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FOR: 


THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

Any  penon  who  uses  the  Federal  Regider  and  Code  of 
Federal  Regulations. 


WHO:        The  Office  of  the  Federal  Register. 


WHAT: 


WHY: 


Ftree  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal 
Register  system  and  the  public's  role  in  the 
development  of  regulations. 

2.  The  reiationahip  Iwtween  the  Federal  Register  and  Cocfe 
of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 
documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR 
system. 

To  provide  the  public  «vith  access  to  information 
necessary  to  research  Federal  agency  regulations  which 
directly  affect  them.  There  will  be  no  discussion  of 
specific  agency  regulations. 


WASHINGTON,  DC 


WHEN:    May  28;  at  9«)  a.m. 
WHERE:    Office  of  the  Federal  Register. 
First  Floor  Conference  Room. 
1100  L  Street  NW..  Washington.  DC 
RESERVATIONS:  Laurice  Clark.  202-523-3517 


KANSAS^  CITY,  MO 

WHEN:    lune  10;  at  9:00  a.m. 
WHERE:    Room  147-148. 
Federal  Building. 
601  East  12th  Street. 
Kansas  City,  MO 
RESERVATIONS:  Call  the  St  Louis  Federal  Information 
Center 
MJseouri:    1-800-392-7711 
Kansas:    1-800-432-2934 


NEW  YORK,  NY 

WHEN:    June  13;  at  1:00  p.m. 
WHERE:    Room  305C, 

28  Federal  Plaza. 
New  York.  NY 
RESERVATIONS:  Call  Arlene  Shapiro  or  Stephen  Colon  at 
the  New  York  Federal  Information  Center, 
212-284-48ia 
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DEPARTMENT  OF  THE  TREASURY 

Offic*  Of  Um  Comptroller  of  the 
Currancy 

12  CFR  Part  S 
[Docket  No.  8S-8] 

Rules,  PoBdea,  and  Procedures  for 
Corporate  ActMties;  Organization  of 
an  Interim  National  Parte,  Fiduciary 
Powers,  Mergers,  ConsoVdalions, 
PurdUMS  and  Assumptions,  Capital 
Changes,  CBCTs 

agency:  Office  of  the  ComptroUer  of  tbe 
Currency,  Treasury. 
action:  Final  rule. 

suMaiARV:  The  OfSce  of  the  Comptroller 
of  the  Currency  (Office)  is  making 
technical  amendments  to  its  interim 
bank  charter  and  merger  procedures  in 
12  CFR  5.21  and  12  CFR  5.33, 
respectively.  These  changes  are  needed 
to  make  the  rules  consistent  with  the 
Office's  new  streamhned  procedures. 
These  technical  changes  complement 
the  streamlined  procedures,  which  - 
reduce  the  paperwork  burden  on  the^ 
applicants  and  the  Office,  and  reduce 
the  time  required  for  applicants  to 
receive  a  decision  on  an  application. 
The  Offic?  also  is  eliminating  references 
to  specific  forms,  clarifying  the  Rling 
requirements  for  fiduciary  powers, 
addressing  the  policy  regarding  the 
extension  of  a  CBCT  approval  and 
simplifying  the  prodless  for  a  bank 
seeking  approval  to  declare  a  stock 
dividend  or  to  reduce  par  vahie  without 
changing  the  sum  of  capital  and  capital 
surplus.  These  changes  will  eliminate 
unnecessary  regulatory^requirements. 
and  provide  a  better  understanding  of 
Office  policy  by  eliminating  possible 
confusion. 
EFFECTIVE  DATE:  June  23, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sheila  G.  Ogilvie,  Sem'or  Liciensing 


Policy  and  Systems  Analyst,  Bank 
Organizatioii  and  Structure,  (202)  447- 
1184.  Office  of  the  Comptroller  of  the 
Currency,  490  L'Enfant  PlazaEaat  SW.. 
Washington.  DC  20219.       ,_J'  , 

SUPPI.EMENTARV  MFORNATION: 

Background 

This  final  rule  is  part  of  the  Office's 
Corporate  Activities  Review  and 
Evaluation  (CARE)  program.  That 
program  is  described  in  45  FR  68586. 
dated  October  15. 1980,  involves  a 
comprehensive  review  of  the  Office's 
rules,  policies.  iHt)cedures  and  forms 
governing  filings  for  corporate 
expansion  and  structural  changes  for 
national  banks.  The  goals  of  the  CARE 
program  are  to  minimize  costs  and 
burdens  on  applicants,  the  Office,  and 
the  public;  to  provide  a  better 
understanding  of  Office  policies;  to 
modify  or  eliminate  rules,  policies, 
procedures  and  forms  which  are 
unnecessary  or  lead  to  inefficiencies; 
and  to  remove  barriers  to  competition. 

Discussion 

The  Office  has  streamlined  its 
procedures  for  processing  mergers, . 
consolidations,  and  purchase  and 
assumptions,  including  those  which 
involve  the  chartering  of  an  interim 
national  bank.  The  changes  reduce  the 
paperwork  burden  on  the  applicants  and 
the  Office,  and  reduce  the  time  required 
for  applicants  to  receive  a  decision  on 
an  application. 

Under  the  old  procedures  for 
orgianizing  an  interim  national  bank, 
applicants  had  to  submit  two  separate 
applications,  one  to  the  district  office  for 
the  interim  bank  charter,  and  one  to  the 
Washington  office  for  the  subsequent 
merger  or  consolidation.  Under  the 
revised  procedure,  a  single  application 
is  submitted  to  the  district  office  for  the 
interim  bank  charter  and  for  the  merger 
or  consoUdation.  In  most  cases,  the 
entire  transaction  is  handled  in  the 
district  office. 

The  new  procedures  for  mergers, 
consolidations,  and  purchase  and 
assumptions  ("mergers")  provide  merger 
applicants  the  option  of  submitting  a 
streamhned  analysis  of  competitive 
effects  ("Quick  Check  Merger  Screen") 
that  enables  the  bank  and  the  Office  to 
quickly  test  to  determine  if  a  proposed 
merger  clearly  raises  no  antitrust 
concerns.  When  the  Quick  Check 
Merger  Screen  is  used,  the  Office 


anticipates  that  a  decision  on  a  merger 
generally  will  be  reached  in  60  days  or 
less,  if  there  are  no  supervisory 
concerns.  If  applicants  do  not  use  the 
Quick  Check  Merger  Screen  or  do  not 
meet  the  screen's  tests,  they  generally 
will  have  to  submit  more  detailed 
information  on  the  competitive  effects  of 
the  proposed  merger.  Accordingly,  this 
final  rule  amends  12  CFR  5.33(b)(2)  to 
indicate  the  possibility  that  applicants 
in  many  cases  will  be  able  to  use  the 
Quick  Check  Merger  Screen. 

Office  approval  is  necessary  to 
consummate  a  merger.  However,  the 
Office  is  not  required  by  law  to 
memorialize  its  approval  in  any 
particular  way.  Therefore,  S  5.33(h), 
which  deals  with  various  methods  of 
Office  certification  of  approval  of  a 
merger,  consolidation,  or  purchase  and 
assumption,  is  deleted.  Under  the  new 
merger  procedures,  the  Office  simply 
will  issue  a  letter  to  the  applicants 
evidencing  approval. 

Other  Amendments  \        ' 

The  Office  has  chosen  to  streamline 
the  procedures  for  stock  dividends  and 
for  par  value  reductions  which  do  not 
change  the  sum  of  capital  and  capital 
surplus.  Under  these  streamlined 
procedures,  the  amount  of  information 
that  the  bank  is  required  to  submit  is 
reduced,  and  the  Office  will  authorize 
the  changes  without  a  review  for 
supervisory  concerns.  The  Office  has 
also  clarified  its  policy  regarding 
common  stock  by  indicating  that  the 
streamlined  procedure  under  12  CFR 
5.46  (f)(2)  is  only  applicablie  to  cash 
sales  of  common  stock. 

A  copy  of  each  Office  form  is  now 
available  in  the  Comptroller's  Manual    ■ 
for  Corporate  Activities  (Manual). 
References  to  specific  forms  in  the 
regulations  are  replaced  by  one^eneral 
reference  under  new  §  5.14 — Forms. 

This  final  rule  amends  S  5.26  to 
address  Office  policy  regarding  the 
approval  of  fiduciary  powers  when  a 
state  bank  with  trust  powers  converts  to 
a  national  bank  or  a  state  bank  with 
trust  powers  merges  into  a  national 
bank  without  trust  powers.  It  also  ^ 
amends  9  5.31  to  address  Office  policy 
Regarding  the  extension  of  a  CBCT 
approval.  Upon  request,  the  Office  may 
allow  the  extension  of  a  preliminary 
approval  beyond  the  expiration  period. 
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Reasons  for  Not  Allowing  Notice  and 
Comment  Procedure 

This  is  a  nonsubstantive  rule  to  advise 
the  pubGc  of  Office  policy  and 
procedures.  This  final  rule  eliminates 
possible  confusion  and  conveys  a 
benefit  to  the  pubhc.  Therefore,  notice 
and  comment  procedure  is  unnecessary 
and  contrary  to  public  interest 

Regulatory  Flexibility  Act  | 

The  effects  of  this  final  rule  are  ^ 

expected  to  be  beneficial  rather  than 
adverse,  and  both  small  and  large 
entities  are  expected  to  benefit  equally. 

Executive  Order  12291 

This  rule  is  not  classified  as  a  "major 
rule"  and  therefore  does  not  require  a 
regulatory  impact  analysis. 

Paperworic  Reduction  Act 

The  information  collection 
requirements  contained  in  this  final  rule 
have  been  submitted  to  the  Office  of 
Management  and  Budget  for  its  review 
under  the  Paperwork  Reduction  Aqt. 

List  of  Subjects  in  12  CFR  Part  5     | 

Banking,  National  Banks,  Interim 
National  Bank,  Conversions,  Fiduciary 
Powers,  Branches,  Seasonal  Agencies, 
Operating  Subsidiaries,  Relocations, 
Title  Changes,  Equity  Capital. 
Subordinated  Debt  Voluntary 
Liquidation,  Mergers,  Consolidations, 
Purchase  and  Assumptions,  Changes  in 
Bank  Control,  CBCTs. 

Authority  and  Issuance 

For  the  reasons  set  out  in  the 
preamble.  Part  5  of  Chapter  I  of  title  12 
of  the  Dnie  of  Federal  Regulations  is 
amendedas  set  forth  below: 

PART  5-{AMENDED]  ! 

1.  The  authority  citation  for  Part  5 — 
Ru/es,  Policiee.  and  Procedures  for 
Corporate  Activities  continues  to  read 
as  follows: 

Autbority:  12  U.S.C.  1  et  seq.:  12  U.S.C. 
93(a). 


2.  In  S  5.11,  p 

3.  Section  5.14 
S  5.14  is  added  to 


•aph  (g)  is  removed. 
iS  reserved.  A  new 
id  as  follows: 


SS.14 

Sample  forms  are  provided  in  the 
Comptroller's  Manual  for  Corporate 
Activities. 

4.  In  5  5.20.  paragraph  (d)(l)(iii)  is 
revised,  and  paragraph  (h]  is  removed  to 
read  as  follows: 


IS.20    Organization  of  ■  national  bank. 


(d)  •  •  • 


(iii)  When  an  application  is 
disapproved,  the  Office  sends  a  letter 
containing  the  basis  for  the  disapproval 
to  the  spokesperson  (a  member  of  the 
oiganizing  group  and  a  director  of  the 
proposed  bank  who  is  designated  to 
correspond  with  the  Office  on  matters 
relating  to  the  application)  and  other 
interested  parties  to  the  application. 
When  an  application  is  satisfactory,  the 
Office  sends  a  preliminary  approval 
letter  to  the  spokesperson.  The 
preliminary  approval  letter  contains  the 
conditions  and  procedural  requirements 
(see  S  5.20(f))  that  the  organizing  group 
must  fulfill  before  the  Office  grants  final 
approval  for  the  bank  to  open  for 
business. 
•        •        •        •        * 

5.  In  S  5.21,  paragraphs  (c),  (d),  and  (f) 
are  revised,  paragraphs  (g)  and  (j)  are 
removedTand  paragraphs  (h)  and  (i)  are 
redesignated  as  (g)  and  (h),  respectively, 
and  newly  designated  (g)  is  revised.  As 
amended,  S  5.21  reads  as  follows: 

{S.21    Organization  of  an  interim  national 


(c)  Rules  of  general  applicabih'ty. 
Sections  5.8(a),  5.10,  and  5.11  do  not 
apply  to  applications  to  organize  an 
interim  national  bank.  The  application 
for  an  interim  national  bank  and  the 
merger  or  consolidation  will  be  handled 
as  a  single  process  requiring  one 
opportunity  for  public  comment  after 
notice  is  published  by  the  applicant  in 
accordance  with  S  5.33(e). 

(d)  Prefiling  meeting.  The  oi^anizers 
of  an  interim  national  bank,  the  district 
Director  for  Analysis  or  the  Director  for 
Multinational  and  Regional  Bank 
Supervision  may  request  a  prefiling 
meeting.  A  prefiling  meeting  should  be 
requested  befote  the  application  is  filed. 
The  meeting  will  be  conducted  in  the 
district  where  the  application  will  be 
filed. 

*        •        •        •        • 

(f)  Preliminary  approval  The  Office's 
preliminary  approval  of  an  interim 
national  bank  is  conditioned  on 
approval  of  the  subsequent  merger  or 
consolidation  or  bank  holding  company 
acquisition  by  the  appropriate 
regulatory  authority.  Preliminary 
approval  is  rescinded  automatically  if 
the  merger  or  consolidation  or  bank   ' 
holding  company  acquisition  If  not 
approved  and  consummated. 

(g)  Subsequent  merger  or 
consolidation.  When  the  interim 
national  bank's  duly  executed  articles  of 
association  and  organization  certificate 
are  filed  with  and  accepted  by  the 
district  office,  the  interim  national  bank 
becomes  a  body  corporate,  and  may 


then  legally  enter  into  the  merger  or 
consolidation  agreement. 


S5.22    [AmwMlad] 

6.  In  §  5.22  paragraph  (e)  is  removed. 
S5.24   [Amwided] 

7.  In  §  5.24  paragraph  (e)  is  removed. 

8.  In  S  5.26,  paragraph  (d)  is  revised 
and  paragraph  (i)  is  removed  to  read  as 
follows: 

55.26    Rdudarv  MNMra. 

***** 

(d)  Policy.  The  exercise  of  fiduciary 
powers  is  primarily  a  management 
decision  of  the  bank.  Federal  law  (12     "i 
U.S.C.  92a),  however,  requires  a  national 
btmk  to  seek  the  prior  approval  of  the 
Office  before  offering  such  services  to 
the  public.  Prior  Office  approval  is  also 
required  for  the  exercise  of  trust  powers 
by  a  resulting  national  bank  when  a 
state  bank  with  trust  powers  converts  to 
a  national  bank  or  a  state  bank  with 
trust  powers  merges  into  a  national 
bank  without  trust  powers.  The  Office 
will  grant  a  permit  to  exercise  fiduciary 
powers  to  a  national  bank  operating  in  a 
satisfactory  manner  provided  that  tibe 
proposed  activities  will  comply  with 
applicable  statutes  and  regulations  and 
the  bank  will  retain  quali^ed  trust 
management  Generally,  die  Office  will 
issue  a  permit  only  for  full  fiduciary 
powers.  However,  the  Office  may  issue 
a  permit  for  limited  powers  in  an 
exceptional  case.  A  permit  may  be 
withheld,  conditionally  approved,  or 
denied  if  it  does  not  meet  the  above 
conditions.  A  permit  may  be  delayed  if 
the  Office  needs  further  information. 


15.27   lAmendedl 

9.  In  S  5.27,  paragraph  (f)  is  removed. 

85JO   [AmwtdMt] 

10.  In  S  5.30.  paragraph  (h)  is  removed. 

11.  In  S  5.31,  paragraph  (i)  is  revised 
and  paragraph  (k)  is  removed  to  read  as 
follows: 

S5J1    EataMWrntent  of  cuatonMr-bank 
oomniuntcation  tarmlnai  (CBCT)  brandiea. 

(i)  Expiration  of  preliminary  approval. 
CBCT  branch  preliminary  approvals 
expire  if  the  CBCT  is  not  in  operation 
within  nine  months  after  the  date  of 
preliminary  approval.  Extensions 
generally  are  not  granted;  however,  in 
the  event  of  extraordinary 
circumstances,  a  request  for  extension 
may  be  submitted  to  the  district  office  or 
Multinational  Banking  in  Washington. 


12.  In  f  5.33,  (b)(3),  (bH4).  (bK5)  and 
(b)(6}  are  redesignated  as  {b)(4).  (b)(5), 
(b)(6)  and  (b)(7),  (b)(2)  conduding  text  is 
redesignated  wid  revised  as  (b)(3),  and 
paragrai^s  (h)  and  (i)  are  removed  to 


read  as  follows: 

S5.33    Hsrgarst 

and  emmption. 


(3)  Competition.  In  order  to  determine 
the  effect  of  a  proposed  merger  upon 
.  competition,  it  is  necessary  to  identify 
the  relevant  geographic  market  The 
delineation  of  such  a  market  can  seldom 
be  precise.  AppUcimts  have  two  options 
f^r  delineating  the  relevant  market 

(i)  Under  the  first  option,  the  applicant 
may  use  standardized  market 
definitions  specified  by  the  Office  in  its 
Quick  Chedc  Merger  Screen  (a  san^jle 
screen  is  included  in  section  20  of  the 
Comptroller's  Manual  for  Corporate 
Activities).  The  use  of  the  Quick  Check 
Merger  Screen  enables  the  Office  to 
assess  quicidy  whether  the  proposed 
meiger  meets  the  Office's  standards  for 
meigers  which  cleariy  have  no 
anticompetitive  effects.  The  Quick 
Check  Merger  Screen  is  merely  a 
procedural  device  for  expediting  merger 
application  processing!,  "Ilie  OCC  does 
not  subscribe  to  either  the  maricet 
definitions  or  the  mariiet  structure 
analyses  that  underlie  the  tests,  exoqit 
as  a  method  whidi  has  been  shown  l^ 
experience  to  be  a  reliable  beais  for 
identifying  meigers  that  clearfy  have 
minimal  or  no  advrase  competitive 
effects.  Therefore,  failure  to  meet  these 
standards  does  not  indicate  that  a 
merger  raises  competitive  concerns. 
However,  the  Office  generally  will 
require  additional  information  in 
applications  that  do  not  meet  the 
standards  and  will  perform  a  more  in- 
depth  competitive  analysis  of  those 
applications. 

(ii)  If  the  applicants  find  that  the 
maricets  specified  in  the  Office's  Quick 
Check  Merger  Screen  are  not  applicable, 
they  may  apply  under  the  second  option. 
Under  the  second  option,  the  applicant 
defines  the  geographic  market  using 
realistic  limits  so  tiiat  the  effect  of  the 
merger  upoitxx>mpetition  can  be 
analyzed.  The  applicant  should  define 
the  market  to  enboiQgas^  an  area  where 
the  effect  upon  com^tttion  will  be 
direct  and  immediate.  The  Office 
recognizes  that  different  banking 
services  may  have  different  relevant 
geographic  maricets.  Although  the 
largest  boritiwers  and  depositors  may 
find  it  convenient  and  practical  to 
conduct  part  of  theip  banking  business 
outside  the  relevant  geographic  maricet 
the  applicant  should  not  define  the 
maiicet  so  expansively  aj%tuuse  the 


competitive  effect  of  the  merger  to  seem 
insignificant  because  only  the  largest 
customers  are  considered.  Conversely, 
the  applicant  should  not  define  the 
market  so  narrowly  as  to  place 
competitors  in  different  markets 
because  only  the  smallest  customers  are 
considered.  A  fair  definition  of  the 
relevant  geographic  market  should  take 
into  account  the  demands  of  most 
customers  for  the  bank's  services.  After 
the  relevant  geographic  maricet  has  been 
defined,  the  competitive  effects  of  the 
proposed  merger  can  be  analyzed.  The 
Office  will  consider  both  the  definition 
of  the  market  and  the  intensity  of 
competition  within  &e  maiicet  In 
measuring  intensity  of  competition,  the 
Office  will  consider  the  number  of 
competitors  in  the  market  (including 
nonbank  and  nonlocal  competitors, 
where  applicable],  services  offered, 
pricing  of  services,  advertising,  office 
hours  and  banking  innovations. 

*  •  -      *        •        • 

S&34   [Amended] 

13.  In  §  5.34.  paragraph  (e)  is  removed. 

§S^   [Amended] 

14.  In  §  5.35.  paragraph  (g)  is  removed. 

ISL40   [Amended] 

15.  In  i  5.40,  paragraph  (j)  is  removed. 

iS.42   [Amended] 

16.  In  S  5.42,  paragraph  (f)  is  removed. 

17.  In  S  5.46.  paragraphs  (fMl)(ii). 
(f)(2).  (f)(3).  (f)(5),  (f)(6),  and  (g)(1)  are 
revised,  a  new  paragraph  (g)(3)  is  added, 
and  paragraph  (i)  is  removed  to  read  as 
follows: 

S5.46   Changes  m  equity  capltaL 

*  •       •       «  .     •       ' 

(0  *  •  •  }      ' 

(1)  •  *  • 

(ii)  The  Office  will  grant  final 
approval  or  certification  after  receipt  of 
written  notice  as  described  in 
paragraphs  (g)(2)  and  (g)(3]  of  this 
section,  provided  all  the  conditions 
required  by  the  Office  have  been  met  A 
bank  may  consider  the  proposed  change 
approved  and  certified  seven  days  after 
the  date  on  which  the  Office  receives 
the  letter  of  notification,  unless  the  bank 
is  advised  otherwise. 

(2)  Common  stocL  The  Office  will 
always  approve  cash  sales  of  (x>mmon 
stock  after  a  bank  has  notified  the 
Office  of  its  compliance  with  the   -       * 
requirements  of  12  U.SX].  57  and 
paragraph  (g)(2)  of  this  section.  No  letter 
of  intent  or  30-day  review  period  is 
required  for  cash  sales  of  common  stock. 

(3)  Stock  dividends.  The  Office  will 
approve  a  bank's  request  for  a 
declaration  of  stock  dividends  in 


accordance  with  12  U.S.C  51  and  57.  No 
letter  of  intent  or  30-day  review  period 
is  required  for  stock  dividends. 
Fractional  shares  created  by  stock 
dividends  should  be  treated  in 
accordance  with  7.6040  of  this  chapter. 
*       •       *      j*       * 

(5)  Changes  in  par  value.  Changes  in 
par  value  of  common  stock  which  do  not 
change  the  aggregate  amount  in  a  bank's 
common  stock  account 'do  not  require 
Office  approval.  Other  reductions  in  par 
value  of  common  stock  and  changes  in 
par  value  of  preferred  stock  do  require 
Office  a|q>rovaL 

(6)  Reduction  in  capital.  The  Office  ^ 
will  coB&ider  a  bank's  request  for  a 
reduction  of  the  common  or  preferred 
stock  account  through  a  change  in  par 
vahie  or  otherwise,  in  accordance  with 
the  requirements  oif  12  U.S.C.  59. 

(i)  With  the  exception  of  reductions  in 
par  value  of  common  stock  that  do  not 
change  the  sum  of  capital  and  capital 
surplus,  a  letter  of  intent  to  reduce 
capital  must  be  submitted  to  Uie  Office 
pursuant  to  paragraph  (g)(1)  of  this 
section  and  must  include  a  schedule 
detailing  the  present  and  proposed 
capital  structure,  explain  the  reasons  for 
the  request  and  give  details  on  any  cash 
or  asset  distribution.  Distributions 
resulting  from  the  proposed  reduction  of 
capital  must  also  be  approved  by  the 
Office. 

(ii)  For  reductions  in  par  value  of 
common  stock  that  reduce  the  common 
stock  account  but  do  not  change  the  sum 
of  capital  and  capital  surplus,  the  bank, 
prior  to  consummation,  must  submit  a 
letter  of  notification  pursuant  to 
paragraph  (g)(3)  of  this  section 
describing  the  proposed  transaction  and 
the  scheduled  effective  date.  Jhe  Office 
will  approve  the  transaction  provided 
there  is  evidence  of  shareholder 
approval,  the  articles  of  association 
have  been  amendecL  if  requireci  and  the 
bank  is  in  compliance  with  all  related 
laws,  regulations  and  conditions 
imposed  bj^e  Office. 

(g)  Procedures.  (1)  A  bank  must 
submit  to  the  appropriate  district  office 
by  hand  or  by  mail,  return  receipt 
requested  a  letter  of  intent  to  change 
capital.  The  bank  must  receive 
preliminary  approval  for  any  change  in 
capital  except  for  a  stock  dividend,  cash 
sale  of  common  stock,  or  a  reduction  in 
par  value  of  common  stock  that  does  not 
change  the  sum  of  capital  and  capital 
surplus.  Stock  dividends,  cash  sales  of 
common  stock,  or  reductions  in  par 
value  of  common  stock  that  do  not 
change  the  sum  of  capital  and  capital 
surplus  are  subject  only  to  the 
notification  process  described  in 
paragraphs  (g)(2)  and  (g)(3)  of  this 
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section.  For  other  changes  in  equity 
capital,  the  bank  must  describe  in  its 
letter  of  intent  the  type  and  amount  of 
the  proposed  change,  and  state  if  it  is 
subject  to  a  capital  plan  with  the  Office. 
If  it  is  subject  to  a  capital  plan  or  if  a 
capital  plan  is  required  in  connectiop 
with  the  proposed  change  in  equity 
capital,  the  bank  must  state  how  Ae 
proposed  change  conforms  to  the  plan. 
The  bank  may  consider  its  proposed 
change  preliminarily  approved  30  days 
after  the  day  in  which  the  Office 
receives  the  letter  of  intent,  unless  the 
bank  is  notified  that  preliminary 
approval  is  delayed,  conditioned  or 
denied.  The  bank  should  submit  the 
letter  of  intent  and  receive  preliminary 
approval  prior  to  seeking  shareholder 
approval.  The  bank  may  proceed  with 
an  increase  in  capital  after  preliminary 
approval  is  received;  however,  it  may 
not  reduce  its  capital  or  make  a 
distribution  until  the  Office  has  givep 
final  approval  as  specified  in 
paragraphs  (g)(2]  and  (g)(3)  of  this 
section. 
•        *        •        •        * 

(3)  For  reductions  in  par  value  of 
conunon  stock  that  reduce  the  common 
stock  account  but  do  not  change  the  sum 
of  capital  and  capital  surplus,  the  bank 
must  submit  a  notification  of  the 
proposed  change  in  par  value  to  the 
district  office  prior  to  completing  the 
reduction  in  par  value.  The  notiHcation 
must  be  acknowledged  by  the  bank's 
president,  vice  president  or  cashier  and 
contain: 

(i)  A  descriptioifof  the  transaction; 

(ii)  The  scheduled  effective  date  of  the 
change; 

(ill)  Certification  of  shareholder 
approval; 

(iv)  A  certified  copy  of  the 
amendment  to  the  Articles  of 
Association,  if  required;  and 

(v)  A  statement  that  the  bank  has 
*  complied  with  all  laws,  regulations  and 
conditions  imposed  by  the  Office. 


95.47    [AiMnttod] 

1&  In  §  5.47,  paragraph  (i)  is  removed. 
f^iM    [AiMndMi] 

19.  In  S  5.48.  paragraph  (g)  is  removed. 

20.  In  S  5.50,  paragraph  (f)(5)  is  revised 
and  paragraph  (i)  is  removed  to  read  as 
follows: 

9S.50    Cttang*  In  bank  control 

•        *        •        *        • 

(f)  *  •  * 

(5)  Any  transaction  described  in 
sections  2(a)(5)  or  3(a)(A)  or  (B)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 


1841(a)(5),  and  1842[a)(A)  and  (B))  by  a 
person  described  in  those  provisions. 

*        *        •        *        • 

Date:  March  4, 1988. 
Robert  L.  Claika, 
Comptroller  of  the  Currency. 
(PR  Doc  88-11616  Filed  5-23-88;  8:45  am] 
MUJNQCOOC  M10-J»4I 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

IDocket  No.  8S-ANE-03;  Amdt  3»-5»33] 

AlrworttUness  Directives;  General 
Electric  (GE)  CF6-6  TuHDofan  Engines 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule  and  request  for 
comments. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  which 
establishes  new  (lower)  low  cycle 
fatigue  (LCF)  retirement  lives  for  certain 
high  pressure  compressor  (HPC)  rear 
shafts  and  certain  compressor  discharge 
pressure  (CDP)  seal  supports  installed  in 
GE  CF6-6  model  turbofan  engines.  This 
AD  is  needed  to  prevent  LCF  failure  of 
the  subject  parts  and  subsequent  engine 
failure. 
dates:  Effective:  June  6. 198& 

Compliance  Schedule:  As  prescribed 
in  the  body  of  the  AD.  Comments  for 
inclusion  in  the  docket  must  be  received 
on  or  before  July  6, 1988. 
AOOflESSES:  Comments  on  the 
amendment  may  be  mailed  in  duplicate 
to:  Federal  Aviation  Administration, 
,  New  England  Region.  Office  of  the 
'  Regional  Counsel,  Attention:  Rules 
Docket  Number  88-ANE-03, 12  New 
England  Executive  Park,  Burlington. 
Massachusetts  01803. 
or  delivered  in  duplicate  to  Room  311  at 
the  above  address. 

Comments  delivered  must  be  marked: 
"Docket  Number  88-ANE-03." 

Comments  may  be  inspected  at  the 
New  England  Region,  Office  of  the 
Regional  Counsel,  Room  311,  between 
the  hours  of  S.'OO  a.m.  and  4:30  p.m.. 
Monday  through  Friday,  except  federal 
holidays. 

FOR  FUirrHER  INFOftMATION  CONTACT: 
Marc }.  Bo6thillier,  Engine  Certification 
Branch,  ANE-142,  Engine  Certification 
O^ce,  Aircraft  Certification  Division, 
Federal  Aviation  Administration,  New 
England  Region,  12  New  England 
Executive  Park,  Burlington, 
Massachusetts  08103;  telephone  (817) 
273-7085. 


SUPPUMSNTARY  MFOflMATIGN:  The  FAA 

has  deteimined  that  the  published  IjCF 
life  limit  for  certain  HPC  rear  shafts  and 
certain  CDP  seal  supports  must  be 
reduced  from  27,000  flight  cycles  to 
18,000  cycles,  and  from  30,000  fiight 
cycles  to  18,000  cycles,  respectively, 
lliis  determination  is  based  on  updated 
stress,  temperature,  and  mission 
analyses.  The  AD  would  require 
affected  parts  to  be  retired  from  service 
at  or  prior  to  reaching  the  new  (lower) 
LCF  life  limit,  except  for  affected  parts 
which  are  close  to  or  higher  than  the 
new  life  limits,  for  which  a  removal  from 
service  schedule  is  specified. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
public  procedure  hereon  are  impractical, 
and  good  cause  exists  for  making  this 
amendment  effective  in  less  than  30 
days.  ^ 

The  regulations  set  forth  in  this 
amendment  are  promulgated  pursuant  to 
the  authority  in  the  Federal  Aviation  Act  ■ 
of  1958,  as  amended  (49  U.S.C.  1301,  et 
seq.],  which  statute  is  construed  to 
preempt-state  law  regulating  the  same 
subject.  Thus,  in  accordance  with 
Executive  Order  12612,  it  is  determined 
that  such  regulations  do  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism 
Assessment.  y 

Although  this  action  is  in  the  form  of  a 
final  rule  which  involves  requirements 
affecting  immediate  flight  safety  and. 
thus,  was  not  preceded  by  notice  and 
public  procedure,  comments  are  invited 
on  the  rule. 

Interested  persons  are  Invited  to 
comment  on  this  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
conmiunications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  by  the  Director.  This  rule 
may  be  amended  in  light  of  comments 
received.  Comments  that  provide  a 
factual  basis  supporting  the  views  and 
suggestions  presented  are  particularly 
helpful  in  evaluating  the  effectiveness  of 
the  AD.  and  determining  whether 
additional  rulemaking  is  needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  pomments  submitted 
will  be  available  for  examination  in  the 
Rules  Docket  at  the  addriess  given 
above.  A  report  simunarizing  each  FAA- 
public  contact,  concerned  with  the 


substance  of  this  AO.  will  be  filed  in  the 
Rules  Docket 

Conunenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  iothis 
amendment,  must  submit  a  self- 
addressed,  stamped  postcard  on  which 
the  following  statement  is  made: 
"Comments  to  Docket  Number  88-ANE- 
03."  The  postcard  will  b^  date/time 
stamped  and  returned  to  the  commenter. 

CoDclusion 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  is  not  considered  to  be  major  \mder ' 
Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Executive  Order  12291 
with  respect  to  this  rule  since  the  rule 
most  be  issued  immediately  to  correct 
an  unsafe  condition  in  aircraft.  It  has 
been  further  determined  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR 11034;  February  26. 1979).  If  this 
action  is  subsequently  determined  to 
involve  a  significant/major  regulation,  a 
final  regulatory  evaluation  or  analysis, 
as  appropriate,  will  be  prepared  and 
placed  in  the  regulatory  docket 
(otherwise,  an  evaluation  or  analysis  is 
not  required).  A  copy  of  the  final 
evaluation  if  filed,  may  be  obtained  by 
contacting  the  person  identified  under 

the  caption  "FOR  FURTHER  INFORMATION 
CONTACT." 

List  of  Subjects  hi  14  CFR  Part  S9 

Engines.  Air  transportation.  Aircraft. 
and  Aviation  safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Adndnistration  (FAA)  amends  Part  39  of 
the  Federal  Aviation  Regulations  (FAR) 
as  follows: 

PART  39-{  AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Atttfaority:  49  U.S.C  1354(a),  1421,  and  1423: 
49  U.S.C  106(g)  (Revised  Pub.  L  97-449, 
lanuary  12. 1963):  and  14  CFR  11.89. 

9S9.1S   [Amended] 

2.  By  adding  to  S  39.13  the  foUowbig  . 
new  airworthiness  directive  (AD): 

Gananl  Electiic  Applies  to  General 
Electric  (GE)  CFe-e  tiu^fan  engines. 

Compliance  it  required  as  indicated,  unless 
already  accomplished. 

To  prevent  failure  of  high  pressure 
compressor  (HPC)  rear  shafts,  and/or 
compressor  discharge  pressure  (CDP)  seal 
supports,  accomplish  the  following: 

(a)  Remove  from  service,  HPC  rear  shafts. 
Part  Numbers  9021M68G02  through 


9021M68G04  inclusive;  g02lM68G07  through 
9021M68G08  inclusivr,  9021M68G12:  and 
9q2lM68Gl3,  as  follows: 

(1)  Remove  £rom  service  HPC  rear  shafts 
which  have  accumulated  17,600  or  more 
cycles  since  new  on  the  effective  date  of  this 
AD,  witliin  the  next  400  cycles  in  service. 

(2)  Remove  from  service  HPC  rear  shafts 
which  have  accumulated  less  than  17,600 
Cycles  since  new  on  the  effective  date  of  this 
AD,  at  or  prior  to  accun^ating  18,000  cycles 
since  new. 

(b)  Remove  from  service,  CDP  seal 
supports.  Pari  Numbers  9686M62P02  through 
9686M62P0e  inclusive;  and  968BM62P10,  as 
follows: 

(1)  Remove  from  service  CDP  seal  supports 
which  have  accumulated  17,600  or  more 
cycles  since  new  on  the  effective  date  of  this 
AD,  witliin  the  next  400  cycles  in  service. 

(2)  Remove  from  service  CDP  seal  supports 
which  have  accumulated  less  than  17,600 
cycles  since  new  on  the  effective  date  of  this 
AD,  at  or  prior  to  accumulating  18,000  cycles 
since  new. 

Note:  This  action  establishes  new  life  limits 
of  18,000  service  cycles  for  the  parts  noted  in 
(a)  and  (b)  above.  The  new  limits  are 
pubUshed  in  Chapter  5  of  the  CFe-6 
Maintenance  and  Shop  manuals. 

(c)  Aircraft  may  be  ferried  in  accordance 
with  the  provisions  of  FAR  21.197  and  21.199 
to  a  base  where  the  AD  may  be 
accomplished. 

(d)  Upon  submission  of  substantiating  data 
by  an  owner'or  operator  through  an  FAA 
airworthiness  inspector,  the  Manager,  Engine 
Certification  Office.  New  England  Region, 
may  adjust  the  compliance  schedules 
specified  in  ths  AD. 

Issued  in  Burlington.  Massachusetts,  on 
May  12, 1988. 

Lawnnca  C  SuIUvan, 

Acting  Director,  New  England  Region. 
(FR  Doc.  88-11550  Filed  5-23-88: 8:45  am] 

BIUJNO  CODE  4S10-tS-« 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

15  CFR  Parts  371  and  373 
[Docket  Na  80J45-«04S] 

Revisions  In  Dollar  Value  Umlts  on 
Certain  Exports  Under  General 
License  GUI  and  ths  Service  Supply 
Procedure 

aobncy:  Export  Administration. 
Commerce. 


action:  Final  rule. 


summary:  Export  Administration  is 
increasing  the  dollar  value  limits  on 
shiiiments  of  replacement  parts  tmder 
General  License  GLR  fix)m  $8,000  to 
$25,000  for  Country  Groups  Q.  W,  Y,  and 
Z  and  Afghanistan.  The  dollar  value 
limit  for  shipments  of  replacement  parts 


under  the  service  supply  procedure  is 
also  being  raised  from  $8,000  to  $25,000 
fdr  Country  Groups  Q,  W,  and  Y  and 
Afghanistan.  These  changes  are  the 
result  of  a  review  of  strategic  controls 
maintained  by  the  U.S.  and  certain 
allied  countries  through  the 
Coordinating  Conunittee  (COCOM). 

EFFECnvB  date:  This  rule  is  effective 
May  24. 1988. 

FOR  FURTHER  INFORMATION  CONTACT 

Willard  Fisher.  Regulations  Branch, 
Export  Administration.  Telephone:  (202) 
377-3856. 

SUFPUEMENTARY  INFORMATION: 

Rulemaking  Requirements 

1.  Because  this  rule  concerns  a  foreign 
and  military  affairs  function  of  the 
United  States,  it  is  not  a  rule  or 
regulation  within  the  meaning  of  section 
1(a)  of  Executive  Order  12291,  and  it  is 
not  subject  to  the  requirements  of  that 
Order.  Accordingly,  no  preliminary  or 
final  Regulatory  Impact  Analysis  has  to 
be  or  wUl  be  prepared. 

2.  This  rule  involves  collections  of 
information  subject  to  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.].  These  collections  have  been 
approved  by  the  Office  of  Management 

-  and  Budget  under  control  numbers  0825- 
0041  and  0625-0068. 

3.  Because  a  notice  of  proposed 
rulemaking  and  an  opportimity  for 
public  comment  are  not  required  to  be 
given  for  this  rule  by  section  553  of  the 
Administrative  Procedure  Act  (5  U.S.C 
553).  or  by  any  other  law,  under  sections 
603(a)  and  604(a)  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  603(a)  and 
604(a])  no  initial  or  final  Regulatory 
Flexibility  Analysis  has  to  be  or  will  be 
prepared. 

4.  Section  13(a)  of  the  Export 
Administration  Act  of  1979.  as  amended 
(50  U.S.C.  app.  2412(a)),  exempts  this 
rule  from  all  requirements  of  section  553 
of  the  Administrative  Procedure  Act 
(APA)  (5  U.S.C.  553),  including  those 
requiring  pubhcation  of  a  notice  of 
proposed  rulemalcing,  an  opportunity  for 
public  comment,  and  a  delay  in  effective 
date.  This  rule  is  also  exempt  from  these 
APA  requirements  because  it  involves  a 
foreign  and  military  affairs  function  of 
the  United  States.  Section  13(b)  of  the 
EAA  dqes  not  require  that  this  rule  be 
published  in  proposed  form  because  this 
rule  does  not  impose  a  new  control. 
Further,  no  other  law  requires  that  a 
notice  of  proposed  rulemaking  and  an 
opportunity  for  public  comment  be  given 
for  this  rule. 


\- 
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5.  This  rule  doe*  not  contain  polidet 
with  Federalism  implicatioas  suHicient 
to  warrant  preparation  of  a  Federaliim 
assessment  under  Executive  Order 
12812. 

Therefore,  this  regulation  is  issued  in 
Rnal  form.  Although  there  is  no  formal 
comment  period,  public  comments  on 
this  regulation  are  welcome  on  a 
continuing  basts.  Comments  should  be 
submitted  to  Willard  Fisher;  Office  of 
Technology  and  Policy  Analysis.  Export 
Administration,  Department  of 
Commerce,  P.O.  Box  273,  Washington. 
DC  20044. 

List  of  Sub|«cts  in  15  CFR  Parts  S71  and 

373 

Exports,  Reporting  and  recordkeeping 
requirements. 

Accordingly.  Parts  371  and  373  of  the 
Export  Administration  Regulations  (15 
CFR  Parts  368-390)  are  aownded  as 
follows: 

1.  The  Sttthority  citation  for  15  CFR 
Parts  371  and  373  continues  to  read  as 
follows:  I 

Autharitr  Pdb.  L  96-72.  93  Stat.  S03  (50 
U.S.C  app.  2401  et seq),  a«  amended  by  Pub. 
L  97-145  of  December  29. 1981  and  by  Pub.  L 
99-64  of  July  12. 1985;  E.0. 12525  of  July  12. 
1985  (SO  PR  287S7,  |uly  16. 1965):  Pub.  L  95- 
223  of  December  28. 1977  (SO  U.S.C  1701  et 
seq.];  E.0. 12532  of  September  9. 1985  (SO  PR 
36661.  September  ia  1965)  aa  affected  by 
notice  of  September  4. 1966  (51  PR  31925. 
September  6. 1966):  Pub.  L  99-440  of  October 
2. 1986  (22  U.S.C.  5001  et  seq.y,  and  E.0. 12571 
of  October  27, 1986  (51  PR  39505.  October  29. 
1966). 

PART  371-(  AMENDED] 

5371.17   U 

2.  In  5' 371.17,  the  first  sentence  of 
paragraph  (e)(4)(i]  is  revised  to  read  "No 
shipment  of  replacement  parts  under 
this  license  to  Country  Groups  Q.  W.  Y. 
or  Z  or  to  Afghanistan  may  exceed 
$254)00  in  value." 

PART  373— (AMEM>ED] 
S373.7   (AnMmtodl 

3.  In  I  373.7,  the  figure  of  "$8,000"  that 
appears  in  the  first  sentence  of 
paragraph  (iK4)  is  revised  to  read 
"$25,000". 

Dated:  May  18, 198& 

Vincrai  F.  DaCain. 

Deputy  Assistant  Secretory  for  Export 

Administration. 

[PR  Doc  86-11562  Filed  5-23-86:  8:45  am 
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1SCFRPart37« 

[Docfct  Ng  to4»-<0431 

Qualifications  for  Exporters  of 
wnwnunicmons  ifmrcs|iuiiy  uwicw 

AOICY.  Export  Administration. 

Commerce. 

action:  Final  rule. 


;  Section  376.13  of  the  Export 
Administration  Regulations  (EAR) 
describes  export  licensing  requirements 
for  communications  intercepting 
devices.  These  requirements  are  based 
upon  the  restrictions  of  the  Omnibus 
Crime  Control  and  Safe  Streets  Act  of 
1968. 18  U.S.C.  2512.  as  amended  by  Pub. 
L  90-606.  iflUnendments  to  this  Act  imder 
Pub.i«^90'-S06  have  necessitated 
changes  in  the  regulatory  text  of 
S  376.13(1)).  The  changes  address  the 
question  of  who  is  eligible  to  export 
communications  intercepting  devices. 

CFFEcnvc  DATC:  This  rule  is  effective 
May  24. 1968. 

FON  nmTNCN  IwrOWMATKHi  CONTACT: 

Wiliard  Fisher.  Regulations  Branch. 
Office  of  Technology  and  Policy 
Analysis.  Export  Administration, 
Telephone:  (202)  377-3856. 
SUPPLIMENTARY  INFOflMATION: 

Rulansking  Raquiramenis 

1.  Because  this  rule  concerns  a  foreign 
and  military  affairs  function  of  the 
United  States,  it  is  not  a  rule  or 
regulation  within  the  meaning  of  section 
1(a)  of  Executive  Order  12291.  and  it  is 
>not  subject  to  the  requirements  of  that 
Order.  Accordingly,  no  preliminary  or 
final  Regulatory  Impact  Aiuilysis  has  to 
be  or  will  be  prepared. 

2.  This  rule  does  not  contain  a 
collection  of  information  subject  to  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C  3501  et  seq.). 

3.  Section  13(a]  of  the  Export 
Administration  Act  of  1979.  as  amended 
(50  U.S.C  app.  2412(a)).  exempU  this 
rule  from  all  requirements  of  section  553 
of  the  Administrative  Procedure  Act 
(APA)  (5  U.S.C  553).  includii^  those 
requiring  publication  of  a  notice  of 
proposed  rulemaking,  an  opportunity  for 
public  conunent.  and  a  delay  in  effective 
date.  This  rule  is  also  exempt  from  these 
APA  requirements  because  it  involves  a 
foreign  and  military  affairs  function  of 
the  United  States.  Section  13(b)  of  the 
EAA  does  not  require  that  this  rule  be 
published  in  proposed  form  because  this 
rule'does  not  impose  a  new  controL 
Further,  no  other  law  requires  that  a 
notice  of  proposed  rulemaking  and  an 
opportunity  for  pubtfc  comment  be  given 
for  this  rule. 


4.  Becaoss  a  notice  of  proposed 
rulemaking  and  an  opportunity  for 
public  comment  are  not  required  to  be 
given  for  this  rule  by  section  553  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553)  or  by  any  other  law,  under  sections 
603(8)  and  604(a)  of  the  Regulatory 
Flexibility  Act  (5  U.S.C  e03(a)  and 
604(a))  no  initial  or  final  Regulatory 
Flexibility  Analysis  has  to  be  or  will  be 
prepared. 

5.  This  rule  does  not  contain  policies 
with  Federalism  implicatfons  sufficient 
to  warrant  preparation  of  a  Federealism 
assessment  under  Executive  Order 
1261Z 

Therefore,  this  regulation  is  issued  in 
final  form.  Although  there  is  no  formal 
comment  period.  pubUc  comments  on 
this  regulation  are  welcome  on  a 
continuing  basis.  Comments  should  be 
submitted  to  Willard  Fisher.  Office  of 
Tedmology  an4  Policy  Analysis.  Export 
Administration,  Department  of 
Commerce,  P.O.  Box  273,  Washington, 
DC  20044. 

list  of  Subiects  in  IS  CFR  Part  $76 

Exports,  Reporting  and  recordkeeping 
requirements. 

'  Accordingly.  Part  376  of  the  Export 
Administration  Regulations  is  amended 
as  follows:  ^ 

PART  376-{AMENDEDl 

1.  The  authority  citation  for  15  CFR 
Part  376  continues  to  read  as  follows: 

Authority:  Pub.  L  96-72.  93  StaL  503  (SO  ^ 
U.S.C.  app.  2401  el  aeg.],  as  amended  by  Pub. 
L  97-145  of  December  29. 1961  and  by  Pub.  L. 
99-64  of  luly  12. 1965:  and  B.0, 12525  of  July 
12. 1965  (SO  FR  28757.  July  16, 1965). 

2.  In  8  376.13.  paragraph  (b)(1)  is 
revised  to  read  as  follows: 

S  376.13    Communications  Intsrcsptlna 


(1)  A  provider  of  wire  or  electronic 
communication  service  or  an  officer, 
agent,  or  employee  of,  or  person  under 
contract  with,  such  a  provider  in  the 
normal  course  of  the  business  of 
providing  that  wire  or  electronic 
communication  service;  or 


Dated:  May  18. 196a 
Vincent  F.  Detain,      - 

Deputy  Assistant  Secretary  for  Export 

Administration. 

[FR  Doc.  88-11583  Filed  5-23-88;  8:45  am] 
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FEDERAL  TRADE  COyMiSSION 

16CFRPart305 

Rules  for  iMng  Energy  Coat  and 
Consumption  Information  Uaed  In 
Labeling  and  Advertiaing  of  Conaumer 
Appliances  Under  the  Energy  Policy 
and  Coneervation  Act;  Ranges  of 
Comparability  for  Clothee  Washers 

AOCNCY:  Federal  Trade  Commission. 
ACTION:  Final  rule. 


:  The  Federal  Trade 
Commission  amends  its  Appliance 
Labeling  Rule  by  revising  tlte  ranges  of 
comparability  used  on  required  labels 
for  clothes  washers. 

Under  the  rule,  each  required  label  on 
a  covered  appliance  must  show  a  range, 
or  scale,  indicating  the  range  of  energy 
costs  or  efficiencies  fpr  all  models  of  a 
size  or  capacity  comparable  to  the 
labeled  model.  This  notice  publishes  the 
new  range^figures.  which,  under 
§S  305.10. 305.11  and  305.14  of  the  rule, 
must  be  used  on  labels  on  clothes 
,  washers  manufactiu^d  on  and  after 
August  22, 1988.  and  in  advertising  of 
dothes  washers  beginning  August  22, 
1088.  Properly  labeled  clothes  washera 
manufactured  prior  to  the  effective  date 
need  not  be  relabeled. 

eFFECnVE  DATE:  August  22. 1988. 
RM  FURTHER  INFORMATION  CONTACT: 

James  Mills.  Attorney,  202-326-3035,  or 
Ruth  Sacks.  Research  Analyst,  202-326- 
3033,  Division  of  Enforcement,  Federal 
Trade  Conunission,  Washington,  DC 
20580. 

SUPPlEMENTARV  INRMMlATION:  Section 
324  of  the  Energy  Policy  and 
Conservation  Act  of  1975  (EPCA)» 
required  the  Federal  Trade  Commission 
to  consider  labeling  rules  for  the 
disclosure  of  estimated  aimual  energy 
V  cost  or  alternative  energy  consumption 
information  for  at  least  thirteen 
categories  of  appliances:  (1) 
Refiigerators  and  refiigerator-freezers; 
(2)  fi^ezers;  (3)  dishwashers;  (4)  dothes 
dryers;  (5)  water  heaters;  (6)  room  air 
conditionera;  (7)  home  heating 
equipment,  not  including  furnaces;  (8) 
television  sets;  (9)  kitchen  ranges  and 
ovens;  (10)  clothes  washers;  (11) 
humidifiera  and  dehumidifiefs;  (12) 
central  air  conditioners;  and  (13) 
furnaces.  Before  these  labeling 
requirements  may  be  prescribed,  the 
statute  requries  DOE  to  develop  test 
procedures  that  measure  how  much 
energy  the  appUances  use.  In  addition, 
DOE  is  required  to  determine  the 
representative  average  cost  a  consumer 


'  PnbUc  Uw  94-183,  BQ  SUL  871  (Dec.  22, 1975). 


pays  for  the  different  types  of  energy 
available. 

On  November  19, 1979.  the 
Commission  issued  a  final  rule  * 
covering  seven  of  the  thirteen  appliance 
categories:  Refrigerators  and 
refrigerator-freezer,  freezers, 
dishwashers,  water  heaters,  clothes 
washers,  room  air  conditioners  and 
furnaces. 

On  December  10, 1987  (52  FR  46888). 
the  Commission  amended  the  Appliance 
Labeling  Rule  by-extending  coverage  to 
include  central  air  conditioners  and  heat 
pumps. 

The  rule  requires  that  energy 
efficiency  ratings  or  energy  costs  and 
related  information  be  disclosed  on 
labels  and  fact  sheets  and  in  retail  sales 
catalogs  for  all  covered  products  (except 
central  air  gonditioners  and  heat  pumps) 
manufactured  on  or  after  May  19, 1980. 
For  central  ait  conditionera  and  heat 
pumps,  the  effective  date  is  June  7.  M88. 
Certain  point-of-sale  promotional 
materials  must  disclose  the  availability 
of  energy  efficiency  rating  information. 
The  required  disclosures  and  all  claims 
conceriiing  energy  consumption  made  in 
writing  or  in  broadcast  advertisementsi 
must  be  based  ofi  tharesults  of  the  dOE 
test  procedures. 

Pursuant  to  S  305.8  of  the  rule, 
manufacturera  originally  submitted 
reports  to  the  Commission  by  January 
21. 1980.  Manufacturera  of  central  air 
conditionera  and  heat  pumps  made  their 
fint  submission  on  February  8, 1988. 
These  reprots  contained  iifformation  on 
the  estimated  annual  cost  or  energy 
efficiency  rating  for  the  eight  categories 
of  appliances  derived  from  tests 
performed  purauant  to  the  DOE  test 
procedures.  The  reports  also  contained 
the  model,  the  number  of  tests 
performed  on  each  model,  and  the 
capacity  of  each  model.  From  that 
information,  the  Commission  compiled 
and  published  *  ranges  of  comparability 
for  each  product  (except,  to  date,  central 
air  conditionera  and  heat  pumps),  as 
required  by  S  305.10  of  the  rule.  These 
ranges  show  the  highest  and  lowest 
energy  costs  or  efficiencies  for  the 
various  size  or  capacity  groupings  of  the 
appliances  covered  by  the  rule. 

Section  305.8(b)  of  the  rule  requires 
manufacturera,  after  filing  this  initial 
raport.  to  report  annually  by  specified 
dates  for  each  product  type.*  The  data 


■  44  FR  6S4e«.  IS  CFR  Part  SOS  (Nov.  19. 1979). 

•  45 13898  (March  3. 1980).  45  FB 19520  (March  25, 
1980).  45  FR  28036  (April  17, 1980)'  46  FR  3829  (Jan. 
IB,  1981). 

*  Report*  for  clothe*  wa*her*  are  due  by  March  1: 
reports  for  water  heater*,  room  air  conditioner*  and 
furnace*  are  due  by  May  1:  report*  for  dithwaiher* 
are  due  by  )une  1:  report*  for  central  air 
conditioiwr*  and  heat  pump*  are  due  by  July  1  (the 


submitted  by  manufacturera  are  based, 
in  part,  on  the  representative  average 
unit  cost  of  the  type  of  energy  used  to 
run  the  appliances  tested.  According  to 
8  305.9  of  the  rule,  these  average  energy 
costs,  which  are  provided  by  DOE.  will 
be  periodically  revised  by  the 
Commission,  but  not  more  often  than 
annually.  Because  the  costs  for  the 
various  types  of  energy  change  yearly, 
and  because  manufacturera  regularly 
add  new  models  to  their  lines,  improve 
'  existing  models  and  drop  othera.  the  • 
data  base  from  which  the  ranges  of 
comparability  are  calculated  is 
constantly  changing.  To  keep  the 
required  information  In  line  with  these 
changes,  the  Commission  is  empowered, 
under  {  305.10  of  the  rule,  to  publish 
new  ranges  (but  not  more  often  than 
annually),  if  an  analysis  of  the  new  data 
indicates  that  the  upper  or  lower  limits 
of  the  ranges  have  changed  by  more 
than  15%. 

The  new  figures  for  the  estimated 
annud  costs  of  operation  for  clothe^-^ 
washen.  which  were  calculated  usin^ 
the  1988  representative  average  energy 
costs  published  by  DOE  on  December 
23, 1987,*  have  been  submitted  and  have 
been  analyzed  by  the  Commission.  New 
ranges  based  upon  them  are  herewith 
published. 

In  consideration  of  the  foregoing,  the 
Commission  amends  Appendix  F  of  its 
Appliance  Labeling  Rule  by  publishing 
the  following  ranges  of  comparability  for 
use  in  the  labeling  and  advertising  of 
clothes  washera  beginning  August  22,^ 
1988. 

List  of  Subjects  In  16  CFR  Psrt  305 

Advertising,  Energy  conservation. 
Household  appUances,  Labeling. 
Reporting  and  recordkeeping 
requirements. 

Accordingly.  16  CFR  Part  305  is 
amended  as  follows: 

PART  305-{AMENDED] 

1.  The  authority  citation  for  Part  305  is 
revised  to  read  as  follows: 

Authority:  Sec.  324  of  the  Energy  Policy  and 
Conservation  Act  (Pub.  L  94-163)  (1975),  as 
amended  by  the  National  Energy 
Conservation  Policy  Act.  (Pub.  L  95-619) 
(1978).  and  as  amended  by  the  National 
Appliance  Energy  Conservation  Act,  (Pub.  L 
100-12)  (1967).  42  U.S.C.  6294;  section  553  of 
the  Administrative  Procedure  Act,  5  U.S.C. 
553. 


initial  report  for  the*e  product*  wa*  filed  on 
Febrgary  8, 1988)  and  report*  for  refrigerator*, 
refrigerator-freezer*  and  freezer*  are  due  by 
Augu*t  1. 
>  52  FR  48563. 
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2.  In  Appendix  F.  Paragraph  1  and  tfaa 
in  trodactoiy  text  in  Paragraph  2  are 
revised  to  read  as  follows:       ' 

Appendices  to  Part  305 


Appendix  F— ^wtnes  Wasnais 

1.  Range  Information:  "Compact" 
includes  all  household  clothes  washers 
with  a  tub  capacity  of  less  than  1.0  cu.  ft 
or  13  gsllons  of  watier. 

"Standard"  indudes  all  household 
clothes  washers  with  a  tub  capacity  of 
1.6  cu.  fL  or  13  gallons  of  water  or  more. 


Rangaa  at  irtmiiiil  yaarty  anwgy  ooii 

B««S£,'— 

Natural  ga»  haaiad 

Um 

High 

Low 

H#t 

Com- 
p«t_. 

Stand- 
am 

5200 

ssaoo 

144.00 

t22M 
21.00 

ssaoo 

51.00 

2.  Yeariy  Cost  Information:  Estimates 
on  the  scaJes  are  based  on  a  national 
average  electric  rate  of  aXMt  per 
kilowatt  hour,  a  national  average 
natural  gas  rate  ^  56l2(  per  therm,  and 
eight  foads  of  dothes  per  week. 


Emily  K  Rock. 

Secntary. 

(FR  Doc  88-11585  Filed  5-23-68;  8:45  am] 


SECURITIES  AND  EXCHANGE 
COMMISSION 


17  CFR  Part  200 


inilissi  Nea. S3-«776;  34-25709;  35-24645; 
39-21C7;  IC-16403;  iA-1122] 

RevWon  Of  Rule  Concerning  Members' 
end  Employeee' Securttiee 
Treneectione 

AOCNCV:  Securities  and  Exchange 

Commission. 

action:  Final  rule. 


:  Rule  5  of  the  Commission's 
Conduct  Regulation.  17  CFR  2(X).735-6, 
contains  the  restrictions  on  securities 
ownership  and  transactions  appUcable 
s       to  Commission  members  and  employees. 
The  restrictions  are  intended  to  prevent 
(1)  The  utilization  of  non-public 
information  for  personal  benefit:  and  (2) 
transactions  which  are  most  Ucely  to 
raise  an  appearance  of  impropriety. 
Since  these  rules  were  last  amended  in 
1960,  changes  have  occiured  in  the 
securities  industry  such  as  the 
acquisition  of  broker-dealer  subsidiaries 
and  affiliates  by  entities  not  regulatec 


by  the  Conmissiott.  and  the  sttaamUniiig 
of  the  registration  process  to  permit 
certain  issuers  to  file  short  fotiB 
registration  statementa  which  r^srence 
other  publicly  available  doauacnta.  The 
Commission  is  amending  its  mlea  to 
reflect  such  cheagae  hi  ma  1 
whidi  govern  the  aecnrities  I 
of  Commiaaion  oiembers  and  employees. 
imcnvi  DATt:  May  24. 1988,  exc^ 
for  1 20a73S-6.  paragrairfu  (a),  (i)  aad  0) 
whidi  become  effisctive  August  22. 1988. 
RM  RMlim  MPORMATION  OOHrTACTt 
Myrae  SiegeL  Ethics  Counsel  Office  of 
the  General  Counsel.  Securities  and 
Exchange  Commission.  Washington.  DC 
20548.  (202)  272-2430. 

SUePLOmTAIIT  mpoimation:  In  1953. 
the  Commission  first  adopted 
regulations  restricting  the  securities 
transactions  of  its  members  and 
employees.  The  regulations  were  refined 
in  190B  and  again  in  1980.  They  reflect  a 
determination  diat  members  and 
employees  should  not  be  barred  from 
engaging  in  securities  transactions,  but 
rather  that  such  transactions  shodd  be 
restricted  to  the  degree  necessary  to 
prevent  both  actual  and  apparent 
conflicts  of  interest 

In  1953,  the  resMctions  drew  a  bright 
line  between  entities  regulated  by  die 
Commission,  Le.,  broker-dealers, 
investment  companies  and  public  utility 
holding  companies  and  those  merdy 
registered  with  the  Commission.  While 
transactions  in  the  seciuities  of  the 
regulated  entities  were  prohibited, 
transactions  in  the  seciuities  of 
registered  entities  were  permitted 
except  if  there  was  activity  at  the 
Commission  involving  those  securities. 
However,  over  the  years  changes  in  the 
industry  and  other  circumstances  have 
required  refinement  of  the  rules  when 
the  Commission  determined  that  the 
burden  of  the  regulations  far  outweighed 
their  necessity  to  effectuate  their 
purpose. 

Accordingly,  the  bright  line  distinction 
between  regulated  and  registered 
entities  was  relaxed  in  1980  when  most 
employees  were  permitted,  for  the  first 
timie,  to  purchase  securities  of 
investment  companies.  Among  other 
things,  the  prohibition  on  em|doyees' 
ownership  of  money  market  fUnds  was 
thought  to  have  an  unddy  burdensome 
effect  on  employees  in  an  era  of  hi^ 
interest  rates  and  regdatory  limitations 
on  bank  deposit  yields.  Balancing  that 
effect  against  the  need  to  prevent  real  or 
apparent  conflicts  of  interest  the 
Commission  determined  that  a  narrower 
restriction  on  purchasing  investment 
company  securities  was  appropriate. 
Accordingly,  the  rale  was  amended  to 
retain  the  absolute  prohibition  on 


purchases  of  Inteatient  oonpeny 
securities  ody  for  Commissioners  and 
for  Senior  Executive  Service  nsmbets  in 
the  Division  of  Investment  Managmnent 

Since  1900  disnges  have  occurred 
which  have  raised  questions  as  to  die 
appUcetion  of  the  rules  to  altered 
situations  and  the  necessity  for  retaining 
certain  leslrictione.  For  exanque,  in  the 
last  fow  yeers.  die  ecqoidtien  or 
formatioo  of  broker-dealer  subsidiaries 
by  public  annpanies,  not  previously 
involved  hi  the  securities  industry,  has 
rdsed  questions  as  to  the  application  of 
the  Commission  prohibition  against 
members  and  ec^iloyees  havhig  a 
benefidd  interest  in  any  broker,  dealer 
or  investment  adviser.  On  its  face  the 
rule  appeers  to  prohibit  Commission 
jmembBn  and  employees  from  holding 
securities  hi  companies  which  acquire  or 
form  broker-deeler  subsidiaries. 
Therefore,  a  member  or  employee  could 
not  retain  holdings  in  any  company 
which  acquired  or  formed  a  broker- 
dealer  subsidiary.  As  the  infhience  of 
such  subddiary  or  affiliate  on  die  parent 
is  somethnee  smaD,  this  broad 
prohibition  was  believed  to  unddy 
restrict  the  investment  opportumties  of 
Commission  enqtloyees. 

The  Commission  has  determined  that 
the  following  sigmficant  changes  to  Rde 
5  were  necessary  to  appropriately 
prevent  real  and  apparent  conflicts  of 
interest  without  unnecessarily  retricting 
the  finandal  interests  of  its  membws 
and  employees. 

1.  Shares  of  a  nonnegdated  issuer 
with  a  broker  or  dealer  subsidiary  or 
affiliate  may  be  purchased  so  long  as 
less  than  10%  of  the  groas  revenues  of 
the  issuer  and  its  subddiaries  arises 
from  broker-dealer  activities. 

2.  The  Commisdon  requires  its 
employees  to  hold  securities  for  11 
months  after  purchase.  Since  1953,  when 
the  holding  period  was  established  at 
one  year  (it  was  reduced  to  11  months  in 
1980).  the  turnover  of  shares  in  the 
market  haa  increaaed  signi&»ntly.  The 
holding  period  will  be  reduced  to  six 
months.  The  switching  of  funds  widiin  a 
"family"  of  mutnd  ftmds  will  be 
permitted  duriag  die  six  month  period 
Salea  within  the  six  month  period  for 
less  than  thapurchase  price  are 
permitted  if  Oey  an  pursuant  to  a  stop- 
loss  order  entered  at  the  time  of 
purchase. 

3.  Commiasionera  and  Senior 
Executive  Service  employees  in  the 
Division  of  Investment  Management  are 
prohibited  after  entering  on  duty,  from 
purchasing  sharea  in  a  company 
registered  under  the  Investment 
Company  Act  These  persons  are 
permitted  to  retain  mutud  funds  shares 


owned  at  die  time  they  join  the 
Commission.  The  change  will  permit 
them  to  remvest  dividends  on  such  ^ 
shares. 

4.  Members  and  employees  are 
currently  required  to  report  any  diange 
in  securities  holdings  within  five  days. 
The  rule  change  will  require  imly  annud 
reporting  of  changes  in  money  market 
fund  hokUngs  or  changes  which  do  not 
occur  as  a  nsdt  of  an  immediately 
preceding  investment  dedsion  such  as 
automatic  dividend  reinvestments  and 
stock  splits. 

5.  Trading  in  commodity  futures  (other 
than  stock  index  futures)  will  no  longer 
be  pidnbited . 

0.  The  prohibition  on  purdiasing 
securities  of  an  issuer  with  a  pending 
registration  statement  is  eUminated  if 
the  filing  is  made  on  a  short  form 
registration  statement  or  on  a 
registaetion  statement  which  became 
ei^tive  without  review  by  the  staff. 

7.  The  applicability  of  certain  Rde  5 
resMctions  to  qualified  bUnd  trusts  has 
been  eliminated  at  the  request  of  the 
Office  of  Government  Ethics. 

Rquhtory  Flexibility  Ad 

No  regdatory  flexibility  analysis  (or 
certification  that  one  is  not  required)  is 
necessary  because  the  rdes  are 
procedmal.  and  dius  not  within  the 
defimtion  of  "rde"  for  purposes  of 
Chapter  8,  Tide  5,  U.S.C. 

The  Commission  finds  that  the 
foregoing  action  relates  solely  to  rdes  of 
agency  procedures  or  practice  and 
accordingly,  that  notice  and  prior 
publication  for  comments  under  the 
Administrative  Procedure  Act  5  U.S.C. 
551  et  seq^  are  unnecessary.  See  5 
U.S.C.  553(b). 

List  of  Subjects  hi  17  CFR  Part  200 

Admidstrative  practice  and 
procedure.  Conflicts  of  biterest  Freedom 
of  Information,  Privacy,  Securities. 

Text  of  Amandment 

In  consideration  of  the  foregoing,  the 
Commission  hereby  amends  Part  200  of 
Chapter  II.  Tide  17,  Code  of  Federal 
Regulations  as  follows: 

PART  200-ORGANIZATION, 
CONDUCT  AND  ETHICS,  AND 
INFORMATION  AND  REQUESTS 

1.  The  authority  dtation  for  Subpart  M 
of  Part  200  continues  to  read  as  follows: 

Authority:  Sees.  19, 23. 48  Stat  85, 901.  as 
amended,  sac.  ao.  49  Stat  8S3,  se&  3ia  S3 
Stat  1173.  sees.  38, 21t  54  Stat  841. 855: 15 
U.S.C  77s,  Taw.  Tet  77ass,  80e-37, 80b-ll: 
E.0. 11222: 3  CFR.  1984-1965  Comp.  5  CFR 
735.104. 


2.  Section  200 J35-5  is  revised  as 
follows: 

S200.735-5   SecwWaa  tranaactlona. 

(a)(1)  This  section  applies  to  all 
transactions  effected  by  or  on  behalf  of 
a  member  or  employee.  This  indudes 
transactions  for  the  accounts  of  other 
persons  effected  by  the  member  or 
employee,  direcdy  or  indirecdy,  under  a 
power  of  atiorney  or  otherwise.  In 
addition,  a  member  or  employee  is 
considered  to  have  sufficient  interest  in 
the  securities  transactions  of  his  or  her 
spouse  or  unemandpated  minor  child  or 
other  member  of  his  or  her  immediate 
household  so  that  transactions  effected 
by  or  on  behalf  of  such  persons  must  be 
reported  and  are  subject  to  dl  the  terms 
of  this  section. 

(i)  Except  this  section  shall  not  apply 
to  securities  transactions  of  a  legally 
separated  spouse  living  apart  itom  die 
member  or  employee,  including 
transactions  for  the  benefit  of  a  minor 
child  if  the  member  or  employee  has  no 
power  to  control  and  does  not  in  fact 
advise  pr  control  with  regard  to  such 
transactions.  If  the  member  or  employee 
has  knowledge  of  securities  held  by  a 
separated  spouse  or  for  the  benefit  of  a 
minor  child  the  disqualification 
provisions  of  Rule  6, 17  CFR  20a735-6, 
and  18  U.S.C.  208  are  applicable. 

(ii)  For  purposes  of  this  section 
"member  of  his  or  her  immediate 
household"  means  a  resident  of  the 
member's  or  employee's  household  who 
is  related  to  the  employee  by  blood  or 
marriage  or  who  is  in  the  legal  care  and/ 
or  custody  of  the  employee  by  reason  of 
adoption,  prospective  adoption  or 
guardiandiip. 

(2)  Members  and  employees  are 
prohibited  from  recommending  or 
suggesting  the  purchase  or  sde  of  ^ 

seciuities:  ^ 

(i)  Based  on  non-public  information 
gained  in  the  course  of  employment  or 

(ii)  Which  a  member  or  employee 
codd  not  purchase  because  of  the 
restrictions  of  this  rde,  in  any 
circimistance  in  which  the  member  or 
employee  codd  reasonably  expect  to 
benefit  from  the  recommendation,  or  to 
anyone  over  whom  the  member  or 
employee  has  or  may  have  control  or 
substantial  influence. 

(b)(1)  No  member  or  employee  shall 
effect  or  cause  to  be  effected  any 
transaction  in  a  security  except  for  bona 
fide  investment  purposes.  Therefore,  all 
securities  purchased  by  a  member  or 
employee  must  be  held  for  a  minimum  of 
six  months.  Except  this  holding  period 
is  not  applicable  to 

(i)  Securities  sold  for  less  than  the 
purchase  price  pursuant  to  a  stop-loss 
order  entered  at  the  time  of  purdiase 


and  submitted  to  the  Offtoa  of  Personnd 
with  the  report  of  purchase: 

(ii)  Money  market  fund  sharaa:  * 

(iii)  Securities  purchased  by  e  aiember 
or  employee  prior  to  entrance  on  duty 
with  Ae  CowsmissJon; 

(iv)  Debt  securities  with  an  initial 
term  of  less  than  six  months  wtnch  are 
hdd  to  term; 

(v)  Shares  of  a  unit  investssaat  tr\ut 
having  a  term  of  less  than  six  anaths;  or 

(vi)  The  transferring  of  finds  within  a 
tamily"  of  registered  investment 
companies. 

(2)  For  purposes  of  this  provision  a 
"family"  means  any  two  or  more 
registered  investment  companies  «^ch 
share  the  same  investment  adviser  or 
principal  underwriter  and  hold 
themselves  out  to  investors  as  rdated   ~ 
companies  for  purposes  of  investment 
and  investor  services. 

(c)  No  member  or  employee  shall 
effect  any  purchase  or  sale  of  an  optioa 
future  contract  or  option  on  a  future 
contract  involving  a  security  or  group  of 
sectirities. 

(d)  No  member  or  employee  shall 

(1)  Carry  securities  on  margin; 

(2)  Borrow  funds  or  securities,  with  or 
without  collateral,  for  the  purpose  of 
purchasing  or  carrying  securities  with 
the  proceeds,  udess  the  prior  approvd 
of  the  Commission  has  been  secured:  or 

(3)  Sell  a  security  which  he  or  she 
does  not  own.  or  consummate  a  sde  by 
the  delivery  of  a  security  borrowed  by 
or  for  such  member's  or  employee's 
account 

(e)(1)  Except  as  provided  in  this 
paragraph  (e)  or  paragraph  (f)  below, 
members  snd  employees  are  prohibited 
from  purchasing  or  selling  any  security 
which  is  the  sub)ect  of  a  registration 
statement  filed  under  the  Security 
Exchange  Act  of  1934  (15  U.S.C.  78a  et 
seq.),  the  Securities  Act  of  1933  (15 
uAc  77a  etseq.),  or  a  letter  of 
notification  filed  under  Regulation  A,  or 
any  security  of  the  same  issuer  while 
such  a  registration  statement  or  letter  of 
notification  is  pending  or  during  the  first 
60  days  after  its  effective  date.  This 
prohibition  shdl  not  apply  to: 

(i)  A  security  which  is  the  subject  of  a 
pending  registration  statement  filed  on 
Forms  S-2,  S-3,  S-8,  F-2,  F-3.  8-A.  or  8- 
B;or 

(ii)  Offerings,  except  initial  public 
offerings,  of  shares  by  an  investment 
company,  other  than  a  closed-end 
investment  company,  or  to  offerings  by 


'^r  piirpoM*  of  ihU  nilt  a  "money  market  fundi'' 
if  dehned  at  Hiopan  and  inveitment  company 
whoM  bivMtnMiit  policy  calU  for  invetbnent  of  at 
leatt  8M  of  iti  aiaeta  la  dabt  aacaritiei  maturing  in 
13  monthi  or  lest. 
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a  registered  separate  account  (as 
denned  in  section  l(i)(37)  of  the 
Investment  Company  Act  of  1940  (15 
U.S.C  80a-2(a)(37))  which  become 
effective  pursuant  to  17  CFR  230.486(b). 

(2)  Securities  of  a  unit  investment 
trust  whose  registration  statements 
become  effective  pursuant  to  17  CFR 
230.487  may  be  purchased  immediately 
upon  effectiveness  of  the  registration 
statement 

(3)  Securities  which  are  registered  for 
delayed  distribution  pursuant  to  17  CFR 
230.415  may  be  purchased  60  days  after 
the  registration  becomes  effective.  The 
subsequent  tiling  of  a  pricing 
amenchnent  or  sticker  does  not  revive 
the  prohibition  on  purchase. 

(f)  A  member  or  employee  may  seU  a 
security  which  is  referred  to  in 
paragraph  (e)  of  this  section  only  if: 

(1)  The  member  or  employee  certifies 
that  he  or  she  has  no  information  which 
is  not  publicly  available  concerning  or 
relating  to  the  issuer  and 

(2)  Tbe  employee's  [Nvision  Director, 
Office  Head  or  Regional  Administrator 
certifies  that  the  employee  has  not 
participated  in  the  registration 
processing.  Members.  Division 
Directors,  Office  Heads,  and  Regional 
Administrators  are  required  to  submit 

"  such  certification  on  their  own  behalf  to 
the  Director  of  the  Office  of  Personnel. 

(g)  No  member  or  employee  shall 
purchase  any  security  which  to  his  or 
her  knowledge  is  involved  in  any 
pending  investigation  by  the 
Commission,  or  in  any  proceeding 
before  the  Commission,  or  to  which 
Commission  is  a  party. 

(h)  No  member  or  employee  shall 
purchase  any  security  of  any  company 
which  is  in  a  receivership  or  bankruptcy 
proceeding  in  which  the  Commission 
has  filed  a  notice  of  appearance. 

(i)  No  member  or  employee  shall 
purchase  securities  of: 

(1)  Any  holding  company  registered 
undar  section  5  of  the  Public  Utility 
Holding  Company  Act  of  1935  (15  U.S.C. 
79e),  or  any  subsidiary  thereof,  or 

(2)  Any  company,  if  its  status  under 
such  Act,  or  the  applicabiUty  of  any 
provision  of  the  Act  to  it,  is  known  by 
the  employee  to  be  under  consideration. 

(j)  The  restrictions  imposed  in 
paragraphs  (e),  (g).  (h),  and  (i)  of  this 
section  do  not  apply; 

(1)  To  the  exercise  of  a  privilege  to 
convert  or  exchange  seoirities; 

(2)  To  the  exercise  of  rights  accruing 
unconditionally  by  virtue  of  ownership 
of  other  securities  (as  distinguished  fiY)m 
a  contingent  right  to  acquire  securities 
not  subscribed  for  by  others): 

(3)  To  the  acquisition  and  exercise  of 
rights  in  order  to  round  out  fractional 
shares; 


(4)  To  the  acceptance  of  stock 
dividends  on  securities  already  owned: 
to  the  reinvestment  under  a 
reinvestment  program,  of  cash  dividends 
on  a  security  already  owned;  or  the 
participation  in  a  periodic  investment 
plan  for  the  purchase  of  a  security  when 
the  original  purchase  was  consistent 
with  the  provisions  of  this  rule;  or 

(5)  Investments  in  funds  established 
pursuant  to  the  Federal  Employees 
Retirement  System. 

(k)  No  member  or  employee  holding  a 
Senior  Executive  Service  position  in  the 
Division  of  Investment  Management 
shall  purchase  any  securities  issued  by 
any  investment  company  registered 
under  the  Investment  Company  Act  of 
1940  (15  U.S.C.  80a  et  seq.].  Except 
capital  or  income  dividends  received  by 
persons  subject  to  this  rule  bom 
securities  acquired  prior  to  entrance  on 
duty,  may  be  reinvested,  but  no  optional 
investments  may  be  made. 

(1)  No  member  or  employee  shall  have 
a  beneficial  interest  in  any  broker, 
dealer  or  investment  adviser  through 
ownership  of  securities  or  otherwise. 
However,  if  a  corporation  acquires  or 
establishes  a  subsidiary  or  affiliate 
subject  to  regulation  by  the  Commission 
("related  entity"), 

(1)  A  member  or  employee  may  retain 
his  or  her  existing  holdings  in  the 
corporation,  provided  the  security  was 
originally  acquired  in  compliance  with 
the  provisions  of  this  rule  or  prior  to 
entiy  on  duty  with  the  Commission. 

Purchases  of  the  corporation's 
shares  will  be  permitted  so  long  as  the 
regulated  entity  subsidiary  or  affiliate 
provides  less  than  10%  of  the 
corporation's  gross  revenue.  Except  for 
reinvestment  of  cash  dividends, 
additional  pimihases  are  prohibited 
when  the  regulated  entity  provides  10% 
or  more  of  the  corporation's  gross 
revenues. 

(3)  A  member  or  employee  who  owns 
shares  in  a  corporation  with  a  regulated 
entity  subsidiary  or  affiliate  is 
disqualified  from  participating  in  any 
matter  including  nilemaking  which 
affects  the  regulated  entity  unless  the 
disqualification  is  waived  in  accordance 
with  the  provisions  of  Rule  6,  of  this 
section.  17  CFR  20a735-6,  and  18  U.S.C 
206(b). 

(m)(l)  Annually,  in  accordance  with 
the  procedures  adopted  by  the  Director 
of  Personnel,  every  member  and 
employee  shall  furnish  the  Director  of 
Personnel  with  a  complete  list  of  all 
securities  in  which  he  or  she  has  cm 
interest  Employees  having  no  interests 
in  securities  and  required  to  so  state. 

(2)  Except  as  provided  in  paragraphs 
(m)(3)  and  (m)(4)  of  this  section, 
members  and  employees  shall  rejxtrt 


every  acquisition  or  sale  of  any  security 
within  five  business  days  of  the 
transaction  date  or  date  confirmation  is 
received.  (Reports  submitted  by 
employees  in  field  offices  must  be 
placed  in  the  mails  within  five  business 
days  of  the  transaction  date  or  date  the 
confirmation  is  received  for  each 
transaction.) 

(3)  After  the  initial  purchase  of  shares 
in  a  mutual  fiud,  employees  shall  report 
holdings  in  that  mutual  fund  only  on  the 
annual  statement 

(4)  Changes  in  holdings,  other  than  by 
purchase,  which  do  not  affect 
disqualification,  such  as  those  resulting 
bom  the  automatic  reinvestment  of 
dividends,  stock  splits,  stock  dividends 
or  reclassifications,  may  be  reported  on 
the  aimual  statement  rather  than  when 
notification  of  the  transaction  is 
received.  But  the  acquisition  of  holdings 
by,  for  example,  gifts,  inheritance  or 
spin-offs,  which  may  result  in  additional 
disquahfications  pursuant  to  Rule  6  of 
diis  section.  17  CFR  200.735-«,  and  18 
U.S.C  206  shall  be  reported  within  five 
days  of  the  receipt  of  the  notice  of  the 
change  in  holdings. 

(n)  At  the  time  of  taking  the  oath  of 
office,  or  prior  thereto  if  requested  by 
the  Director  of  Personnel,  a  new  member 
or  employee  shall  provide  to  the  Office 
of  Personnel,  as  requested,  information 
relating  to— 

(1)  Securities  owned  by  or  held  for  the 
benefit  of  him  or  her,  or  his  or  her 
spouse  or  unemancipated  minor  child,  or 
a  member  of  his  or  her  immediate 
household,  or  by  any  trust  or  estate  of 
which  he  or  she  is  a  trustee  or  other 
fiduciary  or  beneficiary,  or  by  any 
person  for  whom  he  or  she  effects 
transactions  under  a  power  of  attorney 
or  otherwise; 

(2)  Accounts  with  securities  firms; 

(3)  Close  relatives  (i.e.  children, 
parents,  grandparents,  siblings,  aunts, 
uncles,  or  like  relations  of  a  spouse), 
who  are  partners  or  officers  of  securities 
firms,  investment  advisers,  or  registered 
public  utility  holding  companies  or  their 
affiliates; 

(4)  The  holding  of  office  in  or  being  a 
director  of  any  company  which  has 
public  security  holders;  and 

(5)  Such  other  information  as  may  be 
required  by  the  Director  of  Personnel. 
Employees  are  required  to  advise  the 
Office  of  Personnel  of  changes  in  the 
foregoing  information  within  ten 
business  days  of  the  time  the  new 
information  is  learned. 

(o)  Paragraphs  (b),  (m),  and  (n)  of  this 
section  do  not  apply  to  personal  notes, 
individual  real  estate  mortgages, 
securities  issued  by  the  U.S. 
Government  or  its  agencies,  and 


securities  issued  by  Building  and  loan 
associatioiu  or  cooperatives. 

(p)  Any  member  or  employee  who  is  a 
trustee  or  other  fiduciary  or  a 
beneficiary  of  a  trust  or  estate  holding 
securities  not  exempted  by  paragraph 
(o)  of  this  section,  shall  report  the 
^stence  and  nature  of  such  trust  or 
estate  to  the  Director  of  Personnel.  'The 
transactions  of  such  trust  or  estate, 
which  is  not  a  qualified  blind  trust  shall 
be  subject  to  all  the  provisions  of  tiiis 
section  except  if  the  member  or 
employee  did  not  create  the  trust  is 
solely  a  beneficiary,  has  no  power  to 
control,  and  does  not  in  fact  control  or 
advise  with  respect  to  the  investments 
bf  the  trust  or  estate,  unless  the  , 
Commission  shall  otherwise  direct  in 
view  of  the  circumstances  of  the 
particular  case. 

(q)  The  Director  6f  Personnel  or  his 
designee,  is  autiiorized  to  require  the 
disposition  of  securities  acquired  as  a 
t«sult  of  a  violation  of  the  provisions  of 
this  section,  whether  unintentional  or 
not  Repeated  violatioiu  shall  be 
'  reported  to  the  Commission  for 
appropriate  action.        ^ 

(r)  Any  member  or  employee  who 
believes  that  die  application  of  any  of 
the  provisions  of  this  rule  will  residt  in 
undue  hardship  in  a  particular  case  may 
make  a  written  application  to  the 
Commission  (through  the  Director  of 
Personnel)  setting  out  in  detail,  the 
reasons  for  that  belief  and  requesting  a 
waiver.  However,  as  a  matter  of  policy 
the  Commission  favors  a  strict 
interpretation  of  the  provisions  of  this 
rule. 

By  the  Conunisaion! 
Dated  May  17. 198a 

looalfaaii  G.  Katx, 

Secretary. 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  100 


(CQ01  88-022] 

National  Sweepatakea  Regatta, 
Redt>ank.NJ 

AOENCV:  Coast  Guard.  DOT. 
Action:  Final  rule;  notification  of 
effectiveness  of  relations. 

•UMMARV:  This  document  puts  into 
effect  the  permanent  regulations,  33  CFR 
100.307.  for  the  annual  National 
Sweepstakes  Regatta  to  provide  safety 


for  both  the  public  and  participants  in 
speed  boat  races. 

EFFECTIVE  DATE:  8KX)  am  and  6.-00  pm  on 
botii  August  20  and  August  21, 1988. 
FOn  FUmHUI  IMFDWiATION  CONTACT: 
Lieutenant  Luke  Brown.  (617)  223-8311. 

Drafting  Information 

The  drafters  of  this  notice  are  LT  L 
BROWN,  project  officer.  First  Coast 
Guard  District  Boating  Safety  Division, 
and  CDR  M.A.  IZONE.  project  attorney. 
First  Coast  Guard  District  Legal 
Division. 

SUPFLEMENTARV  INPOMIATION:  This 

notice  provides  the  effiective  period  for 
the  permanent  regulations  governing  the 
1988  running  of  the  National 
Sweepstakes  Regatta  on  the  Navesink 
River  in  Redbank,  New  Jersey^The 
regulations,  33  CFR  100.307,  will  be  in 
effect  bom  8:00  am  to  eKX)  pm  on  August 
20, 1968  and  again  from  a-00  am  to  6:00 
pm  on  August  21, 1968.  The  event 
consists  of  several  speedboat  races,  of 
about  50  minutes  each,  each  day  during 
the  effective  period  of  regulation.  The 
regulated  area  is  that  portion  of  the 
Navesink  River  in  Redbank.  NJIietween 
the  New  Jersey  Route  35  bridge  and  a 
line  running  across  the  Navesink  River 
connecting  Guyon  and  Lewis  Points. 
Furtiier  public  notification  of  these 
regulations  will  be  accomplished 
through  publication  of  the  regulations  in 
the  First  Coast  Guard  District  Local 
Notice  to  Mariners. 

Dated:  May  la  1988. 

RJ.  Johanioii. 

Rear  Admiral,  US.  Coast  Guard  Commaader, 
First  Coast  Guard  District 

[FR  Doc.  88-11567  Filed  5-^23-88;  £45  am] 

SNJJM  OOOC  4S10-14-H 


33  CFR  Part  165 

[COTP  Buffalo  Regulation  til-OOIl. 

Safety  Zoite  Regulations;  Bettilehem 
Steeli  Buffato,  NY 

aoency:  Coast  Guard,  DOT. 
ACTION:  Emergency  rule. 

summary:  The  Coast  Guard  is 
establishing  a  safety  zone  in  the  south 
end  of  Buffalo,  N.Y.  Outer  Harbor.  The 
zone  is  needed  to  protect  salvage 
vessels  in  the  area  around  Barge  45  from 
a  safety  hazard  associated  wiUi  vessel 
traffic  into  the  area. 

Entry  into  this  zone  is  prohibited 
unless  authorized  by  the  Captain  of  the 
Port, 

EFFECTIVE  DATES:  This  regulation 
becomes  effective  on  27  April  1988. 


It  terminates  on  01  June  1968  unless 
sooner  terminated  by  the  COTP. 
FOR  FURTHBI  INFORMATION  CONTACT: 
LT  Cumming  (716)  846-4166. 
SUPPiBMWITAIIY  WFORMATION:  In 
accordance  with  5  U.S.C.  553,  a  notice  of 
proposed  rule  making  was  not  pubUshed 
for  this  regulation  and  good  cause  exists 
for  making  it  effective  in  less  than  30 
days  after  Federal  Register  pubUcation. 
Publishing  an  NFRM  and  delaying  its 
effective  date  would  be  contrary  to  the 
public  interest  since  immediate  acticm  is 
needed  to  prevent  the  interference  and 
potential  damage  which  could  be  caused 
if  vessels  not  involved  in  the  salvage 
operations  entered  the  area. 

Drafting  Infonnatkn 

The  drafters  of  this  regulation  are  LT ' 
Cumming,  project  officer  for  the  Captain 
of  the  Port  and  LCDR  Mosebach  project 
attorney,  09th  Coast  Guard  District 
Legal  Officer. 

Discussion  of  Regulation 

The  incident  requiring  this  regulation 
resulted  from  Barge  45  striking  the  Peace 
Bridge  in  August  1986.  The  barge  was     * 
temporarily  moved  to  the  shoreline  at 
Bethlehem  Steel.  Now  the  barge  is  to  be 
cut  in  half,  lifted  one  piece  at  a  time,  and 
placed  entirely  on  the  beach  in 
preparation  for  public  auction. 

Iliis  regulation  is  issue^  pursuant  to 
33  U.S.C.  1225  and  1231  as  set  out  in  tiie 
authority  citation  for  all  of  Part  165. 

List  of  Subjects  in  S3  CFR  Part  165 

Harbors.  Marine  safety.  Navigation 
(water),  Seciuity  measures.  Vessels. 
Waterways. 

Regulation 

In  consideration  of  the  foregoing, 
Subpart  C  of  Part  165  of  Titie  33,  Code  of 
Federal  Rej^ations,  is  amended  as 
follows: 

PART  165— (AMENDED! 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C  1225  and  12^1:  50 
U.S.C  191: 49  CFR  148  and  33  CFR  1.05-l(g), 
6.04-1.  &04-6,  and  160.5. 

2.  A  new  §165.T0901  is  added  to  read 
as  follows: 

§165.T0901    Safety  Zone:  South  end  of 
Buffalo,  NY  Outer  Harbor 

(a)  Location.  The  following  area  is  a 
safety  zone:  Northern  boundary  formed 
by  a  line  extending  bom  South  Side 
Light  (Light  List  NR  2895)  on  a  bearing  of 
065  degrees  true  for  700  feet  to  position 
42-50'  06 "  N,  78-51'  54"  W.  An  eastern 
boundary  formed  by  the  line  extending 
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from  4^^'  06"  N.  78-51  54   on  a 
bearing  of  148  degrees  true  to  its  I 

intersection  with  the  shoreline  at 
Bethlehem  Steel.  The  southern  and 
western  boundaries  of  the  zone  are  the 
shoreline  at  Bethlehem  Steel  and  Stony 
Pt..  respectively. 

(b)  Effective  date.  This  regulation 
becomes  effective  on  27  April  1988.  It 
terminates  on  01  June  1988  unless  sooner 
terminated  by  the  Captain  of  the  Port. 

(c)  Regulations.  In  accordance  with 
the  general  regulations  in  9 165.23  of  this 
part,  entry  into  this  zone  is  prohibited 
unless  authorized  by  the  Captain  of  the 
Port. 

Dated  May  4. 1988. 
I  Jl.  lohnaaa. 

CDR.  US.  Coast  Guard.  Captain  of  the  Port 
(FR  Doc  88-11566  Filed  5-23-88: 8:45  am] 

iHXINQ  cow  4*10-14.« 


POSTAL  SERVICE 

39CFRPart111 

Domestic  Itaii  Manual;  MiacaHancoM 


AOCNCv:  Postal  Service. 
ACTKNC  Final  rule. 


:  The  Postal  Service  hereby 
describes  the  numerous  miscellaneous 
revisions  consolidated  in  the 
Transmittal  Letter  for  issue  28  of  the 
Domestic  Mail  Manual,  which  is 
incorporated  by  reference  in  the  Code  of 
Federal  Regulations,  see  39  CFR  111.1. 

Most  of  the  revisions  are  minor, 
editorial,  or  clarifying.  Substantive 
changes,  such  as  the  regulations 
implementing  the  new  rates,  fees,  and 
mail  dassincations,  the  revised 
regulations  on  unauthorized  use  of 
postage  meters,  and  the  revised 
regulations  on  forwarding  of  fourth-class 
mail,  have  previously  been  published  in 
the  Federal  Register.  i 

EFFECTIVE  DATE:  April  3, 198&  I 

FOR  FURTNEII  INFOmiAllON  CONTACT: 
Paul ).  Kemp,  (202)  268-2960. 
SUFFUMENTAIIV  INFOmiATION:  The 
Domestic  Mail  Manual  has  been 
amended  by  the  publication  of  a 
transmittal  letter  for  issue  28,  dated 
April  3. 1988.  The  text  of  all  published 
changes  is  filed  with  the  Director  of  the 
Federal  Register.  Subscribers  to  the 
Domestic  Mail  Manual  receive  these 
amendments  automatically  from  the 
government  Printing  Office. 

The  following  excerpt  from  the 
Summary  of  Changes  section  of  the 
.transmittal  for  issue  26  covers  the  minor 
changes  not  previously  described  in 


interim  or  final  rules  published  in  the 
Federal  Register. 

Summary  of  Changes 

***** 

Sectioo  115.S,  Permissible  Detention 
of  Mail,  is  revised  to  conform  with  the 
ndes  of  practice  issued  by  the  Judicial 
Officer  on  October  1, 1987.  for  cases 
involving  mail  withheld  from  delivery 
pursuant  to  39  U.S.C.  3004  (mail 
addressed  to  a  place  or  business  not  the 
regultu'  address  of  the  addressee]  by 
joining  them  with  the  existing  rules  of 
practice  for  cases  involving  mail 
withheld  from  delivery  under  39  U.S.C. 
3003  (mail  bearing  a  fictitious  name  or 
address].  The  changes  bring  the  DMM, 
Administrative  Support  Manual  (ASM) 
and  the  Federal  Register  into  conformity 
with  the  changed  nJJes  of  practice. 

Exhibit  122.63a,  Optional  Multi-ZIP 
Coded  Post  Office,  is  revised  to  reflect 
ZIP  Code  changes  in  Florida.  Exhibits 
122.63c  122J3d.  122.63e.  122.63f.  122.63g. 
122.631  and  122.63J  are  also  revised.  The 
new  or  changed  listings  appear  in  bold 
type.  (PB  21650. 12-17-87;  PB  21654. 1- 
14-88).  Changes  to  122.63c  and  122.63d 
effective  3-20-88.  (PB  21657.  2-4-88). 
Changes  to  122.63e.  122.63f.  122.63g. 
122.631.  and  122.63)  appear  in  PB  21660. 
2-25-88.  The  mandatory  compliance 
date  for  those  changes  is  April  9, 1988. 

ExhibiU  lZ2.63p,  122.63q,  and  122.63r 
(Mixed  States  Labeling  Lists)  are  revised 
to  require  mailers  to  use  a  new  pressure- 
sensitive  Mixed  States  package  label  It 
is  tan.  with  "MS"  printed  on  it.  This  rule 
became  effective  and  mandatory  on  3- 
20-88  (PB  21654. 1-14-88). 

SectioD  135,  Free  Matter  for  the  Blind 
or  Handicapped  Persons,  is  revised  for 
clarity  and  to  include  provisions  for 
postmasters  to  establish  and  maintain 
listings  of  individuals  eligible  to  mail 
matter  under  these  conditions.  The 
listing  provisions  are  in  accordance  with 
the  records  system.  USPS  010.060 
{Administrative  Support  Manual, 
Appendix).  (PB  21659,  2-25-88). 

Section  137.15.  Forwarding  Mailing 
Records  for  Franked  Mail,  is  revised  to 
alter  label  printing  requirements  in^ 
137.155b.  to  comply  with  the  label 
printing  restriction  of  26  characters  per 
line.  (This  change  became  effective 
January  16. 1988  (PB  21647, 11-16-87). 
***** 

Section  145.3,  Preparation  of  Permit 
Imprints,  is  revised.  That  part  of  the  text 
in  145.31  pertaining  to  the  placement  of 
permit  imprints  is  relocated  in  new 
section  145.32  along  with  instructions  on 
the  placement  of  imprints  on  letter-sized 
mailpieces,  address  labels,  and  flat- 
sized  mailpieces.  former  145.32  is 
renumbered  146.33. 


SectioD  145.44,  Company  Permit 
Imprints  for  Any  Class  of  Mail,  is 
revised  to  require  a  complete  domestic 
return  address  on  all  mailpieces  with  a 
company  style  permit  imprint  A 
complete  return  address  enables  the  . 
Postal  Service  to  contact  the  mailer 
promptly  when  it  is  necessary  to  inspect 
or  audit  a  mailer's  records  in 
accordance  with  145.44.  The  term. 
domestic,  is  added  as  a  requirement  to 
ensure  that  use  of  an  international  or 
foreign  address  does  not  impede  the 
Postal  Service's  ability  to  contact 
mailers  who  use  the  company  style, 
permit  impriiit 

Sectioa  158,  Mail  Claim  Check 
System,  is  revised  to  improve  this 
service  and  achieve  significant  cost 
reductions.  The  major  change  involves 
using  only  one  form,  PS  Form  3849, 
Delivery  Notice/Reminder/Receipt,  to 
provide  initial,  second,  and  final 
notification  of  imdelivered  articles.  It 
also  will  be  used  as  a  delivery  receipt 
and  a  claim  check.  This  change  also 
provides  for  a  system  of  filing  by 
address  rather  than  article  number.  The 
new  fonn  replaces  Forms  3849-A  and 
3849-B  #hich  will  be  obsoleted.  but 
which  may  be  used  until  supplies  are 
exhausted.  The  new  form  is  similar  to 
3849-B.  Form  3849-C  and  Form  3849-^ 
remain  unchanged  and  are  not  affected 
by  this  revision. 

Section  1593,  Dead  Letter  Branches 
and  Service  Areas,  is  revised  to  show 
that  the  St.  Paul  (MN)  Dead  Letter 
Branch  will  serve  all  of  Illinois  and 
Michigan.  The  change  became  effective 
03-20-88:  however,  the  Chicago  Dead 
Letter  Branch  is  closed  effective  4-1-88 
(PB  21651. 12-24-87). 

Chapter  2,  Express  Mail,  section 
224.222b  is  revised  to  reflect  adoption  of 
PS  Form  3849-C  Express  Mail  Notice  of 
Attempted  Delivery  Card. 

Sections  230, 251, 252.1. 263.1. 263.2, 
283.4. 293.1  and  296.11  are  revised. 
Sectkma  211  J.  221.12d.  221.4, 226. 273  J5. 
and  273.43  are  added  and  section  21U 
renumbered.  These  changes  provide  for 
Express  Mail  Military  Service,  a  two- 
day  expedited  mail  service  now 
available  between  selected  post  offices 
in  the  United  States  and  certain  APOs 
and  FPOs  overseas. 
***** 

Sections  382J  Presort  Rate  Postage  on 
Residual  Pieces,  and  681  Jtl.  Identical 
Weight  Pieces,  are  revised  to 
incorporate  the  provisions  of  Handbook 
F-1.  Post  Office  Accounting  Procedures. 
which  allow  mailers  to  pay  the 
difference  between  the  postage  affixed 
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to  mailpieces  and  the  applicable  postage 
through  an  advance  deposit  account  for 
pieces  bearing  metered  postage.  The 
provisions  are  applicable  for  pieces 
mailed  as  part  of  mailings  presented  at 
the  ZIP  +  4.  carrier-route  and  presorted 
First-Class  rates  and  for  pieces  mailed 
as  part  of  mailings  presented  at  the 
carrier-route  and  5-digit  third-class 
Bates.  The  advance  deposit  account  may 
also  be  used  for  the  payment  of 
additional  postage  required  when  a 
metered  mailing  is  not  acceptable  at  the 
requested  bulk  rate  (disqualified)  and 
the  mailer  elects  to  pay  the  higher 
applicable  rate  (PB  21661,  3-3-88). 

Sections  411.2. 411  J.  411.4. 422.2, 426. 
482, 621.1  and  721.1,  are  revised  to 
reorganize  and  clarify  the  regiilations 
governing  the  mailing  of  nonsubscriber 
and  nonrequester  copies  of  second-class 
publications  (PB  21664,  3-24-88). 

Section  442,  Additional  Entry 
Applications,  is  revised  to  recommend 
that  publishers  of  second-class 
publications  request  additional  entry 
points  at  least  40  days  prior  to  the 
desired  effective  date.  This  will  give  the 
Postal  Service  time  to  review  the 
transportation,  processing  and 
distribution  systems  at  the  additional 
offices.  Since  it  is  much  more  efficient  to 
evaluate  staffing  and  equipment 
requirement  prior  to  deposit  of  the  ma^ 
than  it  is  to  do  so  afterward,  this  will 
enable  the  Postal  Service  to  provide  any 
resources  needed  for  additional 
volumes.  Further,  in  instances  where  the 
Postal  Service  has  already  established 
transportation  service  contracts 
according  to  a  publication's  previous 
distribution  plan,  advance  notice  will 
allow  the  Postal  Service  to  amend  or,  if 
necessary  cancel,  those  contracts  more 
economically.  This  ruling  became 
effective  3-20-68  (PB  21654. 1-14-88) 

Section  452.1d,  General  Addressing, 
(of  second-class  mail),  is  revised  to  give 
mailers  the  option  of  placing  a  pink 
vertical  identification  stripe  on  their 
second-class  address  labels.  If  used,  it 
must  be  placed  along  the  left-hand  edge 
of  the  label  and  may  consist  of  either  a 
strip  of  soUd  pink  or  a  strip  of  pink  "2C" 
characters  printed  vertically  on  the 
^ddress  label.  Because  this  is  authorized 
on  an  optional  basis,  employees  are 
veminded  that  all  second-class  mail 
whether  or  not  identified  with  a  pink 
stripe,  must  receive  surface  preferential 
handling. 

Sections  463.241. 464.21. 667.121,  and 
667.123  which  concern  package  labels 
are  revised  to  include  a  new  pressure   -■ 
sensitive  Mixed  States  package  label  for 
use  on  all  packages  of  letters  or  flats 
containing  mail  made  up  according  to 
the  Mixed  States  Labeling  Lists  found  in 


Exhibits  122.63p.  122.63q,  and  122.63r. 
Mixed  states  packages  mUst  be  labeled 
with  the  tan  label  MS  or  the  mixed 
states  optional  endorsement  line  on  the 
top  copy  of  each  package.  This  ruling 
became  mandatory  on  3-20-88  (PB 
21654, 1-14-88). 

Chapter  6,  Third  Class  Mail.  SecUon 
623.6,  Identification,  (of  third  class  mail 
sent  at  special  bulk  third-class  rates)  is 
revised  to  clarify  that  all  matter  sent  at 
these  rates  must  identify  the  authorized 
nonprofit  organization.  This  change 
avoids  the  incorrect  interpretation  that 
such  mail  must  identify  the  permit 
holder  of  the  permit  imprint  used  on  the 
mail,  even  when  the  permit  imprint 
belongs  to  an  independent  maU  house 
serving  the  authorized  nonprofit 
organization.  The  change  makes  it 
absolutely  clear  that  the  intent  of  the 
regulation  is.  and  always  has  been,  that 
the  name  and  address  of  the 
organization  authorized  to  mail  at  the 
special  rates  must  be  identified  on  the 
mailpiece. 

Section  642,  Application  tdMail  at 
Special  Bulk  Rates,  is  revised  to  reflect 
the  adoption  of  a  national  application, 
PS  Form  3623,  Application  for  Special 
Bulk  Third-Class  Rates  at  Additional 
Mailing  Office.  A  copy  of  the  new  form 
appeared  in  Postal  Bulletin  21655. 1-21- 
88,  page  7.  This  change  became  effective 
3—20-88. 

Exhibit  722.1.  Within  BMC  (Intra- 
BMC/ ASF)  Rate  ZIP  Code  Service 
Areas,  is  revised  to  show  Dallas  679. 
706.  710-712.  718.  733,  739,  747.  750-799. 
885;  Des  Moines  500-516.  520-528,  6li. 
68a-«89.  This  became  effective  01-01-88 
(PB  21651. 12-24-87). 

Secti(ni  914,  Collect  on  Delivery 
(COD)  Mail,  is  revised  to  simplify  COD 
regulations  and  to  ensure  that  all  post 
offices  follow  the  same  procedures.  No 
longer  will  post  offices  of  different  sizes 
use  different  forms  and  procedures  to 
record  the  receipt  and  delivery  of  COD 
mail.  Highlights  of  the  COD  change 
follow: 

a.  Basic  delivery  instructions  have 
been  deleted  imm  section  914. 
Reference  is  now  made  to  911.4.  which 
covers  the  delivery  of  accouintable  maiL 

b.  Form  3814,  Record  of  COD  Parcels 
Held  for  Delivery,  has  been  eliminated. 
Form  3849.  Delivery  Notice /Reminder/ 
Receipt,  will  be  used  in  its  place. 

c.  Form  3814-C.  Recording  and 
Checking  COD  Parcels  and  Funds  at 
Offices  with  190-949  Revenue  Units,  has 
been  eliminated.  Form  3867,  Registered, 
Express  Mail,  COD,  and  Certified 
Matter  Received  for  Delivery,  will  be 
used  in  its  place.  ^ 

d.  Form  3818,  Authorization  to  Change 
COD  Charges  or  Addressee,  has  been 


eliminated.  Mailers  must  now  send  a 
written  request  to  the  postmaster  at  the 
office  of  address  in  order  to  change  the 
amount  of  COD  charges  or  the  name  of 
the  addressee.  No  form  will  be  provided 
for  this  purpose. 

ft  Form  385a  Record  of  Delivered 
Registered,  Numbered  Insured,  Certified 
and  COD  Mail,  has  been  eliminated. 
Form  3849  will  be  used  to  record  the 
delivery  of  all  accountable  mail. 

/.  Form  3868,  Carrier's  Clearance 
Receipt,  has  been  eluninated.  Form  3821. 
Bulk  Receipt  for  COD  Mail  and  Funds. 
has  been  renamed  Clearance  Receipt  It 
has  also  been  revised  to  include  the 
information  on  I^rm  386& 

Section  942.2,  United  States  Savings 
Stamps,  is  revised  to  comply  with  the 
updating  of  Handbook  F-1.  Post  Office 
Accounting  Procedures,  recognizing  that 
post  offices  no  longer  redeem  U.S. 
savings  stamps  posted  in  albums  and 
referring  holders  to  a  Federal  Reserve 
Bank  or  branch  or  the  Bureau  of  Public 
Debt,  Parkersburg.  WV  26106-1328. 

Minw,  nonsubstantive  changes 
include:  367.24  (title).  642.3.  667.221 
(title),  667.322  (tide).  867.422  (tiUe), 
911.41. 912.2. 

List  of  Subjects  in  39  CFR  Part  111 


Postal  Service. 

PART  1 1 1— GENERAL  INFORMATION 
ON  POSTAL  SERVICE 

1.  The  authorify  citation  for  39  CFR 
Part  111  continues  to  read  as  follows: 

Authority:  5  U.S.C.  552(a):  39  U.S.C  101. 
401.  403.  404.  3001-3011,  3201-3219.  3403-3406, 
3621,5001. 

2.  In  consideration  of  the  foregoing, 
the  table  at  the  end  of  S  111.3(e)  is 
amended  by  adding  at  the  end  thereof 
the  following:  * 

9  111  J    Amendments  to  the  DomesticMal 
ManuaL 


^ 


Transmittal  Mtar 
(oria«M 

Dated 

Fadaral 
FtopMar 

26 . 

Apci  3.  1966 

53  FR  18557 

Fred  Eggleeton, 

Assistant  General  Counsel,  Legislative 
Division. 

[FR  Doc.  88-11608  Filed  S-23-88: 8:45  am] 
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ENVIRONK£MTAL  PitoTECnON 
AGENCY 

40CFRPart1W> 

[PT  6F331«/mS7;  HlL-33a4-3] 


M  AlphHS)^  Alpha(Z)H±Ky»n<H3- 
Plwiwsyplwnyljiwlliyl  S^Z'CMof^ 
3A8-Trifliiorc>>1-Prop«nyl>>2,2- 

Mylal^ 


r  Environmental  Protectioa 
Agency  (EPA). 
ACTKNt  Final  rule. 


:  This  rule  establishes 
tolerances  for  the  combined  residues  of 
the  synthetic  pyrethrin  [1  a)pha-(S},3 
alpha(Z)H±)-cyano-(3- 
phenoxylpiienyl)methyl  3-(2-chl(»t>-33- 
3-trifluoro-l-propenyI>Z2- 
dimethylcyclopn^Muiecarboxylate  (also 
known  as  PP321  and  under  the  trade 
name.  Karate)  in  or  on  various  raw 
agricultural  conunodities.  This 
regulation  to  establish  maximum 
permissible  levels  for  the  combined 
residues  of  the  chemical  was  requested 
pursuant  to  a  petition  by  IQ  Americas, 
Inc. 

EFFECTIVE  DATE:  May  24, 1988. 
AOORESS:  Written  objections  may  be 
submitted  to  the:  Hearing  Qerk  (A-110). 
Environmental  Protection  Agency,  Rm. 
3708. 401 M  St..  SW.,  Washington.  DC 
20460.  I 

FON  FUWTNirt  »X)IHIATIOII  CONTACR 
George  T.  LaRocca,  Product  Manager 
(PM)  15,  Registration  Division  (TS- j 
767C),  £)tRce  of  Pesticide  Programs.! 
Enviroiunental  Protection  Agency.  Rm. 
200.  CM  #2. 1921  Jefferson  Davis 
Highway,  Arlington.  VA  22202,  (703) 
557-2400.  . 

allPPlEMENTARV  MFOMIAT10N:  EPA 

issued  a  notice  in  the  Federal  Register  of 
January  15. 1986  (51  PR  1840],  which 
announced  that  Id  Americas,  Inc.. 
Agricultural  Chemicals  Division, 
Wilmington.  DE 19887.  had  submitted  a 
pesticide  petition,  PP  eF3318,  proposing 
to  establish  tolerances  in  or  on  the  raw 
agricultural  commodities  cottonseed  at 
0.01  part  per  million  (ppm);  meat,  fat 
and  meat  byproducts  of  cattle,  goats, 
horses,  sheep,  and  hogs  at  0.01  ppm;  and 
milk  at  0.01  ppm  for  the  combioffid 
residues  of  the  insecticide  [1  alpha-(S),3 
alpha(Z]]-(  ±  ]-cyaaT>-(3-phenoxyphenyl] 
methyl  3-(2-chloro-3.3,3-trifluoro-l- 
propenyl)-2,2- 
dimethyicyclopropanecarboxylate. 

EPA  issued  a  notice  in  the  Federal 
Register  of  March  30, 1988  (53  FR 10288) 
which  amended  the  petition  by 
increasing  the  proposed  tolerance  on 
cottonseed  to  0.05  ppm. 


No  comments  were  received  in 
response  to  the  notices  of  filing. 

On  May  13, 1988,  the  Agency  issued  a 
conditional  registration  for  [1  alpha-(S)4 
alpha(Z))-(  ±  )-cyano-(3-phenoxyphenyl) 
methyl  3-(2-chloro-3.3.3-triilaoro-l- 
propenyl)-2,2- 

dimethyicyclopropanecarboxylate  on 
cottonseed  with  a  final  expiraticm  date 
of  August  30, 1900.  One  of  the  conditions 
for  registration  is  the  submission  of  a 
fish  life-cycle  test  (72-^)  to  determine 
the  effect  of  the  insecticide  on  aquatic 
organisms.  This  study  must  be 
submitted  to  the  Agency  by  August  30, 
1900.  Another  condition  of  the 
registration  is  the  submission  of  an 
avian  reproduction  test  (71-4)  to 
determine  the  effect  of  the  insecticide  on 
birds.  Owing  to  the  lack  of  these  studies, 
the  Agency  is  establishing  the  tolerance 
for  this  pesticide  on  cottonseed:  meat. 
fat,  and  meat  byproducts  of  cattle,  goats. 
horses,  sheep,  and  hogs;  and  milk  with 
an  expiration  date  of  August  30, 1991,  to 
cover  residues  expected  to  be  present 
during  the  period  of  ctmditional 
registration. 

The  data  submitted  in  the  petition  and 
other  relevant  material  have  been 
evaluated.  The  toxicology  data 
considered  in  support  of  the  tolerance 
include  a  12-^nonth  oral  toxicity  study  in 
dogs  with  a  no-observed-effect  level 
(NOEL]  of  0.5  mg/kg/day;  24-month  nt 
and  mouse  chronic  feeding/ancogenidty 
studies  with  systemic  NOQa  of  2.5  mg/ 
kg/day  and  15  mg/kg/day  with  no 
oncogenic  effects  observed  at  dose 
levels  up  to  and  including  12Ji  mg/kg/ 
day  and  75  mg/kg/day,  the  highest  dose 
levels  tested  for  rats  and  mice, 
respectively.  No  teratogenic  effects  were 
observed  in  rats  at  dose  levels  up  to  and 
including  30  mg/kg/day  (the  highest 
dose  levels  tested).  The  following 
genotoxidty  tests  were  negative:  a  gene 
mutation  assay  (Ames),  a  chromosomal 
aberration  study  in  rodents,  an  in  vitro 
cytogenetics  assay,  and  a  gene  mutation 
study  in  Lymphoma  cells. 

The  acceptable  daily  intake  (ADI). 
based  on  a  NOEL  of  a5  mg/kg  body 
weight/ day  from  a  3-generation 
reproduction  study  and  a  safety  factor 
of  loa  is  0.005  mg/kg  body  weight/day. 
The  theoretical  maximum  residue 
contribution  from  the  proposed 
tolerances  is  0iXX}129  mg/kg  body 
weight/day,  this  is  equivalent  to  about 
2.60  percent  of  the  ADL 

The  metabolism  of  the  chemical  in 
plants  for  this  cottonseed  use  is 
adequately  understood.  An  analytical 
method  (gas  liquid  chromatography  with 
.  an  electron  capture  detector)  is 
available  for  enforcement.  Prior  to  its 
publication  in  the  Pesticide  Analytical 
Manual  Vol.  II,  the  enforcement 


methodology  is  being  made  availaUe  in 
the  interim  to  anyone  who  is  interested 
in  pesticide  enforcement  when 
requested  from: 

By  mail;  Information  Service  Section 
(TS-767C).  Program  Management  and 
Support  Division.  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency,  401 M  St.,  SW.,  Washington, 
DC  20460. 

Office  location  and  telephone  number 
Rm.  246,  CM  #2. 1921  Jefferson  Davis  - 
Highway,  Arlington,  VA  22202.  (703) 
557-3282. 

The  tolerances  established  by 
amending  40  CFR  Part  180  will  be 
adequate  to  cover  residues  in  or  on 
cottonseed  and  the  other  commodities 
included  in  this  rule.  / 

There  an  currently  no  actionSi 
pending  against  the  registration  of  this 
product  lids  pesticide  is  considered 
useful  for  the  purpose  for  which  the 
tolerances  an  sought 

Based  on  the  above  information  and 
data  considered,  the  Agency  concludes 
that  the  tolerances  would  protect  the 
public  health.  Therefore,  the  tolerances 
are  established  as  set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
with  the  Hearing  Clerk,  at  the  address 
given  above.  Such  objections  should 
specify  the  provisions  of  the  regulation 
deemed  objectionable  apd  the  groiuids 
for  the  objections.  If  a  hearing  is 
requested,  die  objections  must  state  the 
issues  for  the  hearing  and  the  grounds 
for  the  objections.  A  hearing  wID  be 
granted  if  the  objections  are  supported 
by  pounds  legally  sufficient  to  justify 
the  relief  sought 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L  98- 
354, 94  Stat  1164, 6  U.S.C.  601-612),  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  at 
establisUng  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24850). 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

(Sec  408(dH2).  68  Stat  S12  (21  U.S.C 
34«a(d)(2)}) 


Dated:  May  16. 1988. 
Douglas  D.  Campt 

Director,  Office  of  Pesticide  Prognuna. 

Therefore,  40  CFR  Part  180  is 
amended  as  follows: 

PART  180-{AMENDED] 

1.  The  authority  citation  continues  to 
read  as  follows: 

Authority:  21  U.S.C.  346a. 

2.  New  S  180.438  is  added,  to  read  as 
follows: 

9180.438    MalphaKs)^ alpha (Z)H+)- 
cyano  <3i)lwnoxyplMnyO  methyl  3^2- 
cMero-3,3>trlfliioro-1-propenyl)-2,2- 
dimethylcyclopropanecarboxylate: 
totorancas  for  residues. 

(a)  Tolerances,  to  expire  August  30, 
1991,  are  established  for  the  combined 
residues  of  the  insecticide  (1  alpha-(S),3. 
alpha  (Z)]-{±)-cyano(3- 
phenoxyphenyl)methyl3-(2-chloro-3,3,3- 
trifluoro-l-propenyl)-2,2-dimethylcyclo- 
propane  in  or  on  the  following  raw 
agricultural  commodities: 


Coininodities: 

Cattle,  fat „. 

Cattle,  meat. 

Cattle,  mbyp...« 

Cottonseed 

Coats,  fat 

Goats,  meat ...... 


Goats,  mbyp 

Hogs,  fat 

Hogs,  meat  „.....„„„.. 
Hogs,  mbyp...>.......„, 

Horses,  fat ......... . 

Horses,  meat ..... 

Horses,  mbyp. ..... 

Milk. ; 


Sheep,  fat. 

Sheep,  meat 

Sheep,  mbyp.... 


ParUper 
million 


0.01 
.01 
.01 
.05 
.01 

xn. 

.01 
.01 
.01 
.01 
.01 
.01 
.01 

sn 

.01 
.01 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
46  CFR  Parte  10  and  15 
/      (CGD  87-0171 

Assistance  Tearing  Ucensea 

AOENCV:  Coast  Guard.  DOT.*^ 
action:  Final  rule. 

SUMMARV:  The  Coast  Guard  is  amending 
the  regulations  for  the  licensing  of 
maritime  personnel  to  include  specific 
licensing  and  manning  requirements  for 
all  vessels,  regardless  of  size,  which 
engage  in  towing  a  disabled  vessel  for 
consideration.  (Ilus  regulation  was 


^ 


developed  in  response  to  a  statutory 
change  requiring  such  Ucenses.  This 
action  is  intended  to  provide  assurance 
to  all  involved  parties  that  persons  who 
provide  assistance  towing  services  have 
met  minimum  established  standards  for 
knowledge  and  experience. 
EFFECITVE  DATE:  September  15, 1988. 
FOII  FURTHEfl  INFORMATION  CONTACT: 
LCDR  Gary  R.  Kaminski,  Merchant 
Vessel  Personnel  Division,  Room  1210, 
U.S.  Coast  Guard  Headquarters,  2100 
Second  Street  SW.,  Washington,  DC 
20593-0001,  (202)  267-0221. 
SUPPLEMENTARY  INFORMATION:  On 
August  20, 1987,  the  Coast  Guard 
published  a  Notice  of  Proposed 
Rulemaking  (52  FR  31429].  The  conunent 
period  ended  on  October  19, 1987.  Seven 
hundred  and  sixteen  written  comments 
were  received  before  this  date. 
Numerous  comments  were  also  received 
after  the  comment  period  closed.  In 
addition,  this  rulemaking  was  discussed 
at  public  meetings  of  the  National 
Towing  Safety  Advisory  Committee  and 
the  National  Boating  Safety  Advisory 
Council  on  October  29, 1967,  and 
November  10  and  11, 1987,  respectively. 
All  late  comments  and  summaries  of  the 
discussions  at  these  public  meetings 
were  read  and  filed  in  the  docket. 
However,  because  they  did  not  present 
any  new  information  or  substantive 
issues  which  had  not  been  previously 
raised,  the  conunent  period  was  not 
reopened  to  provide  an  opportunity  for 
rebuttal  by  other  interested  parties. 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  rule  are  Lieutenant 
Commander  Gary  R.  Kaminski,  Project 
Manager,  and  Commander  Gerald  A. 
Gallion,  Office  of  the  Chief  Counsel. 
Project  Attorney. 

Discussion  of  Comments 

Many  conunenters  felt  that  boaters 
had  a  right  to  free  assistance  from  the 
government  particularly  the  Coast 
Guard  Auxiliary,  because  of  the  various 
taxes  they  pay.  They  objected  to  their 
calls  for  assistance  being  referred  to 
commercial  towers  in  lieu  of  a  Coast 
Guard  or  Coast  Guard  Auxiliary 
response.  Other  conunenters,  primarily 
towers,  objected  to  having  to  compete 
with  the  free  assistance  offered  by  the 
Coast  Guard  Auxiliary. 

These  concerns  are  not  specifically 
applicable  to  assistance  towing  licenses 
but  rather  are  comments  on  the  Coast 
Guard's  towing  and  assistance  policy. 
The  legislation  passed  by  Congress 
amencfing  46  U.S.C.  6904  clearly  requires 
that  licensing  standards  be  estabUshed. 
This  rulemaking  implements  the 


provisions  of  that  statute.  The  Coast 
Guard  is  currently  studying  the 
effectiveness  of  its  policy  and  the  long 
term  effect-it  may  have  on  the  safety  of 
the  boating  public  as  a  related  but 
separate  issue. 

Many  commenters  recommended  that 
vessel  and  equipment  inspections, 
specific  vessel  and  equipment 
requirements,  and  specific  manning  and 
crew  requirements  be  established. 

The  vessel  inspection  laws  in  Title  46, 
U.S.  Code,  and  the  implementing 
regulations  do  not  subject  most  towing 
vessels,  including  those  engaged  in 
assistance  towing,  to  Coast  Guard 
inspection.  All  uninspected  vessels  are, 
however,  subject  to  the  requirements  of 
Chapter  41  of  Title  46,  U.S.  Code  and  the 
regulations  in  46  CFR  Parts  24  through 
26  for  vessel  operations  and  lifesaving 
and  firefighting  equipment. 

Although  the  Coast  Guard  does  not 
have  the  authority  to  specify  an  exact 
manning  scale  for  an  uninspected 
vessel,  46  CFR  Part  15  contains  manning 
requirements  for  licensed  and 
unlicensed  personnel  on  uninspected 
vessels.  The  vessel's  owner  and/or  •^ 
master  must  ensure  that  these 
requirements  are  complied  with. 

Many  commenters  also  recommended 
other  regulatory  controls  including 
bonding  or  Uability  insurance,  and 
vessel  operating  restrictions  based  on 
size  and/or  route.  The  view  was  also 
expressed  that  the  fees  charged  by 
commercial  towers  were  too  high  and" 
that  some  form  of  consumer  protection 
should  be  required,  possibly  by 
regulating  fees  or  requiring  fees  to  be 
posted  or  published. 

Like  the  comments  directed  to  the 
towing  assistance  policy  and  those 
recommending  vessel  inspections,  these 
recommendations  are  not  directly 
related  to  the  specific  licensing 
requirements  which  were  proposed. 
More  importantly,  the  Coast  Guard  has 
no  statutory  authority  to  implement 
these  recommendations.  As  an 
alternative,  the  Coast  Guard  would 
support  and  encourage  self-regulation 
through  voluntary  compliance  %vith  . 
industry-developed  standards.  In  other 
areas  of  the  marine  industry,  standards 
promulgated  by  associations  of  private 
entities  and  adhered  to  by  the  members 
have  served  as  satisfactory  alternatives 
to  new  federal  laws  and  regulations. 
One  such  association,  the  Committee  for 
Private  Offshore  Rescue  and  Towing  (C- 

PORT],  is  organized  as a  self 

regulating  body  *  *  *".  Their  August 
1987  newslett^  reported  that  C-PORT 
was  in  the  process  of  developing  a  draff 
of  ethical  standards  to  be  presented  to 
the  membership.  Continued  efforts  in     ' 
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this  regard  by  C-4>ORT  and  other 
assistance  towers  are  encouraged  by  the 
Coast  Guard.  ' 

Substantial  comment  was  received 
which  also  recommended  a  practical  aa 
well  as  the  proposed  written         j 
examination,  "more  extensive  training 
or  qualifications"  which  were 
unspecified,  and  periodic  recertification 
of  licensed  towers. 

The  Coast  Guard's  licensing  program, 
which  was  jjreviously  administered  by 
the  Bureau  of  Marine  Inspection  and 
Navigation  and  the  U.S.  Steamboat 
Inspection  Service,  dates  firom  the  mid 
liiOO's  and  has  historically  reUed  solely 
on  prerequisite  experience  and  a  written 
examination  for  determining  eligibility 
for  a  license.  This  system  has  proved  to 
be  adequate  for  licenses  for  all  sizes  and 
classes  of  vessels  from  the  smallest 
passenger  charter  to  the  largest 
supertanker.  For  this  reason  no 
provision  for  a  practical  demonstration 
of  skills  was  incorporated  in  the  final 
rule.  The  experience  required  to  qualify 
for  a  Ucense  coupled  with  a 
comprehensive  written  examination  is 
considered  to  be  a  sufficient  measure  of 
an  applicant's  minimum  quahfications. 

All  licenses  must  be  renewed  every  5 
years,  and  the  requirements  for  renewal 
are  specified  in  46  CFR  10.209.  In  order 
to  renew  a  license  an  applicant  must 
have  either  1  year  of  sea  service  or  3, 
years  of  employment  in  a  closely  related 
position  during  the  past  5  years,  or  must 
either  pass  a  comprehensive  renewal 
exercise  or  complete  an  approved 
refresher  training  course.  These 
requirements  for  all  licenses  are 
considered  to  be  sufficient  to  ensure  an 
applicant's  skills  and  knowledge  are 
current  without  instituting  additional 
recertification  criteria  for  assistance 
towing  licenses. 

Various  comments  were  also  received 
regarding  which  licenses  the  assistance 
towing  endorsement  and  examination 
would  be  applicable  to.  As  proposed, 
the  additional  endorsement  would  be 
required  on  all  licenses  except  a  license 
as  operator  of  uninspected  towing 
vessels  and  licenses  as  master  w  mate 
authorizing  service  on  inspected  steam 
or  motor  vessels  of  more  than  1600  gross 
tons.  Under  the  proposal,  holders  of 
licenses  as  operator  of  uninspected 
passenger  vessels  with  the  assistance 
towing  endorsement  would  be 
authorized  to  engage  in  assistance 
towing  only  with  vessels  of  less  thaq  26 
feet  in  length. 

Several  commenters  recommended 
that  the  endorsement  be  required  even 
on  the  "upper  level"  or  "unlimited" 
licenses  for  vessels  over  1600  gross  tons, 
because  the  holders  of  these  licenses 
were  likely  to  have  little  or  no 


experienca  in  small  vessel  towing.  The 
Coast  Guard  agrees  that,  althou^  the 
holders  of  these  licenses  have  broad 
experience  and  knowledge,  some  may 
have  limited  experi«u»  in  small  boat 
hanrfHng.  This  is  not  considered  to  be  a 
detriment  to  safety  however.  These 
individuals  are  seasoned  mariners  who. 
if  entering  the  assistance  towing 
business,  will  exercise  prudence  and 
judgment  commensurate  with  the  level 
of  tibeir  license  by  thoroughly 
familiarizing  themselves  with  that ' 
operation  before  undertaking  it  The 
traditional  authority  of  these  bcenses 
has  always  includ«l  aU  lesser  service 
and  routes,  and  this  authority  has  been 
retained  in  the  final  rule. 

It  was  also  recommended  that 
licenses  as  master  or  mate  of  freight  and 
towing  vessels  and  licenses  as  master  or 
mate  of  vessels  engaged  in  the  mineral 
and  oil  industry  not  be  required  to  be 
endorsed  for  assistance  towing  because 
towing  is  already  authorized  by  these 
licenses  or  is  a  routine  part  of  the 
business  for  which  they  were  issued. 
The  comments  also  noted  that  these 
licenses  have  traditionally  been 
considered  superior  to  licenses  as 
operator  of  uninspected  towing  vessels 
and  have  always  authorized  the  holder 
to  serve  as  an  operator  of  uninspected 
towing  vessels. 

The  Coast  Guard  agrees  with  these 
comments.  The  requirement  for  an 
additional  endorsement  to  authorize  the 
license  holder  to  engage  in  assistance 
towing  services  has  been  changed  to 
apply  only  to  those  Ucenses  as  master, 
mate,  and  operator  of  vessels  of  200 
gross  tons  and  under.  The  experience 
required  to  obtain  a  license  as  master  or 
mate  of  inspected  vessels  of  over  200 
gross  tons  is  equivalent  to  that  required 
for  a  license  as  operator  of  uninspected 
towing  vessels.  Tliis  experience  is 
considered  sufficient  to  develop  the 
basic  seamanship  skill  necessary  to 
engage  in  assisttmce  towing.  Also,  the 
current  scope  of  towing  questions  in  the 
examinations  tor  these  licenses  is 
considered  equivalent  to  the 
examination  for  operator  of  uninspected 
towing  vessels. 

Four  commenters  suggested  that  the 
Coast  Guard  simply  maintain  the  same 
towing  authority  for  all  grades  of 
licenses  that  was  in  place  before  the 
statute  was  amended.  The  authority  to 
engage  in  towing  has  been  maintained 
for  aU  licenses  for  which  the 
qualifications  are  equal  to  or  greater 
than  those  for  operator  of  uninspected 
towing  vessels.  The  additional  towing 
endorsement  and  examination  is 
considered  appropriate  and  necessary 
for  all  other  licenses  with  lesser 
qualifications.  The  statute  clearly 


requires  standards  be  established  for 
persons  operating  assistance  towing 
vessels.  Because  Congress  has  required 
all  persons  who  operate  assistance 
towing  vessels  to  be  licensed  by  the 
Secretary,  the  Coast  Guard  must  ensure 
that  the  Ucense  holder  can  not  only 
operate  his  or  her  own  vessel  safely  but 
also  possesses  sufficient  knowledge  of 
towing  procedures. 

For  the  same  reasons  discussed 
above,  no  provision  has  been  made  to 
"grandfather"  persons  who  are  already 
'  engaged  in  providing  assistance  towing 
services. 

Four  commenters  suggested  that 
operators  of  uninspected  passenger 
vessels  (OUPV]  be  allowed  to  engage  in 
assistance  towing  within  the  full  scope 
of  dieir  Ucense.  that  is,  with  vessels 
under  100  gross  tons  instead  of  under  26 
feet  in  length.  Three  commenters 
recommended  that  these  Ucenses  not  be 
authorized  to  be  used  for  assistance 
towing  and  one  commenter  suggested 
that  no  assistance  towing  be  aUowed  to 
be  performed  with  a  vessel  of  less  than 
26  feet  in  length.  The  prerequisite 
experience  requirements  for  a  Ucense  as 
operator  of  uninspected  passenger 
vessels,  while  less  than  that  for  master 
upon  near  coastal  waters,  is  the  same  as 
is  required  for  master  of  vessels  of  not 
more  than  100  gross  tons  on  inland 
waters.  Also,  the  OUPV  examination 
includes  questions  on  aU  but  a  few  of 
the  same  subjects  as  the  inspected 
vessel  Ucense  examinations,  although  it 
is  somewhat  less  difficult.  Ilierefore.  the 
holder  of  a  license  as  operator  of 
uninspected  passenger  vessels  endorsed 
for  assistance  towing  will  not  be  limited 
to  vessels  of  less  than  26  feet  in  length. 
He  or  she  may  engage  in  assistance 
towing  with  any  vessel  within  the  scope 
of  the  Ucense. 

Three  commenters  suggested  that 
some  towing  experience  be  required  in 
order  to  qualify  for  the  assistance 
towing  endorsement  on  a  Ucense.  They, 
and  the  287  commenters  who 
recommended  a  practical  demonstraticMi 
considered  a  written  examination  alone 
to  be  insufficient.  The  Coast  Guard  does 
not  concur  with  this  recommendation. 
Towing  assistance  under  the  authorify 
of  these  Ucenses  wiU  be  rendered 
primarily  to  disabled  pleasure  craft  by 
vessels  of  similar  size.  It  is  estimated 
that  90  per  cent  of  the  persons  engaging 
in  this  trade  already  hold  or  wiU  hold 
Ucenses  as  master,  mate  or  operator  of 
vessels  of  not  more  than  100  gross  tons. 
The  qualifying  experience  for  these 
Ucenses  is  usuaUy  obtained  on  pleasure 
craft,  passenger  charter  boats,  fishing 
vessels,  and  other  smaU  craft  This 
experience  is  considered  sufficient  to 


develop  the  specific  smaU  vessel 
seamanship  uid  boat  hanHligg 
famiUarify  and  skills  necessary  to 
engage  in  asaistuwe  towing,  particularly 
when  coupled  with  the  written 
examination  covering  towing  subjects. 
AdditionaUy,  the  regulations  in  46  CFR 
15.405  require  every  Ucensed  faidividual 
to  become  famiUar  with  aU  relevant 
characteristics  of  the  vessel  on  which 
engaged  prior  to  assuming  his  or  her 
duties.  FoHhese  reasons,  no  additional 
experience  other  than  that  necessary  to 
obtain  the  original  Ucense  will  be 
required. 
'  Two  commenters  recommended  that 
the  Ucensing  requirements  not  apply  to 
vessels  operated  by  pubtic  entities  such 
as  municipal  harbor  patrols  which 
charge  recipients  a  fee  for  the  towing 
assistance  services  they  render.  Because 
the  statute  makes  no  distinction 
between  pubUc  and  private  vessels  that 
tow  a  disabled  vessel  for  consideration, 
this  recommendation  cannot  be 
accepted. 

Three  commenters  suggested  that  a 
license  be  required  for  aU  persons  who 
operate  any  vessel  which  tows  another 
vessel.  The  appUcable  statute,  46  U.S.C 
8904,  does  not  require  a  Ucense  for 
volunteers  or  "good  Samaritans"  who 
assist  a  disabled  vessel  and  do  not  do  so 
for  consideration.  Nor  does  it  require  a 
license  for  other  persons  who  operate  a 
towing  vessel  of  under  26  feet  in  length 
for  purposes  other  than  assisting  a 
disabled  vessel,  for  example,  towing 
vessels  between  berths  at  a  marina  or 
bpat  yard. 
I  One  commenter  recommended  that 
simple  salvage  be  excluded  from  these 
Ucensing  requirements.  For  the  purposes 
of  these  regulations,  a  disabled  vessel  is 
one  which,  while  being  operated,  has 
been  rendered  incapable  of  proceeding 
under  its  own  power  and  is  in  need  of 
assistance.  A  vessel  which  has  sunk  or 
has  been  abandoned  and  is  ao  longer  in 
distress  is  not  considered  to  be  a 
disabled  vessel.  A  Ucense  is  not 
required  to  salvage  or  raise  a  sunken 
vessel.  If  the  salvaged  vessel  is  towed, 
however,  and  the  towing  vessel  is  26 
feet  in  length  or  over,  the  operator  of  the 
towing  vessel  must  hold  a  license  which 
authorizes  operation  of  an  uninspected 
towing  vesseL 

One  commenter  suggested  that 
licensed  operators  not  be  allowed  to 
operate  for  more  than  12  hours  a  day. 
This  is  already  specified  in  «  U.S.C 
8104  and  46  CFR  15.7ia 

One  commenter  recommended  drug 
testing  for  Ucense  holders.  Uris  is 
outside  the  scope  of  this  rulemaking  and 
is  being  considered  as  the  subject  ^ 
separate  rulemaking. 


One  commenter  noted  that  licensed 
first  class  pilots  were  not  authorized  to 
tow  or  to  have  their  Ucenses  endorsed 
for  assistance  towing.  46  CFR  15.910 
does  not  include  Ucenses  as  first  class 
pilot  with  those  authorized  to  operate 
uninspected  towing  vessels.  A  first  class 
pilot  who  wishes  to  engage  in  assistance 
towing  must  also  hold  an  appropriate 
Ucense  as  master,  mate  or  operatM. 

Four  commenters  requested  that 
pubUc  hearings  be  held.  There  was  no 
indication  that  the  opportunity  to  make 
oral  presentations  at  pubUc  hearings 
would  aid  the  nilemaldng  process  by 
addressing  issues  and  viewpoints  which 
were  not  already  adequately  addressed 
in  the  written  comments. 

Another  commenter  recommended 
specific  Ucense*  suspension  or 
revocation  criteria  be  promulgated  for 
assistance  towing  Ucenses.  Tie 
regulations  in  46  CFR  Part  5  already 
provide  for  the  suspension  or  revocation 
of  Ucenses  for  negligence,  misconduct, 
or  incompetence  on  the  part  of  the 
Ucense  holder. 

One  commenter  requested  that  a 
bibliography  of  references  for  the 
assistance  towing  endorsement 
examination  be  published.  Such  a 
bibUography  wiU  be  made  available 
through  die  Coast  Guard's  Regional 
Examination  Centers. 

One  commenter  recommended  that 
assistance  towers  be  certified  by  the 
cognizant  Coast  Guard  Group 
Commander.  The  Ucensing  and 
certification  of  personnel  faUs  within  the 
purview  of  and  will  be  administered  by 
the  Coast  Guard's  Marine  Licensing 
Program.  Therefore,  the  Ucenses  will  be 
issued  by  the  Regional  Examination 
Centers. 

Six  commenters  fdt  the  proposed 
regulation  would  be  too  costly  or  would 
put  them  out  of  business.  As  noted  in  the 
regulatory  evaluation,  the  direct  out-of- 
pocket  expenses  associated  with 
obtaining  an  original  Ucense  would  be 
the  cost  of  a  physical  exam  and  first  aid 
{md  CPR  training  for  an  appUcant.  Some 
persons  affected  by  this  rule  will  also 
have  to  take  time  o£f  from  work  in  order 
to  take  the  Ucense  examination, 
resulting  in  the  loss  of  wages  or 
business  for  V4  to  1  day.  "nie  total 
expense  would  not  be  so  great  as  to  put 
any  individual  out  of  business. 

It  is  also  recognized  that  should  this 
rule  take  effect  on  short  notice,  many 
affected  persons  would  not  be  able  to 
comply  immediately  and  would  be 
forced  to  cease  operating.  For  this 
reason,  this  rule  wiU  not  become 
effective  imtil  September  15, 1988  in 
order  to  allow  applicants  sufficient  time 
to  conduct  the  necessary  Ucensing 
transactions  with  the  Coast  Guard. 


EvaluatioB 

This  final  rule  is  considered  to  be  non- 
major  under  Executive  Order  12291  and 
significant  under  DOT  regulatory 
poUdes  and  procedures  (44  FR 11034; 
February  28, 1979].  The  economic  impact 
of  this  rule  has  been  found  to  be  so 
minimal  that  further  evaluation  is 
unnecessary.  The  rulemaking  wiU  affect 
the  approximately  400  persons  presenUy 
engaged  in  providing  assistance  towing 
services.  Approximately  10%,  or  40,  of 
these  individuals  hold  an  appropriate 
license  as  master  or  mate  or  a  license  as 
operator  of  uninspected  towing  vessels 
and  would  need  no  additional 
endcHsement  to  continue  operating 
under  these  regulations.  Approximately 
40%,  or  160  persons,  hold  a  small 
passenger  vessel  operator  Ucense  or  a 
limited  master  or  mate  license  and 
would  need  to  obtain  the  assistance 
towing  endorsement  Approximately 
50%,  or  200  persons,  presentiy  do  not 
hold  any  Ucense  and  are  operating 
vessels  of  less  than  26  feet  in  length, 
lliese  persons  would  be  required  to 
obtain  at  least  a  license  as  operator  t>f 
uninspected  passenger  vessels,  with  the 
assistance  towing  endorsement 

There  are  no  direct  costs  such  as 
appUcation.  examination,  or  filing  fees 
for  a  person  to  take  the  examination. 
Hie  examination  for  an  original 
operator's  Ucense  with  the  assistance  ' 
towing  endorsement  requires  1  full  day 
(5  to  7  hours)  to  complete.  The 
assistance  towing  addendum  for  an 
endorsement  on  an  existing  Ucense 
would  require  approximately  ^  day  (2-3 
hours)  of  an  appUcant's  time.  Of  the 
estimated  400  persons  presentiy 
*  providing  assistance  towing  services, 
approximately  220  are  fuU  time  and  180 
are  part  time  operators.  It  is  assumed 
that  the  part  time  operators  wiU  be  able 
to  arrange  their  examination 
appointments  so  as  not  to  lose  a  day  of 
woric  Of  the  fuU  time  operators,  40%  or 
88  will  lose  Vi  day  of  woric  and  50%  or 
110  will  lose  a  full  day  of  work  while 
taking  the  license  examination.  If  an 
average  salary  of  S25.000/year  or  $100/ 
day  is  assumed,,  these  220  persons  wiU 
lose  $15,400  in  wages  (88  X  $50  -<-  110 
X  $100  =:  $15,400).  Additional  expenses 
an  applicant  for  an  original  license 
would  incur  include  the  cost  of  a 
physical  exam  (approximately  $75),  and 
a  First  Aid  and  CFR  class 
(approximately  $50).  Approximately  200 
persons  would  be  required  to  obtain  an 
original  license,  so  the  total  cost  for 
these  items  would  be  200  persons  X 
$125  or  $25,000.  Thus,  the  total  economic 
impact  on  the  persons  affected  by  this 
rule  wiU  be  $40,400. 
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There  are  no  casualty  statistics  or; 
other  data  available  to  specifically  ' 
support  or  refute  the  need  for  this 
action.  It  was  developed  in  response  to 
a  statutory  change  requiring  assistance 
toyiBivt^SoeDBea.  The  primafy  effect  of 
this  mal  rule  will  be  to  prevent 
unqualified  persons  from  engaging  in  the 
growing  field  of  commercial  assistance 
towing.  It  is  not  a  reaction  to  current 
unsafe  conditions. 

An  additional  benefit  of  this 
rulemaking  is  the  intangible  assurances 
provided  by  the  establishment  of 
minimom  qualifications  for  persons  { 
engaging  in  assistance  towing.  Persons 
licensed  to  provide  assistance  towing 
could  display  evidence  of  their 
credentials  to  potential  clients,  and 
would  assure  the  boating  public  that 
they  are  receiving  assistance  from 
persons  with  demonstrated  knowledge 
and  capabilities. 

This  final  rule  applies  to  licenses  |or 
individuals  only.  The  Coast  Guard 
certifies  that  this  rule  will  not  have  ■ 
significant  economic  impact  on  a      | 
substantial  number  of  small  entities. 

This  final  rule  contains  no  new 
information  collection  requirements.  The 
information  collection  requirements  for 
the  issuance  of  marine  licenses  have 
been  submitted  to  the  Office  of        1 
Management  and  Budget  (0MB)  fori 
review  under  the  Paperwork  Reduction 
Act  (44  U.S.C.  3501  et  seq.)  and  have 
been  approved  by  OMB.  The  0MB 
approval  numbers  are  listed  in  46  CFR 
10.01-6. 

List  of  Subjecto 

46  CFR  Part  10 

Seamen,  Marine  safety,  Navigaticm 
(water).  Passenger  vessels. 

46  CFR  Part  15 

Seamen,  Vessels. 

In  consideration  of  the  foregoing,  Part 
10  and  Part  15  of  Title  46  of  the  Code  of 
Federal  Regulations  are  amended  as 
follows:  - 

PART  Ifr-UCENSINQ  OF  MARITIME 
PERSOMNEL 


1.  The  authority  citation  for  Part  10 
continues  to  read  as  follows: 

Anikarity:  46  U.S.C  2103. 7101: 43  U.S.C 
1333(d);  49  CFR  1.46(b)  and  (z).  I 

2.  The  table  of  contents  for  Part  10  is 
amended  by  adding  a  new  entry  to  read 
as  follows: 


10.482    Assistance  towring. 


3.  Section  10.103  is  revised  by  adding 
the  definition  of  "Assistance  Towing", 
to  read  as  follows: 

§10.103    DsflnWoiMOftonMussdinihis 
pwt 

"Assistance  towing"  means  towing  a 
disabled  vessel  for  consideration. 

***** 

4.  A  new  {  10.482  is  added,  to  read  as 
follows: 

|10.4«2    Asstetanc*  towmg. 

(a)  This  section  contains  the 
requirements  to  qualify  for  an 
endorsement  authorizing  an  individual 
to  engage  in  assistance  towing.  The 
endorsement  is  applicable  to  all  licenses 
except  operator  of  uninspected  towing 
vessels  and  master  or  mate  licenses 
authorizing  service  Oii  inspected  vessels 
over  200  gross  tons.  Holders  of  these 
licenses  are  authorized  to  engage  in 
assistance  towing  without  endorsement 
on  any  vessel  within  the  scope  of  the 
license. 

(b)  An  applicant  for  an  assistance 
towing  endorsement  shall  pass  a  written 
examination  demonstrating  his  or  her 
knowledge  of  assistance  towing  safety, 
equipment,  and  procedures.  » 

(c)  An  assistance  towing  endorsement 
on  a  license  as  master,  mate,  or  operator 
authorizes  the  holder  to  engage  in 
assistance  towing  on  any  vessel  within 
the  scope  of  the  license. 

(d)  The  ]}eriod  of  validity  of  the 
endorsement  is  the  same  as  the  license 
on  which  it  is  endorsed,  and  it  may  be 
renewed  with  the  license. 

PART  IS— MANNING  REQUIREMENTS 

1.  The  authority  citation  for  Part  15 
continues  to  read  as  follows;  ' 

Authority:  46  U.S.C.  2103,  3703,  BIOS,  8901, 
8902,  8903,  8804,  9102:  50  U.S.C.  198;  49  CFR 
1.46(b) 

2.  The  table  of  contents  for  Part  15  is 
amended  by  adding  a  new  entry  to  read 
as  follows: 


19.410    Licensed  individuals  for  assistance 
towing  vessels. 

3.  Section  15.301  is  amended  by 
adding  the  definition  of  "Assistance 
Towing"  to  paragraph  (a),  revising  the 
second  sentence  of  paragraph  (b),  and 
by  adding  a  paragraph  (b)(8)  to  read  as 
follows: 

tlS.301    DeflnMonoftsnnsusedlntMs 
subpart 

(a)  •  •  •  ! 

"Assistance  Towing"  means  towing  a 
disabled  vessel  for  consideration. 


(b)  *  *  *  When  used  in  this  part,  the 
following  terms  mean  an  individual 
holding  a  valid  license  and/or 
endorsement  to  serve  in  that  capacity 
issued  under  Part  10  of  this  chapter. 

(8)  Individual  authorized  to  engage  in 
assistance  towing. 

4.  A  new  §  15.410  is  added,  to  read  as 
follows: 

1 15.410   Licensed  bMHvlduals  for 


•     •    I 
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Every  assistance  towing  vessel  must 
be  under  the  direction  and  control  of  a 
licensed  individual  authorized  to  engage 
in  assistance  towing  under  the 
provisions  of  46  CFR  10.482. 

Dated:  May  17, 1968. 
P.A.Yaat. 

Admiral,  US.  Coast  Guard  Commandant 
[FR  Doc.  88-11570  Filed  5-23-88;  8:45  am] 
BNJJNa  COOK  4S10-14-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  0  and  22 

[Qeneral  Docket  Na  85-388;  [Rlf  51871; 
FCC  88-156] 

Amendment;  PutHIc  Mobile  Service; 
AppHoMlons  To  Serve  Rural  Service 
Ar«as 

AOCNCV:  Federal  Communications 
Commission  (FCC). 

ACnow;  Final  rule. 

summary:  In  this  Further  Order  on 
Reconsideration,  [Further  Order),  the 
FCC  considered  for  a  third  time  the 
boundaries  for  Rural  Service  Areas 
(RSAs).  In  the  original  order,  the  FCC 
adopted  a  set  of  RSA  boundaries  based 
on  a  plan  submitted  by  United 
Telespectrum.  When  die  Commission 
considered  these  issues  for  a  second 
time  it  modified  those  boimdaries  in 
areas  where  all  parties  agreed  to  the 
change  but  it  did  not  modify  those 
boundaries  that  were  the  subject  of 
disputes.  The  changes  that  the  FCC  has 
made  in  this  Further  Order  are 
prompted  by  disputes  regarding 
boundaries  that  were  unresolved  at  the 
time  of  the  last  FCC  action  and  requests 
seeking  clarification  of  procedures  and 
requirements  for  RSA  applications.  The 
intended  effect  of  this  Further  Order  is 
to  align  as  closely  as  possible  the 
modified  RSA  boundaries  with  the 
economic  boundaries  of  the  areas 
involved.  The  FCC  also  clarified  several 


Aspects  regarding  procedures  and  rule 
riequirements  for  RSA  applications. 
RFFECnVE  DATC  June.  23. 1988. 
ADORSSS:  Federal  Communications 
Commission,  1919  M  Street,  NW.. 
Washington,  DC  20554.  * 
FOR  FURTMCR  INFORMATION  CONTACT 

Anne  Moebes,  Andy  Nachby,  Mobile 
Services  Division,  Common  Carrier 
Bureau;  tele:  202-632-6450. 

This  is  a  summary  of  the  commission's 
further  order  on  reconsideration 
adopted  April  21, 1988,  and  released 
May  18, 1988. 

I  The  fiill  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (Room  230), 
1919  M  Street.  NW..  Washington,  DC 
The  complete  text  of  this  decision  may 
also  be  purchased  fiom  the 
Conunission's  copy  contractor. 
International  Transcription  Service. 
(202)  857-3800,  2100  M  Street.  NW..  Suite 
14a  Washington.  DC  20037. 

Summoiy  of  Further  Order  on 
Reconsideration 

1  1.  In  the  First  Report  and  Order, 
Amendment  of  the  Commission's  Ruling 
For  Rural  Cellular  Service,  CC  Docket 
No.  85-388.  51  FR  26895  (1986)  [First 
Report  and  Order],  the  FCC  adopted 
defined  boundaries  for  Rural  Service 
Areas  (RSAs)  to  elimiaete  confusion 
among  applicants  and  to  avoid  the 
administrative  difficulties  that  would 
occur  in  processing  applications  for 
undefined  geographic  areas.  In  the 
Order  (m  Reconsideration.  Amendment 
of  the  Commission's  Rules  for  Rural 
Cellular  Radio  Service,  CC  Docket  85- 
388.  52  FR  22461  (1967)  [Order  on 
Reconsideration),  (Erratum.  52  FR  29186 
(1987),  the  FCC  rejected  requesto 
seeking  definitions  of  RSAs  based  upon 
criteria  other  than  county  boimdaries, 
and  modified  the  First  Report  and  Order 
by  splitting  RSAs  that  contained  non- 
contiguous counties  into  distinct  RSAs 
and  creating  423  RSAs.  In  this  Further 
Order,  the  FCC  addressed  the  following 
issues  raised  by  petitions  for 
reconsideration  of  the  Order  on 
Reconsideration: 

(I)  Fill-in  Policy 

Under  the  MSA  "fill-in  policy"  MSA 
1  censees  or  ponittees  may  amend  their 
application  to  serve  areas  outside  their 
Cellular  Geographic  Service  Area 
(CGSA).  but  with  the  Metropolitan 
Statistical  Area,  for  a  period  up  to  five 
yeara  fitnn  the  date  of  the  initial 
construction  permit  in  the  market, 
without  being  subject  to  competing 
applications.  In  the  Further  Order  the 
FCC  has  determined  that  there  is  not  an 


adeqiuite  record  before  it  to  consider  the 
proposal  of  many  petitioners  to  apply  to 
RSA  grantees  the  MSA  fill-in  policy  that 
it  adopted  in  the  Second  Report  and 
Order.  CC  Docket  85-388, 52  FR  16647 
(1987),  pending  recon.  Therefore,  ttie 
FCC  is  inviting  comments  on  this  issue 
in  a  Notice  of  Proposed  Rulemaking.  CC 
Docket  No.  85-^88,  adopted 
concurrently,  April  21, 1988  (Notice)  to 
be  published  i9  the  Federal  Register  at  a 
later  date. 

(2)  CGSA  Requirements 

In  the  Order  on  Reconsideration,  at 
para  15,  the  FCC  removed  the  former 
RSA  coverage  percentage  requirements 
for  CGSA.  In  the  Further  Order  the  FCC 
has- decided  not  to  modify  the  existing 
rules.  Rather  than  adopt  a  proposal  to 
require  applicants  to^e  only  skeletal 
applications,  the  FCC  has  adopted 
requirements  for  applicants  to  file  a 
complete  application  with  all  the 
necessary  iiiiormation  required  by  its 
rules,  including  their  proposed  CGSAs. 

(3)  Multiple  Licensees  For  Each  RSA 

In  response  to  proposals 
recommending  that  there  should  be 
multiple  licenses  for  each  RSA,  the  FCC 
is  not  deciding  now  whether  it  will  grant 
more  than  one  application  per  firequency 
block  in  each  RSA  or  what  is  "fill-in" 
policy  should  be.  In  the  Notice  adopted 
concurrently  with  the  Further  Order,  the 
FCC  is  requesting  comment  on  its 
tentative  conclusions  to  grant  only  one 
authorization  per  fi«quency  block  and  to 
adopt  a  five  year  "fill-in"  policy.  The 
FCC  intends  to  accept  applications 
before  reaching  a  conclusion  in  this 
companion  rulemaking  proceeding.  The 
FCC  states  that  applictmts  should  file 
for  the  areas  witMn  the  RSA  they  intend 
to  serve,  and  should  not  make  any 
assumptions  as  to  what  fill-in  and 
mutual  exclusivity  rules  the  FCC  will 
adopt  after  receipt  of  comments.  For  any 
lotteries  held  prior  to  the  conclusion  of 
the  rulemaking  proceeding,  the  FCC  will 
initially  grant  only  one  authorization  per 
frequency  block,  tmless  there  has  been  a 
full  mariiet  settlement  In  this  regard,  the 
FCC  will  waive  1 22.31(a)  of  its  rules 
and  any  odier  rules  or  policies  defining 
mutual  exclusivify  in  terms  of  CGSAs. 
Losing  applications  will  not  be 
dismissed  until  after  the  FCC  concludes 
the  rulemaking  proceeding. 

(4)  Contour  Extensions 

To  avoid  confusion  concerning 
extensions  of  the  39  dBu  contour  or 
CGSA,  S  22.903(a)  has  been  revised  to 
establish  that  ntf  extensions  of  any 
nature  will  be  permitted  at  the 
application  stage.  The  FCC  determined 


that  RSA  applications  that  have 
extensions  will  be  returned  as  defective. 

(5)  Boundaries 

In  response  to  requests  for  boundary 
changes  of  certain  RSAs,  the  FCC 
modified  those  boundaries  when 
sufficient  demonstrations  were  made 
consistent  with  the  public  interest  The 
changes  are  Usted  in  Appendix  B. 
"Modification  of  RSA  Boundaries",  to 
the  Further  Order.  The  FCC  also 
determined  not  to  add  RSAs  to  existing 
MSAs  or  NECMAs. 

(6)  Other  Issues 

In  response  to  requests  for 
clarification  on  procedural  aspects  for 
RSA  cellular  applications  and  on 
specific  aspects  of  the  rules,  the  FCC 
noted  the  following: 

a.  When  more  than  one  CGSA  is 
proposed,  the  applicant  must  provide  a 
minimum  of  75%  coverage  for  each 
CGSA.  Service  must  commence  in  each 
CGSA  within  18  months  of  construction 
permit  grant  with  the  entire  proposed 
system  constructed  within  three  years. 
See  {22.903. 

b.  Under  S  22.903(a)  and  (b)  of  the 
Rides,  the  FCC  permits  MSA  licensees 
to  have  de  minimis  CGSA  extensions 
into  areas  that  are  now  defined  as 
RSAs.  RSA  hcensees  must  provide 
interference  free  protection  to  these  > 
MSA  licensees,  unless  the  MSA  license 
was  conditioned  to  require  some  other 
resolution.  At  the  application  stage,  the 
FCC  will  not  require  applicants  to 
demonstrate  that  their  facility  will  not 
interfere  with  MSA  licensees  that  have 
such  authorized  de  minimis  extensions. 
However,  once  the  applicant  is  the 
tentative  selectee,  it  must  demonstrate 
that  it  will  provide  interference  free 
protection  to  these  MSA  licensees.  Of 
course,  MSA  licensees  must  provide 
interference  free  protection  to  the  RSA  r- 
licensee's  CGSA.  \ 

c.  Applicants  are  requited  to  serve    N 
75%  of  the  CGSA.  This  coverage 
requirement  is  based  upon  total 
geographic  area,  including  water  areas, 
such  as  lakes  and  rivers.  Order  on  t 
Reconsideration  at  n.17.  However,  this 
was  not  meant  to  include  large  bodies  of 
water,  such  as  oceanS^and  the  Great 
Lakes,  in  making  this  calculation.  This 
clarificatiou  modifies  the  language  in  the 
Order  on  Reconsideration,  at  n.17. 

d.  Each  licensee  in  an  RSA  will 
operate  under  its  own  call  sign.  If  the 
operator  has  adjacent  CGS^  in 
neighboring  RSAs  or  MSAs,  there  will 
be  no  consolidation  of  call  signs.  If  the 
operator  has  multiple  CGSAs  within  an 
RSA,  it  will  have  one  call  sign. 
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e.  The  FCC  assesses  filing  fees  per 
application.  Therefore,  if  one  application 
has  multiple  CGSAs,  the  FCC  will 
require  only  one  filing  fee. 

Ordering  Clauses  | 

2.  Authority  for  this  rulemaking  is 
contained  in  sections  1,  4(i)  and  301, 303 
and  309  of  the  Conununications  Act  of 
1934,  as  amended. 

3.  Accordingly  //  is  ordered,  that  the 
Petitions  for  Reconsideration  and  the 
Petitions  for  Clarification  filed  in  this 
proceeding  are  granted  to  the  extent  set 
forth  herein,  and  are  otherwise  denied. 

4.  //  is  further  ordered,  that  Part  0  and 
Part  22  of  the  Rules  are  amended  as 
specified  in  Rules  Section  appended  to 
this  Order.  These  amendments  and 
other  policies  adopted  in  this  Order  will 
become  effective  June  23, 198& 


list  of  Subjects 

47  CFR  Part  0 

Organization  and  functions: 

47  CFR  Part  22 

Conunimications  common  carriers. 
Radio,  Rural  areas. 

Federal  Communications  Commission. 

H.  WaDcar  FMStar, 

Acting  Secretary. 

Rules  Section 

FinaJ  Rules 

Part  0  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  0-COMMISSION 
ORGANIZATION 

.    1.  The  authority  citation  for  Part  0 
continues  to  read  as  follows: 

Authority:  Sees.  4.  303.  48  Stat.  1066. 1082 
'as  amended  (47  U.S.C.  154.  303). 

2.  Section  0.401  is  amended  by 
revising  paragraphs  (b)(2)(i]  and 
(b)(2)(ii)  and  adding  paragraphs 
(b)(2)(iii)  and  (b)(2)(iv)  to  read  as 
follows: 

S  0.401    Location  of  Commission  Offlcas. 

*  •  *  •  • 

(b)  *  •  • 

(2)  •  *  • 

(i)  Applications  (other  than  those  for 
initial  rounds  of  rural  cellular)  and 
filings  submitted  by  mail  shall  be 
addressed  to:  Federal  Communications 
Commission.  1919  M  Street,  NW..     I 
Washington.  DC  20554-1600.  ' 

(ii)  Hand-carried  applications  (other 
than  those  for  initial  rounds  of  rural 
cellular)  and  filings  shall  be  delivered  to 
the  Federal  Communications 
Commission.  1919  M  Street,  NW..  Room 
L-ia  Washington.  DC  20554-1600. 


(iii)  Applications  for  initial  rounds  of 
rural  cellular  filed  by  mail  shall  be 
addressed  to:  Federal  Communications 
Conunission.  Cellular  Telephone-Market 
No.  (Enter  RSA  Market  Number),  P.O. 
Box  371995K1  Pittsburgh,  PA  15250-7995. 

(iv)  Hand-carried  applications  for   - 
initial  rounds  of  rural  cellular  shall  be 
delivered  to  the  Federal 
Communications  Commission.  Cellular 
Telephone  Filing.  Strip  Commerce 
Center.  28th  and  Liberty  Avenue, 
Pittsburgh,  PA  15222  between  the  hours 
of  8:30  a.m.  and  5:00  p.m.  local  time. 
•        *        •        *        * 

Part  22  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  22— PUBUC  MOBILE  SERVICE 

1.  The  authority  citation  continues  to 
read: 

,      Authority:  Sees.  4. 303. 48  SUt.  1066, 1082. 
as  amended  (47  U.S.C.  154.  303). 

2.  Section  22.2  is  amended  by  adding 
the  following  definition: 


922.2    Doflnlttons. 

•  •        •        •        • 

Archival  quality.  The  silver  halide 
master  microfiche  or  a  copy  made  on 
silver  halide  film  (such  as  Kodak  Direct 
Film). 

•  •        •        *        • 

3.  Section  22.903  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

§  22.903    Celluiar  System  Sorvico  Areas, 
(a)  The  Cellular  Geographic  Service 
Area  (CGSA)  of  the  cellular  system  shall 
be  defined  by  the  applicant  as  the  area 
intended  to  be  served.  No  CGSA.  which 
includes  areas  within  a  Metropolitan 
Statistical  Area  (MSA),  or  in  New 
England,  a  New  England  County 
Metropolitan  Area  (NECMA),  as 
modified  in  paragraph  (e)  of  this  section, 
below,  may  extend  beyond  the 
boundaries  of  the  MSA  or  NECMA, 
except  where  any  such  extensions  are 
de  minimus  and  do  not  include  areas 
within  another  central  MSA  or  NECMA. 
For  MSAs  and  NECMAs  below  the  top 
90,  the  boundaries  of  the  CGSA  must 
include  at  least  75%  of  either  the  land 
area  or  population  of  the  MSA  or 
NECMA.  The  CGSA(s)  must  be  drawn 
on  one  or  more  U.S.  Geological  survey 
map(s)  with  a  scale  of  1:250,000.  Within 
the  CGSA,  the  applicant  must  depict 
each  base  station  site  and  its  respective 
39  dBu  contour  as  determined  by  the 
methods  described  in  paragraph  (c)  of 
this  section.  An  applicant  must  state 
that  the  combined  39  dBu  contours  of  all 
base  stations  will  cover  at  least  75%  of 
the  total  CGSA.  .    ^ 


(1)  Rural  Service  Areas.  At  the  time  of 
initial  application  filing,  no  CGSA  or  39 
dBu  contour  may  extend  beyond  the 
boundaries  of  the  Rural  Service  Area 
(RSA).  Any  such  initial  appUcation  that 
has  a  CGSA  or  a  39  dBu  contour  that 
exceeds  the  boundary  of  the  RSA  will 
be  returned  as  defective.  An  applicant 
may  propose  multiple  CGSAs  within  the 
RSA.  The  75%  coverage  of  either  the 
land  area  or  population  of  the  MSA  or 
NECMA  does  not  apply  to  RSAs.  The 
CGSA  must  be  drawn  on  one  or  more 
U.S.  Geological  survey  map(s)  with  a 
scale  of  1:250,000.  For  RSAs  the  CGSA 
map  need  only  depict  the  area(s) 
encompassed  by  any  CGSA(s)  within 
the  RSA  (and  that  portion  of  the  RSA 
visible  on  the  map)  and  must  clearly 
depict  on  the  face  of  the  map  the 
longitude,  latitude  and  scale  pursuant  to 
S  22.2.  Within  the  CGSA.  the  applicant 
must  depict  each  base  station  site  and 
its  respective  39  dBu  contour  as 
determined  by  the  methods  described  in 
paragraph  (c)  below.  An  applicant  must 
state  that  the  combined  39  dBu  contours 
of  all  base  stations  will  cover  at  least 
75%  of  the  total  CGSA. 

4.  Section  22.913  is  amended  by 
revising  the  section  heading;  removing 
paragraph  (a)(1).  and  redesignating 
paragraphs  (a)(2)  through  (a)(10)  as 
(a)(1)  through  (a)(9){  amending  newly 
redesignated  paragraph  (a)(9)  by 
removing  the  last  sentence;  amending 
paragraph  (b)  introductory  text  by 
removing  the  words  "and  for  Rural 
Service  Areas";  revising  paragraph 
(b)(2);  and  amending  paragraph  (c)  by 
removing  the  sixth  sentence.  The 
revisions  read  as  follows: 


S22.913    ContantandfonnofMSA 


(b)  *  *  * 

(2)  The  applicant's  name  and  the 
market,  market  number  and  freq^uency 
block  applied  for  must  appear  on  the 
cover  of  the  application. 
***** 

5.  A  new  {  22.923  is  added  to  read  as 
follows: 

{22.923    Contsnt  and  term  Of  Rural 
3sf¥ico  Area  ippNcattons, 

(a)  Applications  for  new  stations  or 
for  modified  facilities  increasing  the 
Cellular  Geographic  Service  Area  of 
existing  stations  shall  be  filed  on  FCC 
Form  401.  The  following  exhibits  shall 
be  attached  to  any  such  application: 

(1)  An  exhibit  including  a  map  or 
maps  of  the  cellular  system's  existing 
Cellular  Geographic  Service  Area,  if 
any,  and  the  Cellular  Geographic 


Service  Area  proposed  in  the 
application,  lliis  exhibit  shall  contain 
all  the  mformation  specified  in  S  22.903 
(a).  In  addition,  this  shall  include  an  8V^ 
by  11  inch  reduced  copy  of  the  1:250,000 
scale  map  required  by  S  22  J03(a).  The 
full-size  map  need  not  be  included  in  the 
fnicrofiche  copies  of  the  application,  but 
tnust  be  present  in  the  original 
application  from  which  the  microfiche  is 
made.  For  microfiching 'purposes,  the 
^uced  map  is  sufficient 
'   (2)  An  exhibit  containing  the 
Engineering  data  and  calc^ations  used 
to  derive  the  service  contours  shown. 
See  S  22.903(c). 

I    (3)  An  exhibit  stating  how  the 
proposal  complies  with  the 
Conunission's  cellular  design  concepts, 
fmd  indicating  the  applicant's  projected 
hiethod  for  coordinated  expansion  of  the 
system  in  response  to  changing  service 
demands. 

I  (4)  An  exhibit  indicating  the  basis 
which  the  applicant  will  use  to 
determine  whether  sufficient  congestion 
exists  to  warrant  cell-splitting. 
I   (5)  An  exhibit  indicating  the  frequency 
plan  to  be  used  if  the  application  is 
panted. 

i(6)  An  exhibit  indicating  the 
pplicant's  service  proposals  for  local 
ubscribers  and  roamers,  including  its 
method  of  handling  complaints.  If  no 
change  is  made  in  service  proposals 

)reviously  authorized,  this  exhibit  may 
l)e  omitted. 
(7)  For  new  stations  only,  an  exhibit 

ncluding  full  particulars  regarding  the 
cost  of  construction  of  the  proposed 
facilities  and  demonstrating  how  the 
applicant  intends  to  finance 
instruction.  See  S  22.917. 
I  (8)  Where  the  applicant  is  a  wireline 
Qarrier.  an  exhibit  indicating  exa^ctly 
how  its  proposed  system  would 
interconnect  with  the  landline  network. 
'This  information  must  be  of  sufficient 
Specificity  to  enable  a  potential 
competitor  to  design  its  system  to 
connect  with  the  landline  system  in 
exactly  the  same  manner  if  the 
itompetitor  so  chooses. 
\  t9)  An  exhibit  setting  forth  the 
information  required  by  §  22.13(a)(1). 
Individual  applicants  holding  less  than 
5%  interest  in  a  publicly  held  company 
must  disclose  the  fact  that  the 
corporation  and  the  applicant  both  have 
filed  applications  in  the  same  RSA.  its 
disclosure  must  include  its  percentage 
interest  held  in  the  company. 

(10)  An  exhibit  indicating  the  state 
and  counties  included  in  the  applicant's 
CGSA. 

(b)  Applications  for  construction 
^rmits  for  initial  cellular  systems  for 


Rural  Service  Areas  shall  be  filed  as  set 
forth  below: 

(1)  Two  microfiche  copies  of  each 
application  must  be  submitted  and 
enclosed  in  microfiche  jackets  and  be 
placed  in  a  sealed  5  inch  x  7V^  inch 
microfiche  envelope.  One  microfiche 
jacket  shall  be  labeled  "Original"  and 
the  other  jacket  labeled  "Copy".  The 
microfiche  must  be  reproduced  only  in 
negative  form  and  in  black  and  white 
(blue/black  film  which  appears  black  to 
the  i\giked  eye  is  acceptable).  The 
original  microfiche  must  be  of  archival 
quality  as  defined  in  §  22.2  of  these 
Rules.  y^)plicant8  are  required  to  submit 
a  Transmittal  Sheet  For  Cellular 
Applications,  copies  of  which  may  be 
obtained  by  contacting  the  Consumer 
Assistance  Office,  Federal 
Communications  Commis8ion.,1919  M 
Street,  NW.,  Washington,  DC  20554. 

(2)  Within  seven  (7)  days  of  the 
release  date  of  the  public  notice 
announcing  the  lottery  results,  the 
applicant  selected  first  in  the  lottery 
shall  submit  the  original  and  two  hard 
copies  of  the  application  which  must  be 
enclosed  in  stiff  covers  and  fastened 
securely  along  the  left  edge  without 
exposed  sharp  edges  (e.g.,  looseleaf 
binders,  plastic  binding  strips,  covered 
metal  clasps). 

(3)  For  initial  RSA  applications,  FAA 
notification  should  not  be  made  at  the 
time  of  filing.  Upon  release  of  the  public 
notice  designating  the  tentative  selectee, 
the  applicant  so  designated  must  file 
Notice  of  Proposed  Construction  or 
Alteration  (FAA  Form  7460-1)  with  the 
FAA  for  any  antenna  or  tower  sites 
requiring  FAA  notification.  Block  3A  of 
FAA  Form  7460-1  must  contain  the  RSA 
number  after  the  phone  number  so  that 
the  completed  form  can  be  associated 
with  the  proper  application. 

(4)  FCC  Form  401,  Schedule  B,  Page  3. 
must  contain  the  RSA  number  after  the 
applicant's  name  so  that  the  form  may 
be  reassociated  with  the  application 
after  proper  clearances  have  been 
obtained. 

(5)  The  applicant's  name  and  the 
market,  market  number  and  frequency 
block  applied  for  must  appear  at  top 
right  hand  comer  of  each  microfiche 
application.  In  addition  the  applicant's 
name  and  the  market,  market  number 
and  frequency  block  must  also  appear 
on  a  5  inch  x  7V^  inch  microfiche 
envelope,  which  shall  contain  the 
microfiche  applications.  This 
information  must  be  clearly  labeled  in 
print  or  mechanically  reproduced.  In 
addition,  information  on  the  transmittal 
sheet  and  on  the  microfiche  envelope 
must  be  identical. 


(6)  The  completed  transmittal  sheet, 
the  filing  fee,  and  the  microfiche 
envelope  shall  be  placed  in  a  9  inch  x  12 
inch  sealed  enveloped.  The  applicants 
name  and  RSA  market  number  must 
prominently  be  displayed  in  the  center 
of  the  envelope  for  all  applications  sent 
by  mail  and  placed  in  the  lower  left 
hand  comer  for  applications  delivered 
to  the  Strip  Commerce  Center  Facility. 

(7)  All  applicants  must  certify  to  the 
following  on  the  Transmittal  Sheet 

Cartificatioii 

I  hereby  certify,  under  penalties  of  perjury, 
this  appUcation  for  an  intital  eellular 
authorization  is  complete  in  every  respect 
and  contains  all  of  the  information  required 
by  FCC  Form  401  and  the  Commission's 
cellular  application  rules.  I  acknowledge  that 
if,  upon  Commission  inspection,  this 
certiHcation  is  sho%im  to  be  incorrect  this 
application  shall  be  dismissed  without  further 
consideration. 

I  also  certify  the  applicant  is  the  real  party 
in  interest  in  this  application  and  there  are  no 
agreements  or  understandings,  other  than 
those  specified  in  this  application,  which 
provide  that  someone  other  than  the 
applicant  shall  have  an  indirect  or  direct 
ownerhip  interest.  It  is  also  certified  that  the 
application  intends  to  construct  and  operate 
the  station  as  proposed  and  that  there  are  no 
agreements  or  understandings  that  are 
inconsistent  with  that  intent. 

I  declare,  under  penalties  of  perjury,  that  I 
am  the  authorized  representative  of  the 
above-named  applicant  in  the  above  entitled 
matter,  that  I  have  read  the  foregoing 
certification;  and  the  matter  and  things 
therein  stated  are  true  and  correct. 

Executed  on 

—(date) 

— Signature 


Type /Print  Name — ^ 

TVpe/Print  Title  

All  persons  signing  the  Certification 
must  do  so  using  ink.  No  mechanical 
reproduction  of  signatures  may  be  used. 

(c)  Applications  proposing 
modifications  to  existing  stations  which 
do  not  involve  new  facilities,  an 
increase  in  height  or  power  of  existing 
facilities,  or  an  increase  of  any  CGSA 
boimdary,  may  be  filed  on  FCC  Form 
489. 

(1)  Applications  to  extend  the  39  dBu 
contours  beyond  the  borders  of  the  RSA 
once  the  original  RSA  application  is 
granted  must  be  accompanied  by  a 
detailed  engineering  justification 
demonstrating  the  necessity  for  such 
extensions. 

[FR  Doc.  88-11366  Filed  5-23-88:  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  o(  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  iMSRICULTURE 

Federal  Crop  Insurance  Corporation 

7CFRPart400 

[Amdt  No.  1;  Doc.  No.  5569S] 

General  Administrative  Regulations; 
Standards  for  Approval;  Standard 
Reinsurance  Agreement 

agency:  Federal  Crop  Insurance 
Corporation,  USDA. 
AcnON:  Imposed  rule. 

summary:  The  Federal  Crop  Insurance 
CorpoFation  (FCIC)  proposes  to  amend 
the  General  Administrative  Regulations; 
Standards  for  Approval;  Standard 
Reinsurance  Agreement  (7  CFR  Part  400, 
Subpart  L).  effective  for  the  1988  and 
succeeding  crop  years,  by  providing  a 
time  frame  in  which  to  file  a  request  for 
a  reconsideration  of  any  dispute  arising 
under  this  subpart  and  the  Standard 
Reinsurance  Agreement  entered  into  by 
the  Reinsured  Company  and  FCIC  prior 
to  a  final  decision  on  such  dispute,  and 
by  delegating  the  authority  for  such 
decisions  to  the  Deputy  Manager,  FCIC. 
The  intent  of  this  rule  is  to:  (1)  Provide 
forty  five  days  in  which  a  Company  may 
file  a  request  for  reconsideration  of  an 
initial  determination  by  FCIC  which  the 
Company  disputes,  before  a  final 
decision  is  made  in  the  matten  and  (2) 
delegating  authority  for  decisions  in 
these  matters  to  the  Deputy  Manager, 
FCIC. 

COMMENT  date:  Written  comments, 
data,  and  opinions  on  this  proposed  rule 
must  be  submitted  not  later  than  June 
23, 1988,  to  be  sure  of  consideration. 
address:  Written  comments  on  this 
proposed  rule  should  be  sent  to  Peter  F. 
Cole,  Secretary,  Federal  Crop  Insurance 
Corporation,  Room  4090,  South  Building, 
U.S.  Department  of  Agriculture. 
Washington,  DC  202S0. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  F.  Cole.  Secretary,  Federal  Crop 
Insurance  Corporation,  U.S.  Department 
of  Agriculture,  Washington,  DC,  20250, 
telephone  (202)  447-3325. 


SUPPLEMENTARY  INFORMATION:  This 

action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  1512-1.  This  action  does  not 
constitute  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procedures.  The  sunset  review  date 
established  for  these  regulations  is 
established  as  July  1, 1991. 

John  Marshall,  Manager,  FCIC,  (1)  Has 
deterqiined  that  this  action  is  not  a 
major  rule  as  defined  by  Executive 
Order  12291  because  it  will'not  result  in: 
(a)  An  annual  effect  or  the  economy  of 
$100  million  or  more;  (b]  major  incases 
in  costs  or  prices  for  consumers, 
individual  industries.  Federal  State,  or 
local  governments,  or  a  geographical 
region;  or  (c)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets;  and  (2) 
certifies  that  this  action  will  not 
increase  the  Federal  paperwork  burden 
for  individuals,  small  businesses,  and 
other  persons. 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  FlexibiUty 
Act;  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015.  Subpart  V,  published  at  48  FR 
29115,  June  24, 1983. 

This  action  is  not  expectd  to  have  any 
significant  impact  on  the  quality  of  the 
human  environment  health,  and  safety. 
Therefore,  neither  an  Environmental 
Assessment  nor  an  Environmental 
Impact  Statement  is  neefled. 

On  Monday,  May  11. 1987.  FCIC 
published  a  Final  Rule  in  the  Federal 
Register  at  52  FR  17540,  to  provide  the 
Standards  for  Approval;  Standard 
Reinsurance  Agreement,  (7  CFR  400.141- 
400.157),  effective  for  the  1988  contract 
year. 

Under  the  provisions  of  7  CFR  400.149. 
any  dispute  arising  between  the     - 
company  and  the  Corporation  under  the 
provisions  of  the  Standards  for 
Approval  of  the  Reinsurance  Agreement 
of  the  Agreement  itself,  must  be 
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submitted  for  decision  to  the  Manager. 
Federal  Corp  Insurance  Corporation, 
U.S.  Department  of  Agriculture, 
Washington.  DC  20250.  The  Manager's 
decision  in  matters  of  dispute  is  final 
unless  the  Company  requests 
reconsideration  in  writing  within  forty 
five  days  of  the  receipt  of  the  decision. 

This  provision  makes  no  allowance 
for  the  Company  to  review  a 
determination  by  FCIC  which  the 
Company  dispute  prior  to  the  decision 
by  the  Manager.  Disputes  should  be 
resolved  in  a  timely  fashion  following 
review  and  reconsideration.  Under  the 
present  provision,  excessive  delays  are 
being  experienced  prior  to  the  decision 
made  by  the  Manager. 

In  order  for  the  Company  to  be  able  to 
review  any  finding  by  FCIC  which  has 
the  potential  of  becoming  a  dispute, 
FCIC  has  determined  that  this  provision 
should  be  amended  to  provide  the 
Company  forty  five  days  bom  the  date 
of  notification  to  the  Company  of  the 
finding  being  disputed  in  which  to  file  a 
request  for  reconsi4eration.  Further, 
when  FCIC  advises  the  Company  of  its 
final  determination,  the  letter  of  advice 
will  state  that  the  Company  has  forty 
five  days  in  which  to  file  such  a  request, 
and  to  whom  the  request  should  be 
addresssed.  If  the  Company  fails  to  file 
a  request  for  reconsideration  within 
forty  five  days,  FCIC  will  presume  the 
Company  agrees  with  the  determination 
and  does  not  seek  review. 

In  addition,  FCIC  has  determined  that, 
imder  the  authority  of  the  Manager  to 
redelegate  authority,  such  requests  for 
reconsideration  will  be  addressed  to  the 
Deputy  Manager,  FCIC,  and  that  the 
decision  of  the  Deputy  Manager  in  these 
matters  will  be  final. 

Written  comments  are  solicited  by 
FCIC  for  30  days  following  publication 
of  this  rule  in  the  Federal  Register. 
Written  conmients,  data,  and  opinions 
on  the  rule  should  be  sent  to  Peter  F. 
Cole,  Secretary,  Office  of  the  Manager, 
Federal  Crop  Insurance  Corporation, 
Room  4000,  South  Building.  U.S. 
Department  of  Agriculture.  Washington. 
DC  20250. 

All  comments  received  pursuant  to 
this  notice  will  be  available  for  public 
inspection  and  copying  in  the  Office  of 
the  Manager  at  the  above  address, 
during  regular  business  hours.  Monday 
through  Friday. 
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Liijl  of  Sabjecta  in  7  CFR  Part  4M 

Crop  insorance.  Reinsurance 
agreement  Standards  for  approval. 

Propoaed  Rub 

Accordin^y,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act,  as  amended  (7  U.S.C.  1501  et  seg.), 
the  Federal  Crop  Insurance  Corporatum 
proposes  to  amend  the  General 
Administrative  Regulations  (7  CFR  Part 
400],  proposed  to  be  effective  for  the 
1988  and  succeeding  contract  years,  in 
the  following  instances: 

PART  400— GENERAL  ' 

AOyiNISTRATIVE  REGULATIONS 

1.  The  authority  citation  for  7  CFR 
Part  400  coatinues  to  read  as  follows: 

Aulharitr  Sees.  501-«2a  Pub.  L  7S-«3a  S2 
Stat  72-77  (7  U.&C  1501-1520).  aa  amended. 

2. 7  CFR  Part  40a  Subpart  L  is 
amended  by  revising  7  CFR  400.140  to 
read  as  follows: 

tL- 


for  ttw  IMS  and 


y    Initial  fimiiogs  under  this  subpart  aad 
the  Reinsurance  Agreement  will  be 
made  by  the  Corporation.  The 
Corporation  will  advise  the  Company  of 
those  findings  and  request  their  input 
within  45  days  of  the  determination. 
This  tiiae  may  be  extended  at  the 
request  of  the  Company  if  the 
Corporation  agrees  to  the  extension.  At 
the  expiration  of  the  time  period  or,  after 
receipt  of  the  Company's  input,  the 
Corporation  will  issue  a  final 
detennination  denominated  as  "the 
determination  of  the  Corporation."  That 
determination  will  advise  the  Company 
of  its  rights  under  this  section.  Hie 
Company,  if  it  disputes  the 
Corporation's  determination,  must 
appeal  that  determination  in  wmting, 
within  forty-five  dajrs  of  the  receipt  of 
the  determination,  to  the  Deputy 
Manager,  Federal  Ctxyp  Insurance 
Corporation,  U.S.  Department  of 
Agricahnre,  Washington.  DC  aozso.  The 
decision  of  the  Deputy  Manager  will  be 
final  Any  hearing  provided  by  the 
Corporation  will  be  of  an  ifdcrmal 
nature  and  the  rales  of  evidence  will  not 
apply.  Pfemfing  final  decision  of  tin 
dispute,  the  company  wiU  proceed 
diligently  with  ttie  perfoimanoe  of  the 
Agreement,  as  required  by  the 
Corporation.  Failure  to  appeal  the 
Corporation  detennination  within  the 
time  allowed,  may  result  in  Corporation 
offset  of  any  amount  found  to  be  due  the 


Corporation  fitnn  funds  which  may 
otherwise  be  due  the  Company. 

Done  in  Washington,  DC  on  April  20, 1988. 
lohnMarriiall, 

Manager,  Federal  Crop  Inaurance 
CorpailtUott. 
[FR  Doc  88-llSM  Fdad  i-2S-«t  «:«6  aai] 


South  BBtidii«.  U.S.  Dspoxtaienf of 

Agriculture,  Washington,  DC  20Z50  (202) 
447-6051. 
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9CFR  Part  203 

Statements  of  Ganecai  PoMqr 

AMMCV:  Padcers  and  Stockyards 
Administretion,  USDA. 
ACTION:  Notice  of  intent  to  institute 
proposed  rulemaking. 


:  The  U.S.  Department  of 
Agricultme  is  concerned  about  the 
canttntang  occurrence  of  antibiotic  and 
sulfa  residues  at  conc^htrationfl  above 
the  tolerances  established  by  the  Food 
and  Drug  Adnumstration  for  bogs,  yoaag 
calves  and  dill  dairy  cows.  Vialatrve 
resichies  are  graierally  caused  by 
taodacers  who  medicate  aniaiab  and 
sell  them  for  slaughter  without  proper 
withdrawal.  Currently,  dbe  economic 
harden  caused  by  vii^tive  lesidaes  is 
borne  by  the  packer.  This  Notice  of 
Intent  to  Institute  a  Proposed 
Rulemaking  sets  forth  a  proposed  poMcy 
whicfa  vrould  provide  a  "bill  bade" 
mechaniam  designed  to  shift  eoonoraic 
responsibility  for  violative  residues  from 
the  packer  to  the  producer.  It  should 
also  deter  producers  from  seBing 
medicated  animals  without  proper 
withdrawal. 

TUs  proposal  wiS  have  a  significant 
impact  on  producers,  selling  agencies, 
dealers  and  packers;  yierefore  advance 
notice  is  being  given  to  permit  those 
affected  te  comment  and  offer  other 
suggestions  before  proposed  rulemaking 
is  published.  Alternative  suggestions 
should  meet  the  objectives  of  deterring 
the  sale  of  medicated  animab  for 
slau^ter  without  proper  vrithdrawal 
and  shifting  economic  responsibflity  for 
drug  residue  violations  to  the  person 
who  causes  the  violation. 
DATE  Comments  must  be  received  on  or 
before  July  25, 1988. 
ADongOT;  Written  comments  may  be 
mailed  to:  Packers  and  Stockyards 
Administration,  Room  3039-South 
Building,  U.S.  Department  of 
Agriculture.  Washington.  DC  2Q25a 
FOR  nmTHCR  IHfOnilATIOli  OONTAfCTt 
Harold  W.  Davis,  Director.  Livestodc 
Marketing  Envision,  Packers  and 
Stockyards  Adminintration.  Room  3408- 


rARV  INfOWMATWIIf  The 
tolerance,  or  mavimiiin  allowable  level, 
of  animal  drug  residue  in  edible 
prodpets  af  food -prodacing  animals  is 
estaUshad  fay  the  Food  md  Drug 
Administration  wfaich,  under  section  512 
of  die  Federal  Food,  Drag  and  Cosmetic 
Act  (21  U.8.C.  380(b)).  is  responsible  for 
apgaoviog  new  animal  drugs  and 
enforcing  dieir  proper  use.  Food 
containing  above-tolerance  residues  is    ,- 
deemed  adulterated  under  section 
402(aK2Hd)  of  the  Federal  Pood.  Drug 
and  Cosmetic  Act  |21  U.S.C.  342(a)(2)(d)) 
and  meat  and  poidtry  containing  such 
residues  are  deemed  adulterated  ander 
the  Federal  Meat  and  Inspection  Act  (21 
U.S.C.  601(m))  and  tfie  Fonhiy  Products 
Inspection  Act  (21  IJS.C  453(g)). 

IDegal  antibiotic  and  sulfa  drug 
residues  continue  to  be  a  significant 
problem  for  the  livestock  and  meat 
industries.  The  problem  classes  sre 
swine,  cull  dairy  cows  and  young  calves 
(up  to  3  weeks  of  age  or  ISO  Iba.).  Foar 
percent  of  the  swine  sampled  and  tested 
in  1987  aS  part  of  the  Food  Safety  and 
Inspection  Service's  National  Residue 
Monitoring  Program  had  violative  sulfa 
residues  and  1.8  percent  of  all  cows 
sampled  and  tested  had  violative 
antibiotic  residues.  In  the  Calf 
Antibiotic  and  Sulfonamide  Test  (CAST) 
program,  1.7  percent  of  the  young  calves 
sampled  and  tested  had  vit^tive  drag 
residues.  Although  it  is  obvious  a  very 
small  percentage  of  livestock  producers 
are  creating  the  problem,  these  violation 
rates  are  unacceptable. 

A  voluntary  certification  program  and 
extensive  cooperative  education  efforts 
by  USDA  snd  the  industry  were 
successful  in  lowering  the  violation  rate 
in  yooi^  calves  from  over  5  percent  to 
the  1987  rate  of  1.7  percent  However. 
the  current  violation  rate  has  remained 
relatively  constant  the  last  2  yean  and  it 
doea  not  appear  tlie  number  ^ 
violations  can  be  reduced  further  with 
educatioB  and  voluntary  certification 
programs. 

Because  ef  competitive  forces  and  the 
economic  realities  of  obtaining 
restitution,  the  slaughtering  meat 
packers  genoally  stand  the  loes  for 
most  carcasses  condemned  due  to 
vicdative  drug  residues.  These  losses,  \ 
caused  by  only  a  few  producers,  are 
either  absori>ed  by  the  packer  or  passed 
bade  to  all  producan  in  the  form  of 
lower  prices.  The  inability  of  the 
industry  to  shift  economic  responsibility 
to  the  source  of  illegal  residues  is 
believed  to  be  a  major  reason  residue 


violations  in  jroong  calves  and  bogs 
remain  at  tmacceptably  high  rates. 

Historically,  slaughter  livestock  sold 
on  a  live  weight  basis  has  been  sold  "as 
is"  with  no  guarantees  concerning 
merchantability  of  the  carcass. 
However,  a  meat  packer  is  fiee  to 
independeody  negotiate  l^e  iKMt 
favorable  terms  it  can  obtain,  including 
"subject  to"  provisions.  Likewise,  the 
seller  is  free  to  negotiate  the  most 
favorable  terms  he  can  obtain  and  may 
insist  on  selling  an  animal  "as  is".  If  the 
buyer  or  seller  does  not  agree  to  the 
other's  teims,  there  is  simply  no 
purchase  or  sale.  At  posted  stodcyaids, 
the  market  operator  has  the 
responsibility  under  the  provisions  of 
section  307  (7  U.S.C.  208]  of  the  Packers 
and  Stockyards  Act  (P^S  Act  to  fix  and 
unifbrmly  enforce  the  terms  of  sale.  Thi« 
responsibility  does  not  preclude  buyers 
or  sellen  from  seeking  more  favorable 
terms,  or  the  mailcet  operator  from 
granting  different  or  BK>re  favorable 
terms  as  long  as  the  same  terms  are 
provided  to  all  buyers  and  sellers. 

USDA  has  not  advocated  any 
particular  conditions  or  terms  of  sale 
and  believes,  under  normal 
circumstances,  that  the  competitive 
forces  operating  in  the  marketplace 
should  continue  to  establish  the  terms 
and  conditions  of  sale,  inrluHing  "as  is" 
or  "subject  to"  terms.  Illegal  drag 
residues  in  slaughter  livestock  caused 
by  the  seller,  however,  are  not  normal 
circumstances  and  the  packer  is  entitled 
to  assume  that  the  seller  has  not  done 
anything  to  cause  a  carcass  to  be 
adulterated.  Visual  inspection  of  the 
livestock  by  a  buyer  will  n0t  disclose 
the  illegal  act  of  a  person  who  sells 
livestock  for  slaughter  containing  illegal 
residues. 

USDA  believes  the  people  who 
medicate  animals  and  sell  them  for 
slaughter  without  proper  withdrawal  or 
notification  to  the  buyer  should  bear  the 
economic  responsibility,  (n  order  to 
accomplish  this  goal,  it  is  evident  that 
some  form  of  re^atory  action  is 
required.  This  Notice  of  hitent  to 
Institute  a  Proposed  Rulemaking  is  being 
issued  to  set  forth  a  proposed  policy 
which  would  aDow  'Inll  badcs"  with 
deductions  fitun  subsequent  purchases 
permitted  if  the  seller  (k>es  not  make 
restitution.  The  proposal  is  intended  to 
deter  producers  bom  marketing  animals 
with  violative  drug  residues  and  to  shift 
economic  responsibility  to  the  violator. 

USDA  reco^gnizes  that  any  regulatory 
action  which  encourages  or  establishes 
economic  responsibility  for  illegal 
residues  with  the  seller  will  require 
animal  identification  sufildent  to  trace 


individual  animals  bade  to  the  producer. 
Each  buyer  and  selling  agency  in  the 
marketing  chain  will  need  to  obtain  or 
apply  animal  identification  sufficient  to 
identify  the  seller  or  risk  having  to  bear 
the  economic  responsibility  for  any 
violative  drug  residues. 

USDA's  Food  Safety  and  Inspection 
Service  (FSIS)  is  committed  to  die 
development  of  practical  ttve  animal 
tests  for  drug  residaes.  A  "Solfa-on-site" 
(SOS)  testibr  detectijig  sulfamethazine 
in  swine  is  apiHoved  utd  connnerdatty 
available  and  FSIS  is  currendy 
developing  s  proposed  rule  whidi  will 
provide  for  pre-slaughter  test&ig  and 
certification  using  die  SOS  test  To  the 
extent  pre-slsughter  tests  are  avaflaUe, 
producers  and  others  in  the  marketing 
chain  will  be  encouraged  to  use  these 
tests  as  a  me«ms  of  avoiding  illegal 
residue  violations.  Livestock  pre- 
siau^ter  tested  and  certified  as  residue 
free  by  an  individual  approved  by  FSIS 
would  not  be  subject  to  the  "bill  back" 
provisions  set  forth  herein.  Also,  such 
livestock  will  be  subject  to  less  intense 
samptiag  and  testing  at  the  slau^ter 
facility  compared  with  nan  pre-slaughter 
tested  livestock 

Further,  the  "bill  back"  provisions  will 
be  applicable  oidy  for  those  drug 
residues  for  whic^  there  are  rapid 
diagnostic  tests  readily  available  in  the 
slaughtering  plant  For  purposes  of  this 
proposal,  a  "r^id  test"  is  one  which 
provides  results  widiin  24  hours  whether 
the  test  provides  die  basis  fbr  offidal 
condemnation  or  provides  the  basis  for 
retaining  a  carcass  pending  laboratory 
confirmation. 

Proposed  "BiU  Back"  Procedures 

It  is  the  custom  and  practice  in  the 
livestock  industry  that  livestock 
transactions  are  on  an  "as  is"  basis 
except  where  there  is  a  spedfic 
agreement  or  undentanding  to  the 
contrary.  Competitive  forces,  not 
Government  regulations,  should 
continue  to  govern  such  customs  and 
practices  except  where  a  seller  has 
committed  an  act  which  causes  the 
animal  to  be  unfit  for  human 
consumption. 

Under  this  proposal,  a  Statement  of 
General  Policy  would  be  issued  under 
the  Packers  and  Stockyards  Act  (P&S 
Act)  advising  the  industry  of 
circumstances  and  procedures  under 
which  packers  and  others  in  die 
marketing  chain  could  "bill  back"  and 
deduct  from  subsequent  purchases  for 
caroasses  condemned  because  of 
violative  drug  residues  if  restitution  is 
not  made.  The  "bill  back"  would  be 
permitted  only  if  adequate  animal 


identification  is  obtained  and  the  seller 
is  provided  prompt  notification  of  the 
condemnation  with  an  offidal 
condemnation  certificate.  Furthermore,  a 
"bill  back"  would  not  be  permitted  if  the 
livestock  has  been  pre-tested  and 
certified. 

The  P&SA  believes  the  person  who 
sells  me(ficated  animals  without  proper 
withdrawal  should  be  finandally     ^ 
responsible  fbr  the  condemned 
carcasses  and  that  packets  shoidd  have 
a  viable  means  for  obtahdag  restitution. 
Since  a  substantia  pertien  of  the 
livestock  sold  for  slaughter  is  marketed 
throng  intemmfiate  channels,  such  as 
sefling  agencies  and  dealers,  any 
effective  "bill  back"  system  would  heve 
to  provide  for  die  invohrenent  of  each 
partidpant  in  the  marketing  chain.  This 
would  be  accomplished  by  permitting 
each  purchaser  or  seHtng  agent  to  bill 
back  the  appropriate  seller.  In  this  way, 
each  seller  would  be  held  financially 
responsible  and  each  buyer  or  selling 
agent  would  have  to  obtain 
identification  from  the  seller  and 
documentation  of  the  identification  and 
.  condemnation  from  the  subsequent 
buyera. 

This  proposal  would  not  alter  the 
prompt  payment  requirements  of  section 
409  of  die  P&S  Act  ^  U.S.C  228b)  in  any, 
manner. 

Spedfically,  a  Statement  of  General 
Policy  would  be  issued  providing  that 
(1)  Illegal  drug  residues  are  caused  by 
sellers  who  treat  and  fail  to  follow 
proper  withdrawal  procedures;  (2) 
packers  should  be  pemiitted,  on  a  non- 
discriminatory basis,  to  "bill  bade"  the 
person  from  whom  they  purchased 
aramals  condemned  because  of  violative       ^ 
drug  residues  whether  or  not  the  sefler 
has  agreed  to  such  "bill  back",  provided: 

(a)  The  Packer  has  obtain  sufficient 
animal  identification  to  identify  the 
seller  and  also  maintains  and  furnishes 
to  the  seller  any  individual  animal 
identification  received  which  will  permit 
trace  back  to  prior  sellers; 

(b)  The  packer  obtains  and  furnishes 
to  the  seller  an  official  FSIS 
condemnation  certificate  which  indudes 
the  kill  date,  kill  lot  individual  animal 
identification  and  either  the  drug  or  type 
of  positive  drug  test  responsible  for  the 
condemnation;  and 

(c)  The  packer  notifies  the  seller  the 
carcass  has  been  offidally  retained  or 
condemned  within  3  business  days  from 
the  date  of  purchase  and  transmits  a  bill 
or  invoice  widi  fuH  documentation  by 
the  close  of  the  next  business  day 
following  receipt  of  the  offidal 
condemnation  certificate. 
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(3)  If  a  seller  (including  a  selling  agency 
representing  consignors)  fails  to 
reimburse  the  packer  for  a  properly 
documented  condemnation  within  10 
days,  the  packer  would  be  permitted  to 
deduct  the  cost  of  the  condemned 
animal,  including  a  reasonable  kill 
charge,  from  any  subsequent  purchase 
from  the  seller  and  such  deduction 
would  not  be  considered  an  unfair  or 
deceptive  practice  under  the  provisions 
of  the  P&S  Act:  (4)  if  the  seller  is  a 
dealer  who  purchased  the  condemned 
animal  or  selling  agency  who  sold  the 
animal  for  a  consignor,  then  the  dealer 
or  selling  agency  would  have  the  same 
rights  as  the  packer  to  "bill  back"  to  the 
previous  seller,  provided,  sufiicient 
identiHcation  was  obtained  and 
maintained  to  identify  the  prior  seller 
and  the  prior  seller  is  notified  promptly 
and  furnished  full  documentation 
concerning  the  carcass  identity  and 
condemnation,  proK/(/e(y/roivever,  that 
any  prior  seller  who  has  not  received 
notice  within  2  weeks  shall  not  be  held 
liable:  (5)  if  a  prior  seller  fails  to 
reimburse  the  dealer  or  selling  agency 
within  7  days  after  notice  is  received, 
the  dealer  or  selling  agency  would  be 
permitted  to  deduct  the  amount  paid  to 
the  packer  from  any  subsequent 
shipment  from  the  same  seller  and  such 
deduction  would  not  be  considered  an 
unfair  or  deceptive  practice  under  the 
P&S  Act,  (6)  if  an  animal  condemned 
due  to  a  violative  drug  residue  moved 
through  more  than  one  intermediate 
person,  then  each  preceding  person  in 
the  marketing  channel  would  accrue  the 
same  responsibilities  and  rights  as  the 
person  they  preceded:  (7)  the  failure  of 
any  person  subject  to  the  P&S  Act  to 
reimburse  a  purchaser  or  selling  agent 
for  a  properly  documented 
condemnation  would  be  considered  an 
unfair  practice  under  the  provisions  of 
the  P&S  Act;  and  (8)  sellers  who  sell 
animals  for  slaughter  which  have  been 
pre-tested  and  certified  by  an  FSIS 
approved  (Bdividual.  disclose  their 
animals  have  been  medicated,  or 
designate  their  animals  are  not  to  be 
sold  for  slaughter  shall  be  exempt  from 
the  "bill  back"  provisions  set  forth 
herein. 

Done  at  Washington,  DC  this  19th  day  of 
May  1968. 


DEPARTMENT  OF  THE  TREASURY 
Bureau  of  Alcohol,  Tobacco  and 


BJL  (BUI)  looes. 

Administrator,  Pacliers  and  Stockyards 
Administration. 
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[Notice  Na  658] 

Label  Dtodoeure  for  Brandy  and 
WMaky  Treated  with  Wood 

AOmCY:  Bureau  of  Alcohol.  Tobacco 

and  Firearms  (ATF).  Department  of  the 

Treasury. 

iicnoii;  Notice  of  proposed  rulemaking. 

SUHMARY:  The  Bureau  of  Alcohol. 
Tobacco  and  Firearms  (ATF)  is 
proposing  to  amend  the  regulations  in  27 
CFR  Part  5  concerning  the  wording,  and 
placement,  of  th^  disclosure  statement 
for  brandy  and  whisky  treated  with 
wood.  ATF  believes  that  this  action  will 
afford  industry  members  additional 
flexibility  in  designing  their  labels  while 
still  providing  the  consumer  with 
adequate  information  as  to  the  identity 
of  the  product. 

DATE:  Written  comments  must  be 
received  on  or  before  August  22, 1988. 
AOORESS:  Send  written  comments  to: 
Chief,  Wine  and  Beer  Branch;  Bureau  of 
Alcohol,  Tobacco  and  Firearms:  P.O. 
Box  385;  Washington,  DC  20044-0385; 
Attn:  Notice  No.  658. 
FOR  FURTHER  INFORMATION  CONTACT: 

James  P.  Ficaretta,  Wine  and  Beer 
Branch,  Bureau  of  Alcohol,  Tobacco  and 
Firearms,  Ariel  Rios  Federal  Building, 
1200  Pennsylvania  Avenue  NW., 
Washington,  DC  20226  (202-566-7626). 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  5(e]  of  the  Federal  Alcohol 
Administration  Act  (FAA  Act),  27  U.S.C 
205(e),  vests  broad  authority  in  the 
Director  of  the  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  as  a  delegate  of 
the  Secretary  of  the  Treasury,  to 
prescribe  regulations  intended  to 
prevent  deception  of  the  consumer,  and 
to  provide  the  consumer  with  adequate 
information  as  to  the  identity  and 
quality  of  the  [woduct. 

Regulations  which  implement  the 
provisions  of  section  5(e),  as  they  relate 
to  distilled  spirits,  are  set  forth  in  Title 
27,  Code  of  Federal  Regulations  (CFR). 
Part  5,  Section  5.39(c)  requires  label 
disclosure  for  brandy  and  whisky 
treated  with  wood.  Specifically.  9  5.39(c} 
reads  as  follows: 

Treatment  with  wood.  The  words  "colored 
and  flavored  with  wood  (insert  chips,  slabs, 
etc.  as  appropriate)"  shall  be  stateid  as  a  part 
of  the  class  and  type  designation  for  whisky 
and  brandy  treated,  in  whole  or  in  part  with 
wood  through  percolation,  or  otherwise. 


during  distillation  or  storage,  other  than 
through  contact  mth  the  oak  container. 

Since  9  5.39(c)  is  included  as 
mandatory  information  under  9  5.32 
(9  S.32(b)(4)),  the  statement  "colored  and 

flavored  with  wood "  must 

comply  with  the  requirements  of  9  5.33 
as  to  location,  size  of  type,  etc. 

Recently,  it  was  brought  to  the 
Bureau's  attention  that  confusion 
existed  among  some  brandy  producers, 
both  domestic  and  foreign,  as  to  when 
the  provisions  of  9  5.39(c)  apply.  The 
Bureau  was  asked  whether  brandy 
treated  with  wood,  in  forms  other  than 
chips  or  slabs,  such  as  extracts,  ' 

powders,  infusions  (Boise),  etc..  at  any ' 
time  during  the  production  process,  is 
subject  to  the  requirements  of  §  5.39(c). 
The  Bureau  was  also  asked  whether 
brandy  produced  with  an  ingredient  that 
was  treated  with  wood  (e.g.,  wine)  is 
subject  to  the  provisions  of  9  5.39(c), 
and  whether  Cognac,  in  particular, 
treated  with  wood  is  subject  to  the 
provisions  of  9  5.39(c). 

In  response  to  industry's  concerns, 
ATF  issued  ATF  Rul.  87-3.  A.T.F.  Q.B. 
1987-3, 12,  and  corresponding  Industry 
Circular  87-6  (dated  September  4, 1987). 
In  essence,  the  Bureau  held  that  brandy 
(including  Cognac,  Armagnac,  etc.] 
treated  with  wood  in  any  manner  or 
form,  either  directly  or  indirectly,  at  any 
point  in  the  production  process,  up  to 
and  including  the  time  of  bottling,  must 
comply  with  the  requirements  of  27  CFR 
5.39(c).  Further,  the  Bureau  apprised 
industry  members  that  existing 
certificates  of  lable  approval  for 
brandies  which  did  not  meet  the 
requirements  of  the  ruling  would  expire 
at  midnight,  December  31, 1987.  As  a 
result  of  ATF  Rul.  87-4,  A.T.F.  Q.B. 
1987-4.  33,  and  corresponding  Industry 
Circular  87-8  (dated  November  13. 1987). 
the  use-up  period  has  been  extended 
until  December  31. 1988. 

Petition 

Subsequent  to  the  issuance  of  ATF 
Rul.  87-3,  the  Bureau  received  a  petition, 
dated  October  8, 1987,  filed  jointly  by 
the  Federation  des  Exportateurs  de  Vins 
et  Spiritueux  (FEVS)  and  the  National 
Association  of  Beverage  Importers.  Inc. 
(NABI).  The  petition  was  filed  on  behalf 
of  certain  French  brandy.  Cognac. 
Armagnac  and  Calvados  producers  who 
are  members  of  the  FEVS.  and  on  behalf 
of  certain  U.S.  importers  who  are 
members  of  NABI.  IKwas  generated, 
"because  of  the  use  fot  centuries  by 
some  producers  of  brandies.  Cognac 
Armagnacs  or  Calvados  old  liudlllonal 
practice  in  the  production  of  these 
spirits.  This  practice  sometimes  referred 
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to  as  the  'Boise  method.'  relates  to  the 
use  of  an  infusion  of  oak  chips  for  the 
purpose  of  ensuring  consistency  of  the 
final  product." 

As  discussed  in  ATT  Rul.  87-3,  brandy 
(Cognac,  etc.)  treated  with  wood  in 
forms  other  than  chips  or  slabs,  such  as 
the  Boise  method,  is  subject  to  the 
provisions  of  9  S.39(c).  TTms.  the 
petitioners  requested  a  change  in  the 
.  provisions  of  both  99  5.23(a)  and  5.39(c), 
concerning  the  usage  and  label 
disclosure  for  brainy  treated  with  an 
infusion  of  oak  chips.  i«..  the  Boise 
method.  Basically,  these  changes  would 
allow  the  Boise  mediod  to  be  used  in 
brandies  expressly  for  the  purpose  of 
ensuring  consistency  of  the  final 
product,  without  having  to  disclose  that 
usage  on  the  label  The  petitioners  stress 
that  the  petition  is  not  intended  to 
permit  the  use  of  the  Boise  method  in 
lieu  of,  or  as  a  part  of.  the  aging  process. 

hi  their  petition,  the  FEVS  noted  that 
French  regulations  have  authorized  the 
addition  of  caramel,  infusion  of  oak 
ehips.  and  sugar  to  spirits  since  1921. 
Further,  the  FEVS  opined  that  because 
of  this  historical  and  customary  usage. 
French  regulations  do  not  require  label 
disclosure  when  any  of  these  ingredients 
are  utilized.  Similarly,  the  petitioners 
have  requested  amendments  to  the 
regulations  in  27  CFR  Part  5  allowing  for 
^e  Boise  method  to  be  used  without 
label  disclosure,  as  currently  required 
under  9  5.39(c). 

Subsequent  to  the  filing  of  the  FEVS/ 
NABI  petition,  the  Bureau  received  a 
tetter  (dated  November  9, 1987)  written 
on  behalf  of  several  U.S.  brandy 
producers,  supporting  the  FEVS/NABI 
petition.  In  addition,  it  was  requested 
that  the  regulations  be  further  amended 
to  allow  for  the  Boise  method  to  be  used, 
not  only  by  forei^  brandy  producers, 
but  by  domestic  brandy  producers  as 
Well. 

History  of  §  5.39(c) 

I  FA-133  (February  28, 1938)  amended 
section  34  of  Article  ni.  Regulations  No. 
S.  by  adding  a  subsection  (d).  as  follows: 

i  In  the  case  of  whiskey  *  *  *  and  in  the 
cjase  of  American  type  whiskey,  which  in 
whole  or  in  part,  is  treated  *  *  *  with  wood 
chips  through  percolation  or  otlierwiM, 
during  distiUBtion.  rectificatioo  or  storage, 
there  shall  be  stated  in  direct  conjunction 
with  the  class  and  type  designation  the 
phrase  'Colored  and  flavored  with  wood 
chips.' 

Subsequently,  on  March  17, 1939,  a 
proposal  was  made  in  FA-189  to  extend 
the  provisions  of  Article  HI,  section 
34(d)  to  ali  distilled  spirits  treated  with 
wood  chips.  Hearings  were  held  the 
following  month  in  Washington,  DC  to 
discuss  the  proposals  made  in  FA-160 


and  FA-170  (Mardi  30, 193^.  At  the 
hearings  discussion  focused,  in  part, 
around  the  role  of  wood  (oak)  chips  in 
the  production  of  brandy.  One  comm^it 
in  particular,  that  of  the  Growers  Grape 
Products  Association  of  California,  is 
noteworthy  and  ATF  believes  the 
excerpt  is  as  valid  today  as  it  was  over 
40  years  ago,  for  brandy  (and  whisky) 
treated  with  wood  chips,  slabs,  extracts, 
powders,  infusions,  etc.: 

{T]be  use  of  oak  chips  serves  no  purpose 
other  than  to  simulate  the  effect  of  age  by 
artificial  means.  No  actual  ageing  effect 
occurs,  but  certain  woody  tastes  are  imparted 
to  the  brandy  which  mi^t  lead  the  consumer 
to  believe  that  the  treated  brandy  is  older 
than  it  is.  In  our  opinion,  the  interests  of  the 
industry  would  be  best  served  by  natural 
ageing  methods  which  produce  those 
characteristics //overs  and  aromas  that  are 
typical  of  grape  brandy  at  its  best,  (emphases 
added] 

Consequently,  TD.  5050  (1941-1  CB. 
482),  effective  July  1. 1941.  amended 
section  34(d)  [27  CFR  5.34(d)]  by 
requiring  label  disclosure  of  wood  chips 
not  only  for  whisky  and  American 
whisky  so  treated,  but  also  for  brandy. 

On  fune  5, 1948,  T.D.  5617  (1948-1  C:B. 
194)  was  Issued  clarifying  9  5.34(d)  by 
specifying  that  "com  whisky"  could  not 
be  treated  with  charred  wood  chips. 
Section  534(d)  was  later  revised  by  TD. 
7029  (1970-1 CR  336),  issued  on 
December  30, 196a  and  redesi^ated  as 
27  CFR5u39(c).  TTiereafter,  the  word 
"rectification"  was  deleted  from 
9  5.39(c)  by  T.D.  ATF-66  (45  FR  40538; 
June  13, 1980).  This  deletion  was  made 
in  light  of  the  repeal  of  section  5082  of 
the  Internal  Revenue  Code  of  1954  by 
the  all-io-bond  legislation.  In  1979,  Pub. 
L  96-39  repealed  the  rectification  tax 
imposed  under  section  5082,  and 
conforming  amendments  to  the 
regulations  were  necessary  to  remove 
all  references  to  rectification. 

Addition  of  Coloring,  Flavoring,  etc. 
(§5.23(a)) 

Section  5.23(a)(2)  permits  the  addition 
of  harmless  coloring,  flavoring,  or 
blending  materials,  such  as  caramel, 
sugar,  wine.  etc.  (without  label 
disclosure),  provided  those  materials  do 
not  total  more  than  2Vi  percent  by 
volume  of  the  finished  product.  In 
addition  to  their  request  to  amend 
9  5.39(c),  the  petitioners  have  requested 
that  95.23(a)(2)  be  amended  to  include 
the  infusion  of  oak  drips  (Boise)  as  a 
harmless  coloring,  flavoring,  or  blending 
material. 

ATF  does  not  agree  with  the 
petitioners  that  Boise  is  a  "harmless" 
coloring  or  flavoring  material  which 
should  be  included  in  9  5.23(a)(2)  along 
with  caramel,  sugar,  and  wine.  As  it 


relates  to  caramel.  FA-143  (June  9, 1938) 
stated  that  caramel  was  considered  to 
be  "harmless"  coloring,  since  it  did  not 
"contribute  a  character  [\.t~,  flavor, 
aroma,  etc.]  to  the  product  diat  should 
be  derived  &om  its  basic  ingredients 
and  not  fit>m  such  added  ingredient[s|." 
Although  caramel  is  added  subsequent 
to  distillation,  the  retord  indicateB  that 
this  coloring  agent  did  (does)  not  impart 
any  character  to  the  product 

In  conjunction  With  9  5.23(a),  the 
Bureau  beheves  that  it  is  necessary  to 
refer  to  9  5.39(b)(3).  which  stated  that 
label  disclosure  (e^.,  "colored  with 
caramel'.')  is  not  required  in  the  case  of 
brandy,  rum,  tequila,  or  in  any  type  of 
whisky,  other  than  straight  whisky.  It  is 
clear  from  the  above  regulations,  and 
the  record  leading  up  to  them,  that 
caramel  coloring  does  not  contribute 
any  character  to  the  product  and, 
therefore,  its  disclosure  on  the  label  is 
unnecessary  and  unwarranted. 

However,  such  is  not  the  case  with 
brandy  or  whisky  treated  with  wood. 
Long  aging  in  oak  barrels  extracts, 
among  otha  congeners,  tannins  from  the 
wood.  This  process  caa  be  emulated  by 
the  use  of  chips,  slabs,  powders, 
exfracts,  or  Boise.  As  stated  in  the 
FEVS/NABI  petition.  "Jljn  order  to 
balance  the  tannin  content  it  may  be 
necessary  for  the  brandy  masters  to 
adjust,  diuing  the  aging  cycle  of  the 
spirits  and  whenever  necessary,  the 
content  of  the  tannin  by  using  an  oak 
chip  infusion  [Boise]  prepared  in  the 
fraditional  way." 

Thus,  unlike  caramel,  the  Bureau 
beheves  that  the  Boise  method  does 
impart  character  to  the  t»randy,  and  its 
disclosure  on  the  label  is  appropriate. 
ATF  further  believes  that  such 
disclosure  is  in  line  with  its  statutory 
responsibility  of  providing  the  consumer 
with  adequate  information  as  to  the 
identity  and  quahty  of  the  product  That 
is,  to  inform  the  consumer  that  not  all  of 
the  brandy's  (whisky's)  character,  i.e.. 
flavor,  aroma,  etc.,  was  derived  solely 
from  aging  in  the  barrel. 

Proposals 

Based  on  the  preceding  discussion,  the 
Bureau  believes  that  label  disclostue  for 
whisky  and  brandy  treated  with  wood, 
in  any  manner  or  form  (including  Boise), 
is  justified  and  warranted.  Therefore, 
the  amendments  to  9  9  5.39(c)  and 
5.23(a),  as  requested  in  the  FEVS/NABI 
petition,  are  not  iieing  proposed  in  this 
notice.  However,  the  Bureau  still  wishes 
to  solicit  coaunents  on  the  petition. 

As  an  alternative  to  the  proposals 
made  In  the  petition,  the  Bureau  is 
proposing  that  the  wording  in  9  5.39(c] 
be  amended  to  read,  "treated  with 
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wood,"  in  lieu  of  the  present  statement 
"colored  and  flavored  with  wood 

."  Further,  the  proposed 

new  wording  need  not  appear  on  the 
brand  (front)  label  in  direct  conjunction 
with  the  class  and  type  designation. 
Rather,  it  may  appear  on  a  front  or  back 
label.  However,  the  statement  must 
comply  with  the  requirements  of  §  5.33 
as  to  location,  size  of  type,  eta 

It  should  be  noted  that  the  Bureau  j 
believes  any  proposed  changes  to     | 
S  5.39(c}  should  apply  to  brandy,  as  well 
as  to  whisky. 

ATP  believes  that  the  modified 
statement  mentioned  above  adequately 
protects  and  alerts  the  consumer  to  the 
fact  that  the  product  has  been  treated 
with  wood.  The  Bureau  also  believes 
that  the  modified  statement  and  its 
placement  on  a  front  or  back  label,  will 
provide  industry  members  additional 
flexibility  in  designing  their  labels. 

Although  the  Bureau  is  proposing 
specific  wording  for  the  disclosure 
statement  comments  are  being  solicited 
on  other  possible  statements.  Comments 
are  also  being  solicited  on  the 
placement  issue,  as  proposed  in  this 
notice. 

Executive  Order  12291 

In  compliance  with  Executive  Order 
12291. 46  FR  13193  (1981),  ATF  has 
determined  that  this  proposal  is  not  f 
major  rule  since  it  will  not  result  in: 

(a)  An  annual  effect  on  the  economy 
of  $100  million  or  more; 

(b)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State,  or  local  government  , 
agencies,  or  geographic  regions;  or 

(c)  Significant  adverse  effects  on 
competition,  employment  investment 
productivity,  innovation^or  on  the 
ability  of  United  State;i^ased 
enterprises  to  comp^  with  foreign* 
based  enterprises  in  domestic  or  export 
markets. 

Regulatory  Flexibility  Act 

The  provisions  of  the  Regulatory 
Flexibility  Act  relating  to  an  initial  tuid 
final  regulatory  flexibility  analysis  (5 
U.S.C.  603,  604)  are  not  applicable  to  this 
proposal  because  the  notice  of  proposed 
rulemaking,  if  promulgated  as  a  final 
nile,  will  not  have  a  significant 
economic  impact  on  a  substantial 
nimiber  of  small  entities.  The  proposal 
%vill  not  impose,  or  otherwise  cause,  a 
significant  increase  in  reporting, 
recordkeeping,  or  other  compliance 
burdens  on  a  substantial  number  of 
small  entities.  The  proposal  is  not 
expected  to  have  significant  secondary 
or  incidental  effects  on  a  substantial 
number  of  small  entities. 


Accordingly,  it  is  hereby  certified 
under  the  provisions  of  section  3  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)).  that  this  notice  of  proposed 
rulemaking,  If  promulgated  as  a  final 
rule,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Paperwork  Reducdon  Act 

The  provisions  of  the  Paperwork 
Reduction  Act  of  1980.  Pub.  L  96-511, 44 
U.S.C.  Chapter  35,  and  its  implementing 
regulations.  5  CFR  Part  1320.  do  not 
apply  to  this  notice  because  no 
requirement  to  collect  information  is 
proposed. 

Public  Participation 

ATF  requests  comments  from  all 
interested  persons.  Conunents  received 
on  or  before  the  closing  date  will  be 
carefully  considered.  Comments 
received  after  that  date  will  be  given  the 
same  consideration  if  it  is  practical  to 
do  so,  but  assurance  of  consideration 
cannot  be  given  except  as  to  comments 
received  on  or  before  the  closing  date. 

ATF  will  not  recognize  any  material 
as  confidential.  Comments  may  be 
disclosed  to  the  public.  Any  material 
which  the  commenter  considers  to  be 
confidential  or  inappropriate  for 
disclosure  should  not  be  included  in  the 
comment  The  name  of  the  person 
submitting  the  comment  is  not  exempt 
from  disclosure. 

During  the  comment  period,  any 
person  may  request  an  opportunity  to 
present  oral  testimony  at  a  public 
hearing.  However,  the  Director  reserves 
the  right  in  light  of  all  circumstances,  to 
determine  if  a  public  hearing  is 
necessary. 

Disclosure 

Copies  of  this  notice,  the  petition(s), 
and  the  written  comments'  will  be 
available  for  public  inspection  during 
normal  business  hoius  at:  AJ¥  Reading 
Room.  Disclosure  Branch,  Room  4412, 
Ariel  Rios  Federal  Building.  1200 
Pennsylvania  Avenue  NW..  Washington, 
DC. 

Drafting  Information 

The  author  of  this  document  is  James 
P.  Ficaretta,  Wiile  and  Beer  Branch, 
Bureau  of  Alcohol.  Tobacco  and 
Firearms. 

List  of  Subjects  in  27  CFR  Part  5 

Advertising.  Consumer  protection. 
Customs  duties  and  inspection.  Imports, 
Labeling.  Liquors.  Packaging  and 
containers. 


Authority  and  Issuance 

27  CFR  Part  5— Labeling  and 
Advertising  of  Distilled  Spirits  is 
amended  as  follows: 

PART  5-[  AMENDED] 

Paragraph  1.  The  authority  citation  for 
27  CFR  Part  5  continues  to  read  as 
follows: 

Authority:  27  U.S.C.  205. 

Paragraph  2.  Section  5.32(b)(4)  is 
revised  to  read  as  follows: 

$5.32    Mandatory  label  InformatkMk 

(b)  *  *  *  .  ^ 

(4)  Coloring,  flavoring,  or  treatment  in 
accordance  with  \  5.39. 

Par.  3.  Section  5.39(c)  and  the 
informational  cite  following  §  5.39(c)  are 
revised  to  read  as  follows: 

S  5^    Praeanoe  of  neutral  spirits  aitd 
colorlnQ.  flavorlno.  and  MendbiQ  materials. 

***** 

(c)  Treatment  with  wood.  The  words 
"treated  with  wood"  shall  be  stated  for 
whisky  and  brandy  treated,  in  whole  or 
in  part,  with  wood  (chips,  slabs, 
extracts,  infusions,  etc.)  through 
percolation,  or  otherwise,  during 
distillation  or  storage,  other  than 
through  contact  with  the  oak  container. 

Signed:  April  8, 19e& 

W.T.  Drake. 

Acting  Director. 
Approved:  April  25, 1988. 

Francis  A  Keating.  D. 

Assistant  Secretary  (Enforcement). 

[FR  Doc.  88-11613  Filed  S-23-88;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  946 

Virginia  Permanent  Regulatory 
Program;  Public  Comment  Period  and 
Opportunity  for  Public  Hearing  and 
Proposed  Amendment 

AQEI4CY:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSMRE), 

Interior. 

action:  Proposed  rule. 

summary:  OSMRE  is  announcing  the 
receipt  of  proposed  amendments  to  the 
Virginia  permanent  regulatory  program 


(hereinafter  referred  to  as  the  Virginia 
program)  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
,  (SMCRA). 

The  proposed  amendments  address 
the  following  subjects:  Required 
amendments  at  30  CFR  946.16  (d)  and  (e) 
specifying  that  certain  decisions  of  the 
State  Director  are  appealable  under  the 
Virginia  Administrative  Process  Act; 
and  other  amendments  that  establish  a 
process  to  allow  persons  who  have 
forfeited  performance  bonds  and  as  a 
result  are  not  eligible  to  obtain  new 
permits  to  become  eligible  to  obtain  new 
jiermits.  to  address  the  protection  of 
historic  resources  in  response  to  revised 
Federal  regulations,  modify  the 
standards  for  success  for  forestland  and 
classify  commercial  forestry  as  a  post 
mining  land  use  for  which  a  variance 
from  the  requirement  to  restore  to 
approximate  original  contour  may  be 
sought 

l^is  notice  sets  forth  the  times  and 
locations  that  the  Virginia  program  and 
proposed  amendments  to  that  program 
are  available  for  public  inspection,  the 
conunent  period  during  which  interested 
persons  may  submit  written  comments 
on  the  proposed  amendments  and  the 
procedures  that  will  be  followed 
regarding  a  public  hearing,  if  one  is 
requested. 

DATES:  Written  comments  must  be 
received  on  or  before  4:00  p.m.  on  June 
23. 1988.  If  requested,  a  public  hearing 
on  the  proposed  amendments  will  be 
held  at  1:00  pjn.  on  June  20, 1988; 
^quests  to  present  oral  testimony  at  the 
hearing  must  be  received  on  or  before 
4:00  p.m.  June  8. 1988. 
ADDRESSES:  Written  comments  and       ^ 
requests  to  testify  at  the  hearing  should 
be  mailed  or  hand  delivered  to  Mr. 
William  R.  Thomas,  Director,  Big  Stone 
Gap  Field  Office  at  the  address  listed 
below.  If  a  hearing  is  requested,  it  will 
be  held  at  the  same  address. 

;  Copies  of  the  Virginia  program, 
ph)posed  amendments  and  all  written 
comments  received  in  response  to  this 
notice  will  be  available  for  public 
review  at  the  addresses  listed  below 
during  normal  business  hours  Monday 
though  Friday,  excluding  holidays.  Each 
requestor  may  receive,  free  of  charge, 
one  single  copy  of  the  proposed 
amendment  by  contacting  the  OSMRE 
Kg  Stone  Gap  Field  Office: 
Office  of  Surface  Mining  Reclamation 
and  Enforcement  Big  Stone  Gap  Field 
Office,  P.O.  Box  626,  Powell  Valley 
Square  Shopping  Center.  Room  220. 
Route  23.  Big  Stone  Gap.  Virginia 
24219,  Telephone  (703)  523-4303 
Office  of  Surface  Mining  Reclamation 
and  Enforcement  Adminisfrative 


Record  Office,  Room  5315. 1100  "L" 
Street  NW.,  Washington,  DC  20240. 
Telephone  (202)  343-5492 
Virginia  Division  of  Mined  Land 
Reclamation.  P.O.  Drawer  U,  622 
Powell  Avenue.  Big  Stone  Gap, 
Virginia  24219.  Telephone  (703)  523- 
2925 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  William  R.  Thomas,  Director,  Big 
Stone  Gap  Field  Office,  Telephone  (703) 
523-4303. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Secretary  of  the  Interior  granted 
conditional  approval  of  the  Virginia 
program  on  December  15. 1981. 
Information  pertinent  to  the  general 
background  and  revisions  to  the 
proposed  permanent  program 
submission,  as  well  as  the  Secretary's 
findings,  the  disposition  of  comments 
and  a  detailed  explanation  of  the 
conditions  of  approval  can  be  found  in 
the  December  15, 1981  Federal  Re^er 
(46  FR  61085-61115).  Subsequent  actions 
concerning  the  conditions  of  approval 
and  proposed  amendments  are 
identified  at  30  CFR  946.12. 946.13, 
946.15.  and  946.16. 

n.  Discussion  of  Amendments 

By  letter  dated  April  6. 1988. 
(Administrative  Record  No.  VA  680) 
Virginia  submitted  the  following 
proposed  amendments  to  its  permanent 
regulatory  program. 

1.  In  response  to  OSMRE's  regidatory 
reform  effort  Virginia  submitted,  on 
November  8. 1985.  proposed  regulations 
to  replace  those  then  found  in  the 
approved  Virginia  program 
(Adminisfrative  Record  No.  VA  571). 
The  Director  of  OSMRE  approved  these 
regxilations.  in  part  on  November  25. 
1986,  but  required  that  seven  additional 
amendments  be  placed  on  the  Virginia 
program.  On  September  1. 1987,  Virginia 
submitted  the  seven  required 
amendments  (Adminisfrative  Record 
No.  646).  Five  of  the  seven  amendments 
were  approved  by  the  Director  on  March 
7, 1988  (53  FR  7180-7183).  The  two 
remaining  amendments  required  by  the 
Director  are  addressed  by  this  proposed 
amendment 

OSMRE's  March  7, 1988  approval 
required  Virginia  to  amend  Section  480- 
03-19.842.15  or  otherwise  amend  its 
program,  to  prdVide  that  the  Director's 
decisions  on  citizen  requests  for  review 
of  an  inspector's  decision  not  to  inspect 
or  take  enforcement  action  with  respect 
to  any  violation  alleged  by  that  citizem 
are  appealable  in  accordance  with 
section  9-6.14:12  of  the  Virginia 
Adminisfrative  Process  Act 


OSMRE's  March  7. 1988  approval  also 
required  Virginia  to  amend  Section  480- 
03-19.843.12  or  otherwise  amend  its 
program,  to  specify  that  the  Director's 
decisions  on  whether  to  allow  the  £; 

extension  of  the  abatement  period  for  a'ik, 
violation  beyond  90  days  is  formally  ^  ^ 

appealable  in  accordance  with  the 
Virginia  Adminisfrative  Process  Act 

Virginia's  September  1. 1987, 
submittal  provided  for  an  administrative 
appeal  of  these  decisions  but  referenced 
section  480-03-19.843.16  of  tiie  Virginia 
regulations  and  section  45.1-249  of  the 
Virginia  Act.  The  referenced  sections 
are  highly  specific  to  appeals  of  Notices 
of  Violation  and  Cessation  Orders  and 
do  not  apply  to  other  types  of  appeals. 
On  November  3. 1987.  the  Director.  Big 
Stone  Gap  Field  Office,  informed  DMLR 
by  letter  (Administrative  Record  No.  VA 
657)  that  proposed  section  480-03- 
19.842.15(d)  and  480-03-19.843.12(j) 
could  not  be  approved.  DMLR 
responded  by  letter  dated  November  13, 
1987.  (Administi-ative  Record  No.  661) 
that  further  revisions  of  these  two 
sections  would  be  submitted.  Section  30 
CFR  946.16(d)  and  (e)  were  amended  on 
March  7, 1988.  (53  FR  7180-7183) 
allowing  Virginia  until  April  6, 1988,  to 
submit  further  revisions.  This  proposed 
amendment  replaces  the  references  to 
section  45.1-249  of  the  Virginia  Act  and/ 
or  section  480-03-19.843.16  of  the 
Virginia  regulations  with  references  to 
the  Virginia  Adminisfrative  Process  Act 
Section  9-1.14:1  et  seq.  of  the  Code  of 
Virginia.  ■ 

2.  The  current  approved  Virginia 
program  prohibits  any  person  who  has 
forfeited  a  performance  bond  provided 
to  guarantee  minesite  reclamation  from 
obtaining  additional  coal  surface  mining 
and  reclamation  permits.  Section  480- 
03-19.773.15(b)  of  Virginia's  program 
does  provide  that  additional  permits 
may  be  obtained  if  an  applicant 
demonnrates  that  all  violations  have 
been  corrected  or  are  in  the  process  of 
being  corrected.  However,  no 
procedures  for  reinstatement  are 
provided  in  Virginia's  program.  Virginia 
proposes  to  add  sections  480-03- 
19773.15(b)(12).  480-03-19800.52(a)  and 
(b).  and  480-03-19.843.13(f)  to  establish 
reinstatement  procedures.  ' 

Under  this  proposal,  persons  who 
have  forfeited  performance  bonds  may 
petition  the  Director.  DMME,  for 
reinstatement  of  eligibility  to  obtain  new 
permits.  To  be  eligible  for  reinstatement 
the  person  must  at  a  minimum:  abate 
any  outstanding  violations  existing  on 
each  site  for  which  a  bond  has  been 
forfeited  or  a  permit  revoked;  pay  all 
outstanding  civil  penalties,  fees,  and 
taxes  (both  State  and  Federal);  reclaim 
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each  forfeited  site  to  the  standards 
applicable  at  the  time  of  forfeiture;  pay 
to  the  Director.  DMME,  any  monies  in 
excess  of  the  forfeited  bond  amount 
expended  by  the  Commonwealth  to 
accomplish  reclamation  of  the  forfeited 
sites;  and  pay  a  civil  penalty  of  $500 
assessed  by  the  Director,  DMME.  on 
each  site  forfeited.  The  proposal  also 
provides  that  reinstatement  shall  be  a 
prerequisite  to  the  filing  of  new  permit 
applications.  |   ^  ^ 

3.  OSMRE,  on  two  separate  occasions 
during  1987,  revised  the  Federal 
regulations  pertaining  to  the  protection 
of  historic  resources.  On  February  10, 
1987.  (52  FR  4244-4283),  rules  were 
adopted  which  provided  permitting 
requirements  pertaining  to  information 
on  historic  and  archeological  resources 
within  proposed  exploration  sites; 
findings  which  must  be  made  as  to  the 
effect  of  proposed  mining  operations  on 
properties  listed  on,  or  eligible  for  listing 
on.  the  National  Register  of  Historic 
Places;  minimum  permitting 
requirements  pertaining  to  historic  and 
archeological  resources  and  cemeteries 
on  or  near  proposed  surfce  coal  mining 
and  reclamation  operations;  operation 
and  reclamation  plans  describing  the 
measures  to  be  used  to  prevent  adverse 
impacts  to  any  places  listed  on  the 
National  Register  of  Historic  Places;  and 
mitigation  and  treatment  measures  that 
may  be  required  to  protect  historic  and 
archeological  resources  listed  on.  orl 
eligible  for  listing  on,  the  Natinal      I 
Register  of  Historic  Places.  On  May  19, 
1987.  (52  FR  18792-18795),  OSMRE 
adopted  regulations  deBning  "historic 
lands"  and  "fragile  lands'*  to  be  applied 
during  the  lands  unsuitable  petition  ^ 
process. 

These  changes  were  adopted  in 
response  to  a  setUement  agreement 
resulting  from  litigation  involved  in 
Round  QI  of  In  re:  Permanent  Surface 
Mining  Regulation  Litigation  II  No.  79- 
1144  $.D.C.  1984).  I 

Vii^inia  proposes  to  amend  its      I 
program  to  conform  to  the  Federal  role 
changes  described  above.  %^ 

4.  As  provided  by  30  CFR         ^■ 
816.1ie(b)(3){i}  and  817.1160>)(3)(i). 
States  shall  specify  stocking  rates  for 
woody  species  on  lands  reclaimed  as 
forest  land  based  upon  consultation 
with  the  State  agencies  responsible  for 
the  administration  of  forestry  programs. 
Based  upon  recommendations  of  die 
State  Forester,  Vtf^nia  Department  of 
Forestry,  Virgiaia  proposes  to  amend 
sections  48(M)9-igi8tai16(b)(3)(vKc) 
and  480-0a-19.817.118(b)(3^v)(c)  to 
lower  its  standard  for  levegetation 
success  for  areas  planted  t»  herbaceous 
and  woody  species  on  steep  slopes  from 


P 


600  plants  per  acre  to  400  plants  per 
acre. 

5.  Sections  480-03-19.785.13 
(Experimental  Practices  Mining).  480- 
03-19.785.14  (Mountaintop  Removal 
Mining),  and  480-03-19.785.15  (Steep 
Slope  Mining)  of  the  Virginia  program 
contain  provisions  for  approval  of  a 
variance  from  backfilliiig  and  regrading 
to  approximate  original  contour  for  an 
industrial,  commercial,  residential,  or 
public  postmining  land  use  (including 
recreational  faciliteis).  Virginia  proposes 
to  amend  these  sections  to  add 
commercial  forestry  as  a  postmining 
land  use  for  which  a  variance  from 
approximate  original  contour  may  be 
approved. 

m.  PubUc  Comments  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h),  OSMRE  is  now 
seeking  comment  on  whether  the 
amendments  proposed  by  Virginia 
satisfy  the  applicable  program  approval 
criteria  of  30  CFR  732.15.  If  the 
amendments  are  deemed  adequate,  they 
will  become  part  of  the  Virginia 
program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the         ^ 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  'TJATES"  or  at 
locations  other  than  the  Big  Stone  Gap 
Field  Office  will  not  necessarily  be 
considered  in  the  final  rulemaking  or 
included  in  the  Administrative  Record. 

Public  Hearing 

Persons  wishing  to  comment  at  the 
public  hearing  should  contact  the  person 
listed  under  "FOR  FURTHER 
INFORMATION  CONTACT'  by  close  of 
business  on  Jime  8, 1988. 

if  no  one  requests  an  opportunity  to 
conmient  at  a  public  hearing,  the  bearing 
will  not  be  held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it  will 
greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow 
OSMRE  officials  to  prepare  adequate 
responses  and  appropriate  questions.  . 

The  pubbc  hearing  will  continae  on 
the  specified  date  until  all  persons 
scheduled  to  c«nunent  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  comment,  and  who 
wish  to  do  so.  will  be  heard  following 
those  schedded  The  hearing  will  end 
after  ail  persons  scheduled  to  comment 
and  persons  present  is  the  audience 
who  wish  to  comment  have  been  heard. 


Public  Meetirig 

If  only  one  person  requests  an 
opportunity  to  comment  at  a  hearing,  a 
pubUc  meeting,  rather  than  a  public 
hearing,  may  be  held. 
'  Persons  wishing  to  meet  with  OSMRE 
representatives  to  discuss  the  proposed 
amendmetns  may  request  a  meeting  at 
die  Big  Stone  Gap  Field  Office  by 
contacting  the  person  listed  under  "FOR 
FURTHER  WFORMATKMl  CONTACT."  All 
such  meetings  will  be  open  to  the  pubUc 
and,  if  possible,  notices  of  meetings  will 
be  posted  in  advance  at  the  locations 
listed  under  "AOORCSSES."  A  written 
summary  of  each  public  meeting  will  be 
made  part  of  the  Administrative  Record. 

list  of  Subjects  in  30  CFR  Fart  948 

Coal  mining,  Intergovernmental 
relations,  Surfape  mining.  Underground 
mining. 

Carl  C.  Close, 

Assistant  Director,  Eastern  Field  Operations. 

Date:  May  10, 1988. 

[FR  Doc.  88-11614  Filed  5-23-88;  8:45  am] 
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AGCNCV:  Coast  Guard.  DOT. 

action:  Notice  of  proposed  rulemaking. 


;  At  the  request  of  Thunder 
Promotions,  Inc.,  the  Coast  Guard  is 
considering  a  change  to  the  regulations 
governing  the  annual  Clarkston, 
Washington.  Limited  Hydroplane  Races 
which  would  allow  the  event  to  be  held 
on  die  15th.  16di  and  17th  of  )uly  in  1988 
and  on  any  weekend  during  the  month 
of  July  hi  subsequent  years.  This 
proposal  is  being  made  to  allow 
Thiuuier  Promotions,  Inc.,  to  attract 
nationwide  competition  by  iiolding  its 
annual  event  on  varying  dates  in  the 
month  of  July. 

DATES:  Comments  must  be  received  on 
or  before  Jidy  a  198a 

AOONESMS:  Comments  should  be 
mailed  to  Commander,  U.S.  Coast  Guard 
Group,  8707  N.  Basin  Avenue,  Portland, 
Oregon  97217.  The  coRunents  and  odier 
materials  refeienocd  in  this  neUca  will 
be  available  for  iaspeetion  and  capying 
at  U.S.  Coast  Guard  Grotq),  8707  N. 


Basin  Avenue,  Portland,  Oregon  97217, 
Mount  Saint  Helens  Building,  Room 
1108.  Normal  office  hours  are  between 
7:15  a.m.  and  3:45  pan.,  Monday  through 
Friday,  except  holidays.  Comments  may 
f  Iso  be  hand-delivered  to  this  address. 

fOR  FURTHER  INFORMATION  CONTACn 

LTJG  Guy  R.  Theriault,  Chief,  Port 
Management  Branch,  U.S.  Coast  Guard 
Group,  6767  N.  Basin  Avenue,  Portland, 
Oregon  97217,  (503)  240-9319. 

iuPPLBIENTARV  INFORMATION: 

Interested  persons  are  invited  to 
participate  in  this  rulemaking  by 
submitting  written  views,  data  or 
arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  notice 
CGD13  88-01  and  the  specific  section  of 
the  proposal  to  which  their  comments 
apply,  and  give  reasons  for  each 
comment. 

The  regulations  may  be  changed  in 
light  of  comments  received.  All 
comments  received  before  the 
expiration  of  the  comment  period  will  be 
considered  before  final  action  is  taken 
on  this  proposal.  No  public  hearing  is 
planned,  but  one  may  be  held  if  written 
requests  for  a  hearing  are  received  and 
it  is  determined  that  the  opportunity  to 
make  oral  presentations  will  aid  the 
rulemaking  process. 

Drafting  Information 

'  The  drafters  of  diis  notice  are  LTJG 
Guy  R.  Theriault.  Project  Officer,  U.S. 
Coast  Guard  Group.  Pordand.  Oregon, 
and  LCDR  Lawrence  Kiem.  Project 
Attorney,  ThirteenUi  Coast  Guard 
District  Legal  Office. 

Discussion  of  Proposed  Regulations 

Prior  to  1987,  the  annual  Clarkston, 
Washington,  Limited  Hydroplane  Races 
were  conducted  on  the  first  weekend  in 
July.  In  1987,  Thunder  Promotions 
rescheduled  the  races  to  mid-July  to  help 
attract  more  nationwide  competition. 
The  Coast  Guard  permitted  this  change 
and  issued  Temporary  Local  Regulations 
to  help  ensure  the  safety  of  all 
waterway  users  during  the  race  period. 
Environmental  and  economic 
assessments  were  conducted  in 
conjunction  with  those  regulations  and 
no  significant  impacts  were  identified. 
The  races  were  subsequendy  held  as 
rescheduled  and  no  problems  were 
encountered.  Thunder  Promotions  is 
now  seeking  to  make  permanent  their 
desire  to  hold  the  annual  race  on 
whichever  weekend  in  Jidy  they  believe 
will  attract  the  most  competition  and 
spectators.  The  Coast  Guard  is 
proposing  to  incorporate  this  desire  into 
regulation  by  amending  33  CFR 
100.1302(a)  to  allow  die  races  to  be  held 


on  die  15d).  16di  and  17di  of  July  in  1988 
and  on  any  weekend  in  July  in 
subsequent  years. 

Economic  Assessment  and  Certification 

These  proposed  regulations  are 
considered  to  be  nonmajor  under 
Executive  Order  12291  on  Federal 
Regulation  and  nonsignificant  under 
Department  of  Transportation  regulatory 
poUcies  and  procedures  (44  FR  11034; 
February  28, 1979).  The  economic  impact 
of  this  proposal  is  expected  to  be  so 
minimal  that  a  full  regulatory  evaluation 
is  unnecessary.  These  regulations  will 
continue  to  affect  a  short  section  of  the 
Snake  River  which  experiences  only 
light  commercial  traffic.  The  regulations 
are  in  effect  for  only  three  days  each 
year  and  two  of  those  days  are  Satiirday 
and  Sunday.  The  Patrol  Commander  will 
continue  to  allow  commercial  traffic  to 
transit  the  area  between  races. 

Since  the  impact  of  this  proposal  is 
expected  to  be  minimal,  the  Coast 
Guard  certifies  that,  if  adopted,  it  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety.  Navigation  (water). 

Proposed  Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  Part  100 
of  Tide  33,  Code  of  Federal  Regulations 
as  follows: 

PART  lOO-KAMENDED] 

1.  The  audiority  citation  for  Part  100 
continues  'ro  read  as  follows: 

Authority:  33  U.S.C.  1233: 49  CFR  1.48  and 
33  CFR  100.35. 

2.  Section  100.1302(a)  is  revised  to 
read  as  follows: 

S10ai302    Annual  Clarkston,  Washington. 
UmHed  Hydroplane  Rseas. 

(a)  On  Friday  and  Saturday,  15  and  16, 
July  1988,  this  regulation  will  be  in  effect 
bom  8:00  a.m.  to  6:00  pjn.  On  Sunday,  17 
July  1988,  diis  regulation  will  be  in  effect 
bom  8.-00  a.m.  until  one  hour  after  the 
conclusion  of  the  last  race.  This  section 
will  be  effective  thereafter  annually  on  a 
Friday,  Saturday,  and  Sunday  in  July  as 
published  in  the  Local  Notice  to 
Mariners. 


Dated:  April  22, 198a 

G.A.  Penington. 

Acting  Commander,  JSth  Coast  Guard 
District 

[FR  Doc  8&-11S88  Filed  S-23-88;  a-45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  228 

[FRL-3304-41 

Ocean  Dumping;  Proposed 
Designation  of  a  Site 

AQENCV:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

summary:  The  U.S.  Environmental 
Protection  Agency  (EPA)  today  proposes 
to  designate  four  dredged  material 
disposal  sites  located  offshore  of 
Arecibo,  Mayaguez,  Ponce,  and 
Yabucoa,  Puerto  Rico,  for  the  disposal  of 
dredged  material  removed  bom  the 
Arecibo,  Mayaguez,  Ponce  and  Yabucoa 
harborj.^8p€ctively.  This  action  is 
necessary  to  provide  acceptable  ocean 
dumping  sites  for  the  current  and  future  ' 
disposal  of  dredged  material.  These 
proposed  site  designations  do  not 
authorize  any  actual  disposal  of  dredged 
materiaL  Authorization  to  ocean  dump 
dredged  material  at  the  sites  is  granted 
only  by  permit  and  other  administrative 
proceedings  conducted  by  the  U.S.  Army 
Corps  of  Engineers  (COE). 

DATE:  Comments  must  be  received  on  or 
before  July  a  198a 

ADDRESSES:  Send  comments  to:  Mario  P. 
Del  Vicario,  Chief,  Marine  and 
Wedands  Protection  Branch,  EPA, 
Region  II,  28  Federal  Plaza,  Room  837. 
New  York,  New  York  10278-0090. 

The  file  supporting  this  proposed 
designation  is  available  for  public 
inspection  at  the  above  address. 

The  Draft  and  Final  Environmental 
Impact  Statements  (EIS)  for  the 
designation  of  the  Arecibo,  Mayaguez, 
Ponce,  and  Yabucoa  dredged  material 
disposal  sites  evaluate  the 
environmental  impacts  associated  with 
the  proposed  designations.  These 
documents  are  avaUable  for  public 
review  at  the  following  locations: 

U.S.  Environmental  Protection  Agency. 

Environmental  Impacts  Branch,  26 

Federal  Plaza,  Room  500,  New  York, 

New  York.  10278-0090 
U.S.  Environmental  Protection  Agency. 

Caribbean  Field  Office,  1413  Avenida 

Fernandez  Juncos — Stop  20,  Santurce. 

Puerto  Rico 
U.S.  Environmental  Protection  Agency, 

Public  Information  Reference  Unit, 

Room  2904  (Rear),  401 M  Sti«et.  SW , 

Washington,  DC  20460 
U.S.  Army  Corps  of  Engineers, 

Jacksonville  District  Office.  400  W. 

Bay  Street.  Jacksonville.  Florida  '.22  i2 
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U.S.  Army  Corp*  of  Engmeen,  San  Juan 
Area  Office.  400  Avenida  Fernandez 
]uncos,  San  Juan,  Puerto  Rico 

Puerto  Rico  Department  of  Natural 
Resources,  Oficina  204,  Centro 
Gubemamental,  Avenida  Rotarios, 
Arecibo,  Puerto  Rico 

Puerto  Rico  Department  of  Natural 
Resources,  Oficina  A.  Centro 
Commercial,  2  Alturas  de  Mayaguez 
Carr.,  Mayaguez,  Puerto  Rico 

Puerto  Rico  Department  of  Natural 
Resources,  5  Calle  Cdenia,  Humacao, 
Puerto  Rico 

Puerto  Rico  Department  of  Natural 
Resources,  Hospital  Sub-Regional, 
Ponce.  Puerto  Rico 

FOR  FUNTNCR  INFOIUiATION  CONTACR 

Mario  P.  Del  Vicario,  Chief,  Marine  and 

Wetlands  Protection  Brandi,  EPA. 

Region  II.  28  Federal  Plaza,  Room  837, 

New  York.  New  York  10278-0090.  (212) 

264-517a 

SUPPiEMCNTARV  INFORMATION: 

A.Backgioand 

Section  102(c)  of  the  Marine 
Protection.  Research,  and  Sanctuaries 
Act  of  1972.  as  amended,  33  U.S.C.  1401 
et  seq.  ("the  Act"),  gives  the 
Administrator  of  EPA  the  authority  to 
designate  sites  where  ocean  dumping 
may  be  permitted.  On  December  24, 
1986,  the  Administrator  delegated  the 
authority  tc^  designate  ocean  dtmiping 
sites  to  the  Regional  Administrator  of 
the  EPA  Region  in  which  the  site  is 
located.  This  site  designation  is  being 
made  pursuant  to  that  authority. 

Section  103  df  the  Act  gives  authority 
to  the  Secretary  of  the  Army  to  issue 
dredged  material  disposal  permits.  Sudi 
permits  are  evaluated  according  to 
criteria  promulgated  in  the  EPA  Ocean 
Dimiping  Regulations  (40  CFR  Chapter  I. 
Subchapter  H,  Part  227)  and  are 
reviewed  by  EPA  for  concurrence  before 
issuance.  In  all  cases,  a  need  for  ocean 
disposal  must  be  established  before 
issuance  of  a  disposal  permit.  Section 
103  of  the  Act  also  requires  the 
Secretary  to  use  recommended  sites 
designated  by  EPA  to  the  maximum 
extent  feasible. 

The  EPA  Ocean  Dumping  Regulations 
(40  CFR  Chapter  I,  Subchapter  H, 
\  228.4)  state  that  ocean  dumping  sites  • 
will  be  designated  by  publication  in  Part 
22a  A  list  of  "Approved  Interim  and 
Final  Ocean  Dumping  Sites",  including 
the  interim  sites  for  Arecibo,  Mayaguez, 
and  Ponce,  was  published  on  January  11. 
1977  (42  FR  2461  et  aeq.\.  The  interim 
site  for  Yabucoa  was  added  to  the  list 
on  May  11, 1979  (44  FR  27662). 

EPA  generally  is  not  required  to 
designate  ocean  disposal  sites  for 
dredged  material  but  does  so  when  it 


believea  ocean  diqiosal  may  b»  • 
reasonable  dispoaal  donative. 
Interested  persons  may  participate  in 
this  proposed  rulemaking  by  submitting 
written  comments  within  45  days  of  the 
date  of  this  pubUcation  to  the  address 
given  above. 

B.  EIS  DevriopoMBt 

Section  102(c)  of  the  National 
Environmental  Policy  Act  of  1960 
(NEPA).  42  U.S.C  4321  el  seq.,  requires 
that  Federal  agencies  prepare  an 
environmental  impact  statement  (EIS) 
on  proposals  for  major  Federal  actions 
significantly  affecting  the  quality  of  the 
human  environment  The  objective  of 
NEPA  is  to  build  into  Agency  decision- 
making processes  careful  consideration 
of  all  environmental  aspects  of  proposed 
actions.  Although  NEPA  does  not  apply 
to  EPA  activities  of  this  type.  EPA  has 
voluntarily  made  a  commitment  to 
prepare  EISs  in  connection  with  ocean 
dumping  site  dewgnations  (39  FR  16186; 
May  7. 1974). 

On  September  3. 1966.  EPA  issued  a 
draft  EIS  entitled  Draft  Environmental 
Impact  Statement  for  the  Designation  of 
Ocean  Dredged  Material  Disposal  Sites 
for  Arecibo,  Mayaguez,  Ponce,  and 
Yabucoa.  Puerto  Rico.  On  October  17, 
1986,  a  notice  of  availability  of  the  draft 
EIS  for  public  review  and  comment  was 
published  in  the  Federal  Register  (51  FR 
37068).  The  public  comment  period  on 
this  draft  EIS  closed  December  15. 1986. 
The  final  EIS  is  being  issued 
concurrently  with  this  proposed  rule. 

Comment  letters  were  received  on  the 
Draft  EIS  and  are  simimarued  below. 

The  National  Science  Foundation 
(NSF)  indicated  that  there  would  be  no 
impact  on  the  operation  of  the  NSF- 
sponsored  Natural  Astronomy  and 
Ionosphere  Center  in  Arecibo. 

The  Environmental  Quality  Board. 
Commonwealth  of  Puerto  Rico, 
commented  that  the  EIS  should  be 
translated  into  Spanish  in  accordance 
with  the  Environmental  Public  Policy 
Act  (EWA).  EPA's  Office  of  Regional 
Counsel  has  determined  that  the 
provisions  of  EPPA  apply  to  the  actions 
of  departments,  agencies,  government 
corporations,  municipalities,  and 
instrumentalities  of  the  Commonwealth. 
The  actions  of  federal  agencies  are 
subject  to  the  provisions  of  die  National 
Environmental  Policy  Act  (NEPA)  which 
do  not  require  the  translation  of 
documents  into  Spanish.  EPA  has 
prepared  versions  of  documents  in 
Spanish  when  public  interest  has 
warranted  that  action.  However,  in  this 
case,  minimal  public  interest  was 
expressed  so  no  version  ajqieared  in 
Spanish. 


The  Center  for  EnviroaiBentalHealtii    : 
requested  infonnatian  regarding  the 
identificatkn  off  hamm  disease  ! 

orgamsmt  that  any  ba  present  in  the 
dredged  material  The  DEIS  did  not 
identify  ai^  bnaaan  disease  organisms 
in  the  dredged  awterial.  because  such 
organisms  are  not  generally  associated 
with  dredged  materiaL  Tests  for  huaian 
disease  organisms  are  not  conducted  on 
dredged  material  unless  there  is  reason 
to  suspect  their  presence  (e.g.,  proximity 
to  sewage  outfall). 

Several  comments  were  made 
regarding  alternate  uses  of  the  dredged 
material,  such  as  beach  nourishment  or 
wetland  creation,  in  place  of  ocean 
disposal.  The  purpose  of  this  action  is  to 
locate  and  designate  environmentally 
acceptable  and  economically  feasible 
ocean  disposal  sites  for  each  coastal  .' 
project  area  where  a  continuing  need  for 
ocean  disposal  has  been  identified  by 
the  U.S.  Army  Corps  of  Engineers.  The 
use  of  land-based  alternative  sites  and 
the  need  for  ocean  disposal  are  assessed 
on  a  case-by-case  basis  dnring  the 
permitting  process.  Site  designation 
does  not  imply  that  permits  will  be 
issued  to  dispose  of  dredged  material  at 
these  sites.  The  need  for  ocean  disposal 
will  continue  to  be  assessed  on  a  case- 
by-case  basis.  ^ 

The  draft  EIS  recommended 
relocation  of  three  of  the  interim  sites  to 
new  areas  considered  less 
environmentally  sensitive.  The  Corps  of 
Engineers  requested  that  the  economic 
impact  of  relocating  the  sites  further 
offshore  should  be  addressed.  The 
proposed  new  locations  for  the 
Mayaguez,  Ponce,  and  Yabucoa  sites  are 
1.5, 1.5,  and  2.75  nautical  miles 
(respectively)  further  offshore  than  the 
existing  interim  locations.  EPA 
considers  the  incremental  cost 
associated  with  the  transport  of  dredged 
material  to  an  environmentally 
prefetrable  site  to  be  acceptable  and 
consistent  with  the  intent  of  the 
designation  process. 

The  action  discussed  in  the  EIS  is  the 
designation  for  continuing  use  of  four 
ocean  disposal  sites  for  dredged 
materiaL  The  purpose  of  the  designation 
is  to  provide  an  environmentally 
acceptable  location  for  the  ocean 
disposal  of  dredged  material.  Ocean 
disposal  at  the  sites  will  only  be 
allowed  on  a  case-by-case  basis  after 
the  U.S.  Army  Corps  of  Engineers  \ 

(COB).  Jacksonville  District,  has  issued 
a  permit  autltorizing  disposal  EPA 
reviews  the  public  notice  announcing  a    ^ 
complete  permit  apfriication  and  .• 

provdes  comments  on  the  proposed 
action  prior  to  permit  issuance. 

i 
I 
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Ilie  EIS  discusses  die  need  for  site 
designation  and  examines  ocean 
disposal  sites  and  alternatives  to  the 
proposed  action.  Three  sites  were 
examined  for  Arecibo  (the  interim  site 
and  two  alternate  sites);  at  all  other 
locations,  four  sites  were  evaluated  (the 
interim  sites  and  three  alternate  sites). 
Land-based  disposal  alternatives  were 
examined  in  some  detail  in  the  draft  EIS 
and  will  be  re-examined  during 
decision-making  on  individual  permit 
applications  for  the  ocean  dumping  of 
dredged  material. 

The  EIS  presents  the  information 
needed  to  evaluate  the  suitability  of 
ocean  disposal  areas  fm*  final 
designation  and  includes  the  results  of  a 
disposal  site  environmental  study 
completed  in  1984.  AU  activities 
associated  with  these  final  site 
designations  were,  or  are,  being 
conducted  in  accordance  with  the  Act, 
the  Ocean  Dumping  Regulations,  and 
other  an^plicable  Federal  environmental 
legislation. 

C  Proposed  Site  Designations 

The  first  proposed  site  is  located 
approximately  1.5  nautical  miles  north 
of  Arecibo  harbor,  Puerto  Rico,  and 
occupies  an  area  of  approximately  1 
square  nautical  mile.  Water  depths 
within  the  site  rai^  from  101  to  417 
meters.  The  corner  coordinates  of  the 
site  are  as  follows: 

IB'sroor  N,  flB*43'4r  w 
18*31 '00'  N.  e6*4r45'  W 
IS'SCOO'  N,  W*42'4S*  W 
IS'SCOO*  N,  e8*43'47-  W. 

The  second  proposed  site  is  located 
approximate  6  nautical  miles  west  of 
Mayaguez  harbor,  I^ierto  Rico,  and 
occupies  an  area  of  approximately  1 
square  nautical  ndie.  Water  depths 
within  the  site  range  from  351  to  384 
meters.  The  corner  ooordinates  of  the 
site  are  as^foUows: 

18*15'30"  N.  6ri6'13"  W 

i8'i5'30"  N.  snyii"  W 
iB'Wdor  N.  ans'ii"  w 
i8*i4'30"  N.  «rnrir  w. 

Tne  third  proposed  site  is  located 
approximately  4.5  nautical  miles  south 
of  Ponce  harbor,  Puerto  Rico,  and 
occupies  an  area  of  approximately  1 
square  nautical  mile.  Water  depdis 
within  the  site  range  from  329  to  457 
meters.  The  comet  coordinates  of  the 
site  one  as  follows: 

irwotr  N.  ee*3r43"  w 

ir54'09"  N.  eS'38'41''  W 

irsa'oo"  N,  88*aa'«"  w 
irsa'oo"  N,  e6*3r43"  w. 

The  fourth  proposed  site  is  located 
approximate  6  nautical  miles  east  (rf 
Yabucoa  harbor.  Puerto  Rico,  and 
occupies  an  area  of  approximately  1 


square  nautical  mile.  Water  depdis 
within  the  site  range  from  Stt  to  914 
meters.  The  comer  cooodinates  of  the 
site  are  as  follows: 

18*03'42"  N,  85*42'40"  W 
18*03'4r  N,  65*41'47~  W 
18*02'42"  N.  65*41'47"  W 
18"02'4r  N.  65*4r49"  W. 

Use  of  the  sites  will  be  restricted  to 
the  di^xisal  of  dredged  material 
associated  widi  maintenance  dredging 
projects  originating  within  Arecibo, 
Mayaguez,  Ponce  and  Yabucoa  harbors. 
Continued  use  of  a  ute  wriU  be  restricted 
or  temiinated  if  disposal  operations  at 
the  site  at  any  time  cause  unacceptable 
adverse  impacts. 

D.  RegulatOTy  RaqutteaaeBts 

Five  general  criteria  are  used  in  the 
selection  and  approval  of  ocean 
disposal  sites  for  continuing  use.  Sites 

are  selected  so  as  to  minimint 

interference  with  other  marine  activities, 
to  keep  temporary  pertartrations 
associated  with  the  dumping  from 
causing  impacts  outside  die  disposal 
site,  and  to  permit  effective  monitoring 
to  detect  any  adverse  impacts  at  an 
early  stage.  Where  feasible,  locations 
off  the  Continental  Shelf  are  chosen.  If 
at  any  time  disposal  opeations  at  an 
iaterim  site  cause  unacceptaUe  adverse 
icnpact*.  the  use  of  that  site  will  be 
terminated  as  soon  as  a  suitable 
alternate  disposal  site  can  be 
designated.  The  general  criteria  are 
given  in  {  228.5  of  the  EPA  Ocean 
Dumping  Regulations,  while  S  223.6  lists 
eleven  specific  factors  used  in 
evaluating  a  proposed  disposal  site  to 
ensure  that  the  general  criteria  are  met 

Normally,  EPA  chooses  sites  where 
the  dredged  material  can  be  contained 
within  the  site  after  disposal  This  is 
generally  feasible  in  shallow  water  (10 
to  50  meters)  environments  where 
valuable  natural  resources  will  not  be 
placed  at  risk.  In  Puerto  Rica  however, 
shallow  water  environments  typically 
are  inhabited  by  corals.  To  avoid  direct 
disposal  on  coral,  deeper  water  sites  are 
selected.  As  a  consequence  of  selecting 
deeper  water  sites,  a  portion  of  the 
dredged  material  may  be  transported 
outside  of  the  site  boundaries:  however, 
the  effects  of  such  transport  is 
preferable  to  disposal  on  coral  r^fs. 

The  four  proposed  sites  are 
acceptable  under  the  five  geneal 
criteria.  The  characteristics  of  the 
proposed  sites  are  discussed  below  in 
terms  of  the  eleven  factors. 


D.1  AREaao 

D.  1. 1    Geographical  Position.  Depth  of 
Water,  Bottom  Topography,  and 
Distance  From  Coast  [40  CFR 
228.6(a)(l]] 

The  proposed  Arecibo  site  is  located 
within  the  coordinates  listed  in  the 
previous  section  of  this  proposed  rule 
and  is  approximately  1  nautical  mile 
north  of  the  nearest  coasUine.  The 
bottom  of  the  site  slopes  sharply  to  the 
north,  virith  depths  ranging  fixmi  101  to 
417  meters. 

D.1.2  location  in  Relation  to  Breeding. 
Spawning,  Nursery,  Feeding,  or  Passage 
Areas  of  Living  Resources  in  Adult  of 
Juvenile  Phases.  [40  CFR  228.6(a)(2)] 

The  proposed  Arecibo  site  is  1  to  2 
nautical  miles  from  the  nearest 
significant  breeding,  spawning,  or 
nursery  area  of  nearshore  living 
resources.  Because  the  site  is  typical  of 
nearby  well-flushed  open  ocean 
locations,  there  is  no  evidence  to  suggest 
that  the  proposed  site  has  any  unique 
importance  as  feeding  or  passage  areas 
for  biota. 

Endangered  sea  turtles  and  the  brown 
pelican  inhabit  coastal  Puerto  Rico. 
Available  information  indicates  that 
these  species  are  most  active  in  the 
nearshore  coastal  environment  and  are 
only  transients  in  oceanic  environments. 
Consequendy,  ocean  disposal  of 
dredged  material  is  not  expected  to 
adversely  affect  these  species. 

D.1.3    Location  in  Relation  To  Beaches 
and  Other  Amenity  Areas.  [40  CFR 
228.6(a)(3)] 

The  proposed  Arecibo  site  is  about  t 
nautical  miles  from  the  nearest 
recreational  beach.  Because  of  the 
decreasing  water  depth  in  the  westeriy 
direction,  dredged  material  deposited  at 
the  site  is  e^qwcted  to  settle  within  the 
confines  of  the  designated  site,  or  a 
short  distance  to  the  west  within 
minimal  time  subsequent  to  disposal. 
Since  virtually  all  dredged  material  will 
setde  to  the  bottom  near  the  release 
point  it  is  not  anticipated  that  any 
released  material  will  adversely  affect 
the  nearby  shoreline.  Due  to  ambient 
ocean  currents,  no  dredged  material  is 
expected  to  be  transported  to  the  beach 
area. 

D- 1.4    Types  and  Quantitites  of  Wastes 
Proposed  To  Be  Disposed  of  and 
Proposed  Methods  of  Release,  Including 
Methods  of  Packing  the  Waste,  if  any. 
[40  CFR  228.6(a)(4)] 

Hie  Arecibo  site  is  expected  to 
receive  approximately  150,000  cubic 
yards  of  sandy  dredged  material  once 
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every  3  to  5  years.  The  material  will  be 
obtained  through  maintenance  dredging 
of  navigational  channels  and  berthing 
areas  in  Arecibo  harbor.  Dimiping  would 
occur  from  hopper  dredges  or  barges, 
depending  on  the  availability  of 
equipment  at  the  time  of  dredging. 

D.1.5.    Feasibility  of  Surveillance  and 
Monitoring.  [40  CFR  228.6(a)(S)] 

Surveillance  is  the  responsibility  of 
the  U.S.  Coast  Guard,  while  monitoring 
activities  are  the  responsibility  of  EPA 
and  the  COE.  Because  of  its  proximity  to 
,     the  shore,  surveillance  by  shipridars, 
helicopters,  or  other  vessels  would  be 
feasible  at  the  proposed  Arecibo  site. 
Water  depths  are  not  sufficient  to 
i^ipede  either  water  quality  sampling  or 
benthic  sampling  during  monitoring 
activities.  The  site  could  be  monitored 
by  ocean-going  vessels.  The  EPA  has 
conducted  monitoring  and  research 
activities  in,  and  near,  the  proposed  site. 

D.1.6.    Dispersal,  Horizontal  Transport, 
and  Vertical  Mixing  Characteristics  of 
the  Area,  Including  Prevailing  Current 
Direction  and  Velocity,  if  any.  [40  CFR 
228.e(a)(6)] 

The  waters  near  the  proposed  Arecibo 
'  site  are  characterized  by  weak  (3  to  5 
cm/s)  westeriy  subsurface  currents. 
Because  of  the  decreasing  water  depth 
in  the  westerly  direction,  dredged 
materials  are  expected  to  settle  out 
within  the  dump  site  or  a  short  distance 
to  the  west  within  a  short  time  following 
disposal.  Dispersal  and  horizontal 
mixing  of  the  water  coliunn  are  weak 
because  of  the  low  current  speeds.  The 
dispersal,  horizontal  transport  and 
vertical  mixing  characteristics  of  the  site 
are  such  that  dumped  dredged  material 
is  likely  to  remain  within  the  con&ies  of 
the  site. 

D.  1. 7.    Existence  and  Effects  of  Current 
and  Previous  Discharges  and  Dumping 
in  the  Area  (Including  Cumulative 
Effects).  [40  CFR  228.6(a)(7)] 

A  total  of  584.477  cubic  yards  of 
dredged  material  has  been  previously 
disposed  of  at  the  Arecibo  interim  site. 
In  1984,  a  survey  cruise  detected  a 
higher  percentage  of  silty  sand  at  the 
Arecibo  site  than  in  nearby  sediments. 
Because  the  proposed  site  has 
historically  been  used  for  dumping,  it  is 
presumed  that  the  difference  in 
sediment  types  is  the  result  of  previous 
dumping  activities.  Historical  disposal 
of  dredged  material  at  the  interim. 
Arecibo  site  has  not  resulted  in     I 
substantial  adverse  ejects  to  biotic 
resources  of  the  ocean  or  to  other  uses 
of  the  marine  environment.  The  fauna  of 
the  site  are  more  typcial  of  those 


inhabiting  sandy  sediments  than  those 
inhabiting  silty  sediments  (see  0.1.9). 
Dredged  material  deposited  at  the 
proposed  Arecibo  site  %viU  bury  benthic 
organisms.  The  effect  of  burial  is 
expected  to  be  temporary,  because  the 
site  is  inhabited  by  species  that  have 
either  survived  previous  disposal  or 
have  recolonized  the  site  after  disposal. 
The  deposited  material  will  accumulate 
on  the  sea  floor,  but  is  not  likely  to 
interfere  with  other  uses  of  the  ocean. 
Impacts  of  dredged  material  disposal 
will  be  primarily  limited  to  the  sea  floor. 

D.1.8.    Interference  with  Shipping, 
Fishing,  Recreation,  Mineral  Extraction, 
Desalination,  Fish  and  Shellfish  Culture. 
Areas  of  Special  Scientific  Importance, 
and  Other  Legitimate  Uses  of  the 
Ocean.  [40  CFR  228.6(a)(8)] 

There  are  no  expected  impacts  on  any 
of  these  factors.  There  are  no  designated 
shipping  lanes  within  the  coordinates  of 
the  proposed  site.  Fishing  areas  are 
located  east  and  south  of  the  proposed 
site.  Fishing  areas  are  located  east  and 
south  of  the  proposed  site,  but  ocean 
ourents  would  transport  dredged 
material  away  from  these  areas.  No 
dredged  materials  are  expected  to  be 
transported  towards  shore-based 
recreational  areas.  No  mineral 
extraction  or  desalinaton  operations 
would  be  impacted.  No  fish  or  shellHsh 
culture  operations  exist  or  are  planned 
near  the  dumpsite.  The  proposed  site 
does  not  contain  any  known  areas  of 
special  scientific  importance. 

D.1.9.    The  Existing  Water  Quality  and 
Ecology  of  the  Site  as  Determined  by 
Available  Data  or  By  Trend  Assessment 
or  Baseline  Surveys.  [40  CFR  228.6(a)(9)] 

Water  quality  at  the  proposed  Arecibo 
site  is  good,  typical  of  the  well-flushed 
open  ocean  conditions  in  Puerto  Rican 
coastal  areas.  The  water  is  optically 
clear  with  little  suspended  material,  and 
there  is  no  evidence  of  organic 
enrichment  or  eutrophication.  Oxygen 
concentrations  are  high  and  nutrient 
concentrations  are  low. 

Species  composition  of  benthic 
organisms  at  the  proposed  site  reflects 
the  increased  sand  content  found  in  the 
sediments  at  the  disposal  site.  Among 
polychaete  worms  and  crustaceans 
inhabiting  the  site,  the  percentage  of 
species  and  individuals  of  ecological 
types  suited  to  sandy  environments  is 
higher  at  the  proposed  site  than  at 
nearby  locations.  The  fauna  at  the 
proposed  site  are  well-adapted  to 
recolonize  after  future  disposal 
operations. 


D.  1. 10  Potential  For  the  Development 
or  Recruitment  of  Nuisance  Species  in 
the  Disposal  Site.  [40  CFR  228.6(a)(10)] 

Previous  disposal  at  the  proposed 
Arecibo  site  has  not  caused  j 

development  of  nuisance  species  at  the 
site.  There  are  no  known  components  in 
the  dredged  material  which  would 
attract  or  recruit  nuisance  species  at  the 
site.  In  the  unlikely  event  that  pathogens 
were  contained  in  the  dredged  material, 
it  is  considered  improbable  that  they 
could  survive  and  reproduce  in  the  cold, 
100-  to  400-meter  depth  environment  of 
the  sea  floor  at  the  site. 

D.1.11    Existence  at  or  in  Close 
Proximity  to  the  Site  of  any  Significant 
Natural  or  Cultural  Features  of 
Historical  Importance.  [40  CFR 
228.6(a)(ll)J 

No  such  areas  have  been  identiHed  at 
the  proposed  Arecibo  site  or  in  areas 
likely  to  be  affected  by  dredged  material 
disposal  at  the  site. 

D.2    MAYAGUEZ 

D.2. 1    Geographical  Position,  Dept  of 
Water,  Bottom  Topography,  and 
Distance  from  Coast  [40  CFR 
228.6(a)(1)] 

The  proposed  site  is  located  at  the 
coordinates  listed  in  the  previous 
section  of  this  proposed  rule  and  is 
approximately  3.5  nautical  miles  west  of 
the  nearest  coastline.  The  bottom  of  the 
site  slopes  slightly  in  a  westeriy 
direction  from  351  to  384  meters. 

D.2.2.    Location  in  Relation  to  Breeding, 
Spawning,  Nursery,  Feeding,  or  Passage 
Areas  of  Living  Resources  in  Adult  or 
Juvenile  Phases.  [40  CFR  228.6(a)(2)] 

The  proposed  Mayaguez  site  is  at     - 
least  3  nautical  miles  from  the  nearest 
significant  breeding,  spawning,  or 
nursery  area  of  nearshore  living 
resources.  Because  the  site  is  typical  of 
nearby  well-flushed  open  ocean 
locations,  there  is  no  evidence  to  suggest 
that  the  proposed  site  has  any  unique 
importance  as  feeding  or  passage  areas. , 
for  biota. 

Endangered  sea  turtles  and  the  brown 
pelican  inhabit  coastal  Puerto  Rico. 
Available  information  indicates  that 
these  species  are  most  active  in  the 
nearshore  coastal  environment  and  are 
only  transients  in  oceanic  environments. 
Consequently,  disposal  of  dredged 
material  is  not  expected  to  adversely 
affect  these  species. 


D.2.3.    Location  in  Relation  to  Beaches 
and  Other  Amenity  Areas.  [40  CFR 
.i28.6(a)(3)] 

The  proposed  Mayaguez  site  is 
ipproximately  4  nautical  miles  from  the 
nearest  recreational  beadi.  Modeling  of 
the  movement  of  the  dredged  material 
disposed  of  at  the  proposed  Mayaguez 
site  indicates  that  the  material  would 
not  be  transported  to  the  shoreline. 

D.Z4.    Typ^  and  Quantities  of  Wastes 
Proposed  to  be  Disposed  of  and 
Proposed  Methods  of  Release,  Including 
Methods  of  Packing  the  Waste,  if  any. 
[40  CFR  228.6(a)(4)] 

Approximately  53.500  cubic  yardd  of 
mixed  sand,  silt  and  clay  dredged 
material  is  expected  to  be  disposed  of  at 
the  Mayaguez  site  once  every  2  years. 
The  material  will  be  obtained  through 
maintenance  dred^ng  of  navigational 
chaanels  and  berthing  areas  in 
Mayaguez  harbor.  Tlie  dumping  would 
occur  primarily  bom  hopper  dredges. 

D.2.5    Feasibility  of  Surveillance  and 
Monitoring.  [40  CFR  228.6(a)(5)] 

Surveillance  is  the  responsibility  of 
the  U.S.  Coast  Guard,  while  monitoring 

activities  are  the  respoiuibility  of  EPA 
and  the  COE.  Because  of  its  proximity  to 
the  shore,  surveillance  by  shipriders, 
helicopters,  or  other  vessels  would  be 
feasible  at  the  proposed  Mayaguez  site. 
Water  depths  are  not  sufiBdent  to 
impede  either  water  quality  sampling  or 
benthic  sampling  during  monitoring 
activities.  The  site  could  be  monitored 
by  ocean-going  vessels.  The  EPA  has 
conducted  monitoring  and  research 
activities  in,  and  near,  the  proposed  site. 

D.2.6   Dispersal,  Horizontal  Traasport. 
and  Vertical  Mixing  Characteristics  of 
the  Area,  Including  Prevailing  Current 
Direction  and  Velocity,  if  any.  [40  CFR 
228.6(a)(6)] 

The  waters  near  the  proposed 
Mayaguez  site  are  characterized  by 
moderate  (15  cm/s)  southwesteriy 
subsurface  currents.  The  dredged 
materials  are  expected  to  be  deposited 
within  the  dumpsite  or  within  1.5 
nautical  miles  southwest  of  the 
dumpsite  within  a  short  time  following 
disposal.  Horizontal  mixing  of  the  water 
column  is  not  sufficient  to  cause 
significant  dispersal  of  the  dredged 
material. 

D.2.  T  Exis  tends  and  Effects  of  Current 
and  Previous  Discharges  and  Dumping 
in  the  Area  (Including  Cumulative 
Effects).  [40  CFR  228.6(a)(7)] 

Previous  dredged  material  disposal 
has  occurred  at  a  nearby  interim 
disposal  site.  There  are  no  other  current 
or  previous  discharges  at  or  near  the 


site.  There  has  been  no  known  dumping 
of  dredged  material  at  the  proposed 
Mayaguez  site.  A 1984  survey  cruise 
detected  no  difference  in  species 
coimrasition  of  bottom  fauna  between 
the  proposed  site  and  nearby  areas, 
inclucljing  the  interim  site. 

Bed  material  disposed  of  at  the 
Mayagi^site  will  be  deposited  on  the 
sea  floor >ts4nd  near  the  site.  Benthic 
organisms  wuTbe^buried  by  this  action. 
However,  due  to  tMMelatively  fine 
native  of  the  dredged  material, 
recolonization  of  ^  site  subsequent  to 
disposal  will  likely  be  accomplished  in  a 
short  time  period.  Impacts  of  dredged 
material  disposal  will  be  primarily 
limited  to  the  sea  floor. 

D.2.8    Interference  with  Shipping, 
Fishing,  Recreation,  Mineral  Extraction, 
Desalination,  Fish  and  Shellfish  Culture. 
Areas  of  Special  Scientific  Importance, 
and  Other  Legitimate  Uses  of  The 
Ocean.  [40  CFR  228.6(a)(8)] 

There  are  no  designated  shipping 
lanes  within  the  coordinates  of  the 
proposed  site.  Fishing  will  not  be 
impacted  since  the  disposal  of  dredged 
materials  at  the  proposed  site  would  not 
damtige  coral  reefs  or  their  associated 
ffsli  or  shellfish  assemblages.  No 
dredged  materials  are  expected  to  be 
transported  towards  shore-based 
recreational  areas.  No  mineral 
extraction  proposals,  or  desalination 
plants  would  be  impacted.  There  are  no 
fish  or  shellfish  culture  operations  near 
the  proposed  Mayaguez  site.  The 
proposed  site  does  not  contain  any 
known  areas  of  special  scientific 
importance. 

D.2.9    The  Existing  Water  Quality  and 
Ecology  of  the  Site  as  Determined  by 
Available  Data  or  by  Trend  Assessment 
or  Baseline  Surveys.  [40  CFR  228,6(a)(9)] 

Water  quality  at  the  proposed 
Mayaguez  site  is  good,  typical  of  well- 
flushed  open  water  conditions  in  Puerto 
Rican  coastal  areas.  The  water  is 
optically  clear  with  little  suspended 
material,  and  there  is  no  evidence  of 
organic  enridunent  or  eutrophication. 
Oxygen  concentrations  are  high, 
nutrient  concentrations  are  low. 

Benthic  organisms  at  the  proposed  site 
are  primarily  deposit  feeders,  an 
ecological  type  well-adapted  to  living  in 
the  high  turbidity  that  mi^t  belcaused 
by  dredged  material  disposal.  ] 

D.2.10'  Potential  for  the  Development 
or  Recruitment  of  Nuisance  Species  in 
the  Disposal  Site.  [40  CFR  228.6(a)(10)] 

There  are  no  known  components  in 
the  dredged  material  which  would 
attract  or  recruit  nuisance  species  at  the 
site.  In  the  unlikely  event  that  pathogens 


were  contained  in  the  dredged  material, 
it  is  considered  improbable  that  they 
could  survive  and  reproduce  in  the  deep 
ocean  waters.  The  dredged  material  to 
be  disposed  of  would  be  similar  in 
nature  to  that  existing  at  the  site,  and 
would  result  in  a  similar  feuna  at  the. 
site. 

D.2. 11    Existence  at  or  in  Close 
Proximity  to  the  Site  of  Any  SignificaiA 
Natural  or  Cultural  Features  of 
Historical  Importance.  [40  CFR 
228.6(a][ll)] 

Although  there  is  a  shipwreck  within  1 
nautical  mile  of  the  proposed  Mayaguez 
site,  predominant  currents  are  expected 
to  carry  dredged  material  away  from 
this  location.  Other  known  shipwrecks 
in  the  area  are  unlikely  to  be  affected  by 
dredged  material  disposal. 

D.3    PONCE 

D.3.1    Geographical  Position,  Depth  of 
Water,  Bottom  Topography,  and 
Distance  From  Coast.  [40  CFR 
228.6(a)(1)] 

The  proposed  Ponce  site  is  located 
within  the  coordinates  listed  in  the 
previous  section  of  this  proposed  rule 
and  is  approximately  4  nautical  miles 
south  of  the  nearest  coastline.  The 
bottom  of  the  site  slopes  from  329  to  457 
meters  in  a  southwesterly  direction. 

Z7JL?    Location  in  Relation  to  Breeding, 
Spawning,  Nursery,  Feeding,  or  Passage 
Areas  of  Living  Resources  in  Adult  or 
Juvenile  Phases.  [40  CFR  228.6(a)(2)] 

THe  proposed  Ponce  site  is  at  least  4 
nautical  miles  from  the  nearest 
significant  breeding,  spawning,  or 
nursery  area  of  nearshore  Uving 
resources.  Because  the  site  is  typical  of 
nearby  well-flushed  open  ocean 
locations,  there  is  no  evidence  to  suggest 
that  the  proposed  site  has  any  unique 
importance  as  feeding  or  passage  areas 
for  biota. 

Endangered  sea  turtles  and  the  brown 
pelican  inhabit  coastal  Puerto  Rico. 
Available  information  indicates  that 
these  species  are  most  active  in  the 
nearshore  coastal  environment  and  are 
only  transient  in  oceanic  environments. 
Consequently,  oceanic  dredged  material 
disposal  is  not  expected  to  adversely 
affect  these  species. 

D.3.3    Location  in  Relation  to  Beaches 
and  Other  Amenity  Areas.  [40  CFR 
228.6(a)(3)] 

The  proposed  Ponce  site  is  several 
nautical  miles  irora  the  nearest 
recreational  beach.  Modeling  of  the 
movement  of  dredged  material  at  the 
proposed  Ponce  site  indicates  that  the 
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prevailing  ocean  currents  would  not 
transport  dredged  material  to  the  shore. 

D.3.4    Types  and  Quantities  of  Wastes 
Proposed  to  be  Disposed  of,  and 
Proposed  Methods  of  Release.  Including 
Methods  of  Packing  the  Waste,  if  any. 
[40  CFR  228.6(a)(4)] 

Between  250,000  and  290,000  cubic 
y^s  of  silty  dredged  material  is 
expected  to  be  disposed  of  at  the  Ponce 
site  once  every  2  years.  The  material 
will  be  obtained  throu^  maintenance 
dredging  of  navigational  channels  and 
berthing  areas  in  Ponce  harbor.  The 
disposal  would  occur  primarily  firom 
clamshell  unloading  of  scows,  but 
hopper  dredges  mi^t  be  used  if       | 
available.  I 

iD.5.5    Feasibility  of  Surveillance  and 
Monitoring.  [40  CFR  228.3(a)(5)J 

Surveillance  is  the  responsibility  of 
the  U.S  Coast  Guard,  while  monitoring 
activities  are  the  responsibility  of  EPA 
and  the  COE.  Because  of  its  proximity  to 
the  shore,  surveillance  by  shipriders. 
helicopters,  or  other  vessels  would  be 
feasible  at  the  proposed  Ponce  site. 
Water  depths  are  not  sufficient  to 
impede  either  water  quality  sampling  or 
monitoring  activities.  Benthic  sampling 
at  deep  water  sites  presents  logistic 
difficulties.  However,  techniques  have 
been  devised  to  resolve  these  problems, 
and  previous  sampling  activities  at  the 
site  have  been  successful.  The  site  could 
be  monitored  by  ocean-going  vessels. 
The  EPA  has  conducted  monitoring  and 
research  activities  in,  and  near,  the  i 
proposed  site.  |» 

D3.e   Dispersal,  Horizontal  Transport, 
and  Vertical  Mixing  Characteristics  of 
the  Area,  Including  Prevailing  Current 
Direction  and  Velocity,  if  any.  [40  CFR 
228.6(a)(6)] 

The  waters  near  the  proposed  Ponce 
site  are  q|iaracterized  by  weak  (5  to  10 
cm/s]  west-northwesterly  subsurface 
currents.  Because  of  the  fme  nature  of 
the  dredged  materials,  transport  over 
considerable  distances,  potentially  up  to 
10  nautical  miles,  may  occur  before  the 
material  settles  to  the  sea  floor. 
However,  significant  transport  occurs 
only  at  depths  in  excess  of  300  meters. 
Any  transport  in  the  direction  of  the 
coastline  would  be  limited  since 
dredged  material  would  settle  out  as 
shallower  water  is  encountered. 

Of  the  alternatives  consi^dered,  the 
proposed  site  has  the  least  potential  for 
dispersion  to  affect  nearshore  areas  that 
may  contain  coral  reefs.  Fine  dredged 
materials  may  be  transported  great 
distances  over  a  long  period  of  time. 
However,  although  the  water  coluinn  is 
not  dispersive  in  nature,  the  material  is 


laterally  dispersed  over  a  wide  area  as 
well.  Consequently,  deposition  at  any 
one  location  will  be  minimal. 

D.3. 7   Existence  and  Effects  of  Current 
and  Previous  Discharges  and  Dumping 
■  in  the  Area'(lncluding  Cumulative 
Effects).  [40  CFR  228.6(a)(7)] 

Previous  dredged  material  disposal 
has  occurred  at  a  nearby  interim 
disposal  site.  There  are  no  other  current 
or  previous  discharges  at  or  neeir  the 
site. 

There  has  been  no  known  dumping  of 
dredged  material  at  the  proposed  Ponce 
site.  A 1984  survey  cruise  detected  no 
difference  in  botton  fauna  or  sediments 
between  the  proposed  site  and  nearby 
areas,  including  the  interim  site. 

Dredged  material  disposal  at  the 
proposed  Ponce  site  will  be  widely 
distributed  over  the  sea  floor.  Thus,  only 
thin  layers  of  dredged  material  will  be 
deposited  at  any  given  location. 
Deposition  of  this  material  is  therefore 
expected  to  have  only  minimal  impacti- 
on the  benthic  biota  and  physical 
environment  at  the  site. 

D.3.8   Interference  with  Shipping, 
Fishing.  Recreation.  Mineral  Extraction, 
Desalination,  Fish  and  Shellfish  Culture, 
Areas  of  Special  Scientific  Importance, 
and  Other  Legitimate  Uses  of  the 
Ocean.  [40  CFR  22a.6(a)(8)] 

There  are  no  designated  shipping 
lanes  within  the  coordinates  of  the 
proposed  site.  Although  dispersal  will 
occur  over  a  wide  area,  it  is  not 
expected  that  disposal  of  dredged 
material  at  the  proposed  site  would 
damage  coral  reefs  or  their  associated 
fish  or  shellfish  assemblages.  No 
mineral  extraction  or  desalination 
operations  would  be  impacted.  There 
are  no  fish  or  shellfish  culture 
operations  near  the  proposed  Ponce  site. 
No  known  areas  of  scientific  importance 
are  near  the  site. 

D.3.9    The  Existing  Water  Quality  and 
Ecology  of  the  Site  as  Determined  by 
Available  Data  or  by  Trend  Assessment 
or  Baseline  Surveyk.  [40  CFR  229.6(a)(9)] 

Water  quality  at  the  proposed  Ponce 
site  is  good,  typical  of  the  well-flushed 
open  water  conditions  in  Puerto  Ridan 
coastal  areas.  The  water  is  optically 
clear  with  Utile  suspended  material,  and 
there  is  not  evidence  or  organic 
enrichment  or  eutrophication.  Oxygen 
concentrations  are  high  and  nutriertt 
concentrations  are  low. 

Benthic  organisms  at  the  proposed  site 
are  primarily  deposit  feeders,  an 
ecological  type  well-adapted  to  living  in 
the  high  turbidity  that  might  be  caused 
by  dredged  material  disposal.  It  is  not 
likely  that  use  of  the  proposed  site  will 


have  a  detrimental  effect  on  benthic 
communities  because  of  the  wide 
dispersal  of  the  material 

D.3.10  Potential  for  the  Development 
or  Recruitment  of  Nuisance  Species  in 
the  Disposal  Site.  [40  CFR  228.6(a)(10) 
[40  CFR  228.6(a)(10)] 

There  are  no  known  components  in 
the  dredged  material  which  would 
attract  or  recruit  nuisance  species  at  the 
site.  In  the  unlikely  event  that  pathogens 
were  contained4n  the  dredged  material, 
it  is  considered  improbable  that  they 
could  survive  and  reproduce  in  the  deep 
ocean  waters.  The  dredged  material  to 
be  disposed  of  would  be  similar  in 
native  to  that  existing  at  the  site,  and 
would  result  in  a  similar  fauna  at  the 
site. 

D.3.11    Existence  at  or  in  Close 
Proximity  to  the  Site  of  Any  Significant 
Natural  or  Cultural  Features  of 
Historical  Importance.  [40  CFR 
228.6(a)(ll)] 

No  such  features  have  been  identified 
at  the  proposed  Ponce  site  or  in  areas 
that  will  be  affected  by  disposal  at  the 
site. 

D.4    YABUCOA 

D.4.1    Geographical  Position,  Depth  of 
Water,  Bottom  Topography,  and 
Distance  from  Coast  [40  CFR 
228.6(a)(1)] 

The  proposed  site  is  located  at  the 
coordinates  listed  in  the  previous 
section  of  this  proposed  rule  and  is 
approximately  4.5  nautical  miles  east  of 
the  nearest  coastline.  The  bottom  of  the  ' 
site  slopes  sharply  to  the  southeast,  with 
depths  ranging  from  548  to  914  meters. 

D.4.2   Location  in  Relation  to  Breeding, 
Spawning,  Nursery,  Feeding,  or  Passage 
Areas  of  Living  Resources  in  Adult  or 
Juvenile  Phases.  [40  CFR  2286(2)(2)] 

The  proposed  Yabucoa  site  is  at  least 
4  nautical  miles  fitim  the  nearest 
significant  breeding,  spawning,  or 
nursery  area  of  nearshore  living 
resources.  Because  the  site  is  typical  of 
nearby  well-flushed  open  ocean 
locations,  there  is  no  evidence  to  suggest 
that  the  proposed  site  has  any  unique 
importance  as  feeding  or  passage  areas 
for  biota. 

Endangered  sea  turtles  and  the  brown 
pelican  inhabit  coastal  Puerto  Rico. 
Available  information  indicates  that 
these  species  are  most  active  in  the 
nearshore  coastal  environment  and  are 
only  transient  in  oceanic  environments. 
Consequently,  oceanic  dredged  material 
disposal  is  not  expected  to  adversely 
affect  these  species. 


D.4.3    Location  in  Relation  to  Beaches 
and  Other  Amenity  Areas.  [40  CFR 
228.6(a)(3)] 

The  proposed  Yabucoa  site  is  4  to  5 
nautical  miles  fix)m  the  nearest 
recreational  beach.  Modeling  of 
dispersion  of  the  dredged  material  at  the 
proposed  Yabucoa  site  indicated  that 
the  material  would  not  be  transported  to 
the  shoreline. 

D.4.4    Types  and  Quantities  of  Wastes 
Proposed  to  be  Disposed  of  and 
Proposed  Methods  of  Release,  Including 
Methods  of  Packing  the  Waste,  if  any. 
[40  CFR  228.6(a)(4)] 

Approximately  150,000  cubic  yards  of 
predominantly  silty  dredged  material 
mixed  with  some  sand  is  expected  to  be 
disposed  of  at  the  Yabucoa  site  once 
every  3  to  5  years.  The  material  will  be 
obtained  through  maintenance  dredging 
of  navigational  channels  and  berthing 
areas  in  Yabucoa  harbor.  The  dumping 
would  occur  primarily  from  clamshell 
unloading  of  scows,  but  hopper  dredges 
might  be  used  if  available. 

D.4.5   Feasibility  of  Surveillance  and 
Monitoring.  [40  CFR  228.6(a)(5)] 

Surveillance  is  the  responsibility  of 
the  U.S.  Coast  Guard,  while  monitoring 
activities  are  the  responsibility  of  EPA 
and  the  COE.  Because  of  its  proximity  to 
the  shore,  surveillance  by  shipriders, 
helicopters,  or  other  vessels  would  be 
feasible  at  the  proposed  Yabucoa  site. 
Water  depths  are  not  sufficient  to 
impede  either  water  quality  sampling  or 
monitoring  activities.  Benthic  sampling 
at  deep  water  sites  presents  logistic 
difficulties.  However,  techniques  have 
been  devised  to  resolve  these  problems, 
and  previous  sampling  activities  at  the 
site  have  been  successful.  The  site  could 
be  monitored  by  ocean-going  vessels. 
EPA  has  conducted  monitoring  and 
research  activities  in,  and  near,  the 
proposed  site. 

D.4.6   Dispersal,  Horizontal  Transport, 
and  Vertical  Mixing  Characteristics  of 
the  Area,  Including  Prevailing  Current 
Direction  and  Velocity  if  any.  [40  CFR 
228.6(a)(6)]       ^ 

The  waterf  hear  the  proposed 
Yabucoa  site  are  characterized  by 
moderate  (15  cm/s)  west-southwesterly 
subsurface  currents.  Because  of  the  fine 
nature  of  the  dredged  materials, 
transport  over  considerable  distances, 
potentially  up  to  10  nautical  miles,  may 
be  expected  before  settling  occurs. 
Significant  transfwrt  only  occurs  at 
depths  in  excess  of  300  meters.  Any 
transport  in  the  direction  of  the 
coasUine  would  be  limited  since 
dredged  material  would  settle  out  as 


shallower  water  is  encountered.  Fine 
dredged  material  may  be  transported 
great  distances  over  a  long  period  of 
time.  However,  although  the  water 
column  is  not  dispersive  in  nature,  the 
material  is  laterally  dispersed  over  a 
wide  area  as  well.  Consequently, 
deposition  at  any  one  location  will  be 
minimal. 

D.4. 7   Existence  and  Effects  of  Current 
and  Previous  Discharges  and  Dumping 
in  the  Area  (Including  Cumulative 
Effects).  [40  CFR  228.6(a)(7)] 

Previous  dredged  material  disposal 
has  occurred  at  a  nearby  interim  site. 
There  are  no  other  current  or  previous 
discharges  at  or  near  the  site.  There  has 
been  no  known  dumping  of  dredged 
material  at  the  proposed  Yabucoa  site. 
A 1984  survey  cruise  detected  no        / 
difference  in  bottom  fauna  or  sediments 
between  the  proposed  site  and  nearby 
areas,  including  the  interim  site. 

Dredged  material  disposal  at  the 
proposed  Yabucoa  site  will  be  widely 
distributed  over  the  sea  floor.  Thus,  only 
thin  layers  of  dredged  material  will  be 
deposited  at  any  given  location. 
Deposition  of  tbia  material  is  therefore 
expected  to  have  only  minimal  impacts 
on  the  benthic  biota  and  physical 
environment  at  the  site.  Impacts  of 
dredged  material  will  be  primarily 
limited  to  the  sea  floor. 

D.4.8   Interference  With  Shipping, 
Fishing,  Recreation,  Mineral  Extraction, 
Desalination,  Fish  and  Shellfish  Culture, 
Areas  of  Special  Scientific  Importance, 
and  Other  Legitimate  Uses  of  the 
Ocean.  [40  CFR  228.6(a)(8)] 

There  are  no  designated  shipping 
lanes  within  the  coordinates  of  the 
proposed  site.  Although  dredged 
material  will  be  dispersed  over  a  wide 
area,  it  is  not  expected  that  disposal  of 
dredged  material  at  the  proposed  site 
would  damage  coral  reefs  or  their 
associated  fisWor  shellfish  assemblages. 
No  mineral  exti-action  or  desalination 
operations  would  be  impacted.  There 
are  no  fish  or  shellfish  oilture 
operations  near  the  proposed  site.  The 
site  contains  no  known  areas  of 
scientific  importance.. 

D.4.9    The  Existing  Water  Quality  and 
Ecology  of  the  Site  as  Determined  by 
Available  Data  or  by  TYend  Assessment 
or  Baseline  Surveys.  [40  CFR  228.6(a)(9)] 

Water  quality  at  the  proposed 
Yabucoa  site  is  good,  typical  of  the  well- 
flushed  open  water  conditions  in  Puerto 
Rican  coastal  areas.  The  water  is 
optically  clear  with  little  suspended 
mkterial,  and  there  is  no  evidence  of 
organic  enrichment  or  eutrophication. 


Oxygen  concentrations  are  high  and 
nutrient  concentrations  are  low. 

Benthic  organisms  at  the  proposed  site 
are  primarily  deposit  feeders,  an 
ecological  type  well-adapted  to  living  in 
the  high  turbidity  that  might  be  caused 
by  dredged  material  disposal.  It  is  not 
likely  that  use  of  the  proposed  site  will 
have  a  detrimental  effect  on  benthic 
communities  because  of  the  wide 
dispersal  of  the  material. 

D.4. 10  Potential  for  the  Development 
or  Recruitment  of  Nuisance  Species  in 
the  Disposal  Site.  [40  CFR  228.6(a)(10)] 

There  are  no  known  components  in 
the  dredged  material  which  would 
attract  or  recruit  nuisance  species  at  the 
site.  In  the  unlikely  event  that  pathogens 
were  contained  in  the  dredged  material, 
it  is  considered  improbable  that  they 
could  survive  and  reproduce  in  the  deep 
ocean  waters.  The  dredged  material  to 
be  disposed  of  would  be  similar  in 
nature  to  that  existing  at  the  site,  and 
would  result  in  a  similar  fauna  at  the 
site. 

D.4.11    Existence  at  or  in  Close 
Proximity  to  the  Site  of  Any  Significant 
Natural  or  Cultural  Features  of^ 
Historical  Importance.  [40  CFR^ 
228.6(a)(ll)] 

One  shipwreck  has  been  identified 
near  the  interim  site  for  Yabucoa.  Due  to 
prevailing  currents,  use  of  the  proposed 
site  will  have  no  effect  on  this  feature. 

E  Proposed  Action 

The  EIS  concludes  that  the  proposed 
sites  may  appropriately  be  designated 
for  use.  The  proposed  sites  are 
compatible  with  the  general  criteria  and 
specific  factors  used  for  site  evaluation. 

The  designation  of  the  Arecibo, 
Mayaguez,  Ponce,  and  Yabucoa  sites  as 
EPA  approved  Ocean  Dumping  Sites  is 
being  published  as  proposed 
rulemaking.  Management  of  these  sites 
will  be  delegated  to  the  Regional 
Administrator,  EPA  Region  II. 

It  should  be  emphasized  that,  if  an 
ocean  dumping  site  is  designated,  such  a 
site  designation  does  not  constitute  or 
imply  EPA's  approval  of  actual  disposal 
of  materials  at  sea.  Before  ocean 
dumping  of  dredged  material  at  a  site 
may  commence,  the  COE  must  evaluate 
a  permit  application  according  to  EPA's 
ocean  dumping  criteria.  EPA  has  the 
right  to  disapprove  the  actual  dumping  if 
it  determines  that  environmental 
concerns  under  the  Act  have  not  been 
met. 

F.  Regulatory  Assessments 

Under  the  Regulatory  FlexibiUty  Act. 
EPA  is  required  to  perform  a  Regulatory 
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Flexibility  Analysis  for  all  rules  that  \ 
may  have  a  signiHcant  impact  on  a 
substantial  number  of  small  entities. 
EPA  has  detennined  that  this  action  will 
not  have  a  significant  impact  on  small 
entities,  because  the  site  designation 
will  only  have  the  e^ect  of  providing  a 
disposal  option  for  dredged  material 
Consequently,  this  rule  does  not 
necessitate  preparation  of  a  Regulatory 
Flexibihty  Analysis. 

Under  Executive  Order  12291.  EPA 
must  judge  whether  a  regulation  is 
"major"  and  therefore  subject  to  the 
requirement  of  d  Regulatory  Impact 
Analysis.  This  action  will  not  result  in 
an  annual  effect  on  the  economy  of  $100 
million  or  more  or  cause  any  of  the  other 
effects  that  would  result  in  its 
classification  as  a  major  rule  under  the 
Executive  Order.  Consequently,  this  rule 
does  not  necessitate  preparation  of  a 
Regulatory  Impact  Analysis. 

This  Proposed  Rule  does  not  contain 
any  information  collection  requirements 
subject  to  Office  of  Management  and 
Budget  review  under  the  Paperwork 
Reduction  Act  of  198a  44  U.S.C.  3501  et 
aeq.  ' 

List  of  Subjects  m  40  CFR  Part  228 

Water  pollution  control. 

Dated:  May  4, 1988. 
ChristophwI.Danett. 
Regional  Administrator  for  Region  fl. 

In  consideration  of  the  foregoing. 
Subchapter  H  of  Oiapter  1  of  Title  40  is 
amended  as  set  forth  below. 


PART  22»-[AMENDED] 

1.  The  authority  citation  for  Part  22B 
cmitinues  to  read  as  follows: 

Anlfaarily:  33  U.S.a  sacs.  1412  and  14ia 

2.  Section  228.12  is  amended  by 
removing  the  following  entries  from  the 
"Dredged  Material  Sites"  list  in 
paragraph  (a){3):  Arecibo  Harbor,  PR; 
Mayaguez  Harbor,  PR;  and  Ponce 
Harbor,  PR;  and  by  adding  paragraph 
(b)(56].  (57],  (58).  and  (59]  to  re6d  as 
follows: 


S228L12    DslagaMon of managsmant 
■uumtnf  lOr  vmnni 
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(56)  Arecibo  Harbor.  PR  Dredged  Material 
Disposal  Site  Region  0. 

LocationnrnOOr  N.  (»*43'47'  W: 
irai'OO-  N.  66*42*46'  W;  WWOff  N. 
66*42  45'  W:  IS'aCOO'  N,  e6*43'47'  W. 
Size:  Approximately  1  square  nautical  mile. 
Depth:  Ranges  from  101  to  417  meters. 
Primary  Use:  Dredged  material  disposal 
Period  of  Use:  Continuing  Use. 
Restrictions:  Oispoaal  shall  be  Kmited  to 

dredged  maierial  from  Aradlra  Harlxw.  PR. 


(57)  Mayaguez  Harbor,  PR  Dredged 
Material  Disposal  Site  Region  IL 

iocotyo/i.-18*15'30*  N.  87*16'13'  W; 
le'lS'ao*  N.  67^5*11'  W;  1814'30*  N. 

eris'ii"  W;  i8*i4'30'  w.  e7*ie'i3'  n. 

Size:  Approximately  1  square  nautical  mile. 
Depth:  Ranges  from  351  to  384  meters. 
Primary  Use:  Dredged  material  disposal. 
Period  of  Use:  Continuing  Use. 
Restrictions:  Disposal  shaU  be  limited  to 

dredged  material  from  Mayaguez  Harbor. 

PR. 

(58)  Ponce  fiarbor,  PR  Dredged  Materfal 
Disposal  Site  Region  D. 

Location.17'54'00'  N.  e6*3r43'  W; 

ir54'oo'  N.  ee'36'41'  W:  irss'oo*  n. 
e6*36'4i'  W;  irss'oo*  N,  e6*3r43'  w. 
Size:  Approximately  1  square  nautical  mile. 
Depth:  Ranges  frt>m  329  to  457  meters. 
Primary  Use:  Dredged  material  disposal. 
Period  of  Use:  Continuing  Use. 
Restrictions:  Disposal  shall  be  limited  to 
dredged  material  frt>m  Ponce  Harbor,  PR. 

(59)  Yabucoa  Harbor.  PR  Dredged  Material 
Disposal  Site  Region  IL 

ioco/;o/J.18*03'42'  N,  65*42'49'  Wi 
18*03'42'  N,  65'41'47'  W;  IB'02'42'  N.  ' 
85*41'47'  W;  18*02'42'  N.  65*42'40*  W. 
Size:  Approximately  1  square  nautical  mik. 
Depth:  Ranges  from  549  to  914  meters. 
Primary  Use:  Dredged  material  disposal. 
Period  of  Use:  Continuing  Use. 
Restrictions:  Disposal  shall  be  limited  to 

dredged  material  &t>m  Yabucoa  Harbor, 

PR. 

(FR  Doc.  88-11574  Filed  5-23-88;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart22 

(CC  Dockat  No.  Se-135;  RM-555S;  PCC  98- 
118] 

PubNc  Land  MobNe  Radio  Service 
(PLMRS);  HeIgM  and  Powerlncraasee 
InttiePLMRS 

AQCNCV:  Federal  Communications 
Commission  (FCC). 
action:  Proposed  rule. 

summary:  The  Commission  is  proposing 
to  amend  Part  22  to  allow  base  stations 
in  the  PLMRS  to  operate  with  increased 
height  above  average  terrain  (HAAT) 
and  higher  effective  radiated  power 
(ERP).  Currently,  under  S  22.505.  most 
PLMRS  stations  are  restricted  to  500 
Watts  at  an  average  HAAT  of  500  feet. 
The  Commission  believes  that  allowing 
increased  height  and  power  will 
enhance  the  efficiency  of  PLMRS 
operations  because  fewer  transmitters 
would  be  needed  to  cover  the  same 
geographic  area.  In  certain  situations, 
the  CommissioQ  is  concerned  about  the 
kind  of  interference  that  weuld  occur  if 
increases  in  height  and  power  are 


allowed,  ia  ndi  instances,  this  action 
invites  comments  on  the  maximum 
height  and  power  that  should  be 
permitted.  This  proceeding  was  initiated 
as  a  result  of  a  Petition  for  Rule  Making 
filed  by  the  Radio  Common  Carrier 
Division  of  Telocator  Network  of 
America  (Telocator). 

DATSS:  Interested  parties  may  file 
comments  on  or  before  ]une  23. 1988, 
and  reply  comments  on  or  before  July  8, 
198a 

AOORESS:  Federal  Communications 
Commission,  Washington.  DC  20554. 

roil  FURTHER  INFORMATION  CONTACT: 

John  O'Connor,  Mobile  Services 
Division,  Common  Carrier  Bureau.  (202] 
653-5580. 

SUPPUMENTARY  INFORMATION:  This  IS  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making  adopted  March 
18, 1988.  and  released  March  23, 198& 
The  full  text  of  this  action  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street  Northwest.  Washington.  DC.  The 
complete  text  of  this  action  may  also  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Services,  (202)  857-d80a  2100  M  Street, 
NW..  Suite  14a  Washington.  DC  20037. 

Summary  of  Notice  of  Proposed  Rule 
Making 

1.  This  notice  proposes  the  elimination 
of,  or  an  increase  in.  the  existing  height 
and  power  standards.  The  Commission 
is  aware  that  many  licensees  operate 
large  regional  systems  and.  because  of 
the  current  limitations,  must  use  several 
transmitters.  If  the  height  and  power 
limitations  were  relaxed,  those  licensees 
would  be  able  to  serve  the  same 
geographic  areas  with  fewer 
transmitters,  and.  thus,  at  a  reduced 
cost.  However,  relaxation  of  the  height 
and  power  restrictions  creates  the 
potential  for  an  increase  in  interference 
and  a  deterioration  in  service. 
Therefore,  the  notice  solicits  comments 
on  the  advantages  and  disadvantages  of 
the  proposal  as  it  would  affect  the 
various  frequency  bands  utilized  by 
PLMRS  licensees. 

2.  The  Commission  is  concerned  about 
the  interference  to  low  band  private 
radio  stations  that  may  result  from  an 
increase  in  power.  Specifically, 
interference  may  occur  when  the 
sidebands  of  paging  transmissions 
degrade  the  performance  of  base  station 
receivers  in  adjacent  channels.  Our 
current  rules  do  not  incorporate  specific 
technical  rcquixements  for  protection  of 
these  adjacent  channels.  Because  of  the 
increased  interference  potential  to 


existing  and  potential  staticnu  in  the 
Special  Industrial  Radio  Service  and 
^siness  Radio  Service,  we  believe  that 
the  adjacent-channel  stations  to  these 
services  should  not  be  allowed  to 
increase  height  or  power  beyond  that 
ciurently  authorized.  Increases  in  either 
height  ot  power  may  increase  the 
separation  distances  necessary  between 
private  radio  and  PLMRS  stations  on 
adjacent  chaimels.  Although  the 
Commission  does  not  believe  that 
increasing  the  power  for  these  adjacent 
channels  is  prudent  we  solicit 
comments  on  the  maximum  power  that 
can  be  tolerated,  the  interference 
standards  to  be  adopted,  and  the 
benefits  or  problems  to  be  expected  if 
the  ERP  is  increased. 

3.  Our  current  rules  do  not  provide  for 
protection  of  low  band  paging  from  skip 
interference  because  the  maximum 
permissible  ERP  does  not  create 
significant  interference  problems. 
However,  the  Commission  believes  that 
allowing  PLMRS  stations  to  operate 
with  unlimited  power  would  result  in 
additional  interference  to  low  band 
paging  systems.  Such  a  result  would  not 
be  in  the  public  interest  since  service  to 
customers  would  be  impaired.  We  have 
made  a  study  of  skip  interference  to 
paging  systems  consisting  of  a  single 
transmitter  in  the  35  MHz  band.  The 
notice  invites  comments  on  our  skip 
interference  analysis,  our  rationale  for 
imposing  these  limitations,  and  the 
proposed  limits. 

4.  Currently,  all  43  MHz  paging  system 
licenses  are  approved  on  a  two-year 
developmental  basis  because  of  the 
potential  for  interference  to  broadcast    . 
television.  The  existing  allowable 
power,  and  not  the  height  is  the  main 
cause  of  interference.  Given  this  finding, 
an  increase  in  power  may  result  in 
additional  interference  to  broadcast 
reception.  Because  of  the  severe  nature 
of  the  interference  caused  and  the  large 
number  of  complaints  already  received 
by  the  Commission,  we  do  not  believe  it 
is  in  the  public  interest  to  allow  an 
increase  in  power  for  stations  in  the  43 
MHz  band. 

5.  An  increase  in  power  for  158  MHz 
band  paging  transmitters  may  cause 
interference  to  two-way  158  MHz  band 
base  receivers.  The  Commission  is 
concerned  about  interference  from  the 
sidebands  of  paging  transmissions 
degrading  the  performance  of  base 
station  receivers  in  adjacent  channels. 
Our  current  rules  do  not  incorporate 
requirements  for  protection  of  these 
adjacent  channels.  The  notice  invites 
comments  on  the  maximum  permissible 
ERP  for  the  158  MHz  band  paging 
transmitters. 


6.  The  Commission  is  concerned  about 
the  potential  interference  to  adjacent- 
channel  private  radio  systems  from 
PLMRS  stations  operating  at  higher 
powers.  Table  5  of  the  notice  gives  the 
frequency  relationship  and  use  for 
private  radio  systems  operating 
adjacent  to  PLMRS  stations.  Comments 
are  solicited  on  the  maximum  power 
that  should  be  allowed  for  the  PLMRS 
frequencies  listed  in  Table  5. 

7.  For  the  150  and  450  MHz  PLMRS 
frequencies,  an  increase  in  the  ERP 
results  in  an  increase  in  existing 
interference  distances  when  adjacent- 
channel  mobile  or  paging  units  are  near 
base  station  transmitters.  Moreover,  an 
increase  in  height  and/or  power  wiU 
have  an  effect  on  the  450  MHz 
frequencies  used  for  control  and 
repeater  stations.  The  notice  invites 
comments  on  the  height  and  power 
limitations  for  the  150  and  450  MHz 
frequencies. 

8.  In  its  Petition  for  Rule  Making, 
Telocator  requested  that  S  22.505  be 
amended  to  permit  n<MRS  stations  to 
operate  without  height  limitations  as 
long  as  the  proposed  station's 
interference  contour  does  not  exceed  the 
existing  co-channel  interference 
contours.  The  notice  invites  comments 
on  the  height  proposal,  and  requests 
suggestions  on  implementing  these 
changes  while  minimizing  the  potential 
for  interference. 

9.  For  PLMRS  paging  stations  in  the 
900  MHz  band,  the  Commission  does  not 
have  any  rules  governing  the  methods  of 
calculating  service  and  interference 
contours.  The  notice  solicits  suggestions 
for  a  method  of  calculating  service  and 
interference  contours,  and  invites 
comments  on  whether  changes  in  the 
height/power  rules  would  be 
appropriate  for  this  band.  In  addition, 
900  Kdiz  band  paging  base  station 
transmitters  will  cause  interference  to 
adjacent-channel  pagers  in  close 
proximity  to  these  base  stations.  We 
invite  comments  on  the  maximum 
HAAT  and  ERP  that  should  be 
authorized  for  base  station  transmitters 
in  light  of  this  potential  interference. 

10.  The  Commission  believes  it  would 
be  appropriate  to  allow  unlimited  height 
for  nationwide  paging.  The  notice 
invites  comments  on  this  issue. 

11.  In  the  Notice  of  Proposed 
Rulemaking,  General  Docket  No.  87-<390, 
2  FCC  Red  6244,  at  para.  22  (1987),  the 
Commission  is  considering  the  question 
of  whether  to  allow  increased  height 
and  power  in  the  cellular  mobile  radio 
service.  In  light  of  this  fact  this  notice 
does  not  address  the  issue  of  height  and 
power  in  the  cellular  radio  service. 


12.  Ex  Parte:  This  is  a  non-restricted 
notice  and  comment  rule  making 
proceeding.  See  SS  1.1202, 1.1203  and 
1.1206  of  the  Commission's  Rules,  47 
CFR  1.1202, 1.1203  and  1.1206  for  rules 
governing  permissible  ex  parte  contacts. 

13.  Initial  Regulatory  Flexibility 
Analysis:  Pursuant  to  the  Regulatory 
Flexibility  Act  of  1980, 5  U.S.C.  603,  the 
Commission  notes  that  adoption  of  these 
proposals  will  enhance  the  efficiency  of 
PLMRS  operations  because  fewer 
transmitters  would  be  needed  to  cover 
the  same  geographic  area.  In  addition, 
building  penetration  will  be  increased, 
and  the  PLMRS  systems'  ability  to 
overcome  man-made  noise  will  be 
improved.  Pu))lic  comment  is  requested 
on  the  initial  regulatory  flexibility 
analysis  set  obt  in  full  in  the 
Commission's  complete  action. 

14.  Pursuant  to  applicable  procedures 
set  forth  in  SS  1415  and  1.419  of  the 
Commission's  Rules.  47  CFR  1.415  and 
1.419,  interested  parties  may  file 
comments  on  or  before  June  23, 1988, 
and  reply  comments  on  or  before  July  8, 
1988.  All  relevant  and  timely  comments 
will  be  considered  by  the  Commission 
before  final  action  is  taken  in  this 
proceeding. 

15.  Service  List  A  copy  of  this  Notice 
shall  be  sent  to  the  Chief,  Counsel  of 
Advocacy  of  the  Small  Business 
Administration. 

List  of  SubjecU  in  47  CFR  Part  22 

Communications  common  carriers. 
Communications  equipment  Radio, 
Reporting  and  recordkeeping 
requirements.  Rural  areas. 
Federal  Communications  Commission. 
H.  Walker  Faastarin. 
Acting  Secretary.  ' 

Proposed  Rules  \^ 

Part  22  of  Tide  47  of  die  Code  of 
Federal  Regulations  is  proposed  to  be 
amended  as  follows: 

PART  22-PUBLIC  MOBILE  SERVICE 

1.  The  authority  citation  for  Part  22 
continues  to  read  as  follows: 

Antfaotlty:  Sees.  4, 303. 48  Stat  1068. 1062,^ 
as  amended  (47  U.S.C.  154. 303).  sec.  553  of 
the  Administrative  Procedure  Act  (5  U.S.C 
553).  unless  otherwise  noted. 

2.  Section  22.117  is  proposed  to  be 
amended  by  revising  paragraph  (b)(1) 
introductory  text  to  read  as  follows: 

{22.117   Trensmtttere. 

(1)  The  Conunission  is  notified  of  the 
new  transmitter(8)  through  the  filing  of  a 
Form  489  along  with  a  completed 


18588 


Fedwal  Ragiatar  /  Vol.  53.  No.  100  /  Tuesday.  May  24.  1988  /  Propogad  Ruteg 


Fadaral  Regtetar  /  Vol.  53.  No.  100  /  Tuesday,  May  24.  1988  /  Proposed  Rules 


18589 


Schedule  B  from  Form  401.  The  Form  401 
shall  include  a  certification  that  the 
reliable  service  area  contour  and 
predicted  interference  contour  of  the 
proposed  station  are  entirely 
encompassed  within  the  reliable  service 
area  contourfs)  and  predicted 
interference  contour(s)  of  the  existing 
co-channel  8tation(s),  which  are 
operated  under  the  control  of  the  same 
licensee.  Requests  that  comply  with  this 
section  and  are  filed  under  the  hei^t- 
power  liaiits  of  §  22.505(c)  and  the   ^ 
power  limits  of  S  22.506(f)  must  be  filed 
on  Form  401  and  will  be  placed  on 
public  notice.  If  petitions  to  deny  are  not 
filed  against  the  application  within  30 
days  of  public  notice,  the  licensee  may 
operate  the  station  without  fbrther 
Commission  action.  Cellular  licensees 
certify  that  the  39  dBa  contours  of  each 
cell  remain  within  the  CGSA. 

3.  Section  22.505  is  proposed  to  be 
am«ided  by  adding  para^aph  (c)  to 
read  as  follows: 

522.506    Aalsana  heion^powar  MilL 

•        •        •        •        • 

(c)  Proposed  base  stations,  other  than 
in  the  air-groimd  radio  service  and  in 
the  470-512  MHz  band,  whose 
interference  contours  do  not  exceed  the 
interference  contour(8)  of  existing  co- 
channel  station(s),  which  are  operated 
under  the  control  of  the  same  licensee, 
do  not  have  to  comply  with  the  height- 
power  limits  of  this  section. 

4.  Section  22.506  is  proposed  to  be 
amended  by  adding  paragraph  (f)  to 
read  as  follows: 

922.506    Power.  | 

(f)  Proposed  base  stations,  other  than 
in  the  air-ground  radio  service,  the  43 
MHz  band,  and  the  470-512  MHz  band, 
whose  interference  contours  do  not 
exceed  the  interference  contour(8)  of 
existing  co-channel  station(s).  which  are 
operated  under  the  control  of  the  same 
licensee,  do  not  have  to  comply  with  the 
power  restrictions  of  this  section. 
[FR  Doc  S8-liei0  Filed  5-23-«8;  8:45  am] 
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[MM  Docket  Na  80-194,  RM-031S] 

RacHo  Broadcaating  Sarvicaa; 
namora.  ivc 

AQONCv:  Federal  Comnnmications 

Commission. 

action:  Proposed  rule. 


:  The  Commission  requests 
comments  on  a  petition  by  Maranatha 
Broadcasting  Company,  Inc.  proposing 


the  substftutkm  of  Chamid  285C2  for 
Channel  285A  at  Hertford.  North 
Carolina,  and  the  modification  of  its 
permit  for  Station  WELQ(FM)  to  specify 
operation  on  the  higher  powered 
channeL  Channel  28SC2  can  be 
allocated  to  Hertford  in  compliance  with 
the  Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  5.0  kilometers  (3.1  miles) 
south  to  avoid  a  short-spacing  to  Station 
WXRI.  Channel  287^  Norfolk,  Virginia. 
The  coordinates  for  this  allotment  are 
North  Latitude  36-08-42  and  West 
Longitude  76-28-2a  In  addition,  this 
allocation  is  contingent  upon  Station 
WMSQ  at  Havelock.  North  Carolina, 
modifying  its  facilities  to  specify 
Channel  286C2,  pursuant  to  the 
Commission's  Report  and  Order  in  MM 
Docket  86-65. 

DATES:  Comments  must  be  filed  on  or 
before  |ufy  1. 1888,  and  reply  comments 
on  or  before  July  18. 1988. 

AOORcas:  Federal  Communications 
Commission,  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  coimsel  or  consultant 
as  follows: ).  Geoffrey  Bentley,  Esq., 
Geraldine  M.  Carr,  Esq.,  Birch,  Horton. 
Bittner,  Pestinger,  and  Anderson,  1155 
Connelcticut  Avenue,  NW.,  Suite  1200, 
Washington.  DC  20036. 

FOR  nUTTHU  INFORMATION  CONTACT: 

Leslie  K.  Shapiro,  Mass  Media  Bureau. 
(202)  634-6530. 

SUPPISMCNTABY  INFORMATION:  This  is  a 

summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  Na 
86-194.  adopted  April  13, 1988,  and 
released  May  10, 1988.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street.  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  j)urchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Service,  (202)  857-3800. 
2100  M  Street.  NW...  Suite  140, 
Washington.  DC  20037. 

Provisions  of  the  Regiilatory 
Flexibitify  Act  of  1980  do  not  aii^ly  to 
this  proceeding. 

Members  of  the  public  should  note 
that  fixim  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts. 


For  informatioo  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Conunisaion. 
Steve  KaniBer, 

Deputy  Chief,  MicyandRulet  Diriafon, 
Mass  Media  Bareau. 

[FR  Doc.  88-11523  Piled  5-23-88;  8:45  am] 
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47CFRPart76 

[MM  Dodial  80-130;  FCC  00-1201 

AvaHabflHy  Of  TV  Slgnala  on  CaMa 
Syatama 

AOINCV:  Federal  Communications 

Commission. 

ACTION:  Notice  in  inquiry. 


I  The  Commission  requests 
data,  empirical  studies,  and  other 
information  concerning  the  availabilify 
of  broadcast  signals  on  cable  television 
systems.  This  information  is  neededW" 
suport  the  development  of  policy  wfth 
respect  to  cable  carriage  of  broadcast 
television  signals. 
DATE  Interested  parties  may  file 
comments  on  or  before  )uly  8, 1988  and 
reply  comments  on  or  before. 
address:  Federal  Communications 
Commission,  Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT 
Scott  Roberts.  Mass  Media  Bureau.  (202) 
623-6302. 

SUPFtEMENTARV  MFORMATWN:  This  is  a 
summary  of  the  Conmiission's  Notice  of 
Inquiry,  MM  Docket  86-138.  FCC  86-129. 
adopted  March  24, 1986,  and  released 
May  10, 1988.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street  NW.. 
Washington.  DC  'Hie  complete  text  of 
this  decision  may  also  be  purchased 
imm  the  Commission's  copy  contractor, 
International  Transcription  Services, 
(202)  857-3800,  2100  M  Street  NW., 
Washington.  DC  20037. 

Summary  of  Notioe  of  Inquiry 

1.  By  this  Notice  of  Inquiry,  the 
Commission  seeks  empirical  data, 
information,  and  studies  relating  to  the 
carriage  of  broadcast  television  stations 
by  cable  systems  and  any  adverse 
effects  on  broadcast  stations'  audiences 
and  revenues  that  may  result  from  lack 
of  carriage  on  local  cable  systems  or 
from  repositioning  of  broadcast  signals 
by  such  cable  systems.  The  signal 


carriage  practices  portion  of  the  inquiry 
focuses  on  two  major  areas:  (1)  Whether 
television  stations  that  would  have  been 
entitled  to  signal  carriage  rights  on  cable 
systems  under  the  must  carry  rules  in 
effect  prior  to  Quincy  [i.e.  July  19. 1985) 
are  not  carried  now  on  those  cable 
systems;  and,  (2)  whether  cable  systems 
now  carry  former  must  carry  signals  on 
channels  other  than  the  channel  that 
they  are  available  on  over-the-air.  The 
Commission  requests  information  to 
determine  whether  signals  that  were 
carried 'under  the  must  carry  rules  are 
no  longer  available  on  cable  systems 
and  the  extent  to  which  consumers  have 
taken  steps  to  acquire  the  capabilify  to 
receive  broadcast  signals  that  are 
available  off-the-air  in  their  area 
independent  of  their  cable  service.  Hie 
Commission  also  is  interested  in 
whether  cable  systems  have  begun 
carriage  of  additional  off-the-air  signals 
and.  if  so,  the  extent  to  which  they  have 
substituted  various  alternatives  for 
former  must  carry  signals.  The 
Commission  asks  for  information  on  the 
reasons  why  cable  systems  have 
dropped,  added,  or  repositioned  signals. 
It  further  seeks  information  on  the 
extent  to  which  broadcast  stations  now 
pay  for  carriage  or  channel  position  or 
have  been  dropped  or  denied  carriage 
for  refusal  to  pay. 

2.  The  Commission  seeks  information 
regarding  any  specific  adverse  effects 
broadcast  stations  may  have 
experienced  as  a  result  of  cable  system 
signal  carriage  practices.  Generally, 
such  effects  would  be  expected  to  occur 
through  diminished  audiences  and 
associated  losses  in  revenues.  The 
Commission  asks  that  parties 
commenting  in  this  regard  provide 
specific  information  on  the  percentage 
of  stations'  total  audience  lost  as  a 
result  of  the  dropping,  refusing  to  carry, 
or  repositioning  of  their  signal  by 
individual  cable  systems  and  the  effects 
of  this  audiences  losses  on  their 
revenues.  It  also  invites  the  submission 
of  generalized  studies  examining 
patterns  of  effects  of  cable  systems' 
actual  broadcast  signal  carriage 
practices  on  the  economics  of  broadcast 
station  operation. 

3.  Pursuant  to  applicable  procedures 
set  forth  in  9S  1.415  and  1.419  of  the 
Commission's  Rules,  interested  parties 
may  file  comments  on  or  before  July  8, 
1988,  and  reply  comments  on  or  before 
August  8. 1988.  All  relevant  and  timely 
comments  will  be  considered  by  the 
Commission  before  final  action  is  taken 
in  this  proceeding.  To  file  formally  in 
this  proceeding,  participants  must  file  an 
original  and  five  copies  of  all  comments, 
reply  comments,  and  supporting 


comments.  If  participants  want  each 
Commissioner  to  receive  a  personal 
copy  of  their  comments,  an  original  plus 
nine  copies  must  be  filed.  Comments 
and  reply  comments  should  be  sent  to 
Office  of  the  Secretary,  Federal 
Communications  Commission, 
Washington.  DC  20554.  This  Notice  of 
Inquiry  is  issued  pursuant  to  authorify 
contained  in  section  4(i),  303,  and  521  of 
the  Communications  Act  oM934,  as 
amended. 

Lut  of  Subjects  in  47  CFR  Part  7B 

Cable  television. 

Federal  CommunicationB  Commission. 
H.  Walker  FMster,in, 

Acting  Secretary. 

[FR  Doc.  88-11611  Filed  5-23-a8:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Admlnlatratlon 

49  CFR  Parte  217  and  219 

[FRA  Docket  No.  RSOR-6,  Notk:*  Na  19] 

Random  Drug  Tailing  Program; 
Announcement  of  Public  Hearinga  on 
Propoaed  Rulemaking 

agency:  Federal  Raih-oad 
Administration  (FRA),  DOT. 
ACTION:  Announcement  of  public 
hearings  on  notice  of  proposed 
rulemaking. 

summary:  FRA  will  hold  public  hearings 
on  its  Notice  of  Proposed  Rulemaking  to 
mandate  random  drug  testing  on  the 
dates  and  at  the  locations  specified 
below.  The  hearings  will  permit  FRA  to 
gather  information  and  views  on  the 
regulatory  proposal.  * 

dates:  (1)  FRA  will  hold  informal 
hearings  on  this  proposal  on  June  14. 15, 
23.  and  28-29. 1988,  at  the  times  and 
places  set  forth  below.  Any  person  who 
desires  to  make  an  oral  statement  at  the 
hearings  should  notify  the  Docket  Clerk 
at  least  5  workingjdays  prior  to  the 
hearing,  submitting  five  (5)  copies  of  the 
prepared  statement. 

(2)  As  previously  announced,  written 
comments  must  be  received  no  later 
than  August  8, 1988.  Comments  received 
after  that  date  will  be  considered  to  the 
extent  possible  without  incurring 
additional  expense  or  delay.  Three 
copies  of  written  comments  are 
requested. 

addresses:  (l)  The  hearings  will  be 
held  at  the  following  locations: 
Chicago,  Illinois  (Tuesday,  June  14, 1988 

at  9:30  a.m.)— Midland  Hotel,  172 

West  Adams  Street. 


Atlanta,  Georgia  (Wednesday,  June  15, 
1988  at  12:00  noon) — Georgia 
International  Convention  and  Trade 
Center,  1902  Sullivan  Road,  Cohege 
Park.  Georgia. 

Los  Angeles,  California  (Thursday,  June 
23. 1988.  at  9:30  ajn.)--Hyatt  at  the 
Airport  6226  West  Century  Blvd. 

Washington,  DC  (Tuesday.  June  28, 1988, 
at  9:30  a jn.  and  Wednesday,  June  29, 
at  9:30  a.m.>— FAA  Auditorium.  FOB- 
lOA,  800  Independence  Avenue,  SW. 

(2)  Prepared  statements  (five  copies) 
and  written  comments  (three  copies) 
should  be  submitted  to  the  Docket  Clerk, 
Office  of  the  Chief  Counsel  (RCC-30), 
FRA,  Room  8201.  400  7th  Street.  SW., 
Washington,  DC  20590.  Persons  desiring 
to  be  notified  that  their  written 
comments  have  been  received  by  the 
FRA  should  submit  a  stamped,  self- 
addressed  postcard  with  their 
conmients.  The  Docket  Clerk  will 
indicate  on  the  postcard  the  date  on 
which  the  comments  were  received  and 
will  return  the  card  to  the  addressee. 
Written  comments  will  be  available  for 
examination,  both  before  and  after  the 
closing  date  for  comments,  during 
regular  business  hours  in  Room  8201  of 
the  Nassif  Building  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT 

Walter  Rockey,  Executive  Assistant  to 
the  Associate  Administrator  for  Safefy, 
FRA,  Washington.  DC  20590  (Telephone: 
(202)  366-0897)  or  Grady  Cothen,  Special 
Counsel  (Telephone:  (202)  366-0628). 

SUPPLEMENTARY  INFORMATION:  On  May 
10, 1988  (53  FR  16640),  FRA  published  in 
the  Federal  Register  a  Notice  of 
Proposed  Rulemaking  (NPRM)  to 
mandate  random  drug  testing  of  certain 
railroad  employees  (Docket  No.  RSOR- 
6,  Notice  No.  18).  In  that  notice  it  was 
stated  that  times  and  places  for  public 
hearings  would  be  announced  in  a 
subsequent  notice. 

FRA  will  conduct  four  pubUc  hearings 
on  the  NPRM  in  order  to  gather 
information  and  views  from  a  broad 
range  of  affected  railroads,  employees 
and  public  witnesses.  The  hearings  will 
be  conducted  in  accordance  with  FRA's 
rules  of  practice  (49  CFR  Part  211).  Each 
hearing  is  scheduled  for  a  single  day  of 
testimony,  with  the  exception  of  the 
Washington,  DC,  hearing  on  June  28-29. 
1988,  which  is  scheduled  for  two  days. 

In  order  to  facilitate  orderly  planning 
of  the  hearings  and  permit  appropriate 
questioning  of  witnesses  by  the  FRA 
panel,  witnesses  are  asked  to  notify  the 
Docket  Clerk  at  the  above^stated 
address,  providing  five  copies  of  the 
prepared  statement  and  a  telephone 
number  at  which  the  person  can  be 
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contacted.  Statements  should  be 
submitted  in  such  a  manner  as  to  be 
received  by  the  Docket  Clerk  not  less 
than  five  (5)  working  days  prior  to  the 
date  of  the  hearing.  Although  FRA  will 
make  every  reasonable  effort  to 
accommodate  the  taking  of  testimony 
from  interested  persons,  FRA  reserves 
the  right  to  limit  the  time  allotted  to 
witnesses  and  to  give  preference  in 
order  of  presentation  to  witnesses  who 
"-comply  with  the  requested  notification 
and  pre-submission  of  prepared 
st^tements. 

Autkority:  Sees.  202. 208  and  208  of  the 
Federal  Railroad  Safety  Act  of  1970,  as 
amended  (45  U.S.C.  431. 437. 438).  and  {1.49 
of  the  Regvlationa  of  the  Office  of  the 
Secretary  of  Transportation  (49  CFR  1.49). 

Issued  in  Washington.  DC  on  May  20, 1988. 
John  H.  Rilay. 

Federal  Railroad  Administrator. 
[PR  Doc  88-11681  Filed  5-20-88: 12H)5  pm] 


DEPARTMENT  OF  COMMERCE 
National  Oceanic  and  Atmospheric 


S0CFRPart22S 

Inddanlal  Take  of  Marine  Mammals 

AQCNCv:  National  Marine  Fisheries 
Service  (NKfFS),  NOAA.  Commerce. 

action:  Extension  of  comment  period 
concerning  notice  of  receipt  of  request 
for  rulemaking  and  request  for 
information. 


;  The  National  Marine 
Fisheries  Service  (NMFS)  will  extend  for 
30  days  the  comment  period  on  the 
request  from  6  exploration  companies  to 
allow  the  harassment  of  bowhead 
whales  and  gray  whales  incidental  to  oil 
and  gas  exploratory  activities  in  the 
Beaufort  and  Chukchi  Seas  off  the 
Alaska  Coast.  The  first  notice  was 
published  in  the  Federal  Register  on 


April  13, 1988  (53  FR 12170).  The 
extension  was  requested  by  several 
organizations  Interested  ia  submitting 
comments. 

DATE  Comments  and  information 
should  be  received  by  July  13, 1988. 


Notices 


;  Dr.  Nancy  Poster,  Director, 
Office  of  Protected  Resources  and 
Habitat  Programs,  National  Marine 
Fisheries  Service,  National  Oceanic  and 
Atmospheric  Administration, 
Washington.  DC  20235. 

FOR  RIRTHER  MFORMATION  CONTACT: 

Margaret  Lorenz,  Office  of  Protected 
Resources,  NMFS,  Washington,  DC 
20235  (tel.  202/673-5349]  or  Ted  Meyers, 
Habitat  Conservation  Division,  Alaska 
Region.  NMFS,  P.O.  Box  1668,  Juneau. 
AK,  99802  (tel.  907/586-7235). 

Date:  May  19, 198& 
lamM  E.  Doagjas,  Jr., 

Deputy  Assistant  Administrator  for  Fisheries. 
[FR  Doc.  88-11644  Filed  5-23-88: 8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Office  of  The  Secretary 

(|>ock«t  No.  88-014N1 

National  Advisory  Committee  on 
Microt>ioiogical  Criteria  for  Foods; 
Meeting 

Notice  is  hereby  given  that  a  meeting 
of  the  National  Advisory  Committee  on 
Microbiological  Criteria  for  Foods  will 
be  held  on  Wednesday  and  Thursday, 
June  22  and  23, 1988,  from  8:00  a  jn.  to 
5:00  p.m.,  at  the  Marriott  Hotel  555 
Canal  Street,  New  Orleans,  Louisiana. 

The  Conunittee  provides  advice  and 
recommendations  to  the  Secretaries  of 
Agriculture  and  Health  and  Human 
Services  concerning  the  development  of 
microbiological  criteria  by  which  the 
safety  and  wholesomeness  of  food  can 
be  assessed,  including  criteria  for 
microorganisms  that  indicate  whether 
food  has  been  produced  using  good 
manufacturing  practices. 
I  The  agenda  for  the  meeting  follows: 

(1)  Approval  of  the  April  5  and  6, 1988, 
Meeting  Minutes; 

(2)  Working  Group  Assignments; 

(3)  Worldng  Group  Comments  to  the  Full 
Committee; 

(4)  Future  Activities;  and 

(5)  Public  Comments. 

The  Committee  and  woiiung  group 
meetings  are  open  to  the  public  on  a 
space  available  basis.  Comments  of 
interested  persons  may  be  filed  with  the 
Committee  before  or  after  the  meeting, 
and  should  be  addressed  to  Ms. 
Catherine  M.  DeRoever,  Director, 
Executive  Secretariat,  Food  Safety  and 
Inspection  Service,  U.S.  Department  of 
Agriculture,  Room  3175  South 
Agriculture  Building,  14di  and 
Independence  Avenue  SW., 
Washington.  DC  2025a  Background 
materials  are  available  for  inspection  by 
contacting  Ms.  DeRoever  on  (202)  447- 
9150. 


Done  at  Washington,  DC,  on  May  18, 1988. 
Kenneth  A.  Gilles, 
Chairman. 
[FR  Doc.  88-11825  Filed  5-23-88;  8:45  am] 

BIUJNQCODE  3410-OIMI 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Electronic  Instrumentation  Technical 
Advisory  Committee;  Partially  Closed 
Meeting 

A  meeting  of  the  Electronic 
Instrumentation  Technical  Advisory 
Committee  wiU  be  held  June  22  and  23, 
1988,  in  the  Herbert  C.  Hoover  Building, 
14th  &  Constitution  Avenue  NW., 
Washington,  DC. 

The  June  22  meeting  will  convene  in 
Room  1092  at  9K)0  a.m.  On  June  23,  the 
meeting  will  reconvene  at  9:00  a.m.  and 
continue  to  its  conclusion  in  Room  4830 
of  the  Herbert  C.  Hoover  Building.  The 
Committee  advises  the  Office  of 
Technology  and  Poli^  Analysis  with 
respect  to  technical  questions  which 
affect  the  level  of  export  controls 
applicable  to  electronics  and  related 
equipment  and  technology. 

General  Session: 

1.  Opening  remarks  by  the  Chairman. 

2.  Presentation  of  papers  or  comments 
by  the  public. 

3.  Comments  are  especially  invited  on 
Commodity  Control  List  entry  1522A- 
Lasers. 

4.  Public  discussion  on  any  other 
matters' related  to  activities  of  the 
Electronic  Instrumentation  Technical 
Advisory  Committee. 

Comments  should  consider  the  need 
for  revision  (strengthening,  relaxation  or 
decontrol)  of  the  current  regulations 
based  on  technological  trends,  foreign 
availability  and  national  security. 

Executive  Session 

5.  Discussion  on  matters  properly 
classified  under  Executive  Order  12356, 
dealing  with  the  U.S.  and  COCOM 
control  program  and  strategic  criteria 
related  thereto. 

The  General  session  of  the  meeting 
will  he  open  to  the  public  and  a  limited 
number  of  seats  will  be  availaUe.  To  the 
extent  time  permits,  membns  of  the 
public  may  present  oral  statements  to 
the  Committee.  Written  statements  may 


be  submitted  at  any  time  before  or  after 
the  meeting. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  delegate  of  the  General  Counsel, 
formally  determined  on  January  10, 1988, 
pursuant  to  section  10(d)  of  the  Federal 
Advisory  Committee  Act,  as  amended, 
that  the  series  of  meetings  of  the 
Committee  and  of  any  Subcommittees 
thereof,  dealing  with  the  classified 
materials  listed  in  5  U.S.C,  552b(c)(l) 
shall  be  exempt  from  the  provisions 
relating  to  public  meetings  found  in 
section  10(a)(1)  and  (a)(3).  of  the  Federal 
Advisory  Committee  Act  The  remaining 
series  of  meetings  or  portions  thereof 
will  be  open  to  the  public 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  of  meetings 
of  the  Committee  is  available  for  public 
inspection  and  copying  in  the  Central 
Reference  and  Records  Inspection 
Facility,  Room  6628,  U.S.  Department  of 
Commerce,  Washington,  DC.  For  further 
information  or  copies  of  the  minutes, 
contact  Carole  P.  Willis,  (202)  377-2583. 

Date:  May  18, 1988. 
Betty  A-Famll, 

Acting  Director  Technical  Support  Staff. 
[FR  Doc.  68-11564  Filed  5-23-68;  8:45  am] 
BttJJNQ  cooc  ssi»-oi-a 


Minority  Business  Development 
Agency 

Business  Development  Center 
Applications;  Augusta,  GA 

May  18, 1988. 

agency:  Minority  Business 
Development  Agency,  Commerce. 

action:  Notice. 

summary:  The  Minority  Business 
Development  Agency  (MBDA) 
announces  that  it  is  soliciting 
competitive  applications  under  its 
Minority  Business  Development  Center 
(MBDC)  program  to  operate  an  MBDC 
for  a  3-year  period,  subject  to  available 
funds.  The  cost  of  performance  for  the 
first  12  months  is  estimated  at  $194,118 
for  the  project  performance  of  10/01/88 
to  09/30/89.  The  MBDC  will  operate  in 
the  Augusta,  Georgia  Standard 
Metropolitan  Statistical  Area  (SMSA). 
The  first  year  cost  for  the  MBDC  will 
consist  oi  $165,000  in  Federal  funds  and 
a  minimum  ol  $29,118  in  non-Federal 
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funds  (which  can  be  a  combination  of 
cash,  in-kind  contribution  and  fees  for 
services).  The  Project  number  is  04-10- 
88017-01  for  the  Augusta,  Georgia 
SMSA. 

The  funding  instrument  for  the  MBDC 
will  be  a  cooperative  agreement  and 
competition  is  open  to  individuals, 
nonprofit  and  for-profit  organization, 
local  and  state  governments,  American 
Indian  tribes  and  educational 
institutions. 

The  MBDC  will  provide  management 
and  technical  assistance  to  eligible 
clients  for  the  establishment  and 
operation  of  businesses.  The  MBDC 
program  is  designed  to  assist  those 
minority  businesses  that  have  the 
highest  potential  for  success.  In  order  to 
accomplish  this,  MBDA  supports  MBDC 
programs  that  can:  Coordinate  and 
broker  public  and  private  sector 
resources  on  behalf  of  minority  { 

individuals  and  firms;  offer  them  a  fiill 
range  of  management  and  technical 
assistance  regarding  minority  business. 

Applications  will  be  judged  on  the 
experience  and  capability  of  the  hrm 
and  its  staff  in  addressing  the  needs  of 
minority  business  individuals  and 
organizations;  the  resources  available  to 
the  firm  in  providing  management  and 
technical  assistance,  the  firm's  proposed 
approach  to  performing  the  work 
requirements  included  the  application: 
and  the  firm's  estimated  cost  for 
providing  such  assistance.  It  is 
advisable  that  applications  have  an 
existing  office  in  the  geographic  region 
for  which  they  are  applying. 

The  MBDC  will  operate  for  a  3-year 
period  with  periodic  reviews 
culminating  in  annual  evaluations  to 
determine  if  funding  for  the  project 
should  continue.  Continued  funding  will 
be  at  the  discretion  of  MBDA  based  on 
such  factors  as  an  MBDCs  satisfactory 
performance,  the  availability  of  funds, 
and  Agency  priorities. 

Closing  Date:  The  closing  date  for 
applications  is  June  24, 1988. 
^plications  must  be  postmarked  on  or 
before  June  24, 1988. 

AOORESS:  Atlanta  Regional  Office,  1371 
Peachtree  Street,  NE.,  Suite  50&,  Atlanta, 
Georgia  30309.  (404)  347-4091. 

FOR  FURTHER  INFORMATION  CONTACT 

Carlton  L  Eccles,  Regional  Director, 
Atlanta  Regional  Office.  j 

SUPPLEMENTARY  INFORMATION:  ' 

Questions  concerning  the  preceding 
information,  copies  of  application  kits 
and  applicable  regulations  can  be  ^ 

obtained  at  the  above  address. 


11.800  Minority  Business  Development 
(Catalog  of  Federal  Domestic 
Assistance). 
Carlton  L.  Ecdas. 
Regional  Director,  Atlanta  Hegionai  Office. 

Date:  May  18, 1988. 

A  pre-application  conference  to  assist 
all  interested  applicants  will  be  held  at 
the  U.S.  Department  of  Commerce, 
Minority  Business  Development  Agency, 
1371  Peachtree  Street,  NE.,  Suite  505, 
Atlanta,  Georgia,  Tuesday,  June  14. 1988. 
at  9:00  a.m. 
[FR  Doc.  88-11590  Filed  5-23-88;  8:45  am] 

BMJJNO  CODE  3S10-21-M 


Business  Development  Center 
Applications;  Columbus,  QA 

May  18, 1988. 

AOCNCV:  Minority  Business 
Development  Agency,  Commerce. 

action:  Notice. 

SUMMARY:  The  Minority  Business 
Development  Agency  (MBDA) 
announces  that  it  is  soliciting 
competitive  applications  under  its 
Minority  Business  Development  Center 
(MBDC)  Program  to  operate  an  MBDC 
for  a  3-year  period,  subject  to  available 
funds.  'The  cost  of  performance  for  the 
first  12  months  is  estimated  at  $194,118 
for  the  project  performance  of  10/01/88 
\o  09/30/89.  The  MBDC  will  operate  in 
the  Columbus,  Georgia  Standard 
MetropoUtan  Statistical  Area  (SMSA). 
The  first  year  cost  for  the  MBDC  will 
consist  of  $165,000  in  Federal  funds  and 
a  minimum  oi  $29,118  in  non-Federal 
funds  (which  can  be  a  combination  of 
cash,  in-kind  contribution  and  fees  for 
services).  The  Project  Number  is  04/10/ 
86018-01  for  the  Columbus,  Georgia 
SMSA. 

The  funding  instnunent  for  the  lilBDC 
will  be  a  cooperate  agreement  and 
competition  is  open  to  indivduals. 
nonprofit  and  for-profit  organization, 
local  and  state  governments.  American 
Indian  tribes  and  educational 
institutions. 

The  MBDC  will  provide  management 
and  technical  assistance  to  eligible 
clients  for  the  establishment  and 
operation  of  businesses.  The  MBDC 
program  is  designed  to  assist  those 
minority  businesses  that  have  the 
highest  potential  for  success.  In  order  to 
accomplish  this,  MBDA  supports  MBDC 
programs  that  can:  Coordinate  and 
broker  public  and  private  sector 
resources  on  behalf  of  minority 
individuals  and  firms;  offer  them  a  full 
range  of  management  and  technical 
assistance  regarding  minority  business. 


Applications  will  be  judged  on  the 
experience  and  capability  of  the  firm 
and  its  staff  in  addressing  the  needs  of 
minority  business  individuals.and 
organizations;  the  reosurces  available  to 
the  firm  in  providing  management  and 
technical  assistance,  the  firm's  proposed 
approach  to  performing  the  work 
requirements  included  the  application; 
and  the  firm's  estimated  cost  for 
providing  such  assistance.  It  is 
advisable  that  applications  have  an 
existing  office  in  the  geographic  region 
for  which  they  are  applying. 

The  MBDC  will  operate  for  a  3-year 
period  with  periodic  reviews 
culminating  in  annual  evaluations  to 
determine  if  funding  for  the  project 
should  continue.  Continued  funding  will 
be  at  the  discretion  of  MBDA  based  on 
such  factors  as  an  MBDCs  satisfactory 
performance,  the  availability  of  funds, 
and  Agency  priorities 
CtOSiNO  DATE  The  closing  date  for 
applications  is  June  24, 1988. 
Applications  must  be  postmarked  on  or 
before  June  24. 1988. 
address:  Atlanta  Regional  Office  1371 
Peachtree  Street  NE.,  Suite  505  Atlanta. 
Georgia  30309  (404)  347-4091. 
FOR  FURTHER  INFORMATION  CONTACT: 

Carlton  L  Eccles,  Regional  Director, 
Adanta  Regional  Office. 

SUPPLEMENTARY  INFORMATION: 

Questions  concerning  the  preceding 
information,  copies  of  application  kits 
and  applicable  regulations  can  be 
obtained  at  the  above  address. 

(11.800  Minority  Business  Development 
Catalog  of  Federal  Domestic  Assistance) 
Carlton  L.  Ecdaa. 

Regional  Director,  Atlanta  Regional  Office. 
Date:  May  18, 19e& 

A  pre-application  conference  to  assist 
all  interested  applicants  will  be  held  at 
the  U.S.  Department  of  Commerce, 
Minority  Business  Development  Agency. 
1371  Peachtree  Street  NE.,  Suite  505, 
Atlanta,  Georgia.  Tuesday,  June  14, 1988. 
at  9K)0  a  jn. 

(FR  Doa  88-11017  Filed  S-23-88{  8:45  am] 

MLUNO  COOC  M10-ai-lt 


[Tranamlttel  Na  0S-10-S8017-«1:  Proi«ct 
U).  No.  06-10-SS017-O1] 

Shrevepon  Minortty  Business 
Development  Center  (MBDC); 
Louisiana 

summary:  The  Minority  Business 
Development  Agency  (MBDA) 
announces  that  it  is  soliciting 
competitive  applications  under  its 
Minority  Business  Development  Center 
(MBDC)  Program  to  operate  an  MBDC 


for  a  three  (3)  year  period,  subject  to 
available  funds.  The  cost  of 
performance  for  the  first  twelve  (12) 
months  Is  estimated  at  $194,118  for  the 
project's  performance  period  of  October 
1. 1988  to  September  30, 1989.  The 
MBDC  will  operate  in  the  Shreveport 
Standard  MetropoUtan  Statistical  Area 
(SMSA). 

The  first  year's  cost  for  the  MBDC  will 
consist  of: 


Name:  Shreveport  SMSA: 

Federal „ $165,000 

Non-Federal '  29,118 

Total „ 194,118 

*  Can  be  a  coinbination  of  oath,  in-kind  contri- 
bution and  fees  for  service. 

The  funding  instrument  for  the  MBDC 
will  be  a  cooperative  agreement  and 
competition  is  open  to  individuals,  non- 
profit and  for-profit  organizations,  local 
and  state  governments,  American  Indian 
TrAes  and  educational  institutions. 

"Qie  MBDC  will  provide  management 
and  technical  assistance  (M&TA)  to 
eligible  clients  for  the  establishment  and 
operation  of  businesses.  The  MBDC 
program  is  designed  to  assist  those 
minority  businesses  that  have  the 
highest  potential  for  success.  In  order  to 
accomplish  this,  MBDA  supports  MBDC 
programs  that  can:  Coordinate  and 
broker  public  and  private  sector 
resources  on  behalf  of  minority 
individuals  and  firms;  offer  them  a  full 
range  of  management  and  technical ' 
assistance  (MftTA);  and  serve  as  a 
conduit  of  information  and  assistance 
regarding  minority  business. 

Applications  will  be  judged  on  the 
experience  and  capability  of  the  firm 
and  its  staff  in  addressing  the  needs  of 
minority  business  individuals  and 
organizations:  the  resources  available  to 
the  firm  in  providing  management  and 
technical  assistance  (M&TA):  the  firm's 
proposed  approach  to  performing  the 
work  requirements  included  in  the 
application;  and  the  firm's  estimated 
cost  for  providing  such  assistance.  It  is 
advisable  that  applicants  have  an 
existing  office  in  the  geographic  region 
for  which  they  are  applying. 

The  MBDC  will  operate  for  a  three  (3) 
year  period  with  periodic  reviews 
culminating  in  annual  evaluations  to 
determine  if  funding  for  the  project 
should  continue.  Continued  funding  will 
be  at  the  discretion  of  MBDA,  based  on 
such  factors  as  an  MBDCs  satisfactory 
performance,  the  availability  of  funds, 
and  Agency  priorities. 

Closing  Date:  The  closing  date  for 
receipt  of  application  is  June  24. 1988. 


ADDRESS:  MBDA— Dallas  Regional 
Office,  1100  Commerce  Street,  Suite 
7B23.  Dallas,  Texas  75242-0790. 
FOR  FURTHER  INFORMATION,  CONTACT: 
Deselene  Crenshaw,  Business 
Development  Cleric  Dallas  Regional 
Office.  214/767-8001. 

SUPPLEMENTARY  INFORMATION: 

Questions  concerning  the  preceding 
information,  copies  of  application  kits 
and  applicable  regulations  can  be 
obtained  at  the  above  address. 

A  pre-bid  conference  will  be  held  in 
Dallas  on  June  10, 1988  at  1:00  p.m. 
Conference  site  information  may  be 
obtained  by  contacting  the  individual 
designated  above. 
Melda  Cabrera. 

Regional  Director,  Minority  Business 
Development  Agency,  Dallas  Regional  Office. 

Section  B. — ^Project  Specification 

Program  Number  and  Title:  11.800 
Minority  Business  Development. 

Project  Name:  Shreveport  KfflDC 
(Geographic  Area  or  SMSA). 

Project  Identification  Numben  06-10- 
88017-01. 

Project  Start  and  End  Dates:10/0l/88  to 
09/30/89. 

Project  Duration:  12  months. 

Total  Federal  Funding  (85%):  $165,000. 

Minimum  Non-Federal  Share  (15%): 
$29,118. 

Total  Project  Cost  (100%):  $194,118. 

Closing  Date  for  Submission  of  this 
Application:  /une  24, 1968. 

Geographic  Specification:  The  Minority 
Business  Development  Center  shall 
offer  assistance  in  the  geographic  area 
of:  Shreveport,  Louisiana  SMSA. 

Eligibility  Criteria:  There  are  no 
eligibility  restrictions  for  this  project. 
Eligible  applicants  may  include 
individuals,  non-profit  organizations, 
for-profit  firms,  local  and  state 
governments,  American  Indian  Tribes, 
and  educational  institutions. 

Project  Period:  The  competitive  award 
period  will  be  for  approximately  three 
years  consisting  of  three  separate 
budget  periods.  Performance 
evaluations  will  be  conducted,  and 
funding  levels  will  be  established  for 
each  of  three  budget  periods.  The 
MBDC  will  receive  continued  funding, 
after  the  initial  competitive  year,  at 
the  discretion  of  MBDA  based  upon 
the  availability  of  funds,  the  MBDCs 
performance,  and  Agency  priorities. 

MBDA 's  minimum  level  ofeffoH: 
Financial  packages:  $2,747,000. 
Billable  M&TA:  $84,000. 
Number  of  Professional  Staff:  3. 
Procurements:  $5,493,000. 
M&TA  Hours:  1,680. 


Number  of  Clients:  76. 
[FR  Doc.  88-11672  Filed  5-23-88: 8:45  am] 
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ITransmtttal  No.  OS-IO-SSOIS-OI;  ProiMt 
U).  Na  0e-10-S801S-01] 

Tulsa  llinority  Business  Development 
Center  (MBDC);  Oklahoma 

summary:  The  Minority  Business 
Development  Agency  (MBDA) 
announces  that  it  is  soliciting 
competitive  applications  under  its 
Minority  Business  Development  Center 
(MBDC)  Program  to  operate  an  MBDC 
for  a  three  (3)  year  period,  subject  to 
available  fiinds.  The  cost  of 
performance  for  the  first  twelve  (12) 
months  is  estimated  at  $194,118  for  the 
project's  performance  period  of  October 
1, 1988  to  September  30, 1989.  The 
MBDC  will  operate  in  the  Tulsa 
Standard  Metropolitan  Statistical  Area 
(SMSA). 

The  first  year's  cost  for  the  MBDC  will 
consist  of: 


Name:  Tulsa  SMSA: 

Federal 

Non-Federal ' — 

Total ™ 


$165,000 
29.118 


194,118 


'  Can  be  a  combination  of  cash,  in-kind  contri- 
bution and  fees  for  service. 

The  funding  instrument  for  the  MBDC 
will  be  a  cooperative  agreement  and 
competition  is  open  to  individuals,  non- 
profit and  for-profit  organizations,  local 
and  state  governments,  American  Indian 
Tribes  and  educational  institutions. 

The  MBDC  will  provide  management 
and  technical  assistance  (M&TA)  to 
eligible  clients  for  the  establishment  and 
operation  of  businesses.  The  MBDC 
program  is  designed  to  assist  those 
minority  businesses  that  have  the 
highest  potential  for  success.  In  order  to 
accomplish  this,  MBDA  supports  MBDC 
programs  that  can:  Coordinate  and 
broker  public  and  private  sector 
resources  on  behalf  of  minority 
individuals  and  firms;  offer  them  a  full 
range  of  management  and  technical 
assistance  (M&TA);  and  serve  as  a 
conduit  of  information  and  assistance 
regarding  minority  bu^ness. 

Applications  will  be  judged  on  the 
experience  and  capability  of  the  firm 
and  its  stafi  in  addressing  the  needs  of 
minority  business  individuals  and 
organizations;  the  resources  available  to 
the  firm  in  providing  management  and 
technical  assistance  (M&TA);  the  firm's 
proposed  approach  to  performing  the 
work  requirements  included  in  the 
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application;  and  the  Brm's  estimated 
cost  for  providing  such  assistance.  It  is 
advisable  thbt  applicants  have  an 
existing  office  in  the  geographic  region 
for  which  they  are  applying. 

The  MBDC  will  operate  for  a  three  (3) 
year  period  with  periodic  reviews 
culminating  in  annual  evaluations  to 
determine  if  funding  for  the  project 
should  continue.  Continued  funding  will 
be  at  the  discretion  of  MBDA,  based  on 
such  factors  as  an  MBDCs  satisfactory 
performance,  the  availability  of  fimds, 
and  Agency  priorities. 

Closing  Date:  The  closing  date  for 
receipt  of  appKcation  is  June  24, 1988. 
AOOMESS:  MBDA— Dallas  Regional 
Office,  1100  Commerce  Street,  Suite 
7B23,  Dallas,  Texas  75242-0790. 
RM  FURTHEII IMFORMATION  CONTACT: 
Deselene  Crenshaw,  Business 
Development  Clerk,  Dallas  Regional 
Office,  214/767-8001. 
SUPrUMENTARV  MFOIMIATtON:   - 

Questions  concerning  the  preceding 
information,  copies  of  application  kits 
and  applicable  regulations  can  be 
obtained  at  the  above  address. 

A  pre-bid  conference  will  be  held  in 
Dallas  on  June  10, 1988  at  l.-OO  PM. 
Conference  site  information  may  be 
obtained  by  contacting  the  individual 
designated  above. 
MekUCaltrara. 
Regional  Director,  Dallas  Regional  Office. 

Section  B — Project  Specification 

Program  Number  and  Tide:  11.800 
Minority  Busiiiess  Development. 

Project  Name:  Tulsa  MBDC  (Geographic 
Area  or  SMSA). 

Project  Identification  Number  06-10- 
88015-01. 

Project  Start  and  End  Dates:  10/01/88  to 
09/38/89.  I 

Project  Duration:  12  months. 

Total  Federal  Funding  (K%):  $1864)0a 

Minimum  Non-Federal  Share  (15%): 
$29,11& 

Total  Project  Cost  (100%):  $194,118. 

Closing  Date  for  Submission  of  this 
Application: /u/ifi  24, 1988. 

Geographic  Specification:  The  Minority 
Business  Development  Center  shall 
offer  assistance  in  the  geographic  area 
of:  Tulsa,  Oklahoma  SMSA. 

Eligibility  Criterion  There  are  no 
eligibihty  restrictions  for  this  project 
Eligible  applicants  may  include 
individuals,  non-profit  organizations, 
for-profit  firms,  local  and  state 
governments,  American  Indian  Tribes, 
and  educational  institutions. 

Project  Period:  The  competitive  award 
period  will  be  for  approximately  three 
years  consisting  of  three  separate 
budget  periods.  Performance 
evaluations  will  be  conducted,  and 


funding  levels  will  be  estabHsfaed  for 
each  of  three  budget  periods.  Hie 
MBDC  will  receive  continued  funding, 
after  the  initial  competitive  year,  at 
the  discretion  of  MH3A  based  upon 
the  availability  of  funds,  the  MBDC's 
performance,  and  Agency  priorities. 

MBDA 's  minimum  level  of  effort 
Financial  packages:  $2.747.00a 
Billable  M&TA:  $84,000. 
Number  of  Professional  Staff:  3. 
Procurements:  $5,493,000. 
M&TA  Hours:  1,680. 
Number  of  Clients:  76. 

[FR  Doc  88-11673  Filed  5-23-88;  8:45  am] 
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Business  Development  Center 
AppUcstione;  NnhvWe,  TN 

May  18, 1988. 

AOENCY:  Minority  Business 
Development  Agencyi  Commerce. 
ACnON:  Notice. 

summary:  The  Minority  Business 
Development  Agency  (MBDA) 
announces  that  it  is  soliciting 
competitive  applications  under  its 
Minority  Business  Development  Center 
(MBDC)  Program  to  operate  an  MBDC 
for  a  3-year  period,  subject  to  available 
funds.  The  cost  of  performance  for  the 
first  12  months  is  estimated  at  $194,118 
for  the  project  performance  of  10/01/88 
to  09/30/89.  The  MBDC  will  operate  in 
the  Nashville.  Tennessee  Standard 
Metropolitan  Statistical  Area  (SMSA). 
The  first  year  cost  for  the  MBDC  will 
consist  of  $165,000  in  Federal  Funds  and 
a  mininnmi  of  $29,118  in  non-Federal 
funds  (which  can  be  a  combination  of 
cash,  in-kind  contribution  and  fees  for 
services).  The  Project  Number  is  04-10- 
8801»-01  for  the  Nashville,  Tennessee 
SMSA. 

The  funding  instrument  for  the  MBDC 
will  be  a  cooperative  agreement  and 
competition  is  open  to  individuals, 
nonprofit  and  for-profit  organization, 
local  and  state  governments,  American 
Indian  tribes  and  educational 
institutions. 

The  MBDC  will  provide  management 
and  technical  assistance  to  eligible 
clients  for  the  establishment  cuid 
operation  of  businesses.  The  MBDC 
program  is  designed  to  assist  those 
minority  businesses  that  have  the 
highest  potential  for  success,  fa)  order  to 
accomplish  this,  MBDA  supports  MBDC 
programs  that  can:  Coordinate  and 
broker  public  and  private  sector 
resources  on  behalf  of  minority 
individuals  and  firms:  offer  them  a  fiiO 
range  of  management  and  technical 
assistance  regarding  minority  business. 


Applications  will  be  judged  on  die 
experience  and  capability  of  the  firm 
and  its  staff  in  addressing  the  needs  of 
minority  business  individuals  and 
oiganixations;  the  resources  avaUable  to 
the  firm  in  providing  managenent  and 
technical  assistance,  the  firm's  proposed 
approach  to  perfoiming  the  woric 
requirements  included  the  application; 
and  the  firm's  estimated  cost  for 
providing  such  assistance.  It  is 
advisable  that  applications  have  an 
existing  office  in  the  geographic  region 
for  which  they  are  applying. 

The  MBDC  will  operate  for  a  3-year 
period  with  periodic  reviews 
culminating  in  annual  evaluations  to 
determine  if  funding  for  the  pro^t 
should  continue.  Continued  funding  will 
be  at  the  discretion  of  MBDA  based  on 
such  factors  as  an  MBDC's  satisfactory 
performance,  the  availability  of  fnnds, 
and  Agency  priorities. 

Closing  Date:  The  dosing  date  for 
applications  is  June  24, 1988. 
Applications  must  be  postmarked  on  or 
heiore  June  24. 1988. 
ADOm— :  Adanta  Regional  dffice.  1371 
Peachtree  Street,  NE.,  Suite  505,  Atlanta. 
Georgia  30309.  (404)  347-4091. 
FOR  FURTHKR  INFORMATION  CONTACT: 
Carlton  L  Eccles,  Regional  Director, 
Adanta  Re^onal  Office. 

SUPFUMENTARY  INFORMATION: 

Questions  concerning  die  preceding 
information,  copies  of  application  Idts 
and  applicable  regulations  can  be 
obtained  at  the  above  address. 

11.800  Minority  Business  Development 
(Catalog  of  Federal  Domestic 
Assistance). 

Cariton  L.  EcdM,  ' 

Regional  Director,  Atlanta  Regional  Office. 

Date:  May  18, 1888. 

A  pre-application  conference  to  assist 
all  interested  applicants  will  be  held  at 
the  U.S.  Department  of  Commerce, 
Minority  Business  Development  Agency, 
1371  Peachtree  Street  NE.,  Suite  505, 
Atlanta,  Geoipa,  Tuesday,  June  14, 1988, 
at  9K)0  sjn. 

|FR  Doc.  8S-115S1  Piled  5-23-88:  8:45  am) 
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COMMISSION  ON  MERCHANT  MARINE 
AND  DEFENSE 


Meeting 


IR  The  Commission  on 
Merchant  Marine  and  Defense  was 
established  by  Pub.  L  96-525  (as 
amended),  and  die  Commission  was 
constituted  in  December  1966.  The 
Commissian's  aiandate  is  to  study  and 
report  on  profatems  relating  to 


transportation  of  cargo  and  personnel 
for  national  defense  purposes  in  time  of 
war  or  national  emergency,  the 
capability  of  die  Merchant  Marine  to 
meet  the  need  for  such  transportation. 

'  and  the  adequacy  of  the  shipbuilding 
mobilization  base  to  support  naval  and 
merchant  ship  construction.  In 
accordance  with  the  Federal  Advisory 
Committee  Act  Pub.  L  92-463.  as 
amended,  the  Commission  annoimces 
the  following  meeting: 
DATES  AND  TIMES:  Monday.  May  23, 
1988.  Beginning  9:00  a.m.;  Tuesday.  May 
24. 1988.  Beginning  9:00  a.m. 

Place:  Suite  520,  4401  Ford  Avenue, 
Alexandria.  Virginia,  22302-0268. 
Type  of  Meeting:  Closed. 
Contact  Person:  Allan  W.  Cameron, 
Executive  Director,  Commission  on 
Merchant  Marine  and  Defense,  Suite 
520, 4401  Ford  Avenue,  Alexandria, 
Virginia  22302-0268.  Telephone  (202) 
756-0411. 

Purpose  of  Meeting:  To  receive 
additional  information  pertaining  to  the 
needs  of  the  national  defense  for  the 
Merchant  MaiSne  and  the  shipbuilding 
industry,  and  to  discuss  and  to 
deliberate  facts  and  opinions  obtained 
firom  briefings  and  public  hearings. 
SUPPLEMENTARY  INFORMATION:  The 
executive  meetings  of  the  Commission 
will  be  closed  to  the  public  pursuant  to  5 
U.S.C.  552b(c)(l)  and  552b(c)(4)  in  the 
interests  of  national  security  and  to 
protect  proprietary  information  provided 
to  the  Commission  in  confidence.  Public 

'  meetings  to  be  held  on  May  23  and  May 
24  have  been  announced  separately. 
Allan  W.  Cameron, 

Executive  Director,  Comwission  on  Merchant 
Marine  and  Defense. 

[FR  Doc.  8a-llS94  Filed  5-23-88;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Office  Of  the  Secretary 

Defense  Science  Board  Task  Force  on 
Follow  on  Forces  Attack  (FOFA); 
Advisory  Committee  Meetings 

ACTION:  Notice  of  advisory  committee 
meetings. 

summary:  The  Defense  Science  Board 
Task  Force  on  Follow  on  Forces  Attack 
(FOFA)  will  meet  in  closed  session  on 
June  28, 1988  in  the  Pentagon,  Arlington, 
Virginia. 

"Hie  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Acquisition  on  scientific  and 
technical  matters  as  they  affect  the 
perceived  needs  of  the  Department  of 


Federal  Register  /  Vol.  53.  No.  100  /  Tuesday.  May  24.  1988  /  Notices 


18595 


{ 


Defense.  At  this  meeting  the  Task  Force 
will  continue  to  review,  in  detail, 
classified  material  associated  with 
conventional  military  capabilities  in 
NATO  to  include  special  targeting 
requirements. 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act 
Pub.  L  92-463.  as  amended  (5  U.S.C. 
App.  n,  (1982)).  it  has  been  determined 
that  this  DSB  Task  Force  meeting, 
concerns  matters  listed  in  5  U.S.C. 
552b(c)(l)  (1982),  and  diat  accordingly 
this  meeting  will  be  closed  to  the  public. 

May  19. 196& 
L.M.Bynum. 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

[FR  Doc.  88-11615  Filed  5-23-88;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 
ik 
[Docket  Noe.  QF88-360-000,  et  at] 

Oakland  County,  Mi,  et  si.;  Electric 
Rate,  Small  Power  Productton,  and 
Interlocking  Directorate  Filings 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Oakland  County,  Michigan 

[Docket  No.  QF8&-a60-0001 
May  17,  igsa  i 

On  April  29. 1988.  Oakland  County. 
Michigan  (Applicant),  of  1200  North 
Telegraph  Road,  Pontiac,  Michigan 
48053,  submitted  for  filing  an  application 
for  certification  of  a  facility  as  a 
qualifying  small  power  production 
facility  pursuant  to  §  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  small  power  production  facility 
will  be  located  in  Pontiac,  Michigan  and 
will  consist  of  three  mass-bum 
waterwall  combustion  units  with  boilers 
and  a  steam  turbine  generator.  The  net 
electric  power  production  capacity  of 
the  facility  will  be  24  MW.  The  primary 
source  of  energy  will  \te  biomass  in  the 
form  of  municipal  solid  waste.  Natural 
gas  will  be  used  for  start  up  and  flame 
stabilization  but  will  not  exceed  one 
percent  of  the  total  energy  input  to  the 
faciUty  in  any  calendar  year. 

Comment  date:  Thirty  days  from 
publication  in  the  Federal  Register,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


2.  Dynamis  Inc. 

[Docket  No.  QF88-362-001] 
May  18. 1888. 

On  May  4. 1988.  Dynamis  Inc. 
(Applicant),  of  20883  Stevens  Creek 
Blvd.,  Suite  220,  Cupertino,  California 
95014  submitted  for  filing  an  application 
for  certification  of  a  facility  as  a 
qualifying  small  power  production 
facility  pursuant  to  S  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  small  power  production  facility 
will  be  located  in  the  City  of  Sanger, 
California.  The  electric  power 
production  capacity  will  be  10.0 
megawatts.  The  primary  energy  source 
will  be  biomass.  The  facility  will  be 
owned  as  a  limited  partnership. 
Dynamis  Inc.  will  be  the  general  partner 
and  will  have  a  majority  of  the 
partnership  interest  in  the  facility.  The 
facility  will  be  a  part  of  an  integrated 
system  that  will  also  include  a  26.8  MW 
cogeneration  facility,  ^or  which  a 
separate  application  for  certification  as 
a  qualifying  facility  has  been  filed 
(Commission  Docket  No.  QF88-362-000). 

Comment  date:  Thirty  days  from 
publication  in  the  Federal  Register,  in 
accordance  with  Standard  Paragraph  E 
at  the  etid  of  this  notice. 

3.  Gamma  Mariah,  Inc. 

[Docket  No.  Qr88-364-000] 
May  2a  1988. 

On  May  4, 1988,  Gamma  Mariah,  Inc. 
(Applicant),  of  665  West  Avenue  ], 
Lancaster,  California  93534  submitted 
for  filing  an  application  for  certification 
of  a  facility  as  a  qualifying  small  power 
production  facility  pursuant  to  S  292.207 
of  the  Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  small  power  production  facility 
will  be  located  in  Kern  County, 
California,  to  the  west  of  the  town  of 
Mojave.  The  15  megawatt  wind  facility 
will  consist  of  88  wind  turbine 
generators,  each  with  a  name  plate 
capacity  of  170  kilowatts  and  9.17 
undivided  interest  in  a  46  mile,  230  KV 
transmission  line  needed  to  interconnect 
the  facility  with  the  Southern  California 
Edison  Company  at  its  Vincent 
substation.  The  installation  of  the 
facility  is  scheduled  to  commence  in 
January  1990. 

Comment  date:  Thirty  days  from 
pubUcation  in  the  Federal  Register,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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4.  Alpha  Mariah,  Ina 

[Docket  No.  QF88-a68-000] 
May  la  1968. 

On  May  4. 1988,  Alpha  Mariah.  Inc. 
(Applicant),  of  665  West  Avenue  J, 
Lancaster,  California  93534  submitted 
for  filing  an  application  for  certification 
of  a  bKaiity  as  a  qualifying  small  power 
production  facihty  pursuant  to  S  292.207 
of  the  Commission's  regulatiena.  No 
determinaticn  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  small  powter  producticm  facility 
will  be  located  in  Kem  County, 
California,  to  the  west  of  the  town  of 
Mojave.  The  25  megawatt  wind  fiacility 
will  consist  of  50  wind  turbine 
generators,  each  with  a  naoia  plate 
capacity  of  500  kilowatts  aad  15.29% 
undivided  interest  in  a  46  mile,  230  KV 
transmission  line  needed  to  interconnect 
the  facility  with  the  Southcon  California 
Edison  Company  at  its  Vincent 
substation.  The  installation  of  the 
facility  is  scheduled  to  commence  in 
January  1990. 

Comment  date:  Thirty  days  from 
publication  in  the  Federal  Register,  in 
accordance  with  Standard  paragraph  B 
at  the  end  of  this  notice. 

5.  ErF.  Challaa,  Inc. 

(Docket  No.  QF8B-37e-O0e| 
May  18, 1988. 

On  May  la  1988,  R  F.  ChoUas,  fee. 
(Applicant)  of  401  B  Street,  San  Diego, 
California  92101  submitted  for  filing  an 
application  for  certification  of  a  facility 
as  a  qualifying  cogeneration  facility 
pursuant  to  i  292.207  of  the 
Commisaign's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing 

The  topping-cycle  cogeneration 
facility  will  be  located  at  the  comer  of 
28th  Street  and  Harbor  Boulevard, 
adjacent  to  the  San  Diego  Bay,  in  San 
Diego.  California.  The  facility  will 
consist  of  a  combustion  turbine 
generator  and  three-drum  heat  recovery 
steam  generator  capable  of  producing 
three  pressure  levels  of  steam.  The 
primary  energy  source  of  the  facility  will 
be  natural  gas.  The  use&l  thermal 
energy  output  of  the  facility  will  be  sold 
through  arms-length  contracts  to 
Arrowhead  Industrial  Water,  Inc.  to 
produce  distilled  water  and  to  National 
Steel  and  Shipbuilding  Company  Id  treat 
bilge  water  removed  during  shipbuilding 
and  repair.  The  net  electric  power 
production  capacity  of  the  facility  will 
be  48  megawatts. 

Comment  date:  Thirty  days  &om 
publication  in  the  Fadoal  Ragiatar,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


a,  Noftiiaaat  Landfifl  FowerCompMiy 

[Doclcet  No.  QFB8-35e-a00] 
May  19,  n8& 

On  April  28, 1988,  Northeast  Landfill 
Power  Company  c/o  Palmer  Capital,  672 
Jerusalem  Road.  Cohasset. 
Massachusetts  02025  submitted  for  filing 
an  application  for  certification  of  a 
facility  as  a  qualifying  cogeneration 
facility  pursuant  to  §  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
subnuttal  constitutes  a  complete  filing. 

The  small  power  production  facility 
will  be  located  in  Johnston,  Rhode 
Island.  The  facility  will  consist  of 
combustion  en^ne-generaton.  The  net 
electric  power  production  capacity  wiU 
be  approximately  12  megawatts.  The 
primary  energy  source  will  be  Biomass 
in  the  form  of  methane  gas.  The  facility 
has  no  planned  usage  of  natural  gaa. 
coal  or  oil. 

Comment  date:  Thirty  days  from 
publication  in  the  Federal  Registar>  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Northeast  LandfiE  Power  Compaiiy 

[Docket  No.  QF88-357-000] 
May  19. 19ea 

On  April  28, 1968.  Nortfaeast  Landfill 
Power  Company  c/o  Palmer  Capital,  672 
Jerusalem  Road,  Cohasset, 
Massachusetts  02025  submitted  for  filing 
an  application  for  certification  of  a 
facility  as  a  qualifying  cogeneration 
facility  pursuant  to  {  29Z.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  small  power  producti<Hi  facility 
will  be  located  in  BUlerica. 
Massachusetts.  The  facility  imll  consist 
of  combustion  engine-generatora.  The 
net  electric  power  production  capacity 
will  be  approximately  3  megawatts.  "The 
primary  energy  source  will  be  Biomasa 
in  the  form  of  methane  gas.  llie  facility 
has  no  planned  usage  of  natural  gas. 
coal  or  oil 

Comment  date:  Thirty  days  from 
publication  in  the  Fadairal  Ragisler.  in 
accordance  with  Standard  Paragraph  B 
at  the  end  of  this  notice. 

8.  Alpha  Willow.  Inc. 

[Docket  No.  QFB8-371-400] 
May  18, 198a 

On  May  4, 190a  Alpha  WflVm.  Inc. 
(Applicant),  of  865  West  Avenue  J, 
Lancaster,  California  93S34  sobmitted 
for  filing  an  application  for  certificatifm 
of  a  facility  as  a  qualifying  small  power 
production  facility  pursuant  to  f  292^07 
of  the  Commission's  regulations.  No 


determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  small  power  production  facility 
will  be  located  in  Kern  County, 
Cahfomia,  to  die  west  of  the  town  of 
Ma jave.  Tlie  18  megawatt  wind  facility 
will  consist  of  112  wind  turbine 
generators,  each  with  a  name  plate 
capacity  of  180  kilowatts  and  11.01% 
undividiBd  interest  in  a  46  mile,  230  KV 
transmission  line  needed  to  interconnect 
the  facility  with  the  Southern  California 
Edison  Cnnpany  at  its  Vlnoent 
substation.  The  iastallafion  of  the 
facility  is  schadtded  to  commence  in 
January  loaa 

Comment  date:  Thirty  days  from 
publication  in  the  Federal  Reglslei.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Northeest  Landfill  Power  CoaopHy 

[Docket  No.  QFW-3Se-a00] 
May  19, 198a 

On  April  28. 1988.  Northeast  Landfill 
Power  Company  c/o  Palmer  Capital.  672 
Jerusalem  Road,  Cohasset.  • 
Massachusetts  02025  submitted  for  filing 
an  application  for  certification  of  a 
facility  as  a  qualifying  small  power 
production  pursuant  to  S  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  small  power  production  facility 
will  be  located  in  Worcester, 
Massachusetts.  The  facility  will  consist 
of  combustion  engine-generators.  The 
net  electric  power  production  capacity 
will  be  approximately  4  megawatts,  llie 
primary  energy  source  will  be  Biomass 
in  the  form  of  methane  gas.  The  facility   ° 
has  no  planned  usage  of  natural  gas. 
coal  or  oil. 

Comment  date:  Thirty  days  frtnn 
publication  in  the  Federal  Register,  in 
accordance  %vith  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Alpha  Joshua.  Inc. 

[Docket  Na  QF88-3e5-4X»] 
May  2a  188a 

On  May  4 1988,  Alpha  Joaha,  bic. 
(AppUcant)  of  665  West  Avenue  J. 
Lancaster,  California  93534  submitted 
for  filing  an  application  for  certificaticm 
of  a  fadlity  as  a  qualifying  small  power 
production  facility  pursuant  to  i  292.207 
of  the  Commission's  regulations.  No 
detennination  haa  been  made  thet  the 
submittal  constitutes  a  complete  filing. 

The  smaD  power  production  facility 
will  be  located  in  Kem  County, 
California,  to  the  west  of  the  town  of 
Mojave.  llie  30  megawatt  wind  facility 
will  consist  of  120  wind  turbine 
generalota,  ea  ch  with  a  name  plate 


capacity  of  250  kilowatts  and  18.35% 
undivided  interest  in  a  46  mile,  230  KV 
transmission  line  needed  to  interconnect 
the  facility  with  the  Southern  California 
Edison  Compai^  at  its  Viiwent 
substation.  The  installation  of  the 
facilify  is  scheduled  to  commence  in 
January  1980. 

Comment  date:  Thirty  days  bam 
publication  in  the  Federal  Registv.  in 
accordance  ¥vith  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Bete  foahna.  Inc. 

[Docket  No.  QF88-370-000] 
May  20. 19ea 

On  May  4, 1988,  Beta  Joshua.  Inc. 
(Applicant),  of  665  West  Avenue  J, 
Lancaster,  California  93534  submitted 
for  filing  an  aplication  for  certification 
of  a  facilify  as  a  qualifying  small  power 
production  facility  pursuant  to  S  292.207 
of  the  Commission's  regulations.  No 
deternfination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  small  power  production  facilify 
will  be  located  in  Kem  Counfy, 
California,  to  the  west  of  the  town  of 
Mojave.  The  18  megawatt  wind  facilify 
will  consist  of  72  wind  turbine 
generators,  each  with  a  name  plate 
capacify  of  250  kilowatts  and  1101% 
undivided  interest  in  a  46  mile.  230  KV 
transmision  line  needed  to  interconnect 
the  facilify  with  the  Southern  California 
Edison  Company  at  its  Vincent 
substation.  The  installation  of  the 
facility  is  scheduled  to  commence  in 
January  1989. 

Comment  date:  Thirty  days  from 
publication  in  the  Federal  Registw,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Beta  Matiah,  Inc. 
[Docket  No.  QF88-3e9-000] 
May  20.  igsa 

On  May  4, 1988,  Beta  Mariah,  Inc. 
(Applicant),  of  665  West  Avenue  J. 
Lancaster,  California  93534  submitted 
for  filing  an  application  for  certification 
of  a  facilify  as  a  qualifying  small  power 
production  facility  pursuant  to  S  292.207 
of  the  Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  small  power  production  facilify 
will  be  located  in  Ketn  Counfy, 
California,  to  the  west  of  the  town  of 
Mojave.  The  25  megawatt  wind  facilify 
will  consist  of  100  wind  turbine  ' 
generators,  each  with  a  name  plate 
capacify  of  250  kilowatts  and  15.29% 
undivided  interest  in  a  46  mile,  230  KV 
transmission  line  needed  to  interconnect 
the  facilify  with  the  Southern  California 
Edison  Company  at  its  Vincent 
substation.  'The  installation  of  the 


facilify  is  scheduled  to  commence  in 
January  1990. 

Comment  date:  Thirfy  days  from 
publication  in  the  Federal  Reg^er,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Delta  Mariah.  In& 

(Docket  No.  QF88-3e7-a00] 
May  20. 19Ba 

On  May  4, 1988,  Delta  Mariah,  Inc. 
(Applicant),  of  665  West  Avenue  J. 
Lancaster,  California  93534  submitted 
for  filing  an  application  for  certification 
of  a  fadlify  as  a  qualifying  small  power 
production  facility  pursuant  to  §  292.207 
of  the  Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  small  power  production  faciUfy 
will  be  located  in  Kem  Counfy, 
California,  to  the  west  of  the  town  of 
Mojave.  The  10  megawatt  wind  facilify 
will  consist  of  20  wind  txtrbine 
generators,  each  with  a  name  plate 
capacify  of  500  kilowatts  and  6.12% 
undivided  interest  in  a  46  mile,  230  KV 
transmission  line  needed  to  interconnect 
the  facility  with  the  Southern  California 
Edison  Company  at  its  Vincent 
substation,  llie  installation  of  the 
facility  is  scheduled  to  commence  in 
January  1990. 

Comment  date:  Thirfy  days  bom 
publication  in  the  Fedwal  Register,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Beta  WiUow,  Inc. 

[Docket  No.  QF8&-366-000] 
May  20, 198a 

On  May  4, 1988,  Beta  Willow,  Inc. 
(Applicant),  of  665  West  Avenue  J, 
Lancaster,  Califomia  93534  submitted 
for  filing  an  application  for  certification 
of  a  facilify  as  a  qualifying  small  power 
production  facility  pursuant  to  {  292.207 
of  the  Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  small  power  production  facilify 
will  be  located  in  Kem  Counfy, 
Califomia,  to  the  west  of  the  town  of 
Mojave.  The  22.5  megawatt  wind  facility 
will  consist  of  90  wind  turbine 
generators,  each  with  a  name  plate 
capacity  of  250  kilowatts  and  13.76% 
undivided  interest  in  a  46  mile.  230  KV 
transmission  line  needed  to  interconnect 
the  facilify  with  the  Southem  Califomia 
Edison  Company  at  its  Vincent 
substation.  'The  installation  of  the 
facility  is  scheduled  to  commence  in 
January  1989. 

Comment  date:  Thirty  days  from   ' 
publication  in  the  Federal  Register,  In 


,/ 


accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Dynamis,  Inc. 

[Docket  No.  QF88-382-000] 
May  la  1988. 

On  May  4. 1988,  Dynamis  Inc. 
(Applicant),  of  20883  Stevens  Creek 
Blvd.,  Suite  220,  Cupertino,  Califomia 
95014  submitted  for  filing  an  application 
for  certification  of  a  facilify  as  a 
qualifying  cogeneration  facilify  pursuant 
to  §  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  topping  cycle  cogeneration 
facilify  will  be  located  in  the  Cify  of 
Sanger.  Califomia.  The  major  equipment 
will  include  a  combustion  turbine- 
generator,  a  waste  heat  recovery  boiler, 
and  a  steam  condensing  turbine- 
generator.  The  facilify  will  provide 
useful  thermal  energy  to  an  industrial 
process.  The  maximiun  net  electric 
power  production  capacify  will  be  26.8 
megawatts.  The  primary  eneigy  source 
will  be  natural  gas.  The  facilify  will  be  a 
part  of  an  integrated  system  that  will 
also  include  a  lOO  MW  small  power 
production  facilify,  for  which  a  separate 
application  for  certification  as  a 
qualifying  facility  has  been  filed 
(CommissiOB  Docket  No.  Qq^362-O01). 

Comment  date:  Thirfy  days  from 
publication  in  the  Federal  Register,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  noti(%. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE..  Washington. 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  matians  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  availshh'  far  public 
inspection. 
Lois  0.  CashalL 
Acting  Secretary. 

[FR  Doc.  88-11635  Filed  5-23-88:  8:45  am] 
SMJJNO  cooe  srir-oi-M 
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[Decint  No*.  CP8a-37»-000,  tt  aL] 

Tenneaaee  Gaa  Pipeiine  Company  el 
aL;  Natural  Gaa  Cartiflcate  FMngs 

May  19, 1988. 

Take  notice  that  the  foHowing  filings 
have  been  made  with  the  Commission: 

1.  Tennessee  Gas  Pipeline  Companjr 

(Docket  No.  CP86-379-000] 

Take  notice  that  on  May  6. 1988. 
Tennessee  Gas  Pipeline  Company 
(Tennessee).  P.O.  Box  2511,  Houston. 
Texas  77252.  filed  in  Docket  No.  CP88- 
379-000.  a  request  pursuant  to  S  157.205 
of  the  Regulations  under  the  Natural 
Gas  Act  (NGA)  (18  CFR  157.205)  for, 
authorization  to  provide  a 
transportation  service  for  Woodward 
Marketing.  Inc.  (Woodward),  a 
marketer,  under  the  certificate  issued  in 
Docket  No.  CP87-115-000,  pursuant  to 
section  7  of  the  NGA,  all  as  more  fully 
set  forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Tennessee  states  that  pursuant  to  a 
transportation  agreement  dated  Mjorch 
23, 1988,  it  proposes  to  transport  natural 
gas  for  Woodward  from  various  receipt 
points  located  Offshore  Texas  and 
Offshore  Louisiana,  and  in  the  States  of 
Louisiana,  Texas,  Mississippi,  j . 

Pennsylvania  and  West  Virginia,  to ' 
various  delivery  points  off  Tennessee's 
system,  points  located  in  multiple  states. 

Tennessee  indicates  that  the  peak  day 
quantities  would  be  200,000  dekatherms, 
the  average  daily  quantities  would  be 
150  dekatherms  and  that  the  annual 
quantities  would  be  54,750  dekatherms. 
Tennessee  further  indicates  that  service 
under  S  284.223(a)  commenced  April  2, 
1988.  as  reported  in  Docket  No.  STB9- 
3224  (filed  April  18, 1988).  | 

Comment  date:  July  5, 1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  Tennessee  Gas  Pipeline  Cmnpany 

[Docket  No.  CP88-381-000] 

Take  notice  that  on  May  8, 1988, 
Tennessee  Gas  Pipeline  Company 
(Applicant),  P.O.  Box  2511.  Houston, 
Texas  77252.  filed  in  Docket  No.  CP88- 
*381-000,  a  request  pursuant  to  9  157.205 
of  the  Commission's  Regulations  under 
the  Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  provide  a 
transportation  service  for  Exxon      | 
Corporation  (Exxon),  a  producer,  under 
Applicant's  blanket  certificate  issued  in 
Docket  No.  CP87-115-000,  pursuant  to 
section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  out  in  the  request  on  file 
with  the  Commission  and  open  to  public 
inspection 


Applicant  states  that  pursuant  to  a 
transportation  agreement  dated  March 
17, 1M8,  it  proposes  to  transport  natural 
gas  for  plant  volume  reduction  (PVR) 
make-up  on  behalf  of  various  interstate 
pipeline  companies  from  Exxon's  "E" 
platform  located  in  West  Delta  Block  31, 
offshore  Louisiana,  to  delivery  points 
located  at  the  Ysdoskey  Plant  in  St. 
Bernard  Parish.  Louisiana,  and  the 
Bluewater  Plant  in  Acadia  Parish, 
Louisiana. 

The  Applicant  further  states  that  the 
peak  day  quantities  would  be  20,000  dt, 
that  average  daily  quantities  would  be 
930  dt,  and  that  annual  quantities  would 
be  339,450  dt  Tennessee  states  that  the 
transportation  of  natural  gas  for  Exxon 
commenced  on  April  2, 1988,  as  reported 
In  Docket  No.  ST88-3285.  for  a  12a-day 
period,  pursuant  to  9  284.223(a]  of  the 
Commission's  Regulations  and  the 
blanket  certificate  issued  to  Tennessee 
in  Docket  No.  CP87-115-000. 

Comment  date:  July  5, 1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

3.  WUUston  Basin  Interstate  HpeUne 
Conqiany 

[Docket  No.  CP8&-360-000] 

Take  notice  that  on  April  25. 1988. 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  Suite  200, 
304  East  Rosser  Avenue,  Bismarck, 
North  Dakota  58501,  filed  in  Docket  No. 
CP88-3flO-000  for  authorization  to 
transport,  on  an  interruptible  basis, 
natural  gas  through  existing  facilities  for 
Western  Gas  Processors  Ltd.  (Western) 
for  ultimate  delivery  to  an  industrial 
customer  pursuant  to  section  7(c)  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Specifically,  Williston  Basin  would 
receive  no  more  than  36,000  Mcf  per  day 
of  natural  gas  firom  Western  at  the 
Teddy  Roosevelt  Plant  Billings  County, 
North  Dakota  and  the  Temple  Plant 
Williams  Coimty.  North  Dakota  it  is 
explained.  The  gas  would  ultimately  be 
delivered  for  Western's  account  to  Holly 
Sugar,  it  is  asserted. 

Williston  Basin  indicates  that  the 
service  would  be  for  a  term  of  two  years 
and  would  be  provided  at  the  base  rates 
equivalent  to  the  rates  made  effective 
May  2, 1986,  in  Docket  No.  RPSO-IO-OOO 
under  Rate  Schedule  T-4,  which  are  94.3 
and  23.00  cents  per  Dt  plus  fiiel. 

Comment  date:  June  9, 1988,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 


4.  Ken  Gas  Companiea 

[Docket  No.  CP88-387-000] 

Take  notice  that  on  May  3, 1988,  Ken 
Gas  Companies  (Ken  Gas)  Rt  3,  Box  66. 
Albany.  Kentud^  42602.  filed  in  Docket 
No.  CP88-387-000.  an  application 
pursuant  to  section  7(f)  of  the  Natural 
Gas  Act  for  a  determination  by  the 
Commission  of  a  service  area  in  the  City 
of  Jellico.  Campbell  County,  Tennessee, 
all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public  < 

inspection. 

The  application  states  that  the  City  of 
Jellico,  Tennessee,  has  awarded  Ken 
Gas  a  franchise  for  the  installation  %nd 
operation  of  a  natural  gas  distribution 
system  within  the  City  and  its  environs. 
Ken  Gas  states  the  only  available  source 
of  natural  gas  is  in  the  State  of  Kentucky 
bom  the  Delta  Gas  Company  which 
necessitates  the  construction  of 
approximately  1,000  feet  of  4  inch 
transmission  pipeline  across  the  state 
line  to  interconnect  the  distribution 
system  that  will  be  installed  by  Ken 
Gas. 

Comment  date:  June  9, 1988,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

5.  Columbia  Gas  Transmisnon 
Corporatimi 

[Docket  No.  cpaa-aei-ooo] 

Take  notice  that  on  April  25, 1988, 
Columbia  Gas  Transmission 
Corporation  (Columbia),  1700 
MacCorkle  Avenue,  SE.,  Charleston. 
West  Virginia  25314,  filed  in  Docket  No. 
CP88-361-000,  as  supplemented  May  10, 
1988.  a  request  pursuant  to  9 157.205  of 
the  Regulations  under  the  Natural  Gas 
Act  (18  CFR  157.205  and  157.212)  for 
authorization  to  operate  additional 
points  of  delivery  for  Washington  Gas 
Light  Company  (WGL)  and  Mountaineer 
Gas  Company  (MGC)  in  Hancock 
County,  West  Virginia,  under  the 
certificate  issued  in  Docket  No.  CP83- 
76-000  pursuant  to  section  7  of  the 
Natural  Gas  Act  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Specifically,  Columbia  requests 
authorization  to  add  as  delivery  points 
under  its  Rate  Schedule  CDS,  such 
points  that  have  been  used  solely  for 
transportation  service  under  section 
311(a)  of  the  Natural  Gas  Policy  Act 

Columbia  states  that  approximately 
30,000  dt  per  day  and  approximately 
900,000  dt  annual  volumes  of  natural  gas 
would  be  provided  through  the  new 
delivery  point  to  WGL  and  32,200  dt  per 
day  and  about  4.128,000  dt  annually 


would  be  provided  through  the  new 
delivery  point  at  MGC.  It  is  stated  that 
these  volumes  are  within  Columbia's 
currently  authorized  level  of  service. 
Columbia  additionally  states  that  such 
volumes  would  not  affect  the  peak  day 
and  annual  deliveries  to  which  these 
existing  wholesale  customers  are 
entitled.    ;' 

Comment  date:  July  5. 1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

6.  Midwestern  Gas  Transmission 
Company 

[Docket  No.  CP88-338-000] 

Take  notice  that  on  April  15, 1988,  as 
supplemented  on  May  4, 1968, 
Midwestern  Gas  Transmission 
Company  (Midwestern),  P.O.  Box  2511, 
Houston,  "Texas  77252,  filed  in  Docket 
No.  CP88-338-000  an  application 
pursuant  to  sections  7(b)  and  7(c)  of  the 
Natural  Gas  Act  for  (1)  authority  to 
abandon  a  total  of  the  dekatherm 
equivalent  of  17,848  Mcf  per  day  of  firm 
natural  gas  sales  service  to  ANR 
Pipeline  Company  (ANR);  (2)  a 
certificate  of  public  convenience  and 
necessity  authorizing  firm  transportation 
of  a  dekatherm  equivalent  of  17,848  Mcf 
per  day  and  interruptible  transportation 
of  20,918  Dth  per  day  for  Wisconsin 
Public  Service  Corporation,  Wisconsin 
Power  and  Light  Company,  Iowa 
Southern  Utilities  Company,  Iowa  Public 
Service  Company,  and  Northern 
Minnesota  Utilities  (NMU);  and  (3)  the 
upgrading  of  certain  facilities  necessary 
to  effectuate  the  transportation  by 
Midwestern  to  NMU,  all  as  more  fully 
set  forth  in  the  application,  as 
supplemented,  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Midwestern  states  that  in  order  to 
provide  the  proposed  transportation 
service  to  the  shippers  listed  above. 
Midwestern  requests  authority  to 
abandon  a  total  of  the  dekatherm 
equivalent  of  17,848  Mcf  per  day  of 
existing  firm  sales  service  to  ANR. 
Midwestern  further  states  that  its 
request  for  abandonment  is  conditioned 
on  the  receipt  of  acceptable 
authorization  to  provide  firm 
transportation  service  to  the  shippers 
listed  above,  with  the  effective  date  of 
the  abandonment  to  be  on  the  date  on 
which  Midwestern  commences  service 
to  all  of  the  shippers  after  the 
construction  of  all  necessary  facilities 
by  Midwestern. 

To  provide  this  firm  transportation 
service.  Midwestern  states  that  existing 
facilities  would  be  utilized  except  that 
one  of  the  interconnections  between 
Midwestern  and  NMU  would  have  to  be 


upgraded  in  order  to  receive  full 
contract  volumes  at  that  point*  In 
particular,  Midwestern  indicates  that  its 
interconnection  with  NMU  near 
Wadena,  Minnesota  would  need  to  be 
upgraded  whereby  two  (2)  2-inch  meter 
tubes  at  the  interconnection  would  have 
to  be  replaced  with  two  (2)  3-inch  meter 
tubes.  Inis  would  enable  Midwestern  to 
deliver  the  dekatherm  equivalent  of 
4,000  Mcf  per  day  in  addition  to  the 
ciurently  certificated  quantities  at  the 
Wadena  interconnection.  Midwestern 
estimates  that  the- total  costs  of  this 
proposed  upgrade,  including  filing  fees, 
would  be  approximately  $60,000.  NMU 
has  agreed  to  reimburse  Midwestern  for 
all  construction  costs  incurred  by 
Midwestern,  not  to  exceed  $50,000. 

Midwestern  states  that  the  initial  rate 
to  be  p  lid  by  each  shipper  for  the  firm 
fransportation  service  would  be  a 
Monthly  Demand-1  Charge  (D-1)  of 
$1.19  per  dekatherm  multiplied  by  the 
Firm  'Transportation  Quantity,  a 
Monthly  Demand-2  Charge  (D-2)  of 
$0.0417  per  dekatherm  midtiphed  by  the 
monthly  component  of  each  shipper's 
annual  quantity  entitlement  and  a 
commodity  rate  of  2.37^  per  dekatherm 
of  natural  gas  actually  delivered  by 
Midwestern  to  each  shipper  at  their 
designated  delivery  point(s). 
Midwestern  further  states  that  the  Firm 
Transportation  Quantity,  stated  in 
dekatherms,  is  defined  as  the  quantity 
obtained  by  multiplying  each  customer's 
firm  transportation  quantity  stated  in 
Mcf  by  the  number  of  dekatherms  per 
Mcf  upon  which  Midwestem's  rates  are 
based.  It  is  stated  that  each  shipper's 
contract  contains  a  minimum  monthly 
bill  which  provides  for  a  Minimum 
Monthly  Conmiodity  charge  at  a  75% 
load  factor  but  grants  credits  for 
volumes  transported  on  an  interruptible 
basis.  The  rate  to  be  paid  by  each 
shipper  receiving  interruptible 
transportation  service  would  be  equal  to 
the  fate  set  forth  in  Midwestem's  Rate 
Schedule  IT-2.  Each  shipper  shall 
deliver  quantities  of  natural  gas  at 
Emerson,  Manitoba  on  each  day  for 
Midwestem's  system  fuel  and  use 
requirements  associated  with  the 
scheduled  firm  transportation  quantity 
and  the  scheduled  interruptible 
transportation  quantity  for  each  shipper, 
it  is  stated. 


'  The  need  for  the  installation  of  these  facilities  i* 
dependent  upon  whether  NMU  finalizes  gas  sales 
arrangements  with  certain  prospective  industrial 
customers.  To  the  extent  these  arrangements  are 
completed,  these  facilities  would  be  required.  To  die 
extent  these  arrangements  are  not  consummated, 
these  facilities  would  not  be  required  and 
Midwestern  would  •uppleuicat  the  application, 
eliminating  its  request  for  authorization  of  the 
proposed  facilities. 


Midwestern  states  that  the  initial  rate 
for  firm  service  specified  in  the 
transportation  confracts  is  equivalent  to 
the  rate  provided  by  Midwestem's 
presently  effective  T-2  Rate  Schedule, 
which  is  applicable  to  the  firm 
transportation  service  of  50,000  Mcf  per 
day  presently  rendered  by  Midwestern 
for  ANR.  Midwestern  further  states  that 
the  initial  rate  is  also  equivalent  to  the 
rate  provided  by  Midwestem's  CD-2 
Rate  Schedule  which  is  applicable  to 
Midwestem's  firm  sale  of  gas  to  ANR  at 
Marshfield.  The  initial  rate  is  equivalent 
to  the  rate  in  Midwestem's  IT-2  Rate 
Schedule,  it  is  stated. 

Comment  date:  June  9, 1988,  in 
accordance  with  Staiulard  Paragraph  F 
at  the  end  of  this  notice. 

7.  LLftE  Gas  Marketing,  In& 

[Docket  No.  CI87-816-001] 

Take  notice  that  on  May  11, 1988. 
LL&E  Gas  Marketing.  Inc.  (LGM)  of  909 
Poydras  Street  New  Orleans,  Louisiana 
70112,  filed  an  application  pursuant  to 
section  7  of  the  Natural  Gas  Act  and  the 
Federal  Energy  Regulatory 
Commission's  (Commission)  regulations 
thereunder  for  amendment  of  its  blanket 
limited-term  certificate  with  pregranted 
abandonment  previously  issued  by  the 
Commission  for  a  term  which  expired 
March  31. 1988,  to  extend  such 
authorization  for  an  unlimited  term,  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  for  public  inspection. 

Comment  date:  June  3, 1988,  in 
accordance  with  Standard  Paragraph  J 
at  the  end  of  the  notice. 

8.  ALG  Gas  Supply  Company,  ALG  Gas 
Supply  Company  of  Arkansas,  ALG  Gas 
Supply  Company  of  Kansas,  ALG  Gas 
Supply  Company  of  Louisiana,  ALG  Gas 
Supply  Company  of  Oklahoma  and  ALG 
Gas  Supply  Cranpany  of  Texas 

(Docket  Na  CI88-I52-000] 

Take  notice  that  on  May  9, 1988,  ALG 
Gas  Supply  Company,  ALG  Gas  Supply 
Company  of  Arkansas.  ALG  Gas  Supply 
Company  of  Kansas,  ALG  Gas  Supply 
Company  of  Louisiana,  ALG  Gas  Supply 
Company  of  Oklahoma  and  ALG  Gas 
Supply  Company  of  Texas  (Applicant), 
of  400  East  Capitol  Street  Little  Rock, 
Arkansas  72202,  filed  an  application 
pursuant  to  section  7  of  the  Natural  Gas 
Act  and  the  Federal  Energy  Regulatory 
Commission's  (Commission)  regulations 
thereunder  for  a  blanket  certificate  with 
pregranted  abandonment  authorization 
for  an  unlimited  term,  all  as  more  fully 
set  fordi  in  the  application  which  is  on 
file  with  the  Commission  and  open  for 
public  inspection. 
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Comment  date:  June  3, 1988.  in        i 
accordance  with  Standard  Paragraph  J 
at  the  end  of  the  notice. 


Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
malce  any  protest  with  reference  to  said 
filing  should  on  or  before  the  conunent 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE..  Washington,  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protesU 
filed  «vith  the  Commission  will  be 
considered  by  it  in  determining  the    ■ 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  Hie  a  motion  to 
intervene  in  accordance  with  the        1 
Commission's  Rules.  I 

Take  further  notice  that  pursuant  to 
the  authority  contained  in  and  subject  to 
jtuisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the  { 

certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
fdr  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  sudi  hearing 
will  be  didy  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 

i  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest,  if  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest  the  instant  request  shall 
b.  treated  as  an  apphcation  for 


authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 

J.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filings  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Conunission,  825  North 
Capitol  Street  NE.,  Washington,  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211,  385.214).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  in  any 
proceeding  herein  must  file  a  petition  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 
Loia.  D.  Cashell. 
Acting  Secretary. 
[FR  Doc  8a-11636  Filed  5-23-88;  8:45  am] 

BNJJNQ  COOC  (Tir-OI-M 


[Docket  No*.  RP8«- 169-000] 

CNQ  Transmission  Corp^  Proposed 
Changes  in  FERC  Gas  Tariff 

May  19, 1988. 

Take  notice  that  CNG  Transmission 
Corporation  ('Transmission"),  on  May 
12, 1988,  filed:  (1)  First  Revised  Sheet 
Nos.  124  and  125  of  First  Revised 
Volume  No.  1  of  its  ciurently  effective 
FERC  Gas  Tariff;  and  (2)  First  Revised 
Sheet  No.  125  to  First  Revised  Volume 
No.  1  of  its  new  FERC  Gas  Tariff,  filed 
on  April  26, 1988  and  effective  June  1, 
1988.  The  proposed  effective  dates  are: 
(1)  May  1, 1988  for  the  tariff  sheets 
revising  Transmission's  cturently 
effective  tariff,  and  (2)  June  1, 1988  for 
the  tariff  sheet  revising  Transmission's 
new  tariff. 

*rransmission  states  that  its  filing 
contains  a  new  tariff  provision  in  its 
General  Terms  and  Conditions.  Under 
this  section,  when  Transmission 
receives  nominations  for  TSC  service  on 
Texas  Gas  Transmission  Corporation 
('Texas  Gas")  in  excess  of 
Transmission's  ability  to  receive  such 
gas.  Transmission  will  schedule  volumes 
that  it  can  receive,  and  will  then 
forward  nominations  to  Texas  Gas. 
Transmission  further  proposes  to 
schedule  two-thirds  of  its  available  TSC 
capacity  to  shippers  that  were  qualified 
for  TSC  service  prior  to  April  11, 1988, 
and  one-third  to  shippers  that  became 
qualified  for  such  service  on  or  after 


April  1. 1988.  The  filing  also  corrects  an 
error  on  Sheet  No.  125  of  Volume  No.  1 
of  Transmission's  new  tariff. 

Copies  of  the  filing  were  served  upon 
Transmission's  sales,  storage  and 
transportation  customers  as  well  as 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  protest  or 
motion  to  intervene  with  the  Federal 
Energy  ReguJatory  Conunission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214 
and  385.211).  All  motions  or  protests 
should  be  filed  on  or  before  May  26, 
1988.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Cubell, 
Acting  Secretary. 

[FR  Doc.  88-11637  Filed  5-23-88;  8:45  am] 
MLUNO  COOC  S717-01-II 


[Docket  No.  RP8S-20»-038] 

Norttiem  Natural  Gas  Co..  Division  of 
Enron  Corp;  HIing 

May  19, 1988. 

Take  Notice  that  on  May  12. 1988, 
Northern  Natural  Gas  Company, 
Division  of  Enron  Corp.  (Northern), 
tendered  for  filing  to  become  a  part  of 
Northern  Natural  Gas  Company's 
(Northern)  F.E.R.C.  Gas  Tariff,  Third 
Revised  Volume  No.  1, 
Thirteenth  Revised  Sheet  N.  21 
Seventh  Revised  Sheet  No.  22 
Eighth  Revised  Sheet  No.  23 

Northern  states  that  these  tariff  sheets 
reflect  administrative  revisions  to  its 
PL-1  Rate  Schedule  to  combine  two 
separately  authorized  modifications 
previously  approved  by  the  Commission 
on  March  2, 1988  and  April  14, 1988  to 
allow  group  billing  and  incorporate  the 
settlement  provisions  of  Doclcet  No. 
RP85-206,  respectively,  into  Northern's 
PL-1  Rate  Schedule.  The  tariff  sheets 
will  also  reflect  proper  pagination 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capital  Street  NE.,  Washington. 
DC  20428.  in  accordance  with  the 
Commission's  Rules  of  Practice  & 
Procedure  (18  CFR  385.211,  385.214).  All 


such  motions  or  protests  should  be  filed 
on  or  before  May  26, 198a  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene. 

Copies  of  this  filing  are  on  file  with 
the  Commission  and  are  available  for 
public  inspection. 
LoUD.Caahall. 
Acting  Secretary. 

[FR  Doc  88-11638  Filed  S-23-a6;  6:45  am] 
MUMO  COOC  nn-w-M 


[Docket  NO.S  RP8S-149-001  and  TOOO-I- 
41-001) 

Southwest  Gas  Corporation;  Filing 

May  19, 198& 

Take  notice  that  on  May  12. 1988, 
Southwest  Gas  Corporation  (Southwest) 
tendered  for  filing  Substitute  Thirty- 
ninth  Revised  Sheet  No.  10  to  its  FERC 
Gas  Tariff,  Original  Volume  No.  1.  In 
addition  Southwest  submitted 
computations  and  schedules  supporting 
a  change  in  its  purchased  gas  costs. 
Southwest  states  that  the  rates 
previously  submitted  in  its  May  2, 1988 
filing  were  developed  utilizing  the 
cturently  effective  rates  (April  1, 1988) 
from  Northwest  Pipeline  Corporation 
(Northwest)  and  that  Northwest  has 
since  filed  a  change  in  rates. 

Southwest  respectfully  requests  that 
the  tariff  sheet  mentioned  above  be 
substituted  for  its  counterpart  originally 
filed  and  become  effective  June  1, 1988, 
concurrent  with  Northwest's  proposed 
rate  change. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington. 
DC,  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214. 
385.211  (1987)).  All  such  motions  or 
protests  should  be  filed  on  or  before 
May  26, 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  Uie  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motioato  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lob  D.  CaalwU, 
Acting  Secretary. 

[FR  Doc  88-11639  Filed  5-23-88:  8:45  am] 
BttJJNO  COOC  (717-01-11 


[Docket  No.  RP88-164-001] 
West  Texas  Gas,  Inc^ 

May  20. 1988 

Take  notice  that  on  May  13, 1988, 
West  Texas  Gas,  Inc.  (WTG)  tendered 
for  filing  Substitute  Third  Revised  Sheet 
No.  21b,  Substitute  Original  Sheet  No. 
21f.  and  Substitute  Original  Sheet  No. 
21i  to  iU  FERC  Gas  Tariff,  Original 
Volume  No.  1. 

WTG  states  that  it  is  making  this 
filing  after  Commission  Staff  reviewed 
its  May  3, 1988  filing  and  requested  that 
WTG  make  certain  minor  corrections  to 
several  of  its  tariff  sheets. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214, 
385.211  (1987)).  All  such  motions  or 
protests  should  be  filed  on  or  before 
May  27. 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Conunission  and  are  available  for  public 
inspection. 
LoU  D.  Cashell. 
Acting  Secretary. 
[FR  Doc.  88-11640  Filed  5-23-88:  8:45  am] 
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[Docket  No.  RP88-170-000] 

Western  Gas  Interstate  Co^  Proposed 
Changes  In  FERC  Gas  Tariff 

May  19, 198& 

Take  notice  that  Western  Gas 
Interstate  Company  ("Western"),  on 
May  13, 1988,  tendered  for  filing 
proposed  changes  in  its  FERC  Gas 
Tariff,  Revised  Volume  No.  1,  to  be 
effective  June  1. 1988. 

Western  states  that  the  tariff  sheets 
reflect  changes  to  Western  Purchased 
Gas  Adjustment  Clause  to  its  FERC  Gas 
Tariff  which,  Western  submits,  comply 
with  the  provisions  of  the  Conunission's 
Order  Nos.  483  and  483-A,  thereby 
permitting  Western  to  continue  recover 
changes  in  its  cost  of  purchased  gas. 

Western  requests  the  grant  of  the 
following  waivers: 

1.  Waiver  of  the  requirements  to 
report  information  for  its  annual  and 
quarterly  filings  on  magnetic  computer 
tape; 


2.  Waiver  of  the  30  day  notice  period 
for  the  instant  filing; 

3.  Waiver  of  the  requirements  under 
S  154.310(a)(2)(iv)  of  the  Regulations  to 
file  rates  and  information. 

Copies  of  Western's  filing  were  served 
on  its  jurisdictional  customers  and 
affected  state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commisison.  825 
North  Capitol  Street  NE..  Washington, 
DC  20426  in  accordance  with  §{385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
May  26, 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  Reference 
Room. 

Lois  D.  CaaheU. 
Acting  Secretary. 

[FR  Doc  88-11641  Filed  5-23-88;  8:45  am] 
BNJJNa  COOC  nn-o%-m 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-3384-9] 

Science  Advisory  Board;  Clean  Air 
Scientific  Advisory  Committee;  Open 
Meeting 

summary:  Pursuant  to  the  Federal 
Advisory  Committee  Act.  Pub.  L  92-463, 
notice  is  hereby  given  of  a  public 
meeting  of  the  Acid  Aerosol 
Subcommittee  of  the  Clean  Air  Scientific 
Advisory  CommiUee  (CASAC)  of  the 
Environmental  Protection  Agency's 
Science  Advisory  Board.  The  meeting 
will  be  held  fitim  9:00  a.m.  to  4:00  p.m. 
on  June  14,  and  8:30  a.m.  to  4:00  p.m.  on 
June  15  in  Conference  Room  North  3, 
U.S.  Environmental  Protection  Agency, 
Mall  Level,  401  M  Street  SW., 
Washington,  DC  20460. 
PURPOSE:  The  purpose  of  the  meeting  is 
to  allow  the  Subcommittee  to  review 
and  provide  its  advice  to  the  Agency  on 
the  February  1988  draft  "Acid  Aerosols 
Issue  Paper".  This  document  was 
drafted  as  a  result  of  the  January  1986 
recommendation  of  CASAC  that  an 
issue  paper  be  prepared  to  evaluate 
newly  emerging  literature  concerning 
health  effects  directly  associated  with 
acid  aerosols  and  to  address  the  issue  of 
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possible  listing  of  add  aerosols  as  a 
separate  criteria  pollutant  for  potential 
regulation  by  means  of  National 
Ambient  Air  Quality  Standards.  The 
Subcommittee  will  also  evaluate 
research  needs  relative  to  acid  aerosols. 
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SUPPLEMENTARY  MFONMATION:  The 

following  information  is  summarized 
from  the  March  29. 1988  Federal  Register 
notice  (53  FR 10150)  which  announced 
availability  of  the  issue  paper  Copies  of 
the  draft  issue  paper  may  be  obtained 
by  writing  or  calling  the  Office  of 
Research  and  Development  Publications 
Center,  CERI-FRN,  U.S.  EPA.  28  West 
Martin  lather  King  Drive,  Cincinnati, 
OH  452e&  (513)  568-7562.  Please  ask  for 
the  "Add  Aercwois  Issue  Paper",  report 
number  EPA/600/8-68/005A. 

WRITTEN  COMMENTS:  Written  comments 

concerning  the  issue  paper  may  be 
submitted  to  Dr.  Dennis  Kotchmar.  U.S. 
EPA.  Office  of  Research  and  { 

Development  (MD-52),  Research 
Triangle  Park,  NC  27711,  (919)  541-4158. 
(FTS)  629-4158,  through  July  15. 198& 

FOR  FURTHER  INFORMATION:  For  further 
information  concerning  the  issue  paper, 
please  contact  Dr.  Kotchmar  at  the 
above  address.  Any  member  of  the 
public  wishing  further  information 
concerning  the  meeting  should  contact 
Mr.  Robert  Flaalc  Executive  Secretary. 
Clean  Air  Scientific  Advisory 
Conmiittee,  Science  Advisory  Board  (A- 
lOlF).  U.S.  EPA.  Washington.  DC  20460. 
(202)  382-2552.  (FTS)  382-2552.  Seating 
at  the  meeting  will  be  on  a  first  come 
basis.  Persons  wishing  to  make  a  brief 
presentation  (8-10  minutes)  at  the 
meeting  must  contact  Mr.  Flaak  no  later 
than  June  8, 1988,  to  reserve  space  on 
the  agenda.  It  is  requested  that  15  copies 
of  a  written  statement  for  the  record  be 
submitted  to  Mr.  Flaak  at  the  time  of  the 
meeting  for  distribution  to  the  members 
of  the  Subcommittee.  Oral  presentations 
should  supplement  the  written 
statement 

Date:  May  17, 198& 
Donald  G.  Banes. 
Director,  Science  Advisory  Board. 
[PR  Doc  88-11573  Filed  5-23-68;  8:45  an] 
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FEDERAL  EMERGENCY 
MANAQEMENT  AQENCY 


Offer  To  Aaeist  Ineurars  In 
UndeowMiig  Flood  Ineurance  Using 
the  Standard  Floed  Insurance  Policy 

agency:  Federal  Insurance 
Administration.  Federal  Emergeacy 
Management  Agency  (FEMA). 


ACTION:  Notice  of  offer  to  assist  insu|fn 
in  underwriting  flood  insurance  using 
the  Standard  Hood  Insurance  Policy. 

summary:  The  Federal  Insurance 
Adminisb'ation  is  publishing  m  this 
Notice  the  Flnandal  Assistance/ 
Subsidy  Arrangemeat  for  1688-1880 
governing  the  duties  and  obligations  of 
insurers  partidpating  in  the  Wiite-Your- 
Own  Prt^ram  (WYO)  of  the  National 
Flood  Insurance  Program  (MTP).  The 
Financial  Assistance,  Subsidy 
Arrangement  sets  forth  the 
responsibilities  of  the  Government  to 
provide  finandal  and  technical 
assistance  to  the  insurers.  It  is  verbatim 
with  what  is  set  out  as  Appendix  A  to  44 
CFR  Part  62  and  is  republished  for 
information  and  convenience. 

This  Notice  relates  to  the  final  rule 
which  was  published  in  the  Federal 
Register  on  April  25, 1985,  page  18236,  as 
amended  by  the  final  rule  which  was 
pubUsfaed  in  the  Federal  Register  on 
April  28. 1988,  page  15208.  regarding 
changes  in  the  National  Flood  Insurance 
Program's  regulations  dealing  with  the 
issuance  of  flood  insurance  pohdes  and 
the  ad)ustment  of  daims  and  the 
establishment  of  a  program  of 
assistance  to  private  sector  property 
insurance  companies  in  underwriting 
flood  insurance  using  the  Standard 
Flood  Insurance  Policy.  In  1985.  a  copy ' 
of  the  offer  to  partidpate  in  the 
Arrangement  was  incorporated  in  a  final 
rule  and,  this  year,  as  in  the  years  since, 
a  copy  of  the  sffer  is  being  published  as 
a  Notice. 

date:  The  offer  is  effective  May  24, 
1988.  The  Financial  Assistance/Subsidy 
Arrangement  is  effective  with  respect  to 
flood  insurance  polides  written  under 
the  Arrangement  with  an  effective  date 
of  October  1.  ig8&  and  later. 

SUPPLEMENTARY  INFORMATION:  By  way 

of  background,  the  Federal  Insurance 
Administration,  worldi^  with  insurance 
company  executives,  F^iA's 
Comptroller's  Office  and  FEMA's  C^ce 
of  the  Inspector  General,  addressed  the 
operating  and  fiaandal  control 
procedures.  The  Statistical  Plan. 
Accounting  Procedures,  and  the 
Finandal  Control  Plan  were  specifically 
referenced  in  the  final  rule,  as  amended, 
and,  in  addition,  procedural  manaals 
have  been  issued  by  the  FLA  in  aid  of 
implementation  by  the  WYO  companies 
of  the  procedures  published  in  the  final 
rule,  as  amended,  such  as  the  Flood 
Insurance  Manual,  Flood  Insurance 
Adjuster's  Manual,  Rollover  Procedures 
and  FEMA  Letter  of  Credit  Procedures. 
all  of  which  comprise  the  operating 
framework  for  the  WYO  Program. 
The  ptuposes  of  this  Notice  are: 


(1)  To  offer,  publidy,  finandal 
assistance  to  protect  against 
underwriting  losses  resulting  from 
floods  on  Standard  Food  Insurance 
Polides  written  by  private  sector 
insures*. 

(2)  To  provide  a  method  by  which  the  - 
offer  may  be  accepted;  and 

(3)  To  provide  notice  of  the  duties  and 
obligations  under  the  Financial 
Assistance/Subsidy  Arrangement  for 
the  Arrangement  year  1988-89. 

Method  of  Acceptance  of  Offer 

1.  Acceptance  of  this  offer  shall  be  by 
telegraphed  or  mailed  notice  of 
acceptance  or  signed  Arrangement  to 
the  Adnnnistra  tor  prior  to  midnight  EOT 
September  30. 1988. 

2.  The  telegraphed  or  mailed  notice  of 
acceptance  to  the  Administrator  must  be 
authorized  by  an  official  of  the 
insurance  company  who  has  the 
authority  to  enter  intd  such 
arrangements. 

3.  A  duly  signed  original  copy  of  the 
Notice  of  Acceptance  most  be  on  file 
with  the  Administrator  by  November  18, 
1988. 

4.  If  (1),  (2)  or  (3)  above  are  not 
satisfied,  the  acceptance  will  be 
considered  by  the  Administrator  as 
conditional  and  the  commitment  of  NFIP 
resources  to  fulfill  the  "Undertaking  of 
the  Government"  under  Article  fV  of  the 
Arrangement  will  take  a  lower  priority 
than  those  needed  to  fulfill  the 
requirement  of  die  other  participating 
insurance  companies. 

5.  Send  all  acceptances  of  this  offer  to: 
FQi<A 

Attn:  Federal  Insurance  Administrator 
WYO  Program 
Washington,  DC  20472 

Offer  to  Provide  Finandal  Assistance 

Pursuant  to  the  provisions  of  the 
National  Flood  Insurance  Act  of  1968,  as 
amended,  (Title  Xm  of  the  Housing  and 
Urban  Development  Act  of  1968),  42 
U.S.C.  4001-4128.  Reorganization  Plan 
No.  3  of  1978  (3  CFR  1978  Comp..  p.  329), 
E.0. 12127,  dated  March  31, 1979  (3  CFR  * 
1979  Comp.,  p.  376),  Delegation  of 
Authority  to  Federal  Insurance 
Administrator,  subject  to  all  regulations 
promulgated  thereunder  and,  to  the 
duties,  obligations  and  ridits  set  forth  in 
the  Finandal  Assistance/Subsidy 
Arrangement  as  printed  below,  ^e 
Federal  Insurance  Administrator, 
hereinafter  referred  to  as  the 
"Administrator",  offers  to  enter  into  the 
Financial  Assistance/Subsidy 
Arrangement  with  any  individual 
private  sector  property  insurance 
company.  This  offer  is  effective  only  in  a 
state  in  which  such  private  sector 


insurance  company  is  licensed  to  engage 
,  in  the  business  of  property  insurance. 

FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Federal  Insurance  Administration 

Financial  Assistance/Subsidy 
Arrangement 

Purpose:  To  assist  the  company  in 
underwriting  flood  insurance  using  the 
standard  flood  insurance  policy 

Accounting  Data:  Pursuant  to  section 
1310  of  the  Act,  a  Letter  of  Credit  shall 
be  issued  under  Treasury  Department 
Circular  No.  1075,  Revised,  for  payment 
as  provided  for  herein  from  the  National 
Flood  Insurance  Fund. 

Effective  Date:  October  1, 1988. 

Issued  by:  Federal  Emergency 
Management  Agency,  Federal  Insurance 
Administration,  Washington,  DC  20472. 

Article  I— Findings,  Purpose,  and 
Authority 

Whereas,  the  Congress  in  its  "Finding 
and  Declaration  of  Purpose"  in  the 
National  Flood  Insurance  Act  of  1968,  as 
I  amended,  ("the  Act")  recognized  the 
benefit  of  having  the  National  Flood 
Insurance  Program  (the  Program) 
"carried  out  to  the  maximum  extent 
practicable  by  the  private  insurance 
industry";  and 

Whereas,  the  Federal  Insurance 
Administration  (FIA)  recognizes  this 
Arrangement  as  coming  imder  the 
provisions  of  section  1310  of  the  Act; 
and 

Whereas,  the  goal  of  the  FIA  is  to 
develop  a  program  with  the  insurance 
industry  where,  over  time,  some  risk- 
bearing  role  for  the  industry  will  evolve 
as  intended  by  the  Congress  (section 
1304  of  the  Act);  and 

Whereas,  the  Program,  as  presently 
constituted  and  implemented,  is 
subsidized,  and  the  insure;  (hereinafter 
the  "Company")  under  this  Arrangement 
shall  charge  rates  established  by  Uie 
FTA:and 

Whereas,  this  Arrangement  will ' 
subsidize  all  flood  policy  losses  by  the 
Company,  and 

Whereas,  this  Financial  Assistance/ 
Subsidy  Arrangement  has  been 
developed  to  involve  individual 
Compsmies  in  the  Program,  the  initial 
step  of  which  is  to  explore  ways  in 
which  any  interested  insurer  may  be 
able  to  write  flood  insurance  under  its 
own  name;  and 

Whereas,  one  of  the  primary 
objectives  of  the  Program  is  to  provide 
coverage  to  the  maximum  number  of 
structures  at  risk  and  because  the 
insurance  industry  has  marketing  access 
through  its  existing  fadlities  not  direcdy 
available  to  the  FIA.  it  has  been 


concluded  that  coverage  will  be 
extended  to  those  who  would  not 
otherwise  be  insured  under  the  Program; 
and 

Whereas,  flood  insurance  policies 
issued  subject  to  this  Arrangement  shall 
be  only  that  insurance  written  by  the 
Company  in  its  own  name  pursuant  to 
the  Act;  and 

Whereas,  over  time,  the  Program  is 
designed  to  increase  industry 
participation,  and,  accordingly,  reduce 
or  eliminate  Government  as  the 
principal  vehicle  for  delivering  flood 
insurance  to  the  public;  and 

Whereas,  the  direct  beneficiaries  of 
this  Arrangenient  will  be  those 
Company  policyholders  and  applicants 
for  flood  insurance  who  otherwise 
would  not  be  covered  against  the  peril 
of  flood. 

Now,  therefore,  the  parties  hereto 
mutually  undertake  the  following: 

Article  Il-r-Undertakings  of  the 
Company 

A.  In  order  to  be  eligible  for 
assistance  under  this  Arrangement  the  - 
Company  shall  be  responsible  for 

1.0  Policy  Administration,  induding: 

1.1  Community  Eligibility /Rating 
Criteria. 

1.2  Policyholder  Eligibility 
Determination. 

1.3  Policy  Issuance. 

1.4  Policy  Endorsements. 

1.5  Policy  Cancellations. 

1.6  Policy  Correspondence. 
■    1.7  Payment  of  Agents  Commissions. 

The  receipt,  recording,  control,  timely 
deposit  and  disbursement  of  funds  in 
connection  with  all  the  foregoing,  and 
correspondence  relating  to  the  above  in 
accordance  with  the  Financial  Control 
Plan  requirements. 

2.0  Claims  processing  in  accordance 
with  general  Company  standards.  The 
FIA  Claims  Manual  and  Adjuster 
Management  Outline,  and  Adjuster 
handbook  can  be  used  as  guides  by  the 
Company,  along  with  the  National  Flood 
Insurance  Program  (NFIP)  Write- Your- 
Own  (WYO)  Financial  Control  Plan, 
Claims  Questions  and  Answers  Manual, 
the  Flood  Insurance  Claims  Office 
(FICO)  Manual  and  other  instructional 
materials. 

3.0  Reports. 

3.1  Monthly  Financial  Reporting  and 
Statistical  Transaction  Reporting  shall 
be  in  accordance  with  the  requirements 
of  Nationfd  Flood  Insurance  Program 
Statistical  Plan  for  the  Write-Your-Own 
(WYO)  program  and  the  Financial 
Control  Plan  for  business  written  under 
the  WYO  Program.  These  data  shall  be 
validated/edited/audited  in  detail  and 
shall  be  compared  and  balanced  against 
Company  financial  reports. 


3.2  Monthly  financial  reporting  shall 
be  prepared  in  accordance  with  the 
WYO  Accounting  Procedures. 

3.3  The  Company  shall  establish  a 
program  of  self-audit  acceptable  to  the 
FIA  or  comply  with  the  self-audit 
program  contained  in  the  Financial 
Control  Plan  for  business  written  under 
the  WYO  Program.  The  Company  shall 
report  the  results  of  this  self-audit  to  the 
FIA  annually. 

B.  The  Company  shall  use  the 
following  time  standards  of  performance 
as  a  guide: 

1.0  Application  Processing — 15  days 
(Note:  If  the  polity  cannot  be  mailed  due 
to  insufficient  or  erroneous  information 
or  insufficient  funds,  a  request  for 
correction  or  added  monies  shall  be 
mailed  within  10  days); 

1.1  Renewal  Processing — 7  days; 

1.2  Endorsement  Processing — 7  days; 

1.3  Cancellation  Processing — 15  days; 

1.4  Correspondence,  Simple  and/or 
Status  Inquiries — 7  days; 

1.5  Correspondence,  Complex 
Inquiries — 20  days; 

1.6  Supply,  Materials,  and  Manual 
Requests — 7  days; 

1.7  Claims  Draft  Processing — 7  days 
from  completion  of  file  examination: 

1.8  Claims  Adjustment — 45  days 
average  from  receipt  of  Notice  of  Loss 
(or  equivalent)  through  completion  of 
examination;  and 

1.9  For  the  elements  of  work 
enumerated  above,  the  elapsed  time 
shown  is  from  date  of  receipt  through 
date  of  mail  out.  Days  means  workhig, 
not  calendar  days. 

In  addition  to  the  standards  for  timely 
performance  set  forth  above,  all 
functions  performed  by  the  Company 
shall  be  in  accordance  with  the  highest 
reasonably  attainable  quality  standards 
generally  utilized  in  the  insurance  and 
data  processing  industries. 

These  standards  are  for  guidance. 
Although  no  immediate  remedy  for 
failure  to  meet  them  is  provided  under 
this  Arrangement,  nevertheless, 
performance  under  these  standards  can 
be  a  factor  considered  by  the  Federal/^ 
Insurance  Administrator  (the 
Administrator)  in  determining  the 
continuing  participation  of  the  Company 
in  the  Program. 

C.  The  Company  shall  coordinate  , 
activities  and  provide  information  to  the 
FIA  or  its  designee  on  those  occasions 
when  a  Flood  Insurance  Catastrophe 
Office  is  established. 

D.  Policy  Issuance. 

1.0  The  flood  insurance  subject  to  this 
Arrangement  shall  be  only  that 
insurance  written  by  the  Company  in  its 
own  name  pursuant  to  the  Act. 
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ZJO    The  Company  shaH  issue  policies 
under  die  regidations  prescribed  by  the 
Administrator  in  accwdaoce  writh  the 
Act; 

3.0    All  such  policies  of  insurance 
shall  conform  to  the  regulati<His 
prescribed  by  the  Administrator 
pursuant  to  the  Act.  and  be  isstied  on  a 
form  approved  by  the  Administrator; 

4.0    All  pohcies  shall  be  issued  in 
consideration  of  such  premiums  and 
upon  such  terms  and  conditions  and  in 
such  States  or  areas  or  subdivisions 
thereof  as  may  be  designated  by  the 
Administrator  and  only  where  the 
Company  is  licensed  by  State  law  to 
engage  in  the  property  insurance 
business; 

5.0    The  Administrator  may  require 
the  Company  to  immediately 
discontinue  issuing  policies  subject  to 
this  Arrangment  in  the  event 
Congressional  authorization  or 
appropriation  for  die  National  Flood 
Instance  Program  is  withdrawn. 

E.  The  Company  shall  establish  a 
bank  account  separate  and  apart  from 
all  other  Company  accomits,  at  a  bank 
of  its  choosing  for  the  collection, 
retention  and  disbursement  of  funds 
relating  to  its  obligation  under  this 
Arrangement,  less  the  Company's 
expenses  as  set  forth  in  Article  III.  and 
the  operation  of  the  Letter  of  Credit 
established  pursuant  to  Article  IV. 
(Reference:  Article  IV.  Section  A).  All 
funds  not  required  to  meet  current 
expenditures  shall  be  remitted  to  the 
United  States  Treasury,  in  accordanoe 
with  the  provisions  of  the  WYO 
Accounting  Procedures  Manual. 

F.  The  Company  shall  investigate, 
adjust.  Seattle  and  defend  all  claims  or 
losses  arising  from  policies  issued  under 
this  Arrangement  Payment  of  flood 
insurance  claims  by  the  Company  shall 
be  binding  upon  the  FIA. 

G.  The  Company  may  market  flood 
insurance  policies  in  any  manner 
consistent  with  its  customary  method  of 
operation. 


Article  III— Lorn  Costs,  Expeaaes, 
Expense  Retirement,  andPremium 
Refunds 

A.  The  Company  shall  be  tiable  for 
operating,  administrative  and 
production  expenses,  including  any 
taxes,  dividends,  agent's  commissions  or 
any  board,  exdiange  or  bureau 
asessments.  or  any  other  expenses  or 
whatever  nature  incurred  by  the 
Company  in  the  performance  of  its 
obligations  under  this  Arrangement 

B.  The  Company  shaH  be  entitled  to 
withhold  as  operating  and 
administrative  expenses,  other  than 
agents  or  brokers  commissions,  an 
amount  from  the  Company's  written 


premium  on  the  policies  coviMed  by  diis 
Arrangemnet  in  reiraburseioent  <rf  aD  of 
the  Conapany's  marketing,  operating  and 
administrative  expenses,  except  for 
allocated  and  unallocated  loss 
adjustment  expenses  described  hi  C. 
below,  which  amount  shall  equal  the 
average  of  industry  expense  ratios  for 
"Other  Acq."  "Gen.  Exp."  and  Taxes" 
as  published  in  the  latest  avaOable  (as 
of  March  15  of  the  prior  Arrangement 
Year)  "Best's  Aggregates  and  Averages 
Property  Casualty,  tndustiy 
Underwriting— by  lines  for  Fire,  Allied 
Lines,  Farmowners  Multiple  Peril, 
Homeowners  Multiple  Peril,  tmd 
Commercial  Multiple  Peril  combined 
(weighted  average  using  premimns 
earned  as  weights)  cakulated  and 
promulgated  by  the  Acfaninistrator. 
Premium  income  net  of  reimbrusement 
(net  premium  income)  shall  be  deposited 
in  a  special  account  for  the  payment  of 
losses  and  los  adjustment  expenses  (see 
Article  II.  Section  E). 

The  Company  shall  be  entiUed  to 
14.0%  of  the  Company's  written  premium 
on  die  policies  covered  by  this 
Arrangenmet  as  the  basic  commission 
allowance  to  meet  commissions  and/or 
salaries  of  dieir  insurance  agents, 
brokers,  or  other  entities  producing 
qualified  flood  insurance  applications 
and  other  related  expenses. 

Additionally,  the  Company  shall  be 
entided  to  0.1%  of  the  Company's 
written  premium  on  die  poUcies  covered 
by  this  Arrangment  for  each  1%  growth 
in  the  Company's  policies  in  force  on 
September  30  of  this  Arrangement  Year, 
reduced  y  80%  of  the  number  of  policies 
schedul«l  for  transfer  to  the  Company 
during  this  Arrangment  Year  pursuant  to 
the  Company's  request  under  the  NFIP 
Rollover  Procedures,  over  the  policies  in 
force  on  September  30  of  the  prior 
Arrangement  Year;  the  additional 
commission  allowance  palculated  under 
this  provision  is  limited  to  a  maximum 
of  3%.  The  Company  may  widihold  15% 
of  the  Company's  written  premiom 
during  this  Arrangement  Year  with  an 
adjustment  up  or  down,  depending  upon 
poticy  growth,  being  made  at  the  end  of 
this  Arrangement  Year. 

In  the  case  where  the  Company  had 
no  policies  in  force  on  September  30  of 
the  prior  Arrangement  Year,  die 
Company  shaQ  be  entitled  to  withhold 
15%  of  the  Company's  written  premiom 
on  the  pobdes  covered  by  this 
Arrangement  as  the  commission 
allowance,  with  no  adjustment  at  the 
end  of  this  Arrangement  Year. 

Nothing  in  Artide  m.  Section  B,  can 
be  used  as  a  means  of  increasing  a 
Company's  commission  allowance  by 
transferring  business  bom  one  company 
to  another  company  within  a  company 


group  or  by  die  meiger  ot  acquisition  of 
anodier  company.  Payments  of  any 
additional  comaissiaa  allowance  or 
refund  of  any  excess  commission 
allowance  will  be  in  accordance  with 
the  WYO  Accounting  Procedures 
Manual. 

The  Company,  with  the  consent  of  die 
Adminisfrator  as  to  terms  and  costs, 
shall  be  entided  to  utilize  the  services  of 
a  national  rating  oiganization.  licensed 
under  state  law,  to  assist  the  FIA  in 
undertaking  and  carrying  out  such 
studies  and  investigations  on  a 
community  or  individiial-risk  basis,  and 
in  determining  more  equitable  and 
accurate  estimates  of  flood  insurance 
risk  premium  rates  as  authorized  under 
the  National  Flood  Insurance  Act  of 
1968.  as  amended.  The  Company  shall 
be  reimbursed  in  accordance  with  the 
provisions  of  the  WYO  Accounting 
Procedures  Mamal  for  the  chaiys  or 
fees  for  such  services. 

C  Loss  Adjustment  Expenses  shall  be 
reimbursed  as  ioUows: 

1.  UnallocatBd  loss  aci^tinent  shaH 
be  an  e^qwnse  reimbursement  of  3.3%  of 
the  incurred  loss  (except  that  it  does  not 
include  "incurred  but  not  reported'*),   i 

2.  Allocated  loss  adjustment  expense 
shall  be  reimbursed  to  the  Company 
pursuant  to  Exhibit  A.  entided  "Fee 
Schedule." 

3.  Special  allocated  loss  expenses 
shall  be  reimbursed  to  the  Company  for 
only  those  expenses  the  Company  has 
obtained  prior  approval  of  the 
AdministratcH'  to  incur. 

D.I.  Loss  payments  under  policies  of 
flood  insurance  shall  be  made  by  the 
Company  from  funds  retained  in  the 
bank  account  established  under  Article 
n.  Section  E  and.  if  such  funds  are 
depleted,  from  funds  derived  by  drawing 
against  the  Letter  of  Credit  estabUshed 
parsaant  to  Article  IV. 

2.  Loss  payment  will  include 
payments  as  a  result  of  awards  or 
judgments  for  damages  arising  under  the 
scope  of  this  Arrangement  policies  of 
flood  insurance  tesued  pursuant  to  this 
Arrangement,  and  the  claims  processing 
standuds  and  guides  set  forth  at  Article 
n.  Section  A.  ZJ)  of  this  Arrangment 
Prompt  notice  of  any  claim  for  damages 
as  to  claims  processing  or  odier  matters 
arising  outside  the  scope  of  this  section 
P)(2]  shall  be  sent  to  die  Assistant 
Administrator  of  the  FIA's  Office  of 
Insurance  Policy  Analysis  and  Technical 
Services,  along  with  a  copy  of  any 
material  pertinent  to  the  claim  for 
damages  arising  outside  of  the  scope  of 
the  matters  set  forth  in  this  section 
(D)(2j 

FoS^wing  receipt  of  notice  of  such 
claim,  the  General  Counsel  FEMA,  shall 


review  the  cause  and  make  a 
recommendation  to  FIA  as  to  whether 
the  claim  is  grounded  in  actions  by  the 
Company  which  are  significantly 
outside  the  provisions  of  this  section 
(D)(2).  After  reviewing  the  General 
Counsel's  recommendation,  the 
Administrator  will  make  his  decision 
and  the  Company  will  be  notified,  in 
writing,  within  thirty  (30)  days  of  the 
General  Counsel's  recommendation,  if 
the  decision  is  that  any  award  or 
judgment  for  damages  arising  out  of 
such  actions  will  not  be  recognized 
under  Article  III  of  this  Arrangment  as  a 
reimbursable  loss  cost,  expense  or 
expense  reimbursement.  In  the  event 
that  the  Company  wises  to  petition  for 
reconsideration  of  the  notification  that  it 
will  not  be  reimbursed  for  the  award  or 
judgment  made  under  the  above 
circumstances,  it  may  do  so  by  mailing, 
within  diirty  days  of  the  notice  dechning 
to  recognize  any  such  award  or 
juddgment  as  reimbursable  under 
Article  III,  a  written  petition  to  the 
Chairman  of  Uie  WYO  Standards 
Committee  established  under  the 
Financial  Conbol  Plan.  The  WYO 
Standards  Committee  will,  then, 
consider  the  petition  at  its  next  regularly 
scheduled  meeting  or  at  a  special 
meeting  called  for  that  purpose  by  the 
Chairman  and  issue  a  written 
recommendation  to  the  Administrator, 
within  thirty  days  of  the  meeting.  The 
Administrator's  final  determination  will 
be  made,  in  writing,  to  the  Company 
within  thirty  days  of  the 
recommendation  made  by  the  WYO 
Standards  Committee. 

E.  Premium  refimds  to  applicants  and 
policyholders  required  pursuant  to  rules 
contained  in  the  National  Flood 
Insurance  Program  (NFIP)  "Flood 
Insurance  Manual"  shall  be  made  by  the 
Company  from  funds  retained  in  the 
bank  account  estabhshed  under  Article 
II,  Section  E  and.  if  such  funds  are 
depletedj  from  funds  derived  by  drawing 
against  the  letter  of  Credit  estabhshed 
pursuant  to  Article  FV. 

Article  IV — Undertakings  of  the 
Government 

A.  A  Treasury  Financial 
Communication  System  Letter(s]  of 
Credit  shall  be  estabUshed  by  the 
Federal  Emergency  Management 
Agency  (FEMA)  against  which  the 
Company  may  withdraw  funds  daily,  if 
needed,  pursuant  to  prescribed  Federal 
Reserve  Letter  of  Credit  procedures  as 
implemented  by  FEMA.  The  amounts  of 
the  authorizations  will  be  increased  as 
necessary  to  meet  the  obligations  of  the 
Company  under  Article  III.  Sections  (C), 
(D),  and  (E).  Request  for  funds  shall  be 
made  only  when  net  premium  income 


#ha8  been  depleted.  The  timing  and 
amount  of  cash  advances  shall  be  as 
close  as  is  administratively  feasible  to 
the  actual  disbursements  by  the 
recipient  oiganization  for  allowable 
Letter  of  Credit  costs. 

Request  for  payment  on  Letter  of 
Credit  shall  not  ordirihrily  be  drawn 
more  frequenUy  than  daily  nor  in 
amounts  less  than  $5,000,  and  in  no  case 
more  than  $5,000,000  unless  so  stated  on 
the  Letter  of  Credit.  This  Letter  of 
Credit  may  be  drawn  against  the 
Company  for  any  of  the  following 
reasons: 

1.  Payment  of  claim  as  described  in 
Article  IIL  Section  D;  and 

2.  Refunds  to  applicants  and 
policyholders  for  insurance  premium 
overpayment  or  if  the  application  for 
insurance  is  rejected  or  when 
canc^ation  or  endorsement  of  a  policy 
results  in  a  premium  refund  as  described 
in  Article  III,  Section  E;  and 

3.  Allocated  and  unallocated  Loss 
Adjustment  Expenses  as  described  in 
Article  III,  Section  C. 

B.  The  FLA  shall  provide  technical 
assistance  to  the  Company  as  follows: 

1.  The  FIA's  poUcy  and  history 
concerning  underwriting  and  claims 
handling. 

2.  A  mechanism  to  assist  in 
clarification  of  coverage  and  claim 
questions. 

3.  Other  assistance  as  needed. 

Article  V — Commencement  and 
Termination 

A.  Upon  signature  of  authorized 
officials  for  both  the  Company  and  the 
FIA,  this  Arrangment  shall  be  effective 
for  the  period  October  1  through 
September  30.  The  FIA  shall  provide 
financial  assistance  only  for  policy 
applications  and  endorsements  accepted 
by  the  Company  during  this  period 
pursuant  to  the  lYogram's  effective  date, 
underwriting  and  eligibility  rules. 

B.  By  June  1,  of  each  year,  the  FIA 
shall  publish  in  the  Federal  Register  and 
make  available  to  the  Company  the 
terms  for  the  re-subscription  of  this 
Financial  Assistance/Subsidy 
Arrangement.  In  the  event  the  Company 
chooses  not  to  re-subscribe,  it  shall 
notify  the  FIA  to  that  effect  by  the 
following  )uly  1. 

C.  In  the  event  the  Company  elects 
not  to  participate  in  the  Program  in  any 
subsequent  fiscal  year,  or  the  FIA 
chooses  not  to  renew  the  Company's 
participation,  the  FLA,  at  its  option,  may 
require  (1)  die  continued  performance  of 
this  entire  Arrangement  for  one  (1)  year 
following  the  effective  expiration  date 
only  for  those  policies  issued  during  the 
original  term  of  this  Arrangement,  or 


any  renewal  thereof,  or  (2)  require  the 
transfer  of  the  FLA  of: 

a.  All  data  received,  produced,  and 
maintained  through  the  life  of  the 
Company's  participation  in  the  Program, 
including  certain  data,  as  determined  by 
FLA,  in  a  standard  format  and  medium; 
and 

b.  A  plan  for  the  orderly  transfer  to 
the  FIA  of  any  continuing 
responsibilities  in  administering  the 
policies  issued  by  the  Company  under 
the  Program  including  provisions  for 
coordination  assistance;  and 

c.  All  claims  and  policy  files, 
including  those  pertaining  to  receipts 
and  disbursements  which  have  occurred 
during  the  life  of  each  policy.  In  the 
event  of  a  transfer  of  the  services 
provided,  the  Company  shall  provide  the 
FIA  with  a  report  showing,  on  a  policy 
basis,  any  amounts  due  from  or  payable 
to  insureds,  agents,  brokers,  and  others 
as  of  the  transition  date. 

D.  Financial  assistance  under  this 
Arrangement  may  be  cancelled  by  the 
FIA  in  its  entirety  upon  30  days  written 
notice  to  the  Company  by  certified  mail 
stating  one  of  the  following  reasons  for 
sudv^ancellation:  (1)  Fraud  or 
misrepresentation  by  the  Company 
subsequent  to  the  ihception  of  the 
contract  or  (2)  nonpayment  to  the  FIA 
of  any  amount  due  the  FIA.  Under  these 
very  specific  conditions,  FIA  may 
require  the  transfer  of  data  as  shown  in 
Section  C,  above.  If  transfer  is  required, 
the  unearned  expenses  retained  by  the 
Company  shall  be  remitted  to  the  FLA. 

E.  In  the  event  the  Act  is  amended,  or 
repealed,  or  expires,  or  if  the  FLA  is 
otherwise  without  authority  to  continue 
the  Program,  financial  assistance  under 
this  Agreement  may  be  cancelled  for 
any  new  or  renewal  business,  but  the 
Arrangement  shall  continue  for  policies 
in  force  which  shall  be  allowed  to  run 
their  term  under  the  Arrangement. 

F.  In  the  event  that  the  Company  is 
unable  to,  or  otherwise  fails  to,  carry  out 
its  obligations  under  this  Arrangement 
by  reason  of  any  order  or  directive  duly 
issued  by  the  Department  of  Insurance 
of  any  Jurisdiction  to  which  the 
Company  is  subject  the  Company 
agrees  to  transfer,  and  the  Government 
will  accept,  any  and  all  WYO  policies 
issued  by  the  Company  and  in  force  as 
of  the  date  of  such  inability  or  failure  to 
perform.  In  such  event  the  Government 
will  assume  all  obhgations  and 
liabilities  owed  to  policyholders  under 
such  policies  arising  before  and  after  the 
date  of  transfer  and  the  Company  will 
immediately  transfer  to  the  Government 
all  funds  in  its  possession  with  respect 
to  all  such  policies  transferred  and  the 
unearned  portion  of  the  Company 
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expenses  for  operating,  administrative 
and  loss  adjustment  on  all  such  policies. 

Article  VI— Information  and  Annual 
Statements 

The  Company  shall  furnish  to  the  FIA 
such  summaries  and  analyses  of 
information  in  its  records  as  may  be 
necessary  to  carry  out  the  purposes  of 
the  National  Flood  Insurance  Act  of 
1968,  as  amended,  in  such  form  as  the 
FIA,  in  cooperation  with  the  Company, 
shall  prescribe.  The  Company  shall  be  a 
property/casualty  insurer  domiciled  in  a 
State  or  territory  of  the  United  States. 
Upon  request,  the  Company  shall  file 
with  the  FIA  a  true  and  correct  copy  of 
the  Company's  Fire  and  Casualty 
Annual  Statement  and  Insurance 
Expense  Exhibit  or  amendments  thereof, 
as  filed  with  the  State  Insurance 
Authority  of  the  Company's  domiciliary 
State.  I 

Article  VII— Cash  Management  and 
Accounting 

A.  The  FEMA  shall  make  available  to 
the  Company  during  the  entire  term  of 
this  Arrangement  and  any  continuation 
period  required  by  FIA  pursuant  to 
Article  V  Section  C.  the  Letter  of  Credit 
provided  for  in  Article  IV  drawn  on  a 
repository  bank  withifl  the  Federal 
Reserve  System  upon  which  the 
Company  may  draw  for  reimbursement 
of  its  expenses  as  set  forth  in  Article  IV 
which  exceed  net  written  premiums 
collected  by  the  Company  from  the 
effective  date  of  this  Arrangement  or 
continuation  period  to  the  date  of  the 
draw. 

B.  The  Company  shall  remit  all  funds 
not  required  to  meet  ciurent 
expenditures  to  the  United  States 
Treasury,  in  accordance  with  the 
OTovisions  of  the  WYO  Accounting 
Procedures  Manual. 

C.  In  the  event  the  Company  elects 
not  to  participate  in  the  Program  in  any 
subsequent  fiscal  year,  the  Company 
and  FIA  shall  make  a  provisional 
settlement  of  all  amounts  due  or  owing 
within  the  three  months  of  the 
termination  of  this  Arrangement.  This 
settlement  shall  include  net  premiums 
collected,  funds  drawn  on  the  Letter  of 
Credit,  and  reserves  for  outstanding 
claims.  The  Company  and  FIA  agree  to 
make  a  final  settlement  of  accounts  for 
all  obligations  arising  from  this 
Arrangement  within  18  months  of  its 
expiration  or  termination,  except  for 
contingent  liabilities  which  shall  be 
listed  by  the  Company.  At  the  time  of 
final  settlement,  the  balance,  if  any,  due 
the  FIA  or  the  Company  shall  be 
remitted  by  the  other  immediately  and 
the  operating  year  under  this 
Arrangement  shall  be  closed. 
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Article  VIII— Arbitration 

A.  If  any  misunderstanding  or  dispute 
arises  between  the  Company  and  the 
FIA  with  reference  to  any  factual  issue 
under  any  provisions  of  Uiis 
Arrangement  or  with  respect  to  the 
FIA's  non-renewal  of  the  Company's 
participation,  other  than  as  to  legal 
liability  under  or  interpretation  of  the 
standard  flood  insurance  policy,  such 
misunderstanding  or  dispute  may  be 
submitted  to  arbitration  for  a 
determination  which  shall  be  binding 
upon  approval  by  the  FIA.  The  Company 
and  the  FIA  may  agree  on  and  appoint 
an  arbitrator  who  shall  investigate  the 
subject  of  the  misunderstanding  or 
dispute  and  make  a  determination.  If  the 
Company  and  the  FIA  cannot  agree  on 
the  appointment  of  an  arbitrator,  then 
two  arbitrators  shall  be  appointed,  one 
to  be  chosen  by  the  Company  and  one 
by  the  FL\. 

The  two  arbitrators  so  chosen,  if  they 
are  unable  to  reach  an  agreement,  shall 
select  a  third  arbitrator  who  shall  act  as 
umpire,  and  such  umpire's 
determination  shall  become  final  only 
upon  approval  by  the  FIA. 

The  Company  and  the  FIA  shall  bear 
in  equal  shares  all  expenses  of  the 
arbitration.  Findings,  proposed  awards, 
and  determinations  resulting  from 
arbitration  proceedings  carried  out 
under  this  section,  upon  objection  by 
FIA  or  the  Company,  shall  t>e 
inadmissible  as  evidence  in  any 
subsequent  proceedings  in  any  court  of 
competent  jurisdiction. 

This  Article  shall  indefinitely  succeed 
the  term  of  this  Arrangement. 

Article  IX— Errors  and  Omissions 

The  parties  shall  not  be  liable  to  each 
other  for  damages  caused  by  ordinary 
negligence  arising  out  of  any  transaction 
or  other  performance  under  this 
Arrangement,  nor  for  any  inadvertent 
delay,  error,  or  omission  made  in 
connection  with  any  transaction  under 
this  Arrangement,  provided  that  such 
delay,  error,  or  omission  is  rectified  by 
the  responsible  party  as  soon  as 
possible  after  discovery. 

However,  in  the  event  that  the 
Company  has  made  a  claim  payment  to 
an  insured  without  including  a 
mortgagee  (or  trustee)  of  which  the 
Company  had  actual  notice  prior  to 
making  payment,  and  subsequently 
determines  that  the  mortgagee  (or 
trustee)  is  also  entided  to  any  part  of 
said  claim  payment,  any  additional 
payment  shall  not  be  paid  by  the 
Company  bom  any  portion  of  the 
premium  and  any  funds  derived  bom 
any  Federal  Letter  of  Credit  deposited  in 
the  bank  account  de8cril>ed  in  Article  II, 


section  E.  In  addition,  the  Company 
agrees  to  hold  the  Federal  Government 
harmless  against  any  claim  asserted 
against  the  Federal  Government  by  any 
such  mortgagee  (or  trustee),  as 
described  in  the  preceding  sentence,  by 
reason  of  any  claim  payment  made  to 
any  insured  imder  the  circumstances 
described  above. 

Article  X— Officials  Not  to  Benefit 

No  Member  or  Delegate  to  Congress, 
or  Resident  Commissioner,  shall  be 
admitted  to  any  share  or  part  of  this 
Arrangement,  or  to  any  benefit  that  may 
arise  therefrom;  but  this  provision  shall 
not  be  construed  to  extend  to  this 
Arrangement  if  made  with  a  corporation 
for  its  general  benefit. 

Article  XI— Offset 

At  the  settlement  of  accounts  the 
Company  and  the  FIA  shall  have,  and 
may  exercise,  the  right  to  offset  any 
balance  or  balances,  whether  on 
account  of  premiums,  commissions, 
losses,  loss  adjustment  expenses, 
salvage,  or  otherwise  due  one  party  to 
the  other,  its  successors  or  assigns, 
hereunder  or  under  any  other 
Arrangements  heretofore  or  hereafter 
entered  into  between  the  Company  and 
the  FIA.  This  right  of  offset  shall  not  be 
affected  or  diminished  because  of 
insolvency  of  the  Company. 

All  debts  of  credits  of  the  same  class, 
whether  hquidated  or  unliquidated,  in 
favor  of  or  against  either  party  to  this 
Arrangement  on  the  date  of  entry,  or 
any  order  of  conservation,  receivership, 
or  liquidation,  shall  be  deemed  to  be 
mutual  debts  and  credits  and  shall  be 
offset  with  the  balance  only  to  be 
allowed  or  paid.  No  offset  shall  be 
allowed  where  a  conservator,  receiver, 
or  liquidator  has  been  appointed  and 
where  an  obligation  was  purchased  by 
or  transferred  to  a  party  hereunder  to  be 
used  as  an  offset.  Although  a  claim  on 
the  part  of  either  party  against  the  other 
may  be  unliquidated  or  undetermined  in 
amount  on  the  date  of  the  entry  of  the 
order,  such  claim  will  be  regarded  as 
being  in  existence  as  of  the  date  of  such 
order  and  any  credits  or  claims  of  the 
same  class  then  in  existence  and  held 
by  the  other  party  may  be  offset  against 
it. 

Article  XII^Equal  Opportunity 

The  Company  shall  not  discriminate 
against  any  applicant  for  insurance 
because  of  race,  color,  religion,  sex,  age, 
handicap,  marital  status,  or  national 
origin. 


"^ 


Article  XIII—Iie0triction  on  Other  Flood 
Insurance 

As  a  condition  of  mtering  into  this 
Arrangement  the  Company  agrees  that 
in  any  area  in  which  the  Axkndnistrator 
authorizes  the  purchase  of  flood 
insurance  pursuant  to  the  Program,  all 
flood  insurance  offered  and  sold  by  the 
Company  to  persons  eligible  to  buy 
pursuant  to  the  Program  for  coverages 
available  under  the  I^ogram  shall  be 
written  pursuant  to  this  Arrangement 

However,  this  restriction  applies 
solely  to  pohcies  providing  only  flood 
insurance.  It  does  not  apply  to  policies 
provided  by  the  Company  of  which 
flood  is  one  of  the  several  perils 
covered,  or  where  the  flood  insurance 
coverage  amount  is  over  and  above  the 
limits  of  liability  available  to  the  insured 
under  the  Program. 

Article  XIV— Access  to  Books  and 
Records 

The  FIA  and  the  ComptroDer  General 
of  the  United  States,  or  their  duly 
authorized  representatives,  for  the 
purpose  of  investigation,  audit,  and 
examination,  shall  have  access  to  any 
books,  documents,  papers  and  records 
of  the  Company  that  are  pertinent  to  this 
Arrangement  "The  Company  shall  keep 
records  which  fully  disclose  all  matters 
pertinent  to  this  Arrangement  including 
premiums  and  claims  paid  or  payable 
under  policies  issued  pursuant  to  this 
Arrangement.  Re«)rds  of  accounts  and 
records  relating  to  financial  assistance 
shall  be  retained  and  available  for  three 
(3)  years  after  final  settlemmt  of 
acQountt,  and  to  financial  assistance, 
three  (3)  years  after  final  adjustment  of 
such  daims.  The  FIA  shall  have  access 
to  poUcyfaolder  and  claim  records  at  all 
times  for  purposes  of  the  review, 
defense,  examination,  adjustment  or 
investigation  of  any  claim  under  a  flood 
insurance  poUcy  subject  to  this 
Arrangement ' 

Article  XV— Compliance  with  Act  and 
Regulations 

This  Arrangement  and  all  policies  of 
insurance  issued  pursuant  thiereto  shall 
be  subject  to  the  provisions  of  the 
National  Flood  Insurance  Act  of  1968,  as 
amended,  the  Flood  Disaster  Protection 
Act  of  1973,  as  amended,  and 
Regulations  issued  pursuant  thereto  and 
all  Regulations  affecting  the  work  that 
are  issued  pursuant  thereto,  during  the 
term  hereof. 

Article  XVI— Relationship  Between  the 
Parties  (Federal  Government  and 
Company)  and  the  Insured 

Inasmuch  as  the  Federal  Government 


is  a  guarantor  hereunder,  the  primary 
relationship  between  the  Company  and 
the  Federal  Government  is  one  of  a 
fiduciary  nature,  i.e.,  to  assure  that  any 
taxpayer  funds  are  accounted  for  and 
approfHiatdy  expended. 

The  Company  is  not  the  agent  of  die 
Federal  Govenmient.  The  Company  is 
solely  responsible  for  its  obligations  to 
its  insured  under  any  flood  policy  issued 
pursuant  hereto. 

In  witness  whereof,  the  parties  hereto 
have  accepted  this  Arrangement  on  this 
day  of ,  1988. 

Company 

The  United  States  of  America 
Federal  Emergency  Management 
Agency 

By  

(Title) 

By  

•  (Title) 


Notice  of  Acceptance  for  Federal 
Emergency  Management  Agency 

Federal  Insurance  Administratioa 

Financial  Assistance/Subsidy 
Arrangement  (Arrangement) 

Whereas,  in  1988,  there  was  published 
a  Notice  of  Offer  by  the  Federal 
Emergency  Management  Agency  to 
enter  into  a  Financial  Assistance/ 
Subsidy  Arrangement  (hereafter,  the 
Arrangement). 

Whereas,  ^e  above  cited 
Arrangement  as  published  in  and 
reprinted  from  the  Federal  Register, 
does  not  provide  sufficient  space  to  type 
in  the  name  of  the  company. 

Whereas,  the  Arrangement  may 
include  several  individiral  companies 
within  a  Company  Group  and  the 
Arrangement  as  published  in  and 
reprinted  from  the  Federal  Register  does 
not  provide  sufficient  space  to  type  in  a 
list  of  companies. 

Therefore,  the  parties  hereby  agree 
that  this  Notice  of  Acceptance  form  is 
incorporated  into  and  is  an  integral  part 
of  the  entire  Arrangement  and  is 
substituted  in  place  of  the  signature 
block  contained  in  the  Federal  Register 
under  Article  XVI  of  the  Arrangement. 
The  above  mentioned  Arrangement  is 
effective  in  the  States  in  which  the 
insurance  company(ies)  listed  below  is 
(are)  duly  licensed  to  engage  in  the 
business  of  property  insurance: 


In  witness,  whereof,  the  parties  hereto 
have  accepted  the  Arrangement  on  this 
day  of . 

The  United  States  of  America 
Federal  Emergency  Management 
Agency 

By: 

Title:  


By:- 
TiUc: 


Exhibit  A 


Fee  schedule 


Range  (by  covered  loss) 


Erroneous  assignment . 

CWP _ „. 

$0.01  to  $200.00 

$200.01  to  $400.00  _- 


$400.01  to  $600.00 . 
$600.01  to  $800.00 . 

$800.01  to  $1,000  00 

$1,000.01  to  $1.500.00... 
$1,500.01  to  $2,000.00. 


$2,000.01  to  $2.500.00.. 
$2,500.01  to  $3,000.00- 


$3,000.01  to  $3,500.00 

S3.500.01  toS4.000.00 

$4.00001  to  $4,50a00 


$4.50a01  to  SS.000.00. 
$5,000X11  to  S6.000.00. 
$6,000.01  to  $7,000.00. 


$7,000.01  to  $8,000.00. 


$8,000.01  to  S8.000.00 

$9,000.01  to  $10.000.00... 

$io.ooaoi  to  $15,000.00. 

$15,000.01  to  S20.000.00. 

$20,000.01  to  S2S.000.00 

$25,000.01  to  $30,000.00 

$30,000.01  to  $35.000.00 

$35,000.01  to  S40.000X)0- 
$40,000.01  to  $45.00a00- 

$45,000.01  to  S50.ooaoo 

S50.000.01  to  S7S.000XX) 

$75,000.01  to  S100.000.00 

$100,000.01  toS12S.000.00... 
$125,000.01  to  S150.00a00- 
$150,000.01  to  $175.000.00 - 
SI  75.000^)1  to  $200,000.00  „ 
S200.000.01  to  Nmtts -. 


Fee 


$4aoo 

70.00 
70.00 
90.00 
110.00 
130.00 
150.00 
160.00 
200.00 
220.00 
240.00 
260.00 
280.00 

3oaoo 

320.00 

350.00 

370.00 

380.00 

400.00 

420.00 

460.00 

490.00 

520.00 

550.00 

580.00 

610.00 

640.00 

670.00 

600.00 

950.00 

1,100.00 

1.250.00 

1.400.00 

1.550.00 

1.700.00 


Allocated  fee  schedule  entry  value  is 
the  covered  loss  under  the  policy  based 
on  the  standard  deductibles  ($500  euid 
$50)  and  limited  to  the  amount  of 
insurance  purchased. 

Dated:  May  15. 198& 

Harold  T.  Duryee, 

Federal  Insurance  Administrator. 

[FR  Doc.  86-11606  Filed  S-Z3-88:  6:45  am] 
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FEDERAL  HOME  LOAN  BANK  BOARD 
[No.  M-S57]  I 

AprN  Calculation  of  ttte  Median  Return 
of  Asaeta  of  AO  Insured  Inatitutiona  by 
the  Federal  Savlnga  and  Loan 
Insurance  Corp. 

agency:  Federal  Home  Loan  Bank 

Board. 

action:  Notice. 

summary:  The  Federal  Home  Loan  Bank 
Board,  as  operating  head  of  the  Federal 
Savings  and  Loan  Insurance 
Corporation  ("FSLIC"),  is  hereby 
publishing  its  April  calculation  of  the 
1987  median  retiun  on  assets  of  all 
insured  institutions  the  accounts  of 
which  are  insured  by  the  FSLIC 
("insured  institutions").  This  April 
calculation  and  notice  are  required  by 
the  regulatory  capital  regulation 
("capital  regulation")  adopted  on  August 
15. 1986.  Board  Res.  No.  86-«57, 12  CFR 
563.13(b)(2)(iv),  as  amended  by  Board 
Res.  No.  88-222.  adopted  on  March  30, 
1988.  53  PR  11243  (April  6, 1988) 
("amended  April  calculation  provision"). 
EFFECTIVE  DATE:  April  29, 1988. 
FOR  FURTHER  INFORMATION  CONTACT. 
Donald  J.  Bisenius,  Senior  Financial 
Economist  Office  of  Policy  and 
Economic  Research,  (202)  377-6759, 
Jerilyn  Rogia  Staff  Attorney, 
Regulations  and  Legislation  Division, 
Office  of  General  Counsel.  (202)  377- 
7018,  Federal  Home  Loan  Bank  Board, 
1700  G  Street  NW..  Washington.  DC 
20552. 

SUPPLEMENTARY  INFORMATION:  The 
amended  April  calculation  provision  of 
the  capital  regulation  requires  the  Board 
to  compute  and  publish  in  April  of  each 
year  the  median  return  on  assets  of  all 
insured  institutions  for  the  prior 
calendar  year,  as  well  as  the  revised 
liability  factors  for  institutions  with 
initial  liability  factors  of  3  per  cent 
(standard  group)  or  less  than  3  per  cent 
(lower  group).  In  general,  an  insured 
institution's  liability  factor  is  the 
percentage  rate  applied  at  the  end  of 
each  quarter  to  its  January  1, 1987  total 
liabilities  to  determine  the  captial 
required  for  such  liabihties. 

The  median  return  on  assets  earned 
by  all  insured  institutions  during 
calendar  year  1987  was  0.50  per  cent  of 
assets.  Accordingly,  insured  institutions 
in  the  standard  group  must  increase 
their  liability  factors  by  75  per  cent  of 
this  rate  (0.375  of  one  per  cent).  The 
regulation  requires  one-half  of  this 
increase  (0.19  of  one  per  cent  after 
rounding)  on  July  1  of  the  calendar  year 
in  which  the  calculation  is  made,  and 
one-half  on  January  1  of  the  following 


year.  The  standard  group's  liability 
factor  will  be  3.25  per  cent  on  July  1, 
1988  and  3.44  per  cent  on  January  1. 
1980. 

Institutions  in  the  lower  group  must 
increase  their  liability  factors  by  the 
higher  of  (1)  90  per  cent  of  0.50  per  cent 
(0.45  of  aone  per  cent)  or  (2)  90  per  cent 
of  the  institution's  own  return  on  assets. 
Accordingly,  lower  group  institutions 
Jhat  had  a  return  on  assets  in  1987  of 
less  than  or  equal  to  0.50  per  cent  would 
increase  their  liability  factors  by  0.23  of 
one  per  cent  (after  rounding)  on  July  1, 
1988  and  January  1, 1989. 

By  the  Federal  Home  Loan  Bank  Board. 
John  F.  Ghlziooi, 
Assistant  Secretary. 
(FR  Doc.  88-11609  Filed  5-23-88;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 
Agency  Forma  Under  Review 

May  18, 1988. 
Background 

On  June  15, 1984.  die  Office  of 
Management  and  Budget  (C^fB) 
delegated  to  the  Board  of  Governors  of 
the  Federal  Reserve  System  (Board)  its 
apph>vail  authority  under  the  Paperwork 
Reduction  Act  of  1980,  as  per  5  CFR 
1320.9,  "to  approve  of  and  assign  OMB 
control  numbers  to  collection  of 
information  requests  and  requirements 
conducted  or  sponsored  by  Uie  Board 
under  conditions  set  forth  in  5  CFR 
1320.9."  Board-approved  collections  of 
information  will  be  incorporated  into  the 
official  OMB  inventory  of  currentiy 
approved  collections  of  information.  A 
copy  of  the  SF  83  and  supporting 
statement  and  the  approved  collection 
of  information  instrument(8)  will  be 
placed  into  OMB's  public  docket  files. 
The  following  forms,  which  are  being 
handled  under  this  delegated  authority, 
have  received  initial  Board  approval 
and  are  hereby  published  for  comment 
At  the  end  of  the  comment  period,  the 
proposed  information  collection,  along 
with  an  analysis  of  comments  and 
recommendations  received,  will  be 
submitted  to  the  Board  for  final 
approval  under  OMB  delegated 
authority. 

date:  Comments  must  be  received  on  or 
before  June  15, 1988. 

ADDRESS:  Comments,  which  should  refer 
to  the  OMB  Docket  number  (or  Agency 
form  number  in  the  case  of  a  new 
information  collection  that  has  not  yet 
been  assigned  an  OMB  number),  should 
be  addressed  to  Mr.  William  W.  Wiles, 
Secretary,  Board  of  Governors  of  the 


Federal  Reserve  System,  20th  and  C 
Streeto  NW..  Washington.  DC  20551,  or 
delivered  to  room  B-2223  between  8:45 
a.m.  and  5:15  p.m.  Comments  received 
may  be  inspected  in  room  B-1122 
between  8:45  a.m.  and  5:15  p.m.,  except 
as  provided  in  {  261.6(a)  of  the  Board's 
Rules  Regarding  Availability  of 
Information.  12  CFR  261.6(a). 

A  copy  of  the  comments  may  also  be 
submitted  to  the  OMB  desk  officer  for 
the  Board:  Robert  Neal,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget  New 
Executive  Office  Building,  Room  3208, 
Washington,  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT 

A  copy  of  the  proposed  form,  the  request 
for  clearance  (SF  83),  supporting 
statement  instructions,  and  other 
documents  that  will  be  placed  into 
OMB's  public  docket  files  once 
approved  may  be  requested  from  the 
agency  clearance  officer,  whose  name 
appears  below.  Federal  Reserve  Board 
Clearance  Officer — Nancy  Steele — 
Division  of  Research  and  Statistics, 
Board  of  Governors  of  the  Federal 
Reserve  System.  Washington.  DC  20551 
(202-452-3822). 

Proposal  to  approve  under  OMB 
delegated  authority  the  revision  of  the 
following  report 

Report  Title:  Consolidated  Financial 
Statements  for  Bank  Holding 
Companies  with  Total  Consolidated 
Assets  of  $150  Million  or  More  or  with 
More  than  One  Subsidiary  Bank 

Agency  Form  Number  FR  Y-OC 

OMB  Docket  Number:  7100-0128 

Frequency:  Quarterly 

Reporters:  Jiank  Holding  Companies 

Annual  Reporting  Hours:  144,280 
Significant  effect  on  small  businesses 

is  not  expected. 

General  description  of  report 

This  report  is  required  by  law  (12 
U.S.C.  1844).  Certain  portions  may 
occasionally  be  given  confidential 
b^atment  (5  U.S.C.  552(b)(4)  and  (b)(6). 

This  report  is  the  primary  source  of 
information  for  the  Federal  Reserve 
System's  bank  holding  company     - 
surveillance  function  in  its  ongoing 
monitoring  of  the  financial  condition  of 
these  instutitions.  One  revision  is 
proposed,  to  collect  separate  data  on 
federal  funds  and  securities  repurchase 
transactions. 

Board  of  Governors  of  the  Federal  Reserve 
System.  May  18, 1988. 
William  W.Wilst. 
Secretary  of  the  Board. 
[FR  Doc.  88-11552  Filed  5-23-88;  8:45  am] 
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GENERAL  SERVICES 
ADMINISTRATION 

Agency  Information  Collection 
Activitlea  Under  OMB  Review 

The  GSA  hereby  gives  notice  under 
the  Paperwork  Reduction  Act  of  1980 
that  it  is  requesting  the  Office  of 
Management  and  Budget  (OMB)  to 
reinstate  expired  information  collection 
3090-0040,  Application  for  Shipping 
Instructions  and  Notice  of  Availability, 
which  is  used  for  routing  cargoes  to 
shipping  points  as  space  becomes 
available. 

agency:  Federal  Supply  Service,  GSA. 
ADDRESSES:  Send  comments  to  Bruce 
McConnell.  GSA  Desk  Officer,  Room 
3235,  NEOB,  Washington,  DC  20503,  and 
to  Mary  L.  Cunningham,  GSA  Clearance 
Officer,  General  Services 
Administration  (CAIR),  F  Sti«et  at  18th 
NW..  Washington,  DC  20405. 

Annual  Reporting  Burden:  Firms 
responding,  9,000;  responses,  1  per  year; 
hours  per  response,  .33  on  average; 
burden  hours,  3,012. 

For  Further  Information  Telephone: 
Robert  E.  Murphy,  703-557-7550. 

Copy  of  Proposal:  Readers  may  obtain 
a  copy  of  the  proposal  by  writing  the 
Information  Collection  Management 
Branch  (CAIR),  Room  3014,  GS  Bldg., 
Washington.  DC  20405,  or  by 
telephoning  202-535-7074. 

Dated:  May  17, 1988. 

Emily  C  Kanm. 

Director,  Information  Management  Division 
(CAIJ. 

[FR  Doc.  88-11547  Filed  5-23-88:  8:45  am] 
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Agency  Information  Collection 
Activitiea  Under  OMB  Review 

The  GSA  hereby  gives  notice  under 
the  Paperwork  Reduction  Act  of  1980 
that  it  is  requesting  the  Office  of 
Management  and  Budget  (OMB)  to 
reinstate  expired  information  collection 
3090-0007,  Conti-actor's  Qualifications 
and  Financial  Information,  which  is  ■ 
used  to  determine  whether  prospective 
contractors  are  financially  responsible. 
aqency:  Office  of  Finance,  GSA. 

ADDRESSES:  Send  comments  to  Bruce 
McConnell.  GSA  Desk  Officer,  Room 
3235,  NEOB,  Washington,  DC  20503,  and 
to  May  L.  Cuimingham,  GSA  Clearance 
Officer,  General  Services 
Administration  (CAIR),  F  Sti«et  at  ISUi 
NW.,  Washington,  DC  20405. 

Annual  Reporting  Burden:  Firms 
responding,  6,042;  responses,  1.2  per 
yean  2.2  hours  per  response,  on  average; 
burden  hours,  15,950. 


For  Further  Information  Telephone: 
Edgar  K.  Davis,  202-566-0208. 

Copy  of  Proposal:  Readers  may  obtain 
a  copy  of  the  proposal  by  writing  the 
Information  Collection  Management 
Branch  (CAK),  Room  3014,  GS  Bldg., 
Washinton,  DC  20405.  or  by  telephoning 
202-535-7074. 

Dated:  May  17. 1988.  ' 

Emily  C  Karam, 

Director,  Information  Management  Division 
(CAl). 

[FR  Doc  88-11548  Filed  5-23-88;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  Of  the  Secretary 

Aasiatant  Secretary  f  jr  Management 
and  Budget;  Office  of  Administrative 
and  Management  Servicea;  and  Office 
of  Information  Resourcea 
Management;  Statement  of 
Organization,  Functiona  and 
Delegations  of  Autliority 

Part  A  (Office  of  die  Secretary)  of  die 
Statement  of  Organization,  Functions 
and  Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
;  Services  (DHHS)  is  amended  to  reflect 
the  transfer  of  the  Department-wide 
responsibilities  for  the  Paperwork 
Reduction  Act  of  1980  from  Chapter 
AMS,  the  Office  of  Administrative  and 
Management  Services,  as  last  amended 
at  52  FR  37016, 10/2/87  to  Chapter 
AMM,  the  Office  of  Information 
Resources  Management  as  last 
amended  at  52  FR  46417  December  7, 
1987.  Specifically,  Chapter  AMS  and 
AMM  are  revised  as  follows: 

1.  In  Chapter  AMS,  Section  AMS.20 
Functions,  Paragraph  "F.  Office  of 
Management  Programs,:" 

(a)  Delete  items  (4),  (5).  (6)  and  (7)  and 
replace  with  the  following: 

(4)  Manages,  in  accordance  with  the 
Paperwork  Reduction  Act  of  1980,  the 
Office  of  the  Secretary's  activities 
related  to  the  review  and  approval  of  all 
public-use  reports  and  recordkeeping 
requirements  which  impose  paperwork 
burden  on  the  public. 

(5)  Develops  policies  for,  and 
manages,  the  Office  of  the  Secretary's 
Information  Collection  Budget  and  the 
Information  Collection  Budget  process. 

(6)  Coordinates  the  establishment  of 
Departmental  statistical  policies. 

(b)  Renumber  Item  (8)  as  Item  (7). 

2.  In  Chapter  AMM,  Section  AMM.00 
Mission,  delete  the  word  "and"  before 
Item  (7)  and  the  period  (.)  at  the  end  of 
the  paragraph;  and  add  the  following: 


(a) ;  and  (8)  directs  and  oversees  the 
Department's  activities  to  implement  the 
Paperwork  Reduction  Act  of  1980  as  it 
relates  to  the  reporting  and 
recordkeeping  requirements  imposed  on 
the  public. 

(b)  In  Section  AMM.20  Functions, 
Paragraph  "B(a)  Division  of  Information 
Management"  insert  new  items  (6)  thru 
(8)  as  follows: 

(6)  Manages,  in  accordance  with  the 
Paperwork  Reduction  Act  of  1980,  the 
Department's  activities  related  to  the 
review  and  approval  of  all  public-use 
reports  and  recordkeeping  requirements 
that  are  new  or  significant  which  impose 
paperwork  burden  on  the  public. 

(7)  Develops  policies  for,  and  manages 
the  Department's  Information  Collection 
Budget  and  the  Information  Collection 
Budget  process. 

(8)  Develops  policies  and  procedures 
for,  and  carries  out  analytical  and 
oversight  activities  related  to  the 
Department's  paperwork  reports 
clearance  and  reduction  efforts. 

Date:  May  17, 1988. 

S.  Anthony  McCann. 

Assistant  Secretary  for  Management  and 
Budget 

[FR  Doc.  88-11588  Filed  5-23-88;  8:45  am] 
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Alcohol,  Drug  AlMiae.  and  Mental 
Health  Administration 

Meetings;  Clinical  and  Behavioral 
Sciencea  Sui>committee  of  the  Mental 
Health  Small  Grant  Review  Committee; 
Changes  In  Time 

agency:  Alcohol,  Drug  Abuse,  and 
Mental  Health  Administration;  HMS. 
ACTION:  Correction  notices. 

summary:  Public  notice  was  given  in  the 
Federal  Register  on  May  11, 1988, 
Volume  53,  No.  91,  on  page  16783  that 
the  Clinical  and  Behavioral  Sciences 
Subcommittee  of  the  Mental  Health 
Small  Grant  Review  Committee,  NIMH, 
would  start  at  9i00  a.m.  and  that  its  open 
session  would  be  from  9:00-10:00  a.m.  on 
June  2.  The  meeting  has  been  moved  up 
one-half  hour  to  8:30  a.m.  The  notice  is 
being  corrected  to  read  as  follows: 
Date  and  Time:  June  2-3:  8:30  a.m. 
Stahis  of  Meeting:  OPEN— June  2:  8:30- 
9:30  a.m. 

summary:  Public  notice  was  given  in  the 
Federal  Register  on  May  11, 1988, 

Volume  53,  No.  91,  on  page  16784  that 
the  Criminal  and  Violent  Beliavior 
Research  Review  Committee,  NIMH, 
would  meet  June  6-10  [3  days).  The 
committee  has  changed  its  schedule  and 
will  now  meet  June  8-9  (2  days).  The 
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notice  it  being  corrected  to  read  as 
follows: 

Date  and  Time:  June  8-9:  9:15  a.m. 
All  other  infonnation  for  these 
committees  remains  the  same. 

Date:  May  19. 198& 

P^ny  W.  CoduiO. 

Committee  Management  Officer,  Alcohol, 

Drug  A  buse,  and  Mental  Health 

Administration. 

(FR  Doc.  88-11603  Hied  5-23-88;  8:45  am) 

BRJJNB  COM  4MO-2e-ll 


Food  and  Drug  Administration 

[Docket  Ho,  88F-O140)  | 

E.I.  du  Pont  do  Nemours  ft  Co.;  Filing 
of  Food  Additive  Petition  i 

AOENCV:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  E.I.  du  Pont  de  Nemours  &  Co.,  has 
filed  a  petition  proposing  that  the  food 
additive  regulations  be  amended  to 
provide  for  the  safe  use  of  a  Nylon  8I/6T 
polymer,  manufactured  by  the 
condensation  of  hexamethylenediamine, 
terephthalic  acid  and  isophthalic  acid, 
for  contact  with  all  types  of  food  except 
beverages  containing  more  than  8 
percent  alcohol.  The  Nylon  6I/6T 
polymer  would  not  have  any  thickness 
limitation. 

FOR  FURTHER  INFORMATION  CONTACT 

Edward  J.  Machuga,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-335). 
Food  and  Drug  Administration.  200  C  St. 
SW.,  Washington.  DC  20204.  202-472- 
5690. 

SUPPLEMENTARY  INFORMATTON:  Under 
the  Federal  Food.  Drug,  and  Cosmetic 
Act  (sec  409(b)(5).  72  Stat.  1786  (21 
U.S.C  348(b)(5))),  notice  is  given  that  a 
petition  (FAP  8B4078)  has  been  filed  by 
E.I.  du  Pont  de  Nemours  &  Co., 
Wilmington,  DE  19898.  proposing  that 
i  177.1500  Nylon  resinilTl  CFR 
177.1500)  be  amended  to  provide  for  the 
safe  use  of  a  Nylon  6I/6T  polymer, 
manufactured  by  the  condensation  of 
hexamethylenediamine,  terephthalic 
acid  and  isophthalic  acid,  for  contact 
with  all  types  of  food  except  beverages 
containing  more  than  8  percent  alcohol. 
The  Nylon  6I/6T  polymer  would  not 
have  any  thickness  limitation. 

The  potential  environmental  impact  of 
this  action  is  being  reviewed.  If  the  I 
agency  finds  that  an  environmental  ' 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 


evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated:  May  13, 198& 
RkJuid ).  Rodk. 

Acting  Director.  Center  for  Food  Safety  and 
Applied  Nutrition. 

[FR  Doc.  88-11553  Filed  5-23-88;  8:45  am] 
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[Docket  No.  S8F-01 12] 

Riken  Vitamin  Coi.,  Ltd.;  FMng  of  Food 
Additive  Petition 

agency:  Food  and  Drug  Administration; 
HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Riken  Vitamin  Co..  Ltd.,  has  filed  a 
petition  proposing  that  the  food  additive 
regxilations  he  amended  to  provide  for 
the  safe  use  of  castor  oil,  hydrogenated 
as  a  component  of  olefin  polymers 
intended  for  use  in  contact  with  food. 

FOR  FURTHER  INFORMATION  CONTACT 

Rudolph  Harris.  Center  for  Food  Safety 
and  Applied  Nutiition  (HFF-355).  Food 
and  Drug  Administration.  200  C  Street 
SW..  Washington.  DC  20204.  202-472- 
569a 

SUPPLEMENTARY  INFORMATION:  Under 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (sec.  409(b)(5),  72  Stat.  1786  (21 
U.S.C.  348(b)(5))),  notice  is  given  tiiat  a 
petition  (FAP  8B4060)  has  been  Hied  by 
Riken  Vitamin  Co..  Ltd..  c/o  CFR 
Services,  2347  Paddock  L,ane,  Reston, 
VA  22091,  proposing  that  §  178.3280 
Castor  oil.  hydrogenated  (21  CFR 
178.3280)  be  amended  to  provide  for  the 
safe  use  of  castor  oil  hydrogenated  as  a 
component  of  olefin  polymers  intemled 
for  use  in  contact  with  food. 

The  potential  environmental  impact  of 
this  action  is  being  reviewed.  If  the 
agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
pubUshed  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated:  May  13. 1968. 
Ricliard ).  Rook. 

Acting  Director,  Center  for  Food  Safety  and 

Applied  Nutrition. 

[FR  Doc  88-11604  PUed  5-23-88: 8:45  am] 

MLUNO  CODE  4HO-01-M 


[Docket  Na  8SF-0123] 

Velslcol  Chemical  Corp.;  Filing  of  Food 
Additive  Petition 

agency:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Velsicol  Chemical  Corp.  has  filed  a 
petition  proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  Glyceryl  tribenzoate  as  a 
component  of  a  coating  for  paper  and 
paperboard  in  contact  with  dry  foods. 

FOR  FURTHER  INFORMATION  CONTACT 

Hortense  S.  Macon.  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-335). 
Food  and  Drug  Administration.  200  C  St. 
SW..  Washington.  DC  20204.  202-472- 
5690. 

SUPPLEMENTARY  INFORMATION:  Under 

the  Federal  Food.  Drug,  and  Cosmetic 
Act  (sec.  409(b)(5),  72  Stat.  1786  (21 
U.S.C.  348(b)(5))).  notice  is  given  that  a 
petition  (FAP  8B4069)  has  been  filed  by 
Velsicol  Chemical  Corp..  5600  North 
River  Rd..  Rosemont.  IL  60018-5119. 
proposing  that  S  176.180  Components  of 
paper  and  paperboard  in  contact  with 
dry  food  (21  CFR  176.180)  be  amended  to 
provide  for  the  safe  use  of  glyceryl 
tribenzoate  as  a  component  of  a  coating 
for  paper  and  paperboard  tn  contact 
with  dry  food. 

The  potential  environmental  impact  of 
this  action  is  being  reviewed.  If  the 
agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated:  May  13, 1988. 
Richard ).  Ronk. 

Acting  Director,  Center  for  Food  Safety  and 

Applied  Nutrition. 

[FR  Doc  88-11554  FUed  5-23-88;  8:45  am] 
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Healtli  Resources  and  Servicea 
Administration 

Acquired  Immunodeficiency  Syndrome 
(AIDS);  Regional  Education  and 
Training  Centers  Program;  Availability 
of  Funds 

aoency:  Health  Resources  and  Services 
Administration.  Public  Health  Service, 
DHHS. 

ACTION:  Notice  of  availability  of  funds. 


:  The  Bureau  of  Maternal  and 
Child  Health  and  Resources 
Development  (BMCHRD),  Health 
Resources  and  Services  Administration 
(HRSA).  announces  that  Fiscal  Year 
(FY)  1988  funds  are  available  for 
training  grants  to  develop  two  AIDS 
regional  Education  and  Training  Centers 
(ETCs).  These  banters  will  provide 
training^or  health  care  personnel  in  the 
care  of  people  with  Acquired 
Immunodeficiency  Syndrome  (AIDS) 
and  other  conditions  related  to  infection 
with  the  Human  Immunodeficiency 
Virus  (HTV).  The  goal  of  the  training  is 
to  prepare  community  primary  care 
providere  to  be  able  to  counsel, 
diagnose,  and  manage  such  patients  and 
to  prepare  selected  trainees  to  act  as 
instructors  in  their  local  areas.  The 
centers  will  operate  in  collaboration 
with  health  professions  schools, 
community  hospitals,  local  health 
departments,  and  other  organizations 
involved  in  the  provision  of  care  to 
]}eople  with  HIV  related  conditions. 

DATE:  To  receive  consideration, 
applications  must  be  received  by  the 
close  of  business  July  25. 1988.  by  the 
Grants  Management  Officer  at  the 
address  below. 

Applications  shall  be  considered  as 
meeting  the  deadline  if  they  are  either 
(1)  received  on  or  before  the  deadline 
date;  or  (2)  postmarked  on  or  before  the 
deadline  date  and  received  in  time  for 
submission  to  the  review  committee.  A 
legibly  dated  receipt  from  a  commercial 
carrier  or  U.S.  Postal  Service  will  be 
accepted  in  lieu  of  a  postmark.  Private 
metered  postmarks  will  not  be 
acceptable  as  proof  of  timely  mailing. 
Applications  which  do  not  meet  the 
deadline  will  be  considered  late 
applications  and  will  be  returned  to  the 
applicant 

FOR  FURTHER  INFORMATION  CONTACT 

Requests  for  technical  or  programmatic 
information  should  be  directed  to  Mrs. 
June  Homer,  Chief,  Education  and 
Training  Centers  Branch,  Room  9-12, 
5600  Fishers  Lane,  Rockville,  Maryland 
20857,  301  443-6745.  Training  grant 
applications  (PHS  form  #6025-1. 
approved  under  0MB  number  0915- 
0060)  and  additional  information 
regarding  business,  administrative  and 
fiscal  issues  related  to  the  awarding  of 
grants  under  this  notice  may  be 
requested  from  Ms.  Glenna  Wilcom. 
Grants  Management  Officer,  Bureau  of 
Maternal  and  Child  Health  and 
Resources  Development,  Parklawn 
Building,  Room  9-13,  5600  Fishers  Lane. 
Rockville.  Maryland  20857, 301  443-6745. 


SUPPLEMENTARY  MFORMATION: 

Program  Objectives 

The  purpose  of  the  training  grant 
program  is  to  support  the  development 
of  regional  ETCs  for  the  health  provider 
community.  The  program  objectives  for 
each  center  are  to:  (1)  Provide  (in 
collaboration  with  health  professions 
schools,  local  hospitals,  health 
departments,  and  other  health  related 
organizations)  education  and  training  to 
primary  health  care  providers  in  the 
treatment  and  prevention  of  HTV 
infection;  (2)  provide  updates  of  new 
and  timely  infonnation  about  HIV 
infection  to  primary  and  secondary 
health  care  providers;  and  (3)  serve  as 
the  support  system  for  area  health 
professionals  through  such  means  as 
AIDS  hotiines,  clearinghouses,  and 
referral  activities. 

Availability  of  Funds 

Fimds  were  appropriated  for  this 
purpose  by  Pub.  L  lQO-202. 
Approximately  $1.6  million  remains 
available  in  Fiscal  Year  (FY)  1988  for 
competitive  grants.  The  project  period 
will  be  for  3  years.  This  requires 
submission  of  a  budget  for  each  of  the  3 
years.  Funds  will  be  awarded  in  FY  1988 
for  the  first  year.  Funds  for  the  next  2 
years  are  subject  to  the  availability  of 
future  appropriations. 
Service  Areas 

Applications  will  be  accepted  for  the 
development  of  two  ETCs.  Each  ETC 
will  serve  the  health  care  providers  of  a 
specific  service  area.  These  two  service 
areas  are: 

1.  The  area  comprising  the  States  of 
Texas  and  Oklahoma. 

2.  The  area  comprising  the  States  of 
Pennsylvania  and  New  York  (excluding 
New  York  City  and  Long  Island),  New 
York  City  for  this  purpose  is  defiiied  as 
the  boroughs  of  Manhattan,  Brooklyn. 
Queens.  Staten  Island  and  the  Bronx. 
Long  Island  is  defined  as  Nassau  and 
Suffolk  Coimties. 

Service  areas  are  being  specified  in 
this  notice  to  ensure  that  ETCs  are 
developed  for  areas  of  the  country  not 
currently  within  an  existing  ETC  service 
area. 

Eligible  Applicants 

All  public  and  private  entities,  non- 
profit and  for-profit  within  the  two 
service  areas  stated  above,  are  eligible 
to  apply.  Eligible  entities  may  include, 
but  are  not  limited  to,  schools  in 
academic  health  science  centers; 
professional  associations;  consortia  of 
health  care  and  community 
organizations;  e.g..  Area  Health 
Education  Centers  (AHECs);  public  or 
private  hospitals  and  local  health 


departments  which  could  develop 
coordinated  AIDS  regional  education 
and  training  programs. 

Review  Criteria 

Applications  for  training  grants  will 
be  reviewed  and  rated  according  to  the 
applicant's  ability  to  meet  the  program 
objectives.  Specific  criteria  will  be 
included  in  the  appHcation  package. 
Preference  will  be  given  to  applicants 
who  propose  a  strategy  for  including  a 
broad  variety  of  health  professions 
disciplines,  i.e.,  physicians,  dentists, 
physician  assistants,  social  workers, 
psychologists,  counselors,  nurse 
practitionera,  nurses,  etc.,  both  in  the 
program  development  process,  and  in 
the  proposed  composition  of  trainee 
groups. 

The  ability  of  health  departments, 
hospitals,  and  other  health  care 
providers  and  institutions  to  assure 
confidentiality  of  patient  information  is 
critical  to  efforts  to  see  that  HIV 
infected  persons  receive  adequate 
health  care.  Therefore,  every  reasonable 
effort  should  be  made  by  the  ETC  to 
provide  for  confidentiality  of  the 
patients  and  patients'  records  for  the 
portion  of  the  training  which  is  clinical 
in  nature. 

Technical  Assistance  (TA.)  Workshops 

ETC  program  staff  will  be  available  at 
a  Technical  Assistance  (T.A.)  Workshop 
to  respond  to  any  questions  potential 
appUcants  may  have.  The  TA. 
workshop  will  be  held  in  Rockville, 
Maryland.  The  exact  location,  date  and 
time  of  the  workshop  will  be  provided  to 
potential  applicants  in  their  program 
application  package. 

Allowable  Costs 

A  successful  applicant  imBer  this 
notice  must  spend  funds  it  receives 
according  to  the  approved  application 
and  budget;  the  authorizing  legislation; 
terms  and  conditions  of  the  award;  the 
regulations  of  the  Department  and  the 
PHS  applicable  to  grants:  the  cost 
principles  specified  in  45  CFR  Part  74, 
Subpart  Q;  the  applicable  Office  of 
Management  and  Budget  (OMB)  circular 
for  non-profit  grantees;  and  for  for-profit 
commercial  organizations,  cost  will  be 
determined  in  accordance  with  48  CFR 
Chapter  1,  Subpart  31.2  for  organizations 
other  than  hospitals.  Indirect  costs  for 
training  grants  other  than  those 
awarded  to  State  or  local  government 
agencies  shall  be  reimbursed  at  8 
percent  of  total  allowable  direct  costs 
exclusive  of  tuition  and  related  fees  and 
expenditures  for  equipment,  or  at  the 
actual  indirect  cost  rate,  whichever 
results  in  a  lesser  dollar  amount  State 
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and  local  government  agencies  shall 
receive  reimbursement  at  their  full 
indirect  cost  rates. 

Other  Award  Infonnatioa 

A  successful  applicant  under  this 
notice  wUl  submit  reports  in  accordabce 
with  the  provisions  of  the  general 
regulations  which  apply  under  45  CFR 
Part  74.  Subpart ).  Monitoring  and 
Reporting  of  Program  Performance. 

Executive  Order  12372 

The  ETC  Program  has  been 
determined  to  be  a  program  which  is 
subject  to  the  provisions  of  Executive 
Order  12372  concerning 
intergovernmental  review  of  Federal 
programs,  as  implemented  by  45  CFR 
Part  106.  Executive  Order  12372  allows 
States  the  option  of  setting  up  a  system 
for  reviewing  applications  from  within 
their  States  assistance  under  certain 
Federal  programs.  The  application 
package  under  this  notice  will  contain  a 
listing  of  States  which  have  chosen  to 
set  up  such  a  review  and  will  provide  a 
point  of  contact  in  the  States  for  the 
review.  Applijcants  should  promptly 
contact  their  State  Single  Point  of 
Contact  (SPOC)  and  follow  their 
instructions  prior  to  the  submission  of 
an  application.  The  SPOC  has  60  days 
after  the  application  deadline  date  to 
submit  its  review  comments. 

The  OMB  Catalog  of  Federal  Domestic 
Assistance  number  is  13.145. 

Date:  April  27. 1988. 
David  N.  Sandwall, 
Administrator,  HSRA. 
[FR  Do&  88-11605  Filed  5-23-88;  8:45  am) 
I  COOE  41«l>-tS-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[«-«20-0t-4212-14;  A-21365] 

Conveyance  of  Public  Land;  La  Paz 
County.  AZ 

May  16, 1988. 

AOENCVt  Bureau  of  Land  Management 

Interior. 

action:  Notice. 


r.  Notice  is  hereby  given  of  the 
direct  sale  of  20  acres  of  public  land  to 
La  Paz  Coimty  for  a  sanitary  landfill. 
SUPPLEMCNTAHY  iNFOmiA-noN:  Notice  is 
hereby  given  that  pursuant  to  sections 
203  and  209  of  the  Federal  Land  Policy 
and  Management  Act  of  October  21, 
1976  (90  Stat.  2750. 2757;  43  U.S.C.  1713. 
1719).  La  Paz  County  has  purchased  by 
non-competitive  direct  sale,  at  the  fair 
market  value  of  $8,500,  plus  $50.00  for 


the  purchase  of  the  mineral  estate, 
except  oil  and  gas,  the  following 
described  land: 

Gila  and  Salt  River  MetidiaB.  Arizona 

T.  1  S.,  R.  23  W.. 
Sec  5,  lots  6  and  7. 

The  area  described  contains  20  acres  in  La 
Paz  County,  Arizona. 

The  purpose  of  this  notice  is  to  inform 
the  public  and  interested  State  and  local 
government  officials  of  the  transfer  of 
land  out  of  Federal  ownership. 
John  T.  Mazes, 

Chief,  Branch  of  Lands  and  Minerals 
Operations. 

[FR  Doc  8S-11549  Filed  5-23-68;  8:45  am] 

SaUNQ  COOE  4S1».lI-« 


[NV-930-08-4212-11;  N-47832] 

Realty  Action;  Leaee  for  Recreation 
and  Public  Purposes;  EUco  County,  NV 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Recreation  and  public  purposes: 
lease/conv^ance. 

SUKNMllv:  The  following  described 
lands  have  been  examined  and  found 
suitable  for  classification  and  lease, 
with  the  option  of  purchase  after 
development,  under  the  Recreation  and 
Public  Purposes  Act  (R&PP)  of  June  14, 
1926,  as  amended  (43  U.S.C.  860  et  seq.]. 
The  lands  would  not  be  offered  for  lease 
until  at  least  60  days  after  the  date  of 
publication  of  this  Notice  in  the  Federal 
Register. 

Mount  DUUo  Meridian,  Nevada 

T.33N.,R.70E.. 
Sec*  S%SW%NWy4SEy«,  NWy4SW% 

SEVt. 
Containing  IS  acres. 

These  lands  are  hereby  classified  for 
public  purpose  use  as  a  highway 
maintenance  station  site.  The  Nevada 
Department  of  Transportation  (NDOT) 
has  made  application  for.  and  intends  to 
use  the  site  to  construct  a  highway 
maintenance  station  facility  near  West 
Wendover,  Nevada. 

The  lease/patent,  when  issued,  would 
be  subject  to  the  provisions  of  the 
Recreation  and  Public  Purposes  Act, 
applicable  regulations  of  the  Secretary 
of  the  Interior,  and  would  contain  the 
following  reservations  to  the  United 
States: 

1.  All  minerals. 

2.  A  right-of-way  thereon  for  ditches 
and  canals. 

The  lease /patent  would  be  issued 
subject  to: 

1.  Those  rights  for  powerline  purposes 
granted  to  Wells  Rural  Electric 


Company,  its  successors  or  assigns,  by 
right-of-way  No.  Nev-05847S,  pursuant 
to  the  Act  of  March  4. 1911  (36  Stat 
1253: 43  U.S.C.  961). 

2.  Those  ri^ts  for  powerline  purposes 
granted  to  Wells  Rural  Electric 
Company,  its  successors  or  assigns,  by 
right-of-way  No.  Nev-064049  pursuant  to 
the  Act  of  Kiarcfa  4. 1911  (36  Stat  1293; 
43  U.S.C  961). 

3.  Those  rights  for  highway  purposes 
granted  to  the  Nevada  Department  of 
Transportation,  its  successors  or 
assigns,  by  right-of-way  No.  Nev.- 
065585,  pursuant  to  the  Act  of  August  27. 
1958  (72  Stat  916:  23  U.S.C.  317). 

4.  An  easement  of  30  feet  in  width 
along  the  north,  east  and  west 
boundaries  of  the  tract  ni  favor  of  Elko 
County  for  road  and  public  utilities 
purposes  to  insure  continued  ingress 
and  egress  to  ad)acent  lands. 

The  lease,  when  issued,  would 
contain  the  following  q>ecial  lease 
conditions:  * 

1.  The  leasee  agrees  to  indemnify  the 
United  States  against  any  liability 
arising  from  the  release  or  threatened 
release  of  any  toxic  stibstances  on  the 
subject  lands  or  resulting  from  activity 
on  the  subject  lands.  This  agreement 
applies  without  regard  to  whether  a 
release  is  caused  by  the  leasee,  its  agent 
or  unrelated  third  parties. 

2.  Upon  abandoimient  of  the  site,  the 
Nevada  Department  of  Transportation 
will  remove  the  buried  fuel  storage 
tanks  from  the  site. 

Initially  the  lands  would  be  leased 
and  after  substantial  development  of  the 
parcel,  may  be  purchased  under  the 
special  pricing  program  afforded  to 
State  government  entities. 

The  land  is  not  required  for  any 
Federal  purpose.  The  classification  and 
the  lands  subsequent  lease/conveyance 
are  consistent  with  the  Bureau's 
planning  for  the  area. 

Upon  publication  of  this  Notice  of 
Realty  Action  in  the  Federal  Register, 
the  subject  lands  will  be  segregated 
from  appropriation  under  any  other 
public  land  law,  including  locations 
under  the  mining  laws.  The  segregative 
effect  shall  terminate  upon  issuance  of  a 
patent  or  as  specified  in  an  opening 
order  to  be  published  in  the  Federal 
Register,  whichever  occurs  first. 

Detailed  information  concerning  this 
action  is  available  for  review  at  the  Elko 
District  Office,  Bureau  of  Land 
Management  For  a  period  of  45  days 
from  tibe  date  of  publication  of  this 
notice  in  the  Federal  Regbter,  interested 
parties  may  submit  comments  to  the 
District  Manager,  Elko  District  Office. 
3900  E.  Idaho  St.)  Elko.  Nevada  89801. 
Any  objections  will  be  evaluated  by  the 


State  Director,  who  may  sustain,  vacate 
or  modify  this  realty  action.  In  the 
absence  of  timely  objections,  the 
classification  of  the  lands  described  in 
this  Notice  will  become  effective  80 
days  from  the  date  of  publication  in  the 
Federal  Register. 

Date:  May  13, 198a 
Rodney  Harris, 

District  Manager. 

[FR  Doc.  88-11580  Filed  5-23-88;  8:45  am] 
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[WY-930-08-4220-10;  W-108330] 

Proposed  Withdrawal  and  Opportunity 
for  Public  Meeting;  Wyoming 

AOENCV:  Bureau  of  Land  Management 
Interior. 

action:  Notice. 

SUMMARY:  The  Bureau  of  Reclamation 
proposes  to  withdraw  32.56  acres  of 
public  land  for  recreational  faciUties  to 
be  constructed  in  coimection  with  the 
Buffalo  Bill  Dam  and  Reservoir 
Modification  Project  near  Cody, 
Wyoming.  This  notice  segregates  the 
land  for  up  to  2  years  from  surface  entry 
and  mining.  The  land  will  remain  open 
to  mineral  leasing. 

date:  Comments  and  requests  for  a 
public  meeting  must  be  received  by 
August  22, 1988. 

ADDRESS:  Comments  and  meeting 
requests  should  be  sent  to  the  Wyoming 
State  Director.  BLM.  P.O.  Box  1828. 
Cheyenne,  Wyoming  82003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tamara  Gertsch,  BLM  Wyoming  State 
Office,  307-772-2072. 
SUPPLEMENTARY  INFORMATION:  On  May 
5, 1988,  a  petition  was  approved 
allowing  the  Bureau  of  Reclamation  to 
file  an  application  to  withdraw  the 
following  described  public  land  from 
settlement,  sale,  location,  or  entry  under 
the  general  land  laws,  including  die 
mining  laws,  subject  to  valid  existing 
rights: 

Sixth  Principal  Meridian 

T.  52  N.,  R.  104  W.. 
.  Sec.  14.  loU  10, 11,  26,  27; 
Sec  15.  lots  21,  22,  23. 

The  area  described  contains  32.56  acres  in 
Park  County. 

The  purpose  of  the  proposed 
withdrawal  is  to  protect  the  capital 
investments  expended  for  recreational 
facilities  to  be  administered  by  the 
Wyoming  Recreation  Commission  for 
the  Bureau  of  Reclamation,  lliis 
recreational  area  is  part  of  a  Master 
Plan  for  the  Buffalo  Bill  State  Park  and 
the  Buffalo  Bill  Dam  and  Reservoir 
Modification  Project. 


For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  conunents, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal  may 
present  their  views  in  writing  to  the 
undersigned  officer  of  the  Bureau  of 
Land  Management. 

Notice  is  hereby  given  that  an 
opportunity  for  a  public  meeting  is 
afforded  in  connection  with  the 
proposed  withdrawal.  All  interested 
persons  who  desire  a  public  meeting  for 
the  purpose  of  being  heard  on  the 
proposed  withdrawal  must  submit  a 
written  request  to  the  undersigned 
officer  within  90  days  from  the  date  of 
publication  of  this  notice.  Upon 
determination  by  the  authorized  officer 
that  a  public  meeting  will  be  held,  a 
notice  of  the  time  and  place  will  be 
published  in  the  Federal  Register  at 
least  30  days  before  the  scheduled  date 
of  the  meeting. 

The  apphcation  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  Part  2300. 

For  a  period  of  2  years  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  the  land  will  be 
segregated  as  specified  above  unless  the 
application  is  denied  or  canceled  or  the 
withdrawal  is  approved  prior  to  that 
date.  The  temporary  uses  which  will  be 
permitted  during  this  segregative  period 
are  those  specifically  approved  by  the 
authorized  officer  oTlhe  Bureau  of  Land 
Management. 

The  temporary  segregation  of  the  land 
in  connection  with  a  withdrawal 
application  or  proposal  shall  not  affect 
administrative  jurisdiction  over  the 
land,  and  the  segregation  shall  not  have 
the  effect  of  authorizing  any  use  of  the 
land  by  the  Bureau  of  Reclamation. 
Hillaiy  A.  Oden.  i 

State  Director.  I 

May  13, 1968. 
[FR  Doc.  88-11581  Filed  5-23-88;  8:45  am] 

BILLING  COOE  4310-22-M 

[AZ-020-07-4212-13;  AZA-22S44] 

Realty  Action,  Exchange  of  Mineral 
Estate;  Arizona 

The  following  described  federal 
mineral  estate  has  been  determined  to 
be  suitable  for  disposal  by  exchange 
under  section  206  of  the  Federal  Land 
Policy  and  Management  Act  of  1978, 43 
U.S.C.  1716: 

Gila  and  Salt  River  Meridian,  Apache 
County,  Arizona  | 

T.  20  N..  R.  26  E., 
Sec  28,  NEV4SWy4,  SEy4NWy«.  swy4 

NEy4. 

T.  19  N..  R.  25  E, 


Sec.  30,  loU  1  to  4,  incl.,  EVi,  EViNVtlV*, 

SEy4Swy4. 

T.  17  N.,  R.  29  E.. 

Sec.  20,  SEy4SWy4.  WV4SEy4.  SWViNE'^ 
T.  17  N.,  R.  31  E.. 

Sec20,NV«,NViSVk: 

Sec  30.  lot  1. 
T.  16  N.,  R.  25  E., 

Sec.  20,  All. 
T.  16  N.,  R.  29  E.. 

Sec26.NV^.SWy4. 
T.  16  N.,  R.  30  E.. 

Sec.  14,  All; 

Sec  30,  lots  1  to  4,  incl.,  EV^  W  M. 
T.  14  N.,  R.  24  E., 

Sec  6  lots  3  to  6,  incl.,  SEy4,  SE^NWM. 
E%SWV4: 

Sec.  14,  All; 

Sec  34,  All. 
T.  14  N.,  R.  26  E., 

Sec  28,  All.  „ 

T.  14  N.,  R.  27  E., 

Sec  12,  All. 
T.  14  N.,  R.  28  E.. 

Sec.  20.  All. 
T.  13  N..  R.  25  B., 

Sec  4.  SWy4; 

Sec  6,  lots  1  to  7.  incl.,  SEy4NW%,  EVi 
SWV4,  SV^NEy4,  NViSEV^: 

Sec  8,  All; 

Sec  10,  All: 

Sec.  24,  All. 
T.  13  N.,  R.  26  E., 

Sec  28,  SEy4,  EVtNEVt. 
T.  13  N.,  R.  29  E.. 

Sec.  6.  lots  1,  2  and  4  to  7,  incl.,  SEy4NWy4, 

E%swy4,  s%NEy4;  SEy4. 

T.  13  N.,  R.  30  E.,       ' 

Sec  28,  S%NEy4,  SEy4,  SViSWM. 
T.  13  N.,  R.  31  E., 

Sec  19.  lots  3  and  4,  EV«SWy4,  SEy4;     * 

Sec  21,  SV^SEy4; 

Sec.  22,  lot  4; 

Sec.  27,  lots  1  to  3,  incl.;  • 

Sec  28,  NVi,  NViS^. 
T.  12  N.,  R.  24  E.. 

Sec  6,  lots  1  to  7,  incl.,  S^NEy4,  SEy4 

Nwy4,  E%swy4,  SEy4; 

Sec.  20,  NVi; 

Sec  24,  NV^NEy4.  WVt. 
T.  12  N.,  R.  25  E.. 

Sec  18,  lots  1  to  4,  incl..  EV&; 

Sec.  28.  SEy4. 
T.  12  N.,  R.  26  E., 

Sec.  20,  All; 

Sec.  28.  SV4.  ^ 

T.  12  N.,  R.  27  E, 

Sec  18,  SEy4. 
T  12  N    R  28  E. 

Sec  10,  WV4W%,  EV4SWy4.  SEy4NWy4, 

swy4SEy4. 

T.  12  N.,  R.  29  E., 
Sec  20,  E%NEy4,  SEy4NWy4,  SWy4NE%, 

wviSEy4,  NEy4SEy4.  swy4Swy4; 
Sec  21.  swy4Nwy4. 

T.  12  N..  R.  30  E., 

Sec  1,  SEy4; 

Sec.  12.  NEy4,  SV4; 

Sec.  26.  SEy4,  S%NWy4,  NV4SW%: 

Sec  27,  NEy4; 

Sec.  35,  NEy4. 
T.  12  N.,  R.  31  E., 

Sec.  6,  lots  10  and  11; 

Sec  7,  NEy4,  NViSEy4.  SWy4SEy4, 

SEy4Swy4. 
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T.  11  N.,  R.  25  B.. 

Sec.  la  AIL 
T.  11  N..  R.  27  E. 

Sec.  22.  SEV^SEVi: 

Sec  23.  SWy«SEV4.  SEy4SEy4: 

Sec  25.  NVbSEV*: 

Sec  26,  NMNH.  SWV4NEV«. 
T.  11  N..  R.  28  E.. 

Sec  3.  lots  3  and  4.  aMNWy4.  SWV4. 
WViSEy4: 

Sec  4.  E^SEV4: 

Sec  a  All: 

Sec  23.  EVtSEVt; 

Sec  25.  E^W^.  WV^EH.  SEV4SEy4. 
SWV4SWy4.  WV4NWy4: 

Sec  26.  E^NEy4; 

Sec  3a  lot  4.  SEy4Swy4.  swy4SEy«: 

Sec.  31.  lot  1.  NEi4NWy4.  NWy4NEy4. 
T.  11  N..  R.  29  E.. 

Sec.4,SWy4SWy4; 

Sec  5.  lot  2.  SMNEy4.  SEy4. 
T.  11  N..  R.  30  E.. 

Sec  15.  NV4. 
T.  11  N..  R.  31  B.. 

Sec  27.  loto  2  to  4.  incl.,  SEy4NWy4. 
SWy4NEy4: 

Sec^.  loU  3  and  4.  E^SW^.  SEy4: 

SmL  34.  tote  1  to  4.  incl..  WViEV^.  EVtWVt 
r.  10  N..  R.  25  E. 

Sec  3.  loU  1  to  4.  incl..  SV^NVi.  SVt: 

Sec  m  NV4NWy4,  NWy4NE%; 

Sec  18.  N%NViNEy4: 

Sec  19.  NWV^NEy4: 

Sec  22.  NV^SEV^.  NEV^SWy4: 

Sec  23.  S%.  NEy4: 

Sec25.  WV^ 

Sec  2a  SWy4.  SV4NWy4.  NV4NEy4, 
SW%NEy4: 

Sec  27.  SEV^.  SViNEy4. 
T.10N..R28E., 

Sec22.S%: 

Sec  23.  NHSWy4.  NEy4NEy4.  S%NE%, 
SEy4: 

Sec  24.  NWy4.  NWy4SWy4: 

Sec  25.  SEV4NWy4.  SWy4NfEV4.  NEy4SWy4. 
NWy4SEV^.  SV^SW: 

Sec  2a  SV4NWy4.  WV4NEy4.  wviswy*. 
SEV^WV^.  SViSEy4: 

Sec  27.  NV4NWy4.  WV4NEy4,  SV4: 

Sec  34.  EKNEV^.  NEy4SEy4; 

Sec  35.  NE%NWy4.  S%NWy4.  NV4SWV4. 
T.  10  N..  R.  28  E.. 

Sec.  14.  EV4EV4.  WV4SEy4.  NEy4SWy4. 
T.10N..R.30E.. 

Sec.  2a  E%SEy4: 

Sec.  27.  SHSWy4.  SWy4SEy4: 

Sec  2a  SEy4SEy4: 
,    Sec.  33.  EV4NEy4.  NEy4SEy4: 

Sec.  34.  WV4,  NWy4NEy4.  SEy4NEy4. 
NEy4SEy4: 

Sec  35.  NEy4NEy4.  SV4NV4.  N%SWy4. ' 

Nwy4SEy4. 

T.  10  N..  R.  31  B.. 

Sec.  a  loU  1  to  4.  incl. 
T.  9  N.,  R.  27  E.. 

Sec  3.  loU  1  to  4.  incl..  SV^NV^; 

Sec  14.  All; 

Sec.  23.  NEy4NWy4.  SV4NWy4,  NEV*. 
SVIV*.  NV4SEVii: 

Sec  24.  SV^: 

Sec  25.  NV4NWy4.  SEy4: 

Sec  2a  NEy4.  NV^SEy4. 
T.  9  N..  R.  28  E.. 

Sec.  30.  lots  3  and  4.  E>4SWy4.  WV^SE^t. 
NEy4SEy4: 

Sec  31.  lote  1  and  2.  NEy4NWy4. 


T.  9  N..  R.  29  E.. 
Sec.  23,  SEV4NEy4.  NEViSEV*,  S%SEy4: 
Sec  24.  SWy4NWy4.  WViSWy4: 
Sec  25.  NWy4NW%: 

Sec  2a  NEy4.  NV4SEy4.  swy4. 

T.9N..R.30E.. 

Sec  2a  SEy4:  * 

Sec  34,  NV,.  SEV^: 

Sec.  35.  All. 
T.  8  N.,  R.  31  E.. 

Sec  5.  SWy4: 

Sec  a  SEy4Swy4.  s^sEy4.  NEy4SEy4: 

Sec.  7.  NEy4. 

Total  33.348.94  acres. 

Gila  and  Salt  River  Meridiaa.  Navajo  County, 
Arizona 

T.20N..R.16E.,     ■ 

Sec.  2a  All. 
T.  19  N.,  R.  16  E. 

Sec  4,  lot  1,  SEy4NEy4.  SEy4: 

Sec  a  Nwy4.  w^SEy4. 

T.  19  N..  R.  20  E. 

Sec  10,  SW%: 

Sec  30,  NEy4. 
T.  19  N.,  R.  21  E. 

Sec  20,  NVi.  SEy4: 

Sec  22,  All: 

Sec  2a  All: 

Sec  30,  loU  1  and  2.  EV^NWy*. 
T.18N..R.16E. 

Sec.  la  EV^.  EV^WW: 

Sec.  12,  All. 
T.  18  N..  R.  20  E, 

Sec  12,  EHNwy4.  swy4Nwy4.  Nwy4 
swy4: 

Sec  30,  lots-l  to  4,  ind..  EV^WV^.  EVi. 
T  18  N    R.  21  E. 

Sec  a  loU  1  to  7.  incL  SEy4NWy4,  EVi 
SWy4,  SViNEV^.  SE%: 

Sec  14,  Alt 

Sec  la  lots  1  to  4.  incl..  EKW^.  E%: 

Sec  22,  NV4.  NWV4SWy4: 

Sec.  2a  NV^,  SW%: 

Sec.  28.  WVt.  NWV^NEV^. 
T.  18  N.,  R.  23  E. 

Sec  10.  NViNM.  SWKNEy4.  S%NWy4, 

Nwy4swy4. 

T.  17  N..  R.  19  E. 

Sec  12.  All:  • 

Sec.  14  All: 

Sec  la  loto  1  to  4.  incl..  EV^WV^.  WVtEW. 
T.  17  N.,  R.  20  E. 

Sec.  a  loto  6  and  7.  E^SWy4.  SEy4; 

Sec  12.  SV^S^.  NKSBy4.  S^NEy4,  NEy4 

swy4,  SEy4Nwy4. 

T.  17  N.,  R.*21  E, 

Sec  la  NEy4,  SV^: 

Sec  14,  NWy4. 
T.  17  N.,  R.  23  E. 

Sec.  la  All: 

Sec  30,  EV^. 
T.  15  N.,  R.  15  E. 

Sec  12.  WV4: 

Sec  14,  WVt. 
T.  15  N.,  R.  16  E, 

Sec.  a  lots  5  to  7,  incl.,  and  9  to  14,  incl., 
E>«SWy4.  SEy4. 
T.  15  N.,  R.  17  E. 

Sec.  34.  AIL 
T.  14  N..  R.  17  E, 

Sec  4,  lot  1: 

Sec  20,  SV4.  NWy4: 

Sec  24,  SVt.  NWVt: 

Sec.  2a  NV^.  SEK. 


T.14N.,R.18E. 

Sec  10.  SV^; 

Sec  20.  All: 

Sec  24.  NEy4: 

Sec  2a  WV4. 
T.  14  N.,  R.  19  E, 

Sec.  a  lots  1  to  7.  incL.  SEy4NWy4.  SVt 
NEV*.  EV^SWy4,  SEy4: 

Sec  a  EV^: 

Sec  10,  WH; 

Sec  12,  SVi: 

Sec.  2a  All: 

Sec  2a  NVi,  swy4.  NViSEy4.  swy4SEy4: 

Sec  34,  AIL 
T.  13  N.,  R.  18  E. 

Sec  a  lots  1,  2. 6  and  7.  SV^NEy4.  EVi 
SWy4,  SEy4: 

Sec  12,  WV4,  WV4E\4. 
T.  13  N.,  R.  19  E. 

Sec  la  lots  1  to  4.  incl..  EV^W^,  EV^. 
T.  13  N..  R.  20  E. 

Sec  a  All. 
T.  13  N.,  R.  21  E, 

Sec.  18,  loto  1  to  4,  incl..  EMW  W.  EM: 

Sec  22,  w%,  swy4NEy4.  Nwy4SEy4,  sv^ 
SEy4. 

T.  12  N..  R.  21  E,      , 

Sec  a  E^; 

Sec.  14,  All: 

Sec.  22,  All. 
T.  12  N..  R.  22  E. 

Sec  10.  NV4,  SWy4: 

Sec  20,  WV4WV4,  SEy4SWy4.  SV4SEy4: 

Sec  28,  EV4EV4. 
T.  12  N.,  R.  23  E, 

Sec.  4,  loto  3  and  4,  SWy4. 
T.  11  N.,  R.  22  E.. 

Sec.  4,  loto  1. 2  and  3,  S^NEy4. 

Total  28,142.12  acres. 

Gila  and  Salt  River  Meridian,  Coooaino 
County,  Arizona 

T.24N..R.10E.,  \ 

Sec  2a  EV4SWy4.  WV4SEy4.  \ 

T.  23  N..  R.  10  E.  ' 

Sec  24.  EViNWy4.  WV^NEy4. 
T.  20  N.,  R.  11  E. 

Sec.  20.  All. 
T.  19  N.,  R.  11  E. 

Sec  la  All: 

Sec.  12.  EV^WV^,  EVi: 

Sec  la  loto  2  to  4,  incl.,  EV^WV^.  WV^EVi: 

Sec  20,  NVi.  N^4SV4,  SWy4SWy4: 

Sec.  22,  All: 

Sec.  24  All' 

Sec  3o!  lots  3  and  4,  EHWV^.  EV^: 

Sec  34,  lots  1  to  4.  incl..  NMS^,  NV^. 
T.  19  N.,  R.  12  E, 

Sec  la  loto  1  to  4.  incl..  EV^WV^,  EM. 
T.  18  N.,  R.  12  E., 

Sec  14,  All. 
T.  17  N..  R.  12  E., 

Sec  la  SEy4SEy4: 

Sec.  20,  All: 

Sec.  2a  All: 

Sec.  30.  loto  1  to  4.  incl.,  EV^WV^.  EW. 

Sec.  34.  lots  1  to  7,  ind..  11  and  12,  NVi. 
T.  16  N.,  R.  13  E, 

Sec  34,  All. 
T.  16  N.,  R.  15  E, 

Sec  la  loto  2  to  4.  ind..  EMWH,  EVi. 
T.  15  N.,  R.  14  E, 

Sec  4.  loto  1, 3  and  4,  S%NWy4.  W^SWy4. 
SEy4NEy4: 


Sec  la  All: 
Sec  2a  NVi. 
T.  15  N..  R:15  E, 
Sec.  la  loto  1  to  4.  ind..  EV4WV4.  WViEVi, 

SEy4NEy4,  EViSEy4: 
Sec  2a  AU; 
Sec  30,  lot  1. 
Total  7asei.l7  acres. 

In  exchange  for  the  Federal  mineral 
estate  described  above,  the  United 
States  will  acquire  the  following 
privately  owned  mineral  estate  from 
Santa  Fe  PaciBc  Railroad  Company: 

Gila  and  Salt  Rivar  Meridian,  Apache  County, 
Arizona 

T.  19  N.,  r.  31  B,  « 

Sec.  17,  All: 

Sec  20,  All: 

Sec.  21,  All; 

Sec.  28,  All; 

Sec  29,  All: 

Sec3aEV4: 

Sec  31,  EV4: 

Sec  33,  All. 
T.  20  N.,  R.  31  E, 

Sec  3,  loto  1  to  4,  ind.: 
\Sec  4.  loto  1  to  4,  incU  SViNVi.  SVi; 
ec  5,  loto  1  to  4,  ind.,  SV^NVi.  SVi; 

Sec  a  lots  1  to  7,  ind.,  EViSWy4,  SEy4 
NWMk,  SV^NEV^,  SEy4: 

Sec  7,  loto  1  to  4,  incl..  EV4WV4,  EV4; 

Sec.  a  All: 

Sec.  9,  All; 

Sec.  la  lots  1  to  4.  ind.; 

Sec.  IS,  loto  1  to  4,  incL; 

Sec  17,  All; 

Sec  la  loto  1  to  4,  incl.,  EViWVi,  EW, 

Sec  19,  lots  1  to  4,  incl.,  EVfeWVi,  EV4; 

Sec.  20,  All; 

Sec  21,  All; 

Sec.  22,  loto  1  to  4,  ind.; 

Sec.  27,  lots  1  to  4,  ind.; 

oCCt  Zot  K^* 

Sec  29,  All: 
Sec  31,  loto  1  to  4,  incL.  BViWVi,  EW. 
Sec.  33.  All: 
-.  Sec  34,  lots  1  to  4,  incl. 
T.  20  N..  R.  30  E. 
Sec-l.  lots  1  to  4,  ind..  8V4NV4,  SVi; 
Sec.  3,  loto  1  to  4.  incl..  SViNVi.  SVi; 
Sec.  4.  loto  1  to  4.  incl.,  SV^NVi,  SVi; 
Sec  S.  loto  1  to  4.  incl.,  SV^NVi,  SVi: 
J  Sec  a  loto  1  to  7.  ind.,  EViSWVi,  SViNEV^, 

'    SEy4Nwy4.  SEy4; 

,  Sec.  7.  lots  1  to  4,  ind.,  EV4WV4,  EV4: 
Sec.  a  AIL 
Sec.  9.  All; 
Sec  la  All: 
Seen,  AIL 
Sec  12.  AU: 
Sec  13.  All: 
Sec.  14,  All: 
Sec.  15,  All: 
Sec.  17.  All; 

Sec  18,  lots  1  to  4,  ind.,  EViWVi,  EVi: 
Sec.  19,  lots  1  to  4,  incl..  EViWV^.  EVi; 
Sec.  20.  All: 
Sec  21,  All: 
Sec  22.  AIL 
Sec.  23.  All; 
Sec  24.  All: 
Sec.  25,  AIL 
Sec.  28.  Allr- 
Sec  27  AIL 


Sec.  2a  AIL 

Sec  29.  All: 

Sec.  30,  loto  1  to  4,  incL,  EViWVi,  BVfc; 

Sec  31.  loto  1  to  4.  ind..  EViWVk.  EV&: 

Sec  33.  AIL 

Sec.  34,  AIL 
■  Sec  35.  AIL 
T.  20  N.,  R.  29  E. 

Sec  1,  loto  1  to  4,  ind.,  SV^NVi,  SW. 

Sec  3,  loto  1  to  4.  ind..  SViNVi.  SVi: 

Sec.  4.  loto  1  to  4,  ind.,  SViNVi.  SV^ 

Sec  5.  loto  1  to  4,  incl.,  SV^NVi,  SW, 

Sec.  a  lots  1  to  7,  ind..  SV4NEV4. 
SEy4NWy4.  EV4SWy4,  SEV4: 

Sec  7.  loto  1  to  4,  ind..  EViWVi,  EVi: 

Sec.  a  AIL 

Sec.  9.  All; 

Sec.  la  All; 

Sec  11.  All: 

Sec.  12,  AIL 

Sec  13,  All: 

Sec  14,  AIL 

Sec.  15.  All: 

Sec  17,  AIL 

Sec  la  lots  1  to  4.  ind.,  EWNW  EW. 

Sec  19,  loto  1  to  4.  ind.,  EWWW,  EW. 

Sec.  20,  All:         , 

Sec.  21,  All; 

Sec.  22,  All; 

Sec.  23,  All; 

Sec  24,  All: 

Sec  25,  All; 

Sec.  26,  All; 

Sec.  27.  All; 

Sec.  28,  All: 

Sec.  29,  All; 

Sec  31,  lots  1  to  4,  incL,  EViWVi,  EW, 

Sec.  33,  All; 

Sec  34,  All; 

Sec  35,  All. 
T.20N.,R.27E, 

Sec.  19,  lots  1  to  4.  ind.,  EViWVi,  EW 
T.  20  N..  R.  28  E, 

Sec  4,  lots  1  to  4,  ind.,  SV^NVi,  SVi. 
T.  19  N.,  R.  27  E, 

Sec  7,  loto  llo  4.  ind..  EV4WV4.  EV4; 

Sec  10.  All; 

Sec  11.  All; 
c.  13,  AIL 

Sec  14,  AIL 

Sec  la  AU; 

Sec.  17,  AIL  ' 

Sec  la  lotsl  to  4,  ind..  EV4WV4,  EV4; 

Sec.  19,  loto  1  <p  4,  ind..  EV4WV4.  EV4: 

Sec  20,  AIL 

Sec  21,  All: 

Sec.  22,  All: 

Sec  23,  AIL 

Sec.  24,  All; 

Sec  25,  All; 

Sec  26,  All; 

Sec  27,  All; 

Sec.  2a  All; 

Sec.  29,  All; 

Sec  30.  loto  1  to  4,  ind..  EViWVi.  EW 

Sec  31,  lots  1  to  4  incl,  EViWVi,  EVi; 

Sec.  33,  All; 

Sec.  34.  All; 

Sec.  35,  All. 
T.  18  N.,  R.  27  E. 

Sec  1,  lots  1  to  4.  Intl..  SV4NV4,  SV4; 

Sec.  3.  lots  1  to  4,  incl.,  SV^NVi,  SW. 

Sec.  5,  loto  1  to  4,  ind.,  SVtNW  SW, 

Sec.  7,  lots  1  to  4,  incl.,  EV^WVi,  EW, 

Sec  9,  All; 

Sec  11,  All. 


Total  75,695.65  acres. 

Based  on  leasable  and  locatable 
mineral  potential  reports,  it  has  been 
determined  that  the  overall  potential 
mineral  value  of  the  private  and  Federal 
mineral  estates  are  apiMoximately 
equal 

Lands  transferred  from  the  United 
States  will  be  conveyed  subject  to  the 
following  oil  and  gas  leases: 
AZA-23078 
AZA-22988 
AZA-22989 
AZA-17548        '  ^• 
AZA-21953         1  1  • 
AZA-22987 

Publication  of  this  notice  shall 
segregate  the  Federal  minerals,  as 
described  in  this  notice,  from 
appropriation  under  the  mining  laws, 
liiis  segregative  effect  shall  terminate 
upon  the  issuance  of  a  patent  or  two 
years  from  the  date  of  Uiis  notice,  or 
upon  publication  of  a  Notice  of 
Termination. 

Detailed  information  concerning  the 
exchange,  including  the  locatable 
mineral  potential  and  the  leasable 
mineral  potential  reports,  can  be 
obtained  from  the  Phoenix  Resource 
Area  Manager.  2015  West  Deer  Valley 
Road,  Phoenix,  Arizona  85027.  For  a 
period  of  forty-five  (45)  days,  from  the 
date  of  this  notice,  interested  parties 
may  submit  comments  to  the  Phoenix 
District  Manager,  Bureau  of  Land 
Management  2015  West  Deer  Valley 
Road,  Phoenix,  Arizona  85027. 
Objections  will  be  reviewed  by  the  State 
Director  who  may  sustain,  vacate  or 
modify  this  realty  action.  In  the  absence 
of  any  objections,  this  realty  action  will 
become  the  final  determinatioivof  the 
Department  of  the  Interior. 
Herman  L  Kast, 
Acting  District  Manager. 

Date:  May  19, 196a 
[PR  Doc  88-11S93  Filed  5-23-8a-  a4S  am] 

BNJJNO  COOE  43KV.32-M 


National  Park  Service 

National  Register  of  Historic  Places; 
Pending  NominatkMis;  Alaska  et  al 

Nominations  for  the  following 
properties  being  considered  for  listing  in 
the  National  Register  were  received  by 
the  National  Park  Service  before  May 
14, 1988.  Pursuant  to  S  60.13  of  36  CFR 
Part  60  written  comments  concerning  the 
significance  of  these  properties  under 
the  National  Register  criteria  for 
evaluation  may  be  forwarded  to  the 
National  Register,  National  Park 
Service,  U.S.  Department  of  the  Interior, 
Washington,  DC  20243.  Written 


; 
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comments  should  be  submitted  by  June 

8,1988. 

Carol  D.  Shull. 

Chief  of  Registration,  National  Register. 

ALASKA 
Anchorage  Borough 

Anchorage,  Wendler  Building,  400  D  St. 
Kenai  PwiimwiU  Borough 

Seward.  Brovm  B^  Hawkins  Store.  205.  207. 
209  Fourth  Ave.  u 

COLORADO 

Grand  County 

Fraser.  Cozens  Ranch  House.  CO  40 1  Vi  mi.  S 
of  Fraser. 

CONNECTICUT 

Hartford  County 

Cranby.  Cossitt.  Frederick  H.,  Library.  388  N. 
Cranby  Rd. 


i 


Litchfieki  County 

New  Milford.  Wildman.  E.  A.  &  Co.  Tobacco 
Warehouse,  34  Bridge  St. 

FLORIDA 

Broward  County 

Oakland  Park,  Oakland  Park  Elementary 
School.  936  N.E.  Thirty-third  St. 

MARYLAND 

Frederick  County 

Frederick,  Frederick  Historic  District 
(Boundary  Increase),  Roughly  bounded  by 
Thirteenth,  East  and  Wisner,  South  and 
Madison  SU..  W.  College  Terr,  and 
Roaemont  and  Trial  Aves. 

MASSACHUSETTS 

Bristol  County 

Dartmouth,  Tucker  Farm  Historic  District, 
1178  Tucker  Rd.  j 

Essex  County 

Amesbury,  Lowell's  Boat  Shop,  459  Main  St. 
Peabody.  Moor-Hill  House,  82  Franklin  St. 

Hampden  County 

Palmer.  Union  Station,  Depot  St. 
Middlesex  County 

Medford,  Manning,  Joseph  K.,  House,  35-37 
Forest  St. 

Suffolk  County 

Chelsea,  Downtown  Chelsea  Residential 
Historic  District.  Roughly  bounded  by 
Shurtleff.  Marginal  and  Division  Sts.,  and 
Bellingham  Sq. 

Worcester  County 

Barre.  No.  4  Schoolhouse.  Farrington  Rd. 
Grafton.  Grafton  Common  Historic  District, 

Roughly  Worcester.  Oak.  Millbury.  Church. 

South  Upton,  and  North  Sts. 
Leominster,  Whitney,  F.  A.,  Carriage 

Company  Complex  Historic  District,  Off 

124  Water  St 
Worcester,  Holy  Name  of  Jesus  Complex 

I  Worcester  MRAJ.  Dlinois  St. 


NEW|ERSEY 
Atlantic  County 

Atlantic  City,  Barclay  Court  9-11  S. 
Pennsylvania  Ave. 

Ventnor,  Stafford,  John,  Historic  District. 
Roughly  boundedby  Atlantic  Ave.,  Vassar 
Ave.,  Boardwalk,  and  Austin  Ave. 

Mercer  County 

Eldridge  Park  vicinity,  Smith-Ribsam  House, 
45  Pine  Knoll  Dr. 

NEW  YORK 

Oswego  County 

Fulton  vicinity.  Van  Buren,  David.  House. 
Van  Buren  Dr.,  W  end  at  the  Oswego  River 

Rensselaer  County 

Eagle  Mills,  Garfield  School.  NY  2  and 
Moonlawn  Rd. 

Suffolk  County 

Stony  Brook  vicinity,  Hawkins  Homestead, 
165  Christian  Avtt. 

NORTH  CAROLINA 

Haywood  County 

Waynesville,  Masonic  HalL  114  Church  St. 
Person  County 

Roxboro  Vicinity,  Holloway-Jonee-Day 
House,  US  501  and  SR 1322 

OHIO 

Franklin  County 

Milliard,  Winterringer  Building  and  House. 
5344  Center  St. 

Scioto  County 

South  Webster.  Tripp-Bauer  Building,  51-53 
N.  Jackson  St 

OREGON 

Lane  County 

Springfield  vicinity,  Dorris  Ranch,  S.  Second' 
St  at  Dorris  Ave.  x 

PENNSYLVANIA  / 

Adams  County 

Bermudian  vicinity.  Pond  Mill  Bridge 
(Highway  Bridges  Owned  by  the 
Commonwealth  of  Pennsylvania, 
Department  of  Transportation  TR),  LR 
01009  over  Bermudian  Creek 

Greenmount  vicinity.  Bridge  in  Cumberland 
Township  (Highway  Bridges  Owned  by  the 
Commonwealth  of  Pennsylvania, 
Department  of  Transportation  TR),  LR 
01002  over  Marsh  Creek 

Allegheny  County 

Cochrans  Mill  vicinity.  Bridge  in  Jefferson 
Borough  (Highway  Bridges  Owned  by  the 
Commonwealth  of  Pennsylvania. 
Department  of  Transportation  TR), 
Cochran  Mill  Rd.  over  Lick  Run 

Glassport  and  McKeesport  Jerome  Street 
Bridge  (Highway  Bridges  Owned  by  the 
Commonwealth  of  Pennsylvania, 
Department  of  Transportation  TR),  Fifth 
Ave.  over  YougliJot(Le>iy  River 

Glenshaw  vicinity.  Bridge  in  Shaler 
Township  (Highway  Bridges  Owned  by  the 
Commonwealth  of  Pennsylvania, 


Department  of  Transportation  TR), 

Birchfield  Rd.  over  Pine  Creek 
Millvale  and  Pittsburgh.  Fortieth  SUeet 

Bridge  (Highway  Bridges  Owned  by  the 

Commonwealth  of  Pennsylvania,       ' 

Department  of  Transportation  TR),  Fortieth 

St  over  Allegheny  River 
Kttsburgh,  Liberty  Bridge  (Highway  Bridges 

Owned  by  the  Commonwealth  of 

Pennsylvania,  Department  of    . 

Transportation  TR),  Over  Ae  Monongahela 

River 

Armstrong  County 

Deanville  vicinity.  Bridge  between  Madison 
and  Mahoning  Townships  (Highway 
Bridges  Owned  by  the  Commonwealth  of 
Pennsylvania.  Department  of 
Transportation  TR),  LR  03178  over 
Mahoning  Creek 

Seminole  vicinity,  Colwell  Cut  Viaduct 
(Highway  Bridges  Owned  by  the 
Commonwealth  of  Pennsylvania, 
Department  of  Transportation  TR),  LR  66 
over  Pittsburgh  &  Shawmut  RR 

Beaver  County 

Cannelton  vicinity.  Bridge  in  South  Beaver 
Township  (Highway  Bridges  Owned  by  the 
Commonwealth  of  Pennsylvania, 
Department  of  Transportation  TR),  Walts 
Mill  Rd.  over  Little  Beaver 

Bedford  County 

Bedford,  Bridge  in  Snake  Spring  Township 
(Highway  Bridges  Owned  by  the 
Commonwealth  of  Pennsylvania, 
Department  of  Transportation  TR),  TR  30 
over  Raystown  branch  of  Juniata  River 

Becks  County 

Barto  vicinity,  Barto  Bridge  (Highway 
Bridges  Owned  by  the  Commonwealth  of 
Pennsylvania,  Department  of 
Transportation  TR).  LR  284  over  trib.  to 
J>erkiomen  Creek 

Dauberville,  Dauberville  Bridge  (Highway 
Bridges  Owned  by  the  Commonwealth  of 
Pennsylvania.  Department  of  .  , 

Transportation  TR),  Belleman's  Chut«n  Rd. 
over  Schuylkill  River  ' 

(orysville  vicinity.  Ironstone  Bridge 
(Highway  Bridges  Owned  by  the 
Commonwealth  of  Pennsylvania, 
Department  of  Transportation  TR), 
Farmington  Ave.  over  Ironstone  Creek 

Reading,  Lindbergh  Viaduct  (Highway 
Bridges  Owned  by  the  Commonwealth  of 
Pennsylvania.  Department  of 
Transportation  TR),  US  422/Mineral  Spring 
Rd.  over  Mineral  Spring  Creek 

Sheridan  vicinity,  5  Bridge  (Highway  Bridges 
Owned  by  the  Commonwealth  of 
Pennsylvania,  Department  of 
Transportation  TR),  LR  06024  over 
Tulpehocken  Creek 

Steinsville  vicinity,  Bridge  in  Albany 
Township  (Highway  Bridges  Owned  by  the 
Commonwealth  of  Pennsylvania, 
Department  of  Transportation  TR),  LR 
"  06173  over  Maiden  Creek 

Bradford  County 

Athens  vicinity.  Bridge  in  Athens  Township 
(Highway  Bridges  Owned  by  the 
Commonwealth  of  Pennsylvania, 


Department  of  Transportation  TR),  LR 
06081  over  Susquehanna  River 

Bucks  County 

CarversviUe  vidnity.  Bridge  in  Solebury 
Township  (Highway  Bridges  Owned  by  the 
Commonwealth  of  Pennsylvania, 
Deportment  of  Transportation  TR). 
CarversviUe  Rd.  over  Paunacussing  Creek 

Milford  Square  vicinity,  Campbell's  Bridge 
(Highway  Bridges  Owned  by  the 
Commonwealth  of  Pennsylvania. 
Department  of  Transportation  TRJ. 
Allentown  Rd.  over  Unami  Creek 

Newtown  vicinity,  Newtown  Creek  Bridge 
(Highway  Bridges  Owned  by  the 
Commonwealth  of  Pennsylvania. 
Department  of  Transportation  TRJ,  Richoro 
Rd.  over  Newtown  Creek 

Point  Pleasant,  Bridge  in  Tinicum  Township 
(Highway  Bridges  Owned  by  the 
Commonwealth  of  Pennsylvania, 
Department  of  Transportation  TR).  LR  920 
over  Pennsylvania  Canal 

Scammells  Comer  vicinity.  Bridge  in  Yardley 
Borough  (Highway  Bridges  Chvned  by  the 
Commonwealth  of  Pennsylvania. 
Department  of  Transportation  TR), 
Reading  Ave.  over  VanHom  Creek 

Wycombe  vicinity.  Bridge  in  Buckingham 
Township  (Highway  Bridges  Owned  by  the 
Commonwealth  of  Pennsylvania, 
Department  of  Transportation  TRJ,  Forest 
Grove  Rd.  over  Mill  Creek 

Cambria  County 

Johnstown,  Bridge  in  Johnstown  City 
,     (Highway  Bridges  Owned  by  the 

Commonwealth  of  Pennsylvania, 

Department  of  Transportation  77?).  LR  525 

spur  over  Stoney  Creek 
Lilly,  Lilly  Bridge  (Highway  Bridges  Owned 

by  the  Commonwealth  of  Pennsylvania. 

Department  of  Transportation  TR),  PA  53 

over  Burgoon  Run 
Oil  City  vicinity.  Bridge  in  Cassandra 

Borough  (Highway  Bridges  Owned  by  the 

Commonwealth  of  Pennsylvania.  ~> 

Department  of  Transportation  TRJ.  PA  53 

over  Bens  Creek. 

Chester  County  (also  in  Montgomery  County) 

Mont  Clare  vicinity.  Black  Rock  Bridge 
(Highway  Bridges  Owned  by  the 
Commonwealth  of  Pennsylvania, 
Department  of  Transportation  TRJ,  TR  IIJ 
over  Schuylkill  River 

Chester  County 

Downington  vicinity.  County  Bridge  No.  124 
(Highway  Bridges  Owned  by  the 
Commonwealth  of  Pennsylvania, 
Department  of  Transportation  TRJ,  Edge 
Hill  Rd.  over  Beaver  Creek 

Landenberg,  Bridge  in  New  Garden 
Township  (Highway  Bridges  Owned  by  the 
Commonwealth  of  Pennsylvania, 

I    Department  of  Transportation  TRJ, 
I     landenberg  Rd.  over  Whitfi  Clay  Creek 

Lenape  vicinity,  Lenape  Bridge  (Highway 
Bridges  Owned  by  the  Commonwealth  of 
Pennsylvania,  Department  of 
Transportation  TR).  PA  52  over  paricing  lot 

Little  Washington  vicinity,  Marshall's  Bridge 
(Highway  Bridges  Owned  by  the 
CommonwealUi  of  Pennsylvania, 


Department  of  Transportation  TR), 
Marshall  Rd.  over  Culbertaon  Run 

Malvern  vicinity.  County  Bridge  No,  171 
(Highway  Bridges  Owned  by  the 
Commonwealdt  of  Pennsylvania, 
Department  of  Transportation  TRJ,  Cedar 
Hollow  Rd.  over  Valley  Creek 

Mortonville,  Bridge  in  East  Fallowfield 
Township  (Highway  Bridges  Owned  by  the 
Commonwealth  of  Pennsylvania, 
Department  of  Transportation  TRJ, 
Strasburg  Rd.  over  Mill  Race 

Port  Kennedy  vicinity.  Bridge  in  Tredyffrin 
Township  (Highway  Bridges  Owned  by  the 
Commonwealth  of  Pennsylvania, 
Department  of  Transportation  TRJ,  Gulph 
Rd.  over  Trout  Run 

Rock  Run  vicinity.  County  Bridge  No.  101 
(High  way  Bridges  Owned  by  the 
Commonwealth  of  Pennsylvania, 
Department  of  Transportation  TRJ, 
Wagontown  Rd.  over  Brandywine  Creek 

Steelville  vicinity.  Bridge  in  West  Fallowfield 
Township  (Highway  Bridges  Owned  by  the 
Commonwealth  of  Pennsylvania, 
Department  of  Transportation  TRJ,  Ross 
Fording  Rd.  over  Ocloraro  Creek 

Warwick  vicinity.  Brewer's  Bridge  (Highway 
Bridges  Owned  by  the  Commonwealth  of 
Pennsylvania,  Department  of 
Transportation  TR),  Mansion  Rd.  over 
French  Creek 

Westtown,  County  Bridge  No.  148  (Highway 
Bridges  Owned  by  the  Commonwealth  of 
Pennsylvania,  Department  of 
Transportation  TRJ,  PA  926  over  branch  of 
Chester  Creek 

Qeorfield  County 

Bells  Landing  vicinity,  Bridge  in  Greenwood 
Township  (Highway  Bridges  Owned  by  the 
Commonwealth  of  Pennsylvania, 
Department  of  Transportation  TRJ  LR 
17026  over  W  branch  of  Susquehanna  River 

Curwensville  vicinity.  Hogback  Bridge 
(Highway  Bridges  Owned  by  the 
Commonwealth  of  Pennsylvania, 
Department  of  Transportation  TRJ,  LR  869 
over  W  branch  of  Susquehanna  River 

VI eatovBT,  Bridge  in  Westover  Borough 
(Highway  Bridges  Owned  by  the 
Commonwealth  of  Pennsylvania, 
Department  of  Transportation  TRJ,  LR 
17003/TR 185  over  Chest  Creek 

Columbia  County 

Bendertovra  vicinity.  Bridge  in  Fishing  Creek 
Township  (Highway  Bridges  Owned  by  the 
Commonwealth  of  Pennsylvania, 
Department  of  Transportation  TR),  LR 
19078  over  Little  Pine  Creek 

Craivford  County 

Atlantic  vicinity.  Bridge  in  East  Fallowfield 
Township  (Highway  Bridges  Owned  by  the 
Commonwealth  of  Pennsylvania, 
Department  of  Transportation  TR),  LR 
20012  over  Unger  Run 

Cambridge  Springs,  Cambridge  Springs 
Bridge  (Highway  Bridges  Owned  by  the 
Commonwealth  of  Pennsylvania, 
Department  of  Transportation  TRJ,  LR  84 
spur  B  over  French  Creek 

Center  Road  Comers  vicinity.  Bridge  in  West 
Mead  Township  (Highway  Bridges  Owned 
by  the  Commonw^lth  of  Pennsylvania, 


Department  of  Transportation  TRJ  LR 

20027  over  French  Creek 
Millers  Station  vicinity.  Bridge  in  Rockdale 

Township  (Highway  Bridges  Owned  by  the 

Commonwealth  of  Pennsylvania. 

Department  of  Transportation  TRJ  LR 

20076  over  French  Creek 
Titusville  vicinity.  Bridge  in  Oil  Creek 

Township  (Highway  Bridges  Owned  by  the 

Commonwealth  of  Pennsylvania, 

Department  of  Transportation  TRJ  LR       « 

20132  over  Oil  Creek 

CumlMtluid  County  (also  In  Dauphin  County) 

Harrisburg.  Market  Street  Bridge  (Highway 
Bridges  Owned  by  the  Commonwealth  of 
Peimsylvania,  Department  of 
Transportation  TRJ  LR  34/Market  St  over 
Susquehanna  River 

Dauphin  County 

Edman  vicinity.  Bridge  in  Lykens  Township 
No.  1  (Highway  Bridges  Owned  by  the 
Commonwealth  of  Pennsylvania, 
Department  of  Transportation  TRJ  LR 
22001  over  Pine  Creek 

Feamot  vicinity.  Bridge  in  Lykens  Township 
No.  2  (Highway  Bridges  Owned  by  the 
Commonwealth  of  Pennsylvania, 
Department  of  Transportation  TRJ  lA 
22033  over  trib.  to  Pine  Creek 

Harrisburg.  Soldiers  and  Sailors  Memorial 
Bridge  (Highway  Bridges  Owned  by  the 
Commonwealth  of  Pennsylvania, 
Department  of  Transportation  TRJ  LR  140/ 
State  St  over  Ul  139  Spur  and  Paxton 
Creek 

Inglenook  vicinity.  Bridge  in  Reed  Township 
(Highway  Brides  Owned  by  the 
Commonwealth  of  Pennsylvania, 
Department  of  Transportation  TRJ  LR  1/ 
TR-147  over  Powell's  Creek 

Delawara  County 

Broomall  vicinity.  Bridge  in  Radnor 
Township  No.  1  (Highway  Bridges  Owned 
by  the  Commonwealth  of  Pennsylvania, 
Department  of  Transportation  TRJ  Goshen 
Rd.  over  Darby  Creek 

Chester,  Second  Street  Bridge  (Highway 
Bridges  Owned  by  the  Commonwealth  of 
Pennsylvania,  Department  of 
Transportation  TRJ  PA  291 /Second  St 
over  Chester  Creek 

Ridley  Park,  Bridge  in  Ridley  Park  Borough 
(Highway  Bridges  Owned  by  the 
Commonwealth  of  Pennsylvania, 
Department  of  Transportation  TRJ  W. 
Ridley  Ave.  over  Little  Cmm  Creek 

Villanova  vicinity.  Bridge  in  Radnor 
Township  No.  2  (Highway  Bridges  Owned 
by  the  Commonwealth  of  Pennsylvania, 
Department  of  Transportation  TRJ  Bryn 
Mawr  Ave.  over  Meadow  Brook  Creek 

Fayette  County  (also  in  Washington  County) 

Brownsville  and  West  Brownsville, 
Brownsville  Bridge  (Highway  Bridges 
Owned  by  the  Commonwealth  of 
Pennsylvania,  Department  of 
Transportation  TRJ  IH  286  over 
Monongahela  River 

Fayette  County 

Layton  vicinity,  Layton  Bridge  (Highway 
Bridges  Owned  by  the  Commonwealth  of 
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Pennsylvania,  Department  of 
Transportation  jnj,  LR  2aiS«  over 
Youghiogheny  River 

FofastCooDty 

West  Hickory  vicinity.  West  Hickory  Badge 
(Highway  Bridges  Owned  by  the 
Commonwealth  of  Pennsylvania. 
Department  of  Transportation  TRJ,  LR  59B 
over  Allegheny  River 


Franklio  County 

Middle  Spring  vicinity,  McClay's  Twin  Bridge 
(East J  (Highway  Bridges  Owned  by  the 
Commonwealth  of  Pennsylvania, 
Department  of  Transportation  TR),  LR 
28010  over  thb.  to  Conodoguinet  Creek 

Middle  Spring  vicinity,  McClay's  Twin  Bridge 
(West)  (Highway  Bridges  Owned  by  the 
Commonwealth  of  Pennsylvania, 
Department  of  Transportation  TRJ,  LR, 
28010  over  Conodoguinet  Creek 

Social  Island  vicinity.  Bridge  between 
Guilford  and  Hamilton  Townships 
(Highway  Bridges  Owned  by  the 
Commonwealth  of  Pennsylvania. 
Department  of  Transportation  TRJ,  LM 
28033  over  Conococheque  Creek 

Upper  Strasburg  vicinity.  Worse  Valley 
Bridge  (Highway  Bridges  Owned  by  the 
Commonwealth  of  Pennsylvania, 
Department  of  Transportation  TRJ,  LR 
28093  over  Conodoguinet  Creek  | 

Willow  Hill  vicinity.  Bridge  in  Metal    ,  i 
Township  (Highway  Bridges  Owned  by  the 
Commonwealth  of  Pennsylvania, 
Department  of  Transportation  TRJ.  LR  45 
Spur  E  over  W  branch  of  Conococbeaque 
Creek  j 

Greene  County  (also  in  Fayette  County) 

Pt.  Marion,  Marion  Bridge  (Highway  Bridges 
Owned  by  the  Commonwealth  of         | 
Pennsylvania.  Department  of  ' 

Transportation  TRJ,  LR  451  over  Mon  River 

Greene  County 

Morrisville  vicinity,  Bridge  in  Franklin 
Township  (Highway  Bridges  Owned  by  the 
Commonwealth  of  Pennsylvania, 
Department  of  Transportation  TRJ.  LR  268 
over  Ten  Mile  Creek 

Indiana  County 

Robinson  vicinity.  Bridge  in  West  Wheatfield 
Township  (Highway  Bridges  Owned  by  the 
Commonwealth  of  Pennsylvania, 
Department  of  Transportation  TRJ, 
32006  over  Richards  Run 


1 


Lackawanna  County 

Scranton.  Harrison  Avenue  Bridge  (Highway 
Bridges  Owned  by  the  Commonwealth  of 
Pennsylvania,  Department  of 
Transportation  TRJ,  LR  5  over  LR  35000 
Par-Roaring  Brook  and  RR 

Lancaster  County  (also  in  York  Coimty) ' 

Columbia  and  Wrightsville.  Old  Columbia- 
Wrightsville  Bridge  (Highway  Bridges 
Owned  by  the  Commonwealth  of 
Pennsylvania,  Department  of 
Transportation  TRJ,  LR  128  over 
Susquehanna  River  and  RR 

Lancaster  County 

Brownstown.  Bridge  in  West  Earl  Town$hip 
(Highway  Bridges  Owned  by  the 


Commonwealth  of  Pennsylvania, 
Department  of  Transportation  TRJ,  lH 
36032  over  Conestoga  Creek 
Brunnerville  vicinity.  Hammer  Creek  Bridge 
(Highway  Bridges  Owned  by  the 
Commonwealth  of  Pennsylvania, 
Department  of  Tranaporiatioa  TRJ.  LR 
36011  over  Hammer  Creek 

LeUgh  County 

Allentown.  Meyers.  Albertus  L,  Bridge 
(Highway  Bridges  Owned  by  the 
Commonwealth  of  Pennsylvania, 
Department  of  Transportation  TRJ.  Eighth 
St.  over  Little  Lehigh  and  Railroad  Sts. 

Center  Valley,  Centennial  Bridge  (Highway 
Bridges  Owned  by  the  Commonwealth  of 
Pennsylvania,  Department  of 
Transportation  TRJ,  Station  Ave.  over 
Saucon  Creek 

Germansvilie,  Bridge  in  Heidelberg 
Township  (Highway  Bridges  Owned  by  the 
Commonwealth  of  Pennsylvania. 
Department  of  Transportation  TRJ,  LR 
39110  over  branch  of  Jordan  Creek 

North  Hampton  vicinity.  Cold  Spring  Bridge 
(High  way  Bridges  Owned  by  the 
Commonwealth  of  Pennsylvania, 
Department  of  Transportation  TRJ,  Second 
St.  over  Spring  Creek 

Steinsville  vicinity,  Bridge  in  Lynn  Township 
(Highway  Bridges  Owned  by  the 
Commonwealth  of  Pennsylvania, 
Department  of  Transportation  TRJ,  LR 
39112  over  Ontelaunee  Creek 

Weidasville  vicinity,  Frantz's  Bridge 
(Highway  Bridges  Owned  by  the 
Commonwealth  of  Pennsylvania, 
Department  of  Transportation  TRJ,  LR 
38060  over  Jordan  Creek 

Luzerne  County 

Kingston  and  Wilkes  Barre.  Market  Street 
Bridge  (Highway  Bridges  Owned  by  the 
Commonwealth  of  Pennsylvania, 
DepartmeQtof  Transportation  TRJ,  LR  11/ 
Market  St.  o^ecSusquehanna  River 

Wilkes-Berre.  Bri^b^iiCity  of  Wilkes-Barre 
(Highway  Bridges  Owted  by  the 
Commonwealth  of  Pennsylvania,  ' 
Department  of  Transportation  TRJ,  LR  5 
over  MiU  Creek 

Lycoming  County 

Bodines  vicinity.  Bridge  in  Lewis  Township 
(Highway  Bridges  Owned  by  the 
Commonwealth  of  Pennsylvania. 
Department  of  Transportation  TRJ,  L^ 
41061  over  Lycoming  Creek 

Hillbom,  Bridge  in  Brown  Township 
(Highway  Bridges  Owned  by  the 
Commonwealth  of  Pennsylvania, 
Department  of  Transportation  TRJ,  LR 
41022  over  Pine  Creek 

Jersey  Shore  vicinity.  Bridge  in  Porter 
Township  (Highway  Bridges  Owned  by  the 
Commonwealth  of  Pennsylvania, 
Department  of  Transportation  TRJ,  LR 
41017 

Proctor.  Bridge  in  Plunkett's  Creek  Township 
(Highway  Bridges  Owned  by  the 
Commonwealth  of  Pennsylvania, 
Department  of  Transportation  TRJ,  LR 
41053  over  Plunkett's  Creek 


Metcar  Couatjr 

Carlton  vicinity,  Bridge  in  French  Creek 
Township  (Highway  Bridges  Owned  by  the 
Commonwealth  of  Pennsylvania, 
Department  of  Transportation  TR),  LR 
43074  over  French  Creek 

Greenville  vicinity,  Quaker  Bridge  (Highway 
Bridges  Owned  by  the  Commonwealth  of 
Pennsylvania,  Department  of 
Transportation  TR),  LR  43135  over  Little 
Shenango  River 

Montgomery  County 

Collegeville  vicinity,  Perkiomen  Bridge 
(Highway  Bridges  Owned  by  the 
Commonwealth  of  Pennsylvania, 
Department  of  Transportation  TR),  Ridge 
Pike  over  Perkiomen  Creek 

Elvoy  vicinity.  Bridge  in  Franconia  Township 
(Highway  Bridges  Owned  by  the 
Commonwealth  of  Pennsylvania, 
Department  of  Transportation  TRJ, 
Allentown  Rd.  over  Skippack  Creek 

Fagleysville  vicinity.  Bridge  in  Upper 
Fredrick  Township  (Highway  Bridges 
Owned  by  the  Commonwealth  of 
Pennsylvania,  Department  of 
Transportation  TRJ.  Fagleysville  Rd.  over 
Swamp  Creek 

Ft.  Washington  vicinity,  Horsham — 
Montgomery  Bridge  (Highway  Bridges 
Owned  by  the  Commonwealth  of 
Pennsylvania,  Department  of 
Transportation  TRJ,  Lower  State  Rd.  over 
Little  Neshaminy  Creek 

Gulph  Mills.  Bridge  in  Upper  Merlon 
\Township  (Highway  Bridges  Owned  by  the 
Commonwealth  of  Pennsylvania, 
Department  of  Transportation  TRJ,  S. 
Gulph  Rd.  over  Gulph  Creek 

Lower  Moreland  vicinity,  Bryn  Athyn — 
Lower  Moreland  Bridge  (Highway  Bridges 
Owned  by  the  Commonwealth  of 
Pennsylvania,  Department  of 
Transportation  TRJ,  Byberry  Rd.  over 
branch  of  Pennypack  Creek 

Milford  vicinity.  Sutch  Road  Bridge  in 
Marlborough  Township  (Highway  Bridges 
Owned  by  the  Commonwealth  of 
Pennsylvania.  Department  of 
Transportation  TRJ,  Sutch  Rd.  over  Unami 
"Creek 

Prospectville  vicinity.  County  Bridge  No.  54 
(Highway  Bridges  Owned  by  the 
Commonwealth  of  Pennsylvania. 
Department  of  Transportuiion  TRJ,  Morris 
Rd.  over  branch  of  Wis.sahickon  Creek 

Sumneytown  vicinity.  Swamp  Creek  Road 
Bridge  (Highway  Bridges  Owned  by  the 
Commonwealth  of  Pennsylvania, 
Department  of  Transportation  TRJ,  Swamp 
Creek  Rd.  over  Unami  Creek 

Unionville  vicinity.  Bridge  in  Hatfield 
Township  (Highway  Bridges  Owned  by  the 
Commonwealth  of  Pennsylvania. 
Department  of  Transportation  TRJ,  Orvilla 
Rd.  over  W  branch  of  Neshaminy  Creek 

Zieglersville  vicinity.  Bridge  in  Upper 
Frederick  Township  (Highway  Bridges 
Owned  by  the  Commonwealth  of 
Pennsylvania,  Department  of 
Transportatioa  TR).  Gerloff  Rd.  over 
Swamp  Creek 


Northampton  County 

Bangor,  Bridge  in  Bangor  Borough  (Highway 

Bridges  Owned  by  the  Commonwealth  of 

Pennsylvania,  Department  of 

Transportation  TRJ,  Pennsylvania  St,  over 

Martins  Creek 
Portland,  County  Bridge  No.  36  (Highway 

Bridges  Owned  by  the  Commonwealth  of 

Pennsylvania,  Department  of 

Transportation  TR).  TR  611  over  Jacoby 

Creek 
Stouts  vicinity.  Bridge  in  Williams  Township 

(Highway  Bridges  Owned  by  the 

Commonwealth  of  Pennsylvania, 
<    Department  of  Transportation  TRJ,  LR 

48007  over  Prey's  Run 

Northumberiand  County  (also  in  Union 
County) 

Allenwood  and  Oewart,  Allenwood  River 
Bridge  (Highway  Bridges  Owned  by  the 
Commonwealth  of  Pennsylvania, 
Department  of  Transportation  TRJ,  LR  460 
over  W  branch  of  Susquehanna  River 

Watsontown  and  White  Deer,  Watsontown 
River  Bridge  (Highway  Bridges  Owned  by 
the  Commonwealth  of  Pennsylvania. 
Department  of  Transportation  TRJ,  LR  240 
spur  over  W  branch  of  Susquehanna  River 

Perry  County 

Newport,  Bridge  in  Newport  Borough 
(High  way  Bridges  Owned  by  the 
Commonwealth  of  Pennsylvania, 
Department  of  Transportation  TRJ,  LR  31 
over  Little  Buffalo  Creek 

Philadelphia  County 

Philadelphia,  Adams  Avenue  Bridge  in 
Philadelphia  (Highway  Bridges  Owned  by 
the  Commonwealth  of  Pennsylvania, 
Department  of  Transportation  TRJ,  Adams 
Ave.  over  Tacony  Creek 

Philadelphia,  Belmont  Avenue  Bridge  in 
Philadelphia  (Highway  Bridges  Owned  by 
the  Commonwealth  of  Pennsylvania, 
Department  of  Transportation  TRJ, 
Belmont  Ave.  over  Ramp  B 

Philadelphia.  City  Line  Avenue  Bridge 
(Highway  Bridges  Owned  by  the 
Commonwealth  of  Pennsylvania, 
Department  of  Transportation  TRJ,  City 
Ave.  over  E  branch  of  Indian  Creek 

Philadelphia,  Frankford  Avenue  Bridge 
(Highway  Bridges  Owned  by  the 
Commonwealth  of  Pennsylvania, 
Department  of  Transportation  TRJ, 
Frankford  Ave.  over  Pennypack  Qreek 

Philadelphia,  Frankford  Avenue  Bridge 
(Highway  Bridges  Owned  by  the 
Commonwealth  of  Pennsylvania, 
Department  of  Transportation  TRJ, 
Frankford  Ave.  over  Poquessing  Creek 

Philadelphia,  Holme  Avenue  Bridge 
(Highway  Bridges  Owned  by  the 
Commonwealth  of  Pennsylvania, 
Department  of  Transportation  TRJ,  Holme 
Ave.  over  Wooden  Bridge  Run 

Philadelphia,  Ridge  Avenue  Bridge  in 
Philadelphia  (Highway  Bridges  Owned  by 
the  Commonwealth  of  Pennsykvania, 
Department  of  Transportation  TRJ,  Ridge 
Ave.  over  Wissahickon  Creek 

Philadelphia,  Thirty-third  Street  Bridge  in 
Philadelphia  (Highway  Bridges  Owned  by 
the  Commonwealth  of  Pennsylvania. 
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Department  of  Transportation  TRJ,  Thirty- 
third  St.  over  Master  St, 

Philadelphia,  Walnut  Lane  Bridge  (Highway 
Bridges  Owned  by  the  Commonwealth  of 
Pennsylvania,  Department  of 
Transportation  TRJ,  Walnut  Ln.  over 
Lincoln  Dr. 

Philadelphia,  Wissahickon  Memorial  Bridge 
(Highway  Bridges  Owned  by  the 
Commonwealth  of  Pennsylvania, 
Department  of  Transportation  TRJ.  Henry 
Ave,  over  Wissahickon  Dr. 

Snyder  County 

Selinsgrove  vicinity.  Bridge  between  Monroe 
and  Penn  Townships  (Highway  Bridgen 
Owned  by  the  Commonwealth  of 
Pennsylvania,  Department  of 
Transportation  TR).  LR  54013  over  Penn's 
Creek 

Somerset  County 

Pilltown,  Bridge  in  fenner  Township        - 
(Highway  Bridges  Owned  by  the 
Commonwealth  of  Pennsylvania, 
Department  of  Transportation  TRJ,  lit 
55125  over  Roaring  Run  I 

Susquehanna  County 

South  Gibson  vicinity.  Bridge  in  Gibson 
Borough  (Highway  Bridges  Owned  by  the 
Commonwealth  of  Pennsylvania, 
Department  of  Transportation  TRJ.  LR 
57045  over  Tunkhannock  Creek 

Venango  County 

Kennerdell  vicinity.  Bridge  in  Clinton 
Township  (Highway  Bridges  Owned  by  the 
Commonwealth  of  Pennsylvania, 
Department  of  Transportation  TRJ,  LR 
60010  over  Scrubgrass  Creek 

Kennerdell  vicinity,  Witherup  Bridge 
(Highway  Bridges  Owned  by  the 
Commonwealth  of  Pennsylvania, 
Department  of  Transportation  TRJ,  LR 
60007  over  Scrubgrass  Creek 

Oleopolis  vicinity,  Pithole  Stone  Arch 
(Highway  Bridges  Owned  by  the 
Commonwealth  of  Pennsylvania, 
Department  of  Transportation  TRJ,  LR 
60046  over  Pithole  Creek 

Titusville  vicinity.  Bridge  in  Cherrytree 
Township  (Highway  Bridges  Owned  by  the 
Commonwealth  of  Pennsylvania, 
Department  of  Transportation  TRJ,  LR 
60052  over  Oil  Creek 

Washington  County  (also  in  Westmoreland 
County) 

Donora  and  Webster.  Webster  Donora  Birdge 
(Highway  Bridges  Owned  by  the 
Commonwealth  of  Pennsylvania, 
Department  of  Transportation  TRJ,  A  143 
over  Monongahela  River 

Monessen  and  North  Charleroi,  Charleroi— 
Monessen  Bridge  (Highway  Bridges 
Owned  by  the  Commonwealth  of 
Pennsylvania,  Department  of 
Transportation  TRJ,  LR  247  over 
Monongahela  River 

Wayne  County 

Haags  Mill,  Bridge  in  Dreher  Township 
(Highway  Bridges  Owned  by  the 
Commonwealth  of  Pennsylvania, 
Department  of  Transportation  TRJ,  LR  171 
over  Haags  Mill  Creek 


Wyoming  County 

Starkville  vicinity.  Bridge  in  Nicholson 
Township  (Highway  Bridges  Owned  by  the 
Commonwealth  of  Pennsylvania, 
Department  of  Transportation  TRJ,  Ul 
65021  over  Tunkhannock  Creek 

York  County 

Cond  Wago  Heights  vicinity.  Bridge  between 
East  Manchester  and  Newberry  Townships 
(Highway  Bridges  Owned  by  the 
Commonwealth  of  Pennsylvania, 
Department  of  Transportation  TRJ,  LR  250 
over  Conewago  Creek 

Kralltown  vicinity.  Bridge  in  Washington 
Township  (Highway  Bridges  Owned  by  the 
Commonwealth  of  Pennsylvania, 
Department  of  Transportation  TRJ,  LR 
66150  over  Betmudian  Creek 

Woodside  vicinity,  Kise  Mill  Bridge 
(Highway  Bridges  Owned  by  the 
Commonwealth  of  Pennsylvania, 
Department  of  Transportation  TRJ,  LR 
66003  over  Bennett  Run 

SOUTH  DAKOTA 

Stanley  County 

Ft.  Pierre  II  (38ST217J  (19th  Centrury  South 
Dakota  Trading  Posts  MPSJ 

TEXAS 

Travis  County 

East  Austin,  Rogers — Bell  House  (East  Austin 
MRAJ,  1001  E.  Eighth  St. 

WASHINGTON 

Thurston  County 

Lacey  vicinity.  Long  Lake  Recreation  Hall 

(Thurston  County  MRAJ,  3054  Carpenter 

Rd.,  SE 
Olympia  vicinity.  Union  Mills 

Superintendent's  House  (Thurston  County 

MRAJ,  7716  Union  Mills  Rd. 
Rochester  .vicinity,  Jaaska  House  and 

Warehouse  (Thurston  County  MRAJ.  11300 

Independence  Rd. 
Rochester  vicinity.  Miller — Brewer  House 

(Thurston  County  MRAJ.  17915  Guava 
Rochester  vicinity.  State  Training  School  for 

Girls  Administration  Building  (Thurstoa, 

County  MRAJ,  20311  S.W.  Old  Hwy.  99 
Tenino  vicinity,  Calvin  House  (Thurston 

County  MRAJ.  16828  Old  Hwy.  99 
Yelm  vicinity,  Johnson  House  (Thurston 

County  MRAJ,  19540  Johnson  Rd. 
Yelm  vicinity.  Rice.  L  N,  House  (Thurston 

County  MRAJ,  12247  Vail  Rd.,  SE. 
Yelm  vicinity,  Salsich  Lumber  Company 

Superintendent's  House  (Thurston  County 

MRAJ,  10608  Vail  Rd. 

WISCONSIN 
Dana  County 

Middleton,  First  Lutheran  Church,  Pleasant 
View  Rd.  at  Old  Sauk  Rd. 

(FR  Doc.  88-11624  Filed  5-23-68:  8:46  am] 
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INTERSTATE  COMMERCE 
COMMISSION 

(Fkianc*  Docfcat  Na  31264] 

Ainador  Central  Railroad  Co.  and 
Georgia-Pacific  Corp.;  Exemption 

agency:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  exemption. 


SUMMARY:  The  Commission  exempts 
from  the  prior  approval  requirements  of 
49  U.S.C.  11343(a)(3).  Georgia-Pacific 
Corporation's  acquisition  of  control  of 
Amador  Central  Railroad  Company. 
subject  to  standard  labor  protective 
conditioas. 

DATES:  The  exemption  will  be  effective 
on  May  29. 1988.  Petitions  for 
reconsideration  must  be  filed  by  June  13, 
1988. 

ADDRESSES:  Send  pleadings  referring  to 
Finance  Docket  No.  31266  to: 

(1)  Office  of  the  Secretary.  Case  Control 
Branch.  Interstate  Commerce 
Commission,  Washington,  DC  20423. 

(2)  Petitioners'  representative:  David  H. 
Baker.  888 17th  Street  NW..  Suite  900. 
Washington,  DC  2006. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joseph  R  Dettmar  (202)  275-7245  [TDD 
for  hearing  impaired  (202)  275-1721]. 
SUPPIEMENTARY  MFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to 
Dynamic  Concepts.  Inc..  Room  2229, 
Interstate  Commerce  Commission 
Building,  Washington,  DC  20423,  or  call 
(202)  289-^357/4359  (DC  Metropolitan 
area)  (assistance  for  the  hearing 
impaired  is  available  through  TDD 
services  (202)  275-1721  or  by  pickup  from 
Dynamic  Concepts,  Inc.,  in  Room  2229  at 
Commission  headquarters).  j 

Decided:  May  17. 1968.  ' 

By  the  Coimnissioa.  Chainnan  Cradison, 
Vice  Chairman  Andre,  Commissioners 
Sterrett  Simmons,  and  L.amboley. 
NoraU  R.  McGae. 
Secretary. 
[FR  Doc  88-11596  Filed  5-23-66;  8:45  am] 

BHXJNG  COOC  7t3S-«1-ll  { 

[FInanc*  Docket  No.  31252] 

Consofldated  Rail  Corp4  Exemption; 
Traclcage  Rights;  CSX  Transportation, 
inc. 

CSX  Transportation.  Inc.  (CSX)  has 
agreed  to  grant  overhead  trackage  rights 
to  Consolidated  Rail  Corporation 
(Conrail)  over  CSXs  Jefferson  Branch 
and  Louisville  Subdivision,  between  | 
Jefferson.  IN,  and  Charieston.  IN, 


described  as  follows:  (a)  Beginning  at 
the  ownership  point  on  the  connection 
of  Conrail's  Louisville  Secondary  Track 
and  CSX's  former  Louisville  Subdivision 
at  "Boyd"  Interlocking  (X  Tower),  at 
CSX  Milepost  7.53,  and  continuing  over 
that  line  to  Milepost  16.6,  including  the 
sidetrack  at  approximately  Milepost  16, 
serving  the  Indiana  Arsenal,  in  the 
vicinity  of  Charleston,  a  distance  of  9.07 
miles;  (b)  Over  CSX's  Jeffersonville 
Branch  beginning  at  the  connection  of 
this  Branch  with  the  fonner  Louisville 
SubdivisioQ  at  Milepost  0.0  on  the 
Jeffersonville  Branch  to  Milepost  1.08, 
ownership  point  on  new  sidetrack 
connection  to  Indiana  Port  Commission, 
a  distance  of  1.08  miles;  and  (c)  Over 
wye  connection.  Track  SD  47^1),  from 
Milepost  10.59  on  fonner  Louisville 
Subdivision  to  Milepost  0.72  on  Jefferson 
Branch,  a  distance  of  0.34  miles.  The 
total  distance  is  ia49  miles.  The 
trackage  rights  became  effective  on  May 
11. 1988.  . 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10S05(d)  may 
be  filed  at  any  time.  The  filing  of  a 
petition  to  revoke  will  not  stay  the 
transaction. 

As  a  condition  to  use  of  this 
exemption,  any  employees  affected  by 
the  trackage  rights  will  be  protected 
pursuant  to  Norfolk  and  Western  Ry. 
Co.— Trackage  Rights— BN,  354  LC.C 
605  (1978),  as  modified  in  Mendocino 
Coast  Ry..  Inc.— Lease  and  Cerate.  360 
LC.C.  653  (»80). 

Dated:  Mby  18, 1986. 

By  the  Commission,  )ane  F.  Mackall, 
Director,  Office  of  Proceedings. 
Nor»<£R.McGM. 
Secretary. 
[FR  Doc.  88-11642  Filed  S-23-68;  8:45  am] 

■LUm  CODE  7036-01-« 


(D«ci*lon  No.  12;  Finance  Docket  Not. 
32000  et  al  (Sut>-Noe.  3  et  aL)] 

Kansaa  City  Southern  Industries,  Inc 
et  al;  Exemptiona 

In  the  matter  of  Kansas  City  Southern 
Industries,  faic.  Southern  Pacific 
Acquisition  Company,  The  Kansas  City 
Southern  Railway  Company,  and 
Louisiana  and  Arkansas  Railway 
Company — Control — Southern  Pacific 
Transportadon  Company;  Finance 
Docket  No.  32000  (Sub-No.  3); 

Kansas  City  Southern  Industries,  Inc., 
Southern  Pacific  Acquisition  Company, 
The  Kansas  City  Southern  Railway 
Company,  and  Louisiana  and  Arkansas 
Railway  Company — Control — Pacific 
Motor  'Trucking  Company,  Pacific  Motor 
Transport  Company,  and  VtXl  of  The 


Southwest,  Inc.;  Finance  Docket  No. 
32000  (Sub-No.  6); 

The  Kansas  City  Southern  Railway 
Company,  Louisiana  and  Arkansas 
Railway  Company,  Southern  Pacific 
Transportation  Company,  and  SL  Louis 
Southwestern  Railway  Company — 
Abandonment  and  Discontinuance — 
Certain  Lines  in  Texas,  Louisiana  and 
Arkansas;  Finance  Docket  No.  32000 
(Sub-No.  7). 

aqency:  Interstate  Commerce 
Connnisaion. 

ACTKNH:  Notice  of  Decision  No.  12. 

summary:  The  Commission  is  accepting 
for  consideration  the  application  filed 
May  9. 1988,  by  Kansas  City  Southern 
Industries.  Inc  Southern  Pacific 
Acquisition  Company,  The  Kansas  Qty 
Southern  Railway  Company,  and 
Louisiana  and  Arkansas  Railway 
Company,  seeking  authority  to  control 
Southern  Pacific  Transportation 
Company.  Applicants  also  petition  to 
exempt  under  49  U.S.C.  10505:  (a)  Their 
acquisition  of  indirect  control  of  Pacific 
Motor  Trucking  Company,  Pacific  Motor 
Transport  Company,  and  F^ilT  of  the 
Southwest  Inc.;  and  (b)  the 
abandonment  of  or  discontinuance  of 
service  over  certain  rail  lines  in  Texas, 
Arkansas  and  Louisiana. 

DATES:  Written  comments  and 
responsive  applications  must  be  filed  no  . 
later  than  June  1, 1988.  Rebuttals  are  due 
June  27,  ISM).  Briefs  imm  all  parties  are 
due  July  11. 1988.  Oral  argument  will  be 
held  on  July  27. 1988. 

FOR  FURTHEil  MFORMATION  COMTACT: 
Joseph  H.  Dettmar  (202)  275-7245  [TDD 

for  hearing  impaired:  (202)  275-1721]; 

or 
Thomas  Shick  (202)  27&-7g72;  or 
Ellen  Goldstein  (202)  275-7969. 

ADDRESSES:  An  original  and  20  copies  of 
all  documents  must  be  sent  to:  Office  of 
the  Secretary.  Case  Control  Branch. 
Attn.:  Finance  Docket  No.  3200a 
Interstate  Conunerce  Commission. 
Washington,  DC  20423. 

Five  copies  of  all  documents  in  this 
proceeding  must  be  sent  to:  Room  2118, 
Office  of  Proceedings,  Interstate 
Commerce  Commission,  Washington, 
DC  20423. 

In  addition,  one  copy  of  each 
dociunent  in  this  proceeding  must  be 
sent  to  each  active  party  of  record  (as 
indicated  on  the  Commission's  service 
list). 

SUPPLEMENTARY  INFORMATION:  We  are 

accepting  for  consideration  the 
inconsistent  application,  and  the 
direcdy  related  exemption  petitions, 
filed  in  these  proceedings. 


On  February  22, 198a  Rio  Grande 
Industries,  Inc.  (Rio  Grande).  SPTC 
Holding,  Inc.  (SPTC  Holding),  and  The 
Denver  and  Rio  Grande  Western 
Railroad  Company  (DRGW) 
(collectively,  the  RGI  parties)  filed  an 
application  (the  primary  application) 
under  49  U.S.C.  11343  and  11344,  for 
approval  of  the  acquisition  of  control  of 
the  Southern  Pacific  Transportation 
Company  (SPT)  and  its  transportation 
subsidiaries  by  Rio  Grande  and  SPTC 
Holding,  non-carrier  holding  companies, 
and  by  DRGW,  a  whoUy-owmed  carrier 
subsidiary  of  Rio  Grande.  Because  SPT 
controls  three  motor  carriers — Pacific 
Motor  Trucking  Company,  Pacific  Motor 
Transport  Company,  and  PMT  (rf  the 
Southwest,  Inc. — the  RGI  parties  also 
filed,  concurrently  with  the  primary 
application,  a  petition  for  exemption 
under  49  U.S.C.  10505  from  the 
requirements  of  49  U.S.C.  11343  and 
11344  to  permit  their  acquisition  of 
indirect  control  of  the  three  motor 
carriers. 

On  March  8, 1988,  notice  of  our 
decisioh  accepting  for  consideration  the 
primary  application,  and  the  ancillary 
petition,  and  establishing  a  procedural 
schedule  was  published  in  the  Federal 
Reenter  at  53  FR  7408. 

On  May  9, 1988,  Kansas  City  Southern 
Industries,  Inc.  (KCSI),  Southern  Pacific 
Acquisition  Company  (SPAC),  The 
Kansas  City  Soudiem  Railway 
Company.  (KCSR),  and  Louisiana  and  ' 
lArkansas  Railway  Company  (LftA) 
■collectively,  the  KCS  parties)  filed  an 
japplication  (the  inconsistent 
application)  under  49  U.S.C.  11343  and 
11344,  for  approval  of  the  acquisition  of 
control  of  SFT  and  its  transportation 
subsidiaries  by  KCSI  and  SPAC,  non- 
carrier  holding  companies,  by  KCSR  (a 
9.2%  subsidiary  of  KCSI),  and  by  L&A  (a 
wholly-owned  subsidiary  of  KCSR).  The 
KCS  parties  also  filed.  concurrenUy  with 
the  inconsistent  application,  a  petition 
for  exemption  under  49  U.S.C.  10505 
from  the  requirements  of  49  U.S.C.  11343 
and  11344  for  acquisition  of  indirect 
control  of  SPTs  three  motor  carrier 
subsidiaries.  Furthermore,  the  KCS 
parties  also  filed,  also  concurrently  with 
the  inconsistent  application,  a  petition 
for  exemption  under  49  U.S.C.  10505 
from  the  requirements  of  49  U.S.C. 
10903-10906  to  permit  the  abandonment 
of  certain  rail  lines,  and  the 
discontinuance  of  certain  trackage 
rights,  of  L&A  and  SPT. 

If  the  inconsistent  application  is 
approved,  the  KCS  parties  intend  that 
KCSI  will  acquire,  through  its  wholly- 
owned  subsidiary  SPAC,  all  of  the 
Issued  and  outstanding  shares  of  SPT 
common  stock  beneficially  oivned  by 


Southern  Pacific  Company  (SPC).  a 
wholly-owned  subsidiary  of  Santa  Fe 
Southern  Pacific  Corpgration  (SFSP). 
The  SPT  stock  is  currently  held  in  a 
voting  trust  created  in  connection  with 
Finance  Docket  No.  30400,  under  which 
the  LaSalle  National  Bank  of  Chicago, 
IL,  serves  as  trustee.  The  acquisition  by 
the  KCS  parties  would  permit  the  voting 
trust  to  be  terminated  and  would  satisfy 
SFSP's  obligation  to  divest  itself  of  its 
interest  in  SPT.  If  acquisition  of  SPT  is 
approved,  the  KCS  parties  plan  to 
continue  SPTs  separate  corporate 
existence,  but  they  expect  that  the  rail 
operations  of  SPT  and  KCSR/L&A  will 
be  coordinated. 

KCSR  and  L&A  operate  over  1,690 
miles  of  mainline  and  branch  line  track, 
a  total  of  2,543  track  miles,  in  the  States 
of  Kansas,  Missouri,  Oklahoma, 
Arkansas,  Texas,  and  Lousiana.  KCSR's 
principal  routes  run  north-south 
between  Kansas  City  and  the  Gulf  ports 
of  Lake  Charles,  LA,  and  Beaumont/Port 
Arthur.  TX.  via  Shreveport.  LA.  The 
principal  route  of  L&A  extends  between 
Dallas,  TX.  and  New  Orieans.  LA.  via 
Shreveport  KCSR's  major  terminals  are 
located  at  Kansas  City,  Shreveport  Lake 
Charles.  Beaumont  and  Port  Arthur. 
L&A's  major  terminals  are  located  at 
Dallas.  Shreveport.  Baton  Rouge,  and 
New  Orleans.  LA. 

SPT,  including  its  subsidiaries  the  St 
Louis  Southwestern  Railway  Company 
and  the  Norhtwestem  Pacific  Railroad 
Company,  operates  11,699  oiiles  of 
railroad  throughout  the  western  and 
southwestern  United  States.  This  system 
serves  14  States,  over  7.767  miles  of 
mainline  and  3.932  miles  of  branch  line. 

Principal  routes  of  SPT  include:  the 
Overland  Route,  serving  the  Center 
Corridor  between  points  in  Northern 
California  and  Oregon  and  the 
intermountain  gateway  of  Ogden;  the 
West  Coast  Route,  covering  the  territory 
from  the  Los  Angeles  Basin  to  Portland. 
OR,  via  San  Francisco /Oakland  and 
Sacramento,  CA;  the  Sunset  Route, 
serving  the  Southern  Corridor  between 
West  Coast  ports  and  the  principal  Gulf 
ports  and  terminals  of  New  Orleans  and 
Lake  Charles,  LA,  and  Houston, 
Galveston,  Beaumont,  and  Corpus 
Christi,  TX;  the  Golden  State  Route, 
connecting  the  major  midwestem 
gateways  of  St.  Louis,  MO/IL  and 
Kansas  City,  through  grain  shipping 
communities  at  Hutchinson  and  Liberal, 
KS,  to  El  Paso,  TX.  and  then  to  southern 
California  via  the  Sunset  Route;  and  the 
Cotton  Belt  Route,  extending  fi-om  the 
Missoiui  River  gateways  of  St  Louis 
and  Memphis,  TN,  to  Shreveport  LA, 
and  Texas  cities  including  Dallas,  Ft. 
Worth,  and  San  Antonio. 


Other  principal  yards  and  interchange 
points  of  SPT  include  Eugene,  OR;  ° 
Roseville.  ICTF/Long  Beach,  and  West 
Colton,  CA;  Herington,  KS;  Pine  Bluff, 
AR:  Eagle  Pass,  TX;  and  Deming.  NM. 
and  Nogales.  AZ. 

The  KCS  parties  propose  to  acquire 
SPT  for  a  purchase  price  assertedly  in 
excess  of  $2  billion:  An  assumption  of 
SPT's  outstanding  indebtedness;  $1 
billion  in  cash;  and  $250  million  in  SPT 
subordinated  debentures  to  be  issued 
directly  to  SFSP. 

The  KCS  parties'  proposed  $1  billion 
cash  payment  will  be  financed  as 
follows:  SPAC  which  will  acquire  SPT's 
stock  will  borrow  $800  million  fit)m 
Chemical  Bank,  which  has  committed  to 
provide  these  funds;  KCSI  will  provide 
$100  million  of  its  own  funds  in  cash  in 
exchange  for  equity  in  SPAC;  and  KCS 
will  borrow  an  additional  $100  million 
wich  it  will  provide  to  SPAC  in 
exchange  for  equity. 

The  KCS  parties  state  that  they  do  not 
contemplate  Uiat  KCSR.  L&A,  or  SPT 
will  issue  any  new  securities  as  part  of 
the  financing  of  the  proposed 
transaction.  However,  as  noted  above,  it 
appears  that  $250  million  in 
subordinated  debentures  will  be  issued 
by  SPT.  We  seek  clarification  of  this 
matter. 

In  the  Sub-No.  6  exemption  petition, 
the  same  parties  seek  to  exempt  the 
acquisition  of  indirect  control  of  the 
three  motor  carrier  subsidiaries  of  SPT. 
In  the  Sub-No.  7  exemption  petition,  the 
KCS  parties  seek  to  exempt  the 
following  (1)  Abandonment  of  L&A's 
line  between  MP  23.3.  at  Stamps,  AR, 
and  MP  49.  at  Cullen.  LA.  a  distance  of 
approximately  25.70  miles;  (2)(a) 
abandonment  of  L&A's  line  between  MP 
172.5,  near  Greenville,  TX,  and  MP 
T185.3.  at  Farmersville.  TX.  a  distance  of 
approximately  12.8  miles;  (2)(b) 
discontinuance  of  L&A  trackage  rights 
over  a  line  of  The  Atchison.  Topeka  and 
Santa  Fe  Railway  Company  (ATSF) 
between  MP  91.1  near  Farmersville,  TX, 
and  MP  53.3,  near  Dallas,  TX.  a  distance 
of  approximately  38  miles;  and  (3) 
abandonment  of  SPTs  line  between  MP 
15.  at  Port  Arthur.  TX.  and  MP  21  at  a 
point  south  of  Chaison.  TX,  a  distance  of 
approximately  6  miles.  The  KCS  parties 
indicate  that  following  their  acquisition 
of  control  of  SPT.  these  lines  will  no 
longer  be  needed  lot  through  service. 
They  also  indicate — with  regard  to  lines 
numbered  (1).  (2)(b),  and  (3) — that  no     '. 
local  shippers  are  served  on  these  lines. 

The  application  substantially 
complies  with  the  applicable 
regulations.  The  application  and 
exhibits  are  available  for  inspection  in 
the  Public  Docket  Room  at  the  Offices  ^f 
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the  Interstate  Commerce  Commission  in 
Washington,  DC.  In  addition,  they  may 
be  obtained,  upon  request,  from  the  KCS 
representatives  named  below. 

The  application  is  consolidated  for 
disposition  with  the  applications  in 
Finance  Docket  No.  32000,  et  al.  Service 
of  an  initial  decision  will  be  waived,  and 
determination  of  the  merits  of  the 
applications  will  be  made  in  the  first 
instance  by  the  entire  Commission.  49 
U.S.C.  11345. 

The  inconsistent  application  was  filed 
tmder  49  U.S.C.  11343  et  seq.  and  49  CFR 
Part  1180,  and  the  directly  related 
petitions  were  filed  under  49  U.S.C 
10505.  We  are  accepting  them  for 
consideration  because  they 
substantially  comply  with  the  applicable 
regulations,  waivers,  and  statutory  , 
requirements  for  completeness.        | 

The  Commission's  Section  of  Energy 
and  Environment  (SEE)  has  reviewed 
the  energy  and  environmental  reports 
submitted  by  the  KCS  parties  and  found 
them  generally  to  comport  with  our 
reporting  requirements.  The  KCS  parties 
have  identified  areas  of  possible 
environmental  and  energy  impacts.  SEE 
intends  to  prepare  an  Environmental 
Assessment  in  accordance  with  49  CFR 
1105.6(b)(2).  The  KCS  parties  must 
cooperate  with  SEE  and  provide 
information  it  requests. 

Participation  in  the  Proceedings: 
Comments,  and  Reeponaive 
Applications 

Interested  persons  may  participate 
formally  by  submitting  written 
comments  regarding  the  inconsistent 
application.  Comments  should  indicate 
the  exact  proceeding  designation,  and 
should  be  filed  in  the  numbers  and  with 
the  Commission  offices  specified  above 
no  later  than  June  1, 1988.  Comments 
shall  include  the  following:  the  person's 
position  in  support  of  or  in  protest  to  the 
proposed  transaction;  any  and  all 
evidence,  including  verified  statements, 
in  support  of  or  in  opposition  to  the 
proposed  transaction;  and  specific 
reasons  why  approval  would  or  would 
not  be  in  the  public  interest.  See  49  CFR 
1180.4(d)(1).  Interested  persons  who  do 
not  intend  to  participate  formally  in  the 
proceeing  but  who  desire  to  comment 
may  file  statements,  subject  to  the  filing 
and  service  requirements  specified 
below.  Persons  must  state  specifically 
whether  they  intend  actively  to 
participate  in  the  proceeding  or  whether 
they  wish  only  to  be  advised  of  all 
decisions  issued  by  the  CommissioiL 
Failure  to  state  an  intention  to 
participate  as  an  active  party  will  result 
in  the  person  being  placed  in  the  latter 
category. 


Written  comments  shall  be 
concurrently  served  by  first  class  mail 
on  the  Secretary -of  the  Department  of 
Transportation,  on  the  Attorney  General 
of  the  United  States,  and  on 
representatives  of  the  KCS  parties: 

Morris  Raker  Sullivan  &  Worcester,  One 

Post  Office  Square,  Boston,  MA  02109, 

and 
Robert  L  Calhoun  Sullivan  &  Worcester, 

1025  Connecticut  Ave.  NW, 

Washington,  DC  20036  and 
Robert  K.  DreiUng,  114  West  11th  St. 

Kansas  City,  MO  64105. 

Comments  must  also  be  served,  by 
first  class  mail  on  all  persons 
designated  active  parties  of  record  on 
the  Commission's  service  list,  served 
May  16. 1988. 

Rebuttals  in  support  of  the 
inconsistent  application  are  due  June  27, 
1988.  Briefst^from  all  parties  are  due  July 
11.198a 

Written  comments  and  responsive 
applications  to  the  inconsistent 
application  and  related  petitions  are  due 
on  or  before  June  1, 1988.  We  note,  for 
informational  purposes,  that  one  such 
responsive  application  has  already  been 
filed  by  ATSF.  We  note,  too,  that  ATSF 
intends  to  supplement  its  responsive 
application.  Any  supplemental  evidence 
must  be  filed  on  or  before  Jime  1.  Any 
party  desiring  to  file  a  responsive 
'  application  should  contact  Ellen 
Goldstein.  (202)  275-7969,  to  obtain  a 
docket  number. 

In  our  Decision  No.  4,  supra,  we 
directed  all  parties  to  begin  discovery 
immediately.  The  Commission  will  not 
tolerate  dilatory  tactics  in  response  to 
discovery  requests  designed  to  elicit 
relevant  evidence.  A  refiisal  voluntarily 
to  supply  information  will  be  treated  as 
an  objection  to  the  request  for 
discovery.  Responses  must  be  served 
upon  all  parties  of  record,  and  five 
copies  of  those  responses  must  be 
concurrenUy  filed  with  the  Commission. 

This  action  will  not  significanUy  affect 
either  the  quality  of  the  human 
environment  or  energy  conservation. 

It  is  ordered: 

1.  The  inconsistent  application  in    • 
Finance  Docket  No.  32000  (Sub-No.  3), 
and  the  related  petitions  in  Finance 
Docket  No.  32000  (Sub-Nps.  6  and  7),  are 
accepted  for  consideration. 

2.  The  parties  shall  comply  with  all 
provisions  as  stated  above. 

3.  This  decision  is  effective  on  the 
■  date  served. 

Decided:  May  18, 198a 
By  the  Commission.  Chairman  Gradison, 
Vice  Chairman  Andre.  Commissioners 


Sterrett  Simmons,  and  Lamboley. 
Commissioner  Sterrett  did  not  participate. 

Notela  R.  McGae 

Secretary 

PH  Doc.  88-11597  Filed  5-23-68;  8:45  am] 

HUMQ  CODE  70S6-01-4I 


[Finance  Docket  No.  31233] 

Stone  Container  Corp..;  Control 
Exemption,  Abbeville-Grimee  RaHway 
Ca 

aqency:  Interstate  Commerce 
Commission. 

action:  Notice  of  exemption. 

summary:  Pursuant  to  49  U.S.C.  10505, 
the  Interstate  Commerce  Commission 
exempts  Stone  Container  Corporation 
(Stone)  fi^m  the  requirements  of  49 
U.S.C.  11343  to  acquire  control  of  the 
Abbeville-Grimes  RaUway  Company. 
Stone  currently  controls  two  Class  UI 
rail  carriers,  the  Atlanta  &  St.  Andrews 
Bay  Railway  Company,  and  Apache 
Railway  Company,  and  a  motor  carrier. 
Cousins  Leasing  Corporation.  Stone  is 
also  affiliated  with  another  motor 
carrier,  Orangeburg  Trucking  Company. 
The  exemption  is  subject  to  historic  and 
employee  protective  conditions. 

DATES:  This  exemption  is  effective  on 
June  3, 1988. 

Petitions  for  reconsideration  must  be 
filed  by  ]une  13, 1988. 

ADDRESSES:  Send  pleadings  referring  to 
Finance  Docket  No.  31233  to: 

(1)  Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423. 

(2)  Ronald  S.  Flagg,  Sidley  ft  Austin, 
1722 1  Stireet  NW,  Washmgton.  DC 
20026. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joseph  H.  Dettmar  (202)  275-7245  [TDD 
for  hearing  impaired:  (202)  275-1721]. 

SUPPLEMENTARY  IWORMATION: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  obtain  a 
copy  of  the  full  decision,  ^nite  to 
Dynamic  Concepts,  Inc.,  Room  2229, 
Interstate  Commerce  Commission 
Building,  Washington,  DC  20423,  or  call 
(202)  289-4357/4359  (DC  MetropoUtan 
area),  (assistance  for  the  hearing 
impaired  is  available  through  TDD 
services  (202)  275-1721  or  by  pickup 
bom  Dynamic  Concepts,  Inc.,  in  Room 
2229  at  Commission  headquarters). 

Decided:  May  17, 1988. 


By  the  Commissioa  Chairman  Gradison. 
Vice  Chairman  Andre,  Commissioners 
Sterrett  Simmons,  and  Lamboley. 
NoreU  R.  McGee, 
Secretary. 
[PR  Doc.  88-11598  Piled  5-23-88: 8:45  am) 

BtLUNQ  CODE  70S6-«1-H 


[Dedaion  Na  13;  Finance  Docket  Na  32000 
(Sub-No.  2)1 

~  Union  Pacific  Railroad  Co.  and 
Missouri  Pacific  Railroad  Co.;  Haulage 
and  Rate-Setting  Condition  Certain 
Points  Served  by  Southern  Pacific 
Transportation  Co. 

^ 

agency:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  Decision  No.  13. 

summary:  The  Commission  is  accepting 
for  consideration  the  application  of  the 
Union  Pacific  Railroad  Company  (UP) 
and  Missouri  Pacific  Railroad  Company 
(MP)  for  the  establishment  of  a  haulage 
and  rate-setting  condition  over  certain 
points  served  by  the  Southern  Pacific 
Transportation  Company  (SPT)  in 
California,  Oregon.  Utah,  and  Nevada. 
This  application  is  responsive  to  the 
proposed  acquisition  of  control  of  SPT 
by  SPTC  Holding,  Inc.,  and  its  parent, 
Rio  Grande  Industries,  Inc. 
dates:  Written  comments  and  all 
evidence  must  be  filed  with  the 
Interstate  Commerce  Commission  by 
June  1, 1988.  Rebuttals  are  due  June  27, 
1988.  Briefs  from  all  parties  are  due  July 
11, 1988.  Oral  argument  will  be  held  on 
July  27, 1988. 

FOR  FURTHER  INFORMATION  CONTACT 
Joseph  H.  Dettinar,  (202)  275-7245  [TDD 
for  hearing  impaired:  (202)  275-1721]; 
Ellen  A.  Goldstein,  (202)  275-7969;  or 
Tom  Shick,  (202)  275-7972. 

addresses:  An  original  and  20  copies  of 
all  comments  referring  to  Finance 
Docket  No.  32000  (Sub-No.  2)  should  be 
filed  with:  Office  of  the  Secretary,  Case 
Control  Branch,  Attn:  Finance  Docket 
No.  32000,  Interstate  Commerce 
Commission.  Washington,  DC  20423 

Five  copies  of  all  comments  should 
also  be  sent  to:  Room  2118,  Office  of 
Proceedings,  Interstate  Commerce 
Commission,  Washington,  DC  20423. 
SUPPLEMENTAL  INFORMATNMI:  UP/MP, 

Class  I  rail  carriers,  currently  operate 

over  22,000  miles  of  track  in  the  States 

of  AR.  CA.  CO.  ID,  IL,  lA,  KS,  MO,  MT. 

MS,  NB,  NV,  NM.  OR,  OK,  TN,  TX,  WA. 

and  WY. 
On  May  9, 1988,  UP-MP  filed  diis 

responsive  application  to  the  application 
.,  in  Finance  Docket  No.  32000  and 
^  embraced  cases,  where  Rio  Grande 

Industries,  Inc.  (Rio  Grande)  seeks  to 


acquire  control  of  SPT,  and  related 
transactions.  Notice  of  acceptance  of  the 
Rio  Grande  application  was  published 
in  the  Federal  Register  on  March  8, 1988, 
at  53  FR  740B. 

By  this  application,  UP/MP  seeks  a 
haulage  and  rate-setting  condition  over 
certain  points  served  solely  by  SPT  in 
CaUfomia,  Oregon,  Utah,  and  Nevada 
that  are  not  served  by  UP/MP.  Briefly, 
UP/MP  would  have  the  right  to  quote 
through  rates  for  Central  Corridor  traffic 
to,  from,  and  via  SPT  points  in  the  West, 
and  the  combined  SPT-DRGW  system 
would  be  required  to  haul  the  traffic 
between  the  SPT  origin  or  destination 
and  specified  UP/MP  pick-up/set-out 
points.  Compensation  would  be  based 
upon  SPT-DRGWs  fiilly  allocated  Rail 
Form  A  costs.  In  support  of  its 
application,  UP/MP  claim  that 
unconditioned  approval  of  the  primary 
application  will  result  in  DRGW/SPT 
monopoly  power  over  Central  Corridor 
traffic. 

The  application  substantially 
complies  with  the  applicable 
regulations.  The  application  and 
exhibits  are  available  for  inspection  in 
the  Public  Docket  Room  at  the  Offices  of 
the  Interstate  Commerce  Commission  in 
Washington,  DC.  In  addition,  they  may 
be  obtained  upon  request  from 
apphcant's  representatives  named 
below. 

The  application  is  consolidated  for 
disposition  with  the  applications  in 
Finance  Docket  No.  32000,  et  al.  Service 
of  an  initial  decision  will  be  waived,  and 
determination  of  the  merits  of  the 
applications  will  be  made  in  the  first 
instance  by  the  entire  Commission.  49 
U.S.C  11345. 

Participation  in  the  Proceedings: 
Comments 

Interested  persons  may  participate 
formally  by  submitting  written 
comments  regarding  the  responsive 
application.  Comments  should  indicate 
the  exact  proceeding  designation,  and 
should  be  filed  in  the  numb»s  and  with 
the  Conunission  offices  specified  above 
no  later  than  June  1. 1988.  Comments 
shall  include  the  following:  the  person's 
position  in  support  of  or  in  protest  to  the 
proposed  transaction;  any  and  all 
evidence,  including  verified  statements, 
in  support  of  or  in  opposition  to  the 
proposed  transaction;  and  specific 
reasons  why  approval  would  or  would 
not  be  in  the  public  interest.  See  49  CFR 
1180.4(d)(1).  Interested  persons  who  do 
not  intend  to  participate  formally  in  the 
proceeding  but  who  desire  to  comment 
may  file  statements,  subject  to  the  filing 
and  service  requirements  specified 
below.  Persons  mast  state  specifically 
whether  they  intend  actively  to 


participate  in  the  proceeding  or  whether 
they  wish  only  to  be  advised  of  all 
decisions  issued  by  the  Commission. 
Failure  to  state  an  intention  to 
participate  as  an  active  party  will  result 
in  the  person  being  placed  in  the  latter 
category. 

Written  comments  shall  be 
concurrently  served  by  first  class  mail 
on  the  Secretary  of  the  Department  of 
Transportation,  on  the  Attorney  General 
of  the  United  States,  and  on: 

(1)  Applicant's  representatives: 
Charles  A.  Miller,  Covington  & 

Burling.  1201  Pennsylvania  Avenue 
NW..  P.O.  Box  7566,  Washington, 
DC  20044,  and 
James  V.  Dclan,  Law  Department, 
Union  Pacific  Railroad  Company, 
Missouri  Pacific  Railroad  Company, 
1416  Dodge  Street  Omaha,  NE 
68179  and  ' 

(2)  Representatives  of  the  primary 

applicants: 
Samuel  R.  Freeman,  Vice  President 
and  General  Counsel,  The  Denver  & 
Rio  Grande  Western  Railroad  Co., 
P.O.  Box  5482,  Denver,  CO  80217, 
and 
E.  Barrett  Prettyman,  Jr.,  Hogan  and 
Hartson,  555  Thirteenth  Street  NW., 
Washington,  DC  20004-1109. 
Comments  must  also  be  served,  by 
first  class  mail,  on  all  persons 
designated  active  parties  of  record  on 
the  Commission's  service  list,  served 
May  16. 1988. 

Rebuttals  in  support  of  this  responsive 
application  are  due  June  27, 1988.  Briefs 
from  all  parties  are  due  July  11. 1988. 

Responsive  Applications 

Because  this  application  contains 
proposed  conditions  to  approval  of  the 
application  in  Finance  Docket  No.  32000, 
the  Commission  will  entertain  no 
requests  for  affirmative  relief  to  this 
proposal.  Parties  may  only  participate  in 
direct  support  of  or  direct  opposition  to 
UP/MFs  application  as  filed. 

This  action  will  not  significantly  affect 
either  the  quality  of  the  human 
environment  or  energy  conservation. 

//  is  ordered: 

1.  The  application  in  Finance  Docket 
No.  32000  (Sub-No.  2)  is  accepted  for 
consideration. 

2.  The  parties  shall  comply  with  all 
provisions  as  stated  above. 

3.  This  decision  is  effective  on  the 
date  served.       ' 

Decided:  May  lA  196& 
By  the  Commission,  Chairman  Gradison. 
Vice  Chairman  Andre,  Commissioners 


18624  Fadatal  Rtgjster  /  Vol.  53.  No.  100  /  Tuesday.  May  24.  1968  /  Noticeg 
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Sterrett.  Simmons,  and  Lamboley.         | 

CommiMioner  Sterrett  did  not  participite. 

NontalLMcGM, 

Secretary. 

(FR  Doc  88-11599  FUed  6-23-89;  8:45  amj 


[DMWen  No.  14;  Flranc*  Docfc«l  Na  32000 
(Sub-No*.  4  and  S)] 

Utah  Railway  Co^  Trackage  fUghta; 
PoMs  and  Places  In  Utah,  Trackage 
Rights  Befwreen  Provo,  UT  and  Cobre, 
NV 


AQCNCV:  Interstate  Commerce 
Commission. 

actwn:  Notice  of  Decision  No.  14. 


T.  The  Commission  is  accepting 
for  consideration  the  apphcations  of  the 
Utah  Railway  Company  (UR)  for  (1) 
Direct  access  trackage  rights  over  the 
Denver  and  Rio  Grande  Western 
Railroad  Company  (DRGW)  between 
Mounds  and  Geneva,  UT;  and  (2)  bridge 
trackage  rights  over  DRGW  between 
Provo  and  Ogden,  UT,  and  over  the 
Southern  Pacific  Transportation 
Company  (SPT)  between  Ogden,  UT. 
and  Cobre,  NV.  These  applications  are 
responsive  to  the  proposed  acquisition 
of  control  of  SPT  by  SPTC  Holding.  Inc., 
and  its  parent,  Rio  Grande  Industries. 
Inc. 

DATES:  Written  comments  and  all  I 
evidence  must  be  filed  with  the 
Interstate  Commerce  Commission  by 
June  1, 1988.  Rebuttals  are  due  June  27, 
1968.  Briefs  from  all  parties  are  due  ]uly 
11. 1988.  Oral  argument  will  be  held  on 
luly  27, 1988. 

FOn  FUKTHCR  mroRMATMN  CONTACT: 
Joseph  R  Dettmar  (202)  275-7245 
[TDD  for  hearing  impaired:  (202)  275- 

1721] 
or  Ellen  A.  Goldstein  (202)  275-7969. 
or  Tom  Shick  (202)  275-7972. 
ADDRESSES:  An  original  and  20  copies  of 
all  comments  referring  to  Finance 
Docket  No.  32000  (Sub-Nos.  4  and  5) 
should  be  filed  with:  | 

Office  of  the  Secretary  Case  Control 

Branch  Attn:  Finance  Docket  No. 

32000  Interstate  Commerce 

Commission,  Washington,  DC  20423.   • 

Five  copies  of  all  comments  should 
also  be  sent  to:  . 

Office  of  Proceedings,  Room  2118. 

Interstate  Commerce  Commission. 

Washington,  DC  20423. 
SUPPLEMENTARY  INPORMATMHI:  Utah 
Railway  (UR)  is  a  class  III  regional! 
railroad  operating  solely  wit^  the 
State  of  Utah.  The  Principal  commodity 
it  transports  is  coal. 


On  May  e,  1988.  UR  filed  these 
responsive  applications  to  the 
application  in  Finance  Docket  No.  32000 
and  embraced  cases,  where  Rio  Grande 
Industries,  Inc.  (Rio  Grande)  seeks 
authority  to  acquire  control  of  SPT,  and 
related  transactions.  Notice  of 
acceptance  of  the  primary  application 
was  published  in  the  Federal  Register  on 
March  8. 1068.  at  53  FR  7406. 

By  these  applications.  UR  seeks:  (1) 
Direct  access  trackage  rights  to  operate 
over  and  serve  shippers  located  on  some 
73  miles  of  DRGW  track-nnain  line  as 
well  as  branch  line— between  Mounds. 
UT  (MP-fl02.9)  and  Geneva.  UT  (MP 
707.1):  and  (2)  bridge  tr«d(age  ri^ts  * 
between  Provo,  UT.  and  Cobre,  NV. 
encompassing  some  80.9  miles  of  DRGW 
track  in  Utah  (Provo  to  Ogden),  and 
136.2  miles  of  SPT  track  between  Ogden 
and  Cobre.  In  support  of  its  applications. 
UR  claims  that  unconditioned  approval 
of  the  primary  application  will  result  in 
DRGW/SPT  monopoly  power  over 
Central  Corridor  coal  traffic  moving  via 
Ogden. 

The  applications  substantially  comply 
with  the  applicable  regulations.  The 
applications  and  exhibits  are  available 
for  inspection  in  the  Public  Docket  Room 
nt  the  Offices  of  the  Interstate 
Commerce  Commission  in  Washington, 
DC.  in  addition,  they  may  be  obtained 
upon  request  from  applicant's 
representatives  named  below. 

The  applications  are  consolidated  for 
disposition  with  the  applications  in 
Finance  Docket  No.  32000,  et  al.  Service 
of  an  initial  decision  will  be  waived,  and 
determination  of  the  merits  of  the 
apphcations  will  be  made  in  the  first 
instance  by  the  entire  Commission.  49 
U.S.C.  11345 

Participation  in  the  Proceedings: 
Comments 

Interested  persons  may  participate 
formally  by  submitting  written 
comments  regarding  the  responsive 
applications.  Comments  should  indicate 
the  exact  proceeding  designation,  and 
should  be  filed  in  the  numbers  and  with 
the  Commission  offices  specified  above 
no  later  than  June  1, 1988.  Comments 
shall  include  the  following:  The  person's 
position  in  support  of  or  in  protest  to  the 
proposed  transaction:  any  and  all 
evidence,  including  verified  statements, 
in  support  of  or  in  opposition  to  the 
proposed  transaction:  and  specific 
reasons  why  approval  would  or  would 
not  be  in  the  public  interest.  See  49  CFR 
1180.4(d)(1).  Interested  persons  who  do 
not  intend  to  participate  formally  in  the 


'  The  bride  right*  are  intended  to  become 
effective  only  if  and  when  •  new  power  generating 
plant  it.  conttructed  in  the  vicinity  of  Cobre,  NV. 


proceeding  but  who  desire  to  comment 
may  file  statements,  subject  to  the  filing 
and  service  requirements  specified 
below.  Persons  must  state  specifically 
whether  they  intend  actively  to 
participate  in  the  proceeding  or  whether 
they  wish  only  to  be  advised  of  all 
decisions  issued  by  the  Commission. 
Failure  to  state  an  intention  to 
participate  as  an  active  party  will  result 
in  the  person  being  placed  in  the  latter 
category. 

Written  comments  shall  be 
concurrently  served  by  first  class  mail 
on  the  Secretary  of  the  Department  of 
Transportation,  on  the  Attorney  General 
of  the  United  States,  and  on: 

(1)  Applicant's  representatives: 

Charles  H.  White.  Jr..  Pepper,  Martin. 
Jensen,  Maichel  and  Hetlage.  Suite 
400, 1730  Pennsylvania  Avenue  NW.. 
Washington,  DC  20006      - 

and  (2)  Representatives  of  the  primary 
applicants: 

Samuel  R.  Freeman.  Vice  President  and 
General  Counsel,  The  Denver  and  Rio 
Grande  Western  Railroad  Company. 
P.O.  Box  5482.  Denver,  CO  80217. 

and  E.  Barrett  Prettyman.  Jr..  Hogan  and 
Hartson,  555  Thirteenth  Street  NW., 
Washington.  DC  20004-1100. 

Comments  must  also  be  served,  by 
first  class  mail,  on  all  persons 
designated  active  parties  of  record  on 
the  Commission's  service  list,  served 
May  16, 1988. 

Rebuttals  in  support  of  these 
responsive  applications  are  due  June  27. 
198i9.  Briefs  from  all  parties  are  due  July 
11.1988. 

Responsive  Applications 

Because  these  applications  contain 
proposed  conditions  to  approval  of  the 
application  in  Finance  Docket  No.  32000. 
the  Commission  will  entertain  no 
requests  for  affinnative  relief  to  these 
proposals.  Parties  may  participate  only 
in  direct  support  of  or  direct  opposition 
to  UR's  apphcations  as  filed. 

This  action  will  not  significantly  afiect 
either  the  quality  of  the  human 
environment  or  energy  conservation. 

It  is  ordered: 

1.  The  applications  in  Finanbe  Docket' 
No.  32000  (Sub-Nos.  4  and  5)  are 
accepted  for  consideration. 

2.  The  parties  shall  comply  with  all 
provisions  as  stated  above. 

3.  This  decision  is  effective  on  the 
date  served. 

Decided:  May  IB,  198& 
By  the  Commission,  Chainnan  Gradison, 
Vice  Chainnan  Andre,  Commissioners 


Sterrett  Simmons,  and  Lamboley. 

Commissioner  Sterrett  did  not  participate. 

Noceta  R.  McGee, 

Secretary. 

[FR  Doc.  88-11600  Filed  5-23-88;  8:45  am) 

BILUNG  COOC  703S-01-4I 

(Docket  No.  AB-1  (Sul>-No.  209X] 

Chicago  and  North  Western 
Transportation  Co.;  AI>andonment  in 
Cook  County,  IL 

agency:  Interstate  Commerce 

Commission. 

action:  Notice  of  exemption. 

summary:  The  Commission  exempts 
from  the  prior  approval  requirements  of 
49  U.S.C.  10903,  et  seq..  the 
abandonment  by  Chicago  and  North 
Western  Transportation  Company  of 
approximately  0.8  miles  of  track  in  Cook 
County,  IL  subject  to  standard  labor 
protective  conditions. 
dates:  Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  on  June  23, 
1986.  Petitions  to  stay  must  be  filed  by 
June  8. 1988.  and  petitions  for 
reconsideration  must  be  filed  by  June  20, 
1968.  Fqrmal  expressions  of  an  intent  to 
file  an  dfferof  financial  assistance 
under  49  CFR  1152.27(c)(2)  >  must  be 
filed  by  June  3, 1988.  Requests  for  a 
public  use  condition  must  be  filed  by 
June  3. 198a 

ADDRESSES:  Send  pleadings  referring  to 
Docket  No.  AB-1  (Sub-No.  209X)  to: 

(1)  Office  of  the  Secretary  Case  Control 
Branch,  Interstate  Commerce 
Commission,  Washington.  DC  20423 

(2)  Petitioner's  representative:  Robert  T. 
Opal,  Commerce  Counsel  Chicago  and 

J   North  Western  Transportation 

Company,  One  North  Western  Center, 
,  Chicago.  IL  60606. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  H.  Dettmar  (202)  275-7245  (TDD 
for  hearing  impaired  (202)  275-1721). 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to 
Dynamic  Concepts,  Ino.,  Room  2229, 
Interstate  Commerce  wmmission 
Building,  Washington,  DC  20423,  or  call 
(202)  289^357/4359  (DC  Metropolitan 
area),  (assistance  for  the  hearing 
impaired  is  available  through  TDD 
services  (202)  275-1721  or  by  pickup 
from  Dynamic  Concepts,  Inc,  in  Room 
2229  at  Commission  headquarters). 


'   '  See  Exemption  or  Rail  Abandonment — Offers  of 
:  Finan.  Asfiit.,  4  LCC.  2d  (1087).  and  final  rule* 
publishAd  at  S2  PR  48440  (1887). 


Decided:  May  17, 1988. 

By  the  Commission.  Chairman  Gradison, 
Vice  Chainnan  Andre,  Commissioners 
Sterrett,  Simmons,  and  Lamboley. 
Noreta  R.  McGae. 
Secretary.  - 

[FR  Doc.  88-lie(n  Filed  5-23-88:  8:45  am] 

BILUNQ  CODE  703S-01-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administratton 

IDocket  No.  8S-23] 

Zarina  Z.  Bandukwala,  M.D.,  Park 
RMge,  IL;  Hearing 

Notice  is  hereby  given  that  on 
February  8, 1988,  the  Drug  Enforcement 
Administration,  Department  of  Justice, 
issued  to  Zarina  Z.  Bandukwala,  M.D. 
an  Order  to  Show  Cause  as  to  why  the 
Drug  Enforcement  Administration 
should  not  revoke  your  DEA  Certificate 
of  Registration,  AB1134799,  and  deny 
any  pending  applications  for  renewal. 

Thirty  days  having  elapsed  since  the 
said  Order  to  Show  Cause  was  received 
by  Respondent,  and  written  request  for 
a  hearing  having  been  filed  with  the 
Drug  Enforcement  Administration, 
notice  is  hereby  given  that  a  hearing  in 
this  matter  will  be  held  commencing  at 
9:30  a.m.  on  Tuesday,  May  24, 1988,  at 
the  Federal  Trade  Commission,  55  East 
Monroe  Street  Suite  1437,  Chicago, 
Illinois. 

Dated:  May  1&  1988. 
John  C  Lawn. 

Administrator,  Drug  Enforcement 

Administration. 

[FR  Doa  88-11555  Filed  S-23-88;  8:45  am] 

■nXINQ  CODE  44ie-0*-M 


[Docket  No.  88-15] 

Hyland  Pharmacy,  Salt  Lake  City,  UT; 
Hearing 

Notice  is  hereby  given  that  on 
February  8, 1988.  the  Drug  Enforcement 
Administration.  Department  of  Justice, 
issued  to  Hyland  I^armacy,  an  Order  to 
Show  Cause  as  to  why  the  Drug 
Enforcement  Administration  should  not 
revoke  the  Pharmacy's  DEA  Certificate 
of  Registration.  AH8810764  and  deny 
any  pending  applications  for  renewal. 

"Thirty  days  having  elapsed  since  the 
said  Order  to  Show  Cause  was  received 
by  Respondent,  and  written  request  for 
a  hearing  having  been  filed  with  the 
Drug  Enforcement  Administration, 
notice  is  hereby  given  that  a  hearing  in 
this  matter  will  be  held  on  Wednesday, 
June  22, 1988,  commencing  at  10:30  a.m.. 


in  the  State  Court,  240  E.  400  South.  Salt 
Lake  City,  Utah.  '     ' 

Dated:  May  18. 1988. 

John  C.  Lawn. 

Administrator,  Drug  Enforcement 
Administration. 

[FR  Doc.  88-11556  Filed  5-23-86:  6:45  am] 

■HXINO  COOC  441l>-0»-« 


[Docket  No.  88-5] 

Thomas  H.  McCarthy,  0.0^  Dayton, 
OH:  Hearing 

Notice  is  hereby  given  that  on 
February  8, 1967,  the  Drug  Enforcement 
Administration,  Department  of  Justice, 
issued  to  Thomas  H.  McCarthy.  D.O.,  an 
Order  to  Show  Cause  as  to  why  the 
Drug  Enforcement  Administration 
should  not  revoke  your  DEA  Certificate 
of  Registration.  AM28014g2,  and  deny 
any  pending  applications  for 
registration. 

Thirty  days  having  elapsed  since  the 
said  Order  to  Show  Cause  was  received 
by  Respondent,  and  written  request  for 
a  hearing  having  been  filed  writh  the 
Drug  Enforcement  Administration, 
notice  is  hereby  given  that  a  hearing  in 
this  matter  will  be  held  Tuesday,  June 
14, 1988,  commencing  at  10:00  a.m.  in  the 
United  States  Magistrate  Court.  200 
West  2nd  Street.  Courtroom  #2, 9th 
Floor,  Dayton.  Ohio. 

Dated:  May  18. 198& 
John  C  Lawn, 

Administrator,  Drug  Enforcement 

Administration. 

[FR  Doc  88-11557  Filed  5-23-88;  a-45  am] 

MLLNm  COK  441(M»-M 


[Docket  Na  88-10]  I 

Scott  Pyper  Wallace,  M.D^  Provo,  UT; 
Hearing 

Notice  is  hereby  given  that  on 
December  22, 1987,  the  Drug 
Enforcement  Administration, 
Department  of  Justice,  issued  to  Scott 
Pyper  Wallace,  M.D.,  an  Order  to  Show 
Cause  as  to  why  the  Drug  Enforcement 
Administration  should  not  revoke  your 
DEA  Certificate  of  Registration, 
AW1642431,  and  deny  any  pending 
applications  for  renewal. 

Thirty  days  having  elapsed  since  the 
said  Order  to  Show  Cause  was  received 
by  Respondent,  and  written  request  for 
a  hearing  having  been  filed  With  the 
Drug  Enforcement  Administration, 
notice  is  hereby  given  that  a  hearing  in 
this  matter  will  be  held  on  Tuesday, 
June  21, 1988,  commencing  at  10:00  a.m.. 
in  the  State  Court  240  E.  400  South,  Salt 
Lake  City.  Utah. 
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Dated:  May  la  1988. 
JohaCUwii. 

Administrator,  Drug  Enforcement 

Administration. 

[FR  Doc.  88-11558  Filed  5-23-68:  8:45  am 

atUMQ  COOE  Mio-oa-n 


DEPARTMENT  OF  LABOR 

Panaion  and  Welfare  B«n«fits 
AdmMatration 

Advtaory  Council  on  Employee 
Welfare  and  Penaion  Benefits  Plans; 
Work  Group  Meeting  . 

•i  1 

Pursuant  to  the  authority  contained  in 
section  512  of  the  Employee  Retirement 
Income  Security  Act  of  1974  (ERISA).  29 
U.S.C  1142,  a  public  meeting  of  the 
Work  Group  on  Reporting  and  I 

Disclosure  of  the  Advisory  Council  on 
Employee  Welfare  and  Pension  Benefit 
Plans  will  be  held  at  IKX)  p.m.,  Monday, 
June  13, 1968  in  Room  S-4215C  U.S. 
Department  of  Labor  Building,  Third  and 
Constitution  Ave.  NW.,  Washington.  DC 
20210. 

Hiis  seven  member  woric  group  was 
formed  by  the  Advisory  CouncO  to  study 
issues  relating  to  reporting  and 
disclosure  for  employee  welfare  plans 
covered  by  ERISA. 

Tlie  purpose  of  the  June  13  meeting  is 
to  revew  the  proceedings  of  the  April  18 
and  May  16  work  group  meetings;  and  to 
examine  options  available  for 
recommendation  to  the  Advisory 
Council  with  respect  to  reporting  and 
disclosure  forms  under  review.  iTie 
work  group  will  also  take  testimony  and 
or  submissions  from  employee  I 

representatives,  employer  | 

representatives  and  other  interested! 
individuals  and  groups  regarding  the 
subject  matter. 

Individuals,  or  representatives  of 
organizations,  wishing  to  address  the 
work  group  should  submit  written 
requests  on  or  before  June  9, 1988  to 
William  E.  Morrow.  Deputy  Executive 
Secretary.  ERISA  Advisory  Council,  U.S. 
Department  of  Labor.  Room  N-5677.  200 
Constitution  Avenue  NW,  Washington, 
DC  20210.  Oral  presentations  wiU  be 
limited  to  ten  minutes,  but  witnesses 
may  submit  an  extended  statement  for 
the  record. 

Organizations  or  individuals  may  also 
submit  statements  for  the  record  without 
testifying.  Twenty  (20)  copies  of  such 
statements  should  be  sent  to  the  Deputy 
Executive  Secretary  of  the  Advisory 
Council  at  the  above  address.  Papers 
will  be  accepted  and  included  in  the 


record  of  the  meeting  if  received  <»  or 
before  June  0. 1988. 
David  M.  Walker. 

Assistant  Secretary  for  Pension  and  Welfare 
Benefits  Administration. 

Signed  at  Washington.  DC.  this  19th  day  of 
May.  1968. 

(FR  Doc.  88-11577  Filed  S-29-88;  8:45  am) 

■MJJNQ  COOC  4t1»4>-ll 


NATIONAL  SCIENCE  FOUNDATION 

Open  Meeting;  Equal  opportunities  In 
Science  and  Engineering  Committee 

Name:  Committee  on  Equal 
Opportunities  in  Science  and 
Engineering. 

Place:  Room  543,  National  Science 
Foundation,  1800  G  Street  NW.. 
Washington,  DC  20550. 

Dates:  June  8,  9,  and  10, 1988. 

Times: 

June  8:  Subcommittee  on  Minorities — 
9K)0  a.m.-12:00  p  jn. 

June  8:  Subcommittee  on  Women — 
1:30  pjn.-4:30  p  jn. 

June  9:  Pull  Committee  Meeting— OM) 
a.m.-4:30  p.m. 

June  10:  Subcommittee  on  the 
Disabled— 9:00  a  jn.-12.-00  pjn. 

Type  of  Meeting:  Open. 

Contact-  Mary  M.  Kohlerman. 
Executive  Secretary  of  the  CEOSE. 
National  Science  Foundation,  Room  635. 
Telephone:  202-357-7066. 

Purpose  of  Meeting:  To  provide 
advice  to  the  Foundation  on  policies  and 
activities  to  encourage  full  participation 
of  groups  currently  underrepresented  in 
scientific,  engineering,  professional  and 
technical  fields. 

Summary  Minutes:  May  be  obtained 
from  the  Executive  Secretary  at  the 
above  address. 

Agenda:  To  review  progress  by  the 
subcommittees,  become  familiar  vmB^ 
successful  intervention  programs,  and  to 
meet  with  the  Director  and  other  NSF 
staff. 

May  19, 1968. 

M.  Rebecca  Winlder, 

Committee  Management  Officer. 

[FR  Doc.  88-11618  Filed  5-23-88: 8:45  am] 

BIUJNQ  COOC  7S6S-01-M 


open  Meeting;  Microelectronic 
Information  Processing  Systems 
Advisory  Committee 

The  National  Science  Foundation 
announces  the  following  meeting: 

Name:  Microelectronic  Information 
Processing  Systems  Advisory 
Committee. 

Date  and  time: 


June  10. 1968—8:30  am-S:00  pm. 
June  17, 1968 — 8:30  am-3:aO  pm. 

PJace:  University  of  California, 
Information  Sciences  Institute,  Marina 
Del  Rey,  CA.  11th  Floor  Conference 
Room. 

Type  of  meeting:  Open. 

Contact  person:  Stephanie  Gorman, 
Administrative  OfHcer,  National  Science 
Foundation,  (202)  357-7373. 

Minutes:  May  be  obtained  from 
contact  person  listed  above. 

Purpose  of  meeting:  To  discuss  the 
content  of  the  Division's  program  goals 
and  objectives  and  to  advise  on  areas 
and  priorities,  new  initiatives  and  other 
topics  of  interest  to  the  Division. 

Agenda:  Overview  of  MIPS  since  last 
meeting.  Continuation  of  Strategic 
Planning  for  initiatives. 

May  19. 196a 

M.  Rabaoca  Winkler, 

Committee  Management  Officer. 

(FR  Doc.  88-11619  Filed  5-2S-88;  8:45  am] 

MLLMO  CODE  TSiS-ei-a 


Meeting;  Plant  Science  Centers 
Advisory  Panel 

The  National  Science  Foundation 
annotmces  the  following  meeting: 

Name:  Advisory  Panel  for  Plant 
Science  Centers. 

Date  and  time:  June  10, 1988—8:30  am 
to  5:00  pm. 

Place:  Room  540, 1800  G  Street  NW.. 
Washington,  DC  20550. 

Contact  person:  Dr.  Robert  Rabin. 
Senior  Advisor  for  Biotechnology, 
Directorate  for  Biological,  Behavioral 
and  Social  Sciences,  (202)  357-9894. 
Room  312.  National  Science  Foundation. 
Washington.  DC  20550. 

Summary  minutes:  May  be  obtained 
from  the  contact  person  at  the  above 
address. 

Purpose  of  meeting:  To  provide  advice 
and  recommendations  concerning 
support  for  the  establishment  of  Plant 
Science  Centers  and  the  research  to  be 
conducted  in  each. 

Agenda:  Review  and  evaluation  of 
research  proposals  and  projects  as  part 
of  the  selection  process  of  awards. 

Reason  for  closing:  The  proposals 
being  reviewed  include  information  of  a 
proprietary  or  confidential  nature, 
including  technical  information; 
financial  data  such  as  salaries;  personal 
information  concerning  individuals 
associated  with  the  proposals.  These 
matters  are  within  exemptions  (4)  and 
(6)  of  5  U.S.C.  552b.  Government  in  the 
Sun^^iine  Act. 


May  19. 1988. 

M.  Rebecca  Winkler, 

Committee  Management  Officer. 

[FH  Doc.  88-11620  Filed  5-23-88;  8:45  am) 

BIUJNO  CODE  7S6C-0V4t 
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NUCLEAR  REGULATORY 
COMMISSION 

(Docicet  Not.  50-325/324] 

Carolina  Power  &  Light  Company  at  al., 
Brunswick  Steam  Electric  Plant.  UniU 
1  and  2;  Environmental  Aaaessment 
and  Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC  or  the  Commission)  is 
considering  issuance  of  an  exemption 
from  the  requirements  of  10  CFR 
20.103(c)(2),  regarding  the  administration 
of  physical  examinations  for  users  of 
respiratory  equipment  to  the  Carolina 
Power  &  Light  Company  (CP&L  or  the 
hcensee),  for  the  Brunswick  Steam 
Electric  Plant.  Unite  1  and  2,  located  in 
Brunswick  County,  North  Carolina. 

Environmental  assessment 

Identification  of  Proposed  Action 

The  proposed  exemption  would 
permit  the  licensee  to  administer 
physical  examinations  for  users  of 
respiratory  equipment  at  an  interval  of 
every  9  to  15  months,  as  opposed  to  the 
12  month  interval  required  by  10  CFR 
20.103(c)(2).  These  examinations  verify 
the  physical  capability  of  individuals  to 
use  respiratory  protective  equipment  in 
an  environment  containing  airborne 
radioactive  material. 

The  Need  for  the  Proposed  Action 

Currently,  the  licensee  schedules 
physical  examinations  every  8  to  12 
months  to  assure  compliance  with  the 
12-me>nth  requirement  Consequently, 
there  are  calendar  years  in  which  two 
examinations  are  scheduled.  Because  of 
the  number  of  licensee  employees 
requiring  examinations,  a  two  month 
period  (e.g.  June  1  to  July  31)  is  set  aside 
for  the  administration  of  all  physical 
examinations.  To  assure  compliance 
with  the  12-month  requirement  all 
examinations  in  the  following  year  must 
be  completed  before  June  1.  Approval  of 
this  proposed  exemption  would  provide 
greater  flexibility  in  scheduling  of 
examinations  and  preclude  the  need  for 
administration  of  two  examinations  in 
the  same  calendar  year. 

Environmental  Impacts  of  the  Proposed 
Action 

We  have  evaluated  the  environmental 
impacts  related  to  granting  the 
requested  exemption.  The 


administration  of  physical  examinations 
for  users  of  emergency  respiratory 
equipment  on  the  schedule  proposed  by 
the  licensee  will  not  in  any  way,  reduce 
the  integrity  of  any  safety  system. 
Accordingly,  post-accident  radiological 
releases  will  not  be  greater  than 
previously  determined  nor  does  the 
proposed  schedule  for  physical 
examinations  otherwise  affect 
radiological  plant  effluents,  and  there  is 
no  significant  increase  in  occupational 
exposures.  Therefore,  the  Commission 
concludes  that  there  are  no  significant 
radiological  environmental  impacte 
associated  with  this  proposed 
exemption. 

With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
exemption  involves  the  use  of  systems 
located  entirely  within  the  restricted 
area,  as  defined  in  10  CFR  Part  20.  It 
does  not  affect  non-radiological  plant 
effluents  and  has  no  other 
environmental  impact  Hierefore,  the 
Commission  concludes  that  there  are  no 
signficant  non-radiological 
environmental  impacte  associated  with 
the  proposed  exemption. 

Alternatives  to  the  Proposed  Action 

Because  it  has  been  concluded  that 
there  is  no  measurable  environemtal 
impact  associated  with  the  proposed 
exemption,  any  alternatives  to  the 
exemption  will  have  either  no 
environmental  impacte  or  greater 
environmental  impacte. 

The  principal  alternative  to  granting 
the  exemption  will  be  to  deny  the 
requested  exemption.  Such  action  would 
not  reduce  environmental  impacts  of  the 
Brunswick  Steam  Electric  Plant  Units  1 
and  2,  operations  and  would  not 
enhance  the  protection  of  the 
environment 

Alternative  Use  of  Resources 

This  action  would  involve  no  use  of 
resources  not  previously  considered  in ' 
the  Final  Environmental  Statement 
(operating  license)  for  the  Brunswick 
Steam  Electric  Plant  Unite  1  and  2. 

Agencies  and  Persons  Consulted 

The  NRC  staff  reviewed  the  licensee's 
request  and  did  not  consult  other 
agencies  or  persons. 

Finding  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 

Based  upon  the  foregoing 
envirotmiental  assessment  we  conclude 
that  the  proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  envirotunent 


For  further  details  with  respect  to  this 
action,  see  the  application  for  exemption 
dated  January  30, 1986,  which  is 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
1717  H  Street  NW.,  Washington,  DC. 
and  at  the  University  of  North  Carolina 
at  Wilmington,  William  Madison 
Randall  Library,  601  S.  College  Road. 
Wilmington,  North  Carolina  28403-3297. 

Dated  at  Rockville.  Maryland,  this  17th  day 
of  May.  1988. 

For  the  Nuclear  Regulatory  Commission. 
Elinor  G.  Adensam. 

Director,  Project  Director  Il-l.  Division  of 
Reactor  Projects  l/II,  Office  of  Nuclear 
Reactor  Regulation. 

(FR  Doc.  88-11584  Filed  5-23-88:  6:45  am) 
WLUNO  CODE  7SM>-01-M 


[Docket  No.  50-346] 

Toledo  Edison  Co.;  The  Cleveland 
Electric  Illuminating  Co. 

Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  RegulatorJT 
Commission  (the  Commission  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF-3, 
issued  to  Toledo  Edison  Company  and 
The  Cleveland  Electric  Illuminating 
Company  (the  licensees)  for  operation  of 
the  Davis-Besse  Nuclear  Power  Station, 
Unit  No.  1,  located  in  Ottawa  County, 
Ohio. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  amendment  would 
revise  the  provisions  in  the  Davis-Besse 
Nuclear  Power  Station,  Unit  No.  1,     ^ 
Technical  Specifications  (TS's)  relating 
to  Safety  System  Instrumentation  and 
Containment  Isolation  Valves  in 
accordance  with  Toledo  Edison 
Company's  application  dated  October 
27, 1987.  Specifically,  the  proposed 
amendment  would: 

(1)  Revise  TS  Section  3/4.3/2,  Table 
3.3-5  to  delete  reference  to  the  Makeup 
System  as  containing  valves  which 
receive  a  Safety  Features  Actuation 
Signal  (SFAS)  and, 

(2)  Revise  TS  Section  3/4.6.3,  Table 
3.6-2  to  delete  containment  isolation 
valve  MU  33iPenetration  19)  from 
Section  A  of  the  table  and  add  valves 
MU  6422  (Penetration  19)  and  MU  6421 
(Penetration  50)  to  Section  C  of  the 
table.  (Valve  MU  33  is  redesignated  as 
MU  6422). 
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The  Need  for  the  Proposed  Action 

The  proposed  changes  are  needed  to 
support  facility  modi^cations  which  are 
planned  to  enhance  the  capability  for 
feed  and  bleed  cooling  of  the  Davis- 
Besse  Nuclear  Power  Station.  The 
enhancement  would  involve  using  the 
high  discharge-head  makeup  pumps  to 
provide  rediuidant  trains  of  feed  to  the 
reactor  core  form  the  Borated  Water 
Storage  Tank,  through  the  High  Pressure 
Injection  HPI]  lines. 


Environmental  Impacts  of  the  Proposed 
Action 

The  Davis-Besse  containment  vessel 
isolation  system  is  designed  in         . 
accordance  to  the  requirements  of 
General  Design  Criteria  (GDC]  54,  55,  56. 
and  57  of  Appendix  A  to  10  CFR  Part  Sa 
Isolation  valves  are  provided  in  lines 
penetrating  the  containment  vessel  to 
ensure  that  an  uncontrolled  release  of 
radioactive  material  cannot  occur  in  the 
event  of  a  design  basis  accident.  Valves 
in  those  lines  which  do  not  serve 
accident  consequence  limiting  systems 
are  closed  automatically  or  maintained 
locked  closed.  The  speciflc  line 
penetrations  involved  in  the  proposed 
amendment  provide  a  flowpath  for  and 
engineered  safety  feature,  i.e.,  HPI,  and 
do  not  have  isloation  valve  closure 
requirements  since  their  design  function 
would  be  to  open  in  the  event  of  a  Loss- 
of-Coolant-Accident  (LCXIA)  to  provide 
for  reactor  core  cooling  or  containment 
depressurization. 

The  makeup  system  is  not  designated 
an  engineered  safety  feat&e  as  its 
present  functions  are  to  maintain 
Reactor  Coolant  System  inventory 
during  operation,  to  provide  reactor 
coolant  pump  seal  injection,  and  to 
continuously  purify  the  reactor  coolant 
Therefore,  an  automatic  isolation  valve 
is  provided  upstream  of  a  check  valve  in 
the  makeup  line  before  it  joins  with  one 
HPI  line.  In  the  event  of  a  LOCA.  the 
Safety  Features  Actuation  System 
(SFAS)  will  isolate  certain  lines 
including  the  makeup  line.  The  planned 
system  modification  would  delete  this 
SFAS  signal  to  the  valve  in  the  makeup 
line,  but  would  retain  remove  manual 
capability  in  the  event  isolation  is    | 
required.  A  second  path  from  the     I 
makeup  system  to  a  different  HPI  line 
would  also  be  installed  to  provide  a 
redundant  flow  path.  This  new  line  also 
would  be  provided  with  a  remote 
manual  isolation  valve. 

Containment  isolation  capability 
maintained  through  manual  action  by 
the  operators,  and  the  arrangement  of 
the  system  is  such  that  failure  of  the 
makeup  system  does  not  affect  the 
operation  of  the  ^p\  system.  Normal 


operation  of  the  systems  is  unaffected 
by  the  proposed  changes. 

The  Commission  has  evaluated  the 
environmental  impact  of  the  proposed 
amendment  and  has  determined  that 
post-accident  radiological  releases 
would  not  be  greater  than  previously 
determined.  Neither  does  the  proposed 
amendment  otherwise  affect 
radiological  plant  effluents  during 
normal  operation.  Therefore,  the 
Commission  concludes  that  there  are  no 
signifcant  radiological  environmental 
impacts  associated  with  this  proposed 
amendment 

With  regard  to  potential  non- 
radiological  impacts,  the  porposed 
amendment  involves  a  change  in 
surveillance  requirements.  It  does  not 
affect  non-radiological  plant  effluents 
and  has  no  other  environmental  impact 
Therefore,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed 
amendment 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
that  the  environmental  effects  of  the 
proposed  action  are  not  significant  any 
alternatives  with  equal  or  greater 
environmental  impacts  nG«d  not  be 
evaluated. 

The  principal  alternative  would  be  to 
deny  the  requested  amendment  This 
would  not  reduce  the  environmental 
impacts  attributable  to  this  facility  and 
would  result  in  reduced  reliability  of 
feed  and  bleed  cooling  capability  in  the 
event  of  off-design  basis  complete  loss 
of  feedwater  event 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
resources  not  previously  considered  in 
the  Final  Environmental  Statement 
related  to  operation  of  the  Davis-Besse 

facility. 

Agencies  and  Persons  Consulted 

The  Commission's  staff  reviewed  the 
licensee's  request  and  did  not  consult 
other  agencies  or  persons. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  amendment. 

Based  upon  the  foregoing 
environmental  assessment  we  conclude 
that  the  proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  October  27. 1967. 
which  is  available  for  public  insiltection 
at  the  Commission's  Public  Document 


Room,  1717  H  Street  NW..  Washington. 
DC.  and  at  the  University  of  Toledo 
Library.  Documents  Department  2801 
Bancroft  Avenue.  Toledo.  Ohio  43806. 

Dated  at  Rockville,  Maryland,  this  I3th  day 
of  May  1988. 

For  the  Nuclear  Regulatory  Conuniuion. 
Albert  W.DsAgazio, 
Acting  Director,  Inject  Directorate  III-3, 
Division  of  Reactor  Projects— III,  IV,  Vand 
Special  Projects. 
[PR  Doc.  88-11563  Filed  5-23-88;  8:45  am] 
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Advisory  Coihmittoe  on  Reactor 
Safeguards,  Suboommittea  on  Thermal 
HydniuHc  Ptianoinana;  Meeting 

The  ACRS  Subcommittee  on  Thermal 
Hydraulic  Phenomena  will  hold  a 
meeting  on  May  27. 1988.  Room  1048, 
1717  H  Stoeet  NW..  Washington.  DC. 

Most  of  this  meeting  will  be  closed  to 
protect  privileged  commercial 
information. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 
Friday,  May  27, 1988—8.00  aan.  until  the 

conclusion  of  business 

The  Subcommittee  will  review  the  W 
revised  ECCS  Model  for  2'Loop  Upper 
Pleniun  Injection  [UPQ  plants. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee  I 

Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Recordings  will  be  permitted 
only  during  those  portions  of  the 
meeting  open  to  the  public  and 
questions  may  be  asked  only  by 
members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subconunittee,  along  with 
any  of  its  consultants  who  may  be 
presrait  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  diuing  the  balance  of  the 
meeting. 

The  SubccHumittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  Staff, 
Westinghouse,  their  consultants,  and 
other  interested  persons  regarding  this 
review. 

Further  information  regarding  topics 
to  be  discussed,  the  scheduling  of 
sessions  open  to  the  public,  whether  the 
meeting  has  been  cancelled  or 
rescheduled,  the  Chairman's  ruling  on 
requests  for  the  opportunity  to  present 


oral  statements  and  the  time  allotted 
therefor  can  be  obtained  by  a  prepaid 
telephone  call  to  the  cograzant  ACRS 
staff  membec  Mr.  Paul  Boehaert 
(telephone  202/634-3267J  between  7:30 
a.m.  and  4:15  p.m.  Persons  planning  to 
attend  this  meeting  are  urged  to  contact 
the  above  named  iadividual  one  or  two 
days  before  the  scheduled  meeting  to  be 
advised  of  any  changes  in  schedule,  etc., 
which  may  have  occurred. 

Date  May  t7.  ISBB. 

AgaistaotExecKtiwe  Director  for  nvject 
Review. 

(FB  Itec.«l-uaS7file4  SnZ3-8B:  •145  am] 
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•tai.; 
«f  Issuance  of 
to  Facfflty  Operating 
Opportanlty  for  Hearing 

.  TbeU.S.  Mudear  Regulatary 
Commission  [Ihe  Commission]  is 
considering  issuance  of  an  anendment 
to  Facilily  Operating  License  No.  DPR- 
50,  issued  to  CPU  Nuclear  Corporation 
(the  licensee],  Tor  opef  ation  of  the  Three 
Mile  Island  ivluclear  Station,  Uaii  1 
(TMI-1)  located  In  Dauphin  County, 
Pennsylvania. 

The  amendment  vreuld  revise  the 
FaciUty  Operation  license  and  the 
Tecjlraical  Specifications  to  allow  an 
increase  in  the  rated  |Jower  level  for 
TMI-1  fi-ora  2S35  MWt  to  2588  MWt.  a 
\3%  increase.  This  amendoient  was 
requested  in  a  GFU  Nuclear  Corporation 
letter  darted  April  M,  1OT8.  The 
licensee's  subiiuttal  included  discussion 
of  the  results  of  supporting  anafjnes  and 
systems  reviews  for  operation  at  (his 
sli^Uly  higher  power  level  and  atades 
that  the  evaluation  identified  ao  adverse 
nuclear  safety  effects.  Most  of  (ke 
original  safety  aoalyses  for  TMI-1 
performed  prior  to  iaeuaace  of  its 
operating  license  used  the  higher  power 
level  (2568  MWt)  as  their  basis. 

Prior  to  issuance  of  the  proposed 
license  amendment  the  Commission 
win  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act]  and  the  Commission's 
regulation. 

By  June  23. 1988,  the  licensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
lor  heating  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and 


petitions  for  leave  to  intervene  shall  be 
filed  in  accordance  %vith  fte 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFK  Part  2.  If  a  request  for  a  hearing  or 
peMon  for  leave  to  intervene  is  filed  by 
tiie  above  date,  the  Commtssion  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
CSiainnan  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition;  and  the 
Secretafy  or  fte  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  mtervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  die  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding:  [2]  the 
nature  and  extent  ol  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  la  "die  proceeding  oa  the 
petitioner's  Interest.  The  p^ition  should 
^so  identify  (he  specific  aspect(s}  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  wiQiout  xequestiDg  leave  of  the 
Board  up  to  fifteen  (13]  days  prior  to  the 
first  pjiehearing  coniference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  suist  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene,  which  must  include  a  list  of 
the  contentions  that  are  sought  to  be 
litigated  in  the  matter,  and  the  basis  for 
each  conte:  tion  set  forth  with 
reasonable  spedficity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
hmitatians  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  fiie  conduct  of  the 
healing,  including  the  opportimity  to 


present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  mu8t.be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  1717  H  Street  NW, 
Washington.  DC  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  [10]  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  promptly  so 
inform  the  Commission  by  a  toll-free 
telephone  call  to  Westeia  Union  at  1- 
800-325-8000  (n  Miasoari  1-8GS-342- 
6700}.  The  Westers  Uaien  cqwrator 
shodd  be  grvea  Datagram  Identification 
Nmsber  S737  and  the  following  message 
addressed  to  }ofaa  F.  Stoiz:  Petitioner's 
name  and  tetephene  number  date 
petition  was  mailed;  plant  name;  and 
publication  date  and  page  number  of 
this  Federal  Register  notice.  A  copy  of 
the  petition  should  also  be  sent  to  the 
Office  of  the  General  Counsel,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20SS5,  and  to  Ernest  L. 
Blake,  Jr.,  Esqnire,  Shaw,  Pittman.  Potts 
and  Trowbridge,  2300  N  Street  NW., 
Washington,  DC  20037. 

Nontimely  filiags  of  petitions  for  leave 
to  intervene,  anseaded  petitions, 
supplemental  petitions  and /or  requests 
for  hearings  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presic^og  officer  or  the 
jM-esiding  Atomic  S«dety  and  Lioensing 
Board  that  the  petition  and/ or  request 
should  be  granted  based  upon  a 
balandag  of  the  factors  specified  in  10 
CFR  2.714(a){l)(i)-(v]  and  2.714(d]. 

If  a  request  for  hearing  is  received,  the 
Comnassioa's  staff  may  issue  the 
amendment  after  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it 
publishes  a  further  notice  for  pubHc 
comment  of  its  proposed  finding  of  no 
significant  hazards  consideration  in 
accordance  with  10  CFR  50.91  and  50.92. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  April  18, 1986.  which 
is  available  for  public  inspection  at  the 
Commission's  Public  Document  Room. 
1717  H  Street  NW.,  Washington.  DC 
2055S,  and  at  the  Local  Public  Document 
Room,  Government  Publications 
Section,  State  Library  of  Pennsylvania, 
Walnut  Street  aiul  Conunoawealth 
Avenue,  Box  1601,  Harrisburg, 
Pennsylvania  17105. 

Dated  at  Rockvine,  Maryland,  tiiis  10th  day 
of  May  1988. 
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For  the  Nuclear  Regulatory  CouuniMion. 
)olio  F.  Stolz, 

Director,  Project  Directorate  1-4,  Division  of 
Reactor  Projects  I/ll,  Office  of  Nuclear 
Reactor  Regulation. 

(FR  Doc  88-11566  Filed  5-23-88;  8:45  am] 
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[Docket  No.  50-346] 

Toledo  Edison  Co.  and  The  Cleveland 
Electric  Illuminating  Co.;  ConeMeration 
of  leeuance  of  Amendment  to  Facility 
Opeiating  License  and  Opportunity 
ror  neanng 


The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF-3. 
issued  to  the  Toledo  Edison  Company 
and  The  Cleveland  Electric  Illuminating 
Company  (the  licensee),  for  operation  of 
the  Oavis-Besse  Nuclear  Power  Station, 
Unit  No.  1,  located  in  Ottawa  County, 
Ohio. 

The  proposed  amendment  would 
revise  the  provisions  in  the  Davis-Besse 
Nuclear  Power  Station,  Unit  Np.  1, 
Technical  Specifications  (TS's)  relating 
to  the  number  of  pressure  switches  used 
to  initiate  the  Steam  and  Feedwater 
Rupture  Control  System  (SFRCS).  l 

The  proposed  amendment,  | 

specifically,  would  revise  Technical 
Specification  3.3.2.2,  Table  3.3-11. 
"Steam  and  Feedwater  Rupture  Control 
System."  by  reducing  the  number  of 
pressure  switches  used  to  initiate  the 
SFRCS  fit)m  16  to  8.  Currently,  two 
pressure  switches  per  steam  line  provide 
input  to  each  logic  channel.  Actuation  of 
either  of  these  pressiire  switches  will 
trip  the  logic  channel.  There  are  two 
redundant  logic  channels  for  each 
independent  SFRCS  actuation  channel. 
The  amendment  would  reduce  the 
number  of  pressure  switches  so  that 
only  one  pressure  switch  per  steam  line 
would  provide  input  to  each  logic 
channel.  The  total  number  of  channels, 
channels  to  trip,  minimum  channels 
operable,  and  required  action  would 
remain  unchanged. 

Prior  to  issuance  of  the  proposed 
license  amendment  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act]  and  the  Commission's     i 
regulations. 

By  June  23, 1988,  the  licensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  hearing  and  a  petition  for  leave  to 


intervene.  Requests  for  a  hearing  and 
petitions  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition:  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order.  

As  reqmred  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene,  which  must  include  a  list  of 
the  contentions  that  are  sought  to  be 
litigated  in  the  matter,  and  the  basis  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 


present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  1717  H  Street  NW., 
Washington,  DC  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  promptly  so 
inform  the  Conunission  by  a  toll-fi«e 
telephone  call  to  Western  Union  at  1- 
800-325-6000  (in  Missouri  1-80O-342- 
6700).  The  Western  Union  operator 
should  be  given  Datagram  Identification 
Number  3737  and  the  following  message 
addressed  to  Kenneth  E.  Perkins: 
Petitioner's  name  and  telephone 
nimiber;  date  petition  was  mailed;  plant 
name;  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555, 
and  to  Gerald  Chamoff,  Esq.,  Shaw, 
Pittman,  Potts  and  Trowbridge,  2300  N 
Street  NW.,  Washington,  DC  20037, 
attorney  for  the  licensees. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  detenmnatiop  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(i)-(v)  and  2.714(d). 

ff  a  request  for  hearing  is  received,  the 
Commission's  staff  may  issue  the 
amendment  after  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it 
publishes  a  further  notice  for  public 
comment  of  its  Intent  to  make  a  no 
significant  hazards  consideration  finding 
in  accordance  with  10  CFR  50.91  and 
S0.92. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  January  28, 1968, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room.  1717  H  Street  NW.,  Washington. 
DC  20555,  and  at  the  University  of 
Toledo  Library,  Doctunents  Department, 
2801  Bancroft  Avenue,  Toledo.  Ohio 
43606. 

Dated  at  Rockville,  Maryland,  this  13th  day 
of  May  1968. 


^  For  the  Nndear  Regulatory  CommiMioa, 

Albert  W.  Da  Asaxio, 
Acting  Director,  Project  Directorate  ffI-3, 
Division  of  Reactor  Projects— III.  IV,  Vand 
Special  Projects. 

(FR  Doc.  88-11587  Filed  5-23-88:  8:45  am] 
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[Docket  Na  50-346] 

Tolede  Edieon  Co.  and  Cleveland 
Eleetric  Muminailng  Co.;  ConeMeration 
of  leauanoe  of  Amendment  to  Facility 

Oparatkig  Uoenae  and  Opportunity  for 
Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Conunission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF-3, 
issued  to  the  Toledo  Edison  Company 
and  the  Cleveland  Electric  Illuminating 
Company  (the  hcensee],  for  operation  of 
the  Davis-Besse  Nuclear  Power  Station. 
Unit  No.  1,  located  in  Ottawa  County. 
Ohio. 

The  proposed  amendment  would 
revise  the  provisions  in  the  Davis-Besse 
Nuclear  Power  Station,  Unit  No.  1, 
Technical  Specifications  (TS's)  relating 
to  the  main  steam  safety  valve  relief 
capacity /high  flux  trip  setpoint.  Also, 
fce  ASME  Code  requirements  for  the 
main  steam  safety  valves  would  be 
restated. 

Specifically,  the  proposed  amendment 
woi^d  incorporate  into  Technical 
Specification  3.7.1.1  a  redefinition  of  the 
relationship  between  the  total  operable 
main  steam  safety  valve  rehef  capacity 
per  steam  generator  and  Ae  reduction  in 
the  Reactor  Protection  System  High  Flux 
Trip  setpoint.  This  redefinition  would 
allow  the  reduction  in  high  flux  trip 
setpoint  due  to  inoperable  safety 
valves,  to  directly  reflect  the  actual  loss 
of  steam  reUef  capacity  instead  of  the 
more  conservative  relationship 
presently  employed  by  the  Technical 
Specifications.  'The  proposed 
amendment  would  alter  Technical 
Specifications  Bases  3/4.7.1.1  to  restate 
the  ASME  Code  requirements  for  the 
main  steam  safety  valves  as  well  as  to 
reflect  the  redefinition  of  the 
relationship  between  the  main  steam 
safety  valve  relief  capacity  per  steam 
generator  and  the  reduction  in  the 
Reactor  Protection  System  High  Flux 
Trip  setpoint.  Finally,  the  proposed 
amendment  would  delete  Technical 
Specification  3.7.1.1,  Table  3,7-1. 
"Maximum  Allowable  High  Flux  Trip 
Setpoint  Wift  Inoperable  Steam  Line 
Safety  Valves,"  and  Technical 
SpeoificaSoa  4.7.1.1,  Table  4.7-1,  "Steam 
Line  Safety  Valves  per  Steam 
Generator."  as  this  information  would 
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be  incorporated  in  the  changes  noted 
above. 

Prior  to  issuance  of  the  proposed 
license  amendment  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act]  and  the  Commission's 
regulations. 

By  June  23, 1988,  the  licensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  hcense  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  a  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and 
petitions  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition;  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  c^  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioners  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  w^o  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (IS)  days  prior  1o 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene,  which  nust  include  a  list  of 


the  contentions  that  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
resaonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  vtrill  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  tbe  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  inclu<kng  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  1717  H  Street  NW., 
Washington,  DC,  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  promptly  so 
inform  the  Commission  by  a  toll-free 
telephone  call  to  Western  Union  at  1- 
800-325-6000  (in  Missouri  1-600-342- 
6700).  The  Western  Union  operator 
shoiUd  be  given  Datagram  Identification 
Number  3737  and  the  following  message 
addressed  to  Kenneth  E.  Perkins: 
Petitioner's  name  and  telephone 
number;  data  petition  was  mailed;  plant 
name;  and  fmblication  data  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be    ' 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
and  to  Gerald  dhamoff,  Esq.,  Shaw, 
Pittman,  Potts  and  Trowbridge,  2300  N 
Street  NW.,  Washington.  DC  20037, 
attorney  for  the  licensees. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  itie  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(i)-{v)  and  2.714(d]. 

If  a  request  for  hearing  is  received,  the 
Commission's  staff  may  issue  the 
amendmwit  after  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it 
publishes  a  hxrttiet  notice  for  public 
comment  of  its  intent  to  make  a  no 
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significant  hazards  consideration  finding 
in  accordance  witb  10  CFR  50.91  and 
5a92. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  March  4, 1988,  which 
is  available  for  public  inspection  at  the 
Commission's  Ihiblic  Document  Room, 
1717  H  Street  NW.,  Washington.  DC 
20555,  and  at  the  University  of  Toledo 
Library,  Documents  Department  2801 
Bancroft  Avenue,  Toledo,  Ohio  43606. 

Dated  at  Rockville.  Maryland,  this  ISth  day 
of  May  1988. 

For  die  Nuclear  Regulatory  Commistion, 
Albert  W.  Da  Agazio, 

Acting  Director.  Inject  Directorate  IJ/-3, 
Division  of  Reactor  Projecta—JU,  IV.  Vand 
Special  Projects. 

[FR  Doc.  88-11588  Filed  5-23-88;  8:45  am] 
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[Docket  Na  50-433] 

PuMte  Service  Company  of  New 
HarapeWre;  Notice  of  Granting  of 
Exemption 


The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission]  has 
granted  a  schedular  exemption  from 
certain  requirements  of  10  CFR  50.54{w) 
to  the  Public  Service  Company  of  New 
Hampshire  (the  licensee]  for  its 
Seabrook  Station.  This  action  exempts 
the  licensee  from  the  requirement  to 
obtain  on-site  property  damage 
insurance  in  excess  of  $620  inillion  until 
such  time  as  the  Commission  may  issue 
a  low  power  (5%]  operating  license  for 
Seabrook  Station.  The  basis  for  this 
action  is  set  forth  in  the  Commission's 
Exemption  dated  May  11, 1988. 

The  Commission  has  determined  that 
granting  this  exemption  will  not  result  in 
any  significant  environmental  impact 
and  that,  pursuant  to  10  CFR  51.5(d)(4), 
an  environmental  impact  appraisal  need 
not  be  prepared  in  connection  with  this 
action. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  licensee's  request 
dated  October  1. 1987  and  supplement 
dated  February  29. 1988  and  (2)  the 
Commission's  Exemption  dated  May  11, 
1988.  These  items  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  1717  H  Street 
NW.,  Washington,  DC. 

Copies  of  these  items  may  be 
obtained  upon  request  addressed  to  the 
U.S.  Nuclear  Regulatory  Commission, 
Office  of  Nuclear  Reactor  Regulation, 
Washington.  DC  20555.  Attention,  Victor 
Nerses.  Senior  Project  Manager — 
Seabrook  Station  or  Robert  Wood, 
Financial  Policy  Analyst 


Dated  at  Rockville,  Maryland,  this  11th  day 
0fMayl98& 

For  the  Nuclear  Regulatory  Conunission. 
Water  R.  Boder. 

Acting  Director,  Division  of  Reactor 
Projects — I/II.  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  88-11588  Piled  5-23-88: 8:45  am] 


OFFICE  OF  PERSONNEL 
MANAQEMENT 

Excepted  Service 

aqency:  Office  of  Personnel 
Management 

action:  Notice. 


Jtice 
ties^v 
Tthe    \ 


T.  This  gives  notice  of  positions 
placed  or  revoked  under  Schedules  A,  B, 
and  C  in  the  excepted  service,  as 
required  by  dvil  service  rule  VI, 
Exceptions  from  the  Competitive 
Service. 

KM  nmTHER  INFORMATION  CONTACT: 

Leesa  Martin,  (202)  632-072a 

SUPPLEMENTARY  INFORMATION:  The 

Office  of  Personnel  Management 
published  its  last  monthly  noti< 
ufKlating  appointing  authorities 
established  or  revoked  under  I 
Excepted  Service  provisions  of  5  CFR 
Part  213  of  March  29. 1988  (53  FR  14877). 
Individual  authorities  established  or 
revoked  under  Schedule  A.  B.  of  C 
between  April  1, 1988,  and  April  30, 
1988,  appear  in  a  listing  below.  Future 
notices  will  be  pubUshed  on  the  fourth 
Tuesday  of  each  month,  or  an  soon  as 
possible  thereafter.  A  consolidated 
listing  of  all  authorities  wUl  be 
published  as  of  June  30  of  each  year. 

ScbeduleA 

The  following  exception  was 
established: 

Woodrow  Wilson  International  Center 
for  Scholars 

One  East  Asian  Studies  Program 
Administrator,  one  International 
Security  Studies  Program  Administrator, 
one  Latin  American  Program 
Administrator,  one  Russian  Studies 
Program  Administrator,  and  one  West 
European  Program  Administrator. 
Effective  April  28, 1988. 

The  following  exception  was  revoked: 

Smithsonian  Institution 

One  Russian  Studies  Program 
Administrator,  one  East  Asian  Studies 
Program  Administrator,  one 
International  Security  Studies  Program 
Administrator,  and  one  Latin  American 
Program  Administrator  in  the  Woodrow 


Wilson  International  Center  for 
Scholars.  Effective  April  28, 1988. 

Schedule  B 

No  Schedule  B  authorities  were 
established  or  revoked  during  April. 

Schedule  C 

Department  of  Agriculture 

One  Private  Secretary  to  the 
Administrator  for  Farmers  Home 
Administration.  Effective  April  1, 1988. 

One  Confidential  Assistant  to  the 
Deputy  Secretary.  Effective  ^ril  18, 
1988, 

One  Confidential  Assistant 
(Speechwriter)  to  the  Secretary. 
Effective  April  25, 1988. 

One  Confidential  Assistant  to  the 
Assistant  Secretary  for  Governmental 
and  Public  Affairs.  Effective  April  25, 
198a 

Department  of  Commerce 

One  Confidential  Assistant  to  the 
Deputy  Assistant  Secretary  for  U.S.  and 
Foreign  Commercial  Services.  Effective 
April  4. 1988. 

One  Special  Assistant  to  the  l)irector 
for  Office  of  Public  Affairs.  Effective 
April  4, 1988. 

One  Confidential  Assistant/Chief  of 
Protocol  to  the  Chief  of  Staff.  Effective 
April  7, 1988. 

One  Director  of  Congressional  Affairs 
to  the  Under  Secretary  for  International 
Trade  Administration.  Effective  April  13, 
1988. 

One  Confidential  Assistant  to  the 
Secretary  of  Commerce.  Effective  April 
22.1988. 

Department  of  Defense 

One  Personal  and  Confidential 
Assistant  to  the  Assistant  Secretary  of 
Defense.  Effective  April  6, 1988. 

One  Private  Secretary  to  the  Deputy 
Under  Secretary  of  Defense  for  Policy. 
Effective  April  6, 1988. 

One  Staff  Assistant  to  the  Assistant 
Secretary  of  Defense  for  Legislative 
Affairs.  Effective  April  7, 1988. 

One  Archives  Technician  to  the 
Director  for  White  House  Television 
Office.  Effective  April  13. 1968. 

Department  of  Education 

One  Special  Assistant  to  the  Under 
Secretary.  Effective  April  4, 1988. 

One  Special  Assistant  to  the 
Commissioner  for  Rehabilitation 
Services  Administration.  Effective  April 
4,1988. 

One  Confidential  Assistant  to  the 
Deputy  Assistant  Secretary  for 
Legislation.  Effective  April  7. 198& 


One  Confidential  Assistant  to  the 
Executive  Secretary.  Effective  April  8. 
1988. 

One  Special  Assistant  to  the 
Secretary  to  the  Senior  Special 
Assistant.  Effective  April  8, 1988. 

One  Special  Assistant  to  the  Under 
Secretary.  Effective  April  25, 1988. 

Department  of  Energy 

One  Staff  Assistant  Special  Studies 
to  the  Chairman  for  Federal  Energy 
Regulatory  Commission.  Effective  April 
14. 1988. 

One  Special  Assistant  to  the  Assistant 
Secretary  for  Nuclear  Energy.  Effective 
April  18, 198& 

One  Staff  Assistant  to  the  Assistant 
Secretary  for  Environment  Safety  and 
Health.  Effective  April  20, 1988. 

One  Senior  Policy  Assistant  to  the 
Principal  Deputy  Assistant  Secretary  for 
Congressional.  Intergovernmental  and 
Public  Affairs.  Effective  April  25. 1988. 

Department  of  Health  and  Human 
Services 

One  Special  Assistant  to  the  Assistant 
Secretary  for  Human  Development 
Services.  Effective  April  4. 1988. 

One  Director.  Youth  2000  Program  to 
the  Assistant  Secretary  for  Human 
Development  Services.  Effective  April  4. 
1988. 

One  Deputy  Director  to  the  Director 
for  Office  of  Public  Liaison.  Effective 
April  7, 1988. 

One  Director,  Office  of  Public  Liaison 
to  the  Associate  Administrator  for 
Commuidcations.  Effective  April  18, 
1988. 

One  Special  Assistant  to  the 
Commissioner  for  Head  Start  Bureau. 
Effective  ^ril  18, 1988. 

One  Director,  Office  of 
Congressional/External  Affairs  to  the 
Associate  Commissioner  for  Office  of 
Governmental  Affairs.  Effective  April 
iai98a 

Department  of  Houning  and  Urban 
Development 

One  Special  Assistant  to  the  Regional 
Administrator  for  Regional  Housing 
Commissioner.  Effective  April  4. 1988. 

One  Special  Assistant  to  the 
.  Secretary.  Effective  April  6, 198& 

One  Executive  Assistant  to  the 
Deputy  Assistant  Secretary  for  Multi- 
family  Housing.  Effective  April  18. 1988. 

One  Executive  Assistant  to  the 
Regional  Administrator  for  the  Regional 
Housing  Conunissioner.  Effective  April 
25. 1988. 

One  Special  Assistant  to  the  Deputy 
Assistant  Secretary  for  Single  Family 
Housing.  Effective  April  25. 1988. 


i  •  ! 
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Department  of  the  Interior 

One  Special  Assistant  to  the  Assistant 
to  the  Secretary  and  Director  for 
External  Affairs.  Effective  April  7. 1988. 

One  Special  Assistant  to  the  Assistant 
to  the  Secretary  and  Director  for  Office 
of  Public  Affairs.  Effective  April  18. 
1988. 

One  Congressional  Liaison  Specialist 
to  the  Director  for  Office  of  Surface 
Mining  Reclamation  and  Enforcement. 
Effective  April  20. 1988. 

Department  of  Justice 

One  Staff  Assistant  to  the  Chief  of 
Staff  to  the  Attorney  General.  Effective 
April  20. 1988. 

One  Senior  Liaison  Officer  to  the 
Director  for  Office  of  Liaison  Services. 
Effective  April  25, 1968. 

One  Staff  Assistant  to  the  Director  for 
Bureau  of  Justice  Statistics.  Effective 
April  29. 1988. 

Department  of  Labor 

One  Assistant  to  the  Secretary's 
Representative  for  Office  of  Public  and 
Intergovernmental  Affair.  Effective  April 
1. 1988. 

One  Associate  Assistant  Secretary  to 
the  Assistant  Secretary  for 
Congressional  Affairs.  Effective  April 
18.1988. 

One  Staff  Assistant  to  the  Director  for 
Office  of  the  Federal  Contract 
Compliance  Programs.  Effective  April 
25,1988. 

One  Special  Assistant  to  the  Director 
for  the  Office  of  Federal  Conbitict 
Compliance  Programs.  Effective  April 
25.1988. 

One  Staff  Assistant  to  the  Director  for 
the  Women's  Bureau.  Effective  April  29, 
1988. 

One  Associate  Deputy  Under 
Secretary  to  the  Deputy  Under  Secretary 
for  Labor-Management  Relations  and 
Cooperative  Pn^rams.  Effective  April 
29.198a 

Department  of  the  Navy 

One  Private  Secretary  to  the  Under 
Secretary  of  the  Navy.  Effective  April 
15. 1988. 

Department  of  State 

One  Legislative  Management  Officer 
to  the  Assistant  Secretary  for  Office  of 
Legislative  and  Intergovernmental 
Affairs.  Effective  April  1. 1988^ 

One  Director/Coordinator  of 
Intergovernmental  Affairs  to  the 
Assistant  Secretary.  Effective  April  a 
1988. 

One  Secretary  (Typing)  to  the 
Assistant  Secretary.  Effective  April  13. 
1988. 


One  Staff  Assistant  to  the  Under 
Secretary  for  Management  Effective 
April  22. 1988. 

One  Public  Affairs  Specialist  to  the 
Assistant  Secretary  for  the  Bureau  of 
Inter-American  Affairs.  Effective  April 
22,1988. 

Department  of  Transportation         ^ 

One  Special  Assistant  to  the 
Administrator  for  Federeal  Aviation 
Administration.  Effective  April  1. 1988. 

One  Public  Affairs  Officer  to  the 
Administration  for  Federal  Railroad 
Asministration.  Effective  April  1. 198a 

One  Staff  Assistant  to  the  Federal 
Highway  Administrator.  Effective  April 
11. 1988. 

One  Staff  Assistant  to  the  Deputy 
Secretary.  Effective  April  13, 1988. 

One  Public  Information  Specialist  to 
the  Deputy  Administrator  for  Urban 
Mass  "Transportation  Administration. 
Effective  April  18. 198a 

One  Staff  Assistant  to  the  Assistant 
Secretary  for  Public  Affairs.  Effective 
April  29. 1988. 

Department  of  Treasury 

One  Travel  Clerk  to  the  Deputy 
Assistant  Secretary.  Effective  April  1, 
1988. 

Agency  for  International  Development 

One  Public  Affairs  Specialist  to  the 
Director  for  Public  Liaison.  Effective 
April  7. 1988. 

Arms  Control  and  Disarmament  Agency 

One  Secretary  (Typing]  to  the 
Director.  Effective  April  13. 198a 

Environmetal  Protection  Agency 

One  Special  Assistant  to  the  Deputy 
Administrator.  Effective  April  2a  1988. 

Federal  Home  Loan  Bank  Board 

One  Secretary  (Typing]  to  the 
Executive  Director  for  Federal  Savings 
and  Loan  Insurance  Corporation. 
Effective  April  4. 198a 

Federal  Trade  Commission 

One  Staff  Assistant  to  the  Chairman. 
Effective  April  25. 1988. 

General  Services  Administration 

One  Special  Assistant.  Media 
Relations  to  the  Associate 
Administrator  for  Public  Affairs. 
Effective  April  1, 1988. 

One  Confidential  Assistant  to  the 
Regional  Administrator  for  Region  8 
Denver.  Effective  April  4. 1968. 

International  Trade  Commission 

One  Staff  Assistant  (Legal)  to  the 
Commissioner.  Effective  April  7. 198a 
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National  Credit  Union  Administration 

One  Writer-Editor  to  the  Executive 
Director.  Effective  April  18. 19ea 

Office  of  Personnel  Management 

One  Special  Assistant  to  the  Director 
for  Office  of  I>ublic  Affairs.  Effective 
April  25, 1988. 

One  Special  Assistant  to  the        ' 
Associate  Director  for  Administration 
Group.  Effective  April  25, 1988. 

United  States  Information  Agency  ' 

One  Special  Assistant  to  the  Director 
for  Private  Sector  Committees.  Effective 
April  25. 198& 

Veterans  Administration  | 

One  Director,  Congressional  Affairs  to 
the  Associate  Deputy  Administrator  for 
Congressional  and  Intergovernmental 
Affairs.  Effective  April  6, 1988.        j 

U.S.  Oflke  of  Personnel  MaDagementj 
Coastance  Honiflr,  ' 

Director. 

Airihority:  5  U.S.C  3301,  3302;  E.0. 10677,  3 
CFR 1954-1958  Comp..  P.  21& 
[FR  Doc.  88-11211  Filed  5-23-88;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 


No.  34-2S703;  RIa  Na  SR-Amn- 


I 
••-111 


Self  •Regulatory  Organizationa;     I 
Propoaad  Rule  Change  by  American 
Stock  Exchange,  Inc.  Relating  to  the 
Tradhig  of  Opttona  on  U.8.  Traaaury 
Notea  and  Bonda 

Pursuant  to  section  19(b)(1)  of  th^ 
Securities  Exchange  Act  of  1934, 15 
U.S.C  78«(b)(l),  notice  is  hereby  given 
that  on  April  22. 1988,  the  American 
Stock  Exchange,  Inc.  ("Amex")  filed 
with  the  Securities  and  Exchange 
Commission  the  proposed  rule  change 
as  described  in  Items  L II.  and  ID  below, 
which  Items  have  been  prepared  by  the 
Amex.  The  Commission  is  publishing 
this  notice  to  soUcit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

1.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  American  Stock  Exchange,  lac. 
(the  "Exchange")  proposes  to  add 
certain  new  rules  relating  to  the  trading 
of  options  on  U.S.  Treasury  notes  and 
bonds.  These  rules  are  to  be  included  in 
new  section  13  of  Part  V  of  its  rules 
applicable  to  options  trading.  Pursuant 
to  such  rule  change,  the  Exchange  plans 
to  initiate  trading  of  "European"  style 


options  on  eadi  of  the  regularly 
auctioned  U.S.  Treasury  notes  and 
bonds  having  maturity  ranges  from  three 
years  to  thirty  years.  The  &cchange'8 
rules  have  previously  been  approved  for 
trading  options  on  Treasury  securities* 
and  it  will  retain  its  present  rules 
applciable  to  the  trading  of  "American" 
style  Treasury  options.  In  addition,  the 
Exchange  is  proposing  to  implement  a 
new  electronic  limit  order  system  for  the 
trading  of  these  new  Treasury  note  and 
bond  options.  All  bids  and  offers  will  be 
entered  into  the  electronic  system  and 
displayed  in  a  limit  order  book. 
Executions  will  result  from  the  entering 
of  orders  at  prices  equal  to  or  better 
than  the  bids  and  offers  being  displayed 
in  the  limit  order  book.  The  &cchange 
proposes  to  use  a  member  board  broker 
for  the  entering  of  all  orders  into  the 
system  and  to  supervise  trading  therein. 
It  is  also  planning  to  use  market  makers 
rather  than  speciaUsts  to  provide  market 
making  support  for  such  new  Treasury 
options. 

All  existing  rules  of  the  Exchange, 
including  the  other  Sections  of  Part  V, 
will  also  be  applicable  to  the  new 
"European"  style  Treasury  options  to 
the  extent  that  they  are  not  jnciMisistent 
with  or  have  not  been  superaeded  by  the 
rules  in  the  proposed  new  section  13. 

The  text  of  the  proposed  rule  change 
is  found  in  Appendix  A  to  this  notice. 

n.  Self-Regulatory  Organizatioii's 
Statement  of  tiie  Parpose  of.  and 
Statutory  Basis  fw.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Amex  included  statements  concerning 
the  purpose  of.  and  basis  for.  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  sp>ecified  in  Item  IV  below.  The 
Amex  has  prepared  summaries,  set  forth 
in  sections  (AJ,  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(1)  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  establish  a  new  Exchange 
program  for  the  trading  of  standardized 
options  on  Treasiuy  notes  and  bonds  to 
supplement  its  existing  programs 
involving  options  on  Treasury  securities. 
The  program  has  been  specificaUy 


■  See  Secnritiet  Exchange  Act  Release  No.  10128 
(October  14. 1982).  47  FR  4«2S  (File  No.  SR-Anex- 

82-15). 


designed  to  meet  die  needs  of,  and  to 
closely  parallel  the  trading  procedures 
followed  by,  the  Primary  Dealers  in  the 
cash  market  for  U.S.  Treasury  securities. 

The  Treasury  options  covered  by  this 
rule  change  are  very  similar  in  most 
respects  to  the  options  on  Treasury 
notes  and  bonds  which  have  previously 
been  approved  and  are  presenUy  traded 
on  the  Exchange,  with  one  principal 
exception;  the  Treasury  note  and  bond 
options  involved  in  this  filing  are 
"European"  style  as  opposed  to  the 
"American"  style  options  presently 
traded.  The  minimum  fi^ctional  change 
in  bids  and  offers  is  also  being  reduced 
from  l/32nd  to  l/64th  of  a  pocent  as 
this  is  the  normal  price  variation  in  the 
underlying  cash  market  for  Treasuries. 
Otherwise  the  contract  terms  for  the 
new  options  are  substantially  the  same 
as  for  the  existing  options — the  unit  of 
tradiiig  is  SlOCMXX)  principal  amount:  the 
exercise  price  will  be  established  as  a 
percent  of  principal  amount  of  the 
underlying  Treasury  securities,  with  1% 
intervals  being  used  for  the  longer 
maturities  and  V^%  for  the  shorter 
maturities;  position  limits  will  remain 
the  same:  reporting  requirements  will  be 
the  same;  margin  requirements  will  be 
the  same;  and  settlement  of  exercises 
will  require  delivery  of  the  specific  note 
or  bond  covered  by  the  options  contract. 

The  Exchange  is  proposing  to 
introduce  new  series  of  option  «mtracts 
on  each  of  the  regularly  auctioned 
Treasury  notes  and  bonds  in  the 
maturity  ranges  from  three  years  to 
thirty  years.  It  is  planning  to  open  series 
with  expiration  dates  in  each  of  the 
three  or  four  successive  months 
following  the  month  in  which  the 
Treasury  note  or  bond  is  auctioned.  If 
oidy  three  months  are  opened,  then  on 
the  expiration  of  the  first  of  such 
successive  months,  series  in  the  next 
successive  month  will  be  opened.  Thus, 
it  is  anticipated  that  four  successive 
months  will  be  traded  with  respect  to 
each  newly  auctioned  Treasury  note  or 
bond  and,  since  these  Treasury 
securities  are  regularly  aunctioned  each 
quarter,  the  result  will  be  that  the  last 
expiration  month  with  respect  to  each    - 
specific  note  or  bond  will  overlap  the 
first  expiration  month  for  options  on  the 
next  note  or  bond  In  the  same  maturity 
range.  The  Exchange  does  not  expect  to 
open  more  than  four  successive 
expiration  months  with  respect  to  each 
note  or  bond  unless  the  particular  note 
or  bond  is  reopened  by  die  Treasury 
Department  and  is  the  subject  of  a  new 
auction:  in  that  case,  the  Exchange  will 
open  new  expiration  months  on  the 
reissued  Treasury  note  or  bond  in  the 
same  manner  as  if  it  were  a  new  issue. 


The  Exchange  has  determined  that  most 
of  the  trading  by  the  Primary  Dealers 
and  their  customers  is  concentrated  in 
the  newly  auctioned  Treasury  securities 
(referred  to  as  "on-the-run"  Treasury 
securities);  therefore,  the  Exchange 
plans  to  confine  trading  to  those  series 
of  options  in  which  it  anticipates  the 
most  trading  interest 

The  most  significant  changes  being 
proposed  by  the  Exchange  in  its  filing 
relate  to  the  system  whidi  it  is 
developing  for  the  trading  of  options  on 
the  Treasury  securities.  As  in(Ucated 
above,  the  cash  market,  especially  in  on- 
the-run  Treasury  securities,  is  conducted 
mainly  among  forty  or  so  Primary 
Dealers  and  several  aspiring  Primary 
Dealers  who  make  markets  and  trade  in 
these  issues  among  themselves  and  also 
trade  as  principal  in  filling  the  orders  of 
their  customers  such  as  banks, 
insurance  companies,  pension  funds, 
mutual  funds  and  other  financial 
institutions.  Most  of  the  trading  among 
the  Primary  Dealers  is  done  through  a 
few  brokers  who  have  developed  and 
own  proprietary  screen  networks 
showing  current  bids  and  offers  and 
other  price  information.  The  Dealers 
place  most  of  their  orders  through  these 
brokers  as  a  means  of  maintainhig 
anonymity  and  because  of  the  services 
that  are  provided  by  the  proprietary 
screen  networics.  The  brokers  do  not  do 
any  proprietary  trading;  however,  to 
maintain  the  anonymity  of  their 
customers  they  normally  take  the 
opposite  side  of  each  trade,  becoming 
the  seller  to  the  purchaser  and  the 
purchaser  from  the  seller.  In  the 
clearance  and  setUement  process  the 
positions  of  the  broker  net  out,  with 
deliveries  and  payments  flowing  directly 
between  the  principals  to  the 
transactions.  It  is  these  market 
participants  whom  the  Exchange 
primarily  is  seeking  to  provide  with 
facilities  for  the  trading  of  options  on 
underlying  Treasury  securities. 

With  the  above  structure  in  mind,  the 
Exchange  has  developed  a  trading 
system  that  will  provide,  with  certain 
limi^d  exceptions  noted  below,  for  the 
entiy  of  all  bids  and  offers  and  the 
execution  of  all  orders  in  an  electronic 
limit  ord^r  system.  A  key  element  of  the 
plan  involves  utilizing  a  Board  Broker  on 
the  floor  of  the  Exchange  who  will  have 
responsibiUty  for  receiving  bids  and 
offers  and  entering  them  into  the  system 
as  well  as  monitoring  the  trading 
activity  and  furnishing  information  to 
brokers  when  requested.  In  order  to 
provide  an  appropriate  linkage  with  the 
cash  maiicet  structure  described  above, 
the  Exchange  is  proposing  to  utilize  as  a 
Board  Broker,  one  of  the  existing 


Primary  Dealer  Brokers  which  has  its 
own  proprietary  screen  network  that 
will  be  utilized  for  displaying  Exchange 
options  quotations  to  its  customers. 

The  functions  of  the  Board  Broker 
would  be  very  similar  to  those  of  board 
brokers  that  have  been  utilized  in  the 
past  on  other  options  exchanges. 
Members  of  the  Exchange  would  be 
permitted  to  install  dedicated  telephone 
lines  from  their  "upstairs"  trading  and 
order  processing  facihties  directiy  to 
Board  Broker  personnel  on  the  Exchange 
floor  for  the  purpose  oFentering  orders.* 
A  number  of  the  Exchange's  members 
are  already  Primary  Dealers  and  it  is 
anticipated  that  other  Primary  Dealers 
may  elect  to  become  members  to  take 
advantage  of  these  facilities.  While  the 
Exchange  anticipates  having  only  one 
Board  Broker  (who  is  affiliated  with  a 
Primary  Dealer  Broker)  other  Primary 
Dealer  Brokers  will  be  encouraged  to 
become  members  so  that  they  can  route 
orders  directiy  to  the  Exchange  floor 
and  act  as  vendors  in  disseminating 
Exchange  maricet  data  over  their  screen 
networks.  Members  will  not  be  required 
to  install  dedicated  telephone  lines  in 
order  to  trade  through  this  system;  tiiiey 
may  continue  to  send  their  orders  to 
their  booths  on  the  floor  and  utilize 
brokers  to  deliver  the  orders  to  the 
Board  Broker  for  entry  into  the  system. 
The  Exchange  is  also  planning  to  use  its 
present  automated  order  switching 
system  to  deliver  orders  to  the  Board 
&oker,  but  perhaps  not  at  start  up. 

The  electronic  limit  order  system  will 
receive  all  bids  and  offers  (with  certain 
exceptions  described  below),  store  such 
orders  and  execute  them  against 
matching  orders  entering  the  system, 
display  the  best  current  bid  and  offer 
together  with  size  and  furnish  printed 
reports  of  all  executions.  Unexecuted 
orders  in  the  system  will  be  assigned 
priority,  first  on  the  basis  of  price  and 
then  in  accordance  with  time  of  entry 
and  such  orders  will  constitute  the  l^t 
order  book  for  options  contracts  on  each 
Treasury  note  or  bond. 

Registered  options  traders  could  be 
permitted  to  enter  orders  with  the  Board 
Broker  and  could  be  accorded  the  same 

Eriority  as  proprietary  orders  of  member 
rms  and  public  customer  orders. 
However,  options  traders  could  also 
effect  trades  with  each  other  at  the  post 
if  such  transactions  are  at  prices 
between  the  current  displayed  bid  and 
offer;  in  that  event  both  sides  of  the 


*  Because  of  space  limitations  on  the  Exchange 
floor,  some  portion  of  the  Board  Broker's  input 
operations  may  be  located  at  a  place  remote  from 
the  trading  post  where  the  Treasury  options  are 
traded.  But  even  though  separated  from  the  main 
trading  floor,  these  facilities  will  be  deemed  to  be 
included  within  the  Exchange's  floor  operations. 


transaction  would  be  reported  to  the 
Board  Broker  who  would  enter  it  into 
the  system,  thus  causing  an  execution 
report  to  be  generated. 

Spread  trading  would  also  be  effected 
at  the  trading  post  with  the  Board 
Broker  maintaining  a  separate  display  of 
all  spread  orders  at  specified 
differentials.  Once  a  spread  transaction 
is  effected,  both  legs  of  the  transaction 
would  be  entered  into  the  system  by  the 
Board  Broker,  with  one  leg  being 
permitted  to  "touch"  the  current  bid  or 
offer  and  the  other  leg  to  be  entered  at 
the  net  differential. 

Since  all  orders  would  be  required  to 
be  entered  with  a  specific  price,  the 
Board  Broker  would  be  permitted  to 
accept  only  limit  orders  or  "immediate 
or  cancel"  orders.  At  the  commencement 
of  trading  in  this  new  system  it  is 
anticipated  that  all  orders  will  be 
confined  to  day  orders,  and  at  the  close 
of  trading  each  day  all  unexecuted 
orders  will  be  purged.  The  Exdiange  is 
not  planning  to  use  trading  rotations  or 
single  price  openings  with  this  trading 
system.  Therefore,  members  will  not  be 
permitted  to  give  orders  to  the  Board 
Broker  prior  to  the  opening.  Members 
holding  both  buy  and  sell  orders  of 
Customers  must  cause  such  orders  to  be 
entered  into  the  system  and  executed 
against  the  best  bid  or  offer  displayed  in 
the  limit  order  book  unless  the  orders 
can  be  crossed  at  a  price  between  the 
best  bid  and  offer.  In  the  latter  event 
one  side  of  the  transaction  must  first  be 
exposed  by  display  in  the  limit  order 
book,  before  completing  the  transaction 
by  entering  the  other  side.  Similarly, 
members  may  take  or  supply  options  as 
principal  to  fill  customer  orders  only  if 
the  customer  order  has  first  been 
entered  and  displayed  in  the  limit  order 
book. 

To  provide  market  making  support  for 
these  new  Treasury  options,  the 
Exchange  is  proposing  to  permit 
members  to  become  maiket  makers  in 
the  Exchange's  electronic  limit  order 
system.  In  order  for  such  market  making 
capability  to  be  effective,  it  will  be 
necessary  to  permit  the  market  makers 
to  enter  bids  and  offers  into  the  system 
via  a  direct  computer-to-computer 
interface.  It  is  recognized  that  such  an 
arrangement  could  give  the  market 
maker  a  substantial  advantage  over 
customer  orders  in  the  system  in  the 
event  of  a  sudden  change  in  market 
conditions  warranting  an  adjustment  in 
price.  The  market  makers,  through  the 
use  of  the  computer-to-computer 
interface,  could  "sweep"  the  limit  order 
book  before  members  with  orders  stored 
in  the  system  could  get  to  such  orders 
through  the  Board  Broker  and  change 
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their  prices  Therefore,  it  is  propoaed 
that  the  market  makers'  bids  and  offers 
entered  through  the  computer-to- 
computer  interface  cannot  be  executed 
against  any  bids  or  offers  currently  in 
the  system  (such  bids  and  offers  can, 
however,  be  hit  by  orders  entered 
through  the  Board  Broker].  As  a  result, 
they  can  only  impove  the  current  bid  or 
offer  or  provide  addeddepth  to  existing 
orders  on  the  bgok.  If  the  market  maker 
wishes  to  execute  against  currently 
displayed  bids  and  offers  in  the  limit 
order  book,  such  orders  must  be  entered 
individually  either  through  the  Board 
Broker  or  via  individual  input  terminals 
provided  to  such  market  makers  by  the 
Exchange.  In  order  to  encourage  market 
maker  support  the  Exchange  believes  it 
is  necessary  to  distinguish  between 
Primary  maricet  makers  and  Secondary 
market  makers.  It  is  therefore  proposing 
to  permit  a  Primary  market  maker  who 
is  willing  to  undertake  to  provide  at  all 
times  a  current  bid  and  offer  in  each 
series  of  options  to  which  his         { 
appointment  extends,  to  also  have  a 
direct  input  terminal  into  the  system  for . 
executing  individual  transactions.  Only 
one  Primary  market  maker  would  be 
assigned  to  the  option  contracts 
covering  a  particular  maturity  range  of 
Treasury  notes  and  bonds  [e.g.,  the  five- 
year  note,  or  the  thirty-year  bond). 
However,  a  particular  Primary  market 
maker  might  receive  an  appointment  for 
more  than  one  maturity  range. 
Secondary  market  makers,  not  being 
subject  to  such  an  undertaking,  could 
enter  their  quotes  by  computer-to- 
computer  interface,  but  in  order  to 
initiate  the  execution  of  transactions 
they  would  have  to  give  their  orders  to 
the  Board  Broker  for  entry  into  the , 
system. 

One  Tinal  proposal  is  being  made  by 
the  Accfaange  in  this  Hling  relating  to  the 
capital  requirements  of  traders  and 
market  makers.  The  Exchange's 
subsidiary,  the  Amex  Commodities 
Corporation,  has  made  application  to 
the  Commodity  Futures  Trading 
Commission  for  designation  as  a 
contract  market  for  futures  contracts 
covering  the  same  Treasury  note  and 
bond  issues  which  the  Exchange  will  be 
trading  options  on.  It  is  anticipated  that 
the  same  electronic  limit  order  system 
will  be  used  for  trading  both  the  options 
and  the  futures  and  that  many 
individual  members  who  are  eligible  to 
trade  both  contracts  will  be  doing  so 
simultaneously.  The  Exchange  is 
therefore  proposing  that  such  members 
may  meet  the  capital  requirements  of 
both  the  Exchange  and  the  Amex 
Commodities  Corporation  if  the  sum  of 
the  combined  capital  in  such  members' 


commodities  and  securities  accounts  is 
equal  to  the  simi  of  the  minimum  capital 
requirements  for  the  two  accounts  taken 
together,  and  the  member  has  approved 
the  transfer  of  funds  from  one  account  to 
the  other  as  needed  to  cover  the  trading 
activity  conducted  in  both  accounts. 

(2)  Basis 

The  proposed  rule  change  is 
consistent  with  section  6(b)(5]  of  the  Act 
which  provides  in  part  that  the  rules  of 
the  Exchange  be  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  facihtate  transactions  in 
securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  to  protect  investors 
and  the  public  interest.  The  Exchange 
believes  that  its  proposal  to  expand  its 
Treasury  options  program  will  be 
consistent  with  these  objectives  of  the 
Act  in  that  it  has  been  designed  to  meet 
the  needs  and  to  be  consistent  with  the 
trading  practices  of  that  body  or  market 
professionals  and  institutions  who  are 
largely  instrumental  in  enabling  the 
Federal  Government  to  meet  its  capital 
raising  requirements  and  who  provide 
the  public  with  a  liquid  secondary 
market  in  Treasury  securities. 

In  addition,  the  Exchange  believes  its 
newly  developed  electronic  limit  order 
trading  system  is  an  innovative  and 
effective  approach  to  the  trading  of 
options  in  an  area  where  extremely 
large  size  transactions  are  the  norm  and 
where  close  coordination  of  trading  in 
both  the  cash  markets  and  the 
derivative  markets  is  essential.  By 
linking  its  market  data  system  which 
carries  options  quotations  and  prices, 
with  the  proprietary  screen  networks  of 
the  Primary  Dealer  Brokers,  and 
facilitating  the  placement  of  orders  via 
direct  telephone  lines  to  the  Board 
Broker  for  entry  into  the  trade  execution 
system,  the  Exchange  feels  it  will  be 
signiHcantly  enhancing  the  abihty  of  the 
market  in  Treasury  securities  to  operate 
efficiently. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  wiU  not 
impose  a  burden  on  competition;  rather, 
it  will  bring  more  competition  to  the 
existing  options  markets  for  TreasiHy' 
securities,  will  provide  alternatives  to 
the  futures  markets  for  hedgiiig  positions 
in  Treasury  securities  and  will  better 
enable  Primary  Dealers  and  their 
customers  to  compete  in  the  purchase 
and  sale  of  Treasury  securities  in  the 
cash  markeL 


C.  Self-Reguhtory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  die  proposed 
rule  change. 

in.  Date  of  Effecdvmeu  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  nicfa  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appro{Hiate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  Amex  consents,  the 
Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
'arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  wrritten  statements  with  respect  to 
the  proposed  rule  change  that  are  Hied 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  dian  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Secti<m, 
450  Fifth  Street  NW.,  Washington,  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Amex  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  June  14, 1988. 

For  theCommiision  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

authority. 

lonathao  G.  Katx, 

Secretary. 
Dated:  May  17, 1988. 


Appendix  A-^>rapoaad  Section  IS  of 
Part  V  of  the  Soles  of  the  Americaa 
Stock  Exchmge,  faic 

Section  13.    Treasury  Note  and  Bond 
Options  ("European  "  Style) 

Applicability  eadA  Definitions 

Rule  900E.  The  Rules  in  this  Section 
are  applicable  solely  to  Treasury  note 
and  bond  options  which,  under  the  rules 
of  The  Options  Oearing  Corporation, 
may  be  exercised  only  on  or  about  their 
expiration  dates  f'European  style 
Treasury  note  and  bond  options"). 
Treasurj'  note  and  bond  options  traded 
on  the"  Exchange  under  the  Rules  set 
forth  in  sections  1  through  9  of  this  Part 
V,  which  may  be  exercised  at  any  time 
during  their  lives  pursuant  to  the  rules  of 
The  Options  Clearing  Corporation,  are 
referred  to  herein  as  "American  style 
Treasury  note  and  bond  options." 

Except  to  the  extent  that  specific  rules 
in  this  section  govern  or  unless  the 
context  otherwise  requires,  the 
provisions  of  the  Constitution  and  of  all 
other  rules  and  policies  of  the  Board  of 
Governors  (including  the  rules 
applicable  te  "American"  style  Treasury 
note  and  bond  options  set  forth  in 
sections  1  through  9  of  this  part)  shall  be 
applicable  to  the  trading  on  the 
Exchange  of  "European"  style  Treasury 
note  and  bond  options.  Pursuant  to  die 
provisions  of  Article  1,  Section  3(i)  of 
the  Constitution,  "European"  style 
Treasury  note  and  bond  options  are 
included  within  the  definition  of 
"security"  or  "securities"  as  such  terms 
are  used  in  the  Constitution  and  the 
R^les  of  the  Exchange. 

The  following  terms,  as  used  in  the 
Rules  in  this  Section,  and  as  applied  to 
"European"  style  Treasury  note  and 
bond  options  when  used  in  other  Rules'' 
of  the  Exchange,  shall  have  the 
meanings  set  forth  below: 

(1)  The  term  "regularly  issued 
Treasury  notes  and  bonds"  means  those 
notes  and  bonds  which  the  United 
States  Treasury  Department  regularly 
auctions  and  issues  in  specific  time  to 
maturity  ranges  (i.e.,  10-year  notes,  30- 
year  bonds,  etc.]  at  regular  periodic 
intervals,  usually  every  three  months. 

(2)  The  term  "on-the-run"  Treasury 
securities  means  those  regularly  issued 
Treasury  notes  and  bonds  which  are  the 
most  recently  issued  in  their  specific 
time  to  matwity  ranges. 

(3)  The  term  "underiying  security"  or 
"underlying  Treasury  noteand  bond" 
means,  with  respect  to  an  option 
contract,  the  spedftc  Treesory  note  or 
bond  which  die  Options  Clearing 
Corporation  shall  be  obligated  to  sell  (in 
the  case  of  a  call]  or  purchase  (in  the 


case  of  a  put]  upon  the  valid  exercise  of 
such  option  confract. 

Designation  of  Option  Contracts 

Rule  901E.  All  "European"  style 
Treasury  note  and  bond  option 
contracts  approved  for  trading  on  the^ 
Exchange  shall  be  designated  in 
accordance  with  the  requirements  of 
Rule  901,  and  shall  further  be  designated 
so  as  to  distinguish  them  from  any 
"American"  style  Treasury  note  and 
bond  options  traded  on  the  Exchange. 

Rights  and  ObHgatioos  of  Holders  and 
Writers 

Rule  902E  Subject  to  tlie  provisions  of 
Rule  907  «md  909,  tiie  ri^ts  and 
obligations  of  holders  and  writers  of 
"European"  style  Treasury  note  and 
bond  option  contracts  dealt  inbn  die 
Exchange  shall  be  as  set  forth  in  the 
rules  of  die  Options  Clearing 
Corporation. 

Unit  of  Trading 

Rule  993E.  The  unit  of  trading  in 
"European"  style  Treasury  note  and 
bond  option  confracts  shall  be  $100,000 
principal  amount  of  die  respective 
underlying  Treasury  note  or  bond,  or 
multiples  thereof. 

Premium  Bids  and  Offers 

Rule  904E.  Premiums  for  "European" 
style  Treasury  note  and  bond  option 
contracts  shall  be  quoted  as  a 
percentage  of  par,  with  par  equal  to  100 
points.  Minimum  price  fluctuations  in 
the  prices  of  such  Treasury  note  an  bond 
option  contracts  shall  be  in  increments 
of  one  sixty-fourth  of  one  percent  of  die 
unit  of  trading  (1/54  of  1%  of  $100,000  or 
$15,625  per  contract). 

Series  of  Options  Open  for  Trading 

Rule  905E.  Following  the  auction  by 
the  Treasury  Department  of  a  new 
Treasury  note  or  bond  in  a  particular 
maturity  range  (3-year,  4-year,  5-year,  7- 
year  and  10-year  notes  and  30-year 
bonds),  the  Exchange  may  open  for 
trading  series  of  options  on  that 
underiying  Treasury  note  or  bond 
expiring  in  each  of  the  three  or  four 
successive  months  following  the  month 
in  which  the  Treasury  note  or  bond  is 
auctioned.  If  only  three  such  months  are 
opened  for  trading  then  on  the  business 
day  following  the  last  day  of  trading  in 
those  series  of  option  contracts  expiring 
during  the  first  of  such  successive 
expiration  months,  series  of  options 
expiring  in  the  next  successive  month 
may  be  opened  for  trading.  Thereafter, 
no  series  of  options  covering  that 
Treasury  note  or  bond  shall  be  opened 
for  tradkig  having  expiration  dates  in 
more  distant  months  unless  the  Treasury 


Department,  at  the  time  at  which  a  new 
Treasury  note  or  bond  of  that  maturity 
range  would  normally  be  scheduled  to 
be  auctioned,  shad,  in  lieu  thereof,  offer 
for  sale  additional  principal  amounts  of 
the  previously  auctioned  note  or  bond  in 
that  maturity  range.  In  that  event, 
additional  series  of  options  expiring  in 
the  next  three  successive  months  may 
be  opened  for  that  note  or  bond  as  if  the 
note  or  bond  to  be  reissued  were  a 
newly  issued  Treasury  note  or  bond. 

In  the  event  that  at  the  time  normally 
scheduled  for  the  auction  of  a  new 
Treasury  note  or  bond  in  a  specific 
maturity  range,  no  such  note  or  bond  is 
auctioned  and  additional  principal 
amounts  of  the  previously  issued  note  or 
bond  in  that  maturity  range  are  not  sold 
by  the  Treasury  Department,  then 
additional  series  of  options  for 
successive  expiration  months  covering 
the  Treasury  note  or  bond  in  that 
maturity  range  that  was  most  recently 
issued  or  reissued  may  be  opened  for 
trading  (as  series  for  prior  months 
expire),  at  the  discretion  of  the 
Exchange,  until  the  next  issue  or  reissue 
of  a  Treasury  note  or  bond  in  that 
specific  maturity  range  occurs. 

The  exercise  price  of  each  series  of 
"European"  style  Treasury  note  and 
bond  option  contracts  shall  be 
established  as  a  percent  of  principal 
•amount  of  the  underlying  note  or  bond 
which  is  reasonably  close  to  the  percent 
of  principal  amount  at  which  the 
underlying  Treasury  note  or  bond  was 
auctioned  or  is  being  traded  in  the 
Government  securities  market.  Intervals 
between  exercise  prices  shall  be  a 
percentage  of  principal  amount  of  the 
underlying  Treasury  note  or  bond,  as 
follows: 

30-year  bonds — 1.0  percent 
10-year  notes — 1.0  percent 
7-year  notes — 1.0  percent 
5-year  notes — 1.0  percent 
4-year  notes — O.S  percent 
3-year  notes — 0.5  percent 

Position  Limits 

Rule  906E.  Position  limits  relating  to 
"European"  style  Treasury  note  and 
bond  options  shall  be  governed  by  the 
provisions  of  Rule  904.  In  determining 
compliance  with  the  position  limits  set 
forth  herein,,  positions  in  "European" 
and  "American"  style  Treasury  note  and 
bond  options  shall  not  be  aggregated. 

Exercise  Limits 

Rule  907E  "European"  style  Treasury 
note  and  bond  options  are  not  subject  to 
any  excercise  limits. 
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Reporting  of  Options  Positions         I 

RuJe  90eK  Positions  in  "European" 
style  Treasury  note  and  bond  options 
shall  be  reported  pursuant  to  Rule  906. 
In  computiJag  reportable  options 
positions  and  in  reporting  options 
positions  under  Rule  906  and  under  this 
Rule,  positions  in  "European"  and 
"American"  style  Treasury  note  and 
bond  options  shall  not  be  aggregated. 

Exercise  of  Option  Contracts  | 

Rule  909E.  An  outstanding  I 

"European"  style  Treasury  note  or  bond 
option  contract  may  be  exercised  on  its 
expiration  date  by  the  tender  to  The 
Option  Clearing  Corporation  of  an 
exercise  notice  in  accordance  with 
procedures  specified  in  the  rules  of  The 
Options  Clearing  Corporation.  An 
exercise  notice  may  be  tendered  to  The 
Options  Clearing  Corporation  only  by 
the  clearing  member  in  whose  account 
with  The  Options  Clearing  Corporation 
the  option  contract  is  carried. 

Subject  to  compliance  with  rules  of 
The  Options  Clearing  Corporation,  a 
clearing  member  may  accept  exercise 
instructions  from  its  customers  with 
respect  to  an  expiring  option  at  any  time 
of  day.  j 

Exercise  Settlement 

Rule  910E.  Exercises  of  "European" 
style  Treasury  note  and  bond  options 
shall  be  settled  in  accordance  with  the 
procedures  set  forth  in  Rule  982,  except 
that,  to  the  extent  not  inconsistent  with 
Rule  982  and  the  Rules  of  the  Options 
Clearing  Corporation,  delivery  of 
Treasury  notes  and  bonds  in  settlement 
of  exercised  contracts  and  payment 
therefore  between  clearing  members 
shall  be  effected  in  accordance  with  the 
Regulations  of  the  Treasury  Department 
implementing  the  Government  Securities 
Act  of  1986  and  the  procedures 
conforming  therewith  adopted  by  the 
Public  Securities  Association. 

Margin  Requirements  I 

Rule  911R  The  minimum  customer 
margin  requirements  applicable  to 
"European"  style  Treasury  note  and 
bond  options  shall  be  the  same  as  the 
minimum  margin  requirements  set  forth 
in  subparagraph  (d)(2)(D)(v)  of  Rule  462 
with  respect  to  "American"  style 
Treasury  note  and  bond  options. 

Trading  Rule  Modifications 

The  following  Rules  apply  specifically 
to  the  trading  of  "European"  style 
Treasury  note  and  bond  options.  Except 
ot  the  extent  that  these  rules  are 
applicable,  or  unless  the  context 
otherwise  requires,  all  other  rules  and 
policies  of  the  Board  of  Governors 
governing  the  trading  of  option  contracts 


shall  be  applicable  to  the  trading  on  the 
Exchange  of  "European"  style  Treasury 
note  and  bond  options. 

Trading  System  Definitions 

Rule  920E.  For  purposes  of  the  trading 
system  to  be  used  for  trading  on  the 
&cchange  in  treasury  note  and  bond 
options,  the  following  definitions  shall 
apply: 

(a)  The  term  "Exchange  electronic 
limit  order  system"  or  "limit  order 
system"  means  that  electronic  system 
maintained  by  the  Exchange  for  the 
receipt  entry,  storage,  display,  matching 
and  cancellation  of  quotations  and 
orders  in  Treasury  note  and  bond 
options  and  the  execution  and  reporting 
thereof,  including  all  terminals,  screens, 
wire  connections  and  peripheral 
equipment  used  in  conjunction 
therewith. 

(b)  The  term  "electronic  limit  order 
book"  means  diat  part  of  the  Exchange's 
electronic  limit  order  system  which 
stores  and  displays  limit  price  orders  for 
options  until  they  are  executed  or 
cancelled. 

(c)  The  term  "market  data  system" 
means  that  electronic  system 
maintained  by  the  Exchange  for  the 
receipt  from  its  floor  of  quotations  and 
reports  of  transactions  in  Treasury  note 
and  bond  options  and  the  transmission 
of  such  information  to  vendors  and 
other  interested  subscribers. 

(d)  The  term  "floor"  or  "trading  floor" 
shall,  in  addition  to  the  regular  trading 
floor  where  all  trading  posts  and 
member  booths  are  maintained,  include 
any  areas  remote  bom  the  trading  area, 
under  the  control  and  supervision  of  the 
Exchange,  at  which  facilities  are 
maintained  for  the  receipt  of  quotations 
and  orders  from  members  for  entry  into 
the  Exchange's  electronic  limit  order 
system. 

Execution  of  Trades 

Rule  921B.  (a)  All  transactions  in 
Treasury  note  and  bond  option 
contracts  shall  be  executed  through  the 
Exchange's  electronic  limit  order 
system.  Except  as  provided  below  in 
paragraphs  (b)  and  (c).  all  bids  and 
offers  constituting  firm  offers  to  trade, 
and  all  orders  to  execute  against 
displayed  bids  and  offers,  shall  be  given 
to  the  designated  Board  Broker  who  ' 
shall  promptly  enter  such  bids,  ofiers 
and  orders  into  the  electronic  limit  order 
system  for  display  in  the  electronic  limit 
order  book  or  for  execution  against 
displayed  bids  or  offers  in  the  electronic 
limit  order  book.  All  such  bids,  offers 
and  orders  must  be  entered  for  the 
account  of  a  clearing  member  and  must 
specify  the  price  and  number  of  option 
contracts  to  be  bought  or  sold.  Bids. 


offers  and  orders  will  be  timed  upon 
entry  into  the  electronic  limit  order 
system.  Priority  for  the  execution  of 
displayed  bids  and  offers  shall  be  based 
on  the  highest  bid  and  lowest  offer  and 
then  on  earliest  time  of  entry  into  the 
system.  The  electronic  limit  order  book 
will  display  the  aggregate  number  of 
contracts  bid  for  at  the  highest  bid  price 
and  the  aggregate  number  of  contracts 
offered  at  the  lowest  offering  price. 
Orders  to  sell  at  a  price  equal  to  or 
below  the  hi^est  bid  will  be  executed, 
to  the  extent  possible,  at  such  bid  price. 
Orders  to  buy  at  a  price  equal  to  or 
above  the  lowest  offer  will  be  executed, 
to  the  extent  possible,  at  such  offering 
price.  All  bids  and  offers  entered  into 
the  system  shall  be  firm  until  executed 
as  a  result  of  another  order  entered  into 
the  system  at  the  same  or  a  better  price, 
or  until  cancelled. 

(b)  A  transaction  in  Treasury  note  or 
bond  option  contracts  may  be  effected 
at  the  trading  post  by  two  registered 
options  traders  trading  with  each  other 
as  principals  provided  such  transaction 
is  effect  at  a  price  between  the  highest 
bid  and  lowest  offer  then  ciurently 
displayed  in  the  Exchange's  electronic 
limit  order  book  for  that  specific  option 
series,  and  is  promptly  reported  to  the 
Board  Broker  for  entry  into  the 
electronic  limit  order  system.  Such  trade 
shall  be  entered  with  an  "s"  symbol 
indicating  a  special  trade. 

(c)  Spread  trades  may  be  transacted 
at  the  trading  post  at  a  net  differential 
between  the  prices  for  the  options  series 
involved  provided  the  following 
conditions  are  met 

(i)  Such  net  differential  is  less  than 
that  which  could  be  obtained  fiom 
executing  the  spread  order  against  the 
highest  bid  and  lowest  offer  then 
currently  displayed  in  the  electronic 
limit  order  book  for  the  respective 
option  series  involved; 

(ii)  Such  trade  is  promptly  reported  to 
the  Board  Broker  for  entry  into  the 
electronic  limit  order  system;  and 

(iii)  Such  trade  is  priced  so  that  one 
leg  of  the  spread  is  equal  to  the  price 
then  currently  displayed  for  that  option 
series  in  the  limit  order  book  and  the 
other  leg  is  priced  on  the  basis  of  the 
differential  at  which  the  spread  order  is 
executed.  If  there  are  no  bids  or  offers 
ciurently  being  displayed  for  either  of 
the  options  series  involved  in  the  spread 
order  at  the  time  it  is  entered  into  the 
electronic  limit  order  system,  the  spread 
trade  may  be  priced  within  the  price 
range  of  the  day  for  the  two  option 
series  constituting  the  legs  of  the  spread. 

Spread  orders  may  be  effected  in 
accordance  with  the  provisions  of  this 
Rule  by  floor  brokers  and  registered 


optionstraders  or  may  be  given  to  the 
Board  Broker  for  execotian.  The  Board 
Broker  shall  maintain  a  separate  display 
(not  within  the  electronic  limit  order 
system)  for  spread  orders  based  on  the 
net  differential  between  the  two  legs 
constituting  the  spread.  Priority  shall  be 
assigned  to  such  spread  orders  on  the 
basis  first  of  the  lowest  differential  and 
thea  on  time  of  entry.  When  spread 
transactions  are  entered  into  the 
electronic  limit  order  system  reflecting 
execution  of  both  legs  of  the  spread, 
they  shall  be  accompcuiied  with  an  "s" 
symbol  indicating  a  special  trade. 

Communications  To  and  From  Floor 

Rale  922E.  Members  may  arrange  for 
dedicated  telephone  lines  directly  from 
their  offlces  to  the  Board  Broker  for  the 
purpose  of  entering  bids,  offers  and 
orders  for  execution  against  displayed 
bids  and  offers  in  the  electronic  limit 
order  book.  To  the  extent  of  available 
capacity,  members  may  also  arrange  for 
dedicated  lines  connected  to  the 
Exchange's  electronic  limit  order  system 
for  purposes  of  receiving  verification  of 
orders  entered  in  the  system  and  reports 
of  execution  of  orders.  Members 
installing  such  dedicated  lines  shall 
assume  all  responsibility  for  messages 
transmitted  over  such  lines  including  all 
orders  sent  to  the  Board  Broker  and  the 
accuracy  of  all  execution  reports 
resulting  therefrom. 

Bids  and  Offers 

j   Rule  923E.  Except  as  provided  in 
paragraphs  (b)  and  (c)  of  Rule  921E.  all 
bids  and  offers  in  Treasury  note  and 
bond  option  contracts  to  be  effective 
must  be  made  by  entry  into  the 
Exchange's  electronic  limit  order  system 
and  display  thereof  in  the  electronic 
limit  order  book.  As  provided  in  Rule 
921E,  all  such  bids  and  offers  must 
specify  the  price  and  the  niunber  of 
option  contracts  bid  for  or  offered.  A  bid 
or  offer  for  more  than  one  contract  shall 
be  deemed  to  be  for  the  amount  thereof 
or  a  smaller  number  of  contracts,  exc^pt 
that  "immediate  or  cancel"  orders  or 
"fill  or  kill"  orders  (see  Rule  608(g)]  may 
be  accepted  by  the  Board  Broker  for 
execution.  All  bids  and  offers  8|)iall  be 
general  ones  and  shall  not  be  specified 
for  acceptance  by  particular  members. 
All  bids  and  offers  entered  into  the 
electronic  limit  order  system  for  display 
in  the  limit  order  book  shall  be  firm  until 
executed  as  a  result  oi  another  order 
entered  into  the  system  at  the  same  or  a 
better  price,  or  until  cancelled.  The 
Exchange  shall  determine  from  time  to 
time  when  orders  entered  in  the 
electroaic  limit  order  book  must  be 
renewed  or  automatically  cancelled. 


*  *  *  Commentary. 

.01  At  the  commencement  of  trading  in 
Treasury  note  and  bond  option 
contracts,  it  is  anticipated  that  all  open 
orders  in  the  system  at  the  close  of 
trading  each  day  will  be  purged,  and 
members  will  be  required  to  reenter 
such  orders  the  following  business  day 
if  they  are  to  be  renewed. 

Priority  of  Bids  and  Offers 

Rule  924E.  Priority  of  bids  and  offers 
in  Treasury  note  and  bond  option 
contracts  shall  be  as  prescribed  in  Rule 
921E  and  the  provisions  of  that  Rule 
shall  supersede  Rule  126.  Bids  and  offers 
fiom  all  sources  shall  be  accorded  equal 
priority  in  accordance  with  th^  Rules. 

Opening  of  Trading 

Rule  925E.  Rules  108  and  917  shall  not 
apply  to  the  trading  of  Treasury  note 
and  bond  option  contracts.  Trading  in 
all  series  shall  be  opened 
simultaneously,  witiiout  trading 
rotations.  Priority  at  the  opening  will  be 
baaed  on  best  bid  and  offer  and  time  of 
entry  into  the  electronic  limit  order 
system.  The  Board  Broker  shall  not 
accept  any  orders  prior  to  the  opening  of 
tradbig. 

Priority  of  Orders  Received  by  Members 

Rule  926E.  Priority  among  maricet 
orders  held  by  a  floor  member  shall  be 
established  in  accordance  with  the 
times  such  market  orders  are  received 
by  the  floor  member  and  shall  be  given 
to  the  Board  broker  for  entry  into  the 
Exchange's  electronic  limit  order  system 
in  such  sequence.  Priority  among  limit 
orders  received  by  a  floor  member  shall 
be  established  by  price,  and.  in  the 
event  a  floor  member  receives  more 
than  one  limit  order  at  the  scune  price,  in 
accordance  with  the  times  such  limit 
orders  are  received.  The  sequence  of 
timing  of  orders  when  entered  into  the 
Exchange's  electronic  limit  order  system 
shall  be  prima  facie  evidence  of  the 
sequence  in  which  such  orders  were 
received  by  a  floor  member. 

Quotations  and  Reports  Binding 

Rule  927E.  Members  shall  be 
responsible  for  verifying  quotations  and 
orders  given  to  the  Board  Broker  and 
displayed  through  the  Exchange's 
electronic  limit  order  system.  Any 
erroneous  quotations  or  order 
information  not  corrected  by  thf 
member  entering  the  same  shall  be 
binding  on  such  member.  Reports  of 
executed  trades  effected  through  the 
system  shall  be  furnished  to  members 
on  the  floor  and  shall  be  binding  unless 
both  members  to  the  transaction 
promptly  agree  to  a  correction.  In  the 
event  a  correction  is  necessary,  the 


members  shall  immediately  notify  a 
Floor  Official  of  that  fact  and  with  the 
approval  of  such  Floor  Official  shall 
take  the  appropriate  steps,  in 
accordance  with  Exchange  procedures, 
to  cause  the  correction  to  be  made  and 
given  to  the  Board  Broker  for  entry  into 
the  electronic  limit  order  system.  A 
corrected  transaction  shall  be  reported 
with  a  "s"  symbol  indicating  that  it  is 
being  reported  out  of  sequence. 

Simultaneous  Execution  of  Buy  and  Sell 
Orders 

Rule  928K  Rule  151  shall  not  apply  to 
the  trading  of  Treasury  note  and  bond 
option  contracts  and  in  lieu  thereof  the 
following  procedures  shall  be  followed. . 
When  a  member  holds  a  customer's 
order  to  buy  and  a  customer's  order  to 
sell  Treasury  note  or  bond  option 
contracts  of  the  same  series,  he  must 
give  each  order  to  the  Board  Broker  for 
entry  into  the  Exchange's  electronic 
limit  order  system  in  accordance  with 
the  provisions  of  Rule  g2lE  and 
applicable  Exchange  procedures.  If  one 
of  such  orders  is  a  limit  order  which 
would  better  the  quotation  currently 
displayed  in  the  electronic  limit  order 
book  and  the  other  is  a  market  order,  the 
member  should  enter  the  limit  order  first 
and  should  price  the  market  order  at  the 
same  price  as  such  limit  order.  If  both 
such  orders  are  market  orders  and  the 
spread  in  the  quoted  market  is  greater  - 
than  the  minimum  price  increment  for 
such  contract,  both  orders  should  be 
price  between  the  ciurent  bid  and  offer. 

Taking  or  Supplying  Options  to  Fill 
Customers  Order 

Rule  929E  For  purposes  of  complying 
with  Rules  152(a)(2]  (i)  and  (ii).  when  a 
member  holds  a  customer  order  to  buy 
or  to  sell  a  Treasury  note  or  bond  option 
contract  which  cannot  be  executed 
against  an  order  or  orders  displayed  in 
the  limit  order  book  and  the  member 
wishes  to  fill  such  order  in  a  principal 
transaction,  the  member  shall  first  cause 
the  customer  order  to  be  entered  in  the 
Exchange's  electronic  limit  order  system 
at  a  price  better  than  the  current 
quotation  displayed  in  the  limit  order 
book;  thereafter,  the  member  may  enter 
his  own  order  acting  as  principal  to  fill 
his  customer's  order.  As  promptly  as 
possible  following  the  execution  of  the 
order,  the  member  shall  disclose  to  the 
customer  that  the  option  contracts 
involved  in  the  order  were  taken  or 
supplied  fiom  an  account  in  which  the 
member  or  his  member  organization  has 
an  interest. 
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Board  Broker— Eligibility  and  Functions 

For  purposes  of  trading  "European" 
style  Treasury  note  and  bond  option 
contracts,  the  Exchange  shall  utilize  the 
services  of  a  Board  Broker  to  receive 
and  enter  all  bids,  offers  and  orders  into 
the  Exchange's  electronic  limit  order 
system. 

(a)  Eligibility.  The  Board  Broker  shall 
be  a  regular  member  who  is  registered 
with  the  Exchange  for  the  purposes  of: 
(!)  Maintaining  the  book  with  respect  to 
orders  left  with  him  for  execution  in  the 
securities  assigned  to  him,  (ii) 
supervising  trading  in  such  seciuities 
and  (iii)  maintaining  orderliness  in  the 
trading  crowd.  A  member  who  does 
business  with  the  public  as  a  registered 
broker-dealer  or  a  registered  futures 
commission  merchant,  or  who  is 
affiliated  with  a  member  organization 
which  is  so  doing  business,  shall  be 
ineligible  to  become  designate  as  a 
Board  Broker  in  Treasury  note  and  bond 
option  contracts,  except  that  a  member 
shall  not  be  so  disqualifled  solely 
because  such  member  is  affiliated  with 
a  member  organization  whose  business: 

(i)  Is  principally  that  of  acting  as  a 
broker  in  Treasury  securities  on  behalf 
of  Primary  Dealers  and  aspiring  Primary 
Dealers; 

(ii)  Does^not  involve  proprietary 
trading  in  Treasury  securities  or  the 
taking  of  principal  positions  in  Treasury 
securities  other  than:  (A)  As  an 
intermediary  between  Primary  or 
aspiring  Primary  Dealer  customers  as  a 
means  of  providing  anonymity  in 
connection  with  its  brokerage  business, 
(B)  §s  a  result  of  the  resolution  of  errors 
in  connection  with  its  brokerage 
business,  or  (C)  the  incidental 
investment  of  firm  capital;  and 

(iii)  Docs  not  involve  doing  business 
with  the  pubhc. 

A  regular  member  who  has  been 
designated  as  a  Board  Broker  may  have 
affiliated  with  him,  for  the  purpose  of 
performing  the  functions  and  fiilfilling 
the  duties  of  a  Board  Broker,  one  or 
more  fixed  income  trading  permit 
holders  ("FIPs")  authorized  pursuant  to 
Article  IV,  Section  1(h)  of  the  i 

Constitution.  | 

(b)  Registration  of  Board  Broker.  An 
applicant  for  registration  as  a  Board 
Broker  shall  file  an  appHcation  in 
writing  with  the  Exchange  on  such  form 
or  forms  as  the  Exchange  may  prescribe. 
In  reviewing  such  appUcations  the 
Exchange  shall  consider  the  apphcanf  s 
ability  as  demonstrated  by  his 
experience,  knowledge  of  trading  rules 
and  floor  procedures  and  such  other 
factors  as  the  Exchange  deems 
appropriate.  Before  a  registration  shaQ 
become  effective,  the  applicant  must 


demonstrate  his  familiarity  with  the 
appUcable  rules  and  regulations  to  the 
Exchange's  satisfaction.  The  registration 
of  any  person  as  a  Board  Broker  may  be 
suspended  or  terminated  by  the 
Exchange  upon  a  demonstration  that 
such  person  has  faUed  to  properly 
perform  as  a  Board  Broker. 

(c)  Appointment  From  among  those 
registered  as  Board  Brokers,  the 
Exchange  may  appoint  one  or  more 
Board  Brokers  to  act  as  such  in  Treasury 
note  and  bond  option  contracts  for  each 
maturity  range  that  is  approved  for 
trading  on  the  Exchange.  A  member  may 
be  appointed  as  a  Board  Broker  for 
Treasury  note  and  bond  option 
contracts  in  more  than  one  maturity 
range.  If  a  Board  Broker  is  affiliated 
with  a  member  organization  or  with 
other  members  in  a  joint  account 
arrangement,  or  has  one  or  more 
qualified  FIPs  affiliated  with  him,  the 
appointment  may  extend  to  all  of  the 
qualified  floor  members  or  FIPs  in  such 
member  organization  or  all  of  the 
qualified  members  in  such  joint  account 
arrangement  A  person  designated  as  a 
Board  Broker,  and  any  other  person 
affiliated  with  him  in  such  capacity,  may 
act  only  on  the  floor  of  the  Exchange  as 
a  Board  Broker  and  in  no  other  capacity 
whatsoever.  The  appointment  of  a  Board 
Broker  may  be  suspended  or  terminated 
by  the  Exchange  at  any  time  if  any  of 
the  following  occur 

(i)  The  Exchange  summarily  suspends 
the  Board  Broker  or  his  member 
organization  pursuant  to  Section  3  of 
Article  V  of  the  Constitution; 

(ii)  The  Exchange  deems  that  the 
Board  Broker  has  failed  in  a  material 
way  to  perform  the  functions  or  to  carry 
out  the  req>onsibilittes  of  a  Board 
Broker  under  these  Rules:  or 

(iii)  The  goodstanding  of  the  Board 
Broker  or  the  member  organization  has 
been  suspended,  terminated  or 
otherwise  withdrawn  as  a  result  of  a 
disciplinary  proceeding  pursuant  to 
Sections  1  or  2  of  Artide  V  of  the 
Constitution. 

(d)  Functions.  A  designated  Board 
Broker  in  Treasury  note  and  bond 
options  is  expected  to  accept  limit 
orders  for  all  option  contracts  to  which 
his  appointment  extends  and  to  enter 
the  same  into  the  Exchange's  electronic 
limit  order  system.  Such  orders  may  be 
day  orders.  G.T.C.  orders,  immediate  or 
cancel  or  fill  or  kill  orders.  A  Board 
Broker  shall  not  accept  orders  of  any 
other  type  or  from  any  source  other  than 
a  member.  The  Exchange  may  specify 
the  manner  in  which  orders  are  to  be 
routed  to  the  Board  Broker.  In  addition 
to  supervising  the  trading  of  Treasury 
note  and  bond  options  through  the 
electronic  limit  order  system  the  Board 


Broker  shall  also  be  responsible  for  the 
receipt,  display  and  execution  of  spread 
orders  entrusted  to  him,  as  prescribed  in 
Rule92lE. 

(e)  Liability  of  Exchange.  The 
Exchange  shall  not  be  liable  to  its 
members  and  member  organizations,  or 
any  successors  or  representatives 
thereof  or  any  persons  associated 
therewith,  for  any  claims  arising  out  of 
any  errors  or  omissions  of  a  Board 
Broker  or  persons  associated  with  a 
Board  Broker  and  no  assets  of  the 
Exchange  shall  be  applied  or  shall  be 
subject  to  any  such  liability. 

Disclosure  of  Orders 

Rule  941E.  With  respect  to  bids  and  ' 
offers  in  Treasury  note  and  bond  option 
contracts,  the  aggregate  number  of  such 
contracts  offered  for  sale  at  the  lowest 
offering  price  and  the  aggregate  number 
of  such  contracts  bid  for  at  the  highest 
bid  price  shall  be  displayed  at  all  times 
during  trading  hours  in  the  limit  order 
book.  The  Board  Broker  may  also 
disclose  to  any  member,  upon  request, 
the  aggregate  number  of  option 
contracts  offered  at  each  price 
increment  above  the  lowest  offering 
price  and  the  aggregate  number  of 
option  contracts  bid  for  at  each  price 
increment  below  the  highest  bid  price, 
but  shall  not  disclose  the  names  of  \ 

members  entering  such  orders  or  any  '' 

other  information  with  respect  thereto. 

Non-Discrimination 

Rule  942E.  A  Board  Broker  shall  not 
discriminate  in  any  way  among 
members  in  the  acceptance  and 
handling  of  orders  or  in  charging  for  his 
services. 

Primary  Market  Maker  -     *.  ° 

Rule  950E—(a)  Appointment  The 
Exchange  may  appoint  one  or  more 
members  as  Primary  Market  Makers  to 
provide  support  for  Treasury  note  and 
bond  opti(>n8  approved  for  trading  on 
the  Exchange.  Such  appointment  shall 
extend  to  aD  series  of  option  contracts 
on  Treasury  notes  or  bonds  of  a 
specified  maturity  range.  A  member 
may,  however,  be  appointed  as  a 
Primary  Market  Maker  for  option 
contracts  in  more  than  one  maturity 
range. 

(b)  Obligations.  A  Primary  Market 
Maker  shall  be  obligated  to  maintain  at 
all  times  a  current  bid  and  offer  in  each 
series  of  Treasury  note  and  bond  option 
contracts  to  which  his  appointment 
extends,  and  he  shall  use  due  diligence 
to  update  his  bids  and  offers  as  price 
changes  occur  in  the  underlying 
Treasury  market  A  Primary  Market 
Maker  shall  be  permitted  to  enter 


(*> 


current  bids  and  offers  mto  the 
&cchange's  electronic  limit  order  system 
via  a  direct  computer-to-computer 
interface,  provided  that  bids  and  offers 
so  entered:  (i)  May  not  be  executed 
against  any  bids  or  offers  currently  in 
the  system  and  displayed  in  the  limit 
order  book,  but  (ii)  will  be  subject  to 
execution  by  any  orders  entered  by  the 
Board  Broker.  Such  Primary  Maricet 
Maker  may.  however,  directly  enter 
orders  for  execution  against  bids  and 
offers  in  the  limit  order  book  via  his  own 
input  terminal  on  the  floor  of  the 
Exchange  without  placing  such  orders 
through  the  Board  Broker. 

(c)  Separation  of  Functions.  All  bids 
and  offers  entered  by  a  Primary  Market 
Maker  must  be  for  his  own  account  or 
the  account  of  his  member  organization. 
A  Primary  Market  Maker  may  not 
during  the  same  trading  session  act  as  a 
^  Primary  Market  Maker  and  also  handle 
orders  as  a  broker. 

*  *  *  Commentary 

.01  All  transactions  for  the  account  of 
a  Primary  Market  Maker  in  Treasury 
note  and  bond  option  contracts  shaU  be 
deemed  on-FIoor  transactions  for 
purposes  of  Commentary  .01  of  Rule  958. 
even  though  the  bids  and  offers  entered 
by  such  member  originate  firom  a 
computer  remote  from  the  trading  post 
where  such  Treasury  note  or  bond 
option  is  traded. 

Secondary  Maricet  Maker 

Rule  95lE.—{a)  Appointment  The 
Exchange  may  appoint  one  or  more 
members  as  Secondary  Maricet  Makers 
to  provide  additional  marketmaking 
support  for  Treasury  note  and  bond 
options  approved  for  trading  on  the 
Exchange.  Such  appointment  shall 
extend  to  all  series  of  option  contracts 
on  iVeasury  notes  or  bonds  of  a 
specified  maturity  range.  A  member 
may.  however,  be  appointed  as  a 
Secondary  Market  Maker  for  option 
contracts  in  more  than  one  maturity 
range. 

(b)  Obligations.  A  Secondary  Market 
Maker  shall  be  permitted  to  enter 
current  bids  and  offers  into  the 
Exchange's  electnmic  limit  order  system 
via  a  direct  computer-lo-computer 
interface,  provided  that  bids  and  offers 
so  entered:  (i)  May  not  be  executed 
against  any  bids  or  offers  currently  in 
the  system  and  displayed  in  the  limit 
order  book,  but  (ii)  will  be  subject  to 
execution  by  any  orders  entered  by  the 
Board  Broker.  A  Secondary  Market 
Maker  wishing  to  execute  agains  bids 
and  offers  displayed  in  the  limit  order 
book  must  give  such  orders  to  the  Board 
Broker. 


(c)  Separation  of  lections.  All  bids 
and  offers  entered  by  a  Secondary 
Market  Maker  must  be  for  his  own 
account  or  the  account  of  his  member 
organization.  A  Secondary  Market 
Maker  may  not  during  the  same  trading 
session  act  as  a  Secondary  Market 
Maker  and  also  handle  orders  as  a 
broker. 

*  *  *  Commentary 

.01  All  transactions  for  the  account  of 
Secondary  Market  Maker  in  Treasury 
note  and  bond  option  contracts  shall  be 
deemed  on-Floor  transactions  for 
purposes  of  Commentary  .01  of  Rule  958, 
even  though  the  bids  and  offers  entered 
by  such  member  originates  from  a 
computer  remote  from  the  trading  post 
where  such  Treasury  note  or  bond  opton 
is  traded. 

Rule  960E.  A  member  who  is  both  a 
registered  options  trader  on  the 
Exchange  and  registered  commodities 
trader  on  a  commodities  exchange 
maintaining  both  a  commodities  and 
securiites  account  with  a  single  clearing 
organization,  or  a  commodities  account 
with  a  futures  commission  merchant  and 
a  securities  account  with  a  broker- 
dealer  who  are  affiliated  with  each 
other,  shall  be  deemed  to  be  in 
compliance  with  the  capital 
requirements  of  Exchange  Rule  110  if  the 
sum  of  the  combined  capital  in  the 
trader's  commodity  and  securities 
accounts  is  equal  to  the  sum  of  the 
minimum  capital  requirements  for  the 
two  accounts  taken  together  and  the 
registered  options  trader  has  approved 
the  transfer  of  funds  fit)m  one  account  to 
the  other  as  needed  to  cover  the  trading 
activity  conducted  in  the  two  accounts. 

(FR  Doc.  88-11630  FUed  S-23-88;  8:45  am] 
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SeH-Regulatory  Organizations; 
Proposed  Rule  Change  by  MBS 
Clearing  Corp.  Relating  to  the 
Depository  OMslon  Fee  Schedule; 
Filing  and  Immediate  Effectlvness 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78s(b)(l),  notice  is  hereby  given 
that  on  May  13, 1988,  the  MBS  Clearing 
Corporation  filed  with  the  Securities  and 
Exchange  Commission  the  proposed  rule 
change  as  described  in  Items  I,  II,  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization,  llie 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 


I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Qiange 

The  proposed  rule  change  consists  of 
the  following  changes  to  MBS  Clearing 
Corporation's  (MBSCC)  Depository 
Division  Fee  Schedule: 
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n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  tlw  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A).  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  revise  certain  Depository 
Division  fees  to  more  accurately  reflect 
the  cost  of  providing  the  services  to 
Depository  Participants. 

The  revised  fee  schedule  is  consistent 
with  Section  17A  of  the  Securities 
Exchange  Act  of  1934  in  that  it  provides 
for  the  equitable  allocation  of 
reasonable  dues,  fees  and  other  changes 
among  MBSCC's  Participants. 

(BJ  Self-Regulatory  Organization  'a 
Statement  on  Burden  on  Competition 

MBS  Clearing  Corporation  does  not 
believe  that  any  burdens  will  be  placed 
on  competition  as  a  result  of  the 
proposed  rule  change. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Comments  were  neither  solicited  nor 
received. 
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m.  Date  of  EtFacthraiew  of  the 
IVope— d  Rule  Changs  and  Tfaning  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section  ig(bX3)  of 
the  Securities  Exchange  Act  of  1934  and 
subparagraph  (e)  of  Securities  Exchange 
Act  Rule  19b-4.  At  any  time  within  60 
days  of  the  filing  of  such  proposed  rule 
change,  the  Coramission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  snch  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Securities  Exchange  Act 
of  1934. 

IV.  Solidtalion  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
ail  written  statements  with  respect  to 
the  proposed  role  change  that  are  filed 
with  the  Commission,  and  ail  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  persoa  other  than  those  that 
may  be  withheld  from  the  pubhc  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commiswon's  Public  Reference  Section, 
450  Fif&  Street.  NW„  Washington.  DC 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
referenced  self-regulatory  organization. 
All  submissions  should  refer  to  File  No. 
SR-MBS-88-12  and  should  be  submitted 
by  June  14, 1988.  | 

For  the  Commission  by  the  Division  of 

Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  May  IB,  198a 

Jonathan  G.  Katz, 

Secretary. 

(FR  Doc.  88-11631  Filed  5-23-88;  8:45  am] 
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Self-R«gulatory  OrganizaUofM;  Fung 
and  hnnMdiato  EftacttwMMM  of 
Propo— d  Rala  Changa  by  MIdiaaat 
Claaring  CcfpofaMon  Raialing  to  Faaa 
for  tha  Bond  ComfMriaon  Syatam 

Pmvuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934. 15 


U.S.C  78a(bKl).  notice  is  hereby  given 
that  on  May  3, 1988.  the  Midwest 
Clearing  Corporation  filed  with  the 
Secnrifies  and  Exchange  Commission 
the  pnqwsed  rule  change  as  described 
in  Items  I.  D  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regnlatory  Organization's 
Statement  on  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  consists  of 
amendments  to  the  fees  for  the  Bond 
Comparison  System  (BCS)  input  as 
follows: 

Effective  May  2. 1988,  fees  for  original 
submissions  of  monicipal  market  BCS  input 
will  be  increased  from  $0.30/gide  to  $0.50/ 
side.  Pees  fi>r  iminlcipal  market  supplemental 
input  shall  rentain  at  90.30/side.  Fees  for 
other  bond  raaricets  (i.e.  New  York  listed, 
American  listed  OTC,  Corporate  and  UTT) 
shall  remain  at  $a30/side  for  all  input 

n.  Setf-Ragulatory  Organization's 
Statemmt  on  the  Purpose  of  and 
Statutory  Basis  for,  the  PrtqxMed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  disctissed  any  comments  it  received 
on  the  proposed  nde  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  fV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B)  and  [C]  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  on  the  Purpose  of,  aod 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

The  proposed  fee  change  was  deemed 
necessary  due  to  lower  than  expected 
volumes  of  municipal  bond  transactions 
resulting  in  ati  imbalance  of  operating 
costs  versus  reveneos.  The  revised  fees 
more  acctirately  reflect  the  costs  of 
providing  the  service. 

Tl^  revised  fee  schedule  is  consistent 
with  section  17A  of  the  Securities 
Exchange  Act  of  1934  in  that  it  provides 
for  the  equitable  allocation  of 
reasonable  dues,  fees  and  other  charges 
among  MCCs  Participants. 

(C)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Midwest  Clearing  Corporation 
does  not  believe  that  any  burdens  will 


be  placed  on  competition  as  a  result  of 
the  proposed  rule  change. 

(C)  Self-Regalatory  Organization's 
Statement  on  Comments  on  the  ^^ 

Proposed  RuJe  Change  Received  From 
Members.  Participants  or  Others 

Comments  were  neither  solicited  nor 
received. 

m.  Date  of  Effectfvoiess  of  the 
Proposed  Rtde  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section  19(b)(3)  of 
the  Securities  Exchange  Act  of  1934  and 
sabparagraph(e)  of  Securities  Exchange 
Act  Rule  19ib--4.  At  any  time  within  60 
days  of  the  filing  of  such  proposed  rule    . 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  pnbKc 
interest,  for  the  protection  of  investors,       i 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Securities  Exchange  Act 
of  1934. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington.  DC  20549,  Copies  of  die 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  fit)m  the  public  in 
accordance  with  the  provisions  of  5  i 

U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
450  Fifth  Sti^et  NW.,  Washingtoa  DC. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
referenced  self-regulation  organization. 
All  submissions  should  refer  to  File  No. 
SR-MCG-88-5  and  should  be  sobmitted 
by  lune  14. 1968. 

For  the  Qmniisston,  by  die  Division  of 
Markat  Regulation,  pnrsaant  to  delegated 
authority. 

Dated  May  la  ISMi 
looalban  G.  Kats, 
Saavtary, 
[FR  Doc.  88-11632  Filed  5-23-88;  a45  am] 
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(Ratoaaa  No.  34-25704;  FHa  Na  SR-NASD- 
••-11 

Satf-Raguiatory  Organizationa; 
National  Aaaodatlon  of  Sacuritiaa 
Daalara.  Inc.;  Propoaad  Amandad  Rirfa 
Cttanga  Relating  to  Amandmanta  to 
tlta  Rulaa  of  Practica  and  Procaduraa 
for  ttia  Sman  Order  Execution  Syatam 
and  Part  VI,  Schedule  D  to  the  NASD 
By-Lawa 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C  78s(b}(l),  notice  is  hereby  given 
that  on  May  4, 1988,  the  National 
Association  of  Securities  Dealers.  Inc. 
("NASD")  filed  witii  the  Securities  and 
Exchange  Commission  an  amendment  to 
SR-NASD-88-1  as  described  in  Items  I. 
n,  and  III  below,  which  Items  have  been 
prepared  by  the  NA^.  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  amendment 
from  interested  persons. 

I.  Self-Regulatory  Oiganiiatioo's 
Statement  of  the  Terms  of  Subetanoe  of 
tlM  Proposed  Amendment 

The  NASD  is  herewitii  filing 
Amendment  No.  1  to  File  No.  SR- 
NASD-88-1,  filed  with  the  Commission 
on  February  2. 1988,  to  amend 
paragraphs  seven  and  nine  under 
section  (a)  of  the  Rules  of  Practice  and 
Procedures  for  the  Small  Order 
Execution  System  ("SOES").  The 
amendments  to  the  proposed  rule 
change  include  a  definition  for  the  term 
"maximum  order  size,"  provide 
guidelines  for  establishing  maximtmi 
i    •'  order  size  levels  in  SOES,  and  define  the 
term  "minimum  exposive  limit"  as  it 
pertains  to  maximuan  order  size.  The 
proposed  amendment  also  revises 
section  (c)  under  the  SOES  rules  to  set 
forth  appropriate  levels  of  execution  and 
exposure  limits  for  SOES  market  makers 
!  and  SOES  Order  Entry  Firms. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed 
Amendment 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  amendment  and  discussed  any 
comments  it  received  on  the  proposed 
amendment.  The  text  of  these 
;  statemlents  may  be  examined  at  the 
places  specified  in  item  IV  below.  The 
'NASD  has  prepared  summaries,  set 
forth  in  sections  (A),  (B),  and  (C)  below, 
of  the  most  significant  aspects  of  such 
statements. 
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A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed 
Admendment 

In  File  No.  SR-NASI>-88-l.  S3  FR  9391 
(March  22, 1988).  the  NASD  discussed 
establishing  tiered  order  size  limits  for 
different  securities  traded  on  SOES.  In 
its  rule  filing,  the  NASD  indicated  that  it 
may  seek  to  improve  the  efficiency  and 
liquidity  of  SOES  by  refining  order  size 
limits  so  that  different  categories  of 
securities  having  certain  trading 
characteristics  would  be  subject  to 
different  size  limits.  After  studying  the 
trading,  volume  and  price  patterns  of  all 
NASDAQ/NMS  securities,  die  NASD 
has  determined  to  amend  File  No.  SR- 
NASI>-88-l  to  provide,  in  pertinent  part, 
for  a  definition  of  the  term  "maximum 
order  size"  for  a  security  traded  on 
SOES.  By  its  terms,  the  proposed 
definition  of  maximum  order  size 
provides  that  in  establishing  the 
maximum  order  size  for  a  security 
ti-aded  on  SOES.  the  NASD  will  consider 
the  average  daily  non-block  volume,  bid 
price,  and  number  qf  market  makers  for 
each  security.  The  NASD  believes  that 
by  setting  forth  general  market 
parameters  (instead  of  exact  market 
criteria)  in  the  provisions  of  the 
proposed  amendment  the  NASD  will  be 
provided  with  the  flexibility  necessary 
to  adequately  address  the  volatile 
swings  exhibited  by  the  marketplace  in 
recent  months.  The  exact  number  of  tier 
levels  and  the  characteristics  of  each 
tier  will  be  set  forth  in  the  NASD 
manual  as  a  footnote  to  the  text  of  the 
rule.  The  footnote  will  indicate  that  the 
maximum  order  size  for  NASDAQ/NMS 
securities  traded  on  SOES  shall  be  1.000. 
500,  or  200  shares  and  Uiat  the 
applicable  maximimi  order  for  each 
NASDAQ/NMS  security  will  be 
established  in  the  following  maimer.  A 
1,000  share  maximum  order  size  will  be 
applied  to  those  NASDAQ/NMS 
securities  that  have  an  average  daily 
non-block  volume  of  3,000  shares  per 
day  or  more,  a  bid  price  that  is  less  than 
or  equal  to  $100,  and  three  or  more 
market  makers;  a  maximum  order  size  of 
500  shares  will  be  applied  to  those 
NASDAQ/NMS  securities  with  an 
average  daily  non-block  volume  of  1,000 
shares  a  day  or  more,  but  not  more  than 
2.999,  a  bid  price  that  is  over  $100  but 
not  more  than  $150,  and  two  market 
makers.  Finally,  a  200  share  maximum 
order  size  will  be  applied  to  those 
NASDAQ/NMS  securities  with  an 
average  daily  non-block  volimie  of  less 
than,  1.000  shares  a  day,  a  bid  price  that 


is  more  than  $150  but  not  more  than 
$250,  and  less  than  two  market  makers.* 

In  addition,  the  NASD  is  also 
proposing  to  amend  section  (c)  under  the 
SOES  rules  regarding  the  obligations  of 
SOES  Market  Makers  and  SOES  Order 
Entry  Firms.  In  pertinent  part,  the 
proposed  amendments  regarding  SOES 
market  makers  obligate  the  mark^ 
maker  to  execute  individual  orders  in 
sizes  equal  to  or  s^taller  than  the 
maximiun  order  size  and  provide  that 
the  SOES  market  maker  for  any 
NASDAQ/NMS  security  must  execute 
individual  orders  equal  in  the  aggregate 
to  the  minimum  exposure  limit.  The 
amendment  to  proposed  paragraph  (B) 
under  this  section  is  aimed  at  clarifying 
that  the  exposure  limit  for  a  NASDAQ/ 
NMS  security  is  the  amount  equal  to  or 
larger  than  the  minimum  exposure  limit, 
while  the  exposure  limit  for  a  non-NMS 
security  is  any  amount  the  market 
maker  may  choose  to  enter  as  the 
exposure  limit. 

Finally,  the  NASD  is  proposing  to 
amend  the  provisions  regarding  SOES 
Order  Entry  Firms  to  provide  that 
agency  orders  no  larger  than  the 
maximtmi  order  size  received  from 
public  customers  may  be  entered  by  a 
SOES  Order  Entry  Firm  and  that  those 
agency  orders  in  excess  of  Oie  maximum 
order  size  may  not  be  divided  into 
smaller  parts  for  purposes  of  meeting 
the  size  requirements. 

The  proposed  amendments  are 
consistent  with  the  provisions  of 
sections  llA(a)(2)  and  15(A](b)(6)  under 
the  Act  as  the  NASD  believes  the 
amendments  to  SOES  would  result  in 
the  fair  and  orderly  handling  of 
customer  orders  and,  in  general,  would 
promote  the  protection  of  investors  and 
the  pubUc  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  the 
proposed  amendment  imposes  any 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Amendment  Received  From 

■Members,  Participants,  or  Others 

No  change. 


■  If  a  security  has  Uvding  characteriitict  of  more 
than  one  tier,  then,  the  security  falls  into  the  lowest 
tier  that  corresponds  to  any  of  ita  trading 
characteristics.  For  example,  if  a  security  has  an 
average  daily  non-block  volume  that  is 
characteristic  of  the  top  tier  (3.000  shares),  and  a 
number  of  market  makers  characteristic  of  the 
lowest  tier  (one  market  maker),  then  that  security 
falls  Into  the  lowest  tier. 
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m.  Date  of  ESKthmMwof  ths 
Propo— d  Amiwdnwint  and  Tlnang  for 
CommissioB  Actioa 

Within  as  days  of  the  date  of  | 

publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period:  (i) 
As  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  Hnds  sudi 
longer  period  to  be  appropriate  and 
pubbsbes  its  reasons  for  so  finding  or  (ii) 
as  to  whicfa  the  NASO  consents,  the 
Commission  will: 

A.  By  order  approve  such  proposed 
rule  change  as  amended,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved.  j 

IV.  SoBdtation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  mid 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  nie  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW.. 
Washington.  £)C  20549.  Copies  of  the 
submissions,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  amendment 
that  are  filed  with  the  Commission,  and 
all  written  communications  relating  to 
the  proposed  amendment  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the  provisions 
of  5  U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Room,  at 
the  above  address.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
NASD.  All  submissions  should  refer  to 
file  number  SR-NASI>-8B-1  Amendment 
No.  1,  and  should  be  submitted  by  Jime 
14, 1988. 

For  the  Commission,  by  the  Diviaion  of 
Market  Relation,  pursuant  to  delegated 
authority.  17  CFR  200.3O-3(a)(12). 

lonathan  G.  Katz. 

Secretary. 

(PR  Doc.  8fr-llB33  Filed  5-23-68:  8:45  am] 

■HXJNQ  CODE  M10-01-M 


IRetease  No.  34-25702;  FN*  No.  SR-NYSE- 
8S-10] 

Self-Regulatory  Organizationa;  New 
York  Stock  Exchange,  Inc.;  Order 
Approving  Proposed  Rule  Change 

On  April  5, 1988.  the  New  York  Stock 
Exchange.  Inc.  ("NYSE"  or  "Exchange") 
submitted  to  the  Securities  and 
Exchange  Commission  ("Commission'n. 
pursuant  to  section  19(b)(l]  of  the 
Securities  Exchange  Act  of  1934  ("Act") 
and  Rule  19b-4  thereunder,  a  proposed 


rule  chffiige  that  extends  the  pilot 
program  allowing  "monthly  expirations" 
for  stock  options. 

The  proposed  rule  change  was  noticed 
in  Securities  Exchange  Act  Release  No. 
25590  (April  14, 1988).  53  FR  13041  (April 
20, 1988).  No  comments  were  received 
on  the  proposed  rale  change. 

The  purpose  of  the  rule  change  is  to 
extend  for  seven  months  the  pilot 
prf)gram  set  out  in  Rule  703, 
Supplemoitary  Material  .20(b).  which 
provides  for  the  listing  of  series  in  stock 
options  covering  a  maximum  of  four 
expiration  montha,  including  two  near- 
term  months,  at  any  one  time. 
Accordiogly,  the  new  termination  date 
for  the  pilot  program  is  December  18, 
198& 

In  January  1987,  the  Commission 
approved  a  proposal  by  the  NYSE, 
retroactive  fi^m  July,  to  extend  for  six 
months  the  Exchange's  pilot  program 
allowing  monthly  expirations  of  stock 
options.'  Subsequently,  in  order  to  give 
the  Exchange  more  time  to  evaluate  the 
effect  of  the  pilot  program  on  its  stock 
option  marketplace,  the  Commission 
approved  additional  proposals 
extending  the  pilot  for  four  months  to 
May  16. 1987.*  and  for  one  year  to  May 
21, 1988."  This  proposal  extends  the 
pilot  program  for  an  additional  seven 
months  at  the  request  of  Commission 
staff. 

The  Commission  beheves  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  >the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  the  Exchange.  Specifically, 
the  Commission  believes  that  extending 
the  pilot  program,  which  is  tailored  to 
meet  investors'  preferences  for  stodt 
options  with  near-term  expiration 
cycles,  will  give  the  Commission 
additional  time  to  study  the  effect  of  the 
program  on  the  market  in  light  of  the 
October  market  break  before  it 
considers  permanent  approval  In 
additional,  the  Commission  has  not 
received  any  negative  comments  on  the 
pilot's  operations.  Therefore,  the 
Commission  believes  the  proposed  rule 
change  is  consistent  with  section  6(b)(5) 
of  the  Act,  which  provides  in  pertinent 


'  See  Secoritles  Exchange  Act  Rel.  No.  23966 
(January  7. 19871,  52  PR  1570.  TWt  proposal  wa» 
substantively  similar  to  propoaals  Tiled  previously 
by  tb«  Chicago  Board  Options  Exchange.  Inc.  the 
Philadelphia  Stock  Exchange  and  the  American 
Slock  Excfaange,  and  approved  by  the  Commission 
in  Secmities  Exchange  Act  Ret.  No.  23461  (Juiy  23. 
1966).  51  PR  222a& 

*  Securities  Exchange  Act  ReL  Na  24193  (March 
9. 1967).  52  FR  8123. 

*  Securities  Exchange  Act  Rel.  No  24650  (]ane  26. 
1967).  52  PR  2SS0S.  Other  optioM  axciMui^e  also 
received  one-year  exteasioas  to  their  pilol  prograras 
in  1987  and  added  February  and  March  cycle  series 
to  their  progrsiRS. 


part  that  the  roles  of  die  Exdiange  be 
designed  to  promote  just  and  equitable 
principles  of  trade  and  to  protect  the 
investing  public. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(Z)  of  the  Act,  that  the 
proposed  rule  change  (SR-NYSE-88-10) 
is  approved. 

For  the  Commissioo,  by  tlie  Division  of 
Maricet  Regulation,  pursuant  to  delegated 
authority. 

Dated:  May  17. 106& 
|oiiathMiG.Katx, 

Secretary.  ^ 

[FR  Doc.  88-11634  Filed  5-2»-88t  M^l^^ 
■aiwe  cone  lots  »i  m 


SELECTIVE  SERVICE  SVSTEM 

Fonns  Submitted  to  the  Offioe  of 
Management  and  Budg^MQT 
Extension  of  Clearanoe     ^^ 

The  following  forms  which  will  be 
used  only  in  the  event  that  induction 
into  the  armed  services  is  resumed  have 
been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for  the 
extension  (rf  clearance  in  oompliance 
with  the  Paperwork  Reduction  Act  (44 
U.a  Chapter  35): 

SS&-350 

TitJe:  Registrant  Travel 
Reimbursement  Request 

Purpose:  Is  used  to  request 
reimbursement  for  expenses  incurred 
when  traveling  to  or  from  a  Military 
Entrance  Processing  Station  in 
compliance  with  an  official  order  issued 
by  the  Selective  Service  System. 

Respondents:  All  registrants  required 
to  travel  to  or  from  a  Military  Entrance 
Processing  Station  at  their  own  expense. 

Frequency:  One-time. 

Burden:  "The  reporting  burden  is  ten 
minutes  or  less  per  request. 

SSS-254 

Title:  Application  for  Voluntary 
Inductioa 

Purpose:  Is  used  to  apply  for 
voluntary  induction  into  the  Armed 
Services. 

Aespo/>(/e/}te.- Registrants  or   ' 
nonregistrants  who  are  seventeen  years 
of  age. 

Frequency:  One-time 

Burden:  The  reporting  burden  is 
twelve  minutes  or  less  per  individual. 

SSS-190 

Title:  Request  for  Relief  from  Training 
and  Service  in  the  Armed  Forces  of  the 
United  States. 

Purpose:  Is  used  to  request  relief  fitim 
training  and  service  based  on  being  a 


national  of  a  country  with  which  an 
applicable  treaty  is  in  efect,  i.e.  'Treaty 
Alien." 

Respondents:  Those  registrants  who 
are  "Treaty  Aliens"  and  desire  not  to 
serve  in  the  Armed  Forces  of  the  United 
States. 

F/ieguency;  One-time. 

Burden:  The  reporting  burden  is  five 
minutes  or  less  per  individual 

SSS-109H 

TitJe:  High  School  CerUficate. 

Purpose:  Is  used  to  substantiate  a 
claim  for  postponement  of  induction 
because  the  subject  registrant  is  a  high 
school  student, 

Respondents:  Registrants  who  are 
attending  high  schml  but  have  not 
graduated  or  reached  age  20. 

Frequency:  This  certificate  is  normally 
used  one-time. 

Burden:  The  reporting  burden  is  six 
minutes  or  less  per  individual. 

SSS-109D 

Title:  Divinity  Student  Certificate. 

Purpose:  Is  used  to  substantiate  a 
claim  for  deferment  as  a  divinity 
student. 

Re^ondents:  Registrants  who  are 
either  pre«nroDed.  enrolled,  graduate 
students  or  Interns  in  a  Theological  or 
Divinity  School. 

Frequency:t\aB  certificate  is  normally 
used  one-time. 

Burden:  Hie  reporting  burden  is  six 
minutes  or  less  per  individual. 

SSS-189C 

Title:  College  Student  Certificate. 

Purpose:  Is  used  to  substantiate  a 
claim  for  postponement  or  deferment  as 
a  college  student  or  as  an  applicant 
accepted  for  at^nnssion. 

Respondents:  Registrants  who  are 
attending  college  or  have  been  accepted 
as  full-time  students. 

/^>w9DencyrThi8  certificarte  is  normally 
submitted  one-time. 

Burden:  The  reporting  burden  is  eight 
minutes  or  less  per  individual. 

SS&.28 

Title:  Claim  Documentation  Form — 
Alien  or  Dual  National. 

Purpose:  Is  used  to  document  a 
registrant's  claim  for  classification  as  a 
Alien,  Ehial  National  or  Treaty  AKen. 

Respondents:  Registrants  who  wish  to 
be  classified  as  an  Alien.  Dual  National 
or  Treaty  Alien. 

Fequency:  One-time. 

Burden:  The  reporting  burden  is  20 
minutes  or  less  per  individual. 

SSS-^ 

Title:  Claim  Documentation  Form — 
Minister. 


Purpose:  Is  used  to  document  claims 
for  classification  as  a  regular  or  duly 
ordained  minister. 

Respondents:  Repstrants  who  are 
regular  or  duly  ordained  ministecs. 

Frequency:  One-time. 

Burden:  The  reporting  buiiden  is  2p 
minutes  or  less  per  individual. 

SSS-24 

Title:  Claim  Documentation  Fom — 
Hardship 

Purpose:  Is  used  to  document  a  claim 
for  classification  on  the  basis  of  the 
hardship  induction  will  cause  a 
registrant's  dependent's^ 

Respondents:  Registrants  whose 
induction  will  cause  HarrfRhip  on  their 
dependent(8). 

Frequency:  This  form  is  normally  used 
one-time. 

Burden:  The  reporting  burden  is  90 
minutes  or  less  per  individual 

SSS-21 

Title:  Claim  Documentation  Form — 
Administrative. 

Purpose:  Is  used  to  document  those 
claims  for  reclassification  which  can  be 
approved  by  an  Area  Office  upoa  the 
presentation  of  documentary  proof. 

Respondents:  Registrants  whose  past 
or  present  status  is  reason  for 
reclassification. 

Frequency:  One-time. 

Burden:  'The  reporting  burden  is  ten 
minutes  or  less  per  individual 

SSS-2S 

Title:  Claim  Documentation  Form — 
Divinity  Student. 

Purpose:  Is  used  to  document  a  dalm 
for  classification  as  a  divinity  student 

Respondents:'9.e^BiTea6a  who  are 
divinity  students. 

Frequency:  One-time. 

Burden:  The  reporting  burden  is  20 
minutes  or  less  per  individual 

SSS-27 

TitJe:  Clarm  Documentation  Form — 
Postponement 

Purpose:  Is  used  to  document  a  claim 
for  the  postponement  of  induction. 

/{espo/?dents:]iiegistrants  whose 
present  status  warrants  postponement 
of  induction. 

Frequency:  Tins  form  is  normally  used 
one-time. 

Burden:"The  reporting  burden  is  ten 
minutes  or  less  per  individual. 

SSS-0 

Title:  Claim  for  Postponement  or 
Reclassification. 

Purpose:  Is  used  to  submit  a  claim  for 
postponement  of  induction  or  a  different 
classification. 


Respondents:  Registrants  filing  claims 
for  either  postponement  or 
reclassification. 

Frequency:  One-time. 

Burden:  The  reporting  burden  is  five 
minutes  or  less  per  individual 

SSS-2Z 

Title:  Claim  Documentation  Form — 
Conscientious  Objector.  '^^ 

Purpose:  Is  used  to  document  a  claim  X 
for  classification  as  a  conscientious 
objector. 

Respondents:  Registrants  who  are 
conscientious  objectors. 

Frequancy:  One-time. 

Burden:  The  reporting  bantea  n  one 
hour  per  individual. 

The  following  form  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  extension  of 
clearance  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S. 
Chapter  35): 

SSS-402 

Title:  Uncompensated  Registrar 
Appointment. 

Purpose:  Is  used  to  verify  the  official 
status  of  applicants  for  the  position  of 
Uncompensated  Registrars  and  to 
establish  auftiority  for  'diose  appointed        * 
to  perform  as  Selective  Service  System 
Registrars. 

Respondents:  United  &ates  citizens 
over  the  age  of  18. 

Frequency:  One-time. 

Burden:  The  reporting  bisden  is  three 
minutes  or  less. 

Copira  of  the  above  identifi«i  forms 
can  be  obtained  upon  written  request  to 
Selective  Service  System,  Reports 
Clearance  Office,  Washiiigton,  DC 
20435. 

Written  comments  and 
recommendations  for  the  proposed 
extension  of  clearance  of  the  form 
should  be  sent  within  60  days  of 
publication  of  this  notice  to  Selective 
Service  System,  Reports  dearance 
Officer,  Washington,  DC  20435. 

A  copy  of  the  comments  should  be 
sent  to  Office  of  Information  and 
Regulatory  Affairs.  Attention:  Desk 
Officer,  Selective  Service  System.  Office 
of  Management  and  Budget  New 
Executive  Office  Building,  Room  3235. 
Washington,  DC  20503. 

Dated:  May  17. 1988. 
Samuel  K.  Leasay,  ]t^ 
Director. 
[FR  Doc  88-11578  Filed  5-23-88:  8:45  am] 

BNJJNa  OOOE  SS1KC1-M 


18646 


Federal  Regtoter  /  Vol.  53.  No.  100  /  Tuesday.  May  24.  1968  /  Noticea 


Federal  Regiater  /  Vol.  53,  No.  100  /  Tuesday.  May  24.  1988  /  Noticea 


DEPARTMENT  OF  STATE 
Bureau  of  Conatiiar  Affaks 
(PubNe  NoUoa  K»1] 

Certain  Foreign  Paaaports  VaHdIty 

Poland  18  added  to  the  list  of  countries 
which  have  entered  into  agreements 
with  the  Government  of  the  United 
States  whereby  their  passports  are 
recognized  as  valid  for  the  return  of  the 
bearer  to  the  country  of  the  foreign 
issuing  authority  for  a  period  of  at  least 
six  months  beyond  the  expiration  date 
specified  in  the  passport  This  notice 
amends  Public  Notice  954  of  February 
28. 1986  (51  FR  8853). 

Date:  May  12. 19ea 
louMClaik, 

Assistant  Secretary  for  Consular  Affairs. 

(FR  Doc  8^-11562  Filed  5-23-88;  8:45  am] 
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OEPAimiENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

AppicaMon  for  Amended  Type 
Certillcate  to  Include  the  McDonneN 
Douglas  Model  MD-11  Airplane 


;  Federal  Aviation 
Administration  (FAA),  DOT. 

ACnON:  Notice  of  proposed  type 
certification  basis. 


summary:  This  notice  provides 
information  and  invites  comments 
concerning  the  proposed  type 
certification  basis  for  the  new 
McDonnell  Douglas  Model  MI>-11 
airplane.  The  publication  of  this 
nonrulemaking  document  is  done  in  the 
interest  of  keeping  the  public  informed. 
Public  comment  concerning  the 
approriateness  of  the  proposed 
certification  basis  will  be  considered  in 
determining  the  airworthiness  standards 
applicable  to  the  Model  MD-11. 

OATC  Comments  on  this  notice  must  be 
received  on  or  before  July  25. 1988. 

ADDRESS:  Comments  must  be  mailed  in 
duplicate  to  the  Federal  Aviation 
Administration.  Los  Angeies  Aircraft 
Certification  Office.  ANM-IOOL,  4344 
Donald  Douglas  Drive,  Long  Beach, 
California  90808. 

FOR  niRTHCR  INFORMATION  CONTACT. 

Frederick  Lee,  Manager,  Los  Angeles 
Aircraft  Certification  Office,  ANM-IOOL, 
4344  Donald  Douglas  Drive,  Long  Beach, 
California  90808,  telephone  (213)  514- 
6330. 


•UFKEMCNTARV  MF0R«MTI0N: 

Comltaents  Invited 

This  notice  of  the  proposed  type 
certification  basis  of  the  Model  MD-11 
is  part  of  the  FAA's  continuing  efforts  to 
keep  the  public  informed  of  the  type 
certification  programs  conducted  by  the 
FAA.4t  is  in  addition  to  the  rulemaking 
process  which  provides  the  public  an 
opportunity  to  participate  directly  in  the 
establishment  of  regulatory  standards. 
Interested  parties  are  invited  to  provide 
comments,  written  data,  views,  or 
argimients  relevant  to  the  proposed  type 
certification  basis  of  the  McDonnell 
Douglas  Model  MD-11  as  contained  in 
this  notice.  Communications  should  be 
submitted  in  duplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
specified  will  be  considered  by  the 
Administrator  before  the  amended  type 
certification  basis  is  established. 

Availability  of  AddiiJonal  Copies  of 

Notice 

Any  person  may  obtain  a  copy  of  this 
notice  by  submitting  a  request  to  the 
address  noted  in  the  "ADDRESS" 
■  paragraph  above  or  by  calling  (213)  514- 
6330. 

Background 

McDonnell  Douglas  applied  on 
October  9, 1985,  for  a  diange  to  Type 
Certificate  No.  A22WE  to  include  the 
new  Model  MD-11  airplane.  The  Model 
MD-11  is  a  long-range  derivative  of  the 
currently  certificated  DC-10  that  will  be 
able  to  operate  at  heavier  gross  weights. 
It  will  incorjrarate  three  high-bypass 
ratio  turbofan  engines,  such  as  the  Pratt 
k  Whitney  PW4000  Series,  General 
Electric  CF0-60C2,  or  Rolls  Royce 
RB211-524,  with  digital  electronically- 
controlled  engine  and  thrust 
management  systems.  The  Model  MD- 
11  will  incorporate  simplified  and 
automated  cockpit  controls,  and 
electronic  cockpit  displays  to  facilitate 
operation  by  two  flight  crewmembers.  A 
fuel  tank  is  being  installed  in  the 
horizontal  tail  section. 

A  kickoff  meeting  with  McDonnell 
Douglas  was  held  on  May  2, 1986. 
Following  this  meeting,  several  meetings 
of  FAA  and  McDonnell  Douglas 
specialists  have  been  convened  for 
further  discussion  and  deliberation.  The 
design  has  not  been  finalized  by 
McDonnell  Douglas,  and  complete 
substantiating  data  are  yet  to  be 
submitted  to  the  FAA. 

The  FAA  considered  whether  the 
Model  MD-11  should  be  considered  a 
new  or  an  amended  type  design.  The 
provisions  of  Part  21  of  the  Federal 
Aviation  Regulations  (FAR)  address 


general  and  specific  design  changes  that 
require  an  application  for  a  new  type 
certificate.  Several  meetings  were  held 
with  the  applicant  in  eariy  1987  to 
review  the  extent  of  the  MD-11 
differences  from  the  DC-10  design  for 
the  purpose  of  determining  if  the 
applicant  should  be  required  to  make  a 
new  application  for  a  type  certificate. 
Based  on  those  reviews,  the  FAA 
determined  that  the  proposed  changes 
are  not  so  extensive  that  a  substantially 
complete  investigation  of  compliance 
with  the  applicable  regulations  is 
required,  and  that  the  Model  MD-11 
need  not  be  considered  a  new  type 
design.  Therefore,  the  provisions  of  Part 
21,  Subpart  D,  which  address  the 
regulatory  provisions  for  changes  to 
type  designs,  were  used  to  establish  the 
certification  basis  for  the  Model  MD-11. 

Under  the  provisions  of  {  21.101(a)  of 
the  FAR,  an  applicant  for  a  change  to  a 
type  certificate  must  comply  with  either 
the  regulations  incorporated  by 
reference  in  the  type  certificate 
(sometimes  referred  to  as  the  "original 
certification  basis")  or  with  the 
applicable  regulations  in  effect  on  the 
date  of  the  application  for  the  change. 
Section  21.101(b)  further  provides  that  if 
the  proposed  change  consists  of  a  new 
design  of  a  component,  equipment 
installation,  or  system  instaUation,  and 
the  regulations  incArporated  by 
reference  in  the  type  certificate  do  not 
provide  adequate  standards  with 
respect  to  the  proposed  change,  the 
applicant  must  comply  with  certain 
additional  requirements  in  order  to 
provide  a  level  of  safety  equal  to  that 
established  by  the  regulations 
incorporated  by  reference  in  the  type 
certificate.  These  additional 
requirements  are  applicable  regulations 
in  effect  on  the  date  of  application  for 
the  change  and  any  special  conditions 
established  to  provide  a  level  of  safety 
equal  to  that  established  by  the 
regulations  incorporated  by  reference  in 
the  type  certificate.  Special  conditions 
contain  the  safety  standards  found 
necessary  to  establish  a  level  of  safety 
for  novel  and  unique  design  features, 
and  are  issued  after  public  comment  in 
accordance  with  the  rulemaking 
procedures  of  Part  11  of  the  FAR.  Lastly, 
the  applicant  may  elect  to  voluntarily 
comply  with  the  provisions  of  any  later 
amendment  than  that  specified  above, 
provided  the  applicant  also  complies 
with  other  later  amendments  that  are 
directly  related. 

Exemptions  from  the  apphcable 
airworthiness  standards  prescribed  by 
{  21.101,  if  granted,  also  become  part  of 
the  certification  basis  incorporated  by 
reference.  Petitions  for  exemptions  are 
granted  or  denied  after  public  comment 


in  accordance  with  the  procedures  of 
Part  11. 

Notwithstanding  compliance  with  the 
tjrpe  certification  basis  established 
under  the  provisions  of  §  21.101,  an 
applicant  is  entitled  to  a  type  certificate 
only  if  the  Administrator  finds  that  no 
feature  or  characteristic  of  the  airplane 
makes  it  unsafe  as  oudined  in 
§  21.21(b)(2). 

Type  Certification  Process 

The  statutory  prerequisite  for  the 
issuance  of  a  new  or  amended  type 
certificate  is  a  finding  by  the 
Administrator  that  the  aircraft  is  of 
proper  design,  material,  specification, 
construction,  and  performance  for  safe 
operation  and  meets  the  prescribed 
standards,  rules,  and  regulations 
(section  603(a)  of  the  Federal  Aviation 
Act  of  1958  (Act).  49  U.S.C  1423(e)). 
Pursuant  to  section  603(a)  and  Part  21.  a 
type  certificate  is  issued  after 

1.  All  applicable  airworthiness,  noise, 
and  engine  emission  regulations  have 
been  met,  including  the  completion  of 
the  required  functional  and  reliability 
tests  to  ensure  that  the  airplane  is 
considered  safe  in  its  operational 
environment:  and 

2.  The  Administrator  has  found  no 
feature  or  characteristic  that  makes  the 
airplane  unsafe  for  the  category  in 
which  certification  is  desired. 

Proposed  Type  Certification  Basis 

The  proposed  type  certification  basis 
presented  herein  represents  the  type 
certification  basis  required  by  Part  21 
that  was  established  at  the  time  of 
original  ai^lication  for  DC-10  type 
design  approval  (December  26. 1967), 
and  additional  r^ulations  based  on 
exemptions,  special  conditions,  and 
later  regulatory  amendments,  pursuant 
to  Part  21.  which  were  either  established 
by  the  FAA  or  elected  by  the  applicant. 
The  date  of  original  ai^lication  for  the 
DC-10  estabUshed  the  original 
airworthiness  certification  basis  to  be 
Part  25  as  amended  by  Amendments  25- 
1  through  25-16.  At  a  later  time. 
McDonnell  Douglas  elected  to  also 
comply  with  the  provisions  of 
Amendments  25-17  through  25-22,  and 
9  25.471  as  amended  by  Amendment  25- 
23. 

For  those  new  design  features  of  the 
Model  MD-11  where  the  requirements  of 
the  original  certification  basis  are 
judged  to  be  inadequate,  the  applicable 
airworthiness  provisions  in  effect  on  ttie 
date  of  the  application  for  an  amended 
type  certificate  must  be  lued  (Part  25  as 
amended  by  Amencfanents  25-1  through 
25-59).  Therefore,  for  the  Model  MD-11. 
the  FAA  has  determined  Siat  the 
provisions  of  certain  later  amendments 


should  be  made  applicable. 
Furthermore,  the  applicant  has  elected 
to  comply  with  many  recent 
airworthiness  standards  which,  with 
certain  exceptions  noted  below,  bring 
the  certification  basis  to  that  specified 
by  Part  25  as  amended  by  Amendments 
25-1  through  25-61. 

I    in  determining  the  certification  basis, 
the  FAA  has  considered  the  operating 
experience  of  the  current  DC-10  fleet 
and  has  not  specified  later  amendments 
for  design  features  which  are  the  same 
as  current  models  and  for  which 
satisfactory  service  experience  has  been 
demonstrated. 

Certain  design  requirements  provided 
for  in  later  amendments  to  Part  25  are 
made  applicable  by  the  regulatory 
provisions  of  Part  121  to  air  carrier 
operations  covered  by  that  part.  Even 
though  some  of  those  design 
requirements  are  not.  and  need  not  be, 
part  of  the  type  certification  basis,  they 
will  apply  to  Part  121  operators.  Those 
airplanes  not  in  compliance  with  these 
requirements,  indicated  by  four 
asterisks  in  the  following  table,  will  be 
modified  after  delivery  to  the  operator, 
prior  to  being  put  into  service.  This  has 
been  done  to  accommodate  those 
operators  who  prefer  to  take  delivery  of 
the  airplane(s)  and  comply  with  those 
requirements  made  applicable  by  Part 
121  before  putting  the  airplane(s)  into 
operation. 

Based  on  the  date  of  application  and 
pursuant  to  S  21.101.  the  type 
certification  basis  of  the  McDonnell 
Douglas  Model  MD-11  is: 

Part  25  of  the  FAR,  "Airworthiness 
Standards:  Transport  Category 
Airplanes"  effective  February  1. 1965,  as 
amended  by  Amendments  25-1  through 
25-61,  except  as  noted  below: 


FAR  ■action 
No. 

Titto 

Thm 

•fn#nO" 

monl 

25- 

Perfofmanca: 

25.109 

nccotwate-stop  oistanoa ... 

41 

ComroUatiility 

and 

manetwar- 

ability: 

25.143. _.. 

GafwaL 

4] 

25.149 ..- 

MvwTHMi  control  spMd.^.. 

41 

Miacatlaneous 

flight 

! 

require- 

ments: 

25.251(d). 

VK)ration  and  txiftettng 

22 

Stnictur»- 

gmerA        ■ 

25.305 

StronQth  and  dofofmation.. 

S3 

Thru 

FAR  section 

IMa 

aroand- 

Ho. 

mant 
25- 

Fligtit 

maneuver 

andguct 

conditions: 

25.331 

candWons,  QanaraL 

45 

25.345(C) 

High  lift  devices ». 

45 

Design  and 

construe- 

tior>- 

genaral 

* 

25.607 _. 

Fa&tenofft 

22 

25.629(b) 

Flutter,  daformatiof)  and 
fail-safe  criteria. 

22 

25.631 

'22 

Control 

systems: 

25.701(a)  & 

22 

(d). 

cargo 

•ocommo- 

dations: 

25.772..._ 

Paoi  compartmanl  doori-.. 

•(MA) 

25.783 

S3 

Emergency 

provisions: 

25.803(d) 

45 

25.812 .._„ 

•57 

VentMion 

Bnd  honnQ: 

25.832. 

Cabin  osona 

*(NA) 

Fira 

25.858(8) 

Cargo  compartment  fIra 

*(NA) 

Equipment— 

25.1,309 

equipment,  systems,  and 
TOtaHations. 

•22 

Lights: 

25.1401(b) 

AnticoMttion  Kgfit  system^.. 

40 

25.1401(f) 

.„,.„„.„„„ „ „,..„...„.... 

26 

Operating 

limitations 

and 

25.1529 „ 

Instructions  for  oontinuad 

53 

■nvuTDHiess. 

«r 

skuclura  win  comply  wKh  f25.631  as 
amended  by  Amendmerrt  25-61. 

'Not  applicable  Sinca  the  oiiginal  certification 
basis,  iwhich  did  not  induds  this  section,  has  been 
determirted  to  be  adequate,  tfia  rsquiiaments  of  this 
section  do  not  apphf  to  Viis  type  design. 

'Complianoa  Wmi*  latsr  amandnianl  le  this  sec- 
tion Is  laquired  lor  Part  121  Dparalors. 

*  New  systems,  and  systems  with  maior  changes, 
their  inatallBlion,  and  equipment  nM  comply  with 
(25.1309  as  amended  toy  Amendment  25-61. 

Part  36  of  the  FAR,  as  amended  by 
Amendments  36-1  through  36-13,  and 
any  later  amendments  in  existence  at 
the  time  of  certification.  McDonnell 
Douglas  has  elected  to  comply  with  the 
Stage  3  noise  level  requirements. 

Special  Federal  Aviation  Regulation 
(SFAR)  27,  as  amended  by  Amendments 
27-1  tlu«iq}h  27-6,  and  any  later 
amendments  in  existence  at  the  time  of 
certificatioa 

The  following  special  conditions  and 
exemptions  are  part  of  the  DC-10 
certification  basis  and  will  also  be  part 
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of  the  MD-11  certification  basis  (Ref 
Type  Certificate  Data  Sheet  No. 
A22WE): 

1.  Special  Conditions  No.  25-18-WE- 
7,  dated  January  7, 1970,  and  Special 
Conditions  No.  25-18-WE-7. 
Amendment  No.  1,  dated  July  9, 1971. 

2.  Special  Condition  No.  25-'te-WE- 
14,  dated  October  28, 1972. 

Exemptions  from  FAR  Part  25 

1.  Number  1573  issued  April  28, 1972 — 
exemption  frt)m  S  25.607(c)(5)  to  permit 
evacuation  with  a  seating  capacity  of  80 
for  a  pair  of  oversize  Type  I  exits. 

2.  Number  2453  issued  September  26, 
1977— exemption  from  S  25.807(c)(1)  to 
permit  evacuation  of  passengers  with 
either  of  the  following  exit-seat 
configurations:  (a)  One  oversize  Type  1 
emergency  exit  meeting  the  conditions 
specified  in  Exemption  No.  1573  on  each 
side  of  the  fuselage  and  a  passenger 
seating  capacity  of  50;  or  (b)  one  Type  A 
emergency  exit  on  each  side  of  the 
fuselage  and  a  passenger  seating 
capacity  of  70. 

The  following  optional  requirements 
are  part  of  the  DC-10  certification  basis 
and  will  apply  to  the  MD-11: 

Ditching  Provisions — S  25.801. 

Ice  Protection  Provisions — S  25.1419. 

Additioaal  Exemptions  i 

As  of  the  date  of  this  notice, 
McDonnell  Douglas  has  not  petitioned 
the  FAA  for  any  exemptions  relative  to 
the  type  certification  of  the  Model  MD- 
11  airplane. 

AdditioDal  Spedal  Conctttions 

At  this  time,  the  FAA  has  identified 
several  additional  novel  design  features 
that  may  require  the  promulgation  of 
special  conditions  in  order  to  provide 
appropriate  safety  standards.  The 
McDonnell  Douglas  Model  MD-11 
airplane  will  have  several  digital 
electronic  systems  controlling  essential 
and  critical  functions.  Under  the 
provisions  of  S  9  21.101(b)(2)  and  21.16, 
the  FAA  is  proposing  to  diaft  special 
conditions  concerning  the  following 
items: 

1.  Functional  reliability  of  digital 
electronic  systems. 

2.  Lightning  protection  of  digital 
electronic  systems. 

3.  Protection  bom  the  effects  of 
unwanted  radio  fi^quency  (RF)  energy. 

These  Special  Conditions,  and  any 
others  deemed  necessary,  will  be 
proposed  in  a  subsequent  notice(8)  of 
proposed  special  conditions  pursuant  to 
9 11.28  of  Part  11;  and  all  public 
comments  received  on  that  notice(s)  will 
be  considered  before  the  special 
conditions  are  issued. 


Post  Certification  Activity 

Finally,  design  evaluation  does  not 
end  with  the  issuance  of  the  type 
certificate.  Regulations  require  aircraft 
owners  and  operators  to  submit  various 
reports  and  data  on  the  aircraft's  service 
experience.  The  FAA  continues  to 
monitor  the  safety  performance  of  the 
design  after  the  type  design  is  approved 
and  the  product  is  introduced  into 
service.  This  is  accomplished  through 
the  various  reports  and  data  the  FAA 
receives  daily,  as  well  as  through  post 
certification  design  reviews.  The 
airworthiness  standards  such  as  Part  25, 
as  well  as  the  operational  standards 
such  as  Parts  91, 121.  and  125,  are 
amended  from  time-to-time  to  consider 
new  technologies  and  to  upgrade  the 
existing  level  of  safety.  If,  during  an 
evaluation,  an  unsafe  condition  is  found 
as  a  result  of  service  experience  and 
that  condition  is  likely  to  exist  or 
develop  in  other  products  of  the  same 
type,  the  FAA  issues  an  Airworthiness 
Directive  [AD]  under  Part  39  to  require  a 
change  to  the  type  design  or  to  define 
special  inspection  or  operational 
limitations.  In  effect,  these  are  also 
retroactive  applications  of  required  type 
design  changes. 

Issued  in  Seattle.  Washington,  on  May  11, 
198& 

Frederick  M.  Isaac. 

ActJng  Director.  Northwest  Mountain  Region. 
[FR  Doa  88-11551  FUed  5-23-68;  8:45  am] 

MLLMQ  CODE  4t10-1>-ll 


Maritime  Administration 
[DodcttNaS-tSO] 

Puerto  Rico  Maritime  Shipping 
Autlwrlty;  Application  for  Permission 
Under  Section  506  of  ttie  Merchant 
Marine  Act,  1936,  as  Amended  To 
Operate  In  the  Domestic  Trade 

Notice  is  hereby  given  that  Puerto 
Rico  Maritime  Shipping  Authority 
(PRMSA)  by  application  dated  May  16. 
1988,  has  applied  for  written  permission 
under  section  506  of  the  Merdiant 
Marine  Act  1936,  as  amended  (Act),  for 
the  temporary  fransfer  of  three  of  the 
five  Lancer-class  vessels  which  PRMSA 
recentiy  acquired  in  an  admiralty  court 
auction  to  a  purely  domestic  service 
between  Puerto  Rico  and  ports  along  the 
U.S.  AUantic  and  Gulf  Coasts.  Section 
506  permits  the  temporary  transfer  for 
up  to  six  months  of  construction- 
differential  subsidy  (CDS)  built  vessels 
"whenever  the  Sea«tary  determines 
that  such  transfer  is  necessary  or 
appropriate  to  carry  out  the  purposes  of 
the  Act."  Consent  by  MARAD  is  to  be 
conditioned  upon  payment  to  MARAD. 


upon  such  terms  as  MARAD  may 
prescribe,  of  "an  amount  which  bears 
the  same  proportion  to  the  CDS  paid  by 
the  Secretary  as  such  temporary  period 
bears  to  the  entire  econoinic  life  of  the 
vessel." 

PRMSA  states  that  the  Lancer  vessels 
will  upgrade  its  existing  fleet  and 
expand  its  presence  in  U.S.-foreign  trade 
operations  serving  the  Caribbean.  They 
will  also  enable  it  to  consider  expansion 
of  services  to  Central  and/or  South 
America.  In  order  to  facilitate 
accomplishment  of  these  goals,  PRMSA 
requests  authorization  to  use  the  three 
vessels  tiie  NUEVO  SAN  JUAN  (ex- 
AMERICAN  APOLLO),  tiie  GUAYAMA 
(ex-AMERICAN  ASTRONAUT),  and  die 
MAYAGUEZ  (ex-AMERICAN  LANCER) 
fi^m  July  1, 1988  to  December  31, 1988  in 
the  domestic  trades. 

PRMSA's  present  fleet  consists  of 
eight  U.S.-flag  line-haul  vessels  in 
service  between  Puerto  Rico  and 
mainland  United  States  Atlantic  and 
Gulf  Coast  ports.  Of  these  vessels,  four 
Ro/Ro's,  die  BAYAMON,  die  PONCE, 
die  PUERTO  RICO,  and  die  CAGUAS, 
and  two  Lo/Lo's,  tiie  BORINQUEN  and 
the  SAN  JUAN,  would  be  replaced  by 
the  five  Lancers.  Two  Ro/Ro  line-haul 
vessels,  die  ATLANTIC  SPIRIT  and  die 
FORTALEZA.  would  be  unaffected.  In 
addition,  PRMSA  operates  three  foreign- 
flag  feeder  vessels  to  link  Puerto  Rico 
with  ports  in  Haiti,  the  Dominican 
RepubUc,  and  Trinidad.  Under  PRMSA's 
replacement  program,  in  addition  to 
substituting  for  the  six  specified  U.S.- 
flag  vessels  along  nUMSA's  dome^c 
routes,  the  Lancers  would 
simultaneously  offer  direct  service  to 
Haiti  and  the  Dominican  Republic  in  lieu 
of  the  existing  foreign-flag  relays. 

Utilization  of  the  Lancers.  PRMSA 
avers,  will  substantially  upgrade  its 
fleet,  providing  it  with  more  "suitable 
vessels."  in  keeping  with  the  Merchant 
Marine  Act's  express  policy  goals.  The 
Lancers  offer  marked  improvements 
over  the  two  Lo/Lo's  to  be  replaced  The 
Lancers  are  a  generation  more  advanced 
in  design. 

The  Lancers  also  have  important 
operating  advantages  over  the  Ro/Ro's, 
according  to  PRMSA.  They  are  faster, 
larger,  and.  unlike  the  Ro/Ro's,  able  to 
handle  today's  generation  of  rolling 
stock.  With  one  theoretical  alternative 
for  fleet  revitalization.  replacement 
construction,  foreclosed  by  today's 
prohibitive  costs,  and  another  requiring 
a  shift  to  tugs  and  barges,  PRMSA 
believes  its  use  of  the  Lancer  vessels 
fulfills  the  Act's  purposes  of  using  the 
best  equipped  and  most  suitable  vessels 
in  U.S.  domestic  and  foreign  trades. 


PRMSA's  view  is  that  its  vessel 
replacement  plans  will  enhance  U.S.- 
flag  service  in  foreign  trade.  Because  of 
their  greater  speed,  the  five  Lancers  can 
substitute  for  six  line-haul  vessels  plus 
much  of  the  existing  foreign-flag  feeder 
service.  Instead  of  transshipping  through 
San  Juan,  PRMSA  will  be  able  to 
provide  direct,  one-vessel  service 
between  mainland  U.S.  ports  and  both 
Haiti  and  the  Dominican  Republic. 
PRMSA's  redeployment  will 
inunediately  introduce  new,  direct, 
Caribbean  service  in  New  Orleans  and 
Baltimore  and  a  non-stop  northbound 
service  into  the  Port  of  New  York.  TTiis 
will  increase  U.S.-flag  participation  cmd 
contribute  to  development  of  a  merchant 
marine  sufficient  for  carrying  a 

I  substantial  part  of  U.S.  waterbome 

i  foreign  commerce. 

'      Finally,  PRMSA  believes  diat  its 
vessel  replacement  plans  are  consistent 
with  the  goal  of  maintaining  a 
functioning  merchant  marine  capable  of 
serving  as  a  military  auxiliary  in  time  of 
war  or  national  emergency.  PRMSA's 
present  fleet  is  no  longer  the  most 
suitable  for  the  Puerto  Rican  trade.  The 
Lo/Lo's  are  old,  slow  and  inefficientiy 
designed,  and  are  probably  now  ready 
for  scrapping.  While  the  Ro/Ro's 
continue  to  have  substantial  utility  for 
the  military,  they  are  no  longer 
commercially  desirable  for  Puerto  Rican 
operations. 

Although  publication  of  a  Notice  with 
respect  to  PRMSA's  request  for 
permission  under  section  506  is  not 
reqjaired,  the  Maritime  Administration 
believes  that  it  is  appropriate  to  provide 
an  opportunity  for  interested  parties  to 

^  comment  on  PRMSA's  application. 
Any  person,  firm,  or  corporation 
having  any  interest  in  the  application  for 
section  506  permission  and  desiring  to 
submit  comments  concerning  the 
appUcation  must  file  written  comments 
in  triplicate,  to  the  Secretary,  Maritime 
Administration,  Room  7300,  Nassif 
Building.  400  Sevendi  Street  SW., 
Washington,  DC  20590,  by  the  close  of 
business  on  June  8, 1988.  The  Maritime 
Administration,  as  a  matter  of 
discretion,  will  consider  any  comments 
submitted  and  take  such  action  with 
respect  thereto  as  may  be  deemed 
appropriate. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  20.800  Construction-Differential 
Subsidies  (CDS)} 


By  Order  of  the  Maritime  Administrator. 

Dated:  May  20, 1988. 
James  E.  Saaii, 
Secretary. 
[FR  Doc  88-11717  Filed  5-23-88;  8:45  amj 
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DEPARTMENT  OF  THE  TREASURY 

PuHMc  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

Date:  May  18, 198& 

The  Department  of  the  Treasury  has 
made  revisions  and  resubmitted  the 
following  public  information  collection 
requirement(s)  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980,  Pub.  L  95-511. 
Copies  of  the  submission(s)  may  be 
obtained  by  calling  the  Treasury  Bureau 
Clearance  Officer  listed.  Comments 
regarding  these  information  collections 
should  be  addressed  to  the  OMB 
reviewer  listed  and  to  the  Treasury 
Department  Clearance  Officer,  Room 
2224,  Main  Treasury  Building,  15th  and 
Pennsylvania  Avenue  NW..  Washington, 
DC  20220. 

Internal  Revenue  Service 

OMB  Number  1545-0284. 

Form  Number  5309. 

Type  of  Review:  Resubmission. 

Title:  Application  for  Determination  of 
Employee  Stock  Ownership  Plan. 

Description:  Form  5309  is  filed  with 
Form  5301, 5303,  or  5307,  when  applying 
for  a  determination  letter  as  to  a 
deferred  compensation  plan's 
qualification  status  under  sections  409 
and  4975(e)(7)  of  the  Internal  Revenue 
Code.  The  information  is  used  to 
determine  whether  the  plan  qualifies. 

Respondents:  Businesses  or  other  for- 
profit 

Estimated  Burden:  245  hours. 

Clearance  Officer  Garrick  Shear, 
(202)  535-4297,  Internal  Revenue 
Service,  Room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 

OMB  Review:  Milo  Sunderhauf,  (202) 
395-6880,  Office  of  Management  and 
Budget,  Room  3208,  New  Executive 
Office  Building,  Washington.  DC  20503 
Lois  iC  HoDand. 

Departmental  Reports  Management  Officer. 
[FR  Doc.  88-11622  Filed  5-23-88;  8:45  am] 
MUNM  COOC  4S1^f-M 


VFTERANS  ADMINISTRATION 
Agency  Form  Under  OMB  Review 

AOENCV:  Veterans  Administration. 
action:  Notice. 

The  Veterans  Administration  has 
submitted  on  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  This  document  lists  the 
following  information:  (1)  The 
department  or  staff  office  issuing  the 
fomi,  (2)  the  title  of  the  form,  (3)  the 
agency  form  mumber,  if  applicable ,  (4)  a 
description  of  the  need  and  its  use,  (5) 
how  often  the  form  must  be  filled  out.  (6) 
who  will  be  required  or  asked  to  report, 
(7)  an  estimate  of  the  number  of 
responses,  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  fill  out  fhe 
form  and  (9)  an  indication  of  whether 
section  3S04(h)  of  Pub.  L  96-511  applies. 

ADOMESSES:  Copies  of  die  forms  and 
supporting  documents  may  be  obtained 
fix>m  John  Turner,  Department  of 
Veterans  Benefits  (203C2).  Veterans 
Administration,  810  Vermont  Avenue 
N.W.,  Washington,  DC  20420  (202)  233- 
2744. 

Comments  and  questions  about  the 
items  on  the  list  should  be  directed  to 
die  VA's  OMB  Desk  Officer,  Joseph 
Lackey,  Office  of  Management  and 
Budget  726  Jackson  Place  NW., 
Washington,  DC  20503,  (202)  395-7316. 

DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  within  30  days  of  diis 
notice. 

Dated:  May  17. 1968. 

By  direction  of  the  Administration. 
Frank  E.  Lalky, 

Director,  Office  of  Information  Management 
and  Statistics. 

Extension 

1.  Department  of  Veterans  Benefits. 

2.  Transfer  of  Ownership  Data- 
Portfolio  Loan. 

3.  VA  Form  26-8792. 

4.  This  form  is  completed  by  assumers 
of  VA  portfoUo  loans  in  order  to  provide 
information  needed  for  servicing  of  such 
loans.  Information  is  used  to  update 
protfolio  loan  records  with  names  and 
related  data  on  current  obligors. 

5.  On  occasion. 

6.  Individuals  or  households. 
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7.  2.40a 

&200. 

9.  Not  applicable. 

Revision 

1.  Department  of  Veterans  Benefits. 

2.  Claim  for  One  Sum  Payment  and 
Claim  for  Monthly  Payment 

3.  VA  Form  29^125. 29-4125a  and  b. 

4.  These  forms  are  used  by 
beneficiaries  applying  for  the  proceeds 
of  National  Service  Life  Insurance  and 
United  States  Government  Life 
Insurance  and  United  States 
Government  Life  Insurance  policies. 

5.  On  occasion. 

6.  Individuals  or  households. 

7.  87,821. 
aa782. 
9.  Not  applicable. 

(FR  Doc.  88-11565  Filed  5-2»-«8:  8:45  am| 
MUJNO  COOE  UaO-OI-H 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  the  "Government  in  the  Sunshine 
Act"  (Pub.  L  94-409)  5  U.S.C.  552b(e){3). 


coMMOomr  CRCorr  corporation 
TIME  AND  date:  10:00  a.m.,  June  6, 1988. 
place:  Room  3501-South  Building,  U.S. 
Department  of  Agriculture.  Washhigton, 
DC. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  Agenda  to 
be  announced. 

CONTACT  PERSON  FOR  MORE 

information:  James  V.  Hansen. 
Secretary,  Commodity  Credit 
Corporation,  Room  3603  South  Building, 
U.S.  Department  of  Agriculture,  Post 
Office  Box  2415,  Washington,  DC  20013; 
telephone  (202)  475-^90. 

Date:  May  19, 1988. 
James  V.  Hansen, 

Secretary,  Commodity  Credit  Corporation. 
[FR  Doc.  88-11627  Filed  5-19-88;  4:44  pm] 

BtLUNQ  CODE  S410-0S-II 

FEDERAL  ENERQY  REQULATORY 
COMMISSION 

May  18, 1988. 

The  following  notice  of  meeting  is 
published  pursuant  to  section  3(a)  of  the 
Government  in  the  Sunshine  Act  (Pub.  L 
94-409,  5  U.S.C.  552B: 

TIME  AND  date:  May  25. 1988, 10:00  a.m. 
PLACE:  825  North  Capitol  Street.  NE., 
Room  9306,  Washington,  DC  20426. 
STATUS:  Open. 
MATTERS  TO  BE  CONSIDERED:  Agenda. 

Note. — Items  listed  on  the  agenda  may  be 
deleted  without  further  notice.  The  items  at 
this  meeting  %tfill  be  considered  only  for 
f  discussion  purposes. 

CONTACT  PERSON  FOR  MORE 
information:  Lois  D.  Cashell.  Acting 
Secretary,  Telephone  (202)  357-8400. 

This  is  a  list  of  matters  to  be 
considered  by  the  Commission.  It  does 
not  include  a  listing  of  all  papers 
relevant  to  the  items  on  the  agenda; 
however,  all  public  documents  may  be 
examined  in  the  Public  Reference  Room. 

Consent  Power  Agenda,  878th  Meeting — May 
25, 19B8,  Regular  Meeting  (10  ajn.) 
CAP-1.     • 
Project  No.  5146-005,  The  City  of 
Allentown,  Pennsylvania 
CAP-2. 


Project  No.  2756-008,  City  of  Burlington 

Hectric  Department 
Project  No.  3101-002,  City  of  Winooski 
Project  No.  9413-002,  Winooski  One 
Partnership 
CAP-3. 
Project  No.  8864-005,  Weyeriiaeuser 
Company 
CAP-I.  v^ 

Project  No.  10477-001,  Burke  Dam  Hydro 
Associates 
CAP-5. 
Project  No.  3239-007,  Puget  Sound  Power 
and  Light  Company  and  McMaster  and 
Schroder 
CAP-8. 
Project  Nos.  7791-003,  8235-003  and  8915- 
002,  Hydroelectric  Development  Inc. 
CAP-7. 
Project  No.  9688-002,  Choconia  Forestlands 
limited  Partnership 
CAP-a 

Project  No.  9997-001.  Carol  A.  Sever 
CAP^. 

Project  No.  2744-005,  Menominee  Company 
CAP-10. 
~  Project  No.  5376-010,  Horseshoe  Bend 

Hydroelectric  Company 
CAP-11. 
Project  No.  5223-004,  International  Falls 
Power  Company 
CAP-12. 
Project  Nos.  2219-003,  and  2642-003. 
Garkane  Power  Association,  Inc. 
CAP-13. 
Project  No.  400-013.  Colorado-Ute  Electric 
Association,  Inc. 
CAP-14. 
Project  No.  8610-002,  Niagara  Mohawk 
Power  Corporation 
jCAP-15. 

Project  No.  7267-004,  Joseph  Martin 
Keating 
CAP-16. 
Project  No.  1041&-001,  City  of  Harrisburg. 
Pennsylvania 
CAP-17. 
Docket  No.  ER88-329-00a  Ohio  Edison 
Company 
CAP-18. 
Docket  No.  ER88-316-000,  Commonwealth 
Edison  Company 
CAP-19. 
Docket  No.  ER88-300-000,  Southern 
California  Edison  Company 
CAP-20. 
Docket  No.  ER88-296-000,  Southern 
CaUfomia  Edison  Company 
CAP-21. 
Docket  No.  ER8&-264-001,  Consolidated 
Edison  Company  of  New  Yorii.  Inc. 
CAP-22. 
Docket  No.  ER88-81-002.  West  Texas 
Utilities  Company 
CAP-23. 
Docket  No.  ER88-109-002,  Commonwealth 
Edison  Company 
CAP-24. 
Docket  No.  ER83-657-003,  Houston  Lighting 
&  Power  Company 


CAP-25. 
Docket  No.  ER84-70M)09.  Boston  Edison 

Company 
CAP-2e. 
Docket  No.  ER88-224-001,  Carolina  Power 

&  Light  Company 
CAP-27. 
Docket  No.  EL86-53-003,  Southern 

Company  Services,  Inc. 
Docket  No.  EL86-57-003,  Gulf  States 

Utilities  Company  v.  Southern  Company 

Services,  Inc.,  Alabama  Power  Company, 

Georgia  Power  Company,  Gulf  Power 

Company  and  Mississippi  Power 

Company 
CAP-2a 
Docket  No.  ER88-219-001,  Pacific  Gas  and 

Electric  Company 
CAP-29. 
Docket  No.  ER88-202-001,  Maine  Yankee 

Atomic  Power  Company 
CAP-30. 
Docket  No.  QF88-33-001,  LUZ  Solar 

Partners  VI,  Ltd. 
Docket  No.  QF88-34-001.  LUZ  Solar 

Partners  VII,  Ltd. 
CAP-31. 
Docket  Nos.  ER80-259-007.  ER80-793-00a 

ER80-355-000,  ER8a-35e-000  and  ER80- 

357-000,  Kansas  Gas  &  Electric  Company 
CAP-32. 
Docket  No.  EL87-11-002,  North  Carolina 

Municipal  Power  Agency  No.  1  v.  Duke 

Power  Company 
Docket  No.  EL87-18-002.  Piedmont 

Municipal  Power  Agency  v.  Duke  Power 

Company 
Docket  No.  EL87-20-002,  North  Carolina 

Electric  Membership  Corporation  v.  Duke 

Power  Company 
CAP-33. 
Docket  No.  ER87-450-000,  Interstate  Power 

Company 
CAP-34. 
Docket  Nos.  ER82-70&-002.  ER82-705-O03, 

ER83-«6-004,  ER83-23O-002,  ER83-2g7- 

007,  ER8&-94-000  and  ER86-g4-001, 

Arkansas  Power  &  Light  Company 
CAP-3S. 

Docket  No.  QF88-38-001,  Bechtel  Civil  Inc. 
CAP-38. 
Docket  No.  RE80-2-002,  Cliffs  Electric 

Service  Company 
Docket  No.  RE80-21-002,  Orlando  Utilities 

Commission 
Docket  No.  RE80-36-003,  Idaho  Power 

Company 
Docket  No.  RE80-37-001,  Jacksonville 

Electric  Authority 
Docket  No.  RE8O-eO-O04,  Central  Maine 

Power  Company 
Docket  No.  RE81-74-005,  Sierra  Paciflc 

Power  Company 
Docket  No.  RE84-11-003,  Appalachian 

Power  Company 

Consent  Miscellaneous  Agenda 
CAM-1. 
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Docket  No.  FA87-66-000,  Western 
Massachusetts  Electric  Company 
CAM-2. 
Docket  No.  FA87-62-000.  Boston  Edison 
Company 
CAM-3. 
Docket  No.  RM88-1B-000.  Statement  of 
Cash  Flows  to  Replace  Statement  of 
Changes  in  Financial  Position  in  FERQ 
Annual  Report  Forms 
CAM-4. 

Omitted 
CAM-5. 

Docket  No.  RM88-14-001.  Interpretation  of 
Section  5  of  the  Outer  Continental  Shelf 
Lands  Act  (OCSLA) 
CAM-e. 

Omitted 
CAM-7. 
Docket  Nos.  GP83-35-001  and  GP83-35- 
002,  Southern  Natural  Gas  Company 
CAM-a. 
Docket  No.  RO85-13-001.  South  Central 
Terminal  Co..  bic 

Consent  Gas  Agenda 
CAG-1. 
Docket  No.  RP88-llft-00a  Louisiana- 
Nevada  Transit  Company 
CAG-2. 
Docket  No.  RP8ft-120-000,  Chandeleur  Pipe 
Line  Company 
CAG-3.  I 

Docket  No.  RP88-17-007.  Southern  Natutal 
Gas  Company 
CAG-4. 
Docket  No.  RP88-10ft-000,  Northern 
Natural  Gas  Company,  a  Division  of 
Enron  Corp. 
CAG-5. 
.    Docket  No.  RP88-115-000,  Texas  Gas 

Transmission  Corporation 
CAG-a. 
Docket  No.  RP88-131-000,  Carnegie  Natural 
Gas  Company 
CAG-7. 
Docket  Nos.  TQ88-1-27-000  and  RP88-151- 
000,  North  Penn  Gas  Company 
CAG-8. 
Docket  Nos.  TQ88-1-21-000  and  RP88-119- 
000,  Columbia  Gas  Transmission 
Corporation 
CAG-9. 
Docket  No.  TA88-3-4-000,  Granite  State 
Gas  Transmissioa  Inc.  I 

CAG-ia  I 

Docket  No.  TA88-2-23-000,  Eastern  Shore 
Natural  Gas  Company 
CAG-11. 
Docket  Nos.  TA88-2-55-O00,  RP88-122-a00 
and  TA87-3-5S-004,  Questar  Pipeline 
Company 
CAG-I2. 
Docket  Nos.  TQ86-1-16-000  and  RP88-129- 
000,  National  Fuel  Gas  Supply 
Corporation 
CAG-13.  I 

Docket  Nos.  TQ8ft-l-37-«»  and  RP88-184- 
000,  Northwest  Pipeline  Corporation 
CAG-ll. 
Docket  No.  TA88-5-5-000,  Midwestern  Gas 
Transmission  Corporation  | 

CAG-15.  I 

Docket  Nos.  RP88-138-000  and  TQ88-1-6- 
000,  Sea  Robin  Pipeline  Company 
CAG-18 


Docket  No.  RPe8-152-O00.  Alabama- 

Termessee  Natural  Gas  Company 
Docket  No.  RP88-159-000,  Algonquin  Gas 

Transmission  Company 
Docket  No.  RP88-147-O0O.  Arkla  Energy 

Resources 
Docket  Nos.  RP88-111-000  and  RP86-157- 

000,  Bayou  Interstate  Pipeline  System 
Docket  No.  RP88-141-000,  East  Tennessee 

Natural  Gas  Company 
Docket  No.  RP88-13fr-000.  EI  Paso  Natural 

Gas  Company 
Docket  No.  RP88-148-000,  Equitrans.  Inc. 
Docket  No.  RP88-132-000,  Florida  Gas 

Transmission  Company 
Docket  No.  RP8^165-00a  Granite  State 

Gas  Transmission,  Inc. 
Docket  No.  RP88-15&-000,  Great  Lakes  Gas 

Transmission  Company 
Docket  No.  RP88-153-000.  KN  Energy,  Inc. 
Docket  No.  RP88-137-000.  Kentucky  West 

Virginia  Gas  Company 
Dpcket  No«.  RP88-118-000  and  001.  Mid 

Louisiana  Gas  Company 
Docket  No.  RP88-140-000,  Midwestern  Gas 

Transmission  Company 
Docket  No.  RP88-143-4XXX  MIGC  Inc. 
Docket  No.  RP88-121-000,  Natural  Gas 

Pipeline  Company  of  America 
Docket  No.  RP88-117-000,  Northern 

Natural  Gas  Company,  a  Division  of 

Enron  Corp. 
Docket  No.  RP88-133-000,  Panhandle 

Eastern  Pipe  Line  Company 
Docket  No.  RP88-163-000.  South  Georgia 

Natural  Cai  Company 
Docket  No.  RPB8-149-000,  Southwest  Gas 

Corporation 
Docket  No.  RP88-142-00a  Tennessee  Gas 

Pipe  Line  Company 
Docket  No.  RP88-161-000,  Texas  Eastern 

Transmission  Corporation 
Docket  No.  RP88-14&-000  and  001,  Texas 

Gas  Pipe  Line  Corporation 
Docket  No.  RP8&-1 14-000,  Texas  Gas 

Transmission  Corporation 
Docket  No.  RP88-18O-000  and  001, 

Transcontinental  Gas  Pipe  Line 

Corporation 
Docket  No.  RP88-134-000,  Trunkline  Gas 

Company 
Docket  No.  RP88-lft4-000,  West  Texas  Gas. 

Inc. 
Docket  No.  RP88-139-000,  Williams 

Natural  Gas  Company 
Docket  No.  RP88-156-000,  Williston  Basin 

Interstate  Pipeline  Company 
Docket  No.  RP88-144-000,  AMR  Pipeline 

Company 
Docket  No.  RP8e-12e-O0O,  Colorado 

Interstate  Gas  Company 
Docket  No.  RP88-162-000,  Ringwood 

Gathering  Company 
Docket  No.  RP88-1S5-000.  Southern 

Natural  Gas  Company 
Docket  Nos.  RP88-1 50-000  and  001. 

Transwestem  Pipeline  Corporation 
Docket  No.  RP88-135-000,  Valley  Gas 

Transmission,  Inc. 
CAG-17. 
Docket  No.  RP88-128-000,  National  Fuel 

Gas  Supply  Corporation 
CAG-18. 
Docket  Nos.  RP88-127-000  and  TQ8»-l-63- 

000,  Carnegie  Natural  Gas  Company 
CAG-19. 


Docket  Nos.  TASe-Z-Se-OOO  and  RP88-123- 
000,  Valero  Interstate  Transmission 
Company 
CAG-20. 
Docket  Nos.  TQaa-l-22-OOa  RP8&-125-000 
and  TA87-3-22-000,  CNG  Transmission 
Corporation 
CAG-21. 
Docket  Nos.  TAM-3-2S-000  and  RPB8-146- 

000,  Mississippi  River  Tranamiaaion 
Corporation 

CAG-22. 
Docket  Nos.  RPB&-124-aoa  TQ88-1-11-000. 
and  TMaa-l-ll-OOa  United  Gas  Pipe 
Line  Company 
CAG-23. 
Docket  No.  RP88-113-000.  El  Paso  Natural 
Gas  Company 
CAG-24. 
Docket  Nos.  RPS7-86-000,  RP86-11-000  and 
RP85-11-000  (Phase  II),  KN  Energy,  Ina 
CAG-25. 
Docket  No.  RPB3-S8-014,  Southern  Natural 
Gas  Company 
CAG-26. 
Docket  No.  RPSS-Tl-OOl,  El  Paso  Natural 
Gas  Company 
CAG-27. 
Docket  No.  RP88-78-001.  Transwestem 
Pipeline  Company 
CAG-28. 
Docket  No.  RP8&-7e-001,  Tennessee  Gas 
Pipeline  Company 
CAG-29. 
Docket  Nos.  RP8e-10S-012  and  CP86-48fr^ 

001,  ANR  Pipeline  Company 

Docket  Nos.  RPa6-15-038  and  RP8&-168- 

014,  Columbia  Gas  Transmission 

Company  " 

Docket  No.  RP86-14-038.  Columbia  Gulf 

Transmission  Company 
Docket  No.  RP85-ie9-037,  Consolidated 

Gas  Transmission  Corporation 
Docket  No.  CP86-5a2-020.  Natural  Gas 

Pipeline  Company  of  America 
Docket  No.  RP8S-206-037,  Northern 

Natural  Gas  Company,  a  Division  of 

Enron  Corp. 
Docket  No.  RP87-103-009,  Panhandle 

Eastern  Pipe  Line  Company 
Docket  No.  RP88-17-O0e,  Southern  Natural 

Gas  Company 
Docket  No.  RP87-28-027,  Tennessee  Gas 

Pipe  Line  Company 
Docket  No.  RP85-177-052.  Texas  Eastern 

Transmission  Corporation 
Docket  Nos.  CPe8-426-001,  CP86-552-002. 

CP86-588-005,  CP87-334-002,  CP87-457- 

003.  RP86-115-013,  and  RP87-15-022. 

Trunkline  Gas  Company 
Docket  Nos.  CP7&-22-005.  CP86-9-001, 

CP88-19ft-001,  CP88-210-001,  and  RP88- 

8-007,  United  Gas  Pipe  Line  Company 
CAG-30. 
Docket  No.  RP88-63-003,  Northwest 

Pipeline  Corporation 
CAG-31. 
Docket  No.  RP8a-6iM)01.  Stingray  Pipeline 

Company 
CAG-32. 
Docket  No.  RP85-178-026,  Tennessee  Gas 

Pipeline  Company 
CAG-33. 


Docket  Nos.  RP88-88-003  and  RP87-7-033, 
Transcontinental  Gas  Pipe  Line 
Corporation 
CAG-34. 
Docket  Nos.  CP86-589-00S,  RP86-104-00e, 
and  RP87-30-012.  Colorado  Interstate 
Gas  Company 
CAG-35. 
Docket  No.  CP8e-562-0ia  Natural  Gem 
Pipeline  Company  of  America 
CAG-3a 
Docket  No.  TA88-3-12-001.  Distrigas 
Corporation  and  Distrigas  of 
Massachusetts  Corporation 
CAG-37. 
Docket  No.  TAa8-l-0-003.  Tennessee  Gas 
Pipeline  Company 
CAG-Sa 
Docket  No.  TA8&-4-42-001.  Transwestem 
Pipeline  Company 
CAG-39. 

Omitted 
CAG-40. 
Docket  No,  ST84-773-O01,  Delhi  Gas 
Pipeline  Corporation 
CAG-41. 
Docket  No.  TA88-2-26-002.  Natural  Gas 
Pipeline  Company  of  America 
CAG-42. 
Docket  No.  RP82-5S-033,  Transcontinental 
Gas  Pipe  Line  Corporation 
CAG-43. 
Docket  No.  RP84-42-O02,  United  Gas  Pipe 
Line  Company 
CAG-44. 
Docket  Nos.  RP88-44-001  and  CP88-203- 
001,  El  Paso  Natural  Gas  Company 
CAG-45. 
Docket  N0.CP86-578-014,  Northwest 
Pipeline  Corporation 
CAG-4e. 
Docket  No.  ST85-1397-001.  Kansas  Power 
and  Light  Company 
CAG-47. 
Docket  No.  RP88-e5-000,  Panhandle 
Eastern  Pipe  Line  Company 
CAG-48. 
Docket  No.  RP88-17-000,  Southern  Natural 
Gas  Company 
CAG-«. 
Docket  Nos.  TA88-1-33-000  and  TA88-3- 
33-000,  El  Paso  Natural  Gas  Company 
CAG-50. 

Omitted 
CAG-51. 
Docket  Nos.  ST81-6-000,  ST82-232-000. 
ST82-44&-O00  and  ST83-283-000.  Cabot 
Corporation 
CAG-52. 
Docket  Nos.  RP8ft-63-000  and  RP86-114- 
000,  Southern  Natural  Gas  Company 
CAG-53. 
Docket  No.  ST8S-1S43-000,  Red  River 
.Pipeline  Corporation 
CAG-54. 
Docket  Nos.  ST86-210J!-000,  ST8&-2307- 
000,  ST86-28-000,  ST85-2a03-000,  ST87- 
8-000,  ST87-1425-000,  ST87-2279-000, 
ST87-2365-000,  ST87-23e6-000.  ST87- 
2387-000,  ST87-2663-000,  ST87-3S39-000, 
ST87-3973-000,  ST87-3974-000.  and 
STe8-1389-000 
CAG-5S. 
Docket  No.  RI87-2-0OL  Plains  Petroleum 

Company 
Docket  No.  RP87-4O-0O1.  Plains  Petroleum 
Operating  Company  and  KN  Energy,  Inc. 


CAG-56. 
Docket  Nos.  CI88-157-001  and  CI88-154- 

001,  Conoco  Inc. 
CAG-57. 

Docket  Nos.  CI86-377-002  and  086-378- 

002,  Arkla  Energy  Marketing  Company 
CAG-58. 

Docket  No.  a85-68&-004,  Exxon 

Corporation 
Docket  No.  Cl8e-22-003.  Fina  Oil  and 

Chemical  Company,  Petrofina  Delaware 

Incorporated.  Fina  Oil  &  Gas,  Inc.  and 

Fina  Exploration,  Inc. 
Docket  No.  CI87-24(M)01,  Maxus 

Exploration  Company  and  Diamond 

Shamrock  Offshore  Partners  Limited 

Partnership 
Docket  No.  CI87-385-002,  Phillips  86 

Natural  Gas  Company 
Docket  No.  C187-66&-001,  Texaco,  Inc., 

Texaco  Producing,  Inc.  and  Getty  Oil 

Company 
Docket  No.  CI88-229-000,  Phillips 

Petroleum  Company 
Docket  No.  CI86-33-003,  Sun  Exploration 

and  Production  Company 
Docket  No.  087-308-002,  ARCO  Oil  and 

Gas  Company,  Division  of  Atlantic 

Richfield  Company 
Docket  No.  CI87-360-001,  Coastal  Oil  & 

Gas  Corporation 
Docket  No.  CI87-381-001,  ANR  Production 

Company 
Docket  No.  CI85-695-004.  TXP  Operating 

Company 
Docket  No.  CI86-46-003,  Chevron  U.S.A. 

Inc. 
Docket  No.  CI87-631-001,  FMP  Operating 

Company 
Docket  No.  CI87-767-001,  Ensource  Inc. 
Docket  No.  087-310-001,  Shell  Offshore 

Inc.,  Shell  Western  E  &  P  Inc.  and 

Orlando-SOI  Partnership 
Docket  No.  CI85-29-010.  Odeco  Oil  ft  Gas 

Company 
Docket  Nos.  CI87-301-001  and  002. 

Marathon  Oil  Company 
Docket  No.  085-633-005,  Tenneco  Oil 

Company,  Houston  Oil  ft  Minerals 

Corporation  and  Tenneco  West,  Inc. 
Docket  No.  CI8&-535-002,  Zapata 

Exploration  Company 
Docket  No.  CI85-692-004,  Cities  Service  Oil 

and  Gas  Corporation,  CanadianOxy 

Offshore  Production  Co.  and  Oxy  Citites 

Service  NGL  Inc. 
Docket  No.  CI87-292-001,  Mobil  Oil 

Corporation,  Mobil  Oil  Exploration  & 

Producing  Southeast  Inc.,  Mobil 

Producing  Texas  &  New  Mexico  Inc.  and 

Mobil  Exploration  and  Producing  North 

American  Inc. 
Docket  No.  CI87-375-001,  The  Louisiana 

Land  and  Exploration  Company  and 

LLOXY  Holdings,  Inc. 
Docket  No.  CI86-19-005,  Amoco  Production 

Company 
Docket  No.  087-337-001,  Pelto  Oil 

Company 
Docket  No.  CI88-9-001,  Amerada  Hess' 

Corporation 
Docket  No.  087-130-001,  Grace  Pehvleum 

Corporation 
Docket  No.  CI87-399-001,  ynion  Oil 

Company  of  California  and  Union 

Exploration  Partnos,  Ltd. 


Docket  No.  CI86-39-003,  Conoco  Inc. 
Docket  No.  CI8»-356-00a  Seagull  Energy  E 

ftPInc. 
Docket  No.  087-348-001,  Anadarko 
Petroleum  Corporation.  APX 
Corporation,  Matagorda  Island 
Development  Corporation,  Matagorda 
Island  Exploration  Corporation  and  APX 
Western  Corporation 
Docket  No.  087-285-001,  Mesa  Operating 
Limited  Partnership 
CAG-S9. 

Docket  No.  CS71-52O-000,  Jack  ].  Grynberg 
CAG-flO. 

Docket  No.  CI87-702-001,  KOGAS,  Inc. 
CAG-61. 
Docket  Nos.  GP84-55-000,  GI8&-119-000. 
and  CI88-140-000,  Sunterra  Gas 
Gathering  Company 
CAG-62. 
Docket  No.  087-290-000,  El  Paso 

Production  Company 
Docket  No.  CP87-553-000,  El  Paso  Natural 
Gas  Company 
CAG-63. 
Docket  No.  TAS2-21-001,  et  aL  Columbia 

Gas  Transmission  Corporation 
Docket  No.  064-28-023,  Chevron  U.S.A.. 
Inc. 
CAG-64. 

Omitted 
CAG-65. 
Docket  No.  CP88-55-001,  Northwest 
Pipeline  Corporation 
CAG-66. 
Docket  No.  CP75-104-053,  High  Island 

Offshore  System 
Docket  No.  CP76-118-015,  U-T  Offshore 
System 
CAG-67. 
Docket  Nos.  CP81-482-O0S,  CP84-49-002, 
CP85-588-001,  CP86-396-002,  CP86-536- 
001,  CP86-537-001,  CP8&-647-002,  CP86- 
662-001,  CP88-736-001,  CP86-741-001, 
CP87-47-001,  CP87-71-001,  CP87-81-001 
and  CP87-87-001,  Tennessee  Gas 
Pipeline  Company 
Docket  No.  CP83-364-003,  Columbia  Gas 
Transmission  Corporation 
CAG-68. 
Docket  No.  CP83-211-002.  Columbia  Gtllf 
Transmission  Company 
CAG-69. 

Docket  Nos.  CP83-254-307.  CP83-335-222. 
CP83-254-306  and  CP83-335-223, 
Williston  Basin  Interstate  Pipeline 
Company 
CAG-70. 
Docket  No.  GP8&-6-001,  Volkswagen  of 
America,  Inc. 
CAG-71. 
Docket  No.  CP86-732-001,  Tennessee  Gas 
Pipeline  Company 
CAG-72. 
Docket  No.  CP87-405-002,  Phillips 
Petroleum  Company 
CAG-73. 
Docket  No.  CP86-627-001,  Tri-Energy 
Pipeline  Company 
CAG-74. 
Docket  No.  CP84-183-004.  Transcontinental 
Gas  Pipe  Line  Corporation 
CAG-75. 
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Docket  No.  CP87-299-002.  Northern 
Natural  Gas  Company,  Division  of  Enron 
Corp. 
CAG-Tfl. 
Docket  No.  CP88-«3-000  and  CP88-74-00a 
Transcontinental  Gas  Pipe  Line 
Corporation 
CAG-77. 
Docket  No.  CP87-238-000.  Ozark  Gat 
Transmission  System 
CAG-78. 

Docket  No.  CP88-254-00a  Texas  Eastern 
Transmission  Corporation 
CAG-79.  I 

Docket  No.  CP84-441-022,  CP80-65-0S1  and 
CP82-35&-002.  Tennessee  Gas  Pipeline 
Company  ■ 

CAG-W.  I 

Docket  No.  CP88-106-000,  Transcontinental 
Gas  Pipe  Line  Corporation 
CAG-81. 
Docket  Nos.  CP87-548-00a  CP87-552-000 
and  CP8&-65-00a  United  Gas  Pipe  Line 
Company 
CAG-«2.  I 

Docket  No.  CI87-289-000.  El  Pa'so  Nahiral 
Gas  Company  and  El  Paso  Production 
Company 
Docket  No.  CP88-72-«)0,  El  Paso  Natural 
Gas  Company 
CAG-83. 
Docket  No.  CP87-177-O0a  Southern 
Natural  Gas  Company 
CAG-«4. 
Docket  No.  CP87-106-002,  Midwestern  Gas 
Transmission  Company 
CAG-85. 
Docket  No.  CP61-92-(n9,  El  Paso  Natural 

Gas  Company 
Docket  No.  CP61-139-018,  Northern 
Natural  Gas  Company,  Division  of  Enron 
Corp. 

/.  Licensed  Project  Matters 
P-1. 
Reserved 

//.  Electric  Rate  Matters 

ER-1. 
Docket  No.  ER84-177-O0a  Duke  Power 
Company.  Opinion  and  order 
determining  whether  the  company's 
proposed  stand-by  charge  to  wholesale 
customers  is  just  and  reasonable. 

ER-2.  1 

Docket  No.  ER83-24-<)0a  Seminole  Electric 

Cooperative,  Inc. 
Docket  No.  ER84-379-000,  Florida  Power 
and  Light  Company.  Opinion  and  c»tler 
on  initial  decision  concerning  allocation 
of  costs. 

ER-3.  I 

Docket  No.  ER88-lO-00a  Industrial   ' 
Cogenerators  v.  Florida  Public  Service 
Commission.  Order  on  complaint 
concerning  right  to  receive  intemiptible 
back-up,  maintenance  and  supplemental 
power  under  section  210(h)  of  the  Public 
Utility  Regulatory  Policies  Act  of  197a 

Miscellaneous  Agenda 
M-1. 

Reserved 
M-^ 

Reserved 


/.  Pipeline  Rate  Matters 

RP-1. 
j^)  Docket  Nos.  RP86-119-007,  TA84-2-0- 
009  and  TA85-l-9-00e.  Tennessee  Gas 
Pipeline  Company.  Order  concerning 
take-or-pay.  prudence,  and  cost 
allocation. 
(B)  Docket  Nos.  TA88-1-27-001.  RP88-57- 
000  and  RP88-110-00a  North  Penn  Gas 
Company.  Order  on  direct  billing 
proposal. 

II.  Producer  Matters 

a-i. 

Reserved 
///.  Pipeline  Certificate  Matters 

Reserved 
Lois  D.  Cashell. 
Acting  Secretary. 
[FR  Doc  88-11680  Filed  5-20-88;  IIKW  am] 

BIUJNO  CODE  (717-01-11 

PEOERAL  MAmXIME  COMMISSION 
TIME  AND  date:  10:00  a.m.,  May  24, 1988. 
place:  Hearing  Room  One,  1100  L  Street 
NW.,  Washington,  DC  20573. 
status:  Closed. 

MATTERS  TO  BE  CONSIDERED: . 

1.  Automated  Tariff  Filing  and  Information 

System  (ATFI). 

2.  Trans-Atlantic  Amnesty  Agreement  and 

Modification  of  the  U.S.  Atlantic-North 
Europe  Conference  Agreement. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Joseph  C.  Polking. 
Secretary,  (202)  523-5725. 

JoMph  C  Polking, 

Secretary. 

[FR  Doc.  88-11733  Filed  5-20-88;  3:49  pm] 

MUMQ  COW  (TSO-OVM 

FEDERAL  RESERVE  SYSTEM  BOARD  OF 

GOVERNORS 

TIME  AND  date:  11:00  a.m.,  Tuesday, 

May  31. 1988.  . 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  C  Street 

entrance  between  20th  and  2l8t  Streets 

NW.,  Washington,  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: . 

1.  Personnel  actions  (appointments, 

promotions,  assignments,  reassignments, 
and  salary  actions)  involving  individual 
Federal  Reserve  System  employees. 

2.  Any  items  carried  forward  from  ■ 

previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 
information:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board;  (202)  452-3204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 


t 


holding  company  applications  scheduled 
for  the  meeting. 

Date:  May  2D,  1988. 
James  McAfee, 

Associate  Secretary  of  the  Board. 
(FR  Doc.  88-11731  Filed  5-20-88;  3:44  pm] 
HUMQ  COW  ttlO-OIHI 

NATIONAL  LABOR  RELATIONS  BOARD 

TIME  AND  date:  9:30  a  jn.,  Wednesday, 
June  1, 1988. 

PLACE:  Board  Conference  Room.  Sixth 
Floor,  1717  Pennsylvania  Avenue  NW^ 
Washington,  DC  20570. 

STATUS:  Closed  to  public  observation 

pursuant  to  5  U.S.C.  section  552b(c)(2) 
(internal  personnel  rules  and  practices) 
and  (c)(6)  (personal  information  where 
disclosure  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy). 

MATTERS  TO  BE  CONSIDERED:  Personnel 

matters. 

CONTACT  PERSON  FOR  MORE 

information:  John  C.  Tniesdale, 
Executive  Secretary,  National  L.abor 
Relations  Board,  Washingtcm,  DC  20570, 
Telephone:  (202)  254-9430. 

Dated:  Washington,  DC,  May  20, 1988. 

By  direction  of  the  Board 
John  C  Tniesdale, 

Executive  Secretary,  National  Labor 
Relations  Board. 
[FR  Doc.  88-11713  Filed  5-20-88;  3:44  pm] 

BtUMQ  COW  7S4».«1-II 

NUCLEAR  REGULATORY  COMMISSION^ 

date:  Weeks  of  May  23,  30,  June  6,  hnd 
13, 1988. 

PLACE:  Commissioners'  Conference 
Room,  11555  Rockville  Pike,  Rockville, 
Maryland. 

STATUS:  Open  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 
Week  of  May  23 
Friday.  May  27 

10:00  a.m. 
Affirmation/Discussion  and  Vote  (Public 

Meeting) 
a.  Final  Backfit  Rule 

Week  of  May  30— Tmtelive 

Tuesday,  May  31 

2:00  p.m. 
Briefing  on  Human  Factors  Program  and 
NRC  Views  of  NAS  Recommendations 
(Public  Meeting) 

Wednesday,  June  1 

2.-00  p.m. 
Briefing  on  Master  Plan  for  Integrating  All 
Severe  Accident  Issues  (Public  Meeting) 
3:30  p.m. 
A^rmation/Discussion  and  vote  (Public 
Meeting)  (if  needed) 


I 


Friday,  June  3 

lOM)  a.m. 
DOE  Briefing  on  LLW  Program,  West 
Valley  Demonstration  Inject  and 
Uranium  Mill  Tailings  Remedial  Action 
Project  (Public  Meeting) 

Werii  of  June  6— Tentative 
Thursday,  June  9 
10:00  a.m. 
Briefing  on  Status  of  Pilgrim  (Public 
Meeting) 
11:30  a.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Week  of  June  13— Tentative 
Thursday,  June  16 
2.-00  p.m. 
Briefing  on  Advanced  Light  Water  Reactors 
by  EPRI  (Public  Meeting) 
3:30  p.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

ADDITIONAL  INFORMATION:  Annual 
Briefing  by  INPO  (Public  Meeting) 
scheduled  for  May  18,  postponed. 

Notev— Affirmation  sessions  are  initially 
scheduled  and  announced  to  the  public  on  a 
time-reserved  basis.  Supplementary  notice  is 
provided  in  accordance  with  the  Sunshine 
Act  as  specific  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  specific 
subject  listed  for  affirmation,  this  means  that 
no  item  has  as  yet  been  identified  as 
requiring  any  Commission  vote  on  this  date. 

TO  VERIFY  THE  STATUS  OF  MEETINGS 

CALL  (RECORDING):  (301)  492-0292. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  William  Hill  (301)  492- 

1661. 

William  M.  Hill,  Jr., 

Office  of  the  Secretary. 

May  19„  1988. 

(FR  Doc.  88-11715  Filed  5-20-88;  3:44  pm] 

MUINQ  CODE  7$S0-01-M 

OVERSEAS  PRIVATE  INVESTMENT 
CORPORATION 

Meeting  of  the  Board  of  Directors 
TIME  AND  date:  1:30  p.m.  (closed 
portion),  3:00  p.m.  (open  portion), 
Tuesday,  June  7, 1988. 
PLACE:  Offices  of  the  Corporation,  fourth 
floor  Board  Room,  1615  M  Street,  NW., 
Washington,  DC. 

status:  The  first  part  of  the  meeting 
from  1:30  p.m.  to  3:00  p.m.  will  be  closed 
to  the  public.  The  open  portion  of  the 
meeting  will  commence  at  3:00  p.m. 
(approximately). 

MATTERS  TO  BE  CONSIDERED:  (Closed  to 
the  public  1:30  p.m.  to  3K)0  p.m.): 


1.  Finance  Project  in  South  American  Country 

2.  Finance  Project  in  South  American  Country 

3.  Proposed  Budget  for  FY  1990  and  Proposed 

Amendments  to  Budget  for  FY  1989 

4.  Worker  Rights  Determinations 

5.  Claims  Report 

6.  Country  Concentration 

7.  Report  on  Debt-to-Equity  Conversion 

Funds 

8.  Legislative  Update  '' 

9.  Finance  Report 

10.  Finance  and  Insurance  Reports 

FURTHER  MATTERS  TO  BE  CONSIDERED: 

(Open  to  the  public  3:00  p.m.) 

1.  Approval  of  the  Minutes  of  the  Previous 

Board  Meeting 

2.  Approval  of  Proposed  Regular  Meetings  of 

the  Board 

3.  Treasurer's  Report 

4.  Information  Reports 

CONTACT  PERSON  FOR  INFORMATION: 

Information  with  regard  to  the  meeting 

may  be  obtained  fi-om  the  Secretary  of 

the  Corporation,  on  (202)  457-7079. 

Margaret  A.  Kole, 

OPIC  Corporate  Secretary. 

May  20. 1988. 

(FR  Doc.  88-11682  Filed  5-20-88;  11:09  am] 

BILLINQ  cow  3210-01-11 

SECURITIES  AND  EXCHANGE  COMMISSION 

Notice  is  hereby  given,  pursuant  to  the 
.  provisions  of  the  Government  in  the 
Sunshine  Act.  Pub.  L  94-409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meetings  during 
the  week  of  May  23, 1988: 

Closed  meetings  will  be  held  on 
Tuesday,  May  24, 1988,  at  2:30  p.m.  and 
on  Wednesday,  May  25, 1988,  at  2:30 
p.m.  Open  meetings  will  be  held  on 
Wednesday,  May  25, 1988,  at  9:30  a.m. 
and  on  Thursday,  May  26, 1988,  at  10:00 
a.m. 

The  Commissioners,  Coimsel  to  the 
Commissioners,  the  Secretary  of  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meetings.  Certain 
staff  members  who  are  responsible  for 
the  calendared  matters  may  also  be 
present 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or  more 
of  the  exemptions  set  forth  in  5  U.S.C. 
552b(c)(4),  (8),  (9)(A)  and  (10)  and  17 
CFR  200.402(a)(4),  (8).  (9)(i)  and  (10) 
permit  consideration  of  the  scheduled 
matters  at  closed  meetings. 

Commissioner  Peters,  as  duty  officer, 
voted  to  consider  the  items  listed  for  the 
closed  meetings  in  closed  session. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Tuesday,  May  24, 
1988,  at  2:30  p.m.,  will  be: 


Settlement  of  administrative  proceeding  of 
an  enforcement  nature. 

Institution  of  administrative  proceedings  of 
an  enforcement  nature. 

Formal  order  of  investigation. 

Institution  of  injunctive  actions. 

Settlement  of  injunctive  actions. 

Opinion. 

The  subject  matter  of  the  open 
meeting  scheduled  for  Wednesday,  May 
25, 1988,  at  9:30  a.m.,  will  be: 

The  Commission  ivill  meet  with  the  Public 
Oversight  Board  (POB)  of  the  American 
Institute  of  Certified  Public  Accountants  to 
discuss  oversight  of  accounting  firms  which 
practice  before  the  Commission.  The  POB  is 
an  independent  board  of  prominent 
individuals  established  by  the  AICPA  to 
oversee  the  activities  of  the  SEC  Practice 
Section  of  the  AICPA's  Division  for  CPA 
Firms  and  to  represent  the  public  interest  in 
the  performance  of  its  oversight  function. 
Topics  of  discussion  are  expected  to  include 
POB  and  Commission  oversight  of  the  peer 
review  and  special  investigations  processes 
and  developments  in  the  profession's  quality 
control  program  since  the  last  joint  meeting  in 
July  1986.  For  further  information,  please  call 
Mike  Kigin  at  (202)  272-2165  or  Bob  Bums  at 
(202)  272-2130. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Wednesday,  May 
25, 1988,  at  2:30  p.m..  will  be: 

Institution  of  injunctive  action. 

The  subject  matter  of  the  open 
meeting  scheduled  for  Thursday,  May 
26, 1988,  at  10:00  a.m..  will  be: 

1.  Consideration  of  whether  to  propose  for 
public  comment  amendments  to  Forms  N-3 
and  N-4,  the  registration  forms  for  insurance 
company  separate  accounts  issuing  variable 
annuities,  imder  the  Investment  Company 
Act  of  1940  and  the  Securities  Act  of  1933  and 
pubhshed  related  staff  guidelines  for  the 
forms.  The  amendments  would  require  a 
tabular  presentation  of  fees  and  expenses 
near  the  front  of  variable  annuity 
prospectuses.  For  further  information,  please 
contact  John  McGdire  at  (202)  272-2107. 

2.  Consideration  of  a  proposal  by  the  New 
York  Stock  Exchange  (SR-NYSE-87-10)  to 
amend  its  Rules  342.  351  and  476  to  make 
explicit  certain  supervisory  and  compliance 
obligations  of  NYSE  members  and  member 
otganizations.  For  further  information,  please 
contact  Stephen  Luparello  at  (202)  272-2828. 

3.  Consideration  of  whether  to  submit  to 
Congress  proposed  legislation  in  response  to 
the  October,  1987,  market  break.  The 
legislative  proposals  to  be  discussed  will 
concern  a  number  of  topics  related  to  the 
mariiet  break,  including  the  Commission's 
emergency  authority,  clearance  and 
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settlement,  large  trader  reports,  and  margin 
authority.  For  further  information,  please 
contact  John  Kincaid  at  (202)  272-7519. 

At  times  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Bradley  D. 
Belt  at  (202)  272-2467, 
Jonathan  G.  Kalz, 
Secretary. 
May  17, 1988. 

[FR  Doc  88-11628  Filed  »-19-«8;  4M  pm] 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

National  Register  of  Historic  Places; 
Annual  Listing  of  Historic  Properties 
for  Fiscal  Years  1986  and  1987 

The  National  Historic  Preservation 
Act  of  1966,  as  amended  (80  Stat.  915, 16 
U.S.C.  470  et  seq.).  authorizes  the 
Secretary  of  the  Interior  to  expand  and 
to  maintain  a  National  Register  of 
districts,  sites,  buildings,  structures  and 
objects  signiflcant  in  American  history, 
architecture,  archeology,  engineering 
and  culture.  The  National  Park  Service 
expands  the  National  Register  of 
Historic  Places  for  the  Secretary. 

It  is  the  purpose  of  this  notice,  through 
publication  of  the  information  included 
herein,  to  apprise  the  public  as  well  as 
governmental  agencies,  associations, 
and  all  other  organizations  and 


individuals  interested  in  historic 
preservation,  of  the  properties  added  to 
the  National- Register  between  October 
1, 1985,  and  September  30, 1987. 

For  a  cumulative  list  comprising  all 
properties  on  the  National  Register,  we 
reconunend  that  users  obtain  the 
Federal  Register  listings  from  February 
6, 1979  (Vol.  44,  No.  26,  Part  D):  March 
18, 1980  (Vol.  45,  No.  54,  Part  U); 
February  3, 1981  (Vol.  45.  No.  54,  Part  II); 
February  2, 1982  (Vol.  47,  No.  22.  Part 
m):  March  1, 1983  (Vol.  48.  No.  41,  Part 
n):  February  7, 1984  (Vol.  49,  No.  26,  Part 
IV);  March  5, 1985  (Vol.  50,  No.  43,  Part 
ni);  and  February  25, 1986  (Vol.  51.  No. 
37,  Part  ID).  Together  these  listings 
provide  information  for  all  National 
Register  properties  and  for  properties 
determined  eligible  for  inclusion  on  the 
National  Register  through  September 
1986.  A  limited  number  of  copies  of  the 
1979, 1980. 1981, 1982, 1983, 1984, 1985, 


and  1986  issues  of  the  Federal  Register 
ore  available  from  the  Department  of  the 
Interior,  National  Park  Service,  National 
Register  of  Historic  Places,  P.O.  Box 
37127,  Washington.  DC  20013-37127. 

The  National  Paric  Service  hopes  to 
publish  in  the  near  future  a  revised 
cumulative  list  comprising  all  properties 
on  the  National  Register.  In  the 
meantime,  print-outs  of  specific  listings 
of  states  or  counties  can  be  obtained  by 
calling  on  (202)  343-9559  or  writing  to 
the  National  Register  Reference  Desk  at 
the  above  address. 

Denis  P.  Galvin, 

Acting  Director. 

January  29, 1988. 

PROPERTIES  LISTED  IN  THE 
NATIONAL  REGISTER 

The  following  properties  were  listed 
in  the  National  Register  of  Historic 
Haces  in  fiscal  years  1986  and  1987. 


Properties  Listed  in  The  National  Register  io  Hscal  Year  1986 


ALABAMA 
Barbour  County 

Enfauia,  Lon,  Seth  and  Irwinton  Historic 
District  (Boundary  Increase),  Roughly 
bounded  by  Browder  St..  Van  Buren  Ave., 
Washington  St..  and  Sanford  Ave.  [8/14/ 
86] 

Butler  County  I 

Greenville,  Blackwell,  W.  S,  House 

[Greenville  MRA],  n\  Ft  Dale  St  (9/04/ 

86] 
Greenville.  Bueil—StaUings— Stewart  House 

/Greenville  MRA],  205  Ft  Dale  St  [9/04/ 

86] 
Greenville.  Butler  Chapel  A.M.E.  Zion 

Church  [Greenville  MRA],  W7  Oglesby  (9/ 

04/86]  I 

Gfeenville.  Commerce  Street  Residential  | 

Historic  District  [Greenville  MRA],  W. 

Commerce  and  Pine  Sts.  [8/28/86] 
Greenville.  Confederate  Park  [Greenville 

MRA]  R  Commerce  St.  [9/04/86] 
Greenville,  Dickenson  House  [Greenville 

MRA]  537  S.  Conecuh  St.  [9/04/86] 
Greenville,  Evens — McMullen  House 

[Greenville  MRA]  301  Boiling  St  (9/04/86] 
Greenville.  First  Baptist  Church  [Greenville 

MRA]  7V7  South  St.  [9/04/86] 
Greenville.  First  Presbyterian  Church 

[Greenville  MRA]  215  E.  Commerce  St  (9/ 

04/86]  ' 

Greenville,  Ft  Dale— College  Street  Historic 
•^  District  [Greenville  MRA]  KoM^y 

bounded  by  Fort  Dale,  Hamilton,  and  N. 

College  Sts.  [8/28/86] 
Greenville.  Gaston — Perdue  House 

[Greenville  MRA]  111  Cedar  St.  [9/04/86] 
Greenville.  Graydon  House  [Greenville 

MRA],  507  Cedar  St.  [9/04/86] 
Greenville.  Greenville  Public  School 

Complex  [Greenville  MRA]  101  Butler 

Circle  [9/04/86] 
Greenville,  Hawthorne — Cowart  House 

[Greenville  MRA]  319  Boiling  St.  [9/04/86] 


Greenville,  Hinson  House  [Greenville  MRAJ, 

206  Oliver  St  [9/04/86] 
Greenville,  House  at  308  South  Street 

[Greenville  MRA]  306  South  St.  [9/04/86] 
Greenville,  King  Street  Historic  District 

[Greenville  MRA]  Roughly  bounded  by  W. 

Commerce,  Oliver,  Milner,  and  lOng  Sts. 

[8/28/86] 
Greenville,  Lane—Kendrick—Sherling  House 

[Greenville  MRA]  109  Ft.  Dale  St  (9/04/ 

86] 
GreenviUe,  McMullan — Skinner  House 

[Greenville  MRA]  204  Oliver  St  [9/04/86] 
Greenville,  South  Street  Historic  District 

[Greenville  MRA]  Roughly  bounded  by 

South,  Oliver,  and  McKenzie  Sts.  [8/28/86] 
Greenville,  South  Greenville  Historic  District 

[Greenville  MRA]  Roughly  bounded  by 

Walnut  S.  Conecuh,  Parmer,  and  Church 

and  Harrison  and  Caldwell  Sts.  [8/28/86] 
Greenville,  Theological  Building— AME  Zion 

Theological  Institute  [Greenville  MRA]  E. 

Conecuh  St.  [9/04/86] 
Greenville,  West  Commerce  Street  Historic 

District  [Greenville  MRA]  Roughly 

bounded  by  W.  Commerce,  Boiling,  and 

Milner  Sts..  and  L  &  N  RR  [8/28/86] 
Greenville,  Wright— Kilgore  House 

[Greenville  MRA],  806  Wabiut  St  [9/04/86) 

Calhoun  County 

Anniston,  Anniston  Cotton  Manufacturing 

Company  [Anniston  MRA]  215  W. 

Eleventh  St  [10/03/85] 
Anniston.  Anniston  Transfer  Company 

[Anniston  MRA]  911  Wilmer  Ave.  [M/lB/ 

85] 
Anniston,  Bagley — Cater  Building  [Anniston 

MRA]  15  E.  Tenth  St  [10/03/85] 
Anniston,  Bank  of  Anniston  [Anniston  hOlA], 

1005  Noble  St  [10/03/85] 
Anniston,  Calhoun  County  Courthouse 

[Anniston  MflAJ,  25  W.  Eleventh  St  (lO/ 

03/85] 


Anniston,  Glen  Addie  Volunteer  Hose 

Company  Fire  Hall  [Anniston  MRA] 

Fourth  St  and  Pine  Ave.  [10/03/85] 
Anniston,  Glenwood  Terrace  Residential 

Historic  District  [Anniston  MRA]  Roughly 

bounded  by  Oak  St.,  Jefferson  Ave.,  lots  on 

S  side  of  Glenwood  Terr,  and  N  side  of 

Orchard  St.,  and  Highland  Ave.  [10/03/85] 
Anniston,  Glover,  Henry  Burt  House 

[Anniston  MRA]  1119  Leighton  Ave.  [10/ 

03/85] 
Anniston.  Grace  Episcopal  Church  [Anniston 

MRA]  1000  Lei^ton  Ave.  [10/03/85] 
Anniston,  Hillside  Cemetery  [Amtiston 

MRA]  Highland  Ave.  between  Tenth  and 

Eleventh  Sts.  [10/03/85] 
Anniston,  Huger,  Richard  P.,  House 

[Anniston  MRAJ.  1901  Wihner  Ave.  [10/03/ 

85] 
Anniston,  Kilby  House  [Anniston  MRA]  1301 

Woodstock  Ave.  [10/03/85] 
Anniston,  Kress  Building  [Anniston  MRA] 

1106  Noble  St.  [10/03/85] 
Anniston,  Montgomery  Ward— Alabama 

Power  Company  Building  [Anniston  MRAJ, 

1201  Noble  St.  [10/03/85] 
Anniston,  Mount  Zion  Baptist  Church 

[Anniston  MRA]  212  Second  St.  [10/03/85] 
Anniston,  Noble— McCaa — Butler  House 

[Anniston  MRA]  1025  Fairmont  Ave.  [10/ 

03/85] 
Anniston,  Noble,  Samuel,  Monument 

[Anniston  MRA]  Eleventh  St  and  Quintard 

Ave.  [10/03/85] 
Anniston,  Nonnenmacher  Bakery  [Anniston 

MRA]  36  W.  Eleventh  St.  [10/03/85] 
Anniston,  Nonnenmacher  House  [Anniston 

MRA]  1311  Gumee  Ave.  [10/03/85] 
Annkton.  Oak  Tree  Cottage  [Anniston  MRA] 

ra  Oak  St.  [10/03/85] 
Anniston,  Parker  Memorial  Baptist  Church 

[Anniston  MRA]  1205  Quintard  Ave.  [10/ 

ea/es] 

Anniston,  Peerless  Saloon  [Anniston  MRA] 
13  W.  Tenth  St  [10/03/85] 


ALABAMA— Continued 

Anniston.  Rollstone  Machinery  Company 

[Anniston  MRA]  300  W.  Fifteenth  St  [10/ 

03/85] 
Anniston,  Saint  Paul's  Methodist  Episcopal 

Church  [Anniston  MRAJ,  1327  Leighton 
^  Ave.  [10/03/85] 

Anniston.  Security  Bank  Building  [Anniston 
r         MA4/ 1030  Noble  St  [10/03/85] 

Anniston,  Smith,  Lansing  T,  House  [Anniston 

MRAJ,  531  ICeith  Ave.  [10/03/85] 
Anniston.  Temple  Beth-El  [Anniston  MRA] 

301  E.  Thirteenth  St  [10/03/85] 
Anniston,  Tyler  Hill  Residential  Historic 

District  [Anniston  MRA]  Roughly  bounded 
.    by  E.  Seventh,  Knox  and  Goodwin  and 

Lapsley  Aves.,  E.  Sixth  St.,  and  Leighton 

Ave.  [10/03/85] 
Anniston,  Union  Depot  and  Freight  House 

[Anniston  MRA]  1300  Wahiut  Ave.  [10/03/ 

85] 
Anniston.  Wikle  Drug  Company  [Anniston 

MRA]  1010  Noble  St  [10/03/85] 
Anniston,  Downtown  Jacksonville  Historic 

District,  Roughly  bounded  by  College, 

Thomas,  Coffee,  and  Spring  Sts.  [5/13/86] 

Clioctaw  County 

Mount  Sterling,  Mount  Sterling  Methodist 
.      Church,  Near  jet  of  CR  43  and  CR  27  [5/06/ 
86] 

Colbert  County 

L«ighton  vicinity,  Johnson.  John,  House 
[Tidewater  Cottars  in  the  Tennessee 
Valley  TR]  Near  jet  of  Fosters  Mill  and 
River  Rds.  [7/00/86] 

Leighton,  Preuit  Oaks,  Cotton  Town  Rd.  [5/ 
08/86] 

Dallas  County 

Cahaba  vicinity,  Adams  Grove  Presbyterian 
Church,  S  side  of  Cahaba-Greenville  Rd. 

[6/05/86] 

De  iCalb  County 

Fort  Payne,  Alabama  Builders'  Hardware 

Manufacturing  Company,  204  Eighth  St.  NE 
.  [5/08/86] 

Escambia  County 

Flomaton,  Commercial  Hotel— Hari  Hotel, 
120  Palafox  St  [5/22/86] 

Etowah  County 

Gadsden,  Hood,  Colonel  O.  R,  House,  862 
I  Chestnut  St  [5/06/861 

lefferson  County 

Birmingham  (also  in  Mountain  Brook),  Red 
Mountain  Suburbs  Historic  District, 
Roughly  bounded  by  Crest  and  Argyle  and 
Altamont  Country  Club,  Sali'sbury,  and 
Lanark  Rds.  [10/03/85] 

Birmingham.  Agee  House,  1804  Twelfth  Ave. 
S [8/28/86] 

Birmingham,  Anderson  Place  Historic 
District.  Roughly  l)ounded  by  Fourteenth 
Ave.  S,  Eighteenth  St.  S,  Sixteenth  Ave.  S. 
and  Fifteenth  St  S  [8/28/86] 

Birmingham.  Bottega  Favorite,  22O0-72M 
Highland  Ave.  [8/28/86] 

Birmingham,  Cullom  Street— Twelfth  Street 
South  Historic  District.  Roughly  bounded 
by  Eleventh  Ave.,  Twelfth  St  S,  Cullom  St.. 
and  Thirteenth  St.  S  [8/21/88] 

Birmingham.  Five  Points  South  Historic 
District  (Boundary  Increase]  Roughly 
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bounded  by  Twelfth  Ave..  Nineteenth  St.. 

Thirteenth  Ave.,  and  Seventeenth  St  [8/28/ 

86] 
Birmingham,  Morris  A  venue-First  A  venue 

North  Historic  District,  2000-2400  blks.  of 

Morris  Ave.  and  2100-2500  blks.  of  First 

Ave.  N  [1/09/86] 
Birmingham.  Saint  Andrew's  Episcopal 

Church,  1164  Eleventh  Ave.  S  [8/28/86] 
Birmingham,  Second  Presbyterian  Church, 

Tenth  Ave.  and  Twelfth  St  S  [9/11/86] 
Birmingham,  Smithfield  Historic  District, 

Between  Eighth  Ave.  N,  Fourth  Terr.,  and 

Sixth  St  N  to  First  St  N  [10/15/85] 
Birmingham,  Smitii.  Joseph  Riley,  Historic 

District,  300-400  blks.  of  Tenth  Ave.,  100- 

400  blks.  of  Ninth  Ct,  944  Fourth  St  W,  and 

948  Third  St.  W  [10/10/85] 
Birmingham,  Wimberly-Thomas  Warehouse, 

1809  First  Ave.  S  [10/03/85] 

Lauderdale  County 

Florence  vicinity,  Armistead,  Peter  F.,  Sr., 
House  [Tidewater  Cottages  in  the 
Tennessee  Valley  TR]  Waterloo  Rd.  [7/09/ 
86] 

Smithsonia  vicinity,  Kager,  William,  House 
[Tidewater  Cottages  in  the  Tennessee 
Valley  TR]  Smithsonia-Rhodesville  Rd.  [7/ 
09/86] 

Lawrence  County 

Haleyville  vicinity,  Archeological  Site  No. 

1LA102,  Address  Restricted  [12/14/85] 
Wheeler  vicinity.  Bride's  Hill  [Tidewater 

Cottages  in  the  Tennessee  Valley  TR] 

Lock  Rd.  [7/09/88] 

Limestone  County 

Athens,  Houston,  Governor  George  Smith, 
House,  101  N.  Houston  St.  [S/15/86] 

Macon  County 

Tuskeegee  vicinity,  Archeological  Site  No. 
IMCllO,  Address  Restricted  [12/14/85] 

Madison  County 

Huntsville,  Neutral  Buoyancy  Space 

Simulator,  George  C  Marshall  Space  Flight 

Center  [10/03/85] 
Huntsville,  Propulsion  and  Structural  Test 

Facility,  George  C.  Marshall  Space  Flight 

Center  [10/03/85] 
HuntsviUe,  Saturn  V  Dynamic  Test  Stand, 

George  C.  Marshall  Space  Flight  Center 

[10/03/85] 

Marshall  County 

Arab,  Hotel  Thompson.  104  First  Ave.  NE  [5/ 
08/86] 

Mobile  County 

Mobile.  Magnolia  Cemetery  including  Mobile 

National  Cemetery,  Ann  and  Virginia  Sts. 

[6/13/86] 
Mobile,  Paterson  House,  1673  Government  St 

[5/15/86] 
Mobile,  USS  ALABAMA  (battleship] 

Battleship  Pkv/y.  [1/14/86] 
Mobile.  USS  DRUM  (submarine]  Battleship 

Pkwy.  [1/14/86] 

Montgomery  County  / 

Monlgomery,  Shepherd  Building,  312   ..  / 
Montgomery  St  (5/22/861  / 


Morgan  County 

Decatur,  Cotaco  Opera  House,  115  Johnson 
St  SE  [4/29/88] 

SomerviUe  vicinity.  Rice,  Green  Pryor,  House 
[Tidewater  Cottages  in  the  Tennessee 
Valley  TR]  Jet  of  Madison  and  Monroe 
Sts.  [TlaalM] 

Trinity  vicinity,  Murphey.  Dr.  William  E., 
House  [Tidewater  Cottages  in  the 
Tennessee  Valley  TR]  Off  US  72  (7/09/86] 

Perry  County 

Marion,  Henry  House,  S.  Washington  St.  [9/ 
25/86] 

Sumter  County 

Gainesville,  Coffin  Shop  [Gainesville  MRA] 
McKee  and  Monroe  Sts.  [10/29/85] 

Gainesville,  Colgin  Hill  [Gainesville  MRA] 
Off  AL  39  [10/03/85] 

Gainesville,  Gainesville  Historic  District 
[Gainesville  MRAJ,  Roughly  bounded  by 
North  Carolina,  Church  and  School  and 
Lafayette  Sts..  end  of  town  grid,  and 
Webster  St.  [10/03/85] 

Gainesville.  Gibbs  House  [Gainesville  MRA] 
SW  of  Spruce  and  Webster  Sts.  [10/03/85] 

Gainesville,  Main — Yankee  Street  Historic 
District  [Gainesville  MRA],  Roughly 
bounded  by  Main,  Washington,  and  School 
Sts.  [10/03/85] 

Gainesville,  Park  and  Bandstand  [Gainesville 
MRA]  State  and  McKee  SU.  [10/29/85] 

Gainesville,  Watson,  Laura,  House 
[Gainesville  MRA]  Epes  Rd.  [10/03/85] 

Talladega  County 

Talladega,  Averiett.  Benjamin  H.  House 

[Benjamin  H  A  veriett  Houses  TR]  AL  8 

[8/28/86] 
Talladega,  Averiett,  William,  House 

[Benjamin  H  Averiett  Houses  TR]  Off  AL 

8 [8/28/86] 
Talladega,  Goodwin — Hamilton  House 

[Benjamin  H  Averiett  Houses  TR]  Marble 

Valley  Rd.  [8/28/86] 
Talladega.  Lawler— Whiting  House,  AL  21  S 

of  Talladega  [5/22/86] 
Talladega,  Welch — A  veriett  House 

[Benjamin  H  A  veriett  Houses  TR]  AL  8 

[8/28/86] 

Tuscaloosa  County 

Tuscaloosa,  Downtown  Tuscaloosa  Historic 
District,  Roughly  bounded  by  Fourth  St., 
Twenty-second  Ave.,  Seventh  St..  and 
Greensboro  Ave.  [5/15/86] 

Tuscaloosa,  Pinehurst  Historic  District,  215 
and  305  Seventeenth  Ave.,  1-28  Pinehurst 
Dr.,  and  6-9  N.  Pinehurst  Dr.  [8/05/86] 

Winston  County 

Haleyville  vicinity,  Archeological  Site  No. 
IWISO,  Address  Restricted  [12/14/85] 

ALASKA  ^ 

Anchorage  Borough-Census  Area 

Anchorage,  David,- Leopold,  House.  605  W. 

Second  Ave.  plTAlOb] 
Anchorage.  Kimball's  Store,  500  and  504  W. 

Fifth  Ave.  [7/24/86] 
Anchorage,  Potter  Section  House,  Off  AK 1 

[12/06/85] 


ALASKA — nnntiniiorl 
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ALASKA— Continued 
Dillingham  Borough-Censua  Arsa 

Dillingham.  Pilgrim  lOOB  Aircraft,  DUliq^aan 
MuBicipal  Airport  [a/07y8£t]  i 

Kenai  Psainsula  Borough-CensiM  Araa 

Cooper  Landing.  Cooper  Landing  Historic 
DisUict,  AK  1  (8/21/861  | 

Sitka  Borougb-Cansus  Area 

Sitka  vicinitj ,  Sitka  Naval  Operating  Base 
and  US  Army  Coastal  Defenses,  Japonski 
Island  [8/11/86] 

Valdez-Cordova  Borough-Census  Area     I 

Chisana.  Chisana  Historic  District,  Extending 
W  y*  mi.  from  SE  end  of  Chisana  Airstrip 
and  parole]  to  Johnson  Creek  (ll/29/SS] 

ARIZONA 


Cochise  County 

Douglas.  DaugJos  Residential  Historic 
District  Roughly  bounded  by  Twelfth  St., 
Carmelita  Ave..  Seventh  St.,  and  East  Ave. 
(7/31/861 

Douglas,  El  Paso  and  Southwestern  Railroad 
Passenger  Depot— Douglas,  Fourteenth  St 
and  U  Ave.  [4/16/861 

Douglas,  US  Post  Office  and  Customs 
House— Douglas  Main  [Historic  US  Post 
Offices  in  Arizona.  1900-1941,  TRJ,  801 
Tenth  St.  (12/03/85) 

Cooonano  CmiBty 

Camerai  viciiHty,  Cameron  Suspension 

Bridge.  US  89  (6/06/86) 
Flagstaff,  Arizona  Lumber  and  Timber 

Company  Office  [Flagstaff  MRA],  1 

Riordan  Rd.  (4/30/861 
Flagstaff,  Bronnen — Devine  House  [Flaggtaff 

MRAj.  20g  E.  Cottage  [4/30/66] 
Flagstaff,  C&M  Garage  [Flagstaff  MRA],  2M 

S.  Milton  Rd.  [4/30/86] 
FIag»taff.  Campbell.  H.  E..  House  [Flagstaff 

MRA].  215  Leroux  [4/30/86] 
Flagstaff,  Coconino  County  Hospital 

Complex  [Flagstaff  MRA].  Ft.  Valley  Rd. 

[4/30/86] 
Flagstaff.  Flagstaff  Armory  [Flagstaff  MRA]. 

503  S.  Milton  [4/30/86] 
Flagstaff,  Flagstaff  Townsite  Historic 

Residential  District  [Flagstaff  MRA]. 

RoogWy  bounded  by  Cherry,  Humphreys 

and  Sitgreaves  Sts..  Railroad  Ave.,  and 

Toltec  and  Aztec  Sts.  [4/30/86] 
Flagstaff,  Francis.  D.  M..  House  [Flagstaff 

MRA]  M56  Meade  Ln.  [4/30/86] 
Flagstaff.  Jlouse  at  720  Grand  Canyon      I 

A  venue  [Flagstaff  MRA]  720  Grand       ' 

Canyon  Ave.  [4/30/88] 
Flagstaff,  House  at  310  South  Beaver 

[Flagstaff  MRA].  310  S.  Beaver  [4/30/88] 
Flagstaff,  Koch.  /.  B..  House  [PJagstaff  MRA], 

7  Riordan  Rd.  [4/30/86] 
Flagstaff,  La  Cuidad  de  Mexico  Grocery 

[Flagstaff  MRA]  217  S.  San  J=i-anci8co  W 

30/86) 
Flagstaff,  North  End  Historic  Residential 

District  [Flagstaff  MRA],  Roughly  bounded 

by  Hunt,  San  Francisco  and  Verde,  Elm 

and  Cherry,  and  Beaver  and  Humphreys 

Sts.  (4/30/86] 
Flagstaff.  Northern  Arizona  Normal  School 

Historic  District.  NoHhem  Arizona 

University,  US  89  [5/22/86] 
Flagstaff,  Our  Lady  of  Guadalaupe  Chuivh 

[Flagstaff  MRA]  302  S.  Kendrick  (4/30/88) 


Flagstaff,  Presbyterian  Church  Parsonage 
[Flagstaff  MRA],  15  E.  Cherry  (4/3e/«q 

Flagstaff.  Prochnow  House  [Flagstaff  MRAJ, 
304  S.  Elden  [4/30/86] 

Flagstaff.  Railroad  Addition  Historic  District 
(Boundary  Increase)  [Flagstaff  MRAJ, 
Roughly  bounded  by  Santa  Fe  RR  tracka, 
San  Francisco  St,  alley  S  of  l%oenix  Ave 
and  Beaver  St.  (6/17 /flej 

Flagstaff,  Wilson.  Charles.  Jr„  House 
[Flagstaff  MRA].  100  Wilson  Dr.  (4/38/8^ 

Grand  Canyon  South  Rim  vicinity,  Hull 
Cabin  Historic  District,  1%  mi.  S  of  Grand 
Canyon  South  Rim,  Kaibab  National  Forest 
[10/23/86] 

Grand  Canyon  vicinity.  Trans-Canyon 
Telephone  Line,  Grand  Canyon  National 
Park,  Grand  Cai^on  along  Bright  Aa^ 
and  North  Kaibab  Trails  Iroin  South  Rim  to 
Roaring  Springs  and  South  JCaibabTsail  to 
Tipoff  (5/13/86] 

Gila  County 

Globe.  US  Post  Office  and  Counhouse— 
Globe  Main  [Historic  US  Post  Offices  in 
Arizona,  1900-1941.  TR;  Globe  Commercial 
and  Civic  MRA  /AD]],  Hill  and  Sycamore 
Sts.  (12/03/8S) 

Payson  vicinMy,  Houston  Mesa  Ruins, 
Address  Restricted  (9/04/86) 

Payson  vicinity.  Natural  Bridge  Lodge,  Off 
AZ  87  (8/21/86) 

Maricopa  CouBty 

Phoenix,  BhHutt  Attdition  Historic  District 

[Roosevelt  Neighborhood  MRA]  N  side  of 

W.  Culver  St.  Iwtween  Central  and  Third 

Aves.  (2/27/86) 
Phoenix.  Coronado  Neighborhood  Historic 

District,  Roughly  bounded  by  Virginia 

Ave.,  Fourteenth  St.,  McDowell  9A.,  and 

Seventh  St.  f2/T3/86) 
Phoenix,  Durand  Grocery  [Phoenix 

Commercial  TR],  901  Grand  Ave.  (lO/Ol/ 

85] 
Phoenix,  Fnv9tane  fPhoerm  ■Cuuiiiwn.iul  TRJ, 

302  W.  Van  Buren  (10/01/85) 
Phoenix,  Gates,  Neil  H,  House,  4602  N.^ie 

Ave.  (8/11/BB3 
Phoenix,  f/iguera  Grocery  [Kweaix 

Commercial  TR],  923  S.  Second  Ave.  |10/ 

01/85] 
Phoeiiiic  Overiand  Arizona  Company 

[Phoenix  Commercial  TR],  12  N.  Fourft 

Ave.  [10/01/85] 
Phoenix.  Rehbein  Grocery  [Phoenix 

Commercial  TR],  1231  Grand  Ave.  ^nfOlf 

85) 
Phoenix,  Steinegger  Lodging  House  [Phoenix 

Commercial  MRA],  Z7  E.  Monroe  [6/19/80] 
Phoenix,  Union  Station  [Phoenix  Commercial 

MRA]  Fourth  Ave.  and  Southern  Pacific 

RR  tracks  [11/25/85] 
Kioenix,  Valley  Plumbing  &  Sheet  MbOal 

[Phoenix  Commercial  TR],  530  W.  Adams 

[10/oi/85] 
Phoenix,  West  End  Hotel  [Phoenix 

Commercial  TR],  701  W.  Washington  (10/ 

01/85] 
Phoenix.  Yaun  Ah  Gim  Groceries  [Phoenix 

Commercial  MRA]  1002  S.  Fourth  Ave.  (7/ 

08/86] 
Wickenburg,  Cactus  Inn  fWickenburg  MRA], 

158  Yavapai  [7/10/86] 
Wickenburg,  City  Hall  and  Jail  [Wickenburg 

MRA],  117  Yavapai  (7/10/86) 


Wickenburg,  House  at  160  Apache 

[Wickenburg  MRA].  160  Apache  i7/Ml/a8j 
Wickenburg,  House  at  170  Center 

[Wickenburg  MRA],  170  Center  pjViilaUi 
Wickenbuig.  House  at  IBS  Wtmhingtnn 

[Wickenburg  MRA],  185  Washingten  (7/10/ 

86) 
Wickenburg,  JSocote  House  JWidmnbijag 

MRA],  35i  JU.  jefferMin  (7/lO/8^ 
Wickenburg,  MadLennan  Flaame  [Wicheaibarg 

MRA]  338  Jefferson  (7/lD/lB() 
Wickenburg,  Masaaic  Hafl  [WicketAmg 

MRA]  WBTegDap  110/80] 
Wickenburg,  Municipal  Li^  I^ant 

fWiokenbaig  MRAJ,  26  N.  Washington  p/  ' 

10/66) 
Wickenburg.  Old  Barber  Shop  [Widenbaig 

MRA]  68  Frontier  i7/10/86) 
Wickenburg,  Old  Brick  Post  Office 

[Wickenburg  MRA],  144  N.  Frontier  l7/w/ 

86] 
Wickenburg,  Safeway  Pay  'r^  Takit 

[Wickenburg  MRAJ,  42  N.  T^nor  ]7/ia/«BJ 
Wickenburg.  Santa F'eJiailroadBepat 

[Wickenburg  MRA],  215  N.  Frontier  [7/10/ 

86] 
Wickenburg,  Shade  House  fWiokenbu^ 

MRAJ,  57  Tflgner  (7/21/86) 
Wickenburg,  Storms  House  [Wickenburg 

MRA]  130  Center  [7/10/86] 
Wickenburg,  Thompson,  P.  ]..  House 

[Wickenburg  MRA],  141  N.  Washington  [7] 

10/86) 
Wickenburg,  Upton,  George  B.,  House 

pVJckenburg  MRAJ,  171  Washington  (7/10/ 

86) 
Wickenburg,  Vemetta  Hotel  [Wickenburg 

MRAJ.  1  Apache  St.  (7/10/86) 
Wickenburg.  WJokenburg  High  School 

Gymnasium  [Wickenburg  MRAJ,  252  S. 

Tegner  (7/10/86) 
Wickenburg,  Wickenburg  Ice  and  Cold 

Storage  [Wickenburg  MRAJ,  48  S. 

Coconino  p'/lO/fle) 
Wickenburg,  Wickenburg  High  School  and 

Annex  [Wickenburg  MRAJ,  250  S.  Tegner 

(7/10/86) 

Mohave  Coun^ 

Kingman.  AT&T  Building  [Kingman  MRAJ. 

Pine  and  Third  Sts.  (5/14/86) 
Kingman,  A  T  &SF Locomotive  [Kingman 

MRAJ,  City  Park  [5/14/86] 
Kingman,  Anderson,  Max  J.,  House  [Kingman 

MRAJ,  523  Pine  St.  [5/14/86] 
Kingman.  Armour  aad  facahaan  Building 

[Kingman  MRAJ,  426-«30  Seak  St  (5/14/ 

86) 
Kingman,  Blakeley,  William  G..  House 

[Kingman  MRAJ.  503  Spring  St.  (6/14/861 
Kingman,  Brown.  Duff  T.,  House  [Kingman 

MRAJ,  524  E.  Oak  St  [5/14/86] 
Kingman,  Building  at  218  Spring  Street 

[Kingman  MRA],  .ZU  Spring  St.  (5/14/86] 
Kingman,  Corr,  Raymond.  House  [Kingman 

MRA]  620  E.  Oak  St  [5/14/86] 
Kingman,  Dennis.  Foster  S.,  House  [Kingman 

MRA]  Second  and  Park  [5/14/86] 
Kingman,  Desert  Power  &  Water  Co.,  Electric 

Power  Plant  [Kingman  MRA]  Bounded  by 

AT  ft  SFRR  tracks.  Spillway  Ln.,  Park  and 

First  SU.  (5/14/86) 
Kingman,  Elk's  Lodge  No.  408 [Kingman 

MRAJ,  Fouitfa  and  Oak  Sts.  [5/14/86] 
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Kingman,  SHiottr  S.  T,  House  [Kingman 

MRA]  537  Spring  St  (5/14/88) 
Kingman,  Gates,  J.  M.,  House  [Kingman 

MRA]  714  E.  Oak  St  [5/14/86] 
Kingman,  Gmninger.  W.  A.,  Buildim 

[Kingman  MRAJ.  A2A  Beaie  St.  [s/l4/86j 
Kingman,  Gymnasium  [Kingman  MRAJ,  First 

St.  [5/14/86] 
Kingman,  House  at  106  Spring  Street 

[Kingman  MUAJ^XOi  Spring  St  (5/l4/86f 
Kingman,  Hoase  at  538  Park  [Kingman  MRAJ, 

536  Park  [5/14/86] 
Kingmaii,  House  at  SWGokomia  [Kingman 

MRAJ,  519  Golconda  [5/14/88] 
Kingman,  House  at  527  Pine  Street  [Kingman 

MRAJ,  527  Pine  St.  (5/14/86) 
Kingman,  Householder,  Ross  E.,  House 

[Kingman  MRAJ,  431  Spring  St.  [5/14/86] 
Kingman,  House  at  809  Grand  View 

[Kingman  MRA]  809  Grand  View  [5/14/86] 
Kingman,  lOOF  Building  [Kingman  MRAJ, 

208N.  Fifth  St  (5/14/86) 
Kingman,  Kayser,  George  R.,  House 

[Kingman  MRA]  804  E.  Oak  St.  (5/14/86) 
Kingman,  Kingman  Grammar  School 

[Kingman  MRAJ.  Pine  St  [5/14/86] 
Kingman,  Kingman  Commercial  Historic 

District  [Kingman  MRA]  300  and  400  blks. 

of  Andy  Devine  Ave.  [5/14/86] 
Kingman.  Lefever  House  [Kingman  MRAJ. 

525  E.  Oak  St.  [5/14/88] 
Kingman,  Little  Red  School  [Kingman  MRAJ. 

219  N.  Fourth  St.  (5/14/86) 
Kingman,  Livingston.  Dr.  David  S..  House 

[Kingman  MRAJ.  222  Topeka  (5/14/86) 
Kingman,  Lovin  and  Withers  Cottages 

[Kingman  MRAJ,  Eighth  and  Topeka  (5/14/ 

86) 
Kingman,  Lovin  *•  Withers  Investment  House 

[Kingman  MRAJ,  722  E.  Beale  St.  [5/14/86] 
Kingman,  Mahoney,  W.  P.,  House  [Kingman 

MRA]  155  E.  Walnut  [5/14/86] 
Kingman,  Masonic  Temple  [Kingman  MRA], 

212  N.  Fourth  St  (5/19/86) 
Kingman,  Mohave  County  Hospital  [Kingman 

MRAJ,  W.  Beale  between  Grand  View  and 

First  St.  [5/14/86] 
Kingman,  Saint  Mary's  Catholic  Church 

[Kingman  MRAJ,  Thin^and  Spring  Sts.  (5/ 

14/86] 
Kingman,  Saint  John 's  Methodist  Episcopal 

Church  [Kingman  MRAJ,  Spring  and  Fifth 

Sts.  [5/14/86] 
Kingman,  Sargent,  Mrs.  M.  P..  House 

[Kingman  MRAJ,  426  Topeka  (5/14/86) 
Kingman,  Sullivan.  G.  H„  Lodging  House 

[Kingman  MRAJ,  218  E.  Oak  (5/14/86) 
Kingman.  Tyreil  House  [Kingman  MRAJ,  133 

Beale  St  [5/14/86] 
Kingman,  US  Pbst  Office  [Kingman  MRAJ, 

3iaN.  Fourth  St.  (5/14/86) 
Kingman,  Van  Marter  Building  [Kingman 

MRAJ.  423-427  Beale  St.  [5/14/86]  "" 
Kingman,  Walker.  O.  E.,  House  [Kingman 

MRAJ  906  Madison  [5/14/86] 
Kingman,  White,  Dr  Toler  R..  House 

[Kingman  MRAJ  509  Spring  St.  (5/14/86) 
Kingman,  Williams.  E.  B..  House  [Kingman 

MRA]  513  E.  Oak  St.  [5/14/86] 
Kingman,  Wright,  J.  B..  House  [Kingman 

MRAJ  317  Spring  St  [5/14/86] 
Kingman.  Ziemer.  Charles,  House  [Kingman 

MRAJ,  507  E.  Oak  St.  (5/14/86) 
Willow  Beach  vicinity.  Willow  Beach 

Gauging  Station,  Lake  Mead  National 

Recreation  Area  [3/21/86] 


Navajo  County 

Black  Mesa  vicinity.  Standing  Fall  House, 

Address  Restricted  (11/01/85) 
Halbrook,  Sapp,  Sidney,  House,  215  W.  Hopi 
■    (3/13/88) 
Winslow  vicinity,  Homolovr  Four  (IV), 

Address  Restricted  (6/04/86) 

Pima  County 

Tucson,  Iron  Horse  Expansion  Historic 

District,  Roughly  bounded  by  Eighth  St.. 

Euclid  Ave.,  Hughes  and  Tenth  Sts.,  and  N. 

Fourth  and  Hoff  Aves.  [6/19/86] 
Tucson,  Rillito  Racetrack— Chute,  4502  N. 

First  Ave.  [8/12/86] 
Tucson.  University  of  Arizona  Campus 

Historic  District.  Roughly  bounded  by  E. 

Second  St.,  N.  Cherry  Ave.,  E.  Fourth  St. 

and  PtH*  Ave.  [6/13/86] 

Pinal  County 

Casa  Grande,  Casa  Grande  Union  High 

School  and  Gymnasium  [Casa  Grande 

MRAJ,43aE.  Florence  Blvd.  (2/03/86) 
Florence,  Arbalh.  Ramon.  House  [Florence 

MRAJ,  405  Park  St.  [8/01/86] 
Florence,  Carminatti^Perham  House 

[Florence  MRAJ  Sixth  and  Florence  Sts. 

[8/01/86] 
Florence,  Colton,  Albert  and  Freeman.  H.  H, 

House  [Florence  MRAJ  1500  Willow  St  [8/ 

01/86) 
Florence,  Devine.  Ed  and  Lottie.  House y 

[Florence  MRAJ  1200  Central  St  (8/<n/88] 
Florence,  Harvey — Niemeyer  House 

[Florence  MRAJ  1613  Main  St.  [8/01/86] 
Florence,  Henry.  C.  D..  House  [Florence 

MRAJ  1520  Willow  St.  [8/01/86] 
Florende,  Huffman.  Dr.  George.  Home 

[Florence  MRA]  507  E.  Butte  St.  (8/01/86) 
Florence,  Littlefield.  Inez  and  Davis,  Bea, 

House  [Florence  MRAJ  1913  Elizabeth  St 

(8/01/86)  , 
Florence,  Lorona,  Andronico,  Second  House 

[Florence  MRA]  704  Silver  St.  [8/01/86] 
Florence,  Price,  W.  Y.,  House  [Florence 

MRA]  1612  Willow  St.  [8/01/86] 
Florence,  Warner,  P.  C.  First  House 

[Florence  MRAJ  310  Third  St.  [8/01/86] 

Santa  Crux  County 

Nogales,  US  Post  Office  and  Immigration 
Station — Nogales  Main  [Historic  US  Post 
Offices  in  Arizona.  1900-1941.  TR]  Hudgin 
St.  and  Morley  Ave.  (12/3/85) 

Nogales,  Marsh  Heights  Historic  District 
[Negates  MRA]  Roughly  bounded  by  Court 
St.,  Summit  Ave.,  S.  Court  St.,  and  Morley 
Ave.  [10/29/85] 

Yavapai  County 

Camp  Verde  vicinity,  Wingfield,  Robert  W., 

House,  Montezuma  Castle  Hwy.  [2/03/86] 
Cottonwood.  Building  at  826  North  Main 

Street  [Cottonwood  MRA  J  828  N.  Main  St 

(9/19/86) 
Cottonwood,  Clemenceau  Public  School 

[Cottonwood  MRA  J  1  N.  Willard  St.  [9/19/ 

86] 
Cottonwood,  Edens  House  [Cottonwood 

MRAJ  1015  N.  Cactus  St.  [9/19/86] 
Cottonwood,  Master  Mechanic's  House 

[Cottonwood MRAJ,  333  S.  Willard  St  [9/ 

19/86) 
Cottonwood,  Smelter  Machine  Shop 
•   [Cottonwood  MRAJ.  360  S.  Sixth  S\.  [9/191 

86) 


Cottonwood,  Strahan  House  [Cottonwood 

MRAJ.  725  E.  Main  St.  (9/19/86) 
Cottonwood,  Thompson  Ranch  [Cottonwood 

MRAJ  .2874  US  Alt.  89  [9/19/86] 
Cottonwood,  UVX  Smelter  Operations 

Complex  [Cottonwood  MRAJ.  361  S. 

Willard  [9/19/86] 
Cottonwood,  Willard  House  [Cottonwood 

MRA]  114  W.  Main  (9/19/86) 
Prescott,  US  Post  Office  and  Courthouse— 

Prescott  Main  [Historic  US  Post  Offices  in 

Arizona.  1900-1941,  TR]  101  W.  Goodwin 

Ave.  (12/03/85) 

Yuma  County 

Gila  Bend  vicinity.  Sears  Point 

Archaeological  District,  Address 

Restricted  [10/16/85] 
Yuma.  US  Post  Office— Yuma  Main  [Historic 

US  Post  Offices  in  Arizona,  1900-1941,  TRJ. 

370  W.  Third  St  (12/03/85) 

ARKANSAS 
Afkanaaa  County 

Nady  vicinity,  Menard— Hodges  Mounds 
(3AR4),  Address  Restricted  [10/31/85] 

Stuttgart,  Riceland  Hotel,  Third  and  Main 
Sts.  [5/21/86] 

Benton  County  / 

Siloam  Springs  vicinity,  Goforth — Saindon 
Mound  Group,  Address  Restricted  (1/23/ 
86) 

War  Eagle.  War  Eagle  Bridge,  CR  96  (11/19/ 
85] 

Clark  County 

Arkadelphia,  Habicht — Cohn — Crow  House. 

Eighth  and  Pine  (10/03/85) 
Whelen  Springs  vicinity,  Ross  Site  (3CL401), 

Address  Restricted  [10/10/85] 

Conway  County 

Morrilton,  Saint  Anthony's  Hospital,  202  E. 
Green  SL  (3/28/80) 

Craighead  County 

Jonesboro,  Berger-Graham  House,  1327  S. 
Main  St  [10/10/85] 

Crittenden  County 

Earle,  Missouri  Pacific  Depot,  Main  and 
Commerce  Sts.  [3/06/86] 

Garland  County 

Hot  Springs,  Martin,  William  H.,  House,  815 
Quapaw  Ave.  (8/11/86) 

Izard  County 

Calico  Rock,  Calico  Rock  Historic  District. 
Roughly  bounded  by  Main,  Rodman,  and 
Walnut  Sts..  and  Peppersauce  Alley  (11/ 
19/85) 

Jefferson  County 

Pine  Bluff,  Prigmore  House,  1104  W.  Fifth 

Ave.  [4/10/86] 
Pine  Bluff,  Sorrells,  Walter  B.,  Cottage,  Off 

AR  104  [8/04/86] 

Logan  County 

Ratcliff,  Saint  Anthony's  Catholic  Church,  N 
of  AR  22  (8/21/86) 
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Moiuoa  County 

Bnnkley.  Rusher  Hotel.  127  W.  Cedar  17/18/ 
861      '  » 

Montgomery  County 

Bonnerdale  vicinity,  Reeves-Nelson  House, 
SE  of  Montgomery  adjacent  to  branch  of 
Mazam  Creek  [12/05/85] 


Pike  County 

Murfreesboro,  Conway  Hotel,  108  Courthouse 
Sq. 13/06/86)  1 

Pulaski  County  ' 

Little  Rock,  Frank,  Joseph  M.,  House.  912  W. 

Fourth  [10/03/851 
Liltle  Rock.  Van  Frank  Cottages,  515-519  E. 

Fifteenth  St.  and  1510  Park  Ln.  110/21/85] 

Saline  County 

Benton  vicinity,  Hughes  Mound  Site  (SSAll), 
Address  Restricted  [10/10/85] 

ScoH  County 

Waldron  vicinity.  Mount  Pleasant  Methodist 
Church,  AR  248  [6/05/86] 

Searcy  County 

St.  |oe  vicinity,  Henley.  Benjamin  Fran 
House,  Off  US  85  [12/05/85] 

Stone  County 

Marcella.  Martin,  Owen,  House  [Stone 

County  MRAJ,  AR  14  [10/25/85] 
Mountain  View,  Brewer,  John  F.,  House 

[Stone  County  MRAJ,  AR  9  [10/25/85] 
Mountain  View,  Brewer,  A.  B.,  Building 

[Stone  County  MRAJ  AR  66  [10/25/86] 
Turkey  Creek.  Turkey  Creek  School  [Stone 

County  MRAJ  AR  9  [10/25/85]  i 

Union  County  i 

E<  Dorado.  Rialto  Theatre,  117  E.  Cedar  SL 
18/21/861 


anxlin. 


Washington  County 

Fayetteville.  Happy  Hollow  Farm,  CR 10  [8/ 

06/86) 
Springdale.  Rabbits  Foot  Lodge,  3600  Silent 

Grove  Rd.  )9/ll/86] 

CAUFOR^aA 
Alameda  County 

Fremont,  Patterson.  George  Washington, 

Ranch — Ardenwood.  34600  Newark  Blvd. 

[11/29/85) 
Oakland,  Pacific  Gas  &  Electric  Company 

Building.  1625  Clay  and  551  Seventeenth 

Sts.  [7/17/86) 

Amador  County 

lone  vicinity.  Five  Mile  Drive — Sutter  Creek 
Bridge.  Five  Mile  Drive  [4/11/86] 

lackson,  Butterfield,  John  A.,  House,  110 
Broadway  (9/11/86) 

lackson.  Saint  Sava  Serbian  Orthodox 
Church,  724  N.  Main  [3/06/86] 


El  Dorado  County 

Placerville.  Hattie  (Cold  Bug).  Priest  and 
Silver  Pine  Mines  and  Stampmill.  2501 
Bedford  Ave.  [11/15/85] 

Placerville.  Pearson.  John,  Soda  Work^.  504 
Main  St.  [12/12/85] 


Fresno  County 

Fresno.  Holy  Trinity  Armenian  Apostolic 
Church.  2226  Ventura  St  [7/31/86] 

Sanger  vicinity,  Stoner  House,  21143  B. 
Welson  Ave.  [10/17/85] 

Humboldt  County 

Areata.  Phillips  House,  71 E.  Seventh  St.  [10/ 

24/85] 
Areata.  Pytbian  Castle.  1100  H  St  [2/20/861 
Areata,  Stone  House.  902  Fourteenth  St  [2/ 

27/86] 
Eureka.  Carnegie  Free  Library,  636  F  St  [1/ 

23/86] 
Eureka,  Simpson — Vance  House,  904  G  St.  (7/ 

17/86] 
Femdale.  Alford—Nielson  House,  1299  Main 

St.  [1/23/86] 
Orick  vicinity.  Bald  Hills  Archeological 

District  Extension  (Boundary  Increase), 

Address  Restricted  [11/04/85] 

Imperial  County 

Winterhaven  Anthropomorph  andBowknot, 
L-9  [Earth  Figures  of  California-Arizona 
Colorado  River  Basin  TRJ  Address 
Restricted  [10/25/85] 

Kara  County 

Mojave  Desert,  Rogers  Dry  Lake,  Edwards 
Air  Force  Base  [10/03/85] 

Loa  Angeles  County 

Claremont  Pitzer  House,  4353  N.  Towne  [9/ 

04/86] 
Downey,  Casa  de  Parley  Johnson,  7740 

Florence  Ave.  [3/20/88] 
Hollywood,  Villa  Bonita,  1817  Hillcrest  Rd. 

[9/12/86] 
Los  Angeles  vicinity,  500  Varus  Square — 

Government  Reserve,  Address  Restricted 

[3/12/86] 
Los  Angeles,  Little  Tokyo  Historic  District, 

301-369  First  and  106-120  San  Pedro  Sts. 

[8/22/86] 
Los  Angeles,  Rindge,  Frederick  Hastings, 

House.  2263  Harvard  Blvd.  (1/23/86) 
Loa  Angeles,  San  Fernando  Building,  The, 

400^10  S.  Main  St  [7/31/86] 
Pasadena.  Blacker,  Robert  R.,  House,  1177 

Hillcrest  Ave.  (2/06/86) 
Pasadena.  Bryan  Court  [Bungalow  Courts  of 

Pasadena  TRJ,  427  S.  Morengo  Ave.  [4/16/ 

86] 
Pasadena,  Hale  Solar  Laboratory,  740 

HoUadayRd.  [1/23/86] 
Pasadena.  Space  Flight  Operations  Facility. 

)et  Propulsion  Laboratory  [10/03/85] 
Pasadena,  Twenty-Five  Foot  Space 

Simulator,  Jet  Propulsion  Laboratory  [10/ 

03/85] 
Pomona,  Edison  Historic  District,  811, 837, 

and  500  blk,  of  W.  Second  St.  [8/13/86] 
Pomona,  Pomona  YMCA  Building.  350  N. 

Geary  Ave.  [3/06/86] 
Venice.  Wilson,  Warren,  Beach  House,  15 

Thirtieth  St.  (7/17/86) 
West  Hollywood.  Patio  del  Mora,  8225-8237 

Fountain  Ave.  [9/11/88] 

Maiin  County 

Inverness  vicinity.  Pierce  Ranch,  Point  Reyes 
National  Seashore  (12/06/85) 

Inverness  vicinity,  Point  Reyes  Lifeboat 
Rescue  Station,  1927,  Drake's  Bay,  Point 
Reyes  National  Seashore  [11/07/85] 


Monterey  County 

Pacific  Grove,  Buck,  Frank  LaVeme,  House, 
581  Pine  Ave.  [9/11/86] 

Napa  County 

Napa.  Henessey.  Dr.  Edwin,  House,  1727 
Main  St.  [8/26/86] 

Orange  County 

Anaheim,  Melrose-Backs  Neighborhood 

Houses,  226  and  228'E.  Adele  and  303, 307, 

317,  321  N.  Philadelphia  [4/03/86] 
Huntington  Beach,  Newland  House,  19820 

Beach  Blvd.  (10/24/85) 
Irvine,  Irvine  Bean  and  Growers  Association 

Building,  14972  Sand  Canyon  Ave.  [1/13/ 

86] 
Irvine.  Irvine  Blacksmith  Shop,  14952  Sand 

Canyon  Ave.  [3/20/86] 
Newport  Beach,  Balboa  Inn,  105  Main  St  [4/ 

11/88] 
Newport  Beach.  Bank  of  Balboa — Bank  of 

America.  611  E.  Balboa  Blvd.  [7/24/86] 
Orange,  Culver,  C.  Z.,  House.  206  E.  Palmyra 

[3/20/86] 
San  Juan  Capistrano,  Forster.  Frank  A.. 

House.  27182  Ortega  Hv«ry.  [9/11/86] 
Santa  Ana,  Harmon-McNeil  House,  322  E. 

Chestnut  St  [11/07/85] 
Santa  Ana,  Santa  Ana  Fire  Station 

Headquarters  No.  1, 1322  N.  Sycamore  St 

[7/10/86] 
Santa  Ana,  Yost  Theater— Rltz  Hotel,  301- 

307  N.  Spurgeon  St.  [1  /23/86] 

Riverside  County 

Riverside,  Sutherland  Fruit  Company.  3191 
Seventh  St  (4/11/86) 

San  Bernardino  County 

Fort  Irwin,  Pioneer  Deep  Space  Station, 
Goldstone  Deep  Space  Communications 
Complex  [10/03/85] 

Needles  vicinity,  Archeological  Site  No.  D-4 
[Earth  Figures  of  Colifomio-Arizona 
Colorado  River  Basin  TRJ  Address 
Restricted  (10/25/85) 

Parker  vicinity.  Archeological  Site  No.  E-21 
[Earth  Figures  of  California-Arizona 
Colorado  River  Basin  TRJ  Address 
Restricted  [10/25/85] 

San  Diego  County 

Borrego  Springs  vicinity,  Anza  Borrego-Palo 
Verde  Site.  S-2  [Anza  Borrego-Palo  Verde 
Site.  S-21J  Address  Restricted  [10/25/85] 

Borrego  Springs  vicinity.  Anza  Borrego-Sin 
Nombre,  S-4  [Earth  Figures  of  California- 
Arizona  Colorado  River  Basin  TRJ. 
Address  Restricted  [10/25/85] 

Borrego  Springs  vicinity,  Anza  Borrego-Spil 
Mountain  Site,  S-^  [Earth  Figures  of 
California-Arizona  Colorado  River  Basin 
TRJ  Address  Restricted  (10/25/85) 

San  Diego,  Burnham — Marston  House,  3563 
Seventh  Ave.  [9/22/86] 

San  Diego.  Eagles  Hall.  733  Eighth  Ave.  [10/ 
4/85] 

Vista,  Braun,  Charles  A.,  House,  790  Vale 
View  Dr.  (1/05/86)      . 

San  Francisco  County 

San  Francisco,  Belt  Railroad  Engine  House 
and  Sandhouse,  Block  bounded  by    ' 
Lombard,  Sansome,  and  the  Embarcadero 
(2/13/881 


CAUPORNIA-Coirtinned 
Smfttmlkoa,  lONC  PHllff>  fshrpj  and 

REPORTER  (achoamr)  Shipwreck  Site, 

Foot  af  Ortega  St  [5/8/8q 
San  Ftandsco.  Atorket  Street  Theatre  and 

Loft  District,  982-1112  Market,  973-1105 

Market,  1  Jones,  and  1-35  Taylor  Sts.  (4/10/ 

San  Francisco.  USSPAMPANTTO 
(submorinej  Fisherman's  Wharf-Pier  45 
(1/14/86) 

San  Francisco.  YMCA  Hotel.  351  Turk  St  12/ 
06/86] 

San  loaquiBGoHBty 

Lodl,  Morse— Skinner  Ranch  House.  13063  N, 
CA  9918/21/86]  "> 

San  NfalBo  CoiMjr 

Menlo  Pai*,  ffiTTTOi — Latham — Hopkins  Gate 
Lodge,  5^'  Ravenswood  Ave.  [8/28/86] 

Woodside,  Q*en  Gables— Fleischhacker. 
Mortimer.  Covintry  House,  329  Albin  Ave, 
(9/28/86) 

Santa  Barbara  Cmmty 

Lompoc,  Space  Launch  Complex  tO, 
Vandenberg  Air  Force  Base  [6/23/86] 

Santa  Barbara,  Hill-Camllo  Adobe,  11  E. 
Carrillo  St  [1/14/88] 

Santa  Clara  County 

Los  Altos  HiHs.  Lantamam  Hall,  12355 

Stonebrook  Dr.  [12/19/85] 
Moffett  Field,  Unitary  Plan  Wind  Tunnel, 

Ames  Research  Center  [10/3/85] 
Palo  Alto,  Ramona  Street  Architectural 

District,  518-561  Ramona  St.  and  255-267 

Hamilton  Ave.  [3/27/86] 
San  Jose,  Dohrmann  Building.  325  S.  First  St 

[2/20/86] 
Stanford,  Palo  Alto  Stock  Farm  Horse  Bam, 

Fremont  Rd.  [12/12/85] 

Santi  Cms  County 

Santa  Cruz,  Carmelita  Court.  315-321  Main 
St.  [3/20/86] 

ShasU  Coimty 

French  Gulch  vicinity.  Tower  House-Soo-Yeh- 
Choo-Pus,  Address  Restricted  [11/04/65] 

SotanoCounQr     " 

Vacavtlte,  Back  WillH.,  House,  301  Buck 
Ave.  [10/24/851 

Sonoma  CooBty 

Petaluma,  Petaluma  Silk  Mill,  420  Jefferson 

St.  (3/06/86) 
Sonoma,  Baena  Vista  Vineyards— Buena 

Vista  Viniculture  Society,  18000  Old 

Winery  Rd.  l7/2*[Bei 

Tulare  County 

PorterviHe  vicinity,  Tenalb.  Address 
Restricted  [9/04/86] 

VaiHwaCHBty 

Fillmore,  Bardsflale  Methodist  Bpiecopal 

Church,  I418BaTdsdaie  Ave.  (8/28/86] 
Santa  Paula.  Santo  Paulo  Hardware 

Company  Block— Union  Oil  Company.  1003 

E  Main  St  (8/14/881 
Ventura,  Ferayd  Gertem}  MBrchandise  Store, 

Zand  17Main  9L  [rf23[Bet 


Yoio  County 

Davis,  Animal  Science  Building.  University  of 
CaRfbmia,  West  Quad  and  Peter  J.  Shields 
Ave.  [6/17/86] 

COLORADO 

Arapahoe  County 

Aurora,  Golly  Homestead,  200  S.  Chambers 
Rd.  [1/00/8^ 

Bonldar  County 

Allenspark,  Bunce  School,  CO  7  S  of 

Allenspark  (5/22/86) 
Boulder,  Northern  Colorado  Power  Company 

Substation.  1590  Broadway  (5/22/88) 
Boulder,  US  Post  Office— Boulder  Main  [US 

Post  Offices  in  Colorado.  1900-1941,  TRJ 

1905  Fifteenth  St.  (1/22/86) 
Louisville,  Denver  Elevator— Grain  Elevator 

[Louisville  MRAJ  Tract  m  near  CO  42  (2/ 

14/86] 
Louisville,  Ginacci  House  [Louisville  MRAJ 

1116  UFarge  St.  (2/14/86) 
LouisviUe,  /acoe  Store  [Louisville  MRAJ  1001 

Main  St.  (2/14/86) 
Louisville,  LaSalla  House  [Louisville  MRAJ 

1124  Main  St.  [2/14/86] 
LouisviDe,  locA/ier's  Tavern  [Louisville 

MRAJ  1006  Pine  (2/14/86) 
Louisville,  Notional  Fuel  Company  Store 

[Louisville  MRAJ  801  Main  St.  [2/14/86] 
Louisville,  Petrelli-DelPizzo  House 

[Louisville  MRAJ  1016  Main  St.  (2/14/86) 
Louisville,  Rhoades  House  [Louisville  MRAJ 

1024  Grant  [2/14/86] 
Louisville,  Robinson  House  [Louisville  MRAJ, 

301  Spruce  (2/14/86) 
Louisville.  Stolmes  House  [Louisville  MRAJ 

616  Front  St.  (2/14/86J. 
Louisville,  Tego  Brothers  Drugstore— State 

National  Bank  of  Louisville  [Louisville 

MRAJ  700  Main  St.  (2/14/86] 
Louisville.  Thomas  House  [Louisville  MRAJ 

700  Lincoln  [2/14/86] 

Delta  County 

Deha,  US  Post  Office  and  Federal  Building- 
Delta  Main  [US  Post  Offices  in  Colorado, 
1900- J941.  TRJ  380  Meeker  St.  [1/24/86] 

Denver  County 

Denver,  Alamo  Placita  Park  [Denver  Park 
and  Parkway  System  TRJ  Roughly 
bounded  by  Speer  Blvd.,  First  Ave.,  and 
Clarkson  St  (9/17/88) 

Denver,  Berkeley  Lake  Park  [Denver  Park 
and  Parkway  System  TRJ.  Roughly 
bounded  by  N  side  of  Berkeley  Lake, 
Tennyson  St..  W.  Forty-sixth  Ave.,  and 
Sheridan  BWd.  [9/17/86] 

Denver.  Cheesman  Park  Esplanade  [Denver 
Park  and  Parkway  System  TRJ  Roughly 
bounded  by  Eighth  Ave.,  High  St.,  Seventh 
Ave.  Pkwy.,  and  Williams  9t.  [9/17/86] 

Denver,  Cheesman  Park  [Denver  Park  and 
Parkway  System  TRJ  Roughly  bounded  by 
E.  Thirteenth  Ave.,  High  St,  E.  Eighth  Ave., 
and  Franklin  St.  [9/17/88] 

Denver.  City  Park  [Denrer  Park  and  Parkway 
System  TRJ  Ro«igkly  bounded  by  E. 
Twenty-third  Ave.,  Colorado  Blvd..  E. 
Seventeenth  Ave.,  and  York  St  (9/17/86) 

Denver,  City  Park  Esplanade  [Denver  Park 
and  Parkway  System  TRJ  City  Pwk 
Esplanade  from  E.  Colfax  Ave.  to  E. 
Seventeenth  Ave.  (9/17/88) 


Danvcr.  City  Park  Golf  [Denver  Park  and 
Parkway  System  TRJ  Roughly  bounded  by 
E.  Twenty-sixtk  Ave..  Coloratto  Blvd.,  E. 
Twenty-third  Ave  and  York  St  [9/17/86] 

Denver.  Clermont  Street  Parkway  [Denver 
Park  and  Parkway  System  TRJ  Clermont 
St  Pkwy.  from  E.  Third  Ave.  to  E.  Sixth 
Ave.  (9/17/86) 

Denver,  Cranmer  Park  [Den  ver  Park  and 
Parkway  System  TRJ,  Roughly  bounded  by 
E.  Third  Ave.,  Cherry  St.,  E.  First  Ave.,  and 
Bellaire  St.  [9/17/86] 

Denver.  Downing  Street  Parkway  [Denver 
Pork  and  Parkway  System  TRJ  Downing- 
St.  Pkwy.  from  E.  Bayaud  Ave.  to  E.  Third 
Ave.  [9/17/86] 

Denver,  East  Fourth  Avenue  Parkway 
[Denver  Park  and  Parkway  System  TRJ  E. 
Fourth  Ave.  Pkwy  from  Gilpin  St.  to 
Williams  St.  (9/17/86) 

Denver,  East  Seventeenth  Avenue  Parkway 
[Denver  Park  and  Parkway  System  TRJ  E. 
Seventeenth  Ave.  Pkwy.  from  Colorado 
Blvd.  to  Monaco  St.  Pkwy.  (9/17/86) 

Denver,  East  Seventh  Avenue  Parkway 
[Denver  Park  and  Parkway  System  TRJ  E. 
Seventh  Ave.  ftwy.  from  WiUiams  St  to 
Colorado  Blvd.  [9/17/86] 

Denver,  East  Sixth  Avenue  Parkway  [Denver 
Park  and  Parkway  System  TRJ  E.  Sixth 
Ave.  Pkwy.  from  Colorado  Blvd.  to  Quebec 
St  (9/17/86) 

Denver,  Forest  Street  Parkway  [Denver  Park 
and  Parkway  System  TRJ  Forest  St.  Pkwy. 
from  Seventeenth  Ave.  to  Montview  Blvd. 
(9/17/88) 

Denver.  Highland  Park  [Denver  Park  and 
Parkway  System  TRJ  Roughly  bounded  by 
Highland  Park  PL.  Federal  Blvd.,  and 
Fairview  PI.  (9/17/88) 

Denver,  Hungarian  Freedom  Park  [Denver 
Park  and  Parkway  System  TRJ  Roughly 
bounded  by  Speer  Blvd.,  First  Ave.,  and 
Clarkson  St.  (9/17/86) 

Denver,  Inspiration  Point  [Denver  Park  and 
Parkway  System  TRJ  Roughly  bounded  by 
W.  Fiftieth  Ave..  Sheridan  Blvd.,  W.  Forty- 
ninth  Ave,,  and  Fenton  St.  [9/17/88] 

Denver,  Monaco  Street  Parkway  [Denver 
Park  and  Parkway  System  TRJ  Monaco  St 
Pkwy.  from  E.  First  Ave.  to  Montview  Blvd. 
(9/17/86) 

Denver,  Montclair  Park  [Denver  Park  and 
Parkway  System  TRJ  Roughly  bounded  by 
E.  Twelfth  Ave.,  Oneida  St,  and  Richthofen 
Pkwy.  [9/17/88] 

Denver,  Niblock-Yacovetta  Terrace,  1301- 
1319  W.  Thirty-fifth  Ave.  [8/27/86] 

Denver,  Potter  Highlands  Historic  District, 
Roughly  bounded  by  W.  Thirty-eighth. 
Zuni,  and  W.  Thirty-second  Sts.,  and 
Federal  Blvd.  [1/22/86] 

Denver,  Richthofen  Place  Parkway  [Denver 
Park  and  Parkway  System  TRJ  Richthofen 
PI.  Pkwy.  from  Monaco  St.  Pk«vy.  to  Oneida 
St  [9/17/86] 

Denver,  Richthofen  Monument  [Denver  Park 
and  Parkway  System  TRJ  Richthofen 
Pkwy.  at  Oneida  St  [9/17/86] 

Denver,  Rocky  Mountain  Lake  Park  [Denver 
Park  and  Parkway  System  TRJ  Roughly 
bounded  by  1-70,  Federal  Blvd.,  W.  Forty- 
sixth  Ave  nd  Lowell  Bivd.  (9/17/8^ 

Denver,  San  Rafael  Historic  District.  Roughly 
bounded  by  E.  Twenty-sixth  Ave.,  Downing 
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COLORADO— Continued 

St.  E.  Twentieth  Ave.,  and  Washington  St 

(6/20/88) 
Denver.  South  Marion  Street  Parkway 

[Denver  Park  and  Parkway  System  TR],  S. 

Marion  St  Pkwy.  from  E.  Virginia  Ave.  to 

E.  Bayaud  Ave.  at  Downing  St.  [9/17/86] 
Denver,  South  Side-Baker  Historic  District, 

Roughly  bounded  by  W.  Fifth  Ave., 

Broadway,  W.  Alameda  Ave.,  and  W.  Fox 

St  [10/03/85] 
Denver,  Speer  Boulevard  [Denver  Park  and 

Parkway  System  TR],  Speer  Blvd.  from  W. 

Colfax  Ave.  to  Downing  St.  [9/17/86] 
Denver,  SpratJen-Anderson  Wholesale 

Grocery  Company— Davis  Brothers 

Warehouse.  1450  Wynkoop  St.  [12/03/85] 
Denver.  Sunken  Gardens  [Denver  Park  and 

Parkway  System  TR],  Roughly  bounded  by 

Speer  Blvd.,  W.  Eighth  Ave.,  Delaware,  and 

Elati  Sts.  [9/17/86] 
Denver,  University  Boulevard  [Denver  Park 

and  Parkway  System  TR],  University  Blvd. 

from  E.  Iowa  Ave.  to  E.  Alameda  Ave.  (9/ 

17/86] 
Denver.  Washington  PaHi  [Denver  Park  and 

Parkway  System  TR],  Roughly  bounded  by 

E.  Virginia  Ave..  S.  Franklin  St,  E. 

Louisiana  Ave.,  and  S.  Downing  St  [9/17/ 

86J 
Denver,  West  Forty-sixth  Avenue  Paricway 

[Denver  Park  and  Parkway  System  TR],  W. 

Forty-sixth  Ave.  Pkwy.  from  Stuart  St.  to 

Grove  St  [9/17/86] 
Denver,  Williams  Street  Parkway  [Denver 

Park  and  Parkway  System  TR],  Williams 

St  Pkwy.  bom  E.  Fourth  Ave.  to  E  Eighth 

Ave.  19/17/66] 

El  Paso  County 

Colorado  Springs,  Colorado  Springs  Pine  Arts 
Center.  30  W.  Dale  St  [07/03/88] 

Colorado  Springs,  Cutler  Hall  [Colorado 
College  TR],  912  N.  Cascade  Ave.  [7/03/86] 

Colorado  Springs,  Palmer  Hall  [Colorado 
College  TR]  116  E.  San  Rafael  [7/03/86] 

Colorado  Springs,  US  Post  Office  and  Federal 
Courthouse— Colorado  Springs  Main  [US 
Post  Offices  in  Colorado,  1900-1941,  TR], 
210  Pikes  Peak  Ave.  [1/22/86] 

Manitou  Springs,  US  Post  Office— Manitou 
Springs  Main  [US  Post  Offices  in  Colorado, 
1900-1941.  TR],  307  Canon  Ave.  [1/24/86] 

Framont  County 

Canon  City,  Canon  City  Downtown  Historic 

District  (Boundary  Increase),  602  Macon 

Ave.  [2/06/88] 
Canon  City.  US  Post  Office  and  Federal 

Building-^anon  City  Main  [US  Post 

Offices  in  Colorado,  1900-1941,  TR],  Fifth 

St.  and  Macon  Ave.  [1/22/86] 
Florence.  US  Post  Office— Florence  Main  [US 

Post  Offices  in  Colorado,  1900-1941,  TR], 

121  N.  Pikes  Peak  St  [1/22/86] 

GaifMd  County  | 

Glenwood  Springs.  Starr  Manor,  901  Pahner 

Ave.  [6/20/86] 
Rifle.  US  Post  Office— Rifle  Main  [US  Post 

Offices  in  Colorado.  1900-1941.  TR]. 

Railroad  Ave.  and  Fourth  St  [1/24/86] 

Kit  Canon  Cimnty 

Burlington.  Winegar  Building, 
Fourteenth  St  [5/22/86] 


Las  Animas  County 

Trinidad.  US  Post  Office— Trinidad  Main  [US 
Post  Offices  in  Colorado,  1900-1941.  TR], 
301  E.  Main  St  (1/22/86) 

Logan  County 

Sterling,  Sterling  Union  Pacific  Railroad 

Depot.  113  N.  Front  St  [2/06/86] 
Sterling.  US  Post  Office.  Federal  Building. 

and  Federal  Courthouse — Sterling  Main 

[US  Post  Offices  in  Colorado.  1900-1941. 

TR]  Third  and  Popular  Sts.  [1/22/86] 

Montrose  County 

Montrose,  US  Post  Office— Montrose  Main 
[US  Post  Offices  in  Colorado.  1900-1941, 
TR].  321  S.  First  St  [1/22/86] 

Morgan  County 

Fort  Morgan,  US  Post  Office— Fort  Morgan 
Main  [US  Post  Offices  In  Colorado.  1900- 
1941.  TR],  300  State  St  [1/22/86] 

PUlBpa  County 

Haxtun,  First  National  Bank  ofHaxtun.  145 
S.  Colorado  Ave.  [7/01/86] 

PHkin  County 

Aspen.  Hotel  Jerome.  330  E.  Main  St  (3/20/ 
86] 

Prowers  County 

Lamar.  US  Post  Office— Lamar  Main  [US 
Post  Offices  in  Colorado.  1900-1941,  TR], 
300  S.  Fifth  St  (1/22/86] 

Puabio  County 

Pueblo,  Bamdollar—Cann  House,  1906  Court 

St  [11/07/85] 
Pueblo,  BlacK  Dr  ]ohn  A..  House  Complex, 

102  W.  Pitkin  Ave.  (11/07/85) 
Pueblo.  Farris  Hotel.  315  N.  Union  Ave.  (11/ 

13/85] 
Pueblo.  McCarthy.  T.  G.,  House,  817  N.  Grand 

Ave.  [5/22/86] 
Pueblo,  Rice,  Ward.  House.  1825  Grand  Ave. 

(11/07/85) 
Pueblo,  Tooke— Nuckolls  House.  38  Carlile 

PI.  [11/07/85] 
Pueblo,  Woodcraft  Sanatorium,  1300  W. 

Abriendo  Ave.  (12/03/85) 

Rio  Grande  County 

Monte  Vista,  US  Post  Office  and  Federal 
Building— Monte  Vista  Main  [US  Post 
Offices  in  Colorado.  1900-1941,  TR], 
Washington  and  Second  Ave.  [1/22/86] 

Saguache  County 

Creststone,  Creststone  School,  Cottonwood 
St.  and  Carbonate  Ave.  [1/06/86] 

CONNECTICUT 

Foiffieid  County 

Bridgeport  US  Post  Office— Bridgeport  Main. 

120  Middle  St  (3/17/86) 
Danbury,  Union  Station,  White  St  and 

Patriot  Dr.  [9/25/86] 
Greenwich,  US  Post  Office— Greenwich 

Main,  310  Greeniwich  Ave.  [1/16/86] 
Norwalk,  South  Main  and  Washington 

Streets  Historic  District  (Boundary 

Increase).  11-15  through  54-00  S.  Main  St 

[11/06/85] 
Norwalk.  US  Post  Office— South  Norwalk 

Main,  16  Washington  St  [1/21/86] 


Stamford,  Revonah  Manor  Historic  District, 
Roughly  bounded  by  Urban  St,  East  Ave., 
Fifth,  and  Bedford  Sts.  [7/31/86] 

Stamford.  South  End  Historic  District 
Roughly  bounded  by  Penh  Central  RR 
tracks,  Stamford  Canal  Woodland 
Cemetery,  and  Washington  Blvd.  (3/19/86) 

Stamford,  US  Post  Office— Stamford  Main. 
421  Atlantic  St  [12/12/85] 

lYumbull,  Mallett,  David.  Jr..  House.  420 
Tashua  Rd.  [2/20/86] 

Hartford  County 

MstoL  Federal  Hill  Historic  District, 
Roughly  bounded  by  Summer,  Maple, 
Woodland,  Goodwin,  and  High  SU.  (8/28/ 
88] 

Farmington,  Shade  Swamp  Shelter 
[Connecticut  State  Park  and  Forest 
Depression-Era  Federal  Work  Relief 
Programs  Stnxtures  TR],  US  6  E  of  New 
BriUin  Ave.  [9/04/86] 

Granby,  Granby  Center  Historic  District.  3-8 
E  Granby  Rd.,  2  Park  PL,  and  207-265 
Salmon  Brook  St  S  [10/17/85/] 

Hartford,  Upper  Albany  Historic  District, 
Roughly  bounded  by  Holcomb  St.,  Vine  St. 
Homestead  Ave.,  and  Woodland  and 
Ridgefield  Sts.  (9/28/86] 

Hartford/ West  Hartford.  Hartford  Golf  Club 
Historic  District.  Rou^y  bounded  by 
Simsbury  Rd.  and  Blo<mifield  Ave., 
Northmoor  Rd.,  Albany  Ave.,  and  Mohegan 
Dr.  (6/26/86) 

Hartland,  Tuivds  Forest  Ski  Cabin 
[Connecticut  State  Park  and  Forest 
Depression-Era  Federal  Work  Relief 
Programs  Structures  TR],  W  end, of 
Balance  Rock  Rd.  (9/05/86) 

Hartland.  Tunxis  Forest  Headquarters  House 
[Connecticut  State  Park  and  Forest 
Depression-Era  Federal  Work  Relief 
Programs  Structures  TR],  W  side  of  Pell 
Rd..  2  mi.  N  of  Town  Rd.  [9/04/86] 

Manchester.  US  Post  Office— Manchester 
Main.  479  Main  St  at  Center  St  (1/21/86) 

Simsbury,  Massacoe  Forest  Pavilion 
[Connecticut  State  Park  and  Forest 
Depression-Era  Federal  Work  Relief 
Programs  Structures  TR].  Off  Old  Farms 
Rd.,  Stratton  Brook  State  Park  [9/04/86] 

South  Windsor,  East  Windsor  Hill  Historic 
District,  Roughly  bounded  by  the  Scantic 
River,  )ohn  Fitch  Blvd..  Sullivan  Ave.,  and 
the  Connecticut  River  [5/30/86] 

South  Windsor,  Windsor  Farms  Historic 
District.  Roughly  bounded  by  Strong  Rd., 
US  5, 1-291.  and  the  Connecticut  River  (4/ 
11/86] 

West  Hartford,  Beardsley-Mix  House 
[Eighteenth-Century  Houses  of  West 
Hartford  TR],  81  Rockledge  Dr.  (9/10/86) 

West  Hartford.  Brace.  Moses — Cadwell. 
Uriah.  House  [Eighteenth-Century  Houses 
of  West  Hartford  TR],  11  Flagg  Rd.  (9/10/ 
86) 

West  Hartford.  Butler  House  [Eighteenth- 
Century  Houses  of  West  Hartford  TR],  253 
N.  Main  St  (9/10/86) 

West  Hartford.  Butler,  James,  House 
[Eighteenth-Century  Houses  of  West 
Hartford  TR].  239  N.  Main  St  (9/10/86) 

West  Hartford,  Colton,  Benjamin,  House 
[Eighteenth-Century  Houses  of  West 
Hartford  TR],  25  Sedgewick  Rd.  [9/10/86] 
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West  Hartford.  Famsworth.  Samuel,  House 
[Eighteenth-Century  Houses  of  West 
Hartford  TRJ.  537  Mountain  Rd.  [9/10/88] 

West  Hartford.  Gillett,  Asa.  House 
[Eighteenth-Century  Houses  of  West 
Hartford  TR]  202  S.  Main  St  [9/10/86] 

West 'Hartford,  Goodman,  Timothy,  House 
[Eighteenth-Century  Houses  of  West 
Hartford  TR]  567  Quaker  Ln.  S  [9/10/86] 

West  Hartford,  House  at  847  Main  Street, 
North  [Eighteenth-Century  Houses  of  West 
Hartford  TR]  847  Main  St  N  [9/10/86] 

West  Hariiotdi  Revolutionary  War  Campsite. 
US  44  [4/24/86] 

West  Hartford,  Seymour.  Elisha,  Jr.,  House 
'[Eighteenth-Century  Houses  of  West 
Hartford  TR]  410  and  412  Park  Rd.  [9/10/ 
86] 

West  Hartford.  Stanley-Woodruff-Allen 
House /Eighteenth-Century  Houses  of  West 
Hartford  TR]  37  Buena  Vista  Rd.  [9/10/86] 

West  Hartford,  Steele,  Allyn.  House 
[Eighteenth-Century  Houses  of  West 
Hartford  TR],  114  N.  Main  St  [9/10/86] 

West  Hartford.  Wells,  John,  Jr.,  House 
[Eighteenth-Century  Houses  of  West 
Hartford  TR]  505  Mountain  Rd.  [9/10/86] 

West  Hartford,  Whitman  House  [Eighteenth- 
Century  Houses  of  West  Hartford  TR]  208 
N.  Main  St  [9/10/86] 

Litchfield  County 

Barkhamsted,  American  Legion  Forest  CCC 
Shelter  [Connecticut  State  Park  and  Forest 
Depression-Era  Federal  Work  Relief 
Programs  Structures  TRJ.  W  side  of  West 
River  Rd..  American  Legion  State  Forest  [9/ 
04/86) 

Barkhamsted.  Peoples  Forest  Museum 
[Connecticut  State  Park  and  Forest 
Depression-Era  Federal  Work  Relief 
Programs  Structures  TR]  Greenwood  Rd.. 
Peoples  State  Forest  [9/04/86] 

Cornwall,  Red  Mountain  Shelter 
[Connecticut  State  Park  and  Forest 
Depression-Era  Federal  Work  Relief 
Programs  Structures  TR]  N  side  of  CT  4 
adjacent  to  Appalachian  Trail  [9/04/86] 

New  Milford,  Merryall  Union  Evangelical 
Society  Chapel,  Chapel  Hill  Rd.  [6/05/86] 

New  Milford,  New  Milford  Center  Historic 
District,  Bennett  and  Elm  Sts.,  Center 
Cemetery,  East  S.  Main,  Mill,  and  Railroad 
Sts.  [6/13/86] 

Sharon,  Cream  Hill  Shelter  [Connecticut 
State  Park  and  Forest  Depression-Era 
Federal  Work  Relief  Programs  Structures 
TR]  Wickwire  Rd.  [9/04/86] 

Torrington,  Paugnut  Forest  Administration 
Building  [Connecticut  Slate  Park  and 
Forest  Depression-Era  Federal  Work  Relief 
Programs  Structures  TR]  385  Burr 
Mountain  Rd.  [9/05/86] 

Torrington,  South  School,  362  S.  Main  St.  [3/ 
27/86] 

Middlesex  County 

Cromwell.  Main  Street  Historic  District, 
Roughly  bounded  by  Nooks  Hill  Rd., 
Prospect  Hill  Rd..  Wall  and  West  Sts.  and 
New  Ln.,  and  Stevens  Ln.  and  Main  St.  [10/ 
24/85] 

Durham,  Slain  Street  Historic  District, 
Roughly  Mapple  Ave.  and  Main  St. 
between  Talcott  Ul  and  Higganum  Rd.  [9/ 
04/86) 


East  Haddam.  Seventh  Sister,  67  River  Rd. 

[7/31/86] 
East  Hampton.  Belltown  Historic  District, 

Roughly  Main  St  between  W.  High  St.  and 

CT  16,  and  portions  of  cross  sts.  W.  High, 

Barton  Hill-Summit  and  Skinner  [10/28/85] 
East  Hampton,  Rapallo  Viaduct,  Flat  Brook 

and  former  Air  Line  RR  right-of-way  [8/21/ 

86] 
Killingworth,  Oak  Lodge  [Connecticut  State 

Pork  and  Forest  Depression-Era  Federal 

Work  Relief  Programs  Structures  TR]  W 

side  of  Schreeder  Pond.  Chatfield  Hollow 

State  Park  [9/04/86] 
Middlefield,  Lyman.  David,  II.  House,  5 

Lyman  Rd.  [2/06/88] 
Middletown,  Russell  Company  Upper  Mill, 

475  E.  Main  St  [2/06/86] 
Middletown.  SanseerMill.  215  E.  Main  St  [7/ 

31/86] 
Middletown.  Woodrow  Wilson  High  School, 

Hunting  Hill  Ave.  and  Russell  St  [8/06/86] 

New  Haven  County 

Ansonia,  US  Post  Office— Ansonia  Main,  237 

Main  St.  [12/12/85] 
Cheshire,  Cheshire  Historic  District,  Roughly 

bounded  by  Main  St.  Highland  Ave.. 

Wallingford  Rd.,  S.  Main,  Cornwall,  and 

Spring  Sts.  [8/29/88] 
Derby,  Osbomedale,  500  Hawthorne  Ave.  [6/ 

13/88] 
Guilford,  Eliot,  fared.  House,  88  Old 

Chaffinch  Island  Rd  [11/14/85] 
Hamden,  Sleeping  Giant  Tower  [Connecticut 

State  Park  and  Forest  Depression-Era 

Federal  Work  Relief  Programs  Structures 

TR]  200  Mt  Carmel  Ave.  at  Mt  Carmel 

summit  Sleeping  Giant  State  Parte  {9/04/ 

86) 
Madison,  State  Park  Supply  Yard 

[Connecticut  State  Park  and  Forest 

Depression-Era  Federal  Work  Relief 

Programs  Structures  TR]  51  MUl  Rd.  (9/04/ 

8e>] 
Meriden,  US  Post  Office— Meriden  Main,  39 

N.  Colony  St  (1/21/86) 
Milford,  River  Park  Historic  District,  Roughly 

bounded  by  Boston  Post  Rd.,  Cherry  St.  and 

Amtrak.  and  High  St  [8/14/86] 
Milford.  US  Post  Office— Milford  Main,  6  W. 

River  St.  [9/25/86] 
Naugatuck.  US  Post  Office— Naugatuck 

Main,  Church  and  Cedar  Sts.  [1/21/86] 
New  Haven.  Beaver  Hills  Historic  District, 

Roughly  bounded  by  Crescent  St,  Goffe 

Terr.,  and  Boulevard  [7/31/88] 
New  Haven,  EdgewoodPark  Historic 

District,  Rou^ly  bounded  by  Whalley  Ave. 

and  Elm  St..  Sherman  Ave.  and  Botilevard, 

Edgewood  and  Derby,  and  Vale  Aves.  [9/ 

09/86] 
New  Haven,  Hall-Benedict  Drug  Company 

Building.  763-767  Orange  St.  [6/05/86] 
New  Haven.  Imperial  Granum-foseph  Parker 

Buildings.  47  and  49-51  Elm  St  [3/06/86] 
Wallingford,  Simpson,  Samuel,  House,  216  N. 

Main  St.  [6/18/86] 
West  Haven,  Old  West  Haven  High  School, 

278  Main  St.  [10/24/85] 

i 

New  London  County 

Colchester,  Blackledge  River  Railroad 
Bridge.  Former  Air  Line  RR  right-of-way 
and  the  Blackledge  River  [7/31/88] 


Colchester,  Lyman  Viaduct,  Dickinson  Creek 

and  former  Air  Line  RR  right-of-way  (6/21/ 

86) 
Colchester,  River  Road  Stone  Arch  Railroad 

Bridge,  River  Rd.  and  former  Air  Line  RR 

right-of-way  [6/21/86] 
East  Lyme,  PUxky  Neck  Pavilion 

[Connecticut  State  Park  and  Forest 

Depression-Era  Federal  Work  Relief 

Programs  Structures  TR],  Lands  End  Point 

Rocky  Neck  State  Park  [9/04/86] 
Griswold,  A  very  House  [Connecticut  State 

Park  and  Forest  Depression-Era  Federal 

Work  Relief  Programs  Structures  TR]  NE 

comer  of  Park  and  Roode  Rds.  (9/04/86) 
Hadlyme,  Seventh  Sister.  67  River  Rd.  (7/31/ 

86) 
Ledyard  vicinity,  Mashantucket  Pequot 

Reservation.  Address  Restricted  [6/11/88] 
Montville  vicinity.  Fort  Shantok.  Address 

Restricted  [3/20/86] 
New  London.  Hempstead  Historic  District. 

Roughly  bounded  by  Franklin  St.  ]ay  St., 

and  Mountain  Ave.  [7/31/86] 
New  London,  Prospect  Street  Historic 

District,  Roughly  bounded  by  Bulkeley  PI., 

Huntington.  Federal,  and  Hempstead  Sts. 

(7/31/86) 
New  London,  US  Post  Office— New  London 

Main.  Z7  Masonic  St  [1/21/86] 
Norwich,  Perkins-Rockwell  House.  42 

Rockwell  St.  (10/17/85) 
Norwich,  US  Post  Office— Norwich  Main.  340 

Main  St.  [7/17/86] 

Windham  County 

Eastford,  Natchaug  Forest  Lumber  Shed 
[Connecticut  State  Park  and  Forest 
Depression-Era  Federal  Work  Relief 
Programs  Structures  TR]  Kingsbury  Rd., 
Natchaug  State  Forest  [9/04/86] 

Plainfield.  First  Congregational  Church  of 
Plainfield.  CT  12  [7/31/86] 

Pomfret.  Brayton  Grist  Mill.  US  44  (6/13/86) 

Sterling/Plainfield,  Sterling  Hill  Historic 
District.  Green  Ln.  and  CT  14A  [2/06/86] 

DELAWARE 

Kent  County 

Wyoming  vicinity.  Lewis  Family  Tenant 
Agricultural  Complex.  CR  227  [8/13/86J 

New  Castle  County 

Glascow  vicinity,  Stewart,  James,  House,  CR 

401  [6/11/86] 
Middletown  vicinity,  Okolona  [Rebuilding  St 

Georges  Hundred,  1850-1880,  TR]  Rt  429 

(11/19/85) 
Middletown  vicinity,  Weston  [Rebuilding  St 

Georges  Hundred.  1850-1880.  TR]  Off  DE 

71  [11/19/85] 
Middletown,  Choptank-Upon-The-Hill 

[Rebuilding  St  Georges  Hundred.  1850- 

1880.  TR]  Rt  435  [11/19/85] 
Newark  vicinity,  Otfs  Chapel.  CR  397  [8/13/ 

86] 
Odessa  vicinity.  Fairview  [Rebuilding  St 

Georges  Hundred.  1850-1880,  TR]  Rt  412 

(11/19/85) 
Odessa  vicinity.  Mondamon  Farm 

[Rebuilding  St  Georges  Hundred,  1850- 

1880.  TR]  Rt  2  [11/19/85] 
Odessa  vicinity.  Riverdole  [Rebuilding  St 

Georges  Hundred.  1850-1880,  TR]  Off  Bay 

View  and  Silver  Run  Rds.  (11/19/85) 
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Townaend,  Townsend  Historic  District, 
Roughly  bounded  by  Gray,  Ginn  and  South, 
Lattamus  and  Main  Sts..  and  Commerce  St 
and  Cannery  Ln.  and  Railroad  Ave.  (5/06/ 
88] 

Wilmington,  Braunttein  's  Building  {Market 
Street  MRAJ.  704-706  N.  Market  SL  (12/19/ 
85] 

Wilmington,  East  Brandywine  Historic 
District,  Roughly  bounded  by  Sixteenth  St, 
Brandywine  Creek,  Twelfth  St,  and  US  13 
(12/19/85) 

Wilmington.  Main  Office  of  the  New  Castle 
Leather  Company,  Eleventh  and  Poplar  Sts. 
(12/19/85] 

Wilmington,  Quaker  Hill  Historic  District 
(Boundary  Increase)  Roughly  bounded  by 
Eighth.  Catawba  and  Washington,  Sixth 
and  Seventh,  and  WoUaston  Sts.  [12/19/85] 

Wilmington.  Wawaset  Park  Historic  District, 
Bounded  by  Pennsylvania  Ave.,  Woodlawn 
Ave.,  Seventh  St,  and  Greenhill  Ave.  [1/ 
03/86] 

DISnUCT  OF  COLUMBIA 

Diatrict  of  Cohunbia 

Washington.  Banneker  Recreation  Cento; 

2500  Georgia  Ave.  NW  [4/28/86] 
Washington.  Plymouth,  The,  1236  Eleventh  , 

St  NW  (6/02/86] 
Washington,  Twin  Oaks.  3225  Woodley  Rd. 

(2/05/86J 

FLORIDA 
Aladiua  County 

Gainesville  vicinity,  Kanapaha,  8500  PL  24 

(5/02/86] 
Gainesville.  Baird  Hardware  Company 

Warehouse,  619  S.  Main  St  [11/25/85] 
Gainesville.  Bolfs  Hall,  University  of  Florida, 

Buckman  Dr.  [9/11/86] 
Gainesville,  Star  Garage,  119  S£.  First  Ave. 

[12/17/85] 


Baker  County 

Macclenny,  Old  Baker  County  Courthouse,  14 
W.  Mclver  St  [8/21/86] 

Bay  County 

Panama  City,  McKenzie,  Robert  L,  House,  17 
E.  Third  Ct.  [8/21/86] 

Bradford  County 

Starke.  Call  Street  Historic  District,  Bounded 
by  Jefferson.  Cheny.  Madison,  and  Temple 
SU.  [12/12/85] 

Brevard  County  | 

Cocoa.  Porcher  House,  434  Delannoy  Ave.  (1/ 
06/86] 

Citrus  County 

Crystal  River  vicinity.  Mullet  Key.  4%  km  S 
of  Crystal  River  mouth  [7/03/86] 

Collier  County  { 

Ochopee  vicinity.  Bums  Lake  Site  (8CR259), 

Address  Restricted  [5/27/86] 
Ochopee  vicinity.  Plaza  Site  {8CR303), 

Address  Restricted  [5/28/86] 


Dade  County 

Cutler,  Deering.  Charles.  Estate.  S.W.  One 
Hundred  Sixty-seventh  St  and  Old  Cutler 
Rd.  [3/11/861 


Homestead,  Homestead  Public  School-Neva 

King  Cooper  School,  520  N.W.  First  St  [12/ 

04/85] 
Miami  Shores,  Grand  Concourse  Apartments, 

421  Grand  Concourse  [12/02/85] 
Miami  Springs,  Adams,  Carl  C,  House 

[Country  Club  Estates  TRJ,  31  Hunting 

Lodge  Ct  (11/01/85] 
Miami  Springs,  Clune  Building  [Country  Club 

Estates  TRJ.  45  Curtiss  Pkwy.  [11/01/85] 
Miami  Springs,  Curtiss,  LiM,  House  I 

[Country  Club  Estates  TRJ.  85  Oeer  Run 

[11/01/85] 
Miami  Springs,  Curtiss,  Lua,  Hoasa  11 

[Country  Club  Estates  TRJ,  ISO  Hunting 

Lodge  [11/01/85] 
Miami  Springs,  Hequembourg  House 

[Country  Club  Estates  TRJ,  851  Hunting 

Lodge  [11/01/85] 
Miami  Springs,  Millard-McCarty  House  ' 

[Country  Club  Estates  TRJ.  424  Hunting 

Lodge  [4/22/86] 
Miami  Springs,  Osceola  Apartment  Hotel 

[Country  Club  Estates  TRJ,  200  Azure  Way 

[11/01/86] 
Miami,  Miami  Edison  Senior  High  School, 

6101  N.W.  Second  Ave.  [6/05/86] 
North  Miami,  Arch  Creek  Historic  and 

Archeological  Site,  1855  N.E.  One  Hundred 

Thirty-fifth  St.  and  Biscayne  Blvd.  (7/15/86] 

Dnval  County 

Jacksonville  vicinity.  Mission  of  San  Juan  del 
Puerto  Archeological  Site,  Address 
Restricted  [3/25/86] 

Flagler  County 

Marineland  vicinity.  Marine  Studios,  CT 
AlA.  Box  122  [4/14/86] 

Hillsborough  County 

Tampa  vicinity.  Upper  Tampa  Bay 
Archeological  District,  Address  Restricted 
[12/10/85] 

Tampa,  Masonic  Temple  No.  25,  506  E. 
Kennedy  Blvd.  (9/11/86] 

Jefferson  County 

Monticello.  Palmer— Perkins  House 
(Boundary  Increase),  Walnut  St  (3/18/86] 

Leon  County 

Tallahassee,  Martin,  Gov.  John  W.,  House. 
1001  Governor's  Dr.  (1/06/86] 

Manatee  County 

Palmetto.  Woman's  Club  of  Palmetto,  010 
Sixth  St.  W  (3/06/86] 

Marion  County 

Ocala.  Ritz  Apartment,  The,  1205  E.  Silver 
Springs  Blvd.  [8/21/86] 

Nassau  County 

Femandina  Beach.  Palmer  John  Denham. 
House,  1305  Atlantic  Ave.  (7/03/86] 

Pafan  Beadi  County 

Delray  Beach,  Seaboard  Airline  Railroad 

Station.  1525  W.  Atlantic  Ave.  [9/04/86] 
Jupiter  vicinity,  Jupiter  Inlet  Historic  and 

Archeological  Site.  Address  Restricted  [11/ 

05/85] 
Palm  Beach.  Palm  Beach  Daily  News 

Building.  204  Brazilian  Ave.  [12/24/85] 
Pahn  Beach.  Vineta  Hotel,  363  Cocoanut  Row 

(8/21/861 


West  Palm  Beach.  Dixie  Court  Hotel  Xd  N. 
Dixie  Hwy.  (8/21/86] 

Pinellas  County 

St  Petersburg.  Boone  House,  BOl  Fi^  Ave.  N 

(7/03/86] 
St  Petersburg.  Dennis  Hotel  328  First  Ave.  N 

(4/17/86] 
St  Petersburg,  Potter  House,  577  Second  St  S 

[6/13/86] 
St  Petersburg,  5(.  Petersburg  Public  Library, 

280  Fifth  St  N  [6/13/88] 

Polk  County 

Lake  Wales  vicinity.  El  Retiro,  Mountain 
Lake  off  FL 17  [12/12/85] 

Lakeland,  South  Lake  Morton  Historic 
District,  Bounded  by  Lake  Morton  Ht.  and 
Palmetto  St,  Ingraham  and  Johnson  Aves., 
MdDonald  and  Balmar  Sts.,  and  Tennessee 
Ave.  [11/20/85] 

Santa  Roaa  County 

Chamuckla  vicinity,  Thomas  Creek 
Archeological  District,  Address  Restricted 
(11/04/85) 

Sarasota  County 

Miakka  vicinity,  Miakka  School  House, 
Miakka  and  Wilson  Rds.  (7/3/86) 

Sarasota  vicinity,  Field  Estate,  Field  Rd.  and 
Camino  Real  [6/05/86] 
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Suwannee  County 

Uve  Oak.  OldUve  Oak  City  Hall  212  N. 

Ohio  Ave.  (4/24/86] 
Live  Oak,  Union  Depot  and  Atlantic  Coast 

Line  Freight  Station.  200  blk.  of  N.  Ohio 

Ave.  (4/24/86] 

Volusia  County 

Daytona  Beach,  Merchants  Bank  Building, 

252  S.  Beach  St.  [1/06/86] 
Daytona  Beach,  Rogers  House,  436  N.  Beach 

St  (9/11/86) 

GEORGIA 

Baldwin  County 

Milledgeville  vicinity,  Roe-Harper  House,  Off 
US  441  (3/06/86) 

Baidcs  County 

Homer,  Homer  Historic  District,  Along  Main 
St  and  Silver  Shoals  Rd.  [12/09/85] 

Barrow  County 

Winder,  Athens-Candler-Church  Street 
Historic  District.  Roughly  Candler  St 
between  Melrose  and  Woodlawn  Sts., 
Church  St.,  and  Athens  St.  between  Horton 
and  Center  Sto.  (4/17/86) 

Bibb  County 

Macon.  Pleasant  Hill  Historic  District, 
Roughly  bounded  by  Sheridan  Ave.  and 
Schofield  St,  Madison.  Jefferson  and 
Ferguson.  and-Galliard  Sto.  (5/22/66) 

Camden  County 

St  Marys  vicinity.  Crooked  River  Site 
(9CAM118),  Address  Restricted  (12/23/85] 

Chattahoochee  County 

Cusseta,  Chattahoochee  County  Jail  Mt 
Olive  and  Boyd  Sto.  [3/13/86] 


Marietta.  Church  Street— Cherokee  Stnet 
Historic  District,  Roughly  bounded  by 
Margaret  Ave.  and  Chicopee  Dr..  DeSoto 
Ave..  Montgomery  and  Brumby,  and 
CampbeU  HiU  Sto.  [12/03/85) 

Coweta  County 

Moreland.  Brannon,  W.  A.,  Store— Moreland 
Knitting  Mills,  Main  St  [12/12/85] 

Newnan  vicinity,  Crowder,  William  Leonard, 
Home  Place,  1615  Handy  Rd.  (3/17/86) 

DeKalb  County 

Atlanta,  Brookhaven  Historic  District,  E  of 

Peachtree-Dunwoody  and  N  and  E  of 

Peachtree  Rds.  (1/24/86) 
Atlanta.  Inman  Park— Moreland  Historic 

District,  Roughly  bounded  by  N.  Highland. 

Seminole  and  Euclid.  DeKalb.  and  Degress 

and  Nashita  Aves.  [6/05/86] 

EfRngbam  County 

Guyton,  New  Hope  AME  Church,  Alexander 
St  (3/13/86) 

Elbert  County 

Elberton.  Elberton  Depot.  N.  Oliver  and 
Deadwyler  Sts.  [9/11/86] 

Franklin  County 

Royston  vidnity,  Bond— Baker— Carter 
House,  Address  Restricted  [9/11/86] 

Fulton  County 

Atlanta.  Brookhaven  Historic  District,  E  of 

Peachtree-Dunwoody  and  N  and  E  of 

Peachtree  Rds.  (1/24/86) 
Adanta.  Central  Presbyterian  Church,  201 

Washington  St  SW  (3/13/86) 
Atlanta.  Grant  Park  North.  Roughly  bounded 

by  Woodward  Ave.,  Boulevard.  1-20.  and 

Hill  St  [3/17/86] 
Atlanta,  Inman  PtiHt— Moreland  Historic 

District,  Roughly  bounded  by  N.  Hi^and. 

Seminole  and  Euclid.  DeKalb.  and  Degress 

and  Nashita  Aves.  (6/05/86) 
Atlanta.  Peachtree  Highlands  Historic 

District,  Roughly  bounded  by  Highland  Dr., 

Martina  Dr..  E.  Pace  Ferry,  and  Piedmont 

Rds.  [6/05/88] 
AtlanU.  SL  Andrews  Apartments,  1041  W. 

Peachtree  St  (6/13/86) 
Atlanta.  Washington.  Booker  T.  High  School 

45  Whitehouse  Dr.  SW  [3/18/86] 

Harris  County 

Pine  Mountain.  Chipley—Pine  Mountain 
Town  Hall  McDougal  Ave.  (4/17/86) 

Hart  County 

Hartwell.  Adams— Matheson  House 
[Hartwell  MRAJ,  116  Athens  St  (9/11/86) 

HartwelL  Benson  Street— Forest  Avenue 
Residential  Historic  District  [Hartwell 
MRAJ,  Roughly  along  Benson  St.  from 
Forest  Ave.  to  Adams  St  and  along  Forest 
Ave.  from  Railroad  St  to  Garrison  Rd.  [9/ 
11/86) 

Hartwell.  Best,  Allie  M.,  House  [Hartwell 
MRAJ,  122  Athens  St  [9/11/86] 

HartwelL  Chandlai^-Linder  House  [Hartwell 
MRAJ,  Johnson  St  [9/11/88] 

HartwelL  Fortson.  H.  E.,  House  [Hartwell 
MRAJ,  221  Richardson  St  [9/11/86] 


HaxtweVLPinnklia  Street— College  Avenue 
Rmidential  Historic  District  [Hartwell 
MRAJ,  Roughly  bounded  by  lohnson. 
Maple.  Ftanklin  and  First  and  Carter  Sto. 
[9/11/86] 
Hartwell,  Franklin  Light  and  Pdwar  Company 
Steam  Generating  Station  [Hartwell  MRAJ, 
Leard  St  at  RR  track  (9/11/86) 
Hartwell  Galley— Vickery—Blackwell 
House  [Hartwell  MRAJ.  US  Franklin  St  (9/ 
11/86] 
HartwelL  Hartwell  Gty  School  [Hartwell 

MRAJ.  College  Ave.  [9/11/86] 
Hartwell.  Hartwell  Methodist  Episcopal 
Church.  South  [Hartwell  MRAJ.  Howell  St 
(9/11/86) 
Hartwell.  Hartwell  Coaunercial  Historic 
District  [Hartwell  MRAJ,  Roughly  bounded 
by  Franklin  St.,  Forest  Ave.,  Railroad  St, 
and  Jackson  and  Carolina  Sts.  (9/11/86) 
Hartwell,  Horton— Vickery  House  [Hartwell 

MRAJ,  101  Vickery  St  (9/11/86) 
Hartwell,  Jones,  PeariJ..  House  [Hartwell 

MRAJ.  401  Athens  St  [9/11/86] 
HartwelL  Kendrick— Matheson  House 

[Hartwell  MRAJ,  212  Athens  St  (9/11/86) 
HartwelL  Kidd.  Charles  I.,  House  [Hartwell 

MRAJ,  304  W.  HoweU  St  (9/11/88) 
HartwelL  Under,  Roscoe  COnklin.  House 

[Hartwell  MRAJ,  118  Adiens  St  [9/11/86] 
HartwelL  McCurry— Kidd  House  [Hartwell 

MRAJ  602  W.  Howell  St  [9/11/86] 
HartwelL  McMullan— Vickery  Farm 

[Hartwell  MRAJ,  602  Forest  Ave.  (9/11/86) 
HartwelL  Meredith.  Dr  Owen.  House 

[Hartwell  MRAJ.  805  Benson  St  [9/11/86] 
Hartwell.  Morrison  Jackson.  House 

[Hartwell  MRAJ.  439  Rome  St  (9/11/86) 
Hartwell,  Pure  Oil  Service  Station  [Hartwell 
MRAJ.  Howell  St  at  Jackson  St  (9/11/86) 
Hartwell.  SatterfiekL  Emory  Edward,  House 
[Hartwell  MRAJ.  504  W.  HoweU  St  (9/11/ 
86) 
Hartwell.  Saul  Meyer,  House  [Hartwell 

MRAJ.  304  W,  Johnson  St  [9/11/86] 
Hartwell,  Skelton.  Alexander  Stephens, 
House  [Hartwell  MRAJ.  214  Adiens  St  (9/ 
11/86) 
HartwelL  Teasley— Holland  House  [Hartwell 

MRAJ.  416  W.  HoweU  St  (9/11/86) 
HartweU.  Teasley,  Thomas  William.  House 
[Hartwell  MRAJ.  417  W.  HoweU  St  [9/11/ 
86) 
HartweU.  Teasley,  Ralph.  House  [Hartwell 

MRAJ  421  W.  HoweU  St  [9/11/86] 
Hartwell.  Temple— Skelton  House  [Hartwell 

MRAJ.  201  Athens  St  (9/11/88) 
HartweU,  Temple.  John  Roland,  House 

[Hartwell  MRAJ,  129  Athens  St  [9/11/86] 
HartweU.  Underwood  John.  House  [Hartwell 

MRAJ.  825  S.  Jackson  St  [9/11/86] 
Hartwea  Witham  Cotton  Mills  Village 
Historic  District  [Hartwell  MRAJ.  Along 
Liberty  Circle.  Jackson,  and  Webb  Sto.  [9/ 
11/86] 

Henry  County 

Hampton  vicinity.  Griffin.  Smith.  House,  Off 
Wynn  Dr.  NE  of  GA  20  [12/19/85] 

Loctist  Grove.  Locust  Grove  Institute 
Academic  Building.  3644  GA  42  [9/04/86] 

Lamar  County 

BamesviUe.  Bamesville  Depot,  Piaza  Way 
and  Main  St  [4/30/86] 


Lanier  County 

Lakeland,  Lanier  County  Auditorium  arid 
Grammar  School  E.  Church  Ave.  [4/10/88] 

liberty  County 

Midway  vicinity.  Dorchester  Academy  Boys' 
Dormitory,  GA  38/US  82  (6/23/88) 

Murray  County 

Chatoworth  vicinity.  Carter's  Quarters,  Old 
US  411 9  mi.  S  of  Chatoworth  [3/17/88] 

Stewart  County 

Louvale,  Louvale  Church  Row  Historic 
District  US  27  (4/11/86) 

Richland.  Richland  Historic  District,  Roughly 
bounded  by  Ponder.  Harmony,  Broad  and 
Olemen,  and  Wali  Sto.  [6/05/88] 

Thomas  County 

Thomasville,  Birdwood.  MiUpond  Rd.  and 
Pinetree  Blvd.  [5/02/86] 

Tift  County 

Tifton.  Tifton  Commercial  Historic  District. 
Roughly  bounded  by  Second  and  Third 
Sto.,  Love,  and  CentanI  Aves.  [3/04/86] 

Troup  County 

HogansviUe,  Phillips—Sims  House.  GA  54  (4/ 
17/86) 

Walker  County 

RossviUe,  US  Post  Office— Rossville  Main. 
301  Chickamauga  Ave.  (8/06/86) 

Walton  County 

Between,  Upshaw,  James  Berrien,  House.  US 
78/GA  11  (3/06/88) 

Ware  County 

Waycross,  Phoenix  Hotel  201-222  Pendleton 

St  [4/17/86] 

Whits  County 

Sautee,  Sautee  Valley  Historic  District.  GA 
255  and  Lynch  Mountain  Rd.  (8/20/86) 

Wilkes  County 

Washington,  Washington  Commercial 
Historic  District,  Roughly  bounded  by 
Court  St,  Jefferson  St,  Robert  Toombs 
Ave.,  and  AUison  St  [3/06/86] 

HAWAD 

Hawaii  County 

Kamuela  vicinity.  Brown.  Francis  E,  II, 

House.  Keawaiki  Bay  (8/21/86) 
Pohakuluoa  vicinity.  Bobcat  Trail  Habitation 

Cave  (SO-10-30-SO041  Address  Restricted 

[5/15/86] 

Homriulu  County 

Honolulu.  Coke,  James  L.  House,  3649 

Nuuanu  Pali  Dr.  [8/20/86] 
Honolulu.  Cooke.  Charles  Montague,  Jr.. 

House.  2859  Manoa  Rd.  [10/31/85] 
Honolulu,  Cooke.  Clarence  H.  House.  3860 

Old  Pali  Rd.  (8/20/86) 
Honolulu.  Eyman.  Jessie— Judson  Wilma. 

House,  3114  Paty  Or.  (8/20/86)  * 

Honolulu.  Linn.  R.M.,  House  2013  Kakela  Dr. 

(8/20/86) 

Maui  County 

Haiku.  Haiku  Mill  Haiku  Rd.  [2/06/88] 
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HAWAII— Ck>ntinued  I 

Hana  vicinity.  Honokalani  Village,  Hana 

Hwy.  (11/25/85J 
Paia  vicinity.  Makawao  Union  Church. 

Baldwin  Ave.  [12/17/85J  I 

Wailuku.  Halekii-Pihana  Heiau,  Hea  PI  off 

Kuhio  PI.  from  Waiehu  Beach  Rd.  [11/25/ 

85] 
Wailuku,  Wailuku  Civic  Center  Historic 

District  S.  High  St.  between  Wells  aod 

Kaohu  Sts.  [8/20/86] 

IDAHO 
Ada  County 

Boise.  Goreczky,  Anton.  House,  1801  N. 
Seventh  St.  [3/20/88] 

Bannock  County 

Pocatello,  Woolley  Apartments,  303  N.  Hayes 
Ave.  [10/31/85] 

Bonner  County 

Sandpoint.  Sandpoint  Community  Hall,  204  S. 
First  Ave.  [9/11/86] 

Canyon  County 

Nampa.  Wiley.  Orton  H,  House,  524  E. 
Dewey  [9/11/86] 

Cassia  County 

Albion.  Albion  Methodist  Church,  102  North 
St.  [9/04/88] 


rie 


Custer  County 

Stanley  vicinity.  Day,  Ivan  W.,  House,  Boise 
Meridian  [4/09/86]  , 

Fremont  County 

Island  Park  vicinity,  Bishop  Mountain   • 
Lookout.  Forest  Rd.  [5/23/86]  I 

Idaho  County  | 

Cottonwood  vicinity.  Lower  Salmon  River 
Archeological  District,  Address  Restricted 
[9/04/86] 

lerome  County 

Milner  Butte  vicinity,  MilnerDam  and  I 
Twin  Falls  Main  Canal,  Twin  Falls  Main 
Canal  between  Murtaugh  and  Milner  Lakes 
[7/10/86] 

Latah  County  | 

Potlatch,  American  Legion  Cabin  fPotlatch 

MRAJ,  US  Alt.  95  [9/11/86] 
Potlatch,  Boarding  House  {Potlatch  MRAJ, 

850  Pine  St.  [9/11/86] 
Potlatch,  Commercial  Historic  District 

[Potlatch  MRAJ.  Roughly  Pine  St.  between 

Seventh  and  Fifth  Sto.  («/ll/88] 
Potlatch,  Four-Room  House  {Potlatch  MRAJ. 

1015  Pine  St.  [9/11/86] 
Potlatch,  Nob  Hill  Historic  District  {Potlatch 

MRAJ.  Roughly  bounded  by  Fourth,  Spruce. 

Third,  and  Cedar  Sts.  [9/11/86] 
Potlatch,  Terteling,  Joseph  A.,  House     ! 

[Potlatch  MRAJ  1015  Fir  St.  [9/11/861 
Potlatch,  Three-Room  House  [Potlatch  MRAJ, 

940  Cedar  St.  [9/11/86] 
Potlatch,  Workers  Neighborhood  Historic 

District  [Potlatch  MRAJ  Roughly  ^uiice 

St.  between  Eighth  aod  Fifth  (9/ll/a6| 

Lewis  County  ,1 

Winchester  vicinity.  Lower  Salmon  River 
Archeological  District,  Address  Restricted 
[9/04/88) 


Ne>  Pmcs  County 

Lewiston.  Breier  Building,  631-633  Main  St. 

[6/13/86] 
Peck,  American  Women 's  League  Chapter 

House,  217  N.  Main  St.  [9/04/86] 
Waha  vicinity,  Lower  Salmon  River 

Archeological  District,  Address  Restricted 

[9/04/86] 

Owyhee  County 

Wagon  Box  Basin  vicinity,  Camas  and  Pole 
Creeks  Archeological  District,  Address 
Restricted  [5/28/86] 

Shoshone  County 

Avery  vicinity.  Red  Ives  Ranger  Station,  SE 
of  Avery  on  Forest  Service  Rd.  218  [9/13/ 
86] 

Twin  FaUs  County 

Murtaugh  vicinity,  Milner  Dom  and  the  Twin 
Falls  Main  Canal  Twin  Falls  Main  Canal 
between  Murtaugh  and  Milner  Lakes  (7/10/ 
86] 

Twin  FaUs.  Twin  Falls  Bank  and  Trust 
Company  Building.  102  Main  Ave.  S  (9/04/ 
88] 

Washington  County 

Weiser,  Fisher,  James  M.,  House,  596  Pioneer 
Rd.  [9/04/86] 

ILLINOIS 

Adams  County 

Quincy,  Quincy  East  End  Historic  District, 
Roughly  bounded  by  Hampshire,  Twenty- 
fourth,  State,  and  Twelfth  SU.  [11/14/85] 

Christian  County 

Taylorville,  Taylorville  Courthouse  Square 
Historic  District,  Roughly  bounded  by 
Vine.  Walnut.  Adams,  and  Webster  SU. 
[12/02/85] 

Clay  County 

Xenia,  Paine  House,  Rt.  1,  Box  19  A 111/14/ 
85] 

Coles  County 

MAttooa  Cleveland  Cindrinati,  Qiicago  and 
St  Louis  Railroad  Station,  1632  Broadway 
St.  [1/30/88] 

Cook  County 

Barrington,  Banington  Historic  District, 

Roughly  bounded  by  Chicago  & 

Northwestern  RR,  S.  Spring  and  Grove  Sts., 

E.  Hillside  and  W.  Coolidge,  and  Dundee 

Aves.  [5/18/86] 
Chicago,  Blackstone  Hotel  80  E.  Balbo  Dr.  [5/ 

08/86] 
Chicago.  Chicago  Bee  Building  [Black 

Metropolis  TRJ  3647-3855  S.  State  Ave.  [4/ 

30/86] 
Chicago,  Chicago  Beach  Hotel  [Hyde  Pork 

Apartment  Hotels  TRJ  5100-5110  S.  ConieU 

Ave.  [5/14/86] 
Chicago,  East  Park  Towers  [Hyde  Park 

Apartment  Hotels  TRJ.  5236-5252  S.  Hyde 

Park  Blvd.  [5/14/86] 
Chicago,  Eighth  Regiment  Armory  {Block 

Metropolis  TRJ  3533  S.  Giles  Ave.  [4/30/ 

86] 
Chicago,  Flamingo-On-The-Lake  Apartments 

{Hyde  Park  Apartment  Hotels  TRJ,  5500- 

5520  S.  Shore  Dr.  (5/14/86] 


Chicago,  Cage  Group — Ascher,  Keith,  and 

Cage  Buildings.  18-30  S.  Michigan  Ave. 

(11/14/85) 
Chicago,  Hotel  Del  Prado  {Hyde  Park 

Apartment  Hotels  TRJ.  5307  S.  Hyde  Park 

Blvd.  (5/14/86) 
Chicago,  Hyde  Park-Kenwood  Historic 

District  (Boundary  Increase  IIJ.  82S-833 

and  837-«49  E.  Fifty-second  St.  [5/16/86] 
Chicago,  Jeffrey—Cyril  Historic  District 

7146-714a  712ft-7138  Cyril  Ave..  7144-7148, 

7147  and  7130  S.  Jeffrey  Blvd.,  and  1966- 

1974  E.  Seventy-first  PI.  [5/05/86] 
Chicago.  Lakeview  Historic  District 

(Boundary  IncreaseJ,  701,  705.  711.  715-717. 

721,  733-735.  737,  and  739  Belmont  Ave.. 

3162  and  3164  N.  Orchard,  and  3171 

Halsted  Sto.  [5/16/86] 
Chicago,  Logan  Square  Boulevards  Historic 

District  W.  Logan  Blvd.,  Logan  Sq.,  N. 

Kedzie  Blvd..  Palmer  Sq.,  and  N.  Humbok 

Blvd.  [11/20/85] 
Chicago.  Mayfair  Apartments  {Hyde  Park  '■ 

Apartment  Hotels  TRJ  1650-1666  E.  Fifty- 
sixth  St.  [5/14/86] 
Chicago,  Overton  Hygienic  Building  [Black 

Metropolis  TRJ.  3819-3627  S.  State  St.  (4/ 

30/86] 
Chicago,  Poinsetta  Apartments  [Hyde  Park 

Apartment  Hotels  TRJ  5528  S.  Hyde  Park 

Blvd.  (5/14/86) 
Chicago,  Sheffield  Historic  District 

(Boundary  Increase  III).  Roughly  bounded 

by  W.  Wisconsin  St.  and  Armitage  Ave..  N. 

Howe  and  N.  Halsted  Sts..  N.  Willow  St.. 

and  N.  Kemore  Ave.  [8/22/86] 
Chicago.  Sheridan  Park  Historic  District 

Roughly  bounded  by  Lawrence,  Racine. 

and  Montrose  Aves..  and  Claik  SL  (12/27/ 

85] 
Chicago,  Shorehnd  Hotel  [Hyde  Park 

Apartment  Hotels  TRJ  5450-5484  S.  Shore 

Dr.  (5/14/86) 
Chicago,  Smith  J.  P.,  Shoe  Company  Plant 

671-699  N.  Sangamon  Ave.  end  901-921  W. 

Huron  St.  [11/14/85] 
Chicago.  Swedish  Club  of  Chicago,  1258  N. 

LaSalle  St.  [12/02/85] 
Chicago.  Unity  Hall  [Black  Metropolis  TRJ, 

3140  S.  Indiana  Ave.  [4/30/86] 
Chicago.  Victory  Sculpture  [Black  Metropolis 

TRJ  Thirty-fifth  St.  at  King  Dr.  [4/30/86] 
Chicago,  Wabash  Avenue  YMCA  [Black 

Metropolis  TRJ,  3763  S.  Wabash  Ave.  (4/ 

30/86] 
Evanston,  Buildings  at  1104-1110  Seward 

[Suburban  Apartment  Buildings  in 

Evanston  TRJ  1104-1110  Seward  (9/02/86J 
Evanston,  Warren,  Edward  Kirk,  House  and 

Garage.  2829  and  2831  Sheridan  PI.  (1/30/ 

86] 
Lemont.  Lemont  Methodist  Episcopal  Church, 

306  Lemont  St.  (5/05/86) 

Du  Page  County 

Villa  Park,  Villa  Avenue  Train  Station,  220  S. 
Villa  Ave.  [8/22/86] 

Effingham  County 

AlUmont,  Wright  Dr.  Charles  M..  House,  3 
W.  lackson  SL  (5/08/86] 

Hancock  County 

Carthage,  Carthage  Courthouse  Square 
Historic  District  Roughly  bounded  by 


DjJNon—GoatiwKi 

Main.  Adams,  Wabash,  and  Madhoa  Sts. 
l8/l3/a8j 

JadMiGlMirty 

Carbondak.  Reef  House,  m  5.  n>prar  St 

(11/14/861 
Carbondala.  Woodlawn  Cemetery,  40S  E. 

Main  SL  {12/19/151 


Danville.  Stone  Arch  Bridge.  780-800  E.  Maia 

St  (s/iA/aei 
ltineyySk.f^r8ey  County  Coarthouae.  Puhfic 
Sq.  (5/QS/aB] 

Kanatiduaiy 

Aurora.  Autora  Watch  Factory,  603-621 

LaSalle  St  [S/DB/Mq 
Aorera.  Sto^  hkmd  Ms  tone  Districts  Stolp 

Island  (9/10/86) 
Aurora,'  West  Side  Historic  Dmtsiet,  Hai^iiy 

boundadby  W.  Downet  Vi„  Lake  St. 

Garfield  Ay^  and  &  HlgUaiMf  %  p/13/86] 


Roug^  bounded  by  RIvvr  end  Bigle  Sts^ 
Wnfivoilv  Aw*,  w^m  tnff  KiiiutBkw  Rivcr 

Lak«Coiaty 

Banington,  Banington  Hi»toric  District, 

•   ri0RkWN8RI  IW^  9>  BpHBg  SOlf  GfVW'  StS^ 

E-HiHiMvflMrWb  GooHQgs^  nra'Dmdcv* 
Aves.  (5/16/SBl 
Waukegan  vicinity.  Great  Lakes  Umal 
Training  Station.  Bounded  by  C3uverius 
^ofe,.  Lake  MiQiigafi.  %i  ^^  bbq  Sneriuan 
Rd.l9/lS/8B] 

Logan  County 

I  Jnnnln.  Lineeh  Caaitbouse  Sguetu  /ttsterie 

District  Roughly  bouniM  ky  SrapoMB, 
,    FaUi.Chia9akIMavma.BkaadifMy.and 
i   Pulaski  Sto.  [12/24/14 

MaaaacCtaMity 

Metropolis,  MeCartaey.  R.  W,.  himicHtM. 
116-120  R  Fourth  St  (|l/l3/«) 

IMcLaan  Coaty 

Bloomington,  Cox,  George  K,  House.  701 B. 

Grove  St  [ll/l4/8Si 
Lexington.  Pottoiu./abn.  Log  Cabin,  i.»vingt^in 

Pack  Distiict  Paifc  [8/ai/tel 
Dbmal.  Gaai /oAr  IV:.  Mztf.  DKnoia  Stat» 

University.  US  51  (2/20/86] 

Menaid  County 

Peterabius.  Petersbutg  Historic  District 
(Boundary  btcreasel  Snoot  HoteL  mmar 
of  Sixth  and  Douglas  [1/31/88] 

MaraerCouoty 

Keitfasbnr^JCnttaAius  mstoHc  District, 
Roomily  bounded  by  Jackson.  Ptflh. 
Washington.  andThird  Sto.  (5/08/8B] 

O^  County 

Mount  MoRia, /i»t  Samue/iU'..  Mmmv  7712 
D.  64  W  (11/14/86] 


iCoanty 

SpitegiMd  Tieiiii^.  Tljjar   Aaiezsun  Hoase, 
CR  3  N  [6/11/86] 


^tringfield.  Illinois  State  Capititf.  Capitol 
Aw.  and  Seeowl  SL  (U/U^CS) 

Tazewell  County 

Pekin,  Tazewell  County  Courthoase.  Court  St 
batwacn  Capitol  sai  Foarth  Sto.  [tl/14/86] 

Wlnnwhagi  Couaty 

Rockford.  Limestones,  The.  116—122  S.  Main 
[8/22/86] 

INDIANA 

Blackfotd  County 

Hartford  City.  First  Preebyteaan  Church,  226 
N.Ifi^  St  [6/13/861 

Boone  CaoBty 

Lebanon,  Boone  County  Couithouae.. 

Courthouae  Sq.  (0/22/64 
ThomtoiMD,  Thoiatatm  Public  Library^  126  N. 

Market  St  [9/22/86] 

BracmCBMBty 

Naabvilla  vidnity.  itxaoai  Branch 

Archeological  Site  (12BR12).  Address 

Restricted  [3/25/86] 
Nashville  vicinity.  Refuge  No.  f 

Asebeokgieai  Site  (UBRJIX  Addfeaa 

Restrialad  |6/3t/«B) 

CaasCannty 

Logansport  vicinity,  Bamett,  T%ompsan, 
Heese,9ia^\4f9m 

Clay  CooDly 

Haraumy.  Coo/ Company  Slate,  &  Uanoooy 
Rd.  [5/02/80] 

Da  Kalb  County 

Aubuni,  Downtown  Auburn  Histsric  District, 
RooMr  bouadad  by  E.  and  W.  Foarth.  N. 
and  S.  Gadac  B^Twettfa,  and  R  and  & 
JackMm  Sto.  (8/10^) 

Delawata  County 

Bethel  vicli^.  Gamer.  fab—MiUer,faeob 
W.,  House,  Bethel  Pike  at  OR  700  W  (6/13/ 
86] 

MuKia.  OU  WeetBn^astorie  District 
Rou^lfy  boinded  by  tin  WMta  Rivar  and 
Washin^M  St.  Ubarty  St.  Horward  St 
and  Orchard  Fl..  and  Kilgore  Ave.  (9/22/6^ 

Fllrhart  Caaaly 

Elkhart  BueseherBondbtstrvment  Company 
Buildiag,  226  E.  fadtaoir  Ave  t*/22/8e} 

Elkhart  Monteith,  Mark  L  and  Harriet  K. 
House,  871 B.  Beardsley  Ave.  [12/26/85] 

GihaoBCooB^ 

Skelton  vicinity,  Mussell  Knoll  Archeological 
Site  (12GI11J,  Address  Restricted  (^/tt/S^ 


Gas  City;  West  Ward  School  210  W.  North  A 
St  [12/19/88] 

Hamilton  County 

Caimel  vidnlty.  N^wby.  MIcah.  Hoase,  1149 
W.  One  Htmdred  Sfxtaanth  St  [6/20/86] 

Henry  County 

Knightotown.  Knightslown  Historic  District 
Rou^ily  bounded  by  Moigan.  Adams. 
Third,  and  MeCullum  Sts.  [5/22/861 


Huntington  County 

Huntiniton.  Purviance.  SamueL  House,  328  S. 

JeffaMon  [6/13/86} 
Huntington  WiUiam  Street  ScbooJ,  521 

WiUiam  St  [6/28/88] 

Marioo  County 

Indianapolis,  Aston  Inn,  8620  NL  IfMchigaa  Kd. 

(12/26/85) 
Indianapolis.  Cobum.  Henry  P.,  Public  School 

No.9B.9ME.  TMrty-eigiMh  Si  (6/13/80) 
IndianapoHi,  Haverstick,  Hiram  A„ 

Fiarmtead.  784S  Westfield  Bhrd.  [12/28/85] 
Indianapolis.  H^ier^  Hotel,  10—18  S.  New 

Jersey  St  [9/22/86] 
Indianapolis,  Holy  Rosary— Danish  Church 

Historic  District  Roughly  bounded  by 

Virginia  Ave..  I-65/7a  and  S.  East  St  [3/ 

16/6^ 
Indianapirfis,  Mann  Horace,  Pabiic  School 

No.  13,  714  E.  Buchanan  St  [8/28/86] 
IndianapoIla.yi/A°an — Clark  House,  lis  S. 

Audubon  Rd.  [6/20/86J 
IndtanapoUs,  North  Meridian  Street  Ustoric 

District  4000-5604  and  4001—5747  N. 

Meridian  St  [6/22/86] 

Momoa  C^ttoly 

Bloooiagton  vteiBtty.  Epsiktn  It 

Archeological  Site  (12M0133),  Mines 

Raabicted  [3/26/66) 
BloaaikillOB  vicinity.  Kappa  V  Archeological 

Srite  flZMtBOlJ.  Addnaa  Reatiictod  (^31/ 

88) 
Smithvilhr  vidni^  MteAeA  AMepA,  Mnmci 

7006  Kerciwn  Hd.  (6/13/0^ 

Paika  County 

Marshall  Arch  in  the  Town  ofUarsbaU, 
Main  and  Guion  Sto.  [12/28/85] 

PeayCoaafy 

Derby  viiiuily.  Rockheuse  Cliffs  Rock 
Shelters  (12PEae;  12PE100J,  Mdnas 
Restricted  (4/25/861 


Beverly  Shores,  Beverly  Shores — Century  of 
Progress  Architectural  District  208, 210, 
212. 216.  aad  215  Lake  Front  Dr.  (6/30/66) 


Mt  Vernon.  Coimerman,  William,  House,  521 
W.  Second  St.  [12/19/85] 

Ripley  County 

Versailles.  TOyktr.  Fernando  G.,  House,  NB 
corner  of  Main  and  Tyson  Sts.  (9/22/86] 

Suiliva»CoHBky 

Sullivan.  Shetman  Building.  2—4  S.  Court  St 
(9/22/8^ 

Tippecanoe  County 

Lafajrette.  Farmen  Institute,  4628  W.  CR  860 
S  p/27/66] 

Vigo  County 

Terre  Haute.  Faringfon  's  Giove  Historic 
District  Rou^y  bounded  by  Poplar.  S. 
Sevaalh.  Uttlmaa.  aad  S.  Fourth  Sta.  [2/27/ 

86]  ^ 
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DOHANA^-OMitiiuwd 
Wabuh  County 

Wabash.  Downtown  WaboMh  Hiatmie 
District,  Roughly  bounded  bw  Hill.  Wabaah. 
Canal,  and  Mianii  Sla.  {7/18/86] 


Wamn  CoMBty 

Carbondale.  Brier,  Andrew.  Hoiue.  Old  Hwy. 
41 18/14/86]  ■ 

Wayne  County 

Richmond,  filmf  Main  Street— Gien  Miller 
Fork  Historic  District.  Both  sidea  of  B. 
Main  St  from  N.  Eighteenth  to  N.  Thirtieth 
Sts.  and  Glen  Miller  Pk.  B  of  Thirtieth  St 
[3/27/86] 

IOWA 


Ludlow  vidnlty.  Meier.  Fred  W..  Round  Bam 
[Iowa  Round  Boras:  The  Sixty  Year 
Experiment  TR/.OaiA9l6ldO/9B\ 

New  Albln  vicini^.  Rebum  nomas. 
Polygonal  Bam  [Iowa  Round  Bams:  The 
Sixty  Year  Experiment  TR],  Off  lA  28  IB/ 
30/86J  I 

I  County 


Eagle  Center  vicinity,  McQuilkin,  fames 
Greer.  Round  Bam  [Iowa  Round  Bamm ' 
The  Sixty  Year  Experiment  TRJ.  CR  D96 
16/30/861 

Eagle  Center  vicinity.  Round  Bam.  Bruce 
Township  Section  3  [Iowa  Round  Bamm 
The  Sixty  Year  Experiment  TR).  Off  US  218 
(6/30/86] 

La  Porte  vidnity.  Round  Bam.  Bruce 
Townthip  Section  8  [Iowa  Round  Bgnm 
The  Sixty  Year  Experiment  TRJ.  W  of  US 
216  [6/30/86] 

Black  Hawk  County 

Janeeville  vicinity.  Round  Bam.  Washington 
Township  [Iowa  Round  Bams:  The  Sixty 
Year  Experiment  TRJ,  Off  US  218  [6/3Q/86] 


rConnly  { 

Plainfieid  vicinity,  Octagon  Bam.  Polk 
Township  [Iowa  Round  Bams:  The  Sixty 
Year  Experiment  TRJ,  E  of  US  218  [6/30/86] 


I  County 

Hazleton  vicinity.  McKenxie,  Erza,  Round 
Bam  [Iowa  Round  Bams:  The  Sixty  Year 
Experiment  TRJ.  Off  lA  150  [6/30/88] 

Cafrou  County 

Laneeboro  vicinity.  Pebes  Octagon  Bam 
[Iowa  Round  Bams:  The  Sixty  Year 
Experiment  TRJ.  L\  286  [6/30/86] 

rWdtaaaw  County 

Alta  Vista  vicinity,  Darrow,  George.  Round 
Bam  [Iowa  RoundJBams:  The  Sixty  Year 
Experiment  TRJ.  CR  T76  [6/30/86] 

Clay  County 

Gillet  Grove  vicinity,  Ross.  Seymour,  Round 
Bam  [Iowa  Round  Bams:  The  Sixty  Year 
Experiment  TRJ.  Off  lA  374  [6/30/86] 

Cbytan  County 

MillviDe  vicinity.  Round  Bam.  MillviUe 
Township  [Iowa  Round  Bams:  The  Sixty 
YearEkperiment  771/  US  S2  (6/30/8^ 


iCounty 

Qinton.  First  National  Bank,  tit  Fifth  Ave.  S 

[10/10/85] 

Davis  County 

Bloomfield  vicinity,  Tarrenoe  Round  Bam 
[hwa  Round  Bams:  The  Sixty  Year 
Experiment  TRJ.  Off  lA  2  [6/30/86] 

Dee  Moines  County 

Burlington.  Forney,  James  M.  House.  401 
Cedar  [9/22/86] 

Dubuque  County 

Dubuque.  Hancock.  Charles  T..  House,  1106 

Grove  Terr.  [4/10/86] 
Dubuque.  Holland,  Ora,  House.  1296 
Mt  Pleasant  SL  [8/14/86] 
lhibw\ue,  Jackson  Park  Historic  District. 

Roughly  bounded  by  Seventeenth.  Iowa. 

TenOi  and  Ninth,  and  Bluff  and  Montrose 

Sts.  [7/31/86] 
Dubuque,  RoundBam.  Dubuque  Township 

[Iowa  Round  Bams:  The  Sixty  Year 

Experiment  TRJ.  2810  Cascade  Rd.  [6/30/ 

86] 

"""***  County 

Annatrong  vicinity  Thomson  Round  Bam 
[Iowa  Round  Bams:  The  Sixty  Year 
Experiment  771/,  Off  lA  15  [6/30/86] 

Fayette  County 

Arlington  vicinity,  Nus,  August,  Polygonal 
Bam  [Iowa  Round  Bams:  The  Sixty  Year 
Experiment  TRJ  CR  C2  W  [6/30/86] 

West  Union  vicinity.  Grimes  Octagon  Bam 
[Iowa  Round  Bams:  The  Sixty  Year 
Experiment  TRJ.  OB  lAS6l6i30laSl 

FloydCmmty 

Cbaries  City  vicinity.  Brooks  Round  Bam 
[Iowa  Round  Bams:  The  Saty  Year 
Experiment  TRJ,  W  of  US  218  [6/30/86] 

Charles  City  vicinity.  Spotts  RoundBam 
[Iowa  Round  Bams:  The  Sixty  Year 
Experiment  TRJ,  lA  14  [6/30/86] 

F^ankBn  County 

Iowa  Falls  vicinity.  Wood,  Herman,  Round 
Bam  [Iowa  Round  Bams:  The  Sixty  Year 
Experiment  TRJ,  US  66  [6/30/86] 


Greene  County 

Grand  Junction  vicinity,  Frantz  Round  Bam 
[Iowa  Round  Bams:  The  Sixty  Year 
Experiment  TRJ,  Off  US  30  [6/30/86] 

Gntfafle  County 

Jamaica  vicinity,  Octagon  Bam,  Richland 
Township  [Iowa  Round  Bams:  The  Sixty 
Year  Experiment  TRJ  Off  lA  141  [6/30/86] 

Hamilton  County 

Blairsburg  vicinity,  Oakland.  William.  Round 
Bam  [Iowa  Round  Bams:  The  Sixty  Year 
Experiment  TRJ,  Off  US  68  [6/30/86] 

Hanison  County 

Pisgah  vicinity,  Haner.  William.  Polygonal 
Bam  [Iowa  Round  Bams:  The  Sixty  Year 
Experiment  TRJ.  CR  LIB  [6/30/84 

Heniy  County 

ML  Pleasant  Ambler,  Henry,  House.  406 
Broadway  [4/10/8^ 


Mt  Pleasant  Brazelton  House  Hotel 

100  N.  Main  St.  [9/22/86] 
Salem  vicinity,  Holtkamp  Round  Bam  [Iowa 

Round  Bams:  The  Sixty  Year  Experiment 

TRJ.  OB  VSZIS  [6/30/86] 

Howara  County 

Cresca  Polygonal  Bam,  New  Oregon 
Township  [Iowa  Round  Bams:  The  Sixty 
Year  Experiment  771/,  Off  lA  30  (6/30/88] 

IdaCwnfy 

Cuddng  vicinity.  Waveland  Round  Bam 
[Iowa  Round  Bams:  The  Sixty  Year 
Bxperiaettt  TI^OBVSTO  [6/30/86] 

lowaCounty 

Cataay  vUiiMy.Phgmana  Roimd  Bam  flowa 
Round  Bams:  The  Shdy  Year  Experiment 
TRJ,  OB  tMO9l(it90[»] 

Bellevoe  vidnlty,  Dyas  Hexagonal  Bam 
[Iowa  Round  Bams:  The  Sixty  Year 
Experiment  TRJ.  US  Si  fpfSOif mi 

Uaq/aokeit,  Anderson.  D.H..  Building.  vaS. 
Main  St  {4/10/86]  . 

Van  Buren  vidnliy,  Polygonal  Bam.  Van 
Buren  Township  [Iowa  Round  Bams:  The 
Sixty  Year  Experiment  771/1  lA  64  [6/30/86] 

lafieraon  County 

Faiifield.  Old  Settlers' Aseockakm  Park  and 
Rhodham  Bonnlfleld  House,  B  St  [8/14/86] 

Fairfield.  Welle-Stubbs  House,  506  R 
Burlington  Ave.  [10/10/85] 

|ownoii  Oiiuiily 

Iowa  City,  Economy  Advertising  Company, 

119-123  N.  Linn  (4/28/86J 
Iowa  aty.  Ford.  Arthur  Hlllyer.  House,  228 

Brown  St  [4/10/86] 
Iowa  Qty.  PftmUin  Printing  House.  115  & 

Dubuque  [4/10/86J 
Iowa  City.  Paul— Helen  Building.  207-215  E 

Washington  [4/10/86] 
Iowa  City,  Unl<m  Brewery,  127-131 N.  Linn 

and  221-227  E.  Market  [4/10/86] 
Sharon  Center  vididty.  Miller  Round  Bam 

[Iowa  Round  Bpms:  The  Sixty  Year 

Experiment  TRJ.  CFR  Fe2  [6/30/86] 
Sharon  Center  vicinity,  Roberts  Octagon 

Bam  [Iowa  Round  Bams:  The  Sixty  Year 

Experiment  TRJ.  CR  W62  [6/30/8^ 
West  Liberty  vicfaiity.  Polygonal  Bam. 

Lincoln  Township  [Iowa  Round  Bams:  The 

Sixty  Year  Experiment  TRJ.  Off  US  6  [6/ 

30/88] 

KaokakConnty 

Harper  vicinity.  Saints  Peter  and  Paul  Roman 
Catholic  Church.  SE  of  Harper  [8/06/86] 

Koaeuth  County 

Utonka  vicinity.  Longbottom  Polygonal  Bam 
flomm  Round  Bams:  The  Sixty  Year 
Experiment  771/  Off  lA  226  [6/30/86] 

Lee  County 

Montrose,  Saint  Barnabas  Episcopal  Church. 

ChestButSt(4/ll/n} 
Unn  C<Mwly 

CiKlar  Rapiida.  Taylor-Vmfi  AfaMIVftfMtin. 
Feny  Rd.  [10/10/88]      ,  •'     ,v  ^  --  rh 


IOWA— Continued 

Troy  Mills,  0(ft/fe;A>Mv //a//,  Th>v  Mills  Rd. 
110/10/85] 

Mahaska -County  -  '  w'tr-^.*'^ '  .  . 

Oskaloosa,  Oskaloosa  City  Square 
Commercial  Historic  District  Roughly 
bounded  by  A  Ave.  E.  N.  and  S.  Second  St. 
Second  Ave.  B.  and  N.  and  S.  A  St  [4/10/ 

Marshall  County 

State  Center  vicinity, />oft6/n  Aount/ Aim 
I       [Iowa  Round  Bams:  The  Sixty  Year 
Experiment  TRJ.  Off  CR  S52  [6/30/86] 

Monona  County 

Mapleton  vicinity,  RoundBam,  Cooper 
Township  [Iowa  Round  Bams:  The  Sixty 
Year  Experiment  TRJ,  lA  141  [6/30/86] 

Monroe  County 

Tyrone  vicinity.  C7aM  Aoutk/ Aom //OHV 
Round  Bams:  The  Sixty  Year  Experiment 
TRJ.  CR  T7H  [6/30/86] 

Montgomery  County 

Sciola  vicinity,  RoundBam,  Washington 
Township  [Iowa  Round  Bams;  The  Sixty 
Year  Experiment  TRJ  US  71  [6/30/86] 

Bennett  vicinity,  RoundBam,  Pilot  Grove 
Township  [Iowa  Round  Bams:  The  Sixty 
Year  Experiment  TRJ  CR  H20  [6/30/86] 

Page  County 

Hepburn  vicinity,  McCoy  Polygonal  Bam 
[Iowa  Round  Bams:  The  Sixty  Year 
,      Experiment  TRJ  Off  US  71  [6/30/86] 

Polk  County 

Des  Moines,  Hawkeye  Insurance  Company 
Building,  209  Fourth  St  [4/28/86] 

Pottawattamie  County 

Avoca,  Graceland  Cemetery  Chapel, 
Graceland  Cemetery,  US  59  [4/28/86] 

Shelby  vicinity,  Eckle  RoundBam  [Iowa 
Round  Bams:  The  Sixty  Year  E}v>eriment 
TRJ  Off  lA  168  [6/30/86] 

Ringgold  County 

Diagonal  vicinity.  Buck,  W.  /.,  Polygonal  Bam 
[Iowa  Round  Bams:  The  Sixty  Year 
Experiment  TRJ  Off  US  186  [6/30/86] 

Scott  County 

Blue  Grass  vicinity,  Nebergall  "Knoll  Crest" 
Round  Bam  [Iowa  Round  Bams:  The  Sixty 
Year  Experiment  TRJ  Telegraph  Rd.  [6/30/ 
,86] 

i  DevenpoTi,  Chicago,  Milwaukee,  SL  Paul  and 
I      Pacific  Flight  House  [Davenport  MRAJ 
102  S.  Ripley  St.  [11/14/85] 
Davenport  Sainte  Genevieve  (dredge) 
[Davenport  MRAJ  Antoine  LeClalre  Park, 
off  US  67  [8/04/86] 

Story  County 

Iowa  Center  vicinity.  Octagon  Round  Bam, 
Indian  Creek  Township  [Iowa  Round 
Bams:  The  Sixty  Year  Experiment  TRJ  Off 
CR  S14  [6/30/86] 

Stoiy  City,  Herschel—SpllUnan  Two-Row 
Portable  Menagerie  Carousel  North  Park. 
Story  St  and  Grove  Ave.  [6/06/86] 
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Tama  County 

Buckingham  vicinity,  RoundBam. 

Buckingham  Township  [Iowa  Round  Boms; 

The  Sixty  Year  Experiment  TRJ  Off  US  63 

[6/30/86] 
Traer  vicinity.  Young.  John  W..  RoundBam 

[Iowa  Round  Bams:  The  Sixty  Year 

Experiment  TRJ  Off  US  63  [6/30/86] 

Van  Buren  County 

Cantril  vicinity,  Wickfield  Round  Bam  [towa 
Round  Bams:  The  Sixty  Year  Experiment 
ray.  Off  lA  2  [6/30/86] 

Wanan  County 

Milo  vicinity,  Octagon  Bam,  Otter  Township 
[Iowa  Round  Bams:  The  Sixty  Year 
Experiment  TRJ  Off  L\  205  [6/30/86] 

Washington  County 

Wellman  vicinity,  Jordan,  Thomas,  Polygonal 
Bam  [Iowa  Round  Bams:  The  Sixty  Year 
Experiment  TRJ  Off  lA  114  [6/30/86] 

Woodbury  County 

Sioux  aty,  Lexington  Block,  815  Fourth  St 
[4/11/86] 

KANSAS 

Dickinson  County 

Abilene.  SeeJye,  A.  B..  House,  1105  N. 
Buckeye  [4/25/86] 

Dou^as  County 

Baldwin  Qty.  Case  Libmrvi  Baker  University, 

Eighth  and  Grove  [6/05/86] 
Lawrence,  Duncan,  Charles,  House,  933 

Tennessee  St.  [6/05/86] 

Leavenworth  County 

Leavenworth,  Atchison,  Topeka  and  Santa  Fe 
Railroad  Passenger  Depot.  781  Shawnee  St 
[6/11/86] 

Leavenworth,  Leavenworth  Public  Library, 
601  S.  Fifth  St  [7/30/86] 

Lyon  County 

Emporia,  Howe,  Richard,  House,  315  E.  Logan 
Ave.  [7/17/86] 

Marshall  County 

Marysville,  Pusch—Randell  House,  1000  Elm 
St  [9/22/86] 

Mitchell  County 

Cawker  City.  Wisconsin  Street  Historic 
District.  700  bik.  of  Wisconsin  St  [6/11/86] 

Shennan  County 

Ruleton  vicinity,  Veselik.  John  Ludwig, 
House,  CR  FAS  881  [10/24/85] 

Woodson  County 

Yates  Center,  Stockbrands  andKemmerer 

Department  Store,  100  E.  Rutledge  [10/17/ 

85] 
Yates  Center,  Woodson  County  Courthouse, 

Courthouse  Sq.  between  Main,  Rutledge. 

State,  and  Butler  SU.  [10/10/85] 
Yates  Center,  Yates  Center  Courthouse 

Square  Historic  District,  Courthouse  Sq. 

[5/20/86] 

Wyandotte  County 

Kansas  City.  Argentine  Carnegie  Library, 
Twenty-eighth  St  and  Metropolitan  Ave. 
[4/30/86] 


Kansas  City,  Kansas  City,  Kansas  City  Hall 
and  Fire  Headquarters.  806  and  815  N. 
Sixth  St  [4/25/86] 

Kansas  City.  Wyandotte  High  School,  2500 
Minnesota  [4/30/86] 

KENTUCKY 

Bourbon  County 

Millersburg.  Millersburg  Historic  District. 
Roughly  bounded  by  College  Ave.,  Miller. 
Second,  and  Trigg  SU.  [4/10/86] 

Boyle  County 

Danville  vicinity.  Melrose.  US  127  [4/03/86] 
Danville.  Carnegie  Library  (Danville  MRAJ 

Center  College  Campus  [3/28/86] 
Danville.  Danville  Commercial  District 

[Danville  MRAJ  W.  Main  between  N.  Fifth 

and  N.  First  and  area  bounded  by  S.  Third. 

W.  Walnut  and  S.  Fourth  [3/31/86) 
Danville.  East  Main  Street  Historic  District 

[Danville  MRAJ  419-619  E.  Main  St  (3/31/ 

86] 
Danville.  First  Presbyterian  Church  [Danville 

MRAJ  W.  Main  between  N.  Fifth  and  N. 

Sixth  SU.  [3/31/86] 
Danville.  Haskins.  W.  H.,  House  (Danville 

MRAJ  420  Lexington  Ave.  [3/31/86] 
Danville,  Roselavm,  US  127  [3/13/86] 
Danville,  Warehouse  District  [Danville 

MRAJ  Intersection  of  Harding  and  W. 

Wabiut  Sts.  [3/31/86] 

Bradian  County 

Augusta  vicinity,  Turtle  Creek  Site  (15BK13). 

Address  Restricted  (11/14/85) 
Willow  Grove  vicinity,  ^nag  Creek  Site 

(15BK2J  Address  Restricted  [11/14/85] 

Bnathitt  County 

Jackson.  Breathitt  County  )ail  [Jackson 

MRAJ  1027  College  St  [2/21/86] 
Jackson.  Cmin's  Wholesale  and  Retail  Store 

[Jackson  MRAJ  College  and  Broadway  Sts. 

[2/21/86] 
Jackson,  Jackson  Commercial  District 

[Jackson  MRAJ  Main  St.  bet*»een  Court  W 

to  Broadway  St.  [2/21/88] 
Jackson,  LBrN  Railroad  Depot  [Jackson  MRAJ 

Armory  Dr.  [2/21/86] 
Jackson,  M.  E.  Church  South  [Jackson  MRAJ 

1022  College  St.  [2/21/86] 
Jackson.  Stacey  Hotel  [Jackson  MRAJ 

Broadway  and  College  SU.  [2/21/86] 

Butler  County 

High  view  vicinity,  DeWeese  Shell  Mound 
(1SBT6)  [Green  River  Shell  Middens  of 
Kentucky  TRJ  Address  Restricted  [4/01/ 
88) 

Logansport  vicinity,  Annis  Mound  and  — 

Village  Site  (15BT2.  15BT20,  1SBT21I. 
Address  Restricted  [12/21/85] 

Logansport  vicinity,  Russell  Shell  Mound 
(ISBTll)  [Green  River  Shell  Middens  of 
Kentucky  TRJ  Address  Restricted  [4/01/ 
86] 

Monticello  vicinity.  Read  Shell  Mound 
(15BT10)  (Green  River  Shell  Middens  of 
Kentucky  TRJ  Address  Restricted  (4/01/ 
86] 

Prentiss  vicinity,  Raybum  fohnson  Shell 
Mound  (15BT41)  (Green  River  Shell 
Middens  of  Kentucky  TRJ  Address 
Restricted  [4/01/86] 


18872 
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KENTUCaCY— Continned 

Schulztown.  Carlston  Annis  Shell  Mound 
(15BTS)  [Green  River  Shell  Middens  of 
Kentucky  TRJ.  Address  Restricted  [4/01/ 
86] 

Woodbury  vicinity.  Woodbury  Shell  Midden 
(15BTB7)  [Green  River  Shell  Middena  of 
Kentucky  TRJ.  Address  Restricted  [4/01/ 
86] 

Calloway  County  | 

Murray.  Calhway  County  Courthouse 

[Murray  Kentucky  MRA],  Town  Sq.  [2/19/ 

88] 
Murray.  First  Baptist  Church  [Murray 

Kentucky  MRA/.  203  S.  Fourth  St.  |2/l»/86] 
Murray,  First  Christian  Church  [Murray 

Kentucky  MRAJ.  Ill  N.  Fifth  St.  [2/19/86] 
Murray,  Main  Street  Historic  District 

[Murray  Kentucky  MRAJ.  700  and  800  blks. 

of  W.  Main  SL  [2/19/86] 
Murray,  National  Hotel  [Murray  Kentucky 

MRAJ.  N.  Sixth  and  Main  Sts.  [2/19/8^ 
Murray,  US  Post  Office— Murray  [Murray 

Kentucky  MRAJ.  Maple  and  S.  Fourth  St 

I2/19/88J 

Campbell  Cou0ty  | 

Believae.  Bellevue  High  School,  Washington 

and  Center  SU.  [1/09/86] 
Bellevue.  Seller,  Joseph,  House,  307-309  Berry 

Ave.  [4/03/86] 
Fort  Tbomas.  Fort  nomas  Military 

Reservation  District.  Roughly  bounded  by 

Pearson,  Alexander  and  Cochran  Aves., 

River  Rd..  and  S.  Fort  Thomas  Ave.  [5/15/ 

86) 
Newport  Salem  Methodist  Episcopal  Church 

and  Poraaaage.  810  York  St  [3/27/86] 

CarBde  County 

Bardwell  vicinity,  Marshall  Site  (1SCE27), 

Address  Restricted  [11/14/85] 
Bardwell  vicinity.  Turk  Site  (ISCESJ, 

Address  Restricted  [11/14/85] 

ClaifcCoonty  I 

Coffs  Comers  vicinity.  Indian  Fort  ' 

Earthworks  (15CK7J.  Address  Restricted 
[11/14/45] 

Daviaaa  County  •     I 

Owensboro,  Ames  Building  [Owensboro 

MRAJ,  401  W.  Third  St.  [3/28/86] 
Owensboro.  Breidenbach  Building 

[Owensboro  MRAJ  206  W.  Third  St.  [3/28/ 

86] 
Owensboro.  Callas  Sweet  Shop  [Owensboro 

MRAJ  420  Frederics  Ave.  [3/28/86] 
Owensboro,  Carnegie  Free  Public  Library 

(DAOB  41) [Owensboro  MRAJ  901 

Frederics  Ave.  [8/06/86] 
Owensboro,  Clements,  Le  Vega,  House 

[Owensboro  MRAJ  1500  N.  Highland  Ave. 

[3/28/86] 
Owensboro.  Doctors'  Row  Historic  District 

[Owensboro  MRA/,  W.  Fourth  St.  between 

Frederics  and  SainI  Ann  Sts.  [3/28/88] 
Owensboro.  Gillim  House  [Owensboro 

MRA/.  517  Frederica  St.  [3/28/86]         i 
Owenstwro.  Mischel,  George  and  Sons, 

Building  (Owensboro  MRAJ  412  E.  Second 

St.  [3/28/86] 
Owensboro,  Monarch-Payne  House 

[Owensboro  MRAJ  1432  E  Fourth  St  [3/ 

28/86] 
Owensboro.  Moore,  /.  Z.,  Historic  District 

[Owensboro  MRAJ  RougMy  bounded  by 


W.  and  B.  Twelfth.  Daviess.  E.  and  W. 

Fourteenth,  and  Saint  Ann  Sts.  [3/28/88] 
Owensboro.  Odd  Fellows  Building 

[Owensboro  MRAJ  200-204  W.  Third  8L 

[3/28/86] 
Owensboro,  Phillip's  Court  District 

[Owensboro  MRAJ  Roughly  bounded  by 

Technical  High  School  Cruze  Dr..  W. 

Eighteenth  St..  and  Frederica  Ave.  (3/28/ 

86] 
Owensboro.  Riley,  Camden.  House 

[Owensboro  MRAJ  112  E  Fourth  St  [3/28/ 

86] 
Owensboro.  Temple  Adath  Israel 

[Owensboro  MRAJ  429  Daviess  St  (3/28/ 

86] 
Owensboro.  Yewell  House  [Owensboro 

MRAJ  830  Clay  St  [3/28/86] 

Elliott  County 

Lytten  vicinity.  Conley-Creene  Rockshehar 
(15EL4J.  Address  Restricted  (5/06/86] 

Fayetta  County 

Athens  vicinity,  Guilfoil  Village  Site 

(1SFA176J  Address  Restricted  [12/06/86] 
Lexington.  Ashland  Park  Historic  District, 

Roughly  bounded  by  S.  Hanover  Ave.. 

Richinond  Rd.,  Woodspoint  Rd.,  and 

Fontaine  Rd.  and  E  High  St  [3/31/86] 
Lexington.  First  African  Baptist  Church,  264- 

272  E  Short  St.  [4/24/66] 
Lexington.  Keeneland—Keenekmd 

Racetrack.  Off  Versailles  and  Rice  Rda.  (9/ 

24/86] 
Lexington.  Mentetle  Park.  Mentelle  Pk.  (11/ 

27/85] 
Lexington.  Northeast  Residential  Historic 

District.  Roughly  bounded  by  E  Fifth  St. 

Kleiser  Ave.  and  Campsie  Pl„  E  Fourth  SC 

and  Humbard  Alley  [10/17/85] 

Fullaa  County 

Hickman  vicinity.  Amburg  Mounds  Site 
(15FU15J  Address  Restricted  [12/31/85] 

Hickman  vicinity.  Running  Slough  Site 
(15FU67J  Address  Restricted  [12/06/85] 

Gravas  County 

Hicksville  vicinity,  Youngblood  Site 
(15GU26J  Address  Restrictad  (4/04/86) 

Groonup  County 

South  Portsmouth  vicinity.  Lower 
Shawneetown  Archeological  District' 
Address  Restricted  [11/29/86] 

Harlan  County 

Harlan,  Harlan  Commercial  District  RougMy 
boimded  by  Mound.  Second.  Clover,  and 
Main  SU.  [3/20/86] 

Harrison  County 

Lair  vicinity,  Archeological  Site  Na  ISHRi. 
Address  Restrictad  [2/20/86] 

Henderson  County 

Hebbardsville  vicinity,  Archeological  Site 
KHC-3  (15HE635)  [Green  River  Shell 
Middens  of  Kentucky  TRJ  Address 
Restricted  [4/01/88] 

Hebbardsville  vicinity,  Archeological  Site 
KHC-*  (ISHESao)  [Green  River  Shell  ' 
Middens  of  Kentucky  TRJ  Addreos 
Restricted  [4/01/88] 

Hebbardsville  victeHy,  Blvff  City  SheU 
Mound  (ISHEieO)  [Green  River  Shell 


Middena  of  Kentucky  TRJ  Address 
Restrictad  (4/fn/8^ 
Rumsey  vicinity,  fames  Giles  Shell  Midden 
(ISHESK)  [Green  River  Shell  Middens  of 
Kentucky  TRJ  Address  Restricted  [4/01/ 
86] 

loBsnoB  County 

(effersontown  vicinity.  Tucker,  HaxaeL  Farm 
(Boundary  Increase)  [Jefferson  County 
MRAJ  2406  Tucker  Station  Rd.  [5/01/86] 

Jeffersontown  vicinity.  Tyler  Settlement 
Rural  Hiattmc  Diatrict  [Jefferson  County 
MRAJ  Roughly  bounded  by  Soothero  RR. 
Taylorsville  Rd..  and  Jefferaontown  City  (5/ 
01/86] 

Louisville,  Humphrey — McMeekin  flouse, 
2240  Douglass  Blvd.  [3/20/86] 

Louisville.  Schneikert,  Valentine,  House,  1234 
Lexington  Rd.  [4/17/86] 

Kenton  County 

Covington.  Emery  Row.  810-828  Scott  Blvd. 

(11/14/86] 
Covington.  Holy  Croaa  Church  and  School 

Complex— Latonia,  3600  blk.  of  Church  St 

[4/17/86] 

Knox  County 

Corbin.  East  Main  Street  Bridge  fCorbin 

MRAJ  Eoginears  St  and  Lynn  Camp  (3/28/ 

86] 
Corbin.  Saint  Camiihu  Academy  [Corbin 

MRAJ  Center  St.  [3/28/86] 
Rockhold  vicinity.  Croley — Evana  5r(e 

(1SKX24J.  Address  Restricted  [11/30/85] 

Lowds  County 

Kirkville  vicinity.  Lower  Shawneetown 
Archeological  District,  Address  Restricted 
(11/28/86] 

LoganCounty         » 

Lewisburg  vicinity,  Page  Site  (ISLOl), 

Address  Restricted  [11/14/85] 
South  Union  vicinity,  WatkinsSlte  (1SL012J 

Address  Restricted  [12/06/85] 

MaishaU  County 

Benton.  Stilley  House,  925  Birch  St  (9/04/86] 
Mason  County 

Mays  Lick  vicinity,  Gillespie  Site  (15MS50), 

Address  Restricted  [12/21/85] 
Mays  Lick  vicinity.  Van  Meter  Site,  Address 

Restricted  [12/05/85] 

McLean  County 

Ashbybnrg  vicinity.  A  D.  Ford  Shell  Midden 
(15McL2)  [Green  River  Shell  Middens  of 
Kentucky  TRJ  Address  Restricted  [4/01/ 
86] 

Calhoun  vicinity,  Austin  Site  (ISMcLlS) 
[Green  River  Shell  Middens  of  Kentucky 
TRJ  Address  Restricted  [4/01 /8^ 

Kirtley  vicinity,  Crowe  Shell  Middea 
(15McLl09)  [Green  River  Shell  Middena  of 
Kentucky  TRJ  Address  Restricted  (4/01/ 
86] 

Livennore  vicinity.  Archeological  Site  No. 
15McLl7 [Green  River  Shell  Middens  of 
Kentucky  TRJ  Address  Restricted  (4/01/ 
86] 

Livennore  vicinity.  ButterfieU  Site  flSAM,7) 
[Green  River  Shell  Middena  af  Kentucky 
TRJ  Address  Restricted  (4/01/8^ 


KENTUCKY— Continued 

Rumsey  vicinity.  Archeological  Site  No. 
iSMcLlB  [Green  River  Shell  Middena  of 
Kentucky  TRJ  Address  Restricted  (4/01/ 
86] 

Meade  County 

Brandenburg,  Brandenburg  Commercial 
District,  Main  St.  [3/27/86] 

Muhlenberg  County 

Skilesville  vicinity.  Baker  Site  (1SMU12) 
[Green  River  Shell  Middens  of  Kentucky 
TRJ  Address  Restricted  [4/01/86] 

Ohio  County 

Central  Qty  vicinity.  /.  T.  Barnard  Shell 
Midden  (KHC-1)  [Green  River  Shell 
Middens  of  Kentucky  TRJ  Address 
Restricted  [4/01/86] 

Kirtley  vicinity,  Archeological  Site  KHC-8 
(150H97)  [Green  River  Shell  Middens  of 
Kentucky  TRJ  Address  Restricted  (4/01/ 
86] 

Kirtley  vicinity,  fimtown  Site  (1SOH19J 
[Green  River  Shell  Middens  of  Kentucky 
TRJ  Address  Restricted  [4/01/86] 

Knightsbuig  vicinity.  Chiggerville  Site 
(150H1)  [Green  River  Shell  Middens  of 
Kentucky  TRJ  Address  Restricted  (4/01/ 
88] 

Rochester  vicinity.  Bowles  Site  (150H13) 
[Green  River  Shell  Middens  of  Kentucky 
TRJ  Address  Restricted  [4/01/86] 

Rockport  vicinity. /oci»o/>  Bluff  Site 
(150H12)  [Green  River  Shell  Middens  of 
Kentucky  TRJ  Address  Restricted  (4/01/ 
86] 

Smallhouse  vicinity,  Smallhouse  Shell  Mound 
(ISOHIO)  [Green  River  Shell  Middens  of 
Kentucky  TRJ  Address  Restricted  (4/01/ 
86] 

Oldham  County  ! 

Pewee  Valley  vicinity.  Saint  James' Episcopal 
Church.  401  Old  LaGrange  Rd.  (12/05/85] 

Soott  County 

Geotgetown.  vicinity.  Dry  Run  Site.  Address 

Restricted  [12/05/85] 
Geotgeto%vn  West  Main  Street  Historic 

District.  217-000  W.  Main  St  (11/06/85) 

Shelby  County 

Shelbyville  vicinity.  Helmwood  Hall,  KY  55 
at  Moody  Pike  (3/20/86) 

Todd  County 

Elkton  vicinity.  Hodden  Site  (ISTOl). 
Address  Restricted  (12/19/85) 

Wanao  County 

Hadley  vidnity,  Dunklau  Site  (15WA374: 
\    ISWASaoj  Address  Restricted  [12/05/85] 

Whitley  Coiuty 

Corbin.  Carnegie  Library  [Corbin  MRAJ  E 

Center  St  (3/28/86) 
Ctvbin.  Corbin  Bank  Building  [Corbin  MRAJ 

101  Center  St  [3/28/86] 
Corbin,  East  Main  Street  Bridge  [Corbin 

MRAJ  Engineers  St  and  Lynn  Camp  (3/28/ 

»] 
Corbin.  n'rat  Chriatian  Church  [Corbin 

MRAJ  S.  Kentucky  and  W.  First  St  (3/28/ 

•8] 
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Corbin.  Gordon  Hill  Road  Hiatoric  Diatrict 

[Corbin  MRAJ  309-601  Gordon  HiU  Rd.  [3/ 

28/88] 
Corbin,  Mershon  Building  [Corbin  MRAJ  E. 

Center  St  [3/28/86] 
Lot  vicinity.  Bowman  Site  (15WH14J 

Address  Restricted  [11/30/85] 

Woodfonl  County 

Midway  vicinity.  Blackburn,  Edward  M., 
House,  Spring  Station  Rd.  [12/05/86] 

LOUISIANA 

Caddo  Parish 

Oil  City.  Trees  City  Office  and  Bank 
Building,  207  Land  Ave.  (8/13/86) 

Shreveport.  Taylor  Wholesale  Grocers  and 
Cotton  Factors  Warehouse — Lee  Hardware 
Building,  719.  723.  and  729  Edwards  St  (2/ 
13/86)  r 

Calcasieu  Pariah 

DeQuincy  vicinity.  Jackson  House.  Off  LA  27 
(2/13/86) 

CaldweU  Parish 

Columbia.  Shepis  Building,  Main  St  (1/16/86) 

Claibome  Parish 

Homer.  Homer  Historic  District,  Roughly 
bounded  by  N.  Second.  E.  Main.  S.  Thkd. 
and  W.  Main  Sts.  [8/28/86] 

Concordia  Parish 

Ferriday  vicinity,  Roseland,  500  Fisherman 
Dr.  [10/10/85] 

East  Baton  Rouge  Parish 

Baton  Rouge  vicinity,  Kleinpeter  House, 

Perkins  Road.  [8/13/86] 
Baton  Rouge,  Main  Street  Historic  District, 

442—660  Main  St.  [11/07/85] 
Baton  Rouge.  Petitpierre— Kleinpeter,  fos^h. 

House,  5544  Highland  Rd.  [1/23/86] 

East  Feliciana  Parish 

Clinton.  Hope  Terrace,  Church  and  Silliman 
Sts.  [8/13/86] 

IberiaParish 

New  Iberia.  Lamperez,  Santiago,  House,  203 

Front  St  [10/17/85] 
New  Iberia,  Pascal  Building,  Z23  E  Main  St 

[11/21/85] 

Jefferson  Parish 

Kenner.  Kenner  Town  Hall,  1903  Short  St  (1/ 

23/86] 
Westwego  vicinity.  Magnolia  Lane 

Plantation  House,  LA  541  at  Nine  Mile  Pt. 

[2/13/86] 

Lafourche  Parish 

Thibodaux,  Bank  of  Lafourche  Building 

[Thibodaux  MRAJ  208  Green  St.  [3/05/86] 
Thibodaux.  Breaux  House  [Thibodaux  MRAJ 

401  Patriot  [3/05/88] 
Thibodaux  Building  at  lOB  Green  Street 

[Thibodaux  MRAJ  106  Green  St  [3/05/86] 
Thibodaux.  Chanticleer  Gift  Shop 

[Thibodaux  MRAJ  103  W.  Third  [4/29/86] 
Thibodaux,  Citizens  Bank  of  Lafourche 

[Thibodaux  MRAJ  413  W.  Fourth  St  [3/05/ 

86] 
Thibodaux  Grand  Theatre  [Thibodaux 

MRAJ  401  Green  St.  [3/05/86] 


Thibodaux  Lamartina  Building  [Thibodaux 

MRAJ  TOO-TOA  W.  Third  [3/05/86] 
Thibodaux.  McCulla  House  [Thibodaux 

MRAJ  422  E  First  [3/05/86] 
Thibodaux.  Peltier  House  [Thibodaux  MRAJ, 

403  Canal  Blvd.  [4/29/86] 
Thibodaux.  Percy— Lobdell  Building 

[Thibodaux  MRAJ  314  Saint  Mary  St  [3/ 

05/86] 
Thibodaux  Riviere  Building  [Thibodaux 

MRAJ  405  W.  Third  [3/05/86] 
Thibodaux.  Riviere  House  [Thibodaux  MRAJ 

208  Canal  Blvd.  [3/05/86] 
Thibodaux  Robichaux  House  [Thibodaux 

MRAJ  322  E  Second  St.  [3/05/86] 
Thibodaux  Saint  Joseph 's  Co-Cathedral  and 

Rectory  [Thibodaux  MRAJ  721  CaUhl  Blvd. 

(3/05/86) 

Orleans  Parish 

New  Orleans.  Bywater  Historic  District, 

Roughly  bounded  by  the  N.  Claibome  Ave. 

and  Urquhart  St..  Kentucky  St.,  Mississippi 

River,  and  Montegul  and  Press  SU.  [1/23/ 

86] 
New  Orleans.  Hennen  Building,  203 

Carondelet  [7/31/86] 
New  Orleans.  Holy  Cross  Historic  District, 

Roughly  bounded  by  Burgundy  and 

Dauphine  Sts..  Delery  St.,  the  Mississippi 

River,  and  the  Industrial  Canal  [7/31/86] 
New  Orleans,  National  American  Bank 

Building.  200  Carondelet  [5/15/86] 
New  Orleans.  New  Canal  Lighthouse.  West 

End  Blvd.  and  Lakeshore  Dr.  [12/30/65] 
New  Orleans,  New  Orleans  City  Park 

Carousel  and  Pavilion,  City  Park,  off  City 

Park  Ave.  [2/31/86] 
New  Orleans.  Walker  House,  1012  Saint 

Charles  Ave.  (5/15/86) 

OuachiU  Parish  * 

Monroe,  Bright — Lamkin — Easterling  House, 

.plB  Jackson  St.  [5/15/86] 
Monroe.  Cooley.  G.  B.,  House,  1011  S.  Grand 

St.  [5/15/86] 
Monroe,  Downtown  Monroe  Historic  District, 

Roughly  bounded  by  Desiard,  Jackson. 

Telemaque.  and  S.  Grand  SU.  [9/04/86] 

Rapides  Parish 

Alexandria,  Bland  House,  330  Saint  James  St. 

(10/17/85J  ^ 

Alexandria,  Masonic  Building.  Fourth  and 

Johnston  SU.  [1/16/86J 
Alexandria.  Veterans  Administration 

Medical  Center,  US  167/71  [9/29/86J 
Pineville,  Alexandria  Hall— Louisiana 

College,  Louisiana  College  [5/15/86J 
Pineville,  Central  Louisiana  State  Hospital 

Dairy  Bam,  US  165  [5/15/86] 

Richland  Parish 

Alto.  Vickera  House,  LA  15  (5/15/86) 

St  Bernard  Parish 

New  Orleans  vicinity,  Chandeleur  Light, 
Breton  National  Wildlife  Refuge  [6/25/86] 

St  Bernard  vicinity,  Sebastopol  Plantation 
House,  LA  46  [8/13/86] 

St  James  Parish 

Vacherie  vicinity.  Deaire  Plantation  Houae, 
LA  644  [5/15/86] 
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LOUISIANA— Cantiiuiad 
SLMaryPaiidi 

Morgan  Qty.  Morgan  City  Hiatoric  DtatrkX 
Roughly  bounded  by  Greenwood  St, 
Aikimsaa  St.  Railroad  Ave.,  and  Fraot  St 

[i/OB/aej 

St  TaiBBHiiy  Pariah  I 

Madisonville  vicinity,  Tchefuncte  River 
Range  Rear  Light.  N  side  of  Lake 
Pontchartrain  [7/14/88] 

Tangipahna  Pariah 

Kentwood.  Kent,  Cbarhs  Adolph,  Sr.,  House, 

701  Ave.  E  [10/10/85] 
Ponchatoula  vicinity,  Pass  Machac  Light,  W 

end  of  Lake  Pontchartrain  (7/0S/86] 

Terrebonne  Parish 

Gibson,  Gibson  Methodist  Episcopal  Church. 

S.  Bayou  Black  Dr.  [5/06/86] 
Thibodaux  vicinity,  Ducroa  Plantation  House, 

LA  20 111/07/85] 

Webster  Parish 

Minden.  McDonald  House,  328  Lewisviile  Rd. 
[8/13/86] 

MAINE 


Androacoggin  County 

Auburn.  Briggs,  William.  Homestead,  1470 

Turner  St.  [3/20/86] 
Auburn.  Garcelon.  A.  A.,  House.  223  Main  St 

[6/13/86] 
Lewiston.  Bergin  Block  {Lewiaton 

Commercial  Diatrict  MRA/,  330  Lisbon  St. 

[4/25/86] 
Lewiston.  College  Block— Lisbon  Block 

(Lewiston  Commercial  District  MRAJ.  248- 

274  Lisbon  St  (4/25/86] 
Lewiston.  First  Callahan  Building  [LeWiston 

Commercial  District  MRA],  276  Lisbon  St 

[4/25/86] 
Lewiston.  First  NationaJ  Book  [Lewiaton 

Commercial  District  MRA],  157-183  Main 

St  [4/25/86] 
Lewiston.  First  McGillicuddy  Block 

[Lewiston  Commercial  District  MRA],  133 

Lisbon  St.  [4/25/86] 
Lewiston.  Lewiston  Trust  and  Safe  Deposit 

Company  [Lewiston  Commercial  District 

MRA].  46  Usbon  St.  [4/25/86] 
Lewiston,  Lord  Block  [Lewiston  Commercial 

District  MRA].  379  Lisbon  St  [4/25/88] 
Lewiston,  Lyceum  Hall  [Lewiston 

Commercial  District  MRA],  49  Lisbon  St 

[4/25/86] 
Lewiston,  Maine  Supply  Company  Building 

[Lewiaton  Commercial  District  MRA],  415- 

417  Lisbon  St.  [4/25/86] 
Lewiston.  Manufacturer's  National  B<mk 

[Lewiston  Commercial  District  MRA],  145 

Lisbon  St.  [4/25/86] 
Lewiston,  Marcotte  Nursing  Home,  100  i 

Campus  Ave.  [12/28/85]  ' 

Lewiston.  Odd  Fellows  Block  [Lewiston 

Commercial  District  MRA],  162-190  Lisbon 

St  [4/25/86]  I 

Levviston.  Osgood  Building  [Lewiaton 

Commercial  Diatrict  MRA].  129  Lisbon  St 

[4/25/8B] 
Lewiston.  Second  Callahan  Block  [Lewiaton 

Commercial  District  MRA]  ZBZ  Lisbon  St 

[4/25/86] 
Lewiston.  US  Poet  Offico— Lewiaton  Main,  49 

Ash  St  [5/02/86] 


Lewiston.  Union  Block  [Lewiaton 
CoBunuvial  Diatrict  MRA],  21-2S  Usbon 
St  [4/25/86] 

Lewiston.  Wedgewood,  Dr.  Milton,  Houae, 
101  Pine  St  [1/10/86] 

Araostock  County 

Fort  Fairfield.  Reed.  Philo,  Houae.  38  Main  St 

[4/04/86] 
Houlton.  Amazeen  Houae,  16  Weeks  St  {9/ 

11/88] 
Presque  Isle,  Elmbrook  Farm  Bam.  Parson's 

Rd.  [1/10/86] 
Presque  Isle,  Presque  Isle  National  Btmk.  AZZ 

Main  St  [7/3l/i^ 
Presque  Isle.  US  Post  Office    PrmqmMJe 

Main,  23  Second  St  [5/00/86] 
Sherman.  Leavitt.  AM..  House.  ME  158  {0/20/ 

86] 

Cumbariand  County 

Brunswick.  Pennellville  Historic  Diatrict 

Roughly  bounded  by  PenneUyiUe  Rd^ 

Middle  Bay  Cove,  and  Pennell  Way  (10/10/ 

85] 
Falmouth,  Baxter  Summer  House.  Mackworth 

Island  [12/26/85] 
Portland,  Maine  Eye  and  Ear  Infirmary,  794- 

800  Congress  St.  [9/25/86] 
Portland.  US  Post  Office— Portland  Main.  125 

Forest  Ave.  [5/00/86] 
South  Portland.  Searey-Robinson  Houae.  560 

Ocean  St  [9/11/86] 

Hancock  County 

Bar  Harbor,  US  Post  Office— Bar  Harbor 

Main,  Cottage  St.  [5/02/86] 
Brooklin,  White,  EB.,  House.  ME  175  [9/22/ 

86] 
Bucksport  Prouty.  Jed,  Tavern  and  Inn,  SZ-S4 

Main  St  [1/10/86] 
Castine,  Off-the-Neck  Hiatoric  Diatrict  ME 

116  [9/25/86] 
Ellsworth.  Ellsworth  City  Hall,  City  Hall 

Plaza  [1/10/86] 
Seal  Harbor,  Saint ]ude's  Episcopal  Church. 

ME  3  [7/24/86] 

Kennebec  County 

Augusta.  Adams.  D.  V.,  Co.-Bussell  and 

Weston  [Augusta  Central  Business  District 

MRA],  190  Water  St.  [5/02/86] 
Augusta,  Crosby  Street  Historic  Diatrict 

Crosby  St  and  Crosby  Ln.  [9/11/86] 
Augusta,  Doughty  Block  [Auguata  Central 

Buaineaa  Diatrict  MRA],  285  Water  St  (5/ 

02/86] 
Augusta,  Journal  Building  [Auguata  Cental 

Buaineaa  District  MRA],  32fr-331  Water  St 

[5/02/86] 
Augusta,  Kresge  Building  [Augusta  Central 

Business  District  MRA],  241-249  Water  St 

[5/02/88] 
Augusta.  Libby-Hill  Block  [Auguata  Central 

Buaineaa  Diatrict  MRA],  227-^233  Water  St 

[5/02/86] 
Augusta.  Masonic  Hall  [Auguata  Central 

Buaineaa  Diatrict  MRA],  313-321  Water  St 

[5/02/86] 
Augusta.  Noble  Block  [Auguata  Central 

Buaineaa  Diatrict  MRA],  186  Water  St.  (S/ 

02/86] 
Augusta.  Sturgia  and  Haakell  Building 

[Auguata  Central  Buaineaa  Diatrict  MRAJ, 

180-182  Water  St  [5/02/88] 


Augusta.  Whitehouae  Bkxk  [Augusta  Central 

Buaineaa  Diatrict  MRAJ,  18B  Water  St  (5/ 

02/88] 
Augusta,  Williama  Block  [Augusta  Central 

Buaineaa  Diatrict  MRA],  183-187  Water  St 

[5/02/86] 

KnoxCaunty 

Camden.  US  Post  Office— Camden  Main, 
Chestnut  St.  [9/25/88] 

IJncoln  Cuunty 

Dresden,  Dresden  Brick  School  Houae,  ME 

128  [6/13/86] 
Dresden.  Lithgow  House,  Blinn  Hfll  Rd.  [12/ 

26/85] 
Waldobota  Wokb  Theatre.  Main  St  {9/11/ 

88] 

OxfoidCnunty 

Freyburg.  Church  of  the  New  feruaalem.  4 

Oxford  St  [8/13/66] 
Lovell,  Lovell  Village  Church,  Church  St  {6/ 

20/8^ 
North  Waterford,  North  Wateiford 

Congregatiotml  Church.  Off  ME  35  [6/13/ 

88] 

Penobscot  County 

Bangor,  Bryant  Charlea  C,  Double  Houae. 

16-16  Division  St.  (6/20/88] 
Burlington.  Old  Tavern,  ME  188  and  Old  Dam 

Rd.  [4/04/86] 
Old  Towa  US  Post  Office— OU  Town  Main, 

Center  St  [9/25/88] 
Orono,  US  Post  Office — Orono  Main.  Forest 

and  Bennoch  Sts.  [5/02/88] 

Piscataquis  County 

Chesuncook  vicinity,  Archeological  Site  No. 

133.7.  Address  Restricted  [4/25/86] 
Chesuncook  vicinity,  Archeological  Site  No. 

133A  Address  Restricted  [4/25/86] 
Chisuncook  vicinity,  Williard  Brook  Quarry, 

Address  Restricted  [9/26/86] 
Guilford,  Guilford  Memorial  Library,  Library 

and  Water  Sts.  [7/31/88] ' 

Sagadahoc  County 

Richmond.  Peacock  Tavern.  U6  201 H/M/W] 
Somerset  County 

Solon  vicinity,  Carabmk  Falls  Archeological 
District  Address  Restricted  [5/30/88] 

Waldo  County 

Belfast  Belfast  Hiatoric  Diatrict  Roughly 
bounded  by  Hi^,  Grove  and  Elm, 
Congress,  Main  and  Market  and  Imrose  [8/ 
21/86] 

Searsport  Union  Hall.  3  Reservoir  St  {3/20/ 
88] 

York  County 

Parsonsfield.  Parsonsfield  Seminary,  ME  180 

[8/20/88] 
Sanford.  US  Post  Office.  28  School  St  (5/02/ 

ae] 

MARYLAND 
Allegany  County 

Cmnberiand.  Thm^,  George,  Houae.  230 
Baltimrre  Ave.  [9/11/86] 


MABXLANB— Continaed 
Ama  Aiundal  Gaualy 

DavMaawpilh  yjcini^.  Beck  lUnitkemtlVtm 
(laANUt  Minm  Rastsictadtk/a/l^ 

DavidsanulHa.  imiia»Ikmga.  MUMt.  Ain^ 
Rd.  (2/13/88] 


HaiohlR  Twin  Oaks,  4a  TMto 
Oaks  Rd.  (3/21/86] 

Millersvittet  GUUs  Aesidboeft.  Ifloa  Cedl 
Ave.  [3/08/88] 


Catonsville.  Mount  de  Seles  Aendomy.  no 

Academy  Hi.  {SfSOfmi 
Putklon,Hill Hoiae,  10301  York  Sit  CB/OS/88] 

Baltimore  (Independent  Qtyf.  Lyric  Theatre. 

124  W.  Mfc  Seyii!  Ave.  ftfami 
Baltimore  (IndepenrfeBt  O^)',  ESS  TOHSK 

^mbmmimt,nmW,  ftem  8t  ^ft^fnn 
Baltimore  (IndependatCNril  >lNiivMur« 


:W.  Mannnsant8t.pl/te/ 
8^ 
Balttmcan.mia  PUmtOtalaak  Uatsiet 

Cough  St.  Chester  St  and  Bi8k  PC  ILW. 
Haibar,  shI  WiUa  and  IMte  I 
Sts.  [7/14/88] 
BaltiBMaa.  AcAaaJIAbi  27/ 
RodgermBkaaemtaag  Bdaol^  tOtH  I.' 
Fayat>rSL^2l/8^ 

CairaDCoualjr 

SykesvilliB.  ^ringffefdl^ae&yteriamChuKk, 

7300  Ssout  Hilt  Rd.  t^/3l/8B| 
Uniontowa.  Uiaioatown  Hkfotie.DiatsicC 

Uniontown  andltevanlon  Rda.  [X/tB/tel 
Westminster  vidnity.  BocklaadFtina.  TBI 

Roddnd  Kd.  lB[21fWl 
WestadosfiBr,  KiaeH  Amlrew  F...  Hbase  and' 

Arnr  Gnsvifex;  son  Salem  Btfttom  Rd  (9/ 


Calvert  vidiily,  Chmt/mmm,  JbUn  Heme,  115 
CkoBchnnn  La.  t8/n/88( 

Frederick  County 

Frederick  vidni^.  CaaabnU  Hbuati. 

UnmnrmtytialitmmiBmsAnHm1^     rfl>3W 

tn/ia/ast 

MiddIiBto«m,SAB/SH"«MkZC  3098  Baaniaa  Hill 

Rd  (a/28/aBl 
Tuscarora  vicinity,  Noiaade  Fahrl 

Aaaheologiaal  Site  (leFBlJ),  Adtkcaa 

Restricted  [10/18/86] 

Harford  County 

ChurcfavOh!..  ChunhvilTe  Preabytaiian 
Chuich,  htfenection  of  BiCD  2Z  and  MD 138 

Dariington  vicinity,  GtayCeblea.  4S28 
Cbnowingo  Rd.  [3/29/BBf 


Ellicott  Qty  vicfeyif,  AuMMvrtf}^  3412  R)^ 
QaariarRd,^/a8^ 

KentCoH^ 

KennedyvMa  vfeU^^  Shnwakaiy  CfturcA 
-      tLa.(a/0Wa8i 


Batfaaadn.  WrigbtRohartUgmeHym^Obtiaet 

TWO  Daepwail  Dfc  fttrzfmi 
Boyds.  Dri^y   AuatimHamaa,  miz 

Rmassdl»lM,|B/l9/ia> 
Rockville.  Montgomery  County  Courthouae 

Hiatoric  DtatHtH  Ctarthmwe  Sq.  and  9. 

WtaidaitaBSii  (B/ai/aa) 


Aeoakaek  BeHBna.  20»ManiyBg  Rd.  &  fft/ 

21/86] 
GreenbeU,  Spaeeen^  Magnetic  Teat  Faculty, 

Goddaid  S^nea  FSgbt  Ctater  (10/88^ 
Hyattsville.  US  Post  Office— Hyattsville 

Morn,  4B3i  GaBathi  Si  ^fMf  9bl 

Queen  Anna's  Gnunty 

Ctatrsville  vidnMy,  CeMent  MI>306^ne«r 

^Tanynrd  Kd  pA»/^l 

M>  ]»and  Low  hist  Rd  {B/ll/Mf 


ABsD  v^cinMy^  Bnntwood  Amu,  AJIen  Rd.  |9/ 

04/88] 
PrinoBsa  Anne  ^icBntjr,  Setfienet  Ac&oemy, 

Addiaaa  Restrieted  (8/11 /bI^ 
nnoesa  kbbb  (iciiiMy,  VFateinoi  Mt.  Vamon 

Rd  p/is/aq 


TalbaK 

St  Michaels,  EDNA  R  LOCKWOOD— 

foot  elMHI  9t.(Sljh97M|: 
St  MKaaefai  St  Mfchoeia  fifatuini  Diatnc^ 
Rou^^r  buuinfed  trf  Nui  IB  Ave^  Mill  St, 
tntf  Mneara^BT.  Seymour,  Bammore  a 
Eastern  RR  tracks,  and  Glory  Ave.  (8/11^ 

m 


Montgonary  Gtaoatjf 

Bethasda..  Tarlv.Dand  VU„  t 

Bounded  by  MaaAi«har  BlwLaad.GeBi«a 
<  Washington  Memorial  Pkwyi  (10/17/84 


Shnpsbus  vieinny;  Mount  Ahy.  MET  9*  t^t 
10/80f 

MASSAGUUanTft 

BafnstaMa  Gbnnty 

Brewtlat.  Nickeraaa  Mcwm'w»  aan  Main  St. 

(?/»/«•] 
Harwddi.  Bear..  Captaimfaama.  Uama.  V 

Main  St  [9/28/88] 
naiwUltKSamthfiannchMethadislCburck 

278  Chmhank  Rd.  (8/21/84 

BaiKsinfa  Guuuty 

Chediire,  Stafford  Hill  Memorial,  StaBord 

HiURd.[2/W84 
Great  Bamngton.  US  Past  Ofpae— Great 

BaiTington  Main.  22XMain  St.  (1/10/84 
Lenox/StoclihridaB.£/ja  Court.  Stwdihridgr 

St  [12/30/84 
North  Adams.  Armatremg  Houae  fi^bxrtii 

Adams  MBA],  80  BeaoUyn  St.  (10/28/84 
North  AdanAAnuiMiMit  ¥lfarka  fNarth 

Adams  MRAJ,  87  Marshall  St  [10/25/84 
North  Ada«a»  tWar Irihfan  Hietaric  Diatriet 

piorUiAdamaMBAltkMi^ 

Massachusetts  Ave.  between  Ashton  and 

Oaaaar  Ams.  and  CKnxck  Mil  and  Boatoa 

a  Maine  RR  (18/25/84 
Narthftiisma,  anawiwnn;  JhefftailhAdama 

hmAl  38-U  MantaiMSLpO/25/«S} 
North  AdaB8.A«inMt  Chmriaa.  Homae 

/Mart*  Adloais  MfLV,  aS2  &  ChuR^  SL  [10/ 

25/85] 
North  Adams.  OmrcbSlreat    CmidfHia 

Hiatoric  Diatriet  fBoaadary  laermaa) 


[North  Adkma  AfflA/,  Roughly  bounded  by 

E.  Main  and  Hotbrook  Sls^.  Wafl  and 

Meadow  Sts.,  Ehiwood  Ave.,  ami  Perry, 

SouA.  and  Ashland  Sts.  [10/28/84 
North  Adbma,  Crowley  Houae  [tfortb  Adams 

MRAJ.  385  W.  Main  St  (10/25/85) 
North  Adams,  Freeman's  Grove  Hiatoric 

District  [North  Adams  MRAJ.  RoufUy 

bounded  by  Liberty  St^  Eagle  St.  Bracewell 

Ave.,  and  Houghton  St  (10/25/84 
North  Adams,  Hathaway  Tkneaiaat  [North 

Adama  MBAJ^  31V-S21  Bivai  St.  [10/25/86] 
-North  Adams^jsAjMan  School  [Nerlk  Adams 

MRAJ,  Schaol  St  (I0/2S/K) 
North  Adams,  Johnson  Mmtufaetuting 

Company  [North  Adams  MRAJ  65  Brown 

St  [10/25/85] 
Nocth  ildaM^  MMorfiMEV/ENhrtft  Adbna 

MRAJ,  80  Roberts  Db.  (10/35/84 
North  Adams,  Normal  School  Historic 

District  [North  Adams  MRAJ.  Roughly 

ChuRh  and  BtaddotaB  Sis.  (W/2S/84 
North  AdamK  Shermat,  WBIfamB.,  f&rm 

fnkrth  Adeam  MKAJ.  1072  State  Rd  po/ 

28/84 
North  A^ams,  Sykes  House  [North  Adama 

MBAJi  sat  W.  Main  St  [10/25/84 
North  Adams,  Wells  Haaae  pietth  Adama 

MKAfSWW.  Main  St  [vifZStSS] 
Pittsfield.  Berkshire  U^bumance  Cbmpany 

BuOiSng,  8-7  North  St  (2/27/84 
Washii^gton.  Chirk— Bbmea  Houae 

[Waahmgton  MRAJ,  MUdlafield  Kd  (»/n/ 

84 
Washington.  Eamas,  Philip,  Hbuse 

[Washington  MRAJ.  Stone  House  Rd.  |p/ 

12/88] 
Washington.  Lovrer  Historic  District 

[Washington  MRAJ,  Washington  Monntain 

Rd  [9/12/86] 
WaahtBglan.  Saint  ArtdraWs  Chapel 

[Washington  MBA^,  Washi^ton  Mountain 

Rd.p/12/84 
^*^*th*nafiT".  fiihiay    Owaraa  Hnitaa 

[Washington  MRAJ,  VaUey  Rd  (0/12/88) 
Wasbiag^oB,  South  Canter  Schaol  Home 

[Washington  MRA/  Washii^taB  Mountain 

Rd  (0/12/84 
WiUiainalirwn.  ilS  Past  Office— 

WiUkmatamm  Main,  83  Spring  St  (7/17/84 

Bristol  County 

Actuhnet  Ijang  Plom  Prianda  Meetinghouse, 

1341  N.  Mahi  St  (6/38/84 
Fairiuwan.  MiUiraat  I  ihaary,  46  Canter  Stv 

[6/15/88] 
FaMRkRcMMfrj^  WiOiaaihL,  Houae  [PaU 

River  MBAfnadmiy  St  ^ab[mf 
lamViaata.  FT  BOAT  Me  (torpedo  baa^, 

BotdaaUp  Cawe  (I/mM) 
Fall  River,  Trueadale  Hospital  [Fall  Rives 

MRAJ,  1820  Highland  Ave.  [4/15/84 
NovA  AWtahsrangh.  North  AMaborough 

Town  Center  Historic  District  Rao^ly  Iff 

andS.  WariMngtan  St.  between  PMier  and 
I  Sta.  (12/20/84 


iCounty 

Beveriy,  Fish  Flake  Hill  Hiatoric  Diatrict 
(BoamdaryOuaamaaf,  Roughly  bonnded  by 
Cabat  Baadatt  and  Water  Sts.  (8/38/84 

Beveriy,  Hoae  House  No.  2,  30  Rantoul  St  (7/ 
08/14 

Beveriy;  OS  Poet  Office    Bawarfy  Uain,  181 
Rantoul  St  [tltAlttH 
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MASSAOIUSnTa-CantfanMd 

Ltwnaie*,  BuikUngt  at  M~30  Summer  St,  »t- 

WSiiiiiaMrSt(12/QS/85) 
Ljnuu  CmtnlSquan  Hiatork:  D^trict 

Cantnl  Sq^  Mooroe.  Unkn.  and  Willow 

Sto.  tU/lO/8S) 
Lyna  En^M  Hig/t  School  Bmcx  and  James 

Sto.  (9/11/8^ 
Lynn.  VS  Poot  Office-^ym  MaJn.  51  Willow 

St  [6/20/86] 
Mart>ieiie<d.  Stoiy  Gnunmar  School  MO  Elm 

St  (3/13/66] 
Newtwiyport.  US  Awl  Office— Newburyport 

Main,  61  Pkaaant  St  (6/16/8^ 
Saiem,  US  Poet  Ofpce—Sahm  Main,  t 

Ua/gin  St  [e/0«/66] 


Gncnfiaid.  I«  Aw<  Offloe-^CnenpeU  Main. 
442  Main  St  (12/20/65] 


iCoaaty 

Btaodfnd  Aral  CtMyragoAteMMil  ChiutA  (]/ 

MMoQfbn^  Mofth  8t  (lO/ai/85] 
Hdyoka.  AfariA  Myft  Street  Hktoric  Diatrict. 

Fflgh  St  batwaan  Dwigfat  and  Lyman  Sto. 

HBiptkM,US/hetOfflce—Hofyoke»4aln.K0 

Dwlghl  St  {1/21/86] 
Palmar.  US^mt  (^fice-faimer  Main.  Pvk 

awl  Cantral  Sto.  [12/12/84 
aftki^UU.MGKaightDi$trict  (Boundary 

lacreaeej.  Rough^  bouadad  by  N«w 

Finland  RR.  Baaaa.  and  gbaiman  and 

Harvafd  Sto,  and  Saint  Jamaa  Ava..  Florida. 

and  Bay  Sto.  [9/2»/86] 
Spitagfiald.  MUle-Hale-OwenBloda.  960- 

001  Main  St  [10/31/85] 
WaMMd.  WeetfieU  Whip  Manufixturii^ 

Coavany.  380  Bm  St  [lQ/17/85} 


.  Baet  Village  Hietoric  Diatrict.  Main. 

N.  and  &  Bast  Sto.  [7/06/86] 
Baathampton.  Man  Street  Hiatoric  Diati^ 

Main  St  batween  Northampton  and  Canter 

Sts.  [3/17/86] 
Bastluinviton.  US  Poet  C^fice— Baathampton 

Main.  19  Union  St  [4/01/86] 
Nordiampton.  Building  at  9-i2  Craree 

Avenue,  6-22  Graves  Ave.  [11/07/85] 
South  Hadley.  US  Poat  Office— South  Hadley 

Main.  1  Hadley  St  [5/26/86] 
Ware.  Church  Street  Hiatoric  District, 

ChuiGh  St  between  Paik  Ave.  and 

H^ilaod  St  [5/23/86] 
Ware.  IVort  Town  Hall  Main  and  West  Sts. 

[6/26/86] 
Ware.  Ware  Center  Hiatoric  District  MA  0 

and  Greenwich  Plains  Rd.  [5/06/86] 
Ware.  Ware—Hardwick  Covered  Bridge.  Old 

GilbertviUe  Rd  and  Bridge  St  [5/06^ 


lONmty 

Acton.  Exchange  Hall  Quimby  Sq.  on  School 

St  (6/13/861 
Acton,  /onea  Tavern.  128  Main  St  [6/13/66] 
Arlingtoa  US  Poat  Office— Ariington  Main. 

10  Court  St  [6/18/86] 
Ayer.  Pleasant  Street  School  Pleasant  St  [1/ 

23/86] 
Caodxidge.  Benaink—Dougiaa  Cottagea 

[Cambridge  MRAJ.  35-61  Walker  St  [S/U/ 

86] 
Cambridge.  Berkeley  Street  Hiatoric  Diatrict 

f Boundary  Increaae)  {Cambridge  MRAl  1- 

6  Berkeley  PL  [5/19/86] 


CambrMga.  Bettram  Hail  at  RadcHffe  College 
[CamMdge  MRAJ,  83  Shapard  St  [5/19/86] 

Cambridga.  AnARMdt  &  M.  MNwa 
[Cambridge  MRAl,  'U'M  Aran  St.  [S/l9/ 

CanMdga.  Brooke.  Luth».  Houee 
[Cambridge  MRAJ.  34  iOrkiaad  St  (9/12/ 

Cambridge.  Craigie  Arma.  2-6  Univeraitir  Rd^ 
122  Mt  Auburn,  and  6  Bennett  Sts.  (7/10/ 

Cambridge.  Oano—Ai/aMr //ouse 
[Cambridge  MRAJ.  12-16  Quincy  St  [5/19/ 
86] 

Cambridge,  Divinity  Hall  [Cambridge  MRAJ, 
12  Divinity  Ave.  [9/12/86] 

Cambridge.  Duavegan,  The  [Caaxbridge 
MRAJ.  1884  Masswdiuaetto  Ave.  (8/19/86) 

Cambridge.  £ZM  Mitf  of  Jtadb^  Go/faflv 
[Cambridge  MRAJ.  51  Shapard  St  [5m/«4 

Cambridge.  Ajgg  i4i«  Aftwiin /CiU!M4)« 
MRAJ.  26-32  Quincy  St  [5/19/8U 

Cambridge,  /ta/hn  Street  Hiatoric  Diatrtet 
/ComMoise  AfiL4/ 1-44  and  fr-29  FoUaa  St 
[5/19/66] 

Camhridga.  Gray  Caidena  Boat  aad  Weet 
Hiatoric  DIatict  [Cambridge  MRAJ.  1-87 
Gray  Gardens  B.  3-M  Gray  Gardana  W.  91 
Garden  and  601U]«ond  Sta.  (f/l9/86) 

Cambridge.  Mmotxi  AicAani  Z/ouae 
/ComMi^  Affl/4;,  382-882  Harvard  8t  (5/ 
10/86] 

Caabridga,  Hamrd  Houaea  Hiatoric  Diatrict 
/Cantoi^  iMRA/ Rai«Uy  bounded  by 
Mt  Auburn  and  Grant  and  Cowparwaito 
Sts..  Banks  St  and  Putman  Ava.,  the 
Memorial  River,  and  Boyleston  St  (9/U/ 

Caabridga. /orvte  The  [Cambridge  MRAJ.  V 

Everett  St  (S/19/88] 
Cambridge.  Kirkkmd  Place  Hiatorie  Diatrict 

[CambridgeAOAJ.  Kfaklaad  PL  [8/19/86] 
CambridgB.  Littlefield— Roberta  Houae 

[Cambridge  MRAJ.  16  Ptescott  St  [9/12/66] 
Cambridge,  Lovering.  Joeeph,  Houee 

[Cambridge  MRAJ.  38  KiiUand  St  [9/12/ 

66] 
Cambridge,  Memorial  Drive  Apartmenta 

Hiatoric  Diatrict  [Cambridge  MRAJ,  963- 

964. 986-988^  967-988.  and  892-063 

Memorial  Dr.  [5/19/86] 
Cambridge.  Mantroee.  The  [Cambridge 

MRAJ.  1648  Masaachusetto  Ave.  [S/19/86] 
Cambridge,  Peabody  Court  Apartmenta 

[Cambridge  MRAJ.  41-43  Linnaean  St  (5/ 

19/86] 
Cambridge,  Shady  Hill  Hiatoric  Diatrict 

[Cambridge  MRAJ,  Roughly  bounded  by 

Museum.  Beacon  and  Hoidan,  and  Kiikland 

SU..  and  Pkvnds  Ave.  [5/19/86] 
Cambridge.  Stanatead  The  [Cambridge 

MRAJ.  19  Ware  St  [5/19/86] 
Cambridge,  Stickney—Shepard  Houae 

[Cambridge  MRAJ,  11-13  Remington  St  (5/ 

19/86] 
Cambridge,  TIreadwell—Sparka  Houae 

[Cambridge  MRAJ,  21  Uifcland  St  (9/12/ 

86] 
Cambridge,  US  Poet  Office— Central  Square. 

770  Massachusetto  Ave.  [6/18/86] 
Cambridge,  Univeraity  Muaeum  [Cambridge 

hOAJ.  n-nHMaitf  A«*.  (9/18/88) 
Cambridge.  Warren.  Longford  H,.  Hbeee 

[Cambridge  MRAJ.  6  Garden  Terr.  (8/19/ 

Ca^ii^.  Withey.  &  B..  Houee  (CaaAridge 
MRAJ.  10  Appian  Way  [5/19/86] 


Cambridge,  Woedt  /.  A.  Houae,  [Cambridge 

MR^  3  Sacramento  St  [5/19/66] 
Laidngtaa  US  n>et  Office— Lexhfglon  Main, 

16611ibsaadnia«tto  Ave.  (e/26/6q 
Unoofai  vidalti',  MeCune  S/h;  Addriss 

Rsstriotsd  [1/23/66] 
LowaO.  Brownr—Maynard  Houae,  04  Tenth  St 

{r/02/86j 
l/nnSlPtagg    Cobum Houae. 721 E. 

Merrimadc  St  [5/15/86] 
Lotvea  U$  A»r  GilTStoA  50  Kaamy  Sq.  [3/10/ 

86] 
Medford.  US  Poet  Office-Medford  Main.  20 

Forest  St  (6/16/861 
Needham/Newtoa  Seedham  Street  Bridge 

[Newton  hOJA^  Needham  St  at  Charles 

Rhrar(9/M/eq 
Newton.  Adame,  Amee,  Heme  [Newton 

MRAJ.  37faifc  Ava.  [8/04/86]       ^ 
KewUm.Adama,Seth,  Houae  [Newtoa  MRAJ. 

72  Jewatt  St  (9/04/88) 
Newton.  Aubumdale  Congregational  Church 

[Newton  BOtAJ.  64Hanooek  8t  (9/04/86) 
Newton,  Bardett—HawktaPbrmpilewtoa 

MRAJi  18  lArtnnetaakn  Rd.  (9/04/8^ 
Newton.  Aiyilsy  Mms* /Mni«M  Miti/ 18 

FairaMnt  Ave.  (9/04/86) 
Newton.  BemJa  hOU  [Newton  MRAJ.  1-3 

Bridge  St  p/04/86] 
Newtoa  'BIgehw,  Henry,  Home  [Newton 

MRAl,  WBtgiiem  Ten.  ftfO^lM] 
Newton.  Bkdgett.  WtWaa.  Houae  [tttwtatt 

MRA^ttCeaOnBLfUMfn] 
Newtoa,  BreckattUomepVarwtonMRAJ^KX 

Centre  St  («/04/8al 
Newteo.  Buckingham,  John,  Houae  [Niwion 

MRAJ.  3»-3i  Wdian  8t  MlMfnKl 
Newtoa.  BuUdSag  at  i-i  Wdbtut  Tuntoe 

[Newton  MRAJ.  1^  Wiinol  Terr.  (9/04/66) 
Newtoa,  Ceatral  CengregatioDal  Qwch 

/Mrwftw  MIIA/ 218  Wabmt  St  (9/p«/84 
Newton,  CheatnutWll  The  [Newton  hOAJ. 

219  CommonwaaNi  Ave.  [9/04/86) 
Newtoa.  dafUn,  Adama.  Ifyme  [Newton 

MRAJ.  156  Gnurt  Ave.  p/04/86] 
Newton.  Ctoric /foase /iMrwtan  M7M/ 379 

Central  St  (9/04/86) 
Newton.  Collina.  Frederick  Houae  [Newton 

MRAJ.  1734  Beacon  St  [9/04/86] 
Newton.  Cryatal  lake  and  Pleaeant  Street 

Hiatoric  Diatrict  [Newton  MRAJ,  Roughly 

bounded  by  Sudbury  Aqueduct  Pleasant 

Ave..  Lake  Ave.,  and  Crystal  St  and 

Webstar  Ct  [9/04/86] 
Newtoa  Curiia.  Allen  Crocker,  Home— Pillar 

Houae  [Newton  MRAJ,  28  Qulnobequin  Rd. 

[9/04/86] 
Newton,  Qjrtia,  William.  Houae  (Newton 

M7LV  2330  Washington  St  [6/04/86] 
Newton.  Daria.  Sedt.  Houae  [Newton  jifRAJ. 

32  Eden  Ave.  (9/04/86) 
Newton.  Dtpee  Eatate  [Newton  MRAJ.  400 

Beacon  St  (9/04/86) 
NewUm.  Elliott.  Chariea  Dl,  Houae  [Newton 

AflM/ 7  Orfman  at  (9/04/86) 
Newton.  Bmlnenoe.  The  [Newton  MRAJ.  122 

Islington  Rd.  [9/04/86] 
Newton,  Eatabrook,  Rufua,  Houae  [Newton 

MRAJ.  33  Woodland  Rd.  [9/04/86] 
Ne¥rtoa,B9angeUoalBQptl$tamrch  [Newton 

iWRA/ 23  Chapel  St  C^Ol/86] 
Newton.  PariowandKeodrick  Patka  Hiatoric 

DfatriatfBeandatyleereeaeJJNewton 

MRAJ.  «f8.'  2Mk  m  137.  S4S,  i«>liab  M 

286  Park  8L  (8/04/8^  ^  •  - '   ' 


MASSACHUSETTS-Continued 

Newton.  Farquhar.  Samuel  Houae  [Newton 

MRAJ.  7  Channing  St.  (9/04/86) 
Newtoa  Fenno,  John  A.,  Houae  INewton 

MRAJ,  171  Lowell  Ave.  [9/04/86] 
Newton.  Firat  Unitarian  Church  [Newton 

MRAJ.  1328  Washington  SL  (9/04/88] 
Newton.  Fuller,  CapL  Edward.  Farm  [Newton 

MRAJ.  59-71  North  SL  [9/04/88] 
Newton,  Cane.  Henry,  House  [Newton  MRAJ, 
,  121  Adena  Rd.  [0/04/86] 
Newton.  Gray  Cliff  Historic  District  [Newton 

A</L47,  35.  39. 43.  53,  S4. 04. 65,  and  70  Gray 

CUffRd.  [9/04/86] 
Newton.  Gunderson,  Jos.,  House  [Newton 

MRAJ.  963  Centre  St  [9/04/88] 
Newton,  Harbach,  John,  House  [Newton 

MRAJ.  303  Ward  St  [9/04/86] 
Newton,  Harding  House— Walker 

Missionary  Home  [Newton  MRAJ,  161-163 

Grove  St.  [9/04/86] 
Newton,  Haskell  Charles,  House  [Newton 

MRAJ,  27  Sargent  St  [9/04/86] 
Newton.  House  at  1006  Beacon  Street 

(Newton  MRAJ,  1008  Beacon  St.  [9/04/86] 
Newton,  House  at  107  Waban  Hill  Road 

[NewtohMRAJ,  107  Waban  Hill  Rd.  [9/04/ 

86] 
Newton.  House  at  115-117  Jewett  Street 

[Newton  MRAJ,  115-117  Jewett  St  (9/04/ 

86] 
Nbwton.  House  at  15  Davis  Avenue  [Newton 

MRAJ,  15  Davis  Ave.  [9/04/86] 
Newton,  House  at  152  Suffolk  Road  [Newton 

MRAJ.  152  Suffolk  Rd.  [9/04/86] 
Newtoa  House  at  170  Otis  Street  [Newton 

MRAJ,  170  Otis  St.  [9/04/86] 
Newton,  House  at  173-175  Ward  Street 

(Newton  MRAJ.  173-175  Ward  St  [9/04/86] 
Newton,  House  at  215  Brookline  Street 

[Newton  MRAJ,  215  Brookline  St  [9/04/86] 
Newton.  House  at  2212  Commonwealth 

Avenue  [Newton  MRAJ,  2212 

Commonwealth  Ave.  [9/04/86] 
Nenvton.  House  at  230  Melrose  Street 

[Newton  MRAJ.  230  Melrose  St  [9/04/86] 
Newton,  House  at  230  Winchester  Street 

[Newton  MRAJ.  230  Winchester  St.  (9/04/ 

86] 
Newton,  Houae  at  3  Davis  Avenue  [Newton 

MRAJ.  3  Davis  Ave.  [9/04/86] 
Newton,  House  at  307  Lexington  Street 

(Newton  MRAJ,  307  Lexington  St  [9/04/86] 
Newton,  House  at  300  Waltham  Street 

(Newton  MRAJ.  309  Waltham  St  [9/04/86] 
Newton.  Houae  at  31  Woodbine  Street 

[Newton  MRAJ,  31  Woodbine  St  [9/04/86] 
Newton.  House  at  47  Sargent  Street  [Newton 

MRAJ.  47  Sargent  St  [9/04/66] 
Newton,  House  at  511  Watertown  Street 

(Newton  MRAJ,  511  Watertown  St  [9/04/ 

86] 
Newton.  Houae  at  BO  William  Street  [Newton 

MRAJ,  60  William  St  [9/04/86] 
Newton.  Houae  at  88  Maple  Street  [Newton 

MRAJ,  68  Maple  St  [9/04/86] 
Newton.  Houae  at  729  Dedham  Street 

[Newton  MRAJ  729  Dedham  St  [9/04/86] 
Newton,  Houae  at  81-83  Gardner  Street 

[Newton  MRAJ,  81-83  Gardner  St  (9/04/66) 
Newton.  Houae  at  102  Staniford  Street 

[Newton  MRAJ.  102  Stanifoid  St  [9/04/86] 
Newton,  Houae  at  303  lalington  Road 

[Newton  MRAJ.  203  Islington  Rd.  [9/04/86] 
Newton.  Houae  at  41  Middlesex  Road 

[Newton  MRAJ.  41  Middlesex  Rd.  [9/04/66] 
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Newton.  Hyde  House  [Newton  MRAJ,  27 

George  St.  [9/04/66] 
Newton,  Hyde.  Eleazer,  House  [Newton 

MRAJ.  401  Woodward  St.  [9/04/86J 
Newton.  Hyde,  Gerahom,  House  [Newton   • 

MRAJ,  29  Greenwood  St.  [9/04/86] 
Newton.  Jackson,  Samuel  Jr.,  Houae  [Newton 

MRAJ,  137  Washington  St  [9/04/86] 
Newton.  Jackson  House  [Newton  MRAJ,  125 

Jackson  St.  [0/04/66] 
Newtoa  Jennison,  Joshua.  House  [Newton 

MRAJ.  11  Thornton  St  (9/04/88J 
Newtoa  Judkina,  Amos,  House  (Newton 

MRAJ,  8  Central  Ave.  [9/04/86] 
Newtoa  King  House  (Newton  MRAJ,  328 

Brookline  St  [9/04/86] 
Newtoa  Kingsbury  House  [Newton  MRAJ, 

137  Suffolk  St  [9/04/86] 
Newtoa  Kistler  Houae  [Newton  MRAJ,  945 

Beacon  St  [9/04/86] 
Newtoa  LaaeH  Neighborhood  Historic 

District  (Newton  MRAJ.  Roughly  bounded 

by  Woodland  and  Studio  Rds..  Aspen  and 

Seminary  Aves.,  and  Grove  St.  [9/04/86] 
Newton.  Merriam,  Galen,  House  (Newton 

MRAJ.  102  Highland  St.  9/04/86] 
Newtoa  Mount  Pleasant  [Newton  MRAJ,  16 

Bracebridge  Rd.  [9/04/88] 
Newtoa  Newton  Street  Railway  Carbarn 

[Newton  MRAJ,  1121  Washington  St  [9/04/ 

86] 
Newtoa  Newton  Highlands  Historic  District 

[Newton  MRAJ,  koughly  bounded  by 

Lincoln  and  Hartford  Sto,,  Erie  Ave.,  and 

Woodward  St  [9/04/86] 
Newton,  Newton  Lower  Falls  Historic 

District  (Newton  MRAJ.  Roughly  bounded 

by  Hagar,  Grove,  Washingtoa  and 

Concord  Sts.  [9/04/66] 
Newtoa  Newton  Theological  Institution 

Historic  District  (Newton  MRAJ,  Roughly 

bounded  by  Braeland  Ave.,  Ripley  St.  and 

Langley  Rd..  Bowdoin  School  Access  Rd., 

and  Cypress  St  [9/04/86] 
Newtoa  Newton  Upper  Falls  Historic 

District  [Newton  MRAJ,  Roughly  bounded 

by  Boylstoa  Elliot  and  Oak  Sto.,  and  the 

Charles  River  [9/04/86] 
Newtoa  Newtonville  Historic  District 

[Newton  MRAJ,  Roughly  bounded  by 

Highland  Ave.,  Walnut  Mill  St.,  Otis  St, 

and  Lowell  Ave.  [9/04/86] 
Newtoa  Nichols  House  [Newton  MRAJ,  140 

Sargent  St  [9/04/86] 
Ne%vtoa  Old  Cheatnut  Hill  Hiatoric  Diatrict 

[Newton  MRAJ,  Along  Hammond  St  and 

Chestnut  Hill  Rd.  rou^y  bounded  by 

Beacon  St  and  Essex  Rd.,  and  Suffolk  Rd. 

[9/04/86] 
Newt(m.  Old  Shepherd  Farm  [Newton  MRAJ, 

1832  Washington  St  [0/04/86] 
Newtoa  Our  Lady  Help  ofChriatiana 

Hiatoric  Diatrict  [Newton  MRAJ,  Adams 

and  Washington  Sto.  [9/04/86] 
Newtoa  Page,  H.  P..  Houae  (Nevrton  MRAJ, 

110  (ewett  St  [9/04/86] 
Newtoa  Paraana.  Edward,  Houae  [Newton 

MRAJ,  56  Cedar  St  [9/04/86] 
Newtoa  Peabody— Williama  Houae  (Newton 

MRAJ,  7  Norman  Rd.  [9/04/86] 
Newtoa  Preacott  Eatate  (Newton  MRAJ,  770 

Centre  St  [9/04/86] 
Newtoa  Putnam  Street  Hiatoric  District 

[Newton  MRAJ,  Roughly  bounded  by 

Winthrop,  Putnam,  Temple,  and  Shaw  Sts. 

[9/04/86] 


Newtoa  Railroad  Hotel  [Newton  MRAJ,       , 

1273—1279  Washington  St.  [9/04/86] 
Newton.  Rowson  Estate  [Newton  MRAJ,  4^ 

Vernon  St.  [9/04/60] 
Newton,  Richards.  James  Lorin.  House 

(Newton  MRAJ.  47  Kirkstall  and  22 

Oakwood  Rds.  [9/04/86] 
Neivton,  Riley.  Charles.  House  (Newton 

MRAJ,  83  Bellevue  St  [9/04/86] 
Newtoa  Salisbury,  Jonas,  Houae  [Newton 

MRAJ.  65  Ungley  Rd.  [9/04/66] 
Newtoa  Salisbury.  Jonas.  House  [Newton 

MRAJ.  62  Walnut  Pk.  [6/04/86] 
Newtoa  Simpson  House  [Newton  MRAJ,  57 

Hunnewell  Ave.  [9/04/66] 
Newtoa  Smith-Peterson  House  (Newton 

MRAJ  32  Farlow  Rd.  [9/04/88] 
Newton,  Smith,  Curtis  S.,  House  [Newton 

MRAJ,  56  Fairmount  Ave.  [9/04/86] 
Newtoa  Souther,  John,  House  [Newton 

MRAJ,  4^  Fairmont  St  [9/04/86] 
Newtoa  Staples— Crafts— Wiswall  Farm 

(Newton  MRAJ.  1615  Beacon  St.  [9/04/86] 
Newtoa  Stone.  Joseph  L,  House  (Newton 

MRAJ,  77—65  Temple  St.  [9/04/86] 
Newtoa  Strong's  Block  (Newton  MRAJ, 

1637—1651  Beacon  St.  [9/04/66] 
Newtoa  Sumner  and  Gibbs  Streets  Historic 

District  [Newton  MRAJ,  Roughly  Sumner 

St  between  Willow  St.  and  Cotswold  Terr. 

and  184  Gibbs  St  [9/04/86] 
Newtoa  Thaxter.  Celia,  House  (Newton 

MRAJ  524  Califomia  St  [9/04/86] 
Newton,  Thayer  House  (Newton  MRAJ  17 

Channing  St.  [9/04/86] 
Newtoa  Union  Street  Historic  District 

[Newton  MRAJ  Roughly  Union  St  between 

Langley  Rd.  and  Herrick  St..  and  17—31 

Herrick  St  [9/04/86] 
Newtoa  Ward,  Ephraim,  House  (Newton 

MRAJ  121  Ward  St.  [9/04/86] 
Newtoa  Webster  Park  Historic  District 

[Newton  MRAJ  Along  Webster  Pk.  and 

Webster  St  between  Westwood  St.  and 

Oak  Ave.  [9/04/86]  ■ 
Newtoa  West  Newton  Hill  Historic  District 

[Newton  MRAJ.  Roughly  bounded  by 

Highland  Ave.,  Lenox,  Hampshire,  and 

Chestnut  Sts.  [9/04/66] 
Newton,  Wheat.  Samuel  House  (Newton 

MRAJ.  399  Waltham  SL  [9/04/86] 
Newtoa  Whittemore's  Tavern  (Newton 

MRAJ  473  Auburn  St.  [9/04/86] 
Newtoa  Woodward.  John.  House  [Newton 

MRAJ  50  Fairiee  Rd.  [9/04/86] 
Newton,  Working  Boys  Home  (Newton 

MRAJ  333  Nahanton  St  [9/04/86] 
Sherbora  Assington  (Sherbom  MRAJ,  172 

Forest  St  [1/03/86] 
Sherbora  Bullen—Stratton—Cozzen  House 

[Sherbom  MRAJ  52  Brush  Hill  Rd.  [1/03/ 

86] 
Shert>ora  Clark— Northrvp  House  (Sherbom 

MRAJ  93  Maple  St.  [1/03/86] 
Sherbom,  Cleale,  Joseph.  Houae  [Sherbom 

MRAJ  147  Western  Ave.  [1/03/86] 
Sherbora  Dowse,  Rev.  Edmund,  House 

[Sherbom MRAJ  25 PaitnRd.  [1/03/86] 
Sherbora  Edward's  Plain^^^)owse's  Comer 

Historic  District  (Sherbom  MRAJ  N.  Main 

St  between  Eliot  and  Everett  Sts.  [1/03/86] 
Sherbora  Fleming,  Thomas,  House  (Sherbom 

MRAJ  18  Maple  St  [1/03/86] 
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MAS8AaiUSErE6-<CaatkuMd 
Sherboni,  Gouktiog,  Eleazer.  House 

{SherboTji  MRAl  137  Western  Ave.  11703/ 

8Si 
Sherbom.  Holbrook,  Charles.  House 

fSherborn  MRAJ.  137  S.  Main  St.  fl/tH/BB] 
Sherborn,  Lehnd.  Deacon  WiHiam,  Hoase 

ISherbom  MRAJ.  27  Hoffis  St.  J1/03/8B] 
Sherbom.  Lewis.  ChaHet  D..  Hatue 

[Sherbom  MBAJ,  81  Hunting  La.  {l/OS/W] 
SherbonL  idtttm    nmthir  Homee  fSkerhom 

MRAJ.  46  brat  ft.  tt/oa/M) 
Sherfaoia.  JtfoBM, /taoM^  itt  iioura 

[Sherbom  MBAt.  Zrafrnm  BA.  (l/(W«] 

House  [Sherboni  MBAl  266  Vfeaten  Ave. 

[1/03/86] 
Sherborn.  Sa^gez  Aaa,  House  JShatbon 

MRAJ.  70  Wailhuiglon  SL  {l/OSi/WJ 
Sherbom.  Soqger,  Richard.  lU.  Houae 

[Sherbom  MRAJ,  flO  Wa^tdngtoB  St  {1/03/ 

86] 
Sherbom.  Sawin — Btitkn — BttHord Haaae 

[Sheibom  MRAJ  00  trash  HB  Ad.  {1/09/ 

••I 
Sheitom.  5«wa0— MtmeMMiM  fSiterbom 

MRAJ.  lOOS.  Maia  tL  fl/to^ 
Sherbom.  Sbuien  CattatiettoiieDmtrict 

[Sherbom  hOAJ,  Hmtg^  bmu^mA  bjr 

ZiflB's  La.  Caiuall  tS  1 

si>.  [tjnajm 

Sherbom.  TwitdmB.  Jetefk  Uatm/Skvtam 

MRAJ.  32  Pteuaat  SL  Iiya«AB01 
Sherbom.  Ksi^gbi  tf  G.  House  [Skerbom 

MRAJ  5  St>aiiiawk  Rd  11/09/861 
Sherbom,  VTore's  Tawem  iShuhora  MBAJ. 

113  S.  Main  SLliyOB/sq 
Sherbom.  WootJIand  Farta — LeiaadHoum 

[Sherborn  AOtAJ,  «0«  Voodlaad  BL  jl^/ 

80] 
Somerville.  1/5  A>s/ 0;QBoe>— &wianv}fe    i 

Afotn.  237  WaAangioR  9t  J6/ao/8e) 
Waltham.  US  Poet  OK»-WaHlma  Mean. 

7/4  Mqui  w.  |9f96|fM^  ^ 

Norfolk  CMOly  I 

Brookline,  Anderson,  Laa.  /hrt  Hietrrir 
akinetlBmokiiaeAaAJ.Bovadmdh9 
Goddwri  aai  Aww  tlL  (3i^/6ii 

BrooUiae.  AMiadt  MuJUi^iBmitklme  MRAJ 
314-^20A  Harvard  fit  jHi/t7/tf  ] 

BTf)o]iliag.BMoamSUattHmtmk;Otetaet 
[Brooklii»  MMAl  HrmMi  «■  Amcm  SL 
from  Saint  Man''  to  Air  Bd.  Jli^t7/«Sj 

Brookline.  Pmmmficki  Tenwoes  Hisiahe 
District  /Brookline  MRAJ.  IVnZSu  as-U.  and 
44-55  GarriMiB  Bd-Md  31d^2i.  SaZ-dM. 
and  350-366  Taptpwi  St  110/17/8^ 

Brookline.  Boiwfftcft,  WSUaa  U^iaciU, 
House  [Brookline  MRAJ.  9  Toxteth  St  jlO/ 
17/85) 

Brookline,  Brandegee  Estate  [Brookline 
MRAJ  280  N«wton  St.  {10/17/85] 

BrookUae,  BuiUing  at  30-34  Station  Street 
[Brookline  MRAJ  30-34  Station  St.  [10/17/ 

•5! 
Brookline.  Cabat,  Lemtu.  Eetale  (BnoUine 

MRAf.  8M  Waama  SL  tuajYT/m] 
Brookline.  Camdier  Cottage  [Bnaokhne  AfflAJ 

447  Wiihii^m  St  (ia/l7/8S] 
Broottoe.  CkeatBatiOi  Historic  District 

[BittaUinetdMAJ  ftooghly  bounded  by 

MSdAneoi  M..  SMarveir  In.,  Denity  td., 

Boyklaa  SL  and  Duster  Rd.  [10/17/66 
Brookline.  Child  Isaac.  Houae  (BrookliM 

MRAJ  209  Newton  St.  [M/17/861 


Brooidtot.  Cony,  Timolhy.  Houae  No.  I 
[Brookline  MRAJ  806  WaaUngton  St  (10/ 

17/aBj 
Brookline  Corey,  Timothy,  House  No.  2 
^Btookliae  MRAJ.  7m~76»  WasfaiBglaB  St 

BrookiMia.  Cypreas    Fmeraom  Htatorie 

Distiia  [Bmeklme  MRAJ.  Roughly 

bounded  by  Waverly.  EmersoB.  and 

Cypress  Sts.  [10/17/85] 
BrookliB*.  DoyjM,  BobartS.,  House  [Brookline 

MRAJ  50  e^fuiton  Bd.  {10/17/85] 
Brookliu.  ZIbku,  Tboataa  Asfiinwail.  House 

[Brookline  M4MAJ.2ahltiiaaVL[Vil\7tBb\ 
Brookline.  Doaglass,  Aifred.  Houae 

[Brookline  MRAJ  XB  Clyde  St  {10/17786] 
Brooklioe.  Dutch  Houaa.  The  IBrooklioe 

MRAJ  20  NetherbwbU.  [l/M/aO] 
?-iTrl-linr  fiYfrnf  Ctrrvnl  Trr^ni  ^'frr 

[Brookline  MRAJ  61  Vaatk  SL  \iOjl7jasi 
BrookliBfs.  Emnaa  Cottoga  fSiookliBe  MRAJ 

217  Freemao  SL  {m/ir/tt] 
Brookline.  Ferojmood  iBsaokliae  MRAJ.  ISS 

a>aestiiiVi77aq 

Brookline,  J^^ttot/oiiyVift.  7jBiooidiae 

MRAJ  666  WasU^toB  SL  110/1778S] 
Bto6kiJiaa.FlalieraiOHtstaiieDiatnc!t 

[Brookline  MRAJ,  BeaMy  faouBded  by 

Clinton  and  Suanar  Ru.  Boylston  St  and 

Chestaul  Hffl  Ave.  liO/Vfm^ 
Brookline,  Francis,  Dr.  Tappan  Eustis,  House 

[Brookline  MRAJ.  35  Dans  AveJloyi7/85] 
Broolctine.  Fidier,  Pelar.  BwlfTgy  JprodkBae 

MRAJ  808  CommonweaSlb  Ave.  |10!/t7786] 
Brooidim.  Goddard.J(An.  Hotae  [BrookBae 

MRAJ  235  Goddatd  Avt.  flO/l77a5] 
Brookline,  Grqffant  Oeyehfonent  Historic 

District  [Brookline  MtAJ  ftoqgUy 

bounded  ^  AUMrttrford  Rd.,  Brfioodc  St. 

Manchester,  and  Naples  Bda.  |K)t/l7/85] 
Brookline,  Green  ffflV  fSalarie  OfsMet 

JBrookhne  hfftAJ,  Ron^ly  Wairen  5t.. 

Sargent  Rd,  and  Gbttoya  St  {10/17/85] 
Brookline,  Harris,  John.  Hatm  and  Barm 

[Brookline  MRAJ,  284  Nwvtoo  9t  IM/17/ 

85] 
BiocAline,  Heath.  CkoHee,  House  fBroeSdine 

MRAJ  12  Hea*  HM  fyttttim 
Brookline,  Heath,  Ebasmaer.  Heme 

[BrookKne  MRAJ. «  Healh  9t  fttftTfW] 
Brookline,  /fa^dbaurf  Canalary  {BrooUiae 

MRAJ  Heaii  St  ntftTftSi 
Brookline.  Hotel  AdaiaidB  {BnokHae  hOiAJ 

Brookline,  Hotel  Kempefaed  {Bnekline 

MBA^72WalHitSt(«B^/W]  * 
Braokliaa.  MMwar  O-MCamyMoad 

[Braakt^  MBAJ.  U-«6Cany  B4.  flO/l7/ 

8S) 
Brookline,  House  at  105  Marion  Staaat 

[Broekiiae  MBAJ.  im  Uaiiaa  St  {li^^SS] 
Brookline.  Hoaaa  at  U  limiaa  Street 

[Brookkaa  MBBAJ.  12  U^am  fit.  fM/t7/«6] 
BrodcMaa.  ^Iaaa»a<  tf  Maoaaa  fi(na( 

[Brookline  MBAJ.  12  Itanaa  fit  (10fl7/86] 
Bradkfiae.  Hamaa  at  IM  Baaemir  fBraokiiae 

MRAJ  155  ReservitoU.tlO/t7/lK) 
Broakfiaa,  Hamaa  at  UBMaoaoa  Tatraea 

[Brookline  MBAJ.  1S6  Mason  Teir.  (10/17/ 

85] 
Brookline.  Hauae  at  WUadeo  Street 

[Brooidim  MRAJ  18  Lndea  St  (n/l7/8S] 
Brookline,  House  at  25  fttan^n  Rood 

[Brookline  MRAJ  tS  Stantoa  Rd.  tl0/l7/85] 
Brookline.  ffytue  at  3$-40  Webatar  Place 

[Broekhne  MRAJ  38-40  Wcfaatar  R  (10/ 

17/85] 


Brookline.  Hoaee  at4  Peny  Street /Brookline 

MRAJ  4  Perry  St  [10/17/85] 
Brookline.  House  at44  linden  Street 

[Brookline  AOIAJ.  44  Uodwi  St  (10/17/85] 
Brookline,  House  ot  44  Stanton  Road 

[Brookline  MRAJ  44  Stanton  Rd.  [10/17/85] 
Brookline.  House  at  5  Lincoln  Rood 

[Bmokline  MRAJ  5  Lineola  Rd.  {10/17/85] 
Brookline.  House  at  S3  Linden  Street 

[Brookline  MRAJ  S»  Uodea  St  [18/17/85] 
Brookline.  Houae  at  83  Penniman  Place 

/Brookline  MRAJ,  83  Panniman  Pi.  {10/17/ 

85] 
Brookline.  House  at  9  Linden  Street 

[Brookline  MRAJ  B  linden  St  (18/17/85] 
Brookline.  Houses  at  TttSB  Harvard  Avenue 

[Brookline  MRAJ.  )»-«e  Harvard  Ave.  [10/ 

17/85] 
BeoaUiae.J^)ueeatMBa»nonBoadaad96 

Colbume  Crescent  [BtaakUne  MRAJ,  86 

BawsoD  Rd.  and  aftCoBnune  Crescent  (10/ 

17/85] 
Brookline.  fnfkaan,  Thaddeua,  Home 

/BrookMneUBAJ.  tf  Mberta  Rd.  (10/17/85] 
BrooUiaa.  XHaydi  Taaram  ^rookhae  MRAJ. 

1M7  Kilaytk  fid.  (M/l7/as] 
Brookline,  Linden  Square  [Brookline  MRAJ, 

Lindas  HtlA/tT/aS] 
Brooldine.IiadaBAiii(/Vn>oiiMwMXA7,    r 

Linden  PI.  and  Linden  St  [10/17/85]        / 
EtookUna.  I^ncfr— OCormoa /fouM 

/Brookline  MBAJ  41  MaeonTeir.  {18/17/ 

85] 
Brookline,  MUeatone  {BrookBne  MRAJ, 

Boylston  St  ft0/l7/85] 
Brookline,  Milestone  [Brookline  MRAJ 

Hanraid  St  ttOfVft^ 
Brookline,  Marphy,  Wfttiam,  House 

/Brookline  MSA/  97  SewaU  Ave.  (19/17/ 

85] 
Brookline,  Orrodc  Rev.  John,  House 

/Brookline  MRAJ.  «8  Windiester  St  (10/ 

17/85] 
Brookline,  Paine  Estate  /Brookline  MRAJ  325 

Heath  SL  [10/17/85] 
Brookfine.  Perkins  Estate /Brookline  MRAl 

450  Warren  St.  [10/17/85] 
Brookline.  Reservoir  Park  /Brookline  MRAJ 

Boylston  St  IlD/l7/«] 
Brookline.  Ritchie  Buik£ag  /Brookline  MRAJ 

112  Cypress  SL  (10/l7/tf  j 
Brookline.  Boiigtnaood /Bcookline  MRAJ  400 

HealkSL  {10/17/85] 
BrooUiae.  Saint  Aidaa's  Church  and  Rectory 

/Brookline  MRAJ.  207  Fseemaa  and  158 

Pleasant  Sts.  (10/17/85] 
Brookline.  Sou/  Mary  <^tbe  Asaasnptjaa 

Church.  Rectory.  School  aad  Canyeat 

/B^ookliaeMBAJ.«rHarvmdSLuxi3aad 

5  Linden  PI.  [10/17/85] 
Brookline,  Saiat  Paul's  Chmrch.  Chapel  and 

Parish  Hoasa  /BroakMoe  MRAJ.  U  aad  27 

Saint  Paul  SL  and  ItAspiiiiirnll  Ave.  (10/ 

17/85] 
Brookline.  Stunt  i^ul'a  Raetory  /Brookline 

MRAJ  180  A^iinwali  Are.  |10/l7/86] 
SrooMine.  Saigaat's  Pood /Brooklim  MRAJ 

Sai9BntBd.(aB/l7/IB] 
Brookliae.  SecoorfiCteilanan  CAtincA 

/Brookline  MRAJ.  11  Charles  8t  (10/17/86] 
Brookline.  Spim,  BtphalaL  Uoam /Brookline 

hmAJ.  IQB  W^bat  SL  tie/t7/«5] 
Brookline.  StendisA. /bom  A£.  Mouse 

/Brooidim  MRAJ  54  FrMtde  St  [10/17/85] 


MASSACHUSmS-Continued 
ftookllne.  Strathaore  Road  Historic  District 

/Brookline  MRAl.  Strathmore  Rd.  and 
,      Clinton  Path  (10/17/85] 
Brookline,  Toussaint,  Winand,  House 

/Brookline  MRAJ  208  Aspinwall  Ave.  [10/ 

17/85] 
Brookline,  Town  Stable /Brookline  MRAJ  2X7 

Cypress  St.  [10/17/85] 
Brookline,  Tuckennan.  William  F..  House 

/Brookline  MRAJ  63  Harvard  Ave.  [10/17/ 

85] 
Brookline,  Twitchell,  Ginery,  House 

/Brookline  MRAJ  17  Kent  St  [10/17/85] 
Brookline.  Walnut  Hills  Cemetery /Brookline 

MRAJ  Grove  St  and  Allendale  Rd  (10/17/ 

85] 
Bttwkline,  White.  Benjamin.  House 

/Brookline  MRAJ  203  Heath  St  [10/17/85] 
Brookline,  White  Place  Historic  District 

/Brookline  MRAJ  White  PI.  between 

Washington  St  and  Davis  Path  [10/17/85] 
Foxboro,  Gary,  Otis,  House,  242  South  St  (3/ 

13/86] 
Foxboro.  Morse,  Amos,  House.  77  North  St 

ai/09/86] 
Milton.  MS  Post  Office— Milton  Main,  499 

Adams  St  [5/30/86] 
Needham,  Smith,  James,  House,  706  Great 

Plain  Ave.  [8/21/86] 
Quincy  vicinity,  Boston  Harbor  Islands 

Archeological  District,  Address  Restricted 

[12/21/85] 
Quincy,  US  Post  Office— Quincy  Main,  47 

Washington  St.  (5/23/86) 
Wellesley,  Wellesley  Farms  Railroad 

Station,  Croton  St.  extension  [12/14/86] 
Weymouth,  Adams,  John.  School,  16  Church 

St  [12/05/85] 
Weymouth.  US  Post  Office— Weymouth 

Landing,  103  Washington  St.  [5/27/86] 
Weymouth.  Washington  School.  8  School  St 

[6/05/86] 
yfnatiiam.  Plimpton— Winter  House,  127 

South  St  [12/05/85] 

Plymouth  County 

Duxbury,  Bradford,  Captain  Daniel,  House, 

251  Harrison  St  [2/20/86] 
Duxbury,  Old  Shipbuilder's  Historic  District, 

Both  sides  of  Washington  St.  from  Rowder 

Ave.  to  N  of  South  Diixbury  [8/21/88] 
Hingham  vicinity,  Boston  Harbor  Islands 

Archeological  District,  Address  Restricted 

[12/21/85] 
Wareham,  Tobey  Homestead,  Main  St  and 

Sandwich  Rd.  [6/05/86] 

SuffoUc  County 

Boston  vicinity,  Boston  Harbor  Islands 

Archeological  District,  Address  Restricted 

(12/21/85) 
Boston,  Anderson,  Larz,  Park  Historic 

District  /Brookline  MRAJ,  Bounded  by 

Goddard  and  Avon  Sts.  [10/17/85] 
Boston,  Brandegee  Estate  /Brookline  MRAJ 

280  Newton  St  [10/17/85] 
Boston.  Bui  finch  Triangle  Historic  District 

Roughly  bounded  by  Canal.  Market 

Merrimec.  and  Causeway  Sts.  [2/27/86] 
Boston.  Christ  Church.  1220  River  Rd.  (1/30/ 

66] 
Boston.  Dudley  Station  Historic  District. 

Washington.  Warren,  and  Dudley  Sts.  (12/ 

05/85] 
Boston.^  Engine  House  No.  34, 444  Western 

Ave.  [10/24/85] 
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Boston.  Filene's  Department  Store.  426 

Washington  St  [7/24/86] 
Boston,  Harris,  John,  House  and  Farm 

[Brookline  MRAJ  284  Newton  St  (10/17/ 

85] 
Boston.  Harriswood  Crescent.  60-88  Harold 

St  (3/13/86) 
Boston.  Locke— Ober  Restaurant.  3-4  Winter 

PI.  (7/24/86) 
Boston.  Richardson  Block,  113-151  Peari  and 

109-119  High  SU.  [8/09/86] 
Boston.  Sears '  Crescent  and  Sears '  Block,  38- 

68  and  70-72  Comhill  [8/00/86] 
Boston,  Second  Brazer  Building,  25-29  State 

St.  [7/24/88] 
Boston.  USS  CASSIN  YOUNG  (destroyerj 

Charlestowm  Navy  Yard  (1/14/86] 
South  Boston,  US  Post  Office  Garage,  135  A 

St.  [6/26/88] 

Worcester  County 

Aubum.  Stone,  Joseph,  House,  35  Stone  St 

(1/09/86) 
Gardner,  West  Gardner  Square  Historic 

District,  Roughly  bounded  by  City  Hall 

Ave..  Pleasant  Connors,  Parker,  and 

Central  Sts..  and  Providence  ft  Worcester 

RR  tracks.  [12/30/85] 
Hardwick,  Ware— Hardwick  Covered  Bridge, 

Old  GUbertville  Rd.  and  Bridge  St.  (5/08/ 

86] 
Hudson.  Felton  Street  School,  20  Felton  St 

[2/27/86] 
Spencer,  Spencer  Town  Center  Historic 

District,  Main  between  High  and  North  Sts. 

[6/26/86] 
Templeton,  Baldwinville  Village  Historic 

District,  Roughly  Elm  and  S.  Main  SU. 

between  Pleasant  St.  and  Mt.  View  (2/27/ 

86] 
Worcester,  Richmond,  Willard.  Apartment 

Block  [Worcester  MRAJ  43  Austin  St.  [11/ 

07/85) 
Worcester,  Russell,  The  [Worcester.  MRAJ 

40  Austin  St  [11/07/85] 

MICHIGAN 


/ 


Allegan  County 

Fillmore,  Old  Wing  Mission,  5298  E.  One 
hundred  Forty-seventh  Ave.  [8/13/86] 

Berrien  County 

Three  Oaks,  Warren  Featherbone  Company 
Office  Building,  3  N.  Ehn  St  (1/23/66) 

Branch  County 

Coldwater,  First  Presbyterian  Church,  52 
Marshall  St  [7/31/86] 

Charlevoix  County 

Boyne  City.  Wolverine  Hotel,  300  Water  St 
(2/13/86) 

Cheboygan  County 

Cheboygan.  Cheboygan  County  Courthouse, 
22a  Court  St  [5/08/86] 

Enunet  County 

Petoskey.  Allen.  /.  B..  House  [Petoskey  MRAJ 

B22  Grove  St.  [9/10/86] 
Petoskey.  Bartram,  Isaac  House  [Petoskey 

MRAJ  508  Wachtel  Ave.  [9/10/86] 
Petoskey,  Carmichael,  W.  S.,  House 

[Petoskey  MRAJ  301  ]ack8on  St.  (9/10/86) 
Petoskey.  Debenham,  /.  N.,  House  [Petoskey 

MRAJ  1101  Emmet  St  [9/10/86] 


Petoskey,  Fochtman,  Gerhard.  House 

/Petoskey  MRAJ  1004  Weukazoo  Ave.  (9/ 
'      10/88] 
Petoskey,  Fourth  Ward  Polling  Place 

/Petoskey  MRAJ  206  Washington  St  (9/10/ 

86] 
Petoskey,  Fryman.  Meyer.  House  [Petoskey 

MRAJ  211  Michigan  St  (9/10/86) 
Petoskey.  Grace  Methodist  Episcopal  Churai 

[Petoskey  MRAJ  625  Connable  St.  [9/10/ 

86] 
Petoskey,  Hobbins,  Bert  and  John,  House 

[Petoskey  MRAJ  1024  Emmet  St.  [0/10/86) 
Petoskey,  Hosman  and  Wheeler  Meat  Market 

[Petoskey  MRAJ  621  Ingalls  Ave.  (9/10/86) 
Petoskey,  Kabler,  John,  House  [Petoskey 

MRAJ  415  Jackson  St  [9/10/86] 
Petoskey,  Lesher,  Frank,  House  [Petoskey 

MRAJ  122  Sheridan  St  (9/10/86) 
Petoskey,  Malin,  A.,  House  [Petoskey  MRAJ 

54  Bridge  St  [9/10/86] 
Petoskey,  Markle,  George  and  Eugene,  House 

[Petoskey  MRAJ  701  Kalamazoo  St.  (9/10/ 

86] 
Petoskey,  McManus,  George,  House 

/Petoskey  MRAJ  121  State  St  [9/10/86] 
Petoskey,  Meyers,  Elias,  House  /Petoskey 

MRAJ  912  Baxter  St  [9/10/86] 
Petoskey,  Miller,  Jacob,  House  [Petoskey 

MRAJ  307  ]ack8on  St.  [9/10/86] 
Petoskey,  Nymon,  John,  House  [Petoskey 

MRAJ  915  Emmet  St.  [9/10/86] 
Petoskey,  Olin,  G.  W..  House  [Petoskey 

MRAJ  610  Kalamazoo  St.  (9/10/86) 
Petoskey,  Pennington,  Sarah,  House 

[Petoskey  MRAJ  719  Maple  St  (9/10/86) 
Petoskey,  Petoskey  Grocery  Company 

Building  [Petoskey  MRAJ  616  Petoskey  St 

(9/10/86) 
Petoskey,  Petoskey  Public  Works  Utility 

Building  [Petoskey  MRAJ  106  W.  Lake  St 

[9/13/86] 
Petoskey.  Rehkopf.  Phillip,  House  [Petoskey 

MRAJ  918  Howard  St  [9/10/88] 
Petoskey,  Schantz,  George,  House  and  Store 

[Petoskey  MRAJ  534  Wachtel  Ave.  [9/10/ 

86) 
Petoskey,  Schapler,  Frank,  House  /Petoskey 

MfiAJ  106  E.  Uke  ^.  [9/10/86] 
Petoskey,  Seventh  Day  Adventist  Church 

/Petoskey  MRAJ  224  Michigan  St.  (9/10/86) 
Petoskey,  Shafer's  Grocery  and  Residence 

/Petoskey  MRAJ  1018  Emmet  St.  [9/10/86] 
Petoskey.  Stout  House  [Petoskey  MRAJ  606 

Grove  St.  [9/10/86] 
Petoskey,  Trinity  Evangelical  Church 

[Petoskey  MRAJ  219  State  St.  [9/10/86] 
Petoskey,  VanZolenburg,  Jacob,  House 

[Petoskey  MRAJ  209  State  St.  (9/10/86) 
Petoskey,  Wells,  J  M.,  House  [Petoskey 

MRAJ  203  W.  Lake  St.  [9/10/86] 
Petoskey.  West  Mitchell  Street  Bridge 

[Petoskey  MRAJ  W.  MitcheU  St  at  Bear 

River (9/10/86) 
Petoskey,  Zion  Evangelical  Lutheran  Church 

[Petoskey  MRAJ  610  Petoskey  St  (9/10/86) 

Gratiot  County 

Alma  vicinity.  Holiday  Pork  Site  (20GR91J 
Address  Restricted  [12/06/85] 

Ingham  County 

East  Lansing.  Central  School.  325  W.  Grand 
River  Ave.  (4/10/86) 
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Kalamazoo.  Lilienfeld.  David,  House 
pCaJaaaKoo  MRA]U9  W.  Sovfli  9t  (1/23/ 


rCaonty 

Almont  Wett  Saint  Cimir  Street  Histone 
DistriU  12»-S28  W.  Stint  Qair  St  (5/06/ 

«N 
Dryden,  Dryden  Community  Country  Club — 

GeaemJ  S<iiuer  Hietarie  Patk  Complex. 

4725  &  Mill  Rd.{e/06/8^ 
Hadley  Townoahip,  UadJey  Plottr  end  Feed 

MiU.  3833  Hadley  Rd.  (t/Zi/M]  i 

Lanawsa  County 

Adrian.  DmnUowa  Adrian  CommerciaJ 
Historic  District,  Boughly  bounded  by 
Toledo.  N.  Bnad.  E.  Church  and  W. 
Maumee  Sts.,  and  S.  Winter  St.  and  the 
Raisin  River  [f/ 17/86] 

Tecumaeh,  Brookside  Cemetery  P'ecumaeh 
MRAJ.  N.  Union  St.  [8/13/86] 

Tecumseh.  Cattin,  Dr.  SamueL  House 
[Tecujuseh  MRAJ,  213  E.  Chicago  Blvd.  [8/ 

n/ae] 

Tecumseh.  Hall  Joseph  E.,  House  JTecumseh 

MRAJ.  210  S.  Oneida  St  [8/13/86] 
Tecumseh.  Hoyden.  William.  House 

Ueaunseb  MRAl  106  W.  Pottawatamie  (8/ 

13/86] 
Tecumseh.  Kempf.  George  J,  House 

[Teeumseh  MRAJ,  Z12  E.  Kilbuck  {8/13/86] 
Tecumseh.  Saint  Biiabeth  's  Church 

/Tecumseh  MRAJ,  302  E.  Chicago  Blvd.  [8/ 

13/86] 
Tecumseh.  Sparks,  G.  P.,  House  (Tecumseh 

MRAJ.  aOB  B.  Logan  St.  [8/13/86] 
Tecumseh.  Tecumseh  Downtown  Historic 

District,  E.  and  W.  Oiicago  Blvd.  and  & 

Evans  St  [4/17/86] 
Tecumseh,  Temple.  Samuel  H,  House 

(Tecumseh  MRAJ,  115  W.  Shawnee  St  18/ 

13/86] 

LivingBtaa  Couoly 

Brighton,  Western  House,  500  W.  Main  St  (4/ 
17/8^ 

MaoombCMntjr  I 

SterKog  Heights.  Upton.  William,  House. 
4M33  Utica  Rd.  [7/31/86] 

Maniatw  County 

Onekama  vicinity.  Portage  Point  Inn 
Complex.  8513  S.  Portage  Point  Dr.  [10/68/ 
85]  I 

MidUad  Coonty 

Midland  Midland  County  Courtbeuse,  301 
W.MainfltfS/t3/86] 

Oakland  Connty 

Bloomrield  Hills.  Affleck,  Ga^trS.  and 
Elizabeth  B..  House,  1925  N.  Woodonard 
Ave.  [10/03/85] 

Hotly.  Downtown  Holly  Commercial  District 
Roughly  bounded  by  MappleSt,  S.  Broad 
SU  Grand  Trunk  SR.  and  FirstSt  (4/25/86] 


I  County 

Mears  vicinity,  Mears.  Charles,  SihrerLake 
Boardi^ghoitte,  Comer  of  Ligbtbouse  and 
Silver  Lake  Channel  Sdi.  (7^/8^ 


ShiamaawCoaBljr 

Morrice  vicinity,  Horton.  William. 
Farmhouse,  1647  W.  Miller  M.  14/10/80) 

Washtanaw  County 

Safiine,  Anidn.  Joseph.  Hoiae  (Saline  MRAJ. 

218  Monroe  St  [10/10/85] 
Saline,  Church,  Zalmon,  House  (Saline 

MRAJ,  113  N.  Ann  Arbor  [18/10/85] 
Saline,  East  Mit^tgan  A  venue  Historic 

District  (Saline  MRAJ,  900-321  B.  Midiigan 

Ave.,  89-109  Maple  9L,  and  217, 300  and 

302  E.  Henry  [10/10/88] 
Saline,  Forbes,  fortin.  House  (Saline  MRAJ. 

211  N.  Ann  Arbor  St.  [10/10/85] 
Saline,  Guthard,  Charles,  House  (Saline 

MRAJ,  211 E.  Michigan  Ave.  [10/10/86] 
Saline,  Lutz,  George  R.,  House  JSaline  MBAJ, 

103  W.  Henry  St.  [10/10/85] 
Saline,  Miller—  Walker  House  (Saline  AOAJ. 

U7  McKay  St  [10/16/85] 
Saline,  North  Ann  Arbor  Street  Historic 

District  (Saline  MRAJ,  301.  303.  and  305- 

327  N.  Ann  Arbor  St  (lO/M/88] 
Saline,  Oakwood  Cemetery  Mausoleum 

[Saline  MRAl  Off  Monroe  St  [10/10/85] 
Saline,  Saline  First  Presbyterian  Church 

(Saline  MRAJ,  143  E.  Michigan  Ave.  [10/ 

10/85] 
Saline,  Sturm,  Louis,  House  (Saline  MRAJ, 

100  Russell  [10/16/85] 
Saline,  Union  Block  (Saline  MRAJ.  lt)0-110  B, 

Michigan  Ave.  [10/10/86] 
Saline,  Van  Duzer,  Samuel  Z7.  House  /Saitne 

MRAJ,  205  S.  Ann  Arbor  St.  [10/10/8^ 
Saline.  Wallace  Block— Old  Saline  Village 

Hall  (Saline  MRAJ,  101-118  S.  Ann  Arbor 

St.  (10/10/8^ 
Saline,  Watson,  Henry  R,  House  (Saline 

MRAJ.  7215  N.  Ann  Arbor-Saline  Rd.  (16/ 

10/85] 

Wayne  County 

Detroit  Alden  Park  Towers  (East  Jefferson 

Avenue  Residential  TRJ,  8100  R  Jefferson 

Ave.  [10/09/85] 
Detroit  Bagley,  John  N.,  House  (East 

Jefferson  Avenue  Residential  TRJ,  2921  E. 

leSerson  Ave.  (10/00/85] 
Detroit  Campau,  Joseph,  House  [East 

Jefferson  Avenue  Residential  TRJ,  2910  E. 

JefTerson  Ave.  [lrO!/Q9/85] 
Detroit  Cass  Motor  Sales  (University— 

Cultural  Center  Phase  I  SmAJ.  5800  Cass 

Ave.  [4/29/86] 
Detroit,  Chatawoiib  Apartments 

[University — Cultueal  Center  Phase  II 

MRAJ,  630  Merrick  [5/01/86] 
Detroit  Chene,  Alexander.  House  (East 

Jeff ersom  Avenue  Mesidential  TRJ,  3681 E. 

]efferson  Ave.  [10/00/85] 
Detroit  GAR  Building.  1942  Grand  River  Ave. 

[2/13/86] 
Detroit  Gaaleo  Court  Apartmeats  [East 

Jefferson  A  venue  BmfdegOal  TRJ,  2800  E 

Jefferson  Ave.  [10/09/85] 
Detroit  Hibbard  Apartment  Building  [East 

Jefferson  Aveaue  Residential  TRJ,  8606  B. 

lefferson  Ave.  [10/06/85] 
Detroit  Jefferson  Hall  [East  Jefferson  Avenue 

Residential  TRJ.  1406  E.  (efferson  Ave.  (10/ 

09/85] 
Detroit  #CMti,  The  (East  Jeffierson  Avenue 

AasiduUM/ 71?^  88M  E.  {effanoB  Aw.  in/ 

09/85] 


Dettoit  Mancbastar^partimuitB  (East 

Jefferson  Avenue  Reeideatiol  TRJ.  2(tt6  E. 

Jefferson  Ave.  (10/08/8^ 
Detroit  Ai/m^  JTiefSastJ^ersen  Avenue 

Residential  TBJ.  lOU  E.  jaflSBnon  Ava.  |10/ 

09/85] 
Detroit  Parker.  ArAurM,.  HeiuefBast 

Jefferson  A  venue  Residential  TRJ.  8115  B. 

Jeffenoo  Av*.  [10/00/86] 
litAitM,Pasadeim  Apartments  JEast  Jefferson 

Avenue  Residential  TRJ,  2170  E.  Jefferson 

Ave.  (lO/OB/88] 
Detroit  Ponchaiirain  Apaiisnents  [East 

Jef^fson  Avenue  Restdential  TRJ.  1350  E 

Jefferson  Ave.  (10/00/88] 
Detroit  Saint  Andrew's  Memorial  Episcopal 

Church  [University— Cultural  Center  Phase 

II  MRAJ.  5106  Anthony  Wayne  Dr.  (S/lS/ 

80! 
Detroit  Santa  Fe  Apartments  (University- 
Cultural  Center  Phase  II  MRAJ,  681 

Merrick  [5/01/86] 
Detroit  Smith.  Samuel  L.  House 

[University— Cultural  Center  Phase  I 

MRAJ.  5035  Woodward  [4/29/86] 
Detroit  Somerset  Apartments  (East  Jefferson 

Avenue  Residential  TBj,  1523  E  Jefferson 

Ave.  [10/09/85] 
Detroit  Sprague,  Thomas  S.,  House 

(University — Cultural  Center  Phase  I 

MRAJ.  80  W.  Pahner  [4/29/86] 
Detroit  Steams.  Frederick  /C  House  (East 

Jefferson  Avenee  Residentiql  TRJ.  8100  E 

lefferson  Ave.  [10/69/85] 
Detroit  Strasburg,  Herman.  House 

(University — Culturtd  Cotter  Phase  I 

MRAJ.  5415  Cass  [4/29/86] 
Detroit  Verone  Apartments  (University- 
Cultural  Center  Phase  IhOiAJ,  02  W.  Ferry 

[4/29/86] 
Detroit  Walker,  Franklin  H.,  House  (East 

Jefferson  Aveaue  Residential  TRJ.  2730  E 

Jefferson  Ave.  [10/09/85] 
Detroit  Wells,  William  H.  House  (East 

Jefferson  Avenue  Residential  TRJ.  2931 E 

Jefferson  Ave.  (10/06/85] 
Detroit  Whittier  Hotel  (East  Jefferson 

Avenue  Residential  TRJ,  415  Bums  Dr.  (10/ 

09/85] 
Highland  Park,  Highland  Pork  General 

Hospital,  357  Glendale  Ave.  llO/ai/asj 

Wexford  County 

Cadillac.  Q/</  Cadillac  City  Hall.  201  MitcheU 
St  [6/26/86] 

MINNESOTA 

Big  Sloaa  County 

Clinton.  Chicago,  Milwaukee,  and  St  Paul 
Depot  Main  and  Center  Sts.  [7/31/86] 

Odessa.  Odessa  JailrMain  and  Second  Sts. 
[7/24/86] 

Ch^tpewa  County 

Granite  Falls,  IVoover,  Julian  A..  House,  837 
Minnesota  Ave.  (0/20/80] 

CaokCouaty 

Grand  Marais  vicinity,  Clearwater  Lodge,  Off 

CR  86  [12/02/86] 
Grand  Marais  vicMty,  Saint  Ftands  Xavier 

Church.  US  61  [7/31/86] 
Schreeder  vicinity.  Schroeder  Lumber 

Company  Bunkhause.  USOl  (7/31/861 


MDiiNESOTA— Continued 
Cottonwood  County 

Mountain  Lake,  Bargen,  Isaac,  House,  IZtS 

Mountain  Lake  Rd.  [6/13/86] 
Westbrook,  Chicage,  SL  Paul,  Minneapolis, 

and  Omaha  Depot  Fourth  St.  at  First  Ave. 

[6/13/86] 

Douglas  County 

Osakis,  Osakis  Milling  Company,  Lake  St 
and  Central  Ave.  [7/03/86] 

Fillniore  County 

Rushford.  Southern  Minnesota  Depot  Elm  St 
and  Pickle  Alley  [6/20/86] 

Freeborn  County 

Albert  Lea,  Paine,  H.  A,  House.  609  W. 

Fountain  St  [3/20/86] 
Albert  Lea.  Wex^e.  £k.  Albert  C.  House.  216 

W.  Fountain  St  [6/13/86] 
Clarks  Grove.  ClarksCtove  Cooperative 

Creamery,  Main  6L£  and  independence 

Ave.  [3/20/86] 
Hayward  Township,  Lodge  Zate  Zapadu  No. 

44,  CH  30  [3/20/86] 
MansHeld  Township,  Niebuhr.  John. 

Farmhouse,  Off  CR  2  [3/20/86] 

Hennepin  County 

Minneapolis,  First  Church  of  Christ  Scientist 
614-620  E  Fifteenth  St  [6/20/86] 

Itasca  County 

Calumet  vicinity.  Hill  Annex  Mine,  Off  US 
160  [7/29/86] 

Kandiyohi  County 

Atwater,  Hotel  Atwater,  322  Atlantic  Ave.  (6/ 

13/86] 
Spicer  vicinity,  Spicer.  John  M.  Summer 

House  and  Farm.  600  S.  Lake  Ave.  [8/06/ 

86] 
Willinar  vidnity.  Endrestm,  Lars  and  Gun, 

House,  Off  CR  5  [7/24/86] 
Willmar,  Spicer,  John  M..  House.  515  Seventh 

St.  NW  [8/13/86] 
Willmar,  Willmar  Hospital  Farm  for 

Inebriates  Historic  District  Off  US  71  (8/ 

13/86] 

Lac  Qui  Parle  County 

Louisbuig.  District  School  No.  92.  First  St  at 
Third  Ave.  [6/20/86] 

Lake  County 

Two  Harbors.  Two  Harbors  Caraegie 
Library.  Fourth  Ave.'and  Waterfront  Dr. 
[7/31/88] 

Mofiison  County  ■ 

Little  Falls.  Burton — Rosenmeier  House,  606 

First  St  SE  [3/13/88] 
Motley.  White,  Almond  A.,  House,  Cleveland 

and  Beaulieu  Sts.  [3/13/86] 


Mower  County 

Adams,  First  National  Bank  of  Adams,  322 

Main  St  (3/20/86] 
AiMtin.  Wri^  Arthur  W.,  House,  900  Fourth 

Ave.  NWl3/20/8e] 
Grand  Meadow,  Booth  Post  No.  130— Grand 

Army  of  the  Republic  Hall,  S.  Main  St. 

between  nrst  and  Second  fits.  l6|/l8/86] 
Johnsfang,  Preuad  State,  CR  7  (4rM/8e] 
LeRoy.  Knt  State  Bank  of  LeRoy,  Main  St 

and  Broadway  [3/20/86] 


LeRoy,  LeRoy  Public  Library,  Luela  St  and 
Broadway  [8/20/86] 

^acoUet  County 

St.  Peter,  Center  Building— Minnesota 
Hospital  for  the  Insane.  Freeman  Dr.  (7/31/ 
86] 

Norman  County 

Hendrum  vidnity,  Canning  Site  (21NR9J. 
Address  Restricted  [6/19/86] 

Otter  Tail  County 

Fergus  Falls.  Barnard  Mortuary,  110  N.  Union 

Ave.  [8/13/86] 
Fergus  Falls,  Clement  C.  C,  House,  608  N. 

Burlington  Ave.  [8/13/86] 
Fergus  Palls,  Fergus  Falh  State  Hospital 

Complex,  MN  297  [6/86/86] 
Fergus  Falls,  Mason,  John  W.,  House,  205  W. 

Vem<xi  Ave.  [8/13/86] 
Fergus  Falls.  Webber,  E.  /.,  House.  506  W. 

Lincoln  Ave.  [8/13/86] 
Perham,  Perham  City  Hall  and  Fire  Station. 

153  E.  Main  [7/31/86] 

Ramsey  County 

St  Paul.  College  of  St  Catherine— Derham 

Hall  and  Our  Lady  of  Victory  Chapel.  2004 

Randolph  Ave.  [10/31/85] 
St.  Paul.  Highland  Park  Tower,  1570  Highland 

Pkwy.  [7/17/88] 
St.  Paid,  United  Churdt  Seminary,  2401  Como 

Ave.  [10/31/85] 

Renville  County 

Fairfax,  Minneapolis  and  St  Louis  Depot. 

Park  St  and  Second  Ave.  S  (7/24/86] 
OUvia,  Renville  County  Courthouse  and  Jail. 

DePue  Ave.  E  and  Fifth  St.  S  [6/13/88] 
Sacred  Heart  vicinity.  Brown.  Joseph,  House 

Ruins.  CR  15  [8/03/86] 
Sacred  Heart  vicinity,  Rudi,  Lars,  House,  CR 

15  [7/24/86] 

Sheriiuma  County 

Elk  River.  Sherburne  County  Courthouse,  326 

Lowell  Ave.  [1/23/88] 
St  Cloud.  Minnesota  State  Reformatory  for 

Men  Historic  District  Off  MN  301  (7/17/ 

86] 

St  Louis  County  -^ 

Duluth,  Duluth  State  Normal  School  Historic 

District  E  Fifth  St  [11/06/85] 
Duluth,  Sacred  Heart  Cathedral  and 

Cathedral  School,  206  and  211 W.  Fourth 

St.  [6/26/86] 
Hibbing,  Androy  Hotel  692  E  Howard  St  (6/ 

13/86] 
Meadowlands  vicinity.  Western  Bohemian 

Fraternal  Union  Hall,  CR  29  [7/31/86] 

Steams  County 

St  Cloud.  Carter  Block.  501-611  First  St  N 
[6/13/86] 

Steele  County 

Medford,  Clinton  Palls  Mill  and  Dam,  Off  CR 

9 [7/03/86] 
Owatonna,  Adair,  Dr.  John  H,  House,  322  E 

Vine  St  [7/03/86] 
Owatonna,  Kaplan  Apartments.  115  W.  Rose 

St  (7/03/66] 
Owatonna,  Owatonna  High  School  333  E 

School  St  [7/31/86] 


Owatonna.  Owatonna  Water  Works  Pumping 
Station.  W.  School  St  and  Mosher  Ave.  (8/ 
13/86] 

Traverse  County 

Browns  Valley,  Fort  Wadsworth  Agency  and 
Scout  Headquarters  Building,  Broadway 
and  Dakota  Aves.  [7/17/86] 

WaaUnglon  County 

Bayport,  Stillwater  State  Prison  Historic 
DistricU  5500  Pickett  Ave.  [7/10/86] 

Yellow  Medicine  County 

Canby,  Lundring  Service  Station,  201  First  8t 

E  [6/20/88] 
Clarkfield  vicinity,  Swede  Prairie  Progressive 

Farmers' Club,  CR  9  (6/13/86] 

MISSISSIPPI 
Adams  County 

Nhtchez  vicinity,  Carmel  Presbyterian 
Church,  Carmel  Church  Rd.  [10/31/85] 

Washington.  Washington  Methodist  Church 
Main  and  Church  SU.  [9704/86] 

Attala  County 

Goodman  vicinity,  Shrock  House.  Shrock  Rd. 

[12/10/85] 
Kosciusko.  Johnson — Sullivant  House,  709  & 

Wells  St  [6/26/86] 

Coahoma  County 

Friars  Point  vicinity,  Dickerson  Site 
(22C0S02).  Address  Restricted  [9/11/86] 

Mattson  vicinity.  Spendthrift  Site  (22C0520J. 
Address  Restricted  [9/11/86] 

Copiah  County 

Gallman,  Gallman  Historic  District  Roughly 
US  51  and  Church  St  [3/31/86] 

Hanoock  County 

Bay  St  Louis,  Rocket  Propulsion  Test 
Complex  National  Space  Technology 
Laboratories  (NSTL)  [10/03/85] 

Harrison  County ' 

Biloxi,  House  at  407  East  Howard  Avenue, 
407  E  Howard  Ave.  17/17(061 

Hinds  County 

Jackson,  Galloway — Williams  House,  iZ7  E 

Fortification  St  [10/10/85] 
Jackson.  Green,  Gamer  Wynn.  House,  647  N. 

State  St  |10/31/8S] 
Jackson.  Hinds  County  Courthouse. 

Pascagoula  St.  [7/31/86] 
Raymond  vicinity.  Porter  Family  Homestead 

(Raymond  and  Vicinity  MRAJ,  Off  MS  18 

[7/15/86] 
Raymond,  Boteler,  Lillian.  House  [Raymond 

and  Viqinity  MRAJ.  214  Port  Gibson  Rd. 

[7/15/86] 
Raymond.  Duprce    Ratliff  House  [Raymond 

and  Vicinity  MRAJ,  101  Dupree  St 

[7/15/88]  ' 

Raymond.  Gibbs — Von  Scatter  House 

[Raymond  and  Vidnity  MRAJ  S  side  of 

Dupree  St.  [7/15/86] 
Raymond,  Hinds  County  Courthouse 

(Raymond  and  Vicinity  MRAJ,  E  Main  and 

N.  Oak  Sts.  (7/15/86] 
Raymond  Illinois  Central  Railroad  Depot 

[Raymond  and  Vicinity  MRAJ.  E  Main  and 

Raihtud  Sts.  [7/15/86] 
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MISSISSIPPI— Continued  I 

Raymond.  Keith  Press  Building  [Raymohd 

and  Vicinity  MRAJ,  234  Town  Sq.  [7/15/86] 
Raymond,  Main  Hail  [Raymond  and  Vicinity 

MRAJ.  NW  of  Cain  Hall  [7/15/861 
Raymond.  Phoenix  HaJJ—fohnson-Hafper 

House  [Raymond  and  Vicinity  MRAJ,  527 

E.  Palestine  St  [7/15/86] 
Raymond,  Saint  Mark 's  Episcopal  Church 

{Raymond  and  Vicinity  MRAJ,  W,  Main 

and  N.  Oak  SU.  [7/15/86] 
Raymond,  Shelton  House  [Raymond  and 

Vicinity  MRAJ.  561  W.  Main  St 

[7/15/86]  I 

Hofanes  County 

Howard  vicinity.  Clifton  Plantation  House. 
Off  MS  12  [10/03/85] 

Humpiinys  County 

Midnight  vicinity.  Midnight  Mound  Site 
122HU509).  Address  Restricted 
[4/25/86]  I 

Kemper  County 

Moscow  vicinity,  Oliver  House,  1  mi.  SW  of 
Moscow  off  MS  493  [10/31/85] 
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Lauderdale  County 

Causeyville.  CauseyviUe  Historic  District 
Meridian-Causeyville  Rd.  [1/02/86] 

Lae  County 

Tupelo.  North  Broadway  Historic  District, 
300  blk.  of  N.  Broadway  St  [10/31/85] 

Leflon  County 

Greenwood,  Boulevard  Subdivision  Historic 

District  [Greenwood  MRAJ,  Roughly 

bounded  by  Jeff  Davis  Ave..  Poplar  St., 

President  Ave.,  and  Grand  Boulevard 

[3/02/86] 
Greenwood,  Building  at  710  South  Boulevard 

[Greenwood MRAJ,  710  South  Blvd.  [11/04/ 

85] 
Greenwood,  Building  at  308  Lamar  Street 

[Greenwood  MRAJ,  308  Lamar  St 

[11/04/85] 
Greenwood.  Building  at  312  George  Street 

[Greenwood  MRAJ.  312  George  St 

[11/04/85] 
Greenwood,  Central  Commercial  and 

Railroad  Historic  District  [Greenwood 

MRAJ.  Roughly  bounded  by  Washington 

St,  Main  and  Lamar  Sts.  and  Ave.  F, 

Wardaman  and  Johnson  Sts.,  and  Cotton 

and  Fulton  Sts.  [11/04/85] 
Greenwood,  First  Methodist  Church  of 

Greenwood  [Greenwood  MRAJ.  310  W. 

Washington  St  [11/04/85] 
Greenwood,  Greenwood  High  School 

[Greenwood  MRAJ.  400  Cotton  St 

[11/04/85] 
Greenwood,  River  Road  and  Western 

Downtown  Residential  Historic  District 

[Greenwood  MRAJ.  Roughly  bounded  by 

River  Rd.,  Dewey  and  Gillespie, 

Washington  and  Johnson,  and  First  Sta. 

[3/02/86] 
Greenwood.  Rosemary— Humphreys  House 

[Greenwood  MRAJ.  1440  Grand  Blvd. 

[11/04/85] 
Greenwood.  Southworth  House  [Greenwood 

MRAJ,  1106  Mississippi  Ave.  [11/04/85] 
Greenwood.  Wesley  Memorial  Methodist 

Episcopal  [Greenwood  MRAJ,  800  Ho%««rd 

St  [11/04/85] 


Greenwood.  Williams  Landing  and  Eastern 
Downtown  Residential  Historic  District 
[Greenwood  MRAJ.  Roughly  bounded  by 
Front  McLemore  and  Lamar,  Market  and 
George  Sts.  [3/02/86] 

Greenwood.  Wright  House  [Greenwood 
MRAJ.  414  Fulton  Ave.  [11/04/85] 

Minter  City  vicinity.  Falls  Site  (22LF507J. 
Address  Restricted  [5/01/86] 

Lowndes.County 

Columbus.  Jones— Banks— Leigh  House.  824 

Seventh  St.  N  [10/31/85] 
Columbus.  Old  Fori  House.  510  Seventh  St  N 

[10/31/85] 

Madison  County 

Madison,  Curran,  John,  House  [Madison 

MRAJ.  Main  St  [3/02/86] 
Madison.  Dorroh  Street  Historic  District 

[Madison  MRAJ.  103, 1(B,  and  115  Dorroh 

St  [3/02/86] 
Madison.  Farr  Mercantile  C0.—R.B.  nice 

Mercantile  Co.  [Madison  MRAJ,  Main  and 

i^ilroad  [3/02/86] 
Madison,  Madison— Ridgeland  Public  School 

[Madison  MRAJ.  Montgomery  St.  [3/02/86] 
Madison.  Strawberry  Patch — McKay  House 

[Madison  MRAJ,  Old  Canton  Rd.  [3/02/86] 

Oktibbeba  County 

Starkville.  Cedars,  The,  Old  W.  Point  Rd. 

[10/10/85] 

Pontotoc  County 

Pontotoc  vicinity,  Lochinvar,  MS  15  S  of 
Pontotoc  [3/13/86] 

Quitman  County 

Marks  vicinity.  Posey  Site  (22QUS00J. 

Address  Restricted  [9/11/86] 
Marks  vicinity.  Shady  Grove  Site  (22QU525J. 

Address  Restricted  [9/11/86] 

Warren  County 

Vicksburg,  Harding.  P.  M.,  House,  1402 

Chambers  St.  [7/17/86] 
Vicksburg,  South  Vicksburg  Public  School 

No.  200,  900  Speed  St  [3/20/86] 

Washington  County 

Leland  vicinity,  Hollyknowe.  SE  of  jet  of  US 
82  and  CR  299  [10/10/85] 

Wilkinson  County 

Woodville  vicinity,  Anderson  Mound. 
Address  Restricted  [S/Ol/86] 

Yazoo  County 

Lake  City  vicinity,  Shellwood  Site  (22YZeOOJ. 
Address  Restricted  [4/25/80] 

MISSOURI 

Buchanan  County 

St  Joseph.  Christian  Sachau  Saloon 

[Frederick  Avenue  MRAJ.  1615  Frederick 

Ave.  [10/25/85] 
St.  Joseph,  City  Hose  Company  No.  9 

[Frederick  Avenue  MRAJ,  2217  Frederick 

Ave.  [10/25/85] 
St  Joseph.  Geiger.  Dr.  Jacob.  House— Maud 

Wyeth  Painter  House  [Frederick  Avenue 

MRAJ,  2501  Frederick  Ave.  [3/12/86] 
St  Joseph,  St  Joseph  City  Hall  [Frederick 

Avenue  MRAJ.  Frederick  Ave.  at  Eleventh 

St  [10/25/85] 


St  Joseph.  Wyeth  Flats  [Frederick  Avenue 
MRAJ,  lOlS-1031  Faraon  St  [10/25/85] 

Butlor  County 

Poplar  Bluff  vicinity,  Hargrove  Pivot  Bridge, 
CR  159  [10/15/85] 

Claik  County  | 

Kahoka.  Hiller,  Colonel  Hiram  M.,  House,     '< 
520  N.  Washington  [7/21/86]  | 

Coopar  County 

Pilot  Grove,  Mount  Nebo  Baptist  Church,  MO 
135/E  [5/23/88] 

Howard  County 

Fayette.  Coleman  Hall,  502  N.  Linn  (6/II/86] 
Jackson  County 

Independence,  Lewis — Webb  House.  302  W. 

Mill  [2/06/86] 
Independence.  Woodson— Sawyer  House, 

1604  W.  Lexington  [3/20/86] 
Kansas  City,  Firestone  Building,  2001  Grand 

Ave.  [1/03/86] 
Kansas  City,  Santa  Fe  Place  Historic  District, 

Roughly  bounded  by  Twenty-seventh  St., 

Indiana  Ave.,  Thirtieth  St,  and  Prospect 

Ave.  [5/30/86] 
Kansas  City,  WILLIAMS.  MITCHELL 

(drOlgeJ.  Army  Corps  of  Engineers  Harbor 

[10/00/85] 
Lee's  Summit  Longview  Farm.  11700  and  850 

aw.  Longview  Rd.  [10/24/85] 
Lee's  Summit  Saint  Piiul's  Episcopal  Church. 

Fifth  and  S.  Green  Sts.  [10/03/85] 

Jasper  County 

Carthage,  Cassill  Place  Historic  District  [City 
of  Carthage  MRAJ.  W.  Central  [1/02/86] 

Maoon  County 

Macon.  Wardell  House.  1  Wardell  Rd.  (3/12/ 
86] 

Marion  County 

Hannibal,  Broadway  District  [Hannibal 

Central  Business  District  MRAJ.  Roughly 

bounded  by  S.  Main,  Broadway,  and  S. 

Third  Sts.  [8/OI/86] 
Hannibal,  Buildings  at  207-209  South  Main 

St  [Hannibal  Central  Business  District 

MRAJ.  207-209  S.  Main  St  [8/OI/88] 
Hannibal,  Davidson  Building  [Hannibal 

Central  Business  District  MRAJ.  106  S. 

Main  St  [8/01/86] 
Hannibal,  Digel  Block  {HannibaJ  Central 

Business  District  MRAJ,  218-222  S.  Main 

St  [8/01/86] 
Hannibal,  Elliott's,  Robert.  Wholesale 

Grocery  [Hannibal  Central  Business 

District  MRAJ,  116-120  S.  Third  St  (8/(^/ 

*1 
Hannibal  Green  Double  House  [Hannibal 

Central  Business  District  MRAJ,  113-115  S. 

Third  St  [8/01/86] 
Hannibal.  Hafner  Grocery  Warehouse 

[Hannibal  Central  Business  District  MRAJ. 

101 B.  Church  St  [8/01/86] 
Hannibal.  Hobnes-Dakin  Building  [Hannibal 

Central  Business  District  MRAJ.  i20-122  S. 

Main  St  [8/01/86] 
Hannibal,  Mark  Twain  Hotel  [Hannibal 

Central  Business  District  MRAJ.  3110^ 

Main  St  [8/OI/86] 


MISSOUKI— Continued 

Hannibal  North  Main  Street  Historic  District 

[Hannibal  Central  Business  District  MRAJ, 

Roughly  bounded  by  Bird  N.  Main,  and 

Hill  Sts.  [8/01/86] 
Hannibal,  Standard  Printing  Company 

[Hannibal  Central  Business  District  MRAJ, 

301  N.  Third  St  (8/01/86] 

Saline  County 

Marshall.  Baity  Hall,  Missouri  VaUey 
College.  600  E.  College  [6/25/86] 

8L  Louis  County 

University  City,  Parkview  Historic  District, 
Roughly  bounded  by  Delmar  Ave..  Skinker. 
Millbrook  Blvds..  and  Mellvilie  Ave.  [3/14/ 
86] 

Webster  Groves.  Central  Webster  Historic 
District  Roughly  bounded  by  E.  and  S. 
Cedar.  Plant  and  W.  Maple  Avec.  E.  and 
W.  Jackson  Rd..  and  Gray  Ave.  [6/11/86] 

SL  Louis  Independent  Qty 

St  Louis  (Independent  CityJ.  Chopin.  Kate, 

House,  4232  McPherson  Ave.  [2/14/86] 
St  Louis  (Independent  City).  Clemens 

House— Columbia  Brewery  District 

(Boundary  Increase),  Rou^ly  bounded  by 

8t  Louis  Ave..  N.  Florissant  Ave..  Maiden 

Ln..  and  N.  Twenty-first  and  N.  Twentieth 

Sts.  [7/22/86] 
St  Louis  (Indepandeot  City),  Dorris  Motor 

Car  Coatpaey,  4100  Laclede  {S/Ol^ae] 
St  Louis  (Independent  City).  Fashion  Square 

Building.  1307  Washington  Ave.  [10/09/85] 
St  Louis  (Independent  City),  Lafayette 

Square  Historic  District  (Boundary 

Increase),  Roughly  tiounded  by  .Gbwtsau 

Av&.  Dolmaa  Lafayette  Ave^  andS. 

Eighteenth  St  and  Vail  Pi.  and  McKay  PL 

[7/M/88] 
^t  Louis  (Independent  City).  Neighborhood 

Gardens  Apartments,  W05  N.  SevaiUb  St 

[1/31/86] 
St  Louis  (Independadt  City).  Olive  Street 

Terra  Cotta  District  600-622  Olive  St.  [1/ 

02/86] 
St  Louis  (Independent  City),  Olympia.  The, 

3883  W.  Pine  and  200  N.  Vandevsnter  (8/ 

01/86] 
St.  Louis  (Independent  Qty).  Parkview 

Historic  District,  Roughly  bounded  by 

Delmar  Ave..  Skinker.  Millbrook  Blvds., 

and  Mellvilie  Ave.  [3/14/86] 
St.  Louis  (Independent  City),  Saint  Matthew's 

Parish  Complex,  Sarah  and  Kennerly  [8/ 

06/86] 
St  Louis  (Independent  City).  Sanitol  Building, 
II   4252-4284  Laclede  Ave.  [10/21/85] 
t  Louis,  Forest  Park  Headquarters  Building, 

115  Union,  Forest  Park  [6/II/86] 
5t  Louis.  USS INA  UGURAL  (fleet 

minesweeper),  300  N.  Wharf  St.  [1/14/86] 
St  Louis  (Independent  City).  Benton  Park 
.  District  Bounded  by  Gravois  Ave..  1-55.  S. 

Broadway,  and  Jefferson  St.  [12/30/85] 

MONTANA 
Baaveihead  County 

Dillon.  US  Post  Office— Dillon  Main  [US  Post 
Offices  in  Montana.  1900-1941,  THJ,  117  S. 
Idaho  St  [3/14/86] 

Carbon  County 

Joliet  Baker  and  Lovering  Store  [Joliet 
Montana  MRAJ.  Main  St  [5/02/86] 


JoUet  Fice  Hall  [foliet  Montana  MRAJ,  Main 

St.  [5/02/86] 
Joliet  House  oa  Railroad  Avenue  [Joliet 

Montana  MRAJ,  Railroad  Ave  [5/02/86] 
Joliet.  Joliet  Bridge  fjoliet  Montana  MRAJ, 

Main  St  S  of  Joliet  over  Rock  Cie^  [5/02/ 

86] 
Joliet  foliet  Residential  Historic  District 

[Joliet  Montana  MRAJ,  Rou^y  bounded 

by  Northern  Pacific  RR  and  US  12.  SUte 

St,  Carbon  Ave.,  and  Second  St  [5/02/86] 
Joliet.  Joliet  High  School  [Joliet  Montana 

MRAJ,  Main  St.  [5/02/86] 
Joliet  Rock  Creek  State  Bank  [Johet  Montana 

MRAJ,  Main  St  [5/02/86] 
Joliet  SmiA,  T.  W.,  House  [Joliet  MontanaJ, 

Front  St.  [5/02/86] 
Joliet  Southern  Hotel  [Joliet  Montana  MRAJ, 

Main  St.  [5/02/86] 
Red  Lodge,  Hi  Bug  Historic  District  Roughly 

bounded  by  W.  Third  St,  N.  Villard  Ave.. 

W.  Eighth  St.  and  N.  Word  Ave.  [7/23/86] 
Red  Lodge.  Red  Lodge  Commercial  Historic 

District  (Boundary  Increase),  S.  Broadway 

between  Eighth  and  Fifteenth  Sta.  [8/28/86] 
Red  Lodge.  Warila  Boarding  House  and 

Sauna,  2ffN.  Haggin  [10/24/85] 

Cascade  County 

Great  Falls.  Randall  Harry  R.  House.  1003 
Fourth  Ave.  N  [3/27/88] 

Great  Falls,  US  Post  Office  and  Courthouse- 
Great  Falls  [US  Post  Offices  in  Montana, 
1900-1941  TRJ,  215  First  Ave.  N  [3/14/86] 

CualerCoimty 

Miles  City,  Harmon.  William.  House.  1005 
Pahner  [9/25/88] 

Miles  City,  US  Post  Offic»-Miles  City  Main 
[US  Post  Offices  in  Montana,  1900-1941, 
TRJ,  106  N.  Seventh  St.  [3/14/86] 

Deer  Lodge  County 

Anaconda,  Club  Modeme,  811  R  Park  [8/14/ 

86] 
Anaconda,  US  Post  Office— Anaconda  Main 

[US  Post  Offices  in  Montana,  1900-1941, 

TRJ,  218  Main  St  [3/14/86] 

Fergus  County 

Lewistown.  Ayers  House  [Lewistown  MRAJ. 

316  Eighth  Ave.  S  [1/10/66] 
Lewistown.  Clark-Oudwell House 

[Lewistown  MRAJ.  523  W.  Watson  [l/lO/ 

86] 
Lewistown.  First  Preebyterian  Church 

[Uwistown  MRAJ,  215  Fifth  Ave.  S  [1/10/ 

86] 
Lewistown.  House  at  818  West  Janeaux 

[Lewistown  MRAJ,  618  W.  Janeaux  [l/lO/ 

86] 
Lewistown,  House  at  301  Eighth  Avenue, 

South  [Lewistown  MRAJ,  301  Eighth  Ave.  S 

[1/10/86] 
Lewistown.  Lewistown  Mercantile  Company 

[Lewistown  MRAJ.  220  £.  Main  [2/03/86] 
Lewistown,  US  Post  Office  and  Federal 

Building — Lewistown  [US  Post  Offices  in 

Montana.  190O-1941.  TRJ.  204  Third  Ave.  N 

[3/14/88] 

Flathead  County 

Essex.  Izaak  Walton  Ina.  Off  US  2  adjacent 

to  RR  JD  Essex  [10/18/85] 
Polebridge.  Adair,  W.  L,  General  Mercantile 

Historw  District  Polebridge  Loop  Rd.  Vt 

mi.  E  of  N.  Fork  Rd.  [2/Oe/M] 


West  Glacier  vicinity.  Belly  River  Ranger 

Station  Historic  District  (Glacier  National 

Pork  MRAJ,  Head  of  Belly  River  Valley  [2/ 

14/86] 
West  Glacier  vicinity.  Bowman  Lake  Patrol 

Cabin  [Glacier  National  Park  MRAJ. 

Lower  end  of  Bowman  Lake  %  mi.  E  of 

Bowman  Lake  Ranger  Station  [2/14/86] 
West  Glacier  vicinity.  Ford  Creek  Patrol 

Cabin  (Glacier  National  Park  MRAJ.  Rt  7 

[2/14/86] 
West  Glacier  vicinity,  Gunsight  Pass  Shelter 

[Glacier  National  Park  MRAJ.  Jet.  of 

Gunsight  Pass  Trail  and  the  Continental 

Divide  [2/14/88] 
West  Glacier  vicinity.  Huckleberry  Fire 

Outlook  [Glacier  National  Park  MRAJ. 

Summit  of  Huckleberry  Mtn.  [2/14/86] 
West  Glacier  vicinity,  Kintla  Lake  Ranger 

Station  [Glacier  National  Park  MRAJ.  S 

shore  of  Kintla  Lake  [2/14/86] 
West  Glacier  vicinity,  Kishenehn  Ranger 

Station  Historic  District  [Glacier  National 

Park  MRAJ,  3  mi.  S  of  Canadian-US  border 

near  Kishenehn  Creek  and  the  North  Fork 

River [2/14/86] 
West  Glacier  vicinity,  Logan  Creek  Patrol 

Cabin  [Glacier  National  Park  MRAJ.  E  side 

of  Going-to-the-Sun  Hwy.  at  Logan  Creek 

crossing  [2/14/86] 
West  Glacier  vicinity,  Looeman  Fire  Lookout 

[Glacier  National  Park  MRAJ,  Access  via 

Loneman  Mountain  Trail  [2/14/86] 
West  Glacier  vicinity.  Lower  Nyack 

Snowshoe  Cabin  [Glacier  National  Park 

MRAJ,  W  side  of  Nyack  Creek  Trail  [2/14/ 

86] 
West  Glacier  vicinity,  Numa  Ridge  Fire 

Lookout  [Glacier  National  Park  MRAJ, 

Near  Bowman  Lake  [2/14/86] 
West  Glacier  vicinity,  Nyack  Ranger  Station 

Bam  and  Fire  Cache  [Glacier  National 

Park  MRAJ.  Nyack  Ranger  Station  [2/14/ 

86] 
West  Glacier  vicinity,  Polebridge  Ranger 

Station  Historic  District  [Glacier  National 

Park  MRAJ.  Rt.  7  and  W  bank  of  N.  Fork 

Rd.  [2/14/86] 
West  Glacier  vicinity.  Ptarmigan  Tunnel 

[Glacier  National  Park  MRAJ,  N  of 

Ptarmigan  Lake  [2/14/86] 
West  Glacier  vicinity,  Quartz  Lake  Patrol 

Cabin  [Glacier  National  Park  MRAJ.  Foot 

of  Quartz  Lake  [2/14/88] 
West  Glacier  vicinity.  Saint  Mary  Ranger 

Station  [Glacier  National  Park  MRAJ.  E 

end  of  Upper  Saint  Mary  Lake  [2/14/66] 
West  Glacier' vicinity,  Scalplock  Mountain 

Fire  Lookout  [Glacier  National  Park  MRAJ, 

Accessible  by  trail  connecting  to  Boundary 

Trail  near  Walton  Ranger  Station  [2/14/86] 
West  Glacier  vicinity,  Skyland  Camp — 

Bowman  Ijike  Ranger  Station  [Glacier 

National  Park  MRAJ.  SW  shore  of  Bowman 

Lake  [2/14/86] 
West  Glacier  vicinity.  Slide  Lake-Otatso 

Creek  Patrol  Cabin  and  Woodshed 

[Glacier  National  Park  MRAJ.  N  side  of 

Otatso  Creek  [2/14/86] 
Wast  Glacier  vicinity.  Two  Medicine  General 

Store  [Glacier  National  Park  MRAJ.  E 

shore  of  Two  Medicine  Lake  [2/14/86] 
West  Glacier  vicinity,  Upper  Kintla  Lake 

Patrol  Cabin  [Glacier  National  Park  MRAJ. 

Head  of  Kintla  Lake  [2/14/86] 
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West  Glacier  vicinity,  Upper  Logging  Lake 
Snowshoe  Cabin  [Glacier  National  Park 
MRAJ.  Near  head  of  Logging  Lake  [2/14/86] 

West  Glacier  vicinity,  Upper  Nyack 
Snowshoe  Cabin  [Glacier  National  Pork 
MRAJ.  N  side  of  Nyack  Creek  [2/l4/aBJ 

West  Glacier.  Fielding  Snowshoe  Patrol 
Cabin  [Glacier  National  Park  MRAJ,  Off 
US  2  [2/14/86] 

Granite  County  i 

Philipsburg.  Philipsburg  Historic  District 
[miijxburg  Montana  MRAJ.  Roughly 
bounded  by  Gamma  St  and  Cleveland 
Ave..  Montgomery,  Madison  and  Duffy, 
and  Cedar  and  McDonald  Sts.  [9/30/86] 

Hill  County 

Havre,  Carnegie  Public  Library,  447  Fourth 

Ave.  [7/24/86] 
Havre,  Clack,  H.  Earl,  House,  532  Second 

Ave.  [10/24/85] 
Havre,  US  Post  Office  and  Courthouse-^ 

Havre  Main  [US  Post  Offices  in  Montana. 

1900-1941.  TRJ.  306  Third  Ave.  [3/14/86] 


JefTersoa  County 

Montana  City  vicinity,  MacHaffie  Site 
(24JF4),  Address  Restricted  [4/03/86] 

Lewis  and  CUik  County  \ 

Helena,  Helena  South-Central  Historic 
District  Roughly  bounded  by  Broadway,  S. 
Davis  St.  dty  limits,  and  S.  Warren  Si  [7/ 
28/88] 

Lincoln  County  | 

Eureka,  Eureka  Community  Hall,  Cliff  St  [10/ 
18/85] 


Madison  County 

Laurin.  Saint  Mary  of  the  Assumption,  Off 
MT  287  [10/24/85] 

Missoula  County  ! 

Frenchtown.  Saint  John  the  Baptist  Catholic 

Church.  Mullan  Rd.  [3/27/86] 
Lolo  National  Forest  Camp  Paxson  Boy 

Scout  Camp  (24M077),  Seeley  Lake  [3/21/ 

86] 

Park  County 

Cooke  City,  Cooke  City  Store,  Main  St  [3/27/ 
86] 

Livingston,  US  Post  Office— Livingston  Main 
[US  Post  Offices  in  Montana,  1900-1941, 
TRJ.  105  N.  Second  St  [3/14/86] 

Roeebud  County 

Forsyth.  Rosebud  County  Courthouse,  1250 
Main  St  [4/17/86]  i 

VaOey  County  ' 

Fort  Peck,  Administration  Building  [Fort  Peck 

MRAJ.  E.  Kansas  Ave.  [8/13/86] 
Fort  Peck,  Employee 's  Hotel  and  Garage 

[Fort  Peck  MRAJ,  S.  Missouri  Ave.  [8/13/ 

86] 
Fort  Peck,  Fort  Peck  Original  Houses  Historic 

District  [Fort  Peck  MRAJ.  1101-1112  E. 

Kansas  Ave.  [8/13/86] 
Fort  Peck.  Fort  Peck  Dam  [Fort  Peck  MRAJ. 

On  the  Missouri  River  [8/13/86] 
Fort  Peck.  Garage  and  Fire  Station  [Fort  Peck 

MRAJ  Gasconade  St  (8/13/86) 
Fort  Peck.  Hospital  [Fort  Peck  MRAJ.  S. 

PUtte  St  [8/13/86] 


Fort  Peck.  RecreaUan  Hall  [Fort  Peck  MRAJ. 

Missouri  Ave.  [8/13/86] 
Glasgow,  US  Post  Office  and  Courthouae— 

Glasgow  Main  [US  Post  Offices  in 

Montana,  1900-1941,  TRJ  605  Second  Ave. 

S  [3/21/86] 

YeDowstooe  County 

Billings.  Masonic  Temple.  2806Third  Ave.  N 
[4/17/86] 

Billing  US  Post  Office  and  Courthouse- 
Billings  [US  Post  Offices  in  Montana,  1900- 
1941,  TRJ  2802  First  Ave.  N  [3/14/86] 

N.  MAIUANA  ISLANDS 

Saipan  Munidftality 

San  Jose  (Saipan)  vicinity,  Tachoqnya, 
Address  Restricted  [2/13/86] 

Tinian  Municipality  , 

Tinian  Village  (Tinian).  Tinian  Landing 
Beaches,  Ushi  Point  Field.  Tinian  Island, 
Address  unknown  at  this  time  [12/30/85] 

NEBRASKA 
Burt  County 

Tekamah.  Houston.  E.  C.  House,  319  N. 

Thirteenth  St  [3/13/86] 
Tekamah,  Spielman.  H.  M.  S.,  House,  1103 1 

St  [7/17/86] 

Cass  County 

Weeping  Wateti  Gibson  House,  107  Clinton 
[3/20/86] 

Cedar  County 

Laurel  vicinity.  Causer  Bam.  Address 
Restricted  [7/17/86] 

Dakota  County 

South  Sioux  City,  Meisch  House,  213 
Seventeenth  St  [3/13/86] 

Douglas  County 

Omaha.  Ford  Hospital,  121-129  S.  Twenty- 
fifth  St  [3/20/86] 
Omaha.  Holy  Family  Church.  915  N. 

Eighteenth  St.  [7/17/86] 
Omaha.  Mason  School,  1012  S.  Twenty-fourth 

St  [3/13/86] 
Omaha,  North  Presbyterian  Church,  3105  N. 

Twenty-fourth  St.  [3/20/86] 
Omaha,  Saint  Joseph  Parish  Complex.  1730  S. 

Sixteenth  St.  [7/17/86] 
Omaha,  Saunders  School,  415  N.  Forty-first 

Ave.  [3/13/86] 
Omaha,  The  Sherman,  2501 N.  Sixteenth  St 

[3/13/86] 

FUlmote  County 

Geneva,  Smith,  George  W.,  House,  Twelfth 
St  between  I  and )  Sts.  (5/06/86) 

Hall  County 

Grand  Island,  Hamilton— Donald  House.  820 
W.  Second  St  (3/13/86) 

Lancaster  County 

Lincoln  vicinity,  Nine-Mile  Prairie,  NW  of 

Huskerville  [7/30/86] 
Uncohi.  First  State  Bank  of  Bethany.  1551 N. 

Cotner  Blvd.  [7/24/86] 
Lincoln.  Municipal  Lighting  and  Waterworks 

Plant.  2901  A  St  [7/24/86] 
Lincoln.  Phi  Delta  Theta  Fraternity  Hbuse, 

1545  R  St  [5/28/86] 


Lincoln.  South  Bottoms  Historic  District 
Roughly  bounded  by  M  and )  and  H  and  G 
SU..  Second  and  Ninth  Sts..  and  W.  B  Sts„ 
and  Salt  Creek  [7/17/8B]       ' 

Lincoln  County 

Wallace,  Johnston  Memorial  Building  Off  NE 
25  [3/20/86] 

Flatta  County 

Columbus,  Snyder,  H.  E.  House,  2S22 
Sixteenth  St  [7/10/86] 

Saline  County 

Dorchester  vicinity,  Pisar.  Ftank,  Farmstead, 
Address  Restricted  [8/06/86] 

Saunders  County 

Morse  Bluff,  RadPlzen  cis.  9Z.C.BJ.  (SDlO- 
0/ Off  NE  79  [3/20/86] 

Scotts  Bluff  County 

Scottsbluff.  Marquis  Opera  House,  1601-1603 
Broadway  [10/10/85] 

NEVADA 

Claik  County 

Boulder  Qty  vicinity.  Willow  Beach  Gauging 

Station,  Lake  Mead  National  Recreation 

Area  [3/21/86] 
Las  Vegas,  Las  Vegas  High  School  Academic 

Building  and  Gymnasium.  315  S.  Seventh 

St  (9/24/86) 

Douglas  County 

Minden,  Douglas  County  Courthouse 

[Architecture  of  Frederick  /. 

DeLongchamps  TRJ,  1616  Eighth  St  (8/06/ 

86] 
Minden.  Farmers  Bank  of  Carson  Valley 

[Architecture  of  Frederick  J. 

DeLongchamps  TRJ,  1507  Esmeralda  Ave. 

[8/06/86] 
Minden,  Minden  Wool  Warehouse 

[Architecture  of  Frederick  J. 

DeLongchamps  TRJ,  1615  Raihoad  Ave.  [8/ 

06/86] 
Minden,  Minden  inn  [Architecture  of 

Frederick  J.  DeLongchamps  TRJ.  1504 

Esmeralda  Ave.  (8/06/86) 
Minden,  Minden  Butter  Manufacturing 

Company  [Architecture  of  Frederick  J. 

DeLongchamps  TRJ.  1617  Water  St  (8/06/ 

86] 

Pershing  County 

Lovelock.  Pershing  County  Courthouse.  400 
Main  St  [5/13/86] 

Waahoa  County 

Reno,  Bell  Telephone  of  Nevada 

[Architecture  ofFtederick  J. 

DeLongchamps  TRJ.  100  N.  Center  (8/06/ 

86] 
Reno,  Reno  National  Bank— First  Interstate 

Bank  [Architecture  ofFtederick  J. 

DeLongchamps  TRJ.  204  N.  Virginia  St  (8/ 

06/86] 
Reno,  Riverside  Hotel  [Architecture  of 

Frederick  J.  DeLongchamps  TRJ.  17  S. 

Virginia  St  [8/06/86] 
Reno,  Vachina  Apartmente— California 

Apartments  [Architecture  ofFtederick  J. 

DeLongchamps  TRJ.  45  California  Ave.  (8/ 

06/86] 


NEVADA'-Continued 

Rano,  Waahoe  County  Courthoaao 

[Architecture  of  Fimhrick  J. 

DeLongchamps  7JU.  117  &  Virginia  St  [8/ 

06/86) 

White  PIna  County 

Ely,  White  Piite  County  Courthouse.  Campton 
St  [9/11/86] 

NEWHAMPSHIRB 

BaBmap  County 

Bamstead. /bss;  Oscar,  Memorial  Library. 

Main  St  (11/07/86] 
Lasonia,  Gots.  Ossian  Wilbur.  Reading 

Aoom.  188  EhB  SL  (9/04/86) 
Laconia,  US  Post  Office— Laconia  Main.  33 

Churdi  St  (7/18/86) 

CanoDCounly 

Sandwich  vicinity,  l^rih  Sandwidi  Meeting 
Hoam  Qnaker-WhiteEioe  Rd  (6/05/861 

Sandwidi,  ^MvZ/,  Bradbury.  Houae,  Pemcroft 
Rd.  (8/27/8^ 

Chashlia  County 

Riohmood.  Veterans' Memorial  IktO.  NH  32 
(9/04/86) 

CooaCouBty 

Lancaster,  US  Poet  Office— Lancaster  Afo/n 
UO  Main  St  (7/17/86) 

Graflon  County 

Bath,  Brick  Store.  Main  St  (11/07/85) 
Enfield.  Hewitt  Houae.  US  4  (11/07/85) 
Holdemess.  North  Holdameea  FreewUl 

Baptiat  Church— Hokhmees  HSatorical 

Society  Building.  Owl  Brook  Rd  P/04/8B) 
Lebanon.  Colburn  Fork  Hiatotic  DiaMct.  Nn 

8..  B..  and  W.  Park  Sts..  3  Campbell  St.  1 

School  St.  1  Bank  St.  and  »-lQ  Lebanon 
,  Mali  [1/10/86] 
Uttletoo.  US  Poat  Offlce  and  Courthouae— 

Uttlettm  Main.  166  Main  St  (7/17/86) 
Plymouth,  Plymouth  Hiatoric  Diatrict, 

Bounded  b^  Court.  Main,  and  Hi^iland  Sts. 

(3/14/86) 

Ifillsbotough  County 

Hillsbora  Contoocook  Mills  Industrial 

District  (Boundary  IncreaseJ,  Mill  St 

(12/l2/8iq 
Hudson.  Sanders.  G.  O..  House.  10  Deny  St 

(2/27/86) 
Mandiester,  Hill-Laasonde  House,  280 

Hanover  St  (12/02/85) 
Manchester,  Hoyt  Shoe  Factory,  477  Silver 

and  170  Uncob  Sts.  (11/07/65) 
Manchester,  Kimball  Brothers  sUtoe  Factory, 

335  Cypress  St  (11/07/85) 
Peterborough.  US  Poat  Office— Peterborough 

Main.  23  Grove  St  (7/17/86) 
Weare,  Weare  Town  Hotme,  NH  114 

112/02/85) 

MafiiaaGk  CooBly 

Concord  Miltville  School.  2  Fiske  Rd 

(11/07/86) 
Suncook.  Noyea.  Jacob.  Block.  48  Glass  St 

(2/27/86) 

Rockingham  County      '  :  .^'  ,^,  . 

Qitntaft,  Cheater  CongngtttitmeilChvfdi.% 

ChaalarSt  (6/06/86) 
Londondaqy.  Young,  Gen.  Maaonf„  Houat,  4 

YoungHd  (2/27/86) 


Portsmouth.  Porter.  General  Houae.  32-34 

Uvennore  St  (10/11/85) 
Sandown;  Sandown  Depot.  Boaton  ai»d  Maine 

Railroad.  Depot  Rd  (9/04/86) 

Strafford  County 

Dover,  US  Poat  Office— Dover  Main.  133-137 

Washington  St  [7/17/86] 
Rochester,  Hayes.  Richard,  Houae,  164  Gonic 

Rd  (2/27/86) 
Soraersworth,  US  Poat  Office— Someraworth 

Main,  2  Eha  St  (7/17/86) 

Sullivam  County 

Springfield  SpringfieU  Town  Hall  and 
Howard  Memorial  Methodiat  Church,  Four 
Corner*  Rd  SB  of  New  London  Rd 
(6/06/86) 

Washington.  Waahington  Common  Historic 
District,  Jet  of  Half  Moon  Pood  and  Millen 
Pond  Rds.  (3/14/86) 

NEW  IER8BY 

Atlantk  County 

Atlantic  City,  Church  of  the  Aacenaion.  1001 
PadfIcAv*.(7/24/8q 

BargsB  County 

I^ndhurst.  Yeareance,  Jeremiah  J„  Houae, 

410  Riwardale  Dr.  (4/03/86) 
New  MiUbrd  Demareat-Bloomer  Houae.  147 

River  Edge  Ave.  (11/07/85) 
Saddle  Rlvar,  Adksnnon,  Garret  and  Maria. 

Houae  fSa«kUe  River  MRAJ.  150  B.  Saddle 

River  Rd  (8/28/86) 
Saddle  River,  Ackerman-Dewanap  House 

[Saddle  River  MRAJ.  176  E.  Saddle  River 

Rd(8/28/8q 
Saddle  River,  Ackennan-Smith  Houae 

[Saddle  River  MRAJ.  171 B.  Allendale  Rd 

(8/29/86) 
Saddle  River,  Adserman,  Garret  Auguatua, 

Houae  (Saddle  River  MRAJ,  212  B.  Saddle 

River  Rd  (8/29/86) 
Saddle  River,  Carlock,  J.  J.,  Houae  [Saddle 

River  MRAJ,  2  Chestnut  Ridge  Rd  [8/29/ 

86] 
Saddle  River,  Evangelical  Lutheran  Church 

of  Saddle  River  and  Rampough  Building 

[Saddle  River  MRAJ,  96  B.  Allendale  Rd 

(8/29/86) 
Saddle  River,  Foringer,  Alonzo,  House  and 

Studio  [Saddle  River  MRAJ,  107  and  107B 

B.  Saddle  River  Rd  [B/29/86] 
Saddle  River,  Jefferson,  Joe,  Clubhouse 

[Saddle  River  MRAJ.  29  B.  Saddle  River  Rd 

(8/29/86) 
Saddle  River,  O'Blenit  House  [Saddle  River 

MRAJ,  220  E.  Saddle«iver  Rd  [8/29/86] 
Saddle  River,  Oabomt^Oarret  K.,  House  and 

Bam  [Saddle  River  MRAJ,  68  and  90  E. 

Allendale  Rd  {8/29/86] 
Saddle  River,  Roy,  Dr.  £  G.,  House  [Saddle 

River  MRAJ.  228  B.  Saddle  River  Rd 

(8/J9/86J 
Saddle  River,  Saddle  River  Center  Historic 

Diatrict  [Saddle  River  MRAJ.  Along  W. 

Saddle  River  Rd  at  ict  of  E.  Allendale  Rd 

(8/29/86) 
Saddle  River.  Stillwell-Preaton  House 

[Saddle  River  MRAJ,  9  B.  Saddle  River  Rd 

(8/29/86) 
Saddle  River,  Wandell  B.  C  Houae— The 

Cedon  [Soddh  River  MRAI,  214  223,  and 

224  W.  Saddle  River  Rd  [8/29/86] 


Saddle  River,  Ware,  Dr.  John  Chriatie, 
Bungalow  [Saddle  River  MRAJ.  246  B. 
Saddle  River  Rd  (6/29/86) 

Butiingtan  County 

Lumberton,  Bayrea  Mentation  and  Mill  Site, 
Bayrestown-— Red  Lion  and  B.  Bella  Bridge 
Rds.  (6/13/86) 

Mt  Holly,  BuHington  County  Priaon.  High  St 
(6/24/86) 

Eaaax  County 

Montdair,  Belleville  Avenue  Congregational 

Church,  151  Broadway  (8/13/86) 
Newark.  Paaaaic  Machine  Worka—Watta, 

Campbell  Br  Company,  1270  McCarter  H%vy. 

(8/13/86) 
Nenratk.  Ptotaatant  Foater  Home,  272-284 

Broadway  (2/13/88) 
Newaric  Stanley  Theater.  985  S.  Orange  Ave. 

(8/28/86) 
West  Orange,  Llewellyn  Pork  Historic 

District,  Roughly  bounded  by  Eagle  Rock 

Ave..  Main  St,  Pleasant  Ave.,  and  N)  280 

[2/28/86] 

Hudson  County 

Hoboken.  Jefferson  Tiuat  Company,  313-^5 

First  St  (2/13/86) 
)eraey  City,  Jersey  City  Medical  Center, 

Roughly  bounded  by  Montgomety  St. 

Comelison  Ave.,  Dupont  St  and  Clifton  PL. 

and  Baldwin  Ave.  (11/27/85) 
Union.  Monaatery  and  Church  of  Saint 

Michael  the  Archangel  2019  West  St 

(3/06/86) 

Maroer  County 

Lawrenceville,  Lawrenceville  School  Main 

St  (2/24/86) 
Princeton,  Kingaton  Mill  Hiatoric  District 

Roughly  bounded  by  Herrontown,  River, 

Princeton-Kingston  Rds..  and  lota  W  of 

Princeton  Twp.  (4/10/86) 
Trenton  vicinity,  Archeological  Site  No.  1 — 

18th  Century  Vessel  (28ME196),  Address 

Restricted  [8/14/86] 
Trenton,  Mott  School  and  Second  Street 

School  Centre  and  643-645  Second  SU.  [4/ 

15/86) 

Middlesex  County 

Milltown.  Milltown  India  Rubber  Company. 

40  Washington  Ave.  [2/13/86] 
South  Brunswick.  Kingston  Mill  Historic 

District  Roughly  bounded  by  Herrontown. 

River,  Princeton-Kingston  Rds.,  and  lots  W 

of  Princeton  Twp.  (4/10/86) 

Morris  County 

Florham  Park.  Little  Red  Schoolhouae.  203 
Ridgedale  Ave.  (6/06/86) 

Passaic  County 

Peterson,  Great  Falls  of  the  Passaic  and 
Society  for  Useful  Manufactures  Historic 
District  (Boundary  Increase).  6  Mill  St 
[8/14/86] 

Somenat  County 

Basking  ftidgfi.  Alword  Farmhouse.  40  Mt 

Aiiy  Rd  (3/13/8^ 
Bridgewater.  Voaaeller'a-Castner'a-Allen'a 

Tavern  664  Foothill  Rd  (1/23/86) 
Franklin.  Kingston  Mill  Historic  District 

Roughly  bounded  by  Herrontown,  River. 
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NEW  IBBSKY— Ctatiine^ 
PrtecalMiKKiBiitoa  Ma.  aad  loto  Vy  a( 
PrinceKn  Twp.  {4/lO/aB} 

Union  CiNmty 

Eljxaiwth.  Bekhei^Ogfka  Mapaioa-Paca. 

Beniamut-Pdee-Bdttan  HouaeM  DistdiA 

Comer  oTE  Jersey  and  Catherine  Sts^ 

[8/28/8S] 
Elizabeth.  /bWer,  Charles  AT..  /7ou<ft  Sift 

Salem  Ave.  (3/13/86] 
Elizabeth,  Union  County  Park  CaumiaBioa 

Administration  BuildingB,  Acme  and 

Canton  aiB.[U/2S/SS] 
Elizabeth.  Wbyman  Hbuae,  706  Newark  Ave. 

ft/w/siq 

District.  Roughly  bounded  by  PldnfieM 
Ave^  W.  Bl|{hlb  %,  Krfr  Ave^  WT.  Ninlb.  SL 
and  Madison  Ave^  and  Randolph  RA 

Rahway.  Railway  Theatra,  1601  Irving  9t 
[8/lS/SSr  , 

NSW  MEXICO 
BenaHllo  Coonty 

Albuquerque.  CastJe Apartmemla;.tttB 

Cental  swuiialaai 

Alboquerqne,  Levantt,  mOiamiJi^Hmmi  SOI 

Dartmouth  N&U/ia^ 
Albaqnarqpe..Afi2M^/aAa.  House.^  SD^Puk 

Ava,Sirp/l3^ 
AHrnqnerque,  NatiaaafBiuaane  AlUaaaa 

AiUiaal  Fountain,  815  Vbgjnia  Ave.  SB  (^ 

30/aq 

Albuquerque,  Silver  FBtt  Historic  PtrtrUtt, 
Roughly  bounded  by  Central  Ave..  Tak 
Bhrd,  Lead  Ave^  and  SycamansSCfS^ 
SB] 


I  AnaCouBty 

WMty  fwiwls  Missfle  KaiijiB,  Janricfr  Q/wpkx 
JtK  WUtv  Smds  hfiaade  Ru^B  pS/flSirsS] 


iConnts 

AntRT  OioA  Altar  eSbto  da  iia^fb /ffivtohb 

UsmfUfAmim  OUaoLaHd  QmthOAf. 

Rou^dy  village  hmitn  of  >tetatt  CMev  |i^ 

29/*| 
C»imlmM.^Maiay^CohniQ»dsStnJaee 

Historic  District  [Anton  Chico  LandGtmit 

MRAJ.  Roughly  village  limits  of  ^trhnias 

19/29/86] 
Coioataa  vidoity.  La  Pheitad^Abafe 

District  [Anian  Otkio  LtmdCmiitJUtlAf 


McKUqr  County 

PueUo  Pintado  <         ^ ^ 

No.  LA  50035  fChaco  Mesa  Pueblo  III  TRJ, 
Address  Restricted  [10/08/85} 

Bio  Anlba  Qnnly  ! 

Cliama.  Pbster  Hotel  Fourth  and  Terrace  [2/ 
13/SBl 

Extaidi^fcMa^^mLBof  biaenadala  Vi 

mL  N  of  Encenada  (9/38/86] 
Encenada  vicinity,  Enomada  Coauaunitj 

Ditch  [La  TieTTaAmariUakmAJi 

EnlindiB»hn«^»afc^Ra#rhMiiiiii  lo 

9^0  mL  W  of  US  SS  H  nk.  NBorSMftllah 

Hakhmj  m»im 
Fnmnarta  ^ramnffni  Iiiiaint  JTii— i  eiaf 

Bam/a^lTfmwi  H WfciMfcM^I 

R4.|S^2a/S6) 


TTnwBida^  aan/aagnnsQhwcA/Za  Ttmra 

Amarilh  MRAJ.  MC«Z  tH3»tmii 
B&nnMk  VWdhcMtpoai  Jtam/GUrnw3D 

Amarilla  AOtAJ^  San  JaaqateC&nRhkanp 

Rd  [9/29/88] 
La  Puente  vicinity,  La  Puente  Conammity 

Ditch  PLa  TieamAa»ahiIa»m/tf. 

Extending  frran  A 

%•  at  SW  ef  La  PmbM  OB  te^  ( 

River  [9/26/86] 


[La  Tierra  AmadUvhlRA),  Off  OS  •«  {Sif 
29/86] 

Los  Brazos  vicinity,  Sanchex.  Samuel  House 
/la  rien*  itmoidftr  MBA/ Off  m  M  »/ 

a[m 
Los  Brazosk  EtMenamee  CoauaiaUtftUtct 
[La  Tierra  Amarilla  MRAJ,  Bxtandiag  ham 
th*  Chamft  Mwea  at  Ch«B»  BhMoa  t» 

Unas  BnM«Diidi(a/a[^asi 

Los  Ofos  vidnity,  riwktmm riiBiaiiai'fj> 
Ditch  [La  Tierra  Amarilla  MRAJ, 
Extending  from  4  Vi  mL  E  (rf  Biemdi  to  I 
mL  SW  of  SUte  Fish  Hatchaqi  01/28/6^ 

Ftaza  Blanca  vidnity.  Plaza  Bhnca 
Qnmmaiilf  tXttdtiXa  TfemrAmarSit 
MRA/.  Extending  fmrnttmLYnW  of  Slate 
Fish  Hatchery  to  1  mi.  SSW of  PlanBlaaaa 
[9/29/86]  _^ 

[La  Tierra  AmmMaMBtA/,  ftaoffiSfnam 
Bisocfl  nivOla  Ptante  Pbra'RdB.  sd^uscnt' 
to  Plaza  BlancrDitift  nfS/nr 

A47L4/,  Extending  frinn  2  nfc  BB  of  Ttera 
Amafiwi  v^v  Br.  ^oflifrCoRiderand. 

Tierra  Amarilla,  Tierra  AmarittoKatorie 
District  pLa  TIam  Amar&lahmAf, 

of  US  84  and  along  Old  Highway  and  Ctaek 
M.(B/as<ssr 

San  luan  Coonty 

Faimtaiglna  ■'ritisit^BaHStdaRhwonSlta, 
Addmaa-Haatrietad  [»/«/■% 

Santa  lACooBly 

JacwM. Rojfhmk  Ipifwrift  Home.  CH  S4  Waf 
NM  4  and  UB  84/ai6  [»/l9/SS] 

Taoa  County 

CacaoBi^  CoMOD  SdbonJl.  NM  sa^M/la^ 
Ojo  Caliente,  O^CalimtmhiiaaaalSpiiiga. 
NM4U  [11/17/85): 

mwvoiiK 

Alhaiiy  Cauuly 

rrliTlris  ftosim    irftiwj  fliiMn /TufrnjiB 
2taNtiflM^«KtMdMM.  [M^iDS/sq 

Coloaia»  fl^Bsw  StaMrttr  MViBam  r.  Mwsv 
[Colonie  Town  AfSM  48»La«daa  ML  IW/ 

Colonies  CnHBai;  JIndMdt  JKxw/CMbRik 

Town  MRA],  410  Albany-ShakerM.  ROj^ 

aft/SB( 
CokatewiHawfiiKA^Hirtfa,  MamaafCoHmia 

Tommimug.  tl>D>iashati  Ftoiy  M.  EM/ 

03/85] 
Colonie,  Aftr  AqmtfiCJ 

Tn—  IMT^jt  ■<  I  wIm ,_ 

Colonie.  Mmmtt  boaehL^Homet/Oahiia 

TammimMti  WlIhiiiilMt  \:»hHm 


Colonie,  Henry— RemaeitHiaaaetPbhnie 

Town  MfUij,  M  Spri]«4t  flfl^/S^ 
Colonia,  HiOa,  ESmasmi.fi'^  Amnfleaar 

[Cohjnia  Thwith&tAf  1016*  no^ 

Schenectady  Rd  [10/06/85] 
Colonie,  Humphrey,  Fritaidi.UaaamfCiiattir 

Town  MRAi  372  Alhanyfiiakar  Ed  £><>/ 

05/85] 
Colcmie,  AkmA  /oAn  IVoi^,  Mniae  [Colonia 

Town  MRA],  216  Wolf  Md  fM/lBI^ 
Colonie,  Lansing'  John  VA.,  Faaahausa  amd 

Bitlsan  Cemetery  and  Archeobgkat  Site 

fiSsHHna  Jitwa  hmA^  2ISl  228.  and  2Sf 

Consaul  Rd.  [IQ/OS/SQ: 
Colonte.  Eawtaa,  Qmgs  K.  House  [Cohnie 

Town  MRA],  ZT  Maxweff  Rd.  [10/03/851 
Colonie,  Menond,  Louis^  Hbaaaf Catania 

Town  MRAJ,  40  Cemetery  Ave.  [IO/OS/85] 
Colonie.  MatKutds  Manor  [Cokada  2>wrr 

MBA^  a7Z  Bkoadwny  tl0/86/a4 
Cofaoia^  iteicai/ AnfcMMoBte  Pittnri 

tCakmia  Town  JUB4t,lnwylilt  bonndedbr 

Menand  Rd„  Broadway,  andTIQiBilhast 

Ave.  [10/03/85] 
Coliinie.  Pruyn.  Caaparus  P.,  Mbaaa  [CtHbnir 

Tcmm»mAJ^m(MfHt\iMiim  M>p«f 

03/85] 
Colonie,  Rafonnad  Dutch  Church  of 

Ranaselaarin  WatarvUet  [Colaue  Town 

hmAJi  llO€MLowfa»Rd.  po^gg^MT 
Colonie.  Ranshaw.  A^hdH.  HbasaiCokmia 

Town  MRAJ.  33  Fiddlers  la^ifOimlM^ 
CoUK^Simmona  Stona  House  ^Monia 

TowvMLMt  SKBtaBlktRd  {fOMtSi 
Coloaia,  Strong,  JhdbdJtiLHiouaafCbamie 

Town  MBAJ^  379  V|y  Kd.  |^/tB^ 
Colonist  TSmsBiant  Manor  fOataak  TSam 

tOAi.  n  ObT  ifialuranKld.£ia^85] 
Cbbnia.  SitefiAk  C^cma  iiNMt  |Qa/ai^ 

TamnMSAl  Uftapita»9lMat,U.  |I0^/ 

85] 
CxAai^VanDambat^t—BimamtrHbua* 

[Ctiamia  TaamMRAl  t»  BoiM  M.  jM/ 

03/851 
Coknii^  Varthty  'frhaal  [Calaala  Thus ' 

MRAJ.  867  Troy-Schenectady  Rd.  (Mt/Oa^ 

85] 

Bronx  Cwintj 

NniT  Tnrt  ttiitad  Wnttan  raapawifwa. 
2700-2870  Bronx  Paric  E  (8/ll/S4i 


I  Cuuniy 

Binghamtoni.Aad&«nrf  TaamiamtHiatoae 
District.  Intersectiaa  af 

>RatnEha|S/i^M 
Bin^iamtoB.  StBlrStae*— MaqrAfewt 

LewisSt^ 


662 


9ommi 


BingfaaratoD.  (HUOmhi  JUa  T^Maasak  lU 
MurraySt  (l/li^ 

Cattanogna  Coonty 

Franklinvilla.  Park  Square  Matmlc  IXwtttct, 
Park  aijinanB  iwipMy  hnimia  Jlyhfc  Mitot 
nne.  Chestnut  S.  Main.  Efan.  aa^OMnch 

Gowanda.  Gowanda  Village  Historic 
flisMct  37. 38, 41-45. 47-48.  aodsa  W. 
Main  SL  p/22/86] 


OuananAf  CKweft  NY 


I  County 
80  [3/20/86] 


NEW  YORK— Continued 
CohnnUa  County 

Hudson.  Hudson  Historic  District  [Hudson 
MRAJ.  Roughly  bounded  by  Wanen  and 
State  Sts..  Eighth  and  Seventh  Sta..  E.  Allen 
and  AUen  St^  and  Penn  Central  RR  [10/21/ 
85] 

Hudson,  Rossman— Prospect  Avenue 
Historic  District  [Hudson  MRAJ.  I>ro8pect 
and  Rossman  Aves.  [10/21/85] 

Cortlaod  County 

McGraw,  Main  Street  Historic  District, 
Roughly  on  Main  St.  between  South  and 
Washington  Sts.  [9/25/86] 

McGraw,  Presbyterian  Church  of  McGraw.  3 
W.  Main  St  [9/11/88] 

Erie  County 

Buffalo,  17-21  Emerson  Place  Row  [Masten 

Neighboritood  Rows  TRJ.  17-21  Emerson 

PI.  [3/19/86] 
Buffalo,  33-61  Emerson  Place  Row  [Masten 

Neighborhood  Rows  TRJ.  33-61  Emerson 

PI.  [3/19/86] 
Buffalo,  Buffalo  State  Asylum  for  the  Insane, 

400  Forest  Ave.  [6/24/86] 
Buffala  Laurel  and  Michigan  A  venues  Row 

[Masten  Neighborhood  Rows  TRJ,  1335- 

1345  Michigan  Ave.  [3/19/86] 
Buffalo,  Martin,  Darwin  D.,  House,  125  Jewett 

Pkwy.  [2/24/86] 
Buffalo,  USS  THE  SULUVANS  (destmyerj.  1 

Naval  Cove  Pk.  [1/14/86] 
Buffalo,  Woodlawn  A  venue  Row  [Masten 

Neighborhood  Rows  TRJ,  75-81  Woodlawn 

Ave.  [3/19/88] 

Greene  County 

Lexington.  Lexington  House,  NY  42  [9/04/86] 
Prattsville.  Pratt  Zadock,  House,  Main  St.  [8/ 

14/86) 
West  Coxsackie,  Houghtaling.  Peter,  Farm 

and  Lime  Kiln.  Lime  Kiln  Rd  [3/20/86] 

Kings  County 

Brooklyn,  Clinton  Hill  South  Historic 

District,  Roughly  Lefferts  and  Brevoort  PI. 

between  Washington  Ave.  and  Bedford  PI. 

[7/17/86] 
Brooklyn,  Feuchtwanger  Stable,  159  Carlton 

Ave.  [3/20/86] 

Madison  County 

Cazenovia,  Cazenovia  Village  Historic 

District  [Cazenovia  Town  MRA],  Roughly 

bounded  by  Union.  Lincklean  smd 

Chenango  Sts.,  and  Rippleton  Rd.  and 

Foreman  St.  [6/19/86] 
Lenox,  Canal  Town  Museum  [Canastota 

Village  MRA],  122  Canal  St.  [S/23/86] 
Lenox,  Canastota  Methodist  Church 

[Canastota  Village  MRAJ,  Main  and  New 

Boston  SU.  [5/23/86] 
Lenox,  Canastota  Public  Library  [Canastota 

Village  MRAJ,  102  W.  Center  St  [5/23/86] 
Lenox.  House  at  115  South  Main  Street 

[Canastota  Village  MRAJ.  115  S.  Main  SL 

[5/23/86] 
Lenox.  House  at  233  fames  Street  [Canastota 

Village  MRAJ.  233  James  St.  [5/23/86] 
Lenox.  House  at  205  North  Main  Street 

[Canastota  Village  MRAJ,  205  N.  Main  St 

[5/23/86] 
Lenox,  House  at  313  North  Main  Street 

[Canastota  Village  MRAJ.  313  N.  Main  St 

(5/23/86) 


Lmox.  House  at  328  North  Peterboro  Siraat 

[Canastota  ViUaga  MRA],  328  N.  Peterboro 

St  [5/23/86] 
Lenox.  House  at  338  North  Peterboro  Street 

[Canastota  Village  MRA],  828  N.  Peterboro 

St  [5/23/86] 
Lenox.  House  at  107  Stroud  SUeet  [Canastota 

Vilktge  MRAJ.  107  Stroud  St  [5/23/86] 
Lenox,  Peterboro  Street  Elementary  School 

[Canastota  Village  MRA],  220  N.  Peterboro 

St  [5/23/86] 
Lenox,  Roberts,  Judge  Nathan  S..  House 

[Canastota  Village  MRA],  W.  Seneca  Ave. 

(5/23/88) 
Lenox.  South  Peterboro  Street  Commercial 

Historic  District  [Canastota  Village  MRAJ, 

Roughly  bounded  by  NY  76,  Diamond  St, 

Penn  Central  RR  tracks,  and  Commerce 

Ave.  (5/23/86) 
Lenox,  South  Peterboro  Street  Residential 

Historic  District  [Canastota  Village  MRAJ, 

S.  Peterboro  St  fctetween  Terrace  and 

Rasbach  Sts.  (5/23/86) 
Lenox.  United  Church  (^Canastota 

[Canastota  Village  MRAJ.  144  W.  Center 

St  [5/23/86] 

Monroe  County 

Rochester,  Brown,  Adam,  Block  [Inner  Loop 

MRAJ.  480  E.  Main  St.  [10/04/85] 
Rochester,  Building  at  551 — 555  North 

Goodman  Street,  551—555  N.  Goodman  SL 

[3/20/86] 
Rochester,  Chamber  of  Commerce  [Inner 

Loop  MRA],  55  Saint  Paul  St  (10/04/85) 
Rochester,  Cohen,  H.  C,  Company  Building — 

Andrews  Building  [Inner  Loop  MRA],  216 

Andrews  St.  [10/04/85] 
Rochester,  Court  Exchange  Building — 

National  Casket  Company  [Inner  Loop 

MRA],  142  Exchange  St  [10/04/85] 
Rochester,  Dewey,  Chester,  School  No.  14 

[Inner  Loop  MRAJ,  200  University  Ave.  (10/ 

04/85) 
Rochester,  First  National  Bank  of 

Rochester — Old  Monroe  County  Savings 

Bank  Building  [Inner  Loop  MRA],  35  State 

St  [10/04/85] 
Rochester,  Gannett  Building  [Inner  Loop 

MRAf,  55  Exchange  St.  [10/04/85] 
Rochester,  Jewish  Young  Men's  and  Women's 

Association  [Inner  Loop  MRA],  400 

Andrews  St  [10/04/65] 
Rochester,  Kirstein  Building  [Inner  Loop 

MRAJ.  2A1  Andrews  St  (10/04/8^ 
Rochester,  Lehigh  Valley  Railroad  Station 

[Inner  Loop  MRA]  99  Court  St  [10/04/85] 
Rochester,  Uttie  Theatre  [Inner  Loop  MRA], 

2M  East  Ave.  [10/04/85] 
Rochester,  Michaels — Stem  Building  [Inner 

Loop  MRA],  87  N.  Clinton  Ave.  [10/04/85) 
Rochester,  Naval  Armory — Convention  Hall 

[Inner  Loop  MRA],  75  Woodbury  Blvd.  [10/ 

04/85] 
Rochester,  Reynolds  Arcade  [Inner  Loop 

MRA],  16  E.  Main  St  [10/04/85] 
Rochester,  Rochester  Fire  Department 

Headquarters  and  Shops  [Inner  Loop 

MRA],  185  North  St.  [10/21/85] 
Rochester.  Rundel  Memorial  Library  [Inner 

Loop  MRA],  115  South  Ave.  [10/04/85] 
Rodiester,  Sibley  Triangle  Building  [Inner 

Loop  MRA],  20-30  East  Ave.  (10/04/85) 
Rochester,  University  Club  [Inner  Loop 

MRAJ,  26  Broadway  [10/04/85] 
Rochester,  Warner,  H.  H,  Building  [Inner 

Loop  MRAJ.  72-82  Saint  Paul  St  [10/04/65] 


Rodiester,  Washington  Street  Rowhouaes 
[Inner  Loop  MRA],  30-32  N.  Washington  St. 
[10/04/85] 

Rochester.  Wilder  Building  [biner  Loop 
MRAJ,  1  E  Main  St  [10/04/85] 


Naaaau  County 

Port  Washington.  Dodge,  Thoatas. 

Homestead,  58  Haibor  Rd.  [6/26/86] 
Roslyn  Harbor,  Cedarmere — Clayton  Estates. 

Bryant  Ave.  and  Northern  Blvd  (9/29/86) 

New  Yoric  County 

New  York,  Christodora  House,  147  Ave.  B  [3/ 

20/86] 
New  York.  City  and  Suburban  Homes 

Company's  First  A  venue  Estate  Historic 

District.  1168-1200  First  Ave..  401-429  R 

Sixty-fourth,  and  402^30  E  SUty-fifth  Sts. 

[8/01/88] 
New  York.  Hopper.  Isaac  T..  House,  110 

Second  Ave.  (5/22/86) 
New  York.  Metropolitan  Museum  of  Art,  Fifth 

Ave.  at  Eighty-second  St.  [6/24/86] 
New  York.  R  »S  Building,  492  First  Ave.  (9/ 

22/86) 
New  York.  Tudor  City  Historic  District, 

Roughly  bounded  by  Forty-third  St.,  First 

Ave.,  Forty-first  St,  and  Second  Ave.  (9/ 

11/86) 
New  York,  USS  INTREPID  (aircraft  carrierl. 

Intrepid  Sq.  (1/14/86) 
New  York,  University  Settlement  House,  184 

Eldridge  St.  [9/11/88] 
New  York.  Westchester  House.  541-551 

Broome  St  [3/20/86] 

Onondaga  County 

Delphi  Falls.  Delphi  Village  School.  East  Rd 
(5/22/86) 

Syracuse,  South  Salina  Street  Historic 
District.  Ill  W.  Kennedy  St.  and  1555-1829 
and  1606-1830  S.  SaUna  St.  [3/27/86] 

Orange  County 

Montgomery  vicinity,  Bull  William.  IN. 
House.  Bart  BuU  Rd  [9/25/86] 

Queens  County 

Far  Rockaway,  Russell  Sage  Memorial 
Church,  1324  Beach  Twelfth  St  [9/22/86] 

New  York  City,  Fort  Totten  Officers'  Club. 
Totten  and  Murray  Aves.  (3/17/86) 

Rensselaer  County 

Troy,  Central  Troy  Historic  District,  Roughly 
bounded  by  Grand  St..  Fifth  Ave.  and 
Third.  Adams,  and  First  and  River  Sts.  [8/ 
13/86] 

Rocldand  County 

Pearl  River,  Salyer.  Edward.  House.  241  S. 
Middletown  Rd.  [9/04/86] 

Saratoga  County 

Waterford  Ormsby—Laughlin  Textile 
Companies  Mill  31  Mohawk  Ave.  (3/20/ 
86] 

Schoharie  County 

Central  Bridge,  Westinghouse.  (George  Jr.. 
Birthplace  and  Boyhood  Home. 
Westinghouse  Rd  (3/20/8^ 


NEW  YORK— Continued 
S«awa  County 

Seneca  Falls,  Fourth  Ward  School  8 
Washington  St  [3/19/86] 

St  Lawnnca  County 

Hannawa  Falls,  Cox,  Gardner,  House,  Main 

St.  {3/20/86J 
Ogdenburg.  A/ie,  fudge  John  House,  *22  State 

St  [1/09/86] 

Suffolk  County  | 

Branch.  Village  of  Branch  Historic  District, 

Along  N  side  of  Middle  Country  Rd.  [9/11/ 

86] 
Center  Moriches,  Masury  Estate  Ballroom, 

Old  Neck  Rd.  S.  [9/11/86] 
Centerport.  UTTLE  JENNIE  (Chesapeake 

Bay  bugeye).  Centerport  Harbor  [5/12/86] 
Flanders,  Benjamin,  fames.  Homestead.  1182 

Flanders  Rd.  [8/13/86] 
Huntington,  Kennan,  A.  P.  W.,  House 

[Huntington  Town  MRAf,  Sydney  Rd.  [11/ 

06/85] 
Huntington,  Oakley.  John,  House  {Huntington 

Town  MRAf.  Sweet  Hollow  Rd.  (11/06/85] 
Huntington.  Old  First  Church  [Huntington 

Town  MRAf,  126  Main  St.  [11/06/85] 
Mattituck.  Cox.  Richard,  House,  Mill  Rd.   [8/ 

21/86] 
Shelter  Island.  Havens,  fames.  Homestead, 

NY  114  [4/10/88] 
Yaphank,  Hawkins.  Robert,  Homestead. 

Yaphank  Ave.  [4/10/86] 
Yaphank.  Suffolk  County  Almshouse  Bam. 

Yaphank  Ave.  [9/11/86] 

Tompkins  County  j 

Ithaca.  East  Hill  Historic  District,  Rtlu^ly 
bounded  by  Cascadilla  Creek.  Eddy  St,  Six 
Mile  Creek,  and  Aurora  St  [8/14/86]; 

Ubtar  County 

Rosendale,  All  Saints'  Chapel,  Main  St  [9/ 
11/86]  .    ■     ' 
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Wairan  County 

Glens  Falls,  Glens  Falls  Feeder  Canal  [Glens 
Falls  City  MRAf,  Roughly  between 
Richardson  St.  and  the  Old  Champiai 

.  Canal  [10/25/85] 

Waaldngtoo  County 

Hudson  Falls.  Glens  Falls  Feeder  Canal 
[Glens  Falls  City  MRAf.  Roughly  between 
Richardson  St  and  the  Old  Champlain 
Canal  [10/25/85] 

Wayne  County 

Macedon.  Bullis,  Charles,  House,  1727 
Canandaigua  Rd.  [3/20/86] 

Westdiflster  County 

Armonlc  Bedford  Road  Historic  District 

Bedford  Rd.  [11/21/85] 
New  Rochelle.  Lispenard— Rodman — 

Davenport  House,  180  Davenport  Ave.  [9/ 

22/86] 
North  Salem.  Union  Hall.  NY  116  and  Keeler 

Ln.  [8/28/86]  j 

Pelham  Manor,  Edgewood  House,  908   ' 

Edgewood  Ave.  [6/26/86] 
Pound  Ridge,  Pound  Ridge  Historic  District, 

Roughly  between  Pound  Ridge.  Old  Stone 

Hill,  and  Salem  Rds.,  Trinity  Pass  and 

Westchester  Ave.  [12/30/85] 


House  No.  2  [Yonkars 
TRf.  27  Vineyaid  Ave. 

House  No.  SfYonkera 
TRf,  48  Yonkera  Ave. 

House  No.  4  [Yonkera 
TRf,  138  Linden  St  [10/ 


Yonkers.  Public  Bath 

Public  Bath  House 

[10/21/85] 
Yonkers.  Public  Bath 

Public  Bath  House 

[10/21/85] 
Yonkers.  Public  Bath 

Public  Bath  House 

21/85] 

NORTH  CAROLINA 
Alamance  County 

Thompson.  Kerr—Patton  House,  NC  2133  [12/ 
05/85] 

Bertie  County 

Hamilton  vicinity,  Rhodes  Site  (31BR90), 
Address  Restricted  [8/28/86] 

BnuMwick  County 

Holden  Beach  vicinity.  Cape  Fear  Civil  War 
Shipwreck  Discontiguous  District,  Address 
Restricted  [12/23/85] 

Buncombe  County 

Ashville.  Oteen  Veterans  Administration 
Hospital  Historic  District,  N  side  of  US  70 
[11/20/86] 

Bifrke  County 

Morganton,  Tate,  Franklin  Pierce,  House,  410 
W.  Union  St  [S/21/86] 

Cabamis  County 

Bethpage  vicinity,  Pressley,  Rev.  John  E., 

House.  N  side  of  SR 1613  %o  mi.  E  of  SR 

1612  [1/06/86] 
Concord.  North  Union  Street  Historic 

District,  Roughly  bounded  by  Peachtree 

Ave.  NW.  Church  St.  N,  Cobran  Ave.  SW, 

and  Georgia  St.  NW  and  Spring  St  N  [4/ 

15/86] 
Concord,  South  Union  Street  Historic 

District,  Roughly  bounded  by  Corban  Ave. 

SW,  S.  Union  St.,  Blume  Ave.  SE.  and 

Spring  St.  SW  [4/10/86] 
Georgeville  vicinity,  Bost  Mill  Historic 

District,  N  and  S  sides  of  NC  200  off  US  801 

[1/13/86] 
Mount  Pleasant  First  Congregational  Church, 

Comer  of  Wade  and  C  Sts.  [1/09/86] 
Mount  Pleasant  Mount  Pleasant  Historic 

District,  Roug^y  W.  and  E.  Franklin 

between  N.  Halifax  and  C  and  N,  and  N. 

and  S.  Main  Sts.  between  Boston  and 

Broad  SU.  [5/12/86] 
Poplar  Tent  vicinity,  Favont— Harris,  Dr. 

Charles  and  William  Shakespeare  House, 

SR  1445  [3/05/86] 
Rocky  River  vicinity,  Rtxky  River 

Presbyterian  Church.  ]ct  of  NC  1139  and 

NC  1158  [3/06/86] 

Caswell  County 

Frogsboro  vicinity,  Griers  Presbyterian 

Church  and  Cemetery,  SR  1710  [12/30/85] 
Milton  vicinity,  Woodside.  NC  57  [3/06/80] 

CaUwba  County 

Catawba,  Catawba  Historic  District  Roughly 
bounded  by  Second  Ave.  NE.  Third  and 
Second  SU.  SE,  Second  Ave.  SW  and  NC 
10,  and  Second  St.  SW  [4/28/86] 

Hickory,  Oakwood  Historic  District  [Hickory 
MRAf,  Roughly  bounded  by  Oakwood 
Cemetery  and  Fourth  Ave.  NW,  Fourth  St 


NW,  Second  Ave.  NW.  and  Sixth  St  NW 

[3/25/86] 
Newton,  North  Main  A  venue  Historic 

District,  Roughly  bounded  by  W.  Ninth  SU 

N.  Main  Ave..  W.  Fourth  and  W.  Sixth  Sta.. 

N.  Deal  Ave.,  and  W.  Eighth  St  [5/22/86] 
Terrell  Terrell  Historic  District.  NC  150  and 

SR  1848  [7/15/86] 

Chatham  County 

Pittsboro  vicinity,  Baldwin's  Mill.  SR  1S20  (1/ 
02/86] 

Craven  County 

Trent  Woods,  Sloan,  Dr.  BariS.,  House,  3701 
Country  Chib  Rd.  [8/14/86] 

Duiiiam  County 

Duriiam,  Durham  Hosiery  Mills  No.  2— 
Service  Printing  Company  Building  , 
[Durham  MRAf,  504  E.  Pettipevt  St 
[11/27/85] 

Durham.  North  Carolina  Central  University 
[Durham  MRAf,  Bounded  by  Lawson  St. 
Alston  Ave.,  Nelson,  and  Fayette  Sts. 
[3/28/86] 

Duriiam.  West  Durham  Historic  District 
[Durham  MRAf,  Roughly  bounded  by 
Knox.  Ninth.  W.  Main  Sts..  and  Rutherford 
St  and  Carolina  Ave.  [3/26/86] 

Edgecombe  County 

Durham.  TYinity  Historic  District  [Durham 
MRAf,  Roughly  bounded  by  Green.  Duke, 
Morgan  and  W.  Main  Sts.  and  Markham 
Ave.,  and  Clarendon  St  [3/28/86] 

Wilson  vicinity,  Upper  Town  Creek  Rural 
Historic  District  [Wilson  MRAf  Roughly 
bounded  by  NC  1003.  NC  1411.  NC  1414. 
and  Town  Oeek  [8/29/86] 

Franklin  County 

Louisburg  vicinity,  Caacine  [Boundary 
Increase),  N  side  of  NC  1702  [12/04/85] 

Gastoo  County 

Gastonia.  First  National  Bank  Building,  166- 

170  W.  Main  Ave.  [2/20/86] 
Gastonia.  Third  National  Bank  Building.  195 

W.  Main  Ave.  [2/20/86] 

Gates  County 

Buckland,  Buckland,  NC  37  at  SR  1220 
[3/05/86] 

GranvlUa  County 

Bullock  vicinity.  Red  Hill,  NC  1501  [8/14/86] 

Guilfofd  County 

Greensboro.  A'e/ds,  William,  House,  447 

Ariington  St  [12/06/85] 
Greensboro.  Martin.  Hcuidan  Thomas.  House, 

204  N.  MendenhaU  St  [12/19/85] 
Greensboro,  West  Maritet  Street  Methodist 

Episcopal  Church— South,  302  W.  Market 

St  [12/19/85] 

HaHfax  County 

Halifax  vicinity,  Halifax  County  Home  and 
Tubercular  Hospital.  NC  903  [12/10/85] 

Harnett  County 

Bunn  Level  vicinity,  Thorbiakope,  Off  SR  2049 

at  SR  2050  [1/23/86] 
Dunn.  McKay,  fohn  A.,  House  and 

Manufacturing  Company,  100  B.  Divine  St 

[4/10/88] 


NORTH  CAROLINA— Continued 
Haywood  County 

Crabtrec  vidaity.  Mpunf  Zicm  United 
Methodist  Church.  SR  1503  [2/5/86] 

Hyde  County 

Lake  Landing  vicinity.  Lake  Landing  Historic 
District,  Roughly  bounded  by 
Mattamuskeet  Refuge  Boundary, 
Middletown,  Nebraska.  SR  1110.  and  US 

284  [3/10/ae] 

Swindell  Fori(.  Swindell,  Albin  B..  House  and 
Store,  US  284  {8/14/86] 

Jackson  County 

Cashiers,  Church  of  the  Good  Shepherd  NC 
107  at  SR  1118  [2/20/88] 

lohaaton  County 

Sinithfield.  Hood  Brothers  Building,  100-104 
S.  Third  St.  [8/14/86] 

LenoirCounly 

LaGrange.  LaCrange  Presbyterian  Church, 
201  S.  Caswell  St.  [8/14/86] 

Lincoln  County 

Uncolnton.  Caldwell— Cobb— Love  House, 
218  E.  Congreaa  St  [2/06/86] 

MadiaoB  County 

Hot  Springs  vicinity,  Ottinger.  Henry.  House, 

391  Boys  Home  Rd.  [3/08/8(4 
Hot  Springs.  Dorland  Memorial  Presbyterian 

Church,  Bridge  St  at  Meadow  Ln.  [7/24/86] 

Mecklenburg  County 

Chariotte.  Carolina  Theater.  224-232  N. 
Tryon  St.  [8/14/86] 

Moom  County 

High  Falls  vicinity.  Gordon  Payne  Site 
(31MR15),  Address  Restricted  [9/24/86] 

Nash  County 

Spring  Hope.  Brantley,  Dr.  Hasselt.  House. 
301  Branch  St  [8/14/85] 

New  Hanover  County 

WrightsviUe.  Kure  &  Wilmington  vicinity. 
Cape  Fear  Civil  War  Shipwreck 
Discontiguous  District,  Address  Restricted 
[12/23/86] 

Orange  County 

Carrboro.  Lloyd.  Thomas  F.  Historic  District. 
Roughly  bounded  by  E.  Carr  St..  Maple 
Ave.,  and  S.  Greensboro  St.  [8/14/86] 

Pender  County 

Burgaw,  Burgaw  Depot.  102  E.  Fremont 

[7/24/86] 
Ivanboe  vicinity.  Beatty—Corbett  Houee 

[Sampaon  County  MRAf.  SR  701  at  SR  1200 

[3/17/86] 
Topsail  Beach  vicinity,  Cape  Fear  Civil  War 

Shipwreck  Discontiguous  District,  Address 

Restricted  [12/23/85] 

PiM  County 

Greenville.  US  Post  Office.  215  &  Evans  St 
(2/06/88) 

Randolph  CoMBty 

Asfaeboto  vicinity,  Thayer  Farm  SHe 
(31RD10).  Address  Reatitcted  (8/28/8^ 


Roddngham  County 

Wentworth  vicinity.  Wentworth  Methodist 
Episcopal  Church  and  Cemetery,  NC  65  W 

of  SR  2124  [3/13/86] 

Rowan  County 

Salisbury.  Mount  Zmn  Baptist  Church.  418  N. 
Church  St  [12/30/85] 

Rutherfocd  County 

Rutherfordton  vicinity,  Logan.  George  W., 
House.  SR  1555  at  US  64  [2/20/86] 

Sampson  County 

Clear  Run.  Clear  Run  [Sampson  County 

MRAf  NC  411  at  Black  River  [3/17/86] 
Clinton  vicinity.  Boykin.  General  Thomas. 

House  [Sampson  County  MRAf,  SR  1214 

SW  of  SR  1222  [3/17/86] 
Clinton  vicinity,  Killett,  Marcheston,  Farm 

[Sampson  County  MRAf  SR  1222  N  of  US 

701  [3/17/88] 
Clinton  vicinity,  Oates,  Livingston.  Farm 

[Sampson  County  MRAf  SR  1748  W  of  NC 

403  [3/17/86] 
Clinton  vicinity.  Pigfbrd  House  [Sampson 

County  MRAf  SR  1751  S  of  US  701 

[3/17/86] 
Clinton  vidnity.  Pope  House  [Sampson 

County  MRAf  SR  1146  N  of  SR  1145   [3/ 

lT/88] 
Clinton  vicinity,  Pugh,  Francis,  House 

[Sampaon  County  MRAf  SR  1751  at  NC  403 

[3/17/86] 
Clinton,  Bethune — Powell  Buildings 

[Sampson  County  MRAf  118-120  E.  Main 

St  [3/17/86] 
Clinton,  Clinton  Depot  [Sampson  County 
.  MRAf  W.  Elizabeth  St.  (3/17/86) 
Clinton.  College  Street  Historic  District     * 

[Sampson  County  MRAf  600-802  College 

St.  [3/17106] 
Clinton,  Herring,  Robert,  House  [Sampson 

County  MRAf  216  Sampson  St  [3/17/86] 
Clinton.  Pugh — Boykin  House  [Sampson 

County  MRAf  306  Elizabeth  St  [3/17/86] 
Clinton.  Royal— Crumplei^-Parker  House 

[Sampson  County  MRAf  512  Sunset  Ave. 

[3/17/86] 
Clinton.  West  Main— North  Chesnutt  Streets 

Historic  District  [Sampson  County  MRAf 

Roughly  N.  Chesnutt  Fayetteville.  and 

Williams  Sts.  between  W.  Main  and 

Margaret  Sts.  [3/17/86] 
Delway,  Dell  School  Campus  [Sampson 

County  MRAf.  US  421  and  SR  1003  [5/21/ 

86) 
Dtmn  vicinity.  Wilson,  fohn  E..  House 

[Sampaon  County  MRAf.  SR  1631  at  SR 

1630  [3/17/86] 
Garland  vicinity.  Lamb,  fames  H,  House 

[Sampson  County  MRAf  SR  1135  N  of  NC 

411  IZ/IJ/X] 
Garland  vicinity.  Murphy— Lamb  House  and 

Cemetery  [Sampson  County  MRAf  SR  1135 

S  of  US  701  (3/17/86) 
Garland  vicinity,  Sloan,  Dr.  David  Dickson. 

Farm  [Sampson  County  MRAf  US  701  N  of 

South  River  (3/17/86) 
Giddensville  vicinity,  Lee.  Lovett.  House 

[Sampson  County  MRAf  SR  1725  and  SR 

1730  [3/17/86] 
Harrells  vicinity,  Highsmith.  Lewis,  Farm 

[Sampaon  Countv  MRAf  US  421  S  of  NC  41 

[3/17/86] 


Harrells  vicinity.  Seavey.  Dr  fohn  B..  House 

and  Cemetery  [Sampson  County  MRAf  SR 

1100  S  of  SR  1007  [5/21/88] 
Ingoid  vicinity,  fohraon,  Samuel,  House  and 

Cemetery  [Sampson  County  MRAf  SR  1157 

S  of  SR  1004  (3/17/86) 
Ivanhoe  vicinity,  Beatty — Corbett  House 

[Sampson  County  MRAf  SR  701  at  SR  1200 

[3/17/86] 
Ivanhoe  vicinity.  Delta  Farm  [Sampson 

County  MRAf  SR  1100  N  of  SR  1105  [3/17/ 

86) 
Ivanhoe,  Black  River  Presbyterian  and 

Ivanhoe  Baptist  Churches  [Sampson 

County  MRAf  SR  1102  E  of  SR  1100  [3/17/ 

86] 
Kerr  vicinity,  Kerr,  fames.  House  [Sampson 

County  MRAf  SR  1005  S  of  SR  1007  [3/17/ 

86) 
McDaniels  vicinity.  Owen  Family  House  and 

Cemetery  [Sampaon  County  MRAf  SR  1212 

N  of  SR  1214  (3/17/86) 
Rosebbro.  Caison,  Dan  R,  Sr.,  House 

[Sampson  County  MRAf  Broad  St  (5/21/ 

86) 
Roseboro.  Herring.  Troy,  House  [Sampson 

County  MRAf  Broad  St  S  of  NC  24  [3/17/ 

86] 
Roseboro.  Howell— Butler  House  [Sampson 

County  MRAf  Broad  andMcLamb  Sts.  (3/ 

17/86) 
Rosin,  Bizzell,  Asher  W.,  House  [Sampaon 

County  MRAf  US  13  and  SR  1845  (5/21/86) 
Rosin,  McPhail,  fonas.  House  and  McPhail. 

Annie.  Store  [Sampson  County  MRAf  US 

13  E  of  SR  1845  (3/17/86) 
Salembutg  vicinity,  Butler.  Marion, 

Birthplace  [Sampson  County  MRAf  NC  242 

at  SR  1414  [3/17/86] 
Salembutg,  Howard— Royal  House  [Sampson 

County  MRAf  202  N.  Main  St  (3/17/88) 
Suttontown,  Komegay.  Marshall,  House  and 

Cemetery  [Sampson  County  MRAf  SR  1725 

and  SR  1720  (3/17/86) 
Taylors  Bridge  vicinity,  Matthews,  Dr.  fames 

O..  Office  [Sampson  County  MRAf  SR  1960 

S  of  SR  1004  (3/17/86) 
Taylors  Bridge  vicinity,  Matthis.  Fleet,  Farm 

[Sampson  County  MRAf  US  421  S  of  SR 

1146  (3/17/86) 
Tuikey  vicinity,  Cherrydale  [Sampson 

County  MRAf  SR  1919  at  SR  1952  (3/17/66) 
Turkey  vicinity,  Hollingaworth — Hines  Farm 

[Sampson  County  MRAf  SR  1928  S  of  SR 

1004  [3/17/86] 
Waycrosa  vicinity.  Oak  Plain  Presbyterian 

Church  [Sampson  County  MRAf  SR  1943  S 

of  SR  1945  (5/21/86) 

Stokes  County 

Danbury,  Danbury  Historic  District.  Main  St. 
between  Danbury  Cemetery  Rd.  and  NC  89 
[7/15/86] 

Suny  County 

Mount  Airy,  Hennis.  Edgar  Harvey,  House, 
1056  N.  Main  St.  [2/20/86] 

Mount  Airy,  Moore.  William  Alfred.  House. 
202  Moore  Ave.  [3/05/86] 

Mount  Airy.  Mount  Airy  Historic  District, 
Main,  Brown,  Market  Franklin.  W.  Pine, 
Rockford,  Worth,  Cherry,  and  Gilmer  Sts , 
Moore,  and  Hines  Aves.  (10/03/85) 

Mount  Airy,  Trinity  Episcopal  Church,  472  N 
Main  St  (1/09/86) 
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NORTH  CAROLINA— Continued 
Wake  County 

Apex,  Apex  City  Hall,  U.  Salem  St.  [12/05/85J 
Knightdale  vicini  ty.  Walnut  Hill  Cotton  Gin, 

NC  2509  (8/14/86) 
Raleigh.  Capital  Club  Building.  16  W.  Kfartin 

St  [12/05/85) 
Raleigh,  Marshall— Harris — Richardson 

House,  lie  N.  Person  St.  [3/05/86] 
Zebulon  vicinity,  Bunn,  Bennett,  Plantation, 

NC  97  [2/04/86] 

Wairafl  County 

Vaughan  vicinity.  Browne,  Mary  Ann,  House, 
NC  1530  [7/24/86] 


Wayao  County 

Mount  Olive,  Perry— Cherry  House.  306  W. 
Main  St  [3/13/86] 

Wilaon  County 

Black  Creek,  Aycock,  Manalcus,  House 

pVilson  MRAJ.  Center  St.  [2/13/86] 
Black  Creek,  Lucas,  Dr.  H.  D.,  House  [Wilson 

MRA],  Center  St.  [2/13/86] 
Elm  Dty  vicinity,  Langley.  W.  H,  House 

[Wilson  MRAJ,  N  side  of  SR  1003  [2/13/86] 
Elm  City  vicinity,  WebtySarron-Wells  House 

[Wilson  MRA],  E  side  SR  1512  [2/13/86] 
Elm  City,  Elm  City  Municipal  Historic 

District  [Wilson  MRA/,  Roughly  bounded 

by  North,  Pender  and  Branch.  Wilson,  and 

Anderson  SU.  [2/13/86] 
Lucama,  Lucama  Municipal  Historic  District 

[Wilson  MRAJ.  Roughly  bounded  by  US 

301  and  Railroad  St..  Main  St.  Black  Creek 

Rd..  and  Goldsboro  St  [2/13/86] 
Sims  vicinity,  Bullock — Dew  House  [Wilson 

MRAJ.  NC  581  [2/13/86] 
Stantonsburg  vicinity,  Applewhite.  W.  H., 

House  [Wilson  MRA].  Off  NC  58  [2/13/86] 
Stantonsburg  vicinity,  Edmondson — 

Woodward  House  [Wilson  MRA],  NC  58 

and  SR  1542  [2/13/86]   ' 
Stantonsburg,  Ward— Applewhite — 

Thompson  House  [Wilson  MRA],  S  side  of 

SR  1539  [2/13/86] 
Wilson  vicinity.  Barnes.  General  Joshua, 

House  [Wilson  MRA],  W  side  of  SR  1326  at 

SR  1327  [2/13/86] 
Wilson  vicinity.  Pender.  Joseph  John,  House 

[Wilson  MRAJ.  SR  1418  and  SR  1002   [2/ 

13/86] 
Wilson  vicinity.  Upper  Town  Creek  Rural 

Historic  District  [Wilson  MRAJ.  Rou^ly 

bounded  by  NC  1003,  NC  1411,  NC  1414, 

and  Town  Creek  [8/29/86] 
Wilson  vicinity.  Woodward  Family  Rural 

Historic  Di'trict  [Wilson  MRAJ,  Along  US 

264  (8/29/8bJ 

NORTH  DAKOTA 
Adams  County 

I 

Hettinger,  Adams  County  Courthouse  [North 
Dakota  County  Courthouses  TRJ. 
eOO  Adams  Ave.  [11/14/85] 


Barnes  County 

Valley  City,  Barnes  County  Courthouse 
[North  Dakota  County  Courthouses  TRJ. 
401  Second  Ave.  NW  [11/14/85] 

Bulk*  County  I 

Bowbells.  Burke  County  Courthouse  [North 
Dakota  County  Courthouses  TRJ.  Main  SL 
ln/14/85) 


BuiMgh  County 

Bismarck.  Burleigh  County  Courthouse 
[North  Dakota  County  Courthouses  TRJ,  E. 
Thayer  Ave.  [ll/l4/85] 

Dunn  County 

Manning,  Dunn  County  Courthouse  [North 
Dakota  County  Courthouses  TRJ,  Owens 
St  [3/28/86] 

New  Hradec.  Saints  Peter  and  Paul  Church, 
N/A  [2/03/86] 

Eddy  County 

New  Rockford,  Eddy  County  Courthouse 
[North  Dakota  County  Courthouses  TRJ. 
524  Central  Ave.  [11/14/85] 

Emmons  County 

Linton,  Emmons  County  Courthouse  [North 
Dakota  County  Courthouses  TRJ,  Fifth  St 
[11/14/85] 

Strasburg,  Saints  Peter  and  Paul  Catholic 
Church  Complex,  First  Ave.  [9/25/86] 

Golden  Valley  County 

Beach,  Golden  Valley  County  Courthouse 
[North  Dakota  County  Courthouses  TRJ, 
First  Ave.  SE  [11/14/85] 

Grand  Forks  County 

Grand  Forks,  Clifford.  George  B..  House,  406 

Reeves  Dr.  [9/30/86] 
Grand  Forks,  Wheeler,  Dr.  Henry.  House,  420 

Franklin  St  [1/16/86] 

Grant  County 

Heil  vicinity.  Medicine  Rock  State  Historic 
Site.  Address  Restricted  [9/25/86] 

Hettinger  County 

Mott,  Mettinger  County  Courthouse  [North 
Dakota  County  Courthouses  TRJ,  336 
Pacific  St  [11/14/85] 

KkMer  County 

Steele,  Kidder  County  Courthouse  [North 
Dakota  County  Courthouses  TRJ, 
Broadway  Ave.  [11/14/85] 

Logan  County 

Napoleon.  Logan  County  Courthouse  [North 
Dakota  County  Courthouses  TRJ,  301 
Broadway  [11/14/85] 

McLean  County 

Washburn,  Former  McLean  Couitty 
Courthouse  [North  Dakota  County 
Courthouses  TRJ,  Main  St  [11/14/85] 

Washburn,  McLean  County  Courthouse 
[North  Dakota  County  Courthouses  TRJ, 
Fifth  Ave.  [11/14/85] 

Oliver  County 

Hensler  vicinity.  Cross  Ranch  Archeological 
District,  Address  Restricted  [11/04/85] 

Ramsey  County 

Devils  Lake.  Bangs-Wineman  Block,  402-406 

Fourth  St  [11/14/85] 
Devils  Lake,  Locke  Block.  405  Fifth  St 

[7/24/86] 

Ransom  County  ^ ' 

Lisbon,  Ransom  County  Courthouse  [North 
Dakota  County  Courthouses  TRJ.  Fifth  Ave. 
W  [11/25/85] 


Renville  County        "'^ 

MohalL  Renville  County  Courthouse  [North 
Dakota  County  Courthouse  TRJ.  Main  St 
[11/25/85] 

Richland  County 

Mooreton  vicinity,  Bagg  Bonanza  Farm 
District,  Off  ND 13  on  Section  Rd. 
[11/14/86] 

Sheridan  County 

McClusky,  Sheridan  County  Courthouse 
[North  Dakota  County  Courthouses  TRJ. 
215  E.  Second  St  [11/25/85] 

Sioux  County 

Fort  Yates,  Former  Sioux  County  Courthouse 
[North  Dakota  County  Courthouses  TRJ, 
Belden  St  [11/14/85] 

Slope  County 

Amidon.  Original  Slope  County  Courthouse 
[North  Dakota  County  Courthouses  TRJ. 
Second  St.  [11/14/85] 

Staik  County 

Dickinson,  Stark  County  Courthouse  [North 
Dakota  County  Courthouses  TRJ.  Third  St 
N  [11/25/85] 

Steele  County  "'^-. 

Finley,  Steele  County  Courthouse  [North 
Dakota  County  Courthouses  TRJ. 
Washington  Ave.  [11/14/85] 

Stutsman  County 

Jamestown,  Elizabeth  Apartments.  402 

Second  Ave.  NW  [4/21/88] 
lamestown,  Seiler  Building.  110  First  St  E 

[1/16/86]     ^-' 

Towmer  County 

Cando,  Towner  County  Courthouse  [North 
Dakota  County  Courthouses  TRJ.  Second 
St  S  [11/14/85] 

Traill  County 

Mayville,  Delchar  Theater,  20  W.  Main  St 

[11/14/85] 
Mayville.  First  National  Bank.  22  W.  Main  St 

[11/20/85] 
Mayville.  Goose  River  Bank,  45  Main  St  E 

[11/14/85] 
Mayville,  Grandins' Mayville  Farm  District.  2 

Brunsdale  W  [11/19/85] 
Mayville,  Grinager  Mercantile  Building.  37 

Main  St  B  [11/20/85] 
Mayville,  Lura  Building,  29  W.  Main  St 

[11/14/85] 
Mayville,  Mayville  Historic  District  Roughly 

bounded  by  Third  St  NE,  Fifth  St  NE,  Fifth 

Ave.  NE,  Main  St.  E,  and  Third  Ave,  NE 

and  Second  Ave.  NE  [11/19/85] 
Mayville,  Union  Block  21-25  Main  St  W 

(11/20/85) 
Portland  vidnity,  Lucken  Farm.  N  of  Portland 

(5/14/86) 

Walah  County 

Graftoa  Walsh  CouMy  Courthouse  [North 
Dakota  County  Courthouses  TRJ,  638 
Cooper  Ave.  (ll/25/85f 


NORTH  OAKOrTA-Conllnued 
WafdCountjr 

Minot  Ward  County  Courthouse  [North 
Dakota  County  Courthouses  TRJ,  »5  Third 
St  SE  [11/4/85] 

(HIIO 

AOeo  County- 
Lima.  Barr  Hotel.  201-200  E.  High  and  aOO- 
216  N.  Union  Sts.  [5/15/86] 

Befanont  County 

Bridgeport,  Kirkwood.  Joseph.  House,  328 
Bennett  St  (2/13/86) 

Butler  County 

Hamilton,  Hamilton  Catholic  High  School. 
533  Dayton  St  [7/24/86] 

ClaikGounty 

Springfield.  Shawnee  Hotel.  Main  and 
Limestone  Sts.  (12/05/85) 

Coiunhlaoa  County 

Bast  Liverpool  aty  Hall  [East  Liverpool 

Central  Business  District  MRAJ.  Sixth  St 

(11/14/85) 
Bast  liverpooL  Diamond  Historic  District 

[East  Livetpool  Central  Business  District 
,     MRA/ Market  and  E  Sixth  Sto.  [11/14/85] 
East  LiverpooL  East  Fifth  Street  Historic 

District  [East  Livetpool  Central  Butiness 

District  MRAJ,  Along  B.  Rflfa  St  between 

M«rke(  St  and  BnMdway  [11/14/89] 
East  UveipooL  Elks  Club  [JBast  Limrpool 

Central  Business  District  MRAJ,  138  W, 

Fifth  St  [11/14/85] 
Bast  UveipooL  Godwin— Knowies  House 

[East  Livetpool  Central  Businees  District 

MRAJ.  422  Broadway  [11/14/85] 
East  LiverpooL  Laughlin.  Homer,  House  [East 

Livetpool  Centnu  Business  District  MRAJ. 

414  Broadway  [11/14/85] 
East  LiverpooL  Odd  Fellows  Temple  [East 

Liverpool  Central  Business  District  MRAJ. 

120  W.  Sixth  St  (11/14/85) 
East  LiverpooL  Patteivon,  Mary  A.,  Memorial 

[East  Livetpool  Central  Business  District 

MRAJ.  B.  Fourth  St  [11/14/85] 
East  LiveipooL  Potters  Saving  and  Loan 

[East  Liverpool  Central  Business  District 

MRAJ.  Washington  and  Broadway 

(11/14/85) 
East  Liverpool,  Potters  National  Bank  [Bast 

Liverpool  Central  Business  District  MRAJ. 

Broadway  and  Fourth  St  [11/14/85] 
East  Livetpool,  Travelers  Hotel  [East 

Livetpool  Central  Business  District  MRAJ. 

115  B,  Fourth  St  [7/15/86] 
East  Liverpool,  YMCA  [East  Liverpool 

Central  Business  District  MRAJ. 

Washington  and  Fourth  St  [11/14/85] 
Wellsville.  Episcopal  Church  of  the 

Ascension  and  Manse,  1101  and  1108 

Eleventh  St  [5/15/88] 

Coshocton  County 

Warsaw.  Walhounding  Canal  Lock  No.  A  OH 
715  [2/24/86] 

Cnyaboga  County 

Beachwood.  Hangar.  The,  24400  Cedar  Rd. 

(1/08/88) 
BratenahL  Taylor  Mansion— Lakeharst.  193 

Bratenahl  Rd,  (7/10/86) 
BredaviJle^lSiecksnUe—NortbfiehlHiJBh 

Level  Aic^,  OH  ta  and  ^Cvyahogik 


River  (also  in  Summit  County,  ffortiifield) 

(1/18/86) 
Qeveland  Heights.  HeighU  RocMeller 

Building.  3081  Mayfield  Rd.  [5/15/88] 
Cleveland.  Krause  Building— Otto  Moser's 

Cafe.  2042-2044  E  Fourth  St  [11/14/85] 
Cleveland,  Rocket  Engine  Test  Facility. 

Lewis  Research  Center  [10/03/85] 
Cleveland.  USS  COD  [submarine].  N. 

Marginal  Dr.  [1/14/88] 
Qeveland.  Woodland  Cemetery.  8801 

Woodland  Ave.  [6/04/86] 
Qeveland.  Zero  Gravity  Research  Facility 

[B-2],  Lewis  Research  Center  [10/03/85] 
Qeveland/Cleveland  Heights,  Forest  Hill 

Motoric  District.  Roughly  bounded  t^ 

Glynn  Rd,  Northdale  Blvd.  and  Cleviden 

Rd,  Mt  Vernon  Blvd.  and  Wyah  Rd„  and 

Lee  Blvd.  (8/14/8^ 
Lakewood.  Detroit— Warren  Building.  14801- 

14813  OetMtt  Ave.  (5/15/819 

Delianti9  County 

Defiance,  Defiance  Public  Library.  320  Fort 

St  (10/31/85) 
Lorain.  Eaglet  BuiUing.  575  Broadway 

[4/24/8^ 

Dalawaia  County 

Delaware  vidnity,  High  House.  2360 
Panhandle  Rd.  (2/13/819 

EriaCounty 

Sandusky.  Exchange  Hotel.  202-204  E  Water 

St  [10/28/85] 
Sanduaky,  Spacecraft  Propulsion  Research 

Facility.  Lewis  Resean:h  Center.  Mum 

Brook  Station  (lO/OS/85) 

Fayette  CoMnty 

Washington  Courthouse  vidnity.  Woodhwn 
Fatm.  3788  OH  41  NW  [2/13/8^ 

FkankUtt  Coaaty 

Columbus.  Central  Ohio  Lunatic  Asyhun, 
1880  W.  Broad  8t  (4/24/88) 

Columbus.  luka  Ravine  Historic  District. 
Roughly  bounded  by  E  Lane  and  E 
Northwood.  N.  Fourth.  Twentieth  and  E 
Nineteenth,  and  Indianola  Aves.  [5/08/88] 

Columbus,  Trinity  German  Evangelical 
Lutheran  Church,  404  S.  Third  St 
(10/10/85) 

Greene  County 

Spring  Valley,  Barrett.  George,  Concrete 
House,  4  E  Main  St  [4/10/86] 

Guernsey  County 

Buffalo  vicinity.  Finley,  Ebenezer,  House,  E  of 
Buffalo  on  OH  313  [2/28/86] 

Hamilton  County 

Cincinnati.  Cinciimati  Enquirer  Building.  617 

Vine  St  [11/13/86] 
Cincinnati,  Cummins  School  [Samuel 

Hannaford  and  Sons  TR  in  Hamilton 

CountyJ,  824  William  H.  Taft  Rd.  [1/08/86] 
Cincinnati,  Peeble's  Comer  Historic  District, 

Roughly  E  McMillan  St  and  Gilbert  Ave. 

[11/14/85] 
Wyoming.  Baldwin,  Joseph  W.,  House 

[Wyoming  MRAJ,  2X7  Springfield  Pike 

[8/25/86] 
Wyoming.  Bromwell  facob.  House  [Wyoming 

MRAJ.  88  Mt  Pleasant  Ave.  [8/25/86] 
Wy  oqsingr  Ftyr.  Charles.  House  [Wyoming 

MRAJ,  325  ReUy  Rd.  (8/25/86) 


Wyoming.  Hess,  Elmer,  House  [Wyoming 

MRA],  333  Springfield  Pike  (8/25/88) 
Wyoming.  Kirby,  Josiah,  House  [Wyoinittg 

MRAJ,  85  Oliver  Rd.  (8/25/86) 
Wyoming.  Luethstrom-Hurin  House 

[Wyoming  MRAJ,  30  Reily  Rd.  [8/25/86] 
Wyoming.  Moore,  Charles  H,  House 

[Wyoming  MRAJ,  749  Stout  Ave.  [8/25/86] 
Wyoming,  Pabodie.  Professor  William. 

House  [Wyoming  MRAJ.  731  Brooks  Ave. 

[8/25/88] 
Wyoming.  Pollock.  John  C.  House  [Wyoming 

MRAJ.  88  Reily  Rd.  [8/25/88] 
Wyoming.  Reily.  Robert,  House  [Wyoming 

MRAJ.  828  Liddle  Ln.  [8/25/88] 
Wyoming.  Retsech.  W.C  House  [Wyoming 

MRAJ.  128  Springfield  Pike  (8/25/88) 
}Nyoaibi$,  Riddle-friend  House  [Wyoming 

MRAJ.  507  Springfield  Pike  (8/28/88) 
Wyoming.  Sawyer.  Louis.  House  [Wyoming 

MRAJ.  315  Reily  Rd.  (8/25/88) 
Wyoming.  Steams,  William,  House 

[Wyoming  MRAJ,  320  Reily  Rd.  [8/25/88] 
Wyomfaig.  Steams,  Edward  R,  House 

[Wyoming  MRAJ.  333  Oliver  Rd.  (8/25/86) 
Wyoming.  Tangeman,  John.  House  [Wyoming 

MRAJ.  550  Larchmont  [8/25/88] 
Wyoming.  Village  Historic  District 

[Wyoming  MRAJ,  Roughly  bounded  by 

Wentworth  Ave..  B  &  O  RR  tracks,  E  Mill 

Ave.,  and  Springfield  Pike  [8/25/88] 
Wyoming.  Woodruff.  Charles.  House 

[Wyoming  MRAJ,  411  Springfield  Pike 

[8/25/86] 

Imlrtitii  County 

)ackaoa.  Gibson  House,  187  Main  SL 
(12/05/85) 

leffaseoa  OooBty 

Steubenville  vidnity,  Itidependent  School 
District  No.  2  Building.  64520  OH  213 
(7/10/88) 

Steubenville,  Steubenville  Comittercial 
Historic  District.  Roughly  bounded  by 
Washington,  Court  and  Third,  Market  and 
Eighth  and  Commerdal  SU.  [8/21/86] 

Knox  County 

Mount  Vernon  vicinity,  Knox  County 
Infirmary,  7516  Johnstown  Rd.  [7/10/86] 

Logan  County 

Zanesfield  vicinity,  Marmon.  Martin,  House, 
CR  153  [2/20/88] 

Lorain  County 

Lorain,  Broadway  Building.  SE  comer  of  W. 
Brie  Ave.  and  Broadway  [11/14/85] 

Lucas  County 

Toledo,  Westmoreland  Historic  District. 
Roughly  bounded  by  Parkside  Blvd., 
Bancroft  St,  Upton  Ave.,  and  Oakwood 
Ave.  and  Allenby  Rd.  (2/03/86) 

Madison  County 

London.  London  Commercial  Business 
Historic  District,  Roughly  bounded  by 
Adams,  Superior  and  Clair  Sts.,  Madison 
Ave.,  and  Huron  St  [12/17/86] 

Mahoning  County 

Boardmaa  Southern  Park  Stable.  126 
Washington  Blvd.  (7/10/86) 


/  Va.  tai  Ne.  l€d  f  1\ie«<fay.  May  2».  MW  /  Ifattoe* 


f  ¥Bi  S8.  Mo.  108  /  Tuetiay.  lyjay  14.  IWB  /  Wettoet tWM 


Ywiimtown.  BatHmam  »  Ofcit  £■»>— rf 
rceouna/.  S3Q  MBimii^  As»  tT^/lO/aS) 

Yonnsstotvii.  dtf  Hmll  Aaaax  pjomdumm 
Younggtowa  URAl  S  W.  Pkoat  SL 17/23^] 

YwmgitBwii.  £n»  Tumimml  BaiMng 
Coauaerct  Pkua  BuiUbtg  pjawntamm 
YoangBtown  MRAl.  U2  W.  r^wwn*—  st 
[T/Zat/Bfl 

Youngstown.  /&/^  Cbapet  [Dowatown 
Toungatown  MRA/,  NW  comet  (rfK^  Wood 
and  Chunpioo  SU.  [7/2a/88]  | 

YoongBtawm.  faj's  Lunch  pjawntown 
Youngatowa  MKAl  258  Faderal  Pfsn  W 

Youngstovn;  Knm  BvikKng  [Downtnm 
YmmgBtowm  MIA^  11V421  PedOTdl  Ffea 

Yiwnptowi.  MeOaryBaiMmf/DawiHown 

YotmtHommkmA)i  9-nMeni  Ptan  W 

and  17-W  Cntet  S^  [TftSfmi 
Youngatown.  MdCsAier— Mjyfer  Oaafoiiy 

Buildup  fD^wmtamat  YmmgtkumimA}, 

21»-22i  FMbmI  Han  W  aMl  M-a  N. 

Hazel  SLt7/S/a4 
Yaaa«ata««i.  McMtUoa  AM6«]b  Aw 

I4uaiy,ai»WiskAmt3y(27/aBt     r 
YoungstowB.  OAm  Ona—Obim  BOmon 

[Dowtttomm  Ymu^lmmUBAl  ^frB. 

BoanfaaaiLaad  103-112  &  ^•*-TpiiTn  17/23/ 

Youngatoawa,  Ptggjf  Aoa  BuiUiag  [Powaiawn 

Young^wa  UBAJ,  lU  Fadsni  Piaxa  W 

and  a-ia&PbaliM  p/23/i4 
Youngatown.  Republic  ban  and  Staei  Office 

BuUding  [Downtown  Youngatown  MRAJ, 

415  S.  Market  St  [7/23/86] 
YoangatoMm.  Stata  Theater  [Domatowa 

Youngatown  MRAJ.  213  Federal  BUxa  W 

l7/23/aaj 
Yonngstown.  Strouaa—Hiradlbaig  ^rfrrrrry 

fDomntfwn  Yaung8tawmMRAJ^\*-a 

FedanlPlaxa  W  [7/23/8^ 
YoangBtown.  Weffa  Building  (Dowatewa 

Youagitown  MRAJ,  2(n-20&  Fedatal  Ptaza 

Youngstown,  Yfbbh  Congregational  Oiunh 

/Downtown  Toungatown  MRA^  220  N.  Elm 

SL  frfTSfaSi 
Youngatown.  YWCA  Building  [DownOmm 

Youngatown  MRAJ,  2S  W.  Rayen  Ave.  17/ 

23/86] 

Meigi  County 

Middleport.  Middleport  Public  Libauyi  178  S. 
"natd  St  fl/OB/86) 

Miami  County 

nqua.  Rial.  York.  Houae.  McFariand  SL  [8/ 

nftn 

Mwntgomeiy  County  i 

Dayton.  Saint  Anne's  Hill  Hiatoric  UiaMct, 

Rou^Jir  baiMiiad  by  F^urHi.  MeChire. 

Josie.  aiad  Hlgii  bmI  Dotoit  SIK  flB/oa^8^ 
Day«aa.aadlBkifitf^>a^lte  IW  Hiatoric 

Diatrict,  RHgUy  bowdadbr  Giaiid. 

Plymouth.  Foreat  and  Salem  16/06/86] 
Dayton.  Wright  Cycle  Company— Wright  and 

Wrig^PriatiagOffieaaiai%.M9mama%t 


DreMlen.  Crescent  Hill,  44  W.  Fifth  SL  I1/O8/ 
86] 

ZanesviHa^ZaMarrJir  TMCA,  9tS,Bm9t. 

(10/20/85]  I 


Middle  Baaa  laland,  Golden  Bagh  Wiaa 
Celbaa.  Ptat  aii  Ian  Rda.  jt/at,^ 

Paiij!  GaaaXf 

Sonenet  vidnity.  Saint  faa^i\  l!»i^fi^ 
Church.  579  OH  388  ||l/^/kB| 


Pklcaimay  I 

Circleville  vicinity,  GU^-Mnrii  Fbnn,  VBOM 

OH9BP/M/8BI 
CircleviUe.5li>in/'M/Qp%  ^iacap€^Ciutd^ 

12s  W.  Mbund  St  (5/15/8^ 


Aurora,  ^mvnr  ThiAi  Station,  13  New 

Hudson  K(L  [S/22/8B{ 
Ravenna  vfctaity,  CtyntatLake  Stock  Fana, 

4655  Hayes  Ed.  [4/10/18^ 
Ravenna,  BtatMbin  Street  Hiatoric  Diatrict. 

E.  Main  St  between  Clinton  and  Linden 

SU.  (10/10/85] 
Ravenna.  Reed,  CA.  Hauaa^  280  W.  Biddia 

SL  [10/10/851 

Ricfal— #Ciwlj 

Bethlehem,  Sacred  Heart  ofjeaua  Churchaa, 
OH  61  [1/06/80] 

RoaaCouHty 

Bainbridge  vicinity,  Baum.  Howard.  Site 
(33RO270).  Address  Restricted  W**f^ 


WoodvUlck  Layaaaa.  ChaiatepbarC.  law 
Ofpca>  2X1 W.  Fital  SL  (ft/tfiaol 

Seneca  County 

Tiffin.  Ba^y—Hoaaler  Houae^tmSlsvamHa 
St  (7/10/861 


Akron.  Akron  /ewiah  Center,  229  &  Bakb  9t 

[7/a8/80) 
*' — I  "mffft  n-  Itrffiwf.  rfm—.  IfW 

Arriwew  Av«  (1Q/3A/8^ 
NorthfiflW  awKiiirtfti  nukfiahltMgbtaaal 

as^  Ott8aapd*«OiydM|ilU«ar 

iwiaeia'k— II  riimHif.  HiiiiliWabirfi/iB/ 

86] 

Thndmll  County  - 

Brookfield,  Brookfield  Center  Hiatodc 
Diatrict.  Roughly  W  side  of  OH  7  from 
Sha*a»lltenB  M.t(r  DL  \Hbad  St  awl 
BrookfieM  Vfl^iB  Gfeen  (W/lO/te} 

Fowler,  Pimhr  Cmter  Hiatoac  Diataet. 
Roughly  area  around  Fowfev  Twp.  Village 
Gnev  a*  OH  388  antf  OH  188  («^/feBl 

Wairen.  Paduad  Jbmea  IVfardt  Houaa.  319 
Oak  Knoll  Ave.  NE  [IO/31MI 


Kings  Mills.  Patera  Cartridge  Company.  1915 

Grandbi  Rd  (10/10/861 
Morrow  vtefntty.  Trevey  Moand  piWAtaa). 

Auuissa  Restricted  (B/20/86f 
Oiegunia  vitiufly.  Kian  Effyy  (SSVTASTZJ,. 

Addiess  Restricted  (7/Zl  f9S[ 

WashinglaB  Cotf 

of  OH  338  and  N  of  (M  070  [4/19/801 

WaynaOoun^ 

WeatSalen  vicMty,  DearHdtMan^ ' 
Britton  Rd.  (9/20/86] 


Wooster.  Gertmehger  Carriage  and  Wag/oa 
Ciunpany.  572  E.  Liberty  (2/13/801 


Upper  Sanduaky  Wdnity,  Annaiauig  Ftim. 
13700  OH  100  (1/17/80] 

(MOAHOMA 


El  Reno,  Canadkm  Cbmtty  JtuX  300  S.  Bvana 
(11/14/86) 


Ardmore,  Galt—FraiABn  Home  [Hiatoric 
Homes  of  Ardmore  PetrohnmBiaealfvaa 
ZB;^  40OC«alty  OobBdl  |6/S/aB) 

Ardinore,  Johnaon  HomafNiakiaicHaBtaa  of 
Ardmore  Petroleum  Eiucutivea  TRJ,  400 
Country  Qub  Rd.  (5/22/86] 

ClevalandCDnnly 

Norman,  Moore-Lindaay  Houaa,  900  N. 
Peter*  [11/14/85] 


Custer,  First  Notional  Bank  ofCbatarCfty 
[CaataratfCamametafBaiUbgf  TRJ. 


^wrilt^toB  ^nosinft  no^K.  a&^nc  TwunBUt 

€)(rDSef(9/2B/88i 
Enid,  Mioadmuy  Tbwmi  ttLE.  Bnadwor  St 

(n/i«/»t 
Enid.  iCn/taoa  M  £..  Abus«,  ITOBW.  Maine 

[12/12/851 


Lindsay,  Santa  Fk  Depot  oftlnkay 
[TKritmial  Eta  Santa  Fe  Depota  in  South 
CentraIOktahoa»Ta/,t2HlLUaia.l^2it 

m 

Paula  VUIey.  Carvia-Cauaty  Ceurtbouaa 
[County  Courthaaaaa  afOUahaaao  TRl 
Coucthoos*  S^  and  Gsm»  Aw.  (11/88/85) 

I  jniwte  Ckmfliy 

Stroud,  Son  roBi 

28/60] 
Stroud.) 

Sixth  9t  (9/26/8q 

Seventh  St  (B/88#l^ 

Stroud../*MABSt.  I 

SL[9/2MQ 
9tiaad,riallii\mtatnBaSniaphaas 
Building.  301 W.  ffSiauJt  9L  (5/14/88} 

Muskogee  Coiily 


Fort  Glhsea.  AAaMatratkm  BuUdiag    net 
HoapitallFbatGitBoa  PaatCinl  War 
MiUtan  BaHdb^  TRJ.  80>Cantoaa  Ave. 
(11/14/85] 

Fort  Gibson.  Qmimandttnt'a  Qpattera  [Fort 
Gibaon  Poat-Civil  War  MURary  Buildinga 
nj.  809Ceppfager  Av».  (n/l4/8^ 

Fort  Gibson.  Offioer'a  Qaartara [Fort  Gfbaon 
Poat-Civil  War  Military  BuiUUaga  TI^  007 
Coppinger  Ave.  [11/14/851 

VatiGbam,  n>at  A^taiOI^OfPca  [Fort 
GibaoB  Poat-Civil  War  Militarf  Buildinga 

Tnf.tasGa»\umJm  gT/Wwj 
PortGihacn.r 
COsoni 
TT^OOBi 


UvakogfaLStaetyaaOAmfi're-DepreaaieB 
Muakogee  Skyacrapers  TRJ.  117  N.  Third 
(a/9«/08] 

Payne  Cootty 

StiIhM«tai.Afui70)r/£t>use,«>S.Manioe  19/ 
18/86] 

Seminole  Cendly 

Seminole.  Home  StakeXJil  and-Caa  Company 
BuBdiag.  315  E.  'Broadway  15/14/86] 

Wenoka,  Hotel  Aldridge,  l^ird  and  Wenoka 
SU.  [5/14/86] 

StephsMsCo— ly 

Duncan,  Johnson  Hotel  and  Boarding  House, 
314  W.Mnlbenry  (9/14/8^ 

Tulsa  County 

Tulsa.  PhUkade  Buil^i^  sn  S.  Saetai  Ave. 
19/18/88] 

Wagoner  Coua^ 

WwDoei.  NampoitHot^  and  Reataaramt.  302 
S.  Main  [12/04/85] 

OBSaOH 

Bakar  County 

Unity,  Otiity  Ranger  Statiem  [Depression-Era 
BidkSaga  nU  Wellowa-Whitnnnftational 
Forest  [4/11/86] 


Corvallis,  i:/Mie,  Levria  G^  Building.  146  S.W. 
Seooad8tj2/!iy/8q 

Cladcamaa  Coun^ 

Oregon  Qty,  Petxold,  Richard,  Houae,  504 

Sixth  SL  [10/31/85] 
Zigfa%iriieiaatg.ZigBag  Ranger  StaOaa 

[D^aeaaiam-BkaBuiUSnga  TRJ,  Mt  Hood 

National  Forest  [4/06/86] 

flstsnp  rimiilji 


1215  FiftaaolkBt  (0/86^84 
Astoria.  FlaveL  Captain  George  Caarod, 

Houae,  027  Fifteenth  SL  (O/OS/OIQ 
Astoria.  J«gwiCJiaaeBi.A>MS,  000 

Seventeenth  St  [6/06/80] 
Astoria,  Wanen  Inveatment  Company 

Housing  Group,  656, 674,  and  000  Seventh 

St  (9/06/80] 
Astoria,  Young.  Andrew,  Houae,  8780  Ouane 

Ave.  40/88/88] 

CeoaCauaty 

CaosBay,  Caoe  Bay  Carnegie  Ubrary.  815 

Marfcatat  |2/27ABe] 
Coos  Bay,  Myrtle  Arma  ^fartamat  Building. 

Sixth^Bd  CawUal  Sts.  {10/91^ 
Coos  Bay.  AbsibannUcAAart  Htauae,  087  N. 

IhirdStftt^OZ/^ 
Coos  Jtay.  Jinmr.  JW^^Mortoa,  Mouse;  480 

Schettsr  AaBB.|10i/Sl/oq 
Powers.  A;N«n  HbSb^  910  Seoond  Ave.  (0/ 


Craak 


Supervisor's  Warehouse  fiJepraaaian-Eaa 
Buildings  TRJ.  Ochoco  National  Fiwest  (4/ 
00/00] 
PrinasOa.  OV/btf  Mtfnnaf  AHdt«f 
AauBwas.  aadFoatarandUyda^tora.  247 
N-MaiaStltt/OMOGi 


Curry  Cu—I| 

Gdld  Beadi.  CaUBaachJiei^er  Station 
[Depresaion-ErttBaOiii^  TBJ,  Sskiyou 
National  Auast  {4/0B/ae| 


Bend  vidaity,  Paulina  Lake  Guard  Station 
[DepreaakxhBaa  BuIWngs  TKJ,  Daachutaa 
National  Park  [4/11/dej 

Douglas  County 

Glide,  Glide  Ranger  Station  [Depression-Em 
Building  TRJ,  Umpqua  National  Forest  (4/ 
00/80] 

Lookingglass,  Wimer,  James.  Octagonal  Bam, 
1191  Coos  Bay  Wagon  Rd.  112/02/85] 

Giant  Cauoty 

John  Day,  John  Day  Compound,  Superviaof^ 
Waadmase  [Depreaaimi-Era  Buildinga  TRJ, 
Malheur Ttational  Forest  [4/11/86] 

John  Day,  Supervisor's  House  No.  1001 
[Depreaaian-Era  Buildaga  TBJ.  MaBieur 
National  Forest  (4/11/80] 

HoodJ 


Cascade-Locks,  Oaacade  Lodca  Work  Center 

[Depression-Era  BuHdiBga  Tt^.  ML  Hood 

National  Forest  (4/11/80] 
Parkdale,  Parkdah  Ranger  Station 

[Depression-Era  Buildings  TRJ.  ML  Hood 

National  Forest  l4/ll/8q 

lacksoa  Goodly 

Ashland,  Roper.  Fordyce,  House-^Southem 

Oregon  nj^ital,  85  S.  Second  Stll2/tE/ 

85] 
Butte  FUls  victeity.  lamtdia  Guard  Station 

fDepreaaton-&a  Building  itij.  Rogue 

River  National  Forest  [4/11786] 
Butte  Fells.  BMe  Palla  RtmgerStatitm. 

[Depreaaiam-Era  Buildings  TRJ,  Rogue 

River  National  Forest  (4/11/86] 


Metolius,  Or^oa  7)«dic  Ptaaengeraad 
Freight  Station,  Washii^anSL  at  the  foot 
of  SixA  8L  (2/27/06] 


Cave  lunetioa  vidrity.  StoreGukA  Guard 
Station  No.  1020  [Depreaaiom-Bra  BuHdinga 
TRJ.  Winois  VaHey  Rd.,  Siskiyeu  National 
Forest  (4/aB/8Cq 

Cave  Junction,  Cedar  Guard  Station  No.  1019 
[Depreaaion-Era  BuHdmge  TRJ,  HHnois 
Valley  Rd.,  Siskiyoa  National  Forest  [4/06/ 
86] 

Grants  Pass  vidnlty,  Chriatie-Eismann 
Houae.  8971  Upper  River  Rd.  [12/02/85] 

Grants  Pass.  Clark— Nortm  Houae.  127  N.W. 
DSL  [2/27/86] 

Klamath  County 

Klamath  FaBs  vicMty,  Lake  of  the  Woods 
RangerStation — Work  Center [Depreasion- 
&a-BuHAigs  TRJ,  Winema  National 
Forest  [4/0e/86J 


Bend  vkdaily.  CoMt  £afce  Caan/ Station 
[Depression-Era  Buildings  TRJ,  Deschutes 
1  Forest  (4/11/oq 


Lane  County 

Caban,  XUAargiHataiicDiatriet.  Roughly 
bounded  by  Vaa  OuynM.,  Diamond  and 


Miller  Sto..  Dixon  St  and  tax  tots  mo  aai 
201,  and'BottOBLaoii  Rd.  |l/Q7/80) 
Eugene,  Univeraity  of  Oregon  Museum  olfArt. 
University  of  Oregon,  off  OR  00  jO/OB/OBi 


Detroit  Breitenbuah  Guard  Station 
[Depreaaion-Era  BuiUinga  THJ,  Wfflamatte 
National  Forest  [4/00/061 

Multnomah  County 

Bonneville.  Bonneville  Dam  Hiatoric  Diatrict. 

CakuMaiUawbatMaaa  Bntfasd  and 

(CawiadelalaadB  aff J-90  to  MutooaMh 

County,  Oregon  to  WA 14  in  Skaasana 

County,  WA  [4/00/86] 
Gresham.  Zimmerman.  Jacdb,  Home.  ITUl 
'    N&San^ttwd.  {^06/00] 
PortlaMl  vidDiiy.  Aaafayiilr.  A.  £  imi/AUfo 

Jane.  Hauaa.  19888  &  W.  t\irnikk  Th  |U/ 

02/85] 
PatOajtLAimvi  nb.MaadaadBiile.  Home. 

2542  S.W.  HiUcrest  Dr.  (12/27/86] 
Pastliad.Cplr—111    ffiuBJfaasa.2U0l>I£. 

Sixteenth  Ave.  [11/0^8^ 
Pwtland.  GanaMvMSpitBi  92&S.W.  Park  Ave. 

wvm 

Portland.  FimaUin  Hoktl,  US7  S.W. 

VhaUvglon  St  Jio/3i/86| 
Portland.  Fruit  and  Flower  Misaian.  1080 

SMI.  TauiBk  Ave.  J9/Qi/9^ 
VattiaBd,Moaa3aaaa.feibnS..  Houae.  lau 

S.W.  Twelfth  Ave.  [10/3l/aq 
Portlnnd.  taifarial  Hotel  429-488  S.W. 

Broadway  [S^ll^/Ofi] 
Portland.  Policy  Building.  231-238  N.W.  TUrd 

Ave.  111/00/86] 
Pittlaad.  Portland  General  Electric  Company 

StaUon  "L"  Group.  1841  S.E.  Water  St  (12/ 

02/OCj 
Portland.  Pawera.  Ira  F.,  Buildii^  804-810 

S.W.  Third  Ave.  [12/02/85] 
PortlaKL  Baiabait  Jacques  and  Amelia. 

Hauae.  7821  B£.  Thirtieth  Ave.  tl2/0Z/8q 

DmaflBa  Condly 

MihoB-Aeeaiater.  Fnaier.  Williams, 
Farmataad.  1403  PhMfciirt  St  (8|/06/a01 

Pendletoa  Aiftasoa  £Uis  i&oae,  126  &£. 
Second  St  [3/14/88] 

Readleton.  Vey.  Joa^A,  Houae,  1804  &S. 
Court  PI.  [2/27/aej 

it 

Union  Cmmty 

La  Grande.  Foley  Buildiag,  206  Chestnut  St 
[12/02/B5] 

Wallowa  County 

Enterprise.  Lick  Creek  Guard  Station 
[DepressioniEw  Buildings  TRJ.  Wallowa- 
Whitman  National  Forest  14/08/86] 

Wasco  Gauntr 

The  Danes.  Bennett-WHHama  Houae.  600  W. 

Sixth  SL  [2/27/86] 


Beaverton.  Beaverton  Downtown  TSatorfc 
District  Rou^ily  bounded  by  S.W.  Canyon 
Blvd..  S.W.  Bast  and  S.W.  WesUngton  SU.. 
S.W.  Second,  and  S.W.  WetKm  SU.  (1/07/ 
80] 

Forest  Grove,  Woock  and  Copies  General 
Store,  2000  Main  St.  {12/02/05] 

Hillsbera.  WaMngtan  County  Jail  872  HE. 
Twentyeigbth  Ave.  fr/Sl/9B] 


v.. 
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OREGON— Cootinufld 
Portknd  Schanm-ZeUing  Houte.  67S0  S.W. 
OImoq  Rd  (12/10/85) 

YanUnCooBty 

Dundee,  Dund&e  Woman's  Ch/b Hall.  US  W 

Wie/06/88] 
McMinnviUe.  Spenca,  Jack.  House.  536  B. 

Fifth  St  (2/27/86] 

PENNSYLVANIA  J 


iCnaty 

Cuhtowm  vicinity.  Carbaugh  Run  RhyoUte 
QuanySile  (36ADaO).  AddreM  Restricted 
(1/15/8BJ 

AlleghaBy  CoHBly 

CoraopoUs,  Coraopolh  Bridge  [Alh^mf^ 

County  Owned  River  Bridges  TRJ.  OhM 

River  Back  Channel  at  Feme  St.  and 

Grand  Ave.  (1/07/86] 
Elizabeth.  Hutchinson  Farm.  Round  HiU  Rd. 

at  PA  51  [2/19/86] 
Elizabeth.  Van  KiHi  Fann.  Round  Hill  RdL  at 

Scenery  Dt.  [2/19/86] 
Homesttad,  Homestead  Pennsylvania 

Railroad  Station,  Amity  St  (12/26/8^  ' 
Pittaburgh,  Allegheny  High  School 

f Pittsburgh  Public  Schools  TRJ,  810  Ardt 

St  [9/30/86] 
Pittsburgh.  Allerdica.  Taylor.  High  School 

fPittsburgh  Public  Schools  TRJ.  2400  Shady 

Ave.  [9/30/86] 
Pittsbiirgh.  Armstrong  Tunnel.  Between 

Forbes  and  Second  Aves.  at  S.  Tenth  St  (1/ 

07/8^ 
Pittsburgh.  Arsenal  Junior  High  School 

Pittsburgh  Public  Schools  TRJ,  Butler  and 

Fortieth  Sts.  [9/30/86] 
Pittsburgh.  Baxter  High  School  [Pittsburgh 

Public  Schools  TRJ.  Baxter  St  and 

Brushton  Ave.  [0/30/86] 
Pittsburgh.  Bayard  School  (Pittsburgh  Public 

Schools  TRJ  4830  Hatfield  St  (9/30/8^ 
Pittsburgh.  Bedford  School  P^ittsburgh  Public 

Schools  TRJ.  910-918  Bin^m  St  [9/30/86] 
Pittsburgh.  Beechwood  Elementary  School 

fPittsburgh  Public  Schools  TRJ  Rockland 

Ave.  near  Sebring  Ave.  [9/30/86] 
Pittsburgh.  Beltzhoover  Elementary  School 

/Pittsburgh  Public  Schools  TRJ  Cedariiurst 

and  Estrella  SU.  [9/30/86] 
Pittsburgh.  Birmingham  Public  School 

[Pittsburgh  Public  Schools  TRJ  118-128  8. 

Fifteenth  St  (9/30/86) 
Pittsburgh.  Colfax  Elementary  School 

[Pittsburgh  Public  Schools  TRJ  Beechwood 

Blvd.  and  Phillips  Ave.  (9/30/86) 
Pittsburgh.  Connelly  Clifford  B,  Trade 

School  [Pittsburg  Public  Schools  TRJ, 

ISOl  Bedford  Ave.  [9/30/86] 
Pittsburgh.  Conroy  Junior  High  School 

[Pittsburg  Public  Schools  TRJ  Page  and 

Fulton  Sts.  [9/30/86] 
Pittsburgh.  Dilworth  Elementary  School 

[Pittsburgh  Public  Schools  TRJ.  Saint  Marie 

and  Collins  Sto.  (9/30/86) 
PMsbui^  Fort  Pitt  Elementary  School  ■ 

[Pittsburgh  Public  Schools  TRJ  SlOl    i 

Hillcrest  St  [9/30/86]  j 

Pittsburgh.  Foster  School  [Pittsburgh  PtAOc 

Schools  THJL^tm  Main  St  [W30/86) 
Pittsburgh  Frick.  Henry  Clay.  Training 

School  for  Teachers  [Pittsburgh  Public 

Schools  TRJ  107  Thackeray  St  (9/30/86) 


Pittsburgh.  Fulton  Elementary  School 
[Pittsburgh  Public  Schools  TRJ  Haopton 
and  N.  Saint  Qair  Sts.  (9/30/86) 

PlnMYtm^  Greenfield  Elementary  School 
[Pittsburgh  Public  Schools  TRJ  N  of 
Greenfield  Ave.  at  E  end  of  Alger  St  (9/30/ 
86] 

nttabui^  Homestead  High-Level  Bridge 
[Allegheny  County  Owned  River  Brieves 
TRJ  Monongahela  River  at  West  St  (1/07/ 

Pittsburgh.  House  at  200  W.  North  Ave..  ZOO 

W.  North  Ave.  [2/27/86] 
Pittsburgh.  Langley  High  School  [Pittsburgh 

Public  Schools  TRJ  Sheraden  Blvd.  and 

Chartiers  Ave.  [9/30/86] 
Pittsburgh.  Larimer  School  [Pittsburgh  Public 

Schools  TRJ  Larimer  Ave.  at  Winskm  ^ 

(9/30/86) 
Pittsburgh.  Latimer  School  [Pittsburgh  Public 

Schools  TRJ  Tripoli  and  ]ame«  Sts.  (9/30/ 

86] 
Pittsburgh.  Lawrence  Public  School 

[Pittsburgh  Public  Schools  TRJ  3701 

Charlotte  St  [9/30/86] 
Pittsburgh.  Lemington  Elementary  School 

[Pittsburgh  Public  Schools  TRJ.  7060 

Lemington  Ave.  [9/30/86] 
Pittsburg  Letache  Elementary  School 

[Pittsburgh  Public  Schools  TRJ  1530  Cliff 

St  (9/30/86) 
Pittsburgh.  Liberty  School  No.  4.  Friendship 

Building  [Pittsburgh  Public  Schools  TRJ. 

5501  Friendship  Ave.  (9/30/86) 
Pittsburgh.  Lincoln  Elementary  School 

[Pittabiugh  Public  Schools  TRJ,  Unctrin 

and  Frankstown  Aves.  [9/30/86] 
Pittsburg  Linden  Avenue  School  [Pittsburgh 

Public  Schoob  TRJ  739  S.  linden  Ave.  (9/ 

30/86] 
Pittsburgh.  Madison  Elementary  School 

[Pittsburgh  Public  Schools  TRJ  Milwaukee 

and  Orion  Sts.  [9/30/86] 
Pittsburgh.  McCleary  Elementary  School 

[Pittsburgh  Public  Schools  TRJ  Holmes  St 

and  McCandless  Ave.  [9/30/86] 
Pittsburg  Mifflin  Elementary  School 

[Pittsburgh  Public  Schools  TRJ  Mifflin  Rd. 

at  Lincoln  PI.  [9/30/86] 
Pittsburgh,  Morrow,  John.  Elementary  School 

[Pittsburgh  Public  Schools  TRJ  1611  Davis 

Ave.  (9/30/86) 
PitUbuq^  Morse,  Samuel  F.  B.,  School 

[Pittsburgh  Public  Schools  TRJ  2418  Sarah 

St  (9/30/86) 
Pittsburgh.  Ninth  Street  Bridge  [Alhgheay 

County  Owrmd  BJnr  Brid^  TRJ. 

AllegtorlUvar  at  Ninth  St  (1/07/86) 
fWa^bwf^  Pork  Pldco  School  ^ttslnugh 

Public  Schools  TRJ.  8.  Braddock  and 

Brashear  Aves.  ^9130/ OB] 
Pittsburg  Perry  High  School  [Pittsburgh 

Public  Schools  TRJ  Penysville  Ave.  and 

Semicir  St  (9/30/86) 
Pittsburgh,  Pittsburgh  Central  Downtown 

Historic  District  Roughly  bounded  by 

Liberty  Ave..  Grant  8t,  Forbes  Ave.,  and 

Wood  St  [12/17/85] 
Pittsburg  Prospect  Junior  High  and 

Elementary  School  [Pittsburgh  Public 

Schools  TRJ,  Prospect  Ave.  near  Southern 

Ave.  (9/30/80] 
Pittobui^  Schenley  High  School  [Pittsburgh 

Public  Schools  TRJ  Hgelow  Blvd.  and 

Centre  Ave.  [9/30/86] 
Pittsbur:^  Schenley  Park.  Schenley  Dr.  and 
Panther  HoUow  Rd.  (11/13/8S) 


Pittsburgh,  Schiller  Elementary  School 

[Pittsburgh  Public  Schools  TRJ  1018 

Raralta  St  (0/30/86) 
Plttsbutgh,  Seventh  Street  Bridge  [Allegheny 

County  Owned  R/vtt  Bridges  TRJ 

Alleghany  River  at  Seventh  St  (1/07/86) 
Pltt^bm^  Sixth  Street  Bridge  [Allegheny 

County  Owned  River  Brid^  TRJ. 

AUeghany  River  at  Sixth  St  (1/07/86) 
PIttsbtufh,  SouUi  Tenth  Street  Bridge 

[Allegheny  County  Owned  River  Bridges 

TRL  Monongahela  River  at  Sr  Tenth  St  (1/ 

07/86) 
WtAmi^  South  Side  Hl^  School 

[Pittsburgh  Public  Schooh  TRJ,  9B01L. 

Carson  St  [9/30/86] 
Pittsburgh.  Springfield  Public, Sdteol 

[Pittsburgh  Public  Schools  TRJ,  Smallman 

and  Thii^-first  Sts.  (9/80/86) 
Pittsbut^  Stanley  Theater  ar)d  Clark 

Building.  807  Seventh  and  701-717  Liberty 

Ave.  (2/27/86) 
PitUbui^  Stsrrett  Sub-District  School 

[Pittsburgh  Public  Schools  TRJ,  338  Lang 

Ave.  [9/30/86] 
PitUbuiijh.  Washington  Vocational  School 

[Pittsburgh  Public  Schools  TRJ,  160  Fortieth 

St  (9/30/86] 
nttsbui^  Westinghouse  High  School 

(Pittaburgh  Public  Schools  TRJ.  1101 N. 

Murtland  St  (9/30/86) 
Pittsburgh.  Wightman  School  (Pittsburgh 

Public  Schools  TRJ  5604  Sdway  St  (9/30/ 

861 
Pittsbnrgli.  WooMair  Elementary  School 

(Pittiburgh  Public  Schools  TRJ  Fortieth  St. 

and  Ubwty  Ave.  (9/30/86) 

BariiaCdanty 

Reading.  Cotton  ar«i  Maple  Streets  School, 
Cotton  and  Maple  Sts.  (7/17/86] 

Blair  County 

Hollidaysburg.  Hollidaysburg  Historic 
District,  Roughly  boimded  by  Spruce,  Bella, 
Blair,  and  }uniate  SU.  (12/28/85) 

Bradford  County 

Rome.  Bliss.  Phillip  Paul.  House.  Main  St  (4/ 
24/86] 

Bucks  County 

Bristol  Grundy  Mill  Complex.  W  comer  of 
lefferson  Ave.  and  Canal  St  [1/06/86] 

Huhneville,  Hulmeville  Historic  District.  2-4 
Beaver  St.  046-1101  Bellevue  Ave.,  1-ni 
Green.  4  Hulma.  3-342  Main  Sts^  1-131 
Trenton  Avs..  and  2-0  Watar  St  (7/17/86] 

Lan^Kwne,  Laa^wme  Library.  160  W.  Maple 
Aw.  [l/OB/«a 

Langhoma.  Richardson,  Joa^th,  Houee. 
Bellevue  and  Mkpla  Aves.  (12/26/86) 

Newtown.  Newtown  Historic  District 
(Boundary  IncreateJ:  E  side  of  SycaBton 
St  from  Frost  Ln.  to  Saint  Andrewr'a 
Catholic  Church  (2/25/86) 

Quakertown.  Roberts,  Enoch.  House.  1226  W. 
Broad  St  (4/24/86) 

Wri^tstown.  /%iiiu  Park  Historic  District 
Intersection  of  Second  St  Pike  and  Penns 
Park  Rd.  [3/13/86] 

Cambria  County 

St  MidiaeL  Sou  tA  Ftirk  Fishing  and  Hunting 
Club  Historic  District,  Rou^ly  bounded  by 
Fortieth,  Main,  and  Lake  Sts.  (7/31/86) 


PENNnvunaV-Cnrtkiued 


Centre  vicinity.  Rhone.  Leonard.  Ibruse,  Off 

PA46i(iqf»/8q 

Millheim,  mUheim  fSateric  Oistriet.  9A  45 

aBd-P&4«S{S/aB/8^ 
SUte  Coll«Be<vicMty.  /ftmwrnUfc  SHe 

^mCB$^  Addwes'ReaUiutedtBitO^toq 


rCflun^ 

ChBS»srtipMa9t,aiae-Aaiiabeckarfytm. 

GlsMarMUiJU.  18/21/06) 
Lcmdondeny  Tovralkip,.Farram.  febn.  Home 

/Mtet  AnawiA  Son^mMe  Cnak  MRAl 

Safait  MalaaUJUL^%^2|/«q 
MarshaUton.  Marshallton  Historic  District, 

Strasburg  Rd.  (1/06/86) 
W.  iiarihaaughltoufahtp.  Hoopes.  C^mm, 

House  and  Bam  [WaBtAmah&wifywine 

Creek  MRAJ.  Springdell  Rd.  (11/28/8SJ 

Claacfiaki  County 

Dubois.  CmmumBreialHateL  Lo^  and  Brady 
AHBt.  [Il/l3/«y 

Cumberland  Coualy 

LewarJUlmTownshiii,  Ettars  Bridge.  Graen 
Lane'Dr.  and  Teflow  Breeches  Creek  \2}27/ 
86] 

DaupUnCaa^ 

HanMuig.  CefnenM,  Simon,  School,  1139 

Green  St  (4/24/Bq 
Hanisbuq.  Psnnajdvania  Slate  'Lmatic 

Haa^M.CamKiaM9^.tHmlte\ 
Jackson/ Wayne  vicinity.  Shoop  Site 

Oaaagj  Mdnas  Reatriotai  {2/13/8^ 

Delaware  County 

Cheymiy.  Mebaae.  Oli  Dt.  fS/M/a^ 
ConcordviUe  mtiDiltif..Higb  UillJkma,  180 
Dmnrton  Rd.  fft/Zl/fl^ 

Bte  County 

Erie,  Thayer— Thompson  Moose,  886  KV. 

Eighth  fit  iV/ai/M] 
Mill^^aak  Tswaalap  vieini^  &MMM9*ani 

Park  Archeological  District,  AdAeaa 

Rastootad  ^Imtt^ 

waiiMtn^kiuBty 

St  Thomas  Zbtwsiiip.  White  JJmuaeJaa. 
10111  Lincoln  Way  W  ^2/27/86] 

GreanaOaunty 

Monongahela  Township  vidnlty.  Sugar 
Grove  PetroglyfA  Site  {3tKX^.  Address 
Restricted  [3/20/86] 

Hudtfagdoo  Gomily 

Huntiii(fSon.  Huntingdon  Borough  Historic 
ZXrtnefRauglily  bounded  by  Moore, 
SeconO.  ABegheny ,  and  Nfaitii  Sts.  vijtuj 

■   88) 

luniata  County 

Beale  vicinity.  Book  Site  (36  Jul  J  Address 
Restrioted  {l/OB/«q 

LaDcastar  County 

Conestoge  vicinity.  Roberts  Farm  Site 
(36LAlf,  A  Ail  use  Restricted  H/t0^ 

Ephaata  vicinity.  «:ey/er,%ico6,Fbiin,«IB 
Rettew  Mill  Rd.  [7/17/86] 

I  Jiiic— tar  Tewwatiip,  Northeast  Lancaster 
Tai^rtahip  Historic  District  RoM|My 
bouQ4«d%  Maitelta.  Raoe,  ood^ 
Wheatland  Avee..  and  Wllaon  Sr.  lS/ao/86] 


Lanouler,  FoAnw,  Chgg  andXjompeny 
UmbreBa<Paetary.  254-360  W.1^  St 
(^ClfHQ 

Litite.  IMta  Mbni  >  juii  HJHrtprfcOrsfrfct 
toa^By%umwau  by  %.  MaiB.  Willow  and 
Locust  Marion  ani  Oiuiige,-and  B.  Cedar 
uufM.  and  N.  ftoad^ts.  ^^1^819 

WashiaglaB  Baso  widiyty,  Wuy    ffijwteA 
Site  (36LM),  Addrasa  RaaMctad  (t/tSjABO] 

1<Ai^  County 

MM.u-i-i]  "rnf  iffnrrfimnt  PnaipMir^  rta  asj 
Caaiplax.  1101  lfaiHl«t.(8/2l/a4 

McKaaB€onaty 

Kane.  Anoatak,  230  Qay  8t  Jiy07/88] 
Montgomery  County 

L^Mott  Camptown  Watoric  District  lU>ughly 

boundedJby  Remose  Ave,  GrAamLn.. 

Demtis'St,  «nd  Chehenlmm  Ave.  118/31/ 

85] 
Rad-ifin.  ttedtm  ffistoric  Dtstrid.  148, 152, 

and  200-6a8Main<St,'M-Z2e  and  21-%2S1 

W.  Sixtfa<8t,  8ml«82-«ao  Adsn-SttlO/ 

31/85] 
Ri^recsCssd,  OmUneatal  Slome  Weda.  First 

St  above  Main  [1/09/86] 
ViUanova,  Mnrton,  Hn-4«tS  OMCaelph 

Rd.pOfaifBSi 

Northampton  County 

Bangor,  Real  Estate  Building,  t^TH.-Maia-it 
[2/20/8^ 

Nacthnmbadand  County 

Miltoa  A^koaJHatoacJiiatriet  AoogUy 
bouailed^  Ei^ith  and  Uippar  Maiicat  fits, 
^pniae  Ave.  «ad  StaolOB,  Hi^  and  ilmfe 
SU..  and  the  Susquehanna  River  [7/24/86] 

Shamokin,  Victoaa  Theatre,  46  W. 
Independence  St  {U/2iy8fij 


Blaine,  OponelNoaaeandPlantt,  Wx>fNew 
Gemnntown-on  PA  271 17/17^^88] 

Philadelphia  County 

Philadelphia,  Burk  Brothers  and  Company, 

913-016  N.  Third  9t^/M/861 
IMadelphia.  Equitable  Thiat  Bailding.  1406 

Locust  St  [7/03/86] 
Philadelphia,  Garden  Court  Historic  District 

(Bmmdary  increase).  4526-4594  and  4537- 

4539  Osage  Ave.  (2/25/809 
niBMelpna,  General  Sevtiic  Swftchgear 

Phnt  Beveaft  and  Wfllow  Sts.  [10/31/85] 
Philadelphia,  Gilbert  Building.  1315-1329 

Cheny  St  [7/17/86] 
Philadelphia,  Girard  Avenue  Historic 

District.  1415-2028  Oiraid  Anre.  and  1700 

blk.  of  Thompson  St.  [10/31/85] 
Philadelphia,  Hague,  Robert  M.,  House,  100 

Pelham£d.  [1/16/86] 
Philadeiphia.  Northern  liberties  iBatoric 

District.  Roughly  boimded  by  Brown, 

Boone  and  OaDow^y,  Green  and  Wrilace, 

and  Fifth  and  Sixth  SU.  (10/31/85)  . 
Philadrijriiia,  Ramcat  Historic  District 

Roughly  ^Mnnded  by  Madtet  Twenty-tiiird 

and  Bainbricige  SU.,  and  Bt  yards  fl/OB/ 

«q 
fMadel^Ma,  Ruan,  John.  House,  4278-4280 

Griseom  St.  (10/31  /89] 
Philadelphia,  Scherer.  Frank  C„  MFagen 

Works.  801 N.  Twenty-seventh  St.  (12/26/ 

85)      ^ 


Philadelphia.  SneHenbtag^  ChUiing  Factory. 

S42  N..Braad  St  |8/aK/8a] 
Fhfladelplda,  Tulpehocken  Station  Historic 

District,  Roughly  bounded  fay  MeCoUmn 

St.  W.  Walnut  Ln.,  Paan  Central  as  tracks. 

and  W.  Tulpehocken  (11/88/85) 
PhUadelihia.  Wi^Studio.  4848  Market  St 

i^i»m 

Reading,  Keystone  Hook  and  Ladder 
GMqniy.SaoaBdaad  taui  Sta.  (10/31/85) 

PikeCauBty 

UiStiatA.CoBdon.fervia,OriatMilltiiatoric 
District,  Water,  Mill  and  Seventh  SU.  [12/ 
26/85] 

Schu^km  Couo^ 

Tamaqua,  ReadiagJttaliaad^mseager 
SMioiv- TbmovHB,  Off  W.  Vread  St  tl2/ 

Sullivan  County 

Fairview  Township,  Etters  Bridge,  Gnen 
Lane  Dr.  and  Yellow  Breaches  Creek  (2/27y 
86] 

WasUngton  County 

Canonsburg,  Hawthorne  School  llawlhaiue 
and  Bluff  SU.{5/06/8|] 

Westmoreland  Coualy 

Latrobe,  Permsylvania  Railroad  Station — 

lotrvbe.  Depot  St  {7/17/86] 
Rostraver  Township  vioinity.  Household  hlo. 

1  Site  (36WM61J.  Address  Restricted  (3/20/ 

86] 

YorkOe— ti 

Fawn  Township.  Payne'j  Folly.  Wallers  Rd. 
[3/06/86] 

PUEKTOIOOO 

Aguadilla  Municipality 

Aguadilla.  Casa  de  Piedra.  14  ftegraasoSt 

(4/03/86) 
AgBafMa.fi/ ftirtw'fw — OfoDeAfua, 

Bounded  by  Munoz  Rivera,  Gonzalo  Firpo, 

De  Diego,  and  Mango  Sts.  (I/IS/OO) 
Aguadilla,  Fuerte  de  la  Concepcion.  Stahl  St 

(4/03/86) 

Aradbo  MunkipaBty 

Arecibo,  Casa  Alcaldia  de  Arecibo,  )ose  de 

Diego  Ave.  (9/29/86) 
Aredba  Caimgiaueato  Plaaa  Theater. 

Llagaeny  andToribio  Pagan  Sts.  [1/06/86] 

Coamo  Municipality 

Coamo,  Hermitage  Church  ofNuestra  Seaora 
de  Valvanera  of  Coamo,  Qvinton  and 
ConteB  Mafaie«ls.  tS/31/8^ 

Mayagues  Municipality 

Mayaguez.  Asilo  De  Pobres.  Post  St  [12/02/ 

85] 
Mayagaea.  CaaaOmaiaterialDeMoyeguex, 

ftrrf  St.  (12/02^] 
Mayaguez,  La  Casa  Solariega  de  foae  De 

Diego.  «2  Uoeo  fit  (4/05/86) 
Mairaiaez,  le;^  AdU^jftnr.  WC  Bd  St  ^2/ 

19/86] 
Mayaguez.  Plaza  Publico.  McfOnley  St  (12/ 

03/88) 
Mayaguei,  Tbstro  J^agjae&MdCinley  and 

Basora'SU.  (12/02/85] 
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PUEKTO  RICO— Continued 
Mayagoei.  US  Poet  Office  and  Courthoom. 
McKinley  and  PtUr  DeFUlo  SU.  (S/a/SB) 


Ponce.  Codnau,  Miguel  C  Caea,  146  Cafie 

Reina  [4/30/88] 
Ponoe,  I^eeia  de  la  Santieima  Trinidad, 

Marina  St  at  ict  of  Mayor  and  AboUdoo 

Sts.  (9/29/88] 
Ponce,  Raeafy—BaUx  House,  12S  Villa  St  (9/ 

29/86] 
Ponce,  Tom,  Fernando  Luia,  Caaa,  Calle 

Obispado  Na  3,  U  Alhambra  [3/05/8^ 

San  luan  MunldiMltty 

San  Juan  vicinity.  Church.  School,  Convent 
'  and  Parish  House  of  San  Ague  tin.  286  i 

Ponce  de  Leon  Ave.  [12/30/65]  [- '" 

San  loan.  Colegio  de  las  Madres  del  Sag/add 

Corazon.  Ponce  de  heoa  Ave.  [11/21/85] 

RI1CN>E  ISLAND  { 

KaolCouoty 

East  Greenwich.  Fry's  Hamlet  Historic 
District,  2068,  2153,  2196,  and  2233  S. 
County  Trail  [12/20/85] 

Piovlnence  County 

Gloceeter,  Manton—Hunt—Famum  Farm. 

Putnam  Pike  [10/03/85] 
Johnston,  Eddy  Homestead.  2543  Hartford 

Ave.  [8/13/86] 
Providence.  Providence  Lying-in  Hospital,  SO 

Maude  St  [8/13/86] 
Pnvidsace,  Pnvidence /ewelry 

Manufacturing  Historic  District,  Bounded 

by  Ship  St.  Ashcroft  and  Elbow  and 

Hospital  Sts.,  Point  and  South  Sts.,  Imperial 

and  aaverick  Sts.  and  US  195  112/05/85] 
Smithfield  vicinity,  Georgiaville  Historic 

DisticU  Roughly  bounded  by  Stillwater  Rd.. 

Cross  St.,  Whipple  Ave.,  and  Famum  Pike 

[10/03/65] 

Waafaingtaa  County 

South  iOngston,  Shadow  Farm.  Kingstown 
Rd.  [2/07/86] 

SOUTH  CAROLINA 

BaasbaiS  County 

Bamberg  vicinity,  CalSmoak  Site,  Address 
Restricted  [1/06/86] 

Beaufort  County 

Hilton  Head  Island, /tear  I^<:/iouseo/  . 
Hilton  Head  Range  Light  Station.  Arttaur 
Hill  Golf  Course,  Pahnetto  Dunes  Resort  off 
US  278  [12/12/85] 

Datkaley  County 

Huger  vicinity.  Qutnby  Plantation  House— 
HalidonHmPlantation,r%ad.VtalHi^et 
[10/10/85] 


iCounly 

Oiarieston.  Charleston  OU  and  Hietoric 
District  (Boundary  Increase),  280  E.  Bay  St 
[3/27/86] 

Mt  Pleasant  vicinity.  Long  Point  Plantation 
(38CH321),  Address  Restricted  [3/20/86] 


I  Cnnuty 

CeBaey,  Gaffney  Residential  Historic 
District  [Gaffiiey  MRAJ,  RongUy  bounded 
by  Floyd  Bdker  Blvd.  Johnson  and 


Thompsoo  Sts..  Rutladge  and  Fairviaw 

Avm..  and  IJnwstone  St  IS/27/86) 
QeBamy.Caffney  Commercial  Hietoric 

District  [GaffiteyMRA],J^ai^^H. 

Limeetooe  St  between  ChewAee  Ave.  and 

B.  Meadow  St  [3/27/86] 
Gaffiiey,  Ireite  Mill  Finishing  Plant  [Gaffney 

/MRA/ W  side  of  Bufotd  St  between 

Ubatty  and  Logan  Sts.  [3/27/86] 
Gafhey.  Jefferiee  House.  (Gaffney  MRAJ.  306 

S.  Gnnnard  St  [3/27/86] 
Gaffney.  Umestooe  Springs  Historic  DIstria 

[GaffaeyMRA},  O'Neal  St  exteniioa  and 

Umestoitw  College  campus  [3/27/88] 
Gafbiey,  RMte  House,  f Gaffney  MRAJ. 

O'Neill  St  extension  and  limestone 

College  campus  [3/27/86] 
Gafhey.  Robbe  House /Gaffney  MRAJ.  SIO 

W.  Burfocd  St  [3/27/86] 
Gaffoey,  Sarratt  House  (Gaffney  MRAJ,  2X7 

Marion  St  [3/27/86] 
Gafbiey.  Settlemyer  House  (Gafftey  MRAJ. 

915  N.  Umehouse  St  [3/27/86] 
Gaffney.  Victor  Cotton  Oil  Company 

Complex  [Gaffney  MRAJ.  W  side  of 

Frederick  St  between  Hill  and  Johnson  St 

[3/27/86] 
Gaffaiey.  West  End  Elementary  School 

(Gaffney  MRAJ,  Floyd  Baker  Blvd.  and 

Broad  St  [3/27/86] 

OaiUngton  County 

Sptingville,  Goodson.  Arthur,  House 

fSpringville  MRAJ.  W  of  CR 133  [10/10/85] 
Springvme.  Hart.  John  L,  House  (Springville 

MRAJ.  B  of  CR  133  [10/10/85] 
SpringviUe,  Lide,  Evan  J..  House  (Springville 

MRAJ.  WofCR228NWofSC34  [10/10/ 

85] 
Springville,  Lide.  John  W..  House  (Springville 

MRAJ.  W  of  CR  133  [10/10/85] 
Springville,  Wiite  Plains  (Springville  MRAJ, 

N  of  CR  177  and  NE  of  CF  380  [10/10/85] 
SpringviUe,  Wilds  Hall  (Springville  MRAJ.  W 

of  CR  228  off  SC  34  [10/10/85] 

Fairfield  County 

Winnsboro  vicinity.  Mount  Olivet 
Presbyterian  Church.  Off  SC  200  [8/13/86] 

Greenwood  County 

Greenwood.  Old  Greenwood  High  School. 

857  S.  Main  St  [lO/lO/SS] 
Kirksey  vicinity,  Trapp  and  Chandler  Pottery 

Site  (SaGNtrnt).  Address  Restricted  [1/06/ 

86] 

Hampton  Comty 

Crocketville  vicinity,  Cohasset  US,  001  [/{ 
24/86] 

Hoiry  County 

Conway,  Ambrose,  H.  W„  House  (Conway 

MRA].  1S03  Bhn  St  [8/05/86] 
Conway,  Beaty— Little  House  (Conway 

MRAJ.  SIP  Main  St  [8/05/86] 
Conway,  Beaty— Spivey  House  (Conway 

MRAJ,  428  Kingston  St  [8/06/86] 
Conway,  Burroughs.  Authur  M..  House 

(Conway  MRAJ,  500  Lakeside  Dr.  [8/06/88] 
Conway,  CoawayMedtodist  Church  ItBBand 

1910  Sanctuaries  (Conway  MRAJ.  Fifth 

Ave.  [8/06/86] 
Conway.  Holliday.  J.  H,  Jr..  House  (Conway 
'     MRAJ.  701  Uurel  St  [8/06/86] 


CoQway.  Klngito*  Pnebjrterian  Church 

CemHsry  (Conway  MRAJ,  aODTUid  Av*. 

16/06/ai) 
Cooway.  (^ittttlebaum.  Paul.  HtmssJCosiwcv 

MIM^  225  UagstOD  St  (e/OB/aii 
Conway.  Quotdbteun  C  P..  House  (Coumay 

MRAJ.  ti»  KinfSloB  St  (6/06/86] 
Conway.  Qaattlebaum.  C  P„  Office  (Conway 

AOAJ.  908  TUid  Av*.  [6/06/84 
Conway.  Ifacaunaw  River  Warehouse 

Historic  District  (Conway  MRAJ,  Ronghly 

Main  St  between  the  Waccamaw  River 

and  Laurel  St  (8/06/66] 
Conway.  Wtobome,  W.  H,  House  (Conway 

MRAJ,  1600  SIxIfa  Ave.  {6/06/8^ 


rCosBly 

Laocaslar,  Springe.  Leroy.  House,  Catawba 
andGaySta.(3/»/66] 

LaeCoanty 

Bidwpville,  Bishopville  Commercial  Historic 

District  (Bishopville  MRAJ,  N.  Main  St 

between  W.  Church  and  Cedar  Ln.  and 

along  Cedar  La  [1/00/86] 
Bishopville,  Camee,  James,  Houee 

(Bishopville  MRAJ,  200  &  Mate  St  (l/OO/ 

86) 
Bishopville.  Fiaser.  Thomas,  House 

(Bishopville  MRAJ,  US  15  [1/09/86] 
BishopvUle.  Manor,  The  (Bishopville  MRAJ. 

629  N.  Main  St  [1/00/86] 
Bishopville.  Rogers,  William,  House 

(BishopvUle  MRAJ,  531 W.  Church  St  [1/ 

08/86] 
Bishopville.  South  Mahi  Historic  District 

(Bishopville  MRAJ,  S.  Main  between  B. 

Harris  and  W.  Ri(^  Sts.  (1/00/88) 
Bishopville.  Spencer  House  (Bishopville 

MRAJ.  817  N.  Main  St  (1/00/88) 
Bishopville,  Tall  Oaks  (Bishopville  MRAJ,  SC 

341  [1/00/66] 

McCofBkk  County 

McCormick  vicinity,  Dom  Cold  Mine 

(McCormick  MRAJ,  Address  Restricted 

(12/12/85) 
McCormick.  Dom,  Joseph  Jennings,  House 

(McCormick  MRAJ,  Gold  and  Oak  Sts.  (12/ 

12/85) 
McCormick,  Farmer's  Bank  (McCormick 

MRAJ,  Main  St  [12/U/65] 
McCormick.  Henderson.  Otway.  House 

(McCormick  MRAJ.  Augusta  St  [12/12/85] 
McCormidc  /foto/  Keturah  (McCormick 

MRAJ  Msia  St  [12/12/85] 
MoCocmick.  McCertnick  Coimty  Courthouse 

(McCortniak  MRAJ,  Hwy.  28  (12/U/8S) 
HeCafmiiik,.McCormick  Train  Station 

(McCormkA  MRAJ.  Main  St  [12/12/65] 
McConnidc.  Sturkey.  M.  L  B..  House 

(McCormick  MRAJ.  Main  and  Washington 

Sts.  [12/12/85] 

Ocaagsburg  County 

Orangeburg  vidnlty.  Mack  Alaru  Site 
(390RiB7),  Address  Restricted  [1/06/66] 

BkUand  County 

Ballentine  vicinity,  Ko<m.  John  Jacob 
Calhoun  Farmstead,  CRX7  oB  US  n(tn. 
(3/27/86) 

Blydiewood.  Hoffman,  George  A.  House,  N  of 
CR54(S/27/84 

Cedar  Creek  vidnity.  dkvipsi/ //<MH« 

•    Addrees  Restricted  (3/27/8^    . 


SOUTH  CAROLINA— Conttnued 

Columbia  vicinity.  Brevard,  Keziah  Goodwyn 

Hopkins,  House  (Lower  Richland  County 

MRAJ,  Address  Restricted  [3/27/86] 
Co\\iaAi\s\\aa\\y,Laurelwood  (Lower     ^ 

Richland  County  MRAJ,  Address 

Restricted  [3/27/86] 
Columhiei,  Palmetto  Compress  and 

Warehouse  Company  Building  (Columbia 

MRAJ,  617  Devine  St.  [10/17/B5] 
Congaree,  Grovewood  (Lower  Richland 

County  MRAJ,  SC  760  [3/27/86] 
Eastover  vicinity.  Farmers  and  Merchants 

Bank  Building  (Lower  Richland  County 

MRAJ  Main  St  [3/27/86] 
Eastover  vicinity.  Good  Hope  Baptist  Church 

(Lower  Richland  County  MRAJ  SC  378 

near  Sandhill  Rd.  [3/27/86] 

ristover  vicinity,  Goodwill  Plantation 
(Lower  Richland  County  MRAJ  Off  US  378 
[3/27/86| 
Eastover  vicinity.  Saint  Thomas' Protestant 

Episcopal  Church  (Lower  Richland  County 

MRAJ  Near  jet  of  US  601  and  SC  263  [3/ 

27/86] 
Eastover  vicinity,  Scott,  Claudius,  Cottage 

(Lower  Richland  County  MRAJ  CR  1182 

[3/27/86] 
Eastover.  Byrd,  JA.,  Mercantile  Store  (Lower 

Richland  County  MRAJ  Main  St.  [3/27/86] 
Eastover,  Zion  Protestant  Episcopal  Church 

(Lower  Richland  County  MRAJ  SC  283  [3/ 

27/86] 
Gadsden  vicinity.  Magnolia  (Lower  Richland 

County  MRAJ  Address  Restricted  [3/27/ 

86], 
Gadsden  vicinity,  Oakwood  (Lower  Richland 

County  MRAJ  SC  48  [3/27/86] 
Gadsden  vicinity,  Richland  Presbyterian 

Church  (Lower  Richland  County  MRAJ  CR 

1313  [3/27/86] 
Gadsden,  Kaminer,  John  J.,  House  (Lower 

Richland  County  MRAJ  Near  jet  of  SC  48 

and  SC  769  [3/27/86] 
Hopkins  vicinity.  Barber  House  (Lower 

Richland  County  MRAJ  Off  CR  37  [3/27/ 

86) 
Hopkins,  Hopkins  Presbyterian  Church 
'  (Lower  Richland  County  MRAJ  Near  jet.  of 

CR  66  and  CR  86  [3/27/86] 
Hopkins,  Hopkins  Graded  School  (Lower 

Richland  County  MRAJ  )ct  of  CR  37  and 

CR  1412  [3/27/86] 

SOUTH  DAKOTA 
Bnnni  County 

Frederick  vicinity,  Geranen,  Paul  and 
Fredriika,  Farm  (Architecture  of  Finnish 
Settlement  TRJ  E  of  Frederick  [11/13/85] 

Frederick.  Martilla-Pettingel  and  Carder 
General  Merchandise  Store  (Architecture 
of  Finnish  Settlement  TRJ  515-616  Main  St 
(11/13/66) 

Groton.  McKenzie-Cassels  House,  506  N. 
Third  St  [2/13/86] 

Savo  Township,  Savo  Hall-Finnish  National 
Society  Hall  (Architecture  of  Finnish 
Settlement  TRJ  NE  of  Savo  [11/13/85] 

BniloCounty 

Chamberlin.  Taft  Hotel.  200  S.  Main  [3/13/86] 

Buffalo  County 

Fort  Thompson  vicinity.  Fori  Thtmpson 
Archeehglcal  District  (Big  Bind'Area 
MRAJ  Address  Restricted  [8/14/86] 
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ButiaCounty   ''       ' 

Belle  Fourche  vicinity.  Belle  Fourche  River 

Bridge  (Rural  Butte  and  Meade  Counties 

MRAJ  NE  of  Belle  Fourche  off  US  212  [4/ 

30/86] 
Belle  Fourche  vicinity,  Fishel  Ranch  (Rural 

Butte  and  Meade  Counties  MRAJ  SD  34  [6/ 

06/86] 
Belle  Fourche  vicinity.  Olson  Bridge  (Rural 

Butte  and  Meade  Counties  MRAJ  NE  of 
'    Belle  Fourche  [4/30/86] 
Belle  Fourche,  Vale  Cut  Off  Belle  Fourche 

River  Bridge  (Rural  Butte  and  Meade 

Counties  MRAJ,  7  mi.  SW  of  Newell  [4/30/ 

86] 
Fruitdale  vicinity,  Fruitdale  Bridge  [Rural 

Butte  and  Meade  Counties  MRAJ  %  mi.  S 

of  Fruitdale  [4/30/86] 
Fruitdale  vicinity,  Snoma  Finnish  Cemetery 

(Architecture  of  Finnish  Settlement  TRJ 

3V4  mi.  SE  of  Fruitdale  [11/13/85] 
Fruitdale,  Fruitdale  School  [Rural  Butte  and 

Meade  Counties  MRAJ  High  St.  [4/30/86] 
Fruitdale,  Fruitdale  Store  [Rural  Butte  and 

Meade  Counties  MRAJ  Water  and  Main 

SU.  [4/30/86] 
Fruitdale,  Johnson.  William,  House  [Rural 

Butte  and  Meade  Counties  MRAJ  High  St 

[4/30/86] 
Hoover,  Hoover,  Alexander,  House  [Rural 

Butte  and  Meade  Counties  MRAJ  SD  SO  [4/ 

30/88] 
Hoover,  Hoover  Store  [Rural  Butte  and 

Meade  Counties  MRAJ  SD  79  [4/30/86] 
Newell  vicinity,  Gartner,  Carl  Friedrick, 

Homestead  [Rural  Butte  and  Meade 

Counties  MRAJ  WofSD  79[4/30/86j 
Newell  vicinity,  Stonelake  Bridge  [Rural 

Butte  and  Meade  Counties  MRAJ  Winkler 

Rd.  (4/30/861 
Newell  vicinity,  Viken.  Nicholas  Augustus. 

Homestead  [Rural  Butte  and  Meade 

Counties  MRAJ  N  of  Hope  Cemetery  Rd. 

[4/30/86] 
Newell,  Newell  High  School  (Rural  Butte  and 

Meade  Counties  MRAJ  Dartmouth  St  [5/ 

01/88] 
Nisland  vicinity,  Butte— Lawrence  County 

Fairgrounds  [Rural  Butte  and  Meade 

Counties  MRAJ  SW  of  Nisland  [4/30/86] 
Nisland  vicinity,  Langdon  School  [Rural 

Butte  and  Meade  Counties  MRAJ  Snoma 

Rd.  [4/30/86] 
Nisland  vicinity,  Nisland  Bridge  (Rural  Butte 

and  Meade  Counties  MRAJ  S  of  Nisland 

on  Section  Rd.  [4/30/86] 

Clay  County 

Vermillion,  First  National  Bank  Building  of 
Vermillion,  1 E  Main  St  [2/13/86] 

CodingtoD  County 

Kranzburg.  Holy  Rosary  Church,  Mhmesota 

Ave.  [6/06/86] 
Watertown,  Minneapolis  and  St  Louis 

Railroad  Depot,  166  N.  Broadway  [10/31/ 

85] 
Ylatertovm,  Mount  Hope  Cemetery 

Mausoleum,  Mt  Hope  Cemetery  off  US  81 

[6/13/86] 

Faulk  County 

Faulkfott.  Tiiriter,  Fiank  and  Clara.  House, 
1006  Main  [2/16/861 


Haakon  County 

Midland,  Bank  of  Midland  Building.  Main  St. 
[8/13/86] 

HamlinCounty 

Bryant  vicinity,  Kant  Hotel,  N  of  SD  28  [10/ 
31/85] 

Lake  Norden  vicinity,  Hendrickson,  Hendrick 
and  Waldur,  Farm  [Architecture  of  Finnish 
Settlement  TRJ  Hwy.  28  [11/13/85] 

Lake  Norden  vicinity,  Tuohino,  Jacob  and   - 
Amelia,  Farm  [Architecture  of  Finnish 
Settlement  TRJ  S  of  Hwy.  28  [11/13/65] 

Hughes  County 

Lower  Brule  vidnlty.  Medicine  Creek 

>Archeological  District'[Big  Bend  Area 

MRAJ,  Address  Restricted  (8/14/86) 
Pierre  vicinity,  Cedar  Islands  Archeological 

District  [Big  Bend  Area  MRAJ  Address 

Restricted  [8/14/86] 
Pierre  vicinity,  Fort  George  Creek 

Archeological  District  [Big  Bend  Area 

MRAJ  Address  Restricted  [8/14/86] 
Pierre  vidnlty,  McClure  Site  (39HU7)[Big 

Bend  Area  MRAJ  Address  Restrided  [8/ 

14/86] 
Pierre  vicinity.  Old  Fort  Sully  Site  (39HU52) 

(Big  Bend  Area  MRAJ  Address  Restrided 

[8/14/88] 

Jackson  County 

Kadoka,  Chicago,  Milwaukee,  and  St  Paul 
Railroad  Depot  South  end  of  Kadoka 
adjacent  to  Chicago,  Milwaukee,  St  Paul, 
and  PadHc  RR  [8/13/86] 

Lawrence  County 

Brownsville  vicinity,  Hill,  John.  Ranch— 
Keltomaki  [Architecture  of  Finnish 
Settlement  TRJ  NE  of  Brownsville  [11/13/ 
85] 

Dumont  vicinity,  Buskala,  Henry.  Ranch 
[Architecture  of  Finnish  Settlement  TRJ 
FDR  206  [11/13/85] 

Lead,  Old  Finnish  Lutheran  Church 
[Architecture  of  Finnish  Settlement  TRJ 
Sinking  Gardens,  E.  Main  St  [11/13/85] 

lincoln  County 

Canton,  Old  Main.  Augustano  Academy. 
Lawler  and  Second  SU.  [12/02/85] 

Lyman  County 

Lower  Brule  vicinity.  Burnt  Prairie  Site 
(39LM207)  [Big  Bend  Area  MRAJ  Address 
Restricted  [8/14/86] 

Lower  Brule  vicinity,  Jiggs  Thompson  Site 
(39LM20e)  (Big  Bend  Area  MRAJ  Address 
Restricted  [8/14/86] 

Lower  Brule  vicinity.  Medicine  Creek 
Archeological  District  [Big  Bend  Area 
MRAJ  Address  Restricted  [8/14/86] 

McPhersoo  County 

Leola,  Hofffnan,  Amos,  House,  SD  10  [8/13/ 
88]  .  ^ 

Meade  County 

Black  Hawk  vicinity,  Johnson,  Ole  and 

Cam's,  Ranch  [Rural  Butte  and  Meade 

Counties  MRAJ  CR.7  [4lX/l»] 
Black  Hawk.  Rlqck  Hawk  EleOfanlary  School 

(Rural  Butteaiid Meade  Counties  MRAJ 

Main  and  Ehn  Sts.  (4/30/66] 
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SOUTH  DAKOTA— CofitiniMd 

Elm  Springs  vicinity.  Olsen.  ENas  B.,  Ranch 

fltmw4  BuOe  and  Meade  Cmmtie$  MRAJ, 

CR  e  (4/30/86] 
Faith.  Bethel  Lutheran  Church  fBurai  BaUe 

and  Meade  Counties  MRAJ,  Main  and  Fifth 

Sts.  [4/30/8B] 
Hereford  vicinity,  Baker,  Joseph,  House 

[RnwJ  Butte  and  Meade  Conntiet  MRAJ, 

CX 19A  (4/30/88] 
PiedmoRl  victaiftsi.  Evans.  John  and  Coratia, 

Ranch  JBaral  Butte  and  Meade  Counties 

MRAJ.  CR  4  (4/30/86] 
Piedmont  Thnnity.  Stevens  Ranch  ptural 

Butte  and  Meade  Counties  MMA^  CR  4  (4/ 

30/86] 
Siaimwiaevicuut^BaitleU.LL.  House 

[RurmlBuUemdl4aada€ouafaea  MRAJ. 

CR2»lAj3D}SBi 
Stai9MvkMtf.Raakob,facakaMelEliaab»th. 

Ranch  [Rural  Butte  and  Mtade  Coaatias 

MRAjsoitHJaafati 


DeU«1>idi.CaptfAra  GJaaSaiA 

AttfcAoiiaa  aty  Puk.  Beaok  Ave. 

extention  (2/13/86] 
Dmaa^^fidM,CatBe9iePMiciJbmry.Si3H. 

OAtaa»l2j-aJWi 
9oux  Fan*.  Carpenter  Hotel.  221  S.  FhiBps 

Ave.  (8/13/86] 
Sioox  Fallt.  Thomas,  Charles  A..  Hmue.  836 

S.  DikBta  Aiw.  {lO/aaMl 
Siooxftttfc  Wmiiii^nMytSdmaL  atfS. 

Mainfl/u/nj 

w—miwgtnM  Counly 

Mystic  vidmty.  Mystic  TowmHe  Hialaric 
DisUiU,  Addw  ■ill  i  m  i  ftjMj^ 

Fotter  County 

Seneca.  North  Canton  School— District  No. 
i2OffSO47(Si/08/8e) 

Starivy  Coinity 

Fort  Pierre  vicinity.  Antelope  Creek  SHe 
(38STS5)  [Bis  Bend  Area  MRAJ.  Address 
Restricted  (6/14/86]  i 

Fort  Pierre  vicinity.  Bloody  Hand  Site  J  I 
(39ST230)  [Big  Bend  Area  MRAJ.  AdOvse 
Restricted^/ 14/86] 

Unioii  Comity  I       . 

Beresford.  Bulow.  Governor  WiSemJ.,  \ 
House.  207  W.  Heasleck  St  (i^/8a|  I 

BoMsfDid.  Lanan.  faitn  Aageat,  Nome.  407 
W.  Hemlock  [10/31/8^ 

WiKrarfh  Comity 

Mobridge  vicinity;  Gravel  Pit  Site 

(39WWaoai.  Addreos  Reotoicted  {4/W/«i 
Mobridge.  Mebridge  AudHmium,  212  Maia  St 

(5/23/88? 

TENNESSEE 


ICo^tfy 

Normandy.  Normandy  Historic  District, 
RoBghly  bounded  l^  Maple  aa 
Tullafaoma  Rd.  Coliese  SU  and  Old 
Manchester  Rd.  {tiJtffJVSi^ 


Bradley  CouaAy 

QmtienA.rim^esbytBrianC3tutdt.4aA 
Ocoee  St  NW 13/13/86] 


Carter  Comty 

Roan  MouDlain.  Wilder.  John  T,  House.  2BZ 
MainSt(3/l3/8q 


Alamo.  Bank  of  Alamo.  103  S.  BeDs  St  18/28/ 
86] 

Dickson  Comity 

DicicMa  ftatf  AMAm*/ AoB*  a/ZUdbaan  m 
N.  Maia  SL  (3/U/86) 

Fayetta  Couiijr 

Mecca  wciaity.J>fetai>    NnckeUsHeuae. 

MaoMi-CoBianalte  Rd.  {11/38/85] 
Petersburg.  Petersburg  Historic  District, 

Ro«)gh^  bounded  by  Church.  BaHmad. 

GauntSts,aadlTI50{ll/07/H]  . 

Giles  Comity 

PiMasU.  Soutn  PuhjsKi  fvstonc  jytitnct, 
wffapiiy  uOTOoaQ  oy  Wt,  Coneia.  rvat. 
Cemetery,  ari  S.  11*4  Sta.  t'/W/sq 

GumdyComMy 

Till  11  1^    tVwMiV Nesltf^mtdrCmmtt 
MRA  tADlj.  fii«le  CBSRd.  (a/U/Sii 

Hamiltan  County 

Chattaaooge  vkantty.  MeccasiMBead 

Archaeological  District  Addrasa 

Restricted  (9/oa/88| 
rhattaagnga  Lookout  Moaatain  Caverns  and 

Cavern  Castle,  Scenic  Hwy.  I11/28/8S) 
Chattanooga.  Ti-igg—Smartt  Buildiag,yn- 

707  Broad  St  (6/28/8^ 

HawidM€3aairty 

PreMnm  9  fwBM*  Ammwr  V  rtotnB  rfnNoriC' 
District  ITf  94  (11/28/86] 

Waverly.  Nolan.  James  N.  Home,  Hwy.  IS  N 
(3/13/8^ 

Knox  Comity 

Knoxville  vicinity,  Boyd-Harvey  Hease, 
Harvey  Rd.  [11/07/85] 

Knoxville,  Southern  Terminal  and 
Warehouse  Historic  District,  Roughly 
bounded  by  Depot  Ave.,  N,  Central  Ave. 
and  Sullivan  St.  and  &  Central  AvCm  Viae 
Ave,  and  N.  and  a  Cay  St  [11718/85] 

iincohiCouty 

Peterabnrg,  Peteivburg  Historic  District 
Roughly  bounded  by  Church,  Raflread, 
Gomit  St8„  aMi  1T4  so  [11/07/05] 

MacoD  Comity 

Red  Boiling  Springs,  Cloyd  Hotel /Early 
Twentieth  Century  Resort  BuiBinas  of  Red 
BMttv^Rhivi  7X^  MaiketSt  ^1^ 

Red  BolUag  Sprti^a.  Ceemtefietel  [tarty 
Twentieth  Century  Resort  BuildiimofRed 
Boiling  Springs  TRJ,  Maricet  St  (9/11^8] 

District  [Early  Twentieth  GemtmrMeeert 
BuUdumdfJMBeUiegSrHege  T9J. 
UBi«nlSt.(«/Xl/flfl^ 

Marsha  Comity 

Verou.  VeieoeMetlte(kBtEpiseepalCkmch 
South.  Verona-Berlin  Rd.  (ll/07/afl 

Maury  Comity 

Cohmbfa  fidaity.  Sim  Spnnge, 
nke  (3/13/86) 


Cohimbia.  a>Aiai6ta  West  Bad MieteaB 
OstnA  Hoi^ly  atom  W.  Swrnilh  St 
tetsMoaa  Manan  St  whI  the  SeahsMiri 
System  RKp/13/88) 

CuUeoka.  CuJleeka  MetkotSet  S^soopei 
Church  South.  QoaHty  St  (S/U/OS) 


McMinn( 

Athens,  Keilk,  Aietmnder  H„  Hotne,  110 
Keith  Ln.f8y26/8q 

Montgomaqr  Oomrty 

Roesriewr.  WiUe  Chapel  Rossview  Rd.  (0/ 
28/80) 


LivingstoB  stetadty.  StmdiagSbme  RasOc 
Park  Historic  detiictJStale  Parka  La 
TeameeseeBuOt  by  the  CCCenJtbe  WPA 
193*-lMa.  TRJ.  Standbig  Stone  Slate  9eit 

noEMt  Ctaiirty 

famestowm  vidnity,  PickeU  State  Rustic  Park 
Itiatertc  Die^fitete  Partm  in  Teaaeeeea 
Bnk  Jgr^a  OOCaadthe  m»A,  I4M-XM2 
rR/ Pickett  State  Park  and  Forort  (7/01^1  '> 

MkOnaiiy 


Houae  Rds..TN  30,  and  the  Hiwaaaaa  IHver 

(s/n/tq 

Putmaa  Comity 

OMinvMa,  CasAavriffe  ffoMsatfOspot  Brand 
and  CedarSla.  (11/107/86) 

Cookc^flla,  ifeiHietsuu  fiml,  teuBessee 
Tschnologlcai  UulyBsily,  IMxie  Kn.  pi/ 
07/85] 


Lascassas  vicinity.  Dement  House,  CainsvIUe 
Pike  18/26/86] 

Shelby  Comity 

Memphis,  Anderson-Coward  House,  919 
Coward  PI.  [3/13/8^ 

SulUean  Conaty 

Bristol,  US  Post  Offhx— Shelby  Street 
StaUon,  620  Shelby  St  [ll/07/jB5] 

Smnnar  County 

Gallatin  vicinity,  Jameson,  James  B.,  House, 
TN  25  (11/25/85) 

Gaftoitin,  GtAlatiii  ComtietcKn  rfisfiu  il 
District  RoB^dy  bounded  by  Town  Creek, 
N.  Water  An.  and  Boyar  andCoUege  Sts., 
E.  Main  St  andS.  Water  Ave.  and  Trimble 
St  (10/23/85] 

McMinnville,  US  Pest  OJfica-Matn.  Moiford 
St.  and  Court  Sq.  [12/03/85] 


Johnson  City,  Knob  Creek  Historic  Dietriet 
Gcay  Stattoa  Knob  Creek,  aad  Fair  Ridge 
Rds.  (7/10/88] 

WUUaaiaaa  Comity 

BientMHMd  vicinity,  Odkiiatt  UM  WMaea 
Pike  (l/tt/88i 


TEXAS 
Anderson  Comity 

Palestine.  Palestine  High  School,  400 
Micheaux  Ave.  [9/24/86] 

Austin  County 

Bellville.  Old  Masonic  Hall,  15  N.  Masonic  St 
(8/14/88] 

Bexar  County 

San  Antonio,  Franklin.  Thomas  H.  House. 

105  E.  French  PL  [5/22/86] 
San  Antonio,  Halff.  A.  H.  House.  601  Howard 

St  [9/04/86] 
San  Antonio,  Havana,  The.  1015  Navarro  St 

[4/10/86] 
San  Antonio.  Prospect  Hill  Missionary 

Baptist  Church.  1601  Buena  Vista  [9/18/86] 
San  Antonio,  Saint  Anthony  Hotel.  300  Travis 

St.  [9/19/86] 

Cameron  County 

Brownsville,  Celaya.  Augustine,  House,  504  E. 
Saint  Francis  St  [4/11/86] 

'  Comal  County 

New  Braunfels,  Comal  Hotel  and  Klein-Kuse 
House,  295  E.  San  Antonio  and  165  Market 
St  [6/26/86] 

Dallas  County 

Dallas,  Hilton  Hotel.  1933  Main  St.  [12/05/85] 
Dallas,  Spake.  Jacob  and  Eliza,  House.  2600 

State  St  [11/21/85] 
Dallas,  Texas  Centennial  Exposition 
Buildings  (1936-1937),  Bounded  by  Texas 
i  and  Pacific  RR,  Pennsylvania,  Second,  and 
I  Parry  Aves.  [9/24/86] 

Denton  County 

Roanoke,  Old  Continental  State  Bank.  312 
Oak  St  [7/22/86] 

Donley  County 

Clarendon,  Martin— dMwe  House.  507  W. 
Fifth  (11/21/85] 

El  Paso  County 

El  Paso.  Silver  Dollar  Cafe.  1021  S.  Mesa  [8/ 
|14/86] 

Ellis  County 

Ennis.  Allen.  I.  R.,  House  [Ennis  MRAJ.  601  N. 

Dallas  [9/25/86] 
Ennis,  Atwood.  E  K..  House  [Ennis  MRAJ. 

605  N.  Preston  [9/25/86] 
Ennis,  Berkley— Floyd  House  [Ennis  MRAJ. 

709  N.  Dallas  [9/25/86] 
Ennis,  Barrington  House  [Ennis  MRAJ,  206 

W.  Belknap  [9/26/86] 
Ennis,  Boren,  E,  T.  House  [Ennis  MRAJ.  616 

W.  Denton  [9/25/86] 
Ennis,  Dunkerly.  G.  G.,  House  [Eimis  MRAJ. 

607  W.  Baylor  [9/25/86] 
Ennis,  Ennis  High  School  [Ennis  MRAJ  501 

N.  Gaines  [9/25/88] 
Ennis,  Ennis  Cotton  Compress  [Ennis  MRAJ, 

111  E.  Lampasas  [9/25/86] 
Ennis,  Ennis  Commercial  Historic  District 

[Ennis  MRAJ.  Roughly  bounded  by  W. 

Baylor,  N.  Main,  W.  Crockett,  and 

McKinney  SU.  [9/25/8^ 
Ennis,  Fain  House  [Ennis  MRAJ  403  N. 

Preston  [9/25/86] 
Ennis.  Farrar  House  [Ennis  MRAl  801 8. 

Main  W  [9/25/86] 


Ennis,  House  at  BIO  North  Preston  [Ennis 

MRAJ  810  N.  Preston  [9/25/86] 
Ennis,  House  at  807  North  Preston  [Ennis 

MRAJ  807  N.  Preston  [9/25/86] 
Ennis.  House  at  806  South  Dallas  [Ennis 

MRAJ  806  S.  Dallas  [9/25/86] 
Ennis,  House  at  802  East  Ennis  [Ennis  MRAl 

802  E.  Ennis  [9/25/86] 
Ennis,  House  at  722  West  Madison  [Ennis 

MRAJ  722  W.  Madison  [9/25/86] 
Ennis,  House  at  708  East  Brown  [Ennis 

MRAJ  708  E.  Brown  [9/25/86] 
Ennis,  House  at  509  West  Brown  [Ennis 

MRAJ  509  W.  Brown  [9/25/86] 
Ennis,  House  at  508  North  Dallas  [Ennis 

MRAJ  508  N.  Dallas  [9/25/86] 
Ennis,  House  at  404  East  Crockett  [Ennis 

MRAJ  404  E.  Crockett  [9/25/86] 
Ennis,  House  at  106  East  Denton  [Ennis 

MRAJ  106  E.  Denton  [9/25/86] 
Ennis,  House  at  500  North  Main,  East  [Ennis 

MRAJ  500  N.  Main  E.  [9/25/86] 
Ennis,  Jolesch  House  [Ennis  MRAJ  504  W.  w 

Knox  [9/25/88] 
Ennis,  Matthews — Templeton  House  [Ennis 

MRAJ  606  W.  Denton  [9/25/86] 
Ennis,  Matthews— Atwood  House  [Ennis 

MRAJ  307  N.  Sherman  [9/25/86] 
Ennis.  McCanless— Williams  House  [Ennis 

MRAJ  402  W.  Tyler  (9/25/86) 
Ennis,  Meredith— McDowal  House  [Ennis 

MRAJ  701  N.  Gaines  [9/25/86] 
Ennis,  Moore  House  [Ennis  MRAJ  400  W. 

Denton  [9/25/86] 
Ennis,  Morton  House  [Ennis  MRAJ  1007  N. 

McKinney  [9/25/86] 
Snnis,  Neal  House  [Ennis  MRAJ  704  N. 

Preston  [9/25/86] 
Ennis,  Navy,  Joe,  House  [Ennis  MRAJ  401  N. 

Clay  [9/25/86] 
Ennis,  Old  City  Mills  [Ennis  MRAJ  212  E. 

Ennis  and  108  E.  Brown  [9/25/88] 
Ennis,  Ransom  House  [Ennis  MRAJ  501  N. 

McKinney  [9/25/86] 
Ennis,  Raphael  House  [Ennis  MRAJ  500  W. 

Ennis  (9/25/86) 
Ennis,  Sanderson,  James  S,  House  [Ennis 

MRAJ  201  N.  Gaines  [9/25/86] 
Ennis.  Sharp  House  [Ennis  MRAJ  208  N. 

Gaines  [9/25/86] 
Ennis,  Story,  Jesse  and  Mary.  House  [Ennis 

MRAJ  510  W.  Brown  [9/25/86] 
Ennis,  Telfair  House  [Ennis  MRAJ  209  N. 

Preston  (9/25/86J 
Ennis,  Weatherford  House  [Ennis  MRAJ  501 

N.  Preston  [9/25/86] 
Ennis,  Weekley.  John  M..  House  [Ennis 

MRAJ  510  W.  Denton  [9/25/86] 
Waxahachie,  Adamson,  F.  H,  House 
[Waxahachie  MRAJ  309  University  [9/24/ 
86] 
Waxahachie,  Alderman,  G.  H,  House 
[Waxahachie  MRAJ  317  E.  Marvin  (9/24/ 
86] 
Waxahachie,  Alderdice.  J  M..  House 
[Waxahachie MRAJ  1500  W.  Main  [9/24/ 
86] 
Waxahachie,  Berry.  J  S.,  House 
[Waxahachie  MRAJ  201 E.  University  (9/ 
24/86] 
Waxahachie.  Building  at  S00-S02  East  Main 
[Waxahachie  MRAJ  S0O-S02  E.  Main  (9/ 
24/86] 
Waxahachie,  Building  at  441  East  Main 

[Waxahachie  MRAJ  441  E.  Main  [9/24/86] 
Waxahachie,  Bullard,  T.  J.,  House 
[Waxahachie  MRAJ  221  Patrick  [9/24/86] 


Waxahachie,  Chapman,  Oscar  H,  House 

[Waxahachie  MRAJ  201  Overhill  [9/24/86] 
Waxahachie,  Cohn,  Joe.  House  [Waxahachie 

MRAJ  501  Sycamore  [9/24/86] 
Waxahachie,  Cole— Hipp  House 
[Waxahachie  MRAJ  309  E.  Marvin  [9/24/ 
M] 
Waxahachie,  Coleman — Cole  House 
[Waxahachie  MRAJ  1219  E.  Marvin  (9/24/ 
86] 
Waxahachie,  Connolly,  Roy,  House 
[Waxahachie  MRAJ  205  E.  University  [9/ 
24/86] 
Waxahachie,  Dillon.  George  C,  House 
[Waxahachie  MRAJ  123  E.  University  (9/ 
24/86] 
Waxahachie,  Eastham,  D.  D.,  House 
[Waxahachie  MRAJ  401  E.  Marvin  [9/24/ 
86] 
Waxahachie,  Erwin,  /.  H.  House 
[Waxahachie  MRAJ  414  W.  Marvin  (9/24/ 
86] 
Waxahachie,  Forrest  W.  B.,  House 

[Waxahachie  MRAJ  500  Royal  [9/24/88] 
Waxahachie,  Graham,  Dr  L  H,  House 
[Waxahachie  MRAJ  909  W.  Marvin  [9/24/ 
86] 
Waxahachie,  Hines,  E.  M..  House 
[Waxahachie  MRAJ  124  Kaufinan  [9/24/ 
86] 
Waxahachie,  House  at  901  Cantrell 

[Waxahachie  MRAJ  901  Cantrell  [9/24/86] 
Waxahachie,  House  at  803  Cantrell 

[Waxahachie  MRAJ  803  Cantrell  [9/24/86] 
Waxahachie,  House  at  712  East  Marvin 
[Waxahachie  MRAJ  712  E  Marvin  [9/24/ 
86] 
Waxahachie,  House  at  703  South  College 
[Waxahachie  MRAJ  703  S.  College  [9/24/ 
86] 
Waxahachie,  House  at  700  South  Rogers 
[Waxahachie  MRAJ  TOO  S.  Rogers  (9/24/ 
86] 
Waxahachie,  House  at  523  Highland 
[Waxahachie  MRAJ  523  Highland  [9/24/ 
86] 
Waxahachie,  House  at  512  North  Grand 
[Waxahachie  MRAJ  512  N.  Grand  (9/24/ 
86] 
Waxahachie,  House  at  501  North  Grand 
[Waxahachie  MRAJ  501  N.  Grand  [9/24/ 
88] 
Waxahachie,  House  at  418  North  College 
[Waxahachie  MRAJ  418  N.  College  (9/24/ 
86] 
Waxahachie,  House  at  320  East  Marvin 
[Waxahachie  MRAJ  320  E.  MaiVin  [9/24/ 
86] 
Waxahachie,  House  at  301  Turner 

[Waxahachie  MRAJ  301  Turner  [9/24/86] 
Waxahachie,  House  at  113  East  Ross 

[Waxahachie  MRAJ  113  E.  Ross  [9/24/86] 
Waxahachie,  House  at  111  Williams 
[Waxahachie  MRAJ  111  Williams  (9/24/ 
86] 
Waxahachie,  House  at  ill  Brown 

[Waxahachie  MRAJ  111  Brown  [9/24/86] 
Waxahachie,  House  at  106  Kaufman 
[Waxahachie  MRAJ  106  Kaufman  [9/24/ 
86] 
Waxahachie,  House  at  104  Kaufinan 
[Waxahachie  MRAJ  104  Kau6nan  (8/24/ 
86] 
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TEXAS— CootiaQad 
WaxahaehJB.  Mrs*  of  ItiS^jcannre 
P^wcahaebia  MRAJ,  1423  S^caBora  {Wm/ 

88]  ] 

Waxahachie./io«ssa/fi25CcuTtre^         I 

p/Vaxahacbie  MRAj.  ezs  Cantrall  19/^86] 
Waxahachie,  House  at  816  West  Water 

iWaxahachia  MRAJ.  81B  W.  Water  {9/24/ 

86) 
Waxahachie,  House  at  1301  East  Marvin 

fWaxahachieMRAJ.  UOl  E.  Marvin  (9/24/ 

88] 
Waxakadiie,  House  at  818  Cantreti 

pVaxahachie  MRAf.  816  Cantrell  19/24/86] 
Waxahadne.  /oafiaa  Chapei  AMB  Giarch 

pUfaxahachie  MRAJ.  110  Ailen  f9/24/8B] 
Waxahachie.  Kirven,  J.  D.,  House 

rWaxahmckie  MRAf.  601  Sycaniore  f9/2l/ 

«•!  i 

Waxahachie,  Koger,  William,  House       \ 
fWaxahachie  AOAJ.  408  Kavfana  (S/Sl/ 

••J 
Waxahachie.  Langsfoid,  Samuel,  House 

[Waxahadtie  MRAJ,  120S  E.  Marm  ^M/ 

8H 
Waxahachie.  Lewis,  WiUtam,  Hotue 

fWaxahaclM  MfiAJ.  1201  E.  MMvia  18/24/ 

»J 
Waxahachie,  iiicCarteejr/ioiwe  | 

[Waxahachie  MRAJ.  603  W.  Marvki  {S/at/ 

80] 
Waxahachie.  Moore,  W.  B„  Hotue 

[Waxahachie  MRAJ.  912  E.  Marvia  (9/24/ 

86) 
Waxahachie.  M»tA  Aethers  Street  Historic 

District  [Waxahachie  MRAJ,  SOO-000  biks. 

of  N.  Rogers.  900-000  btks.  of  N.  Monroe. 

and  100-2D0  biles,  of  W.  Marvin  Sts.  t9/24/ 

86] 
Waxahadm.  Odmn,  Frank,  House 

[Waxahachie  SmAJ,  918  W.  Marvin  (9/24/ 

86] 
WaxahacUe.  €Jldham  Awime  Hiftoric 

Dmtnct  (Waxahachie  MM/,  OMm«  Ave. 

between  N.  Jackson  and  Bethel  Sts.  [9/14/ 

88] 
WaxahacUe.  AM^fet  HcMise /Wdxe/KidUe 

MRAJ.  800  S.  College  [9/24/86] 
Waxakacye.  Patrick.  Marahail  T,.  Haaaa 

[Waxmhacbie  MRAJ.  233  P^iick  (9/24/88] 
Waxahadiie.  Payne,  M.  S..  House 

[Waxahachie MRAJ.  inn. Gtami^ijMi 

86]  I 

Waxahachie.  Phillips,  E.  P.,  House  \ 

[Waxahachie  MRAJ,  902  W.  Marvfa  (9/24/ 

m 

Waxahachie,  Plumhoff  House  [Waxahachie 

MRAJ.  612  S.  Ra«era  [0/24/86] 
Waxahachie,  Ralston.  Mary,  House 

[Waxahachie  MRAJ.  116  E.  University  (S/ 

24/86] 
Waxahachie.  Ray.  M.  B„  House 

[Waxahachie  MRAJ.  401  N.  Monroe  (9/24/ 

86] 
Waxahachie.  Reinmiller.  W.  B„  House 

[Waxahachie  MRAJ,  206  E.  Marvin  1 

86] 
Waxahachie.  Rockett.  Paris  Q.,  House 

[Waxahachie  MRAJ  321  E.  IhrivErsily  (9/ 

24/88] 
Waxahachie.  Saint  PanTs  Episcopal  Charch 

[Weacahachie  MRAJ.  306  N.  Monroe  (9/24/ 

86] 
Waxahachie,  Sime,  O.  B.,  House 

[Waxahachie  MRAf,  1406  W.  Main  (9/24/ 

86] 


"1 


WaxabacUe.  Teaipietan.  fedge  M.  8.,  Hoate 

[Waxahadiie  MRAJ  BBS  N.  Grand  (0/Mf 

86] 
Waxahachie;  Thompean,  D.  H..  Hoaae 

[Wcatahachie  hOAf,  312  KaAnan  t9/M/ 

86] 
Wanahadite.  TYippet  Stmre  Hoaae 

[Waxahachie  MRAJ.  aos  N.  Grand  (9/21/ 

86] 
Waxahachie.  Vickery,  Richard,  House 

[Waxahaohie  MRAf.  1104  E,  Marvin  (9/25/ 

"J 
WaxalncMe.  Weet  End  Htttoi  il  Diatnct 

[Waxahachie  MRAJ,  Roomily  boonded  by 

Central,  W.  Wafer,  Monroe,  Madison  and 

W.  Jefferson  (0/24/86] 
Wa  xunaciiiu.  WHnofna,  Putter  L^  House 

[Waxahachie  MRAJ,  200  E.  University  [9/ 

24/86] 
Waxahachie,  Witten,  Art  Hoaae 

fWexahochie  MRAJ.  204  Diuwii  (9/24/80) 
Waxahachie,  Wyatt  Street  Shutjfiui  House 

Historic  Oiatrict  fWaxahatJiie  hBtAJ.  E 

side  300  blk.  of  Wyatt  St  [9/24/8^ 

Erath  County 

Stephmviflc  vicbrily,  M^jtiN    IfiMte  Aoncn 
ConV>/ex.  Off  US  381  NW«ffTX«13  {12/26/ 

Gray  Co— ly 

Pampa,  Schneider  Hatei,  120  S.  RuaaeB  {tX/ 
W/») 

Grayaoa  Counly 

Denison.  C///ton  House  Hotel  229  W.  Gaody 

[4/24/Ml 
Sherman,  fi//se.  Coipt  Noble  AJIaa,  Hoaae. 

727  W.  Kna  (a/l«/8«] 
Van  Alstyne,  Umphress — Taylor  Houae,  aSl 

Paris  9t  (6^12/86) 

Hania  County 

Houston,  Apollo  Mission  Control  CetOer, 

hfodma  B.  Johaaoa  Space  Fti^  Center  (10/ 

03/85] 
Houstao.  Coba.  ArthtirR.  Hoaae.  tTll  Ruak 

Ave.  (11/07/M] 
Houstoik  fire  Eagine  Home  Na  ft  1810-1812 

Keene  St.  [10/17/85] 
Houstoa.  Houatan  Fire  Station  No.  7.  2304 

Milam  St.  [4/l7/Bi^ 
Houston,  Space  Environment  Siaudation 

Laboratory,  Lyndon  B.  Johnaoa  Space 

Canter  (10/03/96) 

Jefferson  County 

Port  Arthur,  US  Poat  C^ice  and  Federal 
Building.  500  Auatia  Ave.  (5/12/8^ 

JoMB  County 

Stamford.  Astin.  J  P..  House  [Stamford 

MRAJ.  Ill  B.  Campbell  (9/24/86] 
Stamford,  Buena  Vista  Hotel  [Stamford 

MRAJ,  123  N.  Wetherbee  [9/24/86] 
Stamford.  Btmkley,  Dr.  E.  P.,  House  and 

Garage  [Stamford  MRAJ  1034  E.  Reynolds 

[9/24/86] 
Stamford.  First  Baptist  Church  Stamford 

MRA].  E.  Ofrver  and  N.  Swenson  (9/24/8^ 
Stamford,  House  at  501  North  Swenson 

[Stamford  MRAJ.  SOI  N.  Swenson  (9/24/86] 
StaiBleiu.  Hoaae  at  90S  South  Orient 

[Stamford  MRAJ  502  S.  Orient  [9/24/86] 
Stamford,  Hoaae  at  810  Bast  Olrver  [Stanrford 

hOAf.  010  B.  OHver  19/24/06] 
Stamford.  Hoaae  at  fW  Eaat  Reynolds 

fStantford  MRAJ.  ^09  R.  Rejniulds  (9/24/8^ 


Stamford.  Houae  at  719  Boat  Reyndlda 

[Stamford  MRAJ,  719  E.  RiyoMs  (8/2l/aa| 
Stamford.  Houae  atSlS£aatCaaapbeU 

[Stamford  MRAJ  815  E.  Caaiiibdl  [9/24/86] 
Stamford.  Jackson,  A.  J.,  House  [Stamford 

MRAJ  305  S.  Ferguson  (9/24/8^ 
Stamibni  Old  Bryant— Link  BaOding 

[Stamford  MRAJ  120  S.  Swenson  (9/24/88] 
Stamford.  Old  PenicA— Hughes  Company 

[Stamford  MRAJ  100-106  E.  Hanrillon  (9/ 

24/88] 
Stamford.  Old  Waat  Texaa  UtilHiea  Coaapany 

ptamf ant  MRAJ,  127  B.  McHai«  |8/24/86] 
Stamford.  Old  Wooten.  H.  O.,  Geacary 

fStamfimdMaAJ.  128  B.  Rotan  (8/24/86] 
Stamford.  SMS  Budding  [Stamford  MRAf.  un 

S.  Watkertw  and  210  B.  McHais  (9/24/86] 
StaniBi^  Saint  JobB'a  MeOiediat  Ckaivb 

fStaafaidbetAJ.  S.  FMgMoa  SL  (9/14/84 
Stamford.  Stamford  City  Hall  [Stamfoid 

MRAJ  2m  E.  McHarg  [9/24/88] 
Stamford.  Swenson,  A.  /.,  House  {Stamford 

MRAf,  306  e.  OHver  (^24/86] 
Stamford,  US  Post  Office  fStamford  MRAf, 

Town  Sq.  [9/24/86] 


Auiarfllo,  Atdtiaon,  TbpeAo  and  Santa  Pe 
Railway  Company  Depot  and  Locomotive 
No.  5000, 307  S.  Grant  (9/18/88] 

TnwiaGMn^r 

Austin  vfcinfty,  fltirton  Springs  Ardteohgical 

and  Historical  Diatrict,  Address  Restricted 

[11/27/85] 
Austin.  Schuke,  Waiter,  House  and 

Indastiial  Stntcture  [Eaat  Atiatin  MRAJ, 

102  Chicon  St.  (4/25/801 
Austia  State  Cemetery  of  Texaa  fSaat  Auatia 

MRAJ,  801  Navasata  St  (5/U/86] 
Austin,  Swedish  Hill  Historic  Diatrict  [Eaat 

Austin  MRAJ.  900-1000  Uks.  of  E. 

Fourteenth  St  and  900  blk.  of  K.  Fifkeendi 

St  (5/12/86] 
Austin,  Texas  Federation  of  Women 's  Claba 

Headquarters,  2312  San  Gabriel  St  (10/24/ 

85] 

Val  Verde  County 

Comstock  vicinity,  Seminole  Canyon  District 
(Boundary  Increase),  Address  Restricted 
(12/21/85] 

Del  Rio.  Cassinelli  Gin  Houae.  Comer  of 
Pecan  and  Acadeaay  SU.  (9/04/8^ 

Victoria  County 

Victoria.  SoutA  Bridge  Street  Historic  Diatrict 
[Victoria  bSRAJ,W  tide  700hlk.<as. 
Bridge  and  N  side  700  blk.  of  W.  Water  Sta. 
(9/24/88J 

Willacy  County 

Lyford,  Old  Lyford  High  School  Hi^  School 
Circle  (11/07/85] 

WlUiamson  County 

Georgetown,  Amos,  Martin  C  House 
[Georgetown  MRAJ,  1408  Olive  (4/29/8^ 

Georgetown,  Amold-Torbet  Houae 
[Georgetown  MRAJ,  908  Pine  (4/29/86] 

Georgetown.  Atkinson  Houae  [Caotgetown 
MRAJ,  911  Walnut  (4/29/86] 

Georgetown,  BelfordJfiatoric  Diatrict 
[GeotgetowB  MRAJ,  RoufUy  bounded  by 
University  Ave..  Mala  E.  Eighteeoth,  and 
Austin  (4/29/86] 


TEXAS— Continued 

Georgetown.  Bowlen  Houae  [Georgetown 

AfAil/,  1486  Pereat  (1/14/84 
Georgetown.  Burcham  Houae  [Georgetown 

MRAf,  1810  Gallege  {4/29/8q 
Georgetown.  Caaey  Houae  [Georgetown 

MRAJ,  986  E.  -HiM  (l/l4/8q 
Georgetown.  Caawell  Houae  fGeorgetown 

MRAJ  207  E.  Ninth  [4/29/86] 
Georgetown,  Chesser-Morgan  House 
[Georgetown  MRAJ,  \2mE.FakeeaA[\f 
14/88] 
Georgetown.  Daughtrey.  E.  M.  Houee 

[Georgetown  MRAJ,  1316  E.  University  (4/ 
■  28/88] 
Geotfitown.  Baaley.  S.  A..  Heme 

[Georgetown  MRAJ  1310  Olive  (4/29/86] 
Georgetown.  Firat  Methodiat  Chandt 
tCmxgetown  MRAJ,  410  E.  Uptswrity  (8/ 
17/86] 
CangpAmta.  Fowler.  D.D..  Houae 

[Georgetown  MRAJ.  1531  Aah  (4/29/88] 
Georgetown,  Grace  Episcopal  Ctnirch 
[Geergetoem  MRAJ.  1314  E.  Unhrenity  (4/ 
29/84 
Georgetown.  Harper-Cheaaer  Havee 

[Georgetown  MRAJ.  UOO  CoU^s  (4/28/86] 
Gaozgelown.  HatreU.  Moaea,  Houae 
I    [Georgetown  MRAJ  1001  Churcfa  (1/14/86] 
Georgetown.  Harria.  E  M,  House 
[Georgetown  MRAJ  40t  E  Sewendi  fl/l4/ 
86] 
Georgetown,  Hawnen,  A.  W„  Houae 

[Georgetown  hOtA],  1400  OUve  (4/29/86] 
Georgetown.  Houae  at  907  Pine  fCeaigetown 

MRAJ  atff  Pine  (1/14/86] 
Georgetown.  Houae  at  mu  Weat  [Ceotgetown 

AiTM/ 801  West  [1/14/86] 
Georgetown,  House  at  214  W.  UruyeraRy 
[Gaoraatowa  MRAJ  214  W.  Unhrenity  (4/ 
29/86] 
GeorgetoiMi.  Hyer.  Dr.  Robert,  Houae 

[Georgetown  MRAJ  804  Aah  (1/14/86] 
Georgetown.  Jabaff  House  [Georgatoam 

A<7L47.  206  Austin  (1/14/88] 
GeorgeUwvB,  Irvine.  Caorge.  Houae 
[Georgetown  MRAJ.  408  E.  Univ«isity  (4/ 
28/86] 
Georgetovro,  Johnson,  /.  /.,  Farm  [Georgetown 

MRAJ,  Rabbitt  HiU  Rd.  (1/14/88] 
Gaorgetown.  Lane-Riley  Houae  ICeoigetown 

MRAJ,  1302  College  [4/28/86] 
Georgetown,  Z^oAe,  Will  and  Mary,  House 
[Georgetown  MRAJ  213  K.  Sewentli  (4/28/ 
88] 
Georgetown,  Leavell  John.  Houae 

/Georgetown  MRAJ  80>  College  (4/28/86] 
Geoigetown,  Loekett,  M  B.  andAaaie,  Houae 
[Georgetown  MRAJ  811  E  University  (4/ 
29/88] 
Georgetown,  Love,  Frank  and  Nellie,  Houae 

[Georgetown  MRAJ  1415  Aah  [4/28/86] 
Georgetown,  Makemson,  W.  K.  and  Kate, 
House  [Georgetown  MRAJ  1082  Aah  (1/14/ 
86] 
Georgetown.  McKaightrEbb  Houae 
JGeorgatowa  MRAJ  SOZ  W.  Eiahtaenth  (1/ 
14/86] 
Georgetowm,  McMurray  Houae  [Georgetown 

MRAJ.  811  Ghatch  (1/14/80] 
Georgetown.  Millet-Ellyaoa  Houae 

[Georgetown  MRAJ  303  E,  Nindi  (1/14/86] 
Georgetown,  OldCeoigetewu  High  Sehaal 
[Georgetown  MRAJ.  sa7E.liaiaai^  III 


G«ii8etDW)i.Ai(p»^OaGraMr.NUr/fais0 

/Gaoq^stowB  MBA/ I-8S  and  SR  2248  (1/ 

14/88] 
Georgetown,  Patrick.  Weodaea  and 

Margaret.  Houae  [Georgetown  MRAJ  211 

E.  Fifth  [1/14/86] 
Georgetown!,  Pe^uee  Houae  (Gaorgekxwa 

MRAJ  904  E  University  [l/l4/i) 
Geoisetown,  Price,  R.  H.  and  Martha.  Hoaae 

[Georgetown  MRAJ  208  £.  Tendi  (4/28/86] 
GeonetowB.  Reedy.  J.  H..  House 

[Georgetown  MRAJ  808  E.  Univeraity  (4/ 

29/86] 
Georgetown.  Rouser  House  [Georgetown 

MRAJ  802  Myrtle  (1/14/84 
Geoisetown.  Saint  John  'a  Methodiat  Church 

[Georgetown  MRAJ  301 B.  Uoivarsity  (4/ 

29/86] 
Georgetown,  Sansom-Schmalenbeck  Houae 

[Georgetown  MRAJ  8U  Church  (1/14/84 
Georgetown,  Saxon  Motor  CarSton 

[Georgetown  MRAJ  316  E.  Sixth  St  (6/17/ 

86] 
Georgetown.  Sdbaei,  A.  W..  Houae 

IGaotgetowa  bOAJ.  1«14  Aak  [4/29/84 
Georgetown.  Stone,  Robert  and  Lola.  Houee 

[CioigBtown  MRAJ.  1102  Aah  (11/14/84 
Georgetown.  Taybirklooper  Houae 

[Georgetown  MRAJ  105  E.  Fifth  (1/14/88] 
Georgetown.  Vaden.  W.C.  and  Kate.  Houae 

[Georgetown  MRAJ  711 E.  DnirereHy  (4/ 

28/84 
Georgetown,  Wesley  C3iapel  AMB  Cbatct 

[Georgetown  MRAJ  506  W.  Fourth  (1/14/ 

»1. 
GaocgBlown.  IKt/banr-arraea  Mm** 

[Georgetown  MRAJ,  1403  OUwa  (4/20/86] 
Georgetown.  Wilcox,  D.  K  and  Inez.  Houae 

[Georgetown  MRAJ  1307  OMve  (4/29/86] 
Georgetown.  Williaataon  County  Courthouae 

Hietarie  Diatrict  (Boundary  tnaeaae) 

/Geoigetown  hSlAJ  tM-124  and  118  E. 

EiShtir  St  (4/28/84 

UTAH 
BoxEMarCovBty 

Brigham  City  vidnHy.  lower  Sear  River 

Archaeological  Diacontiguoua  Diatrict. 

Address  Restricted  (2/13/84 
Park  Valley  vidnity.  Hogup  Cave  (42B038J. 

Address  Restricted  (5/08/86] 
Plymouth,  Plymouth  School  [Public  Works 

Buildings  TRJ  135  S.  Main  [4/08/86] 

Cache  County 

Hyrum,  Holley— Globe  Grain  and  bulling 

Company  Elevator,  100  North  and  Canter 

St  [10/24/85] 
Logan,  Logan  Temple  Bam  368  E.  Two 

Hundred  N  [12/19/85] 
Logan.  Women 's  Residence  HaO  (Public 

Works  BuiUiaga  TRJ.  Utah  Bute 

University  (4/08/84 
Richmond,  Richmond  Community  Building 

[Public  Woika  BuiUbnga  TRJ  8  W.  Main 

[4/09/86] 

Caioaa  County 

Price,  Loofbourow,  Jamea  W.  and  Mary  K., 
Houae.  187  N.  One  Hnndied  B  («/lO/88] 

Daggett  County 

BroMm's  Paric.  John  Jarvie  Hiatoric  Ranch 
D/stnct  GnaaBnor  and  Indian  CMssiag 
Bridge,  SW  of  Jarvis  (1/14/86] 


Davia  County 

Faimingtoa  Wilcox,  Jamea  D.,  House,  83  E 
One  Hundred  N  (11/26/85] 

Iron  County 

Summit  vicinity.  Evana  Mound  (42IN40J, 
Address  Restricted  (10/24/85] 

Morgan  County 

Morgan,  Morgan  Elementary  School /Public 

Worka  Buildinga  TRJ  75  N.  One  Hundred  E 

[4/08/86] 
Morgan,  Morgan  High  School  Mechanical 

Arte  Building  [Pubtic  Worka  Buildings  TRJ 

20  N.  One  Hundred  E  (4/08/84 

Rieh( 


Randolph,  Randolph  Tabemade.  Off  UT 16 
(4/10/84 

Salt  Lake  County 

Coppettan.  CoyywrtoR  Mrstonc  OmCrict 

R«i#dy  bounded  by  8R  48,  FIftii  E. 

Hillcrest  and  Second  West  Sts.  [8/14/86] 
Coppertoa  Utah  Copper  Company  Miiw 

Superintendent's  House.  104  E.  Stote  Hwy. 

(10/31/84 
Magna,  Magna  Community  Baptist  Oiarch. 

2906  S.  Ei^t  lliousand  Nine  Hundred  W 

[6/05/86] 

San  Juan  Cawrty 

Bluff,  Adama,  Joaeph  Prederidi.  Hoaae,  Off 
US  183  [10/24/85] 

Sanpete  County 

Fairview.  Fairview  City  Hall  [Ptdrlie  Worka 

Buildings  TRJ  85  S.  State  [4/08/86] 
Manti,  Monti  National  Guard  Armory  [Public 

Woriis  Buildings  TRJ  50  E  One  Hundred  N 

(4/09784 
Mount  Pleasant  Mount  Pleasant  National 

Guard  Armory  [Public  Works  Buildinga 

772/,  ION. State (4/08/86] 

Sevier  County 

Salina,  Salina  Municipal  Building  and 
Library  [Public  Works  Buildings  TRJ.  90 
W.  Main  (4/00/86] 

S^innnt  County 

Park  City,  Doyle.  John,  House  [Mining  Boom 
Era  Houses  TRJ  339  Park  (2/06/86] 

Syndervilie  vicinity.  Ecker  Hill  Ski  Jump,  CHI 
1-60  [6/04/86] 

Utah  County 

Paysoa.  Payaon  Pnabyterian  Church,  100  S 

Main  (8/27/68] 
Piaaaaat  Grove.  A<9a/a«0o/ ffeuas,  680  N. 

Four  Hundred  E  [3/27/86] 
Provo.  Bullock,  Benjamin  Kimball 

Farmhouse,  1705  S.  State  [12/04/85] 
Provo.  Aviv  Canyon  Ciion/ (^Nuiens,  Off  US 

189  [6/12/86] 
PTaro.Recreatiar>  Center  for  the  Utah  State 

Hospital  [Public  Works  Buildings  TRJ  1300 

E.  Center  (4/00/86] 
Provo,  Saperintendent'a  Reaidence  at  the 

Utah  State  Hoapital  (Public  Worka 

Buildinga  TRJ  van  £.  Center  (4/09/88] 
Spanish  Foilc  Aiaaa,  David  H,  Houae.  143  S. 

Main  (kt/24/86] 
Spanish  Fork,  Spaniab  Fork  National  Guard 

AiBiory  Pid)Uc  Worka  Buibiinga  TRJ,  380 

N.Main  (4/09/86] 
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ITTAH— Cootiitued 

SprtngviUe,  SpringviJte  High  ScAoo/  Ait 

GtJkry  [Ptiblk;  Works  BuiUingB  TRJi  U» 

&  Four  Hundnd  S  (4/00/88] 

WaMlch  CooBty 

Brightoo  vidnity.  Chad  Rim  Girl  Scout  Lodga 
[Public  Works  Buildinga  TRJ.  Lake 
Brimhall  (4/00/86] 

Midway,  Axuwr.  Willhun,  House 
[Architecture  of/ohn  Watkins  TRJ.  110  B. 

Main  (e/ir/ae] 
Midway,  Boaner,  George,  Jr^  House 

[Architecture  of/ohn  Watkins  TR/.  00  & 

Main  (6/17/88] 
Midway,  Bonner,  George,  Sr^  House 

[Architecture  ofjolui  Watkins  TR/ 103  B. 

Main  (6/17/86] 
Kfidway.  Co/emdn,  William,  House 

[Architecture  of/ohn  Watkins  TR/,  180  N. 

Center  (6/17/86] 
Midway,  Watkins,  /ohn  and  Margaret.  House 

[Architecture  of/ohn  Watkins  TR/  22  W. 

Hondred  S  (6/17/86] 


Hurricane,  Hurricane  High  School  [Public 
Works  Buildings  TR/,  M  S.  One  Hundred 
W(4/0B/8B] 

WayMCamty  I 

Graver.  Graver  School  [PabHc  Works 
Buildings  77^  Off  UT 117  [4/00/86] 

WabetCnaHy 

Ogden,  Browning  Apartments.  2708 
WaaUaglaaBivd.  [12/19/8S] 

VERMONT 


ComwaU.  Cornwall  Town  Hall,  VT  SO  (5/06/ 

86] 
Starksboro  Village.  Starksboro  Village 

Meeting  House.  UT 116  (11/07/8S] 
Starksboro,  South  StaHcsboro  Friends 

Meeting  House  and  Cemetery,  Dan  Saigent 

Rd.  (11/07/85] 


(County 

Burlington.  AJIen,  Ethan.  Homestead  Off  Van 
Patten  Pkwy.  (7/24/86] 

Grand  bla  County 

Grand  Isle.  Gordon— Center  House.  West 
Shore  Rd.  (4/17/86] 


I  Ciwinty 

Middletown  Springs,  MidUtetown  StprA^v 
Historic  District.  East  North.  South,  and 
Weat  Sts..  Montvert  Ave.,  and  Sdioelbonse 
Rd.  (10/17/85) 

Wlndhaas  County 

Dover.  West  Dover  Village  Historic  tHsi 

Rt  loa  Valley  View.  Croes  Town. 

Parsonage.  Dorr  Pitch,  and  Bc^e  Rds.  [10/ 

24/85] 
Putney.  Putney  Village  Historic  District. 

Westminster  W  Rd.,  US  5.  Christian  Sq.. 

Old  US  5,  and  Depot  Rd.  (2/20/8^ 
South  Londonderry,  South  Londonderry 

Village  Historic  District.  Church.  Mala. 

River,  School,  and  Famum  Sts,  and 

Melaody  »U  Rd.  (7/24/86) 
TowttdHod  vidnity.  Wbeehxk  House,  CR  M 

[5/06/86] 


West  Townshend.  Wert  Townshend  ViUage 
Historic  District.  Roughly  Main  St  Crom 
Old  Rt  30  to  VT  30  and  Totm  Rds.  7. 2S,  47. 
40.  and  10  (0/11/8(4 

Windsor  County 

Chester,  Greenwood  House,  VT  108 

[10/31/86] 
SprlngfiakL  SpringfieU  Downtown  Historic 

District  (Boundary  Increase).  Roughly 

Brookline  Apts.  on  Wall  St,  Park  St.  and 

along  die  Black  River  (0/11/86) 

VIRGINIA 


Assawonum.  Arbudde  Place,  Seaside  R^/ 
VA  670  (5/22/86] 

Albsnaila  County 

Scottsville  vidnity,  Hfgh  Meadows,  Off  VA 
20  [5/30/86] 


Ahxandrla  fndspsndsnt  Oty 

Alexandria  (Independent  Qty),  Ford. 

Presidmit  Gerald  R,.  /r..  House,  514  Crown 

View  Dr.  (12/17/85) 
Alexandria  [Independent  City).  Lee.  Robert 

E.,  Boyhood  Home.  807  Oronoco  8t 

(6/06/86) 

A  Ihghsny  County 

Millboro  vicinity,  Douthat  State  Park  Historic 
District.  VA  620  (0/20/86) 

ArVnglm  County 

ArUngtoQ.  US  Poet  Office— Arilngton.  3116  N. 
WaaUngtoo  Blvd.  (2/07/86) 


County 

Cedar  Green.  Augusta  County  Training 

School  [PuNic  Schools  in  Augusta  County^ 

Virginia.  U70-1MO.  TR/,  VA  683  (6/18/86) 
Deerfield,  Deerfield  School  [Public  Schools  in 

Augusta  County,  Virginia,  1870-19i0,  TR/. 

VA  800  (6/10/86) 
Luray  vidnity,  Archeological  Site  Na  Alf- 

154,  Address  Restricted  (12/13/85) 
Luray  vicinity,  Bhckrock  Springs  Site, 

Address  Reetricted  (12/13/85) 
Luray  vicinity,  Paine  Run  Rockshelter, 

Address  Restricted  [12/13/85] 
Swoope  vicinity,  Glebe  Burying  Ground  8  of 

Swoope  on  VA  876  (10/01/86) 

BathCouBly 

Mlllbora  vidnity,  Douthat  State  Park  Historic 

District.  VA  628  (9/20/86) 
Warm  Springs  vicinity,  Hidchn  Valley  Rock 

Shelter  (44BA31/,  Address  Restricted 

[7/22/86J 

.  li  I    If  II  m^  tf* ■  iMilii 

Buoiofv  i^OTuny 

Forest  vidqity.  Saint  Stephen's  Episcopal 
Church,  VA  663  (11/07/85) 

Budfbtd  IndepeadsBt  Oty 

Bedford  (Independent  City).  Burks— Guy— 
Hagen  House.  620  Peaks  St  [12/18/86] 

Botntautt  Caunty 

FIncastte  vidnity,  Wihma.  Off  US  220 
[11/22/86] 

Chashs  Oty  County 

HokkrofI  vtcfaiity.  Piaey  Crore.  VA  618 
[11/26/86] 


r  County 

Co^epor  vkdnlty,  fZmiMOod  US  528  W 

[1/18/88) 
Cttlpeper,  Greenwood  1031  Orange  Rd. 

[11/22/65) 
Rapidan.  Locust  Otnu  Locust  Grove  Fam. 

VA  736  (10/10/85) 

GrsaasviDe  County 

Emporia  vlcfailty.  Spring  Hill  VA  730 
(12/02/85) 

Hampton  IndapandaBt  County 

Hampton  (Independent  City).  Bight-Foot  High 

Speed  TuimeL  Langiey  Research  Center 

(10/03/86) 
Hampton  (Independent  City).  Full  Scale 

Tunnel,  Langiey  Research  Center  (10/03/ 

85] 
Hampton  (Independent  City),  Lunar  Landing 

Research  Facility,  Langiey  Research 

CentjBT  [10/03/85] 
Hampton  (Independent  City),  Rendezvous 

Docking  Simulator,  Langiey  Research 

Center  [18/03/85] 
Hampton  (Independent  Qty),  Variable 

Density  Tunnel  Langiey  Research  Center 

[10/03/85] 

HanovsrCoHBly 

Studley  vicinity.  wniiamsYille.  Off  VA  615 
(11/18/86) 

Lynchburg  Independent  Qty 

Lynchburg  (Independent  City),  Allied  Arts 
Building.  726  Qninli  St  lt2[\9l«Sl 

Madison  County 

Luray  vidnity.  Big  Meadows  Site,  Address 

Restricted  (12/13/86) 
Luray  vidnity,  Cliff  Kill  Site,  Address 

Restrided  (12/15/85) 
Luray  vidnity.  Gentle  Site,  Address 

Restricted  (12/13/85) 
Luray  vidnity,  Robertson  Mountain  Site, 

Address  Restricted  (12/13/85) 
Orange  vidnity,  Brampton,  VA  «n  [12/12/85] 

Montgoeaasy  County 

Christiansburg.  Cambria  Flight  Station,  630 
Depot  St  [12/12/86] 

NowpoH  News  udepaiMlaDt  City 

Newport  News  (Independent  Qty),  North  End 
Historic  District,  Roomily  bounded  by 
Sixty-eighdi  St.  Warwick  Blvd.  FlfUedi  St. 
and  Huntington  Ave.  pl/28/66) 

PageCounty 

Luray  vicinity. /errawy's  Run  Site,  Address 
Restricted  (12/13/85) 

Petersburg  (Independent  Qty),  Centre  HiH 
Historic  District.  Henry,  N.  Adams,  N. 
JefiiBTSon.  Franklin,  and  B.  Washington  Sts., 
Centre  Hll  Ct.  and  Centre  Hll  Ave.  [6/13/ 

Petersburg  (Independent  Qty).  So/nr  A>u/k 
Church,  m  N.  Unton  St  [5/30/86] 

Portsmouth  (Independent  City),  Seaboard 
Coastline  Building.  1  High  St  [10/10/65] 


VWCWIA    Centtnued 
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DnbUn  vidnity,  Harvey,  Tidthaaial  BurweH 

House,  Off  VA  812  (2/13/86) 
Pulaski.  Pulaski  Historic  CmumuM 

IMrtnbC  Bmigh^  bwindbd  kr  lUid  St. 

Madison  Ave..  Norfolk  6  Westa  A 

tracks,  and  Randolph  Ave.  (3/13/86) 

Ucknond  In^pMidnt  C^y 

Richmond  (Independent  Oty),  Boulevaid 

Historic  District,  10-300  S.  Bowdevaitl  and 

10-aOON.  Blvd.  [0/18/86] 
Richmond  0ndep«idenl  Qty],  GtnterPaik 

Historic  District.  Ron^y  bounded  by 
,      North  Ave.,  Moss  Side  and  Hawthorne  and 

Chamberlayne  Aves.,  Brooklandf^rk 

Bivd..«nd  BrMik  fid  (8/22/66) 

Richnsood  (ladapaadent  Oly).  Omefbr 

Co^edenlemmen.mnH.3itepomtiBL 
(U/fl7/86] 

Kdmoad.  Km  Ana  HkkMic  District 
(Boundary  increase).  Roughly  bounded  by 
W.  Main  St.  S.  Harrison  St.  Bi/^l»iitiMHl 
Metropolitan  Expressway,  and  S. 
Boulevard  tS/sq/aS) 

RockbcMge  County 

Mechanicsville  vidnity,  lociwt  Hill  VA  608 
(6/12/86) 

Rockingham  County 

Luray  vidnity,  BfgMua  QtarrySite.  M^ees 
Restricted  (12/11/86] 

South  Boeloa  Independent  CHy 
South  Boston  (Independent  City),  South 
Boetaa  Historic  District  Ma^  RaUraad 
Ave.,  Feiiy,  Factory,  and  Main  SU, 
Wilbom  Ave..  N.  Main  St.  Washington  and 
Peach  Aves.,  and  Jefbees  [8/26/8^ 

SirfUki 


SuiWk  (Imlependent  aty).  Buikhng  at  216 
BankStnet,  ZMBenkSt  [n/07/06] 

Suny  County 

Bacon's  Castle  vicinity.  OU  Brick  Oiujch. 

VA  10  (1/02/88) 
Suny,  Surry  County  Courthouse  Congdex, 

VA  10  (4/10/86) 

Taiawali  County 

Tazewell  vicinity.  Burke's  Garden  Rural 
Historic  District  Valley  encircled  by 
Garden  Mountain  ^i/ZSjW] 

Wairau  County 

Front  Royal  vicinity,  Fairview  Farm,  VA  658 

[6/05/66] 
Luray  vicinity,  Comptaa  Gap  Site,  Mdtese 

Restricted  [12/13/65] 

Washington  County 

Mttoglien,  Abingdon  Historic  Dietrict 
(Boundary  Increase).  Bougbfy  boundad  by 
Russell  Rd.  and  )ackson  St,  Whites  MUl 
Rd..  E.  Main  and  E.  Park  and  W.  Main  Ste., 
and  Academy  Dr.  (8/17/86) 

Wastmocaiand  County 

Mt  Ho«y  vfcMty,  String  Grove.  VA  262  [10/ 


WASHINGTON 

AaattBOiualy 

dovsrfnnd  Oomerhnd  Garage,  CR  O1O80 15/ 

Chelan  County 

Leavenworth.  Chatter  Creek  Guard  Station 

(OepresekM  Era  Bmldiags  TR],  Wenatdiee 

National  Forest  (4/06/86| 
Laaweaworth.  Leaimworth  Ranger  Station 

fOepiuasian-Ere  BaOiMngs  TH/,  Wenatcbee 

Natioual  Foreot  {4/U/6q 

Clallam  County 

Port  Angdes,  Naval  Lodge  Elks  Building.  131 
E.  First  St.  (6/6e/8e) 

ClaikCauBty 

Battle  Ground  vidnity,  Lewierifle  Park,  26411 

MM.  Lenvisvflle  Hwy.  [6/26/6^ 
Vancouver.  Anderson    Behtski  Prune  Farm, 

4119  N.W.  McCann  Rd.  [5/15/66] 

ColumUaCawty 

Dayton  vicinity,  Weinhard.  Jacob,  House 

[Hietoric  Houaes  of  Dayton  TRJ,  NW  of 

Dayton  (8/13/68) 
Dayton.  Bishop,  A.  H..  House  [HiMioric 

Houses  of  Dayton  TR/.  622  E.  Richmond  18/ 

13/66) 
Daytoa  Brining.  John.  House  JHistotic 

Houses  t^Da^  TRJ.  410  N.  First  [8/13/ 

66] 
Dayton,  Dexter  House  No.  2 /Historic  Houses 

of  Dayton  TRJ  507  N.  Third  [6/13/86] 
Dayton,  Dexter  House  No.  IfOlataiKfkMises 

of  Dayton  TR/,  515  S.  Fourth  (8/13/86J 
Dayton,  Flintner,  Frank.  House  [Historic 

Houses  ofDayiBB  TR],  214  S.  Sfacdi  (6/13/ 

86] 
Dayton.  Israel  Grover/.,  House /Historic 

Houses  of  Dayton  TRJ  305  S.  Sixffi  [8/13/ 

88] 
Dayton.  Kelley,  Mancel  House  fHistoric 

Houses  of  Dayton  TR/,  1301 S.  Fifth  [6/13/ 

86) 
Dayton,  Mill  House  [Hietoric  Houses  ef 

Dayton  TR/.  604  N.  First  [6/13/86] 
Dayton.  Nilsson,  Andrew,  House  fHiOoric 

Houses  of  Dayton  TRJ,  812  K.  Pitlt  (8/13/ 

66] 
Dayton,  Pietrxydd,  Dr.  Marcel,  House 

pSstorie  Houses  of  Dayton  TRJ.  415  E. 

aay(6/l8/8q 
Dayton,  South  Side  Historic  District  [Historic 

Houses  of  Dayton  TRJ  Rou^Uy  bounded 

by  Clay,  Third  Parte  and  First  Sts.  [6/13/ 

86) 
Dayton.  Thronson,  J.  A.,  House /IBstoric 

Houses  of  Dayton  TRJ,  5188.  Fourth  (8/13/ 

8^ 
Dayton,  Washington  Street  Historic  District 

[Historic  Houses  of  Dayton  TR),  RougMy 

WasiUngton  9t  between  Patll  Creek  and 

Third  St  (8/13/86) 

CowHuCanily 

Castle  Rock  vicinity,  laughHn  Round  Bam, 
6248  Barnes  Dr.  {5/15/86] 

Longviaw,  Big  Pour  Ftimiture  Building  [Civic. 
Cultural  and  Commercial  Resources  of 
Longview  TR/,  1328  Commerce  Aira.  (12/ 
05/85] 

Loqgview,  Columbia  Theater  [Civic  Cultunl 
and  Commercial  Resources  of  Longview 
TR/,  1225  Vandercook  Way  [li/OS/iBS] 


Longview,  Krst  Christian  Churek  fCme. 
Cutunland  Coammrcial  ResMucas  of 
Longview  TRJ  20B0  E.  Kasalar  filvd  [12/05/ 
85] 
loa^viam.lmkeSaca/oweaPafkiCinc.  • 
Cultural  end  rtmmercial  Resomces  of 
Longview  TR/,  Bounded  by  Nidx>ls  and 
]Cea8larllvdB.J12/06/85] 
ljorigetem,Lo^  Robert  Alexander,  High 
Sahool /Civic  Cultural  and  Camaesckd 
Resources  ofLoagriew  TR/.  2aa%  Nidiob 
Blvd  (12/06/86) 
Longviasv.  iaagwiew  Commmity  Church 
fdvicCultmlamdCamaierckil 
Resources  of  Longview  TRJ.  2323 
Washington  Way  [12/05/85] 
^Longview,  Longview  Community  Church — 
Saint  Helen 's  Addition  [Civic,  Cultural 
and  Coaunercid  Resources  of  Longview 
TRJ  416  Twentieth  Ave.  112/05/65] 
Longview,  Longview  Community  Store  [Civic, 
Cultural  and  Commercial  Resources  of 
Longview  TR/.  421  Twentieth  Ave.  (12/06/ 
65) 
Longview,  Longview  Women 's  Clubhouse 
[Civic  Cultiuvl  and  Coeatnerdal 
Resources  of  Longview  TR],  635  Twenty- 
first  Ave.  [12/05/85] 
Longview.  Leagnew  Gvic  Center  Historic 
District  [Civic,  Cultural  and  CaameKJal 
Resources  of  Longview  TRJ  Bounded  by 
Maple  St.  SixtaeBlh  Ave..  Heayock  St,  and 
Hghlnenth  Ava.  (12/06/06) 
Longview,  Mills  Buiidiag  {Civic.  Qdtuml 
and  Cottiatercial  ResniKtm  of  Longview 
TR/.  1230  Conuaefce  Ava.  (12/06/66) 
Longview,  Pacific  Telephone  and  Ttlegrapih 
BaildiagfCivicCultaralandCommeivial 
Resoarcea  of  Longview  TRJ,  1304 
Vandercook  Way  (12/06/85) 
Longview,  Pounder  BuikMng  [Civic,  Caltund, 
and  Commercial  Resoaroes  of  Longview 
TRJ  1206  Commeroe  Ave.  (12/66/K) 
Longview,  Sekuinann  BuOdiag /Gvic, 
Cultural,  end  Commercial  Resources  (rf 
Longview  TRJ  1233  Commeroe  Ave.  (12/ 
05/66) 
Laogviaw,  Sevier  and  Weed  Buildii^  [Civic. 
Cultural,  and  Commercial  Resources  of 
Longview  TRJ  1266  Twelfth  Ave.  (12/08/ 
85) 
Longview,  Tyni  Building  [Civic.  Cultural  and 
Commercial  Resources  of  Longview  TRJ 
1166  Commerce  Ave.  [12/05/85] 
Longview.  Washington  Gas  and  Electric 
Building  [Civic  Cultural  and  Commercial 
Resources  of  Longview  TRJ  1346 
Fourteenth  Ave.  (12/(6/85) 
Longview,  Willard  Building  [Civic  Cultural 
and  Commercial  Buildings  ofljuigview 
TRJ  1403  Twelfth  Ave.  {12/05/85] 
SteDa.  Stella  Blodtsmith  Shop.  8530  Ocean 
Beach  Hwy.  (12/10/85) 

iOiigCaoBty 

Seattle,  Chinese  Baptist  Church,  025  S.  King 

St  (7/31/86) 
Seattk.  QiisBn  Anne  High  School  215  Caler 

St  (11/21/86) 
Seattle.  Showboat  Theatre,  Univanity  at  ■ 

Washington.  1705  N£.  PadficSt  [4/25/88] 

Kittitas  County 

Ellensbucg.  ^aau«y  ii(9a««  216  E^Niath  (5/ 
02/86) 
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Chehalis.  iUoMT.  a /C  Mmim,  873  N.W. 
FaniMytvinia  [S/lS/88] 

Packwood  vidnity.  La  Wi$  Wk  Gvord 
Statioa  No.  1185  [Depntaion-Era  BuUdingt 
TRJ.  Gifibrd  Pinchot  National  Pomt  14/08/ 
88] 

Raodle  vidnity.  North  Pork  Guard  Station 
No.  1142  {DepreasionSra  BuiUingi  TR], 
Handle  Rangar  Station.  GIfibrd  Pindiot 
National  Foraat  (4/11/88) 

Kuyii».RandloRang»Statioa^Work  ' 
Canter  fDepim$h>ii-&a  Buildiagi  TRJ, 
GiODid  nnctwt  National  Foraat  [4/08/88] 


Tauuiu^Lo^  Lake  Gaard  Station 
pOoproiaioa-Em  BuMiiigt  tnf,  Okuto^ui 
National  Foraat  H/ll/a^ 

Wintfarap  vidnity,  Earfy  Wintart  Banger 
Station  Work  Center  [D^rmsion-Ero 
Biu'JdingB  TR/.  Okanogan  National  Fontt 
[4/11/88J 

Padfic  County 

Tokeland.  WUhpa  Bay  Boathouse,  US  Coast 
Guard  SUtton.  Wiilapa  Bay  (3/13/86] 

PlaiaaCoaBty 

Tacoma.  Engine  Hotae  No.  13  [Historic  Fire 

Stations  ^Tacoma,  Washington  TRJ,  382S 

N.  Twenty-fifth  St  (5/0Z/88] 
Tacoma.  Engine  House  No.  11  {Historic  Fire 

Stations  of  Tocoohi.  Washington  TRJ,  3802 

McKiniayAm(S/0e/84 
TaeomM.  Engine  Hoase  No.  9  fliiatoric  Fire 

Statmm  tf  Tacoma.  Washington  TRJ,  4301 

S.LSt(s/oe/88) 
Tacoma.  Alia  Station  No.  K  (Historic  Fbm 

Stations  of  Tacoaia,  Washington  TRJ.  3810 

E.  Qeventh  St  (S/02/88} 
Tacoma.  Fire  Station  No.  14  [Historic  Fire 

Stations  of  Tacoma,  Washington  TRJ,  4701 

N.  Fotty-firat  St  (5/02/88] 
Tacoma.  Fire  Station  No.  10  [Historic  Fire 

Stations  of  Tacoata.  Washington  TRJ,  7247 

S.  Park  Ave.  (S/02/86] 
Tacoma.  Fire  Station  No.  5  [Historic  Fire 

Stations  of  Tocoohi.  Washington  TRJ,  1453 

&  Twelfth  St  (5/02/88] 
Tacoma.  Fire  Station  No.  2  [Historic  Fire 

Stations  of  Tacoma.  Washington  TRJ,  27tn. 

S.  Tacoma  Ave.  [5/02/86] 
Tacoma.  Fire  Station  No.  1  [Historic  Flr» 

Stations  of  Tacoma.  Washington  TRJ.  425 

S.  Tacoma  Ave.  (5/02/88) 
Tacoma,  Fire  Alarm  Station  [Historic  Fire 

Stations  of  Taooaa.  Washington  TRJ.  4IS 

&  Tacoma  Ave.  (5/02/88) 
Tacoma.  KMoat  Station  [Historic  Fire 

Stations  of  Tactma,  Washington  TRJ,  802 

E.  Beventt  St  (5/02/88) 
Tacoma.  South  J  Stivet  Historic  Distiict,  W 

Side  of  S. )  St  between  S.  Seventh  and  S. 

Bi^th  Sts.  (5/08/88) 
Tacoma.  Sprague  Building.  1501-1506  Padfic 

Ave.  (11/21/85) 

Saa  Ivan  County 

Doe  Bay  vidnity.  A/dsrftrooA  fannAouaat 

Point  Lawrence  Rd.  (11/21/85) 
Doe  Bay.  Orcas  Island.  Aw  fiay  Cffnera/ 

Store  artd  Post  Office,  End  of  County  Rd. 

(5/08/88) 
Riehardaon.  Richardson  General  Store  and 

Warehouse.  Richardson  Rd.  (11/21/8^ 


iCavaty 

N.  Bonneville  vidnity,  BonrteviBe  Dam 
Historic  District,  Columbia  River  between 
Bradford  and  Cascade  Islands  off  I-OO  in 
Midtnomah  County,  Oregoa  to  WA 14  in 
Skamania  County,  WA  (4/00/86) 

Saohoaaisk  County 

Everett  Harthy,  Rokmd,  House,  2320  Rucker 

Ave.  (5/02/86) 
Granite  Falls,  Vertot  Ranger  Station— Public 

Service  Center  [Depression-Era  Buildings 

TRJ.  Mt  Baker,  Saoqualnie  Natkmal  Fonst 

(4/08/881 


Spokane.  Aen«fraA  Mt/fc  Aott/«  &  321  Cedar 

(8/13/88) 
Spokams,  Holy  Naaies  Academy  BuiUiag. 

1216  N.  Superior  St  [5/02/8^ 
Spokane,  Mission  Avenue  Historic  District 

E.  220-824  Kfission  Ave.  (8/14/88) 

Whitman  County 

Oakesdale  vicinity,  Han  ford,  Edwin  H, 

House,  N  of  WA  217  (5/15/86) 
Pullman  vicinity,  Leonard.  T.  A..  Bam.  8  side 

of  Old  Moscow  Hwy.  (5/02/86) 

Yakhna  Coonty 

Mabton.  Mabton  High  School  Hi^  School 

Rd  (11/21/86) 
Yakima.  Old  North  Yakima  Historic  District, 

Roughly  bounded  by  E  A  St.  S.  First  St.  E. 

Yakima  Ave.,  and  the  Northern  Padfic  RR 

tracks  (5/«2/8l^ 

WESTVIRGINIA 
BaibaurCouidy 

Philippi.  Philippi  B  &  O  Railroad  Statiea,  MB 
N.  Main  St  (5/16/86] 

Berkeley  County 

Inwood  vicinity.  Brown.  Thomas,  House,  CR 
30  (1/16/86) 

Bnoka  County 

Wellsburg  vidnity,  Vancroft,  Brinker  Rd.  (9/ 

15/86] 
Wellsburg,  Beallmore  [Pleasant  A  venue 

MRAJ,  1500  Pleasant  Ave.  (5/16/86) 
Wellsburg,  Brooke  Cemetery  [Pleasant 

Avenue  MRAJ  2200  Pleasant  Ave.  5/16/86) 
Wellsburg,  Duval,  General  I.  H,  Mansion 

[Pleasant  Avenue  MRAJ  1222  Pleasant 

Ave.  (5/16/86) 
Wellsburg.  Elmhurat  [Pleasant  Avenue 

MRAJ  1806  Pleasant  Ave.  (5/18/88) 
Wellsbuig,  Fleming.  David  and  Lucy  Tarr, 

Mansion  [Pleasant  Avenue  MRAJ,  2009 L-  ■- 

Pleasant  Ave.  (8/16/8(4 
WeUsburg.  Hall,  Lewia,  Manaion  [Pleasant 

Avenue  MRAJ,  1300  Pleasant  Ave.  (5/16/ 

88) 
WeUsburg,  Kirker  House  [Pleasant  A  venue 

MRAJ  1520  Grand  Ave.  [9/15/8^ 
WeUsburg.  Paull,  Harry  and  Louisiana  Beall 

Mansion  [Pleasant  Avenue  MRAJ  1312 

Pleasant  Ave.  (5/16/86) 
WeUsburg,  rorr,  Lucy,  Mansion  [Pleasant 

Avenue  MRAJ  1466  Pleasant  Ave.  (5/16/ 

86) 


Huntington.  Huntington  Downtown  Hiatoric 
Diatrict,  Roughly  bounded  by  Third  Ave.. 
Tendi  St,  Fifth  Ave..  Seventh  and  Eighdi 
Sts.  [2/24/88] 


Staum.Gamafager-'Wyaoi^Farm.CRM 
[9/04/88] 

Fayette  Coonty 

Prince.  Prince  Brothers  General  Store— Berry 
StansiWV  41  (4/17/88) 

OcaalCoMly- 

PeteniHUg,  Hermilage  Motor  bw  [South 
Bnmch  Valley  MRAJ.  Virgbda  Ave.  [1/14/ 
86) 

HacdyCouaty 

Moorefleld  vldhlty.  MiMidtiiws;  The  [South 
Branch  Valley  MRAJ.  \J9  2X0  [1/14/86] 

Moorefield.  MoorefieU  Hiatorie  Diatrict 
[South  Branch  Valley  MRAJ  Portions  of 
Main.  Elm.  Waahington.  and  Winchester 
Sts.  (1/15/86) 

Jackson  County 

Ravenswood.  Lemley—Wood—Sayer  House, 
301  Walnut  St  [10/30/85] 

lefferson  County 

Charles  Town  vicinity,  Hillaide,  Old  Cave  Rd. 
(12/12/85) 

Kaiuwha  County 

Charleston.  Loewenatein  and  Sana  Hardware 
Bunding.  223-225  Capitol  8t  (11/01/85) 

Charleston.  Maxa  Theater,  123  Summers  St 
(10/30/85) 

Charlestoa  Spring  Hill  Cemetery  Hiatoric 
District,  1554Fkmsworth  Dr.  [10/18/85] 

MooongaBa  County 

Everett  Weyerhouaer  Office  Building,  1710 

W.  Marine  View  Dr.  [5/14/86] 
Morgantown,  Moors;  Elisabeth,  Hall  [Weat 

Virginia  Univeralty  Neo-Claaaical  Revival 

Buildings  TRJ  University  Ave.  (12/19/85) 
Morgantown.  Qglebay  Hall  [West  Virginia 

University  Neo-Classical  Revival  Buildings 

TRJ  University  Ave.  (12/19/85] 
Morgantown.  Purinton  House  [West  Virginia 

University  Neo-Classical  Revival  Buildings 

TRJ  University  Ave.  (12/19/65) 
Morgantown,  Seiteca  Glaaa  Company 

Buikliag,  709  Beechurst  Ave.  (12/19/85) 
Morgantown.  Stalnaker  Hall  [Weat  Virgirda 

University  Neo-Claaaical  Revival  Buildinga 

TRJ  Maiden  Ln.  (12/19/85) 
l^oisontown,  IVoinen^  Chriatian 

Temperame  Uruon  Corrununity  Buildirtg, 

180  Fayette  St  (10/30/85) 

Mottrae  Tinuntj 

Union  vidnity.  Salt  Sulphur  brings  Historic 
District.  US  219  (10/31/85) 

Morgan  County 

Berkeley  Springs.  Wright.  Judge  John  W, 
Cottage,  306  S.  Green  St  (4/28/88] 


CabaO( 

Huntington,  Am^Aiss /un/or  am/ San^  HhA 
School  Tenth  Av«.  and  Bruce  St  (U/OcT 
851 


iCouBty 

Brandywlne  vidnity.  (M  Probst  Churdt 
[South  Branch  Valhy  MRAJ  CR  Xl/9  (1/ 
14/8^ 

FhmkHn  ^AeULty,  McQ>y  MHl  (South  Branch 
valley  MRAJ  )dui|lown  Rd.  [1/14/88]    < 


WEST  VIRGINIA— Continued 

Franklin.  Franklin  Historic  District  [South 
Bamch  Valley  MRAJ  Roughly  bounded  by 
US  33,  Main  St,  the  Potomac  River,  and 
High  St  (1/15/86) 

Upper  Tract  Pendleton  County  Poor  Farm 
[South  Branch  Valley  MRAJ  US  220  (1/14/ 
88) 

Pocahontas  County 

Palouse,  Palouse  Main  Street  Historic 
District,  Main  St  between  K  and  Mary  Ste. 
(5/08/86) 

Preston  County 

Masontown  vidnity,  Ralphsynder  Decagonal 
Bam  [Round  and  Polygonal  Bams  of  West 
Virginia  TRJ  CR  52/2  (12/02/85) 

Randolph  County 

Huttonsville,  Tygarts  Valley  Church,  US  219 
(4/15/86) 

TytoCounty 

Sistersville,  Wells— Schaff  House,  500  S. 
WeUs  [1/07/86] 

Webster  County 

Webster  Springs,  Morton  House,  Union  St 
(4/15/86) 

Wood  County 

Parkersburg,  A  very  Street  Historic  District, 
Roughly  bounded  by  Nineteenth,  Spring 
and  Quincy,  Eighth,  and  Market  Sts.  [4/15/ 
86] 

Parkersburg,  Cooper,  Henry,  House,  Park 
Ave.  [2/06/86] 

Williamstown  vicinity,  Henderson  Hall 

■  Historic  District,  CR  21/2  off  WV 14  [4/17/ 
86) 

WISCONSIN 

Calumet  County 

Chilton  vidnity,  Aebischer  Site  (47CT30J 
Address  Restricted  (10/10/85) 

Chippewa  County 

Stanley,  Moon,  D.  R..  Memorial  Library,  E. 
Fourth  Ave.  [12/02/85] 

Columbia  County 

Wisconsin  DeUs,  Bowman  House,  714 
Broadway  St  (4/03/86) 

Dane  County 

Madison.  £05/  Wilson  Street  Historic 

District,  402-«24  E  WUson  and  133  S.  Blair 

SU.  (4/03/86) 
Madison.  Grimm  Book  Bindery,  454  W. 

Gihnan  St  [4/03/86] 
Madison,  Langdon  Street  Historic  Distiict,  . 

Roughly  bounded  by  Lake  Mendota, 

Wisconsin  Ave.,  Langdon,  and  N.  Lake  Sts. 

[6/26/86] 
Mount  Horeb,  Lie,  Aalak,  Cabin,  3022  County 

Trunk  P  [4/03/86] 

DoorCounty 

Sister  Bay,  Jischke's  Meat  Market,  414  Maple 
Dr.  [9/11/86] 

Dunn  County      . 

Menomonie,  Menomonie  Downtown  Historic 
Distiict,  Roughly  bounded  by  Main  and  - 
CtesoentSts..  Fifth  St,  WUson,  and  Second 
St  and  Broadway  [7/14/86] 
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Eau  Claire  County 

Eau  Claire,  Chicago,  SL  Paul  Minneapolis  » 
Omaha  RaihxHid  Depot  [Eau  Claire  MRAJ 
324  Putnam  Ave.  [10/24/85] 

Florence  County 

Florence.  Florence  County  Courthouse  and 
Jail  [County  Courthouses  of  Wisconsin 
TRJ  501  Lake  St  [12/02/85] 

Fond  D«  Lac  County 

New  Fane.  Saint  John  Evangelical  Lutheran 
Church,  670  County  Trunk  Hwy.  S  (4/15/ 
86] 

Grant  County 

PlatteviUe,  Rountree,  /.  H,  Mansion,  150 
Rountree  Ave.  [6/13/86] 

Iowa  County 

Bameveld,  Cassidy  Farmhouse  [Bameveld 

MRAJ  Off  WI  K  N  of  US  18/151  [9/29/88] 
Bameveld,  Grove  Street  Historic  District 

[Bameveld  MRAJ  304-316  Grove  St  [9/29/ 

86] 
Bameveld.  Harris  House  [Bameveld  MRAJ 

202  W.  Wood  St.  [9/29/86] 
Bameveld,  Ihm  House  [Bameveld  MRAJ  203 

N.  Garfield  St.  [9/29/86] 
Bameveld,  Kittleson  House  [Bameveld 

MRAJ  104  W.  Wood  St  [9/29/86] 
Bameveld,  Roethlisberger  House  [Bameveld 

MRAJ  205  N.  Grove  St  [9/29/86] 

Jefferson  County 

Fort  Atkinson,  Merchants  Avenue  Historic 
District,  Roughly  bounded  by  S.  Third  St  E 
and  S.  Milwaukee  Ave.  E,  Foster  St., 
Whitewater,  and  Merchant  Aves.  [6/13/86] 

Kenosha  County 

Wheatland  vicinity,  Wehmhoff  Mound 
(47KN1S),  Address  Restricted  (11/21/85) 

La  Crosse  County 

La  Crosse,  Our  Lady  of  Sorrows  Chapel,  519 
Lo8eyBlvd.S  [9/11/86] 

Manitowoc  County 

Manitowoc,  USS  COBIA  (submarine J  809  S. 
Eighth  St.  [1/14/86] 

Marquette  County 

BriggsviUe  vicinity,  Bonnie  Oaks  Historic 
District,  Grouse  Dr.  [4/03/86] 

MUwaukse  County 

MUwaukee,  Abresch,  Charles,  House  [West 

Side  Area  MRAJ  2126  W.  Juneau  Ave.  [1/ 

16/86] 
Milwaukee,  Blatz  Brewery  Complex,  1101- 

1147  N.  Broadway  [4/15/86] 
Milwaukee,  Calvary  Presbyterian  Church 

[West  Side  Area  MRAJ  835  W.  WUconsin 

Ave.  [3/10/86] 
Milwaukee,  Carpenter.  Michael,  House 

[West  Side  Area  MRAJ  1115  llidrty-fifth  St 

(1/16/86) 
Milwaukee,  Cass-Wells  Street  Historic 

District,  712.  718,  and  724  E.  Wells  St  and 

801. 800, 815, 819,  and  823  N.  Cass  St  (6/13/ 

86) 
Milwaukee,  Clark  Row  House  [Weat  Side 

Area  MRAJ  2103-2100  W.  lOlbottm  Ave. 

[1/18/86] 


Milwaukee,  Cook,  Thomas.  House  [West  Side 

Area  MRAJ  853  N.  Seventeenth  St.  (1/16/ 

88] 
Milwaukee,  Dahinden.  Edward  J.,  House 

[West  Side  Area  MRAJ  3316  W.  Wisconsin 

Ave.  [2/25/86] 
MUwaukee,  Eagles  Club  [West  Side  Area 

AffL4/ 2401  W.  Wisconsin  Ave.  [7/29/86] 
Milwaukee,  East  Side  Commercial  Historic 

District,  Roughly  bounded  by  E.  Wells  St. 

N.  Jefferson  St.  and  N.  Broadway,  Michigan 

and  E.  Clyboum.  and  N.  Water  Sts.  [9/23/ 

86] 
MUwaukee,  Esbenshade,  Abmham  H.,  House 

[West  Side  Area  MRAJ  3119  W.  Wells  St. 

(1/16/86) 
Milwaukee,  Gesu  Church  [West  Side  Area 

MRAJ  1145  W.  Wisconsin  Ave.  [1/16/88] 
MUwaukee,  Grand  Avenue  Congregational 

Church  [West  Side  Area  MRAJ  2133  W. 

Wisconsin  Ave.  [I/I6/86] 
Milwaukee.  Highland  Avenue  Methodist 

Church  [West  Side  Area  MRAJ  2024  W. 

Highland  Ave.  [1/16/86] 
Milwaukee,  HOwie,  David  W.,  House  [West 

Side  Area  MRAJ  3026  W.  Wells  St.  [1/I6/ 

86] 
Milwaukee,  Johnston  Hall  [West  Side  Area 

MRAJ  1121  W.  Wisconsin  Ave.  [1/16/86] 
Milwaukee,  Kilboum  Masonic  Temple  [West 

Side  Area  MRAJ  827  N.  Eleventh  St  [1/16/ 

88] 
Milwaukee,  Kilboum  Avenue  Row  House 

Historic  DisU-ict  [West  Side  Area  MRAJ 

Roughly  bounded  by  N.  Fourteenth  St..  W. 

Kilboum  Ave.,  and  N.  FlfteenUi  St  [2/25/ 

86] 
Milwaukee,  Milwaukee  Normal  School- 
Milwaukee  Girls '  Tmde  and  Technical 

High  School  [West  Side  Area  MRAJ  1820 

W.  WeUs  St  [1/16/88) 
Milwaukee,  Pabst  Brewery  Saloon  [West 

Side  Area  MRAJ  1338-1340  W.  Juneau  Ave. 

[1/16/861 
Milwaukee,  Plankinton— Wells— Water 

Street  Historic  District,  Roughly  bounded 

by  WeUs.  Bridge.  N.  Water.  E.  Mason,  W. 

WeUs.  and  N.  Second  SU.  [6/13/86] 
MUwaukee,  Saint  George  Melkite  Catholic 

Church  [West  Side  Area  MRAJ  1617  W. 

State  St  (1/16/86) 
MUwaukee,  ScMte,  Victor,  House  [West  Side 

Area  MRAJ  2004  W.  Highland  Ave.  [1/16/ 

86] 
MUwaukee,  Schuster,  George.  House  and 

Carriage  Shed  [West  Side  Area  MRAJ 

3209  W.  Wells  St  [1/16/M 
Milwaukee,  Second  Church  1 

Scientist  [West  Side  Area  i 

Highland  Blvd.  [I/I6/86] 
Milwaukee,  Sivyer,  Fred, . 

Area  MRAJ  781  N.  Twent 

86] 
MUwaukee,  Tripoli '.    .^.. 

MRAJ  3000  W.  Wisconsin  Ave.  (I/I6/88) 
MUwaukee,  Walker.  Harry  B.,  House  [West 

Side  Area  MRAJ  3130  W.  WeUs  St  [1/16/ 

86] 
Wauwatosa,  Hart,  Thomas  B..  House,  1600 

Church  St  (10/10/85) 


Christ 


ffWest  Side 
I  St  (1/18/ 

Vest  Side  Area 


Outagamie  County 

Appleton.  Tompkins,  James,  House,  523  S. 
State  St  (4/03/86) 
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WISCONSIN— Continued 
Appleton.  Zion  Lutheran  Church,  012  N.. 
Oneida  St  [0/13/88]  | 


iCaanty 

Cedarfourg.  Washington  Avenue  Histori^ 
District,  Roughly  bounded  by  Elm  St, 
Cedar  Creek.  Hamilton  Rd..  and 
Waahington  Ave.  [1117/96] 


River  Fafla.  North  HaH—Rivm-  Folk  State 
Nomal  School  Univanity  of  Wiacooain 
14/03/86)  I 

PoBc  County 

Osceola,  Geiger  Building— Old  Polk  County 
Cotuthouae,  201  Caaeade  St  [12/02/88) 

Oaoaola.  ifeo/d  it/raA  A. /fooM;  202  SixA 
Aye.{U/Q2/0S) 


Stavena  IHiiiit,  MathiOM  Mitchell  Public 
Square— Main  ^reet  Hiatoric  District, 
Roug^iljr  Main  St  frmn  Stionga  Ave.  to 
Second  St  [8/13/86] 

Radne.  Johnson,  Peter,  House,  1601  StaferSt 
P/»/a8) 


Junaviia.  Ciwitfl0e0*  MZTMatamOErtiKi 
Roai^  baunded  1^  &  Milwaokea  SU 
Gafiald  and  OaUaoi  Avaa:.  a  Main  St. 
and  B.  Cent  St  and  MiltOB  Ave  )t/l7/«6] 


Ptymouth  Hotel  Laack  52  Stailbrd  St  (12/02/ 
85) 


Weatby  vicinity.  Norwegian  Evangelic  | 
Lutheran  Church  and  Cemetery,  CooB 
Prairie  and  E.  Coon  Ptairie  Rds.  [7/14/86] 

Walwartfa  County 

Fontana,  Doughss    Stevenson  House,  Main 

and  MB  SiB.  (4/03/86) 
Lake  Geneva.  Riviera,  (Thel  810  Wri^ay  Dr. 

(4/03/8«H 
Linn,  Bonnie  Brae,  78  Snake  Rd.  [4/09/86] 

Waukeaha  County 

Hartland  East  Capitol  Drive  Historic  District 
IHartlandMRAJ,  337-7023-  Capitol  Dr.  (9/ 
11/86) 

Oconaaaowoc.  Peck,  Walter  L,  Home,  38028 
latandateDt  [4/10/84 


Wlaiiabatn  County 

Mwia  Aa.  Augnstia,  Gustaw,  BloA  88  Radne 

St  (5/30/86) 
Menaaha.  Arin  Building.  1  Main  St  (7/10/86) 
Maaaafaa.  Kodi,  Carl  Block,  2  Tayco  St  (7/ 

10/86) 
Mimaaha.  rojoo  Street  Bridge,  Tayco  and 

Water  8(8.(5/30/84 
Manailia.  US  Poet  Office— Meaaaha,  64 

Radne  St  (8/22/84 
Menaaha.  Washington  Street  Historic 

Dietriet,  214—216  Waaiili«toB  St  (5/30/86) 
OsUBoA,nUne  Lumber  CompatvUisteric 

District  OB  Coogf9esAn„nat/aif 

between  Higii.  New  Yorkr—d  ftmiiiilt 

AvM^andPaiaa  Laabar  Accaaa  t±  f^»t 

86] 


Osiikosh.  Washington  A  venae  Historic 
District,  Roughly  bounded  by  Merritt  Ave.. 
Unde  and  Lamport  Sta.,  Washington  Ave., 
Bowen  and  Evan  Sts.  (5/22/86) 

WYOMING 

Albany  County 

Ames  Monument  vicinity.  Dale  Creek 

Crossing  (48AB14SJ,  4  mi.  W  of  Sherman 

(5/00/86) 
Laramie  Peak  vicinity.  ParkerRanch  House, 

Addresa  Reathctad  112/13/85) 
Ijramia  vidni^  Bam  at  Oxford  Horse 

Ranch,  868  US  Hwy.  287  [6/25/86] 
Laramie  vicinity,  Batii  Ranch,  Herrick  Lane 

Rd.  [12/13/84 
Laramie.  Bath  Raw,  155, 167,  and  15»N.  Sixdi 

St  and  611  Univeruty  Ave.  (5/08/86) 
Laramie.  Old  Main.  University  of  Wycming 

campus.  Ninth  St  and  Ivinaon  Ana.  (7/11/ 

84 
Laramie,  Vee  Bar  Ranch  Ledge,  aaeffYntaO 

(6/30/84 
Woods  Landing,  Woods  Laadii^  Dance  Hall 

2731 WY  230  (12/13/85) 


Piney  vidnity,  Baati  OlfKeld  Tip!  Ringa 
fiaCAimfJ.  Addtaaa  Restricted  (12/13/88] 

Piney  vkteity,  AisAap  Axn/ Ste  (WC4iin7jl 
Addresa  Restricted  (12/19/88) 

Catbon  County 

Dixon.  ^odi^feweraBarik,  TbM  St  p/2B^ 

86) 
Saratoga  vicinity.  JoA.  Creek  Guard  Station, 

OffFDR462(5/lS/«)^ 
Sawy  vidnity.  S&MW  Wall  Ranch,  Star  RU 

Box  1300  (a/29/») 

Crook  Connty 

Sundance,  Sundance  School  106  N.  Fourtii  St 
(12/02/86) 

Freaodat  County 

Honeycomb  Buttes  vicinity,  Decker,  Dean, 
Site  (4aFR9ie;  4aSW541),  Address 
Restricted  [3/12/86) 

Stratton  Rim  vicinity,  Cree/i  Mountain  Arrow 
Site  (48FR96),  Address  Restricted  [3/12/86] 

Lincoln  Connty 

Auburn.  Rock  Church,  Second  W  and  First  S 

Sts.  [12/13/85] 
Kemmerer.  Kemmerer  Hotel  Pine  and 

Sapphire  (12/02/85) 

Park  County 

Ralston  vicinity.  Heart  Mountain  Relocation 
Center.  Off  US  Alt  14  (12/19/86) 

Sweetwater  County 

Hadsell  Cabin  vicinity,  Araphoe  and  Loat 

Creek  Site  (48SW4882),  Address  Reatrictad 

(3/12/861 
Honayoooni  Buttes  vidnity,  Dedar,  Dean, 

Site  (4BPR91B;  48SW541),  Addreaa 

Restricted  [3/12/86] 
Rock  Springe.  GraaHouae.  616  W.  EBas  (3/ 

13/86) 
Weatvaco  vidnity,  Eldoth-WaB  Tarraoe  Site 

(48SWi3aB).  Adibeaa  Reatrictad  (12/U/88) 

UfailaCoonty 

Veiua  tkiuHy.  TriiwgukttkinPoliitDsaarSne 

DiaMct(4umKmn3rr.  4auTm, 

4807440),  Address  ResMcted  (O/M/OO) 


Waahakla  Courty 

Big  TraUs,  Ainsworth  House.  Spring  Creek 

Rd.  (0/11/86). 
Ten  Sleep,  Ten  Sleep  Mercantile,  Second  and 

Pine  Sts.  [8/11/86] 
Worland.  Workind  House.  520  Culbertson  (2/ 

27/86] 

Prapattiaa  Uatad  bi  The  National  Ragiatar  In 
Flacal  Year  1967 

ALABAMA 

ButlarCounty 

GreenviUe.  East  Commerce  Street  Hiatoric 
DiatnctfGremviUeMRAJ.  Roughly 
bounded  by  Cedar,  Chasbmt.  Commerce, 
and  Hidmy  Sta.  (11/04/86) 

Greenville,  Greenville  City  Hall  [Greenville 
MRAJ.  B.  Commerce  St  (11/04/86) 

Graenvflle;  Little-Stabler  Hauae  Greenville 
MRA],  710  Fort  Dale  St  (1l/0t/84 

CTeeayWa,Foat  Office  Hiatork:Diatriet 
[Gremville  MRAJ.  100-115  W.  Commerce 
and  101 B.  CeomatenSta.  (11/04/84 

Greenvilla.  Ward  Nicholaett  Comer  Store 
[Greenville  MRA},  219  W.  Pamar  (11/04/ 
86) 

DaBaaCounty 

Plaataraville.  itiitiifiia  Sftm /nSuntenrntta  ~ 

MRAJ,  OB  AL  22  (1/28/87] 
PlaBteisvufB.  ChriaUan  Church  and 

Paraonage  [Phmtersrille  MRAJ,  Off  AL  22 

(l/2t/«7] 
Flantarsvina,  Daetor'a  Office  [PbnteravUla 

MRAJ,  )ct  of  First  Ave.  N  of  Oak  St  and 

First  Ave.  (1/29/87) 
PtantefaviBB.  ZMbbaff-Mirftii /fouse 

[Plantaraville  AOAJ.  NW  )ct  of  Cherry  SL 

and  First  Ave.  (1/28/87) 
Plantaraville,  Todd  Houae  [Plantmaville 

MRAJ.  S  side  of  Oak  St  W  of  First  Ave.  [1/ 

29/87] 
Selma,  Skinner.  Macaa  Meyer,  House,  2612 

Summerfield  Rd.  (8/27/87) 

De  Kalb  County 

Valley  Head.  Winston  Place,  OB  AL  117 
[3/1^/87] 

Jefferso^  County 

Birmingnkm,  Cheatnut  Hill  Hiatoric  District. 

Roughly  bounded  by  Highland  Ave.  and 

Thirty-first  St  [6/12/87] 
Birmingham,  West  End  Masonic  Temple,  1346 

Tuscakmaa  Ave.  [8/27/87] 

Laa  County 

Opelika.  Geneva  Street  Historic  District, 
Roughly  bounded  by  S.  Seventh.  Glenn. 
Stowa.  Geneva,  and  S.  Tenth  Sta..  and  Ave. 
C (9/15/87) 

MobyoCooaty 

Mobile,  Aahhnd  Place  Hiatoric  Diatrict, 
Roughly  bounded  by  Springfadl  andBjran 
Avea..  Old  Shell  Rd^  and  Levert  Ave. 
(6/23/87) 

Mohik,  fiBonae/ AMff  CbmcA.  866  Saint 
Michael  St  (5/29/87) 

Mobile.  Leinkauf  Hiatoric  Diatrict,  Roughly 
bounded  by  Government  S.  Monferey, 
Batava^Lamacand&MoBlaieyStB.     (6/ 
24/«f) 

MoUla,/tetak  AisiiiybaMA  1252  Martin 
Utiier  King.  )r.  Avt.  (0/12/87) 


ALABAMA— Continued 
Monroe  County 

Beatrice.  Robbins  Hotel  AL  265  (8/26/67) 

Montgomery  County 

rontgomery.  Lower  Cojrtmerce  Street 
Historic  District  (Boindary  Increase), 
i    Roughly  bounded  by  Central  of  Georgia  RR 
tracks,  N.  Lawrence  St,  Madison  Ave.,  and 
Commerce  St  (1/15/87) 

Sumter  County 

Emelle,  Oakhurst.  Gainesville— Lacy's  Ford 
;    Rd.  approx.  3  mi.  SW  of  AL  116  (1/06/87) 

Talladega  County 

Sylacauga.  Waiters.  William.  House.  Co. 
Hwy.  8  [9/25/87] 

Tuscaloosa  County 

Tuscaloosa,  Fitch  House,  3404  Sixth  St 
[7/22/87] 

Winston  County 

Double  Springs,  Winston  County  Courthouse, 
Addison  Rd.  [8/27/87] 

ALASKA 

Aleutian  Islands  Boroughs-Census  Area 

Adak  Station,  Adak  Army  Base  and  Adak 
Naval  Operating  Station,  Roughly  bounded 
by  Cape  Adagdak,  Scabbard  Bay  and 
Shagak  Bay  [2/27/87] 

Fort  Glenn,  Cape  Field  at  Fort  Glenn  (Umnak 
Island),  NE  section  of  Umnak  Island 
[5/28/87] 

Fairbanks  North  Star  Borough— Census  Area 

Ester,  Ester  Camp  Historic  District,  Off  AK3 
(5/06/87) 

Kenai  Peninsula  Borough — Census  Area 

Seward,  Seward  Depot.  501  Railway  Ave.  (7/ 
16/87] 

Ketchikan  Gateway  Borough — Census  Area 

Ketchikan,  Ayson  Hotel  301-301  Stedman  St 

(6/17/87J 
Ketchikan,  /Vra^  Lutheran  Church,  1200 

Tongass  Ave.  [5/18/87] 
KetchUcan,  Ketchikan  Ranger  House,  300 

Gorge  St  [7/16/87] 

Nome  Borough— Census  Area 

Deering  vicinity,  Fairhaven  Ditch.  Address 
Restricted  [9/23/87] 

Sitka  Borough— Canaus  Area 

Sitka,  Russian-American  Building  No.  29, 

202-204  Lincoln  St.  [5/28/87] 
Sitka,  US  Coast  Guard  and  Geodetic  Survey 

Seismological  and  Geomagnetic  House,  210 

Seward  St  [11/25/86] 

WrangaU-Patorburg  Borough-Census  Area 

WrangeU.  Saint  Philip's  Episcopal  Church. 
446  Church  St  (5/06/87] 

Yukon-Koyukuk  Borough-Census  Area 

Denali  National  Part  &  Preserve.  Ewe  Creek 
I  Ranger  Cabin  No.  B  [Patrol  Cabins,  Mount 

McKinley  National  Park  TRJ,  5  mi. 

downstream  on  the  Savage  River  from  Paik 

Hwy.  near  Ewe  Cra^  (11/25/86) 
Denali  National  Park  A  Prasarva,  l^oo  Creek 

Cabin  No.  2S  [Patrol  Cabins,  Mount 
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McKinley  National  Park  TRJ,  Near  Igloo 
Creek  at  Mile  34.1  N  of  Park  Rd.  (11/25/86) 
DenaU  National  Parte  ft  Preserve,  Lower 
Windy  Creek  Ranger  Cabin  No.  15  [Patrol 
Cabins,  Mount  McKinley  National  Park 
TRJ,  E  of  Mile  324  on  Alaska  Railroad  [11/ 
25/86] 
Denali  National  Park  ft  Preserve,  Lower 
Toklat  River  Ranger  Cabin  No.  18  [Patrol 
Cabins,  Mount  McKinley  National  Park 
TRJ.  30  mi.  N.  on  Toklat  River  from  Park 
Rd.  [11/25/86] 

Denali  National  Park  ft  Preserve,  Lower  East 
Fork  Ranger  Cabin  No.  9  [Patrol  Cabins, 
Mount  McKinley  National  Park  TRJ,  25  mi. 
downstram  on  the  E  fork  of  the  Toklat 
River  from  Park  Rd.  [11/25/88] 

Denali  National  Park  ft  Preserve,  Moose 
Creek  Ranger  Cabin  No.  19  [Patrol  Cabins, 
Mount  McKinley  National  Park  TRJ,  5  mi. 
N  of  Mile  73.8  on  Paik  Rd.  [11/25/86] 

Denali  National  Park  ft  Preserve,  Riley  Creek 
Ranger  Cabin  No.  20  [Patrol  Cabins,  Mount 
McKinley  National  Park  TRJ,  5  mi.  cross- 
country and  W  of  Mile  336  on  Alaska  RR 
[11/25/86] 

Denali  National  Paik  ft  Preserve,  Sanctuary 
River  Cabin  No.  31  [Patrol  Cabins,  Mount 
McKinley  National  Park  TRJ.  On 
Sanctuary  River  at  Mile  22.7  S  of  Park  Rd. 
[11/25/86] 

Denali  National  Park  ft  Preserve,  Sushana 
River  Ranger  Cabin  No.  17  [Patrol  Cabins, 
Mount  McKinley  National  Park  TRJ,  10  mi. 
cross-country  and  N  of  Mile  25  on  Park  Rd. 
[11/25/88] 

Denali  National  Park  ft  Preserve,  Toklat 
Ranger  Station— Pearson  Cabin  No.  4 
[Patrol  Cabins,  Mount  McKinley  National 
Park  TRJ  Near  the  main  branch  of  the 
Toklat  River  at  Mile  53.8  W  of  Park  Rd. 
[11/25/86] 

Denali  National  Park  ft  Preserve,  Upper 
Toklat  River  Cabin  No.  24  [Patrol  Cabins, 
Mount  McKinley  National  Park  TRJ,  Near 
main  branch  of  Toklat  River  at  Mile  53.7. 
W  of  Park  Rd.  (11/25/88] 

Denali  National  Park  ft  Preserve,  Upper  East 
Fork  Cabin  No.  29  [Patrol  Cabins,  Mount 
McKinley  National  Park  TRJ  Near  the  E 
fork  of  the  Toklat  River  at  Mile  43  S  of  Paik 
Rd.  [11/25/88] 

Denali  National  Park  ft  Preserve,  Upper 
Windy  Creek  Ranger  Cabin  No.  7  [Patrol 
Cabins,  Mount  McKinley  National  Park 
TRJ  6  mi  W  of  Cantwell  S  of  Windy  Creek 
[11/25/86] 

Eagle  vidnity,  Beiderman.  Ed.  Fish  Camp 
[Yukon  River  Li feways  TRJ  Left  bank  of 
the  Yukon  River  Vt  mi.  down  across  from 
the  Kandick  River  [7/20/87] 

Eagle  vicinity,  McGregor.  George,  Cabin 
[Yukon  River  Lifeways  TRJ  Left  bank  of 
the  Yukon  River  2  mi.  down  from  Coal 
Creek  (7/21/87) 

Eagle  vicinity.  Sloven  Frank.  Roadhouse 
[Yukon  River  Lifeways  TRJ  Left  bank  of 
the  Yukon  River  V*  inL  from  the  mouth  of 
Coal  Creek  [7/20/87] 

Eagle  vicinity,  Woodchopper  Roadhouse 
[Yukon  River  Lifeways  TRJ  Left  bank  of 
the  Yukon  River  1  mi.  up  from 
Woodchopper  Creek  (7/20/87) 


ARIZONA 

Apache  County 

McNary  vicinity.  Los  Burros  Ranger  Station, 
Forest  Rd.  20  [10/23/86] 

Cochise  County 

Douglas,  Douglas  Sonoran  Historic  District 

Roughly  bounded  by  the  W  side  of  H  Ave. 

between  Sixth  and  Ninth  Sts.  (8/26/87) 
St.  David  vicinity,  Council  Rocks 

Archaeological  District,  Address 

Restricted  [1/16/87] 
Willcox,  Briscoe,  Benjamin  E.,  House 

[Willcox  MRAJ  358  N.  Bowie  [5/27/87] 
Willcox,  Crowley  House  [Willcox  MRAJ  175 

S.  Railroad  Ave.  [8/06/87] 
waicox,  Gung'l  John.  House  [Willcox  MRAJ 

210  S.  El  Paso  Ave.  (5/27/87) 
Willcox,  Hooker  Town  House  [Willcox 

MRAJ  235  E.  Stewart  [5/27/87J 
Willcox,  Johnson— Tillotson  House  [Willcox 

MRAJ  124  N.  Curtis  [8/08/87] 
Willcox,  Mee,  Joe,  House  [Willcox  MRAJ  265 

W.  Stewart  [8/06/87] 
Willcox,  Morgan  House  [Willcox  MRAJ  2442 

E.  Maley  [8/18/87] 
Willcox,  Railroad  Avenue  Historic  District 

[Willcox  MRAJ  Roughly  bounded  by 

Curtis  Ave.,  Stewart  St.,  Southern  Padfic 

RR  tracks,  and  Grant  St  [5/27/87] 
Willcox,  Saxon.  Harry,  House  [Willcox 

MRAJ  308  S.  Haskell  [5/27/87] 
Willcox.  Soto,  Pablo.  House  [Willcox  MRAJ 

108  E.  Stewart  [8/18/87] 
Willcox,  Willcox  Women's  Club  [Willcox 

MRAJ  312  W.  Stewart  [5/27/87] 
Willcox,  Wilson,  /.  C.  House  [Willcox  MRAJ, 

258  E.  Maley  [8/18/87]  , 

Coconino  County 

Big  Springs  vicinity,  Brow  Monument.  N. 

Kaibab  Ranger  District  Kaibab  National 

Forest [7/13/87] 
Cameron  vicinity,  Tutuveni,  Address 

Restricted  [12/03/86] 
Cameron  vicinity,  Willow  Springs.  Address 

Restricted  [12/03/88] 
Flagstaff  vicinity,  Elden  Pueblo.  Address 

Restricted  [10/24/86] 
Flagstaff,  South  Beaver  School  506  S.  Beaver 

St  [8/06/87] 
Grand  Canyon  National  Park.  Grand  Canyon 

Power  House,  Off  West  Rim  Dr.  [5/28/87] 
Grand  Canyon  National  Park,  Grand  Canyon 

Park  Operations  Building,  Off  West  Rim 

Dr.  [5/28/87] 
Grand  Canyon  National  Park,  Mary  Jane 

Colter  Buildings  (Hapi  House,  The 

Lookout,  Hermit's  Rest,  and  the  Desert 

View  Watchtower),  Several  locations  along 

the  South  Rim  [5/28/87] 
Jacob  Lake  vicinity,  Jacob  Lake  Ranger 

Station.  N.  Kaibab  Ranger  District  off  AZ 

67,  Kaibab  National  Forest  (7/13/87) 

Gila  County 

Globe,  Elks  Building  [Globe  Commercial  and 
Civic  MRAJ  155  W.  Mesquite  [8/06/87] 

Globe,  Gila  Valley  Bank  and  Trust  Building 
[Globe  Commercial  and  Civic  MRAJ  2az  N 
Broad  St  [6/06/87] 

Globe,  Globe  Downtown  Historic  District 
[Globe  Commercial  and  Civic  MRAJ,  fooad 
St  between  Cedar  and  Tebbs  (5/28/87) 
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ARIZONA— Continued 

Maricopa  County  ' 

Phoenix.  King  'a  Rest  Hotel  Motor  Court 
[Phomix  Commercial  MRAJ.  801 S.  , 
Seventeenth  Ave.  [8/28/87]  ' 

Phoenix.  Medical  Aria  Building  [Phoenix 
Commercial  MRAJ,  545  E.  McDowell  Rd. 
(9/18/87J 

Phoenix.  Tweed,  Judge  Charlea  Austin. 
House.  1611 W.  FUlmore  Ave.  (S/14/87] 

Wickenburg.  Wiadam  House  [Wtckenbmg 
MRAJ.  48  Kerkes  lSfi»/V] 

Mohave  County 

Kingman,  Anderson,  A  L.  House  [Kingnum 
MRAJ.  703  B.  Beak  (5/28/87] 

Navajo  County 

Petrified  Forest  National  Park.  Painted  Desert 
Znn.  Off  US  40  [5/28/87] 

Pinal  County  i 

Florence,  Arenenti,  Bncamacion,  Hous& 

{Florence  MRAJ.  203  Butte  St  [7/l3/Kri 
Florence,  Florence  Union  Hi^  School 

[Florence  MRAJ.  S.  Main  St.  [9/22/97] 
Florence,  Manjarres  House  [Florence  MRAJ, 

203  Silver  St  (8/06/87] 
Florence.  Pierson.  Adrian,  House,  (Florence 

MRAJ.  B.  Sixth  St  and  US  80  [7/13/87] 
Florence,  Trutaan-Rtmdail  House  [Florence 

MRAJ.  2nO  S.  Main  St  (7/13/87] 

Santa  Crax  County  ] 

Nogales.  US  Custom  House  [Nogales  M/tAJ. 
)ct  of  International  and  Terrace  Sta.  (8/08/ 
87]  I 

Tumacacori,  Tumaeacori  Museum,         ' 
Tumacacori  National  Monument  [5/28/87] 

Yavapai  County 

Cottonwood.  Superintendent's  Residence 
[Cottonwood  MRAJ.  315  S.  Willaid 
[10/14/86]  ; 


Yuma  County  '  { 

Fisher'*  Landing  vicinity,  Martinez  Lake  Site 

(AZ-OSO-0210),  Address  Restricted 

[9/10/87] 
Roll.  Mohawk  Valley  School.  5151  SooA  Ave. 

39  Bast  [12/29/86] 
Yuma.  Cactus  Press — Plaza  Paint  Building 

[Yuma  MRAJ.  30-64  E.  Third  St.  [4/24/87] 
Yuma,  Southern  Pacific  Freight  Depot  [Yuma 

MRAJ.  Main  St  [4/24/87] 

ARKANSAS 


Cotannbia  Caunly 

Magnolia  vicinity,  Ozmer  House,  Southern 
Arkansas  University  farm,  US  82  Bypass 
[11/20/86] 

nalhu  County  ! 

Fordyce,  Charlotte  Street  Historic  District 
[Dallas  County  MRAJ.  Roughly  bounded  by 
Holmes,  Charlotte.  Broadway,  and  E. 
College  SU.  [9/14/87] 


Fulton  County 


I 


Maounodi  Spring.  Saint  Andrew's  fyiscopal 
Church,  AR  9  (11  /26/86) 

Garland  County 

Hot  Springs,  Brown.  W.C  House.  2330 

Central  Ave.  (10/16/8^ 
Shorawmod  HiUs  vkanity.  Couchwood 

[Arkansas  Sculptursa  ofDionicio 


RoAiguex  TRJ.  Address  Restricted 
[12/04/88J 
Shorewood  UBs  vidnlty,  Utth  Switzerland 
[Arkansas  Sculptures  ofDionicio 
Rodrigaex  TRJ,  Address  ResMcted 
(12/0I/88J 

Grant  County 

Sheridan.  Butler.  Dr.  John  L.  House.  313  Oak 
SL  (10/08/80) 

Hempstead  County 

Hope.  Greening.  R  51.  House.  707  B.  Division 
St  [7/00/87] 

Hot  Spring  County 

Malvern.  Bank  of  Malvern,  212  S.  Main  St  (3/ 

13/87] 
Shorewood  HiDs  vicinity,  Couchwood 

[Arkansas  Sculptures  ofDionicio 

Rodriguez  TRJ.  Address  Restricted 

[12/04/86] 


iCounty 

Batesville,  Bethel  African  Methodist 
Eipiscopal  Church,  SOS  Oak  St  (10/10/86) 

Batesville,  Dickinson,  Edward,  House,  672  B. 
Boswell  St.  [11/28/86] 

Desha,  Desha,  Franklin.  House,  Address 
Restricted  [10/09/86] 

Jackson  County 

Newport  Arkansas  Bank  &  Trust  Company, 
103  Walnut  St  [10/16/86] 

Marion  County 

Yellville  vicinity.  Rush  Historic  Kstrict,  Rush 

Rd.  [ZlV/tO] 
YellviUa,  Carter— Jones  House,  30  Carter  St 

(7/21/87) 

Mississippi  County 

BIytheville,  BIytheville  Greyhound  Bus 

StaUon.  109  N.  Fifth  St.  [8/17/87] 
Osceola,  Bank  of  Osceola  [Oeceola  MRAJ, 

207  E.  Hale  St  [8/06/87] 
Osceola,  aty  Hall  [Osceola  MRAJ.  316  W. 

Hale  St  (8/0Q/87] 
Osceola,  Florida  Brothers  Building  [Oscet^a 

MRAJ.  319  W.  Hale  St  [8/08/87] 
Osceola,  Hale  Avenue  Historic  District 

[Osceola  MRAJ.  Rou^y  bounded  by  Hale 

Ave.,  Poplar  St,  Ford  Ave.,  and  Walnut  St 

[9/14/87] 
Osceola,  Mississippi  County  Jail  [Osceola 

MRAJ.  300  S.  Poplar  St  [8/06/87] 
Osceola,  Old  Bell  Telephone  Building 

[Osceola  MRAJ.  100  blk.  of  Ash  St 

[8/06/87] 
Osceola,  Osceola  Times  Building  [Osceola 

MRAJ.  112  N.  Poplar  St  [8/06/87] 
Osceola.  Planters  Bank  Building  [Osceola 

MRAJ.  200  E.  Hale  St  [8/06/87] 

MooraoCounty 

Brinkley,  Mount  Zion  Missionary  Baptist 
Church,  400  S.  Main  St  [11/04/86] 

Newton  CoHty 

Erbie  vicinity.  Parker— Hickman  Farm 

Historic  District.  Buffak>  National  River  (8/ 

11/87) 
Ponca  vicinity.  Big  Buffalo  Valley  Historic 

DistricU  Buffalo  National  Rivet  (7/ 

29/87]  


OuacUta  County 

Stephens  vicinity.  Holt-Poindexter  Store 
Building.  Ouachita  County  Rd.  [10/ 

23/86] 

PUIUpe  County 

Helena.  Beech  Street  Historic  District. 

Rou^y  bounded  by  McDonough. 

Columbia.  Beech,  Elm.  Perry  and  College 

[1/30/87] 
Helena,  Centennial  Baptist  Churdt.  York  and 

Columbia  Sts.  [3/2&/87] 
Helena.  Cherry  Street  Historic  District, 

Along  Cherry  St  between  Porter  and  Elm 

Sts.  [8/17/87] 
Helena.  Perry  Street  Historic  District,  Perry 

St  between  Pecan  and  Franklin  and  Pecan 

St  from  Porter  to  Perry  [11/26/88] 

Pike  County 

Murfreesboro.  Pike  County  Courthouse, 
Courthouse  Sq.  [10/16/86] 

Poinsett  County 

Trumann.  Poinsett  Community  Club,  Main 
and  Poinsett  SU.  [10/09/86] 

Pulaski  County 

Little  Rock.  Albert  Pike  Memorial  Temple 

[Little  Rock  Main  Street  MRAJ.  700-724 

Scott  St  (11/13/86) 
Little  Rock.  Blass,  Gus,  Departm^t  Store 

[Utth  Rock  Main  Street  MRAJ,  318-324 

Main  St  [11/13/86] 
Little  Rock.  Exchange  Bank  Building 

[Thompson,  Charles  L,  Design  Collection 

TRJ,  423  Main  St.  [10/23/86] 
Little  Rock.  Federal  Reserve  Bank  Building 

[Thompson,  Charies  L.  Design  Collection 

TRJ.  123  W.  Third  St.  [10/23/86] 
Little  Rock,  First  UniM  Methodist  Church. 

723  Center  St  (10/00/86) 
Little  Rock.  First  Presbyterian  Church  [Little 

Rock  Main  Street  MRAJ.  123  E  Eighth  St 

(11/13/86) 
Little  Rock,  FuOi  Building  [Little  Rock  Main 

Street  MRAJ.  300  Main  St  [11/13/86] 
Little  Rode,  Moore  Building  [Thompson, 

Charles  L.  Design  Collection  TRJ,  519-823 

Center  St  [10/23/86] 
Little  Rock.  Mount  Zion  Baptist  Church,  900 

Cross  St.  (3/27/87)- 
Little  Rock.  Rose  Building  [Little  Rock  Main 

Street  MRAJ,  "Xn  Main  St  [11/13/86] 
Little  Rock.  Saint  Andrews  Catholic 

Cathedral  [Little  Rock  Main  Street  MRAJ, 

617  Louisiana  St  [11/13/86] 
Little  Rock,  Taylor  Building  [Little  Rock 

Main  Street  MRAJ.  304  Main  St  [11/13/86] 
Little  Rock.  Tumer-Ledbetter  House.  1700  S. 

Louisiana  St  [6/18/87] 
Little  Rock.  Worthen  Bank  Building  [Little 

Rock  Main  Street  MRAJ.  401  Main  St 

[11/13/88] 
North  little  Rock,  Crestview  Park  [Arkansas 

Sculptures  of  Dionicio  Rodriguez  TRJ, 

Address  Restricted  [12/04/86] 
North  Little  Rode.  Hempfling,  Barth,  House, 

507  Mata)  St.  [10/16/86] 
North  Little  Rock,  Lakewood  Park  [Arkansas 

Sculptures  ofDionicio  Rodriguez  TRJ, 

Address  Restricted  [12/04/86] 
North  Littla  Rock,  Pugh.  T.  R.,  Memorial  Park 

[Arkansas  Sculptures  ofDionicio 


ARKANSAS— Continued 
Rodriguez  TRJ.  Address  Restricted 
[12/04/86] 

Union  County 

El  Dorado,  Exchange  Bank,  Waaliington  and 

Oak  Sts.  [12/16/86] 
Lisbon,  Mount  Moriab  Masonic  Lodge  No.  18. 

Off  AR  172  [3/13/87] 

WasUngloa  OsoMy 

FayetteviOe,  Lewis  Brothers  Building.  1  S. 
,     Block  (8/17/87) 

Woolsey  vicinity.  Brown  Bluff  (3WA10J, 
Address  Restricted  [8/24/(7) 

White  CMMty 

Judsonia.  Henson.  Alfred  W.,  House.  Ill 
Main  St.  (10/23/8^ 

Woodniff  County 

Augusta,  Augueta  Presbyterian  Church.  Third 
and  Wabut  Sts.  [10/16/86] 

Yell  County 

Dardanelle.  First  Presbyterian  Church. 
Second  and  Quay  Sta.  (7/00/87) 

CALIFORNIA 

Alameda  County 

Berkeley.  Church  of  the  Good  Shepherd- 
Episcopal,  ion  Hearst  St  at  Ninth  St. 
(12/(n/8^ 

OaUand.  USS  POTOMAC  (yachtj.  1660 

I     Embarcadero  [2/20/87] 

Butte  CoiMity 

Omso.  Southern  Pacific  Depot  tXOraa^SL 
(1/29/87) 

C(»tra  Coste  County 

Antioeh,  Shannon— Williamson  Ranch,  RR 1/ 
j     Lone  Tree  Way  [1/20/87] 

El  Dorado  County 

Placerville,  Eddy  Tree  Breeding  Station.  2480 

and  2500  Carson  Rd.  [3/31/87] 
South  Lake  Tahoe,  Baldwin  Estate.  NW  of  US 

50  and  CA  89  jet.  on  N  side  of  CA  89 

[4/01/87] 
South  Lake  Tahoa,  Heller  Estate.  NW  of  US 

SO  and  CA  89  yn.  on  N  side  of  CA  88 

[4/01/87] 
I  South  L.ake  Tahoe,  Pope  Estate.  NW  of  US  SO 
i      and  CA  89  jet  on  N  side  of  CA  80  [4/01/87] 

;  Humboldt  County 

I  Fembridge,  Fembridge.  CA  211  [4/02/87] 
Imperial  County 

Yuma  victntty,  Stonehead  (L-7f  [Earth  Figures 
of  California-Arizona  Colorado  River 
Basin  TRJ,  Address  Restricted  (5/01/87)  . 

Yuma  vicinity,  Winterhaven  Anthropomorph 
(LS)  [Earth  Figures  of  California-Arizona 
Colorado  River  Basin  TRJ.  Address 
Restricted  (5/01/87) 

Kern  County 

Tehachapi  vicinity,  Grose,  Courtlandt  House, 
18600  Courtlandt  Ct.  (3/22/87) 

Los  Angslss  County 

Beveriy  Hills,  Beveriy  Wilshire  Hotel,  9628 

WiUhireBi«d.(a/t2/87) 
Culver  City.  Ciiixem  Pablishii^  Company 


Buildk^  nu  Cohrer  Bhrd.  (2/12/87] 


Lancaster,  Antelope  Valley  Indian  Museum, 

15701  Bast  Ave.  (2/28/87) 
Los  Angeles,  Al  Malaikah  Temple.  666  W. 

Jefferson  Blvd.  [4/02/87] 
Los  Angeles,  Angelas  Mesa  Branch  [Los 

Angeles  Branch  Library  System  TRJ  2700 

W.  Fifty-second  St  [5/19/^ 
Los  Aogriea,  Cahueaga  Branch  [Los  Angeles 

Branch  Library  System  TRJ,  4591  W.  Santa 

Monica  Blvd.  (5/10/87) 
Los  Angeles.  Dcuia,  Richard  Henry,  Branch 

[Los  Angeles  Branch  Library  System  TRJ, 

3320  Pepper  St.  [5/19/87] 
Los  Angeles,  De  Neve,  Felipe.  Branch  [Los 

Angeles  Branch  Library  System  TRJ,  2820 

W.  Sixth  St  [5/19/87] 
Los  Angeles.  Eagle  Rock  Branch  Library  [Los 

Angeles  Branch  Library  System  TRJ,  223A 

Coleratfe  Bfvd.  [5/19/87] 
Los  Angelies.  Fremont,  John  C,  Branch  [Los 

Angeles  Branch  Library  System  TRJ.  6121 

Melrose  Ave.  (5/19/87) 
Los  Angeles,  Gmbutt  House,  1800  Apex  Ave. 

(7/22/87) 
Los  Angeles.  Granada  Shoppes  and  Studios, 

672  S.  Lafayette  Paii  R.  [11/20/86] 
Los  Angeles,  Irving,  Washington,  Branch  [Los 

Angeles  Branch  Library  System  TRJ,  1803 

S.  Arlington  Ave.  [5/19/87] 
Los  Angeles,  Jackson,  Helen  Hunt,  Branch 

[Los  Angeles  Branch  Library  System  TRJ, 

2330  Naomi  St.  [5/19/87] 
Los  Angeles,  fardinette  Apartments,  5128 

Marathon  St  [12/29/86] 
Los  Angeles.  Jefferson  Branch  [Los  Angeles 

Branch  Library  System  TRJ,  2211  W. 

Jefferson  Blvd.  [5/19/87] 
Los  Angeies,  Lincoln  Heights  Bibnch  [Los 

Angeles  Branch  Library  System  TRJ.  2530 

Workman  St  [5/19/87] 
Los  Angeles,  Malabar  Branch  [Los  Angeles 

Branch  Library  System  TRJ,  2801  Wabash 

Ave.  [5/19/87] 
Los  Angeles,  Memorial  Branch  [Los  Angeles 

Branch  Library  System  TRJ.  4645  W. 

Olympic  Blvd.  [5/19/87] 
Los  Angeles.  Menio  Avenue — West  Twenty- 
ninth  Street  Historic  District.  Bounded  1^ 

Adams  Blvd.,  EUendale,  Thirtieth  Ave.,  and 

Vermont  (2/12/87) 
Los  Angeles,  Mcmeta  Branch  [Los  Angeles 

Branch  Library  System  TRJ.  4255  S.  Olive 

St.  [5/19/87] 
Los  AJigeles.  Muir.  John,  Branch  [Los  Angeles 

Branch  Library  System  TRJ,  1005  W.  Sixty- 
fourth  St.  (5/19/87) 
Los  Angeles,  North  Hollywood  Branch  [Los 

Angeles  Branch  Library  System  TRJ,  5211 

N.  Tujunga  Ave.  [5/19/87] 
Los  Angeles,  Second  Church  of  Christ 

Scientist  946  W.  Adams  ^vd.  [4/02/87] 
Los  Angeles,  Stevenson,  Robert  Louis, 

Branch  [Los  Angeles  Branch  Library 

System  TRJ.  80S  Spence  St.  [5/19/87] 
Los  Angeles,  Van  Nuys  Branch  [Los  Angeles 

Branch  Library  System  TRJ,  14553  Sylvan 

Way  [5/19/87] 
Los  Angeles.  Venice  Branch  [Los  Angeles 

Branch  Library  System  TRJ,  610  Califomia 

Ave.  [5/19/87] 
Los  Angeles,  Vermont  Square  Branch  [Los 

Angeles  Branch  Library  System  TRJ,  1201 

W.  Forty-eighth  St.  [5/19/87] 
Los  Angeles,  Wilmington  Branch  [Los 

Angeles  Branch  Library  System  TRJ,  300 

W.  Opp  St.  (5/19/87) 


Los  Angeles,  Wilshire  Branch  [Lot  Angeles 

Branch  Library  System  TRJ,  149  N.  Saint 

Andrews  PI.  [5/19/87] 
Pasadena,  First  Trust  Building  and  Garage, 

587-611  E.  Colorado  Blvd.  and  30-44  N. 

Madison  Ave.  [6/12/87] 
Pasadena,  Home  Laundry,  432  S.  Arroyo 

Pkwy.  (6/18/87) 
Pasadena,  Rose  Bowl,  The,  991  RoaoBKint 

Ave  Brookside  Park  (2/27/87) 
Rancho  Palos  Verdes,  Villa  Francesco.  1 

Peppertree  Dr.  (10/02/87) 
Santa  Monica.  Santa  Monica  Looff 

Hippodrome.  276  Santa  Monica  Pier 

(2/27/87) 
West  Hollywood,  Wright  Lloyd.  Home  and 

Studio,  858  N.  Doheny  Dr.  (4/06/87)  - 

Mariposa  County 

Yosemite  National  Park.  Rangers'  Club, 
Yosemite  Valley  [5/28/87] 

Monterey  County 

Gonzales,  Gabilan  Lodge  No.  37i— 
Independent  Order  of  Odd  Fellows.  117 
Fourth  St  [10/02/86] 

Pacific  Grove.  Asilomar  Conference  Grounds, 
AsikMuar  Blvd.  [2/27/87] 

Napa  County 

Napa,  Eshcol  Winery.  1180  Oak  KnoU  Ave. 

[7/16/87] 
Pope  Valley,  Aetna  Springs  Resort  1800 

Aetna  Springs  Rd.  J3/0»/a7) 
St  Helena,  Chateau  Chevalier.  3101  Spring 

Mountain  Rd.  (6/12/87) 

Sacnunente  County 

Wilton  vicinity.  Alto  Mesa  Form  Bureau  HalL 
10196  Alta  Mesa  Rd.  [1/07/87] 

San  Diago  County 

San  Diego,  Sweet  A.H.,  Residence  and 
Adjacent  Small  House,  435  W.  Spruce  and 
3141  Curiew  SU.  (4/16/87) 

San  FrandsGB  County 

San  Francisco,  Hale  Brothers  Department 

Store.  901  Market  St.  (12/18/88] 
San  Francisco,  Pacific  Gas  and  Electric 

Company  Substation  J.  565  Commerdal 

and  568  Sacramento  Sts.  [12/29/86] 
San  Frandsco,  Pioneer  Trunk  Factory — C  A. 

Malm  &  Co.,  21S&-2ig9  Folsom  and  3189 

Eighteenth  SU.  [3/05/87] 

Santa  Barbara  County 

Montecito.  Steedman  Estate.  1387  E.  Valley 

Rd.  [1/29/87] 
Santa  Barbara,  Janssens-Orella-Birk 

Building.  1029-1031  Stata  St  (7/M/87) 

Santa  Crux  Onmty 

Capitola,  Six  Sisters-Lawn  Way  Historic 
District  Roughly  bounded  by  San  )oee 
Ave..  Capitola  Ave.,  and  Esplanade 
(5/01/87) 

Capitola,  Venetian  Court  Apartments,  1500 
Wharf  Rd.  [4/02/87] 

Santa  Cruz.  Looff  Carousel  and  Roller 
Coaster  on  the  Santa  Cruz  Beach 
Boardwalk.  Along  Beach  St  (2/27/87) 

Santa  Cruz,  Pacific  Avenue  Historic  District 
Roughly  bomided  by  Pacific  Ave.,  Water, 
Front  and  Cathcart  Sts.  [2/01/87] 


18710 


Federal  Regtoter  /  Vol.  53.  No.  100  /  Tuesday.  May  24.  1968  /  Notices 


Fedewi  RefMf  /  Vol  sa.  Na  IQg  /  Tuesday.  May  24.  1986  /  Notices 


wm 


CALIFORNIA— Continued 
SaaoaM  County 

Graton,  Hicks  House,  3160  Hicks  Rd 

17/21/87) 
Healdsburg,  Madrono  Knoll  Rancho  District, 

lOOl  Westside  Rd.  [4/02/87] 
S«a  Ranch,  Knipp  and  Stengel  Ranch  Bam, 

CAl  [1/29/87)  j 

Tulan  County 

Porterville.  Zalud  House.  393  N.  Hockett  St 
(3/31/87)  I 

Ventura  County 

Ventura,  Ventura  Theatre,  2a  S.  Chestnut 
(12/29/86) 

COLORADO 

Bent  County 

Las  Animas.  Boggsville,  S  of  Las  Animas  on 
CO  101  (10/24/88) 


BouMer  County 

Longmont,  Dickens  Opera  House,  300  Main 

St.  [7128/87] 
Longmont,  Longmont  College,  546  Atuvood  St 

[8/12/87J 
Longmont  West  Side  Historic  District, 

Roughly  bounded  by  Fifth.  Terty,  Third, 

and  Grant  [1/07/87] 
Lyons  vicinity.  Longmont  Power  Plant,  Old 

Apple  Valley  Rd.  [9/10/87) 


Denver  County 

Denver,  Amo  Apartments,  325  E.  Eighteenth 

Ave.  (2/05/87) 
Denver.  Montgomery  Court,  215  E.  Eleventh 

Ave.  [10/02/88) 
Denver,  Montview  Boulevard,  [Denver  Park 

and  Parkway  System  TRJ.  Montview  Blvd. 

from  Colorado  Blvd.  to  Monaco  St.  Mcwy. 

[10/01/86) 
Denver,  New  Terrace,  900-914  E.  Twentieth 

Ave.  (2/05/87) 

Dolores  County 

Dolores  vicinity.  Beaver  Creek  Massacre 
Site.  Beaver  Creek  and  Trail  Canyon  Rd. 
[10/02/86) 

El  Paso  County 

Colorado  Springs,  Boulder  Crescent  Place 
Historic  District,  9  and  11  W.  Boulder  St 
and  312.  318.  and  320  N.  Cascade  [9/10/87] 

Colorado  Springs.  Gwynne — Love  House,  730 
N.  Cascade  Ave.  (2/06/87) 

Garfield  County 

Glenwood  Springs.  Taylor,  Edward  T., 
House,  903  Bennett  Ave.  (11/14/86) 

Grand  County 

Estes  Park  vicinity.  Milner  Pass  Road  Camp 
Mess  Hall  and  House  [Rocky  Mountain 
National  Park  MRAI,  Milner  Pass  Rd.  [7/ 
20/87) 

Estes  Paric  vicinity.  Timber  Creek  Road 
Camp  Bam  [Rocky  Mountain  National 
Park  MRAJ.  Timber  Creek  Rd.  (7/30/87) 

Huerfano  County 

Le  Veta,  Francisco  Plaza,  312  S.  Main  St 
[10/23/86] 

feflanaa  County  I 

Denver,  To¥nr  ofMmnoriet.  SSOO  W. 
Twenty-ninth  Ave.  [9/25/87]     ■ 


KH  Cuaoa  County 

Burlington,  Philadelphia  Toboggan  Company 
Carousel  No.  8,  Kit  Carson  County 
Fairgrounds  [2/27/87] 

Larimer  County 

Estes  Park  vicinity.  Pall  River  Road  [Rocky 

Mountain  National  Park  MRAJ,  Fall  River 

Rd.  (7/20/87) 
Estes  Park  vicinity.  Glacier  Basin 
I    Campground  Ranger  Station  [Rocky 

Mountain  National  Park  MRAJ,  Glacier 

Basin  [7/20/87] 
Estes  Park  vicinity.  Willow  Park  Patrol  Cabin 

[Rocky  Mountain  National  Park  MRAJ, 

Fall  River  Rd.  [7/20/87] 
Estes  Park  vicinity,  Willow  Park  Stable 

[Rocky  Mountain  National  Park  MRAJ. 

Fall  River  Pass  [7/20/87] 

Moffat  County 

Dinosaur,  Julien,  Denis,  Inscription  [Dinosaur 

National  Monument  MRAJ,  US  40 

[12/19/86] 
Dinosaur,  Upper  Wade  and  Curtis  Cabin 

[Dinosaur  National  Monument  MRAJ,  US 

40  [12/19/86] 

Montezuma  County 

Mesa  Verde  National  Park,  Mesa  Verde 
Administrative  District,  Area  at  head  of 
Spruce  Canyon  off  park  service  road 
(5/28/87) 

Morgan  County 

Fort  Morgan,  Sherman  Street  Historic 
Residential  District,  400  and  500  blks.  of 
Sherman  St  [9/10/87] 

Pitkin  County 

Aspen,  Bowles — Cooley  House  [Aspen 

MRAJ,  201  W.  Francis  St.  [3/06/87] 
Aspen,  Callahan,  Matthew,  Log  Cabin 

[Aspen  MRAJ,  205  S.  Third  St.  [3/06/87] 
Aspen,  Collins  Block — Aspen  Lumber  and 

Supply  [Aspen  MRAJ,  204  S.  Mill  St 

[3/06/87] 
Aspen.  Dixon— Markle  House  [Aspen  MRAJ, 

135  E  Cooper  Ave.  [3/06/87] 
Aspen.  Frantz,  D.  K,  House  [Aspen  MRAJ. 

333  W.  Bleeker  St.  [3/06/87] 
Aspen,  Hallett,  Samuel  I.,  House  [Aspen 

MRAJ,  432  W.  Francis  St.  [3/06/87] 
Aspen,  Hynes,  Thomas,  House  [Aspen  MRAJ, 

303  E.  Main  St.  [3/06/87] 
Aspen.  La  Fave  Block  [Aspen  MRAJ.  405  S. 

Hunter  St.  [3/06/87] 
Aspen.  New  Brick— The  Brick  Saloon  [Aspen 

MRAJ.  420  E.  Cooper  Ave.  [3/08/87] 
Aspen.  Newberry  House  [Aspen  MRAJ,  206 

Lake  Ave.  [3/06/87] 
Aspen.  Riede  'a  City  Bakery  [Aspen  MRAJ. 

413  E.  Hyman  Ave.  [3/06/87] 
Aspen.  Shilling— Lamb  House  [Aspen  MRAJ, 

525  N.  Fifth  St  (3/06/87) 
Aspen.  Smuggler  Mine  [Aspen  MRAJ, 

Smuggler  Mountain  [5/18/87] 
Aspen.  Waite,  Davis,  House  [Aspen  MRAJ, 

234  W.  Francis  St  [3/06/87] 
Aspen,  Webber,  Henry,  House— Pioneer  Park 

[Aspen  MRAJ,  442  W.  Bleeker  St  [3/06/87] 

PueUo  County 

Pueblo.  Pitch  Terrace,  401,403, 40S,  407. 400, 
and  411  W.  Eleventh  St  [10/02/86] 


CONNECTICUT 
FaMdd  County 

Bridgeport.  Bassickville  Historic  District,  20- 
122  Bassick.  667-777  Howard,  and  1521- 
1523  Fairview  Aves..  and  50-1380  State  St 
[9/08/87] 

Bridgeport  Bishop,  Peyton  Randolph,  House. 
135  Washington  Ave.  (8/25/87) 

Bridgeport  Bridgeport  Downtown  South 
Historic  District  [Downtown  Bridgeport 
MRAJ,  Roughly  bounded  by  Elm.  Cannon. 
Main.  Gilbert,  and  Broad  Su.  (9/03/87) 

Bridgeport  Golden  Hill  Historic  District 
[Downtown  Bridgeport  MRAJ,  Roughly 
bounded  by  Congress  St.,  Lyon  Terr.,  Elm, 
and  Harrison  SU.  [9/03/87] 

Bridgeport  Pequonnock  River  Railroad 
Bridge  [Movable  Railroad  Bridges  on  the 
NE  Corridor  in  Connecticut  TRJ,  AMTRAK 
right-of-way  at  Pequoimock  River  [6/12/87] 

Fairfield,  Oabome,  John,  House,  909  King's 
Hwy.  W  [2/12/87] 

Greenwich.  Greenwich  Town  Hall,  23S 
Greenwich  Ave.  [5/21/87] 

Greenwich.  Mianus  River  Railroad  Bridge 
[Movable  Railroad  Bridges  on  the  NE 
Corridor  in  Connecticut  TRJ,  AMTRAK 
right-of-way  at  Mianus  River  (8/12/87) 

Milford-Stratford  vicinity,  Housatonic  River 
Railroad  Bridge  [Movable  Railroad 
Bridges  on  the  NE  Corridor  in  Connecticut 
TRJ,  AMTRAK  right-of-way  at  Housatonic 
River [6/12/87] 

Redding  (also  in  Wilton],  Georgetown 
Historic  District  Roughly  bounded  by  US 
7.  Portland  Ave.,  CT 107,  and  the  Norwalk 
River [3/09/87] 

South  Norwalk  vicinity,  Norwalk  River 
Railroad  Bridge  [Movable  Railroad 
Bridges  on  the  NE  Corridor  in  Connecticut 
TRJ,  AMTRAK  right-of-way  at  Norwalk 
River [6/12/87] 

Stamford,  Long  Ridge  Village  Historic 
District,  Old  Long  Ridge  Rd.  bounded  by 
the  New  York  State  Line,  Rock  Rimmon 
Rd.,  and  Long  Ridge  Rd./CT  104  [6/02/87) 

Stamford.  Main  Street  Bridge,  Carries  Main 
St  over  the  Rippowam  River  [5/21/87] 

Stamford,  Tum-of-River  Bridge,  Old  N. 
Stamford  Rd.  at  Rippowam  River  (7/31/87J 

Trumbull,  Nichols  Farms  Historic  District, 
Center  Rd.,  1681-1944  Huntington  Turnpike, 
5-34  Prisdlla  PI.,  and  30-172  Shelton  Rd. 
[8/20/87] 

Westport  Saugatuck  River  Bridge,  CT  136  [2/ 
12/87] 

Westport  Saugatuck  River  Railroad  Bridge 
[Movable  Railroad  Bridges  on  the  NE 
Corridor  in  Connecticut  TRJ.  AMTRAK 
right-of-way  at  Saugatuck  River  [6/12/87] 

Hartfocd  County 

Bristol  Bristol  Girls'  Club.  47  Upson  St  [6/ 

03/87] 
Bristol  Jerome.  William  I,  House.  367  Jerome 

Ave.  [6/02/87] 
Bristol  Rockwell  Park.  Dutton  Ave.  and 

Jacobs  St  [5/21/87] 
Burlington.  Hart's  Comer  Historic  District, 

247  Monce  Rd.  and  102  and  106  Stafford 

Rd.  [7/08/87] 
Newington.  Newington  /unction  North 

Historic  District  {NiMngtott  Junction 

MRAJ.  55-lOS  Willard  Ave.  [t/ta/V] 


CONNECTICUT— Continued 
Newington.  Newington  Junction  South 

Historic  Dfrtrfct  [Newington  function 

MRAI  ZOB-ns  WfflHTd  Jbn.  ^WW] 
Newingtoit  Niewiitgton  Janction  Railmad 

Depot [fkwinglOB  Junction  MRAJ.  180 

WUlard  and  20OFhmciB  Aves.  (12/22/88) 
Newington.  Newington  Junction  West 

Historic  District  [Newington  function 

MRAJ.  175  and  T8I-I87  Wlllard  Ave.  and 

289-303  W.  HiU  Rd.  [6/02/87] 
Newington.  Willard  Homestead  [Ne/wington 

Junction  MRAI  372  Willard  Ave.  [12/22/ 

861 
Sirasbury.  Simbury  Bank  and  Trust 

Company  Building.  780-762  Hopmeadow 

St  (11/20/86)    , 
Wast  Hartford.  Wbitiiv  tkmestead 

[Eightaentk  Ceatury  Huum  <^  Wmt 

Hartford  TR  (ADJf,  Wl  N.  Mai&Si.  ^OS/ 

871 
Windsor  LocfacJIfeaMnirf  Ma/t  JcL  of  S. 

Main  and  Elm  Sts.  [6/02/87} 
Windsor,  Fitch,  John,  School,  IM  Bloomfield 

Ave.  [12/02/86] 
YHBfdaoK,Paim>doAwmimiaaiaiicDiathct. 

Palisad*  Aw.  betwMn  te  BuaiqBkw 

River  and  Bissell  Ferry  Rd.  t»[iSf^] 

Utdhnald  CoiBly 

Milton.  Milton  CeattrHmtmic  Diatiiet. 

RougUy  bouaded  by  MBton.  ShBuriwp, 

Heaidquartere,  SawmiU.  and  Bte  9«raaq» 
■     ndb.(2/XS/SSl 
Torringtoii.jyfer-M><cAJu<f  Eatatet  VO. 

Main  St  [2/12/87] 
Toirington.  Warrenlon  Woolen  Mill  B9S 

Main  St  [2/12/87] 


East  Haddam  vicinity.  Roaring  Brook  IF  Site 

[Lower  Connecticut  River  Valley 

Woodland  Period  Archeological  TRf. 

Address  Restricted  ^f?^[S7\ 
East  Haddam  vicinity.  Roaring  Brook  I  Site 

[Lower  Connecticut  River  Valley 

Woodland  Period  Archeological  TRJ, 

Address  Restricted  [7/31/87] 
East  Haddam,  Wamer  House.  307  Town  St 

[2/19/87] 
Essex.  Centerbrook  Congregational  Church, 

Main  St  [2/12/87] 
Middletowa  Wilcox.  Crittenden  Mill.  234- 

315  S.  Main  91..  Panreacha.  and  Hi^ands 

Aves.  [lZ/03/te] 

New  Haven  County 

Branfiard.  Branford  Center  Historic  District, 
Roughly  bounded  by  US  1.  Branford  River 
on  the  East  and  Soudi.  Monroe,  and 
Kitkham  Sts.  (5/06/87] 

Derby,  Kraua  Caaet  Factory,  Roosavelt  Dr. 
and  Third  St  [Z(\2[BT] 

Meridan.  Colony  Street— Wet  Main  Street 
Historic  District,  1-62  Calooy.  S5  Gcova^  1- 
119  and  8Z-I10  W.  Main  Sts.  [S/Ot/ST] 

Meriden.  Meriden  Curtain  Fixture  Conqxmy 
Factory.  \22  Charles  St  [12/04/a^ 

New  Haven.  YaleBeml,  SW  of  intarsactiao  of 
ChapatSt  andYalaAva.  (2/27/87) 

Southbury.  South  Britain  HutorieDtetrict,  E. 
Flat  Hill  Hai^dna.  Library,  and  Kfiddle 
Rds..  and  497-864  S.  Britain  Rd.  p/n/ST] 

Waterbuv.iiiJWdbMMarikrriMncC 
Roi«Mf  bMKbd  taf  WB«aara«»T«tt*  W. 
Main,  and  Willow  (8/1^871 


New  London  County 

Norwich.  Little  Phim  Ketone  District 

(Boundary  loaeaee),  130-156  Broadway 

and  10-88  Union  St  (1/12/87] 
Old  Lyna  Ttdaity.  BemmU  Reckshelter 

[Lower  Connecticut  Riwer  Valley 

Woodlaad  ^riod  Aicheohgical  TRJ, 

Address  Restricted  [7/31/6^ 
Otd  Lyne  vicinity.  iMuteKUt  A/VBT  Mx  2 

[Lower  Connecticut  Riwer  Valley 

Woodland  Period  Archeokigioal  TRJ, 

Addrass  Restricted  p[3llV) 
Old  Lyme  vkdnity.  UttWtemmt  River UI Site 

[Lower  Connecticut  Rtwer  Valley 

Woodland  Period  Atdteidagieal  TRJ, 

Address  ReaCtictad  (7/M/87) 
OiALtmmyitiBkky.Lieuteaaat  River  IV  Site 

[Lower  ConnecUcat  Rirm  V&Uey 

Waodkeid  Perioil  Anheoiagkiat  inj. 

Address  Restricted  pt».tV) 
Old  Lyaaa  yteM».  Naleon  Site  [Lower 

Coaeeetieutlt/fer  Volley  Woodkmd 

Period  Archeohgicol  TRJ,  Address 

ResUclMl[7/aa/87) 
Preston.  Preston  City  Kiloric  Diatiiet,  himea 

aad  OU  SttftDcfaet  Rds,^NIacte>«at  CoHMT 

Rd.,  and  CT  164  [7/Sl/Vl 
Sprague,  AaMc  MMorftrlNWMBt  Tliiai^dj 

boMdad  by  Fifth  Ave..^  River.  Hiilt.  Main. 

W.  Main,  and  the  Shetucket  Rivar  [B/OI/V] 
Vfe»egiati.Melia-HaHamteBetate.Gne\ 

Neck  Rd.  [11/20/86] 

ToBandCBOBti! 

Coventry,  CaveiHry  Gloat  Factory  Historic 
DMtict,  US  4«  aod  N^IBvat  Rd.  (6/27/87) 

Windham  Cooaty 

Brooklyn.  AiahMWMtetariicZlMtrfct  Fluts  of 
Bnah  HiU  Rd,  CT  18a  and  Wolf  Den  Rd. 
[2/10/87] 

WoodMock.  Bowen,  Mathew,  Uomeatead, 
PUine  HiU  Rd.  [9^10/87] 

DELAWARE 

Kent  County 

Clayton,  Clayton  Railroad  Station,  Bassett  St 

[11/06/86] 
Wyoming,  Wyanring  Hiataric  District. 

Roughly  bounded  by  Front  St.,  Rodney 

Ave.,  Southern  Blvd.,  and  Mechanic  St.  [Zl 

18/87] 

New  Castle  County 

MarshaUton.  Marshallton  United  Methodist 
Church.  1105  Stanton  Rd.  [2/18/87] 

Middletown  vicinity.  Biggs,  Gov.  Benjamin  T„ 
Farm,  CR  435,  Choptank  Rd.  [9/11/87] 

Middletown  vidnity.  Comucopia.  CR  433, 
Bethel  Rd.  [9/06/87] 

Middletoivn  vicinity,  Fairview.  CR  433,  Bethel 
Churdi  Rd.  [0/08/87] 

NewariL  vidBity,  Arautrong.  A„  Farm 
[Agricultural  Buildinga  and  Coa^lexaa  in 
Mill  Creek  Hundred,  1900-1840  TRJ,  Old 
WUndngton  Rd.  W  of  Brackenvtib  Rd.  (11/ 
13/8^ 

Newark  vidnity,  Bartley— Tweed  Farm 
[Agricultural  Buildiria  and  Complexea  in 
Mill  Creek  Hundred,  1900-1840  TRf, 
Foxdao  Hd.  B  of  Polly  DnmrnoKi  Rd.  (11/ 
13/88] 

Newaik  vidnMy,  Dixoa.  &  P„  Farm 
[Agricaitaml  BttikOata  and  Complexes  in 
S^QeekHaatdred.lSOB'tM^TRf, 
Wooddale  and  BrackenvUle  Rds.  [11/13/66) 


Newaik  vicinity.  Easttmrn,  Davis.  Form 
[Agricuharal  Buildings  and  Complexes  in 
Mill  Creek  Hundred.  180O-1840  TRJ.  Comer 
Ketch  Rd.  SE  of  WUndngton-Landenberg 
Rd.  [11/13/86] 

Newark  viciiiity.  Bastbum,  /.,  Bam 
[Agricultural  Buildings  and  Complexes  in 
Mill  Creek  Hundred,  1900-1840  TRJ, 
Pleasant  HiU  Rd.  SW  of  Comer  Ketch  Rd. 
[11/13/86] 

Newark  vidaity,  Lindsay,  /..  Bam 
[Agricultural  Buildings  and  Complexea  in 
Mill  Creek  Hundred,  1900-1940  TRJ, 
Middlalaa  Rd.  near  Mennaid-Stoney  Batter 
Rd.  (11/13/86) 

Newarii  vicinity.  MaaosL  f.  Farm 
[Agricttitural  BttHdiaga  and  Complexae  in 
Mill  Creek  Hundred.  1900-1940  TRf,DE8Z 
8  of  Way  Rd.  [11/13/86] 

Newark  vidnity,  McCormack,  f„  Farm 
[Agricultural  Buildinga  and  Compiexee  in 
Mill  Cteek  Hundred  1900-1940  TRJ. 
Newport  Gap  Tucnpika  N  of  MUl  Creek  Rd 
[11/18/681 

Mawik  TMaity.  AScDauieL  f.  Farm 
[Agricuitaral  Bw'ldinga  and  Complexea  in 
Mill  Creak  Huntked  isao-tmo  TRJ,  Pwfer 
MUtRd.  BoTFtte  Ciaek  Rd.  (11/13/86) 

Newark  vidnity,  Mtdntyre.  f„  Farm 
[AgrKulturatBaikUnB'  ond  Complexea  in 
MiB  Creek  Hakked  1909-1940  TRf 
Limestone  Rd.  N  of  VaUey  Rd.  [n/lS/S^ 

Newark  vwurily,  Morgmv  wrBIfam.  Farm 
[Agriadturol  Be^lSngt  and  Ctanplexee  in 
MmCreekHandred  1900-1940  TRf, 
Wilndngton-Landenberg  Rd.  N  of  Corner 
Ketch  Rd  (11/13/86) 

Newaik  vidnity.  Pieraon.  T..  Farm 
[AgricoItaraJ  Buildinga  and  Complexes  in 
Mm  Creek  Hundred  1900-1840  TRf. 
Sonthwood  Rd  [11/13/86] 

Newark  vidnity.  Springer  Farm  [Agricultural 
Buildings  and  Complexes  in  Mill  Creek 
Hundred  1800-1340  TRJ.  Limestone  Rd 
[11/13/86] 

Newark  vicinity.  Stinson,  J.,  Farm 
[Agricultural  Buildings  and  Complexes  in 
Mill  Creek  Hundred  1800-1840  TRJ,  750 
Comet  Ketdi  Rd.  [11/13/86] 

Newark  vicinity,  Walker,  R,  Bam 
[Agricultural  Buildings  and  Complexea  in 
Mill  Creek  Hundred.  1800-1840  TRJ.  Near 
comer  of  Skyline  and  Foxcroft  Drs.  [11/13/ 
86) 

Odesea  vidaity.  QWAirrfAzay /Boundbry 
Increase)  [FMm'Uing  SL  George  Hundred. 
1850-1990  TRJ.  US  13  (12/11/86) 

WUmington,  Oiurch  Street  Hiatorie  Diatrict. 
Bounded  hj  H|^th.  Locast,  Seventh,  and 
Church  Sts.  [6/12/67] 

WUmingtoii,  Woohmrth,  F.  W„  Company 
BuUtBeg  [Maket  Street  MRAJ,  639  N. 
Market  St  [1/02/87] 

WUmington.  Dupatt,  P.  S,  Hi^  School 
Thirty-foardi  St  between  N.  Monroe  and  N. 
FrankUn  Sts.  [10/23/86] 

Sussex  County 

GeottisUimB,MaeaiADr.fohnW„HOaan 
any  QOStosi,  144  B.  Mariwt  St  [9/00/87] 

Milfoid  vidnity,  Miapillion  Lighthouae  and 
Beacon  Tower,  NE  end  of  CR  203  [2/18/87] 

PortsviBai  AsrCsvitfs  L^MAous*.  N  side  of  CR 
493  (9/06/87] 
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DELAWARE— Continued 

S^^kxA.  Buildung  at  X0-202A  Hi^  Street 

[Seaford  Commercial  BuHdinga  TRl  200- 

202AHJghSt(2/l8/«7J 
Seaford.  Building  at  High  and  Cannon  Streets 

[Seaford  Commercial  Building  TRJ,  SE 

corner  of  High  and  Cannon  St».  [2/18/87] 
Seaford,  Building  at  218  High  Street  ^eafoid 

Commercial  Buildings  TRJ.  218  High  St.  [2/ 

18/87J 
Seaford,  Cox.  /.  W..  Dry  Goods  Store  [Seaford 

Commercial  Buildings  TRJ,  214  High  St  [2/ 

18/87] 
Seaford.  First  National  Bank  of  Seaford 

[Seaford  Commercial  Buildings  TRJ,  118 

Pine  St.  [2/18/87) 
Seaford,  Sussex  National  Bank  of  Seaford 

[Seaford  Commercial  Buildings  TRJ,  130 

Hi^  SL  [2/18/87] 

DISTRICT  OF  COLUMBIA  [ 

District  of  Columbia 

Washington.  Aabury  United  Sfethodist 

Church,  Eleventh  andK  Sts.  NW  [11/01/86] 
Washington,  Buildings  at  1644-1606  Park 

RoadNW,  1644-1666  Park  Rd.  NW  [11/06/ 

86] 
Washington.  Cleveland  Park  Historic 

District.  Roughly  bounded  by-Tilden  St. 

Connecticut  Ave.,  Klingle  Rd.,  and 

Wisconsin  Ave.,  NW  [4/27/87] 
Washington,  Embassy  Building  No.  10,  3149 

Sixteenth  St.  NW  [11/06/86] 
Washingtoa  Evans— Tibbs  House,  1910 

Vermont  Ave.  NW  [9/06/87] 
Washington.  Ingleside.  1818  Newton  St  NW 

[1/08/87] 
Washington,  Interior  Department  Offices, 

Eighteenth  and  F  Sts.  NW  [11/23/86] 
Washington.  Kalorama  Triangle  Historic 

District,  Roughly  bounded  by  Connecticut 

Ave.,  Columbia  Rd..  and  Calvert  St,  NW 

[5/04/87] 
Washington,  M  Street  High  School.  128  M  St 

NW  [10/23/86] 
Washington,  Masonic  Temple,  801  Thirteenth 

St.,  NW  [2/18/87] 
Washington,  McLachlen  Building,  1001 G  St 

NW  [11/06/86] 
Washington,  Riggs— Tompkins  Building, 

1403-1405  and  1413  Park  Rd.  NW  and  3300, 

3306-3316,  332a  and  3336  Fourteenth  St. 

NW  [1/05/87] 
Washington,  Southern  Aid  Society— Dunbar 

Theater  Building,  1901-1903  Seventh  St 

NW  [11/06/86] 
Washington.  Supreme  Court  Building.  First 

and  E.  Capitol  Sts.  NE  [5/04/87] 
Washingtoa  Tenth  Precinct  Station  House. 

750  Park  Rd.  NW  [11/10/86] 
Washington.  Thomas.  Alma.  House,  1530 

Fifteenth  St.  NW  [7/28/87] 
Washington.  US  Department  of  the  Interior 

Building  Eighteenth  and  C  Su.  NW  [11/10/ 

86] 
Washington.  Walsh  Stable,  1511  [rear) 

Twenty-second  St  NW  [11/06/86] 

FLORIDA 

Bnvatd  County 

"ntusville  vidBity.  Windover  Archeological 
Site  (aBR24e),  Address  Restricted  [4/20/87] 

Chailotia  County 

Punta  Gorda.  Freemqn,  A.  C.  Housed  639  fi. 
Ifcrgreaves  Ave.  [1/07/87J 
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Dade  County  ■    .    f 

Goulds  vicinity.  Silver  Palm  Schoolhouse, 

Silver  Palm  Dr.  and  Newton  Rd.  [7/02/87] 
Miami,  Creenwald.  I.  and  E..  Steam  Engine 

No  1058,  3896  Shipping  Ave.  (9/l2/^ 
Miami  South  River  Drive  Historic  District, 

428. 438  SW  First  St..  437  SW  Second  St.. 

104. 100, 118  SW  South  River  Dr.  [8/10/87] 
Opa-Locka,  Baird  House  [Opa-Locka  TRJ.  401 

Dunad  Ave.  [8/17/87] 
Opa-Locka,  Cravero  House  [Opa-Locka  TRJ. 

1011  Sharar  Ave.  [8/17/87] 
Opa-Locka,  Crouse  House  [Opa-Locka  TRJ. 

1156  Peri  St.  [8/17/87] 
Opa-Locka,  Etheredge  House  [Opa-Locka 

TRJ,  915  Sharar  Ave.  [8/17/87] 
Opa-Locka,  Griffiths  House  [Opa-Locka  TRJ. 

826  Superior  St.  [8/17/87] 
Opa-Locka.  Haislip  House  [Opa-Locka  TRJ. 

1141  Jann  Ave.  [8/17/87] 
Opa-Locka,  Helm  Stores  and  Apartmenta 

[Opa-Locka  TRJ.  1217  Sharazad  Blvd.  [8/ 

17/87] 
Opa-Locka.  Helms  House  [Opa-Locka  TRJ. 

721  Sharar  Ave.  [8/17/87] 
Opa-Locka.  Higgins  Duplex  [Opa-Locka  TRJ, 

1210-1212  Sesame  St.  [8/17/87] 
Opa-Locka,  King  Trunk  Factory  and 

Showroom  [Opa-Locka  TRJ,  981  Superior 

St  [8/17/87] 
Opa-Locka.  Long  House  [Opa-Locka  TRJ.  613 

Sharar  Ave.  [8/17/87] 
Opa-Locka,  Opa-Locka  Railroad  Station 

[Opn-Locka  TRJ.  490  Ali  Baba  Ave.  [6/25/ 

87) 
Opa-Locka.  Root  Building  [Opa-Locka  TRJ, 

111  Perviz  Ave.  [8/17/87] 
Opa-Locka.  Taber  Duplex  (Opa-Locka  TRJ, 

1214-1216  Sesame  St.  [8/17/87] 
Opa-Locka,  Tinsman  House  [Opa-Locka  TRJ. 

1110  Peri  St.  [8/17/87] 
Opa-Locka,  Tooker  House  [Opa-Locka  TRJ. 

811  Dunad  Ave.  [8/17/87] 
Opa-Locka,  Wheeler  House  [Opa-Locka  TRJ. 

1035  Dunad  Ave.  [8/17/87] 

Duval  County 

Jacksonville,  Old  Jacksonville  Free  Public 
Library,  101  E.  Adams  St.  [1/22/87] 

Jacksonville.  Springfield  Historic  District. 
Roughly  bounded  by  Twelfth,  Clark,  and 
First  Sts.,  Hogans  Creek  and  Boulevard  [1/ 
22/87) 

Hillsborough  County 

Tampa.  Curtis,  William  E,  House.  808  E 
Curtis  St.  [8/27/87] 

Indian  River  County 

Vero  Beach,  Vera  Railroad  Station.  2338 
Fourteenth  St  [1/06/87] 

Lake  County 

Mount  Dora.  Lakeside  Inn.  100  N.  Alexander 
St  [3/19/87] 

Leon  County 

Tallahassee,  Johnson — Carter  House,  800  N. 
Calhoun  St  [9/17/87] 

Manatee  County 

Bradenton,  Bradenlon  Carnegie  Library,  t¥36  ■ 
Fourth  Ave.  \y  [4/00/87] 

Palmetto.  Palmetto  Historic  District,  Roi;^y 
bounded  by  Twenty-first  Ave.,  Seventh  sC, 
Fifth  Ave.,  aiid  the  Manatee  River  [ll/OB/ 


NaaaauCounty 

Femandina  Beach.  Femandina  Beach 
Historic  District  (Boundary  Increase), 
Roughly  bounded  by  Sixth,  Broome,  N, 
Third,  and  Escambia  Sts.;  Seventh  and 
Date  Sts..  and  Ash  (4/20/87] 

Orange  County 

Ocoee.  Withers— Maguire  House.  10  E. 
Oakland  Ave.  [4/02/87] 

Santa  Rosa  Giounty 

Milton  vicinity,  Arcadia  Sawmill  and 
Arcadia  Cotton  Mill,  Address  Restricted 
(8/03/87) 

Sarasota  County 

Sarasota,  Bums  Realty  Company— Karl 
Bickel  House  [Sarasota  MRAJ.  101 N, 
Tamiami  Trail  [3/05/87] 

Sarasota,  El  Vemona  Hotel— John  Ringling 

Hotel  [Sarasota  MRAJ,  111  N.Tamiam 
Trail  [3/06/87] 

Seminole  County 

Saatord,  Old  Fernald-Laughton  Memorial 
Hospital,  500  S.  Oak  Ave.  [5/21/87] 

St  Johns  County 

St  Augustine,  OldSL  Johns  County  Jail.  187 
San  Marco  Ave.  [8/27/87] 

Volusia  County 

Daytona  Beach.  Abbey,  The.  426  S.  Beach  St 
(4/00/87) 

GEORGIA 

Bacon  County 

AJma,  Rabinowitz  Building.  203-206  W. 
Eleventh  St  (6/27/87) 

Baldwin  County 

Milledge  vicinity,  Westover.  151  Meriwether 
Rd.  NW  (2/12/87) 

Bartow  County" 

Cassville  vicinity,  Noble  Hill  School.  Gaddis 
Rd.  l7[0Z[t7] 

Bibb  County 

Macon,  Macon  Railroad  Industrial  District, 
Roughly  bounded  by  Fifth,  Sixth,  and 
Seventh  Sts.,  Central  of  Georgia,  Southern, 
and  Seaboard  RR  tracks  (6/12/87) 

Bulloch  County 

Statesboro,  Raines,  William  C,  House,  106  S. 
Main  St  (8/31/87) 

Chatham  County 

Savannah  vicinity.  CSS  GEORGIA  (ironclad). 
Address  Restricted  (2/10/87) 

Chattooga  County 

Cloudland  vicinity.  Camp  Juliette  Low.  GA 
157(9/01/87) 

ClaikaCaunty  *    - 

Athens,  Young  Women's  Christian 
AssociaUon  Complex,  34S-947  W.  Hancock 

St.  15/12/87]    ...,,,    .,;:;.., ;vv,.:: 

Cobb  County    ■■•'>•    '  -'■■'^  '^-^^V- 

Powder  Springa.  Midway  PretbytertOn 
OturchMiiPm^ry.iieSilMia^HMiy.J  ., 
GA  120 SW  [12/39/88]  ;o.>  ■•;■.:   -  •  s  , 


GEORGIA— Continued 
DdCalbGoHBly 

Avoodale  Bitataa.  Avondale  Estates  Historic 
District,  Rou^y  bounded  by  Avoodale 
Rd..  Lakeshore  Dr..  iCingstone.  Clarendoa 
and  Fairchild  Dr.,  also  Lake  Avondale  (12/ 
06/86) 

!  Decatur  Coonty  ^ 

;  Brinson.  Brinson  Family  Historic  District, 
'    Bainbridge,  Wainhurat  and  Leon  Sts.  [10/ 
02/68] 

EBMrtCaoBty 

Blberton.  Dove  Creek  Baptist  Church.  GK  72 
[7/00/87]  «  i  f. 

Ftiltoa  Coonty 

Atlanta,  Atlanta  Stockade,  780  Glenwood 

Ave.  (6/25/87) 
Atlanta,  Garden  Hills  Historic  District, 

Roughly  bounded  by  Delmont  and 

Brentwood  and  N.  Hills  Drs..  Piemont  B. 

Wesley,  and  Peachtree  Rds.  (8/17/87) 
Adanta.  Raoul.  William  C„  House.  848 

Peaditree  St  [12/15/86] 

Gnana  County 

Greensboro,  Church  of  the  Redeemer 

[Greensboro  MRAJ,  Jet  of  Main  and  North 

Sts.  (9/00/87) 
Greensboro.  Greensboro  Depot  [Greensboro 

MRAJ.  West  St  (9/00/87) 
Greensboro.  King—Knowles — Gheesling 

House  [Greensboro  MRAJ.  North  St  (9/00/ 

87] 
Greensboro.  Leila,  Mary.  Cotton  Mill  and 

Village  [Greensboro  MRAJ.  Roughly 

bounded  by  Cherry  and  Buffalo  Sta.  and 

Richland  Ave.,  GA  RR.  Spring  and  MiU. 

and  Mapple  Sto.  (0/09/87) 
Greensboro.  North  Street-East  Street  Historic 

District  (Greensboro  MRAJ.  North.  East 

Greene,  and  Walnut  SU.  [9/00/87] 
'  Greensboro.  Poullain.  Phillip,  House 

[Greensboro  MRAJ.  Penfiald  Rd.  [9/00/87] 
Greensbora  South  Street— Broad  Street — 

Main  Street— Laurel  Street  Historic 

District  [Greensboro  MRAJ.  Soutit  Broad. 

Main,  and  Laurel  Sts.  (9/08/87] 
Greensboro.  South  Walnut  Street  Historic 

District  [Greensboro  MRAJ.  S.  Walnut  B. 

South,  and  B.  Broad  Sto.  (9/00/87] 
Greensboro,  Springfield  Baptist  Church 

[Greensboro  MRAJ.  Canaan  Circle  (9/00/ 

87) 

Lamar  County 

BamesviUe,  Carnegie  Library  of  BamesyUh, 
Library  St  (2/03/87] 

Long  County 

Walthourville,  Wahhourvilh  Presbyterian 
ChurcK  Allenhurst  Antioch  Rd.  [8/06/87] 

Morgan  County 

Buckhead  vicinity,  Zachry— Kingston  House, 
6030  Bethany  Rd.  (5/18/87) 

Ooooae  County 

Watldnaville.  Ptirmers  and  CHiwena  Supply 
Company  Block,{S&13a\^IOUV7\ 

'  RabonCooDty 

DUIard  vidnity,  /foo/oA  Branch  Site(9RAM), 
Addraea  Raatricted  [1/24/87J 


Talbot  County 

Pratts^utg.  Mathews,  John  Frank,  Plantation. 
US  80  at  George  Smidi  Rd.  [12/04/86] 

Thomas  County 

Thomasville.  Church  of  the  GoodSh^^rd, 
511-619  Oak  St  (2/05/87) 

WaOcarCoonty 

Kensington.  Miller  Brothers  Farm.  GA  912  [6/ 
06/87] 

Washington  County 

Sandersville.  City  Cemetery,  Yl.  Cburdi, 
Cemateiy,  and  Haynea  Sts.  (8/03/87) 

WorikCouBly 

Sylvester,  Sylvester  Coaunercial  Historic 
District,  Bounded  by  B  Kelly,  N.  Main.  B 
Front  and  N,  Isabella  Sto.  (7/00/87) 

HAWAn 

Hawaii  CouDty 

Holualoa  vicinity,  Pua '  a-3  Agricultural 

Fiekk  Archeological  District  (S0HA10229). 

Address  Restricted  (10/14/86) 
Kaiiua-Kona.  Hale  Halawai  O  Holualoa.  Alii 

Dr.  (8/06/87) 
Na'Alehu  vicinity,  Mahana  Archeological 

District  (S0HA10230),  Addreas  Restricted 

(10/14/8(M 
Soudi  Kohala.  A/o  £oa  Off  HI  10  from  Kiholo 

Bay  to  Kalahuipaua's  [6/05/87]  j 

Honolidu  County 

Honolulu,  Case,  UoydL  House  [Honolulu 

Tudor— Freach  Noiman  Cottages  TRJ,  3681 

Woodlawn  Dr.  (6/05/87) 
Honolulu.  Cooper.  Bartletl  House  [Honolulu 

Tudoi^-French  Norman  Cottages  TRJ,  4850 

Kahala  Ave.  [O/OS/87) 
Honoluln.  Duhraen,  (kirl  H..  House  [Honolulu 

TWoT— AsncA  Norman  Cottages  TRJ.  3020 

PeUx  St  (6/06/87) 
Honolulu.  Faus.  Dr.  Robert.  House  [Honolulu 

Tudor— French  Norman  Cottages  TRJ.  2311 

Ferdinand  Ave.  (6/06/87) 
Honolulu.  House  at  9023  Kalakaua  Avenue 

[Honolulu  Tudoi^-French  Norman 

Cottages  TRJ.  3023  Kalakaua  Ave.  (6/05/ 

87) 
Honolulu.  House  at  9027  Kalakaua  A  venue 

[Honolulu  Tudor— Pivnch  Norman 

Cottages  TRJ,  VXD  Kalakaua  Ave.  (6/05/ 

87) 
Honolulu.  Houso  at  3023B  Kalakaua  Avenue 

[Honolulu  Tudot^-French  Norman 

Cottages  TRJ.  3023B  Kalakaua  Ave.  (6/05/ 

87) 
Honolulu.  House  at  3023A  Kalakaua  Avenue 

[Honolulu  Tudor— French  Norman 

&>«(««  772/ 9023A  Kalakaua  Ave.  (6/05/ 

•7) 
Honolulu.  House  at  3039  Kalakqua  Avenue 

[Honolulu  Tudor— French  Norman 

Cottages  TRJ.  9033  Kalakaua  Ave.  (6/05/ 

87) 
Honohilu,  House  at  3033B  Kalakaua  Avenue 

[Honolulu  Tudor— French  Norman 

Cottages  TRJ.  3033B  Kalakaua  Ave.  (6/06/ 

87) 
Honolulu,  House  at  4109  Black  Point  Road 

[Honolulu  Tinhr—Flrench  Norman 

Cottages  TRJ.  4100  Blade  Point  Rd.  (0/06/ 

V\ 
HonoinhjL  Uhlwai  (Boandary  Increase),  4lC 
Kepola  PL  {6/06/87} 


Honolulu.  Mendonca,  JJ*,,  House.  1042  Judd 

Hillside  Rd.  [10/07/86] 
Honolulu.  Ohrl,  FrederitA,  House  [Honolulu 

Tudor^-Frentdt  Norman  Cottages  TRJ.  2958 

Pali  Hwy.  [6/06/87] 
Honohilu.  Shadinger,  /.  Alvin,  House 

[Honolulu  Tiidor— French  Norman 

Cottages  TRJ,  4584  Kahala  Ave.  (0/06/87) 
Honolulu.  Simpson.  Charies  A,  House 

[Htmolulu  Tudor-French  Norman 

Cottages  TRJ,  4354  Kahala  Ave.  [6/06/87] 
Honolulu.  Tavares,  Frank,  House  [Honolulu 

Tudor— French  Norman  Cottages  TRJ.  2826 

Coooaot  Ave.  (6/06/87) 
Kallua  vicinity.  Kmtehoe  Ranch  Building. 

Castie  jet  (6/06/87) 
Kailna  vicinity.  Kanehoe  Naval  Air  Station. 

Area  between  First  St  and  Kanehoe  Bay 

(6/28/87) 
Nu'Uann  vicinity,  Kaniakapupu.  Address 

Restricted  [10/15/86] 
Peari  Harbor,  CINCPAC  Headquarters.  Pearl 

Harbor  Naval  Base  [5/28/87] 
Schofield  Barracks  vicinity,  Wheeler  Field. 

Area  around  Wri^t  Ave.  and  the  fUgJit  line 

(5/28/87) 
Wai'anae  vicinity.  Kea'au  Tialus  Sites 

Archeological  District  Address  Restricted 

(5/04/87) 

Kauai  County 

Wailua  vicinity,  KukuiHelau.  Address 
Restricted  [5/18/87] 

Maui  County 

Lana'i,  Pu'upehe  Platform  (50Lal9).  Address 

Restricted  (10/06/86) 
Maunaloa  vicinity,  Southwest  Moloko'i 

Archeohgical  District.  Address  Restricted 

[10/15/86] 

IDAHO 
AdamsCounty 

Council  Adams  County  Courthouse  [County 
Courthouses  in  Idaho  MPS).  Michigan  St 
(0/22/87) 

Benewah  County 

St  Maries.  Benewah  County  Courthome 
[County  Courthouses  in  Idaho  MPSl. 
College  Ave.  and  Seventh  St  (9/22/87) 

Boundary  County 

Boimers  Ferry,  Boundary  County  Courthouse 
[County  Courthouses  in  Idaho  MPSJ. 
Kootenai  St  [9/27/87] 

Caribou  County 

Soda  Springs,  Caribou  County  Courthouse 
[County  Courthouses  in  Idaho  MPSJ,  150  S. 
Main  [9/22/87] 


iCounty 

Buriey.  Cassia  County  Courthouse  [County 
Courthouses  in  Idaho  MPSJ.  Fifteenth  St 
and  Overland  Ave.  [9/27/87] 

Efanore  County 

Mountain  Home,  fi/more  County  CourtAouse  . 

[County  Courthouses  in  IdahoJ.  ISO  S. 

Fourth  E  [9/22/87] 

FtaokMn  Connfly 

Preston.  Franklin  County  Courthoase  [County 
Courthouses  In  Idah»MPSJ.  39  W.  Oneida 
[9/27/87] 
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IBTIS 


Oaik  County 


iCooDiy 

Coukinmaa  Jb  UalmMPSj,  O*  N.  Qmk 
19127/Vl 

|6NBS  CuUlt JP 

\mtmm,fema»CouatyComr1kam»lCtmatT 
CourOwuaea  in  Ithko  UPS!.  N.  lJw»hM/ 
28/«7l 

KootaBai  County 

Haydan  Laka.  Karh,  fahn  A  ,  rnrpinJM.i.> 
//ouse,  2160  Findi  Rd.  [9/14/87] 

MadiMMCoaly  ' 

Rexbiug,  MadJaon  Cotatty  Courdwme 
/County  Courtboutea  in  Idaho  MPS].  E. 
MaiaSL{9/Z^87] 


American  Falls,  Power  County  CourthouM 
/County  Couittousea  in  Idaho  MPS], 
Bannodc  Ave.  19/22/87]  , 

Shoahoae  County 

MuTay.  Mumy  MaaoaicH^ll,  Umn  St 
between  Second  and  Tlurd  {5/10/87] 

Talon  County 

Biigga.  TatoB  Couaty  Coiuikouae /County 
Courtbousea  inUahoMPSL  Udn  St  19/ 
22/87] 

Va 


Yellow  Pine  vicinity.  Stibnite  Hiatoric 
Diatrict,  US  Foreat  Rd.  412  [7/19/Vl 

Waahingion  County 

rwMfj  ComHtouaa 

, mimUaboktPSl^ 

Court  St  (9/28/87] 

nxiNOis 


Golden.  Exchange  Bank.  Quincy  St  \fjl2jv] 

Alexander  County 

Tamma.  Chicago  aadEoMtana  lUiaoiM 
Railroad  Depot.  Front  St  [ll/Oe/a^ 

Brown  County  ! 

Mount  Steriing.  Mount  Sterling  flwiinnH  M 
Hiatoric  Diatrict.  Rou^ily  bounded  by 
Brown  Co.  Cot^ouse.  alley  E  of  Capital. 
South  St.  and  aUey  W  of  CaiiMal  {S/Oe/87] 

Champaign  County 

Urbana.  Chemical  Laboratory /Uaivenity  of 
Ilbaoia  BuSdingt  by  Nathan  Clifford 
Richer  TRJ.  1205  W.  Green  St  (ll/l9/8eg 

Urbana.  Melal  Shop  /Univeraity  ofUlinoia 
Buildings  by  Nathan  Clifford  Uektr  71U. 
102  &  BuRtU  Ave.  {Il/l9/«ej 

VA>aaa.hlilikur  Drill  Hall  aadMmi^ 
Gymnaaiani  /Univeraity  ofUMaoia 
Buildings  by  Nathan  Clifford  Richer  TRl. 
1402-1406  W.  Springfield  [ll/W/«| 

Urbana,  Ibmmity  ofUliaoia  AMraaoaaicel 

OhMTvoter.  gn  &  Mathews  Ave.  ttl/wy 
86] 


Ctaiiarille.  miM B^elmmUA Shop. 

Main  and  ftafiarSta.  (6/U;/a7] 

Cook  County 


,  tMOS.  Lake 

Shore  Dr.  (2/27/IB7I 
Chicago,  Bahban  »Katz  Uptown  Thaatra. 

4614~«8ieN.  Broadway  [ll/ao/sq 
Chicago.  aaat»eii»*^g  Cwiyawy  of  Cfcfcqgo 

Building.  1915-1317  W.  Fletcher  [7/10/1^ 
Chicago,  Building  at  257BattJJ»kman,  tS7 

E.  Dela«vare  (0/26/87] 
Chicago,  L^gler,  HmyR,  Ragional  Branch 

of  the  Cmeago  PaMc  Library,  115  S. 

Pulaski  Rd.  [ll/oe/86] 
Chicago,  Lincoln  Pari,  South  I'oad Refectory. 

20n  11  Stockton  Ob  I11/20/B6] 
CUcago.ACaiiar/foiife,  lOn-aiBB  W.  Bkyn 

Mawr  Ave.  f8/l2/87] 
Chicago,  Shedd,  John  C..  Aquariuni  12008. 

Lake  Shore  Dr.  [2/27/87] 
Chicago,  Uptown  Broadway  BmldSng.  4703- 

4715  N.  nana*— y  {ll/OB/aq 
Evanaton.  flojrcanMraScAao/.  80  Uncaln  St 

[8/03/87] 
Scfaaunrinns.  5a6««aiUar.  flaulHomeand 

Studio.  645  &  Meacham  Rd.  [2/17/187) 

EdfarCounly 

Paris,  fhznce  Hotel,  118  E.  Court  9t  fS/Ot/sr] 
PmiiM.PmaakaLo^Mo.  UZ  ftdfcffng.  Ill 
E  Washingten  8L  (B/Ot/ST] 

Fuhon  County 

Table  Grave.  CarHhara  Stora  BmikBi^  TaUe 
Caow  Village  St)..  W  of  US  186  (•/<n/87] 

GneneCaunty 

GaiaoBton  vidaity.  il«iaey.  Hmry  T,  Ara^ 
RR 1.  N  side  of  IL 108  ^12/87] 

WUtelWl  mute  Matt  HistoHcDiatHet 
Rau^ily  boanded  by  Mdgeport 
Jacksonville.  Ayers,  and  Main  Sts.  (5/20/ 

Hancoi'k  County 

LaHaipe,  laMifpeMUwJelNMrMC  M»-124 
W.  Main  at.  MXM2S  and  K»-128  E  Main 

Sla..  101.421 8.  Camer  St..  and  City  He.  14/ 

30/87] 

lacseyConnty 

leraerAe. /aneyvMe  ObwirfDam  MMontr 
Diatrict,  Roughly  bounded  by  Exchange, 
uaayetle.  navie  and  jeiiei  son  Sts.  (12/9/ 
86] 

Kendall  County 

Piano,  Seara.  Aibert  H^  Hoaee,  608  E  North 
St  [1/28/87] 

Lake  County  ^ 

Baiilaglua  miU,  Grigaby  £a$ate,  125  Buckley 

Rd.  [5/12/87! 

Livingston  County 

Pontiac  Uwiagaton  Cmmty  Courthouae,  112 
W.  Madieoa  (ll/lf/i8] 

McLean  County 

Bloinalngliai.  BmtGiomeSlnatDiatrkl- 
Bloomingtoo,  4m-^m  B.  Onwe  St  {2/38/^] 

Montgoniety  County 

HiDifcare.  JMteton*  Qaoiy^  Hoqaa,  804  S. 
Main  St  [11/06/86] 


MotfanCaaBly 

lackaenville.  AfmmBankBuildii^  200  W. 

9laia8tl«l^8q 
]MkwmiMBti,MartmCoanty  Courthouse,  yao 

W.  State  8ttn/ltf08] 

O^Conmy 

Ashton  vidnity,  Moats,  WUliam,  Fana, 
Wood  Rd.  (2/12/87) 


Sfvingfield,  Central  ^tringffeld  Historic 
District  (Boundary  Increase),  Sixth  St  bam 
Capitol  to  Monroe  St  [11/10/86] 

Staik  County 

Wyoming,  Chicago,  Buriington  Kbiincf 
Railroad  Depot.  Williams  St  [4/30/87] 

Wanen  County 

Alexia.  i4inris  Opera  /foase,  101-M6  N.  Main 
St  [7/38/87] 

WUtoCamy 

Carmi,  Wilkams.  James  Robert  Home.  310  B. 
Main  St  [1/29/87] 

WUliamaon  County 
Marion,  Goddard  Chap^.  Rooe  Hifl 
Caautety.  0. 87  N  {ll/oe/aq 

INDIANA 

CaaeCounty 

Loganaport,  ^^cer  Airfc  itai/ze/ Ganuisai 
Riverside  Park  [2/27/87] 

Crawissd  1 


St  Croix  vidnity.  Potts  Creek  Rockshetter 
Aidteohgical  Site  (tzCRllO},  Address 
Restricted  [2/04/87] 


Corydan.  XJtoener  Moose  AbCe/.  m  8.  Capital 

[1/12/87] 
.N6W  AnuHwdun  vMuily*  Dwoji'9  Lonofng 

Restriotad  (4/02/871 


Seymour  vidally.  I— ri^Aiofceafcyioa/ 
Site  (Ufgr)  AtUnm  Keatitetod  [5/01/87] 

Johnson  Csiaity 

FMnklin.  AdBida  i¥aae  ibUsten;  iJistnct  N 
and  S  sidae  of  Mactfn  PL  batwaan  Giaham 
Ave.  and  Water  St.,  50a  498,  and  460  N. 
Main  Sts.  [6/12/87] 

HopeweU,  Van  Nuys  Farm.  IN  144  (2/12/87] 

LakaCounty 

Whiting,  Hooaier  Theater  Building.  1329-1335 
One  Hundred-nineteenth  St  [2/18/87] 

Mailon  County 

Indianapolis,  Anderaon — Thompson  House, 

6551  Shelbyville  Rd.  [S/X/^ 
Indianapniie.  Bmod  Ripfla  Pari  CoteuaeL 

Meridian  and  Iliirtiaft  Sts.  (2/37/«7) 
Indianapolis,  Indiana  Oxygen  Comp9py,  435 

S.  Delaware  St  (3/2B/fl01 
Inttia— plh.  bOfana  AwmueKstoHc 

District,  tm  Uk.  af  Indtana  Ave.  between 

North  St.  Central  Canal  Michigaa  Mid 

West  SU.  K/12/87] 
IndtamjwIiB,  ftv^Man  MMa^ 

Roughly  bounded  hf  Mleiibeigei  m. 


INOIANA— Continued 

Pleesant  Run  Creek.  Arligton  Ave„  B  ft  O 

RR  tracks,  and  Emerson  Ave.  [5/29/87] 
Indianapolis.  Lockerbie  Square  Historic 

District  Amendment  (Botmdaiy  Increase), 

Bounded  by  Michigan  and  Davidson  Sts., 

New  York  Ave.,  and  New  Jersey  St  (7/26/ 

87] 
Indianapolis.  Minor  House.  20)4  N.  Capitol 

Ave.  [4/07/87] 
Indianapolis.  Saint /amea  Court,  2102-2108  N. 

Meridian  St  [2/18/87] 
Indianapolis,  Seville,  The,  1701  N.  Illinois  St 

(6/22/87] 
IndianapoUs,  Tse  Pee  Restaurant.  3820  Fall 

Creek  Blvd.  [12/11/86] 

Miaad  County 

Peru  vicinity,  Wallace  Circus  and  American 
Circus  Corporation  Winter  QuailerB,  2M 
ml  SE  of  Peru  (2/27/87) 

Noble  County 

Kendallville,  Iddinga— Gilbert— Leadw*— 
Ande/sofi  5/ocA,  105-113  N.  Main  St  (7/21/ 
87] 

Parke  County 

(Mecca,  Wabaah  Townahip  Graded  School  8.' 
Montezuma  St  [6/22/87] 

PeiryCouBty 

Cannelton.  Cannelton  Hiatoric  Diatrict 
Roughly  bounded  by  Richardson.  Taylor, 
First  and  Madison  Sts.  (2/12/87) 

Starke  County 

Knox.  Starke  County  Courthouse,  Courthouse 
Sq.  (11/12/86] 

Tippecanoe  County 

Lafayette.  Ellsworth  Historic  District 
Roughly  bounded  by  Columbia.  Norfolk  ft 
Western  RR  tracks.  Alabama,  Seventh. 
South  and  Sixth  SU.  [12/30/88] 

Union  County 

Liberty,  Union  County  Courthouse, 
Courthouse  Sq.  (7/21/87) 

Warrick  County       ' 

Boonville.  Boonville  Public  Square  Hiatoric 
,   District  Bounded  roughly  by  First 
Sycamore.  Fourth,  and  Wahiut  [1/23/87] 

-HfVhitley  County 

Cohunbia  City.  Columbia  City  Hiatoric 
District  Roughly  bounded  by  JeBerson. 
Walnut  Ellsworth.  Wayne,  and  N. 
Chauncy  SU.  (6/22/87) 

IOWA 

Black  Hawk  County 

Cedar  Falls.  Rownd,  C.  A.,  Round  Bam  /Iowa 
Round  Bams:  The  Sixty  Year  Experiment 
TRJ.  (11/19/86) 

Calhoun  County 

JoUey  vidnity.  Knapp,  Dr.  Chariea.  Round 
Bam  /Iowa  Round  Bama:  The  Sixty  Year 
Experiment  TRJ,  Off  CR  D28  (12/23/86) 

Cedar  County 

West  Branch.  West  Branch  Commercial 
Hiatoric  Diatrict  W.  Main  and  N.  Downey 
SU.  [4/07/87] 


Dallas  County 

Woodward,  McColl.  Anthony  M„  House.  502 
S.  Main  St  [2/05/87] 

Franklin  County 

Hampton.  Harriman,  Dr.  O.  B.,  House,  26 
Tenth  St  NW  (2/06/87) 

Hanison  County 

Dunlap,  Wheeler,  John  R.,  Jr.,  House,  407  S. 
Third  St  (11/04/88)  , 

Haniy  County 

Mt  Pleasant  vicinity.  Pleasant  Lawn  School 
Historic  District  Off  lA  218  (3/25/87) 

Lee  County 

Keokuk,  Hotel  Iowa.  401  Main  St  [2/06/87] 

Madlaon  County 

F.ariham  vicinity,  Allen,  James,  Stone  Bam 
/Legacy  in  Stone:  The  Settlement  Em  of 
Madison  County,  Iowa  TRJ.  2V%  mL  SE  of 
Earlham  [0/29/87] 

Rarlham  vidnity  Ford,  W.  T.,  House  /Legacy 
inStone:  The  Settlement  £ra  of  Madison 
County,  Iowa  TRJ,  2%  mi.  S  of  Earlham  on 
P57  [9/29/87] 

Eariham  vicinity,  Henderson.  Daniel  and 
Nancy  SwafordMouse  /Legacy  in  Stone: 
The  Settlement  Em  of  Madison  County, 
Iowa  TRJ,  8  ml  S  of  Eariham  on  PS7 
(9/29/87) 

Eariham  vidnity,  McQuie,  Peter  and  laabelle 
McCuUoch,  Milkhouse  /Legacy  in  Stone: 
The  Settlement  Em  of  Madison  County, 
/oiva  771/,  SW  of  Earlham  [9/29/87] 

Eariham  vicinity,  Wilson,  Seth  and  Elizabeth. 
House  /Legacy  in  Stone:  The  Settlement 
Em  ofMtidlaon  Cpunty,  Iowa  TRJ,  \Vk  mL 
E  of  PS7  on  G14  l9l2B/eff] 

East  Peru  vicinity.  Ogburru  William,  Houae 
/Legacy  in  Stone:  The  Settlement  Em  of 
htadiaon  County,  Iowa  TRJ,  IM  mi.  N  of 
East  Peru  [9/29/87] 

St  Charles  vicinity,  Holmea,  John  S.  and 
Elizabeth  Beem.  Bam  /Legacy  in  Stone: 
The  Settlement  Em  ofMadiaon  County, 
Iowa  TRJ.  CR  GSO  [9/29/87] 

St  Charies  vicinity.  Queen.  Hogan  and 
Martha  A.  Runkle,  Houae  /legacy  in  Stone: 
The  Settlement  Em  ofMadiaon  County, 
Iowa  TRJ  5  ml  W  of  St  Charies  on  CR  G50 
[9/29/87] 

Winterset  vicinity.  Armatmng.  George  and 
Suaan  Guiberaon,  Houae  /Legacy  in  Stone: 
The  Settlement  Em  of  Madison  County, 
Iowa  TRJ  2M  mi.  N  of  Winterset  on  G4R 
(9/29/87) 

Winterset  vicinity.  Bevington.  CJ).  andElixa 
Heath,  Privy  /Legacy  in  Stone:  The 
Settlement  Em  ofMadiaon  County,  Iowa 
TRJ.  805  S.  Second  Ave.  [9/29/87] 

Winterset  vicinity.  Church,  Seymour,  House 
/Legacy  in  Stone:  The  Settlement  Em  of 
Madison  County.  Iowa  TRJ,  US  109 
(»/29/87] 

Winterset  vicinity,  Drake,  John  and  Amanda 
Bigler,  House  /Legacy  in  Stone:  The 
Settlement  Em  of  Madison  County,  Iowa 
TRJ  11  ml  W  of  Winterset  on  L\  92 
(9/29/87) 

Winterset  vicinity,  Duncan,  John  M,  House 
/Legacy  in  Stone:  The  Settlement  Em  of 
Madison  County.  Iowa  TRJ  %  mL  S  of 
Winterset  on  POO  [9/29/87] 


Winterset  vicinity.  Evans,  Henry  and 
Elizabeth  Adkinson,  House  /Legacy  In 
Stone:  The  Settlement  Em  of  Madison 
County,  Iowa  TRJ  %  mi.  B  of  US  160  on  CR 
C50  [9/29/87] 

Winterset  vicinity,  Nichols,  William  AaxL 
House  /Legacy  in  Stone:  The  Settlement 
Em  of  Madison  County,  Iowa  TRJ  1  ml  E 
of  Winterset  on  lA  92  [9/29/87] 

Winterset  vicinity.  Schnellbacher,  John  and 
Fredericka  Meyer,  Houae  /Legacy  in  Stone: 
The  Settlement  Em  ofMadiaon  County, 
Iowa  TRJ  On  G47 1%  mL  E  of  {ct  with  PS3 
(9/29/87) 

Winterset  vicinity.  Smith,  Hiram  C  House . 
/Legacy  in  Stone:  The  Settlement  Em  of 
Madison  County,  Iowa  TRJ  6  mL  W  of 
Winterset  on  lA  92  [9/29/87] 

Winterset  vicinity,  Smith.  Hiram  C.  Milking 
Shed /Legacy  in  Stone:  The  Settlement  Em 
of  Madison  County,  Iowa  TRJ  6  mi.  W  of 
Winterset  on  lA  92  [9/29/87] 

Winterset  Homback,  Emily.  House  /Legacy 
in  Stone:  The  Settlement  Em  of  Madison 
County.  Iowa  TRJ.  605  N.  First  St  [9/29/87] 

Winterset  Spr^gue,  Bmwn,  and  Knowlton 
Stan  /Legacy  in  Stone:  The  Settlement  Em 
ofMadiaon  County,  Iowa  TRJ  First  and 
Court  (9/20/87) 

Winterset  Vawter,  /.  GL  and  Elizabeth  S. 
Houae  /Legacy  in  Stone:  The  Settlement 
Em  ofMadiaon  County,  Iowa  TRJ  223  S. 
First  St  [9/29/87] 

Winterset  White,  Monger  and  Company. 
Ston  /Legacy  in  Stone:  The  Settlement  Em 
ofMadiaon  County.  Iowa  TRJ  102  W. 
Court  [9/29/87] 

Monroe  County 

Albia.  Jenkins.  Dr.  George  A..  House.  223  S.  C 
St  [2/05/87] 

Plymouth  County 

LeMars.  Tonafeldt  Round  Bam  /Iowa  Round 
Bams:  The  Sixty  Year  Experiment  TRJ 
Plymouth  County  Fairgrounds  (11/19/86) 

Polk  County 

Des  Moines.  Iowa  State  Fair  and  Exposition 
Gmunds  Historic  District  E.  Thirtieth  St 
and  Grand  Ave.  [9/14/87] 

Des  Moines.  Saint  John 's  Roman  Catholic 
Church.  1915  University  Ave.  (9/06/87) 

RfaiggoM  County 

Maloy  vidnity.  Shay,  Lee,  Farmhouse,  Off  CR 
P27  [11/06/86] 

Scott  County 

Bldridge.  Eldridge  Turn— Halle,  102  W. 
LeClaire  St  [2/06/87] 

Story  County 

Ames,  Christian  Petersen  Courtyard 
Sculptures,  and  Dairy  Industry  Building, 
Union  Dr.  and  Wallace  Rd..  Iowa  Stete 
University  campus  [4/07/87] 

Wayne  County 

Allerton  vicinity.  Nelson  Round  Bam  /Iowa 
Round  Bams:  The  Sixty  Year  Experiment 
TRJ  CR  J46  (11/19/86) 
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WiiiimImso  Csunty 

ScarviDe  vkiaky.  Bouad  Bam,  Normiy 
Township  Pewa  Bouad  Bamt:  TbeSixfy 
rear  Experiment  TBI  Off  CR  MO  (2/27/47] 


BuiT  Ohc  vicnnjr,  Khwejr  Octagon  Barn 
PomaBamHd  Barm:  The  ^tty  Year 
Experiment  TXf,  Off  US  «2  (11/19/W] 

KANSAS 


l^offt  Sooit«  rori  Scott  rOmic  Comefte  Ubtary 
[Carnegie  Libraries  ofKanaaa  TBJ.  Ml  8. 
1I8/M/87) 


BrowaCauaty  ' 

Rulo  vicinity.  Site  Mil  /fOO-OBZ  fNebnako- 
Xaaeas  Public  Land  Survey  TBi.MkwiLSB 
of  Bulo:  2Q0  fL  W  of  id.  betWMB  Rrio.  fe 
and  White  CkMid.  KS  [Q/U/aT] 

Buthr  County 

B  DofBdo,  O  Dorado  Carnegie  Library 
[CamegK  Libraries  of  Kansas  TBJ,  101 S. 
Stv  {6/^/87] 

Ghwakaa  Canity  j 

Cotmihm.  CbkanbmPuUieCarmgk 
Library  [Carnegie  Libraries  ofKaasm  TBJ. 
20SN.lCMMM(«/25/a7] 

dqpCMly 

Clay  Center.  Clay  Center  Caivtigie  Library 
[Carnegie  Libraries  of  Kansas  TBJ.  708 
Six4i  9t  {S/2S/87] 

CogqrCnlj 

Burlington,  Buriington  Carnegie  Free  Library 
[Carnegie  Libraries  of  Kansas  TBJ.  201 N. 
Tlurd  [6/25/87] 

Cowlay  County 

Winfield  vicinity.  Silver  Creek  Bridge 
[Masonry  Arch  Bridges  of  Kansas  TBJ,  B  of 
WioSeU  (1/30/87] 

CnwiaHCooBly  l 

Giiaid,  Girard  Carnegie  Library  [Carnegie 
Libraries  of  Kansas  TBJ.  128  W.  PnMa  (8/ 
25/87] 


Abilene.  Lander  Park  Cairmsei.  412  8. 

Canpb^  St  (2/27/87] 
ChapMOi  vtetaity.  Saint  Patrick's  Mieeion 

Church  and  School,  NE  of  rh^nm^ 
[6/26/87] 
lieriaglaa.  lierington  Carnegie  Public 

Library  [Carnegie  Libraries  of  Kansas  TBf. 

102  S.  Broadway  [6/25/87] 


Doiripli— < 

Bendena  vicinity.  Albers,  Albert  Bam  [Byre 

and  Bluff  Bams  of  Doniphan  County  TBJ,  S 

of  Bendena  [5/07/87] 
Bendena  vicaily.  Sywuts.  /.  A,  Bam  [Byn 

and  Blaff  Bams  ofDeaiphan  County  TBJ, 

KS  7  [5/07/87] 
Bendena  vicinity.  White,  T.  L.  Bam  [Byn 

and  Bluff  Bams  of  Doniphan  County  TBJ, 

KS  7  [5/07/87] 
Bendena  nciaity.  WilliaauLAL  D  L,  Bam 

[Byre  and  Bluff  Bams  of  Doniphan  County 

TBJ,  3  mi.  S  of  KS  20  (5/07/87] 


Denton  vicinity,  Eyhr,  Mathew,  Bam  No.  1 
JByn  and  Uuff  Bama  of  Doniphan  County 
TBJ,  S  of  Danton  off  KS  20  fifoT/V] 

Denton  vidnity,  Eyiar,  Mamw,  Bam  No.  2 
[Byn  and  Bluff  Bams  ofDomiplmi  Coemty 
TBJ,SEot  DentOB  off  «S  20  ^VjV] 

Highland  vidnity,  Hak.JohaR„Bamfiyn 
and  Bluff  Bams  t^  Doniphan  County  TBJ, 
KS  120  [5/07/87] 

HigUand  vidnity,  Mission— Hnnag  Bam 
[Byn  and  Bluff  Bams  ofDempiKM  County 
TBJ.  US  36  [5/07/87] 

Leona  vicinity,  Hanson.  George.  Bam  {Byn 
oodBkiffBameafDoBiphaa  County  TBJ.  8 
ofLa(Ma(S/07/87] 

Leona  vicfaiity,  Stnib,  John,  Bam  [Byn  and 
Bluff  Bams  of  Doniphan  County  TBJ.  ff  of 
LMna(S/07/8^ 

Rulo  vidnity.  Site  No.  JFOO-062 /Nebraska- 
Kansas  Public  Land  Survey  TBJ,  8%  mi.  SE 
of  Rulo;  a08  R.  W  of  rd.  between  Rnlo,  NB 
and  WUtB  (3owL  KS  (e/l«/87] 

Sparitea  vtdatty,  Nueam,  Godfrey.  Bam  fByn 
and  Bluff  Bams  of  Doniphan  Coatity  TBJ, 

x&7\i[vfnr\ 

Tray  iMailly, Mir.  Ntdtohs.  BamfBynand 

Bluff  Bourn  of  Doniphan  County  TBJ,  SB  of 

Troy  (5/07/87J 
Troy,  Kmknead,  George,  Bam  {Byn  and  Btuff 

Bams  ofDoaipban  County  TBJ,  Off  US  80 

[5/87/87] 
Watiiena  YiciAfty,  Ch^^stal,  I  feiinun.  Bam 

[Byn  and  Bluff  Bams  of  Doniphan  County 

TBf,  W  ofWMhena  (5/07/87] 
Watnena  viciBny,  Kiennoff,  Fred  lY.,  Bam 

(Byn  end  UaffBams  ejDemphan  County 

TBJ.  Wot Walhena (5/07/87] 
Watnena  vidnity.  Silvers,  John,  Bam  [Byn 

andBhffBams  of  Doniphan  County  TR^N 

of  Watfaena  [5/07/87] 


Lawnnce.  Acnnksg,  Bo^ph  and  Qoyd,  ftouse, 

o40  AvMOUn  DC.  |9f  15/87] 
Lawrence,  Eldridge  House  Hotel,  Seventh 

and  MaaaachuaeWi  (12/01/08] 

HaiparCo»ty 

Anthony,  Anthony  hAlie  Carnegie  library 
[Carne^  LBmries  ofKaaeas  TBJ,  VM  N. 
8|iriHH<>MfB/25/87] 

KimPMn  County 

Kingman.  Kingman  Camegie  Library 
[Carnegie  Libmries  of  Kansas  TBJ,  486  N. 
Mate  (0/25/87] 

KiowaCoonty 

Mullinville  vicinity,  Fromme-Bimey  Bound 
Bam.  SW  trfMaiiinviMe  (7/16/87] 

Labatta  County 

Oswego,  OsmsfD  IHiblic  Camegie  Library 
[Camegie  LAraries  of  Kansas  TBI  ^^ 
Fourth  St  \i[2S[g7] 

Laaveuwuilh  Coity 

Leavenwaith  vidnity.  ZadKuias  Site 
(14LV3aOf.  Addnaa  Raatiicted  [1/08/87] 

Lsavaawortfa.  CarroU.  Edward,  House,  334 
Fifth  Ave.  (lO/OZyOBJ 

Linoob  County 

Lincoln.  Lincoln  Oimegie  LOaary /Camegie 
Libaaries  of  Kansas  TBJ.  sua  S.Tbitd 
[6/25/87] 


LyonCoHity 

Buipuri^  Anderson  Gamegle  Memorial 
Libnry.  {Camegie  LSuams  cf  Kansas 
TBJ,  Hie  Way  Collsge  of  Bmporfa.  1900  W. 
TwnilRh  Av«.  ^/2S/Kn 


Peabody.  Paabody  Township  Camegie 
Library  [Camegie  libraries  of  Kansas  TBJ, 
214  Walmtt  \fil3i[tB] 

McPhanon  County 

Canton,  Canton  Township  Camegie  Library 
[Camegie  Libraries  of  Kansas  TBJ,  3O0N. 
Main  (6/25/87] 

Miami  County 

Oaawatoilii. Mille.  mJliaoK Heme. ZafkM 
St(liya8/«8i 

Moatcomacy  County 

Chenyyale.  Cherryvale  Camegie  Free 
LibimffCamegie  Ubnaiee  ofKaaeas  TBJ, 

Coffeyville,  Coffeyville  Camegie  Public 
Library  Building  [Camegie  Libraries  of 
Kansas  TBJ,  415  W.  Ei^th  {8/25/87] 

Mania  County 

Council  Grove.  Council  Gmve  Camegie 
Library /Camegie  Libraries  of  Kansas  TBJ. 
303  W.M^  16/28/87] 

Mofftoo  County 

Richfield  vicinity,  Morton  County  WPA 
Brtdge /Masonry  Arch  Bridges  of  Kansas 
772/,  6  mL  W  and  4  mi.  N  of  RIdUSeld 
(10/22/86] 

OaagaCouoty 

LyadoB,  Lyadea  Camegie  Liteory  {Camegie 
Ubmhes^Kaaaas  TBJ.  127  E.SjiA 
[6/25/87] 

Oaboma  County 

Downs  Camegie  Ubraiy  (Camegie  Librariea 
of  Kansas  TR],  504  S.  Morgan  (8/2S/87] 

Osbome,  Osborne  Public  Camegie  Library 
/Camegie  Libraries  of  Kansas  TBJ,  Third 
and  Main  [6/25/87] 


Onaga  vicinity,  Vermillion  Creek  Tributary 
Stone  Arch  Bridge  [Masonry  Arch  &xlges 
of  Kansas  TBJ,  5  mi.  S  and  1  mL  B  of  Onaga 
[10/22/88] 

Pratt  County 

Pratt  Gebhart,  &  P.,  House.  105  N.  luka  St 
[2/12/87] 


HutcUnaon.  Hutchinson  Public  Camegie 
Libmry  [Camegie  Libraries  of  Kansas  TBJ, 
427  N.  Main  [6/25/87] 

Hutchinson.  Bono  County  Courthouse.  206  W. 
First  14/13/87] 


Mahaska  vidnity.  Site  No.  JPOO-Vt 
[Nehtaako-JCaaeasPuUie  Land  Survey 
TBJ,  ]ct  of  Tliayar.  {adsfsoa.  Washii^nn 
and  Republic  Co.  lines  [6/19/87] 


KANSAS— Continued 
RkaCounty 

Sterling.  Sterling  Free  Public  Camegie 
Library  fCariwgie  Libmries  tf  Kansas  TBJ, 
192  N.  Broadway  f8f2S/87} 

Riley  County 

Maakattan.  Uantntlmi  Camegie  Library 
BuHdiag  {Oamegie  Ubmries  of  Kansas 
TSjl  Rfih  aad  Ptoyntz  t8/Z5/67] 

Rush  County 

Otis  vicinity.  Bush  County  Line  Bridge 
[MasaeuyArck  Bridges  of  Kansas  TBJ,  11 
mLNafOlisIltyOi^aO) 

SwhiaCuuiay 

Salina,  Flanders — Lee  House  and  Carriage 
House,  200  S.  Seventh  St  (8/20/87] 

Sadgwidc  Oeunly 

Wichita,  Wichita  City  Carnegie  Library 
Building  {Camegie  Libraries  of  Kansas 
TBJ,  2SO  &  Main  [6/25/87]     . 

ShawaaaCMBly 

Topeka,  Sumner  Elementary  School  398 

Western  Ave.  [5/04/87] 
Topeka,  Washburn  University  Camegie 

Library  Building  {Camegie  Libraries  of 

Kansas  TBJ,  OB.  Seventeenth  St  aad 

Washburn  Ave.  (a/2S)/87] 

Sumner  County 

WelIii\gton.  Wellington  Camegie  Library 
{Camegie  Libmries  of  Kansas  TBJ,  121 W. 
Seventh  [8/25/87] 

Wariiington  County 

MahaAa  vidnfty.  Site  M>.  ^l!)0-072 
{Nebmska — Kansas  Public  Land  Survey 
TBJ,  fct  of  Tnayer,  Jeffeisou.  Washington 
and  Republic  Co.  luies  (0/19/87] 

Woodson  Cauaiy 

Yates  Cantor.  Yates  Center  Camegie  Library 
{Carmegie  libraries  of  Kansas  TBJ,  mH. 
Main^C/*7] 

KENTUCKY 


Lawrencebuif  vidnity,  OldPmntice 
_      Distillery.  KY  513  [3/19/87] 

Barren  County 

Parte  City.  Betle's  Tavern  [Early  Stone 
Buildings  of  Kentucky  Outer  Blaegmss  and 
Pennyrile  TBJ.  KY  255  (1/08/87] 


I  County 

BuIlittsviUe  vicinity.  Watts  House  {Early 
Stone  Buikh'egs  cfKeatach^  Outer 
Bluegmss  and  Pennyiite  TBJ,  Wflliems  Rd. 
[1/08/87] 

Frandsville  vicinity.  Souther,  Abe.  House 
/Early  Stone  BuikBngs  of  Kentucky  Outer 
Bluegmss  ondPeanyrHe  TBJ.  Off  KY  237 

ixlm[w\ 

Petersburg,  ranneA  John,  House  [Early  Stone 
Buildings  of  Kentucky  Outer  Bluegmss  and 
Pennyrile  TBJ.  Ky  70  l\W«r] 

Boyle  Cuuuty 

Danville.  Lexington  Avenue — Broadway 
Historic  District /DanviUe  MRAJ.  W.  and 
E.  Lexington  betwaea  N.  Fifth  and  Old - 
Wflderaess  Rd.  and  area  bouadad  by  N. 


Larrimore,  W.  Broadway,  and  N.  Fifth 
(1/12/87] 
Danvffle,  Maph  Avenue  District  [Danvilie 
MBAJ.  Botfi  udes  cf  Maple  Ave.  between 
W.  Matai  and  High  (B/18/B7] 

Bracken  County 

Augusta  vidnity,  Chalfant,  MordecaL  House 
(Earty  Stone  Buildings  of  Kentucky  Outer 
Bhegrass  and  Pennyrile  TBJ.  KY  8 
(1/88/87] 

Augusta  vicinity.  Stone  House  on  Bracken 
Creek  {Early  Stone  Baildings  of  Kentucky 
Outer  Bhegrass  and  Pennyrile  TBJ.  OB  KY 
495  (1/88/87] 

Augusta  vicinity,  Stroube  House  (EaHy  Stone 
BuikSngs  of  Kentucky  Outer  Bluegmss  and 
BeanyrUe  TBJ.  KY  018  (1/88/67] 

Wellsburg,  Bock  Spring  Warehoase  {Earty 
Stone  Buildings  of  Kentucky  Outer 
Bluegmss  and  Pennyrile  TBJ,  KY  8 
(1/B6/W! 

Bullitt  County 

Brownington.  Crist,  Henry,  House  [Early 
Stone  Buildings  of  Kentucky  Outer 
Sktegmsa  and  Peneyrile  TBJ.  Marsman  In. 
•ffKT1804(l/08/«?1 

ShipBerdsville,  Bank  of  the  Common  wealth 
{Eariy  Stone  Buildings  of  Kentucky  Outer 
Bluegmss  and  Pennyrile  TBJ,  BuckmanSL 
[1/08/87] 

Butler  County 

l4oipiHBiiii  vtdalty.  Ice  HouseonUtHe 
Muddy  Cnek  ^ariy  Stone  BoiUings  of 
Kentucky  Outer  Bkiegrues  and  Pennyrile 
^  US  231(1/08/87] 

Campbell  County 

Newport.  Pseey  Fiats.  201-103  B.  Uriid  ^ 
(1728/87] 

CarroDCounty 

CarroUton.  Ogbum.  Henry.  House /Eariy 
Stoae  Buildit^  of  Kentucky  Outer 
Bluegmss  and  Pannyrile  TBJ.  OK  VS  42 
(1/08/87] 

PrestonviUe,  Stone  Hoase  on  Kentucky  Biver 
[Early  Stone  Buildings  of  Kentucky  Outer 
Bluegmss  and  Pennyrile  TBJ.  KY  55 
[1/08/87] 

Christian  County 

Hopkinsville  vicinity.  Smokehouse  on 
Biverside  Creek  [Early  Stone  Buildings  of 
Kentucky  Outer  Bluegmss  and  Pennyrile 
TBJ.  Petsch  La.  off  KY  272  (1/06/87] 

Edmonson  County 

Brownsville,  Beed—Dorsey  House,  Upper 
Main  Cross  and  Jefferson  Sts.  [10/18/88] 

WindyviUe  vicinity,  Willis.  Mathias,  Siton 
House  [Early  sHine  Buildings  of  Kentucky 
Outer  Bluegmss  and  Pennyrile  TBJ. 
Cummins  Rd.  [1/08/87] 

Fayette  County 

Lexington.  Hartland  2230  Annstrong  Mill  Rd. 

[4/02/87] 
Lexington,  Southern  Bailway  Passenger 

Depot.  701 S.  Broadway  [8/13/87] 

Gieen  County 

Greeosburg.  AUen  's,  James,  Inn  /Early  Stone 
BuiUings  ofKartucky  Outer  Blu^rass  and 
Pennyrile  TBJ,  103  E.  Court  St  [l/OB/87] 


Greensburg.  Court  Oerk's  Office— County  & 
Circuit  [Eariy  ^one  BuHcbngs  tf  Kentucky 
Outer  Bluegmss  ana  Penriynte  TBJ,  East 
Court  St  [1/88/87] 

Harrison  County 

Cynthiana.  Spur  Gasoline  Station,  201 B. 
Bridge  St  (4/27/87] 

Henry  County 

Eminence  vidnity,  Thompson  House,  KY  22 

and  Old  Giitner  Rd.  (5/05/87] 
New  Caada,  Henderson.  Isham,  House  {Early 

Stone  Suikfings  of  Kentucky  Outer 

Bluegmss  and  Pennyrile  TBJ,  Mail  Cross 

Rd.  [1/08/87] 

(effenea  Ceaaty 

Louisville,  German  Evangehcal  Church  of 

Christ  Complex,  1298  B.  DtetJUnndpe  St 

[5/21/87] 
Louisvile,  Saint  Francis  of  Borne  School, 

2108-2117  Payne  St.  [3/28/87]  ' 
Louievifie,  SetnlFivncis  of  Assist  Complex, 

1960  Bardstown  Rd.  [5/29/87] 
LouisviSe,  H^bon,  David,  House,  2215 

Carolina  Ave.  (3/28/87] 

Kenton  County 

9taa!ieyvixiaoley,Pleasaat  Bun  Stone  House  1 
(Eariy  Stoae  BuiUiaBsefKeatucky  Outer 
BtsagnxssaadPeanyrHeTBfBromiafllA. 
off  KY  8  [1/06/87] 

Broadey  vkWty.  Abostuir  Or)  Stone  Haase 
U  {Earty  Stone  BuikHags  of  Kentucky 
Outer  Bluegrass  aad  Pennyrile  TBJ, 
Bromley  Rd.  off  KY  8  [1/06/87] 

Bromley,  Merry,  Pnttyman  House  [Eariy 
Stone  Buildings  of  Ken  tacky  Outer 
Bluegmss  end  Pennyrile  TBJ.  Shelby  St 
[1/08/87] 

Covington,  Austinberg  Historic  Distria 
[Eastside  MBAJ,  Roughly  bounded  by 
Chesapeake  ft  Ohio  RR.  Licking  River 
floedwail,  rear  lot  lines  N  side  of  WaHace 
Ave.,  and  Madison  Ave.  [2/18/87] 

Covington,  Emery— Price  Historic  Distrit^ 
[Eastside  MBAJ,  Roughly  bounded  by 
Eighth,  Greemp.  and  Eleventh  Sts.,  mA 
alley  behind  W  side  of  Scott  Blvd. 
[2/18/87] 

Covington,  Helentown  Historic  District 
[Eastside  MBAf.  RougMy  bounded  by 
Eleventh  and  Wheeler  Sts.,  Chesapealce  a 
Ohio  RR.  and  Madison  Blvd.  (2/18/87] 

Covington,  Ohio  Biverside  Historic  District 
(Boundary  Irtcrease),  Along  sections  of 
Greenup  St.,  Court  Ave.,  Third,  and  Fourth 
Sts.  [4/09/87] 

Covington,  Ritte's  Comer  Historic  District. 
Latonia,  RougMy  bounded  by  DeCoorsey, 
Southern,  Inez,  and  Winston  Aves.  [5/21/ 
87] 

Covington,  West  Fifteenth  Street  Historic 
District  [Eastside  MBAJ.  1445-1451  and 
1501-1513  Madison  Ave.,  1421-1423  Neave 
St.,  and  10-32  W.  Fifteendi  St  (2/18/87] 

Laurel  Ceunty 

London,  l^ennington  Infirmary,  411  Main  St 
18/11/87] 

Lewis  County 

KiikvtUe  vicinity.  Ohio  BiwerLock  and  Dam 
No.  31—Cmuads  and  Building  Rt  1,  Bok 
18  [5/12/87] 
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KENTUCKY— Continued 

ToUesboro  vicinity.  Stone  Cellar  on  Cabin 
Creek  [Early  Stone  Buildings  of  Kentucky 
Outer  Bluegraaa  andPennyrile  TRJ,  Cabin 
Creek  Rd.  [1/06/87] 

Lincoln  County  | 

Stanford.  Stanford  Commercial  District,  Main 
St  from  Somerset  St  to  Third  St  (11/17/86) 

r 

Logan  County  I 

Chandler's  Chapel  vicinity,  Sawyer,  David, 
House  [Early  Stone  Buildings  of  Kentucky 
Outer  Bluegrass  andPennyrile  TRJ,  Off  KY 
103  11/06/87] 

Maaon  County 

Mays  Lick  vicinity,  Poague  House  [EaHjIf 
Stone  Buildings  of  Kentucky  Outer 
Bluegrass  andPennyrile  TRJ,  Parker  Ln. 
[1/08/87] 

Mays  Lick  vicinity.  Stone  Bam  on  Lee's 
Creek  [Early  Stone  Buildings  of  Kentucky 
Outer  Bluegrass  andPennyrile  TRJ,  US  68 
[1/08/87] 

Moranburg  vicinity.  Moron,  Ben,  House 
[Early  Stone  Buildings  of  Kentucky  Outer 
Bluegrass  and  Pennyrile  TRJ  Intersection 
of  KY  8  and  KY  10  [1/08/87] 

Orangeburg  vicinity,  Pelham,  Charles,  House 
[Early  Stone  Buildings  of  Kentucky  Outer 
Bluegrass  andPennyrile  TRJ,  Taylor  Mill 
Rd.  [1/06/87] 

Washington  vicinity.  Forman,  Tom,  House 
[Early  Stone  Buildings  of  Kentucky  Outer 
Bluegrass  and  Pennyrile  TRJ,  Off  US  62 
[1/06/87] 

McCrackan  County 

Paducah,  Saint  Mary  Academy  Complex. 
Bounded  by  Fourth.  Fifth,  Monroe  and 
Jefferson  Sts.  [3/17787] 


Nelson  County 

Bardstown  vicinity.  Mattingly  House  [Early 
Stone  Buildings  of  Kentucky  Outer 
Bluegrass  and  Pennyrile  TRJ,  Off  US  150 
(1/06/87) 

Bardstown.  Nelson  County  fail  [Early  Stone 
Buildings  of  Kentucky  Outer  Bluegrass  and 
Pennyrile  TRJ,  111  W.  Stephen  Foster 
11/08/87] 

HowaidstoMm,  Howard  Brothers' Store,  tlOf 
16/86] 

OUhm  County 

Anchorage  vidnity,  Wesley  Methodist 
Church  [Early  Stone  Buildings  of  Kentucky 
Outa- Bluegrass  andPennyrile  Till  Haunz 
Ln.  [1/06/87] 

Brownsboro  vicinity,  McMakin,  William, 
House  [Early  Stone  Buildings  of  Kentucky 
Outer  Bluegrass  and  Pennyrile  TRJ,  Off  KY 
1817  [1/06/87] 

Floydsburg.  Ritter,  John,  House  [Early  Stone 
Buildings  of  Kentucky  Outer  Bluegrass  and 
Pennyrile  TRJ,  Old  Floydsburg  Rd.  off  KY 
1406  [1/06/87] 

Goshen  vicinity.  Bate,  John  Leslie,  House 
[Early  Stone  Buildings  of  Kentucky  Outer 
Bluegrass  andPennyrile  TRJ  E.  of  Buckeye 
La  off  KY  42  [1/06/87] 

U  Grange  vicinity,  Woolfolk.  William. 
House  [Early  Stone  Buildings  of  Kentucky 
Outer  Bluegrass  and  Pennyrile  TRJ.  Off  US 
42  [1/06/87] 


Ow«n  County 

New  Liberty  vidnity.  Hunter,  Jacob,  House 
[Early  Stone  Buildings  of  Kentucky  Outer 
Bluegrass  andPennyrile  TRJ  Off  KY  325 
near  Big  South  Foric  of  KY  Sliver  [1/06/87] 

Pandloton  County 

Falmouth  vidnity,  Aluck,  Dolph,  Smokehouse 
[Early  Stone  Buildings  of  Kentucky  Outer 
Bluegrass  andPennyrile  TRJ,  Milford  Rd. 
(1/08/87) 

Kentucky  vidnity,  Colvin.  Henry,  House 
[Early  Stone  Buildings  of  Kentucky  Outer 
Bluegrass  andPennyrile  TRJ  Colvin  Bend 
Rd.  [1/08/87] 

Peach  Grove  vidnity.  Immaculate  Conception 
Catholic  Church  and  Cemetery,  Stepstone 
Rd.  (1/28/87) 

race  County 

Pikeville,  Chesapeake  &■  Ohio  Passenger 
Depot  [Pikeville  MRAJ,  Hellier  Ave. 
[4/23/87] 

Robaitson  County 

Mt  Olivet  vicinity.  Metcalf.  Thomas,  House 
[Early  Stone  Buildings  of  Kentucky  Outer 
Bluegrass  and  Pennyrile  TRJ,  Off  US  S2 
[1/06/87] 

Shelby  County 

Shelbyville  vicinity.  Cross  Keys  Tavern 
Kitchen  and  Quarters  [Early  Stone 
Buildings  of  Kentucky  Outer  Bluegrass  and 
Pennyrile  TRJ  US  60  [1/08/87] 

Shelbyville  vicinity.  Dependency  on 
Mulberry  Creek  [Early  Stone  Buildings  of 
Kentucky  Outer  Bluegrass  andPennyrile 
77?/  Off  KY  1871  [1/06/87] 

Shelbyville  vicinity.  Fullenwielder,  Peter, 
House  [Early  Stone  Buildings  of  Kentucky 
Outer  Bluegrass  and  Pennyrile  TRJ  Off 
Aikens-Anderson  Ln.  W  of  Hebron-Scotts 
Station  Rd.  [1/08/87] 

Shelbyville  vicinity.  Stone  House  on  Clear 
Creek  [Early  Stone  Buildings  of  Kentucky 
Outer  Bluegrass  andPennyrile  TRJ,  Off  KY 
55  W  of  Bellview  Rd.  [1/06/87] 

Sponcor  County 

Rivals  vidnity.  Van  Dyke  House  [Early  Stone 
Buildings  of  Kentucky  Outer  Bluegrass  and 
Pennyrile  TRJ,  Buck  Henry  Foster  Ln.  [1/ 
06/87] 

Whitfield  vicinity.  Stone  House  on  Plum 
Creek  [Early  Stone  Buildings  of  Kentucky 
Outer  Bluegrass  and  PennyrileJ, 
Intersection  of  KY  1060  and  KY  1319 
(1/06/87) 

Taylor  County 

Campbellsville  vicinity.  Chandler,  John, 
House  [Early  Stone  Buildings  of  Kentucky 
Outer  Bluegrass  and  Pennyrile  TRJ,  Off  KY 
2ia  [1/06/87] 

Todd  County 

Elkton,  Gray,  John  Springhouse  [Early  Stone 
Buildings  of  Kentucky  Outer  Bluegrass  and 
Pennyrile  TRJ,  US  68  [l/0e/«7j 

Trigg  County 

Cadiz  vidnity,  McCaughan.  John.  House 
[Early  Stone  Buildings  of  Kentucky  Outer 
Bluegrass  and  Ptnayrite  TRJ.  KY  276 
(1/06/871  . 


WamnCounty 

Bowling  Green  vicinity,  Kirby,  Jesse, 
Springhouse  [Early  Stone  Buildings  of 
Kentucky  Outer  Bluegrass  and  Pennyrile 
TRJ.  Off  US  231  on  Love  Howell  Rd. 
(1/06/87J 

Smiths  Grove,  Smiths  Grove  Historic  District 
(Boundary  Increase)  [Warren  County 
MRAJ,  NW  comer  of  Second  and  Main  Sts. 
(5/20/87) 

Washington  County 

Fredericktown  vicinity,  Aou;K/5to/)9 
Smokehouse  [Early  Stone  Buildings  of 
Kentucky  Outer  Bluegrass  andPennyrile 
TRJ,  US  150  (1/06/87) 

Woodford  County 

Versailles,  Margaret  Hall,  117  Elm  St 

[8/03/87] 
Versailles,  Scearce  House,  McCracken  Pike 

(4/09/87) 
Versailles,  South  Main  Street  Historic 

District,  298-321  S.  Main  St  [7/02/87] 

LOUISIANA 

Avoyellaa  Pariah 

Bunkie  vicinity,  Oak  Hall,  LA  29  (11/06/86) 
Markaville.  Bordelon,  Alfred  H,  House,  511 
N.  Washington  [11/06/86] 

Beauragard  Pariah 

Merryville.  Burks  House,  Jet.  of  Railroad  Ave. 
and  Main  St  [9/06/87] 

Caddo  Pariah 

Greenwood.  Trosper  House,  304  Magnolia  St 

[5/14/87] 
Shrevcport  Fairfield  Historic  District, 

Fairfield  Ave.  and  adjacent  sts.  roughly 

bounded  by  OUve  and  Dalzell  Sts.,  Line 

Ave.,  and  Kings  Hwy.  [2/19/87] 
Shreveport  Highland  Historic  District. 

Roughly  bounded  by  Vine.  Gilbert,  and 

Topeka  Sts..  and  Irving  PI.  (2/19/87) 
Shreveport  Scottish  Rite  Cathedral  725 

Cotton  St  [11/06/86] 
Shreveport  Thrasher  House,  8515  Youree  Dr., 

Pioneer  Heritage  Center.  LA  State 

Univereity  (9/10/87) 

OaibonM  Parish 

Haynesville  vicinity,  Bumham,J.W„  House, 

Off  US  79  (1/22/87) 
Homer,  Todd,  Dr.  John  W.,  House,  306  Pine 

St  [1/22/87] 
Lisbon.  Killgore  House,  Jet  of  LA  2  and  LA 

518  [5/14/87] 
Marsalis  vicinity.  Tulip  Methodist  Church, 

Off  LA  518  [8/13/87] 

Do  Soto  Pariah 

Gloster  vidnity,  Scott,  Thomas,  House,  LA  S, 

4  mi.  E  of  Gloster  (11/06/86) 
Mansfield,  De  Soto  Parish  Courthouse,  )ct  of 

Adams  and  Texas  Sts.  (1/22/87) 

East  Baton  Rouge  Pariah 

Baton  Rouge  vidnity.  Audubon  Plantation 
House,  nan  Hoo  Shoo  Too  Rd.  (B/14/S7] 

Baton  Rouga.  Baton  Rouge  High  School  282S 
Govanunent  St  {ll/OS/86] 

Baton  Rouge.  Qipttal  Otf  PnM  Buikling.  340 
Florida  [10/16/87] 


LOUISIANA-Cantiauad 
iVaiiih 


ViUe  Platte.  LaToiu;  Altads.  Moasa.  lAB  & 
Main  (9/U/«7] 

IberiaPirish 

Jeaiteratte  vicfaHy.  Aafwde,  lA  V  [ijsajvl 


Piaquemine  vidnity.  Homestead  Plaatatha 
Complex,  LA  3066, 3  mi.  SW  of  I^aQuemlns 
[liy06/8^ 

Plaqueuilue.  Desobry  BuStSng.  Court  and 
Marshall  Sto.  [ll/06/8l|| 


Hiibodnoc  irtoWty,  Acwdn  nfaufuAxt 
Mirats  AeSMoled  fS/M/'S^ 

Masahonsagailah 

Baatrop,  Aofff  7%aa<rat  OS  1M  (a^M^ 

NatEntediM  PbUb 

'Natchitoches,  Texas  and  Pacific  Rmkoad 
Depot.  SUikSL^M^l 


Monroe  vidni^,  Whitehall  Plantation  Ibua*, 
Buckbmn  Bead  Rd.  I»/0i/a7] 


AieKfliMjrin,  wnjuMt,  MorgUL  Ihnnto,  2400 

Horseshoe  Dr.  {l/Z2fBf) 
Meeker,  fonae.  Wade  H„  Sr„  Housa,  Meeker 

nMm9m,€3eMn^\ui  Ifa— »  HBBOgOqaOr. 

[9/08/87]  y 

Ttoga.  TIagaCammiHmif,  Tfaga  Ri. 

[10/16M 
Woodworth.  Alexander  State  AN«*f 

Headqaaitan  AoAfir^  AJwc— der  Stale 

Forest  p/21/^ 

St  Landiy  Paifah 

Eunice.  LAwtf  TAootre,  200  W.  Park  Ave. 

[2/19/87] 
Opeloaaas.  Opehusas  City  Hall,  Jet  of 

Market  and  Bellevae  Sts..  Courtfaouse  Sq. 

(9/06/871 

St  Maty  Pariah 

Franklin  vicinity,  Dixie  Plantation  House,  LA 
!    182, 1  mi.  SE  of  Franklin  (5/29/S7] 

Venraion  Pariah 

Abbeville,  Abbeville  Commercial  Historic 

District  RougUy  bounded  by  Concord. 

State,  Lafayette,  and  Jefferson  Sts.  lS/21/ 

87] 
Abbeville,  Abbeville  Residential  Historic 

District  Roughly  bounded  by  W.  Oak.  W. 

SUte,  and  Chany  Sts,  and  the  Vermilion 

River  (O/OB/87] 

Vernon  Pariah 

Fullerton,  Falkrton  ttiO  aad  Towa.  Forest 
Service  Rd.  427  (lO/H^ 

Wa 


Minden.  Bank  of  Vebstar,  7M  Main  St 
[9/16/87] 

MAOiB 

AwoaiDok  CoiBily 

Houlton.  CaiyLsbmryi  W  Main  St  {t/Zk/Vl 
Hodtoa.  Ckmiand,  Edamd  U  Uoasa.  V 
Court  St  [6/12/87] 


Houlton,  UaHaaan  Chmrch  ofHomltoa. 

MflilBn'8t(6/2Syk7] 
Odcfidd.  OdifMdStatiam.  Statkn  St 

[6/25/87] 
Waahbuia.  iMMar.  Aaiqaaia  C /fouaai 

Main  St  (6/12/87) 

Cuanibaclaiid  County 

Portland.  Dyer,  Nathaniel  House,  ISO  Torii 

South  Bridgton.  Seatk  Bridgton 
CongngatiomelChorch.  FoaterriHe  Sd. 

[•ya/t7| 
Flraiddbi  Coudy 

Kii«Md./*itahiaft  ABafc,i*iMa,  Ui^Bt. 

[12/20/86] 
ttaUkfsv.Jity— Miles  JUaaurialLibnryi.  US* 

(3/13/87) 

Hancock  CBOBfty 

Sullivan  vicinity.  Gavin  l/Kitson  Sita, 
.  Addnaaaaatrictad  [S/U/071 


Augusta.  SL  Jtfaiy^^Aiwdb.  W  Waatam  Am. 
[6/12/87] 

Knoit€a«al7 

Camden.  Caatdaa  QparmHomse  Block.  Off 

USl[12/2B/aq 
Rockland,  BocUaadBaaidaatialUistonc 

ISatiiet,  BmffHy  bounded  hf  Ganita. 

Union.  Maaonte.  Jaead.  Umamrk.  and 

Broadway  Sta;  H/Ui/87] 


BooUdnty  vldn^y,  Daaiai^cave  JJfesmving 

Station.  Damariacove  Island  {O/is/BT} 
DamnlscottB,  Cojfin,  Stei^en.  House,  Main 

St  14/15/87] 
Dresden,  Bri^  Academy,  ME  127  and  ME 

197  [1/09/87] 
North  Edgecomb.  Congregational  Church  of 

Edgecomb.  Cross  Point  Rd.  [6/12/87] 

Oxiiard  County 

Fryeburg.  Parsons,  Marion.  House,  90  Main 

St.  [1/23/87] 
Otisfield  vicinity,  Sargent  Levi,  House, 

Otisfield  Gore  Rd.  (3/13/87) 
Waterford  vicinity,  McWain— Hall  House, 

MeWain  Hill  Rd.  (3/25/87) 


tCoBty 
Bangor,  Banger  Mental  Health  bistitute.  656 

SUte  St  [7/16/87] 
Hampden,  HaeipdeH  Congiegutional  ChunA, 

Main  Rd.  N  [6/28/87] 

Piacataquia  County 

Mito  ^iiKMtf.BrockmnySile{r>m9(L3). 
AdAvsa  RasMctad  [7/Z7/87] 

Milo  vicinity.  Sebec-Piscataquis  River 
Confluaaoe  Preld^oric  Ardteolegicel 
District  Addraas  RMttictad  (12/a«/86] 

Sagadahnr  Caunly 

Pejepacot  vicinity,  Pejepscot  Site,  Address 

Restricted  (0/12/tr) 
Phippsbarg  vidnHy.  Ingraham,  Ckmiim  fL, 

Cottage,  Off  MB  200  (12/20/06) 

Somerset  County 

Htackief.HiacUvOoodWiiilHeneHiaiaim: 
District  US  201  [1/00/07] 


Waldo  County 

Islesboro.  Grindle  Poiat  Light  Station,  Feny 
Rd.  [3/13/8:^ 

Washington  County 

Cherryfield.  Archibald— Adams  House,  MR 

193  (3/13/87) 
Danforth.  Union  Hall  Near  )ct  of  US  1  and 

MBU0[B/2S/67] 

York  County 

East  Limington  vicinity.  Chase,  CapL  Joaiak 
E.,  Ock^TAMJse;  Chase's  Mill  Ad. 
(3/2S/07) 

Old  Ordiasd  Beach.  St^p^  ina,  OPordand 
Ave.  [6/26/87] 

MARYLAND 


Bristol  vidnity,  Owens,  James,  Farm, 
Greenodc  Rd.  [0/21/87]  ^ 

GambriUs  victaiity.  Rosahill  2403  Bell  Branch 
Rd.  [5/29/87] 

BaMmora  Coun^ 

Catonsville.  CHd  Catonsville  High  School  a 
Winters  Ln.  (if  10/ V} 

BaiWmora  Independent  Oty 

Ba<liBwra(lnli|iandiWlORyi.  BaHiasan 
CollegeafDetaaiSatganr,  420-431 N. 
Eutaw8t|i/00/t7] 

Baltimore  (Initependent  City),  CathaOtaJHai 
HistaiiaOislriei.  Sanely  hsodad  by 


and  CHtfaadnl  Sts.  {4/17/07] 
BalttaonCIsdapeBdeBtCUy),  AnaM  Street 
ftsrar  ftent  001 S.  AM  SL  [4^00/07] 

Caintll  County 

New  Wiadaor  vidnity.  Avokm,  MD  01 

(9i/Oa/87J 
Taneytowa  Taaeytown  Historic  District  MD 

140  aoDd  104  (10/00/08) 
Union  MiRs  vicinity.  Ailer,  Sokmton,  Hoase, 

4029  Geet»g  Rd.  tO/lO/S7] 

Cadi  County 

Rising  Sun  vidnity.  Brown.  Mercer.  Hoase, 
1270  England  Creamery  Rd.  (5/20/87) 

Frederick  County 

Frederick.  Linden  Grave,  SdUrexQ. 

(0/10/87) 
New  Maricst  vidnity,  Drununine  Form.  0001 

Green  Valley  Rd.  [1/00/07] 
SabiilssviUa,  CaOan,  ViCtat,  School  Power 

House,  honiif^rftr] 

Harford  County 

Dar&igton.  Darhagloa  Historic  Oistrict  Main 
St.  ShuteawOe  Rd..  Quaker  Ln..  Ridunond 
Ave.,  and  Ttappe  Orardi  Rd.  [O/lO/OT] 

Jerusalem,  fanaahai  hhM  V&hga,  Jerusaleni 
and  Jartako  Rda.  [0/00/87] 

Joppa.  OIney,  1001  Old  Joppa  Rd  [7/00/07] 

Whitaiavd,<Sfa«s  Am^  ScAoo/.-Old  Pytesvllle 
Rd.  [7/10/07] 

Prince  George's  Coun^ 

AquasoB.  Saiat  hkay's  Reotery,  tOMS  Saiart 

Mary's  Church  Rd.  [9/10/87] 
Aqnaaco,  Saaityaide,  iflODS  Qr.  Bowan  Rd. 

[5/20/87] 
Vanrfa\\i\^\i,OVaaHoaaa.\ 

St  (0/04/(^ 
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MARYLAND— Continued 

Ctoom  }riciBity,  Bmokfield  of  the  Benya, 

12510  Molly  Berry  Rd.  (6/25/87] 
Croom  vicinity,  Waverly,  8901  Duvall  Rdl 

[6/02/87] 
Croom,  Coffren,  John  W.,  House  and  Store, 

10007  Croom  Rd.  (6/02/87] 
Latgo,  Mount  Lubentia,  603  Largo  Rd. 

[7/09/87] 
Upper  Marlboro  vicinity,  Woodstock,  87CB  SE 

Grain  Hwy.  [9/21/87] 

Waahingtoo  County  j 

Hagerstown,  Oak  Hill  Historic  District 
Roughly  bounded  by  W.  Irvin,  Potomac, 
and  Prospect  Aves.  and  Forest  Dr. 
[9/18/87] 


Wicomico  County 

Hebron  vicinity.  Western  Fields,  Porter  Mill 
Rd.  [6/12/87] 

MASSACHUSETTS  j 

BamstaUo  County 

Barnstable.  Adorns — Crocker— Fish  House 

[Barnstable  MRAJ.  449  Willow  St 

[3/13/87]  I 

Barnstable,  Ames,  Josiah  A.,  House  ■       I 

[Barnstable  MRAJ.  145  Bridge  St.  (9/18/87] 
Barnstable,  Ancient  Burying  Ground 

[Barnstable  MRAJ.  Phinney's  Ln.  [3/13/87] 
Barnstable,  Baker,  Nathaniel.  House 

[Barnstable  MRAJ  1606  Hyannis  Rd. 

[3/13/87] 
Barnstable,  Baker.  Capt.  Seth,  Jr.  House 

[Barnstable  MRAJ  35  Main  St.  [9/18/87] 
Barnstable,  Baxter.  Capt  Sylvester,  House 

[Barnstable  MRAJ  156  Main  St  [3/13/87] 
Barnstable,  Baxter.  Capt  Rodney  J.,  House 

[Barnstable  MRAJ  South  and  Pearl  SU. 

[3/13/87] 
BamsUble,  Baxter,  Charles  L,  House 

[Barnstable  MRAJ  77  Main  St  (3/13/87] 
Barnstable,  Baxter.  Shubael,  House 

[Barnstable  MRAJ  9  E.  Bay  Rd  [9/18/87] 
Barnstable,  Bearse,  Capt  Allen  H,  House 

[BamstableJ  48  Camp  St.  [3/13/87] 
Barnstable,  Bearse.  Capt  Oliver,  House 

[Barnstable  MRAJ  31  Pearl  St  [3/13/87] 
Barnstable,  Blish — Garret  House  [Barnstable 

MRAJ  350  Plum  St  [3/13/87] 
Barnstable,  Building  at  614  Main  Street 

[Barnstable  MRAJ  614  Main  St.  [3/13/87] 
Barnstable,  Building  at  608  Main  Street 

[Barnstable  MRAJ  606  Main  St.  [3/13/87] 
Barnstable,  Building  at  600  Main  Street 

[Barnstable  MRAJ  600  Main  St.  [3/13/87] 
BamstaUe.  Building  at  237-239  Main  Street 

[Barnstable  MRA],  237-239  Main  St 

[3/13/87] 
Barnstable,  Campbell,  Collen  C,  House 

[Barnstable  MRAJ  599  Main  St  [3/13/87] 
Barnstable,  Canary— Hartnett  House 

[Barnstable  MRAJ  113  Winter  St  [3/13/87] 
Bamatable,  Chase,  Lemuel  B.,  House 

[Bamatabh  MRAJ  340  Scudder  Ave. 

[3/13/87] 
Barnstable,  Codman,  Col.  Charles,  Estate 

[Barnstable  MRAJ  43  Ocean  View  Ave. 

[3/13/87] 
Banutable,  Crocker.  Benomi  and  Barnabas, 

House  [Barnstable  MRAJ  325  Willow  St. 

[3/13/87] 
Barnstable,  Crocker.  Lot  House  [Bamatable 

AfRA/.  284  GopnQld  St  [3/13/87) 
Bainstabie.  Crosby  House  [Baiaatable  MRAJ. 

33  Pine  St  (3/13/87] 


Baiiutable,  Crosby,  Daniel,  House 

[Barnstable  MRAJ  18  Bay  St  (9/18/87) 
Barnstable,  Fuller  House  [Barnstable  MRAJ, 

Parker  Rd.  [3/13/87] 
Barnstable,  Gifford  Farm  [Barnstable  MRAJ, 

281  Cotuit  Rd.  [3/13/87] 
Barnstable,  Gleason.  Dr  Edward  Francis. 

House  [Barnstable  MRAJ  88  Lewis  Bay  Rd. 

[9/18/87] 
Barnstable,  Goodspeed  House  [Barnstable 

MRAJ  271  River  Rd.  [3/13/87] 
Barnstable,  Gray.  Capt  Thomas,  House 

[Barnstable  MRAJ  14  Main  St  (3/13/87) 
Barnstable,  Hallett  Capt  William,  House 

[Barnstable  MRAJ  570  Main  St  (9/18/87) 
Barnstable,  Hallett  Seth,  House  [Barnstable 

MRAJ  110  Main  St  [9/18/87] 
Barnstable,  Harlow  Homestead  [Barnstable 

MRAJ  391  Main  St  [9/18/87] 
Barnstable,  Hawley.  Gideon,  House 

[Barnstable  MRAJ  4766  Falmouth  Rd. 

[3/13/87] 
Barnstable,  Hinckley,  Nymphus,  House 

[Barnstable  MRAJ  38  Bay  St  (3/13/87) 
Barnstable,  Hinckley,  Capt  Joseph,  House 

[Barnstable  MRAJ  142  Old  Stage  Rd. 

[3/13/87] 
Barnstable,  Hinckley,  S.  Alexander,  House 

[Barnstable  MRAJ  151  Pine  St.  [9/18/87] 
Barnstable,  Hinckley  Homestead  [Barnstable 

MRAJ  1740  S.  County  Rd.  (9/18/87) 
Barnstable,  Hyannis  Road  Historic  District 

[Barnstable  MRAJ  Bounded  by  Old  King's 

Hwy.,  Bow  Ln.,  Cape  Cod  Branch  RR 

tracks,  and  Hyannis  Rd.  (3/13/87) 
Barnstable,  Isham,  Herman,  House 

[Barnstable  MRAJ  1322  Main  St  (3/13/87) 
Barnstable,  Jenkins— Whelden  Farmstead 

[Barnstable  MRAJ  221  Pine  St.  (3/13/87) 
Barnstable,  Jenkins,  John,  Homestead 

[Barnstable  MRAJ  Church  St.  (3/13/87) 
Barnstable,  Jenkins,  Joseph,  House 

[Barnstable  MRAJ  310  Pine  St  (3/13/87) 
Barnstable.  Liberty  Hall  [Barnstable  MRAJ 

Main  St.  [3/13/87] 
Barnstable,  Lincoln  House  Club  [Barnstable 

MRAJ  135  Bridge  St.  [3/13/87] 
Barnstable,  Lovell  Nehemiah.  House 

[Barnstable  MRAJ  691  Main  St  (9/18/87) 
Barnstable.  Marstons  Mills  Hearse  House 

and  Cemetery  [Barnstable  MRAJ  MA  149 

(3/13/87) 
Barnstable,  Marston,  William.  House 

[Barnstable  MRAJ  71  Cotuit  Rd.  (3/13/87) 
BamsUble,  Merrill  Estate  [Barnstable  MRAJ 

1874  S.  County  Rd.  (9/18/87) 
Barnstable,  Methodist  Church  [Barnstable 

MRAJ  Main  St  (3/13/87) 
BamsUble,  Old  King's  Highway  Historic 

District  [Barnstable  MRAJ  Old  Kill's 

Highway  between  Sandwich  town  line  on 

the  West  to  Yarmouth  town  line  on  the 

East  (3/12/87) 
Barnstable,  Osterville  Baptist  Church 

[Barnstable  MRAJ  Main  St  (9/18/87) 
Barnstable,  Phinney,  William  and  Jane. 

House  [Barnstable  MRAJ  555  Phinney's  Ln. 

(3/13/87) 
BamsUble.  Rhodehouse,  Nelson,  House 

[Barnstable  MRAJ  131  Main  St  (3/13/87) 
BamsUble,  Richardson.  John.  House 

[Barnstable  MRAJ  242  Ft^mey'a  la. 

(9/18/87) 
BamsUble.  Round  House  [Barnstable  MRAJ, 

971 W.  Main  St  [3/13/87] 


BeioMtable,  Sampeoa's  Faify— Josiah 

Sampson  House  {Barnstable  MRAJ  40  Old 

King's  Rd.  [9/18/87] 
BamsUble.  Sn/tAi  Matthias,  House 

[Barnstable  MRAJ.  375  Cedar  St  (3/13/87) 
Barnstable,  Town  Line  Boundary  Marker 

[Barnstable  MRAJ,  410  High  St.  (9/18/87) 
Bamatable,  Town  Line  Boundary  Mazier 

[Barnstable  MRAJ  Great  Hill  Rd.     ( 

i9l-i»[S7] 
Bamatable.  Town  Boundary  Marker 

[Barnstable  MRAJ  Race  Ln.  at  Sandwich 

town  line  (9/18/87) 
BamsUble,  Weeks,  Barzillai.  House 

[Barnstable  MRAJ  313  Hi^  St.  [3/13/87] 
Barnstable,  Whitman,  Josiah  B.,  House 

[Barnstable  MRAJ  210  Maple  St  (3/13/87) 
Bourne  vicinity,  Cleveland  Ledge  Light 

Station  [Lighthouses  of  Massachusetts  TRJ 

Cape  Cod  Canal  (6/15/87) 
Bourne,  Wing's  Neck  Light  [Lighthouses  of 

Massachusetts  TRJ  Wing's  Neck  Rd. 

[6/15/67] 
Chatham,  Chatham  Light  Station 

[Lighthouses  of  Massachusetts  TRJ  Main 

St.  [6/15/87] 
Eastham.  Beacon,  The  [Lighthouses  of 

Massachusetts  TRJ  Nauset  Beech 

[6/15/87] 
Eastham,  Nauset  Beach  Light  [Lighthouses  of 

Massachusetts  TRJ  Nauset  Beach 

[6/15/87] 
Eastham,  Three  Sisters  of  Nauset  (Twin 

Lights]  [Lighthouses  of  Massachusetts  TRJ 

Off  Cable  Rd.  [6/15/87] 
Fahnouth,  Nobska  Point  Light  Station 

[Lighthouses  of  Massachusetts  TRJ 

Nobska  Rd.  [6/15/87] 
Provincetown,  Long  Point  Light  Station 

[Lighthouses  of  Massachusetts  TRJ 

Herring  Cove  Beach  (9/28/87) 
Provincetown,  Race  Point  Light  Station 

[Lighthouses  of  Massachusetts  TRJ  Race 

Point  Beach  (6/15/87) 
ProvincetoMm.  Wood  End  Light  Lookout 

Station  [Lighthouses  of  Massachusetts  TRJ 

Long  Pt.  [6/15/87] 
Truro,  Highland  Light  Station  [Lighthouses  of 

Massachusetts  TRJ  Off  SR  6  [6/15/87] 

Baikshire  County 

Richmond,  Nichols— Stamer  House,  Swamp 

Rd.  [9/17/87] 
Washington,  Upper  Histaric  District 

[Washingtan  MRAJ  Roughly  between 

Branch  and  Frost  Rds.  on  Washington 

Mountain  Rd.  (9/02/87) 

Biiatol  County 

Fall  River,  Borden  Flats  Light  Station 

[Lighthouses  of  Massachusetts  TRJ 

Taunton  River  (6/16/87) 
Fall  River,  Sacred  Heart  School  [Pall  River 

MRAJ  90  Linden  St  (3/08/87) 
New  Bedford.  Butler  Flats  Ught  Station 

[Lighthouses  of  Massachusetts  TRJ,  New 

Bedford  Channel  (6/15/87) 

Dukes  County 

Edgartown.  Cape  Page  Light  /Lighthouses  c/f 

MassachaaetU  TRJ  Chappaqniddick  bland 

(9/28/87) 
Et^aitown,  Edgartown  Harbor  L^t 

[Lighthouses  of  MassachuseOt  TRJ,  Off  N. 

Water  St  (8/15/87) 


MASSACHUSETTS-Continued 

Gay  Head.  Cay  Head  L^fL^thouses  of 

Massachusetts  TRJ  LighlfaowM  M. 

(6/15/87) 
Gosnold.  Tarpaulin  Core  Ught  [Ughthousea 

of  Massachusetts  TRJ  Neushon  Island 

[6/15/87) 
Oak  Blufb.  East  Chap  Light  [Lighthouses  of 

Massachusetts  TRJ  U^tfaouae  Rd. 

(6/15/87) 
Ttobury.  Weal  Chop  Light  Station 

[Lighthouses  ofMasaachuaetta  TRJ  W. 

Chop  Rd.  [6/15/87] 

BMexCoonty 

Beverijr.  Hospital  Point  Ught  Station 

/Li^thousea  of  Massachusetts  TRJ. 

Bayview  Ave.  (9/28/87) 
Danvers,  Spmgue  House.  59  Endicott  St 

(7/02/87) 
Gloucester  Annisquam  Harbor  Light  Station 

fUghthouses  of  Massachusetts  TRJ 

Wigwam  Pt  (6/15/87) 
Gloucester,  Eastern  Point  Light  Station 

[Lighthouses  of  Massachusetts  TRJ 

Eastern  Pt  (9/30/87) 
HaverfaiU.  Peabody  School.  170  Salem  St 

(10/23/88) 
HaveriiiU.  School  Street  SchooL  40  School  St 

(10/23/86) 
Marblehead.  Marblehead  Light  [Lighthouses 

of  Massachusetts  TRJ.  Marblehead  Neck 

(6/15/87) 
Newburyport  Newburyport  Harbor  Light 

[Ughtkouses  of  Massachusetts  TRJ 

Northern  Blvd.  (6/15/87) 
Newburyport  Newburyport  Harbor  Front 

Itange  Ught  [Ughthousea  of  Massachusetts 

TRJ  Merrimac  River  Coast  Guard  SUtlon 

(8/15/87) 
Newburyport  Newburyport  Harbor  Rear 

Range  Ught  [Ligjtthousee  of  Massachusetts 

TRJ.  Water  St  near  Merrimac  River 

(6/15/87) 
Rockpori  Straightsmouth  Island  Light 

[Ughthousea  of  Massachusetts  TRJ, 

Straightsmouth  Island  (6/15/87) 
Salem.  Derby  Wharf  Li^t  Station 

[Lighthouses  (rf  Massachusetts  TRJ  Derby 

Wharf  (6/15/87) 

Hampdeo  Coonty 

Sprm^eld,  Ethel  Apartment  House,  79 

Patton  St  (3/06/87) 
Springfieki  Laurel  Hall.  72-74  Patton  St  {3/ 

08/87] 
Westfleid.  Van  Deusen  H.  M..  Mtip 

Company,  42  Amotd  St  (2/18/87) 

Hampshire  County 

Ware.  Ware  MiUyard  Histork:  Ostrkst 
Roughly  Iwunded  by  South  St,  the  Ware 
River.  Upper  Dam  Complex.  Park  St..  Olie 
Ave.  and  Churdi  St  (ll/»/88) 

MiddleeeK  Coaoty 

.  CambrldgSf  CojnfirN^  CiMruiaR'HMDrilc 
Dietrict  (Boandary  Increase  and  Decrease) 
[Cambridlge  MRAJ  Roughly  NW  of 
Waterfaouse  St  on  CoBOord  Ave.  between. . 

.  .  Garden  and  Pollen  Sts.  (1/28/87)     .  ■ 
CambridgK  Harvard. Union  fCa 


MRAJ  Qubifi^  aidflarvard  Sis:  ll/28/8f] 
Cambrrage.  Sears  Tower— Harvard 
ObeermtoirfCfanbridge  AAIA^  «»  Gssdmi  - 
8t  (2/28/171 


Maiden.  Daniels.  Charlea  A..  SchooL  Daniels 

St  (1/06/87) 
Newton.  Hyde  Avenue  Hiatoric  Diatrict 

/Afewton  MRA/,  38. 42. 52, 59.  and  62  Hyde 

Ave.  (12/23/86) 
Newton.  Potter  Eatate  [Newton  MRAJ  6S-71 

Walnut  Pk.  (12/23/88) 
Newton.  Sacco    Pettee  Machine  Shops  ■ 

[Newton  MRAJ  156  Oak  St  [12/23/86] 
WtUtham,  Lawrence,  Phineaa.  House.  257 

TrapeloRd.  (8/20/87) 
Winchester,  Winchester  Center  Historic 

District  Roughly  bounded  by  Mt  Vemon 

and  Washington  Sts..  Watetfleld  Rd^ 

Church  and  Main  Sts,  (11/21/88) 

Nantudcet  County 

Nantucket  Brant  Point  Light  Station 
[Lighthouse  of  Massachusetts  TRJ  Bnuit 
Pt  (9/28/87) 

Norfolk  County 

Dover.  Elm  Bank,  Bounded  by  the  Charles 
River  to  the  W,  N,  and  E,  and  the  carriage 
path  to  the  S.  off  900  Washington  St 
(7/10/87) 

Needham.  Piiller,  Robert  House.  3  Buirill  Ln. 
(9/08/87) 

Needham.  Grover,  Emery.  Building.  1330 
Highland  Ave.  (8/20/87) 

Ptymouth  Comty 

Brockton.  Brockton  Edison  Electric 

illuminating  Company  Power  Stolion,  70 

School  St  [9/17/87] 
Hull  vidntty.  Graves  Ught  Station 

[Lighlhou'aes  of  Massachusetts  TRJ.  N  of 

Hull  in  the  Massachusetts  Bay  (9/28/87) 
hAaiioxuBirdhland  Light  [Ughthousea  of 

Massachusetts  TRJ  Sippican  Harbor . 

(9/28/87) 
Mattpoisett  Ned  i'oiht  Ught  [Ughthouses  of 

Maasachuaetts  TRJ.  Ned  Point  Rd. 

[6/15/87] 
Plymouth.  Plymouth  Poet  Office  Building.  5 

Main  St.  (10/23/86) 
Scituate.  Minot's  Ledge  Light  [Ughthousea  of 

Maasachuaetts  TRJ  Minot's  Ledge 

(6/16/87) 
Sdtuate,  Scituata  Light  [UghUmusea  of 

Maasachuaetts  TRJ,  Cedar  Pt  IB/lS/87] 

Suffolk  CouBty 

Boston.  Abbotafctrd.  300  Walnut  Ave. 

19/16/87) 
Boston.  Boaton  Common.  Beacon.  Phik. 

Tremont  Boylston,  and  Charietf  St 

[2/'27/87) 
Bdeton.  Boaton  Public  Garden,  Beacon. 

Chariea.  Boylston,  and  Arlington  Sts. 

(2/27/87) 
Boston.  Congreu  Street  Fire  Station.  344 

Congress  St  (9/03/87) 
Beelon.  Harvard  Stadium.  80  N.  Harvard  St 

(2/27/87) 
BoatOB.  Ijmg  laland  Head  Light  [Lighthouses 

of  Massachusetts  TRJ  Long  Island 

18/18/87) 
Boston.  Monuaient  Square  Historic  District 

MonumentSq.  j6/oe/87^ 
Boeton.  New  Riding  Cbib.  52  Hemenway  St 

(8/ao/«7) 
Boston,  S<dnl  Augustine-  Chapel  and 
-'    Cetiietery:  Ooichester  St  between  W-  SixHi 
;«idTwk)rSt».(9/M/87) 


Worcester  County 

AthoL  Old  Town  HalL  1307  Main  St 

(6/17/87) 
Westborough.  West  Main  Street  Historic 

District  Roughly  bounded  by  Milk.  Maia 

Blake,  and  Pay  Ste.  [6/16/87] 
Westminster.  Wood  Nathan,  House.  164 

Worcester  Rd.  [9/16/87] 
Westminster.  Wood  Ahi/ah,  House.  174 

Worcester  Rd.  (9/17/87) 
Winchendon.  Old  Centre  Historic  District 

Roughly  Old  County  and  Baldwinsville 

Rds..  Hale  SU  and  Teel  Rd.  (9/18/87) 

MICHIGAN 

ABegan  CoiiBtjr 

AUegan.  Bom.  Engetbert  B.,  House  [Allegan 

MRAJ  128  HiU  St  [3/12/87] 
Allegan,  Bom,  Edward  D.,  House  [Allegan 

MRAJ  158  Hill  St.  (3/12/87) 
Allegan.  Brown,  William  H.,  House  [Allegan 

MRAJ  800  Ely  St  (7/08/87) 
Allegan,  Downtown  Allegan  Historic  District 

[Allegan  MRAJ  Roughly  bounded  by 

Trowbridge.  Locust  Hubbard,  Brady,  and 

Water  Sto.  (3/12/87) 
Allegan.  Ftaiiks.  Henry,  House  [Allegan 

MRAJ  535  Ely  St  (3/12/87) 
Allegan.  Griswold  Civic  Center  Historic 

District  [Allegaji  MRAJ  Roughly  bounded 

by  Hubbard.  Wafawt  and  Trowbridge  Sts. 

(3/12/87) 
Allegan.  LiV/y,  Augustas.  House  [Allegan 

M»A/,  132  Cora  St  (3/12/87) 
Allegaa  Marshall  Street  Historic  District 

[Allegan  MRAJ  231-237. 336-706. 232-630 

Marshall  St  [3/12/87] 
Allegan.  Messenger.  William  C,  House 

[Allegan  MRAJ  310  River  St  [3/12/87] 
Allegan.  Oakwood  Cemetery  Chapel  [Allegan 

MRAJ  Arbor  St  [3/12/67] 
Allegan,  Pritahard's  Outlook  Historic  District 

[Allegan  MRAJ  Rou^y  bounded  by  Park 

Dr.,  Walnut  (descent  and  Davis  Sts. 

[7/06/87] 
Allegan,  Stedman,  Sarah  Lowe.  House 

[Allegan  MRAJ  632  Grand  St  13/12/87] 

Barry  County 

Hastings,  Shriner—Ketcham  House,  327 
Shriner  St  [3/17/87] 

Eaton  County 

Grand  Ledge.  River  Ledge  Historic  District 
(efferson.  Scott,  am)  Lincoln  SU.  between 
Fruiklin  and  Maple  Sts.  [9/24/87] 


iCounty 

Petoskey,  East  Mitchell  Street  Historic 
District  [Petoskey  MRAJ  Roughly  bounded 
by  Rose,  Kalamazoo,  State,  Howard, 
Michigan,  and  Division  [11/12/86] 

Petoskey,  Mineral  Well  Park  [Petoskey 
MRAJ  W.  Uke  St  (3/25/87) 

Petoskey,  Petoskey  Downtown  Historic 
District  [Petoskey  MRAJ  Roughly  bounded 
by  Rose.  Division^  Michigan,  and  Petoskey 
(11/12/86) 


tCouBty 

Flint /oiAoMA  Abner  C  House,  825  East  St 
12/19/87) 


-    I 
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Fife  Lake  vicinity.  Fife  Lake—Unkm  Diatrict 
/^faL  i  SoAonftouae,  S020  PSe  Lalw  M. 
|a/27/t7) 

Houghton  Couuljf 

Houghton,  Saint  Ignaiiu  Loyoia  Omck  303 
E.  Houghton  Ave.  (8/09/87] 

Huion  County 

Port  Austin.  Winsor  and Snover Sank] 
Building.  8648  Lake  St  {3/18/87] 

Kent  Cotinty 

Grand  Rapids,  Villa  Maria.  1315  Walker  NW 

(3/27/87) 

Lapeei  Comity 

Imlay  City.  Palmer,  Cbarlea.  House,  240  N. 
Main  St.  (6/12/87] 

Howell.  Howell  Dommtotm  Historic  Dhtrict, 
RoogUy  botmded  by  Cliitton.  Barnard. 
Sibley,  and  Chestmit  Sts.  (2/27/87] 

MaaiaiM  County 

Kaleva.  Makinea.  fohn  /..  BoUhHeuM.  145S1 
Wuoksi  Ave.  (7/00/87] 

MocOTti  Connty  t 

Big  Rafiida.  Fairman  Guiding.  102-468  S. 

Michigan  Ave.  (2/12/87] 
Big  Rapida.  NiabeU  Buildiag.  101 S.  Michigan 

Ave.  (12/0«/8^ 

SmtoR.  Gftbert  Gifea,  Hoate,  306  N. 
Cambum  St  (2/12/87] 

Otkland  Connly 

Coaunerae  vacinity.  Andnwa-'Leggett  Houae. 

722  Farr  St  (e/tZ/a^ 

SUnmHMe  County  ' 

Durand  vianity.  WUIiawa—Cok  Home,  «tlO 
Newburg  Rd.  (12/04/86]  i 

WaahtMMwCMMly  I 

Ann  Aibor.  Nickels  Arcade,  328-330  S.  State 

St  (7/00/87] 
Chelsea.  MichJgon  Ceatml  RaUroad  Chelsea 

Depot,  ISO  Jackson  SL  (6/12/87] 

Wayne  County 

Detroit  King,  L  B.  and  Co.  Building,  1274 

Ubrary  (6/12/87] 
Detroit  Players.  The,  3321  E.  )efferaon  Ave. 

(6/12/87) 
Crosse  Pointe  Farms,  Academy  of  the  Sacred 

Heart.  171  Lake  Shore  Dr.  (8/25/87] 

WwdatdCoMty 

Cadillac  Mitchell,  Chariea  T.  Hoase,  118  N. 
Shelby  St.  (12/01/88] 

MINNESOTA  ,. 

CookC— ly 

Grand  Marats.  Scatt.  Jim.  Fishhouee,  IJ6  61  at 
Fifth  Ave.  110/23/86]  ,  i 

Fraabon  County 

Albert  Lea.  Albert  Lea  Commercial  Historic 
District.  N.  Broadway  Ave.  between  Water 
and  E.  Main  Su.  (7/16/87] 


Minneapolk.  KKfafteOuiibAuUuvMLA 
3252  lomdak  Am.S  [VUvtft^ 

lackion  County 

lackaon  vicinity,  Moata.  Gaotge  M„ 
Faaastaad.  CR  4  llifff^V} 

KandhroUCouaAy 

Lake  Lillian  vicinity,  Boscb.  /aha.  Faaastaad, 

CR  4  (4/23/87) 
Willmar  •ncxa.ty.District  School  No.  5S.CR^ 

and  US  71  (4/10/87] 

MartinCoonty 

Sherbuni.  Sherburn  Commercial  Hietotic 
District.  Usm  St  N  Utwem  ttaal  and 
Second  Sta.  (8/03/87] 

Mower  County 

Austia  Paramount  Theater,  125  Fourth  Ave. 
NE(10/2a/a6] 

Hoe  Connty 

Faribault  Administration  Building'  Girls' 
Dormitory.  Miaaesota  Schooler  the  Deaf, 
MN  299  (11/06/86] 

St  Louis  Ouuuty 

Duluth,  Duluth  Civic  Center  Historic  District, 
Fifth  Ave.  W  and  First  St  (11^/88] 

Steele  Connty 

Owatonna.  Pillsbary  Aoodemy  Campus 
Historic  Diatact.  815  &  Grove  St  (1/22/871 

wMoowan  uianty 

LaSalle  vicinity.  Nelson  andAlbia 

Cooperative  MarcaatUs  Aaaociation  Store. 

CR  6  (1/07/87) 
SL  lames,  Watonwan  County  Courihouae, 

Seventh  St.  S.  and  Seaond  Ave..  S. 

(1/07/87) 

Elba  vicinity,  Huamelberg.  WUUam.  Homo. 
CRb  28  and  37  (10/23/8(4 

MISSISSIPn 

AdawCoaaty 

Natchez  vicinity.  Hillside,  HutchM  y^"'^^ 

Rd.  [9/15/87] 
Natchez  vicinity,  Smithland,  1  mi.  S  of 

Kingaton-Hutchias  Rd.  (4/«e/87] 

AkoraCanaly 

Corinth  vicinity.  Union  Battery  F.  Battle  of 
Corinth,  RabbUt  Kanch  M.  t^ttHfV] 

Attala  Conaty 

Kosdosko.  AiKterson.  Col  Chop,  House 
/Johnson.  Andrew,  Architecture  in  North 
Mississippi  TR],  402  N.  Jackson  SL 
(2/28/87] 

Kosciusko,  Jackson  Brown  House,  W  N. 
Wells  St  (2/06/87] 

CatwMCoaaly 

Oklahoma  vicinity.  French  Site  (22H0566J. 
Address  Restricted  (11/06/86] 

ChfckaaawCiilj 

Okolona,  Merchants  and  Farmers  Book 
Building.  423  Main  8t  (8/14/87] 


Chy( 

P^o  Alia  \iiUt9.Jbmim  of  Bah  Alto, 

Addreas  Restricted  (8/20/87) 

Fonaat  Vanrttg 

Hattiesbaig.  OU  HatUesburg  High  Sctoai. 
848  Mail  8L  (6/18/87] 

Hancocfc  Cauuty 

Bay  St  Louia.  Glen  Oak— Kimbnagh  Hoaaa 

IBmr  St.  Louis  MBAJ.aObN.Beackm.vd. 

(11/21/88] 
Bay  St  Louis,  Taylor  House  [Bay  St  Louis 

MRAJ,  806  N.  Beach  Blvd.  (ll/a/«q 
Bay  St  Louis.  Taylor  Sabaol^^  St.  Itauia 

MRAJ.  ue  Leonud  8L  |1/15/^ 
Bay  St  Louis.  Webb  Sciool/Gu^  Coast 

ComnuaHy  Aotioa  AgsacyJBay  St  Louia 

MRAJ.  300  Third  St  (11/21/88] 

Biloxi,  Bass,  Raymond.  Site  f22HRB36X 
Address  Restricted  (2/26/87] 

Holmes  County 

Cruger  vicinity.  Piench  Site  (22HOSBSJ. 

Address  Restricted  (11/86/86] 
Goodman  vicinity,  Cowsiert.  Joe,  Place  Site 

fS2H0607},  Address  Restricted  (2/27/87] 
Lexington  vicinity.  Providence  Motind 

(22HOIH9),  Addms  Restricted  (3/01/87] 
Pickens  vieMty.  OU  Hoover  Platx  She 

(ZtHOSOZJ.  Address  Restricted  (3/01/87] 

Jackson  Conaty 

Gautier  vicinity.  Gmvehne  Moand  Site 

(BJKS08).  Address  Restricted  {7AB/87] 
Mom  PMBtt  DootznT,'  A.  F*t  tiou9^  SOBS 

Griffin  St  {S/Z8/87] 
Ocean  Springs,  Bertuccini  House  and 

Bmbershop  fOceaa  Springs  MRAJ  9»- 

•t«A  WaAington  Ave.  |e/0»/87] 
Ocean  Ajjiiugs,  Carter— Ctdhwoy  Hotma 

[Ocean  Springs  MRAJ,  916  SUte  9L 

(4/20/87] 
Ocean  gpitegs.  CpcAraji    Cossnwovo  Hoaaa 

{Ocean  Si/m'ngs  MRAJ.  tOOORoUnsoa  9L 

(4/20/871 
Ooean  Spilags,  Hahtead  Place  fOoeaa 

SpringsJ,  E.  Beach  Dr.  (4/20/^) 
Ocean  Springs,  Hansen — Diakay  House 

[Ocean  Springs  MRAJ,  108  Sbearwatsr  Dr. 

(4/2B/8TJ 
Ocean  Springs.  House  at  1112 Bowen  Avenue 

/Ocean  firings  MRAJ.  1112  Bowen  Ave. 

(4/20/87] 
Ocean  Springs.  Hoase  at  1410 Bowen  Avenue 

[Ocean  Springs  MRAJ,  1410  Bowen  Ave. 

(4/20/87) 
Ocean  Springs,  Indian  brings  Historic 

District /Ocean  Springs  MRAJ,  Iberville  St, 

Church  St..  and  Washington  Ave.  N 

(4/20/871 
Ocean  Springs,  Keys,  Thomas  Isaac,  House 

[Ocean  Springs  MRAJ  1*17  DeSoto  Ave. 

(4/20/87J 
Ocean  Springs.  Lover's  Lane  Historic  District 

[Ocean  ^uinga  MRAJ  Lover's  Ln. 

(6/08/87] 
OcesDSpiia^MarbhSprii^  Historic 

District  fOcaan  Springs  MRAJ.  Along 

Ibervflk  Ave.,  between  Waahini«oa  Ave.  N 

and  Sunset  Ave.  (4/20/87) 
OoaM&ftiBg<s,0'Kaafa-ClaH[Boardirfg 

House  /Ocean  Springs  MRAJ,  2122 

Government  St  (4/20/87] 


MISSISSIPn— Continued 

Ocean  Springs.  OldParmera  and  Merchants 

State  Bank  [Ocean  Strings  MRAJ.  9M 

Washington  Ave.  (4/20/87] 
Ocean  Springs,  Saint  John  'a  Bpiaoopal 

Church  [Ocean  Springs  MRAJ.  NW  oonier 

of  Raybum  and  Potter  Ave.  (4/90/87) 
Ocean  Springs.  Sullivan— Chamhy  Historic 

District  [Ooean  Springs  MfMA^hearwater 

Dr.  and  Holoomb  Blvd.  (4/20/87] 
Ooean  S^prings.  Vanchave  CoUagt  [Ocean 
,    Sprinm  MRAJ,  1302  Government  Si. 

(4/20/87) 
Pascagoula  vicinity,  Aoum/Zs/om/ 

Lighthouse,  SW  comer  of  RoUnd  Island 

(10/00/86) 

Jeffenon  Coimty 

Fayette,  Hughes— Clark  Houses  221 
\    Poindexter  SL  (8/03/87) 

Jones  County 

Laurel  Laurel  Central  Historic  Diatrict 
Roughly  bounded  by  Tenth  and  lUrteenth 
Sts..  First  Ave.,  Seventh  and  Fifth  Sts..  and 
Eighth  Ave.  (9/04/87) 

Laurel,  Rogeta.  Newell,  House,  706  N.  Sixth 
Ave.  (4/20/87) 

Laudefdals  County 

Metidiaji.  East  End  Historic  District 
[Meridian  MRAJ,  Roughly  bounded  by 
Sixteenth  St..  Eleventh  Aye..  Fourteenth 
St.,  Fourteenth  Ave..  Fifth  St,  and 
Seventeenth  Ave.  (8/21/87] 

Meridian.  Highlands  Historic  District 
[Meridian  MRAJ  Roughly  bounded  by 
Fifteenth  SL,  TUrty-fourtb  Ave.,  Fifth  St, 
Nineteenth  St.  and  Thirty-sixth  Ave. 
(8/21/87) 

Meridian,  Highland  Park  Dentiet  Carousel 
and  Shelter  Building.  WfltilandPajk 
(2/27/87) 

Meridian.  Mid-Town  Historic  District 
[Meridian  MRAJ  Roughly  bounded  by 
Twenty-third  Ave.,  Fifteenth  St..  Twenty- 
eighth  Ave.,  and  Twenty -second  St 
(8/21/87] 

Meridian.  Popfar  Springs  Road  Historic 
District  [Meridian  MRAJ,  Roughly  bounded 
by  Twenty-ninth  St.,  Twenty-third  Ave., 
Twenty-second  St,  and  Twenty-ninth  Ave. 
(6/21/87) 

Meridian.  West  End  Historic  District 
[Meridian  MRAJ,  Roughly  bounded  by 
Seventh  St,  Twenty-eighth  Ave..  Shearer's 
Branch,  and  Fifth  St  (8/21/87) 


I  County 

Montioello  vicinity.  Lowe—Steen  Site 
(22LWS11).  Address  Restricted  (3/01/87) 

Oma  vicinity.  George  Mound  (22LWSn), 
Address  Restricted  (3/01/87) 

LeaksCaimty 

Carthage  vicinity,  Ste^  Mound  Site 
(22LK28),  Address  Restricted  (1/14/87) 

LowAdas  County 

Cplumbus  vicinity,  Bethel  Presbyterian 
Church,  12  mL  off  US  45  (13/19/88] 

Madison  County 

Goshen  Springs  vicinity.  White  Perch 
ParadiaaSite{2aMDB41).  Address 
Restricted  (2/27/87] 


OktUMia  County 

StariiviUe.  OiOaapta  •Jackson  House.  SE 
comer  Iiffit2  and  MS  25  (11/06/86) 

PttnCeunty 

Jackson.  Lane  College  Historic  District  Lena 
Ave.  f7/te/87] 

RankfaiCouaty 

Branddn-vidaity.'T^trcotto //ousA  SKof 

Brandon  on  MS  17  (8/04/87) 
Goshen  Springs  vicinity,  Annsiroitg  S/te 

/22A<45»SA  Addren  Raetricted  (2/02/87) 
RieUeAdi  MiatatfaUt  Home  M»»4tOf  Old 

Hwy.48S  (12/18/88) 

ShnpsoBOwa^ 

Peari  vicinity,  bewia,  L'Dora,  Mound 
/27S/5;.^.Address«aetricted{S/0l/87] 

Smith  County 

Taylorsyille,  Taylorsville  Signal  Office  and 
Watkitts  General  Store.  328  Eureka^  - 
(11/06/86)  -    ■' 

Tallahatchie  County 

Sunmer  vidnity,  A^fbr^  5/fe/2?775(»/ 
Address  Restricted  (10/16/8^ 

l^mlca  Onualy 

Crenshaw  vicinity.  Canon  Site  f2aTU523J. 

AddFMt  Restrieted  (1/07/87) 
Dundee  vicinity.  Duitdde  Site  (znvsoi). 

Address  Restricted  (1/07/87) 
Evansville  vicinity,  Evansville  Mounds 

(2ZTUB021  Address  Restricted  (1/07/87) 
Emmsvmeskialtyi  Owens  Site  (22TtfSl2), 

Addiess  Restricted  (l  /07/87) 
Hoilywoad  vicinity.  Johnson  Cemetery.  Site 
■  (2ZTUS16),  Address  Restricted  (1/07/87) 

Warren  County 

Vicksbun.  Pits-Hugh  Hall,  1322  Chambers  St 

(11/06/86] 
Vicksbui^  Magnolias.  The,  1617  Monroe  St 

(2/26/87) 

Washington  County 

Greenville.  Bank  of  Washington.  120  S. 
Poplar  St  (7/16/87] 

Wilkinson  Connty 

Woodville  vicinity.  Desert  Plantation.  E  of 
PinckneyviUe-Woodville  Rd.  (4/01/87) 

MISSOURI 

Cape  Giraideaa  County 

Cape  Girardeau,  Hanover  Lutheran  Church. 

2849  Penyville  Rd.  (9/14/87) 
Jaduoti  vicinity,  McKendree  Chapel,  Off  I-S6 

(4/13/87) 

ClayCounty 

Liberty.  Odd  Pelhws  Home  Diatrict  MO  201 
(8/18/87) 

Greene  County 

Fair  Grove.  Boegel  and  Hine  Flour  Mill— 
Wommack  Mill.  E  side  of  N.  Main  St.  S  of 
intersection  writfi  MO  125  (11/08/80) 

Springfield  vicinity,  Christ  Bplsoopal  ChurcK 
Address  Restricted  (3/28/87] 

Jackson  County 

Kansas  City,  Dorson  Apartment  Building, 
912-018  Benton  Blvd.  (5/06/87) 


Kansas  City,  Van  Nay,  Ira  C.  and  Chariea  S, 
Houses,  0700  and  WOO  Elmwood  (7/08/87) 

Lafayette  County 

Higginsville.  Chicago  and  Alton  Railroad 
Depot  at  Higginsville.Z»»Uaia6L 
(8/25/87) 

MarionCouBlj  ;■ 

Hannibal,  Hock  Bdtding  [Hannibal  Central 

Business  District  MRAJ,  312  Center  St  (12/ 

02/88) 
Hannibal.  Horr,  Benjamin,  House  [Hannibal  ... 

Central  Business  District  MRAJ,  308  Center 

St  (12/02/88) 

FikeCouaty 

Louisiana,  Georgia  Street  Historic  District 
Roughly  Georgia  St  between  Main  and 
Seventh  SU.  (5/08/87) 

St  Charles  County 

St  Charies.  St  Charles  Odd  Fellows  HoU,  117 

S.  Main  (4/13/87) 
Si  Charies.  St  Charles  Historic  District 

[Boundary  Increase),  1000  S.  Main  St 

(6/04/87) 

StLoutoCouaty 

Glendale,  Cori  House.  1080  N.  Berry  Rd. 

(10/02/86] 
Jennings,  Seed  Miles  A.,  Carriage  House. 

2488  Hard  Ave.,  rear  (3/25/87] 

St  Loids  Independent  City 

St  Louis  (Independent  City).  Emerson 
Electric  Company  Building.  2012-2018 
Washington  Ave.  (11/06/8^ 

St  Louis  (Independent  City),  Gateway  Arch. 
Memorial  Dt.  between  Poplar  St  and  Eads 
bridges  (5/28/87) 

St  Louis  (Independent  City).  Goodfellow— 
Julian  Concrete  Block  District  Roughly 
bounded  by  Julian  Ave.,  Blackstone.  and 
Goodfellow  Blvd.  (6/13/87) 

St  Louis  (Independent  City),  Hager,  C,  and 
Sons  Hinge  Co.,  139  Victor  St  (2/26/87) 

St  Louis  (Independent  City).  Lambskin 
Temple,  1054  S.  Kingshighway  Blvd. 
(8/12/87) 

St  Louis  (Independent  City),  Lesan— Could 
Building,  1320-1324  Washington  Ave. 
(11/06/86) 

St  Louis  (Independent  City).  Oakherst  Place 
Concrete  Block  District  Roughly  bounded 
by  Julian,  Oakley,  Plymoutfa  and  Oakherst 
(5/05/87) 

St  Louis  (Independent  City),  St  Augustine's 
Rowan  Catholic  Church,  3114  Usraore 
(10/02/66) 

St  Louis  (Independent  Dty),  Tiffany 
Neighborhood  District  (Boundary  Increase- 
Decrease — Dundee  Place),  Roughly 
bounded  by  Park  Ave..  S.  Grand  Blvd.. 
Lafayette,  Vandeventer.  Towergrove,  and 
Folsome  Aves.  (2/26/87) 

St  Louis  (Independent  City).  Washington 
Avenue  Historic  District  Roughly  bounded 
by  Delmar.  Tucker,  St  Charies,  N. 
Fifteenth.  Olive.  N.  Eighteenth.  Washington 
Ave.,  and  Lucas  St  (2/12/87) 

St  Louis  (Independent  City).  Washington 
Avenue:  East  of  Tucker  District  Roughly 
bounded  by  Lucas.  N.  Ninth.  St  Charies, 
Locust  and  Tucker  Blvd.  (3/24/87) 


ItTM 
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MlSSOUU-Coaliiiuad 
St  Louia  (Indepaideot  City).  l/ia^pa^Auci 
Auto  Company  Building,  380O-W12  W.  Pine 

[lo/oz/ae] 


WadriBfloa  Cowrty 

Caledonia,  Caledonia  Historic  District, 
Roughly  bounded  by  Patrick,  CoUege.  and 
Alexander  Sts.,  and  MO  21  (10/27/1^ 

MONTANA  j 

Baavethead  County 

DillaB.  BamU.  Martin.  House.  733  S.  PmaBc 

|l/2g/K^  . 

Big  Hon  County 

Lodge  Grass.  Baldwin  House  [Lodge  Gtaes 

MRAj.  25  Third  Ave.  I»fai/a7\ 
Lodge  Crass.  Cammock'a  Hotel  {Lodge  Grass 

MRAJ.  28  N.  Main  St  (S/cai/a7] 
Lodge  Grass.  Olivers  Memorial  Church 

f Lodge  Grass  MRAJ,  E  of  Chicago 

BurUngton  iUl  tiacks.  W  aide  of  US  87 

[8/03/87] 
Lodge  Grass,  Drew,  J.  W..  Grain  Elevator 

[Lodge  Grass  MRAJ.  E  side  of  Main  SL 

(8/03/87] 
Lodge  Grass.  Lodge  Grass  City  fail  [Lodge 

Grass  MRAJ.  Alley  S  of  TliM  Av«. 

[8/03/87] 
Lodge  Grass,  Lodge  Grass  Merchaodis* 

Company  Store  [Lodge  Graaa  MRAJ,  Rrst 

Ave.  18/08/87] 
Lodge  Grass.  Peaae's,  George.  Second  Store 

[Lodge  Grass  MRAJ,  8  N.  Main  St  [6/09/87] 
Lodge  Grass,  Ryan's.  John,  House  [Lodge 

Grass  MRAJ.  15  N.  Helen  St  [8/08/87] 
Lodge  Gfaas.  Sharp's,  Jay.^tore  (Lodge  Crass 

MRAJ.  18  Helea  SL  {•^01/87] 
Lodge  Graea.  SimBianauj  i  'w  Haute  {Lodge 

Crass  MRAJ.  4  S.  CwHge  9t  {8/08/87] 
Lodge  Grass.  Steven 's.  Daamaie.  House 

[Lodge  Crass  MRAJ.  nm^HsUsr  Am. 
[8/08/87] 

Lodge  Gtaaa.  3)9«aK  /  iC  itoae /IM^ 
Grass  MRAJ,  Cea^gt  SL  piMsri 

CasbeBGoaaly  | 

Bndgei.  Bridger  Opsre  House  [Biidger  kmAL 

E.  Broadway  [9rtt4V\ 
Bridger,  Bridger  Coal  Company  House 

[Bridger  MRAJ.  387  W.  htosAmag  (8/15/87] 
Bridger,  Corey  House  [Bridger  HRAL 108  N. 

E  St  [7/n[sr] 
Bridger,  Forsman  House  [Bridger  MRAJ.  408 

E.  Carbon  Ave.  plxytiff\ 
Bridger.  G^m.  Hauy.  House  piiUgBr  MRAJ, 

E  of  Bridger  (7/21/87) 
Bridger.  Glidden  House  [BridaerMBA],  112 

N.B  St  [7/21/871 
Bridger,  CUddea  Meroantile  [Bridge  tOlAJ. 

102  N.  Main  [9/15/87] 
Bridger.  Heathermgkm  Boar^i^  Hsmse 

[Bridger  MRAJ.  200  E.  taMdwajr  |»/tf/V] 
Bridger.  Hough,  RayoHmd.  House  f^icber 

MRAJ.  312  S.  Second  t9/U/87] 
Bridger,  Marcus.  Dr.  Cart.  House  IBridgtr 

MRAJ.  210  S.  Seoond  |e/lS/87] 
Bridget.  Methodist  Episcopal  Omtk  and 

i>aneuage /Bridger  MRAJ.  220  W. 

Broadway  [0/15/87] 

Bndgst.NaUiagReatal  [Bridger  hOAJ.  I 
Carbon  Ave.  fO/lS/87J  ' 

Bridger.  Woo/  Warehouse  [Bridgsr  hOAJ.  E. 
Bridger  l7[n[V] 

^dLadge.CalyaryEpisaapal  Church.  9  H. 
Villard  Ave.  [10/23/88] 


Dear  Lsdga  County 

Anaennria.  AiMonadb  Canpsr  Muniiv 
Compauf  Soaks  Slack.  Anaconda  Capper 

Smelter  [4/00/87] 

Flathead  CMmty 

Glacier  National  Park.  Great  Norlhetn 
Railway  Buildings.  Gladar  Natioaal  V9A 
lS[2A/«r\ 
KalispeU.  Keith.  Harry  C.  House,  838  Piftti 

Ave.  E  [7/18/8^ 
KalispaO.  Rmghbeig.  CormHus,  House.  1028 

TUrd  Ave.  W  (1/22/87] 
Weat  Glacier  vicniity,  Apgar  Fire  Leekout 

[Glacier  National  Park  MRAJ.  Near  Lake 
McDonald  [12/16/86] 
West  Glacier  vicinity.  East  Glacier  Ranger 

Station  Historic  District  [Glacier  National 

Azr*  M9M/ ^  nti.  N  of  Eaet  Glader  Park 

on  MT  40  [12/16/86] 
West  Gkder  vicinity.  Heaven's  Peak  Fire 

Lookout  [Glaaer  National  Park  MRAJ. 

Meant  Cannon  [12/10/88] 
West  Glacier  vicinity,  Logging  Creek  Ranger 

Station  Historic  District  i&acier  Natkmal 

Ai/A  MiM/ Glacier  Rt  7  near  Legging 

Creek  [12/18/86] 
West  Glacier  vicinity.  Lower  Logging  Lake 

Snowshoe  Cabin  [Glacier  Natioual  Park 

MK/l/ Near  loot  of  Lcqjgii^  Uke 

[12/16/88] 
West  Gladar  vidnity.  Losmr  Park  Credi 

Patrol  Cable  fOader  Nadoaal  Park  MRAJ. 

E  side  of  Park  Cieak  Thiil  paat  croaati^  of 

Fialdiag-Coal  Cmak  Trail  [12/16/88] 
West  Qadar  vidnity.  UcCarihy  Hameeteod 

Cabin  [Glacier  Natiomal  Park  MRA^  Oa 

the  N  fade  of  tba  Flalhaad  Bh«r|U/^aa) 
Weat  Glader  vidnity,  iUbHH/AoMi/ftv 

Lookout  [Glacier  NaUonal  Park  MRAJ.  Otf 

Rte.  1  near  Snyder  Lake  [12/M^ 
Waat  Glader  vidni^.  Am  Ow*  jkiowdki* 

Cabin  [Glacier  National  Park  kOAl 

Coofla— ceatfWrtw1anRi<arairfl%i» 

Creek  [12/10/88] 
West  Glacier  vidnity,  Sherburne  Rai^gv 

Station  Historic  District  [Glacier  Nbtkmol 

Aink  MbU  Ctedar  Kt  8  aai 

Entrance  [12/16/86] 
West  Glacier  vicinity,  Swiftr^imfpt 

Station  Historic  District  [Glacier  National 

An*  MPM/ Off  Rt  8  near  Swtftcanent 

Lake  tl2/M/88) 
West  Glader  vicinity,  Swiftcurrent  Fire 

Lookout  [Glacier  National  Park  MRAJ. 

Near  the  Continental  Garden  Wall  ia 

vidnity  of  Swiftcanent  Moiwtaia 

[12/16/86] 
Weat  Glader  vkaaity.  £;kiyMrA>*  Gtm* 

Patrol  Cabin  [Glacier  NaUonal  Park  MRAJ, 

)ct.  of  Park  Creek  and  Two  Medicine  Pass 

Trails  [12/16/86] 
West  Gkdir  vidaity.  Upper  Lake  McDeuaU 

Ranger  Station  Historic  District  JClaeier 

National  Park  MRAJ.  N  shore  Lake 

McDonald  [12/16/88] 
WeM  Gladar  «UWty,  Hta/toa  Raider  Slatioii 

f&taric  District  [Oaeier  Motion^  f^rk 

MRAf.  US  2  naarHsaaK  [12/16/661 
V/esi  aaaer.  Lake  hteDoinULo(ige.  OB 

Going  to  the  Sun  Bd.  {6/26/87] 

GaDaliB  County 

West  Yaflawstoaa,  A^Je^  Store /M^a( 
Yellowatoae  hOAJ,  i  Canyon  St  [11/66/66] 


Gladar  Coonty 

Gladar  NaiiQul  Fade  Great  Narther^ 
Railway  Buildings,  Gladar  Nationai  Park 
[5/2H/B7J 

Gaaalte  County 

PhiUpabmf,  Anderaam  Lumber  Company 

fPfiilipmug  Montana  MRAJ.  Rougbly 

bounded  by  firowa.  nrat  and  Holland  fiu. 

I12/03/88J 
PhSipsbios.  Ooei.  M.  B..  House  P^iBpsbutg 

Montana  MRAJ,  Dearborn  and 

Montgomeiy  Sta.  {12/03/86] 
PhilipabiHg,  PbSipsbuig  Grads  School 

[Phillpsburg  Montana  MRAJ.  W  ai 

Schnepel  St  [12/03/86] 
Philipsbuig.  Ringeling  House  pPhiUp^urg 

Montana  MRAJ.  Caladoniaa  Wim%  C^ia. 

E  of  Doe  and  Motaa  Addition  {12/06/84 
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Lewis  and  Claik  County 

Lincoln,  iiaoa/n  I^x^^  Stemple  Paaa  Rd. 
[10/23/64 

Lincoiik  iMoaiti  Canmiiasty  iiaA  IJT  200 
(1/22/67) 


Pony  vidnity.  Strawberry  hGne  Historic 

District  [Pony  MRAJ.  Rm^Wy  tTiuiiliJ  by 

Strawbany  JUdpB.  Fbay  Rd,  and  A)^ 

Creak  {6/M/87] 
IHny,  Poay  Historic  IHMtriot  [Poay  MRAJ. 

Town  afPoqy.  SWtff  Uairiaoo  WOiJV] 
Pony,  Powder  Home  P>ony  MRAJ.  M  mL  SE 

of  Pony  on  Poloai  Rd.  (8/03/871 
Sheridan.  Chiiif  4ttsoo|paf  Cburcft  owf 

Aa<4af%  SW  id.  of  Pondakm  and  Main 

Sts.  (1/22/87] 
Sheridan.  (TBrien.  William.  House,  114  E. 

Poniietan  (10/23/86] 


Missoula. /birt  Mnsodlo //iivtonc /Milnct 
Reaenw  St  and  Sana  Ave.  (4/29/87] 

Misaanla.  Kmemles  BaUdii^  V»-tia  S.  Thfad 
at  W{«/8^|!87] 

kfiaaotth.  Abcma  £4)ar.  House.  6U 
Staiilwtts  Ave.  [11/06/86] 

PHkl 


YeliewatsnaNaflanri  Pi^  MwfAeoaf 
Ateonc*  Statkm.  US  212  (6/28/«y] 

Ravalli  County 

Hamiton.  Riseaide.  Baalalda  Hwy.  p/tt/gT] 
StevenaidUa  vidnity.  Oamar.  Mortia  i;fouae. 
326  Groff  La.  ^06/87] 

Sanders  County 

Thompaan  FaMa.  Aiaemulh  Jiaut  t 

[ThonpsouFaUshmAJ.m\aeiiaua\ji. 

[10/07/661 
Thompson  Falla.  Bsdaid  House  fThaeigeou 

Falls  MRAJ,  207  Spruce  St  [10/07/88] 
Thompson  Falls,  Gaoi  Saloon  [Thompson 

Falls  MBAJ.amUdm9Hm[V[9Bi 
Ttiiiinpsinrslli  ffift  iiap  Tfi  iin 

[Thompeon  Falls  MRAJ.  IQU  Praatoa  Ave. 

[10/07/86] 
Thompaan  fsBs,  Crtffsu  House  fThomveou 

Falls  iMAJ.  266  Galatin  St  (16/07/64 
Thorapaoi  Falla,  House  at  atePteetoa 

Averme [Thoa^Moa  Falls  MRAJ  916 

Preston  Awn.  (16/67/64 
Thompeon  Frib.  Heuse  at  ta  Park  Street 

[Thompeon  Falls  MRAJ.  112  Park  9t 


MONTANA— Coatfaaed 
(10/07/86] 

Thompson  Falla,  Hoyt  House  [Thaapsan 

Falls  MRAJ.  204  GaOatin  St  (10/07/861 
Tliompaon  Palls.  lOOF  Lodge  fThompson 

Falls  MRAJ  520  Main  St  [10/07/86] 
Thompson  Fails,  Norby  House  [Thompson 

Falls  MRAJ,  13  Pond  St  [10/07/86] 
Thompson  PaHs.  Northern  Pacific  Warehouse 

[Thompson  Falls  MRAJ,  Bounded  by 

fteston  Ave.  and  Main  St  aloiw  Burlington 

NarllMtn  Ri^-of-Way  [10/07/84 
Thompson  Falls,  Preston  House  [Thompeoii 

Falls  MRAJ.  206  Ferry  St  (10/07/84 
Thompson  Falls,  RiaanI  House  fThmnpson 

Falls  MRAJ,  210  Jefferaon  St  (10/07/86J 
ThaaiMon  Falls.  SoBdhn  CiNiBly/iu/ 

[Thompson  Falls  MRAJ,  UsdisoD  and 

Maiden  Lane  (10/07/86) 
Thompson  PaHs,  TTtayer  House  [Thompson 

Falls  MRAJ.  100  {efEerson  St.  [12/22/66] 
Thompson  Palls.  Thompson  Falls 

Hydroelectric  Dam  Historic  District 

[ThOaipeonPcdIsMRAlXSSALTtOst 

aaik  Fork  River  within  NW  part  of 

Thompson  PaHs  [10/07/86] 
Thompaan  Falls,  ToarisI  Hotel  (Thompeon 

Fells  kOAJ.  vn  Main  St  [10/07/86] 
Thompson  Falls.  Ward  Hotel  [Thompson 

Falls  MRAJ.  819  Main  St  [12/22/84 
Thompson  Falls,  Weber's  Store  [Thompstm 

Falls  MRAJ  SIO  Main  St  [10/07/86] 

StfDwalar  County 

Absarokee,  Sandstone  and  Cobblestone 

Schools.  Mate  St.  (1/15/87] 
Colnmbos,  Jacobs,  Michael.  House.  4  W.  First 

Avenue  N  [1/28/87] 
Cohimbna,  Mountain  View  Cemetery.  US  10 

and  Rapelie  Rd.  (7/16/87] 

NEBRASKA 
Adams  County 

Hastings,  Victory  Building.  Second  at  Saint 
Joseph  Ave.  [3/31/87] 

Buffalo  Connty 

Kearney,  Saint  Luke's  Protestant  Episcopal 
Church.  2304  Second  Ave.  [12/01/86] 

Custer  County 

Comstock  vicinity.  Dowse.  William  R„ 
House,  Address  Restricted  [12/01/86] 

Dawson  County 

Gothenburg,  Carnegie  Public  Library,  1104 
Lake  Ave.  (12/19/66] 

Douglas  County 

Omaha,  Jobbers'  Canyon  Historic  District. 
Roughly  bounded  by  Famum,  Eighth, 
(ackson.  and  Tenth  Sts.  [U/04/86} 

Omaha,  Pragae  Hotel.  1402  S.  Thirteenth  St 

[7/09/87] 
Omaha.  Strehlow  Terrace.  2024  and  2107  N. 
Sixteenth  St  [12/23/86] 

HaH  Connty 

Grand  Island,  Bartanboch,  H.  J..  House,  720 

W.  Division  [12/08/86] 
Grand  Island,  Evangelische  Lutherische 

Dreienigkeit  Kirche.  512  E.  Second  St 

[12/01/86] 

Jefiarson  County 

Fairbury.  MMF  Temple  Building.  523  B  St 
[6/15/87] 


Mahaska  vicinity.  Site  No.  JP0O-O7i 
[Nebraska— Kansas  Public  Land  Survey 
TRJ.  ]ct.  of  Thayer.  Jefferson.  Washii«ton 
and  Republic  Co.  linaa  (6/19/87) 

Keya  Paha  County 

Springview,  Keya  Paha  County  High  School 
Off  NE 12  [12/01/84 

Lancaster  County 

Lincoln.  Christian  Record  Buildii^  3706  S. 

Forty-eighth  St  [12/01/86] 
Lincoln,  ScotUsh  Rite  Tanpie.  332  Centennial 

Mall  S  [12/01/84 
Lincoln,  Terminal  Building.  947  O  St 

[12/29/88] 

Richardson  County 

Rnk>  vkanity.  Site  No.  JPOO-062  [Nebraska- 
Kansas  Public  Land  Survey  "TRJ.  6V^  mi.  SE 
of  Rulo;  200  ft.  W  of  rd.  between  Rule.  NE 
and  White  Cloud.  KS  [6/19/87] 

Thayer  County 

Mahaska  vk±iity.  Site  No.  JFOO-072 
(Nebraska-Kansas  Public  Land  Survey 
TRJ.  )ct  of  fliayer,  fefterson,  Waahi^toa 
and  Republic  Ca  lines  [6/19/87] 

NEVADA 

Carson  aty  Independent  CHy 

Carson  Qty  (Independent  City).  Curry. 

Abraham,  House.  406  N.  Nevada  St. 

[3/30/87] 
Carson  City  (Independent  City).  Kitsmeyer 

Furniture  FacUuy,  319  N.  Carson  St 

[6/22/87] 

CktkCounty 

Las  Vegas.  Smith.  Joy  Dayton.  House,  824  S. 

Sixth  St  [2/20/87] 
Las  Vegas.  Whitehead,  Stephen  A,  House. 

333  N.  Seventh  St.  [8/06/87] 

Douglas  County 

Carson  City.  CaveJl.  Dr.  William  Henry. 

House.  402  W.  Robinson  St  [6/22/87] 
Stateline,  Friday's  Station.  US  SO  between 

Kingsbury  Grade  and  Loop  Rd.  [10/09/86] 

Washoe  County 

Reno.  University  of  Nevada  Reno  Historic 
District,  ^^lrginia  St  [2/25/87] 

NEW  HAMPSHIRE 

Belknap  County 

Meredith.  First  Five  Will  Baptist  Church  in 
Meredith.  Winona  Rd.  [12/01/84 

Carroll  County 

Albany,  Russell— Colbath  House. 

Kancamagus  Hwy.  [4/29/87] 
Sandwich.  Lower  Comer  Historic  District, 

NH  109  [12/01/86] 

Chashira  County 

Harrisvill^  Chesham  Village  District 
[Harrisville  MRAJ.  Roughly  bounded  by 
Yellow  Wings,  Seaver,  Chesham,  and 
Marienfleld  Rds.  [12/20/86] 

Harrisville,  Harrisville  Rural  District 
[Harrisville  MRAJ.  Roughly  along  Venabie, 
Old  HarrisviDe.  New  Harrisville,  and 
Bonds  Comer  Rds.  [2/18/87] 

Harrisville.  PottmviHe  District  [Harrisville 
MRAJ,  Roughly  intersection  of  Roxbury 


and  Meadow  Rds.,  and  along  Brown  Rd. 

NE  of  Chesham  Rd.  (12/29/86) 
Harrisville.  Silver  Lake  District  [Horrisville 

MRAJ.  Roughly  along  Old  Nelsoa  E»**zi.ie, 

and  Westside  Rds.  (12/29/86) 
Winchester,  Conant  Public  Library,  Main  St 

(8/27/87) 
Winchester,  Winchester  Town  Hall,  Main  St 
.  [8/27/87] 

Grafton  County 

Haverhill.  Haverhill  Comer  Historic  District, 
NH  10  from  N.  Piedmont  to  bisection  of  NH 
25  and  Court  St  [8/27/87] 

North  Branford,  Howd—Unsley  House,  1795 
Middletown  Ave.  [12/10/86] 

Hillsboraugh  Connty 

Manchester,  Harrington — Smith  Block,  18-62 

Hanover  St.  [1/28/87] 
Manchester,  Old  Post  Office  Block.  54-72 

Hanover  St  (12/01/88) 
Nashua,  Nashua  Manufacturing  Company 

Historic  District,  Factory  and  Pine  Sts. 

(9/11/87) 

Menimack  County 

Concord,  Downing.  Lewis,  Jr..  House,  33 

Pleasant  St  (9/11/87) 
Concord.  Endicott  Hotel  1-3  S.  Main  St 

(5/29/87) 

Rodfingham  County 

Exeter,  Exeter  Waterfront  Commercial 
Historic  District  (Boundary  IncreaseJ. 
Chestnut  St.  [12/29/86] 

StraSord  County 

Dover,  Garrison  Hill  Park  and  Tower,  Abbie 

Sawyer  Memorial  Dr.  (9/11/87) 
Somerswortfa,  Queensbury  Mill  1  Market  St 

(4/10/87) 

Sullivan  County 

Charlestown,  Charlestown  Main  Street 
Historic  District.  Main  St  [6/10/87] 

NEW|EKSEY 

Adantfc  Comity 

Atlantic  City,  Atlantic  City  Convention  Hall, 
Georgia  and  Mississippi  Aves.  and  the 
Boardwalk  [2/27/87] 

Camden  County  ' 

Collingswood,  Callings — Knight  Homestead. 

500  Collings  Ave.  (9/10/87) 
Collingswood,  Stokes — Lee  House,  615-617 

Lees  Ave.  (9/10/87) 
West  Collingswood.  Thackara  House,  in2 

Eldridge  Ave.  [9/10/87] 

Cumberland  County 

Mauricetown.  Hoskins.  Caesar,  Log  Cabin. 
)ct  of  South  and  Second  Sts.  [9/10/87] 

Essex  County 

Montclair,  Central  Presbyterian  Church 

[Montclair  MRAJ,  46  Park  St  (11/14/86) 
Montclair,  House  at  7  South  Mountain 

Terrace  [Montclair  MRAJ,  7  S.  Mountam 

Terr.  (11/15/86) 
Montclair,  Montclair  Art  Museum  [Montchir 

MRAJ,  3  S.  Mountain  Ave.  [11/14/66] 
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NEW  JERSEY— Continued  J 

Hudson  County  | 

Hoboken.  Buildings  at  1200-1206  Washington 

Street.  1200-1206  Washington  St.  [3/06/87] 
Hoboken,  Firemen 's  Monument  [Hoboken 

Firehouses  and  Firemen's  Monument  TR] 

Church  Square  Pk.  [10/30/86] 
Kearny.  Highland  Hose  No.  4.  72-74  Halstead 

St  [5/29/87] 

Mercer  County 

Princeton  Borough.  Jugtown  Historic  District, 
Nassau  and  Harrison  Sts.,  Harrison  St  N, 
and  Evelyn  PI.  [1/22/87] 

Trenton.  In  and  Out  Social  Club.  714-716  S. 
Qinton  Ave.  [3/26/87] 

Trenton.  Trenton  and  Mercer  County  War 
Memorial- — Soldiers '  and  Sailors ' 
Memorial  Building,  W.  Lafayette  St 
[12/11/86] 

Middlesex  County 

Edison.  Shotwell,  Benjamin.  House,  26 
Runyons  Ln.  [6/04/87] 

Mania  County 

Morristown  vicinity,  Glynallen.  Canfieid  Rd. 

[3/09/87] 
Morristown,  Glanville  Blacksmith  Shop 

[Morristown  MRA],  47  Bank  St.  [3/25/87] 
Morristown.  Lindenwold [Morristown  MRA], 

247  South  St  [11/13/86] 
Morristown,  Morristown  Historic  District 

(Boundary  Increase)  [Morristown  MRA], 

Irregularly  bounded  by  Lackawanna, 

Frankhn  Pi..  ]ames,  Ogden  P!.,  Doughty,  Mt 

Kemble,  Western,  and  Speedwell 

[11/13/86] 
Morristown.  Mount  Kemble  Home 

[Morristown  MRA],  1  Mt  Kemble  Ave. 

[11/13/86] 
Morristown.  Oak  Dell  [Morristown  MRA], 

Franklin  St.  and  Madison  Ave.  [11/13/86] 
Morristown.  Spring  Brook  House 

[Morristown  MRA],  167  ]aines  St.     j 

[11/13/86] 

Somerset  County 

Bedminster  vicinity,  McDonald's— Kllke'a 
Mill.  Address  Restricted  [3/00/87] 

North  Plainfield.  Washington  Park  Historic 
District,  Roughly  bounded  by  Green  Brook 
Rd.,  Grove  Ave..  E.  Front  St,  and  Geraud 
Ave.  [4/09/87] 

NEW  MEXICO 

Bernalillo  County 

Albuquerque,  Monte  Vista  Fire  Station.  3201 

Centra  Ave.  NE  [3/19/87] 
Albuquerque  vicinity.  Las  Imagines 

Archeological  District— Albuquerque  West 

Mesa  Escarpment.  Address  Restricted 

[11/19/86] 


Catron  County 

Mogollon  vicinity.  Socorro  Mines  Mining 
Company  Mill,  Fannie  Hill,  Fannie  Hill  and 
W  to  Fannie  Hill  Mill  [9/10/87] 

Mogollon,  Mogollon  Historic  District.  NM 
78/Bursuni  Rd.  [9/10/87] 


Chaves  County 

Roswell.  New  Mexico  Military  Institute 
Historic  District  [Roswell  New  Mexico 
MRAj.  Roughly  bounded  by  Ninete^th 
and  N.  Main  Sts..  College  Blvd.  and 
Kentucky  Ave.  [5l07lS7] 


Colfax  County 

Raton,  Colfax  County  Courthouse  [County 
Courthouses  of  New  Mexico  TR],  Third 
and  Savage  [6/18/87] 

Cuiry  County 

aovis.  1906  Clovis  City  Hall  and  Fire 

Station,  306  Pile  St  [7/16/87] 
Clovis,  Clovis  Central  Fire  StaUon.  320 

Mitchell  St.  [7/02/87] 
Clovis,  Curry  County  Courthouse  [County 

Courthouses  of  New  Mexico  TR],  700  blk. 

of  Main  St.  [6/18/87] 
Clovis,  First  Methodist  Church  of  Clovis,  622 

Main  St.  [7/02/87] 

Los  Alamos  County 

Bandelier  National  Monument,  Bandelier 
CCC  Historic  District.  Off  NM  4  [5/28/87] 

Rio  Aniba  County 

Los  Ojos.  Our  Lady  ofLourdes  Grotto  [La 

Tierra  Amarilla  MRA]  Old  Highway 

[3/27/87] 
Tierra  Amarilla  vicinity,  Adolfo  Canyon  Site 

(LA  S66S)  [Navajo— Refugee  Pueblo  TR], 

Address  Restricted  [1/21/87] 
Tierra  Amarilla  vicinity,  Boulder  Fortress  (LA 

55828)  [Navajo— Refugee  Pueblo  TR] 

Address  Restricted  [1/21/87] 
Tierra  Amarilla  vicinity,  Cabresto  Mesa 

Tower  Complex  (LA  2138)  [Navajo — 

Refugee  Pueblo  TR]  Address  Restricted 

[1/21/87] 
Tierra  Amarilla  vicinity,  Cagle's  Site  (LA 

55826)  [Navajo— Refugee  Pueblo  TR] 

Address  Restricted  [1/21/87] 
Tierra  Amarilla  vicinity.  Canyon  View  Ruin 

(LA  55827)  [Navajo— Refugee  Pueblo  TR] 

Address  Restricted  [1/21/87] 
Tierra  Amarilla  vicinity.  Casa  Mesa  Diablo 

(LA  11100)  [Navajo— Refugee  Pueblo  TR] 

Address  Restricted  [1/21/87] 
Tierra  Amarilla  vicinity.  Citadel,  The  (LA 

55828)  [Navajo— Refugee  Pueblo  TR] 

Address  Restricted  [1/21/87] 
Tierra  Amarilla  vicinity,  Compressor  Station 

Ruin  (LA  5658)  [Navajo— Refugee  Pueblo 

TR]  Address  Restricted  [1/21/87] 
Tierra  Amarilla  vicinity,  Crevice  Ruin  (LA 

13218)  [Navajo— Refugee  Pueblo  TR], 

Address  Restricted  [1/21/87] 
Tierra  Amarilla  vicinity.  Crow  Canyon  Site 

(LA  20219)  [Navajo— Refugee  Pueblo  TR] 

Address  Restricted  [1/21/87] 
Tierra  Amarilla  vicinity,  Delgadito  Pueblito 

(LA  5649)  [Navajo— Refugee  Pueblo  TR] 

Address  Restricted  [1/21/87] 
Tierra  Amarilla  vicinity,  Foothold  Ruin  (LA 

9073)  [Navajo— Refugee  Pueblo  TR] 

Address  Restricted  [1/21/87] 
Tierra  Amarilla  vicinity,  Frances  Canyon  (LA 

2135)  (Boundary  Increase)  [Navajo — 

Refugee  Pueblo  TR]  Address  Restricted 

[1/21/87] 
Tierra  Amarilla  vicinity.  Gomez  Canyon  Ruin 

(LA  55831)  [Navajo— Refugee  Pueblo  TR] 

Address  Restricted  [1/21/87] 
Tierra  Amarilla  vicinity,  Gomez  Point  Site 

(LA  58832)  [Navajo— Refugee  Pueblo  TR] 

Address  Restricted  [1/21/87] 
Tierra  Amarilla  vicinity,  Gould  Pass  Ruin  (LA 

5659)  [Navajo— Refugee  Pueblo  TR] 

Address  Restricted  [1/21/87] 
Tierra  Amarilla  vicinity,  Hill  Road  Ruin  (LA 

55833)  [Navajo— Refugee  Pueblo  TR] 

Address  Restricted  [1/21/87] 


Tierra  Amarilla  vicinity.  Hooded  Fireplace 

Ruin  (LA  5682)  [Navajo— Refugee  Pueblo 

TR]  Address  Restricted  [1/21/87] 
Tierra  Amarilla  vicinity.  Kin  Naa  daa  (Maize 

House)  (LA  1872)  [Navajo— Refugee  Pueblo 

TR]  Address  Restricted  [1/21/87] 
Tierra  Amarilla  vicinity,  Largo  School  Ruin 

(LA  5657)  [Navajo— Refugee  Pueblo  TR], 

Address  Restricted  [1/21/87] 
Tierra  AmariUa  vicinity.  Old  Fort  (LA  1860) 

[Navajo— Refugee  Pueblo  TR]  Address 

Restricted  [1/21/87] 
Tierra  Amarilla  vicinity,  Overlook  Site  (LA 

10732)  [Navajo— Refugee  Pueblo  TR] 

Address  Restricted  [1/21/87] 
Tierra  Amarilla  vicinity,  Pointed  Butte  Ruin 

(LA  10733)  [Navajo— Refugee  Pueblo  TR] 

Address  Restricted  [1/21/87] 
Tierra  Amarilla  vicinity.  Pork  Chop  Pass  Site 

(LA  5661)  [Navajo— Refugee  Pueblo  TR] 

Address  Restricted  [1/21/87] 
Tierra  Amarilla  vicinity,  Pueblito  Canyon 

Ruin  (LA  1684)  [Navajo— Refugee  Pueblo 

TR]  Address  Restricted  [1/21/87] . 
Tierra  Amarilla  vicinity,  Pueblito  East  Ruin 

(LA  55894)  [Navajo— Refugee  Pueblo  TR] 

Address  Restricted  [1/21/87] 
Tierra  AmariUa  vicinity.  Ridge  Top  House 

(LA  6287)  [Navajo— Refugee  Pueblo  TR] 

Address  Restricted  [1/21/87] 
Tierra  Amarilla  vicinity,  Rincon  Rockshelter 

(LA  55835)  [Navajo— Refugee  Pueblo  TR] 

Address  Restricted  [1/21/87] 
Tierra  Amarilla  vicinity.  Rincon  Largo  Ruin 

(LA  2436  and  LA  2435)  [Navajo— Refugee 

Pueblo  TR]  Address  Restricted  [1/21/87] 
Tierra  Amarilla  vicinity,  Romine  Canyon 

Ruin  (LA  55836)  [Navajo— Refugee  Pueblo 

TR]  Address  Restricted  [1/21/87] 
Tierra  Amarilla  vicinity,  Romine  Ranch  Site 

(LA  55837)  [Navajo— Refugee  Pueblo  TR] 

Address  Restricted  [1/21/87] 
Tierra  Amarilla  vicinity,  Shaft  House  (LA 

5660)  [Navajo— Refugee  Pueblo  TR] 

Address  Restricted  [1/21/87] 
Tierra  Amarilla  vicinity.  Split  Rock  Ruin  (LA 

5664)  [Navajo— Refugee  Pueblo  TR] 

Address  Restricted  [1/21/87] 
Tierra  Amarilla  vicinity,  Tapicito  Ruin  (LA 

2298)  [Navajo— Refugee  Pueblo  TR] 

Address  Restricted  [1/21/87] 
Tierra  Amarilla  vicinity.  Three  Com  Ruin 

(LA  1871)  [Navajo— Refugee  Pueblo  TR] 

Address  Restricted  [1/21/87] 
Tierra  Amarilla  vicinity.  Tower  of  the 

Standing  God  (LA  55839)  [Navajo— Refugee 

Pueblo  TR]  Address  Restricted  [1/21/87] 
Tierra  Amarilla  vicinity,  Truby's  Tower  (LA 

2434)  [Navajo— Refugee  Pueblo  TR] 

Address  Restricted  [1/21/87] 
Tierra  Amarilla  vicinity.  Unreachable 

Rockshelter  (LA  55841)  [Navajo— Refugee 

Pueblo  TR]  Address  Restricted  [1/21/87] 
Tierra  Amarilla  vicinity,  Wall,  The  (LA 

55840)  [Navajo— Refugee  Pueblo  TR] 

Address  Restricted  [1/21/87] 
Tierra  Amarilla  vicinity,  Adams  Canyon  Site 

(LA  55824)  [Navajo— Refugee  Pueblo  TR] 

Address  Restricted  [1/21/87] 
Tierra  Amarilla  vicinity,  Garcia  Canyon 

Pueblito  (LA  36606)  [Navajo— Refugee 

Pueblo  TR]  Address  Restricted  [1/21/87] 


NEW  MEXICO— Continued 
Sin  fnan  County 

Aztec,  Lower  Animas  Diteh  [Aztec  New 

Mexico  Historic  MRA]  Lower  Animas 

Ditch  from  Church  Ave.  to  Lovcfs  Lane 
'  Historic  District  [3/19/87] 
Fannington  vicinity,  Christmas  Tree  Ruin 

(LA  11097)  [Navajo— Refugee  Paeblo  TR] 

Address  Restricted  [1/21/87] 
Farmington  vicinity,  Cottonwood  Divide  Site 

(LA  55829]  [Navajo— Refugee  Pueblo  TR] 

Addrtat  Restricted  [1/21/87] 
Farmington  vicinity,  Hadlock's  Crow  Canyon 

No.  1  (LA  55830  [Navajo— Refiigee  Pueblo 

TR]  Address  Restricted  [1/21/87] 
Fannington  vicinity.  Prieta  Mesa  Site  (LA 

11251)  [Navajo— Refugee  Pueblo  TR] 

Address  Restricted  [1/21/87] 
Farmington  vicinity,  Simon  Canyon  (LA  5047) 

[Navajo— Refugee  Pueblo  TR],  Address 

Restricted  [1/21/87] 
Farmington  viciirity,  Star  Rock  Refuge  (LA 

55838)  [Narajo— Refugee  Puebh  TR] 

Addresa  Restricted  (1/21/87) 

San  Miguel  County 

Las  Vegas,  Acequia  Madre  [Las  Vegas  New 
Mexico  MRA],  Roughly  from  HulKna^  River 
to  intersection  of  S.  Pacffic  and  US  85 
[3/19/87] 

Las  Vegas,  Lincoln  Park  Historic  District 
(Boundary  Increase)  [Las  Vegas  New 
Mexico  MRA]  Roughly  bouiKied  by 
Douglas  and  Grand  Aves.  and  Gallinas  and 
Twelfth  Sts.  [3/19/87] 

Sandoval  CooBty 

Bandelier  National  Monument  Bandelier 
CCC  Historic  District,  Off  NM  4  [5/28/87) 

Santa  Fa  County 

Lamy.  Pflueger  General  Merchandise  Store 
and  Annex  Saloon,  MN  41  [6/21/87] 

Santa  Fe.  Scottish  Rite  Cathedral,  463  Paseo 
de  Peralta  [3/13/87] 

Tonanoe  County 

Mountainair.  Mountainair  Municipal 
Auditerium,  SW  comer  of  Roosevelt  Ave. 
and  Beal  St  [4/30/87] 

Union  County 

Folsom.  Folsom  Hotel.  SW  Jet  of  Grand  Ave. 
and  Wall  St  [5/14/87] 

Valaada( 
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Los  Lunas.  Wittwer.  Dr.  William  Frederick, 
House.  NM  6,  W  of  US  85  \2[27lV] 

NEW  YORK 

AOegany  County 

Wellsville,  Wellsville  Erie  Depot,  Depot  St 
[8/27/87] 

Bronx  County 

New  York.  Grand  Concourse  Historic 
District.  730-1000. 1100-1520. 1560.  and 
851-1675  Grand  Concourse  [8/24/87] 

Dutchess  County 

Chelsea,  Chelsea  Grammar  School  [Chelsea 

MRA]  Liberty  St.  [9[Z5[sr] 
Chelsea.  Coltyer,  Copt.  Moses  W..  House 

[Chelesa  MRA]  River  Rd.  S  [8/25/87] 
Chelsea,  Saint  Mark's  Episcopal  Church 

,  Chelsea  MRA]  Uljerty  St.  [8/25/87] 


New  Hamburg,  Brower.  Abraham,  House 
[New  Hamburg  MRA]  2  Water  St 
[2/27/87] 
New  Hamburg,  Brower.  Adolph,  House  [New 

Hamburg  MRA),  1  Water  St.  [2/27/87] 
New  Hamburg,  Main  Street  Historic  District 

[New  Hamburg  MRA]  Main  St  rougjily 
bounded  by  Stone  and  Bridge  Sts.  [2/27/87] 
New  Hamburg,  Shay's  Warehouse  and  Stable 

[New  Hamburg  MRA]  Rear  of  32  Point  St. 
[2/27/87] 
New  Hamburg.  Shay.  William.  Double  House 

[New  Hamburg  MRA]  18  Point  St 
[2/27/87] 
New  Hamburg,  Stone  Street  Historic  District 

[New  Hamburg  MRA]  Stone  St  from 

Division  St.  to  Bridge  St  [2/27/87] 
New  Hamburg,  Union  Free  School  [New 

Hamburg  MRA]  Academy  St  [2/27/87] 
New  Hamburg.  Zion  Memorial  Chapel  [New 

Hamburg  MRA]  37  Point  St  [2/27/87] 
Poughkeepsie,  Mill  Street-North  Clover 

Street  Historic  District  (Boundary 

Increase]  101-115  Main  and  25. 27, 29.  and 

32  N.  Bridge  Sts.  [5/21/87] 
Rhinebeck,  Astor  Home  for  Chiktea 

[Rhinebeck  Town  MRA]  36  Mill  St 

[7/09/87] 
Rhinebeck,  Barringer  Farmhouse  [Rhinebeck 

Town  MRA],  US  9  [7/00/87] 
Rhinebeck.  Benner  House  [Rhinebeck  Town 

MRA]  77  MiU  St.  [7/00/87] 
Rhinebeck.  Cox  Farmhouse  [Rhinebeck 

MRA]  Old  Post  Rd.  N  [7/00/87] 
Rhinebeck,  Evergreen  Lands  [Rhinebeck 

Town  MRA]  Delano  Dr.  pfm/tff] 
Rhinebeck,  Fredenburg  House  [Rhinebeck 

MRA]  Old  Post  Rd.  {7lad[«7] 
Rhinebeck,  Free  Church  Parsonage 

[Rhinebeck  Town  MRA]  )ct  of  VWlKam 

and  Grinnefl  Sts.  [7/09/87J 
Rhinebeck.  Grasmere  [Rhinebeck  Town 

MRA]  Mill  Rd.  l7/09/e7] 
Rhinebeck.  Grove,  The  [Rhinebeck  Town 

MRA]  Jet  of  Miller  Rd.  and  hTY  308 

[7/09/87] 
Rhinebeck,  Heermance  House  and  Law  i 

Office  [Rhinebeck  Town  MRA]  Jet.  at 

Rhinecliff  and  Long  Dock  Rds,  [7/09/87] 
Rhinebeck,  Hillside  Methodist  Church 

[Rhinebeck  Town  MRA]  US  9  [7/09/87) 
Rhinebeck,  Mansakenning  [Rhinebeck  Town 

MRA]  Adkert  Hot*  Rd.  [7/09/87] 
Rhinebeck,  Maples,  The  [Rhinebeck  Town 

MRA]  108  Montgomery  St.  [7/09/87] 
Rhinebeck.  Marquardt  Farm  [Rhinebedi 

Town  MRA]  Wurtemburg  Rd.  [7/09/87] 
Rhinebeck,  Moore,  J.  W.,  House  [Rhinebeck 

Town  MRA]  Mill  Rd.  [7/09/87] 
Rhinebeck,  Morton  Memorial  Library 

[Rhinebeck  Town  MRA]  KeUy  St  [7/ 

09/87] 
Rhinebeck,  O'Brien  General  Store  and  Post 

Office  [Rhinebeck  Town  MRA]  Jet.  of 

Scfaatzell  Ave.  and  Charles  St.  [7/09/87] 
Rhinebeck,  Pier,  fan.  House  [Rhinebeck 

Town  MRA]  NY  308  [7/09/87] 
Rhinebeck,  Pilgrim's  Progress  Road  Bridge 

[Rhinebeck  Town  MRA]  Miller  Rd.  S  of 

NY  308  [7/09/87] 
RUnebeck.  Prague  House  [Rhinebeck  Town 

MRA]  Primrose  Hill  Rd.  [7/00/87] 
Rhinebeck,  Pultz  Farmhouse  [Rhinebeck 

Town  MRA]  Wurtemburg  Rd.  [7/00/87] 
Rhinebeck,  Rhinecliff  Hotel  [Rhinebeck 

Town  MRA]  Schatzell  Ave.  [7/09/87] 


Rhinebeck,  Riverside  Methodist  Church  and 

Parsonage  [Rhinebeck  Town  MRA] 

Charles  and  Orchard  Sts.  [7/09/87] 
Rhinebeck,  Saint  Paul's  Lutheran  Church, 

Parsonage  and  Cemetery  [Rhinebeck  Town 

SmA]  Wurtemburg  Rd.  [7/00/87] 
Rhinebeck,  Sipperfy  Lown  Farmhouse 

[Rhinebeck  Town  MRA]  US  9  [7/00/87] 
Rhinebeck,  Slate  Quarry  Road  Dutch  Bam 

(Rhinebeck  Town  MRA]  Slate  Quarry  Rd. 

[7/09/87] 
Rhinebeck,  Steenburg  Tavern  [Rhinebeck 

Town  MRA]  US  9  [7/09/87] 
Rhinebeck.  Stonecrest  [Rhinebeck  Town 

MRA]  Old  Post  Rd.  I7l09/tf7] 
Rhinebeck.  Strawberry  Hill  [Rhinebeck 

Town  MRA]  Ackert  Hook  Rd.  [7/09/87] 
Rhinebeck.  Trover,  /.  R.  Farm  [Rhinebeck 

Town  MRA]  Violet  Hill  Rd.  [7/09/87] 
Rhinebeck.  7>over,  fahn,  H..  Farm 

[Rhinebeck  Town  MRA]  Wurtemburg  Rd. 

p/09/87] 
Rhinebeck,  Trover  House  [Rhinebeck  Town 

MRA]  Wynkoop  Ln.  [7/09/87] 
Rhinebeck,  Van  Vredenbuig  Farm 

[Rhinebeck  Town  MRA]  Cedar  Heights 

Rd.  [7/09/8^ 
Rhinebeck,  Williams  Farm  [Rhinebeck  Town 

MRA]  Enterprise  Rd.  [7/09/87] 
Washingtoa  Lynfeld.  South  Rd.  [3/19/87J 

Eri»  County 

Buffalo,  Parkside  East  Historic  District 
[Olmsted  Parks  and  Parkways  TR] 
Roughly  bounded  by  Parkside  Ave., 
Amherst  St.,  Cohrin  Ave.,  NY  Central  RR 
tracks.  Main  St.,  and  Humboldt  Ave.  (10/ 
17/86] 

Buffala  Parkside  West  Historic  District 
[Olmsted  Parks  and  Parkways  TR], 
Roughly  bounded  by  Amherst  St.. 
Nottin^am  Terr.,  Middlesex  Rd..  and 
Delaware  Ave.  [12/10/86] 

Rhinebeck,  Salisbury  Turnpike  Bridge 
[Rhinebeck  Town  MRA]  Old  Turnpike  Rd. 
(7/09/87) 

Essex  County 

Newcomb  vicinity.  Caa^  Saatanooi  [Great 
Camps  of  the  Adirondacks  TR]  N  of  NY 
28N  [4/03/87] 

Schroon  vicinity.  Fried.  Samson.  Estate,  NY 
74  [2/26/87] 

Franklin  County 

Keese  Hill  vicinity.  Camp  Topridge  [Great 

Camps  of  the  Adirondacks  TRJ,  S  of  Kiese 

Mills  Rd.,  Upper  St.  Regis  Uke  (11/07/86) 
Saranac  Inn  vicinity,  Eagle  Island  Camp 

[Great  Camps  of  the  Adirondacks  TR], 

Eagle  Island,  Upper  Saranac  Lake  [4/03/87) 
Saranac  Inn  vicinity.  Moss  Ledge  [Great 

Lakes  of  the  Adirondacks  rR/  Off  NY  90. 

Upper  Saranac  Lake  [11/07/88] 
Saranac  Inn  vicinity,  Prospect  Point  Camp 

[Great  Camps  of  the  Adirondacks  TR]  E 

ofNY  30  [11/07/86] 
Upper  St  Regis.  Camp  Wild  Air  [Great 

Camps  of  the  Adirondacks  TR]  Upper  St 

Regis  Lake  [11/07/86] 

Hamilton  County 

Raquette  Lake  vicinity.  Camp  Pine  Knot 
[Great  Camps  of  the  Adirondacks  TR] 
Long  Point  Raquette  Lake  [11/07/86] 
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NEW  YORK— Continued 

Raquette  Lake  vicinity,  Camp  Uncaa  [Great 

Camps  of  the  Adirvndacks  TRJ,  Mohegan 

Lake  [4/03/B7] 
Raquette  Lake  vicinity.  Echo  Camp  [Great 

Camps  of  the  Adirondacka  TRJ,  Long  Point 

Raquette  Lake  [11/07/86] 
Raquette  Lake;  Sagamore  Lodge  (Boundary 

Increase)  [Great  Camps  of  the 

Adirondacks  TRJ.  Sagamore  Rd.  [11/07/86) 

NaiMu  County 

Rotlyn,  Eastman  Cottage  [Roslyn  Village 

MRAJ.  130  Mott  Ave.  [10/02/86] 
Roslyn.  Hicks  Lumber  Company  Store 

[Roslyn  Village  MRAJ.  1345  Old  Northern 

Blvd.  [10/02/86] 
Roslyn.  Roslyn,  Savings  Bank  Building 

[Roslyn  Village  MRAJ.  1400  Old  Northern 

Blvd.  [10/02/86] 
Roslya  Roslyn  Grist  Mill  [Roslyn  Village 

MRAJ  1347  Old  Northern  Blvd.  [10/02/86] 
Roslyn.  Roslyn  National  Bank  and  Trust    ' 

Company  Building  [Roslyn  Village  MRAJ 

1432  Old  Northern  Blvd.  [10/02/86] 
Roslyn,  Roslyn  Village  Historic  District 

[Roslyn  Village  Historic  District  J  Roughly 

bounded  by  Old  Northern  Blvd.,  Vernon 

and  E.  Broadway  Sts^  Main,  Glen  Ave.. 

and  Tower  St.  [4/15/87] 
Roslyn.  Titus.  Willet,  House  [Roslyn  Village 

MRAJ,  1441  Old  Northern  Blvd.  [10/02/86] 
Roslyn.  Trinity  Church  Complex  [Roslyn 

Village  MRAJ  Northern  Blvd.  [10/(B/86J 
Roslyn,  Warner,  Samuel  Adams,  House 

[Roslyn  Village  MRAJ  1  Railroad  Ave.  [10/ 

08/86] 

NewYoricCounty  | 

New  York.  Public  School  9.4MW.  End  Ave. 

[8/03/87] 
New  York.  United  States  Courthouse.  40 

Foley  Sq.  [9/02/87] 

Onnadaga  County 

Fayetteville,  Snell.  Levi,  House.  416  Brooklea 
Dr.  [8/20/87] 

OnUiio  County 

Geneva.  Belhurst  Castle.  Lochland  Rd. 
[1/29/87J 

Otaego  County 

Cooperstown  vicinity,  Middlefield  District 
M>.  i  ScAoo/,  CR  35  [8/13/87]  ,    . 

Rockland  County  I 

Palisades.  Concklin.  Abner,  House,  Closter 
Rd.  [8/06/87]  I 

Saratoga  County  | 

Saratoga  Springs.  Canfield  Casino  and 
Congress  Park,  Roughly  bounded  by  Spring 
and  Circular  Sts.,  Park  PL,  and  Broadway 
[2/27/87] 

Scfaanectady  County 

Duanesburg.  Braman,  Joseph,  House 

[Duanesburg,  MRAJ  Braman's  Comers 

[4/24/87] 
Duanesburg,  Christ  Episcopal  Church  | 

[Duanesburg  MRAJ  NY  20  [4/24/87] 
Duanesburg.  Duane  Mansion  [Duanesburg 

MRAJ  NY  20  [4/24/87] 
Duanesburg,  Ferguson  Farm  Complex  ! 

[Duanesburg  MRAJ  NY  20  (4/24/87) 


\ 


Duanesburg,  North  Mansion  and  Tenant 
House  [Duanesburg  MRAJ  North  Mansion 
Rd.  (4/24/87] 

Suffolk  County 

Southampton,  Balcastle  [Southampton 

Village  MRAJ  NW  comer  of  Herrick  and 

Little  Mains  Rds.  [10/02/86] 
Southampton.  Beach  Road  Historic  District 

[Southampton  Village  MRAJ  Between 

Shinnecock  and  Halsely  Neck  Rds.  on 

Beach  Rd.  at  Barrier  Beach  [10/02/86] 
Southampton,  Bowers,  Dr.  Wesley,  House 

[Southampton  Village  MRAJ  Beach  Rd. 

(10/02/86] 
Southampton,  Goodale,  Copt  C,  House 

[Southampton  Village  MRAJ  300  Hampton 

Rd.  [10/02/86] 
Southampton,  North  Main  Street  Historic 

District  [Southampton  Village  MRAJ  N. 

Main  St.  near  CR  39  and  Railroad  Station 

Plaza  [10/02/86] 
Southampton,  Wickapogue  Road  Historic 

District  [Southampton  Village  MRAJ 

Wickapogue  Rd.  between  Narrow  Ln.  and 

Cobb  Rd.  [10/02/86] 

Westchester  County 

Croton-on-Hudson.  Croton  North  Railroad 

Station,  Senasqua  Rd.  [8/27/87] 
Ossining.  Washington  School.  83  Croton  Ave. 

[2/12/87] 
Tarrytown,  Christ  Episcopal  Church, 

Broadway  and  Elizabeth  Sts.  [4/23/87] 

NORTH  CAROLINA 
Alamance  County 

Bellemont  vicinity,  Kemodle — Pickett  House, 

Jet  of  NC 1136  and  NC  1131  [3/23/87] 
Bellemont.  Bellemont  Mill  Village  Historic 

District,  E  and  W  side  of  NC  49,  S  of  jet. 

with  Great  Alamance  Creek  [7/01/87] 
Burlington  vicinity,  McCray  School,  NW  side 

of  NC  62,  S  of  jet  with  SR  1757  [12/04/88] 
Burlington  vicinity.  Sunny  Side,  NC  1136,  3 

mi.  E  of  let  with  NC  62  [3/23/87] 
Graham  vicinity,  Cedarock  Park  Historic 

District,  SR  2409  [12/04/86] 
Mebane  vicinity.  Cooper  School,  S  side  of  SR 

2143,  E  of  jet  with  SR  2142  [12/15/86] 
Mebane  vicinity,  Henderson  Scott  Farm 

Historic  District,  )ct  of  NC  119  and  SR  2135 

[9/16/87] 
Snow  Camp  vicinity.  Friends  Spring  Meeting 

House,  )ct  of  SR  1005  and  SR  2338 

[3/19/87] 

Anaoo  County 

Wadesboro,  US  Post  Office,  105—111  Martin 
St  [7/06/87] 

Bladan  County 

Gariiton.  Clark,  John  Hector.  House,  SE 
comer  jet  of  S.  Grove  and  E.  Green  Sts. 
[5/20/87] 

Clarkton,  Clarkton  Depot,  Elm  and  Hester 
Sts.  [12/23/86] 

Elizabethtown  vicinity,  Mt.  Horeb 
Presbyterian  Church  and  Cemetery,  SW 
comer  of  NC  87  and  SR  1712  Jet  (5/13/87) 

Buncombe  County 

Asheville,  Ellington,  Douglas,  House,  583 

Chunns  Cove  Rd.  (10/18/86) 
Asheville.  Ottari  Sanitarium,  491  Kimberly 

Ave.  [10/16/86] 


Democrat  vicinity,  Carter-Swain  House.  E 
side  SR  2162,  N  of  jet  with  SR  2163 
(7/02/87) 

Caswell  County 

Franklin.  Saint  Agnes  Church.  27  Franklin  St 
(6/04/87) 

Catawba  County 

Hickory,  Claremont  High  School  Historic 
District  [Hickory  MRAJ,  Roughly  bounded 
by  Fifth  and  Third  Aves.,  Third  St.  Second 
Ave.  and  N.  Center  St  [10/23/86] 

Cumberland  County 

Fayetteville,  Orange  Street  School.  500  blk.  of 
Orange  St.  jet  of  Orange  and  Chance  Sts. 
[9/22/87] 

Forsyth  County 

Winston-Salem,  West  End  Historic  District, 
Roughly  bounded  by  W.  End  Blvd.,  Sixth. 
Broad,  and  Fourth  Sts..  1-40,  Sunset  Dr^  and 
Peters  Creek  [12/04/86] 

Franklin  County 

Louisburg.  Louisburg  Historic  District, 
Roughly  bounded  by  Allen  Lane.  Main  and 
Cedar  Sts..  Franklin,  Elm.  and  King  St 
[2/18/87] 

Henderson  County 

Fletcher  vicinity,  Rugby  Grange.  Address 

Restricted  (5/05/87) 
Hendersonville  vicinity,  Moss-Johnson  Farm. 

3340  Haywood  Rd.  (2/10/87) 

Maoon  County 

Franklin.  Friuiklin  Presbyterian  Church,  45 
Church  St  [2/05/87] 

Mecklenburg  County 

Charlotte.  Dilivorth  Historic  District  Roughly 
bounded  by  Myrtle,  Morehead,  Berkeley, 
Dilworth  Rd.  W,  Charlotte,  Park,  Tremont 
Cleveland  and  Renssalaer  (4/09/87) 

Charlotte.  Myers  Park  Historic  District, 
Roughly  bounded  by  NC  16,  E  and  W 
Queens  Rd.,  and  Lillington  Ave.  [8/ 10/87] 

Nash  County 

Nashville,  Nashville  Historic  District. 
Roughly  100^400  W.  Washington  and  100- 
300  E.  Washington  SU.  [7/22/87] 

New  Hanover  County 

Wrightsville  Beach,  Bradley — Latimer 
Summer  House.  S  side  SR  1411  E  of  jet 
with  US  76  [7/20/87] 

Wrightsville  Beach,  Mount  Lebanon  Chapel 
and  Cemetery.  SR  1411  (10/16/86) 

Onslow  County 

Richlands  vicinity.  Venters  Farm  Historic 
District,  US  268  and  NC  1229  (5/07/87) 

Pender  County 

Wilmington  vicinity,  Moore's  Creek  National 
Military  Park  (Boundary  Increase  J  NW  of 
Wihnington  on  NC  210  [2/13/87] 

Pitt  County 

St  John's,  SL  John's  Episcopal  Church,  SE 
comer  of  SR  1917  and  SR  1753  (12/02/86) 


NORTH  CAROLINA— ConHnued 
Richmond  County 

Rockingham  vicinity,  Dockery.  Alfred.  House. 
E  side  SR  1005,  Vio  mile  S  of  jet.  with  ^ 
1143  [11/20/86] 

Rockingham  County 

Eden.  Boone  Road  Historic  District.  Roughly 
400  and  500  blks.  of  Boone  Rd.,  400  blk.  of 
Chestnut  and  500  blk.  Ciovenia  Sts.,  and 
200  blk.  of  Highland  Dr.  [8/31/87] 

Eden,  Central  Leaksville  Historic  District. 
Roughly  bounded  by  Lindsay,  Monroe,  jay, 
Washington,  and  Kemp  Sts.  [12/09/86] 

Eden,  ML  Sinai  Baptist  Church.  512  Henry  St 
[6/25/87] 

Eden,  Spray  Industrial  Historic  District, 
Roughly  bounded  by  Warehouse,  Rhode 
Island,  River  Dr.,  Washbum  Rd..  the  Smith 
River.  E.  Early  Ave.,  and  Church  [12/09/86] 

Reidsville,  First  Baptist  Church  [Reidsville 
MRAJ  401  S.  Scales  St.  [12/11/86] 

Reidsville,  Jennings— Baker  House 
[Reidsville  MRAJ  606  Vance  St  (3/12/87) 

Reidsville,  North  Washington  Avenue 
Workers'  House  [Reidsville  MRAJ  E  side 
of  300  blk.  of  N.  Washington  Ave. 
[12/11/86] 

Reidsville,  Reidsville  Historic  District 
[Reidsville  MRAJ  Roughly  bounded  by  W. 
Morehead,  Southern  Railway  tracks, 
Lawson  Ave,  Main,  Piedmont  Vance  and 
Lindsay  Sts.  [3/12/87] 

Reidsville,  Richardson  Houses  Historic 
District  [Reidsville  MRAJ  NW  side  of 
Richardson  Dr.  between  Coach  Rd.  and 
Woodland  Dr.  [12/11/86] 

Rowan  County 

Salisbury,  Salisbury  Railroad  Corridor 
Historic  District,  Roughly  East  Council. 
Liberty,  Kerr,  Cemetery,  Franklin,  Lee,  and 
Depot  SU.  [5/13/87] 

Transylvania  County 

Lake  Toxaway,  Hillmont,  W  side  of  Lake 
Toxaway  3  mi.  N  of  US  64  [10/16/86] 

Vance  County 

Henderson,  Henderson  Central  Business 
Historic  District,  Gamett  St.  from  Church 
to  Young  Sts.  [8/24/87] 

Wake  County 

Fuquay-Varina,  Fuguay  Mineral  Spring,  NE 

comer  of  Main  and  W.  Spring  Sts. 

(12/04/86] 
Knightdale,  Beaver  Dam.  SR  2049  at  SR  2233 

[1/06/87] 
Raleigh,  North  Carolina  State  Fair 

Commercial  6- Education  Buildings,  NW 

comer  jet.  of  Blue  Ridge  Rd.  and 

Hillsborough  St.  [6/05/87] 

Watauga  County 

Boone,  Jones  House,  124  E.  King  St.  [3/25/87] 
WUson  County 

Black  Creek  vicinity.  Black  Creek  Rural 
Historic  District  [Wilson  MRAJ  Along  NC 
1628  [10/14/86] 

NORTH  DAKOTA 

Cass  County 

Fargo,  Fargo  City  Detention  Hospital  [North 
Side  Fargo  MRAJ  57  Eleventh  Ave.  N 
(4/07/87) 


Fargo,  Holes.  James.  House  [North  Side  Fargo 
MRAJ  1230  Fifth  St.  N  [4/07/87] 

Fargo,  North  Dakota  State  University 
District,  Roughly  bounded  by  N.  University 
Dr.,  Twelfth  Ave.  N,  Service  Dr.,  and 
Campus  Ave.  [10/06/86] 

Fargo,  North  Side  Fargo  Builder's  Residential 
Historic  District  [North  Side  Fargo  MRAJ 
Roughly  bounded  by  Benjamin  Franklin 
School  area  and  Golf  Course.  First  St., 
Twelfth  Ave.  N,  and  Fourth  St.  [4/07/87J 

Fargo.  North  Side  High  Style  Residential 
Historic  District  [North  Side  Fargo  MRAJ 
Roughly  bounded  by  Twelfth  Ave.  N, 
Fourth  St,  Eleventh  Ave.  N,  and  Seventh 
St.  [4/07/87] 

Fargo,  Smith,  Chesebro,  House  [North  Side 
Fargo  MRAJ  1337  Broadway  (4/07/87) 

Divide  County 

Noonan  vicinity,  Nielsen,  Niels,  Fourteen- 
Side  Bam  Farm  [North  Dakota  Round 
Bams  TRJ  ND  38  (10/07/86) 

Eddy  County 

New  Rockford  vicinity.  Marriage,  Sylvanui, 

Octagonal  Bam  [North  Dakota  Round 

Bams  TRJ  ND  38  [10/07/86] 
New  Rockford  vicinity,  Myhre.  Jens,  Round 

Bam  [North  Dakota  Round  Bams  TRJ  ND 

30  [10/01/86] 

Foster  County 

McHenry  vicinity,  McHenry  Railroad  Loop,  E 
side  of  ND  20  [10/02/86] 

Grand  Forks  County 

Grand  Forks,  Campbell,  Thomas  D.,  House, 

2405  Belmont  Rd.  [9/29/87] 
Kempton  vicinity,  Funseth,  Carlott.  Round 

Bam  [North  Dakota  Round  Bams  TRJ  ND 

38  (10/07/86) 

La  Moure  County 

Edgeley  vicinity,  Rodman  Octagonal  Bam 
[North  Dakota  Round  Bams  TRJ  ND  30 
(10/07/86) 

Logan  County 

Bumstad  vicinity,  Abell.  Robert,  Round  Bam 
[North  Dakota  Round  Bams  TRJ  ND  38 
(10/07/86) 

Mercer  County 

Stanton  vicinity.  Fort  Clark  Archeological 
District.  ND  200  Alt  [10/19/86] 

Stark  County 

Gladstone  vicinity,  Gerhardt  Octagonal  Pig 
House  [North  Dakota  Round  Bams  TRJ 
ND  38  [10/07/86] 

Stutsman  County 

Kensal  vicinity,  Baker,  Cecil,  Round  Bam 
[North  Dakota  Round  Bams,  TRJ  ND  38 
(10/07/86) 

Word  County 

Minot  Eastwood  Parti  Historic  District 

[MinotMRAJ  Bounded  by  Old  Souris 

Oxbow  [10/16/86] 
Minot,  Minot  Industrial  Historic  District 

[Minot  MRAJ,  Roughly  bounded  by  Souris 

River,  Fifth  St.  NE.,  First  Ave.  SE.  First  St 

NE.,  SdO  Line  RR  tracks,  and 

Broadway         [10/16/86] 
Minot  Westland  Oil  Filling  Station  [Minot 

MRAJ  510  E.  Central  Ave.  [2/27/87] 


Surrey  vicinity.  Click,  Levi,  Round  Bam 
[North  Dakota  Round  Bams  TRJ  ND  38 
(3/25/87) 

OHIO 

Belmont  County 

Belmont  Belmont  Historic  District,  Roughly 
bounded  by  Barrister,  John.  Jefferson, 
Sycamore,  and  Bridge  Sts.  [3/13/87] 

Butler  County 

Oxford.  Alexander,  Dr.  }/^illiam  S.,  House,  22 
N.  College  Ave.  [3/18/87] 

CanoU  County 

CarroUton.  Van  Horn  Building,  Public  Sq.,  jet. 
of  W.  Main  and  N.  Lisbon  SU.  [9/03/87] 

Cra%vfocd  County 

Bucyrus,  Monnett  Memorial  M.  E.  Chapel, 
990  OH  98  [12/29/86] 

Cuyahoga  County 

Beadiwood.  Blossom,  Elizabeth  B., 
Subdivision  Historic  District,  Jet  of 
Richmond  and  Cedar  Rds.  [9/22/87] 

Cleveland,  Archwood  Avenue  Historic 
District  [Brooklyn  Centre  MRAJ 
Archwood  Ave.  roughly  bounded  by  W. 
Thirty-first  PI.  and  W.  Thirty-seventh  St. 
(3/19/87) 

Cleveland^  Se/y,  Dr.  James.  House.  1822  E. 
Eighty-ninth  St  [10/16/86] 

Cleveland.  Bomante  House  [Brooklyn  Centre 
MRAJ  3000  Mapledale  Ave.  [3/19/87] 

Cleveland^  Colonial  and  Euclid  Arcades,  508 
and  600  Euclid  Ave.  [5/06/67] 

Cleveland,  East  Fourth  Street  Historic 
District,  Roughly  on  E.  Fourth  St.  between 
Euclid  and  Prospect  Aves.  (7/09/87) 

Cleveland.  Hilliard  Apartment  Building, 
2804-2906  Sackett  Ave.  (3/17/87) 

Cleveland.  Kindra,  W.  H.  Apartments 
[Brooklyn  Centre  MRAJ  3802—2812 
Mapledale  Ave.  [3/19/87] 

Cleveland,  Malio  House  [Brooklyn  Centre 
MRAJ  3781  W.  Twenty-fifth  St.  [3/19/87] 

Cleveland.  Panek  Block.  3154  E.  Fourty-ninth 
St  [12/18/88] 

Cleveland,  Riverside  Cemetery  Building 
[Brooklyn  Centre  MRAJ  3607  W.  Twenty- 
fifth  St.  [3/10/87] 

Cleveland,  Riverside  Cemetery  Chapel 
[Brooklyn  Centre  MRAJ  3607  Pearl  Rd. 
[3/19/87] 

Cleveland,  Third  Church  of  Christ  Scientist 
[Brooklyn  Centre  MRAJ  3648  W.  Twenty- 
fifth  St  [3/19/87] 

Cleveland,  Townes.  Clayton,  House 
[Brooklyn  Centre  MRAJ  3800  W.  Thirty- 
third  St  (3/19/87) 

Erie  County 

Sandusky.  Doerzbach,  George  J.,  House, 
1208-1210  Central  Ave.  [4/23/87] 

Fairfield  County 

Lancaster  vicinity,  Artz,  John,  Farmhouse, 

5125  Duffy  Rd.  [4/23/87] 
Lancaster,  Lancaster  Methodist  Episcopal 

Camp  Ground  Historic  District,  Roughly 

bounded  by  Hocking  River,  W.  Fair  Ave^ 

and  Ety  Rd.  (9/10/87) 


11730 


■yn. 


Fadmsal  lUgJater  /  VqL  ij,  No.  i<»  ^t«••4^vr^fay  24,  1988  /  Notices 


J 

'imam, 


OmO-Coatinued 

Mt  Sterling  vicinity,  McCafferty,  Witt 
Fannhouse,  70&9  OH  207  NE  (4/23/87J 

Washington  Court  House,  Robinson — Pavey 
House.  421  W.  Court  St.  14/23/87) 

naakKaCoonty 

Columbus,  Broad  Street  Apartments  [East 

Broad  Street  MRAJ.  880-886  E.  Broad  St. 

[12/16/86] 
Columbus.  Broad  Street  Christian  Church 

[East  Broad  Street  MRAJ.  1051  E.  Broad  St. 

[12/16/86] 
Columbus.  Central  Assurance  Company  [East 

Broad  Street  MRAJ.  741 E.  Broad  St ; 

[12/19/86] 
Columbus,  East  Broad  Street  Commercial 

Bui/ding  [East  Broad  Street  MRAJ.  747,  749, 

751  E.  Broad  SL  [12/16/88] 
Colimibus,  East  Broad  Street  Historic  District 

[East  Broad  Street  MRAJ.  Along  E.  Broad 

Str  between  Monypenny  and  Ohio  Aves. 

[3/17/87] 
Columbus,  East  Broad  Street  Presbyterian 

Church  [East  Broad  Street  MRAJ.  760  E 

Broad  SL  [3/17/87] 
Columbus,  Garfield— Broad  Apartments 

[East  Broad  Street  MRAJ,  775  E.  Broad  St. 

[12/16/87] 
Colimibus.  Heyne — Zimmerman  House  [East 

Broad  Street  MRAJ  973  E.  Broad  St. 

[3/17/87] 
Colimibus,  House  at  753  East  Broad  Street 

[East  Broad  Street  MRAJ.  753  E.  Broad  St. 

112/17/88] 
Columbus.  Jacobs,  Felix  A..  House.  1421 

Hamlet  St.  [12/19/86] 
Columbus,  Johnson — Campbell  House  [East 

Broad  Street  MRAJ.  1203  E.  Broad  St.  [12/ 

17/86] 
Columlnia,  Joseph— Cherrington  House  [East 

Broad  Street  MRAJ.  785  E.  Broad  St  [12/ 

17/86] 
Columbus,  Kauffman.  Linus  B.,  House  [East 

Broad  Street  MRAJ,  906  E.  Broad  St  [12/ 

17/86] 
Columbus,  Kaufman.  Frank  J.  House  [East 

Broad  Street  MRAJ.  1231  E.  Broad  St  [12/ 

17/86] 
Columbus,  Levy.  Solomon,  House  [East 

Broad  Street  MRAJ,  829  E.  Broad  St  (12/ 

17/86] 
Columbus,  Lovejoy.  Carrie.  House  [East 

Broad  Street  MRAJ.  807  E.  Broad  St  [12/ 

17/86] 
Columbus.  Morris,  C.  E.  House  [East  Broad 

Street  MRAJ  875  E.  Broad  St.  [12/17/88] 
Columbus,  fiforth  High  School  100  Arcadia 

Ave.  [7/02/87] 
Columbus,  Ohio  Farm  Bureau  Federation 

Offices.  620  and  630  E.  Broad  St.  [3/13/87] 
Columbus.  Old  Beechwold  Historic  District, 

Roughly  bounded  by  W.  Jeffrey  PL.  N.  High, 

River  Park  Dr.,  and  Olentangy  Blvd.  [9/22/ 

87] 
Columbus,  Prentiss,  Frederick,  House  [East 

Broad  Street  MRAJ  706  E.  Broad  St.  [12/ 

17/86]    - 
Columbus,  Prentiss — Tulford  House  [East 

Broad  Street  MRAJ  1074  E.  Broad  St  [12/ 

17/86) 
Columbus,  Saint  Paul's  Episcopal  Church 

[East  Broad  Street  MRAJ  787  E.  Broad  St 

(12/17/86) 


Columbus,  Schueller.  Erwin  W.,  House  [East 

Broad  Street  MRAJ,  904  E.  Broad  St  [12/ 

17/86) 
Columbos,  Scopeld—Saaor  House  [East 

Broad  Street  MRAJ.  1031 E.  Broad  St  [IZ/ 

17/88] 
Columbus,  Sharp— -Page  House  [East  Broad 

Street  MRAJ  935  B.  Broad  St.  [12/17/86] 
Columbus.  Shedd—Dunn  House  [East  Broad 

Street  MRAJ,  965  E.  Broad  St  [12/17/86] 
Gahanna,  Old  Peace  Lutheran  Church.  78-82 

N.  High  St  [4/23/87] 
Lockboume  vicinity,  Landes,  Samuel  House, 

590  Hibbs  Rd.  [5/08/87] 
Worthington,  Niles  Car  &  Manufacturing 

Company  Electric  Railway  Interurban 

Combine  No.  21, 990  Proprietor's  Rd.  [6/19/ 

87) 

Fultoo  County      I 

Wauseon.  Jones — Read—Touvelle  House,  435 
E.  Park  St  [5/08/87] 

Gallia  County      I 

GallipoUs,  Gatewood,  76  State  St.  [lO/ie/86] 

Gaai^a  County 

Middlefield.  Batavia  House,  14979  S.  State  St 
[7/18/87] 

GnMne  County 

Xenia,  Conner,  Alexander,  House.  99  E. 
Second  St  [7/20/87] 

Guernsey  County 

Cambridge,  Sarchet-Burgess  House,  145  W. 

Eighth  St  [5/21/87] 
Cambridge,  Wheeling  Avenue  Historic 

District,  Roughly  bounded  by  Steubenville, 

Tenth,  Wheeling,  and  Fourth  Aves.  [5/11/ 

87) 

Hamilton  County 

Cincinnati,  BS-O  Freight  Terminal  700  Pete 

Rose  Way  [12/29/86] 
Cincinnati,  Cincinnati  Zoo  Historic 

Structures.  3400  Vine  St.  [2/27/87] 
Cincinnati,  Coca-Cola  Bottling  Corporation. 

1507  Dana  Ave.  [7/02/87J 
Ondnnati.  Doctors'  Building,  19  Garfield  Pi. 

[12/04/86] 
Cincinnati,  Laurel  Homes  Historic  District. 

Roughly  bounded  by  Liberty  and  ]ohn  Sts., 

Ezzard  Charles  Dr..  and  Linn  St.  [5/19/87] 
Montgomery,  Montgomery  Saltbox  Houses, 

7789  and  7785  Cooper  Rd.  [7/28/87] 

Hancock  County 

Findlay  vidnity,  Powell  Andrew.  Homestead, 
9621  CR  313  [12/19/86] 

Harrison  County 

New  Athens,  Franklin  College  Building  No.  5. 
Main  St  [5/06/87] 

(afferson  County 

Mingo  Junction,  Central  High  School  [Mingo 
Junction  MRAJ  110  Steuben  Ave.  [3/17/87] 

Mingo  Junction,  Central  Public  School  [Mingo 
Junction  MRAJ  108  Saint  CUrir  Ave.  [3/17/ 
87] 

Mingo  Junction.  Commercial  Street  Historic 
District  [Mingo  Junction  MRAJ  Roughly 
Commercial  St.  betwreen  McListQund 
Highland  Aves.,  May,  and  RR  tracks  [3/17/ 
87] 

Mingo  Junction.  North  Hill  Historic  District 
[Mingo /unction  MRAJ  Bounded  by  Logan. 


George.  Western,  and  Alley  W  of  Logan 
Ave.  [3/17/87] 
Steubenville,  Union  Cemetery— Beatty  Park, 
1720  W.  Market  St  and  Lincoln  Ave.  [2/27/ 
87] 

Knox  County 

Mount  Vernon.  East  High  Street  Historic 
District,  Roughly  bounded  by  E.  Chestnut 
St.  S.  Catherina  St.  E.  Vine  St..  and  S.  Gay 
St  (3/1S/87] 

Lidung  County 

NeviaA,  Evans— Holton— Owens  House,  162 

W.  Locust  St  [10/16/86] 
Newark.  Hudson  Avenue  Historic  District, 

Hudson  Ave.  between  Stevens  St  and  OH 

37  (3/18/87) 

Lorain  County 

Elyria,  Washington  Avenue  Historic  District 
[Elyria  MRAJ  Roughly  Ohio.  Columbus, 
Harrison,  and  Saint  Qair  Sts.  between 
Washington  Ave.  and  Glenwood  St 
(8/20/87) 

Lorain,  Duane  Block.  387 — 401  Broadway 
[7/16/87] 

Lorain,  Lorain  Fire  Station  No.  1,  605  W. 
Fourth  St.  [8/20/87] 

Lucas  County 

Toledo,  Saint  Peter  and  Saint  Paul  Historic 
District — Oliver's  Second  Addition.  800 
and  700  blks.  of  S.  Saint  Qair  St  [3/13/87] 

Toledo,  Valentine  Theater  Building.  405 — 419 
Saint  Clair  and  402-412  Adams  [5/19/87] 

Miami  County 

Troy  vicinity,  Weddle,  Callahill  and  Priscilla. 
House,  5710  LeFevre  Rd.  [8/18/87] 

Montgomery  County 

Kettering,  Long — Mueller  House.  986 
Laurelwood  Rd.  [4/23/87] 

Ottawa  County 

Marblehead,  demons.  Alexander,  House,  133 
demons  St  [9/17/87J 

Rckaway  County 

Orient  vicinity.  Scioto  Township  District  No. 
2  Schoolhouse,  8143  Snyder  Rd.  [5/06/87] 

Portage  County 

Ravenna.  Griffin,  Alexander  B.,  House,  417  S. 
Walnut  St.  [7/02/87] 

Richland  County 

Mansfield,  Bissman  Block.  193  N.  Main  St 

[10/18/86] 
Mansfield.  City  Mills  Building.  160  N.  Main 

St.  [12/18/86] 
Mansfield,  Hancock  and  Dow  Building,  21 E. 

Fourth  St  [2/26/87] 
Mansfield,  Mansfield  Savings  Bank.  4  W. 

Fourth  St  [10/16/86] 
Mansfield,  May  Realty  Building,  22,— 32  S. 

Park  St.  [10/16/86] 
Shelby,  Marvin  Memorial  Library.  34  N. 

Gamble  St  [8/13/87] 

Stark  County 

Canton.  Bender's  Restaurant — Belmont 
Buffet  [Architecture  of  Guy  Tilden  in 
Canton,  1885-190S,  TRJ 137  Court  Ave.  SW 
(7/21/87) 


OHIO— Continued 

Canton.  Case  Mansion  [Architecture  of  Guy 

Tilden  in  Canton,  1885-1905,  TRJ  1717  N. 

Market  Ave.  [7/21/87] 
Canton.  Fife,  Harry  E.,  House  [Architecture 

of  Guy  Tilden  in  Canton,  1885-1905,  TRJ, 

606  McKinley  Ave.  SW  [7/21/87] 
Canton,  Harvard  Company— Weber  Dental 

Manufacturing  Company  [Architecture  of 

Guy  Tilden  in  Canton,  1885-1905,  TRJ  2206 

Thirteenth  St.  NE  [7/21/87] 
Canton.  Hotel  Courtland  [Architecture  of 

Guy  Tilden  in  Canton,  1885-1905,  TRJ  209 

W.  Tuscarawas  Ave.  [7/21/87] 
East  Canton.  I^emer  Inn,  131  E.  Nassau  St 

[9/17/87] 
MassiUon,  First  National  Bank  Building.  11 

Lincofai  Way  W  (5/08/87) 

Summit  County 

Akron,  Border,  Byron  R.,  House,  1041 W. 

Market  St  [9/17/87] 
Hudson  vicinity.  Ward  House,  1410  Hines 

HiURd.  (3/17/87) 

Washington  County 

Marietta.  Becker  Lumber  and  Manufacturing 
Company,  121  Pike  St  [6/18/87] 

Wood  County 

Bowling  Green,  Boom  Town  Historic  District, 
Roughly  bounded  by  W.  Wooster,  S. 
Church,  N.  Grove,  N.  Maple,  and 
Buttonwood  [5/08/87] 

OKLAHOMA 

Cleveland  County 

Norman,  facobson,  Oscar  B.,  House,  609  S. 
Chatauqua  Ave.  [12/23/86] 

GatfieM  County 

Enid,  Eason,T.  T.,  Mansion,  1305  W. 

Broadway  [3/24/87) 
Enid,  McCristy—Knox  Mansion,  1323  W. 

Broadway  [3/24/87] 

Logan  County 

Guthrie,  Scottish  Rite  Temple,  900  E. 
Oklahoma  [4/00/87] 

Osage  County 

Pawhuska.  Pawhuska  Downtown  Historic 
Distiict,  Roughly  bounded  by  Grand  View 
Ave..  E.  Eighth  St.  Leahy  Ave.,  and  E.  Fifth 
St  [11/26/86] 

Pawnae  County 

Ralston,  Ralston  Opera  House,  501 — 503 
Main  St  [7/28/87] 

Pootoloc  County 

Ada,  East  Central  State  Normal  School  East 
Central  University  campus  (12/23/86) 

Pottawatomie  County 

Harjo  vidnity.  Rose— Past  Site  (94PT28J. 
Address  Restricted  (12/24/86] 

OREGON 

BakarCounty 

Haines  vicinity.  Maxwell  James  O., 
Farmstead,  Rt.  2.  Box  82  on  N  side  Muddy 
Creek  Rd.  [11/06/86] 

Sumpter.  Sumpter  Valley  Railway  Historic 
District,  Roughly  between  Baker  and 
Prairie  City  starting  near  the  McEwen 
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station  site  and  W  to  the  Dixie  Pass  area 
[8/03/87] 

Benton  County 

Corvallis.  Corvallis  Hotel  201-211  S.W. 

Second  St  [9/10/87] 
Corvallis,  Schuster,  Charles  L,  House,  228 

N.W.  Twenty-eighth  [10/09/86] 
Monroe,  Starr,  Edwin  and  Anna,  House, 

28845  McFarland  Rd.  (10/09/88) 

Clackamas  County 

Canby.  Knight,  William.  House,  525  S.W. 

Fourth  Ave.  (11/05/86) 
Oak  Grove,  Broetje,  John  F.  and  John  H, 

House,  3101  S.E.  Courtney  Rd.  [9/15/87] 
Portland,  Bell  Station  Store,  9300  S.E.  Bell 

Ave.  (9/10/87) 

Clatsop  County 

Astoria,  Fisher,  Ferdinand,  House,  887 

Twelfth  St.  [5/06/87] 
Astoria,  Svenson  Blacksmith  Shop.  1769 

Exchange  St  [11/06/86] 
Seaside,  HerscheU.  Allan.  Two-Abreast 

Carousel  [Oregon  Historic  Wooden 

Carousel  TRJ  300  Broadway  [8/28/87] 

Coos  County 

Coos  Bay,  Olsson,  Captain  Bror  W..  House, 
631  S.  Tenth  St.  [11/02/86] 

Crook  County 

Prineville,  Baldwin,  Thomas  M.,  House,  126 
W.  First  St  [9/10/87] 

Deschutes  County 

Bend.  O'Kane  Building,  115  NW  Oregon  Ave. 
[11/06/86] 

Douglas  County 

Riddle.  Brown,  Will  Q.,  House  and  Wash 
House,  274  S.  Main  St  [9/10/87] 

Winston,  Winston,  William  C.  and  Agnes, 
House,  Winston  Section  Rd.  [9/10/87] 

Grant  County 

Bates  vicinity,  Sumpter  Valley  Railway 
Historic  District,  Roughly  between  Baker 
and  Prairie  City  starting  near  the  McEwen 
station  site  and  W  to  the  Dixie  Pass  area 
[8/03/87] 

Bates  vicinity,  Sumpter  Valley  Railway, 
Middle  Fork-John  Day  River,  Sumpter 
Valley  Railway's  Middle  Fork  Spur 
between  Bates  and  Susanville  [8/03/87] 

Hood  River  County 

Hood  River.  Copple,  Simpson,  House,  911 

Montello  Ave.  [3/06/87] 
Mt  Hood,  Mt  Hood  School  House,  OR  35 

(4/30/87) 

Jackaoa  County 

Ashland,  Ashland  Municipal  Powerhouse, 

Ashland  Creek  Canyon  [9/10/87] 
Ashland,  Ashland  Oregon  National  Guard 

Armory,  208  Oak  St  [9/10/87] 
Ashland,  Enders  Building.  2SO--300  E.  Main 

St  (10/23/86) 
Ashland,  Kane.  E.  C.  House,  386  B  St  (11/06/ 

86] 
Medford, /oc/cson  County  Courthouse,  S. 

Oakdale  Ave.  at  Eighth  St.  (10/23/86) 
Medford.  Reddy,  Dr.  John  F.  and  Mary, 

House,  122  Ongfm  Terr.  [9/10/87] 


Phoenix  vidnity.  Glenview  Orchard 
Ensemble,  1395  Carpenter  Hill  Rd.  [10/23/ 
86) 

Josephine  County 

Grants  Pass,  Lundburg,  George  H.,  House,  404 

N.W..  A  St  (3/06/87) 
Oregon  Caves  National  Monument,  Oregon 

Caves  Chateau.  Off  SR  46  [5/28/87] 

Klamath  County 

Crater  Lake  National  Park,  Crater  Lake 
Superintendent's  Residence.  Munson 
Valley  [5/28/87] 

Klamath  Falls,  Oregon  Bank  Building.  905 
Main  St  (9/10/87) 

Lane  County 

Eugene.  Chambers  Frank  L  and  Ida  H., 

House,  1006  Taylor  St  [9/14/87] 
Springfield.  Washbume  Historic  District. 

Roughly  bounded  by  G,  N.  Tenth.  A,  and  N. 

Second  SU.  [2/10/87] 

Lincoln  County 

Newport  New  Cliff  House,  287  N.W.  Cliff  St 
(11/06/86) 

Unn  County 

Crabtree  vidnity,  Thomas  Creek — Gilkey 
Covered  Brieve  [Oregon  Covered  Bridges 
TRJ  Goar  RdU  3  mi.  N  of  Crabtree 
[2/19/87] 

Crabtree,  Crabtree  Creek— Hoffman  Covered 
Bridge  [Oregon  Covered  Bridges  TRJ 
Hungry  Hill  Dr..  l%o  mi.  N  of  Crabtree  (2/ 
17/87) 

Sdo  vicinity,  Thomas  Creek — Shimanek 
Covered  Bridge  [Oregon  Covered  Bridges 
TRJ  Richardson  Gap  Rd.,  2  mi.  E  of  Scio 
[2/19/87] 

Sdo,  Wesely,  Joseph,  House  and  Bam,  38712 
OR  228  (10/23/86) 

Marion  County 

Salem,  Court  Street — Chemeketa  Street 
Historic  District,  Roughly  bounded  by 
Chemeketa  St.  Mill  Creek  Court,  and 
Fourteenth  St  (8/26/87) 

Salem,  Gaiety  Hill— Bush 's  Pasture  Park 
Historic  District,  Roughly  bounded  by 
Pringle  Creek,  Mission  St.  Bush's  Pasture 
Pk.,  Cross  High,  and  Liberty  Sts.  [10/10/86] 

Salem.  Manning,  S.  A.,  Building,  200  State  St 
(2/10/87) 

Salem.  Old  First  National  Bank  Building,  388 
State  St.  NE  [10/09/86] 

Salem,  Pleasant  Grove  Presbyterian  Church, 
1313  Mill  St  SE  (2/10/87) 

Silverton,  Silverton  Commercial  Historic 
District,  Roughly  bounded  by  High,  and 
Oak  Sts..  Silver  Creek.  Lewis.  Water,  and 
First  Sts.  [7/29/87] 

St  Paul  vicinity.  Kiric  John  W.,  and  Thomas 
P.,  House,  4686  Saint  Paul  Hwy.  NE  [6/17/ 
«7J 

Multnomah  County 

Bonneville.  Bonneville  Dam  Historic  District 
(Boundary  Increase  J  Roughly  bounded  by 
Mitchell  Creek  Bypass,  SW  District 
boundary.  Union  Pacific  right-of-way,  and 
Hatchery  Service  Rd.  [3/26/87] 

Gresham,  Louise  Home  Hospital  and 
Residence  Hall  722  N.E.  One  Himdred  and 
Sixty-second  Ave.  [9/10/87] 
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Multnomafa.  Prince,  Thomas,  House,  2903 

N.B.  Alameda  St  [10/23/86] 
Portland,  Bailou  Sr  Wright  Company  Building. 

327  N.W.  Tenth  Ave.  (4/30/87J 
Portland.  Belie  Court  Apartments.  120  N.W. 

Trinity  PI.  [11/06/861 
Portland.  Benson  Hotel.  309  S.W.  Broadway 

[11/20/861 
Portland.  Canterbury  Castle.  2910  S.W. 

Canterbury  Ln.  [9/08/871 
Portland,  Dosch.  Henry  E.,  Investment 

Property.  425  N.W.  Ei^teenth  Ave.  [6/04/ 

871 
Portland,  Durham— facobs  House,  2138  S.W. 

Salmon  St.  (3/06/871 
Portland,  East  Portland  Branch.  Public 

Library  of  Multnomah  County,  1110  &£. 

Alder [9/08/871 
Portland,  Herschell—Spillman  Noah's  Ark 

Carousel  [Oregon  Historic  Wooden 

Carousel  TRJ.  E  md  of  Sellwood  Bridge 

[8/26/871 
Portland.  Honeyman.  David  T.  and  Nan 

Wood.  House.  1728  S.W.  Prospect  Dr. 

[5/07/871 
Portland,  feppsen.  Peter.  House.  4107  N. 

Albina  Ave.  [9/10/87] 
Portland,  King.  Samuel  W..  House,  1080  S.W. 

King  Ave.  [9/08/87] 
Portland,  Kistner  Dr.  Frank  R.  House,,  5400 

S.W.  Hewett  Blvd.  [4/30/87]  j 

Portland.  Looff,  Charles,  20-Sweep      ■ 

Menagerie,  Carousel  [Oregon  Historic 

Wooden  Carousel  TRJ.  25  S.W.  Salmon  St. 

[8/28/87] 
Portland.  Mangels,  William  P..  Four-Row 

Carousel  [Oregon  Historic  Wooden 

Carousel  TRJ,  4033  S.W.  Canyon  Rd.  [8/26/ 

87] 
Portland.  Medical  Arts  Building.  1020  8.W. 

Taylor  [11/06/86] 
Portland.  Ormonde  Apartment  Building, 

2046—2048  N.W.  Flander*  [9/08/87] 
Portland,  Parker.  C.  W..  Four-Row  Park 

Carousel  [Oregon  Historic  Wooden 

Carousel  TRJ.  14S2  Jantzen  Beach  Center 

[8/26/87] 
Portland.  Pipes.  Martin  Luther,  House,  2675 

S.W.  Vi»ta  Ave.  [3/06/87] 
Portland.  Pittock  Block,  921  S.W.  Washington 

SL  [9/08/87] 
Portland.  Portland  Fire  Station  No.  17, 824 

N.W.  Twenty-fourth  Ave.  [3/12/87] 
Portland.  Portland  Thirteenth  Avenue 

Historic  District,  N.W.  Thirteendi  Ave. 

between  N.W.  Davis  and  N.W.  Johnson  Sts. 

[6/15/87] 
Portland.  Schnabel,  Charles  J.  andElsa, 

House.  2375  S.W.  Park  PL  [9/08/87] 
Portland.  Town  Club.  The,  2115  S.W.  Sahnon 

SL  [3/06/87] 
Portland.  US  National  Bank  Building.  821 

S.W.  Sixth  Ave.  [10/09/86] 
Portland.  Wells  Fargo  Building.  309  S.W. 

Sixth  Ave.  [10/00/86] 
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PoDc  County 

Independence.  Independence  National  Bank, 

302  S.  Main  St.  [11/06/88]  | 

Independence.  Saint  Patrick's  Romaa  I 

Catholic  Church,  330  Monmouth  St  [2/06/ 

87] 
Independence,  Wheeler.  /.  A.,  House,  386 

Monmouth  St  [11/06/86] 
Monmouth,  Howell,  John  W.,  House,  212  N. 

Knox  St  [9/10/87] 


Monmouth.  Polk  County  Bank.  296  E.  Main 
St  [11/06/86] 

Umatilla  County 

Pendleton.  Ellis— Hampton  House,  711  Si 
Byers  Ave.  [10/23/86] 

Pendleton.  South  Main  Street  Commercial 
Historic  District  Roughly  bounded  by 
Dorion  Ave.,  S.R  First  St.,  Union  Pacific 
RR.  and  S.W.  Second  St  [10/10/86] 

Wasco  County 

Dufur.  BaJch  Hotel,  40  S.  Main  (9/08/87] 
The  Dalles,  Dalles  Commercial  Historic 
District,  The,  Roughly  bounded  by 
Columbia  River,  Laughlin,  Fifth,  and  Union 
Sts.  [11/04/86] 

Yamhill  County 

Dayton,  Avery  House  [Dayton  MRAJ,  403 

Church  St.  [3/16/87] 
Dayton,  Baxter  House  [Dayton  MRAJ,  WT 

Church  St.  [3/16/87] 
Dayton,  Berry-Sigler  Investment  Property 

[Dayton  MRAJ.  700  Church  St.  [8/03/87] 
Dayton.  Cain  House  [Dayton  MRAJ,  20S 

Alder  St  [3/16/87] 
Dayton.  Carter-Goodrich  House  [Dayton 

MRAJ.  521  Church  St  [3/16/87] 
Dayton.  Commerdal  Club-Stuckey,  S.C 

Building  [Dayton  MRAJ,  304  Ferry  St  [3/ 

16/87] 
Daytoa  Courthouse  Square  [Dayton  MRAJ. 

bounded  by  Third,  Fourth,  Ferry,  and  Main 

Sts.  [3/16/87] 
Dayton,  Dayton  Auto  and  Transfer  Company 

Building  [Dayton  MRAJ,  411  Ferry  St  [3/ 

16/87] 
Dayton.  Dayton  Common  School  [Dayton 

MRAJ,  504  Fourth  St.  [3/16/87] 
Dayton.  Dayton  High  School  [Dayton  MRAJ, 

801  Ferry  St  [3/16/87] 
Dayton.  Dayton  Qp«n  House  [Dayton  MRAJ, 

318  Ferry  St  13/16/87] 
Dayton.  Dayton  Methodist  Episcopal  Church 

[Dayton  MRAJ.  302  Fourth  St  [3/18/87] 
Dayton.  Diehl-Seitters  House  [Dayton  MRAJ, 

527  Church  St  [3/16/87] 
Dayton.  Evangelical  United  Brethren  Church 

[Dayton  MRAJ.  302  Fifth  St  [8/03/87] 
Dayton.  Fischer.  Carl.  Meats  flJayton  MRAJ, 

400  Ferry  St.  [3/16/87] 

Dajrton.  Fletcher-Stretch  House  [Dayton 

MRAJ,  401  Oak  St.  [3/16/87] 
Dayton.  Foster  Oil  Company  [Dayton  MRAJ, 

218  Ferry  St  [3/16/87] 
Dayton,  Free  Methodist  Church  [Dayton 

MRAJ,  411  Oak  St  [3/16/87] 
Dayton,  Gabriel-  Will  House  [Dayton  MRAJ, 

401  Third  St.  [3/16/87] 

Dayton,  Gabriel-Filer  House  [Dayton  MRAJ, 

525  Church  St  [3/16/87] 
Dayton,  Harrington  House  [Dayton  MRAJ, 

212  Mill  St  [3/16/87] 
Daytoa  Harris  Building  [Dayton  MRAJ.  302 

Ferry  St  [3/16/87] 
Dayton.  Hole  House  [Dayton  MRAJ.  623 

Ferry  St  [3/16/87] 
Dayton.  Jeseen-Goodrich  House  [Daytoa 

MRAJ.  324  Sixth  St  [3/16/87] 
Daytoa  Krietz  House  [Dayton  MRAJ.  627 

Church  St.  [3/16/87] 
Daytoa  Lewis-Shifty  House  [Dayton  MRAJ, 

421  Sixth  St  [3/16/87] 
Daytoa  Loadarshausen  House  [DayUm 

MRAJ.  402  Main  St  [3/16/87] 


Dayton.  Londershausen  Haute  [Dayton 

MRAJ.  300  Main  St  [3/18/87] 
Daytoa  Mabee-Maybeiry  House  [Dayton 

MRAJ,  300  Seventh  St  [3/10/87] 
Daytoa  McNamar  Building  [Dayton  MRAJ, 

310-312  Ferry  St  [3/16/87] 
Daytoa  McNish  House  [Dayton  MRAJ.  1005 

Feny  St  [3/16/87] 
Daytoa  Mellinger  House  [Dayton  MRAJ,  414 

Fifth  [3/16/87] 
Daytoa  Mellinger-Ponnay  House  [Dayton 

MRAJ,  803  Palmer  La  [8/03/87] 
Daytoa  Methodist  Episcopal  Parsonage 

[Dayton  MRAJ,  202  Foorth  St  [8/03/87] 
Dajrtoa  Monahan  House  [Dayton  MRAJ.  120 

Fifth  St.  [3/16/87] 
Daytoa  Morse  House  [Dayton  MRAJ,  409 

Oak  St.  [3/16/87] 
Daytoa  Morse  House  [Dayton  MRAJ.  101 

Fifth  St  [3/16/87] 
Daytoa  Nichols  House  [Dayton  MRAJ.  303 

Main  St  [3/16/87] 
Dayton,  Oregon  Mutual  Merchant  Fire 

Insurance  Association  Office  [Dayton 

MRAJ  308  Ferry  St  [3/16/87] 
Dayton,  Palmer  House  [Dayton  MRAJ.  600 

Ferry  St.  [3/16/87] 
Dayton,  Powell.  Curtis  W..  House  [Dayton 

MRAJ  524  Ash  St  [3/16/87] 
Daytoa  Rippey  House  [Dayton  MRAJ,  533 

Ash  St  [3/16/87] 
Dayton,  Sigler  House  [Dayton  MRAJ,  S21 

Feny  St  [3/16/87] 
Dayton,  Stuart  Dr..  House  [Dayton  MRAJ,  103 

Ferry  St  [3/16/87] 
McMinnville  McMinnville  Downtown 

Historic  District  [Dayton  MRAJ,  bounded 

by  Fifth  St.,  Southern  Pacific  RR  tracks. 

Second,  and  N.  Adams  Sts.  [9/14/87] 

PENNSYLVANIA 
Alleghany  County 

Pittsburgh.  Boggs  Avenue  Elementary  School 

[Pittsburgh  Public  Schools  TRJ,  hoggs  and 

Southern  Aves.  [2/03/87] 
PitUburgh.  Fifth  Avenue  High  School 

[Pittsburgh  Public  Schools  TRJ,  1800  Fifth 

Ave.  [10/23/86] 
Pittsburgh.  Knoxville  Junior  High  School 

[Pittsburgh  Public  Schools  TRJ,  Charles 
,  and  Grimes  Aves.  [2/03/87] 
Pittobur:^  Oakland  Public  School 

[Pittsburgh  Public  Schools  TRJ,  Dawson  St 

near  Edith  PL  [2/03/87] 
Kttsbuigh.  Oliver.  David  P.,  High  School 

[Pittsburgh  Public  Schools  TRJ.  Brighton 

Rd.  and  Island  Ave.  [2/03/87] 
West  Mifflia  Kennywood  Park,  4800 

Kennywood  Blvd.  [2/27/87] 
Wilmerding.  Westinghouse  Air  Brake 

Company  General  Office  Building, 

Marguerite  and  BhiffSts.  [3/06/87] 

Boa  var  County 

Hookstown  vicinity,  LitteJI,  David,  House,  PA 

18  [10/31/86] 
Rochester  vicinity.  Racoon  Creek  RDA 

[Emergency  Conservation  Work  [ECWJ 

Architecture  in  Pennsylvania  State  Parks. 

7aJ3-79tt  771/ 20  bL  &  of  Rochester  on 

PA  18  [5/18/07] 

BoriuCooBty  V 

Morgantown  vidnity.  Fivnch  Creek  State 
Park  Six  Penny  Day  Use  District 
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[Emergency  Coaservatioa  Work  [ECWJ 
l^Architecture  in  Pennsylvania  State  Parks, 

1933-190,  TRJ,  7  mi.  NE  of  Morgantown  on 

PA  345  [2/11/87] 
Rtading  vicinily,  French  Creek  State  Riri: 

Organized  Group  Camp  4  District 
\[EmeTgency  Conservation  Work  (ECWJ 

Architecture  in  Pennsylvania  SlatePorka, 
\ia33-19i2.  TRJ.  7  Bd.NEot  Morgantown  on 

PA  346  (2/12/87) 

Bradford  County 

Towanda.  Bradford  County  Courthouse.  301 
Main  St  [1/06/87] 

Bodes  Coonty 

BristoL  Bristol  Carpet  Mills.  Beaver  Dam  and 

Canal  Sts.  [10/16/86] 
Bristol.  Bristol  Historic  District,  roogbly 

bounded  by  Pond,  Cedar.  E  Lincoln  Sts., 

the  Delaware  River,  and  E.  Mill  St  (4/30/ 

87] 
Briatol.  Dorrance  Maasian.  300  Raddiffe  St 

[10/l»/8e) 
BriatoL  Harriman  Historic  District,  roughly 

bounded  by  Trenton  Ave.,  Cleveland  and 

McKinley  Sts..  Faira^it  Ave.,  and  West 

Cirde  [4/30/07] 
Doylestowa  Fordhook  Porta,  105  New  Britain 

Rd.  [4/30/87] 
Doylestown.  Tabm  HomeforNeedy  and 

Destitute  Children.  601  New  BHtoin  Rd.  (7/ 

16/87J 
MorrisviUe.  Graft,  Gershom.  House.  106 

Bamsley  Ave  [10/16/86] 
Newtown  vicinity,  Newtown  Presbyterian 

Church,  ^camore  St  (7/16/07) 
Newtown.  Newtown  Historic  District 

(Boundary  Increase:  North  and  South 

ExteasionsJ,  Parts  of  Coogresa,  ChanGellor 

and  Liberty  Sts.  N  of  Washington  Ave.  and 

Chancellor  St  S  of  Penn  St  to  S.  State  St 

[10/28/86] 
Newtowa  Tyler,  George  F„  Mansion.  W  side 

of  Swamp  Rd./PA  313  [7/16/87] 
Plumstead  Township.  Dyerstown  Historic 

Oistnct  AkMig  Old  Eaaton  Rd.  near  )ct  of 

Stony  La  (1/15/87) 
Riegelsville,  RiegA  Benjamin.  House.  20 

Delaware  Rd.  (1/06/87) 
Sellersville.  Teller  C^r Factory.  340  N.  Main 

St  [1/06/87] 
Solebury.  Upper  Aquelong  Valley  Historic 

District.  Meeting  House  and  Aqnetong 

Rds..  between  US  202  and  Sugan  Rd.  (7/90/ 

87) 

Centre  County 

Philipsbnrg  vicinity.  Black  Moshaanoa  State 
Park  Day  Use  District  [Emergency 
Conservation  Work  [ECWJ  Architecture  in 
Pennsylvania  State  Parks,  1933-1943.  TRJ, 
9  mi  E  of  Pfailipsboig  on  PA  504  [2/12/07] 

Philipsburg  vicinity.  Black  Moehaimon  State 
Park  Family  Cabin  District  [Emergency 
Conservation  Work  (ECWJ  AnAitecture  in 
Pennsylvania  State  Parks.  1933-1942,  TRJ, 
9  mL  B  of  PhiHpabing  on  PA  S04  [2/l2/Kr] 

Philipsburg  vicinity,  Bladi  Moehaimon  State 
Maintenance  Diatrict  [Emergency 
Contervotioa  Work  (ECWJ  Architecture  in 
Pennsyhania  State  Parks.  t933-194Z  TRJ, 
9  mi.  E  of  Philipsburg  on  PA  504  [2/12/87] 


CooBljr 

Coatesville.  Coalesville  Historic  District, 

Roughly  bounded  by  Chestnut  St,  Sixth 

Ave.,  Oak  St.,  Fifth  Ave..  Harmony  St,  and 

First  Ave.  [5/14/87] 
Kennett  Square  vicinity.  Harlan  Log  House, 

FairviUe  Rd.  (7/16/07) 
Kimbertcn.  Kimberton  Historic  District 

(Boundary  IncreaseJ,  Hare's  Hill,  Prizer, 

and  Kimberton  Rds.  (7/30/87) 
Marshallton  vicinity,  Taylof—Cope  Historic 

District,  890-1100  blk.  of  Strasburg  Rd./PA 

162  I7[\9[t7] 
Phoenixville  vicinity.  White  Horse  Famu  54 

S.  Whitehorse  Rd.  (7/29/87) 
Phoenixville,  Phoenixville  Historic  District. 

Roughly  bonnded  by  Penn  St,  RR  tracks. 

Fourth  Ave.,  and  Wheatland  St.  [3[t7[eff] 
Tredy&in  Township,  Walker,  Joseph,  House, 

274  Antiumy  Wayne  Dr.  [1/06/87] 
Warwick  vicinity,  Reading  Furnace  Historic 

District,  Mansion  Rd.  [7/30/87] 

OaiieoCbialy 

Cooksbnig,  Cook  Forest  State  Park  Indian 
Cabin  District  [Emergency  Conservation 
Work  /BCM7  Architecture  in  Pennsylvania 
State  Parks.  1933-190,  TRJ,  Off  PA  38  at 
Cooksburg  (2/12/87) 

Clearfield  Couaty 

CleorfieM  vidnity,  aiiott,  S.  R,  State  Park 
Day  Use  District  [Emergency  Conserration 
Work  (ECWJ  Architecture  in  Pennsylvania 
State  Parks,  1933-1942.  TRJ,  9  mi.  N  of 
Clearfield  on  PA  153  (2/11/87) 

Clearfield  vicinity,  Elliott,  S.  R,  State  Park 
Family  Cabin  District  [Emergency 
Conservation  Work  (ECWJ  Architecture  in 
Pennsylvania  State  Parka,  1933-J942,  TRJ, 
9  mi.  N  of  Clearfield  on  PA  159  (2/ll/Rn 

I^enfidd  vicinity,  Parker  Dam  State  Park- 
Parker  Dam  District  [Emergency 
Conservation  Work  (ECWJ  Architectm  in 
Pennsylvania  State  Parks.  1933-1942.  TRJ. 
5  mL  S  of  Penfield  off  PA  153  (2/ll/V) 

Penfield  vidnity.  Pbrker  Dam  State  Pork 
Family  Cabin  District  [Emergency 
Conservation  Work  (ECWJ  Architecture  in 
Pennsylvania  State  Parks.  1933-1942  TRJ. 
5  mi.  S  of  taiSakl  off  PA  153  (2/11/87) 

PenfieM  vidnity,  Azrfcsr  Z)am  State  Airfc— 
OctagoaaJ  Lodge  [Emergency  Conservation 
Work  (ECW)  Architecture  in  Pennsylvania 
State  Parka,  1983-1942.  TRJ.SmLSot 
Penfield  off  PA  153  (5/11/ V) 

Clinton  County 

Loganton  vkanity.  Rovensburg  State  Pork 
[Emergency  Conservation  Work  (ECWJ 
Architecture  in  Pennsylvania  State  Parks. 
1933-1912.  TRJ.  0  mi.  SE  of  )eraey  Shore  mi 
PA  880  [5/18/87] 

Dau|>hin  County 

Lykens.  GAR  Building,  626-628  N.  Second  St 
(11/05/8^ 

Ddaware  Cooaty 

Lansdowne,  Lansdowne  Theatre.  29  N. 
Lansdowne  Ave.  (1/06/87) 

ErieCoanly 

Erie.  Modem  Tool  Company.  NE  ]d.  of  Sute 

and  Foorth  Sts.  (3/08/87) 
Erie.  Qfiandhry  Comer.  1  and  3  E  Fourth  St.. 

and  401-403.  and  405  SUte  St  [2/05/87] 


Erie.  SS  NIAGARA  (freighterj.  Erie  Sand  and 
Gravel  Co,  foot  of  Sassafrass  St  (8/03/87) 

Fayette  County 

&t)wnsville  vicinity.  Laughlin.  Hugh,  House, 
TR  422  (4/30/87) 

Forest  County 

Cooksburg.  Cook  Forest  State  Park  Indian 
Cabin  District  [Emergency  Conservation 
Work  (ECW)  Architecture  in  Pennsylvania 
State  Parks.  1933-1942  771/  Off  PA  38  at 
Cooksburg  [2/12/87] . 

Cooksburg.  CooA  Forest  State  Park  River 
District  [Emergency  Conservation  Work 
(ECWJ  Architecture  in  Pennsylvania  State 
Parks,  1933-1942  TRJ,  Off  PA  36  at 
Cooksburg  [2/12/87] 

F^tanCooBly 

Chambersburg  vicinity,  Cowans  Cap  State 
Park  Family  Cabin  District  [Emergency 
Conservation  Work  (ECW)  Architecture  in 
Pennsylvania  State  Parks.  1933-1942  TRJ, 
18  mi.  N  of  PA  75  and  Chambersburg  on 
Richmond  Rd.  (2/11/07) 

Huntingdon  CooBty 

Belleville  vidnity,  Greenwood  Lake  Dam 
[Emergency  Conservation  Work  (ECW) 
Architecture  in  Pennsylvania  State  Parks, 
1933-1942  TRJ,  5  mi.  N  of  Bellevill*  off  PA 
305  [5/11/87] 

Huntingdoa  Whipple  Dam  State  Park  Day 
Use  District  [Emergency  Conservation 
Work  (ECWJ  Architecture  in  Pennsylvania 
State  Parka.  1933-1942  TRJ,  10  mL  S  of 
Sute  College,  E  of  PA  28  [2/12/07] 

IncBana  County 

Indiana  vicinity,  Diehl,  George,  Homestead,  E 
of  US  422  on  Diehl  Rd.  [4/30/87] 

Jefferson  County 

Sigd  vicinity.  Clear  OeeA  5tote  Park  Family 
Cabin  District  [Emergency  Conservation 
Work  (ECW)  Architecture  in  Pennsylvania 
State  Parks.  1933-1942  TRJ.  4  im.  Sot  Sigel 
on  PA  949  (2/12/07) 

Sigel  vicinity,  Clear  Creek  State  Pork  Day 
Use  District  [Emergency  Conservation 
Work  (ECW)  Architecture  in  Peimsyhania 
State  Porks.  1933-1942  TRJ.  4  mi.  N  of  Sigd 
on  PA  940  [2/11/87] 

Lancaster  County 

Blue  BaO  vidnity,  Bangor  Episcopal  Chardt, 

NW  comer  of  Main  and  Water  Sts.  (4/30/ 

87] 
Columbia,  Manor  Street  Elementary  School, 

Tenth  and  Manor  Sts.  [4/02/87] 
Lancaster,  Farmer's  Southern  Market,  106  S. 

Queen  St.  [11/10/86] 
Lancaster.  Stauffer.  Christian,  House, 

Millcross  Rd.  [10/18/86] 
New  Holland.  Stoever,  John  Casper,  Log 

House.  200  W.  Main  St  [1/06/87] 


Mooroe  County 

Heniyville,  Henryville  House.  )ct  of  PA  191 

and  715  [1/06/87] 

Montgooery  County 

Haverford.  Merion  Cricket  Club,  Montgomery 
Ave.  and  Grays  Ln.  [2/27/87] 


I 
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PENNSYLVANIA— Continued 
Philadelphia  vicinity,  Wyncote  Historic 
District  Roughly  bounded  by  Glenview 
Ave..  SEPTA  RR.  Webcter  Ave.,  and 
Church  Rd.  [10/16/86] 


Montour  County 

Danville.  Beaver,  nomas.  Free  Library  and 
Danville  YMCA.  E.  Market  and  Ferry  SU. 
(1/15/871 

Northamptoo  County 

Hellertown  vicinity,  Ehrhart's  Mill  Historic 
District  Old  Mill  Rd.  [4/30/87] 

PUladeiphia  County 

Philadelphia,  Bache,  Alexander  Dallas, 

School  {Philadelphia  Public  Schools  TR], 

801  N.  Twenty-second  St  [12/04/86] 
Philadelphia.  BartleU  School  [Philadelphia 

Public  Schools  TR],  1100  Catharine  St.  [12/ 

04/86] 
Philadelphia.  Bartram.  John,  High  School 

{Philadelphia  Public  Schools  TR],  Sixty- 
seventh  and  Elmwood  Sts.  [12/04/86] 
Philadelphia,  Bok,  Edward,  Vocational 

School  [Philadelphia  Public  Schools  TR], 

1909  S.  Ninth  St  [12/04/86] 
Philadelphia.  Boone.  Daniel,  School      ' 

[Philadelphia  Public  Schools  TR],  Hancock 

and  Wildey  Sts.  [12/04/86] 
Philadelphia,  Brooks.  George  L.  School 

{Philadelphia  Public  Schools  TR],  5629- 

5643  Haverford  Ave.  [12/04/86]  i 

Wiiladelphia,  Central  High  School 

{Philadelphia  Public  Schools  TR],  Olney 

and  Ogontz  Aves.  [12/04/86] 
Philadelphia.  Colonial  Germantown  Historic 

District  (Boundary  Increase),  6600-7600 

blks.  of  Germantown  Ave.  from  Ft 

Washington  branch  of  PA  RR  to  Sharpnack 

St  [7/30/87] 
Philadelphia.  Darrah,  Lydia,  School 

{Philadelphia  Public  Schools  TR],  708-732 

N.  Seventeenth  St.  [12/04/86] 
Philadelphia.  Drexel.  Francis  M.,  School 

[Philadelphia  Public  Schools  TR]  1800  S. 

Sixteenth  St.  [12/04/86] 
Philadelphia,  Dunbar,  Paul  Lawrence,  School 

[Philadelphia  Public  Schools  TR],  Twelfth 

above  Columbia  Ave.  [12/04/86]        i 
Philadelphia,  Dunlap,  Thomas,  School 

[Philadelphia  Public  Schools  TR]  5031 

Race  St.  [12/04/86] 
Philadelphia,  Farragut,  David,  School 

[Philadelphia  Public  Schools  TR],  Hancock 

and  Cumberland  [12/04/88] 
Philadelphia.  Fayette  School  [Philadelphia 

Public  Schools  TR]  Old  Bustleton  and 

Welsh  Rds.  [12/04/86] 
Philadelphia,  Federal  Street  School 

[Philadelphia  Public  Schools  TR],  1130- 

1148  Federal  St  [12/01/86] 
Philadelphia.  First  Bank  of  the  United  States, 

116  S.  Third  St.  [5/04/87] 
Philadelphia,  Fitler  School  {Philadelphia 

Public  Schools  TR]  SE  Seymour  and  Knox 

Sts.  [12/04/86] 
Philadelphia,  Fleischer,  Helen,  Vocational 

School  {Philadelphia  Public  Schools  TR] 

Thirteenth  and  Brandywine  Sts.  [12/04/86] 
Philadelphia.  Fulton,  Robert,  School 

{Philadelphia  Public  Schools  TR]  60-68  E. 

Haines  St  [12/04/86] 
Philadelphia.  Fumess.  Horace,  Junior  High 

School  {Philadelphia  Public  Schools  TR] 

1900  S.  Third  St  [12/01/86] 


Philadelphia,  Germantown  Grammar  School 

{Philadelphia  Public  Schools  TR], 

McCallum  and  Haines  SU.  [12/01/80] 
Philadelphia.  Germantown  Cricket  Club.  5140 

Morris  St  [2{2T{S7] 
Philadelphia,  Hanna.  William  B..  School 

[Philadelphia  Public  Schools  TR],  6720- 

5738  Media  St  [12/04/86] 
Philadelphia.  Hawthorne  Nathaniel,  School 

[Philadelphia  Public  Schools  TR]  712  S. 

Twelfth  St.  [12/04/86] 
Philadelphia.  Horn,  George  L,  School 

[Philadelphia  Public  Schools  TR] 

Frankford  and  Castor  Aves.  [12/04/88] 
Philadelphia,  Institute  for  Colored  Youth 

[Philadelphia  Public  Schools  TR]  Tenth 

and  Bainbridge  Sts.  [12/04/86] 
Philadelphia.  ]ayne  Estate  Building.  2-16 

Vine  St  [4/30/87] 
Philadelphia,  Key,  Francis  Scott,  School 

(Philadelphia  Public  Schools  TR]  2228- 

2250  S.  Eighth  St  [12/01/86] 
Philadelphia,  Kinsey,  ]ohn  L,  School 

[Philadelphia  Public  Schools  TR]  Sixty- 
fifth  Ave.  and  Limekihi  Pike  [12/04/86] 
Philadelphia.  Landreth,  David,  School 

[Philadelphia  Public  Schools  TR]  1201 S. 

Twenty-third  St.  [12/04/86] 
Philadelphia.  Martin  Orthopedic  School 

[Philadelphia  Public  Schools  TR]  800  N. 

Twenty-second  St  [12/04/86] 
Philadelphia.  McDaniel,  Delaplaine,  School 

[Philadelphia  Public  Schools  TR]  2100 

Moore  St  [12/04/88] 
Philadelphia.  Meade,  George,  School 

[Philadelphia  Public  Schools  TR]  1801 

Oxford  St  [12/04/86] 
Philadelphia,  Mechanicsville  School 

[Philadelphia  Public  Schools  TR] 

Mechanicsville  Rd.  [12/01/86] 
Philadelphia.  Meredith,  William  M.,  School 

[Philadelphia  Public  Schools  TR]  Fifth  and 

Fitzwater  Sts.  [12/04/86] 
Philadelphia.  Middishade  Clothing  Factory. 

1600  Callowhill  St.  [1/06/87] 
Philadelphia,  Mifflin  School  [Philadelphia 

Public  Schools  TR]  80ft-«18  N.  Third  St 

[12/04/86] 
Philadelphia,  Mitchell,  S.  Weir,  School 

[Philadelphia  Public  Schools  TR]  Fifty- 
sixth  and  Kingsessing  St.  [12/04/86] 
Philadelphia.  Muhr  Simon,  Work  Training 

School  [Philadelphia  Public  Schools  TR] 

Twelfth  and  Allegheny  [12/01/86] 
Philadelphia.  Northeast  Manual  Training 

School  [Philadelphia  Public  Schools  TR] 

701  Lehigh  St  [12/04/86] 
Philadelphia.  Olney  High  School 

{Philadelphia  Public  Schools  TR] 

Duncannon  and  Front  Sts.  [12/04/86]        « 
Philadelphia,  Olney  Elementary  School 

{Philadelphia  Public  Schools  TR]  Tabor 

Rd.  and  Water  St.  [12/04/86] 
Philadelphia,  Overbrook  High  School 

{Philadelphia  Public  Schools  TR]  Fifty- 
ninth  and  Lancaster  Ave.  [12/04/88] 
Philadelphia,  Penn,  William.  High  School  for 

Girls  {Philadelphia  Public  Schools  TR] 

1501  Wallace  St  [12/01/86] 
Philadelphia,  Philadelphia  High  School  for 

Girls  {Philadelphia  Public  Schools  TR] 

Seventeenth  and  Spring  Garden  Sts.  [U/ 

04/86]  I 

Philadelphia,  Pinehurst  Apartments.  4511- 

4523  Pine  and  324-334  S.  Forty-fifth  Sto.  [1/ 

06/87] 


Philadelphia,  Poe.  Ee^r  Allen.  School 

{Philadelphia  Public  Schools  TR]  2136 

Ritner  St  [12/04/86] 
Philadelphia,  Powers,  Thomas,  School 

[Philadelphia  Public  Schools  TR] 

Fnukford  Ave.  and  Somerset  St  [12/04/86] 
Philadelphia,  Ralston.  Robert,  School 

[Philadelphia  Public  Schools  TR],  221 

Bainbridge  St  [12/04/86] 
Philadelphia,  Ramsey,  /.  Sylvester,  School 

[Philadelphia  Public  Schools  TR]  Pine  and 

Quince  SU.  [12/01/86] 
Philadelphia,  Read  Thomas  Buchanan. 

School  [Philadelphia  Public  Schools  TR] 

Seventy-eighth  and  Buist  Ave.  [12/04/86] 
Philadelphia.  Schaeffer,  Charles,  School 

[Philadelphia  Public  Schools  TR] 

Germantown  Ave.  and  Abbottsford  Rd. 

[12/04/86] 
Philadelphia.  Second  Bank  of  the  United 

States,  420  Chestnut  St  [5/04/87] 
Philadelphia,  Shoemaker,  William,  Junior 

High  School  [Philadelphia  Public  Schools 

TR]  1464-1468  N.  Fifty-third  St.  [12/04/86] 
Philadelphia,  Smith,  Walter  George,  School 

[Philadelphia  Public  Schools  TRj,  1300  S. 

Fourteenth  St  [12/04/86] 
Philadelphia,  Southwark  School 

[Philadelphia  PublicSchools  TR]  Eighth     ( 

and  Miflin  SU.  [12/01/86] 
Philadelphia,  Spring  Garden  School  No.  1 

[Philadelphia  Public  Schools  TR]  Twelfth 

and  Ogden  Sts.  [12/04/86] 
Philadelphia,  Spring  Garden  School  No.  2 

[Philadelphia  Public  Schools  TR]  Melon 

St.  S  of  Twelfth  St  [12/04/86] 
Philadelphia,  Stevens,  Thaddeus,  School  of 

Observation  [Philadelphia  Public  Schools 

TR]  1301  Spring  St.  [12/04/86] 
Philadelphia.  Stokely,  William  J.,  School 

[Philadelphia  Public  Schools  TR]1M*~ 

1880  N.  Thirty-second  St.  [12/04/86] 
Philadelphia,  Tilden,  William  J.,  Junior  High 

School  [Philadelphia  Public  Schools  TR] 

Sixty-sbcth  St  and  Ehnwood  Ave.  (12/01/ 

86] 
Philadelphia,  Vare,  Abigail,  School 

[Philadelphia  Public  Schools  TR]  Morris 

St  and  Moyaraensing  Ave.  [12/04/86] 
Hiiladelphia,  Wagner,  General  Louis,  Junior 

High  School  [Philadelphia  Public  Schools 

TR]  Seventeenth  and  Chelton  Sts.  [12/04/ 

86] 
Philadelphia.  Walton,  Rudolph,  School 

[Philadelphia  Public  Schools  TR]  2801- 

2631  N.  Twenty-eighth  St.  [12/04/86] 
Philadelphia,  Washington,  George,  School 

[Philadelphia  Public  Schools  TR]  Fifth  and 

Federal  Sts.  [12/04/86] 
Philadelphia,  Wayne,  Anthony,  School 

[Philadelphia PublicSchools  TR]  2700 

Morris  St  [12/01/86] 
Philadelphia.  West  Philadelphia  High  School 

[Philadelphia  Public  Schools  TR]  4700 

Walnut  St  [12/04/86] 
Philadelphia.  Willard,  Francis  E.,  School 

[Philadelphia  Public  Schools  TR]  Emerald 

and  Orleans  SU.  [12/04/86] 
Philadelphia,  Wilson.  Woodrow,  Junior  High 

School  [Philadelphia  Public  Schools  TR] 

Cottman  Ave.  and  Loretta  St  [12/04/88] 
Philadelphia,  Wright,  Richardson  L.  School 

[Philadelphia  Public  Schools  TR]  1101 

Venango  St.  [12/04/86] 


POmSYLVANIA— Continued 
Pike  County 

Canadensis  vicinity.  Promised  Land  State 
Paik-Bear  Wallow  Cabins  [Emergency 
Conservation  Work  fECW)  Architecture  ia 

!  Pennsylvania  State  Parks,  1933-1942,  TRJ. 
10  mi.  N  of  Canadensis  on  PA  390  [2/11/87] 

Canadensis  vicinity.  Promised  Land  State 
Park  Whittaker  Lodge  District  [Emergency 
ConservaUoa  Work  (ECW)  Architecture  in 
Pennsylvania  State  Parks.  1933-1942,  TR] 
10  nu.  N  of  Canadensis  on  PA  380  [2/11/87] 

Potter  County 

Austin.  AusU'n  Daw.  PA  872  (l/lS/S?) 
Philadelphia,  Boat  House  Row,  1-15  E.  River 

Dr.  [2/27/887] 
West  Branch  Township.  Cherry  Springs 
Picnic  Pavilioa  {Emergency  Coaserwation 
Work  (ECW)  Architecture  in  Pennsylvania 
State  Park*.  1033-1942,  TRJ.  8  mi.  N  of 
Carter  Camp  off  PA  44  [S/ll/87] 
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County 

Jefferson  vicinity,  Kooser  State  Park  Family 
Cabin  District  {Emergency  Conservation 
Work  (ECW)  Architecture  in  Penasylvaaia 
I  State  Parks,  1933-1942.  TRJ,  10  mL  N  of  PA 
I  Turnpike  Exit  10  on  PA  31  [2/12/87J 
Somerset,  Laurel  Hill  RDA  [Rmergency 
Conservation  Work  (ECW)  Architecture  ia 
Pennsylvania  State  Parks,  1933-1942  TR] 
4  mi.  W  of  New  CenterviQe  and  PA  2S1  [5/ 
18/87] 

SuUivaa  County 

Forksvflle  vicinity,  Worlds  End  State  Park 
'  Family  Cabin  District  [Emergency 
i  Conservation  Work  (ECW)  Architecture  in 
Pennsylvania  State  Parks,  1933-1942,  TR] 
2  mi.  SE  of  Forfcsville  on  PA  154  [5/18/87J 

Tioga  County 

Ansonia  vicinity,  Colton  Point  State  Park 
[Emergency  Conservation  Work  (ECW) 
\  Architecture  in  Pennsylvania  State  Parks, 
'i  1933-1942.  772/.  5  mi  S  of  US  6  at  Anaonia 
(2/12/87J 

Union  County 

Lei^iaburg  vicinity.  H^way  Lake  Dam 
[Emergency  Consenlffon  Work  (ECW) 
Architecture  in  Pennsylvania  State  Parks. 
1933-1942,  TR]  16  mi.  W  of  Lewidbuis  on 
j  PA  191  [6/11/87] 

Washington  County 

Deemston.  Kinder's  Mill,  LR  82191  at  Piper 
Rd.  [10/16/86] 

Westmoreland  County 

Rector  vicinity,  Linn  Run  State  Park  Family 
Cabin  District  [Emergency  Conservation 
Work  (ECW)  Architecture  in  Pennsyhmnia 
State  Parks,  1933-1942,  TR]  2  mi.  SE  of 
Rector  on  Linn  Run  Rd.  [2/12/87] 

Westmoreland  City  vicinity,  Bruth  Creek 
Salems  Church,  SE  of  Westmoreland  City 
on  Brush  Creek  Rd.  [5/11/87] 

PUERTO  RICO 

AguWiOa  Muiridpdily 

Aguadilla,  Silva—Benejan  House,  15  Munoz 
Rivera  St  [5/20/87] 


AibonitoMu^Gipalily 

Aibonlto,  Villa  Julita,  401  San  Jow  Ave.  [12/ 
19/86] 

Aradbo  Municipality 

Aredba  Casa  Cordova.  14  Gonnk>  Marin  St. 

[11/17/86] 
Arecibo,  Edificio  Oliver.  64  )oae  de  Diego 

Ave.  [10/01/86] 
AiecAo,  Gonxalo  Marin  101, 101  Gonzalo 

Marin  St  (11/19/86) 
.Arecibo.  Paseo  Victor  Rajas,  Calle  Gonzalo 

Marin  at  Avenida  De  Diego  [11/19/88] 
Ponce,  Mercado  de  las  Games,  AQey 

connecting  Mayor  and  Leon  Sts.  [11/17/86] 

Caguas  Municipality 

Caguas,  Aquayo  Aldea  Vocational  High 
School  [Early  Twentieth  Century  Schools 
in  Puerto  Rico  TR]  ]ct.  of  San  Juan  and 
Principal  Sts.  (8/04/87] 

Guayama  Mnnldpatlty 

Guayama,  Eleuterio  Derkea  Granunar  School 
[Earfy  Twentieth  Century  Schools  in 
Puerto  Rico  TRJ,  )om  Maria  AngueU  St  (8/ 
04/87] 

Mayaguez  MnnicipaUty 

Mayaguez.  Antigua  Reskiencia  de  h  Pamilia 
Nodal,  13  Dr.  Barbosa  S  [12/19/88] 

Mayaguez,  Residencia  Ramirez  De  Arellano 
en  Gaanajiba,  PR  102  [2/05/87] 


Aceituna,  Hacienda  Iruena  Manor  House, 
Km.  115J  PR  Rd.  No.  Z  [8/14/87] 

PaaoaMnmidpaEty 

Ponce.  AlberqUe  Caritativo  Tricoche  [19th 
Century  Civil  Architecture  in  Ponce  TRJ. 
Tricoche  St  [5/14/87] 

Ponce,  Antiguo  Hospital  Mill  tar  Espanol  de 
Ponce  /19th  Century  Civil  Architecture  in 
Ponce  TRJ,  Uon.  Atocfaa  and  Bonded  St*. 
15/14/87] 

Ponce,  Antiguo  Cuartel  MiKtar  Espanol  de 
Ponce  [19th  Century  Civil  Architecture  in 
Ponce  TRJ.  CaHe  Castino  Final  [5/14/87] 

Ponce,  Banco  de  Ponce,  Amor  and  Comercio 
SU.  [6/25/871 

Ponce,  Banco  Credito  y  Ahorro  Ponceno, 
Marina  and  Amor  SU.  6/25/87] 

Ponce.  Casa  Alcaldia  de  Ponce— Gty  Hall 
Jl9th  Century  Civil  Architecture  in  Ponce 
TR  (AD)]  South.  Las  Dehcias  Square  [11/ 

M/ae) 

Ponce,  Ponce  High  School  {Early  Twentieth 
Century  Schools  in  Puerto  Rico  TRJ, 
Christina  St.  [8/04/87] 

San  luan  Municipality 

Santurce,  Central  High  School  {Early 
Twentieth  Century  Schools  in  Puerto  Rico 
TRJ.  Ponce  de  Leon  Ave.  [8/04/87] 

Santurce,  Rafael  M.  Labra  High  School 
{Early  Twentieth  Century  Schools  in 
Puerto  Rico  TRJ,  Jet.  of  Ponce  de  Leon  and 
Roberto  H.  Todd  Aves.  [8/04/87] 

Yauco  Municipality 

Yauco,  Residencia  Goiaalez  Viraldi,  26 
Mattel  Uuberas  SL  [2/0S/87J 


RHODE  ISLAND 
Kent  County 

Coventry.  Briggs,  Joseph,  House— Coventry 

Town  Farm,  Town  Farm  Rd.  |8/l8/87j 
Coventry,  South  Main  Street  Historic 

District,  Cady.  S.  Main,  and  Wood  SU.  (7/ 

10/87] 
Warwick.  Cowesett  Pound,  Cowesett  Rd.  [9/ 

04/87] 

NewrpcRt  County 

Newport,  Rose  Iskmd  Lighthouse,  SW  pt  of 
Rose  Island  [4/10/87] 


I  County 

Borrillville,  Oakland  Historic  District, 

Victory  Hwy.  [9/09/87] 
North  Smithfieki  Smithfield  Road  Historic 

District,  Smithfield  Rd.  [2/18/87] 
Providence,  America  Street  School,  22 

America  St.  [6/18/87] 
Smithfield.  Saint  Thomas  Episcopal  Church 

and  Rectory.  Putnam  Pike  [7/02/87) 

SOUTH  CAROLINA 
Charleston  County 

Edisto  Island  vicinity.  Brooklands  Plantation 

[Edisto  Island  MRA]  Off  Uurel  Hill  Rd.  on 

Scanawah  Island  [5/05/87] 
Edisto  Island  vicinity,  GrimbaU,  Paul  House 

Ruins  [Edisto  Island  MRA  J.  Addreaa 

Restricted  (11/28/88) 
Ediato  bland  vicinity.  Old  House  nantatioa 

and  Commissary  (Bomtdary  Increase) 

[Edisto  Island  MRA]  %  mi.  E  of  jet  of  SC 

174  and  Oak  UlaiMl  Rd..  then  right  on  dirt 

rd. (5/05/87) 
Edisto  Uand,  Bailey's  Store  [Edisto  Iskmd 

MRA]  On  Store  Creek  at  jet.  of  SC  174  and 

Point  of  Pines  Rd.  (11/28/88) 
Edisto  Island.  Cassina  Point  [Edisto  Island 

MRA]  Cassina  Point  Rd.  (11/28/86) 
Edisto  Island.  Frogmore  [Edisto  Islartd  MRA] 

S  of  Pine  Landing  Rd.  near  interaection  of 

SC  174  and  Laurel  Hill  Rd.  [5/06/87] 
Ediato  Island.  Hutchinson  House  [Edisto 

Island  MRA]  N  side  of  Point  of  Pines  Rd. 

(5/05/87) 
Edisto  bland.  Oak  Island  [Edisto  tskmd 

MRA]  1  mi.  off  Oak  Island  Rd.  on 

Westbank  Creek  [11/28/86] 
Edisto  Island,  Point  of  Pines  Plantation  Slave 

Cabin  [Edisto  Island  MRA]  Point  of  Pbies 

Rd.  [11/28/86] 
Edisto  bland.  Prospect  Hill  [Edisto  Island 

MRA]  Off  Laurel  Hifl  Rd.  [11/28/86] 
Edisto  Island.  Sunnyside  [Edisto  Island 

MRA],  Off  N  side  uJ  Peter's  Point  Rd.  [11/ 

28/86) 
Edisto  bland.  Townsend's,  Hephzibah 

Jenkins,  Tabby  Oven  Ruins  {Edisto  Island 

MRA]  Address  Restricted  [5/06/87] 
Edisto  Island.  Wescott  Road  {Edisto  Iskmd 

MRA]  W  of  SC  174  [11/28/88] 

Chaiokaa  County 

Gaffiiey  vicinity,  Cottons  Furnace  Site 

(38CK73)  {Early  Ironworks  of 
Northwestern  South  Carolina  TRJ.  Address 
Restricted  [5/06/87] 
Gaffney  vicinity,  Ellen  Furnace  Site  (saCKOB)  ■ 
{Early  Ironworks  of  Northwestern  South 
Carolina  TR]  Address  Restricted  [5/08/87] 
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SOUTH  CAROLINA— Continued 

Gaflhey  vicinity,  Nesbitt's  Limestone  Quarry 
(3aC/(69J  [Early  Ironworks  of 
Northwestern  South  Carolina  TRJ,  Address 
Restricted  [5/08/87] 

Kings  Creek  vicinity,  King's  Creek  Furnace 
Site  (38CK71)  [Early  Ironworks  of 
Northwestern  South  Carolina  TRJ,  Address 
Restricted  [5/08/87] 

Shady  Grove  Church  vicinity,  Thicketty, 
Mountain  Ore  Pits  (38CK74)  [Early     I 
Ironworks  of  Northwestern  South  Carolina 
TRJ.  Address  Restricted  [5/08/87] 

Cheater  County 

Landsford  Township,  Landsford  Plantation 
House.  CR  595  V%  mi.  E  of  US  21  [2/04/87] 


DaiUngtoo  County 

Hartsville,  Arcade  Hotel.  204  N.  FIfA  St '  [12/ 
19/86] 

GraenviUa  County  I 

Greer,  Greer  Depot,  311  Trade  St.  [3/06/87] 
Woodside,  Woodside  Cotton  Mill  Village 

Historic  District,  Woodside  Ave.  and  E. 

Main  St  [4/03/87] 

Laurens  County 

Laurens,  Albright— Dukes  House  [City  of 

Laurens  MRAJ  127  Academy  St.  [ll/M/86] 
Laurens,  Darlington,  Lyde  Irby,  House  [City 

of  Laurens  MRAJ,  110  Irby  Ave.  [11/19/86] 
Laurens,  Duckett,  Charles  H,  House  [City  of 

Laurens  MRAJ.  IDS  Downs  St  [11/19/86] 
Laurens,  Irby.  Dr.  William  Claudius,  House 

[City  of  Laurens  MRAJ,  132  Irby  Ave.  (11/ 

19/86] 
Laurens,  Laurens  Historic  District  (Boundary 

Increase)  [City  of  Laurens  MRAJ,  Both 

sides  of  W.Xfain  St  from  742  to  964  [11/19/ 

86]  ~ 
Laurens.  Sitgreaves  House  [City  of  Laurens 

MRAJ,  428  W.  Farley  Ave.  [11/19/86] 
Laurens,  South  Harper  Historic  District  [City 

of  Laurens  MRAJ,  Both  sides  of  &  Harper 

St  from  320  to  1037  [11/19/86] 
Laurens.  Williams— Ball— Copeland  House 

[City  of  Laurens  AOAJ,  544  Ball  Dr.  [11/19/ 

86] 
Laurens,  Wilson — Clary  House  [City  of 

Laurens  MRAJ,  120  Irby  Ave.  [12/11/86] 

Ocooae  Coui|ty 

Seneca,  Seneca  Historic  District  (Boundary 
Increase),  300  S.  Fairplay  St  [4/23/87] 

Rkhland  County 

Columbia  vicinity.  Nipper  Creek  (38RD18), 

Address  Restricted  [12/Z4/B6J 
Cobmbia,  Benedict  College  Historic  District, 

Roughly  bounded  by  Laurel.  Oak.  Taylor 

and  Harden  Sts.  on  Benedict  College 

campus  [4/20/87] 
Columbia.  Claussen's  Bakery  [Columbia 

MRA:  Supplement  DCJ.  2001—2003  Green 

St  [3/09/87] 


Yofk  County 

Fort  Mill  vicinity.  White,  William  Elliott 

House.  N.  White  St  [3/22/87] 
Rock  Hill.  Winthrop  College  Historic  District, 

Along  Oakland  Ave.  between  Cherry  Rd. 

and  Stewart  Ave.  on  the  Winthrop  College 

campus  [4/23/87] 
Smyrna  vicinity,  Jackson's  Furnace  Sila 

(38YK217)  [Early  Ironworks  of 


Northwestern  South  Carolina  TRJ,  Address 
Restricted  [5/08/87J 

SOUTH  DAKOTA 

Boo  Homme  County 

Tabor  vicinity,  Hakl.  John.  Chalkrock  House 
[Czech  Folk  Architecture  in  Southeastern 
South  Dakota  MRAJ  SW  of  Tabor  off  SD 
50  [6/07/87] 

Tabor  vicinity,  Herman.  Joseph,  Chalkrock 
House  [Czech  Folk  Architecture  in 
Southeastern  South  Dakota  MRAJ,  W  aide 
of  SD  25  [7/06/87] 

Tabor  vicinity,  Herman,  Joseph.  Log  Stable 
[Czech  Folk  Architecture  in  Southeastern 
South  Dakota  MRAJ,  W  side  of  SD  25  [7/ 
06/87] 

Tabor  vicinity,  Herman,  Joseph.  Rubblestone 
Bam  [Czech  Folk  Architecture  ia 
Southeastern  South  Dakota  MRAJ  W  side 
of  SD  25  [7/06/87] 

Tabor  vicinity,  Honner,  Martin,  Chalkrock 
House  [Czech  Folk  Architecture  in 
Southeastern  South  Dakota  MRAJ,  NW  of 
Tabor  off  SD  SO  [7/06/87] 

Tabor  vicinity.  Merkwan,  John  and  Kate.  Log 
and  Rubblestone  House  [Czech  Folk 
Architecture  in  Southeastern  South  Dakota 
MRAJ.  B  side  of  SD  25  [7/06/87]  | 

Tabor  vicinity,  Merkwan,  John  Jr.,  ' 

Rubblestone  House  [Czech  Folk 
Architecture  in  Southeastern  South  Dakota 
MRAJ.  W  side  of  ^  25  [7/06/87]         I 

Tabor  vicinity,  Merkwan,  John  and  Kate} 
Rubblestone  House-Bam  [Czech  Folk 
Architecture  in  Southeastem  South  Dakota 
MRAJ.  E  side  of  SD  25  [7/06/87] 

Tabor  vicinity,  Noll,  Joseph,  Chalkrock  Bam 
[Czech  Polk  Architecture  in  Southeastem 
South  Dakota  MRAJ,  S  of  Tabor  off  SD  SO 
[7/06/87] 

Tabor  vicinity,  Sedlacek,  Jacob,  Chalkrock 
House  [Czech  Folk  Architecture  in 
Southeastem  South  Dakota  MRAJ,  8W  of 
Tabor  off  SD  50  [7/06/87] 

Tabor  vicinity,  Teibel-Sykora  Rubblestone 
Bam  [Czech  Folk  Architecture  in 
Southeastem  South  Dakota  MRAJ.  W  side 
of  SD  25  [7/06/87] 

Tabor  vicinity,  Travnicek.  John,  Chalkrock 
House  [Czech  Folk  Architecture  of 
Southeastem  South  Dakota  MRAJ.  W  side 
of  jet  of  SD  50  and  SD  25  [7/06/87] 

Tabor  vicinity.  Walker.  Albion.  Chalkrock 
House  [Czech  Folk  Architecture  of 
Southeastem  South  Dakota  MRAJ.  S  of  SD 
52  [7/06/87] 

Tyndall  vicinity,  Frydrych.  John.  Farmstead 
[Czech  Folk  Architecture  in  Southeastem 
South  Dakota  MRAJ.  N  side  of  SD  SO  {7/06/ 
87] 

Brookings  County 

Brookings,  Caldwell.  W.  A,  House,  804  Sixth 

Ave.  [11/03/88] 
Brookings,  Coolidge  Sylvan  Theatre.  Medary 

Ave.  [2/26/87] 
Brookings,  Coughlin  Campanile.  Medaiy  Ave. 

[2/28/87] 
Brookings.  Fishback  House  (Boundary 

Increase).  501  Eighth  St.  [3/09/87] 
Brookings,  Nick's  Hamburger  Shop.  4Z7  Main 

Ave.  [11/06/86] 

Codington  County 

Watertonvn.  Sheafe.  General  Mark  W., 
House.  57  Fourth  Ave.  NW  [2/26/87] 


Fall  River  County 

Hot  Spring,  Jensen.  Govemor  Leslie.  House. 
309  S.  Fifth  St.  [9/25/87] 

Grant  County 

Revillo,  First  State  Bank  Building.  Main 
Street  [2/26/87] 

HanUng  County 

Buffalo  vicinity.  AshcrofU  Thomas.  Ranch 

[Harding  and  Perkins  Counties  MRAJ 

Floodplain  of  South  Fork  of  Grand  River, 

ENE  of  Buffalo  [4/10/87] 
Camp  Crook,  Little  Missouri  Bank  Building 

[Harding  and  Perkins  Counties  MRAJ. 

Main  St  [4/10/87] 
Gustave  vicinity,  Blake  Ranch  House 

[Harding  and  Perkins  Counties  MRAJ.  1  mi. 

W  of  Camp  Crook  Rd.  [4/10/87] 
Haley  vicinity,  Vessey  School  [Harding  and 

Perkins  Counties  MRAJ.  CR  859  [4/10/87] 
Harding,  Shevling,  L  W..  Ranch  [Harding 

and  Perkins  Counties  MRAJ.  E  of  Harding 

in  the  West  Short  Pine  Hills  area  [4/10/87] 
Harding.  Stokes.  Oliver  O..  House  [Harding 

and  Perkins  Counties  MRAJ.  W  side  of  N-S 

Section  Rd.  [4/10/87] 
Ludlow  vicinity,  Giannonatti  Ranch  [Harding 

and  Parkins  Counties  MRAJ,  S  Side  of  an 

E-W  Section  Rd.  [4/10/87] 
Ralph  vicinity.  Emmanuel  Lutheran  Church 

and  Cemetery  [Harding  and  Perkins 

Counties  MRAJ.  CR  858  [4/10/87] 
Ralph  vicinity.  Golden  Valley  Norwegian 

Lutheran  Church  [Harding  andPeridns 

Counties  MRAJ.  N-S  Section  Rd.  E  of  SD  79 

[4/10/87] 
Ralph  vicinity,  Peace  Valley  Evangelical 

Church  and  Cemetery  [Harding  and 

Perkins  Counties  MRAJ.  E  side  of  SD  79  [4/ 

10/87] 
Reva  vicinity,  Johnson.  Axel.  Ranch  [Harding 

and  Perkins  Counties  MRAJ.  E  of  SD  70  on 

Sorum  Rd.  [5/19/87] 
Sorum  vicinity,  Livingston.  John  and  Daisy 

May.  Ranch  [Harding  and  Perkins 

Counties  MRAJ  E  of  SD  79  on  S  side  of 

Sorum  Rd.  [4/10/87] 

Hutcfainson  County 

Menno,  Schmitt.  Gottlieb.  House.  ISO  W. 
Poplar  [11/06/86] 

Kingsbuiy  County 

Oldham.  Oldham  Methodist  Church,  Main  St 
and  Bpton  Ave.  [9/25/87] 

Lawrence  County 

Whitewood,  Selbie  Building.  1101  Meade  [11/ 
06/86] 

IJnnohi  County 

Sioux  Falls,  Penmarch  Place.  Penmarch  PL, 
RD  1.  Box  142  [2/26/87]  ' 

McPheraon  County 

Leola.  McPherson  County  Courthouse,  SD  10 
[11/03/86] 

Minnehaha  County 

Sioux  Falls,  Glidden,  Josephine  Martin, 
Memorial  Chapel.  2121 E.  Twelfth  St  (9/ 
2^/87] 

Sioux  Falls.  Pettigrew.  RF.,  and  Tate,  S.  L 
Building,  121-123  S.  Main  Ave.  [11/06/86] 


SOUTH  DAKOTA— Continued 
Parkins  County 

Bison  vicinity,  RockfdrdNo.  40  School 

\  [Harding  and  Perkins  Counties  MRAJ,  IS 

'  mi.  NE  of  Bison  [4/10/87] 
Chance  vicinity,  Foster  Ranch  House 

[Harding  and  Perkins  Counties  MRAJ.  4  mi. 

E  of  SD  79  [4/10/87] 
Chance  vicinity.  Veal.  Thomas  J.,  Ranch 

[Harding  and  Perkins  Counties  MRAJ.  7  mi. 

SE  of  jet  of  SD  20  and  SD  73  [4/10/87] 
Lodgepdle  vicinity,  Bethany  United 

Methodist  Church  [Harding  and  Perkins 
■   I  Counties  MRAJ  9V4  mi.  W  of  Lodgepole  [4/ 

10/87] 
Lodgepole  vicinity,  CarrNo.  60  School 

(Harding  and  Perkins  Counties  MRAJ  12 

mi.  SB  of  Lodgepole  [4/10/87] 
Lodgepole  vicinity.  Duck  Creek  Lutheran 

Church  and  Cemetery  [Harding  and 

Perkins  Counties  MRAJ.  7  mi.  SW  of 
'  Lodgepole  along  Duck  Creek  [4/10/87] 
Sorum,  Sorum  Hotel  [Harding  and  Perkins 

Counties  MRAJ.  Main  St.  [4/10/87] 
Sorum,  Sorum  Cooperative  Store  [Harding 

and  Perkins  Counties  MRAJ.  Main  St  [4/ 

10/87] 
Zeona  vicinity.  Beckon,  Donald,  Ranch 

[Harding  and  Perkins  Counties  MRAJ,  6  mi. 

SE  of  Zeona  [4/10/87] 
Zeona  vicinity,  Immanuel  Lutheran  Church 

[Harding  and  Perkins  Counties  MRAJ  15 

mi.  N  of  Mud  Butte  and  US  212  on  gravel 

CR  [4/10/87] 
Zeona  vicinity.  Spring  Creek  School  [Harding 

and  Perkins  Counties  MRAJ.  1  mi.  E  of 

Zeona  [4/10/87] 

Sanbom  County 

Brookings,  Mathews.  G.  A..  House.  423  Eighth 
St  [11/26/86] 

Walworth  County 

Selby,  Selby  Opera  House.  3409  Main  St  [9/ 
25/87] 

Yankton  County 

Tabor  vicinity,  Merkwan.  Mathias, 

Rubblestone  Bam  [Czech  Folk 

lArchitecture  in  Southeastem  South  Dakota 

MRA],  E  of  Tabor  [7/06/87] 
Tabor  vicinity,  Pechan.  Frantisek.  Log  House 

[Czech  Folk  Architecture  in  Southeastem 

[South  Dakota  MRAJ  N  of  SD  50  and  SD  52 

[7/06/87] 
Tabor  vicinity,  Svatos.  Frank,  Rubblestone 

Bam  [Czech  Folk  Architecture  in 

Southeastem  South  Dakota  MRA],  SE  of 

Tabor  off  SD  50  [7/06/87] 

TENNESSEE 
Bedford  County 

Normandy  vicinity.  Landis.  Absalom  Lowe. 
House.  Thompson's  Creek  Rd.  [6/25/87] 

Cannon  County 

Woodbury,  Baptist  Female  College— Adams 
House.  210  S.  College  St.  [6/25/87] 

Devidaon  County 

Nashville.  Davidson  County  Courthouse, 
Public  Sq.  [3/23/87] 

Nashville,  Lebanon  Road  Stone  Arch  Bridge 
[Omohundro  Waterworks  System  TRJ 
Over  Brotvn's  Creek  at  Lebwnon  Rd.  [5/13/ 


Nashville,  Omohundro  Water  Filtration 
Complex  District  [Omohundro  Waterworks 
System  TRJ  NE  of  Omohundro  Dr.  [5/13/ 
87] 

Nashville,  Shelby  Street  Bric^.  Over 
Cumberland  River  at  Shelby  St  [11/20/86] 

t   DeKalb  County 

Liberty,  Liberty  Historic  District.  Roughly 
along  Main  and  N.  Main  Sts.  [6/25/87] 

Fentress  County 

Allardt,  Gemt,  Bruno,  House.  Base  Line  Rd. 
[3/06/87] 

Franklin  County 

Huntland  vicinity,  Falls  Mills  Historic 
District.  Old  Salem-Lexie  and  Falls  Mill 
Rds.  [7/09/87] 

Gibson  County 

Milan.  US  Post  Office,  382  S.  Main  St  [7/00/ 
87] 

Giles  County 

Wales  vicinity,  Wilkerson  Place,  Miller 
Hollow  Rd.  [10/23/86] 

Grundy  County 

Altamont  vicinity,  Firescald  Creek  Stone 

Arch  Bridge  [Grundy  County  MRA], 

Northcutts  Cove  Rd.  over  Firescald  Creek 

[4/01/87] 
Altamont  Woodlee.  L  V..  House  [Grundy 

County  MRAJ  Cumberland  St.  [4/02/87] 

Beersheba  Springs  vicinity.  Stagecoach  Road 

.  [Grundy  County  MRAJ  Savage  Gulf  SUte 

Natural  Area  NW  of  TM 108  [4/01/87] 
Coahnont  vicinity.  Patton.  John  E.,  House 

[Grundy  County  MRA],  Roddy  Creek  Rd. 

[4/01/87] 
Coalmont  vicinity,  Scott  Creek  Stone  Arch 

Bridge  [Grundy  County  MRA],  Over  Scott 

Creek  at  Flat  Branch  Rd.  [4/01/87] 
Gruetli,  Stagecoach  Inn  [Grundy  County 

MRA],  Colony  Rd.  [4/02/87] 
Gruetli,  Stoker— Stampfli  Farm  [Grundy 

County  MRA],  Colony  Cemetery  Rd.  (4/02/ 

87] 
Marvin  Chapel  vicinity.  Hickory  Creek  Stone 

Arch  Bridge  [Grundy  County  MRA], 

Sherwood  Rd.  over  Hickory  Creek  [4/10/ 

87] 
Monteagle  vicinity.  Wonder  Cave  Historic 

District  [Grundy  County  MRA],  Wonder 

Cave  Rd.  [4/01/87] 
Tracy  City  vicinity,  Grundy  Lakes  Historic 

District  [Grundy  County  MRA],  Grundy 

Lakes  State  Wc.  E  of  TN  56  [4/01/87] 
Tracy  City,  Hampton,  E  L,  House  [Grundy 

County  MRA],  Depot  and  Oak  St  [4/01/87] 
Tracy  City,  Marugg  Company  [Grundy 

County  MRA],  35  Depot  St  [4/01/87] 
Tracy  City,  Miner's  Hall  [Grundy  County 

MRA],  jasper  Rd.  [4/01/87] 
Tracy  City,  Shook,  Colonel  AM.,  House 

[Grundy  County  MRA],  Jet  of  Depot  and 

Montgomery  Sts.  [4/01/87] 
Tracy  City,  7>Dcy  City  Coke  Ovens  [Grundy 

County  MRA],  W  of  Hobbs  Hill  Rd.  [4/01/ 

87] 
Tracy  City,  White,  Frank,  House  [Grundy 

County  MRA],  Tenth  St  [4/01/87] 

Hamilton  County 

Chattanooga,  East  Side  Junior  High  School. 
22O0  E.  Main  St  [3/06/87] 


Chattanooga,  Miller  Brothers  Department 

Store,  629  Market  St.  [9/17/87] 
Chattanooga,  Wyatt  Hall  [Hunt.  Reuben  H„ 

Buildings  in  Hamilton  County  TRJ  865  R 

Third  St  [10/23/86] 

Hardeman  County 

Bolivar,  Weatem  State  Hospital  Historic 
District.  US  64  [6/25/87] 

Hawkins  County 

Bulls  Gap,  Bulls  Gap  Historic  District.  S. 
Main,  Church,  McGregor,  Price  and  Mill 
Sto.  [7/30/87] 

Knox  County 

Knoxville  vicinity,  Bbenezer  Mill.  Ebenezer 

Rd.  [6/25/87] 
Knoxville  vicinity,  Riverdale  Mill.  Wayland 

Rd.  and  Thomgrove  Pike  [3/13/87] 
Knoxville,  Gay  Street  Commercial  Historic 

District,  Roughly  along  Gay  St.  from 

Summit  Hill  Dr.  to  Church  Ave.  [11/04/86] 

Lewis  County 

Hohenwald.  Hohenwald  Railroad  Depot.  TN 
90  [5/14/87] 

Maury  County 

Columbia.  Union  Station.  Depot  St  [10/23/86] 
Mt.  Pleasant  vicinity,  Watkins.  William, 
House.  Canaan  Rd.  [10/23/86] 

Peny  County 

Linden  vicinity,  Hufstedler  Gravehouse. 
Hurricane  Creek  Rd.  [6/25/87] 

Rudieifbni  County 

Lascassas  vicinity,  Jarman  Farm,  Cainsville 
Pike  [7/06/87] 

Scott  County 

Huntsville,  Huntsville  High  School,  220  E. 
Main  St  [7/02/87] 

Sevier  County 

Sev.erville,  Sevierville  Commercial  Historic 
District.  Sections  of  Bruce  St,  Court  Ave., 
and  Commerce  St  [10/23/86] 

Shelby  County 

CoUierville  vicinity,  Greenlevel,  853 

CoUierville-Arlington  Rd.  S  [3/06/87] 
Gennantown.  Nelson — Kirby  House,  6792 

Poplar  Pike  [10/23/86] 
Memphis.  South  Bluffs  Warehouse  Historic 

District,  Roughly  S.  Front  St.  Wagner  PL. 

and  Tennessee  St  from  Beale  St  to 

Calhoun  Ave.  [6/04/87] 
Memphis,  Union  Avenue  Methodist  Episcopal 

Church,  South.  2117  Union  Ave.  [3/06/87] 

Smith  County 

Rome,  Rome  Ferry.  US  70  at  Cumberland 
River [12/24/86] 

Sullivan  County      ^^ 

Bristol.  Bristol  Municipal  Stadium.  1112 
Edgemont  Ave.  [6/25/87] 

Sumner  County 

Castilian  Springs  vicinity,  Parker— Bryson 
Historic  District,  Greenfield  Lane  [6/25/87] 

Gallatin,  Williamson  and  Adams  Carriage 
Factory,  326  B.  Main  St  [S/12/87] 
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TENNESSEE— CoDtfamed 
WiUiamaon  Couty 

Brentwood.  Mouutview.  913  Prankltnkd.  [11/ 

ao/»J  n 

Brentwood  Owen  Chapel  Church  afCftriat 
1101  Franklin  Rd.  (10/23/861 

TEXAS 

Bexar  County 

Randolph  AFB,  Base  Administratioa 
Building,  Randolph  AFB  [a/27/a7] 

BowisCaoDty 

Texarkana  vicinity,  Tilson  Mounds — 
Summerhill  Lake  Place  (41BW14).  Address 
Restricted  [1/16/871 

Bnios  County 

Bryan.  Allen,  R.  O.,  Hoase-Alhn  Academy 

[Bryan  MRA},  1120  Ursdiw  [9/25/87} 
Bryan.  Allen  Block  [Bryan  MRA/,  400—422  N. 

Main  (9/25/87) 
Ekyan.  Allen  Academy  Metnorial  Hall  [Bryan 

MRA).  1100  blk.  of  Ursuline  [9/25/87] 
Bryan.  Armstrong  House-Allen  Academy 

[Bryan  AfRA/,  1200  Ursnline  (9/25/87] 
Bryan.  Astin.  R.  Q.,  House  [Bryan  hfRAJ,  508 

W.  Twenty-sixth  [9/25/87] 
Bryaa  Blazek.  E.  /.,  House  [Bryan  MRA],  409 

W.  Thirtieth  [9/25/87] 
Bryaa  Bryan  Ice  House  [Bryan  MRA],  107  E. 

Martin  Lutker  Kii«  (9/2S/87) 
Bryan.  Bryan  Compress  and  Warehouse 

[Bryan  MRA[,  911  N.  Bryan  [9/25/87] 
Bryan.  CSPS  Lodge— Criesser  Bakery  [Bryan 

MRA}.  304  N.  Logan  [9/25/87] 
Bryan.  Chance,  fames  O.,  House  [Bryan 

MRA],  102  S.  Parker  [9/25/87] 
Bryan.  East  Side  Historic  District  [Bryan 

MRA].  Roughly  bounded  by  Houston, 

Twenty-ninth,  Haswell,  and  E.  Thirtitth 

SU.  [9/25/87] 
Biyan.  Edge.  Eugene.  Home  [Bryan  MRA], 

609  S.  Ennis  [9/25/87] 
Bryan,  English— Poindexter  House  [Bryan 

MRAl  206  W.  Twenty-eighth  [9/25/87] 
Bryan,  Engfiah — Dansby  House  [Bryan 

AfftA]  2M  W.  Twenty-eighth  [9/25/87] 
Bryan.  First  State  Bank  and  Trust  Building 

[Bryan  MRA],  100  W.  Twenty-fifth  [9/25/ 

87] 
Bryan.  First  National  Bank  and  Trust 

Building  [Bryan  MRA],  120  N.  Main  (9/25/ 

87] 
Bryan.  First  Baptist  Chareh  [Brymt  MRA], 

an  &  Washington  (9/25/87) 
Brywj,  Higgs,  Walter]..  House  [Bryan  MRA], 

609  N.  Tabor  {9/25/«7]  , 

Bryan.  House  at  004  S.  Twenty-eeventM 

/Iftrw  MR^  ao*  B.  Twealy^^eveirth  (9/ 

25/87) 
Bryan.  House  at  603  E.  Thirty-first  [Bryan 

MRA]  803  E.  Thirty-first  [9/25/87] 
BtyaB.Homeatea^/t.  WoMhington  [Bryan 

MRA],  900  N.  WashingtoB  t$/2Sf97] 
Bryan,  House  at  407  ff.  Parker  [Bryan  MRA], 

W7  N.  Parker  (9/25/87] 
Bryan.  Houee  at  108  N.  Sterling  [Bryan  MRA], 

109  N.  Steriing  (9/25/87) 
Bryan.  House  at  1401  Baker  [Bryan  MRA], 

1401  Baker  [9/25/87] 
Bryan.  HmnptyOanitty  Store  [Bryan  MRA] 

21SNLBb3raB  (8/25/87) 
Bryan. /sdbiK  Edwmd/..  Hoaae  [Bryan 

MRA]  807  B.  Tweaty^evcnth  (B/25/87] 


Bryaa  feitee.f.  M..  Hbase  [Bryan  MRA],  812 

Bryan.  Kemp,  R  A.,  Hoaae  [Bryan  MRAl  806 

W.  Seventeenth  [9/25/87] 
Bryan.  McOoegol  fanes  Home  [Bryan 

MRA],  aOO  E.  Twenty-seventh  (9/25/87) 
Bryan.  Moore  House  [Bryan  MBAj.  500  E. 

Twenty-fifth  [9/25/87] 
Bryan,  ffoto  Hoaae  [Bryan  MRA].  flOO  N. 

Parker  (9/25/87] 
Bryan,  Oliver,  Dr.  William  Holt.  Houae 

[Bryan  MRA],  802  W.  Twesty-sixth  [9/2$/ 

S7] 
Bryan.  Parker,  Milton,  House  [Bryan  MRA], 

200  S.  Congress  [9/25/87] 
Bryan.  Parker  Luaiber  Company  Complex 

[Bryan  MRA],  419  N.  Main  [9/25/87] 
Bryan.  Saint  Anthony's  Catholic  Church 

[Bryan  MRA]  306  S.  Parker  [9/25/87] 
Bryan.  Saint  Andrew's  Episcopal  Church 

[Bryan  MRA^  217  W.  Twenty-sixth  [9/25/ 

87] 
Bryan,  Sousley  House  [Bryan  MRA]  700  N. 

Washington  [9/25/87] 
Bryan.  Sinclair  Station.  (Old)  [Bryan  MRA], 

507  S.  Texas  [9/25/87) 
Bryan.  Stone,  Roy  C,  House  [Bryan  MRA], 

715  E.  Thirty-first  [9/25/87] 
Bryan.  Zimaerman.  Minnie  Zulcb.  Houae 

[Bryan  MRA].  308  N.  Wariin^toa  [9/25/67] 

Crano  CovBity 

Leavenworth.  Insley,  Merritt.  House  and 
Outbuildings,  602  Seneca  SL  [10/02/861^ 

BIPaMCooirty 

EI  Paso.  Plaza  Theatre,  125  Pioneer  Plaza  (8/ 

04/87] 
Fort  BUaa.  Quartera  No.  1.  22&  Sheridan  Rd. 

[04/09/87] 

Ellis  Cmnrty 

Waxahachie,  Central  Presbyterian  Church 

[Waxahacbie  MRA].  402  N.  College  [9/11/ 

87] 
Waxahachie.  National  Compress  Company 

BuiUii^  [Waxahachie  MRA],  503  &  Flat 

[9/11/87] 
Waxahachie.  Secomd  Trinity  Uaiveraity 

Campua  [Waxahachie  AOA],  1200  blk.  of 

Sycamore  [9/11/871 
Waxahachie,  Solon,  ]ohn.  House 

[Waxahachie  MBA].  617  Solon  Rd.  [9/11/ 

87] 
Waxahachie.  Waxahachie  Lumber  Company 

[Waxahachie  MRAl,  ^23  Kaufinan  [9/11/ 

871 

Gr«yC««ty 

Pampa.  MS  Poet  Office— Pampa  Main.  120  E. 
Foster  [11/17/861 

Grayson  Canaly 

Sherman.  Old  Sfannaa  Public  Library.  301 S. 
Wabut  [10/23/8B) 


Lampasas,  Phillipa  and  Troaper  Buildings, 
488  and  «ie  B.  ThM  St.,  (4/38/87) 

Navairo  County 

Comic  ana.  Temph  BMh-El,  208  S.  FSneeath 
St  (2/03/87) 

Tenant  County 

Weetwortk,  Buck  Omka  Farm,  8312  White 
Settlement  Rd.  (7/88/87) 


Travis  County 

Austin.  Newton  House.  [East  Austin  MRA] 
1013  E.  I^inth  St  [4/02/87] 

Victoria  County 

City  of  Victoria,  City  of  Victoria  Pumping 

Plant— Waterworks,  [Victoria  MELA].  105 

W.  ]uan  Linn  [12/08/80] 
Victoria.  Alden.  CA.  BuStding  [Victoria 

MRAJ.  ue-llO  W.  Juan  Linn  [12/oe/8C4 
Victoria,  Alataot  Fiank.  Houae  [Victoria 

MRA].  401 S.  Cameron  [12/08/86] 
Victoria.  Bnai  larael  [Victoria  MRA],  604  N. 

Main  [12/09/88] 
Victoria.  Borden— O'Comor  House  [Victoria 

MRA],  305  N.  Moo(^  [12/00/86] 
Victoria,  Bamea,  W.  C  Houae  [Victoria 

MRA].  106  W.  Stayton  [12/08/88] 
Wcion*.  BeadL  B.  M.  D.,  House  [Victoria 

MRA].  ¥IT  S.  DeLaon  [12/08/88] 
Victoria,  Bettin.  Max.  House  [Victoria  MRA] 

802  E.  Santa  Roaa  [12/08/8^ 
Victoria.  Bramam  Hoaae  [Victoria  MRA]  206 

W.  Stayton  (12/08/88) 
Victoria,  Buh^,  Theodore,  Hoaae  [Victoria 

MRA]  202  W.  Stayton  [12/09/86] 
Victoria,  Building  at  206  East  Conetitution 

[Victoria  MRAJ.  205  E.  Constitution  [12/09/ 

86] 
Victoria,  Burroagh — Daniel  House  [Victoria 

MRA],  502  W.  North  (12/09/86] 
Victoria.  Calhoun  Bakery  [Victoria  MRAJ. 

200  N.  Wheeler  [12/09/86] 
Victoria.  Clark  House  [Victoria  MRA],  606  S. 
•    Liberty  [12/09/86] 
Victoria,  Clark,  Robert,  House  [Victoria 

MRA]  317  N.  Main  [12/09/88] 
Victoria.  Clegg,  Joha  H.,  House  [Victoria 

MRA]  507  N.  Vine  (12/09/8^ 
Victoria,  Crain,  F.  H.,  House  [Victoria  MRA], 

307  N.  Vine  [12/09/86] 
Victoria.  DeLeoa  Plaza  and  Bandstand 

[Victoria  MRA]  100  blk.  W.  Constitution 

[3/24/87]  i 

Victoria,  Diebel—Hyak  House  [Victoria       M 

MRA],  501  &  Cuuran  [12/12/88]  '  | 

Victoria,  Farmen  aadMerchania  Cotton  Gin 

Wareboaae  [Victoria  MRAf.  402  &  East 

[12/09/86] 
Victoria.  Pleaaing — Welder  Houae  [Victoria 

MRAJ.  807  R  Craig  (12/08/86) 
Victona.  Poeaati  E  /,  Hoaae  [Victoria  MRA] 

607  S.  DeLeon  [12/09/86] 
Victoria.  Fox,  Jacob,  Houae  [Victoria  MRA] 

708  W.  nnver  (12/08/88) 
Victoria,  Cayhnt—Levy  House  [Victoria 

MRA]  402  N.  Bridge  [12/08/86] 
Victoria,  Goldman,  A..  Building  [Victoria 

MRA]  207  E.  Constitution  [12/09/86] 
Victoria,  Goldman 's  Cotton  Gin  Warehouse 

[Victoria  MRAJ.  981 B.  Mmay  [12/08/86] 
Victoria.  Gtamana  Hoaae  [Victoria  MRA] 

302  E.  Goodwin  [12/08/88] 
Victoria,  Hauschild,  George  H,  Building 

Pretoria  tOLAf.  308  N.  Liberty  [12/08/86] 
Victoria,  HamebUd.  George  andAdeh, 

Houae  [Victoria  MRA]  208  N.  Liberty  [12/ 

08/86] 
Victoria,  Hilt—Hoanrd  Hoaae  [Victoria 

MRA]  802  W.  Power  (12/09/88] 
Victoria.  KHer  House  [Victoria  MRA]  3003 

N.  Vine  (12/08/84 
Victoria,  HHler  Houae  [Vtetoria  MRA]  501 E. 

Church  [12/08/86] 


TEXAS— Continued 

Victoria,  Houae  at  1002  North  Moody 

[Victoria  MRA]  1602  N.  Moody  [12/09/86] 
Victoria,  Houae  at  304  West  Stayton 

[Victoria  MRA]  304  W.  Stayton  [12/09/86] 
Victoria.  House  at  306  East  Forrest  [Victoria 

MBA]  306  R  Forrest  [12/09/86] 
Victoria.  House  at  401  East  Stoyton  [Victoria 

MRA]  401  E.  SUyton  [12/09/88] 
Vktoria,  House  at  407  East  Convent  [Victoria 

MRA]  407  B.  Convent  [12/09/86] 
Victoria,  House  at  4402  East  Juan  Linn 

[Victoria  MRA]  4402  E.  Juan  Linn  (12/09/ 

86] 
Victoria,  House  at  604  East  Santa  Rosa 

[Victoria  MRA]  604  E.  Santa  Rosa  [12/08/ 

86] 
Victoria,  House  at  702  Siegfried  [Victoria 

MRA]  702  Siegfried  [12/09/86] 
Victoria,  Houae  at  700  Sieved  [Victoria 

MRA]  706  Siegfried  [12/08/86] 
Victoria,  House  at  804  Siegfried  [Victoria 

MRA]  804  Siegfried  [12/00/86] 
Victoria,  House  at  1907  Southwest  Ben  Jordan 

[Victoria  MRA]  1907  S.W.  Ben  Jordan  (12/ 

09/86] 
Victoria,  Hull  House  [Victoria  MRA]  1002 

N.E.  Water  [12/09/86] 
Victoria,  Jecker,  E.  J.,  House  [Victoria  MRA] 

201 N.  Wheeler  [12/09/86] 
Victoria,  Jecker,  /.  T.,  House  [Victoria  MRA] 

104  N.  Uberty  [3/24/87] 
Victoria,  Jordan — Koch  House  [Victoria 

MRA]  307  N.  DeLeon  [12/09/86] 
Victoria,  Kaufman,  E.  C,  House  [Victoria 

MRA]  502  S.  DeLeon  [12/09/86] 
Victoria,  Keef—Filley  Building  [Victoria 

MRA]  214  S.  Main  [3/24/87] 
Victoria,  Krenek  Houae  [Victoria  MRA]  607 

N.  Main  [12/09/86] 
Victoria,  Lander-Hopkins  House  [Victoria 

MRA]  202  W.  Power  at  N.  Bridge  (12/09/ 

86] 
Victoria,  Lane—Tarkington  House  [Victoria 

IMRAJ,  1207  N.  Bridge  [12/09/86] 
Victoria,  Lawrence  House  [Victoria  MRAJ, 

\l2M  N.  Bridge  [12/09/86] 
Vk:toria,  Levi— Welder  House  [Victoria 

MRA]  403  N.  Main  [12/09/86] 
Victoria,  Uttle  Houae  [Victoria  MRA]  502  N. 

Victoria  [12/08/86] 
Victoria,  Martin— Fiek-Thumford,  Vera, 

Houae  [Victoria  MRAJ,  507  N.  William  [12/ 

09/86] 
Victoria,  McCabe  Building  [Victoria  MRAJ, 

508  N.  Wheeler  (12/19/86) 
Victoria,  McCan—Nave  Houae  [Victoria 

MRAJ,  401  N.  Glass  [12/09/86] 
Victoria,  McDonald  House  [Victoria  MRA] 

406  E.  Constitution  [12/09/86] 
Vfc:toria,  McFaddin,  James,  House  [Victoria 

MRA]  207  W.  Commercial  [3/24/87] 
Victoria.  McNamora—O'Conner  House 

[Victoria  MRA]  S02  N.  Uberty  (12/08/86) 
Victoria,  Mitchell,  Guy,  Houae  [Victoria 

MRAJ.  402  W.  Goodwin  p2/00/8e] 
Vk:toria.  Moeller  Houae  [Victoria  MRAJ.  901 

S.  Bast  (12/08/88) 
Victoria,  Mohria—Abachier  Houae  [Victoria 

MRA]  101  N.  DeLeon  [12/08/86] 
Victoria.  Murphy,  Mra.  J.  V.,  Houae  [Victoria 

MRA]  204  B.  Santa  Rosa  (12/08/86) 
Victoria,  Atove,  Royaton,  Memorial  [Victoria 

MRA]  306  W.  Commercial  (12/08/861 
Victoria,  OVonnor,  Thomas  M.,  House 

(Victoria  MRA]  303  S.  Bridge  [12/08/86] 
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Victoria.  O'Connor— Proctor  Building 

[Victoria  MRA]  202  N.  Main  [12/09/86] 
Victoria,  OldBrownson  School  [Victoria 

MRA]  500  blk.  of  W.  Power  [12/09/86] 
Victoria,  Old  Federal  Building  and  Post 

Office  [Victoria  MRA]  210  E.  Constitution 

(12/09/86) 
Victoria,  Old  Municipal  Assembly  Hall 

[Victoria  MRA]  800  E.  Pine  [12/08/88] 
Victoria,  Old  Nazareth  Academy  [Victoria 

MRA]  105  W.  Church  [12/09/86] 
Victoria,  Our  Lady  ofLourdes  Church 

[Victoria  MRA]  105  N.  William  [12/09/86] 
Victoria,  Pela  House  [Victoria  MRAJ,  309  E. 

Santa  Rosa  [12/09/66] 
Victoria,  Pickering  Houae  [Victoria  MRAJ, 

403  N.  Glass  [12/09/86] 
Victoria,  Pippert  House  [Victoria  MRA]  207 

E  Third  [12/09/86] 
Victoria,  Proctor  House  [Victoria  MRA]  507 

N.  Glass  [12/06/86] 
Victoria,  Proctor— Vandenberge  House 

[Victoria  MRA]  604  N.  Craig  [12/09/86] 
Victoria,  Randall  Building  [Victoria  MRA] 

103-105  W.  Santa  Rosa  [12/00/86] 
Victoria,  Regan,  D.  H,  House  [Victoria 

MRA]  507  S.  DeLeon  [12/09/86] 
Victoria,  Saint  Mary's  Catholic  Church 

[Victoria  MRA]  101  W.  Church  [12/09/86] 
Victoria,  Schroeder  House  [Victoria  MRA] 

1507  N.  Vine  [12/09/86] 
Victoria,  Schummacker  Company  Building 

[Victoria  MRA]  402  E.  Power  [12/09/86] 
Victoria,  Shrader,  Henry,  House  [Victoria 

MRA]  607  S.  Cameron  [12/09/86] 
Victoria,  Sigmund  House  [Victoria  MRA]  508 

E.  Santa  Rosa  [12/08/88] 
Victoria,  Stoart  Hous^  [Victoria  MRA]  508  S. 

Bridge  [12/08/86] 
Victoria,  Tasin  Houae  [Victoria  MRA]  202  N. 

Wheeler  [12/09/86] 
Victoria,  Texas  Company  Filling  Station 

[Victoria  MRA]  102  S.  Wilhams  St  [12/09/ 

86] 
Victoria,  Townsend—Wilkins  House 

[Victoria  MRAJ,  106  N.  Navarro  [12/09/86] 
Victoria,  Trinity  Lutheran  Church  [Victoria 

MRA]  402  E.  Constitution  [12/09/86] 
Victoria,  Vandenberge,  ]  V.,  House  [Victoria 

■MRA]  301  N.  Vine  [12/09/86] 
Victoria,  Victoria  Colored  School  [Victoria 

MRA]  702  E.  Convent  [12/00/86] 
Victoria,  Webet^-Schuchert  House  [Victoria 

MRA]  302  E.  Constitution  [12/09/86] 
Victoria,  Webster  Chapel  United  Methodist 

Church  [Victoria  MRA]  405  S.  Wheeler 

(12/08/86) 
Victoria,  Wheeler,  William,  Houae  [Victoria 

MRA]  303  N.  William  St.  [12/09/86] 
Victoria,  Williams,  B.  P.,  House  [Victoria 

MRA]  401  E.  Murray  [12/09/88] 
Victoria,  Woodhouse  House  [Victoria  MRA] 

BOB  N.  Wheeler  [12/09/88] 
Victoria,  Zahn,  Herman  andAlvina,  Houae 

[Victoria  MRAJ,  107  S.  DeLeon  [12/08/86] 

WilUanuoB  County 

Round  Rock  vidnity,  Kenney's  Fort  Site 
(41WM40S),  Address  Restricted  [4/20/87] 

U.S.  MINOR  ISLANDS 

Midway  MaBdaTatritory  ^ 

Midway  Islands,  World  War  II  Pocilitiea  at 
Midway,  Sand  and  Eastern  Islands  (5/28/ 
87] 


UTAH 

Box  Elder  County 

Park  Valley  vicinity.  Central  Pacific  Railroad 
Grade  Historic  District,  87  mi.  segment 
between  Umbria  jet  9  mi  E.  of  NV  border 
around  N  end  of  Great  Salt  Lake  to  Golden 
Spike  NHS  [5/15/87] 

GarfiM  County 

Bryce  Canyon  National  Parli,  Bryce  Canyon 
Lodge  and  Deluxe  Cabins,  SR  83  [5/28/87] 

Salt  Lake  County 

Sandy,  Kuhre,  William  D.,  House,  8586  S. 
One  Hundred  and  Fiftieth  E  [7/06/87] 

Senpete  County 

Manti,  Ottesen.  Hana,  Houae  [Scandinavian- 
American  Pair-houaea  TR]  202  S.  200  W 
[8/06/87] 

Utah  County 

American  Fork,  Goode,  Charles  TM,  Houae 

[Pleasant  Grove  Soft-Rock  Buildings  TRJ. 
.  1215  E.  Main  [6/09/87] 
Fairfield,  Fairfield  District  School  59  N. 

Church  St  [8/08/87] 
Lindon,  Harper,  Alfred  William.  House 

[Pleasant  Grove  Soft-Rock  Buildings  TR] 

125  W.  Four  Hundred  N  [6/00/87] 
Pleasant  Grove,  Adams,  John  Alma,  House 

[Pleasant  Grove  Soft-Rock  Buildings  TR] 

625  B.  Two  Hundred  S  [6/09/87] 
Pleasant  Grove,  Green,  Samuel  House 

[Pleasant  Grove  Soft-Rock  Buildings  TR] 

284  B.  Two  Hundred  S  [6/09/87] 
Pleasant  Grove.  Larsen,  Neils  Peter.  House 

[Pleasant  Grove  Soft-Rock  Buildings  TR] 

1146  N.  One  Hundred  E  [6/09/87] 
Pleasant  Grove,  Larsen.  Christen,  House 

[Scandinavian-Amerioan  Pair-houses  TR] 

990  N.  Four-hundred  E  [7/13/87] 
Pleasant  Grove,  Richins,  Thomas  A.,  House 

[Pleasant  Grove  Soft-Rock  Buildings  TRJ, 

405  N.  Five  Hundred  E  [6/09/87] 
Pleasant  Grove,  Wadley,  Edward,  House 

[Pleasant  Grove  Soft-Rock  Buildings  TR] 

2445  N.  Canyon  Rd.  [6/09/87] 
Pleasant  Grove,  White,  Jacob  Hanmer,  House 

[Pleasant  Grove  Soft-Rock  Buildings  TRJ, 

599  E.  One  Hundred  S  (6/00/87) 
Pleasant  Grove,  Young,  William  Friend, 

House  [Pleasant  Grove  Soft-Rock  Buildings 

TR]  550  E.  Five  Hundred  N  [6/00/87] 
Uintah  Qty,  Dov^aaa,  Eari,  Workshop- 
Laboratory  [Dinosaur  National  Monument 

MRA]  US  40  [12/19/86] 
Uintah  City,  Morria,  Josie  Bassett,  Ranch 

Complex  [Dinosaur  National  Monument 

MRA/ US  40  [12/19/86] 
Uintah  City,  Quarry  Visitor  Center  [Dinosaur 

National  Monument  MRA]  US  40  (12/19/ 

86] 

Wasatafa  County 

Heber  City,  Murdock,  Joaeph  S.,  House,  115  B. 
Three-hundred  N  (5/01  /87] 

Washington  County 

Springdale  vicinity.  Zion  Lodge— Birch  Creek 
Historic  District  (Boundary  IncreaaeJ  [Zion 
National  Park  MRA]  W  of  UT  9  on  the  W 
end  E  sides  of  The  Zion  Canyon  Scenic 
Drive  near  Birch  Creek  [7/07/87] 
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^ringdale,  Angels  Landing  Trail— Weat  Rim 
Trail  [Zion  National  Park  MRA).  S  of  Scout 
Lookout  acrou  the  Viisin  River  and 
Refrigerator  Canyon  [2/14/87] 

Springdde,  Canjon  OnriotA  TmilfZian 
Natiaiml  Park  hOiAf,  Across  Inry.  from 
paiking  area  at  B  and  of  Zion-Mt.  Cansel 
Tunnel  to  a  point  directly  above  die  Great 
Arch  of  Zion  [2/14/87] 

Springdaie,  Crawford  Irrigation  Canal  [Zion 
NatkmalParithmA],yihmA<A\\i^ 
River  from  1  ■!  N  of  Vlnin  River  Bridge  to 
base  of  Virgin  River  Formation  and  ^  mi 
up  Oak  Creek  l7la7/«7] 

SpnB^iak,Ea&tEatramce  Checking  Station 
[Zion  NatioaalPaikMRA).  Istaod  in 
middle  of  UT  9  [2/14/87] 

Springdaie,  East  Entrance  Sign  [Zion 
NatiamaiFarkhfRA},  East  &itrance 
Cfaeckine  SUtion  on  N  and  S  sides  of  UT  9 
[7/07/87] 

Springdaie,  East  Entrance  Residence  [Zion 
National  Park  MRA],  E  Entrance  150  ft.  N 
oCUn  [2/14/87] 

Springdafe.  EastRia  Trail  [Zkta  Natioaal 
Park  MRA],  between  Weeping  Rock 
Parking  Area  and  Obaarvation  Pt  [7/87/87] 

Springdaie,  Emerald  Pooh  Trail  [Zion 
Natioaal  Park  iOAJ,  Foot  Bridge  across 
hwy.  froB  Utak  Parks  Lody  proceeding  W 
to  the  Lower  Enrarakl  Pool  [2/14/87] 

Springdaie,  Gateway  to  the  Narrows  Trail 
[Ziom  NatamalPark  MRAJ.  Temple  of 
Sinawava  at  the  end  of  Zion  Canyon 
Scenic  Dr.  to  a  pL  1  niL  N  on  Virgin  River 
[7/07/87] 

Springdaie,  Grotto  Camping  Ground  South 
Comfort  Station  [Zion  National  Park 
MSAJ,  Grotto  Picnic  Area  near  Grotto 
Residenca.  E  of  Scenic  Dr.  [2/14/87] 

Springdaie,  Grotto  Camping  Ground  North 
Comfort  Station  [Zion  National  Park 
MRAJ,  Grotto  Picnic  Area  near  GrottQ 
Residence.  E  of  Scenic  Dr.  [2/14/87]   1 

Springdaie,  Hidden  Canyon  Trail  [Zion  | 
National  Park  MRAJ,  Ffidden  Canyon  )ct. 
on  the  E  Rkn  Trail  to  the  month  of  Hidden 
Canyon  (2/14/87] 

Springdalf,  M&seum— Grotto  Residence 
[Zion  National  Bark  MRAJ,  %  of  Grotto 
Picnic  Area  [2/14/87] 

^ringdale.  Oak  Creek  fSatoric  District  [Zion 
National  Park  MRAJ.  Off  US  9  along  bank 
of  Oak  Creek  (7/07/87] 

Springdafe.  Oak  Cnek  Irrigatioa  Canal  [Zion 
NaUoaainirk  MRAJ.  W  aide  (tf  the  N.  Fork 
of  Virgin  River  Vfa  mL  N  of  Virgin  River 
Bridge  to  the  N  siiW  of  Wati^man 
Campground  Entrance  Rd  [7/07/87] 

Springdaie.  Pine  Creek  Residential  Historic 
Distaic  [Zioa  National  Park  MRAJ.  W  side 
of  irr  9  500  ft.  S  of  Virgin  River  Bridge  [7/ 
07/87] 

Springdaie.  Piae  Creek  Irrigatioa  Coital  [Zion 
National  Park  MRAJ,  E  bank  of  the  Virgin 
River  Vi  mi.  N  of  Virgin  River  Bridge  to  the 
SW  end  of  Watchman  Residential  Loop  (7/ 
07/87] 

Springdaie.  South  Campgrowad  Amphitheater 
[Zion  National  Park  MRAJ.  South 
Campground  [2/14/87]  1 

Springdaie.  &)ulJ!i£irtraj)eeS«n/Zi<M  I 
National  Park  MRA^  Sonth  Entrance  [2/ 
14/87) 

Springdaie,  South  Campground  Comfort 
Station  [Zion  National  Park  MRAJ.  South 


Campground  at  N  end  of  campsite  loop  [2/ 

14/87] 
Springdaie,  Zi^  Nature  Center— Zion  Inn 

[Zion  NatianatPork  MRAl  N  of  South 

Campground  fadBties  [2/14/87] 
Springdaie,  Zioa-Mauat  Carmel  Higbway 

[Z^ National Ptirk MRAJ,  Between  US9 

and  US  80  [7/07/87] 

WabetCnnBty 

Ogden,  DahoiKjohnL  and  Elizabeth,  House, 
2622  Madison  Ave.  (S/ll/87) 

VBSMONT 

OMHUBI||IOB  County 

Bennington.  Ritchie  Block.  465-173  Main  St 
[11/06/86] 


Grayson  County 

Snowville.  SntmvSh  Historic  District,  VA 

ess  [\lar)tff] 
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Cambridge,  Jefferson  Historic  District, 
Church.  Main.  Maple,  and  School  Sts.. 
Carlton  Ave.,  UT  106,  and  Brewster  Ave. 
[4/10/87] 

OtiaaasCoMty 

Holland.  Holland  Congregational  Chareh,  W. 
HoUand  Rd.  (12/04/88) 

Rutland  County 

Watti^fard.  Fax— Cook  Farm  [Rural  Otter 

Cradk  Vdl^  AffL4jl  Off  US  7  on  Cook  Rd. 

[11/26/86] 
Wtiliingft>rrl.Hnger  farm /Aim/  Ottmr  Creek 

Vaihy  MRAJ.  US  7  (11/2B/8B] 
Vla\\\^uA.HoU.  Gen.  Bobinmm.  House 

[Rural  Otter  Creek  VoUey  MRAJ.  US  7  (11/ 

Wallingford.  Hulett  Fma  [Rural  Otter  Creek 

VaUeykmAl  US  7  (11/28/86) 
Wallingford.  Rural  Otter  Creek  Valley 

Historic  Dietrict  [Rural  Otter  Creek  Valley 

MRAJ,  Rou^y  US  7  W  of  Otter  Oeek  (3/ 

31/87] 
WattmloRL  WakkK  Homer.  Farm  [Rural 

Otter  Creek  Valley  MRAJ,  Waldo  Ln.  [11/ 

26/86] 

vmemtsuiNOB 

StCraixUand 

Frsdatflwtad  vicinity.  Saint  George  Estate 
Historic  District.  Mnoe  Quarter  (10/24/84 

VnCINIA 


iCounty 

Ivy  vkinity.  Woodstock  Hall  Tavera.  VA  637 
(1/28/87) 

Alexandria  Independent  City 

Alexandria  (Independent  City),  Bayne — 
Fowie  House.  811  Prince  St.  [11/08/86] 

Amelia  County 

Chida  vicinity.  Dykehnd.  VA  632  (5/08/87] 

BucUngkaaa  Cmaly 

New  Curton  vidnity,  Mount  JU%  VA  610  (4/ 
27/87] 

Culpeper  County 

Rapiilaii,  Rapidan  Historic  District.  ]cL  of  VA 
614.  VA  615,  and  VA  173  (5/aS/87] 

Fairfax  Independent  City 

Fairfax  (Inrieprndent  Cily),  City  of  Fairfax 
AHstanc  Zlistnct.  let  of  VA  236  and  VA  123 
[8/27/87] 


; 


AmicM  vidnity.  Loeuet  Grove.  VA  641  [9/25/ 
87] 

Halifax  Coiaty 

Omega  vicinity,  BudahotJ  I^irm,  VA  737  [9/ 
16/87] 

HanrioBConnly 

Laurel  vicinity,  Laurel  Industrial  School 
Historic  District.  N  and  S  sides  of  Hungary 
Rd.  W  of  Ok)  Staples  MiB  Rd.  [6/12/87] 

James  Qly  CouBty 

Croaker  vicinity,  Crodser  Landing 
Archaeological  Site  (44JC70),  Address 
Restricted  [5/14/87] 

King  George  Connly 

Port  Conway,  Emmanuel  Church.  US  301  [1/ 

07/87] 
Weedonville  vidnity.  Cleydael  Off  VA  206 

[12/18/86] 

f.anrjn>srConirfy 

Merry  Point  vicinity,  VerriHe,  VA  611  [4/24/ 

Loudotni  County 

Ashbum  vicinity,  fanelia,  N  side  of  VA  7, 6 

mi.  E  of  Leesbotg  [3/20/87] 
Leesburg  vicinity,  Rockland.  E  side  of  US  15, 

N  of  Leesburg  [5/14/87] 


Lyn^fauig  bdspondanl  aiy 

Lynchburg  (Independent  City),  Kentucky 
Hotel.  900  nflh  SL  [12/11/86] 

Lynchburg  [Independent  City),  Lower  Basin 
Historic  District.  700-1300  blks.  of  }efterson 
St.,  800-1300  bOcs.  of  CivuMrce  St„  and 
1200-1300  Blks.  of  Main  St  [4/24/87] 

Lynchburg  (Independent  City),  Montview, 
Liberty  University  '^"'p'«  between  VA  870 
and  US  29  [6/06/87] 


Not  folk  luuependent  uly 

Norfolk  (Independent  City).  Dowatewn 

Norfolk  Historic  District.  Granby.  Main. 

and  Plume  Sts..  City  Hall  Ave.,  and  Bank 

St  [3/20/87] 
Norfolk  (Independent  City).  St.  John's  African 

Methodmt  Episcopal  Church.  539— S45  E. 

Bute  St  (12/01/8^ 

Northumberland  County 

Wicomico  Church  vicinity,  ShaJango,  VA  666 
[11/06/86] 

Orange  County 

Rapidaa  RapUaa  Hittoric  District.  )ct.  of  VA 
614,  VA  SIS.  and  VA  67»  [5/0S/87] 

Powhatan  County 

BaUsviUe  vicinity.  BImheim,  8177  Blenheim 

Rd.  (12/11/8^ 
Miehaux  vidnty.  Baaunumt.  VA  313  [4/02/ 

87] 

Prince  Wittam  Connty 

NokesViUe.  Park  Gats^  IISOS  Park  Gate  Dr. 
[4/88/87] 


VIRGINIA— Continued 
Pulaski  County 

Snowville,  Snowville  Christian  Church,  VA 
683  [4/02/87] 

Richinond  Independent  City 

Richmond  (Independent  City).  Broad  Street 
Commercial  Historic  District,  Along  Broad 
St  area  rou^ily  bounded  by  Belvidere, 
Marshall.  Fourth  and  Grace  [4/09/87] 

Richmond  (Independent  City),  Trinity 
Methodist  Church,  2000  E.  Broad  St  [4/16/ 
87] 

Roanoke  County 

Salem.  Old  Roanoke  County  Courthouse,  301 
E.  Main  St  [5/14/87] 

Rodcbridga  County  ' 

Lexington  vicinity.  Maple  Hall,  Jd.  of  US  11 

and  1-81  and  1-64  [1/2S/87] 
Natural  Bridge  vicinity.  Virginia  Manor.  VA 

130  [9/10/87] 

SuffoUc  IndeiMBdent  City 

Suffolk  (Independent  City).  Suffolk  Historic 
District  Roughly  bounded  by  RR  tracks. 
Hill  St,  Central  Ave..  Holladay, 
Washington.  N.  Saratoga  and  Kne  Sts.  [6/ 
22/87] 

Tazewell  County 

Tazewell  vicinity.  AuZ/  Thistle  Cave 
Archeolo^cal  Site  (44TZ92J.  Address 
Restricted  [9/10/87] 

Warren  County 

Front  Royal  Sooner  Hall.  Third  St  [1/29/87] 

Westmoreland  County 

Colonial  Beach.  Bell  House.  821  Irving  Ave. 
[9/21/87] 

Winchester  Independent  Qty 

Winchester  (Independent  City),  Hexagon 
House,  530  Amherst  St  [9/10/87] 

WASMMCTON 

Clallam  County 

Port  Angeles.  Clallan  County  Courthouse.  319 
Lincobi  St  [9/02/87] 

Clark  Connty 

Vancouver,  Vancouver  Telephone  Building, 

112  W.  Eleventh  [11/06/86] 
Vacolt  vicinity,  Pmneroy  Farm,  20002  N£. 

Luda  Falls  Rd.  [3/13/87] 

Grays  Harbor  County 

Hoquiam,  Seventy  Street  Theater.  313 
Seventh  St  [8/06/87] 

Jeffetson  Connly 

Discovery,  Uncas  School  [Eastern  Jefferson 
County  MRAJ.  B.  Uncas  [2/05/87] 

King  County 

Kent  vicinity.  Sanders.  Erick  Gustave. 

Mansion.  5616  S.  Two  Hundred  and 

Seventy-sevendi  St  (11/06/8^ 
Lester.  Lester  Depot.  US  Forest  Service  Rd. 

212.  Green  River  Watershed  [9/10/87] 
Medina,  Eddy.  James  G„  House  and  Grounds 

[Boundary  biereasej,  1006  Evergreen  Point 

Rd.  (ii/oo/aq 
Seattle,  Bowles,  Jesse  C  House,  2540 

Shoreland  Dr.  8  [11/06/86] 


Seattle.  Lacey  V.  Murrow  Floating  Bridge 

[Historic  Bridges/Tunnels  in  WA  State 

TRJ,  Lake  Washington  [4/29/87] 
Seattle,  Seattle  Chinatown  Historic  District, 

Rott^y  bounded  by  Main,  Jadcson,  1-6, 

Waller,  and  Fifth  [11/06/86] 
Seattle,  US  Immigration  Building,  84  Union 

St  [9/14/87] 

KitUUs  County 

Ellensburg,  First  Railroad  Addition  Historic 
District,  Roughly  bounded  by  Tenth  Ave., 
D  St,  Ninth  Ave.,  and  A  St  [5/08/87] 

Lewis  County 

Centralia,  Birge,  George  £.  House,  715  E  St 

[12/01/86] 
Curtis,  Boistfort  High  School  [Rural  Public 

Schools  in  Washington  From  Early 

Settlement  to  1945  MPSJ,  983  Boutfort  Rd. 

[8/08/87] 
Pe  Ell  Holy  Cross  Polish  National  Catholic 

Church,  Third  and  Queen  [9/02/87] 

Kerce  County 

Alderton.  Alderton  School  [Rural  Public 
Schools  in  Washington  From  Early 
Settlement  to  1945  MPSJ,  9512  Orting  Hwy., 
E.  [7/15/87] 

Anderson  Island.  Anderson  Island  School 
[Rural  Public  Schools  in  Washington  From 
Early  Settlement  to  1945  MPSJ.  Eckenstam- 
Johnson  Rd.  [7/15/87] 

DuPont  DuPont  Village  Historic  District, 
Roughly  bounded  by  Santa  Cruz, 
Brandywine,  DuPont  and  Penniman  [9/10/ 
87] 

Enumdaw.  Suntop  Lookout  [USDA  Forest 
Service  Fire  Lookouts  an  ML  Baker— 
Snoquabaie  Natioaal  Forest  TRJ.  White 
River  Ranger  District  on  Sontop  Mountain. 
IS  mi.  NE  of  Mt  Rainier  [7/14/87] 

Fox  Island.  Pax  hiaad  School  [Rural  Public 
Schools  in  Washington  From  Eariy 
Settlement  to  1945  MPSJ.  Gway  Dr.  and 
Ninth  St  [7/15/S7J 

Gig  HailKir  vidnity.  Arietta  School  [Rural 
Public  Schools  in  Washington  Avm  Early 
Settlement  to  1945  MRAJ,  ]ct.  Ninety^eixth 
Ave.  and  Thirty-sixth  St  NW  (9/28/87) 

Gig  Harbor  vidnity,  Midway  School  [Rural 
Public  Schools  in  Washington  From  Early 
Settlement  to  1945  MPSJ.  5115  Thirty-ei^th 
Ave.  NW  17/15J«7] 

Gig  Harbor  vidnity,  Wollochet— Point 
Fosdick  School  [Rural  Public  Schools  in 
Washington  From  Early  Settlement  to  1945 
MPSJ.  3409  E.  Bay  Dr.  (7/15/87) 

Lakebay  vicinity,  Longbranch  School 
Gymnasium  [Rural  Public  Schools  in 
Washington  From  Early  Settlement  to  1945 
MRAJ,  Gig  Harboi^Lo^gbranch  Rd.  [9/28/ 
87] 

McMiWn.  McMUlin  School  ptural  Public 
Schools  in  Washington  From  Eariy 
Setthaent  to  1945  MPSJ.  WA  162  [7/15/87] 

Mount  Rainier  National  Park.  Longmire 
Buildings.  Longmire  [5/28/87] 

Mount  Rainier  National  Park.  Paradise  Inn, 
Paradise  [5/28/87] 

Mount  Rainier  National  Park.  Yakima  Park 
Stockade  Group.  Sunrise  (Yakima  Park)  [5/ 
28/87] 

Tacoma.  Custer  School  [Rural  Public  Schools 
in  Washington  From  Early  Settlement  to 
1945  MPSJ,  7700  Steilacoom  Blvd.  SW  [7/ 
15/87] 


San  Juan  County 

Eastsound  vicinity.  Crow  Valley  School 
[Rural  Public  Schools  in  Washington  From 
Early  Settlement  to  1945  MPSJ.  Crow 
Valley  Rd.  [6l27je7] 

SkagitCounty 

Marblemoont  Hidden  Lake  Peak  Lookout 
[USDA  Forest  Service  Fire  Lookouts  on  Mt 
Bakei^-Snoqualmie  National  Forest  TRJ, 
Mt.  Baker  Ranger  Distrid.  Southernmost 
peak  of  Hidden  Lake  Peaks  near  North 
Cascades  National  Park  boundaiy  [7/14/ 
87] 

Sedro  Wooley.  Park  Butte  Lookout  [USDA 
Forest  Service  Fire  Lookouts  on  Mt 
Baker— Snoqualmie  National  Forest  TRJ, 
Mt  Baker  Ranger  District  SW  of  the 
Easton  Glacier  of  Mt  Baker  (7/14/87] 

Skamania  County 

North  Bonneville  vicinity.  North  Bonneville 
Archeological  District  Address  Restrided 
[2/02/87] 

Snohomish  County 

Darrington.  Miners  Ridge  Lookout  [USDA 
Forest  Service  Fire  Lookouts  on  ML 
Baker^-Snogualmie  National  Forest  TRJ. 
Darrington  Ranger  District  in  Glader  Peak 
Wilderness  area  5  mi.  W  of  Padfic  Crest 
trail  (7/19/87) 

Darrington,  Three  Fingers  Lookout  [USDA 
Forest  Service  Fire  Lookouts  on  Mt 
Baker— Snoqualmie  National  Forest  TRJ, 
Darrington  Ranger  Distrid  on  the 
southernmost  peek  [7/14/87] 

Skykomish,  Evergreen  Mountain  Lookout 
[USDA  Forest  Service  Fire  Lookouts  on  Mt 
Baker^-Snoqualmie  National  Forest  TRJ, 
Skykomish  Ranger  District  on  SW 
ridgecrest  of  Evergreen  Mountain  (7/14/87) 

Spokane  County 

Spokane.  Amman  [Apartment  Buildings  by 

Albert  HeldJ.  W.  1516  Riverside  [2/12/87] 
Spokane.  Breslin  [Apartment  Buildings  by 

Albert  Held  TRJ,  S.  729  Bernard  [2/12/871 
Spokane.  Knickerbocker  [Apartment 

Buildings  by  Albert  Held  TRJ  &  501^507 

Howard  [2/12/87] 
Spokane.  San  Marco  [Apartment  Buildings 

by  Albert  Held  TRJ,  W.  1229  Riverside  [2/ 

12/87] 

Thurston  County 

Olynqiia,  Allen  House  Hotel  [Downtown 

Olympic  MRAJ,  114-118  N.  Jefferson  (6/17/ 

87] 
Olympia,  Funk  House,  1202  B.  Olympia  Ave. 

[5/08/87] 
Olympia,  Jeffers  Studio  [Dowmtown  Olympia 

MRAJ.  500  and  502  S.  Washington  [6/17/87] 
Olympia,  LOTUS  (motor  vessel).  Fiddlehead 

Marina.  B  Dock  [5/18/87] 
Olympia,  Olympia  National  Bank 

[Downtown  Olympia  MRAJ,  422  S.  Capitol 

Way  [6/17/87] 
Olympia.  Reinhart — Young  House.  1106  E. 

Olympia  Ave.  [5/08/87] 
Olympia.  Rudkin.  FTank.  House,  1006  E. 

Olympia  Ave.  (5/08/87) 
Olympia,  Town  Square  [Dovmtown  Olympia 

MRAJ,  Bounded  by  Seventh,  Legion, 

Capitol  Way,  and  S.  Washington  [6/17/87] 
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WASHINGTON— Continued 
WbatOMii  County 

Sedro  Wooley,  Winchester  Mountain 
Lookout  [USD A  Forest  Service  Fire 
Lookouts  on  ML  Baker— Snogualmie 
National  Forest  TRJ,  Mt.  Baker  Wilderness 
Area  overlooking  the  N  fork  of  Nooksack 
River  and  W  fork  of  Silesia  Creek  [7/14/87] 

Whitman  County 

Fanningtoa  Masonic  Hall,  Comer  of  Main 
and  Second  Sts.  [2/12/87]  | 

Yakima  County 

Grandview  vicinity,  Cornell  Farmstead 

[Grandview  MRAJ,  Pleasant  Rd.  and  Old 

Prosser  Rd.  [2/17/87] 
Grandview,  Grandview  High  School  I 

[Grandview  MRAJ,  913  W.  Second  St  [2/ 

17/87] 
Grandview.  Grandview  State  Bank 

[Grandview  MRAJ,  100  W.  Second  St.  [2/ 

17/87] 
Grandview,  Grandview  Herald  Building 

[Grandview  MRAJ,  107  Division  St.  [2/17/ 

87]  . 

Grandview,  Howay—Dykstra  House  \ 

[Grandview  MRAJ.  114  Birch  St.  [2/17/87] 
Grandview,  Morse  House  [Grandview  MRAl 

404  E.  Main  St.  [2/17/87] 
Yakima,  Brooker— Taylor  House  [Yakima 

TRJ.  203  S.  Naches  Ave.  [2/18/87] 
Yakima,  Card,  Rupert  House  [Yakima  TRJ, 

1105  W.  A  St  [2/18/87] 
Yakima,  Carmichoel — Loudon  House 

[Yakima  TRJ.  2  Chicago  Ave.  [2/18/87] 
Yakima.  Dills.  Harrison.  House  [Yakima  TRJ, 

4  N.  Sixteenth  Ave.  [2/18/87] 
Yakima,  Greene,  James,  House  [Yakima  TRJ. 

203  N.  Ninth  St  [S/06/87] 
Yakima.  Howard.  A.  E..  House  [Yakima  TRJ. 

802  N.  First  St  [2/18/87] 
Yakima,  Knuppenburg.  James.  House  I 

[Yakima  TRJ.  Ill  S.  Ninth  St  [2/18/87] 
Yakima,  Larson— Hellieson  House  [Yakima 

TRJ,  208  N.  Naches  Ave.  [5/06/87] 
Yakima,  Lindsey,  William,  House  [Yakima 

TRJ.  301  N.  Eighth  St  [2/18/87] 
Yakima,  Miller.  John  J..  House  [Yakima  TRJ, 

9  S.  Tenth  Ave.  [2/18/87] 
Yakima,  Mineau.  Francis,  House  [Yakima 

TRJ.  216  N.  Seventh  St  [2/18/87] 
Yakima,  Moore.  Edward  B.,  House  [Yakima 

TRJ.  222  N.  Second  St  [2/18/87] 
Yakima,  Perrin.  Winfield.  House  [Yakima 

TRJ,  12  S.  Eleventh  Ave.  [2/18/87] 
Yakima,  Potter.  H.  W..  House  [Yakima  TRJ, 

306  S..  Fourth  St  [2/18/87] 
Yakima.  Powell  House  [Yakima  TRJ,  207  S. 

Ninth  St  [2/18/87] 
Yakima.  Richey,  James.  House  [Yakima  TRJ. 

206  N.  Naches  Ave.  [5/06/87] 
Yakima.  Sharp.  James.  House  [Yakima  TRJ. 

Ill  N.  Ninth  St  [2/18/87] 
Yakima.  Sweet.  Reuben,  House  [Yakima  TRJ. 

6  Chicago  Ave.  [2/18/87] 
Yakima,  Watt.  William.  House  [Yakima  TRJ, 

1511 W.  Chestnut  Ave.  [2/18/87] 
Yakima,  West..Dr  Edmond.  House  [Yakima 

TRJ.  202  S.  Sixteenth  Ave.  [2/18/87] 
YaUma.  Wilcox.  Charles.  House  [Yakima 

TRJ  220  N.  Sixtaoith  Ave.  [2/18/87] 


WEST  VIRGINIA 
Biaxtoo  County 

Sutton.  Sutton  Downtown  Historic  District, 
Roughly  bounded  by  Main  St,  River  View 
Dr.,  and  First  St  ^7/10/87] 

Hairison  County 

Bridgeport,  Johnson,  Governor  Joseph.  House. 
424  Oakdale  Ave.  [3/19/87] 

Jefferson  County 

Charles  Town  vicinity,  Beverley.  US  340  [3/ 

20/87] 
Shepherdstown,  Shepherdstown  Historic 

District  (Boundary  Increase),  Jet.  of  High 

and  German  Sts.  E  to  Ray  and  High  Sts. 

and  the  Potomac  River  S  to  Fairmont  Ave. 

[7/22/87] 

Lewis  County 

Walkersville  vicinity,  Annamede,  RD  1,  Box 
126,  US  19  [3/11/87] 

Marshall  County 

Moundsville,  Ferrell-Holt  House,  609 
Jefferson  Ave.  [2/03/87] 

Mercer  County 

Bluefield,  Blue  field  Downtown  Commercial 
Historic  District,  Roughly  bounded  by 
Princeton  Ave..  Scott  High,  and  Russell 
Sto.  [3/18/87] 

Mineral  County 

Burlington  vicinity,  Carskadon  House,  Rt  1, 
Box  93A,  Beaver  Run  Rd.  [3/20/87] 

Ohio  County 

Wheeling,  Centre  Market  Square  Historic 
District  (Boundary  Increase),  S  side  of 
Main  from  Alley  Nineteen  to  Twentieth  St, 
and  Chapline,  Eoff  and  Charles  Sts. 
bounded  by  Lane  C  Twenty-second,  and 
Twenty-fourth  Ste.  [2/25/87] 

Randolph  County 

Harmon  vicinity,  Day-Vandevander Mill.  WV 
32  [7/21/87] 

Tyler  County 

Tyler  City,  Wells.  William.  House.  WVia[7/ 
21/87J 

M^  County^ 

Elizabeth,  Kanawha  Hotel.  Ill  Court  St  [11/ 
25/86] 

WISCONSIN 

DoMCounty 

Madison.  Bellevue  Apartment  Building,  29  E. 

Wilson  St  [3/13/87] 
Madison,  Mills,  Simeon.  House.  2709 

Sommers  Ave.  [8/13/87] 
Madison.  Simeon  Mills  Historic  District  iOi- 

118  King  and  115-123  E.  Main  Sts.  [6/25/B7] 
Madison.  Wiedenbeck—Dobelin  Warehouse. 

619  W.  Mifflin  St  [12/23/86] 
Stou^ton  vicinity,  Ingebretson.  Gaute,  Loft 

House,  1212  Pleasant  Hill  Rd.  [3/13/87] 

Food  du  Lac  County 

Fond  du  Lac,  First  Baptist  Church  of  Fond  du 
Lac  90  S.  Macy  St  [12/29/86] 

Grant  County 

Boscobel.  Boscobel  High  School,  207 
Buchanan  St  [12/30/86] 


La  Crosse  County 

Onalaska,  La  Crosse  County  School  of 
Agriculture  and  Domestic  Economy,  700 
Wilson  Ave.  [3/13/87] 

Manitowoc  County 

Two  Rivers,  Frenchside  Fishing  Village, 
Twenty-first  Jackson,  East,  Sixteenth, 
Harbor,  and  Rogers  SU.  [1/06/87] 

Milwaukee  County 

Glendale,  Town  of  Milwaukee  Town  Hall, 

5909  N.  Milwaukee  River  Pkwy.  [10/00/86] 
Milwaukee,  Christ  Evangelical  Lutheran 

Church,  2235  W.  Greenfield  Ave.  [9/25/87] 
Milwaukee,  First  Ward  Triangle  Historic 

District,  Roughly  Franklin  PL,  N.  Prospect 

and  E.  Juneau  Aves.,  and  E.  Knapp  St  [3/ 

19/87] 
Milwaukee,  Old  World  Third  Street  Historic 

District,  N.  Old  World  Third  St.  W. 

Highland  Ave.,  and  W.  State  St  [3/19/87] 
Milwaukee,  Saint  Peter's  Evangelical 

Lutheran  Church,  1204. 1213. 1214,  and  1215 

S.  Eighth  St.  [9/25/87] 
Milwaukee,  Saint  Vincent's  Infant  Asylum, 

809  W.  Greenfield  Ave.  [9/25/87] 
Milwaukee,  St  Martini  Evangelical  Lutheran 

Church,  1557  W.  Orchard  St  [9/25/87] 
Whitefish  Bay,  Ullius.  Fred  W.,  Jr.,  House 

[Ernest  Flagg  Stone  Masoruy  Houses  of 

Milwaukee  County  TRJ,  5775  N.  Santa 

Monica  Blvd.  [1/07/87] 

Monroe  County 

Sparta,  Sparta  Masonic  Temple,  200  W.  Main 
St  [9/25/87] 

Outagamie  County 

Black  Creek,  Peters.  George,  House,  305  N. 
Maple  St.  [6/18/87] 

Radne  County 

Racine,  Old  Main  Street  Historic  District, 
Roughly  bounded  by  Second  St,  Lake  Ave., 
Fifth  St.,  and  Wisconsin  Ave.  [8/11/87] 

Richland  County 

Muscoda  vicinity,  Fiedler.  Henry.  House. 
Putnam  and  Washingtcm  Sts.  [12/29/86] 

Rock  County 

Edgerton.  Edgerton  Public  Grade  Schools.  116 
N.  Swift  St  [1/14/87] 

Janesville.  Look  West  Historic  District. 
Roughly  bounded  by  Mineral  Point  Ave.  N. 
Franklin  and  Race  Sts.,  Laurel  Ave.,  and  N. 
Chatham  St  [3/28/87] 

Janesville,  Payne— Craig  House.  2200  W. 
Memorial  Dr.  [7/02/87] 

Janesville,  Wisconsin  School  for  the  Blind- 
Music  Building.  1700  W.  State  St  [3/13/87] 

St  Craix  County 

Hudson.  Phippa,  William  H„  House.  1005 
Third  St  [6/18/87] 

Wahvoctii  County 

Delavan.  Phoenix  Hall— Wisconsin  Institute 
for  the  Education  of  the  Deaf  and  Dumb, 
300  W.  Walworth  St  [3/19/87] 

Lake  Geneva.  Davidson  Hall,  SSO  S.  Shore  Or. 
[7/02/87] 


WEST  VIRGINIA— Continued 
Waukesha  County 

Hartland.  Bailie,  Ralph  C  House  [Hartland 

MRAJ.  590  Nortk  Ave.  [12/08/86] 
Hartland.  First  Ceng)regational  Church 

[Hartland  MRAJ,  214  B.  Capital  Dr.  [12/08/ 

66] 
Hartland,  Hamburg,  Harold,  House 

[Hartland  MRAJ,  213  Warren  Ave.  [12/08/ 

86] 
Hartland,  Jackson  House  [Hartland  MRAJ, 
■     235  North  Ave.  [12/08/88] 
Hartland,  Sign  of  the  Willows  [Hartland 

MRAJ,  122  E.  Capitol  Dr.  [12/08/88] 
Hartland,  Trapp  Filling  Station,  [Hartland, 

MRAJ.  252-256  W.  Capitol  Dr.  [12/08/86] 
Hartland.  Van  Buren,  Sarah  Belle,  House 

[Hartland  MRAJ.  128  Hill  St.  [12/06/86] 
Hartland,  Warren.  Stephen,  House  [Hartland 

MRAJ.  235  E.  Capitol  Dr.  [12/08/86J 
Hartland,  Zion  Evangelical  Lutheran  Church 

[Hartland  MRAJ.  403  W.  Capitol  Dr,  [12/ 

08/86] 
Oconomowoc  Scbuttler,  Henry  and  Mary, 

House,  371 E.  Usbon  Rd.  [7/18/87] 
Waukesha,  AHinglon  Apartments  [Waukesha 

MRAJ.  309  Arlington  St  [1/21/87] 
Waukesha,  Wisconsin  Industrial  School  for 

Boys  [Waukesha  MRAJ,  621  and  827  W. 

College  Ave.  [1/21/87] 

Winnebago  County 

Neenah,  Gram,  Hans,  House,  345  E. 

Wisconsin  Ave.  [7/02/87] 
Neenah,  Paepke,  Henry,  House,  251 E.  Doty 
:       Ave.  [3/13/87] 

I    Nekimi,  Black  Oak  School,  5028  S.  Green  Bay 
Rd.  [6/25/87] 

WYOMING 

Big  Horn  County 

Basin.  US  Post  Office — Basin  Main,  [Historic 

US  Post  Offices  in  Wyoming.  1900-1941. 

TRJ  402  W.  C  St  [5/19/87] 
Greybull  vicinity,  Bear  Creek  Ranch 

Medicine  Wheel  (48BH48).  Address 

Restricted  [5/04/87] 
t      Greybull,  US  Post  Office— Greybull  Main, 

[Historic  US  Post  Offices  in  Wyoming. 

1900-1941.  TRJ,  401  Greybull  Ave.  [5/22/87] 
Shell  vicinity.  Black  Mountain  Archeological 

District  (48BH900/902/1064/1067/n26/ 


1127/1126/11291  Address  Restricted  [7/02/ 
87] 

Carbon  County 

Elk  Mountain.  Elk  Mountain  Hotel  Bridge  St., 

and  CR  402  [10/10/88] 
Sinclair,  Paivo  Historic  District,  Roughly 

bound^  by  Monroe  Ave.^  N.  Fourth  St^ 

Union  and  Lincoln  Aves..  and  N.  I^th  St 

[5/06/87] 

Converse  County 

Douglas.  US  Post  Office — Douglas  Main. 
[Historic  US  Post  Offices  in  Wyoming, 
1900-1941,  TRJ  129  N.  Third  St.  [5/19/87] 

Crook  County 

Moorcrofl  vicinity,  Arch  Creek  Petroglyphs 
(48CK41).  Address  Restricted  [12/04/86] 

Fremont  County 

Lander,  Lander  Downtown  Historic  District, 

Main  St  between  Second  and  Fourth  Sts. 

[5/05/871 
Lander,  US  Post  Office  and  Courthouse — 

Lander  Main.  [Historic  US  Post  Offices  in 

Wyoming.  1900-1941.  TRJ.  177  N.  Third  St 

[5/19/87] 
Split  Rock  Ranch  vicinity.  Split  Rock 

Prehistoric  Site  (48FR1484),  Address 

Restricted  [5/04/87] 

Goshen  County 

Torrington.  US  Post  Office — Torrington  Main. 
[Historic  US  Post  Offices  in  Wyoming 
1900-1941.  TRJ  2145  Main  St.  [5/19/87] 

Hot  Springs  County 

Thermopolis,  US  Post  Office— Thermopolis 
Main.  [Historic  US  Post  Offices  in 
Wyoming.  1900-1941.  TRJ.  440  Arapahoe 
St.  [5/1,9/87] 

johnaoB  County 

Buffalo,  MS  Post  Office— Buffalo  Main. 
[Historic  US  Post  Offices  in  Wyoming. 
1900-1941.  TRJ  193  S.  Main  St  (5/19/87] 

Laramie  County 

Chugwater  vicinity,  McDonald  Ranch.  14  mi. 
SW  of  Chugwater  on  S  side  Laramie  City, 
line  [5/14/87] 


Lincoln  County 

Kemmerer,  US  Post  Office— Kemmerer  Main, 
[Historic  US  Post  Offices  in  Wyoming. 
1900-1941.  TRJ  Sapphire  Ave.  and  Cedar 
St.  [5/19/87] 

Park  County 

Meeteetse,  Anderson  Lodge.  Greybull  Ranger 

District  Shoshone  National  Forest  (9/14/ 

87] 
Powell,  US  Post  Office— Powell  Main. 

[Historic  US  Post  Offices  in  Wyoming. 

1900-1941.  TRJ  270  N.  Bent  St.  [5/22/87] 
Yellowstone  National  Park,  Norris,  Madison, 

and  Fishing  Bridge  Museums,  Norris 

Geyser  Basin,  Madison  Junction,  and 

Fishing  Bridge  [5/28/87] 
Yellowstone,  US  Post  Office— Yellowstone 

Main,  [Historic  US  Post  Offices  in 

Wyoming.  1900-1941,  TRJ  Mammoth,  off 

Grand  Loop  Rd.  [5/19/87] 

Sublette  County 

Big  Piney  vicinity,  Circle  Ranch,  4  mi.  SW  of 

Big  Piney  off  WY  350  [5/14/87] 
Boulder  vicinity.  New  Fork.  3  mi.  S  of  Boulder 

onus  187(7/16/87] 

Sweetwater  County 

South  Superior  vicinity.  Natural  Corrals, 
Archeological  Site  (48SW336).  Address 
Restricted  [8/17/87] 

Teton  County 

Yellowstone  National  Park,  Norris.  Madison, 
and  Fishing  Bridge  Museums.  Norris 
Geyser  Basin,  Madison  Junction,  and 
Fishing  Bridge  [5/28/87] 

Uinta  County 

Evanston,  US  Post  Office— Evanston  Main. 
[Historic  US  Post  Offices  in  Wyoming. 
1900-1941.  TRJ  221  Tenth  St.  [5/19/87] 

Weston  County 

Newcastle,  US  Post  Office— Newcastle  Main, 

[Historic  US  Post  Offices  in  Wyoming. 

1900-1941.  TRJ.  W.  Main  St  and  Sumner 

Ave.  [5/19/87] 


PROPERTIES  REMOVED  FROM  THE  NATIONAL  REGISTER 

The  following  properties  were  demolished  and/or  removed  from  the  National  Register  of  Historic  Places  in  fiscal  years 


1980  and  1067. 


Properties  Removed  From  the  National 
Register  in  Fiscal  Year  19M 

ALASKA 

Sitka  Bocougb— Census  Area 

Sitka.  Govemmeat  School.  Kadian  Way  [3/ 
12/86] 

ARIZONA 

Cocookm  County 

Flagstaff,  Railroad  Addition  Histqric  District 
(Boundary  Decrease).  15  W.  Aspen  (10/23/ 

m 


J 


ARKANSAS 


Benton  County 

Rogers,  St  Louis-San  Francisco  Passenger 
Depot.  First  and  Cherry  Sis.  (6/03/86] 

Cleveland  County 

Rison  vicinity.  Mount  Carmel  Methodist 
ChurcK  N  of  Riaon  off  US  79  [6/03/86] 

Faulkner  County 

Conway.  Main  Hall.  Central  College.  1509 
College  Ave.  [6/03/86] 

Independence  County 

Batesville.  MaxfieU.  Uriah  House.  410  S. 
Harrison  St.  [6/0S/8^ 


Newton  County 

Parthenon.  Newton  County  Academy.  Gum 
Springs  Rd.  [6/03/86] 

Pulaski  County 

Little  Rock.  Al-Amin  Temple  [Thompson. 

Charles  L.  Design  Collection  TRJ  2100 

Main  St.  [6/03/88] 
Little  Rock.  Forrey-Smith  Apartments 

[Thompson.  Charles  L.  Design  Collection 

TRJ  1017  W.  Fourth  St  [6/03/86] 

Union  County 

El  Dorado,  Garrett  House,  210  Peach  St  [6/ 
os/oq 


18744 
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DELAWARE 

Kant  County 

Smyrna  vicinity.  Cook.  Gov.  John,  House,  S  of 
Smyrna  [6/05/86] 

GEORGIA 

Clay  County  I 

Fort  Gaines,  George,  Walter  F.,  Dam  Mound, 
SE  of  Walter  F.  George  Lock  and  Dam  (8/ 
01/86] 

IDAHO 


Adams  County 

Council,  Pomona  Hotel,  Main  and  Moser  Sts. 
11/31/86] 

Bear  Lake  County 

Paris.  Dance  Pavilion,  Main  and  E.  First  S  (1/ 
31/86] 

Blaine  County  { 

Hailey.  Hiawatha  Hotel,  First  Ave.  and  Crby 

St.  (1/31/86) 

Canyon  County 

Caldwell,  Academy  Building,  College  of 
Idaho,  1015  Albany  St.  [1/31/86J 

Valley  County 

McCall,  Brown  Tie  and  Lumber  Company 
Mill  and  Burner,  Off  ID  55  at  Payette  Lake 
[1/31/86] 

ILLINOIS 


Cook  County 

Chicago.  Jordan  Building  [Block  Metropoli$ 
TRJ,  3529-3549  S.  State  St.  [9/05/86] 

Rock  Island  County 

Moline.  Huntoon,  Joseph,  Homestead,  821 
16th  SL  [9/05/86] 

INDIANA 

Claik  County 

Borden.  Borden  Institute,  West  St  [7/16/86] 
Hancock  County 

Greenfield.  Greenfield  High  School,  North 
and  Pennsylvania  Sts.  [6/18/86] 

Lagrange  County 

Howe,  Lima  Township  School,  Market  anc 
Broad  Sts.  [6/18/86] 

Marion  County 

Indianapolis,  Indianapolis  Chair 
Manufacturing  Company,  330  W.  New  York 
St.  [7/16/86] 

Vandofbuigh  County 

Evansville.  Richardt,  Patrick  Henry.  House 
[Downtown  Evansville  MRAJ,  213  N.W. 
Fifth  St  [7/16/86] 

KANSAS 


Doniphan  County 

White  Qoud.  Dorland  Building.  Main  St  [4/ 
03/86] 

Shawnee  County 

Topeka.  Grand  Opera  House,  615  Jackson  St 
[4/03/86] 


KENTUCKY 
HanBn  County 

Elizabethtown  vicinity,  Hart.  John,  House,  6 
mi.  E  of  Elizabethtown  [12/30/85] 

Harlan  County 

Harlan.  Louisville  and  Nashville  Railroad 
Depot.  River  St  [12/30/85] 

MAINE 

Androscoggin  County 

Auburn,  High  Street  Congregational  Church, 
High  St  [2/06/86] 

Hancock  County 

East  Sullivan  vicinity.  Wickyup.  8  mi.  NB  of 
East  Sullivan  at  the  S  end  of  Tunk  Lake  [3/ 
05/86] 

MARYLAND 

Baltimore  County 

Timonium.  Belle  Field,  Hmonium  Rd.  (5/12/ 
86] 

Baltimote  Independent  Qty 

Baltimore  (Independent  City).  Building  at  100 
Hopkins  Place,  100  Hopkins  PL  [5/19/86] 

MICHIGAN 

ingtijm  County 

Lansing,  Reo  Motor  Car  Company  Plant.  2100 
S.  Washington  St  [3/05/86] 

Oakland  County 

Pontiac,  Eastern  Michigan  Asylum  Historic 
District  (Boundary  Decrease),  140 
Elizabeth  Lake  Rd.  [6/18/86] 

MINNESOTA 

Brown  County  • 

New  Ulm.  New  Ulm  Roller  Mill  Complex 
[Brown  County  MRAJ,  222  S.  First  St. 
[6/25/86] 

Hennepin  County 

Minneapolis,  Prescott  House,  4458-4460 
Snelling  Ave.  S  [6/25/86] 

Winooa  County 

Winona,  JAMES  P.  PEARSON  (steamboat). 
Levee  Park,  foot  of  Main  St  [6/26/86] 

MISSISSIPPI 

Hinds  County 

Jackson.  Welty  House,  741  N.  Congress  S£ 
[3/06/86] 

MONTANA 

Cascade  County 

Great  Falls.  YMCA  Building.  101  First  Ave.  N 
[6/03/86] 

Chouteau  County 

Fort  Benton,  Chouteau  County  Jail. 
Washington  and  Fourteenth  Sts.  [6/03/86] 

Deer  Lodge  County 

Anaconda,  Durston  Block  and  Annex,  201- 
205%  Main  St  [6/03/86] 

Wheatland  County 

Harlowton  vicinity,  McQuitty  Building.  121 
N.  Central  Ave.  [6/03/86] 


NEW  YORK 
Columbia  County 

Hudson.  Pivnt  Street— Parade  Hill— Lower 
Warren  Street  Historic  District  (Boundary 
Decrease).  Roughly  N.  Front  St  between 
W.  Columbia  and  Prison  Alley  and  S.  Front 
St  between  Cheny  Alley  and  Ferry  St  (7/ 
03/86] 

Steuben  County 

Riverside.  Erwin,  William,  House,  508  Water 
St  [10/24/85] 

Westchester  County 

Yonkers,  Armstrong,  Edwin  H,  House,  1032 
Warburton  Ave.  [3/05/86] 

NORTH  CAROLINA 

Catawba  County 

Hickory,  Second  Street  Place  Southwest 
Historic  District  [Hickory  MRAJ,  Roughly 
bounded  by  Main  Ave.  PI,  Second  Ave.  PI 
and  First  Ave.  SW  [5/05/86] 

Cumbe^id  County 

Fayettevule.  Mallett  House  [Fayetteville 
MRAJ,  2720  Florence  Dr.  [7/00/86] 

OHIO 

Clinton  County 

Wilmington.  Smith  Place.  N.  South  St 
[10/29/85] 

Cuyahoga  County 

Cleveland,  Newburgh  Town  Hall,  9213  Miles 
Rd.  [10/29/85] 

Erie  County 

Sandusky,  Ohio  Theatre  [Sandusky  MRAJ, 
205-211  W.  Market  St  [10/29/85] 

Fairfield  County 

Canal  Winchester,  Loucks  Covered  Bridge, 

SE  of  Canal  Winchester  on  SR  207  P^iley 

Rd.)  [10/29/85] 
Pickerington  vicinity,  Stemen  Road  Covered 

Bridge,  NE  of  Pickerington  over  Sycamore 

Creek  [10/29/85] 

Hamilton  County 

Cincinnati,  Salway,  William,  House  [Samuel 
Hannaford  and  Sons  Thematic  Resources 
in  Hamilton  CountyJ,  Gray  and  Winton 
Rds.  [10/29/85] 

Lucas  County 

Toledo,  Wheeler  Block.  402  Monroe  St 
[10/29/85] 

Mahoning  County 

Youngstown.  Idora  Park  Merry-Co-Round, 
Idora  Park  on  Canfield  Rd.  [10/29/85] 

Muskingum  County 

Zanesville,  Achauer-Linser  House  and 
Brewery  Complex,  976-968  E.  Main  St 
[10/29/85] 

Richland  County 

Mansfield.  Spreng,  Wilfred  J.,  House  [Park 
Avenue  West  MRAJ,  414  Parii  Ave..  W. 
[10/29/85] 


OHIO— Continued 
Shelby  County 

New  Bern  vicinity.  Turtle  Creek  Culvert  and 
Embankment.  W  of  New  Bern  [10/29/85] 

Summit  County 

Peninsula.  Everett  Road  Covered  Bridge,  SW 
j  of  Peninsula  on  Everett  Rd.  over  Furnace 
'  Creek  [10/29/85] 

PENNSYLVANIA 

Adams  County 

McSherrystown  vicinity,  Conewago  Chapel 

Covered  Bridge  [Covered  Bridges  of 
I  Adams,  Cumberland,  and  Perry  Counties 
TRJ.  Address  Restricted  [6/27/86] 

Budcs  County 

Springtown  vicinity,  Haupt's  Mill  Covered 
•  Bridge  [Covered  Bridges  of  the  Delaware 
j  Hiver  Watershed  TRJ.  Cooks  Creek 
[6/27/86] 

Centre  County 

Centre  Hall  vicinity.  BecK  James.  Round 

Bam,  3Vio  mi.  (5.1  km)  E  of  Centre  Hall  on 
j   PA  192  [6/27/86] 

Columbia  County 

Grassmere  Park  vicinity,  Welle  Hess  Covered 
Bridge  No.  Si  [Covered  Bridges  of 
Columbia  and  Montour  Counties  TRJ,  SR 
19074  [6/27/86] 

Dauphin  County 

Harrisburg.  Telegraph  Building.  214-216 
Locust  St  [6/27/86] 

Lackawanna  County 

Scranton.  Watkins-Maxey  House,  520 
Monroe  Ave.  [6/27/86] 

Lancaster  County 

Kiricwood  vicinity,  Jackson 's  Mill  Covered 
Bridge  [Covered  Bridges  of  Lancaster 
County  TRJ.  N  of  Kirkwood  [6/27/86] 

Philadelphia  County 

Philadelphia,  Harrison  Building,  1001-1023 

Filbert  St  [6/27/86] 
Philadelphia,  Widener,  PA.B..  Mansion,  1200 

N.  Broad  St  [6/27/86] 

Venango  County 

Franklin,  Plumer  Block.  1205  Liberty  St 

I  [6/27/86] 

1 

Wanen  County 

Warren.  Pennsylvania  Railroad  Passenger 

II  Station,  316  Chestnut  St  [5/08/86] 

SOUTH  CAROLINA 
Greenville  County 

Piedmont  Piedmont  Manufacturing 
I     Company,  S  end  of  Main  St  [3/05/86] 

TENNESSEE 

Grundy  County 

Pelham  vicipity,  Elkhead  Stone  Arch  Bridge, 
N  of  Pelham  [8/01/86] 


Haidaman  County 

BoUvar.  Campbell  House,  607  W.  Market  St. 
[5/21/86] 

Knox  County 

Knoxville,  Caswell-Taylor  House,  803  N. 

Fourth  St  [8/01/86] 
Knoxville,  Zeigler,  Isaac  House,  T\2  N. 

Fourth  Ave.  [8/01/86] 

Monroe  County 

Vonore  vicinity,  McGhee  Mansion,  E  of 
Vonore  on  Fort  Loudoun  Rd.  [1/25/86] 

Sullivan  County 

Blountville,  Fain  Squire  John,  Bam.  Lone  Oak 
Estates.  TN 126  [12/30/85] 

TEXAS 

Tarrant  County 

Fort  Worth.  M.G.  Ellis  School  (1914),  213  N.E. 
Fourteenth  St  [5/28/86] 

Wri>b  County 

Laredo  vicinity.  San  Jose  de  Palo  fox 
Historic/Archeological  District  (Boundary 
Decrease  II),  N  of  Laredo,  NE  section  of 
original  district  [3/14/86] 

UTAH 

Cache  County 

Logan.  Undquist  Hall,  201 N.  First  E  [4/17/88] 
Salt  Lake  County 

Salt  Lake  City,  Amussen's  Jewelry,  60-62  S. 

Main  St  [4/17/86] 
Salt  Lake  City,  Constitution  Building,  34  S. 

Main  [4/17/86] 

Wasatch  County 

Midway,  Midway  School,  VSni  N  and  First  W 
[4/i7/86] 

WASHINGTON 

Kitsap  County 

Port  Orchard,  Hotel  Sidney,  700  Prospect  St. 
[10/07/85] 

WEST  VIRGINIA 

Hanoodc  CcHmty 

New  Manchester,  Old  Courthouse,  High  and 
Ehn  Sts.  [6/04/86] 

WISCONSIN 

Barron  County 

Rice  Lake,  Rice  Lake  Camegie  Library,  16  S. 
Main  St  [3/20/86] 

Eau  Claire  County 

Eau  Claire.  Phoenix  Manufacturing 
Company,  [EaO  Claire  MRAJ,  Forest  and 
Wisconsin  Sto.  [12/06/85] 

Walworth  County 

Lake  Geneva  vicinity,  Loramoor,  S  of  Lake 
Geneva  at  774  S.  Lake  Shore  Dr.  [5/30/86] 


Properties  Removed  From  the  National 
Register  in  Fiscal  Year  l«t7 

COLORADO 
Grand  County 

Grand  Lake  vicinity,  North  Inlet  Shelter 
Cabin,  6  mi.  E  of  Grand  Lake  in  Rocky 
Mountain  National  Park  [2/27/87] 

IDAHO 

Ada  County 

Boise,  Overland  Building,  Eighth  and  Main 
Sts.  [2/09/87] 

Madison  County 

Rexburg,  Brenner,  Jacob.  House,  51  S.  First 
W.  [7/28/87] 

ILLINOIS 

Jackson  County 

Makanda  vicinity,  Agnew,  Dr  Frank  M., 
House,  SE  of  Makanda  on  SR  12  [9/15/87] 

Rod(  Island  County 

Rock  Island.  Rodman,  Gen.  Thomas,  House, 
2532  Eight  and  one-half  Ave.  [3/16/87] 

Tazewell  County 

Pekia  Pekin  Theatre.  21-29  8,  Capitol  St  [7/ 
30/87) 

INDIANA 

Elkhart  County 

Elkhart  Bucklen  Theatre,  S.  Main  and 
Harrison  SU.  [11/21/86] 

IOWA 

Allamakee  County 

Postville,  Postville  Public  School,  Ogden  and 
Post  Sto.  [9/23/87] 

Clayton  County 

McGregor  vicinity,  Hartwick  House,  W  of 
McGregor  on  US  18  [9/23/87] 

Des  Moines  County 

Burlington.  Mason,  Charles,  House,  931 N. 
Sixth  St  [9/23/87] 

Dubuque  County 

Dubuque.  CentmlHigh  School.  1500  Locust 
'    St  (9/23/87) 

Madison  County 

Winterset  vicinity,  McBride  Covered  Bridge, 
About  2  mi.  NE  of  Winterset  (9/23/87) 

Wright  County 

Dows,  Exchange  Building,  Ellsworth  St  (9/ 
23/87] 

MAINE 

Kennebec  County 

Gardiner,  Christian  Science  Church,  17 
Lincoln  Ave.  (8/05/87) 

Oxford  County  f 

Lovell.  Knight's  Country  Store,  ME  5A  (8/05/ 
87] 

Penobscot  County 

Bangor,  Pond,  Charles  H.,  House,  175  State 
St  [12/22/86] 
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MAINE— Contioaed 

Bradley  vicinity,  CoUina  Bridge  Site.  Kffi  ITS 

13/06/87]  j 

Piscataquis  County  ' 

Sangerville  vicinity.  Low'a  Bridge,  Over 
Piscataquis  River  between  Guflferd  and 
Sangerville  [5/12/87] 

MINNESOTA 

Bhie  Earth  County 

St.  Clair  vicinity,  Winnebago  Agency  House 
[Blue  Earth  County  MRA  (AD)],  1  mi  S  Qf 
St.  Clair  on  CR 138  [5/15/87}  i 

Bitmrn  County 

Hanska  vicinity,  Twente  Farm  Elevator  and 
Granary  [Brown  County  MRA],  Off  SR 10 
[9/25/87] 

New  Ubn,  Tivoli  Gardens  Building  [Brown 
County  MRA],  313  N.  First  St  [5/15/87] 

Cass  CiHinty 

Walker.  Sixth  Street  Commercial  Building, 
525  Sixth  St  [5/15/87] 

Chisafo  County 

Rush  Qty.  Johnson  Block  [Chisago  County 
MR/4y.  Fourth  St.  and  Ave.  D 15/15/87] 

Dakota  Cooaty 

Faimington,  Chicago,  Milwaukee,  SL  Paul 
and  Pacific  Railroad  Depot.  400  Second  St 

[5/15/87] 

Hennmiin  County  I 

Minneapolis.  Forum  Cafeteria  3S-W  S. 
Seventh  St  [5/04/87] 

lackaon  County 

Heron  Lake.  Heron  Lake  Public  School.  Sixth 
Ave.  and  Tenth  St  [5/15/87]  , 

Ofansted  County  |- 

Rochester,  Mayo,  Charles  H.,  House,  419 
Fourth  St.  SW  [9/25/87] 

Scott  County 

Shakopee.  Merchants  Hotel  [Scott  County 
MRA],  211  E.  Second  St.  [9/2S/87J 

Shakopee,  Reis  Block  [Scott  County  MRA], 
First  and  Hobnes  SU.  [5/15/87] 

Stoma  County 

St  Qoud.  St  Cloud  Poet  Office /City  Hall. 
314  St  Germain  St  [5/15/87] 

WaaUngton  County 

Stillwater  vicinity.  Heath  Summer  Home 
[Washington  County  MRA  (AD)].  N  ol 
Stillwater  [1/14/87] 

MISSISSIPPI 

Adams  County 

Natchez,  U.S.  Marine  Hospital.  801  Mapte  dt 
[5/15/87] 

Copiah  County 

Wesson.  Wesson  Hotel,  Railroad  Ave.  and 
Spring  St  [5/15/87] 


Ifinds  County 

Jacksoa  Wotkmt.  Will Hotrne. IttSRainto 

St  [5/15/87] 

Lauderdale  County 

Meridian.  Scottish  Rite  Cathedral  [Meridiait 
MRA],  1101  Twenty-third  Ave.  [5/15/87] 

Rankin  Coanty 

Pelahatchie.  Lessel  House,  Railroad  St  and 
Brooks  Ave.  [6/19/87] 

Wanen  County 

Vicksburg,  SPRAGVE,  Vldtsbog  Harbor 
[5/15/87] 

Waahinsion  County 

Greenville,  Atterbury  Hoase.  148  N. 
Broadway  [8/19/87] 

NEBRASKA 

Saipy  County 

Bellevue.  Burlington  Depot,  Haworth  Park 
[4/13/87] 

NEW  YORK 

Suffolk  County 

Southampton.  Coffer.  CapL  Mecator.  House 

[Southampton  Vilktge  MRA],  81  Windnull 
Ln.  [1/15/87] 

NORTH  DAKOTA 

Burke  County 

Flaxton.  Ftaxton  Hotel,  Davis  St  la[x/8T] 

OHIO 

Frankfin  County 

Columbus,  Cambridge  Arms  [East  Broad 
Street  MRA],  828  E  Broad  St  [2/08/87] 

OREGON 

Lane  County 

Eugene,  Williams,  Charles  S.,  House.  22»  E 

Twelfth  [6/16/87] 
Walden  vicinity,  Brumbaugh  Bridge  [Oregon 

Covered  Bridges  TR]  SE  of  Waldea 

[11/25/86] 

Uncob  County 

Elk  City,  Elk  City  Bridge  [Oregon  Covered 
Bridges  TR],  Cherry  St.  111/25/88] 

Siletz  vicinity,  Sam's  Creek  Bridge  [Oregon 
Covered  Bridges  TR],  E  of  Siletz  [11/25/86] 

Polk  County 

Ellendale  vicinity.  Pumping  Station  Bridge 
[Oregon  Covered  Bridges  TRJ,  SW  of 
Ellendale  [5/18/87] 

Union  County 

La  Grande,  Union  County  Alliance  Phuring 
Mill,  Willow  St  and  E  M  Ave.  [11/25/86] 

PENNSYLVANIA 

Lackawanna  Connty 

Carbondale,  Delaware  and  Hudson  Canal 
Gravity  Railroad  Shops,  91 N.  Main  St 
[9/15/87] 


Moorae  County 

Shawnee-on-the-Delaware,  Worthingtoa 
Hall,  Worthington  Ave.  [12/18/86] 

Northampton  County 

Bethlehem,  Fountain  Hill  Opera' House,  405 
Wyandotte  St  [8/11/87] 

PhOade^jihia  County 

Philadelphia,  Society  Hill  Historic  District 
(Boundary  Decrease),  Front  St.  to  Eiriitb  St. 
between  Walnut  and  Pine  SU.  [7/28/87] 

SOUTH  DAKOTA 

Codingtan  Coanty 

Florence  vicinity,  Halse  Halfway  House.  0 
mi.  N  of  Florence  [0/00/87] 

TENNESSEE 

Blo«t  Coanty 

Townsend,  Little  River  Lumber  Company 
Office,  TN  73  [11/10/86] 

Davidson  County 

Nashville.  Turner-Cole  House,  2122  West  End 
Ave.  [12/05/86] 

KnoxCounty 

Knoxville.  OldKnoxville  City  Hall,  Summit 
Hill  Dr.  [9/01/87] 

Ohafcy  County 

Memphis,  Vance-Pontotoc  Historic  District, 
An  irregular  pattern  along  Vance  and 
Pontotoc  Aves.  [3/18/87] 

WilUamson  County 

College  Grove  vidnity,  Camiat,  Newton, 
House,  Taliaferro  Rd.  [2/08/87] 

TEXAS 

Bastrop  County 

Bastrop,  Higgins,  Jacob  C,  House  [Bastrop 
Historic  and  Architectural  MRA],  1204 
Church  [9/28/87] 

ElUs  County 

Ennis,  HfrTC  Railroad  Division  Yard  Shop 
[Ennis  MRA]  1311  N.  Maine  W  [0/28/87] 

Hays  County 

San  Marcos.  Negro  School  [San  Marcos 
MRA]  Comal  and  Endicott  Sts.  [9/28/87] 

WISCONSIN 

Claik  County 

NeillsviUe.  Grand  Avenue  Bridge.  Grand  Ave. 
[2/18/87] 

Rock  County 

)anesville.  Belle  Cottage.  1837  Center  Ave. 
[5/18/87] 

Trempaaleau  County 

Galesville,  Second  Street  Brieve  [Galesvifle 
MRA]  Second  St  [5/18/87] 

Walworth  County 

Lake  Geneva.  Lake  Geneva  Depot.  Broad  St 
[2/18/87] 


PROPERTIES  DETERMINED  EUGIBLE  FOR  THE  NATIONAL  REGISTER 

The  foUowing  properties  were  detamined  to  be  eligible  in  fiscal  years  1988  and  1987  for  inclusion  in  the  NaUonal  Register 
of  Historic  Places.  Determinations  of  eligibility  are  made  at  the  request  of  the  concerned  federal  agency  under  the  authority  in 


section  2(b)  and  1(3)  of  Executive  Order  11593,  and  the  National  Historic  Preservation  Act  of  1966.  as  amended.  Determina- 
tions of  eligibility  are  also  made  on  nominations  for  privately  owned  property  when  the  owner,  or  in  the  case  of  properties 
with  multiple  ownera,  a  majority  of  owners,  object  to  hsting. 

Historic  properties  that  are  determined  to  be  eligible  for  inclusion  in  the  National  Register  of  Historic  Places  afe  entitled 
to  protection  pursuant  to  section  108  of  the  National  Historic  Preservation  Act  of  1966,  as  amended,  and  the  procedures  of  the 
Advisory  Council  on  Historic  Preservation,  36  CFR  Part  800,  Before  an  agency  of  the  federal  government  may  undertake  any 
project  that  may  have  an  effect  on  such  an  eligible  property,  the  Advisory  Council  on  Historic  Preservation  will  be  given  an 
opportunity  to  comment  on  the  proposal. 


Properties  Determined  Eligible  for  the 
National  Register  in  Fiscal  Year  1986 

ALABAMA 
Calhoun  County 

Anniston.  Kaplan  Block  [Anniston  MRA] 
[10/03/85] 

Etowah  County 

Gadsden.  Gadsden  Masonic  Temple,  120  S. 
Sixth  St  [5/15/86] 

|effaison  County 

Bessemer.  Grand  Hotel,  200  Nineteenth  St  N 

[10/12/85] 
Birminghan.  Venetian  Village,  Eleventh  St 

and  Twelfth  St  S  [9/10/88] 

Madison  County 

City  unavailable,  Archeological  Site  No. 

IMASO,  Address  Restricted  [4/07/86] 
City  unavailable,  Archeological  Site  No. 

1MA141,  Address  Restricted  [4/07/86] 

Peny  County 

Marion.  Henry  House,  S.  Washington  St  [3/ 
31/86] 

Tuscaloosa  County 

Tuscaloosa,  Capitol  Park  Historic  District, 
Roughly  bounded  by  RR  tracks,  S.  Lurleen 
Wallace  Blvd..  Ninth  and  Eighth  Sts..  and 

j    RR  tracks  [5/15/86] 

;arizona 

Maricopa  County 

Phoenix.  Old  Emerson  School,  1817  N. 

Seventh  St  [12/30/85] 
Wickenburg.  Santa  Fe  Section  House 

[Wickenburg  MRA],  278  Railroad  [7/10/86] 
Wickenburg.  Santa  Fe  Bunk  House 

[Wickenburg  MRA],  2a  SanU  Cruz  [7/10/ 

86] 

Mohave  County 

Kingman.  Blakely,  Ross  H.,  House  [Kingman 

MRA]  519  Spring  [5/14/86] 
Kingman.  Lovin  Investment  House  [Kingman 

MfM/,  631  E  Beale  [5/14/86] 

Navajo  County 

City  unavailable.  Archeological  Site  No. 
CE44.  Address  Restricted  [4/01/86] 

Santa  Cruz  County 

Nogales.  Woolworth,  F.  W.  S-Cb.,  Building 
[NogalesMRA]  115-117  Morley  [2/03/86] 

ARKANSAS 
Ashley  County 

City  unavailable.  Johnson,  Les,  Site  (3AS1S9), 
Address  Restricted  [1/02/88] 


Mississippi  County 

City  unavailable,  Archeological  Site  No. 

3MS81,  Address  Restricted  [2/11/88] 
City  unavailable.  Archeological  Site  No. 

3MSS6,  Address  Restricted  [2/11/86] 
City  unavailable.  Archeological  Site  No. 

3MS432,  Address  Restricted  [2/11/86] 
City  unavailable.  Archeological  Site  No. 

3MS434,  Address  Restricted  [2/11/86] 
City  unavailable.  Archeological  iSite  No. 

3MS484.  Address  Restricted  [2/11/86] 
City  unavailable.  Archeological  iSite  No. 

3MS447,  Address  Restricted  [2/11/86] 

CALIFORNL\ 
Alameda  County 

City  unavailable,  Carrol  Overhead  Bridge, 

Altamont  Pass  Rd.  [7/16/86] 
Oakland.  Downtown  Oakland  Historic 

District.  [3/19/86] 
Oakland,  San  Francisco — Oakland  Bay 

Bridge  [Historic  Truss  Bridges  in 

California  TR]  Carries  1-80  across  the  San 

Francisco  Bay  [12/24/85] 

Alpine  County 

Sonora  vicinity,  Archeological  Site  No. 

CAALP109,  Address  Restricted  [1/02/86] 
Sonora  vicinity.  Archeological  Site  No. 

CAALP152,  Address  Restricted  [1/02/86] 
Sonora  vicinity,  Archeological  Site  No. 

CAALP14»-150,  Address  Restricted  [1/02/ 

86] 
Sonora  vicinity.  Archeological  Site  No. 

CAALPlse,  Address  Restricted  [1/02/86] 

Amador  County 

lone  vicinity.  Bridge  No.  26C-11  [Historic 
Truss  Bridges  in  California  TR]  Carries 
Cook  Rd.  over  Dry  Creek  [12/24/85] 

Jackson.  Bridge  No.  26C-8  [Historic  Truss 
Bridges  in  California  TR]  Carries  Pitt  St 
over  the  middle  fork  of  Jackson  Creek  [12/ 
24/85] 

Storrie  vicinity.  Bridge  No.  9-S  [Historic 
Truss  Bridges  in  California  TR]  Carries 
CA  70  over  the  N  fork  of  the  Feather  River 
[12/24/85] 

Butte  County 

City  unavailable,  Archeological  Site  No. 

CABUT882.  Address  Restricted  [5/15/86] 
City  unavailable,  Archeological  Site  No. 

CABUT612.  Address  Restricted  [5/15/86] 
Paradise  vicinity,  Bridge  No.  12CS  [Historic 

Truss  Bridges  in  California  TR]  Carries 

Honey  Run  Rd.  over  Butte  Creek  [12/24/85] 
Pulga  vicinity.  Bridge  No.  12-38  [Historic 

Truss  Bridges  in  California  TR]  Carries 

CA  70  over  the  N  fork  of  the  Feather  River 

[12/24/86] 


Calaveras  County 

Paloma,  Bridge  No.  30C-ie  [Historic  Truss 
Bridges  in  California  TR],  Carries  Middle 
Bar  Rd.  over  the  Mokelumne  River  [12/24/ 
85] 

Colusa  County 

Wilbur  Springs  vicinity.  Bridge  No.  ISC-S 
[Historic  Truss  Bridges  in  California  TR] 
Carries  Wilbur  Springs  Rd.  over  Bear  Creek 
[12/24/85] 

Contra  Coeta  County 

San  Pablo,  Lower  San  Pablo  Creek 
Archeological  District,  Address  Restricted 
[1/29/86] 

Del  Norte  County 

Crescent  City  vicinity.  Bridge  No.  1-8 
[Historic  Truss  Bridges  in  California  TR] 
Carries  US  199  over  the  Smith  River  [12/ 
24/85] 

El  Dorado  County 

Coloma  vicinity.  Bridge  No.  25C-4  [Historic 
Truss  Bridges  in  California  TR],  Carries 
Mt  Murphy's  Rd.  over  the  S  fork  of  the 
American  River  [12/24/85] 

Somerset  vicinity.  Bridge  No.  25C-25  [Truss 
Bridges  in  California  TR],  Carries  Happy 
Valley  Cut  Off  Rd.  over  Ca&p  Creek  [12/ 
24/85] 

Fresno  County 

Five  Points,  Bridge  No.  42C-551  [Historic 
Truss  Bridges  in  California  TR]  Carries 
Elkhom  Rd.  over  Murphy  Slough  [12/24/85] 

Inyo  County 

City  unavailable,  Archeological  Site  No. 
CAINY30,  Address  Restricted  [11/12/85] 

Lassen  County 

Susanville  vicinity.  Gallatin  House 
(CALASl2ee]  Lassen  National  Forest  [3/ 
13/86] 

Los  Angeles  County 

Glendale,  Bridge  No.  53C-735  [Historic  Truss 
Bridges  in  California  TR]  Carries 
Gleanoaks  Blvd.  over  Verdugo  Wash  [1/ 
13/86] 

Glendale,  Bridge  No.  S3C-741  [Historic  Truss 
Bridges  in  California  TR],  Carries 
Kenilworth  Ave.  across  Verdugo  Wash  [1/ 
13/86] 

Glendale,  Bridge  No.  53C-738  [Historic  Truss 
Bridges  in  California  TR]  Carries  Brand 
Ave.  over  Verdugo  Wash  [1/13/86]    ' 

Glendale,  Bridge  No.  53C-736  [Historic  Truss 
Bridges  in  California  TR]  Carries  Geneva 
Blvd.  across  Verdugo  Wash  [1/13/86] 

Long  Beach.  Bridge  No.  S3C-81  [Historic 
Truss  Bridges  in  California  TR]  Carries 
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CALIFORNIA— Continued 

Heniy  Ford  Ave.  over  the  Cerritos  Chanoel 

[12/24/851 
Long  Beach.  Jergins  Trust  Building.  120  E. 

Ocean  Bhd.  f4/00/aej 
lot  Aagdea,  House  at  528  South  Hudson 

Avmue,  S2S  &  Hndson  Ave.  [8/13/86) 
Los  Angeiet,  Masonic  Temple.  200  &  EncUd 

Ave.  [4/00/86] 
Los  Angeles,  Whiting,  George  M.,  House.  802 

S.  Hudson  Ave.  [8/13/86] 
Paramount  KJeppel.  Mark.  Bailding.  1M03- 

16406  Paramount  Blvd.  [1/13/86] 
Pasadena.  Huntington  Hotel  Historic  District, 

Roughly  bonnded  by  Oak  KnoD  Ave., 

Hantington  Garden  Dr..  and  Cottage  Rd. 

and  Wentworth  Ave.  [4/09/86] 
San  Gabriel,  San  Gabriel  Mission  Playhouse 

Complex,  320  and  324  S.  Mission  Dr., 

Grapevine  Pk..  and  the  old  Grapevine  [1/ 

13/86] 

MiBododno  County  I 

Dos  Rios  vicinity,  Bridge  No.  lOC-109 
/Historic  Truss  Bridges  in  California  TRJ. 
Carries  LaytonviHe-Doa  Rioa  Rd.  over 
Bufger  Oeek  [12/24/85) 

Gnalala  vicinity,  Bridge  No.  10C-4e  [Historic 
Truss  Bridges  in  California  TRj,  Carries 
Gualala  Rd.  over  the  N  foilc  of  the  Gualala 
River  [12/24/85] 


Gostine.  Bridge  No.  39C-3  [Historic  Trms 
Bridges  in  California  TRJ.  Carries  River 
Rd.  over  Merced  River  [12/24/85] 

Wintmi.  Bridge  No.  30C-13  [H^toric  Tnms 
Bridges  in  California  TR/.  Cnrtea  Oakdale 
Rd.  over  the  Kieroed  Knwt  [12/24/85] 

Montaray  County 

Sam  laesa.  Bridge  Na44C-7  [Historic  Tnms 
Bridges  in  California  TR},  Carries 
Lickwood-San  Lucas  Rd.  over  the  SaUnas 
River  [12/24/85]  \ 


Nevada  County 


Grass  Valley  vicinity.  Bridge  No.  17C-20 

[Historic  Truss  Bridges  ia  California  TRl 

Carries  Auburn  Rd.  over  Wolf  Creek  [12/ 

24/85] 
Nevada  City  vicinity.  Bridge  No.  17C-1 

[Historic  Truss  Bridges  in  California  TRJ 

Carries  S.  Pine  St.  over  Deer  Creek  [12/24/ 

85] 
Nevada  City  vicinity.  Bridge  No.  17C-M 

[Historic  Truss  Bridges  in  California  TRJ. 

Carries  Purdon  Rd.  over  the  S  fork  of  the 

Yuba  River  [12/24/85] 
Nevada  City  vicinity,  Bridge  No.  17C-6 

[Historic  Truss  Bridges  in  California  TRJ, 

Carries  Bloomfield  Rd.  over  the  S  fork  of 

the  Ynb^  River  [12/24/861 
Washington  vicinity.  Bridge  No.  17C-30 

[Historic  Truss  Bridges  in  Califomia  TRJ. 

Carries  Maybert  Rd.  over  Canyon  Creek 

[12/24/85] 


Phmias  County 

Beckwourth  vidnity.  Bridge  No.  OC-1 
[Historic  Truss  Bridges  in  Califomia  TRJ. 
Carries  Dyson  La.  over  the  middle  fork  of 
the  Feather  River  overflow  [12/24/85] 

Belden.  Bridge  No.  9C-42  [Historic  Truss 
Bridges  in  Califomia  TRJ.  Carries  Belden 
Town  Rd.  over  the  N  fork  of  the  Feather 
River  [12/24/85] 


J 


Mobawk  vicii^.  Bridge  No.  9C-3  [Historic 
Trues  Bridges  ia  Califomia  TRJ.  Carries 
Mohawdc  Rd.  over  the  middle  fork  of  the 
Feather  River  [12/24/85] 

Qnincy  vicinity.  Bridge  No.  9-lS  [Historic 
Truss  Bridges  in  Califomia  TRJ,  Cairlet 
CA  70  over  Spanish  Creek  [12/24/86] 

Storrie  victeity.  Bridge  No.  9-3  [Historic 
Truss  Bridges  in  Califomia  TRJ,  Carries 
CA  70  over  the  N  forii  of  the  Feather  River 
[1/09/86] 

Storrie  vicinity.  Bridge  No.  9-2 [Historic 
Truss  Bridge  in  Califomia  TRJ,  Carries  CA 
70  over  Rock  Creek  [l/oe/861 

Tobin  vicinity.  Bri(^  No.  9-4  [Historic  Truss 
Bridges  in  Catfomia  TRJ.  Cairies  CA  70 
over  N  fork  of  tile  Feather  River  (12/24/85] 

RivaiaUe  County 

Riverside.  M^Aer.  Peter  J.,  Home.  ISIO 
Univenity  Ave.  [e/l»/aB] 

Sacramento  County 

Bridgebouse.  Bridge  No.  24C-ao  [Historic 
Truss  Bridges  in  Califomia  TRJ.  Carrioa  a 
pedestrian  «ralk  over  the  Conumnes  River 
[12/24/85] 

Courtland  vicinity.  Bridge  No.  24-53  [Historic 
Truss  Bridges  in  Califomia  TRJ,  Qmies 
CA  160  over  die  Sacramento  River  [12/21/ 
85] 

Fair  Oaks  vicinity.  Bridge  No.  240-9  [Histmc 
Truss  Bridges  in  Califomia  TRJ.  Carries  a 
pedestrian  rd.  over  the  American  River  [12/ 
24/85] 

Freeport  vicinity.  Bridge  No.  24C-1  [Historic 
Truss  Bridges  in  Califomia  TRJ  Carries 
Freeport  Rd.  over  the  Sacramento  River 
[12/24/85] 

Isleton  vicinity.  Bridge  No.  24-51  [Historic 
Truss  Bridges  in  Califomia  TRJ,  Carries 
CA  100  over  die  Sacramento  River  [12/24/ 
85] 

Sacramento  vicinity.  Bridge  No.  24C-22 
[Historic  Truss  Bridges  in  Califomia  TRJ, 
Over  the  American  River  [12/24/86} 

Slough  House  vicinity,  Bridge  No.  24C-38 
[Historic  Truss  Bridges  in  California  TRJ. 
Cafries  Meiaa  Rd.  over  the  Conamne*  Rhrer 
[12/24/85] 

San  Bemaidino  County 

City  unavailable.  Aicheohgical  Site  No.  D-e. 

Address  Restricted  [10/25/85] 
Redlands  vicinity.  Bridge  No.  540-398 

[Historic  Truss  Bridges  in  Califomia  TRJ, 

Carries  Greenapot  Rd.  over  the  Santa  Ana 

River  [12/24/85] 
Victorville  vicinity.  Bridge  Na  S4C-88 

[Historic  Truss  Bridges  in  California  TRJ, 

Carries  National  Trails  Hwy.  over  the 

Mofave  River  [12/24/85] 

San  Diego  County 

San  Diego,  Bridge  No.  57C-416  [Historic 
Truss  Bridges  in  Califomio  TRJ.  Carries 
First  Avenue  over  Maple  Canyon  \V2.[24l 
85] 

San  Fraadsco  County 

San  Frandsco.  Bridge  No.  34C-2T [Historic 
Truss  Bridges  in  Califomia  TRJ.  Carries 
Fourth  St  over  Mission  Chann^  [12/24/86) 

San  Francisco.  Bridge  Na  34C-2S  [Historic 
Truss  Bridges  in  Califorttia  TRJ,  Carries 
Third  St.  over  the  Mission  Channel  (12/24/ 
85] 


San  Frandsco.  Hale  Brothers  Department 
Store.  901  Market  St  (4/2B/M) 

San  |oa(|ain  County 

Stockton  vicinity.  Bridge  No.  29-49  [Historic 
Truss  Bridges  in  Califomia  TRJ,  Carries 
CA  4  over  the  Middle  River  [12/24/85] 

Stockton  vicinity,  Bridge  No.  29-45  (Historic 
Truss  Midges  in  Cahfomia  TRJ,  Carries 
CA  4  over  the  Old  River  [12/24/85] 

Stockton  vicinity.  Bridge  No.  29C-108 
[Historic  Truss  Bridges  in  Califomia  TRJ, 
Carries  Bacon  Island  Rd.  over  the  Middle 
River  [12/24/85] 

Stockton,  Lindley.  Albert,  House.  On  die 
eastern  tip  of  Rough  and  Ready  Island 
bounded  by  the  Stockton  Deep  Water 
Channel  and  the  San  )oaquin  River  [10/17/ 
85] 

San  Luis  OUapo  County 

Arroyo  Grande,  Brid^  No.  49C-198  [Historic 
Truss  Bridges  in  Califomia  TRJ.  Carries 
Bridge  St.  over  Arroyo  Grande  Cnek  (12/ 
24/85) 

Santa  Margarita.  Bridge  No.  490-190 
[Historic  Trvss  Bridges  in  Califomia  TRJ, 
Cairies  Rinconada4.aa  PiUtas  Rd.  over  the 
Salinas  River  [12/24/85] 

Santa  Margarita,  Bridge  No.  49-108 [Hisloric 
Tmss  Bridges  in  Califomia  TRJ.  Carries 
CA  58  over  the  Salinas  River  (U/24/86] 

Santa  Barban  County 

Santa  Barbara,  Scaglione  Prune  Processing 
Plant,  8430  Pacheco  Pass  Hwy.  (4/14/8^ 

Santa  Cm  County 

Sante  Cruz.  Bridge  No.  380-81  [Historic 
Thus  Bridges  in  Califomia  TRJ.  Crosses 
the  Son  Lonnao  River  (12/24/85) 

Santa  Craz,  Oridge  No.  38C-127  [Historic 
Tress  Bridges  in  Cahfomia  TRJ.  Carries  W. 
Cliff  Dr.  over  the  SP  EC  Line  tracks  and 
SanU  Cruz  Beach  [12/24/85] 

Shasta  County 

City  unavailable.  Archeological  Site  No. 

CASHA479,  Address  Rastrided  (10/01/86) 
Qty  unavailable.  Archeohgical  ^te  No. 

CASHA192.  Address  Restricted  (10/01/85) 

Siskiyou  County 

Greanview,  Bridge  Na  2C-8S  [Historic  Triiss 
Bridges  in  Califomia  TRJ,  Carries  Cory  Ln. 
extension  oyer  the  Scott  River  [12/24/85] 

Hamburg,  Bridge  No.  2C-21  [Historic  Truss 
Bridges  in  Califomia  TRJ,  Cairies  Roxbury 
Dr.  over  the  Scott  River  [12/24/85] 

HawUnsville  vicinity.  Bridge  No.  2-13 
[Historic  Truss  Bridges  in  Califomia  TRJ. 
Cairies  CA  263  over  the  Shasta  River  (U/ 
24/85] 

Klamath  River.  Bridge  No.  2C-41  [Historic 
Truss  Bridges  in  Califomia  TRJ,  Carries 
Klamath  River  Rd.  over  the  Klamath  River 
[12/2S/85] 

Walker,  Bridge  No.  2C-80  [Historic  Truss 
Bridges  in  Califomia  TRJ.  Carries  Walker 
Rd.  over  the  Klamath  River  [12/24/86] 

Solano  County 

Crockett  vicinity.  Bridge  No.  23-15L  [Historic 
Truss  Bridges  in  California  TRJ,  Carries  US 
80  over  the  Carquinez  Straits  [12/24/85] 
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CALIFORNIA— Continued 
Sonoma  County 

City  unavailable.  Archeoiogical  Site  No. 

CASON120.  Address  Restricted  [7/23/86] 
Forestville  vicinity.  Bridge  No.  20C-355 

[Historic  Truss  Bridges  in  California  TRJ, 

Carries  Westside  Rd.  over  the  Russian 

River  [12/24/85] 
Healdsburg  vicinity.  Bridge  No.  200-85 

[Historic  Truss  Bridges  in  Califomia  TRJ, 

Carries  Healdsburg  Ave.  over  the  Russian 

River  [12/24/85] 
Preston  vicinity.  Bridge  No.  20CS  [Historic 

Truss  Bridges  in  Califomia  TRJ,  Carries 

Geysers  Rd.  over  Big  Sulphur  Creek  [12/24/ 

85] 
Stewarts  Point  vicinity.  Bridge  No.  20C-224 

[Historic  Truss  Bridges  in  Califomia  TRJ, 

Games  Stewarts  Point-Skagga  Rd.  over 

Haupt  Creek  [12/24/85 

Stanislaus  County 

Crows  Landing  vicinity.  Bridge  No.  380-9999 
[Historic  Truss  Bridges  in  California  TRJ, 
Carries  Private  Rd.  off  River  Rd.  over 
Orestimba  Creek  [12/24/85r 

Crows  Landing,  Bridge  No.  34C-168  [Historic 
Truss  Bridges  in  Califomio  TRJ,  Carries 
Kilbuni  Rd.  over  Orestimba  Creek  [12/24/ 
85]  \ 

LaGrange,  Bridge  No.  38C-5  [Historic  Truss 
Bridges  in  Califomia  TRJ,  Cairies  Robert 
Ferry  Rd.  over  the  Tuolumne  River  [12/24/ 
85) 

Tehama  County 

City  unavailable,  Archeological  Site  No. 

CATEH1433/PLU619,  Address  Restricted 

[12/16/85] 
Coming  vicinity,  Bridge  No.  8C-47  [Historic 

Tmss  Bridges  iti  Califomia  TRJ,  Carries 

Rawson  Rd.  overThomes  Creek  [12/24/85] 
Tehama  vicinity  Bridge  No.  8C-14  [Historic 

Truss  Bridges  in  Califomia  TRJ,  Carries 

Rawson  Rd.  over  Red  Banks  Creek  [12/24/ 

85) 

Trinity  County 

Lewiston  vicinity.  Bridge  No.  50-32  [Historic 
Truss  Bridges  in  Califomia  TRJ,  Carries 
Turnpike  Rd.  over  the  Trinity  River  [12/24/ 
85] 

Tuolumne  County 

City  unavailable.  West  Side  Discontiguous 

District,  Stanislaus  National  Forest  [9/16/ 

88) 
<       Sonora  vicinity.  Archeological  Site  No. 

CATU087S.  Address  Restricted  [1/02/86] 
Sonora  vicinity.  Archeological  Site  No. 

CATUOl2e9,  Address  Restricted  [1/02/86] 

Veolura  County 

SanU  Paula  vicinity,  Bridge  No.  52C-53 

[Historic  Truss  Bridges  in  Califomia  TRJ. 
I  Carries  Bridge  Rd.  over  Santa  Paula  Creek 

[12/24/851 
Saticoy,  Saticoy  Agricultural  Warehouse, 

Azahar  St  and  Wells  Rd.  [1/14/86] 
Saticoy  TLC  Gun  Shop.  1203  Los  Angeles 

Ave.  [1/14/86] 

Yuba  County 

Wheatland  vicinity.  Bridge  No.  16C-8 
[Historic  Truss  Bridges  in  Califomia  TRJ. 
Carries  Waldo  Rd.  over  Dry  Creek  [12/24/ 
85] 


COLORADO 
Delta  County 

Olathe  vicinity.  East  Canal  [Historic  Canals 
TRJ  Begins  approximately  l%o  mi.  S  of 
Ohathe  and  Vi  mi.  W  of  US  50  and  ends 
about  3V^  nu.  E  of  US  50  and  2  mi.  S  of 
Delta  [1/31/86] 

Montrose  County 

Montrose  vicinity,  Montrose  and  Delta  Canal 
[Historic  Canals  TRJ,  Approximately  8  mi. 
SE  of  Montrose  and  Vio  nu.  E  of  US  550  [1/ 
31/88] 

Montrose  vicinity.  South  Canal  [Historic 
Canals  TRJ,  About  V4  mi.  W  of  the 
intersection  of  US  50  and  CR  348  [1/31/86] 

CONNECTICUT 

Fairfield  County 

Bridgeport.  American  Chain  Company  Plant. 

929  Connecticut  Ave.  [2/21/86] 
Bridgeport  Peet-Dewhirst  House.  2500 

Madison  Ave.  [2/21/86] 
Danbury,  Patch  Street  Stone  Arch  Bridge, 

Carries  Patch  St  over  the  Kohanza  Brook 

[12/05/85] 
Stamford,  Dolsen  Place  Historic  District, 

Roughly  bounded  by  Dolsen  PI.,  Bedford, 

and  North  Sts.  [6/18/86] 
Stamford,  Forest  Street  Historic  District, 

Roughly  bonnded  by  Greyrock  PI.  and 

Forest  St.,  Lindale,  Broad,  and  Prospect  Sts. 

[11/25/85] 
Westport,  East  Bank  Historic  District,  Post 

Rd.  E  at  Taylor  PL  and  Main  St.  [8/14/86] 
Westport  Myrtle  Avenue  Historic  District. 

Roughly  Myrtle  Ave.  between  Saint  [ohn's 

PI.  and  Post  Rd.  E  [2/21/86] 

Hartford  County 

West  Hartford.  Stanly.  Samuel.  House 
[Eighteenth  Century  Houses  of  West 
Hartford  TRJ,  1168  New  Britain  Ave.  [9/13/ 
86] 

Middlesex  Country 

Middletown  vicinity,  Beverly  Heights  Bridge, 

Carries  CT 157  over  the'Coginchaug  River 

[11/21/85] 
Middletown.  Starr  Mill,  Beverly  Heights  at 

CT  157  and  the  Coginchang  River  [11/21/ 

85] 

New  Haven  County 

City  unavailable,  Winchester  Repeating 
Arms  Company  [10/11 /85],-^ 

DELAWARE 

New  Castle  County 

City  unavailable,  Archeological  Site  No. 

7NCE9,  Address  Restricted  [5/23/86] 
City  unavailable,  Archeological  Site  No. 

7NCE76.  Address  Restricted  [5/23/86] 
City  unavailable,  Archeological  Site  No.  • 

7NCE78,  Address  Restricted  [5/23/86] 

FLORIDA 
Alachua  County 

City  unavailable.  House  at  307  S.E.  Second 
■  Street,  307  S.E.  Second  St.  [11/13/85] 
Gainesville,  Brick  Streets,  Portions  of  SJE. 

First  St.,  S.E.  First  Ave.,  and  S.E.  Second  St 

[11/13/85] 
Gainesville.  House  at  311 SR  Second  Street, 

311  SJS.  Second  St.  [11/13/85] 


Gainesville,  House  at  317  S.E.  Third  Street. 

317  S.E.  Third  St  [11/13/85] 
Gainesville.  House  at  303  S.E.  Second  Street. 

303  S.E  Second  St  [11/13/85] 
Gainesville,  House  at  231  S.E.  Second  Sti^t. 

231  S.E.  Second  St.  [11/13/85] 
Gainesville,  House  at  317  S.E  Second  Street. 

317  S.E  Second  St  [11/13/85] 

Broward  County 

Ft.  Lauderdale,  Dixie  Water  Plant  1500  S.  US 
441  [5/14/86] 

Dade  County 

Miami,  Curtiss,  Glenn,  House  [Country  Club 
Estates  TRJ,  500  Deer  Run  [11/01/85] 

Miami,  Neermance,  Andrew.  House  [Country 
Club  Estates  TRJ,  111  Fairview  Dr.  [ll/Ol/ 
85] 

GEORGIA 

Appling  County 

Baxley,  First  Baptist  Church  ofBaxley,  301  N. 

Main  St.  [11/19/85] 
Baxley,  Kettere.  Phillip.  House,  208  N.  Main 

St.  [11/19/85] 

Atlunson  County 

Honolulu,  Ala  Wai  Cono/.T)ahu  Island  [10/ 
28/85] 

Brantley  County 

Rising  Fawn  vicinity,  CDOT  Bridge  No.  083/ 
00130/X/00225.5.S,  Carries  CR  130  over 
Gulf  Creek  [12/06/85] 

Cobb  County 

Smyrna,  Browner  Institute,  3180  Atlanta  Rd. 
[7/28/86] 

Colquitt  County 

Norman  Park,  Norman,  M.D.,  House.  Bryant 
St  [1/27/88] 

iDe  Kalb  County 

Atlanta,  Oglethorpe  University  Historic 
District.  Located  approx.  1  v4  mi.  NE  of  the 
dty  limits  of  Atlanta  on  the  W  side  of 
Peachtree  Rd.  [7/25/86] 

Floyd  County 

City  unavailable,  Archeological  Site  .No. 
9FL(DOT)6,  Address  Restricted  [4/07/86] 

Gilmer  County 

City  unavailable,  Archeological  Site  No.  9G1, 
Address  Restricted  [4/03/86]  ~ 

Gordon  County 

Calhoun,  Bridge  No.  129/00024/X/00152.N. 

Carries  CR  24  over  New  Town  Creek  [3/25/ 

86] 
Fairmont  vicinity.  Bridge  No.  129/00220/X/ 

00420.N,  Carries  CR  220  over  Pine  Log 

Creek  [2/24/86] 
Ranger  vicinity.  Bridge  No.  129/00228/X/ 

00074.E,  Carries  CR  228  over  Pine  Log 

Creek  [9/16/86] 

Greene  County     i 

City  unavailable,  Archeological  Site  No. 

9CE(SAS)1,  Address  Restricted  [2/18/86] 
City  unavailable,  Archeological  Site  No. 

9GE(SAS)15,  Address  Restricted  [2/18/86] 
City  imavailable,  Archeological  Site  No. 

9CE(GASja.  Address  Restricted  [2/18/86] 
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GEORGIA— Continued 
)ackaaa  County 

Jefferson,  Bridge  No.  157/00015/OJ2.aON. 
Carries  GA 15  over  Curry  Creek  [9/04/88J 

Ridunood  County 

Augusta,  Augusta-Waynesboro  Depot,  560 

Walton  Way  (B/06/86] 
Augusta,  Ward  House,  533  Walton  House  [8/ 

06/86] 

HAWAD 
Honolulu  County 

City  Unavailable,  Archeological  Site  No.  50- 

OA-291Z  Address  Restricted  [11/08/85] 
Qty  unavailable.  Archeological  Site  No.  50- 

OA-2911,  Address  Restricted  (11/08/85] 
City  unavailable,  Archeological  Site  No.  SO- 

OA-2899,  Address  Restricted  (11/06/85] 
City  unavailable,  Luluku  Discontiguous 

Archeological  District,  Address  Restricted 

[3/04/86] 
Honolulu,  Kalakaua  Bridge,  Crosses  the  Ala 

Wai  Canal  [10/28/85] 
Oahu,  One'Ula  Archeological  District, 

Address  Restricted  [9/29/86] 

mAHO 
Frwnoat  County 

Island  Park  vicinity,  Burland  Summer  Home, 
Big  Springs  [4/15/86] 


Federal  togister  /  Votr«rWg.-l<g-f  Ta»aiar5r.,May  24.  t«B8  7T9tmce8 


18751 


Kootanai  County 

City  unavailable.  Lower  Carlin  Bay  School  U 
[Kootenai  County  Rural  Schools  TRJ,  N 
side  of  Carlin  Creek  Rd.  about  1/4  mi.  E  oi 
ID  97  [7/24/88] 

ILLINOIS 

dianipaign  County 

Champaign,  Illinois  Traction  Building,  41  E. 
University  Ave.  [2/06/86] 

Cook  County 

Chicago.  East  Lake  Shore  Drive  Historic 
District,  Roughly  bounded  by  Lake  Shore 
Dr..  Michigan  Ave.,  and  Walton  St  [6/20/ 
86] 

Crawford  County 

City  unavailable.  Archeological  Site  No. 
UCW237.  Address  Restricted  [5/12/86] 

Du  Page  County 

Villa  Park.  Ovaltine  Factory,  1  Ovaltine  Ct. 

[1/10/86] 

Handaiwia  Comty  | 

City  unavailable,  Archeological  Site  No. 
11HB3,  Address  Restricted  [12/24/85] 

Madiaoa  County 

City  unavailable.  Wood  River  Site  No.  5 
(llMSaeej,  AddreM  Restricted  [4/17/86] 

INDIANA 


I  County  I 

Mongo,  Creek  Revival  House  in  Mango,  IN  3 
[9/04/86] 

Maiioa  County 

Indianapolia.  Heier's  Hotel,  10-18  S.  New 
Jersey  [6/11/86] 


Monroe  County 

City  unavailable,  Staff ord  House  and  Bam, 
[11/21/85] 

Spencer  County 

City  unavailable.  Archeological  Site  No. 
12SP29,  Address  Restricted  [4/28/86] 

IOWA 

Clayton  County 

Guttenburg,  Lock  and  Dam  No.  10 
[Mississippi  River  Locks  and  Dams  TRJ, 

[2/25/86] 

Dubuque  County 

City  unavailable.  Palmer  House  (13DB299), 
Address  Restricted  [1/10/86] 

Lae  County 

City  unavailable,  Archeological  Site  No. 

13LE183,  Address  Restricted  [2/13/86] 
City  unavailable,  Archeological  Site  No. 

13LE184,  Address  Restricted  [2/13/86] 

Louisa  County 

City  unavailable,  Archeological  Sites  No. 
13LA30and  13LA3S,  Address  Restricted 
[11/14/85] 

Marion  County 

Dallas,  James  Round  Bam  [Iowa  Round 
Bams:  The  Sixty  Year  Experiment  TRJ.  Off 
lA  181  [6/30/86]  , 

Marshall  County 

State  Center,  Yordy  Round  Bam  [Iowa  Round 
Bams:  The  Sixty  Year  Experiment  TRJ,  Off 
lA  234  [8/30/86] 

Polk  County 

City  unavailable.  Archeological  Site  No. 
13PK61.  Address  Restricted  [4/09/86] 

KANSAS 

Anderson  County 

Greeley  vicinity,  Greeley  Bridge,  1  mi.  N  and 
%o  mi.  W  of  Greeley  [V/zalea] 

Barton  County 

Heizer  vicinity,  Walnut  Creek  Bridge, 
Located  V^  mi.  N  and  Vi  mi.  W  of  Heizer 
[7/23/88] 

Chautauqua  County 

Peru  vicinity.  Powers  Site  (14CT947J.  Address 
Restricted  [9/06/86] 

Montgomary  County 

Coffeyville  vicinity.  Parker  Bridge.  iVi  mi.  SE 
of  Coffeyville  [7/23/86] 

KENTUCKY 

BoyU  County 

Danville,  Ruesel,  E.  B..  House  [Danville 
MRAJ.  432  W.  Main  [3/31/86] 

Budar  County 

City  unavailable.  Archeological  Site  No. . .     . 
15BT13  (Green  River  Shell  Middens  of 
Kentucky  TRJ.  AddraavReatrictad  [4/01/ 
86] 

Campbdl  County 

Fort  Thomas  vicinity.  Fort  Thomas.  E  of  S.  Ft. 
Thomas  Ave./SR  1120  and  N  of  River  Rd./ 
KY  445  [10/28/85] 


Henderson  County 

City  unavailable,  Archeological  Site  No. 
15HE837  [Green  River  Shell  Middens  of 
Kentucky  TRJ.  Address  Restricted  [4/01/ 
86] 

City  unavailable,  Archeological  Site  No. 
15HE638  [Green  River  Shell  Middens  of 
Kentucky  TRJ.  Address  Restricted  [4/01/ 
86] 

Knox  County 

City  unavailable,  Andy  Cobb  Mound 
(15KX17),  Address  Restricted  [11/29/85] 

McLean  County 

City  unavailable,  Barrett  Site  (15McL4j 
[Green  River  Shell  Middens  of  Kentucky 
TRJ,  Address  Restricted  [4/01/86] 

City  unavailable,  Hollins  Site  (15McL24) 
[Green  River  Shell  Middens  of  Kentucky 
TRJ,  Address  Restricted  [4/01/86] 

City  unavailable,  Yankee  Site  (ISMcLlS) 
[Green  River  Shell  Middens  of  Kentucky 
TRJ  Addresa  Restricted  [4/01/86] 

LOUISIANA 

U  Salle  Paiiah 

City  unavailable,  "Miss  Emmas" (16LA138), 
Address  Restricted  [12/05/85] 

Lafourche  Paiiah 

Thibod&ux,  House  at  914  Jackson  Street 
[Thibodaux  MRAJ.  914  Jackson  St.  [3/05/ 
86] 

Orleans  Parish 

New  Orleans,  Charity  Hospital  Cemetery. 
Begins  at  intersection  of  Carol  Blvd.  and 
City  Park  Ave.  and  runs  N  to  intersection 
of  Carol  Blvd.  and  Roosevelt  Dr.  [10/04/85] 

MARYLAND 

Allegany  County 

Qty  unavailable.  Pleasant  Grove  United 

Methodist  Church  (AL-JII-C-062).  US  40 

[3/03/86] 
Cumberland  vicinity,  Clover  Hill  Farm  (AL- 

IlI-C-068).  Rocky  Gap  State  Park  [3/03/86] 
Flintstone  vicinity.  Boy's  Forestry  Camp 

Residence  (AL-l-OSS).  S  side  of  US  40  at 

Flfteenmile  CMek  [3/03/86] 
Fliotatona  vidnity,  Haidsoek  House  (AL-II- 

A-098J.  Located  NW  of  FUnUtone  at  the 

fork  of  Hardsock  and  Dickenson  Rds.  [3/ 

03/88] 
FIfaitstone  vicinity,  Howard  Robinette  Farm 

(AL-II-A099).  US  40  [3/03/86] 
FtiatsUmt.  Roboeson  Log  House  [AL-U-      j 

^4090/  N  side  of  US  40  [3/03/86] 
Gilpin.  Ricker  House  (AL-O-AOtl?).  LocatedS 

of  the  old  National  Pika  [3/03/86] 
Pleasant  Grova  vicinity.  Beall  Log  House 

(AL^U-C-On).  Off  US  40  [3/03/86] 
Pleasant  Grova  vidnity.  Miller  Brothers 

Garage  and  Station  (AL-UI-C-0e7). 
-    LoeatodNEofPleasant  Grove  off  National 
,Fik»(9/08/8Q 
Ftatts  HoUow.  Toll  Gate  Property  (AL-U-A- 

018).  Located  on  the  Cumberland  Turn  Pika 

W  of  the  Sulphur  Run  River  [3/03/86] 

Amw  Aranoal  ^^w^*y 

AimapoUs.  Howantf  Inheritance,  340 
Bestgate  Ave.  [7/30/86] 


MARYLAND— Continued 
Frederick  County 

City  unavailable.  Prosperity  Farm.  [10/23/85] 

Ilaifora  County 

Boston.  Appletoa,  Samuel,  Building.  110-114 
KGlk  St,  1-11  Batterymarch.  and  70-72 
Kilby  [8/07/86] 

Harford.  Harford  Furnace  Complex.  Located 
SW  of  Harford  Furnace  [11/12/85] 

Moatgomacy  County 

Germantown,  Grusendorf  Log  House,  13315 
ClopperRd.  [1/07/86] 

MASSACHUSETTS 

Berkshire  County 

Washington,  Deming-Root-Messenger- 
Schultz  House  [Washington  MRAJ,  Lovers 
Lane  Rd.  [9/12/86] 

Middlasm  Couity 

Cambridge,  Cambridge  Armory  [Cambridge 

MRAJ  120  Massachusetts  Ave.  [5/19/86] 
Cambridge,  Davenport,  Allen  ondEndicotU 

Factory  [Cambridge  MRAJ,  708  Main  SL 

[11/27/85] 
Cambridge.  Harvard  Yard  Historic  District 

[Cambridge  MRAJ,  [5/19/86] 
Cambridge,  House  at  203  S.  Main  Street 

[Canastota  Village  MRAJ  203  S.  Main  St. 

[5/23/86] 
Cambridge,  Metropolitan  Storage  Warehouse 

[Cambridge  MRAJ  134  Massachusetts  Ave. 

[5/19/86] 
Cambridge,  Riverbank  Court  Hotel 

[Cambridge  MRAJ  305  Memorial  Dr.  [5/19/ 

86] 
Newton,  Marcy,  Willard,  House  (Newton 

AfflA/ 1173  Chestnut  SL  [9/04/86] 
Newtoa  Masonic  Building  (Newton  MRAJ 

296-304  Walnut  St.  [9/04/86]     . 
Newton,  Silver  Lake  Cordage  Company 

(Newton  MRAJ.  489-471  Watertown  St.  [0/ 

04/86] 
Newton,  Stone.  Ebenezer,  House  [Newton 

MRAJ.  381  Dedham  St.  [9/04/86] 
Newton.  Ward.  John.  House  (Newton  MRAJ 

184  Ward  St.  [9/04/86] 
Sherbom,  Buttonballs  [Sherbom  MRAJ  90 

Maple  St.  [1/03/86] 
Sherbom,  Stannox  Farm  [Sherbom  MRAJ  11 

Nason  Hill  Rd.  [1/03/86] 

Norfolk  County 

Brookline,  Stoddard  Beta,  House  [Brookline 
MRAJ  30-32  Webster  St  [10/17/85] 

Suffolk  County 

Boston.  Hemenway  Building,  2-16  Tremont 

St.  [8/07/86] 
Boston.  National  Shawmat  Bank.  20-42 

Water.  70-84  Devonshire,  and  33-50 

Congress  SU.  [8/07/86] 
Boston.  Parlor  House,  56-62  School  and  BO- 
OS Tremont  Sts.  l»[m[aB] 
,    Boatoa.  US  Poet  C^ce  and  Courthouse 

Building.  Post  Office  Sq.  [11/14/85] 
Boston.  Veterans  Administration  Outpatient 

Clinic  17  Court  St  [5/13/88] 
Brookline.  United  Pariah-Harvard  Church 

(Brookline  MRAJ  210  Harvard  St  [10/17/ 

85] 

Worcester  County 

City  unavailable.  Adena  Burial  Site 
(19WR33).  Address  Restricted  [7/23/86] 


MICHIGAN 
Alger  County 

City  unavtfflable.  Historic  Bridge  [Michigan 's 
Historic  Highway  Bridges  TRJ  Carries 
Saari  Rd.  over  the  Whitefish  River  [4/01/ 
86] 

Allegan  County 

City  unavailable.  Historic  Bridge  [Michigan's 
Historic  Highway  Bridges  TRJ  Carries 
nfty-seventh  St  over  the  Kalamazoo  River 
[6/08/88] 

City  unavailable,  Historic  Bridge  [Michigan's 
Historic  Highway  Bridges  TRJ,  Carries 
Thirty-sixth  St.  over  the  Rabbit  River  [6/ 
06/86] 

Alpena  County 

City  unavailable.  Historic  Bridge  [Michigan's 
Historic  Highway  Bridges  TRJ  Carries 
Second  Ave.  over  the  Thunder  Bay  River 
[6/06/88] 

Baraga  County 

City  unavailable,  Historic  Bridge  [Michigan's 
Historic  Highway  Bridges  TRJ,  Carries 
Kyro  Rd.  over  the  Sturgeon  River  (6/06/86J 

City  unavailable,  Historic  Bridge  [Michigan 's 
Historic  Highway  Bridges  TRJ.  Carries  Old 
MI  28  over  the  Rock  River  [6/06/86] 

City  unavailable.  Historic  Bridge  [Michigan's 
Historic  Highway  Bridges  TRJ  Carries 
Sturgeon  River  Rd.  over  the  Sturgeon  River 
[6/06/88] 

Bay  County 

City  unavailable.  Historic  Bridge  [Michigan's 
Historic  Highway  Bridges  TRJ  Carries  S. 
Eudid  Rd.  over  Squaconning  Creek  [6/06/ 
86] 

City  unavailable,  Historic  Bridge  [Michigan's 
Historic  Highway  Bridges  TRJ  Carries 
Marquette  Ave.  over  Penn  Central  RR  [6/ 
06/86] 

Berrien  County 

City  unavailable,  Historic  Bridge  [Michigan 's 
Historic  Highway  Bridges  TRJ  Carries  MI 
138  over  Conrail  and  Ox  Creek  [6/06/86] 

City  unavailable.  Historic  Bridge  [Michigan 's 
Historic  Highway  Bridges  TRJ  Carries 
Classman  Rd.  over  the  Gahen  River  [8/06/ 
86] 

City  unavailable.  Historic  Bridge  [Michigan 's 
Historic  Highway  Bridges  TRJ  Carries 
Britain  Ave.  over  Valley  Dr.,  C  &  O  RR,  and 
Ox  Creek  [8/08/8ej 

City  unavailable,  Historic  Bridge  [Michigan's 
Historic  Highway  Bridges  TRJ  Carries 
Defiielf  lUL/Park  St  over  the  Paw  Paw 
River [8/06/88] 

Qty  unavailable.  Historic  Bridge  [Michigan's 
Historic  Highway  Bridges  TRJ  Carries  US 
12BR/Main  St  over  the  St.  Joseph  River  [6/ 
08/88] 

Branch  County  I 

Qty  unavailable.  Historic  Bridge  [Michigan's 
Historic  Highway  Bridges  TRJ  Carries 
Gorbell  Rd.  over  Hog  Creek  [6/06/86] 

Calhoun  County 

City  unavailable.  Historic  Bridge  [Michigan's 
Historic  Highway  Bridges  TRJ  Carries 
Twenty-two  and  a  Half  Mile  Rd.  over  the 
St  Joseph  River  [6/06/86] 


City  unavailable.  Historic  Bridge  [Michigan's 

Historic  Highway  Bridges  TRJ  Carries 

Twenty-one  Mile  Rd.  over  the  St.  Joseph 

River  [8/06/86] 
City  unavailable.  Historic  Bridge  [Michigan's 

Historic  Highway  Bridges  TRJ  Carries 

Fourteen  Mile  Rd.  over  the  St  Joseph  River 

[6/08/88] 
City  unavailable.  Historic  Bridge  [Michigan 's 

Historic  Highway  Bridges  TRJ  Carries  E. 

Cass  St.  over  the  Kalamazoo  River  [6/06/ 

86] 
City  unavailable,  Historic  Bridge  [Michigan 's 

Historic  Highway  Bridges  TRJ  Carries 

Michigan  Ave.  over  the  Battle  Creek  River 

[6/06/86] 
Qty  unavailable.  Historic  Bridge  [Michigan 's 

Historic  Highway  Bridges  TRJ  Carries  E. 

Erie  St  over  the  S  branch  of  the  Kalamazoo 

River [6/06/86] 
City  imavailable.  Historic  Bridge  (Michigan's 

Historic  Highway  Bridges  TRJ  Carries 

Thirteen  Mile  Rd.  over  the  St.  Joseph  River 

[6/06/86] 
City  unavailable.  Historic  Bridge  [Michigan 's 

Historic  Highway  Bridges  TRJ  Carries 

Twelve  Mile  Road  over  the  St.  Joseph  River 

[6/06/66] 
Qty  unavailable.  Historic  Bridge  [Michigan 's 

Historic  Highway  Bridges  TRJ  Carries 

McCamly  St  over  the  Battle  Creek  River 

[6/06/86] 
City  unavailable.  Historic  Bridge  [Michigan 's 

Historic  Highway  Bridges  TRJ  Carries 

Marshall  Ave.  over  the  Kalamazoo  River 

[6/06/88] 

Charlevoix  County 

City  unavailable.  Historic  Bridge  [Michigan's 
Historic  Highway  Bridges  TRJ,  Carries 
Holy  Island  Rd.  over  the  S  arm  of  Lake 

Charlevoix  (6/06/86) 

Cheboygan  County 

City  unavailable.  Historic  Bridge  [Michigan's 
Historic  Highway  Bridges  TRJ  Carries 
Centeriine  Rd./Barclay  Ave./N.  Tower  Rd. 
over  the  Black  River  [6/06/86J 

Chippewa  County 

City  unavailable,  Historic  Bridge  [Michigan's 
Historic  Highway  Bridges  TRJ  Carries  1-75 
over  the  St  Mary's  River  and  Canals  [6/06/ 
86] 

City  unavailable.  Historic  Bridge  (Michigan 's 
Historic  Highway  Bridges  TRJ  Carries 
Glegg  Rd.  over  the  E  branch  of  the 
Munuscong  River  [6/06/86] 

City  unavailable.  Historic  Bridge  [Michigan 's 
Historic  Highway  Bridges  TRJ  Carries 
Grange  Rd.  over  Stoney  Creek  [6/06/86] 

City  unavailable.  Historic  Bridge  [Michigan 's 
Historic  Highway  Bridges  TRJ,  Carries  1-75 
BS/Ashmun  St.  over  the  Power  Canal  [6/ 
06/86] 

Sault  Ste.  Marie,  Merchant  Marine  Library 
Building,  Located  on  the  N  side  of  Portage 
Ave.  between  Portage  and  McArthur  Lock 
[10/15/85] 

Clinton  County 

City  unavailable.  Historic  Bridge  [Michigan's 
Historic  Highway  Bridges  TRJ,  Carries 
Jones  Rd.  over  the  Grand  River  [6/06/86] 

Qty  unavailable.  Historic  Bridge  [Michigan 's 
Historic  Highway  Bridges  TRJ  Carries 
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MICHIGAN— Continued 

Tallman  Rd.  over  the  Looking  Glass  River 

[8/08/86] 
City  unavailable.  Historic  Bridge  [Michigan  'a 

Historic  Highway  Bridges  TR],  Carries 

Maple  Rapid  Rd.  over  the  Maple  River  (8/ 

06/88] 
City  unavailable.  Historic  Bridge  [Michigan's 

Historic  Highway  Bridges  TR],  Carries 

Upton  Rd.  over  the  Maple  River  [8/06/86] 
City  unavailable.  Historic  Bridge  [Michigan's 

Historic  Highway  Brieves  TR],  Carries 

Bauer  Rd.  over  the  Looking  Glass  River  [6/ 

06/88] 

DelU  County 

City  unavailable,  Historic  Bridge  [Michigan's 
Historic  Hi^way  Bridges  TR],  Carries  Rt 
497  over  the  Stuigeon  River  [6/06/88] 

City  unavailable,  Historic  Bridge  [Michigan's 
Historic  Highway  Bridges  TR],  Carries  CR 
1 39  over  the  Rapid  River  [6/06/86] 

DickinaoQ  County 

City  unavailable.  Historic  Bridge  [Michigan's 
Historic  Highway  Bridges  TR],  Carries  CR 
569  over  the  Rapid  River  [8/06/86] 

Eaton  County 

City  unavailable.  Historic  Bridge  [Michigan's 
Historic  Highway  Bridges  TR],  Carries 
Shaytown  Rd.  over  the  Thomapple  Rivet 
[6/06/86] 

Emmet  County 

City  unavailable.  Historic  Bridge  [Michigan's 
Historic  Highway  Bridges  TR],  Carries  US 
31  and  MI  68/W.  MitcheU  SL  over  Bear 
Creek  [6/(16/86] 

City  unavailable,  Mackinac  Straits  Bridge 
[Michigan 's  Historic  Highway  Bridges  TR], 
Carries  1-75  over  the  Straits  of  Mackinac 
[6/06/86] 

Petoskey.  Curtis.  T.  Chalmers.  House 
[Petoskey  MRA],  1004  Lockwood  Ave.  [S 
13/88] 


't 


Gladwin  County 

City  unavailable.  Historic  Bridge  [Michigan's 
Historic  Highway  Bridges  TR]  Carries 
Glidden  Rd.  over  the  Tobacco  River  [6/06/ 
88] 

Gogebic  County 

City  unavailable,  Historic  Bridge  [Michigan's 
Historic  Highway  Bridges  TR]  Carries 
Mansfield  St  over  the  C  &  NW  RR  [6/06/ 
86]  1 

Grand  Traverse  County 

City  unavailable.  Historic  Bridge  [Michigan's 
Historic  Highway  Bridges  TR]  Carries 
Front  St.  over  the  Boardman  River  [6/06/ 
88] 

Gratiol  County 

City  unavailable.  Historic  Bridge  [Michigan's 
Historic  Highway  Bridges  TR]  Carries 
Cheeseman  Rd.  over  the  Pine  River  [8/06/ 
88] 

City  unavailable,  Historic  Bridge  (Michigan's 
Historic  Highway  Bridges  TR]  Carries 
Ferry  St.  over  the  Pine  River  [6/08/86] 


Hilladale  County 

City  unavailable.  Historic  Bridge  [Michigan's 
Historic  Highway  Bridges  TR],  Carries  Burt 


Rd.  over  the  W  branch  of  the  St  Joseph 
River  of  the  Maumee  [6/08/86] 

City  unavailable.  Historic  Bridge  [Michigan's 
Historic  Highway  Bri(^  TR],  Carries 
Cambria  Rd  over  the  W  branch  of  the  St 
Joseph  River  of  the  Maumee  [8/06/86] 

City  unavailable.  Historic Bric^ [Michigan's 
Historic  Highway  Bridges  TR],  Carries 
Cronk  Rd.  over  the  St  Joseph  River  (6/08/ 
86] 

City  unavailable.  Historic  Bridge  [Michigan's 
Historic  Highway  Bridges  TR],  Carries 
Sterling  Rd.  over  thaSt.  Joseph  River  (8/08/ 
86] 

Houghton  County 

City  unavailable.  Historic  Bridge  [Michigan's 
Historic  Highway  Bridges  TR],  Carries  US 
41  and  Soo  RR  over  Portage  Lake  [8/06/86] 

Huron  County 

City  unavailable.  Historic  Bridge  [Michigan's 
Historic  Highway  Bridges  TR]  Carries 
Moeller  Rd.  over  the  Willow  River  [8/08/ 
86] 

City  unavailable.  Historic  Bridge  [Michigan's 
Historic  Highway  Bridges  TR],  Carries 
Anton  St  over  the  Sebewaing  River  (6/06/ 
86] 

City  unavailable.  Historic  Bridge  [Michigan's 
Historic  Highway  Bridges  TR].  Carries 
Limerick  Rd.  over  the  Pigeon  River  [6/06/ 
86] 

Ingham  County 

City  unavailable.  Historic  Bridge  [Michigan's 
Historic  Highway  Bridges  TR]  Carries 
River  St  over  the  Grand  River  [6/06/86] 

City  unavailable.  Historic  Bridge  [Michigan's 
Historic  Highway  Bridges  TR]  Carries 
Shiawassee  St  over  the  Grand  River  and 
M.  C.  RR  [6/06/86] 

City  unavailable.  Historic  Bridge  [Michigan's 
Historic  Highway  Bridges  TR].  Carries 
Okemos  Rd.  MB  over  the  Red  Cedar  River 
[6/06/86] 

Ionia  County  . 

City  unavailable,  Historic  Bridge  [Michigan's 
Historic  Highway  Bridges  TR].  Carries 
Charlotte  Hwy.  over  the  Grand  River  (8/ 
06/86] 

City  unavailable.  Historic  Bridge  [Michigan's 
Historic  Highway  Bridges  TR]  Carries 
Turner  Rd.  over  the  Grand  River  [6/06/86] 

City  unavailable.  Historic  Bridge  [Michigan's 
Historic  Highway  Bridges  TR]  Carries 
Welch  Rd.  over  Prairie  Creek  [6/06/88) 

City  unavailable.  Historic  Bridge  [Michigan's 
Historic  Highway  Bridges  TR]  Carries 
Wagar  Rd.  over  Stoney  Creek  (8/06/86] 

City  unavailable.  Historic  Bridge  [Michigan's 
Historic  Highway  Bridges  TR]  Carries 
Ingalls  Rd.  over  the  Flat  River  [6/06/86] 

City  unavailable.  Historic  Bridge  [Michigan's 
Historic  Highway  Bridges  TR]  Carries 
Washington  Rd.  over  IHsh  Creek  [6/08/86] 

City  unavailable.  Historic  Bridge  [Michigan's 
Historic  Highway  Bridges  TR],  Carries 
Kent  St.  over  the  Grand  River  [8/08/86] 

City  unavailable,  Historic  Bridge  [Michigan's 
Historic  Highway  Bridges  TR],  Carries 
Goodwin  Rd.  over  the  Grand  River  (8/08/ 
86] 

City  unavailable.  Historic  Bridge  [Michigan's 
Historic  Highway  Bridges  TR]  Carries 


White's  Bridge  Rd.  over  the  Flat  River  [6/ 

08/88] 
City  unavailable.  Historic  Bridge  Michigan 's 

Historic  Highway  Bridges  TR]  Carries  E. 

Main  St.  over  Prairie  Creek  (8/06/86] 
City  unavailable.  Historic  Bric^ [Michigan's 

Historic  H^way  Bridges  TR]  Carries 

Bridge  St  over  the  Grand  River  [6/06/86] 
Qty  unavailable.  Mill  Race  Waterville  Dam 

[Mich^an't  Historic  Highway  Bridges  TR], 

Carries  MacArthur  Rd.  over  Lake  Creek  [8/ 

06/88] 

ioaco  County 

Qty  unavailable.  Historic  Bridge  [Michigan's 
Historic  Highway  Bridges  TR],  Carries  MI 
65  over  the  AuSable  River  (8/06/86] 

Iron  County 

City  unavailable.  Historic  Bridge  [Michigan's 
Historic  Highway  Bridges  TR],  Carries  MI 
ee  over  the  Paint  River  [8/08/86] 

Isaballa  County 

City  unavailable.  Historic  Bridge  [Michigan's 
Historic  Hi^way  Bridges  TR],  Carries 
Sheppard  Rd.  over  the  Chippewa  River  (6/ 
06/86] 

City  unavailable.  Historic  Bridge  [Michigan's 
Historic  Highway  Bridges  TR]  Carries 
Beal  City  Rd.  over  the  S  branch  of  the  Salt 
River (6/08/86] 

Kakmazoo  County 

City  unavailable.  Historic  Bridge  [Michigan's 
Historic  Highway  Bridges  TR]  Carries  E. 
Michigan  Ave.  over  the  Kalamazoo  River 
(6/08/88] 

City  unavailabie.  Historic  Bridge  [Michigan's 
Historic  H^hway  Bridges  TR]  Carries 
Mosel  Ave.  over  Lower  Riverview  Dr.  (6/ 
06/86] 

City  unavailable.  Historic  Bridge  [Michigan's 
Historic  Highway  Bridges  TR]  Carries  O 
Ave.  over  the  Amtrak/Conrail  RR  [6/06/88] 

City  unavailable.  Historic  Bridge  [Michigan's 
Historic  Highway  Bridges  TR],  Carries 
Mosel  Ave.  over  the  Kalamazoo  River  (8/ 
06/86] 

Kaot  County 

City  unavailable.  Historic  Bridge  [Michigan's 
Historic  Highway  Brieves  TR],  Carries  MI 
45/Fulton  St  over  the  Grand  River  (6/08/ 
86] 

City  unavailable.  Historic  Bridge  [Michigan's 
Historic  Highway  Bridges  TR]  Carries 
Thomapple  River  Dr.  over  the  Thomapple 
River [8/08/86] 

City  unavailable.  Historic  Bridge  [Michigan's 
Historic  Highway  Bridges  TR],  Carries  N. 
Park  St  over  the  Grand  River  (6/06/86] 

City  unavailable.  Historic  Bridge  [Michigan's 
Historic  Highway  Bridges  TR]  Carries 
Alaska  Ave.  over  the  Thomapple  River  (6/ 
06/88] 

City  unavailable.  Historic  Bridge  [Michigan's 
Historic  Highway  Bridges  TR],  Carries 
Bridge  St.  over  the  Grand  River  [8/08/86] 

Qty  unavailable.  Historic  Bridge  [Michigan's 
Historic  Highway  Bridges  TR]  Carries 
Pine  Island  Dr.  over  the  Rogue  River  [6/08/ 
88] 

City  unavailable,  Historic  Badge  [Michigan 's 
Historic  Highway  Bridges^TR],  Carries 


MICHIGAN— Continued 
Interurban  Walk  over  the  Grand  River  (6/ 
06/86] 

Lapeer  County 

City  unavailable.  Historic  Bridge  [Michigan's 
Historic  Highway  Bridges  TR],  Carries 
Genesee  Rd.  over  GIW  RR  [6/06/86] 

Lenawee  County 

City  unavailable,  Historic  Bridge  [Michigan's 
Historic  Highway  Bridges  TR]  Carries 
Knight  Hwy.  over  Black  Creek  (8/08/86] 

City  unavailable.  Historic  Bridge  [Michigan's 
Historic  Highway  Bridges  TR]  Carries 
Ridgeville  Rd.  over  Bean  Creek  [6/06/88] 

City  unavailable.  Historic  Bridge  [Michigan's 
Historic  Highway  Bridges  TR]  Carries 
Sorby  Hwy.  over  Fitta  Creek  [6/08/88] 

City  unavailable.  Historic  Bridge  [Michigan's 
Historic  Highway  Bridges  TR]  Carries 
Merrick  St  over  the  S  branch  of  the  Raisin 
River  (6/06/86] 

Qty  unavailable.  Historic  Bric^ [Michigan's 
Historic  Highway  Bridges  TR],  Carries 
Scott  Hwy.  over  Black  Creek  (6/08/88] 

City  unavailable.  Historic  Bridge  [Michigan 's 
Historic  Highway  Bridges  TR],  Carries 
teachout  Rd.  over  Wolf  Creek  (6/08/86] 

City  unavailable.  Historic  Bridge  [Michigan's 
■Historic  Highway  Bridges  IR],  Carries 
Horton  Rd.  over  Black  Creek  [6/06/88] 

Tecumseh.  Adams,  Peter  R.,  House 
[Tecumseh  MRA]  314  E.  Pottawatamie  St 
[8/13/86] 

I  Uvingstoo  County 

Qty  unavailable,  Historic  Bridge  [Michigan's 
Historic  Highway  Bridges  TR],  Carries 
Smith  Rd.  over  the  Red  Cedar  River  (8/08/ 
86] 

City  unavailable.  Historic  Bridge  [Michigan's 
Historic  Highway  Bridges  TR],  Carries 
Amos  Rd.  over  the  Red  Cedar  River  (8/08/ 
88] 

Mackinac  County 

City  unavailable,  Archeological  Site  No. 

20MK169,  Address  Restricted  [7/28/86] 
Qty  unavailable.  Historic  Bridge  [Michigan's 

Historic  Highway  Bridges  TR],  Carries 

Rutledge  Rd.  over  the  Munuscong  River  [6/ 

06/88] 
Qty  unavailable.  Historic  Bridge  [Michigan's 

Historic  Highway  Brieves  TR],  Carries 

Hiawatha  Trail  over  the  MiUecoquins  River 

[8/08/86] 

Maootnb  County 

Qty  unavailable.  Historic  Bridge  [Michigan's 
Historic  Highway  Bridges  TR],  Carries  MI 
3  SB  over  the  Clinton  River  (8/06/88] 

Manistee  County 

I  Qty  unavailable.  Historic  Bridge  [Michigan's 
!      Historic  Highway  Bridges  TR]  Carries  MI 
I      55  over  the  Pine  River  [8/06/86] 
I  Qty  unavailable.  Historic  Bridge  [Michigan's 
Historic  Highway  Bridges  TR],  Carries  US 
31  over  the  Manistee  River  (6/06/88} 

Maiqualte  County 

City  unavailable.  Historic  Bridge  [Michigan's 
Historic  Highway  Bridges  TR]  Carries  HD 
Rd.  over  the  Dead  River  (8/08/86] 
I  City  unavailable.  Historic  Bridge  [Michigan 's 
Historic  Highway  Bridges  TR],  Carries  CR 
510  over  the  Dead  River  [6/06/86] 


Mecosta  County 

City  unavailable,  Historic  Bridge  [Michigan's 
Historic  Highway  Bridges  TR]  Carries  One 
Hundred  Ninetieth  Ave.  over  the  Little 
Muskegon  River  [6/06/88] 

Menominee  County 

City  unavailable.  Historic  Bridge  [Michigan's 
Historic  Highway  Bridges  TR]  Carries 
Koss  Rd.  over  the  Menominee  River  [6/06/ 
86] 

City  unavailable,  Historic  Bridge  [Michigan's 
Historic  Highway  Bridges  TR]  Carries 
Banat  to  Amberg  Rd.  over  the  Menominee 
River [6/06/86] 

Midland  County 

City  unavailable,  Historic  Bridge  [Michigan's 
Historic  Highway  Bridges  TR]  Carries 
Smiths  Crossing  over  the  Tittabawassee 
River (6/06/88] 

City  unavailable.  Historic  Bridge  [Michigan's 
Historic  Highway  Bridges  TR]  Carries 
Gordonville  Rd./Four  Three  Quarter  Mile 
Rd.  over  the  Pine  River  (6/06/86] 

Missaukee  County 

City  unavailable.  Historic  Bridge  [Michigan's 
Historic  Highway  Bridges  TR]  Carries 
Kelly  Rd.  over  the  Muskegon  River  [6/06/ 
86] 

Monroe  County 

City  unavailable,  Historic  Bridge  [Michigan's 
Historic  Highway  Bridges  TR],  Carries  MI 
60/MI 125  over  the  Raisin  River  [8/08/86] 

Monlmorancy  County 

City  uj|available.  Historic  Bridge  [Michigan's 
Historic  Highway  Bridges  TR],  Carries  MI 
32  over  the  Thunder  Bay  River  [6/06/86] 

Muskegon  County 

Qty  unavailable.  Historic  Bridge  [Michigan's 
Historic  Highway  Bridges  TR],  Carries 
Ottawa  St  over  the  Muskegon  River  (6/08/ 
88] 

City  unavailable,  William  S.  Antisdale 
Memorial  State  Reward  Bridge  [Michigan 's 
Historic  Highway  Bridges  TR],  Carries 
Henry  St  over  Mona  Lake  [8/06/88] 

Oakland  County 

Qty  uiuvailable.  Historic  Bridge  [Michigan's 
Historic  Highway  Bridges  TR]  Carries 
Grand  River  Ave.  over  C  &  O  RR  [6/06/88] 

Ontonagon  County 

City  unavailable,  Historic  Bridge  [Michigan's 
Historic  Highway  Bridges  TR]  Carries  Ml 
28  over  the  middle  branch  of  the 
Ontonagon  River  [6/06/86] 

Pmque  Isle  County 

City  unavailable.  Historic  Bridge  [Michigan's 
Historic  Highway  Bridges  TR],  Carries  US 
23  over  the  Ocqueoc  River  (6/06/86] 

Saginaw  County 

City  unavailable.  Historic  Bridge  [Michigan's 
Historic  Highway  Bridges  TR],  Carries  E. 
Burt  Rd.  over  the  Flint  River  [6/06/86] 

City  unavailable,  Historic  Bridge  [Michigan's 
Historic  Highway  Bridges  TR],  Carries  E. 
Sheridan  Rd.  over  the  Flint  River  (8/06/86] 

City  unavailable.  Historic  Bridge  [Michigan's 
Historic  Highway  Bridges  TR],  Crosses 
Veme  Rd.  over  Misteguay  Creek  (6/06/86] 


City  unavailable,  Historic  Bridge  [Michigan's 
Historic  Highway  Bridges  TR]  Carries 
Ditch  Rd.  over  the  Shiawassee  River  (8/08/ 
86] 

City  unavailable,  Historic  Bridge  [Michigan's 
Historic  Highway  Bridges  TR]  Carries 
Hemlock  Rd.  over  the  N  branch  of  the  Bad 
River [6/06/88] 

City  imavailable,  Historic  Bridge  [Michigan's 
Historic  Highway  Bridges  TR]  Carries 
Portsmouth  Rd.  over  Cheboyganing  Dr.  [6/ 
06/86] 

Sanilac  County 

City  unavailable.  Historic  Bridge  [Michigan's 
Historic  Highway  Bridges  TR]  Crosses 
Marlette  Rd.  over  the  Elk  River  [6/08/86] 

City  unavailable,  Historic  Bridge  [Michigan's 
Historic  Highway  Bridges  TR]  Carries 
Custer  Rd.  over  the  Black  River  [6/06/86] 

City  unavailable.  Historic  Bridge  [Michigan 's 
Historic  Highway  Bridges  TR]  Carries 
Fargo  Rd.  over  the  Black  River  [6/06/88] 

Qty  unavailable,  Historic  Bridge  [Michigan's 
Historic  Highway  Bridges  TR]  Carries 
Germania  Rd.  over  the  Cass  River  [8/06/86] 

City  unavailable.  Historic  Bridge  [Michigan 's 
Historic  Highway  Bridges  TR]  Carries 
Downington  Rd.  over  the  S  branch  of  the 
Cass  River  [6/06/86] 

Schoolcraft  County 

City  imavailable,  Historic  Bridge  [Michigan's 
Historic  Highway  Bridges  TR]  Carries  MI 
94  over  the  Manistique  River  [6/06/88] 

Shiawassee  County 

City  unavailable.  Historic  Bridge  [Michigan 's 
Historic  Highway  Bridges  TR]  Carries 
Cole  Rd.  over  the  Shiawassee  River  [6/06/ 
86] 

City  unavailable.  Historic  Bridge  [Michigan's 
Historic  Highway  Bridges  TR]  Carries  Six 
Mile  Creek  Rd.  over  the  Shiawassee  River 
(6/08/88] 

Qty  unavailable.  Historic  Bridge  [Michigan's 
Historic  Highway  Bridges  TR]  Carries 
Martin  Rd.  over  the  Shiawassee  River  (8/ 
08/8ef 

City  unavailable.  Historic  Bridge  [Michigan 's 
Historic  Highway  Bridges  TR],  Carries 
Oakwood  Ave.  over  the  Shiawassee  River 
[6/06/88] 

City  unavailable.  Historic  Bridge  [Michigan 's 
Historic  Highway  Bridges  TR]  Carries 
Goodall  Rd.  over  the  Shiawassee  River  (8/ 
08/86] 

St  Clair  County 

City  unavailable,  Historic  Bridge  [Michigan's 
Historic  Highway  Bridges  TR],  Carries  MI 
25  over  the  Black  River  [6/08/86] 

Qty  unavailable.  Historic  Bridge  [Michigan's 
Historic  Highway  Bridges  TR].  Carries 
Griswold  Rd.  over  the  Pine  River  [6/06/86] 

Qty  unavailable.  Historic  Bridge  [Michigan's 
Historic  Highway  Bridges  TR]  Carries 
Speaker  Rd.  over  the  S  branch  of  Mill 
Creek  Dr.  [6/06/88] 

Qty  unavailable,  Historic  Bridge  [Michigan 's 
Historic  Highway  Bridges  TR]  Carries 
Indian  Trail  Rd.  over  the  Belle  River  [6/06/ 
86] 

City  unavailable.  Historic  Bridge  [Michigan 's 
Historic  Highway  Bridges  TR]  Carries 
Yale  Rd.  over  Eves  Dr.  [6/06/86] 
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MICHIGAN— Continued 

City  unavailable,  Historic  Bridge  [Michigan's 
Historic  Highway  Bridges  TR],  Caoiet 
Meskil)  Rd.  over  the  Belle  River  [sAlB/te] 

SL  loMpli  County  i 

City  unavailable,  Historic  Bridgfi [Mich^ian's 
Historic, Highway  Bridges  TRJ^  Oossra 
Balk  Rd.  over  the  Fawn  River  p^/SB] 

City  unavailable.  Historic  Bridge  [Michigan's 
.     Historic  High  way  Bridges  TRf.  Carries  Big 
Hill  Rd.  over  the  Fawn  River  p»/(»/88l 

riiy  unavailable.  Historic  Bridge  [Michigan's 
Historic  Highway  Bridges  TR),  Curia 
Buckner  Rd.  over  the  St  Joaei^  River  [6/ 
06/86) 

City  unavailable,  Historic  Bridge  [Michigan 's 
Historic  Highway  Bridges  TR].  Carries 
Covered  Bridge  Rd.  over  the  St  Joseph 
River  [6/08/861 


^^^^^^^»» 


Vaa  Buna  County 

City  navaikbie.  Historic  Bridge  [Michi^in  's 
Historic  Highway  Bridges  TRl  Carries 
Seventy-second  Ave.  over  White  Creek  18/ 
08/86) 

WiriUMSw  County 

City  mavailable,  Adams,  Henry  Carter, 

Home.  Ma  HiH  St  («/2S/a6) 
City  unavailable.  Historic  Bridge  [Michigan's 

Historic  Highway  Bridges  TRl  Canies. 

Mapple  Rd.  over  the  Huron  River  [6/06/86] 
City  unavailable.  Histaric  Bridge  [Michigan 's 

Historic  Highway  Bridges  TR},  Canies  Bell 

Rd.  over  die  Huron  Rjver  [6/08/Mj 
Saline.  A/drich,  Edgar.  Home  fSaiiae  MRAJL 

422  E.  Michigan  Ave.  (10/lO/8^ 
Saline.  Saline  Methodist  Episcopal  Church 

[Saline  MRAJ.  117  S.  Ann  Arbor  St  [10/10/ 

85) 

WayMCauMy 

CHy  marailable.  Ambassador  Bridge 
[Michigan 's  Historic  Highway  Bridges  TRJ. 
Crosses  the  Detroit  River  [6/06/86] 

City  unavmlable,  Crosse  He  ToOlhidgp 
[Michigan's  Historic  H^way  Bridges  TR], 
Carries  Bridge  St  over  the  Trenton 
Channel  [6/06/86] 

City  unavailable.  Historic  Bridge  [Michigon's 
Historic  Highway  Bridges  TRJ,  Carries  Old 
US  2S/Port  St  over  the  Rouge  River  [8/06/ 
86) 

City  unavailable.  Historic  Bridge  [Michigan's 
Historic  Highway  Bridges  TR/.  Carries 
Crosse  He  Pkwy.  over  the  Trenton  Chamiel 
[6/06/86]       • 

City  unavailable.  Historic Brid^ [Michigan^ 
Historic  Highway  Bridges  TRJ,  Carries  Dix 
Ave.  ovw  the  Rouge  River  [6/08/86] 

City  unavailable.  Historic Brit^ (Michigan's 
Historic  Highway  Bridges  TRJ.  Carries 
Ehzabetfa  Pfeik  Dr.  over  the  Elizabeth  FMc 
Canal  [8/08/88] 

City  unavailable.  Historic  Bridge  [Michigpa's 
Historic  Highway  Bridges  TRJ,  Catties 
Ridge  Rd.  over  the  Rouge  Riw  [6/06/86] 

City  unavailable.  Historic  Bridge  [HA'cbigan  's 
Historic  Highway  Bridgas  TRJ..  Carries 
Belleville  Rd.  over  the  Huron  River  [6/01/ 
86| 

City  imavailable.  Historic  Bridge  [Michigan's 
Historic  Highway  Bridges  TRJ.  Carries  Elm 
Circle  Dr.  over  the  Lower  Roiws  River  16/ 
08/86) 


Detroit  Berman  Apartments  (Eoat/effenau 

Avenue  Residential  TR].  8120  E.  Jefferson 

Ave.  [lO/OB/85) 
Detroit  Cha/fonte  Apartmenta  ^st  Jef^rson 

Avenue  Resident/a/  TRJ.  8843-8855  B. 

Jefferson  Ave.  and  915  FTsher  [m[08[tS\ 
Detroit  Detroit  Citizen  Street  Raihmy 

Company.  1401-1469  Atwater  [8/00/861 
Detroit  Detroit  Towers  [East  Jeffersoa 

A  venue  Residential  TRJ,  8182  B.  iefieraon 

Ave.  [10/09/85] 
Detroit  DouNe  House  [East  Jefferson  A  vemie 

Residential  TRJ.  547-549  E.  Jeiefsaa  Ave. 

[10/09/85] 
Detroit  Cleaner's  Temple  [University 

Cultural  Center  Phase  I  MRAJ.  5705 

Woodward  [4/29/86J 
Detroit  McMUlaa,  Pl^ip,  House  [Boat 

Jefferson  Avenue  Residential  TR],  22m  B. 

iefieraon  Ave,  [10/00/85] 
Detroit  Osbom.  Frank  A..  Hoa»e[EiMt 

Jefferson  Avemie  Reaidential  "mj.  2820  B. 

Jefferson  Ave.  (10/88/85} 
Detroit.  Thayer.  EBa.  House  /East  Jefferson 

Avenue  Residential  272^  1386  E.  Jofieraoa 

Ave.  [10/09/85] 

MINNESOTA 


Belmni  County 

Blackduck,  Blackdack  Fire  Tower  [Federally 
Owned  Fire  Lookout  Towers  on  the 
Chippewa  National  Forest  TRf,  N  si 
Beniamin  Lake  [4/28/86] 


iCouBly 

Moose  Lake,  Minneapolis,  St  Paul  and  Sault 
Ste.  Marie  Depot,  840  Fob  BhnL  (i^OS/tQ 

CaMCoeiBty 

Walker  vicinity.  Walker  Fire  Lookout  Tower 
[Federally  Owned  Fire  Lookout  Towers  on 
the  Chippewa  National  Fanat  TBf,  ft  ol 
Walker  [4/28/86] 

Crow  Wing  CMmty 

City  unavailable.  Black  Bear  Site  (2lCVno), 
Address  Restricted  (10/21/851 


►  C— nrj 

GlenviHe.  Shell  Rock  District  School  No.  _ 
Clenville  Commercial  Building.  W.  Main 
St.  and  Second  Ave.  SW  [4/80/88) 


iCooBfy 

Red  Wing  vicinity.  Lock  and  Dam  No.  3 
[Mississippi  River  Locks  and  Dams  TRJ. 
%Vio  mL  above  Red  Wing  (2/25/8^ 


iC«Bty 

MInnetonka.  Minaetonka,  Town  Hall,  13231 
Minnetonka  Dr.  [8/06/86] 

Itasca  County 

Squaw  Lake  vidnity^arfay  Hill  Fire  Lookout 

Tower  [PednaRy  Owned  Fire  Lookout 

Towers  on  the  Chippewa  Natioaai  Foreet 

TR].  S  of  Squaw  Lake  and  N  of 

Winnibigoshish  [4/29/86] 

Lac  Qdi  Plula  County 

X4adiaaa  vidnity.  Lac  Qa' Parle  Coaaty  Poor 
Amn.  1  mL  E  of  MadisoQ  off  Ktft  40  ^/M/ 

Xamsoy  CooDty 

St  PfeuL  St /ton/ Ssauaaiy  iUftarfc  AaliKt 
aaflOSMmmU  Ave.  (3/11/881 


St  Lods  County 

Duloth,  Dohth  Ship  Canal  On  Minnesota  Pt 
between  Monroe  and  Marvin  Sts.  [11/05/ 
85] 

aiaalsComty 

OweVaoaA,  Burtii^taa  Cedar  Rapids  and  ,■■ 
Northern' Depot,  Riverside  Ave.  at  S.  Dak 
St  [7/16/86] 

Wabaslia  County 

Miaaeiska.  £47cir  oat/ Aui  Aitx  5  {Rfiatosippi 
River  Locks  aad  Dans  TEti  FoHDtate  Qty 
[2/25/881 

WasMngtnn  County 

Hastings  vidnity,  Poiat  Doagha  Hisioric 
Diatriet,  Adjacent  to  USlO  [8/M/881 

WfaMina  County 

Dreabach.  Lock  andDamNoL  7/Miniaalppi 
River  Locks  and  Dams  TRf  (^25/8^ 

Winona  vicinity.  £odk  and  Zkiai  Aftx  M 
[Miasksi;^'Rirar  Locks  and  Daaaa  TRJ,  3 
mL  above  Winona  {2/25/8^ 

Mississipn  ^ 

Hbms  County 

Raymond,  Church  oftke  Nativitf  of  Ota 
Blessed  Virgin  Mary  [Raymoad  and 
Vicinity  MRAJ.  W  cacnei  of  Elm  and  Mate 
Sta.  [17/15/8^ 

MISSOURI 

Clay  County 

Liberty.  Colonial  HoteL  IIZE,  FVankfin  [7/10/ 

"I 
Liberty,  Saint  James,  Church.  338  N.  Watar 

St  (7/10/86) 

naaUteCoiBty 

Gerald  vicinity,  Tegeler,  John,  Bam.  Located 
on  the  S  side  of  US  50  approx.  1  mi.  E  of 
Gerald  [4/03/86] 

Greeoa  County 

City  unavailabk/hiDea  River  Bridge.  Carries 
PR  141  over  the  Jamas  Rivat  £8/28/861 

JacfcsoB  County 

City  unavailable.  Arcbaolagial  Site  Mx. 
23JA2e9.  Address  Raatrictad  (4/28/8^ 

^vatk  CaaBnf 

City  unavailable,  Archeological  Site  Na 
23OZ101,  Address  Restricted  (4/14^ 

City  unavailable.  Archeo/agieal  SUa  Na^ 
23OZ100,  [4/14/881 

Polk  County    . 

Qty  unavailable,  Bridge  No.  dSUmJ, 
CiMses  the  Pomme  da  Tern  Ri«er  (4/07/ 
«1 

Pulaski  County 

St.  Robert  vidnity.  Riddle  Bridge,  CR  88  (6/ 
30/8^ 

Si  Chailas  County 

CMy  unavailable.  Ardmobgical  SUa  Mk 
23SCeoe.  Addraaa  Raatrictad  (18/17/86) 

St  Louia  County 

Qty  aMvailable.  Anhaokgical  SSfte  No. 
23SL481.  AddiaaaButtKMdlt^Wmj 
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St  Louis.  Building  at  3022-3024  Kossuth, 

3022-3024  Kossuth  [2/18/86] 
St  Louis.  Building  at  2340  Louisiana,  2340 

Louisiana  [2/28/86] 
St  Louis,  Buildings  at  1300-1314  Euclid 

Avenue.  1300-1314  Euclid  Ave.  [10/15/85] 
St  Louis.  Building  at  1253  Aubert  A  venue, 

1253  Aubert  Ave.  [10/15/85] 
St  Louis,  Building  at  1314  Auberi  Avenue, 

1314  Aubert  Ave.  [10/15/85] 
St  Louis.  Building  at  1316  Aubert  Avenue, 
I    1316  Aubert  Ave.  [10/15/85] 
St  Louis,  Building  at  1413  Euclid  Avenue, 

1413  EucUd  Ave.  [10/15/85] 
St  Louis,  Building  140S  Euclid  Avenue,  1405 

Euclid  Ave.,  [10/1^/65] 
St  Louis,  Building  at  1401  Euclid  Avenue, 

1401  Euclid  Ave.  [10/15/85] 
St.  Louis,  Building  at  1347  Euclid  Avenue, 

1347  Euclid  Ave.  [10/15/85] 
St  Louis.  Building  at  134S  Euclid  Avenue, 

1345  Euclid  Ave.  [10/15/85] 
,St  Louis,  Building  at  1337  Euclid  Avenue, 

1337  Euclid  Ave.  [10/15/85] 
1st  Louis,  Building  at  1331  Euclid  Avenue, 
\    1331  Euclid  Ave.  [10/15/85] 
jSt.  Louis.  Buildings  at  1239-1247  Aubert 
\    A  venue,  123»-1247  Aubert  Ave.  [10/15/85] 
St  Louis,  Building  and  adjacent  structure  at 

1317  Euclid  A  venue,  1317  Euclid  Ave.  [10/ 

15/85] 
St  Louis,  Building  at  1307-1309  Euclid 

Avenue,  1307-1309  Euclid  Ave.,  [10/15/85] 
St  Louis,  Building  at  4878  Martin  Luther  King 

Drive,  4678  Martin  Luther  King  Dr.  [10/15/ 

85] 
St.  Louis,  Building  at  4870  Martin  Luther  King 
I    Drive,  4879  Martin  Luther  King  Dr.  [10/15/ 

85] 
Bt  Louis,  Building  at  4868  Martin  Luther  King 
I    Drive.  4868  Martin  Luther  King  Dr.  [10/15/ 
I   85] 
St  Louis,  Building  at  4917 Page  Avenue,  4917 

Page  Ave.  [10/15/85] 
St.  Louis.  Building  at  4921  Page  .Avenue,  4921 
i   Page  Ave.  [10/15/85] 
$t.  Louis.  Building  at  4942  Page  Avenue,  4921 

Page  Ave.  [10/15/85] 
$t.  Louis.  Building  at  4923  Page  Avenue,  4923 
!   Page  Ave.  [10/15/85] 
St.  Louis,  Building  at  4929  Page  Avenue  4929 

Page  Ave.  [10/15/85] 
St  Louis,  Building  at  4935  Page  Avenue.  4935 

Page  Ave.  [10/15/85] 
St.  Louis,  Building  at  4920  Page  Avenue.  4920 

Page  Ave.  [10/15/85] 
St  Louis,  Buildings  at  4913-4915  Page 

Avenue.  4913-4915  Page  Ave.  [10/15/85] 
St.  Louis,  Building  at  4916  Page  Avenue.  4916 

Page  Ave.  [10/15/85] 
St.  Louis.  Building  at  4914  Page  Avenue.  4914 

Page  Ave.  [10/15/85] 
St.  Louis,  Building  at  4900-4904  Page  Avenue 

4900-4904  Page  Ave.  [10/15/85] 
St.  Louis,  Building  at  4910-4912  Page  Avenue. 

4910-4912  Page  Ave.  [10/15/85] 
St.  Louis,  Buildings  at  1260-1262  Aubert 

Avenue.  1260-1262  Aubert  Ave.  [10/15/85] 
St  Louis,  Building  at  1409  Euclid  Avenue, 

1409  Euclid  Ave..  [10/15/85] 
St  Louis.  Building  at  1261  Euclid  Avenue, 

1261  Eudid  Ave.  [10/15/85] 
St.- Louis,  Building  at  1333  Euclid  Avenue, 

1333  Euclid  Ave.  [10/15/85] 


St  Louis,  Cupples  Warehouse  District, 
Spruce  St  between  Eleventh  and  Eight  Sts. 
[10/17/85]  I 

Stoddard  County 

City  unavailable,  Archeological  Site  No. 
23S0496,  Address  Restricted  [7/24/86] 

Washington  County 

PoXosir^Vashington  County  Jail,  116  W.  High 
St.  [10/04/85]  I 

MONTANA 

Lincoln  County 

City  unavailable,  Dahlberg  Residence 
(24LN749),  Located  SW  of  Kootenai 
National  Forest  on  US  93  [1/10/86] 

Mineral  County 

City  unavailable.  Fish  Creek  Bridge.  Carries 
Forest  Service  Rd.  No.  344  over  Fish  Creek 
ZVt  mi.  W  of  Fish  Creek  Rd.  exit  from  I-OO 
[1/10/86] 

Silver  Bow  County     , 

Butte,  Silver  Bow  Creek—  WPA  Ditch. 
Located  between  Texas  Ave.  and  Montana 
St  [11/08/85]  I 

Valley  County 

Vandalia  vicinity,  Vandalia  Ranch 
Headquarters  (24VL1185),  [5/29/86] 

Vandalia,  Vandalia  Bridge,  Over  the  Milk 
River [5/29/86] 

Yellowstone  County 

Billings  vicinity,  Mayer  Residence  and  Barn. 

Bounded  on  the  N  and  W  by  the 

Yellowstone  River  [1/02/86] 
Billings,  Billings  Sugar  Plant/Great  Western 

Sugar  Plant.  3020  State  Ave.  [12/20/85] 

NEW  HAMPSHIRE 
Belknap  County  ' 

Laconia,  Morgan  House.  27  Pleasant  St.  [10/ 

23/85] 
Laconia,  Saint  James  Episcopal  Church.  53 

Pleasant  St.  [10/23/85] 

Cheshira  County 

Keene.  Beaver  Mills.  93  and  101  Railroad  St. 

[9/05/86] 
Keene,  Beaver/Spring  St.  Historic  District, 

Roughly  bounded  by  Beaver,  Franklin, 

Spring.  Town  Sts.,  and  E  side  of 

Washington  St.  [9/15/86] 
Keene,  House  at  18  Spring  Street,  18  Spring 

St.  [9/15/86] 
Keene,  Justis  Perry  House.  27  Roxbury  Ct.  [9/ 

15/86] 
Keene,  Rust,  /.  P.,  Storehouse  and  Cole,  D., 
Grain  Store,  24-36  Dunbar  St  [9/15/86] 
Keene,  Washington  Street  Historic  District, 

Washington  St.  between  High  and  Vernon 

Sts.  [9/05/86] 

Coos  County  ! 

Lancaster,  Lancaster  Commercial  Historic 
District.  [8/13/86] 

Grafton  County 

Campton.  Low  Warren  Truss  Bridge  No.  153/ 
092,  Carries  Perch  Pond  Rd.  over  the  Beebe 
River  [12/02/85] 

Franconia  vicinity,  Franconia  Bridge  [Four 
Bridges  in  New  Hampshire  TRJ.  carries  US 


3  over  the  Lafayette  Brook  ^4  mi.  N  of  Echo 
Uke  [1/24/86] 
Littleton.  Salomon  Block.  Main  St  [10/17/65] 
Piermont  vicinity,  Piermont  Bridge  [Four 
Bridges  in  New  Hampshire  TRJ.  Carries 
NH 10  over  the  Bean  Brook  %o  mi.  N  of 
Piennont-Orford  to«vn  Ihie  [1/24/86] 

Hillsbotough  County 

Bennington,  Monadnock  Paper  Mills 
Complex.  Antrim  Rd.  [4/24/86] 

Keene,  William  Brook's  Blacksmith  Shop,  18 
Ninety-third  St.  [9/05/86] 

Manchester,  Comfort  Station  on  Merrimack 
Common.  Located  on  the  westerly  edge  of 
the  Merrimack  Common  adjacent  to  Elm  St 
between  Merrimack  and  Central  Sts.  [1/10/ 

,88] 

Manchester,  Crystal  Lake  Municipal 
Bathhouse.  Bodwell  Rd.  at  Crystal  Lake 
between  Corning  and  W.  Shore  Rds.  [5/28/ 
86] 

Merrimack  County 

Concord,  Concord-Pembroke  Bridge  [Four 
Bridges  in  New  Hampshire  TRJ.  Carries  US 
4/202/NH  9  over  the  Soucook  River  at 
town  line  between  Concord  and  Pembroke 
[1/24/88] 

Loudon  vicinity,  Loudon  Bridge  [Four  Bridges 
in  New  Hampshire  TR]  Carries  Old  NH 
106  over  the  Soucook  River  iVio  mi.  N  of 
Loudon-Concord  town  line  [12/24/85] 

NEW  JERSEY 

Gloucester  County 

City  unavailable,  Archeological  Site  No. 

28GL160.  Address  Restricted  [1/06/88] 
City  unavailable,  Archeological  Site  No. 

2BGL170,  Address  Restricted  [3/10/86] 
City  unavailable,  Archeological  Site  No. 

28GL162,  Adckess  Restricted  [3/10/86] 
City  unavailable,  Archeological  Site  No. 

28GL164.  Address  Restricted  [1/06/86] 
City  unavailable,  Archeological  Site  No. 

28GL171.  Address  Restricted  [3/10/86] 
City  unavailable,  Archeological  Site  No. 

28GL163,  Address  Restricted  [3/10/86] 
City  unavailable,  Whitall,  Charles.  House 

Site.  Address  Restricted  [1/02/86] 

Hudson  County 

Bayonncfter  2,  [1/24/86] 

Bayonne,  Port  Johnson  Historic  Soiling 

Vessels,  S  and  W  of  Pier  1  at  Port  Johnson 

[1/24/86] 
Jersey  City,  Loew's  Jersey  Theatre.  54  Journal 

Sq.  [10/17/85] 

Hunterdon  County 

Allerton,  Allerton  Village  Historic  District 

Intersection  of  NJ  31  with  Allerton  and 

Hoffman  Rds.  [10/04/85] 
City  unavailable,  Hoagland.  J.  Q.  andBrittin, 

N.  Farmstead.  NJ  31  [10/04/85] 
City  unavailable,  Huffman.  P.  and  Runkle.  J., 

Farmstead.  NJ  31  [10/04/85] 
City  unavailable.  Kenney,  /.  A.,  Farmstead, 

Stanton  Rd.  [10/04/85] 
City  unavailable.  Rowland's  Mills  Historic 

Archeological  District,  Address  Restricted 

[10/04/85] 
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NEW  lERSEV— ContiniMd 
Somenat  County 

City  unavailable,  Bonn,  J.  and  Reading.  J^ 

House,  Bwgess  Rd.  |10/M/i^ 
City  unavailable.  Cofmer,  Geerge  aadRie/er. 

G.  W^  House.  Btusna  Rd.  (lO/M/85) 
Qty  nnawAilaUc.  Fienuagton  Fairgrounds.  H] 

31  [10/04/85] 
City  unavailable,  Garabravt.  G  /,  Farmatead. 

Bartles  Comer  Rd.  (lO/Ot/tt) 
City  unavailabie,  Hoffinoa,  Abraham, 

Farmstead.  Old  Cfinton  Rd.  [lO/M/BS] 

NEWI^fEXICO  I 

Boinafino  County  I 

City  unavailable.  Maoa  Site  (LAr-aSI^ 
Addresa  Reatiicted  [10/07/85) 

NEW  YORK 

Albany  County 

Coknie,  Cohoea  Company  Head  Catahona, 
Dam  and  Headrace  (Colonie  Town  MRAJ, 
E  side  of  Cohoes  Crescent  Rd.  [12/11/85] 

Colonie,  Peck,  Charles,  House  fCoionie  Town 
MRA/.  8  N.  Lyoaa  Ave.  (10/03/86) 

Colonic.  Sdiairer  Dutch  Bam  [Calcaie  Tama 
MRAJ.  216  Vly  Rd.  [10/03/85] 

Eri«( 


Clarence,  Clarence  Hollow  Aicheobgfcat 
IXetriet.  Address  Restricted  [10/01/85] 

lOnsaCouBty 

Brooklyn.  AnA  Termiiiai  L 

Twenty-ninth  St  [3/21/86] 
Brooklyn.  Gowanus  Flushing  System, 

Douglass  St  between  Bond  aad  Nevina 

[12/08/85] 
Brooklyn.  TWenty-ninth  Street  Bridge, 

TwentyHdnth  St  [3/21/88] 

MonnwCouBty 

V,odieatBi.  Arcade  mil  paaer  Loop  MRAJ, 

26-32  A^Hdnct  St  |ia/o«/aa| 

Rochester,  Bofttiat  Taapk  BiuUmg  /bmer 

Loop  MMJ,  14  PmUte  St  [10/04/86] 
Rochester,  Ceatial  Dowmomi  YMCA  [Ltaer 

Loop  hmA].  100  Gibbs  St  [10/04/86] 
Rochester,  Salmon-Nusbaum  Building  {Inner 

Loop  MRAJ.  148  Clinton  Ave.  [18/04/85] 
Rochester,  Watts,  Ebenezer.  House  Paner 

Loop  MRAJ.  47  S.  Fitzhugh  St  [10/04/85] 
Rochester.  Yawman  andErbe  Building  (Inner 

Loop  MRAJ,  41  Chestnut  St.  [10/04/85] 

New  Yock  County  I 

Ne w  Yoriu  City  and  Subarban  Homes 
Company's  York  A  venae  Estate  and 
Shively  Sanitary  Tenements  Historic 
District,  1470-14B2  fYorii  Ave.,  507-S23  E. 
77th,  506-522  and  ^-541  E.  TBIh,  and  S0»- 
542  E  79th  Sts.  [9/02/86] 

New  York,  Racquet  Court  Clab  Building.  778- 
782  Sixth  Ave.  and  55-57  Twaoly-aixth  St 
[8/11/86] 

New  York,  Whitney  Mmaeum  of  American  ■ 
Art,  046-852  Madison  Ave.  [9/24/8^ 

Richmond  County 

Staten  Island,  Fountain-Mouquia  House  Site 
lAOBS-m-0007l.  Address  Restrictad  [1/31/ 
86] 


St  bridfe  in  a  core  on  the  N  aide  of  Urn 
Gfen  Falle  Fiseder  Canai  [10/25/85] 
den  Falls,  Sherman  Lime  Company  Kihm 
Ruins  [Glen  Falls  MRAJ.  E  of 
Shermantowm  Rd.  Bridff  [10/25/85] 

WashinclflB  County 

Fort  Edward,  Ruggi  Site  fAXJS-O^-OOMji 
Addreaa  Restiictad  (8/20/88) 

Westchester  County 

Mamaroneck,  Mamaroneck  Project  Baitding, 
Located  at  W.  Boston  Post  Rd.  and 
Mamaroneck  Ave.  [10/17/85) 

NORTH  CAKOUNA 

Bnmswick  County 

Southport  vicinity.  US  Coast  Guard  Station. 
Located  SW  of  Sonthport  on  Oak  bland 

Transylvania  County 

Brevard  vicinity.  Old  Pisgah  htm  and 
Cottages,  S  side  of  Blue  Ridge  Pkwy  S  mL 
W  of  intersection  with  NC 151  [4/14/86} 

OHIO 

Cuyaboga  County 

Qeveland  Heiglitt,  Ckrekmd  Heights  City 
Hall.  2953  MayfieM  Rd.  [8/28/88] 

Qeveiand.  Forest  City  Bank  BuOdii^  1400 
W.  Twenty-fifth  St  [6/02/86] 

Delaware  County 

Galena,  Galena  Municipal  Building.  9  W. 
Columbus  St  [6/16/8^ 


Wanes  Connly 

Glen  Falls.  Morgan  Lumber  Company  Dry 
Dock  Site  [Glen  Falls  MRAJ,  W  of  Murray 


iCoiBty 

Chardon.  US  Post  Office— Chardon  Main.  121 
South  St  [2/03/86] 

HamQton  County 

Cincinnati.  Lower  Price  HiltHiatoric  District. 

Roughly  bounded  by  W.  Ei^th  St..  Buma 

St.  Sixth  St  Viaduct,  and  Pttea  UO  {r/l6/ 

86] 
Wyoming.  Rychen,  John,  House  fWyoadag 

MRAJ.  224  W.  HiU  Ln.  [8/25/86] 

lefferaon  County 

Steubenville,  North  End  Fire  Station,  417 
North  St.  [ll/u/86] 

Lorain  County 

Lorain.  Erie  A  venue  Bridge.  Carries  US  6 
over  the  Block  River  and  B  &  O  RR  (3/16/ 
86] 

Lucas  County 

Toledo,  House  at  ise9 Franklin  Avenue,  1809 
Franklin  Ave.  (5/22/86) 

Mahoning  County 

Youngstown.  Masonic  Temple  [Downtown 
rotir«slow>  MAi%A  223-227  Wicfc  Am  (7/ 

23/86] 
Youngstown.  Youngstown  Vindicator 
Building  [Downtown  Youngstown  MRAJ. 
107  Vindicator  Sq.  [7/23/86] 

Miami  County 

Covington.  SteinhiblerReskimce,  402  S.  H(|b 
St  (4/08/86) 


OKLAHOMA 
GaifieU  County 

Covington  vicinity,  Sinclair  Production  Camp 
Machine  Shop  (9/26/86] 

ORBGON 

HamayCounty 

Qty  ■nevaiTobte.  Aichealegkal  Sfle  No. 

SSHAiaei,  Addrese  Reatrfcted  fl/27/80} 
City  anavaBafate.  Anheobgical  Site  No. 

35HA1263.  Address  Reatricted  [l[27t9Sl 

Marion  County 

City  onavaflable,  Little  North  Santiam 
Mining  District.  Wfflaraette  National 
Forest  [11/27/85) 

WaaovCMOly 

City  unavailable.  Anheokgical  SHa  No. 
35JAS9,  Addrea*  Reatricted  WvlVii 

PENNSYLVANIA 

DeUwaieCwaly 

E.  Landsdowne,  Landadowne  Theatre.  29  N. 

Landadowne  [9/18/86] 
Upper  Providence  Township,  Leedom 

Farmhouse,  Rose  Ttee  Fl.  [1I/06/8Q 

Franklin  County 

Mercersbuig,  Metceraburg  Inn,  Intersection 
of  PA  16  and  PA  75  [9/15/86] 


rComty 

Lancaster,  Rose  Brothers  Sr  Company 
Umbrella  Factory.  221-223  E.  Cheatnut  St 

[11/12/85] 


^County 

Hazleton,  Pennsylvania  Federal  Building.  146 
B.BRMdSt[6/U/8^ 

IVladelphia  County 

City  unavailable.  Archedogical  Area  "A", 

Addreaa  Restricted  [4/25/8^ 
Qty  unavailable,  Archeokgical  Area  "B^. 

AdUraea  Restricted  [4/2S/86) 
I%iladelphia,  Buildings  on  the  B  side  of  S. 

Front  Street  between  Pemberton  and 

Catherine  Streets,  E  side  of  S.  VntA  St 

between  Penberton  and  Catnerine  Sts.  [4/ 

25/86] 
Phflade^hla,  Engine  House  No.  48,  Located 

at  the  SE  comer  of  S.  Water  and  Reed  Sts, 

on  Lot  59  [4/25/86] 
Philadelphia,  Pier  M  [4/25/86) 
Phfladelphia,  Pier  30  [4/25/86] 

PUERTORICO 

AndbsMunidpaitty 

Aredbo,  Residencia  Colly  Toate,  00  de  Dtego 
Ave.  p/29/8e] 

Mayagnea  MnddpaBty 

Qtf  maivBilable,  Residencia  Bravo.  Mendex 

Vigo  St  No.  79  [7/09/86] 
tAayagoex,Residena'aHsyl:(ger(II}fi[ialm\  , 

San  Gennan  Munk^^ulily 

San  German.  Perichi.  faan  Ortiz,  Casa,  Calla 
Luna  No.  94  [7/14/86] 


RHODE  ISLAND 

KantCouoly 

Coventry,  Soutii  Main  Street  Katoric 
/7/stnc(,  S.  Main  St  [6/25/86] 

{Nowpart  County 

Jamestown  vicinity,  Buckingham  n(RI12S9J, 

Address  Restricted  [1/16/86] 
[amestown  vicinity,  KeelerllSite  (RI12S6J. 

Address  Restricted  [1/16/86] 
Jamestown, /a/nestoira  Town  Pound,  N.  Main 

Rd.  [1/16/86] 

Providence  County 

City  Unavailable,  Austin  Avenue,  Industrial 

Complex  [RI246J.  [5/22/86] 
City  unavaUable,  Cutler  Farm  Complex  and 

Tavern  Site  (RI424),  [5/22/86] 
Gloeester,  Barnes  Bam  and  Acid  Works 

Complex  (R1423),  Address  Resbicted  [6/ 

10/86] 
N.  Smithfield  and  Lincoln,  Blackstone  Coital 

and  Canal  Archaological  Site  (RI532J. 

Address  Restricted  [9/16/86] 
North  &nitfafield.  Smithfield  Road  Historic 

District.  Smithfiekl  Rd.  [5/15/86] 
Smidifield.  I<u|g//oiise  (R11344J,  lS[22[a6] 
Smithfield.  Saint  Thomas  Episcopal  Church 

and  Rectory,  Putnam  Pike  [6/17/88] 
Smithfield,  Steere's  Beach  Club  Site  (RI270J. 

Address  Restricted  [5/22/86] 

SOUTH  CAROLINA 

AikenCounty 

North  Augusta.  North  Augusta  Dispensary, 
Georgia  Ave.  [%l2&l»\ 

Hoiry  County 

Conway,  Atlantic  Coast  Line  Railroad  Depot 
[Conway  MRAJ.  Across  from  Kingston 
Lake  on  the  N  side  of  US  701  [8/05/86] 

SOUTH  DAKOTA 

Cuater  County 

City  unavailable,  Archeological  Site  No. 
39CU728,  Address  Restricted  [2/18/86] 

HamBn  County 

Frederick  vicinity.  West,  Abram  and  Anna. 

Farm  [Architecture  of  Finnish  Settlement 

TJtf.  3  mL  E  of  US  14  [11/13/65] 
Lake  Norden  vicinity, 
Matson.  Henry  and  Marie,  Farm 

[Architecture  of  Finnish  Settlement  TRJ.  3 

mi.  W  of  Lake  Norden  [11/13/86] 

TENNESSEE 
Grainger  County 

Powder  Springs.  Powder  Springs  Bridge.  Over 
Flat  Creek  in  community  of  Po%*der  SpriiHis 
[3/05/86]  ^^ 

Linooh  County 

Coldwater  vicinity,  Hobbs  Bridge,  Over  the 
Elk  River  [3/04/86] 

Rutherford  County 

Lascassas  vicinity.  Dement  House.  Cainsville 

Pfte  [2/07/86] 
Lascassas  vicinity,  Jarman  Farm.  Rte.  2, 

Cainsville  Pike  [2/07 fM] 

Unfeoi  County 

Chestoe,  Cftestaa  Btk&w,  S  of  Erwin  over  the 
Nolichucky  River  [3/06/86] 


TEXAS 
HaiiisaB  GouBly 

City  unavailable,  Archeological  Site  No. 

41HS74.  Address  Restricted  [4/30/86] 
Marshall,  Orsak.  Victor  M.  and  Kay,  Sharon. 

House.  106  S.  Edwards  St  [3/12/86] 

Jones  County 

Stamford,  House  at  710  E.  McHatg  [Stamford 
MRAJ.  710  E.  McHaig  [9/24/86] 

Leon  County 

Qty  unavailable,  Old  Alley  Road 

Andteohgical  Site  (4lLNl4aBJ.  Address 

Restricted  [4/22/86] 
Jewett  vidni^,  Archeohgical  Site  No 

41LNS2  [Bvansville  Mine  Sites  MRAJ. 

Miller  Cemetery  [4/29/86] 
Jewett  vicinity,  Archeological  Site  No. 

41LN111  [Bvansville  Mine  Sites  MRAJ,  (4/ 

29/86] 
Jewett  vicinity.  Archeological  Site  Np. 

41LN20B  [Evansville  Mine  Sites  MRAJ,  [4/ 

29/86] 

Umestooe  County 

City  unavailable,  Archeologioal  Site  No. 

41LN10S.  Address  Restricted  [5/01/86] 
City  unavailable.  Archeological  Site  No. 

41LN29A.  Address  Restricted  [5/01/86] 

Ttavis  County 

Austin  vicinity,  Archeological  Site  No. 

41TV875  [Canyon  Creek  MRAJ,  Address 

Restricted  [4/04/86] 
Austin  vicinity,  Archeological  Site  No. 

41TV747  [Canyon  Creek  MRAJ.  [1/31/86] 
Austin  vicinity,  Archeological  Site  No. 

4lTV74a [Canyon  CreekMRAJ.  [1/31/86] 
Austin  vicinity,  Archeological  Site  No. 

41TV755 [Canyon  CreekMRAJ,  [1/31/86] 
Austin  vicinity,  Archeological  Site  No. 

41TV7S7 [Canyon CreekMRAJ.  [1/31/86] 
Austin  vicinity,  Archeological  Site  No.  41 

/Canyon  Creek  MRAJ.  [1/31/86] 
Austin  vicinity,  Archeological  Site  No. 

41TV759 [Canyon  CreekMRAJ  [1/31/86] 
Austin  vicinity,  Archeological  Site  No. 

41TV779  [Canyon  Creek  MRAJ.  [1/31/86] 
Austin  vicinity,  Archeological  Site  No. 

41TV793 [Canyon  CreekMRAJ  [1/31/86] 
Austin  vicinity,  Archeological  Site  No. 

41TV794 [Canyon  CreekMRAJ.  [1/31/86] 
Austin  vicinity,  Archeological  Site  No. 

41TV795 [Canyon  CreekMRAJ,  [1/31/86] 
Austin  vicinity,  Archeological  Site  No. 

4lTV79e [Canyon  CreekMRAJ.  [1/31/86] 
Austin  vicinity,  Archeological  Site  No. 

4lTVaOO [Canyon  CreekMRAJ  [1/31/86] 
Austin  vicinity,  Archeological  Site  No. 

41TV004 [Canyon  CreekMRAJ  [1/31/88] 
Austin  vicinity,  Archeological  Site  No. 

41TV822 [Canyon  CreekMRAJ  [1/31/86] 
Austin  vicinity,  Archeological  Site  No. 

4lTVa23 [Canyon  CreekMRAJ  [1/31/86] 
Austin  vicinity,  Archeological  Site  No. 

41TV824 [Canyon  CreekMRAJ  [1/31/86] 
Austin  vicinity.  Archeological  Site  No. 

41TV825  [Canyon  Creek  MRAJ  [1/31/86] 
Austin  vicinity,  Archeological  Site  No. 

41TV82B [Canyon  CreekMRAJ  [1/31/86] 
Austin  vicinity,  Archeological  Site  No. 

41TV833 [Canyon  CreekMRAJ  [1/31/86] 
Austin  vicinity,  Archeological  Site  No. 

41TV834 [Canyon  CreekMRAJ  [1/31/88] 


Austin  vicinity,  Archeological  Site  No. 

41TV83S [Canyon  CreekMRAJ  [1/31/86] 
Austin  vicinity,  Archeological  Site  Na 

41TV898  [Canyon  Creek  MRAJ  [1/31/86] 
Austin  vicinity,  Archeological  Site  No. 

41TV837 [Canyon  CreekMRAJ  [1/31/86] 
Austin  vicinity,  Archeological  Site  No. 

41TV830  [Canyon  Creek  MRAJ  [1/31/86] 
Austin  vicinity,  Archeological  Site  No. 

41TV841  [Canyon  Creek  MRAJ  [1/31/86] 
Austin  vicinity,  Archeological  Site  Na 

41TV842  [Canyon  Creek  MRAJ  [1/31/86] 
Austin  vicinity,  Archeological  Site  No. 

41TV723 [Canyon  CreekMRAJ  [5/02/86] 
Austin  vicinity,  Archeological  Site  No. 

41TV73S  [Canyon  Creek  MRAJ  [5/02/86] 
Austin  vicinity,  Archeological  Site  No. 

41TV737 [Canyon  CreekMRAJ  [5/02/86] 
Austin  vicinity.  Archeological  Site  No. 

41TV73S [Canyon  CreekMRAJ  [5/02/86] 
Austin  vicinity,  Archeological  Site  Na 

41TV741  [Canyon  Creek  MRAJ  [5/02/86] 
Austin  vicinity,  Archeological  Site  No. 

41TV742  [Canyon  Creek  MRAJ  [5/02/86: 
Austin  vidnity,  Archeological  Site  No. 

41TV743  [Canyon  Creek  MRAJ  [5/02/86] 
Austin  vicinity,  Archeological  Site  No. 

41TV749 [Canyon  CreekMRAJ  [5/02/86] 
Austin  vicinity,  Archeological  Site  Na 

4lTV7dO [Canyon  CreekMRAJ  [5/02/86] 
Austin  vicinity,  Archeological  Site  No. 

41TV783  [Canyon  Creek  MRAJ  [5/02/86] 
Austin  vicinity,  Archeological  Site  Na 

4lTV78e [Canyon  CreekMRAJ.  [5/02/86] 
Austin  vicinity,  Archeological  Site  No. 

41TV772 [Canyon  CreekMRAJ  [5/02/86] 
Austin  vicinity,  Archeological  Site  No. 

41TV797  [Canyon  Creek  MRAJ  [5/02/86] 
Austin  vicinity,  Archeological  Site  Na 

41TV805  [Canyon  Creek  MRAJ.  [5/02/86; 
Austin  vicinity,  Archeological  Site  No. 

4lTVa07 [Canyon  CreekMRAJ  [5/02/86] 
Austin  vidnity,  Archeological  Site  No. 

41TVB09  [Canyon  Creek  MRAJ  [5/02/861 
East  Austin,  Administration  Building  [East 

Austin  MRAJ  1820  E  Eighth  St.  (5/12/86] 

WilUanuon  County 

Qty  unavailable,  Blockhouse  Creek 
Archeological  District.  Address  Restricted 
[4/14/86] 

VERMONT 

Duchesne  County 

Alburg  Springs,  Alburg  Springs  Border 
Station  [US  Border  Stations  in  Vermont 
TRJ  [9/22/86] 

Essex  County 

Beecher  Falls,  Beecher  Falls  Border  Station 

[US  Border  Stations  in  Vermont  TRJ  [S/U/ 

86] 
Canaan,  Canaan  Border  Station  [US  Border 

Stations  in  Vermont  TRJ  [9/12/86] 
.  Norton,  Ncfton  Border  Station  [US  Border 

Stations'in  Vermont  TRJ  [9/12/86] 

FMnklin  County 

East  Richford.  East  Richfbrd  Border  Station 

[US  Border  Stations  in  Vermont  TRJ  [9/12/ 

86] 
Highgate  Springs,  Highgate  ^mngs  Border 

Station  [US  Border  Stations  in  Vermont 

TRJ  [9/12/88] 
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VERMONT— Continued  ' 

Moraea  Line,  Morses  Line  Border  Station  fVS 

Bonhr  Stations  in  Vermont  TRJ,  [9/12/86] 
Richford.  Rich  ford  Border  Station  [US  Border 

Stations  in  Vermont  TRJ.  [9/12/86) 
West  Berkshire.  West  Berkshire  Border 

Station  [US  Border  Stations  in  Vermont 

TR],  [9/12/86] 

Grand  County 

Beebee  Plain.  Beebee  Plain  Border  Station 
[US  Border  Stations  in  Vermont  TR),  [9/22/ 
86] 


Grand  Isle  County 

Aibuig.  Alburg  Border  Station  [US  Border 
Stations  in  Vermont  TRJ.  [9/12/86] 

Orleans  County 

Derby  Line,  Derby  Line  Border  Station  [US 
Border  Stations  in  Vermont  TRJ.  [9/12/86] 

North  Troy,  North  Troy  Border  Station  [US 
Border  Stations  in  Vermont  TRJ.  [9/22/86] 

Washington  County 

Northfieid.  Vine  Street  Bridge.  [10/24/85], 

WASHINGTON 

» 
dark  County 

Vancouver,  Saint  fames  Cathedral.  204  W. 
Twelfth  St  [5/16/86] 

Cohonfaia  County  | 

Dayton,  Robinette,  Joseph.  House  [Historic 
Houses  of  Dayton  TRJ.  1201  S.  Fourth  [8/ 
13/86] 

Grays  Harfaor  County 

Montesano,  US  Post  Office— Montesano 
Main.  211  Pioneer  Ave.  [5/02/86] 

Skamania  County 

City  unavailable,  Archeological  Site  No. 
45SA113.  Address  Restricted  [7/22/86] 

Spokane  County 

City  unavailable,  Waikiki,  [10/11/85] 
WEST  VIRGINIA 


L 


Ohk)  County 

Wheeling,  Bridgeport  Bridge  [West  Virginia's 
Historic  Bridges  TR  S335-40-0.01J  Carries 
US  40  over  the  back  channel  of  the  Ohio 
River  between  Wheeling  Island.  WV  and 
Bridgeport.  OH  [6/30/86] 

Tylar  County 

City  unavailable.  Shirley  Bridge.  Carries 
62  over  McEIroy  Creek  [8/28/86] 

WISCONSIN  I 

Buffakt  County  | 

Alma.  Lock  and  Dam  No.  4  [Mississippi  River 
Locks  and  Dams  TRJ,  [2/25/86] 

Crawfocd  County  I 

Bridgeport.  Bridgeport  Historic  District, 
Junction  of  US  18  §nd  WI  60  [1/07/86] 

Lynxville.  Lock  and  Dam  No.  9  [Miasissij^i 
River  Locks  and  Dams  TRJ.  [2/25/86] 

Dane  County  .1 

Madison.  Main-King  Historic  District, 
Roughly  bounded  by  E.  Doty.  King.  E.  Main. 
Pinckney  and  E.  Wilson  SU.  [6/25/86] 


Grant  County 

Piatteville,  Main  Street  Commercial  District, 
Main  St  between  N.  and  S.  Benson  and  N. 
and  S.  Oak  [5/15/86] 

Iowa  County 

Spring  Green,  Wyoming  Methodist  Church 
and  Meeting  Hall.  WI 3  [7/11/86] 

La  Crosso  County 

City  unavailable.  North  Shore  Site  (LC18SJ, 

Address  Restricted  [11/01/85] 
City  unavailable.  Van  Aelstyne  Site  (LC109), 

Address  Restricted  [11/01/86] 
La  Crosse.  WAR  EAGLE  [47LCe3J.  Address 

Restricted  [12/06/05] 
Onalaska,  Richards-Hauser  Farmstead, 

N4980  Sank  Lake  Coulee  Rd.  [6/30/86] 

Marinette  County 

Marinette,  Lauerman,  Joseph,  House.  1975 
Riverside  Ave.  [11/14/85] 

Milwaukee  County 

Milwaukee,  Hariey-Davidson  Motorcycle 

Factory  Buildings  [West  Side  Area  MRAJ. 

3700  W.  )uneau  and  1147  N.  Thirty-eighth 

Aves.  [7/29/86] 
Milwaukee.  Hamischferger.  Henry,  House. 

3424  W.  Wisconsin  Ave.  [1/16/86] 
Milwaukee.  Mitchell.  Alexander,  House. 

[West  Side  Area  MRAJ  900  W.  Wisconsin 

Ave.  [1/16/86] 
Milwaukee.  Mitchell  Street  Historic  District, 

Includes  all  of  the  properties  with  frontage 

on  Mitchell  St.  and  Forest  Home  Ave.  and 

Pedestrian  Mall  [8/28/86] 
Milwaukee.  Sovereign  Apartments  [West 

Side  Area  MRAJ.  1810  W.  Wisconsin  Ave. 

[1/16/86] 
West  Allis,  Garfield  School  Building.  8495  W. 

National  Ave.  [1/03/86] 

Ozaukee  County 

Saukville,  Payne  Hotel,  310  E  Green  Bay 

Ave.  [3/03/88] 
Thiensville  Commercial  Historic  District 

Main  St  [4/10/86] 

Pierce  County 

City  unavailable.  Cedar  Street  Bridge. 
Carries  Cedar  St  over  the  Kinnickinnic 
River  [12/05/85] 

Price  County 

Keenan.  Jump  River  Bridge  (P-S0-090J,  [5/23/ 
86] 

Rock  County 

Edgerton,  Edgerton  Public  Grade  Schools,  118 
N.  Swift  St  [4/28/86] 

Sheboygan  County 

Sheboygan  vicinity,  Bachman  Site  (47SB202), 
Address  Restricted  [4/24/86] 

Taylor  County 

Aurora,  Polley  Lane  Bridge,  Carries  Polley 
Ln.  over  the  Yellow  River  [11/06/85] 

Ttempealeau  County 

Trempeauleau.  Lock  andJkun  No.  8 
[Mississippi  River  Locks  and  Dams  TRJ  [2/ 
25/86] 

Vernon  County 

Genoa,  Lock  and  Dam  No  8  [Mississippi  ' 
River  Locks  and  Dams  TRJ.  [2/25/86] 


WasUngtao  County 

Milwaukee.  West  Side  Commercial  Historic 
District,  [6/25/88] 

Winnebago  County 

Omro.  Hanson  House,  Oshkosh  Rd.  [12/06/ 
85] 

WYOMING 

■Big  Horn  County 

Greybull  U.S.  Post  Office— GreybuU  Main, 
401  Greybull  Ave.  [4/15/86] 

Fremont  County 

City  unavailable,  Archeological  Site  No. 
48FR2043.  Address  Restricted  [12/30/85] 

Park  County 

Powell  U.S.  Post  Office— Powell  Main,  270 
N.  Bent  St  [4/15/86] 

Uinta  County 

City  unavailable,  Hilliard  Station  Site 
(49UT2S3J,  Address  Restricted  [12/19/85] 

Properties  Determined  Eligil>l0  for  the 
National  Register  in  Fiscal  Year  1987 

ALASKA 

Sitka  Borough-Census  Area 

Petersburg.  Petersburg  Office  and  Garage. 
107  Fram  St  [10/00/86] 

Valdez-Cordova  Borough-Census  Area 

Cordova  vicinity,  BoswellBay  White  Alice 
Site  (49COR312),  Address  Restricted  [6/26/ 
87] 

ARIZONA 

Cochise  County 

Willcox,  Angle,  Joseph,  House,  [Willcox 
MRAJ.  [5/27/87] 

ARKANSAS 

Pulaski  County 

City  unavailable,  Beal-Burrow  Dry  Goods 
Building  [Charles  L  Thompson  Design 
Collection  TRJ  107  E.  Markham  St.  [3/27/ 
87] 

Little  Rock,  Back  Brothers  Department  Store 
[Little  Rock  Main  Street  MRAJ  505-507 
Main  St  [8/17/87] 

CALIFORNIA 

Del  Norte  County 

City  unavailable.  Redwood  School.  Hwy.  197 
between  Sultan  and  Peacock  Sts.  [2/18/87] 

El  Dorado  County 

City  unavailable,  State  Road  99  Masonry 
Features  (FMA-PO-89~tOJ,  Located  btwn. 
post  miles  16.^o  and  180  on  SR  89  [4/10/ 
87] 

Lake  County 

Lower  Lake  vicinity,  Anderson  Ranch 
Complex.  Rte.  53  [10/07/86] 

Loe  Angelae  County 

Los  Angeles.  Franklin  Avenue  Bridge,  Saint 
George  St  and  Myra  Ave.  [10/02/86] 

Los  Angeles.  University  Branch  [Los  Angeles 
Branch  Library  TRJ,  3420  University 
Avenue  [5/19/87] 


CALIFORNIA— Continued 

Vista.  Red  Bam,  139  N.  Santa  F»  [12/26/87] 

COLORADO 

Larimer  County 

Estes  Park  vicinity,  Homeetead  Meadows,  [7/ 
02/07] 

Pitkin  County 

City  unavailable,  Aspen  Block,  The  [Aspen 

MRAJ.  [3/06/87] 
Qty  unavaUable.  Cowenhoven  Block  [Aspen 

MRAJ.  [3/08/87] 
City  unavailable,  Smith-Elisha  House  [Aspen 

MRAJ,  [3/16/87] 

CONNECTICUT 

Middlesex  County 

East  Haddan  vicinity.  Bishop  Rockshelter 
[Lower  Connecticut  River  Valley 
Woodland  Period  Archeology  TRJ.  Address 
Restricted  [7/31/87] 

New  Haven  County 

New  Haven,  Elm  Street  Historic  District, 
Roughly  bounded  by  Wall,  Church.  Kim 
and  College  Sts.  [7/31/87] 

New  London  County 

Croton,  Thames  River  Railroad  Bridge 
[Movable  Railroad  Bridges  on  the 
Northeast  Corridor  in  Connecticut  TRJ, 
Address  restricted  [6/12/87] 

Lyme  vicinity.  Coudert  Ledge  No.  2  Site 
[Lower  Connecticut  River  Valley 
Woodland  Period  Archeology  TRJ,  Address 
Restricted  [7/31/87] 

DELAWARE 

r<fi>w  Casde  County 

Hockessin,  Dennison,  Samuel,  House, 

Limestone  Rd.  [5/11/87] 
Hockessin.  Gutherie-Dennison  Farmstead, 

Limestone  Rd.  [5/11/87] 
Hockessin,  Gutherie,  Hannah,  House  and 

Farmstead.  NW  comer,  Limestone  and 

Little  Baltimore  Rds.  [5/11/87] 
Wilmington,  Aquila  Derrickson  House. 

Limestone  Rd.  [5/11/87] 
Wilmington,  Gordon.  George  Building 

[Market  Street  MRAJ  112/30/06] 
Wihnington.  McKennan-Klair  House,  3401 

Limestone  Rd.  [5/11/87] 

Sussex  County 

Seaford.  Building  at  328  High  Street 
[Seaford's  Commercial  Buildings  TRJ,  328 
High  ^t  [2/18/87] 

FLORIDA 

Polk  County 

Lakeland.  Oates  Building,  230  S.  Florida  Ave. 
[4/06/87] 

GEORGIA 

Bamnv  County 

Statham  vicinity.  Vincent,  Rev.  Harrison. 
House,  Barber  Creek  Rd.  [10/03/86] 

Bartow  County 

Adairsville.  Bridge  No.  015/003Je/X/000Bl  N, 
Carries  CR  316  over  Oathkalooge  Creek 
[10/07/86] 
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Dougherty  County 

City  unavailable,  Flint  River  Bridge/GDOT 
Bridge  No.  005/00133/01239  N,  GA 133  [11/ 
14/88] 

Fayette  County 

Fayetteviile,  American  Legion  Post  IK, 
Glynn  St./GA  85SR85 112/22/86] 

INDIANA 

Allen  County 

Fort  Wayne,  US  Post  Office/Federal 
Building— Fori  Wayne  Main,  [6/10/87] 

Clark  County 

Borden  vicinity,  Muddy  Fork  of  Silver  Creek 
Watershed  (12CL199),  [Z/W/ST] 

Gibson  County 

City  unavailable.  Moore  Rockshelter 
(12Gmoj.  [1/18/87] 

Huntington  County 

Huntington,  Huntington  County  Bridge  No. 
127. 1%  mi.  S  of  the  center  of  the  city  of 
Huntington  [11/26/86] 

Posey  County 

City  unavailable,  Welbom  Village  (12P019J, 
Address  Restricted  [1/18/87] 

Sullivan  County 

Hutsonville  vicinity,  Hutsonville  Bridge, 
Carries  IN  154  over  the  Wabash  River  [7/ 
16/87| 

KANSAS 

Dickinson  County 

Heringtoa  Chicago,  Rock  Island,  and  Pacific 
Railroad  Herington  Passenger  Depot.  N. 
Sixth  St.  [7/28/87] 

Doniphan  County 

Highland  vicinity,  Long.  Dr.  John  S.,  Bam 

[Byre  and  Bluff  Bams  of  Doniphan  County 

TRJ,  [1/09/87] 
Leona.  Ritenour.  William.  Bam  [Byre  and 

Bluff  Bams  of  Doniphan  Couitty  TRJ,  [5/ 

07/87] 

Miami  County 

Osawatomie  vicinity.  Corey's  Ford  Bridge, 
Marais  des  Cygnes  River  [8/21/87] 

Sedgwi«d(  County 

Wichita,  East  Douglas  Avenue  Historic 
District  Extends  along  Douglas  from  near 
the  middle  of  the  400  blk.  E  dirough  the  800 
blk.  of  Rock  Island  St  [2/12/87] 

KENTUCKY 

Boone  County 

City  unavailable.  Stone  House  on  Garrison 
Creek  {Early  Stone  Buildings  of  Kentucky 
TRJ  [1/06/87] 

Clark  Coimty 

City  unavailable,  Archeological  Site 
(15CKS63J.  Address  Restricted  [7/17/87] 

Muhlenberg  County 

Rockport  vicinity.  Airdrie  Ironworks  [Early 
Stone  Building  of  Kentucky  TRJ.  Mouth 
[1/06/87] 


Nelson  County 

City  unavailable,  OldL  S-NStaUon  [Early 
Stone  Buildings  of  Kentucky  TRJ,  [1/06/87] 

Warren  County 

City  unavailable.  Old  Quarry  Office  [Early 
Stone  Buildings  of  Kentucky  TRJ,  [1/08/87] 

LOUISIANA 

Cameron  Parish 

Grand  Chenier  vicinity.  Archeological  Site 
No.  16CM61,  Address  Restricted  [10/10/86] 

Plaquemines  Parish 

New  Orleans  vicinity.  Fort  St.  Leon  (18PL35J. 
Address  Restricted  [9/29/87] 

SL  Landry  Parish 

City  unavailable,  Wartelle  flBSL75),  Burleigh 
fl8SL82J  andNezat  (16SL87J.  Address 
Restricted  [5/28/87] 

MARYLAND 

Baltimore  County 

Baltimore,  Bayview  Asylum:  Baltimore  City 
Hospital.  Johns  Hopkins  University  [4/07/ 
87] 

Prince  George's  County 

Avondale,  Avondale  Research  Center,  4900 
La  Salle  Rd.  [9/16/87] 

SL  Mary's  County 

Leonardtown  vicinity,  Abell's  Wharf 
Archeological  Site.  [10/31/86] 

MASSACHUSETTS 

Barnstable  County 

Osterville,  Swift,  EEC.  Store  [Bamstable 

MRAJ  699  Main  St  [9/18/87] 
W.  BamsUble.  Phinney— Smith  House 

[Bamstable  MRAJ,  315  Plum  St  [3/13/87] 

Bristd  County 

City  unavailable,  Bridge  Village  Historic      ^ 
District.  Extends  E  to  W  along  Elm  St.  and 
includes  the  Berkley-Dighton  Bridge  over 
the  Taunton  River  [4/16/87] 

Middlesex  County 

Cambridge,  Baker  House  [Cambridge  MRAJ, 

362  Memorial  Dr.  [1/23/67] 
Cambridge,  Biological  Laboratory 

[Cambridge  MRAJ.  16  Divinity  Ave.  [1/23/ 

87] 
C&mhriiige,  Kennedy.  The  [Cambridge  MRAJ, 

430-142  Massachusetts  Ave.  [1/23/87] 
Cambridge,  Kresge  Auditorium  [Cambridge 

MRAJ  Massachusetts  Ave.  at  Amherst  St 

[1/23/87] 
Cambridge,  MIT  Chapel  [Cambridge  MRAJ. 

Massachusetts  Ave.  at  Amherst  St  [1/23/ 

87] 
Cambridge.  Massachusetts  Institute  of 

Technology  Historic  District  [Cambridge 

MRAJ  [1/23/87J 

MICHIGAN 
Wayne  County 

Detroit  Preston,  David.  School.  1251 
Seventeenth  St  [11/12/86] 
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MINNESOTA 
Lake  County 

Two  Harbors,  Duluth  Sr  Iron  Range  Railway 
Ore  Dock  No.  6,  Agate  Bay  [10/22/86] 

MISSISSIPPI 

Hancock  County 

City  unavailable,  Elwood  Manor  [Bay  Street 
St  Louis  MRA],  902  N.  Beach  Blvd.  (11/21/ 
86] 

Hairiaon  County 

City  unavailable,  Richard  Archeological  Site 
(11HR83SJ.  Address  Restricted  [5/28/87] 

Jackson  County 

Ocean  Springs.  Delcastle  (The  Lee  House) 
[Ocean  Springs  MRAJ,  4010  Government 
St.  [4/20/87] 

Ocean  Springs,  Miss-La-Bama  [Ocean 
Springs  MRAJ,  243  Front  Beach  Dr.  [4/20/ 

Sunflower  County 

City  unavailable.  Shields  Archeological  Site 
(11SU527).  Address  Restricted  [5/28/87] 

MISSOURI  I 

Adair  County  ' 

Brashear  vicinity.  Salt  River  Bridge  (No. 
28S007).  Salt  River  [8/24/87] 

Buchanan  County 

St  [oseph,  American  Apartments,  425  N. 
Eleventh  St  [11/25/86]  j 

Franklin  County 

City  unavailable  vicinity.  Bridge  overBerger 
Creek,  Route  B.  Berger  Creek  [9/03/87] 

St  Charles  County 

Machens,  ICC  AB-102  (Sub  No.  13).  [1/30/87] 

MONTANA 


Big  Hon  County 

Lodge  Grass,  Lodge  Grass  Railroad  Depot 
[Lodge  Grass  MRA].  [8/03/87] 


Carbon  County  ' 

Bridger.  Hughes,  Stephen  and  Anna,  House 
[Bridger  MRAJ.  104  S.  E  St.  [9/15/87] 

Bridger,  McLean.  Archie,  Bungalow  [Bridger 
MRA).  [7/21/87] 

NEW  JERSEY 

Atlantic  County  [ 

Atlantic,  US  Post  Office— Atlantic  City,  S/E/ 
C  Pacific  and  Pennsylvania  Ave.  [10/07/86] 

NEW  MEXICO 

Bernalillo  County 

Albuquerque,  Saint  Anthony's  Orphanage — 
Albuquerque  Jobs  Corps  Center.  1500 
Indian  School  Rd.  NW  [6/04/87] 

NEW  YORK 

Essex  County 

Ticonderoga.  Building  at  111,  113.  and  115 
Montcalm  Street.  111-115  Montcalm  St  17/ 
30/87]  J 

Suffolk  County 

City  unavailable.  Hubbs-Burr  House,  303  Burr 
Rd.  [2/05/87] 


NORTH  DAKOTA 
CaaaCooBty 

Fargo,  Elliot-Powers  House  and  Garage 

[North  Fargo  MRAJ,  702-704  Broadway  [4/ 

07/87] 
Fargo,  Monticello-Mount  Vernon-Arlington 

Apartments  [North  Side  MRAJ,  711-719 

Broadway  [4/07/87] 

Dickay  County 

Oakes  vicinity,  Patterson  Octagonal  Bam 
[North  Dakota  Round  Bams  TRJ,  SR  38 
[10/01/86] 

OHIO 

Cuyahoga  County 

Cleveland,  Bing  Building,  510-512  Prospect 
Ave.  [6/10/87] 

Cleveland.  Jones  Home  for  Children 
[Brooklyn  Centre  MRAJ,  3518  W.  Twenty- 
fifth  St  [3/19/87] 

Franklin  County 

Columbus,  Cambridge  Arms  [East  Broad 
Street  MRAJ  926  E.  Broad  St.  [3/09/87] 

Hamilton  County 

Cincinnati.  Garfield  Place  Housing,  Roughly 
bounded  by  Elm  St  on  the  W  and  Walnut 
St  on  the  E  [2/25/87] 

Jefferson  County 

Mingo  Junction.  Saint  Agnes  Roman  Catholic 
Church  [Mingo  Junction  MRAJ,  230  Saint 
Qair  Ave.  [3/17/87] 

Lucas  County 

Toledo,  Madison  Avenue  Historic  District, 
Madison,  Adams  and  Huron  Sts.  [12/02/86] 

Toledo.  Osterman's — Kresge,  407  Adams  St 
[10/09/86] 

Toledo,  Valentine.  401 N.  Saint  Clair  St  [10/ 
09/86] 

Montgomery  County 

Madison.  Weaver  House.  On  a  In.  off  Wolf 
Creek  Pike  320  meters  E  of  R. ).  Nolan  Rd. 
r   [12/15/86] 

PENNSYLVANLV 

Berks  County 

Reading,  Pomeroy's  Department  Store 
Complex.  600-620  Penn  and  1-25  S.  Sixth 
Sts.  [10/22/86] 

Lancaster  County 

City  unavailable,  Conestoga  Steam  Cotton 
Mill  Complex.  [1/15/87] 

Philadelphia  County 

Philadelphia.  Atwater  Kent  Manufacturing 
Company,  4700  Wissahickon  Ave.  [1/15/87] 

Philadelphia.  Ogontz  Hall.  7165-7181  Ogontx 
Ave.  [7/09/87] 

PUERTO  RICO 

Aredbo  Munidpelity 

Arecibo.  La  Case  de  los  Soles  Truncoa,  58 
Avenida  Jose  de  Diego  [10/01/86] 

Barceloneta  Municipality 

City  unavailable.  Ensenada  Archeological 
Site.  Address  Restricted  [2/17/87] 


SaUnaa  Municipality 

City  unavailable,  Caaa  Jaime  Acosta  y  Fores, 
Calle  Doctor  Veve  No.  70  [11/10/88] 

SOUTH  DAKOTA 

Bon  Homme  County 

Tabor  Township  vicinity,  Hruska,  John, 

Rubblestone  Bam  [Czech  Folk 

Architecture  of  Southeastem  South  Dakota 

MRAJ,  [7/06/87] 
Tabor  Township  vicinity,  Hruska,  John,  Log 

House  [Czech  Folk  Architecture  of 

Southeastem  South  Dakota  MRAJ,  [7[(»l 

871 

Harding  County 

Reva  vicinity.  Battle  of  Slim  Buttes  Historic 
Site  [Harding  and  Perkins  Counties  MRAJ, 
Reva  Gap,  S  side  of  SD  20  about  iVi  mL  W 
of  Reva  [5/19/87] 

Jackson  County 

Camp  Cook.  Saint  Ann's  Catholic  Church 
[Harding  and  Perkins  Counties  MRAJ  First 
St.  [4/10/87] 

Pennington  County 

City  unavailable,  Archeological  Site  No. 
3gPN359.  Black  Hills  National  Forest  [1/07/ 
87] 

Perkins  County 

White  Butte  vicinity,  L'berty  No.  70  School 
[Harding  and  Perkins  Counties  MRAJ,  SVi 
mi.  SW  of  White  Butte  [4/10/87] 

TENNESSEE 

Grundy  County 

Coalmont  Coalmont  Coke  Ovens  [Grundy 
County  MRAJ,  W  of  Sweeton  Hill  Rd.  [4/ 
01/87] 

TEXAS 

Bastrop  County 

Bastrop,  Osbom,  T.  C  Tenant  House,  [Uilyil 
86] 

Bexar  County 

San  Antonio.  Rogers  Site  (41BX22),  [1/12/87] 
Brazoa  County 

Bryan.  Archeological  Site  No.  41BZ86. 
Address  Restricted  [1/08/87] 

El  Paso  County 

El  Paso.  El  Paso  Engine  Servicing  Yard 
Historic  District  (See  Also:  Broadway  Yard 
Freighthouse),  El  Paso  Engine  Serviejng 
Yard  [2/13/87] 

Robertson  County 

Calvert  Mine  vicinity,  Archeological  Site  No. 
41RT260.  Address  Restricted  [9/18/87] 

Tarrant  County 

Fort  Worth,  Broadway  Yard  Freighthouse 
(See  Also:  El  Paso  Servicing  Yard  Historic 
District),  Broadway  Yard  [2/13/87] 

Travis  County 

Austin  vicinity,  Archeological  Site  No. 

41TV1106  [Canyon  Creek  MRA,  Address 

Restricted  [10.31/86] 
Austin  vicinity,  Archeological  Site  No. 

41TV778  [Canyon  Creek  MRAJ.  [1/31/87] 


TEXAS— Continued 
Victoria  County 

Victoria.  Buhler,  F.  S.,  House,  210  E  Juan 

Unn  [12/09/86] 
Victoria,  Magnolia  Service  Station  No.  122 

[Victoria  Multiple  Resource  AreaJ,  108  S. 

William  St  [12/09/86] 
Victoria,  O'Connor,  Thomas,  House  [Victoria 

Multiple  Resource  AreaJ  501  N.  Vine  [12/ 

09/86] 
Victoria,  Southern  Pacific  RR  Guadalupe 

Bridge  [Victoria  Multiple  Resource  AreaJ 

[12/08/86]  • 


UTAH 
Summit  County 

Kamas,  High  Mountain  Dams,  Bonneville 
Unit  [1/09/87] 

WASHINGTON 

King  County 

Duval  vicinity,  Dougherty  Farmstead,  NE 
Cherry  Valley  Rd.  [11/19/88] 

Thurston  County 

Olympia,  Donald  Building  [Downtown 
Olympia  MRAJ,  205—213  E.  Fifth  [6/17/87] 

Olympia,  Elks  Building  [Downtowh  Olympia 
MRAJ,  607—613  S.  Capitol  Way  [6/17/87] 


Olympia.  Hotel  Olympian  [Downtown 

Olympia  MRAJ  519  S.  Washington  [6/17/ 

87] 
Olympia.  Olympia  Knitting  Mills  [Downtown f^ 

Olympia  MRAJ  514—524  S.  Jefferson  [6/ 

17/87] 
Olympia,  Security  Building  [Downtown 

Olympia  MRAJ  203  E  Fourth  [8/17/87] 

WISCONSIN 

Waukesha  County 

Hartland.  White  Elm  Nursery  [Hartland 
Multiple  Resource  AreaJ  621 W.  Capitol 
Dr.  [12/08/86] 


PROPERTIES  REMOVED  FROM  THE  DETERMINED  ELIGIBLE  LIST 

The  following  properties  have  been  demoUshed  and/or  removed  from  the  Determination  of  Eligibility  List 


Properties  Removed  From  the  Determined 
Eligible  List  in  Fiscal  Year  1987 

ALABAMA 

Lowndes  County 

Burkville,  Fillmore  Tithing  Office  [Tithing 
Office  and  Granaries  of  the  Mormon 
Church  Thematic  ResourceJ  [5/01/87] 


Burkville,  Heath,  Charles,  House  [Mining 
Boom  Era  Houses  Thematic  Resources  J 
364  Park  [5/01/67] 

Burkville.  Hill  Street  Bridge,  Carries  Hill  St 
[8/26/87] 

Burkville,  Provo  Train  Station,  [5/01/87] 


Burkville,  Snelgrove,  Charles  R.,  House,  744 
South  W.  Temple  St.  [5/01/87] 

[FR  Doc.  88-6107  FUed  5-23-68;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  440 
[FRL-3361-7] 

Ore  Mining  and  Dressing;  Point  Source 
Category,  Effluent  Limitations 
GuideHnM,  Pretreatment  Standards, 
and  New  Source  Performance 
Standards 


:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 


summary:  This  regulation  establishes 
effluent  limitations  guidelines  and 
standards  limiting  the  discharge  of 
pollutants  into  navigable  waters  by 
existing  and  new  sources  that  conduct 
gold  placer  mining  operations.  The 
Clean  Water  Act  and  a  consent  decree 
require  EPA  to  issue  this  regulation. 

This  regulation  establishes  effluent 
limitations  guidelines  based  on  "best 
practicable  technology"  (BPT)  and  "best 
available  technology"  (BAT),  and  new 
source  performance  standards  (NSPS) 
based  on  "best  demonstrated 
technology". 

dates:  In  accordance  with  40  CFR  Part 
23  (50  FR  7288.  February  21. 1985),  this 
regulation  shall  be  considered  issued  for 
purposes  of  judicial  review  at  1:00  p.m. 
Eastern  time  on  June  7, 1988.  This 
regulation  shall  become  effective  July  7. 
1988. 

Under  section  509(b)(1)  of  the  Clean 
Water  Act  judicial  review  of  this 
regulation  can  be  made  only  by  Hhng  a 
petition  for  review  in  the  United  States 
Court  of  Appeals  within  120  days  after 
the  regulation  is  considered  issued  for 
ptuposes  of  judicial  review.  Under 
secUon  509(bK2)  of  the  Qean  Water  Act, 
the  requirements  in  this  regulation  may 
not  be  challenged  later  in  civil  or 
criminal  proceedings  brought  by  EPA  to 
enforce  these  requirements. 

The  compliance  date  for  new  source 
performance  standards  (NSPS)  is  the 
date  the  new  source  begins  operations. 
ADOftESSCS:  Address  questions  on  the 
final  rule  to:  Mr.  Willis  Umholtz, 
Industrial  Technology  Division  (WH- 
552),  U.S.  Environmental  Protection 
Agency,  401  M  Street  SW.,  Washington. 
DC  20460.  Attention:  Gold  Placer  Mine 
Rules.  The  basis  for  this  regulation  is 
detailed  in  four  major  documents.  See 
Supplementary  Information  (under  "XV. 
Availability  of  Technical  Information") 
for  a  description  of  each  document. 
Copies  of  the  technical  and  economic 


documents  may  be  obtained  from  Ae 
National  Tedmical  Information  Service. 
Springfieid.  Virgiroa  22161  (703/4B7- 
6000).  Technical  information  may  be 
obtained  by  writing  Mr.  Willis  Umholtz, 
Industrial  Technology  Division  (WH- 
5521,  U.S.  Environmental  Protection 
Agency,  401 M  Street  SW..  Washfagton, 
DC  20460  or  by  calling  202/382-7126. 
Additional  economic  information  may 
be  obtained  by  writing  Mr.  Mitchell 
Dubensky,  Economic  Analysis  Branch 
(WH-586),  U.S.  Environmental 
Protection  Agency,  401  M  Street  SW„ 
Washington.  DC  20460,  or  by  caQiag 
202/382-5388. 

The  record  for  the  final  rule  will  be 
available  for  pubUc  review  not  later 
than  July  28. 1988.  at  the  EPA  Public 
Information  Reference  Unit  Room  2S04 
(Rear)  (EPA  Library). 

FOR  RiRTHER  INFORMATION  CONTACT: 

Mr.  Ernst  P.  Hall.  202/382-7126. 

SUPPLEMENTARY  INFORMATION: 

Organization  of  This  Notice 

I.  Legal  Authority 

n.  Scope  of  this  Rulemaking 

A.  Overview  of  the  Subcategory 

B.  Prior  EPA  Regulations 

III.  Sunmary  of  Legal  Background 

A.  Best   Practicable   Control   Technology 
(BPT) 

B.  Best  Available  Technology  (BAT) 

C.  Best   Conventional    Pollutant   Control 
Technology  (BCT) 

D.  New   Source   Performance   Standards 
(NSPS) 

IV.  Summary  of  Data  Gathering,  Analysis 
Methodology,  Proposed  Regulation  and 
Notices  of  New  Information 

A.  Notice  of  Proposed  Rulemaking 

1.  Data  Gathering  Efforts  Before  Propos- 
al 

2.  Proposed  Regulation 

a  First  Notice  of  New  Information  (First 

NOA) 
C.    Second   Notice    of   New    Information 

(Second  NOA) 

1.  Data  Gathering  EfforU  in  1980 

2.  New  Regulatory  Alternatives 

V.  Control  and  Treatment  Technology  Op- 
tions and  Basis  for  Final  Regulation 

A.  Control  and  Treatment  Technologies 

1.  Simple  Settling  Technology 

2.  Wastewater  Reduction 

3.  Chemically  Assisted  Settling 

4.  Other  Technologies  Considered 

5.  Innovative  Technologies 

B.  Subcategorization 

.  C.   Technology   Basis   and   Rationale   for 
Final  Regulation 
BPT 
BAT 
BCT 
NSPS 


VL  Economic  Considerations 

A.  Costs  and  Economic  Impacts 

B.  Economic  Methodology 

C.  Changes  in  the  Economic  Methodology 

D.  Baseline  Analysis 

E.  Economic  Impacts 

F.  Regulatory  Flexibility  Analysis 

G.  Cost-EHectiveness 

H.  Executive  Order  12291 
L  SBA  Loans 
VIL  Nonwater  QuaUty  Aspects  of  Pollution 
Control 

A.  Air  Pollution 

B.  Solid  Waste 

C.  Energy  Requirements 

D.  Consumptive  Water  Loss 

Vm.  Permits  for  Dredged  or  Fill  Material 

IX.  Pollutants  and  Facilities  Not  Regulated 

A.  PollutanU  Not  Regulated 

B.  Facilities  Not  Regulated 

X.  Public   Participation   and   Response    to 
Major  Comments 

XL  Best  Management  Practices  (BMP) 

Xn.  Upset  and  Bypass  Provisions 

Xm.  Variances  and  ModiRcations 

XTV.    Implementation    of    Limitations    and 

Standards 

A.  Relahonship  to  NPDES  Permits 
XV.  Availability  of  Technical  Information 
XVL  List  of  Subjects  in  40  CFR  Part  440 
XVn.  Appendices 
Appendix  A — Abbreviations.  Acronyms,  and 

Other  Terms  Used  in  this  Notice 

I.  Legal  Authority 

This  regulation  is  being  promulgated 
under  the  authority  of  sections  301,  304 
(b),  (c)  and  (e),  306,  307,  and  501  of  the 
Clean  Water  Act  (The  Federal  Water 
Pollution  Control  Act  Amendments  of 
1972.  as  amended  by  the  Clean  Water 
Act  of  1977  and  the  Water  Quality  Act 
of  1987)  (the  Act),  33  U.S.C.  1311, 1314 
(b).  (c)  and  (e).  1315. 1317,  and  1361;  86 
Stat  816.  Pub.  L  92-500;  91  Stat.  1567. 
Pub.  L.  95-217;  101  Stat.  7.  Pub.  L  100-4 
("the  Act").  This  regulation  is  also  being 
promulgated  in  response  to  the  Consent 
Decree  in  Trustees  For  Alaska  v. 
Thomas.  No.  A85-440  (D.  Alaska,  May  7. 
1966)  as  modified  February  1. 1988. 

n.  Scope  of  this  Rulemaking 

Tills  final  regulation,  which  was 
proposed  on  November  20, 1985  (50  FR 
47982),  establishes  effluent  limitations 
guidelines  and  standards  for  existing 
and  new  source  gold  placer  mine 
facilities. 

lliis  preamble  describes  the  legal 
atitfiority  and  backgroimd.  the  techiucal 
and  economic  bases,  and  other  aspects 
of  the  final  regulations.  The 
abbreviations,  acronyms,  and  other 
terns  used  in  the  Supplementary 
Information  section  are  defined  in  , 
^ipendix  A  to  this  notice.  \ 


This  final  regulation  is  supported  by 
four  major  documents,  three  of  which 
are  available  from  the  National 
Technical  Information  Service. 
Analytical  methods  are  discussed  in 
"Sampling  and  Analysis  Procedures  for 
Screening  of  Industrial  Effluents  for 
Priority  Pollutants."  EPA's  technical 
conclusions  are  detailed  in  the 
"Development  Document  for  Effluent 
limitations  Guidelines  and  Standards 
for  the  Gold  Placer  Mine  Subcategory  of 
the  Ore  Mining  and  Dressing  Point 
Source  Category."  The  Agency's 
economic  analysis  is  found  in 
"Economic  Impact  Analysis  of  Effluent 
Limitations  Guidelines  and  Standards 
for  the  Gold  Placer  Mine  Subcategory." 

A  Overview  of  the  Subcategory 

The  gold  placer  mine  subcategory  is 
comprised  of  facilities  that  mine  and 
process  gold  placer  ores  using  gravity 
separation  methods  to  recover  the  gold 
metal  contained  in  the  ore.  A  placer  is  a 
superficial  gravel  or  alluvial  deposit 
often  deposited  by  flowing  water.  These 
deposits  can  be  mined  by  open  cut  or 
dredge  methods  and  the  gold  containing 
placer  material  processed  to  separate 
the  gold  &t)m  the  remaining  materials 
(gangue).  Water  is  used  as  a  hydraulic 
media  to  allow  gravity  separation  of  the 
metallic  gold  particles  from  the  gangue 
using  any  of  a  variety  of  {vocessing 
equipment  such  as  sluices,  jigs  spirals, 
tables,  etc.  The  water  after  use  as  a 
separation  media  carries  laige  amounts 
of  suspended  soil  materials  including 
metals  characteristics  of  Uie  gangue 
being  removed.  A  more  complex 
discussion  of  gold  placer  mining  is  foimd 
in  the  preamble  to  the  proposed 
regulation  (50  FR  47962). 

There  were  a  total  of  457  open  cut 
gold  placer  mines  (grating  in  1986  in 
the  United  States.  Of  this  total  192 
operated  in  Alaska  and  285  operated  in 
the  48  contmninous  states  (lower  48).  In 
addition  to  the  open  cut  placer  mines 
there  were  five  dredges  operating  on 
shore  in  Alaska  and  one  in  tiie  lower  4& 
EPA  estimates  that  nationwide  1.750 
persons  were  employed  in  open  cut 
mines  and  about  170  persons  were 
employed  in  dredge  operations.  In 
Alaska  850  persons  were  employed  in 
open  cut  mines  and  about  100  persons 
were  employed  in  dredge  operations. 
EPA  also  estimates  that  nationwide,  the 
open  cut  mines  processed  17.75  million 
cubic  meters  (23.22  million  cubic  yards) 
of  ore  to  produce  about  284.000  troy 
ounces  of  fine  gold.  In  Alaska,  mines 
processed  an  estimated  8.24  million 
cubic  meters  (10.78  million  cubic  yards) 
of  ore  to  produce  172,300  troy  ounces  of 
fine  gold.  Nation%vide,  the  raw  wastes 
bom  open  cut  mines  include  2,005,000 


metric  tons  (kkg)  (2,206,000  tons)  total 
suspended  solids  (TSS)  and  467,400 
kilograms  (kg)  (1.208.300  lbs)  toxic 
metals.  In  Alaska  the  raw  wastes  bom 
these  operations  included  970.400  kkg 
(1.067.400  tons)  TSS  and  213,500  kg 
(469.700  lbs)  toxic  metals.  All  of  the  gold 
placer  mines  and  dredges  are  (hrect 
discharges  and  there  are  no  known 
indirect  dischargers. 

B.  Prior  EPA  Regulations 

EPA  already  has  promulgated  effluent 
limitations  guidelines  and  standards  for 
twelve  subcategories  in  the  Ore  Mining 
and  Dressing  Point  Source  Category. 
This  regulation  for  gold  placer  mines  is 
an  additional  subcategory  of  the  Ore 
Mining  and  Dressing  Point  Source 
Category.  A  more  complete  history  of 
the  EPA  regulations  of  ore  mining  and 
dressing  is  contained  in  the  preamble  to 
the  proposed  regulation  (50  FR  47962). 

m.  Summary  of  Legal  Background 

The  Federal  Water  Pollution  Control 
Act  Amendments  of  1972  established  a 
comprehensive  program  to  "restore  and 
maintain  the  chemical,  physical,  and 
biological  integrity  of  the  Nation's 
waters,"  section  101(a).  To  implement 
the  Act  EPA  was  to  issue  effluent 
limitations  guidelines,  pretreatment 
standards  and  new  source  performance 
standards  for  industrial  dischaigers. 

The  Act  included  a  timetable  for 
issiring  these  standards.  However.  EPA 
was  imable  to  meet  many  of  the 
deadlines  and.  as  a  result  in  1976.  it  was 
sued  by  several  environmental  groups. 
In  settling  this  lawsuit,  EPA  and  the 
plaintiffs  executed  a  "Settlement 
Agreement"  which  was  approved  by  the 
District  Court.  This  Agreement  required 
EPA  to  develop  a  program  and  adhere  to 
a  schedule  in  promulgating  effluent 
limitations  guidelines,  pretreatment 
standards,  and  new  source  performance 
standards  for  85  "priority"  pollutants 
and  classes  of  pollutants  for  21  major 
industries.  See  Natural  Resources 
Defense  Council,  Inc.  v.  Train,  8  ERC 
2120  (D.D.C.  1976),  modified,  12  ERC 
1833  (D.D.C.  1979),  modified  by 
additional  orders  of  October  26. 1982, 
August  2, 1983.  January  6, 1984,  July  5, 
1984.  January  7. 1985.  April  24, 1986  and 
January  8, 1987.  Promulgation  of  the  Ore 
Mining  and  Dressing  Point  Source 
Category  regulation  40  CFR  Part  440  (49 
FR  54508,  December  3. 196^).  satisfied 
the  requirements  of  the  1976  Consent 
Decree  with  regard  to  the  ore  mining 
and  dressing  category.  Therefore, 
today's  regulation  is  not  issued  pursuant 
to  that  agreement 

Many  of  the  basic  elements  of  the 
Settlement  Agreement  were 
incorporated  into  the  Clean  Water  Act 


of  1977.  Like  the  agreement  the  Act 
stressed  control  of  toxic  pollutants. 
including  the  65  priority  pollutants.  In 
addition,  to  strengthen  the  toxics  control 
program,  section  304(e)  of  the  Act 
authorizes  the  Administrator  to 
prescribe  "best  management  practices" 
("BMP')  to  prevent  the  release  of  toxic 
and  hazardous  pollutants  from  plant  site 
runoff,  spillage  or  leaks,  sludge  or  waste 
disposal,  and  drainage  from  raw 
material  storage  associated  with,  or 
ancillary  to,  the  manufacturing  or 
treatment  process. 

On  August  5, 1985,  the  Trustees  for 
Alaska  sued  EPA  in  Federal  District 
Coiirt  in  the  District  of  Alaska  seeking 
an  injimction  requiring  the  Agency  to 
co^^>lete  this  rulemaking.  In  a  consent 
decree  entered  into  by  the  parties  and 
approved  by  the  Court  EPA  agreed  to 
promulgate  this  regulation  by  October 
30, 1987.  Trustees  for  Alaska  v.  EPA.  No. 
A85-M0  Civ.  (D.  Alaska,  May  7. 1986). 
In  October  of  1987,  EPA  filed  with  the 
Court  a  motion  to  modify  the  Consent 
Decree  to  provide  the  Agency  until  May 
9. 1986.  to  complete  the  rulemaking  on 
the  grounds  that  the  Agency  needed 
more  time  to  conduct  additional  data 
gathering  and  analysis  activities  that 
had  not  been  contemplated  in  the 
previous  schedule.  The  Court  granted 
the  Agency's  motion  on  February  1. 
1988. 

Under  the  Act  the  EPA  is  to  establish 
a  number  of  different  kinds  of  effluent 
limitations  guidelines  and  standards. 
These  are  discussed  in  detail  in  the 
preamble  to  the  proposed  regulations 
and  in  the  Development  Document  They 
are  summarized  briefly  below.  The  Act 
directs  EPA  to  promulgate  Pretreatment 
Standards  for  Existing  and  New  Sources 
(PSES  and  PSNS)  to  prevent  the 
discharge  of  pollutants  that  pass 
through,  interfere  with,  or  are  otherwise 
incompatible  with  the  operation  of  a 
publicly-owned  treatment  works 
(POTW).  EPA  is  not  promulgating 
pretreatment  standards  because  there 
are  no  indirect  discharging  gold  placer 
mines  and,  in  light  of  the  nature  of  this 
industry,  none  are  anticipated. 

A.  Best  Practicable  Control  Technology 
(BPT) 

BPT  limitations  are  generally  based 
on  the  average  of  the  best  existing 
performance  by  plants  of  various  sizes, 
ages,  and  unit  processes  within  the 
category  or  subcategory. 

In  establishing  BPT  limitations,  EPA 
considers  the  total  cost  in  relation  to  the 
age  of  equipment  and  facilities  involved, 
the  processes  employed,  process 
changes  required,  engineering  aspects  of 
the  control  technologies,  and  nonwater 
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quality  environmental  impacts 
(including  energy  requirements).  The 
total  cost  of  applying  the  technology  is 
balanced  against  the  effluent  reduction. 

B.  Best  Available  Technology  (BAT) 

BAT  limitations,  in  general,  represent 
the  best  existing  performance  in  the 
industrial  subcategory  or  category,  llie 
Act  establishes  BAT  as  the  principal 
national  means  of  controlling  the  direct 
discharge  of  toxic  and  nonconventional 
pollutants  to  navigable  waters. 

In  arriving  at  BAT,  the  Agency 
considers  the  age  of  the  equipment  and 
facilities  involved,  the  process 
employed,  the  engineering  aspects  of  the 
control  technologies,  process  changes, 
the  costs  and  economic  impact  of 
achieving  such  effluent  reduction,  and 
nonwater  quality  environmental 
impacts.  The  Agency  retains 
considerable  discretion  in  assigning  the 
weight  to  be  accorded  these  factors. 

C.  Best  Conventional  Pollutant  Control 
Technology  (BCT) 

The  1977  Amendments  added  section 
301(b)(2)(E)  to  the  Act  establishing  "best 
conventional  pollutant  control 
technology"  (BCT)  for  discharges  of 
conventional  pollutants  from  existing 
industrial  point  sources.  Section 
304(a)(4)  designated  the  following  as 
conventional  pollutants:  Biochemical 
oxygen  demanding  pollutants  (BODs), 
total  suspended  solids  (TSS),  fecal 
coliform.  pH,  and  any  additional 
pollutants  deflned  by  the  Administrator 
as  conventional.  The  Administrator 
designated  oil  and  grease  as  an 
additional  conventional  pollutant  on 
July  30, 1979  (44  FR  44501). 

BCT  is  not  an  additional  limitation  but 
replaces  BAT  for  the  control  of 
conventional  pollutants.  In  addition  to 
other  factors  specified  in  section 
304(b)(4)(B).  the  Act  requires  that  BCT 
limitations  be  established  in  light  of  a 
two  part  "cost-reasonableness"  test 
American  Paper  Institute  v.  EPA,  660 
F.2d  954  (4th  Cir.  1981).  The  first  test 
compares  the  cost  for  private  industry  to 
reduce  its  conventional  pollutants  with 
the  costs  to  publicly  owned  treatment 
works  to  achieve  similar  reduction  of 
these  pollutants.  The  second  test 
examines  the  cost-effectiveness  of 
additional  industrial  treatment  beyond 
BPT.  EPA  must  find  that  limitations  are 
"reasonable"  under  both  tests  before 
establishing  them  as  BCT.  In  no  case 
may  BCT  be  less  stringent  than  BPT. 

EPA  first  published  its  methodology 
for  carrying  out  the  BCT  analysis  on 
August  19. 1979  (44  FR  50372).  In  the 
case  mentioned  above,  the  Court  of 
Appeals  ordered  EPA  to  correct  data 
errors  underlying  EPA's  calculation  of 


the  first  test  and  to  apply  the  second 
cost  test.  (EPA  had  argued  that  a  second 
cost  test  was  not  required.) 

A  revised  methodology  for  the  general 
development  of  BCT  limitations  was 
proposed  on  October  29, 1982  (47  FR 
49176],  and  promulgated  August  22. 1986 
(51  FR  24974). 

D.  New  Source  Performance  Standards  • 
(NSPSJ 

NSPS  are  based  on  the  best  available 
demonstrated  technology  {BUT).  New 
plants  have  the  opportunity  to  install  the 
best  and  most  efficient  production 
processes  and  wastewater  treatment 
technologies. 

rv.  Summaiy  of  Data  Gathering, 
Analysis  Methodology.  Pn^iosed 
Regulatioo  and  Notices  of  New 
Information 

The  data  gathering  efforts  and  data 
analysis  methodology  used  in 
developing  this  regulation  have  been 
described  in  detail  in  the  proposal  for 
this  regulation  and  the  two  notices  of 
new  data  (See  SO  FR  47982,  51  FR  5536 
and  52  FR  9414).  The  following  is  a  brief 
summary  of  those  efforts. 

The  Agency's  collection  of  data  on 
gold  placer  mines  began  in  1974  when 
work  was  initiated  on  the  regulation  of 
ore  mining.  Gold  placer  mines  were  not 
regulated  when  the  ore  mining 
regulation  was  promulgated  in  1977  due 
to  an  insufficient  data  base  on  gold 
placer  mining.  Data  collection  was 
accelerated  through  field  expeditions 
until  proposal  of  ^s  regulation  in  1985. 
The  need  for  further  information  was 
demonstrated  by  the  comments  on  that 
proposal  and  additional  data  was 
collected  during  the  1986  mining  season. 
Data  has  been  collected  directly  by  the 
Agency  personnel  and  contractors  from 
state  and  other  agency  publications, 
from  public  and  private  statements  by 
the  industry  and  other  groups,  and  from 
comments  on  the  proposed  regulation 
and  notices  of  new  information. 

A.  Notice  of  Proposed  Rulemaking 

1.  Data  Gathering  Efforts  Before 
Proposal 

Prior  to  proposing  this  regulation  in 
1985,  EPA  collected  technical  and 
financial  data  during  the  1983, 1984  and 
1985  Alaska  mining  seasons.  The  1983 
data  collection  effort  consisted  of  site 
visits  to  60  gold  placer  mines  where  EPA 
conducted  detailed  sampling  and 
engineering  surveys.  In  1984,  personnel 
from  EPA  Region  X  studied  seven  gold 
placer  mines  (the  Trend  Study),  and 
EPA  headquarters  staff  and  Agency 
contractors  visited  20  additional  mines 
in  Alaska.  Of  these  20  gold  placer  mines, 


10  were  selected  for  detailed  study.  EPA 
contractor  personnel  also  visited  six 
gold  placer  mines  in  the  lower  48  during 
the  summer  of  1964  to  obtain 
operational,  economic  and  water  quality 
data.  EPA  conducted  treatability 
(settling  tube)  tests  at  11  Alaska  gold 
placer  mines  in  1983  and  at  10  mines  in 
1984.  These  tests  evaluated  simple 
settling  and  chemically-aided  settling  on 
gold  placer  mine  wastewater.  At  10  of 
the  sites  visited  in  1984,  the  tests 
included  the  analyses  of  settleable 
solids  ("SS"),  total  suspended  solids 
('TSS"),  turbidity,  and  124  toxic 
pollutants  measured  in  the  effluent  from 
treatment 

EPA  evaluated  the  capital  and  total 
annual  costs  for  placer  mines  to  install 
pollution  control  technologies  based  on 
engineering  estimates  of  capital 
requirements  and  costs  of  constructing 
and  operating  the  technologies.  To 
assess  the  impact  of  these  regulatory 
expenditures  and  the  economic  viability 
of  placer  gold  operations.  EPA 
developed  a  model  mine  analysis  which 
considered  the  economic  impacts  of 
these  compliance  costs  on  various  size 
-operations. 

2.  Proposed  Regulation 

EPA  evaluated  three  technologies  for 
the  proposed  regulation:  Settling  ponds, 
recycle  of  process  water,  and 
chemically-assisted  settling.  EPA 
considered  various  configurations  which 
combined  the  use  of  these  technologies. 
(See  50  FR  47982). 

EPA  proposed  not  to  establish  effluent 
limitations  guidelines  and  standards  for 
open-cut  mines  processing  less  than  20 
cu  yd  per  day.  The  intermittent  nature  of 
these  operations  and  the  small  size  of 
these  mines  made  it  likely  these  mines 
were  not  a  major  source  of  pollution  and 
made  it  more  appropriate  to  develop 
limitations  on  a  case  by  case  basis. 

For  open-cut  mines  processing  greater 
than  20  cu  yd  of  ore  (or  pay  dirt)  per 
day,  EPA  proposed  that  BPT  limitations 
be  based  upon  the  use  of  simple  settling 
technology,  since  the  use  of  ponds  for 
settling  was  a  demonstrated  and 
familiar  technology  in  the  industry  and 
all  NFDES  permits  issued  by  EPA  to 
placer  mines  contain  limitations  based 
on  the  use  of  settling  pond  technology. 
EPA  rejected  the  use  of  chemical 
flocculants  to  assist  settling  on  the 
grounds  that  fiocculants  had  not  been 
used  under  full-scale  conditions  and 
more  study  of  this  treatment  technology 
was  needed.  EPA  did  hot  propose  total 
recycle  of  process  wastewater  as  the 
basis  for  BPT  since  recycle  is  an  in- 
process  as  opposed  to  end-df-pipe 
technology.  EPA  proposed  BPT 


limitations  of  02  ml/1  of  SS  and  2.000 
mg/l  of  TSS.  The  field  data  collected  by 
the  Agency  and  data  from  diachaige 
>monitoring  reports  submitted  by  placer 
miners  to  EPA  indicated  that  properly 
wiesigned  settling  ponds  were  capable  of 
(reducing  SS  levels  in  placer  mine 
Wastewater  to  below  0.2  ml/L  The 
Agency  proposed  a  BPT  limitation  of 
2.000  nig/l  TSS  on  the  basis  of  an 
analysis  of  settling  data  collected  by  the 
Agency. 

For  large  dredges  processing  greater 
than  4.000  cu  yd  of  pay  dirt  or  ore  per 
day,  the  proposed  regulation  would  have 
required  no  discharge  of  process 
wastewater  based  on  100  percent 
recycle  of  process  wastewater  from  the 
beneficiation  process.  Ilie  model 
technology  used  as  the  basis  for  the 
proposed  standard  was  recycling  of 
process  water  frtim  the  pond  in  which 
the  dredge  floats:  information  available 
to  the  Agency  at  that  time  indicated  that 
at  least  2  dredges  recycled  their  process 
wastewater  and  discharged  excess 
infiltration  water  from  the  dredge  pond. 

For  open-cut  mines  processing 
between  20  and  500  cu  yd  of  ore  per  day 
and  for  large  dredges.  EPA  proposed 
BCT  limitations  baised  on  the  same 
technologies  proposed  as  the  basis  for 
BPT  for  these  subcategories.  For  open- 
cut  mines  processing  greater  than  500  cu 
yd  of  ore  per  day.  EPA  proposed  OCT 
limitations  more  stringent  &ian  BPT  by 
requiring  no  discharge  of  process 
wastewater.  At  the  time  of  proposal, 
EPA  had  not  yet  finalized  its  BCT  cost 
test  methodology  and  die  Agency 
planned  to  apply  die  final  cost 
methodology  in  evaluating  options  for 
the  final  regulation. 

For  open-cut  mines  processing 
between  20  and  500  cu  yd  of  ore  per  day. 
EPA  proposed  BAT  limitations  equal  to 
BPT.  The  Agency  declined  to  pn^Kwe 
BAT  limitations  based  on  more  stringent 
control  tedmologies  since  the  Agency's 
economic  analysis  indicated  that 
recycling  of  process  water  was  not 
economically  achievable  for  these  mine 
sizes.  For  open-cot  ndnes  processiiig 
greater  tlum  600  co  yd  of  ore  per  day 
and  large  dredges,  EPA  i»oposed  BAT 
limitations  based  on  total  recyde  <rf 
process  water. 

In  the  proposal.  EPA  indicated  that 
the  Agency  was  not  setting  limitations 
for  arsenic  and  mefovy  and  other  toxic 
poUotants  since  EPA  data  indicated  that 
these  pollutants  are  in  particnlate  form 
and  would  be  removed  by  the  proposed 
limitations  on  sdids. 

EPA  proposed  tiSPS  equal  to  BAT  and 
BCT.  EPA  was  unable  to  identify  any 
more  stringent  technologies  that  could 
control  process  wastewater  pollutants 
bom  open-cut  mines  processing  greater 


than  500  cu  yd  of  ore  per  day.  or  from 
large  dredges.  For  open-cut  mines 
processing  between  20  and  500  cu  yd  of 
ore  per  day  EPA  declined  to  propose 
NSPS  more  stringent  than  BPT  and  BAT 
because  the  Agency  believed  that  more 
stringent  limitations  may  have  been  a 
barrier  to  entry  into  the  industry. 

The  1985  proposal  also  contained 
specialized  provisions  relating  to  stonn 
exemptions  «uid  combined  waste 
streams.  The  proposed  storm  exemption 
would  have  provided  an  affirmative 
defense  in  an  enforcement  acticm  for 
violations  whidi  occur  during  and 
immediately  after  any  precipitation  as 
long  as  die  treatment  system  was 
designed,  constructed  and  maintained  to 
contain  or  treat  the  nnnrimiiin  volume 
which  would  be  dischaiged  or  recycled 
(depending  on  the  applicable 
limitations)  by  the  beneficiation  process 
during  a  6-hour  period  plus  the 
maximum  volume  of  wastewater         . 
resulting  from  a  5-year,  6-hour 
precipitation  event 

For  those  mines  subject  to  effluent 
limitations  prohibiting  the  discharge  of 
process  wastewater,  the  proposed 
definition  of  "combined  waste  streams" 
would  have  allowed  the  discharge  of  a 
volume  of  wastewater  that  was  equal  to 
the  quantity  of  mine  drainage  or  ground 
water  whidi  is  commingled  with  process 
wastewater  as  long  as  the  discharge  met 
limitations  of  02  ml/l  SS  and  2000  mg/l 
TSS.  In  effect  for  mines  required  to 
meet  limitations  based  on  recycling  of 
process  wastewater,  the  proposed 
combined  wastestreams  provision 
would  have  allowed  discharges  of 
"excess  water",  due  to  ground  water 
infiltration,  or  other  non-process 
sources,  so  long  as  the  discharge  met 
limitations  based  on  simple  settling 
technology. 

R  First  Notice  of  New  Information  (First 
NOAJ 

During  the  1985  mining  season.  EPA 
conducted  data  gadiering  and  analysis 
activities  the  remits  of  vfbidi  were 
presented  for  pnbUc  comment  in  s 
notice  of  availability  of  new  information 
on  February  14, 198B  (51  FR  5563)  ("First 
NOA").  EPA  conducted  a  study  to 
determine  the  Method  Detection  Limit 
(MDL)  for  the  measurement  of  settleable 
solids.  The  Agency  determined  that  die 
MDL  was  0.2  ml/L  based  on  tests 
performed  at  10  mine  sites.  (See 
discussion  in  Section  V  of  this  notice). 
The  Agency  also  presented  additicmal 
technical  and  economic  data  collected 
during  the  1985  mining  season. 


C.  Second  Notice  of  New  Information 
(Second  m) A) 

On  March  24. 1987  (52  FR  9414),  EPA 
published  a  Second  NOA  which 
solicited  public  comment  on  data 
gathering  activities  conducted  during  the 
1986  mining  season,  new  methodologies 
being  employed  by  the  Agency  to 
estimate  the  costs  and  economic 
impacts  of  the  regulation,  and  new 
regulatory  alternatives  being  considered 
by  the  Agency  in  li^t  of  this  new 
information. 

1.  Data  Gadiering  Efforts  m  1986 

The  studies  conducted  by  the  Agency 
during  the  1966  mining  season  inclndMl 
the  following:  A  field  testing  program 
conducted  at  eight  mines  in  AJasIca. 
studies  on  the  performance  of  simple 
settling  and  chemically-aided  settling  to 
treat  placer  mine  wastewater,  analysis 
o(  the  presence  and  removal  by  simple 
settling  and  chemically  aided  settling  of 
68  metals  in  mining  effluent  and  a  study 
on  the  effect  of  high  levels  of  TSS 
(simulated  recycling  conditions)  on  fine 
gold  recovery. 

2.  New  Regulatory  Alternatives 

In  response  to  comments  received 
regarding  costs  and  impact 
methodologies  presented  in  the 
November  1985. proposal,  EPA  made 
substantial  revisions  to  its 
methodologies  to  better  reflect  actual 
conditions  in  the  industry.  Most  of  the 
changes  were  designed  to  make  the 
impact  analysis  reflect  the  great 
variability  among  placer  mining 
operations.  The  revised  economic 
methodology  applied  variable  cost 
factors  which  adjusted  baseline 
operating  costs  according  to  site  specific 
factors  which  are  likely  to  affect  the 
costs  of  operating  at  a  particular  site. 
The  Agency  also  revised  die  economic 
impact  models  to  reflect  variability  in 
parameters  such  as  ore  grade  and 
fineness  which  vary  from  site  to  site  and 
which  have  a  significant  impact  on  the 
revenues  of  mine  operations.  A 
conqilete  discussicm  of  the  Agency's 
revised  methodolo^es  and  impact 
analysis  is  contained  in  the  Second 
NOA  (See  52  FR  0428-9433). 

In  light  of  new  data  and  revised 
methodologies,  the  Second  NOA 
presented  new  regulatory  alternatives 
being  considered  by  die  Agency.  EPA 
stated  that  it  was  considering  basing 
BCT  and  BAT  limitations  and  NSPS  for 
all  sizes  of  open  cut  mines  on  total 
recjrcle  of  process  wastewater. 
Furthermore,  the  Agency  stated  that  it 
was  considering  adopting  BCT  and  BAT 
limitations  and  NSPS  for  dredges,  and 
medium  and  large  open-cut  mines  based 
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on  recycle  of  process  wastewater  and 
chemically  aided  settling  of  any  excess 
wastewater  that  needed  to  be  I 

discharged.  ' 

The  Agency  also  stated  in  the  Second 
NOA  that  it  was  considering  deleting 
the  2,000  mg/1  TSS  effluent  limitation 
proposed  for  BPT,  BCT  and  NSPS.  After 
considering  comments  on  the  proposal, 
examining  new  data  and  reconsidering 
data  available  at  proposal,  the  Agency 
determined  that  settling  characteristics 
of  solids  as  measiu^d  by  TSS  vary 
dramatically  depending  on  the  soil  type 
at  a  particular  site.  Suspended 
particulate  matter  may  settle  qquickly, 
or  conversely,  remain  suspended  for 
extended  periods  depending  on  the  soil 
characteristics  of  a  speciHc  mine  site. 
The  data  collected  by  the  Agency 
confirmed  that  simple  settling  did  not 
consistently  control  TSS  in  placer 
mining  effluent.  Therefore,  for  those 
limitations  based  on  simple  settling,  the' 
Agency  was  considering  adopting 
limitations  on  settleable  solids  only. 

Furthermore,  the  data  collected  on 
metals  in  raw  and  treated  effluent  from 
gold  placer  mines  indicated  that  metals 
in  placer  mining  discharges  are 
associated  with  soUds  and  are  removed 
along  with  the  solids  to  varying  degrees 
depending  on  site-specific  soil 
characteristics.  Because  of  this 
variabihty.  the  Agency  found  that  it  was 
not  possible  to  set  nationally  applicable, 
uniform  effluent  limitations  guidelines 
and  standards  for  metals  based  on 
simple  settling  technology.  Nonetheless, 
the  Agency  concluded  that  metals  were 
adequately  controlled  by  the  proposed 
treatment  technologies. 

V.  Control  and  Treatment  Teduiology 
Options  and  Basis  for  Fmal  Regulatian 

A  Control  and  Treatment  Technologies 
The  BPT  and  BAT  limitations  and  new 
source  performance  standards  in  this 
regulation  were  determined  after  an 
evaluation  of  several  technologies  that 
reduce  solids  and  toxic  metals  found  in 
gold  placer  mine  wastewater.  Those 
technologies  are  described  in  detail  in 
the  proposal  the  two  NOAs  and  the 
final  development  document  i 

1.  Simple  Settling  Technology 

Simple  settling  is  allowing  the        ' 
suspended  solids  in  gold  placer  mine 
wastewaters  to  fall  out  of  suspension 
under  the  force  of  gravity  in  a  quiescent 
environment.  The  Agency  examined  a 
variety  of  technical  issues  related  to  this 
technology,  which  are  discussed  below. 

Method  Detection  Limit.  The  data 
base  for  determining  the  Method 
Detection  Limit  (MDL)  of  settleable 
solids  was  gathered  by  EPA  using 


protocol  sampling  and  analysis  of 
inffluent  and  effluent  wastewater 
samples  at  ten  gold  placer  mines  during 
the  1985  mining  season.  Standard  EPA 
sampling  and  analysis  procedures  for 
determining  an  MDL  were  employed 
These  procedures  require  seven 
replicate  measurements  on  each  sample. 
For  each  repHcate  measurement,  the 
mine  owner,  the  EPA"  contractor  and  an 
EPA  engineer  read  and  recorded  the 
settleable  solids  measurement.  The 
samples  thus  analyzed  in  the  field  were 
sent  to  the  EPA  lab  in  Glncinnati  for  an 
additional  analysis.  These  SS 
measurements  were  then  compared 
statistically  using  an  analysis  of 
variance  methodology.  The  results  of  the 
analysis  comparing  the  three  separate 
measurements  provided  additional 
support  and  validation  for  the  settleable 
solids  MDL  of  0.2  ml/I.  Notice  of  the 
MDL  and  the  methodology  used  to 
obtain  it  was  provided  in  the  First  NOA. 

Raw  Waste— Total  Suspended  Solids 
Content  (TSS).  The  concentration  of 
total  suspended  solids  contained  in  raw 
or  untreated  wastewater  from  gold 
placer  mines  was  determined  based  on 
data  from  31  mines  sampled  in  1983, 
1984, 1985,  and  1988.  A  total  of  153 
samples  were  taken  and  analyzed 
during  this  period. 

Some  of  the  mines  were  sampled  more 
than  once  during  the  four-year  sampling 
period.  The  data  from  each  individual 
mine  were  averaged  into  one  data  point 
for  that  mine  so  as  to  not  give  more 
weight  in  the  analysis  to  mines  with  a 
large  number  of  samples.  Then  the  data 
from  the  31  mines  were  statistically 
combined  to  determine  the  average  raw 
waste.  Using  this  data  and  analysis 
procedure,  the  average  level  of 
suspended  solids  in  the  untreated  placer 
mine  wastewater  was  determined  to  be 
20.000  mg/1. 

Treatment  Effectiveness.  The 
treatment  effectiveness  of  simple 
settling  has  been  evaluated  by  observing 
in-place  treatment  and  performing 
settling  tests  on-site  operating  gold 
placer  mines.  During  the  mining  seasons 
of  1983  through  1986,  EPA  sampled  52 
gold  placer  mines.  These  data  were 
analyzed  and  used  to  determine  the 
Method  Detection  Limit  for  settleable 
solids  (SS),  the  mean  level  ofsoUds  in 
raw  wastewaters  from  gold  placer 
mines,  the  solids  levels  in  gold  placer 
mine  wastewaters  after  treatment,  the 
metals  levels  before  treatment  and 
metals  removals  achieved  in  treatment 
of  these  wastewaters.  The  record  of  this 
rulemaking  contains  the  complete 
reports  of  the  studies  and  analysis 
referred  to  below. 

The  Agency  conducted  settling  tests 
at  8  gold  placer  mines  in  1986.  However, 


only  five  of  these  mines  were  suitable 
for  further  analysis  of  the  effect  of 
treatment  on  TSS  and  metals  (one  mine 
was  using  thaw-field  water  in  its  gold 
recovery  circuit  and  the  process 
wastewater  generated  by  this  practice  is 
not  characteristic  of  process  wastewater 
generated  solely  through  the  gold 
recovery  process,  one  was  not  operating 
the  gold  recovery  process  and  one  was 
operating  intermittently  during  the 
sampling  period].  The  effluent  from 
these  five  gold  placer  mines  was  placed 
in  settling  tubes  and  allowed  to  settle 
under  quiescent  conditions.  The  level  of 
settleable  solids  for  all  five  mines  was 
reduced  to  the  MDL  within  three  hours 
of  quiescent  settling.  One  of  the  three 
mines  sampled  and  found  not  suitable 
for  further  analysis  in  1986  was  a  dredge 
operation.  As  noted  above,  because  this 
dredge  operation  was  allowing  thaw- 
field  wastewater  to  enter  the  treatment 
system  and  the  resulting  TSS  and  metals 
levels  were  not  characteristic  of  the 
levels  generated  solely  through  the  gold 
recovery  process,  EPA  did  not  include 
the  data  from  this  dredge  in  calculating 
TSS  and  metals  removals  achieved  with 
the  modem  technologies.  However,  EPA 
has  relied  on  the  data  from  this 
operation  in  assessing  the  removals  of 
settleable  solids  that  can  be  achieved 
with  simnple  settling  applied  to  dredge 
operations.  The  data  indicate  that,  even 
with  the  inclusion  of  thaw-field 
wastewater,  settleable  solids  in  the 
effluent  were  reduced  to  below  0.2  ml/1 
in  less  than  4  hours  of  quiescent  settling. 
The  additional  time  needed  to  reach  this 
level  may  be  attributable  to  the  high 
organic  solids  levels  usually 
encountered  in  the  thaw-field  effluent, 
which  may  have  impeded  settling. 

The  Agency  is  relying  on  the  data 
from  1988  as  a  basis  for  the  treatment 
effectiveness  of  simple  settling.  The 
results  of  the  settling  data  collected 
durign  1984  confirm  that  0.2  ml/1  can  be 
achieved  with  quiescent  settling  but 
these  tests  do  not  define  the  actual 
settling  time  required.  TTie  Agency  has 
not  reUed  on  data  collected  in  the  1983 
tests  since  mosts  measurements  were 
taken  after  only  2  hours  of  settling. 

During  the  1983  through  1988  mining 
seasons.  EPA  collected  73  samples  at  39 
Alaska  gold  placer  mines  measuring  the 
effectiveness  of  in-place  settling  ponds. 
These  data  indicate  that  properly 
designed  and  operated  ponds  reduce  SS 
levels  to  below  0.2  ml/1  prior  to 
discharge.  Ponds  which  did  not  achieve 
this  level  had  discemable  design  or 
operating  deficiencies.  These  in-place 
treatment  data  confirm  that  the  level  of 
settleable  solids  in  gold  placer  mine 
wastewater  can  be  reduced  to  below  the 


MDL  of  0.2  ml/I  with  the  use  of  settling 
ponds. 

The  data  collected  by  EPA  are 
supported  by  discharge  monitoring 
reports  (DMRs)  submitted  by  placer 
miners  operating  during  the  1984  season. 
In  fully  completed  DMRs  bom  107 
mines,  28  reported  0.2  ml/1  or  less  of  SS 
in  over  2.600  individual  samples.  These 
data  show  that  about  25  percent  of  the 
mines  consistently  achieve  the  MDL; 
however,  there  is  no  information  relating 
these  SS  levels  to  retention  time.  Since 
data  collected  directly  by  EPA  indicate 
that  0.2  ml/I  settleable  solids  is 
achievable  where  ponds  are  designed 
and  maintained  to  achieve  the  required 
settling  time,  EPA  believes  that  those 
mines  which  reported  0.2  ml/1  or  less  in 
their  DMRs  are  rei^sentative  of  the 
average  of  the  best  treatment  systems; 
i.e..  those  which  are  properly  designed 
and  operated. 

Simple  settling  did  not  perform 
reliably  in  achieving  a  consistent 
removal  of  TSS.  Data  from  the  15  mines 
sampled  in  1985  and  1986  showed  wide 
variations  in  the  residual  TSS  (after 
simple  settling]  ranging  from  20  mg/1  to 
2.400  mg/I.  Even  allowing  the  samples  to 
settle  for  24  hours  did  not  achieve  a 
consistent  level  of  TSS.  EPA  believes 
this  wide  variations  is  related  to  the  soil 
being  processed  at  the' various  mines 
and  the  particle  size  of  the  fine 
suspended  materials.  A  statistical 
analysis  of  data  showing  this  wide 
range  of  values  would  not  produce  a 
meaningful  performance  standard  for 
the  technology.  Because  of  this 
variability,  TSS  has  not  been  used  as  a 
measure  of  the  performance  of  simple 
settling  for  gold  placer  mines.  (See 
discussion  in  Section  V.  C,  below.) 

EPA  relied  on  the  data  gathered  on 
the  performance  of  simple  settling  in 
removing  SS  in  order  to  estimate  the 
costs  of  constructing  settling  ponds 
necessary  for  wastewater  treatment  and 
water  recirculation.  Since  the 
technology  has  been  show  to  remove  all 
SS  in  open  cut  mine  wastewater  to  the 
MDL  in  three  hours  or  less,  this  becomes 
the  apparent  retention  time  required  for 
the  technology  to  function  properly. 
However,  since  ponds  are  rarely  perfect 
settling  devices  because  of  the  tendency 
of  water  to  channel  in  the  entrance  and 
exist  areas  of  the  ponds  (called  end 
effects),  a  pond  volume  equivalent  to 
four  hours  of  water  flow  has  been  used 
in  the  Agency's  estimate  of  baseline 
costs.  EPA  believes  the  additional 
settling  time  will  adequately 
compensate  for  any  effects  that  may 
occur. 

As  noted  above,  the  settling  data  for  a 
dredge  operation  studied  by  the  Agency 
indicated  that  0.2  ml/1  SS  was  achieved 


within  four  hours,  and  the  slightiy  longer 
time  may  have  been  due  to  the  influx  of 
thawfield  wastewater  to  the  treatment 
facility.  EPA  believes  that  (fredges  not 
conducting  thawfield  operations 
generate  wastewater  that  is  similar  to 
that  generated  by  open-cut  mines,  since 
both  dredges  and  open-cut  mines  use  the 
same  methods  for  gold  recovery. 
Therefore,  the  costing  analysis 
performed  by  the  Agency  has  evaluated 
the  costs  for  dredges,  like  open-cut 
mines,  to  build  four-hour  settiing  ponds. 
However,  in  recognition  of  the  fact  that 
wastewater  from  dredges  conducting 
thawfield  operations  may  require  a 
slightiy  longer  settling  period.  EPA  has 
estimated  the  increased  costs  for 
dredges  to  build  ponds  capable  of 
retaining  wastewater  for  six  hours.  That 
analysis  indicates  that  the  cost  of 
building  six-hour  ponds  would  only  be 
less  than  one  percent  more  than  the  cost 
of  building  four-hour  ponds.  This  slight 
cost  increase  is  not  significant  and 
would  not  alter  the  Agency's 
conclusions  (described  in  Section  V.  C. 
below),  regarding  BPT  and  BAT 
technologies  applicable  to  dredges. 

Metals  removal.  In  the  1986  mining 
season  the  Agency  conducted  extensive 
analysis  of  metals  in  raw  untreated 
wastewater  and  treated  wastewater 
discharged  at  eight  gold  placer  mines  in 
Alaska.  As  explained  above,  three  of 
these  mines  were  unsuited  for  metals 
analysis  and  data  from  those  mines, 
therefore,  were  not  included  in  the 
Agency's  analysis.  At  the  time  of  the 
analysis  two  of  the  remaining  five  mines 
were  recycling  some  water  while  three 
were  not  recycling.  Total  suspended 
solids,  settieable  solids  and  metals  were 
analyzed  in  the  raw  wastewater  and 
after  simple  settiing.  These  data  were 
used  to  estimate  the  metals  removal  and 
treatment  effectiveness  for  simple 
settiing  and  recirculation  followed  by 
simple  settiing.  As  discussed  below, 
these  data  also  verify  the  indicator 
relationship  between  soUds  removal  and 
metals  removal  achieved  by  simple 
settling. 

The  chemical  analysis  data  and  the 
mathematical  analysis  of  that  data  are 
included  in  the  administrative  record  of 
this  rulemaking.  They  show  that  the 
average  raw  waste  level  for  TSS  was 
20.000  mg/1:  after  simple  settling,  tiie 
average  "TSS  level  was  1,670  mg/1  and 
the  SS  level  was  less  than  0.2  ml/l.  The 
sum  of  the  average  concentrations  of  the 
thirteen  toxic  metals  present  (Antimony, 
Arsenic.  Beryllium.  Cadmium. 
Chromiiun.  Copper.  Lead.  Mercury. 
Seleitium.  Nickel  Thallium.  Silver  and 
Zinc)  in  the  raw  waste  was  7.494  mg/1. 
After  simple  settiing  the  level  of  the  sum 
of  these  toxic  metal  concentrations  had 


been  reduced  to  1.283  mg/1.  Many  of  the 
individual  values  of  the  toxic  metals 
after  settiing  were  below  the  detection 
limit  of  the  analytical  method  for  the 
metals.  For  purposes  of  estimating  the 
average  removals.  EPA  assumed  that 
levels  below  the  detection  limit  were 
equal  to  one-half  of  the  detection  level. 
EPA  made  this  assumption  because  the 
precise  level  of  the  pollutant  below  the 
detection  limit  could  not  be  ascertained. 
Since  the  range  of  possible  values  is 
between  zero  and  just  below  the 
detection  limit,  EPA  believed  it  was 
reasonable  to  assume  the  residual  levels 
were  in  the  mid-point  of  this  range,  i.e., 
one-half  of  the  MDL  As  discussed 
further  below,  the  metals  removal  is 
incidental  to  and  is  related  to  the 
removal  of  suspended  solids. 

Indicator  Pollutants.  In  some  cases,  it 
may  not  be  feasible  to  limit  directiy 
eadi  toxic  pollutant  present  in  a 
wastewater  stream.  In  such  cases  EPA 
may  establish  limitations  on  other 
pollutants  which  have  a  surrogate  or 
indicator  relationship  to  toxic 
pollutants.  A  surrogate  relationship 
occurs  between  a  toxic  pollutant  and  a 
set  of  commonly  regulated  parameters 
when  the  concentration  of  the  regulated 
parameter  is  used  to  predict  the 
concentration  of  the  toxic  pollutant. 
When  the  concentration  of  the  regulated 
parameter  is  used  to  predict  whether  or 
not  the  toxic  pollutant  level  will  be 
reduced,  it  is  an  indicator  relationship. 
In  the  first  instance  the  regulated 
parameter  is  called  a  surrogate  and  in 
the  second,  it  is  called  an  indicator. 

A  statistical  analysis  of  the  TSS  and 
SS  and  metals  concentration  data 
collected  during  the  1986  mining  season 
in  Alaska  indicates  that  the  removal  of 
solids,  when  measured  either  as  SS  or 
TSS,  is  associated  with  substantial 
reduction  of  the  concentration  of  all  of 
the  toxi!:  metals  in  the  treated 
wastewater.  However,  the  strong 
mathematical  relationship  between 
solids  removal  and  metals  removal 
necessary  for  prediction  was  not 
established,  llierefore.  the  data  indicate 
that  both  SS  and  TSS  are  indicators  of, 
but  are  not  surrogates  for,  toxic  metals 
removal. 

2.  Wastewater  Reduction 

Reduction  of  the  quantity  of 
wastewater  discharged  from  the  gold 
recovery  process  represents  one 
significant  means  of  reducing  the 
pollutants  discharged  to  the  waters  of 
the  United  States.  The  model  technology 
selected  to  achieve  this  reduction  is 
recirculation  of  all  process  water  used  in 
the  gold  recovery  process.  Recirculation 
of  process  water  is  achieved  by 
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withdrawiQg  aU  of  the  procew  water 
from  die  aettliag  ponds  and  tetamiug  the 
process  water  to  the  same  settling  ponds 
after  ase  ia  the  benefidation  process. 
The  term  iscgcakition  is  being  naed 
becanse  h  more  correctly  describes  the 
in-pfocess  change  necessary  to  reduce 
process  water  discharges  than  the  term 
recycle  osed  m  previous  notices.  The 
water  used  for  beneficiation  is  an 
inters)  part  of  the  gold  recovery 
process  since  the  hydraulic  flow  is  the 
means  by  whicfa  the  gold  is  separated 
from  other  soUd  particles.  Altering  the 
source  and  solids  content  of  the  process 
water,  therefore,  entails  a  basic  change 
in  the  gold  recovery  process  itself. 

Under  most  mine  conditions,  water 
incidentally  enters  a  mine  through 
rainfall,  snow  meh,  surface  runoff  and 
sabsurface  incnrsion.  While  property 
designed  and  constrocted  water       i 
diversion  structures  will  reduce  the  ! 
amount  of  water  which  will  accumulate 
in  a  mine,  the  incidental  infhix  of  water 
cannot  be  completely  stopped.  Since  the 
gold  recovery  process  is  inherently  a 
water  consuming  process  due  to  the 
wetting  of  the  soils  in  the  ore,  the 
incidental  water  whidi  accumolates  in  a 
mine  may  be  used  as  make  up  water  for 
the  gold  recovery  process.  Water  which 
incidentally  enters  the  mine  in  excess  of 
the  amount  of  water  needed  for  make  up 
water  must  be  collected  and  discharged. 
Because  this  excess  incidental  water 
usually  mixes  with  the  process  water, 
this  regulation  allows  the  excess  water 
from  this  mixture  which  is  not  used  for 
gold  recovery  to  be  discharged  after 
treatment  Iftider  this  regulation,  the 
addition  of  new  water  is  allowed  only 
when  the  recirculated  wafer  is 
insufficient  to  operate  the  gold  recovery 
process,  and  then  only  to  the  extent 
necessary  to  make  up  for  any  water 
deficit  in  the  gold  recovery  process. 

During  the  1988  mining  season,  the 
Agency  observed  five  goM  placer  mines 
in  Alaska  that  were  recircuiating 
process  water.  Information  provided  by 
the  state  of  Alaska  indicates  that  about 
30  percent  of  the  gold  placer  mines  ia 
Alaska  expected  to  operate  in  the 
recycle  mode  during  at  least  some  part 
of  the  1984, 1985  or  1986  mining  seasons; 
however,  the  data  do  not  indicate 
whether  these  mines  discharged 
(blowdown)  water  from  their 
recirculation  system.  Another  30  percent 
of  the  gold  placer  nunes  indicated  they 
expected  to  recycle  some  portion  of 
their  wastewater.  In  the  lower  48  states, 
about  one  fourth  of  the  goU  placer 
mines  {<»  which  EPA  has  data  repor 
that  they  have  no  discharge  of  gold 
recovery  process  wastewatn. 


Iksing  tiw  1965  and  1986  mining 
seasons  the  Agency  studied  the  effect  of 
high  suspended  solids  in  the  riuice 
water  on  die  recovery  oigold. 
Comments  bad  alleged  that  complete 
recirculation  of  gold  recovery  process 
water  was  not  feastMe  becaase  the  hi^ 
level  of  solids  suspended  in  the 
recirculated  water  would  have  serioBS 
deleterious  effects  on  the  recovery  of 
gold.  This  study  deraenstreted  that  the 
recovery  of  gold  in  a  simce  oper8ti<m  is 
essentiaHy  unaffected  by  ler^s  of 
su^jended  solids  sofostantial^  higher 
than  normally  encountered  in  the 
process  water  that  is  recirculated 
through  the  gaid  recovery  process. 

3.  ChemicaUy  Assisted  Settling 

The  Agency  conducted  a  study  of  the 
effectiveness  of  adding  polymers  to  aid 
in  the  removal  of  suspended  solids  by 
settling.  This  procedure  was  tested  using 
settling  tubes  and  in  field  tests.  The 
results  were  promising,  indicating  that 
chemically  aided  settling  might  achieve 
long  term  average  TSS  levels  below  100 
mg/1. 

However,  as  discussed  further  in 
Section  V.  C.  below,  these  tests  were 
not  sufficiently  detailed  and  extensive 
to  demonstrate  the  full  applicability  of 
this  technology  to  the  placer  gold  mines 
generally.  Further  testing  and 
demonstration  are  necessary  before  this 
technology  could  reasonably  be  selected 
as  the  basis  for  BAT  limitations. 

A.  Odwr  Technologies  Considered 

The  AgMicy  also  considered  but 
rejected  the  establishment  of  mass- 
based  production-related  limitations  for 
all  gold  placer  mines  based  on  water  use 
control  technology.  EPA  could  not 
obtain  adequate  date  on  the  quantity  of 
water  actually  needed  to  process  the 
gold  ore  through  the  gold  separatitm 
device  (usuafiy  a  sluice  box).  The 
amount  of  water  actually  used  seems  to 
vary  with  the  number  of  poorly  defined 
conditions  such  as  the  amount  and  types 
of  clay  in  the  ore  and  the  mining  wriiich 
previously  may  have  been  done  at  the 
present  a^e  site  (much  of  the  present 
gold  placer  nuning  in  Alaska  is  re- 
mining  once  or  twnce  mined  gold  sands). 
In  this  regard,  the  Agency  considered 
requiring  greater  water  use  efficiency  by 
specifying  water  use  rates  whidi  could 
only  be  achieved  with  specific  types  of 
gold  recovery  equipment  This  option, 
which  wotdd  have  allowed  a  discharge 
of  pollutants  related  to  the  quantity  erf 
ore  mined,  was  rejected  for  lack  of 
adequate  data  and  because  it  was  less 
stringeitf  than  the  option  of  complete 
process  water  recirculation  vs^cfa  in 
effect  requites  no  discharge  of  pollutants 


exsept  those  resoHing  from  the  influx  of 
excess  water. 

Filter  dams  were  evaluated  under  the 
Alaska  Department  of  Enrironmentel 
Control  (ADEC)  grant  program  and 
found  to  reduce  solids  discharge  from 
mine  wastewaters  but  their  applicability 
and  effecffveness  are  site  specific. 
Hence,  they  are  not  suitable  as  die  basis 
for  nationally  applicable  effluent 
limitations  guidelines  and  standards. 

Ttmdra  filtration  allows  the  filtering 
action  of  the  vegetative  cover  of  the 
tundra  to  strain  out  solids  as  a  thin  layer 
of  mine  wastewaters  is  allowed  to  flow 
over  the  surface  vegetation.  This 
technology  raises  serious  and 
unresolved  questions  about  the  possible 
long  term  effect  on  the  fragile  tundra. 
This  solids  removal  technology  also 
appears  to  be  highly  site  specific  and 
therefore  it  is  fudged  to  be  unsuitable  as 
a  basis  for  this  regulatMn.  • 

5.  Innovative  Tec^uiologies  . 

EPA  is  encouraging  the  use  of 
innovative  technology  through  the 
application  of  the  innovative  technology 
provision  of  the  CWA  contained  in 
section  301(k).  Many  comments  pointed 
out  the  need  for  site-specific  latitude  to 
employ  innovative  technology  and  to 
promote  development  of  new 
technologies.  The  CWA  allows  such 
latitude  for  development  and  application 
in  section  301(k),  v^ch  authorizes  the 
Agency  to  grant  an  extension  of  up  to 
two  years  for  compliance  with  BAT  if  a 
facility  uses  an  innovative  technology 
which  provides  a  significantly  greater 
level  of  effluent  reduction  than  that 
achieved  at  BAT,  or  equivalent 
reduction  at  lower  cost  and  which  has 
the  potential  for  indastiy-wride 
application. 

B.  Subcategorization 

In  developing  this  regulation,  it  was 
necessary  to  determine  i^kether 
different  effluent  limitations  gindehnes 
and  standards  were  appropriate  for 
differ^it  segments  ol  the  subcategory. 
The  major  fiikctois  considered  ia 
assessing  the  need  for  further 
segmenteticm  and  in  identifying  such 
se^nents  indnded:  Waste 
characteristics,  types  of  water  use, 
water  poUaticm  oontrol  technology, 
treatment  costs,  solid  waste  generation, 
size  of  noine.  age  of  equipment  number 
of  employees,  total  energy  requirements, 
nonwater  quahty  diaracteristics,  and 
unique  plant  and  site  characteristics. 
These  factras  are  cfiacussed  more  fully 
in  Section  FV  of  the  development 
document  for  this  subcategory. 

In  the  Noivember  1985  proposal,  EPA 
divided  the  placer  mining  industry  into 


several  subcategories  according  to  mine 
size  and  type  for  purposes  of 
establishing  effluent  limitations 
guidelines  and  standards.  First  EPA 
proposed  distinguishing  between 
dredges  and  other  types  of  mining 
operations,  since  dredges  represent  a 
physically  different  means  of  mining 
placer  deposits  compared  with  separate 
earth-moving  and  sluicing  equipment 
(See  50  FR  47989.)  The  final  regulation 
also  addresses  dredges  and  o^er  types 
of  mining  operations  separately,  in  light 
of  the  clear  operational  distinctions. 
However,  the  BPT.  BAT  limitations  and 
NSPS  are  the  same  for  dredges  and 
other  mine  types. 

In  November  1985.  EPA  proposed  not 
to  regulate  mines  processing  less  than  20 
cubic  yards  of  ore  per  day  under  this 
regulation  and  dredges  operating  in 
open  waters.  As  explained  in  Section  DC. 
B..  below,  the  final  rule  does  not  cover 
these  operations.  Furthermore,  the  final 
rule  does  not  establish  effluent 
limitations  guidelines  and  standards  for 
dredges  processing  less  than  50,000 
cubic  yards  of  ore  per  year,  for  the 
reasons  described  in  Section  IX.  B.  EPA 
emphasizes,  however,  that  the  exclusion 
of  these  facilities  from  the  coverage  of 
this  regulation  does  not  alter  their  duty 
to  obtain  NPDES  permits  for  then- 
discharges. 

The  proposal  divided  the  open-cut 
mines  processing  greater  than  20  cubic 
yards  of  ore  per  day  into  two 
subcategories:  those  processing  less 
than  500  cubic  yards  of  ore  per  day  and 
those  processing  more  than  this  amount. 
Data  available  at  that  time  indicated 
that  mines  processing  less  than  500 
cubic  yards  of  ore  per  day  were  not 
profitable  in  the  baseline  (i.e..  prior  to 
imposing  costs  of  pollution  control), 
whereas  mines  processing  in  excess  of 
this  amount  were  generally  profitable. 
On  the  basis  of  this  distinction.  EPA 
•  proposed  more  stringent  requirements  at 
BCT,  BAT,  and  NSPS  for  the  larger  size 
mines. 

In  the  Second  NOA.  EPA  stated  that  it 
was  considering  subcategorizing  open- 
cut  mines  and  dredges  on  the  basis  of 
yearly,  as  opposed  to  daily  production 
volumes.  The  Agency  also  indicated  it 
was  considering  dividing  open-cut  mines 
into  4  subcategories.  With  regard  to 
BAT  limitations  and  NSPS,  the  Agency 
stated  that  it  was  considering  adopting 
limitations  based  on  recycling  as  the 
model  technology  for  all  mines, 
regardless  of  size. 

The  final  regulation  contains  identical 
limitations  for  all  open-cut  mines 
processing  more  than  1.500  cubic  yards 
of  ore  per  year  which  corresponds  to 
approximately  20  cubic  yards  of  ore  per 
day.  At  BPT.  all  regulated  mines  are 


required  to  meet  limitations  based  on 
simple  settling.  BAT  limitations  and 
NSPS  require  all  regulated  mines  to 
meet  limitations  based  on  recirculation 
of  process  water  and  simple  settiing  of 
excess  water,  since  the  Agency's 
economic  data  and  analysis  indicate 
that  these  model  technologies  are 
economically  achievable  for  all         ' 
regulated  mine  sizes.  (See  discussion  in 
Section  VI.  below.) 

In  the  proposal,  EPA  also  discussed 
other  factors  which  it  considered  but 
rejected  as  possible  bases  for 
subcategorization.  These  included 
factors  affecting  the  cost  of  doing 
business  ftuch  as  climate,  remote 
location,  and  age  of  equipment  The 
Agency  declined  to  propose 
subcategories  on  these  bases,  since  they 
do  not  affect  wastewater  characteristics. 
The  Agency's  economic  analysis 
methodology  expressly  takes  these 
factors  into  account  in  estimating  placer 
mine  baseline  operating  costs.  EPA 
continues  to  believe  that  these  would 
not  be  appropriate  bases  for 
subcategorization. 

In  the  proposal,  the  Agency  also 
mentioned  geological  characteristics  as 
a  possible  basis  for  characterization. 
EPA  believes  that  subcategorization  on 
this  basis  is  not  necessary,  since  all 
mines  can  meet  these  regulations  with 
properly  designed  and  operated 
treatment  facilities,  regardless  of  soil 
type  at  a  particular  mine.  As  discussed 
below,  because  of  soil-type  variabihty, 
the  Agency  is  not  able  to  set  effluent 
limitations  guidelines  and  standards  for 
TSS  or  metals  based  on  settiing 
technology.  However,  it  would  not  be 
possible  to  subcategorize  in  order  to 
account  for  this  variability,  since  one 
mine  can  encounter  many  different  soil 
types  during  the  course  of  its  normal 
operations.  (See  52  FR  9422.) 

In  the  proposal,  EPA  stated  that  it  had 
not  taken  into  account  the  possible  costs 
to  mines  operating  in  sleep  canyons  of 
constructing  settiing  ponds  where  there 
is  limited  space.  The  Agency  solicited 
comment  on  whether  alternate 
limitations  should  be  promulgated  for 
these  mines.  Since  proposal,  EPA  has 
incorporated  into  its  cost  methodology 
the  possible  increased  costs  to  install 
ponds  that  may  be  incurred  by  mines  in 
steep  canyons  by  assuming  that  mines 
would  only  have  sufficient  space  to 
install  a  small  pond  capable  of  treating 
wastewater  from  one  quarter  of  the 
operating  season.  EPA  therefore 
included  in  its  cost  estimates  the 
expense  of  constructing  four  such  small 
ponds  per  season.  Because  the  Agency 
believes  that  all  mines  can  install 
settiing  ponds  of  the  size  costed  by  the 
Agency,  this  regulation  does  not  create  a 


separate  subcategory  for  mines 
operating  in  steep  canyons. 

C  Technology  Basis  and  Rationale  for 
Final  Regulation 

To  determine  the  effluent  limitations 
guidelines  and  standards  promulgated 
with  this  notice.  EPA  evaluated  the 
ability  of  the  above  treatment 
technologies  to  reduce  the  discharges  of 
pollutants  fit>m  placer  mining 
wastewater,  the  costs  to  the  industry  of 
installing  and  maintaining  pollution 
control  equipment,  and  resulting 
economic  impacts.  The  final 
development  document  for  this 
subcategory  presents  a  more  complete 
discussion  of  the  model  technologies, 
and  the  economic  impact  analysis 
document  discusses  fully  the  economic 
aspects  of  this  rule.  Below  is  a 
description  of  the  Agency's  rationale  for 
the  BPT  and  BAT  limitations  and  new 
source  performance  standards 
promulgated  today. 

BPT 

EPA  proposed  BPT  Umitations,  based 
on  simple  settling  technology,  of  0.2  ml/1 
SS  and  2.000  mg/l  TSS  for  all  open-cut 
mines  processing  greater  than  20  cubic 
yards  of  ore  per  day.  For  dredges 
processing  greater  than  4.000  cubic 
yards  of  ore  per  day,  EPA  proposed 
limitations  prohibiting  the  discharge  of 
process  wastewater. 

The  BPT  limitations  for  all  gold  placer 
mines  and  dredges  in  the  final 
regulations  are  based  on  simple  settiing 
technology.  This  technology  has  been  • 
observed  in  widespread  use  by  gold 
placer  mines  in  all  areas  of  the  country. 
In  Alaska,  virtually  all  of  the  mines 
observed  by  the  Agency  staff  and 
contractors  in  1985  and  1986  had  some 
level  of  simple  settling  technology 
installed  and  operating.  As 
demonstrated  in  field  studies,  and 
discussed  above  in  this  preamble, 
simple  settling  technology  achieves 
substantial  removals  of  pollutants  in 
gold  placer  mine  wastewater. 

EPA  proposed  BPT  limitations  for 
dredges  processing  greater  than  4,000 
cubic  yards  of  ore  per  day  based  on  100 
percent  recycle  of  process  wastewater 
fit>m  the  dredge  pond  itself.  The  Agency 
proposed  more  stringent  BPT 
requirements  for  dredges  because 
available  information  indicated  that  all 
of  these  operations  were  recycling 
process  water  at  a  high  rate,  with  two 
dredges  recycling  100  percent  of  their 
process  water.  TTie  Agency  also 
believed  that  the  very  nature  of  the 
dredge  operation  made  recycle 
necessary. 
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Since  propowl  EPA  ha«  received 
additional  information  indicattng  tlMt, 
while  dredges  withdraw  water  fiT>in  the 
dredge  pond  for  gold  proceaaing 
operations,  they  also  disdwige  water 
from  the  dredge  pood  to  control  the 
suspended  soHds  level  of  the  pond.  As  a 
result  (kedges  usually  have  some 
discharge  (blow  down)  of  water  and 
then  introduce  new  water  into  the  pond 
in  order  to  maintain  a  pioper  level  ia  the 
dredge  pond. 

On  the  basis  of  diis  new  information, 
the  Agency  has  mocked  the  model 
technology  from  that  described  m  the 
proposal.  The  teduncal  suf^rt 
documents  presented  for  pabQc        I 
comment  with  the  Second  NOA 
evaluated  settling  technology  for  the 
dredges  based  on  the  use  of  a  separate 
settling  pond  which  treats  wastewater 
to  02  ml/1  prioi  to  (fischaige.  EPA  data 
indicate  that  wastewater  from  dredges 
can  achieve  this  level.  BPT  Kmitations 
for  dredges,  Hke  other  mines,  are  based 
upon  this  model  technology.  The  final 
regulation  does  not  require  recirculation 
of  process  water  at  BPT,  because 
dredges  do  not  recirculate  all  process 
water,  as  origsBaDy  befieved.  However, 
as  dwcusaed  below,  reciradafion  of 
process  water  is  feqwred  at  BtAT,  based 
on  recirculation  of  water  from  the 
settling  pood  into  the  dredge  pond. 

As  descrflied  above.  H>A  has 
collected  data  on  the  peiformance  of 
simple  settling  technology  which 
catenas  that  a  settleabte  sohds  level  of 
0.2  ml/1  can  be  reliabty  achieved  with 
three  hours  of  qoiesceat  settbng  (four 
hours  for  dtedges  nsiig  flww-field 
overflow  water).  The  BPT  hmiution  of 
O.Z  Bd/1  is  that  levei  which,  based  on 
data  cottected  by  EPA,  is  adnevabte 
%vith  a  settling  pond  that  is  properly 
desipied  and  operated. 

While  the  A^eiKy  proposed  BPT 
limitations  of  2jOOO  mg/1  o<  TSS  based 
on  simpk  setlbng  tedhmolagy,  the 
Agency  staled  in  the  Second  NOA  that 
is  was  coBsidenng  deleting  dns 
limitatioa.  The  SkI  rsde  does  not 
contain  a  BPT  liinitation  for  TSS.  As 
noted  in  Section  V  above,  data  coUected 
from  15  mines  in  1985  and  198ft  show 
wide  vatiati(»a  in  residual  TSS.  even 
after  24  hours  of  settling.  EPA  believes 
that  this  wide  variation  is  rekated  to  the 
characteristic*  of  the  soil  being 
processed  at  the  various  mmea  and  the 
particle  size  of  the  fine  suspended 
solids.  Because  of  this  wide  variation, 
the  Agency  does  not  believe  aoalyais  of 
the  TSS  data  would  yield  a  m«»a»tingfiil 
standard  of  performance  for  timple- 
setting  technology.  That  is,  there  is  not  a 
particular  level  of  TSS  reduction  that 
EPA  believes  is  axsociated  with  the 


propel  functioning  d  simple-settling 
technology.  Rathv.  as  it*  name  nggests. 
settleabla  solidB  is  a  poUatsnt  pasameter 
which  —  asms  fee  efiecttvenesa  (rf 
siwplii  asniaftlHilaiulogy.  ThtnSon,  the 
final  rule  seta  BPT  Uodtationa  for 
settleable  solids  only. 

As  pointed  OBt  above,  the  removals  of 
TSS  achieved  with  simple  setltii^ 
technokigy  vary  depending  on  site- 
specific  conditions  such  that  EPA  amid 
not  establish  national^  appltcaUe. 
unif ocB  KautatioBe  far  tfaeae  poButants 
based  on  sii^e  settling  technology. 
Nonetheless,  the  data  indirntB  that  the 
use  of  settling  ponds  does  reaall  in 
substantial  redactions  in  the  discharge 
of  these  pollutaaili.  and  EPA  wn  able  to 
analyze  the  data  in  otder  to  detennine 
the  average  reoMyvals  achieved  widi 
settling  ponds.  On  the  basis  of  available 
data,  EPA  cakidBted  the  poUotant 
removal  achieved  at  BPT. 
IrapleflAentati<n  of  the  BPT  Hmitations 
nationwids  for  mines  will  rc»ove 
annually  froan  estkaated  raw  waste 
387,600  kilograms  (kg)  (852.700  ttis)  of 
toxic  metals  and  1,838,000  metric  tons 
(kkg)  (2.02U0O  tras)  of  TSS:  for  the 
Alaska  grid  placer  mines  177 jDQO  kg 
(389,500  Iba)  ot  toxic  metals  nd  880i400 
kkg  (9C8J00  tons)  of  TSS  will  be 
removed.  As  discusaed  in  Section  VI  of 
this  preessUe.  EPA  has  cakalated  the 
costs  of  adkieving  these  pollutant 
removals  at  BPT.  The  total  annual  cost 
of  achieving  BPT  at  gold  placer  nunes 
nationwide  is  $2.42  suUion;  for  the 
Alaska  gold  placer  mines  the  annual 
coat  is  $1.25  million.  There  is  no 
projected  capital  coat  for  achteving  BPT. 

Ibe  Aguicy  haa  detnmined  that  the 
pollutant  reduction  benefits  associated 
with  Gonqiliance  justify  the  costs  for  this 
subcategory. 

BAT 

EPA  has  selected  recirculation  of 
process  wastewater  as  the  best 
available  technology  for  all  regulated 
mine  sizes  and  Qrpes. 

As  discassed  previouriy  in  this 
preamble,  under  most  mine  conditions, 
water  kicidentally  ent^s  a  mine  through 
precipitation,  snow  sodt.  stoface  nmoff 
and  subsarface  incursion  due  to  ground 
water  infiltration  and  the  m^ltjng  of 
permafrost  While  ^operly  designed 
and  constructed  water  diversion 
structiires  will  reduce  the  amount  of 
water  which  wiD  accumulate  in  a  mine, 
EPA  field  demonstrations,  flow  data, 
and  comments  from  the  industry 
indicate  that  in  most  cases,  tha 
incidental  influx  of  water  cannot  be 
completely  prevented.  Because  oS  &i« 
problem,  dta  model  BAT  technology 
requires  recirculatian  of  process 
wastewater,  but  allows  die  discharge  of 


i  piocess  and  excess  water 
after  treatment  in  sadltag  ponds. 
However,  the  diadlaige  amy  not  include 
the  flow  or  voIbbh  of  vmter  that  is  nsed 
for  the  be— Bciation  process.  Therefme 
the  model  BATfechiuilogy  is  actually  a 
comhbntion  of  tvn>  teehnokigies: 
redradatifln  of  piocess  wastewater  and 
simple  scltfiig  oif  ooemingied  water 
correspomBag  in  vidaaie  to  excess,  non- 
process  water.  TIm  eSett  of  this 
linatatioBistopfoltffait  the  (fisdiaige  of 
any  process  waste  wutei  daring  periods 
when  new  water  is  allowed  to  enter  the 
plmtsHe. 

Water  redicnlation  is  a  demonstrated 
and  available  technology  in  gold  placer 
mines.  As  discassed  earlier  in  this 
preamble  it  is  conuuon  practice  for  some 
miners  to  rectradate  process  water 
during  periods  of  water  shortage.  EPA 
has  observed  mines  practicing 
redrcnlation.  and  data  received  from 
Alarica  and  states  in  die  lower  48 
indicate  that  recycling  is  practiced  in  the 
industry. 

The  addition  of  recirculation 
technology  to  simple  settling  technology 
requires  substantial  in-process  changes. 
These  changes  constitute  a  change  in 
the  gold  recovery  process  in  that  the 
water  circuit  is  revised  to  return  water 
containing  substantial  suspended  solids 
to  the  gravity  separation  system  instead , 
of  applying  water  that  is  relatively  free 
of  suspended  solids  to  die  gold  recovery 
process.  The  Agency  considered  this  to 
be  a  sufficiently  wiyiifjcant  process 
change  to  reqoire  confimiation  that  the 
change  coidd  be  accom|)lished  without 
serious  consequences  m  the  gold 
recovery  rate.  Also,  comments  had 
indicated  that  high  levels  of  solids  in 
recirculation  water  would  have 
deleterious  efiects  on  gold  recovery. 
Therdbre.  as  described  in  Section  V.  A. 
above.  EPA  conducted  a  stady  during 
the  1085  and  1986  mining  seasons  on  the 
effect  of  high  su^iended  solids  levels  on 
the  recovery  of  fine  gold.  The  results  of 
tha  study  indicated  that  the  recovery  of 
gold  in  a  sluice  operation  is  essenti^y 
unafiected  by  levels  of  suspeofled  solids 
substantially  hi^ier  than  tbose  nonnally 
enconntered  in  redcculated  process 
water. 

As  stated  in  tha  Second  NOA.  die 
Agency  considered  adopting  as  BAT 
chesMcal  treatn^nt  of  waalawater. 
which  involves  the  addtttifln  of  priymers 
to  aid  in  the  remove  of  pcrihitanta.  The 
Agency  has  not  adopted  dnmically 
aided  settling  in  eatabUAiiV  BAT 
limitationa  becanaa  EPA  bdieves  that 
the  technology  is  not  a  dsraonstrated. 
available  techa<^ogy  at  this  time.  At 
present  no  placer  ndne  is  utilixing 
chemical  treatment  technology  on  a 


season-long  cosamerdal  basis. 
Furthermore,  the  tests  conducted  by 
EPA  were  not  sufficiendy  detailed  and 
extensive  to  demonstrate  the  futt 
applicabili^  of  thss  technology  to  placer 
gfM  mines.  As  discussed  in  sectian  VII 
of  the  developmmt  documoit  technical 
issues  which  have  yet  to  be  resolved 
include  the  efiectiveness  and  cost  of 
applying  thia  treatment  to  the  wide 
range  of  soils  encountered  in  placer  gold 
mines.  Therefore,  further  testing  and 
study  are  necessary  before  this 
technology  could  reasonably  be  selected 
as  the  basis  for  BAT  effluent  limitations 
guidelines. 

Based  on  water  recirculation  and 
simile  setding  technologies,  the  BAT 
effluent  limitations  guidelines  for  all 
mines  state  that  the  volume  of  water 
which  may  be  discharged  from  a  plant 
site  shaU  not  exceed  the  volume  that  is 
due  to  commingling  of  infiltration  and 
drainage  water  with  process  water 
which  is  in  excess  of  die  amount  of 
make  up  water  needed  for  opetation  of 
the  benefidation  process.  Wlnfe  the 
wording  of  the  fiiul  rule  is  differeit 
from  the  proposed  regulation^  which 
stated  that  there  shaD  be  no  discharge  of 
process  wastewater,  the  meaning  of  the 
proposed  and  the  final  regulatioo  is 
identicaL  Both  are  based  on  the 
recircalation  of  all  water  that  is  seeded 
for  gold  recovery.  EPA  believed  that  the 
language  of  the  proposed  rale  could 
have  been  soaiewhat  conhising,  since 
the  BAT  limitefions  had  to  be  read  in 
conjunction  with  the  specialized 
provisions  dining  "cond>ined  waste 
streams"  in  order  to  understand  that 
excess,  nonprocess  water  could  be 
discharged  after  treatment  The  final 
rule  deletes  the  combined  waste  stream 
provision  but  inserts  the  substance  of 
that  provision  into  the  language  in  the 
BAT  section.  The  BAT  limitetions  in  the 
final  rule  are  expressed  in  terms  of  the 
flow  reduction  that  is  achievaUe 
through  die  appbcation  ol  BAT  to  gold 
placer  mine  wastewater.  Meeting  this 
flow  linritetion  will  prevent  the 
discharge  of  a  significant  portion  of  the 
process  wastewater  poUtrtants 
generated  by  the  benefidation  of  gold 
placer  deposiU.  The  BAT  Hmitations 
also  specify  that  the  flow  of  commingled 
process  and  excess  water  which  can  be 
discharged  must  meet  effluent 
limitetions  of  0.2  mg/1  SS,  derived  on 
the  basis  of  simple  settling  tedmology. 

The  final  rule  also  contains  several 
new  terms  that  were  not  induded  in  the 
proposed  rule.  These  terms  have  been 
added  for  the  sake  of  clarity,  and  do  not 
alter  the  substance  of  the  iiile.  These 
terms  include  "new  water."  "plant  site." 
and  "drainage  water."  Furthermore,  the 


proposed  rale  wookl  have  applied  the 
dofinitiaas  isr  tha  era  mining  and 
dsessing  ratsgnry  contained  in  Part  440, 
Subpart  U  tottegold  placer  mine 
subcategory,  exc^  as  superseded  by 
defifutkns  comtained  in  the  proposed 
rule.  For  the  s^u  of  clarity  and 
sinqilidty.  tke  final  nde  provides  that 
Subpart  L  of  Part  440  does  not  apply  to 
this  sabcategosy.  and  defines  these 
terras  frtnn  Subpszt  L  which  are  relevant 
to  gold  placer  minmg.  These  terms  are 
"mine,"  "mine  area,"  and  "mine 
drainage."  The  dsfiaitionB  are 
equivalent  or  sknilar  to  those  contained 
in  Subpart  L  Where  the  definitions  in 
this  rule  diffo-  si^dy  from  those 
contained  as  Sofcpart  L,  the  changes 
were  made  for  the  sake  of  darity  and 
are  not  intended  to  reflect  any 
substantive  differences  from  the 
proposed  nde. 

Other  mmor  definitional  changes  from 
proposal  indude  the  definition  of 
"process  wastewater,"  which  at 
proposal  only  induded  water  used  and  ' 
resulting  from  the  benefidation  process. 
The  de&ntion  of  process  wastewater  in 
the  final  role  also  indudes  mine 
drainage,  drainage  and  infiltration  water 
which  commingle  with  water  from  the 
benefidation  process.  This  definition 
essentiaHy  hiserts  the  substance  of  the 
combined  waste  streams  into  the 
process  wastewater  definition. 

Also,  the  definition  of  "infiltration"  in 
the  final  rule  has  simplified  the 
definition  of  groundwater  infiltration 
contained  in  the  proposed  rule.  Finally, 
the  defim'tion  of  ore  in  the  final  rule 
combines  the  definitions  of  "gold  placer 
deposit"  and  "ore  pay  dirt"  contained  in 
the  proposed  rule.  The  substance  of  the 
proposed  rale  have  not  b«en  ^tered  by 
any  of  these  changes.  Also,  the  term 
"opencut  mine"  is  defined  in  the  final 
rule  to  eliminate  any  possible  confusion 
about  the  meanrng  of  the  term  as  used  in 
this  rule. 

The  final  rule  does  not  contain 
limitations  for  metals  which  have  been 
found  in  placer  mine  wastewater.  As 
stated  in  the  preamble  to  the  proposal, 
EPA's  data  indicate  that  metals  which 
are  discharged  from  placer  nune 
operations  ap>pear  to  be  associated  with 
the  solids.  EPA  reached  ihis  conclasion 
on  the  basis  of  a  statistical  analysis  of 
the  correlation  between  removals  of 
TSS,  arsenic  and  mercury.  During  the 
1986  mining  season,  EPA  conducted  an 
extensive  analysis  of  metals  in  treated 
and  untreated  wastewater.  Settling  tube 
tests  conducted  with  polymer  addition 
indicated  that  whan  TS&  tevela  were 
rediir««i  to  low  krds.  the  metala  were, 
by  and  laigr.  redaced  to  levebbdow 
their  detection  liants.  These  polymer 


settBng  tests  demonstrated  that  metals 
in  pla  jer  mines  wastewater  are  in  the 
particulate  form  and  particulnte  metals 
are  removed  through  treatment 
technologies  that'are  designed  to 
remove  solids. 

Even  though  there  are  no  BAT  ' 
limitations  wfaidi  control  metals 
direcdy.  the  BAT  limitations  in  this  rule 
will  adequately  control  the  discharge  of 
metals.  By  requiring  reckculation  of 
process  water  and  thereby  reducing 
significandy  the  volume  of  wastewater 
discharged,  die  BAT  hmitations  will 
result  in  a  corresponding  substantial 
reduction  of  metals  discharged  to  the 
receiving  stream. 

As  described  in  the  Second  NOA  the 
actual  levels  of  metals  that  are  achieved 
at  mines  using  settling  ponds  will  vary 
depending  upon  the  settling 
characteristics  and  metals  ccmtent  of  the 
soil  at  a  particular  mine  site.  For  this 
reason,  it  is  not  feasible  to  ascertain  a 
predse  level  that  is  achievable  with 
setding  technology  and  which  could 
thereby  aerve  as  a  nationally  applicable, 
uniform  effluent  limitation  guideline. 
Settling  ponds  are  designed  to  control 
solids  and  the  Agency  has  not  identified 
a  treatment  technology  which  has  been 
demonstrated  to  control  direcdy  the 
metals  content  of  placer  mine 
wastewater  Nonetheless,  because  the 
metals  have  been  demonstrated  to  be  in 
particulate  form  and  removed  through 
solids  removal,  the  BAT  limitation  of  0.2 
ml/I  of  SS  wrill  result  in  substantial 
removals  of  metals  in  placer  mine 
wastewater,  in  addition  to  the  metals 
that  are  prevented  from  discharge 
through  recirculation  of  process 
wastewater.  EPA  has  not  identified  a 
more  stringent  demonstrated  technology 
which  coidd  reduce  metals  levels  below 
those  achieved  with  the  BAT  limitations 
promulgated  in  thie  regulation. 

Implcmentatian  of  the  BAT  limitations 
nationwide  for  mines  will  remove 
annaally  fitun  estimated  raw  waste 
467,300  kilograms  (kg)  (1,028,000  lbs]  of 
toxic  metals  and  1  J77,000  metric  tons 
(kk^  (2,174.800  tons)  of  TSS.  From  the 
Al^ka  gold  placer  mines  207,400  kg 
(456,300  lbs)  of  toxic  metals  and  956,900 
kkg  (1,052,600  tons)  of  TSS  will  be 
removed.  As  discussed  in  further  detail 
in  Section  VI  of  this  preamble,  EPA  has 
calculated  the  costs  of  achieving  these 
pollutant  removals.  The  total  annual       * 
cost  of  sddeving  BAT  nationwide  at 
gold  placer  mines  is  $5.32  million  and 
the  projected  capital  costa  for  achieving 
BAT  are  $4.0  imlHon.  These  costs  are 
total  and  not  incremental  above  BPT 
costs.  For  Alaska  mines  only,  these 
costs  are  $2  J7  million  and  $2.1  million 
respectively. 
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The  Agency  has  detennined  that  BAT 
Umitatioiu  for  this  subcategory  are 
technically  feasible  and  economically 
achievable. 

BCT 

As  stated  in  Section  m  above.  BCT 
limitations  control  the  discharge  of 
conventional  pollutants,  including  TSS. 
The  Final  rule,  however,  establishes 
limitations  solely  for  settleable  solids,  a 
non-conventional  pollutant  While  soUds 
in  the  form  of  TSS  are  present  in  placer 
mine  wastewater,  the  Agency  has 
determined  that  settling  technology  does 
not  consistently  control  the  levels  of 
TSS  such  that  the  Agency  can 
promulgate  effluent  limitations  guideline 
and  standards  for  this  pollutant  Since 
the  Agency  has  not  established 
limitations  for  the  control  of  any 
conventional  pollutants,  the  final  rule 
does  not  establish  BCT  limitations. 

NSPS 

EPA  is  promulgating  NSPS  for  the  gold 
placer  mining  subcategory  based  on  the 
same  wastewater  treatment  as  BAT, 
which  consists  of  simple  settling  plus 
recirculation  of  all  process  wastewater. 
There  is  no  generaBy  applicable, 
demonstrated  technology  which  can  be 
applied  beyond  BAT  to  further  reduce 
the  discharge  of  pollutants  from  gold 
placer  mines.  As  discussed  above, 
chemically  aided  settling  is  not  at  this 
time  a  demonstrated  technology  in  gold 
placer  mining.  The  other  technologies 
examined  by  the  Agency,  including  filter 
dams  and  tundra  filters,  are  available 
only  on  a  site-specific  basis  and 
therefore  are  not  appropriate  as  the 
basis  of  nationally  applicable,  uniform 
effluent  limitations  guidelines  and 
standards. 

Since  NSPS  are  equivalent  to  the  BAT 
requirements,  the  Agency  has 
determined  that  there  will  be  no  barrier 
to  entry  for  new  source  gold  placer 
mines.  In  fact,  the  new  sources  can 
design  for  efficient  process  water  use 
and  maximize  wastewater  reduction, 
thereby  reducing  the  size  (and  in  turn 
the  cost)  of  poUution  control  facilities. 
Therefore,  such  facilities  may  actually 
be  less  costly  to  install  and  operate  in 
comparison  to  existing  mining 
operations. 

EPA's  NPDES  regulations  define  a 
"new  source"  as  a  source  which  is 
constructed  after  the  date  of 
promulgation  of  applicable  new  source 
performance  standards,  unless  those 
standards  are  promulgated  within  120 
days  of  their  proposal,  in  which  case  a 
oource  is  a  new  source  if  it  is 
constructed  after  the  date  of  proposal. 
40  CFR  122.2.  The  new  source 
performance  standards  contained  in  this 


rule  were  proposed  in  November  1085. 
Since  more  tlum  120  days  have  passed 
since  proposal  NSPS  will  apply  to  those 
mines  determined  to  be  new  sources  by 
virtue  of  their  activities  occurring  after 
promulgation  of  this  rule.  In  the  Second 
NOA,  the  Agency  mentioned  that  the 
definition  of  new  source  in  40  CFR  122.2 
was  the  subject  of  petitions  for  review 
in  the  U.S.  Court  of  Appeals  for  the 
District  of  Columbia  Circuit  The  Court 
has  since  ruled  upon  this  issue  and 
upheld  §122.2  as  being  consistent 
with  the  Qean  Water  Act  NRDC  v. 
EPA,  822  F2d  104. 113-114  (D.C  Clr., 
1987). 

As  stated  above,  the  NSPS 
promulgated  by  EPA  for  the  gold  placer 
mine  subcategory  are  equal  to  BAT 
limitations,  since  BAT  is  based  on  the 
most  stringent  demonstrated  technology 
that  is  available  for  treating  gold  placer 
mine  wastewater.  Therefore,  those 
mines  which  are  new  sources  will  not  be 
subject  to  controls  any  more  stringent 
than  those  applicable  to  existing 
sources. 

However,  section  511(c)  of  the  CWA 
provides  that  the  issuance  by  EPA  of 
NPDES  permits  to  new  sources  is 
subject  to  the  provisions  of  the  National 
Environmental  Policy  Act  (NEPA). 
Therefore,  to  the  extent  issuance  of  such 
permits  might  constitute  major  Federal 
actions  si^iificanUy  affecting  the 
environment  NEPA  requires  the 
preparation  of  an  environmental 
assessment  and,  if  appropriate,  an 
environmental  impact  statement  prior  to 
permit  issuance,  (see  40  CFR  122.29(c)). 

In  the  preamble  to  the  proposed 
regulation.  EPA  solicited  comment  on 
whether  the  new  source  criteria 
contained  in  EPA's  NPDES  regulations 
(40  CFR  122.2  and  122.29)  would  be 
appropriate  for  gold  placer  mining.  In 
die  Second  NOA,  EPA  stated  Uiat  it  was 
considering  adopting  a  list  of  factors  for 
the  Regional  Adininistrator  to  use  in 
determining,  on  a  case-by-case  basis, 
whether  a  gold  placer  mine  is  a  new 
source  under  the  Act.  The  Agency  stated 
that  case-by-case  designation  of  new 
source  placer  mines  on  the  basis  of 
relevant  factors  was  appropriate  given 
the  variety  of  possible  events  that  may 
reasonably  affect  whether  a  gold  placer 
mine  is  a  new  source. 

After  considering  public  comments  on 
this  issue,  the  Agency  has  concluded 
that  the  approach  presented  in  the 
Second  NOA  is  consistent  with  section 
306  of  the  Act  and  provides  the  best 
approach  to  determining  new  source 
placer  mines.  EPA  does  not  believe  that 
the  criteria  contained  in  the  NPDES 
regulations  could  reasonably  be  applied 
to  determine  new  source  placer  mines, 
since  they  do  not  adequately  address 


several  unique  features  of  gold  placer 
mining,  as  (Uscussed  below.  The 
adoption  of  industry-specific  criteria  for 
designation  of  new  sources  is  consistent 
with  the  new  source  criteria  contained 
in  die  NPDES  regulations,  since  40  CFR 
122.29(b)(1)  states  diat  Uie  NPDES 
provisions  apply  "except  as  otherwise 
provided  in  an  applicable  new  source 
performance  standard."  Purthermore,  - 
EPA  has  adopted  a  similar  approach  .to 
determining  die  existence  of  new  source 
mining  operations  where  the 
characteristics  of  the  industry 
warranted  specialized  treatment.  (See 
new  source  criteria  for  the  coal  mining 
category,  40  CFR  434.11(j)). 

Under  section  308  of  the  Act  whether 
a  facility  is  considered  a  new  source 
depends  on  the  date  construction  of  the 
facility  was  commenced.  Section 
30e(a)(5]  defines  "construction"  as  "any 
placement  assembly,  installation  of 
facilities  or  equipment  (including 
contractual  obligations  to  purchase  such 
facilities  or  equipment)  at  the  premises 
where  slich  equipment  will  be  used, 
including  site  preparation  work  at  such 
premises."  Applying  the  term, 
"construction",  to  the  placer  mining 
industry,  however,  is  problematic  in 
light  of  several  features  of  gold  placer 
mines.  First  gold  placer  mines,  by  their 
nature,  are  mobile  operations.  They 
continually  move  up  or  down  a  stream 
as  they  mine  a  pay  streak,  and  they 
often  relocate  their  mining  activities 
within  a  claim  or  among  different  claims 
in  search  of  pay  dirt  (i.e.,  ore  containing 
recoverable  gold).  Second,  due  to 
climatic  conditions,  Alaskan  placer 
mines  can  only  operate  during  the 
summer  months. 

Applying  the  term,  "construction," 
literally,  it  is  arguable  that  a  placer  mine 
becomes  a  new  source  every  time  that  it 
moves  to  a  new  location,  since  the  mine 
is,  in  a  sense,  installing  facilities  and 
equipment  at  a  different  "premises". 
However,  EPA  believes  that  such  an 
interpretation  would  not  be  consistent 
with  the  purposes  of  section  306.  In 
placer  mining,  the  continuous  movement 
of  mining  operations  represents  the 
standard  practice  of  an  ongoing,  existing 
operation.  Designating  all  mines  to  be 
new  sources  by  virtue  of  this  movement 
would  ignore  that  this  is  standard 
practice  among  existing  placer  mine 
operations. 

The  mobile  nature  of  placer  mines 
also  demonstrates  why  the  new  source 
criteria  contained  in  { 122.29(b)  of  the 
NPDES  regulations  are  not  appropriate 
for  the  determination  of  new  source 
placer  mines.  If  {  122.29(b)(1)  were 
interpreted  literally,  any  movement  by  a 
mine  would  make  it  a  new  source  since. 


arguably,  a  mine  that  moves  to  a  new 
location  is  being  "constructed  at  a  site 
at  which  no  other  source  is  located." 
However,  when  EPA  adopted  the  new 
source  criteria,  it  acknowledged  that 
they  were  not  designed  to  address 
mobile  operations.  Comraenters  on  the 
proposed  NPDES  criteria  noted  that  they 
did  not  adequately  addiess  the  question 
of  whether  relocated  mobile  oil  and  gas 
drilling  rigs  were  new  sources.  In 
response,  the  Agency  acknowledged 
that  the  regulation  (fid  not  interpret 
section  308  of  the  Act  for  purposes  of 
such  mobile  operations,  and  stated  that 
this  would  be  addressed  when  the 
Agency  adopted  new  source 
performance  standards  fior  that  industry. 
(44  FR  32871,  June  9. 1979).  Similarly,  in 
this  rulemaking,  EPA  is  adopting  criteria 
which  adcfress  die  unique  aspects  of 
gold  placer  mines. 

EPA  also  considered  whether  gold 
placer  mines  should  be  defined  as  new 
sources  when  they  recommence  their 
operations  every  spring  after  being  shut 
down  for  the  winter  season.  A^a, 
while  this  interpretation  mi^t  be 
consistent  with  a  titet al  reading  of 
section  306,  EPA  believes  that  such  an 
approach  would  ignore  a  mi^ue  aspect 
of  gpid  placer  mines  opeiating>in  cold 
climates.  Climatic  conditio  as  require 
gpld  placer  mines  to  cease  epeiations  in 
Alaska  during  the  colder  months.  It  is  an 
operating  characteristic  of  such  mines 
that  some  or  all  of  their  equipment  is 
removed  from  the  miniag  site  each  fall 
and  replaced  in  the  spiuig.  This  activity, 
however,  is  characteristic  of  all 
continuous,  ongoing  gold  placer  mine 
operations  ia  such  climates  and 
therefore  does  not  necessarily  indicate 
the  commencement  of  neW  mining 
activities.  EPA  therefore  does  not 
believe  that  it  would  be  appropriate  to 
consider  the  entire  Alaskan  gold  placer 
mining  industry  to  be  new-sources  every 
spring.  EPA  does  not  believe  that 
Congress  intended  in  section  306  to 
designate  targe  numbers  of  facilities  in 
an  entire  subcategory  as  new  sources 
every  spring  solely  because  climatic 
gondrtions  dictated  the  routine  yearly 
dismantling  and  ihstaltation  of  their 
operations. 

Furthermore,  defining  all  placer  mines 
as  new  sources  every  spring  would  sot 
advance  the  purposes  of  section  306. 
Congress  adopted  that  provision  in 
order  to  insure  that  new  facilities  wdiich 
coj^d  institute  production  process 
changes  met  the  most  stringent  pollution 
control  requirements.  (See  Conf.  Rep. 
1236, 92nd  Con^  2d  Sess.  127-129). 
However,  the  BAT  limitations  contained 
in  this  regulation  already  require 
existing  sources  to  meet  limitations 


based  oa  the  moat  stringeot  currei^ 
demoaatrated  poUuiyoa  caalmoL 
technology  that  is  avmlabk  to  gold 
places  miaea.  and  NSPS  ase  Aercfore 
equal  to  BAT  liaiilatiana.  Thua^ 
designatiag  every  placer  aiine  as  a  new 
SQusce  each  season'  would  not  resuk  in 
aay  mere  striageBt  levels  ti  coaferol  than 
those  akea^  eatabliaked  Cor  cxiatiag 
sources.  ' « 

Instead  of  categpricaliy  eiassilying  all 
mines  as  new  sources  because  of  the 
mobile  and  seasoiMl  aabue  of  Ihcir 
operationev  die  new  source  eritetm  in 
the  regulatioft  are  to  be  considcffed  by 
the  Regional  Administrator  pt^  or 
Director  of  a  state  agency  iHlwiisetering 
an  NPDES  pre^an  (DifRtBi^  aa  die 
basis  for  daterauatBf  udieB  a  aane  has 
saffieieat^  altered  iaLaiti—  cr 
discharses  tbat  tbe  mine  ia  to  be  treated 
as  a  new  soaeca.  As  described  above, 
the  desJ^atioBsi  new  saurce  mittes  will 
not  ehaage  Ike  applicafaie  effllseat 
limits tione,  but  may  require  t^  conduct 
of  an  envirommtal  review  by  EPA  in 
accordaace  with  ^ffiFA. 

One  of  the  criteria  presented  in  the 
Second  NOA  is  not  mcbided  in  the  final 
rule.  Tbat  criterioo  would  have 
considered  vrfwther  the  mme  moves  to  a 
vidwty  uAick  is  aot  conljgaom  with  the 
area  ia  which  the  mine  was  previously 
operating.  Ib  h^it  of  comments  stating 
that  moveacBk  amoag  dakna  along  a 
streaai  is  rliiim.tiriwtii.  of  on-goiag 
miniag  operatioDS  and  poiatiag  out  the 
vagueness  of  the  terms  'Ncontiguous"  and 
"vicinity,"  EPA  decided  not  to  adopt  this 
criterion  in  the  final  rule. 

The  criteria  in  S  440l144(c)(1),  (3)  and 
(4)  relate  to  locational  changes  that  the 
RA  or  Director  is  to  consider  which  may 
be  suffidently  significant  to  make  a 
mine  a  aew  source.  The  eiiterioa  in 
9  44ai444cHl>  states  that  the  RA  or 
Director  shall  consider  whether  the  mine 
win  operate  in  a  permit  area  wliich  is 
outside  of  the  permit  area  covered  by  a 
currently  validNPDES  permit  This 
criterion  is  based  on  concern  that 
mining  activity  in  a  new  area  that  is  not 
covered  by  a  cuaeat  NPDES  permit  may 
reflect  significant  new  construction 
activities.  Furthermore  such  a  locational 
change  could  also  have  new  and 
unknown  deleterious  effects  on  the 
environment.  Commenters  criticized  the 
term.  area,  as  being  too  vague.  Section 
440a.41(a)(14)  of  the  fmal  rule  therefore 
defines  "pennit  area"  as  the  area 
delineated  in  the  NPDES  permit  pennit 
applicatioD,  or  other  relevant 
documents^  EPA  believes  this  definition 
will  minimize  confusion  as  to  the 
application  of  this  criterion.  EPA  has 
slightly  altered  the  Language  from  that 
presented  in  the  Second  NOA  by 


reserring  to  wacther  tar  ante  operates 
outside  the  pesant  aiea..  isstead  ei 
whether  it  opecatca  in  an  area  aot 
coveied  by  an  PVOES  penatt  Thta 
change  waa  Bade  uMseiy  for  the  sake  of 
clarity  aad  bb  substaatiai  chaoge  ia 
intended. 

Becauae  (be  Ageacf  has  mdbded  the 
new  Irrai,  "pcsnit  ■rca,**  in  this 
cntenaat  ERn  aenevea  it  is  more 
apprapriaAr  to  fve  &ia  erilerion  to 
wikeAer  Ae  nine  operates  outside  ait 
area  covered  by  a  currendy  valkf 
NFD6S  pcrant.  (The  criterion  in  Ae 
Second  NOA  referred  to  whedier  die 
mine  operates  in  an  area  which  has 
prt-vtously  beea  covered  by  a  NPDES 
permit}.  TSe  focus  of  das  criterian.  on 
the  area  aetueffy  delineated  ar  miners' 
NH)ES  psfiMls  for  ovier  relevant 
documents  such  as  die  NPDES  or  state- 
Agency  pennit  apphcationf  means  that, 
in  applying  this  criterion,  the  RA  or 
Director  wfll  review  the  NPDES  permfts, 
applications  and  other  documents  diat 
hafve  been  issued  to  or  snbmffted  by 
gold  placer  mining  operations. 
RevfewBig  all  the  permfts  which  have 
"previously"  been  covered  by  NPDES 
permfts  may  well  prove  to  be  an 
administratively  impossible  task,  since 
all  the  previous  permits  or  appfications 
may  not  be  available.  On  the  other 
hand,  it  will  be  admisistrativety  feasible 
to  focus  on  (he  area  delineated  in  the 
currently  vafid  NPDES  permit  which  is 
about  to  expire,  since  those  permits  and 
relevant  permU  applications  should  be 
readily  accessible.  Finally.,  the  Agency 
also  believes  this  modified  criterion  is 
appropriate  because  the  operation  of  a 
mine  outside  an  area  currently  covered 
by  an  NPDES  permit  can  reflect 
significaot  new  constructiaa  activities. 
even  though  the  area  may  have  been 
covered  by  a  pennit  at  some  previous 
time. 

The  criterion  in  §  440.144(c)(4)  refers 
to  Virhether  the  mine  will  operate  ia  a 
permit  area  that  has  not  bee&  aiiaed 
during  the  term  of  the  currcat  permit 
whereas  the  criterion  presented  in  die 
Second  NOA  referred  to  whether  miniag 
has  occurred  within  the  past  five  years. 
Commenters  questioned  the  Agency's 
basis  for  the  five-year  period.  The  final 
rule  clarifies  that  the  time  period  of 
concern  should  correspond  to  the  term 
of  the  current  permit.  EPA  believes  that 
the  term  of  the  current  pezmt4.  rather 
than  some  fixed  period,  is  the 
appropriate  time  horizon,  since  tihe  RA 
or  Director  will  normally  focus  on  the 
new  source  question,  along  witk  odur 
pennit  issues,  at  the  time  of  pcoait 
reissuance.  Since  the  new  source 
question  may  have  last  been  addreaacd 
during  the  previous  permit  reissuance 
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proceeding,  EPA  believes  that  focusing 
on  mining  activity  that  has  occurred 
since  that  time  will  provide  an 
administrativeiy  workable  means  of 
appljring  this  new  source  criterion. 

The  purpose  of  this  criterion  is  to 
focus  on  those  mines  which  wish  to 
operate  in  areas  that  have  not  been 
mined  for  some  period  of  time.  EPA 
believes  that  the  placement  of  facilities 
or  conduct  of  mining  operations  in  such 
an  area  is  an  appropriate  criterion  to  be 
considered  by  the  RA  or  Director  in 
determining  whether  the  mine  is  a  new 
source,  since  such  activities  could 
reflect  significant  construction  activities. 
Furthermore  the  effects  of  introducing 
pollutants  in  an  area  which  has  not 
recenUy  been  mined  may  be  significant 

Section  440.144(c)(3)  refers  to  whether 
the  mine  discharges  into  a  stream  into 
which  it  has  not  previously  discharged. 
In  the  Second  NOA,  the  Agency 
proposed  that  this  criterion  refer  to 
whether  the  mine  discharged  into  a  new 
drainage  basin.  EPA  has  narrowed  this 
criterion  somewhat  because  the 
movement  of  a  mine  to  a  new  stream 
can  represent  significant  new 
construction  activities.  Furthermore, 
such  a  change  could  pose  new  ' 

environmental  impacts.  I 

The  criterion  contained  in 
S  440.144(c)(2)  refers  to  whether  the 
mine  significandy  alters  the  nature  or 
quantity  of  pollutants  discharged.  The 
reference  to  increasing  gold  recovery 
Capacity  that  was  included  in  the 
criterion  presented  in  die  Second  NOA 
has  been  deleted.  Commenters 
expressed  confusion  as  to  whether  the 
criterion  would  apply  to  a  mine  that 
increased  gold  recovery  capacity  but  did 
not  alter  the  nature  or  quantity  of 
pollutants  discharged.  EPA  decided  to 
delete  the  reference  to  gold  recovery 
capacity  in  order  to  clarify  that  diis 
criterion  is  intended  to  apply  to  changes 
in  discharges,  and  not  increases  in  gold 
recovery  capacity  per  se. 

Also,  in  light  of  the  fact  that  BAT 
limitations  and  NSPS  prohibit  mines 
from  discharging  the  volume  of  water 
used  in  the  beneficiation  process, 
increases  in  gold  recovery  processing 
capacity  will  not  necessarily  result  in 
increased  discharges  to  the  receiving 
stream.  Rather,  under  this  regulation,  the 
volume  of  discharges  will  depend  upon 
the  volume  of  excess  drainage  and 
infiltration  water  that  enters  into  the 
treatment  system  and  needs  to  be 
discharged.  Therefore,  the  unique 
circimistance  that  may  lead  to 
significant  changes  in  the  nature  and 
quantity  of  pollutants  discharged  would 
be  where  the  plant  site  is  sigcdficandy 
increased  causing  it  to  collect  more 
drainage  water  Uian  collected  by  the 


previously  existing  plant  site.  Since  such 
excavation  may  involve  significant 
construction- activities,  EPA  believes 
that  it  is  appropriate  that  the  RA  or 
Director  consider  whether  the  alteration 
in  discharge  resulting  from  such 
construction  is  sufficienUy  significant  to 
designate  the  mine  a  new  source.  Taking 
into  account  the  unique  characteristics 
of  this  subcategory,  as  well  as  the 
particular  limitations  guidelines  and 
standards  promulgated  in  this  rule.  EPA 
believes  that  this  criterion  is  an 
appropriate  factor  for  the  RA  or  Director 
to  consider  in  designating  new  source 
gold  placer  mines. 

The  occurrence  of  any  one  of  these 
events  is  not  intended  to  be  conclusive 
in  making  a  new  source  determination. 
Rather,  the  criteria  are  to  be  considered 
and  taken  into  account  by  the  RA  or 
Director  in  assessing  all  of  the 
circumstances  of  a  particidar  mine.  EPA 
recognizes  that  the  characteristics  of 
placer  mining  operations  may  vary 
widely  and  EPA  therefore  may  not  have 
anticipated  all  the  circumstances 
relevant  to  a  new  source  determination. 
The  rule  therefore  allows  the  RA  or 
state  Director  to  consider  such  other 
factors  as  he  deems  relevant  in 
determining  whether  a  placer  mine  is  a 
new  source.  For  example,  the  RA  or 
Director  may  consider  whether  a  mine 
has  to  rebuild  completely  the  retaining 
berms  or  wastewater  treatment  ponds  of 
the  mine  that  have  been  destroyed  by 
storms  or  snow  melt 

VL  Eamomic  Considerations 

A.  Costs  and  Economic  Impacts 

EPA's  economic  impact  assessment  is 
set  forth  in  the  report  entided 
"Economic  Impact  Analysis  of  Effluent 
Limitations  Guidelines  and  Standards 
for  the  Placer  Gold  Mining  Industry". 
This  report  presents  the  investment  and 
aimualized  compliance  costs  for  the 
plants  covered  by  this  regulation.  The 
report  also  estimates  the  economic 
effect  of  compliance  costs  in  terms  of 
mine  closiu*es.  employment  losses. 
profitabiUty  impacts,  and  regulatory 
costs  as  a  percent  of  sales  and  as  a 
percent  of  operating  costs.  Except  for  a 
few  large  open  cut  and  dredge 
operations  included  in  the  economic 
impact  analysis,  the  report  is  a  detailed 
analysis  of  small  business  impacts  since 
most  placer  mines  are  owner-operated 
businesses  with  from  one  to  three 
employees. 

The  number  of  active  mines  fluctuates 
from  year  to  year,  in  response  to 
changes  in  die  price  of  gold  and  other 
factors.  The  EPA  mine  count  of  457 
active  mines  in  1986  is  based  largely  on 
state  suppUed  data.  EPA  estimates  there 


are  192  mines  covered  by  this  regulation 
in  Alaska  and  265  mines  in  the  lower  48 
States.  The  costs  of  implementing  the 
regulations  are  estimated  on  a  model 
mine  basis.  Total  capital  costs  for  BPT 
and  BAT  are  projected  to  be  $4.0  million 
with  annualizied  compliance  costs 
(including  capital  and  operating 
expenses)  of  $5.3  million  (in  1986 
dollars).  These  compliance  costs  are 
based  on  the  assumption  that  mines 
rebuild  settling  ponds  every  yean 
however,  die  costs  reflect  the  fact  that 
some  mines  currendy  have  other 
treatment  equipment  (primarily  water 
recircidation  equipment)  in  place. 

The  compliance  costs  calculated  by 
EPA  were  based  on  engineering 
estimates  of  the  capital  requirements 
and  operating  expenses  of  each 
technology  option  for  each  open  cut 
model  mines  sized  at  18,000,  35,000, 
150.000.  and  340,000  cu  yd  of  ore  per 
year  annual  production  and  for  dredges 
at  216.000  and  810.000  cu  yd  of  ore  per 
year  aimual  production.  Total 
compliance  costs  were  derived  by 
multiplying  the  cost  for  each  option 
times  the  number  of  mines  in  each  size 
category.  As  stated  above,  the  Agency 
recognizes  that  the  niunber  of  mines 
fluctuates  based  on  many  factors  and 
thus  total  compliance  costs  for  the 
industry  would  change  as  the  number  of 
mines  fluctuates.  However.  EPA 
believes  this  will  not  alter  or  change  the 
conclusions  with  respect  to  economic 
impacts  at  individual  mines  or  for  the 
industry  as  a  whole.  The  purpose  of  the 
impact  analysis  is  to  characterize  the 
impact  of  these  regidations  for  the 
industry  as  a  whole  and  analyze  the 
impact  on  representative  mining 
operations. 

EPA  believes  that  these  model  mines 
represent  the  range  of  various  sized 
operations  in  the  placer  mining  industry; 
that  is.  they  indicate  the  impacts  on  very 
small.  smaU.  medium,  and  large  open  cut 
mining  operations,  and  dredges 
processing  greater  than  50.000  cu  yd  of 
ore  per  year.  Because  placer  mines  vary 
in  terms  of  the  precise  configuration  of  ' 
equipment  personnel,  and  value  of  ore 
processed,  it  is  not  possible  for  the 
Agency  to  develop  models  that 
represent  the  unique  circumstances  that 
may  be  found  in  every  mining  operation. 
Rather,  the  model  mines  developed  by 
toe  Agency  represent  to  the  maximum 
extent  possible,  the  range  of  mining 
operations  in  the  industry. 

B.  Economic  Methodology 

The  Economic  Impact  Analysis  (EIA) 
focuses  on  five  primary  impact 
measures:  Closura,  profitability,  the 
ratio  of  compliance  cost-to-sales. 


percent  increase  in  operating  costs  due 
to  compliance,  and  job  losses.  The 
values  are  estimated  for  representative 
mines  using  a  combination  of  survey 
data  collected  in  die  field,  published 
literature,  and  other  sources  related  to 
the  placer  gold  mining  industry. 

The  closure  analysis  compares  cash 
flow  to  total  operating  costs  (including 
expenses  for  mine  operation  and 
wastewater  treatment)  in  a  single  year. 
A  closure  is  projected  if  operating  costs 
exceed  revenues.  The  economic  impact 
analysis  indicates  a  number  of  baseline 
closures,  with  the  number  varying  as  the 
price  of  gold  varies.  That  is,  prior  to 
imposing  regulatory  controls  or 
compliance  costs,  these  mines  are 
expected  to  close  due  to  total  operating 
costs  exceeding  revenues.  This  situation 
is  characteristic  of  an  industry  where 
prices  are  beyond  the  control  of 
individual  producers. 

The  profitability  impact  measure 
indicates  the  extent  to  which  placer 
mining  compliance  costs  reduce  mine 
profitability.  The  cost-to-sales  impact 
measure  compares  compliance  costs  to 
mine  revenues.  The  fourth  impact 
measure  indicates  the  extent  to  which 
compliance  costs  increase  total 
operating  costs  on  a  percentage  basis, 
giving  a  sense  of  the  relative  magnitude 
of  the  cost  of  complying  with  this 
regulation.  )ob  losses  measure  the 
extent  to  which  mine  closures  caused  by 
the  regulation  create  unemployment. 

C.  Changes  in  the  Economic 
Methodology 

Major,  substantive  revisions  to  the 
economic  analysis  methodology  and 
model  mines  were  presented  for  public 
comment  in  the  Second  NOA.  In 
response  to  information  and  data 
supplied  by  commenters  regarding  the 
revised  methodology,  EPA  made  certain 
changes  which  are  described  fully  in  the 
economic  impact  analysis  and  in  the 
Comment  and  Response  document 
contained  in  the  public  docket.  Some  of 
the  comments  and  resulting  changes  are 
described  below. 

Commenters  stated  that  EPA's  model 
mines  did  not  represent  a  large 
percentage  of  mines  smaller  than  the 
mine  utilized  by  EPA  to  determine 
impacts  on  small  open  cut  mines  (35,000 
cu  yd  of  ore  per  year).  Commenters 
claimed  that  since  almost  half  of  the 
gold  placer  mining  Industry  consists  of 
mines  processing  less  than  35,000  cu  yd 
of  ore  per  year,  EPA  should  model  the 
costs  and  impacts  for  mines  operating 
below  this  level.  In  response  to  these 
comments  EPA  developed  a  fourth  open 
cut  model  mine  to  represent  a  very  small 
mine  processing  18,000  cu  yd  of  ore  per 
year,  to  better  consider  the  impacts  of 


this  regidation  on  mines  in  this  size 
range. 

Another  set  of  comments  indicated 
that  there  are  a  few  (3  to  4)  very  small 
dredges  operating  in  Alaska,  each 
processing  approximately  25-50 
thousand  cu  yd  of  ore  per  year.  Since 
data  and  models  utilized  by  EPA  to 
examine  impacts  on  dredges  were  based 
on  much  larger  operations  (i.e.,  210,000 
and  800.000  cu  yd  of  ore  per  year),  EPA 
does  not  believe  that  these  models 
necessarily  reflect  the  likely  impacts  on 
very  small  dredge  operations.  Since  EPA 
has  litde  data  with  which  to  measure 
these  impacts,  EPA  has  decided  not  to 
promulgate  effluent  limitations 
guidelines  and  standards  applicable  to 
dredges  processing  less  than  50.000  cu 
yd  of  ore  per  year.  These  dredges  will 
continue  to  be  regulated  under  NPDES 
permits  based  on  the  best  professional 
judgment  of  the  permit  writer. 

Other  commenters  suggested 
incorporating  data  published  by  Alaska 
state  agencies  into  EPA's  economic 
analysis,  including  state  figures  on  the 
number  of  mines,  gold  production,  ore 
grades,  and  fineness.  ^A  reviewed  all 
information  and  comments  submitted  by 
state  and  regional  offices.  EPA  has 
adopted  the  State  of  Alaska  figure  on 
the  number  of  active  mines  in  each 
region  in  1986.  On  the  basis  of  the  state's 
data,  EPA  has  revised  its  estimate  of 
total  compliance  costs  and  the  amount 
of  gold  production  in  Alaska. 

EPA  has  modified  the  assumptions 
regarding  gold  fineness  that  were 
presented  in  the  Second  NOA. 
Commenters  correcdy  pointed  out  that 
the  data  relied  upon  by  EPA  were  for 
"true  fineness",  the  ratio  of  gold  to  the 
gold  and  silver  content  of  the  ore. 
However,  the  more  relevant  measure  is 
the  ratio  of  gold  to  the  total  ore.  The 
Agency  has  therefore  revised  the 
fineness  assumptions  in  the  model  mine 
analysis  based  on  survey  data  collected 
by  EPA  from  50  commercial  mines  over 
a  period  of  three  years.  EPA  has  decided 
to  rely  on  the  survey  data  collected 
direcdy  by  the  Agency  because  the 
Agency  is  familiar  with  the  data 
collection  methodology  and  is  confident 
that  the  information  reflects  conditions 
in  the  industry.  Furthermore,  EPA's 
fineness  estimates  are  supported  by  the 
State  of  Alaska's  figures  of  total  gold 
production  in  1986,  since  use  of  the 
Agency's  fineness  assumptions  in  its 
model  mine  analysis  yields  an  estimate 
of  total  gold  production  that  is 
consistent  with  the  State's  figures.  (See 
response  to  comment  No.  9,  in  Section  X 
below). 

EPA  has  not  modified  its  assumptions 
about  ore  grade  that  were  presented  in 
the  Second  NOA.  The  Agency's  ore 


grade  estimates,  which  vary  by  region  in 
Alaska  fixim  0.013  to  0.029  ounces  per  cu 
yd,  are  based  on  a  literature  search  of 
historic  grades.  The  average  of  the 
values  used  by  the  Agency  (.02  ounces 
per  cubic  yard  of  ore)  is  supported  by 
survey  data  collected  by  the  Agency  and 
by  the  U.S.  Bureau  of  Mines  and 
Minerals  Yearbook  for  1985,  which 
stated  that  the  average  ore  grade  in  the 
United  States  was  0.02  ounches  per  cu 
yd  of  ore.  Again,  the  Agency's  ore  grade 
assumptions  are  further  corroborated  by 
the  fact  that  they  yield  an  estimate  of 
total  gold  production  that  is  coit^istent 
with  State  of  Alaska  figures. 

Additional  comments  received  during 
the  comment  periods  on  the  proposal 
and  notices  of  new  information 
suggested  that  EPA  should  investigate 
the  frequency  with  which  recycling 
technology  is  currently  being  practiced 
in  the  placer  mining  industry.  The 
Alaska  Department  of  Environmental 
Conservation  submitted  data  on  gold 
placer  mining  operations  in  Alaska  for 
1985. 1986  and  1987  containing 
information  submitted  by  Alaskan 
placer  miners  in  their  applications  for 
state-issued.  Tri-agency  permits. 
Included  in  the  information  submitted 
by  permit  applicants  was  whether  they 
expected  to  practice  recycling  at  their 
operation.  The  data  indicate  that 
approximately  30  percent  of  the  mines  in 
Alaska  expected  to  recycle  100  percent 
of  their  water  and  another  30  percent 
indicated  they  would  operate  under 
partial  recycle  conditions.  While  these 
data  do  not  demonstrate  whether  mines 
actually  practiced  recycling,  EPA 
believes  that  they  indicate  the 
proportion  of  mines  which  already  have 
recycling  equipment  on  site.  Since 
miners  indicated  in  the  permiU 
applications  that  they  would  be 
practicing  recycling,  the  Agency 
believes  it  is  reasonable  to  conclude 
that  the  applicants  had  the  equipment  to 
carry  out  their  stated  intentions.  The 
economic  impact  analysis  contained  in 
the  record  for  this  rulemaking  describes 
the  method  by  which  the  Agency 
incorporated  these  data  into  its  analysis 
of  baseline  model  mine  operating  costs 
and  compliance  costs. 

D.  Baseline  Analysis 

The  baseline  economic  analysis 
establishes  the  economic  health  of  gold 
placer  mines  prior  to  incurring  costs  to 
comply  with  this  regulation.  As 
discussed  above,  if  a  mine's  pre- 
compliance  total  operating  costs  exceed 
its  cash  flow,  the  mine  is  projected  to 
close  and  is  considered  a  baseline 
closure.  Baseline  total  operating  costs 
consist  of  direct  and  indirect  operating 
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expenses.  The  direct  operating  expenses 
include  labor,  labor  support  energy, 
supplies,  transportation,  maintenance 
services  and  smelter  and  refining 
charges.  The  indirect  operating 
expenses  include  debt  service, 
depreciation,  and  amortization.  The  stun 
of  these  costs  are  the  estimated  total  I 
annual  cost  of  a  placer  gold  mining 
operation. 

The  economic  impact  analysis 
indicates  a  number  of  baseline  closures. 
EPA  estimates  that  there  are  67  baseline 
closures  when  gold  is  valued  at  $377  per 
ounce  (tfafe  average  gold  price  during  the 
1986  mining  season  in  Aluka)  and  two 
baseline  closures  when  gold  is  valued  at 
$455  per  ounce  (the  average  gold  price 
during  the  1987  mining  season).  Since 
these  mines  are  projected  to  close  even 
without  the  imposition  of  regulatory 
controls  they  are  removed  from  the 
analysis  determining  the  incremental 
impacts  on  the  industry  of  complying 
with  this  regulation. 

E.  Economic  Impacts 

The  following  economic  impacts  are 
estimated  given  a  gold  price  of  $455  per 
ounce,  which  represents  the  season 
average  reported  price  from  May  to 
September  of  1987. 

BPT:  Simple  Settling  | 

The  estimated  192  Alaskan  mines 
covered  by  this  rule  will  incur 
annualized  compliance  costs  for  BPT  of 
$1.25  million;  the  estimated  265  mines  in 
the  lower  48  will  incur  annual  BPT  costs 
of  $1.17  million.  The  total  annual  cost  of 
BPT  is  $2.42  million.  No  capital 
^  expenditures  are  expected  to  be 
incurred  in  order  to  comply  with  BPT 
limitations.  These  total  annual  costs 
represent  construction  and  maintenance 
of  four  settling  ponds  at  each  mine 
during  the  season  using  heavy 
machinery,  equipment  and  labor  already 
available  at  the  mine  site. 

Compliance  with  BPT  limitations 
results  in  no  significant  adverse  impacts. 
Five  Alaska  and  two  lower  48  mine 
closures  are  projected  in  the  very  small 
(18,000  cu  yd  of  ore  per  year)  model 
group  (out  of  196  mines  in  the  group) 
with  an  associated  fourteen  job  losses. 
One  Alaska  mine  closure  and  three  job 
losses  are  expected  in  the  small  (35.000 
cu  yd  of  ore  per  year)  model  group  (out 
of  188  mines  in  the  group).  For  Alaska 
mines  the  ratio  of  compliance  cost  to 
sales  Tor  all  groups  ranges  from  1  to  3.6 
percent;  the  increase  in  operating  costs 
due  to  compliance  ranges  from  1  to  5.1 
percoit  for  aU  groups.  The  impact  values 
for  cost-to-sales  and  increase  in 
operating  costs  are  virtually  the  same  in 
the  lower  4& 


For  dredges,  the  compliance  cost  to 
sales  ratio  is  1.9  to  2.3  percent  and  the 
increase  in  operating  costs  due  to 
compliance  is  2.6  to  3.1  percent. 

In  both  Alaska  and  the  lower  48,  the 
decline  in  rate  of  return  on  investment 
for  open  cut  mines  and  dredges  ranges 
from  zero  to  2  percent  for  all  mines 
under  BPT. 

EPA  has  concluded  that  these 
financial  impacts  represent  an 
acceptable  level  of  impact  The  ei^t 
mine  closures  projected  under  BPT 
represent  less  than  two  percent  of  U.S. 
placer  gold  mines. 

BAT:  Water  Recirculation  with  Simple 
Settling 

Tlie  Alaskan  mines  will  incur  capital 
and  annualized  compUance  costs  for 
BPT  and  BAT  of  $2.1  million  and  $2.77 
million;  mines  in  the  lower  48  will  incur 
costs  of  $1.93  million  and  $2.55  million, 
respectively.  The  Total  capital  and  total 
annual  costs  for  BPT  and  BAT  are  $4.0 
million  and  $5.32  million,  respectively, 
after  taking  the  treatment  in  place  into 
account.  The  incremental  capital  and 
annual  costs  to  go  from  BPT  to  BAT  are 
$4.0  million  and  $2.91  million, 
respectively. 

Eight  Alaska  mine  closures  (three 
incremental  to  BPT)  are  projected  in  the 
very  small  (18,000  cu  yd  of  ore  per  year) 
mine  group,  with  an  associated  sixteen 
job  losses  (six  incremental  to  BPT).  Five 
mine  closures  (four  incremental  to  BPT) 
are  projected  in  the  small  (35,000  cu  yd 
of  ore  per  year)  mine  group  with  an 
associated  15  job  losses.  For  Alaska 
mines  the  ratio  of  compliance  cost  to 
sales  under  BAT  ranges  from  1.4  to  6.5 
percent;  the  increase  in  operating  costs 
due  to  compliance  ranges  from  2  to  9.4 
percent 

For  dredges,  the  compliance  cost  to 
sales  ratio  is  li)  to  1.3  percent  and  the 
increase  in  operating  costs  due  to 
compliance  ranges  from  1.0  to  1.3 
percent  under  BAT.  The  return  on 
investment  for  Alaska  open  cut  and 
dredge  mines  drops  in  the  range  of  from 
zero  to  2.0  percent.  These  impact  values 
are  cumulative. 

Four  lower  48  mine  closures  (two 
incremental  to  BPT)  are  prc^cted  in  the 
very  small  (184)00  cu  yd  of  ore  per  year) 
mine  group  with  an  associated  eight  job 
losses  (four  incremental  to  BPT).  One 
closure  and  an  associated  two  job  losses 
are  projected  in  the  small  (35.000  cu  yd 
of  ore  per  year)  mine  group. 
Recirculation  costs  for  mines  in  the 
lower  48  are  projected  to  be  about  27 
percent  less  than  in  Alaska.  Return  on- 
investment  drops  from  between  one  and 
four  percent  at  mines  in  the  lower  48 
under  BAT. 


On  the  basis  of  these  projected 
economic  impacts  EPA  has  concluded 
that  the  BAT  limitations  are 
economically  achievable  for  all  mine 
sizes  and  types.  The  ten  mine  closures 
associated  %vith  BAT  (incremental  to 
BPT)  represent  only  about  three  percent 
of  active  mines. 

As  previously  mentioned,  information 
submitted  by  Alaskan  placer  mines 
indicates  that  about  30  percent  of  the 
mines  in  Alaska  expected  to  use  full  - 
recycle  and  another  30  percent  expected 
to  operate  under  partial  recycle 
conditions.  Thus,  for  a  large  portion  of 
mines,  recirculation  is  currently  an 
economically  viable  practice  which  may 
be  undertaken  to  conserve  water  or  for 
other  reasons.  In  EPA's  view,  this  fact 
supports  the  Agency's  conclusion  that 
BAT  limitations  based  on  recirculation 
of  process  water  are  economically 
achievable. 

Impacts  With  Gold  Price  of  $377  Per 
Ounce 

EPA  also  examined  the  economic 
impacts  of  these  technologies  if  the  gold 
price  were  $377  per  ounce.  The  price  of 
gold  and  the  grade  of  ore  are  the  most 
significant  and  variable  parameters  in 
determining  the  profitability  of  a  mining 
operation.  The  economic  impact  of 
meeting  any  option  is  obviously  ^eater 
at  $377  per  ounce  than  at  $455  per 
ounce.  However,  after  analyzing  and 
comparing  the  economic  results  under 
these  two  gold  prices,  the  Agency  has 
concluded  that  BAT  is  economically 
achievable  even  at  the  lower  gold  price. 
Though  total  mine  closures  increase 
frtnn  12  to  19  in  the  very  small  mine  size 
as  the  gold  price  drops  from  $455  to  $377 
per  ounce,  EPA  has  concluded  that  the 
impacts  associated  with  BAT  at  the 
lower  gold  price  are  not  si^ficant 

F.  Regulatory  Flexibility  Analysis 

The  Regulatory  Flexibility  Act  (6 
tJ.S.C  601  ef  se?.  Pub .  L  96-35^ 
requires  EPA  to  assess  whether  its 
regulations  create  a  significant  impact 
on  a  substantial  number  of  small  entities 
and  to  consider  alternatives  that 
minimize  any  such  significant  inq;>acts. 
EPA  previously  defined  "small" 
operations  as  diose  commercial  gold 
placer  mines  processing  more  than  1,500 
and  less  than  70,000  cu  yd  of  ore  per 
year  (mines  processing  less  than  1,500 
cu  yd  per  year  are  not  covered  by  this 
regulation).  These  mines  represent 
approximately  80  percent  of  the  gold 
placer  mines  in  Alaska  and  about  90 
percent  of  the  mines  in  the  lower  48.  In 
Alaska,  these  mines  typically  have 
revenues  of  approximately  1900,000 
(from  mining  several  months  each  year) 


and  employ  less  than  ten  people.  In  the 
lower  48  states,  these  mines  have 
annual  revenues  below  $200,000  and 
also  employ  a  small  number  of  people 
per  mine. 

Gold  placer  mines  are  primarily  small, 
independently  owned  operations.  The 
economic  analysis  estimated  the 
aggregate  impacts  which  would  occur  if 
water  recirculation  was  required  for  all 
mines  (BAT).  The  Agency  also 
considered  a  less  stringent  limitation  for 
very  small  mines  (i.e.,  those  processing 
less  than  16,000  cu  yd  of  ore  per  season) 
by  setting  BAT  equal  to  BPT  (simple 
settling).  The  Agency  rejected  setting 
BAT  equal  to  BPT  for  very  small  mines 
for  several  reasons.  First  the 
incremental  economic  impacts  of  going 
from  BPT  to  a  more  stringent  BAT  for 
very  small  mines  were  not  significantly 
different  from  the  incremental  impacts 
for  the  other  mine  sizes.  Second,  the 
economic  impacts  do  not  include 
widespread  significant  adverse 
economic  effects  on  small  businesses. 

Like  actual  mining  operations,  the 
Agency's  economic  model  is  sensitive  to 
gold  price.  Although  very  small  mine 
closures  might  increase  in  the  long  run 
at  the  lower  gold  price  of  $377  per 
ounce,  EPA's  economic  analysis 
indicates  that  the  majority  of  gold  placer 
mines  in  Alaska  and  the  lower  48  would 
continue  to  be  productive  and  profitable 
entilles.  Additionally,  information 
submitted  by  the  Alaska  Department  of 
Environmental  Conservation  supports 
the  Agency's  position  that  all  mines, 
regardless  of  mine  size,  can  afford  to 
recirculate  process  water.  These  data 
indicate  that  very  small  mines  operating 
in  regions  where  water  is  scarce  have 
instituted  recirculation  to  conserve 
water.  EPA  concludes  that  there  is  no 
economic  justification  for  not  requiring 
small  gold  placer  mining  operations  to 
achieve  the  BAT  effluent  limitations 
based  on  recirculation  of  process  water. 

EPA  is  promulgating  this  final  rule 
based  on  currently  available 
information.  The  Department  of  the 
Interior,  as  well  as  other  commenters 
have  expressed  concerns  about  EPA's 
assumptions  and  resulting  economic 
impacts  that  these  regulations  may 
impose  on  small  placer  mines  (mines 
processing  between  1,500  and  35,000 
cubic  yards  per  year).  Based  on  all 
available  information,  EPA  has 
determined  that  the  limitations  imposed 
by  this  rule  are  technically  feasible  and 
economically  achievable.  However,  EPA 
is  requesting  comment  for  60  days 
concerning  the  economic  impacts 
imposed  on  small  placer  mines  by  this 
regulation.  Should  significant  additional 
data  be  presented  to  the  Agency  on 


small  placer  mines  during  this  comment 
period  demonstrating  that  different 
effluent  guidelines  limitations  and 
standards  are  warranted  on  a  national 
basis,  the  Agency  will  modify  the  rule. 

G.  Cost-Effectiveness 

EPA  has  conducted  an  analysis  of  the 
incremental  cost  per  pound  equivalent 
for  removal  of  the  pollutants  controlled 
by  the  placer  gold  mining  regulation.  A 
pound  equivalent  is  calculated  by 
multiplying  the  number  of  pounds  of  a 
pollutant  by  the  toxic  wei|^ting  factor 
for  that  pollutant  The  weighting  factors 
give  relatively  more  weight  to  more 
highly  toxic  pollutants.  'Thus,  for  a  given 
expenditure  and  pounds  of  pollutants 
removed,  the  cost  per  pound-equivalent 
removed  would  be  lower  when  more 
highly  toxic  pollutants  are  removed  than 
if  less  toxic  poUlutants  are  removed. 

The  c6st  effectiveness  values  for  BPT 
is  less  than  $1  per  pound  and  the 
incremental  cost  effectiveness  of  BAT  is 
$3  per  pound  equivalent.  The  cost 
effectiveness  report  is  included  in  the 
public  record  of  this  rulemaking. 

H.  Executive  Order  12291 

Executive  Order  12291  requires  EPA 
and  other  agencies  to  perform  regulatory 
impact  analyses  (RIA's)  for  major 
regulations.  Major  regulations  are  those 
that  impose  an  annual  cost  to  the 
economy  of  $100  million  or  more,  or 
meet  other  criteria.  This  regulation  is  not 
considered  a  major  regulation.  The  costs 
expected  to  be  incurred  by  this  industry 
($5.3  million  annually)  are  significantly 
less  than  $100  million.  Therefore,  a 
formal  Regulatory  Impact  Analysis  is 
not  required.  The  Agency's  regulation 
for  this  industry  considered  both  the 
cost  and  economic  impact  of  the 
regulation. 

/.  SBA  Loans 

The  Agency  continues  to  encourage 
small  concerns  to  use  Small  Business 
Administration  (SBA)  financing  as 
needed  for  pollution  control  equipment 
The  three  basic  programs  are:  (1)  The 
Pollution  Control  Finance  Guarantee 
Program,  (2)  the  section  503  Program  and 
(3)  the  Regular  Business  Loan  Program 
(section  7(a)].  Eligibility  for  SBA 
programs  varies  by  industry. 

For  further  information  and  specifics 
on  the  Pollution  Control  Finance 
Guarantee  Program,  contact  the  U.S. 
Small  Business  Administration,  Office  of 
Pollution  Control  Financing,  1441  L 
Street,  NW..  Washington,  DC.  20416, 
(202)  653-2540. 

The  section  503  Program,  as  amended 
in  July  1980,  allows  long-term  loans  to 
'  small  and  medium  size  businesses. 


These  loans  are  made  by  SBA-approved 
local  development  companies. 

Through  SBA's  Regular  Business  Loan 
Program  (section  7(a)),  loans  made 
available  by  commercial  banks  are 
guaranteed  by  SBA.  This  program  has 
interest  rates  equivalent  to  market  rates. 

For  additional  information  on  the 
Regular  Business  Loan  (Section  7(a)) 
and  Section  503  Programs,  contact  the 
appropriate  district  or  local  SBA  office. 
TTie  coordinator  at  EPA  Headquarters  is 
Ms.  Karen  V.  Brown,  Small  Business 
Ombudsman  (A-149C),  Environmental 
Protection  Agency,  401  M  Street  SW., 
Washington,  DC.  20460;  (703)  557-7015. 

VII.  Nonwater  Quality  Aspects  of 
Pollution  Control 

The  elimination  or  reduction  of  one 
form  of  pollution  may  cause  other 
environmental  problems.  Therefore, 
sections  304(b]  and  306  of  the  Act 
require  EPA  to  consider  the  nonwater 
quality  environmental  impacts 
(including  energy  requirements]  of 
certain  regulations.  In  compUance  with 
these  provisions.  EPA  has  considered 
the  effect  of  this  regulation  on  air 
pollution,  solid  waste  generation,  water 
scarcity,  and  energy  consumption.  While 
it  is  difficult  to  balance  pollution 
problems  against  each  other  and  against 
energy  utilization,  EPA  is  promulgating 
regulations  which  it  believes  best  serve 
often  competing  national  goals. 

The  following  nonwater  quality 
environmental  impacts  (including  energy 
requirements]  are  associated  with  the 
final  regulation.  The  impacts  identified 
below  are  justified  by  the  benefits 
associated  with  compliance  with  the 
limitations  and  standards. 

A.  Air  Pollution 

Imposition  of  BPT  may  cause  a  minor 
increase  in  the  emissions  of  dust  from 
the  movement  of  earth  to  build  the 
settling  ponds  recommended  for  the  gold 
placer  mining  subcategory.  These 
emissions  are  not  expected  to  create  a 
substantial  air  pollution  problem.  BAT 
and  NSPS  will  not  result  in  any  increase 
in  air  pollution  above  BPT.  The  Agency 
does  not  consider  this  to  be  a  significant 
impact. 

B.  Solid  Waste 

EPA  estimates  that  the  promulgated 
BPT  limitation  for  gold  placer  mines 
nationwide  will  generate  1,838,000  kkg 
(2.021,300  tons)  per  year  of  solid  wastes 
(sludge)  (wet  basis — 1986  production 
levels)  as  a  result  of  wastewater 
treatment;  BAT  will  generate  1,977,000 
kkg  (2,174,800  tons)  per  year  solid  waste 
from  raw  waste.  These  sludges  will  be 
comprised  of  soil  solids  containing  very 


18780  Federal  Regirter  /  Vol.  53.  No.  100  /  Tuesday.  May  24.  1988  /  Rules  and  Regulations 


Federal  Regbter  /  Vol.  53.  No.  lOQ  /  Tuesday.  May  24.  1988  /  Rules  and  Regulations  l«7Bl 


small  concentrations  of  toxic  metals, 
including  arsenic,  antimony,  beryllium, 
cadmium,  chromium,  lead,  merctiry, 
nickel,  selenium,  silver,  thflllinrn,  and 
zinc.  Because  these  sludges  are 
characteristic  of  the  soils  indigenous  to 
the  particular  mine  and  contain  no 
additives,  it  is  the  Agency's  view  that 
solid  wastes  generated  as  a  result  of 
these  guideUnes  will  not  be  considered 
as  hazardous  under  RCRA.  Furthermore 
an  analysis  was  made  of  the  toxic 
metals  data  collected  for  raw  and 
treated  wastewaters  at  five  mines  in 
1986.  This  analysis  showed  that  even  if 
all  of  the  toxic  metals  taken  out  of  the 
water  in  the  sludge  were  extracted  by 
the  RCRA  EP  test,  the  sludge  would  not 
be  classified  as  a  hazardous  (toxic) 
waste  under  RCRA. 

C.  Energy  Requirements 

EPA  estimates  that  the  achievement 
of  BPT  effluent  limitations  will  result  in 
the  consumption  of  approximately 
155,800  gallons  of  additional  diesel  fuel 
per  year.  The  BAT  technology  should 
increase  the  energy  requirements  above 
BPT  by  485,200  gallons  per  year.  NSPS 
will  not  add  any  additional  energy 
requirements.  To  achieve  the  BAT 
effluent  limitations,  a  typical  direct 
discharger  will  increase  total  energy 
consumption  by  14.2  percent  of  the 
energy  consumed  for  production 
purposes.  This  increase  in  energy 
consumption  is  not  considered  to  be  of 
national  significance. 

D.  Consumptive  Water  Loss 

Treatment  and  control  technologies 
that  require  extensive  recirculation  and 
reuse  of  water  often  result  in  the 
substantial  consumption  of  water 
because  the  water  is  used  as  a  cooling 
mechanism.  Because  the  gold  recovery 
processes  do  not  generate  heat  or 
require  cooling  the  water,  loss  through 
evaporative  cooling  is  negligible.  The 
Agency  concludes  that  the  consumptive 
water  loss  is  negligible  and  that  the 
pollution  reduction  benefits  or 
recirculation  outweigh  the  impact  on 
consumptive  water  loss. 


VIII.  FeimiU  for  Dredged  or  Fill  Material 

Section  404  of  the  CWA  requires  that 
permits  be  obtained  from  the  Army 
Corps  of  Engineers  for  most  discharges 
of  dredged  or  fill  materials  into 
navigable  waters.  To  the  extent 
individual  placer  mines  conduct 
activities  regulated  under  this  provision, 
they  must  obtain  individual  permits  or 
general  permits,  if  applicable,  under 
section  404  of  the  CWA. 


IX.  PoUutanU  and  Fadlides  Not 
Regulated 

A.  Pollutants  Not  Regulated 

In  the  preamble  to  the  pnqwsed 
regulation,  EPA  stated  that  it  intended 
to  apply  criteria  contained  in  paragraph 
8  of  the  NRDC  settlement  agreement  for 
excluding  individual  toxic  pollutants 
from  regulation.  One  commenter 
objected  to  reliance  on  those  criteria 
since  thia  regulation,  as  EPA  has  stated. 
is  not  being  issued  pursuant  to  that 
agreement  These  criteria  have  been  a 
consideration  in  the  issuance  of  effluent 
limitations  guidelines  and  standards  for 
many  industry  categories,  including  ore 
mining  and  dressing.  Since  gold  placer 
mining  is  a  subcategory  of  ore  mining 
and  dressing  and  does  not  appear  to 
have  unique  conditions  which  would 
justify  a  different  approach  &om  that 
used  in  ore  mining  and  dressing  EPA 
believes  that  it  is  appropriate  to  apply 
the  concepts  of  these  criteria  to  this* 
subcategory. 

As  indicated  in  the  preamble  to  the 
proposed  regulation,  the  Agency 
examined  effluent  waters  &om  gold 
placer  mining  for  the  presence  of  toxic 
pollutants.  Only  two  toxic  organic 
pollutants  were  identified  in  these 
wastewaters  and  neither  of  these  two 
could  be  associated  with  placer  gold 
mining  but  rather  appear  to  be 
contaminants  from  the  handling  or 
analysis  of  samples.  Therefore  the  toxic 
organic  pollutants  are  excluded  from 
regulation  because  they  were  not  found 
to  be  present  in  the  wastewaters  of  this 
subcategory. 

Thirteen  toxic  metals  were  found  to 
be  present  at  varying  levels  in  different 
mines  sampled.  These  metals  are 
present  in  the  solid  (undissolved)  state 
and  are  removed  at  the  same  time  that 
other  solids  are  removed  from  the 
wastewaters.  Similarly,  asbestos  is  a 
solid  material  which  when  present  will 
be  removed  along  with  other  solids  from 
the  wastewaters.  Therefore  these 
thirteen  toxic  metals  and  asbestos  are 
believed  to  be  adequately  controlled  by 
the  regulation  of  settleable  solids  in  the 
wastewaters  which  are  treated  and 
discharged. 

B.  Facilities  Not  Regulated 

This  regulation  applies  to  ail  open  cut 
and  mechanical  dredge  gold  placer 
mines  except  those  open  cut  mines  that 
mine  less  than  1,500  cubic  yards  of 
placer  ore  |}er  mining  season,  dredges 
that  remove  less  than  50,000  cubic  yards 
of  placer  ore  per  mining  season  and 
dredges  operating  in  open  waters. 

The  exclusion  of  small  open  cut  gold 
placer  mines  was  proposed  (SO  PR 
47982]  and  comments  received  on  the 


exclusion.  Generally,  these  comments 
supported  the  exclusion  of  these 
extremely  small  or  exploratory  mines 
from  this  regulation.  For  the  reasons 
stated  in  the  preamble  to  the  proposal, 
the  Agency  continues  to  believe  that 
these  extremely  small  mines  are  below 
the  level  of  production  that  can  be 
effectively  regulated  by  this  national 
regulation  and  are  mwe  appropriately 
regulated  under  BP)  permits.  Therefore 
this  regulation  establishes  limitations 
only  for  open  cut  mines  with  production 
levels  greater  than  1,500  cubic  yards  of 
ore  per  year.  Operations  processing  less 
than  this  amount  must  meet  effluent 
limits  contained  in  NPDES  pennits 
based  on  the  best  professional  judgment 
of  the  permit  writer. 

Hie  Agency  proposed  to  regulate 
mechanical  dredges  processing  greater 
than  4,000  cubic  yards  of  ore  per  day.  As 
presented  in  the  Second  NOA.  EPA 
thereafter  developed  economic  models 
based  on  production  rates  of  810,000 
cubic  yards  of  ore  per  year  and  216,000 
cubic  yards  per  year.  Based  on  these 
models,  EPA  considered  applying  this 
regulation  to  dredges  of  all  sizes. 
Comments  on  the  Second  NOA 
described  extremely  small  dredges 
which  had  production  rates  at  or  below 
50,000  cubic  yards  of  ore  per  year.  The 
Agency  examined  all  of  the  available 
data  for  these  dredges  and  determined 
that  there  was  not  sufficient  data  with 
which  to  promulgate  effluent  limitations 
guidelines  and  standards  for  these 
operations.  Therefore,  this  regulation 
only  applies  to  dredges  which  mine 
more  than  50,000  cubic  yards  of  ore  per 
year.  However  all  dredges  not  covered 
by  this  regulation  remain  subject  to 
regulation  by  the  NPDES  permit  issuing 
authority  under  section  402  of  the  CWA. 
The  Agency  believes  that  there  are  only 
three  or  four  of  the  extremely  small 
dredges  and  that  they  can  be  effectively 
regulated  in  this  manner. 

EPA  proposed  to  exclude  from 
coverage  of  this  regulation  dredges 
operating  in  open  waters  because  the 
Agency  had  no  information  as  to  the 
number,  location,  or  applicable 
technologies  for  these  facilities.  One 
commenter  suggested  we  clarify  what  is 
intended  by  the  term  open  waters.  For 
the  purpose  of  this  regulation  open 
waters  are  the  open  gays,  marine  watera 
and  major  rivers  in  which  a  dredge  can 
operate  freely  and  without  the  use  of 
artificial  water  impoundments.  The  final 
rule  maintains  this  exclesion  for  these 
facilities  for  the  reasons  stated  in  the 
proposal.  These  facilities  will  continue 
to  be  regulated  based  on  the  best 
professional  judgment  of  the  permit 
writer. 


X.  INiblic  Partidpatioo  i 
Major  CoranMots 


id  Response  to 


Industry.  govoTunent,  individual 
citizens,  and  environmental  groups  have 
partictpated  dnring  the  development  of 
these  effluent  linatatians  guidelines  and 
standards.  Before  psoposid  (November 
20, 1963).  EPA  released  a  draft 
development  doomient  and  a  draft 
economic  impact  document,  and  held  a 
public  workshop  (April  25, 1984).  Public 
comments  from  this  workshop  were 
discossed  when  this  regulation  was 
proposed  oa  November  20. 1965,  (50  FR 
47982).  The  comment  period  was 
scheduled  to  end  on  March  20, 1986. 
However  a  notice  of  new  data  was 
published  February  14, 1986,  (51  FR 
5563)  and  the  conunent  period  on  the 
proposal  wras  extended  to  close  on  April 
10, 1986.  Additionally.  EPA  published  a 
second  notice  (rf  new  data  and  request 
for  comments  on  March  24. 1987,  (52  FR 
9414).  Following  a  pnblic  workshop  held 
March  26, 1987,  in  Fairbanks,  Alaska, 
the  comment  period  closed  June  26, 1987. 
I    Since  pn^msal.  the  following  112 
commenters  have  made  130  submissions 
containing  ai^roximately  1300 
individual  comments  on  the  proposed 
regulation  and  notices  of  new  data: 
Northwest  Exploration.  Inc4  Earl  H. 
Beistline:  Howard  Bayless;  Stephen  G. 
Olson;  Warren  E.  Ma^iuson;  Lloyd 
Magnuson;  Edward  O.  Strandbei^  Jr.; 
Nelson  N.  Angapak,  Calista 
Corporation:  L  A.  Peterson  & 
Associates.  Inc.;  Little  Creek  Mine: 
Consolidated  Placer  Dredging.  Inc.; 
Kako  Mine:  Douglas  B.  Tweet  N.  B. 
Tweet  &  Sons:  G.  M.  Zemaiuky:  Innoko 
Area  Miners.  Neece,  Cator  &  Associates, 
Inc.;  Spruce  Creek  Mining  Company: 
Bureau  of  Water  Quality,  Department  of 
Health  and  Welfare,  Division  of 
Environment  State  of  Idaho;  Robert  L. 
Magnuson,  Mayor.  City  fA  McGrath, 
Alaska;  Alaska  Gold  Company;  J.  Moore 
Laboratory;  Office  of  the  Governor, 
State  of  Alaska;  Flat  Creek  Placers;  Eric 
Smith.  Trustees  for  Alaska  and  Randy 
Rogers.  Northern  Alaska  Environmental 
Center.  Howard  F.  McWdliams;  Keith 
Tryck.  Alasks  Miners  Association;  Nyac 
Mining  Company;  Tanana  Chiefs 
Conference,  Inc;  Fish  and  Wildlife 
Service,  U.S.  Department  of  the  Interior 
Office  of  the  Secretary,  U.S.  Department 
of  the  Interior;  Robert  Aumillen 
Jacqueline  D.  LaPerriere.  University  of 
Alaska;  Department  of  Fi^  and  Game, 
State  of  Alaska;  Jack  La  Cross;  St  Joe 
Minerals  Corporation;  Roger  C.  Burggraf, 
Alaska  Miners  Asaodatioa  Inc.; 
TuUdsarmute  IRA  Council;  Donald  Stein, 
Alaska  Miners  Association;  Rural 
Alaska  Resources  Aasoc;  Curt  McVee, 
Alaska  Miners  Association;  Flat  Creek 


Placers;  Richard  L  Wright;  Leo  Mark 
Antbooy.  University  of  Alaska;  Mike  R. 
Mark  Andioay;  Office  of  Management 
and  tedget  State  of  Alaska;  Department 
of  Natural  Reaoorces,  State  of  Alaska; 
Calista  Corporation:  C  &  R  Enterprises; 
HsM^ey  Resource  Group,  Inc.;  Engstrom 
Dredging  Co.;  Howard  F.  McWilliams; 
Mark  B.  Ringstad;  Western  Alaska 
Tribal  Counca;  Stanley  C.  Rybachek  and 
Rcsalie  A.  Rybadiek;  Ralph  and  Irene 
Anderson;  Rosander  Mining;  Donald  E. 
MnlKkin;  Spruce  Creek  Mining 
Company:  Birch  Creek  Village  Council; 
Harold  Gillam;  On-Line  Exploration 
Services,  Inc.;  Cenaliulriit;  Martinson 
Gravel  &  Crane  Inc.;  Roy  E.  Traxler; 
Richard  B.  Stough;  Lyman  Resources  in 
Alaska:  L  E.  Wyrick:  Eagle  Creek 
Mining;  Department  of  Natural 
Resources,  Division  of  Mining,  State  of 
Alaska:  Division  of  Geological  & 
Geophysical  Surveys,  Department  of 
Natural  Resources,  State  of  Alaska; 
Lyman  Resources  in  Alaska;  Frank 
Demantle.  Mayor,  City  of  Akiak,  Alaska: 
Maik  Ringstad;  John  W.  Harding:  Rural 
Alaska  Community  Action  Program, 
Inc  Bering  Sea  Fishermen's  Association 
and  Tanana  Chiefii  Conference;  Trinity 
Mining;  Muriel  A.  Tweet  Richard  A. 
Hughes;  Granite  Investment  Ina;  Tom 
Van  Ostrand;  Jim  Frey,  Sr.;  Paul  Manuel; 
Bruce  W.  Campbell;  Qyde  R  McMahon; 
Al  Hopen;  Fred  D.  Wilkinson;  GHD 
Resources  Partners,  Ltd.;  Miners  Rights 
Action  Group;  Placer  Mining  Advisory 
Group  for  the  State  of  Alaska;  John  B. 
Goghill,  Senator,  Alaska  State 
Legislature;  Russell  Roberts;  Richard  A. 
Hughes;  Tim  Roberts;  S  &  H  Enterprises; 
Campbell  Enterprises;  Director,  Office  of 
the  Governor,  State  of  Alaska;  Brooke 
Cacy:  P.  J.  Cacy,  Jr.;  Patti  J.  Saunders, 
Trustees  for  Alarica  and  Randy  Rogers, 
N.  Alaska  Environmental  Center;  J.  S. 
Masterman;  Karl  Hanneman:  Chief, 
Department  of  Lands.  Bureau  of 
Minerals.  State  of  Idaho:  John  Korobko, 
Placer  Mmers  of  Alaska:  Citizens' 
Advisory  Commission  on  Federal  Areas; 
Kevin  P.  Adlen  Jerry  Birch  and  Kevin 
Greenfield,  Nyac  Mining  Company: 
Campbell  Enterprises;  Tulkisarmute  IRA 
Council:  Frank  Demantle,  Sr..  Mayor, 
City  of  Akiak;  Leslie  F.  Simmons, 
Alaska  Dept  of  Environmental 
Conservation;  Ted  Stevens,  U.S.  ^ 

Senator,  and  James  H.  Cole. 

The  comments  from  these  commenters 
have  been  responded  to  in  a  document 
entitled  "Response  to  Conunents  for  the 
Gold  Placer  Mining  Subcategory"  which 
is  available  in  the  public  record  for  this 
rulemaking.  The  following  is  the 
Agency's  response  to  selected 
significant  comments. 


1.  Adequacy  of  the  Data  Base 

Comment-  Many  commenters 
questioned  the  adequacy  of  the  data 
base  collected  by  the  Agency,  and  the 
reliability  of  the  methods  used  to  collect 
and  obtain  the  economic  and  technical 
data  supporting  the  proposed  effluent 
limitations  guidelines  aiid  standards. 
Some  commenters  stated  the  data  base 
is  not  representative  of  the  industry. 

Response:  The  Agency  believes  it  has 
an  adequate  data  base  supporting  this 
regulation  and  that  this  data  base  is 
representative  of  mines  in  the  industry. 

The  development  document  lists 
nineteen  data  gathering  efforts 
conducted  by  the  Agency,  the  Agency's 
contractor,  a  state  environmental 
agency,  and  the  Canadian  Department 
of  Environmental  Resources.  These 
reports  contain  data  and  information 
collected  since  1975  for  over  175 
individual  gold  placer  mines  located  in 
15  mining  districts  in  Alaska,  in  six 
other  states,  and  in  Canada  where  gold 
placer  mines  are  operated.  However,  in 
developing  the  effluent  limitations 
guidelines  and  standards,  the  Agency 
has  relied  primarily  upon  the 
information  and  data  gathered  from  1983 
through  1986,  since  these  data  reflect 
current  practices  in  the  industry.  During 
this  period,  wastewater  samples  were 
obtained  and  analyzed  from  over  120 
mine  sites  (some  mines  in  this  group 
sampled  several  times  and  no  samples 
were  obtained  if  the  mine  was  not 
operating  or  sluicing).  Profile  and  fact 
sheets  were  completed  at  over  80  mines 
and  treatability  studies  were  conducted 
at  21  mine  sites.  (Two  mine  sites  were 
studied  twice  during  different  years.) 
These  data  were  supplemented  by 
NPDES  permit  files  from  EPA  Regional 
Offices,  contacts  with  state  pollution 
control  offices,  and  demonstration 
projects  sponsored  by  EPA. 

The  ten  mines  visited  and  sampled  in 
detail  in  1964  represented  seven  mining 
districts  where  two-thirds  of  the  existing 
mines  in  Alaska  were  located.  Mines 
were  selected  after  requesting 
recommendations  from  EPA  Region  X, 
ADEC,  the  Alaska  Miners  Association, 
and  the  Placer  Mining  Advisory  Group 
(an  ad  hoc  group  composed  of 
representatives  from  government 
industry,  and  academic  and 
environmental  groups)  regarding  mines 
representing  a  cross-section  of  the 
industry  in  the  following  respects: 
geographical  locations,  type  of  mining, 
size,  rate  of  recycle  (0  to  100  percent), 
depth  and  type  of  overburden  and 
method  of  removal,  type  of  ore  (amount 
of  clay  and  whether  it  was  semi-frozen), 
topography,  age,  processing  method   • 
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(including  classification],  climate 
(rainfall  and  period  of  breakup  or  freeze 
up),  and  treatment  technology. 
Furthermore,  the  eight  mines  visited  and 
sampled  in  1986  were  selected  in  four 
mining  districts  not  previously 
represented  by  techiiical  and  economic 
data  collected  by  EPA  or  EPA 
contractors.  In  light  of  EPA's  efforts  to 
collect  data  from  operations 
representing  the  variety  of  practices  and 
conditions  in  the  industry,  the  Agency 
beUeves  that  its  data  base  is 
representative  of  the  industry.  { 

Sampling  and  analysis  data  were 
collected  according  to  established  EPA 
procedures.  The  data  and  fact  sheets 
were  completed  by  either  EPA  personnel 
or  EPA  contractors.  In  both  cases,  the 
fact  sheets  were  completed  by 
professionals  who  were  experienced  at 
collecting  data  and  infonnation  in 
support  of  efduent  limitations  guidelines 
and  standards.  Information  was 
collected  from  the  industry  through 
direct  industry  submissions,  and 
submissions  of  data  &om  Federal  and 
state  agencies.  With  the  placer  mining 
industry,  as  with  any  industry  which 
EPA  has  studied  to  develop  effluent 
limitations  guidelines  and  standards,  the 
Agency  considers  fully  the  information 
submitted  by  private  individuals  and 
representatives  of  the  industry. 

Some  commenters  claimed  that  the 
cost  and  economic  data  collected  by 
EPA  from  the  industry  were  not  veiified 
by  the  Agency  and  therefore  provided  a 
questionable  basis  for  evaluating  the 
economic  impact  of  this  regulation.  EPA 
disagrees  with  this  comment  and 
believes  that  the  data  collected  from  the 
industry  are  reliable.  First,  the 
information  submitted  by  different 
miners  was  generaUy  corroborative;  that 
is,  ttie  reported  values  for  parameters 
such  as  average  ore  grade  fell  within  a 
reasonably  narrow  range.  In  addition, 
whenever  possible,  the  Agency 
attempted  to  substantiate  industry- 
submitted  data  by  reviewing  other 
published  sources  of  data  and  inquiring 
with  relevant  state  or  federal  agencies. 
The  Agency  considered  to  totality  of  all 
available  information  in  evaluating  the 
technical  and  economic  aspects  of  this 
rule. 

2.  Subcategorization  Based  on  Mine 
Size 

Comment  Many  commenters  i 

indicated  that  BAT  more  stringent  than 
BPT  should  only  be  established  for  large 
mines  while  other  commenters  stated 
that  there  was  no  basis  to  subdivide  the 
subcategory  by  mine  size. 

Response:  In  this  regulation,  the  gold 
placer  mine  subcategory  is  subdivided 
according  to  the  mining  method 


employed,  i.e.,  open  cut  mines  and 
bucket  line  dredges.  EPA  has  divided 
the  industry  in  ttds  manner  because  of 
basic  difference  in  these  two  mining 
methods.  Fiuthermore,  as  discussed  in 
the  development  document,  open-cut 
mines  and  dredges  will  employ  slightly 
different  methods  in  order  to  implement 
recirculation  model  technologies.  As 
discussed  in  Section  DC  of  this  preamble, 
all  mines  processing  less  than  1500  cu  yd 
of  ore  per  year  and  bucket  line  dredges 
producing  less  than  50,000  cu  yd  of  ore 
per  year  are  not  subject  to  this 
regulation  and  will  receive  NPDES 
permits  based  on  the  permit  writer's 
best  professional  judgment  BPT  and 
BAT  effluent  limitations  and  NSPS  are 
the  same  for  all  mines  and  dredges  of  all 
sizes  covered  by  this  regulation. 

The  proposed  rule  would  have 
subdivided  the  subcategory  by  mine 
size,  establishing  BCT,  BAT  limitations 
and  NSPS  equal  to  BPT  for  mines 
processing  less  than  500  cu  yd  of  ore  per 
day  because  the  Agency's  economic 
impact  analysis  indicated  that  more 
stringent  controls  were  not  achievable 
for  these  small  mines.  However,  based 
upon  comments  received  and  data  and 
information  obtained  after  the  proposal, 
the  Second  NOA  announced  that  the 
Agency  was  considering  water 
recirculation  as  a  requirement  for  all 
mines  covered  by  this  rule. 

On  the  basis  of  the  methodologies  and 
impacts  presented  in  the  Second  NOA. 
as  well  as  modifications  made  in  light  of 
public  comments,  the  Agency  finds  no 
justification  based  on  tecimical  or 
economic  bases  to  further  subdivide  the 
gold  placer  mine  subcategory.  The 
technology  selected  at  BAT  and  NSPS, 
recirculation  of  process  water  and 
simple  settling  of  excess  water,  is 
technically  feasible  for  all  open-cut 
mines  and  dredges.  Furthermore,  the 
Agency's  economic  impact  analysis 
indicates  that  recirculation  of  process 
water  is  economically  achievable  for 
existing  and  new  sources,  regardless  of 
mine  size,  as  discussed  in  Sections  V 
and  VI  of  this  preamble  and  in  greater 
detail  in  the  Development  Document 
and  Economic  Analysis  Document 

3.  Small  Dredges 

Comment  Commenters  pointed  out 
that  some  operating  dredges  are  much 
smaller  than  the  dredges  discussed  in 
the  Second  NOA. 

Response:  The  Second  NOA  stated 
that  the  Agency  was  considering 
regulating  mechanical  dredges  of  all 
sizes  with  the  same  effluent  limitations 
based  on  the  assessment  of  costs  and 
impacts  with-two  dredge  models  of 
216,000  cu  yd  of  ore  per  year  and  810,000 
cu  yd  of  ore  per  year.  Fhnn  comments 


and  the  littls  tedmical  information  the 
Agency  was  able  to  obtain  following  the 
notice,  EPA  has  Identified  three  dredges^ 
smaUer  than  50.000  cu  yd  of  ore  per 
year.  Due  to  an  insufficient  data  base  on 
these  operations.  EPA  did  not  develop 
an  economic  model  to  evaluate  the 
economic  impact  of  this  rule  on  these 
dredges.  The  Agency  has  therefore 
excluded  bucket  line  dredges  processing 
less  than  50,000  cu  yd  of  ore  per  year 
from  the  regulation.  These  operations 
will  receive  NPDBS  permits  establishing 
appropriate  effluent  limitations  based 
on  the  best  professional  judgment  of  the 
permit  writer. 

4.  Settleable  Solids  Measurement  and 
Limitation 

Comment  Some  commenters 
questioned  the  Agency's  derivation  of 
the  method  detection  limit  for  settieable 
solids  (SS)  while  others  questioned  the 
achievabiiity  of  0.2  ml/1  SS  with  simple 
settling  technology. 

Response:  The  method  detection  limit 
for  settleable  solids  is  discussed  in  some 
detail  in  the  First  NOA.  The  method 
detection  limit  determined  for  placer 
mine  wastewater  is  the  lowest  level  of 
settleable  solids  diat  can  be  read 
accurately.  The  MDL  determination 
described  in  Section  V  of  this  preamble 
resulted  in  a  MDL  for  settieable  soUds  in 
wastewaters  frtnn  gold  placer  mines  of 
0.2  ml/L  This  determination  of  the  MDL 
was  done  in  accordance  with  published 
Agency  procedures  for  establishing 
MDL's.  In  addition,  statistical  analysis 
of  multiple  measurements  of  replicate 
settieable  solids  samples  provided 
additional  support  and  validation  of  the 
settleable  solids  MDL 

The  available  data  indicate  that  the 
effluent  limitation  for  settleable  solids  is 
achievable  with  a  properly  designed, 
constructed,  and  maintained  pond 
which,  when  fiUed  with  its  designed 
capacity  of  settied  sludge  and 
wastewater,  the  pond  will  provide  a 
minimum  of  four  hours  retention  of  the 
wastewater  entering  the  pond.  Four  (or 
more]  hours  of  simple  settling  in  this 
model  treatment  system  will  reduce 
settleable  solids  in  the  wastewater  to  a 
level  at  or  below  the  MDL  of  0.2  ml/1. 
As  described  in  Section  V  of  this 
preamble.  EPA  determined  this 
limitation  based  on  data  from  settling 
tests  conducted  with  gold  placer  mine 
wastewater  from  5  mines  sampled  in 
1986.  The  limitation  was  verified  by 
sampling  and  analysis  of  existing 
treatment  at  17  miles,  and  by  discharge 
monitoring  reports  (DMR)  submitted  by 
placer  mines  reporting  individual 
samples  of  0.2  ml/1  or  less  (See 
discussion  in  section  V,  above). 


5.  Solids  removal  as  an  indicator  of 
toxic  metals  lemovaL 

Comment  Coauaenters  questioned 
EPA's  condusioos  about  the 
relationaldp  between  solids  removal  and 
metals  removal,  and  some  stated  that 
direct  numerical  control  of  the  metals  is 
required  by  the  Clean  Water  Act 

Respoaae:  Tlw  Ageni^  takes  the 
position  that  it  suy  oootrol  pollutants 
either  directly  through  specific 
limitations  on  the  pollutants  itself  or 
indirectly  through  liasitations  on  oOier 
pollutants.  As  described  in  Section  III  of 
this  preasible.  the  NRDC  Settlement 
Agreement  which  has  applied  to  the 
issuance  of  effluent  hmitatiaas 
guidelines  and  standards  Cor  many 
industry  categories  provides  that 
pollutants  may  be  excluded  bom 
regulatkm  at  BAT  and  NSPS  if  they  are 
emotively  coirtroUed  by  the 
technologies  upon  which  other  effluent 
limitatioas  guidelines  and  standards  are 
based.  While  this  regulation  is  not 
issued  piffsuant  to  tlut  Settlement 
Agreement  EPA  believes  it  is  consistent 
with  the  Clean  Water  Act  to  apply  the 
principles  of  the  settiement  agreement 
EPA  has  deteimined  that  toxic  metals 
are  effectively  controlled  by  the 
removals  of  solids  that  are  achieved  by 
the  limitations  established  in  this 
regulation.  Simple  settling  specifically 
removes  settleable  solids  from  the 
wastewater,  including  metals  and 
metallic  minerals  that  are  in  the  solid 
form.  All  data  available  to  the  Agency 
indicate  that  metals  detected  in  &e  raw 
wastewater  from  gold  placer  mines  are 
predominantiy  in  the  solid  form  and  are 
removed  along  with  other  solids  when 
settieable  solids  are  removed  frxMU  the 
raw  wastewater. 

Furthermore,  as  described  previously 
in  this  preamble,  the  Agency's  data 
indicate  that  it  is  not  feasible  to 
establish  effluent  limitations  guidelines 
and  standards  for  the  metals  in  placer 
mine  wastewater.  While  setUing  data 
indncate  that  metals  are  removed 
through  the  removal  of  solids,  the  data 
also  indicate  that  those  metals  are  not 
consistently  removed  to  levels  that 
could  serve  as  appropriate  effluent 
limitations  guidelines.  Rather,  the  metals 
are  removed  to  varying  degrees  at 
different  sites.  This  result  is  not 
surprising  since  settling  technology  is 
specifically  designed  to  remove  solids, 
not  metals.  Nonetheless,  the  Agency's 
data  indicate  that  metals  in  placer  mine 
wastewater  are  by  and  large  removed 
throagh  solids  removal  Thus,  even 
thou^  metals  removals  through  simple 
settling  are  not  sufficiently  consistent 
that  the  Agency  could  establish  affluent 
limitations  guidelines  and  standards  for 


these  pollutants,  tiw  available  data  also 
indicate  that  removal  of  metals  achieved 
through  the  control  of  solids  will  be 
substantial 

In.addition.  the  BAT  limitations  and 
NSPiS  are  based  on  recirculation  of 
process  water  and  the  treatment  of 
excess  water  to  0.2  ml/1  settleable 
solids  before  discharge.  The  Agency 
estimates  that  over  90  percent  of  the 
toxic  metals  in  the  raw  wastewater  will 
be  renwved  by  BAT  and  NSPS. 
including  90  percent  of  the  arsenic  and 
95  percent  of  the  mercury.  The  data 
collected  by  the  Agency  indicate  that 
the  total  conoentratian  of  toxic  metals 
found  in  wastewater  treated  to  0.2  ml/1 
settieable  solids  is  below  the  limitations 
promulgated  for  the  metals  in  other 
subcategories  of  ore  mining  based  on 
treatment  specifically  des^ned  for 
metals  removal  Similaxly  the  metal 
concentratioas  foond  in  treated  effluent 
from  good  plaoer  mines  are  below  the 
concentrations  achievable  with  model 
technologies  (pH  adjustment  settling, 
and  filters]  used  as  the  basis  for  metals 
limitations  in  many  otiier  industrial 
categories.  The  Agency  concludes  that 
the  concentrations  of  metals  in  treated 
effluent  dtscfaaiged  from  gold  placer 
mines  are  at  concentrations  below  those 
to  which  metals  are  required  to  be 
treated  by  available  technologies 
applied  in  other  industrial  situations. 

6.  Water  Reuse  and  Recirculation 

Comment  Some  comments  claimed 
that  the  Agency  should  establish 
limitations  based  on  recycling  which 
prohibit  the  discharge  of  any  water, 
since  infiltration  and  runoff  can  be 
completely  eliminated.  Other 
commenters  contended  that  water 
recirculation  was  not  feasible  because  it 
interferes  with  the  recovery  of  fine  gold. 

Response:  The  Agency  chsagrees  with 
the  comments.  Public  comments,  ■ 
substantiated  by  Agency  observations, 
demonstrate  that  excess  water  cannot 
always  be  eliminated  from  settiing  or 
wastewater  holding  facilities  whether 
the  water  is  in  the  form  of  subsurface 
infiltration  or  mine  drainage  to  the 
settling  facility.  In  this  regulation,  the 
Agency  reqtures  mines  to  use  certain 
Best  Management  Practices  (BMP)  in 
locating  and  constructing  settling 
facilities,  controlling  mine  drainage,  and 
controlling  run-off  from  outside  of  the 
mine  area.  These  BMPs  will  result  in  the 
reduction  of  the  vdume  of  excess 
wastewater  to  the  lowest  feasible  level 
However,  these  practices  will  not 
eliminate  excess  water  st  some  mines. 

The  Agency  investigated  the  volume 
of  excess  water  at  a  number  of  mines 
and  was  able  to  obtain  limited  data  on 
flow  and  the  pollutant  loads  of 


incidental  excess  water.  Incidental 
excess  water,  after  commingling  with 
process  water,  is  used  as  waaiaeap  water 
in  a  water  recirculation  system  to  ran 
the  gold  recovery  process.  To  the  extent 
the  volume  of  excess  water  exceeds  the 
aawunt  required  for  gold  recovoy.  that 
volume  BMy  be  discharged  after 
treatment 

Comments  also  stated  and  the  Agency 
oljserved  that  sane  dredge  operations 
have  excess  incidental  water  due  to  a 
water  inflow  to  the  dredge  pond  itseU. 
This  excess  water  in  a  (h«dge  pond 
must  be  treated  and  discharged  in  order 
for  the  dredge  pond  to  be  maintained  at 
its  proper  level  to  enable  the  dredge's 
buckets  to  reach  to  the  bottom  of  the  ore . 
being  mined.  In  light  of  these  ctmunents 
from  the  industry  and  EPA  field 
observations.  EPA  concludes  that 
incidental  and  infiltration  water  can  not 
always  be  eliminated  and  this  rule 
provides  for  that  oontingency. 

Gold  placer  mine  operators  qualify 
their  demonstrated  practice  of 
recirculating  wastewater  by  stating  that 
high  suspended  solids  caused  by 
recirculating  water  reduces  gold 
recovery  in  a  sluice.  However,  no 
condttsive  data  have  ever  been  offered 
by  the  industry  to  establish  or  quantify 
the  loss  or,  if  there  is  a  loss,  indicate 
what  concentration  level  of  soBds 
initiates  such  a  loss.  The  Agency,  the 
Alaska  Department  of  Environmental 
Conservation,  and  the  Universify  of 
Alaska  have  conducted  pilot  studies  to 
determine  if  total  recirculation  of  water 
(buildup  of  total  suspended  solids  in  the 
recycle  water)  affects  the  recovery  of 
gold.  All  of  the  studies  conducted 
indicate  that  there  is  no  appredable  loss 
of  gold  doe  to  suspended  solids  in  the 
process  water.  Test  runs  have  induded 
wash  water  with  TSS  levds 
approaching  200.000  mg/1  levels  which 
far  exceed  those  encountered  under  full- 
scale  recirciilation  conditions.  Hie 
Agency  has  no  reason  to  believe  that  a 
scale-up  in  size  would  alter  the 
condusiona  obtained  &x>m  the  pilot  field 
studies. 

7.  Chemically  Assisted  Settling 

Comment  Conunenters  stated  that  the 
use  of  chemically  assisted  settling  was 
not  suffidentiy  proven  to  form  a  proper 
basis  for  BAT. 

Response:  The  Agency  agrees  witii 
this  comment  Qiemically  assisted 
settling  is  documented  as  a  proven  and 
effective  tedmology  in  other 
subcategories  of  the  ore  mining  category 
as  well  as  in  other  industrial  categories, 
for  the  control  and  removal  of  TSS  in 
wastewater.  The  Agency  conducted 
pilot  field  tests  over  three  mining 
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seasons  in  Alaska  that  indicated 
polymers  used  in  chemically  aided 
settling  would  effectively  control  TSS  to 
low  levels.  However,  upon  further 
examination  by  the  Agency  following 
numerous  comments  from  the  public. 
EPA  has  concluded  that  this  technology 
has  not  been  adequately  examined  in 
gold  placer  mining  under  fiill  scale  mine 
conditions  nor  have  seasonal  effects  or 
variations  in  geology  or  mineralogy  been 
examined  sufficiently  for  the  Agency  to 
regulate  TSS  based  on  chemically 
assisted  settling  as  a  model  technology. 

Chemically  assisted  settling  can 
however  be  used  at  the  discretion  of  a 
permittee  to  meet  effluent  limitations  for 
SS  in  a  NTOES  permit  based  on  this 
regulation  or  other  more  stringent 
limitations,  i.e.,  based  on  state  water 
quality  standards.  Also,  section  301(k)  of 
die  Clean  Water  Act  as  implemented  in 
40  CFR  125.20-125.27,  provides  that 
facilities  may  obtain  a  2-year  extension 
for  compliance  with  BAT  if  the  facility 
can  demonstrate  that  it  will  use  an 
innovative  technology  that  achieves  a 
significandy  greater  effluent  reduction 
dian  diat  required  by  EIAT  limitations  or 
an  equivalent  effluent  reduction  at 
significantly  less  cost  than  BAT  if  the 
technology  can  be  applied  at  two  or 
more  facilities  in  the  industry.  While  the 
NFOES  regulations  provide  Uiat  the 
Administrator  may  grant  such 
extensions  to  no  later  dian  July  1, 1987, 
that  language  was  based  upon  language 
in  section  301(k)  of  die  Act  prior  to  its 
amendment  in  1987.  Uiat  amendment 
deleted  reference  to  July  1, 1987  and 
provides  that  extensions  may  be  granted 
for  up  to  two  years  bom  the  date  of 
compliance  with  BAT.  Until  such  time 
as  Q>A  amends  its  regulations  to 
conform  to  the  1987  amendments,  the 
Act's  language  on  this  point  is 
controlling  Qiendcally  aided  settling, 
alone  or  in  conjimction  with  other 
technologies  such  as  those 
demonstrated  through  the  Alaska 
Grants  Project  could  under  certain 
circumstances  provide  a  significandy 
greater  level  of  effluent  reduction  than 
that  provided  at  BAT  by  recirculation  of 
process  water  and  simple  settling  of  the 
excess  water  to  achieve  0.2  ml/1 
setdeable  solids.  Recycle  of  any  portion 
of  die  process  wastewater  would  reduce 
even  further  the  solids  discharged  to  the 
environment  The  mine  operator 
(permittee)  could  under  section  301(k) 
apply  to  die  Regional  Administrator  for 
a  2-year  extension  for  compliance  with 
BAT.  at  which  time  the  permittee  would 
have  to  meet  alternative  BAT  effhient 
limitations  reflecting  significandy 
greater  pollutant  removals  than  diose 
achieved  by  BAT  limitations. 


As  noted  above.  40  CFR  125.20-125.27 
also  applies  to  an  innovative  technology 
that  results  in  the  same  effluent 
reduction  as  BAT  at  significantly  lower 
costs  than  BAT  systems.  Section  VOIof . 
the  Development  Document  contains  a 
more  complete  discussion  of  the 
implementation  of  section  d01(k)  and  40 
CFR  125  JO-125.27. 

A  Baseline  Model  Mines 

Comment  Commenters  indicated  that 
placer  gold  mining  operations  are 
affected  by  many  factors  including  soil 
condition,  mine  location,  weather 
conditions  and  other  site  specific 
characteristics  which  the  models  did  not 
take  into  account 

Response:  EPA  could  not  model  every 
existing  or  new  placer  gold  mining 
operation.  However,  in  light  of 
comments  received  on  the  proposal, 
EPA  revised  its  economic  methodology 
to  reflect  site-specific  conditions  such  as 
transportation  costs,  water  availability, 
weather,  topography,  geology, 
geography,  eta  The  Agency  derived 
numerical  cost  factors  to  modify  or 
adjust  baseline  cost  estimates  according 
to  those  conditions  prevalent  in  six 
regions  in  Alaska  and  in  the  lower  48 
states.  The  Agency  differentiated  the 
models  to  reflect  conditions  such  as 
climate,  geology,  and  water  availability 
according  to  the  region  in  Alaska  where 
mines  are  located.  EPA  then  assigned 
cost  factors  which  reflected  the  different 
costs  associated  with  these  conditions, 
lie  application  of  these  variable  cost 
factors  resulted  in  the  development  of 
"representative"  mines  for  each  region. 
In  this  way,  the  Agency  developed  a 
systematic  method  of  comparing  inin<ng 
costs  under  the  variety  of  site-specific 
conditions  found  in  gold  placer  mines. 

P.  Gold  Production  in  Alaska 

Comment'  Several  commenters 
pointed  out  that  EPA's  estimate  of  total 
Alaska  gold  production  in  1986 
presented  in  the  second  NOA  was 
higher  dian  figures  published  by  the 
State  of  Alaska.  Commenters  contended 
that  this  discrepancy  indicated  that  the 
Agency's  assumptions  about  ore  grade 
values  were  inflated,  and  that  EPA 
estimates  of  mine  revenue  were 
therefore  too  high. 

Response:  In  response  to  these 
comments  the  Agency  revised  its 
estimate  of  1986  total  cumulative  gold 
production  by  summing  all  gold 
produced  from  die  estimated  182  active 
placer  mining  operations.  EPA's  revised 
estimate  of  1986  Alaska  gold  production 
is  172JO0  ounces  (compared  with  state 
figures  of  180,000).  This  revised  estimate 
was  derived  by  adjustfaig  the  Agency's 
assun^itions  about  the  numbw  of  mines 


located  in  each  region  of  Alaska  to  be 
consistent  with  the  geographic 
distribution  reported  in  Alaska's 
Mineral  Industry  1906  Special  Report  40. 
However.  EPA  has  maintained  in  its 
economic  methodology  the  same 
assumptions  about  ore  grades  that  were 
reported  in  the  March  1987  notice.  As 
described  in  that  notice.  EPA  has 
assumed  that  ore  grade  varies  in 
different  regions  in  Alaska.  Adjusting 
the  location  of  mines  consistent  with  the 
State's  information  resulted  in  more 
mines  being  located  in  regions  with 
lower  ore  grades.  EPA's  estimate  of  total 
gold  production  was  thereby  reduced  to 
a  value  comparable  to  the  State's  figure, 
even  though  die  Agency  did  not  make 
any  changes  about  ore  grade  contained 
in  the  economic  analysis.  The  EPA 
estimate  is  approximately  8  percent 
greater  than  the  State  of  Alaska  figures. 
There  could  be  several  reasons  for  this 
discrepancy,  including  unreported  gold 
production  by  miners  retained  for  price 
speculation  purposes  or  for  trading  or 
faMEulering  purposes,  or  gold  transported 
and  smelted  out  of  the  state  of  Alaska 
and  thus  not  reported  in  state  figures.  In 
any  case  the  difference  between  EPA's 
estimate  and  State's  figures  is  small, 
which  confirms  the  accuracy  of  the 
Agency's  assumptions  about  parameters 
such  as  ore  grade  and  fineness  v^di 
were  utilixed  in  calculating  EPA's 
estimate  of  mine  revenues. 

10.  Small  Businesses 

Comment  Commenters  stated  almost 
all  mines  in  Alaska  should  be  classified 
as  small  businesses,  and  contended  that 
EPA  should  examine  the  small  business 
impacts  of  this  regulation. 

Response:  As  described  in  Section  VL 
F..  above.  the'Agency  has  focused  on  the 
impacts  of  this  regulation  on  small 
business.  The  Agmcy  considers  all 
placer  gold  mining  operations 
processing  between  1.500  and  TaoOO  cu 
yd  of  ore  per  year  to  be  a  small  business 
(operations  smaller  than  1.500  cu  yd  of 
ore  per  year  are  not  covered  by  tUs 
rule).  Mines  of  this  size  generally 
employ  one  to  four  people  full  time 
during  the  mining  season.  The  economic 
impact  analysis  presents  a  detailed 
study  of  the  estimated  effiects 
compliance  costs  will  have  on  these 
operations.  The  Agency  has  developed 
two  model  open  cut  mines,  with 
processing  rates  of  18.000  and  35.000  cu 
yd  of  ore  per  year,  to  reflect  the  impact 
on  small  mining  operations.  These 
model  mines  have  equipment  schedules 
and  operating  characteristics  that 
incorporate  tito  data  reported  by  small 
miners.  EPA  developed  the  model 
r^resenting  a  very  small  mine  (18.000 


cu  yd  of  ore  per  year)  in  response  to 
cemments  from  the  industry  requesting 
more  analysis  of  the  impacts  on  small 
operations.  Thus,  EPA  has  focused 
specifically  on  the  impacts  of  this 
regulation  on  very  small  mining 
operations. 

11.  General  Assumptions  Used  to  Derive 
Mine  Revenue 

Comment  Commenters  questioned  the 
values  used  to  determine  mine  revenue 
including  ore  grade,  fineness,  nugget 
bonus  and  gold  price. 

Response:  Ore  grades  for  the  revised 
model  open  cut  mines  range  bxna  0.013 
to  0.029  ounces  per  cu  yd  of  ore.  These 
grades  are  based  upon  a  literature 
search  of  historic  grades  which  is 
documented  in  the  public  record  of  this 
rulemaking.  Questionnaires  (also 
included  in  the  record)  returned  by 
active  placer  mines  in  Alaska  show  a 
current  average  recovered  ore  grade  of 
0.022  ounces  per  cu  yd  of  ore.  The 
average  ore  grade  used  by  EPA  is  0.02 
ounces  per  cu  yd  of  ore.  This  figure  is 
thus  supported  by  values  reported  to 
EPA  by  placer  mines  and  available 
literature. 

Commenters  questioned  the  validity 
of  using  MIRL  Report  45,  Mining 
Industry  Research  Laboratoiy. 
University  of  Alaska,  to  derive 
assumptions  about  gold  fineness 
because  it  reports  "true  fineness"  which 
exclusively  compares  the  ratio  of  gold 
and  silver  in  the  bullion  and  does  not 
take  other  impurities  into  account  EPA 
agrees  with  these  comments.  As  a  result 
EPA  reviewed  all  surveys  submitted  by 
mine  operators  in  1984, 1985  and  1986. 
Those  mines  surveyed  reported  an 
average  fineness  of  858,  and  this  figure 
was  applied  to  all  regions  in  the  final 
economic  impact  analysis  report. 

Commenters  also  objected  to  the 
Agency's  assumptions  about  the 
percentage  of  gold  recovered  in  nugget 
form  and  the  premium  obtained  for 
nuggets  above  the  spot  price.  Other 
commenters  supported  the  Agency's 
position.  EPA  reviewed  this  issue  and 
concludes  premiums  are  paid  to  miners 
for  a  portion  of  their  gold  production. 
EPA  bases  this  conclusion  on 
Information  obtained  from  gold  buyers 
In  both  the  lower  48  and  Alaska  about 
'the  premium  paid  for  gold  of  certain 
mesh  sizes. 

This  information  indicates  that 
varying  premiums  are  paid  for  those 
portions  of  gold  production  that  exceed 
certain  size  classifications.  On  the  basis 
of  available  data,  a  premium  of  23 
percent  over  the  spot  gold  price  was 
assigned  to  that  portion  of  production 
that  exceeds  14  mesh.  No  premium  was 
assigned  to  gold  less  than  14  mesh. 


The  percentage  of  production  that 
qualified  for  the  premium  was 
determined  from  data  developed  by  the 
State  of  Alaska  Innovative  Grants 
Program.  These  percentages  are  19 
percent  for  the  very  small  and  small  . 
open  cut  mines,  15  percent  for  medium 
and  5  percent  for  the  large  open  cut 
mines.  No  premium  was  assigned  to  the 
dredge  model. 

XI.  Best  Management  Practices  (RMP) 

Section  304(e)  of  the  Clean  Water  Act 
authorizes  the  Administrator  to 
prescribe  "best  management  practices" 
to  prevent  the  release  of  toxic  and 
hazardous  pollutants  from  plant  site 
runoff,  spillage  or  leaks,  sludge  or  waste 
disposal,  and  drainage  from  raw 
materials  storage  associated  with  or 
ancillary  to  the  manufacturing  or 
treatment  process.  In  gold  placer  mines, 
infiltration,  surface  drainage  and  mine 
drainage  are  associated  with  mining  and 
beneficiation  operations  and  may 
contribute  significant  amounts  of 
pollutants  to  navigable  waters.  The 
November  1985  proposal  solicited 
comments  on  possible  BMP  being 
considered  by  the  Agency.  The  five  BMP 
explained  below  and  included  in  the 
regulation  are  necessary  for  control  and 
treatment  of  the  drainage  and 
infiltration  water  at  gold  placer  mines 
and  to  prevent  solids  and  toxic  metals 
fix)m  being  released  to  the  receiving 
streams  imder  various  types  of  climatic 
and  seasonal  conditions.  These  BMP 
represent  good  mining  practices  which 
are  commonly  practiced  in  well 
operated  mining  operations.  This  rule 
requires  the  inclusion  of  BMP  in  gold 
placer  mine  permits,  unless  it  can  be 
demonstrated  to  the  satisfaction  of  the 
RA  or  Director  that  one  or  more  of  the 
BMP  are  not  applicable  for  a  particular 
operation. 

(a)  Surface  Water  Diversion 

The  free  flow  of  surface  waters  into 
the  plant  site  shall  be  interrupted  and 
these  waters  diverted  around  and  away 
from  incursion  into  the  plant  site. 

Such  diversion  may  be  accomplished 
by  appropriate  means  such  as  the 
construction  of  dikes,  berms  or  ditches 
to  convey  the  water  away  bom  or 
around  the  plant  site.  For  the  purpose  of 
this  requirement,  the  plant  site  is 
defined  in  §  440.14(a](15]  as  the  area 
occupied  by  the  mine,  necessary 
haulage  ways  bom  the  mine  to  the  ore 
processing  equipment,  the  area  occupied 
by  the  ore  processing  equipment  the 
areas  occupied  by  the  wastewater 
treatment  facilities  and  the  storage 
areas  for  waste  materials  and  solids 
removed  from  the  wastewaters  during 
treatment 


This  BMP  requirement  applies  both 
during  the  active  mining  season  and  at 
all  other  times.  It  applies  for  the  plant 
site  in  active  use  and  to  plant  site  areas 
no  longer  in  active  use  after  active 
operations  have  ceased. 

(b)  Berm  Construction 

Berms,  including  any  pond  walls, 
dikes,  low  dams  and  similar  water 
retention  structures  shall  be  constructed 
in  a  manner  such  that  they  are 
reasonably  expected  to  reject  the 
passage  of  water. 

This  may  be  achieved  by  utilizing  on- 
site  materials  in  a  manner  that  the  fine 
sealing  materials  such  as  clays  are 
mixed  in  the  berms  with  coarser 
materials.  Berms  shquld  be  toed  into  the 
underlying  earth,  constructed  in  layers 
or  lifts,  and  each  layer  thoroughly 
compacted  to  ensure  mechanical  and 
water  tight  integrity  of  the  berms.  Other 
impermeable  materials  such  as  plastic 
sheets  or  membranes  may  be  used 
inside  the  berms  when  sealing  fines  are 
unavailable  or  in  short  supply.  The  side 
slope  of  berms  should  be  not  greater 
than  the  natural  angle  of  repose  of  the 
materials  used  in  the  berms  or  a  slope  of 
2:1  whichever  is  lower. 

(c)  Pollutant  Materials  Storage 

Measures  shall  be  taken  to  assure  that 
pollutant  materials  removed  bom  the 
process  water  and  wastewater  streams 
will  be  retained  in  storage  areas  and  not 
discharged  or  released  to  the  waters  of 
die  United  States. 

These  measures  may  include  location 
of  the  storage  ponds  and  storage  areas 
to  assure  that  they  will  not  be  washed 
out  by  predictable  flooding  or  by  the 
return  of  a  relocated  stream  to  its 
original  stream  bed.  The  overflows  bom 
ponds  and  storage  areas  should  be 
protected  from  erosion  by  rip  rap  or  rock 
plating.  Submerged  discharges  or 
constant  level  discharge  pipes  through 
retention  dikes  should  be  used  where 
practicable. 

This  requirement  applies  both  during 
the  active  mining  season  and  at  all  other 
times  as  well  as  after  active  mining 
operatiops  have  moved  to  new 
locations. 

(d)  New  Water  Control 

The  amount  of  new  water  allowed  to 
enter  the  plant  site  for  use  in  ore 
processing  shall  be  limited  to  the 
minimum  amount  required  as  make-up 
water  for  processing  operations. 

New  water  is  defined  in 
S  440.141(a)(Yl)  as  water  bom  any 
discrete  source  such  as  a  river,  creek, 
lake  A  well  which  is  deliberately 
allowed  or  brought  into  the  plant  site. 
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Control  mechanisms  should  limit  the 
flow  of  new  water  to  the  minimtim 
amount  needed  to  supplement  other 
waters  for  gold  ore  processing  malce-up 
requirements  and  should  shut  off  the 
flow  or  exclude  new  water  when  the  ore 
processing  segment  of  the  facility  is  not 
being  operated.  1 

(e)  Maintenance  of  Water  Control  aid 
Solids  Retention  Devices 

All  water  control  devices  such  as 
diversion  structiues  and  berms  and  all 
solids  retention  structures  such  as 
berms,  dikes,  pond  structures  and  dams 
shall  be  maintained  to  continue  their 
effectiveness  and  to  protect  from      | 
unexpected  and  catastrophic  failure: 

The  structures  should  be  inspected  on 
a  regular  basis  for  any  signs  of 
structural  weakness  or  incipient  failure. 
Whenever  such  weakness  or  incipient 
failure  becomes  evident,  repair  or 
augmentation  of  the  structure  to       ] 
reasonably  assure  against  catastrophic 
failiu«  shall  be  made  immediately. 

This  BMP  requirement  shall  apply 
both  during  the  active  mining  season 
and  at  all  other  times  as  well  as  after 
active  mining  operations  have  moved  to 
new  locations. 

XIL  Upset  and  Bypass  Provisions 

A  recurring  issue  of  concern  has  been 
whether  industry  guidelines  should 
include  provisions  authorizing 
noncompliance  with  effluent  limitations 
during  periods  of  "upset"  or  "bypass." 
An  upset  sometimes  called  an  1 

"excursion,"  is  unintentional  | 

noncompliance  beyond  the  reasonable 
control  of  the  permittee.  It  has  been 
argued  that  an  upset  provision  in  EPA's 
effluent  limitations  is  necessary  because 
such  upsets  will  inevitably  occur  even  in 
properly  operated  control  equipment 
Because  technology-based  limitations 
require  only  what  technology  can 
achieve,  many  claim  that  liabihty  for 
upsets  is  improper.  When  confronted 
with  this  issue,  courts  have  been  divided 
on  whether  an  explicit  upset  or 
excursion  exemption  is  necessary,  or 
whether  upset  or  excusion  incidents 
may  be  handled  through  exercise  of 
EPA's  enforcement  discretion.  Compare 
Marathon  Oil  Co.  v.  EPA.  564  F.2d  1253 
(9th  Cir.  1977)  with  Weyerhaeuser  v. 
Castle,  supra,  and  Com  Refiners 
Association,  et  al.  v.  Costle.  No.  78-1009 
(8th  Cir.,  April  2, 1979).  See  also 
American  Petroleum  Institute  v.  EPA, 
540  F.2d  1023  (10th  Cir.  1978);  CPC 
International.  Inc.  v.  Train,  540  F.2d  1320 
(8th  Cir.  1976):  PMC  Corp.  v.  Trtiin,  539 
P.2d  973  (4th  Cir.  1978). 

An  upset  is  an  unintentional  episode 
during  which  effluent  limits  are 
exceeded;  a  bypass,  however,  is  an  act 


of  international  noncompliance  during 
which  waste  treatment  facilities  are 
circumvented  in  emergency  situations. 
The  Agency  has,  in  the  past,  included 
bypass  provisions  in  NPDES  permits. 

EPA  has  determined  that  both  upset 
and  bypass  provisions  should  be 
included  in  NPDES  permits  and  has 
promulgated  permit  regulations  that 
include  upset  and  bypass  permit 
provisions  (see  40  CFR  122.41  (m)  and 
(n).  46  PR  14146  (April  1, 1983)).  The 
upset  provision  establishes  an  upset  as 
an  affirmative  defense  to  prosecution  for 
violation  of  technology-based  effluent 
limitations.  The  bypass  provision 
authorizes  bypassing  to  prevent  loss  of 
Hfe,  personal  injury,  or  severe  property 
damage. 

Although  permittees  in  the  gold  placer 
mine  subcategory  will  be  entiOed  to 
upset  and  bypass  provisions  specified  in 
NPDES  permits,  this  regulation 
establishes  the  specific  conditions 
which  must  be  met  in  order  to  be  eligible 
for  the  storm  exemption  established  as 
part  of  the  technology-based 
requirements  of  this  regulation.  As 
discussed  in  the  preamble  to  the 
proposed  regulation  and  in  the 
development  document  for  this 
regulation,  the  Agency  recognizes  that 
mines,  in  particular  surface  mines, 
should  not  be  required  to  construct 
treatment  for  the  maximum  precipitation 
event  or  series  of  precipitation  events, 
that  could  occur  with  resulting  effects  on 
wastewater  and  mine  drainage 
discharge  flows.  The  storm  exemption 
provides  a  limited  exception  to  the 
requirements  applicable  under  normal 
operating  conditions.  If  the  operator 
complies  with  this  provision,  the 
operator  has  an  affirmative  defense 
against  an  enforcement  action  for  any 
violation  that  occurs  as  a  result  of 
precipitation  if  he  complies  with  the 
notification  requirements  of  S  122.41  (m) 
and  (n)  of  the  general  permit  regulation. 
The  final  rule  therefore.  estabUshes  for 
gold  placer  mines  criteria  to  be  used  in 
designing,  constructing  and  maintaining 
wastewater  treatment  facilities,  in  order 
to  be  eligible  for  the  storm  exemption 
i.e..  the  facilities  must  be  able  to  contain 
and  treat  the  maximiun  volume  of 
wastewater  resulting  from  processing 
ore  during  a  4-hour  period  plus  the 
volume  that  would  be  discharged  from  a 
five-year,  six-hour  precipitation  event 
9  440.141(b).  The  proposed  storm 
exemption  would  have  required  that 
ponds  be  designed  to  retain  the  volume 
of  wastewater  generated  during  a  6-hour 
processing  period.  The  final  rule  is 
based  on  the  retention  of  process  water 
that  would  be  generated  during  a  four 
hour  period,  since,  as  discussed  in 
Section  V  above,  the  Agency  bases  the 


limitations  in  this  regulation  on  a  four, 
hour  retention  period.  Furthermore,  the 
final  rule  also  provides  that  in  order  to 
be  eligible  for  the  storm  exemption,  the 
permittee  must  be  in  compliance  with 
the  BMP  contained  in  this  rule.  The 
storm  exemption  supersedes  the  general 
upset  and  bypass  provisions  of  the 
general  NPDES  permit  regulations  only 
with  respect  to  precipitation  events.  The 
upset  and  bypass  provisions  in  the 
general  permit  regidations  are  available 
in  all  other  applicable  situations.  The 
storm  exemption  and  its  application  are 
discussed  further  in  the  Development 
Document 

XIII.  Variances  and  Modifications 

Upon  promulgation  of  this  final 
regulation,  the  appropriate  effluent 
limitations  must  be  applied  in  all 
Federal  and  State  NTOES  permits 
thereafter  issued  to  direct  dischargers  in 
the  gold  placer  mine  subcategory. 

For  BPT  effluent  limitations,  the  only 
exception  to  the  binding  limitations  is 
EPA's  "fundamentally  Afferent  factors'* 
variance.  See  E.I.  duPont  deNemours 
Co.  v.  Train.  430  U.S.  112  (1977); 
Weyerhaeuser  Co.  v.  Costle,  supra.  This 
variance  recognizes  factors  concerning  a 
particular  disdiarger  that  are 
fundamentally  different  from  the  factors 
considered  in  this  rulemaking.  However, 
the  economic  ability  of  the  individual 
operator  to  meet  the  compliance  cost  for 
BPT  standards  is  not  a  consideration  for 
granting  a  variance.  See  National 
Crushed  Stone  Association  v.  EPA.  449 
U.S.  64  (1980).  Although  this  variance 
clause  was  originaOy  set  forth  in  EPA's 
1973  to  1976  industry  regulations,  it  is 
now  included  in  the  general  NPDES 
regulations  and  is  cross-referenced  in 
this  regulation  as  well  as  other  specific 
industry  regulations.  See  the  general 
NPDES  regulations  at  40  CFR  Part  125. 
Subpart  D. 

The  BAT  limitations  in  this  regulation 
also  are  subject  to  EPA's 
"fundamentally  different  factors" 
variance.  However,  section  306  of  the 
Water  Quality  Act  of  1987  added  a  new 
section  30l(n)  to  the  Act  which 
somewhat  liinits  the  availability  of  FDF 
variance  itom  BAT  effluent  limitations 
guidelines.  An  FDF  application  must  be 
based  solely  on  information  and 
supporting  data  submitted  to  EPA  during 
the  rulemaking  establishing  the 
limitations  that  discussed  the 
fundamentally  different  factors,  or  An.     . 
information  and  supporting  data  that  the 
applicant  did  not  have  a  reasonable 
opportunity  to  submit  during  the 
rulemaking.  The  alternative  requirement 
must  be  no  less  stringent  than  justified 
by  the  fundamental  difference  and  must 


not  result  in  markedly  more  adverse 
non-water  quality  environmental 
impacts  than  those  considered  by  EPA 
in  establishing  these  BAT  limitations. 

Readers  should  note  that  EPA  has  not 
yet  amended  its  FDF  variance  regulation 
to  conform  to  the  provisions  of  the 
Water  Quality  Act  of  1967.  However, 
EPA  recognizes  that  the  new  section 
301(n)  of  the  Act  overrides  the  existing 
FDF  regulation  to  the  extent  of  any 
inconsistency,  and  EPA  does  intend  to 
modify  the  FDF  regulation  to  conform  to 
the  new  statutory  requirements. 

In  addition,  BAT  limitations  for 
nonconventional  pollutants  are  subject 
to  modifications  under  section  301(c) 
and  301(g)  of  the  Act.  These  statutory 
modifications  do  not  apply  to  toxic  or 
conventional  pollutants.  Since  BAT 
limitations  on  the  discharge  of  settieable 
solids  serve  as  indicators  for  the 
discharge  of  toxic  pollutants,  gold  placer 
mine  operators  will  not  be  able  to  obtain 
variances  under  these  provisions  of  the 
Act 

New  sources  subject  to  NSPS  are  not 
eligible  for  any  statutory  or  regulatory 
modifications.  See,  E.L  duPont 
deNemours  Er  Co.  v.  Train  supra. 

XIV.  Implementation  of  Limitations  and 
Standards 

A.  Relationship  to  NPDES  Permits 

The  BPT  and  BAT  limitations,  NSPS 
and  BMP  in  this  regulation  will  be 
applied  to  individual  gold  placer  mines 
through  NPDES  permits  issued  by  EPA 
or  approved  state  agencies,  under 
section  402  of  the  Act  These 
requirements  do  not  apply  to  individual 
dischargers  until  incorporated  into 
NPDES  permits.  As  discussed  in  the 
preceding  section  of  this  preamble.^ese 
limitations  must  be  applied  in  all 
Federal  and  State  NPDES  permits 
except  to  the  extent  that  variances  and 
modifications  are  expressly  authorized. 
Other  aspects  of  the  interaction  between 
these  limitations  and  NPDES  permits  are 
discussed  below. 

One  issue  that  warrants  consideration 
is  the  effect  of  this  regidation  on  the 
powers  of  NPDES  permit  issuing 
authorities.  EPA  has  developed  the 
limitations,  standards  and  BMP  in  this 
regulation  to  cover  the  typical  facilities 
in  each  subcategory  of  this  point  source 
category.  However  the  promulgation  of 
this  regulation  will  not  restrict  the 
power  of  any  permitting  authority  to  act 
in  any  manner  consistent  with  law  of 
these  or  any  other  EPA  regulations, 
guidelines,  or  policy.  For  example,  even 
if  this  regulation  does  not  control  a 
particular  pollutant,  such  as  total 
suspended  solids  (TSS).  the  permit 
issuer  may  still  limit  the  pollutant  on  a 


case-by-case  basis  when  such  actions 
are  necessary  to  carry  out  the  purposes 
of  the  Act  In  addition,  to  the  extent  that 
State  water  quality  standards.  e.g..  for 
turbidity,  or  other  provisions  of  State  or 
Federal  law  require  limitation  of 
pollutants  not  covered  by  this  regulation 
(or  require  more  stringent  limitations  on 
covered  pollutants),  the  permit  issuing 
authority  must  apply  those  limitations. 

These  guidelines  will  not  assure 
comphance  with  receiving  water  quality 
standards  in  all  cases.  As  stated  above, 
the  permit  issuing  authority  may  have  to 
impose  additional  controls  (such  as 
turbidity  limits)  to  ensure  compliance 
with  the  water  quality  standards. 
However,  because  of  the  BAT 
limitations  based  on  recirculation  of 
process  water,  application  of  the 
guidelines  will  result  in  compliance  with 
water  quality  standards  at  a  large 
percentage  of  the  mines.  At  other  sites, 
discharges  will  be  greatiy  reduced,  witii 
the  result  that  the  costs  of  anv 
additional  treatment  needed  lO  meet 
water  quality  standards  will  be  reduced 
accordingly. 

A  second  topic  that  warrants 
discussion  is  the  operation  of  EPA's 
NPDES  enforcement  program,  many 
aspects  of  which  were  considered  in 
developing  this  regulation.  The  Agency 
emphasizes  that  although  the  Clean 
Water  Act  is  a  strict  liability  statute,  the 
Agency  may  elect  to  use  any  of  the 
enforcement  responses  available  under 
die  CWA.  Sierra  Club  v.  Tram.  557  F.2d 
485  (5th  Cir.  1977). 

XV.  Availability  of  Technical 
Information 

The  basis  for  this  regulation  is 
detailed  in  four  major  documents. 
Analytical  methods  are  discussed  in 
"Sampling  and  Analysis  Procedures  for 
Screening  of  Industrial  Effluents  for 
Priority  Pollutants."  EPA's  technical 
conclusions  are  detailed  in  the 
"Development  Document  for  Effluent 
Limitations  Guidelines,  and  New  Source 
Performance  Standards  for  the  Ore 
Mining  and  Dressing  Category.  Gold 
Placer  Mine  Subcategory".  The  Agency's 
economic  analysis  is  presented  in 
'  "Economic  Impact  Analysis  of  Effluent 
Limitations  Guidelines  and  Standards 
for  the  Gold  Placer  Mine  Subcategory". 
A  detailed  response  to  the  public 
comments  received  on  the  proposed 
regulation  is  presented  in  a  report 
"Responses  to  Public  Conmients  on  the 
Effluent  Limitations  Guidelines  and 
Standards  for  the  Proposed  Gold  Placer 
Mine  Subcategory",  which  is  a  part  of 
the  public  record  for  this  regulation. 
Copies  of  the  technical  and  economic 
documents  may  be  obtained  from  the 
National  Technical  Information  Service, 


Springfield.  Virginia  22161,  (703)  487- 
4600.  Additional  information  concerning 
the  economic  impact  analysis  may  be 
obtained  from  Kfr.  Mitchell  Dubensky, 
Economic  Analysis  Staff  (WH-586),  U.S. 
Envirorunental  Protection  Agency,  401 M 
Stieet  SW.,  Washington.  DC  20460  or  by 
calUng  (202)  382-5388.  Technical 
information  may  be  obtained  from  Mr. 
Willis  Umholtz,  Industrial  Technology 
Division  (WH-552).  U.S.  Environmental 
Protection  Agency.  401  M  Street  SW.. 
Washington,  DC  20460  or  by  calling 
(202)  382-7126. 

This  regulation  was  submitted  to  the 
Office  of  Management  and  Budget  for 
review  as  required  by  Executive  Order 
12291.  This  rule  does  not  contain  any 
information  collection  requirements 
subject  to  OMB  review  under  the 
Paperwork  Reduction  Act  of  1980. 44 
U.S.C.3501e/se9. 

XVI.  List  of  Subjects  in  40  CFR  Part  440 

Metals,  Mines,  Water  pollution 
control.  Waste  treatment  and  disposaL 

Dated:  May  9. 1988. 
LmM.  Thomas. 
Administrator. 

XVn.  Appendices 

Appendix  A — Abbreviations.  Acronyms, 
and  Other  Terms  Used  in  This  Notice 

Act— The  Clean  Water  Act 

ADEC — ^Alaska  Department  of 
Environmental  Conservation. 

Agency — ^The  U.S.  Environmental 
Protection  Agency. 

BAT— The  best  available  technology 
economically  achievable  under  section 
304(b)(2)  of  Uie  Act. 

BCT— The  best  conventional  pollutant 
control  technology  under  section 
304(b)(4)  of  die  Act 

BDT — Best  available  demonstrated 
technology  under  section  306(b)(1)  of  the 
Act. 

BMP — Best  management  practice 
under  section  304(e)  of  the  Act. 

BP) — ^Best  Professional  Judgment 

BPT— The  best  practicable  control 
technology  currenUy  available,  under 
section  304(b)(1)  of  die  Act 

CWA— Clean  Water  Act— The 
Federal  Water  Pollution  Control  Act 
Amendments  of  1972  (33  U.S.C.  1251  et 
seq.),  as  subsequenUy  amended. 

MSHA— The  Mine  Safety  and  Health 
Administration,  U.S.  Department  of 
Labor. 

NEPA — ^National  Environmental 
Policy  Act  of  1969. 

NPDES  Permit— A  National  Pollutant 
Discharge  Elimination  System  permit 
issued  under  section  402  of  the  Act. 

NSPS — New  source  performance 
standards  under  section  306  of  the  Act. 
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(MB— OfBce  of  Managonent  and 
Budget 

POTW— PuUidy  owned  bvaUnntl 
worica. 

RCRA — Resource  Conservation  and 
Recovery  Act  (Pub.  L  M-580)  of  197S, 
Amendments  to  Solid  Waste  Disposal 
Act  as  subsequently  amended. 

SBA — Small  Business  Administration. 

SS— Settieable  Solids. 

TSS— Total  Suspended  Solids. 

For  the  reasons  discussed  above,  40 
CFR  Part  440  is  amended  as  follows: 

PART  440-[AMENI)ED] 

1.  The  authority  dUtion  for  Part  440  is 
revised  to  read  as  follows: 

AnliMxiiy:  Sec*.  301. 304(b).  (c)  and  (e).  306. 
307,  and  SOI  of  die  Qean  Water  Act  (The 
Federal  Water  Pollution  Ctmtrol  Act 
Amendmoits  of  1972,  as  amended  by  the 
Qean  Water  Act  of  1977  and  the  Water 
Quality  Act  of  1987),  (the  Act).  33  UJS.C.  1311. 
1314(b).  (c)  and  (e).  1318, 1317,  and  1361;  86 
Stat  816,  Pub.  L  82-600;  01  SUt  1567,  Pid>.  L 
95-217;  101  Stat  7.  Pub.  L 10O-4. 

2.  In  §  440.100  paragraph  (a)  is  revised 
to  read  as  follows,  paragraph  (b)  is 
redesignated  as  paragraph  (d),  aJod  new 
paragraphs  (b)  and  (c)  are  added  to  read 
as  follows: 

944aiOO   ApplcsMWy. daacrtptten of tha 

^^^tffl_  V^M*    fM^M    I 

I  ^^^W^  SMM^  ^^^^Bf  I 


(a)  The  provisions  of  tiiis  Subpart  J 
are  ap{riicable  to  discharges  from — 

(1)  Mines  that  produce  copper,  lead, 
zinc  gold,  silver,  or  molybdemun 
bearing  ores,  or  any  combination  of 
these  oree  from  open-pit  or  underground 
operations  other  than  placer  deposits; 

(2)  Mills  that  use  the  froth-flotation 
process  alone  or  in  conjtmction  with 
other  processes,  for  the  benefidation  of 
copper,  lead.  zinc,  gold,  silver,  or 
molybdenum  ores,  or  any  combination 
of  these  ores; 

(3)  Mines  and  mills  that  use  dump^ 
heap,  in-situ  leach,  or  vat-leach 
processes  to  extract  copper  from  ores  or 
ore  waste  materials;  aiul 

(4)  Mills  that  use  the  cyanidation 
process  to  extract  gold  or  silver. 

(b)  Discharge  from  mines  or  mines 
and  mills  that  use  gravity  separation 
methods  (induding  placer  or  dredge 
mining  or  concentrating  operations,  and 
hydraulic  mining  operations)  to  extract 
gold  ores  are  regulated  under  Subpart 
M. 

(c)  Discharge  from  mines  (induding 
placer  or  dre^e  mining,  and  hydraulic 
mining  operations)  or  mines  and  milk 
that  use  gravity  s^>aration  methods  to 
extract  silver  from  placer  ores  are  not 
covered  under  this  part 


S440Ll(tt    [Awsndsdl 

3.  Section  44ai02  is  amended  by 
ranoving  paragraph  (e)  and 
redesignating  paragraphs  (f)  through  (i) 
as  (e)  through  (h)  respectively. 


9440.103  [Amendad] 

4.  Section  440.103  is  amended  by 
removing  paragraph  (e). 

9440.104  [Amandad] 

5.  Section  440.104  is  amended  by 
removing  paragraph  (e). 

&  Part  440  is  amended  to  add  a  new 
Subpart  M.  consisting  of  S  S  44ai40 
through  44ai48,  to  read  as  follows: 

Subpart  M-OoM  naoarMna  Subealasofy 

440.140  Applicability;  description  of  the  gold 
placer  mine  auboitegoTy. 

440.141  Specialized  definitions  and 
provisions. 

44ai42    EfOnent  limitatioos  representing  the 
degree  of  efBuent  reduction  attainable  by 
the  application  of  the  best  practicable 
control  technology  currently  available 
(MT). 

440143  EfHuent  limitations  representing  the 
degree  of  effluent  reduction  attainable  by 
the  appUcation  of  the  best  available 
tecfancrfogy  economically  achievable 
(BAT). 

440144  New  Source  Performance  Standards 
(NSPS). 

440145— 44ai47    (Reserved] 

440148    Best  Management  Practices  (BMP). 

Subpart  M—QoM  Placw  Mine 
Sut>catagory 

944ai40   AppHcaMMy-.daacriptionofllta 
goM  plaoar  mfeia  aubcatagory. 

(a)  The  provisions  of  this  Subpart  M 
are  applicable  to  discharges  from— 

(1)  Mines  and  dredges  that  produce 
gold  or  gold  bearing  ores  from  placer 
deposits;  and 

(2)  The  benefidation  processes  w^ch 
use  gravity  separation  methods  for 
recovering  gold  from  placer  deposits. 

(b)  The  provisions  of  this  Subpart  M 
are  not  applicable  to  any  mines  or 
benetidation  processes  which  process 
less  than  1500  cubic  yards  (cu  yd)  of  ore 
per  year,  or  to  dredges  whidi  process 
less  than  50.000  cu  yd  of  ore  per  year,  or 
to  dredges  located  in  open  waters  (i.e.. 
open  bays,  marine  waters,  or  major 
rivers). 

944ai41 


For  the  purpose  of  this  Subpart  M.  the 
general  definitions,  abbreviations, 
methods  of  analysis,  and  general 
provisions  set  forth  in  40  CFR  Part  401 
shall  apply  except  as  superseded  by 
those  below.  The  general  provisions  and 
definitions  set  forth  in  40  CFR  Part  440 
Subpart  L.  shall  not  app^  to  this 
subpart 


(a)  Specialized  DefinitiooB.  Ilie 
foUowhug  spedaUzed  definitiens  apply 
to  this  subpart  only. 

(1)  "Benefidation  area"  means  the 
area  of  land  used  to  stockpile  ore 
immediately  before  the  bmefidation 
process,  the  area  of  land  used  for  the 
benefidation  process,  the  area  of  land 
used  to  stockpile  die  tailings 
immediately  after  the  benefidation 
process,  and  the  area  of  land  from  the 
stockpiled  tailings  to  the  treatment 
system  (e.g..  holding  pond  or  settiing 
pond,  and  the  area  of  the  treatment 
system). 

(2)  "Benefidation  process"  means  the 
dressing  or  processing  irfgold  beariiog 
ores  for  the  purpose  of — 

(i)  Regulating  the  size  of.  or 
recovering,  the  ore  or  product 

(ii)  Removing  unwanted  constituento 
from  the  ore,  and 

(iii)  Improving  die  quality,  purity,  or 
assay  grade  of  a  desired  product 

(3)  "Drainage  water"  means  inddental 
surface  waters  from  diverse  sources 
such  as  rainfall,  snow  melt  or 
permafrost  melt 

(4)  "Dredge"  means  a  self-contained 
combination  of  an  elevating  excavator 
(e.g.,  bucket  line  dredge),  the 
benefidation  or  gold-concentrating 
plant  and  a  tailhags  disposal  plant  all 
mounted  on  a  floating  barge. 

(5)  "Five  (5)  year.  6-hour  predpitation 
event"  means  the  maximum  B-hour 
predpitation  event  with  a  probable 
recurrence  interval  of  once  in  5  jwasa«8 
established  by  the  U.S.  DepartBaat  of 
Commerce.  National  Oceanic  i 
Atmospheric  Administration.  I 
Weather  Service,  or  equivalent! 
or  rainfall  probability  infoimatiaa. 

(6)  Gravity  separation  methods'* 
means  the  treatment  of  miuCTal  [ 
which  e)q>loits  differences  between  their 
specific  gravities.  The  separation  is 
usually  performed  by  means  of  sluices, 
jigs,  classifiers,  spirals,  hydrocydones. 
or  shaking  tables. 

(7)  "Infiltration  water"  means  that 
water  which  permeates  through  the 
earth  into  the  plant  site. 

(8)  "Mine"  means  a  place  where  work 
or  other  activity  relatsid  to  the  extraction 
or  recovery  of  ore  is  performed 

(9)  "Mine  area"  means  the  land  area 
from  which  overbtuden  is  stripped  and 
ore  is  removed  prior  to  moving  the  ore  to 
the  benefidation  area. 

(10)  "Mine  drainage"  means  any 
water  drained,  pumped  or  siphoned 
from  a  mine. 

(11)  "New  water"  means  water  from 
any  (Uscrete  source  audi  as  a  river, 
creek,  lake  or  well  vdiich  is  delibaralely 
allowed  or  brought  into  the  plant  site. 


(12)  "Open  cut  mine"  means  any  iom 
of  recovery  of  ore  fit>m  the  earth  except 
by  a  dredge. 

(13)  "Ore"  means  gold  placer  deposit 
consisting  of  metallic  gold-bearing 
gravels,  which  may  be.  residual,  from 
weadiering  of  rocks  in-situ;  river  gravels 
in  active  streams;  river  gravels  hi 
abandoned  and  (rften  buried  channels; 
alluvial  fana;  sea-beaches;  and  sea- 
beaches  now  elevated  and  biland.  Ore  is 
die  raw  "bank  run"  material  measured 
in  place,  before  being  moved  by 
mechanical  or  bydrauUc  means  to  a 
beneficiation  process. 

(14)  "Permit  Area"  means  the  area  of 
land  specified  or  referred  to  in  an 
NPDES  permit  in  which  active  minnig 
and  related  activities  may  occur  that 
result  in  the  discharge  regulated  under 
the  terms  of  the  permit  Usually  this  is  « 
specifically  delineated  in  an  NPKS 
permit  or  permit  appUcatfan.  bat  in  odier 
cases  may  be  ascertainable  from  an 
Alaska  Tri-agency  permit  appUcation  or 
similar  docoment  specifying  die  mine 
location,  mining  plan  and  similar  data. 

(15)  "Plant  she"  means  the  area 
occupied  by  the  mine,  necessary 
haulage  ways  from  the  mine  to  the 
benefidation  process,  the  benefidation 
area,  the  area  occupied  by  the 
wastewater  treatment  fadlities  and  the 
storage  areas  for  waste  materials  and 
solids  removed  bom  the  wastewaters 
during  ti^atment 

(16)  "Process  wastewater"  means  all 
water  used  in  and  resulting  from  the 
benefidation  process,  induding  but  not 
limited  to  the  water  used  to  move  the 
ore  to  and  through  the  benefidation 
process,  the  water  used  to  aid  in 
dassification.  and  the  water  used  in 
gravity  separation,  mine  drainage,  and 
infiltration  and  drainage  waters  which 
comnungle  with  mine  drainage  or  waters 
resulting  from  the  benefidation  process. 

(17)  "Settieable  solids"  means  die 
particulate  material  (both  organic  or 
inorganic)  which  will  settie  in  one  hour 
expressed  in  milliliters  per  liter  (ml/1)  as 
determined  using  an  Imhoff  cone  and 
the  method  described  for  Residue — 
Settieable  in  40  CFR  Part  136. 

(b)  Specialized  Provisions— Storm 
Exemption.  This  spedalized  provision 
applies  to  Uiis  Subpart  M  only.  It  as  a 
result  of  predpitation  (rainfaU  or 
snowmelt),  a  souroe  subject  to  this 
subpart  has  an  overflow  or  discharge  of 
effluent  which  does  not  meet  the 
limitations  or  standards  of  this  subpart 
the  source  may  qualify  for  an  exemption 
from  such  limitations  and  standards 
with  respect  to  such  discharge  if  the 
following  conditions  are  met 

(1)  The  treatment  system  is  designed, 
constructed,  and  maintained  to  contain 
the  maximum  volume  of  tmtreated 


process  wastewater  whidi  tvould  be 
disdiarged.  stored  contained  and  used 
or  recycled  by  Uie  benefidation  process 
into  the  treatment  system  diuing  a  4- 
hour  operating  period  without  an 
increase  in  volume  from  predpitation  or 
infiltration,  plus  the  maximum  volume  of 
water  runoff  resulting  from  a  5-year.  6- 
hotn-  predpitation  event.  In  co^^nIting 
the  maximum  volume  of  water  which 
would  result  fit)m  a  5-year,  6-hour 
predpitation  event  the  operator  must 
include  the  volume  which  would  result 
from  the  plant  site  contributing  runoff  to 
the  individual  treatment  facility. 

(2)  The  operator  takes  all  reasonable 
steps  to  maintam  treatment  of  the 
wastewater  and  minimize  the  amount  of 
overflow. 

(3)  The  source  is  in  compliance  «vith 
tiie  BMP  in  S  140.146  and  related 
provisions  of  its  NPDES  permit 

(4)  The  operator  complies  with  die 
notification  requiremoits  of  1 12241  (m) 
and  (n)  of  this  tide.  Ute  stcnn 
exemption  is  designed  to  provide  an 
affirmative  defense  to  an  enforcement 
action.  Therefore,  the  operator  has  the 
burden  of  demonstrating  to  the 
appropriate  audiority  that  the  above 
conditions  have  been  met 

9440.142    Effluent  Hmltationarepraaantina 
the  degree  of  effkiant  ladiietion  attainable 
by  the  appNeation  of  the  beat  praetieaMa 
eontrol  tadmology  currentfy  avalabie 
(BPT). 

Except  as  provided  in  40  CFR  125.30— 
125.32.  any  existing  point  source  subject 
to  this  subpart  must  achieve  the 
following  effluent  limitations 
representing  the  degree  of  effluent 
reduction  attainable  by  the  appUcation 
of  the  best  practicable  control 
technology  currentiy  available  (BPT): 

(a)  The  concentration  of  pollutants 
discharged  hi  process  wastewater  from 
an  open-cut  nune  plant  site  shall  not 
exceed: 


Effluent  Imitations 


Effluent  ctwractsrislics 


Setdeabto  sdids.. 


Instantaneous 

msximum 


0.2mt/l 


(b)  The  concentration  of  pollutants 
discharged  in  process  wastewater  from 
a  dredge  plant  site  shall  not  exceed: 


Effluent  chandartsiics 

_  Elfcisnt 

Instsntansous 
nMudmum 

-S^wbit  toJMt 

0.2ml/l 

9  440.143    Effluent  ■nUtadaiw  rap*— iiUna 

by  Um  applcation  of  the  beat  avalabie 
tachnelogy  economlcaOy  acfilevable  (BATV 

Except  as  provided  in  40  CFR  125.30- 
125.32,  any  existing  point  source  subject 
to  this  subpart  must  achieve  the 
following  effluent  limitations 
representing  Uie  degree  of  effhient 
reduction  attabiable  by  the  application 
of  the  best  available  tedmoh^ 
economically  achievable  (BAT). 

(a)  The  volume  of  process  wastewater 
which  may  be  discharged  from  an  open- 
cut  mine  plant  site  shall  not  exceed  the 
volume  of  bifiltration.  drabiage  and 
mine  drainage  waters  which  is  in  excess 
of  the  make  up  water  required  for 
operation  of  the  beneficiation  process, 
liie  concentration  of  pollutants  in 
process  wastewaters  discharged  from 
an  opennnit  mine  plant  site  shall  not 
exceed 


dvIVNDVV  MsMMP— -T^Tt.i ....i 

02  ml/I 

(b)  The  volume  of  process  wastewater 

which  may  be  discharged  from  a  dredge 
plant  site  shall  not  exceed  the  volume  of 
infiltration,  drainage  and  mine  drainage 
waters  which  is  in  excess  of  the  make 
up  water  required  for  operation  of  the 
beneficiation  process.  The  concentration 
of  pollutants  in  process  wasteweter 
discharged  from  a  dredge  plant  site  shall 
not  exceed: 


Effluent  Characteristic* 

EfRuanI 
fcwiaitona— 

mttanmni 

omooaDie  soaos «..„».... 

O^nH/l 

944ai44    Hew  Source  Perfonnsnce 
Standards  (NSPS). 

Any  new  source  subject  to  this 
subpart  must  achieve  the  following 
NSPS  representing  the  degree  of  effluent 
reduction  attainable  by  the  application 
of  the  best  available  demonstrated 
technology: 

(a)  The  volume  of  process  wastewater 
which  may  be  discharged  from  an  open- 
cut  mine  plant  site  shall  not  exceed  the 
volume  of  infiltration,  drainage  and 
mine  drainage  waters  which  is  in  excess 
of  the  make  up  water  required  for 
operation  of  the  benefidation  process, 
llie  concentration  of  pollutants  in 
process  wastewaters  discharged  from 
an  open-cut  mine  plant  site  shall  not 
exceed: 
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»-.--«-^ 

Efauam 

fmlMom- 

Instantaneous 

maxvnuni 

O^ml/l 

(b)  The  volume  of  process  wastewater 
which  may  be  discharged  from  a  dredge 
plant  site  shall  not  exceed  the  volume  of 
infiltration,  drainage  and  mine  drainage 
waters  which  is  in  excess  of  the  make 
up  water  required  for  operation  of  the 
beneficiation  process.  The  concentration 
of  pollutants  in  process  wastewater 
discharged  from  a  dredge  plant  site  shall 
not  exceed: 


Effluent  charactehstics 

EffliwnjI 
Bfflitations^ 
Instantaneous 

fnaxvTMvn 

02  ml/1 

(c)  Notwithstanding  any  other 
provision  of  this  chapter,  the  Regional 
Administrator  or  Director  of  a  State 
agency  with  authority  to  administer  the 
NH)ES  program  shaU  in  designating 
new  source  gold  placer  mines,  take  into 
account  and  base  the  decision  on 


1988 


UMI 


whether  one  or  more  of  the  following 
factors  has  occurred  after  May  24. 1988. 

(1)  The  mine  will  operate  outside  of 
the  permit  area  which  is  covered  by  a 
currently  vaUd  NFDES  Permit 

(2)  The  mine  significantly  alters  the 
nature  or  quantity  of  pollutants 
discharged. 

(3)  The  mine  discharges  into  a  stream 
into  which  it  has  not  discharged  under 
its  currently  valid  NTOES  permit 

(4)  The  mine  will  operate  in  a  permit 
area  that  has  not  been  mined  during  the 
term  of  the  currently  valid  NPDES 
permit 

(5)  Such  other  factors  as  the  Regional 
Administrator  or  state  Director  deems 
relevant 

§§44ai45-44ai47    [Re— rvcQ 


S  440.148 
(BMP). 

The  following  best  management 
practices  are  specific  requirements 
which  shall  be  included  in  each  NPDES 
permit  for  all  mining  operations 
regulated  imder  this  subpart  to  the 
greatest  extent  applicable  in  each  such 
mining  operation. 

(a)  Surface  Water  Diversion:  The  flow 
of  surface  waters  into  the  plant  site  shaU 
be  interrupted  and  these  waters  diverted 


around  and  away  from  incursion  into 
the  plant  site. 

(b)  Berm  Construction:  Berms. 
including  any  pond  walls,  dikes,  low 
dams  and  similar  water  retention 
structures  shall  be  constructed  in  a 
manner  such  that  they  are  reasonably 
expected  to  reject  the  passage  of  water. 

(c)  Pollutant  materials  storage: 
Measures  shall  be  taken  to  assure  that 
pollutant  materials  removed  from  the 
process  water  and  wastewater  streams 
will  be  retained  in  storge  areas  and  not 
discharged  or  released  to  the  waters  of 
the  United  States. 

(d)  New  Water  Control:  The  amount 
of  new  water  allowed  to  enter  the  plant 
site  for  use  in  ore  processing  shall  be 
limited  to  the  minimum  amount  required 
as  make-up  water  for  processing 
operations. 

(e)  Maintenance  of  water  control  and 
solids  retention  devices:  All  wat6r 
control  devices  such  as  diversion 
structures  and  berms  and  all  solids 
retention  structures  such  as  berms, 
dikes,  pond  structures  and  dams  shall 
be  maintained  to  continue  their 
effectiveness  and  to  protect  from 
unexpected  and  catastrophic  failure. 

[FR  Doc  88-11124  Filed  5-23-88;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  268 
[FRL-332S-9] 

Land  Disposal  Restrictions 

aqemcy:  Environmental  Protection 
Agency  (EPA). 
action:  Proposed  rule. 
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SUMNURV:  The  Environmental  Protection 
Agency  (EPA)  is  today  proposing  to 
revise  the  Toxicity  Characteristic 
Leaching  Procedure  (TCLP).  "Method 
1311,"  as  proposed  on  June  13, 1986  as 
part  of  the  Toxicity  Characteristic  (TC) 
and  as  promulgated  on  November  7, 
1986  as  part  of  the  Land  Disposal    ' 
Restrictions  Program  under  the  Resource 
Conservation  and  Recovery  Act 
(RCRA).  The  changes  to  Method  1311 
involve  the  use  of  a  stainless  steel  cage 
in  the  bottle  extractor,  the  addition  of 
new  suppliers  of  equipment,  and  the 
addition  of  a  more  detailed  method  flow 
chart  and  diagram  of  the  stainless  steel 
cage.  The  cage  modiHcation  wouldi 
allow  the  elimination  of  the  size     | 
reduction  step  for  certain  materials. 
DATES:  Comments  on  this  proposed  rule 
to  modify  Method  1311  must  be 
submitted  on  or  before  June  23, 1988. 
AOORESSES:  One  original  and  two 
copies  of  all  comments  on  this  proposed 
rule,  identified  by  the  Docket  number  F- 
88-TCA-FFFFF,  should  be  sent  to  the 
following  address:  EPA  RCRA  Docket, 
WH-562,  (LG-100),  U.S.  Environmental 
Protection  Agency,  401  M  Street  SW., 
Washington.  DC  20460.  Please  place  the 
Docket  number  on  all  comments.  The 
EPA  RCRA  Docket  is  located  in  the  sub- 
basement  at  the  above  address  and  is 
open  from  9:00  a.m.  to  4:00  p.m.,  Monday 
through  Friday,  excluding  Federal 
holidays.  To  review  Docket  materials, 
the  public  must  make  an  appointment  by 
calling  (202)  475-9327.  A  maximum  of  50 
pages  of  material  may  be  copied  from 
any  one  regulatory  docket  at  no  cost. 
Additional  copies  cost  $0.20/page. 
FOR  FURTHER  INFORMATION  CONTACT: 
For  general  information,  contact  the 
RCRA  Hotline  at  (800)  424-9346  (toll- 
free)  or  (202)  382-3000. 

For  information  on  the  technical 
aspects  of  this  proposed  rule  contact 
Gail  Hansen,  Office  of  Solid  Waste. 
WH-562B,  U.S.  Environmental 
Protection  Agency,  401  M  Street  SW., 
Washington,  DC  20460,  (202)  382-4761. 
SUPPLEMENT ARV  INFORMATION: 
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L  Background 

On  January  14, 1986  (51  FR 1602).  EPA 
proposed  the  framework  for 
implementing  the  Congressionally- 
mandated  Land  Disposal  Restrictions 
Program  (LDR)  under  the  Resource 
Conservation  and  Recovery  Act  ) 
(RCIRA).  This  action,  among  other 
things,  proposed  to  estabUsh  treatment 
standards  that  had  to  be  met  before 
wastes  could  be  land  disposed.  To 
determine  whether  the  applicable 
treatment  standards  had  been  met,  the 
Agency  proposed  to  employ  the  Toxicity 
Characteristic  Leaching  Procedure 
(TCLP),  or  Method  1311.  On  June  13, 
1986  Q'A  also  proposed  the  use  of 
Method  1311  as  part  of  a  new  Toxicity 
Characteristic  (TC)  for  determining 
whether  a  waste  is  hazardous.  (51  FR 
21648).  The  TC  proposal  would  expand 
the  existing  Extraction  Procedure 
Toxicity  Characteristic  (EPTC)  by 
requiring  that  additional  chemicals  be 
considered  in  determining  the 
hazardousness  of  a  waste,  and  by  using 
Method  1311  to  determine  the  presence 
of  such  chemicals  in,  and  their  potential 
to  leach  from,  a  waste.  In  both  these 
proposals.  Method  1311  was  developed 
to  simulate  the  mobility  of  both  organic 
and  inorganic  compounds.  In  Ihe  TC 
rule,  EPA  proposed  that  Method  1311 
would  replace  the  Extraction  Procedure 
(EP)  in  the  EPTC. 

In  response  to  these  proposals,  the 
Agency  received  numerous  public 
comments  regarding  the  test  protocol. 
As  a  result  of  these  comments,  several 
changes  and  clariHcations  were 
incorporated  into  Method  1311  when  it 
was  promulgated  as  part  of  the  Land 
Disposal  Restrictions  Program  (LDR)  on 
November  7, 1986  (51  FR  40543).  These 
modifications  included  (1)  specifying 
that  the  percent  solids  determination  be 
performed  on  a  separate  sample  to 
prevent  problems  when  volatile  species 
are  important,  (2)  clarifying  that  multiple 
extractions  might  be  required  for 
samples  of  low  soUds  content  in  order  to 
obtain  sufficient  extract  to  conduct  the 
needed  analyses,  (3)  specifying 
particular  qualify  assurance  information 
which  shoidd  be  maintained  and 
available  for  inspection,  (4)  specifying 
storage  periods  for  the  leachate,  (5) 
recommending  the  use  of  borosilicate 
glass  bottles  over  the  use  of  flint  glass, 
and  (6)  clarifying  that,  in  the  bottle 
protocol,  centrifugation  may  be  used  as 
an  aid  to  filtration  of  either  the  initial 
liquid  phase  of  the  waste  or  the  extract 
of  the  solid  phase. 


Although  these  changes  were  not 
incorporated  into  Method  1311  when  it 
was  proposed  as  part  of  the  Toxicify 
Characteristic  (TC),  when  the  TC  is 
finally  promulgated,  these  changes  will 
be  added.  In  addition.  EPA  is  today 
proposing  to  make  additional  changes  to 
Method  1311  (as  used  both  in  the  LDR 
program  and  the  TC)  in  response  to 
comments  received  from  the  TC  and 
LDR  rules  and  recent  studies  conducted 
by  the  Agency.  These  changes  consist  of 
incorporating  a  stainless  steel  cage  in 
the  bottie  extractor,  which  allows  the 
elimination  of  the  particle  size  reduction 
step  for  certain  materials;  the  addition 
of  new  equipment  suppliers;  and  the 
addition  of  a  more  detailed  method  flow 
chart  and  diagram  of  the  cage. 

The  cage  modification  would  respond 
to  those  commenters  who  argued  that 
requiring  all  wastes  to  be  milled/ground 
before  extraction  (as  currently  required 
in  Method  1311)  would  penalize  those 
persons  who  solidify  their  wastes  into  a 
monolithic  mass  or  those  persons  whose 
wastes  are  in  a  monolithic  form.  The 
addition  of  new  equipment  suppliers  is 
in  response  to  new  information  on  the 
availabilify  of  suitable  testing 
equipment  and  would  address 
commenters'  concerns  that  equipment 
shortages  will  prevent  timely  waste 
testing.  The  addition  of  a  more  detailed 
method  fiow  chart  would  address 
comments  that  the  current  method  flow 
chart  needs  to  be  explained  and 
clarified.  The  addition  of  a  diagram  of 
the  stainless  steel  cage  is  for 
clarification. 

n.  Incoiporation  of  Cage  and  Other 
Modifications 

Method  1311  (as  proposed  on  June  13, 
1986  as  part  of  the  TC  and  promulgated 
on  November  7, 1986  as  part  of  the  LDR) 
requires  that  the  waste  undergo  particle 
size  reduction  in  those  cases  where  the 
waste  cannot  pass  through  a  9.5  mm 
sieve  or  has  a  surface  area  of  less  than 
3.1  cm*/g.  This  particle  size  reduction  is 
achieved  through  milling  the  waste.  The 
Agency  believed,  given  the  uncertainties 
concerning  the  long-term  environmental 
stabiUfy  of  solidified  wastes,  that 
milling  these  wastes  was  an 
environmentally  conservative  approach. 

However.  EPA  received  numerous 
comments  on  the  issue  of  particle  size 
reduction,  particularly  as  it  would  apply 
for  monolithic  and  stabilized  wastes.  In 
particular,  these  commenters  indicated 
that  wastes  are  sometimes  solidified  by 
stabilization  or  fixation  processes  to 
intentionally  prevent  contact  (and 
subsequent  leaching)  between  water 
present  in  the  disposal  unit  and  the  toxic 
species  present  in  the  waste. 


Additionally,  certain  wastes  may  exist 
as  rugged,  monolithic  materials.  These 
commenters  argued  that  since  rugged 
monolithic  solids  and  well-8oli(^^d 
wastes  are  not  likely  to  be  physically 
degraded  in  a  landfill,  such  waste 
^mples  should  not  have  to  be  milled 
into  small  particles  (to  pass  through  a 
9.5  mm  sieve)  before  exti-action.  The 
commenters  suggested  that  as  a 
replacement  for  the  milling  requirement 
for  monolithic  wastes,  the  structural 
integrity  procedure  (SIP),  from  the 
Extraction  Procedure  (EP),  be  reinstated 
and  improved  to  simulate  the  effects  of 
weathering  processes  (such  as  wet/dry 
and  fr«eze/thaw  cycles)  and  vehicular 
traffic  on  a  landfill. 

The  Agency  has  reviewed  the  use  of 
the  SIP,  which  uses  a  drop-hammer  to 
test  the  integrity  of  the  waste  and  to 
reduce  its  size  if  it  fractures.  The 
Agency  found  that,  although  it  may 
simulate  the  potential  of  a  monoliUiic 
waste  to  be  degraded  by  vehicular 
traffic  on  a  landfill,  it  cannot  address 
certain  other  stresses  acting  on  the 
waste  (e.g.,  wet/dry  and  freeze/thaw 
cycles).  While  evaluating  the  use  of  the 
SIP.  the  Agency  found  that,  when 
certain  monolithic  materials  were  tested 
using  die  SIP,  Uie  materials  retained 
their  monolithic  structiire.  When  these 
materials  were  subsequently  placed  in 
the  glass  extractor  bottie  and  rotated, 
the  bottie  would  break.  Consequentiy.  in 
order  to  prevent  breakage  of  the  botties, 
the  Agency  developed  a  cage  insert  for 
the  extractor  bottie..The  cage,  which  is 
designed  not  to  move  within  the  bottie. 
is  constructed  of  0.25-inch  stainless  steel 
woven  mesh.  Experiments  have  shown 
that  the  use  of  the  cage  prevents  bottie 
breakage  (Ref.  7). 

While  evaluating  the  utilify  of  die 
cage,  the  Agency  noticed  that  wastes 
which  were  believed  to  be  well- 
solidified  retained  their  monolithic 
nature  in  the  cage  during  extraction. 
Ifvhereas  wastes  which  were  believed  to 
be  less  well-stabilized  (even  though 
some  of  them  had  passed  the  SIP)  were 
broken  into  small  pieces  during  the 
extraction. 

To  further  examine  this  apparent 
correlation,  the  Agency  obtained  a 
select  group  of  stabilized  wastes  which 
had  been  tested  for  their  apparent 
resistance  to  environmental  stresses, 
such  as  wet/dry  (W/D)  and  freeze/diaw 
(F/T)  cycles.  These  included  wastes 
which  were  unlikely  to  imdergo 
degradation  due  to  F/T  or  W/D  type 
stresses  after  placement  in  a  landfill  as 
well  as  wastes  which  did  not  appear  to 
be  resistant  to  such  stresses.  Resistance 
was  measured  by  subjecting  the  wastes 
to  repeated  cycles  of  water  submersion 
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and  oven  drying  and  freezing  and 
defrosting  using  draft  ASTM  methods 
"Wetting  and  Drying  Test  of  Solid 
Wastes '  (Ref.  7)  and  "Freezing  and 
Thawing  Test  of  Solid  Wastes"  (Ref.  7). 
respectively.  Wastes  that  did  not  fall 
apart  or  lose  30%  of  their  original  weight 
after  28  cycles  of  F/T  and  W/D  were 
assumed  to  be  resistant  to 
environmental  stresses.  The  30%  or  more 
cut-off  was  based  on  data  from  both  an 
EPA/Environment  Canada /Industry 
study  and  from  studies  conducted  by  the 
Alberta  Environment  Center  (Ref.  7). 
These  studies  showed  that  there  was  a 
natural  break  point  between  those 
wastes  that  were  stress  resistant  and 
lost  less  than  30%  of  their  original 
weight  and  those  wastes  that  were 
poorly  resistant  and  lost  more  than  30% 
of  their  original  weight 

Those  wastes  that  had  been 
previously  characterized  using  the  W/D 
and  F/T  resistance  tests  were  then 
subjected  to  the  extractor  using  the  cage 
insert  (Ref.  7).  The  cage  was  considered 
to  correlate  the  behavior  of  the  W/D 
and  F/T  resistance  tests  if  the  samples 
diat  were  degraded  in  die  F/T  and  W/D 
tests  were  degraded  after  ttimbling.  The 
results  are  shown  in  Table  1.  This  study 
confirmed  that  those  wastes  that  are 
resistant  to  environmental  stresses  were 
resistant  to  degradation  using  the  cage- 
modified  extractor.  Those  that  were  not 
deemed  resistant  to  the  environmental 
stresses  were  degraded  by  the  extractor. 
For  instance,  both  the  wet/dry  and 
freeze/thaw  tests  completely  degraded 
the  poorly  stabilized  fwzzolonic  (lime/ 
fly  ash]  material  and  the  poorly 
stabilized  K028  concrete  mixture,  but 
neither  test  caused  significant 
degradation  of  the  vitrified,  polymer 
encapsulated,  or  well-stabilized  F024 
concrete  wastes.  In  addition,  experience 
with  the  SIP  in  the  laboratory  has  shown 
that  stabilized  solids  that  were  not 
degraded  by  die  SIP,  yet  that  failed  die 
freeze/thaw  and  wet/dry  procedures, 
also  were  degraded  by  the  cage 
extractor.  These  preliminary  results 
suggest  to  the  Agency  that  the  cage 
tumbling  procedure  may  better  correlate 
with  the  environmental  stabilify  of  the 
waste  than  the  SIP.  Although  diese  data 
are  scant,  die  Agency  feels  diat  there  is 
sufficient  basis  to  propose  this 
procedure.  Commenters  should 
understand  that  the  Agency  will 
continue  evaluation  of  the  procedure 
during  the  comment  period;  we 
encourage  submission  of  data  and 
suggestions  of  additional  sources  of 
useful  information. 


\ 


Table  1.— Comparison  of  Wet/Drv, 
Freeze/Thaw  and  Tumbung  With 
Cage  Insert 


San^ 

Percant  of  «Mighl 
cyctes) 

Average 
percerrt 
of  weight 

WM/diy 

Fraoe/ 
thaw 

remaining 

after 
tumMng 

l=024«ai 

RJ24  5:1 

K02S'1:1 
K02S  5:1 

73(28) 

84(28) 

0(3) 

70(17) 

0(3) 

0(5) 

100  (28) 
97(28) 

77(28) 

91  (28) 

0(17) 

90(28) 

0(1) 

0(2) 

100  (28) 
89  (28) 

•71 

•89 

»0 

'72 

Ume/ftyaih 
1:1 

*0 

Ume/flyash 

ai 

Polymer 

encapwialed.. 
Vitrified  • 

•0 

'100 
'86 

*=Tested  jrt  duplicate,  result  i*  average  of  2 

e)s>eriments. 

'=Te8ted  in  triplicate,  result  is  average  of  3  ex- 
periments. 

*=Only  a  singie  specimen  was  tested. 

'=lnckKles  cnkxmated  solvents  (40CFR,  Part  261, 
App.  VII). 

•^Irtdudes  1.1.1-tricMoroethane.  vinyl  cttkxide 

'=1-1-  Jar  used  due  to  smaH  quantity  of  waste 
available. 

Based  on  these  results,  the  Agency  is 
proposing  that  most  waste  materials  are 
not  to  be  milled  to  pass  the  9.5  mm  sieve 
before  testing  If  (1)  the  bottie  extractor 
equipped  with  the  cage  is  employed  and 
(2)  an  appropriate  size  representative 
sample  can  be  taken  and  analyzed.  The 
exceptions  would  be  wastes  which  are 
rendered  monolithic  by  being 
encapsulated  and  wastes  which  are 
tested  for  volatiles.  The  Agency  believes 
that  some  encapsulated  wastes  may  be 
well-solidified  but  is  concerned  about 
encapsulants  which  will  corrode  (e.  g., 
metal  battery  cases]  or  otherwise 
degrade  in  the  environment,  thereby 
permitting  contact  between  the  waste 
material  and  landfill  leachate. 
Therefore,  the  Agency  is  continuing  to 
require  that  all  encapsulated  wastes  be 
milled.  The  Agency,  however,  invites 
comments  on  how  to  define  stable,  non- 
corrodable,  encapsulated  wastes. 
Studies  and  data  are  needed  of 
encapsulants  that  will  not  be  readily 
breachable.  Based  on  data  and 
comments  obtained,  the  Agency  may 
consider  different  testing  requirements 
for  encapsulated  wastes.  The  Agency 
also  requires  that  wastes  which  are 
tested  for  volatiles  be  milled.  The 
extraction  of  volatiles  requires  the  use 
of  a  special  extraction  device,  the  Zero 
Headspace  Extractor  (ZHE),  which  is 
made  of  Type  316  stainless  steel.  The 
Agency  does  not  know  how  to  adapt  the 
ZHE  to  incorporate  a  cage  insert  and 
therefore,  still  requires  that  wastes  that 
are  tested  for  volatiles  go  through 
particle  size  reduction,  preferably  as  the 
sample  is  being  taken  in  the  field  to 
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miniraize  volatile  k>ss.  Tlie  EPA  invites 
comment  oa  bow  to  reduce  the  paiticle 
size  of  volatile-containing  wastes  to 
minimize  volatile  loss  and.  based  on 
coounents  obtained,  may  consider  other 
alternatives  to  milling  of  volatile- 
containing  wastes. 

The  other  modifications,  the  addition 
of  new  equipment  suppliers,  the  addition 
of  a  more  detailed  method  flow  chart. 
and  the  addition  of  a  diagram  of  the  I 
stainless  steri  cage,  are  being  added ' 
primarily  to  further  clarify  the  method. 
The  new  equipment  suppliers  include 
two  manufacturers  of  rotary  agitation 
devices.  Environmental  Machine  and 
Design,  Inc.  of  Lynchburg,  VA.  and 
Millipore  Corp.  of  Bedford,  MA;  one 
manufacturer  of  a  Zero  Headspace 
Extractor  vessel  (ZHE).  Lars  Lande  of 
Whitmore  Lake,  MI;  and  two 
manufacturers  of  filter  media,  Mill^)ore 
Corp.  of  Bedford.  MA,  and  Nucleopore 
Corp.  of  Pleasanton,  CA.  These 
manufactiu^rs  are  Hsted  in  Tables  2, 3, 
and  5,  respectively,  along  with  company 
telephone  numbers  and  equipment 
model  numbers. 

m.  Economic  and  Regulatory  Impacts 

A.  Regulatory  Impact  Analysis 

Executive  Order  12291  requires 
regulatory  agencies  to  conduct  a 
Regulatory  Impact  Analysis  (RIA)  for 
any  major  rule.  A  major  rule  is  one 
likely  to  result  in  (1)  an  aniraal  effect  on 
the  economy  of  $100  million  or  more.  (2) 
a  major  increase  in  costs  or  prices  for 
consumers,  individual  industries, 
federal,  state,  or  local  government 
agencies,  or  geographic  regions,  or  (3) 
signiHcant  adverse  effects  on 
competition,  employment  investment, 
productivity,  innovation,  or  the  ability  of 
U.S.-based  enterprises  to  compete  in 
domestic  or  export  markets. 

Tlie  Achninistrator  has  determined 
that  today's  proposal  is  not  a  major  rule. 
In  tad,  we  believe  the  proposed  changes 
to  Method  1311  will  restilt  in  savings  to 
persons  performing  die  tests  using  this 
method,  bi  particular,  the  time  and, 
therefore,  labor  costs  are  lower  when 
u^ing  the  proposed  modification  because 
solid  materials  will  not  have  to  be 
milled  to  pass  a  9.5  mm  sieve  but  radier 
only  be  reduced  to  a  size  to  fit  the 
extraction  cage  in  the  bottle.  Therefore, 
because  this  proposal  is  not  a  major 
regulation,  no  Regulatory  Impact 
Analysis  was  conducted. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act.  5 
U.S.C.  601-612  whenever  an  agency  is 
required  to  issue  for  publication  in  the 
Federal  Ragfetor  any  proposed  or  final 
rule,  it  must  prepare  and  make  available 


for  comment  a  Regulatory  Flexibility 
Analysis  which  d^cribes  the  Impact  of 
the  rule  on  small  entities  (i.e..  small 
businesses,  small  organizatioos,  and 
small  govermnental  lurisdictions).  This 
analysis  is  nnnecesaary.  however,  if  the 
Agency's  Administrator  certifies  that  the 
rule  will  not  have  a  significant  economic 
impact  on  a  substantial  nimiber  of  small 
entities. 

The  Agency  has  exaniined  die 
potential  impact  of  the  proposed  rule  on 
small  business  and  has  conduded  diat 
this  regulation  will  have  no  adverse 
impact  on  small  entities  since  die 
modificatioo  to  Method  1311  does  not 
significantly  affect  the  cost  of  testing.  In 
fact,  because  the  modification  reduces 
labor  costs,  this  proposal  may  reduce 
testing  costs.  Therefore.  I  certify  that 
this  r^ulation  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

C.  Paperwork  Reduction  Act 

The  proposed  rule  contains  no 
recordkeeping  or  information  collection 
requirements  subject  to  OMB  review 
under  the  Paperworic  Reduction  Act  of 
1960.  44  U.S.C.  3501  et  seq.  Because 
information  collection  or  recordkeeping 
requirements  are  not  required  by  this 
proposal,  the  Agency  has  not  prepared 
documentation  pursuant  to  the 
Paperwork  Reduction  Act. 

List  of  Subjecto  in  40  CFR  Part  268 

Hazardous  waste.  Reporting  and 
Recordkeeping  re<)airements. 

Dated:  ^ml  8. 1906. 
Lee  M.  nMfiias, 

Administrator. 
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For  the  reasons  set  ottt  in  the 
preamble,  it  is  proposed  to  amend  Title 
40  of  the  Code  of  Federal  Regulations  as 
follows: 

PART  26«— LAND  DISPOSAL 
RESTftlCTIONS 

1.  The  audiorify  citation  for  Part  268 
continues  to  read  as  follows: 

AaAerity:  42  U.S.C  8906. 6ei2(a),  0921,  and 
6924. 

2.  The  heading.  Steps  4.2.2. 7.a  7.3.  &9. 
8.ia  Table  2.  Table  3.  TaUe  5.  and 
Figure  1  of  Appendix  I  are  revised  and  a 
new  Figured  is  added,  to  read  as 
follows:  N 

Appemfix  I  to  Part  28»— MeHiod  1311 


4.Z2    Extraction  Bottle  with  Cage.  Vlhen 
the  waste  is  being  evaluated  for  other  than 
volatile  contaminants,  a  2-liter  jar  Rtted  with 
a  stainless  steel  cage  is  used  for  most 
samples  (see  below  for  exceptions). 
Headspace  is  allowed  in  this  vessel.  Tlie  jar 
is  fitted  with  a  type  316  stainless  steel  (or 
equivalent  material]  cage  that  will  contain  all 
..of  the  solids  in  the  sample.  The  cage  is 
constructed  of  0.2S  inch  (6.3  mm)  woven  wire 
mesh  with  an  inside  diameter  of  3.0  ±  ai  in. 
and  a  free  fall  length  of  9.9  ±  ai  in.  The  cage 
shall  be  supported  in  the  extractor  bottle  in 
such  a  manner  that  it  does  not  move  as  the 
bottle  is  rotated.  See  Figure  4  for  details  of 
coos  traction. 

The  extraction  bottles  may  be  constructed 
from  various  materials,  depending  on  the 
contaminants  to  be  anal>'^d  and  the  nature 
of  the  waste  (see  Step  4.3.3).  It  is 
recommended  that  borosilicate  glass  bottles 
be  used  instead  of  other  types  of  glass, 
especially  when  inorganics  are  of  concern. 
Plastic  bottles  shall  not  be  used  if  organics 
are  to  be  investigated.  Bottles  ate  available 
from  a  nomber  of  laboratory  sopftliers,  but 
the  bottle  aiie  most  be  appropriate  to  contain 
the  cage.  When  6m  type  of  extraction  vessel 
is  used,  the  fihiatioa  diievice  discussed  in  Step 
4.3.2  is  used  for  initial  liqaid/solid  separation 
and  final  extract  filtration. 

For  the  wastes  that  must  be  reduced  to 
granules  in  Step  7  J,  the  cage  is  not  used  in 
the  extraction  bottle.  The  cage  is  used  in  all 
other  cases,  even  if  the  solids  are  present  as 
small  particles. 
*        *        •        •        • 

7.0    PREUMINABY  EVALUATIONS 

Preliminary  evahiations  are  performed  on  a 
minimam  ioo  pam  rapretentative  sample  of 
waste  that  will  not  actually  undergo 
extraction  (designated  as  dm  first  sample  in 
Step  6.2).  These  evaluations  include:  (1) 
preUminary  detenainatian  of  the  percent 
solids  of  the  waste:  (2)  determination  of 
whether  the  waste  contains  insignificant 
solids,  and  is  therefore,  its  own  extract  after 
filtration;  (3)  determination  of  whether  the 
waste  is  encapsulated;  and  (4)  determination 
of  which  of  the  two  extraction  fluids  are  to  be 


used  for  the  non-volatile  leaching  extraction 
of  the  waste. 

*  I       *         *         *         • 

.    7.3    Determination  of  whether  the  waste 
^requires  size-reduction  (particle-size  is 
'reduced  during  this  Step):  If  an  extraction  for 
volatile  organics  (Step  9.0)  is  to  be  performed 
on  the  wastes  that  contain  more  than  0.5% 
solids,  the  solids  must  be  reduced  to  the 
particle  size  prescribed  in  Step  7.3.3.  For  the 
extraction  of  other  analytes  (Step  8.0)  the 
solid  is  reduced  to  small  particles  only  if  it  is 
encapsulated. 

7.3.1  The  solid  portion  of  the  waste  is 
carefully  examined  to  determine  if  it  is 
encapsulated.  If  the  solid  is  found  to  be  en 
capsulated,  it  must  be  crushed,  cut  or  milled 
to  pass  a  9.5  mm  sieve.  If  a  liquid  phase 
results  in  this  step,  the  resulting  mixture  shall 
be  evaluated  by  Step  7.1. 

Note. — This  size  reduction  is  meant  both 
for  wastes  encapsulated  with  surface 
coatings  and  wastes  that  may  naturally  be  in 
sealed  capsules  (e.g.,  dry  cell  batteries, 
electrical  parts). 

7.3.2  If  the  solid  portion  of  the  waste  is 
not  encapsulated  and  volatile  organics  are 
not  of  concern,  representative  solid  pieces 
are  used  in  the  extraction  procedure  (Step 
8.0).  as  obtained. 


Note.— For  wastes  that  are  to  be  fixated  or 
stabilized  before  extraction  the  sample  may 
be  cast  (or  otherwise  stabilized)  in  the  form 
of  a  cylinder  or  block  that  will  Rt  in  the  cage 
of  the  extraction  apparatus  (see  Steps  6.0- 
8.11).  The  casting  may  be  allowed  to  cure  for 
30  days  before  the  leaching  procedure  is 
performed. 

7.3.3    For  soUds  that  are  to  be  extracted 
for  volatile  organics  (Step  9.0)  or  solids  that 
are  encapsulated  (Steps  8.0  and  9.0),  a 
particle-size  reduction  is  required,  if  the  solid 
has  a  surface  area  per  gram  of  material  equal 
to  or  greater  than  3.1  cm*,  or  is  smaller  than  1 
cm  in  its  narrowest  diagonal  (i.e.,  is  capable 
of  passing  through  a  9.5-mm  (0.375  inch] 
standard  sieve).  Such  solids  are  prepared  for 
extraction  by  crushing,  cutting,  or  grinding 
the  waste  to  a  surface  area  or  particle-size  as 
described  above.  If  the  solids  are  prepared 
for  organic  volatiles  extraction,  special 
precautions  must  be  taken,  see  Step  9.6. 

Note. — Surface  area  requirements  are 
meant  for  Hlamentous  (e.g.,  paper,  cloth)  and 
similar  waste  materials.  Actual  measurement 
of  surface  area  is  not  required,  nor  is  it 
recommended. 
***** 

8.9    If  the  waste  contains  <0.5%  dry  solids 
(see  Step  7.2],  proceed  to  Step  8.13.  If  the 


waste  contains  >0.5%  dry  solids  (see  Step  7.1 
or  7.2),  and  if  particle-size  reduction  of  the 
solid  is  needed  in  Step  7.3  (i.e.,  the  solid  is 
encapsulated],  proceed  to  Step  8.10.  If 
particle-size  reduction  was  not  required  in 
Step  7.3,  quantitatively  transfer  the  solid 
material  into  the  stainless  steel  cage  of  the 
extractor  vessel,  and  include  the  filter  used  to 
separate  the  initial  liquid  from  the  solid 
phase,  if  used.  Proceed  to  Step  8.11. 

8.10    If  the  waste  is  encapsulated  the  solid 
portion  is  prepared  for  extraction  by 
crushing,  cutting,  or  grinding  the  waste  to  a 
surface  area  or  particle  size  as  described  in 
Step  7.3.  When  the  surface  area  or  particle- 
size  has  been  appropriately  altered, 
quantitatively  transfer  the  solid  material  into 
an  extractor  botUe,  without  a  stainless  steel 
cage.  The  Alter  used  to  separate  the  initial 
liquid  from  the  solid  phase  is  also  put  into  the 
extractor  bottle. 

Note. — Sieving  of  the  waste  through  a  sieve 
is  not  normally  required.  If  sieving  is  needed 
a  Teflon-coated  sieve  should  be  used  to  avoid 
contamination  of  the  sample.  Surface  area 
requirements  are  meant  for  filamentous  (e.g., 
paper,  cloth]  and  similar  waste  materials. 
Actual  measurement  of  surface  area  is  not 
recommended. 


Table  2.— Suitabi^  Rotary  Agitation  Apparatus  ' 


Company 

Location 

Model 

Analytical  Testing  and  Consulting  Services,  Inc „„. 

Warrington.  PA.  (215)  343-4490 

4-vessel  ZHE  device  or  8-tx>ttte  extractor  device.     . 
4-vessel  device,  6-vessel  device. 
4-vess«l  device.  8-vessel  device. 
I&vessef  devicfi 

Associated  Design  and  Manufacturing  Co „ 

Environmental  Machine  &  Design,  Inc 

Alexandria.  VA,  (703)  549-6999...„ 

Lyncht)org.  VA,  (804)  845-6424 

Santurce.  PR,  (809)  752-4(X)4 

IRA  Machine  Shop  and  Laixxatory „ 

Lars  Lande  Mfg „ 

Whitmore  Lake,  Ml,  (313)  449-4116 

MHIiporeCorp 

Bedford,  MA.  (800)  225-3384 

REXNORD 

Milwaukee  Wl  (4141  643-?S50 

6-vessel  device. 

— I 1 

•  Any  device  that  rotates  the  extraction  vessel  in  an  end-over-end  fashion  at  30  ±  2  rpm  is  acceptat>le. 

Table  3.— Suitable  Zero-Heaospace  Extractor  Vessels 


Company 


Analytical  Testing  and  Consulting  Services,  Inc . 

Associated  Design  &  Manufacturing  Co 

Lars  Lande  Mfg 

Millipore  Corp 


Location 


Wanington,  PA.  (215)  343-4490 

Alexandria,  VA.  (703)  549-5999 

Whitmore  Lake,  Ml,  (313)  449-4116. 
Bedford.  MA  (800)  225-3384 


Model 


C102,  Mechanical  Pressure  Device. 
3740-ZHB,  Gas  Pressure  Device. 
Gas  Pressure  Device. 
SOI  P5ei  C5,  Gas  Pressure  Device 


•                                     • 

♦                                   •                                   .                                   . 

Table  5.— Suitable  Filter  Medial 

• 

'                         Company 

Location 

Model 

Size> 

Nu( 
Wh 

iporeCorp 

Bedford.  MA.  (800)  225-3384 „ 

Pleasanton.  CA.  (4 1 5)  463-2530 „ ,_.... 

Oifton,  NJ,  (201 )  773-5800 : 

AP40 

211625 

GFF 

0.7 
.7 
.7 

sleopore  Corp „ 

■tman  Latxxatory  Products,  Inc . 

'  Nominal  pore  size  (urn). 
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Shock  absorber 


Type  316  stainless 
steel  cage  (0.25" 
woven  wire  mesh), 

3.0  +0.1  in  ID, 
9.9  +  0.1  in  LG 


Wide  mouthed  2-liter 
borosilicate  bottle 


Shock  absorber 


3.15 


Figure  4.     Stainless  steel  cage  used  in  the  tunbling 
,       of  solid  samples 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  62 
[FRL  337S-4] 

Stratospheric  Ozone  Protection; 
Apportionment  of  Baseline 
Consumption  and  Production  Rights 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Proposed  rule.- 

summary:  On  December  14. 1987.  EPA 
published  in  the  Federal  Register  two 

notices  related  to  stratospheric  ozone 
protection.  One  notice  (52  FR  47489] 
proposed  regulations  to  implement  the 
Montreal  Protocol  on  Substances  that 
Deplete  the  Ozone  Layer  (the  Protocol], 
which  requires  ratifying  nations  to  limit 
their  production  and  consumption  of 
certain  ozone-depleting  substances 
according  to  a  specified  schedule.  The 
proposal  set  forth  a  number  of 
regulatory  options  for  implementing  the 
Protocol's  limits,  and  stated  that  EPA's 
preferred  option  was  to  allocate  "rights" 
equal  to  the  quantity  of  allowable 
production  and  consumption  for  firms 
that  produced  and  imported  these 
substances  in  1986,  the  baseline  year 
specified  by  the  Protocol.  It  also 
described  the  use  of  auctions,  regulatory 
fees  and  technology  controls  as 
alternative  approaches  to  implementing 
the  Protocol. 

The  other  notice  (52  FR  47486} 
promulgated  a  fmal  rule  (40  CFR  82.20] 
requiring  firms  to  report  to  the  Agency 
the  amount  of  certain  ozone-depleting 
substances  they  had  produced,  imported 
or  exported  in  1986.  EPA  needed  this 
information  to  establish  a  baseline 
against  which  United  States  compUance 
with  the  Protocol  would  be  measured 
and  to  apportion  to  firms  baseline 
production  and  consumption  rights, 
should  the  Agency  decide  to  employ  that 
approach  to  implementing  the  Protocol. 

EPA  is  required  by  court  order  to  take 
final  action  on  its  proposed  rule  by 
August  1, 1988.  It  is  not  considering  the 
public  comments  received  on  its 
December  14  notice.  While  no  final 
decision  on  a  regulatory  approach  has 
yet  been  reached,  this  notice  proposes 
apportionments  of  baseline  rights  wHiiich 
would  be  issued  if  the  Agency's  final 
regulation  employs  the  proposed      1 
allocated  quota  approach.  | 

DATES:  A  public  hearing  on  the  proposed 
rule  published  today  will  be  held  on 
June  7, 1988.  if  any  interested  party 
notifies  EPA  before  that  date  that  it 
wishes  to  present  oral  testimony.  To 
request  a  public  hearing  or  to  learn 


whether  and  where  a  public  hearing  will 
occur,  call  the  contact  person  listed 
below. 

Written  comments  on  this  proposed 
rule  must  be  submitted  to  the  location 
listed  below  by  June  23. 1988.  If  a  public 
hearing  is  held,  information  necessary  to 
rebut  or  supplement  oral  testimony  may 
be  submitted  until  June  23, 1988. 
ADOflESS:  Written  comments  should  be 
sent  to  Docket  A-87-20,  Central  Docket 
Section,  South  Conference  Room  4.  EPA. 
401  M  Street,  SW..  Washington,  DC 
20460.  The  docket  may  be  inspected 
between  8:00  a.m.  and  4  p.m.  on 
weekdays.  As  provided  in  40  CFR  Part  2. 
a  reasonable  fee  may  be  charged  for 
photocopying.  To  expedite  review,  it  is 
also  requested  that  a  duplicate  copy  of 
written  comments  be  sent  to  David  Lee 
at  the  address  listed  below. 

FOR  FURTHER  INFORMATKMI  CONTACT: 

David  Lee,  Office  of  Program 
Development.  Office  of  Air  and 
Radiation  (ANR-445],  EPA,  401  M  Street, 
SW.,  Washington,  DC  20460.  Telephone 
(202]  475-7497. 

SUPKEMENTARY  INFORMATION: 

A.  Background 

This  proposal  supplements  EPA's 
December  14. 1967  notice  proposing  to 
implement  the  Montreal  Protocol's  limits 
on  production  and  consiunption  of 
certain  ozone-depleting  substances.  As 
noted  above,  the  December  14  notice 
proposed  to  implement  the  Protocol's 
limits  by  apportioning  baseline 
production  and  consumption  "rights"  to 
producers  and  importers  of  the 
controlled  substances  and  by  £reezing  or 
reducing  these  rights  according  to  the 
schedule  specified  in  the  Protocol  By 
means  of  the  fmal  riile  also  published  on 
December  14, 1987,  EPA  obtained  the 
data  it  needed  to  determine  firms' 
baseline  apportionments.  This  notice 
proposes  those  apportionments  so  that  if 
the  Agency  decides  to  adopt  its 
proposed  allocated  quota  approach,  the 
apportionments  may  be  included  in  the 
final  rule  due  on  August  1, 1988. 

As  the  December  14  proposal 
describes  in  detail,  the  Montreal 
Protocol  is  an  international  agreement 
which  24  nations,  including  the  United 
States,  signed  last  September.  Since 
then,  five  more  nations  have  signed  the 
Protocol,  and  the  United  States  and 
Mexico  have  ratified  it.  The  Protocol 
will  enter  into  force  on  January  1. 1969, 
if  by  that  date  11  nations  or  regional 
economic  integration  organizations 
representing  at  least  two-thirds  of 
estimated  1986  global  consumption  of 
the  controlled  chemicals  have  ratified  it 
and  the  Vienna  Convention  for  the 
Protection  of  the  Ozone  Layer  has 


entered  into  force.  If  these  conditions 
have  not  been  fulfilled  by  January  1, 
1989.  the  Protocol  will  enter  into  force 
on  the  ninetieth  day  following  the  date 
on  which  the  conditions  have  been 
fidfiUed. 

The  Montreal  Protocol  limits  the 
production  and  consumption  (defined  as 
production  plus  imports  minus  exports) 
of  certain  chlorofluorocarbons  (CFCs) 
("Group  I  chemicals")  and  halons 
("Group  n  chemicals").  Assuming  the 
Protocol  enters  into  force  on  January  1. 
1989.  production  and  consumption  of 
Group  I  chemicals  would  be  frozen  at 
1986  levels  beginning  July  1, 1989.  and 
would  be  reduced  firom  1986  levels  by  20 
and  50  percent  beginning  July  1, 1993, 
and  July  1, 1998.  respectively.  Group  II 
chemicals  would  be  frozen  at  1986  levels 
beginning  on  January  1, 1992.  (The 
Protocol's  regulatory  schedule  is 
described  in  detail  in  the  December  14 
notice.) 

To  establish  the  United  States'  1986 
baseline  production  and  consumption 
levels,  EPA  promulgated  under  sections 
114  and  157(b)  of  the  Clean  Air  Act,  42 
U.S.C.  7414  and  7457(b).  the  final  rule 
requiring  companies  to  report  their  1986 
production,  imports  and  exports  of 
Group  I  and  Group  II  chemicals  in  1986. 
EPA  has  reviewed  and  aggregated  this 
information  and  forwarded  a 
preliminary  estimate  of  the  United 
States'  1986  production  of  Group  I 
chemicals  combined  and  Group  II 
chemicals  combined  to  the  United 
Nations  Environment  Programme 
(UNEP),  under  whose  auspices  the 
Montreal  Protocol  was  negotiated. 
United  States  compliance  with  the 
Protocol's  control  requirements  will  be 
measured  against  these  baseline  levels. 
After  this  rulemaking  is  completed,  the 
Agency  will  provide  UNEP  with  a  final 
estimate  of  United  States  1986 
production  and  consumption  of  each  of 
the  groups  of  controlled  substances. 

The  December  14  notice  of  proposed 
rulemaking  outlined  several  options  for 
implementing  the  Protocol's  control 
requirements.  The  first  option  described 
was  the  allocated  quota  system.  As 
noted  above,  under  that  system 
producers  and  importers  would  be 
allocated  production  and  consumption 
"rights"  based  on  their  1986  production, 
import  and/or  export  levels.  Exporters 
would  not  require,  and  thus  not  receive, 
rights  to  continue  exporting,  since  the 
Protocol  does  not  limit  exports  of  these 
chemicals.  (However,  exporters  would 
be  required  to  report  to  EPA  the  amount 
of  controlled  substances  they  export.) 

The  other  implementing  schemes 
outlined  in  the  notice  required  EPA  to 
either  auction  production  and 
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consumption  rights,  set  a  production/ 
import  fee  on  the  chemicals,  or  impose 
bans  and  controls  on  their  use  or 
emissions.  Another  option  combined  an 
allocated  quota  system  with  a  select  set 
of  command  and  control  requirements. 

Although  EPA  presented  five  possible 
options,  the  Agency  stated  in  the  notice 
its  belief  that  the  allocated  quota  option 
is  the  most  viable  scheme  for 
implementing  the  Montreal  Protocol.  It 
also  announced  its  plans  to  propose 
apportionments  of  baseline  rights  in 
time  for  final  apportionments  to  be 
included  in  the  August  1, 1988  fmal  rule 
in  the  event  that  the  allocated  quota 
system  is  the  approach  employed. 

iB.  Proposed  Apportionment  of  Rights 

1.  Apportionment  Formulas 

Except  as  noted  below.  EPA 
calculated  the  proposed  baseline 
production  and  consumption  rights  in 
the  manner  outiined  in  the  December  14 
proposal.  [See  proposed  40  CFR  82.5  and 
82.6.)  Since  the  Protocol  uses  1986 
production  as  a  baseline,  EPA 
apportioned  production  rights  to  United 
States  producers  based  on  their  1986 
production  levels.  Each  producer's  rights 
were  calculated  in  three  steps.  First, 
consistent  with  EPA's  proposed 
definition  of  production  as  excluding 
"the  manufacture  of  controlled 
substances  that  are  used  and  entirely 
consumed  in  the  production  of  other 
chemicals"  (proposed  40  CFR  82.3(q)), 
the  producer's  production  level  of  each 
controlled  chemical  was  reduced  by  the 
amount  of  that  chemical  so  consumed. 
Second,  the  producer's  adjusted 
production  of  each  controlled  chemical 
was  multiplied  by  that  chemical's 
proposed  ozone  depletion  weight  as  set 
forth  in  Appendix  A  of  the  December  14 
proposal  to  arrive  at  a  "calculated  level" 
of  production.  Finally,  the  resulting 
calculated  levels  were  added  together 
for  Group  I  chemicals  and  for  Group  n 
chemicals.  Firms  that  produced 
chemicals  in  both  Group  I  and  Group  II 
were  thus  apportioned  separate 
production  rights  for  Group  I  and  Group 
II  chemicals.  In  addition,  the  rights  were 
apportioned  in  terms  of  "calculated 
levels."  or  total  allowable  ozone 
depletion  potential,  so  that  a  producer 
could  alter  the  mix  of  chemicals  it 
produced  within  each  group,  as  long  as 
the  total  ozone  depletion  potential  of  its 
production  did  not  exceed  that  allowed 
by  the  rights  it  held. 

EPA  calculated  the  proposed  baseline 
consumption  rights  in  a  similar  manner. 
As  noted  above,  the  Protocol  uses  1986 
consumption  as  a  baseline  and  defines 


consumption  as  production  plus  imports 
minus  exports.  In  its  December  14 
notice.  EPA  proposed  to  implement  the 
Protocol's  consumption  Umit  by 
apportioning  consumption  rights  equal 
to  the  United  States'  1986  level  of 
production  and  imports,  less  its  1986 
level  of  exports.  Specifically.  EPA 
proposed  to  apportion  to  importers 
consumption  rights  equal  to  the 
calculated  level  of  their  1986  imports, 
and  to  producers  rights  equal  to  the 
calculated  level  of  their  1986  production 
multiplied  by  the  following  correction 
factor  to  account  for  exports: 

[(IJ.S.  1966  production)— (tJS.  1966  exportt)) 
(U.S.  1986  production) 

The  Agency  stated  its  belief  that 
producers'  consumption  rights  should  be 
reduced  to  refiect  exports  because 
producers  generally  have  been  the  major 
exporters  of  controlled  substances. 

In  their  comments  on  the  December  14 
proposal,  several  firms  took  issue  with 
EPA's  apportionment  formula  for 
consumption  rights.  Some  stated  that  the 
calculation  of  consumption  rights  for 
importers,  as  well  as  for  producers, 
should  take  account  of  exports,  since 
producers  were  not  responsible  for  all 
1986  exports.  They  also  objected  to 
EPA's  use  of  a  correction  factor  to 
reduce  every  producer's  consumption 
rights  to  account  for  exports.  Use  of  the 
correction  factor  would  e^ectively 
attribute  to  each  producer  a  share  of 
total  exports  proportional  to  its  share  of 
the  production  market,  regardless  of 
whether  and  how  much  that  producer 
had  actually  exported.  The  commenters 
suggested  that  EPA  instead  calculate 
each  firm's  consumption  rights  by 
subtracting  each  firm's  1986  exports 
from  its  1986  production  or  imports. 

EPA's  proposed  formula  for 
apportioning  consumption  rights  was 
based  in  part  on  assumptions  that 
importers  did  not  also  export  and  that 
the  information  needed  to  trace  exports 
to  a  specific  exporter  would  not  be 
available.  However,  EPA  learned  from 
the  responses  to  its  December  14  final 
rule  both  that  some  importers  also 
exported,  and  the  amount  each  producer 
and  importer  directly  exported  in  1986. 
Since  the  Agency  agrees  that 
consumption  rights  are  more  fairly 
calculated  by  attributing  to  both 
producers  and  importers  the  amount 
they  actually  exported  in  1986.  EPA  has 
revised  its  apportionment  formula  along 
the  lines  suggested  above  and 
calculated  proposed  consumption  rights 
in  the  following  maimer. 

Each  importer's  consumption  rights 


were  determined  by  subtracting  from  the 
volume  of  each  controlled  chemical  it 
imported  in  1986  the  amount  of  that 
chemical  it  exported  in  1986  (EPA's 
records  indicate  that  importers  exported 
only  the  chemical(s]  they  imported): 
multiplying  the  adjusted  import  level  for 
each  chemical  by  that  chemical's  ozone 
depletion  weight;  and  adding  together 
the  resulting  calculated  levels  for  Group 
I  chemicals  and  for  Group  II  chemicals. 

Each  producer's  consumption  rights 
were  determined  in  much  the  same 
manner,  with  production  levels 
substituted  for  import  levels,  but  another 
step  was  required.  While  producers  and 
importers  were  responsible  for  most  of 
the  United  States'  1986  exports, 
independent  exporters  made  up  roughly 
35  percent  of  the  CFC  market  and  five 
percent  of  the  halon  market.  Taken 
together,  these  firms  purchased  fi-om 
every  United  States  producer,  but  they 
did  not.  and  in  many  cases  could  not. 
provide  precise,  documented 
information  as  to  what  quantity  of  their 
1986  exports  was  supplied  by  which 
producer.  EPA.  in  turn,  had  neither  the 
resources  nor  time  under  the  court- 
ordered  rulemaking  schedule  to  track 
down  and  substantiate  the  source  of 
every  export  Indeed,  that  task  may  not 
be  possible,  since  some  firms  purchased 
from  middlemen  instead  of  producers, 
and  firms  purchasing  from  more  than 
one  source  may  not  be  able  to  tell  how 
much  of  which  producer's  chemicals  it 
exported  in  1986.  In  any  event,  with  the 
available  information  EPA  could  not 
accurately  or  verifiably  attribute  to 
specific  producers  the  chemicals 
shipped  abroad  by  independent 
exporters. 

Given  this  situation,  the  Agency  found 
it  reasonable  to  attribute  these  exports 
to  the  producers  in  proportion  to  their 
respective  levels  of  1986  production. 
EPA  accomplished  this  by  multiplying 
each  producer's  1986  production  by — 


(U.S.  1968  production— unattrilniled  portion  of  US. 
1966  export!) 


U.S.  1966  production 


and  then  subtracting  that  producer's 
1986  direct  exports.  EPA  developed 
separate  correction  factors  for  Group  I 
and  Group  11  chemicals,  and  each 
variable  in  the  correction  factors  was 
expressed  in  terms  of  a  calculated  level, 
or  total  ozone  depletion  potential.  The 
net  effect  of  the  correct^  factors  was 
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to  reduce  each  producer's  consumption 
rights  by  a  share  of  the  unattributed 
exports  in  proportion  to  its  1986 
production.  For  producers  that  were  also 
importers  in  19B6.  EPA  calculated  their    ' 
consumption  rights  using  a  single 
equation  that  combined  the  equations 
applicable  to  importers  and  producers. 
The  December  14  proposal  included 
regulatory  language  describing  how  EPA 
would  calculate  baseline  production  and 
consmnption  rights.  This  notice 
proposes  not  only  a  somewhat  different 
approach  to  calculating  baseline 
consumption  rights,  but  also  the  specific 
apportionments  to  be  inserted  at 
proposed  $)  82.5(aHb}  and  82.6(aHb). 
If  EJPA  adopts  the  allocated  quota 
approach  and  thus  takes  final  action  on 
these  proposed  apportionments,  there 
will  be  no  need  to  include  revised 
regulatory  language  describing  how  the 
Agency  arrived  at  the  apportionments. 
Thus,  EPA  proposes  to  simply  delete  the 
regulatory  language  in  §{  82.5  and  82.6 
describing  how  EPA  determined  the 
apportionments  in  the  event  the  Agency 
promulgates  the  apportionments. 

2.  Definitions 

Several  other  issues  relevant  to 
apportioning  baseline  production  and 
consumption  rights  have  been  raised  in 
response  to  the  December  14  final  rule 
and  comments  on  the  December  14 
proposed  rule,  and  at  an  international 
meeting  to  develop  a  harmonized  system 
for  reporting  data  on  production,  imports 
and  exports  of  substances  controlled  by 
the  Protocol  The  latter  meeting  was 
attended  by  technical  experts  from  the 
United  States  and  other  signatories  to 
the  Protocol  and  took  place  in  March  of 
this  year  in  Nairobi,  Kenya.  EPA  has 
considered  the  responses  to  its  rule  and 
the  recommendations  of  the  technical 
experts  in  analyzing  these  issues  and 
has  based  its  proposed  apportionments 
on  the  resolutions  of  diose  issues  that  it 
proposes  here. 

a.  Definition  of  "Controlled  Substance" 

The  Montreal  Protocol  and  EPA's 
proposed  rule  implementing  the  Protocol 
limit  the  production  and  consumption  of 
"controlled  substances."  Consistent 
with  the  Protocol.  §  82.3(g)  of  the 
proposed  rule  defines  a  controlled 
substance  as  "any  substance  hsted  in 
Appendix  A  to  this  part  whether 
existing  alone  or  in  a  mixture,  but 
excluding  any  such  substance  or  mixture 
that  is  in  a  manufactured  product  other 
than  a  container  used  for  the 
transportation  or  storage  of  the 
substance  Usted."  The  intent  of  the 
Protocol  drafters  and  EPA  was  to  define 
controlled  substance  to  include  only 
listed  substances  in  bulk  form  and  to 


exclude  listed  substances  contained  in 
products  such  as  refrigerators  and  air 
conditioiien.  While  the  definition  above 
would  clearly  include  large  tank  car 
shipments  of  listed  substances,  several 
firms  questioned  whether  and  which 
small  containers  of  listed  substances 
would  also  be  included. 

In  discussing  what  should  count  as  a 
controlled  sulMtance  for  export 
purposes,  one  conunenter  suggested  that 
controlled  substance  be  defined  to 
include  only  listed  substances  that  had 
not  been  used  or  prepared  for  a  specific 
use,  and  to  exclude  raw  chemicals  to 
which  any  value  had  been  added.  EPA 
does  not  believe,  however,  that  this 
definition  adequately  distinguishes  bulk 
substances  from  substances  in  products; 
simply  transferring  a  listed  substance 
from  one  big  storage  container  to  many 
smaller  storage  containers  may  add 
value  to  the  substance,  but  the 
substance  may  still  be  considered  in 
bulk  form  as  opposed  to  contained  in  a 
product 

The  group  of  technical  experts  that 
met  in  Nairobi  recommended  that  the 
definition  of  controlled  substances  be 
clarified  as  follows:  "Any  amount  of  a 
(listed]  substance  or  a  mixture  of  [listed] 
substances  which  is  not  part  of  a  use 
system  containing  the  substance  is  a 
controlled  substance  and  not  a  product 
containing  a  controlled  substance  for 
the  purpose  of  the  Protocol.  If  a  [listed] 
substance  or  mixture  must  first  be 
transferred  from  a  bulk  container  to 
another  container,  vessel  or  piece  of 
equipment  in  order  to  realize  its 
intended  use,  the  first  container  is.  in 
fact  utilized  only  for  storage  and/or 
transport  and  the  [listed]  substance  or 
mixtiire  is  considered  [in]  bulk  [form  or 
a  controlled  substance]  aind  not  a 
product" 

So  clarified,  the  definition  of 
controlled  substances  would  encompass 
listed  substances  in  tanks  on  board 
ships,  rail  tank  cars,  road  tankers, 
cylinders  and  drums,  since  chemicals 
are  generally  transferred  from  these 
types  of  containers  to  other  containers 
or  into  machines  which  utilize  them.  In 
such  cases  the  eventual  use  of  the 
chemicals  is  independent  of  the 
container. 

Conversely,  if  the  mere  dispensing  of 
the  listed  substance  from  or  circulation 
of  the  substance  in  a  container 
constitutes  the  intended  use  of  the 
substance,  then  the  hsted  substance  in 
that  container  is  itself  part  of  a  use 
system  and  therefore  would  not  be  a 
controlled  substance  for  Protocol 
purposes.  For  example,  listed 
substances  in  refrigerators,  air 
conditioners  or  fire  extinguishers  would 


not  be  covered  by  die  clarified  definition 
of  controlled  substances- 
Listed  stibstances  in  an  installed  or  to- 
be-installed  container  from  which  the 
substance  is  or  would  be  used  directiy 
would  also  fall  outside  the  clarified 
definition  of  a  controlled  substance. 
However,  Ksted  substances  in 
dispensing  containers  that  are  not  and 
will  not  be  installed  or  used  as  part  of  a 
use  system  or  application  would  be 
considered  controlled  substances, 
because  their  use  is  independent  of  the 
dispensing  container.  To  illustrate  this 
distinction,  listed  substances  in 
containers  used  to  recharge  refiigerators 
or  air  conditioners  are  not  ordinarily 
installed  in  the  refrigerator  or  air 
conditioner  and,  unless  they  are 
installed,  would  be  covered  by  the 
clarified  definition  of  controlled 
substance.  Listed  substances 
transported  in  containers  that  serve  as 
reservoirs  for  electronics  equipment,  on 
the  other  hand,  are  installed  as  part  of 
die  product,  and  therefore  would  be 
excluded  fixim  the  definition  of 
controlled  substance. 

EPA  believes  that  the  clarification 
recommended  by  the  technical  experts 
group  captures  the  distinction  between 
listed  substances  in  bulk  form  and  listed 
substances  in  products  that  the 
Protocol's  drafters  sought  to  make.  The 
Agency  also  believes  that  clarifying  the 
definition  of  controlled  substances  as 
the  technical  experts  suggest  would 
facilitate  implementation  of  the  Protocol 
and  EPA's  proposed  regulations.  EPA 
therefore  proposes  that  the  definition  of 
controlled  substance  in  its  proposed 
regulations  at  S  82.3(g)  be  revised  to 
reflect  the  clarification  stated  above. 

EPA  applied  this  proposed 
clarification  in  determining  the  1986 
levels  of  firms'  imports  and  exports  of 
controlled  substances.  However,  in  the 
case  of  small  ounce  containers  of  CFC- 
113,  EPA  was  not  always  able  to 
determine  whether  or  not  the  chemical 
was  part  of  a  use  system.  Small 
containers  of  CFC-113  are  mostly  used 
for  direct  cleaning  of  electronics,  and  so 
would  be  considered  a  use  system  and 
not  a  controlled  substance.  Where  EPA 
could  not  determine  the  use  to  which 
containers  were  put,  it  assumed  that 
containers  less  than  a  gallon  in  size 
were  used  for  direct  cleaning  and  that 
containers  of  a  gallon  or  more  were  used 
for  storage,  making  the  chemical  they 
contained  a  "controlled  substance."  This 
assumption  appeared  reasonable  in  light 
of  the  information  EPA  had  collected  on 
the  typical  use  of  these  containers. 

As  the  foregoing  discussion  illustrates, 
determining  whether  a  listed  substance 
is  a  controlled  substance  can  be  difficult 


in  certain  cases,  even  using  the 
definition  as  clarified  above.  EPA  has 
spent  much  time  and  effort  making  those 
determinations  for  the  purpose  of 
apportioning  rights;  however,  the 
Agency  is  concerned  about  having  to 
make  these  determinations  on  an 
ongoing  basis  in  order  to  implement  the 
rule,  if  promulgated.  EPA  is  thus 
considering  developing  some  "rules  of 
Uiumb"  (e.g..  Uie  CFC-113  "one  gallon 
rule")  to  distinguish  for  compliance 
monitoring  purposes  controlled 
substances  from  listed  substances  in 
products. 

EPA  requests  comment  on  the 
suggested  clarification  of  the  definition 
of  controlled  substance  and  invites 
suggestions  for  alternative  definitions.  It 
also  requests  comments  on  its  proposed 
approach  to  applying  the  clarified 
definition  to  small  containers  of  CFC- 
113,  and  suggestions  for  appropriate 
means  of  simplifying  the  application  of 
the  definition  for  compliance  monitoring 
purposes. 

b.  Definition  of  Importer  and  Exporter 

(1)  Importer.  Comments 
accompanying  the  1986  import  reports 
that  EPA  received  in  response  to  its 
,  December  14  final  rule  raised  the  issue 
of  who  is  an  importer. 

As  explained  above,  EPA's  December 
14  proposed  rule  called  for  consumption 
rights  to  be  apportioned  to  importers  as 
well  as  producers,  based  on  the 
formulas  previously  discussed.  In  the 
final  rule,  EPA  defined  importers  as 
persons  "who  fransported  the  chemicals 
listed  as  S  82.20(b]  from  outside  the 
United  States  or  its  territories  to  persons 
within  the  United  States  or  its 
territorie8[,]"  and  required  importers  to 
report  their  1986  import  volumes. 

For  the  most  part,  imports  reported  by 
firms  in  response  to  the  December  14 
rule,  and  thus  consumption  rights 
claimed  by  firms,  did  not  overlap.  In 
several  cases,  however,  the  same 
shipments  of  chemicals  wtiie  reported 
by  both  their  United  States  purchaser 
and  the  United  States  subsidiary  of  the 
foreign  company  that  produced  them. 
The  United  States  purchaser  in  some 
instances  had  negotiated  the  sale  of  the 
chemicals  with  the  foreign  company, 
although  it  purchased  them  fi*om  the 
United  States  subsidiary.  In  addition,  at 
least  one  firm  had  supplied  the  tanks  in 
which  the  chemicals  were  transported. 
However,  in  every  case,  the  United 
States  subsidiary  of  the  foreign  producer 
was  the  shipment's  "importer  of  record," 
a  United  States  Customs  Service  term 
meaning  the  firm  responsible  for  import 
duties  and  guaranteeing  that  the 
imported  good  meets  aU  federal  laws 
and  regulations. 


On  its  face,  EPA's  definition  of 
importer  does  not  resolve  who  should  be 
apportioned  consumption  rights  for 
imports  claimed  by  both  the  United 
States  purchaser  and  the  United  States 
subsidiary  of  the  foreign  producers.  The 
United  States  subsidiary  could  be  said 
to  have  transported  the  chemicals  into 
the  United  States  because  it  was  legally 
responsible  for  passing  them  through 
Customs;  the  United  States  purchaser, 
on  the  other  hand,  caused  them  to  be 
fransported  by  purchasing  them  and  in 
at  least  one  case  assisted  in  their 
fransport  by  supplying  the  containers. 

Most  of  the  imports  reported  to  EPA 
were  claimed  by  the  shipments' 
"importer  of  record."  Indeed,  at  least 
one  of  the  United  States  purchasers 
involved  in  the  competing  claims  was 
the  importer  of  record  for  other 
shipments  that  it  directly  purchased 
from  foreign  producers,  and  at  least  one 
of  the  United  States  subsidiaries  was 
also  an  importer  of  record  with  respect 
to  shipments  purchased  by  other 
companies  that  did  not  claim  the 
imports  themselves.  In  a  few  cases, 
however,  the  imports  were  claimed  not 
by  their  importer  of  record,  but  by  their 
United  States  purchaser.  The  importers 
or  record  in  these  cases  were  apparently 
merely  shipping  agents  or  customs 
brokers  that  were  neither  suppliers  to, 
nor  members  of.  the  United  States  user 
industry;  in  any  event,  they  neither 
.reported  the  imports  nor  claimed  rights 
for  them. 

One  commenter  suggested  that  EPA 
define  importer  to  be  the  fiirst  United 
States  owner  who  is  a  supplier  to  or  a 
member  of  the  domestic  industry  that 
uses  the  controlled  chemicals. 
According  to  the  reports  and  records 
EPA  received  in  response  to  the  final 
rule,  the  importer  of  record  in  most 
cases  fits  the  suggested  definition;  that 
is,  the  importer  of  record  was  the  first 
United  States  owner  who  was  either  a 
supplier  to  or  a  member  of  the  domestic 
user  industry.  The  importer  of  record 
does  not  fit  the  definition  in  oidy  two 
situations.  One  involves  a  United  States 
producer  who  purchased  imports  &t)m 
its  foreign-based  sister  corporation;  the 
importer  of  record  for  the  transactions 
was  a  shipping  company  that  could  not 
be  considered  a  supplier  to  or  a  member 
of  the  domestic  user  industry.  The  other 
situation  involves  a  United  States 
purchaser  who  received  imports  from  a 
foreign  producer;  the  importer  of  record 
was  again  a  shipping  company  that 
could  not  be  considered  a  supplier  to  or 
member  of  the  domestic  user  industry. 
In  both  cases,  the  United  States 
purchaser  meets  the  suggested  definition 
of  importer. 


EPA  believes  that  the  suggested 
definition  appropriately  resolves  the 
competing  claims  at  issue  here  for 
several  reasons.  First,  as  applied  it  is 
consistent  with  the  definition  set  forth  in 
the  final  rule.  Application  of  the 
suggested  definition  would  result  in  the 
importer  of  record  or  the  United  States 
purchaser  of  the  shipment  being 
considered  the  importer;  it  was  noted 
earlier  that  both  entities  could  be 
considered  to  have  "transported"  the 
chemicals  into  the  United  States  as  the 
originally  proposed  definition  required. 
Second,  the  suggested  definition  is 
consistent  with  EPA's  proposed 
regulatory  strategy  of  allocating  quotas 
to  the  controlled  chemical  industry. 
Under  the  suggested  definition  only 
members  of  that  industry  would  receive 
rights. 

Third,  the  suggested  definition 
provides  an  objective,  reasonable  basis 
for  deciding  the  few  cases  where 
imports  are  claimed  by  both  the  United 
States  purchaser  that  is  not  the  importer 
of  record  and  the  foreign  producer's 
United  States  subsidiary  that  is  the 
importer  of  record.  Under  the  definition, 
the  first  United  States  owner  gets  credit 
for  the  import  and  is  thus  apportioned 
consumption  rights.  As  noted  above,  the 
first  United  States  owner  in  these  cases 
is  the  importer  of  record.  It  makes  sense 
to  consider  as  the  importer  of  chemical 
shipments  the  first  United  States  owner 
of  that  shipment,  particularly  when  that 
owner  was  responsible  for  obtaining  the 
shipments'  legal  entry  into  the  United 
States.  Moreover,  in  most  cases, 
shipments  claimed  by  importers  of 
record  who  were  different  from  the 
United  States  purchasers  were  not  also 
claimed  by  the  United  States 
purchasers.  This  suggests  that  it  is 
reasonable  to  resolve  the  competing 
claims  described  above  in  favor  of  the 
importers  of  record.  For  these  reasons, 
EPA  proposes  to  supplement  it 
definition  of  importer  as  suggested 
above,  and  apportion  consumption 
rights  accordingly.  The  Agency  requests 
comments  on  this  issue. 

A  related  issue  is  whether  this  revised 
definition  of  importer  should  also  be 
used  in  the  context  of  enforcing  the 
proposed  rule's  prohibition  against 
importing  controlled  chemicals  without 
consumption  rights  [see  §  82.4(b)).  EPA 
is  concerned  that  as  an  ongoing  matter, 
it  may  be  adminisfratively  difficult  to 
determine  who  is  the  first  United  States 
owner  and  who  is  a  supplier.  A 
requirement  that  a  shipment's  importer 
of  record  hold  the  consumption  rights 
authorizing  the  shipment  would  be 
easier  to  implement  A  possible 
drawback  to  this  approach  is  that  the 
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requirement  would  apply  to  shipping 
agents  that  are  importers  of  record,  even 
though  shipping  agents  would  be 
unliicely  to  be  independently  aware  of 
the  requirement.  However,  the  buyer  or 
seller  of  the  controlled  chemicals  being 
shipped  would  probably  know  of  the 
requirement  and  would  have  an 
incentive  to  inform  the  shipper  to  ensure 
that  the  import  gains  legal  entry  into  the 
United  States.  The  Agency  welcomes 
suggestions  on  how  to  resolve  this  issue, 
and  comment  on  whether  "importer"  for 
the  purpose  of  apportioning 
consumption  rights  must  be  defined 
consistently  with  "imports"  for  the 
purpose  of  enforcing  the  import 
prohibition. 

(2)  Exporter.  EPA  required  exporters 
to  report  their  1986  exports  so  that  the 
Agency  could  determine  1986  United 
States  consumption  and  calculate 
consumption  rights  on  that  basis.  Since 
the  proposed  rule  does  not  require,  and 
thas  does  not  apportion,  rights  to  ship 
controlled  substances  abroad,  the  issue 
of  how  to  define  exporter  is  not  raised  in 
the  context  of  apportioning  baseline 
rights.  However,  under  the  proposed 
rule,  exporters  will  be  required  to  report 
their  exports  to  EPA  [see  $  82.13)  and 
will  obtain  consumption  rights  and 
authorization  to  convert  potential 
production  rights  to  production  rights  for 
those  exports  (see  \%  82.10  and  82.11). 
Three  commentors  slated  that  the 
proposed  rule  did  not  make  clear  who 
EPA  would  consider  to  be  the  exporter. 

Two  of  the  commentors  suggested  that 
the  firm  responsible  for  the  export  prior 
to  shipping  be  considered  the  exporter. 
The  other  commentor  suggested  that  ^e 
firm  that  enters  into  the  contract  with  a 
foreign  company  for  sale  of  the 
controlled  chemicals  be  considered  the 
exporter. 

EPA  agrees  with  the  premise  of  these 
comments  that  an  agent  who  merely 
processes  the  necessary  export  forms 
and/or  tran^>orts  the  chemicals  on 
behalf  of  the  manufacturer  or 
repackager  not  be  considered  the 
exporter.  A  shipping  agent  in  unlikely  to 
be  aware  of  the  requirement  that 
exports  be  reported  to  EPA,  and  is 
unlikely  to  have  an  interest  in  the 
consumption  rights  that  may  be 
obtained  upon  proof  of  export  and  thus 
the  incentive  to  report  The  Agency 
proposes  that  the  exporter  be  defined 
for  purposes  of  the  proposed  rule  as  the 
person  or  company  that  enters  into  a 
contract  to  sell  controlled  chemicals  to  a 
person  or  company  located  outside  the 
United  States  for  use  outside  the  United 
States.  EPA  believes  persons  or  firms 
meeting  this  definition  would  be  likely 
to  know  of  the  reporting  requirements 


and  respond  to  the  incentive  to  earn 
consumption  rights  that  the  proposed 
rule  was  supposed  to  create,  llie 
Agency  requests  comment  on  this  issue. 

c.  When  a  Shipment  Becomes  an  Export 

In  the  December  14  proposal  Q'A 
took  the  position  that  an  export  must 
arrive  in  the  recipient  country  before  it 
would  be  counted  as  an  export  and 
additional  consumption  rights  awarded 
EPA  was  concerned  that  exports 
shipped  toward  the  end  of  a  control 
period  could  still  be  "at  sea"  when  the 
control  period  ended,  so  that  no  Protocol 
party  would  have  to  count  the  receipt  of 
the  shipment  against  its  consimiption 
limit 

Several  commenters  disagreed  with 
this  position,  stating  that  it  would 
seriously  hamstring  industry's  ability  to 
export  late  in  a  control  period.  They  also 
pointed  out  that  while  no  party  mi^t 
have  to  account  for  the  end-of-control- 
period  exports  in  the  control  period  they 
were  shipped,  some  party  would  have  to 
count  them  against  its  consumption  limit 
for  the  following  control  period  when 
they  arrived.  As  a  result,  to  the  extent 
the  parties'  combined  production  was 
above  the  total  limit  set  by  the  Protocol 
in  one  control  period  .(with  enough 
production  exported  at  the  end  of  the 
control  period  to  stay  within  each 
party's  consumption  limit),  the  parties' 
combined  production  would  have  to  be 
below  the  limit  set  by  the  Protocol  in  the 
following  control  period. 

The  group  of  technical  advisors 
agreed  that  a  shipment  becomes  an 
export  upon  departure  from  one  country 
and  an  import  upon  arrival  in  another 
country.  However,  it  recommended  that 
issue  be  further  examined  at  the  next 
working  session  in  the  fall. 

EPA  proposes  that  at  least  for 
purposes  of  apportioning  consumption 
rights,  a  shipment  should  be  considered 
an  export  upon  its  departure  from  the 
country.  No  firm  reporting  to  EPA  had 
sufficient  documentation  of  when  1966 
exports  arrived  in  the  receiving  country, 
and  some  commenters  stated  that  it  is  in 
fact  difficult  to  ascertain  when 
shipments  arrive.  Since  exports  reduce  a 
party's  consumption  baseline,  if  all 
parties  report  all  of  their  exports  for 
1986,  total  consumption  by  all  parties 
will  be,  if  anything,  lower  than  if  parties 
did  not  report  exports  unless  they 
arrived  in  the  receiving  country  in  1986. 
EPA  thus  bebeves  that  it  is  reasonable 
in  calculating  consumption  rights  to 
count  all  1966  exports. 

Also  raised  was  the  issue  of  whether 
shipments  to  United  States  military 
bases  on  foreign  soil  and  to  ships  at  sea 
should  be  counted  as  exports.  EPA 
believes  that  both  types  of  shipments 


should  not  be  coimted  as  exports.  The 
idea  behind  the  Protocol's  consumption 
cap  is  to  limit  every  nation's  total  use  of 
controlled  snbstances;  use  by  the  United 
States  military  even  when  stationed 
abroad  should  thus  count  as  part  of  the 
United  States'  consnmption.  Shipments 
to  ships  at  sea.  if  claimed  as  exports  by 
the  shipping  country,  are  unlikely  to  be 
claimed  as  imports  by  any  coontrjr; 
unless  some  country  counts  then  against 
their  consumption  limit,  die 
determination  of  glot>al  consumption       ^ 
would  be  inflated.  Since  it  is  easier  to 
determine  the  country  from  which  the 
chemicals  were  shipped  than  the 
country  which  benefits  horn  their  use 
abroad  ship,  EPA  proposes  not  to  claim 
as  exports  United  States  shipments  to 
ships  at  sea. 

d.  Definition  of  Production 

(1)  Treatment  of  Recycled  Substances. 
The  Protocol  defines  production  of 
controlled  substances  as  "the  amount  of 
controlled  substances  produce  minus  the 
amount  destroyed  by  technologies  to  be 
approved  by  die  Parties."  At  the  Nairobi 
meeting  of  technical  experts,  several 
countries  voiced  concern  that  the 
Protocol's  definition  could  be  read  to 
cover  production  that  mixes  recycled 
with  virgin  controlled  substances.  Some 
countries  that  do  not  produce  controlled 
substances  (and.  under  the  Protocol  will 
not  be  permitted  to  produce  (xntrolled 
substances  except  under  limited 
circumstances}  are  interested  in 
establishing  recycling  programs  with 
producing  countries.  Under  such  a 
program,  nonproducing  countries  would 
ship  their  used  controlled  substances  to 
producing  countries  for  recycling. 
However,  the  recycling  process  entails 
mixing  recycled  controlled  substances 
with  virgin  substances.  The 
nonproducing  countries  are  concerned 
that  if  the  final  mixture  of  recycled  and 
virgin  controlled  substances  counts 
against  the  producing  countries' 
production  limit  producing  countries 
woidd  not  be  interested  in  participating 
in  large-scale  recycling  programs. 

To  address  these  countries'  concerns, 
the  technical  experts  group 
recommended  that  the  Protocol's 
definition  of  production  be  amended  to 
include  the  following  concept: 
Production  for  purposes  of  the  Montreal 
Protocol  equals  total  production, 
including  reprocessed  and  virgin 
chemicals,  minus  purchases  of 
controlled  substances  for  purposes  of 
recycling.  Exports  and  imports  of  used 
or  recycled  controlled  chemicals,  on  the 
other  hand,  would  be  treated  in  die 
same  way  as  trade  in  virgin  or  new 
controlled  chemicals. 


EPA  believes  that  the  definition  of 
production  in  its  December  14  proposed 
rule  accomplishes  what  the  technical 
experts  group  recommended.  Proposed 
5  82.3(q)  defines  production  of 
controlled  substances  as  "the 
manufacture  of  a  controlled  substance 
&Y>m  a  raw  material  or  feedstock 
chemical;  however,  production  does  not 
include  the  manufacture  of  controlled 
substances  that  are  used  and  entirely 
consumed  in  the  production  of  other 
'  chemicals."  The  latter  half  of  the 
definition  does  not  cover  the  case  of 
recycled  controlled  substances.  It 
addresses  tlte  situation  where  controlled 
substances  are  used  only  to  make  other 
chemicals,  not  where  controlled 
substances  are  first  used  for  some  other 
purpose  and  then  recovered  for 
recycling. 

"The  first  half  of  the  definition, 
however,  effectively  excludes  recycled 
controlled  substances  from  production. 
Use  of  the  terms  "raw  material"  and 
"feedstock  chemical"  denotes  that  only 
virgin  production  or  the  virgin  portion  of 
a  mixture  of  virgin  and  recycled 
controlled  substances  counts  as 
production.  ConsequenUy,  United  States 
producers  could  mix  used  controlled 
substances  bom  any  source  with  their 
virgin  production  without  the  used 
substances  counting  against  their 
production  limits. 

Further,  EPA's  proposed  system  of 
consumption  rights  would  make 
participation  in  recycling  programs  with 
other  countries  potentially  attractive, 
even  if  recycled  mixtures  of  controlled 
substances  are  counted  as  virgin 
controlled  substances  in  measuring 
imports  and  exports,  as  the  technical 
experts  group  recommends.  Were  that 
recommendation  adopted  by  the 
Protocol  parties,  under  EPA's  proposed 
rule  United  States  producers  would  have 
to  expend  consumption  rights  to  import 
and  used  controlled  substances,  but  they 
wotdd  earn  additional  consumption 
rights  upon  exporting  the  mixture  of 
recycled  and  virgin  production.  Since 
both  the  used  and  virgin  portions  of  the 
recycled  mixture  would  be  counted  as 
exports,  the  consumption  rights 
producers  earned  would  be  equal  to  the 
calculated  level  of  the  total  mixture. 
Thus,  United  States  producers  could 
replace  the  consumption  rights  they 
would  expend  participating  in  a 
recycling  program  with  other  countries. 

BPA  believes  that  the  definition  of 
production  and  the  system  of  production 
and  consumption  rights  that  it  has 
proposed  adequately  address  the 
concerns  of  the  nonproducing  nations. 
The  Agency  therefore  does  not  believe 
its  definition  of  production  requires 


revision  to  exclude  recycled  controlled 
substances,  as  suggested  by  the 
technical  experts  group.  Comment  on 
this  issue  is  requested. 

(2)  Transformation  of  Chemical 
Intermediaries,  Another  issue 
concerning  the  definition  of  production 
was  raised  at  the  Nairobi  meeting  of 
technical  experts  and  by  a  commenter 
on  EPA's  proposed  rule.  The  technical 
experts  group  proposed  that  reported 
production  exclude  controlled 
substances  used  as  intermediaries  in  the 
production  of  odier  controlled 
substances  or  entirely  transformed  into 
non-controlled  substances.  However, 
the  group  did  not  extend  the  exclusion 
to  controlled  substances  that  are 
exported  from  one  Party  to  another 
before  they  are  transformed,  because 
verifying  the  fate  of  these  exports  and 
adjusting  both  nations'  production, 
import  and  export  levels  to  reflect  the 
transformation  would  be 
adminisfratively  difficult 

As  noted  above,  EPA's  proposed 
definition  of  production  excludes  "the 
manufacture  of  controlled  substances 
that  are  used  and  entirely  consumed  in 
the  production  of  other  chemicals." 
Although  this  exclusion  uses  the  term 
"consume,"  it  has  the  same  meaning  as 
that  proposed  by  the  technical  experts 
group,  llie  Agency  agrees  that 
verification  and  accounting  problems 
make  it  unvnse  to  extend  &e  exclusion 
to  controlled  substances  that  are 
exported  before  they  are  transformed. 

The  above  definition  of  production 
would  also  allow  a  producer  to  subtract 
from  its  production  the  quantity  of 
controlled  substances  it  produced  that 
was  used  (by  it  or  other  U.S.  companies) 
for  feedstock  purposes.  Producers  could 
only  take  credit  for  controlled 
substances  that  are  used  as  feedstocks 
within  the  same  control  period  that  they 
are  produced.  However,  tracking  of 
controlled  substances  between 
producers,  including  the  date  and  source 
of  production  and  feedstock 
consumption,  could  be  complex  and 
would  require  producers  to  keep  records 
and  reports  not  included  in  the 
December  14  proposal.  Therefore,  EPA 
is  proposing  to  amend  the  definition  of 
production  so  as  to  restrict  the  use  of 
credit  for  feedstock  controlled 
substances  to  feedstocks  used  and 
produced  by  the  same  producer.  EPA 
requests  comment  on  this  issue. 

3.  Veracity  of  Data 

The  December  14  final  rule  required 
firms  to  submit  documentation  to  verify 
the  production,  import  and  export  levels 
they  reported.  Producers  were  required 
to  submit  1986  internal  reports  that 
recorded  production  volumes.  EPA  used 


these  reports  to  verify  the  1986 
production  levels  reported.  Importers 
were  requested  to  submit  United  States 
Customs  Entry  Summary  Forms,  which 
list  the  item  and  quantity  being 
imported,  for  each  shipment  reported. 
EPA  apportioned  consiunption  rights 
only  for  those  imports  documented  by 
an  Entry  Summary  Form. 

Exporters  were  asked  to  submit 
United  States  Census  Export 
Declaration  Forms,  invoices  or  bills  of 
lading.  Since  under  the  proposed  rule 
exporters  are  not  required  to  hold,  and 
thus  are  not  allocated,  rights  to  export, 
documentation  sufficient  to  attribute 
each  shipment  to  a  single  exporter  (e.g., 
the  exporter  of  record)  was  not  required. 
Rather.  EPA  believed  that 
documentation  was  needed  only  to 
determine  whether  and  how  much  of  the 
controlled  substance  was  exported  and 
whether  there  was  duplicative  reporting 
of  exports;  proof  of  sale  to  a  foreign 
entity  was  sufficient  to  make  those 
determinations.  . 

4.  Confidentiality  Issues 

Most  firms  that  submitted  their  1966 
production,  import  and  export  levels  to 
EPA  in  response  to  the  December  14 
final  rule  claimed  the  data  as 
confidential  business  information  (CBI). 
EPA  has  not  yet  ruled  on  those  claims, 
but  production,  import  and  export  levels 
are  the  type  of  information  that  may  be 
entitied  to  confidential  treatment  "rhe 
Agency  has  treated  the  infomation 
claimed  CBI  as  confidential  in 
accordance  with  its  business 
confidentiality  regulations  afVO  CFR 
Part  2,  Subpart  B,  and  so  has  not  placed 
it  in  the  pubhc  docket  for  this 
rulemaking. 

In  the  case  of  some  firms,  publication 
of  the  firm's  proposed  and  final 
apportionments  may  itself  arguably 
release  information  claimed  CBI. 
However,  EPA  believes  that  publication 
of  company-specific  apportionments  is 
necessary  for  any  final  allocations  to 
have  legal  effect  and  for  EPA's  proposed 
regulatory  scheme  for  protecting 
stratospheric  ozone  to  be  legally 
sufficient.  The  Agency  therefore 
considers  that  publication  of  the 
allocations,  even  if  that  discloses  CBI,  is 
authorized  by  the  Clean  Air  Act  and 
EPA  regulations  governing  the  release  of 
CBI,  and  has  so  notified  affected 
companies. 

Section  114(c)  of  the  Clean  Air  Act 
provides  that  CBI  obtained  under  the 
Act  may  be  disclosed  "when  relevant  in 
any  proceeding  under  this  Act"  EPA's 
procedural  rule  governing  release  of  CBI 
under  the  Clean  Air  Act  defines 
"proceeding"  to  include  "any 
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rulemaking  *  *  *  conducted  by  EPA 
under  the  Act*  *  V  40  CFR  2.301(a)(4). 
The  regulations  at  40  CFR  2.301(g)(2) 
further  provide  that  EPA  may  release 
CBI  in  connection  with  a  proceeding 
after  affected  businesses  have  been 
informed  that  the  Agency  is  considering 
making  the  information  available  to  the 
public  and  have  been  afforded  a 
reasonable  opportunity  to  comment.  If, 
after  considering  any  comments 
received,  the  Agency  decides  to  release 
the  information,  affected  businesses  are 
given  at  least  Sve  days  notice  prior  to 
the  information  being  made  pubUc. 

EPA  beUeves  that  the  proposed 
apportionments  are  clearly  relevant,  and 
indeed  essential,  to  the  stratospheric 
ozone  rulemaking.  Under  section  157(b) 
of  the  Act.  EPA  must  promulgate 
controls  of  ozone-depleting  substances 
by  regulation.  EPA's  proposed  rule 
would  use  the  apportioned  production 
and  consumption  rights  as  the 
mechanism  for  controlling  the  ozone- 
depleting  substances  specified  by  the 
Montreal  Protocol;  under  the  rule, 
comi>anies  would  be  prohibited  from 
producing  or  importing  more  of  the 
specified  chemicals  than  they  have 
production  or  consimiption  rights  to 
cover.  The  rule  would  allow  companies 
to  market  their  allocated  rights  and 
obtain  additional  production  and 
consumption  rights  imder  certain        j 
circumstances,  but  the  allocations 
would  remain  the  starting  point  in 
determining  the  limit  of  any  company's 
allowable  production  and  import  of 
these  substances. 

Section  307(d)(1)(H)  of  the  Act  in  turn 
requires  EPA  to  promulgate  regulations 
under  section  157(b)  in  accordance  with 
the  procedural  requirements  set  forth  at 
section  307(d)(2H6).  Those 
requirements  include  publication  of  a 
notice  in  the  Federal  Register  setting  out 
the  proposed  nde  and  providing  a 
statement  of  the  proposal's  basis  and 
purpose.  The  statement  of  basis  and 
purpose  must  itself  include  "a  summary 
of  the  factual  data  on  which  the 
proposed  rule  is  based."  The  final  rule 
must  also  be  published  in  the  Feckral 
Repster,  accompanied  by  a  statement  of 
basis  and  piupose. 

Publication  of  company-specific 
proposed  and  final  apportionments, 
then,  is  centrally  relevant  to  the 
stratospheric  ozone  rulemaking  and  in 
fact  required  to  assure  that  the 
rulemaking  is  binding  on  that  issue.  The 
apportionments  are  the  cornerstone  of 
Q'A's  proposed  regulatory  strategy  for 
protecting  stratospheric  ozone.  As  they 
are  allocated  by  the  proposed  rule  in 
keeping  with  the  Protocol's  control 
schedule,  the  apportionments  defined 


for  each  1966  producer  and  importer  the 
limits  of  production  and/or  import 
within  which  that  firm  must  stay,  unless 
the  firm  buys,  sells  or  otherwise  obtains 
additional  production  or  consumption 
rights  in  accordance  with  the 
regulations.  Those  apportionments  must 
be  made  binding  by  their  promulgation 
as  regulations,  so  that  the  limits  they 
define  are  enforceable. 

As  required  by  its  regulations,  EPA 
gave  producers  and  importers  to  whom 
producticHi  and/or  consumption  rights 
would  be  apportioned  notice  of  its  intent 
to  publish  proposed  apportionments.  A 
number  of  firms  protested  the  planned 
publication,  but  after  reviewing  their 
comments  EPA  still  concluded  that 
publication  of  the  allocations  was 
relevant  and  necessary  to  the 
stratospheric  ozone  rulemaking.  EPA 
thus  gave  all  of  the  affected  firms  the 
required  five  days  notice  before 
publishing  this  Federal  Register  notice. 

EPA's  decision  to  publish  the 
company-specific  allocations  is  not 
intended  to  set  broad  precedent  for  the 
release  of  a  regulated  industry's 
production  data.  The  proposed 
stratospheric  ozone  rule  is  virtuaUy 
unique  in  its  approach  to  controlling 
emissions  by  directly  capping 
production  of  the  pollutant  and  thus  in 
the  attendant  need  to  make  public 
company-specific  production 
information.  If  in  future  rulemakings 
EPA  is  presented  with  a  comparable 
regulatory  situation,  the  Agency  will 
consider  whether  such  information  must 
be  disclosed  on  a  case-by-case  basis. 

It  should  be  noted  that  CBI  issues  wiU 
also  arise  in  relation  to  the  regulation  to 
the  records  and  reports  that  EPA  will 
require  firms  to  keep  to  monitor 
compliance  with  the  rule,  if  adopted. 
Those  records  and  exports  will 
necessarily  reflect  production,  import 
and  export  data,  as  well  as  business 
transactions,  all  of  which  firms  will 
likely  claim  as  CBI.  However,  if  none  of 
those  reports  or  records  is  publicly 
accessible,  no  public  oversight  of  EPA's 
enforcement  efforts,  nor  citizen  suits  to 
enforce  the  regulation's  requirements  (as 
permitted  by  section  304(a)  of  the  Act), 
will  be  possible. 

The  Agency  questions  whether  it  is 
authorized  to  make  publicly  available 
the  records  and  reports  that  may  be 
required  for  compliance  monitoring 
purposes.  EPA  regulations  implementing 
section  114  of  the  Clean  Air  Act  permit 
CBI  to  be  released  oidy  if  relevant  to  a 
"proceeding."  which  is  defined  to 
include  "any  rulemaking,  adjudication 
or  licensing  conducted  by  EPA  under  the 
Act  *  *  *."  The  stratospheric  ozone 
rulemaking  obviously  meets  the 


regulations'  definition  of  "proceeding," 
but  public  monitoring  of  EPA's 
enforcement  efforts  or  industry's 
compliance  with  the  promulgated  rule 
may  not  A  citizen  siut  is  cleariy  "an 
adjudication."  but  it  is  doubtful  citizens 
could  bring  suit  without  prior  access  to 
the  monitoring  data,  since  Rule  11  of  the 
Federal  Rules  of  Civil  Procedure 
requires  that  the  person  bringing  siut 
have  a  reasonable  basis  in  fact  and  law 
for  his  claim.  Yet  until  the  suit  is 
commenced,  there  is  arguably  no 
proceeding  for  which  release  of  CBI  is 
authorized.  EPA  is  continuing  to  assess 
whether  it  has  legal  authority  to  release 
any  of  the  monitoring  records  or  reports 
that  may  be  required  and  seeks 
comment  on  this  issue. 

5.  Apportionments 

Based  on  the  formulas  and  definitions 
discussed  above  and  the  data  received 
in  response  to  the  December  14  final 
rule,  EPA  arrived  at  apportionments  for 
United  States  producers  and  importers 
of  controlled  chemicals.  The  proposed 
apportionments  are  listed  in  the 
appendix  to  this  notice. 

Already  public  information 
substantially  corroborates  the  sum  of 
the  production  and  consumption  rights 
EPA  has  proposed  to  apportion  for 
Group  I  chemicals,  or  CFCs.  The 
International  Trade  Commission  (ITC) 
collects  data  on  CFC-11  and  -12,  which 
according  to  EPA's  data  together 
represented  77  percent  of  the  United 
States  total  CFC  production  in  1986. 
Because  these  two  CFCs  have  ozone 
depletion  weights  of  1.0,  which  is  as  high 
or  higher  than  the  other  controlled  CFCs, 
they  represent  a  similar  or  somewhat 
higher  proportion  of  the  total 
apportioned  rights  for  Group  I 
chemicals.  For  CFC-11,  ITC  reported 
that  United  States  1986  production  was 
91,580,000  kilograms  (Kg),  which  is  less 
than  one  percent  below  the  combined 
voliune  of  this  chemical  reported  to  EPA 
by  all  producers.  For  CFC-12,  the  ITC 
reported  United  States  1988  production 
of  146,188,000  Kg.  which  is 
approximately  0.5  percent  lower  than 
the  combined  production  reported  to 
EPA.  These  insignificant  differences  in 
reported  production  volumes  may  be 
attributable  to  differing  reporting 
periods;  the  ITC  figures  are  for  the 
company  fiscal  year,  while  EPA's  figures 
are  for  die  calendar  year.  In  any  event 
the  virtual  agreement  between  EPA's 
and  rrCs  figures  confirm  the  production 
volumes  of  CFC-11  and  -12  reported  to 
EPA.  and  largely  corroborates  the  sum 
of  the  apportionments  proposed  for 
Group  I  chemical  production  rights. 


The  import  component  of  the  sum  of 
the  consumption  rights  apportioned  for 
Group  I  chemicals  is  similarly 
corroborated  by  United  States  Census 
bureau  data.  CFC-11  and  -12  are 
together  72  percent  of  total  United 
States  imports  of  CFCs.  For  1986,  the 
Census  Bureau  figures  for  combined 
imports  of  CFC-11  and  -12  are  600,000 
kilograms  or  3  percent  greater  than  the 
combined  imports  of  those  chemicals 
reported  to  EPA.  The  small  difference  in 
the  two  sets  of  figures  is  again  probably 
attributable  to  differences  in  reporting 
periods,  and  in  any  event  works  to  the 
desadvantage  of  those  receiving 
consumption  rights,  since  the  Census 
Bureau's  higher  figures  would  support 
the  apportionment  of  more  consumption 
rights  than  EPA's  figures  support. 

The  data  reported  to  EPA  on  halon 
production  and  import  was  also 
consistent  with  ITC  and  Census  Bureau 
information.  For  reporting  purposes,  FTC 
and  the  Census  Bureau  group  the  halons 
controlled  by  the  Montreal  Protocol  with 
other  brominated  and  halogenated 
hydrocarbons.  Their  figures  on 
production  and  import  of  this  category 
of  chemicals  should  be  and  are  larger 
than  that  reported  to  EPA. 

C.  Additional  Information 

1.  Executive  Order  12291 

Executive  Order  (E.O.)  12291  requires 
the  preparation  of  a  regulatory  impact 
analysis  for  major  rules,  defined  by  the 
order  as  those  likely  to  result  in: 

(1)  An  annual  effect  on  the  economy 
of  $100  million  or  more; 

(2)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries, 
Federal,  State,  or  local  government 
agencies,  or  geographic  industries;  or 


(3)  Significant  adverse  effects  on 
competition,  employment  investment 
productivity,  innovation,  or  on  the 
abihty  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

EPA  determined  that  its  December  14 
proposal  met  the  definition  of  a  major 
rule  under  E.0. 12291,  and  therefore 
prepared  a  regulatory  impact  analysis 
(RIA).  Since  this  proposal  only 
supplements  the  December  14  proposed 
rule  and  does  not  impose  any  additional 
burdens,  the  RIA  prepared  for  the 
December  14  proposal  fulfills  the 
executive  order's  requirement  for  this 
proposal. 

2.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  5 
U.S.C.  601-612,  requires  that  federal 
agencies  examine  the  impacts  of  their 
regulations  on  small  entities.  Under  5 
U.S.C.  604(a),  whenever  an  agency  is 
required  to  publish  a  general  notice  of 
proposed  rulemaking,  it  must  prepare 
and  make  available  for  public  comment 
an  initial  regulatory  flexibility  analysis 
(RFA).  Such  an  analysis  is  not  required 
if  the  head  of  an  agency  certifies  that  a 
rule  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities,  pursuant  to  5  U.S.C.  605(b).  EPA 
prepared  an  initial  RFA  in  support  of  its 
proposed  rule,  and  no  additional  RFA 
need  be  prepared  for  this  supplemental 
proposal. 

Dated:  May  19. 1988. 

Lee  M.  Thomai, 

Administrator. 


Appendix 


Person 


Apportionment  of 
Production  Riglrta 

Group  I— Controlled  Sut)stances: 

Racon,  Ine ™.™, 

Kaiser  Cttetnicais : 

Pennwalt  Corporation .. 

Allied  Signal,  Inc 

E.I.  du  Pont  de  Nemours  &  Com- 
pany, Inc 

Group  II— Controlled  Substances: 
E.I.  du  Pont  Oe  Nemours  &  Com- 
pany, Inc 

Great  lakes  Chemical  Corporation . 
ICI  Americas,  Inc 


Apportionment  of  BaaeHna 
consumption  Riglrta 

Group  I— Controlled  Sutistances: 

Racon,  Inc 

Kaiser  Ct>emicals _ 

Pennwalt  Corporation 

Allied-Signal.  Inc 

E.I.  Ou  Pont  de  Nemours  ft  Com- 
pany, Inc 

Atocbem,  Inc _. . 

IGLOO  Products.  Inc 

Ptiarmachem,  Inc 

Sumitomo  Corporation  of  America . 

Hoechst  Ce<ar>ese  Corporation 

flefricentro,  Inc _._.__ 

Kali-Cftemie  Corporation 

National  Refrigerants,  Inc 

ICI  Americas,  Inc 

Hotetiem,  Inc 

Group  II— Controlled  Substances: 

E.I.  du  Pont  Nemours  &  Company, 
Inc 

Great  Lakes  Ct>emical  Corpora- 
twn 

ICI  Americas,  Inc 

Ausjmont  USA,  Inc ;.. 

Atochem,  Inc 

Kali-Ctiemie  Corporatkxi 


Cak:ulated 

level 
(kik)grams) 


13.785,068 
28,187.273 
39.126,239 
77.701,820 

152,213.200 


32,200,000 

20,147,961 
6.406,452 


13.479.111 
27.561.662 
38,257.840 
74,063.621 

139.510,355 

1.479,968 

183.270 

28,602 

229,930 

329.597 

420.931 

437,940 

3,069,091 

6,310,917 

212.159 


27,731,067 

19,759.868 

6,347,800 

206,400 

2.126,427 

1,533,800 


(FR  Doc.  88-11710  Filed  5-23-88:  8:45  am) 
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FARM  CREDIT  ADMINISTRATION 
12  CFR  Part  611 

Organization 

agency:  Farm  Credit  Administration. 
action:  Interim  rule  with  request  for 
comments. 


r.  @The  Farm  Credit 
Administration  (FCA)  Board  adopts 
interim  regulations  and  requests 
comments  thereon,  relating  to  the  i 

operation  of  receiverships  of  Farm 
Credit  System  (System)  institutions.  The 
interim  regulations  implement 
provisions  of  the  Agricultural  Credit  Act 
of  1987  (1987  Act),  by  providing  for  the 
protection  of  equitites  owned  by  System 
borrowers  during  a  receivership, 
permitting  receivers  to  issue  preferred 
stock  to  the  Farm  Credit  System 
Financial  Assistance  Corporation,  and 
making  certain  technical  changes  which 
eliminate  any  confusion  regarding  the 
implementation  of  joint  and  several 
liability  on  Systemwide  and 
consolidated  obligations.  i 

DATES:  This  regulation  is  effective  ' 

May  20, 198a  Written  comments  must 
be  received  on  or  before  June  23, 198& 
AOOMCSSES:  Submit  comments  (in 
triplicate)  in  writing  to  Anne  E.  Dewey. 
General  Counsel.  Farm  Credit 
Administration.  McLean.  Virginia  22102- 
5090.  Copies  of  all  communications 
received  will  be  available  for 
examination  by  interested  parties  in  the 
Office  of  General  Counsd.  Farm  Credit 
Administration. 

FOR  nmnmm  mrmniation  contact 
Gary  L.  Norton.  Office  of  General 
Counsel  Farm  Credit  Administration. 
McLean,  Virginia  22102-5090,  (703)  883- 
402a  TDD  (703)  883-M44. 

SUPPLEMENTAMV  MFOmUTION:  On 

February  16, 1988,  the  FCA  published  an 
Advance  Notice  of  Proposed 
Rulemaking  (53  FR  4416)  seeking  public 
comments  on  the  implementation  of  the 
provisions  of  the  1987  Act  relating  to  the 
reorganization  of  Farm  Credit  System 
(System)  institutions.  On  April  5, 1988, 
the  FCA  Board  approved  proposed 
regulations  which  implemented  the  new 
reorganization  authorities  of  System 
institutions.  The  proposed  regulations 
were  provided  to  the  appropriate  i 

committees  of  the  House  of  I 

Representatives  and  the  Senate  for  a  30- 
day  review  period  in  accordance  with 
section  5.17  of  the  Farm  Credit  Act  of 
1971.  as  amended  (1971  Act)  and  were 
published  in  the  Federal  Register  on 
May  12, 1988.  (53  FR  18934). 

Among  the  proposed  regidations 
published  on  May  12, 1988  were 


proposed  amendments  to  12  CFR 
611.1162(c).  611.1167(d),  611.1172(c)  aad 
611.1174(f).  which  provide  the  aodkotity 
under  which  receivers  of  System 
institutions  can  retire  "eligible  borrower 
stock"  of  an  institution  in  receivership, 
in  accordance  with  the  provision  in  the 
section  4.9A(c)  of  the  Farm  Credit  Act  of 
1971.  as  amended.  The  proposed 
regulations  would  also  delete  the 
provisions  of  §  611.1174(c)  relating  to  die 
procedures  for  the  assignment  of  jomt 
and  several  liability  on  consolidated 
'   and  systemwide  notes  and  bontk  when 
a  System  bank  is  placed  in  receiversMp. 
The  FCA  Board  determined  that  dwee 
procedures  were  superseded  by  the 
provisions  of  section  4.4  of  the  1871  Act, 
as  amended  by  the  1987  Act.  The 
proposed  regulations  also  clarified  the 
authority  of  a  receiver  to  issue  preferred 
stock  to  the  Financial  Assistance 
Corporation  in  accordance  with  Title  VI 
of  the  1971  Act 

The  FCA  Board  has  recently  taken  the 
action  of  placing  a  Federal  land  bairic 
and  a  Federal  land  bank  association  in 
receivership.  In  light  of  this  action  the 
FCA  Board  determined  that  it  is 
necessary  to  adopt  these  amendments 
as  an  interim  regulation  in  order  to 
avoid  any  confusion  or  uncertainty  as  to 
the  legal  requirements  applicable  to 
receiverships.  The  interim  r^^ations 
implement  express  requirements  of 
amendments  made  by  the  1987  Act  and 
neither  expand  nor  restrict  those 
requirements.  Accordingly,  the  FCA 
Board  adopts  these  amendments  as  an 
interim  regulation  with  an  effective  date 
of  May  20. 1988  and  a  30-day  comment 
period. 

In  accordance  with  5  U.S.C  553(b) 
and  (c).  the  FCA  Board  finds  that 
additional  public  comments  prior  to  the 
effective  date  of  this  interim  regulation 
would  be  impracticable  and  contrary  to 
the  public  interest  The  FCA  Board 
considered  all  of  the  conunents  received 
in  response  to  the  Advance  Notice  of 
Proposed  Rulemaking  relating  to  the 
implementation  of  the  new 
reorganization  authorities  contained  in 
die  1987  Act  In  light  of  Uie  statutory 
requirements  relating  to  joint  and 
several  liability  and  the  requirement 
that  borrower  stock  be  protected  in 
accordance  with  section  4.9A  of  the  1971 
Act  as  amended,  and  the  appointment 
of  a  receiver  for  two  institutions,  the 
FCA  Board  determined  that  any  delay  in 
the  effective  date  of  this  regulation 
could  create  uncertainty  as  to  the  exact 
scope  and  effect  of  these  statutory  rights 
and  procedures  which  could  be 
detrimental  to  the  operations  of  System 
institutions  and  the  confidence  of  their 
member/borrowers.  For  the  same 
reasons,  die  FCA  Board  finds  Uiat  in 


accordance  with  section  5.17(c)(2)  of  the 
1971  Act  an  emergency  exists  which 
requires  that  these  regulations  be 
effective  prior  to  the  expiration  of  the 
30-day  congressional  review  period. 

List  of  Subjects  in  12  CFR  Part  611 

Agriculture,  Banks,  Banking, 
Oiganization  and  functions 
(Government  agencies)  Rural  areas. 

For  the  reasons  stated  in  the 
preamble,  Part  611  of  Chapter  VI.  Tide 
12  of  the  Code  of  Federal  R^ulations  is 
aoKuded  to  read  as  follows: 

PART  61 1-OflGANIZATION 

1.  The  authority  citation  for  Part  611  is 
revised  to  read  as  follows: 

Audwrity:  Sees.  1.3, 1.13, 2.0, 2.10.  S.0.4.12. 
SA  5.ia  5.17;  12  U.S.C.  2011.  2031,  2071.  2091. 
2121. 2183,  2243. 2244. 2252;  sec.  412  of  Pub.  L 
100-233. 

Subpart  L— Uquidation  of 
Aaaodations 

2.  Section  611.1162  is  amended  by 
adding  new  paragraph  (c)  to  read  as 
tol&oyta: 

{611.1162    Preeervation  of  Equity. 

(c)  Notwithstanding  (a)  and  (b)  of  this 
section,  eligible  borrower  stock  shall  be 
retired  in  accordance  with  section  4.9A 
of  the  Act 

S.  Section  611.1166  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 
follows: 

1611.1166   Prtortty  of  Claims. 

(d)  Notwithstanding  this  section, 
e^ble  borrower  stock  shall  be  retired 
in  accordance  with  section  4.6A  of  the 
Act. 

Subpart  M— Uquidation  of  Banks 

4.  Section  611.1172  is  amended  by 
adding  new  paragraphs  (c)  and  (d)  to 
read  as  follows: 

1611.1172    Preeervation  of  Equity. 

(c)  Notwithstanding  paragraphs  (a) 
and  (b)  of  this  section,  eligible  borrower 
stock  shall  be  retired  in  accordance  with 
section  4.9A  of  the  Act 

(d)  Nothing  in  this  section  shall  affect 
the  authority  of  a  bank  in  receivership  to 
issue  preferred  stock  in  accordance  with 
Tide  VI  of  die  Act 

5.  Section  611.1174  is  amended  by 
removing  paragraph  (c);  by 
redesignating  paragraphs  (d).  (e)  and  (f) 
as  paragraphs  (c).  (d),  and  (e). 
respectively;  newly  redesi^ated 
paragraph  (d)  is  amended  by  removing 


references  to  "(d)"  and  adding  in  their 
place,  "(c)";  by  revising  paragraph  (c)(5); 
and  by  adding  new  paragraph  (f)  to  read 
as  follows: 

S  611.1174    Crtditors  Claims  and  Priority 
of  Clabns. 


(c) 


(5)  All  claims  of  holders  of 
consolidated  and  Systemwide  bonds 
and  claims  of  the  other  System  banks 
arising  from  their  payments  pursuant  to 
section  4.4  of  the  Act. . 
«        *        *        «        * 

(f)  Notwithstanding  this  section, 
eligible  borrower  stock  shall  be  retired 


in  accordance  with  section  4.9A  of  the 
Act. 

Date:  May  20. 1988. 
David  A.  Hill. 

Secretary,  Farm  Credit  Administration  Board. 
(FR  Doc.  88-11761  Filed  5-23-88: 9:24  am] 
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FARM  CREDIT  AOMMSmATION 

Appointment  of  Receiven  Fsdoral 
Land  Bank  of  Jackson;  Federal  Land 
Bank  Associatton  of  Jackson 

action:  Notice. 


Federal  Regwler  /  Vol.  S3.  No.  100  /Tuesday.  May  24.  1988  /  Notices 


SUSMMRY:  On  May  20, 1988,  the  Farm 
Credit  Administration  (FCA)  Board, 
pursuant  to  §  4.12(b)  of  the  Farm  Credit 
Act  of  1971  (1971  Act),  detennined  that 
the  statutory  grounds  for  the 
appointment  of  a  receiver  existed  in  the 
Federal  Land  Bank  of  Jackson  and  the 
Federal  Land  Bank  Association  of 
Jackson  (together,  Institutions)  and 


issued  an  Order  Appointing  Receiver. 
The  Order  appointed  REW  Enterprises. 
Inc.  as  receiver  to  wind  up  the 
Institution'i  besiness  operations. 
liquidate  their  property  and  assets,  pay 
their  creditors,  and  distribute  the 
remaining  proceeds  to  stockholders,  in 
accordance  with  the  1S71  Act.  FCA 
regulations,  the  FCA  Receivership 
Manual,  and  the  Order  and  any 
amendments  thereto. 

In  its  capacity  as  receiver,  REW 
Enterprises,  Inc.,  as  agent  of  the  FCA.  is 
granted  possession  of  all  the  assets  of 
the  Institutions  and  is  empowered  to 
execute,  acknowledge,  and  deliver  any 


instrument  necessary  for  any  authorized 
purpose  and  such  instruments  are  valid 
and  effectual  as  if  they  had  been 
executed  by  the  Institution's  officers  by 
authority  of  their  boards  of  directors. 
The  Order  authorizes  Ronald  E.  Watkins 
to  sign  any  and  all  documents  on  behalf 
of  the  Receiver  and  to  delegate 
signatory  authority  to  any  employee  of 
the  Institutions-in-receivership. 

Date:  May  20. 1988. 
DavidA.HiU. 

Secretary  Farm  Credit  Administration  Board. 
(FR  Doc.  8&-11760  Filed  5-23-88: 9-.24  am] 
(BNJJNO  COOC  (TIW-OI-M 


s.^ 


Tuesday 
May  24,  1988 


Part  VII 


The  President 


I-LJ 


Proclamation  5826— Prayer  for  Peace, 
Memorial  Day,  1988 

Executive  Order  12641— Designating 
Certain  Facilities  of  the  National 
Aeronautics  and  Space  Administration  in 
the  State  of  Mississippi  as  the  John  C. 
Stennis  Space  Center 
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Fwiara!  Ragiater 
VoL  53.  Na  100 

Tuesday.  May  24.  1988 

Title  3— 

The  President 


Presidential  Documents 


Proclamation  5828  of  May  20.  1988 

Prayer  for  Peace,  Memorial  Day,  1968 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

Once  each  May,  amid  the  quiet  hills  and  rolling  lanes  and  breeze-brushed 
trees  of  Arlington  National  Cemetery,  far  above  the  majestic  Potomac  and  the 
monuments  and  memorials  of  our  Nation's  Capital  just  beyond,  the  graves  of 
America's  military  dead  are  decorated  with  the  beautifiil  flag  that  in  life  these 
brave  souls  followed  and  loved.  This  scene  is  repeated  across  our  land  and 
around  the  world,  wherever  our  defenders  rest.  Let  us  hold  it  our  sacred  duty 
and  our  inestimable  privilege  on  this  day  to  decorate  these  graves  ourselves— 
with  a  fervent  prayer  and  a  pledge  of  true  allegiance  to  the  cause  of  Hberty, 
peace,  and  country  for  which  America's  own  have  ever  served  and  sacrificed. 

During  our  observance  of  Memorial  Day  this  year  we  have  fiesh  reason  to  call 
to  mind  the  service  and  sacrifices  of  the  members  of  our  merchant  marine 
during  Worid  War  11— these  gallant  seafarers  have  now  deservedly  received 
veteran  status.  More  than  6,000  of  them  gave  their  lives  in  the  dangerous  and 
vital  duty  of  transporting  materiel  to  our  forces  around  the  globe.  We  will 
never  forget  them  as  we  honor  our  war  dead. 

Our  pledge  and  our  prayer  this  day  are  those  of  firee  men  and  fi^e  women  who 
know  that  all  we  hold  dear  must  constantly  be  built  up,  fostered,  revered,  and 
guarded  vigilantly  from  those  in  every  age  who  seek  its  destruction.  We  know, 
as  have  our  Nation's  defenders  down  thurough  the  years,  that  there  can  never 
be  peace  without  its  essential  elements  of  Uberty.  justice,  and  independence. 

Those  true  and  only  building  blocks  of  peace  were  the  lone  and  lasting  cause 
and  hope  and  prayer  that  lighted  the  way  of  those  whom  we  honor  and 
remember  this  Memorial  Day.  To  keep  faith  with  oiu-  hallowed  dead,  let  us  be 
sure,  and  very  sure,  today  and  every  day  of  our  lives,  that  we  keep  their  cause, 
their  hope,  their  prayer,  forever  our  country's  own. 

In  recognition  of  those  brave  Americans  to  whom  we  pay  tribute  today,  the 
.  Congress,  by  joint  resolution  approved  May  11,  1950  (64  Stat.  158),  has 
requested  the  President  to  issue  a  proclamation  calling  upon  the  people  of  the 
United  States  to  observe  each  Memorial  Day  as  a  day  of  prayer  for  permanent 
peace  and  designating  a  period  when  the  people  of  the  United  States  n^t 
unite  in  prayer. 

NOW.  THEREFORE,  I,  RONALD  REAGAN.  President  of  the  United  States  of 
America,  do  hereby  designate  Memorial  Day.  Monday.  May  30. 1988,  as  a  day 
of  prayer  for  permanent  peace,  and  I  designate  the  hour  beginning  in  each 
locality  at  eleven  o'clock  in  the  morning  of  that  day  as  a  time  to  unite  in 
prayer.  I  urge  the  press,  radio,  television,  and  all  other  information  media  to 
cooperate  in  this  observance. 

I  also  direct  all  appropriate  Federal  officials  and  request  the  Governors  of  the 
several  States  and  the  Commonwealth  of  Puerto  Rico,  and  the  appropriate 
officials  of  all  imits  of  government,  to  direct  that  the  flag  be  flown  at  half-staff 
until  noon  during  this  Memorial  Day  on  all  buildings,  grounds,  and  naval 
vessels  throughout  the  United  States  and  in  all  areas  imder  its  jxuisdiction  and 
control,  and  I  request  the  people  of  the  United  States  to  display  the  flag  at 
half-staff  from  thefr  homes  on  this  day  for  the  customary  forenoon  period. 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  twentieth  day  of 
May,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-eight,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  twelfth. 
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Executive  Order  12641  of  May  26.  1968 

ISS 

'  ^ 

Designating  Certain  Facilities  of  the  National  Aeronautics  and 
Space  Administration  in  the  State  of  Mississippi  as  the  John 
C  Stennis  Space  Center 

Senator  John  C  Stennis  has  served  his  country  as  a  United  States  Senator  for 
over  40  years  and  has  steadfastly  supported  the  Nation's  space  program  since 
its  inception.  He  has  demonstrated  visionary  leadership  and  has  consistently 
worked  to  assure  United  States  world  leadership  and  preeminence  in  space. 

1 
0 
0 

The  installation  now  to  be  renamed  has  played  and  will  continue  to  play  a 
major  role  in  the  United  States  space  program  and  has  been  the  recipient  of 
the  Senator's  imwavering  support  from  the  moment  the  decision  was  made  to 
establish  that  installation. 

NOW,  THliKEFORE,  I,  RONALD  REAGAN,  President  of  the  United  States  of 
America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution  and  laws 

M  Y 

of  the  United  States,  do  hereby  direct  the  Administrator  of  General  Services  to 
designate  the  facilities  of  the  National  Space  Technology  Laboratories  of  the 
National  Aeronautics  and  Space  Administration  in  the  State  of  Mississippi  as 
the  John  C.  Stennis  Space  Center  and  such  facilities  shall  be  thereafter  known 
and  referred  to  by  that  name. 
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Tliis  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicability  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
putHished  under  50  titles  pursuant  to  44 
U.S.C.   1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Maiiieting  Service 
7  CFR  Part  917 

Fresh  Pears,  Plums,  and  Peaches 
Growrt  in  the  State  of  CaHf  omia;  Direct 
Sales  Exemption  for  Pears 

agency:  Agricultural  Marketing  Service, 
USDAi 


action:  Final  rule. 


summary:  This  final  rule  changes  the 
direct  home  use  sales  exemption 
regulations  established  under  the  pear, 
plum,  and  peach  marketing  order.  The 
change  will  bring  the  quantity  of  pears 
that  can  be  handled  free  of  certain 
program  requirements  under  that 
exemption  more  in  line  with  the  quantity 
that  would  normally  be  used  for  home 
use. 

EFFECTIVE  DATE:  May  25. 1988. 

FOR  FURTHER  INFORMATION  CONTACT 

Jerry  Brown,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division.  AMS,  USDA.  P.O. 
Box  96456.  Room  2525-S.  Washington. 
DC  20090-6456;  telephone  202-475-5464. 
SUPPLEMENTARY  INFORMATION: 

Tliis  rule  is  issued  under  Marketing 
Order  No.  917  (7  CFR  Part  917). 
regulating  the  handling  of  fresh  pears, 
plums,  and  peaches  grown  in  California. 
This  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674), 
hereinafter  referred  to  as  the  Act. 

This  rule  has  been  reviewed  under' 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Mariceting  Service  (AMS)  has 


considered  the  economic  impact  of  this 
final  rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  (he  scale  of 
business  subject  to  such  actions  m  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statues  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  45  handlers 
of  pears  subject  to  regulations  under  the 
marketing  order,  and  approximately 
2.800  pear,  plum,  and  peach  producers  in 
California.  Small  agricultural  producers 
have  been  defined  by  the  Small 
Business  Administration  (13  CFR  121.2) 
as  those  having  annual  gross  revenues 
for  the  last  three  years  of  less  than 
$500,000,  and  small  agricultural  service 
firms  are  defined  as  those  whose  gross 
annual  receipts  are  less  than  $3,500,000. 
The  majority  of  handlers  and  producers 
may  be  classified  as  small  entities. 

Notice  of  this  action  was  published  in 
the  Federal  Register  on  March  24, 1988 
(53  FR  9635).  The  comment  period  ended 
April  25, 198&  No  comments  were 
received. 

Section  917.143  of  the  regulations  for 
pears,  plums,  and  peaches  specifies 
conditions  which  must  be  followed  to 
handle  pears,  plums,  and  peaches 
exempt  fi^m  certain  requirements, 
including  grade,  size,  inspection, 
container,  marking,  and  assessment 
regulations.  Among  other  things, 
maximum  weight  limitations  are 
specified.  For  pears  the  quantity  shipped 
caimot  exceed  200  pounds  to  any  one 
person  during  any  one  day.  For  plums 
and  peaches,  the  poundage  limitation 
was  changed  on  April  28, 1988,  to  200 
poimds  of  plums,  and  200  pounds  of 
peaches  to  any  one  vehicle  during  any 
one  day  (53  FR  15193.  April  28, 1988). 
These  purchases  also  must  be  for  home 
use  and  cannot  be  resold. 

Under  these  exemption  requirements, 
a  handler  could  sell  a  family  of  four  800 
pounds  of  pears  in  any  one  day.  The 
Pear  Commodity  Committee  asserts  that 
that  amount  of  pears  is  excessive  for 
home  use  sales  in  view  of  the  intent  of 
these  exemption  provisions.  The  intent 
is  to  help  small  growers  by  permitting 
them  to  sell  such  fruit  directly  to  the 
constmiers  at  the  premises  where  the 
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fruit  is  grown,  at  a  nearby  packing 
house,  retail  stand,  or  at  certified 
farmers'  markets. 

Under  this  final  rule,  the  poundage 
limitation  will  be  determined  on  a  per 
vehicle  basis  rather  than  on  a  per  person 
basis.  Hence,  a  family  of  four  using  the 
family  car  could  purchase  only  200 
pounds  of  pears  in  a  day,  rather  than  800 
pounds  under  the  current  exemption 
requirements. 

For  perspective  concerning  the 
adequacy  of  the  recommended 
poundage  limitation,  it  should  be  noted 
that  the  annual  per  capita  consumptidn 
m  1985  of  fresh  pears  was  2.84  pounds. 
Hence,  according  to  the  committee,  the 
regulations  will  still  provide  more  than 
enough  fruit  to  meet  the  home  use  needs 
of  local  consumers  and  will  not  have  an 
adverse  impact  on  those  growers  who 
find  handling  fruit  for  home  use  under 
this  exemption  attractive.  The  change  to 
a  poundage  limitation  of  200  pounds 
based  on  one  vehicle  per  day  is 
consistent  with  the  intent  of  the 
minimum  quantity  exemption  authority. 

Therefore,  the  Department's  view  is 
that  the  quantity  limitation  for  pears  is 
more  thaA  adequate  for  home  usage,  it 
will  not  lessen  the  use  of  the  roadside 
sales  exemption  by  local  consumers  and 
growers,  and  that  the  change  will  have 
little,  if  any,  impact  on  industry 
operations.  Based  on  the  above,  the 
Administrator  of  the  AMS  has 
determined  that  the  issuance  of  this 
final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

After  consideration  of  the  information 
and  recommendation  submitted  by  the 
committee  and  other  available 
information,  it  is  found  that  this  action 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

Pursuant  to  5  U.S.C.  it  is  hereby  found 
that  good  cause  exists  for  not 
postponing  the  effective  date  of  this 
action  until  30  days  after  publication  in 
the  Federal  Register.  The  harvest  and 
shipment  of  pears  are  anticipated  to 
begin  in  early  June,  and  it  is  important 
that  the  changes  hereinafter  set  forth  be 
in  effect  at  the  time  of  harvest  and 
shipment  so  that  all  shipments  are 
regulated  similarly. 

List  of  Subjects  in  7  CFR  Part  917 

Marketing  agreement  and  order. 
Pears,  Plums,  Peaches.  California 


18818        Federal  Regbtw  /  Vol.  53.  No.  101  /  Wedneaday.  May  25.  1988  /  Rules  and  Regulationa 


Federal  Register  /  Vol.  53.  No.  101  /  Wednesday.  May  25.  1988  /  Rules  and  RegiUations        18819 


For  the  reasons  set  forth  in  the  j 
preamble,  7  CFR  Part  917  is  amended  as 
follows: 

PART  917— FRESH  PEARS,  PLUMS, 
AND  PEACHES  GROWN  IN  I 

CAUFORNIA  ' 

1.  The  authority  citation  for  7  CFR 
Part  917  continues  to  read  as  follows: 

Authority:  Sees.  1-19,  48  Stat  31,  as 
amended;  7  U.S.C  801-674. 

2.  Section  917.143  is  amended  by. 
revising  paragraph  (b)(3)  to  read  as 
follows: 

Note:  This  action  is  to  be  published  in  the 
Code  of  Federal  Regulations.        . 

§917.143    Exemption. 

***** 

(b)  *  •  • 

(3)  The  shipment  does  not  exceed  200 
pounds  of  pears,  200  pounds  of  plums, 
and  200  pounds  of  peaches  to  any  one 
vehicle  during  any  one  day. 

*        *        *        •        • 

Dated:  May  19. 1968. 
Robert  C  Keeoey, 

Deputy  Director.  Fniit  and  Vegetable 
Division,  Agricultural  Marketing  Servite. 
[FR  Doc.  88-11685  Filed  5-24-88;  8:45  am] 
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7CFRPart»85 

'      I 
Expenses  and  Assessment  Rate  for 
Far  West  Spearmint  08 

aoency:  Agricultural  Marketing  Service. 
USDA.  I 

action:  Final  rule. 

summary:  This  fmal  rule  authorizes 
expenditures  and  establishes  an 
assessment  rate  under  Marketing  Order 
No.  985  for  the  1988-89  marketing  year 
established  for  the  spearmint  oil 
marketing  order.  Funds  to  administer 
this  program  are  derived  from 
assessments  on  handlers. 

EFFECTIVE  DATE:  June  1, 1988,  thro 
May  31, 1989,  (§  985.308). 

FOR  FURTHER  INFORMATION  CONTACT 

Jacquelyn  R.  Schlatter,  Marketing 
Specialist,  Volume  Control  Programs, 
Marketing  Order  Administration  Branch. 
F&V,  AMS,  USDA,  P.O.  Box  96456. 
Room  2525-S,  Washington.  DC  20090- 
6456;  telephone:  (202]  447-5120. 

SUPPLEMENTARY  INFORMATION:  This 
fmal  rule  is  issued  under  Marketing 
Order  No.  985  (7  CFR  Part  985], 
regulating  the  handling  of  spearmint  oil 
produced  in  the  Far  West.  This  order  is 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 


amended  (7  U.S.C  601-674),  hereinafter 
referred  to  as  the  Act 

This  final  rule  has  been  reviewed 
under  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brough  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  9  handlers  of 
Far  West  spearmint  oil  subject  to 
regulation  under  the  spearmint  oil 
marketing  order,  and  approximately  253 
producers  of  Far  West  spearmint  oil  in 
the  production  area.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  [13  CFR 
121.2]  as  those  having  average  gross 
annual  revenues  for  the  last  three  years 
of  less  than  $500,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  gross  annual  receipts  are 
less  than  $3,500,000.  The  majority  of  Far 
West  spearmint  oil  producers  and 
handlers  may  be  classified  as  small 
entities. 

Each  marketing  order  requires  that  the 
assessment  rate  for  a  particular  fiscal 
year  shall  apply  to  all  assessable 
commodities  handled  from  the  beginning 
of  such  year.  An  annual  budget  of 
expenses  is  prepared  by  each 
administrative  committee  and  submitted 
to  the  U.S.  Department  of  Agriculture  for 
approval.  The  members  of 
administrative  committees  are  handlers 
and  producers  of  the  regulated 
commodities.  They  are  familiar  with  the 
committees'  needs  and  with  the  costs  for 
goods,  services,  and  personnel  in  their 
local  areas  and  are  thus  in  a  position  to 
formulate  appropriate  budgets.  The 
budgets  are  formulated  and  discussed  in 
public  meetings.  Thus,  all  directly 
affected  persons  have  an  opportunity  to 
participate  and  provide  input. 

The  assessment  rate  recommended  by 
each  committee  is  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  the  commodity.  Because 
that  rate  is  applied  to  actual  shipments, 
it  must  be  established  at  a  rate  which 


will  produce  sufficient  income  to  pay  the 
committees'  expected  expenses. 
Recommended  budgets  and  rates  of 
assessment  are  usually  acted  upon  by 
the  committees  shortly  before  a  season 
starts,  and  expenses  are  incurred  on  a  : 
continuous  basis.  Therefore,  budget  and 
assessment  rate  approvals  must  be 
expedited  so  that  the  committees  will 
have  funds  to  pay  their  expenses. 

The  Spearmint  Oil  Administrative 
Committee  (SOAC)  met  on  March  30, 
1988,  and  unanimously  recommended 
1988-89  marketing  order  expenditures  of 
$182,500  and  recommended,  by  a  6-1 
vote,  an  assessment  rate  of  $0.09  per 
pound  of  Far  West  spearmint  oil.  In 
comparison.  1987-88  marketing  year 
budgeted  expenditures  were  $166,000 
and  the  assessment  rate  was  $0.08  per 
pound.  Expenditure  categories  in  the 
1988-09  budget  are  $77,925  for  program 
administration,  $78,575  for  salaries,  and 
$26,000  for  expenses,  which  includes 
travel  and  compensation.  Assessment 
income  for  1988-89  is  expected  to  total 
$145,785.15  based  on  shipments  of 
$1,619,835  pounds  of  spearmint  oil. 
Interest  and  incidental  income  is 
estimated  at  $7,000.  The  SOAC  may 
expend  operational  reserve  funds  of 
$29,714  to  meet  budgeted  expenses. 
Additional  reserve  funds  may  be  used  to 
meet  any  deficit  in  assessment  income. 

While  this  action  will  impose  some 
additional  costs  on  handlers,  the  costs 
a^  in  the  form  of  uniform  assessments 
on  all  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  would  be 
significantly  offset  by  the  benefits 
derived  from  the  operation  of  the 
marketing  order.  Tlierefore,  the 
Administrator  of  the  AMS  has 
determined  that  the  issuance  of  this 
final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities. 

This  action  adds  new  9  985.308  and  is 
based  on  a  Committee  recommendation 
and  other  information.  A  proposed  rule 
was  published  in  the  April  27, 19^, 
issue  of  the  Federal  Register  [53  nt 
15048].  Comments  on  the  proposed  rule 
were  invited  from  interested  persons 
until  May  9, 1988.  No  comments  were 
received. 

After  consideration  of  the  information 
and  recommendations  submitted  by  the 
Conunittee  and  other  available  , 

information,  it  is  found  that  this  final 
rule  will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

This  budget  and  assessment  rate 
should  be  expedited  because  the 
Committee  needs  to  have  sufficient 
funds  to  pay  its  expenses  which  are 
incurred  on  a  continuous  basis.  In 


additi<Hi.  handlers  are  aware  of  this 
action  which  was  recommended  by  the 
Committee  at  a  public  meeting. 
Therefore,  the  Secretary  also  finds  that 
good  cause  exists  for  not  postponing  the 
effective  date  of  this  action  until  30  days 
after  publicaticm  in  the  Federal  1 
[5  U.S.C  553]. 

List  of  Subjects  m  7  CFR  Part  985 

Marketing  agreements  and  orders.  Far 
West,  Spearmint  oil. 

For  the  reasons  set  forth  in  the 
preamble,  a  new  $  985.308  is  added  as 
follows: 

Note:  This  section  will  not  appear  in  the 
Code  of  Federal  Regulations. 

PART  98S-MARKETING  ORDER 
REGULATING  THE  HANDUNG  OF 
SPEARMINT  OH.  PRODUCED  IN  THE 
FAR  WEST 

1.  The  authority  citation  for  7  CFR 
Part  985  continues  to  read  as  follows: 

Authority:  Sees.  1-19, 48  SUt.  31.  as 
amended;  7  U.S.C.  601-674. 

2.  New  i  985.308  is  added  to  read  as 
follows: 

9965J08    Expenses  and  asMssmant  rate. 

Expenses  of  $182,500  by  the  Spearmint 
Oil  Administrative  Committee  are 
authorized,  and  an  assessment  rate 
payable  by  each  handler  in  accordance 
with  i  985.41  is  fixed  at  $0.09  per  pound 
of  salable  spearmint  oil  for  the  1988-89 
marketing  year  ending  May  31, 1989. 
Unexpended  funds  may  be  carried  over 
as  a  reserve. 

Dated:  May  19, 1988. 

Robert  C  Keeney, 

Deputy  Director,  Fruit  and  Vegetable 
Division. 

[FR  Doc.  88-11688  Filed  5-24-88;  &46  am] 
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Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  92 

[Docket  No.  88-031] 

Cattle  From  Canada 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Final  rule. 

summary:  We  are  amending  the 
regulations  concerning  the  importation 
into  the  United  States  of  cattle  from 
Canada  by  designating  Yukon  Territory 
and  Northwest  Territories  as  brucellosis 
certified  free  territories.  We  are 
relieving  restrictions  on  the  importation 
of  certain  cattle  from  Canada  since  we 


have  determined  that  all  provinces  and 

territcnies  of  Canada  are  free  of 

brucellosis. 

EFFCCmfE  DATE  June  24, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Richard  Bowen.  Senior  Staff 

Veterinarian,  Import-Export  and 

Emergency  Planning  Staff,  VS,  APHIS. 

USDA,  Room  810,  Federal  Building.  6506 

Belcresl  Road.  Hyattsville.  MD  20782. 

301-436-8695. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  regulations  in  9  CFR  Part  92 
(referred  to  below  as  the  regulations) 
govern  the  importation  into  the  United 
States  of  specified  animals  and  animal 
products  in  order  to  prevent  the 
introduction  into  the  United  States  of 
various  diseases,  including  brucellosis. 

On  August  28. 1967.  we  published  in 
the  Federal  Register  (52  FR  32561-32562, 
Docket  Number  87-006).  a  document 
proposing  to  amend  H  92.1  and  92.20  by 
designating  Yukon  Territory  and 
Northwest  Territories  as  brucellosis 
certified  free  territories.  Our  proposal 
invited  the  submission  of  written 
comments,  which  were  required  to  be 
postmarked  or  received  on  or  before 
October  27, 1987.  We  did  not  receive 
any  comments.  Based  on  the  rationale 
set  forth  in  the  proposal,  we  are 
adopting  the  provisions  of  the  proposal 
as  a  final  riile. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  rule  in 
conformance  with  Executive  Order 
12291,  and  we  have  determined  that  it  is 
not  a  "major  rule."  Based  on  information 
compiled  by  the  Department,  we  have 
determined  that  this  rule  will  have  an 
effect  on  the  economy  of  less  than  $100 
million,  will  not  cause  a  major  increase 
in  costs  or  prices  for  consumers, 
individuals  industries,  federal,  state,  or 
local  government  agencies,  or 
geographic  regions;  and  will  not  cause  a 
significant  adverse  effect  on 
competition,  employment  investment, 
productivity,  innovation,  or  on  the 
abiUty  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

We  are  recognizing  all  provinces  and 
territories  of  Canada  as  brucellosis 
certified  free.  We  anticipate  that  there 
will  be  no  significant  change  in  the 
number  of  cattle  imported  into  the 
United  States  from  Canada  and  that 
there  will  be  no  significant  change  with 
respect  to  the  cost  of  importing  cattle 
into  the  United  States  from  Canada. 
This  amendment  will  directly  affect  very 


few,  if  any,  cattlemen  since  the  cattle 
population  in  Yukon  Territory  and 
Northwest  Territories  is  small,  and  few 
cattle  are  exported  to  the  United  States 
from  those  territories. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

&iecative  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  uf  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to  the 
provisions  of  Executive  Order  12372. 
which  requires  intergovernmental 
consultation  with  state  and  local 
officials.  (See  7  CFR  Part  3015.  Subpart 

v.). 

List  of  Subjects  in  9  CFR  Part  92 

Animal  diseases,  Canada,  Imports, 
Livestock  and  hvestock  products. 
Mexico.  Poultry  and  poultry  products. 
Quarantine,  Transportation,  Wildlife. 

Accordingly,  9  CFR  Part  92  is 
amended  as  follows: 

PART  92— IMPORTATION  OF  CERTAIN 
ANIMALS  AND  POULTRY  AND 
CERTAIN  ANIMALS  AND  POULTRY 
PRODUCTS:  INSPECTION  AND  OTHER 
REQUIREMENTS  FOR  CERTAIN 
MEANS  OF  CONVEYANCE  AND 
SHIPPING  CONTAINERS  THEREON 

1.  The  authority  citation  for  Part  92 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1622. 19  U.S.C.  1306;  21 
U.S.C.  102-lOS,  111,  134a.  134b.  134c  134d. 
134f,  and  135:  31  U.S.C.  9701:  7  CFR  2.17.;Z51, 
and  371.2(d).  '' 

2.  In  §  92.1.  the  definition  of 
"Brucellosis  certified  free  provinces  of 
Canada"  is  revised  to  read  as  follows: 

$92.1    Deflnttions.  I 

***** 

Brucellosis  certified  free  provinces 
and  territories  of  Canada.  Alberta, 
British  Columbia,  Manitoba.  New 
Brunswick,  Newfoundland,  (including 
Labrador),  Northwest  Territories,  Nova 
Scotia,  Ontario,  Quebec,  Prince  Edward 
Island,  Saskatchewan,  and  Yukon 
Territory. 


S  92.20    [Amended] 

3.  Section  92.20,  paragraph  (c)  is 
amended  by  changing  "brucellosis 
certified  free  provinces"  to  read 
"brucellosis  certified  free  provinces  and 
territories"  wherever  it  appears  in  the 
paragraph  and  by  changing  "brucellosis 
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certified  free  province"  to  read       1 
"brucellosis  certified  free  province' or 
territory"  wherever  it  appears  in  the 
paragraph. 

Done  in  Washington.  DC,  on  this  20th  day 
of  May.  1968. 

Lairy  B.  Stagle. 

Acting  Administrator,  Animal  and  Plant 

Health  Inspection  Service. 

[FR  Doc  88-11765  Filed  5-24-88;  8:45  am] 
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SMALL  BUSINESS  ADMINISTRATION 
13  CFR  Part  121 


Oefinition  of  Small  Business  Travel 
Agencies 

iOBENCV:  Small  Business  Administrtition. 
action:  Final  rule. 

mmuknr.  The  Small  Business 
Administration  (SBA)  is  amending  its 
size  standards  regulations  for  the 
'Travel  Agencies  Industry."  SIC  code 
4724.  The  new  standard  will  be  $500,000 
in  annual  receipts.  This  represents  a 
change  from  the  current  $3.5  million  size 
standard,  and  would  be  a  modification 
of  the  size  standard  proposed  by  the 
Agency  on  July  30. 1986.  51  FR  27192,  of 
$500,000  in  commissions.  SBA's 
definition  of  annual  receipts  is  also 
being  clarified  to  recognize  the  industry 
practice  of  remitting  funds  to  third 
parties.  The  funds  which  are  remitted  to 
third  parties  (e.g.,  airlines)  by  travel 
agents  are  excluded  from  annual 
receipts.  This  exclusion  is  based  on  a 
decision  by  SBA's  Office  of  Hearings 
and  Appeals.  Exclusion  of  such 
remittances  will  operate  to  limit  the 
actual  size  standard  to  commissions 
plus  income  earned  from 
noncommissioned  sources.  This  rule  is 
intended  to  more  precisely  define  the 
size  of  firms  which  would  be  eligible  for 
small  business  procurement  set-asides 
and  other  SBA  assistance. 
EFFECTIVE  DATE:  June  24, 198a         | 
FOR  FURTHER  tNTORMATION  CONTACT 
lohn  Klein,  U.S.  Small  Business 
Administration.  Size  Standards  Staff 
(202)  653-6373. 

SUPPLEMENTARY  INPORMATNM:  On  July 

30. 1988,  the  SBA  published  in  the  i 
Federal  Register  51  FR  27192),  a      I 
proposal  to  revise  this  size  standard  to 
$500,000  in  commissions.  The  reasons 
for  the  proposal  were  detailed  in  the 
notice,  and  the  public  was  asked  to 
comment  by  September  29, 1986. 

Because  of  the  change  in  the  Standard 
Industrial  Classification  (SIC)  System 
put  into  effect  on  January  1, 1987,  by  the 
U.S.  Office  of  Management  and  Budget 


(see  51  FR  35180),  the  SIC  designation 
for  this  industry,  formerly  SIC  code  4722, 
was  divided  into  three  parts:  SIC  code 
4724,  Travel  Agencies;  SIC  code  4725, 
Tour  Operators;  and  SIC  code  4729, 
Arrangement  of  Passenger 
Transportation,  N.EC.  Since  the 
purpose,  research,  and  public  comments 
on  the  proposed  rule  were  based  on  the 
Travel  Agencies  industry,  this  final  rule 
applies  to  the  Travel  Agencies  industry 
only.  The  other  newly  created 
segments — SIC  code  4725  and  SIC  code 
4729 — revert  to  the  general  size  standard 
for  services,  $3.5  million,  as  no  special 
study  was  made  of  these  two  new 
industries. 

The  purpose  of  the  proposed  change 
was  to  clarify  that  the  size  standard 
should  refer  to  receipts  based  on 
commissions  rather  than  gross  bookings, 
and  that  the  size  standard  should  reflect 
the  structure  of  the  industry. 
Commissions  were  selected  as  the  • 
measure  of  firm  size  to  conform  to 
industry  accounting  practice.  Various 
size  standards  were  discussed  with 
$500,000  in  commissions  selected  as  the 
proposed  size  standard. 

SBA  received  15  comments  in 
response  to  the  proposed  rule,  with  nine 
comments  in  favor  of  the  proposed  rule, 
five  opposed,  and  one  unclear.  Those 
respondents  which  opposed  the 
proposal  indicated  that  firms  within  a 
$500,000  size  standard  serve  leisure 
travelers,  as  contrasted  to  business- 
oriented  travelers  and  are  not  competent 
to  make  travel  arrangements  for 
Government  employees.  Some  predicted 
that  the  General  Services 
Administration  (GSA),  which  awards 
travel  contracts  for  the  Government, 
would  not  be  able  to  set  aside  contracts 
for  small  business  under  the  proposed 
size  standard.  They  claimed  that  firms 
within  the  standard  would  be  too  small 
to  fulfill  the  GSA's  requirements.  GSA 
stated  that  the  new  rule  would  eliminate 
the  confusion  as  to  whether  the  size 
standard  referred  to  commissions  or 
gross  bookings.  The  industry's  leading 
trade  group,  the  American  Society  of 
Travel  Agents,  also  commented 
favorably  on  the  proposal. 

Upon  further  deliberation.  SBA  has 
recognized  that  a  size  standard  for  the 
travel  agencies  industry  based  only  on 
commissions  would  ignore 
noncommissioned  sources  of  income 
earned  by  a  travel  agent.  Therefore, 
pursuant  to  this  final  rule,  the  size  of  a 
concern  in  the  travel  agencies  industry 
will  be  measured  in  terms  of  annual 
receipts,  excluding  amounts  received  by 
a  travel  agent  for  remittance  to  third 
parties.  This  exclusion  is  based  on  a 
decision  of  SBA's  Office  of  Hearings 
and  Appeals  (Size  Appeal  of  Morris 


Travel  Corp..  No.  2228  (1985)).  which 
concluded  that  proceeds  received  by  a 
travel  agent  bom  sales  of  tickets  on 
behalf  of  a  third  party  (e.g..  an  airline) 
"represent  amounts  remittable  to  the 
airline  as  the  cost  of  travel  [and]  are  not 
includable  as  receipts  to  the  agency 
(within  the  agency's  average  annual 
receipts)."  The  exclusion  will  limit  the 
actual  size  standard  for  the  travel 
agencies  industry  to  commissions  plus 
income  earned  from  noncommissioned 
sources. 

SBA  did  not  intend  to  exclude  income 
earned  from  other  sources  when  it 
proposed  a  size  standard  ot  $500,000  in 
commissions.  This  final  rule  will  set 
forth  the  same  $500,000  size  standard, 
but  will  measure  it  in  terms  of  annual 
receipts  instead  of  commissions.  As 
previously  noted,  the  effect  such  a 
language  change  would  have  is  to 
include  as  annual  receipts  income  { 

earned  by  the  fravel  agent  from 
noncommissioned  sources.  This  would 
include  income  earned  by  the  frave^ 
agency  which  is  not  commissioned 
income  and  income  earned  from  outside 
the  travel  agency  from  whatever  source. 

For  example,  assume  a  size  standard 
of  $500,000  in  annual  receipts  and  a  10 
percent  commission  rate,  and  that  a 
travel  agency  makes  $4.5  million  in 
bookings  and  averages  $100,000  in  fees 
from  its  own  tours.  In  determining 
whether  the  travel  agency  qualifies  as 
"small,"  those  funds  which  the  concern 
receives  and  temporarily  holds  for 
remittance  to  third  parties  (e.g.,  airlines) 
are  excluded  from  the  firm's  gross 
revenue  as  funds  for  remittance  to  third 
parties  (leaving  the  $450,000  commission 
as  gross  revenue). 

In  addition,  all  income  earned  frtim 
noncommissioned  sources  (in  this  case 
from  the  travel  agency's  own  tour 
operations)  are  added  dollar  for  dollar 
to  the  concern's  gross  revenue  to 
determine  the  firm's  size. 

The  travel  agency  in  this  example 
would  have  $550,000  in  gross  revenue. 
Since  this  amount  is  greater  than  the 
$500,000  size  standard,  the  concern 
would  be  considered  other  than  small. 
The  difference  between  this  final  rule 
and  the  proposed  rule  is  that  under  a 
rule  based  solely  on  commissions  (the 
proposed  rule),  the  $100,000  earned  from 
the  travel  agency's  tour  operations  could 
not  have  been  included  within  the 
concern's  gross  revenue  when 
determining  the  concern's  size.  Such  a 
result  was  not  intended  by  SBA  and 
would  be  contrary  the  SBA's 
longstanding  policies  of  including 
revenues  bom  all  sources  in  determining 
a  firm's  size  status. 


As  previously  noted,  the  current  size 
standard  for  the  travel  agencies  industry 
is  $3.5  million  in  annual  receipts.  This 
standard  has  been  in  effect  since  1984. 
SBA  intended  the  $3.5  million  size 
standard  to  be  measured  in  terms  of 
gross  value  of  bookings.  Assuming  a  10 
percent  commission  rate,  this  size 
standard  was  intended  to  approximate 
$350,000  in  commissions.  However, 
since  the  decision  of  SBA's  Office  of 
Hearings  and  Appeals  excluded 
amounts  remittable  by  travel  agents  to 
third  parties  (e.g.,  airlines)  from  the 
determination  of  gross  receipts,  while 
applying  the  $3.5  miUion  size  standard, 
it  effectively  made  the  size  standard  $35 
million  in  gross  bookings  (or  $3.5  million 
fai  commissions  and  income  from 
noncommissioned  sources).  SBA 
believes  that  such  a  standard  is 
iinreasonaoly  large  and  attempted  in  the 
proposed  rule  to  correct  this  standard. 
However,  in  setting  the  size  standard  in 
terms  of  only  commissions,  SBA 
overlooked  other  sources  of  income. 

Also,  SBA  was  specifically  aware  of 
the  competency  question  before  making 
the  July  30, 1986,  proposal.  Size 
standards,  however,  generally  reflect 
the  economic  structure  of  the  industry 
for  which  the  standard  is  established; 
they  are  not  intended  to  guarantee 
competency  to  perform  certain  projects 
or  Government  contracts.  The  SBA  has 
a  Certificate  of  Competency  program  to 
address  these  questions.  Nonetheless,  as 
pointed  out  in  the  proposal  on  page  51 
FR  27193,  the  majority  of  GSA's  travel 
contracts  have  been  below  $500,000  in 
gross  bookings,  with  the  average  around 
$1  miUion.  Firms  with  annual  receipts  of 
up  to  $5  million  in  gross  bookings 
(approximately  equivalent  to  $500,000  in 
commissions  and  noncommission 
income)  will  generally  meet  the  small 
business  size  standard.  Since  most  GSA 
travel  contracts,  and  the  average  size 
travel  contracts  do  not  appear  to  be 
disproportionate  to  the  size  standard, 
then  there  could  exist  many  firms  within 
the  size  standard  competent  to  handle 
Government  travel  contracts. 

SBA  certifies  that  this  regulation  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C,  Section  601  et 
seq.  SBA  estimates  that  a  size  standard 
of  $500,000  compared  to  the  present  one 
of  $3.5  million  would  result  in  about  885 
firms  out  of  14,958  in  the  industry  losing 
small  business  status.  Under  the 
$500,000  size  standard,  93  percent  of  the 
firms  in  the  industry  would  be  eligible 
as  small  firms  and  these  account  for  65 
percent  of  the  total  industry  revenues. 

The  SBA  also  certifies  that  this 
regulation  is  a  nonmajor  rule  as  defined 


by  Executive  Order  No.  12291.  in  that,  it 
is  not  expected  to  have  an  impact  of 
over  $100  million  per  year.  In  addition, 
this  regulation  is  not  likely  to  result  in  a 
major  increase  in  costs  or  prices,  or 
have  a  significant  adverse  impact  on  the 
economy.    ■  'r 

The  annual  amount  of  Government 
contracts  in  the  travel  agencies  industry 
was  $188  million  as  of  early  1986.  Most 
of  these  contracts  have  been  set  aside 
for  small  business.  Set-aside  contracts 
will  continue  to  be  awarded  at  levels 
currently  experienced  after  the  adoption 
of  this  rule.  The  change  from  $3.5  million 
in  annual  receipts  to  $500,000  in  annual 
reciepts,  excluding  third  party 
remittances,  is  not  likely  to  have  a  $100 
million  annual  effect,  or  to  increase 
costs  or  prices  in  any  way. 

The  SBA  certifies  that  this  regulation 
contains  no  reporting  or  recordkeeping 
requirements  subject  to  the  Paperworic 
Reduction  Act,  44  U.S.C.  Chapter  35. 
This  rule  defines  the  maximum  size  firm 
in  the  industry  which  may  be  eligible  for 
the  SBA's  assistance.  The  leg^l  basis  for 
this  is  section  5(b)  of  the  Small  Business 
Act.  15  U.S.C.  634(b).  There  are  no 
Federal  rules  which  duplicate,  overlap, 
or  conflict  with  the  final  rule. 

List  of  Subjects  in  13  CFR  Part  121 

Administrative  practice  and 
procedure.  Government  procurement, 
Government  property.  Grant  programs- 
business,  Loan  programs-business, 
Reporting  and  recordkeeping 
requirements.  Small  business. 

PART  121-{AMENDED] 

Accordingly,  Part  121  of  13  CFR  is 
amended  as  follows: 

1.  The  authority  citation  for  Part  121  of 
13  CFR  continues  to  read  as  follows: 

Authority:  15  U.S.C  e32(a]  and  e34(b)(e). 

S  121.2   [Amended] 

2.  In  Section  121.2(c)(2),  Major  Group 
47,  Transportation  Services,  SIC-4724  is 
revised  as  follows: 

Major  Group  47— Transportation 
Services 


SIC 

Description 

Size  standard  in 
number  o1  emptoyeea 
or  millions  o«  doilare 

4724 

$.05 

James  Abdnor, 

Administrator,  U.S.  Small  Business 
Administration. 

Dated:  December  16, 1987. 
(FR  Doc.  88-11693  Filed  6-24-88;  8:45  am) 

BIUJIM  COOe  iO2S-0Mi 


13  CFR  Part  121 

Small  Business  Size  Standards; 
Modification  of  Size  Standards  To 
Make  Existing  Size  Standards 
CompatMe  WHh  1987  Standard 
industrial  Classification  System 

agency:  Small  Business  Administration. 
action:  Final  rule. 

summary:  The  Small  Business 
Administration  (SBA)  is  modifying  its 
size  standards  to  conform  with  the 
Standard  Industrial  Classification  (SIC) 
System  revised  by  the  Office  of 
Management  and  Budget  (OMB), 
effective  January  1, 1987.  This  is 
necessary  so  that  SBA  officials.  Federal 
procurement  personnel,  and  other  users 
of  size  standards  will  have  size 
standards  which  correspond  to  the  1987 
SIC  system  and  thus  be  able  to 
determine  which  firms  are  small 
businesses.  SBA's  intent  is  to  make  Its 
size  standards  compatible  with  the  1987 
SIC  system,  not  to  initiate  any  size 
standard  changes. 

EFFEcnvE  date:  July  l,  1987. 

Address  Comments  to:  Gary  M. 
Jackson,  Director,  Size  Standards  Staff. 
1441  "L"  Street.  NW,  Room  601,  U.S. 
Small  Business  Administration, 
Washington.  DC  20416. 

FOR  FURTHER  INFORMATION  CONTACT: 

Alan  Odendahl,  Economist,  (202)  653- 
6373. 

SUPPLEMENTARY  INFORMATION:  On 

January  6, 1987,  SBA  issued  an 
emergency  interim  final  rule  in  the 
Federal  Register  (52  FR  397)  which 
modified  its  size  standards  to  conform 
with  the  revision  of  the  Standard 
Industrial  Classification  (SIC)  System 
which  went  into  effect  on  January  1, 
1987.  The  Office  of  Management  and 
Budget.  Executive  Office  of  the 
President,  extensively  modified  the 
industrial  classification  system  in  use 
since  1972  (see  51  FR  35170,  October  1, 
1986)  effective  January  1, 1987. 

The  interim  final  rule  also  requested 
public  comments  on  the  suitability  of  the 
emergency  interim  standards  becoming 
final  size  standards.  The  comments 
were  to  be  limited  to  industries  or  part 
of  industries  which  experienced  changes 
in  classification  under  OMB's  SIC 
revision. 

As  indicated  in  the  January  6, 1987, 
notice,  the  economic  statistics  which 
SBA  usually  relies  upon  for  setting  size 
standards  will  not  be  available  under 
the  1987  SIC  system  for  some  years.  In 
place  of  statistics  on  the  size 


I  .■....- 

Fedwl  Regiiter  /  Vol.  53.  No.  101  /  Wednesday.  May  25.  1968  /  Rules  and  Regnlations 


distribution  of  finns  in  transferred 
industries  or  segments  of  industries, 
SBA  relied  on  the  size  of  the  industry  (or 
portion  of  industry)  transferred  or 
retained,  as  measured  by  former  dollar- 
value  of  sales  or  Government 
procurement  (In  thoseindustries  where 
Federal  procurement  is  an  important 
consideration,  procurement  took 
precedence  over  sales.)  Accordingly, 
three  decision  rules  were  applied. 

(IJ  If  a  1987  SIC  code  was  created 
from  all  or  any  components  of  a  single 
former  SIC  code,  the  size  standard 
asaociated  with  the  former  SIC  code  is 
carried  over  to  the  new  code.  (This 
includes  unchanged  industries  merely 
renumbered  with  a  new  code.) 

(2)  A  new  or  revised  SIC  code  may  be 
formed  from  all  or  component  parts  of 
two  former  SIC  codes.  If  both  former 
codes  have  ^  same  size  standard,  that 
standard  is  ased.  If  the  size  standards 
differ,  the  standard  of  the  indtistry 
component  having  the  larger  dollar- 
value  of  sales  [ot  the  larger  dollar-value 
of  procurmnent  if  procurement  is    j 
important)  is  adopted.  ' 

(3)  A  new  or  revised  SIC  code  may 
have  been  formed  from  three  or  more 
former  SIC  codes,  or  components  of  SIC 
codes.  If  all  of  the  former  industries 
have  a  common  size  standard,  that 
standard  is  applied  to  the  new  SIC  code. 
Otherwise,  the  size  standard  of  the 
component  or  combination  of  j 
components  which  accounts  for  the' 
largest  dollar-value  of  sales  (or  dollar- 
value  of  Government  procurement,  if 
si.<Qnficant)  is  used. 

Although  299  4-digit  SIQ  industries  in 
the  1987  SIC  system  represent  either 
new  codes  or  changes  in  coverage  due 
to  transferred  components,  there  are 
only  33  components  of  these  new  codes 
which  received  a  different  size  standard 
in  the  January  6, 1987,  emergency 
interim  role.  All  of  these  represented 
transferred  or  retained  components 
which  had  a  smaller  dollar-value  of 
sales  or  procurement  in  their  new  SIC 
industries  than  another  component  or 
combination  of  components  which 
carried  a  different  size  standard. 

AH  the  other  components  making  up 
the  299  new  SIC  code  either  followed 
Decision  Rule  1, above  in  carrying  over 
the  former  size  standard,  had  a  common 
size  standard  with  other  components,  or 
represented  the  larger  dollar-value  share 
of  sales  or  Federal  procurement  when 
compared  with  other  combinations  of 
components. 

Detailed  descriptions  of  the  1987  SIC 
codes  and  all  components  comprising 
them  can  be  found  in  the  1987  SIC 
Manual,  which  was  published  by  the 


Office  of  Management  and  Budget  in 
September  1967.  (It  may  be  ordered  from 
the  National  Technical  Information 
Services.  5285  Port  Royal  Road. 
Springfield.  Virginia  22161:  Accession 
No.  PB  87-10(]012  ($36.00).) 

Separately,  since  the  Interim  Final 
Rule  was  published,  the  size  standard 
for  Agricultural  Production — Livestock. 
SICs  0212-^291.  except  0211  and  0252. 
was  changed  to  $500jCX)0  to  comply  with 
Public  Law  99-272,  approved  April  7. 
1968.  (A  final  rale  stating  this  correction 
was  published  in  the  Federal  Register  on 
June  8. 1967—52  FR  21497.)  Finally,  the 
second  sentence  of  footnote  9 
(previously  footnote  8)  in  the  table  of 
size  standards  was  deleted  pursuant  to 
an  opinion  of  SBA's  General  Counsel 
dated  July  3. 1980.  that  this  sentence 
"can  have  no  legal  application." 

Public  CoDunents 

Only  two  comments  addressed  the 
subject  of  the  January  6. 1987.  notice. 
One  comment  called  attention  to  a 
typographical  error  designating  a  $500 
size  standard  for  SIC-8731  rather  than 
500  employees.  This  error  has  been 
corrected.  The  other  recommended  a 
clarifying  footnote  to  SIC-6531.  Such  a 
footnote  appears  in  this  regulation  as 
footnote  15  to  the.table  of  size 
standards. 

Although  seven  others  sent  letters 
pertaining  to  the  January  6, 1987,  notice, 
none  of  the  seven  addressed  the  subject 
matter  of  the  netice.  Four  engineering 
firms  were  unaware  of  the  current  size 
standard  for  engineering  services  and 
thought  SBA  was  proposing  a  change. 
One  firm  opposed  any  mass  change  of 
size  standards  on  the  basis  of  the  cost  to 
revise  lists  of  eligible  firms.  One 
association  and  one  Federal  agency 
presented  their  position  on  a  particular 
size  standard  not  affected  by  this 
regubttioD. 

CompHanee  WHh  Executive  Order 
12291,  Regulatory  Flexibility  Act  and 
Paperwodk  Reduction  Act 

The  final  rale  defines  which  firms  are 
eligible  to  receive  SBA's  assistance, 
including  eligibility  to  bid  on  Federal 
contracts  set  aside  for  exclusive  small 
bosiness  bidding.  SBA  has  determined 
that  this  regulattoo  is  not  a  major  rale  as 
defined  by  Executive  Order  12291. 
because  it  is  net  expected  to  have  an 
economic  impact  of  $100  million  or 
more. 

The  rale  modifies  the  existing  ^A's 
standards  to  make  them  compatible 
with  the  1967  Standard  Industrial 
Classification  (SIC)  System  established 
by  the  Office  of  Management  and 


Budget  The  intent  was  not  to  initiate 
any  size  standard  changes,  but  to  assign 
existing  size  standards  to  similar 
industries  as  developed  in  OMB's  SIC 
change.  For  most  hidustriea  there  was 
no  SIC  change  or  the  only  change  was  in 
the  SIC  descriptive  number  and/or  title. 
In  only  33  industries  was  a  size  standard 
actually  changed. 

For  approximately  7.7  million 
businesses  snbject  to  SBA's  size 
standards,  it  is  estimated  that  only  55 
businesses  would  lose  small  business 
eligibility  due  to  this  rale,  while  382 
firms  would  gain  eligibility.  Among 
those  losing  eligibility  are  25  retail  firms. 
Among  those  gaining  eligibility  are  352 
Freight  Forwarding  Arrangement  (SIG- 
4731)  firms. 

A  small  percentage  (about  2  percent) 
of  small  finns  avail  themselves  of  SBA's 
financial  assistance,  and 
overwhelmingly  these  are  firms  far 
below  SBA's  size  standards.  Thus  it  is 
doubtful  if  this  rule  nhnngp  will  have 
any  impact  on  firms  seeking  SBA's 
financial  assistance. 

Set-aside  procurements  are  9.7 
percent  of  the  total  dollar  value  of 
Federal  procurements.  It  is  estimated 
that  no  more  than  five  firms  would  incur 
some  degree  of  negative  impact  by 
•  losing  their  small  business  status  for  set- 
aside  contracts.  For  those  gaining 
eligibility,  we  estimate  that 
api»oximately  10  such  firms  will  seek  to 
bid  in  competition  with  other  small  firms 
for  set-aside  contracts  totaling  not  more 
than  $15  million. 

SBA  certifies  that  this  rale  would  not 
be  likely  to  result  in  a  major  increase  in 
costs  or  prices  to  the  Federal 
Government  or  the  firms  involved,  nor 
would  it  have  a  significant  adverse 
effect  on  the  United  States  economy. 

SBA  certifies  that  this  rale  will  not 
have  significant  adverse  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  tiie  Regulatory 
Flexibility  Act  5  U.S.C.  601.  et  seq. 

The  legal  basis  for  this  final  rale  is 
sections  3(a)  and  5(b)(^  of  the  Small 
Business  Act  15  U.S.C.  632(a)  and 
634(bK6).  There  are  no  Federal  rales 
which  will  duplicate,  overlap  or  conflict 
with  this  final  rule. 

SBA  certifies  that  this  rale  contains  no 
reporting  or  recordkeeping  requirements 
which  are  subject  to  the  Paperwork 
Reduction  Act  44  U.S.C.  Chapter  35. 

Lists  of  Subjects  in  13  CFR  Part  121 

Administrative  practice  and 
procedure.  Government  procurement 
Government  propoty.  Grant  pro-ams- 
business.  Loan  programs-business. 
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Recording  and  recordkeeping 
requirement  Small  business. 

Accordingly.  13  CFR  Part  121  is 
amended  as  follows: 

PART  121-(AMENDED] 

1.  The  authority  citation  for  Part  121  of 
13  CFR  continues  to  read  as  follows: 

Authority:  Sees.  3(8)  and  5(b)(6).  Small 
Business  Act  15  U.S.C  632(a)  and  634(b)(6). 

2.  Table  2  in  §  121.2(d)(2)  is  revised  as 
follows: 

Table  2— Final  Rule  Size  Standards 
BY  SIC  Industry 


SIC 


DMcnpSon— <N.EC. 
^  ,rto(  ElMWhOfO 


SiC  Cods  m  1967. 
Not  Used  m  1972) 


Size 

_^_  in 
nufntMM  of 
ecnptoyan 
or  milooi 
(XdoHare 


FmalRule 


DIVISION  A— AGRICULTURE 


Major  Group  01— Agricuitural  Produdion-Crope 


0111-0191. 


'$0.5 


Major  Group  02— Agricultural  Production— Livestock 
and  Animal  Specialities 


0211 

Beef  Catlie  Feedlots 
(Custom). 

$1.0 

0212-0291  .„.. 

Uvestodt  and  Animal 
Specialties.  Except 
0211  and  02S2. 

$0.5 

02S2  .. 

Ctiidien  Eons 

SI  0 

Major  Group  07— Agricultural  SenAoes 


AN  SICs.. 


$3.5 


Major  Group  06— Forestiy 


All  SICs.. 


$3.5 


Major  Group  09-FisNng.  Hunting,  and  Trapping 


All  SICs- 


$2.0 


Oiviaion  B— Mining 


Major  Group  10-Metal  Mining 


1011 

Iron  Ores . 

500 

1021 

500 

1031...... 

Lead  and  Zinc  Ores...... 

500 

1041 

Gold  Ores 

500 

1044 

Silver  Ores „ 

500 

1061 

FenoaSoy  Ores. 
Except  Vanadium. 

500 

1061 

$3.5 

1094 

UraniunvRadNinv 
Vanadium  Ores. 

500 

1099 

Miscellaneous  Metal 
Ores.  NE.C. 

500 

Major  Group  12— Coal  Mining 


1221* 

Bituminous  Coal  and 
UgnUe  Surface 

Mining. 

500 

1222* 

Bituminous  Coal 

600 

Table  2— Final  Rule  Size  Standards 
BY  SIC  Industry— ContirHied 


SIC 

^  rmt  ci9Winei« 

CISBiifiod.  *  *  New 
StC  Code  in  1087. 
Not  Used  in  1972) 

Size 

standwdsm 

number  of 

ofdoNws 

Final  Rule 

1231* 

1241* 

Antttradle  MMng 

Coal  Mining  Senioes.... 

500 

$3.5 

Major  Group  13— Oil  and  Gas  Extraction 


1311 

Crude  Petroleum  and 
Natural  Gas. 

500 

1321       

Natural  Gas  Liquids 

500 

1381 

Drilling  Oil  and  Gas 
Wens. 

500 

1382 

OH  and  Gas  Field 
Exploration 
Sen«ices. 

$3.5 

1389 

Oil  and  Gas  Fteld 
Senioes.  N.E.C. 

$3.5 

Major  Group  14— Mining  and  Ouanying  of 
Nonmetallic  Minerals,  Except  Fuels 


1411 — 

Dimension  Storw 

500 

1422.™ 

Crushed  aixl  Broken 
Umestone. 

500 

1423 

Cnnhed  and  Broken 
Granite. 

600 

1429 

Cnished  and  Broken 
Stone,  N.EC. 

500 

1442 

Constnwtion  Sand 
andGraveL     . 

500 

1446 

Uxlustrial  Sartd 

500 

1455 

Kaolin  and  Ban  Clay..... 
Cisy,  CBTtmic,  sod 

600 

1459 - 

500 

Refractory  Minerals, 

N.E.C. 

1474 

500 

Borate  Minerals. 

1475 

PtKMphate  Rock 

600 

1479 

Cttemicaland 
Fertilizer  Mineral 
Mining,  N.E.C. 

600 

1481 

Nonmetallic  Minerals 
Services,  Except 
Fuels. 

$3.5 

1499 

Miscellaneous 

500 

NonmetaWc 

Minerals,  Except 

Fuels. 

DIVISION  C-CONSTRUCTION 


Major  Group  15— Buikjing  ConstniCtkx)— General 
Contractors  and  Operative  BuiWers 


1521 

Getwral  Contractors— 
Single-Family 
Houses. 

$17.0 

1522 

$17.0 

ResMenlial 

Buikjings.  Other 

Than  Single-Family. 

1631 

$17.0 

1541 

$170 

Industrial  BuikHngs 

1542 

General  Contractors— 
NonresMential 
R«iiMings.  Other 
Than  Industrial 
Buikjings  and 
WaretKXwes. 

$17.0 

Table  2— Final  Rule  Size  Standards 
BY  SIC  Industry— Continued 


SIC 


Descriptk)n-(N.E.a 
*■  Not  Elaewt>ere 

oasaified.     ^  Nww 
SIC  Code  in  1987, 
Not  Used  in  1972) 


Size 

m 

numtMrof 
empkjyees 
or  mnons 
of  dollars 


Fintf  Rule 


Major  Group  1»-Ha«vy  ConskucUon  Other  Than 
Building  ConaSudton— Contractors 


1611., 

Highway  and  Street 

Except  Elevated 
Highways. 

$17.0 

1622       

$170 

1623.- 

Water.  Sewer, 
Pipeline,  and 
Communications 
and  Power  LJrte 
Constructiorv 

$17.0 

1629 

Heavy  Constnictton. 
Except  Dredgino. 
N.E.C. 

$17.0 

1629 „ 

Dredging  and  Surface 
Cleanup  Activitiaa  >. 

$0.5 

Major  Group  17— Constructton— Speciai  Trade 
Contractors 


1711 

Pkjmbing.  Heating, 
and  Air<:ondttk>nlng. 

$7.0 

1721 . 

Painting  and  Paper 
Hanging. 

VA 

1731...„      .„. 

Electrical  Work 

$7.0 

1741 

Masorwy,  Storte 
Setting,  and  Other 

$7.0 

Stone  Worii. 

1742...„ 

> 

Plastering,  Drywall, 
AcoustKaland 
Insulatkyi  Work. 

$7.0 

1743 -. 

Terrazzo,  Tile,  Maible, 
and  Mosaic  Work. 

$7.0 

1751 _.... 

Carpentry  Work 

$7.0 

1752 

FkX)r  Laying  and 
Other  Fkxx  Work. 
N.E.C. 

$7.0 

1761.._ 

Roofing,  Skfng.  and 
Sheet  Metal  Work. 

$7.0 

1771 ._ 

$7.0 

1781 — 

Water  Well  Drilling.. — 

$7.0 

1791 

Stnjctural  Steel 

$7.0 

Erectkxi. 

1793 

Glass  and  Glazing 
Work. 

$7.0 

1794 

Excavation  Work 

$7.0 

1795         _    . 

Wrecking  and 
Demolition  Work. 

$7.0 

1796 

InstaNatton  or  Erectnn 
ofBuMmg 

$7.0 

1799 

Special  Trade 

$7.0 

Contractors,  N.E.C. 



Base  Housing 
Mairrtenance." 

$7.0 

DIVISION  D— MANUFACTURING  > 
Major  Group  20-Food  and  Kindred  Products 


2011... 

Meat  Packing  Plants 

Sausages  and  Other 

Prepared  Meat 

Products. 
Poultry  Slaugfiterkig 

arxj  1  Toceiing. 
Creamery  Butler 

500 

2013 

500 

201S*»-    -„ 
2021 

500 
600 
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Table  2— Finai.  Rule  Size  ST/mctARos 
BY  SIC  IftouSTRY— Continued 


2022- 


2024- 

2026.. 
2032.. 
2033- 


2034.. 


203S.. 


2037- 


2038- 


2041- 

2043- 

2044- 
2045- 

2046- 
2047- 
2048- 


2061. 


2062.. 
2053' 


2081- 

2062.. 
2063.. 
2084* 


2068- 


2087- 
2068* 

2074.. 
2075- 
207S- 


2077.... 


nanripMon    (N.LC. 


SIC  Code  in  1887. 
Not  Uead  in  1872) 


Natural,  f^ocessed, 

and  InwaHon 

Ctiaese. 
Otft  Condensed,  and 

Evaporalad  Dairy 

^oduds. 
Ice  Cream  and  Frozen 


Fnid  MRk...._ — ., 

Canned  SpedalOes. 
Canned  FnjHs, 

VegMaMes. 

Preserves,  Jams, 


Dried  and  Detiydratad 
Fnjits.  VegetaUes. 
and  Soup  Mxaa. 

Pidded  Fnjits  and 

Vagelabfes. 

Vegetable  Sauces 

and  Seasonings, 

and  Salad 

Dressings. 
Frozen  Fwits.  Fruit 

Jbioes.and 

Ves^taUes. 
Frozen  Specialties, 

N.E.C. 
Fhxjr  and  Other  Grain 

Mil  Products. 
Cereal  Breakiast 

Foods. 

Prepand  Flour  Miaes 

aodOoMBha. 
Wat  Com  Mttn^-_.»— 

Dog  and  Cat  Food 

PrepiMd  Feeds  and 

Faadlngwdtowf  tor 

Animals  antf  Fowls, 

Eacopl  Ooga  and 

CalB. 
Bread  and  Other 

Bafcarr  Pwducta. 

Except  CooUaa  and 

Crackers. 
CooUea  and  Crackers. 
Frozen  Bakery 

Prodydik  Except 

Brewi 
Cane  Sugar.  Eacapt 


Cane  Sugar  netWng.... 

Baot  Sa)^r 

Candy  and  Other 

Produda. 
Chnrotla  and  Cocoa 

Producta. 
Chawing  Gum 

owo  ■no  rvowvou 

Nuts  and  Seeds. 

vnmonV^OTf  %Jm  rams..... 

S^fOOTftOI  MMs 

V<BgataM»08IMa, 
Except  Com, 
Cottonaaedl  and 


Fats  and  Oils. 


Size 
iln 
numtMrof 
emptoyeea 
or  mmom 
o< 


Final  Rule 


500 


500 


500 

500 

1,000 
500 


500 


500 


500 

500 
500 

1,000 

500 
50(t 

750 
508 
500 


508 


750 
500 


500 

750 
750 
500 


500 

500 
500 

500 
500 

f.000 


500 


iMtiB  2— Fbml  Rule  Size  SrANOAMie 

BY  SIC  iNDUsmv— ConSnued 

Size 

SIC 

Daaalpaan    (HEC. 
-IMBaawhara 

SCOodaln~iS7, 
Not  Uaad  in  1972) 

standards  in 
number  of 

Of  nvnons 
of  doners 

FmalRuia 

2979.     

Sturtaning.  TaMe 
Ota.  Margadna^  and 
Other  EdWaFala 
andOt«.ll£C. 

790 

2082 

Malt  Bexaragaa    . 

500 

2083...- 

2084 „    . 

»*t» 

900 

utfy.^l—     R^W^^    ^^^ 

500 

Bandy  Spima. 

2085 _ 

OialHBdandBtandad 

750 

2086 ,. 

Bottled  and  Canned 
Soft  Orinlia  and 
Cwbonalad  VMars. 

580 

2087.-...    __ 

FtaMOdng  ExiraclB  and 
Fliwdng  Syrupai 
N.E.C 

500 

?091 

Cannad  and  Cured 

500 

nUirndSaafeoda. 

PrapandFtaabor 
Froan*  Fiah  and 

500 

*iaalooda 

2095 

Rftastfwl  CuHaa 

500 

2006* 

Polal»Oiipa.Cani 
Chipa,andSimiar 
Snacka. 

500 

2097 

Manufacfevadica 

500 

2008 

Macarani.  Spi«|wat. 
VarmicaiLand 
Noodtea. 

500 

2099.... 

HJE.C. 

500 

Major  Group  21— Tobacco  Productt 

2111 

1,000 

2121 

n^at 

500 

2131 . 

Che«i4ng  and  Smoking 
Tobacco  and  Snufr. 

500 

2141 

Tobacco  Stemming 
andRattylng. 

500 

MaiorGroup^22-Texlle  MM  Pioducts 

2211 

Mills,Conoa 

1,000 

2221 

Broadwoven  Fabric 
MiHs,  Manmade 
Filer  and  SiML 

500 

2231 _-. 

DiuaikMiwan  Fabric 
MMa,Wool 
(kKtodlng  Dyeing 
and  nniahing). 

500 

2241— 

Narrow  Fabric  and 

MMk  Cotton,  Wool, 
SiSc  snd  Mwnxto 
Ffeer. 

500 

2251 

Women'a  Ful-Langlh 
and  Knee  Leiiylti 
Hooiary,  Except 

500 

2252 

Hoalary.  N.E.C 

500 

2253...- 

tOwi  ^KrtBnvoflr  MMfe  ••— 

500 

2254 

KnK  Undanvear  and 

500 

2257.- _ 

WotI  njfw  Fflbnc  MRs .. 

500 

2258 

LacaandMtopKnH 

FabrteMMt. 

500 

291W    n. 

KnMinaMaBiN.EC 

500 

2281 

1,000 

8roKliM¥«n 

Fflbrics  of  Cotlon. 

Table  2— Final  Rule  Soe  Standards 
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Table  2— Final  Rule  Size  SrANOARoa 
BY  SIC  iNBUSZRy— Contimied 


SIC 


2282- 


2266- 

2273* 

2281.. 
2282- 


2204- 


2296- 
2297- 
2298- 

2299- 


Daacriplion— <I4.E.C. 
xNotr 


SIC  Code  in  1987. 
NatUaadinl972) 


FwMiaraof 

Broadwowen 

FiMcaof 

Mannwda  Filer  and 

Silk. 
Fnahers  of  Textiles. 

HEjC 

Carpets  and  Rugs 

▼any  Spfmang  MWs ...... 

Yarn  TawAal  ling. 

Throwing,  Twisting, 

and  Windhg  Mills. 
TTnad  MBa 


'Rrs  cord  and  ^tafca. 

Nonwovan  Fatirica 

%^9NBigv  ano  ^whro..... 
Textile  Gooda.  HJEJC— 


Sbe 
In 

number  of 
employaoi 
or  mMions 
ofdoHvs 


FinitRule 


500 


500 

500 
500 
500 


500 

1,000 

1,000 
500 

see 

500 


M^pr 


Group  23-rApparai  and  Other  Finished 
Made  From  Fabvtca  and  SlmAar  Materials 


29t1- 
2321- 
2322- 


2323- 


2325* 

2326* 
2329.. 

2331- 

2336- 

2337.. 
2339.. 

2341- 

2342- 


R^sn^  and  Boys* 

Suits.  Coals  and 

Overcoats. 
Man's  and  Boys' 

SMrts.  Except  Worii 

Shirts. 
Men's  and  Boys' 

Uhdanaaarand 


Men'k  and  Bbys' 


Mania  and  Boyar 
'  SaparalB  Trouaers 

widSlacfca. 
Men's  and  Boys' 

Wgric  Oottiin^ 
Msn's  and  Boys' 

Clothing,  N.E.C. 
Woman  s.  Mnaea » 

MdJuniVs 

Blou»6  end  SNrts. 
WofTwn  8,  MnsBS  * 

and  Juniors' 


and  Juniofs' Suits, 
Skkts^andCoala. 
woman  a.  Miaaaa . 
and  Junhm' 

;N.E& 


WOiTMn  S,  I 

DMranlwwd 


GUs'.  Cbidnn'a,  and 


Btouaaa^  and  Sbids. 
Qirta'.  CMkkonX  and 


N.EC. 
FurGaeda. 


Qtowaa,  Except  KnH 
and  Al  Leather. 


500 

500 

500 

500 
500 

500 
500 
500 

500 

500 

500 

500 

500 

500 
500 

500 


500 
500 


SIC 

OeaG(iption.-(N.E.C. 
-  Wca  EUawhero 

Chsaiflad;.*  =>  New 
SK  Code  in  1987: 
Morused-ln  1972) 

Size 
standards  in 
number  of 
employees 
ormwons 
of  dollars 

FmalRule 

3384 

2385 

Robes,  arxl  Qreaeing 

Gowns. 
Waiarprooi  Outerwear.. 
Leatbe*  and  Sheep- 

Lined  ClQttiing. 

Apparel  Belta..-.  — 

Apparel  and 

Accessories. .  N£.C 
Curtains  and 

Ompariaak 
Houaefumiahini^ 

Except  Curtaina  and 

Draperiaai 

Textile  Bag» 

Canvas  and  Related: 

Produats. 

andNov^ 

Stilebing.  and: 

Tusking,fo(  that 

TiadSb 
AutomotNe: 

TflOwingpk.Apparal 

FndinsphaDd 

Raiat^Produsla. 
ScbiMiMBcWnit 

EfnteoMofiMh 
FabricatedTaxtila. 
,    PraduQta..NC(ZL 

50a 
sno 

2386 

590/ 

3387... 

2389 

509 
500 

2391 

2392 

500 
500 

2393 

2884 

2996 

500 
508 

sea 

2199^ 

cno 

2997 

sea 

9fMM 

500 

Maior  Group  24-Uantaa»aad>\MaDd  Products^ 

EnapHFuRiiluw 

2411 

Logging, 

500 

a«ai 

SawmillMBd.PlMilna 
MiNa^.tBanaNt 

SOB 

2428™.      _... 

Hardwood  Dimanrian 

500 

2428 

Sawmills,NC& 

500 

aiai 

MiWwti 

SDOC 

2434 

Woodi  KMclisn 
Cabinets. 

500 

"" 

500. 

2438„     ..    .. 

! 

Softwood  Vennr  and 

Ptywoorti 

500 

2439 

StmcbranMowt^ 

500 

2441 

Nafled  andiLock 
Cornsi  Wowl'Boxea 
and  Shook. 

500 

2448. 

Woadinymin  md 

500 

SkUa. 

a448i„     

N.E.C. 

500 

a4w 

soe 

2452 

Prefabricated' Wood 
RiiKtttyaand 
(xNTiponantSh 

500 

2491 

Wood  ProwNVing.. ..»».. 

500 

2488* 

sno 

Products. 

2488 „.. 

wood-Products,  N:E.a. 

500 

Table  2— FiNALRwLE:Si2E.3rANOARoa 
B.Y  SIClNDUSmv— Gartinued 


SIC 


3512- 

2514.. 
2515- 

25T7- 

2ST9- 

2521- 
2522.. 

2531- 

2541- 

12542- 

2591.. 
2599- 


Daatiiptton.  (N.E.C 
mMQiBsawhere 

Oaasilied,  *  .>  I4ew 
SICCodftin'19B7. 
Not  Used  inl97a) 


WoodHousahokl 

Fumiturei 

Upholslerad. 
Metal  Houaahotd 

Fumitum. 
Mattresses. 

Foundations,  and 

Convertana  Beds. 
Wood  Teleyiskin, 

Radki.  Phonograph, 

and  Sewing 

Machine  Cabinets. 
HousehatdFumlturs, 

N.E.C. 
Wood  Office  Furniture. 
Office  Furniture, 

Except  Wood: 
Publii;B(iiMlng.and 

Related  Furniture. 
Wood  Office  and 

Store  Fixtures, 

Partitnns,  Shelving, 

and^Lodters. 
Office  and  Store 

Fixtures,  PartMons. 


Loskais,  Except 
Wood: 
Drapery  IKrdMare 


and>  Shades 
FumHurvandi  Fbduraet 
N.EC 


Size 

standards  in 

numtierof 


ori 

of  dollars 


FmalRule 


500 

500 

500 

5oa 

500 

500 
500 

500 

500 

500 

500 
500 


Table  2— FiNALRnkESnE  Standards 
9»  SIG  lN0usi«n*-Can1]nua(t 


aic 

QsaGdptiM»HN£.C. 

-  Not  Elaawttere 
Oaasiead, '  .New 

SIC.  CadKin  1887. 

NotUaad.iail9Ka) 

Size 
standards  in 

employees 
or  iiMuiks 
of  dollars 

Final  Rule 

2W9* 

Converted:  Paper  and 
Papartiatad 
Praducta.  N.E.& 

500 

Major  Group  27— Priming,  Putaiiahing.  and  Allied 
Indusuiea 


Major  Group  26-PapefantfANied' Products 


Mi^or  Qioap  29-FuraltijrB  and  Fixturea 


2S11. 


Wood;MouaahoN£ 
Pijmitore,  Except 
Upholatand 


5oa 


asifi- 

!2621„ 
2831- 
2652- 

2653- 

2655- 

2656* 

2897* 

2671* 

2872* 

2673* 
2674* 
2676* 

2676* 

267/* 
2678* 


PuUm 

Paper  Mitou 

PapeitM«Ma».-. 
Setup>llliportiaaRt 


Corrugated'  sat  9otkl 

Filer.  Bageaa. 
Filer  Cana,  Tubaa. 

Ortima,  and'SkiMai 

Produats. 
SanitaryiPoedi 

Containera,  Except 

Foumg. 
FoMingiPapaibewd: 

Bonssih  InsiudlnQ 

Sanitary^ 
PackaglnvPaparand 

intMtlaa^  irim^ 

GoiMBdiand 


Coated<and! 

Laminated- Paper, 

N.EC. 
Plasttos.Failt.and. 

Coated.  Paper  Baga. 
Uncoated.  Paper  and 

MuWwall  Baga. 
DieOjt  Paper  and 

Papadiaacdiand 

Cardboard. 
Sanitary^  Paper 

Produats. 

Envalopea..-. ....... 

Stattonor^.Tablela, 

MidiRaialad, 

Producta. 


750 
750 
750- 
500 

500 

500 

750 

730 

500 

500 

500 
500 

soa 

500 

500 

500 


awi 

Newspapara: 
Pubkatwig,  or 
Pubkahmg  and 
Printing. 

see 

37a!i 

Periadteair 

508 

PutaHahing,  or 

Publiahing,and 

Piintin^i                 ^ 

2731 

Baaliat  Pubiishin^  or 
PublittwiQi  and 
Printing, 

500 

2732 

500 

iffita 

Miicfllhinanin 

500 

PubNshing, 

2752..- 

Commaroisl  Pniling, 

LithogpMM. 

500 

27-54- -. 

GrsMva: 

500 

arao* 

^  ■■  ^^^m  ■■■■tat    n  ■'  ■  *l  ■  ■ 

wonSiMRnai  nrvian^ 
N.EG. 

500 

a7«« 

ManiloktSusineao 
Forms. 

500 

277.1 

Greetina,  Caida 

500 

2782.- -. 

Blankbooiia. 
andOawlcaa. 

500 

2789 

Bookbinding.and 
Related  WiMit 

500 

2791 - 

Typeaetting, 

SOO 

awe* 

Related  Samicaa. 

500 

Major  Group  28— Chamiaala  and:  Allied  Products 


2812 

Oilfcallaa  aad-Chtorina.-. 

1,000 

2813 

IndustriabOaaas 

1,000 

2846. 

1,000 

2818- -. 

InduaMitilnarganla. 
Chomiialat  NieC. 

1,000 

2821 

p  laNK*  pwnnaiat 
SynthetiaReaina, 
and 

Elastomers. 

750 

2822 

Syntbeds.  Rubber 
(Vuteaniz«ble 
Elaatomacs). 

1.000 

2829 

Caiulaais  Manmade 
Fiiera. 

1,000 

2824 

Manmada  Organic 

1.000 

Fiiera*.  Excapt 

CeHutosic. 

2898 — 

Medi8inal>Ghamwals 
sndBotsncal 
Produaia. 

750 

2834 

Ptiannacautiaal- 
Prepaiatiena. 

750 

2836* 

In  Vitn-andiln  Vivo 

Oiagpoaiic. 
Subatancaa. 

500 

2838* 

DHIagralProducta^ 
Except  Diagpoottc 

MO 

18826 


Fedwral  Register  /  Vol.  53.  No.  101  /  Wednesday.  May  25,  1988  /  Rules  and  Regulations 


/Vol.  53,  Ng  101  /  Wednesday.  May  25.  Ifl88  /  Rules  and  Regulations 


18827 


18826        Fedwal  Register  /  Vol.  53.  No.  101  /  Wednesday.  May  25.  1988  /  Rules  and  Regulations 


/  Vol.  53.  Na  101  />  Wednesday.  May  25,  1988  /  Rules  and  Regnlattons 


18827 


Table  2— Final  Rule  Size  Standards 
9Y  SIC  Industry— Continued 


SIC 


2841 


2842.. 


2843. 


2844_ 

2851.. 

2861  „ 
2865- 


2869- 

2873_ 
2874.. 
2875.. 

2879- 


2891. 


2892- 
2893- 
2895- 


2899- 


Oaacflption— (N.E.C. 

=  Not  Elaewiiere 
Cteaifwd.*  =  New 

SICCode  in  1987. 

Not  Used  in  1972) 


Soap  and  Other 
Detergents,  Except 
Spebatty  Cleaners. 

Spedaily  Cleanirtg. 
Polishing,  and 
Sanitaiion 
Preparations. 

Surface  Active 
Agents,  Rnishir>g 
Agents.  Sulfonated 
Oils,  arx)  Assistants. 

Pertumes,  Cosmetics, 
and  Other  Toilet 
Praparaliorts. 

Paints,  Varnishes, 
Lacquers,  Enamels, 
w)d  AKed  Products. 

Gum  and  Wood 
Chemicals. 

Cycfcc  Organic  Crudes 


and  Organic  Dyes 

and  Pigments. 
Industrial  Organic 

Chemicals.  N.E.C. 
NUrogoixiuB  Fertilizers. 
Phosphatic  Fertilizers .. 
Fertilizers,  k«xing 

Only. 
Pesticides  and 

Agricultural 

Chemicals,  N.E.& 
Adhesivesand 

Sealants. 
Explosivas 
rTwiDng  wwk. 
Carton  Blacfc 
Chemicals  and 

Chemical 

N.E.C. 


Size 
stanoaros  n 

number  o( 
employees 

or  I 

0(( 


Final  Rule 


750 


500 


500 


500 

1 


500 

500 

750 

1,000 

1.000 
500 
500 

500 

500 

7S0 
500 
500 
500 


Industrids 

2911 

2951-. 

1  uumuuiii  nvnnny  *.»« 
Asphalt  Paving 

Mixtwes  and  Blocfca. 
Asphalt  Fells  WKl 

Coatlr>gs. 
Lubricating  Oils  and 

Greases. 

and  Coal.  N.E.C. 

1,500 
500 

2952- 

2992 

2999 

750 
500 
500 

Maior  Group  30— Rubber  and  MisceKaneoua 
Products 


Plastics 


3011.- 
3021„ 
3052*- 
3053V 

soer. 
3oee_ 


Tires  and  Inner 

Tubes.* 
Rubber  ar«1  Plastics 

Footwear. 
Rubber  wid  Plastics 

Hoae  Mid  Belting. 
Gaafcata.  Packing,  arfd 

Seaing  Oevloaa. 
Molded,  cjifeudod. 

MechMsctf  Rubber 
Goods. 
raoncano  Huboar 
Products,  N.E.C. 


1.000 

1.000 

500 

500 

500 

500 


Table  2— Final  Rule  Size  Standards 
BY  SIC  Industry— Continued 


SIC 

DescripbonHNEC. 

=  ivoi  tisewnera 
Classified.  *  »  New 

SIC  Oxle  in  1987. 

Not  Used  in  1972) 

Stoi^ 
standards  in 
number  o( 
emptoyyet 
or  mMons 
aHMIm* 

Final  Rule 

3081' 

3082* 

3083*     - 

3084*-     

3065*.. 

3086* 

3087* 

3088* 

Unsupported  Plastics 
Rim  and  Sheet 

1   1...—  im  mt  m  mA  m  lA     ^—            .' 

Profile  Shapes. 
Laminated  Plastics 

Plate,  Sheet,  and 

Profile  Shapes. 

Plastics  Pipe -.. 

Plastics  Bottles- 

Plastics  Foam 

Products. 
Custom  Compoundmg 

of  Purchased 

Plastics  R«s»ns. 
Plastics  Plumbing 

Fixtures. 
Plastics  Products, 

N.E.C. 

500 
500 
500 

500 
500 

500 

500 
500 

3089* 

500 

Mator  Group  31— Leather  and  Leaiwr  Pmrtuds 

3111 

Leather  Tanning  aiid 

Finishing. 

500 

3131 

Boot  and  Shoe  Cut 

Stock  and  Findkigs. 

500 

3142,,.:. 

Houae  SIppers 

500 

3143 -.„ 

Men's  Footwear. 
Except  Athletic. 

500 

3144.       

Women's  Footwear. 
Except  Athletic. 

500 

3149- 

Footwear,  Except 
Rubber.  N.E.C. 

500 

3151.      ._ 

Leattter  Gloves  and 

500 

Mittens. 

3161 

Lugg»9e - 

600 

3171 

Women's  Handbaga 
and  Purses. 

500 

3172 

Personal  Leather 
Goods.  Except 

artd  Purses. 

500 

3199.    „       „ 

Lecher  Goods, 
N.E.C. 

500 

Maior  Group  32— Stone.  Clay.  Glass,  and  Concrale 
Products 


3211 

Flat  Glass 

1,000 

3221 

Glass  Contalnars 

750 

3229 

Pressed  aiK)  Blown 
Glass  and 
Glasawwe.  N.E.C. 

750 

3231 

oi  Purchased  Glaas. 

500 

3241 

Cement.  Hydraulc..— ... 

750 

3251 

Brick  and  Structural 
Clay  Tile. 

500 

3253 

Ceramic  WaH  and 
Floor  TMe. 

500 

3255 

Clay  Refractories 

600 

3259 _ 

Stnjctural  Clay 
Products.  N.E.C 

600 

3281 

VHraoua  China 
Plumbing  Fixtures 
aitd  China  ar)d 
Earthenware 
FitlingsMd 

Accessories. 

750 

3262. 

VMrwMS  CNna  TtfM 
Mid  KNchen  Arttolea. 

600 

Table  2— Final  Rule  Size  Standards 
BY  SIC  Industry— Continued 


Table  2>— Final  Rule  Size  Standards 
BY  SiC  Industry— Continued 


Size 

sic 

Oesciiplion-<N.E.C. 

=  Not  ElaawtMra 
Ciassifiad.*  >  New 

SIC  Coda  in  1967. 

Not  Used  in  1972) 

sianoaras  si 
numbarof 

of  dotars 

FnalRule 

3263.-..    - 

(Whiteware)  Tk)la 
and  Kiichwi  Artictes. 

500 

3264 

KoroaiaHi  ciecvicai 
^upptei. 

500 

3269 

Pottery  Products. 
N.E.C. 

,500 

3271 

Concrete  Blocfc  and 

Brick. 

500 

3272.-    -. 

Cortcrata  Products* 
FxcepI  Btock  and 
Brick. 

500 

3273 

Ready  Mixed 
Concrete. 

500 

3274 

Lima 

600 

3275 

Gypaum  Produda 

1,000 

3281 

Cut  Stone  and  Slona 
Products. 

500 

3291 

600 

3282 

Asbestos  Products 

750 

3296 

Minarala  wid  Eartha, 
Ground  or 
Otherwise  Treated. 

500 

9296 

Mineral  Wool 

750 

3297 

Nonday  Refractotlaa..- 

750 

3299 

Nonmoianc  Manarai 
Products.  N.E.a 

500 

as'.-. 

DeseripKMitHN.EC. 
=  NoMDsaMrtiero 

OasaiflM;*  -New 
SIC  Gods  10  1987, 
Nor  Used  in  1972) 

Size 

standards  in 
number  of 

ormMions 
of  dollars 

Final  Rule 

3386 

3357 

3363* _. 

3364* 

aass*-, 

3366* 

aafiL _ 

3969 

Rolling.  Drawing,  and 
Bdiudktgat 
NoMerroua  Metals, 
Exoept  Goppar  and 
AkMUnam. 

Insulating  of- 

NontBROMaWm. 
Aluminum  0I» 

Castings. 
NontemMsOie- 

GatfinBa,  Except 

Ahjminwt 

CopperFoundrar 

Nonferroua  Foundnas, 

EJcap*^  Aluminum 

and  Copper. 
Maw  Heal  Treating — 
PrimaryMaial 

Products,  N.Ea 

750 

1,000 

500 
500 

500 

500 
500 

750 
7S0 

Mifor  Group>34— FataNcalad  Metal  Products.  BicaiM 
Machinery  and  Tranaportalian  Equipment 


Mi4or  Group  33— Primwy  Metal  Industries 


3312 

Steel  Works,  Blast 

1.000 

Furnaces  (InckMflng 

Coke  Ovens),  and 

Rolling  Mila. 

3313 

ElectrometaHurgicai 
Products,  Except 

750 

3315    

Steel  Wiredrawing 
and  Steel  Nais  and 
Spikea. 

1.000 

3316 

Cnkl-Rolled  Steel 
Sheet  Strip,  and 
Bws. 

1.000 

3317— 

Steel  Pipe  and  Tubes  .- 

1,000 

3321 

Gray  and  DucUle  Iron 

500 

Foundries. 

Malleable  Iron 
Foundries. 

600 

3324 

Foundries. 

600 

3325 

Steel  Foundries, 

500 

N.E.C. 

3331 

1.000 

3334 

Primary  Productkm  ol 
Akjmlnum. 

1.000 

3339 

750 

Refining  of 

Nonferroua  Metals. 

Except  Copper  and 

Akiminum. 

3341 

Secondary  SmeMng 
andRelMngof 
Nonferrous  Metals. 

500 

3351 

Roling,  Drawing,  and 

760 

3353-      

AkimirKjm  Sheet, 
Plata,  and  FoL 

750 

3354 „ 

Akjminum  Extnided 
Products. 

750 

3365 

Akjfninum  RoNnQ  and 
Drawing.  NXC. 

750 

3411 

MaiaiaMa-. 

1.000 

3412 

Metal  Shipping 
Barrela,  Dnsns. 

Kegs,  Hid  Pais. 

3421 

Cutteri^ 

Hand  wd  Edge  Tools, 
Excepf  Machine 

500 

a4S3<.-..- 

500 

Toalawid 

Handaawst 

3425 

Ssw  Blades  and 
HandsMifs. 

500 

3429 

Hardware,  N,E.C 

508 

3431..: 

Enwnsled  Iron  and. 

750 

1    Metal-Sanitary 

Ware. 

3432 „. 

Plumbing  Fixture 
FftUnga  and  Trimt 

500 

3433 

Heating^^Equipmanl. 
Except  Eleeltie  and 

506 

— 

Wavm  ■  Air-  Purruces. 

3(41.... „ 

Fabricaled  Stnjctural 
MataL 

500 

3442 

Metal  Doers,  Sash, 
Framaa,  MokHnoi 
and  Trim. 

500 

3443 _ 

Fabwcalad  PIrte  Wort( 
(BoilerShopa). 

500 

3444.- _ 

ShaM  Metal  Wori( 

500 

3446 „ „ 

i 

Architectural  and 
Ornamental  Metal 
Wofk. 

500 

3448 ._ 

Prefabricated  Metal 
BuiUings-and 
Compananls. 

500 

3449 

Miscellanaoua 
StnKturat;  Metal 
Wwfc. 

500 

3451 

Screw  Machine 
Products. 

500 

3452 _ 

Bolts.  Nuts,  Screws. 
Rimais.  Mid- 
Washers. 

500 

3462 -. 

konand-Staa^ 
Pogliiga. 

500 

3463 . 

500 

3465 

AutomoUvaStwipings. 

500 

3466 

Crowns  and  Ctoaures ... 

500 

Table  ?— Final  Rule  Size  Standards 
BY  SIC  Industry— Continued 


Size 

DeecripHorMN.E.C. 

standards  in 
number  of 

SIC 

SIC  Code  in  1907. 

or  mHbons 

Not  Used  in  1972) 

of  dollars 

FmalRule 

3469..-. „ 

Metal  Stampings, 
N.E.C. 

500 

3471 

Electroplating.  Plating. 
Polishing, 
Aiudiijng,  and 
Cokxing. 

500 

3479 

and  AHied  Sendees. 
N.EC. 

500 

3482.. 

Small  Arms 

Ammunillon. 

1,000 

3483 

Ammunition.  Becept 
ftirSmaM  Arms. 

1.500 

3484 

SmaH  Arms 

1,000 

3489 

Ordnance  and 
Accessories.  N.E.C. 

508 

3491* 

Industrial  Vah«es 

500 

3492* 

Fluid  Power  Vslves 

500 

and  Hose  Fittings. 

3493 .;.„. 

Steet  Springs,  Except 
Wire. 

500 

3494 _ 

Valves  and  Pipe 
Fittings,  N.E.C. 

500 

3495... 

Mfita  Springs 

500 

3496 

Fabficalad  Wire 
Products. 

500 

3487 

Metal  Foil  and  LmI 

500 

3498 „ 

FabHeated:Pjpeand 
Pipft  Fittings. 

500 

3499 

Fabricatad  MetaJ 

500 

Products,  NEC. 

Major  Group  35— Industrial  and  Commercial 
Machinate  andi  Computer  Equipment 


361 V 

Steam,  Gas,  and 

1  000 

HydrauKaTurtjines, 

andTuctirw 

Generator  Set  Units. 

3519 - 

Internal  Combustion 
Engines,  N.E.C. 

1.000 

3523 

Farm  Machinery  and 
EquipmenL 

500 

3524 

Lawn  andiQarden 
Tractois  and  Home 
Lawn  and  Garden 
Equipment 

500 

3531 

ConstruetiOA 
Machinery  and 
Equipment. 

750 

3532 

Mining.  Machinery^  and 
Equipment  Except 
Oil  and.  Gas  Field 
Machinery  and 
Equipment 

500 

X'iXt 

Oil  and  Gas  Field 
Machinery  aiKl 
Equipntent 

500 

3534'. 

ElevaUjiS-and  Moving 
Stairways. 

500 

3535 

Con»e)#ni 
eqnpmenc 

500 

3536 

Overhead  Traveling 
Craneai  Hoists,  and 
MorK)raip  Systems. 

500 

3537 

lndustrtBLT>ucta. 
Tractors  TWara, 

and'*awlieis 

750 

3641 

MtoaMne  lloeia,  Matitf 
Cutting  TVpes. 

500 

Table  2— Final  Rule  Size  Standards 
BY  SIC  Industry— Continued 


Size 

SIC 

DescriptkxMN.E.C. 

=  Not  Elsewhere 
Ctaasrfied.*  =  New 

SIC  Code  in  1987, 

star>dardsin 
number  of 
emptayees 
ormilMons 

Not  Used  in  1972) 

of  dollars 

FnalRule 

3542 -. 

Machine  Tools,  Metal 
Forming  Types 

500 

3543*.. _. 

Irylustrial  Patterns 

500 

3544 

Special  Dies  and 
Tools,  Die  Sets, 

500 

Jigs  snd  Fixtures. 

snd  industnal  Mokls. 

3545 

Cutting  Tools, 
Machine  Tool 
Accessories,  and 
Machinisu' 
Precision  Measuring, 
Devices. 

500 

3545 _. 

Power-Oriven 
Handtools. 

500 

3547 

Rolling.  Ma  Machinery 
and.  Equipment 

500 

3548* 

500 

WeMingand 

SoMering 

Equvsment 

3549 

Metalwori(ing 
Machinaty.  N.E.C. 

500 

3552 

Textle  Machinery. 

Wpodwrykina 
Machinery. 

500 

3553 

500 

3564 

Paper  Industries 
Machinery. 

500 

3555 

Printing  Trades 
Machinery  and 

500 

Equipment 

3556*...- 

Food  Products 
Machinery. 

500 

3559 

Special  Industry 
Machmery,  N.E.a 

500 

3561 

Equ^ment 

500 

3,«i«? 

BsN  and  Roller 
Bearings. 

750 

3563 „ 

Air  and:  Gas 
Compressors. 

500 

366* 

Industrial  and 

500 

Commercial  Fans 

and  Otowers  and  Air 

Purificatien 

Equipment 

3565* 

Speed  Changars, 
inouainai  >  Mign- 

500 

3806 

500 

Spaed  Drives,  and 

Gears. 

3867 

Industnal  Process 

500 

Furnaces  and 

Owens. 

3568 - 

Mechank^al  Power 
Tranamiaalon 
Equipment:  N.E.C. 

500 

3669 — 

Machinery  and 
Equipmaiit  N.E.C 

500 

3571* 

Electronic  Camputars - 
Computer  Storage 
Devtcaa. 

1  000 

3578* 

t.ooo 

asTST 

Campvtap  Harminala 

Computer  Paripheivl 

1,000 

3577* „ 

1,000 

Equlpntent  N.E.C 

3578* 

Call  uHlkiy  and 
MacMnaa,  EMcept 

1,000 
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Table  2— FirtAL  Rule  Size  Sta»n)aros 
BY  SIC  Industry— Continued 


Size 

SiC 

Oncflplion— <N.EC 
=  Not  ElaewtMre 

OMaMM.*  »New 
SIC  Corto  in  1987, 
Not  Used  in  1972) 

standsfdi  in 
number  of 
wnptoyaM 
Of  fiMons 
ofdoMirs 

Final  Rule 

3579 

Offioe  Machines, 
N.E.C. 

500 

3581 __ 

Automatic  Vendmg 

Machines. 

600 

3582 

Conimerciall.aundry, 
Orydeaning,  and 
Pressing  Machinea. 

500 

3585..   . 

Air-CondWoning  and 

jTeo 

Wann  Air  IhMting 

EQupfnont  and 

CommefCMl  and 

fndustnal 

novnyBravon 

Equipment. 

3586 

Measuring  and 
DiBpongmg  Pumps. 

500 

3589 _. 

Serrice  Industry 
Machinery.  N.EC 

600 

3592.... 

Carturetors,  Pistons, 
Piston  Rings,  and 
Valves. 

500 

3«W __. 

Fluid  Po«Mr  Cyfinders 
and  Actuators. 

500 

3594* 

Fluid  Power  Pumps 
wd  Motors. 

500 

3596* .._ 

Scales  and  Batancaa. 
Except  Laboratory. 

500 

3599     

MustMand 
Conwiwrcifll 
Machinery  and 
Equipment,  N£.C. 

500 

Maior  Group  36— Eleckonic  and  Other  Electrical 
Equipment  and  Components,  Except  Computer 
Equipment 


.1fi1» 

Ponwr.  OsMwIion. 
and  Specialty 

750 

Tfanafof  fiMM  s^ 

3613 

SwHchgoif  and 
SwNchhnard 
Apparatus. 

750 

3621 

Motors  and                             1, 

Generators. 

000 

3624 

Cartnn  and  GraphNa 
Products. 

750 

MPS' 

Relays  and  Industrial 

750 

3629 

Electncallndustnal 
Apparatus.  N.EC. 

500 

3631 

Household  Cooking 

750 

3632 „... 

Household                              1 
Refrigerators  and 
Home  and  Farm 
Freezers. 

000 

3633 

Household  Laundry                  1 
Equipment 

000 

3634 

Electric  Housewares 
and  Fans. 

750 

3635 „ 

Household  Vacuum 
Cleaners. 

750 

3639 

Household 

500 

Appliances,  N.E.& 

3641 

EtoctnclotfTip  Butts                  1 
andTut>es. 

.000 

3643 

Current-Carrying 
Winng  Devices. 

500 

3644 

Wiring  D«<ices. 

500 

3645 

Residential  Electric 
Lighting  Fixtures. 

500 

Table  2— Final  Rule  Size  Standards 
BY  SIC  Industry— Continued 


Size 

SIC 

Oaa<s<ption-(REC. 

«  Not  EMwhare 

aassMad,  *  -  New 

ttandafdi  in 
number  of 
ampioyaas 
ormMona 
o«dolars 

SIC  Gotta  in  1967. 
Not  Uaad  in  1972) 

Final  Rule 

3646.. „. 

ConvnofcWi 
Industrial,  and 
Institutional  Electric 
Ughting  FMuraa. 

500 

3647 

Vehicular  Lighting 
EquipmenL 

600 

3648 

Lighting  Etyiipntent, 
N.E.C. 

500 

3661 

Houaehold  Awto  and 
Video  EquipmenL 

750 

3652 - 

Audio  Tapes  and 
Oislu. 

760 

3661 

Telephone  and 
Apparatus. 

1,000 

3663*, _ 

Radio  and  Television 
Broadcasting  and 

Communicatiorv 

750 

Communicationa 
EquipmenL  N.E.C. 

750 

3671 . 

Electron  TulMS. — 

750 

3672* 

Printed  Circuit  Bowds... 

600 

3674 

Semiconductors  and 
Related  Devices- 

500 

3675.-     .... 

Electronic  Capacitors.- 

500 

3876..„ 

Electronic  Resistors  ._ 

500 

3677 

Electronic  Coils, 
Tranalormafs,  and 
Other  Inductors. 

500 

3678 

600 

3679 

Electronic 

600 

^  Components,  N.E.C. 

3691 

Storage  Batteries -„ 

500 

3892 

Primary  Batteries,  Dry 
wdWet 

1.000 

3694 ..J 

Doctrical  Equipment 
fof  Intemai 
Combustion 
Engines. 

750 

3695* 

Magnetic  and  Optical 

1,000 

3699 

Electrical  Machinery, 
Equipment,  arxl 
Supplies,  N.E.C. 

750 

Maior  Group  37— Transportation 


3711 

Motor  Vehidea  and 
Paaaenger  Car 
Bodies. 

1,000 

3713 

Truck  and  Bus  Bodies.. 

500 

3714 

Motor  Vehicle  Parts 
arx)  Accessories. 

500 

3715.... 

Tnx*  Trailefs 

500 

3716 

Motor  Homes 

^JOO0 

3721 

Aircraft 

1.500 

3724 

Aircraft  Engines  arxl 
Engine  Parts. 

1.000 

3728 

Aircraft  Parts  and 

1.000 

Auxiliary  EquipmenL 

N.E.C. 

3731 _...... 

Ship  Building  and 
Repairing. 

1.000 

3732 

Boat  Buildmg  and 
RepaMng. 

500 

3743 

Railroad  Equipment 

Motorcycles,  Bicydea, 

1.000 

3751 

600 

and  Parts. 

Table  2— Final  Rule  Size  Standards 
BY  SIC  Industry— Continued 


Table  2— Final  Rule  Size  Standards 
BY  SIC  Industry— Continued 


SIC 

Oescrip(>on-<N.E.C. 

-  NoiElaewhara 
asMHIsd.  •  -Nm» 

SIC  Code  m  1BS7. 

Not  Uaed  m  1972) 

Sow 
standard!  in 
number  of 
emptovoea 
or  mMkxia 
o(do«ars 

Final  Rule 

3781 

3764 

3760 

3792 

3795 

3799 „ 

Gtiirted  Missiles  and 
,Sp«:a  Vehidaa.     ' 

Quirtad  MMtaa  «Kt 
SpacaVaNda 
Propulsion  UnllB 
and  Propulsion  tJnH 
Paris. 

Guided  MMIa  and 
Space  Vehicta  Parts 
andAudlaiy 
EquipmenL  N.EC 

Travel  TraHars  «Kl 
Campers. 

TwkaandTMk 

Transportation 
Cqiiipntent.  N.E.C. 

1.000 
1.000 

1.000 

600 

1.000 
600 

SIC 

Description-{N.E.C. 

=  Not  Elsewhere 
Classified.*  =  New 

SIC  Code  in  1987. 

Not  Used  in  1972) 

Size 
standards  in 

emptoyeM 
or  millions 
of  dollars 

Final  Rule 

3845* 

3851 

Electromedical  and 

Electrottierapeutic 

Apparatus. 

Ophthalmic  Goods 

Photographic 

Equipment  and 

Supplies. 
Watct>es,  CkKks. 

Ctockwori( 

Operated  Devices, 

and  Parts. 

500 

500 
500 

500 

3881 

3873 

Major  Group  39-Miscellaneous  Manufacturing 
Industries 


Major  Group  30  Measuring.  Analyzing,  and  Control- 
ing  Instruments;  PlwtograpMc  Medical,  artd  Opti- 
cal Gooda:  Watchaa  and  Clocks 


3812* 

Navigation. 

Aeronautical,  and 
Nautictf  Systems 
and  Inatruments. 

750 

3821*.- „. 

Laboratory  Apparatus 
«id  Fumiiura. 

600 

3822 

»  600 

Regulating 

HeoNionDai  ana 

Commercial 

Environments  and 

Appliances. 

3623 

(ndustnal  Instniments 
for  Meaaurement, 
Display,  and  ConM 
of  Process 
Vviables;and 
Related  Products. 

500 

3824 

ToteizlriQ  Fluid 
Melsrs  and 
Counting  Devicee. 

500 

3825 -.. 

Instruments  for 
Measuring  and 

Testing  o(  Electricity 
andElecMcal 

500 

Signala. 

3826*     

Laboratory  Analytical 

500 

3627* 

OptKal  Instruments 

600 

and  Lenses. 

3829 

Measuring  and 

500 

Controlling  Devicea. 

N.E.C. 

3841 

Surgical  and  Medk^l 
Instruments  arxl 
Apparatua. 

600 

3842 

600 

ProattwtK.  artd 
Surgical 

AppKcances  and 
Supplies. 

3843 

Dental  Equipment  and 

500 

Supplies. 

3844* 

X-Ray  Apparatua  Md 
Tubes  and  Related 

Irradtaition 

600 

Apparatus. 

* 

3B11 

3914 _ 

Jewelry.  Precious 

Metal. 
Silvenware.  Plated 

Ware,  and  Stainless 

Steel  Ware. 
Jewelers' FindRigs 

and  Materials,  and 

Lapidary  Work. 

Musical  Instruments 

Dolls  and  Stuffed 

Toys. 
Games.  Toys,  and 

Chidren's  Vehicles. 

Except  DoOs  and 

Bicycles. 
Sporting  and  Athletic 

Goods.  N.E.C. 
Pens.  Mechanical. 

Pencils,  and  Parts. 
Lead  Pencils. 

Crayons,  and 

Artisis- Materials. 
MwUng  Devices 

.  500 
500 

500 

500 

3815 

3931 

3942 J 

3944 

v\n 

3949.... 

500 

3951 

39521...... _.. 

3953 

500 

500 

Carbon  Paper  and 

Inked  RMMns. 
Costume  Jewelry  and 

Costume  Novelties, 

Metal. 
Fasteners.  Buttons. 

Noowos,  flnd  Pins. 
Brooms  and  Bntshes.... 
Signs  and  Advertising 

Specialties. 

Burial  Caskets. 

Linoleum.  Asphalted- 

Felt-Baaa.  and 

other  Hard  Surface 

N.E.C. 
Manufacturing 

500 

3961....; „.. 

• 

3966*... 

500 

3991 „ 

<wo 

3993 

3995.- 

500 

3996 

750 

3999 

<M0 

TABLE  2— Final  Rule  Size  Standards 
BY  SIC  Industry— Continued 


SIC 


Deecription-<N£.C. 

=  NotElsewfww 
Oaasified.*  >  New 

SIC  Code  in  1967. 

Not  Used  in  1972) 


Size 
standards  in 
number  ol 
employees 
or  millions 
o(  dollars 


Final  Rule 


Major  Group  41— Local  and  Suburban  Transit  and 
InterurtMn  Highway  Passenger  Transportation 


4111 

$3.5 

Transit 

4119 

Local  Passenger 
Transportation. 

$3.5 

N.E.C. 

4121 

$3.5 
$3.5 

4131 

Intercity  and  Rural 
Bus  Transportatkjn. 

4141 

Local  Bus  Quarter 

$3.5 

Sennce. 

4142 

Bus  Charter  Sennce. 
Except  Local. 

$3.5 

4151 

School  Buses 

S3.S 

4173* _ 

Terminal  and  Servica 
Facilities  for  Motor 
Vehicle  Passenger 
Transportatkxt 

$3.5 

Table  2— Final  Rule  Size  Standards 
BY  SIC  Industry— Continued 


SIC 

DescriptiorMN.E.C. 

^  Not  Elsewfiore 
Classified,*  >  New 

SIC  Code  in  1987. 

Not  Used  in  1972) 

Size 

standards  in 
nunOsrol 
emptoyeM 
or  miions 
of  dollars 

Final  Rule 

4491* 

Marine  Cargo 

Handling. 
Towing  and  Tugboat 

Sen^ices. 

Marinas 

$12  5 

4492* 

$35 

4493* 

$35 

4499* 

Water  Transportation 
Services,  N.E.C 

S3S 

Major  Group  42— Motor  Freight  Transportation  and 
Warehousing 


4212 

Without  Storage.' 

$12.5 

4213 

TrucMrtg.  Except 
Loctf. 

$1^5 

4214 

Local  Tnjcking  With 
Storage. 

$12.5 

4215* 

$12.6 

Except  by  Air. 

4221 

Farm  Product 
Warehousing  and 
Storage. 

$1^5 

4222 

Refrigerated 
Warehousing  and 

S19S 

Storage. 

4225 

General  Warehousing 
and  Storage. 

$12.5 

4226 

Spectai  Warehousing 
and  Storage.  N.EC 

$12.5 

* 

4231 

Terminal  and  Joint 

$35 

Terminal 

Maintenance 

Facilities  for  Motor 

Freight 

Transportation. 

Major  Group  45— Transportation  by  Air  • 


4512* 

Air  Transportation. 

Scheduled. 

Air  Courier  Sennces 

Air  Transportation. 

Nonscheduled. 
Airports.  Flying  Fietos. 

and  Airport 

Termirwl  Servioas. 

•1.500 

•1.500 
•1.500 

$3.6 

4513* 

4522* ., 

4581* 

Major  Group  46— Pipelines.  Except  Natural  Gas 


4612.. 
4613.. 
4619.. 


Crude  Petroleum 

Pipelines. 
Refined  Petroleum 

Pipelines. 

I.  N.E.C 


1.500 
1.500 
$17.0 


Major  Group  47— Transportation  Senrices 

4724* 

Travel  Agenciee 

Tour  Ooerators 

$05 

4725* 

$35 

4729* „.... 

Anangement  of 
Passenger 
Transportation. 
N.E.C. 

$3.5 

4731* 

$12.5 

Transportation  of 

Freight  and  Cargo. 

4741* 

Rental  of  Railroad 

$35 

Cars. 

4783 

Packing  and  Crating 

Fixed  Facilities  and 

$12.5 

4785* 

$3.5 

Inspection  and 

Weighing  Services 

for  Motor  Vehicle 

Transportatwn. 

4789 

Transportation 

$3.5 

Services,  N.E.C. 

Major  Group  44— Water  Transportation  • 


DIVISION  E— TRANSPORTATION.  COMMUNICA- 
TIONS. ELECTRIC.  GAS.  AND  SANITARY  SERV- 
ICES 

Major  Group  40— Railroad  Transportation 


4011 

4013 


Railtoads,  Line-Haul 

Operating. 
Railroad  Switching 


Estabtshments. 


1.500 
500 


4412 

Deep  Sea  Forsign 
Transportation  of 

500 

FrelgfiL 

4424* 

Deeo  Sea  Domestic 

500 

Tranaportation  of 

Freight 

4432* 

Freight  Transportatton 
on  the  Great 

500 

Lake»-St 

Lawrence  Seaway. 

4449* 

Water  Transportation 
of  Freight  N.E.C. 

500 

4481* 

DeepSea 
Transportatkxi  of 

500 

Passengers.  Except 

by  Ferry. 

4482' 

Ferries. _ 

500 

4489* 

Water  Transportation 

500 

of  Passengers. 

N.EC 

Major  Group  48— Communications 


4812* 

4813* 

Radtotalephone 

Communications. 
Telephor>e 

CommunKStions. 

Except 

Radtotelepftone. 
Radto  Broadcastif>g 

Stations. 
Televiston 

Broadcasting 

Stations. 
Cable  and  Other  Pay 

Television  Sennces. 
CommuTMcations 

Services.  N.E.C. 

1.500 
1  500 

4832 

$35 

4833 

$70 

4841* 

$7.5 

4899 

$7  5 

Major  Group  49— Electric.  Gas.  and  Sanitary 
Services 


4911 Electrk;  Senrices.. 


4  million 


h^ 


BEST  COPY  AVAILABLE 
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Table  2— Final  Rule  Size  Standards 
BY  SIC  Industry— Continued 


ac  . 

Dncrip6nn—{NJE.C. 

«  WW  cHwnsre 
OiiiifiJ.  •  >New 

SIC  Coda  to  1987. 

Not  UMd  in  1972) 

Sbe 

standards  in 

employees 
Of  nsions 
o(  dotes 

RnalRule 

4941 .... 

4952 

4953 

4959 

4061 

Watef  Suppty _.... 

Sewerage  System 

RetuM  Systems  " ...... 

SanMaiy  Services, 

N.E.a 
Stem  end  Air- 

tnigabon  Systems. 

$3.5 
$3.5 

$6.0 
$3.5 

$6.0 

4971 

$3.5 

DfVISiON  F— WHOLESALE  TRADE 


Major  Groio  50-Wholesale  Trade-Durable  Goods 


5012 

Aulomct)iles  and 
Other  Motor 
Vehicles. 

100 

5013 

Motor  Vehicle 
Supptes  and  New 
Parts. 

100 

<»14 

Trasvid  Tubes 

100 

5015* 

Motor  Vehicle  Pwls. 
Used. 

100 

5021 

Furniture 

too 

S023 _ 

100 

5031 _... 

Lumber,  Plywood, 
MMworV  wid  Wood 
Panels. 

100 

5032* 

BrtcK  Slone.  and 
nolnlod 
Construction 

Malsriais. 

100 

.■axn* 

Roofing,  SicflnQ,  and 
tnsulalion  Maienal& 

100 

5039 

Conalruction 
Materials,  NXC 

100 

5043 

EquiprfMnt  and 
Supplies. 

100 

5044V       

Office  Equipment 

100 

5045* 

Computers  and 
Computer 

Software. 

100 

5046* 

Commercial 
EquipmenL  N.E.C. 

100 

5047*. _ 

Medical,  Denttf ,  and 
Hospjial  Equipmenti 
and  Supplies. 

100 

5048* 

Ophthalmic  Goods 

100 

5049* 

Professional 

Equipmenland 
Supplies,  N  E.C. 

100 

5051 

Metals  Service 
Centers  and  Offices. 

100 

5052.       ._.   . 

Coal  and  Other 
Mtfierals  and  Ores. 

100 

5063.... 

Etodrical  Apparatus 
and  Equpment, 
Wiring  Supplies, 

Materials. 

100 

5064      

Electrical  Appliances, 
Television  WKl 
RadtoSets. 

100 

5065 

Electronic  Parts  and 

100 

5072_„      . 

■  »-      -\,.rtiri 

too 

5074 

Plumbing  and  Heating 

100 

Equipment  and 

Supplies 

(Hydronics). 

Table  2— Final  Rule  Size  Standards 
BY  SIC  Industry— Continued 


Size 

Description— <N.E.& 
=  NotEtsawhare 

SIC 

Classffiadl '  «  New 
SIC  Coda  In  1987. 

oriwWona 

Not  Used  in  1972) 

oldolart 

rmtf  Rule 

5075 

Wann  Air  Heating  and 
Air-CondMoning 

Equipment  and 

100 

5078 

Suppies. 

n_Lf-iu^  j-i: 

too 

Equipmantand 

SuppCes. 

5082 

Mining  (Except 
Pstroiouni) 
Machinery  and 
Equipment. 

100 

5083 

Farm  and  Garden 
Machinery  and 

100 

Equipment 

5084 

Indualrial  Machinery 
and  Equipment 

100 

5085 

Induslrial  SuppHea 

100 

5087 

S6nf(o9  EflttbiihiTMnc 
Ec^jipnwit  md 
Suppfcs. 

100 

5068 

Transportation 
Eqoipttw^  wid 
Suppiaa,  Except 
Motor  Vehicles. 

100 

5091* 

Sporting  and 

Recreational  Goods 

100 

5002* 

Toys  w«d  Hobby 
Goods  and  SuppHea. 

100 

5003 _... 

Scrap  and  Waste 
Maleritfs. 

100 

5004 

Jewelry.  Watches. 
Metals. 

100 

5099 

Durable  Goods.  N.E.C.. 

100 

Table  2— Fmal  Rule  Size  Standards 
by  SiC  Industry— Continued 


Table  2-^inalRule  Size  Standards 
BY  SIC  Industry— Continued 


SIC 


GotxiB 

5111 

^1, it'll  1,     — „r|   Hf  I't] 

^nwnpQ  ono  WRUiy 

100 

* 

Paper. 

5112 

Stationery  and  ONtoa 

Supplies. 

100 

5113 

Industrial  and 
Paracxwl  Service 
Paper. 

100 

5122 

Dn)gs,Onjg 
Proprietaries,  and 

100 

Dnjggists' Sundries. 

5131* 

Piece  Goods.  Notions, 
and  Other  Dry 
Goods. 

100 

5136. _.. 

Men's  and  Boya' 
CMhingwid 

100 

5137..; 

Women's.  CNIdron's. 

100 

andlnfanis' 

CtoMngand 

Accessories. 

5139 

Footwear                 ». 

100 

5141 

Groceries.  General 
Line. 

100 

5142...„ „. 

Padcaged  Frozen 
Fooda. 

100 

5143 

Dairy  Producta. 

100 

Except  Dried  or 

Canned. 

5144 „. 

PouNry  and  PouUry 
Products. 

100 

5145 

Confectionery _. 

too 

5146.. 
5147.. 

S148.. 

5149.. 


5153- 
5154„ 
5159.. 

5162* 


5169* 
6171  _ 

5172.. 


5181™. 
5182.... 


5191... 
5192*. 

5193*. 


5194.. 
5196.. 
5199.. 


Daacriptton-^EC. 

s  Not  Elaawhere 
Classifiad.  *  -  New 

SIC  Coda  In  1987. 

Not  Used  in  1972) 


Fish  and  Seafoods- 
Meats  wd  Meat 

Products. 
Fraah  Fnits  and 


Grooariesand 

Related  Products, 

N.E.& 
Grain  and  Field  Beans. 

Uwaalock 

Farm-Product  Raw 

Materials,  N.E.a 

Basic  Forma  and 

Shapes. 
Chemical  and  Aaad 

Products.  N.EC 
Patroleura  Buk 

Slalionaand 


PetroleuRi  and 
Palralaunn  ftoducts 


Except  Bulk 
Sialionawid 


Basraivli 
Wina  and  Distaed 

Alooholc 

Beveragaa. 

Farm  ^tmliss 

Books,  Pariodtoala, 

pnd  Newspapers. 
Ftowsrs,  Nursery 

Stock.  Mid  Ftoriala' 


Tobacco  arxJ  Tobacco 

Products. 
Paints,  Vamiahea,  and 

"lytikoi 
NonduraMs  Gooda, 

N.E.& 


Size 

in 

number  of 
employen 
or  fniHons 
of  dollars 

FnalRule 


100 

100 

100 
100 


100 
100 
iOO 

100 


too 

100 
100 


100 
100 


100 
100 

100 


100 
100 
100 


SIC 

Desctipiion— (N.E.C. 

=  Not  Elsewhere 
CtassHiad.*  =  New 

SIC  Coda  in  1987. 

Not  Used  in  1972) 

Size 
standards  in 
number  of 
«mpk>yees 
ormiions 
ofdotars 

Final  Rule 

5421* __. 

5431 „... 

5441 

Meat  and  Foh 

(Seafood)  Markets. 

InckKSng  Freezer 

Provisioners. 
Fruit  and  Vegetable 

Markets. 
Candy.  Nut  and 

ConfecOonery 

Stores. 
Dairy  Products  Stores... 
Retail  B^ceries 

$3.5 

$3.5 
$3.5 

$3.5 
S35 

.5451 

5461* 

1   5499 

Misceaaneous  Food 
Slorea. 

$3.5 

Major  Group  55-Automollve  Dealers  and  Gasoline 

Sennce  StalkKW 

5511.... 

Motor  Vehide  Dealers 

$11.5 

(New  and  Used). 

5521 

Motor  Vehicle  Dealers 
(Used  Only). 

$11.5 

5531 

Auto  widHome 

$3.5 

Supply  Stores. 

5541 

GdsoKnd  Service 

$4.5 

' 

Statnns. 

.5551 

BoetOeriers 

$3.5 

$3.5 

5561 

RecreatkXMtf  Vehicle 

Dealers. 

5571 

Motorcycle  Dealers 

$3.5 

5599.... 

1 

Automotive  Dealers, 
N-EC". 

$3.5 

Major  Group  56— Apparel  and  Accessory  Stores 


DIVISION  G-RETAIL  TRADE 


Major  Group  52-Baldtog  MalarialB,  Hardware. 
Garden  Supply,  and  Mobia  Home  Dealers 

5211 

5231 

Lumber  and  Other 
Ri*«ng  Materials 
Dealers. 

Paint  Glass,  and 
Wiri^M«Mr  Stores. 

Retail  Nurseries. 

Lawn  and  Garden 

Supply  Stores. 
MobUe  Hume  Deelere... 

$3.5 
$35 

5251 -.. 

5261 „.. 

W71          

$3.5 
$3.5 

$6.5 

5611 

Men's  and  Boys' 

Ctothingand 

Accessory  Stores. 
Women's  Ctothing 

Stores. 
Women's  Accessory 

and  Specialty 

Stores. 
CtMren's  and  Infants' 

Wear  Stores. 
Family  Qothing 

Stores. 
Shoe  Stores 

»4.5 

$4.5 

$3.5 

$3.5 
$4.5 
S4S 

d621 

5632* 

5641 

5651 

5661 

5689 

Miscellaneotis 
Apparel  and 
Accessory  Storas. 

$3.5 

Major  Group  57 — Home  Furniture,  Furnishings,  and 
Equipment  Stores 


ktajor  Group  53-Genaral  Marchmtae  Storea 

5331 

5399 

DepaitiiMNit  Slur  aa ....... 

Variety  Storsa    

Mlscailaneoui 

Ganaral 

Merchandiae  Stores. 

$13.5 
$5.5 

$3.5 

Major  Group  54— Food  Stores 


5411. 


Qracary  Stotaa. 


$13.5 


5712 

Furniture  Stores 

$35 

5713 

Fkxx  Covering  Stores .. 
Drapery,  Curtain,  and 

Upholstery  Stores. 
Miscellaneous 

Homefumishings 

Stores. 
Househokl  Appliance 

Stores. 
Radn.  Television,  and 

Consumer 

Elec»oracs  Stores. 
Computer  arxl 

Computer  Software 

Stores.     * 
Reoordand 

Prerecorded  Tape 

Stores. 

S3  5 

5714 

$35 

5719 

$35 

5722 

$45 

5731* 

$45 

5734* 

$45 

5735* 

S35 

'*■•:■ 

Table  2— Final  Role  Size  Standards 
BY  SiC  Industry— Continued 


SIC 

Description-(NJEC. 
^  Not  Eleewnere 

Classified,*  =  New 
SIC  Code  in  1987, 
Not  Used  in  1972) 

Sizs 

stendsrdt  in 

numberof 

or  miwont 
ofdoNars 

Fmal  Rule 

5736* 

MusKSI  Instnjment 
Stores. 

$3.5 

Major  Group  58— Ealing  and  Drinking  Places 


5812.. 

5812.. 
5813.. 


Eating  Places,  Except 

$3.5 

FoodSanrice. 

msmuDonai. 

FoodServkx, 

$10.0 

insttultonaL 

DrinUng  Places 

$3.5 

(Ak»holic 

Beverages). 

Major  Group  59-MisceBaneous  Retail 

5912 

Dnjg  Storea  and 

Proprietary  Stores. 
Uquor  Stores 

$3.5 

S3  >> 

5921 

5932* 

Used  Merchandbe 

Stores. 
Sporting  Goods 

Stores  and  Bicycle 

Shops. 
Bookstores 

$3.5 
$3.5 

$35 

5941 

5942 

5943... 

5944 

Statkjnery  Stores 

Jewekv  Stores... . 

$3.5 
$35 

5945 

Hobby,  Toy.  and 
Game  Shops. 
Camera  and 

Supply  Stores. 
Gift  Novelty,  wd 
Souvenir  Shops. 

Goods  Stores. 

Sewing.  Needlewortc 
and  Piece  Goods 
Stores. 

Catatog  and  Mai- 
Order  Houses. 

Automatx: 
Merchandising 

Direct  Selling 
Establishments. 

Fuel  Oil  Dealers 

Lk^lefied  Petroleum 
Gas  (Bottled  Gas) 
Dealers. 

Fuel  Dealers.  N.E.C. 

$3.5 
$3.5 

$35 

5946 

5947 

5948 

$3.5 

•I 

$3.5 

$12.5 
$3.5 

$3.5 

$6.0 
$35 

5949 

5961 

5962 

5963 

5983. 

5984 

5989* 

$35 

5992 

$35 

5993 

Tobacco  Stores  and 

Stands. 
News  Dealers  and 

Newsstands. 
OptKSI  Goods  Stores... 
Miscellaneous  Retail 

Stores.  N.E.C. 

$35 

5994 

$35 

5995* 

$35 

5999 

£3S 

DIVISION  H-FINANCE.  INSURANCE,  AND  REAL 
ESTATE  '» 

Major  Group  60— Depository  Institultons 


6021* 

National  Commercial 

Banks. 
State  Commercial 

Banks. 
Commercial  Banks. 

N.E.C. 
Savings  InstitulkNis. 

Federally  Chwtsred. 

•♦$100 

Million 
'♦$100 

MMHon 
'♦$100 

MMon 
'♦$100 

MMion 

6022 

6029* 

6035* 

Table  2— Final  Rule  Size  Standards 
BY  SIC  Industry— Continued 


SIC 

Oeacriplton-(N.E.C. 

"  ttot  Elaawhare 
risiiiliad.  *  >  New 

SIC  Code  in  1987. 

Not  Used  in  1972) 

Sfai 
starwlards  in 
numtterof 
amptoyses 
or  mNons 
ofdolafs 

Final  Rule 

6036* 

Savings  Institutions, 
Not  Federally 
Chartered. 

S100 

Milon'^ 

Major  Group  63— Insurancs  Cwriars 


6331. 


Fire,  Marina,  and 
Casualty  Insurance. 


1,500 


Major  Group  64— Insurance  Agents,  Brokers,  and 
Service 


6411. 


Insurance  Agents, 
Brokers,  and 
Sennce. 


$35 


Major  group  65— Real  Estate 


6515., 


6531. 


Opsratorsof 

Residenlial  Mobfla 

Home  Sites. 
Leasing  of  BuiMing 

Space  to  Federal 
.  Government  by 

0¥»ner8  '» 
Real  Estate  Agents 

and  Managers. 


$3.5 
$10.0 

'•$1.0 


DIVISION  I— SERVICES  '• 


Major  Group  70— Hotels,  Rooming  Houses.  Camps, 
and  Other  Lodging  Places 


7011 

Hotels  and  Motels 

Rooming  and 

Boardvig  Houses. 
Sporting  and 

Recreational  Camps. 
Recreational  Vehnle 

Parks  and 

Campsites 
Organization  Hotels 

and  Lodging 

Houses,  on 

Membership  Basis. 

$3.5 
$3.5 

$3.5 

$35 

7021 

7032 

7033 

7041 

$3.5 

Major  Group  72— Personal  Services 


7211 

Power  Laundries, 

$7.0 

Family  and 

Commercial 

7212 

Gamient  Pressing, 
and  Agents  lor 

$3.5 

Laundries  and 

Dfycleaners. 

7213 

Linen  Supply 

$7.0 

7215 

Coin-Operated 

$35 

Laundnes  and 

Drycleaning. 

7216 

Dryclean.ng  Plants, 
Except  Rug 

$2.5 

Clear>ing 

7217 

Cwpet  and  Upholstery 
Cteanihg. 

$2.5 

7218 

Industrial  Launderers .... 

$7.0 

7219 

$3.5 

Sennces,  N.E.C. 

7221 

Portrait. 

$3.5 

7231 

Beauty  Shops i—;- 

Bart>er  Shops 

$35 

7241 

$3.5 
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Table  2— Final  Rule  Size  Standards 
BY  SIC  Industry— Continued 


Size 

Do9cnptioi'H-^.E.C. 
»  NolElse«»hare 

standards  in 
number  o( 

SiC 

ClaBrted.*  =  New 
SlCCatfelnl9e7, 

ormMons 
otdoMars 

Not  Used  In  1972) 

Final  Rule 

7251 

Shoe  Repair  Shop* 
and  Shoeshine 

sas 

7261 

Funeral  Service  and 
Crematories. 

S3.5 

7291  *._      ..... 

Tax  Return 

$3.5 

Services. 

7299 

Miscellaneous 
Personal  Services. 
NX.C. 

$3.5 

Maior  Group  73— Business  Services 


7311..... 
731 2_... 

7313 


7319.. 
7322* 


7323'.. 
7331  _„ 
7334V 
7335* - 
7336*.. 
7338*.. 

7342..„ 
7349.._ 

7352V. 
7353V. 

7359*.. 

7361  _ 
7363V. 
7371V. 

7372.... 
7373  V. 
7374... 

7375*.. 
7376V 

7377V 
7378V 


Advertising  Agencies-. 
Outdoor  Advertising 

Services. 
Radk>.  Television,  arxi 

Publishers' 

Advertising 

Repreaentativea. 

Advertising.  N.E.C 

Adiusiment  and 

CoNedion  Services. 
CrsdM  Reporting 

SOfVICSS. 

Direct  Mail  Advenitina 

SerMoea. 
Photocopying  and 

tXplicalinp  Services. 
Oommerciai 

Ptnlography. 
Oommarciai  All  and 

Graphic  Design. 
Stenographic  and 

Court  Reporting 

Sendees. 
Disinfecting  and  Pest 

Comrol  Services. 
BuUng  Cleaning  and 

Maintenance 

Services.  N.E.C.. 
Medical  Equipment 

Rental  and  Leasing. 
Heavy  Construction 

Equipment  Rental 

and  Leasing. 
Equipment  Rental  and 

Leasing.  N.E.C- 
Employment  Agencies. 
Help  S««)pty  Senioaa— 
Computer 

Programniing 

Services. 
Prepackaged 

Software. 
Computer  Integrated 

Systems  Design. 
Cornputer  Processing 

and  Data 

Preparation  and 

Processing  Servioaa. 
Infomiation  Hebieval 

Services. 
Computer  Fadlilies 

Management 

Services. 
Computer  Rental  and 

Leasing. 
Computer 

Maintenance  and 

Repair. 


S3.5 
$3.5 

$3.5 


$3.5 
$3.5 

$3.5 

$3.5 

$3.5 

$3.5 

$3.5 

9X6 

$3.5 
$8.0 

$3^ 

$3.5 

$3.5 

$3.5 
$3.5 

$7.0 

I 

$7.0 
$7.0 
$7.0 


Table  2— Final  Rule  Size  Standards 
BY  SIC  Industry— Continuad 


SIC 

Descfifition-<N-E.a 
-  Not  Daewhera 

ClaisHsd.  *  «New 
SIC  Code  101887. 
Not  Uswl  in  1872) 

Size 

standards  in 

number  ol 

emptoysM 

OTTTWOnS 

ofdoNws 

FmalRule 

7379-. 

7M1' 

Computer  Relatad 
Sennces.  N.E.a. 

Armored  Car 
Sendees. 
Security  Systsme 
Senicaa. 

News  Syndk!8lBa.....»... 

n>iiiiiiiiiM'i«h^ii 

moionManno 

Laboiatoiisa. 
Businaas  Sei«ioei, 

N.EC_ 

$1Z5 
$6.0 

7382* 

7383* 

7384* „.. 

7389* 

$3.5 

$as 

$3.5 

Maier  Group  75    Automotive  Repair.  Senices.  wi 


I 


.0. 
fVJO 

$12.5 
$1Z5 


7513 

Truck  Rental  and 
Laaaino.  WittiuiA 
Orivera. 

$12.5 

7514* „.. 

Passenger  Car  Rental- 

$12.5 

7515* 

Passenger  Car 
Leasing. 

$1Z5 

7519 

UtMty  Traler  and 
Recreational 
Vehida  Rental. 

$3.5 

7521' 

AutomoUto  Paddng 

$3.5 

7532* 

Top,  Body,  and 
UpholBteiy  Repair 
Shops  and  Palm 
Shopa. 

$3.5 

7533* 

Aulomoflva  Exhaast 
Systsm  Repair 
Shops. 

$3.5 

7534 

Tre  Retraadmg  and 
Repair  Shops. 

$7.0 

7536* .?... 

AutomoHwe  Glass 

$3.5 

7537* 

Automotive 
Transmission 
Repair  Shops. 

$3.5 

7538 „ _ 

General  Automotive 
Repair  Shopa. 

$3.5 

7539 _. 

Automotive  Ripalr 
Shops.  N.E.C 

$3.5 

7542 

Carwashee 

$35 

7549 

$3.5 

Exoepi  Rapair  and 

Canraahaa. 

Maior  Group  76-Miscellanaoaa  Repair  Sendees 

M22 - 

7823 _ 

7629 

Radio  yd  Tata>iilow 

$U 

$3.5 

$35 

ConcNuoninQ 
Service  and  Repair 
Shops. 

Electrical  and 

Electronic  Repair 

Shops.  N£.C. 
Watch,  Qnok,  and 

Jewelry  Repair. 
Reupholstery  and 

Furniture  Repair. 
Weldft^  RepMr.... 

7631 

$35 

7641 

7692. - 

$3.5 
$3.6 

7604 

Armature  Rewindbig 
Shops. 

Repair  Shops  and 
Relatad  Seivioea, 
N.E.C.>». 

$35 

7689_. 

$3.6 

Table  2— final  Rule  Size  Standards 
BY  SIC  Industry— Contintied 


Table  2— Final  Rule  Size  Standards 
BY  SIC  lNOUSTRY>— Continiied 


SIC 


Daacri|Miof>— ^.E.C. 


SiC  Oodain  1887. 
NotUsadint8fr2) 


Size 
in 

nunbarof 
amployeea 
or  mMona 
ofi 


Final  Rule 


Maior  Group  TS-Moflon  Picturea 


7812*       

MotonPiettMand 
VidaoTape 

$14.S 

7819 

Senicea  AMed  to 
Motion  rictm 
Pfocfcidion. 

$14.5 

7822* 

video  Tape 
Oistributioa 

$143 

7889 

9WIMS  AMOQ  10 

Motion  Plolura 
DtaHttxitlon. 

$3.5 

7832 

Motion  Picture 
Theaters.  Except 
Drive-la 

$3.5 

7838..- _. 

Picture  Theaters. 

$33 

7841*.- __ 

Vhioo  Tape  Rental 

$3£ 

Major  Group  70   Awuaement  and  Recreation 


SIC 

Oescnption— (N.E.C. 

=  Not  Elsewhere 
OBssHlBd.  *  =  New 

SIC  Code  in  1087. 

Net  Used  in  1872) 

9be 

standards  in 
iMinber  of 

or  milltons 
of  dollars 

Final  Rule 

805T 

8858* 

80S9 

806?. 

Skilled  Nursing,  Care 

FadtiUes. 
Miluiiiiudtate  Care 

FadMesL 
Nursing  and  Rsrsonai 

Care  Facilities, 

H.E.C. 
Generaf  Medlcat  and 

Surgicai  Hospitals. 

Psychistnc.  HcApilAis 

Sbeeialti^  Hospitals. 

Exoept.  Psychiatric. 

Medical  Latxxatooes 

OBntaf  Latxjratories 

Home  Health  Care 

Sanoces. 
Kidney  Dialysis 

Centers. 
Special^  Outpatient 

FaamaK  NEC. 
MaaMs  amt  AMeit 

SaHicas.N.E.C. 

$3.5 
$3.5 

$3.5 

$35 

$3.5 
$3.5 

$3.5 
$3.5 
$3.5 

$3.5 

$3.5 

$3.5 

8068 

8069      _._    . 

8071 „. 

8072 

8082* 

j  8088* — 
8093* 

8099* 

Services 

7911 

Dance  Studtos. 
Schools,  and  Hala. 

$3.6 

7822 

(Except  Motion 
Picture)  arxl 
MlacalpnBom 
Theatrical  Saralces. 

$3.5 

7828 

Bands.  Orchesvas, 
Actors,  and  Other 
Entertainers  and 

$3.5 

7933 

Bowling  Csntars 

$3.5 

7941 

r^OMMIOfMI  opons 

ChiMand 

tas 

7991* -. 

PfiysKal  pitness 
FacSties. 

$as 

7993 -. 

Coin-Operated 
Amueenient 
Devises. 

$34 

7996 

$3.5 

7997 _ 

Membership  Sports 
and  Recreation 
Clubs. 

nJ6 

7999 

$3.5 

Recreation 

Services.  NEC 

Major  Group  81— Legal  Sennces 


8111. 


tegakSeratcea... 


$3.5 


Maior  Gtoup-aar-rEducadMak  Senncas 

821 1 

Etomentaiy  and 
^Secondary- Schools. 
QiitaQosi  Univ6raitlMc 
,    anAPtofoesion^ 

Schools. 
Junior  CoHegea  and 

Technical  InstmitesL 
Ljbraiias 

$3.5 
$3.5 

$3.5 
$3  5' 

8221 

8222: 

823t 

8243    

Oeta  Processing 

Schools. 
Business  anA 

Secretariat  SUvxDis 
Vocatlenal  Schools. 
.     N£.a 
Schools  and 

Educational 

Services.  NEC. 
FHght  TraMnQ 

Servicaa. 

$3.» 
$3.5 
$3.5 
$3;» 

$1^5 

8244..- 

8249 —. 

8299 

8299-. _ 

I 

Table  2— Final  Rule  Size  Standards 
BY  SIC  Industry— Continued 


sic 


Description— <N.E.C. 

=  Not  Elsewhere 
Ctassilied.  *  -  New 

SIC  Code  in  1987. 

Not  Used  in  1972) 


Size 

standards  in 
number  of 
employees, 
or  mriHons 
of  dollars 


FmalRula 


Major  Group  86— Membership  Organizatkxts 


8611 „... 

Business  Associatlorw.. 

$3.5 

8621 

fn   f  B  ,  i '      1 1 

$3.5 

Organizations. 

8631 

Labor  UrIoos  ar>d 
Similar  Labor 
Organizations. 

$3.5 

8641 „ 

Qmc  Sodali  and 
Fratama» 
Associations. 

$3.5 

865r...._ _.. 

PblWcal  ^ganizatlona.. 

$3.5 

8661 - 

R^Mgioue 
Okganizatlons. 

$3.5 

8699 _    .. 

Organiatians.. 

$3.5 

N.E.C 

' 

Major  Greup  87— Enginaerinft  Accounting. 
Research..  Management,  and  Related  Senncea 


8711* 


Major  Group  83— SodaiSennoeo 


M«^  Group  80-Haaith  Seraices 


8011 
8021 
8031 

8041 
8042 
8043 
8049 


Oflicas  arvt  QMcs  of 

Doctors  of  Medicine. 
Offices  and  CMcs  of 

Dentists. 
Offices  and  CMca  of 

Doctors  of 

Osteopathy. 
Offices  and  CInica  of 

Chiropradora. 
Offices  and  Clnlcs  of 


Offices  and  QMcs  ol 


Offioas  nl  CMcsof 

I  !■  .nil    —  -*-' 

liaann  rracwiuiian. 
NE.C 


$3.5 
$3.5 
$3.5 

$3.5 
S3.S 
$3.5 

$3.5 


8322*. 
8931.- 

8351.- 
8361-. 


IndkriduarandFamay 

Social  Services. 
Job  Trairing  and 

VocaUonal 

Rehabilitation 

Services. 
CMd  Day  Care 

Servieefc 

Pesidnntisl  Car» 

Social  Servioas.  N.E.C. 


$3.5 

$3.5 

$3.5 

$3.5 

$3.5 


Group  8«    Museums.  Art  Galleries,  and 
Botanical  and  Zoological  Gardens 


efi2*. 

8422*. 


Muaeumaand /tn 

Galleries. 
Arboreta  aixl 

Botanfeafor 

Zootagical  Gardana. 


$3.5 
$3.5 


8712*. 

8713*.. 
8721*.. 


8731*. 
8732*. 

8733*. 

8734*. 
8741*. 
8742*.. 

8743*. 

8744*. 


8748*. 


Engkneering- Servioes: 

HNRIary' antr 
AaroapaoK 
Equipmeatanrt 

MIHtary  Waapona. 
Marine  Engineorir>g 


Aichitoctureu 
Other  Engineenr>g 


AwhitaciunI  Services 
(Ottwc  Than  Nawal). 

Sl«ve«fng  Servicea. 

Accounting,  AudtUng, 
and  BOokkaspIng' 


Conwaewial  Physical 
and  Biologjcal 


Eeonomia; 

Soctological  and 

Educational 

Research. 
Noncommendal 

Raaaarch 

Organizations. 
Testing  Laboratories.... 
Management- Servioaa. 


Consulting  Seonces. 
Public  Relations 

Sennoaa. 
Facilities  Support 

Management 

Services. 


Sarvioea,  NEC. 


$13.5 

$9.0 

$2.5 
$2.& 

$^5 

$4.0 
'»500 

$3.5 

$3.5 

$3.5 
$3.5 
$3.5 

$3.5 

~$3.5 


$13.5 
$3.5 


Major  Group  89— Sen^ioos  Not  Elsewhere  Ctassified 


8999.. 


Sewicas.  N.E.C. 


$3.5 


<  Size  standards  preceded  by  a  doHar  sign  ($)<  are 
In  mMions  of  doKars  oi  annual  receipts.  All  others 
are  in  number  of  employees  unless  specified  other- 
vrise. 

*  To  be  considered  smaU.  a  firm  must  perform  the 
dredgir>g  of  at  least  40  pen»nt  of  the  yardage  with 


dredgiiig  equipment  or  equipment  owned  by 
dredging  concern. 


another  smeN  dr« 

»  SIC  Division  O—Manufactuiing:  "Rebukjing  on  a 
factory  basis  or  equivalent"  For  rebuiMmg  mschtn- 
ary  or  equipment  on  a  factory  basis,  use  SiC  code 
applicable  for  new  manufactured  product  The  ap- 
propriali  sin  standard  Is  not  limited  to  manufactur- 
ers. OKlinanr  repair  seivicee  or  piesenmtton  oper- 
ations, however,  are  not  considered  rebuMing  activ«- 
tiea. 

*  SIC-S033:  For  puipaees  of  Qovsmment  procure- 
ment for  food  cannino  and  praaerving  under  SIC- 
2083,  the  standard  of  500  employees  shall  be  exclu- 
aw»  of  agricultural  labor  as  defined  in  section  (k)  of 
the  Fedsnl  Unaanioymeni  T«i  Act.  6eA  Stat  454, 
26  use.  (IlR.C  1954) 3308. 

*SIC-2Bn:  For  puipoaes  of  Government  procure- 
ment ttie  Arm'  itmt  rtat  have  more  than  1 .500  em- 
ptoyoas.  nar  may  it  have  mora  then  50,000  barrels 
per  day  capacity.  TMs  capacity  may  be  measured  in 
terms  at  either  cnide  oH'  or  bona  Me  feedstocks  or 
both,  but  th»  sum  total  of  tbe  variouft  petroleum- 
baaed  inputs  into  the  process  may  not  exceed 
50.000  barrels.  In  addition  to  the  direct  owned  ca- 
pacity of  the  concern  in  quMtion,  counted  capacity 
"^  "**'**  .yy  lOMMt  facilities  or  any  facilities 
avaMabts  to  tfta  oonoem  under  an  arrar>ge- 
SMSh  aa  ffmr  not  Hmilad  to)  an  exchange 
agreenwit  oa  a  tlirauglipal,  or  otbsr  tarm^  or  proc- 
eaaing  agrsarweia  (wheioby  another  party  processes 
Ae  concern's  own  cmda  or  faedstbdis).  Such  an 
agangawwnt  weakt  have  tha  sama  effect  as  though 
such  faoMas  had  beei»  leased  and  this  would  have 


to  be  iRBludBd  in  tha  ooneem's  own  capacity.  The 
total  prodasttaba  dellveiad  in  tha  panonnance  of 
the  contract  must  ba  at  least  90  percent  refined  by 
tita  socoasslul  bidder  from  either  crude  o»  or  bona 
fide  feedstodcs. 

*  SICr-Mtl:  For  purposes  of  Government  procure- 
ment, a  fioir  IS  smaU  lor  bidding  on  a  contract  for 
pr>eumatic  tires  within  Census  Qassificatxin  Codes 
30111  and  30112,  provided  that  (t)  The  value  of 
bras  within  Census  OasaMattoa  Code*  381  It  and 
3ail2  which  H  manufactured  in  tha  Unitad  States 
during  tha  previoMS  calendar  year  i»  more  than  50 
percent  of  the  value  of  it*  total'  worklwide  manufac- 
ture, (2)  tha  vakia  of  pnaumatts  Urea  witMn  Census 
OassifiBation  Codaa  30tn  anct  30112  which  M  man- 
ufactured worMwida  during  tha  pracadbig  calendar 
year  was  less  tttan  5  percent  of  Itie  valoa  of  al  such 
tires  manufactured  in  the  Unitad  Staiea  during  saNf 
period,  and  (3)  tha  vatee  of  tha  primapat  pnxluct 
MMch  M  manufacaaad  or 
sohl  worldwide  during  I 
leea  than  10 

products  manufactured  or  othenviaa  produced  or 
aoM  in.  tha  United  Stalaa  during,  said  period. 

'  StC>-42iZ    The    compawem    "Garbage 


d  or  aMwwiaa.  pwduoed,  or 
ttie  precedng  caiendar  year  is 
I  of  the  total  value  of  such 


Refuse,  Collecting,  and  Tranapaittngi  VWlhoorOlapoe- 
al"'  shall  havaasiiastandaid of  $Ko  rnWan.  This  is 
the  same  size  standard  as  SIC-4e53,  Reluse  Sys- 
tems. 

*Oflahor»  Maiin»  Sanicas:  The  apptteatile  size 
standard  shall  be  S14  million  for  fimw  furnishing 
specific  transportaMoitsarvioes  to  oonoams  engaged 
in  offshore  oil  and/or  natural  gaa  exploration,  drilling 
production,  or  marine  research;  such  services  erv 
compass  passenger  and  freight  transportation. 
anchor  haridkng.  and  related  logistical  services  to 
Slid  fcom  ihe  worti  sits  or  at  sea. 

•  SIC»  4S12.  4$1X  and  4622:  Includes  passenger 
or.  cargo  traiwportatton  faquinn^  the  uea  of  one  or 
mora  helicopters  or  fixed  wvig  astiaft.  This  doea  not 
mduda  offshore  marine'  trarvportation  sarvioee  as 
defined  in  footnote  8. 

'*  As  rneasured  ty  total  revenues,  normally  con- 
SMtlng  pnmarily  of  oorianioaiona^  in  mHHona  of  dol- 
lars- 

"S«&-4flS2-  "GartMga  and  Refuse,  Collecting 
and  Tranaportating.  tMlhour  Oiapoeal."  a  component 
of  SiC-4^1^  has  tha  same  size  standwd  es  SIC- 
495a 

StCSSSv:  For  rstall  firms  wf)oee  principal  line  of 
buaineaa  is  tha  retal  sale  of  airoraft.  a  $5  milHon  size 
standard  shall  apply. 

■  *  Most  iTKkisthas  in  Diviakxt  H:  —Finance,  Insur- 
ance, and  Real  Estate— are  exckided  from  SBA 
assistance 

>«  As  measured  by  total  asasts. 

>*  Laasmg  of  buiiding  spaca  to  lAe  Fadaral  Got/- 
ammant  by  ownan—foi  the  purpose  of  Government 
procurement  a  size  standard  of  $10  miNion  in  gross 
receipts  is  established  for  owners  of  building  space 
ttiat  is  laaaed  to  tha  Fadarri  Government  The 
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standard  for  th«se  procuratrwnts  shall  apply  lo  ItM 
owner  of  the  property  and  not  to  itwM  acttng  at  an 
agent  tor  ttm  owner  TtMra  i«  no  aae  standard 
concerning  ttte  agent 

For  aN  Mudries  not  apecMc^  Med  in  Itw 

>$3.5miNon 


dMsion,  the  size  standard  is 

'^  V  orm  of  t»  »clMli»3  0/  bta»  maintenancat  as 
daHned  in  SIC-9744,  can  be  identMied  with  a  sepa- 
rate industry,  and  that  actiwily  (or  mdusHy)  accounts 
for  50  percent  or  mora  o(  the  value  of  an  entire 
contract,  then  the  proper  size  standard  shall  tw  that 
for  the  particular  industry,  and  not  the  base  maime- 
narNse  size  starxlard. 

"Base  Maintenance"  cortstMulas  three  or  more 
separate  activAes.  The  activilies  may  be  eittier  serv- 
ice or  special  trade  construction  related  activities.  As 
services,  these  activities  muet  each  be  in  a  separate 
industry  These  activikes  may  include,  but  are  not 
imrted  ta  such  separate  mawtanance  activities  as 
Janlorial  artd  Cuslodnl  Service.  Protective  Gwwd 
ServKe,  Commissary  Ser>floe.  Rre  Prawention  S^arv- 
Ice.  Safety  Enonearlng  Service.  Measengor  Service, 
and  Grounds  Mantenance  and  Landscaping  Service. 
If  (he  contact  involves  the  use  of  scMdal  trade 
contradors  (plumbing,  painting,  plaslenng.  carpen- 
tering, etc.),  all  such  specialized  special  trade  oon- 
strudion  activities  win  be  consKlered  a  single  activi- 
ty, whKh  is  Base  Housing  Mamtenanoa.  Tras  is  only 
one  activity  of  base  mamtenarwe  and  two  addWonal 
activities  must  be  present  for  the  contract  to  be 
consMJered  base  maintenance.  The  size  standard  for 
Base  Housing  Mamlenance  ie  $7  million,  the  same 
see  standard  as  tor  Special  Trade  Contractors. 

>•  Contracts  lor  the  rebuiMng  or  overhaul  o(  *- 
craft  ground  support  eqjnment  on  a  contract  basis 
wiH  be  classified  under  SlC-3728. 

■•  SlC-B73i  For  roaeerch  and  development  eorv 
tracts  requiring  the  delivery  o(  a  manufactured  prod- 
uct the  size  standard  to  use  Is  ttiat  of  ttie  manufac- 
turing Industry  In  which  the  specific  products  are 
classified. 

Research  and  Development  as  defined  in  the  SIC 
Manual,  means  laboratory  or  other  physical  research 
and  development  on  a  contract  or  fee  basis.  Re- 
search and  development  for  purposes  of  size  deter- 
minations does  not  Include  ttie  following:  economic, 
ecfejcational.  engwooring.  operations,  systems,  or 
other  nonphysical  research;  or  computer  program- 
rrwig.  data  processing,  commercial  and/or  medical 
laboratory  testing. 

For  purposes  of  the  SmaR  Business  Innovation 
Research  (S8IR)  program  only,  a  different  definition 
has  been  established  by  law.  See  { 121  7  of  these 
regulations. 

For  research  and  development  lor  aircraft  a  liza 
standard  of  l.SOO  employees  slw*  «)ply 

For  research  and  developmenl  lor  guided  missiles 
and  space  vehicles:  aircraft  engines;  aircraft  parts: 
guded  missies  and  space  vehicle  proputaon  units 
and  propulsion  unit  parts;  guided  miesile  and  space 
vehicle  parts  and  awdliary  equipment  not  elsewhere 
dasslied.  a  size  standard  otTooO  employees  shall 
apply  Research  and  development  lor  guided  mis- 
stes  and  space  vehicles  includes  evaluation  and 
SMTWiation  and  other  sennces  requiring  thorough 
knowledge  ol  complete  guided  mneHoi  and  space 
craft 

*'  FadUies  Managament.  a  componant  of  StO- 
8744.  has  the  following  definilion:  Eslablishmenis, 
not  olaewhere  dassrfied;  which  provide  overall  marv 
agement  and  the  personnel  to  perform  a  variety  ol 
related  support  sennces  In  operating  a  cornptete 
facility  In  or  around  a  specific  bunng,  or  within 
another  business  or  Government  establishment  Fa- 
oMies  management  means  furnishing  three  or  laore 
personnel  supply  senices  «Mch  may  include,  but 
are  not  limted  lo,  secraiahal  san««ces.  typists,  tele- 
phone answering,  reproduction  or  mimeograph  serv- 
ice, maiing  service,  financial  or  busineas  manage- 
ment. pubSc  relations,  conference  planning,  travel 
arangemenis,  word  processing,  mamtainng  files 
and/or  libraries.  switchtx)ard  operation,  wnters, 
bookkeeping,  minor  office  equipmeni  mainlanance 
and  repair,  use  of  miormation  systems  (not  progivn- 
mmg),  etc. 


James  Abdxiar, 

Administrator,  US.  Small  Business 
A  dministration. 

Date:  December  16. 1987 

(FR  Doc.  88-lieM  Filed  5-24-48;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart39 

[Dodict  No.  8S-NM-50-AO;  Amdt  3»-5939] 

Airworttiiness  Directives;  Boeing 
Model  747-200  and  747-300  Series 
Airplanes 

AQENCV:  Federal  Aviation 
Administration  (FAA),  DOT. 

actkm:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  Boeing  Model  747-200 
and  747-300  series  airplanes,  and 
supersedes  telegraphic  Airworthiness 
Directive  T88-06-51  issued  on  April  8, 
1988,  which  currently  requires 
inspection  of  the  center  wing  fuel  tank 
for  fuel  leakage  into  the  forward  cargo 
compartment.  That  AD  was  prompted 
by  reports  of  fuel  leaking  into  the 
forward  cargo  compartment.  This 
amendment  is  prompted  by  a 
determination  that  additional  airplanes 
may  be  subject  to  similar  fuel  leakage. 
This  condition,  if  not  corrected,  could 
create  a  potential  Hre  hazard  in  the 
forward  cargo  compartment. 

EFFECnvc  DATE  June  13. 1988. 

ADDRESSES:  The  applicable  service 
information  may  be  obtained  from  the 
Boeing  Commercial  Airplane  Company, 
P.O.  Box  3707.  Seattle,  Washington 
98124.  This  information  may  be 
examined  at  the  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  Seattle.  Washington,  or  at  the 
Seattle  Aircraft  Certification  Office, 
9010  East  Marginal  Way  South.  Seattle, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Kanji  K.  Patel,  Propulsion  Branch, 
ANM-140S;  telephone  (206)  431-1973. 
Mailing  address:  FAA.  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South.  C-68966,  Seattle,  Washington 
98168. 

SUPPLEMENTARY  INFORMATION:  On  April 
8, 1988,  the  FAA  issued  telegraphic  AD 
T88-08-51,  applicable  to  certain  Boeing 
Model  747-200  series  airplanes,  which 
requires  visual  inspections  of  the  wing 
'  center  section  front  spar  lower  chord  • 
area  for  fuel  leaking  from  the  center 
wing  fuel  tank  into  the  forward  cargo 
compartment,  and  repair  of  any  leaks 
that  are  discovered.  That  action  was 
prompted  by  reports  of  fuel  leaks,  due  to 
either  loose  or  broken  bolts  which 
connect  the  body  station  (BS)  1,000 
bulkhead  chord  to  the  wing  center 
section  front  spar  lower  chord  through 


an  internal  drag  splice  fitting  and  a 
bathtub  fitting  at  body  stringer  S-38  on 
both  sides  of  the  airplane.  Fuel  leaking 
into  the  forward  cargo  compartment, 
which  is  not  a  flammable  fluid  leakage 
zone,  creates  a  potential  fire  hazard. 

Since  issuance  of  that  telegraphic  AD, 
which  was  applicable  only  to  Boeing 
Model  747-200  series  airplanes  through 
line  niunber  592,  further  investigation 
has  revealed  that  a  required  secondary 
fuel  barrier  (CAT-A-4Ac  coating),  may 
not  have  been  applied  to  cover  the  bolt 
areas  described  above  on  Model  747-200 
and  Model  747-300  series  airplanes 
through  line  number  609.  Without  this 
coating,  failure  of  the  bolt  would  allow 
fuel  to  leak  into  the  cargo  compartment 
area  causing  a  fire  hazard.  Therefore, 
the  FAA  has  determined  that  these 
additional  airplanes  must  also  be 
inspected  for  fuel  leakage. 

The  cause  of  the  loose  or  broken  bolts 
is  still  under  investigation.  However,  the 
manufacturer  is  developing  a  design 
change,  as  well  as  applicable  service 
instructions,  that  will  address  the 
problems  associated  with  the  bolt.  Once 
this  modification  is  available,  the  FAA 
may  consider  additional  rulemaking 
action  to  require  its  installation. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  this 
same  type  design,  this  AD  supersedes 
telegraphic  AD  T88-08-51  with  a  new 
AD,  applicable  to  Model  747-200  and 
Model  747-300  series  airplanes  through 
line  nimiber  699.  This  AD  requires  visual . 
inspection  for  fuel  leaks  at  Body  Station 
(BS)  1,000  pressure  bulkhead  on  either 
side  of  the  airplane  between  fuselage 
stringers  S-37  and  S-39,  with  specific 
attention  to  the  bathtub  fitting  attaching 
bolt  located  at  stringer  S-38.  Uf  fuel 
leakage  is  detected,  it  must  be  repaired 
prior  to  further  flight. 

Since  a  situation  exists,  that  requires 
immediate  adoption  of  this  regulation,  it 
is  found  that  notice  and  public 
procedure  hereon  are  impracticable,  and 
good  cause  exists  for  making  this 
amendment  effective  in  less  than  30 
days. 

The  regulations  set  forth  in  this 
amendment  are  promulgated  pursuant  to 
the  authority  in  the  Federal  Aviation  Act 
of  1958,  as  amended  (49  U.S.C.  1301  et 
seq.),  which  statute  is  construed  to 
preempt  state  law  regulating  the  same 
subject.  Thus,  in  accordance  with 
Executive  Order  12612,  it  is  determined 
that  such  regulations  do  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism 
Assessment. 

The  Federal  Aviation  Administration 
has  determined  that  this  regulation  is  an 
emergency  regulation  that  is  not 
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considered  to  be  major  under  Executive 
Order  12291.  It  is  impracticable  for  the 
agency  to  follow  the  procedures  of 
Order  12291  with  respect  to  this  rule 
since  the  rule  must  be  issued 
immediately  to  correct  an  unsafe 
condition  in  aircraft.  It  has  been  further 
determined  that  this  document  involves 
an  emergency  regulation  under  DOT 
Regulatory  Pblicies  and  Procedures  (44 
FR  11034;  February  29, 1979).  If  this 
action  is  subsequently  determined  to 
involve  a  significant/major  regulation,  a 
final  regulatory  evaluation  or  analysis, 
appropriate,  will  be  prepared  and 
placed  in  the  regulatory  docket 
(otherwise,  an  evaluation  or  analysis  is 
not  required). 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 

Adoption  tA  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  §  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  39  [AMENDS)] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  4S  U.S.C.  1354(a);  1421  and  1423; 
49  U.S.C.  10e(g)<Revi8ed  Pub.  L.  97-448: 
fanuary  tl.  19S3):  and  14  CFR  11.89. 

§39.13    [Amemtod] 

2.  By  superseding  telegraphic  AD  T86- 
08-51,  issued  April  8, 1988.  with  the 
following  new  airworthiness  directive: 


Applies  to  Model  747-200  and  747- 
300  series  airplanes,  through  line  number 
689,  certificated  in  any  category. 
!   Compliance  required  as  indicated,  unless 

previoualy  accomplished. 
To  defect  a  fuel  leak  from  the  center  wing 
fuel  tank  front  s^r  into  the  forward  cargo 
compartment  accomplish  the  following: 

A.  Within  the  next  50  flight  hours  after  the 
effective  date  of  this  AO,  unless  previously 
accomplished  within  the  last  350  flight  hours. 
and  thereafter  at  intervals  not  to  exceed  400 
fligiit  hours,  conduct  a  visual  inspection  for 
fuel  leaks  at  the  forward  side  of  the  forward 
wall  of  the  center  wing  fuel  tank  (body 
station  1000  pressure  bulkhead)  between 
fuselage  stringers  S-37  and  S-39,  left  and 
right  side  of  the  airplane  with  specific 
attention  to  the  bathtub  fittings  at  fuselage 
stringer  S-36  (Body  Buttline  78.5.  left  and 
right). 

B.  If  fuel  leakage  or  fuel  staining  is 
detected,  prior  to  further  flight,  repair  the  fuel 
leak  in  accordance  with  Boeing  Model  747 
Structural  Repair  Manual  and  reseal  in 
accordance  with  Boeing  Model  747 
Maintenance  Manual. 

C.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety.,  may 
be  used  when  approved  t>y  the  Manager, 
Seattle  Aircraft  Certification  Office,  FAA. 
Northwest  Mountain  Region. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 


Inspector  (PMI),  who  m*y  add  any  comments 
and  then  send  it  to  the  Manager.  Seattle 
Aircraft  Certification  Office. 

D.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

This  amendment  becomes  effective 
June  13, 1988. 

This  supersedes  Telegraphic  AD  T88- 
08-51,  issued  April  8, 198& 

Issued  in  Seattle.  Washington,  on  May  17. 
1988. 

Frederick  M.  Isaac, 

Acting  Director.  Northwest  Mountain  Region. 
[FR  Doc  88-11669  Filed  5-24-88;  8:45  am) 
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14  CFR  Parts  21, 2S,  and  36 

[DodMl  Na  23340  Amendment  Nos.  21-S2. 
25-«3,  and  36-15] 

Standards  Governing  the  Noise 
Certification  of  Aircraft 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  role;  correction. 

SUMMARY:  In  the  May  6, 1988,  issue  of 
the  Federal  Register  (53  FR  16369).  the 
FAA  published  a  final  rule  revising  14 
CFR  Parts  21,  25.  and  36.  The  final  rule 
contained  three  errors:  A  comma  was 
omitted,  a  wrong  word  was  used,  and 
one  equation  had  a  lower  case  letter 
when  an  upper  case  letter  should  have 
been  used.  This  document  serves  to 
correct  these  errors. 

FOR  FURTHER  INFORMATION  CONTACT 

Harvey  VanWyen,  (202)  287-3558. 

Correction  to  the  Rule 

1.  Page  16368,  first  column,  under 
Section  A38.5{d)(5),  second  line,  insert  a 
comma  after  the  word  "procedures". 

2.  Page  16368,  thnd  column,  under 
Section  A3».Tl(e)(3)  Sideline  flight  path., 
third  line,  "during"  should  read  "using; 
and  in  the  next  line,  change  the  lower 
case  "x"  in  the  equation  to  an  upper 
case  "X". 

Dated:  May  2a  1988 

Donald  P.  Byrne. 

Acting  Assistant  ChiefCounsel.  Regulations 
and  Enforcement  Division,  Office  of  the  Chief 
CounsaL 

Note:  An  additional  correction  to  this 
document  is  publisiied  elsewhere  in  the 
corrections  section  of  this  issue  of  the  Fedwral 
Register 

[FR  Doc.  88-11711  Filed  5-24-88;  8:45  am] 
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14  CFR  Part  71 

[Airspace  Docket  No.  87-AWA-23] 

Establishment  of  Airport  Radar 
Service  Areas;  Correction 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Correction  to  final  rule. 

SUMMARY:  This  action  corrects  the 
description  of  the  Roanoke  Regional/ 
Woodrum  Field.  VA,  Airport  Radar 
Service  Area  (ARSA).  In  the  final  rule 
errors  were  made  in  the  bearings  which 
described  the  divisions  of  the  5-10-mile 
area. 

EFFECTIVE  DATE:  0901  UTC.  July  28. 198a 

FOR  FURTHER  INFORMATION  CONTACT 

Joe  Gill,  Airspace  Branch  (ATO-240), 
Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Tragic 
Operations  Service,  Federal  Aviation 
Administration.  800  Independence 
Avenue  SW^  Washington.  DC  20591: 
telephone:  (202)  267-92^. 

SUPPLEMENTARY  INFORRMTION: 

History 

Federal  Register  Document  87-28081 
published  December  8, 1987.  established 
ARSA's  at  Roanoke,  VA.  and  four  other 
locations  (52  FR  46556).  Errors  were 
made  in  the  bearings  which  described 
the  subareas  of  the  5-10-mile  area  for 
the  Roanoke  ARSA.  The  bearings 
inadvertently  were  described  as 
magnetic  rather  than  true  as  they  should 
have  been.  This  action  corrects  that 
oversight 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore — (1)  Is  not  a  "major 
nde"  under  Executive  Order  12291:  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Airport  radar  service 
areas. 


18836        Federal  Register  /  Vol.  53.  No.  101  /  Wedne«day.  May  25.  1988  /  Rules  and  Regulations 


s 


Fedewl  Regtster  /  Vol.  53.  No.  101  /  Wednesday.  May  25.  1988  /  Rules  and  Regulations 


18837 


Adoption  of  the  Coftection 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Federal  Register 
Document  87-28081,  is  published  in  the 
Federal  Register  on  December  8, 1987, 
(52  FR  46556)  is  corrected  as  follows: 

PART  71-OESIGNATION  OF  FEDERAL 
AIRWAYS.  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows:  j 

Authotity:  49  U.S.C.  1348<a).  1354(a).  1S10; 
Executive  Order  10854: 49  U.S.C  106(g) 
(Revised  Pub.  L  97-449,  January  12, 1983);  14 
CFR  11.89. 


§71.501    (Amendedl 

2.  Section  71.501  is  amended  as 
follows: 

Roanoke  Rogioaal/Woodnun  Field,  VA 
|New| 

That  airspace  extending  upward  from  the 
surface  to  and  including  5.200  feet  MSL 
within  a  S-miie  radius  of  the  Roanoke 
Regional  Airport  (lat.  37*19'29"  N.,  long. 
79°58'35"  W.);  and  that  airspace  extending 
upward  from  3.800  feet  MSL  to  and  including 
5.200  feet  MSL  within  a  10-mile  radius  of  the 
airport  from  the  004°  bearing  from  the  airport 
clockwise  to  the  104°  bearing  from  the 
airport;  and  that  airspace  extending  upward 
from  3,400  feet  MSL  to  and  including  5,200 
feet  MSL  from  the  104°  bearing  from  the 
airport  clockwise  to  a  line  formed  by  a  point 
at  the  274'  bearing  from  the  airport  at  5  miles 
direct  to  a  point  at  the  257*  bearing  from  the 
airport  at  10  miles. 

Issued  in  Washington,  DC  on  May  18, 1988. 
Temple  H.  lohnaoo. 

Manager.  Airspace-Rules  and  AeronauUcoI 
Information  Division. 

[FR  Doc  86-11858  Filed  5-24-88;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

21  CFR  Parts  193  and  561 

(FAP  6H5515/m43;  FRL-338S-11 


PesticMe  Toterance  for  Cyano<4- 
Fluoro-3-PtMnoxyphenyl)yethyl-3-<2,2- 
Dichloroethenyl)-2,2* 
DimethycydoprofMnecarboxytate 

agency:  Enviromnental  Protection 

Agency  (EPA). 

Acnow;  Final  rule. | 

summary:  This  rule  establishes  a  food/ 
feed  additive  regulation  to  permit 
residues  of  the  insecticide  cyfluthrin 
(cyano(4-fluoro-3- 
phenoxyphenyl)methyl-3-(2,2- 
dichIoroethenyl)-2^- 
dimethylcyclopropanecarboxylate)  in  or 


on  foods/feeds  processed  in  food/feed 
handling  establishments  where  the 
insecticide  is  used  for  pest  control 
purposes.  This  regulation  to  establish 
the  maximum  permissible  level  for 
residues  of  the  insecticide  in  or  on  food/ 
feed  commodities  was  requested  by  the 
Mobay  Corp. 

EFFECTIVE  OATS:  May  25, 198& 
AOORESS:  Written  objections,  identified 
by  the  document  control  number  [FAP 
6H5515/E943]  may  be  submitted  to  the 
Hearing  Clerk  (A-110),  Environmental 
Protection  Agency,  Rm.  3708, 401  M 
Street  SW.,  Washington.  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACR 
By  mail: 

George  LaRocca,  Product  Manager  (PM) 
15,  Registration  Division  (TS-767C). 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  Street  SW.,  Washington.  DC  20460. 
Ofnce  location  and  telephone  number 
Rm.  200,  CM  #2, 1921  Jefferson  Davis 
Highway,  Arlington.  VA  22202,  (703) 
557-2400. 
SUPPLEMENTARY  INFORMATION:  EPA 

issued  a  notice,  published  in  the  Federal 
Register  of  December  3, 1986  (51  FR 
43663),  which  announced  that  Mobay 
Chemical  Corp.,  Agricultural  Chemicals 
Division,  P.O.  Box  4913,  Hawthorn  Rd.. 
Kansas  City,  MO  64120,  had  filed  a  food 
additive  petition  (FAP  6H5515), 
proposing  that  21  CFR  Part  193  be 
amended  by  establishing  a  regulation 
permitting  tolerances  for  residues  of  the 
insecticide  cyfluthrin  (cyano(4-fluoro-3- 
phenoxyphenyl)methyl-3-(2.2- 
dichloroethenyl)-2,2- 
dimethylcyclopropanecarboxylate)  with 
a  tolerance  limitation  of  0.05  part  per 
million  in  foods  processed  (other  than 
those  already  covered  by  a  higher 
tolerance  as  a  result  of  use  on  growing 
crops)  in  food-handling  establishments 
where  the  insecticide  is  used  for  pest 
control. 

The  food  additive  petition  was 
amended  on  August  11, 1987,  to  include 
a  proposed  feed  additive  tolerance  (21 
CFR  Part  561). 

There  were  no  comments  received  in 
response  to  the  notice  of  filing. 

The  data  submitted  in  die  petition  and 
other  relevant  material  have  been 
evaluated.  The  toxicology  data 
considered  in  support  of  the  tolerance 
include  a  12-month  oral  toxicity  study  in 
dogs  with  a  no-observed-effect  level 
(NOEL)  of  4.0  milligrams/kilogram/day 
(mg/kg/day);  24-month  rat  and  mouse 
chronic  feeding  studies  with  systemic 
NOEL'S  of  2.5  and  <7.5  mg/kg/day, 
respectively,  with  no  oncogenic  effects 
observed  at  dose  levels  up  to  and 
including  22.5  and  120  mg/kg/day,  the 
highest  dose  levels  tested  (HDT)  for  rats 


and  mice,  respectively.  No  teratogenic 
effects  w^  observed  in  rats  at  dose 
levels  up  to  and  including  30  mg/kg/day, 
or  in  rabbits  at  dose  levels  up  to  and 
including  45  mg/kg/day,  HDT.  In  a  3- 
generation  reprot^ction  study  in  rats, 
the  NOEL  for  reproductive  effects  was 
2.5  mg/kg/day. 

The  following  genotoxidty  tests  were 
negative:  a  gene  mutation  assay  (CHO/ 
HGPRT),  a  sister  chromatid  exchange 
assay,  and  an  unscheduled  DNA 
synthesis  assay. 

The  acceptable  daily  intake  (ADQ, 
based  on  a  NOEL  of  2.5  (mg/kg)  body 
weight  (bwt)/day  for  a  2-year  rat 
feeding  study  and  a  safety  factor  of  100. 
is  0.025  mg/kg  bwt/day.  The  theoretical 
maximum  residue  contribution  (TMRC) 
&x>m  established  and  pending  tolerances 
is  0.000549  mg/kg  (bwt)/day.  Approval 
of  the  tolerances  for  food/feed  handling 
establishments  where  food  and  feed 
products  are  processed  or  prepared 
would  increase  the  percentage  of  the 
ADI  used  up  by  2.3  percent  (from  2.2  to 
4.5  percent)  and  increase  the  TMRC  to 
0.001134  mg/kg  (bwt)/day. 

The  metabolism  of  the  chemical  in 
plants  for  this  food-handling 
establishment  use  is  adequately 
understood.  An  analytical  method  (gas 
liquid  chromatography  with  an  electron 
capture  detector)  is  available  for 
enforcement  The  methodology  is  being 
made  available  to  anyone  who  is 
interested  in  pesticide  enforcement 
when  requested  h-om: 

By  mail: 
Information  Service  (TS-767CJ,  Program 

Management  and  Support  Division, 

Office  of  Pesticide  Programs. 

Environmental  Protection  Agency,  401 

M  Street  SW.,  Washington.  DC  20460. 
Office  location  and  telephone  number 

Rm.  236;  CM  #2, 1921  Jefferson  Davis 

Highway,  Arlington.  VA  22202.  (703) 

557-3262. 

The  scientific  data  reported  and  other 
relevant  material  have  been  evaluated, 
and  the  Agency  concludes  that  the 
pesticide  may  be  safely  used  in  the 
prescribed  manner  when  such  use  is  in 
accordance  with  the  label  and  labeling 
registered  pursuant  to  FIFRA,  as 
amended  (86  Stat.  751,  7  U.S.C.  135(a)  et 
seq.).  Accordingly,  the  regulation  is 
established  as  set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after  the 
date  of  publication  in  the  Federal 
Register,  file  written  objections  with  the 
Hearing  Clerk  (address  above).  Such 
objections  should  be  submitted  in 
quintuplicate  and  specify  the  provisions 
of  the  regulation  deemed  objectionable 
and  the  grounds  for  the  objections.  If  a 


hearing  is  requested,  the  objections  must 
state  the  issues  for  the  hearing.  A 
hearing  will  be  granted  if  the  objections 
are  legally  sufficient  to  justify  the  reUef 
sought. 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulation 
from  the' OMB  requirements  of 
Executive  Order  12291  pursuant  to 
section  8(b)  of  that  Order. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat  1164  (5  U.S.C.  601-612)),  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  the 
tolerance  requirements  do  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  A 
certification  statement  to  this  effect  was 
published  in  the  Federal  Register  of  May 
4, 1981  (46  FR  24950). 

(Sec.  408(c),  72  Stat  1786  (21  U.S.C.  346(c)) 

List  of  Subjects  in  21  CFR  Farts  193  and 
561 

Food  additives.  Feed  additives. 
Pesticides  and  pests. 

Dated:  May  16, 198a 
Douglas  D.  Campt. 
Director.  Off  ice  of  Pesticide  Programs. 

Therefore,  it  is  proposed  that  Chapter 
1 6f  TiUe  21  of  die  Code  of  Federal 
Regulations  be  amended  as  follows: 

PART  193— {AMENDED] 

1.  In  Part  193: 

a.  The  auUiority  citation  for  Part  193 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  348. 

b.  In  S  193.98,  paragraph  (c)  is  added 
to  read  as  follows: 

§193.96    Cyano(4-nuoro-3- 
phenoxyptienyf)nielhyl-3-(2> 
dichioroetlienyl)-2,2-dknelhyl- 
tyciopropanecartooxytate. 

(c)  A  tolerance  of  0.05  ppm  is 
established  for  residues  of  the 
insecticide  cyano(4-fluoro-3- 
phenoxyphenyl)meUiyl-3-(2,2- 
dichloroethenyl)-2,2-dimethyl- 
cyclopropanecarboxylate  in  food 
commodities  exposed  to  the  insecticide 
during  treatment  of  food-handling 
establishments  where  food  and  food 
products  are  held,  processed,  prepared, 
or  served.  Treatments  may  be  made  by 
general  surface,  spot  and/ or  crack  and 
crevice  applications. 

(1)  General  surface  treatments  shall 
be  limited  to  a  maximum  of  3.8  grams  of 
active  ingredient  per  1,000  square  feet 
applying  to  walls,  floors,  and  ceilings 
with  a  low-pressure  system.  Cover  or 


remove  all  food  processing  and/or 
handling  equipment  during  application. 
Do  not  apply  directly  to  food  products. 
Reapplications  may  be  made  at  10-day 
intervals. 

(2)  Crack  and  crevice  or  spot 
treatments  shall  be  limited  to  a 
maximum  of  0.1  percent  of  the  active 
ingredient  by  weight  applied  with  a 
low-pressure  system  with  a  pinpoint  or 
variable  pattern  nozzle.  Cover  exposed 
food  or  remove  from  premises.  Do  not 
apply  directly  to  food.  Reapplications 
may  be  made  at  10-day  intervals. 

(3)  To  ensure  safe  use  of  the 
insecticide,  its  label  and  labeling  shall 
conform  to  that  registered  by  the 
Environmental  Protection  Agency,  and  it 
shall  be  used  in  accordance  with  such 
label  and  labeling. 

PART  561-{AMENDEO] 

2.  In  Part  561: 

a.  The  authority  citation  for  Part  561 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  348. 

b.  In  8  561.96,  new  paragraph  (c)  is 
added,  to  read  as  follows: 

S  561.96    Cyano<4-fluoro-3- 

plMnoxyphenyl)methyt-3^2> 

dlchloroethenyl)-2,2- 

dimethylcycioproiMnecarboxylate. 
*        *        *        •       • 

(c)  A  tolerance  of  0.05  part  per  million 
is  established  for  residues  of  the 
insecticide  cyano(4-fluoro-3- 
phenoxyphenyl)mediyl-3-(2.2- 
dichloroethenyl)-2,2- 
dimethylcyclopropanecarboxylate  in 
feed  commodities  exposed  to  the 
insecticide  during  treatment  of  feed- 
handling  establishments  where  feed  and 
feed  products  are  held,  processed, 
prepared,  or  served.  Treatments  may  be 
made  by  general  surface,  spot,  and/or 
crack  and  crevice  applications. 

(1)  General  surface  treatments  shall 
be  limited  to  a  maximum  of  3.8  grams  of 
active  ingredient  per  1,000  square  feet 
applying  to  walls,  floors,  and  ceilings 
with  a  low-pressure  system.  Cover  or 
remove  all  feed  processing  and/or 
handling  equipment  during  application. 
Do  not  apply  directly  to  feed  products. 
ReappUcations  may  be  made  at  10-day 
intervals. 

(2)  Crack  and  crevice  or  spot 
treatments  shall  be  limited  to  a 
maximum  of  0.1  percent  of  the  active 
ingredient  by  weight  applied  with  a 
low-pressure  system  witii  a  pinpoint  or 
variable  pattern  nozzle.  Cover  exposed 
food  or  remove  from  premises.  Do  not 
apply  direcdy  to  feed.  Reapplications 
may  be  made  at  10-day  intervals. 

(3)  To  ensure  safe  use  of  the 
insecticide,  its  label  and  labeling  shall 


conform  to  that  registered  by  EPA,  and 
it  shall  be  used  in  accordance  with  such 
label  and  labeling. 

[FR  Doc.  86-11571  Filed  5-24-88;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  333  and  444 

(Docket  No.  8$N-0096] 

Antibiotic  Drug  Products;  Updating 
and  Technical  Changes 

AGENCY:  Food  and  Drug  Administration. 
action:  Final  rule. 

SUMMARY:  The  Food  and  Drug 

Administration  (FDA)  is  amending  the 
monograph  in  21  CFR  Part  333  that 
establishes  conditions  under  which 
over-the-counter  (OTC)  first  aid 
antibiotic  drug  products  are  generally 
recognized  as  safe  and  effective  and  not 
misbranded.  FDA  is  concurrently 
amending  the  antibiotic  regulations  in  21 
CFR  Part  444  to  be  consistent  with  the 
monograph  for  OTC  first  aid  antibiotic 
drug  products.  These  amendments 
involve  noncontroversial  technical 
changes  to  clarify  that  neomycin  sulfate 
as  a  single  ingredient  in  a  cream  base  is 
included  in  the  final  monograph  and  in 
21  CFR  444.542b. 

dates:  21  CFR  333.110(e)  and 
333.120(a)(10)  are  effective  December  12, 
1988.  21  CFR  444.^b(a)(l)  and  (2)  are 
effective  May  25, 1988;  comments  on  the 
amendment  to  21  CFR  333.110  and 
333.120  by  June  24, 1988:  comments,     . 
notice  of  participation,  and  request  for 
hearing  on  the  amendment  to  21  CFR 
444.542b  by  June  24, 1988;  data, 
information,  and  analyses  to  justify  a 
hearing  on  the  amendment  to  21  CFR 
444.542b  by  July  25, 1988. 
ADDRESS:  Written  comments,  notice  of 
participation,  requests  for  hearing,  data, 
information,  and  analyses  to  justify  a 
hearing  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT 

William  E.  Gilbertson,  Center  for  Drug 

Evaluation  and  Research  (HFD-210), 

Food  and  Drug  Administration,  5600 

Fishers  Lane,  Rockville,  MD  20857,  301- 

295-8000. 

SUPPLEMENTARY  INFORMATION:  This 

document  revises  the  final  monograph 
for  OTC  first  aid  antibiotic  drug 
products  in  21  CFR  Part  333  (December 


18838        Federal  Register  /  Vol.  53.  No.  101  /  Wednesday,  May  25.  1988  /  Rules  and  Regulations 


Foderal  RMister  /  Vol.  53.  No.  101  /  Wednpsdav  Mau  «  iqjw  /  o..t«  o-j 


r<iln»in>.> 


18838 


Federal  Register  /  Vol.  53.  No.  101  /  Wedne«day.  May  25.  1988  /  Ruks  «nd  Regulatiopg 


j^detal  Rggirter  /  Vol.  53.  No.  101  /  Wednesday.  May  25.  1988  /  Rules  and  Regulations        1«839 


}rodxict8 


11, 1987;  52  FR  47312)  and  the 
regalations  for  antibiotic  drug  pr 
in  21  CFR  Part  444.  The  final  monograph 
for  OTC  first  aid  antibiotic  drug 
products  does  not  specifically  list  single 
ingredient  neomycin  sulfate  cream 
products  nor  do  the  oligosaccharide 
antibiotic  drug  regulations  in  21  CFR 
Part  444.  The  agency  had  intended  that 
both  regulations  include  single 
ingredient  neomycin  sulfate  in  a  cream 
base.  Accordingly,  the  amendments  set 
forth  in  this  document  clarify  that 
neomycin  sulfate  in  a  cream  base  is 
acceptable  in  OTC  first  aid  antibiotic 
drug  products.  In  addition,  the 
amendment  revises  the  labeling  in 
§  444.542b(a)(2)  to  provide  for  single 
ingredient  neomycin  sulfate  cream 
products  and  revises  the  OTC  first  aid 
antibiotic  monograph  in  §  333.120(a)(10] 
to  more  clearly  state  that  the  only  other 
neomycin  sulfate  cream  formulation  in 
the  monograph  must  also  meet  certain 
requirements  for  tests,  methods  of 
assay,  and  potency. 

The  agency  has  determined  under  21 
CFR  25.24(c)(6)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  sigiuficant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

These  amendments  institute  changes 
that  are  of  a  minor  substantive  natuj^. 
Because  the  amendments  are  not 
controversial  and  because,  when 
effective,  they  provide  clarification  of 
the  final  monograph  for  OTC  first  aid 
antibiotic  drug  products  and  the 
antibiotic  regulations  in  21  CFR  Part  444, 
FDA  finds  that  notice,  public  procedure, 
and  delayed  effective  date  are         i 
unnecessary  and  not  in  the  public    | 
interest  However,  for  consistency  with 
the  effective  date  for  the  final 
monograph  for  OTC  first  aid  antibiotic 
drug  producU  (21  CFR  Part  333).  the 
amendments  to  S  333.110  and  S  333.120 
will  become  effective  on  December  12, 
1988.  The  amendment  to  21  CFR 
444.542b  will  become  effective  on  May 
25, 1988.  However,  interested  persons 
may,  on  or  before  ]une  24, 1988.  submit 
written  comments  on  the  amendment  to 
21  CFR  Part  333  to  the  Dockets 
Management  Branch  (address  above). 
Three  copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Regarding  the       i 
amendment  to  21  CFR  Part  444, 
interested  persons  may,  on  or  before 
June  24. 1988,  submit  written  comments 
to  the  Dockets  Management  Branch 
(address  above).  Three  copies  of  any 
comments  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 


Comments  are  to  be  identified  with 
the  docket  number  found  in  brackets  in 
the  heading  of  this  document.  Received 
comments  may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

Any  person  who  will  be  adversely 
affected  by  the  amendment  to  21  CFR 
Part  444  may  file  objections  to  it  and 
request  a  hearing.  Reasonable  grounds 
for  the  hearing  must  be  shown.  Any 
person  who  decides  to  seek  a  hearing 
must  file  (1)  on  or  before  June  24. 1988,  a 
written  notice  of  participation  and 
request  for  hearing,  and  (2)  on  or  before 
July  25, 1988,  the  data,  information,  and 
analyses  on  which  the  person  relies  to 
justify  a  hearing,  as  specified  in  21  CFR 
314.300.  A  request  for  a  hearing  may  not 
rest  upon  mere  allegations  or  denials  but 
must  set  forth  specific  facts  showing 
that  there  is  a  genuine  and  substantial 
issue  of  fact  that  requires  a  hearing.  If  it 
conclusively  appears  from  the  face  of 
the  data,  information,  and  factual 
analyses  in  the  request  for  hearing  that 
no  genuine  and  substantial  issue  of  fact 
precludes  the  action  taken  by  this  order, 
or  if  a  request  for  hearing  is  not  made  in 
the  required  format  or  with  the  required 
analyses,  the  Commissioner  of  Food  and 
Drugs  will  enter  simmiary  judgment 
against  the  person(s]  who  reque8t(s)  the 
hearing,  making  findings  and 
conclusions  and  denying  a  hearing.  All 
submissions  must  be  filed  in  three 
copies,  identified  with  the  docket 
number  appearing  in  the  heading  of  this 
order,  and  filed  with  the  Dockets 
Management  Branch. 

The  procedures  and  requirements 
governing  this  order,  a  notice  of 
participation  and  request  for  hearing,  a 
submission  of  data,  information,  and 
analyses  to  justify  a  hearing,  other 
comments,  and  grant  or  denial  of  a 
hearing  are  contained  in  21  CFR  314.300. 

All  submissions  under  this  order 
except  for  data  and  information 
prohibited  from  pubUc  disclosure  under 
21  U5.C.  331(j)  or  18  U.S.C  1905,  may  be 
seen  in  the  Dockets  Management  Branch 
(address  above)  between  9  ■  jn.  and  4 
p.m.,  Monday  through  Friday. 

List  of  Subjects 

21  CFR  Part  333 

First  aid  antibiotic  drug  products, 
over-the-counter  drugs. 

21  CFR  Part  444 

Antibiotics. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  the 
Administrative  Procedure  Act, 
Subchapter  D  of  Chapter  I  of  Tide  21  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 


PART  333— TOPICAL  ANTIMICROBIAL 
DRUQ  PROCMJCTS  FOR  OVER-THE- 
COUNTER  HUMAN  USE 

1.  The  authority  citation  for  21  CFR 
Part  333  continues  to  read  as  follows: 

Autkerity:  Sees.  201(p),  502.  505.  701,  52 
Stat.  1041-1042  as  amended.  1050-1053  as 
amended,  1055-1056  as  amended  by  70  StaL     ' 
919  and  72  Stat.  948  (21  U.S.C.  321(p),  352.  355, 
371):  5  U.S.C.  553: 21  CFR  5.10  and  5.11. 

2.  Section  333.110  is  amended  by 
redesignating  paragraph  (e)  as 
paragraph  (f)  and  by  adding  new 
paragraph  (e)  to  read  as  follows: 

§333.110   First aMantlMotIc active 


(e)  Neomycin  sulfate  cream 
containing,  in  each  gram,  3.5  milligrams 
of  neomycin  in  a  suitable  cream  base: 
Provided,  that  it  meets  the  tests  and 

methods  of  assay  in  S  444.542b(b}. 

*        •        •        •        • 

3.  Section  333.120  is  amended  by 
revising  paragraph  (a)(10)  to  read  as 
follows: 

S  333.120    Permitted  combhwtlons  of 
active  Ingredients. 

(a)  •  *  * 

(10)  Neomycin  sulfate-polymyxin  B 
sulfate  cream  containing,  in  each  gram. 
3.5  milligrams  of  neomycin  and  10,000 
units  of  polymyxin  B  in  a  suitable 
vehicle:  Provided,  that  it  meets  the  testa; 
methods  of  assay,  and  potency  in 
9  444.5421(b). 


PART  444— OLIGOSACCHARIDE 
ANTIBIOTIC  DRUGS 

4.  The  authority  citation  for  21  CFR 
Part  444  continues  to  read  as  follows: 

Authority:  Sec  907. 50  Stat  483  as 
amended  (21  U.&C  357);  21  CFR  5.10. 

5.  Section  444.542b  is  amended  by 
revising  the  section  heading,  the 
intiroductory  text  of  paragraph  (a)(1). 
and  paragraph  (a)(2),  to  read  as  follows: 

S  444.542b    Neomycin  suMMe  cream; 
neomycin  luWits  cream  (Itw  Manli  being 
fNled  In  wWi  tlie  sstslitelied  nema<s)  of  tite 
other  active  lngredisnt(a)  present  In 
accordance  with  paragraph  (aMI)  of  this 
section). 

(a)  Requirements  for  certification — (1) 
Standards  of  identity,  strength,  quality, 
and  purity.  Neomycin  sulfate  cream 
contains,  in  each  gram.  3.5  milligrams  of 
neomycin  in  a  suitable  cream  base,  with 
or  wiUiout  one  or  more  suitable  and 
harmless  emollients,  perfumes, 
dispersants,  and  preservatives.  The 
following  other  drugs  may  be  combined 


with  neomycin  sulfate  cream  in  the 
indicated  amounts  per  gram: 
♦        *        *        «        * 

(2)  Labeling.  If  it  contains  a 
corticosteroid,  it  shall  be  labeled  in 
accordance  with  the  requirements 
prescribed  by  S  432.5  of  this  chapter, 
and  its  expiration  date  is  12  months.  If  it 
does  not  contain  a  corticosteriod,  each 
package  shall  bear  on  its  label  or 
labeliiig,  as  hereinafter  indicated,  the 
following: 

(i)  On  the  label  of  die  immediate 
container  and  on  the  outside  wrapper  or 
container,  if  any: 

(a)  The  batch  mark. 

(6)  The  name  and  quantity  of  each 
active  ingredient  contained  in  the  drug. 

(c)  An  expiration  date  that  is  12 
months  after  the  month  during  which  the 
batch  was  certified. 

(ii)  On  the  label  of  the  immediate 
container  or  other  labeling  attached  to 
or  within  the  package,  adequate 
directions  under  which  the  layman  can 
use  the  drug  safely  and  efficaciously. 

Dated:  May  17. 1968. 

George  R.  White. 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

(FR  Doc.  88-11716  Filed  5-24-88;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Parts  26, 26A,  and  602 

(T.D.  8187] 

Estate  and  Gift  Taxes;  Effective  Date; 
Rules  and  Return  Requirements; 
Relating  to  the  Generation-Skipping 
Transfer  Tax;  and  0MB  Control 
Numbers  Under  the  Paperwork 
Reduction  Act;  Corrections 

AttENCY:  Internal  Revenue  Service, 
Treasury. 

ACTION:  Corrections  to  temporary 
regulations. 

summary:  This  document  contains 
corrections  to  Treasury  Decision  8187, 
which  was  published  in  the  Federal 
Register  for  Tuesday,  March  15, 1988  (53 
FR  8441).  T.D.  8187  issued  temporary 
regulations  relating  to  the  effective  date 
provisions,  return  requirements,  and 
certain  special  rules  for  the  tax  on 
generation-skipping  transfers.  This 
action  was  necessary  because  of 
changes  to  the  applicable  tax  law  made 
by  the  Tax  Reform  Act  of  1988.  These 
regulations  affect  all  persons  making  or 
receiving  a  generation-skipping  transfer. 


FOR  FURTHER  INFORMATION  CONTACT! 

Maurice  B.  Foley,  202-566-4336  (not  a 
toll-free  number). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  temporary  regulations  that  are  the 
subject  of  these  corrections  relate  to 
generation-skipping  transfer  taxes  under 
Chapter  3  of  die  Internal  Revenue  Code 
of  1986,  as  added  by  section  1431  of  the 
Tax  Reform  Act  of  1986,  concerning  the 
effective  date,  return  requirements,  and 
certain  special  rules. 

Need  For  Corrections 

As  published.  Treasury  Decision  8187 
contains  a  number  of  errors  that  if  not 
corrected,  would  cause  confusion  to 
taxpayers  and  practitioners. 

Corrections  of  Publication 

Accordingly,  die  publication  of 
temporary  regulations  (T.D.  8187).  which 
was  the  subject  of  FR  Doc.  8ft-5502.  is 
corrected  as  follows: 

PART  26-{AMENDED] 

§26.2600-1    [Corrected] 

Paragraph  1.  In  S  26.2600-l(b),  under 
the  heading  of  Table  of  contents,  page 
8443,  second  column,  in  d.  2.  ii.,  the 
language  "25, 1985,  and  before  January 
1, 1987."  should  be  removed  and  die 
language  "25, 1985,  and  before  January 
1, 1988."  added  in  its  place. 

§26.2601-1  [Amended] 
Par.  2.  In  §  26.2601-l{b)(l)(v)(A),  page 

8445,  first  column,  the  sixth  line  of  the 
paragraph  headed  "Constiiictive 
additions",  the  language  "that  portion  of 
die  bust  die  value  of  the"  shoidd  be 
removed  and  the  language  "that  portion 
of  the  trust,  and  the  release,  exercise  or 
lapse  is  treated  to  any  extent  as  a 
taxable  transfer  under  Chapter  11  or 
Chapter  12.  the  value  of  the"  added  in 
its  place. 

Par.  3.  In  §  26.2601-l(b)(l)(vi),  page 

8446.  second  column  the  third  line  of  the 
paragraph  headed  "Appreciation  and 
income",  the  language  "paragraphs 
(b)(2)(i)  and  (ii)  of  this"  should+e 
removed  and  the  language  "paragraphs 
(b)(iv)  and  (v)  of  this"  added  in  its  place. 

Par.  4.  In  §  26.2601-l(b)(2)(v),  page 
8448,  third  column,  fourteenth  line  of  the 
paragraph  headed  "Additions  to 
revocable  trusts",  the  language 
"I  26.2601-l(b)(l)(V)(B)  for  niles" 
should  be  removed  and  the  language 
"26.2601-l(b)(l)(V)(B)  for  rules"  added 
in  its  place. 

Par.  5.  In  5  26.2801-l(b)(2)(vi), 
Example  (6),  page  8447.  first  column, 
seventh  line  of  the  example,  the 
language  "C  (none  of  whom  were  skip 


persons)  in  equal"  should  be  removed 
and  the  language  "C  in  equal"  added  in 
its  place. 

Par.  6.  In  S  26.2601-l(b)(3)(v),  page 
8447,  third  column,  die  twelfth  line  of 
paragraph  (v),  the  language  "transfer. 
See  paragraph  (b)(3)(i)  of  this"  should  be 
removed  and  the  language  "transfer.  See 
paragraph  (b)(2)(iv)  of  this"  added  in  its 
place. 

Par.  7  In  5  26.2662-l(d)(2)(i),  page 
8450,  third  column,  last  line  of  paragraph 
(d)(2)(i),  die  language  "or  before  May  2, 
1988."  should  be  removed  and  die 
language  "or  before  June  13, 1988." 
added  in  its  place. 
Donald  E.  Osteen, 

Director.  Legislation  aad  Regulations 
Division. 

[FR  Doc.  86-11718  Filed  5-24-88;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  167 

[OPP-250079;  FRL-3383-7] 

Notification  to  the  Secretary  of 
Agriculture  of  a  Hnal  Regulation  on 
the  Registration  of  Pesticide  and 
Active  Ingredient  Producing 
Establishments  and  Submission  of 
Pesticide  Reports 

agency:  Environmental  Protection     "~* 
Agency  (EPA). 

ACTION:  Notification  to  the  Secretary  of 
Agriculture. 

summary:  Notice  is  given  that  the 
Administrator  of  EPA  has  forwarded  to 
the  Secretary  of  the  U.S.  Department  of 
Agriculture  a  final  regulation  that 
requires  producers  of  pesticide  active 
ingredients  to  register  their 
establishments  and  submit  reports  to 
EPA.  This  action  is  required  by  section 
25(a)(2)(B)  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA). 
as  amended. 

FOR  FURTHER  INFORMATION  CONTACT 

David  Hannemarm,  Office  of 
Compliance  Monitoring  (EN-342). 
Environmental  Protection  Agency,  Rm. 
E-701,  401  M  Street  SW.,  Washington, 
DC  20460,  (202-382-7825). 
SUPPLEMENTARY  INFORMATION:  Section 
25(a)(2)(B)  of  FIFRA  provides  that  die 
Administrator  shall  provide  the 
Secretary  of  Agriculture  with  a  copy  of 
any  final  regulation  at  least  30  days 
prior  to  signing  it  for  publication  in  the 
Federal  Register.  If  the  Secretary 
comments  in  writing  regarding  the  final 
regulation  within  15  days  after  receiving 
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it.  the  Administrator  shall  issue  for 
publication  in  the  Federal  Register,  with 
the  final  regulation,  the  comments  of  the 
Secretary,  if  requested  by  the  Secretary, 
and  the  response  of  the  Administrator 
concerning  the  Secretary's  comments.  If 
the  Secretary  does  not  comment  in 
writing  within  15  days  after  receiving 
the  final  regulation,  the  Administrator 
may  sign  the  regulation  for  pubhcation 
in  the  Federal  Register  anytime  after  the 
15-day  period. 

As  required  by  FIFRA  section  25(a)(3), 
a  copy  of  this  final  regulation  has  been 
forwarded  to  the  Committee  on 
Agriculture  of  the  House  of 
Representatives  and  the  Committee  on 
Agriculture,  Nutrition,  and  Forestry  of 
the  Senate. 

Authodty:  7  U.S.C  136  et  ssq. 
Dated:  May  13, 1988. 
Victor  |.  Kimm, 

Acting  Assistant  Administrator.  Pesticicks 
and  Toxic  Substances. 
|FR  Doc.  88-11446  Filed  5-24-88;  8;45  ami 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  AtmoaplMric 
Admintelration 

50  CFR  Part  658 
(Docket  Na  M34»-809») 

Shrimp  Fishery  of  the  Gulf  of  Mexico 

agency:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerc€|. 
ACnON:  Final  rule. 

summary:  NOAA  issues  this  final  rule 
amending  the  regulations  for  the  Fishery 
Management  Plan  for  the  Shrimp 
Fishery  of  the  Gulf  of  Mexico  (YMPl 
NOAA  is  modifying  for  1988  the  area  off 
Texas  closed  to  trawl  fishing.  This 
action  will  enable  fishermen  to  harvest 
marlietable-sized  shrimp  from  an  area 
that  would  otherwise  be  closed^  The 
intended  effect  is  efficient  management 
of  the  shrimp  fishery. 
EFFECTIVE  DATES:  Section  65&25(a)  is 
suspended,  and  §  65a.25(c)  is  effective, 
from  May  24, 1988  through  July  31, 1988. 
AOORESSCS:  Requests  for  copies  of  the 
environmental  assessment  regulatory 
impact  review,  and  regulatory  flexibility 
analysis  should  be  sent  to  Michael  E. 
justen.  Southeast  Region.  NMFS,  94&0 
Koger  Boulevard,  St.  Petersburg,  FLj 
33702.  j 

Requests  for  reporting  forms,  seal 
turtle  identification  guides,  and 
resuscitation  techniques  should  be  sent 
to  the  Director,  Galveston  Laboratory. 
NMFS,  Avenue  U,  Galveston.  TX  7755a 


FdN  HMTNCII I 

Michael  E.  Justen.  813-803-3722. 

SUPPLEMENTARY  INFORMATION:  The 

shrimp  fishery  is  regulated  under  Ae 
FMP  and  its  implementing  regulations  at 
50  CFR  Part  658,  as  provided  by  the 
Magnuson  Fishery  Conservation  and 
Management  Act  (Magnuson  Act). 
Section  65&2S  of  the  regulations 
provides  for  a  45-  to  60-day  closure  to 
shrimping  in  the  exclusive  economic 
zone  (EEZ)  off  Texas  in  conjunction 
with  that  State's  closure  of  its  waters. 

This  rule  provides  the  mechanism  for 
NMFS  to  close  only  the  portion  of  the 
EEZ  off  Texas  from  9  nautical  miles 
(nm)  (the  limit  of  Texas'  jurisdiction)  to 
15  nm  (^  shore,  during  the  45-  to  60-day 
closure  period  specified  by  Texas.  The 
dates  and  duration  of  the  closure  are 
based  on  sampling  by  the  Texas  Paries 
and  Wildlife  I3epartment  of  larval  and 
migrating  young  shrimp.  This 
cooperative  closure  is  designed  to  delay 
harvest  of  juvenile  brown  shrimp, 
migrating  ftoia  coastal  estuaries  to  the 
deeper  waters  of  the  Gulf,  until  they 
reach  a  larger  size,  thus  producing  more 
pounds  of  more  valuable  shrimp. 

Under  the  FMP,  as  amended,  the 
Director,  Southeast  Region.  NMFS.  may 
modify  the  geographical  scope  of  the 
seasonal  closure  of  the  EEZ  off  Texas 
after  consultation  with  the  Gulf  of 
Mexico  Fishery  Management  Council 
(Council),  consideration  of  specified 
criteria,  and  a  determination  that 
benefits  may  be  increased  or  adverse 
impacts  decreased  by  the  action. 

In  1986  the  Council  requested  and 
NOAA  issued  emergency  regulations  to 
reduce  the  200-mn  EEZ  closure  to  15  nm 
to  provide  relief  to  the  economically 
troubled  fishery  while  still  protecting  the 
majority  of  small  shrimp.  The  intent  was 
(1)  to  relieve  the  economic  hardship  of 
the  shrimp  fieet  in  the  western  Gulf  by 
allowing  fishing  in  areas  where  larger 
shrimp  occur  and  (2]  to  obtain  more 
current  baseline  data  to  analyse  the 
effects  of  the  closure. 

In  1987  the  Council  again  requested 
and  NOAA  issued  regulations  to  reduce 
the  closure  to  15  nm.  The  intent  wras  (1) 
to  obtain  additional  information  to 
evaluate  the  closure  and  (2)  to  allow 
fishing  for  larger  shrimp  offshore 
without  jeopardizing  the  FMPs 
objective  of  optimizing  yield  by 
deferring  harvest  of  small  shrimp 
located  near  shore. 

In  1988  the  Council  again  requested 
that  closure  of  the  EEZ  off  Texas  eirtend 
15  nm  rather  than  200  nm  to  provide 
relief  to  the  economically  troubled 
fishery  while  still  protecting  the  majority 
of  small  shrimp  until  they  reach  a  larger, 
more  valuable  size.  The  proposed  rule  to 


reduce  the  dosure  to  15  nm  in  1988  (53 
FR 12046,  April  12, 1988)  contained  an 
analysis  and  justification  which  is  not 
repeated  here. 

One  conuBeat  was  received  on  the 
proposed  rale.  The  Texas  Shrimp 
Association  expressed  support  for  the 
proposed  geographic  extent  of  the 
closure. 

Additional  Notices 

Persons  operating  shrimp  trawlers  are 
reminded  that  regulations  at  SO  CFR 
227.72(e)(1),  concerning  the  hanctting  and 
resuscitation  of  incidentally  taken 
threatened  marine  reptiles  (sea  turtles), 
continue  to  eppiy.  Sea  turtle 
identification  guides,  resuscitation 
techniques,  and  reporting  forms  are 
available  upon  request  (see 
ADDRESSES). 

Attention  is  (firected  to  the 
specification  of  the  closed  area  in  terms 
of  15  nm  from  the  baseline  from  which 
the  territorial  sea  is  measured  (in 
contrast  to  measurement  from  the 
physical  shore).  For  the  purpose  of 
delimiting  the  territorial  sea,  the 
outermost  permanent  harbor  worlcs 
which  form  an  inte^al  part  of  the 
Harbor  system  are  regarded  as  forming 
part  of  the  coast.  The  15  nm  closure  Hne 
is  3  nm  seaward  of  the  line  labeled  on 
Coast  Charts  (1:80,000  scale)  as 
"Contiguous  Zone." 

The  regulations  implementing  the 
closures  in  1986  and  1987  contained  a 
reporting  requirement  for  shrimp 
fishermen  whenever  an  endangered  or 
threatened  sea  turtle  was  incidentally 
taken  while  trawling  off  Texas  outside 
the  closed  area.  NOAA  intended  that       ' 
these  regulations  contain  the  same 
reporting  requirement  but  by  an 
oversight  did  not  include  it  in  the 
proposed  rule.  Therefore.  NOAA  intends 
to  publish  a  separate  reporting 
requirement  with  OMB  approval. 

Classification 

The  Assistant  Administrator  for 
Fisheries,  NOAA,  determined  that  this 
rule  is  consistent  with  the  National 
Standards  and  other  provisions  of  the 
Magnuson  Act  and  other  applicable  law. 

A  regulatory  impact  review  was 
prepared  for  this  rule  and  the  Under 
Secretary.  NOAA,  determined  that  the 
rule  is  not  major  under  Executive  Order 
12291. 

The  Council  prepared  a  regulatory 
flexibility  analysis  as  part  of  the 
regulatory  impact  review  which 
concludes  that  this  rule  will  have 
significant  effects  on  smell  «itities.  A 
copy  of  this  analysis  is  available  (see 
ADDRESSES).  , 


The  Council  prepared  an 
environmental  assessment  for  this  rule 
and  the  Assistant  Administrator 
'  concluded  that  there  will  be  no 
significant  impact  on  the  human 
environment  as  a  resuk  of  this  rule.  A 
copy  of  the  enrironmental  assessment  is 
available  (see  ADDRESSES). 

The  Assistant  Admmisfrator 
determined  that  this  rule  does  not 
directly  affect  the  coastal  zone  of  any 
State  with  an  approved  coastal  zone 
management  program.  Texas,  the  only 
State  involved,  does  not  have  an 
approved  coastal  zone  management 
program. 

This  rule  does  not  contain  policies 
with  IMeraSsm  implications  sufficient 
to  warrant  preparation  of  a  federalism 
assessment  under  Executive  Order 
12612. 

By  reducing  the  geographical  area 
subject  to  closure,  this  rule  relieves  a 
restriction.  Accordingly,  the 
Administrative  Procediuffe  Act  does  not 
require  the!  the  effective  date  of  die  rule 
be  delayed  for  30  days  (5  U.S.C 
553(d)fl)). 

List  of  Subjects  in  50  OH  Part  658 

Fisheries,  Ftehing. 

Dated:  May  20. 1988 

lames  E.  Dsu^t,  Jr.. 

Acting  Assistant  Administrator  for Fishenea, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  forth  in  the 
preamble,  50  CFR  Part  658  is  amended 
as  follows: 

PART  658— SHRIMP  FISHERY  OF  THE 
GULF  OF  MEXICO 

1.  The  authority  citation  for  part  858 
continues  to  read  as  follows: 

AutiMirity:  16  U.S.C.  ISOt  etseq. 

2.  In  S  658.25.  paragraph  (a)  is 
suspended  fiom  May  24, 1988  through 
July  31. 1988,  and  a  new  paragraph  (c)  is 
added,  to  be  effective  from  May  24. 1988 
through  July  31, 1988,  to  read  as  follows: 

§  658.25    Texas  closure. 

*        *        *        «        • 

(c)  Area  and  season  restrictions.  From 
June  1  through  July  15, 1988,  the  area 
described  in  this  paragraph  is  closed  to 
all  trawl  fishing.  The  area  is  that  part  of 
the  EEZ  within  15  nautical  miles  of  the 
baseline  from  which  the  territorial  sea  is 
measured  off  Texas  west  of  a  line 
connecting  point  A  (29*31.1'  N.  latitude, 
93*47.7'  W.  longitude)  to  point  B  {28*11.4' 


N.  latitude,  92*53.0  W.  longitude)  as 
shown  in  Figure  3. 

[FR  Doc.  88-11741  FUed  5-24-88;  8:45  am) 
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50  CFR  Part  675 
EDeefcet  Na  7tt47-8002] 

Groundflih  of  the  Boring  Siea  and 
Aleutian  Islands  Area 

AQENCV:  National  Marine  Fisheries 
Service  (NMFS).  NOAA,  Commerce. 
ACTION:  Notice  of  inseason  adjustment. 

StIMMARY:  NOAA  announces  the 
apportionment  of  amounts  of  Alaska 
gjK>undfish  to  the  joint  venttire 
processing  (JVPT  and  domestic  annual 
processing  (DAP)  portfons  of  the 
domestic  annual  harvest  (DAH)  onder 
provisions  of  the  Fishery  Managenent 
Plan  for  the  Groundfish  Fishery  of  the 
Bering  Sea  and  Aleutian  Islands  Area 
(FMP).  Groundfish  are  apportioned 
according  to  the  regulations 
implementing  the  FMP.  The  mtent  of  this 
action  is  to  assure  optimum  use  of  these 
groundfish  by  aHowing  domestic 
fisheries  to  proceed  without 
interruption. 

DATES:  May  20. 1988.  Comments  will  be 
accepted  through  June  6, 1988. 
ADDRESS:  Comments  should  be  mailed 
to  James  W.  Brooks,  Acting  Director, 
Alaska  Region,  National  Marine 
Fisheries  Service.  P.O.  Box  1668,  Juneau, 
AK  99802,  or  be  delivered  to  Room  453. 
Federal  Building,  709  West  Ninth  Street, 
Juneau,  Alaska. 

FOR  FURTHER  INFORMATtON  CONTACT: 

Janet  E.  Smoker  (Resource  Management 
Speciahst  NMFS).  907-586-7230. 
SUPPLEMBITARV  mpomumoH:  The  FMP 

governs  the  groundfish  fishery  in  the 
exclusive  economic  zone  under  the 
Magnuson  Fishery  Conservation  and 
Management  Act.  The  FMP  was 
developed  by  the  North  Pacific  Fishery 
Management  Council  (Council]  and 
implemented  by  rules  appearing  at  50 
CFR  611.93  and  Part  675.  The  total 
allowable  catch  (TAG)  for  various 
groundfish  species  are  apportioned 
initially  among  DAH,  reserves,  and  the 
total  allowable  level  of  foreign  fishing 
(TALFF).  The  reserve  amount,  in  turn,  is 
to  be  apportioned  to  DAH  and/or 
TALFF  during  the  fishing  year,  under  50 
CFR  611.93(c)  and  675.20(b).  As  soon  as 
practicable  after  April  1.  )une  1,  August 
1  and  on  such  other  dates  as  are 


necessary,  the  Secretary  of  Commerce 
apportions  to  DAH  and/or  TALFF  all  or 
part  of  the  reserve  that  he  finds  will  be 
harvested  by  U.S.  vessels  during  the 
remainder  of  the  year,  except  that  part 
or  all  of  the  reserve  may  be  withheld  if 
an  apportionment  would  adversely 
affect  the  conservation  of  groundfish 
resources  or  prohibited  species. 

The  initial  specifications  of  DAP  for 
1988  were  based  on  the  projected  needs 
of  the  U.S.  processing  industry  as 
assessed  by  a  mail  survey  sent  by  the 
Director.  Alaska  Region.  NMFS 
(Regional  Director)  to  fisltermen  and 
processors  in  October  1987.  After  15 
percent  of  the  Bering  Sea  and  Aleatiaa 
Islands  (BSA)  TAG  was  placed  in  the 
nonspedfic  reserve,  as  required  at  50 
CFR  675.20(a)(3).  the  initial 
specifications  for  DAP  were  determined, 
and  the  remaining  amounts  were 
provided  tojyp  (53  FR  894.  January  14. 
1988).  No  initial  specification  was 
provided  for  TALFF  because  DAH 
requirements  exceeded  the  TAC. 

On  January  14.  JVP  was  supplemented 
by  804  mt  of  the  nonspecific  reserve  to 
provide  necessary  bycatch  of  Greenland 
turbot.  Pacific  ocean  perch,  tockfish. 
sablefish.  and  squid.  On  April  14.  (53  FR 
12772.  April  19. 1988),  JVP  was 
supplemented  by  24,000  mt  of  the  non- 
specific reserve  to  provide  additional 
amounts  of  yellowfin  sole,  "other 
flatfish",  and  Pacific  cod  in  order  to 
allow  jomt  ventme  operations  to 
continue  without  interruption.  At  its 
April  meeting,  the  Council 
recommended  that  the  Regional  Director 
supplement  the  JVP  for  pollock  in  the 
Bering  Sea  by  100,000  mt.  On  May  5,  (53 
FR  16552.  May  10, 1988).  JVP  was 
supplemented  by  135,030  mt  of  the 
nonspecific  reserve  to  provide  the 
recommended  amount  of  pollock  and 
necessary  bycatch  amounts  of 
Greenland  turbot  "other  flatfish". 
Pacific  cod.  and  "other  species". 

In  early  April,  the  Regional  Director 
sent  another  survey  to  DAP  processors 
to  determine  whether  the  responses  to 
the  initial  survey  were  still  valid.  That 
survey  was  completed  on  May  6. 
Respondents  indicated  actual 
production  for  the  first  quarter  of  1988 
and  changes,  if  any.  to  amounts 
requested  for  the  second,  third,  and 
fourth  quarters.  A  thorough  evaluation 
of  survey  returns  by  NMFS  Regional 
Office  staff  indicated  amounts  excess  to 
DAP  needs  in  1988.  as  well  as  DAP 
amounts  that  could  require 
supplementation. 


IWa       PBdetal  Regbter  /  Vol.  53,  No.  101  /  Wednesday.  May  25,  1988  /  Rules  and  Regulatibns 


18843 


RMpportiooiiMiit  (TaUe  1) 


Proposed  Rules 


Ta9L£  1  .—Bering  Sea/ Aleutians  Reapportionments  of  TAC 

tA>  vluw  an  in  nwtric  fcwl 


PoNook  (Baring  Sea  subarea) 

TAC  =  1 .300.000:  ABC = 1  .SOaOOO.. 

AiroKrtoolh  flounder _ 

TAC  =  5,531;  ABC =90.500 

Ottwr  flatfish ^ 


TAC=  131.369:  ABC=331.900.. 
To«al(TAC=2.000.000). 


OAP.. 
JVP.. 
OAP.. 
JVP- 
OAP„ 
JVP. 
OAP„ 
JVP. 


Currant 


«t4.te2 

590.836 

3.806 

883 

26.403 

113.261 

7S2.S20 

1.067,314 

140.166 


Tills  action 


+95.000 


-t- 1.000 
+  10.000 


+  10.000 

+96,000 

-106.000 


Ravised 


614.162 

685.838 

3.808 

1.893 

36.403 

113.261 

80a520 

1.163.314 

34.166 


The  following  actions  are  taken  by 
this  notice  to  reapportion  groundfish 
from  the  nonspeciflc  reserve  to  BSA 
fisheries. 

To  the  BSA  JVP 

In  the  Bering  Sea,  about  80  U.S. 
catcher  boats  delivering  fish  to  44 
foreign  processors  are  conducting 
directed  fisheries  on  pollock;  another  47 
U.S.  catcher  boats  delivering  fish  to  46 
foreign  processors  are  continuing 
directed  fisheries  on  yellowfin  sole  and 
"other  flatfish".  Based  on  recent 
catches,  the  current  pollock  JVP  is 
expected  to  last  until  May  28,  while  the 
yellowfin  sole  fishery  may  last  through 
lune. 

The  Regional  Director  has  found, 
based  on  returns  from  the  second  April 
1988  DAP  survey,  that  the  current  DAP 
for  Bering  Sea  subarea  pollock  (614,162 
mt)  is  sufficient  for  1988  and  will  not 
require  supplementation  by  reserves. 
Therefore,  95,000  mt  of  the  nonspecific 
reserve  is  transferred  to  the  JVP  for 
Bering  Sea  subarea  pollock. 

Joint  venture  fisheries  have 
encoimtered  unexpectedly  high 


bycatches  of  arrowtooth  flounder.  In 
order  to  provide  bycatch  for  the  ongoing 
joint  venture  fisheries.  1,000  mt  of  the 
nonspecific  reserve  is  transferred  to  the 
JVP  for  arrowtooth  flounder. 

To  the  BSA  DAP 

Catch-to-date  of  "other  flatfish"  by 
DAP  fisheries  has  reached  95  percent  of 
the  current  quota.  Also,  the  April  1988 
DAP  survey  shows  an  additional  DAP 
requirement  of  10,000  mt  of  "other 
flatfish."  To  provided  fiirther  directed 
fishing  for  "other  flatfish"  and  bycatch 
in  the  yellowfin  sole  fisheries.  10,000  mt 
is  transferred  fit)m  the  nonspecific 
reserve  to  the  DAP  for  "other  flatfish". 

These  apportionments  do  not  result  in 
overfishing  of  the  Bering  Sea  pollock, 
arrowtooth  flounder,  or  "other  flatfish" 
stocks,  as  in  each  case  the  resulting 
species  TAC  is  less  than  its  acceptable 
biological  catch  (ABC). 

Classification 

This  action  is  taken  under  the 
authority  of  50  CFR  675.20(b)  and 
complies  %vith  ^ecutive  Order  12291. 

The  Assistant  Administrator  for 


Fisheries  finds  for  good  cause  that  it  is 
impractical  and  contrary  to  the  public 
interest  to  provide  prior  notice  and 
comment.  Immediate  effectiveness  of 
this  notice  is  necessary  to  benefit 
domestic  fishermen  who  otherwise 
would  have  to  forego  substantial 
amounts  of  other  groundfish  species  if 
fishing  were  closed  as  a  result  of 
achieving  previously  specified  JVP  or 
DAP  amounts.  However,  interested 
persons  are  invited  to  submit  comments 
in  writing  to  the  address  above  for  15 
days  after  the  effective  date  of  this 
notice  _ 

List  of  Subjects  io  50  CFR  Rati  675 

Fish,  Fisheries,  Reporting  and 
recordkeeping  requirements. 

Authority:  16  U.S.C  1801  et  seq. 
Dated:  May  20. 1988. 
Richard  H.  Schaafaf . 

Director,  Office  of  Fisheries  Conservation  and 

Management,  National  Marine  Fisheries 

Service. 

[FR  Doc.  88-11756  Filed  5-20-88: 4:53  pm] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
(s  to  give  interested  persons  an 
Opportunity  to  participate  in  the  rule 
rnaking  prior  to  the  adoption  of  the  final 
rules. 


FEDERAL  LABOR  RELATIONS 
AUTHORITY 

5  CFR  Ch.  XIV 

Regional  Offices;  Jurisdictional 
Changes 

agency:  Federal  Labor  Relations 
Authority  and  the  General  Counsel  of 
the  Federal  Labor  Relations  Authority. 

ACTION:  Proposed  amendment  of  rules 
and  regulations. 

SUMMARY:  This  document  proposes  to 
amend  Appendix  A,  paragraph  (f)  of  the 
rules  and  regulations  of  the  Federal 
Labor  Relations  Authority  and  the 
General  Counsel  of  the  Federal  Labor 
Relations  Authority  published  at  5  CFR 
Part  2400  et  seq.  (1987)  to  provide  for 
changes  in  the  geographical  jurisdictions 
of  the  Washington,  DC  and  Atlanta 
Regional  Offices  concerning  unfair  labor 
practice  charges  and  representation 
petitions  arising  in  Virginia. 

Comment  Date:  Written  conmients 
will  be  considered  if  received  no  later 
than  June  20, 1988. 

ADDRESS:  Send  written  comments  to 
David  L  Feder,  Federal  Labor 
Regulations  Authority,  Office  of  the 
General  Counsel,  500  C  Street  SW., 
Washington,  DC  20424. 
FOR  FURTHER  INFORMATION  CONTACT: 

David  L.  Feder,  Assistant  General 
Counsel,  (202)  362-0834. 

SUPPLEMENTARY  INFORMATION:  Effective 

January  28. 1980,  the  Authority  and  the 
General  Counsel  published,  at  45  FR 
3482,  January  17, 1980,  final  rules  and 
regulations  to  govern  the  processing  of 
cases  by  the  Authority  and  the  General 
Counsel  under  chapter  71  of  title  5  of  the 
United  States  Code.  These  rules  and 
regulations  are  required  by  Title  VII  of 
the  Civil  Service  Reform  Act  of  1978  and 
are  set  forth  in  5  CFR  Part  2400  et  seq. 
(1987). 

Appendix  A,  paragraph  (f)  of  the 
foregoing  rules  and  regulations  sets  forth 
geographic  jurisdictions  of  the  Regional 
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Directors  of  the  Authority.  Under 
paragraph  (f),  Appendix  A,  all  counties 
within  Virginia,  except  for  Alexandria. 
Arlington,  Fairfax,  Fauquier,  Loudoun 
and  Prince  William,  are  listed  within  the 
geographic  jurisdiction  of  the 
Authority's  Atlanta  Regional  Office.  The 
above  listed  counties  are  within  the 
geographic  jurisdiction  of  the 
Washington,  DC  Regional  Office.  In  the 
best  interest  of  efficient  and  cost-   . 
effective  case  processing  by  the  Office 
of  the  General  Counsel,  it  is  proposed 
that  all  cases  arising  in  Virginia  should 
be  within  the  geographic  jurisdiction  of 
the  Authority's  Washington,  DC 
Regional  Office.  The  address  of  the 
Washington,  DC  Regional  Office,  as  set 
forth  in  Appendix  A,  paragraph  (d)(3)  of 
the  rules  and  regulations  is  as  follows: 

(3)  Washington  Regional  Office: 
1111— 18th  Street  NW..  7th  Floor, 
Washington,  DC  20033-0758,  Telephone 
FTS-653-8500,  Commercial:  202-653- 
8500;  Mailing  Address:  P.O.  Box  33758, 
Washington,  DC  20033-0758, 

For  the  reasons  set  out  in  the 
preamble,  Appendix  A  to  5  CFR  Chapter 
XIV  is  proposed  to  be  amended  by 
revising  the  entry  for  the  state  of 
Virginia  in  paragraph  (f)  to  read  as 
follows: 

Appendix  A  to  5  CFR  Chapter  XIV— 
Current  Addresses  and  GeograpUc 
Jurisdictions 

(f)  The  geographic  jurisdictions  of  the 
Regional  Directors  of  the  Authority  are 
as  follows: 


State  or  ottier  locality 


Regional  office 


Virginia Washington.  IX) 


(5  XJS.C.  7134) 

Dated:  May  20. 1968. 

For  the  Authority. 
Jerry  L.  Calhoun, 
Chairman. 
Jean  McKee, 
Member. 

Oranis  M.  Devaney. 
Acting  GeneraJ  Counsel. 

[FR  Doc.  88-11706  Filed  5-24-68;  a-45  am] 
WLLING  CODE  •727-01-M 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Markating  Service 
7  CFR  Part  M7 

Oregon-Cailfomla  Potatoes;  Expenses 
and  Assessment  Rate 

aqency:  Agricultural  Marketing  Service. 

USDA. 

ACTION:  Proposed  rule. 

summary:  This  proposed  rule  would 
authorize  expenditures  and  establish  an 
assessment  rate  under  Marketing  Order 
No.  947  for  the  1988-89  fiscal  period. 
Authorization  of  this  budget  would 
allow  the  Oregon-California  Potato 
Committee  to  incur  expenses  reasonable 
and  necessary  for  it  to  administer  the 
program.  Funds  to  cover  these  expenses 
would  be  derived  from  assessments  on 
handlers. 

date:  Comments  must  be  received  by 
June  18, 1988. 

ADDRESS:  Interested  persons  are  invited 
to  submit  written  comments  concerning 
this  proposal.  Comments  must  be  sent  in 
triplicate  to  the  Docket  Clerk,  Fruit  and 
Vegetable  Division.  AMS,  USDA,  P.O. 
Box  96456,  Room  2085-S,  Washington. 
DC  20090-6456.  Comments  should 
reference  the  date  and  page  number  of 
this  issue  of  the  Federal  Register  and 
will  be  available  for  public  inspection  in 
the  Office  of  the  Docket  Clerk  during 
regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 
Todd  A.  Deiello,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS.  USDA,  P.O. 
Box  96456,  Room  2525-S,  Washington, 
DC  20090-6456,  telephone  202-475-5610. 
SUPPLEMENTARY  INFORMATION:  This  rule 

is  proposed  under  Marketing  Order  No. 
947  [7  CFR  Part  947]  regulating  the 
handling  of  potatoes  grown  in 
designated  counties  in  Oregon  and 
California.  This  order  is  effective  under 
the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended  [7  U.S.C.  601- 
674],  hereinafter  referred  to  as  the  Act. 

"This  proposed  rule  has  been  reviewed 
under  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursnant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
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considered  the  economic  impact  of  this 
proposed  rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  flt 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  45  handlers 
of  Oregon-California  potatoes  under  this 
marketing  order,  and  approximately  470 
potato  producers.  Small  agricultitfal 
producers  have  been  defined  by  the 
Small  Business  Administration  [13  CFR 
121.2]  as  those  having  annual  gross 
revenues  for  the  last  three  years  of  less 
than  $500,000,  and  small  agricultural 
service  firms  are  defined  as  those  whose 
gross  annual  receipts  are  less  than 
$3,5Oa00O.  The  majority  of  the  handlers 
and  producers  may  be  classified  as 
small  entities. 

The  marketing  order  requires  that  the 
assessment  rate  for  a  particular  fiscal 
period  apply  to  all  assessable  potatoes 
handled  from  the  beginning  of  such 
period.  An  aimual  budget  of  expenses  is 
prepared  by  the  committee  and 
submitted  to  the  Department  of 
Agriculture  for  approval.  The  members 
of  the  committee  are  handlers  and 
producers  of  potatoes.  They  are  familiar 
with  the  committee's  needs  and  with  the 
costs  for  goods,  services,  and  personnel 
in  their  local  area  and  are  thus  in  a 
position  to  formulate  an  appropriate 
budget. 

The  recommended  assessment  rate  is 
derived  by  dividing  anticipated         | 
expenses  by  expected  shipments  of 
potatoes.  Because  that  rate  is  applied  to 
actual  shipments,  it  must  be  established 
at  a  rate  which  will  produce  sufficient 
income  to  pay  the  committee's  expected 
expenses.  A  recommended  budget  and 
rate  of  assessment  is  usually  acted  upon 
by  the  committee  before  the  season 
starts,  and  expenses  are  incurred  on  a 
continuous  basis.  Therefore,  budget  and 
assessment  rale  approval  must  be 
expedited  so  that  the  committee  will 
have  funds  to  pay  its  expenses. 

The  Oregon-California  Potato 
Committee's  proposed  budget  for  the 
1988-89  fiscal  period  totals  $37,175,  and 
an  assessment  rate  of  $0,004  per 
hundredweight  of  potatoes  has  been 
proposed.  In  comparison  to  the  1987-88 
budget  of  $36.«00,  the  proposed  budget 
is  $375  more  than  last  year  with  minor 
increases  in  expenditures  for  insurance 
and  bonds,  office  supplies,  and  postage. 
At  the  proposed  assessment  rate  of 


$0,004,  anticipated  fresh  maricet 
shipments  of  7,75a000  tons  would  yield 
$31,000  in  assessment  income.  This 
along  with  about  $16,000  from  the 
reserve  would  be  adequate  for  budgeted 
expenses.  At  the  end  of  the  fiscal  period, 
the  reserve  fund  is  expected  to  total 
$10,000. 

While  this  proposed  action  would 
impose  some  additional  costs  on 
handlers,  the  costs  are  in  the  form  of 
uniform  assessments  on  all  handlers. 
Some  of  the  additional  costs  may  be 
passed  on  to  producers.  However,  these 
costs  would  be  significantly  offset  by 
the  benefits  derived  fit)m  the  operation 
of  the  marketing  order.  Therefore,  the 
Administrator  of  AMS  has  determined 
that  this  action  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Based  on  the  foregoing,  it  is  found  and 
determined  that  a  conunent  period  of 
less  than  30  days  is  appropriate  because 
the  budget  and  assessment  rate 
approval  needs  to  be  expedited.  The 
committee  needs  to  have  sufficient 
funds  to  pay  its  expenses  which  are 
incurred  on  a  continuous  basis. 

List  of  Subjects  in  7  CFR  Part  947 

Marketing  agreements  and  orders. 
Potatoes  (Oregon  and  California). 

For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  that  7  CFR  Part 
947  be  amended  as  follows: 

PART  947— POTATOES  GROWN  IN 
MOOOC  AND  SISKIYOU  COUNTIES, 
CAUFORNIA,  AND  IN  ALL  COUNTIES 
IN  OREGON,  EXCEPT  MALHEUR 
COUNTY 

1.  The  authority  citation  for  7  CFR 
Part  947  continues  to  read  as  follows: 

Authority:  Sees.  1-19. 48  Stat.  31,  as 
amended;  7  U.S.C.  601-674. 

2.  A  new  S  947.241  is  added  to  read  as 
follows: 

9  947.241    Exp«nM«  and  ■■aassmant  rat*. 

Expenses  of  $37,175  by  the  Oregon- 
California  Potato  Committee  are 
authorized,  and  an  assessment  rate  of 
$0,004  per  hundredweight  of  assessable 
potatoes  is  established  for  the  fiscal 
period  ending  June  30. 1989. 
Unexpended  funds  may  be  carried  over 
as  a  reserve. 

Dated  May  19. 1968. 
Robert  C  Keeney,  ' 

Deputy  Director,  Fruit  and  Vegetable 
Division,  Agricultural  Marketing  Service. 
(FR  Doc.  88-11687  Filed  5-24-88;  8:45  am] 
mama  cooc  mio-oi-ii 


7  CFR  Part  1002 

[Dodrat  Na  A0-71-A7C] 

MMc  In  ttie  New  Yofi(*New  Jeceey 
Marketing  Area;  Hearing  on  Propoeed 
Amendments  to  Tentative  Marketing 
Agreement  and  Order 

AOmcv:  Agricultural  Maiiceting  Service, 

USOA. 

action:  Notice  of  Public  hearing  on 

proposed  rulemaking. 

summary:  This  hearing  is  being  held  to 
consider  a  proposal  to  increase  from 
four  cents  to  five  cents  the  maximum 
allowable  rate  of  payment  for  expense 
of  administration  under  the  New  York- 
New  Jersey  order.  Proponents  contend 
that  the  modification  is  needed  to 
provide  sufficient  funds  to  cover  the  cost 
of  administering  the  order. 
date:  The  hearing  will  convene  at  1:30 
p.m.  local  time,  on  June  6, 1988. 
AOORESS:  The  hearing  will  be  held  at  the 
Hotel  Syracuse,  500  South  Warren 
Street,  Syracuse.  New  York  13202,  (315] 
422-5121. 

FOR  FUITTNCR  mPOMNATION  contact: 

Maurice  M.  Martin,  Marketing 
Specialist  USDA/AMS/Dairy  Division, 
Order  Formulation  Branch,  Room  2968, 
South  Building.  P.O.  Box  96456. 
Washington,  DC  20090-6456.  (202)  447- 
7311. 

SUPPLEMENTARY  INFORMATION:  This 
administrative  action  is  governed  by  the    I 
provisions  of  sections  556  and  557  of 
Title  5  of  the  United  States  Code  and, 
therefore,  is  excluded  from  the 
requirements  of  Executive  Order  12291. 

Notice  is  hereby  given  of  a  public 
hearing  to  be  held  at  the  Hotel  Syracuse.  | 
500  South  Warren  Street,  Syracuse,  New 
York  13202,  beginning  at  1:30  p.m.  local 
time,  on  June  6, 1988,  with  respect  to 
proposed  amendments  to  the  tentative 
marketing  agreement  and  to  the  order 
regulating  the  htmdling  of  milk  in  the 
New  York-New  Jersey  marketing  area. 

The  hearing  is  called  pursuant  to  the 
provisions  of  the  Agricultiu-al  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  and  the  applicable  rules 
of  practice  and  procedure  governing  the  ~ 
formulation  of  marketing  agreements 
and  marketing  orders  (7  CFR  Part  900). 

The  purpose  of  the  hearing  is  to 
receive  evidence  with  respect  to  the 
economic  and  marketing  conditions 
which  relate  to  the  proposed 
amendments,  hereinafter  set  forth,  and 
any  appropriate  modifications  thereof, 
to  the  tentative  marketing  agreement 
and  to  the  order. 

Actions  under  the  Federal  milk  order 
program  are  subject  to  the  "Regulatory 


Flexibility  Act"  (Pub.  L  96-354).  This 
Act  seeks  to  ensure  that,  within  the 
statutory  authopty  of  a  program,  the 
regulatory  and  information  requirements 
are  tailored  to  the  size  and  nature  of 
small  businesses.  For  the  purpose  of  the 
Federal  order  program,  a  small  business 
will  be  considered  as  one  which  is 
independently  owned  and  operated  and 
which  is  not  dominant  in  its  field  of 
operation.  Most  parties  subject  to  a  milk 
order  are  considered  as  a  small 
business.  Accordingly,  interested  parties 
are  invited  to  present  evidence  on  the 
probable  regulatory  and  informational 
impact  of  the  hearing  proposals  on  small 
businesses.  Also,  parties  may  suggest 
modifications  of  these  proposals  for  the 
purpose  of  tailoring  their  applicability  to 
small  businesses. 

List  of  Subjects  in  7  CFR  Part  1002 

Milk  marketing  orders.  Milk,  Dairy 
products. 

PART  1002— [AMENDED] 

The  authority  citation  for  7  CFR  Part 
1002  continues  to  read  as  follows: 

Authority:  Sees.  1-19, 48  SUt.  31,  as 
amended;  7  U.S.C.  601-674. 

The  proposed  amendments,  as  set 
forth  below,  have  not  received  the 
approval  of  the  Secretary  of  Agriculture. 

Proposed  by  Agri-Mark.  Inc.,  Dairylea 
Cooperative.  Inc.  and  Eastern  Milk 
Producers  Cooperative  Association 

Proposal  No.  1 

I  Revise  §  1002.90  Payment  by  handlers, 
by  changing  "4"  cents  per 
hundredweight  to  read  "5"  cents  per 
nundredweight. 

Proposed  by  the  Dairy  Division, 
Agricultural  Marketing  Service 

Proposal  No.  2 

'  Make  such  changes  as  may  be 
necessary  to  make  the  entire  marketing 
agreement  and  the  order  conform  with 
any  amendments  thereto  that  may  result 
from  this  hearing. 

Copies  of  this  notice  of  hearing  and 
the  order  may  be  procured  from  the 
Market  Administrator,  Thomas  A. 
Wilson.  708  Third  Avenue.  6th  Floor, 
Nfew  York,  New  York  10017-4104  or 
from  the  Hearing  Clerk,  Room  1079, 
South  Building.  United  States 
Department  of  Agricultiu^.  Washington, 
DC  20250,  or  may  be  inspected  there. 

Copies  of  the  transcript  of  testimony 
taken  at  the  hearing  will  not  be 
available  for  distribution  through  the 
Hearing  Clerk's  Office.  If  you  wish  to 
purchase  a  copy,  arrangements  may  be 
made  with  the  reporter  at  the  hearing. 


From  the  time  that  a  hearing  notice  is 
issued  and  until  the  issuance  of  a  final 
decision  in  a  proceeding.  Department 
employees  involved  in  the  decisional 
process  are  prohibited  from  discussing 
the  merits  of  the  hearing  issues  on  an  ex 
parte  basis  with  any  person  having  an 
interest  in  the  proceeding.  For  this 
particular  proceeding,  the  prohibition 
applies  to  employees  in  the  following 
organizational  units: 
Office  of  the  Secretary  of  Agriculture 
Office  of  the  Administrator,  Agricultural 

Marketing  Service 
Office  of  the  General  Counsel 
Dairy  Division.  Agricultural  Marketing 

Service  (Washington  office  only) 
Office  of  the  Market  Administrator.  New 

Yoric-New  Jersey  Marketing  Area 

Procedural  matters  are  not  subject  to 
the  above  prohibition  and  may  be 
discussed  at  any  time. 

Signed  at  Washington.  DC.  on  May  19. 
1988. 

J.  Patrick  Boyle, 

Administrator. 

[FR  Doc.  88-11686  Filed  5-24-88;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  35 

Medk^l  Use  of  Byproduct  MaterM: 
Training  and  Experience  Criteria 

agency:  Nuclear  Regulatory 

Commission. 

action:  Advance  notice  of  proposed 

rulemaking. 


:  The  Nuclear  Regulatory 
Commission  (NRC)  is  requesting 
comments  on  training  and  experience 
criteria  for  all  individuals  who  use 
byproduct  material  for  clinical 
procedures  in  the  practice  of  medicine. 
The  training  and  experience  criteria  that 
NRC  will  require  must  reflect  the 
realities  of  the  evolution  of  medical 
practice,  without  compromising  public 
health  and  safety.  The  comments 
submitted  will  help  the  Commission 
ensure  that  its  training  and  experience 
criteria  are  appropriate  to  the  clinical 
procedures  in  which  an  individual 
participates. 

DATE:  Comment  period  expires  August 
24. 1988.  Comments  received  after  this 
date  will  be  considered  only  if  it  is 
practical  to  do  so  but  assurance  of 
consideration  cannot  be  given  except  as 
to  comments  filed  on  or  before  this  date. 
ADDRESSES:  Submit  written  comments 
and  suggestions  to  the  Secretary  of  the 
Conunission.  U.S.  Nuclear  Regulatory 


Commission,  Washington,  DC  20559, 
Attention:  Docketing  and  Service    j 
Branch.  ' 

Copies  of  other  Federal  Register 
notices  referenced  in  this  document  and 
the  comments  received  on  those  notices 
may  be  examined  at  the  Commission's 
Public  Document  Room  at  1717  H  Street 
NW.,  Washington,  DC.  Single  copies  of 
other  Federal  Register  notices 
referenced  in  this  document  are 
available  from  Norman  L  McElroy, 
Office  of  Nuclear  Material  Safety  and 
Safeguards.  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
Telephone:  (301)  492-3417. 

FOR  FURTHER  INFORMATION  CONTACT! 

Norman  L  McEfroy,  Office  of  Nuclear 
Material  Safety  and  Safeguards.  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Telephone:  (301) 
492-3417. 

SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

L  Background  Discussion  of  Physician 

Training  and  Experience  Criteria 
D.  Bases  for  Considerations 
Introduction 
NRCs  General  Policy  on  the  Medical  Use 

of  Byproduct  Material 
Misadministrations 
The  Regulatory  Problem 
DL  General  Considerations 
Safety  Technology 
Risk  to  Patients 
Developments  in  Clinical  Procedures  and 

Technologies 
Setting  the  Requisite  Level  of  Training  and 

Experience 
Future  Actions 

IV.  List  of  SubjecU  in  10  CFR  Part  36 

V.  Authority  Citation 

VI.  Request  for  Information  for  Regulatory 

Analysis 
vn.  Request  for  Comment  on  General 
Considerations 

CertiRcation 

Integrated  Training  Programs 

Alternatives  for  Individuals  in  Practice 

Individuals  with  Special  Training  and 
Experience 

Technologists  and  Technicians 

Continuing  Education 
Vin.  Interpretation  of  Criteria 
DC.  Specific  Examples  of  Criteria 

Physicians 

Physicists 

Technologists  and  Dosimetrists 

L  Background  Discussion  of  Physician 
Training  and  Experience  Criteria 

For  several  years,  the  NRC  has  had 
training  and  experience  criteria  for 
physicians  who  want  to  use  byproduct 
materials  in  the  practice  of  medicine. 
The  criteria  are  comprised  of  the 
training  generally  believed  necessary  for 
a  physician  to  use  byproduct  materials 
safely  and  to  protect  workers,  patients, 
and  the  public  from  unnecessary 
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radiation  exposure.  The  evolntion  of  tfie 
training  and  experience  criteria  is  more 
fully  described  in  a  Federal  Register 
Notice  (FRN)  published  on  December  2, 
1982  (47  FR  54378). 

Generally,  phsrsicians  demonstrate 
their  training  and  experience  by  being 
certified  by  an  appropriate  medical 
specialty  board  or  by  completing  a    j 
program  that  inte^ates  basic  classroom 
training,  supervised  handling 
experience,  and  supervised  clinical 
experience.  Such  a  program  is  usually 
completed  as  a  part  of  the  physician'^ 
residency  program  that  is  spent  learning 
a  medical  specialty. 

The  NRC  evaluates  case-by-case  the 
training  and  experience  of  physicians 
who  have  not  completed  integrated  , 
programs. 

At  various  meetings  of  NRC's 
Advisory  Committee  on  the  Medical  i 
Uses  of  Isotopes  (ACMUI),  several    ' 
experts  from  the  medical  community 
indicated  that,  because  of  the  increase 
in  the  complexity  of  the  diagnostic 
interpretation  of  nuclear  medicine 
studies,  the  training  time  devoted  to 
basic  classroom  and  laboratory  training 
and  supervised  handling  experience  had 
decreased.  In  response,  in  the  previously 
referenced  December  1982  FRN.  the 
NRC  increased  the  requisite  duration  of 
integrated  training  programs  for 
diagnostic  medical  use. 

In  December  1983,  the  American 
College  of  Cardiology  proposed 
alternative  criteria  for  physicians  who 
wanted  to  perform  only  cardiovascular 
imaging  procedures.  Representatives  of 
several  organizations  whose  members 
use  byproduct  materials  met  in  June 
1984  to  discuss  the  proposal.  No 
consensus  recommendation  was 
reached:  the  representatives  submitted 
three  sets  of  alternative  criteria. 

There  appeared  to  be  general 
agreement  on  what  topics  should  be 
included  in  basic  classroom  training. 
work  expereince,  and  clinical 
experience.  There  was  a  difference  of 
opinion  concerning  the  minimum 
acceptable  duration  of  an  inte^ated 
training  program  and  on  the  operatiopial 
wording  of  the  handling  and  clinical 
experience  criteria. 

The  NRC  held  a  meeting  of  the 
ACMUI  to  discuss  the  alternative      ' 
criteria  (for  a  discussion,  see  50  FR  8291. 
published  February  14, 1985).  NRC 
received  almost  200  comment  letters.  In 
addition,  about  20  individuals  spoke  at 
the  meeting.  There  were  several 
important  points  raised 

1.  There  is  no  clear  safety  basis  for 
applying  different  training  program 
duration  criteria  to  applicants  from 
different  medical  speciahties  in  wMdi 
diagnostic  radiopharmaceuticals  are 


used.  Radiation  safety  problems  and 
procedures  are  similar  in  all  cases. 

2.  RadiatioB  safety  cannot  be 
completely  separated  firom  the  quality  of 
clinical  practice.  Simple  exaog^les  of 
this  point  include  perfonnmg  imaging 
procedures  that  are  of  no  clinical  value, 
doing  procedures  poorly  so  that  they 
must  be  repeated,  or  misinterpreting  the 
images.  Each  of  these  practices  resiJts 
in  unnecessary  patient  exposure. 

3.  The  length  of  a  training  program  is 
not  nearly  as  important  as  the  quaUty  of 
the  training,  if  the  essential  topics  are 
adequately  covered. 

4.  Methods  of  reimbursement  for 
health  care  are  resulting  in  a  trend 
toward  conducting  diagnostic  imaging 
procediu'es  in  private  practice  offices 
and  clinics  rather  than  in  hospitals.  In 
that  setting,  there  is  less  peer  review  of 
both  physician  credentials  and  quality 
of  clinical  practice  than  there  usually  is 
in  the  hospital  setting.  There  may  also 
be  new  nuclear  medicine  diagnostic  and 
therapeutic  clinical  procedures  on  the 
horizon.  NRCs  policy  should  anticipate 
the  future  course  of  nuclear  medicine  to 
the  extent  possible. 

5.  Some  individuals  may  support 
longer  training  program  duration  criteria 
in  order  to  disenfranchise  others  for 
economic  reasons  rather  than  public 
health  and  safety  reasons. 

n.  Bases  for  Consideratioos 

Introduction 

The  NRC  must  review  issues  and 
develop  resolutions  based  on  the  NRC's 
statutory  jurisdiction,  public  health  and 
safety  considerations,  and 
considerations  of  reasonableness. 
Furthermore,  issues  cannot  be  examined 
in  a  void.  Rather  than  simply  examining 
training  and  experience  criteria  for 
diagnostic  use  of  radiopharmaceuticals, 
the  NRC  takes  this  opportunity  to 
request  public  comment  on  training  and 
experience  criteria  for  all  individuals 
who  participate  in  any  type  of  medical 
use  of  byproduct  material.  NRC's 
general  considerations  are  discussed 
below. 

NRC's  General  Policy  on  the  Medical 
Use  of  Byproduct  Material 

The  NRC  regulates  the  medical  use  of 
byproduct  material  to  protect  the  public 
health  and  safety;  the  public  includes 
patients,  physicians,  other  licensee 
employees,  visitors,  and  the  general 
public  This  role  was  discussed  at  length 
in  "Regtilation  of  the  Medical  Uses  of 
Radioisotopes;  Statement  of  General 
Policy"  (the  Medical  Use  Policy 
Statement  see  44  FR  8242.  published 
February  9, 1979). 


In  theJkfedical  Use  PoB(^  Statement, 
the  Coamussion  said  it  would  use  the 
following  general  policy  to  guide  its 
regulation  ef  the  medical  use  of 
radioisotopes: 

'1.  The  NRC  will  continue  to  regulate 
the  medical  uses  of  radioisotopes  as 
necessary  to  provide  for  the  radiation 
safety  of  workers  and  the  general  public. 

2.  The  NRC  will  regulate  the  radiation 
safety  of  patients  where  justified  by  the 
risk  to  patients  and  where  voluntary 
standards,  or  compliance  with  these 
standards,  are  inadequate. 

3.  The  NRC  will  minimize  intrusion 
into  medical  judgments  affecting 
patients  and  into  other  areas 
traditionally  considered  to  be  the 
practice  of  medicine-." 

The  NRC  uses  the  Medical  Use  Policy 
Statement  as  a  guide  when  examining 
training  and  experience  criteria. 

Misadministrations 

During  the  same  time  the  NRC  was 
examining  the  issue  of  physician 
training  and  experience  for  the 
diagnostic  use  of  radiopharmaceuticals, 
a  series  of  misadministrations  occurred 
that  lead  the  Commission  to  believe  that 
its  public  health  and  safety 
responsibilities  required  that  rulemaking 
begin  on  quality  assurance  in  the 
medical  use  of  byproduct  material  (see 
52  PR  36942  and  52  FR  36949;  October  2, 
1987).  These  published  notices  dealt 
with  assurance  of  quality  lAirough 
procedural  and  physical  Measurement    - 
requirements.  Neither  notice  dealt  with 
the  training  of  physicians,  physicists, 
technologists,  and  dosimetrists  who 
participate  in  the  medical  use  of 
byproduct  material. 

The  Commission  now  believes  that 
the  training  of  all  individuals  who 
participate  in  the  medical  use  of 
byproduct  material  deserves  more 
rigorous  attention.  The  NRC  believes  it 
is  important  to  review  not  just  the 
training  and  duties  of  each  group,  but 
that  it  should  be  also  address  the 
interactions  of  these  individuals  in  the 
clinical  environment 

The  Regulatory  Problem 

In  dealing  with  this  matter,  the  NRC  is 
confronted  with  the  difficult  problem  of 
fulfilling  its  statutory  responsibility  to 
regulate  the  medical  use  erf  byproduct 
material  while  avoiding  the  regulation  of 
the  practice  of  medicine — a  matter  that 
is  the  responsibility  of  the  States.  The 
NRCs  goal  is  to  r^ulate  the  ose  of 
byproduct  material  in  order  to  protect 
the  public  health  and  safety  without 
intruding  into  the  delivery  of  medical 
care.  ProtectioB  of  the  pt^c  includes 
protection  of  the  patient.  The  NRC 


believes  that  the  patient's  best  radiation 
protection  comes  from  individuals  who 
deliver  the  highest  quality  nuclear 
medicine  service.  For  example,  if  a 
nuclear  medicine  physician  is  not 
adequately  trained,  and,  therefore,  not 
capable  of  offering  quality  service,  the 
patients,  a  member  of  the  public,  may  be 
subjected  to  unnecessary  radiation. 
Thus,  the  NRC  expects  that  better 
quality  training  leads  to  improved 
protection  from  radiation  hazards. 

Unfortunately,  the  only  well-defined 
dimensions  available  for  measuring  the 
amount  of  training  are,  for  the  medical 
setting,  duration  of  training  and  number 
of  cases  performed  under  supervision. 
Neither  dimension  provides  a  truly 
acceptable  substitute  for  measuring 
quaUty  of  training  and  quality  of  day-to- 
day clinical  performance. 

Before  deciding  the  seek  public 
comment,  the  NRC  staff  carefully 
considered  many  alternatives: 

1.  Take  no  action  in  response  to 
requests  for  change; 

2.  For  diagnostic  physicians,  return  to 
the  three-month  program  that  was  used 
for  several  years  and  appeared  to 
provided  for  adequate  assurance  of 
public  health  and  safety; 

3.  Administer  a  test  to  appUcants  that 
includes  only  radiation  safety  questions, 
or  radiation  safety  and  clinical 
questions: 

4.  Encourage  other  organizations  to 
administer  such  tests;  or 

5.  Completely  eliminate  the 
examination  of  clinical  training  and 
experience  and  examine  appHcants 
solely  on  radiation  safety  procedure 
training  and  experience.  (In  this 
construction,  the  word  examination 
means  a  comparison  of  the  applicant's 
curriculum  vitae  to  established  criteria, 
not  a  test  in  which  the  applicant  is 
asked  questions  and  graded  according 
to  the  number  of  correct  responses.) 

in.  General  Considerations 

Safety  Technology 

The  NRC  beUeves  that  the  radiation 
safety  skills  needed  to  ensure  worker 
and  public  safety  in  conventional 
medical  use  are  straightforward  and 
easily  taught  to  most  individuals  with  a 
scientific  backgroimd  in  a  few  weeks. 
Neither  the  equipment  nor  the  radiation 
safety  procedures  for  the  safe  receipt 
and  storage  of  materials,  handling, 
safety  surveys,  waste  processing,  and 
spill  cleanup  have  changed  significantly 
in  the  last  twenty  years,  and  do  not 
appear  likely  to  change.  There  is  a  clear 
indication  that  a  few  weeks  of  training 
are  necessary  and  sufficient  to  learn  the 
skills  needed  to  safely  handle  byproduct 
material  used  in  medicine.  This 


assertion  is  based  on  an  analysis  of  the 
safety  problems  that  can  be  encountered 
when  using  byproduct  materials  for 
clinical  procedures,  coupled  with  many 
years  of  hcensing  and  inspection 
experience  and  Oie  NRC  staffs 
participation  in  training  programs. 
Therefore,  this  review  of  training  and 
experience  criteria  is  not  undertaken  to 
respond  to  safety  technology   .. 
development. 

Rather,  the  issues  addressed  by  this 
notice  are  patient  safety  and  sensitivity 
to  the  risks  inherent  in  the  medical  use 
of  radiation. 

Risk  to  Patients 

The  NRC  has  considered  the  risk  to 
patients  from  medical  use  of  byproduct 
material,  and  licensees'  compliance  with 
voluntary  risk  reduction  standards,  such 
as  standards  published  by  the  Joint 
Conunission  on  the  Accreditation  of 
Hospitals,  radiopharmaceutical  package 
insert  recommendations  regarding 
precautions,  dosage  and  administration, 
and  instructions  for  preparation,  and  a 
report  of  the  Inter-Society  Council  for 
Radiation  Oncology. 

The  NRC  has  also  considered  for 
many  years  the  difficulty  of  regulating 
the  intentional  application  of  radiation 
to  patients,  who  are  members  of  the 
public.  The  NRC  said  in  the  "Rationale" 
section  of  the  Medical  Use  Policy 
Statement  that  "the  diagnostic  use  of 
radioactive  drugs  is,  in  most  cases, 
clearly  an  area  of  low  radiation  risk  to 
patients."  This  is  still  the  case. 
However,  it  is  appropriate  for  NRC  to 
take  steps  to  ensure  that  physicians  and 
technologists  have  the  training  needed 
to  assure  that  diagnostic 
radiopharmaceuticals  are  used  properly 
so  that  this  low  risk  feature  is 
maintained.  Similar  considerations 
apply  to  diagnostic  devices. 

The  NRC  cannot  so  easily  dismiss  the 
risk  to  patients  fit)m  byproduct  material 
intended  for  therapy  use  as  well  as 
therapy  levels  of  materials  for 
diagnostic  use.  There  have  been  events 
in  which  patients  have  been  harmed  by 
the  incorrect  use  of 
radiopharmaceuticals,  brachytherapy 
sources,  and  teletherapy.  Although  these 
events  appear  to  be  infrequent,  the  NRC 
is  sensitive  to  its  regulatory 
responsibility  to  take  prudent  measiues 
to  minimize  recurrence  of  these  events. 

Developments  in  Clinical  Procedures 
and  Technologies 

Clinical  procedures  of  choice  for 
diagnosing  and  treating  illnesses  change 
from  year  to  year  as  medical  science 
evolves. 

The  NRC  believes  that  to  assure 
public  health  and  safety,  licensees 


should  use  up-to-date  clinical 
procedures.  However,  specifying  the 
necessary  clinical  training  and 
experience  criteria  is  difficult  because 
the  greater  question  is  whether  a  clinical 
procedure,  with  its  attendant  radiation 
dose,  is  indicated  for  a  particular 
patient  This  question  must  be  answered 
before  the  secondary  question,  whether 
the  practitioner  is  able  to  interpret  the 
information  that  comes  from  a 
diagnostic  clinical  procedure  or  monitor 
the  patient's  reaction  to  a  therapy 
clinical  procedure,  can  be  addressed. 

When  planning  the  examination  of  an 
individual  patient,  experts  do  not 
always  arrive  at  the  same  plan,  given 
the  same  clinical  history,  and  do  not 
always  interpret  the  results  of  a  clinical 
procedure  identically.  Thus,  it  is 
apparent  that  there  is  not  a  single 
standard  which  the  NRC,  or  any 
regulatory  agency,  could  reference  when 
specifying  clinical  training  and 
experience  criteria  for  the  medical  use 
of  byproduct  material. 

It  is  appropriate,  however,  that  the 
NRC  have  criteria  that  assure  that 
completely  unnecessary  clinical 
procedures  are  not  performed,  and  that 
when  performed,  clinical  procedures 
used  in  caring  for  the  patient  will  be  in 
accord  with  accepted  standards  of  care. 
When  specifying  these  criteria,  the  NRC 
should  consider  the  expert  advice  that 
comes  from  the  medical  community. 

A  similar  analysis  applies  to  the 
training  and  experience  of  other 
individuals  who  participate  in  till 
medical  use  of  byproduct  material.  New 
clinical  procedures  and  equipment 
continue  to  be  developed.  The 
application  of  computers  to  image 
processing  and  treatment  planning  is  a 
prime  example.  To  provide  assurance  of 
safe  use  of  byproduct  material  in  the 
medical  setting,  the  NRC  should  have 
criteria  that  address  the  quality  of 
training  for  these  other  individuals. 

Setting  the  Requisite  Level  of  Training 
and  Experience 

Common  sense,  as  well  as  the  NRCs 
statute,  dictate  that  the  NRC  should  set 
the  criteria  for  clinical  training  and 
experience  at  a  level  that  establishes  the 
basic  skills  necessary  to  assure 
reasonable  protection  of  the  public 
health  and  safety  in  accordance  with  the 
Medical  Use  Policy  Statement.  Control 
of  the  quality  of  clinical  practice, 
however,  rests  in  the  final  analysis  with 
the  medical  community.  The  NRC  notes 
that  in  accordance  with  its  Medical  Use 
Policy  Statement  it  does  not  regulate 
the  interpretation  of  the  results  of  a 
diagnostic  clinical  procedure,  or 
prescribe  methods  or  amounts  of 
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radiation  therapy.  Usueily,  the  ' 

authorized  physician-user  and  other 
individuals  working  under  supervision 
provide  radiation  clinical  procedures  In 
consultation  with  the  referring 
physician.  It  is  the  responsibility  of  the 
NRC,  however,  to  ensure  that  prescribed 
procedures  are  carried  out  accurately. 
with  no  undue  risk  to  the  patient  or 
other  members  of  the  public.  i 

Future  Actions 

Setting  the  requisite  levels  of  training 
and  experience  for  various  individuals 
who  participate  in  the  medical  use  of 
byproduct  material  will  require  public 
comment  and  study. 

The  NRC  notes  that  the  1984  increase 
in  duration  of  inte^ated  training 
programs  fior  diagnostic  use  of 
byproduct  material  was  based  almost 
entirely  on  recommendations  from  the 
ACMUI  and  medical  specialty 
organizations.  To  make  another  change 
in  criteria  without  a  solid  technical 
foundation  could  open  the  Commission 
to  criticism  of  using  an  arbitrary  and 
capricious  rulemaking  process.  A 
change  at  this  time,  without  a  well- 
documented,  technical  basis  for  action 
and  widi  a  lack  of  consensus  within  the 
medical  community,  seems  imprudent. 

After  analyzing  the  public  comments 
submitted  in  response  to  this  notice,  the 
NRC  plans  to  study  the  adequacy  of 
training  received  t^  physician 
authorized  users,  nuclear  medicine 
technologists,  and  radiation  therapy 
physicists,  technologists,  and 
dosimetrists.  The  NRC  recognizes  that 
there  may  be  special  training  needs  for 
those  individuals  working  in  certain 
medical  specialties.  The  NRC  believes 
that  a  comprehensive  study  will  likely 
culminate  in  the  development  of  a  solid 
technical  basis  from  which  the 
Commission  can  proceed  to  develop 
training  and  experience  criteria  for  all 
individuals  who  participate  in  the 
medical  use  of  byproduct  material,  if 
such  action  is  necessary. 

The  NRC  believes  its  final  position  on 
the  training  and  experience  criteria 
issue  must  be  one  wich  avoids  intrusion 
into  medical  judgments  affecting 
patients.  The  NRC's  training  and 
experience  criteria  must  also  satisfy  the 
strictiu-es  of  the  Atomic  Energy  Act  of 
1954,  as  amended,  and  as  implemented 
by  the  1979  Medical  Use  Policy 
Statement.  i 

IV.  List  of  Subjects  in  10  CFR  Part  35 

Byproduct  material.  Drugs,  Health 
devices.  Health  professions. 
Incorporation  by  reference,  Medical 
devices,  Nuclear  materials. 
Occupational  safety  and  health.  Penalty, 


Radiation  protection,  Reportiiig  and 
recordkeeping  requirements. 

V.  Authority  Citatioa 

The  authority  citation  for  this 
document  is:  Sec.  161,  Pub.  L.  83-703,  68 
Stat.  946.  as  amended  (42  U.S.C.  2201). 

VL  Request  for  Information  For 
Regulatory  Analyais 

If  a  change  of  requirements  is  needed, 
the  Commission  will  have  to  prepare  a 
regulatory  analysis.  The  analysis  will 
examine  the  costs  and  benefits  of 
regulatory  alternatives  available  to  the 
Commission. 

The  Commisson  requests  public 
comment  on  costs  and  benefits,  normal 
business  practices,  new  trends,  and 
other  information  that  should  be 
considered  in  the  regulatory  analysis. 
Comments  may  be  submitted  as 
indicated  in  the  "ADDRESSEES" 
heading. 

VII.  Request  for  Comment  on  General 
Connderations  ] 

The  NRC  has  examined  its  training 
and  experience  criteria  and  has 
prepared  for  comment  the  following 
general  considerations.  The  purpose  of 
stating  the  eariy  considerations  and 
posing  certain  questions  is  to 
demonstrate  the  range  of  NRC's 
considerations  to  date  on  this  matter, 
and  to  request  public  comment  on  the 
completeness  of  these  considerations. 

Certification 

The  NRC  has  considered  whether  it 
should  accept  certification  by  certain 
medical  specialty  boards  and 
technologist  boards  as  demonstration  of 
adequate  training  and  experience  to  use 
byproduct  materials  for  medical  use. 
The  NRC  believes  that  the  diplomates  of 
those.boards  are  recognized  by  medical 
providers  as  experts  in  the  practice  of 
the  specialty  or  technology.  The  cost  of 
examining  those  diplomates'  credentials 
outweighs  any  possible  public  health 
and  safety  benefit  that  would  accrue. 

The  NRC  has  considered  whether  it 
should  require  that  authorized  users, 
physicists,  and  technologists  be 
certified.  The  NRC  believes  that 
certification  should  not  be  the  only  way 
to  demonstrate  adequate  training  and 
experience  because,  based  on  years  of 
licensing,  inspection,  and  enforcement 
history,  the  NRC  has  clear  evidence  that 
many  non-diplomates  are  capable  of 
using  byproduct  materials  safely  in 
medical  use. 

Integrated  Training  Programs 

The  NRC  has  considered  whether  it 
should  continue  to  accept  a  physician's 
or  technologist's  saccessful  completion 


of  an  integrated  training  program  in  the 
medical  use  of  byproduct  material  if  it 
includes  classroom  training,  supervised 
handling  experience,  and  supervised 
clinical  experience.  The  principal 
purpose  of  an  integrated  training 
program  is  to  provide  for  quality  dinical 
care;  radiation  safety  tasks  can  be 
easily  included  io  these  programs. 
However,  there  are  difficulties  in 
accepting  certificates  of  successful 
completion  as  evidence  of  adequate 
training  and  experience.  The  NRC 
recognizes  that  some  programs  may  not 
be  sufficiently  stringent,  or  may  not 
provide  the  necessary  balance  between 
classroom  training,  supervised  handling, 
and  supervised  clinical  experience. 
Some  programs  also  may  not  balance 
the  importance  of  safety  instruction  with 
other  clinical  topics.  The  NRC  would 
like  comments  on  the  following 
questions: 

•  How  can  the  NRC  regulate  the 
quality  of  integrated  training  programs? 

•  What  balance  between  classroom 
and  supervised  handling  experience  is 
deemed  ^>propriate? 

•  What  balance  should  be  struck 
between  safety  instruction  and  other 
clinical  topics? 

•  What  benefits  or  detriments  could 
accrue  by  requiring  that  training 
programs  be  accredited  by  an 
independent  medical  accrediting 
organization?  Would  the  benefits 
outweight  additional  costs? 

•  How  can  the  NRC  ensure  that  the 
training  was  provided? 

Alternatives  for  Individuals  in  Practice. 

The  NRC  has  considered  whether  it 
should  provide  an  alternative 
mechanism  by  which  physician 
specialists  who  are  in  practice  can 
obtain  a  license.  Physicians  in 
residencies  cannot  always  foresee  their 
need  to  use  byproduct  material  for 
medical  use.  Once  they  have  entered 
full-time  practice,  they  cannot  leave 
their  patients  to  attend  a  lengthy 
integrated  training  program  because 
they  would  likely  lose  some  of  their 
facility  with  the  specialty  while  learning 
byproduct  material  science  and 
technology.  For  example,  cardiovascular 
clinical  procedures  were  not  performed 
fi-equently  10  years  aga  There  was  little 
opportunity  toJeam  these  clinical 
procedures  because  they  were  neither 
fully  developed  nor  widely  available. 
Now.  however,  they  are  considered  in 
many  cases  to  be  essential  for  proper 
care.  A  protracted  training  and 
experience  requirement  that  e^ectively 
denies  a  physician  the  opportunity  to 
offer  a  service  could  arguably  have  an 
adverse  impact  on  pubUc  health.  On  the 


other  hand,  offering  such  services 
without  appropriate  training  also  may 
pose  a  risk  to  the  public  health.  The 
NRC  would  appreciate  comments  on 
what  would  constitute  appropriate 
training  in  such  drcomstances. 

Individuals  with  Special  Training  and 
Experience 

The  NRC  has  considered  whether  it 
should  continue  to  allow  applicants  who 
do  not  meet  any  of  the  criteria  to  submit 
their  training  and  experience  credentials 
to  the  NRC  lliere  have  been  cases  in 
which  physicians  appear  to  be  qualified, 
yet  do  not  dearly  meet  the  applicable 
criteria.  The  NRCe  current  practice  is  to 
review  the  credentials  of  these 
applicants  with  the  assistance  of  die 
ACMUI. 

The  NRC  has  considered  bow  it 
riiould  develop  training  and  experience 
criteria  for  incUviduals  for  whom  there 
are  no  formal  training  programs  or 
examining  organizations.  For  example, 
in  radiation  therapy,  many  dosimetrists 
who  calculate  radiation  dose 
distributions  for  individoal  patients  are 
trained  by  the  licensee  under  close 
supervision  of  the  teletherapy  physicisL 
Many  teletherapy  physicists  are  also 
trained  ia  this  manner.  The  NRC  would 
like  comments  on  the  following 
question: 

•  Are  there  other  groups  of  health 
care  individuals  who  are  usually  trained 
in  some  sort  of  apprenticeship  program? 

Technologists  and  Technicians 

The  NRC  has  considered  how  it 
should  develop  training  and  experience 
criteria  for  technologists  and 
technicians.  Nuclear  medicine  and 
radiation  thnapy  technologists  are 
individuals  who  generally  have  - 
completed  an  acredited  two-year 
training  propam  that  includes 
classroom,  laboratofy,  and  dinical 
training  io  the  theory,  sciemse.  and 
application  of  radiation.  One  the  odier 
hand,  techidans  are  generally  trained 
by  the  licensee  to  do  only  certain  tasks. 
Some  licensees,  usually  large  hospitals, 
have  trained  individuals  to  be  nuclear 
medicine  technicians  who  do  only 
simple  clinical  procedures.  Some 
hospitals  have  trained  individuals  to  be 
radiation  therapy  technicians  who  assist 
radiation  therapy  technologists  who 
administer  the  radiation  therapy.  There 
practices  reduce  the  cost  of  medical  care 
and  also  reflect  the  dearth  of  fully 
trained  technologists.  The  NRC  would 
particularly  appreciate  conunents  on  the 
training  and  experience  criteria  that 
would  be  most  appropriate  for  these 
technidcms. 


; 


Continuing  Education 

The  NRC  has  considered  whether  it 
should  develop  continuing  education 
requirements  for  physidans.  physicists, 
technologists,  technicaiis,  and 
dosimetrists.  Some  me<&»l  specialty 
boards  that  provide  certificates  require 
evidence  of  continuing  education,  and  a 
few  even  administer  periodic  re- 
qualifying  examinations.  The  NRC  takes 
this  opportunity  to  invite  comments  on 
this  continuing  education,  particularly  in 
light  of  the  raisadministrations  that 
could  perhaps  be  avoided  by  continuing 
education.  The  NRC  would  like 
comments  on  the  following  qoestmns: 

•  Should  the  NRC  require  a 
demonstration  of  continuing  edacatioB 
for  individuals  identified  on  medical  oae 
licenses? 

•  Should  the  contiuing  educatim  be  a 
review  of  new  develc^nnents.  a  review 
of  the  basics,  or  a  combination? 

•  How  could  the  NRC  monitor  the 
quahty  of  the  continuing  education? 

•  Who  should  provide  it? 

VIIl.  Intaipretatian  of  Criteria 

The  NRCs  medical  use  trainiitg 
criteria  are  usually  defined  in  terms  of 
dassroom  and  laboratory  training, 
supervised  handling  experience,  and 
supervised  clinical  experience.  The  NRC 
would  like  comments  on  the  following 
questions: 

■  To  ensure  darity.  should  the 
following  definitions  be  added  to  die 
definitions  currently  set  out  in  {  3S.2? 

•  How  should  diey  be  revised? 

•  What  other  definitions  should  be 
added? 

1.  "Clinical  procedure"  means  a 
method  of  usirig  byprodnd  ontaial  for 
patient  care  in  wUch  the  material  or  its 
radiation  is  administered  to  the  patient 

A  specific  clinical  procedure 
identifies,  other  expkddy  or  in  context, 
the  indication  for  the  procedure,  the 
purpose  ((fiagnosis  or  therapy),  the 
radionodide  and  its  chemical  and 
physical  form,  die  dosage  or  dose  and 
method  of  administration,  and  patient 
followup.  Kagnostic  dinical  procedures 
also  include  the  method  of  coUectiong 
raw  data,  manipulating  the  data,  and 
interpreting  die  final  results,  which  may 
be  images,  graphs,  or  numbers. 

2.  "Case"  means  the  performance  of  a 
clinical  procedure  on  a  patient. 

3.  "Classroom  and  laboratory 
training"  means  plarmed  instruction 
outlined  in  a  syllabus  and  offered  by  an 
individual  or  organization  that  has 
teaching  as  a  primary  responsibiUty. 

It  is  comprised  of  lectures, 
demoiutrations,  hands-on  laboratory 
exerices.  quizzes,  and  tests.  Additional 
time  would  probably  be  necessary  for 


homework.  Although  training  may  be 
given  in  a  room  normally  laed  as  a 
clinic,  there  should  be  no  distractions 
from  the  learning  process  as  would  ocur 
ia  a  clinic  or  laboratory  during  the 
working  day. 

4.  "Supervised  handling  experince" 
means  doing  specified  tasks  in  the 
clinical  setting  during  the  work  day. 

It  is  required  so  that  the  student  will 
devel(9  fecility  in  performing  diose 
tasks  in  the  work  setting,  as  contrasted 
to  the  classroom  and  laboratory  setting. 
This  is  usually  accompUshed  during  the 
"clinical  experience"  period. 

5.  "Supervised  clinical  experience" 
means  doing  specified  tasks  in  the 
clinical  setting  during  the  work  day. 

It  is  required  to  provide  the  student 
with  the  medical  knowledge  and  facility 
needed  to  provide  assurance  that  the 
clinical  procedure  will  be  of  benefit  to 
the  patient.  It  is  provided  in  the  dinic, 
as  contracted  to  the  classroom,  because 
that  appears  to  be  the  most  efficient 
way  to  provide  the  instruction. 
Continuing  education  courses,  seminars, 
journal  clubs,  and  other  methods  of 
clinical  instruction  may  comprise  a 
portion  of  this  IrainiBg  and  experience. 

6.  "Personal  participation  in  a 
complete  case"  means  performing  or 
observing  aD  the  steps  required  to 
perform  a  clinical  procedure  on  a 
patient 

For  a  diagnostic  techndogist  diis 
means  selection  and  preparation  of  the 
radiopharmaceuticaL  calculation, 
measurement  and  administration  of  the 
dosage,  operation  of  all  the  equipment 
used  during  the  dinical  procedare,  and 
collection  and  manipulation  of  the  taw 
data.  For  a  physidan.  it  also  means 
performing  or  observing  the  patient 
examination,  case  history  review, 
determination  of  suitabffity  for 
radioisotope  diagnosis,  mterpretation  of 
the  results,  and  followup  for  a  case. 
Mere  interpretation  of  tlie  results  does 
not  constitute  personal  partidpation  in  a 
case. 

7.  "Personally  performing  a  complete 
case"  means  performing  all  the  steps 
required  to  perform  a  dinical  procedure 
on  a  patient 

For  a  diagnositic  tedmolo^st,  this 
means  selection  and  preparation  of  the 
radiopharmaceutical  calculation. 
measurement  and  administration  of  the 
dosage,  operation  of  all  the  equipment 
used  during  the  clinical  procedure,  and 
collection  and  manipulation  of  the  raw 
data.  For  a  physician  it  means,  in 
addition  to  those  tasks,  performing  the 
patient  examination,  case  history 
review,  determination  of  suitability  for 
radioisotope  diagnosis,  interpretation  of 
the  results,  and  followup  for  a  case. 
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8.  'Asperiod  of  full-time  training  and 
experience"  must  be  comprised  of  faill- 
time.  40-hour  woric  weeks. 

It  may  be  gained  in  one  block  of  time, 
or  may  be  divided  into  shorter  blocks  of 
time,  taken  with  breaks  in  between.  It 
should  not  be  broken  into  blocks  shorter 
than  a  few  weeks  each. 

9.  "Integrated  training  program" 
means  full-time  training  and  experience 
for  the  indicated  duration  that  includes 
relevant  policy,  management 
theoretical,  scientific  technical,  and 
regulatory  information.  \ 

IX.  Specific  Examples  of  Criteria 

Physicians  j 

1.  There  have  been  no  proposals  lor 
changes  in  the  physician  training  and 
experience  criteria  for  uptake,  dilution, 
and  excretion  clinical  procedures,  which 
currently  appear  in  10  CFR  35.910.  The 
text  of  this  section  has  been  duplicated 
below  for  the  convenience  of  the  reader. 
The  NRC  asks  for  comments  on  the 
following  questions: 

•  Should  this  section  be  revised? 
How?  Why? 

Section  35M0    Training  for  uptake, 
dilution,  and  excretion  studies. 

Except  as  provided  in  S§  35.970  and 
35.971,  the  Ucensee  shall  require  the 
authorized  user  of  a 

radiopharmaceutical  in  {  35.100(a)  to  be 
a  physician  who: 

(a)  Is  certified  in: 

(1)  Nuclear  medicine  by  the  American 
Board  of  Nuclear  Medicine; 

(2)  Diagnostic  radiology  by  the     i 
American  Board  of  Radiology;  or     ' 

(3)  Diagnostic  radiology  or  radiology 
by  the  American  Osteopathic  Board  of 
Radiology;  or 

(b)  Has  had  classroom  and  laboratory 
training  in  basic  radioisotope  handling 
techniques  applicable  to  the  use  of 
prepared  radiopharmaceuticals,  and 
supervised  clinical  experience  as 
follows: 

(1)  40  hours  of  classroom  and 
laboratory  training  that  include: 

(i)  Radiation  physics  and 
instrumentation; 

(ii)  Radiation  protection; 

(iii)  Mathematics  pertaining  to  the  use 
and  measurement  of  radioactivity;  | 

(iv)  Radiation  biology;  and 

(v)  Radiopharmaceutical  chemistry; 
and  j 

(2)  20  hours  of  supervised  clinical 
experience  under  the  supervision  of  an 
authorized  user  and  that  includes: 

(i)  Examining  patients  and  reviewing 
their  case  histories  to  determine  their 
suitability  for  radioisotope  diagnosis, 
limitations,  or  contraindications; 


(ii)  Selecting  the  suitable 
radiopharmaceuticals  and  calctdating 
and  measuring  the  dosages; 

(iii)  Administering  dosages  to  patients 
and  using  syringe  radiation  shields; 

(iv)  Collaborating  with  the  authorized 
user  in  the  interpretation  of  radioisotope 
test  results;  and 

(v)  Patient  foUownip:  or 

(c)  Has  successfully  completed  a  six- 
month  training  program  in  nuclear 
medicine  as  part  of  a  training  program 
that  has  been  approved  by  the 
Accreditation  Council  for  Graduate 
Medical  Education  and  that  included 
classroom  and  laboratory  training,  work 
experience,  and  supervised  clinical 
experience  in  all  the  topics  identified  in 
paragraph  (b)  of  this  section. 

2.  The  NRC's  dehberaUons  on  the 
matter  of  training  and  experience  were 
initiated  by  requests  for  changes  in 
physician  training  and  experience 
criteria  for  imaging  and  localization 
(§  35.920). 

The  NRC  notes  that  the  purpose  of 
classroom  and  laboratory  training  is  to 
provide  the  basic  science  underlying  the 
technology  being  practiced.  The 
handling  and  clinical  experience  provide 
the  opportunity  to  apply,  in  the  clinical 
setting,  what  was  learned  in  the 
classroom  and  laboratory.  Some  have 
argued  that  this  is  unnecessary  because, 
in  many  instances,  technologists  do 
many  of  the  tasks  listed  in  the  criteria. 
The  NRC  believes  that  performance  of 
the  tasks  should  also  be  required  of 
physicians  and  physicists  who  are  in 
training  so  they  may  properly  instruct 
and  supervise  technologists  with  whom 
tiiey  will  work  in  the  future.  The  NRG 
asks  for  comments  on  the  following 
questions: 

•  Should  NRC's  physician  training 
and  experience  criteria  for  imaging  and 
localization  be  revised  as  follows  by:  (a) 
Changing  the  tide  to  clearly  reflect  the 
fact  that  this  training  and  experience 
requirement  applies  to  physicians 
providing  a  variety  of  diagnostic  clinical 
procedures;  and  (b)  revising  the 
operational  course  content  requirement? 

•  How  should  the  NRC  determine  the 
necessary  duration  of  an  integrated 
training  program? 

The  duration  requirement  has  been 
ptirposefully  left  vague  in  the  following 
draft  section;  the  NRC  would  appreciate 
comments  on  what  particular  duration 
of  integrated  training  should  be  required 
and  the  rationale  for  any  comments. 

The  draft  section  for  comment,  which 
reflects  the  changes  discussed  in  the 
previous  paragraph,  reads  as  follows: 


Physician  Training  for  All  Imaging  and 
Localization  Studies 

Except  as  provided  in  SI  35.921, 
35.970  or  35.971,  the  licensee  shall 
require  the  authorized  user  of  all 
radiopharmaceuticals,  generators,  and 
reagent  kits  listed  in  S  35.200(a)  for  all 
clinical  procedures  to  be  a  physician 
who: 

(a)  Is  certified  in: 

(1)  Nuclear  medicine  by  the  American 
Board  of  Nuclear  Medicine; 

(2)  Diagnostic  radiology  by  the 
American  Board  of  Radiology;  or 

(3)  Diagnostic  radiology  or  radiology 
by  the  American  Osteopathic  Board  of 
Radiology;  or 

(b)  Has  completed  an  integrated 
program  of  full-time  training  and 
experience  that  includes  classroom  and 
laboratory  training  in  basic  radioisotope 
handling  techniques  applicable  to  the 
use  of  prepared  radiopharmaceuticals, 
generators,  and  reagent  kits,  supervised 
handling  experience,  and  supervised 
clinical  experience  as  follows: 

(1)  200  hours  of  classroom  and 
laboratory  training  that  includei;: 

(i)  Radiation  physics  and 
instrumentation; 

(ii)  Radiation  protection  policy, 
management,  procedures,  and 
regulations; 

(iii)  Mathematics  of  radiation  and 
radioactivity; 

(iv)  Radiopharmaceutical  chemistry; 

(v)  Imaging  technology;  and 

(vi)  Radiation  biology. 

(2)  Supervised  handling  experience 
under  the  supervision  of  an  authorized 
user  that  includes: 

(i)  Ordering,  receiving,  and  unpacking 
radioactive  materials  safely  and 
performing  the  related  radiation 
surveys; 

(ii)  Calibrating  dose  calibrators  and 
diagnostic  instruments  and  performing 
checks  for  proper  operation  of  survey 
(neters; 

(iii)  Calculating  and  safely  preparing 
stock  radiopharmaceuticals  and 
individual  patient  dosages: 

(iv)  Implementing  administrative 
controls  to  prevent  the 
misadministiration  of  byproduct 
material; 

(v)  Containing  spilled  byproduct 
material  and  decontaminating;  and 

(vi)  Eluting  technetium-99m  from 
generator  systems,  assaying  and  testing 
the  eluate  for  molybdenum-99  and  ' 
alumina  contamination,  processing  th^ 
eluate  with  reagent  kits  to  prepare 
technetium-99m  labeled  radio- 
pharmaceuticals, and  assaying 
radiopharmaceuticals  to  determine  the 


portion  of  radioactivity  bound  to  the 
radi(q>harmaceutical. 

(3)  Supervised  clinical  experience 
under  the  supervision  of  an  aoUiorized 
user  that  indudes: 

(i)  Examining  patients  and  reviewing 
their  case  histories  to  determine  their 
suitabiUty  for  radioisotope  diagnosis, 
limitations,  or  contraindications; 

(ii)  Selecting  the  suitable 
radiopharmaceuticals  and  calculating 
and  measuring  the  dosages; 

(iii)  Administering  dosages  to  patients 
and  using  syringe  radiation  shields; 

(iv)  Collaborating  with  the  authorized 
user  in  the  interpretation  of  radioisotope 
test  results; 

I  (v)  Patient  followup;  and 
'  (vi)  Personally  performing  ten  cases. 

3.  As  noted  above  in  Item  2,  and 
eariier  in  die  preamble,  the  NRC's 
deliberations  in  this  matter  were 
initiated  by  requests  for  preparation  of 
training  and  experience  criteria  that 
apply  specifically  to  physicians 
performing  only  cardiovascular  clinical 
procedures.  The  NRC  would  like 
comments  on  the  following  questions: 

*  Should  a  new  section  oe  added, 
such  as  the  draft  set  out  below,  that 
deals  specifically  with  training  and 
experience  for  cardiovascular  clinical 
procedures? 

•  How  should  the  NRC  determine  the 
necessary  duration  of  an  integrated 
training  program  for  single  organ 
imaging? 

The  draft  section  for  comment  reads 
as  follows: 

Physician  training  for  cardiovascular 
clinical  procedures 

Except  as  provided  in  §  35.970  or 
§  35.971,  the  hcensee  shall  require  the 
authorized  user  of 

radiopharmaceuticals,  generators,  or 
reagent  kits  (Hsted  in  §  35.200(a))  for 
cardiovascular  clinical  procedures  to  be 
a  physician  who: 

(a)  Has  completed  a  program  as 
described  in  §  35.920(b)  that, 
emphasizes  cardiovascular  clinical 
procedures  in  the  classroom  and 
laboratory  training  and  supervised 
clinical  experience;  or 

(b)  Is  certified  in  cardiovascular 
disease  by  the  American  Board  of 
Internal  Medicine  and  has  completed: 

(1)  200  hours  of  classroom  and 
laboratory  training,  as  described  in 
S  35.g20(b)(l)  of  this  part,  diat 
emphasizes  cardiovascular  clinical 
procedures; 

(2)  Two  weeks  of  supervised  handling 
experience,  as  described  in 

S  35.g20(b)(2)  of  this  part,  which  maybe 
obtained  concurrently  with  the 
supervised  clinical  experience  required 
in  paragraph  (bK3)  of  (his  sectioii;  and 


(3)  Supervised  clinical  experience,  as 
described  in  %  3S.920(b)(3)  of  this  part, 
that  includes  personal  participation  in 
cardiovascular  clinical  procedures  for  50 
complete  cases  and  personal 
performance  of  10  of  those  cases. 

4.  There  have  been  no  suggestions  for 
changes  in  the  physician  training  and 
experience  criteria  for  therapeutic  use  of 
radiopharmaceuticals,  which  currenUy 
appear  in  20  CFR  35.930, 35.932  and 
35.934.  However,  die  NRC  takes  Uiis 
opporttmity  to  invite  comment  on  this 
text,  particulariy  in  light  of  the 
misadministrations  that  could  perhaps 
be  avoided  by  improving  training.  The 
text  of  these  sections  has  been 
duplicated  below  for'the  convenience  of 
the  reader.  The  NRG  would  like 
comments  on  the  following  questions: 

*  Should  these  questions  be  revised? 
How?  Why? 

The  regulatory  text  currentiy  in  effect 
reads  as  follows: 

Section  35330    Training  for  therapeutic 
use  of  radiopharmaceuticals. 

Except  as  provided  in  S  35.970,  the 
licensee  shall  require  the  authorized 
user  of  radiopharmaceuticals  in  S  35.300 
to  be  a  physician  who: 

(a)  Is  certified  by: 

(1)  The  American  Board  of  Nuclear 
Medicine;  or 

(2)  The  American  Board  of  Radiology 
in  radiology  or  therapeutic  radiology;  or 

(b)  Has  the  classroom  and  laboratory 
training  in  basic  radioisotope  handling 
techniques  applicable  to  the  use  of 
therapeutic  radiopharmaceuticals,  and 
supervised  clinical  experience  as 
follows: 

(1)  80  hours  of  classroom  and 
laboratory  training  that  includes: 

(i)  Radiation  physics  and 
instrumentation; 

(ii)  Radiation  protection; 

(iii)  Mathematics  pertaining  to  the  use 
and  measurements  of  radioactivity;  and 

(iv)  Radiation  biology;  and 

(2)  Supervised  clinical  experience 
under  the  supervision  of  an  authorized 
user  at  a  medical  institution  that 
includes: 

(i)  Use  of  iodine-131  for  diagnosis  of 
thyroid  function  and  the  treatment  of 
hyperthyroidism  or  cardiac  dysfunction 
in  10  individuals;  and 

(ii)  Use  of  iodine-131  for  treatment  of 
thyroid  carcinoma  in  three  individuals. 

Section  35.932    Training  for  treatment 
of  hyperthyroidism. 

Except  as  provided  in  §  35.970,  the 
licensee  shaU  require  the  authorized 
user  of  only  iodine-131  for  the  treatment 
of  hyperthyroidism  to  be  a  physician 
with  special  experience  in  diyroid 
disease  who  has  had  classroom  and 


laboratory  training  in  basic  radioisotope 
handling  techniques  applicable  to  the 
use  of  iodine-131  for  treating 
hyperthyroidism,  and  supervised  clinical 
experience  as  follows: 

(a)  80  hours  of  classrom  and 
laboratory  training  that  includes: 

(1)  Radiation  physics  and 
instrumentation; 

(2)  Radiation  protection; 

(3)  Mathematics  pertaining  to  the  use 
and  measurement  of  radioactivity;  and 

(4)  Radiation  biology;  and 

(b)  Supervised  clinical  experience 
under  the  supervision  of  an  authorized 
user  that  includes  the  use  of  iodine-131 
for  diagnosis  of  thyroid  function,  and 
treatment  of  hyperthyroidism  in  10 
individuals. 

Section  35.934    Training  for  treatment 
of  thyroid  carcinoma. 

Except  as  provided  in  §  35.970,  the 
licensee  shall  require  the  authorized 
user  of  only  iodine-131  for  the  treatment 
of  thyroid  carcinoma  to  be  a  physician 
with  special  experience  in  thyroid 
disease  who  has  had  classroom  and 
laboratory  training  in  basic  radioisotope 
handling  techniques  applicable  to  the 
use  of  iodine-131  for  treating  thyroid 
carcinoma,  and  supervised  clinical 
experience  as  follows: 

(a)  80  hours  of  classroom  and 
laboratory  training  that  includes: 

(1)  Radiation  physics  and 
instrumentation; 

(2)  Radiation  protection; 

(3)  Mathematics  pertaining  to  the  use 
and  measurement  of  radioactivity;  and 

(4)  Radiation  biology;  and 

(b)  Supervised  clinical  experience 
under  the  supervision  of  an  authorized 
user  that  includes  the  use  of  iodine-131 
for  the  treatment  of  thyroid  carcinoma 
in  three  individuals. 

5.  lliere  have  been  no  suggestions  for 
changes  in  the  physician  training  and 
experience  criteria  for  brachytherapy, 
which  currentiy  appear  in  10  CFR  35.940 
and  35.941.  However,  the  NRC  takes  this 
opportunity  to  invite  comment  on  this 
text  particularly  in  light  of  the  mis- 
administrations  that  could  perhaps  be 
avoided  by  improved  training.  The  text 
of  these  sections  has  been  duplicated 
below  for  the  convenience  of  the  reader. 
The  NRC  would  like  comments  on  the 
following  questions: 

•  Should  these  sections  be  revised? 
How?  Why? 

The  current  regulatory  text  reads  as 
follows: 

Section  35.940    Training  for  use  of 
brachytherapy  aomves. 

Except  as  provided  in  {  35.970,  the 
licensee  shall  require  the  authorized 


18852  Federal  Register  /  Vol.  53.  No.  101  /  Wednesday.  May  25.  1988  /  Proposed  Rules 

user  of  a  brachytherapy  source  listed  in 
S  35.400  for  therapy  to  be  a  physician 
who: 

(a)  b  certified  in: 

(1)  Radiology  or  therapeutic  radiology 
by  the  American  Board  of  Radiology; 

(2)  Radiation  oncology  by  the 
American  Osteopathic  Board  of 
Radiology: 

(3)  Radiology,  with  specialization  in 
radiotherapy,  as  a  British  "Fellow  of  the 
Faculty  of  Radiology"  or  "Fellow  of  the 
Royal  College  of  Radiology";  or 

(4)  Therapeutic  radiology  by  the 
Canadian  Royal  College  of  Physicians 
and  Surgeons;  or 

(b)  Is  in  the  active  practice  of 
therapeutic  radiology,  has  had 
classroom  and  laboratory  training  in 
radioisotope  handling  techniques 
applicable  to  the  therapeutic  use  of 
brachytherapy  sources,  supervised  work 
experience,  and  supervised  clinical 
experience  as  follows: 

(1)  200  hours  of  classroom  and 
laboratory  training  that  includes: 

(i)  Radiation  physics  and 
instrumentation;  j 

(ii)  Radiation  protection;  I 

(iii)  Mathematics  pertaining  to  the  use 
and  measurement  of  radioactivity;  and 

(iv)  Radiation  biology; 

(2)  500  hours  of  supervised  work 
experience  under  the  supervision  of  an 
authorized  user  at  a  medical  institution 
that  includes: 

(i)  Ordering,  receiving,  and  unpacking 
radioactive  materials  safely  and 
performing  the  related  radiation      I 
surveys; 

(ii)  Checking  survey  meters  for  proper 
operation; 

(iii)  Pr^aring,  implanting,  and      < 
removing  sealed  sources;  | 

(iv)  Maintaining  running  inventories 
of  material  on  hand; 

(v)  Using  administrative  controls  to 
prevent  the  misadministration  of 
byproduct  material;  and 

(vi)  Using  emergency  procedures  to 
control  byproduct  material;  and 

(3)  Three  years  of  supervised  clinical 
experience  that  includes  one  year  in  a 
formal  training  program  approved  by  the 
Residency  Review  Committee  for 
Radiology  of  the  Accreditation  Council 
for  Graduate  Medical  Education  or  the 
Committee  on  Postdoctoral  Training  of 
the  American  Osteopathic  Association, 
and  an  additional  two  years  of  clinical 
experience  in  therapeutic  radiology 
under  the  supervision  of  an  authorized 
user  at  a  medical  institution  that 
includes: 

(i)  Examining  individuals  and 
reviewing  their  case  histories  to 
determine  their  suitability  for 
brachytherapy  treatment,  and  any 
limitations  or  contraindications; 
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(ii)  Selecting  the  proper  brachytherapy 

sources  and  dose  and  methpd  of 

administration: 
(iii)  Calculating  die  dose;  {md 
(iv)  Post-administration  follow-up  and 

review  of  case  histories  in  collaboration 

with  the  authorized  user. 

Section  35.941    Training  for  ophthalmic 
use  of  8trontium-90. 

Except  as  provided  in  §  35.970.  the 
hcensee  shall  require  the  authorized 
user  of  only  strontium-OO  for  ophthalmic 
radiotherapy  to  be  a  physician  wdio  is  in 
the  active  practice  of  therapeutic 
radiology  or  ophthalmology,  and  has 
had  classroom  and  laboratory  training 
in  basic  radioisotope  handling 
techniques  applicable  to  the  use  of 
strontium-90  for  ophthalmic 
radiotherapy,  and  a  period  of  supervised 
clinical  training  in  ophthalmic 
radiotherapy  as  follows: 

(a)  24  hours  of  classroom  and 
laboratory  training  that  includes: 

(1)  Radiation  physics  and 
instrumentation; 

(2)  Radiation  protection; 

(3)  Mathematics  pertaining  to  the  use 
and  measurement  of  radioactivity;  and 

(4)  Radiation  biology; 

(b)  Supervised  clinical  training  in 
ophthalmic  radiotherapy,  under  the 
supervision  of  an  authorized  user  at  a 
medical  institution,  that  includes  the  use 
of  strontium-90  for  the  ophthalmic 
treatment  of  five  individuals,  that 
includes: 

(1)  Examination  of  each  individual  to 
be  treated: 

(2)  Calculation  of  the  dose  to  be 
administered; 

(3)  Administration  of  the  dose;  and 

(4)  FoUowup  and  review  of  each 
individual's  case  history. 

6.  There  have  been  no  suggestions  for 
changes  in  the  physician  training  and 
experience  criteria  for  diagnostic  use  of 
sealed  sources,  which  currently  appear 
in  10  CFR  35.950.  However,  die  NRC 
takes  this  opportimity  to  invite  comment 
on  this  text.  The  text  of  this  section  has 
been  duplicated  below  for  the 
convenience  of  the  reader.  The  NRC 
asks  for  comments  on  the  following 
questions: 

•  Should  this  section  be  revised? 
How?  Why? 

The  regulatory  text  currendy  in  effect 
reads  as  follows: 

Section  35.950    Training  for  use  of 
sealed  sources  for  diagnosis. 

Except  as  provided  in  {  35.970,  the 
licensee  shall  require  the  authorized 
user  of  a  sealed  source  in  a  device  listed 
in  S  35.500  to  be  a  physician,  dentist,  or 
podiatrist  who: 

(a)  Is  certified  in 


(1)  Radiology,  diagnostic  radiology,  or 
therapeutic  radiology  by  the  American 
Board  of  Radiology; 

(2)  Nuclear  medicine  by  the  American 
Board  of  Nuclear  Medicine;  or 

(3)  Diagnostic  radiology  or  radiology 
by  the  American  Osteopathic  Board  of 
Radiology;  or 

(b)  Has  had  eight  hours  of  classroom 
and  laboratory  training  in  basic 
radioisotope  handling  techniques 
specifically  applicable  to  the  use  of  the 
device  that  include: 

(1)  Radiation  physics,  mathematics 
pertaining  to  the  use  and  measurement 
of  radioactivity,  and  instrumentation; 

(2)  Radiation  biology; 

(3)  Radiation  protection;  and 

(4)  Training  in  the  use  of  the  device 
for  the  uses  requested. 

7.  There  have  been  no  suggestions  for 
changes  in  the  physician  training  and 
experience  criteria  for  teletherapy, 
which  currendy  appear  in  10  CFR  35.960. 
However,  the  NRC  takes  this 
opportunity  to  invite  comment  on  this 
text  partiodarly  in  li^t  of  the 
misadministrations  that  could  perhaps 
be  avoided  by  improved  training.  The 
text  of  this  section  has  been  duplicated 
below  for  the  convenience  of  the  reader. 
The  NRC  would  like  comments  on  the 
following  questions: 

Should  this  section  be  revised?  How? 
Why? 

lie  regidatory  text  currendy  in  effect 
reads  as  follows: 

Section  35.960    Training  for 
teletherapy. 

Except  as  provided  in  §  35..970,  the 
licensee  shall  require  the  authorized 
user  of  a  sealed  source  (listed  in 
S  35.600)  in  a  teletherapy  unit  to  be  a 
physician  who: 

(a)  Is  certified  in: 

(1)  Radiology  or  therapeutic  radiology 
by  the  American  Board  of  Radiology; 

(2)  Radiation  oncology  by  the 
American  Osteopathic  Board  of 
Radiology; 

(3)  Radiology,  with  specialization  in 
radiotherapy,  as  a  British  "Fellow  of  the 
Faculty  of  Radiology"  or  "Fellow  of  the 
Royal  College  of  Radiology";  or 

(4)  Therapeutic  radiology  by  the 
Canadian  Royal  College  of  Physicians 
and  Surgeons;  or 

(b)  Is  in  the  active  practice  of 
therapeutic  radiology,  and  has  had 
classroom  and  laboratory  training  in 
basic  radioisotope  techniques  applicable 
to  the  use  of  a  sealed  source  in  a 
teletherapy  unit,  supervised  work 
experience,  and  supervised  clinical 
experience  as  follows: 

(1)  200  hours  of  classroom  and 
laboratory  training  that  include: 


(i)  Radiation  physics  and 
instrumentation; 

(ii)  Radiation  protection; 

(iii)  Mathematics  pertaining  to  the  use 
and  measurement  of  radioactivity:  and 

(iv)  Radiation  biology; 

(2)  500  hours  of  supervised  work 
experience  under  the  supervision  of  an 
authorized  user  at  a  medical  institution 
that  include: 

(i)  Review  of  the  full  calibration 
measurements  and  periodic  spot  checks; 

(ii)  Preparing  treatment  plans  and 
calculating  treatment  times; 

(iii)  Using  administrative  controls  to 
prevent  misadministrations; 

(iv)  Implementing  emergency 
procedures  to  be  followed  in  the  event 
of  the  abnormal  operation  of  a 
teletherapy  unit  or  console;  and 

(v)  Checking  and  using  survey  meters; 
and 

(3)  Three  years  of  supervised  clinical 
experience  Uiat  includes  one  year  in  a 
formal  training  program  approved  by  the 
Residency  Review  Committee  for 
Radiology  of  the  Accreditation  Council 
for  Graduate  Medical  Education  or  the 
Committee  on  Postdoctoral  Training  of 
the  American  Osteopathic  Association, 
and  an  additional  two  years  of  clinical 
experience  in  therapeutic  radiology 
under  the  supervision  of  an  authorized 
user  at  a  medical  institution  that 
include: 

(i)  Examining  individuals  and 
reviewing  their  case  histories  to 
determine  their  suitability  for 
teletherapy  treatment  and  any 
limitations  or  contraindications; 

(ii)  Selecting  the  proper  dose  and  how 
it  is  to  be  administered; 

(iii)  Calculating  the  teletherapy  doses 
and  collaborating  with  the  authorized 
user  in  the  review  of  patients'  progress 
and  consideration  of  the  need  to  modify 
originally  prescribed  doses  as 
warranted  by  patients'  reaction  to 
radiation;  and 

(iv)  Post-administration  followup  and 
review  of  case  histories. 

Physicists 

8.  The  NRC  has  no  training  and 
experience  criteria  for  brachytherapy 
physicists,  and  there  have  been  no 
suggestions  that  criteria  be  developed. 
However,  the  NRC  takes  this 
opportunity  to  invite  comment  on  this 
matter,  particularly  in  light  of  the 
misadministrations  that  could  be 
avoided  by  improved  training.  The  NRC 
would  like  comments  on  the  following 
questions: 

•  Should  criteria  be  developed?  Could 
appropriate  existing  criteria  be  modified 
for  incorporation  into  NRC  regulations? 

•  What  should  be  included  in 
addition  to  the  following? 


The  draft  section  for  comment  reads 
as  follows: 

Training  for  Brachytherapy  Riysicist 

The  licensee  shall  require  the 
brachytherapy  physicist  to  be  an 
individual  who: 

(a)  Is  certified  by  the  American  Board 
of  Radiology  in: 

(1)  Therapeutic  radiological  physics; 

(2)  Roentgen  ray  and  gamma  ray 
physics; 

(3)  X-ray  and  radium  physics;  or 

(4)  Radiological  physics;  or 

(b)  Holds  a  master's  or  doctor's 
degree  in  physics,  biophysics, 
radiological  physics,  or  health  physics, 
and  has  completed  one  year  of  full  time 
training  in  therapeutic  radiological 
physics  and  an  additional  year  of  full 
time  work  experience  under  the 
supervision  of  a  brachytherapy  physicist 
at  a  medical  institution,  that  includes 
die  tasks  listed  in  SS  35.59,  35.75,  35.404, 
35.406,  35.410,  and  35.415. 

9.  There  have  been  no  suggestions  for 
changes  in  the  training  and  experience 
criteria  for  teletherapy  physicists,  which 
currendy  appear  in  10  CFR  35.961. 
However,  the  NRC  takes  diis 
opportunity  to  invite  comment  on  this 
text  particularly  in  light  of  the 
misadministrations  that  could  be 
avoided  by  improved  training.  The  text 
of  this  section  has  been  duplicated 
below  for  the  convenience  of  the  reader. 
The  NRC  asks  for  comments  on  the 
following  questions: 

•  Should  this  section  be  revised? 
Could  existing  criteria  be  modified  for 
incorporation  into  NRC  regulations? 

The  current  regulatory  text  reads  as 
follows: 

Section  35.961  Training  for  teletherapy 
physicist 

The  licensee  shall  require  the 
teletherapy  physicist  to  be  an  individual 
who: 

(a)  Is  certified  by  the  American  Board 
of  Radiology  in: 

(1)  Therapeutic  radiological  physics; 

(2)  Roentgen-ray  and  gamma-ray 
physics; 

(3)  X-ray  and  radium  physics;  or 

(4)  Radiological  physics;  or 

(b)  Holds  a  master's  or  doctor's 
degree  in  physics,  biophysics, 
radiological  physics,  or  health  physics, 
and  has  completed  one  year  of  full  time 
training  in  therapeutic  radiological 
physics  and  an  additional  year  of  full 
time  work  experience  under  the 
supervision  of  a  teletherapy  physicist  at 
a  medical  institution,  that  includes  the 
tasks  listed  in  §§  35.59,  35.632,  35.634, 
and  35.641  of  this  part. 


Technologists  and  Dosimetrists 

10.  The  NRC  has  no  training  and 
experience  criteria  for  other  individuals 
who  participate  in  the  medical  use  of 
byproduct  material,  and  there  have  been 
no  recent  suggestions  that  criteria  be 
developed.  (The  Atomic  Energy 
Commission,  NRC's  predecessor,  did 
examine  this  matter  in  a  Notice  of 
Proposed  Rulemaking  published  March 
9, 1973;  see  38  FR  6399.  The  Commission 
did  not  develop  a  final  resolution  of  the 
issues  that  were  raised  in  that  proposed 
rule.)  However,  the  NRC  takes  this 
opportunity  to  invite  comment  on  this 
matter,  particularly  in  light  of  the 
misadministrations  that  could  be 
avoided  by  improved  training. 

•  Should  new  sections  on  imaging 
technologist,  therapy  technologist  and 
therapy  dosimetrist  training  such  as  the 
following  draft  sections  be  added  to  10 
CFR  Part  35? 

•  How  should  the  NRC  determine  the 
necessary  duration  of  an  integrated 
training  program? 

•  What  benefits  or  detriments  would 
accrue  by  requiring  that  programs  be 
accredited  by  an  independent  medical 
accrediting  organization? 

•  Should  NRC  require  diat  all 
technologists  and  dosimetrists  be 
certified? 

•  Should  these  individuals'  credentials 
be  reviewed  by  NRC  or  by  the  licensee? 

•  What  are  the  benefits  or  detriments, 
if  any.  of  identifying  individuals  by 
name  on  the  license  as  "radiation 
handlers"  or  "ancillary  radiation  stafr"? 

■  Should  NRC  develop  training  and 
experience  criteria  for  technicians  who 
have  been  trained  to  perform  certain 
clinical  and  safety  tasks,  but  have  not 
had  training  in  the  science  and  theory  of 
the  medical  use  of  byproduct  material? 

The  draft  session  for  comment  reads 
as  follows: 

Technologist  Training  for  Imaging  and 
Localization 

The  licensee  shall  require  that  a 
technologist  who  uses  any  radio- 
pharmaceutical, generator,  or  reagent  kit 
in  §  35.200(a)  be  an  individual  who: 

(a)  Is  certified  in  nuclear  medicine  by 
die: 

(1)  American  Registry  of  Radiologic 
Technologists;  or 

(2)  Nuclear  Medicine  Technology 
Certification  Board;  or 

(b)  Has  completed  an  integrated 
program  of  full-time  training  and 
experience  that  includes  classroom  and 
laboratory  training  in  basic  radioisotope 
handling  techniques  applicable  to  the 
use  of  prepared  radio-pharmaceuticals, 
generators,  and  reagent  kits,  supervised 
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handling  experience,  and  supervised 
clinical  experience  as  follows: 

(1)  200  hours  of  classroom  and 
laboratory  training  that  include: 

(i)  Radiation  physics  and 
instrumentation; 

(ii)  Radiation  protection  policy, 
management  procedures,  and 
regulations; 

(iii)  Mathematics  of  radiation  and 
radioactivity; 

(iv)  Radiopharmaceutical  chemistry; 

(v)  Ima^ng  technology;  and  i 

(vi)  Radiation  biology.  | 

(2)  Supervised  handling  experience 
under  the  supervision  of  an  authorized 
user  or  practicing  technologist  that 
includes: 

(i)  Ordering,  receiving,  and  unpacking 
radioactive  materials  safely  and       I 
performing  the  related  radiation        I 
surveys; 

(ii)  Calibrating  dose  calibrators  and 
diagnostic  instruments  and  performing 
checks  for  proper  operation  of  survey 
meters; 

(iii)  Calculating  and  safely  preparing 
stoek  radiopharmaceuticals  and 
individual  patient  dosages; 

(iv)  Using  administrative  controls  to 
prevent  the  misadministration  of 
byproduct  material; 

(v)  Containing  spilled  byproduct 
material  and  decontaminating;  and 

(vi)  Ehiting  technetium-99m  from 
generator  systems,  assaying  and  testing 
the  eluate  for  molybdenum-QO  and 
alumina  contamination,  processing  the 
eluate  with  reagent  kits  to  prepare 
technetium-99m  labeled 
radiopharmaceuticals;  and  assaying 
radiopharmaceuticals  to  determine  the 
portion  of  radioactivity  bound  to  the 
radiopharmaceutical 

(3)  Supervised  clinical  experience 
under  the  supervision  of  an  authorized 
user  that  includes: 

(i)  Examining  patients  and  reviewing 
their  case  histories  to  determine  their 
suitability  for  radioisotope  diagnosis, 
limitations,  or  contraindications;       | 

(ii)  Identifying  the  suitable  ' 

radiopharmaceuticals  for  r.linic-aj 
procedures  and  calculating  and 
measuring  the  dosages; 

(iii)  Administering  dosages  to  patients 
and  using  syringe  radiation  shields;  and 

(iv)  Acquiring  and  manipulating 
diagnostic  data. 

Dosimetrist  Training  for  Teletherapy 

The  licensee  shall  require  that  a 
teletherapy  dosimetrist  who  calculates 
treatment  plans  for  use  of  a  sealed 
source  listed  in  S  35.600  in  a  teletherapy 
unit  be  an  individual' who: 

(a)(1)  Is  certified  in  radiation  therapy 
technology  by  the  American  Registry  of 
Radiologic  Technologists;  or 


.(2)  Has  completed  the  training 
specified  in  S  35.967  and  a  period  of  full- 
time  teletherapy  technology 
employment;  and 

(d)  Has  completed  an  integrated 
program  of  full-time  training  and 
experience  that  includes  classroom  and 
laboratory  training  applicable  to 
teletherapy  dosimet^,  and  a  period  of 
supervised  work  experience  as  follows: 

(1)  200  hours  of  classroom  and 
laboratory  training  that  include: 

(i)  Radiation  physics  and 
instrumentation; 

(ii)  Radiation  protection  policy, 
management.  pi!ocedures,  and 
regulations: 

(iii)  Mathematics  pertaining  to 
radiation,  radioactivity,  and  dosimetry; 

(iv)  Manual  and  computerized 
teletherapy  dosimetry  methods; 

(v)  Quality  assurance  procedures;  and 

(vi)  Radiation  biology. 

(2)  Supervised  work  experience  under 
the  supervision  of  a  teletherapy 
physicist  or  practicing  dosimetrist  that 
includes: 

(i)  Review  of  the  full  calibration 
measurements  and  periodic  spot  checks; 

(ii)  Examining  individuals  and 
reviewing  their  case  histories  to 
determine  their  suitability  for 
teletherapy  treatment  and  any 
limitations  or  contraindications; 

(iii)  Selecting  the  proper  dose  and  how 
it  is  to  be  administered; 

(iv)  Calculating  the  teletherapy  doses, 
collaborating  with  the  authorized  user  in 
the  review  of  patients'  progress, 
consideration  of  the  need  to  modify 
originally  prescribed  doses  as 
warranted  by  patients'  reaction  to 
radiation,  and  bringing  discrepancies  to 
the  authorized  user's  or  teletherapy 
physicist's  attention; 

(v)  Using  administrative  controls  to 
prevent  misadministrations;  and 

(vi)  Post-administration  followup  and 
review  of  case  histories. 

Technologist  Training  for  Teletherapy 

The  licensee  shall  require  that  a 
technologist  who  uses  any  sealed  source 
listed  in  S  35.600  in  a  teletherapy  unit  be 
an  individual  who: 

(a)  Is  certified  in  radiation  therapy 
technology  by  the  American  Registry  of 
Radiologic  Technologists;  or 

(b)  Has  completed  an  integrated 
program  of  full-time  training  and 
experience  that  includes  classroom  and 
laboratory  training  applicable  to  the  use 
of  a  sealed  source  in  a  teletherapy  unit 
supervised  work  experience,  and 
supervised  clinical  experience  as  follow: 

(1)  200  hours  of  classroom  and 
laboratory  training  that  include: 

(i)  Radiation  physics  and 
instrumentation: 


(ii)  Radiation  protection  policy, 
management  pfooedures,  and 
regulations; 

(iii)  Mathematics  of  radiation  and 
radioactivity;  and 

(iv)  Radiation  bicrfogy; 

(2)  Supervised  work  experience  under 
the  supervision  ti  an  authorized  user  or 
practicing  technologist  that  includes: 

(i)  Review  of  the  full  calibration 
measurements  and  periodic  spot  checks: 

(ii)  Preparing  treatment  plans  for 
prescriptions  and  calculating  treatment 
times; 

(iii)  Using  administrative  controls  to 
prevent  misadministrations; 

(iv)  Implementing  emergency 
procedures  to  be  followed  in  the  event 
of  the  abnormal  operation  of  a 
teletherapy  unit  or  console;  and 

(v)  Checking  and  using  survey  meters; 
and 

(3)  Supervised  clinical  experience 
under  the  supervision  of  an  authorized 
user  or  a  practicing  technologist  that 
indudes: 

(1)  Examining  individuals  and 
reviewing  their  case  histories  to 
determine  their  suitability  for 
telethereapy  treatment  and  any 
limitations  or  contraindications; 

(ii)  Selecting  the  proper  does  and  how 
it  is  to  be  administered; 

(iii)  Reviewing  calculations  of 
teletherapy  doses  for  accuracy  and 
completeness;  and  monitoring  patients' 
reaction  to  radiation,  and  bringing 
discrepancies  to  the  authorized  user's 
attention. 

(iv)  Application  of  radiation  to 
patients,  including  the  use  of  beam 
modifying  devices,  based  on  the 
instructions  in  the  patient's  chart;  and 

(v)  Making  and  reviewing  records  of 
the  medical  use  of  radiation. 

Dated  at  Washington.  DC,  tliis  20th  day  of 
May  1988. 

For  The  Nuclear  Regtilatory  Commission. 
Samuel  J.  Chilk, 
Secretary  of  the  Commission. 
[FR  Doc.  88-11714  Filed  5-24-88:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[DodMt  No.  e»-A8W-2] 

Avwonraneee  Mrecnvee;  Bee 
HeHooptar  Textron.  Inc.  (BHTI),  Model 
206L  and  M6L-1  HeHcoptera 

AOCNCV:  Federal  Aviation 
Administration  (FAA).  DOT, 


ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  This  notice  proposes  to  adopt 
an  airworthiness  directive  (AD)  that 
would  require  the  installation  of  a  more 
reliable  fuel  system  flow  switch  and  the 
relocation  of  the  in-line  fuel  filters  on 
Bell  Model  206L  and206L-l  heUcopters. 
The  proposed  AD  is  needed  to  prevent 
(failures  in  the  fuel  system  which  could 
result  in  an  engine  flameout  and 
subsequent  loss  of  the  helicopter. 
DATE:  Comments  must  be  received  on  or 
before  July  10. 1988. 

ADDRESSES:  Comments  on  the  proposal 
may  be  mailed  in  duplicate  to:  Rules 
Docket,  Office  of  the  Regional  Counsel, 
FAA,  Southwest  Region,  Fort  Worth. 
Texas  76193-0007.  or  delivered  in 
duplicate  to:  Office  of  the  Regional 
Counsel,  FAA  Southwest  Region,  Room 
158,  Building  3B.  4400  Blue  Mound  Road, 
Fort  Worth,  Texas.  Comments  must  be 
marked:  Docket  No.  88-ASW-2. 

Comments  may  be  inspected  in  Room 
158.  Building  3B,  Office  of  the  Regional 
Counsel,  Southwest  Region,  between  8 
a.m.  and  4  p.m.,  weekdays,  except 
Federal  holidays. 

The  applicable  technical  bulletin  may 
be  obtained  from  Bell  Helicopter 
Textron,  Inc.,  P.O.  Box  482,  Fort  Worth, 
Texas  76101,  Attention:  Commercial 
Publications  Distribution,  or  may  be 
examined  in  the  Regional  Rules  Docket 
Office  of  the  Regional  Counsel,  FAA 
Southwest  Region,  4400  Blue  Mound 
Road,  Fort  Worth,  Texas. 

FORT  FURTHER  INFORMATKM  CONTACT: 

Mr.  Tyrone  D.  Millard,>  Helicopter 
Certification  Branch,  ASW-170,  Federal 
Aviation  Administration,  Fort  Worth, 
Texas  76193-0170,  telephone  (817)  624- 
5177. 

SUPPLEMENTARY  INFORMATION: 

Interested  persons  are  invited  to 
participate  iii  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be' 
considered  by  the  Director  before  taking 
action  on  the  proposed  rule.  The 
proposal  contained  in  this  notice  may  be 
changed  in  light  of  comments. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket,  Office  of  the 
Regional  Counsel.  4400  Blue  Mound 


Road,  Fort  Worth,  Texas,  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA-public 
contact  concerned  with  the  substance 
of  the  proposed  AD,  will  be  filed  in  the 
Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  88-ASW-2."  The  postcard 
will  be  date/time  stamped  and  returned 
to  the  commenter. 

There  have  b^en  reports  in  which 
certain  part  number  fuel  system  flow 
switches  installed  on  Bell  Model  206L 
and  206L-1  helicopters  have 
malfunctioned  due  to  small  debris  which 
is  typically  in  the  fuel  system.  In  some 
cases,  the  malfunctions  caused  failures 
in  the  fuel  system  which  were 
undetected  by  the  crew  and 
subsequently  resulted  in  engine 
flameout.  Since  this  condition  is  likely  to 
exist  or  develop  on  other  helicopters  of 
the  same  type  design,  the  proposed  AD 
would  require  the  installation  of  a  more 
reliable  fuel  system  flow  switch  and  the 
relocation  of  the  in-line  fuel  filters  on 
Bell  Model  206L  and  206L-1  helicopters. 

The  regulations  set  forth  in  this  notice 
would  be  promulgated  pursuant  to  the 
authority  in  the  Federal  Aviation  Act  of 
1958,  as  amended  (49  U.S.C.  1301,  et 
seq.).  which  statute  is  construed  to 
preempt  state  law  regulating  the  same 
subject.  Thus,  in  accordance  with 
Executive  Order  12612,  it  is  determined 
that  such  regulations  do  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism 
Assessment 

The  FAA  has  determined  that  the 
proposed  regulation  involves  200 
helicopters  and  the  approximate  cost  to 
each  helicopter  is  $2,200  which  would 
result  in  a  total  cost  of  $440,000. 
Therefore,  1  certify  that  this  action:  (1)  Is 
not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034:  February 
26, 1979);  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation 
as  the  anticipated  impact  is  so  minimal; 
and  (4)  if  promulgated,  will  not  have  a 
significant  economic  impact,  positive  or 
negative,  on  a  substantial  number  of 
small  entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

list  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft  Aviation 
safety,  Safety. 


Hie  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  Section  39.13  of  Part 
39  of  the  Federal  Aviation  Regulations 
as  follows: 

PART  39-AIRWORTHtNESS 
DIRECTIVES 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423; 
49  U.S.C  106(g)  (Revised  Pub.  L  97-449, 
January  12, 1983):  and  14  CFR  11.85. 

$39.13   [Afflsnded] 

2.  By  adding  the  following  new 
airworthiness  directive: 

Bell  Heiicoptar  Textron,  Inc.  (BHTI):  Applies 
to  Bell  Model  206L  helicopters.  S/N  45001 
through  45153  and  S/N  46601  through 
46617,  and  to  Bell  Model  206U1 
helicopters.  S/N  45154  through  45840, 
certificated  in  any  category,  urith  fuel 
system  flow  switches,  P/N's  20&-063- 
635-001,  206-064-«01-001,  -003,  -101,  or  - 
103  installed.  (Airworthiness  Docket  No. 
88-ASW-2) 

Compliance  is  required  as  indicated,  unless 
already  accomplished. 

To  prevent  a  possible  fuel  system  failure 
due  to  the  malfunction  of  the  ^el  system  flow 
switches  which  could  result  in  an  engine 
flameout  and  subsequent  loss  of  the 
helicopter  accomplish  the  following: 

(a)  Within  the  next  250  hours'  time  in 
service  after  the  effective  date  of  this  AD, 
remove  and  replace  fuel  system  flow 
switches,  P/N's  206-063-635-001.  206-064- 
601-001, -003, -101,  or -103,  whichever  is 
installed,  with  fuel  system  flow  switch 
retrofit  kit,  P/N  206-703-004-001  and  relocate 
the  in-line  fuel  filters,  P/N  206-063-693-001  in 
accordance  with  Bell  Helicopter  Textron 
Technical  Bulletin  20aL-82-80,  Revision  A, 
dated  November  29, 1982. 

(b)  An  alternate  method  of  compliance 
which  provides  as  equivalent  level  of  safety 
with  this  AD  may  be  used  when  approved  by 
the  Manager,  Helicopter  Certification  Branch, 
Federal  Aviation  Administration,  Fort  Worth, 
Texas  76193-0170. 

Issued  in  Fort  Worth,  Texas,  on  May  11, 
1988. 

Wm.  Jack  Sasser, 

Acting  Director,  Southwest  Region. 
(FR  Doc.  88-11660  Filed  5-24-88;  8:45  am) 
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14  CFR  Part  39 

[Docket  No.  88-NM-20-AO] 

Airworthiness  Directhws;  CASA  Model 
C-212  Series  Airplanes 

aoency:  Federal  Aviation  • 

Administration  (FAA),  DOT. 
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action:  Notice  of  Proposed  Rulemaking 
(NPRM). 

summary:  This  notice  proposes  to  revise 
an  existing  airworthiness  directive  (AD). 
applicable  to  CASA  Model  C-212  series 
airplanes,  which  currently  requires 
replacement  of  certain  elevator  rudder 
and  aileron  trim  control  system  rods, 
levers,  links,  and  tabs.  That  action  was 
prompted  by  an  FAA  determination 
that,  in  the  event  of  certain  failures  in 
these  control  systems,  the  potential 
exists  for  damage  to  the  aiiframe  due  to 
flutter.  This  action  would  require  the 
addition  of  two  collars  to  the  aileron 
trim  tab  control.  These  collars  are 
necessary  to  properly  secure  the  pins 
and  bolts.  The  applicability  statement 
would  also  be  revised  to  include  all 
CASA  C-212  airplanes. 
DATES:  Comments  must  be  received  no 
later  than  July  19. 1988. 
AOORESSES:  Send  conunents  on  the 
proposal  in  duphcate  to  Federal 
Aviation  Administration.  Northwest 
Mountain  Region.  OfBce  of  the  Regional 
Counsel  (Attn:  ANM-103).  AttenHon: 
Airworthiness  Rules  Docket  No.  88-NM- 
20-AD,  17900  PaciHc  Highway  South.  C- 
68866.  Seattle,  Washington  98168.  The 
applicable  service  information  may  be 
obtained  from  Construcciones 
Aeronauticas  S.A..  (CASA)  Getafe. 
Madrid.  Spain.  This  information  may  be 
examined  at  the  FAA.  Northwest 
Mountain  Region.  17900  Pacific  Highway 
South,  Seattle.  Washington,  or  the 
Seattle  Aircraft  Certification  Office, 
9010  East  Marginal  Way  South.  Seattle. 
Washmgton. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms  Armella  Donnelly.  Standardization 

Branch.  ANM-113;  telephone  431-1967. 

Miling  address:  FAA,  Northwest 

Mountain  Region.  17900  Pacific  Highway 

South,  C-689b6,  Seattle.  Washington 

9816a 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  m  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available. 


both  before  and  after  the  closing  date 
for  conimet^,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA/public 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  FAA. 
Northwest  Mountain  Region.  Office  of 
the  Regional  Counsel  (Attn:  ANM-1Q3). 
Attention:  Airworthiness  Rules  Docket 
No.  88-NM-20-AD.  17900  Pacific 
Highway  South.  0-68966.  Seattle. 
Washington  98168. 

Discussion 

On  August  31. 1987,  FAA  issued  AD 
88-lft-Oe,  Amendment  39-5724  (52  FR 
35233;  Setember  la  1987).  to  require  the 
replacement  of  certain  elevator  rudder, 
and  aileron  trim  control  system  rods, 
levers  links,  and  tabs  on  CASA  Model 
C-212  series  airplanes.  The  FAA  had 
determined  that,  in  the  event  of  certain 
single  failures  in  these  trim  control 
systems,  the  potential  exists  for  damage 
to  the  airfi-ame  due  to  flutter.  The 
replacement  components  would  add 
fail-safe  features  to  the  trim  control 
system. 

Since  issuance  of  that  AD.  CASA  has 
issued  Service  Bulletin  212-27-25. 
Revision  4.  dated  October  28. 1987. 
which  describes  the  addition  of  two 
collars  to  the  aileron  trim  tab  control. 
These  collars  are  necessary  to  properly 
secure  the  pins  and  bolts  of  the  trim 
control  system.  This  servide  bulletin  has 
been  clasnfied  as  "required  and 
approved"  by  the  Spanish  airworthiness 
authorities  (DGAC). 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  Indonesia 
and  type  certificated  in  the  United 
States  under  the  provisions  of  S  21.29  of 
the  Federal  Aviation  Regulations  and 
the  applicable  bilateral  airworthiness 
agreements. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  this 
same  type  design  registered  in  the 
United  States,  an  AD  is  proposed  which 
would  revise  AD  87-18-08  to  require  the 
addition  of  two  collars  to  the  aileron 
trim  tab  control,  in  accordance  with  the 
service  bulletin  previously  mentioned. 
The  FAA  has  detemined  tiiat 
installation  of  these  collars  must  be 
accomplished  concurrently  with  the 
existing  requirements  of  AD  87-18-08. 

Additionally,  the  applicability 
statement  would  be  revised  to  include 
all  U.S.  registered  CASA  C-212 
airplanes  in  order  to  ensure  that  all 


affected  airplanes  are  subject  to  die 
requirements  of  the  AO. 

It  is  estimated  that  44  airplanes  of  U.S. 
registry  would  be  affiected  by  this  AD. 
that  it  would  take  approximately  180 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  $40  per  manhour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $316,800. 

The  regulations  set  forth  in  this  notice 
would  be  promulgated  pursuant  to  the 
authority  in  the  Federal  Aviation  Act  of 
1958,  as  amended  (49  U.S.C.  1301  et 
seg.),  which  statute  is  construed  to 
preempt  state  law  regulating  the  same 
subject.  Thus,  in  accordance  with 
Executive  Order  12612.  it  is  determined 
that  such  regulations  do  not  have 
federalism  implications  warranting  the 
preparation  of  a  FederaUsm 
Assessment 

For  these  reasons,  the  FAA  has 
determined  that  this  document  (1) 
involves  a  proposed  regulation  which  is 
not  major  under  Executive  Order  12291 
and  (2)  is  not  a  significant  rule  pursuant 
to  the  Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  Fedruary  28. 1979);  and  it  is 
further  certified  under  the  criteria  of  the 
Regulatory  FlexibiUty  Act  that  this 
proposed  rule,  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  because  few,  if 
any,  CASA  Model  C-212  are  operated 
by  small  entities.  A  copy  of  a  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  regulatory 
docket. 

List  of  Sabjecto  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  S  39.13  of  Part  39  of 
the  Federal  Aviation  Regulations  (14 
CFR  39.13)  as  follows: 

PART39-4AMENOEO] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423: 
49  U.S.C  10e(g)  (Revised  Pub.  L  97-449. 
January  12. 1983):  and  14  CFR  11.89. 

2.  By  revismg  AD  87-18-08. 
Amendment  3&-5724  (52  FR  35233; 
September  18. 1987),  by  expanding  the 
appUcability  statement,  adding  new 
paragraph  B„  and  redesignating  existing 


paragraphs  B.  and  C.  as  C.  and  D., 
respectively,  to  read  as  follows: 

CASA:  Applies  to  all  CASA  Model  C-212 
series  airplanea.  certificated  in  any  category. 
Compliance  is  required  by  April  19, 1989. 
unless  previously  accomplished. 

To  prevent  airframe  damage  due  to  flutter 
caused  by  certain  single  failure  conditions  of 
the  trim  control  system,  accomplish  the 
following: 

A.  Replace  elevator,  rudder,  and  aileron 
trim  control  system  components,  in 
accordance  with  CASA  Service  Bulletin  212- 
27-25,  Revision  2.  dated  October  23. 1985. 

B.  Install  two  collars  on  the  aileron  control 
system,  in  accordance  with  CASA  Service 
Bulletin  212-27-25,  Revision  4,  dated  October 
28. 1987. 

C.  An  alternate  means  of  cqmpliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Northwest  Mountain  Region. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI),  who  may  add  any  comments 
and  then  send  it  to  the  Standardization 
Branch,  ANM-113. 

D.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
accomplishment  of  the  modifications  required 
by  this  AD. 

All  persons  affected  by  this  directive  who 
have  not  already  received  the  appropriate 
service  documents  from  the  manufacturer 
may  obtain  copies  upon  request  to 
Contrucciones  Aeronauticas  S.A.,  Getafe, 
Madrid,  Spain.  These  documents  may  be 
examined  at  the  FAA.  Northwest  Mountain 
Region,  17900  Pacific  Highway  South,  Seattle. 
Washington,  or  at  the  Seattle  Aircraft 
Certification  Office,  9010  East  Marginal  Way 
Swth,  Seattle,  Washington. 

Issued  in  Seattle,  Washington,  on  May  17, 
1986. 

Frederick  M.  Isaac 

Acting  Director,  Northwest  Mountain  Region. 
|FR  Doc.  88-11661  Filed  5-24-88;  8:45  am) 
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14  CFR  Part  71 

(Airspace  Docket  No.  88-ANM-6] 

Proposed  Alteration  of  VOR  Federal 
Airway  V-68;  Colorado 

agency:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to  alter 
the  description  of  Federal  Airway  V-68 
located  in  the  vicinity  of  Durango.  CO. 
The  continued  growth  of  Montrose.  CO. 
and  the  substantial  increase  of  air  traffic 
to  that  resort  area  has  created  the  need 
for  an  airway  between  Dove  Creek.  CO. 
and  the  Montrose  terminal  area.  This 


action  would  increase  air  safety  and 

improve  fliglit  planning. 

DATE:  Comments  must  be  received  on  or 

before  July  7. 1988. 

ADDRESSES:  Send  comments  on  the 

proposal  in  triplicate  to:  Director.  FAA. 

Northwest  Mountain  Region.  Attention: 

Manager.  Air  Traffic  Division.  Docket 

No.  88-ANM-6.  Federal  Aviation 

Administration.  17900  Pacific  Highway 

South,  C-68966.  Seattle,  WA  98168. 

The  official  docket  may  be  examined 
in  the  Rules  Docket,  weekdays,  except 
Federal  hoUdays.  between  8:30  a.m.  and 
5:00  p.m.  The  FAA  Rules  Docket  is 
located  in  the  Office  of  the  Chief 
Counsel,  Room  916,  800  Independence 
Avenue,  SW..  Washington.  DC. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lewis  W.  Still.  Airspace  Branch  (ATO- 
240).  Airspace-Rules  and  Aeronautical 
Information  Division.  Air  Traffic 
Operations  Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue.  SW..  Washington.  DC  20591; 
telephone:  (202)  267-9250. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such, written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy  aspects  of 
the  proposal.  Communications  should 
identify  the  airspace  docket  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Comments  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  88- 
ANM-6."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  conununications 
received  before  the  specified  closing 
date  for  comments  will  be  considered 
before  taking  action  on  the  proposed 
rule.  The  proposal  contained  in  this 
notice  may  be  changed  in  the  light  of 
comments  received.  All  comments       / 
submitted  will  be  available  for 
examination  in  the  Rules  Docket  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 


substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket 

AvailalHlityofNPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs.  Attention:  Public  Inquiry 
Center.  APA-230,  800  Independence 
Avenue.  SW..  Washington.  DC  20591.  or 
by  calling  (202)  267-3484. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No, 
11-2  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  to 
alter  VOR  Federal  Airwary  V-68  located 
in  the  vicinity  of  Durango.  CO.  It  is 
apparent  that  controlled  airspace  is 
necessary  between  Dove  Creek,  CO. 
and  Montrose,  CO.  due  to  the  rapid 
growth  of  Montrose  which  has  resulted 
in  a  rapid  increase  in  air  traffic. 
Therefore,  we  propose  to  extend  V-68 
Montrose  which  is  located  in  the  Rocky 
Mountains.  This  action  would  increase 
air  safety  and  improve  traffic  flow  in 
that  area.  Section  71.123  of  Part  71  of  the 
Federal  Aviation  Regulations  was 
republished  in  Handbook  7400.6D  dated 
January  4. 1988. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  fiequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore — (1)  Is  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26. 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
.  number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  VOR  Federal 
airways. 
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The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend  Part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  71)  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSAPCE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a).  1354(a),  1510; 
Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449,  January  12. 1983):  14 
CFR  11.69. 

{71.123    [Amended] 

2.  Section  71.123  is  amended  as 
follows: 

V-68  lAmended] 

By  removing  the  words  "From  Farmington, 
NM,  via"  and  subetituting  the  words  "From 
Montrose,  CO:  INT  Montrose  220T(186'M) 
and  Dove  Creek,  CO,  oadl  (055'M)  radiab: 
Dove  Creek;  Cortez,  CO:  Farmington,  MM;" 

Issued  in  Washington,  DC.,  on  May  13, 
1988. 
Templa  H.  Johiuon, 

Manager,  Airspace-Rules  and  Aeronautical 
Information  Division. 

[FR  Doc.  88-11662  Filed  5-24-88;  8:45  am) 
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Federal  Highwray  Administration 

23  CFR  Part  658 
(FHWA  Docket  No.  8S-6] 

Truck  Size  and  Weight;  National 
Network— Kentucky 

agency:  Federal  tiighway 
Administration  (FHWA).  DOT. 
action:  Notice  of  proposed  rulemaking; 
request  for  comments. 

summary:  The  FHWA  proposes  to 
modify  the  National  Network  for 
commercial  motor  vehicles  by  permitting 
the  State  of  Kentucky  to  restrict  the  use 
of  the  northbound  lanes  of  Interstate 
Route  1-75/71  in  the  Cinciimati  area 
from  1-275  to  the  Ohio  State  line  by 
certain  motor  vehicles.  The  amendment 
is  being  proposed  in  response  to  an 
apphcation  by  the  Kentucky 
Transportation  Cabinet  under  the 
provisions  of  the  Surface  Transportation 
Assistance  Act  of  1982  (STAA).  The 
purpose  of  this  notice  is  to  provide  an 
opportimity  for  the  interested  parties  to 
comment  on  the  application  prior  to  • 
determination  by  FHWA.  The  National 
Network  was  estabhshed  by  the  final 
rule  on  truck  size  and  weight  pubUshed 


at  49  FR  223302  on  June  5. 1984.  It  is 
maintained  under  23  CFR  658.  Appendix 
A,  as  amended. 

date:  Comments  on  this  docket  must  be 
received  on  or  before  July  25, 1988. 
ADDRESS:  Submit  written  comments  to 
FHWA  Docket  No.  88-6.  Federal 
Highway  Administration,  HCC-10. 
Room  4232,  400  Seventh  Street  SW., 
Washington,  20590.  Any  comments 
received  will  be  available  for 
examination  at  the  above  address 
between  8:30  a.m.  and  3:30  p.m.  ET, 
Monday  through  Friday,  except  legal 
holidays.  Those  desiring  notification  of 
receipt  of  comments  must  include  a  self- 
addressed,  stamped  postcard. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Kevin  E.  Heanue,  Director,  Office  of 
Planning  (202)  366-2951  or  Mr.  David  C. 
Oliver,  Office  of  the  Chief  Counsel.  (202] 
366-1356.  Federal  Highway 
Administration,  400  Seventh  Street  SW.. 
Washington,  D.C.20590.  Office  hours  are 
from  7:45  a.m.  to  4:15  p.m.  ET.  Monday 
through  Friday. 
SUPPLEMENTARY  INFORMATION: 

Applicable  Law 

The  statutory  basis  for  prohibiting 
State  restrictions  on  truck  use  of 
Interstate  highways  and  designated  non- 
Interstate  Federal-aid  Primary  System 
highways  is  foimd  in  Sections  411  and 
416  of  the  Surface  Transportation 
Assistance  Act  of  1982:(STAA).  Pub.  L 
No.  97-424, 96  Stat.  2097  (1983),  as 
amended  by  the  Tandem  Truck  safety 
Act  of  1984  (TTSA),  (Pub.  L  No.  98-554. 
98  Stat.  2829  (1984)),  42  U.S.C.  2311  and 
2316.  The  STAA  provides  "exemption" 
procedures  whereby  FHWA  (by 
delegation  from  the  Secretary  of 
./Transportation)  may  permit  States  to 
restrict  truck  use  of  Interstate  highways. 
The  FHWA  has  concluded,  after  careful 
consideration  of  the  law  and  recent 
court  decisions,  that  the  STAA 
prohibition  on  restrictions  applies  to  all 
State  bans  which  would  directly  impact 
STAA-authorized  vehicles. 

Background 

In  July  1986,  the  Secretary  of  the 
Kentucky  Transportation  Cabinet,  in  his 
capacity  as  Commissioner  of  Highways, 
ordered  the  prohibition  of  certain  truck 
operations  on  the  northbound  lanes  of  I- 
75/71  and  1-471  for  safety  purposes;  this 
was  confirmed  by  administrative 
regulation.  The  prohibition  applies  fit)m 
1-275  northerly  to  the  Ohio  State  line  at 
'  the  Ohio  River  on  the  south  side  of  the 
city  of  Cincinnati.  Specifically,  the 
prohibition  applies  to  northbound  trucks 
with  semitrailers  which  do  not  have 
destinations  within  the  perimeter  of  I- 
275  or  within  a  two-mile  arc  along  the 


north  side  of  1-275  in  Ohio  between  U.S. 
27  and  U.S!  21. 

On  July  17. 1987,  the  FHWA  notified 
the  Governor  of  Kentucky  that  the 
STAA  preempts  truck  restrictions  of  the 
type  imposed,  without  Federal  approval 
by  the  Secretary  of  Transportation.  The 
State  submitted  an  application  on 
September  9. 1937.  for  approval  to 
continue  the  ban  on  both  routes, 
additional  information  on  October  19, 
1987,  regarding  prior  consultations  with 
the  States  of  Ohio  and  Indiana,  and 
additional  accident  data  on  December 
14. 1987. 

The  State  of  Kentucky  has  completed 
major  operational  improvements  for  I- 
75/71  and  has  programmed  a  major 
reconstruction  project  for  a  portion  of 
the  route.  The  State  estimates  that  the 
improvements  to  reduce  the  vertical 
grades  and  horizontal  curvature  in  the 
so-called  "cut-in-the-hill"  section  of  I- 
75/71  should  be  completed  sometime  in 
1992. 

As  a  result  of  the  consultations,  the 
Governor  of  Ohio  advised  the  Governor 
of  Kentucky  that  "studies  indicate  that 
Ohio  has  not  suffered  major  increases  in . 
truck-related  accidents  since  the  ban 
was  initiated  in  July  1986.  Consequently. 
I  am  compelled  to  agree  with  the 
original  diversion  order  *  *  *." 

Safety  Determinadon 

The  FHWA  may  not  approve  the 
State's  application  unless  FHWA 
determines  that  the  segments  of 
Interstate  highways  involved  are  not 
capable  of  safely  accommodating  the 
motor  vehicles  (trucks)  described  in  the 
STAA.  The  State  has  supplied  accident 
and  highway  geometries  data  and 
commented  on  the  Ohio-Kentucky- 
Indiana  Regional  Council  of 
Government's  "Interstate  Truck 
Diversion  Study,"  a  March  1987  study  of 
estimated  effects  of  the  restrictions  by 
the  metropolitan  planning  organization 
for  the  Cinciimati  area.  (The  information 
has  been  included  in  the  Docket  for 
pubhc  review.) 

Based  on  a  careful  review  of  the  data. 
FHWA  has  concluded  that  Kentucky's 
restrictions  have  contributed  to 
significant  accident  reduction  on 
Kentucky  1-75/71,  have  had  minimal 
effect  on  Kentucky  1-471.  and  have  not 
significandy  affected  alternate  routes. 
FHWA.  therefore,  denied  the 
restrictions  on  1-471  and  requested  that 
Kentucky  take  the  appropriate  actions  to 
ensure  full  access  on  1-471.  Further, 
FHWA  proposes  by  this  rulemaking  to 
temporarily  approve  the  State  of 
Kentucky  restrictions  on  1-75/71.  The 
approval  would  be  valid  through  the 
programmed  reconstruction  period. 


estimated  to  be  completed  in  1992. 
FHWA  has  notified  that  Stete  of 
Kentucky  that  the  current  restrictions  on 
1-75/71  may  continue  during  these 
rulemaking  procedures. 

Reqaest  For  CoDunents 

Those  wishing  to  comment  on  the 
State's  application  to  continue  the 
restrictions  are  requested  to  send  such 
conunents  or  information  to  the  docket 
established  by  this  Notice.  In  addition  to 
concerns  related  to  the  safety  of  the 
restricted  Interstate  segments  and 
alternative  routes,  the  FHWA  is 
particularly  interested  in  the  effects  of 
the  restriction  on  interstate  commerce, 
the  views  of  affected  State  and  local 
jurisdictions,  and  possible  alternatives 
to  the  existing  restrictions. 

Regulatory  Impact 

The  FHWA  has  considered  the 
impacts  of  this  proposal  and  has 
determined  that  it  is  not  a  major 
rulemaking  action  within  the  meaning  of 
E.0. 12291  and  not  a  significant 
rulemaking  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT).  These 
determinations  by  the  agency  are  based 
on  the  nature  of  the  rulemaking.  The 
FHWA  has  determined  that  this 
rulemaking  proposes  to  technically 
amend  the  June  5. 1984.  final  rule  by 
allowing  restrictions  on  the  use  of 
certain  highway  segments  in  accordance 
with  statutory  provisions.  The  impacts 
of  the  change  addressed  in  this 
rulemaking  do  not  significantly  alter  the 
impacts  fully  considered  in  the  original 
impact  statement  accompanying  the 
June  5  rule.  The  segments  affected 
represents  a  very  small  portion  of  the 
National  Network  and  have  a  negligible 
impact  on  the  prior  system.  Thus,  no 
revised  regulatory  evaluation  is  needed. 
For  the  same  reasons,  and  under  the 
criteria  of  the  Regulatory  Flexibility  Act, 
FHWA  hereby  certifies  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Federalism 

The  FHWA  has  considered  the 
"federalism"  implications  involved  and 
has  governed  its  actions  and 
development  of  the  proposal  in 
accordance  with  the  principles  and 
policymaking  criteria  of  Executive  Order 
12612,  Federalism,  of  October  26. 1987. 
The  proposal  in  this  NPRM  is  in 
response  to  an  application  by  the  State. 

Einal  determination  to  grant  all  or  part 
f  the  application  under  the  relief 
revisions  established  by  the  TTSA 
jamendments  will  serve  to  diminish  the 
impact  of  previous  preemptive  actions 


mandated  by  the  STAA.  (Catalog  of 
Federal  Domestic  Assistance  Program 
Number  20.205,  Highway  Planning  and 
Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental 
consultation  on  Federal  programs  and 
activities  apply  to  this  program.) 

List  of  Subjects  in  23  CFR  Part  658 

Grant  programs — transportation. 
Highways  and  roads.  Motor  carrier- 
size  and  weight. 

Issued  on  May  18. 1988. 
Robert  E.  Fanis, 

Deputy  Administrator.  Federal  Highway 
^d/ninistration. 

In  consideration  of  the  foregoing,  the 
FHWA  proposes  to  amend  Chapter  I. 
Title  23,  Code  of  Federal  Regulations,  by 
amending  Appendix  A  to  Part  658  for 
the  State  of  Kentucky  to  read  as  set 
forth  below. 

PART  65t-[  AMENDED] 

1.  The  authority  citation  23  CFR  Part 
658  continues  to  read  as  follows: 

Autliority:  Seo.  133, 411, 412, 413,  and  416 
of  Pub.  L  97-424.  96  Stat.  2097  (23  U.S.C.  127; 
49  U.S.C.  2311,  2313.  and  app.  2316],  as 
amended  by  Pub.  L.  98-17,  97  Stat.  59,  and 
Pub.  L.  98-554,  98  Stat."  2829;  23  U.S.C.  315; 
and  49  CR  1.48. 

Appendix  A  to  Part  658  (Amended] 

2.  Appendix  A  to  Part  658  is  amended 
for  the  State  of  Kentucky  by  designating 
the  existing  note  at  the  end  of  the  route 
listing  as  "NOTE  1"  and  adding  "NOTE 
2"  to  read  as  follows: 

Note  2 — Restrictions  may  be  applied  to 
through  trafRc  *vith  semitrailers  and/or 
trailers  on  northbound  1-75/71  from  1-275  to 
the  Ohio  State  line.  Through  traffic  is  defined 
as  trucks  which  do  not  have  destinations 
within  1-275  (Circle  Freeway]  nor  within  a 
two  (2)  mile  arc  paralleling  1-275  on  the 
northern  side  of  1-275  in  Ohio  between  U.S. 
22  and  U.S.  27.  This  note  is  valid  through  the 
year  1992. 
[FR  Doc.  88-11721  Filed  6-24-88;  8:45  am] 
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23  CFR  Part  658 
(FHWA  Docket  No.  83-14) 

Truck  Size  and  Weight;  Nattonal 
Network 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking: 
request  for  comments. 

SUMMARY:  The  FHWA  proposes  to 
modify  the  National  Network  for 
commercial  motor  vehicles  by  deleting 


certain  routes  in  Iowa  and  South 
Carolina.  This  action  will  address 
network  changes  of  a  routine  nature. 
The  National  Network  was  established 
by  the  final  rule  on  truck  size  and 
weight  published  at  49  FR  23302  on  June 
5. 1984.  It  is  maintained  under  23  CFR 
658,  Appendix  A,  as  amended. 

DATE:  Comments  on  this  docket  must  be 
received  on  or  before  July  25, 1988. 
ADDRESS:  Submit  written,  signed 
comments,  preferably  in  triplicable,  to 
FHWA  Docket  No.  83-14,  Federal 
Highway  Administration.  HCC-10, 400 
Seventh  Street  SW..  Washington.  DC 
20590.  All  comments  received  will  be 
available  for  examination  at  the  above 
address  between  8:30  a.m.  and  330  p.m. 
ET,  Monday  through  Friday,  except  legal 
holidays.  Tliose  desiring  notification  of 
receipt  of  comments  must  include  a  self- 
addressed,  stamped  postcard. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Richard  A.  Toitik,  Office  of 
Planning,  (202)  366-0233,  Mr.  Philip  W. 
Blow,  Office  of  Motor  Carrier 
Information  Management  and  Analysis. 
(202)  366-4038,  Mr.  David  C.  Oliver. 
Office  of  the  Chief  Counsel,  (202)  366- 
1354,  Federal  Highway  Administration. 
400  Seventh  Street  SW.,  Washington. 
DC  20590.  Office  hours  are  from  7:45 
a.m.  to  4:15  p.m.,  ET,  Monday  through 
Friday,  except  legal  holidays. 

SUPPLEMENTARY  INFORMATION: . 

Background 

The  National  Network  of  Interstate 
highways  and  federally-designated 
routes,  on  which  commercial  vehicles 
with  the  dimensions  authorized  by  the 
Surface  Transportation  Assistance  Act 
(STAA)  of  1982.  Pub.  L  97-424,  96  Stat. 
2097  may  operate,  was  first  established 
by  the  final  rule  (23  CFR  Part  658) 
published  in  the  Federal  Register  at  49 
FR  23302,  June  5, 1984  and  is  located  in 
each  State,  the  District  of  Columbia,  and 
Puerto  Rico.  Routes  on  the  National 
Network  are  listed  or  described  by 
category  in  Appendix  A  of  the  rule. 
Additional  routes  not  on  the  network 
but  available  for  STAA  vehicles  were 
also  identified  at  State  request. 

Procedures  for  the  addition  and 
deletion  of  routes  are  outlined  in  23  CFR 
658.11  and  include  the  issuance  of  a 
notice  of  proposed  rulemaking  (NPRM) 
before  final  rulemaking.  A  number  of 
revisions  to  the  National  Network  have 
been  completed  or  initiated  by  the 
FHWA  in  separate  rulemaking  actions. 
This  type  of  rulemaking  action  is 
considered  routine  and  intended  to 
periodically  address  network  changes 
initiated  by  the  States,  or  by  others 
through  the  States,  as  well  as  by  the 
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FHWA.  Certain  types  of  technical 
amendments  to  Appendix  A,  such  as 
clarifications  of  route  descriptions, 
adjustments  in  fonnat,  descriptions  of 
available  routes  not  on  the  network, 
etc.,  are  not  subject  to  notice  and 
comment,  requirements.  The  FHWA  will 
make  such  technical  amendments  from 
time  to  time,  in  the  interest  of 
maintaining  accuracy  for  Appendix 
users,  and  publish  them  in  a  Hnal  rule  in 
the  Federal  Register. 

Iowa 

The  Iowa  Transportation  Commission, 
as  the  Governor's  designee,  has 
requested  the  deletion  of  three  segments 
as  the  National  Network  until  they  are 
widened  or  reconstructed.  The 
Commission  reviewed  the  segments  as 
to  physical  and  operating  characteristics 
and  found  that  each  has  a  narrow 
pavement  and  is  not  necessary  for  motor 
carrier  route  continuity. 

The  stub  route  lA  40  from  Allerton 
northerly  to  LA  2  has  a  pavement  width 
of  20  feet  The  portion  of  lA  175  from  the 
east  junction  with  US  169  easterly  to  the 
east  city  limits  of  Dayton  has  a 
pavement  width  of  18  feet.  Tlie  stub 
route  LA  415  from  lA  160  northwesterly 
to  the  north  city  limits  of  Polk  City  has  a 
pavement  width  of  20  feet  and  severe 
operating  problems  due  to  the  route's 
substandard  geometries. 

The  FHWA  has  reviewed  the  routes 
and  concurs  in  the  request  that  the 
routes  be  deleted  on  the  basis  of 
potential  safety  problems.  The  routes 
are,  therefore,  proposed  for  deletion. 

The  State  of  Iowa  has  made  available 
a  considerable  number  of  additional 
route  segments  for  STAA  vehicles  under 
State  legislation  passed  in  fune  1987. 
Further  information  on  available  routes 
may  be  obtained  from  its  Office  of 
Motor  Carrier  Service,  Iowa  Department 
of  Transportation,  Des  Moines,  Iowa  at 
(515)  281-5604.  i 

South  CaroUna 

The  FHWA  published  at  51 FR  8511 
on  March  12. 1986,  a  notice  of  proposed 
rulemaking  (NPRM)  requesting 
conunents  on  a  proposal  to  delete 
certain  routes  from  the  National 
Network  in  several  States  including 
South  Carolina.  One  of  the  route 
segments  reconunended  for  deletion  in 
the  Center  for  Auto  Safety  respnse  to 
the  NPRM,  a  0.70-mile  segment  of  US  76 
between  SC  277  and  1-128  in  Columbia, 
had  not  been  previously  identified  for 
possible  deletion.  A  review  by  the 
FHWA  indicates  the  segment  has  three 
lanes  11  or  more  feet  in  which  each  way 
plus  turning  lanes  at  intersections.  The 
left  turns  from  US  76  onto  SC  277, 
however,  use  two  11-foot  left-tum-only 


lanes  that  may  involve  lane 
encroachment  safety  problems  for  the 
larger  STAA  vehicles.  Alternate  routes 
on  the  National  Network  in  the  vicinity 
include  1-20, 1-26, 1-128,  and  SC  277. 
Therefore,  the  0.70-mile  segment  of  US 
76  in  Columbia  is  proposed  for  deletion. 

Regulatory  Impact 

The  FHWA  has  considered  the 
impacts  of  this  proposal  and  has 
determined  that  it  is  not  a  major 
rulemaking  action  within  the  meaning  of 
E.0. 12291  and  not  a  significant 
rulemaking  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  pOT).  These  .^ 

determinations  by  the  agency  are  based 
on  the  nature  of  the  rulemaking.  The 
FHWA  has  determined  that  this 
rulemaking  proposes  to  technically 
amend  the  June  5, 1984,  final  rule  by 
adding  or  deleting  certain  highway 
segments  in  accordance  with  statutory 
provisions.  The  impacts  of  the  changes 
addressed  in  this  rulemaking  do  not 
significantly  alter  the  impacts  fully 
considered  in  the  original  impact 
statement  accompanying  the  June  5  rule. 
These  segments  represent  a  very  small 
portion  of  the  National  Network  and 
have  a  negligible  impact  on  the  prior 
system.  Thus,  no  revised  regulatory 
evaluation  is  needed.  For  the  same 
reasons,  and  under  the  criteria  of  the 
Regulatory  Flexibility  Act.  FHWA 
hereby  certifies  that  this  action  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205.  Highway  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 

List  of  Subjects  in  23  CFR  Part  658 

Grant  programs — transportation. 
Highways  and  roads.  Motor  Carrier — 
size  and  weight 

Issued  on  May  IB.  1988. 
Robert  E.  Fairis, 

Deputy  Administrator,  Federal  Highway 
Administration. 

In  consideration  of  the  foregoing,  the 
FHWA  proposes  to  amend  Chapter  I  of 
Title  23,  Code  of  Federal  Regulations,  by 
amending  Appendix  A  to  Part  658  for 
the  States  of  Iowa  and  South  Carolina  to 
read  as  set  forth  below. 

PART  658— (AMENDED] 

1.  The  authority  citation  for  23  CFR 
Part  658  continues  to  read  as  follows: 

Authority:  Sees.  133, 411, 412, 413,  and  416 
of  Pub.  L  97-424.  96  Stat.  2097  (23  U.S.C.  127: 
49  y.&C  2311, 2313,  and  app.  2316],  as 


amended  by  Pub.  L  98-17;  97  Stat.  59.  and 
Pub.  L.  98-554.  98  Stat.  2829;  23  U.S.C.  315: 
and  49  CFR  1.48. 

Appendix  A  to  Part  658 — (Amended] 

2.  Appendix  A  to  Part  658  is  amended 
for  the  State  of  Iowa  by  removing  the 
Posted  Route  Number  entries: 


PoMBd 

route  No. 

From 

To 

IA40 

• 

lA  175 _ 

• 

lA  415 

Begin 

• 

Easti 

• 

US6.. 

route 

~   • 

ct  US  169 .. 

• 

....  lA  2. 

•  • 

..„  ECL  Dayton. 

•  • 

....  NCL  Polk  City. 

and  inserting  ir 
following: 

1  place  of  lA  415  the 

Posted 
route  No. 

From 

To 

IA415 

US6. 

„.  lA  160. 

3.  Appendix  A  to  Part  658  is  amended 
for  the  State  of  South  CaroUna  by 
removing  the  following  Posted  Route 
Number  entry: 


Posted 
route  No. 


From 


To 


US  76 SC  277,  CoMnM 1-126.  Columtjia. 

[FR  Doc.  8&-11720  Filed  5-24-88;  8:45  am] 

BlUJNa  CODE  4*10-22-11 


49  CFR  Part  393 

[FHWA  Dockst  Na  MC-1 15] 

Splasti/Spray  Suppression  Devices 

AOENCV:  Federal  Highway 
Administration  (FHWA),  DOT. 
action:  Teirmination  of  rulemaking. 

summary:  The  FHWA  is  terminating  its 
pending  rulemaking  to  require  splash 
and  spray  suppression  devices  on  "in 
use"  truck  tractors,  semitrailers,  or 
trailers  which  would  conform  with 
National  Highway  Traffic  Safety 
Administration  (NHTSA)  standards.  The 
Surface  Transportation  Assistance  Act 
of  1982  required  the  initiation  of  this 
rulemaking  action.  The  Surface 
Transportation  and  Uniform  Relocation 
Assistance  Act  of  1987  amended  the 
1982  Act  by  establishing  specific 
statutory  criteria.  This  termination 
action  is  being  taken  because  the 
NHTSA  has  determined  that  no 
available  technology  has  been 
demonstrated  as  meeting  those  statutory 
criteria. 


EFFECTIVE  DATE!  May  25. 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Thomas  P.  Kozlowski.  Office  of 
Motor  Carrier  Standards,  (202)  366-2981, 
or  Mr.  Thomas  P.  Holian,  Office  of  the 
Chief  Counsel,  (202)  366-1350,  Federal 
Highway  Administration,  Department  of 
Transportation,  400  Seventh  Street  SW.. 
Washington.  DC  20590.  Office  hours  are 
from  7:45  to  4:15  p.m.,  ET,  Monday 
through  Friday,  except  legal  holidays. 

SUPPLEMENTARY  INFORMATION:  Section 

414  of  the  Surface  Transportation 
Assistance  Act  of  1982  (STAA).  Pub.  L 
97-424, 96  Stat.  2097i  2161,  January  6, 
1983,  declared  that  "visibility  on  wet 
roadways  on  the  Interstate  Highway 
System  should  be  improved  by  reducing, 
by  a  practicable  and  reliable  means, 
splash  and  spray  frtim  truck  tractors, 
semitrailers,  and  jailers." 

The  STAA  also  provided  that  "the 
Secretary  [of  Transportation]  shall  by 
regulation  .  .  .  establish  minimmn 
standards  with  respect  to  the 
pierformance  and  installation  of  splash 
and  spray  suppression  devices."  'These 
standards  woiild  apply  to  new  vehicles 
manufactured  after  1  year  bom  the 
effective  date  of  a  final  rule,  and  4  years 
from  the  effective  date  of  a  final  rule. 
The  Secretary  delegated  to  the  FHWA 
the  responsibility  for  establishing 
minimum  standards  with  respect  to  the 
performance  and  installation  of  splash 
and  spray  suppression  devices  on  "in 
use"  trucic  tractors,  semitrailers,  or 
trailers  which  would  conform  to 
(NHTSA)  performance  standards 
contained  in  49  CFR  Part  584. 

The  FHWA  published  proposed 
standards  for  the  installation  and 
maintenance  of  splash  and  spray 
suppression  devices  on  "in  use"  vehicles 
in  the  Federal  Register  of  April  12, 1985 
(50  FR  14630).  The  NHTSA  published 
proposed  minimimi  standards  for  the 
performance  and  installation  of  splash 
and  spray  suppression  devices  on  new 
vehicles  in  the  same  issue  of  the  Federal 
Register  (50  FR  14632).  The  conunent 
period  closed  May  28, 1985  but  was 
subsequently  extended  to  August  12. 
1985.  See  50  FR  24549,  June  11, 1985.  A 
total  of  149  comments  to  the  docket 
were  received.  The  vast  majority  of 
those  conunents  were  the  same  as  those 
received  by  the  NHTSA.  Following 
review  of  the  comments,  the  FHWA 
delayed  further  action  pending 
rulemaking  action  by  the  NHTSA. 

Section  205  of  the  Surface 
Transportation  and  Uniform  Relocation 
Assistance  Act  of  1987,  Pub.  L  100-17, 
101  Stat.  132,  221  amended  section 
414(b)  of  the  STAA  to  read  as  follows: 
"(b)  The  Secretary  shall  by  regulation— 


"(1)  Within  one  year  after  the  date  of  tlie 
enactment  of  the  Highway  Safety  Act  of  1987, 
establish  final  minimum  standards  with 
respect  to  the  performance  and  installation  of 
splash  and  spray  suppression  devices  for  use 
on  truck  tractors,  semitrailers,  and  trailers 
unless  the  Secretary  has  detennined  that 
there  is  no  available  technology  which — 

"(A)  can  significantly  reduce  splash  and 
spray  from  truck  tractors,  semitrailers,  and 
trailers,  and 

"(B)  can  significantly  improve  visibility  of 
drivers,  as  demonstrated  during  testing  on 
highways,  at  test  facilities,  and  in 
laboratories  to  take  into  account  possible 
wind  and  rain  conditions. 

"(2)  Within  one  year  after  the  date  on 
which  the  standards  are  established  under 
paragraph  (1)  of  this  subsection,  require  that 
all  new  truck  tractors,  semitrailers,  and 
trailers  operated  on  the  Interstate  system  be 
equipped  with  any  splash  and  spray 
suppression  device  which  satisfies  the 
standards  established  pursuant  to  [>aragraph 
(1)  of  this  subsection;  and 

"(3)  Within  four  years  after  the  date  on 
which  the  standards  are  established  under 
paragraph  (1)  of  this  subsection,  require  that 
all  truck  tractors,  semitrailers,  and  trailers 
operated  on  the  Interstate  system  be 
equipped  with  any  splash  and  spray 
suppression  device  which  satisfies  the 
standards  established  pursuant  to  paragraph 
(1)  of  this  subsection." 

The  NHTSA  is  the  lead  agency  in  the 
development  of  standards  for  splash 
and  spray  suppression  devices  to  be 
used  on  truck  tractors,  semitrailers,  and 
frailers.  The  NHTSA  has  determined 
that  it  is  required  either  to  issue  final 
minimum  standards  for  the  performance 
and  installation  of  splash  and  spray 
suppression  devices  by  April  2, 1988,  or 
to  determine  by  that  date  that  no 
available  technology  has  been 
demonstrated  to  significantly  reduce 
splash  and  spray  from  trucks  and 
significantly  improve  driver  visibility  as 
a  result  of  reducing  splash  and  spray 
during  testing  on  highways,  at  test 
facilities,  and  in  laboratories,  which 
testing  accounts  for  possible  wind  and 
rain  conditions. 

Elsewhere  in  today's  Federal  Register. 
the  NHTSA  has  published  a  notice  of 
termination  regarding  its  splash  and 
spray  suppression  devices  rulemaking 
activity  (NHTSA  Docket  No.  83-05; 
Notice  5).  The  NHTSA  has  determined 
that  after  reviewing  all  available  data 
on  the  effectiveness  of  every  technology 
for  reducing  splash  and  spray  known  to 
the  agency,  no  available  technology  has 
been  demonsfrated  to  significantly 
reduce  splash  and  spray  from  truck 
fractors,  semitrailers,  and  trailers,  and 
significantly  improve  visibility  of 
drivers,  during  testing  on  highways,  at 
test  facilities,  and  in  laboratories,  which 
testing  took  into  accoimt  possible  wind 
and'rain  conditions.  Thus,  according  to 
the  express  requirements  of  section  414 


of  the  STAA,  its  rulemaking  action  must 
be,  and  is,  terminated. 

In  view  of  the  above,  the  FHWA  is 
terminating  its  companion  rulemaking 
action  on  splash  and  spray  suppression' 
devices.  The  FHWA  has  determined 
that  this  document  does  not  contain  a 
major  rule  under  Executive  Order  12291 
or  a  significant  regulation  under  the 
regidatory  policies  and  procedures  of 
the  Department  of  Transportation. 
Under  the  criteria  of  the  Regulatory 
Flexibility  Act,  the  FHWA  hereby 
certifies  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

[49  U.S.C.  app.  2505:  49  U.S.C.  3102;  49  CFR 
1.48] 

List  of  Subjects  in  49  CFR  Part  393 

Highways  and  roads,  Highway  safety, 
Motor  carriers.  Motor  vehicle  safety. 
Parts  and  accessories. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.217,  Motor  Carrier 
Safety) 

Issued  on:  May  20, 1988. 
Robert  E.  Tutu, 

Deputy  Federal  Highway  Administrator 
[FR  Doc.  88-11783  Filed  &-24-88;  8:45am] 
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Nationai  Highway  Traffic  Safety 
Administration 

49  CFR  Part  584 

[Docket  No.  SS-OS;  Notiee  S] 

Spiasti  and  Spray  Suppression  Devices 

AOENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Termination  of  rulemaldng. 

summary:  The  Surface  Transportation 
Assistance  Act  of  1982,  as  amended  by 
the  Surface  Transportation  and  Uniform 
Relocation  Assistance  Act  of  1987, 
provides  that  NHTSA  must  establish 
minimum  performance  standards  and 
installation  requirements  for  splash  and 
spray  suppression  devices  on  all  new 
truck  fractors,  frailers,  and  semitrailers 
not  later  than  April  2. 1988,  unless  the 
agency  determines  that  there  is  no 
available  technology  that  can 
significantly  reduce  splash  and  spray 
from  truck  fractors,  semifrailers,  and 
trailers  and  can  significantly  improve 
visibility  of  drivers,  as  demonstrated 
during  testing  on  highways,  at  test 
facilities,  and  in  laboratories  to  take  into 
account  possible  vtrind  and  rain 
conditions. 

If  any  splash  and  spray  suppression 
device  had  been  found  to  satisfy  these 
criteria,  the  statute  requires  that  the 
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device  be  mandated  on  all  new  truck 
tractors,  trailers,  and  semitrailers 
manufactured  on  or  after  April  2, 1989. 
This  notice  announces  the  agency's  j 
determination  that  no  available        { 
technology  has  been  demonstrated  as 
meeting  those  statutory  criteria.  Based 
on  this  determination,  the  agency  is 
terminating  its  pending  rulemaking  to 
require  splash  and  spray  suppression 
devices  on  all  new  truck  tractors,      j 
trailers,  and  semitrailers.  That  ' 

rulemaking  was  initiated  pursuant  to  the 
mandate  of  the  Surface  Transportation 
Assistance  Act  of  1982,  as  originally 
enacted.  j 

FOR  FimTHER  mFORMATION  CONTACt: 

Mr.  Kenneth  W.  Rutland,  Office  of  ] 
Vehicle  Safety  Standards,  NHTSA,  400 
Seventh  Street  SW.,  Washington,  DC 
20590  (202-366-5275). 

SUPLEMENTARY  INFOflMATION: 

Surface  Transportation  Assistance  Act 
of  1982  and  Subsequent  Rulemaking 

As  originally  enacted,  section  414  of 
the  Surface  Transportation  Assistance 
Act  of  1982,  ("the  STAA";  49  U.S.C. 
2314),  reads  as  follows:  i 

(a)  The  Congress  declares  that  visibility  on 
wet  roadways  on  the  Interstate  system 
should  be  improved  by  reducing,  by  a 
practicable  and  reliable  means,  splash  and 
«pray  from  truck  tractors,  semitrailers,  and 
trailers. 

(b)  The  Secretary  shall  by  regulation—] 

(1)  Within  one  year  of  the  date  of  the   ' 
enactment  of  this  title,  establish  minimum 
standards  with  respect  to  the  performance 
and  installation  of  splash  and  spray 
suppression  devices  for  use  on  trxick  traders, 
semitrailers,  and  trailers. 

(2)  Within  one  year  after  the  date  on  which 
the  standards  are  established  under 
paragraph  (1)  of  this  subsection,  require  that 
all  new  truck  tractors,  semitrailers,  and 
trailers  operated  on  the  Interstate  system  be 
equipped  with  any  splash  and  spray 
suppression  device  which  satisfies  the 
standards  established  pursuant  to  paragraph 
(1)  of  this  subsection;  and  j 

(3)  Within  four  years  after  the  date  on  I 
which  the  standards  are  established  under 
paragraph  (1)  of  this  subsection,  require  that 
all  truck  tractors,  semitrailers,  and  trailers 
operated  on  the  Interstate  system  he 
equipped  with  any  splash  and  spray 
suppression  device  which  satisfies  the 
standards  established  pursuant  to  paragraph 
(1]  of  this  subsection. 


In  response  to  this  statutory  mandate, 
NHTSA  reviewed  the  researdi 
conducted  since  1960  on  the  problem  of 
truck  splash  and  spray,  and  initiated 
some  additional  research  of  its  own. 
After  the  review  of  past  research  was 
completed,  but  before  the  additional 
agency  research  efforts  were  *ipis*<f>d, 
NHTSA  published  a  notice  of  proposed 


rulemaking  on  April  12, 1985;  50  FR 
14632. 

That  notice  stated,  "The  only  devices 
which  current  research  indicates  nnght 
be  both  practicable  and  reliable  for  use 
on  existing  vehicle  designs  are  spray 
suppressant  flaps  and  side  skirts."  50  FR 
14634.  Spray  suppressant  flaps  are  flaps 
that  hang  down  behind  the  tires  and  are 
designed  to  absorb  some  of  the  energy 
in  the  oncoming  stream  of  water  from 
the  tires,  contain  and  channel  most  of 
the  water  out  of  the  area  where  spray 
could  be  formed,  or  otherwise  reduce 
the  formation  of  spray  clouds  behind 
those  tires.  Side  skirts  are  flat  surfaces 
that  hang  down  from  the  side  of  a 
vehicle  above  and  around  the  tires  and 
are  designed  to  prevent  the  water 
coming  off  the  top  of  the  wheel  wells 
and  tires  &om  forming  into  spray  clouds 
alongside  the  wheels.  Other  devices  that 
had  been  considered  during  the  research 
to  reduce  splash  and  spray  included 
conventional  fenders  and  mudflaps,  a 
DOT  spray  protector,  and  air  and  water 
deflectors.  However,  none  of  these 
alternative  splash  and  spray 
suppression  devices  had  been 
demonstrated  to  be  an  effective  means 
of  improving  visibility  with  current  truck 
designs,  as  was  discussed  in  the  1985 
proposal. 

As  noted  above,  the  1985  proposal 
focused  exclusively  on  spray 
suppressant  flaps  and  side  skirts  as  the 
potentially  practicable  and  reliable 
devices  to  be  required  on  trucks  to 
improve  visibility  on  wet  roads. 
However,  it  is  important  to  emphasize 
that  these  devices  were  only  a 
potentially  practicable  and  reliable 
means  of  improving  visibility. 

The  prior  research  and  the  agency's 
new  research  had  reached  somewhat 
conflicting  conclusions  about  how 
consistently  effective  the  devices  were 
at  improving  visibility.  The  first  major 
reseairch  effort  examining  the  proposed 
devices  was  sponsored  by  the  Federal 
Highway  Administration  in  1977  at  Fort 
StocktoK.  Xexas.  This  study  concluded 
that  a  combination  of  spray  suppressant 
flaps  and  side  skirts  was  the  most 
effective  of  the  tested  devices  at 
suppressing  spray.  NHTSA's  own 
testing  of  spray  suppressant  flaps  and 
side  skirts  in  1983  yielded  less  positive 
results.  It  raised  some  significant 
questions  about  the  ability  of  these 
devices  to  reduce  spray  sufficiently  s* 
that  the  difference  would  Iw  perceptible 
to  the  unaided  eye.  Testing  sponsored 
by  the  Kfotor  V^de  Maoafactarers 
Association  (MVMAj  n  M84  coackided 
that  trucks  fitted  with  a  oembinetioa  of 
spray  redactioo  devices,  inchidiBg 
devices  not  propnsed  to  be  required,  can 
reduce  splash  and  spray  l^  as  much  as 


50  percent  coBspored  te  trucks  Ibat  use 
the  standard  hard  robber  ll^s  t^icaUy 
now  in  use.  The  MV14A  stody  cautioned 
that  the  test  results  GoaU  not  be 
repeated  consistendy,  that  no  specific 
combination  of  devices  was  found  best 
for  all  vehicles,  and  that  these  devices 
can  decrease,  but  not  eliminate,  splash 
and  spray.  After  examiniag  these 
research  results,  NHTSA  stated,  "This 
mixed  pattern  of  research  results  leaves 
the  agency  with  misgivings  about  the 
appropriateness  of  proceeding  with 
rulemaldng  at  this  time."  50  FR  14634. 

Additional  and  significant  MVMA  test 
data  were  received  by  the  agency  after 
the  comment  closing  date  for  the  notice 
of  proposed  rulemaking,  as  were  two 
other  comments  containing  field  test 
data  concerning  the  effectiveness  of  the 
proposed  devices.  Since  NHTSA 
believed  that  the  data  in  the  late-filed 
comments  could  significantly  affect  its 
analysis  in  this  rulemaking,  the  agency 
reopened  the  comment  period  to  invite 
the  public  to  analyze  and  comment  on 
these  data.  51  FR  5383;  February  13. 
1986.  Eighteen  more  comments  on  the 
splash  emd  spray  rulemaking  were 
submitted  during  this  reopened 
comment  period. 

Amendment  of  the  1982  Act  and 
NHTSA's  Request  for  ComniMits  and 
Pubttc  Meetings 

Section  414(b)  of  the  Surface 
Transportation  Assistance  Act  of  1982 
was  amended  on  April  2, 1987,  when 
Congress  enacted  the  Surface 
Transportation  and  Uniform  Relocation 
Assistance  Act  of  1987  (Pub.  L  100-17). 
Section  205  of  the  1987  Act  amended 
section  414(b)  of  the  1982  Act  to  read  as 
follows: 

(b)  The  Secretary  shall  by  regulation — 

(1)  Within  one  year  of  the  date  of  the 
enactment  of  the  Highway  Safety  Act  of  1987. 
establish  final  minimum  standards  with 
respect  to  the  performance  and  installation  of 
splash  and  spray  suppression  devices  for  use 
on  truck  tractors,  scmttrailers,  and  trailers 
imless  the  Secretary  has  detennined  that 
there  is  no  available  technology  which — 

(A)  can  significantly  reduce  splash  and 
spray  from  truck  tractors,  semitrailers,  and 
trailers,  and 

(B)  can  significantly  improve  visibility  of 
drivers,  as  demonstrated  during  testing  on 
highways,  at  test  faciUties,  and  in 
laboratories  to  take  into  account  possible 
wind  and  rain  conditions. 

(2)  Within  one  year  after  the  date  on  which 
the  standards  are  usldbliriied  mder 
paragraph  (1)  of  this  aabsection,  rM|iiire  thai 
all  new  truck  tractors,  seoiitrailers,  and 
trailers  operated  <ui  the  Intarstate  system  be 
equipped  with  any  i|>lash  and^nay 
suppression  device  which  satiaBes  the 
standards  established  pursuant  to  paragrapli 
(1)  of  4fais  subsection;  and 


(3)  Within  four  years  after  the  date  tm 
which  the  standards  are  established  under 
paragraph  (1)  of  this  subsection.  re<)uire  that 
all  truck  tractors,  semitrailers,  and  trailers 
operated  on  the  Interstate  system  by 
equipped  widi  any  splash  and  spray 
suppression  device  which  satisfies  the 
standards  established  pursuant  to  paragraph 
(1)  of  this  subsection. 

NHTSA  interprets  this  statutory 
amendment  as  follows.  The  agency  is 
required  either  to  issue  final  minimum 
standards  for  the  performance  and 
installation  of  splash  and  spray 
suppression  devices  by  April  2, 1988,  or 
to  determine  by  that  date  that  no 
available  technology  has  been 
demonstrated  to  significantly  reduce 
splash  and  spray  from  trucks  and 
significantly  improve  driver  visibility  as 
a  result  of  reducing  splash  and  spray 
during  testing  on  highways,  at  test 
facilities,  and  in  laboratories,  which 
testing  accounts  for  possible  wind  and 
rain  conditions. 

To  satisfy  the  statutory  criteria,  the 
testing  would  have  to  be  very  thorough 
and  probative.  First,  the  testing  would 
have  to  be  conducted  in  three  different 
test  environments.  Laboratory  testing 
and  test  facility  testing  would  attempt  to 
duplicate  normal  wet  weather 
conditions  of  wind  and  rain,  and  can  use 
objective  measurement  techniques  to 
quantify  the  improvement  in  visibility 
associated  with  any  splash  and  spray 
suppression  device.  It  would  be  more 
difficult  to  use  objective  measurement 
techniques  for  highway  testing. 
However,  a  statistically  significant 
number  of  subjective  evaluations  by 
unbiased  observers  of  treated  and 
untreated  trucks  traveling  at  the  same 
speeds  and  under  the  same  weather 
conditions  could  satisfy  this  statutory 
criteria.  Test  results  would  not  support 
the  issuance  of  a  standard  under  tfie 
statutory  criteria  miless  those  results 
demonstrated  that  a  splash  and  spray 
suppression  device  si^iificantly  reduces 
splash  and  spray  and  significantly 
improves  visibiUfy  in  all  three  of  these 
testing  environments. 

Second,  the  testing  would  have  to 
show  significcmt  reductions  in  splash 
and  spray  and  significant  improvements 
in  visibility.  The  available  data  show 
that  normal  wet  weather  conditions 
allow  approximately  15  percent  light 
transmission,  as  measured  by  laser 
transmissometers.  The  data  also  show 
that  most  observers  can  consistently 
discern  and  properly  identify  objects 
when  light  transmission  reaches  a  level 
of  40  percent  or  greater,  as  measured  by 
laser  transmissometers.  The  most 
comprehensive  data  on  this  topic  result 
fitnn  the  research  conducted  by  Mr. 


Blackwell  a  specialist  in  Illuminating 
engineerings.  The  results  of  this 
research  were  reported  in  a  number  of 
engineering  journals  over  a  span  of  more 
than  a  decade  and  are  now  generally 
referred  to  as  "the  Bladkwell  data." 
Citations  to  and  evaluations  of  the 
Blackwell  data  are  set  forth  in  pages  II- 
44  through  11-53  of  NHTSA's  preliminary 
regulatory  evaluation  for  this 
rulemaking  (NHTSA  Docket  No.  83-05- 
NOl-046). 

NHTSA  interprets  the  statutory 
requirements  for  significant  reductions 
of  splash  and  spray  and  significant 
visibilify  improvements  to  mean  that  the 
splash  and  spray  reductions  and 
visibility  improvements  resulting  bam 
any  mandated  device  must  be 
sufficiently  large  so  that  the  typical 
motorist  will  be  able  to  see  the  road  and 
any  traffic  significantly  better  than  is 
possible  without  the  device.  Since  the 
available  data  on  this  subject  show  that 
motorists  can  consistently  discern  an 
improvement  in  visibilify  only  when 
lasers  measure  40  percent  or  greater 
light  transmission,  NHTSA  believes  that 
any  splash  and  spray  suppression 
device  must  consistently  result  in  no 
less  than  40  percent  light  transmission 
for  objects  to  be  visible,  and  may  need 
to  exceed  this  level  to  satisfy  the 
statutory  requirement  for  significant 
improvement  in  visibilify. 

Hence,  testing  should  demonstrate 
both  that  it  began  with  conditions  that 
were  representative  of  normal  wet 
weather  conditions  (about  15  percent 
light  transmission)  and  that  the  addition 
of  the  proposed  device  to  the  test  truck 
resulted  in  40  percent  or  greater  light 
transmission.  For  highway  testing, 
where  it  would  be  difficult  to  position 
laser  transmissometers,  observers 
should  rate  treated  trucks  as  exhibiting 
significantly  better  visibilify  than 
comparable  untreated  trucks. 

Third,  the  testing  must  take  into 
account  possible  wind  and  rain 
conditions.  NHTSA  does  not  interpret 
this  to  mean  that  the  testing  must  take 
into  account  all  possible  wind  and  rain 
conditions.  The  agency  does  not 
understand  the  statute  to  require  that 
these  devices  be  shown  to  woik  in 
extraordinarily  heavy  rainfall 
accompanied  by  60  mph  winds,  for 
instance.  Howeve;,  the  law  does  require 
that  testing  demonstrate  that  the  devices 
are  effective  under  normal  wind  and 
rain  conditions.  To  satisfy  this  statutory 
criteria,  testing  must  demonstrate  the 
effectiveness  of  a  splash  and  spray 
suppression  device  in  light,  moderate, 
and  reasonably  heavy  wind  and  rain 
conditions. 

Fourth,  the  testing  would  have  to 
demonstrate  that  a  splash  and  spray 


sup|M«88ion  device  was  effective  on  at 
least  three  different  types  of  semitrailers 
and  trailers — ^vans,  flatbeds,  and  tanks. 
The  STAA  specifies  that  any  splash  and 
spray  suppression  device  that  has  been 
demonstrated  to  satisfy  the  statutory 
criteria  must  be  installed  on  "all  new 
truck  tractors,  semitrailers,  and  trailers 
•  *  •"  and  on  "all  truck  tractors, 
semitrailers,  and  trailers  operated  on  the 
Interstate  system."  Since  the  law 
expressly  requires  that  any  device 
mandated  under  the  STAA  must  be 
installed  on  all  trudc  tractors, 
semitrailers,  and  trailers,  the  agency  has 
no  authority  to  require  a  device 
mandated  in  this  rulemaking  to  be 
installed  only  on  sepitrailers  and 
trailers,  and  not  require  the  device  to  be 
installed  on  truck  tractors.  Similarly, 
NHTSA  has  no  authority  to  require  a 
device  to  be  installed  on  certain  types  of 
seimitrailers  and  trailers  (e.g.,  vans),  but 
not  on  all  other  types  of  semitrailers  and 
trailers.  Because  of  the  absence  of 
authorify  to  exempt  any  truck  tractors, 
semitrailers,  or  trailers  bom  any 
requirements  estabUshed  under  the 
STAA,  NHTSA  believes  Congress 
intended  that  the  device  should  be 
shown  to  be  effective  on  all  types  of 
truck  tractors,  semitrailers,  and  trailers. 
Since  the  statute  requires  installation  of 
a  splash  and  spray  suppression  device 
on  all  vehicle  types  mentioned  in  the 
STAA.  if  the  device  satisfies  the 
statutory  criteria,  it  seems  reasonable.to 
infer  that  the  statute  also  requires  tlie 
device  to  satisfy  the  statutory  criteria  on 
all  vehicle  types. 

However,  the  agency  does  not  believe 
that  Congress  intended  to  require  that  a 
splash  and  spray  suppression  device  be 
demonstrated  to  satisfy  the  statutory 
criteria  for  every  conceivable 
configuration  of  trailer  or  semitrailer.. 
There  are  many  configurations  of 
trailers  and  semitrailers,  most  of  which 
are  designed  for  special  uses  and 
comprise  a  very  small  percentage  of  the 
total  trailers  and  semitrailers  in  service. 
The  agency's  testing  has  focused  on 
three  particular  types  of  trailers  and 
semitrailers — vans,  flatbeds,  and  tanks. 
Together  these  three  types  of  trailere 
and  semitrailers  comprise  more  than  75 
percent  of  the  trailers  and  semitrailers 
in  use.  The  agency  concluded  that  if 
testing  had  demonstrated  that  a  device 
satisfied  the  statutory  criteria  for  these 
three  fypes  of  trailers  and  semitrailers, 
such  testing  would  satisfy  the  criteria  of 
the  statute. 

If  the  agency  determines  that  no 
available  technology  has  been 
demonstrated  to  satisfy  the  statutory 
criteria,  the  statutory  mandate  to 
complete  rulemaking  to  require  splash 
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and  spray  suppression  devices  on  track 
tractors,  semitrailers,  and  trailers  would 
be  ended.  Hence,  the  agency  would  be 
obligated  to  terminate  ^e  rulemaking 
proceeding  begun  in  198S.  Any 
subsequent  rulemaking  actions  with 
respect  to  splash  and  spray  suppression 
devices  would  have  to  be  based  on 
authority  granted  to  the  agency  under 
other  statutes,  most  notably  the 
National  Traffic  and  Motw  Vehicle 
Safety  Act  as  amended  (15  U.SX:.  1361 
et  seq.). 

In  response  to  the  1987  «niendment8, 
NHTSA  published  a  notice  on 
September  2a  1987  (52  FR  362B5).  This 
notice  announced  the  ageacys  tentative 
determination  Ihat  neither  the  devices 
proposed  in  the  1985' notice  nor  any 
other  devices  have  been  demonstrated 
to  sigD^cantly  reduce  jy>ash  and  sfiny 
or  sign^cantly  improve  visibikty  for 
delivers.  This  tentative  conclusion  was 
based  on  the  agency's  extensive 
analysis  of  the  available  data  for  the 
proposed  devices  (spray  suppressant 
flaps  and  side  skirts],  and  the  absence 
of  data  demonstrating  that  any  other 
splash  and  spray  suppression  device 
significantly  reduced  splash  and  spray 
and  significantly  improved  visibility 
during  testing.  NHTSA  acknowledged 
that  it  had  focused  its  e^ectiveness 
analysis  almost  exclusively  on  the 
proposed  devices,  since  those  where  the 
devices  that  would  have  been  mandated 
if  the  proposal  were  adopted  as  a  final 
nde. 

However,  the  notice  noted  that  the 
amended  language  in  section  414  does 
not  limit  the  determination  of  the 
effectiveness  to  the  proposed  devices. 
Instead,  the  law  requires  NHTSA  to 
determine  that  no  available  techBology 
has  been  demonstrated  to  significantly 
reduce  splash  and  spray  and 
significarrtly  improve  visibility.  The 
September  1987  notice  acknowledged 
that  the  agency  had  very  L'ttle  test  data  " 
on  the  effectiveness  of  technologiHs  for 
reducing  splash  and  spray,  other  than 
the  proposed  devices.  What  data  were 
available  led  the  agency  to  tentatively 
conclude  that  none  of  diese  other 
technologies  had  been  demonstrated  to 
satisfy  fte  statutory  criteria. 

The  notice  asked  for  comments  on  the 
agency's  tentative  conclusion  tha4 
neither  the  proposed  devices  nor  any 
other  technology  for  reducing  splash  and 
spray  had  been  demonstrated  to 
significantly  reduce  splash  and  spray 
and  significantly  improve  visibility. 
Additionally,  the  notice  asked  interested 
persons  to  submit  any  data  that 
demonstrated  that  some  splash  and 
spray  suppression  device  meets  those 
statutoiy  criteria.  Finally,  the  notice 


announced  psbtic  Beetingi  an 
Novembers,  1987,  in  Coivmbus.  Ohio, 
and  on  November  13, 1987,  in 
Washington,  DC  to  allow  interested 
members  of  the  public  a  further 
opportunity  to  respcmd  to  the  notice. 

NHTSA  received  27  written  comments 
on  this  notice.  AdditionaL^,  nine 
persons  made  fveBOitntirRU  at  the 
Columbus,  QUo  public  meeting,  md  nx 
persons  offered  presentations  at  the 
Washington,  DC  public  meeting.  The 
agency  has  considered  all  of  these 
comments  and  presentations  in  reaching 
its  conclusions  on  this  subject.  The  most 
aignificant  conunents,  aloqg  with  the 
agency's  response,  are  set  forilb  below. 

The  Proposed  Devices  flave  Not  Been 
Demonstrrted  to  S^gidficairt^  VedoDe 
Splash  md  Spray  and  SigidBcanfly 
Improre '^^bfflty 

The  September  1987  aottoe  set  forth 
the  agency's  tentative  canohision  that 
the  proposed  devices;  i.e..  spray 
suppressant  flaps  and  side  skirts,  would 
not  significantly  reduce  truck  splash  and 
Sipray  and  would  not  significantly 
improve  driver  visibility,  along  wMh  ^ 
detailed  analyses  that  yielded  that 
tentative  conclusion.  Most  of  the  written 
comments  and  most  of  ibefnesentations 
at  the  public  meetings  agKod  ««Mi  the 
agency's  tentative  oonoiasien.  Mnqr 
commenters  specifically  nated 
agreement  witb^he  agency^  teKlaliwe 
conclusion  that  there  wesej^aialbe 
available  data  for  splash  ori  spray 
suppression  devices  and  oamnented 
that  these  limitations  in  the  data  would 
preclude  a  cleterminatian  ^r  MiZSA 
that  some  device  had  been 
demonstrated  to  signifioanfly  lochicc 
splash  and  4pray  and  signficaotly 
improve  visibili^.  Someaf  ^tese 
commenters  noted  that.  atth«ngh  their 
effectiveness  had  not  yet  bem 
demonstrated,  there  are  aante  i^iiaflii 
and  spray  suppression  demoes  AaA 
should  be  investigated  Anther. 

The  only  commenter  tbifl  chsagneed 

with  NHTSA^s  tentative haiwi  iiat 

the  proposed  devices  had  net  \ 

demonstrated  to  satisfy  flie  i 

criteria  was  M^ntwmtn.  a  i 

of  spray  snppressant  flaps.  To  i 

its  position  that  the  proposed  deviaes 

have  been  demonstrated  to  iiiynirii  wll^i 

reduce  t^Uaah  and  .^pray  generated  hgr 

large  tmcdcs,  Mansanto  discussed  tw« 

subjects. 

First.  Monsanto  refened  to  the 
agency's  finding  that  40  pesoent  h^ 
transmission,  as  measured  by  properiy 
positioned  laser  transmissometers,  is 
necessary  for  moat  observers  to  rate 
visibilify  as  satisfactory.  Monsanto 
argued  that  there  were  three  studies  that 
showed  ,the  proposed  devices  wonki 


improve  vMbility  to  a  level  of  01  leait  40 
percent  h^  transmission.  These  ^todies 
were: 

a.  This  agency's  1985  testaig; 

b.  A 1878  and  1879  Swiodirfi  teateng 
program:  and 

c.  The  1977  testing  by  Oe  Inderal 
Highway  Administration  at  Rut 
Stockton,  Texas. 

NHTSA  does  not  lie&eve  Aat  aay  flff 
these  three  studies,  whotur  considered 
individuaUy  or  ooHecfvelit.  demaa^tfate 
that  the  proposed  denoes  wgrfii  lantly 
reduce  splash  and  spaa^  and 
significantly  improve  visibility.  The  1985 
NHTSA  testing  (DOT  HS  808  ABO)  osed 
ten  different  cab-over-eqgine/vm  taaller 
configurations.  IWo  dF  the 
configurations  were  baseline  vehkHes 
with  no  spray  suppression  treatBeaft. 
One  of  the  baseline  configuratiaos  was 
equipped  with  an  aeroaid,  wUe  4m 
other  was  not  I%e  remaiaMig  ei^t 
configurations  were  equipped  with  flie 
proposed  devices,  and  five  of  the  eight 
test  configarations  were  also  iii|iap|M  i1 
with  an  aeroaid.  Hie  baseline  ^wl^e 
that  was  not  o^ipped  with  an  aeroaid 
had  average  transmissometer  readings 
of  44  percent  on  the  upwind  side  and  17 
percent  on  Qie  downwind  side.  The 
configurations  equipped  wi£h  the 
proposed  devices,  but  no  aeroaid.  had 
avecage  transraissom^er  readings  of  36 . 
36.  and  41  percent  on  the  upwind  side 
and  29. 24,  and  18  peiceDl  cm  the 
downwind  ^de. 

These  data  fail  to  show  any 
significant  reductions  of  ^ihrsh  and 
spray  or  signScant  viubi^ 
improvemeaNs.  The  basefiae 
configuration  had  satisCadary  visibility 
on  the  upwindaiide  and  has  Aan 
sa  Usfactory  viaftiSty  on  ite  dawnmnd 
side.  The  tsMtud  ooidigaialionsdid  not 
improve  visibility  on  IIk  v^waA  side 
and  did  net  offer  siriisfaulary  visfliifity 
on  the  dowBwmdl  aide. 

The  twmiiiHt'  oebide  ftat  was 
equipped  wiMi  aa  aaroaid  had  avarsge 
transmissoBHAer  seadiagt  af  74  percent 
on  thenpwindndeaadlSpaioent  on 
the  downwind  side,  the  teat 
configaratiaBS  eqi^)pei  wMi  tbe 
proposed  devioei  whI  aa  aeeaaid  had 
average  tranamissomeler  readings  of  83, 
73,  82. 91.  and  98  percent  on  the  upwind 
side,  ^id  21, 41,  a.  Z7,  and  16  percent  on 
the  downwind  aide. 

The  1985  reaidls  for  velndles  equipped 
with  both  the  proposed  devices  and 
aeroaids  led  the  agency  to  aearly  the 
same  observdHons  it  nHnle  with  respect 
to  the  MVMA  test  results  in  the 
September  1987  notice.  First,  the  upwind 
side  does  not  present  nearly  the  same 
degree  of  vi«biiify  pn^lems  as  the 
downwind  side  does.  Satisfactorily 
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visibiKty  was  present  in  NHTSA's  1985 
testing  on  the  upwind  side  of  vehicles 
that  were  not  equipped  with  any  spray 
suppressi<Hi  devices.  Second,  the 
vehicles  that  were  equipped  vnth  both 
the  proposed  devices  and  an  aeroaid 
showed  some  marginal  visibility 
improvements  on  the  less  problematic 
upwind  side  of  trucks.  However, 
NHTSA  cannot  conclude  ^at  these 
improvements  were  significant,  since 
the  light  transmission  was  at  a  level  that 
most  observers  would  state  results  in 
satisfactory  visibility  for  vehicles  not 
equipped  with  the  proposed  devices.  ' 
Third,  on  the  downwind  side,  a 
combination  of  the  proposed  devices 
and  aeroaids  resulted  in  acceptable 
visibility  for  only  one  of  the  five 
configivations  tested.  For  the  other  four 
configurations,  visibility  remained  well 
below  satisfactory  even  if  vehicles  were 
equipped  with  both  the  proposed 
devices  and  an  aeroaid.  NHTSA  cannot 
conclude  that  a  test  series  showing 
satisfactory  visibililify  on  the  downwind 
side  of  one  out  of  five  vehicle 
configurations  has  demonstrated  that 
the  proposed  devices  and  aeroaids 
would  significantly  reduce  splash  and 
spray  and  significantiy  improve 
visibilify. 

Based  on  its  1985  testing.  NHTSA 
does  not  believe  that  it  could  determine 
that  either  the  proposed  devices  or  the 
proposed  devices  and  aeroaids 
significantly  reduce  splash  and  spray 
and  significantly  improve  visibilify  even 
on  test  tracks  under  conditions  designed 
to  limit  the  impacts  of  the  environmental 
factors  that  influence  the  effectiveness 
of  the  proposed  devices.  However, 
NHTSA's  statutory  mandate  is  not 
limited  to  a  determination  of  whether 
the  proposed  devices  have  been 
demonstrated  to  significantly  reduce 
splash  and  spray  and  significantly 
improve  visibilify  under  controlled 
testing  conditions.  Instead,  the  agency  is 
required  to  determine  whether  these 
devices  will  significantiy  reduce  splash 
and  spray  and  significantly  improve 
driver  visibilify,  as  demonstrated  during 
testing  on  highways,  at  test  facilities, 
and  in  laboratories  to  take  into  account 
possible  wind  and  rain  conditions. 
NHTSA's  1985  testing  was  intended  to 
minimize  the  influence  of  cross  winds. 
Hence,  that  testing  did  not  demonstrate 
that  either  the  proposed  devices  or  the 
proposed  devices  and  an  aeroaid  had 
any  significant  effects  on  splash  and 
spray  or  visibiHfy  in  testing  that  "takes 
into  account  possible  wind  and  rain 
conditions."  In  NHTSA's  1985  testing, 
downwind  visibilify  in  crosswinds  with 
a  mean  speed  of  8.5  mph  was  worse  for 
vans  equipped  with  aeroaids  and  the 


proposed  devices  than  it  was  wdien 
those  vans  were  not  equipped  with  any 
spray  suppression  devices.  Accordingly, 
the  agency  caraiot  conclude  that  its  1985 
testing  demonstrates  the  effectiveness  of 
the  proposed  devices,  when  possible 
wind  and  rain  conditions  are  taken  into 
account. 

Moreover,  as  noted  above,  the  statute 
requires  any  mandated  splash  and  spray 
suppression  devices  to  be  installed  on 
all  new  truck  tractors,  trailers,  and 
semiti-ailers.  Thus,  testing  that  satisfied 
the  statutory  criteria  would  have  to 
demonstrate  the  effectiveness  of  a  spray 
suppression  device  on  at  least  three 
different  fypes  of  trailers  and 
semitrailers-vans,  flatbeds,  and  tanks. 
NHTSA's  1985  testing  focused  primarily 
on  the  performance  of  spray  suppression 
devices  on  vans.  The  limited  testing  that 
was  done  on  other  types  of  trailers 
showed  that  the  proposed  devices 
would  yield  some  marginal  visibilify 
improvements  on  the  downwind  side, 
but  would  not  resiilt  in  40  percent  light 
transmission,  the  level  needed  for 
satisfactory  visibihfy,  when  installed  on 
tanks  or  flatbeds.  Accordingly.  NHTSA 
does  not  believe  that  its  1985  testing  can 
be  said  to  demonstrate  significant 
reductions  of  splash  and  spray  or 
significant  visibilify  improvements  with 
flatbeds  or  tanks.  Therefore,  the  agency 
concludes  that  its  1985  testing  did  not 
make  the  statutorily-required 
demonstration. 

Monsanto  next  referred  to  a  1980 
paper  prepared  by  Mr.  Ulf  Sandberg  of 
Uie  National  Road  and  Traffic  Research 
Institute  of  Sweden,  as  evidence  that  the 
proposed  devices  have  been 
demonstrated  to  significantiy  reduce 
splash  and  spray  and  significantly 
improve  visibility.  Mr.  Sandberg's  paper 
was  based  on  some  1978  and  1979 
testing  of  trucks  equipped  with  devices 
similar  to  the  proposed  devices.  The 
results  of  this  testing  were  that  light 
transmission  levels  of  between  19  and 
30  percent  were  measured  for  trucks 
equipped  with  those  devices.  None  of 
the  treatments  examined  in  this  testing 
resulted  in  40  percent  or  greater  light 
transmission  levels.  This  means  that 
none  of  the  treatments  in  this  testing 
resulted  in  satisfactory  visibilify. 
Accordingly,  the  agency  cannot 
conclude  that  this  testing  demonstrated 
that  the  proposed  devices  would 
significantly  reduce  splash  and  spray  or 
significantly  improve  visibility. 

Monsanto  finally  suggested  that  the 
1977  testing  at  Fort  Stockton 
demonstrated  that  the  proposed  devices 
satisfy  the  statutory  criteria.  That  study 
concluded  that  the  proposed  devices 
were  the  most  effective  of  the  proposed 


devices  at  suppressing  splash  and  spray. 
NHTSA  had  carefully  evaluated  this 
study  and  discussed  it  in  the  April  12. 
1985  notice  proposing  to  require  these 
devices.  50  FR  14634.  However,  that 
same  notice  pointed  out  that  NHTSA's 
own  testing  and  testing  sponsored  by 
the  Motor  Vehicle  Manufacturers 
Association  had  not  reached  the  same 
results  with  regard  to  either  the  degree 
or  the  consistency  of  the  reduction  of 
splash  and  spray.  For  instance,  the 
agency  noted  that  its  1983  testing  had 
"raised  some  significant  questions  about 
the  ability  of  flaps  and  skirts  to  reduce 
spray  sufficienUy  so  that  the  difference* 
is  perceptible  to  the  unaided  eye."  50  FR 
14634. 

Since  making  that  statement  the 
agency  has  analyzed  results  of  all 
available  tests  on  the  effectiveness  of 
the  proposed  devices.  None  of  these 
tests  duplicated  the  degree  or  the 
consistency  of  the  improvements 
measured  in  the  1977  Fort  Stockton 
testing.  Additionally,  the  1977  Fort 
Stockton  testing  was  conducted  under 
controlled  testing  conditions  designed  to 
minimize  the  effects  of  wind  and  rain. 
Accordingly,  the  agency  must  conclude 
that  the  1977  Fort  Stockton  testing  does 
not  demonstrate  that  the  proposed 
devices  satisfy  the  statutory  criteria. 

The  September  1987  notice  set  forth  a 
detailed  explanation  of  why  the  agency 
concluded  that  the  Oregon  testing, 
submitted  by  Schlegel,  did  not 
demonstrate  that  the  proposed  devices 
satisfied  the  statutory  criteria.  Monsanto 
asserted  that  three  of  the  shortcomings 
of  that  testing  identified  by  the  agency 
were  not  reaUy  shortcomings.  For 
instance,  the  agency  noted  that  almost 
84  percent  of  the  treated  trucks  were 
equipped  with  bodi  the  proposed 
devices  and  an  aeroaid,  and  that  the 
treated  trucks  were  driven  at  lower 
speeds  than  the  untreated  trucks. 
Monsanto  sought  to  explain  why  these 
factors  would  not  affect  the  results. 
However,  Monsanto  did  not  respond  to 
the  following  discussion: 

Even  assuming  tliat  the  study  were 
controlled  for  significant  variables.  *  *  * 
there  is  no  indication  that  the  difference 
would  result  in  any  meanip.gfi;!  visibility 
improvements  for  drivers  in  nonnal  wet 
weather  conditions.  For  instance,  if  the 
baseline  visibility  were  rated  as  "adequate" 
or  better,  an  increase  of  0.27  points  would  not 
enhance  the  visibility  of  drivers  on  the  wet 
roads.  On  the  other  hand,  if  the  baseline 
visibility  were  rated  as  less  than  "adequate." 
an  increase  of  0.27  points  still  leaves  drivers 
with  less  than  adequate  visibility.  52  FR 
36285.  at  36288-69:  September  28. 1987. 

Monsanto  did  not  allege  that  this 
conclusion  was  unreasonable  or  nOt 
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derived  from  a  careful  consideration  of 
the  data  from  the  Oregon  study.  In  other 
words,  Monsanto  did  not  expressly  state 
in  its  comments  that  the  Oregon  study 
demonstrated  that  the  proposed  devices 
significantly  reduced  splash  and  spray 
or  significantly  improved  visibility. 
Instead,  Monsanto  commented  that  the 
unusually  scant  rainfall  during  the  study 
"sharply  reduced  the  extent  to  which  the 
data  could  demonstrate  the  real 
effectiveness  of  [the  proposed  devices)." 
The  assertion  that  the  proposed  devices 
would  be  more  effective  if  there  had 
been  more  rainfall  is  not  supported  by 
any  evidence.  In  fact,  the  author  of  the 
Oregon  study  concluded  that  the  amount 
of  rainfall  had  a  much  greater  effec^  on 
the  visibility  ratings  than  did  the 
proposed  devices. 

After  reexamining  the  Oregon  study 
and  considering  Monsanto's  comments 
on  that  subject,  NHTSA  concluded  that 
the  Oregon  study  did  not  demonstrate 
that  the  proposed  devices  would 
significantly  reduce  splash  and  spray  or 
significantly  improve  visibility. 
Therefore,  the  proposed  devices  do  not 
satisfy  the  statutory  criteria.  I 

No  Other  Technology  Has  Been 
Demonstrated  to  Significantly  Reduce 
Splash  and  Spray  and  Significantly 
Improve  Visibility 

The  September  1987  request  for 
comments  set  forth  the  bases  for  the 
agency's  tentative  conclusion  that  1 
aeroaids  alone  have  not  been         | 
demonstrated  to  signiRcantly  reduce 
splash  and  spray  and  significantly 
improve  visibility  under  the  conditions 
set  forth  in  the  statute.  The  request  for 
comments  noted  that  the  available  test 
data  for  aeroaids  show  that  these 
devices  offer  no  visibility  improvements 
when  transverse  perpendicular 
crosswinds  reach  speeds  of  only  8  mph. 
Additionally,  that  request  for  comments 
noted.  "It  appears  from  engineering 
analysis  applying  principles  of 
aerodynamics  that  aeroaids  would  not 
provide  any  visibility  improvements  if 
the  truck  tractors  were  coupled  with 
non-van  semitrailers  or  trailers."  52  FR 
36285.  at  36289;  September  28, 1987.  The 
agency  notes  that  these  statements 
about  aeroaids  alone  apply  equally  to  a 
combination  of  aeroaids  and  the 
proposed  devices.  No  commenters 
disagreed  with  the  agency's  tentative 
conclusion  that  aeroaids  had  not  been 
demonstrated  to  satisfy  the  statutory 
criteria.  Therefore,  the  agency  has 
concluded  that  the  available  data  do  not 
demonstrate  that  aeroaids  alone,  or  a 
combination  of  aeroaids  and  the 
proposed  devices,  satisfy  the  criteria  set 
forth  in  the  statute. 


Schlegel,  one  of  the  manufacturers  of 
the  proposed  devices,  commented  that  it 
did  not  question  the  agency's  analysis  of 
the  available  data  for  the  proposed 
devices.  However,  Schlegel  stated  it 
believed  that  the  United  Kingdom 
standard  for  "close  valencing  or 
containment"  had  been  demonstrated  to 
signi^cantly  reduce  splash  and  spray 
and  signiflcantly  improve  visibility.  The 
"close  valencing  or  containment"  to 
which  Schlegel  referred  is  a  requirement 
in  the  British  standard  that  certain 
wheels  be  fitted  with  devices  similar  to 
the  proposed  devices  (spray  suppressant 
flaps  and  side  skirts)  and  a  fender. 
According  to  Schlegel's  comment,  the 
combination  of  the  proposed  devices 
and  a  fender  is  effective  in  crosswinds. 
while  the  proposed  devices  alone  are 
not  effective  in  crosswinds. 

Monsanto  also  discussed  the 
developments  and  studies  in  the  United 
Kingdom  that  led  to  the  U.K.  enacting  a 
law  requiring  splash  and  spray 
suppression  devices  on  heavy  trucks. 
The  British  Standards  Institute  revised 
its  Speciflcation  BS  AU  200,  "Spray 
Reducing  Devices  for  Heavy  Goods 
Vehicles."  This  revision  specifies  that 
heavy  trucks  shall  either  be  equipped 
with  fenders  or  a  combination  of  spray 
suppressant  flaps  and  side  skirts  at  each 
wheel  position.  In  the  wake  of  this 
action,  the  British  government 
promulgated  Motor  Vehicle  Regulation 
1984,  No.  1543,  requiring  all  heavy  trucks 
to  be  equif)ped  with  devices  that  satisfy 
BS  AU  200. 

One  of  the  studies  that  Monsanto 
asserted  led  to  the  British  regulation 
was  a  1973  British  study,  based  on  data 
gathered  in  1971,  that  estimated  that 
7,000  accidents  are  caused  in  the  United 
Kingdom  each  year  by  splash  and  spray 
from  heavy  trucks.  After  reviewing  this 
study,  NHTSA  noted  that  the  study's 
authors  made  general  assumptions  to 
attribute  specific  causes  to  the  25,000 
U.K.  accidents  that  are  caused  by  wet 
roads.  After  assigning  specific  causes  to 
18,000  accidents,  the  study  stated,  "The 
remaining  7,000  [accidents)  may  be 
assumed  to  occur  due  to  the  generally 
impaired  visibility  in  wet  conditions." 
(Emphasis  added)  The  study  does  not 
explain  why  such  an  assumption  is 
reasonable,  nor  is  it  obvious  that  the 
assumption  is  valid.  Further,  Monsanto 
did  not  present  any  evidence  indicating 
that  the  proposed  devices  would  prevent 
any  of  these  accidents.  In  any  event,  this 
study  was  not  intended  to  and  does  not 
demonstrate  that  the  proposed  devices 
would  significantly  improve  visibility. 

Monsanto  also  referred  to  a  1983 
study  of  British  drivers,  showing  that  53 
percent  of  them  felt  that  spray  from 


truck  tires  was  the  worst  or  second 
worst  problem  associated  with  truck 
traffic.  This  sample  of  opinion  may 
demonstarte  that  British  drivers 
consider  splash  and  spray  a  problem, 
but  it  does  not  make  the  statutorily- 
required  demonstration  that  the  devices 
required  by  the  British  standard  would 
significantly  improve  visibility. 

In  a  final  effort  to  show  that  devices 
required  by  the  British  standard  have 
been  demonstrated  to  significantly 
reduce  splash  and  spray  and 
significantly  improve  visibility, 
Monsanto  attached  to  its  comments  a 
copy  of  a  1981  study  by  the  University  of 
Southampton,  in  the  United  Kingdom. 
There  are  several  reasons  why  the 
agency  has  concluded  that  this  study 
does  not  demonstrate  that  proposition. 
The  results  of  the  Southampton  study 
were  generally  consistent  with  the 
results  of  the  previously-analyzed 
MVMA  test  results.  The  Southampton 
study  showed  some  marginal  visibility 
improvements  on  certain  truck 
configurations.  However,  the 
Southampton  study  did  not  show         \ 
consistent  visibiUty  improvements  to  a 
level  of  40  percent  or  greater  light 
transmission.  Accordingly,  the  agency 
concludes  that  the  Southampton  study 
did  not  demonstrate  significant 
reductions  of  splash  and  spray  and 
significant  visibility  improvements 
under  conditions  designed  to  limit  the 
impacts  of  the  environmental  factors 
that  influence  the  effectiveness  of  spray 
suppression  devices. 

However,  the  statute  does  not 
authorize  NHTSA  to  mandate  splash 
and  spray  suppression  devices  if  they 
have  been  demonstrated  to  significantly 
improve  visibility  under  carefully 
controlled  test  conditions.  Instead,  the 
statute  requires  the  testing  to  take  into 
account  possible  wind  and  rain 
conditions.  The  Southampton  testing 
aborted  all  test  runs  if  the  ambient  wind 
speed  exceeded  approximately  9  miles 
per  hour  (4  m/s).  As  noted  in  Uie 
September  1987  notice.  National 
Weather  Service  data  indicate  that  the 
mean  wind  velocity  for  the  vast  majority 
of  the  United  States  is  8  mph  or  greater.  . 
The  failure  of  the  Southampton  testing 
to  take  account  of  these  wind  conditions 
leads  to  the  inevitable  conclusion  that 
the  Southampton  testing  did  not  satisfy 
the  statutory  criteria. 

In  summarizing  the  results  of  their 
testing,  the  authors  of  the  Southampton 
study  concluded,  "Clearly  further  tests 
under  normal  wet  motorway  conditions 
would  be  required  to  check  the  spray 
performance  of  these  devices  before 
they  are  fitted  as  a  production  item." 
(NHTSA  Docket  No.  83-05-N04-008.  at 
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p.  102).  This  statement  in  the 
CONCLUSIONS  section  of  the 
Southampton  study  indicates  that  the 
authors  of  that  study  themselves  did  not 
believe  that  it  demonstrated  that  the 
tested  devices  significantly  reduced 
splash  and  spray  and  significantly 
improved  visibiUty  under  normal  wind 
and  rain  conditions.  After  again 
examining  the  Southampton  study  in 
response  to  Monsanto's  comment, 
NHTSA  concludes  that  it  does  not 
demonstrate  that  the  devices  required 
by  the  British  standard  would  satisfy  the 
criteria  of  the  statute. 

Furthermore,  the  statute  requires  this 
agency  to  make  a  determination  of 
whether  any  devices  "can  significantly 
reduce  splash  and  spray  from  truck 
tractors,  semitrailers,  and  trailers,  and 
can  significantly  improve  visibility  of 
drivers,  as  demonstrated  during  testing 
on  highways,  at  test  facilities,  and  in 
laboratories  to  take  into  account 
possible^  wind  and  rain  conditions." 
(Emphasis  added.)  NHTSA  is  not  aware 
of  any  testing  to  date  of  devices 
mandated  in  the  United  Kingdom  that 
satisfies  the  above-emphasized 
requirements  of  the  statute.  For 
instance,  all  of  the  testing  to  date,  in  the 
United  States  and  the  rest  of  the  world, 
has  been  done  at  test  facilities  and  in 
laboratories,  except  for  the  Oregon 
highway  study  of  the  proposed  devices 
that  was  discussed  at  length  in  the 
September  1987  notice;  see  FR  36288- 
36289;  September  28, 1987.  The  agency  is 
not  aware  of,  and  neither  Schlegel  nor 
Monsanto  referred  to,  any  testing 
programs  on  real  highways  that  shows 
that  the  devices  mandated  by  the  British 
standard  significantly  reduce  splash  and 
spray  and  significantly  improve 
visibility  on  those  highways.  Likewise, 
the  agency  is  not  aware  of,  and  neither 
Schlegel  nor  Monsanto  referred  to,  any 
testing  that  takes  into  account  possible 
wind  and  rain  conditions.  Since  almost 
all  testing  to  date  has  been  conducted  at 
test  facilities  and  in  laboratories,  that 
testing  was  done  under  conditions 
designed  to  minimize  the  effects  of 
possible  wind  and  rain  conditions. 
Accordingly,  this  testing  is  not  sufficient 
to  enable  this  agency  to  determine  that 
the  devices  mandated  by  the  British 
standard  or  any  other  splash  and  spray 
suppression  device  satisfies  the 
requirements  of  the  statue,  by  taking 
into  account  possible  wind  and  rain 
conditions. 

Schlegel  implicitly  acknowledged  the 
limitations  of  previous  testing,  when  it 
stated  in  its  comment  that  it  was 
currently  designing  a  new  testing 
program  in  conjunction  with  some  other 
parties  to-remedy  some  shortcomings  of 


the  research  to  date.  This  testing 
program  will,  according  to  the  comment, 
have  three  features  that  testing  to  date 
has  not  had.  Schlegel  identified  these 
three  features  as  follows: 

1.  The  testing  will  simulate  h^ad  and 
cross  winds  for  the  test  vehicles; 

2.  The  waterflow  will  be  significantly 
greater  than  in  previous  testing,  and 

3.  The  results  will  be  measured  based 
on  visibility  within  the  parameters  of  the 
human  eye,  instead  of  light  transmission 
alone. 

Schlegel  stated  that  the  next  step 
would  be  to  conduct  this  additioncd 
testing  of  the  proposed  devices  and 
fenders.  NHTSA  agrees  with  Schlegel's 
comment  that  there  are  obvious 
limitations  in  the  test  results  to  date  for 
splash  and  spray  suppression  devices. 
Iliese  limitations  serve  to  underscore 
the  agency's  conclusion  that  no 
available  splash  and  spray  technology 
has  been  demonstrated  in  testing  to  date 
to  significantly  reduce  splash  and  spray 
and  significantly  improve  visibility 
under  the  conditions  set  forth  in  the 
amended  version  of  section  414  of  the 
STAA. 

Several  commenters  claimed  that  they 
had  designed  a  new  technology  for 
reducing  splash  and  spray  that  would 
satisfy  the  requirements  of  the  law.  Fleet 
Engineers  submitted  infonoation  on  a 
fender  design  that  that  company 
currently  markets.  This  commenter 
reasoned  that  a  fender  marketed  by 
Schlegel  was  the  most  effective  spray 
suppression  device  measured  in  the 
spray  tunnel  set  forth  in  the  1985 
proposal.  Accordingly,  the  commenter 
concluded  that  the  Schlegel  fender 
would  satisfy  all  requirements  of  the 
statute.  The  commenter  stated  that  its 
fender  was  similar  to  the  Schlegel 
fender.  Hence,  its  fender  would  also 
satisfy  the  requirements  of  the  statue. 
The  commenter  concluded  by 
recommending  that  its  fender  be  listed 
as  one  device  that  must  be  installed  on 
all  new  tractors,  semitrailers,  and 
trailers  as  of  September  1, 1969. 

NHTSA  disagrees  with  the 
commenter's  assimiption  that  the 
Schlegel  fender  satisfies  all 
requirements  of  the  statute.  NHTSA  has 
concluded  that  testing  to  date  is 
inadequate  to  demonstrate  that  the 
Schlegel  fender  or  any  other  splash  and 
spray  suppression  device  significantly 
reduces  splash  and  spray  and 
significantly  improves  visibilify,  under 
the  conditions  specified  in  the  law.  This 
commenter  did  not  pr6vide  any 
additional  data  or  test  results  for  its 
fender,  so  the  agency  concludes  that  the 
Fleet  Engineers  fender  has  not  been 
demonstrated  to  significantly  reduce 


splash  and  spray  and  significantly 
improve  visibility,  under  the  conditions 
specified  in  the  law. 

Four  invoitors  presented  comments 
describing  new  splash  and  spray 
suppression  systems  they  have  invented. 
Mr.  George  Metcalf  made  a  presentation 
at  the  Washington,  DC  public  meeting, 
in  which  he  described  a  system  he  had 
invented  for  reducing  splash  and  spray. 
Mr.  Metcalf  displayed  some  of  the 
devices  and  showed  a  video  tape  of  a 
truck  equipped  with  a  prototype  of  the 
system.  However,  Mr.  Metcalf  did  not 
provide  any  data  to  show  that  his  device 
would  satisfy  the  statutory  criteria.  Mr. 
Pierce  Wittenberg  submitted  a  comment 
stating  that  he  is  working  on  designing  a 
truck  flap  that  he  claims  will  reduce 
spray  by  65  percent.  Mr.  Wittenberg's 
letter  stated  that  he  plans  to  patent  this 
invention.  However,  none  of  these  flaps 
have  yet  been  produced.  Mr.  )ohn 
Becker  described  a  fender  system  he  has 
invented  that  he  states  has  reduced 
spray  by  95  percent  on  the  road  under 
real  world  wind  and  rain  conditions.  Mr. 
Becker  did  not  provide  the  data  that 
formed  the  basis  for  this  statement.  His 
comment  noted  that  some  of  the  road 
tests  were  captured  on  film,  but  that 
"[t]he  film  is  not  of  sufficient  quality, 
nor  were  the  rains,  winds,  and  speeds 
high  enough  to  show  the  dramatic 
results  which  were  achieved  in  other 
tests."  Mr.  )oseph  FitzGerald 
commented  that  his  two  aerodynamic 
devices  would  aid  in  reducing  spray. 
However.  Mr.  FitzGerald  did  not  submit 
any  data  or  testing  in  support  of  this 
claim.  Whatever  the  ultimate  efficacy  of 
these  systems  may  prove  to  be,  the 
absence  of  data  at  this  time  compels  the 
agency  to  conclude  that  none  has  been 
demonstrated  to  significantly  reduce 
splash  and  spray  and  significantly 
improve  visibility,  under  the  conditions 
set  forth  in  the  law. 

Jeco  Plastic  Products  Co.,  Inc.  (Jeco) 
commented  that  its  fenders  had  been 
demonstrated  to  satisfy  the 
requirements  of  the  law.  In  support  of 
this  conmient,  Jeco  submitted  data  from 
testing  by  Texas  Transportation 
Institute  (I'll).  This  is  the  same  group 
that  performed  the  MVMA  testing  that 
was  analyzed  and  discussed  at  length  in 
the  September  1987  notice.  The  testing 
consisted  of  86  test  runs  for  six  different 
test  configurations  of  fenders.  These  six 
configurations  resulted  from  )eco 
making  adjustments  to  its  fender  during 
the  testing  to  try  to  optimize  the  splash 
and  spray  reduction. 

Since  TTI  performed  tlie  testing  for 
both  Jeco  and  MVMA,  the  agency 
analyzed  the  Jeco  test  results  in  the 
same  way  it  had  previously  analyzed 
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the  MVMA  results.  This  analysis 
yielded  the  following  observations. 
There  were  a  small  number  of  runs  for 
each  of  the  six  test  configiirations,  and 
some  of  this  small  number  of  runs  were 
questionable.  For  example,  Table  1  of 
the  TTI  report  for  Jeco  notes  that  some 
of  the  runs  were  "bad,"  without 
explaining  how  or  why,  the  water  was 
"too  deep"  on  some  runs,  and  some  runs 
were  a  "quick  test  of  stuffed  fenders." 
As  a  result,  page  11  of  the  TTI  report 
states,  "We  have  no  explanation  for 
why  visibility  estimates  are  less  reliable 
than  usual,  other  than  the  fact  that  far 
fewer  runs  were  made  on  most 
configurations  than  the  number  usually 
used  for  computing  visibility."  The  small 
number  of  nms,  coupled  with  the 
ruiming  changes  that  were  made  during 
the  testing,  means  that  this  testing  does 
not  provide  sufficient  information  for  the 
agency  to  conclude  that  the  testing 
demonstrated  thai  the  Jeco  fender  can 
significantly  reduce  splash  and  spray 
and  significantly  improve  visibility. 
Additionally,  this  testing  was  conducted 
solely  with  van  trailers.  As  explained 
above,  testing  that  satisfied  the 
statutory  criteria  would  have  to        I 
demonstrate  that  the  devices  were 
effective  on  tanks  and  flatbeds,  as  well 
as  vans. 

In  addition  to  the  TTI  test  results,  Mr. 
Claude  Travis  provided  an  anecdotal 
account  of  the  effectiveness  of  the  Jeco 
fender  on  highways.  However,  no  data 
were  submitted  for  the  Jeco  fender  on 
highways,  nor  do  the  available  data 
show  that  the  testing  took  into  account 
possible  wind  and  rain  conditions.  Thus, 
the  agency  must  conclude  that  the  Jeco 
fender  has  not  been  demonstrated  to  - 
satisfy  the  statutory  criteria. 

Other  Comments 

The  Insurance  Institute  for  Highway 
Safety  (IIHS)  stated  that  "the  research 
needed  to  assess  the  efficacy  of  spray 
suppression  is  incomplete  and 
terminating  the  rulemaking  at  this  time 
would  be  premature."  IIHS  complained 
that  NHTSA  had  not  conducted  full  field 
evaluations  of  trucks  equipped  with  the 
devices  required  by  the  British  standard 
or  of  the  drop-bottom  trailers  used  by 
United  Parcel  Services. 

The  comment  that  it  is  premature  for 
the  agency  to  terminate  rulemaking  on 
splash  and  spray  reflects  a  possible 
misunderstanding  of  the  statutory 
amendment  to  section  414  of  the  STAA. 
That  amendment  requires  NHTSA  to 
take  a  final  action  under  that  statutory 
provision  not  later  than  April  2, 198fl^ 
The  agency  must  either 


a.  Issue  a  final  rule  establishing 
minimum  standards  for  the  performance 
of  splash  and  spray  devices  by  April  2, 
1988,  and  require  the  installation  of  such 
devices  on  all  new  truck  tractors, 
semitrailers,  and  trailers  manufactured 
on  or  after  April  2, 1989:  or 

b.  Terminate  rulemaking  not  later  than 
April  2, 1988,  based  on  a  determination 
that  there  is  no  available  technology 
that  has  been  demonstrated  to 
significantly  reduce  splash  and  spray 
and  significantly  improve  visibility, 
based  on  testing  on  highways,  at  test 
facilities,  and  in  laboratories  that  takes 
into  account  possible  wind  and  rain 
conditions.  Thus,  the  IIHS  suggestion 
that  the  rulemaking  remain  open  after 
April  2, 1988,  to  allow  the  completion  of 
further  research,  caimot  be  considered, 
because  it  is  beyond  the  agency's 
authority. 

NHTSA's  obligations  under  section 
414  of  the  STAA  are  ended  by  this 
determination  that  no  technology  has 
been  demonstrated  to  be  effective  under 
the  conditions  set  forth  in  section  414. 
Based  on  some  of  the  comments  and 
presentations  at  the  public  meetings,  the 
agency  believes  there  may  be  some 
misunderstanding  about  the  scope  of 
this  determination.  Accordingly,  NHTSA 
would  like  to  emphasize  the  following 
points. 

First,  this  is  not  a  determination  that 
current  levels  of  splash  and  spray  from 
these  vehicles  are  desirable  or  are 
acceptable.  Congress  itself  determined 
in  enacting  section  414  in  1982  that  the 
splash  and  spray  from  heavy  trucks  is 
neither  desirable  or  acceptable.  Further, 
surveys  haye  shown  that  motorists 
consider  heavy  truck  splash  and  spray 
to  be  a  problem.  In  addition,  the 
International  Brotherhood  of  Teamsters, 
speaking  on  behalf  of  its  members,  has 
made  clear  in  its  comments  on  this 
rulemaking  that  heavy  truck  drivers 
consider  splash  and  spray  to  be  a 
problem.  NHTSA  is  not  concluding  that 
current  levels  of  splash  and  spray  are 
desirable  or  acceptable.  The  law 
requires  NHTSA  to  determine  if  any 
existing  means  of  addressing  the 
problem  of  heavy  truck  splash  and  spray 
has  been  demonstrated  to  be  effective 
under  realistic  conditions.  The  fact  that 
no  means  of  addressing  this  problem 
has  been  demonstrated  to  be  effective 
should  not  be  misinterpreted  as  an 
agency  determination  that  splash  and 
spray  from  heavy  trucks  does  not 
present  visibility  problems. 

Second,  NHTSA  is  not  saying  that  it 
can  never  be  shown  that  any  means  of 


reducing  splash  and  spray  is  effective. 
The  agency  notes  that  several 
commenters  to  this  rulemaking  believe 
that  the  spray  suppression  devices  they 
have  developed  will  be  effective  at 
reducing  splash  and  spray.  NHTSA  has 
not  determined  that  these  commenters 
are  wrong.  Instead,  the  agency  has 
reviewed  all  available  data  for  every 
technology  for  reducing  splash  and 
spray  that  we  know  of,  and  determined 
that  testing  to  date  has  not 
demonstrated  that  any  technology  can 
significantly  reduce  splash  and  spray 
and  significantly  improve  visibility, 
under  the  conditions  set  forth  in  the  law. 
With  further  development,  research,  and 
testing,  it  is  possible  that  a  product 
could  be  demonstrated  to  be  effective  at 
reducing  splash  and  spray  under 
realistic  conditions. 

Third,  and  finally,  termination  of 
rulemaking  under  the  STAA  does  not 
end  all  possible  actions  by  NHTSA  to 
address  splash  and  spray.  The  agency's 
authority  under  the  STAA  expires  with 
this  determination,  but  the  agency  has 
ample  authority  under  the  National 
Traffic  and  Motor  Vehicle  Safety  Act  to 
propose  a  regulation  addressing  the 
question  of  heavy  truck  splash  and 
spray.  The  agency  will  monitor  the  area 
of  heavy  truck  splash  and  spray,  and  the 
future  testing  and  development  of 
devices  to  reduce  splash  and  spray. 
NHTSA  would  like  to  note  that.  Just  as 
is  the  case  under  the  STAA,  some 
technology  for  reducing  splash  and 
spray  will  have  to  be  demonstrated  to 
be  effective  before  NHTSA  could 
exercise  its  authority  under  the  Safety 
Act, 

Detenninetion 

After  reviewing  all  available  data  on 
the  effectiveness  of  every  technology  for 
reducing  splash  and  spray  known  to  the 
agency,  NHTSA  has  determined  that  no 
available  technology  has  been 
demonstrated  to  significantly  reduce 
splash  and  spray  from  truck  tractors, 
semitrailers,  and  trailers,  and 
significantly  improve  visibility  of  drivers, 
during  testing  took  into  account  possible 
wind  and  rain  conditions.  Thus, 
according  to  the  express  requirements  of 
section  414  of  the  STAA,  this  rulemaking 
action  must  be,  and  hereby  is, 
terminated. 

Issued  on  May  20, 1968. 
Diane  K.  Staed. 

Administrator. 

[FR  Doc.  88-11683  Filed  5-20-88;  1:09  pm] 
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DEPARTMENT  OF  AGRICULTURE 

Fonns  Under  Review  by  Office  of 
Managentent  and  Budget 

May  20, 1988. 

The  Department  of  Agriculture  has 
submitted  to  OMB  for  review  the 
following  proposals  for  the  collection  of 
information  under  the  provisions  of  the 
Paperworic  Reduction  Act  (44  U.S.C. 
Chapter  35)  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extensions,  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
collection;  (2)  Title  of  the  information 
collection:  (3)  Form  number(8].  if 
applicable;  (4)  How  often  the 
information  is  requested:  (5)  Who  will 
be  required  or  asked  to  report:  (6)  An 
estimate  of  the  number  of  responses;  (7) 
An  estimate  of  the  total  number  of  hours 
needed  to  provide  the  information;  (8) 
An  indication  of  whether  section  3504(h) 
of  Pub.  L  96-511  apphes;  (9)  Name  and 
telephone  number  of  the  agency  contact 
person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from: 

Department  Clearance  Officer,  USDA, 
OIRM,  Room  404-W  Admin.  Bldg., 
Washington,  DC  20250  (202)  447-2118. 
Comments  on  any  of  the  items  listed 
should  be  submitted  directly  to: 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Washington,  DC  20503,  Attn: 
Desk  Officer  for  USDA. 
If  you  anticipate  commenting  on  a 
submission  but  find  that  preparation 
time  will  prevent  you  from  doing  so 

Promptly,  you  should  advise  the  OMB 
lesk  Officer  of  your  intent  as  early  as 
possible. 


Extension 

•  Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  353,  Phytosanitary  Export 

Certification 
PPQ  Forms  572.  577  and  579 
On  occasion 
Individuals  or  households;  State  or  local 

governments;  Farms;  Businesses  or 

other  for-profit;  Federal  agencies  or 

employees;  Non-profit  institutions; 

Small  businesses  or  organizations; 

77,500  responses;  63,  750  hours;  not 

applicable  under  3504(h) 
Leonard  M.  Crawford  (301)  436-8537 

•  Animal  and  Plant  Health  Inspection 
Service 

Request  for  Reimbiusable  Overtime 

Services 
PPQ  Form  192 
On  occasion 
Individuals  or  households;  Businesses  or 

other  for-profit;  Non-profit 

institutions;  2000  responses:  166  hours; 

not  applicable  under  3504(h) 
Cheryl  Jenkins  (301)  436-8548 

•  Departmental  Administration 
Solicitation/ Award/ Adminisfration  of 

Contracts  for  Procuring  Goods  and 

Services 

On  occasion 

Individuals  or  households;  State  or  local 
governments;  Businesses  or  other  for- 
profit;  Non-profit  institutions;  Small 
businesses  or  organizations:  638,800 
responses:  129,000  hours;  not 
applicable  under  3504(h) 

Larry  Schereier  (202)  447-8924 

Revision 

•  Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  166,  Swine  Health  Protection 

Forms  VS 13-15. 13-16, 13-17 

Recordkeeping;  On  occasion 

Farms;  Small  businesses  or 
organizations;  724  responses;  178 
hours;  not  applicable  under  3504(h) 

D.F.  Schwindaman  (301)  436-6438 

New 

•  Foreign  Agricultural  Service 
Targeted  Export  Assistance  Program  for 

Fiscal  Year  1989 

Recordkeeping;  Monthly;  Quarterly; 
Aimually 

State  of  local  governments;  Businesses 
or  other  for-profit;  Non-profit 
institutions;  1200  responses;  192.000 
hours;  not  applicable  under  3S04(h) 


Richard  E.  Passig  (202)  447-4327 
Donald  E.  Hulcher, 

Acting  Departmental  Clearance  Officer. 
[FR  Doc.  88-11763  Filed  5-24-88;  8:45  am] 
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Office  of  International  Cooperation 
and  Development 

USDA  Agribualnesa  Promotion 
Council;  Meeting 

Notice  is  hereby  given  that  the  USDA 
Agribusiness  Promotion  Council, 
advisory  committee  to  the  Secretary  of 
Agriculture  on  the  Caribbean  Basin 
Initiative,  will  meet  from  8.-00  a.m.  to 
5:00  p.m.  on  Monday,  June  27, 1988.  The 
meeting  will  be  held  in  Rm.  104-A 
Administration  Building,  U.S. 
Department  of  Agriculture.  The  agenda 
for  the  meeting  includes:  Report  on  last 
year's  activities,  discussion  of  issues  of 
concern  to  the  entire  Council,  and 
recommendations  on  the  future  direction 
of  the  program  and  specific  projects.  The 
meeting  is  open  to  the  public. 

Comments  may  be  submitted  to  Dr. 
Joan  S.  Wallace,  Administrator,  Office 
of  International  Cooperation  and 
Development,  until  noon  on  June  23, 
1988'  Further  information  may  be 
obtained  by  calling  the  Private  Sector 
Relations  Division,  Office  of 
International  Cooperation  and 
Development,  (202)  653-7873.  Signed  at 
Washington,  DC  on  May  19, 1988. 
loan  8.  WaDaoe, 

Administrator,  Office  of  International 
Cooperation  and  Development 
[FR  Doc.  88-11764  Filed  5-24-88;  8:45  am] 
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Animal  and  Plant  Health  Inspection 
Service 

IDoeicet  Na  88-093] 

Availability  of  Environmental 
Aasesament  and  Finding  of  No 
Significant  impact  for  1988  Spring* 
Summer  Boll  Weevil  Suppression 
Program  In  Alabama,  Florida,  Georgia,- 
and  South  Carolina 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Notice. 

summary:  This  document  provides 
notice  that  an  environmental 
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assessment  and  finding  of  no  significant 
impact  have  been  prepared  by  die 
Animal  and  Plant  Health  Inspection 
Service  relative  to  the  1988  Spring-  I 
Summer  Boll  Weevil  Suppression     | 
Program  in  Alabama,  Florida,  Georgia, 
and  South  Carolina.  Based  on  this    , 
finding  of  no  significant  impact,  the 
Animal  and  Plant  Health  Inspection 
Service  has  determined  that  an 
environmental  impact  statement  need 
not  be  prepared. 

AOOncss:  Copies  of  the  environment 
assessment  and  Bnding  of  no  significant 
impact  are  available  for  public 
inspection  between  the  hours  of  8:00 
a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays.  Animal  and 
Plant  Health  Inspection  Service,  U.S. 
Department  of  Agriculture,  Room  1141, 
South  Agricultural  Building,  14th  and 
Independence  Ave.,  S.W.,  Washington. 
DC  20250. 

FOR  FURTHEll  INFOMMATION  CONTACT 
Robert  Pizel,  Chief  Staff  Officer, 
Program  Planning  and  Development 
Staff,  Plant  Protection  and  Quarantine, 
Animal  and  Plant  Health  Inspection 
Service,  U.S.  Department  of  Agriculture, 
Room  643,  Federal  Building,  6505 
Belcrest  Road,  Hyattsville,  MD  20782, 
(301)  43ft-5235.  , 

SUPM^MENTARY  MFORMATION: 

Background 

The  boll  weevil  was  introduced  in 
1892  near  Brownsville,  Texas.  From  that 
point  of  introduction  the  weevil  spread 
quickly,  and  by  1922,  it  had  completely 
infested  a  region  known  since  then  as 
the  Boll  Weevil  belt  This  area  includes 
all  or  parts  of  13  States  extending  from 
California  to  Virginia,  and  involves  { 
nearly  11  million  acres  of  cotton. 

As  the  boll  weevil  spread  eastward 
and  westward  from  its  point  of  origin,  it 
has  caused  more  damage  than  any  other 
cotton  pest.  It  is  currently  the  most 
important  agricultural  pest  in  the  United 
States,  responsible  for  more  than  $300 
million  in  annual  losses  and  control 
costs  for  cotton.  The  damage  caused  by 
the  boll  weevil  and  other  pests  has  been 
estimated  to  be  7  to  20  percent  of  the 
U.S.  crop.  Growers  expend  about  $200 
million  annually  for  chemical  i 

insecticides  and  applications.  | 

In  infested  areas,  economic  losses 
from  boll  weevil  infestations  can  be 
prevented  only  by  intensive  use  of 
chemicals.  Frequently,  these  chemicals 
must  be  applied  repeatedly  throughout 
the  growing  season  to  control  weevils 
and  any  resulting  secondary  pests. 
Within  the  proposed  program  area,  the 
boll  weevil  may  be  indirectly 
responsible  for  much  of  the  damage 
caused  by  the  boDworm.  the  tobacco 


budworm,  and  spider  mites,  because 
insecticides  used  to  control  the  boll 
weevil  destroy  many  of  the  natural 
enemies  of  these  species.  This,  in  turn, 
often  results  in  higher  crop  losses  and 
even  more  intensive  use  of  insecticides 
to  protect  the  crop  from  these  pest^  This 
boll  weevil  cycle  results  in  very  few 
options  for  using  pest  management 
control  strategies  against  other  pests. 

In  the  past.  APHIS  has  employed  an 
Integrated  Pest  Management  strategy  for 
the  eradication  of  boll  weevil 
infestations  that  has  resulted  in  a 
dramatic  decrease  in  pesticide  usage. 
An  example  of  the  effect  boll  weevil 
eradication  has  upon  pesticide  usage  in 
cotton  production  areas  is  well 
demonstrated  by  the  results  seen  in  the 
Boll  Weevil  Eradication  Trial 
implemented  in  northeastern  North 
Carolina  and  southeastern  Virginia  in 
1978  through  1982. 

In  1978,  the  U.S.  Department  of 
Agriculture  (USDA)  began  a  Trial  Boll 
Weevil  Eradication  Program  on 
approximately  14,000  acres  of  cotton  in 
northeastern  North  Carolina  and 
southeastern  Virginia.  The  purpose  of 
this  trial  was  to  ^termine  if  the 
technical  and  operational  requirements 
for  eradication  could  be  executed 
successfully  in  a  large-scale  program. 
When  the  trial  was  completed  in  1980, 
cotton  acreage  had  increased  from 
14,000  to  34,000  acres  in  the  program 
area.  The  population  suppression 
technology  used  in  the  trial  program 
involved  the  integration  of  chemical, 
biological,  and  cultural  control  measures 
in  a  precisely  timed  program.  The 
biological  control  measures  included, 
among  other  techniques,  field  testing 
sterile  weevil  technology. 

The  trial  program  was  considered  a 
success.  With  concurrent  conservative 
use  of  insecticides  and  apparently 
increasing  populations  of  natural 
enemies  of  boUworms  and  budworms, 
the  eradication  of  a  well  established 
boll  weevil  population  was 
demonstrated  to  be  a  biological  as  well 
as  a  technical  success.  In  1983,  the 
program  was  expanded  to  include  the 
lower  half  of  North  Caroliha  and  all  of 
South  Carolina.  This  expanded  program 
was  completed  at  the  end  of  the  1986 
season,  and  involved  approximately 
145,000  additional  acres  of  cotton.  In  the 
first  year,  the  trial  program  involved 
controlling  oAer  cotton  insect  pests  as 
well  as  the  boll  weevil.  In  the  expanded 
1983-1986  program,  however,  the 
Department  applied  control  mcasores 
only  against  the  boll  weevil. 

The  USDA  is  committed  to  sontart 
the  cotton  grower's  efforts  in  eradicating 
the  boll  weevil  kem  the  cotton  belt  The 
1988  Spring-Summer  BbU  Weevil 


Suppression  Program  is  designed  to 
maintain  areas  of  boll  weevil 
eradication  in  Virginia,  North  Carolina, 
and  South  Carolina,  and  suppress  1988 
Spring-Summer  boll  weevil  populations 
in  support  of  eradication  efforts  in 
Alabama,  Florida,  Georgia,  and  South 
Carolina. 

The  following  alternatives  were 
considered  in  selecting  the 
recommended  course  of  action: 

1.  No  Action  Alternative 

The  no  action  alternative  would 
involve  no  Federally  sponsored  program 
control/activity  in  the  designated 
program  area,  lliis  approach  would 
result  in  the  need  for  growers,  or  other 
non-Federal  organizations  to  plan, 
organize,  and  implement  their  own 
controls  for  the  boll  weevil. 

2.  Sterile  Insect  Technique  Alternative 

With  this  alternative,  boll  weevils  are 
reared  in  a  laboratory,  subjected  to 
sterilizing  radiation,  and  then  aerially 
released  into  the  program  area.  The 
sterile  weevils  then  mate  with  the  wild 
boll  weevils  and  the  eggs  produced  are 
nonviable. 

3.  Cultural  Alternative 

Cultural  control  of  the  boll  weevil 
involves  managing  the  cotton  crop  in  a 
way  that  reduces  or  eliminates  the  food 
and  reproduction  habitat  of  the  pest. 
Legally  mandated  stalk  destruction 
(plowdown  qr  shredding),  early  planting 
dates,  and  cotton  varietal  selection  by 
growers  are  the  primary  cultural 
alternatives  considered  in  this 
assessment.  Growers  are  also 
encouraged  to  avoid  planting  cotton  in 
areas  which  are  difficult  to  treat  by 
aerial  application. 

4.  Chemical  Alternative 

The  chemical  alternatives  considered 
are  any  of  three  primary  program 
insecticides  registered  by  the 
Environmental  Protection  Agency  for 
use  on  cotton:  azinphos-methyl, 
diflubenzuron,  or  malathion.  Another 
pesticide,  Propoxur,  is  used  in  boll 
weevil  traps  for  survey  and  control 
purposes. 

5.  Integrated  Pest  Management  flPM) 
Alternative 

The  IPM  alternative  is  the  selection, 
integration,  and  implementation  of  pest 
control  tactics  in  a  systematic  approach 
on  the  basis  of  anticipated  ecological, 
economic  and  sociological 
consequences.  Here,  IPM  would  allow 
any  of  the  previously  descrtt>ed  % 

tedunqocs  (no  action,  sterile  insect, 
cultural,  and  chemical]  to  be  selected 


singly  or  in  combination  for  boll  weevil 
control.  Several  factors  considered 
would  be^ecological  (the  Impact  on 
nontaiget  organisms  and  the 
environment),  economic  (the  cost  and 
the  cost  effectiveness  of  various 
methods  in  the  short  and  long  term),  and 
sociological  (the  acceptability  of  various 
IPM  methods  to  cooperators,  or  the 
potential  effects  on  land  use). 

APHIS  has  selected  alternative  5 
because  this  alternative  will  provide 
appropriate  integration  of  control 
strategies  in  a  systems  approach,  and 
will  afford  the  best  combination  of 
environmental  protection  and  program 
efficacy. 

The  facts  supporting  APHIS'  finding  of 
no  significant  impact  are  siunmarized 
below  and  contained  in  the 
environmental  assessment 

The  very  nature  of  the  1988  Spring- 
Summer  Boll  Weevil  Suppression 
Program  (controlled  treatment  of  cotton 
monocultures  only)  greaUy  reduces 
potential  environmental  effects,  and 
when  coupled  with  well-planned 
program  safeguards  or  mitigative 
procedures,  results  in  an 
environmentally  sound,  effective 
program.  Program  data,  research,  and 
careful  evaluation  indicate  that  all 
potential  environmental  effects  have 
been  identified.  It  is  concluded  that 
there  will  be  no  significant  primary  or 
secondary  effects  on  the  environment, 
and  that  negligible  long  term  negative 
effects  might  be  expected  as  a 
consequence  of  the  program.  Cumulative 
effects  have  been  considered,  and  it  is 
anticipated  that  the  program  will  have 
beneficial  effects  on  the  environment 
through  the  coordinated  and  planned 
reduction  of  current  pesticide  use. 

Standard  program  mitigation  protects 
human  beings  and  the  quality  of  the 
human  environment  by:  (1)  Ensuring  that 
humans  will  not  come  into  contact  with 
program  pesticide,  (2)  containment  of 
pesticide  during  mixing,  loading,  and 
storage,  and  (3)  cholinesterase  testing  of 
program  personnel.  Wildlife  and  other 
species  of  concern  are  protected  hoia 
significant  environmental  risks  by 
program  design,  species  habitat 
selectivity,  and  standard  mitigation  as 
described  in  the  environmental 
assessment.  Reduced  pesticide  usage 
will  further  protect  the  beneficial  insect 
complex,  enabling  beneficial  insects  to 
become  increasingly  important  in 
control  of  cotton  pests  which  remain 
after  boll  weevils  have  been  eradicated. 

After  considering  the  cumulative 
effects  of  implementing  die  selected 
alternative,  APHIS  has  concluded  there 
will  be  no  primary  or  secondary  effects 
on  the  human  environment  as  a  result  of 
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the  program,  and  that  any  long-term 
negative  effects  will  be  negligible. 

APHIS  has  evaluated  the  uniqueness 
or  rareness  of  resources  being  affected 
and  concluded  that  the  selected 
alternative  is  not  likely  to  have  an 
adverse  effect  on  the  existence  of  any 
endangered  or  threatened  species  or 
their  associated  habitats. 

The  environmental  assessment  and 
finding  of  no  significant  impact  have 
been  prepared  in  accordance  with:  (1) 
The  National  Environmental  Policy  Act 
of  1960  (NEPA),  as  amended  (42  U.S.C. 
4321  et  8eq.)r  (2)  the  Council  on 
Environmental  Quality's  National 
Environmental  Policy  Act  Regulations 
(40  CFR  Parts  1500  through  1508);  (3) 
USDA  regulations  implementing  NEPA 
[7  CFR  Part  lb):  and  (4)  APHIS 
Guidelines  Concerning  the 
Implementation  of  NEPA  Procedures  (44 
FR  50381-50384  and  44  FR  51272-61274). 

Done  at  Washington.  DC  this  18th  day  of 
May  1988. 

Lany  B.  Slagle, 

Acting  Administrator,  Animal  and  Plant 

Health  Inspection  Service. 

(FR  Doc  8»-11766  Filed  S-24-88:  a-45  am] 
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Forest  Service 

Mono  Basin  National  Forest  Scenic 
Area  Minor  Boundary  Revisions 

action:  Notice  of  boundary  revisions. 
AOENCV:  Forest  Service,  USDA. 


summary:  The  Secretary  of  AgriculUire 
has  approved  minor  boundary  revisions 
for  the  Mono  Basin  National  Forest 
Scenic  Area  which  was  established  by 
sec.  301  of  the  California  Wilderness 
Act  of  1984  (98  Stat  1632).  On 
September  11, 1986,  at  51  FR  32344,  the 
Forest  Service  gnve  notice  of  six  minor 
revisions  in  the  boundary  of  the  Scenic 
Area.  Changes  in  the  proposal  have 
been  made  based  on  comments  received 
from  the  public. 

EPFECnVE  date:  By  order  of  the 
Secretary,  these  boundary  revisions 
shall  be  effective  July  25,  lOSa 

FOR  niRTHCR  INFORMATION  CONTACT: 

Kenneth  R.  Johnson,  Lands  Specialist 
USDA,  Forest  Service.  P.O.  Box  9609a 
Washington,  DC  20090-6090,  (703)  235- 
2406  or  John  Ruopp.  Recreation  Staff 
Officer,  Inyo  National  Forest  873  N. 
Main,  Bishop,  California.  (619)  873-5841. 
SUPPLXMENTARY  INFORMATION:  In 
accordance  with  the  provisions  of  the 
California  Wilderness  Act  of  1984  (96 
Stat  1632)  establishing  the  Mono  Basin 
National  Forest  Scenic  Area,  the 
Secretary  of  Agriculture  has  approved 


four  (4)  minor  revisions  to  the  boundary 
of  d)e  Scenic  Area  as  it  was  originally 
shown  on  a  map  dated  June  1983.  The 
proposed  revisions  were  reviewed  and 
adopted  by  the  Scenic  Area  Advisory 
Board  and  published  in  the  Federal 
Register  on  September  11. 1986.  Affected 
landowners  were  notified  by  mail. 
Comments  on  the  proposed  revisions 
were  requested.  Three  responses  were 
received. 

Summary  of  Key  Public  Comments  and 
Agency  Responses 

Proposed  Revision  1 

The  proposal  was  to  delete  53  acres  of 
private  and  pubhc  land  adjacent  to  the 
boundary  from  the  Scenic  Area.  The 
excluded  private  land  was  subdivided 
prior  to  the  establishment  of  the  Scenic 
Area  and  private  residences  have  been 
constructed.  The  entire  excluded  parcel 
is  not  part  of  the  Scenic  Area  viewshed 
and  will  clarify  the  boundary.  No 
comments  were  received.  This  boundary 
revision  was.  therefore,  adopted  without 
change. 

Proposed  Revision  2 

This  proposed  revision  included 
private  land  with  the  concurrence  of  the 
landowner.  It  is  a  logical  extension  of 
the  boundary  and  includes  land 
important  to  maintaining  visual  values 
of  the  Scenic  Area.  This  parcel  is 
located  between  a  major  travel  route 
and  the  shores  of  Mono  Lake,  is  highly 
visible  from  throughout  the  Scenic  Area 
and  has  the  potential  for  subdivision  if  it 
is  not  included.  It  would  add 
approximately  160  acres  to  the  Scenic 
Area. 

Comment:  The  landowner  involved  in 
Proposed  Revision  2  of  September  11, 
1986,  withdrew  support  for  inclusion 
following  publication  of  the  Notice  of 
Proposed  Boundary  Revisions. 

Response:  This  parcel  was  outside  the 
original  boundary  but  is  important  to  the 
maintenance  of  visual  values  within  the 
Scenic  Area,  since  it  is  located  between 
a  main  travel  way  and  the  shores  of 
Mono  Lake.  This  parcel  has  potential  for 
subdivision  and  consequent 
construction  of  private  residences.  With 
the  original  landowner's  concurrence, 
the  Forest  Service  recommended  that 
the  parcel  be  added  as  a  important 
extension  of  the  Scenic  Area. 
Ownership  of  the  property  changed  after 
the  owner  withdrew  support  The  new 
owner  concurs  not  only  in  the  original 
recommendation  that  the  parcel  be 
included  within  the  Scenic  Area,  but 
also  concurs  in  the  inclusion  of  an 
additional  77  acres  adjacent  to  die  160 
acres,  and  in  the  same  ownership.  These 
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lands  were  porchaaed  specifically  for 
exchange  for  other  National  Forest 
System  lands  within  the  Inyo  National 
Forest.  Therefore,  the  final  boundary 
revision  includes  not  only  the  160  acres 
ori^nally  proposd  for  inclusion  but  the 
additional  77  acres  proposed  by  the 
landowner. 

Proposed  Revision  3 

This  proposal  sought  to  clarify  the 
description  of  portions  of  the  eastern 
boundary  of  the  Scenic  Area  as 
originally  shown.  The  original  boundary 
follows  a  sandy,  four-wheel  drive  trail 
that  is  inaccurately  shown  on  maps. 
This  road  also  has  a  tendency  to  change 
location  depending  on  weather  factors. 
The  new  boundary  will  be  a  fixed 
location,  easily  marked  and  shown  on 
maps.  The  included  lands  are  currently 
public  lands  administered  by  the  Bureau 
of  Land  Management  No  comments 
were  received  on  this  proposal  and  the 
final  boundary  revision  is  identical  to 
that  proposed.  These  lands  will  become 
National  Forest  System  lands  effective 
with  the  boundary  revision.  This 
inclusion  adds  approximately  981  acres 
to  the  Scenic  Area. 

Proposed  Revision  4 

The  proposed  revision  was  to  exchide 
0.4  acre  of  private  land  from  the  Scenic 
Area.  The  property  was  improved  with  a 
cabin  after  the  Scenic  Area  was        i 
established.  Because  this  proposed  | 
revision  would  exclude  a  small  area 
south  of  Pole  Line  Road  permitting 
uncontrolled  development  potentially 
detrimental  to  the  integrity  of  the  Scenic 
Area,  the  proposed  revision  will  not  be 
pursued  at  this  time.  Rather,  the 
situation  which  caused  the  boundary 
revision  proposal  will  be  resolved 
through  application  of  the  "Private 
Property  Development  Guidelines'* 
adopted  for  the  Scenic  Area. 

Proposed  Revision  5 

The  proposed  revision  was  at  tfie 
request  of  the  landowner,  the  Boy 
Scouts  of  America.  Deletion  of  about  238 
acres  would  allow  feasible 
development.  Boundary  revision  would 
not  be  detrimental  to  the  integrity  of  the 
Scenic  Area.  The  proposed  revision  will 
not  be  pursued  at  this  time  because  the 
involved  landowner  has  indicated  a 
desire  to  sell  the  property  and  is 
currently  seeking  a  buyer.  The  need  for 
the  boundary  revision  may  no  longer 
exist  dependent  on  the  needs  of  the  new 
owner.  The  boundary  revision  may  be 
resubmitted  at  a  later  time  as  the  need  is 
clarified. 


Propoeed  Revision  6 

The  revision  is  necessary  to  include 
the  location  of  the  proposed  Mono  Basin 
National  Forest  Scenic  Area  Visitor 
Center,  authorized  by  the  Act.  The  land 
is  owned  by  the  City  of  Los  Angeles, 
Department  of  Water  and  Power  (DWP). 
A  land  exchange  involving  other 
National  Forest  lands  is  in  progress 
whereby  the  land  in  question  will  be 
added  to  the  National  Forest  System. 
The  DWP  has  agreed  to  the  boundary 
revision.  The  inclusion  adds 
approximately  104  acres  to  the  Scenic 
Area.  No  comments  were  received,  so 
the  boundary  is  revised  as  proposed. 

Additional  CommentB 

fai  addition  to  comownts  on  the 

proposed  revisions,  the  Forest  Service 
received  individual  requests  to  remove 
two  parcels  of  private  land  from  the 
Scenic  Area,  as  well  as  mining  claims 
ad)acent  to  one  private  land  parcel. 
These  parcels  were  not  identified  for 
removal  in  the  September  11. 198B, 
proposal. 

llie  first  parcel  is  320  acres  of  private 
land  and  adjacent  mining  claims  located 
on  National  Forest  lands.  It  lies  one  half 
mile  inside  the  current  boundary  with  no 
portion  of  it  adjacent  to  the  boundary. 
This  parcel  will  not  be  exctnded  since 
exclusion  of  interior  parcels  is  contrary 
to  the  tetent  of  the  Scenic  Area  statute 
and  would  be  detrimental  to  the 
integrity  of  the  Scenic  Area.  The  Scenic 
Area  Advisory  Board  concurs. 

The  second  parcel  is  adjacent  to  the 
boundary  and  is  133  acres.  This  parcel 
consists  of  rolling  to  steep  terrain.  Mill 
Creek  flows  tluou^  tke  paiceL  The 
respondent  suggested  the  Forest  Service 
retain  a  portion  of  the  parcel  within  the 
Scenic  Area  and  exclude  the  remainder. 
Much  of  the  parcel  that  the  respondent 
proposes  for  exclusion  is  highly  visible 
fi'om  other  parts  of  the  Scenic  Area. 
Exclusion  would  be  detrimental  to  the 
visual  value  of  the  Scenic  Area  as 
exclusion  would  allow  subdivision  and 
subsequent  use  of  the  land  not  guided 
by  the  provisions  of  the  Private  Land 
Guidelines  adopted  for  the  Scenic  Area. 
Accordingly,  this  parcel  will  not  be 
excluded.  The  Advisory  Board  conoirs. 

Summary 

These  actions  are  of  limited 
magnitude  as  most  of  the  included  lands 
are  puUic  lands.  The  boundary  changes 
will  include  lauds  that  will  benefit  and 
protect  the  resoorces  and  scenic  values 
of  the  Scenic  Area  and  will  clarify  the 
boundary  location.  The  private  lands 
(ReviaioD  2)  are  added  with  the 
concurrence  of  the  landowner  who  is 
actively  pursuing  a  land  exchange  for 


comparable  Nafional  Forest  Ssrstem 
lands  within  the  Inyo  National  Forest. 
The  net  effect  is  to  add  approximately 
940  acres  of  public  lands,  104  acres  of 
City  of  Los  Angeles  lands,  and  225  acres 
of  private  lands.  Based  upon  an 
environmental  assessment,  it  has  been 
found  that  these  proposed  (^nges  will 
not  have  a  significant  impact  on  the 
quality  of  the  human  environment. 
Therefore,  a  detailed  statement  pursuant 
to  section  102(2Kc)  of  the  National 
Environmental  PoKcy  Act  of  1909  (42 
U.SjC.  4332(2)(c)  is  not  required  (40  CFR 
1501.4). 

In  addition  to  publication  in  the 
Federal  Register,  notice  of  minor 
boundary  revisions  haa  been  subaiitted 
to  the  Committee  on  Interior  and  Insular 
Affairs  of  the  United  States  House  of 
Representatives  and  the  Committee  on 
Energy  and  Natural  Resoorces  of  the 
United  States  Senate,  as  required  in  the 
Act  Maps  showing  the  revisions  are 
available  at  the  Office  of  the  Forest 
Supervisor,  Inyo  National  Forest,  873  N. 
Main,  Bishop.  California,  and  at  the 
office  of  the  District  Ranger.  Mono  Lake 
Ranger  District,  Lee  Vining,  California. 

Having  considered  the  comments 
received,  the  Forest  Service  revised  its 
recommendations  to  the  Secretary  who 
has  approved  the  final  revisions.  A  copy 
of  the  Secretary's  order  which  includes 
the  legal  description  of  the  boundary 
changes  appears  at  the  end  of  this 
notice. 

G«oige  M.  Laonatit. 
Associate  Chief. 

Date:  May  19,  igB& 

Revisioa  of  Boundaries  of  dm  Mono 
Basin  NaUonal  Forest  Scanc  Area,  faiyo 
National  Forest,  Cafifbn^ 

Pursuant  to  the  authority  granted  to 
the  Secretary  of  Agriculture  by  Section 
301  of  the  California  Wilderness  Act  of 
1984  (16  U.S.C  543).  I  hereby  approve 
the  following  minor  boundary  revisions 
for  the  Mono  Basin  National  Forest 
Scenic  Area  which  are  depicted  on 
maps  on  file  at  the  office  of  the  Forest 
Supervisor,  Inyo  National  Forest,  873  N. 
Main,  Bishop,  California,  and  at  the 
office  of  the  District  Ranger.  Mono  Lake 
Ranger  District.  Lee  Vining.  California. 

All  Descriptions  Are  for  the  Mount 
Diablo  Base  Meridian 

Revision  1 

T2NR25E 

Sec  13— NEV^NE^;  that  portion  of  the 
NW  V4NE%  lying  south  of  the 
northernmost  ec^  of  the  ri^t-of-way 
for  the  Lundy  Lake  Road  (r^t-of-way  S 
038388, 200  feet  from  centerline  on 
public  lands);  SE%NE%;  SW%NE%. 


except  that  portion  of  Lot  12  as  shown 
on  the  Final  Parcel  Map  numbered  34-9 
and  as  recorded  beginning  on  page  57  of 
Parcel  Maps  Book  No.  2,  County  of 
Mono,  and  as  shown  on  Exhibit  C  dated 
August  20. 1MB,  on  file  at  die  Forest 
Supervisor  Office.  873  N.  Main.  Bishop, 
CA,  and  at  ^  District  Ranger  Office, 
Lee  Vining,  CA;  that  portion  of  the 
NEy4NWy4  lying  south  of  the  northern 
most  edge  of  the  right-of-way  for  the 
Lundy  Lake  Road  and  lying  aast  of  the 
easterly  line  of  Lot  12  (said  line  having  a 
bearing  of  N  26  degrees,  13  minutes.  9 
seoowfs  W  as  reomded  above); 
SE^dNW^.  except  Lots  9,  la  11. 12  of 
Parcel  34-3  as  recorded  above  and  as 
shown  on  Exhibit  C;  SEy4:  SW%.  except 
Lots  5. 6. 7, 8  of  Parcel  34-3  as  recorded 
above  end  shown  on  Exhibit  C. 
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Revision  2 
T2NR2BE 

Sec  7— "Hiat  portion  of  the  S%S% 
SWy4  lying  south  of  the  soudietly  survey 
line  for  the  Mono  City  Subdivision  as 
recorded  io  Mono  County  Record  of 
Maps,  Volume  2,  pages  121a  and  121b, 
and  as  fiother  shown  on  Exhibit  0. 
dated  February  9, 1987,  on  file  at  the 
Forest  Supervisor  Office,  873  N.  Main. 
Bidiop.  CA.  and  at  the  District  Raqger 
Office,  Lee  Vining,  CA.  and  that  portion 
lying  west  of  die  western  most  edge  of 
right-of-way  S  Q6SB45;  that  portion  of  ttie 
SWy4SEy4  lying  south  of  the  southerly 
survey  line  for  die  Mono  City 
subdivisiiHi  as  recorded  as  above. 

Sec  18— all,  except  that  portion  lying 
north  of  the  southeriy  survey  line  for  the 
Mono  City  subdivision  as  recorded  in 
Mono  County  Record  of  Maps,  Volume 
2.  pages  121a  and  121b,  and  fiirdier 
excepting  those  parcels  identified  as 
assessors  parcel  numbers  1  and  2  as 
shown  on  Mono  County  Assessors  Map 
Book  19,  page  15  (10/82),  all  as  shown 
on  Appendix  D,  dated  February  9. 1987. 

Revision  3 

T3NR28E 

Sec  19— WVkEV^  WV&  partly 

unsurveyed. 
Sec  30— all 
Sec  31-^11 

Sec  32— WVbNW%;  SW%. 
T3NR27E 

Sec  13— that  portion  tying  south  of  the 
nordwmraoat  edge  of  tifjM-cf-mmy  S 
038388  (California  SUte  Highway  167. 
200'  from  centerline). 

Sec  23— that  portion  tying  soudi  of  die 
noithemmoet  edge  of  right-of-way  S 
038388  (Caliiarnia  State  Ffighway  167. 
aoo*  from  centeriine) 

Sec  24 — that  portion  lyii^  south  of  the 
northernmost  {>dge  of  right-of-way  S 


03B388  (California  State  Kgfaway  167. 
200' from  cmteriinel 

Revision  4 

T1NR26E 

Section  8— That  pcHtion  of  the  NEy4 
lying  eastof  the  western  most  ec^  of 
right-of-way  S  03Q38S  (US  htighway  395) 
and  lying  north  of  the  extended 
aertheriy  property  tine  of  the  Lee  Vining 
High  Sdiool  site  as  descrSied  liebw  and 
as  shown  oo  Exlidiit  B. 

Section  9— NEy4NWy4;  NWy4NWy4 
except  that  portion  occupied  by  the  Lee 
Vining  High  School  as  shown  on  the 
Record  of  Survey  filed  in  Mono  County 
Book  6  of  maps,  page  51;  that  portion  of 
SWy4NWy4  lying  nordi  of  die  Ue 
Vining  High  School  site  as  described 
above,  all  as  shown  on  Exhibit  B.  dated 
April  24. 1986.  on  file  at  the  Forest 
Supervisor  Office.  873  N.  Main,  Biahop. 
CA  and  at  the  District  Ranger  Office, 
Lee  ^^ning,  CA. 

The  net  effect  is  to  add  approximately 
940  acres  of  public  lands,  104  acres  of 
City  of  Los  Angeles  lands,  and  225  acres 
of  private  lands. 

Ikese  revisions  shall  faeooma  effective  60 
days  from  the  date  notice  is  puUished  in  the 
Fedaml  R^iitar. 

Ricfaaid  E.  Lyi^. 

SecretarfofAgricuhme. 

Date:  April  27,  IflSS. 

(FR  Doc  aS-117B2  Hied  5-24-88;  8:45  am] 
■auNQ  ceoc  S4i«-ii-ii 
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AlWNCV:  Forest  Service.  USDA. 
action:  Notice  of  intent  to  prepare  an 
environmental  impact  statemoit 

SUMMARy:  The  Fewest  Service.  wiUi 
assistance  from  the  Firm  of  Cogan. 
Sharpe.  Cogan  (Portland.  ORJ.  will 
prepare  an  environmental  impact 
statement  (EIS)  for  a  proposal  to  expand 
the  ML  Hood  Meadows  Ski  Area  on  the 
Hood  River  Ranger  District.  Mt  Hood 
National  Forest.  Hood  River  County, 
Oregon.  The  agency  invites  written 
comments  and  siiggpstinns  on  the  scope 
of  the  sjialysis.  In  nAtiHmij  |)ie  agency 
gives  notice  of  the  full  environmental 
analysis  and  dedaion-making  process 
that  will  occur  on  the  proporal  so  that 
interested  and  effected  people  are 
aware  of  how  they  may  participate  and 
contribute  to  the  final  decision. 
date:  CoBiments  oonoeming  the  scope 
of  the  aaalyaia  must  be  received  by  July 
1,1088. 

ADOWmas.  Salnnit  written  oomments 
and  sugyaslions  coocerning  the  scope  of 
the  analysis  to  David  G.  Motila,  Forest 


Supervisor.  Mt.  Hood  National  Forest 
2955  N.W.  Division  St.,  Gresham. 
Oregon  97030. 

FOR  FUfrrHER  INFOmiATION  CONTACR 

Direct  questions  about  die  proposed 
action  and  EIS  to  Doug  Go^nour.  Ski 
Area  Planner,  Mt  Hood  National  Forest 
phone  (503-66&-O708)  and  Charies 
Parker.  District  Ranger,  Hood  River 
Ranger  District,  Mt.  Hood  National 
Forest  6780  Highway  35,  ML  Hood- 
Parkdale.  Oregon  97041,  i^wne  (50»-668- 
0701). 


bUOItAFinal 
Environmental  Statement  (FES)  was 
prepared  for  the  Mt  Hood  Meaidows  Ski 
Area  in  1978.  The  area  operator.  Mt 
Hood  Meadows  Oregon.  Ltd..  lias  now 
proposed  additional  development 
beyond  the  scope  of  the  original  1978 
FES.  A  new  EIS  will  be  written  to 
replace  tbe  original  FES  and  evaluate 
the  new  development  proposals. 

In  preparii^  die  EIS,  the  Forest 
Service  will  identify  and  consider  a 
range  of  alternatives  for  this  site.  One 
alternative  will  consider  no  additional 
development  (No  Action).  A  range  of 
alternatives  will  be  developed  and 
examined  to  deal  writh  die  significant 
issues  developed  daring  the  scoping 
process.  Ahei natives  will  consider 
development  designs  with  capacities 
ranging  from  6,000  to  17,500  skiers  at  one 
time.  AJtemative  locations  for  uphill 
facilities,  ski  nms,  boundary  expansion, 
over-night  housing  and  odier  support 
facilities  iviU  also  be  considered. 

David  G.  Mohla,  Forest  Supervisor. 
Mt  Hood  National  Forest  Gresham. 
Oregon,  is  the  responsible  official. 

Public  participation  will  lie  especially 
important  at  several  points  during  the 
analysis.  The  first  point  is  during  the 
scoping  process  (40  CFR  1501  J).  Hie 
Forest  Service  will  be  seeking 
information,  comments,  and  assistance 
fiom  Federal  State,  and  local  agencies, 
and  other  individuals  or  oiganizations 
who  may  be  interested  in  or  aftected  by 
the  proposed  action.  This  information 
win  be  used  in  preparation  of  the  draft 
environmental  impact  statement  (DEIS). 
Hie  scoping  process  includes: 

1.  Identifying  potential  issues. 

2.  Identifying  issues  to  lie  snalysed  in 
depth. 

3.  PJiminaHqg  insignificant  issues  or 
those  winch  have  twea  covered  by  a 
relevant  previons  environmental 
process. 

4.  Ex|doring  additional  alternatives. 

5.  Identifying  potential  environmental 
effects  of  the  proposed  action  and 
alternatives  (i.e.  direct  indirect  and 
cinaulative  effects  and  connected 
actions). 
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6.  Determining  potential  co<H>erating 
agencies  and  task  assignments. 

The  U.S.  Army  Corps  of  En9J>eers  and 
the  Oregon  Department  of 
Transportation  (ODOT)  will  be  invited 
to  participate  as  Cooperating  Agencies. 
The  Corps  of  Engineers  has  permit 
authority  over  any  potentially  impacted 
wetland  areas.  ODOT  has  expressed  an 
interest  in  any  potential  impacts  to  State 
Highways  28  and  35. 

Public  meetings  will  be  held  in  tin 
Gresham  and  Hood  River,  Oregon  areas. 
Notice  of  meeting  dates  and  locations 
will  be  published  in  local  newspapers 
and  a  newsletter  and  posted  in  paUic 
buildings  well  in  advance  of  the 
meetings. 

The  draft  environmental  impact 
statement  is  expected  to  be  filed  with 
the  Environmental  Protection  Agency 
(EPA)  and  to  be  available  for  pubUc 
review  by  October  1988.  At  that  time 
copies  of  the  DEIS  will  be  distributed  to 
interested  and  affected  agencies, 
oiganizations  and  members  of  the  public 
for  their  review  and  comment  EPA  will 
publish  a  notice  of  availability  of  the 
draft  EIS  in  the  Fedenl  RedMw. 

The  comment  period  on  ue  draft  EIS 
will  be  45  days  from  the  date  the  EPA 
notice  appears  in  the  Federal  Register.  It 
is  very  Important  that  those  interested  in 
the  management  of  the  Mt  Hood 
Meadows  Ski  Area  partic^ate  at  that 
time. 

To  be  die  most  helpful  comments  on 
the  draft  EIS  should  be  as  spedfio  as 
possible  and  may  address  the  adequacy 
of  the  statement  or  the  merits  of  the 
alternatives  discussed  (see  The  Council 
on  Environmental  Quality  Regulations 
for  implementing  the  procedural 
provisions  of  the  National 
Environmental  Policy  Act  at  40  CFR 
1503.3).  In  addition,  Federal  court 
decisions  have  established  that 
reviewers  of  draft  EIS's  must  structure 
their  participation  in  the  environmental 
reviews  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewers'  position  and  contentions, 
Vermont  Yankee  Nuclear  Power  Corp. 
V.  NRDC,  435  U.S.  519,553  (1978).  and 
that  envinmmental  objections  that  could 
have  been  raised  at  the  draft  stage  may 
be  waived  if  not  raised  until  after 
completion  of  the  final  EIS.  Wisconsin 
Heritages.  Inc.  v.  Harris,  490  F.  Supp. 
1334, 1338  (E.D.  Wis.  1980).  The  reason 
for  this  is  to  ensure  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  fliem 
and  respond  to  them  in  the  final.    ' 

After  the  comment  period  ends  on  the 
draft  EIS,  the  comments  will  be 
analyzed  and  considered  by  the  Forest 
Service  in  preparing  the  final  EIS.  The 


final  ElSis  scheduled  to  be  completed 
by  February  19ea  In  die  final  EIS  the 
Forest  Service  is  required  to  respond  to 
the  comments  received  (40  CFR  1503.4). 
The  responsible  official  will  consider  the 
comments,  responses,  environmental 
laws,  regulations,  and  poticies  in  making 
a  decision  regarding  this  pnqxMaL  The 
responsible  official  will  document  the 
decision  and  reasons  for  the  decision  in 
the  Record  of  Decision.  That  decision 
will  be  subject  to  leview  under  36  CFR 
211.18. '.-f^*^'''_r^'^*'rr-     • 

Dated  May  13,:^ 
OavkiaMaUa. 
Foreti  Supervisor. 

[FR  Doc.  86-117BS  Filed  »-24-M;  8:45  tm] 
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DEPARTMENT  OF.  COMMERCE 

IntanutfcMwl  Trwle  AdnibiWf  111011 

OoiwIcoiKluctof  Toctmlcol  Advioocy 
rommtttaa:  Cloeeil  MoeUno 

A  meeting  of  the  Semiconductor 
Technical  Advisory  Committee  will  be 
held  June  15. 1988,  at  9Kn  a-m.,  Herbert 
C.  Hoover  Building.  Room  4830, 14di 
Street  and  Constitution  Aventte,~NW^ 
Washington.  DC  The  Committee 
advises  the  Office  of  Technology  and 
Policy  Analysis  with  res);)ect  to  technical 
questions  which  affect  the  level  ef 
export  controls  applicable  to 
-Semiconductor  equipment  or  tedhnology. 

The  Committee  will  meet  only  in 
Executive  Session  to  discuss  matters 
property  classified  under  Executive 
Order  12358.  dealing  with  tiie  U.S.  and 
COCOM  control  program  and  strategic 
criteria  related  thereto. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  delegate  of  the  General  Counsel, 
formally  determined  on  January  10, 1988, 
pursuant  to  section  10(d)  of  the  Federal 
Advisory  Committee  Act.  as  amended, 
that  the  series  of  meetings  or  portions  of 
meetings  of  the  Committee  and  of  any 
Subcommittees  thereof,  dealing  with  the 
classified  materials  listed  in  5  U.S.C. 
552b(cKl)  shall  be  exempt  from  the 
provisions  relating  to  public  meetings 
found  in  section  10(a)(l]  and  (a)(3),  of 
the  Federal  Advisoif  Committee  Act 
The  remaining  series  of  meetings  or 
portions  thereof  will  be  open  to  the 
public. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  of  meetings 
of  the  Conunittee  is  available  for  public 
inspection  and  copying  in  the  Cei^ral 
Reference  and  Records  Inspection 
Facility.  Room  6826.  UA  Deperbnent  of 
Commerce.  Washington.  DC.  For  farther 


information  call  Rudi  D.  FItts  at202- 
377-2583. 

Date:  May  18. 1968. 
BeltyA.Ps(nB. 

Acting  Directw.  TschnicalStmport  Staff, 
Office  ofT^dutologyandPoBcyAaalysis. 
[FR  Doa  88-11707  Filed  5-24-88;  8i4S  am] 


CONSUMER  PRODUCT  SAFETY 


of  Rot^ueot  for  Extonokin 


Aomcv:  Consumer  Product  Safety 
Commission. 

action:  Notice. 


:  In  accordance  with 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C  Chapter  35).  die 
Consumer  Rroduct  Safety  Commission 
has  submitted  to  the  Office  of 
Management  and  Budget  a  request  for 
extension  of  approval  thmi^  May  31, 
1901,  of  information  collection 
requirements  In  the  Amended  Interim    . 
Safety  SlandardiorCdhdose  lorallition 
(16  CFR  Part  120^  The  standetd  is 
intended  to  diminate  or  redubi 
unreasonable  risks  of  iojury  associated 
with  flammeble  or  corrosive  cellulose 
ineulation  and  prescribes  requirements 
for  flame  resistance  and  corrosiveness 
of  that  product  Sale  or  distribution  of 
cellulose  insulation  which  does  not 
comply  «trith  the  requirements  of  the 
standard  violates  section  19  of  the 
Consumer  Product  Safety  Act  (CPSA) 
(15  U.S.C  2088).  Additionally,  section  14 
of  the  CPSA  (15  U.S.C  2083)  requires 
manufacturers  of  cellulose  insulation  to 
issue  certificates  of  compliance  with  the 
standard  which  are  based  on  a 
reasonable  testing  program.  Regulations 
implementing  the  standard  prescribe 
testing  and  recordkeeping  requirements 
for  a  reasonaMe  testing  program  to 
support  certificates  of  compliance. 

Addtional  Details  About  the  Request  for 
Extension  of  Approval  ef  faifomiation 
Collection  Requirements 

Agency  Address:  Consumer  Product 
Safety  Commission.  Washington.  DC 
20207. 

Title  of  information  collection: 
Amended  Interim  Safety  Standard  for 
Cellulose  Insulation:  16  CFR  Part  1209. 

7>7>e  of  le^uesl!;  Extension  of 
approval. 

Rieqit«ncy of  colleciitHn:y«Ae»  \^, 
depending  upon  the  individual     '^*^^'^ 


manufacturer's  pwdoctieo  aitd  <be 
reasonable  tesliagptogiam  in  use. 

Gen&al  desaiptitm  of  respomdeais: 
Manufacturers  of  celluiose  intalattoti. 

Estimated  number  of  respatd&nts: 

250..,  .-:■-■  ..V...- 

Estiatated  average  aumbwUfiiomn 
per  respondent- 25.   ti ;  •;  -:  1     -   .  •'■ 

Comments:  Commcats  onthis  Tequest 
for  extension  of  approval  of  information 
collection  requirements  should  be 
addressed  to  Pamela  Barr,  Desk  Officer, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget.  Washington.  DC  20603; 
telephone  (20^  3g5^34a  Copies  of  tiie 
request  are  available  from  Prandiine 
Shaoter.  Office  of  Manning  and 
Evaluation.  Consumer  Product  Safety 
Commission,  Washington.  DC  20207;  '  ^ 
telephone  (301)  482-641&  ■  •■' 

This  is  not  a  proposal  to  wMdt'M  U.S.C.  - 
3504(h)  is  applicable. 

Dated:  May  20, 1988. 

Sady«K.DMB,       '        '  .■■^'.*'^""'"'";V' ""; 

Secretary,  COnsvmer  Product  Safety      '    \'.^ 
Cothaiitsion.  .■  ;i.<i ,.  ^ 

(FR  Ppc.  88-11001  Filed  5-24-88;  8.-45  araj  .^ 


,   u:  [;:  .;■  :'!;i:  cr 

DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 


I  ffOSRQnnMMrt  WW  Closure 
Commiesion;  MoeUno 

action:  Notice  of  Business  Meeting  and 
Public  Hearing. 

SUMMAllv:  The  Defense  Secretary's 
Commission  on  Base  Realignment  and 
Closure  will  hold  a  business  meeting  at 
9KX)  a.m.,  June  8, 1988  in  the  Diiksen 
Senate  Office  Building.  Room  628  to 
discuss  its  plan  of  action,  as  well  as 
procedures  and  rules.  This  will  be 
followed  by  a  hearing  at  lOCO  a  jn.,  to 
take  testimony  from  members  of 
Confess,  tiie  Joint  Chiefs  of  Staff,  the 
Military  Services,  the  Defense  Logistics 
Agency,  end  noH-govemmenaJ 
witnesses.  Hie  purpose  of  this  first 
hearing  it  to  obtain  information  on 
current  and  future  defense  mission  and 
force  stmctiue  requirements,  and  to 
identify  the  process  and  criteria  the 
Services  use  for  reviewing  their  base 
structure.  This  open  forum  will  also 
provide  interested  parties  an 
opportunity  to  inform  the  Commission 
about  problems  and  possible  solutions 
cancemijqg  base  realignnueot^Q^  ,.^. .  . 
closure  adions.  ■.".,>' 


Clesare,  1626  KStreet.  NW.,  Suite  3ia 
Washington.  DC  20006. 

Linda  M  Bynum. 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defuse. 

May  20, 1988. 

[FR  Doc.  88-11742  Filed  5-24-«8;  «:45  am) 
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of  "liw  Afiny 


Science  Board;  doped  Mealing 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463).  announcement  is  made 
of  the  following  Committee  Meeting: 

Name  of  the  Conunittee:  Army  Science 
Beaid(ASBJ. 

Dates  of  Meeting:  14 — 15  June  1988. 

Time  ofA4eetiags:  1230-1700  hours.  14 
June  1988;  0600-1400  hours.  15  June  196& 

Place:  Institute  of  Defense  Analysis. 
Alexandria,  VA,  14  June  1888:  HQ  US 
Air  Force,  Assistant  Chief  of  Staff  for 
Studies  and  Analysis.  Pentagon, 
Washington.  DC.  15  June  1986. 

Agenda:  The  Army  Science  Board  Ad 
Hoc  Subgroup  for  Army  Analysis  will 
meet  wi&  members  of  the  Institute  of 
Defetise  Analysis  and  also  with 
personnel  from  HQ  USAF  Assistant 
Chief  of  Staff  for  Studies  and  Analysis 
for  briefings  conoeming  analytic  study 
management  practices.  Hiis  meeting 
will  be  closed  to  the  poblic  in 
accordance  with  section  552b(c)  of  Title 
5,  U.S.C,  specifically  subparagraph  (1) 
thereof,  and  Title  5,  U.S.C„  Appendix  2. 
subsection  10(d).  The  classified  and 
unclassified  matters  and  proprietary 
information  to  be  discussed  are  so 
inextricably  interwined.  Contact  the 
Army  Science  Board  Administrative 
Officer,  Sally  Warner,  for  further 
information  at  (202)  695-3039  or  605- 
7046. 


ACIKMC  Notice. 


SaUy  A.  Wa 
Administrative  Officer.  Army  Science  Board. 
(PR  Doc  88-11738  Filed  5-24-88;  8:45  ami 
BiujNo  CODE  ane-sMi 


CONTACf:  Seaael  Mifaies.  (202)  «S- 
0180.  address:  Defense  Secretary's 
Commission  on  Base  Realignment  and 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

Federal  Acquisition  Regulation  {FAR); 
Information  CoOection  Under  0MB 
Review 

AQENOCt:  Department  of  Defense 
(DOD),  General  Services  Administration 
(GSA),  and  National  Aeronautics  and 
Space  Administration  (NASA). 


jMNNMUtV:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44   r 
U5.C.  Chapter  35),  die  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  has  submitted  to  the  Office' 
of  Management  and  Budget  (OMB)  a 
request  to  review  and  approve  an 
extension  of  a  currently  approved 
information  collection  requirement 
concerning  Ardutect-Engineer  and 
Related  Services  Questionnaire,  SF  254. 


:  Send  comments  to  Mr.  Ed 
Springer,  FAR  Desk  Officer,  Room  3235. 
NEOB,  Washington.  DC  20503. 


FOn  niRTHBI  MraiMATlON  CONTACT: 

Mr.  Chester  Msthews.  Office  of  Federal 

Acquisition  and  Regulatory  Policy  (202) 
523-^856. 

SUPPLCMCNTailV  mFOmiATION: 

a.  Purpose:  Hiis  form  is  used  by  all 
Executive  agencies  to  obtain  aaiform 
information  about  a  firm's  experience  in 
architect-engineering  (A-£)  projects. 
The  form  is  submitted  annually  as 
required  by  40  U.S.C  541-544  by  firms 
wishing  to  be  considered  for 
Government  A-£  contracts.  <  '  ' 

llie  information  obtained  on  this  form 
is  used  to  determine  if  a  firm  should  be 
solicited  for  A-E  proiects. 

b.  Annual  reporting  burden:  Tlie 
annual  reporting  burden  is  estimated  as 
fcdlows:  Respondents,  5,000;  responses 
per  respondent  7;  total  annual 
responses,  35,000;  preparation  hours  per 
response,  1;  and  total  response  burden 
hours,  350,000. 

Olrtaining  Copies  of  Proposals 

Requester  may  obtain  copies  &om 
"General  Services  Administration,  FAR 
Secretariat  (VRS).  Room  4041, 
Washington.  DC  20405,  telephone  (202) 
523-4755.  Please  cite  OMB  ConbX)l  No. 
9000-0004,  Architect-Engineer  and 
Related  Services  Questionnaire.  SF  254. 

Dated:  May  18, 1988. 

Margaret  A.  Willis, 

FAR  Secretariat 

[FR  Doc.  88-11758  FUed  5->24-88:  &45  am] 
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Federal  Acquisition  Regulation  (FAR); 
Information  Collection  Under  OMB 
Review 

AQENCIES:  Department  of  Defense 
(DOD),  General  Services  Administration 
(GSA),  and  National  Aeronautics  and 
Space  Administration  (NASA). 

ACTKMt  Notice. 


ia»7B        L        '  Fe^Bwl  Rii«ter  /  Vol  53.  No.  101  /  Wednetday.  May  25.  1968.  /  lifatioea 


/  Vol.  as.  Wo.  iOl  /  Wednesday.  May  25.  M88  /  Notices 


:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1960  (44 
U.S.C  Caiapter  35),  the  Federal  i 

Acquisition  Regulation  (FAR) 
Semtariat  has  submitted  to  the  Office 
of  Management  and  Budget  (QtMB)  ai  ; 
request  to  review  and  approve  a 
revision  and  an  extension  of  a  currently 
approved  information  collection 
requirement  concerning  Architect- 
Engine»  and  Related  Services 
Questioanaire  for  Specific  Project.  SF 

25S- -'•'-■.:  .  .  :„•'.]. 

ADonns:  Send  comments  to  Mr.  Ed 
Springer.  PAR  Desk  Officer.  Room  3235, 
NEOB.  Washington.  DC  20603.  | 

RM  RNmCR  arOWMATIOII  CONTACn 
Mr.  Chester  Mathews.  Office  of  Federal 
Acquisition  and  Regulatory  Policy.  (202) 
523-^856. 


a.  Purpose:  This  form  is  used  by  all 
executive  agencies  to  obtain  information 
&t>m  architect-engineer  (A-E)  firms 
interested  in  a  particular  project  The 
information  on  the  form  is  reviewed  by 

a  selection  panel  composed  of 
professional  people  and  assists  the 
panel  in  selecting  the  most  qualified  A- 
E  firm  to  perform  the  specific  project 
The  form  is  designed  to  provide  a 
uniform  method  for  A-E  firms  to  submit 
information  on  experience,  personnel, 
capabilities  of  the  A-E  firm  to  perform, 
along  with  information  on  the 
consultants'  they  expect  to  collaborate 
with  on  the  specific  project  Hence,  the 
need  for  information  regarding  the    j 
number  and  discipline  of  consultant 
personnel.  The  degree  to  which  an  A-E 
firm  'WiU  utitize  consultants  can 
significantly  impact  on  their  suitability 
and  qualifications  for  a  specific  project 
The  revision  to  the  form  requesting  A-fi 
firms  provide  the  name  and  phone 
number  of  a  point  of  contact  usually  the 
project  manager,  will:  (1)  Reduce  the 
time  required  by  the  Government  to  j 
verify  performance  on  current  Federal 
contracts  and  (2)  reduce  the  time  lost  by 
the  A-^  firms  providing  this  information 
at  a  later  date. 

The  information  is  used  to  determine 
if  a  firm  is  qualified  to  perform  a  specific 
project  .j: 

b.  Annual  nportiag  burden:  TYse    ^ 
annual  reporting  b«tden  is  estimated  as 

,  follows:  Respondflfits.  SJXn;  responses 

>  per  respondent  4:  total  annual 
responses,  20^000;  preparation  hours  per 
response.  tZ  and  total  te<pQn«e  boijden 
hours. 24X0a  ..    ;      'X,'.  ''" 

Qb^Mns  Copies  of  Proposab  f 

Requester  may  obtain  copies  from 
General  Servi«ies  Administration.  FAR 
Secretariat  (VRS).  Room  4041, . 
Washington  DC  20405.  telephone  (202) 


523-4755.  Please  cite  OMB  Control  Na 
9000-0005,  Architect-Engineer  and 
Related  Services  Questionnaire  for 
Specific  Project  SF  255. 

Dated  May  18. 196& 
Maf|HalA.WIIHs. 
FAR  Secretariat 
[PR  Doc.  88-11757  Filed  5-24-88: 8:45  am] 


DEPARTMENT  OF  ENERGY 

Advieory  Commltiee  on  Nvdear 
FacMty  Safety;  Open  Meettng 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463,  86  Stat  770),  notice  is  hereby 
given  of  the  following  advisory 
committee  meeting  at  two  locations  on 
consecutive  days: 

Name:  Advisory  Committee  on 
Nuclear  Facility  Safety. 

Date  Er  Time:  Thursday,  June  16. 198a 
8KX)  a.m.  to  6.-00  p.m. 

Place:  U.S.  Department  of  Energy. 
Savannah  River  Plant  Main 
Administration  Building  703-41A. 
Savannah  River  Plant  Road  No.  1, 
Aiken,  South  Carolina  29802. 

Date  Sr  Time:  Friday.  June  17. 1988. 
8.-00  a.m.  to  3K)0  p.m. 

Place:  University  of  South  Carolina. 
Aiken.  Room  116,  Classroom  Building, 
171  University  Parkway.  Aiken,  South 
Carolina  29801. 

Contact:  Wallace  R.  KomaOk. 
Executive  Director,  ACNFS,  S-3, 1000 
Independence  Avenue.  SW., 
Washington.  DC  20585.  Telephone:  202/ 
586-1770. 

Purpose  of  the  Committee:  The 
Committee  was  established  to  provide 
the  Secretary  of  Energy  with  advice  and 
recommendations  concerning  the  safety 
of  the  Department's  production  and 
utilization  facilities,  as  defined  in 
section  11  of  the  Atomic  Energy  Act  of 
1954.  as  amended  (42  U.S.C.  2014)! 

Tentative  Agenda:  June  16. 1988. 

•  Savaimah  River  Response  the 
National  Academy  (NAS)  Report  on 
Defense  nxxluction  Reactors. 

•  Noon  to  1:00  p.m. — Lunch. 

•  Savannah  River  Rationale  for 
Returning  Reactors  to  Higher  Power 
Levels. 

•  Savannah  River  Presentations  on 
Selected  Issues. 

•  Public  Comment 
June  17. 1988. 

'„  •  Public  Comment 

-     •  Noon  to  IM)  p-nL^Lunch. 

•' Savannah  River  Perspective  on 
Safety  Usucx 

Public  Participation:  The  meeting  is 
open  to  the  public  Written  statements 


may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Members  of 
the  public  who  wish  to  make  oral 
statements  pertaining  to  agenda  items 
should  contact  Wallace  Komack  at  the 
address  or  telephone  number  listed 
above.  Requests  must  be  receivwl  5 
days  prior  to  the  meeting  and 
reasonable  provision  %vUl  be  made  to 
include  the  presentation  on  the  agenda. 
The  Chairperson  of  the  Committee  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business. 

Transcripts:  The  transcript  of  the 
meeting  will  be  available  for  public  ~ ' 
review  and  copying  at  the  Freedom  of 
Information  Public  Reading  Room,  lE- 
19a  Forrestal  Buildii^  1000 
Independence  Avenue.  SW. 
Washingtoa  DC  between  9M  a.m.  and 

4:00  p.nL.  Monday  through  F^idajfK 
except  Federal  holidays.      .v-^^:,. .. 
).  RoiMrt  rnnklio, 

Deputy  Advi$ory  Coaur.ittee  Maaagemeitt 
Officer. 

[PR  Doc  88-11704  Filed  S-M-eii  8s4S  am) 
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Federal  Energy  Regulalofy 
ConMniiflion  ^. 

(Docket  Noa.  CPIi-383-000  et  all 

Tenneeaee  Qaa  Pipeline  Ca  at  aL, 
Natural  oaa  certifleala  fMnoa 

May  20. 19e& 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Tennessee  Gas  Pipeline  Company 

(Docket  Na  CP88-385-0001 

Take  notice  that  on  May  9, 1988. 
Tennessee  Gas  Pipeline  Company 
(Tennessee)  P.O.  B(hc  2511.  Houston, 
Texas  772S2.  filed  in  Docket  No.  CP88- 
385-000,  a  request  pursuant  to  S  284.223 
of  the  Commission's  Regulations  under 
the  Natural  Gas  Act  (IB  CFR  284.223)  for 
authority  to  provide  intetruptifole 
transpwtation  service  for  l^ER 
Marketing  Oomp^ay  (UBj^  under 
Tennessee'*  ^lai|ketcertianite  issued 
on  June  18;  1987,  in  fiiocket  No.  CP87-- 
115-OOa  all  as  mora  fuUy  set  forth  in  the 
request  which  is  on  file  with  the    . 
Commission  and  open  ta)  public 
inspection. 

Tennessee  proposed  to  traotportfor 
UER  up  to  SOOOO  ddid  of  natural  gas.  or 
approximately.  7,300000  dth  annoally. 
pursuant  to  a  transportation  agreement 
dated  April  4, 1968,  from  a  receipt  point 
at  Blade  Lake.  Natcfaitodies  Parish. 
Louisiana,  to  a  redelivery  point  in  St. 
Mary  Parish.  Louisiana.  Tennessee 


oeaomeaoed  April  Ui  IflBB,  aa 
in  Docket  Na  SlWi^a 

Coimwirt  dble:  July  5. 1988,  in 
accoedanoe  with  Standard  Raregrai^G 
at  the  end  of  tWsnotioe.      ■  "^\;  '-  '* ; 

2.  Natural  Gas  Pipeline  Crwnpaay.ol 
America 

(Docket  No.  GPH-377-OOq 

Take  notice  that  m  May  6, 1988,     , 
Netoral  Ges  Kpeline  ConQnmy  of 
America  (Natural),  701  East  22nd  Street 
Lon^MTd,  niiaois,  60146,  filed  in  Dodcet 
No.  CP88-377-q00  a  request  punnant  to 
the  notice  pfocedwe  in  |{  157.206  and 
284.223(2)(b)  «f  Ute  Commission's 
Regulations  for  authorization  to 
transport  on  an  interruptible  basis,  up 
to  a  maximum  of  300,000  MMBtu  (plus 
any  additional  volumes  accepted 
pursuant  to  the  overrun  provisions  of 
Naturafs  Rate  Schedule  ITS}  for  Shell 
Gas  TratBng  Company  (Shell),  a 
marketer  of  natural  gas.  Receipt  points 
are  located  in  Noeces,  Jim  Wells, 
Refugio  and  Wharton  Counties,  Texas, 
Cameron  Parish,  Louisiana  and 
VemiSon  Bk>dc  221  and  West  Cameron 
Block  170,  offshore  Louisiana,  and 
delivery  points  ere  located  in  Cameron 
and  Ven^on  Parishes,  Louisiana. 
Transportatian  wrould  be  perfonned 
under  Natoral's  Uaniwt  certificate 
issued  in  docket  Na  CPB6-682-000 
pursuant  to  Section  7  of  dbe  Nattoal  Gas 
Act  all  as  more  fully  set  forth  in  the 
request  on  file  with  the  Coramisakm  and 
open  to  public  inspection. 

Natural  oommeneed  the 
transportatian  of  natural  gas  for  &eU  on 
Mardi4. 1988  at  Docket  Na  STB8-^249 
for  a  one  huodrad  and  twenty  (120)  day. 
period  ending  Jaily  2. 1888,  pursuant  to 
Section  284.223(aKl)  of  the 
Commission's  Re^ilations  and  the 
blanket  certificate  issued  to  Natural  in 
Docket  No.  CP86-582-a)a  Natural 
proposes  to  continue  this  service  in 
accordance  with  }§  284.221  and 
284.223(2)(bJ. 


Gaamenf  ifote:  July  5, 1988.  in 
acoefdanoe  with  Otendard  Paregi'apii  O 
at  the  and  of  this  notice. 

S.  United  Gas  Pipe  Line  Company 

(Dockst  Na  CTC8-S8MXn| 

Take  notice  diet  on  Mey  6, 1988, 
United  Gas  Pipe  Line  Company  (United), 
9Xi.  Box  1478.  Houston.  Texas  772S1- 
1476.  pursunt  to  Section  7(b)  of  die 
Natural  Gas  Act.  as  amended,  filed  in 
Docket  Na  CPBB-863-000  an  application 
requesting  an  order  permitting  uid 
approving  abandonnent  of  its  NeedviUe 
Compressor  Station  and  related 
facilities  located  in  Fort  Bend  County, 
Texas,  all  as  mora  folly  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  for  public 
inspecticm. 

Specifically.  United  proposes  to 
abandon  in  place  the  aforementioned 
station,  consisting  of  six  1.320  HP. 
reciprocating  en^e  units.  Due  to 
increased  population  density  around 
United's  30-inch  Needville  to  Goodrich 
Main  line.  United  lednced  the  maximum 
allowable  operating  pressure  in  order  to 
remain  in  compliance  with  Department 
of  Transportation's  guidelines  (DOT 
18^  it  is  stated.  Since  United  is 
operating  this  line  at  reduced  pressures. 
United  states  diat  it  no  longer  needs  on 
its  own  line  the  compresnon  capacity  of 
tlie  NeedviUe  station.  United  plans  now 
to  use  dds  comprassor  statfon  and  the 
related  fectlitiee  in  activities  that  are 
outside  die  Commiseion's  joristfiction. 

Comment  date:  \ameVli,VKA,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

4.  United  Gas  npe  Line  Company 
[Docket  No.  CFSfr-aSS-OOO] 

Take  notice  diat  on  May  6, 1988, 
United  Gas  Pipe  line  Company  (United), 
P.O.  Box  1478,  Houston.  Texas  77251- 
1478  filed  in  Docket  No.  CP88-d82-000  a 
request  pursuant  to  Secdon  7(b)  of  the 
Natural  Gas  Act  for  authorizadon 
permitting  and  approving  abandonnttnt 
of  (1)  deliveries  to  Entex,  Inc..  a  local 


distribution  company,  at  a  l-incb  farm  . 
tap  located  in  St  Mny  Parish.  Louisiana 
and  (2)  apprtixlniately  0.39  mile  of 
assodated  Wi  iiidi  transmission 
pipeline  and  appurtenant  fadllties,  all' 
as  more  fuUy  set  fordi  in  the  application 
with  is  on  fOe  widi  die  Commission  and 
open  for  public  inspection. 

United  states  that  on  December  10, 
1987,  it  received  notice  from  Entex,  Inc. 
diet  it  would  no  longerneed  gas  at  die 
above  described  location  because  the 
end-user  (a  farmer)  no  longer  desired 
service.  United  further  states  diat  die 
related  facilities  are  not  currently  being 
used  and  that  it  has  no  ahemative  use 
for  such  fadlides  in  its  operation.  Hius. 
United  proposes  to  abandon  die 
facilities  in  place,  llie  cost  of  the 
proposal  is  estimated  to  be  $1,625. 
Finally.  United  states  diet  die 
abandonment  would  not  adversely 
affect  or  cause  loss  of  service  to  any  of 
ita  existing  customers. 

Comment  date:  June  10, 1988,  in 
accoidanoe  with  Standard  Paragraph  F 
at  the  end  of  dus  notice. 

5.  Cohmihia  Gas  Transmission 
Coiporadon 

[Oodket  No.  CP88-^71-0G«^ 

Take  notice  that  on  April  29, 1988, 
Columbia  Gas  Transmission 
Corporation  (Columbia),  1700 
IdacCoride  Avenue,  SE.,  Charleston, 
West  Virginia  25314,  filed  in  Dodcet  No. 
CP88-371-000,  an  application  pursuant 
to  S  157.205  of  the  Commission's 
Regulations  undo-  the  Natural  Gas  Act 
(18  CFR  157.205)  to  construct  and 
operate  additional  points  of  delivery  for 
existing  wholesale  customers  under  the 
certificate  issued  in  Dodcet  No.  CPB3- 
76-000  purauant  to  section  7(c)  of  the 
Natural  Gas  Act  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Columbta  requeste  authorization  to 
constrect  and  (qierate  the  facilities 
necessary  to  provide  diirty  additional 
points  (tf  delivery,  es  firilows: 
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Columbia  states  that  the  additional 
points  of  delivery  are  required  to  serye 
■ew  lequests  made  by  Ck>lttmbia'8 
wholesale  customers  for  residential 
commercial  and/or  industrial  service. 
The  quantities  to  be  provided  through 
the  new  delivery  points  are  within 
Columbia's  currently  authorized  level  of 
service  and  would  be  within  the  peak 
day  and  annual  delivery  entitlements  of 
such  customers,  it  is  stated.  The  sales  to 
be  made  through  the  proposed  points  of 
delivery  would  be  under  Columbia's 
airtently  effective  Service  Agreements 
with  sudi  customers  under  Rate 
Schedule  CDS  or  SGS,  it  is  stated. 

Comment  date:  July  5, 1988.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

t.  Mchigaa  Coosolidaled  Gas 
Company— Interstate  Storage  Oivisioo 

{Docket  Na  CP88-378-000) 

Take  notice  that  on  May  6, 1988, 
Michigan  Consolidated  Gas  Company — 
Interstate  Storage  Division  (ISD),  SfjOiL 
Griswold  Street,  Detroit  Michigan    j'  / 
48228.  filed  in  Docket  No.  CP88-378-4Q0 
a  request  pursuant  to  i  157.205  (18  CFf^ 
157.205)  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
and  its  blanket  certificate  issued  in 
Docket  No.  CP82-532-000  to  undertake 
storage  service  for  Western  Gas 
Marketing  USA  Ltd.  (WGM),  aU  as  more 
ftiUy  set  forth  in  the  request  on  fUe  with 
the  Commission  and  open  to  public    . 
inspection.  i'':,\ 

It  is  stated  ttiat  pursuant  to  the-:  '  ^  I 
storage  service  agreement  between  ISD 
and  WGM.  ISD  would  provide  storage 
service  on  behalf  of  WGM  effective  on 
the  date  of  first  delivery  and  continuing 
through  March  31, 1993.  It  is  also  stated 
that  ISD  Kwouid  take  receipt  of  up  to 
4,000.000  Mcf  of  natural  gas.  phis 
compressor  fuel  of  .9  percent  of  such 
volumes,  which  WGM  would  cause 
ANR  PipeUne  Company  (ANR)  and 
Consumers  Power  Company  (CPCO)  to 
tender  to  ISD  for  WGM's  account  at  the 
interconnection  between  the  facilities  of 
ISD  and  ANR  in  Washtenaw  County. 
Xfich^gm  {Willolv  Run);  the 
intereonnection  between  th^  facilities  of 
ISO  and  ANR  In  Mecoita  Cbonty, 
Michigan  (Woolfblk):  the         ^         L  ;. 
mtercooaection  between  the  facflftiea  of 
ISD  and  CPO  in  Wayne  County, 
Michigan  (Northville)  or  other  pohits 
mutually  agreed  to  by  the  parties  fh>m 
time  to  time.  It  is  maintained  that  ISD 
would  store  the  gas  and  redeliver 
equivalent  volumes,  exclusive  of 
coinpressor  fuel,  to  ANR  and  CPCO  for 
WCM's  account  at  the  intercpnneetian 
between  the  facilities  of  ISD  and  ANR  in 
Washtenaw  County.  Michigan  (Willow 


m 

Run):  the  interconnection  between  the 
facilities  of  ISD  and  ANR  in  Mecosta 
County,  Michigan  (Woolfolk):  the 
interconnection  between  the  facilities  of 
ISD  and  CPCO  hi  Wayne  County. 
Michigan  (Northville):  or  other  pohits 
mutually  agreed  to  by  the  parties  from 
time  to  time. 

It  is  asserted  tfiat  as  consideration  for 
providing  the  storage  service.  ISD  would 
receive  48.86  cent  per  Mcf  of  storage 
contract  demand  pursuant  to  Rate 
Schedule  &«  and  44.72  cent  per  Mcf  of 
storage  contract  demand  pursuant  to 
Rate  Schedule  8-7.  It  is  stated  that  such 
revenues  received  by  ISD  would  be 
refijtided  to  ISO's  customers  hi 
accordance  with  Article  DC  of  the 
Stipulation  and  Agreement  approved  by 
the  Commission's  Letter  Order  issued 
January  11. 1985.  hi  Docket  No.  RP84-13- 

ooa 

Comment  date:  July  5. 1988.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

7.  AxUa  Energy  ResQUicea,  Divisioa  of 
Awkloc. 

(Docket  No.  CP88-37»-00OJ 

Take  notice  that  on  May  5. 1988.  Arkla 
Energy  Resources  (AER),  a  division  of 
Arkla,  bic  P.O.  Box  21734,  Shreveport 
Louisiana  71151.  filed  Ui  Docket  No. 
CP86-37e-000  an  application  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act  for 
authorization  to  construct  and  operate 
21  sales  taps  for  the  deUvery  of  natural 
gas  to  right-of-way  grantors  and  to 
continue  to  operate  transmission 
faciUties  consisting  of  54.8  miles  of  8- 
inch  pipeline  which  were  installed  under 
Natural  Gas  Policy  Act  Section  311 
authorization,  all  as  more  fully  set  forth 
in  the  application  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

AER  proposes  to  install  the 
interconnecting  taps  and  related 
facilities  in  order  to  deliver  gas  to 
Arkansas  Louisiana  Gas  Company 
(ALG).  also  a  division  of  Arkla,  Inc..  for 
resale  to  new  residential  and 
commercial  customers  in  Desha  and 
Arkansas  Counties,  Arkansas.  It  is 
estimated  that  the  cost  of  each  tap 
would  be  S&l.SOO.  H  is  stated  that  AER 
would  deliver  to  ALG  up  to  440  Mcf  on  a 

Kak  day  and  19,710  Mcf  on  an  annual 
sis.  AER  states  that  without 
authorization  for  the  tap  faciUties.  the 
customers  would  be  forced  to  use 
propane.  It  is  asserted  that  the  gas 
would  come  from  AER's  system  supply, 
which  is  more  Aan  adequate  to  serve 
the  customers,  and  that  AER's  existing 
customers  would  not  be  adversely 
affected.  "    •. 


r*'^^?1 


AER  alsa,requests  7(c)  authorization 
for  thseaatfaued  operation  of  Unie  TM- 
10  in  order  for  tfieiiiie  to  be  used  in 
interstate  cMHneroe  lor  the  delivery  Of 
gas  16  the  right-of-way  grantors.  It  is 
explained  that  Line  TM-10  was  installed 
hi  1986  pursuant  to  section  311  of  the     . 
Natural  Gas  Policy  Act  in  order  to 
permit  ALG  to  transport  up  to  10,000 
Mcf  of  gas  per  day  to  a  paper  mill 
owned  by  Potlatcfa  Corporation !  . ,       ' 
(Potlatcb)  near  Ro«^er,  Arkansiisl  h\i 
asserted  diat  AER  proposes  to  continue 
the  ttan^iortatipn  for  Potlatch  under 
Sectioii  311  authorizatioii. 

Comment  datt:  June  10,.  1988,  in 
accordance  with' Standard  Paragraph  F 
at  the  end  of  this  notice. 

8.  TnmkUne  gas  Company 

[Docket  No.  CPR4-7ao-003) 

Take  notice  that  on  May  3, 1988. 
Triinkline  Gas  Company  (Trunklhie). 
P.O.  box  1842.  Houston.  Texas  77001. 
filed  in  Docket  No.  CP84-760-003  a 
petition  to  amend  the  order  issued  June 
7. 1985.  in  Docket  Nos.  CP84-76O-0a0 
and  CP84-780-001.  pursuant  (o  section 
7(c)  of  the  Nahiral  Gas  Act  So  as  to 
authorize  Trunkline  to  convert  its 
transportation  service  for  Amoco  Gas 
Compapy  (Amoco)  from  a  firm  basis  to 
an  interruptible  basis,  all  as  more  fully 
set  forth  in  the  jietition  to  amend  on  file . 
with  the  Commission  and  open  to  public 
inspection. 

Trunkline  states  that  it  is  presently 
authorized  to  transport  up  to  5,000  Mcf 
per  day  of  natural  gas  on  a  firm  basis  for 
Amoco  from  a  point  of  receipt  in  South 
Timbalier  Block  161.  offshore  Louisiana, 
to  the  interconnection  between  the 
facilities  of  Amoco  and  Trunkline  near 
Katy,  Waller  County,  Texas.  Trunkline 
further  states  that  Amoco  has  requested 
that  this  service  be  converted  from  a 
firm  basis  to  an  interruptible  basis. 
Trunklhie  states  that  it  would  charge 
16.01  cents  per  decatherm  of  gas 
transported,  less  0.7  percent  fiiel  usage 
and  unaccounted  for  line  loss  and  less 
plant  reduction  if  gas  is  processed. 
Trui^iae  states  that  it  would  begui  the 
intemiptible  service  on  the  first  day  of 
the  month  Rowing  the  date  that  the  ' 
Commission  issues  the  amended 
certificate  appUed  for.  It  is  stated  that    ' 
the  volume  of  gas,  and  the  receipt  and 
delivery  points  will  remain  the  same  as 
previously  authorized. 

Comment  date:  June  la  1968,  in 
accordance  with  the  first  subparagraph 
of  Standard  Pai99capbFa|ihe  end  of  . 
this  notice.  "*•..- 
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9.  KN  Eneisy.  Inc.'  NwtlMttn  tJtUities^  I^ 

[Dockjst  No.  CP87-«3arO07). 

Take  notice  that  on  May  6. 1988,  KN 
Energy.  Inc.  (KNJ  and  Northern  UtilitieSi 
|Qe.(NUI).PO. Box 25265, Lakewood^  ■ 
Colorado  80^5.  filed  in  Docket  No. 
CP87-432-007  a  joint  petition  to  amend 
the  order  issued  October  30, 1967.  in 
Docket  No.  CP87-432-006  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act  so  as 
to  authorize  the  continued  exchange  of 
natural  gas  for  an  unlimited  term,  all  as 
more  fully  set  forth  in  the  petition  to 
amend  which  is  on  filed  with  the 
Commission  and  open  to  public 
inspection. 

KN  and  NUI  state  that  by  the  above 
order,  they  were  authorized  to  engage  in 
the  exchange  of  natural  gas  between 
two  gas  supply  areas  in  the  State  of 
Wyoming.  It  is  further  stated  that  NUI  a 
Hinshaw  pipeline  regulated  by  the 
Wyoming  Public  Service  Commission, 
was  granted  a  limited  jurisdiction 
certificate  to  the  extent  necessary  for  its 
participation  in  the  exchange. 

KN  and  NUI  state  that  t^e  exchange  is 
governed  by  a  Gas  Exchange  Agreement 
(Agreemenf)  dated  June  2S,  1^7.  KN  and 
NUI  fiirther  state  tha  t  the  Agre^ihent 
provides  for  a  primary  term  of  15  years 
from  the  first  day  of  die  month  following 
the  date  of  the  first  delivery,  and  from 
year  to  year  thereafter.  Despite  the  long 
term  nature  of  the  gas  exchange 
between  KW  and  NUI,  KN  and  NUI 
state  that  the  Commission  Umited  the 
term  of  the  certificate  authorizations  for 
KN  and  NUI  to  a  term  of  one  year  from 
the  issue  date  of  the  order  m  Docket  No. 
CP87-432'aX),  or  until  KN  accepts  a 
blanket  certificate  purstmnt  to  Section 
284.221,  whichever  first  occurs. 
Likewise,  the  authorization  granted  NUI 

fea8  also  Ihnited  tO:  a  term  of  one  year 
om  the  date  of  th^  order  in  that 
proceeding,  imless  KN  accepts  a  blanket 
certificate  during  that  time.  If  KN  does 
accept  a  blanket  certificate,  NUI's 
certificate  shall  be  unlunited  ht  time. 

KN  and  KUI  request  that  their  existhig 
one  year  certificates  be  amended  to 
provide  for  an  unlimited  term 
authorizing  the  continued  exchange  of 
natural  gas  suppUes  between  their 
natural  gas  supply  sources  and  facilities 
in  the  State  of  Wyoming. 

Committee  date:  June  10, 1988;  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice.-  -  -•  i»-'  <  •••vi^-'t  L'-. 

10.  Pelkan  Interstate  GMSystMjii,^ 

(Docket  No.  a*8fr-374-O0p]    , 

take  iH»tlciB  that  on  May.4,,l08a  .' 
Pelican  Interstate  Gas  System  (Pelicai^,.. 
ICW)  Smith  Street,  Suite  3075.  Houston. 
Texas,  77002.  filed  in  Docket  No.  CP88- 


374-000  «i|  appUcation  pursuant  to 
Section  7(c)-  ot  tiie  Nehii^  Gas  Act 
requesting  authorization  to  transport    . 
natural  gas.  on  aft.interruptible  t^is.  for 
the  amount  of  E}pconCojporation 
(Exxon),  all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with' the 
Commission  and  open  to  public 
inspection. 

Pelican  states  that  it  has  entered  into 
a  Gas  Transporation  Agreement  dated 
March  11, 1988,  to  provide  on  an 
interruptible  basis,  transportation  of  up 
to  a  maximiun  of  30,000  MMBtu  per  day 
of  natural  gas  for  Exxon  for  a  primary 
term  of  one  year  ending  March  11, 1989, 
and  continuing  month  to  month 
thereafter. 

.Pelican  indicates  it  would  receive 
volumes  of  gas  for  the  accoimt  of  Exxon 
at  the  existing  subsea  interconnection  of 
Pelican  and  Exxon  in  High  Island  Block 
129,  offshore  Texas.  Pelican  proposes  to 
transport  and  redeliver  sech  gas  at  the 
existing  onshore  terminus  of  Pelican's 
pipeline  facilities  located  at  the  Mobil 
Cameron  Meadows  plant  in  Cameron 
Parish,  Louisiana. 

Pelican  porposes  to  charge  Exxon  a 
transportation  fee  of  three  and  three- 
tenths  cents  (3.3  cents)  per  Mcf  of  gas 
received  for  transportation.  Pelican 
states  that  this  is  its  currently  efiTective 
transportation  rate  in  its  Rate  Schedule 
No.  1  of  its  FERC  Gas  Tariff,  Original 
Volume  No.  1. 

Comment  date:  June  10, 1988.  m 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

11.  Energy  Maiketuig  Exdiange.  Inc. 

[Docket  No.  CI8»-42S-001) 

Take  notice  that  on  May  12, 1988, 
Energy  Marketing  Exchange,  Inc.  (EME) 
of  2500E.T.C.  Jester  Boulevard,  Suite 
825,  Houston,  Texas  77008,  filed  an 
application  pursuant  to  section  7  of  the 
Natural  Gas  Act  and  the  Federal  Energy 
Regulatory  Commission's  (Commission) 
regulations  thereunder  for  amendment 
of  its  blanket  limited-term  certificate 
with  pregranted  abandonment 
previously  issued  by  the  Commission  for 
a  term  which  expired  March  31, 1988,  to 
extend  such  authorization  for  an 
imlimited  term,  all  as  more  fully  set 
forth  in  the  appUcation  which  is  on  file 
with  the  Commission  and  open  for 
public  inspection. 

Comment  date:  June  8, 1988.  ui 
accordance  with  Standard  Paragraph  J    ^ 
at  the  end  of  the  notice.        ,  -  .-  ;  i 

Staqdard  Paragraphs 

F.  Any  person  desiring  to  be  heard  <v 
make  any  protest  with  reference  to  said 
filuig  should  01)  or  before  the  coBunent 
date  file  with  the  Federal  Energy 
Regulatory  Commission.  825  Nordi 


Capitol  Street;  NR.  Washhigton.'  DC ' 
20426.  amotion  to  intervene  or  a  protest' 
in  accordance  with  the  requirements  of 
theCommission's  Rules  of  Practice  wid  ' 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural    '' 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  ot  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herehi,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the  '< 

certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or  ' 
notice  of  intervention  and  pursuant  to  '  ' 
Section  157.205  of  the  Regulations  under 
tiie  Nahiral  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of   - 
the  Natural  Gas -Act. 

Standard  Paragraph 

J.  Any  person  desiring  to  be  heard  or'  ' 
make  any  protest  with  reference  to  said 
filhigs'shot^on  or  before  the  comment  ' 
datable  witii  the  Federal  Energy 
RegulatcHy  Commission,  826  North 
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CapMol  Stomt.  WEr¥riiiMi^iw>  DC 
2CM2B-a  laotieB  to  iBtenMbrora  [ 
ia  accndancs  with  the  lequisaaaated 
the  Commisakin's  Kule»of  JEYactic»«a() 
Procedura  (18  CFR  3a&2U.  3«L2M^  All 
protests  ffled  widt  the  Canmisaioo  «*ill 
be  considered  by  it  in  delennining  the 
appropriate  action  to  be  taken  bat  iv^ 
not  serve  to  make  the  protaatants     { 
parties  to  the  proceediiag.  Any  perso^ 
wishing  to  become  a  party  in  any 
proceecEIng  hefem  most  Qe  a  petitiaB  to 
intervene  in  accordance  with  the 
Commission'a  rules. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advked.  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  &s  heaaa^ 
.D.I 


ArteM^  CatifamH,  CoiatMlDb  J 
Nevada  Utahi 


Acting  Suenkuy. 

(FR  Doc  «»-U7«7  FIM  VM-BK  «4ft  al^ 
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May  2a  lfla& 

Take  notice  that  the  fiottewii^  fiiii^ 
have  been  made  with  the  Coramisaioii: 

1.  iTnnaaa  Powar  and  U^  Ckwapaay 

[Docket  Na  ERa8-393-000] 

Take  notlca  tfut  on  May  13. 1988, 
Kansas  Power  and  Light  Comfiany  (KPLj 
tendered  for  filing  a  newly  executed 
renewal  contract  dated  April  19, 1988, 
with  the  Gty  of  Troy.  Troy.  Kansas  Sor 
wholesale  electric  service  to  that 
cominunity.  KPL  states  that  this  contract 
provides  essentially  for  a  ten  year 
extension  of  the  original  terms  of  the 
presently  an)roved  contract  The 
proposed  effective  dale  is  August  1, 
1968.  In  addition.  KPL  states  that  copies 
of  the  contract  have  been  mailed  to  the 
City  of  Troy  and  the  State  Corporation 
Commission. 

Comment  date:  {une  fi,  1988,  in 
accordance  with  Standard  Paragraidi  E 
at  the  end  of  this  notice. 

2.  Utah  Powat  ft  light  Company 

[Docket  No.  ER88-11»-001] 

Take  notice  that  on  May  9, 1988.  Utah 
Power  k  Uf^t  Company  tendered  for 
filing  a  refund  report  with  a  summary 
sheet  of  individual  customers  data.  The 
refunds,  calculated  retroactively  to  July 
1, 1987  without  interest  were  applied  as 
a  credit  to  the  Customer's  mondily 
billings  with  the  exceptions  of  the  Town 
of  Levan  and  St  George  City. 

Copies  of  this  filing  nave  oeen  served 
upon  the  affected  wholesale  customers 
and  on  the  state  commissions  of 


accacdance  wilh 
atthecMleltlda 

S.  TncaoQ  Electric  Powar  Company 


(Docket  Na  BBIB  JM  tOO] 

Take  notice  that  on  May  16. 1968; 
Tucson  Electric  Power  Company 
(IVicsaa)  tendered  for  fiUng  pvnmnt  to 
i  35.12  of  IB  Code  of  Federal 
Regidations,  an  agreement  entitled 
'Aicson-Nevada  1068  00  Short  Tenn 
Seasonal  Energy  Agreement  between 
Tucson  Electrk:  Ptmer  Compooy  and 
Nevada  Power  Company.      :  v .  ^  - 

Copies  of  this  filing  have  bin  servad 
upon  afl  parties  affected  by  this 
proceetfing. 

Commeat  dbter Jime  61 1968,  io 
accerdamce  with^Standard  Pamgrairii  B 
at  the  end  of  this  notice. 

4.  PufaHc  Sanrioe  Ceeoiiaay  aff  Haw 


(Docket  Na  ERae-38S-O0Or 

Take  notice  that  on  May  la  IMB^ 
Public  Service  Cempaiv  of  New 
Haa^tsbire  (PSNIQ  teadened  for  fiUn^ 
with  the  Commiaaion  revised  rate 
schedule  sheet*  providjag  for  a  seceod 
delivecy  point  to  the  T«wb  of 
Wolfeboro.  New  Hampshire 
(Wolfeboro).  PSNH  proposes  an 
effective  date  of  May  1, 1968. 

PSNH  states  that  the  second  deKvety 
point  is  required  n  order  to  implement 
an  arrangement  mth  Wolfeboro 
whereby  PSNH  is  to  purchase  capacity 
and  energy  fit>m  diesel-generators 
owned  and  operated  by  Wolfeboro. 

PSNH  further  states  that  no  changes 
are  proposed  to  tiie  rates  diarged  to 
Wolfeboro  under  the  rate  schedule,  that 
Wolfeboro  concurs  with  the  proposed 
change,  and  that  a  copy  of  the  filing  has 
been  served  upon  Wolfeboro. 

Comment  date:  June  6, 1988.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  document 

5.  Padfic  Gas  and  Elactik:  Cosopany 

(Docket  No.  BR88-397-000) 

Take  notice  that  on  May  16, 1988, 
Pacific  Gas  and  Electric  Company 
(PG&E)  tendered  for  filing  a  revision  to 
FERC  Rate  Schedule  84.  The  revision  is 
the  incorporation  of  the  Interim 
Combustion  Turbine  Settlement  with  the 
Interconnection  Agreement  between 
PG&E  and  the  Northern  California 
Power  Agency  (NCPA).  The  revision 
will  resolve  an  ongoing  billing  dispute 
between  PG&E  and  NCPA  and  mAes 
the  following  changes  to  FERC  Rale 
Schedule  84: 


the  lata  appandbc  to  Aa  intacoonnactiott 
Agreemmt: 

2.  Lamiiaji  rhangew  «e  saade  in  Rale 
Schedule  D  of  the  rate  appendix  to  the 
Interconnection  Agreement;  and 

3.  Exybil  A-4  is  modifiad. 

PGftB  haa  reipiasted  waiver*  to  attow 
these  chaaseato  be  oiade  affective 
relroaeti»a)y  to  Kumary  1. 1966^ 

Coptea  of  fliis  fiUng  have  been  served 
iqxm  NCPA  and  the  CaBfomfa  Public 
UtihtiesCoiBariadoa.  In  addMon.  copies 
of  this  fillip  are  availabta  for  pohlic 
inspection  in  a  convenient  form  and 
lAm  dmiag  aniiaT  boaina**honr*  at 
FG^GeMcalOIBee  in  Sm  Rrandsco 
and  PGaAT*  «^arrimwnto  Valley  Regkmal 
Office  in  ^wramento^ 

CoBMBeiif  dbter  Jmia  8. 18661  in 
aocQitlaBta  wMf  Standant  Paragraph  8 
at  tile  end  ot  ads  notice. 

«.  CoaMdiGUI  light  dnd  Power 
Company 

IDoekat  No.  ER8i-aw-(nt  ■ 

Take  notfee  that  on  May  la  1968, 
ConneetiCQt  Ug^t  and  Power  CoBspany 
(CLaf)  tendered  for  filing  a  proposed 
rata  sckedatB  with  respect  to  a 
Transmission  Service  Agreement 
(Agieement)  dated  Febraary  1. 1988 
between  (1)  CLftP  and  Western 
Massachuaett*  Electric  Company 
("WMECO".  together  with  CL&P  the 
"NU  Companiea'')  and  (2)  UNTTH.  Power 
Corp.  (UMTIL). 

CLftP  states  that  the  Agreement 
provides  for  service  to  UNIHL 
commencing  February  1. 1968,  for  the 
transmission  of  their  purchase  of  electric 
capacity  and  associated  energy  from  the 
system  of  the  Connecticut  Municipal 
Electric  Energy  Cooperative  (CMEEC) 
and  fi'om  entitlements  in  certain 
generating  units  in  which  CMEEC  has 
entitlements. 

The  tranamission  charge  rate  is  an 
annual  rat*  developed  in  aooordanca 
with  Appendix  A  and  Exhibits  I.  II  and 
m  thereto  (rf  the  Agreement  The 
monthly  transmission  chaise  is 
determLMd  by  the  product  fA  (1)  the 
appropriate  annual  tranamission  charge 
rate  (expressed  in  $/kW-year)  divided 
by  12,  and  (ii)  the  number  of  kilowatts  of 
capadty  and  energy  UNTTIL  purchases 
from  CMEEC  during  such  month.  Such 
transmission  charge  is  reduced  in 
recognition  of  payments  made  by 
UNTTIL  to  other  systems  alao  providing 
transmission  service. 

CL&P  requests  that  the  Commission 
waive  its  standard  notice  period  and 
permit  the  agreement  to  become 
effective  on  Febraary  1. 1968. 


WMECO  has  filed  a  certificate  of 
concurrence  in  this  docket. 

CLftP  states  that  copies  of  this  rate 
schedule  have  been  mailed  or  delivered 
to  CLftP.  WMECO,  and  UNITIL  (Exeter. 
New  Hampshire). 

CLftP  further  states  tiiat  tiie  filing  is  in 
accordance  with  Section  35  of  the 
Commission's  Regulations. 

Comment  date:  June  6, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Florida  Power  ft  Light  Company 

(Docket  No.  ER8ft-392-000] 

Take  notice  that  on  May  12, 1988. 
Florida  Power  &  Light  Company  (FPL) 
tendered  for  filing  an  Amendment 
Number  One  To  Short  Term  Agreement 
To  Provide  Power  and  Energy  By  Florida 
Power  &  Light  Company  To  Utility 
Board  of  tiie  City  of  Key  West  Florida 
and  Cost  Support  Schedules  C  D.  E.  F, 
and  G  (together  with  Cost  Support 
Schedule  F  Supplements)  which  support 
the  rates  for  sales  under  Amendment 
Number  One  To  Short  Term  Agreement. 

Under  Amendment  Number  One,  FPL 
and  Utility  Board  of  tiie  City  of  Key 
West  (Key  West)  have  agreed  to  revise 
and  extend  the  term  of  the  Short  Term 
Agreement  from  December  31. 1989 
through  May  28. 1992  and  to  establish  a 
maximum  demand  commitment  for 
service  to  be  provided  by  FPL  pursuant 
to  the  applicable  Rate  Schedule  tmder 
FK^'s  tiien-effective  FERC  Electric  Tariff 
upon  termination  of  the  Short  Term 
Agreement.  FPL  respectfully  requests 
that  the  proposed  Amendment  and  Cost 
Support  Schedules  C,  D,  E  F.  and  G 
(together  with  Cost  support  Schedule  F 
Supplements)  be  made  effective 
immediately.  According  to  FPL,  a  copy 
of  this  filing  was  served  upon  the  Utility 
Board  of  tiie  City  of  Key  West  Florida 
and  the  Florida  Public  Service 
Commission. 

Comment  date:  June  6, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Wisconsin  Electric  Power  Compeny 

[Docket  No.  ERB8-391-000) 

Take  notice  that  on  May  12. 1988, 
Wisconsin  Electric  Power  Company 
(Wisconsin  Electric)  tendered  for  filing  a 
transmission  service  agreement  with 
Wisconsin  Power  &  Light  Company 
(WPL).  The  agreement  provides  for  firm 
transmission  service  to  be  rendered  by 
Wisconsin  Electric  to  WPL's  retail 
service  territory  in  the  Village  of 
Deerfield,  Wisconsin.  It  would  also 
allow  Wisconsin  Electric  to  provide 


non-flrm  transmission  service  for  WPL 
when  the  345  kV  interconnection 
between  WPL  and  Commonwealth 
Edison  is  out  of  service. 

Wisconsin  Electric  requests  an 
effective  date  of  May  1, 1988.  According 
to  Wisconsin  Electric  WPL  joins  in  the 
requested  effective  date.  Accordingly, 
Wisconsin  Electric  requests  waiver  of 
the  commission's  notice  requirements  in 
order  to  allow  the  effective  date  to 
become  operative. 

Copies  of  the  filing  have  been  served 
on  WPL,  Commonwealth  Edison 
Company,  and  the  Public  Service 
Commission  of  Wisconsin. 

Comment  date:  June  8, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Sti-eet,  NE..  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LoisD.Cashell, 
Acting  Secretary. 
(FR  Doc.  8ft-11745  Filed  S-24-88: 8:45  am] 

MUMG  COOC  (Tir-OI-M 

IPro)*ct  No.  27111 

Northom  States  Power  Company; 
Existing  Licensee's  Intent  To  File  an 
Application  for  New  License 

May  24, 1988. 

Take  notice  that  on  March  22, 1988, 
Northern  States  Power  Company, 
licensee  for  Trego  Hydro  Project  No. 
2711  has  stated  its  intent  pursuant  to 
section  15(b)(1)  of  the  Federal  Power 
Act  (Act)  to  file  an  application  for  a  new 
license.  The  license  for  Project  No.  2711 
will  expire  on  March  31, 1993.  The 
project  is  located  on  the  Namekagon 
River  in  Washburr  County,  Wisconsin,  a 
navigable  waterway  of  the  United 
States. 

The  principal  project  works  currentiy 


licensed  for  Project  No.  2711  are:  (1)  An 
earth-concrete  dam  with  adjacent  earth 
embankments:  (2)  a  470-acre  reservoir  at 
normal  pool  elevation  100  feet  with 
negligible  storage  capacity;  (3)  a 
powerhouse  containing  two  generating 
units  with  a  total  installed  capacity  of 
1200  kW;  and  (4)  appurtenant  facilities. 

Under  section  15(c)(1)  of  the  Act  as 
amended  by  the  Electric  Consumers 
Protection  Act  of  1986,  each  application 
for  new  license  and  any  competing 
Ucense  applications  must  be  filed  with 
the  Commission  at  least  24  months  prior 
to  the  expiration  of  the  existing  license. 
All  applications  for  Ucense  for  this 
project  must  be  filed  by  March  31, 1991. 

Pursuant  to  section  15(b)(2),  the 
licensee  is  required  to  make  available 
current  maps,  drawings,  data  and  such 
other  information  as  the  Commission 
shall  by  rule  require  regarding  the 
construction  and  operation  of  the 
licensed  project.  See  Docket  No.  RM87- 
7-000  (Interim  Rule  issued  March  30, 
1987),  for  a  detailed  listing  of  required 
information.  A  copy  of  Docket  No. 
RM87-7-000  can  be  obtained  from  the 
Commission's  Public  Reference  Section, 
Room  1000.  825  North  Capitol  Street  NE, 
Washington,  DC  20426.  The  above 
information  is  required  to  be  available 
for  public  inspection  and  reproduction 
at  a  reasonable  cost  as  described  in  the 
rule  at  the  licensee's  offices. 
Loto  D.  Cashell, 
Acting  Secretary. 

(FR  Doc  88-11748  Filed  5-24-88;  8:45  am) 
WLLMO  COOC  nv-01-m 


Office  of  Hearings  and  Appeals 

Case*  Filed  During  Week  of  March  4 
Through  March  11. 1988 

During  the  Week  of  March  4  through 
March  11, 1988,  the  appeals  and 
applications  for  exception  or  other  relief 
listed  in  the  Appendix  to  this  Notice 
were  filed  with  the  Office  of  Hearings 
and  Appeals  of  the  Department  of 
Energy. 

Under  DOE  procedural  regulations,  10 
CFR  Part  205,  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 


JL-  ~       ■    - 


L   11—1     e«     ^I_ 


1    MI- 


/    V/J     .i»     Mn     1/M     /    1AfA<tnA.<1e 


Xlfl 


tK.    to^a    I  kL,.*^..^. 


>  Vai,S3«Na.  Wk  f 


tj»T  or  Cases  Received  BY  THE  Ofrce  OF  HEMMN68  AND  Apf«AL8 

(Week  Ql  Mtralia  thrauflUilMb  t1.  MtR) 


CM* 


MK7.19Ba. 


Mar.  7. 1988. 


Mar  8.1988. 


Mar  10. 1988. 


Mar.  10. 1988. 


Mar.  10. 1988. 


Mar.  11. 1988. 


Mar.  10.  1 


Mar.  10. 1968. 


Mar.  10. 1988.. 


Name  arKt  localiaa  of 


mgkM,  OCb 


&  Sona^  inc. 


NHwYOilt  ARMny.  NW^_ 


Awioco/tfwfana. 


Georgia. 


IN. 


..1  :.,..;■■.. 


PMrao*  Co..  WaaNnglon.  DC. 


SunOiCDi.WeBhingloo.OC 


TheHarahlOufalin. 


La  Paul  Oi  Co..  Troy.  OH 


Lone  Star  Oi  &  Chemical  Co..  Washing- 
ton. DC. 


Motai/MiddMown  Olt  Co..   Washington. 
DC. 


UMI 


CaaeNa 


i«W7-9 


K»M>1«8 


KER-0040 


RM21-188 


KEGMXOS 


KEF-0104 


KEF-0105 


KEF-Oier 


KEE-0160 


KEF-0106 


RF22S-18 


Type  01 


Oaeember  14,  1907  Dadaion  and  Ordar  iaanatf  to 
HS.  Soirards  &  Sons.  Ine.  (Case  No.  RR47-1)  re- 
ganfng  Vte  9mt%  ap|iica8on  for  refcaid  to  tw  Gary 
pwoeedtog  would  be  raodiied. 

ftpaar^'Or  an*  lnionMi8on  neQ0aal"OsnlaL  Iff  granted^ 
Tlie  Febniary  36,  1988  rwedow  of  tatomnction  Re- 
queat  Denial  iMuad  by  Oak  Ridge  Opantians  woytd 
be  rasdndad  and  Ms.  Culwar  «muU  reoeiwe  access  to 
Inf  orwetion  in  the  Oafc  ffidge  peraonnal  Bea. 

laqaaat  tor  Motfllcaliort/Raaciiswn  Iff  granted:  The 
Januwy  2S,  1988  Dedaton  and  Ordar  (Case  No. 
KE6-0026)  Isaead  to  New  Vortc  by  «w  Assistant 
Secretaiy  tor  Oanaaraalon  and  Renewable  Enargy 
dteafiptoving  Vie  Stated  propoead  uae  off  Sblpi>er 
«vaa  nonna  wotao  De  Mscnasa. 

NoMember  S.  1986  Oaeisiaii  and  Oidar  iaauad  l» 
Indiana  (Caae  Mo.  RQ21-211)  aagwdtog  Indteia's 
plan  tor  uae  of  Amoco  reftnd  monies  would  be  modi- 


tor  Special 


Iff  gnntodr  The  OffMoe  of 


f^nda  wMcff)  ware  < 
Secretary  tor  ConaervsMon 


Ifgnm. 


eipendMuraa  Idr  i 
prwed  by  ttte . 
andftonawabte  Enargy. 

ad:  The  OOceol  Neartaga  and  Appaiia  wouW  Svto^  i 
mant  Special  Refund  Piocedurea  punuant  to  10  CFR 
Part  205^  Subpart  V.  in  coanedton  wiOi  the  May  12, 
1987  Conaent  Order  entered  into  by  me  DOE  with  the 
Peonzoi  Company. 

impiomeniaBon  o*  specaa  neiun  rroceoures.  n  grani- 
edr  The  OfRoa  of  Hearinga  and  Appeala  wouM  imple- 
menl  Spedat  Rsftand  proceduraa  pwauani  to  tO  CFR 
Part  205,  Sufepart  V  to  connacion  wMh  the  Nowembar 
24, 1987  Conaem  Ontor  anlarad  Into  by  8)e  DOE  w«i 
the  Sun  Oi  Company. 

Appeal  of  an  Infamiatioo  RequoBt  OeoiaL  Iff  granted: 
The  March  4.  1988  Freedom  of  toffowaaticn  Request 
Denial  issued  by  the  Afeuquerqua  Operatona  Office 
would  be  rescinded  and  the  Herald  would  receive 
aooess  to  records  relating  to  the  award  fee  delermi- 
nalion  tor  Advance  Security  for  the  six-month  perioda 
endtog  Mwch  31.  1987  Md  Saptambar  3a  1987. 

Exception  to  the  Reporting  Requiramanta.  If  granted:  La 
PaulOi  Company  would  no  longer  be  required  to  ftl^ 
Form  EIA-782B  "Reseller/Retailers'  Monihiy  Petrole- 
um Product  Sales  Report". 

•mplementetion  of  Special  Refund  Procedures.  H  grant- 
ed The  Office  of  Mearinga  and  Appeals  would  imple- 
roenl  Special  Refund  IVocedurea  pursuant  to  10CFR 
Part  205.  Subpart  V.  in  connection  with  the  April  8. 
1987  Consent  Ordsr  enlsied  into  by  the  DOE  with 
Lone  Star  OH  A  Chanacal  Company. 

Request  for  ModWcation/neaciasion.  If  granted  The 
March  2. 1988  dtfarminatton  issued  to  Middletown  Oi 
Company  (Caae  Na  RF22&-1097e)  regarding  the 
firm's  Mobie  01  refund  application  would  be  resdnd- 


/  Vol  sa.  No.  im  /  Wedneaday.  May  25.  1988  /  Notkes 


USX  OF  Cases  Recoved  BY  THE  Office  OF  Hearings  AND  Appeals— Contkwed 

[Wealt  of  itacb  3  Itwougb  Mttch  1 1. 1988] 


Date 

Naaia  and  location  of  applicant 

caae  No. 

Type  of  eufamission 

Urn.  11. 1068 

Suffolk  County,  Long  istond,  NY,  Waahing- 

KFA-0168 

Appaal  of  an  Infcwnalion  Request  DeniaL  If  granted 

toaOC. 

Suffollt  County.  Long  Mand.  would  receive  access  to 

copies  of  any  records  relating  to  the  Shoreham  Nude- 

ar  Power  Plant  dated  December  1.  1987.  or  thereaf- 
ter. 
Appeal  of  an  tofonaaBon  Requeat  DeniaL  M  granted 

Mar.  11. 1988....... 

Suflalk  Coun^.  Loi«  island.  NY.  Long 

KFA-0te8 

iaiand,NY. 

Suffolk  County,  Long  Island,  would  receive  access  to 

. 

any  records  relating  to  the  Nuclear  Regulatory  Com- 
misston  rule  concerning  the  "Evahiation  of  the  Ade- 

1 

quacy  of  Off-Site  Energy  Planning  for  Nuclear  Power 

Plante  af  the  OpaiatiNg  Lksanee  Review  Stale  What* 

• 

State  and/or  Local  Gowarnments  Decline  to  Partici- 

pate in  Off-Site  Emergency  Planning". 

Mar  r.  1988     - 

Webb'a  Oi  Ooip..  RoanokB.  VA.. 

KEE-0161 

Exception  to  the  Reporting  Requirements.  If  granted: 
Webb's  Oil  Corporation  would  no  tonger  be  required 
to  fito  Fomn  EIA-782B  "Resellers/Retailers'  Monthly 

Petroleum  Product  Safes  Report". 

Rerjno  Applications  Received 

OMeakofMarch4thioughMaicb11.  1968] 


Date 


09/03/86-... 
09/03/86__ 


09/03/88.. 
03/06/88- 
03/08/88- 


03/09/88 

03/09/88 

03/04/88  thru  03/11/ 


03/04/88  thnj  03/11/ 
88. 


Name  of  refund  proceeding/Refund  Applicant 


Lett  Oi  Ca 

Watson  Ot.  loc 

Brown  01  &  Petroleum  Ca 

Root  River  OB  Co 

Penrod  OrUng  Ca 

Valley. 


E.M.  Lane  OB  Co.- 

Cnjde  OB  Refund  AppScations  Received., 

GuH  Oi  Refund  AppGcattons  Received 


Case  No. 


RF225-n008 

RF225-11007 

RF225-11006 

RF265-2611 

RF305-1 

RF139-173 

RF263-38 

RF272-40338     tteu     RF272- 

50238 
RF300-5764  thru  RF300-5808 


IFR  Doc.  88-11899  Filed  5-24-88;  8:45aml 
anxmo  cooc  MSO-01.M 


Cases  Hied  During  Week  of  March  25 
Through  April  1, 1988 

During  the  Week  of  March  25  through 
April  1, 1988.  the  appeals  and 
applications  for  exception  or  other  relief 
Usted  in  the  Appendix  to  this  Notice 
were  Hied  with  the  Office  of  Hearings 


and  Appeals  of  the  Department  of 
Energy.  Submissions  inadvertently 
omitted  from  earlier  lists  have  also  been 
included. 

Uader  DOE  piocedurai  regulations.  10 
CFR  Part  205,  any  person  who  will  be 
aggrieved  by  the  DOE  action  sou^t  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 


the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notioe  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings,  and  Appeals,  Department 
of  Energy.  Washingtim,  DC  20585. 

May  17, 1988. 

George  B.  Breznay, 

Director,  Office  ofMeorwgs  oftd  Appcfus. 


UST  OF  Cases  Received  by  the  Office  of  Hearings  and  Appeus 

IWeek  of  March  25  through  April  1 ,  19881 


Date 

Naaaaand  tocatnn  of  appNcant 

CaseNa 

Type  of  aubraission 

Uar  10. 1988 

■ 

RR225-20 

Requeal  tor  ModMcatort/Resoaaien.  If  granted  Tlw 

(Caae  No.  RF22S-10976)  wouW  be  rescinded,  regard- 
ing Mr.  Ratkff's  application  in  the  Mobile  Oil  Refund 
proceeding. 

V'-VA  «8f^.  Itt'f ' 


v<^f^.'i-J  -'T'  ''■ 


■!*^-  ;/;• 


Ust  0FCA8C8  Receiveo  BY  THE  OFFICE  OF  Hearinqs  AND  APPEALS— Continued 

[Week  o(  March  25  ttvough  Apd  1, 1968] 


NMwantf  local 

CaaaNa 

Typaofaubmiasion 

Dite 

Ion  Of  appicani 

llw.  25. 1908. 

MCO  Holdkiga.  Inc.  «  MGPC.  In&.  Wash- 

KFX-0061 

Supplemental  Order. «  granted:  The  Ofice  or^^Hewlngs 

InglonOC 

and  Appeels  teoukTaet  aaide  the  portion  o(  the  con- 

aenl  order  lund  atMwtable  to  cnjde  ol  violations  as  a 
erode  ol  pool  avaUbia  for  dMiuraement  pursuant  to 
10  CFR.  Pwt  205.  Subpcvt  V. 
Requeet  for  ModMcaHon/Reaciasioa  H  granted:  The 

Urn.  25. 1988 « 

MoU/Fianldin  County  Ot  Co.  Union  MO 

RR22&-24.  RR22fr- 

25          ^,-' 

Mwch  15.  1988.  d)Harmina«On  iasued  to  FranMin 

• 

County  01  Conv«iy  (CaMvMoa.  RF225-10999  A 
RF22&-t100(9  «wwld  tof.  rsaemded.  raganSng  the 

Ikin'a  apptoaHon  In  9)p  Mobto'  01  rsAaid  proceeding. 

Mv.  25. 1988  „„. 

MoM/Lunde  Fuel  i 

i  Ot  Supply,  Vaiey 

RR22S-21.  RR22S- 

naqueel  tar-ModNteattm/neadaaivk  Jf  gramad:  The 

Oty.NO. 

.    -n.i   ;.^ :',.    ■_  . 

.  8t.RF22»^23 

.  Mvch  I6h  1988.  deHfininaion  JasMad^to  lunda  Fuel 

'•  •;-..     • 

^ 

.«  OH. Supply  (Caaa  Moa.  .flF23^1tOD1.  RF225- 

. 

tiooe.  RF22S-11008>  wooM  ba  raadnded.  regardhg 

the  limi'a  appicaUbn  in  the  Moti  01  refund  proceed- 
ing. 

Request  for  ModMcation/Reacissioa  »  granted  The 

Mw.29. 1988..— 

Amooo/Cari^  Four 

Comora,  InCn  Waalv 

RR21>4 

in0ibn,tkl 

'•''■■    '  : 

M«ch  15.  1988.  Dedaion  and  Order  iaeued  to  Cari- 
bou Fow  Comers,  inc.  (Caaa  Na  RF21-12626)  would 

.  -.'J.'  •'■-.I?'-'. 

'•. 

be  modWed.  raganSng  the  firm'a  applcalion  for  an 

i 

Amoco  refund. 

Mw.  29. 1988 

Beta/Caribou   Four 
Lak«Cily.UT. 

CMIaiii^'^i^  Co 

Comers.   Inc..   SaN 

RR132-1 

Requeat  for  ModMcadon/Reacissioa  N  granlMt  The 
Mwch  13. 1988  Decision  and  Order  iaaued  to  Cartwu 
Four  Oomara.  ma  (Caaa  Na  RF132-2)  «vould  be 
modMeo.  ragarong  me  mna  appacaaon  m  uie  tseia 
Production  Company  refund  piuueedbig. 

Mar.  29. 1988 

nwnission.  Sacramon* 

KFA-0178 

Appeal  of  an  bifonnaion  Requeet  DeniaL  M  granted: 

to.CA. 

T?te  February  23,  1988.  Fraeoom  Of  mtonnatlon  Re- 

,,... ., 

, 

(ration  would  b«  raadndad  «id  the  Caliomla  ftiargy 
Commlsaion  would  raoalwa  aooaaa  to  InfoniiallQn  r^ 
ladng  to  the  Rewiaed  Draft  Long  Term  IMe^-Tle 

*■*:.  •  »:•' ..  ■ 

Acoeea  Polcy  iaaued  m  Deeambar.  1987. 

Mar.  31. 1988 

PROOiOgaNa^ME. 

ta—iJsii; ......... 

KEE-OIM 

ExoefMon  to  the  Refxvflng  Flequirementi   N  grantod: 

;■         •  ■^!V 

PRO  01  would  no  langar  be  i«)uirad  to  Me  fomi  EIA- 
782B  "Reeeler/Rettftors'  Monthly  Petroleum  Prod- 

ucts Saiee  ReporT. 

Apil  1.1988 

Aitnna  Phoenk,  AZ. 

KER-0041 

Requeat  for  ModMlcation/Raaciaaioa  W  granted  The 
December  1.  1987.  Dedaion  and  Order  issued  to 
Arizona  (Case  Na  KER-0041)  would  be  modKed. 
regardtog  the  state's  proposed  expenditures  for  the 
stripper  wel  funds. 

Refund  Appucations  Received 

[Week  of  March  25  through  April  1. 1988] 


Date  received 


3/30/88. 
3/30/88. 
3/30/88. 
3/10/88. 


3/28/68. 
3/28/88. 


4/1/88 

3/25/86  thro  4/1/88. 

3/25/88  thro  4/1/88. 


Name  of  refund  prooeedbig/Name  of  refund  appicani 


Frank  A.  Days  &  Sons 

Southem  CaMomia  Ediaon.. 
PacMic  Gas  A  Electric  Co-.. 


rionnem  Kevroieum.  inc.~. 

Behm  Family  Corp. 

Coastal  Tugs.  Inc. 

Amoco/inter-Trtie  Courtdl  of  Mtehigen. 
Cnide  01  ftofund  Appicelions  Receded- 


Gulf  01  Refund  AppMcations  Received.. 


Case  No. 


RF299-61 

RF272-00282 

RF272-00287 

RF265-2631 

RF139-174 

RFa05-5 

RQ251-443 

RF272-52265     thro     RF272- 

53089 
RF300-6100  thro  RF300-6244 


(FR  Doc  86-11700  Filed  S-24-88;  8:45  an] 


Cmm  FItad  DufInQ  WMk  of  April  1 
Through  April  8. 19M 

During  the  Week  of  April  1  tlirough 
April  8, 1988,  the  appeals  and 


applicatiena  for  other  relief  listed  in  the 
Appendix  to  this  Notice  were  filed  with 
the  Office  of  Hearings  and  Appeals  of 
the  Department  of  Energy.  Submissions 


todtoi  ReiMw  /  Voi.  53.  No.  lOl  /  Wednesday.  May  25.  IflBB  /  Noticea 


inadvertently  ontitted  bam  eai4ier  lists 
also  have  been  included. 

Under  DOE  procedural  regulatioas,  10 
CFR  Part  205.  any  person  who  will  be 
aggrieved  by  the  DOE  action  eought  in 
these  cases  may  file  %mtten  comments 
on  the  applicatioQ  within  ten  days  of 


service  of  notice.,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  aenice  of 
notice  is  deemed  to  be  the  date  of 
publication  of  Ifcis  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 


comments  shdl  be  filed  with  the  Office 

of  Hearings  and  Appeals,  Department  of 

Energy,  Waahinglon.  DC  205§5. 

May  17. 1988. 

Gaoisa  B.  besaajr. 

Director,  Office  f^ Hearings  and  Appetds. 


UsT  OF  Cases  Received  by  the  Office  of  Hearings  ano  Appeals 

fWMk  «( Apr.  1  ««oa0«  fl,  leee] 


Date 


Apr.  6. 1988.. 


I 


Apr.  8.  isae.. 


Name  and  ioation  o(  appicant 


Alan  J.  White  Potomac  UO. 


ttow  Yoik  PMraleum  Inc.  WaiMngton.  OC.. 


Chamttdes  &  GOqaMn.  WaaiUngtoo.  DC. 


■HefuM}  Appucations  nECEtveo 

IWeek  o(  Apr.  1 10  iji,  19883  ■  ..'v; 


4/4/88... 
4/4/88... 
3/X/M.. 
3/30/88.. 
3/30/88. 
3/30/88. 
3/30/88- 
3/30/88.. 
3/30/88- 


3/30/88- 


3/30/88.. 

3/30/88.. 
4/4/88-. 
4/4/88.-. 
4/4/a8_ 


4/4^88L 


Good 

Housekeeping 

Gas  Company. 
Wright*  s  Fonn 

Restaurant 
CamptMl 

Hausfeid. 
Cooper  Range 


Parker  Odlna 

Company. 
OiicfcMha  Fuel 

Supply,  Inc. 
Padre  Oriling 

Company. 
Mocanco 

DriKno,  Inc. 
Wes-Mor 

OcMirxi,  mc. 
Pool  Company 

Weelbume 

ONing,  Ina 
Unit  Corporation. 

Sawyer  OriMing 
ASarwioeiNC 

CacaaOrilhv 
Comparv- 

CooparaiiM 


NewVork 


<tesA 


HF265- 
2619 
RF277-90 


RF299-82 
RF2ea-«3 

RF272- 

11295 
B0272- 

12183 
RF  272- 

13480 
RF272- 

14020 
RF272- 

140Q9 
RF272- 

14146 
RF272- 

15809 
HF272- 

15845 
RF272- 

16228 
fl0272- 

16287 
R0272- 

10665 
f)S272- 

00023 
RS272- 

11832 
RS272. 


Tranim. 


flS2l2- 
00317 


CaaeNo. 


,  MVM)179 


KFX-0052 


KFA-0180 


Type  or 


Appeal  of  an  WormaSaw  Request  Oanial.  N  granted:  The  March  23. 
1986.  freedom  of  InlBiiwation  f^aquest  Oaoiai  tasMed  by  <he  Oirae- 
tor  of  Personnel  metM  be  reacMed  and  Alan  J.  White  wouU 
reoaiwe  access  lo  dwuwisnU  MMing  to  tie  taHner  meM  pay 
program. 

Supple— nial  Order.  If  granted:  The  Offkje  c*  Hearings  and  Appeals 
shaN  make  available  tar  dMribMlian  pMaeant  k3  10  CFR  P«t  206, 
Subpart  V.  tie  raawininu  crude  ol  onawtiaiuu  funds  in  the  New 
York  Petroleum  eaoow  aocounl 

Appeal  of  an  Infomwlion  Request  DeniA  'H  granted:  The  March  4, 
1968,  Freedom  of  Infonnation  Reqaaal  Oanial  issued  by  the  Office 
ot  Hearings  and  AppaalB  wouM  be  rsiandaJ  anl  Chamades  A 
Goldsiain  wouM  receive  access  to  infanwation  regarding  the  Tnie 
Cornpawioa, 


f^EFUfO  APPUCATKMS  RECEIVEO— 

Confinu6d 

fWeek  of  Apr.llO  a.  19881  ' 


Nimo  of  refund 

Date  received 

prooo6dtfig/ 
nameof  refund 

Case  No. 

4/4/88. 

EaslKenludky 

H55779- 

00418 

Ina 

4/4/88 

Arizona  Elec. 

RS272- 

Power 

09358 

Cooperatiye. 

4/4/88 

Northeast 

RS272- 

UiiliasServ. 

oeoee 

Company. 

4/4/88 . 

LadedeGas 

RS272- 

Company. 

09678 

4/4/88 

Cincinnai  Bell 

RS272- 

Tataphone 

05434 

4/4/86 

Southem  Bell 

RS272- 

Telepfione 

05717 

Company. 

4/4/88 

Citizens  Gas  & 

RS272- 

Coke  Utility. 

07233 

4/4/86. 

Pubic  Serviee 

RS272- 

Compwyof 

10686 

Indiana. 

4/4/66.- 

WnconsiaGas 

RS272- 

Company. 

11936 

4/4/88 

ConlrriHMa 

f»S272- 

Power 

00061 

Coopemtive. 

4/4/66 _. 

SunfkJwer 

RS272- 

Electric 

00332 

Coopeia6ve. 

4/4/66 

United  Power 

RS272- 

00345 

4/4/66 

Basin  Electric 

RS272- 

Power 

00349 

Cooperative. 

4/4/66 

Citizens  Utilities 

RS272- 

Company. 

00257 

4/4/96 

Dehnorva  Power.. 

RS272- 
002K 

Refund  Applications  Receiveo— 
Continued 

tWeek  or  Apr.  110  8.19681     - 


DaiereoeMed 


4/4/88.. 

4/4/88. 
4/4/86.. 
4/4/68. 

4/4/88.. 

4/4/88.. 
4/4/66.. 
4/4/68.. 
4/4/88. 


OtrAjnd 
proceeding/ 
name  of  refund 


BecMcA 


4/4/88 

4/4/88.. _„ 

4/4/88 „ 

4/4/86 

4/4/88  


Company. 
Artcansas 

Electric 

Cooperative. 
Wolverine 

PoiwarSuppty 

Cooperative. 
Gouff^em 

Mississippi 

Eiectnc 

Power. 
General 

Telephone 

Company,  Inc. 
Ben  of 

Pennsylvania. 
Iilirvikota  Power 

Cooperative. 
Bethel  Utilities 

Corporation. 
Brooklyn  Union 

Gas. 
Orange  & 

Rockland 

UtiRiies. 
San  Diego  Gas 

&Electrfc 

Compeny. 
Consolidated 

Edison 

Company. 
Lorig  Isiar^d 

Lighling 

Company. 
Commorwvealth 

Electric 

Compeny. 


Caaa  No. 


RS272- 
00056 


RS272- 
00030 

RS272- 
00352 

flS272- 
00121 


RS272- 
03787 

RS272- 

03220 
RS272- 

00096 
RS272- 

02638 
RS272- 

00515 
RS272- 

00286 

RS272- 
00285 

RS272- 
00283 

RS272- 
00264 

RS272- 
00298 
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Refund  Appixations  Re<^iveo-> 
Continued 

DMMk  of  A^.  1101.1988} 


Dn>reca>»ed 


4/4/88- 


4/4/88- 


4/4/88- 


4/4/88- 


4/4/88.. 


4/4/88- 


4/4/88- 


4/4/88- 
4/4/88- 


4/4/88.. 


4/4/88- 


4/«W- 


V4/88. 


4/6/88.. 


4/8/88- 


Maitf  Badrtc 
UmiM. 

^«    will    ll  ll     II    II 

uvmnags 
EtocMcUgM 
Cofiipmy. 

CaMieMMc 
Company. 


CoipflHon. 

EtocMca 
Gar 
NM^xvt  Etodnc 
Coiporalion. 

nSMMI  ClOCVIC 

UgM 
Company. 

HMRa  Powar  a 

Company. 


BacMc 

Company,  lnc> 
CaPTaiaphene 

Companiaa. 
Cofdowa  ElacMc 

GTE 

CofpOfvUon. 


lonpnonv  « 

Tatagrapiv 
waSMopana 

Company. 
Pakaifa  Senitea 

Stalioa 


C«MNa 


RS272- 
0026S 

RS272- 
00291 

I-- 

fl0308 
RS272- 


00290 


Refund  Appucations  Receivei>— 
Continued 

DMaak  oi  Apr.  1  to  8. 1988] 


Oatoracat»ad 

NamaolHitund 

nama^raSnd 

apptcanl 

CaaaNa 

1/22/88 

l/2?/W    

LauiaG.GuaMar. 

EartNydam 

Eitwanl  a  Gully.. 

OHralRahar 

Tanya 

Jotw  M.  BfOCll, 

Jr. 
Effckaon  Fwm..... 

Robavts  Fauns .... 

aalit. 
BaMdga/ 

aattr 
Palo  Pinto/ 

Maaaactai- 

CnidaOl 
Raftwd^ 

AppSea8ona 
Racafc^ad. 

GuMCytyund 

'  aaaaaiaflb-'  ^  ^^  - " 

RF272- 
42744 

V??/M 

42745 
RF272- 

1/22/18 

42748 

1/22/88. 

42747 

1/22/88 ^ 

1/22/88.    

42748 
RF272- 

42749 
RF272- 

1/22/88,  ;.n  ..     .1 

427S0 

RF272- 

427S1 

'.'■  ■'  i  .'•■>'■  _       .-   ■ 

4m/iMi, ', 

RQe-445 

^ii/«a.  . 

RQS-446 

4/1/88  ,    

RF272- 

MWV   ,. 

S3090 

4/8/88 

4/1/86 

INu 

Tlwu 
RF272. 
S40M 

RFaotK" 
82«5'- 
8wi 

RF900- 
6308 

RS272- 

8718 
RS272. 

07018 
RS272- 

14615 
RS272- 

1S005 

RF13»-175 

RS26S- 
2620 


USTOF  Cases  Received  by  the  Office  of  Hearings  and  Appeals- 

DMaak  o(  Apr.  8  Vaough  15. 1988] 


(PR  Doc.  86-n701  Filed  5-24-48;  8:46  ami 


CsMS  FMed  DurifiQ  Weait  of  April  8|  - 
1988,  ThrOMghApriilS,  1988 

During  the  Week  of  April  8  throu^ 
April  15. 1988,  the  appeah  and 
applications  for  other  relief  listed  in  the 
Appendix  to  this  Notice  were  filed  with 
the  Office  of  Heerings  and  Appeals  of 
the  Department  of  Energy. 

Under  DOE  procedural  regulations,  10 
CFR  Part  205,  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals.  Department  of 
Energy,  Waahington.  DC  20585. 
May  17, 196a, 

GeotfB  B.  Bmaay,  r.;)j'. 

Director,  OffloeofHearingtandAf^>e6t£ 


Apr.  11. 1966- 

A«ir.J2. 
Do. 


Apr.  14. 1W8. 


Do- 


Do. 


UMI 


rMRw  MM  ncaaon  oi  appacam 


Odahoma.  Oklahoma  Oly.  OK- 


iifrti'iii'aliii, 'i 


ApoK  Oi  Company.  WaaWngtoa  OC- 


ConaoUatod  Edtoon  Qompany  o(  Naw  York,  Inc.  «r 

m.,  rvmamftf^rK 


v.!)   •- 


■If',- 


-.■ij  <:. 


•■'■"^"'i 


Pacific  Qaa  6  BecMc  Compwiy,  Philada«pNa.  PA- 


Soi^ham  CaWomia  Edtoon  Comf^ny.  PiaadalpWa. 
PA. 


CaaaNo. 


KEG-0032 


KRX-0063 


KFR-0Q42 


RR272-0 


Ra272-e 


-l:^ 


Typa 


ravoon  rer  apacw  nanraaa-n  9'a"'aii:  ina  umoa  or  iioanngs  ana 
Appaato  apouirt' lawlaw  9w  propaaad  avparvJNuraa  fer  airlppof  was 
funds  adiloti  wara  djaappro^ipd  by  Iha  AaaMam  Soc  rotary  for 
ConaanMlon  and  RanaawMa  Enarmr. 

Sypplamantol  Ordar.  N  grantocfc  Th»  Man^  29, 1988  Spodal  Raport 
Onlar  Vwl  waa  laauad  to  >SpaK  09  Oompwiy  (Caaa  r4a  KRX-OOSO) 
womd  t»  modWad. 

fW^aai  lor  ModMteaMon/ftoadaaion.  N  orantod:  Tba  fMarcft  IS,  1086 
upoiaKin  anQ  (xoar  wncn  vapwfiaraaa  fawno  prooaouraa  nr  ma 
dMrtHtfonof  tfia eruda ol  paol m  ttw  Shal  CM  Compwy  Subpvi 
V  pfooaadki^ "(Ciaaa  Mo.  l^X*OO40|  woi4d'ba  modMlad  rogaixinQ 
Iha  cflabufaan^ant  of  onida  oV  funda  lo  ttia  Sialaa. 

flaquaal  for  ModMcaHon/Raaolaaloa  tf  ymiinil.  Tha  Aprt  8,  1908 
Oadaion  and  Omar  laauad  10  PacMc  Qaa  A  Bactrtc  Company  arac 
(Caaa  WOi.  WttTg-Mf  *  RS2ya-tjtt  Md  flS272-23)  wouM  ba 
modMad  laoifdnQ  footnoia  1,  taMofi  Inoludia  CafNomia  aa  amon^ 
ttia  flroup  of  SiMaa  app^faQ  for  lalaf  in  8iat  iwooaadha 

Raquaal  for  Mei9fc— an/niicliilon.  H  grvMad:  Tha  Mwcit  ia  1068 
Oadalon  and  Ordar  kauad  to  PadOc  Qaa  a  Badrtc  Oompwiy 
(Caaa  Na  RF272-267)  apoiiid  ba  fliodMlad  to  pamM  tt«a  ikm  to  pay 
■agB  laaa  anoaia'anaaa  wofii  oia  raiuna  approwao  m  vmi  uaciaion, 
lo  Iha  aKlani  ahNvad  by  Ha  atala  ra^ulplory  comnilaaioni 

Aaqiiaal  for  MotfUcaiton/nncHilart  If  grwHad:  Tha  AilMh  22. 1988 
Oaelaldri  and  (Mar  taauad  to  Soudiam  CaMcmia  Edtoon  Company 
(Caaa  No.  nrnz-^moM  ba  modladfo  panMl  M  imilo  pay 
18981  iMa  and  ai9ana8a  8om8ia  iwund  apprdvbdlfi  8iat  Oadaioni 
lo  ttia  aKiant  aMowad  by  Ha  i 
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USTOF  CA9ES  I^BCEivEO  «v -THE  OrncE  OF  HEAitt(«QS  AMD  Appeals— Conlnued 

IWaak  jH  Apr.  8  araugb  ISw  Me8] 


^r- 


Apr.  15,  1986- 


Nama  and  tocaflor^  o(  apfacani 


Clark  Om  a  ^ifininQ  'Oorporabon  af  ^,  Waaantoi^ 


CaaaNa 


KRO-0590 
ICRH-0990 


Typao( 


MoOona  lor  Oacovary  and  B4danaary  Haadng.  a  gnantod:  DiacxMary 
arauM  ta  granted  and  an  mMandary  tiaadng  mmM  ba  oonwanad  fei 
eonnacten  «Mh  ttw  Statamam  of  Ob|ac8ona  antaoMed  in  ratponaa 
to  a  fVopoaad  ReraadW  Ordar  iaaued  to  Oatk  OI  a  AaMi^ 
Coipocation  (Caaa  Na  KRO-0590). 


bate 
raoaiMd 

Namaofrahiad 

•afandappiDani 

CaaaNo. 

5/5/66- 

■nrnwumtMipoit 

RF225- 

Auttwrity. 

11016 

flvu 

RF225- 

11020 

3/16/67 

SaOQICMVMy 

RFass- 

2821 

7/6/67 

LG.  Vander  Work 

RF253-51 

4/6/88__. 

Parfai^lac 

RF26fr- 
2B27 

4/6/88 

FtonOer  AMnea.  Inc 

RF220-490 

4/8M8 

nQ251-447 

4/6/88 

CwdaOBRaluMl 

RRWa- 

0^ 

ApplicaiaaB 
Aaoaivad. 

54024 

4/15/66 

Ibai 

RF272- 

54607 

4/8/88 

GtdfOifMmd 

fvssa- 

ihni 

AppHcattona 

6307 

4/1 2M8 

fvaoo- 

6996 

4/12/66 — . 

atandar  Qi  Company : — 

BF265- 

2623   . 

4/12/66 

Ab^^^^  C^MMtf^rf 

RRas- 

2624 

4/12/66 

Richard  Fiocchi 

RF26S- 
2625 

4/12/88 

Cb^^^4  n AT 

RP265- 

2828 

Namaol/obJMl 

raoaiMd 

pfocaadbiQ/nafna  of 
lafknd  appicant 

CasaNa 

4/13M8 

Maiaaa8en.lnc.    . 

RF1S3-39 

4/13/88 

AlTiaaaMokaiaM 

RF22S- 

Sanioa. 

11010 

4/13/86-..-. 

RedioonaMoblSafvtoa-. 

RF225- 
11011 

4/13/88 

GanaTaMoblSarvlea..- 

RF225- 
11012 

4/13/68 

SaRSonaMotai 

RF225- 

Servica 

11013 

4/13/86 

BiTs  Moba  Servwa- 

RF22S- 

11014 

4/13/86 

Motw  UobSSaraioa  .-...- 

RF225- 
1Kh5 

4/13/86 

Roo-tMobiSanioa..     . 

RF22S- 

11016 

4/13/86 

RF225-' 

11017 

4/13/66    1. 

Conainictioa 

RFa05-6 

4/14/66 

Jimmy't  SkaSy  Station .... 

RF265- 

2828 

4/14/86 _ 

Riiey-s  SkaNy  Station — 

RF265- 
2829 

(FR  Doc  88-11702  Fikd  5-24-6%  MS  am] 


Caaaa  FNad  Ourtng  Waak  Of  April  IS 
Thraui^  April  22, 1988 

Duriflg  the  Week  of  April  15  through 
April  22, 1088,  the  appeals  and 
applications  for  exception  or  other  relief 
listed  in  the  Appendix  to  this  Notice 
were  filed  with  the  Office  td  Hearings 
and  ^ipeals  of  the  OqMntiaent  of 
Energy. 

Under  DOE  prooedwal  regulations.  10 
CFR  Part  205,  any  person  who  wrill  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  die  application  within  ten  days  of 
service  of  notice,  as  pteacribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  peraon  of  actual 
notice,  whichever  occurs  first  Ail  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy,  Washmgtn.  DC  2058S. 
May  17.  loea 
Geoiga  B.  Brainay, 
Director,  Office  of  Hearings  oadAppeak. 


USTOF  CASES  f^eCEtVGO  BY  THE  OFHCE  OF  HEARINGS  AND  APPEALS 
IWaak  o(  Apr.  IS  Ovough  22, 19861 


t^.  IB.  1066.. 
Apr.  2a  1966- 

Apr.  ^1.19e6- 


Name  and  kxaAon  of  applicani 


Sock  Oi  Company.  Hi«arstOMm,  MO- 
Glen  Mtnar.  SaaMa,  MA 


JanyO. 


aaiond,OK. 


Oaaatto. 


KEE-Oias 


KFA-0161 


lffA-0«82 


Typa  of  aubmiaaton 


Exoapaon  to  tha  Rapor6ng  RaQuiramanta.  If  Qramad:  Bock  OS  Conv 
pany  wadd  no  tanger  ba  laquind  to  ito  Fomi  ElA-7e2B,  "Ra- 
aaSar/Ratoilars'  Momhly  Pabolaym  Producta  9*laa  Raport." 

Appaal  of  an  Information  naquaal  Danial.  If  gcanlad:  Tha  Match  23. 
1968  Fraadocn  of  informaiion  ^tnrmA  OarM  iaauad  by  the  Atiu- 
<|iiaraoa  Oporationi  08toa  anidd  to  vaacindad  and  Gton  Mkiar 
anuM  racakw  acoaaa  to  tha  irinatoa  of  a  maatiQ  Itald  on  the 
TfUwua 

Appetf  of  an  Information  Raquast  DanW.  If  granlad:  Tha  Freadom  of 
Information  Raqueat  Danial  iaauad  by  Via  toapaclor  Garwrtfa 
Offkaa  woukf  be  Madnded,  and  Jany  O.  Campbai  «ouM  iaca»m 
aooaaa  to  a  complete  copy  of  an  awaa^oafion  of  8ia  Soidhwait 
PoMMT  Administratton  compfetad  in  Oeoambar  1967. 


TV.* -J  -_: 


r  ?Jii%' ' 
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'6m 

NMWOfrallMtf 

prooMdktanMM  o( 

CaaaNa 

- 

fMund  ap(i8canl 

5/23/8S— 

AMhgf  r>n,n(,,,.  ,    „ 

»#22S- 

11021 

2/22/8S. 

AffloocKGcand  Travarse 
BMd     ofdMM 

Ra?51-448 

and  CWppw    : 

,  ■    1 

IndMia. 

4/11/86 

DUboiaQafaaa 

2630 

4/18/88. 

Chaalon  01  Coinpany  -... 

RF238-86 

4/18/88 

Cruda  01  ralund 

RF272- 

INw4/ 

appfcatlona  rocat»ad. 

54886 

22/80. 

RF272- 
S4800 

RF272- 
48281 

WW 

nf272- 

48623 

4/18/88 

QuHOIrafund 

RF300- 

Ihnj4/ 

ippfcrtons  recdivwl 

8380  ttmi 

22/88. 

RfSOO- 
6488 

4/20/88 

NaWtayDMrict 
Company. 

RF282-6 

4/22/88. 

CMaiiw  Cnumy  Qaa 
Company. 

RF253-52 

(FR  Doc  88-11703  Filed  5-2S-88: 8:45  am) 
I  COCK  a«w  ai-M 


I  ol  D«cMon«  and  Orders  i 
During  ttia  Weak  o(  Marcti  M  THraogh 
Apft  1.  IMS 

During  the  week  of  March  28  through 
April  1. 1988,  the  dedaiona  an^  orders 
sununarizied  below  were  issued  with 
respect  to  appeals  and  applications  for 
exception  or  other  relief  with  the  Office 
of  Hearings  and  Appeals  of  the 
Department  of  Energy.  The  foUowring 
summary  also  contains  a  list  of 
submissions  that  were  dismissed  by  the 
Office  of  Hearings  and  Appeals. 

APPEAL 

/emica  D.  Culver,  3/28/88,  KF/^-0168 

Jessica  D.  Culver  filed  an  Appeal  from 
a  denial  by  the  Assistant  Manager  for 
Administration  of  the  Oak  Ridge 
Operations  Office  of  a  Request  for 
Information  that  sIm  submitted  under 
the  Freedom  of  Informatioo  Act  Hie 
Appellant  requested  copte*  of  . 
dommeats  coocemiiqi  aUegatioos  that^^ 
she  ueed  controlled  substances.  Ib 
considering  the  Appeal.  theTKK  found  . 
ftat  reasonable  aewch  was  (nade  for 
responsive  documents  and  that  8uch 
documents  could  not  be  located.       [ 
Accordingly,  the  Appeal  was.draiaa 

Remedial  Older  ] 

TttooHU  p.  Reidy,  Inc..  4/1/88.  HROi 

...  0062 

Thomas  P.  Reidy.  Inc.  objected  to  a- 
Proposed  Remedial  Order  alleging  that 
during  the  period  November  1, 1973 


thoou^  May  31, 1975,  Reidy  chained 
prices  for  certain  refined  petroleum 
products  that  exceeded  the  permissible 
prices  permitted  under  tiie  provisions  of 
die  Mandatory  Petroleum  Mce 
Regulations.  After  considering  Reidy's 
objections,  the  Office  of  Hearings  and 
>^>peals  concluded  that  (i)  the  ERA 
properly  accounted  for  the  firm's 
exdiange  transactions  in  determining 
the  firm's  inventory  valuation,  and  (ii) 
the  ERA  was  correct  in  its  determination 
that  Reidy  had  not  made  the  requisite 
showing  diatit  was  entitled  to  any  non- 
phxlud'cost  Ihcreases.  The  OHA  found, 
however,  that  the  ov«rchaige  amount 
should  be  reduced  by  the  amount  of 
voluntary  refunds  made  by  Reidy  to  its 
customers  diving  Aprti  1974.  The  OHA 
also  determined  that  the  overcharges 
found  in  the  PRO  should  be  reduced  by 
an  additional  amount  because  Reidy 
was  correct  in  its  contention  that  it  did 
satisfy  the  requirements  of  the  new 
market  rule  with  respect  to  its  sales  of 
low  sulfur  residual  fuel  oil.  With  these 
modifications,  the  PRO  was  issued  as  a 
final  Remedial  Order  and  Reidy  was 
directed  to  pay  $8.3  million  plus  interest 
to  the  DOE  to  compensate  for  its 
violations. 

Petitiao  for  Spedal  Redrasa 
Oregon.  4/1/88,  JCEG-0029 

1W  OHA  issued  a  Decision  and 
Order  (tonceridng  a  Petition  for  ^lecial 
Redress  filed  by  the  State  of  Oregon. 
Oregon  sought  approval  to  use  Stripper 
Well  funds  for  a  project  which  the 
DOE'S  Assistant  Secretary  of 
Conservation  and  Renewable  Energy 
held  to  be  taioonsistent  with  the  terms  of 
the  Stripper  Well  Settlement  Agreement 
The  OHA  appsoved  the  State's  proposal 
to  use  $887,813  fbr  the  Lane  Transit 
District  bos  maintenance  facility 
program.  The  OHA  determined  that  the 
project  would  result  in  increased  energy 
conservation  and  efficiency,  would  have 
a  restitutionary  impact  on  the  driving 
populace  of  the  State,  and  was  part  of  a 
large,  well-balanced  public 
tranqiertadon  program.  Furthermore, 
the  CffIA  found  that  Oregon's  program 
Waatpermisatble  under  the  terms  w  }im 
Settlement  Agreement  and  OHA ; 
prededehL  Acconyngly.  Oregon's 
Petltlorrfor  Speciat'Redress  WOB  V 
approved. 

Request  for  Exoeption 

Delgado  Oil  Company.  3/30/88,  KEB- 
0155 
Delgado  Oil  Company  filed  ah 
AppUcatioA  for  Exception  from  the 
requirement  diat  it  file  Form  EIA-7B2B. 
entitled  "ReeeUecs^etailers'  Monthly 
Petroleum  Product  Sales  Report"  In 


consideriog  the  request  the  DOE  found 
diat  Delgaoo's  reporting  burden  was  not 
significantly  diffmot  ^m  that  of  other 
finai  parddpatfaig  hi  the  EIA-782B 
survay.  Accordingly,  exertion  relief 
was  denied 

Supplemental  Order 

i4/>ex  Oil  Company.  3/29/88.  KRX-0050 

The  Associate  Director  of  the  OHA 
issued  a  Spedal  Report  Order  (SRO)  to 
Apex  Oil  Company.  The  SRO  required 
the  firm  tO  supplj^  information 
concerning  its  lalea  of  oude  oil  for 
periods  prior  to  and  subsequent  to  the 
audit  iieriod  of  a  RendediiBl  Order  issued 
todiefirtn. 

Reftmd  AppUcatioDS 

Conoco  Inc/Chtunbley  &  Jones  Oil.  3/ 
28/88,  Rf220-394 
The  DOE  issued  a  Supplemental 
Order  to  ChumUey  ft  Jones  Oil  (CftJ), 
determining  that  the  firm  had  been 
erroneously  granted  a  refund  for  motor 
gasoline  that  It  had  obtained  on 
consignment  bom  Conoco.  Accordingly, 
C&J  was  instructed  to  remit  $188  in 
principal  and  $75  in  interest  to  the  DOE 
for  deposit  into  the  Conoco  escrow  fund. 

Dorchester  Gas  Corp/Col  Kan  Propane 
Service.  3/28/88.  RP2S3-48 
Col  Kan  Propane  Service  filed  an- 
AppUcatlon  for  Refund  In  the  Dorchester 
Gas  Corporation  refund  proceeding, 
based  on  purchases  of  251,883  gallons  of 
Dorchester  refined  products.  Since  the 
value  of  the  applicant's  daim  did  not 
exceed  $5,00a  the  DOE  granted  it  a 
refund  without  requiring  a  showing  of 
injury.  The  amount  of  the  refund  was 
$2,378  in  principal,  plus  accrued  interest 
of  $854. 

Earih  Resources  Company /E.L  Morgan 
Company.  4/1/88.  RF239-7 
The  DOB  issued  a  Dedsion  and  Order 
concerning  an  Application  for  Refund 
filed  by  BL.  Morgan  Company  (Morgan) 
in  the  Earth  Resource*  Company  (ERC) 
spedal  refund  proceeding.  The  DOE  did 
pot  accept  Morgan'*  daim  that  it  was 
(ttspn^KHlioiutely  overcharged  by  ERC  > 
However,  Morgan  was  granted  a 
volumetrioraiwid  for  die  motor  gasoline 
and  diesel  fuel  that  it  directly  and 
.  indirectly  purchased  from  ERC  during  ; 
die  consent  order  period.  Morgan's  total 
refund  was  $178387,  representing 
$102,059  hi  prittdpal  and  $76,828  hi 
acchied  interest 

Elbert  Bright,  et  ai,  3/30/88,  RF272- 
4p88,etal. 
The  DOB  issued  a  Decision  and  Order 
grandng  refunds  from  crude  oH 
ov^dhar^  funds  to  43  applicants  based 
on  their  r^pectlve  purchases  of  refined 


petroleum  products  duriiig  iBe  peri<>d  ' 
August  19;  1973,  dirouMh  January  27, 
iy81.'Thtirty^ight  of  tt«  apiilica)ats  used 
the  products  for  v^ous  apriculh^ 
activities.  Of  the  Remaining  5  appUcants. 
4  were  businesses  which  used  the       ' 
products  in  vehicles,  and  1  was  a 
homeowner  who  used  fuel  oil  to  heat  her 
home.  Bad)  applicant  was  aii  end-user 
of  the  products  it  daimed  and  was 
therefore  presumed  injured.  The  sum  of 
the  refunds  granted  is  $3,778. 

Getty  Oil  Company/Bob's  Truck  Stop, 
Inc..  et  al.,  3/31/88.  RF265-512,  et  al. 
The  DOE  issued  a  Dedsion  and  Order 
concerning  Applications  for  Refund  filed 
by  three  resellers  or  retailers  of  products 
covered  by  a  Consent  Order  that  the 
DOE  entered  into  with  Getty  Oil 
Company.  Each  applicant  submitted 
information  indicating  the  volume  of  its 
Getty  purchased.  One  appUcant  was 
eligible  for  a  refund  belOw  the  $5,000 
small  claims  threshold.  The  two  other 
applicants  elected  to  limit  their  daims  to 
$5,000.  The  sum  of  the  refunds  approved 
in  this' Decision  is  $21,407,  representing 
$10,551  in  principal  and  $10,858  in 
accrued  interest'     '      •         '    "  --, 

Getty  Oil  Company /Offe^e  toopetative 
Grain  »  Supply.  3/30/88.  RF265-843, 
RF265-844,  RF265-843 
The  DOE  issued  a  Dedsion  and  Order 
concerning  three  Applications  for 
Refund  filed  by  Offerle  Cooperative 
Grain  &  Supply,  an  end-user  of  products 
covered  by  a  Consent  Order  that  the 
DOE  entered  into  with  Getty  Oil 
Company.  Offerle  submitted  information 
indicating  the  volumes  of  Getty  motor 
gasoline,  middle  distillates  and  propane 
that  it  purchased  during  the  consent 
order  period.  As  an  end-user,  Offerle 
was  entitled  to  receive  the  full 
volumetric  refund  without 
demonstrating  injury.  He  total  amount 
of  the  refund  approved  in  this  Decision 
is  $19,434,  representing  ^,579  in 
principal  and  $9355  in  accrued  mterest. 

Getty  Oil  Company/Park  Alignment, 
Inc..  et  al..  3//31/88,  RF26S-509.  et 
al 

The  DOE  issued  a  Decision  and  Order 
concerning  33  Apphcations  for  Refund 
filed  by  resellers  or  retailers  of  products 
covered  by  a  Consent  Order  that  the 
DOE  entered  into  with  Getty  Oil     . 
Company.  Each  applicant  submitted  >      - 
information  indicating  the  volume  of  its 
Getty  purchases.  Three  of  the  applicants 
were  eligible  for  a  refund  below  the 
$5300  small  daiins  threshold.  The  .! 
remaining  30  appUcants  elected  to  limit 
their  clahns  to  36,000.  The  sum  of  the 
refunds  approved  hi  this  Dedsion  is 
$126308.  rapresenUng  $82,399  in 
prindfiiBrahd  $64,197  in  accrued  hifefest 


Getty  Oil  Compahy/tri-Gas  »  OH  Co., 
IhC^t  al..  3/3f/88.  ]ftF2e5r8^.  etal. 
The  DOE  issued  a  Decision  and  Order 
concerning  siJc  Applications  for  Refund 
filed  by  resellers,  or  retailers  of  products 
covered  by  a  Consent  Order  diet  the 
DOE  entered  into  with  Getty  Oil 
Company.  Each  applicant  submitted 
information  indicating  the  volume  of  its 
Getty  purchases.  All  of  the  applicants 
elected  to  limit  their  claims  to  the 
applicable  presumption  of  injury 
percentage.  The  sum  of  the  refunds 
approved  in  this  Decision  is  $116,979, 
representing  $57,584  in  principal  and 
$59,395  in  accrued  uiterest 

Ichauway  Planatation,  et  al..  3/30/88, 
RF272-5044,  et  al. 

The  DOE  issued  a  Dedsion  and  Order 
granting  refunds  from  crude  oil 
overcharge  funds  to  50  applicants  based 
on  their  respective  purchases  of  refined 
petroleum  products  during  the  period 
August  19, 1973  through  January  27, 
1981.  Each  applicant  used  the  refined 
products  for  various  agricultural 
activities,  and  each  determined  its  claim 
either  by  consulting  actual  purchase 
records  or  by  estimating  its  consumption 
based  on  the  acres  it  farmed.  Each 
applicant  was  an  end-user  of  the 
petroleum  products  it  daimed  and  was 
therefore  found  injured  based  on  the 
end-user  presumption  of  injury.  The  sum 
of  the  refunds  granted  in  this  Decision  is 
$1,233. 

John  C.  Rine,  et  al.,  3/30/88,  RF272-8062. 
et  al. 
The  DOE  issued  a  Dedsion  and  Order 
granting  refunds  from  crude  oil 
overcharge  funds  to  42  applicants  based 
on  their  respective  purchases  of  refined 
petroleum  products  during  the  period 
August  19, 1973  through  January  27, 
1981.  Each  applicant  used  the  products 
for  various  aj^cultural  activities,  and 
each  calculated  its  purchase  volumes 
either  by  consulting  actual  pint^ase 
records  or  by  estimating  its  consumption 
based  on  the  acres  it  farmed.  Each 
applicant  was  an  end-user  of  the 
products  it  claimed  and  was  therefore 
found  injured  based  on  the  end-user 
presumption  of  injury.  The  sum  of  the 
refunds  granted  in  this  Dedsion  is  $867. 

Mobil  Oil  Corporation/K&D  Gas 

Station,  Inc..  Kasch  Oil  Company, 
KE.  Holub.  3/30/88.  RR225-1. 
RR225-12.  RR225-13 
The  DOE  issued  a  Dedsion  granthig 
Motions  for  Reconsideration  of 
Applications  for  Refund  from  the  Mobil 
Oil  Corporation  escrow  account  filed,  by .. 
three  retailers  of  Mobil  refined 
petroleum  products.  Each  apphcant 
established  that  it  had  purdiased 
additional  volumes  of  Motiil  covered 


products  for  %yhlph  it  had  hot  received  a 
refund  in  ah  earUer  detenninatioii. 
Accordingly,  the  DOE  granted  . 
additional  refunds  to  the  three      f^^ '  V' 
appUcants  totaluig  $546  ($440  hi 
principal  i^us  $106  in  Interest). 

Mobil  Oil  Corp./Kesseli  B  Morse 
Company.  3/30/88,  RF225-^152 

The  DOE  issued  a  Decision  and  Order 
granting  an  Application  for  Refund  from 
the  Mobil  Oil  Corporation  consent  order 
fund  filed  by  the  Kessell  &  Morse 
Company.  KesseU,  a  manufacturer  and 
suppUer  of  building  materials,  was  an 
end-user  of  Mobil  motor  gasoline  and 
lubricants.  The  firm  presented  evidence 
to  prove  that  it  purchased  refined 
petroleum  products  directly  from  Mobil 
during  the  consent  order  period.  KesseU 
was  found  to  be  eligible  for  a  refund  in 
the  amount  of  its  full  allocable  share  of 
the  Mobil  fund  The  refund  approved  in 
the  Decision  totaled  $29  ($23  in  prindpal 
plus  $6  in  interest). 

Oren  A.  Sosbe.  3/31/88.  RF272-5084 

The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund 
filed  by  Oren  A.  Sosbe  from  crude  oil 
overcharge  funds.  Sosbe  purchased 
motor  gasoline  for  resale  at  his  retail 
outlet.  In  considering  Sosbe's 
application,  the  DC^  stated  that  as  a 
result  of  the  Entitlements  Program,  crude 
oil  overcharges  equally  affected 
resellers  and  retailers,  regardless  of 
supplier.  Accordingly,  the  DOE  found 
that  no  presumption  of  injury  was 
applicable  to  crude  oil  overdiarge 
daims  filed  by  refined  product  resellers 
and  retailers.  Since  Sosbe  was  unable  to 
demonstrate  that  he  was  injured  by 
crude  oil  overcharges,  his  AppUcation 
for  Refund  was  denied. 

Pyrofax  Gas  Corporation /Chapman  Gas 
and  Welding,  Wilson  A.  Rice  and 
Son.  3/29/88,  RF277-83.  RF277-85 

The  DOE  issued  a  Dedsion  and  Order 
concerning  two  Applications  for  Refund 
fitjm  a  consent  order  fund  made 
available  by  Pyrofax  Gas  Corporation, 
llie  claims  were  Tied  by  Chapman  Gas 
and  Welding  and  Wilson  A.  Rice  and 
Son,  reseller/retailers  of  Pyrofax 
propane.  Chapman  was  able  to 
demonstrate  injury  as  result  of  Pyrofax 
purchases  and  received  a  refund  of 
$30,028  ($16,225  hi  prindpal  and  $13,803 
in  interest).  Rice  was  unable  to  provide 
an  estimate  or  any  other  documentation 
of  its  purchases  from  Pyrofax  during  the 
consent  order  period  and  its  appUcation 
was  thoefore  denied 

Standqid  Oil  Co.  (Indianal/lUiftou.  3/.\' 
3i/88,  RQ2S1-405       ,^  :  J 
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The  DOE  iasued  a  Dedaion  and  Older 
reganftig  an  ApqpficatioB  for  Refisal  I 
filed  bytlta  Slate  of  nUnoiatn  the      I 
Stand&rd  Off  Ckn  (IndiaiM)  (Amoco  li) 
second-stasa  refimd  proceeding.  In  It* 
applicatioa  flBnoia  pio|wd  to  apend 
$4,455,082  of  Ha  Amoco  D  monies  OR 
eleven  ptognna.  In  reviewing  Bttnoia' 
applicatiaii.  Ike  DOB  determined  that 
several  of  the  State's  proposed 
prognma.  InJndiug  two  that  wouhl 
bafw  pravfoad  assistance  to  elecMc 
otStiee  hi  the  Slate,  did  not  promise  to 
make  reslRiMoa  to  injured  coasumera  of 
petroien  prodnUa  in  IBhiota.  Widi 
regavd  le  ne  reiMiinBig  progpama 
propaaed  hy  naoia,  sedi  aa  two  energy 
mBsaBMHD  pivg^nHB  aBB  9  nsal  energy 
managfiiina  pi  iifliam,  the  DOB 
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to  resriwiit  several  of  Mtapiopeead 
projecta  once  it  had  developed  badgets 
andoAermalctielardated  tnpropam 


Stal^Bicnnrmftramtibn.  S/31/98,  RF 


3Q»-3 
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The  OfBce  of  Hearings  and  Appeals 
orden)  the  DOETs  Office  of  the 
Contn^er  to  dtatiBiMte  100,200^000  to  tfie 
State  Govenunents.  'niose  fuuds  had 
been  set  aside  sir  distribotluu  to  the 
States  in  a  ptevioaaljF  iaaaed  Decistan. 
ShelJ  OilCdmipmrf,  17  DOB  f  86.204 
(lOnjL  IW  OS*  of  the  fanda  by  die 
States  ia  govcned  by  the  Stripper  Wen 
Settlemei 


Storey  Off  Company,  /he.  3/30/88, 
/tP272-i238 
The  DOB  issued  a  Deciakm  and  Older 
denying  an  apph'catian  fat  refiukd  Kad 
by  Storey  Oil  Co..  Inc.  The  DOE  found 
that  Staa^.  a  leseBer  of  petroietan 
prodada.  had  Bol  denonatrated  that  it 
was  Blared  by  crade  ail  ovetebaigea. 

Tiptoo  ComtnKtum  Ca,etal,  3/29/BB, 
RP272-1H374.etaL 
The  DOB  {aaoed  a  Decision  and  Order 
grantiag  re&ads  from  crude  oil 
overchaiga  funds  to  SO  appficaitts  based 
on  their  respective  poidMses  of  refined 
petroleum  prodncts  during  die  period 
August  19. 1973  dvoogh  |anaary  27, 
19n.  Bash  afiplicaat  was  an  endniser  of 
the  prodacfs  it  datand  and  was 
therefore  foond  injured  based  vpon  tfie 
end  user  presamption  of  infwy.  Most  of 
the  appttcanCa  ased  the  refined  products 
for  apjcaharal  activities,  and 
deteraiaed  their  porchaae  vohaaea  i 
either  by  consulting  i 
records  or  by  estimating  their 
consmnption  based  on  die  acres  farmed. 


The  aoa-ayicnkural  rlaimanta  I 

Aeir  parchaae  awhmas  on  invoicaa  and/ 
or  tax  records.  The  sum  of  the  rehmds 
granted  in  thia  Dedrien  Is  fljBOa. 

Viextex,  bic,  9/28/9$,  RF272-3SIM,  et  at. 

The  DOB  issaed  a  Decisioa  and  Order 
granting  refunds  from  crude  oQ 
overdtaige  fimda  to  50  applicants  based 
on  their  respective  purchases  of  refined 
petroleum  products  during  the  period 
August  19;  1975  through  January  27. 
1981.  Each  applicant  used  the  products 
for  various  a^icaltural  activities,  and 
each  detomined  its  pm^^nf^  volumes 
either  by  consuttfag  actaal  purchase 
records  or  by  estimating  its  consumption 
based  on  the  acres  it  fanned  EaA 
apfrficant  was  an  end-aser  of  the 
pradaeta  iavalved  aad  was  thersfora 
presumed  hi^ured:  The  soas  of  the 


Dismissals 

The  foDowii^  submissions  wue 
dismissed: 

Alomff  aw/ Oisv  Akt 

BlMi(«HMpr»MloUl  RPZ2»-M8M 
Border  atotes  P!bvI[«  Inc  ItP27»-12a», 

RF272-V7W 
Haoail  Mnlnm  Co,  RP2ZS-Met2 
Louisiana.  RQ2S1-C* 

Copies  of  die  fuH  text  of  these 
decisions  and  orders  are  available  in  the 
PubHc  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  lB-234. 
Forrestal  Building.  1000  Independence 
Avenue  SW..  Waslnngton.  DC  20685. 
Monday  through  Prida^.  between  the 
hours  of  liX)  pim.  and  5c00  pjn..  except 
Federal  hobdays.  They  are  also 
availaUe  in  Bnvgy  Management: 
Federal  Energy  Gindeiimea,  a 
commercially  published  loose  leaf 
reporter  system. 
May  17.: 
GeofgeBvl 

Dtnctoi,  Offhx  ofllttuiujfs  ond  Appeals. 
[PR  Doc  aS-tUBB  Piled  5-24-«8:  a-45  ami 


laauance  of  Decisions  and  Orders 
DurlnQ  ttie  week  of  April  11  Through 
Aprli15,t9eB 

During  the  week  of  April  11  throng 
April  15, 1968,  the  decisions  and  orders 
summarized  below  were  issued  with 
respect  to  appeals  and  applications  for 
other  relief  filed  with  the  Office  of 
Hearings  and  Appeals  of  the 
Department  of  Energy.  The  following 
sinnmary  also  contains  a  list  of 
submissions  that  were  dismiaeed  by  the 
Office  of  Hearings  and  Appeals. 


NatuntKeaoaneeiPBfenee  CoundL  4/ 
t2/B8,.KFA-mn.  KFA-0172 

Natural  Resources  Dafonst  Council 
(NRDC)  Sad  two  A^eats  from  denials 
by  the  Director  of  the  ftograin  Support 
Division  of  ^  DOBTs  Office  of  MilitMy 
Application  (OMA)  of  requests  for 
information  which  the  NRDC  aubinitted 
under  the  Freedom  of  hilomation  Act 
(FOiA).  NRDC  fitad  d^t  FCMA  requesta 
wiUi  the  OMA  seeking  (1)  lists  of 
various  DOB  infonnatfam.  inchufing  the 
titles  and  subfect  matter  of  DOE 
publieations  and  docmnents;  and  (2) 
docaments  pertaining  to  the  nudear 
weapons  aetivttfes  of  die  United 
iOngdmniB  the  United  States,  in  his 
determinalioas.  the  Dfrector  denied 
NRDCTs  reqnests  for  fists,  stating  that  no 
sndi  Bats  exist  and  that  the  PGM  does 
not  I'equhe  an  agency  to  compfle  or 
create  a  record  for  the  pnrpoae  of 
satis^ring  a  request  for  infbrmatfon.  The 
Director  also  widiheld  a  maforlty  of  the 
other  documents  on  the  grounds  diat  the 
DOB  is  not  antborized  by  theUJC  to 
release  U.K.  iirfionnation  because  such 
infonnadon  is  provided  in  confidence  to 
the  DOB.  In  coosidBfiiv  NKDCs 
Anwah.  the  DOB  cpnchided  diat  the 
Director's  detenanatioBa  ooncerning  tfie 
raqaasts  for  lists  wereooRact  However, 
die  DC^feuad  diat  dm  Director's 
rationale  for  denying  hStDCs  requests 
for  specific  docameirts  ta  be  insuffidenL 
For  example,  the  DOE  noted  that  the 
Director  dted  no  spedfic  FOIA 
exemption  in  his  determination,  fai 
addiflion.  he  did  not  determine  whether 
aay  segregabte  portions  of  the  requested 
information  could  be  released. 
Accosdnif^y.  the  DOE  remanded  this 
matter  to  the  Director  for  a  subsequent 
determination  ia  accordance  with  the 
directives  set  forth  in  the  Decision. 

Petition  for  Spedal  Redress 

Georgia.  3/11/88.  KEG-0031 

The  DOE  isaaed  a  Decision 
concerning  a  Petition  for  Spedal 
Redress  submitted  by  the  State  of 
Georgia.  The  State  sought  aiH>roval  to 
use  crude  oil  overcharge  money  to  fund 
a  program  to  install  "cfry  hydrants"  in 
rural  areas,  a  proiect  which  the  DOE's 
Assistant  Secretary  for  Conservation 
and  Renewable  Energy  held  to  be 
inconsistent  with  the  terms  of  the 
Stripper  Well  SetUeraent  A^eem^at 
After  considering  George's  Petition,  the 
DOE  was  not  convinced  by  Gcocgia's 
claim  that  the  primary  purpose  of  the 
dry  hydrants  program  a»a  energy 
cohservatioo.  Bather  the  DOE  found 
that  the  eaaigy  savings  to  be  raalixed 
were  taridental  to  iacreased  &a 


protection  and  lowered  fire  insurance 
premiums.  Accordingly.  Georgia's 
Petition  for  Spedal  Redress  was  denied. 

Refund  AppUcadons 

AminoiJ  U.Sj\./Poe'8  Rural B  City.  Gas 
Company,  Inc.,  4/14/88.  RF139-S9 
The  DOE  issued  a  Dedsion  and  Order 
concerning  an  Application  for  Refund 
filed  by  Poe's  Rural  and  City  Gas 
Company  (Poe)  in  die  Aminoil  U.S.A. 
special  refund  proceeding.  Poe 
documented  banks  of  unrecovered 
product  costs  which  exceeded  its 
potential  volumetric  refund  and.  in 
addition,  daimed  that  it  had  been 
disproportionately  overcharged  in  its 
purchases  from  Aminoil.  This  daim  was 
supported  by  material  which,  according 
to  Poe.  showed  the  elimination  of  a 
prompt  payment  discount  and  the 
addition  of  tank  car  fees  and  rail  freight 
charges  by  Aminoil.  The  DOE  concluded 
that  the  elimination  of  the  prompt 
payment  discount  appeared  to  have 
been  general  in  effect  and  thus  could 
not  have  been  "disproportionate"  vis-a- 
vis other,  similar  purchasers.  The 
Aminoil  tank  car  fees  were  found  to 
have  been  in  effect  on  or  before  May  15,' 
1973,  and  thus  their  elimination  did  not 
result  in  a  disproportionate  alleged 
overcharge.  However,  based  on  material 
showing  that  Poe  was  one  of  only  four 
Aminoil  customers  required  to  pay  a  rail 
freight  chaige  implemented  after  May 
15. 1973.  die  DOE  conduded  diat  Poe 
had  experienced  a  disproportionate 
alleged  overcharge  and  found  that  it 
was  injured  by  the  alleged  overcharges. 
It  therefore  granted  a  refund  of  $125,446. 
Consonant  with  the  prindples 
enimdated  in  Standard  OH  Co. 
(Indiana)/AAFES,  12  DOE  185,015 
(1984),  die  DOE  conduded  diat  no 
volumetric  refund  was  warranted. 

Donnell  fames,  et  al.,  4/12/88.  RF272- 
1973,  et  al. 
The  DOE  issued  a  Dedsion  and  Order 
granting  50  Applications  for  Refimd  from 
available  crude  oil  overcharge  funds. 
The  50  claimants  were  farmers  who 
used  either  a  U.S.  Department  of 
Agriculture  petroleum  consumption 
formula  or  actual  records  to  derive  the 
number  of  gallons  of  petroleum  products 
they  used  during  the  priod  August  19, 
1973  through  January  27, 1981.  Because 
the  claimants  relied  on  the  end-user 
presumption,  they  were  not  required  to 
demonstrate  injury.  A  total  of  $1,227 
was  approved  hi  this  Dedsion  and 
Order. 

Eastern  Mennonite  College,  et  al.,  4/13/ 
88,RP272-88iaetcJ. 
The  DOE  issued  a  Dedsion  and  Order 
granting  refunds  from  crude  oil 


overcharge  funds  to  17  applicants  based 
on  their  respective  purchases  of  refined 
petroleum  products  during  die  period 
August  19, 1973,  through  January  27, 
1981.  Each  applicant  used  the  products 
for  heating  sdiools  or  transporting 
students,  and  each  determined  its  daim 
either  by  consulting  actual  purchase 
records  or  by  estimating  its 
consumption.  Estimates  were  accepted 
when  exact  figures  were  no  longer 
available  and  the  applicant  supplied 
sufficient  information  substantiating  its 
estimates.  Each  appUcant  was  an  end- 
user  of  the  products  it  daimed  and  was 
therefore  presumed  injured.  The  sum  of 
the  refunds  granted  in  this  Dedsion  is 
$2,734.  All  of  the  claimants  will  be 
eligible  for  additional  refunds  as 
additional  crude  oil  overcharge  funds 
become  available. 

Eau  Claire  County  Highway  DepL,  4/13/ 
88.RF272-9S 
The  DOE  issued  a  Dedsion  and  Order 
granting  a  refund  to  Eau  Claire  County 
Highway  Department  The  County  had 
submitted  an  Application  for  Refund  in 
die  DOE'S  Subpart  V  crude  oil 
overcharge  refund  proceedings.  The 
DOE  found  that  the  applicant  had 
provided  suffident  evidence  of  the 
volume  of  refined  petroleum  products 
that  it  purchased  during  the  period 
August  19, 1973  through  January  27. 
1981.  The  DOE  also  found  diat  two 
derivatives  of  eligible  products  upon 
which  a  crude  oil  refund  daim  may  be 
based.  As  an  end-user  of  petroleum 
products,  the  applicant  was  presumed  to 
have  been  injured  as  a  result  of  the 
crude  oil  overcharges.  The  refund 
granted  was  $1,275. 

Eldon  S.  Molitor  et  al.,  4/11/88,  RF272- 
6602  etal. 
The  DOE  issued  a  Dedsion  and  Order 
granting  refunds  from  crude  oil 
overcharge  funds  to  11  applicants  based 
on  their  respective  purchases  of  refined 
petroleum  products  during  the  period 
August  19, 1973,  through  January  27, 
1981.  Each  applicant  used  the  products 
for  various  a^cultural  activities  or  in 
operating  small  businesses.  Each 
applicant  calculated  its  volume  claim 
either  by  consulting  actual  purchase 
records  or  by  estimating  its  consumption 
based  on  the  acres  it  farmed.  Each 
applicant  was  an  end-user  of  the 
products  it  claimed  and  was  therefore 
found  injured  based  upon  the  end-user 
presumption  of  injury.  The  sum  of  the 
refunds  granted  in  tUs  Dedsion  is 
$1,175. 

Hygeia  Coca  et  al,  4/13/88.  RF272-8S  et 
al. 
The  DOE  issued  a  Dedsion  and  Order 
granting  refunds  to  39daimants  that 


filed  Applications  for  Refund  in  its 
Subpart  V  crude  oil  overcharge  refund 
proceedings.  The  DOE  found  that  the 
applicants  had  provided  suffident 
evidence  of  the  volimie  of  refined 
petroleum  produdcts  that  they 
purchased  during  the  period  August  19, 
1973  through  January  27, 1981.  As  end- 
users  of  petroleum  products,  the 
applicants  were  presumed  to  have  been 
injured  as  a  result  of  the  crude  oil 
overcharges.  The  total  of  the  refunds 
granted  was  $19,279. 

Leo  Torn,  et  al..  4/12/88,  RP272-1888.  et 
al 

The  DOE  issued  a  Decision  and  Order 
granting  50  Applications  for  Refund  from 
available  crude  oil  overcharge  funds. 
The  50  claimants  were  farmers  who 
used  either  a  U.S.  Department  of 
Agriculture  petroleum  consumption 
formula  or  actual  records  to  derive  the 
number  of  gallons  of  petroleum  products 
they  used  during  the  period  August  19, 
1973  through  January  27, 1981.  Because 
the  daimants  relied  on  the  end-user 
presumption,  they  were  not  required  to 
demonstrate  injury.  A  total  of  $1,772 
was  approved  in  this  Dedsion  and 
Order. 

Lucia  Lodge  Arco/Lucia  Lodge,  4/12/88, 
RF268-1 

The  DOE  issued  a  Dedsion  and  Order 
concerning  an  AppUcation  for  Refund 
filed  by  Luda  Lodge,  an  entity  that  was 
under  common  ownership  and 
management  of  the  consent  order  firm. 
Luda  Lodge  Arco.  Under  these 
circumstances,  the  DOE  held  that  there 
was  no  basis  for  granting  a  refund 
Accordingly,  the  Luda  Lodge 
Application  for  Refund  was  denied 

Marathon  Petroleum  Co.//Ji. 

NickodemuB  &  Sons,  Inc,  4/12/88, 
RF250-2477,  RF250-2478 

This  Decision  and  Order  concerns  an 
Application  for  Refund  filed  by  J J1. 
Nidcodemus  &  Sons,  Inc.,  seeldng  a 
refund  in  the  Marathon  Petroluem 
Company  refund  proceeding. 
Nidcodemus  was  a  reseller  of  Marathon 
products.  During  the  consent  order 
period,  Nidcodemus  purchased 
52,940,268  gallons  of  refined  products 
from  Marathon.  Based  on  the  results  of  a 
competitive  injury  analysis,  the  DOE 
granted  Nidcodemus  a  refund  of  $7,765 
in  prindpal  and  $1,146  in  accrued 
interest 

Millard  Bamhart,  Jr.,  et  aL  4/12/88, 
RF272-2307.  et  al. 

The  DOE  issued  a  Dedsion  and  Order 
granting  50  Applications  for  Refund  from 
available  crude  oil  overcharge  funds. 
The  50  daimants  were  farmers  who 


/  VoL  53»  Nol  im  /  Wiwfawwtiifc  Miy  gw  tt»  f  MeMcw 
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used  eitlMr  a  ILS.  Depattment  irf 
Agpcolbire  pelroteiiflft  coBsumpliaa 
fonnola  or  actual  Kcotds  to  derive  tke 
number  of  galtons  of  petroleum  protbict* 
they  used  dka^  dte  period  Aogptt  A 
1973  thnra^  fgumary  27, 1991.  Became 
the  claimants  relied  oo  the  end-aset 
presumptioo.  they  were  not  leqwredto 
demonstrate  infory.  A  total  of  Si  JKi 
was  approved  in  tfiis  Decision  and 
Order. 

Mobil  OaCofpemtioB/AfTmamek 
Mobil  Service  et  gL,  4/U/tti 
RF225-6581etaJ. 
The  DOE  issued  a  Decision  grantiaig 
eight  Applications  for  Refund  from  the 
Monl  Ob  CerporatioR  csuuwi 
Riea  D^  PcVBifefs*  reaeiMTS  0Mf  i 
of  Mboh  refilled  pedoleaB  pradadSL 
Each  applteant  eiectev  toa|ipl|^rara 
refund  based  apes  fte  pitsauipflewa  set 
forth  BiMbAnrOI^CbfTK.  13  DOB18SJ39 
(IMS).  Tie  DOB  graated  I 


MobSOSCatpomtiaaASaH/bbuimet 
oL  4/13 /m.  BFZZs-imea  at  oL 

The  DGB  iaaiMd  a  Dadsiaa  Md  GideF 
grantiagwfiindipBmti— afiiad^lS 
purchasers  of  Idoibii  reHned  petrofanm 
products.  According  to  the  procedures 
set  fcrtR  wt  t^BhS  OH  Ghjk,  IS  DOB 
1 8SJ39  (19K).  each  appUcaat  was 

I  to  he  cWUfc  ior  a  if«Md  fiva  the 


porchased 
of 

principatpia 
interest 

Mobil  Oil  Carporatkm/nrA.  Amto    ' 
Corporatmr,  4/13/98,  HPZS&-8SSZ 
The  DOE  issued  a  Deeaen  reganing 
an  Appficatian  isr  Beftsad  iniBi  Ike 

Mobil  OU  Oospwaliuu  eacmr  aceont 
filed  by  Teak  AataCoipantiea  fmk)^  a 
retailer  ^  Mobil  OKtUir  ed^  kk  reviewing 
the  AppBratinn.  the  DOB  detennmed 
that  the  fim's  parciMses  of  UKttor  oil 
^m  Mobil  oGcaned  primarily  afiet 
price  coalnb  gevemiag  that  product 
were  lifted.  Furtbermase.  those 
purchases  aiade  by  Ttak  during  the 
period  of  price  controls  qualified  the 
firm  tar  a  refund  of  less  than  $15.  the 
refund  amount  for  which  the 


H 


mi 

DOE  wiB  process  refund  daima. 

Accordmgly.  Trak's  application  an 

denied. 

Natioaal  Heliym/ Louisiana,  Standard 
Oil  Co.  (Tndiana)/Loiusiaaa,4/12/ 
88,  RM3-107  Rm3-10a 
The  DOB  issued  a  Decision  granting 
the  Mbtion  for  h/(odificaticm  filed  by.the 
State  of  Loeisiana  in  the  National 


Ueliuaft  aad  Slaadaad  Oil  Ca  {bidknai 
rcfimd  paoceaAi^Sk  la  itaMottoiK 
Loidsiana  stated  that  il  had  ftdly 
imphsnnlBd  the  pfogamaappsewedin 
the  DQga  prior  OftriBMiwAfatibiBaf 
HeBam  Cmp./Ltmiamaa,  It  DOB8SJ97 
(isat).  and  tftalirjts  was  not 
expended.  The  State  requested  that  the 
remaining  funds  be  allocated  to  fbm 
vanpooling  propaa.  approved  in 
Chartet  Cn/TMifiiaBa,  IftDOBf  gSOZa 
(1987).  Ite  DOE  faund  Hat  the 
modifinrtion  previded  restitation  to 
injured  consumers  ef  refined  petroleusa 
products.  Accordingly.  Leuisiaaa's 
sabmissHMi  w«a  graaled. 


Nommt  W,  KHitkK  4/U/m  ItF279- 
2339,eiat. 
The  DOB  isaoed  a  Dectsion  and  Order 
granntg  50  Appncalwns  nr  Refund  Rom 
available  crude  oil  overckaige  funds. 
The  50  I  lajawila  ■ess  faiaii  i*  adto 
used  either  a  U.S.  Depaitneal  of 
Affindtuifi  pettalaaa  rnnsiaaptieft 
foBuda  er  adnal  racmda  to  derive  the 


m 


nu 

th«yi 

1973  through  JaMwy  27.  lan.  I 
the  clatotanla  sefied  oo  1 
presumptioai,  thay  1 
demonafcali.  Jnjaiy.AI 
wa»  appreved  ia  tfata  1 
Order. 

OHyn  D.  Chuaei  el  td,  4/tt/mL  RFXO- 
43a9eiaL 
T^  DOB  taaed  a  Otewm  nd  Older 


refined  potralenni  piodaets  daring  tha 
period  Aapat  mnn  ttoough  fsaaarjr 

27. 1981.  Each  applicant  Med  the 
products  for  various  agricultutal 
activities,  and  each  determiBad  ito  daim 
either  t^  consuking  actual  poichase 
records  or  by  estimattog  fts  consumption 
based  on  the  acre*  it  fanned  Each 
applicant  was  an  emi-aaer  of  the 
products  which  form  the  basis  of  its 
claim  and  was  found  to  be  injured  under 
the  end-Bser  presnmptioii  of  injury.  The 
sum  of  the  refunds  granted  in  this 
Decision  is  SMB. 

RoIaodlXBmgBr  el  aL  4/13/89.  BP27Z- 
42SSHaL 
The  Di  iiaiti  ai  ol  Baggy  iaaaed  a 

applicatsoea  ior  tefiad  to  dv  Subpart  V 
crude  oil  lef—d  proceedings  filed  by  14 
applicanla.  Back  applicent  used 
petiofcuui  products  for  various 
agricutoaai  activities,  and  ea^ 
determined  its  volume  claim  with 
reference  te  aalea  receipts.  Local  fuel 
supplier  records  or  the  U.S.  Department 
of  Agriculture's  data  showing  average 
annual  petroleum  product  consomptioa 


peracra.] 

user  and  was  theniDcafmnid  injured 
under  the  ead-usar  presumption  e£ 
injury.  The  sum  of  the  refunds  granted  in 
tids  Dedsioo  is  $lUW8k 

SiJnabatt  Ptxjpaae  Cat  CbrpomWoa/Aff- 
Weather  Roofing  Co.,  btc.  et  al..  4/ 
13/88.  BFZ72-76etaI. 
The  DOE  Issued  a  Decision  and  Order 
grantbog  appKcationa  filed  by  five  end- 
users  of  propane  requesting  refunds 
fit>m  the  &dmr(»an  Ptopcme  Gas 
Corporation  consent  order  fund. 
According  to  the  procedures  set  forth  in 
Suburban  Propane  Gas  Coiji.,  10  DOE 
1 85,382  (1987).  each  applicant  was 
found  to  be  eBgible  for  a  refund  based 
on  the  volume  of  propane  it  purchased 
from  Suburban.  Ilie  total  amount  of 
refunds  approved  it  this  Decision  is 
$820,  representing  S73Z  in  prinicpal  plus 
$88  in  accrued  interest. 

Tri-Co&atf  Metropol^m  TYaneit, 
Diatrtd  of  Oregon  etof.,  4/13/98, 
IffX72-3B9etal. 
TH-Coanty  Mbtropelltan  Ttamsit 
District  of  Ore^in  and  fotv  (^her 
metnqiolitan  and  regional  transit 
antheritles  filed  appBcatfoDs  foe  refund 
in  the  Sbbpart  V  crude  oil  refimd 
proceecfings.  A  group  of  ufffiffes. 
tiBiisporters  and  manufacturers  filed 
objections  to  the  transit  authorities* 
appRcatfens,  dahahig  that  the 
appifcants  should  cot  be  eligible  to 
receive  refunds  because  they  were  not 
injured  end-users.  The  objiectors  also 
claimed  that  as  governmental 
authorities  the  applicants  are  ineligible 
fcnr  refunds  from  the  twenty  percent  of 
the  crude  o9  overcharge  fimds  reserved 
to  pay  Subpart  V  daims.  The  DOE 
rejected  both  of  the  objectors' 
arguments.  With  respect  to  the  latter, 
the  DOB  found  that  not  all  of  the 
appficants  wesegevemnieBtal  entities, 
and  even  where  they  were;  the  Stripper 
Well  SettleawBt  A^eeaaent  does  not 
ptflhibil  a  state  frost  filing  a  ciaisa  for 
direct  restitution.  With  respect  to  the 
former  argument.  &e  DOE  fouod  that 
the  objectors  had  not  met  the  burden  of 
going  forward  witii  evidence  to  rebut  the 
end-user  presHmf>tioa  of  iaiufy. 
Accordiugly.  the  apfrfications  urere 
approved  smd  the  transit  authorities 
were  granted  refads  totaling  $64j037. 

Disadssats 

The  foUowii^  subnsssioes  wrere 
dismissed: 


KFA-e(73 


Glen  Milner 

Id  AnsiiM.  Ik 

Leader  Hei^ta  Cutf- 


.Bf«kxrs 


ML  Airjr 


KBO^aa 


Copies  of  the  full  text  of  these 
dedsionv  andoidbrs  are  availubte  in  the 
Public  Refateuce  Room  of  the  Office  of 
Hearing-  and  Appealk.  Rtiom  IE^23I. 
Forrestal  BtnldBiig;  fOOtTlhdbpendfence 
Avenue;  SVf.,  W^Bftingtbn«DC206SSL 
Monday  through  Friday,  between  the 
houn  of  lA^Pisn  andMfrpja;.  except 
federal  halidsqia.  They  are  aliseavaiSible 
in  Energy  Managamant  FederatBuwgy 
Guidekaes,.  a  commercially  published 
loose  teaf  tepotter  systeaa. 
Geocga  B.BBaBBBy„ 

Director,  Offtae^iHaaringaiaitd  Appaak. 
May  17. 
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Owing  BtoW« 
April  2anti» 

Qiriaft  the  week  of  Apsii  la  thsD^ 
April  22;.  198a.  «e  dadsiaaeand  Qtdtoe 
summarized  hektw  woe  issued  widi. 
respect  to  °pr*°'"  and  appUeaKana  fisa 
other  reli^  filed  with  the  Office  of 
Hnariy^g,  ^ad  Afpsals  f^  **M^ 
DepaitBMBt  ofEaavgywThafoUowiog 
summary  aleo'rantaine  ahstof 
submissions  that  wesa  disausaed  by  the 
Office  of  Hearings  and  Appeals. 

Appeals 

M<ul9[aa&HatfieId,4/2U8B.  KFA-0177 

On  UaiA  2Si.l98S(.Mariy-)ane 
Hatfield  filed  an.  AppeaL  from  a 
detenainatioa  issued  \a  her  on  March  1. 
1988  by  the  Privacy  Act  Officer  of  the 
Oak  Ridge  C^esaiionft  Office  of  the 
Department  of  Energy.  That 
determinalioB  partiaUy  panted  Ms. 
Hatfield's  request  for  infonaatioa 
pursuant  to  the  Mvacy  Act  In 
considering  the  Appeal,  the  DOE  found 
that  theftivacy  Act  Officer's 
determinatiott  to  witUnrid  case 
anafyses^  nenaeaada  and  note*  to  file 
pursuant  to  subsection  (d)(5)  waa 
consistent  widttiie  Privacy  Act  and 
DOE'S  imptpmeiHiay  regulations. 

Robert].  Yaes.  4/19/88,  KFA-m74 

Robert  J.  Yaes  filed  an  Anieal  front  a 
determinefioa  by  the  rfcAjmntt  of  the 
SuperoonductiBg  Super  CoUider  (SSG) 
Task  Force  of  a  cequeai  which  Yaca  had 
submitted  undisr  the  Fseadom  eC 


Infbraiattoa Aal.  Yaaa  sought  nil 
iii>nii»««««  ■.iii«h «— >Yhl  ihrnrheiv  die 
cost  estiaaatesCK  oaBa&Bfitoig  and 
operating  (ha  SSC  wese  deitocdi  to 
considestog  thatAppeal.  the  DOB  tonad 
that  all  responsive  documento  wesa 
properly  withheld  under  Exemption  5  to 
the  FOIA.  The  DOE  noted  that  by 
requesting  documents  tha»shewhuw 
tha  ceatesMmatoa  wese  di        "~ 

— -T  -Tiaailini  infnsiaiilis 

necessarily  rewaal  Ihsi  dihhiimltoa 
procasa^  Ancnidingjy.  Yaea'  Appasi  was 
deniadi 


Request  ibr 
Resdsstoa 


an^or 


California,  4/18/88^  KFBrOMS 

On  Aprili  a».  ISSat.  the  DOE  iaaaed  a 
Deciaioa.  and  Order  with  respect  to 
Pacific  Gaa  S-Eleetac  Ck.  17  DOB 
1  BTi,niS.aBiii:amiiH[Applh,ati<>iis  fun 
Stays  filed  by  a  group  of  states  and 
territories*.  Shbsequentfy,  Cafflbnifa 
informe<f  (heDOB  Iftar  despite  the 
DOB'S  asssilhasltoNI  it  was  BBiaugthi 
^mipofatotossadiBglhrSBqK  il-< 
in  fact  oafta  asamharof  that  poap  and 
reipisfiiilnhuttfto  Dacatfoaaad  Order 
be  modified  tortBwttfwt  feet.  The  DOB 
reviesaedl  Aepk«hngB^  detenained  dkat 
CaUfaiBia  was  conect,  and^antad  ito 
request  accnriiqgiy. 

Refund  AppHcationa 

Arthur  Zeeh  et  eL,  4/18/8/^  MaZrSttO, 
etaL 

The  BOEiiraaed  a  Decision  and  Order 
granting^SftAnitontiianator  Retoadfrea^ 
a  vailaUe  eiude  Ou  avercharge  ffandb. 
The  SAdaimanta  were  fecners  who 
used  ei&er  the  I7.S.  Dcparttoeot  of 
Agriculture  petmienn  eanauaipttoa 
formula  oc  actual  reaacda  to  dnive  the 
number  of  gaBoaa  ef  p^Boleum  pteducts 
they  used  dadngithepatodABguBtlfl^ 
1973  through  January  27.  nsi.  Because 
the  claimants  relied  on  the  end-user 
presumptfbn,.they  were  net  required  to 
demonstrate  injury.  A  total  of  $1,187 
was  approved  hr  thrs  Cteeisioff  and 
Order. 

Batctwin  County  Board  of  Education.  4/ 
19/88.  RF272-3Iia 
The  DOB  issued  a  Dedaion 
concerning  an  Application  for  Refund 
filed  by  BaldwiB  County  Board  of 
Education  (Baldwin)  in  the  Subpart  V 
crude  oil  refund  proceedla^  The 
Applicant  purchased  eight  different 
products  during  the  period  August  19. 
1973  through  January  27, 1981,  The  DOB 
determined  that  seven  cf  the  products, 
purchased  by  Baldwin.  inchuUng  brake 
fluid  and  soUcats.  are  eligible  products 
for  the  purposes  of  tha  ends  oil  sehuid 
proceedings.  However,  the  DOB 
rnndudsd  thatantito?ars  iaaetaa 


that  portion  of  the  Appifaaat^ 
The  total  refund  approved  to  its 
Decfsicm  is  $527. 

Beta  Dev^^meot  CoL/Carihoti  Four 
Ceanai*.  toft^  StoJidbsd  IM  C^ 
(tndiaaai/Caabo»Fbm  Coamn^ 
loB^  4/22/88  iaiX^KRB2t-4 
The  ElOBcanaideted  a  Motioa  for 
ModtteaBow  filed  by  Car^oa  Four 
Conaift.  toe  requesting  farther  cnde 
oil  retondk  froBOMiaeat  order  fimdk^ 
remitted  ta  the  DOB  by  BMa 
DcvetopaKBt  GsBpaay  and  Steadard 
Oil  Conpoiy  |balianaKAanco)L  The 
DOE  oejcstod  CarihaaTs  daim  that  it 
was  entitled  to  refiadft  based  on 
purchaeea  af  oade  oil  bom  Beta  dtoing 
thepaahidHaeetad  by  the  Bntitteweato 
Program,  finding  that  the  Progcaas 
should  have  generally  compensated  the 
firm  for  any  injury  caused  by 
certification  vk>latioas  during  that 
period.  However,  the  DOE  did.  find  that 
Caribou,  as  a  small  refiner  and 
entitlements  purchaser  during 
November  192%,  was  not  compensated  to 
that  montfr  fbrin^uy  caused  by 
certification  viotiRtions.  FoBther,  the  DOB 
found  that  Caribou  was  entitlled  to  a 
greater  percentage  of  the  Beta  conseni 
order  fimd  thaa  it  had  origihally 
received.  Acconfingry,  Caribou  was 
granted  an  adti&ional  refiind  of  $lfijS40 
in  principal  and  $18,233  in  intesesL  The 
DOBdeitied  Cto'bou's  request  for  a 
crude:  oil  refund  fitim  the  Amoco 
consent  order  fund  fading,  that  Cariboa 
had  not  estab&shed  the  Dkefihood  that 
any  overcharge  occurred  ia  connection 
with  its  purchases  of  Amoco  crude  oil. 

Cherokee  Paving  Company.  4/18/88 RF 
272-2197 

The  DOE  issued  a  DedsioB  and  Order 
granting  an  Application  for  Refund  filed 
by  Cherokee  Paving  Qmpany 
(Cherokee)  in  connection  with  the 
Subpart  V  crude  oil  overcharge  refimd 
proceedings.  The  DOE(fetennined  that. 
Cherokee  was  eligible  for  a  refimd 
because  it  substantiated  its  gallanage 
claim,  and  it  bore  the  impact  of  any 
crude  oil  overcharges.  Cherokee  used 
actual  records  to  arrive  at  its  gaUonage 
figures  for  gasoline,  (fiiesel  fiieL  motoc 
oU,  grease,  and  pure  liquid  asphalt. 
Cherokee  estonatrd  ito  propane 
purchases  by  drvidiag  its  propane 
expemfitures  by  an  average  $ax/gaUoB 
of  propane.  The  DOE  found  that 
altoos^  Cherokee  is  a  pavmg 
contractor,  it  was  not  Eemxbarsed  for 
fuel  expenses,  or  increases  to  diese 
expenses.  Therefore,  the  DOE  cei^uded 
that  Chetokee  woeld  have  been  injured 
by  any  crude  oil  avorchatges  assoctoted 
with  the  guHonapaschaaed.  A  total 
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refund  of  $1,222  was  approved  in  this 
Decision  and  Order. 

Conoco  Inc. /Frontier  Airlines,  Inc.,  4/ 
22/88.  RF220^90 
The  DOE  issued  a  Supplemental 
Decision  and  Order  directing  the  DOB 
Controller  to  disburse  a  refund  of 
$15,911  from  the  Conoco  Ina  escrow 
account  which  had  been  granted  to 
Frontier  Airlines  on  November  6,  ISSSi, 
plus  the  interest  which  has  accrued  on 
that  amount  The  refund  bad  not  been 
remitted  to  Frontier  pursuant  to  a 
request  made  by  the  U.S.  Department  of 
Justice  in  connection  with  the  Rnn't 
bankruptcy  proceeding.  Since  the  Justice 
Department  has  now  dipped  its 
objection  to  the  payment  of  the  refund 
to  Frontier,  this  Supplemental  Decision 
was  issued. 

Frank  L  Day  et  ai.  4/20/88,  RF272-6423 
etal. 
The  DOE  issued  a  Decision  and  Order 
granting  refunds  from  crude  oil 
overcharge  funds  to  50  applicants  based 
on  their  respective  purchases  of  refined 
petroleum  products  during  the  period 
August  19. 1973  through  January  27, 
1961.  Each  applicant  used  the  products 
for  various  ag^cultural  activities,  and 
each  determined  its  purchase  volume 
either  by  consulting  actual  records  or  by 
estimating  its  consumption  based  on  the 
acres  it  farmed.  Each  applicant  was  an 
end-user  of  the  products  it  claimed  and 
was  therefore  found  to  be  injured  under 
the  end-user  presumption  of  injury.  All 
of  the  claimants  will  be  eligible  for 
additional  refunds  as  additional  crude 
oil  overcharge  funds  become  available. 
The  sum  of  the  refunds  granted  in  this 
Decision  is  $993. 

Getty  Oil  Company /B  B  D  Oil  Company, 
4/18/88,  RF265-2621 
The  DOE  issued  a  Decision  and  Order 
concerning  an  inadvertent 
understatement  of  50,000  gallons  of 
middle  distillate  in  the  purchase  volume 
used  in  calculating  the  refund  previously 
granted  to  B  &  D  Oil  Company. 
Accordingly,  the  refund  previously 
granted  to  B  &  D  was  corrected  and  the 
total  B  &  D  refund  approved  was  $12,658, 
representing  $6,231  in  principal  and 
$6,427  in  accrued  interest 

Getty  Oil  Company/Primerica 

Corporation.  4/22/88,  RF265-2613 
The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund 
filed  by  an  end-user  of  products  covered 
by  a  consent  order  that  the  DOE  entered 
into  with  Getty  Oil  Company.  The 
applicant  submitted  information 
indicating  the  volumes  of  Getty  propane 
and  ethane  that  were  purchased  during 
the  consent  order  period.  As  an  end- 


user,  the  applicant  was  entitled  to 
receive  the  full  voliunetric  refund.  The 
sum  of  the  refund -approved  in  this 
Decision  is  $3774296,  representing 
$185,727  in  principal  and  $191,560  in 
accrued  interest 

Holiday  of  Minocqua.  Inc.,  4/18/88, 
RF272-6839 

The  DOE  issued  a  Decision  and  Order 
denying  an  application  for  refund  filed 
by  Holiday  of  Minocqua,  Inc.  in  the 
crude  oil  refund  proceeding.  Minocqua 
was  a  retail  merchandise  store  which 
also  resold  motor  gasoline  during  the 
period  of  price  controls.  Although 
Minocqua  substantiated  its  motor 
gasoline  purchases,  it  did  not  submit 
any  arguments  or  information  to 
demonstrate  that  it  was  injiired  by  crude 
oil  overcharges.  Accordingly, 
Minocqua's  application  was  denied. 

Husky  Oil  Company/Chem  Oil  Sr  Tire 
Company,  4/18/88.  RF161-13 

The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund 
filed  by  Chem  Oil  ft  Tire  Company,  a 
retailer  of  Husky  motor  gasoline.  Chem 
Oil  submitted  information  which 
indicated  that  it  purchased  22,555,064 
gallons  of  motor  gasoline  from  Husky 
during  the  consent  order  period.  Under 
the  refund  procedures  established  for 
Husky  applicants,  Chem  Oil's  purchase 
claim  yielded  an  allocable  share  of 
$10,285  plus  a  proportionate  share  of  the 
interest  that  has  accrued  on  the  Husky 
consent  order  fund.  However,  since 
Chem  Oil  failed  to  make  the  required 
showing  of  injured  for  a  full  volumetric 
refund,  the  DOE  approved  a  refund  for 
the  firm  at  the  $5,000  small  claims 
threshold  level.  Accordingly,  Chem  Oil 
was  granted  a  refund  of  ^,314, 
representing  the  $5,000  principal  plus 
$2,314  in  accrued  interest. 

Keller  Oil  Company/Hartford  Wood 
River  Terminal,  4/22/88,  RF298~16 

The  DOE  issued  a  Decision  and  Order 
concerning  an  AppUcation  for  Refund 
filed  by  Hartford  Wood  River  Terminal 
in  the  Keller  Oil  Company  special 
refund  proceeding.  Information 
submitted  by  Harford  indicated  that  the 
firm  was  a  spot  purchaser  of  Keller 
motor  gasoline  during  the  consent  order 
period.  According  to  the  procedures 
outlined  in  Keller  Oil  Co.,  16  DOE 
1 85,147  (1987),  a  spot  purchaser  is 
ineligible  for  a  refund  unless  it 
demonstrates  that  its  purchases  of 
KeUer  motor  gasoline  were  sold  to  base 
period  customers  at  a  loss  which  was 
not  subsquently  recouped.  Hartford 
failed  to  submit  any  ii^ormation  either 
to  establish  that  it  was  not  a  spot 
purdiaser  or  to  rebut  the  ^>ot  purchaser 


presiunption.  Accordingly,  Hartford's 
request  for  a  refund  was  denied. 

Mobil  Oil  Corporation/Berks  Fuel 
Storage,  Inc.,  4/22/88.  RF225-9626 

The  DOE  issued  a  Decision  granting 
an  Application  for  Refund  from  the 
Mobil  Oil  Corporation  escrow  account 
filed  by  Beiks  Fuel  Storage,  Inc.  a 
retailer  and  reseller  of  Mobil  distillates. 
The  applicant  elected  to  apply  for  a 
refund  based  upon  the  presunqitions  set 
forth  in  Mobile  Oil  Corp..  13  DOB 
1 85,339  (1985).  The  DOE  granted  a 
refund  of  $6,219  ($5,000  principal  plus 
$1,219  interest). 

Mobil  Oil  Corporation/Rosenthal  Oil 
Co.,  Wagner  Oil  Co.,  Mayer  Oil  Co.. 
4/22/88.  RF225-9333  et  al. 

The  DOE  issued  a  Decision  and  Order 
granting  Applications  for  Refund  from 
the  Mobil  Oil  Corporation  escrow 
account  filed  by  Rosenthal  Oil  Co. 
(Rosenthal),  Wagner  Oil  Co.  (Wagner) 
and  Mayer  Oil  Co.  (Mayer),  resellers  of 
Mobil  refined  petroletmi  products.  In 
their  refund  applications,  the  claimants 
elected  to  submit  documentation  that 
they  were  injured  by  Mobil's  pricing 
practices  rather  than  to  rely  on  the 
presumptions  set  forth  in  Mobil  Oil 
Corp.,  13  DOE  1 85,339  (1985).  Applying 
a  competitive  disadvantage  analysis  to 
the  motor  gasoline  data  submitted  by 
the  three  applicants,  the  DOE 
determined  that  the  motor  gasoline 
purchased  by  each  firm  during  the 
consent  order  period  was  purchased  at 
prices  higher  than  the  average  market 
price.  The  DOB  concluded  that 
Rosenthal,  Wagner  and  Mayer  suffered 
competitive  disadvantages  and  were 
therefore  eligible  to  receive  full 
volumetric  refund  amounts  for  their 
purchases  of  motor  gatoline  from  Mobil. 
In  the  cases  of  Rosenthal  and  Mayer, 
additional  refunds  for  purchases  of 
Mobil  middle  distillates  were  granted 
because  the  firms  qualified  as  small 
claims  purchasers  and  their  total  refund 
was  less  than  $5,000.  The  refunds 
granted  to  the  firms  totalled  $17,466, 
representing  $14,058  in  principal  and 
$3,428  in  interest 

Mobil  Oil  Corporation/The  Atlas  Oil 
Company,  4/20/88.  RF22S-0203 

The  DOE  issued  a  Decision  and  Order 
granting  an  Application  for  Refund  frt)m 
the  Mobil  Oil  Corporation  escrow 
accoimt  filed  by  The  Adas  Oil  Company 
(Adas),  a  reseller  of  Mobil  refined 
petroleum  products.  In  its  refund 
application,  Adas  elected  to  submit 
documentation  that  it  was  injured  by 
Mobil's  pricing  practices  rather  than  to 
rely  on  the  presumptions  set  forth  in 
Mobil  Oil  Corp.,  13  DOB  1 85,389  (1985). 
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analysis  to  the  motor  t 
submitted  by  AUaB»  thsLDOKdctcnaiMd 
diat  the  lCltlKMtafi7  gaMom  o£  MoUk 
motoK^scilihs-peBBhaMd  by  Uw  &» 
during,  the  consent  ordec  period  were 
purchased  at  pdces  higher  than  the 
maikef  average  price.  The  DOE 
concluded  that  Adas  suffered  a 
compeliVve  dlisadvanthge  and  was 
tbereferr  ei%jbllr  to  receive  dte  foR 
volumetric  refiimf  amooRf  for  its 
purcneses  mMn  Moon'.  The  totaf  refeud 
granted  to  AtIesrwar$M,9Be>,. 
representing  $68,aB>  in-  principal  anrf 
$16i642  in  interest 

PeOvkum  Heat  andPoweirCo.,  Una/ 
Catanxaro  Oil  &  Heating  Co..  Inc., 
Bottini  Paef  Cocptm/ffoir.  4fi&/SS. 
RPZ8^TZ,KP28&r^ 

The  DOB  issued  a  DtedsioB  and  Order 
concerning.  AppAcetionfr  fbf  Refimd  filed 
by  CatanataCfilft  HeafinitCo.,.  Inc.  and 
Botlinf  Fuel  Corporati'on  is  the 
Petioleom  HeaC&RiwerCo.,  Inc. 
(PH&P}  specfaf  refhod  proceeding 
Petroleum  Heat  and  Pbwer  Co.,  15  DOB 
1 85,036  ft98^  Because  neither  firm  was 
able  to  estabBsh  itk  purchase  volumes 
fit>m  in&P  darmg  tie.  consent  ordier 
period,  their  AppUcatioas  Ibr  ReifiuuF 
wered^nis<£ 

PlaquemiMs  OH  Sales  Cor^/Petumd 
DriJbng  Ca,  ei  al..  4/^3/aft  RF30B~t 
etal 

The  DOE  issued  a  Decision  and  Order 
granting  nefciodl  applications  filed  by  one 
reseller  and  three  cad>-asei!S  seeking 
refund*  from'  the  Plaquemines  Oil  Seles 
Corp.  consent  order  fund.  In  accoBdaace 
with  Ike  staadanis  established  in 
Plaquemines  Oil  Sales  Corp.,  17  DOE 
1 85.056  (198^  eeck  applicant 
documented  its  puschaaevolitaiceal 
Plaq^iemines  product  and  was  found  to 
be  eligible  to  ceseive  a  refund.  The  total 
amount  e£  reiiiads  approved  in  the 
Decision  was  $65,284,  representing 
$46,425  in  principal  and  $iaifi9  is 
interest 

Reimger  Bros.,  be,  et  al.,  4/20/88, 
RF272-&788ttaL 
The  DOBiseeeJ  e  Stecisioo  end  Order 
granting  refunds  from  erudie  oB 
overcharge  fuadb  to  5ff  applicants  based 
on  (heir  leapectiwe  pnrchnea  of  refined 
petroieeee  pieducle  derasg  the  period 
Augusfel9,.197»dttou^  )aiiiie>]r27, 
19Kt.  fecfai  appiiuuil  used  die  prodacte 
for  varione  agrienllural  activities,  and 
each  detaminedile  cfiaini  eiOei  by 
consulting  actoel  purcheec  Bscords  or  by 
esthnatpg:  its  ceastrniptton  besed  on  the 
acre*  it  faogvedL  Each  apptieant  «M*  an 


end-ueer  of  the  predeclr  it  dateed  and 
was  therefore  found  faqwed  ander  Ae 
end-aeer  pwaeaipliee!  ofii^erf^  the  swn 

of  the  refcn^grentedhr  thie  Decision  is 
$I,5aK 

Saber  Energy,  Tnc/The  Coastal 
Corporatioa,  4/18/88,  RFl92.-ff 

The  DOEisseeda  Decieioa  sod  Order 
granting. »  refund  frooi  the  Saber  Eaetgy. 
Inc.  consent  order  fund  to  The  Coastal 
Corporatioik  Since  CoeetaL  was  a  spot 
pur^aser  ai  Saber  petfoiewa  prodeeta. 
die  DOE  stated  that  the  finn  was 
requested  to  evercoae  the  presumptioa 
that  it  was  net  in|uredbgr  theee  Sabec 
^>ot  putcfaaaea.  The  DOE  found  that 
during  the  consent  order  period.  '^T^stai 
sold  various  Saber  petroleum  product* 
at  less  than  their  poichese  price.  The 
DOE  also  found  that  these  purchases 
were  made  punaanltashott  tena 
contracts  which  oEdiigated  Coasts  to 
purchase  a  certaiiii  volume  of  Sabec 
products  a^  set  prices.  Baaed  oa  those 
findings,  the  DOR  mnr-inAmJ  that 
Coaatal  had  overcome  the  spot 
purchaaec  ptesunxptioa  Car  iftsputchases 
of  regulated  Saber  petroleum  products 
durhig.  the  period  of  price  centeok. 
Accoeding^.  the  fina  wes  greeted' a 
refimd  of  $832Bidu*tiitetest,  iUfidl 
allocable  share  of  the  Sebet  Esfimd  pool 
for  those  pull^ses:' 
Savannah  ELsctris  Sr  Power  CtK  4/21/88, 
RF272-59 

The  DOE  naued  a  Dwieiea  aad  Order 
granting  a  refund  to  Savannah  EtecMc  ft 
Power  Co.  The  firm  had  submitted  an 
Application  for  Refund  in  OHA's 
Subpart  V  crude  oil  overcharge  refund 
proceedings.  The  DOE  ftmd  that  the 
Applicant  had  provided  sofficient 
evidence  of  the  volume  of  refined 

Petroleum  oraducts  that  it  mirr-hnnrrf 
during  the  period  August  19, 1973 
through  January  27, 1961  and  that  it  had 
certified  that  it  woud  pass  through  the 
refund  to  its  customers.  In  reaching  Its 
determination,  the  DOE  rejected  the 
comments  subaiitted  by  a  group  of 
States  in  opposition  to  Savannab's 
claim.  Specifically,  tiie  DOE  found  that 
the  States  had  not  demonstrated  that 
Savannah  was  ineligiUe  to  receive  e 
refimd  oa  behelf  of  its  injured 
customers.  The  refimd  pasted  was 
$154,329 

U.L  Smith,  et  al,  4/16/88,  Rf272'-932,  et 
al 

The  DOE  issued  a  Decision  and  Order 
granting  39  Applications  for  Refund  SLed 
in  the  ^bpart  V  crude  od  refund 
proceedings.  Each  applicant  purchased 
refined  petroleum  products  during  the 
period  Augnst  19, 1979  through  January 


27, 1961,  'enveeed' Ae  pmneis  fcr 
various  agricultural  aetivitiee.  Eedr 
applicant  detemtncd  the  vohune  of  ita 
foel  purchases  by  consohing  actoel 
purchase  records  or  by  estimating  its 
consumption  based  oa  the  ecees  it 
fanned.  The  sum  of  the  refunds  granted 
in  this  Deeisiofi  i»$I,7M. 

Wayne  Frerichs,  et  aL,  4/21/88,  RF27Z- 
1130.  etal 

The  DOE  issued  a  Decisios  and  Order 
giaiiUiig  M  Apphuatiuns  for  Refund  fifed 
in  the  Sabpert  V  crude  oif  refund 
proceedings.  Be^  appBcant  panAased 
retineo  petroleuui  products  during  the 
period  Angnst  19. 1973  fhroo^  Jannary 
27, 1981,.  and  used  the  products  for 
various  agricultural  activities.  Each 
applicant  dUermiaed  the  volume  of  its 
fuel  purchases  by  consulting  actual 
purchase  records  or  by  estimating  its 
coBsumptiiaa  based  oa  Nacres  it 
fanaed.  T^  sank  ef  the  cefiiadr  gtaated 
in  this  Dedsioais  $748> 

DismisaaTe 


The  feltowHig  selifeieeioiis 
dismissedr 


ChanpUa  Mm4m.  faK 

ClauM  HeatinsOHK.  lac 

DeYoMi^  gweiirrtm,  fcie 

Eugene  S.  Po»t 

Haney  Oil  Co 

HouattM  Exccatt**  Air  Senitea.  the 
Southwast      Miiaiwippi      Elacthc 
Power  Auodation. 

Telum.  Inc _ ~.„..._„„ 

Triboro  Coach  C«ipanlian. 

Ullninar  Petroinn*.  Ins 


GnrMt 


ltF229-S32e 
Rr23S.S3a6. 

RF22S-eDa» 

KFA-OlTft 
RF225-10997 

RF27a.-lUS 

BRO-I244 
RF22S-714e 

RF22S.7M0 

RF22S-fl9gS 


Copies  of  the  fiiB  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  lE-234. 
Forrestal  Building,  1000  Independence 
Avenue,  SW..  Washington,  DC  20S85, 
Monday  through  Friday,  between  the 
hours  of  1:00  pjn.  and  5:00  p.m.,  except 
federal  holidays.  They  are  also  available 
in  Energy  Management  Federal  Energy 
Gufdeliaes,  a  commercially  published 
loose  Leaf  reportfr  systeok 
May  17. : 


G«orge  B.  Btwiiay^ 

Director.  Office  of  Hearings  and  Apptafa. 
(PR  Doc  U-lieee  Filed  5-21-8S:  8.-45  amf 
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ENVmONMENTAL  PROTECTION 
AQEiiCr  "  •    •   '>:r'-v;iK:.ri- 
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Oftica  of  Paaticidaa  and  Toxic '-~' 


Planning  Raaoarch  CorporMkM; 
Tranafar  of  Data 

iMCNCv:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 


r.  This  is  a  notice  to  certain 
persons  who  have  submitted 
information  to  EPA  in  connection  with 
pesticide  information  requirements 
imposed  under  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FTFRA) 
and  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA).  Hanning 
Research  Corporation  (PRC)  will 
perform  work  specified  in  Delivery 
Orders  issued  under  existing  EPA 
contracts.  This  work  will  be  done  for  the 
EPA  Office  of  Pesticides  and  Toxic 
Substances  (OPTS),  and  will  require 
access  to  certain  information  submitted 
to  EPA  under  FIFRA  section  7.  This 
information  is  defined  as  confidential 
business  information  (CBI)  in  FIFRA 
section  7(d).  This  information  will  be 
transferred  to  V9X1  as  authorized  by  40 
CFR  2J07(h)(3).  This  action  will  enable 
PRC  to  fulfill  the  terms  of  these 
contracts,  and  serves  to  notify  affected 
persons. 

DATE  PRC  will  be  given  access  to  this 
information  no  sooner  than  June  1, 1988. 
FOR  HMTim  NIFOnaMTION  CONTACft 
By  Mail: 

Catherine  S.  Grimes,  Program 
Management  and  Suport  Division 
(TS-757C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agmcy.  401  M  Street  SW.. 
Washington.  DC  2046a 
Office  location  and  telephone  number 
Rm  212.  CM  #2. 1921  Jefferson  Davis 
Highway,  Arlington.  VA  (703-557- 
4460). 
auanaiBfTAiiv  nikmimation:  EPA 
currently  has  contracts  with  PRC  under 
Nos.  68-<n-«844  and  68-01-7361.  Under 
Delivery  Order  095  of  EPA  Contract  No. 
68-01-6844,  PRC  will  provide  systems 
operation  and  maintenance  services  for 
OPTS'  prime  computer  at  EPA.  In  the 
process  of  this  work,  PRC  employees 
will  have  access  to  FIFRA  section  7 
daU. 

Under  Delivery  Order  047  of  EPA 
Contract  No.  68-<n-7361.  PRC  will 
provide,  at  IS>A  Regional  Offices,  data 
entry  servicesr  on  production  data 
subnitted  by  pesticida  producaftmtfJW 
section  7  «fFffllA.'  ' 


These  DeUvery  Ordett  wiU  QQt  be 
subcontracted  by  PRC     '  t/.r^"^:^'- '  : 

The  Office  of  Pesticide  fto^iik  bar  ' 
determined  that  accesaby  IVC  to 
information  on  all  pesticide  chemicals  is 
necessary  for  the  performance  of  these 
Delivery  Orders. 

This  information  is  enfifled  to ' 
confidential  treatment,  having  been 
submitted  to  EPA  under  section  7  of 
FIFRA. 

In  accordance  with  the  requirements 
of  40  CFR  2.307(h)(2),  PRC  shall  not  use 
the  information  for  any  purpose  other 
than  purpo8e(s)  specified  in  the 
contracts;  shall  not  disclose  the 
information  in  any  form  to  a  third  party 
without  prior  written  approval  from  the 
Agency  or  affected  business;  and  shall 
require  that  each  official  and  employee 
of  the  contractor  sign  an  agreement  to 
protect  the  information  from 
unauthorized  release.  In  addition,  PRC  is 
required  to  submit  for  EPA  approval  a 
security  plan  under  which  any  CBI  will 
be  secured  and  protected  against 
unauthorized  release  or  compromise.  No 
information  will  be  provided  to  PRC 
until  the  above  requirements  have  been 
fully  satisfied.  Records  of  information 
provided  to  PRC  will  be  maintained  by 
the  Delivery  Order  Officer  for  these 
contracts  in  the  EPA  Office  of  Pesticides 
and  Toxic  Substances.  All  information 
supplied  to  PRC  by  EPA  for  use  in 
connection  with  these  Delivery  Orders 
«vill  be  returned  to  EPA  when  PRC  has 
completed  its  work. 

Dated:  May  5, 1968. 
Douglas  D.  Campt. 

Director,  Office  of  Pesticide  Programe. 
[PR  Doc  88-11448  Filed  5-24-88;  8:45  am] 

HLLMQ  COOC  ( 


(OPP-36158;  FRL-3383-«] 

Addenda  on  Data  RapoiMnfl  to 
Paatidda  Aaaaaamant  QuidaNnaa 

AOENCV:  Environmental  Protection 

Agency  (EPA). 

action:  Request  for  Comments. 

auMNUurr:  EPA  is  making  available,  for 
public  comment,  proposed  addenda  to 
the  following  studies  in  the  Pesticide 
Assessment  Guidelines:  rodent 
oncogenicity,  general  metabolism,  and 
livestock  fee<&ig  studies.  The  addenda 
would  supersede  paragraphs  in  tiie 
Guidelines  on  data  reporting  and  would 
provide  a  format  for  the  preparation  of 
study  reports  by  those  sufamitt&iig  data 
to  EPA.  This  wilt  increase  the  efficiency 
of  pesticide  registration  and  other 
regulatory  activities.  Copies  of  the 
proposed  addenda  are  available  at  the 


address  iistedl>elQ%y  |or  fj^e  fD^grnuition 
Services Secdoin.;-.","'/^  '^'.'^ ^^^I'^i  ..  :, 

DATCComments/ideAUtiedb^tfie  /^ 
docket  control  number  OPP<^56  wuat , - 
be  received  on  or  before  }uly  25',  1988.  <  ;* 
ADORCSS:  Submit  three  copies  of  writtM  - 
comments,  identified  with  the  docket-  ~^ 
control  number  "OPP-36158"  by  mail  to: 
Information  Services  Section,  Program  ■  -J 

Management  and  Support  Division  ''■'*; 

(TS-757C),  Office  of  Pesticide 

Programs,  Environmental  Protection 

Agency.  401  M  Street  SW., 

Washington.  DC  2046a 
In  person,  deliver  comments  to:  Rm.  236, 

CM  #2. 1921  Jefferson  Davis  Highway, 

Arlington,  VA. 

Information  submitted  in  any 
comment  concerning  this  notice  nray  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  Vvill  not  be 
disclosed  except  in  accordance  %vith 
procedures  set  forth  in  40  CFR  Part  2.  A' 
copy  of  the  comment  that  does  not       ' 
contain  CBI  must  be  submitted  foif 
inclusion  in  the  public  record. 
Information  not  mai'ked  confidential 
may  be  disclosed  publicly  by  Q>A 
without  prior  notice  to  the  subinitter.  All ' 
written  comments  will  be  available  for 
public  inspection  in  Rm.  236  at  the 
address  given  above,  bom  8  a.m.  to  4 
pjn.,  Monday  through  Friday,  excluding 
legal  holidays. 

Copies  of  the  draft  guidelines  are  also 
available  et  this  above  address. 
FON  RNITMCR  MPOMIATION  CONTACT 
Elizabeth  M.K.  Leovey,  Hazard 

Evaluation  Division  (TS-7e9C),  Office 

of  Pesticide  Programs,  Environmental 

Protection  Agency.  401 M  Street  SW., 

Washington.  DC  20460. 
Office  location  and  telephone  Number 

Rm.  703.  CM  #2. 1921  Jefferson  Davis 

Highway.  Arlington.  VA  (703-557- 

2162). 
SUFMJEMCNTARV  INFOmtATION:  The 
Pesticide  Assessment  Guidelines 
describe  protoools  for  performing  tests 
to  support  the  registration  of  pesticides 
under  the  Federal  Food,  Drug,  and 
Cosmetic  Act  and  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act.  A  description  of  the  organization  of 
these  Guidelines  and  their  relationship 
to  data  requirements,  along  with  the. 
necessary  information  for  ordering  them 
from  the  National  tecb^lpal  faiformation 
Service,  appears  in  4Q  CFR  158,115. 
published  in  the  Fedscal  ftagifter  of 
October  24. 1984  (49  FR  42856).  Tl^i  Data 
Reporting  addenda  wiUdirify  secttons 
in  the  Guidefines  on  data  reportbng  and 
provide  fbittats  which  guide  pesticide 
registrants  in  report  preparation.  ~Wtth 


consistent  and  complete  reports,  the 
Agency  will  spend  less  time  in 
reorganizing  data,  retrieving 
information^  and  resolving 
misunderetondings. 

This  is  the  fifth  set  of  Data  Reporting 
addenda  which  has  been  made 
available  for  public  comment  Public 
comment  for  the  other  sets  were 
requested  in  the  Federal  Renter  of  July 
31. 1985  (50  FR  31010):  May  21, 1988  (51 
FR  18660);  October  15, 1986  (51  FR 
36753);  and  March  25. 1987  (52  FR  9536). 
Most  of  these  guidelines  have  been 
pujblished  by  die  National  Technical 
faifprmaticm  Service  as  announced  in  the 
Federal  Kagister  of  November  26. 1966 
(51  FR  42931);  September  23, 1987  (52  FR 
357B6);  January  28. 1988  (53  FR  2535)  and 
April  13. 1988  (53  FR  12186).  The 
unpublished  documents  are  being 
revised  for  publication  in  the  near 
future.  The  specific  subdivisions  and 
series  now  being  considered  are: 
Subdivision  F.  Series  83-2  and  83-5; 
Rodent  Oncogenicity  Study;  Subdivision 
P.  Series  85-1.  General  Metabolism;  and 
Subdivision  O.  Series  171-4(c)(3). 
Residues  in  Meat  Milk.  Poultry,  and 
Eggs:  Livestock  Feeding  Studies.  This  is 
expected  to  be  die  last  set  of  Data 
Reporting  Guidelines  developed  for  this 
effort 

Drafts  have  been  reviewed  by  the 
Agency.  Comments  on  diis  set  of 
repertiiig  fonnats  wiD  be  considered  by 
die  Agency  in  preparing  a  final  draft  for 
publication  by  the  National  Technical 
Information  Service. 

Dated  May  11. 1888. 
Amwito  Barton, 

Director.  Hazard  Evaluation  Divition.  Office 

of  Pesticide  Programs. 

pit  Doc  88-11447  Filed  5-24-8ft  8:45  am] 
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(PF-497;Fm.-33a4-ai 

Paatidda  Tolaranca  PatWona;  Elaneo 
ProductaCa 

AOCN^V:  Environmental  Protection 
Agency  (EPA). 
ACTKWl:  Notice. 


v:  This  notite  aiinouhces  tlie 
filing  of  pesticide  petitions  and  food/ 
feed' additive  petitions  proposing  the 
establishment  of  tolerances  and/or 
regulations  for  residues  of  certain 
pesticide  chemicals  in  or  on  oertabi 
agricultural  commodities. 
ADONcas:  By  mail,  submit  Written 
comments  to: 

Information  Services  Section.  Program 
Management  and  Support  Division 
(TO-T^TC);  Office  of  Pestidde 
Programs.  Environmental  Protection 


Agency;  401 M  Street  SW.. 

Washington.  DC  204ea 
in  person,  Iwing  comments  to:  Rm.  236, 

CM  #2, 1921  Jefferson  Davis  Highway. 

Arlington,  VA  22202. 

Information  submitted  as  a  comment 
concerning  t£is  notice  may  be  claimed 
confidential  by  maridng  any  part  or  all 
of  thiat  information  as  "Confidential 
Business  Information"  (CBil). 
Information  so  mariied  will  not  be 
disdosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  die  conmient  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  236  at  the  address 
given  above,  from  8  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  RIRTHCR  INFORMATION  CONTACT 

By  mail:  Registration  Division  (TS- 
767C).  Attention:  Product  Manager  (PM) 
named  in  the  petition,  Environmental 
Protection  Agency,  Office  of  Pesticide 
Programs,  40l  M  Sbeet  SW., 
Washington.  DC  20460. 

In  person,  contact  the  PM  named  in 
each  petition  at  the  following  office 
location/telephone  nuinber 


Product 

OMo0  locaSon/ 

Addran 

managsr. 

Waphorw  nurabar 

PhH  HuQOfl 

Rm.  207,  CM  #2, 

Da 

(PM17) 

7O3-657-260a 

Lois  Rossi 

Rm.  227.  CM  #2. 

Do. 

(PM2t) 

703-867-1900. 

nictivd 

Rm.237.CMfZ 

Da 

Mountfort 

703-6S7-1830. 

(PM23) 

RotMitJ. 

Rm.  245,  CM  #2. 

Oa 

TaytorfPM 

703-557-1900. 

25) 

SUPPLEMeNTARV  WTOWMATION.  EPA  has 

received  pesticide  (PP)  and/or  food  and 
feed  additive  (FAP)  petitions  as  follows 
proposing  the  establishment  and  or 
amendment  of  tolerances  or  regulations 
for  residues  of  certain  pesticide 
chemicals  in  or  on  certain  agricultural 
commodites. 

InitislFflinss 

i:PP7P3SJ7.Elati(M  Products  Co^ 
Division  of  Eli  Lilly  and  Co^  P.O.  Box 
708,  Greenfield.  IN  4614a  proposes 
amending  49  CFR  18a421  by 
establishdng  a  regulation  to  permit  the 
residues  of  the  fujigicide  fenarimol  ' 
[alpba-(2-  chloroplwnyl>-alpha-(4- 
chlorofmenylJ-ihPy^nddineiDethanol]  in 
or  pn  pears  at  0.1  ppm.  The  proposed 
ahaiy^cal  method  for  determining 
residues  is  gas  chromatography.  (PM-21) 


2.  PP8F3e07,  Hoechst  Celanese  Corp.. 
Route  202-206  Nordi.  Sommerville.  NJ 
06876,  proposes  amending  40  CFR  Part 
180  by  estaUishing  a  regulation  to 
permit  the  residues  of  die  herbicide 
monoammonlum  2-amino-4- 
(hydroxymethylphosphinyl)-butanoate 
(expressed  as  2-amino-4- 
(hydroxymethylphosphinyl  butanoic 
acid)  and  3-methylphosphinicopropionic 
acid  (expressed  as  2-amino-4- 
(hydroxymethylphosphinyl)  butanoic 
acid)  in  or  on  soybean  seed  at  005  ppm: 
apples  at  0.05  ppm;  grapes  at  OJOS  ppm; 
field  com  grain,  forage,  fodder,  and 
silage  at  0.05  ppm;  nuts  at  0.05  ppm:  and 
almond  huUs  at  0.50  ppm.  The  proposed 
analytical  mediod  for  determining 
residues  is  hi^-pressure  Bquid 
chromatography.  (FM  23). 

3.  PPBF3611.  Ciba  Geigy  Corp.. 
Agricultural  Division.  Ckeensboro.  NC 
27419.  proposes  amending  40  CFR 
180.368  by  establishing  a  regulation  to 
permit  the  residues  of  the  herbicide 
metolachlor  (2-chloro-N-(2-ethyl-6- 
methylphenyl)-N-(2-medioxy-l- 
methylethyl  acetamide)  and  its 
metabolites  determined  as  2-[2-ethyl-6- 
methylphenyl)-ainino]-l-propanol  and  4- 
(2-ethyl-8-meUiyl-phenyl)-2-hydroxy-5- 
methyI-3-morpholinone  in  or  on 
nongrass  animal  feeds  group  at  3.0  ppm. 
The  proposed  analytical  method  for 
determining  residues  is  gas 
chromatography.  (PM  23). 

4.  PP8F3ei2.  Agricultural  Genetics 
Co.  Ltd.,  C/O  Jellinek.  Schwartz. 
Connolly  A  Freshman.  Inc  1350  New 
Yoiic  Ave.,  NW.,  Suite  400  Washington. 
DC  20036,  proposes  amending  40  CFR   ■'. 
Part  180  by  establishing  an  exemption 
from  the  requirement  of  a  tolerance  for 
the  granulosis  virus  (CpGV)  of  the 
codling  moth  when  used  as  a  pesticide 
on  apples,  pears,  and  walnuts.  (PM  17). 

5.  PP8F362Z  Dow  Chemical  MSA., 
Agricultural  Products  Department  P.O. 
Box  1706,  Midland.  MI  48640,  proposes 
amending  40  CFR  180431  by 
estabUshing  a  regulation  to  permit  the 
residues  of  the  herbicide  clopyralid  (3,6- 
diddoro-2-p3rridinecarboxylic  acid)  in  or 
on  field  com  grain  at  0.2  ppm.  field  coni  : 
fodder  at  4.0  ppm.  and  field  com  green  - 
forage  and  silage  at  0.8  ppm.  The 
proposed  analytical  mediod  for 
determining  residues  is  gas 
chromatography  using  Hall  electrolytic 
conducti^ty  detector.  (FM  23). 

6;  PP8F3627.  Mycogen  Corp..  c/o  WJL 
Landis  Associates,  Inc.,  P.O.  Box  5128, 
V^dosta,  GA  31605-6128.  proposes 
amending  40  CFR  Part  180  by 
establiab^  an  exemption  from  the 
requiretnent  of  a  tolerance  for  Bacillus 
Thuringiensis  var.  San  Diego  in  or  on  all 
raw  agricultural  conunodlties.  {JPM 17). 
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7.  PPaFUaa.  IASP  Corp., 
DiviiioB.  Ayicaitarai  dmocialt  Gwy, 
100  Chewy  H«  ad..  Ponip|i—yt>q 
07054.  propwi  faitog  40  CPK 
I8a4l2  ^  iislabMriMg  a  legatation  to 
pennit  the  residttes  of  ihe  heibidde  a-{l- 
(etfioxytnino)buty1)-5-(2- 
(ethylthio)propytJ-3-h3rdTtTxy-2- 
cyclohexene-1-one  and  its  metabofites 
containing  2-<7clohexeBe-l-one  moiety, 
in  or  on  pomefrmts  at  0.2  ppm.  Hie 
proposed  analytical  method  for 
detenniniqg  residues  is  gas 
chromatograpfay.  (FM  2^. 

&  PP8F3630.  Elaaco  Products  Co..  A 
DiviaioD  of  EM  LiUy  and  Co.  PXX  Box 
708,  GreeafieUL  IN  4^40.  prapoaet 
amending  40  CFR 180421  by 
establishing  a  regidaiion  to  pavnt  the 
residues  of  the  fungxade  fenaiiinol  (a-(2- 
chlotopheayij  a  {\  chkHopheoyij-S- 
pyrimidineBWIhaiiol)  in  or  on  cfaeniea  at 
1.0  ppm.  The  propoaed  analytical      | 
method  Cor  detemining  reeidaes  is  git 
liquid  dmaBatography.  (FM  21). 

9.  PP8F3633.  Ciba-Geigy  Corp, 
Agricultural  Division.  P.O.  Box  UtSOa 
Greensboro.  NC  27419.  proposes 
amaidiDg40  CFR  180.414 1^ 
estabhshiDg  a  regulatioB  to  pennit  the 
residues  of  the  insecticide  cyromaziae 
(N-cyclopropyl-l,3.5-tnaziae-2«4.fi- 
triamine)  and  its  principal  aietabolitc 
melamine  (1.3.5-tnazine-2.4.6-triamine) 
calculated  as  cyromaziae  in  or  on  aieat 
fat,  and  meat  byproducts,  induding 
kidney,  at  0.2  ppm  and  liver  at  0.4  ppm. 
The  prapeeed  walytical  ntethod  far 
detmaiiiit  rasidues  ia  higfa-pseaaore 
liquid  dmBatagrapiiy.  (FM  17). 

10.  FAP  8H55^.  BASF  Corp.. 
Chemical  Division,  Agricultural 
Chemicals  Group,  100  Cherry  Hill  Rii.. 
Parsippany,  N)  07054,  proposes 
amendmg  21  C^R  Part  561  by 
establishing  a  regulation  to  pennit  the 
residues  of  the  herbicide  2-{l-  j 
(ethoxyimino]butyl}-5-(2-  j 
(ethyIthio]propyl]-3-hydraxy-2- 
qydi^iexene-l-one  and  its  metabolites 
containing  2-cyclohexene-l-oae  moiety, 
in  or  on  dry  pomace  at  (18  ppm.  (PM  25). 

11.  FAPBHS^e.  E.I  DuPont  { 
DeNemours  ft  Co.,  faic.,  AgricuHaral 
Products  Department  Barley  VBfL  Tlaza. 
WaBcer's  MiH  Bidg.,  WifaiBn«ton,  DE 
19698,  proposes  amending  21  CFR  Parts 
501  end  193  by  establisliing  a  regulation 
to  permit  the  residues  td  the  fungicide  1- 
[bis(4-fhiorephenyf)metfayUilyl)medlyIi- 
lH-l,Z4-triazole  (DPX-H6573)  In  or  on 
grape  pomace  at  \J0  ppm.  raisin  waste  at 
li)  ppm.  and  raisins  at  1^  ppm.  pPM,21], 


(7U3.Cl36a) 

Dated:  May  12, 
Edwfai  F.  TfaMwoifh. 

Director,  RegistraUonDiimian,  Offiaaof 
Pesticide  Programs. 
[PR  Doc.  88-11575  Piled  5-24-8&  8:45  am] 


[PP  5Q31»/TS82;nn:-338S-8] 
Amitrai;  EKteaaioa  «f  Ti 


:  BnviTonniental  Protectloa 
Agency  (EPA). 
action:  Notice. 

SUMMMIT:  EPA  has  extended  temporary 
tolerances  for  the  combined  residues  off 
the  insecticide/miticide  amitraz  and  its 
metabolites  containing  the  2,4- 
dimetfaylaniline  moiety  (calculated  as 
the  parent  compound)  in  or  on  certain 
raw  agiitultmal  conmiodities. 
DATE  These  temporary  tolerances 
expire  April  18, 1989. 


mONCOMTACn 

By  maiL-  Dennis  Edwards,  Product 
Maat«er  (PM)  12.  Registratioa 
Division  (TS-7B7C).  Office  of  Pesticide 
Programs,  Enviramaental  Protection 
Agency.  401 M  St.  SW..  Washington. 
DC  20480. 

Office  location  aad  telephone  number 
Rm.  205,  CM#2, 1921  Jefferson  Davis 
ITighway,  Ari'mgton.  VA,  [790-657- 
2388). 

SUPPLEMENTARY  INPOflMATtON:  Nor-Am 
Chemical  Co.,  P.O.  Box  7495,  3509 
ailverside  Rd.,  WUmtngton.  OE 19803. 
stating  that  temporary  tolerances  had 
been  extended  far  the  cooabined 
residues  of  the  insecticide/miticide 
amitraz  (N'-(2,4-dimethylphenyl)-N- 
[[(2,4-dimethylphenyl)iahw]methyl}-N- 
methylmethanimidamide)  and  its 
metaboliles  containing  the  2,4- 
dimethylaniline^oiety  (calculated  as 
the  parent  compound)  in  or  on  the  raw 
agricultiu^  commodities  cottonseed  at 
0.20  part  per  millioB  (ppm):  in  eggs  at 
0.01  ppm.  and  in  meat,  fat  and  meat 
byproducts  of  poultry,  goats,  horses,  and 
sheep  at  0.01  ppm.  These  tolerances 
were  issued  in  response  to  pesticide 
petition  (PP)  5G3185. 

These  temporary  tolerancea  have 
been  extended  to  permit  the  continued 
mariceting  of  the  <i>ove  raw  agricultural 
commodities  named  above  when  treated 
in  accordance  with  the  previstons  of 
experimental  use  permit  45639-EUP>27. 
which  is  being  extended  under,  the 
Federal  Insecticide.  FongjcitVy  aod   ' 
Rodentidde  Act  {FflPRA)  as  amended 
(Pub.  L.  8S-38B.  92  Stat  sue  7  IL&C 

136).  ..;      -  .„^. 


Trie  ecienHSc  deta  reported  and  other 
relevant  uMteiM  were  evdeatedf  and  it 
was  detenninea  uiat  fte  exteHdon  tx 
these  temporary  tolemnoei  WMpfOtect 

the  public  health.  Therefore,  fte 
tempomy  tolerances  hove  been  ■ 
extended  on  the  condition  that  tiie 
pesticide  be  used  in  accordance  with  the 
experimental  use  pennit  and  with  the 
following  provisions: 

1.  The  total  aoHMiBt  of  &e  active 
inpedieBt  to  be  used  meat  not  exceed 
the  quaatity  authorised  by  the 
experiflaeotal  use  pemit 

2.  No^Affl  Chemifnl  Co.mast 
inuneifiataly  notify  Ae  SPA  of  any 
findiags  from  the  experimental  me  that 
have  a  bearing  on  safety.  Hw  company 
must  also  keep  records  of  producdoa, 
distribution,  «nd  perfataance,  and  on 
request  make  the  records  available  to 
any  authorized  officer  or  efflfdoyee  of 
the  EPA  or  tfie  Food  and  DriQ 
Administration. 

These  tolerances  expire  April  18. 198flL 
Residues  not  in  excess  of  this  amount 
remaining  in  or  on  the  above  raw 
agricultural  commo^ties  after  thi^ 
expiration  date  will  not  be  considered 
actienable  if  the  pesticide  ia  legally 
applied  during  the  term  of,  and  in 
accondanee  adlh;  the  provisioBS  of  the 
experimental  use  pemdt  and  temporary 
toieranoea.  These  takfaooes  may  be 
revoked  if  the  experimental  use  pennit 
is  revokad  or  tf  any  experience  with  or 
scientific  data  on  this  pettidde  iwhcate 
that  such  revocation  is  aeceasaiy  to 
protect  the  public  health. 

The  Office  of  Management  and  Budget 
has  exempted  this  notice  from  te 
requirenenis  of  eeotion  )  of  Executive 
Ord«  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L  06- 
354, 94  Stat.  1164,  5  U.S.C.  801-612),  die 
Adasittislrator  haa  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
stateoiaat  to  this  effect  was  published  in 
the  Fadseal  Regisler  of  May  4. 1981  (46 
FR  24960). 

Autfaorfly:  n  U5.C  SfOeQ). 

Dated:  May  17. 1988. 
Edwin  F.Tldmrofth.    ' 
Director,  Registration  Division,  (^ioe  £/ 
Pesticide  Programs. 
[FR  Doc.  88-11708  Filed  5n24-tt:  8;45aB4 


{OPT8-68844:  Fm.-338S-«| 

ToKteandHaardowSuhfnc— . 
Cortdn  Chomicals  Premanufacturo 
Notioos 


:  Environmental  Protection 
Agency  (EPA). 

actnm:  Notice. 


J/'.'  >  J  ; . -*  ..i'.  r.  V-'>  '    *•*♦   ii-- 


r.  Section  5(a)(1)  of  the  Toxic 
Sustances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (FMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Stetutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  the  final  rule  published  in 
the  Federal  Ragistar  of  May  13. 1983  (48 
FR  21722).  In  the  Federal  Rej^^  of 
November  11, 1964,  (49  FR  46066)  (40 
CFR  723.250),  EPA  published  a  rule 
which  granted  a  limited  exemption  from 
certain  PMN  requiremento  for  certain 
types  of  polymers.  Notices  for  such 
polymers  are  reviewed  by  EPA  within  21 
days  of  receipt  This  notice  announces 
receipt  of  twenty-four  such  I^^s  and 
provides  a  summary  of  each. 
DATES:  Close  of  Review  Periods: 

Y  88-167— May  3, 198a 

Y  88-180. 88-170,  88-171— May  5. 1988. 

Y  88-172, 88-173,  88-174-May  8. 1988. 

Y  88-175— May  17, 198a 

Y  88-178. 88-177— May  a  198a 

Y  BfrrlTS,  88-179. 8a-180-^^ay  11. 
198a  ;, 

Y  88-181— May  12. 198a 

Y  68-162-May  15. 198a 

Y  88-183. 86-184— May  17, 198a 

Y  88-185— May  25, 198a 

Y  88-186-^lay  11, 1988. 

Y  88-187, 88-188— May  23. 198a 

Y  88-189.  88-190— May  31. 1988. 

Y  88-191-r-)une  1. 198a 

roR  RIRTNCN  MFOmiATION  CONTACT 

Stephanie  Roan.  Premanufacture  Notice 
Management  Branch.  Chemical  Control 
Division  (TS-794).  Office  of  Toxic 
Substences.  Bnvironmentel  Protection 
Agency.  Rm.  E-61t  401 M  St.  SW. 
Washington.  DC.  20460,  (202)  382-3725. 
SUfPLCMDITARV  mtormation:  The 
following  notice  conteins  information 
extracted  from  the  non-confidential 
version  of  the  submission  provided  hy  • 
the  manufacturer  on  the  I^INs  received 
by  EPA.  The  complete  non-confidential 
document  is  available  in  the  Public 
Reading  Room.  NE-G004.  at  the  above 
address  between  8M)  a.m.  and  4:00  p.m.. 
Monday  tiirough  Friday,  exdoding  legale  - 
holidays.  ■ ,. . 

Y88-lf7    ■ 

AfoAif^/urer.  Confidential 
/  Chemical.  (G)  Tall  oU  fatty  aad  alkyd. 


Use/Production.  (S)  Polymer  for 
baked  metel  coating.  I^od.  range: 
Confidential. 

¥88-189 

Manufacturer.  ConfidentiaL 
Chemical.  (G)  Polyetiier-type 

polyurethane. 
Use/Import  (G)  Polymeric  industrial 

adhesive.  Impart  range:  confidential. 

Y8a-17D 

Manufacturer.  Confidential. 

Chemical.  (G)  Unsaturated  polyester 
resin. 

Use/Production.  (S)  Boats/general 
purpose  resin.  Prod,  range:  Confidential. 

Y 88-171 

Manufacturer.  S.C  Johnson  ft  Sons, 
Ina 

Chemical.  (G)  Random  copolymer 
emulsion. 

Use/Production.  (G)  Emulsion 
polymer/film  former.  Prod,  range: 
ConfidentiaL 

Y8»-178 

Manufacturer.  Quantum  Chemical 
Corporation  Emery  Div. 

Chemical.  (G)  1.3-Butanediol. 
polyester  with  azelaic  acid  and 
caprylic/capric  acids. 

Use/Production.  (S)  Hasticizer  for 
polyvinyl  chloride  resin.  Ihod.  range: 
10a000-24a000  kg/yr. 

Y8B-173 

Manufacturer.  ConfidentiaL 
Chemical  (G)  Alkyd  resin  and 

caprylic/capric  acids. 
Use/Production.  (G)  Intermediate  for 

print  resin.  Prod,  range:  ConfidentiaL 

¥88-174 

Manufacturer.  ConfidentiaL 
Chemical.  (G)  Modified  alkyd  and 

capryUc/capric  acids. 
Use/Production.  (G)  Vehicle  for  use  in 

prints.  Prod,  range:  ConfidentiaL 

Y 88-175 

Manufacturer.  ConfidentiaL 
Chemical.  (G)  Dibasic  add  polyol 

polyester  and  capryhc/capric  adds. 
Use/Production.  (S)  Polymer  for 

coating  from  meteL  Prod,  range:  23,000- 

63jQeQkg/yr. 

¥88^171  •■''^  =^;.'-*' .  ; 

Maaufactuter.  The  Good  Year  Tire  ft 
Rubber  Ca 

:  Chemical  (G)  Butediene-conteining 
polymer  and  caprylic/capric  adds. 
,     £/se/fttx/uc//on.  (S)  Tire 
manufacturing.  Prod,  range:  iaoOO.000- 

2aooaoookg^. 


¥88-177 

Manufacturer.  Sherex  Chemical 
Company. 

CAem/co/.  (G)  Thermoplastic 
polyamide  resin  and  caprylic/capric 
acids. 

Use/Production.  (S)  Vehicle  for 
adhesive,  inks,  varnish.  Prod,  range: 
ConfidentiaL 

¥88-178 

Manufacturer.  ConfidentiaL 

Chemical  (C)  Polyacrylate,  sodium 
salt  and  caprylic/capric  adds. 

Use/Production.  (S)  Dispersant  and 
process  ink.  Prod,  range:  Confideptiat 

roxic/JyAito.  Acute  oral  toxidty: 
LD50  >  5.000  mg/kg  spedes  (Rat).  Eye 
irritation:  none  species  (Rabbit).  Skhi 
irritetion:  negligible  species  (Rabbit). 

¥88-178 

Manufacturer.  Confidential. 

Chemical  (G)  Aliphatic  polyurethane 
and  caprylic/capric  acids. 

Use /Production.  (G)  Coating  or  fihn. 
Prod,  range:  Confidential. 

¥88-180 

Manufacturer.  Confidential. 

Chemical  (G)  Aliphatic  urethane  and 
caprylic/capric  adds. 

Use/Production.  (G)  Coating  or  fihn. 
Prod,  range:  Confidential. 

¥88-181 

Manufacturer.  ConfidentiaL 
Chemical  (G)  Aliphatic  polyester 

urethane  and  caprylic/capric  acids. 
Use /Production.  (G)  Used  in  coating. 

Prod,  range:  ConfidentiaL 

¥88-182 

Manufacturer.  Owens-Coming 
Fibeiglas  Corporation. 

Chemical  (G)  Unsaturated  polyester 
resin  and  caprylic/capric  adds. 

Use/Production.  (G)  ConfidentiaL 
Prod,  range:  Confidential. 

¥88-183 

Importer.  Monsanto  Company. 

Chemical  (G)  Imidized  tiynnel 
maleic  anhydride  polymer  and  caprylic/ 
capric  ados. 

Use/Import  (S)  Injestion  molded 
parts.  Import  range:  ConfidentiaL 

¥88-184 

Importer.  Nippon  Gohsei  (U.S.A.)  Co. 
Ltd. 

Chemical  (G)  Partially  crosslinked 
saturated  polyester  with  medium 
number-average  molecular  weight 

Use/Import  (S)  Toner  for 
electrophotography.  Import  range: 
saoOO-loaoOO  kg/yr. 


/  VoL  53.  No.  Ktt  /  V/tAiBaAaj,  May  25. 


/ 


/  Vol  88.  NovHOl  /  Wrfabiaiy.  Way  25;  IMft  /  NdHoes 


YM-US 

Manmfactuiwr.  ConfiripaliaL 
Chemical.  (G)  Polyvinyi  acetate 
poly(alkyleiieoxy]  aujtale  copo^oMT. 
Use/PmAieikm  (G)  Pre^jaMr  far 

polyvinyl  alcohol.  Prod,  range:  10.000- 
zoaooo  kg/yr. 


] 


Manufacturer.  Confidential. 

Chemical.  (G)  Polyglycol  polymer  . 
with  l,l-inetfaykaebia(4-i«ec 
yanato<yclobexanej. 

Use/Production.  (GJ  Tbcnaoplatk 
elastomeE.  Prod,  rangt:  ConfideatiaL 

Y8S-1S7  I 

Importer.  ConfidentiaL 

ChemcaL  (S)  Polyediyerester.  14 
methyleiiebM(4-i80C  i 

yanatocydohexane). 

Use/Import  (S)  Polytirethane  foam. 
Import  range:  ConfidentiaL 


Maaufacturer.  Superior  Vamiah  & 
Dier. 

Chemical.  (G)  Styrene/acryBc 
modifled  alkyd  copolymer.  1,1- 
methylenebi«(4-isoc 
yanatocyclohexane). 

Use/Production.  (S)  Pigment  Ikuli 
vehicle.  Prod,  range:  Confidential 

Y  88-189 

Importer.  ConfidentiaL 

Chemical.  (G)  Unsaturated  Polyester 
diol.  l,l-me(hylenebis(4-iMC 
yanatocyclohexane). 

Use/Import  [G]  Thermoset  plastic 
molding  resin.  Import  rai^ge:  25.000- 
192,400  kg/yr. 

Y 88-190 

Importer.  ConfidenttaL 

Chemical.  (G)  Chain-stopped  alkyd 
resin.  I,l-metfiy1enebis(4-i80c 
yanatocyclohexane). 

Uae/Import.  (G)  Component  of 
industrial  coating.  Import  range:  54,500- 
109,000  kg/yr. 

Y  88-191  I 

Manufacturer.  ConfidentiaL 
Chemical.  (G)  Mo^hfied  fatty  acid 

diethanolamide.  I,l-methylenebi8(4-i80c 

yanatocydi^Kxane). 
Use/Production.  (S)  Labricant  and 

anti  corrosion  additive.  Prod.  ran^K 

ConfidentiaL 

I 
Dated:  May  ia  19ea 

Stave  Nmiihmi/KiM. 

Acting  CN^  PiMic  Data  Amuck  bifonaetiaa 

Managemteat  DJvigioa.  OfficaefTaiic 

Substances. 

PH  Doc  W-117Q0  Filed  S-Ot-^S:  MS  an]^ 


IOPTfr4a884; 

nocolpt  or  AppBcatkm  lor 
DIapOM  of  Potychlorina 

AOmcv:  Environmental  Protection 

Agency  (EPA). 

action:  Notiee  of  reoHpt  of  applicatioa. 


r:  EPA  Headquaiten  has 
received  aa  application  from  Qgdan 
Environmental  Services,  Inc  (OES),  San 
Diego,  California,  for  nationwide 
approval  to  dkpoae  of  potychiarkutod 
bipbenyls  (PCBsJ  using  a  transportable 
circulating  bed  combuster.  Tliis 
approval  process  is  done  under  the 
authority  of  section  il(s]  of  tiie  Toxic 
Substances  Control  Act  (TSCA).  EPA  is 
notifying  interested  persons  of  the 
request,  and  comments  m^  be 
submitted. 

date:  Comments  should  be  received  by 
June  24, 1988. 

ADORCSS:  Three  copies  of  written 
comments  ^ould  be  addressed  to: 
Document  Processing  Center  (TS-790). 
Office  of  Toxic  Substances, 
Environmental  Protection  Agency,  Km. 
L-loa  401 M  SL,  SW..  Washiagton.  DC 
20460. 

Comments  should  bear  tiie  identifying 
notation  GFTS-820e4.  The  q)pIication 
(without  confidential  bnnness 
information]  and  comments  received  in 
response  to  this  notice  are  available  for 
public  inspection  and  copying  in  Rm. 
NE-G004  at  the  address  noted  above 
from  8  a.m.  to  4  pjn.  Monday  thraa^ 
Friday,  except  legal  holidays. 
PON  FURTHDI  MFOHMATION  CONTACT: 
Michael  M.  Stahl,  Acting  Director,  TSCA 
Assistance  Office  (TS-799),  Office  of 
Toxic  Sabstances,  En  ?  irmunenlai 
Protection  Agency.  Rm.  EB-44. 401 M  St., 
SW.,  Washington,  DC  20460,  (202-654- 
1404). 

supauMENTAirr  infowmation.  Under  40 
CFR  7*B1.00(e),  tiie  Regional 
Administrators  and  iSOt  Assistant 
Administrator  for  Pesticides  and  Toxic 
Substances  (OPTS)  ehare  the  approval 
authority  for  permitting  alternative  PCB 
disposal  technologies.  A  Regional 
Administrator  detei  wines  whetiier  the 
approve  an  application  wben  the 
disposal  will  take  place  in  that  region 
only  or,  in  ti»e  case  of  researck  and 
developmoit  (R  and  D),  on  KB  disposal 
methods  involving  less  than  900  pounds 
of  PCB  material.  "Hie  Assistant 
Administrator  for  OPTS  determines 
whether  to  approve  applicaltena  for 
mobile  and  other  types  of  PCB  <fisposal 
technokigies  that  may  be  opecalid  ia 
more  than  one  regioa  or,  ia  the  ooae  of  R 
and  D,  on  dispssal  Methods  invohriag 
500  pounds  Bff  ■ore  of  materiaL 
Notwithstanding,  the  Assistaat 


-.  Administiatiw  ferOPSB 
Hie  authority  to  review  and  approve  any 
sspectof  adhponiiiyaleBi^  uPTS  -,- 
staff  or  to  a  Re^uual  AflntaMntta.  Trie 
rationale  for  permit  apjHovalaatfaarity 
is  discussed^ 'ValycUeriaaiad 
Biphenyls  (PCBs);  Procedural 
Amendment  of  the  Approval  Aathority 
for  PCB  Disposal  FaciUttss  aad 
Guidaaoe  far  OblatelBg  Avprovai" 
pihlishsd  in  Aeftidw  J  BuMwal      > 
Mtacfc  3a  1083  {«•  nt  UIM)- 

fa  giiBiiial.  BRA  nay  approve 
altBBaaVva  aelfaodi  of  PCB  disposal  If 
they  achieve  a  level  of  parfaoBaace 
equivafant  to  aa  tadoarator  apiaavad 
under  40  CBR  7BL70  or  a  Ugb  afficfaacy 
boiler  sppnvad  ander  40  CFR  7SL00 
and  Witt  Bo(  praaeDt  an  aanaaonabte    ' 
riiic  of  lB|uiy  to  tealth  or  the 
Mil  ii  Ml  maul  ff A  alao  haposws  sotaa  '  • 
protacflvacawlHona  raqairiae  Urn    ■''■■ 
applicatian  to  adJi—s  sack  items  as  - 
taaliag  of  ali  gass  eaa.  Uipad.  and  soMd 
effluent  atoeams  far  PC8s  aad  aay  odwr 
contanJBits  wlrich  may  jailMirlnlly 
contaibate^  to  the  eaviroBBMnlal  riaic  of 
opsratine  the  diapooal  aalL  To  obtaiaa' 
pemdft  far  aaateiaalive  method  of  PCB 
disposaL  tiie  appMcaat  anist  supply 
detailed  techaioal  daacrlptioBS  and 
drawings  of  the  site,  pracess  aad  coatiol 
eqaipraent.  momtortajg  and  sampling 
melfaods,  quality  assaraace  plan,  and 
emergency  and  oaotiageacy  maasuias. 
as  weU  as  a  faH  diacunion  of  afl 
cleanap  aad  doaura  prooedores. 

When  EPA  Headquarters  receives  a 
permit  appUcatian.  it  reviews  the 
application  and  detenaines  if  tbe  pemdt 
applicatioo  is  cooqilete.  If  the 
application  is  not  acoeptaUe.  EPA  Bats 
its  deficiencies  ia  a  letter  to  the 
applicaat  aad  fiiv  applicant  dan  remedy 
the  application.  If  ^  application  is 
acceptable,  a  deteraUiiation  is  made 
whether  a  process  deoianstratiaa  is 
needed.  If  one  is  needed,  the  applicant 
mast  sidiBiit  a  demonstration  test  plan 
to  the  Afsncy.  After  receipt  of  the 
process  damonstratiaB  test  |dai,  EPA 
either  approves,  requires  inodificatitm  or 
additions  to  the  process  demonstiation 
test  plan,  or  disapproves  it  and  notifies 
the  applicant  Oace  the  Agency  accepts 
a  process  demonstratioa  tost  |rfan.  a 
demonatratioa  test  approval  is  issued  by 
EPA.  As  part  of  tiiis  approval  the 
applicant  will  be  required  to  give 
advance  vnitten  notice  of  at  least  30 
days  to  the  EPA  rational  office  ud 
State  and  local  favanmants  where  the 
pvooess  dwaenetraaoa  will  take  place. 
This  30-day  period  provides  the  pabllc 
an  opportunity  to  (fiscuss  local  issues 
related  to  the  planned  disposal 
operation  aad  imwldes  tin  EPA 
office  with  infomaiion 


effective  monitoring  for  compliance  with 
the  demonstration  test  fails,  the 
problems  with  the  process 
demonstiation  are  addressed  on  a  case- 
by-case  basis. 

EPA  will  grant  or  deny  approval  for 
full  scale  operation  based  on  a  review  of 
the  application  package,  demonstration 
test  results,  and  other  submitted 
information.  Approval  for  operation  «vill 
contain  special  conditions  that  EPA 
finds  necessary  to  protect  human  health 
or  the  environment  It  also  requires 
compliance  with  all  applicable  State, 
local  or  other  Federal  requirements.  The 
PCB  disposal  approval  decision  process 
(from  receipt  of  the  permit  application  to 
issuance  of  a  final  approval)  generally 
can  take  from  6  months  to  1  year, 
depending  on  die  quality  of  information 
submitted  by  the  applicant  and  the 
complexities  involved.  If  a  permit  is 
issued  for  more  than  one  site,  30-day 
notice  is  required  before  operation  may 
begin  at  any  site  other  tiian  where  the 
process  demonstration  took  place. 

The  application  frvm  OES  is  for 
permission  to  use  a  36-inch  diameter 
unit  identical  in  configuration  to  a  16- 
inch  unit  TSCA-permitted  for 
nationwise  use  in  March  1986.  This: 
larger  unit  is  intended  for  use  on  PCQ- 
contaminated  gravel  sand,  and  silt  at  a 
faster  rate  of  destruction  than  the 
smaller  unit  If  approved,  the  unit  will  be 
used  netionwide  for  site  remediation: 
the  first  site  is  located  at  Uie  AROO 
Swanson  River  Oil  Field  in  tiie  U.S.  Rsh 
and  Wildlife  Service  Game  Refuge  on 
the  Kenai  Peninsula,  Alaska. 

In  determining  whether  to  approve 
tiiis  application,  EPA  will  take  into 
consideration,  along  with  other  factors, 
the  comments  received  on  the 
application. 

Dated:  May  16, 19e& 
Martin  P.  Halper, 

Director.  Exposure  Evaluation  Division, 
Office  of  Toxic  Substances. 
[FR  Doc.  88-11572  Filed  5-23-88:  8:45  am] 
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EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

Haoiing  Sarlaa  on  ttw  Statua  Of 
MInorWaa  and  Woman  In  Corporate 
Amartca 

Agency  holding  the  hearing:  Equal 
Employment  Opportunity  Commission. 

"Federal  Register"  Citation  of 
previous  announcement  53  FR  11907. 
Monday.  April  11. 19e& 

Previously  announced  time  and  date 
(4  hearing:  9:00  ajn.  to  5:00  pjn.  (Eastern 
Time).  June  15. 16.  and  17. 198a 


Change  ia  the  hearing:  Due  to  serious 
budget  constaaints.  the  hearing  series 
has  been  postponed  until  next  fiscal 
year.  Written  testimony  received  in 
response  to  the  April  11  notice  will 
remain  a  part  of  the  official  hearing 
record:  the  Commission  continues  to 
welcome  additional  testimony. 

Contact  person  for  more  infonnation: 
Linda  Jackson,  Task  Force  Chair,  Office 
of  the  Chairman,  (202)  634-«70a 

Date:  May  17, 1988. 

Clannca  llioaias. 

Chairman,  Equal  Employment  Opportunity 
Commission. 

[FR  Doi  88-11855  Filed  S-24-88;  8:45  ism] 


FEDERAL  HOME  LOAN  BANK  BOARD 

FadoralSavlnga  and  Loan  Atfvlaory 
CouncM;  MamlMrahlp 

AOCNCV:  Federal  Home  Loan  Bank 
Board. 

ACTION:  Notice  of  1988  members. 

TOR  TORTHCR  INTOWHATION  CONTACT: 
Debra  J.  Aheam  (202/377-6924). 
OUaUUfNTARV  MTOMiATION:  The 
Federal  Home  Loan  Bank  Board  hereby 
anounces  the  members  of  the  1968 
Federal  Savings  and  Loan  Advisory 
Council.  They  are  as  follows: 

Elected  Memhers 

John  F.  Muiphy,  President  and  Chief 

Executive  Officer,  Bay  State  Federal 

Savings  Bank,  Brookline. 

Massachusetts 
District  Representative:  Federal  Home 

Loan  Bank  of  Boston 
Gilbert  G.  Roessner,  Director,  City 

Federal  Savings  Bank,  Bedminster, 

New  Jersey 
District  Representative:  Federal  Home 

Loan  Bank  of  New  York 
Ronald  W.  Bevan,  President  and  Chief 

Executive  Officer,  Delaware  Savings 

and  Loan  Association,  Wilmington, 

Delaware 
District  Representative:  Federal  Home 

Loan  Bank  of  Pittsburgh 
WUliam  G.  White.  Jr.,  President  Rrst 

Federal  Savings  and  Loan 

Association.  Winston-Salem,  North 

Carolina 
District  Representative:  Federal  Home 

Loan  Bank  of  Atianta 
Howard  T.  Glover.  President  The 

Conneaut  Savings  and  Loan 

Company,  Conneaut  Ohio 
District  Representative:  Federal  Home 

Loan  Bank  of  Cincinnati 
Richard  Belcher,  President  First  Federal 

Savings  Bank,  Rochester,  Indiana 
District  Representative:  Federal  Home 

Loan  Bank  of  Indianapolis 


John  C  Schlosser.  Chairman  of  the     - 
Board  and  President  St  Francis 
Savings  and  Loan  Association,  St 
Ftancis,  Wisconsin 

District  Representative:  Federal  Home 
Loan  Bank  of  Chicago 

William  V.  Turner.  President  Great 
Southern  Savings  and  Loan 
Association,  Springfield,  Missouri 

District  Representative:  Federal  Home 
Loan  Bank  of  Des  Moines 

Milton  H.  Thomas,  President  and  Chief 
Executive  Officer.  First  American 
Savings  Bank.  Hurst  Texas 

District  Representative:  Federal  Home 
Loan  Baidc  of  Dallas 

Qiaries  R  Thome,  Chairman  of  the 
Board,  First  Federal  Savings  and  Loan 
Association.  Lincoln,  Nebraska 

District  Representative:  Federal  Home 
Loan  Bank  of  Topeka 

James  C.  Schmidt  President  and 
Managing  Officer,  Great  American 
First  Savings  Bank.  San  Diego, 
California 

District  Representative:  Federal  Home 
Loan  Bank  of  San  Francisco 

Wayne  E.  Jack.  Chairman  of  the  Board, 
President  and  Chief  Executive  Officer, 
First  Federal  Savings  ^nd  Loan 
Association,  Honolulu.  Hawaii 

District  Representative:  Federal  Home 
Loan  Bank  of  Seattie 

Appointed  Members 

Robert  R.  Bench,  Price  ^ateriiouse. 

Washington.  DC 
Richard  C.  Breeden,  Baker  and  Botts, 

Washington,  DC 
John  T.  Collins,  Steptoe  and  Johnson, 

Washington,  DC,  (FSLAC  Chairman) 
Stuart  L  Greenbaum,  Kellogg  Graduate 

School  of  Management,  Northwestern 

University,  Evanston.  Illinois 
Bill  R.  Herman,  Morgan  Stanley,  New 

York.  New  York 
Don  I  Hovde,  Hovde  Financial  Inc., 

Washington.  DC 
C.F.  Muckenfuss  III  Gibson.  Dunn  & 

Crutch.  Washington.  DC 
Larry  S.  Okinaga.  CarLsmitii,  Wichman, 

Case.  Mukai  and  Ichaki,  Honolulu, 

Hawaii 
John  J.  Oros,  Goldman  Sachs.  New  York. 

New  York 
Ken  Rosen,  Chairman  and  Professor, 

Center  for  Real  Estate  and  Urban 

Economics,  Berkeley,  California 
George  H.  Sorter,  New  Yoric  University, 

New  Yoric  New  York 
Tim  S.  WahlQtiBank,  New  York,  New 

Yoric 
Robert  H.  Wilson,  Chairman  and 

President  R.H.  Wilson  (koup.  Ltd., 

Lake  Forrest  Illinois 


Fated  ITigJIwr  /  VoL  S3.  Na  UU  /  WedoeadaF.  i<fay  25,  ms  /  Madew 


/  Vol  5X  Ma  Htt  /  IWwihwdtoy;  May  2R  mr/  WbtJoes 


ExOfBciaMMBlMis 

Kennaft  Abt.  President.  PSnt  Federal 

Savingi  and  Loan  AwociaMoa  of 

Middletown,  MiddhUiwn.  Near  Yoik 
Brent  Beeaky.  Facm  Cradit  CayoBaliun 

of  America,  Ingtewood.  Colorado 
Jamea  Btrteia.  Natioaal  Ceancil  af 

Savings  kutitatioaa,  Waahingtn^  OC 
Deaa  Caaaon,  Praaidaat.  CaliConMa 

Leagve  of  Savings  Institiitiona.  Los 

Angeles,  CaliJomia 
Kenneth  R.  QskoE  Presidrat-aad  Chief 

Executive,  Of&cer,  Ohio  Savings  and 

Loan  League,  Columbus,  Ohio 
Lairy  Fink,  The  Bladcstone  Groop,  New 

Yorit,  New  York 
Jim  Fisher,  Fisher  Construction 

Canpany,  Nashville.  Tennessee 
Patiidc  Fin  la.  President.  Association  of 

ihriR  HoMnig  vjo>,  iRraaRRigTon,  DC 
KdMn  \^KBwnKieT,  l^eaiaeiii  and  CSnet 

Executive  Offioer,  NatkHwl  Savings 

and  Loaa  Aaaooation,  MBwaakee. 


David  GloB,  Exacuthw  Vioa  Pnaident 

and  Chief  Financial  Officer,  flsderal 

HoBie  Laan  Mortgage  Gui|iwatiao, 

Reston,  Viifiaia 
MaqrGkvrtiy.  Housloa.  Texas  I ' 

Rick  HoUt  U^  Le^He  of  Sflvii«8 

InstitiUieas,  Waahmgton.  OC 
Takura  isoda.  DL^WA  Securitiea        j 

Amenca.  Inc  New  Yock.  New  Yoilt 
Anne  lones.  Partner,  Sutheriand,  Asbitl 

&  Brennan,  Washington,  DC 
George  King,  AdminsslFator,  Deputnant 

of  Comiaerce.  Saviogs  and  Loan 

Division,  Raleigh,  North  rs^"^*" 
Tom  Loag.  Jones,  Day,  Reavis  and 

Pogue,  Washington.  OC 
Anita  Miller,  Chairman,  Chief  Executive 

Officer  and  President.  AmeriPederal 

Savings  Bank.  Lawrenceville,  New 

Jersey 
V^ffiam  Moore,  National  Association  of 

Realtors,  WatMngton,  DC 
Joe  Morris,  Cohnnbia  Savings 

Association,  Emporia,  Kansas 
Dick  ftatt.  Menifl  Lynch  World 

Headquarters,  New  York,  New  York 
Nonaaa  ItaidcB,  Bsqwre,  MdCenna, 

Conner  &  Cuaeo,  Lea  Aageies, 


J  aad  Feerstar, 

Loa  Angeles,  California 
ToBB.&3*tt.^,UH»rst  Bailor     I 

Savings,  Jadcson,  Mississip|ii 
Winind  Toaik  PtaaideaC  Goldea  Coin 

Savangs  aad  Loaa  Assodation.  San 

Franc^co.  Caiif omia 
ToB  VartaMan.  Fded.  Frank.  Harna. 

Schriver  and  Jaoobsen.  Waahiagtoo. 

DC 
John  M.  Buckley,  Jr^ 
Executiv*  Secretary. 
(FR  Doc  8S-U744  Filad  S-2t-«l:  MS  o^ 


Aoraam>irt(i)  FMad 

The  Pedenu  MarlUuie  Coounlssion 
hereby  ^ves  notice  of  fte  miiQ  of  the 
following  agiaaiuBRt^s)  porsnant  to 
section  5  of  ^  giii|i|jlug  Act  of  1984. 
Interested  patties  may  inspect  and 
obtain  a  copy  of  eacn  agreenient  at  the 
Washington.  DC  Office  of  oie  Faderal 
Maritime  Commission,  1100  L  Street, 
NW..  Room  10325.  Intetested  partiaa 
may  submit  comments  oa  each 
agFeaaMBt  to  the  Sacratary.  Fltdeml 
Maritime  Commission.  Washiaglaa,  DC 
20573,  wkiua  18  days  aflar  tiia  data  of 
the  Federal  Registw  in  whioh  this  notice 
appears.  The  requirements  far 
comments  are  found  in  9  572.603  of  Htle 
46  of  the  Qade  of  Padarai  Bagiilatinaa. 
Interested  persons  should  consult  this 
sectioa  befara  ooaiaBaJGaflBg  witfi  IIm 
Commission  regariiag  a  pasdfasg 
agreement 

Agreement  No.:  202-006190-050 
Title:  United  States  Atlantic  and  Gulf/ 

Venezuela  Frei^  Association 
Partiaa:  roiapania  Aaoaiaia  Veoaaataaa 
de  NavigaoioB:  Ammcan  Transport 
Lines.  Inc. 
5yac!P5is.'The  proposed  amendment 
would  permit  the  parties  to  exercise 
independent  action  on  Ate  level  of 
compensation  paid  to  an  ocean 
freight  forwarder  who  is  also  a 
customs  broker. 


Agreememt  Noj  a02-l»a74&-006 

7»fa:  Waat  Coast/Middk  Beat  aad 
West  Asia  Kale  Apeaawnt 

Parties:  American  President  Uae;  A.P. 
MollerMaersk  Line 

Synopsis:  The  proposed  aasendraent 
woaid  coaifanM  the  ayotment  to  tiie 
CoanaaaiQn  a  ve^airements 
concerning  Service  Contract 
proviaioaa. 

Agreenmt  No:  203-(ailI7-003 
Title:  North  Amadoa/Auairalasia 
Intercoaiarence  and  Carrier 
Discussion  Agreement 
Parties:  Pacific  Coast/Australia-New 
Zealand  Tariff  Buraaa;  Pacific 
Australia  ISrect  Liaa:  Biae  Star 
line,  Ltd^  U&  Atlaatic  AGalf/ 
Aiatralia-Wew  Zsaiand  Coafaiance; 
Coliunbus  Line;  Associated 


(Australia)  Ltd:  Auatralta-New 
Zealand  Direct  lina:  ScanoBinaea; 
Ocean  Star  Caataiaar  Uaa  A.G. 
Synopsis:  The  proposed  aaBadaaat 
woaU  add  Hai«  Koi^WMd  liaa 
America  SA,.  Laif  Hoagh  *  Ga.. 
AA  aad  NedUoyd  Lkws  as  pMties 
tadw^raaiMBt  Thai 
faqasstedaj 
period. 


Br<Maraf1iieiiad«id 
Commimiaa. 

Dated:  May  It,  MM. 
laa^fcCMHat. 
Secretary. 
[FR  Doc  M-SWrsFBed  5-M-M; 


(aJLaMatt  MntaKiat,-PnsidBBt 


am] 


Notioa  ia  givaa  that  the  faUawiag 
appUcoaU  faawa  filsd  wiA  the  Federal 
MariMaaa  rnmaiisstoH  ijipiioatinas  tar 
liceasas  ss  ooeaa  fraught  ionwatdars 
pucsaaat  to  aectioB  19  «f  the  Sk^ppiag 
Act  of  1984  («•  ILSjC  i^ip.  17U  and  46 
CFR  Part  510). 

Pecsons  knowiag  af  any  reason  why 
any  of  (he  ioUowiag  appUeaals  ahaald 
not  recrave  a  Uoenaa  m*  laqaaMed  to 
contact  dw  Office  of  Fkaight  Ferwawier 
aad  Paaaeoger  Veaaal  Oparataona. 
Fedarai  Maritimp  GonHnisaiaa. 
Washi^toa.  OC  20173. 
Seven  Seas  FMg]tt  yarwaidlng  Sentees, 

Inc.  1M0O  Lakewoad  Mvd.  #W1, 

BaUower,  CA  VOm,  Officer  Roger 

Wang,  SoAe  hoprieler 
Monodi  OoMoarBraken  ft  Forwarders. 

bi&,  182  Nassaa  street.  New  Ytnic, 

N.Y.  K1B38,  Officers:  Stamey  Navaiie. 

President,  Peter  Yauibek.  ^ce 

^resioent 
Inf orma  International  Ltd„  Inc.  S401 W. 

Kennedy  Blvd^  Tampa,  FLS3B09, 

Officerr  Sheldon  J.  Shalett,  JXndotJ 

President  Mortie  G.  Boas.  Director/ 

Vice  President.  Diane  W.  Krause. 

Stoddmlde^Secrelaiy 
Network  Brokera  International.  Inc. 

BIdg.  A2C  Airport  Industrial  Office 

Park.  145  Hook  Creek  Boulevard. 

Valley  Stream,  NY  11581,  Officers: 

Judith  A.  Kearney,  President.  Patricia 

A.  Kearney,  Treasurer 
Frances  P.  Gronw«H,«22  S.  l>ndaH 

Paiinvay,  Panama  GHy,  FL  32404. 

Olficwi.  Frances  P.  GraawnL  Sole 

Proprietor 
A  B  C  FarwaidiJi«  Co..  0330  Batiste 

Court.  Gaithersburg.  MD  20679, 


ktiami  In  k  Oat  fntonadoiri  I^ei^ 

Forwarder's  Corp,  7553  NW  70  St. 

Miami,  fli  33106,  OfBcerr.  Alberto  R. 

VaUes.  President.  Giddo  It  Valdes. 

Treasurer 
Pride  laliii  aaliiiad.  lac,  2MeBaowaii^ 

H^way.  Staas.  BaUnon,  hB 

21224,  OffiearB  Coaa  Mickaai  Bnoolo. 

n  Mill  SI  It  Ilia Iijwhi  rial  i  hi.  Yir  i 

President 
Empive  Iteaaport,  4  rwwaiitiag.  lac, 

STMBaadini  Bbd.  Us  Aagalea.  GA 

90023.  OBoers:  KwangSeo  Seng 


Intercontinental  Air  Fni^  too.  Qaa 
Inlercontinentai  Way,  Peabody.MA 
01960.  Offieersr  David  W.  Maloneyi 
President/Dbector.  John  A.  Pord.  Vice 
President/Director.  Paul  A.  Ptoweft. 
Treasurer/Director. 

^  aw  Pbdeial  MaiMBM  CoMiriasiaa. 

Dated;  May  20, 1988. 
lonphCMki^ 
Secretary. 
[FR  Doc  88-11743  Ffled  5-24-88: 8:45  am] 


FEDERAL  RESERVE  SYSTEM 


•taL: 
in 


Inc. 
ToEngaoadaNovo 
NonbanUng  ActMdas 

The  coaapanies  listed  in  this  notice 
have  filed  aa  apptication  under 
S  22S,2S(aKl)  of  the  Board's  Regolation 

Y  (12  Cnt  225,23(aMl))  for  tfia  Board'a 
approval  under  section  4(c)^)  of  the 
Bank  Holding  Coavaiqr  Act  (12  U.&a 
1843(cH8))aBd  {  2ZSJl(a)of  Regubtioa 

Y  (12  CFR  2Z5.2l(an  to  tioamence  or  to 
eng^lB  da  fiown  eAher  directly  or 
throu^  a  subaicfiary,  hi  a  nonbaokiog 
activity  that  ta  listed  in  1 22&2S  of 
Regulatioa  Y  aa  chiaeiy  related  to 
banldngand  pendsaUiie  far  bnk 
hokling  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughoat  the  United  States. 

Badi  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Baidc  indicated.  Once  the 
appUcation  haa  been  accepted  fin- 
processing,  it  will  also  be  available  fiw 
inspection  at  the  office  of  the  Board  of 
Governors,  interested  persons  may 
express  dieir  views  in  writing  on  the 
question  wheter  consummation  of  the 
proposal  can  'Yeaaonably  be  expected 
to  produce  benefits  to  the  poblic,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficient^,  that 
outwe^  poasible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  imfair  competition, 
conflicta  of  interests,  or  pnmwtnd 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  apedfically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  woald  be  aggrieved  by 
approval  of  the  proposal 

Unleas  otherwisa  noted,  comments 
regarding  the  applications  must  be 


received  at  teltBMnpaBtodHadieiled 
orthe  effica  of  the  Board  afGoeemeia 
not  later  thaa  Jaae  17. 106ft 

(Uoyd  W.  Boatiaa.  |r.  Vice  PrealdaBt) 
701  Bast  Byrd  Street  Ridmumd.  Vintaiia 
23261: 

1.  AJtigail  Adams  National  Bancorp, 
faa,  Wsshingtrai.  aC;  to  engage  th 
novo  in  making,  aoqairiag  and  aervidag 
coouaercial  loaasor  otfaar  axtaasiaes  of 
credit  purswmt  to  f  2Z5J^(1J  of  the 
Board's  Regulation  Y. 

E  Fedaval  Reserve  Bank  of  St  Loais 
(Randall  C.  Sumner.  Vice  President)  411 
Locust  Street  St  Loots.  Missouri  63ieee 

l.  Bootheei  Bancorp,  /he,  Betnie. 
KTissouri:  to  engage  de  novo  through  its 
subsidiary.  SEMO  Bancshares  Corp, 
Bemie,  Missoari  in  oondocting  real 
estate  appraisab  pursuant  to 
S225.2S(b)(13)  of  the  Board's  Regulatioa 
Y.  These  activities  will  be  conducted  in 
the  State  of  Missouri.  Comments  on  this 
application  must  be  received  t>y  June  16, 
198a 

Board  of  Governors  of  the  Federal  Reserve 
System.  May  iai98B. 

lanmMcACsa. 

Associate  Secretary  of  the  Board. 
(FR  Doc.  88-11687  Filed  5-24-«et  &-4S  am] 
I  CODE  tSIS-OMI 


John  L  Collar  at  aL;  Ctwnga  m  Bank 
Conlral  NoHea;  AeqiMllona  of  Sharaa 
of  Banka  or  Bank  Holding  Companiaa 

The  notificants  Usted  below  have 
applied  under  the  Qiange  in  Bank 
Contavl  Act  (12  US.C.  iei7(j))  and 
§225.41  of  die  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  tiut  are 
considered  in  acting  on  the  notices  are 
set  forth  in  pvagraph  7  of  tiie  Act  (it 
U.S.a  1817(i)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  June  0. 198a 

A.  Fadard  Reserve  Bank  of  Chicago 
(David  S.  Epstein.  Vice  President)  230 
Soutii  LaSalle  Street  Chicago.  Illinois 
60690: 

1.  John  L  Cutter.  Joseph  A.  Domanik, 
Maiii  F.  Dudley,  Louis  A.  Gral.  Robert  L 
Habush.  Gerald  J.  Kahn.  Bernard  J. 
Mitchell  Mitchell  S.  Schlesinger,  aad 
Zachary  Takerian:  to  acquire  83.67 
percent  of  the  voting  abares  of  Rrst  Mil 


Comments  on  this  application  must  be 
received  by  June  3, 1968: 

2.  Howard  C.  Mack.  Park  Ridge. 
lUinois;  to  acquire  26  pwoent  of  die 
voting  shares  of  C^  Bancorp.  Inc.. 
Chicago,  Illinois,  and  thereby  indirectly 
acquire  Gladstone-Norwood  Trust  A 
Savings  Bank,  Chicago.  Illinois. 

E  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon.  Vice 
President)  2S0  Marquette  Avenue. 
Minneapolis.  I^Gnnesota  55480: 

1.  Marvin  Christeasea,  Waubun. 
Minnesota:  to  acquire  100  percent  of  the 
voting  shares  of  Waubun  Bancshares, 
Inc,  Waubun.  Minnesota,  and  thereby 
indirectly  acquire  Fanners  State  Bank  of 
Waubun.  bic..  Waubun.  Minnesota. 

C  Federal  Reserve  BankofKauas 
City  (Thomas  M.  Hoenig,  Senior  Vice 
President]  925  Grand  Avenue.  Kansas 
City,  Missouri  64198; 

1.  R.  James  Nicholson,  Eoglewood. 
Colorado:  to  acquire  an  additional  2a41 
percent  and  Naal  C  Groff,  Denver. 
Colorado,  to  acquire  an  additional  23S7 
percent  of  the  voting  shares  of  Arvada 
Bankshares.  Ltd..  Arvada.  Colorado,  and 
thereby  indirectiy  acquire  The  First 
National  Bank  of  Arvada.  Arvada. 
Colorado. 

D.  Federal  Reserve  Bank  of  San 
Frandsoo  (Harry  W.  Green.  Vice 
President)  101  Market  Street  San 
Fk-ancisco.  California  94105: 

1.  Robert  Vance  Kelly,  Burbank. 
California;  to  acquire  a  maximum  of  0 
percent  of  the  voting  shares  of  BNB 
Bancorp.  Burbank  California,  and 
thereby  indirecdy  acquire  Buibank 
National  Bank.  Burbank,  California. 

Board  of  Governors  of  the  Federal  Reserve 
System.  May  19. 1988. 

lamas  McAfiBa. 

Associate  Secretary  of  the  Board 

[FR  Doc  88-11668  Filed  5-^!4-88:  8:45  am| 
aujjNO  CODE  mo-oi-a 


The  MitsubisM  Bank,  Ltd.;  Applcatton 
To  Engaga  da  Novo  in  Ramissitrte 
NontMHidng  Activities;  Correction 

This  notice  corrects  a  previous 
Federal  Register  notice  (FR  Doc  88- 
10581)  published  at  page  16809  of  the 
issue  for  Thursday,  May  12. 198a 

Under  the  Federal  Reserve  Bank  of 
San  Francisco,  the  comment  period  for 
Mitsubishi  Bank  Ltd.  is  corrected  to  end 
on  June  2.  ISOft 


18004 
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Board  of  Governors  of  the  Federal  Reserve 
System.  May  19. 198a. 
James  McAfaa, 

Associate  Secretary  of  the  Board. 
PH  Doc.  88-11668  Filed  S-24-88;  8:45  am] 


Norwich  Financial  Corp.;  et  aL; 
FoiniaUone  of.  Acmiieltlone  by,  and 
Maroan  of  Baiik  ItoldInQ  Comoaniaa 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding  j 
Company  Act  (12  U.SC.  1842)  and     ' 
I  225.14)  of  the  Board  Regulations  Y  (12 
CPR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal  i 
Reserve  Bank  indicated.  Once  the     ' 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  ]une  15, 
1968. 

A.  Federal  Reserve  Bank  of  Boston 
(Robert  M.  Brady,  Vice  President)  600 
Atlantic  Avenue,  Boston,  Massachusetts 
02106: 

1.  Norwich  Financial  Corp.,  Norwich, 
Connecticut;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  Norwich  Saving 
Society,  Norwich,  Connecticut. 
Comments  on  this  application  must  be 
received  by  )une  13, 1988. 

2.  Warren  Bancorp.  Inc..  Peabody.j 
Massachusetts:  to  become  a  bank     | 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Warren 
Five  Cents  Bank.  Peabody, 
Massachusetts.  Comments  on  this     j 
application  must  be  received  by  )unel3. 
1988. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E  Heck,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303: 

1.  First  sterline  Bancshares,  Inc. 
Winter  Haven,  Florida:  to  acquire  51 
percent  of  the  voting  shares  of  First 


Steriing  Bank  of  Osceola  County, 
Kissimmee,  Florida,  a  de  novo  bank. 

C.  Federal  Reserve  Bank  of  Chkago 
(David  S.  Epstein.  Vice  President)  230 
South  LaSatle  Street  Chicago,  Illinois 
60890: 

1.  PNBH  Bancorp,  Inc.,  HoweU. 
Michigan;  to  become  a  bank  holiUng 
company  by  acquiring  100  percent  of  the 
voting  shares  of  First  National  Bank  in 
Howell,  Howell,  Michigan.  Comments 
on  this  application  must  be  received  by 
June  10, 1988. 

2.  Marshall  &  llsley  Corporation, 
Milwaukee,  Wisconsin;  to  acquire  100 
percent  of  the  voting  shares  of  Greater 
Milwaukee  Financial  Corp.,  Milwaukee, 
Wisconsin,  and  thereby  indirectly 
acquire  Greater  Milwaukee  Bank, 
Milwaukee,  Wisconsin;  Hartland 
Bancorp,  Inc.,  Hartland,  Wisconsin,  and 
thereby  indirectly  acquire  Hartland 
National  Bank.  Hartland,  Wisconsin; 
and  Village  Banc  Holding  Co.,  and 
thereby  indirectly  acquire  Village  Bank 
of  Elm  Grove,  Elm  Grove,  Wisconsin. 

D.  Fedwal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue. 
Minneapolis,  Miimesota  55480: 

1.  Bank  Shares  Incorporated, 
Minneapols,  Minnesota;  to  acquire  64.19 
percent  of  the  voting  shares  of  LakeviUe 
Financial  Service,  Inc.,  Lakeville, 
Minnesota,  and  thereby  indirectly 
acquire  First  Lakeville  Bank,  Lakeville, 
Minnesota.  Comments  on  this 
application  must  be  received  by  June  9. 
198a 

2.  Mid-Wisconsin  Financial  Services, 
Inc.,  Medford,  Wisconsin;  to  acquire  100 
percent  of  the  voting  shares  of  Seciuity 
State  Bank  of  Colby,  Colby,  Wisconsin. 
Comments  on  this  application  must  be 
received  by  June  16, 1988. 

E  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City  Missouri  64198: 

1.  The  Columbian  Corporation, 
Topeka,  Kansas,  and  its  subsidiary, 
Topeka  Bank  and  Trust  Company, 
Topeka,  Kansas;  to  merge  with 
Columbian  Financial  Corporation, 
Topeka,  Kansas,  and  thereby  indirectly 
acquire  Columbian  National  Bank  and 
Trust  Company,  Topeka,  Kansas. 

2.  First  of  Fort  Morgan,  Inc.  Fort 
Morgan,  Colorado;  to  acquire  20  percent 
of  the  voting  shares  of  Finl  Community 
Bankshares,  Inc.,  Fort  Morgan, 
Colorado,  which  has  applied  to  become 
a  bank  holding  company  by  acqxiiring 
First  National  Bank  of  Holyoke,  N.A.. 
Colorado.  In  addition.  Applicant  also 
proposes  to  acquire  20  percent  of  the 
voting  shares  of  Heartland  Community 
Bankshares,  Ina,  Fort  Morgan. 
Colorado,  which  has  applied  to  become 


a  bank  holding  ccnnpany  by  acquiring 
^'^'^lorado  National  Bank-Sterling.  N  JL, 
Sorting.  Colorado. 

Beard  of  Governors  of  the  Federal  Reserve 
System.  May  19. 1968. 
lames  McAfee. 

Associate  Secretary  of  the  Board 
[FR  Doc.  88-11670  Filed  5-24-88;  &46  am] 
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PraMaland  Bancorp,  inc,  at  aL, 
ACQUNinoni  or  compamaa  cngagaa  ai 
Parmlaalbla  NonbankbiQ  Acllvltlaa 

The  organizations  listed  in  this  notice 
have  applied  under  §  225.23(a)(2)  or  (f) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  S  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  seciuities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  t  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  Ae 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  pubUc,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency, 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of  interests, 
or  unsound  banking  practices."  Any 
request  for  a  hearing  on  this  question 
must  be  accompanied  by  a  statement  of 
the  reasons  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  ditpute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal.  ' 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  for  the  appUcation  or  the 
offices  of  the  Board  of  Governors  not 
later  than  June  15. 1988. 

A.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  lUinois 
60680: 


1. /tetaa/kiai/ Aancan&iBC.  BttaluieiL 
nUnoiKkiiacfaiialtetaialawl  . 

AcooaaliQg.aad  Tax  Servicea,  fhislaiall, 
lOinais,  and  thereby  Tngagp  ia  tax 
picparatiitti  and  plaaaii^  parsuant  to 
S  22S.25(b)(21)  of  dw  Board's 
Regulation  Y. 

B.  Federal  Raiatva  Baric  of  Kwaas 
City  Cniomaf  U.  Hoena^,  Senior  Vice 
President)  925  Grand  Avenue.  Kansas 
City.MieaouriM198: 

1.  First  NotionalHohUng  Coa^any, 
Inc.,  Fullerton.  Nebraaka;  to  acquire  B. 
Gdowsld  Insaranoe  Agency,  in^.^ 
Fullerton.  Nehiaaka.  and  theieby  ^wQay 
in  general  insorance  agency  activities 
pursuant  to  fi  22&2S(bJ(8)pl)(A)  of  the 
Board's  Regpilatioo  Y.  These  activitiea 
will  be  condncted  in  Nance  County. 
Nebraslca.  Conments^m  this  applicatioo 
mutt  be  lacehwd  by  Jane  ft 

C  Fadanl  Baiana  Bank  af  Sea 
Fiandaoo  (Hany  W.  GBsen.  Vice 
President)  101  Market  Street  San 
Francisoo.  CaUomia  MIQS: 

1.  Family  Bimootp,  and  Faady  Bank 
of  Commerce,  both  in  Grants  Pass. 
Oregon:  request  for  commitnient  relief  to 
aUow  baric  to  engage  fai  certain 
insurance  activities  tvfaid)  are 
impemissible  bank  holdi^  company 
activities,  but  are  otherwise  permissible 
bank  activites  under  Oregon  state  law. 
Comments  on  this  application  nnist  be 
received  by  June  9. 

Board  of  Goveniors  of  the  Fedenl  Reserve 
System.  May  19. 1988. 

lames  McAfee. 

Associate  Secretary  <4  the  Board. 

[FR  Doa  88-ll«n  Filed  5-24-88: 8:46  am] 
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Dated:  May  13,  ig6a 
Eari&j 


Commimioaer.  Fbdatd  Property  Reeomrcet 
Serriee. 

[FR  Ooc  88-11750  Filed  S-a«-88;  845  am] 


DEPARTMENT  OF  HEALTH  AMD 
HUMAN  SERVICES 

Food  and  Drug  Adminiatratlon 
[Dodiel  No.  MN-^IW) 
IntamaMonil  MadteaMoii  Syatama 


or  Nmt  Drag  AppHcMtoiw;  OpportunRy 
raranMms 

AOINCV:  Food  and  Ontg  Administiatioa. 
action:  Notice. 


GENERAL  SERVICES 
AOMnNSTRATlON 

(WMHfe  Order  ISS;  1-D-M.-671] 

Pomona  Of  SmilMand  Locks  and  Dam, 
Pop*  County,  IL;  Conveyance  of 


Pursuant  to  section  2  of  Pub,  L  537, 
80th  Confess,  approved  May  19. 1948 
(16  U.S.C  e67b).  notice  is  hereby  given 
that: 

1.  By  deed  from  the  General  Servtees 
Administration  dated  April  21, 1966.  the 
property,  consisting  of  221.35  acres  of 
unimproved  lend,  known  as  IVacts  Nos. 
106. 100,  and  110,  portions  of  Smiddand 
Locks  and  Dam,  Pope  County,  Illinois, 
has  been  transferred  to  the  State  of 
Illinois,  Department  of  Conservation. 

2.  The  above  described  property  was 
conveyed  for  wildli£scoaservatiao  in 
accordance  with  the  provisions  of 
section  1  of  said  Pub.  L  80-^7  (16 


SUMMARV:  The  Food  and  Dn« 
Administration  (FDA)  is  proposing^to 
refuse  approval  of  three  new  drug 
applications  submitted  by  International 
Medication  Systems  limited.  Ilie  basis 
for  the  proposal  is  that  based  on 
information  contained  in  each  of  die. 
three  applications,  the  methods  used  in. 
and  the  facilities  and  controls  used  for, 
the  mannfiactare,  processing,  and 
packing  of  the  drugs  are  inadequate  to 
assiue  and  preserve  their  identity, 
strength,  quality,  and  purity.  There  is 
insufficient  information  about  the  drugs 
to  deterinine  whether  they  are  safe. 
dates:  a  hearing  request  is  due  on  June 
24, 1988;  data  or  information  in  support 
of  a  hearing  request  is  due  on  July  25. 
1968. 

ADDRESSES:  A  request  for  hearing, 
supporting  data,  and  other  comments 
should  be  identified  with  Docket  No. 
88N-0ig5,  and  submitted  to:  Dodiets 
Management  Branch  (HFA-305).  Rm.  4- 
62,  Food  and  Drug  Administration.  5600 
Fishers  Lane,  Rodcville.  MD  20857. 


FOR  FURTHER  IMTOWIATIOW  CONTACT: 
Walter  A.  Brown.  Center  for  Drag 
Evaluation  and  Research  (HFD^see). 
Food  and  Drug  Administration.  5600 
Fishers  Lane,  Rockville.  MD  20857. 301- 
295-8041. 

SUFWJUniTARY  WFORMA I  ION.  On 
January  29. 1987,  International 
Medication  Systems  Limited  (IMS)  1866 
Santa  Anita  Ave..  South  El  Monte,  CA 
91733.  submitted  an  abbreviated  new 
drug  application  (ANDA  71-618)  under 
section  505(j)  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act  (the  act)  for  Bietylium 
Tosylate  Injection.  200  milligrams  per 
milliliter  (mg/mL).  10  milliliter  (mL) 
Select-A-Jet  On  Febroaty  a  196a  the 
Center  for  Drug  Evaluation  and 


ReseardifCDBR)  fseaed  a  letter  to  IMS 
stating  that  the  s^ication  was  not 
approvaMe.  in  response,  on  February  12. 
1968.  pursvantto  21  CFR  514.120.  IMS 
requested  an  opportunity  for  a  hearing 
on  the  question  of  w^iether  there  are 
grounds  for  denying  approval  of  the 
application. 

On  April  la  1987,  IMS  submitted 
ANDA  80-732  under  section  505[j)  of  the 
act  for  Isoprenaline  Hydrochloride 
(Isoproterenol  Hydroddoride  Injection 
USP).  002  mg/mL,  Min-I-)et  Syrbige.  On 
March  14, 196a  CDER  issued  a  letter  to 
IMS  stating  that  the  application  was  not 
approvable.  In  response,  on  March  2a 
19ea  porsaant  to  21  CFR  314.12a  IMS 
requested  an  opportanity  for  a  hearing 
on  the  question  of  whether  there  are 
grounds  for  denying  approval  of  the 
application. 

On  November  7.  igsa  IMS  submitted 
a  new  drag  apphcatkm  (NDA 19-550] 
under  section  50S(b)  of  die  ect  for 
Dextrose  Injection  5%  (Thermodilotion 
Syringe).  On  March  la  19ea  CDER 
issued  a  letter  to  IMS  stating  the 
application  was  not  approvabte.  In 
response,  on  March  25, 196a  porsaant  to 
21  CFR  314.12a  IMS  requested  an 
opportunity  for  a  hearing  on  the 
question  of  whether  there  are  ^xmnds 
for  denying  approval  of  the  eppBcation. 

The  Director  of  die  Center  for  Drug 
Evaluation  and  Research  has 
reevaluated  all  tiiree  applications  and 
concludes  that  they  are  not  approvable 
under  section  505  of  the  act  for  the 
following  reasons. 

I.  Deficiencies  Which  Apply  to  all  Three 
AppQcadons  (71-eia  88-732.  and  19- 
550) 

A.  Failure  To  Provide  Adequate 
Controls  for  Environmental  Monitoring 
of  Aseptic  Filling  Areas 

1.  ANDA  71-«18  and  ANDA  89-732 
indicate  otdy  that  the  filling  room  is 
monitored.  Information  is  lacking 
concerning  adequate  monitoring 
methods,  including  those  fbr 
microbiological  and  particulate  air 
quality  in  aseptic  filling  areas.  Adequate 
procedures,  frequency,  specifications, 
action  limits,  end  actions  taken  when 
limits  are  exceeded  have  not  been 
specified,  (21  U.S.C  355aM3WA);  21  CFR 
314.125(b)(1).  (4)  and  (13);  21  CFR 
211.42(e)(10).  211.113(b)  and  211.180(b)) 

2.  NDA  19-550  indicates  diat  tiiere  is 
daily  monitoring  of  Uie  air  in  the  critical 
areas  of  the  filling  room  utilizing  settling 
plates,  from  which  individual  colonies 
are  counted.  Settling  plates  alone  are 
not  considered  to  be  an  adequate 
method  of  monitoring  the  quality  of  air 
in  areas  where  sterilized  products. 
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ffubmittad,  iMnvever,  an  not  adeqaate  lo' 
demonstrate  that  the  vapor  loH  from  <hen 
product  would  not  Mad  10  ait  Mcreaseof - 
the  dextrose  coBeentrati(mi>eyoBd  the 
upper  limit  if  ti^e  product  werr etored  at 
30*G  (the  upper  limit  of  controlled  room 
temperature).  In  fact  calculated  Taluet 
of  predicted  potency  based  on  the 
available  data  indicate  that  the  product  ^ 
could  be  out  of  Umit  after  twoyears        ".' 
storage  at  30*.  Actual  stability  data  for     ' 
such  storage  at  30*C  have  not  been 
submitted.  In  addition,  only  one  lot  of 
drug  product  was  used  to  determine  the 
rates  of  vapor  loss  at  different 
temperatures,  whereas  at  least  three  lota 
should  be  used  to  determine  such 
values.  Tlie  stability  testing  protocol 
also  fails  to  include  monitorfaig  for  5^ 
hydroxymethylfurfural  and  related 
substances,  which  should  be  tested  for    ' 
in  accordance  with  the  "United  States 
Ph'armacopoeia,"  21st  Revision.  (21 
U.S.C.  355(d)  (3)  an  (4);  21 CFR 
314.12S(b)  (1).  (4)  and  (13);  21 C7R 
211.137  (a)  and  (b)  and  211.166  (a)  and 
(b)) 


"^'i^tit^^ 
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containers,  or  closures  are.exposed  to 
the  environment  during  aseptic  filling 
oper^ons.  Testing  methods  should . 
include  (Hvoedures  which  provide 
quantitative  results  based  oa  the 
number  of  viable  organisms  per  volume . 
of  air  sampled.  This  NDA  does  not  ' 
provide  adequate  methods  for  sudi 
monitoring,  nor  is  necessary  information 
provided  concerning  the  procedures, 
frequency,  specifications,  action  limits, 
and  actions  taken  when  limits  are 
exceeded.  (21  U.S.C.  355(d)(3)  and  (4);  21 
CFR  314.125(b)(1).  (4)  and  (13);  21  CFR 
211.42(c)(10),  211.113(b)  and  211.160(b)) 

B.  Failure  To  Provide  Adequate 
Information  Concerning  Ethylene  Oxide 
Sterilixation  Procedures  and  Controls 

All  three  applications  provide  for 
ethylene  oxide  sterilization  of  the  vial 
injectors,  but  the  descriptions  of  rhe 
procedures  and  controls  employed  are 
insufficient  to  determine  their  adequacy. 
It  is  not  clear  which  ethylene  oxide 
processes  may  be  carried  out  at  IMS  and 
which  may  be  carried  out  by  an  outside 
contract  sterilizer.  It  is  also  unclear 
which  procedures  and  controls  pertain 
to  the  two  different  cycles  which  are 
apparency  employed.  It  is  also  unclear 
under  what  conditions  injectors  may  be 
sterilized  while  bulk-packed  or  while  in 
sealed  cartons  along  «vith  the  drug 
product  vials.  Complete  descriptions  of 
the  cycles,  procedures,  and  controls 
employed  under  each  set  of  conditions 
have  not  been  provided.  The 
applications  also  fail  to  provide  any 
validation  data  for  the  ethylene  oxide 
cycles.  Such  validation  data  are 
required  to  assure  the  effectiveness  of 
each  ethylene  oxide  sterilization  cycle 
for  each  set  of  conditions.  (21  U.S.C. 
355(j)(3)(A]  and  355(d)(3)  and  (4);  21  CFR 
314.125(b)(1),  (4)  and  (13);  21  CFR 
211.94(d),  211.113(b)  and  211.ie0(b)) 

C.  Failure  To  Provide  Adequate 
Controls  Involving  Radiation         .] 
Sterilization  Procedures 

All  three  applications  provide  for  an 
alternate  radiation  sterilization  process 
for  bulk-packed  injectors.  All  three  are 
deficient  in  the  following  areas 
concerning  such  radiation  sterilization 
(1)  A  presteriUzation  bioburden 
monitoring  program  has  not  been 
established.  (2)  A  steriility  dose  auditing 
program  has  not  been  established.  (3) 
The  integrity  of  the  container/closure 
system  to  microbiological  challenge  has 
not  been  demoastrated  post-irradiation 
(maxium  dose).  (4)  Final  release 
spedficatlens  have  not  been  provided. 
(21  U.S.C  355(|)(3)(A)  oad  355(d)  (3)  and 
(4);  21  CFR  314.125(b)  (1).  (4)  and  (la);  21 
CFR>211J4  (b)  and  (d).  211.11S(b)  and 
211.ie0(b)) 


D.  Failure  To  Provide  Adequate 
Stability  Data  To  Support  Proposed 
Expiration  Dates 

1.  For  ANDA  71-818,  IMS  propoeed  an 
expiration  date  of  38  months.  Some 
accelerated  stabiUty  data  and  36  months 
of  controlled  room  temperature  stability 
data  were  submitted.  However,  all  of 
the  stability  data  were  based  on  four 
pilot  lots  (apparendy  eight  liters  each). ' 
three  of  which  were  made  the  same  day. 
No  stability  data  were  submitted  from 
normal  production-sized  batches.  The 
submitted  data  are  not  suffidait  tp 
allow  adequate  evaluation  of  possible 
effects  due  to  scale-up  of  batch  size  and 
use  of  different  lots  6i  the  new  drug 
substance  bona  the  actual  supplier. 
Moreover,  it  has  not  been  ^own  that 
the  high  pressure  liquid  chromatography 
assay  method  employed  will 
differentiate  between  the  new  drug 
substance  and  possible  degradation 
products.  Thus,  it  has  not  been 
established  that  the  stability  testing 
method  is  reliable,  meanin^^,  and 
specific.  The  available  information  is 
insufficient  to  support  the  proposed 
expiration  date  of  36  months.  (21  U.S.C 
355ti)(3)(A);  21  CFR  314.125(b)  (1).  (4) 
and  (13);  21  CFR  211.137(A)  and  211.166 
(a)  and  (b)) 

2.  For  ANDA  88-732,  IMS  proposed  an 
expiration  date  of  24  months  and 
submitted  some  stability  data  from 
production  batches  covering  such  a 
period.  These  batches,  howew,  were 
made  from  new  drug  substance  obtained 
from  sources  who  are  not  authorized 
suppliers  under  this  application.  No 
stability  data,  not  even  accelerated 
data,  have  been  submitted  frxim  batches 
of  drug  product  made  utilizing  the 
supplier  of  the  new  drug  substance  who 
is  currently  provided  for  in  the  ANDA. 
IMS  submitted  stabiUty  data  derived 
bom  an  assay  method  which  has  not 
been  shown  to  separate  isoproterenol 
hydrochloride  frt>m  its  majOT 
degradation  product.  Thus,  it  has  not 
been  established  that  the  assay 
procedure  is  stability  indicating.  The 
stability  testing  procedures  also  fail  to 
provide  for  periodic  sterility  testing  and 
particulate  matter  evaluation.  (21  U.S.C 
355(j)(3)(A);  21  CFR  314.125(b)  (1).  (4) 
and  (13):  21  CFR  211.137(a)  and  211.166 
(a)  and  (b)) 

3.  For  NDA  l»-55a  IMS  proposed  an 
expiration  date  of  24  months. 
Specifications  for  the  product  requfra 
that  the  dextrose  content  be  between  96 
percent  and  105  percent  of  the  labeled 
amount  at  the  time  of  release.  The 
product  should  therefore  meet  those 
limits  throughout  its  expiration  dating 
period  under  any  of  the  recommended 
storage  conditions.  The  stability  data 


n.  Additioiial  Dafidendea  Which  Afipty  . 
to  ANDA'S  71-818  and  88-732 

A.  Failure  To  Provide  Adequate 
Methods  and  Controls  for  the 
Sterilization  and  Depyrogenation  of 
Product  Vials 

Both  ANDA's  indicate  that  dry  heat  at 
280*C  for  90  minutes  is  used  for  the  glass 
vial  product  containers,  but  no  other 
information  is  provided  concerning 
sterilization  or  depyrogenation  of  the 
vials.  The  applications  fail  to  provide 
sufficient  detaUs  of  the  process, 
including  validation  methods  and  data 
which  si^iport  sterilization  and 
depyrogenation.  (21  U.S.C  855(j)(3)(A): 
CFR  314.125(b)  (1),  (4)  and  (13);  21  CFR 
211.94  (c)  and  (d).  and  211.U3(b)) 

B.  Failure  To  Provide  Adequate 
Validation  for  Aseptic  FilHr^    • 
Operations 

Both  ANDA's  fail  to  provide  any 
results  of  media  fill  validations  for  the 
specific  lines  used  for  filling  these 
products.  They  also  fail  to  provide  any 
information  concerning  the  frequency  of 
revalidation  of  filling  lines.  (21  U.S.C 
3550)(3)(A);  21  CFR  314.125(b)(1).  (4)  and 
(13);  21  CFR  211.113(b)) 

C.  Failure  To  Provide  for  Adequate 
Methods.  Facilities,  and  Controls  for  the 
Drug  Substance 

1.  For  ANDA  71^618.  IMS  has 
provided  information  about  the 
methods.  fadUtie^  and  controls  for  the- 
manufaituFe,  processing,  packing,  and  - 
holding  of  the  driig  siibstanca  by  - '' 
referring  to  information  in  a  drug  master 


file  submitted  by  the  proposed  supplier 
of  bretybum  tosylate.  However,  this 
proposed  supplier  was  issued  a 
deficiency  letter  by  CDER  on  Febnittfy 
19, 1988.  concerning  inadequate  coiitit^s 
for  bretylium  tosylate.  The  supplier  is 
not  presently  considered  an  acceptable 
source  of  the  drug  substance  until  the 
deficiendes  are  corrected. 
Cbosequently,  ANDA  71-818  does  not 
provide  appropriate  information  about 
the  methods.,  fadlities  and  controls  to 
assure  and  preserve  the  identity, 
sfrength,  quality,  purity,  and  stability  of 
the  dnq  substance.  (21  U.S.C  ' 
355(j)(3)(A);  21  CFR  314.125(b)  (1).  (4) 
and  (13):  21  CFR  211.113(b)) 
'  2.  For  ANDA  89-732,  IMS  has 
provided  informatioh  about  the 
methods,  facilities,  and  controls  for  the 
manufacture,  processing,  packing,  and 
holdiiig  of  the  drug  substance  by 
referring  to  information  in  a  dnig  master 
filed  submitted  by  the  proposed  supplier 
of  isoproterenol  hydrochloride. 
However,  this  proposed  supplier  was 
issued  a  deficiency  letter  by  CDER  on 
February  16, 1988.  concerning 
inadequate  controls  for  isoproterenol 
hydrochloride.  The  supplier  is  not 
presently  considered  an  acceptable 
source  of  the  drug  substance  until  the 
deficiencies  are  corrected. 
Consequently,  ANDA  89-732  does  not 
provide  appropriate  inflkrmation  about 
the  methods,  facilities  and  controls  to 
assure  and  preserve  the  identity.   ., 
strength,  quality,  purity,  and  stabtllty'of 
the  drug  substance.  (21  U.S.C. 
355a)(3)(A):  21  CFR  314.125(b)(1),  (4)  and 
(13);  21  CFR  211.160(b)) 

m.  Additional  Defidency  Which  Applies 
to  ANDA  7t-ai8 

Failure  To  Provide  Batch  Production 
and  Coittrol  Records  for  a  Production- 
Sized  Batch 

This  application  includes  a  complete 
batch  record  only  for  an  eight-liter  pilot 
batch.  A  blank  master  production  aind 
control  record  for  a  production-sized 
batdi  has  also  been  submitted. 
However,  no  completed  batch  records  or 
test -results  have  been  submittad-foraa'  : 
actual  prodMction-sized  batdi  to  allow 
assessment  of  possible  effects  of  scale- 
up  operations  on  the  drug  product  (21 
U.S.C.  355(j){3)(A):  21  CFR  314.12S(b)(l). 
(4)  and  (13):  21  CFR  211.188}) 

IV.  Additional  DaBdeiicy  Which 
Applies  to  ANDA  88-7S2 

Failure  To  Provide  Adequate 
Procedures  and  Controls  for  tit-Process 
Adjustments 

The  applicant  has  indicated  that  it  "^  - 
performs  an  in-process  assay  on  the' 
bulk  solutipn  aod  adjusts,  if  necessary. 


based  on  the  assay.  No-further 
infomation  has  been  provided 
concerning  what  is  adjusted,  how  it  is 
performed,  or  how  it  is  controlled.  This 
fails  to  provide  suffident  information 
concerning  such  procedures  and 
controls.  (21  U.S.C.  3$5(j)(3)(A);  21  CFR 
3145.125(b)(1).  (4)  and  (13):  21  CFR 
211.110(a)  and  (b)) 

Therefore,  notice  is  given  to  the 
applicant,  and  to  all  other  interested 
persons,  that  the  Director  of  the  Center 
for  Drug  Evaluation  and  Research     . 
proposes  to  issue  orders  under  sections 
50S(jX3)  and  (4)  refusing  to  approve 
ANDA's  71-618  and  89-732,  and  under 
section  505(d)  refusing  to  approve  NDA 
19-550,  on  die  grounds  that  <1)  based  on 
information  contained  in  eadi  of  the 
three  applications,  the  methods  used  in. 
and  the  facilities  and  controls  used  for, 
the  manufacture,  processing,  and 
packing  of  the  dnigs  are  inadequate  to 
assure  and  preserve  their  identity, 
strength,  quality,  and  purity,  and  (2)  for 
NDA  19-550,  upon  the  basis  of 
information  submitted  as  part  of  the 
application,  or  upon  the  basis  of  other 
available  information,  there  is 
insufficient  information  to  determine 
whether  the  drug  is  safe  under  the 
conditions  prescribed,  recommended,  or 
suggested  in  its  proposed  labeling. 

In  accordance  with  section  505  and  21 
cm  Part  314,  the  applicant  is  hereby 
^ven  an  opportunity  for  a  hearing  on 
the  question  of  whether  ANDA's  71-^8 
aod  6^7321  and  NDA  19-550  are 
approvabl?.  . 

If  the  applicant  deddes  to  seek  a.  •  . 
hearing  the  applicant  shall  file:  (1)  On  or 
before  June  24. 1988  a  written  notice  of 
appearance  and  request  for  hearing,  and 
(2)  on  or  before  July  25. 1986  the  data, 
information,  and  analyses  relied  on  to 
justify  a  hearing,  as  specified  in  21  CFR 
314.200.  Any  other  interested  person 
may  also  submit  comments  on  this 
pro|>osal  to  refuse  approval.  The 
procedures  and  requirement  governing 
this  notice  of  opportimity  for  a  hearing, 
a  notice  of  appearance  and  request  for  a 
hearing,  a  submission  of  data, 
iilformation.  and  analyses  to  justify  a 
hearing,  other  comments,  and  a  grant  or 
denial  of  a  i^lMHiF^g,  ara  contained  ia  21 
CFR 314.200,.'':,;.^.  .-•,_^   .:,-:'^    vw, 

The  failure  of  the  applicant  to  file  a 
timely  written  notice  of  appearance  and 
request  for  hearing,  as  required  by  21 
CFR  314.200,  constitutes  an  election  by 
the  applicant  not  to  make  use  of  the 
oppprtunify  for  a  hearing  concerning  tlie 
action  proposed  and  the  agency  will 
suminar^y  issue  orders  refusing  to 
apiMove  the  applications. 

"A.iiequest  for  a  hearing  maynot  rest 
upon  mare  allegatioos  orilenials,  but 


must  present  specific  facts  showing  that 
there  is  a  genuine  and  substantial  issue 
of  fact  that  requires  a  hearings  If  it 
condusively  appears  from  the  face  of 
the  data,  information,  and  factual 
analyses  in  the  request  for  hearipg  that 
there  is  no  genuine  and  substantial  issue 
of  fact  that  predudes  the  refusal  to 
approve  the  applications,  or  when  a 
request  for  hearing  is  not  made  in  the 
required  format  or  with  the  required 
analyses,  the  Commissioner  of  Food  and 
Drugs  will  enter  summary  judgment 
against  the  person  who  requests  the 
hearing,  making  findings  <uid 
conclusions,  and  denying  a  hearing. 

All  submissions  pursuant  to  this 
notice  of  opportunity  for  hearing  are  to 
be  filed  in  four  copies.  Except  for  data 
and  information  prohibited  from  public 
disclosure  under  21  U.S.C.  331(j)  or  18 
U.S.C  1905,  the  submissions  may  be 
seen  in  the  Dockets  Management  Branch 
(address  above)  between  9:00  a.m.  and 
4:00  p.m.,  Monday  through  Friday. 

This  notice  is  issued  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (sec.  505. 
52  Stat  1050-1053,  as  amended  (21 
U.S.C.  355)]  and  under  authority 
delegated  to  the  Director  of  the  Center 
for  Drug  Evaluation  and  Research  (21 
CFR  5.82). 

Dated:  May  17. 1988. 
Gerald  F.  Mayor, 

Deputy  Director,  Center ^r  Drug  Evaluation 
and  Research. 

(PR  Doc  88-11075  nied  S-Z4-88:  8:45  am) 
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(Dociwllto.86E-0066] 

DetermliMriibn  of  Ragulatdry  Ravlaw 
ronoa  TOT  i^irpoeos  or  rnom 
Extension;  Spactamine®;  Corraction 

AOCNCV:  Food  andjprug  Administration.: 
actkm:  Notice:  correction. 

ttNMHAllv:  In  the  Federal  Ra^star  of 
April  14. 1988  (53  FR 12464).  the  Food 
and  Drug  Administration  published  a 
notice  announcing  the  agency's 
determination  of  the  regulatory  review  - 
period  for  the  patented  human  drug 
product  Spectamine*.  The  manufacturer 
alerted  the  agency  to  typographical 
errors  in  3  words  that  described  the  use 
of  the  product  This  document  corrects 
these  errors. 

FOM  nmTNni  mromiATiON  contact: 
Andrea  E.  Chamblee,  Office  of  Health 
Affairs  (HFY-20),  Food  and  Drug 
Administration.  5608 Fishers  Lane. 
RoekviUe.  Kfl)  20857,  301-443-1382. 
SUPM,CIMMTMIV  mMNHMTIOIf:  In  Ht 
Doc.  88-8150,  appearing  at  page  12484  in 
the  Fadetal  Ragistor  of  Htursday,  April 


ftdari  KagblBr  /  Vol.  58.  No.  191  7  Wednwday.  M^  2S.  Mfl8  /  Wo6c8« 


Fodw»l  Regtotet  /  VoL  53.  No.  101  /  Wednesday.  Ktey  25.  1988  /  Notices 


madR 


Under  the  heading  "•aPMJHMVTMlT 
MMRMMHON,"  thifd  pengrepli.  Une  5, 
"nonlacmnar''  is  corrected  to  read 
"nonhicanar^;  line  7.  local"  is  corrected 
to  read  "fbcaT*;  and  Hne  10, 
"ischematic"  is  uwiected  to  read 
"ischemic". 

Dated  May  17.  ig8& 
AOnaOuKaa. 

Deputy  AaaociateCommiMioaer  for  Health 
Affain. 
[FR  Doc  88-11874  FiM  5-14^88: 8;46  aaj 
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DEPARTMEMT  OF  THE  IHTERIORi 
Bureau  Of  Land  Vanagement 


1 


;  Bureau  of  Land  Management 
Interior. 

MTWli:  Notice  of  Availability- 
Proposal  to  amend  the  Challis  and  Ellia- 
Pahsimeroi  Management  Frameworic 
Plans  (MFP)  to  allow  for  the  disposal  of 
17  tracts  of  land  by  exchange  or  sale. 


:  Notice  is  hereby  ghren  that  the 
Proposed  Plan  Amendment  lot  the 
Challis  and  EUa-Pahsimeroi  MFPs  to 
allow  for  the  disposal  of  17  tracts 
(approximately  280  acres)  of  land  by 
exchange  or  sale  is  available.         I 
tUMMawv:  The  ELM  has  identified  17 
parcels  of  public  land  totaling 
approximately  280  acres  far  transfer 
from  public  ownership.  These  parcels 
may  be  t^erad  for  dispoaal.  first  by 
exchange  and  then  by  direct  sale,  to  the 
ownefs  of  leoord  of  the  adjacent  private 
lands.  During  the  development  of  the 
Land  Report  and  die  Environmental 
Analysis  of  each  parcel,  the  offered 
private  lands  will  be  evaluated  for 
acc^tance  into  public  ownership. 
Disposals  will  be  appraised  at  fair 
market  value.  None  of  these  tracts  join 
the  Salmon  River,  nor  do  they  provide 
access  to  the  Salmon  River. 

The  following  Adaiiniatrative  actions 
will  be  required  for  implementatioa  of 
the  Plan  Amendments: 

Before  the  disposal  of  any  of  these 
parcels  can  be  finalized,  a  complete 
Cultural  Resource  Inventpry  and  a 
thortugh  examination  for  any  known 
threatened  or  endangered  plant  or 
animal  species  or  hfi^ittat  will  be 
conducted  on  each  parcel 

Parceb  identified  for  disposal  will 
meet  the."PoHcy  GoidaBoe  for  Retention 
or  JJiapqeal  of  Wocdriaiiaii,  Vlfetiands, 
Ripwiaa  Habitat.  T/B  Species  Habitat 


and  State-JJated  Sensitive  9pecie>' 
Habitat". 

Paiuils  ideulined  for  disiiosei  wiQ 
meet  the  policy  guidance  in 
"Notification  Prior  to  Cancefladon  xA 
Grazing  Permits/Leases  and 
Reservation  of  Grazfaig  Privileges  in 
Public  Sele  Patents". 

Parcels  identified  for  (fisposa!  will 
meet  the  poHcy  guidance  for  diose  lands 
involved  in  die  'National  WihlHfe 
Federation  Lawsuit".  .  . 

Exchanges  wfll  be  assessed  on 
appraised  values  and  not  on  an  acre  per 
acre  basis.  The  offered  lands  wfll  be 
reviewed  by  the  Area  Manager,  and  if 
he  determines  that  ft  is  in  the  public's 
interest  to  accept  the  oneied  lands,  then 
the  exchange  can  proceed. 
•upnmcNTAiiY  mromiATXM:  Detailed 
information  about  the  17  parcels  of  land 
and  disposal  criteria  can  be  obtained  by 
contacting  Bob  FGum.  Realty  S^)ecialist. 
Bureau  of  Land  Management,  Salmon 
District  OfBce,  P.O.  Box  430,  Salmon. 
Idaho  83467,  phone  (208]  756-5400. 


Any  party  that  participated  in  die 
plan  amendment  and  is  adversely 
affected  by  the  amendment  may  protest 
this  action  only  as  it  affects  Issnes 
submitted  for  die  record  during  the 
planning  process.  Ine  protest  should  be 
in  writing  and  filed  witti  the  Director 
(76(9,  Bureau  of  Land  Management  1800 
"C  Street  NW,  Washington,  IX:  20240, 
within  30  days  of  this  notice.  The 
procedures  for  filing  a  protest  are 
attached  to  the  "Drar  Reader"  letter 
indnded  widi  die  proposed  plan  and 
listed  in  43  CFR  lOias-Z. 

Desigoatioa 

In  the  absence  of  any  piannteg 
protests  this  action  will  become  die  final 
detenninadon  of  tiw  Department  xA  die 
Interior  and  the  Flan  Amendment  will 

be  in  effect. 

Dated:  May  10. 1988. 
|«iy  W.  Goodmao. 

District  Manager. 

[FR  Doc.  88-11737  Filed  S-24-ea:  4:48  an^ 
lOOOKMt 


[E8-MO-0S-4S20-13;  ES-038S06.  Oroup  291 
nMigOT  PmI  of  DoponoofN  nosonwy 


May  IS;  1 

1.  The  plat  of  the  dependent  resurvey 
of  the  letiatefiKut  of  the  east  hmsnteiy 
(Fifth  Prisdptd  Meridian).  Township  34 
North.  Rfflige  1  West  and  the  dapemleiH 
lesui'vey ef  oie  aoetfa  boendSry, ' ' 
Townriiip  S6rNorthf  Range  1  East-i   - 


portion  of  the  sabdivislonal  tines  and 
die  siwey  of  the  sobdivision  of  section 
6  in  Township 'SfNordu  Rss^e  1  East 
Fifdi  Prindpd  Mnfifian.  MIsiMni  will  - 
be  ofRdally  filed  In  the  BastMl  States 
Office.  Ahncaiidria,  ^Hrginia  at  7:30  aJB^ 
on  July  5. 1968. 

2.  llie  dependent  resurvey  was  made 
at  the  request  of  the  United  States 
Forest  Service. 

3.  All  inquiries  or  protests  concemiog' 
the  technical  aspects  of  flie  dependent 
resurvey  and  survey  must  be  sent  to  the 
Deputy  State  Director  for  Cadastral 
Survey,  Eastera  States  Offioe.  Bureau  oi 
Land  Management  350  Soudi  Pickett 
Street  Alexandria.  Virginia  22304.  prior 
to  7:30  a.m..  July  5.  U88. 

4.  Copies  of  the  plat  will  be  made 
available  upon  reqaest  and  prepayment 
of  the  reproduction  fee  of  $4UI0  per  copy. 
lesavkW.BnudiB. 

Actu^D^it^SlalBOinctarforCadaBtTai 
Survey  aiuiSafpmi  Serricea. 

[FR  Doa  88-11737  Filed  5-24-88;  9M  am) 
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R«ool|»t  of  Outer  ConUiMiitai  BlMlf 


Operating  Co. 

AOENCv:  Minerals  Management  Service. 

Interior. 

action:  Notice  of  die  Receipt  of  a 

Proposed  Developmeiit  OperatJoBS 

Coordination  Docoment  (DOCD). 


:  Notice  is  lisreby  ^ven  that 
Sandefer  Offshore  Operating  Ca  has 
submitted  a  DOCD  describi^  die 
activities  it  proposes  to  conduct  on 
Uase  OCS-G  5366,  Block  12a  East 
Cameron  Area,  offshore  Louisiana. 
Proposed  plans  for  die  ebove  area 
provide  for  the  derelopsMnt  and 
prodection  of  hydrocaivoiis  with 
support  ectivities  to  be  conducted  from 
an  existing  onshore  base  located  at 
Intreooastid  City,  Louisiana. 
OATl:  The  subject  DOCD  was  deemed 
submitted  on  May  10. 1988.  Comments 
must  be  received  witliin  IS  days  of  the 
publication  date  of  tUs  Notice  or  15 
days  after  die  Coastal  Management 
Section  receives  a  copy  of  the  plan  from 
the  Minerals  Management  Service. 
AOOMESSCS:  A  copy  of  the  subject 
DOCD  is  availabk  for  pid>lic  review  at 
die  Public  Infarmatiqn  Office.  Gulf  of  : 
Mexico  OCS  Region.  Minerals 
Management  Service.  1201  Elrawoed 
Park  Boolavsod^'Rooilft  114.  New 
Orieans.  loOltfanafOIficefloarii:  8  *aL 
to  4.-98pjn.;  Monday  dmwi«h  Friday).  A- 


copy  of  theDOCO  and  die 
acoompanying  Consistency  Certification 
are  also  available  for  public  review  at 
the  Coastal  Management  Section  Office 
located  on  the  lOdi  Floor  of  the  State 
Lands  and  Natural  Resources  Building, 
625  North  4di  Street  Baton  Rouge, 
Louisiana  (Office  Hours:  6  a;nL  to4:30 
p.m.,  Monday  through  Friday).  The 
public  may  submit  comments  to  the 
Coastal  Management  Section.  Attention 
OCS  Plans.  Post  Office  Box  44487.  Baton 
Rouge.  Louisiana  70805.  .    -    -^ 

RM  nMTHER  MFOMMTION  CONTlteR 

Mr.  Lare  T.  Herbst  Minerals 
Management  Service,  Gulf  of  Mexico 
OCS  Region,  Field  G^ieration^  PlSas. 
I>latfonn  and  Pipeline  Section. 
Exploration/Development  Plans  Unit 
Telephone  ($04)  736-2533. 

SUPPUMENTAIIV  MRNIMATION:        ' 

The  puippse  of  this  Notice  is  to  inform 
the  public,  pursuant  to  Sea  25  of  die 
OCS  Lands  Act  Amendments  of  197^ 
that  the  Minerals  Management  Service 
is  considering  approval  of  the  DOCD 
and  that  it  is  available  for  public  review. 
Additionally,  tills  Notice  is  to  inform  the 
public,  pursuant  to  Section  930.61  of 
Titie  15  of  die  CFR,  diat  die  Coastal 
Management  Section/Louisiana 
Department  of  Natural  Resources  is 
reviewing  die  DOCD  for  consistency 
with  die  Louisiana  Coastal  Resources 
Program. 

Revised  rules  governing  practices  and 
procedures  under  which  die  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  States,  executives  of  affected 
local  governments,  and  other  intersted 
parties  became  effective  December  13. 
1979  (44  PR  53685). 

Those  practices  and  procedures  are 
set  out  in  revised  5  250.34  of  Title  30  of 
die  CFR. 

Dated:  May  17. 1988. 

I,  Rogara  narcy. 

Regional  Director.  Gulf  of  Mexico  OCS 
Region. 

pSboc  afr<iuse  Filed  S-24-a8;  8:45  am] 
SHiiNa  ooac  M«a4M4i    ' 


RoQOlpI  of  Oiitor  ContiMntri  Shoir 
DovlopwntOporotlowoCbor^hMrtlon 
OoenfMnt;  8oN6  Polrotoum  Ca 

Minerals  ManagMoent  Service, 


Interior. 

action:  Notice  of  die  Rece^  of  a 
Proposed  Development  Op«rations 
Coordination  Document  (DOCD). 


r.  Notice  is  hereby  given  that 
Sohio  Petroleum  Company  has 
submitted  a  DOCD  describing  the 
activities  it  proposes  to  conduct  on 


Lease  OCS-G  7397.  Block  209.  East 
Breaks  Area,  offshore  Texas.  Proposed 
plans  for  the  above  area  provide  for  the 
development  and  production  of 
hydrocarbons  with  support  activities  to 
be  conducted  from  an  existing  onshore 
base  located  at  Pelican  Island,  Texas. 
DATE  The  subject  DOCD  was  deemed 
submitted  on  May  16. 198& 

ADORCSS:  A  copy  of  the  subject  DOCD 
is  available  for  public  review  at  the 
Public  Information  Office,  Gulf  of 
Mexico  OCS  Region.  Minerals 
Management  Service,  1201  EImwot>d 
Park  Boulevard,  Room  114,  New 
Orleans,  txiuisiana  (Office  Houra:  8  a.m. 
to  4:30  pjn.  Monday  tltfough  Friday). 
KM  RiRTNEII  mTOMIATION  CONTACT 
Mr.  Mjchael  J.  Tolbert  Minerals 
Management  Service,  Gulf  of  Mexico 
OCS  Region,  Field  Operations,  Plans, 
Platform  and  Pipeline  Section, 
Exploration/Development  Plans  Unit; 
Telephone  (504)  73»-^!867. : :        ' 

SUPPLEMCNTAIIV  MTONMATlbN:  The 
purpose  of  this  Notice  is  to  inform  the 
public  purauant  to  Sec.  25  of  die  OCS 
Lands  Act  Amendments  of  1976,  that  the 
Minerals  Management  Service  is 
considering  approval  of  die  DOCD  and 
that  it  is  available  for  public  review. 

Revised  rules  governing  practices  and 
procedures  under  which  die  Minerals 
Management  Service  makes  information 
contained  in  ElOCDs  available  to 
affected  States,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  E)ecember  13, 
1979  (44  FR  53685).  Those  practices  and 
procedures  are  set  out  in  revised 
1 250.34  of  Tide  30  of  die  CFR. 

Dated:  May  17, 19e& 
).  Rogen  Pearcy, 
Gulf  of  Mexico  OCS  R^ion. 
(FR  Doc.  8»-lieS7  FUed  5-24-88: 8:45  am] 
nai  wo  coos  4sis-immi 


National  Parle  Sorvloo 

IntMit  To  Hold  Mooting;  Katmai 
National  Park  and  Preoorvo,  AK 

AOmcv:  National  Park  Service,  Interior. 
action:  Notice  of  in^nt  to  hold  meeting. 


r.  Notice  is  hereby  given  that  a 
public  meeting  is  to  be  held^by  the 
National  Paik  Service  to  present  a 
proposed  temporary  restriction  to  the 
bag  limit  of  fish  taken  by  anglen  on  the 
Brooks  River  widiin  Katmai  National 
Paik  and  Preserve.  The  item  to  be 
discussed  will  be  a  National  Paik 
Service  proposal  to  temporarUy  restrict 
bag  limits  for  fish  along  the  Brooks  River 
from  Juhe  15. 1968  through  October  31. 
1968  to  allow  only  one  (1)  fish. 


regardless  of  qiecies.  to  be  kept  by 
anglera.  This  would  be  a  change  from 
the  current  State  regulation  allowing  a 
bag  limit  of  five  (5)  sabnon  and  two  (2) 
rainbow  trout  The  National  Paric 
Service  gives  notice  of  tills  meeting  fai 
order  to  seek  comments  from  the  public 
in  general,  and  local  users  in  particular, 
on  this  proposal.    ,-.  •;.'.• ; 

DATE  June  8, 198a  10  a.m.  Alaska 
Dayli^t  Time. 

Aoomss:  The  meeting  will  be  held  at 
King  Salmon.  Alaska  at  the  FAA  Facdity 
(Comserfac). 

pon  RjRTHBi  mrannATioN  contact: 

Ray  Bane,  Superintendent  Katmai 
National  Paric  and  Preserve,  P.O.  Box  7, 
King  Salmon.  Alaska  99613  (phone  907- 
246-3305). 

SUPPLCMCNTAIIV  MPOmiATION:  This 
meeting  is  called  punuant  to  regulations 
published  at  36  CFR  13.30(d)  requiring  a 
"hearing  in  the  vicinity  of  the  area(s) 
direcdy  affected"  by  any  proposed 
temporary  restriction  to  the  talcing  of 
fish  and  wildlife.  The  proposed  area  of 
the  temporary  restriction  is  to  be  the 
length  of  the  Brooks  River,  which  flows  ■ 
for  approximately  1  mile  between 
Brooks  Lake  and  Naknek  Lake  located 
within  Katmai  National  Park.  A 
temporary  restriction  to  fish  bag  limits, 
pursuant  to  36  CFR  13.21(e),  is  proposed 
to  specifically  address  concerns 
regarding  potentially  dangerous  human/ 
bear  interactions  along  the  Brooks  River. 
Richaid  |.  Stearaaik. 
Acting  Regional  Director 
[FR  Doc  88-11688  FUed  5-24-88: 8:46  am) 
Bauito  oooc'4*ii»-^»4i 


INTERNATiONAL  TRAPE 
COMMISSION 

[Invaetlgattena  Noa.  903-TA-19  and  20  and 
Invesogatlons  Noa,  781~TA-M1~M0 
(PreNminsiy)! 

AffrtifrictiQn  Boarings  (OttMr  Than 
I  aperea  rKwar  Doannge)  ana  ram 
TlMroof  From  the  Fodoral  Rapubflc  of 
QormanyotaL 

Determinations 

On  the  basis  of  the  record  *  developed 
in  the  subject  investigations,  the 
Commission  determines;  pursuant  to 
section  303  of  die  Tariff  Act  of  1930  (19   ' 
U.S.C.  1303),  diat  diere  is  a  reasonable 
indication  that  an  industry  in  the  United 
States  is  materially  injured  by  reason  of 
imports  froin  Singapore  and  Thailand  of 


■  The  recofd  U  defined  In  lection  207.2(1)  of  Die 
CfNBiniMioa'i  Rules  of  Practto*  and  Piocadiin  (IS 
CFR  ai7Jt(l)). 


BEST  COPY  AVAILABLE 


fMhnl  Ito^Uetf  /  1M.  ta.'m.  iOi  J  WediMdKy.  liqr  ii  IttJI/lfttot 


ii: 


FfdMalRagMwr/  V<>L  ^,  N<MOi  /  Wednesday.  May  25.  isea/  NoHow 


witiuiBtMB  bcaiiiijjs  (othcf  nsB  iBpcicd 
roller  be  wings)  and  parts  thereof, 
whether  finMrad  or-vufinisned,  provided 
for  in  items  681.10, 081.39.  and  092.32  of 
the  Tariff  Sdiedules  of  the  United  States 
(TSUS).*  that  are  alleged  to  be 
subsicKzed  by  the  governments  of 
Singapore  and  Thailand. 

The  Conunission  also  determine^ 
pursuant  to  section  733ta]  of  the  Act  (19 
U.S.C.  1673b(aJ).  that  there  is  a 
reasonable  inthcation  that  an  industry  in 
the  United  States  is  materially  infnred 
by  reason  of  imports  from  the  Federal 
Republic  of  Gennany,  Prance,  Italy, 
Japan,  Romania,  Singapore.  Sweden. 
Thailand,  and  the  United  Kingdom  of 
antifriction  bearings  (odier  than  tapered 
roller  bearings]  and  parts  thereof, 
whether  finished  oranfiBished,  provided 
for  in  items  080.30. 600^,  000.97, 000.39, 
681.04. 6S1.10. 081419.  and  002.32  of  the 
Tarffi  Sdndules  of  the  United  States.* 


>Aiatifriclioo  bearing*  (oAw  Am*  tr^lel•d  roUer 
bearingij  and  parts  thereof  from  Singapore  and 
Thailand  tiibiect  to  investigalioo  include  haO  or 
roHflf  iMafing  ^TP^  flans^  lUut'vp,  csrtndsB.  snd 
hanger  oaili.  and  farts  of  the  {MgaiBg  (TSUBA 
iteai  asi-lOltaHi  anJOMaad  pmpaMd 
H.,..w»<..MtT»«iTffrh.*.i.yiTq— ht-^irr 
fiiin  w  ai.  lan  m  n  wm  w  at  and  im  9n  v\y. 

■aacfainery  paria  nnwtainins  muf  «f  Iha  {Brcgaing 
bearing!.  tuA  oootalaing  dacMcai  laatms  and  not 
4>ecially  provided  for  trSUSA  Kem  8B1 3900  and 
HTS  Moheaang  SMSaSfli%  ^MB  psrts  <x  motor 

and  not  ipecially  provided  forflSUSA  item 
012.3296  and  HTS  fubheadiiv  tnHMJO). 

*  For  pnipoaea  of  theac  IwaaHgaaooa,  -the  tobiect 
beaiiagi  aad  part*  Swreof  iaaMt  4b*  Miowing 
artidea.  whether  finiahed  orm^iakaAaiitiaictian 
ball*  and  foUen  (TSUSA  item*  8803025, 8803030 
aod  SHJOIO,  aMi  HIS  MAhaadtag  88B2.91S0);  baa 
bearing*  mrilfa  integral  akaft*  (TSUSA  ttem  8803300 
and  HTS  aubheadiag  ttO^ 
(indnding  radial  ball  bearings)  and  | 
(TSUSA  item*  680.3701 88037D8, 880371Z  8803717. 

flaosnc  8803722.  easj73r.  a^saasim  and  HTS 

iubheadiag*  SlStJOSO  aw 
roller  bearing*  and  parts  thereof  (TSUBA  i 
6803952  and  6803958,  and  HTS  subheading* 
84823000  and  8«a?9SBn);tftfa*ri 
(except  tapered  raUar  baai 
(TSUSA  item*  8803880  and  HTS  1 
SW2.4SJ80  SI82.9080  SWtSOao  mAtmt  no  JO;  ball 
or  roller  bearing  type  pillow  block*  ^id  part* 
thereof  (TSUSA  item*  681.0410  and  fWMIIK  and 
HTS  subheading*  8483  J080  8483SO  SIP  8030  and 
•483.0070):  baa  arraUar  hearii«  type  Ba^e.  lakia- 
up.  cartridge,  and  hanger  unit*,  and  part*  of  Om 
foregoing  (TSUSA  item*  801.1010  and  OSLUSO  and 
HTS  aobheading*  8483J0.«X  SMaJOA  S«B3JOaO 
and  SiSiaoa^  machinery  pail*  coatalniiag  aiqr  of 
the  faNgoiBg  bearing*.  Mt  eantalidng  aiaotoieal 
faMsea  and  not  apaiialiy  pnvUed  *»  (TSUSA 
ItiTi  8S1 1800  — d  irm  snMinadii  SMiinOn).  aial 
parte  of  aator  vehicle*  cootaiaiog  any  of  tha 
foregoing  bearing*  and  not  spedaDy  provided  for 
(TSUSA  item  8B2J296.  and  HTS  sobbeadim 
STOSSBlSOI.  Waiahad  hi  ■ 
bal*  att^Mi  indaaadte  ^  soapa  of  tea^ 
inveatigatiofi*. 


that  are  alleged  to  be  sold  fai  die  Untted 
States  at  less  than  fair  vahie  XLTTV). 

Backgromd 

On  March  31. 1908.  petitioas  wece 
filed  with  the  Commissiea  and  die 
Department  of  Commerce  by  the 
Torrington  Company.  Tortiogtoui.  CT. 
all^giDg  that  an  industry  in  die  United 
States  is  materiaHy  injured  and 
threatened  with  material  Injury  by 
reason  of  subsidized  imports  of 
antifriction  bearings  (other  than  tapered 
roller  beariag^  and  parts  thereof  from 
Singapore  and  Thailand,  and  by  reason 
of  LTFV  imports  of  antifriction  bearings 
(other  than  tapered  roller  bearings)  from 
the  Federal  Republic  of  Gennany, 
France,  Italy.  Japan.  Romania. 
Singapore,  Sweden,  Thailand,  and  the 
United  Kingdom.  Accardiagiy,  eKsctive 
Maicb  31. 1908,  the  Comaiissioa 
instituted  preliminary  coantervailing 
duty  investigadoBS  Nos.  ae3-TA-19  and 
20  (I¥eliminary)  and  prekminaiy 
antidumping  investjgatioos  Nos.  731- 
TA-<39l-389  (Prelimiaary). 

Notice  of  the  institution  of  the 
Cemadssion's  investigations  andef  • 
public  conference  to  be  held  in 
connection  therewith  was  given  by 
posting  copies  of  tfie  notice  in  fte  Oflice 
of  die  Secretary.  U.S.  international 
Trade  Copgrission.  Washington.  DC 
and  by  pobHshing  die  notice  in  the 
Fsdersl  Re^ster  of  April  11, 1908  (S3  FR 
11917).  The  conference  was  held  in 
Washington,  DC  on  April  21. 198%  and 
all  persons  who  requested  die 
opportunity  were  permitted  to  appear  In 
person  or  by  counsel 

The  Commission  transmitted  its 
determinations  in  these  investigaticHis  to 
the  Secretary  of  Commerce  on  May  10. 
1988.  The  views  of  the  Coramiseion  are 
contained  in  USITC  Publicatiofl  2083 
(May  1988).  entided  "Antifriction 
bearings  (other  than  tapered  roller 
bearings)  and  parts  themA  from  the 
Federal  Republic  of  Germany,  Fraaee, 
Italy,  )apan,  Romania,  Singapore. 
Sweden.  Thailand,  and  die  United 
Kingdom.  OetvraibiatieRs  of  ow 
Commission  in  Investigations  Nos.  303- 
TA-19  and  20  and  731-TA-391^399 
(Preliminary)  Under  the  Tariff  Act  of 
igsa  Togedier  WiUi  die  Infonnation 
Obtained  in  the  Invastigatioas." 


:Mayt7,lSM. 

Kraiietii  K.  Mmob, 

Secretary. 

(FR  Doc.  aft-11723  Ftlwl  6-24-48:  fc4&aii4 


Act«nOA. 


AQmcv:  Uailed  States  fntamalioad 
Trade  Gomnnssion. 

ACTION:  Notice  of  deedine  to  submit 
comments  in  connecfion  wllL  1988 
annual  report. 

■FnKTiVI  DATI:  May  IS.  1988. 

PORVUNfnm  MPOMMnON  COHTACR 
loanne  Gudi  f  202-252-1204],  Trade 
Reports  Division.  Office  of  Econtnaics, 
U.S.  International  Trade  Commission. 
Washington.  D.C  20430. 

Background:  Section  Z15(a)  of  the 
Caribbean  Basin  Economic  Recovery 
Act  ICBERA)  (19  U.6.C.  27D«(a))  requfres 
diat  the  Gemmission  submit  annual 
reports  to  the  Congress  and  die 
President  on  die  impect  of  die  act.  Hie 
CaniBiissiun  instituted  Die  present 
investigation  under  section  332(b)  of  die 
Tariff  Act  of  1990  (19  U.S.C  ld32(b})  on 
March  21. 1900,  fer'die  purpose  of 
gathering  end  presentiqg  such 
infometion  through  1995.  Notice  of 
institution  of  die  investigation  and  the 
schedule  for  sudi  reports  was  publisfaed 
in  die  Fedesri  RaiMer  of  May  M,  1900 
(51 VR 17078).  The  diird  report, 
convering  calendar  year  1987.  is  to  be 
subnritted  hy  September  90. 1968. 

In  the  original  notice  of  investigation, 
it  was  announced  diat  as  provided  in 
section  215^]  of  die  GBSRA.  die 
Commission  in  sodi  reports  is  requited 
to  assess  die  actual  effect  of  die  act  on 
the  United  States  economy  generally  as 
well  as  on  appropriate  domestic 
industries  and  assess  the  probable 
future  effect  which  the  act  will  have  on 
the  United  States  economy  generaUy 
and  on  such  domestic  industries. 

Written  Submission 

The  Commission  does  not  plan  to  hold 
public  hearing  in  connection  with  the 
1988  report.  However,  interested 
persons  are  invited  to  submit  written 
statements  concerning  the  matters  to  be 
addressed  in  the  report.  Commercial  or 
financial  infonaatiaii  that  a  party 
desires  the  Comnrission  to  treat  as 
confidential  must  be  submitted  on 
separate  sheets  of  paper,  each  dearly 
marked  "Confidential  Business 
Information"  at  die  top.  AH  submissions 
requesting  oonfidendtd  treatment  must 
conform  widi  die  requirements  of  {  201JB 
of  the  Commission's  Rules  of  Practice 
and  Procedure  [ViCSiL  2101  A\PJ1 
written  sabmissionst  except  for 
confidjentid)l>usiness  information,  will 
be  made  available  for  inspection  by 


uiterested  persons  in  the  Office  of  the 
Secretary  to  die  Commission^  To  be 
assured  of  consideration  by  die 
Commission,  written  statements  relating 
to  die  Commission's  1988  report  should 
be  submitfed  at  the  earliest  practical 
date  and  should  be  received  nplater 
than  June  24. 1988.  All  submissions 
should  be  addressed  to  the  Secretary  of 
the  Commission  at  the  Commission's 
office  in  Washington,  D.C. 

Hearing-impaired  persons  are  advised 
that  iofonnation  oo  this  matter  can  be 
obtained  by  contacthig  die 
Cofflndssion's  TDD  terminal  on  (202) 
.,  ^fi2-;i8q9.     ,  . 

-  -By  order  of  (he  ComiHistion. 

Issued:  May  18, 1968. 
Kamwdi  R.  Mason, 
Secretary. 
(FR  Doc.  88-11727  FUed  5-24.^88:  &-45  am] 

SaiSM  CODE  TSaS-SMI 


Ilnyaellaslion  No.  337-TA-27e] 

Certain  Erasabte  Programmable  Read 
Only  Memortos,  Components  Theroof, 
Product*  Containing  Such  Mmnortes. 
and  ProcosMs  for  IMdng  Such 


Notice  is  hereby  given  diat  die 
prehearing  conference  in  this  matter  wUl 
commence  at  9M)  a.m.  on  June  0. 1908.  in 
Courtrobia  C  (Room  217),  U.S. 
International  Trade  Commission 
Building.  500  E  St.  SW..  Washington.  DC 
aild  the  hearing  will  commence 
immediately  thereafter. 

The  Secretary  shall  publish  diis  notice 
in  the  Federal  Register. 

Issued:  May  17, 1988. 
lanei  D.  Saxon. 
Administrative  Law  fudge. 
(FR  Doc  88-11728  Filed  5-25-88:  8:45  am] 

aaiMQ  COOE  702».ei-M 


[Investigation  No.  S37-TA-264] 

Commission  Decision  to  Revlsw  and 
Affirm  Wtth  Modification  an  InMai 
Petsfmination  Tsfminsting  ttis 
Invsstigation  WHh  Prsfudics  on  tlM 
Basis  of  wntidrawal  of  the  Complaint 


AOENCV:  U.S.  International  Trade 
Commission. 

action:  Review  and  affirmance  with 
modification  of  an  initial  determination 
terminating  the  above-captioned 
investigation  with  prejudice  on  the  basis 
of  writhdrawal  of  the  complaint. 


j  Notice  is  hereby  give  that  the 

U.S.  International  Trade  Commission 


has  detenained  to  review  and  affirm 
with  mpdffication  an  initial 
determinaUon  (ID)  (Order  No.  14)  of  die 
presiding  administrative  law  judge  (ALJ) 
terminating  the  investigation  with 
prejudice  on  the  basis  of  withdrawal  of 
the  complaint. 

FOR  FIMTMER  INRMMATION  CONTACT 

Mitchell  Dale,  Esq.,  Office  of  the 
General  Cotmsel,  U.S.  International 
Trade  Commission,  telephone  202-252- 
1087. 

oummniTANv  infoiimatnm:  On  AprU 
«b  1987,  the  Commission  institated  diis 
investigation  on  the  basis  of  a  con4>laint 
filed  by  OFEX  Corporation  ("Opex**) 
alleging  unfair  methods  of  competition 
and  unfair  acts  in  the  importation  of 
certain  mail  extraction  desks  and 
components  thereof,  the  effect  or 
tendency  qf  which  is  to  destroy  or 
substanitially  injure  an  industry, 
effidendy  and  economically  operated, 
in  the  United  States;  The  complaint 
alleged  infringement  of  claims  12, 2, 5-7. 
10-12,  and  14  of  U5.  Letters  Patent  Re. 
32.328  owned  by  Opex.  Named  as 
respondent  in  the  investigation  were 
Stielow  GmbH  ft  Co.  ("Stielow"). 
Almega  Systems  ("Ahnega").  and 
Automated  Equipment  Servicies 
("Automated")..  The  Commission's 
notice  of  investigation  was  published  in 
die  Federal  Rafistar  OB  Amil  15;  1967(52 
FR  12280).   -•'  ■'/•  •  -n--  i-^----'-  ^'  "r }■ 

On  January  22. 1988.  cpmplafaiant 
Opex  and  respondents  Stielow,  Almega, 
and  Automated  filed  a  joint  motion 
(Motion  No.  204-21)  to  terminate  the 
investigation  widi  prejudice  on  the  basis 
of  withdrawal  of  die  complaint.  On 
April  12, 1988,  die  presiding  ALJ  issued 
an  ID  (Order  No.  14)  granting  the  joint 
motion  to  terminate.  Complainant  Opex 
filed  a  petition  for  review  of  the  ID  and 
the  Commission  investigative  attorney 
and  counsel  for  respondents  filed 
responses  to  the  petition.  No 
government  agency  comments  were 
received. 

The  Commission's  action  is  taken 
under  die  audiority  of  section  337  of  die 
Tariff  Act  of  1930  (19  U.S.C.  1337)  and 
Conunission  rules  210.54(b)  and  210.5Q(c) 
(19  CFR  210.54(b)  and  210.56Jc)). 

Copies  of  the  Commission's  Order,  the 
Commission  Opinion  in  support  thereof, 
the  ID,  and  all  other  nonconfidential 
documents  filed  in  connection  with  this 
investigation  are  available  for 
inspection  during  official  business  hotu^ 
(8:45  a.m.  to  5:15p.m.)  in  die  Office  of  die 
Secretary.  U.S.  bitemational  Trade 
Commission,  500  E  Street  SW., 
Washington.  DC  20430.  telephone  202- 
252-1000.  Hearing  impaired  fwrsons  are 
advised  that  infonnation  on  the  matter 
can  be  obtained  by  contacting  the 


Commission's  TDD  tenninal  on  202-252- 
1810. 

By  order  of  the  Commission. 
Issued:  May  17. 1988. 
Kennsdi  R.  MsMM. 

Secretary. 

(FR  Doc  88-11728  FUed  5-24-8&  8:46  am] 


[InvaaUgstton  No.  S37-TA-267 

Certain  MinoxidM  Poardsr,  Salts  and 
CbmposWons  for  Us*  In  Hair 
Trsatmsnl,  Suspsnsion  of 
Invostigatton 

AOCNCV:  U.S.  International  Trade 
Commission. 

ACTION;  Suspension  of  investigation. 


:  Notice  is  given  diat  die 
Commission  has  determined  to  suspend 
the  above-captioned  investigation  until 
diirty  (30)  days  from  die  date  of 
publication  of  diis  notice  in  the  Federal 
Register. 

KM  nniTHCR  MFONMATION  contact: 

Wayne  W.  Herrington.  Esq..  Office  of 
die  General  Counsel  U.S.  International 
Trade  Commission.  500  E  Sti^et  SWm 
Washington.  DC  20436.  telephone  202- 
252-1002. 

•upnoKNTAiiv  mpomtATiON:  This 
action  is  taken  pursuant  to  section 
337(bKl)  of  die  Tariff  Act  of  1930  (19 
U.S.C.  1337(b)(1))  and  Commission  rule 
210.59  (19  CFR  210.59).  The  bams  for 
suspension  is  the  pendency  before  the 
Food  and  Drug  Administration  (FDA)  of 
complainant  The  Upjohn  Company's 
new  drug  application  (NDA)  for  the 
topical  mintnddd  compositions  which 
are  the  subject  of  this  investigati'on. 

On  February  18, 1988,  die  presiding 
administrative  law  judge  (ALJ)  issued  an 
initial  determination  (ID)  finding  a 
violation  of  section  337.  The 
Commission  investigative  attorney  (lA) 
filed  a  petition  for  review  which 
included  a  suggestion  to  suspend  the 
investigation  pending  final  action  by  the 
FDA  on  Upjohn's  NDA.  On  April  4. 1988. 
the  Commission  determined  to  review 
portions  of  the  ID. 

Copies  of  the  nonconfidential  version 
of  the  commission  Order,  the  ID,  and  all 
other  nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.)  in 
the  Office  of  die  Secretary,  U.S. 
International  Trade  Commission.  500  E 
Stieet  SW..  Washington.  DC  20436. 
telephone  202-252-1000. 

Hearins-impaired  individuals  are 
advised  that  infonnation  on  this  matter 
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cm  be  obtaiiied  by  oontactng  tin     ' 
Ctmmission's  TDD  terminal  on  202-252- 
18ia 

By  order  of  the  Comaussia 

Issued:  May  16, 1968. 
Kaonalk  R.  Mason. 
SecmUuy. 
(FR  Doc  88-11730  Filed  «-2«-8e;  «d4S  ^ 

BHJJNaCOOCl 


DiamlMal  Of  ftoquMt  for  Institution  Of 
a  OirtlQW  7»HII|  Hoi—  tw— Miiaoa; 
Naturail 

PSOpn  S  HSpaDMBilli 

AQENCV:  United  States  International 
Trade  Conniaaien. 
ACTION:  Dismisaal  of  a  request  to 
institute  a  section  751(b)  review 
investagatioB  oencemiiig  the  I 

Commisaion's  afftraiative  deteiBiaaftioa 
m  iaveatigatioa  No.  731-TA-244  (Final). 
Natural  BBiaHe  Paint  BnuiKa  inn  tiie 
People's  ftqnihlic  of  China. 


:  The  Commission  determioea, 
pursuant  to  section  751  (b)  of  the  Tariff 
Act  of  1990  (n  U.S.C  ie75(b))  and  rale 
207.45  of  tlie  Commtsaion's  rules  (19  CFR 
207.4S).  that  the  request  does  not  show 
changed  circuntstanoes  sufficient  to 
warrant  institution  of  an  investigation  to 
review  the  Commission's  affirmative 
deteiaiiialiaB  in  iB»eatiaalia«  No.  731- 
TA-244  (Raal),  regarding  aatund  bristle 
paint  tenahes  from  the  F^eo|ile's  Rqi^Uic 
ofChiM.*  { 

)im  McChira  (2B^-^5^-11•l^  Office  of 
tawaatigBtioiis,  U.S.  Interaational  Trade 
CoDBmiasion.  SOO  E  Street  NW.. 
Washington,  DC  2006.  Hearing- 
impaired  iadividuais  are  advised  that 
informatioB  en  ttiis  matter  can  be 
obtaiaed  by  ooatacting  the 
Commiflsian'a  TDD  tenninal  on  202-724- 
0002.  Pprsaas  tdlh  nnbilitjr  impairments 
wiio  will  needspecial  aaaistnnre  in 
gainmg  acoeaa  to  tlw  ConHsiaaton    ; 
should  ceirtaot  Ibe  Office  of  the 
Secretary  at  20Z-252-10Qa 

Hackground 

On  February  S,  1969,  die  Conmiisian 
isaoed  its  detonnnatioB  in  Rivestigation 
Na  731-TA-244  (Final).  Natural  Bristle 
Paint  Brashea  fmm  the  People's 
RepoUic  of  CUm  (Sa  FR4ai2).  Hie 
Piai— iasiim  doteeaaned  that  an  industry 
in  the  Umled  States  was  threatened 
with  material  iniivy  by  reason  of 


imports  from  the  l¥(q>le's  Rqmblic  of 
China  of  natural  bristle  paint  brushes, 
except  artists'  brushes,  which  had  been 
found  by  tfie  Department  otfCamiierce 
to  be  sold  at  less  than  feir  vahw  (LTFV]. 
On  February  14. 1966,  the  Department  of 
Commerce  issued  an  antidsnroing  du^ 
order,  notice  of  wMdi  waa  pvUined  in 

the  FedanlRsiMw  (»  "^  KM). 

On  Pebroaiy  24. 1968,  the  Genmissien 
received  a  Te<{aeat,  poreaant  to  section 
751(b)  of  the  Act,  to  review  its 
affinnattva  tHetetoMiiatian  in 
investigatian  Na  7S1-TA-244  ^inat). 
This  reqoeat  was  filad  by  oonisel  on 
behatf  of  A.  Hinch,  tnc  an  importer  of 
natural  bristte  paint  InuaiiBS  from  the 
People's  R^wUic  of  China. 

On  March  23. 1966.  the  Comuissioo 
published  a  reqoeat  lor  written 
comments  in  the  FSadhaal  Sagbtar  (53  FR 
9496)  as  to  whether  the  chai^ 
circumstances  afleged  by  the  petitioiier 
were  soffideat  to  warrant  a  review 
investigation.  CsaHBenta  were  aupplied 
by  ooirasd  oa  behalf  of  the  Paint 
Applicators  Tkade  AsUon  Coahtioa 
(PATAC).  oppoiiag  the  institatian  of  a 
review  imrotigation.  PATAC  letaeaeota 
a  number  of  doraesttc  amnfacimrs  of 
paint  brushes  who  were  mBaiwaa  of  the 
United  Statea  Patnl  ftush 
Manufacturers  aad  fliipplieii  Ad  Hoc 
impart  Action  CoohtioB  that  petitioaed 
for  relief  in  the  original  investigatian 
(731-TAr-244  (Final)),  in  ad^tion. 
statements  sopportlag  the  iaatittttioe  of 
an  investigation  were  filed  by  Linzer 
Products  Corpora tiaa,  American  Brash 
Co.  Inc.  DQB  Industries,  and  Mifhigan 
Brush  Maouiacturiog  Co..  faw.  Linser 
and  American  were  parties  to  the 
original  iavestigation  in  tqipositioo  to 
the  imposition  of  antidHmping  duties. 

After  consideration  of  the  request  for 
review  and  the  responses  to  the  notice 
inviting  comments,  the  Cnswnissi<m  has 
determined,  parsuant  to  19  U&C 
1675(b)  and  rule  19  CFR  »7.45.  that  the 
request  does  not  shov  changed 
circumstances  sufBcient  to  warrant 
institution  of  a  review  investigation 
regarding  natural  bristle  paiat  brushes 
from  the  People's  Republic  of  China. 

By  order  of  I 
iss«ed:lyUyl7.mB. 


Secretary 

[FR  Doc  S8-1172S  Filed  5-24-88: 8:45  am] 


MB.air-TA-atii 


■  Naiwal  hikOe  pdal  bnikM  «•  [MMded  for  to 
iiem  TSOaS  of  the  Tariff  SchaMw  «r  *•  IMtad 
States  aad  itaiii  flSIB.4a.40  af  the  ptop— ad 
HMWMiaed'TMffSciMriule  of  tlw  IMted  SUtaa 

lusnt:  PkK.  ans). 


commence  at  lOdO  a  jb.  ob  June  20, 1988, 
in  CourtHMun  A  (RoooD  lOOjk  DS. 
Intemational  'nade  Commiaaion 
Building.  500  E  Stoaet  SW..  Waahington. 
DC  and  the  hearing  wdlcoaaaMnce       \ 
immediately  thereafter. 

The  Saaetaty  shall  peblt^  this  notice 
iathel 
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Issued:  May  17, 1868. 


Adminiativtive  Lawptdge. 

(FR  Dec  8B-U724  Filed  S-24-88: 8:45  am] 

saxatocooc: 


(332-1351 

SyntheHc  Organic  Chemical  (SOC) 
Reports 

AOENCV:  United  Stetea  latematianal 
Trade  Commission. 

aciMM:  rhi^wg*  of  authority. 

Backgrotaid:  The  original  notioe  of 
instilHlion  of  inveatigBtiaB  Na  332-1% 
published  in  the  Federal  Register  of 
February  10, 1982  (47  F.R.  6120).  is 
amended  to  change  the  Comnnssion's 
authority  to  conduct  the  investigation 
from  section  33^)  of  the  Tariff  Act  of 
1930  (19  U.S.C  1332(b))  to  section  332(d 
(19U.S.ai3K(gU. 

This  action  was  taken  following 
receipt  of  a  letter  dated  April  27, 1966. 
from  the  HonoraUe  Sam  M.  Gibbons, 
Chairman  of  the  Suboimunittee  on 
Trade,  Committee  on  Ways  end  Meana. 
U.S.  House  of  RepiuiBntshars. 
requestiqg  on  behalf  of  Iha  Caaanittee 
on  Ways  and  Means  tet  the 
Commission  continue  pi^diUcation  of  the 
SOC  reports  under  the  aalhority  of 
section  332(g)  of  the  Tariff  Act  of  193a 

a«TKMayl3.1668. 


kTWHOOWTACT: 

Mr.  James  A.  Emaoael  or  Mr.  John  J. 
Gersic  Energy  and  Chemicalf  Division. 
Office  of  Industries.  U.S.  Intemational 
Trade  Commission.  Washington,  DC 
20436  (telephone  202-252-1367  and  202- 
252-1342.  respectively). 


Notioe  is  hereby  jpmn  that  the 
prehearing  conference  in  tiiis  matter  will 


By  Older  of  the 
lssaed:Mayie,n88. 


(FKDocai-iiTaPSii 


INTERSTATE  COMMERCE 
COMMISSION 

[Docket  No.  AB-6  (Sub4ia  297X)] 

Burlington  Northern  Raih-oad  Co^ 
Abandonment  Exemption,  Denver 
County,  CO 

AQENCV:  Interstate  Commerce 
Commission. 

action:  Notice  of  exemption. 

summary:  The  Commission  exempts 
from  prior  approval  under  49  U.S.C. 
10903  et  seg.,  the  abandonment  by 
Burlington  Northern  Railroad  Company 
of  1.15  miles  of  track  in  Denver  Oounty, 
CO,  subject  to  standard  labor  protective 
conditions,  a  stiputlated  condition 
protecting  an  overhead  shipper,  and  an 
historic  preservation  condition. 

DATES:  Formal  expressions  of  intent  to 
file  an  offer  '  of  financial  assistance 
under  49  CFR  1152.27(c)(2)  must  be  filed 
by  June  la  1988.  Provided  no  formal 
expression  of  intent  to  file  an  offer  of 
financial  assistance  has  been  received, 
this  exemption  will  be  effective  on  ]une 
24.1988. 

Petitions  to  stay  must  be  filed  by  June 
9, 1988,  and  petitions  for  reconsideration 
piust  be  filed  by  June  20, 1988. 

AOORESSES:  Send  pleadings  referring  to 
Docket  No.  AB-6  (Sub-No.  297X)  tot 

(1)  Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission.  Washington,  DC  20423 

(2)  Petitioner's  representative:  Peter  M. 
Lee.  3800  Continental  Plaza,  777  Maia 
Street,  Fort  Worth,  TX  76102. 

FOII  RMrrHEII  INFOmiATION  CONTACT: 

Joseph  H.  Dethnar,  (202)  275-7245.  (TDD 
for  hearing  imparted:  (202)  275-1721). 

SUPPLEMENTARY  MRMIMATION: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to 
Dynamic  Concepts,  Inc..  Room  2229, 
Interstate  Commerce  Commission 
Building,  Washington,  DC  20423,  or  call 
(202)  289-4357/4359  (DC  MetiX)politan 
area),  (assistance  for  the  hearing 
impaired  is  available  through  TDD 
services  (202)  275-1721  or  by  pickup 
from  Dynamic  Concepts,  Inc.,  in  Room 
2229  at  Commission  headquarters). 

Decided:  May  18. 1988. 

By  the  Commission,  Chsinnan  Gradison. 
Vice  Chairman  Andre,  Commissioners 


4:46  as) 


'  See  Exempt  of  RaiJ  Abandonment— Offers  of 
Finon.  Assist.  4  LC.C.2d  164  (1987).  and  fiiul  rule* 
publiahed  in  Uie  Padatal  Ragisiat  on  December  22, 
1987  (52  FR  48  440-48  446). 


Sterrett,  Simmons,  and  Lamboley. 

Commissioner  Sterrett  did  not  participate. 

Norata  R.  McGee, 

Secretary. 

(FR  Doc  88-11695  Filed  5-24-88;  8:45  am) 

BIUJNG  CODE  703S-01-M 


DEPARTMENT  OF  JUSTICE 

Lodging  of  Consent  Decree  Pursuant 
to  the  Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  in  United  States  v.  John  R. 
Cauffman  et  sL 

In  accordance  with  Department 
policy,  28  CFR  50.7  and  section  122(i)  of 
the  Superfund  Amendments  and 
Reauthorization  Act  of  1988,  Pub.  L  99- 
499, 100  Stat  1613  (1986),  notice  is  hereby 
given  that  on  May  4, 1988,  a  proposed 
Consent  Decree  in  United  States  v.  John 
R.  Cauffman.  et  a!.,  Civil  Action  CVt83- 
6318-KNCBX  was  lodged  with  tiie 
United  States  District  Court  for  the 
Middle  District  of  California. 

The  proposed  Consent  Decree 
requires  the  defendants  to  pay  the 
United  States  the  sum  of  $1,049,750.00 
for  estimated  response  costs  incurred  in 
the  surface  cleanup  and  removal  action 
at  12605  Marquart  Avenue.  Santa  Fe 
Springs,  California,  also  known  as  the 
"General  Disposal"  site.  This  decree  will 
terminate  the  pending  litigation. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
fi-om  the  date  of  this  publication, 
comments  relating  to  the  proposed 
Consent  Decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General,  Land  and  Natural  Resources 
Division,  U.S.  Department  of  Justice, 
Washington.  DC  20530,  and  should  refer 
to  United  States  v.  John  R.  Cauffman.  et 
al.  D.J.  No.  9(i-ll-3-151. 

The  proposed  Consent  Decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  312  North  Spring  Sti«et, 
Los  Angeles.  California  90012.  Copies  of 
the  proposed  Consent  Decree  may  be 
obtained  in  person  or  by  mail  from  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division, 
Room  1521,  U.S.  Department  of  Justice, 
9th  and  Pennsylvania  Avenue  NW.. 
Washington,  DC  20530.  In  requesting  a 
copy  please  enclose  a  check  in  the 
amount  of  $1.30  payable  to  Uie 
Treasurer  of  the  United  States. 
Roger ).  Marzulla, 

Assistant  Attorney  General.  Land  and 

Natural  Resources  Division. 

[FR  Doc.  88-11736  Filed  5-24-88;  8:45  am] 

BtLUNQ  CODE  4410-eiMi 


Lodging  of  Consent  Decree  Pursuant 
to  the  Clean  Water  Act 

In  accordance  with  Departmental 
policy,  28  CFR  50.7.  38  FR  19029,  notice 
is  hereby  given  that  a  consent  decree  in 
United  States  v.  City  of  Lancaster,  etal, 
Civil  Action  No.  88-91.  has  been  lodged 
in  the  United  States  District  Court. 
Eastern  District  of  Kentucky.  The 
Complaint  in  this  action  sought 
injunctive  relief  and  civil  penalties  for 
violation  of  the  Clean  Water  Act  33 
U.S.C.  1251,  et  seg. 

Specifically,  the  City  of  Lancaster  was 
charged  with  violating  the  terms  of  its 
Kentucky  Pollution  Discharge 
Elimination  System  Permit.  iTie 
proposed  Consent  Decree  requires  the 
City  of  Lancaster  to  make  capital 
improvements  to  its  wastewater 
treatment  plant  and  to  pay  a  civil 
penalty  of  $6,800. 

After  the  requisite  Federal  Register 
notice  is  published,  the  time  period  for 
comments  has  run.  and  the  comments,  if 
any,  have  been  evaluated,  the  Court  will 
be  further  advised  as  to  any  action 
which  may  be  required  by  the  Court  at 
that  time.  During  the  pendency  of  the 
Register  notice  comment  period  under  28 
CFR  50.7,  no  action  is  required  of  the 
Court. 

The  Department  of  Justice  will  receive 
for  thirty  (30)  days  from  the  date  of 
publication  of  this  notice,  written 
comments  relating  to  the  consent 
decree.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General.  Land 
and  Natural  Resources  Division,  U.S. 
Department  of  Justice,  Washington.  DC 
20530,  and  should  refer  to  United  States 
V.  City  of  Lancaster,  et  al.,  D.J.  Ref.  No. 
90-5-1-1-2966. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney.  Eastern  District  of 
Kentucky,  Federal  Courthouse,  Barr 
Street,  Lexington,  Kentucky,  and  at  the 
Environmental  Enforcement  Section. 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice,  Room  1736(R), 
Ninth  Street  and  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20004.  A  copy  of 
the  proposed  Consent  Decree  may  be 
obtained  in  person  or  by  mail  from  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice. 

In  requesting  a  copy,  please  enclose  a 
check  in  the  amount  of  $1.20  (10  cents 
per  page  reproduction  cost)  payable  to 
the  'Treasurer  of  the  United  States". 
Roger ).  Marzidia, 

Assistant  Attorney  General.  Land  and 

Natural  Resources  Division. 

[FR  Doc.  88-11734  Filed  5-24-88;  8:45  am) 

BILUNG  CODE  4410-01-« 


FwfeM 
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lottiaCteMiWalarAci 

In  accordnace  with  Departmental 
policy.  28  CFR  50.7,  38  FR 19029,  notice 
is  hereby  given  that  a  consent  decree  in 
United  States  v.  City  of  Owenton,  et  al. 
Civil  Action  No.  88-20,  has  been  lodged 
in  the  United  States  District  Court 
Eastern  District  of  Kentucky.  The 
Complaint  in  this  action  sought 
injunctive  relief  and  civil  penalties  for 
violation  of  the  Clean  Water  Act  33 
U.S.C.  1251.  et  seq. 

Specifically,  the  City  of  Owenton  was 
charged  with  violating  the  terms  of  its 
Kentucky  Pollution  Discharge 
Elimination  System  Permit.  The 
proposed  Consent  Decree  requires  the 
City  of  Owenton  to  make  capital 
improvements  to  its  wastewater 
treatment  plant  and  to  pay  a  civil 
penalty  of  $5,000. 

After  the  requisite  Federal  Register 
Notice  is  published,  the  time  period  for 
conunents  has  run,  and  the  comments,  if 
any,  have  been  evaluated,  the  Court  will 
be  further  advised  as  to  any  action 
which  may  be  required  by  the  Court  at 
that  time.  During  the  pendency  of  the 
Register  Notice  comment  period  under 
28  CPU  50.7,  no  action  is  required  of  the 
Court. 

The  Department  of  Justice  will  receive 
for  thirty  (30)  days  &om  the  date  of 
publication  of  this  notice,  written 
comments  relating  to  the  consent 
decree.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General,  Land 
and  Natural  Resources  Division,  U.S. 
Department  of  Justice,  Washington.  DC 
20530.  and  should  refer  to  United  States 
V.  City  of  Owenton.  et  al,  D.J.  Ref.  No. 
90-5-1-1-2951. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  Eastern  District  of 
Kentucky,  Federal  Courthouse,  Bacr 
Street,  Lexington,  Kentucky,  and  at  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice,  Room  1736(R), 
Ninth  Street  and  Pennsylvania  Avenue. 
NW..  Washington,  DC  20004.  A  copy  of 
the  proposed  Consent  Decree  may  be 
obtained  in  person  or  by  mail  from  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice. 

In  requesting  a  copy,  please  enclose  a 
check  in  the  amount  of  $1.30  (10  cents 
per  page  reproduction  cost]  payable  to 
the  "Treasurer  of  the  United  States". 
Roger  J.  MaixuDa, 

Aasiatant  Attorney  General  Land  and 
Natural  Resources  Division. 
[FR  Doc.  88-11735  Filed  5-24-88: 8:45  aiqj 


DruQ  Enfof  cement  Adn^lnlttiaUon 
[Docket  Na  n-92] 

John  S.  Noel.  IIILO4  Denial  of 
AppHcetion 

On  March  5, 1967,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  John  S.  Noell  M.D., 
Alcohol  Rehabilitation  Center,  Black 
Mountain,  North  Carolina  (Respondent), 
proposing  to  deny  his  application  for 
registration  executed  on  May  14, 1986. 
The  statutory  basis  for  the  denial  is  that 
Respondent's  registration  with  DEA 
would  be  inconsistent  with  the  public 
interest  as  evidenced  by.  (1)  His  felony 
conviction,  in  the  United  States  District 
Court  for  the  Eastern  District  of 
Louisiana  on  16  counts  of  illegal 
distribution  of  controlled  substances  on 
January  21, 1976.  and  (2)  his  prescribing 
of  controlled  substances  utilizing  the 
DEA  registration  of  the  Alcohol 
Rehabilitation  Center  to  individuals  who 
were  not  chents  of  the  institution. 

Respondent  requestedla  hearing  by 
letter  dated  March  25, 1987.  The  matter 
was  docketed  before  Administrative 
Law  Judge  Francis  L  Young.  Following 
prehearing  filings,  a  hearing  was  held  in 
Washington.  DC  on  September  22, 1987. 
Judge  Young  issued  his  opinion  and 
reconmiended  ruling,  findings  of  fact, 
conclusions  of  law  and  decision  on 
February  5, 1988. 

The  Administrative  Law  Judge  found 
that  Respondent  has  a  history  of 
violations  relating  to  controlled 
substances  which  dates  back  to  1962.  In 
1962  Respondent  surrendered  his 
narcotic  drug  license  for  failure  to 
comply  with  Federal  narcotic  laws.  In 
1968  the  Louisifma  State  Board  of 
Medical  Examiners  suspended 
Respondent's  license  to  practice 
medicine  in  that  state  for  one  year.  In 
February  1971  an  audit  of  respondent's 
controlled  substances  revealed 
unexplained  shortages.  Following 
several  undercover  purchases  of 
amphetamines  by  DEA  agents  in  1975, 
Respondent  was  convicted,  following  a 
plea  of  nolo  contendere,  in  the  United 
States  District  Court  for  the  Eastern 
District  of  Louisiana  of  16  counts  of 
unlawful  distribution  of  controlled 
substances,  felony  violations  of  the 
Controlled  Substances  Act 

Effective  June  6, 1977,  the 
Administrator  of  DEA  revoked 
Respondent's  DEA  Certificate  of 
Registration.  The  revocation  was  upheld 
on  Respondent's  appeal  to  the  United 
States  Court  of  Appeals  for  the  Fifth 
Circuit  586  F.2d  554  (1978). 


Respondent  is  now  licensed  to 
practice  medicine  in  North  Carolina.  He 
received  a  limited  license  in  1960  and 
was  given  •  full  license  in  1984. 
Respondent  has  been  employed  as  a 
staff  physician  at  the  Alcoholic 
Rehabilitation  Center  (ARC)  in  Black 
Mountain,  North  Carolina  since  May 
1981.  After  receipt  of  Respondent's 
application  for  DEA  registration.  DEA 
investigators  reviewed  prescriptions  in 
several  pharmacies  in  the  Blade ' 
Mountain  area.  They  found  26 
prescriptions  for  controlled  substances 
written  by  Respondent  during  the  period 
December  1985  through  December  1986. 
Respondent  was  permitted  to  utilize 
ARCs  DEA  registration  to  %vrite 
controlled  substance  prescriptions  for 
persons  who  were  in-patients  at  the 
facility.  Some  of  the  prescriptions  for 
controlled  substances  found  by 
investigators  had  been  written  by 
Respondent  for  former  ARC  patients 
and  patients  in  a  halfway  house. 
However,  eight  of  the  prescriptions  were 
written  for  Roy  Walltower.  a  former 
patient  of  Respondent's  and  an 
employee  of  Respondent's  mother  in 
Raleigh,  North  Carolina.  Mr.  Walltower 
had  never  been  a  patient  at  ARC  and 
Respondent's  prescribing  of  controlled 
substances  to  him  was  cleariy 
imauthorized. 

The  Administrative  Law  Judge 
concluded  that  although  Respondent  has 
made  great  strides  in  his  rehabilitation 
from  alcohol,  his  lack  of  responsibility 
and  good  judgment,  exhibited  by  writing 
imauthorized  prescriptions  for 
controlled  substances,  requires  that  his 
application  for  registration  be  denied. 

The  Administrator  adopts  the  opinion 
and  reconunended  decision  of  the 
Administrative  Law  Judge  in  its  entirety. 
The  Administrator  concludes  that  based 
upon  Respondent's  violative  history 
related  to  the  handling  of  controlled 
substances,  his  felony  conviction,  and 
his  recent  activity  of  writing 
unauthorized  prescriptions  for 
controlled  substances.  Respondent's 
registration  with  DEA  would  be 
inconsistent  with  the  public  interest. 
There  is,  therefore,  a  lawful  basis  for  the 
denial  of  Respondent's  application  for 
registration. 

Accordingly,  the  Administrator  of  the 
Drug  Enforcement  Administration, 
pursuant  to  tha  authority  vested  in  him 
by  21  U.S.C.  823  and  824  and  28  CFR 
0.100(b).  hereby  orders  that  the 
application  for  a  DEA  Certificate  of 
Registration  submitted  by  John  S.  Noell, 
M.D..  dated  May  14. 1966.  be.  and  it 
hereby  is,  denied.  Any  other  outstanding 
applications  for  registration  submitted 


by  Respondent  are  also  denied.  This 
order  is  effective  May  25, 1988. 

Dated:  May  19, 1988. 
John  C  Lawn. 
AdminiBtraior. 
(FR  Doc  88-11712  Filed  5-24-88;  8.-45  am] 
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[Docket  No.  87-«1] 

Richard  N.  Shatz;  Denial  of  AppUcation 

On  June  23, 1987,  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration  (DEA)  issued  as  Order 
to  Show  Cause  to  Richard  N.  Shatz, 
M.D.  (Respondent)  of  456  N.  New  Ballas 
Road,  Suite  266,  Creve  Coeur,  Missouri 
63141  proposing  to  deny  his  application, 
executed  on  March  19, 1988.  for 
registration  as  a  practitioner  under  21 
U.S.C.  823(f).  The  Order  to  Show  Cause 
alleged  that  Respondent's  registration 
would  be  inconsistent  with  the  public 
interest. 

By  letter  dated  July  20, 1987, 
Respondent  requested  a  hearing  on  the 
issues  raised  by  the  Order  to  Show 
Cause  and  the  matter  was  docketed 
before  Administrative  Law  Judge  Mary 
Ellen  Bittner.  Following  prehearing 
procedures,  a  hearing  was  held  before 
Judge  Bittner  in  St.  Louis,  Missouri  on 
November  18. 1987.  On  February  17, 
1988,  the  Administrative  Law  Judge 
issued  her  opinion  and  recommended 
ruling,  findings  of  fact,  conclusions  of 
law  and  decision.  On  March  15, 1988, 
Respondent  submitted  exceptions  to 
Judge  Bittner's  opinion  and 
recommended  ruling  and  on  March  21, 
1988,  Government  counsel  filed  a 
response  to  Respondent's  exceptions. 
On  March  21, 1988,  the  Administration 
Law  Judge  transmitted  the  record  of 
these  proceedings,  including 
Respondent's  exceptions  and  the 
Government's  response  thereto,  to  the 
Administrator.  The  Administrator  has 
considered  the  record  in  its  entirety  and 
pursuant  to  21  CFR  1316.67  hereby 
issues  his  final  order  in  this  matter 
based  upon  findings  of  fact  and 
conclusions  of  law  as  hereinafter  set 
forth. 

The  Administrative  Law  Judge  found 
that  Respondent  is  a  medical  doctor 
with  a  subspecialty  in  plastic  surgery.  In 
late  June  1982,  during  a  routine 
inspection  of  DEA  order  forms,  DEA 
investigators  discovered  that  from  June 
of  1980  to  June  of  1982,  Respondent 
ordered  approximately  one  ounce  of 
pharmaceutical  cocaine  per  month,  for  a 
total  of  20  ounces.  During  the  course  of 
the  investigation,  DEA  investigators 
interviewed  two  plastic  surgeons  who 


stated  that  one  ounce  of  cocaine  per 

month  for  office  use  was  excessive  in 
the  practice  of  plastic  surgery.  In 
addition,  one  of  the  plastic  surgeons 
stated  that  he  no  longer  uses  cocaine  in 
his  office  practice  because  of  the  high 
risk  involved.  In  addition,  the 
investigators  reviewed  the  buying 
patterns  for  cocaine  of  area  DEA 
registrants  and  found  that  during  the 
same  period  of  time  that  Respondent 
ordered  20  ounces  of  pharmaceutical 
cocaine,  a  1,200  bed  acute  care  facility 
with  52  operating  rooms  ordered  42 
ounces. 

On  July  21, 1982,  the  investigators 
interviewed  Respondent  concerning  the 
large  quantity  of  cocaine  he  had 
ordered.  Respondent  indicated  that  he 
used  the  cocaine  to  numb  his  patients' 
noses.  Respondent  specifically  stated 
that  he  hads  never  personally  used  any 
of  the  cocaine  for  recreational  purposes. 
Duri'ng  the  course  of  this  visit  the 
investigators  obtained  the  names  of 
those  patients  to  whom  Respondent 
alleged  he  administered  cocaine.  The 
investigators  interviewed  33  of  these 
patients.  Of  these,  26  were  certain  that 
cocaine  had  not  been  administered  to 
them  by  Respondent.  A  numer  of  them 
indicated  that  Respondent  had  never 
even  examined  their  noses,  but  rather 
had  treated  them  for  other  medical 
problems. 

On  January  13, 1984,  Respondent  pled 
guilty  and  was  convicted  in  the  United 
States  District  Court  for  the  Eastern 
District  of  Missouri  of  one  count  of 
obtaining  cocaine  by  misrepresentation, 
fi-aud,  forgery,  deception  or  subterfuge,  a 
felony  relating  to  controlled  substances. 
The  court  granted  a  suspended 
imposition  of  sentence,  placed 
Respondent  on  probation  for  four  years 
and  required  him  to  perform  150  hours  of 
community  service.  Respondent's 
probation  period  was  suspended  after 
two  years. 

Respondent  is  currently  registered  to 
handle  controlled  substances  subject  to 
certain  conditions  in  the  State  of 
Missouri.  He  has  fulfilled  his  community 
service  obligation.  The  director  of  the 
center  at  which  Respondent  performed 
this  service  testified  that  Respondent 
never  demonstrated  inappropriate 
behavior  while  performing  his  duties.  In 
addition,  the  director  stated  that 
Respondent  continued  to  work  at  the 
health  center  even  after  his  community 
service  obligation  was  completed.  From 
July  1987  through  October  1987. 
Respondent  was  employed  as  a  stafi 
physician  at  a  convenience  care  clinic. 
Individuals  who  worked  with  him  at  the 
clinic  testified  at  the  hearing  that 
Respondent  performed  his  duties  at  the 
clinic  in  an  excellent  manner. 


Respondent's  psychiatrist  testified  that 
he  treated  Respondent  for  acute 
depression  that  he  experienced  in 
reaction  to  being  discovered  using 
cocaine. 

The  Administrative  Law  Judge 
concluded  that  Respondent's 
registration  would  be  inconsistent  with 
the  public  interest.  Judge  Bittner  noted 
that  the  health  care  professionals  called 
as  witnesses  on  Respondent's  behalf 
testified  that  they  saw  no  reason  why 
Respondent  should  not  be  granted  a 
DEA  Certificate  of  Registration.  Judge 
Bittner  concluded  however,  that  this 
testimony  along  with  Respondent's 
performance  of  community  service  and 
treatment  for  depression  are 
outweighted  by  Respondent's  egregious 
abuse  of  his  prior  DEA  registration. 

Respondent  used  his  DEA  registration 
to  obtain  cocaine  to  perpetuate  his  own 
addition  to  the  drug.  A  DEA  registration 
entrusts  the  registrant  with  a  serious 
responsibility  for  the  proper  use  of 
controlled  substances,  and  requires 
assurance  that  the  registrant  is  willing 
and  able  to  carry  out  the  responsibility 
to  handle  controlled  substances  with 
sufficient  care  to  protect  the  public 
interest.  The  Administrative  Law  Judge 
concluded  that  Respondent  failed  to 
provide  convincing  evidence  to  warrant 
such  assurance.  In  fact.  Judge  Bittner 
noted,  that  Respondent's  principal 
argument  appears  to  be  that  he  needs  to 
be  registered  in  order  to  maximize  his 
earning  potential.  This  is  not  the 
purpose  of  a  Federal  controlled 
substance  registration.  Medical 
practitioners  are  registered  so  that  they 
may  prescribe,  dispense,  administer  and 
otherwise  handle  controlled  substances 
in  order  to  effectively  treat  their 
patients.  These  substances  are 
controlled  because  of  their  potential  for 
abuse,  and  they  must  be  handled  with 
care  and  in  strict  compliance  with  the 
law.  Judge  Bittner  concluded  that 
Respondent  was  not  persuasive  in 
evidencing  an  appropriate  awareness  of 
the  responsibility  which  accompanies 
DEA  registration.  Consequently,  the 
Administration  Law  Judge 
recommended  that  Respondent's 
application  for  registration  be  denied. 

The  Administrator  adopts  the  opinion 
and  recommended  ruling,  findings  of 
fact,  conclusions  of  law  and  decision  of 
the  Administrative  Law  Judge  in  its 
entirety.  Respondent's  apphcation  must 
be  denied.  The  Administrator,  in 
reaching  this  conclusion,  considered 
Respondent's  exceptions  to  Judge 
Bittner's  opinion.  However,  nothing  in 
Respondent's  exceptions  persuaded  the 
Administrator  that  Respondent  should 
be  registered. 
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Accordingly,  the  Administrator  of  the 
Drug  Enforcement  Administration, 
pursuant  to  the  authority  vested  in  him 
by  21  U.S.C.  823  and  824  and  28  CFR 
0.000(b),  hereby  orders  that  any  pending 
applications  for  registration  under  the 
Controlled  Substance  Act  submitted  by 
Richard  N.  Shatz,  M.D..  be.  and  they 
hereby  are,  denied. 
fohnCLawn, 
Administrator. 

Date  May  IS.  196a 
|FR  Doc.  11677  filed  5-24-68;  8:45  amj 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding 
Certifications  of  Eligibility  To  Apply  for 
Wortcer  Adjustment  Assistance; 
Carpenter  Technology  Corp. 

Petitions  have  been  filed  with  the 


Secretary  of  Labor  under  section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  H. 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 

Appendix 


request  is  filed  in  writing  writh  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  June  6. 1986. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director.  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  June  6. 1968. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  601  D  Street,  NW..  Washington, 
DC  20213. 

Signed  at  Washington.  DC  this  16th  day  of 
May  1988. 
Marvin  M.  Foolcs. 

Director,  Office  of  Trade  Ad/ustment 
Assistance. 


PeWioner  Union/worltere/firm 


Carpenter  Tectinotogy  Cofp.  (Cofnpany).. 

duett  Slwtmakers,  Inc.  (ACTWU) 

Farah  M(g.  Sarvices  (ACTWU) 

General  Electric  Co.  (lUE) 

interaalionai  Shoe  Co.  (Wortwrs).-. 


Miles  InoorporalecKXflorf  Enzyme  Plant  (Workers).. 

NRG  Expkralian  Incorporated  (Workers) .. 

Geo  Souttiam  Energy  Corp.  (Workers) U- 

Pea  Ridge  Iron  Ore  Co.  (Workers) 

Quarto  Mining  Co.,  Mine  #4  (Workers) 

RWC.  Inc.  (UAW) , 

Red  Fork  OriKng.  Inc.  (Workers).. 

Robes.  Inc.  (ILGWll).. 

Todd  Shipyards  Corp.  (Workers).. 

Valley  Vuicwi  Mold  Co.  (Workers) 

Wmehouse  Hospital  Supply  Corp.  (ACTWU).. 


WMehouse  Hospital  Supply  Corp.  (ACTWU)„ 


Location 


Date 
received 


Date  of 
petition 


Bridgeport,  CT.... 

Andalusia.  AL 

El  Paso.  TX... 

Warynck,  Rl 

Overland.  M0...„ 

Clifton.  NJ .„... 

The  Woodtands.  TX.. 

do 

SuHivan.  MO „. 

Powhatan  Point.  OH.. 
BayOty.  Ml. 
Seminole,  OK  ..„ 
Newark.  NJ.. 
Galveston,  TX._ 

Latrobe.  PA _ 

Toutopolis,  IL._... 

Hot  Springs,  AK. 


5/16/88 
5/16/88 
5/16/88 

5/16/88 
5/16/88 

5/ie/88 
5/16/88 
5/16/88 
5/16/88 
5/16/88 
5/16/88 
5/16/88 
5/16/88 
5/16/88 
5/16/88 
S/ 18/88 

5/16/08 


5/4/88 
5/2/88 
5/3/88 

4/25/88 
5/4/88 

5/4/88 

4/28/88 

4/28/88 

4/18/88 

5/6/88 

4/26/88 

5/1/88 

4/26/88 

5/1/88 

5/2/88 

5/3/88 

5/3/88 


Petition 
No. 


20.667 
20.668 
20.669 

20.670 
20,671 

20.672 
20,673 
20.674 
20.675 
20.676 
20,677 
20,678 
20.679 
20.680 
20,681 
20.682 

20.683 


Articles  produced 


Stainless  steel  ban. 

Men's  shirts. 

Man's  and  ladies'  jeans  and 

iackats. 
wiring  devices. 
Administrative     services     for 

IniT  Shoe  Co. 
iTiduatrial  enzymes. 
Crude  oil  and  natural  gas. 

Do. 
Iron  ofo  poNols. 
Mat^kvgicat  coal. 
Assembly  line  machinery. 
Oil  and  gas  wells. 
Choir  robes. 
Ships. 
Cast  iron  molds. 

garments/ surgery- 


Do. 


|FR  Doc  88-11845  Filed  5-24-88:  8:45am] 
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Determinations  Regarding  EUgibiiity 
To  Apply  for  Worker  Adiustment   | 
Asslstence;  CM  Offray  and  Son,  Inc.  et 
al. 

in  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  adjustment 
assistance  issued  during  the  period  May 
9. 1988— May  13. 1986. 


In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
adjustment  assistance  to  be  issued,  each 
of  the  group  eligibility  requirements  of 
section  222  of  the  Act  must  be  met 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated. 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  with 


articles  produced  by  the  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

Negative  DeterminatioDS 

hi  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indil»ted  that  increased  imports  did  not  ~ 
contribute  importantly  to  worker 
separations  at  the  firm. 

In  the  following  case,  the  investigation 
revealed  that  criterion  (3)  has  not  been 
met  for  the  reason  specified. 


TA-W-2a586rCM  Offray  and  Son,  Inc.. 
Frackville,  PA 
.     Increased  imports  did  not  contribute 
importantly  to  workers  separations  at 
the  firm. 

Affirmative  Determinations 

TA-W-a).534: 1- Von.  Leoninster,  MA 

A  certification  was  issued  covering  all 
workers  engaged  in  the  production  of 
thermal  plastic  unit  soles  separated  on 
or  after  October  1. 1987  and  before 
January  1, 1988. 

TA-W-20,533;  J.S.  Friedbei^.  Inc.. 
Brooklyn.  NY 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  March  4, 
1987. 

TA-W-20,518;  Southwestern  Portland 
Cement  Co.,  Amarillo,  TX 
A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
February  29, 1986  and  before  April  30. 
1966. 
'      I  hereby  certify  that  the 
forementioned  determinations  were 
issued  during  the  period  May  9, 1968- 
May  13. 1966.  Copies  of  these 
determinations  are  available  for 
inspection  in  Room  6434,  U.S. 
Department  of  Labor.  601  D  Street.  NW., 
Washington,  DC  20213  during  normal 
business  hours  or  will  be  mailed  to 
persons  who  write  to  the  above  address. 

Dated:  May  17. 1988. 
Marvin  M.  Fooks, 

Director.  Office  of  Trade  Adjuatment 
Assistance. 

|FR  Doc.  68-11646  Piled  5-24-88;  8:45  am] 

BHXmO  CODE  4$10-JD-« 


Mine  Safety  and  Health  Administration 

^  (Docket  No.  M-88-6-M] 

Democrat  Mine;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Democrat  Mine.  Box  666.  Salmon. 
Idaho  83467  has  filed  a  petition  to 
I  modify  the  application  of  30  GFR 
57.11050  (escapeways  and  refuges)  to  its 
Democrat  Mine  (I.D.  No.  10-00467) 
located  in  Lemhi  Coimty,  Idaho.  The 
petition  is  filed  under  section  101(c)  of 
■  the  Federal  Mine  Safety  and  Health  Act 
of  1977. 

A  summary  of  the  petitioner's 
statement  follows: 

1.  The  petition  concerns  the 
requirements  that  every  mine  have  two 
or  more  separate,  properly  maintained 
escapeways  to  the  surface  from  the 
lowest  levels  that  are  positioned  so  that 
damage  to  one  will  not  lessen  the 
effectiveness  of  the  others. 


2.  As  an  alternate  method,  the 
petitioner  proposes  to  construct  two 
refuge  chambers  instead  of  the  second 
escapeway.  In  suppolrt  of  this  request, 
the  petitioner  states  that — 

(a)  There  is  no  danger  of  fire  inside 
the  mine; 

(b)  The  underground  average 
temperature  is  36  *F; 

(c)  Except  for  portal  timber,  there  is 
no  timber  or  other  flammable  material 
extending  50  feet  inside  the  tunnel.  This 
timber  is  painted  with  fire  retardant 
paint  and  covered  with  shotcrete,  'The 
ore  shoots  contain  some  timber,  which 
is  moisture-laden  and  incapable  of 
burning; 

(d)  There  is  no  electricity 
underground;  and 

(e)  No  smoking  is  permitted 
underground. 

3.  The  petitioner  further  states  that  a 
second  escapeway  could  not  be  used 
during  a  forest  fire  because  the 
circulation  of  the  outside  air  would  be 
down  the  escapeway. 

4.  For  these  reasons,  the  petitioner 
requests  a  modification  of  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  Iliese 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627, 4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before  June 
24, 1988.  Copies  of  the  petition  are 
available  for  inspection  at  that  acUress. 

Date:  May  18, 1988. 
Patricia  W.  Silvey. 

Director.  Office  of  Standards,  Regulations 

and  Variances. 

[PR  Doc.  88-11647  Filed  5-24-88:  8:45  am) 

HLLNM  COOE  4610-43-M 

(Docket  No.  M-88-83-C] 

(sang  Coal  Co,;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Gang  Coal  Company,  P.O.  Box  65, 
Artemus,  Kentucky  40903  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.313  (methane  monitor)  to  its  No. 
1  Mine  (I.D.  No.  15-15517)  located  in 
Knox  County,  Kentucky.  The  petition  is 
filed  under  section  101(c)  of  the  Federal 
Mine  Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  a  methane  monitor  be 
installed  on  any  electric  face  cutting 
equipment,  continuous  miner,  longwall 


face  eqidpment  and  loading  machine 
and  is  required  to  be  kept  operative  and 
properly  maintained  and  frequently 
tested. 

2.  Petitioner  states  that  no  methane 
has  been  detected  in  the  mine.  The  three 
wheel  tractors  are  permissible  DC 
powered  machines,  with  no  hydraulics. 
The  bucket  is  a  drag  type,  where 
approximately  30-40%  of  the  coal  is 
hand  loaded.  Approximately  20%  of  the 
time  that  the  tractor  is  in  use.  it  is  used 
as  a  man  trip  and  supply  vehicle. 

3.  As  an  alternate  method,  petitioner 
proposes  to  use  hand  held  continuous 
oxygen  and  methane  monitors  in  lieu  of 
methane  monitors  on  three  wheel 
tractors.  In  further  support  of  this 
request,  petitioner  states  that: 

(a)  Each  three  wheel  tractor  will  be 
equipped  with  a  hand  held  continuous 
monitoring  methane  and  oxygen 
detector  and  all  persons  will  be  trained 
in  the  use  of  the  detector 

(b)  A  gas  test  will  be  performed,  prior 
to  allowing  the  coal  loading  tractor  in 
the  face  area,  to  determine  the  methane 
concentration  in  the  atmosphere.  The  air 
quality  will  be  monitored  continuously 
after  each  trip,  provided  the  elapse  time 
between  trips  does  not  exceed  20 
minutes.  This  will  provide  continuous 
monitoring  of  the  mine  atmosphere  for 
methane  to  assure  any  undetected 
methane  buildup  between  trips; 

(c)  If  one  percent  of  methane  is 
detected,  the  operator  will  manually 
deenergize  the  his/her  battery  tractor 
immediately.  Production  will  cease  and 
will  not  resume  until  the  methane  level 
is  lower  than  one  percent; 

(d)  A  spare  continuous  monitor  will  be 
available  to  assure  that  all  coal  hauling 
tractors  will  be  equipped  with  a 
continuous  monitor 

(e)  Each  monitor  will  be  removed  fit>m 
the  mine  at  the  end  of  the  shift,  and  will 
be  inspected  and  charged  by  a  qualified 
person.  The  monitor  will  also  be 
calibrated  monthly;  and 

(f)  No  alterations  or  modifications  will 
be  made  in  addition  to  the 
manufacturer's  specifications. 

4.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  aftorded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before  June 
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24, 1988.  Copies  of  the  petition  are 
available  for  inspection  at  that  address. 

Dated:  May  17. 19e& 
Patricia  W.  Silvey, 

Director.  Office  of  Standards.  Regulations 

and  Variances. 

(FR  Doc  88-11648  Filed  5-24-88;  8:45  am] 

MLUNQ  COM  4$1»-49-4l 


[Docket  No. 


The  Helen  Mining  Co^  Petition  for 
ModiflcatkMi  of  Application  of 
Mandatory  Safety  Standard 

The  Helen  Mining  Company,  R.D.  Z 
Box  21ia  Homer  City,  Pennsylvania 
15748-0504  has  filed  a  petition  to  modify 
the  application  of  30  CFR  75.205 
(installation  of  roof  support  using  mining 
machines  with  integral  roof  bolters]  to 
its  Homo'  City  Mine  (I.D.  No.  36-00926) 
located  in  Indiana  County. 
Pennsylvania.  The  petition  is  filed  under 
section  101(c)  of  the  Federal  Mine  Safety 
and  Health  Act  of  1977. 

A  summary  of  the  petitioner's         | 
statements  follows:  | 

1.  The  petition  concerns  the  ' 
requirements  that  when  roof  bolts  are 
installed  by  a  continuous  mining 
machine  with  integral  roof  bolting 
equipment,  the  distance  between  roof 
bolts  be  limited  to  10  feet  crosswise. 

2.  As  an  alternate  method,  petitioner 
proposes  that — 

(a)  As  the  miner  advances,  roof  bolts 
would  be  installed  within  3  feet  of  each 
rib  and  within  4  feet  of  the  previous  row. 
These  two  bolts  mfoold  be  installed  in 
conjunction  with  a  3-inch  by  8-inch  by 
12-foot  nominal  wooden  plank; 

(6)  After  the  mma  has  completed 
basic  operating  cycles  in  each  given 
entry  and  connected  crosscuts, 
regardless  of  distance  and  if  moved  into 
another  entry  or  room,  center  bolts 
would  be  installed.  The  coal  would  be 
transported  through  another 
haulageway  until  the  previously  mined 
entry  is  center  bolted  in  accordance 
with  the  approved  roof  control  plan; 

(c)  After  the  miner  has  completed  the 
slab  mining  sequence  in  a  given  entry. 
roof  bolts  would  be  installed  within  3 
feet  of  the  solid  coal  rib  and  in  the  3- 
inch  by  8-inch  by  12-foot  wooden  plank. 
The  center  bolt  in  the  plank  would  be 
installed  no  further  than  6-feet  4-inchcs 
from  the  slab  side  plank  bolt 

(d)  One  center  bolt  would  be  installed 
per  row  approximately  5  feet  from  the 
rib  bolts.  The  center  bolt  would  be 
installed  in  the  previously  installed 
plank  with  the  rib  bolts  10-feet  4-inches 
apart  * 

(e)  Equipment  would  not  t>e  allowed 
to  oper'ite  inby  an  area  that  has  not 


been  center  bolted  or  center  posted. 
This  procedure  would  apply  to  areas 
where  the  mining  sequence  has  beoi 
completed  and  the  mining  machine  has 
been  moved  to  another  entry: 

(f)  Upon  completion  of  mining  in  the 
No.  1  Entry  or  any  entry,  or  crosscut 
where  roof  is  left  unsupported,  a 
warning  sign  or  device  woald  be 
installed  at  the  last  permanent  support 
to  warn  persons  approaching  that  ^e 
area  inby  is  unsupported; 

(g)  When  the  continuous  miner  returns 
to  No.  1  entry  and  the  next  mining  cycle 
begins,  the  miner  operator  would  oiily 
mine  enough  coal  m  the  16-foot  wide  cut 
for  the  next  permanent  support  to  be 
installed.  Prior  to  any  roof  bolting,  the 
jacks  on  the  continuous  miner  would  be 
pressurized  against  the  mine  roof  and 
two  (posts  or  jacks)  temporary  supports 
wocdd  be  installed  in  the  exposed  area 
of  the  4-foot  slab  cut 

(h)  Prior  to  mining  the  slab  cut 
sequence,  the  two  temporary  supports 
would  be  removed  remotely; 

(i)  Distance  of  mining  would  be 
limited  to  200  feet  in  any  entry  including 
the  adjacent  crosscut  and 

(j)  During  mining  in  the  No.  1  and  No. 
2  Entries,  die  faces  would  be  advanced 
inby  the  anticipated  crosscut,  at  a  depth 
to  permit  the  placement  of  the 
continuous  miner  for  the  next  mining 
sequence. 

3.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  die  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  conmients.  lliese 
comments  must  be  flied  with  the  Office 
of  Standards.  Regiilations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before  May 
24, 1988.  Copies  of  the  petition  are 
available  for  inspection  at  that  address. 

May  17. 1968. 
Patricia  W.  Silvey, 

Director.  Office  of  Standards.  Regulations 
and  VarianceM. 

(FR  Doc.  88-ll»l9  Filed  5-Z4-aS:  •:46  am] 
Baum  oooE  4Bi«-a-M 


[Dodtet  Mo.  M-M-19-C] 

Hickory  Coal  Co.;  Petition  for 
IModlflcaflon  of  Application  of 
Mandatory  Safety  Standard 

Hickory  Goal  Company,  R.D.  #1.  Box 
479,  Pine  Grove.  Pennsylvania  17963  has 
filed  a  petitioa  to  modify  the  applicatioo 


of  30  CFR  75.301  (air  quality,  quantity 
and  velocity)  to  its  Slope  No.  1  (I.D.  No. 
36-07783)  located  in  Schuylkill  County, 
Pennsylvania.  The  petition  is  filed  under 
section  101(c)  of  the  Federal  Mine  Safety 
and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  die  minimum  quantity 
of  air  reaching  the  last  open  crosscut  in 
any  pair  or  set  of  developing  entries  and 
the  last  open  crosscut  in  any  pair  or  set 
of  rooms  be  9.000  cubic  fleet  a  minute, 
and  the  minimum  quantity  of  air 
reaching  the  intake  end  of  a  pillar  line 
be  9.000  cubic  feet  a  minute.  The 
minimum  quantity  of  air  in  any  coal 
mine  reaching  each  working  face  shall 
be  3,000  cubic  feet  a  minute. 

2.  Air  sample  analysis  history  reveals 
that  harmful  quantities  of  methane  are 
nonexistent  in  the  mine,  ignition, 
explosion,  and  mine  Hre  history  ate 
nonexistent  for  the  mine.  There  is  no 
history  of  harmful  quantities  of  carbon 
monoxide  and  other  noxious  or 
poisonous  gases. 

3.  Mine  dust  sampling  programs  have 
revealed  extremely  low  concentrations 
of  respirable  dust 

4.  Extremely  high  velocities  in  small 
cross  sectional  areas  of  airways  and 
manways  required  in  friable  Anthracite 
veins  for  control  purposes.  Particularly 
in  steeply  pitching  mines,  present  a  very 
dangerous  flying  object  hazard  to  the 
miners  and  cause  extremely 
uncomfortable  damp  and  cold 
conditions  in  the  mine. 

5.  As  an  alternate  method,  petitioner 
proposes  that 

a.  The  minimum  quantity  of  air 
reaching  each  working  face  be  1,500 
cubic  feet  per  minute; 

b.  The  minimum  quantity  of  air 
reaching  the  last  open  crosscut  in  any 
pair  or  set  of  developing  entries  be  5,000 
cubic  feet  per  minute:  and 

c.  The  minimum  quantity  of  air 
reaching  the  intake  end  of  a  pillar  line 
be  5,000  cubic  feet  per  miirate,  and/or 
whatever  additional  quantity  of  air  that 
may  be  required  in  any  of  these  areas  to 
maintain  a  safe  and  healthful  mine 
atmosphere. 

6.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  r-""""^"!^ 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
conunents  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances.  Mine  Safety  and  Health 
Administration,  Room  627, 4015  Wilson 


Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before  June 
24, 1988.  Copies  of  the  petition  are 
available  for  inspection  at  that  address. 

May  18, 1968. 
Patrida  W.  SUvey. 

Director,  Office  of  Standards,  Regulations 

and  Variances. 

(FR  Doc.  86-11650  Filed  5-24-88;  8:45  am] 

BHJJNG  CODE  4510-43-H 


(Docket  No.  M-e8-45-C] 

Pace  Energies,  Inc.;  Petition  for 
Modification  of  Application  of 
(Mandatory  Safety  Standard 

'   Pace  Energies,  Inc.,  HC  62,  Box  442. 
Virgie.  Kentucky  41572  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.1710  (cabs  and  canopies)  to  its 
Sookey's  Creek  Mine  (I.D.  No.  15-12427) 
located  in  Pike  County,  Kentucky.  The 
petition  is  filed  under  section  101(c)  of 
the  Federal  Mine  Safety  and  Health  Act 
of  1977. 

A  summary  of  the  petitioner's 
statement  follows: 
I   1.  The  petition  concerns  the 
requirement  that  cabs  or  canopies  be 
installed  on  the  mine's  electric  face 
equipment. 

2.  The  mine  is  in  the  No.  2  Elkhom 
Seam  and  ranges  from  34  to  42  inches  in 
height  with  consistent  ascending  and 
descending  grades,  sometimes  as  steep 
as  6  to  8  percent  that  create  dips 
throughout  the  coal  bed. 

3.  The  petitioner  states  that  the  use  of 
cabs  or  canopies  would  result  in  a 
diminution  of  safety  because  they  could 
strike  against  the  roof  and  possibly 
destroy  roof  support.  The  cabs  or 
canopies  would  also  limit  the  operator's 
field  of  view  and  restrict  the  operator's 
seating  position,  leading  to  possible 
mistakes  and  resulting  in  accidents.  The 
required  removal  and  installation  of  the 
cumbersome  and  heavy  cabs  or 
canopies  on  a  daily  basis  could  result  in 
^ack  or  other  injuries. 

4.  For  these  reasons,  the  petitioner 
requests  a  modification  of  the  standard. 

Request  for  Conmients 

Persons  interested  in  this  petition  may 
furnish  written  comments,  lliese 
comments  must  be  filed  with  Uie  Office 
of  Standards.  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard.  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before  lune 
24, 1988.  Copies  of  the  petition  are 
available  for  inspection  at  that  address. 


May  18, 1988. 

Patricia  W.  Silvey, 

Director,  Office  of  Standards,  Regulations 
and  Variances. 

(FR  Doc.  88-11651  Filed  5-24-88: 8:45  am] 

BtLUNQ  COOC  4S10-43-M 

[Docket  No.  M-88-»-M] 

Sonora  Mining  Corp.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Sonora  Mining  Corporation,  P.O.  Box 
1418,  Jamestown,  California  95327  has 
filed  a  petition  to  modify  the  application 
of  30  CFR  56.9087  (audible  warning 
devices  and  back-up  alarms)  to  its 
Jamestown  Mine  (I.D.  No.  04-04695) 
located  in  Tuolumne  County,  California. 
The  petition  is  filed  under  section  101(c) 
of  the  Federal  Mine  Safety  and  Health 
Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  heavy  dufy  mobile 
equipment  be  provided  with  audible 
warning  devices. 

2.  The  Jamestown  Mine  is  located  in  a 
residential  area  and  operates  between 
7:00  a.m.  and  10:00  p.m.,  excluding 
Sundays  and  holidays,  due  to  the  noise 
restrictions  and  complaints  from 
neighbors.  In  order  to  supply  the  mill 
with  enough  ore  to  run  on  a  twenfy-four- 
hour  basis,  it  became  necessary  to 
operate  the  crushers  later  than  10:00 
p.m. 

3.  The  petitioner  states  that  the  use  of 
strobe  lights  on  the  equipment  has 
allowed  them  to  operate  as  well  as 
eliminate  the  noise  from  back-up  alarms, 
before  7:00  a.m.  and  after  10  p.m., 
without  jeopardizing  the  safefy  of  the 
employees.  However,  during  the  summer 
months  dawn  renders  the  sfrobe  lights 
ineffective. 

4.  In  lieu  of  back-up  alarms,  petitioner 
proposes  to  temporarily  eliminate 
access  to  the  crusher  apron  by  placing 
temporary  rock  berms  at  access  points 
at  the  crusher  apron.  A  lockable  gate 
will  be  placed  at  the  head  of  the 
stairway  leading  to  the  crusher  apron. 
These  barriers  would  be  removed  at  7:00 
a.m. 

5.  For  these  reasons,  petitioner 
requests  a  modification  of  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safefy  and  Health 
Adminisfration,  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 


received  in  that  office  on  or  before 
June  24, 1988.  Copies  of  the  petition  are 
available  for  inspection  at  that  address. 

May  la  1988. 
Pabida  W.  Silvey, 

Director,  Office  of  Standards,  Regulations 
and  Variances. 
[FR  Doc.  88-11652  Filed  5-24-88;  8:45  am] 

BILUNO  CODE  4$1»-4»-M 


[Docket  No.  M-88-86-C] 

United  Mine  Workers  of  America; 
Petition  for  Modification  of  Appllcatk>n 
of  Mandatory  Safety  Standard 

United  Mine  Workers  of  America,  900 
Fifteenth  Street,  NW.,  Washington,  DC 
20005  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1103-4 
(automatic  fire  sensor  and  warning 
device  systems)  to  the  Shoemaker  Mine 
(I.D.  No.  46-01436),  McElroy  Mine  (I.D. 
No.  46-01437),  and  the  freland  Mine  (I.D. 
No.  46-01438],  operated  by  the 
Consolidation  Coal  Company  and 
located  in  Marshall  County,  West 
Virginia.  The  petition  is  filed  under 
section  101(c)  of  the  Federal  Mine  Safefy 
and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statement  follows: 

1.  The  petition  concerns  the 
requirement  that  automatic  fire  sensor 
and  warning  device  systems  provide 
identification  of  any  fire  within  each 
belt  flight. 

2.  Petitioner  states  that  the  belt  fire 
detection  system  presently  in  use  at  the 
mine  will  result  in  a  diminution  of  safefy 
because  the  system  does  not  issue  a 
warning  until  a  fire  actually  exists  and 
the  flames  cause  the  temperature  to  rise 
to  a  sufficient  level,  thereby  exposing 
miners  to  the  risks  associated  with  belt 
fires. 

3.  As  an  alternate  method,  petitioner 
proposes  to  install  an  early  warning  fire 
detection  system,  in  addition  to  heat 
point  sensor  devices.  A  low-level  carbon 
monoxide  detection  system  will  be 
installed  in  all  belt  entries  used  as 
intake  or  return  aircourses  and  at  each 
belt  drive  and  tailpiece  located  in  intake 
aircourses.  The  low-level  carbon 
monoxide  (CO)  system  will  be  capable 
of  giving  warning  of  a  fire  for  a 
minimum  of  four  hours  after  the  source 
of  power  to  the  belt  is  removed,  and  a 
device  will  be  installed  which  will  be 
capable  of  activating  an  alarm  in  case  of 
low-charged  batteries.  A  visual  alert 
signal  will  be  activated  when  the  carbon 
monoxide  level  at  any  sensor  is  10  parts 
per  million  (ppm)  above  the  ambient 
level  for  the  mine  and  an  audible  signal 
when  the  carbon  monoxide  level  is  15 
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ppm  above  the  ambient  levd  for  the 
mine.  All  persons  will  be  withdrawn  to 
a  fresh  air  area  outby  the  working 
places  with  communication  to  the 
surface  at  10  ppm  and  evacuated  at  15 
ppm.  The  CO  system  will  initiate  the  Hre 
alarm  signals  at  an  attended  surface 
location  where  there  is  two-way 
communication.  The  CO  system  will  be 
capable  of  identifying  any  activated 
sensor  and  monitoring  electrical 
continuity  to  detect  electrical 
malfunctions.  In  addition,  the  system 
will  be  equipped  with  an  audible  alarm 
to  be  activated  in  the  event  any  sudi 
malfunctions  occur  in  the  system  and 
will  also  be  equipped  with  a  surge 
suppressor  connected  to  outstations  and 
datalines  capable  of  taking  a  high 
voltage  surge  of  electricity  to  ground. 

4.  The  CO  monitoring  system  will  be 
visually  examined  at  least  once  each 
shift  and  tested  for  functional  operation 
weekly  to  ensure  the  monitoring  system 
is  functioning  properiy.  The  monitoring 
system  wiD  be  calibrated  with  known 
concentrations  of  CO  and  air  mixtures 
at  least  moothly. 

5.  If  the  CO  monitoring  system  is 
deenefgized  or  malfunctions,  the 
conveyor  belt  will  be  completely 
stopped  and  all  persomiel  inby  the  last 
working  sensor  will  be  withdrawn  to  a 
point  outby  the  next  working  sensor. 

6.  Positioning  and  installation  of 
sensors  will  be  done  to  assure  that  both 
vertical  and  borizootal  placement 
assures  maximum  detection.  CO  sensors 
will  be  positioned  in  a  combination 
track  and  belt  haulageway  so  that  the 
sensors  will  not  be  affected  by  any 
external  heat  sources. 

7.  When  a  CO  monitoring  system  has 
the  capability  of  expanding  its  functions, 
i.e.,  monitoring  belts,  bearing 
temperature,  water,  these  expansions 
will  be  done  without  affecting  the 
normal  function  of  the  system. 

8.  The  CO  monitoring  system  will  be 
designed  so  that  the  system  cannot  be 
inadvertently  shut  down  by  accidentally 
punching  one  key.  It  will  be  programmed 
so  that  a  coded  message  will  have  to  be 
fed  into  the  system. 

9.  If  a  sensor  detects  15  ppm  above  the 
established  ambient  level  for  the  mine, 
all  section  alarms  on  that  split  of  air  will 
be  activated.  The  person  sent  to  make 
the  determination  of  the  cause  of 
activation  will  carry  a  SCSR  (Self- 
Contained  Self-Rescuer]  a  hand-held 
methane  detector  and  a  CO  detectkm 
device  with  a  built  in  alarm  that  will 
activate  at  50  ppm  of  carbon  monoxide. 

la  The  CO  detection  device,  will  be 
available  for  use  on  each  working 
section.  These  devices  will  be  used  for 
one  sliift  and  then  transported  to  the 


surface  where  a  qualifled  person  will 
recharge  and  calibrate  them. 

11.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  a^orded  by  the  standard. 

Request  for  Commeats 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  OfRce 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard.  Arlington.  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before  June 
24, 1988.  Copies  of  the  petition  are 
available  for  inspectioa  at  that  address. 


Date:  May  17, ' 
PatricM  W.  Sihrvy, 

Director,  Office  ^Standards,  Regvlationa 

and  Variances. 

[FR  Doc.  88-llt>53  Piled  5-24-88: 8:45  am] 

BHJJNQCOOC  4SIS-4S-II 


[Docfcat  Na  M-«8-«7-C] 

United  Mine  Werfcars  of  America; 
Petition  for  ModHlcation  of  Application 
of  Mandalofy  Safety  Standanl 

United  Mine  Workers  of  America,  900 
Fifteenth  Street.  NW.,  Washington.  DC 
20005  has  filed  a  petition  to  mocfify  the 
application  of  30  CFR  75.1707 
(escapeways;  intake  air:  separation  bom 
belt  and  trolley  haulage  entries)  to  the 
Shoemaker  Mine  (I.D.  No.  46^436).  and 
the  McElrey  Mine  (I.D.  No.  46-01437. 
operated  by  the  Consolidation  Coal 
Company  and  located  in  Marshall 
County,  West  Vb:ginia.  The  petition  is 
filed  under  section  101(c)  of  the  Federal 
Mine  Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  the  escapeways 
required  to  be  ventilated  with  intake  air 
be  separated  from  the  belt  and  trolley 
haulage  entries  for  the  entire  length  of 
such  entries  to  the  beginning  of  each 
working  section. 

2.  The  only  intake  entry  which  is 
available  as  an  escapeway  ventilated 
with  intake  air  contains  potential  fire 
sources.  These  fire  sources  include,  but 
are  not  limited  to:  A  battery  powered 
mantrip  and  haulage  motors:  a  battery 
charging  station:  combustible  materials 
such  as  hydraulic  oil.  gear  oil  and 
grease:  transformers:  a  distribution  box: 
a  battery  powered  scoop;  highvohage 
cables  and  electrical  pumps. 

3.  Petitioner  states  that  the  presenpe 
of  such  fire  soorces  in  the  intake 
escapeway  eatiy  will  result  in  a 


diminution  of  safety  because  the  miners 
might  not  have  an  uncontaminated 
intake  escapeway  from  which  to  escape 
the  mine  in  the  event  of  an  emergency. 

4.  As  an  ahemate  method,  petitioner 
proposes  that  with  the  exception  of  the 
distance  between  the  belt  tailpiece  and 
the  solid  face  (which  distance  should  be 
no  greater  than  500  feet),  all  potential 
fire  sources  should  be  removed  bom  the 
esjapeway  required  to  be  ventilated 
with  intake  air. 

5.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Cemmenla 

Persons  interested  in  this  petition  may 
furnish  written  comments,  lliese 
comments  must  be  filed  with  the  Office 
of  Standard*.  Regalatioas  and 
Variances.  Mine  Safety  and  Health 
Administration,  Room  627.  4015  Wilson 
Boulevard.  Arlington,  Virginia  22203.  All 
comments  most  be  postmarked  or 
received  in  that  office  on  or  before  June 
24, 1988.  Copies  of  the  petition  are 
available  for  inspection  at  that  address. 

Date:  May  17, 1988. 
Patricia  W.  SOvey, 

Director,  Office  of  Standards,  Regulations, 
and  Variances. 
(FR  Doc.  88-11654  Filed  5-24-88:  &-45ani] 
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Peneion  and  Welfare  Benefita 
Administration 

lAppHcatlon  No.  O-6061]  et  aL 

Propoeed  Exemptione:  AflnerfTnist  Co. 
National  Asaodation,  et  aL 

agency:  Pension  and  Welfare  Benefits 
Administraiton,  Labor. 

action:  Notice  of  proposed  exemptions. 

summary:  This  document  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department) 
of  proposed  exemptions  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or  the 
Internal  Revenue  Code  of  1954  (the 
Code). 

Written  Comments  and  Hearing 
Requests 

All  interested  persons  are  kivited  to 
subflut  written  comments  or  requests  for 
a  hearing  on  the  pending  exemptions, 
unless  otherwise  stated  in  the  Notice  of 
Pendency,  within  45  days  from  the  date 
of  publication  of  this  Federal  Ragiatar 
Notice.  Coounents  and  requests  for  a 


hearing  should  state'  the  reasons  for  the 
writer's  interest  in  the  pending 
exemption. 

ADDRESS:  all  written  comments  and 
requests  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Pension 
and  Welfare  Benefits  Administration, 
Office  of  Regulations  and 
Interpretations,  Room  N-5669,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  Washington.  DC  20210. 
Attention:  Application  No.  stated  in 
each  Notice  of  Pendency.  The 
applications  for  exemption  and  the 
comments  received  will  be  avaialble  for 
public  inspection  in  the  PubHc 
Documents  Room  of  Pension  and 
Welfare  Benefit  Programs,  U.S. 
Department  of  Labor,  Room  N-4677,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210. 

Notice  of  Interested  Persons 

Notice  of  the  proposed  exemptions 
will  be  provided  to  all  interested 
persons  in  the  manner  agreed  upon  by 
the  applicant  and  the  Department  wiUiin 
15  days  of  the  date  of  publication  in  the 
Federal  Register.  Such  notice  shall 
include  a  copy  of  the  notice  of  pendency 
of  the  exemption  as  published  in  the 
Federal  Register  and  shall  inform 
interested  persons  of  their  right  to 
comment  and  to  request  a  hearing 
(where  appropriate). 

SUPPI^MENTARY  INFORMATION:  The 

proposed  exemptions  were  requested  in 
applications  filed  pursuant  to  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
ERISA  Procedure  75-1.  (40  FR  18471, 
April  28, 1975).  Effective  December  31. 
11978.  Section  102  of  Reorganization  Plan 
No.  4  of  1978  (43  FR  47713,  October  17. 
1978]  transferred  the  authority  of  the 
Secretary  of  the  Treasury  to  issue 
exemptions  of  the  type  requested  to  the 
Secretary  of  Labor.  Therefore,  these 
notices  of  pendency  are  issued  solely  by 
the  Department. 

The  applications  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  applications  on  file 
with  the  Department  for  a  complete 
statement  of  the  facts  and 
representations. 

AmeriTrust  Company  National 
Association  (AmeriTrust)  Located  in 
Cleveland,  Ohio 

[Application  No.  D-6061] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 


authority  of  section  4975(c)(2)  of  the 
Code  and  in  accordance  with  the 
procedures  set  forth  in  ERISA  Procedure 
75-1  (40  FR  18471,  April  28. 1975).  If  the 
exemption  is  granted  the  sanctions 
resulting  from  th&application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)(F)  of  the  Code  shall  not  apply 
to  the  proposed  receipt  of  fees  by 
AmeriTrust  from  the  Financial  Reserves 
Fund  (the  Fund),  an  open-end 
investment  company  for  which 
AmeriTrust  performs  services,  in 
connection  with  the  investment  of  funds 
through  a  daily  automated  sweep 
arrangement,  of  those  individual 
retirement  accounts  (the  IRAs)  for  which 
AmeriTrust  acts  as  trustee,  under  the 
terms  described  in  this  proposed 
exemption.* 

Summary  of  Facts  and  Representations 

1.  AmeriTrust  is  a  national  banking 
association  authorized  to  do  business 
under  the  banking  laws  of  the  United 
States.  AmeriTrust  has  established  a 
prototype  IRA  for  individuals  who 
choose  to  adopt  the  IRA  as  a  vehicle  for 
holding  and  investing  retirement  funds 
which  they  have  chosen  to  roll  over  to 
such  IRA  from  a  qualified  retirement 
plan.  Each  such  IRA  is  an  individual 
retirement  account  as  defined  in  section 
408(a)  of  the  Code.  As  of  March  11. 1988. 
there  were  250  individuals  who  had 
adopted  the  IRA. 

2.  The  individuals  who  establish  the 
IRAs  have  the  right  to  direct  the 
investment  of  the  assets  held  therein.  If 
an  individual  does  not  waive  the  right  to 
direct  the  investment  of  assets  in  his  or 
her  IRA,  AmeriTrust  has  no 
discretionary  control  or  responsibility 
with  respect  to  the  investment  of  the 
IRA  assets,  nor  does  it  render  any 
investment  advice  with  respect  to  those 
assets. 

3.  With  respect  to  any  IRA  owner  who 
waives  the  right  to  direct  the  investment 
of  assets  in  his  or  her  IRA,  such  owner 
still  retains  the  right  to  direct  the 
investment  of  cash  accumulating  in  the 
IRA  on  a  temporary  basis.  As  to  IRAs 
for  which  such  a  waiver  is  in  effect, 
AmeriTrust  charges  an  additional  fee  for 
its  investment  management  services. 
Such  additional  fee  is  ciurently  based 
on  a  range  of  .45%  to  .75%  of  the  market 
value  of  the  funds  under  management. 

4.  The  Fund  is  a  diversified  open-end 
investment  company  and  is  designed  to 
meet  short-term  investment 
requirements  by  providing  for  the 


■  Because  the  IRAs  do  not  meet  the  conditions 
described  in  29  CFR  25ia3-2(d),  there  is  no 
jurisdiction  under  Title  I  of  the  Act.  However,  there 
is  jurisdiction  under  title  n  of  the  Act  pursuant  to 
section  4975  of  the  Code. 


investment  of  cash  in  a  professionally 
managed  portfolio  of  domestic  money 
market  instnmients.  Such  short-term 
investments  include  certificates  of 
deposit,  banker's  acceptances  issued  by 
major  banks,  commercial  paper, 
obligations  issued  by  the  government  of 
the  United  States  or  any  agency  or 
instrumentality  thereof,  short-term  (one- 
year  or  less]  corporate  obligations  and 
qualified  repurchase  agreements: 

5.  Fidelity  Management  and  Research 
Company  (FMR)  is  the  Fund's 
investment  adviser  and  shares  of  the 
Fund  are  distributed  by  FideUty 
Distribution  Corporation  (FDC),  a 
subsidiary  of  FMR  which  is  registered  as 
a  broker-dealer  under  the  Securities 
Exchange  Act  of  1934.  The  applicant 
represents  that  neither  FMR  nor  FDC  is 
a  fiduciary  or  a  disquahfied  person  as 
defined  in  section  4075(e)  of  the  Code 
with  respect  to  any  of  the  subject  IRAs. 
There  is  no  ownership  connection  or 
affiliation,  direct  or  indirect,  between 
AmeriTrust  and  either  FMR  or  FDC. 

6.  AmeriTrust  is  the  administrator  for 
the  Fund  and  performs  services  for  the 
Fund  as  custodian  of  Fund  assets  and  as 
the  Fund's  transfer,  divided  disbursing 
and  shareholders'  servicing  agent.  For 
these  services  which  it  renders  to  the 
Fund,  AmeriTrust  receives  a  monthly  fee 
at  an  annual  rate  of  .25%  of  the  average 
daily  net  assets  of  the  Fund.  AmeriTrust 
represents  that  it  receives  no  other 
consideration  or  benefits  from  the  Fund. 

7.  Fund  shares  have  been  offered 
principally  to  prospective  investors  who 
have  a  fiduciary,  custodial  or  agency 
relationship  with  AmeriTrust.  Thus,  the 
purchase  of  such  shares  would  not  be 
restricted  to  IRA  owners.  Shares  of  the 
Fund  may  be  purchased  or  redeemed  on 
a  daily  basis.  A  purchaser  does  not  pay 
any  sale  charge  or  redemption  fee  to  the 
Fund  or  AmeriTrust  upon  purchase  or 
redemption  of  Fund  shares.  Such 
prospective  purchasers  receive  a 
prospectus  from  the  Fund  and  are 
entitled  to  vote  all  Fund  shares  held  by 
them. 

8.  The  applicant  represents  that  IRA 
owners  may  not  participate  in  any  of 
AmeriTrust's  collective  investment 
funds  for  temporary  investment  which 
provide  automated  cash  management 
for  other  Trust  Department  customers. 
Recently,  AmeriTrust  has  made 
available  to  IRAs  an  automated  cash 
management  system  using  a  daily  sweep 
into  a  General  Motors  Acceptance 
Corporation  (GMAC)  master  note,  a 
commercial  paper  investment.  The 
GMAC  note  is  an  imsecured  promissory 
note  of  the  issuer.  The  Fund,  by  contrast, 
is  a  money  market  fund  comprised  of 
approximately  50  different  issues  of 
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money  market  inttnmients.  If  the 
exemption  proposed  herein  is  granted. 
AmeriTnist  intends  to  make  the 
availability  of  the  Fund  kno%vn  to  IRA 
owners  and  let  them  choose  their  cash 
management  vehicle. 

9.  The  applicant  represents  that  an 
IRA  which  elects  to  participate  in  the 
Fimd  will  have  cash  in  the  IRA 
automatically  swept  into  the  Fund, 
down  |o  a  zero  balance,  on  a  daily 
basis,  in  order  to  have  all  of  the  IRA's 
funds  invested  at  all  times.  AmeriTnist 
has  no  discretion  with  respect  to  the 
timing  within  the  day  of  the  sweep 
either  into  or  out  of  die  fund.  The 
applicant  also  represents  that  the  use  of 
sweep  arrangements  into  money  market 
funds  is  customary  in  the  banking 
industry. 

10.  The  applicant  represents  that  since 
all  IRA  owners  direct  the  investment  of 
cash  of  their  IRAs,  the  IRA  owners  will 
receive  a  current  prospectus  which 
describes  the  Fimd.  the  services       | 
provided  by  AmeriTnist  and  the  fees 
paid  to  AmeriTrusL  The  decision  to 
invest  would  be  made  solely  by  the  IRA 
owner.  AmeriTrust  will  continue  to 
receive  its  standard  custodial  fees  for 
the  IRA  assets  invested  in  the  Fund,  but 
will  receive  no  additional  fee  from  (he 
IRAs  as  a  result  of  this  investment.  With 
respect  to  those  IRAs  for  which  the  DRA 
owners  have  waived  the  right  to  direct 
investments,  AmeriTrust  will  reduce  its 
investment  management  fee  (see  repi  3, 
above)  by  offsetting  an  amovmt  equal  to 
an  annual  fee  of  .25%  of  assets  managed 
with  respect  to  IRA  assets  invested  in 
the  Fund  for  the  entire  period  of  such 
investment  Thus,  AmeriTrust  would 
reduce  its  management  fee  for  the  IRA 
by  an  amount  equal  to  the  fee  it  receives 
as  a  service  provider  to  the  Fund  (see 
rep.  6,  above.) 

11.  The  apphcant  represents  that 
increases  in  fees  paid  to  AmeriTrust  by 
the  Fund  would  be  disclosed  in  a  new 
prospectus  issued  by  the  Fund  and 
supplied  to  all  Fund  participants  prior  to 
additional  sales  and  purchases.  In 
addition,  if  AmeriTrust's  fee  from  the 
Fund  were  increased,  AmeriTrust  would 
reduce  by  an  additional  corresponding 
amount  its  management  fee  charged  to 
the  IRAs  for  which  it  provides  i 
investment  management  services.     | 

12.  In  summary,  the  applicant 
represents  that  the  proposed  transaction 
satisfies  the  criteria  of  section  4975(c)(2) 
of  the  Code  because:  (a)  The  decision  to 
invest  in  the  Fund  will  be  made  for  each 
IRA  by  the  IRA  owner  and  only  after  a 
full  disclosure  of  the  fees  received  by 
AmeriTrust  (b)  the  investment  of  IRA 
assets  in  the  Fund  will  enable  those 
assets  to  be  fully  invested  on  a  daily 
basis  in  a  money  market  fund  with 


investment  in  over  SO  different  issues; 
and  (c)  the  Fund  Is  the  best  available 
means  for  AmeriTrust  to  provide  for  the 
daily  investment  of  all  the  assets  of  the 
AmeriTrusts  and  die  only  available 
means  to  provide  for  automated  cash 
management  into  a  diversified  money 
market  fund. 

For  Further  Information  Contact:  Gary 
H.  Lefkowitz  of  the  Department, 
telephone  (202)  523-6881.  (This  is  not  a 
toll-fr«e  number.) 

Schnxler  Real  Estate  Fund  A  (the  Fund) 
Located  in  New  Yoik.  NY 

(Application  No.  D-eeil] 

Proposed  Exemption 

Section  I.  Exemption  for  Certain 
Transactions  Involving  the  Fund 

(a)  The  restrictions  of  sections  40e(a), 
406(b)(2)  and  407(a)  of  the  Act  and  die 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
sections  4975(c)(1)  (A)  Uirough  (D)  of  die 
Code,  shall  not  apply  to  the  transactions 
described  below  if  the  applicable 
conditions  set  forth  in  Section  III  are 
met. 

(1)  Transactions  Between  Parties-In- 
Interest  and  the  Fund:  General.  Any 
transaction  between  a  party-in-interest 
with  respect  to  a  plan  which  has  an 
interest  in  the  Fund  (a  Participating 
Plan)  and  the  Fund,  or  any  acquisition  or 
holding  by  the  Fund  of  employer 
securities  or  employer  real  property,  if 
the  party  in  interest  is  not  Schroder  Real 
Estate  Associates  (Schroder)  or  one  of 
its  affiliates,  any  other  Fund  maintained 
by  Schroder  or  one  of  its  affiUates,  and 
if,  at  the  time  of  the  transaction, 
acquisition  or  holding,  the  interest  of  the 
Participating  Plan,  together  with  the 
interests  of  any  other  Participating  Plans 
maintained  by  the  same  employer  or 
employee  organization  in  the  Fund,  does 
not  exceed  10  percent  of  the  total  of  all 
assets  in  the  Fund. 

(2)  Special  Transactions  Not  Meeting 
the  Criteria  of  Section  1(a)(1)  Between 
Employers  of  Employees  Covered  by  a 
Multiemployer  Plan  and  the  Fund.  Any 
transaction  between  an  employer  (or  an 
affiliate  of  an  employer)  of  employees 
covered  by  a  multiemployer  plan  (as 
defined  in  section  3(37)(A)  of  the  Act 
and  section  414(f)(1)  of  die  Code)  that  is 
a  Participating  Plan,  and  the  Fund,  or 
any  acquisition  or  holding  by  the  Fund 
of  employer  securities  or  employer  real 
property,  if  at  the  time  of  the 
transaction,  acquisition  or  holding — 

(A)  The  interest  of  the  Participating 
Plan  does  not  exceed  10%  of  the  total 
assets  of  the  Fund,  and  the  employer  is 
no  as  "substantial  employer"  with 
respect  to  the  Particpating  Plan,  as 


defined  in  section  i001(a)(2)  of  the  Act: 
or  ' 

(B)  The  interest  of  die  Participating 
nan  in  the  Fund  exceeds  10  percent  of 
the  total  assets  in  the  Fund,  but  the 
employer  is  not  a  "substantial 
employer"  with  respect  to  the  plan  and 
would  not  be  a  "substantial  employer"  if 
"5  percent"  were  substituted  for  "10 
percent"  in  the  definition  of  "substantial 
employer." 

(3)  Acquisitions,  Soles,  or  Holdings  of 
Employer  Securities  and  Employer  Real 
Property.  (A)  Except  as  provided  in 
subsection  (B)  of  this  section  (3),  any 
acquisition,  sale  or  holding  or  employer 
securities  or  employer  real  property  by 
the  Fund  which  does  not  meet  the 
requirements  of  paragraphs  (a)(1)  and 
(a)(2)  of  this  Section  L  if  no  commission 
is  paid  to  Schroder  or  to  the  employer, 
or  any  affiliate  of  Schroder  or  the 
employer  in  connection  with  the 
acquisition  or  sale  of  employer 
securities  or  the  acquisition,  sale  or 
lease  of  employer  real  property:  and 

(i)  In  the  case  of  employer  real 
property — 

(aa)  Each  parcel  of  employer  real 
property  and  the  improvement  thereon 
held  by  the  Fund  are  suitable  (or 
adaptable  without  excessive  cost)  for 
use  by  different  tenants,  and 

(bb)  The  property  of  the  Fund  that  is 
leased  or  held  for  lease  to  others,  in  the 
aggregate,  is  dispersed  geopraphically. 

(ii)  In  the  case  of  employer 
securities — 

(aa)  Neither  Schroder  nor  any  of  its 
affiliates  is  an  affiliate  of  the  issuer  of 
the  security,  and 

(bb)  If  the  security  is  an  obligation  of 
the  issuer,  either, 

1.  The  Fund  owns  the  obligation  at  the 
time  the  plan  acquires  an  interest  in  the 
Fund,  and  interests  in  the  Fund  are 
offered  and  redeemed  in  accordance 
with  valuation  procedures  of  the  Fund 
applied  on  a  uniform  or  consistent  basis, 
or 

2.  Immediately  after  acquisition  of  the 
obhgation  by  the  Fund  not  more  than  25 
percent  of  the  aggregate  amount  of 
obligations  issued  in  the  issue  and 
outstanding  at  the  time  of  acquisition  is 
held  by  such  plan,  and  at  least  50 
percent  of  the  aggregate  amount  of 
obligations  issued  in  the  issue  and 
outstanding  at  the  time  of  acquisition  is 
held  by  persons  independent  of  the 
issuer.  Schroder,  its  affiliates,  and  any 
collective  investment  fund  maintained 
by  Schroder  or  its  affiliates,  shall  be 
considered  to  be  persons  independent  of 
the  issuer  if  Schroder  is  not  an  affiliate 
of  the  issuer. 

(B)  In  the  case  of  a  Participating  Plan 
that  is  not  an  eligible  individual  account 


plan  (as  defined  in  section  407(d)(3)  of 
the  Act),  the  exemption  provided  in 
subsection  (A)  of  diis  section  (3)  shall 
not  available  only  if,  immediately  after 
the  acquisition  of  the  securities  or  real 
property,  the  aggregate  fair  market  value 
of  employer  securities  and  employer  real 
property  with  respect  to  which  Schroder 
or  its  affiliate  has  investment  discretion 
does  not  exceed  10  percent  of  die  fair 
market  value  of  all  the  assets  of  the 
Participating  Plan  with  respect  to  which 
Schroder  or  its  affiliate  has  such 
investment  discretion. 

(C)  For  purposes  of  the  exemption 
contained  in  subsection  (A)  of  tiiis 
section  (3),  the  term  "employer 
securities"  shall  include  securities 
issued  by,  and  the  term  "employer  real 
property"  shall  include  real  property 
leased  to,  a  person  who  is  a  party-in- 
interest  with  respect  to  a  Participating 
Plan  by  reason  of  a  relationship  to  the 
employer  described  in  sections  3(14)  (E), 
(G),(H)or(I)oftheAcL 

(b)  The  restrictions  of  sections 
406(a)(1)  (A)  du-ough  (D)  and  sections 
406  (b)(1)  and  (b)(2)  of  the  Act  and  die 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code  by  reason  of 
sections  4975(c)(1)  (A)  dirouj^  (E)  of  die 
Code  shall  not  apply  to  the  transactions 
described  below,  if  the  conditions  of 
Section  III  are  met. 

[1]  Certain  Leases  and  Goods.  The 
furnishing  of  goods  to  the  Fund  by  a 
party-in-interest  with  respect  to  a 
Participating  Plan  or  the  leasing  of  real 
property  owned  by  the  Fund  to  such 
party-in-interest  and  the  incidental 
furnishing  of  goods  to  such  party-in- 
interest  by  the  Fund,  if— 

(A)  In  the  case  of  goods,  they  are 
furnished  to  or  by  the  Fund  in 
connection  with  real  property  owned  by 
the  Fund; 

(B)  The  party-in-interest  is  not 
Schroder,  any  affiliate  of  Schroder,  or 
one  of  the  other  Funds;  and 

(C)  The  amount  involved  in  the 
furnishing  of  goods  or  leasing  of  real 
property  in  any  calendar  year  (including 
the  amount  under  any  other  lease  or 
arrangement  for  the  furnishing  of  goods 
in  connection  with  the  real  property 
investments  of  the  Fund  witii  Uie  same 
party-in-interest.  or  any  affiHate  thereof) 
does  not  exceed  the  greater  of  $25,000  or 
0.5  percent  of  the  fair  market  value  of 
the  assets  of  the  Fund  on  the  most 
recent  valuation  date  of  the  Fund  prior 
to  the  transaction. 

(2)  Transactions  Involving  Places  of 
Public  Accommodation.  The  furnishing 
of  services.  faciUties  and  any  goods 
incidental  to  such  services  and  facilities 
by  a  place  of  public  accommodation 
owned  by  the  Fund  to  a  party-in-interest 
with  respect  to  a  Participating  Plan,  if 


the  services,  facilities  and  incidental 
goods  are  furnished  on  a  comparable 
basis  to  the  general  pubKc. 

(c)  The  restiictions  of  section  406(a)(1) 
(A)  through  P)  of  tiie  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4875  of  the  Code  by  reason  of 
section  4975(c)(1)  (A)  through  (D)  of  the 
Code  shall  not  apply  to  the  following 
transaction  if  the  conditions  of  Section 
III  are  met: 

Any  transaction  between  the  Fund 
and  a  person  who  is  a  party  in  interest 
widi  respect  to  a  Participating  Plan,  if— 

(1)  The  person  is  a  party  in  interest 
(including  a  fiduciary)  solely  by  reason 
by  providing  services  to  the 
Participating  Plan,  or  solely  by  reason  of 
a  relationship  to  a  service  provider 
described  in  section  3(14)  (F),  (G).  (H)  or 
(I)  of  the  Act,  or  both,  and  the  person 
neither  exercised  nor  has  any 
discretionary  authority,  control, 
responsibility  or  influence  with  respect 
to  die  investment  of  the  Participating 
Plan's  assets  in,  or  held  by,  the  Fund; 

(2)  At  the  time  of  the  transaction,  the 
interest  of  the  Participating  Plan, 
together  with  the  interests  of  any  odier 
Participating  Plan  maintained  by  the 
same  employer  or  employee 
organization  in  the  Fund,  does  not 
exceed  20  percent  of  the  total  of  all 
assets  in  the  Fund;  and 

(3)  The  person  is  not  Schroder  or  an 
affiliate  of  Schroder. 

(d)  The  restrictions  of  section  406(a)(1) 
(A)  dirough  (D)  of  the  Act  and  the 
sanctions  resulting  ft-om  the  appHcation 
of  section  4975  of  the  Code  by  reason  of 
section  4975(c)(1)  (A)  through  (D)  of  die 
Code  shall  not  apply  to  the  purchase 
and  sale  of  units  of  beneficial  interest  in 
the  Fund  if  no  more  than  reasonable 
compensation  is  paid  therefor,  each 
purchase  and  sale  is  authorized  in 
writing  by  a  fiduciary  of  the 
Participating  Plan  who  is  independendy 
of  Schroder  and  any  of  its  affiliates,  and 
the  appUcable  conditions  of  Section  HI 
are  met. 

Section  II.  Excess  Holding  Exemption 
for  Employee  Benefit  Plans 

(a)  The  restrictions  of  sections  406(a) 
and  407(a)  of  the  Act  and  die  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code  by  reason  of  section 
4975(c)(1)  (A)  through  (D)  of  the  Code 
shall  not  apply  to  any  acquisition  or 
holding  of  qualifying  employer  securities 
or  qualifying  employer  real  property 
(other  than  through  the  Fund)  by  a 
Participating  Plan  if:  (1)  The  acquisition 
or  holding  constitutes  a  prohibited 
transaction  solely  by  reason  of  being 
aggregated  with  employer  securities  or 
employer  real  property  held  by  the 
Fund;  (2)  the  requirements  of  either 


paragraph  (a)(1)  or  paragraph  (a)(2)  of 
Section  I  of  this  exemption  are  met;  and 
(3)  the  applicable  conditions  set  forth  in 
Section  III  of  this  exemption  are  met. 

Section  III.  General  Conditions 

(a)  At  the  time  the  transaction  is 
entered  into,  and  at  the  time  of  any 
subsequent  renewal  thereof  that 
requires  the  consent  of  Schroder  or  its 
affiliate,  the  terms  of  the  transaction  are 
not  less  favorable  to  the  Fund  than  the 
terms  generally  available  in  arm's- 
health  transactions  between  unrelated 
parties. 

(b)  Schroder  or  its  affiliates  maintain 
for  a  period  of  six  years  from  the  date  of 
the  transaction  the  records  necessary  to 
enable  the  persons  described  in 
paragraph  (c)  of  diis  Section  III  to 
determine  whether  tiie  conditions  of  this 
exemption  have  been  met,  except  that 
(1)  a  prohibited  transaction  will  not  be 
considered  to  have  occurred  if,  due  to 
circumstances  beyond  the  conti-ol  of 
Schroder  or  its  affiiates,  the  records  are 
lost  or  destroyed  prior  to  the  end  of  the 
six-year  period,  and  (2)  no  party  in 
interest  shall  be  subject  to  the  civil 
penalty  that  maybe  assessed  under 
section  502(i)  of  die  Act,  or  to  die  taxes 
imposed  by  section  4975  (a)  and  (b)  of 
the  Code,  if  the  records  are  not 
maintained,  or  are  not  available  for 
examination  as  required  by  paragraph 
(c)  below. 

(c)(1)  Except  as  provided  in  section  2 
of  this  paragraph  (c)  and 
notwithstanding  any  provisions  of 
subsections  (a)(2)  and  (b)  of  section  504 
of  the  Act.  the  records  referred  to  in 
paragraph  (b)  of  this  Section  III  are 
unconditionally  available  at  their 
customary  location  for  examination 
during  normal  business  hours  by: 

(A)  Any  duty  authorized  employer  or 
representative  of  the  Department  or  the 
Internal  Revenue  Service, 

(B)  Any  fiduciary  of  a  Participating 
Plan  who  has  authority  to  acquire  or 
dispose  of  the  interests  in  the  Fund  of 
the  Participating  Plan  of  any  duly 
authorized  employer  or  representative  of 
such  fiduciary, 

(C)  Any  contributing  employer  to  any 
Participating  Plan  or  any  duly 
authorized  employee  or  representative 
of  such  employer,  and 

(D)  Any  participant  or  beneficiary  of 
any  Participating  Plan,  or  any  duly 
authorized  employer  or  representative  of 
such  participant  or  beneficiary. 

(2)  None  of  the  persons  described  in 
subparagraphs  (B)  through  (D)  of  this 
paragraph  (c)  shall  be  authorized  to 
examine  trade  secrets  of  Schroder  or  its 
affiliate,  or  commercial  or  financial 
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information  which  is  privileged  or 
condidential. 

Section  IV.  Definitions  and  General 
Rules 

For  the  purpose  of  this  exemption. 

(a)  The  term  "the  Fund"  shall  include 
any  collective  investment  fund  that  may 
hereafter  be  established,  operated  and 
managed  by  Schroder  or  its  afl^ate  in 
essentially  the  same  manner  as  the 
Schroder  Real  Estate  Fund  A. 

(b)  An  "affinate"  of  a  person 
includes — 

(1)  Any  person  directiy  or  indirectly 
through  one  or  more  intermediaries, 
controlling,  controlled  by,  or  under   I 
common  control  with  the  person, 

(2)  Any  officer,  director,  employee, 
relative  of,  or  partner  in  any  such 
person,  and 

(3)  Any  corporation  or  partnership  of 
which  such  person  is  an  officer,  director, 
partner  or  employee. , 

(c)  The  term  "control"  means  the 
power  to  exercise  a  controlling  influence 
over  the  management  or  policies  of  a 
person  other  than  an  individual. 

(d)  The  term  "relative"  means  a 
"relative"  as  that  term  is  defined  in 
section  3(15)  of  the  Act  (or  a  "member  of 
the  family"  as  that  term  is  defined  ini 
section  4975(e)(6)  of  the  Code),  or  a  ' 
brother,  a  sister,  or  a  spouse  of  a  brother 
or  sister. 

(e)  The  term  "substantial  employer" 
means  for  any  plan  year  an  employer 
(treating  employers  who  are  members  of 
the  same  affiliated  group,  within  the 
meaning  of  section  1563(a)  of  the  Code, 
determined  without  regard  to  section 
1563(a)(4)  and  (e)(3)(c)  of  the  Code,  as 
one  employer)  who  has  made 
contributions  to  or  under  a  "  i 
multiemployer  plan  for  each  of— 

(1)  The  two  immediately  preceding 
plan  years,  or 

(2)  The  second  and  third  preceding 
plan  years,  equaling  or  exceeding  10 
percent  of  all  employer  contributions 
paid  to  or  under  that  plan  for  each  such 
year. 

(f)  The  time  as  of  which  any  I 
transactioa  acquisition  or  holding 
occurs  is  the  date  upon  which  the 
transaction  is  entered  into,  the 
acquisition  is  made  or  the  holding 
commences.  In  addition,  in  the  case  of  a 
transaction  that  is  continuing,  the 
transaction  shall  be  deemed  to  occur 
until  it  is  terminated.  If  any  transaction 
is  entered  into,  or  an  acquisition  is 
made,  on  or  after  the  effective  date  of 
this  exemption,  or  a  renewal  that 
requires  the  consent  of  the  Fund  occurs 
on  or  after  the  effective  date  of  this 
exemption,  and  the  requirements  of  this 
exemption  are  satisfled  at  the  time  the 
transaction  is  entered  into  or  renewed. 


respectively,  or  at  the  time  the 
acquisition  is  made,  the  requirements 
will  continue  to  be  satisfied  thereafter 
with  respect  to  the  transaction  or 
acquisition  and  the  exemption  shall 
apply  thereafter  to  the  continued 
holding  of  the  property  so  acquired. 
Notwithstanding  die  foregoing,  this 
exemption  shall  cease  to  apply  to 
transactions  exempt  by  virtue  of 
subsections  1(a)  and  (I)(c)  at  such  time 
as  the  interest  of  the  Participating  Plan 
exceeds  the  percentage  interest 
limitations  set  forth  in  those 
subsections,  unless  no  portion  of  such 
excess  results  from  an  increase  in  the 
assets  allocated  to  the  Fund  by  the 
Participating  Plan.  For  this  purpose, 
assets  allocated  do  not  include  the 
investment  of  Fund  earnings.  Nothing  in 
this  paragraph  (f)  shall  be  construed  as 
exempting  a  transaction  entered  into  by 
the  Fund  which  becomes  a  transaction 
described  in  section  406  of  the  Act  or 
section  4975  of  the  Code  while  the 
transaction  is  continuing,  unless  the 
conditions  of  the  exemption  were  met 
either  at  the  time  the  transaction  was 
entered  into  or  at  the  time  the 
'  transaction  would  have  become 
prohibited  but  for  this  exemption. 

(g)  Each  Participating  Plan  shall  be 
considered  to  own  the  same 
porportionate  undivided  interest  in  each 
asset  of  the  Fund  as  its  proportionate 
interest  in  the  total  assets  of  the  Fund  as 
calculated  on  the  most  recent  preceding 
valuation  date  of  the  Fund. 

The  availability  of  this  exemption  is 
subject  to  the  express  condition  that  the 
material  facts  and  representations 
contained  in  the  application  are  true  and 
complete,  and  that  the  application 
accurately  describes  all  material  terms 
of  the  transactions  to  be  consummated 
pursuant  to  this  proposed  exemption. 

Preamble 

1 

On  July  25. 198a  the  Department 
published  a  class  exemption.  Prohibited 
Transaction  Exemption  80-51  (PTE  80- 
51,  45  FR  49709).  which  permits 
collective  investment  funds  that  are 
maintained  by  banks  and  in  which 
employee  benefit  plans  participate  to 
engage  in  certain  transactions  provided 
that  specified  conditions  are  met  The 
transactions  for  which  the  applicants 
have  requested  relief  are  those  which,  in 
part,  are  the  subject  of  PTE  80-51. 

The  Department  stated  in  PTE  80-51 
that  a  comment  had  been  received  to  the 
proposed  class  exemption  requesting 
that  it  be  amended  to  apply  to  collective 
investment  funds  that  are  not 
maintained  by  banks.  Relief  was 
granted  for  bank  collective  investment 
funds  because,  among  other  reasons, 
such  funds  are  regulated  by  other 


governmental  agencies  and  constitute  a 
well-defined  class  of  Tunds.  In  the  case 
of  collective  investment  funds  that  are 
not  maintained  by  banks,  the 
Department  found  that  the  record  was 
insufficient  to  determine  the  nature  of 
the  funds  and  the  entities  managing  the 
funds  that  would  comprise  the  class 
covered  by  such  broad  relief.  As  a 
result,  the  Department  stated  that  it 
could  not  make  the  required  statutory 
findings  for  such  relief,  and  that  relief 
for  non-bank  maintained  collective 
investment  funds  should  be  dealt  with 
on  an  individual  rather  than  a  class 
basis. 

To  date  the  Department  has  proposed 
and  granted  various  individual 
exemptions  on  behalf  of  collective 
investment  funds  which  have  not 
qualified  for  relief  under  PTE  80-51  or 
Prohibited  Transaction  Exemption  78-19 
(PTE  78-19.  43  FR  59915.  December  22, 
1978;  class  relief  on  behalf  of  pooled 
separated  accounts  sponsored  by 
insurance  companies).  Such  individual 
exemptions  have  provided  relief  for 
similar  transactions  subject  to,  in  most 
instances,  similar  terms  and  conditions 
as  those  contained  in  the  class 
exemptions. 

Summary  of  Facts  and  Reprasentations 

1.  The  Fund  was  established  as  of 
January  31, 1988,  as  a  closed-end  group 
trust  described  in  Rev.  Rul.  81-100, 1981- 
1  C.B.  326,  The  Fund  will  provide 
qualified  pension  and  profit-sharing 
plans  and  certain  governmental  plans 
and  governmental  units  (the 
Participating  Trusts)  with  a  vehicle  for 
pooling  a  portion  of  their  funds  for  the 
purpose  of  making  investments  in  real 
estate.  The  Fund  is  intended  to  be 
exempt  from  Federal  income  taxes 
under  section  501(a)  of  the  Code  as  a 
qualified  trust  under  section  401(a)  of 
the  Code. 

2.  Pursuant  to  a  written  investment 
management  agreement  entered  into 
with  the  trustees  of  the  Fund,  Schroder 
serves  as  the  investinent  manager  for 
the  Fund.  Schroder  is  an  unincorporated 
joint  venture  formed  by  Argyle  Advisory 
Corporation  (Argyle),  Braeswood 
Advisory  Corporation  (Braeswood)  and 
Schroder  Real  Estate  Corporation. 
Argyle.  which  is  wholly-owned  by 
Norman  L.  Peck,  and  Braeswood,  which 
is  wholly-owned  by  Charles  Grossman, 
together  own  a  fifty  percent  interest  in 
Schroder  and  are  the  managing  partners 
of  the  joint  venture.  Schroder  Real 
Estate  Corporation,  which  is  wholly- 
owned  by  J.  Henry  Schroder  Wagg  &  Co. 
Limited,  owns  a  fifty  percent  interest  in 
Schroder.  Schroder  succeeded  to  the 
business  and  assets  of  Schroder  Real 


Estate  Corporation  upon  its  formation  in 
1984.  Schroder  is  an  investment  adviser 
registered  under  the  Investment 
Advisers  act  of  1940,  and  has  its 
principal  office  at  437  Madison  Avenue 
New  York.  New  Yoric.  Schroder 
(including  the  predecessor  business 
conducted  by  Schroder  Real  Estate 
Corporation  prior  to  the  formation  in 
1984  of  Schroder)  has  been  engaged  in 
the  acquisition  and  management  of  U.S. 
real  estate  on  behalf  of  non-institutional 
clients  since  1972,  and  on  behalf  of 
institutional  pension  fund  investors 
since  1975.  Schroder  expects  to  provide 
property  acquisition,  maintenance  and 
repair,  rent  collection,  bookkeeping, 
lease  negotiation,  mortgage  brokerage 
and  other  related  management  services 
to  the  Fund  through  an  afficilate  but       ' 
may  at  its  own  expense  retain  unrelated 
property  management  companies.  The 
trustees  (the  Trustees)  of  the  Fund  are 
Charles  Grossman,  Norman  L  Peck, 
Mark  Peskin.  John  E.  Emmanuel  and 
Linda  F.  Wooldrige.  The  Trustees  are 
officers  or  employees  of  Schroder.  The 
Trustees  will  not  be  compensated  by  the 
Fund. 

3.  Interests  in  the  Fund  will  be  offered 
pursuant  to  an  offering  memorandum 
(the  Memorandum)  which  desaibes  the 
management,  operation,  investment 
objectives  and  income  tax  consequences 
of  the  Fund  and  compensation  to  be 
paid  to  Schroder  as  investment 
manager.  Units  of  beneficial  interest  in 
the  Fund  (Units)  are  offered  for  a  price 
of  $100,000,  with  a  minimum 
subscription  by  an  investor  of  $2  million 
or  20  units.  No  Participating  Plan  may 
contribute  more  than  ten  percent  of  Uie 
fair  market  value  of  its  assets  to  the 
Fund,  nor  may  a  Participating  Plan  make 
a  contribution  which  would  result  in 
such  Participating  Plan's  holding  an 
interest  in  the  Fund  exceeding  one-third 
\  (33V^%)  of  the  fair  market  value  of  the 
Fund  or  $25,000,000,  whichever  is 
greater,  unless  the  Trustees  and 
Participating  Plans  holding  a  majority  of 
the  then  outstanding  Units  (or 
subscriptions  for  such  Units)  otherwise 
consent.  After  a  Participating  Plan 
makes  an  initial  acquisition  of  Units  in 
the  Fund,  no  additional  contributions 
are  required.  No  contiibutions  to  the 
Fund  will  be  accepted,  and  no  Units  will 
be  issued,  until  prospective  Participating 
Plans  have,  executed  subscription 
agreements,  on  or  before  April  1,1987. 
subscribing  to  at  least  $75,000,000  worth 
of  Units.  TTie  Trustees  currentiy 
anticipate  that  they  will  close  die  Fund 
to  additional  commitments  to  contribute 
to  the  Fund  when  the  aggregate 
commitments  reach  $180,000,000  or 
February  1. 1988,  whichever  is  eariier. 


The  Trustees  currenUy  anticipate  that 
aU  acquisitions  of  real  property  and 
interests  therein  by  the  Fund  will  be 
closed  not  later  dian  16  months  after  die 
Fund  is  closed  to  additional 
commitments  to  contribute  to  the  Fund. 
Neither  the  Units  nor  any  interest 
therein  may  be  resold,  transferred, 
assigned,  or  otherwise  disposed  of  or 
encumbered  by  Participating  Plans,  as 
required  by  Rev.  Rul.  81-100. 

4.  The  decision  of  any  plan  to  invest  in 
the  Fund  will  be  made  by  fiduciaries  of 
that  plan.  The  Trustees  may  reject  a 
subscription  for  any  reason.  The 
applicant  states  that  none  of  the 
individual  Trustees  of  the  Fund,  nor  any 
of  the  employees,  officers,  directors  or 
shareholders  of  Schroder  or  its  affiliates 
will  exercise  any  discretionary  authority 
over  or  otherwise  participate  in  the 
decision  of  any  plan  to  invest  in  the 
Fund.  Similarly,  none  of  die  individual 
Trustees  of  the  Fund,  nor  any  of  the 
employees,  officers,  directors  or 
shareholders  of  Schroder  or  its  affiliates 
will  serve  as  a  director  or  officer  of  any 
sponsor  of  any  Participating  Plan. 

In  connection  with  the  proposed 
exemption  for  the  purchase  and  sale  of 
Units  in  the  Fund,  the  applicant 
represents  that  Schroder  or  its  affiliates 
may  act  as  an  investment  adviser  or 
investment  manager  with  respect  to 
portions  of  the  assets  of  plans  that  may 
become  Participating  Plans  and  may  on 
occasion  be  retained  by  such  plans  to 
provide  services  with  respect  to  specific 
real  estate  investments  made  by  die 
plans.  Howeveri^  the  applicant 
represents  further  that  assets  of  plans 
for  which  Schroder  or  any  of  its 
affiliates  acts  as  investment  adviser  or 
investor  manager  or  otherwise  subject 
to  the  investment  discretion  of  Schroder 
or  any  of  its  affiliates  will  not  be  eligible 
for  investment  in  the  Fund.  In  addition, 
Schroder  expects  to  engage  in  normal 
marketing  and  promotional  activity  in 
connection  with  the  Fund,  but  it  will  not 
recommend  investment  therein  of  plan 
assets  with  respect  to  which  it  acts  as 
an  investment  adviser  or  investment 
manager.* 


*  To  the  extent  that,  in  the  ordinary  course  of 
business,  Schroder  or  any  of  its  affiliates  provides 
"investinent  advice"  to  a  Participating  Plan  within 
the  meaning  of  regulation  29  CFR  2510.3- 
21(c)(l)(ii)(B)  and  recommends  an  invesmtent  of  the 
plan's  assets  in  the  Fund,  the  presence  of  an 
unrelated  second  fiduciary  acting  on  the  consultant/ 
investinent  adviser's  recommendations  on  behalf  of 
the  plan  is  not  sufTicient  to  Insulate  the  advisers 
from  fiduciary  liability  under  section  40e(b)  of  the 
Act.  (See  Advisory  Opinions  84-03A  and  S4-04A. 
issued  by  the  Department  on  Janaury  4, 1984.)  The 
Department  is  unable  to  conclude  that  fiduciary  self 
dealing  of  this  type  (if  present]  is  in  the  interests  or 
protective  of  plans  and  their  participants  and 
beneficiaries  and,  accordingly,  has  limited 


5.  The  Trustees  may  terminate  or 
liquidate  the  Fund  at  any  time.  The  Fund 
will  terminate  if  Participating  Hans 
representing  more  than  two-thirds 
(66%%)  of  the  Units  of  the  Fund  dien 
outstanding  vote  in  favor  thereof. 

The  Trustees  and  Schroder  currendy 
anticipate  that  if  the  Fund  has  not 
previously  been  terminated  and  its 
assets  liquidated,  Schroder  will  begin 
liquidating  the  Fund's  assets  after  the 
eleventh  anniversary  of  the  date  of  the 
closing  of  the  last  aquisition  of  real 
property  or  interest  therein  by  the  Fund. 
Schroder  currendy  believes  that 
property  sales  may  commence  as  early 
as  during  the  fourth  year  following  the 
date  of  the  closing  of  the  last  acquisition 
of  real  property  or  interest  therein  by 
the  Fund  once,  in  its  judgment  a 
property's  sales  value  has  been 
maximized.  The  Trustees  and  Schroder 
currendy  anticipate  that  all  real 
property  interests  held  by  die  Fund  will 
be  sold  within  fifteen  (15)  years  of  the 
closing  of  its  final  real  property 
investment,  although  such  period  may 
be  extended  upon  the  recommendation 
of  Schroder.  Property  interests  will  be 
sold  pursuant  to  an  orderly  liquidation 
(which  currenUy  is  not  expected  to 
require  more  than  three  years  to 
accomplish]  with  appropriate  reserves 
maintained  for  existing  and  potential 
Fund  obligations. 

6.  The  Fimd  is  "closed-end"  and, 
except  in  extraordinary  circumstances, 
Schroder  will  not  consider  any  request 
by  a  Participating  Plan  to  redeem  any  of 
the  Units  such  Participating  Plan  may 
hold  before  the  expiration  of  the  four 
year  period  beginning  on  the  date  of  the 
closing  of  the  last  acquisition  of  real 
property  or  interst  herein  by  the  Fund.  A 
Participating  Plan  may,  at  any  time  after 
the  expiration  of  the  four-year  period, 
request  redemption  of  all  or  any  number 
of  its  Units.  Redemption  requests  will  be 
considered  on  any  quarterly  valuation 
date.  Schroder  is  authorized,  but  is  not 
required,  to  sell  one  or  more  assets  of 
the  Fund  in  order  to  satisfy  any 
redemption  request.  Redemption  of  units 
is  required  if  a  Participating  Plan  loses 
its  tax-exempt  status  imder  section 
501(a)  of  the  Code  as  part  of  a  qualified 
pension  or  profit-sharing  plan  under 
section  401(a)  of  the  Code  or  if  a 
governmental  plan  or  governmental  unit 
is  determined  no  longer  to  be  a 
"governmental  plan"  within  the  meaning 
of  section  414(d)  of  the  Code  or  no 
longer  holds  Units  for  use  in  satisfying 
an  obligation  to  provide  a  benefit  under 
a  governmental  plan,  or  otherwise  fails 


exemptive  relief  for  the  acquisition  or  sales  of  Units 
In  the  Fund  to  section  40e(a)  violations  only. 
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to  qualify  as  a  Participating  Plan.  The 
Adviser  may  also  require  the 
redemption  of  a  Participating  Plan's 
Units  if  its  contined  participation  in  the 
Fund  would  result  in  the  Fund  engaging 
in  a  transaction  that  is  prohibited  by  the 
provisions  of  the  Act  or  other  applicable 
law. 

Redemptions  will  be  made  only  out  of 
funds  which  are  not  committed  or 
necessary  for  Fund  investments,  to  meet 
Fund  expenses  or  otherwise  available 
for  distribution.  Upon  receipt  of  a 
redemption  request  Schroder  may  offer 
the  Units  with  respect  to  which  a 
redemption  has  been  requested  for  sale 
to  other  Participating  Plans  or  to 
prospective  investors  in  the  Fund  As 
soon  as  practicable  after  the  quarterly 
valuation  date  as  of  which  a 
Participating  Plan  has  requested  the 
redemption  of  its  Units,  the  Trustees  will 
pay  to  the  redeeming  Participating  Plan 
90%  of  the  Units  value  of  the  Units  being 
redeemed.  In  order  to  protect  the 
interests  of  non-redeeming  Participating 
plans  from  any  uncertainty  inherent  in 
the  determination  of  property  values 
and.  therefore.  Unit  values,  the  Trustees 
will  withhold  from  the  distribution  any 
pay  into  a  special  redemption  account 
maintained  by  the  Fund  an  amount 
equal  to  10%  of  the  Unit  value  of  the 
Units  being  redeemed  (the  Deferred 
Redemption  Amount).  The  Trustees  will 
invest  the  Deferred  Redemption 
Amounts  held  from  time  to  time  in  the 
special  redemption  account  in  short- 
term  money-market  instruments,  the  pro 
rata  earnings  from  which  instruments 
will  be  added  to  each  Deferred 
Redemption  Amount  and  held  in  such 
special  account.  Upon  the  termination 
and  liquidation  of  the  Fund,  the  Deferred 
Redemption  Amount  (including  earnings 
thereon,  but  less  the  fee  and  expenses 
paid  with  respect  to  such  amount]  will 
be  paid  to  the  redeeming  Participating 
Plan  to  which  such  amount  relates  if  and 
to  the  extent  that  more  than  90%  of  the 
aggregate  Unit  value  of  all  Units  of  the 
Fund  held  by  Participating  Plans  as  of 
the  valuation  date  immediately 
succeeding  the  date  written  notice  of  the 
redemption  to  which  the  Deferred 
Redemption  Amount  relates  is  received 
by  the  Trustees  has  been  realized  by  the 
Fund  upon  the  sale  of  its  assets.  Any 
portion  of  any  Deferred  Redemption 
Amount  which  is  not  required  to  be  paid 
over  to  a  redeeming  Participating  Plan 
will  be  held  as  part  of  the  assets  of  the 
Fund  for  the  benefit  of  other 
Participating  Plans. 

7.  The  Fund  will  maintain  such 
reserves  as  Schroder  deems  appropriate. 
These  reserves,  along  with  any 
subscription  proceeds  not  immediately 


used  to  acquire  real  estate  will  be 
temporarily  invested  in  cash  equivalents 
and  money  market  instruments, 
including  but  not  limited  to,  certificates 
of  deposit,  commercial  paper,  short-term 
government  obligations,  savings 
accoiuits,  bankers  acceptances,  master 
notes,  and  any  registered  investment 
companies  or  collective  or  common 
investment  funds  which  invest  in  any  of 
the  foregoing  within  the  discretion  of 
Schroder. 

8.  Pursuant  to  applicable  Fund 
documents,  Schroder  as  investment 
manager  will  receive  a  single  fee  based 
on  the  net  value  of  the  Fund's  assets  for 
the  management  of  the  assets  of  the 
Fund.  Schroder  will  also  be  reimbursed 
by  the  Fund  for  all  direct  expenses 
properly  and  actually  incurred  by  it  and 
the  Trustees  in  connection  with  the 
performance  of  certain  property 
management  and  related  services  with 
respect  to  the  Fund,  including  leasing 
commissions  and  other  expenses  for 
managing  and  leasing  services,  such  as 
expansion,  operation,  disposition  and 
ownership  of  real  estate  interests  or 
mortgage  loans  or  other  property  and  in 
maintaining  and  managing  real  estate 
equity  interests. 

9.  Because  each  Participating  Plan  will 
incorporate  as  part  of  such  plan  the 
terms,  provisions,  and  conditions  of  the 
Fund  agreement,  the  Fund  will  occupy  a 
position  equivalent  to  the  trust  created 
under  such  Participating  Plan. 
Accordingly,  pursuant  to  Revenue 
Ruling  81-100,  it  is  the  position  of  the 
Department  that  a  "party  in  interest"  as 
defined  in  the  Act,  or  a  "disqualified 
person"  as  defined  in  the  Code,  with 
respect  or  disqualified  person  with 
respect  to  the  Fund.  Thus,  a  fransaction 
between  such  party  and  the  Fund  may 
be  viewed  as  a  prohibited  transaction  as 
described  in  section  406(a]  of  the  Act. 
section  4975(c)  of  the  Code,  or  both. 

The  applicant  represents  that  if  the 
Fund  is  unable  to  enter  into  transactions 
with  certain  persons  because  such 
persons  are  parties  in  interest  with 
respect  to  a  Participating  Plan,  the 
Fund's  ability  to  make  its  investments 
prudentiy  and  conduct  its  operations 
solely  for  the  benefit  of  the  Participating 
Plans  will  be  unduly  restricted.  In 
addition,  the  purchase  and  sale  of  units 
of  participation  in  the  Fund  may  be 
considered  a  prohibited  sale  or  transfer 
of  assets  between  a  Participating  Plan 
and  the  Trustees  that  is  not  exempted 
by  operation  of  the  statutory  exemption 
provided  in  section  408(b)(8)  of  the  Act 
because  the  Funds  i^  not  maintained  by 
a  bank  or  an  insurance  company. 

10.  The  applicant  requests  prospective 
exemptive  relief  for  many  of  those 


classes  of  transactions  between  the 
Fund  and  certain  parties  in  interest 
which  were  afforded  exemptive  relief  in 
PTE  80-51.  The  applicant  proposes  that 
such  classes  of  transactions  be  subject 
to  similar  conditions,  limitations,  and 
restrictions  as  those  delineated  with 
respect  to  those  transactions  afforded 
exemptive  relief  in  PTE  80-51. 

11.  The  Trustees  expect  to  retain  Price 
Waterhouse  &  Co.  to  serve  as  the 
independent  certified  public 
accountants  for  the  Fund.  Within  120 
days  after  the  end  of  each  fiscal  year,  a 
report  containing  a  balance  sheet,  profit 
and  loss  statement  and  a  statement  of 
net  asset  value  as  of  the  end  of  the  year 
will  be  distributed  to  all  Participating 
Plans.  Participating  Plans  will  also 
receive  statements  of  (a)  all  fees  paid  to 
Schroder  and  (b)  all  distributions  and 
investments  made  during  the  year. 

Participating  Plans  will  also  receive 
quarterly  unaudited  reports  of  the  Fund 
which  summarize  operations,  provide 
unit  valuations  and  include  operating 
statements  and  statements  of  financial 
condition. 

Appraisals  of  all  interests  in  real 
property  owned  directly  or  indirectly  by 
the  Fund  will  be  made  at  least  once 
each  year  by  independent  appraisers 
and  such  appraisals  will  be  made 
available  to  Participating  Plans  upon 
request.  All  Fund  records  maintained 
pursuant  to  the  Declaration  of  Group 
Fund  will  be  available  for  inspection  by 
any  Participating  Plan  at  reasonable 
times  during  usual  business  hours. 

12.  In  summary,  the  applicant 
represents  that  the  proposed  exemption 
for  certain  transactions  between  the 
Fund  and  certain  parties  in  interest' 
satisfies  the  criteria  of  section  408(a)  of 
the  Act  because:  (a)  The  proposed 
exemption  would  allow  the  Fund  to 
enter  into  transactions  which,  although 
prohibited,  ar  necessary  for  the  Fund  to 
make  its  investments  prudently  and 
conduct  its  operations  solely  for  the 
benefit  of  its  Participating  Plans  and 
their  participants  and  beneficiaries;  (b) 
the  proposed  exemption  would  only 
apply  to  various  classes  of  prohibited 
transactions  which  were  afforded  relief 
in  PTE  80-51  and  would  be  subject  to 
similar  conditions,  limitations  and 
restrictions  as  those  delineated  with 
respect  to  those  fransactions  afforded 
exemptive  relief  in  PTE  80-51;  and  (c) 
independent  fiduciaries,  unrelated  to  the 
Fund,  the  Trustees,  the  investment 
manager  or  any  other  related  party,  will 
maintain  complete  discretion  with 
respect  to  investment  of  the 
Participating  Plan's  assets  in  the  Fund. 

For  Further  Information  Contact:  Mr. 
David  Lurie  of  the  Department, 


'  telephone  (202)  523-8871.  (this  is  not  a 
toll-free  number.) 

Cornelius  C.  Rose  Associates.  Inc. 
Defined  Benefit  Pension  Plan  (the 
Pension  Plan),  Cornelius  C  Rose 
Associates,  Inc.  Employee  Target 
Benefit  Plan  and  Trust  (the  Target  Plan), 
and  Cornelius  C.  Rose  Associates,  Inc. 
Profit  Sharing  Plan  (the  Profit  Sharing 
Plan;  collectively,  the  Plans)  Located  in 
Hanover.  New  Hampshire 

(Application  Nos.  0-7480  thru  D-7482] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  «nder  the 
authority  of  section  4975(c)(2)  of  the 
Code  and  in  accordance  with  the 
procedures  set  forth  in  ERISA  Procedure 
75-1  (40  FR  18471.  April  28. 1975).  If  the 
exemption  is  granted  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)(A)  through  (E)  of  the  Code 
shall  not  apply  to  sales  (the  Sales)  of 
certain  securities  made  to  the  Plans  on 
November  22  and  December  30, 1982, 
and  on  March  24. 1983,  by  Cornelius  C. 
Rose  (Mr.  Rose),  a  disqualified  person 
with  respect  to  the  Plans,  to  the  extent 
that  the  aggregate  values  of  the 
securities  sold  to  each  of  the  Plans  did 
not  exceed  25  percent  of  the  total  assets 
of  each  of  the  Plans  on  the  dates  of  the 
respective  Sales,  and  also,  provided  that 
the  terms  of  the  Sales  were  not  less 
favorable  to  the  Plans  than  terms 
obtainable  in  arm's-length  fransactions 
with  unrelated  parties. 

Effective  Date:  If  granted,  this 
exemption  will  be  effective  November 
22  and  December  30. 1982,  and  March 
24, 1983.  the  dates  the  securities  were 
sold  to  the  Plans  as  described  in  this 
proposed  exemption. 

Summary  of  Facts  and  Representations 

1.  The  Plans  consist  of  two  defined 
contribution  plans  and  one  defined 
benefit  plan.  The  defined  contribution 
plans  were  estabhshed  during  1974  and 
terminated  during  1977.  On  June  19, 
1978,  the  Internal  Revenue  Service 
issued  to  each  of  the  terminated  plans 
favorable  determination  letters 
regarding  the  terminations.  Each  of  the 
trusts  for  the  defined  contribution  plans 
has  been  continuously  maintained  since 
the  termination.  On  the  dates  of  the  first 
Sales,  the  assets  of  the  Target  Plan 


totalled  approximately  $100,230  and  the 
assets  of  the  Profit  Sharing  Plan  totalled 
approximately  $51,047.  During  1981  the 
Pension  Plan  was  established  as  a 
defined  benefit  plan  to  replace  the  two 
terminated  defined  contribution  plans. 
On  the  dates  of  the  Sales,  the  assets  of 
the  Pension  Plan  totalled  approximately 
$1,362,862.  In  addition  to  the  Securities, 
the  assets  of  the  Plans  consist  of  U.S. 
Treasury  Bills  and  small  cash  positions. 
Mr.  Rose  is  the  sole  participant  and  only 
trustee  of  the  Plans.  He  is  also  the  sole 
owner  of  the  sponsor  of  the  Plans, 
Cornelius  C.  Rose  Associates,  Inc.  (the 
Employer).' 

2.  The  Employer,  which  is  solely 
owned  by  Mr.  Rose  and  has  no  other 
employees,  is  a  consulting  firm  that 
renders  advice  to  clients  for  a  fee  with 
respect  to  economic  frends,  liability 
management  sfrategy,  real  estate  market 
sfrategy  and  management  practices. 
Neither  Mr.  Rose  nor  the  Employer 
provides  advice  or  services  to  employee 
benefit  plans.  One  of  those  persons 
receiving  advice  from  the  Employer  is    - 
Mortgage  Growth  Investors  (MGI).  a 
Massachusetts  Trust,  which  has  its 
Common  Shares  fraded  on  the  American 
Stock  Exchange.  On  March  1. 1982.  MGI 
had  2,926.455  of  its  Common  Shares 


outstanding  and  by  March  2, 1984,  the 
number  of  outstanding  Common  Shares 
had  increased  to  4,170,941.  Mr.  Rose,  in 
addition  to  his  relationship  with  the 
Employer,  has  served  as  an  officer  and/ 
or  director  of  several  financial 
organizations,  including  MGI.  In  his 
capacity  as  Chairman  of  the  Board  of 
Trustees  and  as  one  of  the  Trustees  of 
MGI,  Mr.  Rose  was  granted  numerous 
options  to  acquire  MCI  Common  Shares. 
During  1979  and  1982.  Mr.  Rose 
exercised  some  of  these  options  and 
acquired  45,400  Common  Shares  of  MGI 
(the  Securities). 

3.  After  consulting  with  his  accountant 
and  tax  advisor,  and  also,  after 
receiving  assistance  from  his  lawyer. 
Mr.  Rose  sold  the  Securities  in  private 
placements  as  restricted  stock  pursuant 
to  section  4  of  the  Securities  Act  of  1933 
for  various  prices  on  three  different 
dates  to  the  Plans  for  a  total  purchase 
price  of  $478,050.  Some  of  the  sales 
fransactions  were  made  by  Mr.  Rose 
extending  credit  to  the  Plans.  All 
extensions  of  credit  to  the  Plans  in 
connection  with  the  sales  fransactions 
have  been  repaid  in  full.*  Although  the 
transactions  were  structured  in 
accordance  with  recommendations 


'  Since  Mr.  Rose  is  the  only  participant  of  the 
Plans  and  sole  owner  of  the  Employer,  there  is  no 
jurisdiction  under  Title  I  of  the  Act  pursuant  to  29 
CFR  2S10.3-3(b).  However,  there  is  jurisdiction 
under  Title  11  of  the  Act  pursuant  to  section  4975  of 
the  Code. 


'  Repayment  schedule: 


Sates  to 

Date 

Number  ot 
shares 

Total  price 

Aggregate 

percentage  of 

the  ptan  assets 

used 

The  pension  plan 

11/22/82 
12/30/62 
3/24/83 
(3/24/63) 
11/22/82 
12/30/62 
(12/30/82) 
11/22/62 
12/30/62 

6.000 

8.000 

16,095 

(25,040) 

1.000 

263 

(1.000) 

1.000 

1.000 

S80.000 

84.000 

173.021.25 

(273.000) 

10.000 

2.768 

(10.500) 

10.000 

10.500 

5.87 

12.03 

25.00 

(32.43) 

-      19.58 

25.00 

(40.15) 

998 

20.46 

The  profit  sharing  plan 

The  target  plan 

*^ iS^!^l^^^^^^  ^^^  ^°"^  ^30  was  tiled  with  the  Internal  Revenue  Service  on  August  13 
1886,  reporting  the  Sales  and  extensions  of  credit,  and  paying  the  excise  tax  on  extensions  of  credit  and 
on  ttjOTe  portions  of  the  Sales  which  exceeded  25  percent  of  the  assets  of  the  Plans.  To  the  extent  that 
exempttjre  rehef  w  not  provided  herein,  as  represented  by  the  figures  enclosed  »«th  brackets  (  ).  the 
i?IffSS2',T^  ^  corrected"  within  the  nwaning  ol  section  4975(f)(5)  ol  the  Code,  Temp  Treas.  Reg. 
9  141.4975-13,  and  Treas.  Reg.  S 53^94l(e)-1  wHhin  80  days  of  the  grant  of  this  propo^  exemption. 


18928 


Federal  Reeister  /  Vol.  53.  No.  101  /  Wednesday.  Mav  25.  1968  /  Notices 


Federal  Register  /  Vol.  53,  No.  101  /  Wednesday.  May  25.  1988  /  Notices 


IfKIM 


18928 Federal  Register  /  Vol.  53.  No.  101  /  Wednegday.  May  25.  1968  /  Notices 


Federal  Register  /  Vol.  53.  No.  101  /  Wednesday.  May  25,  1988  /  Notices 


18929 


furnished  by  his  advisors,  neither  his 
accountant  and  tax  advisor  nor  his 
lawyer  informed  N4r.  Rose  that  the  Sales 
were  prohibited  transactions  under  the 
Code.  Since  the  Securities  were 
"restricted  stock,"  the  purchase  price  of 
the  Securities  for  the  Sales  was 
determined  by  discounting  the 
respective  daily  closing  prices  as 
reported  by  the  American  Stock 
Exchange.  The  discount  was  determined 
in  accordance  with  advice  provided  by 
Allen  &  Company,  Incorporated,  a 
financial  institution  in  New  York,  and 
confirmed  by  Leventhol  &  Horwarth. 
certified  public  accountants. 

4.  Mr.  Rose  represents  that  he  did  not 
discover  that  the  Sales  were  prohibited 
by  the  Code  until  the  spring  of  1985 
when  he  proposed  additional  sales  of 
his  securities  to  the  Plans.  He  was 
initially  advised  that  the  additional 
sales  were  permissible,  but  was  later 
informed  that  such  sales  might  be 
prohibited  transactions  and  he 
abandoned  his  plans  for  such  sales.  Mr. 
Rose  was  also  concerned  about  the 
Sales  which  had  already  taken  place, 
and  in  October  1965consu]ted  with  his 
present  legal  couns«fl.  He  was  then  made 
aware  for  the  first  time  of  his  violation 
of  the  prohibited  transaction  provisions 
of  the  Code  and  filed  an  application  for 
exemption  shortly  thereafter.  { 

5.  In  summary,  the  applicant 
represents  that  the  transactions 
involving  the  Sales  satisfy  the  statutory 
criteria  for  an  exemption  under  section 
4975  of  the  Code  because  (a)  Mr.  Rose 
was  the  only  person  affected  by  the 
Sales  and  he  caused  the  Sales  to  be 
consummated;  (b)  no  commissions  or 
other  fees  were  incurred  by  the  Plans 
from  the  Sales;  (c)  the  Sales  were 
conducted  upon  advice  from 
professionab  who  failed  to  advise  Mr. 
Rose  of  the  prohibited  nature  of  the 
transactions;  (d)  upon  expiration  of  the 
restrictions  theSecurities  would  be 


freely  marketable  and  could  be  disposed 
of  at  any  time  by  the  Plans  through  the 
facilities  of  the  American  Stock 
Exchange;  and  (e)  the  Plans  paid  no 
more  than  fair  market  value  for  the 
Securities. 

Notice  to  Interested  Persons:  Because 
Mr.  Rose  is  the  sole  participant  of  the 
Plan  and  is  the  only  shareholder  of  the 
Employer,  it  has  been  determined  by  the 
Department  that  there  is  no  need  to 
distribute  the  notice  of  pendency  to 
interested  persons.  Comments  and 
requests  for  a  hearing  must  be  received 
by  the  Department  within  30  days  of  the 
date  of  publication  of  this  notice  of 
proposed  exemption. 

For  Further  Information  Contact:  Mr. 
C.E.  Beaver  of  the  Department, 
telephone  (202)  523-8881.  (This  is  not  a 
toll-free  number.) 

General  InformatioD 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve  a 
fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 


(2)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and/or  section  4975(c)(2)  of  the  Code, 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan;  and 

(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and/or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction. 

(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete,  and 
that  each  application  accurately 
describes  all  material  terms  of  the 
transaction  which  is  the  subject  of  the 
exemption. 

Signed  at  Washington.  DC  this  12th  day  of 
May.  1988. 

Robert  |.  Doyle. 

Acting  Associate  Director,  Regulations  and 
Interpretations.  Pension  and  Welfare  Benefits 
Administration.  U.S.  Department  of  Labor. 
[PR  Doc.  88-11058  Filed  5-24-88: 8:45am) 

BILUNQ  COOC  4S10-M-M 


(Application  No.  O-7068] 

Withdrawal  of  tiM  Proposed     , 
Exemption  Involving  First  Atlanta 
Corp.  Retirement  Plan  (the  Plan); 
Atlanta,  GA 

In  the  Federal  Register  dated  March 
18, 1988  (53  FR  9007),  the  Department  of 


Labor  published  a  notice  of  proposed 
exemption  from  the  prohibited 
transaction  restrictions  of  the  Employee 
Retirement  Income  Security  Act  of  1974 
and  from  the  sanctions  resulting  from 
the  application  of  section  4975  of  the 
Internal  Revenue  Code  of  1988.  The 
notice  of  proposed  exemption  concerned 
the  prospective  contribution  to  the  Plan 
of  certain  real  property  located  in  Fulton 
County,  Georgia  by  First  Atlanta 
Corporation,  the  Plan  sponsor  and  a 
party  in  interest  with  respect  to  the  Plan. 

By  letter  dated  April  5. 1988.  the 
applicant  has  requested  that  the 
exemption  application  be  withdrawn. 

Accordingly,  the  notice  of  profxned 
exemption  is  hereby  withdrawn. 

Signed  at  Washington.  DC  this  19th  day  of 
May.  1988. 

Robert ).  Doyle, 

Acting  Associate  Director  for  Regulations  and 
Interpretations.  Pension  and  Welfare. 
Benefits  Administration,  US.  Department  of 
Labor. 

|FR  Doc  88-11664  Filed  5-24-88;  &45  am] 

BILLING  CODE  4S10-M-« 

(Application  No.  0-713S  et  al.| 

Proposed  Exemptkm^  Quevado 
Properties.  Ltd.  etaL 

agency:  Pension  and  Welfare  Benefits 

Administration,  Labor. 

action:  Notice  of  proposed  exemptions. 

summary:  This  docnment  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department] 
of  proposed  exemptions  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or  the 
internal  Revenue  Code  of  1954  (the 
Code). 

Written  Comments  and  Hearing 
Requests 

All  interested  persons  are  invited  to 
submit  written  comments  or  requests  for 
a  hearing  on  the  pending  exemptions, 
unless  otherwise  stated  in  the  Notice  of 
Pendency,  within  45  days  from  the  date 
of  publication  of  this  Federal  Register 
Notice.  Comments  and  requests  for  a 
hearing  should  state  the  reasons  for  the 
writer's  mterest  in  the  pending 
exemption. 

address:  All  written  conunents  and 
requests  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Pension 
and  Welfare  Benefits  Administration. 
Office  of  Regulations  and 
Interpretations,  Room  N-560g,  U.8. 
Department  of  Labor.  200  Constitution 
Avenue,  NW.,  Washington.  DC  20210. 
Attention:  Application  No.  stated  in 


each  Notice  of  Pendency.  The 
applications  for  exemption  and  the 
comments  received  will  be  available  for 
public  inspection  in  the  Public 
Documents  Room  of  Pension  and 
Welfare  Benefit  Programs,  U.S. 
Department  of  Labor,  Room  N-4677,  200 
Constitution  Avenue,  NW..  Washington. 
DC202ia 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemptions 
will  be  provided  to  all  interested 
persons  in  the  manner  agreed  upon  by 
the  applicant  and  the  Department  within 
15  days  of  the  date  of  publication  in  the 
Fi^aeral  Register.  Such  notice  shall 
^Hiiclude  a  copy  of  the  notice  of  pendency 
of  the  exemption  as  published  in  the 
Federal  Rej^er  and  shall  inform 
interested  persons  of  their  right  to 
comment  and  to  request  a  hearing 
(where  appropriate). 
SUPPLEMEMTARV  FORMATION:  The 
proposed  exemptions  were  requested  in 
applications  filed  pursuant  to  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
ERISA  Procedure  75-1  (40  FR  18471. 
April  28. 1975).  Effective  December  31. 
1978.  section  102  of  Reorganization  Plan 
No.  4  of  1978  (43  FR  47713.  October  17. 
1978)  transferred  the  authority  of  the 
Secretary  of  the  Treasury  to  issue 
exemptions  of  tlie  type  requested  to  tiie 
Secretary  of  Labor.  Therefore,  these 
notices  of  pendency  are  issued  solely  by 
the  DepartBient 

The  applications  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
summarized  below.  Interested  persons 
are  referred  to  tiie  applications  on  file 
with  the  Department  for  a  complete 
statement  of  the  facts  and  « 

represoitations. 

Quevado  Properties,  Ltd.  (Quevado) 
Located  in  Tyler,  TX 

(Application  No.  D-7138) 
Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471,  April  28. 1975).  If  the  exemption 
is  granted  the  restrictions  of  section 
406(bKl)  and  406(b)(2)  of  the  Act  and 
the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)(E)  of  the 
Code  shall  not  apply  to  the  payment  of 
an  investment  management  fee  to  the 
general  partner  of  Quevado.  a  limited 


partnership  in  wliich  employee  benefit 
plans  may  invest  in  connection  «vith  the 
investment  by  Quevado  in  a  particular 
parcel  of  unimproved  real  property. 

Summary  of  Facts  and  Representations 

1.  Quevado  is  a  proposed  Texas 
limited  partnership.  Charles  H. 
Featherston.  an  individual,  is  the 
proposed  sole  general  partner  (the 
General  Partner).  Limited  partnership 
interests  (Interests)  in  Quevado  will  be 
offered  as  an  investment  to  employee 
benefit  plans  (Plans)  as  defined  in 
section  3(3)  of  the  Act.  The  purpose  of 
Quevado  will  be  to  purchase,  own, 
promote  and  sell  one  parcel  of 
unimproved  real  estate  located  at  the 
proposed  intersection  of  State  Highway 
155  and  the  proposed  Outer  Loop  323  in 
Smith  County,  Texas  (the  Property). 
Quevado  wiU  have  a  term  of  no  more 
than  20  years. 

2.  Interests  will  be  offered  to  a  Plan 
only  if  immediately  after  such  an 
investment,  the  Plan  will  hold  no  more 
than  one-third  of  its  assets  in  real 
property  generally  and  no  more  than 
10%  of  its  assets  in  Quevado.  The 
trustee  of  each  Plan  who  will  decide 
whether  to  invest  in  Quevado  will  be 
independent  and  unrelated  to  the 
General  Partner. 

3.  Quevado  will  be  capitalized 
initially  in  the  amount  of  $500,000,  all  to 
be  contributed  by  the  limited  partners. 
There  will  be  Id  interests  in  Quevado, 
therefore,  each  Interest  purchased  by  a 
Plan  will  require  a  contribution  of 
$31,250.  The  limited  partners  shall  not 
be  required  to  make  any  future  capital 
contributions.  However,  with  the  prior 
written  approval  of  at  least  51%  in 
interest  of  the  limited  partners,  the 
General  Partner  may  assess  the  limited 
partners  for  legal,  accounting,  insurance, 
promotional,  marketing  or  other 
expenses  reasonably  related  to  the 
business  of  Quevado  in  an  amount  not 
to  exceed  a  total  of  $25,00a  or  $1,562.50 
per  Interest  The  General  Partner  shall 
be  required  to  make  future  capital 
contributions  as  may  be  necessary  to 
accomplish  the  purposes  of  Quevado  or 
to  satisfy  the  Uability  of  Quevado.  Any 
such  capital  contributions  by  the 
General  Partner  shall  not  increase  the 
General  Partner's  share  of  the  profits, 
losses  and  distributions  of  Quevado  and 
shall  not  be  considered  a  loan  to 
Quevado. 

4.  Within  60  days  after  the  end  of  each 
fiscal  year  of  Quevado.  the  General 
Partner  shall  cause  to  be  prepared  and 
distributed  to  each  limited  partner  with 
respect  to  the  business  of  Quevado  for 
that  fiscal  year  (a)  an  unaudited  balance 
sheet  (b)  an  unaudited  income 
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statement  (c)  a  federal  income  tax 
return,  (d)  the  General  Partner's  analysis 
of  market  conditions  affecting  the 
current  value  of  the  Property,  (e)  a 
summary  of  the  General  Partner's 
services  rendered  to  Quevado  and  [f]  an 
independent  appraisal  of  the  current 
value  of  the  Property.  In  addition,  the 
General  Partner  shall  at  all  times  have 
the  duty  to  promptly  notify  each  limited 
partner  of  any  circumstances  or 
occurrence  which  results,  or  which 
could  reasonably  be  expected  to  resuh, 
in  a  material  reduction  in  the  value  of 
the  Property. 

5.  The  General  Partner  shall  have 
exclusive  authority  and  responsibility  to 
manage  Quevado.  However,  the  General 
Partner  will  be  required  to  obtain  the 
prior  written  approval  of  at  least  51%  of 
the  interests  to  do  any  of  the  following: 

(a)  Sell,  exchange,  lease  for  a  term  of 
more  than  1  year,  mortgage,  transfer, 
encumber  or  otherwise  alienate  any  of 
the  Property;  • 

(b)  Knowingly  and  voluntarily  incur 
any  debt  liabibty  or  expense  resulting 
in  a  Hen  or  other  encumbrance  against 
the  Property; 

(c)Pay  any  partnership  funds  or  incur 
any  partnership  debt  directly  or 
indirectly  to  the  General  Partner  or  any 
of  the  General  Partner's  affiliates  other 
than  as  the  General  Partner's  allocated 
share  of  the  profits,  losses  and 
distributions  of  Quevado; 

(d)  Engage  in  any  business  other  than 
that  for  which  Quevado  was  originally 
formed;  and 

(e)  Engage,  or  discharge  from 
engagement  an  independent  appraiser  of 
the  real  property. 

In  addition,  upon  the  vote  of  the  least 
51%  of  the  Interests,  the  General  Partner 
can  be  directed  to  sell  the  property. 

8.  The  General  Partner's  sole  fee  shall 
be  in  the  form  of  an  allocation  of:  (a)  1% 
of  the  promts  and  distributions  of 
Quevado  prior  to  the  return  to  the 
limited  partners  of  their  capital 
contributions  (Payback);  and  [b]  20%  of 
the  profits  and  distributions  of  Quevado 
subsequent  to  Payback.*  The  General 


*  Aa  explained  in  regulation  29  CFR  2550.40eb-2, 
lection  40B(b)(2)  of  the  Act  exempts  from  the 
prohibition*  of  section  40e{a)  of  the  Act  the 
payment  by  a  plan  to  a  party  in  interest,  including  a 
nduciary,  for  services,  subjected  to  several 
conditions.  Section  406(b)2  of  the  Act.  however,! 
does  not  provide  relief  from  the  self-dealing 
provisions  of  section  40e(b)  of  the  Act.  Section 
406(b)  of  the  Act  prohibits,  in  relevant  part, 
fiduciaries  from  dealing  with  the  assets  of  plan*  in 
their  own  interest  or  their  own  account.  Thus  a 
fiduciary  may  not  use  the  authority,  control  or 
responsibility  that  makes  such  person  a  fiduciary  to 
cause  a  plan  to  pay  an  additional  fee  to  such 
fiduciary  to  provide  a  service.  A*  a  general  matter, 
a  fiduciary  engages  in  violations  of  section  40e(b)(l) 
whenever  the  Rduci^ry  ha*  the  ability  to  determine 


Partner  shall  receive  no  other  fee, 
compensation  or  commission.  In  the 
event  that  any  income  is  generated,  any 
cash  not  required  for  partnership 
operations  will  be  distributed  at  least 
quarterly. 

7.  The  General  Partner  may  be 
removed  at  any  time,  with  or  without 
cause,  immediately  upon  delivery  or  ~ 
written  notice  to  the  General  Partner 
signed  by  at  least  51%  of  the  Interests.  If 
the  General  Partner  is  removed,  dies  or 
otherwise  fails  to  serve,  then  his  interest 
in  Quevado  both  before  and  after 
Payback  will  be  reduced  by  the  expense 
incurred  in  replacing  him  as  the  General 
Partner.  However,  in  order  to 
reasonably  compensate  the  former 
General  Partner  for  his  services 
previously  rendered  in  organizing  and 
operating  Quevado,  his  share  of  the 
proflts  and  distributions  of  Quevado 
subsequent  to  Payback  will  not  be 
reduced  to  less  than  5%  (from  the 
original  20%)  plus  an  additional  0.5%  for 
each  complete  year  that  he  served  as  the 
General  Partner. 

8.  The  General  Partner's  fee  will  be 
based  solely  upon  the  proBts  earned  by 
the  Partnership,  and  because  the 
purpose  of  Quevado  is  to  hold  the 
Property  for  future  appreciation,  it  is 
anticipated  any  fee  that  is  earned  will 
be  paid  upon  the  sale  of  the  Property,  as 
part  of  the  termination  of  the 
Partnership.  Therefore,  the  applicant 
represents  that  the  General  Partner's 
incentive  to  maximize  his  fee  will  also 
cause  him  to  maximize  the  profits  of  the 
Partnership.  Thus,  the  applicant 
represents  the  opportunity  and 
motivation  tp  abuse  the  Plans  is 
virtually  non-existent.  The  requirement 
that  51%  of  the  Interests  approve  any 
significant  transaction  affecting  the 
Property,  as  well  as  the  ability  of  51%  of 
the  Interests  to  require  the  sale  of  the 
Property  provide  further  safeguards  for 
the  Plans. 

9.  In  summary,  the  applicant 
represents  that  the  proposed  transaction 
satisfies  the  criteria  of  section  407(a)  of 
the  Act  because:  (a)  The  decision  to 
invest  in  Quevado  will  in  all  cases  be 
made  by  the  Plan  fiduciaries 
independent  of  Quevado  and  the 
General  Partner;  (b)  the  General  Partner 
must  receive  the  approval  of  51%  of  the 
Interests  in  order  to  sell,  lease  for  more 
than  one  year,  exchange,  transfer  or 
enciunber  the  Property;  and  (c)  the 
General  Partner  can  be  directed  to  sell 
the  Property  by  a  vote  of  51%  of  the 
Interests;  and  (d)  the  General  Partner's 
sole  fee  will  be  its  proportionate  share 


the  timing/or  amount  of  the  transaction  on  which 
hi*  or  bar  fee  1*  bated. 


of  the  profits  and  distributions 
generated  by  Quevado. 

For  Further  Information  Contact: 
David  Lurie  of  the  Department 
telephone  (202)  523-ei94.  (This  is  not  a 
toll-free  number.) 

Drs.  Pauly,  Cocotos.  Sherman.  Koch. 
Burigo  and  Ross,  PA.  Pension  Plan  and 
Trust  (the  Pension  Plan)  and  Drs.  Pauly. 
Cocotos.'  Sherman.  Koch,  Burigo  and 
Ross.  PA.  Profit  Sharing  Plan  and  Trust 
(the  Profit  Sharing  Plan;  collectively,  the 
Plans)  Located  in  West  Palm  Beach, 
Florida 

[Application  Nos.  D-7160  and  D-7161, 
respectively] 

Proposed  Exemption  "• 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471,  April  28, 1975).  If  the  exemption  is 
granted,  the  restrictions  of  section 
406(a),  406(b)(1)  and  (b)(2)  of  the  Act 
and  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)(A) 
through  (E)  of  the  Code,  shall  not  apply 
to  the  proposed  sale  by  the  Plans  of 
certain  improved  real  property 
consisting  of  a  parcel  of  land  (the  Land) 
and  a  building  (the  Building)  situated 
thereon,  for  the  total  cash  consideration 
fo  $379,761,  to  a  trust  (the  Trust),  the 
beneficiaries  of  whom  are  the  six 
shareholders  of  Drs.  Pauly,  Cocotos, 
Sherman.  Koch,  Burigo  and  Ross,  P.A. 
(the  Employer)  and  several  of  their 
spouses,  provided  the  amoimt  paid  for 
the  Land  and  the  Building  is  not  less 
than  fair  market  value  at  the  time  the 
transaction  is  consimimated. 

Summary  of  Facts  and  Representations 

1.  The  Plans  are  the  Pension  Plan  and 
the  Profit  Sharing  Plan.»  As  of  June  30. 
1986,  the  Pension  Plan  had  total  assets 
having  a  fair  market  value  of  $1,287,421 
and  the  Profit  Sharing  Plan  had  total 
assets  having  a  fair  market  value  of 
$1,657,729.  Also,  as  of  June  30, 1986,  each 
Plan  had  18  identical  participants.  Drs. 
lohn  f.  Pauly  and  Peter  A.  Sherman,  who 
are  16  2/3  percent  shareholders  of  the 
Employer  as  well  as  participants  in  the 
Plans,  serve  as  the  trustees  (the 
Trustees)  for  both  Plans.  Investment 
decisions  for  the  Plans  are  made  by 
Professional  Capital  Management 
Company,  Inc.  of  Jacksonville.  Florida. 


■  The  applicant  represent*  that  the  iHan*  are  not 
partie*  in  Interett  with  re*pect  to  each  other  within 
the  nkeaning  of  aection  3(14)  of  the  Act 


The  Employer  renders  obstetric  and 
gynecological  services  in  West  Palm 
Beach.  Florida. 

2.  On  September  1. 1971,  the  Plans 
acquired  an  onimproved  parcel  of  land 
tonsisting  of  three  lots  from  Martin  and 
RuUi  Dietz  (the  Dietzes)  who  were 
unrelated  parties.'  The  Land  is  located 
at  2611  North  Dixie  Highway,  West 
Palm  Beach,  Florida.  The  Plans  paid 
$40,000  for  the  property.  At  the  time  of 
purchase,  the  Land  was  encumbered  by 
a  mortgage  in  the  principal  amount  of 
$28,400  that  was  payable  to  the  Dietzes. 
The  mortgage  was  subsequently 
satisfied  in  fuU  by  the  Plans. 
1 ,  3.  On  March  31. 1973.  the  Plans 
entered  into  a  20  year  lease  agreement  - 
(the  Lease)  to  rent  the  Land  to  the 
Employer.  The  Lease  requires  the 
Employer  to  pay  an  annual  rental  of 
$6,000.  The  Elmployer  is  obligated  to  pay 
all  real  estate  taxes,  insiu-ance, 
maintenance  or  other  expenses 
incidental  or  pertinent  to  the  Land.  The 
Lease  states  that  upon  its  termination. 
..JfJj'f.QV?'.  by  lapse  of  time  or  otherwise, 
all  improvements  constructed  on  the 
Land  will  revert  to  the  Plans.  Unless  the 
Lease  is  terminated  earlier,  the  Plans 
may  acquire  the  demised  premises, 
including  the  buildings  and 
improvements  situated  thereon  on 
March  21, 1993.  Finally,  the  Lease 
permits  the  Employer  to  construct 
improvements  on  the  Land  and  to 
mortgage  said  improvements  for  a  sum 
that  does  not  exceed  $3(X),000  provided 
the  Employer  pays  off  the  mortgage. 

4.  Contemporaneously  with  its  leasing 
of  the  Land,  the  Employer  erected 
thereon  the  Building,  a  20,000  square 
foot  medical  facility.  The  Employer 
presently  occupies  the  Building.  In 
accordance  with  the  provisions  of  the 
Lease,  the  Employer  obtained  a 
mortgage  loan  in  the  principal  amount  of 
$250,000  from  Southern  Bank  of  West 
Palm  Beach,  an  unrelated  entity.  All 
payments  imder  the  loan  have  been 
timely  made  by  the  Employer.  As  of 
February  1988,  there  was  an  outstanding 
principal  balance  due  on  the  mortgage 
loan  of  $105,239. 

5.  Since  the  inception  of  the  Lease, 
there  have  been  no  defaults  or 
deficiencies  in  lease  payments. 
Although  the  applicant  acknowledges 
that  the  Lease  was  a  prohibited 
transaction  imder  section  406  of  the  Act, 
the  appUcant  is  of  the  opinion  that  such 


*  Based  upon  the  combined  fair  market  value  of 
the  Plan*"  assets  as  of  June  30. 1986  ($2,945,150)  and 
the  asaet  totals  for  each  Man  ($1,287,421  for  the 
Pension  Plan  and  $1,657,729  for  the  Profit  Sharing 
Plan),  the  value  of  the  Land  is  allocated  44  percent 
to  the  Pension  Plan  and  56  percent  to  the  Profit 
Sharing  Plan. 


Lease  satisfied  the  provisions  of  section 
414(c)(2)  of  the  Act  until  June  30, 1984.* 
6.  In  recognizmg  that  the  continuation 
of  the  Lease  beyond  June  30, 1984 
constitutes  a  prohibited  transaction,  the 
Employer  proposes  to  terminate  the 
Lease  and  permit  the  Trust  to  purchase 
the  Land  and  the.Building  from  the 
Plans.  Accordingly,  an  administrative 
exemption  is  requested  to  permit  the 
proposed  sale.  For  purposes  of  the  sale 
transaction,  the  Employer  will  consider 
the  ownership  of  the  Building  as  having 
passed  to  the  Plans  upon  the  June  30, 
1984  expiration  of  the  statutory 
exemption  provided  under  section 
414(c)(2]  of  the  Act.  According  to  Uie 
applicant,  under  Florida  law,  the 
disposition  of  leased  property  when  a 
lease  becomes  unenforceable  is 
determined  by  the  intention  of  the 
parties.  The  applicant  states  that  such 
intention  is  governed  by  section  13  of 
the  Lease  which  provides,  in  pertinent 
part  that  "upon  termination  of  this 
(Lease),  whether  by  lapse  of  time  or 
otherwise,  the  Lessee  will  at  once 
peacefully  and  quietly  deliver  up  to 
Lessors  all  of  the  demised  premises, 
including  the  buildings  and 
improvements  situate' thereon." 
Assuming  the  Lease  is  rendered 
unenforceable  by  virtue  of  the 
expiration  of  the  transitional  rules  under 
section  414  of  the  Act,  the  applicant  is  of 
the  opinion  that  the  Plans,  as  Lessors 
under  the  Lease,  would  become  the 
owners  of  the  improvements  on  the 
property  due  to  the  operation  of  section 
13  of  the  Lease, 

7.  The  sales  price  for  the  Land  and  the 
Building  will  reflect  their  fair  market 
values  on  the  date  of  the  sale.  Part  of  the 
consideration  will  be  the  assumption 
and/  or  discharge  of  the  principal 
balance  of  the  first  mortgage  on  the 
subject  property  which  principal 
amoimt,  as  previously  stated,  is 
$105,239.  The  remainder  of  tiie 
consideration  will  be  paid  in  cash.  In 
addition,  the  Plans  will  not  be  required 
to  pay  any  real  estate  fees  or 
commissions  in  connection  therewith. 

8,  On  Januarj'  15, 1987,  Mr.  Nathaniel 
J.  Orr  (Mr.  Orr),  M.A.I.,  an  independent 
appraiser  affiliated  with  Anderson  and 
Carr,  Inc.  of  West  Palm  Beach,  Florida, 
placed  the  fair  maricet  value  of  the 
subject  property  at  $485,000.  Of  the 
appraised  amount  Mr.  Orr  allocated 
$180,000  to  the  Land  and  $305,000  to  the 
Building.  By  letter  dated  July  10, 1987, 
Mr.  Orr  stated  that  the  Land  would  have 
no  special  or  unique  value  to  the  Trust 
by  virtue  of  the  fact  that  the  Building  is 


*  The  Department  expresse*  no  opinion  on 
whether  the  I.ea*e  met  the  requirement*  of  *ection 
414(c)(2)  of  the  Act. 


situated  thereon.  Thus,  based  upon  the 
aforementioned  valuations,  the  Trust 
will  pay  the  Plans  a  total  consideration 
"of  $379,761  ($485,000  representing  die 
combined  fair  market  value  of  the  Land 
and  die  Building  less  $105,239 
representing  the  outstanding  principal 
balance  of  the  first  mortgage  loan  on  the 
Building). 

9.  As  part  of  the  sale  transaction,  the 
applicant  represents  that  the  Employer 
will  pay  the  Plans  an  additional  amount 
sufficient  to  compensate  the  Plans  for 
the  differences  between  the  fair  maricet 
rental  value  of  the  Land  and  the  Building 
and  the  rental  actually  paid  plus  interest 
for  the  period  July  1, 1984  and  Uie 
closing  of  the  proposed  transaction. 
Such  determinations  of  deficient  rent 
and  interest  will  be  made  by  the 
Trustees.  In  addition,  as  a  result  of  the 
continued  leasing  of  the  Land  and  the 
Building  by  the  Plans  to  the  Employer 
after  June  30. 1984,  Uie  applicant 
represents  that  the  Employer  will  pay 
the  Internal  Revenue  Siervice  (the 
Service)  all  applicable  excise  taxes  that 
are  due  within  60  days  of  the  publication 
in  the  Federal  Register  of  the  grant  of 
the  notice  of  proposed  exemption. 

10.  In  summary,  it  is  represented  that 
the  proposed  transaction  will  satisfy  the 
statutory  criteria  for  an  exemption  under 
section  408(a)  of  the  Act  because:  (a)  the 
sale  will  be  a  one-time  transaction,  the 
proceeds  of  which  will  be  partially  paid 
in  cash  and  by  the  assumption  and/or 
discharge  of  the  first  mortgage  loan  on 
the  premises;  (b)  the  Land  and  the 
Building  will  be  sold  to  the  bust  for  a 
price  reflecting  their  fair  market  values 
as  determined  by  an  independent 
appraiser  (c)  the  Plans  will  not  be 
required  to  pay  any  real  estate 
commissions  or  fees  in  connection  with 
the  proposed  sale;  (d)  within  60  days  of 
the  publication  of  the  grant  of  the  notice 
of  proposed  exemption  in  the  Federal 
R^bter.  and  the  Employer  will  pay  the 
Service  all  applicable  excise  taxes  that 
are  due  with  respect  to  the  subject 
property;  and  (e)  the  Plans  will  be 
compensated  in  an  additional  amount 
representing  the  difference  between  the 
fair  market  value  of  the  Land  and  the 
building  and  the  amount  of  rental 
actually  paid  plus  interest  for  the  period 
between  July  1, 1984  and  the  date  on 
which  the  transaction  is  closed  as  such 
determinations  are  made  by  the 
Trustees. 

For  Further  Information  Contract  Ms. 
Jan  D.  Broady  of  the  Department 
telephone  (202)  523-8881.  (This  is  not  a 
toll-free  number.) 


r       ■  '        . 
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Elliot  Siegel  Self-Employed  Rr^tireneiit 
Plan  (the  Plan)  Located  in  Massapequa, 
New  York 

[Application  No.  D-7321] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471,  April  28, 1975).  If  the  exemption  is 
granted,  the  restrictions  of  sections 
406(a)  and  406(b)(1)  and  (2)  of  the  Act 
and  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)(A) 
through  (E)  of  the  Code,  shall  not  apply 
to  the  sale  of  a  parcel  of  unimproved 
real  property  (the  Property)  fnm  the 
Plan  to  Elliot  Siegel.  D.D.S..  a  party  in 
interest  with  respect  to  the  Plan, 
provided  the  Plan  receives  no  less  than 
the  greater  of  $190,000  or  fair  market 
value  for  the  Property  at  the  time  of  sale. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  defined  benefit  plan 
having  four  participants  and  total  assets 
of  $213,954  as  of  December  31, 1987.  The 
four  participants  include  Elliot  Siegel 
(Siegel)  and  his  spouse.  Siegel  is  the  sole 
proprietor  of  Elliot  Siegel,  D.D.S.  (the 
Employer),  a  nonincorporated  entity, 
and  is  the  trustee  of  the  Plan.         [ 

2.  On  February  22, 1985,  the  Plan 
purchased  the  Property  for  $150,000. 
with  a  cash  paymmt  of  $50,000  and  a 
mortgage  in  the  amount  of  $100,000.  The 
Mortgatge  lender  was  Siegel's  mother, 
LiUion  Siegel.'  The  balance  due  on  the 
mortgage  was  $75,000  as  of  December 
31, 1986.  The  mortgatge  is  due  to 
terminate  in  1990  and  bears  an  interest 
rate  of  12  percent.  Four  annual       | 
payments  of  $25,000  are  due  on  the 
mortgage  with  a  balloon  payment  due  at 
the  time  of  tennination.  The  Property  is 
a  parcel  of  vacant  land  consisting  of 
approximately  13,530  square  feet  located 
in  Massapequa,  Nassau  County,  New 
York.  The  Property  is  located 
approximately  one-half  mile  from  the 
Employer's  place  of  business.  The 
applicant  represents  that  the  Property 
has  not  been  used  by  any  party  in 
interest  with  respect  to  the  Plan  since 
the  time  of  its  acquisition  by  the  Plan. 


*  The  applicant  recognizes  that  the  mortgage  loan 
between  Siegel's  mother  and  the  Plan  may  have 
constituted  a  prohibited  transaction  under  section 
406  of  the  Act  and  section  4975  of  the  Code. 
Accordingly,  the  applicant  will  pay  the  Internal 


3.  The.  applicant  obtained  an  appraisal 
on  the  Property  from  Dominick  S. 
Pompeo  (Pompep).  a  real  estate 
appraiser  located  in  New  York  City.  The 
applicant  represents  that  Pompeo  is 
independent  of  the  Plan  and  the 
Employer.  Pompeo  states  that  the 
Proeprty  is  located  in  an  area  which  is 
classified  as  commercial.  According  to 
Pompeo,  the  highest  and  best  use  of  the 
Property  would  be  to  improve  the 
Property  for  retail  commercial  purposes. 
Placing  emphasis  on  the  comparable 
sales  approach  to  value,  Pompeo  placed 
the  fair  market  value  of  the  Property  as 
of  May  19, 1987,  at  $14  per  square  foot, 
giving  a  total  of  approximately  $190,000. 

4.  At  the  time  of  purchase,  the  Plan 
fiduciaries  had  hoped  that  the  Plan 
would  be  able  to  sell  the  Property  at  a 
profit.  The  Plan  has  determined, 
however,  that  a  further  profit  can  be 
realized  on  the  investment  only  if  the 
Property  is  improved.  Accordingly,  the 
Plan  proposes  to  sell  the  Property  to 
Siegel.  Siegel  will  pay  no  less  than  the 
greater  of  $190,000  or  the  current  fair 
market  value  for  the  Property  at  the  time 
of  sale,  based  on  an  updated 
independent  appraisal.  Siegel  will  pay 
cash  for  the  Plan's  equity  in  the 
Property,  as  determined  at  the  time  of 
sale,  and  will  assume  the  outstanding 
mortgage  on  the  Property.  The  Plan  will 
pay  no  commissions  or  other  expenses 
in  regard  to  the  sale.  The  transaction 
will  enable  the  Plan  to  diversify  its 
investments  as  well  as  to  enhance  the 
liquidity  of  the  assets  of  the  Man. 

5.  In  summary,  the  applicant 
represents  that  the  proposed  transaction 
will  satisfy  the  statutory  criteria  of 
section  408(a)  of  the  Act  because:  (1) 
The  sale  of  the  Property  will  be  entirely 
for  cash  and  the  Plan  will  pay  no 
commissions  or  other  expenses  in  regard 
to  the  sale;  (2)  Siegel  will  pay  no  less 
than  fair  market  value  for  the  property 
at  the  time  of  sale;  (3)  the  current  fair 
market  value  of  the  Property  will  be 
determined  by  an  appraiser  who  is 
independent  of  the  Plan  and  of  the 
Employer;  and  (4)  the  sale  will  enable 
the  Plan  to  diversify  its  investments  and 
to  enhance  the  liquidity  of  its  assets. 

For  Further  Information  Contact:  Paul 
Kelty  of  the  Department,  tejephone  (202) 
523-8883.  (This  is  not  a  toll-free 
number.) 

Revenue  Service  all  excise  taxes  that  are  applicable 
under  section  497S(a)  of  th«  Code  within  90  days  of 
the  publication  in  the  Federal  Register  of  the  grant 
of  this  profKMed  exemption. '■■' ■' 
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Retirement  Plan  for  NoO'^argaiiiing  Unit 
Employees  of  the  Altoona  Hospital  (the 
Non-Bargaining  Unit  Plan)  end  .the 
Retirement  Plan  for  Bargaining  Unit 
Employees  of  the  Altoona  Hospital  (the 
Bargaining  Unit  Plan;  Together,  the 
Plans)  Located  in  Altoona.  Pennsylvania 

(Appiication  Nos.  D-7379  and  IV7380) 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471,  April  28, 1975).  If  the  exemption  is 
granted  the  restrictions  of  section  406(a), 
406(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)(A)  through  (E)  of  the 
Code  shall  not  apply  to  the  proposed 
exchange  of  certain  publicly-traded 
securities  (the  Securities)  between  the 
Plans  and  the  Funded  Depreciation  Fund 
(the  Fund)  for  the  Altoona  Hospital  (the 
Employer),  the  sponsor  of  the  Plans. 

Summary  of  Facts  and  Representations 

1.  The  Plans  are  defm^  benefit  plans 
that  are  qualified  plans  under  section 
401(a)  of  the  Code.  As  of  June  3a  1987, 
the  Non-Bargaining  Unit  Plan  had 
approximately  1177  participants  and 
total  assets  of  approximately 
$11,955,368.06.  and  the  Bargaining  Unit 
Plan  had  approximately  647  participants 
and  total  assets  of  $4,858,039.05.  The 
trustee  of  the  Plans  is  Mid-State  Bank 
and  Trust  Company  (the  Trustee),  a 
Pennsylvania  banking  corporation 
located  in  Altoona,  Pennsylvania.  The 
Trustee  currently  has  exclusive 
authority  and  discretion  to  manage, 
control  and  invest  the  assets  of  the 
Plans. 

2.  The  Fund  is  a  depreciation  fund 
established  by  the  Employer  which  it 
uses  to  purchase  new  and  replacement 
capital  equipment  and  to  accumulate 
assets  to  pay  bond  principal.  The  Fund 
consists  of  the  Employer's  money  which 
is  segregated  into  a  reserve  fund  for 
bookkeeping  purposes.  The  Fund  had 
total  assets  of  $16,402,140.85,  as  of  June 
30, 1987.  The  investment  of  the  Fund's 
assets  is  currently  handled  by  Mitchell 
Hutchins  Asset  Management,  Inc. 
(Mitchell  Hutchins),  a  subsidiary  of 
Paine  Webber  Group,  Inc.  Mitchell 
Hutchins  is  a  registered  investment 
adviser  under  the  Investment  Advisers 
Act  of  1940,  located  in  New  York,  New 
York. 


3.  In  1986.  the  Employer  engaged  the 
'  services  of  Mercer-Meidinger  Asset 

Planning  of  Pittsburgh,  Pennsylvania 
:  (the  Consultant),  an  unrelated  party,  to 
evaluate  the  performance  of  the 
investment  managers  for  the  Plans  and 
the  Fund.  On  October  16. 1986,  the 
Consultant  provided  the  Employer  with 
a  report  which  recommended  that  the 
Plans  should  hire  an  investment 
manager  with  a  more  aggressive 
investment  strategy.  The  Consultant 
advised  the  Employer  that  the 
investment  philosophy  and  performance 
of  Mitchell  Hutchins,  based  on  its  record 
as  the  investment  manager  for  the  Fund, 
made  it  better  suited  to  manage  and 
control  the  investment  of  the  assets  of 
the  Plans.  The  Consultant's  conclusion 
was  based  on  the  investment  objectives 
and  funding  policy  of  the  Plans 
established  by  the  Employer. 

On  July  6, 1987,  the  Board  of  Trustees 
of  the  Employer  adopted  a  resolution  to 
appoint  Mitchell  Hutchins  as  the 
investment  manager  for  the  Plans.  The 
Employer  proposes  to  continue  the 
services  of  the  Trustee  as  a  custodian  of 
the  assets  of  the  Plans. 

4.  In  a  statement  dated  September  1. 
1987.  Mitchell  Hutchins  represents  that 
it  has  reviewed  the  current  investment 
portfolio  of  the  Plans,  in  anticipation  of 
accepting  its  new  role  as  the  investment 
manager  for  the  Plans.  Mitchell  Hutchins 
has  determined,  based  on  its  review, 
that  certain  adjustments  are  necessary 
in  the  portfolio  of  publicly-traded 
securities  held  by  the  Plans  (the  Plans' 
Securities).  Mitchell  Hutchins  states  that 
the  portfolio  of  publicly-traded 

.  securities  held  by  the  Fund  (the  Fund's 
Securities),  in  the  aggregate,  is  superior 
from  the  Plans'  investment  perspective 
to  the  Plans'  Securities.  Mitchell 
Hutchins  believes  that  the  acquisition 
by  the  Plans  pf  the  Fund's  Securities 

.'would  implement  the  investment 
strategy  that  is  appropriate  for  the  Plans 
and  would  be  consistent  with  the 
funding  policy  of  the  Plans  established 
by  the  Employer. 

Mitchell  Hutchins  states  that  the 
repositioning  of  the  Plans'  portfolios 

]  could  be  accomplished  through 
purchases  and  sales  on  the  open  market. 
However,  the  volume  of  transactions 
required  to  reposition  the  portfolios  of 
the  Plans  would  result  in  substantial 
direct  costs  (brokerage  commissions)  as 
well  as  indirect  costs  (market  spread) 
that  would  reduce  the  overall  value  of 
the  Plans'  assets.  Thus,  Mitchell 
Hutchins  states  that  these  costs  can  be 
avoided  if  the  Plans  are  permitted  to 
exchange  the  Plans*  Securities  for  the 
Fund's  Securities. 

5.  The  Employer  proposes  that  the 
Plans  exchange  the  Plans'  Securities  for 


f 


the  Fund's  Securities,  in  accordance 
with  the  reconrmiendation  of  Mitchell 
Hutchins."  It  is  anticipated  that  the 
exchange  of  the  Securities  will  occur  on 
a  single,  specific  day  selected  by 
Mitchell  Hutchins.  "The  Plans  would  pay 
no  brokerage  commissions,  special  fees 
or  other  expenses  with  respect  to  the 
proposed  transaction.  The  Non- 
Bargaining  Unit  Plan  and  the  Bargaining 
Unit  Plan  would  each  receive  a 
proportionate  share  of  the  Fund's 
Securities  in  exchange  for  the  Plans' 
Securities  and  cash  currently  held  by 
the  Plan.  The  Employer  ensures  that  the 
transaction  would  be  restricted  to  only 
those  securities  held  by  the  Plans  and 
the  Fund  that  are  publicly  traded. 

The  proposed  transaction  will  involve 
approximately  80%  of  the  Plans'  current 
portfolios.  The  application  represents 
that  although  the  proposed  transaction 
would  involve  a  high  percentage  of  the 
Plans'  assets,  the  Fund's  Securities  to  be 
acquired  by  the  Plans  would  represent  a 
diversified  portfolio  of  securities.  The 
applicant  represents  further  that  no  one 
Security  to  be  acquired  by  the  Plans  in 
the  exchange  will  represent  more  than 
25%  of  the  total  assets  of  either  Plan. 

The  Employer  states  that  Mitchell 
Hutchins  will  cease  to  be  the  investment 
manager  for  the  Ftmd  prior  to  the 
proposed  exchange  and  will  have  no 
other  relationships  to  the  Employer. 
Mitchell  Hutchins  represents  that  in 
acting  as  a  fiduciary  of  the  Plans  it  has  a 
responsibihty  to  act  solely  in  the 
interests  of  the  Plans  and  their 
participants  and  beneficiaries.  The 
Employer  will  approve  the  proposed 
exchange  of  the  Fund's  Securities  on 
behalf  of  the  Fund.  However,  the 
Employer  states  that  if  Mitchell 
Hutchins  determines  that  any  of  the 
Fund's  Securities  are  no  longer  superior 
to  the  Plans'  Securities,  the  Fund's 
Securities  that  are  considered 
inappropriate  investments  for  the  Plans 
will  be  excluded  from  the  transaction. 

6.  Mellon  Bank  (Central),  N.A.  of 
Pittsburgh,  Pennsylvania  (the  Bank),  has 
been  retained  to  act  as  an  independent 
fiduciary  on  behalf  of  the  Plans  to 
ensure  that  the  interests  of  the  Plan  are 
protected  in  the  proposed  transaction. 
The  Bank  acknowledges  its  duties, 
responsibilities  and  liabilities  under  the 
Act  in  acting  as  a  fiduciary  of  the  Plans. 
The  Bank  represents  that  it  is  not 
related  to  the  Employer,  the  Trustee,  or 
Mitchell  Hutchins. 

7.  The  Bank  states  that  it  will 
determine  the  safeguards  that  must  be 
present  to  ensure  that  the  Plans  receive 

*  The  Department  expresses  no  opinion  as  to 
whether  the  proposed  exchange  of  the  Securities 
would  violate  section  404(a)  of  the  Act.  Section 
404(a)(1)  of  the  Ac<  requires,  among  other  things, 
that  a  fiduciary  of  a  plan  act  prudently,  solely  in  th« 


fair  value  for  the  Plans'  Securities  in  the 
proposed  transaction.  The  Bank  will 
also  ensure  tht  the  Plans  obtain  valid 
legal  title  to  the  Fund's  Securities. 
The  Bank  represents  that  it  has 
reviewed  the  Plans'  Securities  and  the 
Fund's  Securities  and  has  determined 
that  the  closing  market  price  on  the  date 
of  transfer  for  issues  listed  on  a  national 
exchange  and  the  mean  between  the  bid 
and  asked  prices  at  the  market  close  on 
the  date  of  transfer  for  over-the-counter 
issues  are  the  appropriate 
measurements  of  fair  market  value  for 
the  Securities.  The  Bank  states  that  it 
will  confirm  this  determination  on  the 
date  of  the  transfer.  Thus,  the  Bnak  will 
determine,  based  upon  these 
measurements  of  fair  market  value,  the 
value  of  the  Fund's  Securities  that  the 
Plans  can  acquire  on  the  date  of 
transfer.  The  applicant  states  that 
Michell  Hutchins  will  advise  the  Bank  of 
the  issues  of  the  Fund's  Securities  that 
the  Plans  desire  to  acquire  and  the 
issues  of  the  Plans'  Securities  that  the 
Plans  are  willing  to  exchange  for  the 
Fund's  Securities.  The  Employer  will 
approve  the  exchange  of  the  Fund's 
Securities  and  the  acqusition  of  the 
Plan's  Securities  on  behalf  of  the  Fund. 
Finally,  the  Bank  will  verify  that  each  of 
the  Plans  receives  issues  of  the  Fund's 
Securities  which  are  equal  in  value  to 
the  particular  Plans'  Securities  involved 
in  the  exchange,  as  determined  in 
accordance  with  the  proposed  market 
price  guidelines. 

8.  The  Bank  represents  that  it  has 
reviewed  the  recommendations  of 
Mitchell  Hutchins  with  respect  to  the 
proposed  adjustments  to  the  Plans' 
portfolios  as  well  as  the 
recommendations  of  the  Consultant.  The 
Bank  has  also  reviewed  the  mechanism 
of  ordering  the  Securities  in  connection 
with  the  proposed  exchange,  as 
developed  by  Mitchell  Hutchins  and  the 
Employer. 

The  Bank  states  that  the  proposed 
transaction  is  in  the  best  interest  of  the 
Plans  and  their  participants  and 
beneficiaries.  The  Bank  believes  that  the 
transaction  represents  a  prudent 
strategy  for  diversifying  the  investments 
of  the  Plans  and  that  the  proposed 
exchange  is  an  efficient  mechanism  for 
accomplishing  that  result.  The  Bank 
concludes  that  the  proposed  transaction 
would  carry  out  the  investment 
objectives  and  funding  policies  of  the 
Plans,  as  established  by  the  Employer, 
in  a  manner  that  is  protective  of  the 
interests  of  the  Plans'  participants  and 

interest  of  the  plan's  participants  and  beneficiaries 
and  for  the  exclusive  purpose  of  providing  benefit* 
to  participants  and  beneficiaries  when  making 
investment  decisions  on  t>ehalf  of  a  plan. 
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beneficiaries,  and  will  be  achieved  at  a 
substantial  savings  for  the  Plans. 

9.  In  summary,  the  applicant 
represents  that  the  proposed  transaction 
will  satisfy  the  statutory  criteria  of 
section  4(n(a]  of  the  Act  because:  (a) 
The  Plans  will  receive  publicly-traded 
sedurities  with  a  fair  market  value 
which  is  equal  to  the  Plans'  Securities 
being  exchanged  on  the  date  of  the 
transaction,  as  evidenced  by  published 
market  quotations,  (b)  no  brokerage 
commissions  or  additional  fees  or 
expenses  will  be  incurred  by  the  Plan  in 
connection  with  the  transaction,  (c)  the 
Bank,  as  an  independent  Tiduciary  on 
behalf  of  the  Plans,  has  determinded 
that  the  proposed  exchange  of  the 
Securities  is  in  the  best  interests  of  the 
Plans  and  their  participants  and 
beneficiaries;  and  (d)  ihe  Bank  will 
monitor  the  proposed  transaction  to 
ensure  that  each  of  the  Plans  received 
fair  market  value  for  the  Plans'       : 
Securities  and  wiil  take  whatever  ' 
actions  are  necessary  to  safeguard  the 
interests  of  the  Plans. 

For  Further  Information  Contact  Mr. 
E.F.  Williams  of  the  Department, 
telephone  (202)  523-8883.  (This  is  not  a 
toll-free  number.)  I 

Linda  -WeOs,  Inc.,  Pension  Flan  and 
Trust,  and  Linda  Wells.  Inc.  Profit 
Sharing  Plan  and  Trust  (the  Plans) 
Located  in  New  Yoric,  New  York 

(Application  Nos.  D-7400  and  D-741Z] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  4975(c)(2)  of  the 
Code  and  in  accordance  with  the    | 
procedures  set  forth  in  ERISA  Procedtire 
75-1  (40FR  18471,  April  28. 1975).  If  the 
exemption  is  granted  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)  (A)  through  (E)  of  the  Code 
shall  not  apply  to  the  proposed  cash  sale 
by  the  Plans  of  certain  improved  real 
property  (the  Property)  to  Linda  Wells 
(Ms.  Wells),  a  disquahfied  person  with 
respect  to  the  Plans:  provided  that  the 
terms  of  such  sale  are  at  least  as 
favorable  to  the  Plans  as  the  Plans  could 
obtain  in  an  arm's-length  transaction 
with  an  unrelated  party.  i 

Summary  of  Facts  and  Representations 

1.  The  Plans  are  defined  contribution 
pension  plans  sponsored  by  Linda 
Wells.  Inc.  (the  Employer),  a  New  York 
closely-held  corporation  engaged  in  the 
business  of  direct  mail  advertising  in 
New  York,  New  York.  The  Employer's 
president,  sole  shareholder  and  sole 
employee  is  Ms.  Wells,  who  is  also  the 


Plans'  sole  participanL  The  Plans' 
trustees  (the  Trustees)  are  Ms.  WeRs, 
David  K.  Gordon  of  New  York,  New 
York  and  Phyllis  Furst  of  Flushing.  New 
York.  The.  assets  of, the  Plans  are 
commingled  fior  inviestmeirf  purposes. ' 

2.  Among  the  Plans'  assets  is  tlie 
Property,  a  two-itory  residence  located 
at  50  Limerston  Street  SW  10  in  the 
Borough  of  Kensington  and  Chelsea  in 
London.  England.  The  Property  had  a 
fair  market  vahie  of  L1B5,000  (U.K.)  as  of 
June  8, 1967,  according  to  an  appraisal  of 
the  Property  by  Melville  Sharp 
Associates  (MSA),  a  professional  real 
estate  appraisal  firm  in  London.  The 
Trustees  purchased  the  Property  bom 
unrelated  parties  in  )anuary  of  1961  and 
commenced  leasing  it  to  unrelated 
tenants.  The  Trustees  represent  that  the 
Property's  indicia  of  ownership  consists 
of  the  deed  to  the  Property,  which  is  in 
their  possession  and  held  by  them  in 
New  York.  Ms.  Wells  moved  to  London 
in  1986  and  commenced  occupying  tite 
Property  and  leasing  it  in  her  individual 
capacity  from  the  Plans  under  a  net 
lease  (the  Lease]  commencing  )uly  1. 
1986.  Since  the  Property  constitutes 
more  than  50  percent  of  the  Plans' 
assets,  Mr.  Wells  proposes  to  purchase 
the  Property  from  the  Plans  in  order  to 
achieve  greater  diversity  of  the  Hans' 
assets  and  is  requesting  an  exemption  to 
permit  such  purchase  transaction  under 
the  terms  and  conditions  described 
herein. 

3.  Under  the  Lease,  Ms.  Wells 
commenced  and  has  continued  to  pay 
the  Plans  rent  in  the  amount  of  L1525 
(U.K.)  per  month,  or  L381  (U.K.)  per 
week.  The  previous  tenant  in  the 
Property  had  paid  rent  of  L387  per  week. 
Ms.  Wells  pays  all  utilities,  all  costs  for 
maintenance  and  repair  on  the  Property 
and  all  real  estate  taxes  applicable  to 
the  Property.  In  an  opinion  letter  dated 
Janaury  15. 1988.  MSA  represents  that 
the  rentals  paid  by  Ms.  Wells  under  the 
Lease  represent  the  Property's  fair 
market  rental  value. 

4.  Ms.  Wells  proposes  to  pay  the  Plans 
cash  for  the  Property  in  the  amount  of 
its  full  fair  market  value  as  of  the  sale 
date,  but  in  no  event  less  than  Lies.OOO 
(U.K.).  MSA's  appraisal  of  the  Property 
of  June  8, 1987,  will  be  updated  as  of  the 
sale  date  and  if  the  Property's  appraised 
value  has  increased  since  MSA's 
appraisal,  Ms.  Wells  will  pay  the  higher 
amount.  The  Plans  will  not  bear  any 
costs  or  expenses  related  to  the  sale 


■  Since  Unda  Wells  u  the  sole  stiareholder  of  the 
Plana'  sponsor  and  the  only  t>anicipanl  in  the  Plans, 
there  is  no  jurisdiction  under  title  I  of  the  Act 
pursuant  to  29  €FR  25ia3-3(b).  However,  there  is 
jurisdiction  under  title  II  of  the  Act  pursuant  to 
section  4975  ot  the  Cod«. 


transaction,  fai  recognition  that  the 
Plans'  lease  of  the  Property  to  Ms.  Wells 
under  the  Lease  constitutes  a  pn^ibited 
transaction  under  the  Code  for  iwhidi 
the  Department  is  not  proposing 
exemptive  relief  herein,  Ms.  WeOs 
represents  that  she  will  pay  any  excise 
taxes  whith  are  applicable  under 
section  4975(a)  of  the  Code  by  reason  of 
such  Lease  within  60  days  of  the 
publicatioa  ta  the  Federal  Re^ster  of  a 
notice  granting  the  exemption  proposed 
herein. 

5.  In  summary,  the  applicant 
represents  that  the  proposed  transaction 
satisfies  the  requirements  of  section 
4975(c)(2)  of  the  Code  for  the  following 
reasons:  (1)  The  Plans  will  receive  cash 
for  the  Property  in  the  amount  of  its  fair 
market  value  as  of  the  sale  date:  (2)  The 
Plans  will  incur  no  costs  or  expenses 
related  to  the  sale:  (3)  The  Plans  will 
divest  of  an  asset  which  constitutes  a 
high  percentage  of  the  Plans'  assets, 
thereby  increasing  asset  liquidity:  and 
(4)  The  proposed  transaction  will 
terminate  ^e  ongoiiig  Lease  transaction. 

Notice  to  Interested  Persons:  Because 
Linda  Wells  ia  the  sole  shareholder  of 
the  Plans'  sponsor  and  the  only 
participant  in  the  Plans,  it  has  been 
determined  that  there  is  no  need  to 
distribute  the  notice  of  pendency  to 
interested  persons.  Comments  and 
requests  for  a  hearing  must  be  received 
by  the  Department  within  30  days  of  the 
date  of  publication  of  this  notice  of 
proposed  exemption. 

For  Further  Information  Contact:  Mr. 
Ronald  WiUett  of  the  Department, 
telephone  (202)  523-8881.  (This  is  not  a 
toll-free  number.) 

Metro  Electrical  Joint  Apprenticeship 
and  Training  Trust  (the  Flan)  Located  in 
Portland,  OR 

(Application  Na  D-7S28) 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  in  accordance  with  the  procedures 
set  forth  in  ERISA  Procedure  75-1  (40  FR 
18471.  April  28. 1975).  If  the  exemption  is 
granted,  the  restrictions  of  section 
406(a),  406  (b)(l]  and  (b)(2)  of  the  Act 
shall  not  apply  to  the  proposed  sale  by 
the  Plan  of  a  tract  of  unimproved  land 
(the  Lot),  for  the  total  cash  consideration 
of  $45,500,  to  Electric  Workers  Local  48 
Building  Association,  Inc.  (the 
Corporation),  a  party  in  interest  with 
respect  to  the  Plan,  provided  the  amount 
paid  for  the  Lot  is  not  less  than  fair 
market  value  at  the  time  the  transaction 
is  consummated. 


Summary  of  Facte  aadHepreseptations 

1.  The  Plan  is  a  Taft-Hartley  welfare 
plan  that  was  established  on  December 
17. 1963  by  the  Oregon-Columbia 
-Chapter  of  the  National  E^ctrical 
Contractors  Association  and  by  Local 
Union  No.  48  of  the  International 

1  Brotherhood  of  Electrical  Workers  (the 
Union).  The  Plan  was  organized  to 
provide  training,  instructional  and 
educational  services  to  individuals  who 
f      wish  to  serve  apprenticeships  and,  is  so 
doing,  learn  the  skills  necessary  to  work 
in  the  electrical  industry,  llie  Plan  also 
provides  training,  instruction  and 
educational  services  to  journeymen 
electricians  who  ivish  to  upgrade  their 
skills  and/or  want  to  acquire  special 
skills  or  training  within  the  electrical 
industry.  As  of  February  29. 1988.  the 
Plan  had  total  assets  of  $705,760.  As  of 
March  10. 1988,  the  Plan  had 
approximately  2.000  participants.  The 
Plan  has  four  trustees  who  are 
designated  by  employer  associations 
and  four  trustees  who  are  appointed  by 
the  Union  (the  Trustees).  The  Trustees 
make  investment  decisions  for  the  Plan. 
The  geographic  jurisdiction  of  the  Plan 
covers  several  counties  in  the  States  of 
Washington  and  Oregon. 

2.  In  1977.  the  Plan  purchased  a  parcel 
of  improved  real  property  (the  Real 
Property)  located  in  the  City  of  Portland, 
MultomaJi  County,  Oregon,  the  street 
[address  of  which  is  5600  N.E.  42nd 
Avenue,  Portiand.  Oregon.  The  Real 
Property  consists  of  approximately  three 
acres  of  land  and  a  building  situated 
tiiereon  in  which  classes  for  the  Plan's 
participants  are  conducted.  The  Plan 
acquired  the  Real  Property  for  $225,000 
from  Safeway  Stores,  Inc.,  an  unrelated 
party.  At  present,  the  Real  Property  is 
not  subject  to  a  mortgage  or  to  any  other 
enciunbrance.  Since  its  acquisition  by 
the  Plan,  the  Real  Property  has  been 
non-income  producing. 

3.  The  Trustees  believe  that  the  Real 
Property  more  than  accommodates  the 
needs  of  the  Plan  in  carrying  out  its 
apprentice/journeyman  training  and 
retraining  program.  Accordingly,  the 
Trustees  request  an  administrative 
exemption  from  the  Department  in  order 
to  sell  a  portion  of  the  Real  Property, 
consisting  of  11,050  square  feet  of 
unimproved  land,  to  the  Corporation. 
The  Corporation  is  a  non-profit  entity 
organized  for  the  purpose  of  acquiring, 
holding  and  transferring  realty  on  behalf 
of  the  Union.  The  Corporation  owns  no 
other  property  that  is  in  proximity  to  the 
Real  Property. 

4.  The  Plan  will  sell  the  Lot  to  die 
Corporation  for  $45,500.  This  amount 
reflects  the  fair  maiicet  value  of  the  Lot 
as  determined  on  February  22, 1968  by 


Mr.  W.A.  Bert  BirdweM  (Mr.  BiidweU). 
I.F.A.C.  an  independent  appraiser 
affiliated  with  Birdwell  and  Associates 
of  Portland.  Oregon.  The  amount  of 
consideration  for  the  Lot  will  be  paid  by 
the  Corporation  in  cash.  If  at  the  time  of 
the  sale,  the  fair  market  value  of  the  Lot 
is  greater  than  $45,500,  the  sales  price 
will  be  increased,  correspondingly. 
Moreover,  the  Plan  will  not  be  required  , 
to  pay  any  real  estate  fees  or 
commissions  in  connection  with  the 
proposed  sale. 

5.  Subject  to  its  sale  of  the  Lot  to  the 
Corporation,  die  Plan  will  retain  an 
easement  (the  Easement)  of  twenty  feet 
in  width,  "The  purpose  of  the  Easement  is 
to  provide  additional  access  to  the  Real 
Property  for  the  participants  and    ■ 
beneficiaries  of  the  Plan.  The  Easement 
will  run  along  the  easteriy  border  of  the 
Lot  and  it  %vill  be  created  by  means  of  a 
reservation  in  the  warranty  deed  to  the 
Corporation.  Such  warranty  deed  will  be 
duly  recorded  by  the  Corporation. 

The  Plan  will  not  compensate  either 
the  Corporation  or  the  Union  for  its  use 
of  the  Easement 

6.  In  addition  to  valuing  the  Lot.  Mr. 
Birdwell  states  that  he  does  not  beUeve 
the  proposed  sale  of  the  Lot  by  the  Plan 
to  the  Corporation  will  diminish  the 
value  of  the  Real  Property  that  is 
retained  by  the  Plan.  Mr.  Birdwell  notes 
that  the  building,  owned  by  the  Plan  and 
situated  on  the  Real  Property,  faces  a 
westerly  direction.  He  explains  that  any 
use  of  the  Lot  will  not  affect  the  use  of 
the  Real  Property  unless  such  use  is  an 
incompatible  one.  Because  Mr.  Birdwell 
says  he  is  aware  of  the  fact  that  the  Lot 
will  be  improved  by  the  Corporation 
with  an  office  building,  he  believes  this 
development  will  be  in  harmony  with 
the  current  use  of  the  Real  Property, 
thereby  enhancing  its  value.  Mr. 
Birdwell  bases  his  conclusion  on  the 
understanding  that  the  Easement  across 

.  the  east  end  of  the  Lot  will  be  granted  in 
favor  of  the  Plan  for  access  to  the  east 
side  of  the  Plan-owned  building  that  is 
located  on  the  ReaJ  Property. 

Mr.  Birdwell  also  believes  that  the 
Real  Property  that  is  retained  by  the 
Plan  will  not  be  rendered  less  attractive 
to  a  potential  purchaser  as  long  as  it  is 
specifically  agreed  to  by  the  parties  that 
the  Lot  will  be  developed  with  an 
improvement  that  is  compatible  with  the 
present  use  of  the  Real  Property.  If  this 
is  done,  Mr.  Birdwell  is  of  the  opinion 
that  the  potential  for  sale  of  or  for  the 
future  development  of  the  Real  Property 
will  be  increased.  1  he  Lot  will  be 
developed  in  accordance  with  the 
assumptions  made  by  Mr.  Birdwell  in 
his  appraisal  and  wiU.  thus,  be  in 


harmony  with  the  current  use  of  the 
Real  Property. 

7.  As  stated  briefly  above,  after 
acquiring  titie  to  the  Lot  the 

Corporation  contemplates  constructing 
thereon  an  office  building  for  use  by  the 
Union.  The  applicants  represent  that  the 
Union  is  desirous  of  relocating  its 
business  premises  as  it  is  currenUy 
leasing  office  space  on  a  month-to- 
month  basis  in  an  arrangement  that  is 
unsatisfactory  to  both  the  Union  and  its 
landlord.  It  is  not  anticipated  that  the 
Union  will  ever  use  any  of  the  remaining 
Real  Property  adjoining  the  Lot  for 
parking  purposes.  Rather,  the  applicants 
represent  that  the  Lot  is  large  enough  to 
accommodate  an  office  building  and 
fourteen  pariung  spaces  for  the  officers 
and  employees  of  the  Union.  The 
applicants  also  state  that  there  is 
sufficient  off-street  parking  next  to  the 
site  of  the  proposed  office  building. 

8.  In  summary,  it  is  represented  that 
the  proposed  transaction  will  satisfy  the 
statutory  criteria  for  an  exemption  under 
section  406(a)  of  the  Act  because:  (a) 
The  sale  of  the  Lot,  subject  to  the  Plan's 
retention  of  the  Easement,  will  be  a  one- 
time transaction  for  cash:  (b)  the  Plan 
will  not  be  required  to  pay  any  real 
estate  fees  or  commissions  in 
connection  therewith:  (c)  the  fair  market 
value  of  the  Lot  has  been  determined  by 
an  independent  appraiser,  and  (d)  the 
sale  will  increase  the  Plan's  liquidity 
position  through  the  receipt  of  the  sales 
proceeds. 

For  Further  Information  Contact:  Ms. 
Jan  D.  Broady  of  the  Department, 
telephone  (202)  523-8881.  (This  is  not  a 
toll-free  number.) 

Genmal  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve  a 
fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act:  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
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employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  Before  an  exemption  may  be  ' 
granted  under  section  408(a)  of  the  Act 
and/or  section  4975{cJ(2)  of  the  Code, 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  H^ 
participants  and  beneficiaries  and/ 
protective  of  the  rights  of  particip^ts 
and  beneficiaries  of  the  plan;  an4^ 

(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and/or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction. 

(4)  The  proposed  exemptions,  if  I 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete,  and 
that  each  application  accurately 
described  all  material  terms  of  the 
transaction  which  is  the  subject  of  the 
exemption.  j 

Signed  at  Washington,  DC  this  19th  day  of 
May.  1968. 
Robert  |.  Doyle. 

Acting  Associate  Director,  Regulations  and 
Intarpretations.  Pension  and  Welfare  Benefits 
Administration.  U.S.  Department  of  Labor. 
[FR  Doc.  88-11665  Filed  5-24-88:  8:45  am] 
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[ProMbitMl  Traraactlon  Examption  8»-45; 
ExwnptkNi  Application  No.  D-6716  at  aL] 

Grant  of  Individual  Exemptions; 
Transco  Energy  Co.  Thrift  Plan,  et  aL 

agency:  Pension  and  Welfare  Benefits 
Administration,  Labor. 

action:  Grant  of  individual  exemptions. 

summary:  This  document  contains 
exemptions  issued  by  the  Department  of 
Labor  (the  Department)  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or  the 
Internal  Revenue  Code  of  1954  (the 
Code). 

Notice  were  published  in  the  Federal 
Register  of  the  pendency  before  the 
Department  of  proposals  to  grant  such 
exemptions.  The  notices  set  forth  a 
summary  of  facts  and  representations 
contained  in  each  application  for 
exemption  and  referred  interested  I 
persons  to  the  respective  applications 
for  a  complete  statement  of  the  facts 
and  representations.  The  applications 


have  been  available  for  public 
inspection  at  the  Department  in 
Wphington,  DC  The  notices  also 
invited  interested  persons  to  submit 
comments  on  the  requested  exemptions 
to  the  Department.  In  adcUtion  the 
notices  stated  that  any  interested  person 
might  submit  a  written  request  that  a 
public  hearing  be  held  (where 
appropriate).  The  applicants  have 
represented  that  they  have  complied 
with  the  requirements  of  the  notification 
to  interested  persons.  No  public 
comments  and  no  requests  for  a  hearing, 
unless  otherwise  stated,  woe  received 
by  the  Department. 

The  notices  of  pendency  were  issued 
and  the  exemptions  are  being  granted 
solely  by  the  Department  because, 
effective  December  31, 1978,  section  102 
of  Reorganization  Plan  No.  4  of  1978  (43 
FR  47713.  October  17, 197^  transferred 
the  authority  of  the  Secretary  of  tlie 
Treasury  to  issue  exemptions  of  the  type 
proposed  to  the  Secretary  of  Labor. 

Statutory  Findings 

In  accordance  with  section  408(a]  of 
the  Act  and/or  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in 
ERISA  Procedure  75-1  (40  FR  18471. 
April  28, 1975),  and  based  upon  the 
entire  record,  the  Department  makes  the 
following  findings: 

(a)  The  exemptions  are 
administratively  feasible; 

(b)  They  are  in  the  interests  of  the 
plans  and  their  participants  and 
beneficiaries;  and 

(c)  They  are  protective  of  the  riglhts  of 
the  participants  and  beneficiaries  of  die 
plans. 

Transco  Energy  Company  Thrift  Piaa 
(the  Thrift  Pki^  and  Employee  Stock 
Ownership  Plan  (coUedive^.  tiie  Plana) 
Located  in  Houston,  Texas 

[Prohibited  Trmnsaction  Exnnption  SB-^ 
Exemption  Application  ^k).  D-6716] 

Exemption 

The  restrictions  of  Section  400(a)  and 
407(a)  of  the  Act.  shall  not  apply  to:  (1) 
The  acquisition  and  holding  by  tiie  Fians 
of  certain  depositary  units  (the  Units) 
representing  limited  partnership 
interests  in  Transco  Exploration 
Partners,  Ltd.,  a  party  in  interest  with 
respect  to  the  Plans,  distrilnited  a» 
dividends  to  the  Plans  m  shareholders 
of  shares  of  common  stoi^  of  Transco 
Energy  Company  (the  Employer);  and  (2) 
the  future  purchase  and  iM^ding  of 
additional  Units  acquired  on  the  open 
market  at  the  fair  market  value  as  listed 
on  the  New  York  Stock  Exchange  on  the 
date  of  acquisition  by  the  individual 
accounts  of  participants  in  the  Thrift 
Plan  with  cash  distributions  received 


with  respect  to  the  Units,  the  sale 
proceeds  of  other  existing  investment 
options,  the  participants'  future 
contributions,  and  those  of  the 
Employer;  provided  that  the  value  of  all 
of  the  Units  held  in  a  participants's 
individual  account  after  the  purchase  of 
the  Units  on  the  open  market  does  not 
exceed  ten  percent  (10%)  of  the  value  of 
the  total  assets  of  such  participant's 
individual  account  in  the  Thrift  Flan. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  pnblished  on 
March  18, 1988,  at  53  FR  9003. 

FOR  HMTHER  INFORMATION  CONTACT: 

Angelena  C.  Le  Blanc  of  the  Department, 
telephone  (202)  523-8883.  (This  is  not  a 
toll-free  number.) 

Knox  Nelson  jOil,  Co.,  Inc  Money 
Purchase  PlaMtfae  M/P  Plan):  Knox 
Nelson  OO  Co..  Ina,  Profit  Sharing  Plan 
(the  P/S  Plan;  collectively,  the  Plans) 
Located  in  Rne  Bluff.  Arkansas 

(Prohibited  Transaction  Exemption  88-46; 
Exemption  Application  Nos.  D-7306  and  D- 
7307] 

Exemption 

The  restrictions  of  section  406(a)  and 
406(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  lesiilting  bam  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4g75(c)(l)(A)  through  (E)  of  the 
Code,  shall  not  apply  to  the  series  of 
loans  (the  Loans]  by  each  of  the  Plans  to 
Knox  Nelson  Oil.  Co.,  Inc.;  provided  that 
the  terms  and  conditions  of  the  Loans 
are  not  less  favorable  to  the  Mans  than 
those  obtainable  in  similar  arm's  length 
transactions  with  unrelated  third 
parties;  and  provided  further  that  the 
total  amount  of  the  Loans  outstanding 
fix)m  either  of  the  Plans  at  the  time  any 
of  the  Loans  are  entered  and  throughout 
the  duration  of  the  Loans  does  not 
exceed  twenty-five  percent  (25%)  of  tlie 
fair  market  value  of  the  assets  of  the  M/ 
P  Plan  or  the  P/S  Plan  from  which  such    ' 
loans  are  made. 

Written  Comments 

The  applicants  informed  the 
Department  (a)  That  certain  interested 
persons  had  been  notified  tliat  the  time 
period  for  comments  or  requests  for 
public  hearing  was  two  days  shorter 
than  that  required  by  the  E>epartment; 
and  (b)  that  the  applicants  were  unable 
to  notify  Kirk  Stone,  the  independent 
fiduciary,  and  the  National  Bank  of 
Commerce  of  Pine  Bluff,  the  trustee  with 
respect  to  the  Plans,  within  the  time 
period  set  forth  in  the  prcqtosed 
exemption.  Pursuant  to  discussions  with 


the  Department  the  applicants  notified 
interested  persons  that  the  period  for 
written  comments  and  requests  for 
public  hearing  would  be  extended  until 
May  6, 1988.  Specifically,  the  applicants 
have  represented  that  interested  persons 
were  notified  on  or  before  April  6, 1988, 
by  posting  at  the  worksite  for  the  benefit 
of  employees,  by  hand  delivery  to  the 
independent  fiduciary  and  trustee,  and 
by  mailing  to  one  remaining  interested 
party  who  is  a  terminated  employee 
participant. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
March  18, 1988,  at  53  FR  9010. 
FOR  FURTHER  INFORMATION  CONTACT 

Angelena  C.  Le  Blanc  of  tlie  Department, 
telephone  (202)  523-8883.  (This  is  not  a 
toll-free  number.) 

General  InConnation 

The  attention  of  interested  persons  is 
directed  to  tlie  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/ or  section 
4975(c)(2)  of  the  Code  does  not  relieve  a 
fiduciary  or  other  party  in  interest  or 
disqualified  person  ft-om  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibOity  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  These  exemptions  are 
supplemental  to  and  not  in  derogation 
of,  any  other  provisions  of  the  Act  and/ 
or  the  Code,  including  statutory  or 
administrative  exemptions  and 
transitional  rules.  Furthermore,  the  fact 
that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction. 

(3)  The  availability  of  these 
exemptions  is  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  accurately  describes  all 
material  terms  of  the  transaction  which 
is  the  subject  of  the  exemption. 


Signed  at  Washington,  DC,  this  19th  day  of 
May,  198a 

Robert ).  Doyle, 

Acting  Associate  Director  for  Regulations  and 
Interpretations,  Pension  and  Welfare  Benefits 
Administration,  U.S.  Department  of  Labor 
[FR  Doc.  88-11666  Filed  5-24-88;  8:45  am] 
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LIBRARY  OF  CONGRESS 
CopyriQht  Office 
(DoclcetRM8«-3] 

Request  for  Information;  Notice  of 
Hearing,  New  Technology  and 
Audiovisual  Works 

agency:  Library  of  Congress,  Copyright 
Office. 

action:  Request  for  information;  notice 
of  hearing,  new  technology  and 
audiovisual  works. 

summary:  The  Copyright  Office  of  the 
Library  of  Congress  issues  this  request 
for  information  to  advise  the  public  tfiat 
it  is  inquiring  and  intends  to  hold  a 
public  hearing  on  issues  concerning  how 
new  technologies  such  as  colorization, 
time  compression,  and  panning-and- 
scanning  affect  the  creation  and  uses  of 
audiovisual  works,  including  motion 
pictures  and  television  programming. 
This  notice  invites  participation  in  a 
public  hearing  intended  to  eltdt 
comments,  views,  and  information  that 
will  assist  the  Office  in  understanding 
the  extent  of  the  present  use  of  these 
new  technologies  in  conjunction  with 
audiovisual  woriu,  the  problems,  if  any, 
that  this  technology  may  create  for  both 
the  integrity  of  oiu-  national  film  heritage 
and  the  creative  freedom  of  filmmakers, 
as  well  as  the  extent  such  technologies 
are  expected  to  be  used  in  the  futiue 
and  their  impact  on  consumers,  artists, 
producers,  distributors,  and  other 
affected  individuals  and  industries. 
Written  comments  are  also  solicited. 

The  Office  particularly  invites 
comment  from  or  participation  by 
representatives  of  organizations  of 
individuals  involved  in  creating 
audiovisual  works;  with  distributors, 
broadcasters  and  other  commercial 
interests  that  exploit  such  works  or  own 
copyright  interests  in  them;  with 
consumers,  institutional  film  collectors, 
archivists,  academics,  libraries,  and 
government  agencies. 
date:  The  hearing  will  be  held  on 
September  8, 1988  in  Washington.  DC. 
Anyone  desiring  to  testify  should 
contact  the  Office  of  the  Register  of 
Copyrights  at  (202)  287-8350!|y  August 
24, 1988.  Ten  copies  of  written 
statements  should  be  submitted  to  the 


Copjrright  Office  by  4M)  p.m.  on  August 
17, 1988,  if  possible,  and  in  any  case  no 
later  than  August  24. 1988.  Written 
comments  are  also  invited  from  persons 
who  do  not  wish  to  testify,  and  should 
be  submitted  by  September  22, 1988. 

addresses:  The  hearing  will  be  held  on 
September  8, 1988  in  the  Mumford  Room 
of  the  James  Madison  Memorial  Building 
(LM-649),  Sixth  Floor,  Library  of 
Congress,  First  and  Independence 
Avenue.,  SE..  Washington.  DC 
beginning  at  9:30  a.m. 

Ten  copies  of  written  statements, 
supplementary  statements,  or  comments 
should  be  submitted  as  follows: 

If  sent  by  mail:  Library  of  Congress, 
Department  100,  Washington,  DC  20540. 

If  delivered  by  hand:  Office  of  the 
Register  of  Copyrights,  Copyright  Office, 
James  Madison  Memorial  Building, 
Room  403,  Rrst  and  Independence 
Avenue,  SE.,  Washington,  DC  20559. 

All  requests  to  testify  should  clearly  . 
identify  the  individual  or  group  desiring 
to  testify. 

FOR  FURTHER  INFORMATION  CONTACT 

William  Patry  or  Eric  Schwartz,  Policy  • 
Planning  Advisors  to  the  Register  of 
Copyrights.  Copyright  Office,  Library  of 
Congress,  Washington,  DC  20559. 
Telephone:  (202)  287-8350 

SUPPlfMENTARY  INFORMATION:  At  the 

request  of  the  Subcommittee  on  Courts, 
Civil  Liberties  and  the  Administration  of 
Justice  of  the  House  Committee  on  the 
Judiciary,  the  Copyright  Office  is 
conducting  an  inquiry  and  preparing  a 
report  on  the  effect  new  technologies 
such  as  colorization,  time  compression, 
and  panning-and-scanning  have  on  the 
creation  and  exploitation  of  audiovisual 
works,  including  motion  pictures  and 
television  programming. 

On  June  22, 1987  the  Copyright  Office 
issued  a  Notice  of  Registration  Decision 
regarding  claims  to  copyright  in  certain 
computer-colorized  versions  of  black 
and  white  motion  pictures.  52  FR  23443- 
23446.  Tlie  Notice  informed  the  public 
that,  after  having  received  and  reviewed 
46  comments  about  the  nature  of 
claimed  authorship  in  and  the  process  of 
creating  computer-colorized  versions  of 
black  and  white  motion  pictures,  the 
Office  had  concluded  that  some 
computer-colorized  films  may  contain 
suffident  authorship  to  justify 
registration.  The  standard  to  be  applied 
in  determining  whether  the  color  added 
to  a  black  and  white  motion  picture 
satisfies  the  originality  standard  for 
protection  is  that  which  already  applies 
to  all  other  derivative  works:  i.e., 
modifications  "which,  as  a  whole, 
represent  an  original  work  of 
authorship."  17  U.S.C.  101  (definition  of 
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"derivative  work").  The  notice  then 
enumerated  five  criteria  the  Office 
would  apply  in  determining  whether  the 
coloring  of  a  particular  black  and  white 
film  is  a  modification  that  satisfies  this 
statutory  standard.  The  Notice  of 
Registration  Decision  noted  that 
registration  determinations  cannot  be 
made  on  aesthetic  grounds  and, 
accordingly,  that  aesthetic  or  moral 
arguments  about  the  propriety  of 
coloring  black  and  white  films  did  not 
form  any  part  of  the  inquiry. 

On  June  24, 1987,  the  Office  published 
a  separate  notice  of  proposed 
rulemaking  regarding  the  deposit 
requirements  for  colorized  versions  of 
black  and  white  motion  pictures.  119  FR 
23691-23692. 

•  This  notice  does  not  seek  additional 
comments  regarding  the  registrabihty  of 
computer-colorized  versions  of  black- 
and-white  audiovisual  works.  Instead,  it 
seeks  information  concerning  the  nature, 
extent,  and  effect  of  these  new 
technologies  on  creators,  distributors, 
and  the  public. 

Specifically,  the  Office  seeks 
comments  in  the  following  areas: 

1.  Nature  and  Impact  of  the  Technology 

The  Office  would  appreciate 
information  regarding: 

a.  Description  of  the  technologies  of 
colorization,  time  compression,  and 
panning-and-scanning  and  how  and  why 
these  techniques  are  utilized  after  the 
creation  of  an  audiovisual  work. 

b.  What  considerations  are  taken  into 
account  in  deciding  whether  to  use  these 
technologies — commercial,  aesthetic,  or 
other  factors?  How  does  the  use  of  these 
technologies  affect  the  integrity  of  and 
economic  rewards  flowing  to  those 
involved  in  the  creation  of  the  original 
work  (including  but  not  limited  to  the 
director,  producer,  actors, 
cinematographers,  screenplay  authors, 
soundtrack  composers,  and  set 
designers)?  Have  these  individuals 
objected  to  the  use  of  these 
technologies,  and,  if  so.  how  have  the 
objections  been  resolved? 

c.  What  is  the  present  extent  of  the 
use  of  the  technologies  and  what  is  the 
present  impact  of  the  technologies  on 
those  involved  in  the  distribution  of  the 
original  and  the  altered  versions  of  the 
work?  What  is  the  projected  future  use 
and  impact  of  these  technologies?  Are 
there  similar  technologies  currently  in 
the  planning  or  development  stages, 
and,  if  so,  what  is  their  projected  use 
and  impact? 

d.  What  is  the  impact  of  the  new 
technologies  on  public  access  to 
audiovisual  works?  Do  they  increaslB  or 
decrease  demand  for  or  availability  of 
the  original?  Do  the  new  technologies 


have  different  impact  depending  upon 
the  medium  of  distribution;  e.g.. 
theatrical  distribution,  home 
videocassette  sale  or  rental,  and  cable 
or  other  pay  TV  mechanisms? 

2.  Contractual  Practices 

Do  existing  contractual  or  collective 
bargaining  agreements  govern  the 
nature  and  extent  of  the  use  of  the  new 
technologies,  and  if  not,  why  not?  Are 
there  differences  in  contract  provisions 
negotiated  by  estabhshed  creators  and 
those  negotiated  by  lesser-known 
artists? 

3.  Foreign  Practices 

Have  foreign  countries  addressed  any 
of  the  issues  raised  by  these  new 
technologies,  and  if  so,  how,  and  are 
these  foreign  practices  relevant  or 
applicable  to  practices  in  the  United 
States? 

4.  Possible  Future  Legislative  Action 

Is  there  a  need  for  additional 
legislation  to  solve  the  problems  caused 
by  the  new  technologies  or  should  the 
private  contractual  or  collective 
bargaining  process  be  relied  upon? 
Would  additional  legislation  upset 
existing  contractual  relationships  or 
raise  constitutional  issues  with  respect 
to  restrictions  on  the  exploitation  of 
existing  rights?  If  legislation  is  believed 
to  be  necessary  and  appropriate,  what 
form  should  it  take — federal  (e.g., 
amendments  to  the  Copyright  Act  or  the 
Lanham  Act]  or  state  (e.g.,  state  moral 
rights  statutes)  and  who  should  be 
protected — only  the  principal  director  or 
screenwriter  of  the  original  woric,  or  all 
others  involved  in  the  creative  process, 
e.g.,  the  actors,  the  cinematographers, 
the  screenplay  authors,  the  soundtrack 
composers,  and  the  set  designers?  Is  it 
possible  or  desirable  to  distinguish 
between  works  which  should  be 
protected?  Should  protection  be  limited 
to  recognized  classics,  and,  if  so,  how 
should  it  be  determined  if  a  work  is  a 
classic  or  otherwise  deserving  of 
protection? 

Copies  of  all  comments  received  will 
be  available  for  public  inspection  and 
copying  between  the  hours  of  8:30  a.m. 
and  4:00  p.m.,  Monday  through  Friday,  in 
Room  401,  James  Madison  Memorial 
Building,  Library  of  Congress,  First  and 
Independence  Avenue,  SE.,  Washington, 
DC  20559. 

Dated:  May  13. 1988. 

Approved: 
Jamas  H.  Billington, 
The  Librarian  of  Congress. 
(FR  Doc  88-11705  Filed  5-24-88;  8:46  am] 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Meeting  of  ttie  Utarature  Advieory 
Panel 

Pursuant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub.  L 
92-463],  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Literature 
Advisory  Panel  (Translators 
Fellowships  Section)  to  the  National 
Council  on  the  Arts  will  be  held  on  June 
10, 1988  from  9:00  a.m.-6:00  p.m.,  and  on 
June  11, 1988  from  9:00  a.m.-2KX)  p.m.  in 
room  714  of  the  Nancy  Hanks  Center, 
1100  Pennsylvania  Avenue.  NW.. 
Washington,  DC  20506. 

A  portion  of  the  meeting  will  be  open 
to  the  public  on  June  11, 1988,  bom  1KX>- 
2:00  p.m.  for  a  policy  discussion. 

The  remaining  sessions  of  this 
meeting  on  June  10, 1988  horn  9:00  p.m.- 
6:00  p.m.  and  on  Jime  11. 1988  from  9:00 
a.m.-l:00  p.m.  are  for  the  purpose  of 
Panel  review,  discussion,  evaluation  and 
recommendation  on  applications  for 
financial  assistance  imder  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman 
published  in  the  Federal  Register  of 
February  13, 1980,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsections  (c)  (4),  (6)  and  (9)  (b)  of 
section  552b  of  Title  5,  United  States 
Code. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  for  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506,  202/682-5532, 
TTY  202/682-54g6.at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506,  or  call  202/682-5433. 

Dated:  May  18, 1988 
Yvonne  M.  Sabine, 

Director,  Council  and  Panel  Operations, 
National  Endowment  for  the  Arts. 
(FR  Doc.  88-11748  Filed  5-24-88: 8:45  am] 
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Meeting  of  tt>e  Visual  Arts  Advisory 
Panel 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463),  as  aoiended,  notice  is  hereby 
given  that  a  meeting  of  the  Visual  Arts 


advisory  Panel  (Crafts  Fellowships 
Section)  to  the  National  Council  on  the 
Arts  will  be  held  on  June  13-16, 1988 
fit)m  9:00  a.m.-8:00  p.m.,  and  on  June  17, 
1988  from  9:00  a.m.-5:00  p.m.  in  room  716 
of  the  Nancy  Hanks  Center,  1100 
Pennsylvania  Avenue.  NW.. 
Washington,  DC  20506. 

This  meeting  is  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  Agency  by 
grant  applicants.  In  accordance  with  the 
determination  of  the  Chairman 
published  in  the  Federal  Register  of 
February  13, 1980,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsections  (c)(4),  (6)  and  (9)(B)  of 
section  552b  of  Titie  5,  United  States 
Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine.  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington. 
DC  20506.  or  call  (202)  682-5433. 
Yvoone  M.  Sabiaa. 

Director,  Council  and  Panel  Operations 
National  Endowment  for  the  Arts. 
May  18, 1968. 

[¥R  Doc.  88-11749  Filed  &-24-fl8;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Na  S0-3»7]  | 

WasMngton  Public  Power  Supply 
System;  Environmental  Assesement 
and  Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
21  issued  to  Washington  Nuclear  Project 
No.  2  (WNP-2),  located  in  Benton 
County.  Washington. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  amendment  would 
revise  Tables  3.3.-1.  "Isolation 
Actuation  Instrumentation"  and  3.6.3-1, 
"Primary  Containment  Isolation 
Valves."  of  tiie  Technical  Specifications 
by  adding  footnotes  stating  that  the 
isolation  capability  for  valve  RHR-V-8 
on  the  residual  heat  removal  system 
suction  line  will  not  be  required  when 
control  of  this  valve  is  transferred  to  the 
alternate  remote  shutdown  panel. 


The  proposed  action  is  in  accordance 
with  the  licensee's  application  for 
amendment  dated  January  5, 1988,  as 
supplemented  by  letters  dated  February 
12  and  March  15, 1988. 

The' Need  for  the  Proposed  Action 

The  proposed  change  to  the  Technical 
Specifications  will  make  it  possible  to 
operate  the  facility  with  control  of  value 
RHR-V-8  transferred  to  the  alternate 
remote  shutdown  panel.  This  will 
resolve  NRC  concerns  over  the  potential 
for  spurious  opening  of  the  two  valves 
on  the  line  in  the  event  of  a  control  room 
fire. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  revisions  to 
the  Technical  Specifications.  The 
proposed  revisions  will  allow  the 
facility  to  operate  when  control  of  a 
valve  on  the  residual  heat  removal 
system  intake  line  is  transferred  away 
from  the  control  room  and  isolation 
interlocks  are  bypassed.  The  revisions 
have  been  found  to  be  acceptable 
because  transfer  of  control  of  the  valve 
as  proposed  will  provide  reasonable 
assurance  that  a  control  room  fire  will 
not  cause  spurious  opening  of  the  valve. 
Furthermore,  since  the  valve  is  normally 
closed  when  the  reactor  is  at  power  and 
since  the  valve  will  be  locked  in  the 
closed  position  when  control  is  at  the 
alternate  remote  shutdown  panel,  the 
objective  of  the  existing  Technical 
Specification  is  not  affected.  The 
proposed  changes  do  not  increase  the 
probability  or  consequences  of  an 
accident  No  changes  are  proposed  in 
the  types  of  any  effluents  that  may  be 
released  offsite,  and  there  is  no 
significant  increase  in  the  allowable 
individual  or  cumulative  occupational 
radiation  exposure.  Accordingly,  the 
Commission  concludes  that  this 
proposed  action  would  result  in  no 
significant  radiological  environmental 
impact. 

With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
amendment  to  the  TS  involves  normal 
switch  alignment  for  control  of  a  system 
located  within  the  restricted  area  as 
defined  in  10  CFR  Part  20.  It  does  not 
affect  non-radiological  plant  effluents 
and  has  no  other  environmental  impact. 
Therefore,  the  Commission  concludes 
that  there  is  no  significant  non- 
radiological  environmental  impact 
associated  with  the  proposed 
amendment. 

The  Notice  of  (Jonsideration  of 
Issuance  of  Amendment  and 
Opportunity  for  Hearing  in  connection 
with  this  action  was  published  in  the 


Federal  Regietar  March  14. 1988  (53  FR 
8291).  No  request  for  hearing  or  petition 
for  leave  to  intervene  was  filed 
following  this  notice. 

Alternative  to  the  Proposed  Action 

Since  the  Conunission  concluded  that 
there  is  no  significant  environmental 
effect  that  would  result  from  the 
proposed  action,  alternatives  with  equal 
or  greater  environmental  impacts  need 
not  be  evaluated. 

The  principal  alternative  would  be  to 
deny  the  requested  amendment.  Denial 
of  the  request  would  not  reduce 
environmental  impacts  of  plant 
operation  and  in  fact  would  result  in 
continued  safety  concern  over  spurious 
operation  of  the  valve  in  the  event  of  a 
control  room  fire. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
any  resources  not  previously  considered 
in  the  Final  Environmental  Statement 
Related  to  tiie  Operation  of  WPPSS 
Nuclear  Project  No.  2.  dated  December, 
1981. 

Agencies  and  Person  Consulted 

The  NRC  staff  reviewed  the  licensee's 
request  and  did  not  consult  other 
agencies  or  persons. 

Finding  of  no  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  license 
amendment 

Based  upon  the  foregoing 
environmental  assessment  we  conclude 
that  the  proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  January  5, 1988  and 
supplemental  letters  dated  February  12 
and  March  15, 1988  which  are  available 
for  public  inspection  at  the 
Commission's  Public  Document  Room, 
1717  H  Street  NW.,  Washington.  DC 
and  at  the  Richland  City  Library,  Swift 
and  Northgate  Streets,  Richland, 
Washington  99352. 

Dated  at  Rockville,  Maryland,  ttiig  20th  day 
of  May.  1988. 

For  the  Nuclear  Regulatory  Commission. 
Geofge  W.  Knightop, 

Director,  Pro/'ect  Directorate  V,  Division  of 

Reactor  Protect*— III.  IV,  V  and  Special 

Projects,  Off  ice  of  Nuclear  Reactor 

Regulation. 

[FR  Doc.  88-11692  Filed  5-24-88:  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[FtoL  Na  10-1640^  Flto  Na  lia-ess?] 

James  U.  Bianchard  III,  Sheffield 
Management  Co.,  Sheffield 
Investments,  Inc.  Bianchard  Strategic 
Growth  Fund,  and  Frae  Market 
Advisors,  Inc.;  FiNng  of  Application 

May  la  1988. 

Notice  is  hereby  given  that  James  U. 
Bianchard  III  ("Bianchard")  2400 
lefferson  Highway,  Suite  200,  Jefferson, 
Louisiana  70121,  and  Sheffield 
Management  Company  ("Sheffield 
Management"),  Sheffield  Investments, 
Inc.  ("Sheffield  Investments"). 
Bianchard  Strategic  Growth  Fund,  and 
Free  Market  Advisors,  Inc.  ("Free   ' 
Market").  41  Madison  Avenue,  24th 
Floor,  New  York.  New  Yoric  10010 
(collectively  "the  Applicants")  have 
nied  an  application  and  an  amendment 
thereto  requesting  an  order  of  the 
Commission  pursuant  to  section  9(c)  of 
the  Investment  Company  Act  of  1940,  as 
amended  (the  "Act"),  that  would 
permanently  exempt  Applicants  from 
the  provisions  of  section  9(a)(2)  and 
9(a)(3)  of  the  Act  in  respect  of  the 
circumstances  describeid  below. 

The  Applicants  state  that  Bianchard  is 
the  President  and  sole  shareholder  of 
James  U.  Bianchard  and  Company.  Inc. 
("Bianchard  &  Co."),  located  Wf' 
Jefferson,  Louisiana.  Bianchard  was  also 
the  President  and  sole  shareholder  of 
the  National  Committee  for  Monetary 
Reform,  Inc.,  until  that  entity's  merger 
with  Bianchard  &  Co.  in  April,  1987. 
Bianchard,  through  Bianchard  &  Co.,  is 
primarily  engaged  in  the  business  of 
marketing  numismatic,  semi- 
numismatic,  and  rare  investment  quality 
coins  and  precious  metals.  Bianchard 
also  publishes  various  materials  and 
periodicals  and  conducts  certain  | 
conferences  and  seminars.  ' 

The  Applicants  state  that  Sheffield 
Management  is  a  registered  investment 
adviser.  Sheffield  Investments  is  a 
registered  broker-dealer  and  a  member 
of  the  National  Association  of  Securities 
Dealers.  Bianchard  Strategic  Growth 
Fund  is  a  registered  open-end  non- 
diversified  management  investment 
company.  FriSe  Market  is  a  registered 
investment  adviser. 

The  Applicants  state  that  from 
January  24, 1986.  until  December  15, 
1986,  Bianchard  served  as  Chairman  of 
the  Board  and  "interested"  trustee  of 
Bianchard  Strategic  Growth  Fund.  From 
October  22, 1985  to  December  15, 1986, 
Bianchard  served  as  a  director  of 
Sheffield  Management  and  Sheffield 
Investments.  The  Applicants  state  that 


Bianchard  resigned  from  these  positions 
on  December  15, 1986. 

On  January  13, 1977.  in  an  action 
entiUed  SEC,  v.  Siiver  Stack  Mines,  Ltd. 
et  al.  Civil  Action  No.  77-0066  (D.C.C, 
filed  January  12, 1977).  the  United  States 
District  Court  for  the  District  of 
Columbia  entered  a  final  judgment  of 
permanent  injunction  against  Bianchard. 
The  District  Court  enjoined  Bianchard 
from  violations  of  the  registration 
provisions  of  the  Securities  Act  of  1933, 
the  anti-fraud  provisions  of  the 
Securities  Exchange  Act  of  1934,  and  the 
anti-fraud  and  recordkeeping  provisions 
of  the  Investment  Advisers  Act  of  1940. 
Bianchard  consented  to  the  entry  of  the 
injunction  without  admitting  or  denying 
the  allegations  against  him. 

Section  9(a)(2)  of  the  Act  applies  to 
persons  who,  by  reason  of  any 
misconduct  have  been  enjoined  from ' 
engaging  in  or  continuing  any  conduct  or 
practice  in  connection  with  the  purchase 
or  sale  of  any  security.  The  section 
prohibits  these  persons  from  serving  or 
acting  as  an  employee,  officer,  director, 
member  of  an  advisory  board, 
investment  adviser,  or  depositor  of 
investment  company,  or  principal 
underwriter  for  any  registered  open-end 
company,  registered  imit  investment 
trust,  or  cegistered  face-amount 
certificate  company.  Section  9(a)(3) 
extends  these  probdbitions  to  companies 
whose  affiliated  persons  are  subject  to 
the  prohibitions  of  section  9(a)(2). 

Bianchard  is  subject  to  the 
prohibitions  of  section  9(a)(2)  by  reason 
of  the  entry  of  the  permanent  injunction 
against  him.  In  addition,  to  the  extent 
that  Bianchard  serves  as  a  director  of 
Sheffield  Management  or  Sheffield 
Investments,  he  is  an  affiliated  person  of 
those  entities,  see  Investment  Company 
Act  2(a)(3)(D),  thus  barring  thera  from 
serving  as  investment  adviser  and 
principal  underwriter,  respectively,  to 
Bianchard  Strategic  Growth  Fund  or  to 
other  registered  investment  companies. 

Section  9(c)  of  the  Act  provides  that, 
upon  application,  the  Commission  may 
grant,  either  unconditionally  or  on  an 
appropriate  temporary  or  conditional 
basis,  an  exemption  from  the  provisions 
of  section  9(a].  The  applicant  must 
establish  that  the  prohibitions  of  section 
9(a),  as  applied  to  such  person,  are 
unduly  or  disproportionately  severe  or 
that  the  conduct  of  such  person  has 
been  such  as  not  to  make  it  against  the 
public  interest  or  the  protection  of 
investors  to  grant  such  application. 

Applicants  submit  that  the 
prohibitions  of  section  9(a)  of  the  Act.  to 
the  extent  applicable  by:  virtue  of  the 
injunction  against  Bianchard,  would  be 
unduly  or  disproportionately  severe  as 
applied  to  them.  Applicants  also  submit 


that  the  conduct  of  Bianchard  has  been 
such  as  not  to  make  it  against  the  public 
interest  or  the  protection  of  investors  to 
grant  the  Application.  The  Applicants 
therefore  request  that  the  Commission, 
pursuant  to  section  9(a)  of  the  Act  grant 
Bianchard,  Sheffield  Management 
Sheffield  Investments,  Free  Market  and 
Bianchard  Strategic  Growth  Fund  a 
permanent  exemption  from  the 
provisions  of  section  9(a)  operative  as  a 
result  of  the  entry  of  the  injunction 
against  Bianchard.  The  permanent 
exemption  is  sought  to  remove  the 
prohibitions  against  Bianchard  as  an 
impediment  to:  (i)  Service  by  Sheffield 
Management  and  Sheffield  Investments 
as  investment  adviser  or  principal 
underwriter  to  Bianchard  Strategic 
Growth  Fund  and  to  other  registered 
investment  companies  in  the  future  if 
Bianchard  serves  «s  a  director  of 
Sheffield  Management  or  Sheffield 
Investments;  and  (ii)  service  by 
Bianchard  as  Chairman  of  the  Board  of 
Directors  and  interested  trustee  of 
Bianchard  Strategic  Oowth  Fund  and 
otherwise  as  an  affiliate  of  Sheffield 
Management  and  Sheffield  Investments. 

The  Applicants  make  the  following 
points  in  support  of  their  arguments  that 
the  prohibitions  of  section  9(a)  as 
applied  to  them  would  be  unduly  or 
disproportionately  severe  and  that  the 
conduct  of  Bianchard  hab  been  such  as 
not  to  make  it  against  the  public  interest 
or  the  protection  of  investors  to  grant 
the  application: 

•  More  than  ten  years  have  elapsed 
since  the  activities  alleged  in  the 
compliant  against  Bianchard.  and  since 
section  9(a)(1)  of  the  Investment 
Company  Act  provides  that  a  felony 
conviction  would  serve  as  a  bar  for  ten 
years,  it  would  appear  inequitable  and 
unjust  if  the  end  result  of  a  consent 
decree  involving  civil  charges  were 
longer  lasting  than  the  impact  of  a 
felony  conviction; 

•  Prior  to  or  since  the  entry  of  the 
injunction  against  Bianchard  in  January 
1977.  no  findings  or  judgments  relating 
to  violations  of  federal  or  state 
securities  laws  had  or  have  ever  been 
entered  by  any  court  against  Bianchard 
or  any  of  the  applicants; 

•  The  allegations  in  the  Complaint 
against  Bianchard  and  the  terms  of  the 
Judgment  and  the  circumstances  to 
which  they  relate  did  not  involve 
activities  of  Bianchard  Strategic  Growth 
Fimd  or  Sheffield  Management's  or 
Sheffield  Investment's  activities  on 
behalf  of  the  fund  or  any  other 
registered  investment  company; 

•  The  prohibitions  of  sections  9(a) 
would  deprive  Bianchard  Strategic 
Growth  Fund  of  advisory  and 


distiibution  services  which  the  "non- 
interested"  Thistees  of  die  Fund 
selected  in  die  best  interests  of  die 
Fund's  shareholders,  and  would  thus 
operate  significandy  to  the  detriment  of 
the  Fund  and  its  shareholders,  none  of 
which  were  affected  by  the  events  diat 
gave  rise  to  the  injunction  against 
Blandhard. 

The  Applicants  represent  that  they 
acknowledge,  understand,  and  agree 
that  the  Commission's  issuance  of  the 
order  requested  by  their  application 
shall  not  prejudice  nor  limit  the 
Commission's  rights  in  any  manner  with 
respect  to  any  investigation, 
enforcement  action,  or  proceeding  under 
section  9(b)  of  the  Investment  Company 
Act,  based,  in  whole  or  in  part  upon 
conduct  other  than  that  giving  rise  to  the 
injunction  referred  to  above. 

Notice  is  hereby  given  that  any 
interested  person  may,  not  later  than 
June  13. 1988,  at  5:30  p.m..  submit  to  die 
Commission  in  writing  a  request  for  a 
hearing  on  the  application,  accompanied 
by  a  statement  as  to  the  nature  of  his  or 
her  interest,  the  reasons  for  such 
request  and  die  issues,  if  any,  of  fact  or 
law  proposed  to  be  controverted.  Any 
such  request  should  be  addressed: 
Secretary,  Securities  and  Exchange 
Commission,  450  5di  Sti«et  NW..  Mail 
Stop  6-0,  Washington.  DC  20549.  A  copy 
of  such  request  shall  be  served 
personally  or  by  mail  upon  the 
Applicants  at  the  address  stated  above. 
Proof  of  such  service  (by  affidavit  or.  in 
die  case  of  an  attorney,  certificate)  shall 
be  filed  contemporaneously  with  the 
request  As  provided  by  Rule  0-5  of  die 
Rules  and  Regulations  promulgated 
under  the  Apt  an  order  disposing  of  the 
application  herein  will  be  issued  as  of 
course  following  said  date  unless  the 
Commission  orders  a  hearing  upon 
request  or  upon  the  Commission's  own 
motion.  Persons  who  request  a  hearing, 
or  advice  as  to  whether  a  hearing  is 
ordered,  will  receive  any  notices  and 
orders  issued  in  this  matter,  including 
the  date  of  the  hearing  (if  ordered)  and 
any  postponement  thereof. 

By  the  CommiMion. 
lonathan  G.  Katz. 

Secretary. 

[FR  Doc  88-11754  FUed  S-24-88;  8:45  ani] 

MUMQ  COOC  MtO-OI-M 

(fM.  Na  35-24646;  70-7519] 

Filing  Under  the  Public  UtWty  Holding 
Company  Act  of  1935  ("Act") 

May  ft.  1968. 

Notice  is  hereby  given  that  the 
following  filing  has  been  made  with  the 


Commission  pursuant  to  provisions  of 
the  Act  and  ndes  promulgated 
thereunder.  All  interested  persons  are 
referred  to  the  declaration  for  complete 
statements  of  the  proposed  transactions 
summarized  below,  llie  declaration  and 
any  amendments  thereto  are  available 
for  public  inspection  through  the 
Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
declaration  should  submit  their  views  in 
writing  by  June  13. 1988,  to  the 
Secretary,  Securities  and  Exchange 
Commission,  Washington,  DC  20549. 
and  serve  a  copy  on  the  declarant  at  the 
address  specified  below.  Proof  of 
service  (by  affidavit  or,  in  case  of  an 
attomey-at-law,  by  certificate)  should 
be  filed  with  the  request  Any  request 
for  hearing  shall  identify  specifically  die 
issues  of  fact  or  law  that  are  disputed.  A 
person  who  so  requests  will  be  notified 
of  any  hearing,  if  ordered,  and  will 
receive  a  copy  of  any  notice  or  order 
issued  in  the  matter.  After  said  date,  the 
declaration,  as  filed  or  as  amended,  may 
be  permitted  to  become  effective. 

National  Fuel  Gas  Company  (79-7519) 

Notice  of  Proposal  to  Issue  and  Sell 
Common  Stock  to  DRIP  Pursuant  to 
Exception  from  Competitive  Bidding: 
Order  Authorizing  Solicitation  of 
Shareholders  Participation  in  DRIP  by 
Mailing  of  Prospectus  and 
Authorization  Form 

National  Fuel  Gas  Company 
("National"),  30  Rockefeller  Plaza,  New 
York.  New  York  10112.  a  registered 
holding  company,  has  filed  a  declaration 
pursuant  to  sections  6(a)  and  7  of  the 
Act  and  Rules  50(a)(5)  and  62 
thereunder. 

National  proposes  to  issue  and  sell 
from  time-to-time  through  December  31, 
1991,  pursuant  to  an  exception  from  the 
competitive  bidding  requirements  of 
Rule  50  under  subsection  (a)(5) 
thereunder,  up  to  one  million  shares  of 
its  authorized  but  unissued  common 
stock,  no  par  value  ("Additional 
Common  Stock"),  to  Manufacturers 
Hanover  Trust  Company  (or  such  other 
bank  or  trust  company  as  National  may 
from  time-to-time  designate]  as  agent  for 
the  participants  in  National's  Dividend 
Reinvestment  and  Stock  Purchase  Plan, 
as  amended  ("New  Plan").  National's 
existing  Dividend  Reinvestment  and 
Stock  Purchase  Plan  ("Old  Plan") 
provides  that  if  participating 
shareholders  elect  to  reinvest  cash 
dividends  and  optional  cash  payments 
in  National's  common  stock,  such  . 
amounts  are  to  be  reinvested  solely 
through  open  market  purchases. 


However,  National's  New  Plan  will 
provide  that  such  amounts  can.  at 
National's  option,  be  reinvested  through 
open  market  purchases  of  National's 
common  stock  and/or  in  Additional 
Common  Stock. 

National  proposes  to  use  the  proceeds 
fitim  the  sale  of  the  Additional  Common 
Stock  solely  for  its  own  use  in  the 
repayment  of  short-term  debt  for 
interest  and  dividend  requirements  and 
to  fund  any  operating  losses  it  may 
incur. 

National  further  proposes  to  solicit  the 
participation  of  each  holder  of  record  of 
National's  common  stock  in  the  New 
Plan  by  mailing  of  a  prospectus  and  an 
authorization  form.  Future  shareholders 
and  nonparticipants  may  be  informed  of 
the  New  Plan  by  remailing  of  the 
prospectus  and  authorization  form,  by 
occasional  announcements  in  company 
publications  or  by  other  means.  National 
requests  that  the  effectiveness  of  its 
declaration  with  respect  to  solicitation 
of  the  participation  of  its  existing 
common  shareholders  in  the  New  Plan 
by  the  mailing  of  the  prospectus  and 
authorization  form  be  accelerated  as 
provided  in  Rule  62.  National  proposes 
to  mail  the  prospectus  and  authorization 
form  to  its  shareholders  on  or  about 
June  7, 1988. 

It  appearing  to  the  Commission  that 
National's  declaration  regarding  the 
proposed  solicitation  of  its  shareholders 
by  mailing  of  the  prospectus  and 
authorization  form  should  be  permitted 
to  become  effective  forthwith,  pursuant 
to  Rule  62: 

It  is  ordered,  that  the  declaration 
regarding  the  solicitation  of  the 
participation  of  its  existing  common 
stockholders  in  the  New  Plan  by  mailing 
of  the  prospectus  and  authorization  form 
be,  and  hereby  is,  permitted  to  become 
effective  forthwith,  pursuant  to  Rule  62 
and  subject  to  the  terms  and  conditions 
prescribed  in  Rule  24  under  the  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management  pursuant  to 
delegated  authority. 
Jonathan  G.  Katz. 
Secretary. 

(FR  Doc.  88-11752  Filed  5-24-88;  8:45  am] 
MLum  cooe  toio-oi-* 


[Retoaae  No.  35-246471 

FiHngs  Under  the  Public  UtHlty  Holding 
Company  Act  of  1935  ("Act") 

May  19. 1988. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 


18942  Federal  Ragistar  /  Vol.  53,  Na  101  J  Wednesday.  May  85.  IMS  /  Notioes 


Federd  Resiiter  /  Vol.  53,  No.  101  /  Wednesday.  Mav  25.  lasB  /  NnH«.fi 


18942  Federal  Ragtoter  /  Vol.  53.  No.  101  /  Wednesday.  May  85.  IflSB  /  Notiaes 


promulgated  thereunder.  All  interested 
persons  are  referred  to  the 
appUcation(s)  and/or  declaration(8)  for 
complete  statements  of  the  proposed 
transactjonfs)  summarized  below.  The 
application(s)  and/or  declaration(B)  and 
any  amendment(s}  thereto  is/are 
available  for  public  inspection  through 
the  Commission's  Office  of  PubMc  j 
Reference.  I 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(8) 
should  sumbit  their  views  in  writing  by 
June  13, 1988  to  the  Secretary.  Securities 
and  Exchange  Commission,  Washington, 
DC  20549.  and  serve  a  copy  on  the 
relevant  appHcant(s]  and/or 
declarant(s)  at  the  address(es]  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  apphcation(s]  and/ 
or  declaration(s),  as  filed  or  as 
amended,  may  be  granted  and/or  i 
permitted  to  become  effective.       | 

Amtoican  Electric  Power  Company,  Inc. 
(7O-7S00) 


AEP  Resources,  Inc. 

American  Electric  Power  Company, 
Inc.  ("AEF"),  a  registered  holding  j 
company,  and  its  proposed  wholly 
owned  subsidiary,  AEP  Resources,  Inc. 
("AEP  Resources"),  both  located  at  1 
Riverside  Plaza,  Columbus,  Ohio  43215, 
have  filed  an  application-declaration 
pursuant  to  sections  6(a).  7,  9(a).  10, 
12(b)  and  13(b)  of  the  Act  and  Rules  45. 
87,  90  and  91  thereunder. 

AEP  proposes  to  organize,  acquire  the 
capital  stock  of,  and  provide  initial 
financing  for  a  new  wholly  owned 
subsidiary,  AEP  Resources.  The  primary 
business  of  AEP  Resources  will  be  the 
investment  and  participation  in 
qualifying  cogeneration  facilities  and  in 
qualifying  small  power  production 
facilities  as  defined  by  the  Public  Utility 
Regulatory  Policies  Act  of  1978 
("PURPA")  and  the  rules  and  regulations 
promulgated  thereunder  by  the  Federal 
Energy  Regulatory  Commission 
("FERC")  (hereinafter  collectively, 
"Qualifying  Facihties").  The  qualifying 
cogeneration  facilities  may  be  located  in 
any  geographic  area,  but  participation 
by  AEP  Resources  in  qualifying  small 
power  production  facilities  wiU  be 
limited  to  the  service  territories  of  the 
AEP  System.  The  initial  financing  for 
ARP  Resources  will  be  provided  by  the 


purchase  by  A£P  of  100  shares  of  AEP 
Resourcas's  common  stock,  par  value  tl 
per  share,  for  $10AX). 

AEP  resquests  authorization  to  inrest 
up  to  an  additional  $200  miltion  in  AEP 
Resourcee  through'  December  31. 1091. 
through  acquisitions  of  common  etock, 
capital  contributions,  open  account 
advances  and/or  interest  free 
subordinated  loans.  In  addition.  AEP 
Resources  may  obtain  debt  financing 
from  non-affilitated  third  parties  which 
AEP  will  guarantee  if  required.  No  third 
party  financing  obtained  by  AEP 
Resources  or  guaranteed  by  AEP  will 
exceed  a  term  of  10  years  or  bear  an 
interest  rate  in  excess  of  115%  of  the 
prime  rate  in  effect  at  the  time  of 
issuance.  The  aggregate  amount  of  such 
financings  both  from  AEP  and/or  third 
parties  will  not  exceed  $200  million. 

It  is  further  proposed  by  AEP 
Resources,  through  December  31, 1991, 
to  make  investinents,  capital 
contributions  and/or  commitments  in 
connecti(Hi  with  the  Qualifying  Facilities 
up  to  a  total  of  $200  million.  It  is  stated 
that  AEP  Resources  may  invest  or 
participate  directly  in  specific 
Qualifying  Facilities  on  a  pro)ect-by- 
project  basis  with  one  or  mere 
nonaffiliated  companies  by  acquiring 
equity  interests  in  corporations, 
partnerships,  joint  ventures  or  other 
entities  created  for  the  purpose  of 
constructing,  owning  and/or  operating 
particular  projects.  Alternatively.  AEP 
Resources  may  choose  to  participate 
indirectly  in  Qualifying  Facilities 
through  partnerships,  joint  ventures  or 
similar  arrangements  ("Joint  Ventures") 
with  nonaffiliates.  bi  addition, 
investments  may  be  made  through  ' 
special  purpose  companies  to  be  formed 
by  AEP  Resources.  All  investments  will 
be  subject  to  applicable  provisions  of 
PURPA  and  FERC  rules  which  presently 
limit  participation  by  electric  utiUties 
and  affiliates  to  50%  of  the  equity 
interest. 

AEP  Resources's  investaient  and/or 
participation  in  Qualifying  Facilities, 
joint  Ventures  or  any  q>ecial  purpose 
company  formed  by  AEP  Resources  may 
take  the  form  of  the  purchase  of  shares 
or  other  acquisitions  qi  interest  the 
loaning  of  money,  the  guarantee  of 
indebtedness  or  other  contractual 
arrangements.  The  exact  nature  of 
contractual  and  investment 
opportunities  cannot  yet  be  specified 
and  AEP  Resources  requests  the 
flexibilify  to  negotiate  specific 
provisions  with  third  parties  without 
further  Commission  authorization, 
subject  to  the  $200  million  maximum 
financial  commitment  requested. 


Ohio  Powm  ConiMny  (7»-7Mn) 

Ohio  Power  Company  ("OPCo").  301 
Qeveland  Avenue,  S.W.,  Canton.  Ohio 
44702,  a  subsidiary  of  American  Electric 
Power  Company.  Inc.,  a  registered 
holding  company,  has  filed  an 
application-declaration  pursuant  to 
sections  9(a),  10,  and  12(c)  of  the  Act 
and  Rule  42  thereunder. 

By  order  dated  March  6. 1978  (HCAR 
No.  20436)  OPCo  was  authorized  to 
issue  and  sell  1,600.000  shares  of  a  series 
of  its  cumulative  preferred  stock,  par 
value  $25  per  share,  with  a  dividend  rate 
of  $2.27  per  annum  ( '$2.27  Series").  Sudh 
shares  may  currently  be  redeemed  at  a 
price  of  $26,135  per  share.  Tliere  is  no 
sinking  fund  providing  for  the  retirement 
of  the  $2.27  Series. 

OPCo  proposes  to  acquire,  through 
December  31, 1995,  with  funds  available 
fitim  time  to  time,  up  to  the  entire 
amount  of  its  previously  issued  and 
outstanding  $2.27  Series  through  one  or 
more  purchases  made  in  the  open 
maricet. 

Central  Power  and  Light  Company  (70- 
7520) 

Central  Power  and  Light  Company   . 
("CP&L").  P.O.  Box  2121.  Corpus  Christi, 
"Texas  78403.  an  electric  utility 
subsidiary  of  Central  and  South  West 
Corporation,  a  registered  holding 
company  has  filed  a  declaration 
pursuant  to  sections  6(a)  and  7  of  the 
Act  and  Rules  50  and  50(a)(5) 
thereunder. 

CP&L  proposes  <o  issue  and  sell  up  to 
$250  million  aggregate  principal  amount 
of  its  first  mortgage  bonds  ("Bonds")  in 
one  or  more  series  through  June  30, 1990 
with  up  to  a  30  year  maturity.  Under  the 
terms  of  its  Indenture  of  Mortgage  or 
Deed  of  Trust  ("Indentiue"),  CP&L 
would  be  able  to  issue  and  sell  a 
maximum  of  $145  million  of  Bonds  if  the 
issue  and  sale  were  made  today.  ' 

Therefore,  CP&L  requests  an  order 
approving  the  issuance  of  up  to  $145 
million  in  principal  amount  of  the  Bonds, 
and  reserving  the  Commission's 
jurisdiction  over  the  remaining  amount 
until  such  time  as  CP&L  may 
demonstrate  its  ability  to  issue 
additional  Bonds  under  the  terms  of  its 
Indenture. 

CP&L  presently  intends  to  offer  the 
Bonds  in  accordance  with  the 
competitive  bidding  procedures  of  Rule 
50  under  the  Act,  as  modified  by  the 
Conunission's  Statement  of  Policy  dated 
September  2, 1982  (HCAR  No.  226^].  If 
market  conditions  warrant,  CP&L  may 
seek  the  Commission's  approval  by 
amendment  to  the  declaration  to  enter 
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iiito  negotiations  with  one  or  more 
underwriters  for  the  sale  of  the  Bonds. 

Southwestern  Electiic  Power  Company 
(7»-7S22) 

Southwestern  Electric  Power 
Company  ("SWEPCO"),  P.O.  Box  21106. 
Shreveport,  Louisiana  71156.  a  wholly 
owned  subsidiary  of  Central  and  South 
West  Corporation,  a  registered  holding 
company,  has  filed  a  declaration 
pursuant  to  section  12(d)  of  the  Act  and 
Rule  44  thereunder.  SWEPCO  proposes 
to  sell  three  gas  turbines  maintained  on 
a  standby  basis  at  its  Lone  Star  plant  in 
Lone  Star.  Texas.  It  is  currently  seeking 
non-affiliated  buyers  for  any  or  all  of  the 
turbines  at  a  price  in  cash  of 
approximately  $260,000  each. 

For  the  Commiasioiv  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
lonathu  G.  Katz. 
Secretary. 
[FR  Doc.  88-11753  Filed  5-24-88: 8:45  am] 

BHUNQ  COOE  Mt»41-M 


DEPARTMENT  OF  TRANSPORTATION 

Applications  for  Certiflcates  of  Public 
Convenience  and  Necessity  and 
Foreign  Air  Carrier  Permits  FNed  Under 
Subpart  Q  During  the  Week  Ended 
May  13, 1988 

The  following  applications  for 
certificates  of  public  convenience  and 
necessity  and  foreign  air  carrier  permits 
were  filed  under  Subpart  Q  of  the 
Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et.  seq.).  The  due  date  for 
answers,  conforming  application,  or 
motion  to  modify  scope  are  set  forth 
below  for  each  application.  Following 
the  answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases  a 
final  order  without  further  proceedings. 

Docket  No.  45620 

Date  Filed:  May  10, 1988. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  June  7, 1988. 

Description:  Application  of  Trans 
Continental  Airlines,  Inc.  pursuant  to 
section  401(d)(1)  of  the  Act  and  Subpart 
Q  of  the  Regulations,  applies  for  a 
certificate  of  public  convenience  and 
neeessity  authorizing  it  to  provide 
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sdieduled  foreign  air  transportation  of 
property  and  mail  on  a  permissive  basis. 
Phyllis  T.  Kaykx, 

Chief,  Documentary  Services  Division. 
[FR  Doc.  88-11732  Filed  5^24-88: 8.-4S  am] 
MLUNQ  cow  4«t»4>-M 

(Docket  No.  45619] 

Sunworld  Intemationsi  Airways,  Inc.; 
Assignment  of  Proceeding 

May  20, 198a 

This  proceeding  has  been  assigned  to 
Administrative  Law  Judge  Ronnie  A. 
Yoder.  All  future  pleadings  and  other 
communications  regarding  the 
proceeding  shall  be  served  on  him  at  the 
Office  of  Hearings,  M-5a  Room  9228, 
Department  of  Transportation.  400 
Seventh  Sti^et  SW..  Washington.  DC 
20590.  Telephone:  (202)  366-2142. 
Winiam  A.  Kwie.  fr.. 
Chief  Administrative  Law  fudge. 
[FR  Doc  88-11722  Filed  5-24-88;  8:45  am] 

BILUNQ  COOE  Mie-Sa-M 


National  Highway  Traffic  Safety      * 
Administration 

Denial  of  Motor  Vehicle  Defect 
Petitions 

Mr.  Russell  J.  Shew  submitted  a 
petition  dated  October  7. 1987. 
requesting  the  National  Highway  Traffic 
Safefy  Administration  (NHTSA)  to 
investigate  all  1984  through  1987  Pontiac 
Fiero  vehicles  for  breakage  of  the  front 
outer  tie  rod  end.  A  previous 
investigation  (PE85-28)  on  breakage  of 
tie  rod  ends  of  1984  Fieros  was  closed 
for  lack  of  a  safefy-related  defect  trend. 

The  petition  presented  no  significant 
new  information  concerning  failure 
incidents  that  would  overcome  the 
agency's  earlier  conclusion  that  there 
was  not  trend  of  incidents  showing  a 
significant  number  of  failures.  The 
petition  referred  to  only  one  new 
incident  and  otherwise  presented  the 
petitioner's  arguments  for  finding  a 
trend  in  the  evidence  already 
considered  by  the  agency.  At  the  time  of 
the  closing  of  PE85-26,  the  agency  was 
aware  of  32  incident  reports  for  1984 
model  year  Fieros.  The  agency  is  not 
aware  of  58  reports  for  1984  Fieros  and  a 
total  of  IB  others  for  subsequent  model 
year  vehicles.  This  number  of  reported 
failures  might  be  enough  to  point  to  the 
possibilify  of  a  defect  trend  if  there  were 
no  other  evidence  regarding  the 
likelihood  that  vehicle  failures  had 
actually  occurred  However,  in  this  case 
there  is  substantial  evidence  which 
tends  to  indicate  that  the  reports  did  not 


involve  tie  rod  failures  that  occurred 
before  the  accidents.  GM  has  provided 
test  laboratory  results  showing  that  all 
of  the  broken  tie  rods  it  examined 
exhibited  impact  loading  fracture 
characteristics,  tending  to  prove  that 
these  tie  rods  has  broken  as  the  result  of 
the  accidents.  Of  the  total  of  74  reported 
incidents.  ODI  has  information 
indicating  that  at  least  53  involved 
accidents  in  all  of  which  the  broken  tie 
rod  was  found  on  the  side  of  the  object 
which  the  Fiero  contacted  in  the 
accident  The  remaining  reports  may 
have  also  involved  accidents,  but  the 
agency  lacks  information  regarding  them 
except  that  they  involved  broken  tie 
rods.  It  is  improbable  that  tie  rod 
failures  would  occur  in  signifiant 
numbers  with  so  few  failure  incidents, 
possibly  none,  in  which  accidents  did 
not  occur.  The  extremely  high 
percentage  of  accidents  among  reported 
incidents  also  tends  to  support  the 
inference  that  the  accidents  have  been 
the  cause  rather  than  the  result  of  the 
reported  tie  rod  breakages. 

The  petitioners  contended  that  the 
agency  PE85-26  is  reliance  on  vehicle 
tests  performed  by  GM  showing  lack  of 
safety  consequences  when  tie  rods  fail 
and  that  the  GM  tests  lacked  credibility 
because  of  lack  of  certain  "scientific" 
procedures,  lack  of  recording  of  front 
end  adjustment  of  the  test  vehicle,  lack 
of  recording  of  the  test  such  as  by  film 
and  lack  of  verification  of  the  point  in 
the  tests  when  separation  occurred.  The 
petitioner  also  commented  on  the 
moderate  speed  of  the  GM  tests.  First  it 
should  be  noted  that  the  agency  did  not 
close  PE85-26  on  the  basis  of  a  finding 
that  tie  rod  failure  could  not  pose  a  risk 
to  safefy,  and  it  makes  no  such  finding 
in  denying  the  present  petition. 
^NHowever,  the  agency  did  request  testing 
of  the  effect  of  tie  rod  failure  on  steering 
oy  the  Vehicle  Testing  and  Research 
Center  (VRTC)  in  light  of  the  petitioner's 
criticisms.  These  tests  included  a  wider 
range  of  test  speeds,  and  the  test  car's 
front  end  adjustment  was  set  to 
manufacturer's  specifications.  The  tests 
were  recorded.  The  VRTC  tests  tend  to 
show  that  separation  of  one  tie  rod.  by 
itself,  is  unlikely  to  cause  loss  of  control 
in  normal  driving  situations. 

The  petitioner  also  contended  that  tie 
rod  breakage  is  similar  to  the  failures 
that  were  at  issue  in  United  States  v. 
General  Motors,  Pitman  Anns,  561  F.2d 
923  (D.C.  Cir.  1977).  This  is  not  Uie  case. 
In  the  Pitman  Arms  case,  it  was 
conceded  that  there  was  a  significant 
number  of  failures  and  that  these 
failures  always  rendered  the  steering  of 
the  subject  vehicles  inoperable  so  that  a 
loss  of  control  was  inevitable.  The  issue 
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there  was  whether  the  losses  of  control 
could  be  safety-related  in  light  of  their 
tendency  to  occur  predominantly  at  very 
slow  speeds.  The  evidence  in  PE85-26 
and  presented  by  the  petition  and 
technical  review  here  does  not  show  a 
significant  number  of  faihires,  apart 
from  those  that  may  have  been  caused 
by  accident  impact  and  this  alone 
distinguishes  this  matter  from  the 
Pitman  Arms  case.  Moreover,  losa  of 
control  does  not  appear  to  occur 
necessarily  whenever  separation  of  a  tie 
rod  occurs. 

A  review  of  the  above  information 
revealed  no  defect  trend  that  would  be 
associated  with  breakage  of  the  front 
outer  tie  rod  end.  Further  commitment  of 
resources  does  not  appear  to  be 
warranted.  It  was  concluded  that  there 
was  not  a  reasonable  possibility  that 
reopening  the  investigation  would  result 
with  the  identification  of  a  safety- 
related  defect.  The  petition  is  denied. 

(Sec  124.  Pub.  L  93-492:  88  Stat.  1470(15 
U.S.C.  1410a)-.  delegations  of  authority  at  49 
CFR  1.50  and  501.8) 

Issued  on  May  19. 1988. 
George  L.  Parker, 

Associate  A  dministrator  for  Enforcement. 
(FR  Doc.  88-11663  Filed  5-24-88:  8:45  am) 

BILUMGCOOE  4910-S»-II 


DEPARTMENT  OF  THE  TREAS^MRY 
Office  of  ttie  Secretary 


(Department  Circular  Public  Debt  Sariet  No. 
14-B8] 

Treasury  Notes  of  May  31, 1990,  Series 
AB-1990 

Washington.  IMay  19. 1988.  i 

1.  Invitation  for  Tenders 

1.1.  The  Secretary  of  the  Treasury, 
under  the  authority  of  Chapter  31  of 
Title  31.  United  States  Code,  invites 
tenders  for  approximately  $8,250X100,000 
of  United  States  securities,  designated 
Treasury  Notes  of  May  31, 1990,  Series 
AB-1990  (CUSIP  No.  912827  WF  5). 
hereafter  referred  to  as  Notes.  The 
Notes  will  be  sold  at  auction,  with 
bidding  on  the  basis  of  yield.  Payment 
will  be  required  at  the  price  equivalent 
of  the  yield  of  each  accepted  bid.  The 
interest  rate  on  the  Notes  and  the  price 
equivalent  of  each  accepted  bid  will  be 
determined  in  the  manner  described 
below.  Additional  amounts  of  the  Notes 
may  be  issued  to  Government  accounts 
and  Federal  Reserve  Banks  for  their 
own  accsunt  in  exchange  for  maturing 
Treasury  securities.  Additional  amounts 
of  the  Notes  may  also  be  issued  at  the 
average  price  to  Federal  Reserve  Banks. 


as  agents  for  foreign  and  intematioaal 
monetary  authorities. 

2.  Description  of  Secuiitias 

2.1.  The  Notes  will  be  dated  May  31, 
1988,  and  will  Accrue  interest  from  that 
date,  payable  on  a  semiannual  basis  on 
November  30, 1968.  and  each 
subsequent  6  months  on  May  31  and 
November  30  through  the  date  that  the 
principal  becomes  payable.  They  will 
mature  May  31, 1990.  and  will  not  be 
subject  to  call  for  redemption  prior  to 
maturity.  In  the  event  any  payment  date 
is  a  Saturday,  Sunday,  or  other 
nonbusiness  day,  the  amount  due  will 
be  payable  (without  additional  interest) 
on  the  next  business  day. 

2.2.  The  Notes  are  subject  to  all  taxes 
imposed  under  the  Internal  Revenue 
Code  of  1954.  The  Notes  are  exempt 
from  all  taxation  now  or  hereafter 
imposed  on  the  obligation  or  interest 
thereof  by  any  State,  any  possession  of 
the  United  States,  or  any  local  taxing 
authority,  except  as  provided  in  31 
U.S.C.  3124. 

2.3.  The  Notes  will  be  acceptable  to 
secure  deposits  of  Federal  public 
monies.  They  will  not  be  acceptable  in 
payment  of  Federal  taxes. 

2.4.  The  Notes  will  be  issued  only  in 
book-entry  form  in  denominations  of 
$5,000,  $10,000,  $100,000.  and  $l,000,00a 
and  in  multiples  of  those  amounts.  They 
will  not  be  issued  in  registered  definitive 
or  in  bearer  form. 

2.5  The  Department  of  the  Treasury's 
general  regulations  governing  United 
States  securities,  i.e..  Department  of  the 
Treasury  Circular  No.  300,  current 
revision  (31  CFR  Part  306),  as  to  the 
extent  applicable  to  marketable 
securities  issued  in  book-entry  form,  and 
the  regulations  governing  book-entry 
Treasury  Bonds,  Notes,  and  Bills,  as 
adopted  and  published  as  a  final  rule  to 
govern  securities  held  in  the  TREASURY 
DIRECT  Book-Entry  Securities  System 
in  51  FR  18260,  et  acq.  (May  16, 1986), 
apply  to  the  Notes  offered  in  this 
circular. 

3.  Sale  Procedures 

3.1.  Tenders  will  be  received  at 
Federal  Reserve  Banks  and  Branches 
and  at  the  Bureau  of  the  Public  Debt, 
Wasington.  DC  20239-1500,  prior  to  1:00 
p.m..  Eastern  Daylight  Saving  time, 
Wednesday,  May  25, 198a 
Noncompetitive  tenders  as  defined 
below  will  be  considered  timely  if 
postmarked  no  later  than  Tuesday,  May 
24, 1988,  and  received  no  later  than 
Tuesday,  May  31, 198a 

3.2.  The  par  amount  of  Notes  bid  for 
must  be  stated  on  each  tender.  The 
minimum  bid  is  $5,000,  and  larger  bids 
must  be  in  multiples  of  that  amount. 


Competitive  tenders  must  also  show  the 
yield  desired,  expressed  in  terms  of  an 
annual  yield  with  two  decimals,  e.g., 
7.10%.  Fractions  may  not  be  used. 
Noncompetitive  tenders  must  show  the 
term  "noncompetitive"  on  the  tender 
form  in  lieu  of  a  specified  yield. 

3.3.  A  single  bidder,  as  defined  in 
Treasury's  single  bidder  guidelines,  shall 
not  submit  noncompetitive  tenders 
totaling  more  than  $l,0Q0.00a  A 
noncompetitive  bidder  may  not  have 
entered  into  an  agreement,  nor  make  an 
agreement  to  purchase  or  sell  or 
otherwise  dispose  of  any  , 
noncompetitive  awards  of  this  issue 
prior  to  the  deadline  Tor  receipt  of 
tenders. 

3.4.  Commercial  banks,  %vhich  for  this 
purpose  are  defined  as  banks  accepting 
demand  deposits,  and  primary  dealers, 
which  for  this  purpose  are  defined  as 
dealers  who  make  primary  maiiiets  in 
Government  securities  and  are  on  the 
list  of  reporting  dealers  published  by  the 
Federal  Reserve  Bank  of  New  York,  may 
submit  tenders  for  accounts  of 
customers  if  the  names  of  the  customers 
and  the  amount  for  each  customer  are 
furnished.  Others  are  permitted  to 
submit  tenders  only  for  their  own 
account. 

3.5.  Tenders  for  their  own  account  will 
be  received  without  deposit  from 
commercial  banks  and  other  banking 
institutions;  primary  deafers,  as  defined 
above:  Federally-insured  savings  and 
loan  associations;  States,  and  their 
political  subdivisions  or 
instrumentalities;  public  pension  and 
retirement  and  other  public  funds; 
international  organizations  in  which  the 
United  States  holds  membership:  foreign 
central  banks  and  foreign  states;  Federal 
Reserve  Banks;  and  Government 
accounts.  Tenders  from  all  others  must 
be  accompanied  by  full  payment  for  the 
amount  of  Notes  applied  for,  or  by  a 
guarantee  from  a  commercial  bank  or  a 
primary  dealer  of  5  percent  of  the  par 
amount  applied  for. 

3.6.  Immediately  after  the  deadline  for 
receipt  of  tenders,  tenders  will  be 
opened,  followed  by  a  public 
announcement  of  the  amount  and  yield 
range  of  accepted  bids.  Subject  to  the 
reservations  expressed  in  Section  4, 
noncompetitive  tenders  will  be  accepted 
in  full,  and  then  competitive  tenders  will 
be  accepted,  starting  with  those  at  the 
lowest  yields,  through  successively 
higher  yields  to  the  extent  required  to 
attain  the  amount  offered.  Tenders  at 
the  highest  accepted  yield  will  be 
prorated  if  necessary.  After  the 
determation  is  made  as  to  which  tenders 
are  accepted,  an  interest  rate  will  be 
established,  at  a  Vs  of  one  percent 


increment  which  results  in  an 
equivalent  aversge  accepted  price  close 
to  100.000  and  a  lowest  accepted  price 
above  the  original  issued  discount  linrit 
of  ge.SOa  That  stated  rate  of  interest 
will  be  paid  on  afl  of  the  Notes.  Based 
on  such  interest  rate,  the  price  on  each 
competitive  tender  allotted  will  be 
ddeiiuiiRd  and  each  euccesafid 
compcMNe  bidder  vnl  be  reqwaed  to 
pay  the  piice  eqeivatent  to  Ae  yield  tml. 
These  sahaittiag  nonoosqietilive 
tenders  wiM  pqr  Ike  piioe  eqoisatent  to 
the  weighted  average  yidd  of  accepted 
competitive  teaders.  Price  cafcdatiQas 
will  be  caiTied  to  three  decimal  places 
on  ifae  basis  of  price  per  buodred,  e.g.. 
99.92S.  and  the  determinatiens  of  the 
Secoeia^  of  the  Treasury  shall  be  fiaaL 
If  the  amount  of  noncompetitive  tenders 
received  would  absorb  aU  or  meet  of  the 
offering,  coiQpetitive  tenders  will  be 
accepted  in  an  amount  sufficient  to 
provide  a  fair  determination  of  the  yield. 
Tenders  received  from  Government 
accounts  and  Federal  Reserve  Banks 
will  be  accei^ted  at  llie  price  equivalent 
to  the  weighted  average  yield  of 
accepted  conpelftive  tenders. 

3.7.  Conpetitive  Udders  will  be 
advised  of  the  acceptance  of  their  bids. 
Those  submitting  noncorapetiliTe 
tenders  will  be  notified  oidy  if  die 
tender  is  not  accepted  in  fidl  or  when 
the  price  at  the  average  yield  is  over 
par. 

34.  Reservations 

4.1.  The  Secretary  of  the  Treasury 
expressly  reserves  the  right  to  accept  or 
reject  any  or  all  tenders  in  whole  or  in 
part  to  allot  more  or  less  than  liie 
amount  of  Notes  specified  in  Section  1 
and  to  make  different  perceatage 
allotments  to  various  classes  of 
applicants  when  the  Secretary  considers 
it  in  the  public  interest.  The  Secretary's 
action  under  this  Section  is  fraal. 

5.  Paymmt  and  DeBvery 

5.1.  Settleawnt  for  the  Notes  allotted 
must  be  made  at  the  Federal  Reserve 
Bank  or  Branch  or  at  the  Bureau  of  the 
Public  Debt  wherever  the  tender  was 
submitted.  Settlement  on  Notes  allotted 
to  institutional  investors  and  to  others 
whose  tenders  are  accompanied  by  a 
guarantee  as  provided  in  Section  15. 
must  be  made  or  completed  on  or  before 
Taesday,  May  31. 1966.  Payment  in  full 
must  accompany  tenders  submitted  by 
all  other  investors.  Payment  must  be  in 
cash;  in  other  funds  immediately 
available  to  the  Treasury;  in  Treasury 
bills,  notes,  or  bonds  maturing  on  or 
before  the  setdeaunt  date  but  whidi  arc 
not  overdue  as  defined  n  the  general 
regulations  governing  United  States 
securities;  or  by  check  drawn  to  the 
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Older  of  the  institution  to  which  the 
tender  was  submitted,  which  must  be 
received  from  institutional  investors  no 
later  than  lliursday.  May  26, 1988.  In 
addition.  Treasiuy  Tax  and  Loan  Note 
Option  Depositaries  may  make  payment 
for  the  Notes  allotted  for  their  own 
accounts  and  for  accounts  of  castomers 
by  credit  to  their  Treasaiy  Tax  and  Loan 
Note  Accounts  on  or  before  Tuesday. 
May  31. 1986.  When  pajnoaent  has  been 
submitted  witfi  tke  tender  and  tbe 
parchase  price  of  the  Notes  allotted  is 
over  pax.  settlerasat  for  the  premium 
must  be  completed  timriy.  as  specified 
above.  When  paysKnt  kas  beea 
submitted  wilk  dbe  tender  and  tke 
puiduaepacsisnderpar,  fte  discount 
will  be  raaMtad  te  *e  Udda. 

5.2.  In  every  case  where  ful  payment 
has  not  bem  completed  on  time,  an 
amount  of  up  to  5  percent  of  the  part 
amount  of  Notes  allotted  shall,  at  the 
discretion  of  the  Secretary  of  the 
Treasury  be  forfeited  to  the  United 
States. 

5.3.  Res^tered  definitive  secarities 
tendered  in  payment  for  the  Notes 
allotted  and  to  be  heM  in  TREASURE 
DIRECT  are  notreqaired  to  be  assipied 
if  the  mscription  oa  the  registered 
definitive  security  is  identical  to  the 
registration  of  the  note  being  purdiased. 
In  any  such  case,  the  tender  form  used 
to  place  the  Notes  alk>tted  in 
TREASURY  DIRECT  must  be  COTipleted 
to  show  all  the  infbrraafitui  reqidred 
thereon,  or  the  TREASURY  DIRECT 
account  number  previoasly  obtained. 

6.  General  ftovisions 

&1.  As  fiscal  agent  of  the  United 
States.  Federal  Reserve  Bank  are 
authorized,  as  directed  by  the  Secretary 
of  tke  Treasury,  to  receive  tenders,  to 
make  aUotments.  to  issue  such  notices 
as  may  be  necessary,  to  receive 
payment  for,  and  to  issue,  maintain, 
service,  and  make  payment  on  the 
Notes. 

6.2.  The  Secretary  of  the  Treasury 
may  at  any  time  supplement  or  amend 
provisions  of  this  circular  if  such 
supplements  or  amendments  do  not 
adversely  affect  existing  rights  of 
holders  of  the  Notes.  Public 
announcement  of  such  changes  will  be 
promptly  provided. 

6.3.  The  Notes  issued  under  this 
circular  shall  be  obligations  of  the 
United  States,  and,  therefore,  the  faith  of 
the  United  States  Government  is 
pledged  to  pay,  in  legal  tender,  principal 
and  interest  on  the  Notes. 

Gerald  Muiphy, 

Fiscal  Assistant  Stxretary. 

(FR  Doc.  88-11863  Filed  5-23-8a  2:40  prnj 
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Treasury  Notes  of  August  IS;  1993, 
Ssrlss  L-1993 

Washington,  May  »,  1988. 

1.  Invitetioa  for  Tenders 

1.1.  The  Secretary  of  the  Treasmy, 
under  the  authority  of  Chapter  31  of 
Title  31,  United  States  Code,  invites 
tenders  for  approximately  $7,00QUXX]l000 
of  United  States  securities,  designated 
Treasury  Notes  of  August  15. 1993, 
Series  L-1993  (CUSIP  Na  912827  WG  3), 
hereafter  refened  to  as  Notes.  The 
Notes  will  be  sold  at  auction,  with 
bidding  on  the  basis  of  yield.  Payment 
will  be  required  at  the  price  equivalent 
of  the  ]neld  of  each  accepted  bid.  The 
interest  rate  on  the  Notes  and  the  price 
equivalent  of  each  accepted  bid  will  be 
determined  in  the  manner  described 
below.  Additional  amounts  of  the  Notes 
may  be  issued  at  the  average  price  to 
Federal  Reserve  Banks,  as  agents  for 
foreign  and  iatemational  monetary 
authorities. 

2.  Desoapdoo  of  Secorilies 

2.L  The  Notes  will  be  dated  June  1. 
1988,  and  will  accrue  interest  from  that 
date,  payable  on  a  semianiuial  basis  on 
February  15, 1989,  and  each  subsequent 
6  months  on  August  15  and  February  15 
through  the  date  that  the  principal 
becomes  payable.  They  will  mature 
August  15, 1993,  and  will  not  be  subject 
to  call  for  redemption  prior  to  maturity. 
In  the  event  any  payment  date  is  a 
Saturday,  Sunday,  or  other  nonbusiness 
day,  the  amount  due  will  be  payable 
(without  additional  interest)  on  the  next 
business  day. 

2.2.  The  Notes  are  sabject  to  all  taxes 
imposed  under  the  Internal  Revenue 
Code  of  1954.  The  Notes  are  exempt 
fiom  all  taxation  now  or  hereafter 
imposed  on  the  obligation  or  interest 
thereof  by  any  State,  any  possession  of 
the  United  States,  or  any  local  taxing 
authority,  except  as  provided  in  31 
U.S.C.  3124. 

2.3.  The  Notes  will  be  acceptable  to 
secure  deposits  of  Federal  public 
monies.  They  will  not  be  acceptable  in 
payment  of  Federal  texes. 

2.4.  The  Notes  will  be  issued  only  in 
book -entry  form  in  denominations  of 
$1,000.  $5,000.  $10,000,  $100.00a  and 
$l,00a00a  and  in  nmltiples  of  daose 
amounts.  They  will  not  be  issued  in 
registered  definitive  or  in  bearer  foim. 

2.5.  The  Department  of  the  Treasury's 
general  regulations  governing  United 
States  seciuities,  i.e..  Depai-tment  of  the 
Treasury  Circular  No.  300.  current 
revision  (31  CFR  Part  306).  as  to  the 
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extent  applicable  to  marketable 
securities  issued  in  book-entry  fwin,  and 
the  regulations  governing  book-entry 
Treasury  Bonds.  Notes,  and-Bills,  as 
adopted  and  published  as  a  final  rule  to 
govern  securities  held  in  the  TREASURY 
DIRECT  Book-Enby  Securities  System 
in  51  FR  1828a  et  seq.  (May  16, 1986}, 
apply  to  the  Notes  offered  in  this 
circular. 

3.  Sale  Pmcsduies 

3.1.  Tenders  will  be  received  at  ■ 
Federal  Reserve  Banks  and  Branches 
and  at  the  Bureau  of  the  Public  Debt, 
Washington.  DC  20239-1500,  prior  to 
IKX)  pjn..  Eastern  Daylight  Saving  time, 
Thursday,  May  28, 1988.  Noncompetitive 
tenders  as  defined  below  will  be 
considered  timely  if  postmarked  no  later 
than  Wednesday,  May  25, 1988.  and 
received  no  later  than  Wednesday.  )ime 
1. 198& 

3.2.  The  par  amount  of  Notes  bid  for 
must  be  stated  on  each  tender.  The 
minimum  bid  is  $1,000.  and  larger  bids 
must  be  in  multiples  of  that  amount 
Competitive  tenders  must  also  show  the 
yield  desired,  expressed  in  terms  of  an 
annual  yield  with  two  decimals.  e.g..' 
7.10%.  Fractions  may  not  be  used. 
Noncompetitive  tenders  must  show  die 
term  "noncompetitive"  on  the  tender 
fonA  in  lieu  of  a  specified  yield. 

3.3.  A  single  bidder,  as  defined  in 
Treasury's  single  bidder  guidelines,  shall 
not  submit  noncompetitive  tenders 
totaling  more  than  $1,000,000.  A 
noncompetitive  bidder  may  not  have 
entered  into  an  agreement  nor  make  an 
agreement  to  purchase  or  sell  or 
otherwise  dispose  of  any 
noncompetitive  awards  of  this  issue 
prior  to  the  deadline  for  receipt  of    , 
tenders.  I 

3.4.  Commercial  banks,  which  for  this 
purpose  are  defined  as  banks  accepting 
demand  deposits,  and  primary  dealers, 
which  for  this  purpose  are  defined  as 
dealers  who  make  primary  markets  in 
Government  securities  and  are  on  the 
list  of  reporting  dealers  published  by  the 
Federal  Reserve  Bank  of  New  York,  may 
submit  tenders  for  accounts  of 
customers  if  the  names  of  the  customers 
and  the  amount  for  each  customer  are 
furnished.  Others  are  permitted  to 
submit  tenders  only  for  their  own 
account. 

3.5.  Tenders  for  their  own  account  will 
be  received  without  deposit  fitim 
commercial  banks  and  other  banking 
institutions;  primary  dealers,  as  defined 
above;  Federally-insured  savings  and 
loan  associations;  States,  and  their 
political  subdivisions  or 
instrumentalities;  public  peiuion  and 
retirement  and  other  public  funds; 
international  organiiations  in  which  the 


United  States  holds  membersidp:  foreign 
central  bank»and  foreign  states;  Federal 
Reserve  Banks;  and  Government 
accounts.  Tenders  from  all  others  must 
be  accompanied  by  fidl  payment  for  the 
amount  of  Notes  applwd  for.  or  by  a 
guarantee  from  a  commercial  baiik  or  a 
primary  dealer  of  5  percent  of  the  par 
amount  aplied  for. 

3.6.  Inmiediately  after  the  deadline  for 
receipt  of  tenders,  tenders  will  be 

.  opened,  followed  by  a  public 
announcement  of  the  amount  and  yield 
range  of  accepted  bids.  Subject  to  the 
reservations  expressed  in  Section  4, 
noncompetitive  tenders  will  be  accepted 
in  full,  and  then  competitive  tenders  will 
be  accepted,  starting  with  those  at  the 
lowest  yields,  through  successively 
higher  yields  to  the  extent  required  to 
attain  the  amount  offered.  Tenders  at 
the  highest  accepted  yield  will  be 
prorated  if  necessary.  After  the 
determination  is  made  as  to  which 
tenders  are  accepted,  an  interest  rate 
will  be  established,  at  a  Vfc  of  one 
percent  increment  which  results  in  an 
equivalent  average  accepted  price  close 
to  100.000  and  a  lowest  accepted  price 
above  the  original  issue  discount  limit  of 
98.750.  That  stated  rate  of  interest  will 
be  paid  on  all  of  the  Notes.  Based  on 
such  interest  rate,  the  price  on  each 
competitive  tender  allotted  will  be 
determined  and  each  successful 
competitive  bidder  will  be  required  to 
pay  the  price  equivalent  to  the  yield  bid. 
Those  submitting  noncompetitive 
tenders  will  pay  the  price  equivalent  to 
the  weighted  average  yield  of  accepted 
competitive  tenders.  Ihice  calculations 
will  be  carried  to  three  decimal  places 
on  the  basis  of  price  per  hundred,  e.g., 
99.923,  and  the  determinations  of  the 
Secretary  of  the  Treasury  shall  be  final. 
If  the  amount  of  noncompetitive  tenders 
received  would  absorb  all  or  most  of  the 
offering,  competitive  tenders  will  be 
accepted  in  an  amount  sufficient  to 
provide  a  fair  determination  of  the  yield. 
Tenders  received  from  Government 
accounts  and  Federal  Reserve  Banks 
will  be  accepted  at  the  price  equivalent 
to  the  weighted  average  yield  of 
accepted  competitive  tenders. 

3.7.  Competitive  bidders  will  be 
advised  of  the  acceptance  of  their  bids. 
Those  submitting  noncompetitive 
tenders  will  be  notified  only  if  the 
tender  is  not  accepted  in  full,  or  when 
the  price  at  the  average  yield  is  over 
par. 

4.  Reservations 

4.1.  The  Secretary  of  die  Treasury 
expressly  reserves  the  ri^t  to  accept  or 
reject  any  or  all  tenders  in  whole  or  in 
part  to  allot  more  or  less  than  the 
amount' of  Notes  specified  in  Section  1, 


and  to  make  different  percentage    ■  '-'f*^'-/ 
allotments  to  various  classes  of; '  nr- KTii?^-:4 
applicants  when  the  Secretary  cbrislden 
it  in  the  public  interest  The  Secretary's 
action  under  thir  Section  is  final 

5.  Payment  and  DelivMy 

5.1.  SetUement  for  the  Notes  allotted 
must  be  made  at  the  Federal  Reserve 
Bank  or  Branch  or  at  the  Bureau  of  the 
Public  Debt  wherever  the  tender  was 
submitted.  Settlement  on  Notes  allotted 
to  institutional  investors  and  to  others 
whose  tenders  are  accompanied  by  a 
guarantee  as  provided  in  Section  3.5. 
must  be  made  or  completed  on  or  before 
Wednesday,  June  1, 1968.  Payment  in 
full  must  accompany  tenders  submitted 
by  all  other  investors.  Payment  must  be 
in  cash:  in  other  funds  immediately 
available  to  the  IVeasury:  in  Treasury 
bills,  notes,  or  bonds  maturing  on  or 
before  the  settlement  date  but  which  are 
not  overdue  as  defined  in  the  general 
regulations  governing  United  States 
securities;  or  by  chedi  drawn  to  the 
order  of  the  institution  to  which  the 
tender  was  submitted,  which  must  be 
received  fitnn  institutional  investors  no 
later  than  Friday,  May  27, 1968.  In 
addition.  Treasury  Tax  and  Loan  Note 
Option  Depositaries  may  make  payment 
for  the  Notes  allotted  for  thefr  own 
accounts  and  for  accounts  of  customers 
by  credit  to  their  Treasury  Tax  and  Loan 
Note  Accounts  on  or  before  Wednesday, 
June  1, 1968.  When  payment  has  been 
submitted  with  the  tender  and  the 
purchase  price  of  the  Notes  allotted  is 
over  par,  setUement  for  the  premium 
must  be  completed  timely,  as  specified 
above.  When  payment  has  been 
submitted  with  the  tender  and  the 
purchase  price  is  under  par,  the  discount 
will  be  remitted  to  the  bidder. 

5.2.  In  every  case  where  full  payment 
has  not  been  completed  on  time,  an 
amount  of  up  to  5  percent  of  the  par 
amoimt  of  Notes  allotted  shall,  at  the 
discretion  of  the  Secretary  of  the 
Treasury,  be  forfeited  to  the  United 
States. 

5.3.  Registered  definitive  securities 
tendered  in  payment  for  the  Notes 
allotted  and  to  be  held  in  TREASURY 
DIRECT  are  not  required  to  be  assigned 
if  the  inscription  on  the  registered 
definitive  security  is  identical  to  the 
registration  of  the  note  being  purchased. 
In  any  such  case,  the  tender  form  used 
to  place  the  Notes  allotted  in 
TREASIHIY  DIRECT  must  be  completed 
to  show  all  the  information  required 
tiiereon,  or  the  TREASURY  DIRECT 
account  number  previously  obtained. 


6.  General  Provisions 

6.1.  As  fiscal  agents  of  the  United 
States,  Federal  Reserve  Banks  are 
authorized,  as  directed  by  the  Secretary 
of  the  Treasury,  to  receive  tenders,  to 
make  allotments,  to  issue  ssuch  notices 
as  may  be  necessary,  to  receive 
payment  for,  and  to  issue,  maintain, 
service,  and  make  payment  on  the 
Notes. 
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6.2.  The  Secretary  of  the  Treasury 
may  at  any  time  supplement  or  amend 
provisions  of  this  circular  if  such 
supplements  or  amendments  do  not 
adversely  affect  existing  rights  of 
holders  of  the  Notes.  Public 
announcement  of  such  changes  will  be 
prompUy  provided. 

6.3.  The  Notes  issued  under  this 
circular  shall  be  obligations  of  the 


United  States,  and,  therefore,  the  faith  of 

the  United  States  Government  is 

pledged  to  pay,  in  legal  tender,  principal 

and  interest  on  the  Notes. 

Gerald  Muiphy, 

Fiscal  Assistant  Secretary. 

(FR  Doc.  88-11884  Filed  5-23-«8;  2:49  pmj 
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Corrections 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  the  "Government  in  the  Sunshine 
Act"  <Pub.  L  94-409)  5  U.S.C.  552t)<e)(3). 


EQUAL  aWLOVMENT  OPPOimMrTY 


DATE  AND  TME:  2:00  p.m.  (eastern  time] 
Wednesday,  June  1. 1988. 

place:  Clarence  M.  Mitchell,  fr., 
Conference  Room.  No.  200-C  on  the 
Second  Floor  of  the  Columbia  Plaza 
Office  Building.  2401  "E"  Street  NW., 
Washington.  DC  20507. 

STATtiS:  Part  of  the  Meeting  will  be 
Open  to  the  Public  and  Part  will  be 
Closed  to  the  Public.  i 

MATTERS  TO  BE  CONSIDEIIEO: 

Open  Session 

1.  Announcement  of  Notation  Vote(s] 

2.  A  Report  on  Commission  Operations 

(Optional) 

3.  Reassessment  of  November  10,  Decision  to 

Terminate  Pension  Accrual  Rulemaking 
Under  Section  4(f)(2)  of  the  ADEA 

Closed  Session 

Agency  Adjudication  and  Determination  of 
Federal  Agency  Discrimination  I 

Complaint  Appeals.  ' 

Note. — Any  matter  not  discussed  or 
concluded  may  be  carried  over  to  a  later 
meeting.  (In  addition  to  publishing  notices  on 
the  EEOC  Conunission  meetings  in  the 
Federal  Register,  the  Commission  also 
provides  a  recorded  announcement  a  full 
v/eek  in  advance  on  future  Commission 
sessions.  Please  telephone  (202)  634-6748  at 
all  times  for  information  on  these  meetings.) 

CONTACT  PERSON  FOR  MORE  ! 

MFORMATKHC  Hilda  D.  Rodriguez. 


Executive  OfRcer  (Acting)  on  (202)  634- 
674& 

Dated:  May  la  1966 

Hilda  D.  Rodrigues. 

Executive  Officer  (Acting)  Executive 
Secretarial 

[FR  Doc.  68-11766  Filed  5-23-66;  10:05  am] 

MLUNQ  CODE  STSD-OS-M 

FARM  CREDIT  ADMINISTRATION 

Special  Meeting 

agency:  Farm  Credit  Administration. 

summary:  Notice  is  hereby  given, 

pursuant  to  the  Government  in  the 
Sunshine  Act  (5  U.S.C.  552b(e)(3)].  of  the 
special  meeting  of  the  Farm  Credit 
Administration  Board  (Board). 

DATE  AND  TIME:  The  meeting  was  held  at 
the  offices  of  the  Farm  Credit 
Administration  in  McLean.  Virginia,  on 
May  17. 1988,  from  lOKX)  a.m.  until  sudi 
time  as  the  Board  concluded  its 
business. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  A.  Hill.  Secretary  to  the  Farm 
Credit  Administration  Board.  1501  Farm 
Credit  Drive.  McLean.  Virginia  22102- 
5090.  (703]  883-4003.  TDD  (703)  883-4444. 
address:  Farm  Credit  Administration. 
1501  Farm  Credit  Drive.  McLean. 
Virginia  22102-5090. 
SUPPLEMENTARY  INFORMATION:  This 

meeting  of  the  Board  was  closed  to  the 
public.  The  matter  considered  at  the 
meeting  was: 

'Closed  Session 

1.  Examination  and  Enforcement  Matters:  and 


*  Session  closed  to  the  public— exempt  pursuant 
to  6  U.S.C.  S52))<cH4).  (B)  and  (9). 


2.  Effective  date  for  Interim  Regulations 
Relating  to  Receiverships  of  System 
Institutions. 

Dated:  May  20, 1968 
DavidA.HiU. 

Secretary,  Farm  Credit  Administration  Board. 
(FR  Doc  68-11767  nied  5-23-66: 9:22  am] 

MLUNQ  CODE  STOS-ei-M 

FEDERAL  MINE  SAFETY  AND  HEALTH 
REVIEW  COMMISSION 

May  18  1988 

TIME  AND  date:  lOKW  a.m..  Wednesday. 
May  25. 198a 

PLACE:  Room  600. 1730  K  Street  NW.. 
Washington.  DC. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIOEREO:  The 

Commission  will  consider  and  act  upon 
the  following: 

1.  Kaiser  Coal  Corp..  Docket  No.  WEST  86- 
131-R  (Issues  include  consideration  of 
operator's  petition  for  discretionary  review). 

Any  person  intending  to  attend  this 
meeting  who  requires  special 
accessibility  features  and/or  auxiliary 
aids,  such  as  sign  language  interperters. 
must  inform  the  Commission  in  advance 
of  those  needs.  Subject  to  20  CFR 
S  2706.150(a)(3)  and  S  2706.160(e). 
CONTACT  PERSON  FOR  MORE  INFO: 
Sandra  G.  Farrow  (202)  653-5629/(202) 
566-2673  for  TDD  Relay  Acting  Agenda 
Clerk. 

Sandra  G.  Fairow 
Acting  Agenda  Clerk 
(FR  Doc.  88-11740  Filed  5-23-86:  g-.21  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  prevxxjsly 
published  Presidential,  Rule,  Proposed 
Rule,  and  Notk»  documents  and  volumes 
of  the  Code  of  Federal  Regulations. 
These  correcttons  are  prepared  by  the 
Offfce  of  the  Federal  Register.  Agency 
pref>ared  conBctions  are  issued  as  signed 
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DEPARTMENT  OF  COMMERCE 

NatkNurt  Technical  Infonnation 
Service 

Intent  to  Grant  Exclusive  Patent 
License;  Cetus  Corp. 

Correction 

In  notice  dociunent  88-11107 
appearing  on  page  17744  in  the  issue  of 
Wednesday,  May  18. 1988.  make  the 
following  correction: 

In  the  First  column,  in  the  10th  line, 
"U.S.  Patent  No.  4.670,567"  should  read 
"U.S.  Patent  No.  4,670,467". 

BNJJNQCOOE  1505414 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

[PP  5F3256/R953;  FRL-3367-2] 

Pesticide  Tolerance  for  AC  222,293 

Correction 

In  rule  document  88-8509  beginning  on 
page  12943  in  the  issue  of  Wednesday. 
April  20, 1988.  make  the  following 
corrections: 

1.  On  page  12943,  in  the  third  column, 
under  SUPPLEMENTARY  INFORMATION. 
the  11th  line  should  read  "imidazolin-2- 
ylj-p-toluate  and  methyl  6-". 

2.  On  page  12944.  in  the  first  column, 
in  the  first  complete  paragraph,  the  fifth 
line  should  read  "2-year  feeding/ 
oncogenic  study  in  rats  fed". 

MUMOCOOC  1(OS4t-0 


DEPARTMENT  OFMEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  88M'O092] 

C.R.  Bard,  Inc.;  Premarket  Approval  of 
Dupen™  Long  Term  Epidural  Cattwter 

Correction 

In  notice  document  88-9766  appearing 
on  page  15739  in  the  issue  of  Tuesday. 
May  3, 1988,  make  the  following 
correction: 

On  page  15739.  in  the  second  column, 
under  supplementary  information,  in 
the  11th  Ime,  "preservation-free"  should 
read  "preservative-free". 

BHXINQ  CODE  1MM1-0 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[CO-940-08-4220-10;  C-48465] 

Proposed  Withdrawal;  Proposed 
Public  Meeting;  Colorado 

Correction 

In  notice  document  88-8549  appearing 
on  page  12826  in  the  issue  of  Tuesday, 
April  19. 1988,  make  the  following 
correction: 

In  the  second  column,  under  T.  11 S., 
R.  104  W.,  the  first  Une  should  read . 
"sec.  3,  lots  3  and  4:". 

BILLINO  COOC  190M1-O 


DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

30CFRPart75 

Ventilation  Standards  for  Underground 
Coal  Mines;  Public  Hearings 

Correction 

FR  Doc.  88-10641  was  published  on 
page  16872  in  the  issue  of  Thursday. 
May  12, 1988.  The  document  announces 
public  hearings  on  a  proposal  to  revise 
existing  safety  standards  for  ventilation 
at  underground  coal  mines.  It  was 
published  in  the  Rules  section  of  the 
Federal  Registei.  Tlie  docimient  should 
have  appeared  in  the  Proposed  Rules 
section. 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
46  CFR  Part  154 
[COD  82-042] 

Specification  for  Hand  Held  Flashlights 

Correction 

In  rule  document  88-11081  begiiming 
on  page  17702  in  the  issue  of 
Wednesday.  May  18. 1988.  make  the 
following  correction: 

$154.1    [Con-Mted] 

On  page  17705.  in  the  third  column,  in 
S  154.1(b),  under  the  heading  "American 
Society  for  Testing  and  Materials",  in 
the  seventh  line.  "154.1400(c)(40)" 
should  read  "154.1400(c)(4)". 

MUINQ  CODE  1S0S41-D 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Paiti  21, 25,  and  36 

[Docket  No.  23340  Amendment  No*.  21-62, 
25-63,  and  36-15] 

Standards  Governing  ttte  Noise 
Certification  of  Aircraft 

Correction 

In  rule  document  88-10005  beginning 
on  page  16360  in  the  issue  of  Friday, 
May  6, 1988,  make  the  following 
corrections: 

1.  On  page  16360,  in  the  third  column, 
in  the  first  complete  paragraph,  in  the 
third  line,  "are"  was  misspelled. 

2.  On  page  16362,  in  the  first  column, 
in  the  second  paragraph,  in  the  10th  line, 
insert  a  comma  after  the  word 
"comments";  and  "had"  should  read 
"has". 

3.  On  the  same  page,  in  the  fiiird 
column,  in  the  first  complete  pvagraph, 
in  the  l6th  line,  "regulation"  w4s 
misspelled;  and  in  the  18th  line^ 
"implementation"was  misspelled. 

4.  On  the  same  page,  in  the  same 
column,  in  the  second  complete 
paragraph,  in  the  last  line,  "aircraft" 
was  misspelled. 

5.  On  page  16364.  in  the  first  column, 
in  the  first  paragraph,  in  the  first  line, 
"comments"  should  read  "commenters". 

6.  On  the  same  page,  in  the  same 
column,  in  the  fifth  paragraph,  in  the 
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First  line,  "§  36.7(e)(l]"  should  read 
"5  36.7(c)(1)". 

7.  On  the  same  page,  in  the  third 
column,  in  the  first  complete  paragraph, 
in  the  seventh  line,  "limit"  should  read 
"hmits". 

§36.7    (Corrected] 

8.  On  page  16366,  in  the  first  column, 
in  9  36.7(c)(1),  in  the  first  line.  "There" 
should  read  "The".  , 

§36.1581    (Corrected]  < 

9.  On  the  same  page,  in  the  third 
column,  in  §  36.1581(a),  in  the  12th  line, 
"marketing"  should  read  "markings"; 
and  in  $  3e.l581(b).  in  the  6th  Ime.  *nhe" 
should  read  "and". 


Note:  For  a  Department  of  Transportation 
correction  to  this  document  see  the  Rule 
section  of  this  issue. 

aiUJNQ  CODE  150S41-D 


DEPAFmiENT  OF  THE  TREASURY 
Internal  Revenue  Servte* 
26  CFR  Part  1 

[EE-184-86] 


Continued  Accniaie 


1988 
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Beyond  NovrmI 

Correction 

In  proposed  rule  document  88-7880 
beginning  on  page  11875  in  the  issue  of 
Monday,  A|Mil  11, 1968,  make  the 
following  corrections: 


1.  On  page  11877.  in  the  third  colmnn. 
in  the  first  paragraph,  in  the  11th  line, 
"defined  "  was  misspelled. 

S1.41l(b)-2   [Corrected] 

2.  On  page  11881,  in  the  first  column, 
in  1 1.411(b)-2(b)(4)(iii)(B).  in  the  lltfa 
line,  "play"  shoold  read  "plan". 

3.  On  page  11883,  in  the  third  column, 
in  9  1.411(b)-2(dMl).  in  the  11th  and  12th 
lines  remove  "joiiit  and  survivor  aimuity 
or  the  subsidiied  portion  of  a". 

§t4iuc>-1    [Convctadl 

4.  On  page  11886,  in  the  first  column, 
in  9  1.411(c)-l(f)(2),  in  the  first  and 
second  lines  remove  "after  retirement"', 
and  in  the  eighth  line  "411(b)(l)(H(r 
should  read  "411(bKl)(H)". 

BHJJNO  CODE  1SOfr«1-0 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

IOPP-36159:  FRL-33838] 

Strychnine;  Notification  of  District 
Court  Order 

AOENCV:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notification  of  district  court 
decision. 


summary:  This  notiHcation  is  being 
published  pursuant  to  the  April  11. 1988 
order  of  the  United  States  District  Court 
for  the  District  of  Minnesota  in  the  case 
of  Defenders  of  Wildlife  v. 
Administrator.  It  includes  the  order  of 
the  court  enjoining  the  registrations  of 
the  pesticide  strychnine  for  above- 
ground  uses. 

FOR  FURTHER  INFORMATION  CONTACT 
Judith  W.  Wheeler.  Office  of  General 
Counsel  (LE-132P).  U.S.  Environmental 
Protection  Agency,  401  M  St..  SW.. 
Washington,  DC  20460.  (202)  382-7510. 
SUPPLEMENTARY  INFORMATION:  On  April 
11. 1988.  the  United  States  District  Court 
for  the  District  of  Minnesota  issued  an 
Opinion  and  Order  in  the  case  of 
Defenders  of  Wildlife  v.  Administrator 
(Civil  No.  4086-687).  The  decision  in  that 
case  relates  to  the  continued  registration 
of  the  pesticide  strychnine  for  the 
above-ground  uses. 

The  plaintiffs  sued  EPA  in  regard  to 
the  partial  withdrawal  by  the  Agency  of 
a  1983  Notice  of  Intent  to  Cancel  the 
registrations  for  above-ground  use  of 
strychnine  and  the  issuance  of  a  new 
Notice  of  Intent  to  Cancel  in  March. 
1987,  pursuant  to  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act  (FIFRA). 
which  allowed  for  the  continued  use  of 
strychnine  for  control  of  prairie  dogs, 
ground  squirrels  and  meadow  mice  if 
certain  changes  were  made  to  the 
pesticide  labels. 

The  court  found  the  Agency  to  be  in 
violation  of  the  Administrative 
Procedure  Act,  the  Endangered  Species 
Act.  the  Migratory  Bird  Treaty  Act  and 
the  Bald  and  Golden  Eagle  Protection 
Act.  Accordingly,  the  court  provided 
declaratory  and  injunctive  relief  as  set 
forth  in  the  court's  opinion.  The 
injunctive  relief  provided  by  the  court  to 
plaintiffs  appears  to  require  that  EPA 
take  immediate  action  to  suspend  or 
temporarily  cancel  all  registrations  of 
strychnine  for  above-ground  use. 

The  court  further  ordered  that  EPA  ' 
publish  notice  of  the  court's  order  and 
notify  by  letter  all  registrants  of 
strychnine  for  above-ground  uses  of  the 
order.  This  notice  satisfies  that  portion 
of  the  court's  order  relating  to 
publication  of  the  notice. 


EPA  is  currently  examining  its  legal 
options  in  Kgard  to  the  court's  decision. 
Until  and  unless  the  court  takes  further 
action,  the  order  of  the  court  is  effective 
and  binding.  Therefore,  each  registrant 
and  applicator  should  carefully  study 
the  court's  order  and  determine  what 
actions  are  necessary  and  appropriate. 
The  text  of  the  court's  order  follows: 

Memorandum  Opinion  and  Order 

[Civil  4-86-687} 

Defenders  of  Wildlife,  the  Sierra  CWb.  and 
Friends  of  Animals  and  their  EnvirouDsnt. 
Plaintiffs,  vs.' Administrator,  Environmental 
Protection  Agency;  and  Secretary, 
Department  of  the  Interior,  Defendants,  and 
American  Farm  Bureau  Federation,  a  Ron- 
profit  corporation.  Intervenor-Defendant. 

Brian  B.  O'Neill,  Esq..  Faegre  &  Bensoa 
2300  Multifoods  Tower,  Minneapolis.  MN 
55402,  for  plaintiffs. 

Charles  R.  Shockey.  Esq..  United  States 
Department  of  Justice,  P.O.  Box  7360. 
Washington.  DC  20044-7309.  for  defendants 
Administrator  of  Environmental  Protection 
Agency;  and  Secretary.  Department  otjhe 
Interior. 

Richard  L  Krauss.,  American  Farm  Bureau 
Federation.  225  Touhy  Avenue.  Park  Ridge.  IL 
60068,  for  intervenor-defendant.  American 
Farm  Bureau  Federation. 

Plaintiffs  Defenders  of  Wildlife,  the 
Sierra  Club,  and  Friends  of  Animals  and 
Their  Environment,  brtng  this  action 
challenging  the  registration  of 
strychnine  pesticide  and  rodenticide    . 
(strychnine)  for  certain  above-ground 
uses.  Defendants  are  the  Administrator 
of  the  Environmental  Protection  Agency 
(EPA),  who  has  responsibility  for 
registering  products  containing 
strychnine,  and  the  Secretary  of  the 
Interior,  who  is  required  to  consult  with 
the  EPA  and  recommend  safeguards 
when  strychnine  use  might  jeopardize 
any  endangered  or  threatened  species. 
Intervenor-defendant  American  Farm 
Bureau  Federation  represents  farmers 
and  ranchers  who  use  strychnine  to 
control  rodents. ' 

This  action  is  brought  under  several 
federal  statutes:  the  Endangered  Species 
Act  (ESA).  16  U.S.C.  1531-1543  (1962): 
the  Migratory  Bird  Treaty  Act  (MBTA). 
16  U.S.C.  703  et  seq.  (1974);  the  Bald  and 
Golden  Eagle  Protection  Act  (BGEPA), 
16  U.S.C.  668  et  seq.  (1986);  the  National 
Environmental  Policy  Act  (NEPA)l  42 
U.S.C.  4332  (1975);  and  the 
Administrative  Procedures  Act  (APA^  5 
U.S.C.  501  et  seq.  (1966).  The  complaint 
alleges  that  defendants  have,  by  tbeir 
continuing  approval  of  strychnine  for 
certain  above-ground  uses,  illegally 


"taken"  *  threatened  and  endangered 
species  in  violation  of  several  Acts.  It 
further  alleges  that  defendants  failed  to 
assist  the  recovery  of  species,  failed  to 
prepare  an  environmental  impact 
statement  regarding  the  effects  of 
continued  registration  of  strychnine,  and 
have  acted  arbitrarily  and  capriciously 
throughout  the  strychnine  registration 
process,  in  violation  of  the  APA. 
jurisdiction  is  alleged  under  28  U.S.C. 
1331  and  16  U.S.C.  1540(g)(1). 

Plaintiffs  want  injunctive  and 
declaratory  relief  and  attorney's  fees. 
Plaintiffs  seek  to  rescind  a  March  1987 
"Notice  of  Intent"  by  the  EPA  which 
permits  continued  use  of  strychnine;  an 
injunction  requiring  the  EPA  to  adopt 
instead  a  more  restrictive  1983  "Notice 
of  Intent  to  Cancel"  strychnine;  and  a 
court  order  requiring  defendants  to 
engage  in  further  study  on  the  effect  of 
continued  above-ground  strychnine  use 
on  threatened  and  endangered  species. 

Before  the  court  are  cross  motions  for 
dismissal  and  for  summary  judgment  by 
plaintiffs,  defendants,  and  intervenor- 
defendant.'  Plaintiffs  seek  summary 
judgment  on  all  claims  except  count  6 — 
the  NEPA  challenge,  for  which  they  seek 
dismissal  without  prejudice.  Defendants 
move  for  dismissal  for  failure  to  state  a 
claim  and  for  lack  of  standing,  and  they 
seek  summary  judgment  on  all  counts.* 
All  parties  agree  that  there  are  no 
disputed  material  facts  and  that  the 
entire  matter  should  be  resolved  on 
these  motions.  They  disagree  somewhat 
on  the  proper  record.  Defendants  urge 
that  the  APA  claims  should  be  based 
solely  on  the  administrative  record 
which  was  before  the  EPA  at  the  time  of 
the  pre-1987  administrative  actions. 
Plaintiffs  argue  that  more  than  the 
administrative  record  is  involved  since 
their  challenge  is  broader  than  an 
appeal  of  administrative  action. 


'  The  only  gtrychnine  usea  challenged  heie  an 
against  prairie  dogi.  ground  squirrels,  and  meadow 


*  The  term  "take"  or  one  of  its  derivatives  is  used 
in  several  statutes  to  connote  the  varied  ways  in 
wiych  a  member  of  a  protected  species  can  l>e 
injnred.  captured,  killed  or  otherwise  harmed.  In 
this  instance  it  generally  means  killed  by  strychnine 
poison.  Plaintiffs  allege  that  illegal  "takings"  occur 
to  numerous  species,  including  gold  eagle,  bald 
eagle,  other  migratory  birds,  and  other  endangered 
birds  and  mammals.  Usts  of  the  affected  species  are 
noted  below. 

*  Defendants'  and  intervenor-defendant's 
positions  are  similar.  Except  where  otherwise  noted, 
references  to  "defendants"  include  both  defendants 
and  intervenor-defendant. 

*  Plaintiffs  now  seek  to  dismiss  count  B,  the  NEPA 
claim,  without  prejudice.  Defendants  argue  for 
dismissal  with  prejudice  given  the  lateness  of  the 
requast.  Defendants  have  extensively  briefed  their 
motian  for  summary  judgment  on  count  6.  and 
plaintifb  liava  not  responded.  On  the  basis  of  this 
fWMsd  and  Fed.  R.  Civ.  P.  41(a)(2).  count  S  should  be 
dlsoiased  with  prejudice. 


I 

Strychnine.. or  sttycHnine  sulfate 
^ttiychnine)  is  the  active  ingredient  in 
numerous  pesticides  andirodentioides. 
Until  recendy  many  of  these  were 
regiBteredibythe-EPA  foi^numerous 
above'^mund  uses  to  control' rodents^ 
lagomorp}t8^(t«bbits.  hares,  and  pikas). 
andbirds.  EPA  StrycHnihe  Position 
Paper  4.  at  1  (Septfember  30,.1983).  EPA 
Ex.No;  285  *  (hereafter  P.D.  4). 
Strychnine  is  most' commonly  used'as  8' 
grain baitt.andiis  primarily  usediagainst 
groundisquirrels  andprairie  dogs>.P^D;  4*. 
at  1.  Up  tojone-halfmiiliijn  pounds 
annuall|i  afistcyohnine.bait  is  uaedi. 
primahl  jii  im  w^uterm  stbtbr  for  nodbnt? 
control  in  nangelandi  pastlire  andi 
cropianit  B;Dl.4;.aM. 

EPAregulations  require  that  baits.be 
placed'in  a  maimer  in  which  the- 
targeted  species  alone  is  likely  to  ingest 
the-poisomStrychnine  is.non-selective. 
however  it  killb  anything  which;  ingests 
a  lethalidose.Mortality  can  occuc  to 
both  "target"  and  "hon-target"  species — 
non-target  being  any  species  which  the 
strychnine  is  not  intended  to  kill,  but 
which  nonethelesB  ingeatftit.  Primaiy 
poisoning  occurs  when  a  lethal.doseof 
stryaimina:ia>diceall$i-inge^Blibiy.' 
consuming  thagiHinibaitt  MmtaHtyoan: 
alsoxmniD  through>"9ecandkr^ 
poisoning"  witeniaioamiworeingestffia 
lethal  do9e;by/oonBuming^anianimal!oir 
bird  whichihas.inge8tedlsti!yGhnine;(n!  a> 
carcass  with  unmetabolizedl strychnine; 
See  EPA  Strychnine P6sition.PaperP.-EL. 
Vs.  at  25  (Septemben  1980);  EPA  E3c.  No.. 
78.  (P.D.  %J|. 

Strychnine  is^  negis teredl  by  EB^  unden 
the  procedures' estabiishedj  by  tha 
Federal  Inseatioide^.Fungicidei.andi 
Rodenticide  Act*  (FIFRA^i  7/  I1I.S.C-  Sec 
136  et.  seq.  (1979))  Both  negistrationiand 
cancellation  of  a  controlled  pesticide 
involves  a  process  formerly  known  as  a 
RebuttaLPresumptiomA^ain^ 
Registt«tiom(RPAR))andinoMiu  called 
Special  Review.'Thebuidemifconi 
proponents,  of  ai  challenged)  use'of!  ai 
controlled  pestioide  tc  prov«  thatit.dbes 
not  haue  any  unreasonably  adverse 
effect  on.  the  environment.  T'U.S.G.. 
136a(c).  Tha>EPA.may  cancel'oirmodify 
a  registrationiwhen>evidence  arises  that 
the  pesticide  may  be  causing 
unreasonable  adverse  effects.  The  RPAR 
is  concludedby  a  "Notice  off 


'  Citations  to  EPA  Exhibits  refer  to  the  record  of 
the  EPA  administrative  proceedings.  All  references 
to  the  administrative  record  will  generally  be 
referred  to  by  that  number.  E.g..  EPA  EX.  No.  1. 

*  Most  the  defendants'  actions  challenged'here 
occurred  tiefore  the  name  change  and  will  be 
referred  to  as  the  RPAR  process.  The  RPAR  (now 
"Special  Review"!  process  is  set  forth  at  40  CFR 
Part  154  (1987). 


Determination"  where  the  agency 
explains  whether  the  presumption;  ofi 
risk  is  rebutted,  and  explUnKans^' 
changes  in  the^registratibm 

The  challenge  against  abous^groimd 
strychnine  useiatissue  hensfbintall^ 
beganiin  1976  whenidte>BP)<&bBganithe 
review  of  potentially  adverse  effectsiof 
strychnine.  The  review^ resulted; imffiX 
Position  DocumenttlI(mQtobeir27\.lOT8)| 
EPA  Ex.  No.  23  (P.Dj  iQlIl^br. tttnttyeBn. 
the  EPA  published  a  Rebuttable 
Presumption  Against  Registration  (41.  FW 
52810  (December  1. 1976).  EPA  Ex.  Nin 
28,  which  required  registrsntBitDicmnB 
forward'  wilhi  evidenue'nBbuttin^  the' 
presumption: tliat  oantiinied^iBgi^tadiam 
exceedbdiaipetmissblh  Ibvei'of  lirikThe- 
registrants'  wererrequined*  tti'  adtiiww- 
whether  alllcontinuedloutdborabona^ 
ground  use  of  strychnine  vrauld  aau8e> 
acute  toxicity  to  non-t&i<get*speciesandi 
fatality  to  endangered  species.  The-EPA 
received  numerous  response  (sic)  ftDm^ 
federal  and  state  agencies,  agricultural 
groups,  and  individuals. 

As  part  of  the  RPAR  process,  the- 
United  States  Fish  and  Wildlifs-Sfaritre 
(FWS),  a  division  administcretf  by 
defendant  Secretary  of  the  Dfeparttnent' 
of  the  Interior,  began  ff  "jeopard^ 
investigation"  pursuanfttrESj'^  Section 
7.  leUiS.C.  1636(fc[)'(a  "Section  r' 
investigation)!  "Bfie  FWSis  chHrgedlwitii 
determiiiitiyaf  the  eariiesf  passibib^  timr 
if  agency  actibnmay  affectiemfen^red 
orthreatenedispeciieH:  The  BWSreportS, 
its  findingrby  issuing  a  biblbgjiiail 
opinion.  In  1979;  the  FWSissuedia 
biological  opinion  to  the  EPA. 
summarizing  the  findings  of  the  Section 
7  investigation.  EPft  Ibu.FBo.  85".  THh: 
opinion  noted  IB'endbngered'spemes 
whicH-were  "likely  to  be  jeopardized' if 
the  above'ground  usage  of  strychnine  as, 
presently  regiBtered  should' occur  in  the 
areas  wheretttese'speines  are  found'." 
EPA  ^.  Nff.  mi  af  lB^29J^DIb  lllieiy 
jeopardy  wae^fmmd  to  bald'eagibs  and 
to  peregrine  falcons,  in.  part*  because 
there  was  noevidbnce  of  mortality  tt)i 
these  species  attributable  to  ingestion  of 
strychnine;  THe  biolbgioai' opinion, 
recommendad!  that' above-ground  use  of 
strychnine  should  be  prohibited  in 
geographical  areas  where  it  might 
joepardlze  tttecontinued  existence  of 
the  noted  species  or  adversely  modify 


^  The  potentially  jeopardized  species  expressly 
noted  in  the  biological  opinion  are  the  following: 
Utah  Prairie  Dog.  Morro  Bay  Kangaroo  Rat.  Salt 
Marsh  Harvest  Mouse.  Red  Wolf.  Masked 
bobwhite.  Dusky  Seaside  Sparrow,  Cape  Sable 
Sparrow.  Mississippi  Ss.-.dhil!  Crane.  Puerto  Rican 
Plain  Pigeon.  Attwaters  Greater  Prairie  chicken. 
Yellow-Shouldered  Blackbird.  Laysan  Finch.  Nihoa 
Finch.  California  Condor.  Black-Footed  Ferret.  San 
loaquin  Kit  Fox,  Gray  Wolf,  and  Grizzly  Bear. 


their  critioar habitat  EPA  Ex.  Noi  65>.att 
33. 

Contiiniing-with  the-  RPAR  process, 
the  raa,  iniioao.  produced  PET,  2/3i  If 
was  based  on  the  EPA's  own  expertise. 
on'theFW&biologicaliopiniun,.and<oni 
information  received  during^  the  public 
commenttpariod.  P.U  Z/Oiwa&ai 
preliminary  examinationof  evidence 
supporting  and.iebutting,therariginali 
presumptions  which' pennittedi 
strychnine  to  be  registered.  5ee-45>HR 
73602  (November  1980)  EPA  Ex.  No.  85.« 
It  contained.over  100  pages  of  dataandi 
analysis,  and  suggested  cancellation  or 
modirications>in  the  cegiatnatiomafi 
strychnine.  &ur  dozens. of  apeoi  as 
commonlj^  controlled,  hj^  ^iau«-^Yiundi 
placement  oflacedibaits.  See^  P]D'iZj;3,al. 
100-02.  The  EPA  found  likely  jeopardy 
to  16  of  the  endangered,  species  cited>in 
the  biological  opinion  if  strychnine  were 
used  in  their,  environment.  It  also  noted 
special  conoem.for  tHsperegrine  falcon, 
and  Aleutian  Canada  goose."  P.D.  2/3, 
at  31.  In  1982  Congress  amended  the 
ESA  to  require  the  FWS  to.include  in  the 
biblogicar  opihion,a<  statement 
permitting  an  "incidental  taking"  ifan 
agency  action  is  likely  to  harm.members 
ofan^endhngered  species  without 
jeopardizing'tbe-entire  apeciissi  This 
amendment  did^  not  afi&nttdte'1079i 
biological  opinion: 

The  EP/«'s  nextstfep  imthe  WPim 
process  waff  P:D!  4  issued  on  September 
30, 1988;  P;D:  4  adta^d'imgreatpairtfle 
findlhgs^andJanaiysirofPnir  r/Si  If 
reasoned' ttiat  the  Hkely  jeopardy  tti 
endangered' specieffoutweighed' 
economic  benefits  to  most  continued 
strycHniireuseSi  The  document  noted' 
that  effective  alttmatfvey  ttj  sttycHnirie 
were  availablewhitihpDBBd'lbss  threat 
to  non-target  species  and'  which-  were 
onlymarginally  more-escpenaive^  P^Dl  4'. 
at  19-26.  The  EP»  note*  with  parHcular 
detail  strychnine^ s>impHati  on  »ic( 
endangered. spedes.'^  It*ainr  mitedi 


*  The  EPA  states  the  purpose  of  the  document  in 
the  intraductor>'  section  of  RO.  2jX  fH'A-.examined 
both  the  risks  awociated  with  uue^if  tbe  pestioide 
(dangerauatoxicity.  or  other  unmeaanable  Hiivemt 
effects)  and  the  benerit».af:conttmied  use.  The 
principal  focus  is  on  economic  impaotscJiowaven 

The  final  Afienoy  deciticm  is  hasari  upon 
achieving  the  goal  of  a'pestldde  performing  ita 
intended  function  without  caustn^unreasonsble 
adverse  eifnclt  on  the  envimnment.  P.O.  2/3.  al'1. 

*  The  FWS  biological  opinion  found  no  likely 
jeopardy  for  the  peregrine  falcon  ur  Aleutian 
Canada  goose. That  exclusion  was  baaed  on  part  of 
the  lack  of  evidence  of  falcon  mortality  attributable 
to  strychnine.  EPA  Exhibit  No.  65  at  7.  The  EPA 
nonetheless  exercised  its  prerogative-of'reatricting 
strychnine  use  out  of  convem  foi  likely  detriment  to 
those  species.  P.O.  2/3.  at  31. 

'"  Attwater's  greater  prairie  chicken,  red. wolf. 
Aleutian  Canada  goose.  San  Joaquin  kit  fox.  black- 
footed  ferret,  and  California  condor.  P.D.  4  at  7-1Z. 
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special  concern  for  the  Aleutian  Canada 
goose  and  peregrine  falcon,  assessing 
greater  risk  to  these  species  horn  above- 
ground  strychnine  than  did  the  FWS. 
P.O.  4,  at  12 

In  P.D.  4  the  EPA  restated  its  intent  to 
cancel  registration  of  strychnine  for 
above-ground  use  against  most  target 
species,  including  prairie  dogs  and 
meadow  mice;  and  it  announced 
modifications  in  the  terms  and 
conditions  of  registration  for  use  against 
other  species,  including  ground 
squirrels.  P.O.  4  noted  that  continued 
registration  for  ground  squirrel  control 
was  contingent  upon  the  agency 
receiving  more  data  on  the  "lowest 
efficacious  bait  concentration  for  ground 
squirrels."  However,  the  EPA 
nonetheless  proposed  allowing 
continued  but  restricted  use  while  that 
data  was  compiled.  P.D.  4.  at  42.  After 
P.D.  4  was  published,  several  parties 
alleged  that  the  sole  impetus  for  the 
proposed  cancellations  or  modifications 
was  concern  for  the  endangered  black- 
fooled  ferret  The  text  of  P.D.  4  does  not 
limit  its  concern  to  solely  that  species, 
however. 

After  P.O.  4  was  compiled,  a  Notice  of 
Intent  To  Cancel  was  then  published  in 
the  Federal  Register.  48  FR  46523 
(October  19, 1983),  EPA  Ex.  No.  266 
(hereafter  1983  Notice  of  Intent  To 
Cancel),  which  formally  announced  the 
proposed  changes.  Under  FIFRA,  the 
published  notice  would  constitute  the 
Bnal  agency  action  unless  a  hearing  was 
requested  within  30  days  by  someone 
adversely  affected.  7  U.S.C.  136(d)(b}.  If 
a  request  is  made,  the  status  quo  for 
registrations  is  maintained  while  a 
hearing  is  pending.  In  this  case,  EPA 
received  requests  for  a  hearing  from  the 
states  of  Wyoming  and  South  Dakota 
and  other  interested  parties. ' ' 

A  hearing  was  scheduled  before  a 
hearing  officer  and  a  number  of  parties 
eventually  joined  the  action.  »•  The  EPA 


■  ■  No  request  for  hearing  wa*  filed  as  to  the 
EPA's  Notice  To  Cancel  registration  of  strychnine 
for  control  of  deer  mice,  chipmunks,  mountain 
beavers,  opossums,  jackrabbits.  kangaroo  rats,  and 
cotton  rats.  Strychniite  registrations  for  these  uses 
were  therefore  canceled.  FIFRA.  7  U.S.C.  128d(b). 
The  only  pending  challenge  before  the  hearing 
officer  was  the  proposed  ban  on  registrations  for 
use  on  prairie  dogs  and  meadow  mice,  and  the 
restrictiofu  on  use  against  ground  squirrels.  Set 
EPA  Ex.  No.  297,  at  7,  n.5.  Those  three  uses  are 
therefore  the  only  subject  of  this  action. 

"  The  administrative  appeal  was  docketed  as  In 
re  State  of  Wyoming,  et  al.  FIFRA  Docket  No.  SIS  It 
involved  the  EPA.  the  Stales  of  Wyoming  and  South 
Dakota,  the  American  Farm  Bureau  Federation,  the 
Department  of  the  Interior,  the  United  Slates 
Department  of  Agriculture.  Defenders  of  Wildlife. 
and  the  Sierra  Club.  See  Notice.  52  FR  6762  (March 
4. 1987  al  6762.  EPA  Ex.  No.  eas). 


submitted  a  brief  to  the  hearing  officer 
stating  its  position  in  support  of  the 
proposed  cancellations.  See  EPA  Ex.  No. 
297.  The  brief  did  not  point  to  black- 
footed  ferrets  as  the  focus  of  concern  for 
the  cancellations,  but  rather  expressed  a 
more  general  concern  for  numerous 
species. 

Before  the  hearing  date  settlement 
negotiations  began,  and  the  hearing  was 
suspended.  The  discussions  apparently 
lasted  nearly  two  years,  from  1964 
through  1986.  During  that  time  the  FWS 
issued  a  second  biological  opinion 
assessing  jeopardy  to  the  black-footed 
ferret.  EPA  Ex.  No.  280  (November  1984 
biological  opinion).  The  FWS  concluded 
that  pre-control  surveys  of  prairie  dog 
colonies  would  effectively  preclude 
jeopardy  to  any  remaining  wild  ferrets. 
The  November  1984  biological  opinion 
superseded  the  March  1979  opinion  as  to 
ferrets. 

In  the  summer  of  1986  the  dispute  was 
settled  with  all  but  two  parties.''  See 
EPA  Ex.  No.  352.  No  administrative 
hearing  was  therefore  ever  held. 
Plaintiffs  Defenders  of  Wildlife  and 
Sierra  Club  were  parties  to  the  hearing, 
and  did  not  enter  the  written  settlement 
agreement.  The  agreement  was 
formalized  by  publishing  a  Notice  of 
Intent  to  Cancel.  52  FR  6762  (March  4, 
1987],  EPA  Ex.  No.  289  (hereafter  March 
1987  Notice).  The  Notice  became  final 
after  thirty  days.  The  March  1987  Notice 
permitted  the  continued  registrations  for 
above-ground  use  of  strychnine  for 
control  of  ground  squirrels,  prairie  dogs, 
and  meadow  mice.  It  required  label 
restrictions  on  all  strychnine  baits,  and 
pre-control  surveys  of  prairie  dog 
colonies  by  the  FWS  and  state 
authorities  to  assure  that  there  is  no 
evidence  of  black-footed  ferrets  living  in 
the  area.  See  EPA  Ex.  No.  289. 

Plaintiffs  now  challenge  defendants' 
actions  leading  up  to  the  settlement  and 
the  March  1987  Notice.  They  claim  that 
the  EPA  did  an  "about-face"  by 
reversing  the  well-founded  and 
deliberately  conceived  1983  Notice  of 
Intent  to  Cancel,  without  an  adequate 
scientific  basis.  They  argue  that  the  last 
formal  study  was  PJ).  4  which 
recommended  a  ban  on  most  uses.  Thus, 
they  argue,  the  settlement  was  reached 
to  accommodate  western  state 
agricultural  interests,  but  had  no 
scientific  justification.  Defendants  assert 
that  the  settlement  was  an  appropriate 


resolution  of  the  1983  Notice  of  Intent  to 
Cancel.  They  claim  that  the  motivation 
behind  each  FWS  biological  opinion  and 
the  EPA  Position  Documents  which 
recommended  against  continued 
registration  was  concern  for  the  black- 
footed  ferret.  That  concern  was  allayed 
by  the  1984  FWS  jeopardy  study  which 
suggested  that  pre-control  surveys  were 
an  adequate  precaution. 

Plaintiffs  commenced  this  action  on 
August  26, 1986.  They  have  accumulated 
numerous  documents  from  discovery 
and  Freedom  of  Information  Act  (FOIA) 
requests,  indicating  mortality  to 
protected  species  from  stryghnme 
poisoning.**  Plaintiffs  submitted  the 
non-target  kill  book  to  the  EPA  in 
January  1987  to  counter  EPA  claims  that 
there  was  no  evidence  of  eagle  and 
peregrine  falcon  deaths  caused  by 
strychnine.  Plaintiffs  also  submitted  an 
affidavit  by  Keith  Cline  (attachment  A 
to  O'Neill  Affidavit)  which  alleges  that 
less  than  3.5  percent  of  bald  eagle 
deaths  are  discovered  and  reported. 
Plaintiffs  use  this  to  allege  that  the 
number  of  actual  strychnine-caused 
deaths  is  a  large  multiple  of  those 
documented. 

In  September,  1987,  approximately 
one  year  after  this  action  was 
commenced,  the  EPA  again  reinitiated 
Section  7  consultations  with  the  FWS. 
See  Defendants'  Exhibit  No.  359. 
"Supplement  to  Administrative 
Record."'*  The  consultation  was 
apparently  initiated  in  response  to 
plaintiffs'  non-target  kill  book  data.  In 
the  request  for  consultation  the  EPA 
also  seeks  an  "incidental  take" 
statement  from  FWS  to  authorize  in 
advance  any  incidental  harm  to 
threatened  or  endangered  species 
caused  by  agency  action. 

II 

Defendants  argue  that  this  action 
must  be  dismissed  because  plaintiffs 
have  failed  to  exhaust  the 
administrative  remedies  provided  under 
FIFRA.  They  argue  that  cancellation  of 
the  registration  of  a  pesticide  can  only 
be  accomplished  under  the  procedures 
set  forth  in  FIFRA.  7  U.S.C.  136d(b). 
Defendants  claim  that  plaintiffs  in  effect 


■*  The  EPA  explained  at  the  hearing  t>efore  this 
court  that  the  Administrator  retains  authority  to 
settle  disputes  notwithstanding  the  objection  of 
some  parties.  The  Administrator  determined  that 
the  objecting  parties— Defenders  of  Wildlife  and 
Sierra  Club— would  not  be  adversely  affected  by 
the  settlement. 


'*  This  evidence  has  been  compiled  into  an 
exhibit  which  will  hereafter  be  referred  to  as  the 
"non-target  kill  book."  Plaintiffs'  Appendix,  volume 
U.  It  documents  numerous  strychnine  kills  over 
several  decades.  It  cites,  for  example.  37  bald  eagle. 
17  golden  eagle,  and  S  peregrine  falcon  deaths  sine* 
1979  from  primary  or  secondary  strychnine 
poisoning. 

■*  Plaintiffs  challenge  defendants' 
characterization  of  this  evidence  as  a  "supplement 
to  the  administrative  record."  They  argue  that  these 
documents  were  not  before  the  Agency  when  the 
challenged  administrative  actions  were  undertaken. 


seek  to  cancel  the  registration  of 
strychnine,  but  dress  their  FIFRA  claim 
in  the  clothing  of  the  APA  and  federal 
environmental  statutes.  Two  of  the 
plaintiffs.  Sierra  Club  and  Defenders  of 
Wildlife,  were  parties  to  FIFRA 
administrative  proceedings  but  chose  to 
forgo  appeal  under  FIFRA  by  failing  to 
object  formally  to  the  March  1987  Notice 
of  Intent  to  Cancel.  Defendants 
therefore  argue  that  plaintiffs'  sole 
remedy  is  to  petition  the  EPA  to  cancel 
the  current  registration  and  thereby 
obtain  a  judicially-reviewable  decision. 
FIFRA.  7  U.S.C.  136n.  Merrell  v. 
Thomas.  608  F.  Supp.  644,  647  (D.  Ore. 
1985).  affd  807  F2d  776  (9th  Cir.  1988), 
cert,  denied.  108  S.  Ct.  145  (1987)  (FIFRA 
provides  excFusive  mechanism  for 
canceling  or  suspending  herbicide 
registration). 

The  intervenor-defendant  in  addition 
argues  that  the  entire  action  should  be 
dismissed  for  lack  of  jurisdiction  or 
failure  to  state  a  claim  since  FIFRA 
provides  plaintiffs'  sole  remedy. 
Environmental  Defense  Fund.  Inc.  v. 
Envimnmental  Protection  Agency.  485 
F.2d  780  (D.C.  Cir.  1973)  (district  court 
had  no  jurisdiction  over  FIFRA  action 
pending  in  court  of  appeals);  Fiedler  v. 
Clark.  714  F.2d  77  (9th  Cir.  1983)  (no 
private  right  of  action  under  FIFRA). 

Plaintiffs  respond  that  Congress  has 
neither  expressly  nor  impliedly 
precluded  judicial  review  under  the 
APA  of  administrative  action  which 
touch  on  the  registration  of  pesticides. 
See.  e.g..  Sierra  Club  v.  Peterson.  705 
F.2d  1475, 1478  (9th  Cir.  1983)  (FIFRA 
should  not  be  read  to  preclude  judicial 
review  under  APA).  Plaintiffs  argue  that 
their  choice  to  forgo  a  new  FIFRA 
proceeding  does  not  preclude  this 
challenge  based  on  the  APA  and  other 
environmental  statutes.  They  argue  that 
the  APA  review  provisions  should  be 
liberally  construed  to  permit  this 
challenge  absent  congressional 
limitations,  and  none  are  present  here. 
Japan  Whaling  Assoc,  v.  American 
Cetacean  Sac.  478  U.S.  221. 106  S.  Ct. 
2860,  2866,  n.4  (1986)  (review  of  agency 
action  under  APA  available  absent 
convincing  legislative  intent  to  preclude 
review),  judicial  review  of  agency  action 
is  favored,  they  argue,  and'this  action'is 
consistent  with  thatgoal. 

Defendants'  exhaustion  claim  relies 
strongy  on  the  district  court  opinion  in 
Merrell  v.  Thomas.  608  F.  Supp.  afl647. 
which  Keld'tKat  a  private  action  brought 
under  NEPA  was  an  improper  vehidfe  to 
effect  the  cancellation  of  herbicidbs. 
Merrell  d\d  not  hold,  however,  that 
failure  to  exhaust  FIFRA  proceedings 
precludesohallenges based  on  statutes 
which  provide  an  independent  source  or 


jurisdiction.  The  appellate  opinion 
addressed  that  issue  squarely: 

We  do  not  hold  that  Merrell'scondtict 
amounted  to  a  failure  to  exhaust 
administrative  remedies.  If  Merrell  had  sued 
to  cancel  or  suspend  pesticide  registrations, 
such  a  holding  might  be  appropriate  on  these 
facts,  (pitation  omitted.)  But  MerreJI  sued 
instead  tccompelthe  EPA  to  comply  with 
NEPA  when  registering  pesticides  under 
FIPRA.  Faced  with  a  similar  suit  against  a 
different  agency,  weconcluded  that  a 
plaintiff  was  not  obliged  to  exhaxisl  his 
statutory  remedies,  because  28  U.S.C.  Sec. 
1331,  NEPA.  and  section  10(a)  of  the 
Administrative  Procedures  Act.  5  U.S.C.  Sec 
702,  combined  to  create  an  independent 
ground  of  jurisdiction,  /ones  v.  Gordon.  792 
F.2d  821.  824  (9th  Cir.  1986)  (suit  to  set  aside 
permit  granted  under  the  Marine  Mammal 
Protection  Act  of  1972  because  no  EIS  had 
been  prepared).  On  that  basis,  we  r«ach  the 
merits  in  this  case. 
Merrell.  e07  F.2d  al  782  n  J. 

The  situation  presented  here  is 
similar.  Plaintiffs  do  not  seek  directly  to 
cancel  registrations  under  FIPRA. 
Rather,  they  want  to  require  defendants 
to  comply  with  the  APA.  as  well  as  the 
ESA,  MBTA,  and'BGEPA.  Here,  as  in 
Merrell.  there  is  an  independent  ground 
for  jurisdiction,  so  plaintiffs  need  not 
exhaust  administrative  remedies. 

Nor  does  the  language  of  FIFRA 
expressly  or  impliedly  preclude 
independent  review.  Sierrra  Club  v. 
Peterson.  705  F.2d  at  1478  (silence  in 
FIFRA  should  not  be  read  to  preclude 
judicial  review  under  the  APA).  "(T)he 
rule  is  that  the  cause  of  action  for 
review  of  [agency  action  under  the  APA) 
is  available  absent  some  clear  and 
convincing  evidence  of  legislative  intent 
to  preclude  review."  Japan  Whaling 
Asso..  106  S.Ct.  at  2866.  n.4.  [citing  Block 
V.  Community  Nutrition  Institute.  467 
U.S.  340,  345  (1984));  Citizens  to 
Preserve  Overton  Park,  Inc.  v.  VoJpe. 
401  U.S.  402,  410{1971):  A  careful.review 
of.  the  statute  and  opinions  which  have 
examined  it  revealsjio'indicatibn  that 
Congress  intended  FIFRA  to  preclude 
separate  review  of  agency  action  under 
the  APA.or  other. statute.  AccordSierra 
Club  V.  Petersoni.705  F.2d  at  1478. 

As  part  oftheir  exhaustion  challenge, 
defendants  also  assert'that  the  agency 
actions  challenged  here  are  not  final  and 
not  amenable  to  review.  Defendants 
argue  that  thereis  no  final  EPA  action 
because  plaintiffs  have  not  sought 
reversal.of  the  March.l987'Notioe. 
Plaintiffs,  inioontrasf.urge  that  either 
the  1988«settlement'br  the  Maroh  1987 
Notice  was  a  sufficiently,  finalaction  to 
permit. thischallbnge^ 

In.order.  for  plaintiffs'  APA\challenge' 
to  proceed,  the  ohailenge^actlon<must'be 
final  witHiii  the  dbflmtlonoftHe  APA. 
Courts  have  interpreted  the  finality 


element  in. a  pragmatic  way;  See  F.T.C. 
V.  Standard  Oil  Co.  of  Calif.,  449  U.S. 
232,  239-40  (1980).  Factors  to  consider 
include  whether  the  agency  action  is  a 
threshold  inquiry  or  has  status  oMaw 
and  imposes  definite  and  immediate 
impact  on  petitioner  and  whether  the 
legal  issues  are  fit  for  judicial  resolution. 
Id.  at  239-43.  A  major  consideration  in 
determining  finality  is  the  legal  or 
practical  effect  on  the  party  seeking 
judicial  review.  See  Id.  at  243. 

Many  of  the  reasons  often  cited  for 
delaying  judicial  review  are  absent  here. 
There  is  no  indication  that  further 
administrative  proceedings  are 
necessary  for  the  EPA  to  "correct  its 
mistakes"  or  "apply  its  expertise."'* 
Weinberger  v.  Salfi.  422  U.S.  749,  765 
(1975).  Nor  will  judicial  resolution  of  this 
dispute  cause  piecemeal  litigation  or 
promote  other  inefficiencies.  See  F.T.C. 
V.  Standard  Oil,  449  U.S.  at  242-43.  The 
EPA  finalized  the  terms  of  the  1966 
settlement  by  publishing  the  March  1987 
Notice.  Other  than  the  recent  request  for 
a  biological  opinion  from  the  FWS,  there 
are  no  pending  agency  proceedings.  The 
consultation  began  well  after  the 
litigation  started,  perhaps  in  response  to 
it.  The  APA  challenges  before  the  court 
therefore  present  issues  of  law  fit  for 
judicial  resolution.  Considering  all  the 
circumstances,  defendants'  actions  are 
final  within  the  meaning  of  APA.  5 
U.S.C.  70C  and  therefore  subject  to 
review.  Defendants'  motion  to  dismiss 
for  failure  to  exhaust  administrative 
remedies  should  therefore  by  denied. 

Ill 

Defendants  argue  that  plaintiffs  lack 
standing  to  bring  this  action.  They  assert 
that  plaintiffs  suffer  nO'particularized 
injury  which  is  traoeable  to  the  EPA 
actions  challenged  here.  Allen  v. 
Wright.  468  U.S.  737.  751  (1984).  They 
also  claim  that  although  plaintiffs  are 
interested  in  studying  and  considering 
endangered  species,. the  intensity  of 
plaintifrs  interest  alone  is  not  enough  to 
confer  standing.  Valley  Forge  Christian 
College  V.  Americans  United  for 
Separation  of  Church  and  State,  Inc.. 
454  U.S.  464.  474-75  (1982);  Sierra  Club 


"  Plaintiffs  participated :vtgorously  inthe  RPAR 
process  and  congisiently  made  ibeir  positions 
known.  Def^dants  rejected  vtaintlffs'  arguments 
and  setlled  Ihediallengeio  the  lBe3>Noticeuver 
platnliffs'  objections.  Defendants  drgue  thai 
plaintiffs  should  have  petitioned  to  begin  anew  the 
RPAR  process  which  had  just  been  rompMed  after 
a  ten  year  period/  Viewing  plainliffs'  siluillon 
pragmallcally,  further  ddminMirfltlwcbslletige 
would  have  been  futile.  Carrying  defeadants' 
argument  to  its  extreaiev'piainlirfi^wmMnever  tie' 
entitled  ilojudlciai  review  vincepliintlffscxni  Id 
repeatedly  challenge  any.regtstratlons^lhrough  the 
RPAR  process. 
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V.  Morton.  405  U.S.  727  (1972).  They 
argue  that  no  injury  resulted  firom  the 
March  1987  Notice  since  it  imposed 
greater  restrictions  against  strychnine 
use  than  existed  in  the  past.  Further,  the 
alleged  strychnine-related  deaths  are 
not  traceable  to  the  EPA  action        | 
contested  here. 

Plaintiffs  respond  that  they  are  proper 
parties  to  raise  claims  under 
environmental  statutes  and  to  challenge 
the  defendants'  administrative  actions 
leading  up  to  the  1986  settlement  and  the 
March  1987  Notice.  Plaintiffs  claim  they 
meet  the  prerequisites  to  standing  under 
Article  III  of  the  Constitution;  they  have 
su^ered  an  injury  in  fact  which  is 
traceable  to  the  defendants'  actions  and 
redressable  by  the  relief  sought.  See 
Valley  Forge.  454-U.S.  at  471-72;  Simon 
V.  Eastern  Kentucky  Welfare  Rights 
Organization,  426  U.S.  26,  38  (1976). 
They  argue  that  their  injury  is  their 
impaired  ability  to  study,  observe,  and 
enjoy  wildlife,  caused  by  non-target 
strychnine  poisoning.  Plaintiffs  argue 
further  that  their  claims  alleging  illegal 
administrative  actions  fall  within  the 
zone  of  interests  protected  by  each 
statute  under  which  they  proceed. 
Association  of  Data  Processing  Service 
Organizations.  Inc.  v.  Camp.  397  U.S, 
150, 156  (1970);  Clarke  v.  Security      | 
Industry  Asso..  107  S.Ct  750,  754-55 
(1987).  (standing  to  make  APA  challenge 
is  construed  broadly  and  accrues  to 
persons  aggrieved  by  agency  action). 

When  standing  is  challenged  based  on 
allegations  in  the  pleadings,  the  court 
"accept[sj  as  true  all  material 
allegations  of  the  complaint,  and 
construe(s|  the  complaint  in  favor  of  the 
complaining  party."  Pennell  v.  City  of 
San  fose.  108  S.Ct.  849.  855  (1988), 
[quoting  Worth  v.  Seldin.  422  U.S.  490 
(1975)).  Applying  the  constitutional 
standing  requirements  is  not  a 
mechanical  exercise.  Allen  v.  Wright. 
468  U.S.  at  751-52.  Rather,  the  court's 
function  is  to  assure  that  the  issues 
before  it  are  resolved  "not  in  the  rariBed 
atmosphere  of  a  debating  society,  but  in 
a  concrete  factual  context  conducive  to 
a  realistic  appreciation  of  the 
consequences  of  judicial  action."  Valley 
Forge.  454  U.S.  at  472.  Here,  the  specific 
injuries  complained  of  are  the  improper 
registration  of  strychnine  and  the 
continued  taking  of  protected  species.'^ 
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"  The  injury  giving  riie  to  standing  may  reflact 
■  "aesthetic  conservationaL  and  recreational  [value*] 
as  well  as  economic  values."  Camp.  397  U.S.  at  154. 
Non-economic  injury  to  aesthetic  and 
environmeutal  well-being  is  a  sufficient  injury  to 
confer  standing  if  the  plaintiff  1*  adversely  affected. 
Sierra  Club  v.  Norton.  405  U.S.  727  (1972). 


Defendants  argue  that  plaintiffs  suffer 
no  injury  because  the  current 
registrations  of  strychnine  are  more 
strict  than  had  previously  been  in  place. 
Plaintiffs  respond  that  the  procedures 
used  to  adopt  these  regulations  were 
improper  and  that  the  regulations 
continue  to  permit  illegal  taking  of 
protected  species. 

There  are  two  central  allegations  in 
the  complaint.  They  first  claim  that  the 
EPA  reversed,  without  adequate 
explanation  or  scientiflc  support,  the 
decision  to  ban  most  above-ground  uses 
of  strychnine  rodenticide.  They  also 
argue  that  any  continued  registration 
will  inevitably  cause  mortality  to 
protected  species,  resulting  in 
predictable  and  avoidable  deaths, 
possibly  even  contributing  to 
extinction.'*  Plaintiffs  therefore  allege 
that  defendants'  conduct  directly 
impairs  their  organizational  purposes 
study,  enjoyment,  and  advancement  of 
protected  species."  This  injury  will  be 
avoided  if  the  restriction  suggested  in 
P.D.  2/3  and  P.O.  4  are  imposed. 
Plaintiffs  therefore  meet  the 
constitutional  prerequisites  to  standing. 

An  additional  standing  requirement  is 
generally  imposed  upon  plaintiffs 
seeking  relief  under  the  APA.  The  APA 
"grants  standing  to  a  person  'aggrieved 
by  agency  action  within  the  meaning  of 
a  relevant  statute.'  "  Camp,  397  U.S.  at 
153  [quoting  APA.  5  U.S.C.  702).  This 
requires  inquiry  into  whether  the 
"interest  sought  to  be  protected  *  *  *  (is] 
arguably  within  the  zone  of  interests  to 
be  protected  or  regulated  by  the  statute 
*  *  *. "  Data  Processing.  397  U.S.  at  153. 
The  "zone  of  interests"  test  should  be 


'*  At  the  hearing  the  parties  agreed  that  the 
California  condor  no  longer  exists  in  the  wild.  The 
last  wild  condors  were  taken  captive  in  hope*  that  a 
captive  breeding  program  might  increase  the 
population.  The  non-target  kill  book  attributes  five 
condor  deaths  to  strychnine  poisoning,  in  1950  and 
1966.  although  it  does  not  state  that  the  strychnine 
involved  was  placed  as  part  of  a  rodent  control 
program. 

The  parties  also  agree  that  the  only  kno«ni  black- 
footed  ferret  colony.  numt>erin8 19  animals,  was 
taken  into  captivity  in  Wyoming  in  the  1970*  to 
attempt  captive  breeding.  Neither  side  disputes  that 
strychnine  used  for  rodent  control  poses  a  threat  to 
any  nearby  ferrets,  if  any  exist  in  the  wild. 

'*  An  association  has  standing  on  behalf  of  its 
member*  if:  " '  (a)  (its)  members  would  otherwise 
have  standing  to  sue  in  their  own  right:  (b)  the 
interests  it  seeks  to  protect  are  germane  to  the 
organization's  purpose:  and  (c)  neither  the  claim 
asserted  nor  the  relief  requested  requires  the 
participation  of  the  individual  members  in  the 
lawsuit.'  ■■  Internationa/  Union,  Auto.  Aerospace  » 
Agricultural  Implement  Worken  v.  Brock,  477  U.S. 
274. 106  S.Ct.  2523.  2529  (1986)  (quoting  Hunt  v. 
Washington  State  Apple  Advertising  Comm'n,  432 
U.S.  333,  343  (1977)).  See  Alaska  Fish  »  Wildlife 
Federation  v.  Dunkle.  829  F.2d  933.  937-38  (9th  Or. 
1987).  Defendants  do  not  contest  plaintiffs' 
organizational  standing,  and  plaintiffs  meet  the 
three  prerequisites. 


broadly  construed.  Clarke,  107  S.Ct.  at 
756-57.  To  determine  the  zone  of  interest 
protected  by  a  statute,  the  court  looks  at 
the  overall  context  of  the  statute  to 
derive  congressional  intent  as  to  its 
scope.  Id.  107  S.Ct.  at  758.  "The  essential 
inquiry  is  whether  Congress  intended  for 
a  particular  class  of  plaintiffs  to  be 
relied  on  to  challenge  the  agency 
disregard  of  the  law.' "  Id..  107  S.Ct.  at 
757,  quoting  Block  v.  Community 
Nutrition  Institute.  467  U.S.  340,  347 
(1984). 

The  plaintiffs  here  raise  an  APA 
challenge  in  conjunction  with  three 
substantive  environmental  statues — the 
ESA,  the  MBTA.  and  the  BGEPA.  Each 
^  of  the  environmental  statutes  is 
concerned  with  conserving  protected 
species  from  a  wide  variety  of  harm. 
Each  protects  against  the  unauthorized 
taking  alleged  here.  In  addition,  the  ESA 
provides  for  private  cause  of  action, 
which  is  further  evidence  of 
Congressional  intent  to  permit  this  APA 
challenge.  See  Clarke,  107  S.  Ct.  at  757. 
Plaintiffs  therefore  come  within  the 
intended  scope  of  these  statutes  and 
have  standing  to  bring  each  of  their 
claims  for  which  they  seek  summary 
judgment.  The  motion  to  dismiss  for  lack 
of  standing  should  be  denied. 

Plaintiffs  alleged  that  defendants 
violated  the  Administrative  Procedures 
Act.  5  U.S.C.  551  et  seq.  (1966),  in 
several  ways.  The  principal  claim, 
however,  is  that  the  EPA's  revocation  of 
the  1983  Notice  of  Intent  to  Cancel  was 
arbitrary  and  capricious  and  not  in 
accordance  with  law.  in  violation  of 
APA  section  706.«o 

Plaintiffs  recount  the  elaborate  history 
of  their  administrative  challenge.  They 
argue  that  over  the  course  of  several 
years  the  EPA  published  three  formal 
position  statements— P.D.  1.  PD.  2/3. 
and  P.D.  4.  Each  considered  the 
potential  detriment  to  endangered 
species  from  continued  above-ground 
strychnine  use.  These  position 
documents  suggested  an  outright  ban  on 
registrations  of  strychnine  for  control  of 
prairie  dogs  and  meadow  mice,  and 
suggested  label  restrictions  for  ground 
squirrel  control,  along  with  further  study 
on  the  efficacy  of  continued  use.  5^e 
P.D.  4.  at  i-ii.  Plaintiffs  argue  that  the 
concern  for  endangered  species 
demonstrated  by  the  EPA  was  not 
limited  to  the  severely  endangered 
blackfooted  ferret  However,  in 
plaintiffs'  view,  the  1986  settlement 


*"  Ptainttfrs'  other  APA  claim*  based  on  alleged 
illegal  taking*  in  violation  of  environmental  atatutea 
are  discussed  elsewhere. 


reversed  the  EPA's  well-founded 
recommendation  for  severe  limitations 
on  strychnine  use.  This  reversal  was 
based  solely  on  one  FWS  study  limited 
only  to  blackfooted  ferrets.  Plaintiffs 
describe  this  as  caving  in  to  agricultural 
interests,  and  an  "end-run"  around 
plaintiffs'  refusal  to  agree  to  the 
settlement.  They  allege  that  the  EPA 
avoided  holding  an  administrative 
hearing  where  plaintiffs'  challenges 
could  be  aired.  Plaintiffs  claim, 
therefore,  that  the  EPA  violated  the  APA 
when  it  failed  adequately  to  justify  with 
scientific  data  the  lenient  restraints 
agreed  to  by  the  settlement,  and 
formalized  by  the  1987  Notice. 

Defendants  respond  that  plaintiffs' 
reliance  on  the  APA  is  unfounded.  They 
assert  that  APA  review  is  precluded 
because  FIFRA  provides  for  judicial 
review.  See  Califano  v.  Sanders,  430 
U.S.  99, 105-07  (1977)  (Social  Security 
Act  provides  exclusive  method  of 
judicial  review).*"  Defendants  also 
assert  that  adoption  of  the  March  1987 
Notice  was  not  rulemaking  under  APA,  5 
U.S.C.  551.  Defendants'  principal 
argument  is  that  even  if  the  APA 
applies,  the  EPA's  actions  withstand 
review  because  they  were  rationally 
undertaken  and  accompanied  by  well- 
reasoned  analysis.  They  urge  the  court 
to  adopt  the  position  stated  in  National 
Audubon  Society  v.  Hester.  801  F.2d  405 
(D.C.  Cir.  1986)  (reversed  district  court 
injunction  against  bringing  remaining 
wild  California  condors  into  captivity).    ' 
where  the  court  noted: 

The  question  for  reviewing  courts  is  not 
whether  an  agency  decision  is  "correct,"  but 
rather  whether  the  decision  reflects  sufficient 
attention  to  environmental  concerns  and  is 
adequately  reasoned  and  explained. 

Id.  at  407  (Illations  omitted). 
Defendants  ai^ue  that  their  duty  under 
FIFRA,  as  well  as  ESA.  MBTA.  and 
BGEPA.  is  to  consider  the  agency's 
impact  on  protected  species,  as  well  as 
the  overall  environment,  when 
undertaking  pesticide  registration.  They 
claim  that  the  major  concern  with 
strychnine  registration  has  always  been 
potential  jeopardy  to  the  blackfooted 
ferret.  However,  after  P.D.  4  was 
published,  they  argue,  the  FWS 
determined  that  potential  jeopardy  to 
ferrets  could  be  avoided  by  pre-control 
surveys  and  label  restrictions.  Thus,  the 
March  1987  Notice  permitting  continued 
strychnine  use  was  rationally  based  and 
well-founded  oil  scientific  evidence. 

Defendants'  assertions  that  the 
strychnine  registration  process  is  not 


»'  As  discussed  previously,  plaintiff*  may 
maintain  this  action  without  raising  claims  under 
FIFRA 


rulemaking  .goyeroed  by  APA,  5  U.S.C. 
551,  must  be  rejected.  Defendants' 
administrative  actions  h^ve  been 
conducted  in  a  manner  consistent  with 
informal  rulemaking.  They  have 
solicited  pubhc  comment,  sought  expert 
consultation,  and  then  published  the 
resulting  policies  in  the  Federal  Register. 
The  strychnine  registration  process  has 
affected  a  wide  variety  of  people,  not 
only  particular  registrants.  Review 
under  APA.  5  U.S.C.  Sec.  706  is  therefore 
available  absent  legislative  intention  to 
preclude  review.  **/opc7/i  Whaling,  106 
S.Ct.  at  2866  n.4.  The  record  for  review 
consists  of  the  records  before  the  agency 
at  the  time  the  challenged  actions  were 
taken.  Camp  v.  Pitta,  411  U.S.  138, 142 
(1973). 

The  agency  action  principally 
challenged  here  is  what  plaintiffs 
characterize  as  an  "about  face"  by  the 
EPA  from  a  proposed  near-absolute  ban 
on  strychnine,  to  a  regulation  permitting 
continued  use.  The  emphasis  of  each  of 
the  EPA  position  documents  was 
concern  for  the  effects  of  strychnine  on 
non-target  species.  The  status  of  "likely 
jeopardized"  by  continued  use  was 
assigned  to  numerous  endangered 
species.  In  its  position  documents  the 
EPA  stated  that  its  intended  course  was 
to  ban  most  registrations.  In  contrast, 
the  1986  settlement  agreement  and 
March  1987  Notice  noted  concern  almost 
exclusively  for  the  black-footed  ferret. 
This  narrow  focus  was  a  departure  from 
the  EPA's  prior  policy. 

When  an  agency  changes  course  by 
reversing  a  policy,  it  must  supply  a 
reasoned  analysis  for  the  change.  Motor 
Vehicle  Mfgr.  Asso.  v.  State  Farm 
' Mutual  Automobile  Insurance  Co.,  463 
U.S.C.  29, 42  (1983).  When  reviewing 
such  a  change  of  policy  under  the  APA, 
a  court  first  must  determine  whether  an 
explanation  was  mjade,  and  then 
"address  the  sufficiency  of  [the 
explanation]  under  the  'arbitrary  and 
capricious'  standard."  Sierra  Club  v. 
Clark,  755  F.2d  608,  619  (8th  Cir.  1985). 
In  this  instance  the  change  in  policy 
embodied  by  the  1986  settlement  and 
March  1987  Notice  is  based  upon  a 
revised  assessment  of  likely  jeopardy  to 
the  black-footed  ferret.  The  EPA's 
explanation  is  stated  in  the  March  1987 
Notice: 

A.  Risk  Determination 

In  the  Strychnine  caifcellation  notice, 
EPA  referred  to  Position  Documents  2/3 
and  4  (PD  #2/3,  PD  #4),  in  which  the 


»»  The  reviewing  court  shall  *  *  *  (2)  hold 
unlawful  and  set  aside  agency  action,  findings,  and 
conclusions  found  to  be--(A)  arbitrary,  capricious, 
an  abuse  of  discretion,  or  otherwise  not  in 
accordance  with  law  *  *  '5  U.S.C.  706. 


Agency  sets  forth  in  detail  its 
assessment  of  the  risks  and  benefits 
associated  with  the  outdoor,  above- 
ground  use  of  strychnine.  Generally,  the 
Agency  determined  that,  in  light  of 
modest  benefits,  certain  of  these  uses  of 
strychnine  caused  unreasonable  adverse 
effects  on  the  environment  because  of 
the  risks  they  pose  to  non-target  species. 
Specifically,  the  Agency  determined  that 
strychnine  used  to  control  prairie  dogs 
and  ground  squirrels  would  jeopardize 
the  continued  existence  of  the  black- 
footed  ferret,  an  endangered  species. 

The  Agency  identified  strychnine  as 
highly  toxic  to  all  carnivores  upon  which 
it  had  been  tested  and  determined  that  it 
*>as  prudient  to  assume  that  strychnine 
Would  be  highly  toxic  to  black-footed 
ferrets  as  well.  The  agency  also 
determined  that  black-footed  ferrets 
were  likely  to  feed  on  prairie  dog  and 
ground  squirrel  carcasses  that  had  been 
poisoned  with  strychnine  and  that  under 
certain  field  conditions  they  would  die 
from  secondary  poisoning.  Furthermore, 
the  Agency  was  informed  by  the  U.S. 
Office  of  Endangered  Species  (OES)  in  a 
"jeopardy  opinion"  that  conducting  a 
pre-control  black-footed  ferret  survey  to 
determine  the  presence  of  black-footed 
ferrets  was  not  sufficient  safeguard  to 
permit  strychnine  treatment  in  its 
habitat.  During  the-course  of  the 
settlement  negotiations,  however,  OES 
reconsidered  its  original  "jeopardy 
opinion."  Based  upon  further  experience 
with  black-footed  ferret  survey 
techniques  and  their  reliability  in  > 

locating  ferrets  in  the  Meeteetsee      -^i 
Wyoming  black-footed  ferret  populaiton, 
OES  determined  that  if  no  ferrets  were 
found  in  a  pre-control  black-footed 
ferret  survey  conducted  according  to 
OES  survey  guidelines  and  the 
requirements  of  the  Notice,  strychnine 
could  be  used  to  control  prairie  dogs 
and  ground  squirrels  without 
jeopardizing  the  continued  existence  of 
the  black-footed  ferret. 

March,  1987  Notice.  52  FR  at  6763.  The 
EPA  stated  that  it  considered  three 
options  in  response  to  the  new  ferret 
information:  (Ij'Continued  registration  • 
of  strychnine  for  above-ground  use  with 
no  further  restrictions;  (2)  continued 
registration  with  modifications;  and  (3) 
cancellation  of  all  registrations.  The 
EPA  summarized  its  decision: 

EPA  has.  therefore,  decided  to  adopt  option 
2.  Despite  relatively  low  benefits  associated 
with  the  use  of  strychnine-containing 
pesticides  for  prairie  dog,  ground  squirrel, 
and  meadow  mouse  control,  they  outweigh 
the  even  lower  risk  to  the  black-footed  ferret 
from  secondary  poisoning  if  the  terms  and 
conditions  of  registrations  are  modified  In 
accordance  tvith  this  Notice. 
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March.  1987  Notice:  52  FR  at  6764. 

Nonvbere  in  the  explanation  does  the 
EPA  note  diat  all  previous  position 
documents  had  found  likely  jeopardy  to 
numerous  endangered  species.*'  Radier, 
the  EPA  instead  portrays  its  previous 
position  as  inspired  solely  out  of 
concern  for  the  black-footed  ferret  That 
explanation  is  contradicted  by  the 
extensive  record  of  pre-settlcment 
statements  by  the  EPA.  Except  for  the 
1964  ferret  study,  the  record  is  devoid  of 
any  biological  opinion  or  other  scientific 
evidence  reversing  the  finding  of  likely 
jeopardy  to  all  of  the  other  endangered 
species  cited  in  PS).  2/3  and  PD.  4.  The 
reversal  of  agency  policy  was 
anmrently  undertaken,  therefore, 
withoDt  an  adequate  scientific  basis  and 
without  considtfing  the  entire 
problem.*'*  "Normally  an  agency  rule 
[is]  arbitrary  and  capricious  if  the 
agency  has  *  *  *  entirely  failed  to 
consider  an  important  aspect  of  the 
problem,  [or]  offered  an  explanation  for 
its  decision  that  runs  counter  to  the 
evidence  before  the  agency  *  *  *." 
Motor  Vehicles,  463  U.S.  at  43.  By  this 
standard,  the  1066  settlement  and 
March.  1987  Notice  were  arbitrary  and 
capricious  agency  actions. 

An  agency  also  violates  APA  5  U.S.C 
706(2)(a)  if  its  action  is  "not  in 
accordance  with  law."  Defendants 
continuing  registration  of  strychnine 
violates  ESA.  16  U.S.C.  1536(b)(4).  which 
permits  an  "incidental  take"  only  upon 
prior  authorization  of  the  Secretary  of 
the  Interior.** 

The  EPA  apparenUy  has  never 
obtained  "incidental  take"  statements 
from  the  FWS,  and  implicitly 
acknowledges  this  in  its  recent  request 
to  reinitiate  formal  (Section  7] 


"  See,  supra,  p.  7  tvfaich  notet  the  ipede* 
considered  likely  ieopardiied  by  coDtinued 
strychnine  registration. 

•♦  Defendants  argue  that  the  March,  1967  Notice 
contained  safeguards  directed  at  protecting  more 
endangered  species  than  just  the  black-fooled  ferrat 
Defendants  apparently  refer  to  label  statements 
which  caution  users  to  avoid  using  baits  in  areas 
potentially  inhabited  by  enumerated  endangered 
species.  See  March.  1987  Notice.  S2  FR  at  B7SS. 
There  is  no  evideocc  in  the  record,  however, 
indicating  that  such  label  notices  are  sufficient  te 
avoid  likely  feopardy  to  these  species.  Nor  does  the 
EPA  provida  any  aitch  explanation. 

"  Before  an  •geacy  iMy  Ukc  any  action  which 
results  in  the  taking  of  an  endangered  or  threatened 
species  incidental  to  the  agency  action,  the  agency 
must  receive  from  the  appropriate  wildlife  agency  a 
wrilten  statemanl  thai: 

(i)  specifies  the  impact  of  such  Incidental  takii« 
on  the  species. 

(ii)  specifies  those  reasonable  and  prudent 
measure*  that  the  Secretary  considers  necaasary  to 
minimiie  such  impact  (and|  *  *  * 

(tv)  sets  forth  the  terms  and  conditiofis  (including, 
but  not  Umitad  ta  reporting  re<}uirenientt)  that  moat 
be  complied  with  by  llie  Federal  i^aocy  '  *  *. 

16  U.S.C  lS36(bM4).  (1SS5). 


consultations.  EPA  letter  to  FWS.  Sept 
16. 1987.  EPA  Exhibit  359  (attachment  to 
defendants'  memoranda,  entitled 
"Supplement  to  Administrative 
Record."): 

(EPA]  expects  that  the  Fish  and  Wildlife 
Service  will  include  an  "incidental  take" 
ttatement  as  provided  for  in  rec:ent 
amendments  to  the  Endangered  Species  Act 
We  realize  that  reinitiation  of  consultation  is 
required  to  determine  the  allowable  level  for 
incidental  take.  By  acknowledging  that 
continued  registratioa  may  result  in 
incidental  taking  of  endangered  species,  yet 
finalizing  the  registration  before  receiving 
FWS  approval,  the  defendants  have  engaged 
in  agency  action  "not  in  accordance  with 
law"  in  violation  of  APA  section  706. 
Injunctive  relief  is  appropriate  to  remedy 
these  violations. 


The  BGEPA.  16  U.S.C.  668,  protects 
bald  eagles  and  golden  eagles  from  a 
%vide  variety  of  harm.**  The  MBTA.  16 
U.S.C.  701  at  seq.,  similarly  prohibits  the 
taking,  except  for  permit  of  any 
migratory  bird  protected  by  several 
international  treaties.*^  Plaintiffs' 
contention  is  that  the  continued 
registration  of  strychnine  for  above- 
groimd  use  over  the  ranges  of  migratory 
birds  and  eagles  constitutes  a  taking  in 
violation  of  ^ese  statutes.  They  argue 
that  the  prohibition  is  broad-reaching 
and  applies  no  less  to  government 
agencies  than  to  private  parties.  They 
claim  the  taking  by  strychnine  is 
documented  in  the  strychnine  non-target 
kill  book.  Therefore,  defendants'  actions 
which  result  in  illegal  taking  are 
arbitrary  and  capricious,  and  otherwise 
not  in  accordance  with  the  law,  in 
violation  of  APA,  5  U.S.Q  706(2). 

Defendants  respond  that  counts  4  and 
5  of  the  complaint  alleging  violations  of 
BGEPA  and  MBTA  should  be  dismissed 
under  Fed.  R.  Civ.  P.  12(b)(6)  for  failure 
to  state  a  claioL  They  argue  that  both  of 
these  statutes  are  primarily  law 
enforcement  and  wildlife  management 
statutes.  The  statutes  are  enforoed  by 
government  actions  seeking  criminal  or 
civil  penalties,  but  neither  grants 
express  or  implied  private  ri^t  of  action 
to  these  plaintiffs.  Citizens  Against 
Toxic  Sprays.  Inc.  v.  Bergland,  428  F. 


**  [Whoever  shall]  take,  possess,  sell,  purchase, 
barter,  offer  to  sell,  purchase  or  barter,  transport 
export  or  import,  *  *  *  any  bald  ea^e  *  *  *  or  any 
golden  eagle,  alive  or  dead  *  *  '  [shall  be  subject  to 
criminal  and  civil  penalties). 

15  U.&C  Sas  (a)  and  (b). 

*'  (Except  as  permitted  by  wgnUtlona.  it]  shall  b* 
unlawful  at  any  time,  by  any  means  or  in  any 
manner,  to  pursue,  hunt  take,  capture,  kill,  attempt 
to  Uke.  capMora  or  kill,  poaaasa.  offer  for  sale.  aell. 
offar  to  bnter.  fete)  *  *  *  any  migratory  bird 
[proteetod  by  treaty)  and  birds  In  danger  of 
extinction  ♦  •  • 

16  U.S.C  703. 


Supp.  908. 938  (D.  Ore.  1977)  (no  private 
action  imder  BGEPA):  See  California  v. 
Sierra  Club.  451  U.S.  287  (1981)  (no 
private  cause  of  action  in  Rivers  and 
Harbors  Act).  Defendants  argue  that 
enforcement  of  these  statutes  is 
committed  solely  to  agency  discretion 
and  judicial  review  is  unavailable.  See 
Heckler  v.  Chaney.  470  U.S.  at  838 
(agency  decision  not  to  institute 
enforcement  action  not  reviewable 
under  APA). 

Plaintiffs  agree  that  they  are  not 
entitled  to  assert  a  private  cause  of 
action  imder  either  statute.  They  a'rgue. 
however,  that  each  statute,  in 
conjunction  with  the  APA.  provides  an 
independent  source  of  jurisdiction  for 
review  of  agency  actions  which  conflict 
with  either  statute.  See  Alaska  Fish  and 
Wildlife  Federation  and  Outdoor 
Council.  Inc.  v.  Dunkle,  829  F.2d  933,  938 
(9th  Cir.  1987)  (agency  action  in 
violation  of  MBTA  reviewable  imder 
APA,  5  U.S.a  706);  Defenders  of 
Wildlife  v.  Andrus.  428  F.  Supp.  167 
(D.D.C.  1977)  (FWS  regulations 
permitting  twilight  hunting  violated  ESA 
and  so  were  arbitrary  and  capricious  in 
violation  of  APA.  5  U.S.C.  706).  C/. 
Merrell  v.  Thomas.  807  F.2d  776.  782.  n.3 
(9th  Cir.  1986),  cert  denied.  108  S.Ct  145 
(1987)  (NEPA  and  APA  combine  to  form 
independent  bases  for  jurisdiction). 

While  neither  the  BGEPA  nor  the 
MBTA  provide  for  private  actions, 
agency  action  which  violates  either 
statute  is  subject  to  challenge  imder  the 
APA.**  Relief  is  limited  to  declaratory 
and  injunctive  remedies. 

In  Heckler  v.  Chaney,  the  Supreme 
Court  summarized  the  types  of  agency 
action  reviewable  under  the  APA.  and 
the  narrow  exceptions  to  such  review: 

The  APA't  comprehensive  provisions  for 
judicial  review  of  "agency  actions."  are 
contained  in  5  U.S.C  701-06.  Any  person 
"adversely  affected  or  aggrieved"  by  agency 
action:  see  Sec  702.  including  a  "failure  to     \ 
act"  is  entitled  to  "judicial  review  thereof," 
as  long  as  the  action  is  a  "final  agency  action 
for  which  there  is  no  other  adequate  remedy 
in  a  cotirt"  see  Sec  704.  The  standards  to  be 
applied  on  review  are  governed  by  the 
provisions  of  Sec  706.  But  before  any  review 
at  all  may  be  had.  a  party  must  first  clear  the 
hurdle  of  Sec  701(a).  That  section  provides 
that  the  chapter  on  judicial  review  "applies, 
according  to  the  provisions  thereof,  except  to 
the  extent  that— (1)  statutes  preclude  judicial 
review;  or  (2)  agency  action  is  committed  to 
agency  discretion  t>y  law." 


**  The  distinction  between  a  private  right  of 
action  and  judicial  review  under  the  APA  (of 
agency  action  Uken  In  volalioa  of  a  statute)  la 

discussed  tai  Timbers  aad  WirtlL /VtVola  A^AA  of 
Action  and  fudicial Review  in  Federal 
Enviroamenlol  Law,  70  Comell  L.  Rev.  403  (1965). 


Id.  470  U.S.  at  828.  The  defendants' 
alleged  violations  of  the  MBTA  and 
BGEPA  are  therefore  reviewable  under 
the  APA  unless  review  is  statutorily 
precluded  or  the  action  is  committed  to 
agency  discretion  by  law.  Neither  of 
these  exceptions  is  present  here.  Neither 
statute  expressly  precludes  review. 
Furthermore,  the  alleged  prohibited 
taking  of  protected  species  through 
Federal  agency  action  is  not  the  type  of 
enforcement  action  for  which  the  agency 
should  retain  absolute  discretion. 
Compare  Merrell  v.  Thomas,  807  F.  2d 
776.  cert,  denied  108  S.Ct.  145  (1987) 
(plaintiffs  not  precluded  from 
challenging  EPA's  failure  to  comply  with 
NEPA  when  registering  pesticides)  with 
Heckler  v.  Chaney,  470  U.S.  at  838 
(exception  to  reviewability  of  agency 
action  remains  narrow,  but  includes 
agency  refusal  to  institute  investigation 
or  enforcement  proceedings  against 
individuals).  Investigation  and 
enforcement  decisions  by  the 
defendants  are  not  at  issue  here. 
Therefore  plaintiffs  are  entitled  to 
proceed  to  the  merits  of  their  claims. 

Plaintiffs  contend  that  the  continued 
registration  of  strychnine  constitutes  a 
taking  of  protected  species  in  violation 
of  these  Acts.*'  The  unrebutted  non- 
target  kill  book  data  reveals  that 
numerous  strychnine-caused  deaths 
have  occurred  to  protected  species. 
Under  both  Acts,  taking  of  protected 
species  is  permitted  only  pursuant  to 
prior  approval  by  the  Secretary  of  the 
Department  of  the  Interior.*" 
Defendants  acknowledge  that  they  were 
aware  of  much  of  the  non-target  kill 
book  data  long  before  it  was  compiled 
and  submitted  to  them  by  plaintiffs.  No 
prior  authorization  for  this  taking  is 
presented  by  defendants.  The  record 
does  not  conclusively  show  that  the 
extensive  poisonings  documented  by 
plaintiffs  are  all  attributable  to  above 


*•  The  BGEPA  protects  bald  eagles  and  golden 
eagles.  The  MBTA  protects  numerous  migratory  and 
endangered  birds.  Plaintiffs  allege  that  illegal  taking 
of  birds  protected  by  the  MBTA  has  occurred  to  the 
following  species,  as  documented  in  the  non-target 
kill  book:  bald  eagle,  golden  eagle,  peregrine  falcon. 
California  condor,  blackbird,  grack.  blackbird, 
redwing  blackbird,  rusty  blackbird,  brewer 
blackbird,  bluebirds,  bluejay,  steller's  bluejay, 
cardinal,  coot,  cowbird,  mourning  dove,  finch,  gold 
finch,  house  finch,  purple  finch,  black-back  gull, 
glaucous  gull,  herring  gull,  ringbilled  gull,  junco, 
kildeer.  homed  lark,  meadow  lark,  magpie,  mallard 
duck,  nuthatch,  pigeon,  lark  sparrow,  green  towhee. 
wood  duck,  prairie  falcon,  gyrfalcon.  hawks, 
Swainsons  hawk,  marsh  hawk,  redtailed  hawk, 
roughlegged  hawk,  bam  owl,  great  homed  owl. 
snowy  owl,  gallinule.  Canada  goose. 

"  Under  the  MBTA.  16  U.S.C  704,  the  Secretary 
may  authorize  the  taking  of  protected  birds  after 
adopting  appropriate  regulations. 

The  BGEPA  permits  the  Secretary  to  authorize  a 
taking  undtr  several  circumstances,  including  to 
protect  agricultural  interests.  16  U.S.C.  e66(a). 


ground  grain  baits  placed  for  rodent 
control."  The  threat  to  protected  birds 
is  readily  apparent  however,  and 
unrebutted  by  defendants.  No  one 
denies  that  strychnine  is  intended  to 
serve  as  a  poison  or  that  it  can  cause 
mortality  to  non-target  species  which 
ingest  it.  Several  of  the  necropsy  reports 
in  the  record  note  that  strychnine-laced 
grain  was  found  in  the  digestive  tract  of 
poisioned  birds.  There  is  no  evidence 
that  the  methods  of  application 
recommended  by  the  EPA  will  eliminate 
these  non-target  kills.  Defendants' 
continued  registration  of  strychnine, 
resulting  in  death  to  protected  birds, 
therefore  violates  both  Acts  and  should 
be  enjoined. 

VI 

The  Endangered  Species  Act  of  1973 
(ESA).  16  U.S.C.  1531-1543,  is  designed 
to  conserve  and  promote  endangered 
and  threatened  species.**  The 
protections  take  many  forms,  one  is 
ESA,  16  U.S.C.  1538.  which  broadly 
prohibits  any  form  of  "taking"  of  any 
endangered  species.**  Federal  agencies 
must  also  assure  that  their  actions  are 
"not  likely  to  jeopardize  the  continued 
existence  of  any  endangered  species  or 
threatened  species  or  result  in  the 
destruction  or  modification  of  habitat 
[critical  to  the  species]."  16  U.S.C. 
1536(a)(2). 

In  order  to  prevent  such  harm,  the 
ESA  requires  agency  consultation  with 
designated  wildlife  agencies.  16  U.S.C. 
1536(a)(2)  (Section  7  consultation).  In 
this  case,  the  EPA  was  required  to 
consult  with  the  FWS  to  determine  if  the 
proposed  registrations  of  strychnine 
would  likely  affect  any  endangered  or 
threatened  species.  The  FWS 
determined  that  18  species  were  likely 
to  be  jeopardized  by  continued  above- 
ground  strychnine  use.  EPA  Ex.  No.  65. 
The  FWS  also  proposed  alternatives  to 
avoid  potential  jeopardy,  which  the  EPA 
used  to  formulate  its  Position 
Documents.  See  P.D.  4,  at  ii. 

In  May  1964  the  EPA  conducted  a 
renewed  Section  7  consultation  which 
superseded  the  March  1, 1979  biological 
opinion  as  to  the  black-footed  ferret. 
Then  on  September  16, 1987.  the  EPA 
again  reinitiated  Section  7  consultations 
in  response  to  the  non-target  kill  book.  It 
appears  that  that  consultation  is  ongoing 


"  It  may  be  impossible  to  make  a  conclusive 
showing  of  the  source  of  strychnine  causing  each 
kill  due  to  the  nature  of  strychnine  use  in  remote 
areas. 

"  List  of  species  protected  by  the  ESA  is 
published  at  SO  CFR  17.11. 

**  The  prohibition  against  taking  is  broadly 
construed  to  prohibit  nearly  any  activity  which 
might  adversely  affect  protected  species.  See  Sierra 
Oub  v.  Manh,  816  F.2d  1376. 1383  (9th  Cir.  1967). 


and  that  no  biological  opinion  has  been 
issued. 

Plaintiffs'  ESA  claims  challenge  three 
distinct  violations  by  the  defendants. 
First,  plaintiffs  allege  that  defendants 
have  failed  to  "conserve  and  promote" 
protected  species  as  required  by  16 
U.S.C.  1532(c)(1)  and  Sec.  1536(a)(1)** 
(Count  2).  Second,  they  assert  tiiat  the 
EPA  failed  timely  to  renew  formal 
Section  7  consultations  with  the  FWS 
after  the  non-target  kill  book  was 
presented  (Count  3).  Third,  plaintiffs 
allege  that  the  continued  registrations 
result  in  illegal  taking  of  protected 
species  in  violation  of  the  ESA  (Count 
1).  Agency  actions  are  reviewed  under 
the  standards  set  forth  in  APA,  5  U.S.C. 
706.  They  may  be  set  aside  if  arbitrary 
and  capricious,  an  abuse  of  discretion, 
or  otherwise  not  in  accordance  with  the 
law.  Sierra  Club  v.  Marsh,  816  F.2d  at 
1384. 


Plaintiffs  allege  that  defendants  have 
engaged  in  brinksmanship  and  violated 
their  duty  to  conserve  and  promote 
endangered  species  by  not  opposing 
changes  to  the  1983  Notice  of  Intent  to 
cancel.  They  argue  that  Congress 
intended  to  halt  and  reverse  the  trend 
towards  species  extinction,  whatever 
the  cost.  See  Tennessee  Valley 
Authority  v.  Hill.  437  U.S.  153, 184 
(1978)  **  (ESA  prohibited  completion  of 
dam  which  would  eradicate  the 
endangered  snail  darter  fish).  Plaintiffs 
claim  that  the  duty  to  conserve  is 
enforceable  against  Federal  agencies. 
Carson-Truckee  Water  Conservancy 
DisL  V.  Clark,  741  F.2d  257,  261  (9th  Cir. 
1984).  cert,  denied.  470  U.S.  1083  (1965) 
(duty  to  conserve  endangered  species  is 
imposed  on  Secretary  of  Interior). 

Defendants  respond  that  the  agency 
has  broad  discretion  in  deciding  what 
conservation  methods  are  appropriate. 
The  duty  to  conserve  and  promote  is 


•«  Section  1531(c)(1)  states:  It  U*  *  'thepoNcy 
of  Congress  that  all  Federal  departments  and 
agencies  shall  setk  to  conserve  endangered  species 
and  threatened  species  and  shall  utilize  their 
authorities  in  the  furtherance  of  the  purpose  of  this 
chapter. 

Section  153e(a)(l)  sutes: 

The  Secretary  shall  review  other  programs 
administered  by  him  and  utilize  such  programs  in 
furtherance  of  the  purposes  of  this  chapter.  All  other 
Federal  agencies  shall,  in  consultation  with  and 
with  the  assistance  of  the  Secretary,  utilize  their 
authorities  In  furtherance  of  the  purposes  of  this 
chapter  by  carrying  out  programs  for  the 
conservation  of  endangered  species  and  threatened 
species  listed  pursuant  to  section  1533  of  this  title. 
(Emphasis  added). 

"  Superseded  by  statute,  Energy  and  Water 
Development  Appropriations  Act  of  1979,  Pub.  L 
OSes  93  Stat  437,  authorizing  impoundment  of  the 
Tellico  reservoir  not  withstanding  any  other  law. 
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directed  at  protecting  each  species  as  a 
whole,  not  individual  members. 
Defendants  assert  that  they  have  gone 
to  extraordinary  lengths  to  avoid  harm 
to  endangered  and  threatened  species. 
Each  of  the  Position  I>ocuments  and 
published  Notices  has  discussed  at 
length  the  defendants'  concern  for 
conservation.  Each  statement  has  also 
made  specific  proposals  to  eliminate 
jeopardy.  Defendants  emphasize  that 
the  March  1987  Notice  increased 
protection  for  endangered  species  to  a 
level  greater  than  existed  previously. 
Moreover,  defendants  assert  that  they 
are  working  cooperatively  with  state 
agencies  to  increase  the  population  of 
black-footed  ferrets,  and  have  recenUy 
reinitiated  consultation  with  the  FWS, 
regarding  possible  jeopardy  to  other 
species. 

Plaintiffs  have  brought  this  "failure  to 
conserve  and  promote"  claim  as  a 
general  procedural  challenge  against 
defendants'  actions.  In  reviewing  the 
actions  of  a  federal  agency  it  is  not  the 
court's  role  to  substitute  its  judgment  for 
the  agency's,  particularly  in  areas  which 
require  the  application  of  agency 
expertise.  See.  e.g..  Heckler  v.  Chancy. 
470  U.S.  at  831.  Courts  generally  should 
"defer  to  an  agency's  construction  of  a 
statute  it  is  charged  with  implementing 
and  to  the  procedures  it  adopts  for 
implementing  and  to  the  procedures  it 
adopts  for  implementing  that  statute." 
Id.  at  832  (citing  Vermont  Yankee 
Nuclear  Power  Corp.  v.  Natural 
Resources  Defense  Council.  Inc..  435 
U.S.  519  (1978)). 

Reasonable  people  could  disagree  as 
to  the.  proper  level  of  activities  required 
by  an  agency  under  the  ESA.  The  court 
will  not  substitute  its  iudgment  for  the 
agency's  in  deciding  as  a  general  matter 
that  the  totality  of  defendant's  actions^ 
taken  to  protect  threatened  and 
endangered  species  were  insufficient. 
This  does  not  preclude  the  court  from 
addressing  claims  alleging  specific 
violations  of  the  ESA  by  discreate  acts 
or  failures  to  act.  The  defendants' 
actions  as  a  whole,  however,  do  not 
constitute  an  arbitrary  and  capricious 
failiu-e  to  conserve  and  promote 
threatened  and  endangered  species. 

B.  I 

Plaintiffs  allege  that  defendants  did 
not  timely  reinitiate  Section  7 
consultations  with  the  FWS  in  response 
to  the  data  received  in  the  non-target  kill 
book.  They  argue  that  assessments  of 
"no  jeopardy"  were  assigned  to  bald 
eagles  and  peregrine  falcons  in  the 
FWS's  1979  biological  opinion  because 
there  was  no  evidlence  of  strychnine- 
induced  mortality.  EPA  Ex  No.  65.  at  6- 
7.  Evidence  of  such  deaths  from 


strychnine  was  provided  in  January  1967 
in  the  non-target  kill  book.  I^aintifb 
claim  therefore  that  defendants'  failure 
to  reinitiate  Section  7  consuitadons 
before  publishing  the  March  1987  Notice 
violated  EPA  Section  7. 16  U.S<£:. 
1636(a)(2). 

Defendants  respond  that  the  "no 
jeopardy"  determination  in  the  1979 
biological  opinion  was  an  informed 
judgment  based  upon  autopsy  evidence 
from  numerous  eajgles.  Strychnine  was 
not  implicated  as  the  cause  of  death  in 
any  instance.  Nor  was  there  evidence  of 
strychnine-induced  mortality  to 
peregrine  falcons.  Jeopardy  was 
assessed  for  other  species,  and 
appropriate  precautions  were  imposed. 
Defendants  further  argue  that  they  have 
now  reinitiated  Section  7  consultations 
with  the  FWS  in  response  to  the  non- 
target  kill  book  data  and  plaintiffs' 
failure  to  consult  claim  should  be 
dismissed.  They  also  argue  that  any 
challenge  directed  against  the  ongoing 
consultation  is  not  ripe  for  review  since 
the  FWS  has  not  yet  issued  a  biological 
opinion. 

Plaintiffs  reply  that  the  reinitiation  of 
formal  consultation  occurred  in 
September.  1967.  nine  months  after  the 
non-target  kill  book  data  was  received, 
and  after  defendants  filed  their 
administrative  record  in  this  action. 
They  characterize  the  new  consultation 
as  defendants'  attempt  to  "back  and  fill" 
the  administrative  record. 

The  ESA  does  not  specify  the  time 
within  which  an  agency  must  reinitiate 
consultation  and  the  agency  is  entitled 
to  deference  in  decisions  such  as  this. 
While  the  BSA  does  heighten  the 
agency's  duty  to  respond  when  jeopardy 
is  possible  to  an  endangered  species,  the 
delay  of  several  months  in  these 
circumstances  was  not  arbitrary  or 
carpricious.  Formal  consultations  are 
now  underway,  and  the  concerns  raised 
by  plaintiffs,  particularly  to  bald  eagles 
and  peregrine  falcons,  will  be 
addressed.  Review  would  be  premature 
and  the  outcome  of  the  ongoing 
consultations  is  uncertain.  Accordingly, 
defendants'  motion  for  smnmary 
judgment  on  count  3  should  be  granted. 
Plaintiffs'  claims  under  Sectitm  7  of  the 
ESA.  count  3  of  the  complaint  should  be 
dismissed. 


Plaintiffs  allege  that  the  continued 
registration  of  strychnine  for  above- 
ground  use  in  areas  inhabited  by 
endangered  and  threatened  species 
results  in  th«>  tnking  of  these  species  in 
violation  of  ESA  Section  9, 18  U.S.C. 
1538(a)(1)(B).  They  claim  that  the 
restrictions  imposed  by  the  ESA  are 
extremely  strict  and  cannot  be  violated 


by  any  person  or  entity,  including  a 
federal  agency,  even  to  obtain  a 
destrabie  result.  TVA  v.  Hill,  437  U.S. 
143;  Sierra  Club  v.  Marsh.  816  F.2d  at 
1385.  Plaintiffs  assert  that  courts  have 
litUe  discretion  in  enjoining  violatimis  of 
the  ESA  because  of  the  strong 
presumption  in  favor  of  preserving 
species.  They  also  argue  that  defendants 
violate  the  Act  by  not  obtaining 
"incidental  take"  statements  fi^m  the 
FWS  before  taking  protected  species. 

Defendants  respond  that  as  a  matter 
of  law  no  taking  occurs  when  an  agency 
registers  a  rodenticide  for  lawful  use  by 
private  persons.  They  argue  further  that 
continued  use  of  strychnine  as  currenUy 
registered  will  avoid  harm  rather  than 
cause  harm  to  endangered  species.  Any 
impermissible  use  which  results  in  death 
to  a  protected  species  will  be 
prosecuted,  and  a  warning  to  that  effect 
is  given  on  all  strychnine  products. 

The  protections  afforded  threatened 
or  endangered  species  by  section  9  of 
the  EPA  are  substantial  The  prohibition 
against  "taking"  is  broadly  defined  in 
the  statute.  16  U.S.C.  1532(19],  and 
expansively  construed.  See  Palila  v.     . 
Hawaii  Department  of  Land  and 
Natural  Resources,  639  F.2d  495,  497  (9th 
Cir.  1981).  A  violation  of  section  9  can 
be  attributed  to  Federal  agency  action 
(or  inaction)  even  when  the  agency  does 
not  directly  cause  the  harm.  .See,  e.g.. 
Sierra  Club  v.  Marsh,  816  F.2d  at  1385 
(Army  Corps  of  Engineers'  reliance  on 
state  to  implement  protective  measures 
did  not  relieve  Corps'  burden  to  avoid 
jeopardy  to  endangered  species  under 
ESA). 

In  both  the  EPA  administrative  record 
and  the  more  ample  record  now  before 
court  there  is  unrebutted  evidence  of 
strychnine  kills  among  endangered 
species  protected  by  the  ESA. 
Defendants  acknowledge  this  evidence, 
but  discount  it:  "[Ojnly  a  small, 
probably  insignificant  number  of 
endangered  species  have  died  from 
secondary  strychnine  poisoning.  There 
is  no  evidence  that  there  [sic] 
unfortunate  deaths  resulted  from  the 
agency  action  at  issue  in  this  case." 
Defendants'  Memorandum  in  Opposition 
to  Plaintiffs'  Motion  at  38.'"  Defendants 
also  argue  that  plaintiffs  cannot  show 
"either  that  (bald  eagle]  deaths  are- 
likely  under  the  carefully  controlled 
above-ground  strychnine  use  now  in 
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"  Defendants  do  not  dispute  the  accuracy  of  the 
non-target  kill  book  data.  Nor  have  they  submitted 
any  febutal  evidence  on  that  point  to  create  a 
genuine  dispute  as  to  that  data.  See  Celotex.  Corp. 
V.  Catrett.  477  U.S.  317  (ises)  (upon  motion  for 
sumanary  iudgment  responding  party  must  present 
affirmative  rebuttal  evidence  to  create  geni^e  isaue 
of  disputed  fact). 


effect  or  that  additional  incidents  are 
likely  to  occur  ia  the  future." 
Defendants'  Memoiandum  ia  SupiMul.  at 
59.  n.  5& 

The  strong  statutory  presumption  ia 
the  ESA  is  preservation  of  endangered 
species,  however,  even  when  the 
practical  cost  is  extraordinary.  See  e.g.. 
TVA  V.  HiH  437U.S.  153.  There  is  no 
level  of  threat  to  endangered  species 
that  can  be  deemed  "insignificaat" 
absent  an  incidental  take  statement.  See 
16  U.S.C.  1536(b)(4LJ. 

Defiendants  dte  no  scientific  evidence 
that  strychnine  ase  as  currently 
permitted  will  prevent  kills  such  as  have 
occurred  in  the  past.  Nothing  in  the 
record  indicates  the  safety  or  efficacy  of 
the  currently  registered  bait  system  as 
to  any  species  except  the  Wack -footed 
ferret,  liere  is  no  evidence  that  the 
ground  squirrel  study  required  by  P.D.  4 
was  ever  undertaken  to  determinie  the 
lowest  bait  concentration  needed  to 
provide  control.  See  P.D.  4  at  42.  With 
the  exception  of  one  FWS  study  limited 
exclusively  to  ferret  jeopardy,  the  last 
scientific  study  was  conducted  in  1979. 
The  biological  opinions,  incorporated  in 
P.D.  2/3  and  P.D.  4,  do  not  approve  the 
current  registration  program,  but  in  fact 
note  likely  jeopardy  to  numerous 
species  and  recommend  severe 
restrictions  on  strychnine  use.  On  these 
grounds,  the  1986  settlement  and  March 
1987  Notice  cause  an  illegal  and  ongoing 
taking  of  endangered  species. 

Moreover,  the  EPA  has  impIiciUy 
acknowledged  the  taking  of  endangered 
species  ia  its  September  16. 1987  request 
for  Section  7  consultations.  As  noted 
previously,  the  EPA  has  a  pending 
request  for  an  "incidental  take" 
statement  to  determine  the  lawful  level 
of  incidental  taking  which  may  result 
from  strychnine  registration.  Such 
"incidental  taking"  may  only  occur  after 
FWS  authorization.  16  U.S.C.  1536(b)(4) 
(1982).  The  strychnine  registrations 
currently  in  place  are  deficient  since 
they  may  cause  impermissible 
"hicidential  takings"  in  violation  of  the 
Act;  they  should  therefore  be  enjoined. 

VII 

Plaintiffs  seek  a  variety  of  declaratory 
and  injunctive  relief,  and  attorney's  fees. 
Their  claims  under  the  APA.  MBTA.  and 
BGEPA  all  allege  agency  procedural 
violations  under  5  U.S.C.  706. 
Declaratory  and  injunctive  relief  is 
available  for  such  violations,  but  any 
injunction  should  be  tailored  to  remedy 
the  precise  violation  by  the  agency. 

Plaintiffs  are  entitled  to  a  declaration 
that  defendants  violated  the  APA  by 
^dopting  the  March  1987  Notice  without 
adequate  explanation  and  supporting 
evidence.  The  appropriate  injimctive 


relief  in  this  instance  should  address  the 
specific  shortcomings  in  defendants' 
actions  while  retaining  those  portions  of 
the  current  legialxatioBS  which  enhance 
protectioa  ef  aadangefed  species. 
Plaintiffs  are  ako  cotitkd  to  a 
declaration  that  defendants'  current 
registrations  of  str3Fdmine  for  above- 
ground  use  Rsult  in  impermissibie 
taking  ef  birds  i»Y)tected  by  the  MBTA 
and  Ibe  BGEPA.  in  v»lation  of  5  U.S.C 
706.  Iniunctive  relief  is  appropriate  to 
enjoin  the  continuing  violations. 

Plaintiffs'  ESA  claims  are  distinct 
from  the  other  claims  in  that  the  ESA 
provides  for  citizen  suits,  and  the  court's 
jurisdiction  is  independent  of  the  APA. 
16  U.S.C.  1540(g).  A  variety  of  relief  is 
available  to  private  parties  who  sue  to 
vindicate  the  Act  inclui&ig  the 
declaratory  and  injunctive  relief  and 
attorney's  fees  sought  here.  When  an 
injunction  is  sought  under  the  ESA,  the 
traditional  balancing  of  equities  is 
abandoned  in  favor  of  an  almost 
absolute  presumption  in  favor  of  the 
endangered  species.  See  TVA  v.  Hill, 
437  U.S.  at  173.  Sierra  Club  v.  Marsh. 
816  F.2d  at  1383.  The  declaratory  and 
injunctive  relief  provided  here  under  the 
ESA  is  aimed  at  redressing  defendants' 
violations  of  Section  9  of  the  ESA. 

Order 

Accordingly,  based  on  the  above  and 
all  the  files,  records  and  proceedings 
here,  it  is  hereby  ordered  that 

1.  Defendants'  and  intervenor- 
defendant's  motion  to  dismiss  or  for 
sununary  judgment  on  counts  one,  four, 
five  and  seven  of  plaintiffs'  complaint  is 
denied. 

2.  Defendants'  and  intervenor- 
defendant's  motion  to  dismiss  count  six 
of  the  complaint  is  granted,  and  count 
six  is  dismissed  with  prejudice. 

3.  Plaintiffs"  motion  to  dismiss  count 
six  without  prejudice  is  denied. 

4.  Defendants'  and  intervenor- 
defendant's  motion  for  summary 
judgment  on  counts  two  and  three  is 
granted,  and  these  counts  are  dismissed. 

5.  Plaintiffs'  motion  for  summary 
judgment  on  counts  one,  four,  five  and 
seven  is  granted,  and  judgment  should 
be  entered  in  their  favor  on  these 
counts. 

6.  Plaintiffs  are  entiUed  to  declaratory 
relief,  and  it  is  therefore  hereby 
declared  and  adjudged  that: 

The  failure  of  the  Administrator  of  the 
EPA  to  implement  the  1983  Notice  of 
Intent  to  Cancel,  48  FR  48522  (1983)  and 
implementation  instead  of  the  March 
1987  Notice,  52  FR  6762  (1987)  without 
adequate  scientific  evidence  and  public 
explanation,  was  arbitary  and 
capricious  in  violation  of  5  U.S.C.  706.  It 
is  further  declared  and  adjudged  that: 


The  Administrator's  continaed 
registration  of  strychnine  for  above- 
ground  use  within  the  ranges  ef  birds 
protected  by  the  Migratory  lird  Treaty 
Act  (MBTA)  and  the  Bald  and  Golden 
Eagle  Protection  Act  (BGEPA)  results  in 
impermissible  taking  of  birds  protected 
by  these  Acts,  in  violation  of  5  U3.C. 
706.  h  is  further  declared  and  adjudged 
that:  I 

The  Administrator  is  in  contiiiuing 
violation  of  ESA.  section  9. 1538(a)(B)  by 
registering  for  above-groimd  use  for 
ground  squirrel,  prairie  dog  and  meadow 
mouse  control,  stiychnine  which  might 
be  used  within  an  area  also  inhabited  by 
any  dtreatened  or  endangered  species 
determined  to  be  likely  jeopardized  or 
which  has  suffered  a  stiychnine  kill 
documented  in  the  Boo-target  kill  book. 

The  Administrator  also  is  in 
continuing  violation  of  ESA  by 
permitting  strychnine  use  in  a  manner 
which  may  cause  the  incidental  taking 
of  an  endangered  or  threatened  species 
without  prior  authorization  of  the 
Secretary  of  the  Department  of  the 
Interior  as  provided  in  16  U.S.C. 
1536(b)(4). 

7.  Plaintiffs  are  entitled  to  injunctive 
relief  as  follows: 

A.  To  remedy  violations  of  the  APA. 
the  Administrator  of  the  EPA  and  his 
agents  shall  retain  the  March  1987 
Notice  insofar  as  it  prohibits  and 
restricts  strychnine  registrations.  They 
shall  also  temporarily  impose  the 
changes  in  registrations  proposed  by  the 
1983  Notice  of  Intent  to  Cancel  for  all 
registrations  for  ground  squirrel,  prairie 
dog  and  meadow  mouse  control  to  the 
extent  that  they  restrict  strychnine  use 
or  enhance  the  protection  to  endangered 
and  threatened  species.  This  shall 
include  the  cancellation  of  registrations 
for  prairie  dogs  and  meadow  mouse 
control.  The  Administrator  shall 
reexamine  the  registrations  for  prairie 
dog.  ground  squirrel  and  meadow  mouse 
control.  If  continued  strychnine  use  is 
proposed,  th^Administrator  or  his 
agents  must  make  findings  regarding  the 
adequate  geographic  area  needed  as  a 
buffer  between  endangered  or 
threatened  species  habitat  and  areas 
where  strychnine  use  will  be  permitted. 
Any  final  notice,  if  it  should  permit 
continued  above-ground  strychnine  use, 
shall  explain  how  jeopardy  will  be 
avoided  to  each  potentially  jeopardized 
species  noted  in  any  Position  Document. 
If  label  restrictions  are  relied  on  to 
decrease  potential  jeopardy,  the 
Administrator  and  his  agents  must 
provide  an  explanation  based  on 
reasonable  study  of  the  practical  value 
of  label  restrictions  to  prevent 
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strychnine  use  in  areas  or  by  methods 
not  permitted. 

The  temporary  restrictions  on 
registrations  shall  expire  when  the 
review  is  completed  and  a  notice  of 
determination  is  published. 

B.  To  remedy  violations  of  the  MBTA 
and  BGEPA,  the  Administrator  and  his 
agents  are  enjoined  from  continuing  the 
registrations  of  strychnine  for  above- 
ground  use  as  a  pesticide  or  rodenticide 
within  the  ranges  of  the  bald  eagle  and 
golden  eagle  unless  the  Administrator 
certifies  that  methods  by  which 
strychnine  might  be  applied  will  not 
cause  injury  or  death  to  any  bal^  or 
golden  eagle.  This  injunction  shall  not 
apply  to  any  taking  of  eagles  incidental 
to  strychnine  use,  authorized  by  the 
Secretary  of  the  Interior  pursuant  to  16 
U.S.C.  668a. 

The  Administrator  of  the  EPA  and  his 
agents  are  enjoined  from  continuing  the 
registrations  of  strychnine  for  above- 
groimd  use  as  a  pesticide  or  rodenticide 
in  a  manner  which  may  resuh  in  a  non- 
target  taking  of  the  following  migratory 
birds:  bald  eagle,  golden  eagle,  peregrine 
falcon,  California  condor,  blackbird, 
grack  blackbird,  redwing  blackbird, 
rusty  blackbird,  brewer  blackbird, 
bluebirds,  bluejay,  steller's  bluejay, 
cardinal,  coot,  cowbird,  mourning  dove, 
finch,  gold  finch,  house  finch,  purple 
finch,  black-back  gull,  glaucous  gull, 
herring  gull,  ringbilled  gull,  meadow 
lark,  magpie,  mallard  duck,  nuthatch, 
pigeon,  lark  sparrow,  green  towhee, 
wood  duck,  prairie  falcon,  gyrfalcon, 
hawks,  Swainsons  hawk,  marsh  hawk, 
redtailed  hawk,  roughlegged  hawk,  bam 
owl,  great  homed  owl,  snowy  owl. 
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gallinule,  Canada  goose,  junco,  kildeer. 
homed  lark. 

The  Administrator  may  register 
strychnine  for  above-ground  use  in  a 
manner  that  may  result  in  the  taking  of  a 
bird  protected  by  the  MBTA  only 
pursuant  to  a  permit  issued  according  to 
16  U.S.C.  Sec.  703.  and  50  CFR  Part  21. 

C.  To  remedy  violations  of  the  E8A, 
the  Administrator  of  the  EPA  and  his 
agents  are  enjoined  from  continuing  the 
registrations  for  strychnine  for  above- 
ground  use  within  the  range  of  the 
following  endangered  species:  Utah 
prairie  dog,  salt  marsh  harvest  mouse, 
masked  bobwhite,  Cape  Sable  sparrow, 
Puerto  Rican  plain  pigeon,  California 
condor,  San  Joaquin  kitfox,  grizzly  bear, 
Morro  Bay  kangaroo  rat,  red  wolf,  dusky 
seaside  sparrow,  Mississippi  sandhill 
crane,  Attwater's  prairie  chicken,  black- 
footed  ferret,  gray  wolf. 

The  Administrator  of  the  EPA  and  his 
agents  are  enjoined  from  continuing  the 
registrations  of  strychnine  within  the 
range  of  the  bald  eagle  and  peregrine 
falcon  until  the  ongoing  formal 
consultation  with  the  Fish  and  Wildlife 
Service  is  completed  and  a  formal  notice 
of  determination  is  issued  in  response. 
Thereafter,  registrations  for  use  in  these 
ranges  is  permitted  only  if  no  taking  liy 
strychnine  used  under  these 
registrations  will  occur,  and  the 
Administrator  explains  how  this  will  be 
prevented. 

The  Administrator  of  the  EPA  and  his 
agents  are  enjoined  fi'om  continuing  the 
registration  of  any  strychnine  product 
for  above-ground  use  until  the  Secretary 
assesses  the  resulting  likelihood  of  an 
incidental  taking  of  any  endangered  or 
threatened  species,  and  issues  an 


"incidental  take"  statement  permitting 
any  such  take  that  might  occtn*. 

The  Administrator  shall  publish  notice 
of  this  order  and  shall  notify  by  letter  all 
registrants  of  strychnine  for  above- 
ground  use  of  the  order.  The  notice  and 
letters  Bhall  advise  registrants  of  the 
injunctions  against  registrations  stated 
herein,  and  shall  advise  all  registrants  to 
comply  by  ceasing  the  strychnine  uses 
proscribed  herein. 

&  Plaintiffs  are  entitled  to  recover 
from  defendants  their  reasonable  costs 
and  attorney's  fees.  They  shall  comply 
with  Local  Rule  6  and  submit  their 
petition  for  costs  and  attorney's  fees  and 
a  memorandum  regarding  their 
entitlement  to  attorney's  fees  pursuant 
to  the  ESA,  16  U.S.C.  1540(g)(4);  and  the 
Equal  Access  to  Justice  Act,  28  U.S.C. 
2412(d). 

Let  Judgment  Be  Entered  Accordingly. 

Dated:  April  11. 1988. 
Diane  E.  Murphy, 
United  States  District  Judge. 

On  April  25, 1988,  the  Agency  filed  a 
motion  with  the  court  seeking 
clarification  of  the  Order  and  other 
relief.  If  there  should  be  changes  in  the 
order  as  a  result  of  that  motion, 
strychnine  registrants  will  be  so 
informed.  However,  at  this  time  the 
order  is  effective  and  compliance  is 
required. 

Dated:  May  12. 1988. 
Jonn  A.  Moore, 

Assistant  Administrator  for  Pesticides  and 

Toxic  Substances. 

[FR  Doc.  88-11445  Filed  5-24-^;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 


UrtMH)  Mass  Transportation 
Adminlatration 


49  CFR  Part  604 


[Docket  Na  sa-E) 
Cliarter  Service 


agency:  Urban  Mass  Transportatioti 
Administration  (UMTA),  DOT. 

ACTION:  Notice  of  Proposed  Rulemaking. 

summary:  In  this  Notice,  the  Urban 
Mass  Transportation  Administration 
(UMTA)  proposes  to  amend  its  Charter 
Service  Regulation  by  adding  an 
exception  to  the  general  prohibition  on 
using  UMTA-funded  equipment  and 
facilities  for  charter  service.  The 
proposed  exception  would  allow  the 
incidental  use  of  those  UTMA-funded 
capital  assets  in  direct  charter 
contracting  with  non-profit  social 
services  agencies  that  serve  elderly  and 
handicapped  persons  or  receive  funding 
under  certain  U.S.  Department  of  Health 
and  Human  Services  programs,  provided 
that  the  social  service  agency  that  the 
UMTA  recipient  contracts  with  is  either 
a  governmental  entity  or  an  organization 
exempt  from  taxation  under  Internal 
Revenue  Code  501(c)  (1),  (3),  (4).  or  (19). 

DATES:  Written  comments  should  be 
received  by  July  25. 1988.  The  dates  for 
the  public  hearings  will  be  published  in 
a  Notice  in  the  Federal  Register  as  soon 
as  they  are  available 


ADDRESSES:  Written  comments  should 
be  addressed  to:  U.S.  Department  of 
Transportation,  Urban  Mass 
Transportation  Administration,  Office  of 
the  Chief  Counsel.  Docket  No.  88-E,  400 
7th  Street  SW..  Room  9316.  Washington, 
DC  20590.  Comments  will  be  available 
for  review  by  the  public  at  this  address 
from  9:00  a.m.  and  5:00  p.m.,  Monday 
through  Friday.  Public  hearings  will  be 
held  in  the  following  cities:  Washington. 
DC,  Kansas  City,  Missouri,  San 
Francisco,  California,  and  Cincinnati, 
Ohio.  The  exact  locations  for  the  public 
hearings  will  be  published  in  a  Notice  in 
the  Federal  Register  as  soon  as  they  are 
available. 

FOR  FURTHER  INFORMATION  CONTACT: 
Theodore  A.  Mimter,  Acting  Chief 
Counsel,  UMTA.  Washington,  DC,  (202) 
366-4063,  or  Jeanmarie  Homan,  Regional 
Counsel,  UMTA  Region  VII.  6301 
Rockhill  Road.  Suite  100.  Kansas  City, 
Missouri  64131,  (816)  926-5053. 


SUPTLEMENTARY  INFORMATION: 

1.  Discussion 

A.  Background  .     < 

On  April  13. 1987  UMTA  promiUgated 
a  complete  revision  of  the  regulation 
that  governs  permissible  charter  service 
by  UMTA  recipients  (52  FR  11916,  49 
CFR  Part  604;  hereafter  the  "April  1987 
regulation").  In  implementing 
subsections  3(f)  and  12(c)(6)  of  the 
Urban  Mass  Transportation  Act  of  1964. 
as  amended  ("UMT  Act"),  (49  U.S.C. 
1602(f)  and  1608(c)(6)),  the  April  1987 
regulation  is  designed  to  ensure  that 
UMTA-funded  equipment  and  facilities 
are  used  to  meet  mass  transportation 
needs  as  intended  by  the  UMT  Act  and 
to  protect  the  private  charter  industry 
against  subsidized  and  unfair 
competition  by  Federally  assisted 
grantees.  Although  UMTA's  previous 
charter  regulation  (published  April  1, 
1976,  at  41  FR  14123]  sought  the  same 
objectives,  there  were  a  number  of 
significant  problems  with  the 
effectiveness  of  the  previous  regulation 
in  safeguarding  the  use  of  transit 
equipment  and  in  protecting  the  health 
of  the  private  charter  industry.  These  * 
problems  were  examined  at  length  in  the 
Notice  of  Proposed  Rulemaking  (NPRM) 
to  the  April  1987  regulation  (published 
March  6, 1986  at  51  FR  7892). 

The  current  rule  establishes  a  general 
prohibition  of  the  use  of  UMTA-mnded 
equipment  and  facilities  in  charter 
service  operations  but  permits  their 
incidental  use  where  no  private  charter 
operator  is  determined  to  be  willing  or 
able  to  provide  the  service,  or  where 
additional  equipment  or  equipment 
accessible  to  elderly  or  handicapped 
persons  is  needed  by  a  private  operator. 
Two  additional  exceptions  exist,  but 
only  by  petition  to  UMTA:  one  for 
hardship  situations  in  non-urbanized 
areas,  and  the  other  for  special  events. 
These  exceptions  were  developed  in 
consultation  with  the  public  and  private 
transit  industries  and  reHned  in 
response  to  comments  on  the  March 
1986  NPRM.  Rather  than  prohibit  all 
charter  service,  UMTA  crafted  these 
exceptions  to  allow  UMTA-fimded 
equipment  and  facilities  to  be  used  in 
charter  service  under  circumstances  and 
conditions  where  UMTA  found  such  use 
would  not  jeopardize  the  integrity  and 
purpose  of  the  regulation. 

In  the  March  1986  NPRM,  UMTA 
requested  comment  on  whether  the 
regulation  should  provide  any  additional 
exceptions  to  the  basic  prohibition  of 
charter  service  by  UMTA  recipients.  Of 
the  307  comments  received,  less  than  ten 
percent  commented  on  the  possible 
adverse  impact  of  the  rule  on  the  special 
needs  of  elderly,  handicapped,  and  other 
transportation  disadvantaged  persons. 


These  comments  expressed  concern,  but 
offered  no  factual  information  or 
guidance  in  developing  the  exception 
proposed  in  today's  NPRIy^ 

B.  Recent  Congressional  Actions 

1.  Proposed  Exception  for  Non-profit 
Social  Service  Agencies 

On  December  22, 1987  the  President 
signed  the  Department  of  Transportation 
and  Related  Agencies  Appropriations 
Act  1988  (Pub.  L  100-202. 101  Stat. 
1329).  In  a  report  accompanying  the 
appropriations  act,  conferees  from  the 
House  and  Senate  Committees  on 
Appropriations  advised  UMTA  to 
undertake  a  rulemaking  to  amend  the 
charter  service  regulation  to  "permit 
non-protit  social  service  agencies  with 
clear  needs  for'bffordable  and/or 
handicapped-accessible  equipment  to 
seek  bids  for  charter  services  from 
publicly  funded  operators."  (H.  Report 
100-498,  p.  H 12787  as  printed  in  (he 
Congressional  Record.  12/21/87).  This 
report  suggests  that  "[t]hese  non-profit 
agencies  *  *  *  be  limited  to  government 
entities  and  those  entities  subject  to 
sections  501(c)  1, 3, 5  [sic]  and  19  of  the 
Internal  Revenue  Code."  The  report 
recommends,  further,  that  "(i]n  such 
cases,  the  public  operator  *  *  *  be 
required  to  identify  to  the  chartering 
organizations  any  private  operator  that 
has  notified  it  of  its  willingness  and 
ability  to  provide  comparable  charter 
service."  UMTA  notes,  parenthetically, 
that  the  citation  in  the  Congressional 
Record  to  Internal  Revenue  Code 
501(c)(5)  was  a  misprint;  the  conferees 
intended  to  cite  section  501(c)(4)  of  the 
tax  code. 

The  language  in  H.  Report  100-498 
(hereafter  the  "Conference  Report") 
reflects  a  concern  shared  by  the 
Congress,  UMTA.  and  various  interested 
parties,  that  the  April  1987  regulation 
may  be  adversely  affecting  persons  who 
are  "transportation  disadvantaged" — 
that  is,  persons  of  limited  physical  or 
financial  means  who  depend  heavily  on 
publicly-subsidized  mass  transportation 
services  to  meet  their  needs  for  travel. 
Iif^  September  1987  hearing  before  the 
House  Conunittee  on  Appropriations. 
Subcommittee  on  Transportation, 
several  persons  testified  that  the 
regulation  is  causing  an  overall  loss  of 
charter  services  to  the  public,  especially 
for  handicapped,  elderly,  and  poor 
persons.  Proponents  of  the  April  1987 
regulation  opined,  however,  that  the 
regidation  is  too  new  to  assess;  that 
problems  are  limited  to  the  current 
transition  period,  which  has  not  been 
smooth  because  of  the  abuses  under  the 
previous  rule;  and  that  some  UMTA 


recipients  have  not  been  cooperative  in 
implementing  the  regulation. 

Eariier  last  year,  the  House 
Committee  on  /^propriations  suggested 
that  UMTA  amend  the  regulation  by 
adding  an  exception  to  allow  UMTA 
recipients  to  conb-act  directly  for  charter 
services  using  UMTA-funded  assets 
with  all  entities  exempt  from  teixation 
under  subsection  501(c)  of  the  Internal 
Revenue  Code  ("IRC":  Tide  26  of  the 
United  States  Code);  that  is.  all  private 
non-profit  organizations.  (H.  Rep.  100- 
202  at  107-8.)  Subsequentiy,  the  Senate 
Committee  on  Appropriations  expressed 
an  opinion  that  the  House  Committee 
recommendation  "would  be  unduly 
broad  and  difficult  to  administer."  (S. 
Rep.  100-198  at  102.)  The  Senate 
Committee  recommended  a  narrower 
exception  to  the  rule  to  "permit  non- 
profit social  service  agencies  with  clear 
needs  for  affordable  and/or  accessible 
equipment  to  seek  bids  for  charter 
services  bom  pubUcly  funded 
operators."  but  only  after  first  referring 
the  requestor  to  any  private  operator 
providing  comparable  charter  service. 

In  their  separate  reports,  the  House 
and  Senate  Appropriations  Committees 
both  stated  an  explicit  support  for  the 
basic  objectives  of  UMTA's  charter 
service  regulation:  to  ensure  that 
Federally-funded  facilities  and 
equipment  are  not  used  to  compete 
unfairly  with  private  charter  operators, 
and  to  ensure  that  Federal  mass 
transportation  financial  assistance  is 
not  diverted  for  purposes  that  do  not 
involve  mass  transportation. 

In  today's  NPRM.  UMTA  is  proposing 
an  amendment  to  its  charter  regulation 
that  is  designed  to  carry  out  the 
recommendations  in  the  report  by  the 
conferees  from  the  House  and  Senate 
Committees  on  Appropriations.  UMTA 
is  mindful,  specifically,  of  the 
Conference  Report  suggestion  that  an 
additional  exception  to  the  regulation  be 
devised  for  the  benefit  of  government 
entities,  and  organizations  exempt  itom 
taxation  under  subsections  501(c)  (1), 
(3).  (4).  or  (19)  of  the  Internal  Revenue 
Code.  And  UMTA  is  mindful, 
specifically,  of  the  Conference  Report 
su^estions  that  the  new  exception  be 
limited  to  instances  where  these 
government  entities  and  tax-exempt 
organizations  have  "clear  needs"  for 
"affordable  and/or  handicapped- 
accessible  equipment"  that  cannot  be 
met  through  comparable  service  by  an 
identifiable  private  operator. 

It  is  difficult,  however,  to  give  an 
exact  meaning  to  the  words  "clear 
needs."  as  suggested  in  the  Conference 
Report.  And  it  is  impractical  to  try  to 
predetermine  all  of  the  circumstances  in 
which  government  entities  and  tax- 


exempt  organizations  might  have  "clear 
needs"  for  charter  service.  Thus,  in 
today's  NPRM.  UMTA  is  proposing  an 
amendment  to  the  charter  regulation 
that  is  fashioned  not  for  the  benefit  of 
these  government  entities  and  tax- 
exempt  organizations  per  se  but  for  the 
benefit  of  the  individuals  that  these 
agencies  serve,  and  who  most  obviously 
might  benefit  from  such  an  exception  to 
the  regulation:  elderiy  and  handicapped 
persons,  and  persons  who,  because  of 
limited  income  or  financial  means,  are 
"transit  dependent"  or  "transportation 
disadvantaged." 

It  may  be  helpful,  at  this  point,  to 
examine  briefly  the  wide  variety  of 
organizations  that  fall  within  the  tax 
code  provisions  cited  in  the  Joint 
Committee's  Conference  Report. 

IRC  subsection  501(c)(1)  establishes 
an  exemption  from  taxation  for 
instrumentalities  of  the  United  States 
created  by  an  Act  of  Congress  and 
explicUy  so  exempted  by  their  enabling 
statutes.  UMTA  finds- tiiat  most  IRC 
subsection  501(c)(1)  organizations  are 
financial  institutions.  e.g..  Federal  Land 
Banks,  Federal  Reserve  Banks,  and 
Federal  Credit  Unions. 

The  organizations  exempt  frtim 
taxation  under  IRC  subsection  501(c)(3} 
are  entities  established  for  religious, 
charitable,  scientific,  literary,  and 
educational  purposes,  purposes  of 
testing  for  public  safety,  and  purposes  of 
fostering  amateur  sports  or  preventing 
cruelty  to  children  and  animals.  There 
are  more  than  one-quarter  million 
entities  qualified  under  subsection 
501(c)(3).  The  members  of  subsection 
501(c)(3)  religious  organizations,  alone, 
comprise  nearly  60%  of  the  population  of 
the  United  States.  Although 
contributions  to  subsection  501(c)(3) 
organizations  are  deductible  by 
individual  taxpayers  as  "charitable" 
contributions,  these  organizations  are 
not  all  charities  in  the  traditional 
meaning  of  that  term — relief  to  the  poor. 
Rather,  these  organizations  serve  a 
variety  of  public  needs  under  a  broader 
purpose  of  promoting  the  general 
welfare.  By  way  of  example,  private 
schools  and  universities,  the  Lions,  Elks, 
and  Kiwanis  Clubs,  the  Boy  Scouts  of 
America  and  the  Junior  Leagues  are  all 
subsection  501(c)(3)  organizations. 

IRC  subsection  501(c)(4)  provides  tax 
exempt  status  to  a  particular  class  of 
civic  leagues  and  organizations  that 
promote  social  welfare.  Primarily, 
subsection  501(c)(4)  encompasses 
organizations  that  would  qualify  for  tax 
exemption  imder  subsection  501(c)(3) 
except  that  they  devote  part  of  their 
activities  to  political  lobbying  efforts, 
which  are  prohibited  under  subsection 
501(c)(3).  Unlike  contributions  to 


subsection  501(c)(3)  organizations, 
contributions  by  individual  taxpayers  to 
subsection  501(c)(4)  organizations  are 
not  deductible  as  "charitable" 
contributions.  A  sampling  of 
organizations  qualifying  under  IRC 
subsection  501(c)(4)  includes  an 
organization  for  the  rehabilitation  of 
over-aged  unemployed  persons,  a 
garden  club  organized  for  the  purpose  of 
promoting  horticultural  subjects  and 
area  beautification,  a  "drag  strip" 
operation  that  helps  alleviate  lawless 
activities  by  juveniles  who  race  high- 
powered  automobiles  on  public  streets, 
an  organization  that  provides  facilities 
for  firearms  practice  and  instruction  to 
the  community  in  safe  handling  and 
proper  care  of  weapons,  and  an 
organization  that  represents  public 
interests  at  legislative  and 
administrative  hearings  on  tax  matters. 

IRC  subsection  501(c)(19)  establishes 
an  exemption  from  taxation  for 
Veterans'  organizations.  Subsection 
501(c)(19)  is  similar  to  subsection 
501(c)(4)  in  that  to  qualify  for  die 
exemption,  an  organization  must  have  a 
purpose  that  is  one  of  the  purposes 
explictiy  listed  as  grounds  for  the 
exemption,  and  the  list  of  those 
purposes  is  similar  to  the  list  of 
subsection  501(c)(4)  purposes.  See,  U.S. 
Department  of  Treasury  regulations, 
i  1.501(c)(19)-l.  Altiiough  these 
Veterans'  organizations  might  qualify 
for  exemption  from  taxation  under  other 
provisions  of  IRC  section  501  (c), 
subsection  501(c)(19)  was  enacted  to 
allow  a  special  tax  exemption  for 
insurance  payments  that  these 
organizations  make. 

In  looking  at  these  various 
organizations  collectively — that  is,  all 
organizations  that  enjoy  tax  exempt 
status  pursuant  to  IRC  subsections 
501(c)(1).  (3).  (4)  or  (19)— there  is  an 
obvious  commonality,  in  that  each  of 
these  organizations  serves  a  social 
purpose.  Each  of  these  organizations 
promotes  the  well-being  of  its 
community  and  society  at  large.  Aside, 
however,  from  this  shared  characteristic 
of  social  purpose,  these  organizations 
have  litUe  in  common.  Their  missions 
and  functions  range  from  the  very 
general  to  the  very  specific.  Their 
financial  resources  range  frgjp  the  very 
large  to  the  very  modest.  Their 
qualification  for  tax  exempt  status  under 
IRC  subsection  501(c)(1),  (3),  (4)  or  (19) 
does  not  depend  on  any  personal 
economic  needs  of  their  individual 
members,  nor,  necessarily,  on  the 
economic  needs  of  people  who  benefit 
from  these  organizations'  services.  Nor 
is  there  any  correlation  between  these 
organizations,  collectively,  and  their 
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needs  for  transportation  service  by 
charter  or  their  provision  of 
transportation  service  by  charter. 

Similar  to  the  lack  of  commonality 
among  these  non-profit,  social  service, 
tax  exempt  organizations,  there  is  a  lack 
of  commonality  among  "non-profit 
agencies"  that  are  "government 
entities,"  as  referenced  in  the 
Conference  Report.  The  missions, 
functions,  and  financial  characteristics 
of  "government  entities"  greatly  vary.  It 
is  impractical,  if  not  impossible,  to  try  to 
identify  government  entities  by  any 
common  characteristics  of  their 
constituencies.  Again,  there  is  no 
correlation  between  "government 
entities."  collectively,  and  their  needs 
for  transportation  service  by  charter  or 
their  provision  of  charter  transportation 
services. 

,  UMTA  notes,  specifically,  that  in 
many  localities  a  governmental  entity  of 
the  city  makes  the  transportation 
arrangements  for  that  city's  conventions 
business.  Obviously,  few  of  these 
passenger  trips  for  conventions  business 
would  transport  persons  who  are 
"transit  dependent"  or  "transportation 
disadvantaged."  The  April  1987 
regulation  is  designed  to  prevent  in 
particular,  the  use  of  UMTA-funded 
facilities  and  equipment  for  convention 
charters:  these  convention  charters  were 
a  widespread  abuse  of  UMTA-funded 
capital  assets  prior  to  the  April  1987 
regulation. 

LogiciaUy,  the  Conference  Report 
recommendation  of  an  exception  to 
UMTA's  charter  regulation  "to  penait 
non-profit  social  service  agencies  with 
clear  needs  for  affordable  and/or 
handicapped-accessible  equipment  to 
seek  bids  for  charter  services  &om 
publicly  funded  operators"  (emphasis 
added]  was  meant  to  be  limited  to  two 
types  of  circumstances:  (1) 
Circumstances  where  these  government 
entities  and  tax  exempt  organizations 
need  charter  service  that  may  be 
difficult  for  them,  or  their  constituencies, 
to  afford,  and  (2)  ciiotmstances  where 
these  govemmenf  entities  and  tax 
exempt  organizations  need 
transportation  equipment  that  is 
accessible  to  elderly  and  handicapped 
persons. 

The  problem  becomes:  what  standard 
does  UMTA  use  for  making 
determinations  of  "dear  needs'7  UKfTA 
is  concerned,  foremost,  that  such  a 
standard  be  easily  understood  and 
simple  to  administer.  UMTA  is 
concerned,  fiirther.  that  any  additional 
exception  to  its  charter  regulation  not 
abrogate  the  fundamental  purposes  of 
the  regulation:  to  ensm-e  that  Federally- 
fimded  facilities  and  equipment  are  not 
used  for  unfoir  competition  with  private 


charter  carriers,  and  to  ensure  that  any 
use  of  those  facilities  and  equipment  for 
a  purpose  other  than  providing  mass 
transportation  to  the  public  at  large  is 
an  incidental  use,  only. 

In  today's  NPRM,  UMTA  is  proposing 
an  exception  to  the  charter  regulation  in 
which  a  determination  of  "clear  needs" 
for  charter  service  would  focus  on  the 
actual  persons  who  might  benefit  from 
that  service — elderly  and  handicapped 
persons,  and  persons  who  might  not 
otherwise  be  able  to  afford  that  service. 
UMTA  believes  that  this  approach  is 
simpler,  and  fairer,  than  trying  to  make 
case-by-case  determinations  of  "clear 
needs"  for  charter  service  based  solely 
on  the  status  of  an  entity  as  a 
government  entity  or  a  tax  exempt  / 
organization.  Below,  UMTA  will  explain 
the  procedure  for  administering  this 
exception  to  the  charter  regulation. 

2.  Charter  Rights  Purchased  Before 
Enactment  of  the  UMT  Act 

In  addition  to  their  recommendations 
regarding  an  exception  to  the  charter 
regulation  in  instances  of  "clear  needs 
for  affordable  and/or  handicapped- 
accessible"  charter  service,  the 
conferees  from  the  House  and  Senate 
Conmiittees  on  Appropriations 
recommended  in  their  Conference 
Report  that  an  "exemption"  from  the 
regulation  "be  provided  to  those  public 
transit  authorities  which  purchased 
charter  rights  entirely  with  non-federal 
funds  prior  to  enactment  of  the  Urban 
Mass  Transportation  Act  of  1964." 

The  wording  of  this  recommendation 
is  somewhat  ambiguous.  UMTA 
presumes,  however,  that  what  the 
conferees  are  suggesting  is  a  blanket 
"grandfather"  exemption;  that  is,  that 
any  UMTA  recipient  that  purchased 
charter  rights  from  another  carrier, 
public  or  private,  prior  to  1964.  be 
entirely  exempted  from  the  requirements 
of  the  49  CFR  Part  604  charter 
regulations,  regardless  of  that  recipient's 
ongoing  use  of  Federally-funded  mass 
transportation  facilities  and  equipment 
for  purposes  other  than  mass 
transportation  operations. 

UMTA  is  not  proposing  such  a  blanket 
exemption  in  today's  NI^M.  because.  In 
UMTA's  view,  such  an  exen4)tion  woidd 
contravene  the  express  directives  of  the 
UMT  Act.  All  public  bodies  that  receive 
financial  assistance  for  their  "mass 
transportation"  operations>  facilities, 
and  equipment,  under  any  of  the 
authorities  of  the  UMT  Act,  are  bound 
by  the  definition  of  "mass 
transportation'^  established  by 
subsection  12(c4^1  of  the  UMT  Ad: 
subsection  12[(4f&l  defines  "mass 
transportation"  to  exclude  cbart»' 


service,  sightseeing  service,  and  school 
buses.  Further.  UMTT  Act  section  3(f) 
requires  all  applicants  for  financial 
assistance  for  the  purchase  or  operation 
of  buses  to  enter  into  an  agreement  with 
the  Secretary  of  Transportation.'  to 
govern  the  recipient's  intercity  charter 
bus  operations,  wdiich  establishes  "fair 
and  equitable  arrangements"  to  ensure 
that  wiUing  and  tible  private  charter  bus 
operators  are  not  forcKilosed  from  the 
intercity  (barter  markets  by  the 
recipient's  operations.  (The  Secretary's 
authority  is  delegated  to  the  Urban 
Mass  Transportation  Administrator 
pursuant  to  49  CFR  1.51.)  In  UMTA's 
view,  the  exemption  that  the  Conference 
Report  is  apparently  proposing  cannot 
be  accomplished  without  amending  the 
provisions  of  UMT  Act  sections  3(0  and    t 
12(c)(e),  which,  of  course,  only  the 
Congress  is  empowered  to  consider.* 

Further,  such  a  blanket  exemption 
would  be  inconsistent  with  the 
protections  for  private  enterprise 
established  by  sections  3(e)  and  8(e)  of   - 
tiie  UMT  Act.  Section  3(e)  prohibits 
Federal  financial  assistance  under  the 
UMT  Act  to  any  State  or  local  public 
authority  for  operating  mass 
transportation  facilities  or  equipment 
"in  competition  with,  or  supplementary 
to"  services  provided  by  an  "existing 
mass  transportation  company,"  unless 
the  Secretary  (UMTA)  finds,  among 
other  matters,  that  (1)  "such  assistance 
is  essential"  to  the  recipient's  local 
program  of  projects,  and  (2)  that  the 
recipient's  local  program  provides  "to 
the  maximum  extent  feasible"  for 
participation  by  private  mass 
transportation  companies.  Section  8(e) 
requires  that  the  recipient's  plans  and 
programs  "encourage  to  the  maximum 
extent  feasible  the  participation  of 
private  enterprise."  In  enacting  these 
directives,  the  Congress  was  clearly 
concerned  that  subsidies  under  the  UMT 
Act  not  be  used  to  injure  the  economic 
health  of  private  carriers.  There  are,  of 
course,  many  private  carriers  that 
conduct  both  mass  transportation  and 
charter  operations;  there  can  be  no 
question  but  that  the  economic  health  of 
these  carriers  could  be  injured  by  such 
an  exemption  for  certain  UMTA 
recipients  as  the  Conference  Report 
suggests. 

It  should  be  noted,  here,  that  a 
recipient's  purchase  of  charter  rights  has 
never  been  an  item  eligible  for  Federal 
assistance  in  the  history  of  the  programs 
under  the  Urbaa  Mass  Transptntation 
Act.  Thus,  in  UMTA's  view,  there  is  no 
purpose  to  be  served  ia  attceqiting  to 
make  a  distinction  among  UKCTA 
recipients  on  the  basis  of  whether  a 
recipient  purchased  charter  rights 


before,  or  sometime  after,  the  enactment 
of  the  UMT  Act  in  1964.  It  is  the  receipt 
of  financial  assistance  under  the  UMT 
Act,  alone,  lliat^r^ggers  a  recipient's 
obligation  to  comply  with  all  of  the 
requirements  of  the  UMT  Act,  including 
the  basic  prohibition  of  using  UMTA- 
funded  capital  assets  for  charter 
operations. 

Ujmust  be  emphasized,  however,  that 
all  UMTA  recipients  are  free,  as  they 
have  been  thnnighbut  the  history  of  the 
UMT  Act  programs,  to  engage  in  charter 
bus  activities  that  do  not  bivolve 
equipment  and  facilities  receiving 
Federal  financial  assistance  under  the 
UMT  Act;  the  49  CFR  Part  604 
regulations  do  not  apply  to  any 
recipient's  charter  bus  operations  that 
are  entirely  locally  funded  and  separate 
and  distinct  from  that  recipient's 
Federally-fimded  operations. 

UMTA  invites  comment  on  whether 
recipients  that  purchased  charter  rights 
prior  to  the  enactinent  of  the  UMT  Act 
should  receive  special  treatment  under 
the  charter  regulation. 

3.  Suggested  Exception  based  on  Vehicle 
Characteristics 

The  conferees  from  the  House  and 
Senate  Committees  on  Appropriations 
further  recommended,  in  their 
Conference  Report,  that  UMTA  continue 
to  explore  "the  issue  of  whether  public 
fransit  authorities  tiiat  offer  only 
standard  transit  buses  for  charter 
services  should  be  permitt.ed  to  compete 
against  private  operators." 

Both  UMTA  and  the  Congress  have 
received  criticisms  of  the  April  1987 
regulation  from  persons  contending  that 
the  rule  is  too  stringent  for  recipients, 
inasmuch  as  recipients'  UMTA-funded 
transit  vehicles  do  not  and  caimot 
compete  with  private  charter  vehicles 
that  provide  more  passenger  comforts; 
e.g..  larger  and  softer  seats,  restrooms, 
and  reading  lights.  Arguably,  with  their 
atandard  transit  coaches,  UMTA 
recipients  serve  only  the  short,  "local" 
trips  which  private  operators  do  not 
want.  Arguably,  UMTA  recipients 
cannot  and  do  not  want  to  compete  with 
private  carriers  for  longer  trips,  where 
the  comfort  of  "over  the  road"  private 
coaches  is  more  important  to 
passengers. 

As  suggested  by  the  Conference 
Report.  UMTA  intends,  in  the  near 
future,  to  make  a  study  of  recipients' 
charter  services  prior  to  the 
promulgation  of  the  April  1987 
regulation  to  determine  whether  thera  is 
any  identifiable  pattern  of  service  based 
on  vehicle  comforts  and  amenities,  trip 
lengths,  and  trip  durations. 

UMTA  asks  commenters  to.sub.niit 
data  on  this  matter.  Are  standard  transit 


coaches  and  "Vjver  the  road"  vehicles  in 
direct  competition  for  the  same  dtarter 
maricets?  As  a  practical  matter,  have 
UMTA  recipients  and  private  tiiarter   - 
operators  already  divided  die  markets 
among  thnnselves.  based  on  length, 
duration,  and  amenities  offered?  Are 
private  operators  seriously  interested  in 
providing  short  "local"  trips?  Do  UMTA 
recipients  compete  for  "over  the  road" 
charter  services?  Would  an  exception  to 
the  regulation  for  standard  ti-ansit 
coaches  significanUy  infringe  on  the 
private  charter  operatora'  markets? 
Would  such  an  exception  tend  to 
foreclose  opportunities  for  private 
intercity  charter  operators?  Would  poor, 
elderly,  and  handicapped  persons  be  the 
exclusive  or  at  least  major  beneficiaries 
of  a  charter  exception  for  hard  seat 
transit  coaches? 

II.  The  Proposed  Amendment 

A.  Summary  of  the  Proposed  Exception 

In  today's  NPRM.  UMTA  proposes  an 
amendment  to  the  charter  service 
regulation  that  would  allow  UMTA 
recipients  using  UMTA-funded 
equipment  and  facilities  to  provide 
charter  service  directly  to  government 
entities  and  organizations  exempt  from 
taxation  under  subsections  501(c)(1),  (3), 
(4)  or  (19)  of  the  Internal  Revenue  Code 
in  either  of  two  bistances;  an  instance  in 
which  that  entity  or  organization  is 
contracting  for  transportation  for  groups 
of  elderly  or  handicapped  people,  or  an 
instance  in  which  that  entity  or 
organization  is  receiving  funding  under 
certain  Federal  benefit  programs  and  the 
requested  charter  trip  will  be  consistent 
with  that  entity's  or  organization's 
functions  and  purposes. 

The  first  necessary  step  in  framing 
this  proposed  exception  to  the 
regulation  is  to  identify  the  persons 
contemplated  by  the  Conference  Report 
reconmiendation — persons  having  "clear 
needs  for  affordable  and/or 
handicapped-accessible  equipment." 
The  next  step  is  to  define  these  persons 
in  terms  and  references  that  are  familiar 
to  UMTA  recipients  and  the  transit 
industries,  and  readily  adaptable  to  the 
charter  regulation.  The  following  step  is 
to  establish  a  procedure  whereby 
UMTA,  and  UMTA  recipienU,  can 
easily  administer  this  exception  to  the 
regulation  in  die  appropriate  instances. 

1.  Elderly  and  Handicapped  Persons 
Plainly,  elderly  and  handicapped 
persons  have  "clear  needs  for  affordable 
and/or  handicapped-accessible 
equipment."  Indeed,  there  is  ample 
precedent  in  various  programs  under  the 
UMT  Act  for  addressing  the  special 
needs4)f  elderiy  and  handicapped     - 


persons;  the  fimding  authorities  of  UMT 
Act  section  16  and  Uie  "half-fare" 
provisions  of  UMT  Act  subsections  5(m) 
and  9(eM3MD)  reflect  the  judgment  of  the 
Congress  that  elderiy  and  handicapped 
persons  are  often  disadvantaged  in  their 
access  to  transportation,  either 
physically,  or  economically,  or  both. 
Thus,  in  today's  NPRM.  UMTA  is 
proposing  an  amendment  to  the  April 
1987  regulation  that  is  meant  to  help 
elderly  and  handicapped  persons  obtain 
the  charter  services  they  need. 

UMTA  recognizes,  certainly,  that 
there  are  elderly  persons  who 
individually  may  be  neither  physically 
nor  economically  disadvantaged  in  their 
access  to  charter  transportation.  UMTA 
believes  it  appropriate,  nonetheless,  to 
deem  elderly  persons  as  a  per  se  class  in 
framing  this  exception  to  the  charter 
regulation.  Census  statistics  reflect  that 
75  percent  of  all  individuals  aged  65  or 
older  fall  within  the  bottom  third  of 
national  income  levels.  When  compared 
to  other  age  groups,  moreover,  elderly 
individuals  have  the  lowest  median 
income.  Because  charter  service  is  by 
definition  "group"  service,  see.  49  CFR 
604.5(e),  UMTA  believes  it  is  consistent 
with  die  intent  of  Congress,  and  the 
available  evidence,  to  target  elderly 
persons  as  groups  of  people,  without 
regard  for  the  physical  or  economic 
characteristics  of  individual  members  of 
those  groups.  UMTA  notes,  also,  tiiat  the 
Internal  Revenue  Service  recognizes  die 
elderiy  as  a  charitable  class  perse  and 
grants  charitable  status  to  organizations 
serving  the  needs  of  elderly  persons. 
See.  Rev.  Rul.  77-246, 1977-2C.B.190. 

UMTA  proposes,  in  today's  NPRM. 
that  UMTA  recipients  apply  the  same 
definitions  of  "elderly"  and 
"handicapped"  in  this  exception  to  the 
charter  regulation  that  they  apply  for 
eligibility  for  the  UMT  Act  half-fare 
provisions.  (UMTA  provides  guidance  to 
recipients  on  the  definition  of  "elderiy" 
and  "handicapped"  persons  in  UMTA 
Circular  9060.1,  pp,  IX-2.  3  (April  20. 
1978)). 

UMTA  also  asks  for  comment  from 
recipients,  private  charter  operators, 
and  the  handicapped  community, 
especially,  on  their  experience  under  the 
current  exception  to  the  charter 
regulation  meant  for  the  benefit  of 
handicapped  persons.  49  CFR  604.9(b)(2) 
allows  recipients  to  lease  accessible 
UMTA-funded  facilities  and  equipment 
to  private  operators  without  regard  to 
the  number  of  other  vehicles  available 
to  the  private  operator.  UMTA  questions 
how  well  this  exception  is  working.  In 
testimony  before  the  House 
Subcommittee  on  Transportation  a 
representative  of  an  organization 
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providing  services  to  handicapped 
persons  complained  that  the  local 
UMTA  recipient  would  not  lease  its 
accessible  equipment.  Is  this  an  isolated 
incident?  UMTA  asks  commenters  to 
provide  data  on  the  frequency  of 
requests  for  and  the  leasing  of 
equipment  accessible  to  handicapped 
persons. 

2.  Economically  Disadvantaged  Persons 

In  addition  to  elderfy  and 
handicapped  persons,  there  are  persons 
having  "clear  needs  for  affordable" 
charter  service  who  are  not  so  easy  to 
identify  or  to  define  by  regulation — 
persoos  who  are  "transit  dependent,"  or 
"transportation  disadvantaged,**  by 
reason  of  income  or  economic  means. 
UMTA  draws  an  assumption,  from 
various  reactions  to  the  April  1987 
regulation,  that  there  may  be  many  sncfa 
persons  of  Kmited  income  or  finances 
who  need  charter  service  but  who 
cannot  afford  charter  service  in  the  open 
market,  and  whose  needs  will  not  be 
met  absent  the  services  of  an  UMTA 
recipient 

The  terms  "transit  dependent"  or         ' 
"transportation  disadvantaged"  are  not 
capable  of  an  exact  and  objective 
apphcation.  For  this  reason,  UMTA  is 
not  proposing  an  amendment  to  the 
regulation  that  would  depend  on 
defmitians  that  wonld  be  troublesome 
for  UMTA  recipients  to  implement  We 
note,  in  this  regard,  the  de^nition  set 
forth  in  Chapter  427  of  the  Florida 
statale: 

Transportation  Disadvantaged  means  those 
individuals  who  becatwe  of  phjrsicat  or 
mental  disability,  income  status,  or  age  are 
unable  to  transport  themselves  or  to  purchase 
tran<portatian  and  are.  therefore,  dependoit 
upon  others  to  obtain  access  to  health  care, 
employment,  educatioa  shopping  social 
activities,  or  other  life-sustaining  activities. 
(F.S.A.  section  427.011. 1988). 

While  the  Florida  statnte  is  an 
excellent  definition  of  transportation 
disadvantaged  individuals,  the  complex 
tests  and  subjective  criteria  in  this 
statute  would  be  functionally 
inappropriate  in  the  context  of  an 
exception  to  the  UMTA  charter 
regulation.  A  determination  of  low- 
income  requires  economic  guidelines 
and  "means  tests."  UMTA  believes  that 
this  would  put  an  unconscionable 
burden  on  UMTA  recipients  which  could 
not  be  administered  without  threat  to 
the  privacy  rights  of  the  individuals 
concerned. 

Instead.  UMTA  proposes  to  target 
low-income  persons  having  "clear  needs 
for  affordable"  charter  service  through 
their  affiliations  with  other  persons  of 
like  circumstances.  Specifically,  UMTA 
proposes,  in  today's  NPRM,  to  establish 


an  exception  to  the  charter  regalation 
for  the  benefit  of  groaps  of  persons  who 
are  transit  dependent  or  transportation 
disadvantaged  and  who  are 
partidpatiog  in  charter  trips  arranged  by 
a  govnnraent  entity  or  tax-exempt 
organization  that  receives  funding 
assistance  frooi  certaui  public  welfare 
programs  administered  by  the  U.S. 
Department  of  Health  and  Human 
Services  (USDHHS).  Although,  in  some 
instances,  this  proposed  exception  to  the 
regulation  might  dupHcate  the  proposed 
exception  for  elderly  and  bancUcapped 
persons,  the  main  thrust  of  this 
exception  should  reach  transit 
dependent  and  transportatioo 
disadvantaged  persons  who  are  neither 
elderly  aor  handicapped 

This  approach  that  UMTA  is 
proposing — targeting  persons  "having 
clear  needs  for  affordable"  charter 
transportation  by  their  affiliaticms  in 
groups  receiving  assistaice  ihrough 
USDHHS  programs — is  similar  to  an 
approach  for  identifying  persons  with 
special  needs  for  transportation  outBned 
by  the  American  PubKc  Welfare 
Association  (APWA)  in  a  report  entitled 
"Strategies  to  Improve  Specialized 
Transportation"  (September  1983).  The 
APWA  observes  that  the  identification 
and  definition  of  special  tranaportation 
user  populations  is  a  major  proUeoi 
confironting  transit  deosion-makers.  In 
attempting  to  target  these  popolatians, 
the  APWA  finds  it  osefoL  anu^  odMr 
methods.  Id  look  to  hirnian  service 
programs  that  provide  transportation 
services  to  their  dimta.  Canccptnal^. 
this  approach  appeab  to  UMTA  for 
three  reasons:  (1)  It  caDs  oa  the 
participation  of  human  senrica 
organizations  that  are  experienced  in 
arranging  transportatioB  for  persons 
who  are  ecaoooncafiy  disadvantiged; 
(2)  it  identifies  persons  "having  dear 
needs  for  affwdable"  transportatiaB  in 
ways  that  are  simple  and  fonctional 
when  applied  to  transit  operations;  and 
(3]  it  comports,  logically,  with  the 
principle  that  charter  service  is 
"transportation  *  *  *  of  a  groop  of 
persona  *  *  *  poisaant  to  a  oommoo 
purpose*  V*." 49 CTR 604.5(e). 

Under  the  amendment  proposed 
today,  an  UMTA  recipient  may  enter 
into  a  direct  charter  service  contract 
with  a  social  service  agency  diat  is 
either  a  government  entity  or  an 
organization  exempt  from  taxation 
under  IRC  subsection  5(n(c)(l),  (3),  (4J  or 
(19),  and  which  directly  or  incfowdy 
administers  one  of  the  USDHHS 
programs  that  provide  funding  for 
transportation  services.  These  USDHHS 
programs  are  listed  in  Appendix  A  of 
this  NPRM  In  f»roposing  to  Umit  these 
eligible  agencies  to  those  that 


administer  the  listed  USDHHS 
programs,  UMTA  is  making  what  it 
believes  is  a  logical  asauiiiptimi;  that  the 
Congress,  in  creating  these  U9XffIS 
programs,  has  targeted  dn  persms  m 
our  society  who  have  clear  needs  fw 
Federal  welfore  benefits,  inclnding 
needs  for  affordable  charter 
transportation.  Is  this  a  valid 
assumption?  And  is  it  appropriate  to 
limit  the  eligibility  of  these aodal 
service  agencies  to  those  that  admiidster 
the  Hsted  USIWHS  programs? 

UMTA  notes  that,  br  the  most  part, 
the  USDHHS  programs  take  the  form  of 
block  grants  to  the  States,  where  the 
administration  of  these  grants  vary 
greatly.  Abo,  the  names  of  these 
programs,  as  administered  by  the  States, 
vary  somewhat  &om  State  to  State. 
Appendix  A,  as  proposed,  lists  only  the 
titles  of  the  FedOTal  programs.  UMTA 
spetufically  requests  comment  on 
whether  tte  list  is  dear  and  adequate 
and  whether  programs  have  been 
inadvertently  excluded. 

B.  Procedures  and  Monitoring 

Under  the  amendment  proposed 
today,  UMTA  recipients  could  provide 
these  charter  services  without  UMTA's 
prior  concurrence  or  approwaL  In 
contrast  to  the  exceptions  to  the  April 
1987  regidation  for  hardship  in  non- 
urbanized  areas  and  for  special  events, 
a  petition  procesa  would  not  be 
required.  The  proposed  amendment 
would  require,  however,  that  the 
government  entity  or  tax-exempt 
organization  which  is  contracting  for 
charter  service  submit  a  certificatioa  to 
the  UMTA  recipient  that  the  entity  or 
organization,  and  the  specific  charter 
trip  in  question,  meel  the  conditions  of 
this  exception  to  the  UMTA  charter 
regulation. 

To  minimiap  the  borden  of  diis 
certification  procesa.  UMTA  ia  providing 
the  necessary  wording  for  these 
certificaticMis  in  the  text  of  the  proposed 
amendment  48  CFB  e0C9(bN5)  (i)  and 
(ii).  Subparagraph  (i)  sets  bwA  the 
necessary  wording  to  inwoke  the 
exception  for  charter  service  to  elderly 
and  handicapped  peisoos. 
Subparagrai:^  (ii)  sets  forth  (he 
necessary  wording  to  invoke  the 
exception  for  charter  service  in 
administering  a  USDHHS  pro-am. 

The  appro|»iate  certification  must  be 
submitted  by  the  contracting  agency 
before  an  uMtA  recipient  coald  piuwide 
the  charter  service.  UMTA  would  not 
expect  recipients  to  look  behind  a 
certification  tmless  they  have  reason  to 
believe  that  the  certification  is  false. 

There  are  four  elements  to  each 
certification.  First,  the  contracting 


agency  hi  both  certifications  must 
certify  that  it  is  a  government  entity  or 
has  tax  exempt  status  under  subsection 
501(c)  (1).  (3).  (4)  or  (19)  of  the  Internal 
Revenue  Code.  It  should  be  noted  that 
under  these  IRC  provisions,  eligible 
"organizations"  include  unincorporated 
associations,  corporations,  trusts, 
community  chests,  foundations  and 
funds. 

The  second  element  of  each 
certification  is  the  element  which 
distinguishes  the  certifications.  The 
exception  for  elderly  and  handicapped 
persons  requires  the  contracting  agency 
to  certify  that  more  than  50  percent  of 
the  charter  trip  passengers  will  be 
elderly  persons  or  that  there  will  be  a 
significant  number  of  handicapped 
persons  as  passengers  on  the  trip. 
UMTA  has  not  attempted  to  define  what 
constitutes  a  "significant  number"  or  to 
assign  a  percentage  figure  to  trips  for  the 
handicapped  persons  because  UMTA 
recognizes  that  handicapped  persons 
frequently  travel  with  attendants  and 
sponsors.  The  term  "significant  number" 
is  simply  meant  to  ensure  that  the 
charter  trip  be  primarily  for  the  benefit 
of  handicapped  persons. 

For  the  exception  linked  to  USDHHS 
programs,  the  second  element  of  the 
certification  requires  the  contracting 
agency  simply  to  certify  that  it  is  a 
recipient  of  funds  imder  one  or  more  of 
the  programs  listed  in  Appendix  A  to 
today's  NPRM.  We  note,  again,  that  all 
of  these  programs  provide 
transportation  funding  and  are 
administered  by  the  U.S.  Department  of 
Health  and  Human  Services,  which 
either  distributes  the  funding  directly  to 
local  agencies  or  indirectly  through  the 
states. 

In  the  third  element  of  each 
certification,  the  social  service  agency 
that  is  contracting  for  a  charter  trip 
attests  that  the  trip  will  be  consistent 
with  that  agency's  governmental 
functions  and  purposes  or  the  functions 
and  purposes  for  which  that  agency 
receives  its  tax  exemptions  or  its 
USDHHS  benefits. 

For  example,  a  local  Head  Start 
agency  could  contract  with  an  UMTA 
recipient  for  a  charter  trip  to  take 
program  participants  to  the  local  zoo; 
such  would  be  a  function  in  accordance 
with  the  nussions  of  the  Head  Start 
program.  It  would  be  impermissible, 
however,  for  that  same  Head  Start 
agency  to  contract  with  an  UMTA 
recipient  for  a  charter  trip  to  carry  an 
adult  social  club  to  a  National  Football 
League  game. 

The  fourth  element  in  each 
certification  requires  the  social  service 
agency  that  is  contracting  for  a  charter 
trip  to  assure  the  UMTA  recipient  that 


the  recipient's  Federally-funded 
equipment  and  facilities  will  not  be  used 
for  a  charter  trip  that  is  organized  or 
operated  in  a  manner  that  discriminates 
against  any  person  on  the  basis  of  race, 
color,  religion,  sex,  national  origin,  or 
handicap. 

Under  the  terms  and  conditions  of 
UMTA  grant  agreements.  UMTA 
recipients  are  required  to  assure 
compliance  with  Title  VI  of  the  Civil 
Rights  Act  of  1964,  the  anti- 
discrimination provisions  of  the  UMT 
Act,  and  49  CFR  Part  27  in  all  activities 
and  projects  fimded  under  those 
agreements,  including  the  use  of  UMTA- 
funded  facilities  and  equipment  It 
would  be  illegal,  for  example,  for  a 
government  entity  or  tax-exempt 
organization  to  lease  an  UMTA-funded 
bus  or  van  for  a  charter  trip  that 
discriminated  against  passengers  based 
on  race  or  religion.  The  anti- 
discrimination provision  in  the 
certifications  in  today's  NPRM  are 
intended  to  support  this  necessary 
assurance  of  civil  rights  compliance  by 
UMTA  recipients.  UMTA  asks  for 
comment  on  whether  these  certifications 
are  adequate  for  this  purpose.  UMTA 
notes,  also,  that  by  reason  of  their  tax- 
exempt  status,  social  service  agencies 
have  a  duty  not  to  engage  in 
discriminatory  activities,  based  on  the 
principle  that  tax  benefits  are  not 
applicable  to  actions  that  are  illegal  or 
contrary  to  public  policy. 

Although  the  only  procedural 
requirement  to  providing  charter 
services  within  the  proposed  exception 
is  the  certification  requirement,  this 
exception,  like  all  other  exceptions  to 
the  charter  regulation,  must  be  limited  to 
the  incidental  use  of  UMTA-funded 
equipment  and  facilities.  Also,  as  with 
each  of  the  other  exceptions  to  the 
regulation.  UMTA  recipients  should  not 
operate  these  charter  services  in  direct 
competition  with  the  private  charter 
operators.  Accordingly.  UMTA  expects 
that  a  recipient  would  not  accept  a 
request  to  provide  charter  service  imder 
this  exception  when  it  knows  that  a 
private  operator  is  available  to  provide 
comparable  service.  While  it  is 
anticipated  that  UMTA  recipients  would 
not  use  this  exception  to  imfairly 
compete  with  private  charter  operators 
or  to  violate  the  incidental  use 
restrictions.  UMTA  believes  that  abuses 
can  be  effectively  monitored  through  the 
complaint  process  and  through  the 
triennial  review  process.  UMTA 
specifically  requests  comments  on 
whether  this  hands-off  approach  is 
realistic.  For  example,  should  UMTA 
require  a  petition  process  similar  to  the 
hardship  exceptions  in  non-urbanized 
areas?  Should  UMTA  require  the 


recipient  to  obtain  evidence  beyond  the 
certification  horn  those  contracting  for 
service  under  this  exception?  Should 
UMTA  require  recipients  to  provide  a 
list  of  willing  and  able  private  charter 
operators  to  an  entity  contracting  under 
this  exception  and  require  the  entity  to 
certify  that  it  has  contacted  these 
operators  before  it  can  contract  with  the 
UMTA  recipient? 

C.  Costa  and  Rates 

UMTA  questions  whether  UMTA 
recipients  will  be  able  to  recover  their 
fully  allocated  costs  from  the 
contracting  organizations  when 
providing  charter  services  under  today's 
proposed  exception.  Opponents  of  the 
April  1987  regulation  have  claimed  that 
the  regulation  has  increased  charter 
rates,  making  it  prohibitive  for 
transportation  disadvantaged  persons  to 
afford  charter  service.  In  the  preamble 
to  the  April  1987  regulation,  UMTA 
states  its  policy  that  charter  service 
provided  at  costs  below  full  recovery  is 
non-incidential  use  of  UMTA  equipment 
because  this  has  a  detracting  effect  on 
the  mass  transportation  use  of  the 
equipment  Prior  to  the  April  1987 
promulgation.  UMTA  recipients 
frequently  offered  charter  services 
below  full  recovery  level.  They  could  do 
this  economically  only  because  of  the 
UMTA  subsidy.  Because  UMTA  ftmds 
are  not  appropriated  for  charter  service, 
these  funds  should  not  be  used  to 
subsidize  charter  service,  including 
charter  service  for  the  beneficiaries  of 
the  exception  proposed  tpday. 

UMTA  believes  its  policy  as  stated  in 
the  preamble  to  the  April  1987  regulation 
is  essential  to  control  the  abuse  which 
commonly  occurred  under  the  previous 
regulation.  UMTA  questions,  however, 
whether  the  relief  intended  by  this 
proposed  exception  will  be  realized  if 
recipients  recover  their  fully  allocated 
costs  from  the  revenues  for  these 
services.  Notwithstanding  UMTA's 
strong  preference  for  the  recovery  of 
costs  from  the  actual  charter  revenues, 
the  circumstances  of  the  charter  services 
to  be  provided  under  the  exception  as 
proposed  today  may  establish 
circumstances  which  require  the  costs  to 
be  supplemented  from  other  local 
sources. 

Indeed,  in  limited  instances,  UMTA 
will  consider  certain  below-cost  charter 
service  to  be  "incidental."  An  example 
of  this  would  be  free  charter  service  to  a 
group  of  "transit  dependent"  or 
"transportation  disadvantaged" 
individuals  where  there  is  no  private 
operator  willing  and  able  to  provide  that 
service.  See,  the  answer  to  question 
number  27  in  UMTA's  notice  on  Charter 
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Service  Questions  and  Answers,  52  FR 
42248.  42253  (November  3, 1987). 

D.  Hearings  and  Request  for  Written 
Comment 

UMTA  intends  to  hold  hearings  on 
today's  NPRM  in  Washington.  DC. 
Kansas  City,  Missouri,  San  Francisco. 
California,  and  Cincinnati,  Ohio.  The 
exact  dates,  times,  and  locations  of 
these  hearings  are  not  yet  available: 
thus,  UMTA  asks  persons  interested  in 
attending  these  hearings  to  contact  the 
UMTA  Office  of  the  Chief  Counsel, 
telephone  (202)  366-4063,  for  further 
information.  Once  the  exact  times, 
dates,  and  locations  of  these  hearings 
are  confirmed,  UMTA  will  publish  a 
notice  in  the  Federal  Register. 

Above,  UMTA  has  asked  for  comment 
on  several  particular  matters.  In 
addition  to  those  matters,  UMTA 
specifically  requests  comment  and  data 
in  response  to  the  following  questions: 

1.  Has  cost  been  a  factor  in  the 
purported  negative  impact  of  the  April 
1987  regulation  on  persons  who  are 
transportation  disadvantaged? 

2.  Would  charter  services  for 
transportation  disadvantaged  persons 
not  be  provided  but  for  the  willingness 
of  UMTA  recipients  to  provide  those 
services  at  less  than  fully  allocated 
costs? 

3.  Currently,  are  private  operatom  and 
UMTA  recipients  competing  with  one 
another  to  provide  charter  services  to 
elderly  and  handicapped  groups,  and 
social  service  agencies,  as  described  in 
today's  NPRM? 

4.  UMTA  assumes  that  payment  for 
most  cheirter  service  provided  under  the 
proposed  exception  will  also  be  publicly 
subsidized.  Is  that  a  factor  in 
determining  charter  rates?  Have  UMTA 
recipients  been  charging  higher  or  lower 
rates  when  the  payment  is  subsidized? 

5.  UMTA  assumes  that  charter  service 
provided  under  the  proposed 
amendment  would  be  limited  and 
therefore  have  a  minimal  negative  effect 
on  the  mass  transit  use  of  UMTA-funded 
equipment  and  facilities.  Is  this  a  valid 
assumption? 

6.  If  UMTA  recipients  charged  less 
than  full  recovery  rates  to  provide 
charter  service  for  persons  who  are 
transportation  disadvantaged,  would 
this,  in  effect,  foreclose  private 
operators  from  competition  for  the 
service?  I 

7.  UMTA  is  aware  of  at  least  one 
community  that  dedicates  local  funds  to 
reimburse  a  publicly-subsidized  transit 
operator  for  the  costs  of  providing 
charter  services  to  the  community'si 
transportation  disadvantaged.  Is  this  a 
conimon  practice?  Are  local  subsidies 
available  to  private  operators? 


On  all  of  the  above  questions,  and 
those  set  forth  earlier  in  this  preamble, 
UMTA  specifically  solicits  data  that  is 
available  to  commenters. 

Conmienters  wishing  acknowledgment 
of  their  comments  should  include  a  self- 
addressed,  stamped  postcard  with  their 
comments.  The  Docket  Clerk  will  stamp 
the  card  with  the  date  and  time  the 
comments  are  received  and  return  the 
card  to  the  commenter. 

m.  Regulatory  Impacts 

A.  Executive  Order  12291 

This  action  has  been  reviewed  under 
Executive  Order  12291,  and  UMTA  has 
determined  this  is  not  a  major  rule.  If 
promulgated,  this  rule  will  not  result  in 
an  annual  effect  on  the  economy  of  $100 
million  or  more. 

B.  Regulatory  Evaluation 

The  proposed  regulation  would  be  a 
"significant"  rule,  as  defined  by  the 
Department's  Policies  and  Procedures 
on  Improving  Governmental 
Regulations,  because  of  substantial 
pubhc  interest.  Thus,  UMTA  is  required 
to  prepare  a  Regulatory  Evaluation  in 
support  of  this  fulemaking.  At  this 
juncture,  however.  UMTA  has  very  little 
empirical  data  from  which  to  make 
projections  regarding  increased  or 
decreased  costs,  or  ridership  figures, 
that  would  result  from  the  proposed 
regulation.  Above,  in  this  preamble. 
UMTA  has  posed  a  number  of  pointed 
questions  to  elicit  these  types  of  data 
and  projections  from  interested  persons. 

As  stated  in  the  Regidatory  Analysis 
supporting  the  April  1987  regulation. 
UMTA  finds  from  its  research  that  the 
health  of  the  private  intercity  charter 
bus  industry  has  progressively 
worsened  through  the  1970s  and  19808: 
specifically  this  industry's  profitability 
decreased  from  9.9  percent  to  1.7  . 
percent  between  1970  and  1984.  and  its 
profits  decreased  by  more  than  50 
percent  during  the  same  period.  UMTA's 
opinion  is  that  the  charter  service 
provided  by  UMTA  recipients  is 
significantly  responsible  for  this  decline, 
thus,  the  April  1987  regulation  is 
designed  to  help  reverse  the  trend. 
UMTA  finds,  further,  fi-om  data  supplied 
by  UMTA  recipients  in  response  to 
reporting  requirements,  that  UMTA 
recipients  in  the  aggregate  experience  a 
financial  loss  when  they  provide  charter 
services;  in  1982,  for  example,  UMTA's 
Section  15  Report  shows  that  UMTA 
recipients  earned  $45  million  in  charter 
revenues  at  a  cost  of  $47.5  million. 
UMTA  believes  that,  in  time,  the 
reduction  in  recipients'  charter  service 
that  the  April  1987  regulation  is 
designed  to  precipitate  will  help  to 


reduce  recipients'  overall  deficits  by 
extending  the  life  of  equipment  for  mass 
transportation  and  avoiding  labor, 
operating,  and  maintenance  costs 
associated  with  charter  service. 

Although  today's  proposed 
amendment  to  the  April  1987  regulation 
is  significant  for  its  public  interest,  it  is 
likely  to  have  very  little  effect  on  the 
basic  economic  trends  and  projections 
identified  in  the  Regulatory  Analysis 
supporting  the  April  1987  regulation. 
UMTA  believes  diat  charter  services  for 
elderly  and  handicapped  persons,  and 
persons  who  are  "transit  dependent"  or 
"transportation  disadvantages." 
comprise  but  a  small  fraction  of  the 
universe  of  charter  services.  If  UMTA  is 
correct  in  this  assumption,  the  revenues 
to  UMTA  recipients  that  provide  these 
charter  services  to  elderly,  handicapped, 
and  transit  dependent  riders  would  be  a 
very  small  fraction  of  these  recipient's 
total  revenues:  even  for  those  recipients 
that  claimed  to  be  earning  profits  from 
their  charter  operations  prior  to  the 
April  1987  regulation,  revenues  from  all 
of  their  charters  equaled  only  1,  2,  or  3 
percent  of  their  total  revenues.  (See  the 
Regulatory  Analysis  published  April  13, 
1987.  at  52  FR  11932.)  Thus,  UMTA  does 
not  expect  today's  proposed  regulation 
to  have  a  material  economic  impact 
either  on  UMTA  recipients  or  private 
charter  carriers,  albeit  the  regulation 
may  be  very  important  to  persons  who 
wish  to  patronize  these  charter  services. 

C.  Executive  Order  12612 

This  action  has  been  reviewed  under 
Executive  Order  12612  or  Federalism, 
and  UMTA  has  determined  that  this 
action  does  not  have  implications  for 
principles  of  federalism  that  warrant  the 
preparation  of  a  Federalism 
Assessment.  If  promulgated,  this  rule 
will  not  limit  the  policymaking  and 
administrative  descretion  of  the  Slates, 
nor  will  it  affect  the  States'  abilities  to 
discharge  traditional  State  governmental 
functions  or  otherwise  affect  any  aspect 
of  State  sovereignty. 

Indeed,  consistent  with  the 
fundamental  principles  of  Federalism  as 
described  by  Executive  Order  12612.  the 
programs  and  policies  of  the  Urban 
Mass  Transportation  Administration  are 
purposely  structured  to  place  primary 
responsibility  on  States  and  local 
governments  for  the  provision  of  mass 
transportation  services  to  their 
communities,  and  to  encourage  States 
and  local  governments  to  achieve  their 
objectives  for  mass  transportation 
through  cooperative  effort.  As  is  true  for 
all  UMTA  programs  and  policies,  this 
action  grants  maximum  administrative 
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discretion  to  States  and  local 
governments. 

D.  Regulatory  Flexibility  Act 

In  accordance  with  5  U.S.C.  606(b),  as 
added  by  the  Regulatory  Flexibility  Act. 
Pub.  L  96-354,  UMTA  certifies  that  this 
proposed  rule,  if  promulgated,  wiN  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Act. 

E.  Environmental  Impacts 

This  proposed  regulation  would  not 
adversely  affect  the  environment. 

F.  Paperwork  Reduction  Act 

The  collection  of  information  - 
requirements  contained  in  this  proposed 
rule  are  subject  to  the  Paperwork 
Reduction  Act.  Pub.  L  96-511,  44  U.S.C. 
Chapter  35.  These  requirements  are 
being  submitted  to  the  Office  of 
Management  and  Budget  for  review. 
Comments  on  the  proposed  certification 
requirement  must  be  sent  to  the  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503.  Attention:  Desk 
Officer  for  Department  of 
Transportation.  UMTA  requests  that  the 
commenter  also  transmit  an  information 
copy  of  any  such  comments  to  UMTA 
Docket  No.  88-E. 

IV.  49  GFR  Part  604 

Accordingly,  for  the  reasons  described 
in  the  preamble.  Title  49,  Code  of 
Federal  Regulations.  Part  604,  Charter 
Service,  would  be  amended  as  follows: 

PART  604— {AMENDED] 

1.  The  authority  citation  for  Part  604 
continues  to  read  as  follows: 

Authority:  Urban  Mass  Transportation  Act 
of  1964,  as  amended  (49  U.S.C.  1601  et  »eq.); 
23  U.S.C.  103(e)(4),  142(a),  and  142(c):  and  49 
CFR  1.51. 

2.  Section  604.9  is  amended  by  adding 
paragraph  (b)(5)  to  read  as  follows: 

§604.9    Charter  service. 
•        •        *        •        • 

(b)  •  *  * 

(5)  A  recipient  may  execute  a  contract 
with  a  government  entity  or  a  private, 
non-profit  organization  exempt  from 
taxation  under  subsection  501(c)(1), 
501(c)(3),  501(c)(4).  or  501(c)(19)  of  the 
Internal  Revenue  Code  to  provide 
charter  service  upon  obtaining  a 
certification  from  that  entity  or 
organization  which  states: 


(i)  "fthe  entity/organization]  certifies 
that  it  is  a  government  entity  or  an 
organization  exempt  from  taxation 
under  subsection  501(c)(1),  501(c)(3). 
501(c)(4),  or  501(c)(19)  of  the  Internal 
Revenue  Code;  more  than  50  percent  of 
the  passengers  on  this  charter  trip  will 
be  elderly  or  there  will  be  a  significant 
number  of  handicapped  persons  as 
passengers  on  this  charter  trip;  the 
requested  charter  trip  is  consistent  with 
the  functions  and  purposes  of  [the 
entity/organization];  and  the  charter 
trip  will  be  organized  and  operated  in 
compliance  with  Title  VI  of  the  Civil 
Rights  Act  of  1964,  as  amended.  Section 
19  of  the  Urban  Mass  Transportation 
Act  of  1964.  as  amended,  and  49  CFR 
Part  27.";  or 

(ii)  "[tlie  entity/organization]  certifies 
that  it  is  a  government  entity  or  an 
organization  exempt  from  taxation 
under  subsection  501(c)(1),  501(c)(3). 
501(cJ(4).  or  501(c)(19)  of  the  Internal 
Revenue  Code:  [the  entity/organization] 
receives  funds,  directly  or  in^rectly, 
under  one  or  more  of  the  Federal 
programs  listed  in  Appendix  A  of  49 
CFR  Part  604:  the  requested  charter  trip 
is  consistent  with  the  fiuictions  and 
purposes  of  the  [entity/organization]; 
and  this  charter  trip  will  be  organized 
and  operated  in  compliance  with  Title 
VI  of  the  Civil  Rights  Act  of  1964.  as 
amended,  and  Section  19  of  the  Urban 
Mass  Transportation  Act  of  1964.  as 
amended,  and  49  CFR  Part  27." 
•        •        •        «        • 

3.  Appendix  A  is  added  to  read  as 
follows: 

Appendix  A 

The  following  is  a  list  of  Federal  assistance 
programs  administered  under  the  United 
States  Department  of  Health  and  Human 
Service  (HHS).  The  financial  assistance 
under  each  of  these  HHS  programs  includes 
funding  for  the  transportation  needs  of  the 
program  beneficiaries. 


Program  tiite 


Proflfant  titto 


Project  grant  and  cooperative 

agreements  for  tut>ercuk)si8 

control  programt. 
Mental     healtti     service     for 

Cuban  entrants. 
Mental    health    plarwiing    and 

demonstration  proiects. 
Alcohol,  drug  atxise  treatment 

and  rehat>ilitation  t>lock  grant 

Family  planriing  services 

Comrriunity  health  centers 

Indian  health  services— health 

management      development 

program. 


Agency 


Public  Health 
Service.  HHS. 

Do. 

Da 

Do. 

Do. 
Do. 
Do. 


Migrant  health  centers  grants ... 

Childhood  immunization  grants.. 

Administration  for  children, 
youth  and  families  (ACYF)— 
Head  Start. 

ACYF  child  welfare  research 
ar>d  demonstration  program. 

ACYF  runaway  and  homelesa 
youth. 

ACYF  adoption  opportunities 

ACYF  child  abuse  and  neglect 
(State  grants). 

ACYF  child  abuse  and  neglect 
discretionary. 

Administration  for  Native  Amer- 
icans (ANA)  Native  Amencan 
programs— financial  assist- 
ance grants. 

ANA  research,  demonstration 
and  evaluation. 

ANA  training  and  technical  as- 
sistance. 

Admir«stration  of  developmerv 
tal  disabilities  (ADO)— basic 
support  and  advocacy  grants. 

ADO  special  projects 

ADO  unfversity  affiliated  facili- 
ties. 

Administration  on  Aging  (ADA) 
■pedal  programs  for  the 
aging— TrUe  III,  Part  B— 
Grants  for  Supportive  Serv- 
ices and  Senior  Centers. 

ADA  TiUe  III,  Part  C— l4utrition 
Services. 

ADA  grants  to  Indian  tribes 

ADA  training,  research  and  dis- 
cretionary protects  and  pro- 
grams. 

Social  service  block  grarrt 

Medical  assistance  program 
medicaid:  title  XIX. 


Medicare— supplemental  medi- 
cal insurance. 

Aid  to  families  with  dependent 
children  (AFDC)--mainte- 
nance  assistance. 

Work  Incentive  program 

Community  service  tkock  grant 
(CSBG). 

CSBG  discretionary  awards 

CSBG  discretionary  awards — 
community  food  and  nutrition. 

Social  security— disability  insur- 
ar>ce. 


Supplemental  security  income ... 

Home  health  services  and 
training. 

Coal  miners  respiratory  impair- 
ment treatment  cliriic*  arx] 
services. 

Preventive  health  services— 
sexually  transmitted  diseases 
control  grants. 

Health  programs  for  refugees .... 


Agency 


Do. 

Do. 
Office  of  Human 
Development 

Services,  HHS. 
Do. 

Do. 

Do. 
Da 

Da 

Do. 


Do. 
Do. 
Da 


Do. 
Do. 

Oa 


Do. 

Do. 
Do. 


Do. 

Healthcare 
Finar>cing 
Administration, 
HHS. 
Da 

Family  Support 
Administration, 
HHS. 
Do. 
Do. 

Do. 
Do. 

Social  Security 
Administration, 
HHS. 
Do. 
Public  Health 
Service,  HHS. 
Do. 


Do. 
Do. 


Issued  on  May  20. 1988. 
Alfred  A.  DelUBovi. 
Administrator. 
(FR  Doc.  88-11679  Filed  5-20-88: 12:28  pm] 
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THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

FOR:  Any  person  who  uses  the  Federal  Register  and  Code  of 

Federal  Regulations. 

WHO:        The  Office  of  the  Federal  Register. 

WHAT:      Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal 
Register  system  and  the  public's  role  in  the 
development  of  regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code 
of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 
documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR 
system. 

WHY:        To  provide  the  public  with  access  to  information 

necessary  to  research  Federal  agency  regulations  which 
directly  affect  them.  There  will  be  no  discussion  of 
specific  agency  regulations. 


KANSAS  CITY,  MO 

WHEN: 

June  10;  at  9:00  a.m. 

WHERE: 

Room  147-148, 

Federal  Building, 

601  East  12th  Street. 

Kansas  City,  MO 

RESERVATIONS: 

Call  the  St.  Louis  Federal  Information 

Centen 

Missouri: 

l-flOO-392-7711 

Kansas: 

1-800-432-2934 

NEW  YORK.  NY 

WHEN:    June  13;  at  1:00  p.m. 
WHERE:    Room  305C, 

26  Federal  Plaza, 
New  York.  r»JY 
RESERVATIONS:  Call  Arlene  Shapiro  or  Stephen  Colon  at 
the  New  York  Federal  Information  Center, 
212-264-4810. 


WHEN: 
WHERE: 


RESERVATIONS: 


SPARKILL.  NY 

June  14;  at  9:30  a.m. 

Loughheed  Library, 

St.  Thomas  Aquinas  College. 

Route  340, 

Sparkill,  NY 

Call  Olive  Ann  Tamborelle. 

914-359-9500,  ext.  291 


.  WASHINGTON,  DC 

WHEN:    June  16;  at  9:00  a.m. 
WHERE:    Office  of  the  Federal  Register, 
First  Floor  Conference  Room. 
1100  L  Street  NW..  Washington.  DC 
RESERVATIONS:  Maxine  Hill,  202-523-5229 


Federal  Register 
Vol.  53,  No.  102 
Thursday,  May  28,  1988 


ACTION 

RULES 

Debaiment  and  suspension  (nonprocurement).  19161 

Actuaries,  Joint  Board  for  Enrollment 

See  Joint  Board  for  Enrollment  of  Actuaries 

Agency  for  International  Development 

RULES 

Debarment  and  suspension  (nonpcocurement),  19161 

NOTICES 

Meetings: 
International  Food  and  Agricultural  Development  Board, 
19057 

Agricultural  Marketing  Service 

RULES 

Dates  (domestic)  produced  or  packed  in  California,  18973 
Marketing  orders;  expenses  and  rates  of  assessment,  18973 
PROPOSED  RULES 

Peanuts,  domestically  produced;  expenses,  assessment  rate, 

etc.,  19000 
Potatoes  (Irish)  grown  in — 
Idaho  and  Oregon,  18999 

Agriculture  Department  ' 

See  Agricultural  Marketing  Service;  Animal  and  Plant 
Health  Inspection  Service:  Food  and  Nutrition  Service: 
Foreign  Agricultural  Service;  Soil  Conservation  Service 

Animal  and  Plant  Health  Inspection  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Boll  weevil  eradication  program,  19010 

Army  Department 

See  a/50  Engineers  Corps 

NOTICES 

Military  traffic  management: 
Bill  of  lading  program  for  household  goods  and 

unaccompanied  baggage,  19020 
Trip-leased  equipment  with  or  without  drivers  to 

transport  DOD  freight,  19020 

Arts  and  Humanities,  National  Foundation 

See  National  Foimdation  on  the  Arts  and  the  Humanities 

Centers  for  Disease  Control 

NOTICES  f 

Grants  and  cooperative  agreements:  availability,  etc.: 
Preventive  health  services — 
Immunization  program  guidelines,  19044 

Child  Support  Enforcement  Office 

RULES 

State  plan  requirements: 
Interstate  IV-D  cases;  services  provision 
Reporting  and  recordkeeping  requirements,  18987 

Civil  Rights  Commission 

NOTICES 

Meetings;  advisory  conunittees: 
Colorado,  19015 


Kentucky,  19015 
Washington,  19015 

Coast  Guard, 

RULES 

Marine  and  electrical  engineering: 

Vital  system  automation 
Correction,  19090 
Outer  continental  Shelf  activities: 

Self-inspection  of  fixed  OCS  facilities,  18977 
Ports  and  waterways  safety: 

Los  Angeles/Long  Beach  Ports,  CA;  security  zone,  18981 
Regattas  and  marine  parades: 

Blessing  of  the  Fleet,  Pascagoula  River,  18976 

Freeport  Grand  Prix.  18977. 

International  Bay  City  River  Roar-Saginsw  River.  18975 

Night  in  Venice  Boat  Parade,  18975 

Commerce  Department 

See  also  International  Trade  Administration;  National 
Oceanic  and  Atmospheric  Administration 

RULES 

Debarment  and  suspension  (nonprocurement),  19161 

Committee  for  the  Implementation  of  Textile  Agreements 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 
Japan,  19018 
Turkey,  19018 

Commodity  Futures  Trading  Commission 

NOTICES 

Contract  market  proposals: 
Commodity  Exchange,  Inc. — 

Copper,  19019 
New  York  Cotton  Exchange,  Citrus  Associates — 

Frozen  concentrated  orange  juice,  19019 

Defense  Department 

See  also  Army  Department;  Defense  Logistics  Agency; 

Engineers  Corps;  Navy  Department 
RULES 

Debarment  and  suspension  (nonprocurement),  19161 
PROPOSED  RULES 
Acquisition  regulations: 

Contractor  telecommimications;  security,  19006 

Subcontract  pricing  considerations,  19009 

Defense  Logistics  Agency 

NOTICES 

Procurement: 
Commercial  activities,  performance:  program  studies 
(OMB  A-76  implementation),  19022 

Drug  Enforcement  Administration 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Acker.  Gordon  M.,  D.M.D..  19059 
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Economic  Regulatory  Administratibn 
Nonccs 

Powerplant  and  industrial  fuel  use;  new  electric  powerplant 
coal  capability;  compliance  certifications:   . 
CNG  Energy  Co.,  19024 

Education  DefMHtment 

RULES 

Acquisition  regulations,  19118 
Debarment  and  suspension  (nonprocurement),  19161 
Educational  research  and  improvement: 
Library  career  training  program,  19138 

Energy  Def^rtment  I 

See  also  Economic  Regulatory  Administration;  Federal 
Energy  Regulatory  Commission 

RULES 

Debarment  and  suspension  (nonprocurement],  19161 
Engineers  Corps 

NOTICES 

Environmental  statements;  availability,  etc.: 
San  Diego  County,  CA.  19022 

Environmental  Protection  Agency 

RULES 

Air  pollution  control;  new  motor  vehicles  and  engines: 

Nonconformance  penalties  for  heavy-duty  engines  and 
vehicles,  including  light-duty  trucks,  19130 
Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 

Indiana  et  al.,  18985 

Wisconsin,  18983 
Debarment  and  suspension  (nonprocurement),  19161 
Pesticides  programs: 

Pesticide  registration  activities;  fees,  19108 

PROPOSED  RULES 

Hazardous  waste: 
Identification  and  listing — 
Exclusions;  correction,  19090 
NOTICES 
Agency  information  collection  activities  under  OMB  review, 

19025 
Grants,  State  and  local  assistance: 
Municipal  wastewater  treatment  works  construction 
programs;  allotments,  19025 
Toxic  and  hazardous  substances  control: 
Premanufacture  notices  receipts,  19030 
Water  pollution  control;  sole  source  aquifer  designations: 

Rhode  Island,  19026 
Water  quality  criteria: 
Ambient  water  quality  criteria  documents;  availability, 
19028 

Executive  Office  Of  ttM  President  I 

See  Management  and  Budget  Office 


Export  Administration 

See  International  Trade  Administration 


alic 


Family  Support  Administration 

See  Child  Support  Enforcement  Office 

Federal  Communications  Commission 

RULES 

Radio  stations;  table  of  assignments: 
Arkansas,  18987 
South  Carolina,  18988 


PROPOSED  RULES 

Radio  broadcasting: 

FM  broadcast  stations;  domestic  intermediate  frequency 
distance  separation  requirements,  19005  . 
Radio  stations;  table  of  assignments: 

Iowa  et  al.  19003 

Oregon,  19004 

Texas,  19004, 19005 
(2  documents) 
Television  stations;  table  of  assignments: 

Georgia,  19005 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Bland,  R.  Tyler.  Jr.,  et  al.,  19038  ' 
Dwight  Broadcasting  Co.  et  al.,  19038 
John  Garber  &  Associates  et  al.,  19039 
Livingston  Communications,  Inc.,  et  al,  19039 
MarKey  Broadcasting  Co.,  Inc.,  19039 
Markunas,  Nanette,  et  al,  19040 
Milford,  Ltd.,  et  al.,  19040 
Miller,  Worth  M..  et  al.,  19040 
Spring  Arbor  College  et  al.,  19040 
Swink,  Jerry,  et  al.,  19041 
Telecommunications  Network,  Inc.,  et  al.,  19041 
Tropic-Air,  Ltd..  et  al.,  19041 
Visalia  Broadcast  Limited  Partnership  et  al,  19042  • 
White  Eagle  Limited  Partnership  et  al,  19042 

Federal  Emergency  IManagement  Agency 

RULES 

Debarment  and  suspension  (nonprocurement),  19161 

NOTICES 

Grants  and  cooperative  agreements: 
Anti-arson  strategy  program,  19042 

Federal  Energy  Regulatory  Commission 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Texas  Utilities  Fuel  Co.,  19024 

Federal  Klaritlme  Commission 

NOTICES 

Agreements  filed,  etc.,  19043 
(2  documents) 

Federal  Mediation  and  Conciliation  Service 

RULES 

Debarment  and  suspension  (nonprocurement],  19161 
Federal  Reserve  System 

NOTICES 

Applications,  hearings,  determinations,  eta 
Bryn  Mawr  Bank  C^rp.  et  al,  19043 
Pasco  Financial  Corp.  «t  al,  19044 

Food  and  Drug  Administration 

NOTICES 

Food  additive  petitions: 

Ciba-Geigy  Corp..  19045 

Diversey  Wyandotte  Corp.,  19045 

Pfizer.  Inc.,  19046 

Union  Camp  Corp.,  19046 

West  Agro,  Inc.,  19046 
Medical  devices;  premarket  approval: 

Resonex  Rx-4000  Magnetic  Resonance  Imaging  System. 
19M7 


Food  and  Nutrition  Service 

NOTICES 

Child  nutrition  programs: 
Meals  and  milk,  free  and  reduced  price;  income  eligility 
guidelines.  19010 

Foreign  Agricultural  Service 

NOTICES 

Sunflower  oil  asristance  program,  19013 

General  Services  Adminiatration 

RULES 

Debarment  and  suspension  (nonprocurement).  19161 

HeaHli  and  Human  Services  Departmeirt 

See  also  Centers  for  Disease  Control;  Child  Support 
Enforcement  Office;  Food  and  Drug  Administration; 
Health  Care  Financing  Administration;  Public  Health 
Service 

RULES 

Debarment  and  suspension  (nonprocurement).  19161 

Heaitti  Care  Financing  Administration 

RULES 

Medicaid  and  medicare: 
Organ  procurement  organizations  and  protocols 
Correction.  18986 

Health  Resources  and  Services  Administration 

See  Public  Health  Service 

Housing  and  UrtMin  Development  Department 

RULES 

Debarment  and  suspension  (nonprocurement).  19161 

Interior  Department 

See  also  Land  Management  Bureau;  Minerals  Management 
Service;  Mines  Bureau;  Reclamation  Bureau 

RULES 

Debarment  and  suspension  (nonprocurement),  19161 

NOTICES 

Watches  and  watch  movements;  allocation  of  quotas: 
Virgin  Islands  and  Guam,  19015 

Internal  Revenue  Service 

RULES 

Debarment  and  suspension  (nonprocurement),  19161 
Excise  taxes: 
Retirement  plans;  excess  distributions;  correction,  18974 

International  Development  Cooperation  Agency 

See  Agency  for  International  Development 

International  Trade  Administration 

NOTICES 

Machine  tools  special  issue  licenses;  U.S.-Japan 

arrangement,  19016 
Meetings:  x 

Caribbean  Basin  Business  Promotion  Council.  19016 
Watches  and  watch  movements;  allocation  of  quotas: 

Virgin  Islands  and  Guam,  19015 

Interstate  Commerce  Commission  ^ 

NOTICES 

Railroad  operation,  acquisition,  construction,  etc.: 

CSX  Corp.  et  al.  19057 
Railroad  services  abandonment: 

Central  of  Georgia  Railroad  Co.,  19058 


Joint  Board  for  Enrollment  of  Actuaries 

NOTICES 

Meetings: 
Actuarial  Examinations  Advisory  Committee.  19058 

Justice  Department 

See  also  Drug  Enforcement  Administration 

RULES 

Debarment  and  suspension  (nonprocurement).  19181 

NOTICES 

Pollution  control;  consent  Judgments: 
Washington  et  al.  19059 

Ial>or  Department 

RULES 

Debarment  and  suspension  (nonprocurement).  19161 
Land  Management  Bureau 

NOTICES 

Classification  of  public  lands: 

Arizona.  19051 
Closure  of  public  lands: 

California.  19055 
Committees;  establishment,  renewal  termination,  etc: 

Grazing  Advisory  Boards,  19048 
Environmental  statements;  availability/management 
framework  plans,  etc.: 

Green  River  Resource  Area,  WY,  19049 

Lakeview  District,  OR,  19049 
Meetings: 

Battle  Motmtain  District  Advisory  Coimcil,  19050 

Eugene  District  Advisory  Council,  19050 
Mineral  interest  applications: 

Arizona,  19051 
Realty  actions;  sales,  leases,  etc.: 

Alaska,  19050 

Arizona,  19052-19054 
(4  documents) 

Idaho,  19051 

Nevada,  19051 
Withdrawal  and  reservation  of  lands: 

California,  19055 

Management  and  Budget  Office 

NOTICES 

Debarment  and  suspension  (nonprocurement);  guidelines, 
.  19160 

Minerals  Management  Service 

NOTICES 

Outer  Continental  Shelf;  development  operations 
coordination: 
CSX  Oil  &  Gas  Corp.,  19057 

Mines  Bureau 

NOTICES 

Helium  assets  sales,  19056 

National  Aeronautics  and  Space  Administration 

RULES 

Debarment  and  suspension  (nonprocurement],  19161 

National  Archives  and  Records  Administration 

RULES 

Debarment  and  suspension  (nonprocurement),  19161 

National  Foundation  on  the  Arts  and  the  Humanities 

RULES 

Debarment  and  suspension  (nonprocurement),  19161 
(3  documents)  , 
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VII 


National  Institute  for  Occupational  Safety  and  Heattti 

See  Centers  for  Disease  Control 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Endangered  and  threatened  species: 
Hawaiian  monk  seal;  critical  habitat,  18988 

NOTICES 

Meetings: 
Mid-Atlantic  Fishery  Management  Council,  19017 
Pacific  Fishery  Management  Council,  19017 

National  Science  Foundation 

RULES 

Debarment  and  suspension  (nonprocurement),  19161 

Navy  Department 

NOTICES 

Meetings: 

Chief  of  Naval  Operations  Executive  Panel  Advisory 
Committee,  19022,  19023 
(4  documents) 
Naval  Research  Advisory  Committee,  19023 
(2  docimients) 

Nuclear  Regulatory  Commission 

NOTICES 

Environmental  statements:  availability,  etc.: 

Duke  Power  Co.  et  al,  19059 
Meetings: 

Reactor  Safeguards  Advisory  Committee,  19061 
Reports;  availability,  etc.: 

High-level  waste  geologic  repository  program;  items  and 
activities  subject  to  quality  assurance:  technical 
position,  19060 
Applications,  hearings,  determinations,  etc.: 

Alabama  Power  Co.,  19061 

Cleveland  Electric  Illuminating  Co.  et  al.,  19068 

General  Public  Utilities  Nuclear  Corp.  et  al,  19069 

Minnesota  Mining  &  Manufacturing  Co.,  19071 

Texas  Utilities  Electric  Co.  et  al..  19071 

Toledo  Edison  Co.  et  al.,  19071 

Virginia  Electric  ft  Power  Co.,  19072 

Office  of  Management  and  Budget 

See  Management  and  Budget  OfBce , 

Personnel  Management  Office 

RULES  I 

Combined  Federal  Campaign;  solicitations  of  Federal 

civilian  and  uniformed  personnel  for  contributions  to 

private  voluntary  organizations,  19146 
NOTICES 
Combined  Federal  Campaign;  timetable  for  1988, 19157 

Postal  Service 

PROPOSED  RULES 

Domestic  Mail  Manual: 
Indemnity  claims;  sampling  process  use,  19001 

Public  Haaltti  Service  i 

See  also  Centers  for  Disease  Control;  Food  and  Drug 

Administration 
NOTICES 

Organization,  functions,  and  authority  delegations: 
National  Institutes  of  Health,  19048 


Reclamation  Bureau 

NOTICES 

Central  Valley  Project,  CA: 
Land  transfer  to  Forest  Service,  19(R6 

Securities  and  Exchange  Commission 

NOTICES 

Self-regulatory  organizations;  proposed  rule  changes: 

American  Stock  Exchange,  Inc.,  19073 

Midwest  Clearing  Corp.  et  al.,  19074 

National  Association  of  Securities  Dealers,  Inc..  19076 
(2  documents) 

Philadelphia  Stock  Exchange,  Inc.,  19078 
Applications,  hearings,  determinations,  etc.: 

American  Realty  Trust  Co.,  19079 

Great  Lakes  Chemical  Corp.,  19080 

Qualified  Housing  Partners  Limited  Partnership  et  al., 
19080 

Vestar,  Inc.,  19082 

Small  Business  Adminietration 

RULES 

Debarment  and  suspension  (nonprocurement),  19161 
NOTICES 

Meetings;  regional  advisory  councils: 
Nebraska,  19064 

Soil  Conservation  Service 

NOTICES 

Environmental  statements;  availability,  etc: 
Beverly  City  Waterfront,  NJ,  19013 
Carpentersville  Road,  NJ,  19014 
Madison  High  School,  N],  19014  * 

State  Department 

RULES 

Debarment  and  suspension  fnonprocorement),  19161 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 
19084 

I  exiiie  AgreemenCT  HnpienwmMion  ounMniuee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Transportation  Department 

See  also  Coast  Guard 

RULES 
JDebaiTBent  and  suspenoton  (oonprocureraent),  19161 

Treasury  OepartaMot 

See  also  Internal  Revenue  Service 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 
19085 

United  States  Information  Agency 

RULES 

Debarment  and  suspension  (nonprocurement),  19161 

NOTICES 

Grants;  availabiUty,  etc.: 
Private  non-profit  organizations  in  support  of 

international  educaional  and  cultural  activities,  19085 

Veterans  Administration 

RULES 

Debarment  and  suspension  (nonprocurement),  19161 
Loan  guaranty: 
Interest  rates,  18982 


NOTICES 

Privacy  Act: 
Systems  of  records,  19085 


Separate  Parts  In  Tills  Issue 

Partii 

Environmental  Protection  Agency,  19108 

Part  III 

Department  of  Education,  19118 

Part  IV 

Environmental  Protection  Agency,  19130 

PartV 

Department  of  Education,  19138 

Part  Vi 

Office  of  Personnel  Management,  19146 

PartVli 

Nonprocurement  debarment  and  suspension  (28 
departments  and  agencies),  19160 


Reader  Aids 

Additional  information,  including  a  list  of  public 
laws,  telephone  numbers,  and  finding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 
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CFR  PARTS  AFFECTED  IN  THIS  ISSUE 

A  cumuiative  list  of  the  parts  affected  ttis  month  can  be  found  in 
the  Reader  Aids  section  at  the  end  of  this  issue. 
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of  wtuch  are  keyed  to  and  cocfified  in 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Parts  953  and  958 

Expenses  and  Assessment  Rates  for 
Specified  Marketing  Orders 

agency:  Agricultural  Marketing  Service. 
USDA. 


action:  Final  rule. 


summary:  This  final  rule  will  authorize 
expenditures  and  establish  assessment 
rates  under  Marketing  Orders  953  and 
958  for  the  1988-88  fiscal  period 
established  for  each  order.  This  action 
will  enable  the  Southeastern  Potato 
Committee  and  Idaho-Eastern  Oregon 
Onion  Committee  to  incur  expenses  that 
are  reasonable  and  necessary  to 
administer  thesQ  marketing  order 
programs.  Funds  to  administer  these 
programs  are  derived  from  assessments 
on  handlers. 

EFFECnvE  date:  June  1, 1988  through 
May  31. 1989  (|  953.245)  and  July  1. 1988 
through  June  30, 1989  (S  958.232). 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  F.  Matthews,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA.  P.O. 
Box  96456,  Room  2525-S.  Washington. 
DC  20090-6456,  telephone  202-447-2431. 

SUPPLEMENTARY  INFORMATION:  This 
final  rule  is  issued  under  Marketing 
Order  Nos.  953  (7  CFR  Part  953)  and  958 
(7  CFR  Part  958),  regulating  the  handling 
of  potatoes  grown  in  Southeastern 
States  and  onions  grown  in  Idaho- 
Eastern  Oregon.  Both  orders  are 
elective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U3.C.  601-674),  hereinafter 
referred  to  as  the  Act. 

The  final  rale  has  been  reviewed 
under  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 


been  determined  to  be  a  "non-major" 
role  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Hexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
final  rule  on  small  entities. 

While  this  action  will  impose  some 
additional  costs  of  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
on  all  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  thes^  costs  will  be 
significantly  oHset  by  the  benefits 
derived  from  the  operation  of  the 
marketing  orders.  Therefore,  the 
Administrator  of  AMS  has  determined 
that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

A  proposed  rule  was  published  in  the 
Federal  Register  (53  FR 15851,  May  4, 
1988).  That  document  contained  a 
proposal  to  add  {§  953.245  and  958.232 
to  establish  expenses  and  assessment 
rates  for  the  Southeastern  Potato 
Committee  and  the  Idaho-Eastern 
Oregon  Onion  Committee,  respectively. 
That  rule  provided  that  interested 
persons  could  file  comments  through 
May  16, 1988.  No  comments  were 
received. 

It  is  found  that  the  specified  expenses 
are  reasonable  and  likely  to  be  incurred 
and  that  such  expenses  and  the 
specified  assessment  rates  to  cover  such 
expenses  will  tend  to  effectuate  the 
declared  policy  of  the  Act. 

These  budgets  and  assessment  rates 
should  be  expedited  because  the 
committees  need  to  have  sufficient 
funds  to  pay  their  expenses  which  are 
incurred  on  a  continuous  basis.  In 
addition,  handlers  are  aware  of  this 
action  which  was  recommended  by  the 
committees  at  public  meetings. 
Therefore,  it  is  further  found  that  good 
cause  exists  for  not  postponing  the 
effective  date  of  this  action  until  30  days 
after  publication  in  the  Federal  Register 
(5  U.S.C.  553). 

List  of  Subjects  in  7  CFR  Parts  953  and 
958 

Marketing  agreements  and  orders. 
Potatoes  (Virginia,  North  Carolina) 
Onions  (Idaho,  Oregon). 

For  the  reasons  set  forth  in  the 
preamble,  {$  953.245  and  958.232  are 
added  as  follows: 


1.  The  authority  citation  for  both  7 
CFR  Parts  953  and  956  continues  to  read 
as  follows: 

Authority:  Sees.  1-19. 48  Stat.  31,  as 
amended:  7  U.SX.  801-674. 

2.  New  S9  953.245  and  958.232  are 
added  to  read  as  follows  (these  sections 
prescribe  annual  assessment  rates  and 
will  not  be  published  in  the  Code  of 
Federal  Regulations): 

PART  953— IRISH  POTATOES  GROWN 
IN  SOUTHEASTERN  STATES 

S  953^45    ExpansM  and  assesamwit  rat*. 

Expenses  of  $11,000  by  the 
Southeastern  Potato  Committee  are 
authorized  and  an  assessment  rate  of 
$0.01  per  hundredweight  of  potatoes  is 
established  for  the  fiscal  period  ending 
May  31, 1989.  Unexpended  funds  may  be 
carried  over  as  a  reserve. 

PART  958-ONIONS  GROWN  IN 
CERTAIN  DESIGNATED  COUNTIES  IN 
IDAHO  AND  MALHEUR  COUNTY. 
OREGON 

§  958.232    Expenses  and  assessment  rate. 

Expenses  of  $1,038,500  by  the  Idaho- 
Eastern  Oregon  Onion  Committee  are 
authorized,  and  an  assessment  rate  of 
$0.09  per  himdredweight  of  assessable 
onions  is  established  for  the  fiscal  year 
period  ending  June  30, 1989. 
Unexpended  funds  may  be  carried  over 
as  a  reserve. 

Dated:  May  23. 1988. 
Robert  C.  Keeney, 

Deputy  Director,  Fruit  and  Vegetable 
Division,  Agricultural  Marketing  Service. 

[FR  Doc.  88-11919  Filed  5-25-88;  8:45  am) 
BILUNQ  CODE  3410-02-M 


7  CFR  Part  987 

Domestic  Dates  Produced  or  Packed 
in  RiversMe  County,  California; 
Increase  In  Expenses  for  1987-88 
Fiscal  Pertod 

agency:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Final  rule. 

summary:  This  final  rule  authorizes  an 
increase  in  expenditures  for  the 
California  Date  Administrative 
Committee  established  under  Marketing 
Order  987  for  the  1967-88  fiscal  year. 
The  expenses  will  be  increased  from 
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$366,267  to  $411,267.  The  increase  is 
needed  to  cover  the  salary,  and  travel 
expenses  of  an  executive  director  the 
committee  plans  to  hire  to  manage  its 
market  promotion  program.  i 

EFFECTIVE  DATES:  October  1. 1987  I 
through  September  30. 1988  (§  987.332). 
FOn  FURTHER  INFORMATION  CONTACT 

George  Kelhart.  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division.  AMS,  USDA,  P.O. 
Box  96456,  Room  2525-S.  Washington. 
DC  20090-6456;  telephone  202-475-3919. 
SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Order  No.  987 
(7  CFR  Part  987)  regulating  the  handling 
of  domestic  dates  produced  or  packed  in 
Riverside  County.  California.  "Hie  order 
is  effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  "Act." 

This  Rnal  rule  has  been  reviewed 
under  Executive  Order  12291  and  T 
Departmental  Regulation  1512-1  arid  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  FlexibiUty  Act  (RFA).  the 
Administrator  of  the  Agricultural    i 
Marketing  Service  (AMS)  has  j 

considered  the  economic  impact  of  this 
final  rule  on  small  entities. 

A  final  rule  establishing  expenses  in 
the  amount  of  $386,287  for  the  California 
Date  Administrative  Committee  for  the 
fiscal  period  ending  September  30. 1988. 
was  pubUshed  in  the  Federal  Register  on 
January  7. 1988  (53  PR  402).  That  action 
also  fixed  the  assessment  rate  to  be 
levied  on  date  handlers  during  the  1987- 
88  fiscal  period.  At  a  meeting  held  on 
April  8. 1988.  the  California  Date 
Administrative  Committee  voted 
unanimously  to  increase  its  budget  of 
expenses  from  $386,287  to  $411,267. 

The  increase  is  needed  to  cover  the 
hiring,  salary,  and  travel  expenses  of  an 
executive  director  who  will  manage  the 
California  Date  Administrative 
Committee's  market  promotion  program. 
This  person  will  direct  the  advertising 
agency,  manage  the  promotion  program, 
and  make  calls  on  the  trade  to  stimulate 
buyer  interest  in  package  and  product 
quality  dates. 

A  proposed  rule  inviting  comments  on 
this  increase  was  issued  on  April  25, 
1988.  and  pubUshed  in  the  Federal 
Register  on  April  29. 1988  (53  FR  15402). 
The  comment  period  ended  on  May  9. 
1988.  No  comments  were  received. 

Adequate  funds  are  available  to  cover 
the  increased  expenses  for  the        i 
California  Date  Administrative 
Committee.  Hence,  no  change  in  the 
assessment  rate  is  necessary  because  of 
the  increase. 


Therefore,  the  Administrator  of  AMS 
has  determined  that  this  action  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Based  on  the  foregoing,  it  is  found  that 
the  increased  expenses  are  reasonable, 
and  that  such  expenses  will  tend  to 
effectuate  the  declared  policy  of  the  Act 

Prompt  approval  of  the  budget 
increase  is  necessary  because  the 
committee  needs  to  have  authority  to 
cover  the  additional  expenses 
associated  with  hiring  someone  to 
manage  its  market  promotion  program, 
and  it  wants  to  hire  this  person  as  soon 
as  possible.  Therefore,  the  Secretary 
also  finds  that  good  cause  exists  for  not 
postponing  the  effective  date  of  this 
action  until  30  days  after  publication  in 
the  Federal  Register  (5  U.S.C.  553). 

List  of  Subjects  in  7  CFR  Part  987 

Marketing  agreement  and  order, 
Dates.  CaUfomia. 

For  the  reasons  set  forth  in  the 
preamble,  i  987.332  is  amended  as 
follows: 

PART  987— DOMESTIC  DATES 
PRODUCED  OR  PACKED  IN 
RIVERSIDE  COUNTY,  CAUFORNIA 

1.  The  authority  citation  for  7  CFR 
Part  987  continues  to  read  as  follows: 

Authority:  Sees.  1-19. 48  StaL  31,  as 
amended:  7  U.S.C.  601-674. 

2.  Section  987.332  is  amended  as 
follows: 

Note:  This  section  will  not  l>e  published  in 
the  Code  of  Federal  Regulations. 

SM7.332    [Amended] 

Section  987.332  is  amended  by 
changing  "$386.28r'  to  "$411,267." 

Dated:  May  23. 1988. 
Robert  C  Kaeney. 

Deputy  Director,  Fruit  and  Vegetable 
Division,  Agricultural  Marketing  Service. 
[FR  Doc.  88-11918  Filed  5-2S-88;  8:45  am] 
MUJNO  COOC  M10-0I-M 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26CFRPart54  / 

[T.0. 8165] 

Exdse  Tax  on  Excess  Distributions 
From  Retirement  Plans 

AGENCY:  Internal  Revenue  Service, 
Treasury. 

ACTKHK  Corrections  to  temporary 
regulations. 


SUMMARY:  This  document  contains 
corrections  to  temporary  regulations 
that  were  published  in  the  Federal 
Register  on  Thursday,  December  10, 
1987  (52  FR  46747).  The  rules  relate  to 
excess  distributions  fi'om  qualified 
plans,  individual  retirement  plans, 
section  403(b)  annuity  contracts, 
custodial  accounts,  and  retirement 
income  accounts. 

DATES:  The  regulations  generally  apply 
to  calendar  years  begiiming  after 
December  31. 1986.  except  as  otherwise 
specified  in  the  Tax  Reform  Act  of  1986. 

FOR  FURTHER  INFORMATION  CONTACT: 

Marjorie  Hoffman.  202-566-3715  (not  a 
toll-free  number). 

SUPPLEMENTARY  INFORMATION: 
Background 

The  temporary  regulations  that  are  the 
subject  of  these  corrections  amend  the 
Pension  Excise  Tax  Regulations  (26  CFR 
Part  54)  to  provide  temporary  rules 
under  section  4981A  of  the  Internal 
Revenue  Code  of  1986.  The  regulations 
reflect  the  addition  of  section  4981A  to 
the  Code  by  section  1133  of  the  Tax 
Reform  Act  of  1986.  | 

Need  For  Corrections 

As  published.  Treasury  Decision  8165 
contains  a  number  of  typographical 
errors  that,  if  not  corrected,  could  cause 
confusion  to  taxpayers  and 
practitioners. 

List  of  Subjects  in  28  CFR  Part  54 

Excise  taxes. 

PART  54-(AMENDED] 
Corrections  of  Publication 

Accordingly,  the  publication  of 
temporary  regulations  (T.D.  8165),  which 
was  the  subject  of  FD  87-28401,  is 
corrected  by  amending  28  CFR  Part  54 
as  follows: 

Par.  1.  Under  the  heading 
"Supplementary  Information",  on  page 
46747.  third  column,  printed  line  42  from 
the  top,  the  reference  to  "402(a)(4)" 
should  be  corrected  to  read:  "403(a)(4)". 

Par.  la.  The  authority  citation  for  Part 
54  continues  to  read,  in  part 

Authority:  26  U.S.C.  7805.  *  *  *  Section 
54.4g81A-IT  is  also  issued  under  26  U.S.C 
4981. 

954.4981A-IT    [Comcted] 

Par.  2.  S  54.4981A-IT.  b-10:  A„  the 
reference  to  "Q&A  a-5  through  a-10"  is   ' 
revised  to  read:  "Q&A  b-5  through  b-fl". 

Par.  3.  §  54.4981A-1T.  b-14:  A.. 
Example  1,  the  dollar  figure  that  reads: 
"$562,000"  should  be  corrected  to  read: 
"$562,500". 


Par.  4.  f  S4.4961A-1T.  Q&A  b-14. 
Example  2,  the  language  "is  462  months 
and  CD  December  31. 1987,  is  476 
montlis."  should  be  removed  and  the 
language  "is  471  months  and  on 
December  31, 1987.  is  488  months." 
should  be  added  in  its  place. 

Par.  5.  In  the  same  example,  the 
number  "42"  should  be  corrected  to 
read;  "51". 

Par.  6.  In  the  same  example,  the 
number  "56"  should  be  revised  to  read: 
"68". 

Par.  7.  9  54.4981A-1T,  Q&A  o-l  (d) 
Examples.,  Example  (4)(c),  the  language 
"IRA  X"  should  be  corrected  to  read" 
"IRA  Y". 

Par.  8.  In  the  same  example,  the 
parenthetical  language  "($1,000  minus 
$925,000)"  should  be  revised  to  read: 
"($1,000,000  minus  $925,000)". 

Par.  9.  In  the  same  Q&A.  Example 
(5)(b).  the  parenthetical  "(15  percent  of 
$111,000)."  should  be  changed  to  read: 
"(15  percent  of  $111,111)." 

Par.  10.  §  54.4981A-1T.  Q&A  c-4(b). 
Example  (1).  the  language  "72  (t)  and 
4g81A  is  $18,500"  should  be  revised-to 
read:  '72(t)  and  4981A  is  $22,500". 
James ).  McGovetn, 

Director,  Employee  Benefits  and  Exempt 

Organizations  Division. 

(FR  Doc.  88-11612  Filed  5-25-88;  8:45  am] 

BILLING  CODE  4S3(M)1-M 


DEPARTMENT  OF  TRANSPORTATION 
'Coast  Guard 
33  CFR  Part  100 
[CGD  09-88-04] 

Special  Local  Rej^ilations; 
Intemationai  Bay  City  River  Roar- 
Saginaw  River 

AGENCY:  Coast  Guard,  DOT. 
action:  Final  rule. 

summary:  Special  local  regulations  are 
being  adopted  for  the  Intemationai  Bay 
City  River  Roar  to  be  held  on  the 
Saginaw  River.  This  event  will  be  held 
on  5,  6  and  7  August  1988.  The 
regulations  are  needed  to  provide  for  the 
safety  of  life  on  navigable  waters  during 
the  event 

EFFECTIVE  DATES:  These  regulations 
become  effective  on  5  August  1988  and 
terminate  on  7  August  1988. 
FOR  FURTHER  INFORMATION  CONTACT: 

CWO  Patrick  M.  FarreU.  Office  of 
Search  and  Rescue.  Ninth  Coast  Guard 
District.  1240  E  9th  St..  Cleveland.  OH 
44199,  (216)  522-3982. 
SUPPUMENTARY  INFOflMATION:  In 
accordance  with  5  U.S.C  553.  a  notice  of 


proposed  ralcBiaking  has  not  been  - 
published  for  these  regulations  and  good 
cause  exists  for  making  diem  effective  in 
less  than  30  days  from  the  date  cdT 
publication.  Following  normal 
rulemaking  procedures  would  have  been 
impracticable.  The  application  to  hold 
this  event  was  not  received  by  the 
Commander.  Ninth  Coast  Guard  District, 
until  02  May.  1988.  and  there  was  not 
sufficient  time  remaining  to  publish 
proposed  rules  in  advance  of  the  event 
or  to  provide  for  a  delayed  effective 
date. 

Economic  Assessment  and  Certification 

These  regulations  are  considered  to 
be  non-major  under  Executive  Order 
12291  on  Federal  Regulation  and 
nonsignificant  under  Department  of 
Transportation  regulatory  policies  and 
procedures  (44  FR  11034;  February  26. 
1979).  Because  of  the  short  duration  of 
these  regiilations,  their  economic  impact 
has  been  foimd  to  be  so  minimal  that  a 
full  regulatory  evaluation  is 
unnecessary. 

Since  the  impact  of  these  regulations 
is  expected  to  be  minimal  the  Coast 
Guard  certifies  that  they  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Drafting  Information 

The  drafters  of  this  regulation  are 
CWO  Patrick  M.  Farrell,  project  officer. 
Office  of  Search  and  Rescue  and  LCDR 
C.V.  Mosebach.  project  attorney.  Ninth 
Coast  Guard  District  Legal  Office. 

Discussion  of  Regulations 

The  Intemationai  Bay  City  River  Roar 
will  be  conducted  on  the  Saginaw  River 
on  5.  6  and  7  August  1986.  This  event 
will  have  an  estimated  70  Hydroplanes 
which  could  pose  hazards  to  navigation 
in  the  area.  Vessels  desiring  to  fransit 
the  regulated  area  may  do  so  only  with 
prior  approval  of  the  Patrol  Commander 
(U.S.  Coast  Guard  Station  Saginaw 
River.  MI). 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety.  Navigation  (water). 
Regulations 

In  consideration  of  the  foregoing.  Part 
100  of  Title  33,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  100— (AMENDED] 

1.  The  authority  citation  for  Part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C  1233;  49  CFR  1.46  and 
33  CFR  100.35. 

2.  Part  100  is  amended  to  add  a 
temporary  §  100.35-0904  to  read  as 
follows: 


9100.35-O9(M    Menwtionai  Bay  City  River 


(a)  Regulated  Area.  That  portion  of 
the  Saginaw  River  fit)m  Liberty  Bridge 
on  the  north  to  Vets  Bridge  on  the  South. 

(b)  Special  Local  Regulations.  (1)  The 
above  area  will  be  closed  to  navigation 
or  anchorage  from  9:30  a.m.  (local  time) 
until  4:00  p.m.  on  5  August  1988.  from 
9:30  a.m.  to  4:30  p.m.  on  6  August  1968 
and  from  8:30  a.m.  to  5:30  p.m.  on  7 
August  1988. 

(2)  Vessels  desiring  to  transit  the 
restricted  area  may  do  so  only  with 
prior  approval  of  the  Patrol  Commander 
and  when  so  directed  by  that  officer. 
The  Patrol  Commander  may  be 
contacted  on  channel  16(156.8  MHZ)  by 
the  call  sign  "Coast  Guard  Patrol 
Commander".  Vessels  will  be  operated 
at  a  no  wake  speed  to  reduce  the  wake 
to  a  minimum  and  in  a  manner  which 
will  not  endanger  participants  in  the 
event  or  any  other  craft.  These  rules 
shall  not  apply  to  participants  in  the 
event  or  vessels  of  the  patrol,  in  the 
performance  of  their  assigned  duties. 

(3)  A  succession  of  sharp,  short 
signals  by  whistle  or  horn  from  vessels 
patrolUng  the  areas  under  the  direction 
of  the  U.S.  Coast  Guard  Patrol 
Commander  shall  serve  as  a  signal  to 
stop.  Vessels  signaled  shall  stop  and 
shall  comply  with  the  orders  of  the 
Patrol  Vessel  failure  to  do  so  may  result 
in  expulsion  irom  the  area,  citation  for 
failure  to  comply,  or  both. 

(4)  Effective  Dates:  These  regulations 
will  become  effective  on  5  August  1988 
and  tenninate  on  7  August  1988. 

Dated:  May  17, 1968. 
A.M.  Danielsen. 

RADM,  U.S.  Coast  Guard  Commander,  Ninth 

Coast  Guard  District 

[FR  Doc.  88-11887  Filed  5-25-88;  8:45  am) 

BaUNO  COOE  4t1«-14-M 


33  CFR  Part  100 
[COD  OS-88-27] 

Special  Local  Regulations  for  Nigtit  In 
Vtoice  Boat  Parade,  Stilp  Ctiannel  and 
Great  Egg  Waterway,  Ocean  City,  NJ 

agency:  Coast  Guard.  DOT. 

ACTKMi:  Notice  of  implementation  of  33 

CFR  100.504. 

summary:  This  notice  implements  33 
CFR  100.504  for  the  Night  in  Venice  Boat 
Parade,  an  annual  event  held  by  the  City 
of  Ocean  City,  New  Jersey,  that  will  be 
held  on  )uly  16. 1988.  These  special  local 
regulations  are  needed  to  provide  for  the 
safety  of  participants  and  spectators  on 
navigable  waters  during  this  event.  The 
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effect  will  be  to  restrict  general 
navigation  in  the  regulated  area  for  the 
safety  of  participants  in  the  parade. 
EFFECTIVE  DATES:  The  regulations  in  33 
CFR  100.504  are  effective  from  6:00  p.ni. 
to  Midnight,  on  July  16. 198a 
FON  FUfrTHEM  INFORMATION  CONTACT: 
Billy  J.  Stephenson,  Chief,  Boating 
Affairs  Branch,  Fifth  Coast  Guard     I 
District  431  Crawford  Street,  ' 

Portsmouth.  Virginia  23704-5004.  (804) 
398-6204. 


Drafting  Information 

The  drafters  of  this  notice  are  Billy  J. 
Stephenson,  project  officer.  Chief. 
Boating  Affairs  Branch,  Boating  Safety 
Division,  Fifth  Coast  Guard  District,  and 
Commander  Robert  J.  Reining,  project 
attorney.  Fifth  Coast  Guard  District 
Legal  Staff. 

Discussion 

The  City  of  Ocean  City,  New  Jersey, 
has  submitted  an  application  to  hold  the 
Night  in  Venice  Boat  Parade  on  July  16, 
198&  The  parade  will  start  at  Ship 
Channel  Buoy  C.  cruise  down  the 
channel  through  Great  Egg  Waterway  to 
Daybeacon  28  and  return  to  Great  Egg 
Waterway  Buoy  2.  Since  this  event  is 
the  type  of  event  contemplated  by  these 
regulations  and  the  safety  of  the 
participants  would  be  enhanced  by  the 
implementation  of  the  special  local 
regulations  for  the  regulated  area. 

The  event  is  sponsored  by  the  Ocean 
City.  New  Jersey,  and  will  consist  of 
approximately  ISO  vessels  ranging  from 
70  feet  or  less.  Commercial  vessels  will 
be  permitted  to  transit  the  regulated 
area  as  the  parade  progresses,  and  thus 
cOtnmercial  traffic  should  not  be 
severely  disrupted  at  any  given  time., 

Dated  May  13, 1968.  j 

A.D.  Braad. 

Rear  Admiral,  U.S.  Coast  Guard.  Commander. 

Fifth  Coast  Guard  District 

(FR  Doc  88-11870  Filed  5-25-88;  8:45  amj 
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33  CFR  Part  100 
[CGOOe  88-11] 

Special  Local  Regulations;  Blessing  of 
ttie  Fleet;  Pascagouia  River— Between 
Pascagoula  River  Day  Beacon  Number 
7  and  ttie  Seaboard  System  Railroad 
(LAN)  Bridge 

AQBicv:  Coast  Guard,  DOT.  I 

action:  Final  rule. 


Special  local  regulations  are 

being  adopted  for  a  Blessing  of  the  Fleet 
to  be  held  in  the  Pascagoula  River 
Between  the  Pascagoula  River  Day 


Beacon  number  7  and  the  Seaboard 
System  Raiboad  (L&N)  Bridge,  lliis 
event  will  be  held  on  29  May  ige&  The 
regulations  are  needed  to  provide  for  the 
safety  of  Ufe  on  navigable  waters  during 
the  event. 

EFFECTIVE  DATES:  These  regulations 
become  effective  from  12.-00  PM  until 
5:00  PM,  29  May  198& 

FOR  FURTHER  INFORMATION  CONTACT: 

LTJG  Steven  D.  Poulin;  (205)  690-2231. 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  5  U.S.C.  553,  a  notice  of 
proposed  rulemaking  has  not  been 
published  for  these  regulations  and  good 
cause  exists  for  making  them  effective  in 
less  than  30  days  from  the  date  of 
publication.  Following  normal 
rulemaking  procedures  would  have  been 
impracticable.  The  application  to  hold 
the  event  was  not  received  until  25  April 
1988,  and  there  was  not  sufficient  time 
remaining  to  publish  proposed  rules  in 
advance  of  the  event  nor  to  provide  for 
a  delayed  effective  date. 

Drafting  InformatioD 

The  draff^rs  of  these  regulations'  are 
LTJG  Steven  D.  Poulin.  Project  Officer, 
Coast  Guard  Group  Mobile,  AL,  and 
LCDR  J.  J.  Vallone,  Project  Attorney. 
Eighth  Coast  Guard  District  Legal 
Office. 

Discussion  of  Regulations 

The  event  requiring  this  regulation  is  a 
boat  parade  sponsored  by  Our  Lady  of 
Victories  Catholic  Church  in  Pascagoula. 
MS.  A  boat  parade  consisting  of 
approximately  150  boats  will  be 
transiting  the  Pascagoula  River  between 
Day  Beacon  number  7  and  the  Seaboard 
System  Railroad  (L&N)  Bridge. 
Commanding  Officer,  Coast  Guard 
Group  Mobile,  Al.,  is  establishing  this 
Marine  Event  Regulation  because  of  the 
need  to  regulate  vessel  traffic  in  this 
area  during  the  event 

List  of  Subjects  in  44  CFR  Fart  100 

Marine  safety.  Navigation  (water). 

Regulations 

In  consideration  of  the  foregoing.  Part 
100  of  Title  33,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  100-4AMENDED] 

1.  The  authority  citation  for  Part  100 
continues  to  read  as  follows: 

Autlwrity:  33  U.S.C.  1233: 49  CFR  1.48  and 
33  CFR  100.35. 

2.  A  temporary  §  110.35-6    11  is  added 
to  read  as  follows: 


S100,35-«    11    Pascagoula  River. 

(a)  Regulated  Area.  Pascagoula  River 
between  Day  Beacon  number  7  and  the 
Seaboard  System  Railroad  (L&N)  Bridge. 

(b)  SpeciaJ  Local  Reguhtiona.  All 
persons  and/or  vessels  not  registered 
with  the  sponsor  as  participants  of 
official  regatta  patrol  vessels  are 
considered  spectators.  The  "ofRcial 
regatta  patrol"  consists  of  any  Coast 
Guard,  public,  state  or  local  law 
enforcement  and/or  sponsor  provided 
vessels  assigned  to  patrol  this  event 

(1)  No  vessel  shall  enter  the  regulated 
area  unless  cleared  for  such  entry  by  or 
through  an  ofHcial  regatta  patrol  vesseL 

(2)  All  northbound  traffic  shall  be 
restricted  to  transiting  the  westside  of 
the  centerline  of  the  Pascagoula  River 
and  all  southbound  traffic  shall  transit 
along  the  eastside.  The  speed  of  all 
vessels  in  the  area  shall  be  restricted  to 
a  non-wake  producing  speed  or  7  knots, 
whichever  is  lower. 

(3)  No  spectators  or  participants  shall 
block.  loiter  in,  or  impede  the  through 
transit  of  participants  of  official  regatta 
patrol  vessels  in  the  regulated  area 
during  the  effective  date. 

(4)  Between  the  hours  of  1:00  PM  and 
5KX)  I^  the  following  activities  are 
strictly  prohibited: 

(i)  Swimming. 

(ii)  Anchoring,  except  those  vessels 
designated  and  authorized  by  the  Coast 
Guard  Patrol  Conunander. 

(5)  During  the  course  of  the  event 
participants  and  spectators  shall  not 
raise  sails  or  otherwise  impede  the 
vision  of  any  vessel  operator.  Any 
fishing  vessels  participating  in  the  event 
shall  rig  in  any  gear  extending  from  the 
sides  of  the  vessel.  Any  vessel  in  tow 
shall  be  excluded  from  the  regulated 
area. 

(6)  When  hailed  and/or  signaled  by 
horn  or  whistle  by  an  official  regatta 
patrol  vessel,  a  participant  or  spectator 
vessel  shall  come  to  an  immediate  stop. 
Vessels  shall  comply  with  all  directions 
of  the  designated  Patrol  Commander. 
Failure  to  do  so  may  result  in  a 
detention,  citation,  or  arrest  for  failure 
to  comply. 

(7)  The  Patrol  Commander  is 
empowered  to  forbid  and  control  the 
movement  of  vessels  in  the  regulated 
area.  He  may  terminate  the  marine 
event  at  any  time  if  it  is  deemed 
necessary  for  the  protection  of  life  and 
property.  The  Patrol  Commander  may  be 
reached  on  VHF  Channel  16  (156.8MHz) 
when  required,  by  the  call  sign 
"PATCOM". 

(c)  Effective  Dates.  These  regulations 
are  effective  from  12.-00  PM  until  5KX) 
PM.  29  May  1988. 
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Dated:  May  12. 1988. 
A.E.  Hami. 

Captain,  U.S.  Coast  Guard.  Acting 
Commander.  8th  Coast  Guard  District 
[FR  Doc  88-11888  FUed  S-25-88;  8:45  am] 
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33CFRPart100 

t 

IC6018S-026] 

Spedai  Local  Regulations:  Freeport 
Grand  Prix.  Long  Beach,  NY 

AOENCV:  Coast  Guard;  DOT. 
action:  Final  rule. 

summary:  Special  local  regulations  are 
being  adopted  for  the  Freeport  Grand 
Prix  high  performance  powerboat  race 
being  sponsored  by  South  Bay 
Performance  Association.  The 
regulations  will  be  in  effect  on  June  11, 
1988  and  will  place  operating 
restrictions  on  watercraft  operating  on 
the  Atlantic  coastal  waters  south  of 
Long  Beach,  Long  Island,  New  York. 
I  effective  date:  These  regulations  are 
effective  from  IIKX)  am  to  SKW  pm  on 
June  11, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lieutenant  Luke  Brown,  (617)  223-8311. 
SUPPLEMENTARY  INFORMATION:  In 

accordance  with  5  U.S.C.  553.  a  notice  of 
proposed  rulemaking  has  not  been 
published  for  these  regulations  and  good 
cause  exists  for  making  them  effective  in 
less  than  30  days  from  the  date  of 
publication.  Following  normal 
rulemaking  procedures  would  have  been 
impracticable.  Negotiations  between  the 
Coast  Guard  and  the  sponsor  created  a 
delay  and  there  was  not  sufficient  time 
remaining  to  publish  proposed  rules  in 
advance  of  the  event  or  to  provide  for  a 
delayed  effective  date.  The  regulations 
will  be  published  in  the  First  Coast 
Guard  District  Local  Notice  to  Mariners. 

Drafting  InfimnatioD 

The  drafters  of  these  regulations  are 
LT  L  Brown,  project  officer.  First  Coast 
Guard  District  Boating  Affairs  Branch 
and  CDR  M.  A.  Leone,  project  attorney. 
First  Coast  Guard  District  Legal  Office. 

Discussion  of  Regulations 

The  Freeport  Grand  Prix  is  a  high 
performance,  Indy  500  type,  powerboat 
race  around  an  eight  (8)  mile  rectangular 
cotirse  situated  approximately  one  and 
one  quarter  (1%)  miles  south  of  Long 
Beach,  Long  Island,  New  York.  There 
will  be  up  to  50  vessels  participating. 
The  sponsoring  organization  will 
provide  eight  to  12  patrol  boats  along 
with  turning  and  finishing  marie  boats. 
The  purpose  of  this  regulation  is  to  close 


a  portion  of  the  Atiantic  coastal  waters 
south  of  Long  Beach,  Long  Island,  New 
York  to  all  traffic  except  law 
enforcement  vessels;  regatta 
participants;  and  official  regatta  patrol 
vessels.  No  vessels  other  than  race 
participants  and  patrol  craft  will  be 
allowed  to  enter  the  regulated  area 
which  is  described  below,  llie  regulated 
area  and  immediately  adjacent  waters 
will  be  patrolled  by  several  Coast  Guard 
and  Coast  Guard  Auxiliary  vessels 
which  will  be  assisted  by  local  law 
enforcement  authorities  and  the  sponsor 
provided  patrol  boats. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety,  Navigation  (water) 

Regulations 

In  consideration  of  the  foregoing.  Part 
100  of  TiUe  33,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  100— [AMENDED] 

1.  The  authority  citation  continues  to 
read  as  follows: 

Authority:  33  U.S.C  1233;  49  CFR  1.46  and 
33  CFR  100.35. 

2.  A  temporary  S  100.35-01-26  is 
added  to  read  as  follows: 

{10035-01-26    Freeport  Grand  Prix,  Long 
Doacn,  new  Tonu 

(a)  Regulated  Area.  The  regulated 
area  is  a  trapezoidal  area  on  the  coastal 
Atiantic  waters  of  Long  Island  to  the 
south  of  Long  Beach,  New  York.  The 
racing  area  is  one  and  one  quarter  (IV^) 
miles  south  of  Long  Beach  and  three  and 
one  quarter  (3Vi)  miles  north  of  the  . 
northern  boundary  of  Ambrose  Channel. 
The  regulated  area  will  be  specifically 
bounded  as  follows: 

(1)  Northeast  Comer  approximately 
one  and  one  quarter  (1  V«)  miles 
southwest  of  Jones  Iiilet  breakwater  at 
coordinates  40-33-42  North;  073-35-42 
West 

(2)  Southeast  Comer  southwest  of 
Jones  Iidet  Approach  Buoy  (R  "2";  Light 
List  Number  685)  at  coordinates  40-31- 
45  Nortii;  073-30-19  West 

(3)  Southwest  Comer  east  of  East 
Rockaway  Approach  Buoy  (R  "4";  Light 
List  Number  690)  at  coonUnates  40-31- 
31  Nortii:  073-42-21  West 

(4)  Northwest  Comer  40-33-30  North: 
073-40-57  West 

(b)  Special  Local  Regulations.  Vessels 
not  participating  in.  or  operating  as  a 
safety/rescue  patrol  shall: 

(1)  Not  operate  within  the  regulated 
area 

(2)  Immediately  follow  any  specific 
instructions  given  by  Coast  Guard  patrol 
craft. 


(3)  Exercise  extreme  caution  when 
operating  near  the  regulated  area. 

(c)  Effective  Dates.  These  regulations 
become  effective  at  IIKX)  am  on  June  11, 
1988  and  terminate  at  3:00  pm  on  June 
11, 1988. 

Dated:  May  17. 198& 
R.L.  lohanson. 

Rear  Admiral.  U.S.  Coast  Guard,  Commander, 
First  Coast  Guard  District 

[FR  Doc  88-11871  FUed  5-25-88: 8:45  am] 
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33  CFR  Parte  140  and  143 

[CQD84-098a] 

8eH-lnspection  of  Fbced  OCS  FacNHles 

aosncy:  Coast  Guard,  DOT. 
action:  Final  rule. 

summary:  The  Coast  Guard  is  amending 
the  regulations  concerning  the 
inspection  of  fixed  facilities  on  the 
Outer  Continental  Shelf  (OCS)  to  require 
the  owner  or  operator  to  conduct  the 
annual  scheduled  inspection  rather  than 
the  Coast  Guard.  The  owner  or  operator 
is  required  to  report  the  results  of  that 
inspection  to  the  Coast  Guard.  This 
amendment  is  necessary  in  order  to 
provide  for  statutorily  mandated 
inspection  of  all  fixed  OCS  facilities. 
This  program  will  improve  safety  by 
providing  at  least  one  inspection 
annually  of  all  fixed  OCS  facilities  and 
by  allowing  the  Coast  Guard  to  focus 
the  efforts  of  its  available  marine 
inspectors  on  inspections  of  manned 
fixed  facilities,  particularly  those  which 
have  a  poor  safety  record.  The  Coast 
Guard  will  perform  additional 
inspections  of  other  fixed  OCS  facilities 
sufficient  to  provide  oversight  of  the 
self-inspection  program. 
BFFECnvi  date:  June  27, 1988. 
FOR  FURTHER  INFORMATION  CONTACT! 
LCDR  Anthony  Dupree,  Jr.,  Merchant 
Vessel  Inspection  and  Documentation 
Division,  Office  of  Marine  Safety, 
Security  and  Environmental  Protection, 
(202)  267-2307. 

SUPPLEMENTARY  INFORMATION:  On 
March  7, 1985,  the  Coast  Guard 
published  an  Advanced  Notice  of 
Proposed  Rulemaking  (ANPRM)  (50  FR 
9290)  entitled  "Revision  of  the 
Regulations  on  Outer  Continental  Shelf 
Activities".  One  of  several  subjects 
discussed  in  the  ANPRM  concerned 
inspection  of  fixed  OCS  facilities.  On 
July  7, 1987,  the  Coast  Guard  published  a 
Notice  of  Proposed  Rulemaking  (NPRM) 
(52  FR  25392)  entitied  "Self-Inspection  of 
Fixed  OCS  Facilities"  (CGD  84-098a). 
That  NPRM  proposed  regulations  that 
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would  require  the  owner  or  operator  of 
fixed  OCS  facilities  to  conduct  annual 
inspections  of  tfaeir  facilities  and  report 
the  results  of  those  inspections  to  the 
Coast  Guard.  The  conudent  period  for 
the  NPRM  closed  on  August  27, 1987. 
Fifteen  comment  letters  were  received. 
A  public  hearing  was  not  requested  and 
was  not  held. 

Drafting  Information 

The  principal  persons  involved  m 
drafting  this  Final  Rule  were  LCDR 
Anthony  Dupree,  Jr.,  Project  Manager, 
and  Mr.  Stephen  H.  Barber,  Project 
Counsel.  Office  of  Chief  Counsel. 

Background  and  Objectives 

The  principal  objective  of  this  Final 
Rule  is  to  produce  an  overall 
improvement  in  safety.  The  Coast 
Guard,  by  allowing  industry  to  perform 
the  mandated  annual  inspections,  will 
be  able  to  focus  its  resources  on  those 
fixed  OCS  fadUties  that  are  manned, 
have  a  poor  safety  record,  or  are  the 
subject  of  worker  complaints.  Further, 
the  Coast  Guard  will  be  conducting 
oversight  inspections  (spot-checks)  of 
nmdomly  selected  manned  and 
unmanned  facilities.  The  number  of 
facilities  inspected  by  the  Coast  Guard 
and  the  number  of  Coast  Guard 
inspections  per  facility  will  be  adjusted 
from  year  to  year  to  assure  that  safety  is 
not  jet^iardized  and  that  the 
effectiveness  of  the  self-inspection 
program  is  not  compromised. 

Additionally,  inspection  reports  and 
casualty  reports  will  be  reviewed  for 
inconsistencies  and  analyzed  by  the 
Coast  Guard.  This  will  allow  the  Coast 
Guard  to  better  evaluate  the  safety 
performance  of  individual  operators  and 
will  provide  a  mechanism  whereby 
industry  trends  may  be  identified  or 
predicted. 

Discussion  of  Coounents  and  Changes  to 
the  Kegnlatioos 

A  total  of  fifteen  letters  were  received 
on  the  NPRM.  Fourteen  letters  generally 
supported  the  proposed  regulations  and 
one  opposed  them.  The  comments  and 
the  resulting  changes  are  discussed 
below. 

1.  One  comment  letter  stated  that  self- 
inspections  tend  to  be  self  serving  and 
ladi  objectivity  and  that  only  fully 
qualified  Coast  Guard  approved 
inspectors  who  are  independent  of  the 
facility's  owners  and  operators  should 
be  allowed  to  conduct  the  inspections. 
Such  a  program  was  considered  by  the 
Coast  Guard  but  was  rejected  because 
the  resources  required  to  develop  and 
administer  an  approval  program  would 
reduce  the  Coast  Guard's  ability  to 
focus  its  attention  on  specific  problem 


areas.  The  use  of  Coast  Guard  approved 
inspectors  would  not  reduce  the  need 
for  Coast  Guard  oversight  inspections. 
Furthermore,  limiting  inspectors  to  those 
who  are  independent  of  the  owner/ 
operator  would  unnecessarily  increase 
costs  to  owners/operators  who  prefer  to 
use  their  own  qualified  employees. 

2.  One  comment  i^^iggested  that  the 
self-inspection  concept  be  extended  to 
offshore  supply  vessels  (OSVs)  and 
another  suggested  that  it  be  extended  to 
mobile  offshore  driUing  units  (MODUs). 
The  MODU  inspection  requirements 
(Subchapter  1-A  of  46  CFR  Chapter  I) 
and  the  OSV  inspection  requirements 
(Subchapter  I  of  40m?  Chapter  I)  are 
based  on  statutes  which  generally 
would  not  permit  the  regulatory 
extension  of  self-inspection  to  these 
vessels. 

3.  One  comment  stated  that  "new 
facility"  as  used  in  SS  140.101  and 
140.103  should  be  defined.  The  Co^st 
Guard  agrees  with  this  suggestion  and 
has  modified  S  9 140.101  and  140.103 
accordingly. 

4.  One  comment  questioned  whether 
an  unannounced  inspection  by  the  Coast 
Guard  would  restart  the  12  month  cycle 
prescribed  is  1 140.103(a].  Under 

i  140.103(b),  only  tiie  initial  Coast  Guard 
inspection  of  a  new  facility  can  be 
counted  as  a  required  annual  inspection. 

5.  One  comment  suggested  that 

9 140.103(a)  be  changed  to  permit  one 
inspection  per  calendar  year  with  the 
time  between  inspections  not  to  exceed 
18  months.  The  Coast  Guard  interprets 
43  U.S.C  1348  as  requiring  one 
scheduled  on  site  inspection  every  12 
months.  Therefore,  this  section  remains 
unchanged  in  the  Final  Rule. 

6.  One  comment  stated  that 

9 140.103(c)  is  not  clear  as  to  whether 
inspections  by  a  third  party  contractor 
employed  by  the  owner  or  operator  are 
permitted.  Section  14ai03(c)  has  been 
reworded  to  avoid  implications  that  the 
inspection  must  be  performed  only  by 
employees  of  the  owner  or  operator. 

7.  Four  comments  stated  that  the  10 
day  requirement  in  the  proposed 

9 140.103(cl  for  submitting  the  Form  CG- 
5432  would  not  allow  sufficient  time  for 
the  form  to  clear  company  channels. 
Therefore.  "10  days"  has  been  changed 
to  "30  days." 

8.  Two  coounents  suggested  that  Form 
CG-5432  be  retained  by  the  company 
rather  than  forwarded  to  tiie  Coast 
Guard,  as  required  in  9 140.103(c).  The 
Coast  Guard  needs  the  information 
contained  on  the  forms  in  order  to 
evahiate  the  effectiveness  of  the 
program  and  to  verify  compliance  wiA 
33  CFR  Part  140.  The  inspection  forms 
along  with  casualty  reports,  will  be  used 
to  better  evaluate  the  safety 


performance  of  individual  operators. 
Therefore,  this  suggestion  was  not 
adopted. 

9.  Five  comments  suggested  that 

9 14ai03td)  be  revised  to  allow  facility 
owners/operators,  rather  than  the 
Officer  in  Charge,  Marine  Inspection, 
(OCMI),  to  develop  the  annual 
inspection  schedule  for  their  existing 
facilities.  The  comments  stated  that  this 
will  allow  the  owner  to  carry  out  the 
inspections  in  a  more  effective  and  cost 
efficient  manner.  The  Coast  Guard 
agrees  and  has  revised  the  paragraph  to 
allow  owners/operators  to  develop  their 
own  inspection  schedules.  However, 
because  the  OCMI  is  now  excluded  from 
the  process,  a  provision  has  been  added 
to  require  owners/ operators  to  submit  a 
list  of  the  proposed  inspection  dates  for 
each  of  their  facilities  to  the  OCMI.  This 
information  is  needed  to  assist  the  Coast 
Guard  in  timing  unaimounced 
inspections  and  in  allocating  resources 
to  process  inspection  forms. 

10.  Two  comments  objected  to 
9 140.105(a)  which  requires  the 
mutilation  of  defective  or  unrepairable 
lifesaving  or  firefighting  equipment  The 
comments  stated  that  company  or  third 
party  inspectors  may  not  have  the 
expertise  to  determine  if  the  equipment 
is  repairable  and  that,  in  some  cases, 
mutilation  may  be  difficult  and 
hazardous.  The  old  regulations  required 
that  defective  or  uiu«pairable  lifesaving 
and  firefighting  equipment  be  destroyed 
or  rendered  unusable  in  the  presence  of 
the  inspector  making  the  determination. 
He  Coast  Guard  continues  to  believe 
that  this  is  necessary  in  order  to  prevent 
the  inadvertent  or  intentional  uqe  of 
defective  lifesaving  or  firefighting 
equipment  by  subsequent  users,  whether 
on  or  off  the  facility.  Therefore,  the 
requirement  remains  unchanged  in  the 
final  rule.  To  assist  inspectors  in 
determining  die  acceptability  of 
firefighting  and  lifesaving  equipment, 
the  Coast  Guard  publishes  a  series  of 
circulars  which  are  identified  in 
paragrai^  five  of  "Discussion  of 
Comments  and  Changes  to  Form  CG- 
5432"  in  this  preamble. 

11.  Five  comments  suggested  that  the 
regulations  provide  definite  timeframes 
for  correction  of  the  deficiencies  under 
9 140.105.  One  of  the  comments  also 
suggested  that,  in  order  to  reduce  the 
flow  of  paperwork  and  to  provide  a 
more  efficient  method  of  establishing 
timeframes  for  correction  of 
deficiencies.  9 140.105(c)  be  revised  to 
permit  the  owner  or  operator  to  specify 
on  Form  CG-5432  when  the  outstancbng 
deficiencies  are  to  be  corrected,  subject 
to  approval  by  the  Coast  Guard.  The 
Coast  Guard  beHeves  that  it  is  not 
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necessary  to  provide  a  timeframe  for  the 
correction  of  deficiencies  in  the 
regulations.  With  the  expansion  of  the 
reporting  period  to  30  days,  the  vast 
majority  of  Forms  CG-5432  will  be 
submitted  with  no  outstanding 
deficiencies.  The  owners/operators 
should  be  able  to  correct  most 
deficiencies  found  during  the 
inspections  within  the  30  day  period 
allowed  for  submission  of  the  report  to 
the  OCMI.  In  some  instances,  an 
acceptable  time  for  correction  of  the 
deficiency  may  be  less  than  the  time  it 
takes  for  the  Coast  Guard  to  process  the 
proposed  deficiency  correction  letter  to 
Uie  ovsmer  or  operator.  Therefore,  the 
Final  Rule  now  requires  the  owners  or 
operators,  in  histances  where  lifesaving 
or  firefighting  equipment  deficiencies 
cannot  be  corrected  within  the  30  day 
reporting  period,  to  contact  the  OCMI 
for  a  determination  of  an  appropriate 
timeframe  for  repair  and  to  indicate  the 
same  on  Form  CG-5432.  This  contact 
must  be  made  prior  to  submitting  Form 
CG-5432  and  in  time  to  comply  with  the 
30  day  inspection  reporting  requirement 
contained  in  9 140.103(c). 

Discussion  of  Comments  and  Changes  to 
Form  CG-5432 

The  Fixed  OCS  Fadlify  Inspection 
Report  Form  CG-5432.  as  published  in 
the  NPRM,  has  not  been  changed. 
Certain  minor  changes  to  the 
instructions  printed  with  the  form  were 
made  in  response  to  comments 
requesting  further  clarification.  A  copy 
of  the  form  with  instructions  will  be 
available  from  OCMIs.  Comments  and 
changes  are  discussed  below. 

1.  One  comment  stated  that  it  could  be 
cumbersome  to  identify  all  partners  who 
are  owners  of  a  lease  on  Form  CG-5432. 
The  comment  suggested  that  only  the 
operating  partner  be  required  to  be 
identified  on  the  form.  The  Coast  Guard 
agrees  that  in  some  instances  the  list  of 
owners  could  be  quite  lengthy. 
Therefore,  the  instructions  for  the  form 
have  been  changed  to  permit  the  listing 
of  either  the  owners  or  the  operating 
partner. 

2.  Two  comments  questioned  the  need 
to  include  the  number  of  fire 
extinguishers  in  item  seven  of  Form  CG- 
5432  and  suggested  that  the  instructions 
for  item  seven  be  clarified  with  respect 
to  the  type  of  information  necessary.  In 
order  to  ascertain  whether  the  amount 
of  equipment  is  in  compliance  with  the 
regulations,  the  Coast  Guard  needs  to 
know  the  number  of  extinguishers  on 
board  the  fadUfy.  The  instructions  for 
item  seven  have  been  revised  to  darify 
what  information  is  needed  about  the 
fadlify's  portable,  semi-portable,  and 
fixed  firefighting  equipment 


3.  One  comment  stated  that  the  total 
number  of  life  preservers,  workvests. 
and  ringbuoys  called  for  on  Form  CG- 
5432  is  immaterial  and  suggested  that 
only  the  minunum  number  required 
should  be  reported.  Under  33  CFR 
146.15.  all  emergency  equipment  on  a 
facilify  is  required  to  be  maintained  in 
good  condition  at  all  times,  llie  Coast 
Guard  believes  that  an  inspection  of  all 
the  lifesaving  equipment  on  board  the 
facilify  is  an  important  part  of  ensuring 
compliance  vq^  this  requirement  The 
total  number  of  Ufe  preservers, 
woikvests.  and  ring  buoys  on  board  the 
facilify  must  be  included  on  the  form  in 
order  for  the  Coast  Guard  to  determine 
what  equipment  is  on  the  facilify  and 
whether  the  emergency  equipment 
complies  with  33  CFR  146.15.  Therefore, 
this  suggestion  was  not  adopted. 

4.  Two  comments  suggested  that  Form 
CG-5432  be  altered  to  provide  for  the 
name,  tide,  and  phone  number  of  the 
individual  performing  the  inspection.  For 
the  purposes  of  Coast  Guard 
recordkeeping,  the  identify  of  the 
individual  making  the  inspection  is  not 
necessary  and  will  not  be  required  to  be 
induded  on  the  form.  However,  owners 
or  operators  may  enter  the  identify  of 
the  inspector  under  the  comment  section 
of  the  form  if  they  so  desire. 

5.  Two  comments  siiggested  that  the 
Coast  Guard  should  develop  a  short 
inspection  guideline  booklet  to  include 
the  pertinent  provisions  of  Parts  141. 
142, 143. 144.  and  146.  One  of  the 
comments  stated  that  it  is  not 
reasonable  to  exped  the  inspector  to 
have  these  references  available.  One 
comment  stated  that  Form  CG-5432  is 
not  sufficienUy  detailed  to  serve  as 
either  a  guide  or  a  checklist  for  the 
actual  inspection.  The  Coast  Guard  does 
not  believe  it  is  necessary  to  provide  a 
separate  guideline  booklet  for  the 
inspection  of  fixed  OCS  facilities.  Parts 
141  through  146  are  all  contained  in  the 
same  volume  of  the  Code  of  Federal 
Regulations  which  is  readily  available 
from  the  Government  Printing  Office 
(GPO)  for  a  small  cost  All  the  items 
required  to  be  checked  for  a  Coast 
Guard  inspection  are  referenced  on 
Form  CG-6432.  Inspection  guidance  in 
the  form  of  Navigation  and  Vessel 
Inspection  Circulars  (NVCs)  on  the 
inspection  of  lifesaving  equipment  (NVC 
Z-63.  5-77. 1-80. 4-aa  9-80. 4-85.  3-86) 
and  firefighting  equipment  (NCV  6-7a 
7-7a  8-73. 13-86)  are  readily  available 
from  the  Coast  Guard's  Marine  Safefy 
Center.  2100  Second  Sti«et  SW.. 
Washington.  DC  20593-0001  for  a  small 
cost  For  the  other  items  referenced  on 
Form  CG-S432.  the  dted  regulations 
contain  suffident  information  for 


carrying  out  the  inspection.  Therefore, 
this  suggestion  was  not  adopted 

Regulatory  Evaluation 

This  final  rule  is  considered  to  be  non- 
major  under  Executive  Order  12291  and 
significant  under  DOT  regulatory 
policies  and  procedures  (44  FR 11034; 
February  26, 1979).  A  fhial  regulatory 
evaluation  has  been  prepared  and 
placed  in  the  rulemaking  docket.  It  may 
be  inspected  or  copied  at  the  Office  of 
the  Marine  Safefy  Council,  Room  2110. 
U.S.  Coast  Guard  Headquarters,  2100 
Second  Sti«et  SW.,  Washington.  DC, 
(202)  267-2307,  bom  8  a.m.  to  3  p.m. 
Copies  may  also  be  obtained  by 
contacting  that  office.  The  economic 
impact  of  the  final  rule  will  be  minimal 
for  many  fixed  OCS  facilities  because 
virtually  all  owners  and  operators 
already  conduct  some  degree  of  self- 
inspection  on  their  facilities.  However, 
some  owners  and  operators  lack  in- 
house  expertise  to  properly  condud  a 
self-inspection  and  will  have  to  contract 
with  a  Uiird  party  to  conduct  all  or  part 
of  the  self-inspection  program.  We 
estimate  that  the  self-inspection 
program  will  cost  the  industry  an 
additional  $196,000  annually  for 
personnel. 

The  primary  means  of  transportation 
is  expected  to  be  by  helicopter,  although 
available  vessels  may  be  used  for 
transportation  to  unmanned  fadlities  in '  ^ 
close  proximify  to  other  facilities 
equipped  with  helicopter  decks. 
Transporation  to  and  from  fadlities  for 
Inspections  is  expected  to  be  provided 
by  existing  transportation  70%  of  the 
time.  Transportation  for  the  remaining 
30%  of  the  inspections  is  expected  to  be 
provided  by  dedicated  helicopters 
resulting  in  an  additional  annual 
fransportation  cost  of  approximately 
$295,000. 

It  will  take  an  annual  expenditure  of 
approximately  980  man-days  to  conduct 
the  inspections  of  3,074  fadlities  and 
thereby  collect  the  information 
necessary  to  complete  Form  CG-5432. 
Additionally,  we  estimate  that  it  would 
take  between  15  and  30  minutes  to 
complete  Form  CG-5432.  The  total 
information  collection  burden  is 
estimated  to  be  9,400  man-hours.  The 
dollar  cost  to  collect  the  information  is 
included  in  the  estimated  inspection 
costs.  The  maximum  additional  cost  to 
complete  the  form  is  estimated  to  be 
$39,000  aimually. 

The  total  annual  economic  burden  of 
the  self-inspection  program  is  estimated 
to  be  the  total  of  additional 
transportation  costs,  additional 
personnel  costs,  and  costs  to  complete 
the  Form  CG-M32.  This  total  is  $53a000. 
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For  the  Coast  Guard  to  conduct 
scheduled  inspections  of  all  OCS 
facihties,  the  annual  cost  would  be 
approximately  $760,00a  This  is  in 
addition  to  inspections  of  MOOU's, 
inspections  in  response  to  worker 
complaints,  and  unannounced 
inspections  conduirted  as  oversight  o 
the  OCS  safety  program,  and  reflects  the 
operational  economies  achieved  by 
scheduling  multiple  inspections 
wherever  practicable.  Under  the  Final 
Rule,  the  Coast  Guard  will  not  require 
the  $760,000  to  conduct  scheduled 
inspections  but  will  need  to  increase 
unannounced  inspections  to  ensure  that 
the  self-inspection  program  is  being 
carried  out  properly.  It  is  estimated  that 
$190,000  would  be  required  annually  to 
achieve  approximately  2S%  inspections. 
The  degree  of  oversight  may  be  reduced 
after  experience  is  gained  with  the  self- 
inspection  program. 

The  net  result  of  the  final  rule  will  be 
to  shift  a  function  that  would  require  the 
expen(fiture  by  the  government  of 
approximately  $760,000  to  the  industry, 
at  an  estimated  cost  to  industry  of 
$53a000.  Increased  oversight 
inspections  to  ensure  program  reliability 
will  require  estimated  annual 
government  expenditures  of  $190,000 
initially,  bat  may  be  reduced  in  the 
future.   • 

Specific  comments  on  Coast  Guard 
cost  estimates  were  solicited  in  the 
NPRM  from  all  interested  and 
knowledgeable  parties.  One  comment 
letter  on  the  cost  of  the  program  was 
received.  The  comment  stated  that  the 
Coast  Guard  cost  figures  had 
underestimated  the  average  inspection 
time  per  facility.  The  comment  also 
stated  that  the  Coast  Guard  estimated 
average  cost  may  be  too  low.  The 
comment  estimated  the  total  cost  to  the 
industry  to  be  in  excess  of  $4.5  million, 
rather  than  the  $530,000  estimated  by 
the  Coast  Guard.  The  $4.5  million 
estimate  was  based  on  the  incorrect  1 
assumption  that  the  Coast  Guard  is    ' 
responsible  for  inspecting  the  entire 
structure.  Under  the  1980  Memorandum 
of  Understanding  between  the  Minerals 
Management  Service  (MMS)  and  the 
Coast  Guard,  the  Coast  Guard  is 
responsible  for  lifesaving.  firefighting. 
and  occupational  safety  and  health 
items;  MMS  is  responsible  for  all  items 
relating  to  drilling,  production, 
workover,  and  well  control  including  the 
inspection  of  the  8tructiu«  itself.  The 
failure  to  take  into  account  this  division 
of  responsibility  is  the  principal  reason 
for  the  discrepancy  between  the  cost 
estimates.  However,  the  Coast  Guard 
also  reexamined  its  cost  estimates  for 
inspections  reqinred  by  this  rulemaking 


and  concluded  that  the  Coast  Guard 
estiaiates  are  reasonable. 

The  najoiity  of  the  owners  or 
operator*  are  expected  to  combine  the 
required  annual  inspection  with  other 
inspections,  maintenance  visits,  or 
operational  tests  already  being 
performed  by  the  owner/ operator. 
Further,  although  some  platforms  may 
require  several  hours  to  inspect,  the 
majority  of  the  platforms  Icoated  on  the 
U.S.  OCS  are  unmanned  and  have 
minimal  equipment  that  w6uld  require 
inspection  under  this  rule.  These  rules 
wmild  not  affect  State  and  local 
governments  and  would  have  a 
negligible  effect  on  costs  to  consumers. 

Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  through  612).  the  Coast 
Guard  considered  whether  the  Final 
Rule  is  likely  to  have  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  "Small 
entities"  include  independently  owned 
and  operated  small  businesses  which 
are  not  dominant  in  their  field  and 
which  would  otherwise  quahfy  as 
"small  business  concerns"  under  section 
3  of  the  Small  Business  Act  (15  U.S.C 
632).  These  regulations  will  a^ect 
owners  and  operators  of  fixed  OCS 
facilities.  Because  of  the  extremely  high 
costs  of  these  facilities,  their  owners 
and  operators  tend  to  be  major 
corporations  or  subsidiaries  of  major 
corporations. 

For  the  above  reasons,  the  Coast 
Guard  certifies  that  this  Final  Rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  Comments  were  solicited  in  the 
tiPRM  bom  those  who  felt  that  this  rule 
would  have  a  si^iificant  impact  on  their 
small  business.  No  comments  on  this 
issue  were  received. 

Paperwork  Reduction  Act 

This  rulemaking  contains  information 
collection  requirements  in  SS  140.103 
and  140.105.  These  items  have  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  under  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq.).  These  requirements 
have  been  approved  and  have  been 
assigned  OMB  No.  2115-0569. 

Categorical  Exclusion  Statement  has 
been  prepared  and  is  on  file  in  the 
rulemaking  docket 

list  of  Subfects 

33  CFR  Part  140 

Administrative  practice  and 
procedure.  Authority  delegation. 
Continental  shelf.  Incorporation  by 


reference.  Law  enforcement.  Marine 
saiiety,  Reporting  and  recordkeeping. 

33  CFR  Part  143 

Continental  shelf.  Iiu:orporation  by 
reference.  Marine  safety. 

In  consideration  of  the  foregoing. 
Parts  140  and  143  of  Title  33  of  the  Code 
of  Federal  Regulations  are  amended  as 
follows: 

PART  140-QENERAL 

1.  The  authority  citation  for  Part  140  is 
revised  to  read  as  follows: 

Awlhnrity:  43  U.&C.  1333(dMl).  13«a(c). 
13SA:  48  CFR  1.4& 

2.  In  S  140.101.  the  section  heading 
and  paragraph  (b)  are  revised  and  new 
paragraphs  (d)  and  (e)  are  added  to  read 
as  follows: 

§140.101    InspwHon  by  Coast  GuanI 


(b)  Under  the  direction  of  the  Officer 
in  Charge,  Marine  Inspection,  marine 
inspectors  may  inspect  units  engaged  in 
OCS  activities  to  determine  whether  the 
requirements  of  this  subchapter  are  met 
These  inspections  may  be  conducted 
with  or  without  advance  notice  at  any 
time  deemed  necessary  by  the  Officer  in 
Charge,  Marine  Inspection. 
*        •        *        *        • 

(d)  Coast  Guard  inspections  of  foreign 
units  recognize  valid  international 
certificates  accepted  by  the  United 
States,  including  Safety  of  Life  at  Sea 
(SOLAS),  Loadhne,  and  Mobile  Ofishore 
Drilling  Unit  (MODU)  Code  certificates 
for  matters  covered  by  the  certificates, 
unless  there  are  clear  grounds  for 
believing  that  the  condition  of  the  unit 
or  its  equipment  does  not  correspond 
substantially  with  the  partic\ilars  of  the 
certificate. 

(e)  Coast  Guard  marine  inspectors 
conduct  an  initial  inspection  of  each 
fixed  OCS  facility  installed  after  June 
27, 1968,  to  determine  whether  the 
facility  is  in  compliance  with  the 
requirements  of  this  sul)chapter. 


9140.102   (Ramovad] 

3.  By  removing  9  140.102,  Foreign 
units. 

4.  By  revising  \  140.103  to  read  as 
follows: 

9140L103    Aoouai  mapaction  Of  flxad  OCS 


(a)  The  owner  or  operator  of  each 
fixed  OCS  facility  shall  ensure  that  the 
facility  is  inspected,  at  intervals  not  to 
exceed  12  months,  to  determine  whether 
the  facility  is  in  compliance  with  the 
requirements  of  this  subchapter. 


(b)  Except  for  initial  inspections  under 
9  14ai01(e),  inspections  by  Coast  Guard 
Marine  inspectors  do  not  meet  the 
requirements  for  an  inspection  under 
paragraph  (a)  of  this  section. 

(c)  Except  for  initial  inspectiorw  under 
9  140.101(e),  the  results  of  the  inspection 
must  be  recorded  on  Form  CG-5432. 
Forms  CG-6432  may  be  obtained  from 
the  Officer  in  Charge,  Marine 
Inspection.  The  owner  or  operator  shall 
submit  the  comi^ted  Form  CG-5432  to 
the  Officer  in  Charge,  Marine 
Inspection,  within  30  days  after 
completion  of  the  inspection. 

(d)  For  facilities  installed  on  the  OCS 
after  June  27, 1968,  the  12  month  period 
under  paragraph  (a)  of  this  section 
begins  with  the  initial  inspection  under 
9  140.101(e).  For  facilities  on  Ae  OCS  on 
June  27, 1988,  the  12  month  period  begins 
upon  completion  of  the  first  inspection 
under  paragraph  (aj  of  this  section, 
which  inspection  must  be  con^ileted 
within  12  months  after  June  27, 1988. 
Before  September  28, 1988,  the  owner  or 
operator  shall  notify  the  Officer  in 
Charge,  Marine  Inspection,  of  the 
proposed  inspection  date  for  each 
facility. 

5.  By  revising  9 140.105  to  read  as 
follows: 

9140.105    Conactlonofdaficianeiasand 
hazards. 

(a)  Lifesaving  and  fire  fighting 
equipment  which  is  found  defective 
during  an  inspection  and  which,  in  the 
opinion  of  the  inspector,  cannot  be 
satisfactorily  repaired  must  be  so 
mutilated  in  the  presence  of  the 
inspector  that  it  caiuiot  be  used  for  the 
purpose  for  which  it  was  originally 
intended.  Lifesaviag  and  fire  fighti^ 
equipment  subsequently  det«ioined  to 
be  unrepairable  must  be  similarly 
mutilated  in  the  presence  of  the  p«^on 
making  that  determination. 

(b)  Any  deficiency  or  hazard 
discovered  during  an  inspection  by  a 
Coast  Guard  marine  inspector  is 
reported  to  the  unit's  owner  or  operator, 
who  shall  have  the  deficiency  or  hazard 
corrected  or  eliminated  as  soon  as 
practicable  and  within  the  period  of 
time  specified  by  the  Coast  Guard 
marine  inspector. 

(c)  Deficiencies  and  hazards 
discovered  during  an  inspection  of  a 
fixed  OCS  facility  under  §  140.103(a) 
must  be  corrected  or  eliminated,  if 
practicable,  before  the  Form  CG-54S2  is 
submitted  to  the  Officer  in  Charge, 
Marine  Inspection  (OCMI).  Deficiencies 
and  hazards  that  are  not  corrected  or 
eliminated  by  the  time  the  Form  is 
submitted  must  be  indicated  on  the 
Form  as  "outstanding."  For  lifesaving 
and  firefighting  equipment  deficiencies 


that  cannot  be  corrected  before  the 
submission  of  Foim  CG-5432,  the  awner 
or  operator  shall  contact  the  OCMI  to 
request  a  time  period  for  repair  (rf  the 
item.  The  owner  or  operator  shall 
indnde  a  description  of  the  deficiency 
and  the  time  period  specified  by  the 
OCMI  for  correction  of  the  deficiency  in 
the  comment  section  of  Form  CG-5432. 
Upon  receipt  of  a  Form  CG-5432 
indicating  outstanding  deficiencies  or 
hazards,  the  OCMI  informs,  by  letter, 
the  owner  ar  operator  of  the  fixed  OCS 
facility  of  the  deficiencies  or  hazards 
and  the  time  period  specified  to  correct 
or  etiminate  d>e  deficiencies  or  hazards. 

(d)  Wtere  a  deficiency  or  hazard 
remains  uncorrected  or  uneliminated 
after  the  expiration  of  the  time  specified 
for  correction  or  elimination,  Uie  Officer 
in  Charge.  Marine  Inspection,  initiates 
appropriate  enforcement  measures. 

PART  143— DESIGN  AND  EQUIPMENT 

6.  The  authority  citation  for  Part  143  is 
revised  to  read  as  follows: 

Authority:  43  U.S.C.  1333(d)(1).  t347{c). 
1348(c).  1356(a)(2);  49  CFR  1.46. 

7.  By  revising  9  143^00  tq  read  as 
follows: 

9143.210    Latter  of  complianca. 

(a)  The  Officer  in  Charge.  Marine 
Inspectioa  determines  whether  a  mobile 
offshore  drilling  unit  which  does  not 
hold  a  valid  Coast  Guard  Certificate  of 
Inspection  meets  tte  requirements  of 

99  143.205  sr  143.207  relating  to  design 
and  equ4}a)ent  standards  and  issues  a 
letter  of  compliance  for  each  unit  which 
meets  the  requirements.  Inspection  of 
the  unit  may  be  required  as  part  of  this 
determinatioDu 

(b)  A  letter  of  compliance  issued 
under  paragraph  (a)  of  this  section  is 
valid  for  one  year  or  until  the  MODU 
departs  the  OCS  for  foreign  operations, 
whichever  comes  first. 

Dated:  March  2. 1988. 
J.C.  bwin. 

Vice  Admiral  U.S.  Coast  Guard,  Acting 
Commandant 

(FR  Doc.  88-11868  Filed  5-25-88;  8:45  am] 
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33  CFR  Part  16S 

[COTP  Loa  Angalas/t.ona  Beach 
Regulation  80-11-12] 

Security  Zone  Regulations;  Ports  of 
Los  Angeles/Long  Beach,  CA 

aqency:  Coast  Guard,  DOT. 
action:  Emergency  rule. 


summary:  The  Coast  Guard  is 
establishing  a  security  zone  within  100 


yards  of  die  USS  FLORTOA  while 
underway  or  moored  within  the  ports  of 
Los  Angeles  and  Long  Beach.  This 
security  zone  is  required  to  safeguard 
the  vessel  from  sabotage  or  other 
subversive  acts,  accidents,  or  other 
causes  of  a  similar  nature.  Entry  into 
this  zone  is  prohibited  unless  authorized 
by  the  Captain  of  the  Port 

8F«cnvi  DATES:  This  regulation 
becomes  effective  on  19  May  1988.  It 
terminates  on  23  May  1988. 

FOR  FURTHER  INFORMATION  CONTACT  LT 

R.  M.  Miles  at  (213)  499-5580. 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  5  U.S.C.  553,  a  notice  of 
proposed  rulemaking  was  not  published 
for  this  regulation  and  good  cause  exists 
for  making  it  effective  in  less  than  30 
days  after  Federal  Regulation 
publication.  Publishing  an  NPRM  and 
delaying  its  effective  date  would  be 
contrary  to  the  public  interest  since 
immediate  action  is  needed  to  prevent 
potential  damage  to  the  vessel. 

Drafting  Infoiraation 

The  drafters  of  this  regulation  are  LT 
R.  M.  Miles,  project  officer  for  the 
Captain  of  the  Port,  and  LT  G.  R. 
Wheatly,  project  attorney.  Eleventh 
Coast  Guard  District  Legal  Office. 

Discussion  of  Regulation 

The  incident  requiring  this  regulation 
will  begin  on  19  May  1988.  This  security 
zone  is  necessary  to  ensure  the  security 
of  the  U.S.S.  FLORIDA  while  underway 
or  moored  within  the  ports  of  Los 
Angeles  and  Long  Beach.  This  regulation 
is  issued  pursuant  to  50  U.S.C.  191  as  set 
out  in  the  audmrity  citation  for  all  of 
Part  165. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Security  measures.  Vessels, 
Waterways. 

Regulation 

In  consideration  of  the  foregoing. 
Subpart  C  of  Part  165  of  title  33,  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

PART  165— {AMENDED] 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1225  and  1231;  50 
U.S.C.  191:  49  CFR  1.46  and  33  CFR  1.05-l(g), 
6.04-1.  6.04-6  and  160.5. 

2.  A  new  9  165.T1177  is  added  to  read 
as  follows: 


Fiiacal  Ragtoter  /  Vol.  53.  No.  102  /  Thuraday.  May  26.  1988  /  Rules  and  Regulationg 


Fadegrf  Registwr  /  Vol.  5a.  No.  102  /  Thursday,  May  26.  1988  /  Roles  and  Regulations  18983 


S166.T1177    SMurtty  Zom:  Ports  Of  Lm 

(a)  Location.  The  following  area  is  a 
security  zone:  A 100  yard  radius  around 
the  U.S.S.  FLORIDA  while  underway  or 
moored  within  the  ports  of  Los  Angeles 
and  Long  Beach. 

(b)  Effective  Date.  This  regulation 
becomes  effective  19  May  1988.  It 
terminates  at  23  May  1988. 

(c)  Regulations.  (1)  In  accordance  with 
the  general  regulations  in  S  165.33  of  this 
part,  no  one  may  enter,  remain  in,  or 
transit  the  security  zone  without  the 
permission  of  the  Captain  of  the  Port 

Dated:  May  18. 198a 

R.  n*  |aiMC0iC, 

Captain,  U.S.  Coast  Guard,  Captain  of  the 
Port,  Los  Angeles/Long  Beach. 

[FR  Doc  88-11868  Filed  5-25-88;  8:45  am] 
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VETERANS  AOyiNISTRATION 

38CFRPart36 

IncTMM  in  Maximum  ParmiMibto 
intorast  Rataa  on  Guaranteed 
Manufaclurad  Home  Loana,  Home  and 
Condominium  l.oana,  and  Home 
Improvement  l.oana 

AQCNCV:  Veterans  Administration. 
ACTKNC  Final  regulations. 


r.  The  VA  (Veterans 
Administration)  is  increasing  the 
maximum  interest  rates  on  guaranteed 
manufactured  home  unit  loans,  lot  loans, 
and  combination  manufactured  home 
unit  and  lot  loans.  In  addition,  the 
maximum  interest  rates  applicable  to 
fixed  payment  and  graduated  payment 
home  and  condominium  loans,  and  to 
home  improvement  and  energy 
conservation  loans  are  also  increased. 
These  increases  are  necessary  because 
previous  rates  were  not  competitive 
enough  to  induce  lenders  to  make 
guaranteed  or  iiuured  home  loans 
without  substantial  discounts,  or  to 
make  manufactured  home  loans.  The 
increase  in  the  interest  rates  will  assure 
a  continuing  supply  of  funds  for  home 
mortgages,  home  improvement  and 
manufactured  home  loans. 
EFFECTIVE  DATE:  May  23, 1988. 
FOR  FURTHER  MFORSIATION  CONTACT. 

Mr.  George  D.  Moerman,  Loan  Guaranty 
Service  (264),  Department  of  Veterans 
Benefits,  Veterans  Administration,  810 
Vermont  Avenue  NW.,  Washington,  DC 
20420  (202-233-3042). 
SWPLEMENTARY  MFORMATKM:  The 
Administrator  is  required  by  section 
1819(f),  Title  38,  United  SUtes  Code,  to 
establish  maximum  interest  rates  for 


manufactured  home  loans  guaranteed  by 
the  VA  as  he  finds  the  manufactured 
home  loan  capital  markets  demand. 
Recent  market  indicators — including  the 
prime  rate,  the  general  increase  in 
interest  rates  charged  on  conventional 
manufactured  home  loans,  and  the 
increase  in  other  short-term  and  long- 
term  interest  rates — have  shown  that  the 
manufactured  home  capital  markets 
have  become  more  restrictive.  It  is  now 
necessary  to  increase  the  interest  rates 
on  manufactured  home  unit  loans,  lot 
loans,  and  combination  manufactured 
home  imit  and  lot  loans  in  order  to 
assiu«  an  adequate  supply  of  funds  from 
lenders  and  investors  to  make  these 
types  of  VA  loans. 

The  Administrator  is  also  required  by 
section  1803(c).  Title  38,  United  States 
Code,  to  establish  maximiun  interest 
rates  for  home  and  condominium  loans, 
including  graduated  payment  mortgage 
loans,  and  for  loans  for  home 
improvement  purposes.  Recent  market 
indicators — including  the  rate  of 
discount  charged  by  lenders  on 
conventional  loans,  have  shown  that  the 
mortgage  money  market  has  become 
more  restrictive.  The  maximum  rates  in 
effect  for  VA  guaranteed  home  and 
condominium  loans  and  those  for  energy 
conservation  and  home  improvement 
purposes  have  not  been  sufficiently 
competitive  to  induce  private  sector, 
lenders  to  make  these  types  of  VA 
guaranteed  or  insured  loans  without 
imposing  substantial  discounts.  To 
assure  a  continuing  supply  of  funds  for 
home  mortgages  through  the  VA  loan 
guaranty  program,  it  has  been 
determined  that  an  increase  in  the 
maximum  permissible  rates  applicable 
to  home  and  improvement  loans  is 
necessary.  The  increased  return  to  the 
lender  will  make  VA  loans  competitive 
with  other  available  investments  and 
assure  a  continuing  supply  of  funds  for 
guaranteed  and  insured  mortgages. 

Regulatory  Flexibility  Act  Executive 
Order  12291 

For  the  reasons  discussed  in  the  May 
7, 1981  Federal  Register,  (46  FR  25443),  it 
has  previously  been  determined  that 
final  regulations  of  this  type  which 
change  the  maximum  interest  rates  for 
loans  guaranteed,  insured,  or  made 
pursuant  to  Chapter  37  of  Title  38, 
United  States  Code,  are  not  subject  to 
the  provisions  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  801-612. 

These  regulatory  amendments  have 
also  been  reviewed  under  the  provisions 
of  Executive  Order  12291.  The  VA  finds 
that  they  do  not  come  within  the 
definition  of  a  "major  rule"  as  defined  in 
that  Order.  The  existing  process  of 
informal  consultation  among 


representatives  within  the  Executive 
Office  of  the  President.  OMB,  the  VA 
and  the  Department  of  Housing  and 
Urban  Development  has  been 
determined  to  be  adequate  to  satisfy  the 
intent  of  this  Executive  Order  for  this 
category  of  regulations.  This  alternative 
consultation  process  permits  timely  rate 
adjustments  with  minimal  risk  of 
premature  disclosure.  In  summary,  this 
consultation  process  wiU  fulfill  the 
intent  of  the  Executive  Order  while  still 
permitting  compliance  with  statutory 
responsibilities  for  timely  rate 
adjustments  and  a  stable  flow  of 
mortgage  credit  at  rates  consistent  with 
the  market. 

These  final  regulations  come  within 
exceptions  to  the  general  VA  policy  of 
prior  publication  of  proposed  rules  as 
contained  in  38  CFR  1.12.  The 
publication  of  notice  of  a  regulatory 
change  in  the  VA  maximiun  interest 
rates  for  VA  guaranteed,  insured,  and 
direct  home  and  condominium  loans, 
loans  for  energy  conservation  and  other 
home  improvement  purposes,  and  loans 
for  manufactured  home  purposes  would 
create  an  acute  shortage  of  funds 
pending  the  final  rule  publication  date 
which  would  necessarily  be  more  than 
30  days  after  publication  in  proposed 
form.  Accordh:igly,  it  has  been 
determined  that  publication  of  proposed 
regulations  prior  to  pubUcation  of  final 
regulations  is  impracticable, 
unnecessary,  and  contrary  to  the  public 
interest  ■• 

(Catalog  of  Federal  Domestic  Asiiatance 
Program  numbers,  64.113. 64.114,  and  64.119) 

These  regulations  are  adopted  under 
authority  granted  to  the  Administrator 
by  sections  210(c).  1803(c)(1).  1811(d)(1) 
and  1819  (f)  and  (g)  of  Title  38.  United 
States  Code.  The  regulations  are  clearly 
within  that  statutory  authority  and  are 
consistent  with  Congressional  intent 

These  increases  are  accomplished  by 
amending  §  36.4212(a)  (1).  (2).  and  (3), 
and  36.4311  (a),  (b),  and  (c),  and 
36.4503(a),  Titie  38.  Code  of  Federal 
Regulations. 

List  of  Subjects  In  38  CFR  Pert  38 

Condominiums.  Handicapped. 
Housing.  Loan  Programs — housing  and 
community  development.  Manufactured 
homes.  Veterans. 

Approved:  May  20, 1968. 
Tlioinas  K.  Tumage, 

Administrator.  \ 

38  CFR  Part  36,  Loan  Guaranty,  is 
amended  as  follows: 


PART  3«— [AMENDED] 

1.  In  S  36.4212,  paragraph  (a)  is  revised 
as  follows: 

§36.4212    interest  ratee  and  late  charsee. 

(a)  The  interest  rate  charged  the 
borrower  on  a  loan  guaranteed  or 
insured  pursuant  to  38  U.S.C.  1819  may 
not  exceed  the  following  maxima  except 
on  loans  guaranteed  or  insured  pursuant 
to  guaranty  or  insurance  commitments 
issued  by  the  Veterans  Administration 
prior  to  the  respective  effective  date: 

(1)  Effective  May  23, 1988. 13  percent 
simple  interest  per  annum  for  a  loan 
which  finances  the  purchase  of  a 
manufactured  home  unit  only. 

(2)  Effective  May  23. 1988, 12  V4 
percent  simple  interest  per  annum  for  a 
loan  which  finances  the  purchase  of  a 
lot  only  and  the  cost  of  necessary  site 
preparation,  if  any. 

(3)  Effective  May  23, 1988, 12  V4 
percent  simple  interest  per  annum  for  a 
loan  which  will  finance  the 
simultaneous  acquisition  of  a 
manufactured  home  and  a  lot  and/or  the 
site  preparation  necessary  to  make  a  lot 
acceptable  eis  the  site  for  the 
manufactured  home. 

(Authority:  38  U.S.C.  iei9(f)) 

2.  In  S  36.4311,  paragraphs  (a),  (b),  and 
(c)  are  revised  as  follows: 

{36.4311    Interest  rates. 

(a)  Excepting  loans  guaranteed  or 
insured  pursuant  to  guaranty  or 
insurance  commitments  issued  by  the 
VA  which  specify  an  interest  rate  in 
excess  of  10  V^  per  centum  per  annum, 
effective  May  23, 1986,  the  interest  rate 
on  any  home  or  condominium  loan, 
other  than  a  graduated  payment 
mortgage  loagn.  guaranteed  or  insured 
wholly  or  in  part  on  or  after  such  date 
may  not  exceed  10%  per  centum  per 
annum  on  the  unpaid  principal  balance. 

(AutlMrity:  38  U.S.C  1803(c)(1)) 

(b)  Excepting  loans  guaranteed  or 
insured  pursuant  to  guaranty  or 
insurance  commitments  issued  by  the 
VA  which  specify  an  interest  rate  in 
excess  of  10%  per  centum  per  annum, 
effective  May  23. 1988,  the  interest  rate 
of  any  graduated  payment  mortgage 
loan  guaranteed  or  issued  wholly  or  in 
part  on  or  after  such  date  may  not 
exceed  10%  per  centiun  per  annum. 

(Authority:  38  U.S.C.  1803(c](l}} 

(c)  Effective  May  23, 1968,  the  interest 
rate  on  any  loan  solely  for  energy 
conservation  improvements  or  other 
alterations,  improvements  or  repairs, 
which  is  guaranteed  or  insured  wholly 
or  in  part  on  or  after  such  date  may  not 


exceed  12  per  centum  per  annum  on  the 
unpaid  principal  balance. 

(Authority:  38  U.S.C  1803(c)(1)] 

***** 

3.  In  S  36.4503,  paragraph  (a)  is  revised 
as  follows: 

§38.4Sa9    Amount  and  amortization. 

(a)  The  original  principal  amount  of 
any  loan  made  on  or  after  October  1, 
1980,  shall  not  exceed  an  amount  which 
bears  the  same  ratio  to  $33,000  as  the 
amount  of  the  guaranty  to  which  the 
veteran  is  entitled  under  38  U.S.C.  1810 
at  the  time  the  loan  is  made  bears  to 
$27,500.  This  Hmitation  shall  not 
preclude  the  making  of  advances,  ' 
otherwise  proper,  subsequent  to  the 
making  of  the  loan  pursuant  to  the 
provisions  of  §  36.4511.  Except  as  to 
home  improvement  loans,  loans  made 
by  the  VA  shall  bear  interest  at  the  rate 
of  lOV^  per  centum  per  annum.  Loans 
solely  for  the  purpose  of  energy 
conservation  improvements  or  other 
alterations,  improvements,  or  repairs 
shall  bear  interest  at  the  rate  of  12 
percent  per  annum. 

(Authority:  38  U.S.C.  1811(d){l]  and  (2)(A)) 

[FR  Doc  88-11771  Filed  5-25-88:  8:45  am] 
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ENViRONMENTAL  PROTECTiON 
AGENCY 

40  CFR  Part  52 
[FRL-33a4-S] 

Prevention  of  Significant 
Deterioration:  Daiagation  of  Autltority 
to  State  Agency;  Wiaconein 

agency:  U.S.  Environmental  Protection 
Agency  (USEPA). 
ACTION:  Final  rulemaking. 

MIMMARV:  The  United  States 
Environmental  Protection  Agency 
(USEPA)  has  delegated  full  authority  to 
the  State  of  Wisconsin  to  implement  and 
enforce  the  Federal  Prevention  of 
Significant  Deterioration  (PSD)  Program. 
Wisconsin  was  granted  a  partial 
delegation  on  August  19, 1980.  USEPA 
has  determined  that  the  technical, 
administrative,  and  enforcement 
elements  of  the  State  air  program  are 
adequate  to  implement  a  fully  delegated 
PSD  program. 

DATE:  The  effective  date  of  the  full 
delegation  of  authority  to.  the  State  of 
Wisconsin  is  November  13, 1967. 
ADDRESSES:  Copies  of  the  delegation  of 
authority  agreement  and  back^tnmd 
information  are  available  for  inspection 
at  the  following  addresses.  (It  is 


recommended  that  you  telephone 

Maggie  Greene,  at  (312)  886-6029.  before 

visiting  the  Region  V  Office). 

U.S.  Environmental  Protection  Agency, 
Region  V.  Air  and  Radiation  Branch 
(5AR-26),  230  South  Dearborn  Sti-eet, 
Chicago,  Illinois  60604 

Wisconsin  Department  of  Natural 
Resources,  Bureau  of  Air  Management 
(AIR/3),  101  Soutii  Webster  St-eet. 
Madison,  Wisconsin  53707 

FOR  FURTHER  INFORMATION  CONTACT: 

Maggie  Greene,  Air  and  Radiation 
Branch  (5AR-26),  U.S.  Environmental 
Protection  Agency,  Region  V,  230  Southv 
Dearborn  Street  Chicago,  Illinois  60604. 
SUPPI^MENTARV  INFORMATION:  On 

October  28, 1986,  the  Secretary  of  the 
Wisconsin  Department  of  Natural 
Resources  (WDNR)  requested  full 
delegation  of  authority  for  the 
Prevention  of  Significant  Deterioration 
(PSD)  program.  A  partial  delegation, 
published  in  the  January  29, 1981. 
Federal  Register  at  46  FR  9585,  was 
made  to  Wisconsin  effective  on  August 
19, 1980.  A  full  delegation  of  authority  to 
implement  and  enforce  the  PSD  program 
became  effective  on  November  13, 1987. 
in  accordance  with  the  terms  and 
conditions  of  the  following  letter: 

November  4, 1987. 
Certified  Mail 
Return  Receipt  Requested 
Carroll  D.  Besadny. 

Secretary,  Wisconsin  Department  of  Natural 
.  Hesources.  Box  7821,  Madison, 
Wisconsin  53707 

Dear  Mr.  Besadny:  In  response  to  your 
October  28, 1986,  request  and  your 
August  18, 1987,  commitments  related  to 
receiving  a  full  delegation  of  authority  to 
implement  the  Prevention  of  Significant 
Deterioration  (PSD)  Program,  we  have 
prepared  this  amended  agreement  which 
outlines  the  terms  and  conditions  of 
such  a  delegation  to  Wisconsin. 
Pursuant  to  your  request,  commitments, 
and  subsequent  discussions  with 
Wisconsin  Department  of  Natural 
Resources  (WDNR)  staff,  Region  V  staff 
has  evaluated  the  permitting 
requirements  in  Chapter  NR  405 
Wisconsin  Administi'ative  Code  and  the 
practices,  procedtnvs,  and  authority 
used  by  staff  of  the  WDNR  for  reviewing 
construction  permit  applications.  The 
United  States  Environmental  Protection 
Agency  (USEPA)  has  determined  that 
the  technical,  administrative,  and 
enforcement  elements  of  the  State  air 
program  are  adequate  to  implement  a 
fully  delegated  PSD  program. 

Therefore,  in  accordance  with  40  CFR 
52.21(u),  the  USEPA  hereby  delegates  to 
the  State  of  Wisconsin  authority  and 
responsibility  to  implement  the  PSD 
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regulations  found  in  40  CFR  52.21.  as 
they  may  be  amended  and  in 
accordance  with  the  permit  review 
requirements  in  40  CFR  124  Subparts  A 
and  C  This  delegation  is  also  subject  to 
all  USEPA  policy  guidance  and 
determinations  on  40  CFR  52.21  and 
other  applicable  regulations. 

The  delegation  is  based  upon  the 
following  terms  and  conditions: 

1.  Authority  is  delegated  to  the  State 
of  Wisconsin  for  all  sources  located  in 
the  State  subject  to  review  for  PSD.  This 
includes  all  source  categories  listed  in 
40  CFR  52.21  for  each  pollutant 
regulated  by  the  Clean  Air  Act  With 
respect  to  PSD  permits  issued  by  the 
USEPA,  this  delegation  does  not  include 
authority  to  implement  the  technical,  | 
administrative,  and  enforcement 
provisions  of  the  PSD  regulations,  nor 
does  it  include  authority  to  make  permit 
amendments.  This  delegation  does  not 
include  any  authority  found  in  40  CFR 
52.21(g)  with  respect  to  changing  area 
classifications. 

2.  The  primary  responsibility  for 
implementation  and  enforcement  of  the 
PSD  regulations  in  the  State  of 
Wisconsin  will  rest  with  the  WDNR. 

a.  The  WDNR  will  enforce  the 
provisions  and  regulations  that  pertain 
to  the  PSD  program,  except  in  those 
cases  where  the  rules  or  policy  of  the 
State  are  more  stringent;  in  which  case, 
the  State  may  elect  to  implement  the 
more  stringent  requirement. 

b.  WDNR  will  follow  the  new  source 
review  guidance  which  has  been        • 
provided  to  the  State,  including  the 
guidance  in  the  October  1980  PSD 
Workshop  Manual,  as  well  as  all  futiue 
guidance  representing  national  poUcy. 

c.lf  the  State  enforces  the  delegated 
provisions  in  a  manner  inconsistent  with 
the  terms  and  conditions  of  this 
delegation  or  the  Clean  Air  Act  USEPA 
may  exercise  its  enforcement  authority 
contained  in  the  Clean  Air  Act  with 
respect  to  sources  within  the  State  of 
Wisconsin  subject  to  the  PSD 
provisions.  I 

d.  This  delegation  may  be  amended 
by  the  Regional  Administrator  at  any 
time  to  assure  the  implementation  of 
national  policy  or  regulation  changes. 

3.  If  the  Regional  Administrator 
determines  that  the  State  is  not 
implementing  or  enforcing  the  PSD 
program  or  has  not  implemented  the 
requirements  or  guidance  with  respect 
to  a  specific  permit  in  accordance  with 
the  terms  and  conditions  of  this 
delegation,  the  requirements  of  40  CFR 
52.21.  40  CFR  124,  or  the  Clean  Air  Act 
this  delegation  may  be  revoked  in  whole 
or  in  part,  afier  consultation  with  the 
WDNR.  Any  such  revocation  shall  be 
effective  as  of  the  date  specified  in  a 


Notice  of  Revocation  to  the  State. 
Nothing  in  this  paragraph  shall  preclude 
USEPA  from  exercising  its  enforcement 
authority,  as  provided  in  paragraph  2.eo 
above. 

4.  The  permit  appeal  provisions  in  40 
CFR  124.19  shall  apply  to  all  appeals  to 
the  Administrator  on  permits  issued  by 
the  WDNR  under  this  delegation. 

5.  For  purposes  qf  implementing  the 
Federal  permit  appeal  provisions  under 
this  delegation,  if  there  is  a  public 
conmient  requesting  a  change  in  a  draft 
preliminary  determination  or  draft 
permit  conditions,  the  final  permit 
issued  by  WDNR  is  required  to  contain 
statements  which  indicate  that  fbr 
Federal  PSD  purposes  and  in 
accordance  with  40  CFR  124.15  and 
124.19,  (1)  the  effective  date  of  the 
permit  is  30  days  after  the  final  decision 
to  issue,  modify,  or  revoke  and  reissue 
the  permit;  and  (2)  if  an  appeal  is  made 
to  the  Administrator,  the  effective  date 
of  the  permit  is  suspended  until  such 
time  as  the  appeal  is  resolved.  The 
WDNR  shall  inform  Regim  V  in 
accordance  with  conditions  9i.  and  12 
when  there  is  a  public  comment 
requesting  a  change  in  a  preliminary 
determination  or  in  draft  permit 
conditions.  Failure  by  WDNR  to  comply 
with  the  terms  of  this  paragraph  shall 
render  the  subject  permit  invalid  for 
Federal  PSD  purposes. 

e.  Permits  issued  under  this  delegation 
are  required  to  contain  language  stating 
that  the  PSD  permit  is  issued  after 
determining  that  the  Federal  PSD' 
requirements  have  been  satisfied. 

7.  The  WDNR  must  allow  for  the 
provisions  of  40  CFR  52.21(u)(4)  to  be 
met  with  regard  to  sources  or 
modifications  constructing  in  Qass  III 
areas. 

8.  Prior  USEPA  conciirrence  is  to  be 
obtained  on  any  matter  involving  the 
interpretation  of  Sections  160-160  of  the 
Clean  Air  Act  of  40  CFR  52.21,  and  of  40 
CFR  124  to  the  extent  that 
implementation,  review,  administration 
or  enforcement  of  these  Sections  have 
not  been  covered  by  USEPA 
determinations  or  guidance  sent  to  the 
WDNR. 

9.  The  WDNR  and  USEPA  will 
develop  a  communication  system  which 
accomplishes  the  following: 

a.  The  USEPA  will  inform  the  WDNR 
of  the  compliance  status  at  the  time  of 
this  delegation  of  sources  in  the  State  of 
Wisconsin  which  have  been  issued  a 
PSD  permit  by  USEPA. 

b.  The  WDNR  will  report  to  the 
USEPA  the  compliance  status  on  a 
continuing  basis  of  sources  which  have 
received  a  PSD  permit  from  either 
WDNR  or  USEPA.  The  existing 


quarterly  reporting  system  should  be 
used. 

c.  The  WDNR  will:  (1)  Forward  by 
certified  mail  to  the  USEPA  before  the 
public  comment  period  a  summary  of 
the  findings  related  to  each  PSD 
application  and  the  justification  for  the 
WDNR  preliminary  determination,  and 
(2)  forward  by  certified  mail  to  USEPA  a 
copy  of  the  PSD  application  immediately 
when  an  application  has  been 
determined  to  be  complete.  Should  there 
be  comments  or  concerns  about  the 
pending  PSD  permit.  USEPA  will 
communicate  these  comments  and 
concerns  to  Uie  WDfRl,  as  soon  as 
possible,  before  the  closing  of  die  public 
comment  period.  Failure  by  WTOfli  to 
comply  with  the  terms  of  this  paragraph 
shaU  render  the  subject  permit  to  be 
invalid  for  Federal  PSD  purposes. 

d.  The  WDNR  wiU  forward  to  USEPA 
copies  of  the  final  actions  on  PSD  permit 
applications  on  the  day  of  issuance,  and 
notify  a  USEPA  representative  by 
telephone  that  the  final  action  has  been 
sent 

e.  A  copy  of  all  regulation 
applicabiUfy  determinations  shall  be 
forwarded  to  Region  V  by  certified  mail 
within  15  days  of  the  end  of  each 
quarter. 

f.  A  copy  of  all  public  comments, 
except  for  USEPA  comments,  with 
respect  to  a  preliminary  determination 
or  drafi  permit  conditions  shall  be 
forwarded  to  Region  V  upon  the 
issuance  of  a  permit  with  attention 
caUed  to  any  request  to  change  a  draft 
preliminary  determination  or  draft 
permit  conditions. 

10.  The  State  will  at  no  time  grant  any 
waivers  to  the  permit  requirements, 
approve  any  compliance  schedule,  or 
issue  any  administrative  order  which 
violates  any  presently  effective  PSD 
provision. 

11.  With  respect  to  PSD.  this 
delegation  supersedes  the  previously 
delegated  authority  contained  in  the 
August  19, 1980,  letter  from  the  Regional 
Administrator. 

12.  In  the  event  that  the  State  is 
unwilling  or  imable  to  enforce  a 
provision  of  this  delegation  with  respect 
to  a  source  subject  to  the  PSD 
regulations,  the  WDNR  will  immediately 
notify  the  Regional  Administrator. 
Failure  to  notify  the  Regional 
Administrator  does  not  preclude  USEPA 
from  exercising  its  enforcement 
authority. 

If  the  State  of  Wisconsin  agrees  to 
implement  the  PSD  program  in 
accordance  with  the  terms  and 
conditions  of  this  delegation,  please  sign 
in  the  space  provided  below  and  return 
this  document  to  me. 


A  notice  announcing  this  delegation 
%vill  be  published  in  the  Federal  Register 
in  the  near  future. 

Sincerely  yours, 
Valdas  V.  Adamlnis. 
Regional  Administrator. 

On  behalf  of  the  State  of  Wisconsin 
and  the  Wisconsin  Department  of 
Natural  Resources,  I  accept  the 
delegation  of  Federal  Prevention  of 
Significant  Deterioration  authority, 
pursuant  to  the  terms  and  conditions  of 
this  delegation  and  the  requirements  of 
the  Clean  Air  Act.  y 


\ 


Dated  Noveml>er  13, 1987. 

Carroll  D.  Besadny, 

Secretary,  Wisconsin  Department  of  Natural 
Resources. 

The  mailing  address  for  material    - 
related  to  PSD  permits  remains  the  same 
as  published  in  40  CFR  52.2581(c). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  judicial  review  of  any  of  the 
above  agtions  is  available  only  by  the 
filing  of  a  petition  for  review  in  the 
appropriate  U.S.  Circuit  Court  of 
Appeals  within  60  days  of  today's 
notice.  Under  section  307(b)(2)  of  the 
Act  any  requirements  associated  with 
the  above  actions  may  not  be  challenged 
later  in  civil  or  criminal  proceedings  that 
may  be  brought  to  enforce  the  permit 
requirements.  For  the  above  actions,  the 
appropriate  court  is  the  U.S.  Court  of 
'  Appeals  for  the  Seventh  Circuit  A 
petition  for  review  must  be  filed  with 
that  court  on  or  before  July  25, 1988. 

Authority:  42  U.S.C.  7401-7642. 

Dated:  May  13. 1988. 
Frank  M.  Covington, 
Acting  Regional  Administrator. 
[PR  Doc  88-11832  Filed  5-25-88;  8:45  am] 
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Approval  and  Promulgation  of 
Implementation  Plans;  Standards  of 
Performance  for  New  Stationary 
Sources;  National  Emission  Standards 
for  Hazardous  Air  Pollutants;  Indiana, 
Minnesota  and  Ohio 

aqency:  U.S.  Environmental  Protection 
Agency  (USEPA). 

action:  Final  rule. 

summary:  USEPA  is  hereby  amending 
40  CFR  Parts  52, 60  and  61  to  reflect 
changes  in  the  list  of  mailing  addresses 
for  Prevention  of  Significant 
Deterioration  (PSD)  permit  applications. 
New  Source  Performance  Standards 
(NSPS)  and  National  Emission 


Standards  for  Hazardous  Air  Pollutants 
(NESHAP)  documents  in  the  States  of 
Indiana,  Miimesota,  and  Ohio. 

date:  This  rule  is  effective  on  May  28, 
1988. 

FOR  FURTHER  INFORMATION  CONTACT! 

Maggie  Greene,  Air  and  Radiation 
Branch  (5AR-26),  U.S.  Environmental 
Protection  Agency,  Region  V,  Chicago, 
Illinois  60604,  (312)  886-6029. 

SUPPLEMENTARY  INFORMATION:  At  the 
time  of  USEPA's  delegation  of  PSD, 
NSPS,  and  NESHAP  authority  to  the 
States  of  Indiana,  Minnesota,  and  Ohio, 
USEPA  codiHed  the  mailing  addresses 
for  the  appropriate  agencies  in  40  CFR 
Parts  52, 60.  and  61,  respectively. 
Subsequent  to  USEPA's  codifications, 
these  addresses  have  changed.  USEPA 
today  is  updating  the  mailing  addresses 
for  PSD  applications  in  the  States  of 
Indiana  and  Miimesota.  It  is  also 
updating  the  mailing  addresses  for  NSPS 
and  NESHAP  documents  for  the  States 
of  Indiana,  Minnesota,  and  Ohio. 
Because  EPA  considers  today's  action 
noncontroversial,  routine,  and 
procedural  in  nature,  we  are  approving 
it  today  without  prior  proposal. 

List  of  Subjects  in  40  CER  Parts  52. 60. 

and  61  ;     T 

Air  pollution  control.  Air  toxics. 
Intergovernmental  relations,  Prevention 
of  significant  deterioration. 

Dated:  May  13, 1988. 
Frank  M.  Covington, 

Acting  Regional  Administrator. 

For  the  reasons  set  out  in  the 
preamble,  Title  40,  Chapter  I,  Parts  52, 60 
and  61  of  the  Code  of  Federal 
Regulations  are  amended  as  set  forth 
below. 

PART  52— APPROVAL  AND 
PROMULGATION  OP 
IMPLEMENTATIONS  PLANS 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7642. 

2.  Section  52.793  is  amended  by 
revising  paragraph  (c)  to  read  as 
follows: 

952.793    Significant  deteftoration  of  ato- 

quaNty. 

***** 

(c)  All  applications  and  other 
information  required  pursuant  to  fi  52.21 
from  sources  located  in  the  State  of 
Indiana  shall  be  submitted  to  the 
Commissioner,  Indiana  Department  of 
Environmental  Management,  105  South 
Meridian  Street  P.O.  Box  6015, 
Indianapolis,  Indiana  46206. 


3.  Section  52.1234  is  amended  by 
revising  paragraph  (c)  to  read  as 
follows:  * 

§52.1234    Significant  dfrioratfcwi  Of  air 
quality. 

(c)  All  applications  and  other 
information  required  pursuant  to  {  52.21 
frt)m  sources  located  in  the  State  of 
Minnesota  shall  be  submitted  to  the 
Minnesota  Pollution  Control  Agency, 
Division  of  Air  Quality.  520  Lafayette 
Road.  St.  Paul,  Minnesota  55155. 

PART  60-STANOARDS  OF 
PERFORMANCE  FOR  NEW 
STATIONARY  SOURCES 

4.  The  authority  citation  for  part  60 
continues  to  read  as  follows: 

Authority:  Sees.  101.  111.  114. 118.  301. 
Clean  Air  Act  as  amended  (42  U.S.C.  7401, 
7411.  7414,  7416,  7801). 

5.  Section  60.4  is  amended  by  revising 
paragraphs  (b)(P),  (b){Y),  and  (b)(KK)  to 
read  as  follows: 

S60.4    Address. 

*        •        *        •        • 

(b)»  *  • 

(P)  State  of  Indiana,  Indiana 
Department  of  Environmental 
Management  105  South  Meridian  Street 
P.O.  Box  6015,  Indianapolis,  Indiana 
46206. 
***** 

(Y)  Minnesota  Pollution  Control 
Agency,  Division  of  Air  Quality,  520 
Lafayette  Road,  St  Paul,  Minnesota 
55155. 


(KK)  State  of  Ohio— 

(i)  Medina,  Summit  and  Portage 
Counties;  Director,  Akron  Regional  Air 
Quality  Management  District  177  South 
Broadway,  Akron,  Ohio  44308. 

(ii)  Stark  County:  Director,  Air 
Pollution  Control  Division,  Canton  City 
Health  Department  City  Hall  Annex 
Second  Floor,  218  Cleveland  Avenue 
S.W.,  Canton,  Ohio  44702. 

(iii)  Butler,  Clermont  Hamilton  and 
Warren  Counties:  Director, 
Southwestern  Ohio  Air  Pollution  Control 
Agency.  2400  Beekman  Street 
Cincinnati,  Ohio  45214. 

(iv)  Cuyahoga  County:  Commissioner, 
Division  of  Air  Pollution  Control 
Department  of  Public  Health  and 
Welfare,  2735  Broadway  Avenue, 
Cleveland,  Ohio  44115. 

(v)  Belmont,  Carroll,  Columbiana, 
Harrison,  Jefferson,  and  Monroe 
Counties:  Director,  North  Ohio  Valley 
Air  Authority  (NOVAA),  814  Adams 
Street,  Steubenville,  Ohio  43952. 

(vi)  Clark.  Darke,  Greene,  Miami, 
Montgomery,  and  Preble  Counties: 
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Supervisor,  Regional  Air  Pollution       > 
Control  Agency  (RAPCA),  Montgomeiy 
County  Health  Department,  451  West 
Third  Street,  Dayton.  Ohio  45402. 

(vii)  Lucas  County  aad  the  City  of 
Rossford  (in  Wood  County):  Director, 
Toledo  Environmental  Services  Agency, 
26  Main  Street.  Toledo.  Ohio  43605. 

(viii)  Adams.  Brown,  Lawrence,  and 
Scioto  Counties;  Engiaeer-Director,  Air 
Division.  Portsmouth  Gty  Health 
Department.  740  Second  Street.  i 

Portsmouth,  Ohio  45662. 

(ix)  Allen.  Ashland.  Auglaize,  ' 

Crawford,  Defiance,  Erie,  Fulton. 
Hancock  Hardin,  Henry,  Huron,  Marion, 
Mercer,  Ottawa,  Paulding.  Putnam. 
Richland.  Sandusky,  Seneca,  Van  Wert. 
Williams,  Wood  (except  City  of 
Rossford),  and  Wyandot  Counties:  Ohio 
Environmental  Protection  Agency, 
Northwest  District  Air  Pollution  Unit  J 
1035  Dezlac  Grove  Drive,  Bowling       ^ 
Green.  Ohio  43402. 

(x)  Ashtabula,  Holmes,  Lorain,  and 
Wayne  Counties:  Ohio  Environmental 
Protection  Agency,  Northeast  District 
Office.  Air  Pollution  Unit  2110  East 
Aurora  Road,  Twinsburg,  Ohio  44087. 

(xi)  Athens.  Coshocton.  Gallia, 
Guernsey,  Hocking,  Jackson,  Meigs. 
Morgan.  Muskingum.  Noble.  Perry,  Pike, 
Ross.  Tuscarawas,  Vinton,  and 
Washington  Counties:  Ohio 
Environmental  Protection  Agency, 
Southeast  District  Office,  Air  Pollution 
Unit  2195  Front  Street  Logan,  Ohio 
43138. 

(xii)  Champaign,  Clinton.  Highland. 
Logan,  and  Shelby  Counties:  Ohio 
Environmental  Protection  Agency, 
Southwest  District  Office,  Air  Pollution 
Unit  East  Fourth  Street  Dayton,  Ohio 
45402. 

(xiii)  Delaware,  Fairfield,  Fayette. 
Franklin.  Knox.  Licking.  Madison. 
Morrow.  Pickaway,  and  Union  Counties: 
Ohio  Environmental  Protection  Agency, 
Central  District  Office,  Air  Pollution 
Unit  P.O.  Box  1049.  Columbus,  Ohio 
43266-0149. 

(xiv)  Geauga  and  Lake  Counties:  Lake 
County  General  Health  District  Air 
Pollution  Control.  105  Main  Street 
Painesville,  Ohio  44077. 

(xv)  Mahoning  and  Trumbull 
Counties:  Mahoning-Trumbull  Air 
Pollution  Control  Agency,  9  West  Front 
Street,  Youngstown.  Ohio  44503. 

I 

PART  61— NATIONAL  EMISSION 
STANDARDS  FOR  HAZARDOUS  AIR 
POLLUTANTS 


6.  The  authority  citation  for  part  61 
continues  to  read  as  follows: 


Authority:  Sacs.  lU,  112.  U4. 118, 301, 
aean  Air  Act  as  amended  (42  U.S.C.  7401. 
7412,  7414.  7418.  7Wl). 

7.  Section  61.04  is  amended  by 
revisiiig  paragraphs  (b)(P).  (b)(Y],  and 
(b)(KK)  to  read  as  follows: 

S  61.04    AddrvM. 

*        •        *        *        « 

(P)  State  of  Indiana.  Indiana 
Department  of  Environmental 
Management  105  South  Meridian  Street 
P.O.  Box  6015,  IndianapoHs,  Indiana 
46206. 
***** 

(Y)  Minnesota  Pollution  Control 
Agency,  Division  of  Air  Quality,  520 
Lafayette  Road.  St  Paul  Minnesota 
55155. 

***** 

(KK)  State  of  Ohio— 

(i)  Medina.  Sannnit  and  Portage 
Counties:  Director,  Akron  Regional  Air 
Quality  Management  District,  177  South 
Broadway,  Akron,  OH  44308. 

(ii)  Stark  County:  Director,  Air 
Pollution  Control  Division,  Canton  Gty 
Health  Department  City  Hall  Annex 
Second  Floor,  218  Cleveland  Avenue 
S.W..  Canton.  OH  44702. 

(iii)  Butler,  Clermont  Hamilton  and 
Warren  Counties:  Director, 
Southwestern  Ohio  Air  Pollution  Control 
Agency,  2400  Beekman  Street 
Cincinnati.  OH  45214. 

(iv)  Cuyahoga  County:  Commissioner, 
Division  of  Air  Pollution  Control, 
Department  of  Public  Health  and 
Welfare,  2735  Broadway  Avenue, 
Cleveland.  OH  44115. 

(v)  Belmont  Carroll,  Columbiana, 
Harrison,  Jefferson,  and  Monroe 
Counties:  Director,  North  Ohio  Valley 
Air  Authority  (NOVAA),  814  Adams 
Street  Steubenville,  OH  43952. 

(vi)  Clark,  Darke,  Greene,  Miami. 
Montgomery,  and  Preble  Counties: 
Supervisor,  Regional  Air  Pollution 
Control  Agency  (RAPCA),  Montgomery 
County  Health  Department,  451  West 
Third  Street  Dayton,  OH  45402. 

(vii)  Lucas  County  and  the  City  of 
Rossford  (in  Wood  County]:  Director. 
Toledo  Environmental  Services  Agency, 
26  Main  Street  Toledo.  OH  43605. 

(viii)  Adams.  Brown.  Lawrence,  and 
Scioto  Counties:  Engineer-Director,  Air 
Division,  Portsmouth  City  Health 
Department,  740  Second  Street, 
Portsmouth,  OH  45662. 

(ix)  Allen,  Ashland.  Auglaize. 
Crawford.  Defiance.  Erie.  Fulton. 
Hancock.  Hardin.  Henry,  Huron, 
Marion.  Mercer.  Ottawa,  Paulding, 
Putnam,  Richland.  Sandusky,  Seneca, 
Van  West.  Willianu.  Wood  (except  City 
of  Rossford),  and  Wyandot  Counties: 


Ohio  Environmental  Protection  Agency, 
Northvwest  Diatrict  Office,  Air  PoUolion 
Unit  1035  Dezlaz  Grove  £)rive.  Bowling 
Green.  OH  43402. 

(x)  Ashtabula,  Holmes,  Lorain,  and 
Wayne  Counties:  Ohio  Environmental 
Protection  Agency.  Northeast  District 
Office,  Air  MiutioB  Unit.  2110  East 
Aurora  Road,  Twinsburg.  OH  44067. 

(xi)  Athens.  Coshocton,  Gallia, 
Guernsey,  Hocking,  Jackson,  Meiga. 
Morgan.  Moskingum,  Noble.  Perry,  Pike. 
Ross.  Tuscarawas.  Vinton,  and 
Washington  Counties:  Ohio 
Environmental  Protection  Agency, 
Southeast  District  Office,  Air  PoUutioa 
Unit,  2195  Front  Street,  Logan.  OH 
43138. 

(xii)  Champaign,  Clinton,  Highland. 
Logan,  and  Shelby  Counties:  Ohio 
Environmental  Protection  Agency. 
Southwest  District  Office,  Air  Pollution 
Unit  East  Fourth  Street  Dayton,  OH 
45402. 

(xiii)  Delaware,  Fairfield.  Fayette. 
Franklin,  Knox.  Licking,  Madison. 
Morrow,  Pickaway,  and  Union  Counties; 
Ohio  Environmental  Protection  Agency, 
Central  District  Office,  Air  Pollution 
Unit  P.O.  Box  1049,  Columbus,  OH 
43266-0149. 

(xiv)  Geauga  and  Lake  Coimties:  Lake 
County  General  Health  District  Air 
Polktion  Control,  105  Main  Street 
Painesville.  OH  44077. 

(xv)  Mahoning  and  Trumbull 
Counties:  Mahoning-Trumbull  Air 
Pollution  Control  Agency,  9  West  Front 
Street  Youngstown.  OH  44503. 

[FR  Doc.  88-11831  Filed  5-25-88;  8:45  un] 

MUMa  COOC  UM-SO-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Cara  Financing  Adminiatration 

42  CFR  Parts  405.  413.  441,  482.  485, 
and  498 

[BERC-451-CN] 

Medicare  and  Medicaid  Programs; 
Organ  Procurement  Organizations  and 
Organ  Procurement  Protocola 

agency:  Health  Care  Financing 
AdministraUon  (HCFA).  HHS. 
action:  Final  rule;  correction. 

summary:  On  March  1, 1988,  we 
published  a  final  rule  concerning  organ 
prociu^ment  organizations  and 
protocols  (53  FR  6526).  In  it  were  some 
clerical  and  typographical  errors;  we  are 
correcting  them  in  this  notice. 
FOR  nWTHER  INFORMATION  CONTACT: 
Julie  Brown.  (301)  966-4660. 
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SUPPLEMENTARY  INFORMATION:  In 
Federal  Register  Document  88-4431, 
beginning  on  page  6526,  in  the  issue  of 
March  1, 1988,  make  the  following 
corrections: 
Page  6542,  col.  3: 

1.  In  the  first  paragraph  of  the 
Response,  line  4:  change  "the"  to  "a". 
"The"  may  imply  to  some  readers  that 
hospitals  may  not  deal  with  any 
designated  OPO  with  which  it  wishes  to 
deal. 

PART  413— [AMENDED] 

Page  6548,  col.  3: 

§413.178    [CorrMted] 

2.  In  §  413.178.  paragraph  (d)(1),  line  5: 
Change  "an  "  to  "a". 

3.  In  §  413.178,  paragraph  (d)(2).  line  3: 
Insert  "or"  between  "OPO"  and 
"laboratory". 

Page  6549: 

4.  Col.  1,  §  413.178,  paragraph  (e)(2). 
line  2:  Change  "an"  to  "a". 

PART482--1AMENDED]  ' 

§482.12    [Corrwted] 

5.  Col.  3.  line  2:  Add  "and"  at  end  of 
the  line  in  §  482.12(c)(5)(i)(B). 

PART  485-{  AMENDED] 

6.  Col.  3.  authority  citation  for  Part  485 
(in  item  5.a.).  line  3:  Add  "1320b-«." 
after  "1302". 

7.  Col.  3.  Subpart  D.  table  of  contents, 
in  the  heading  for  §  485.305, 
"procurement  and  transplantation    ■ 
network"  should  read  "Procurement  and 
Transplantation  Network"  and  in  the 
heading  for  §  485.306,  "Organ 
Procurement  Organizations"  should  read 
"organ  prociu-ement  otganizations". 
Page  6550.  Col.  3: 

§485.304    [CorrMtMl] 

8.  In  §  485.304.  paragraph  (g)(1).  line  6: 
Remove  the  words  "that  have"  the  first 
time  they  appear  so  that  the  line  reads 
"and  that  have  an  operating". 

9.  In  5  485.304.  paragraph  (m).  line  1: 
Change  "makes"  to  "make". 

Page  6551.  Col.  1: 

§485.305    [CorrMrtad] 

10.  In  the  heading  of  §  485.305, 
capitalize  "procurement": 
"ft-ocurement". 

§485.306    [CorrMtwl] 

11.  In  the  heading  of  §  485.306.  "Organ 
Procurement  Organizations"  should  read 
"organ  procurement  organizations". 

(Catalog  of  Federal  Domestic  Assistance 
Programs  No.  13.714— Medical  Assistance 
Program:  No.  13.773,  Medicare— Hospital 
Insurance;  No.  13.774,  Medicare — 
Supplementary  Medical  Insurance) 


Dated:  May  20. 1988. 
James  F.  Trickett 

Deputy  Assistant  Secretary  for 
Administrative  and  Management  Services. 
[FR  Doc.  88-11779  Filed  5-25-88;  8:45  amj 

BILUNO  COOE  4120-01-«l 


Office  of  Child  Support  Enforcement 

45  CFR  Parts  303  and  305 

Provision  of  Services  in  Interstate  IV- 
D  Cases— 0MB  Control  Number  for 
Approved  Information  Collection 
Requirements 

AGENCY:  Office  of  Child  Support 
Enforcement  (OCSE),  HHS. 

ACTION:  Technical  amendment. 

SUMMARY:  Section  3512  of  the 
Paperwork  Reduction  Act  of  1980  and 
the  Office  of  Management  and  Budget 
(0MB)  implementing  regulations  at  5 
CFR  1320.5(b)  require  that  all 
information  collection  requirements 
contained  in  regulations  and  approved 
by  OMB  must  display  the  valid  OMB 
control  number.  This  document  satisfies 
this  requirement  for  the  information 
collection  requirements  in  the  final  rule. 
Provision  of  Services  in  Interstate  IV-D 
cases,  that  appeared  in  the  Federal 
Register  on  February  22, 1988  (53  FR 
5246). 

EFFECTIVE  DATE:  May  26, 1988. 

FOR  FURTHER  INFORMATION  CONTACT 

Joyce  Under  (202)  245-1773. 

List  of  Subjects  in  45  CFR  Parts  303  and 
305 

Child  welfare,  grant  programs,  social 
programs. 

PART  303— [AMENDED] 

1.  The  authority  citation  for  Part  303 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  651  through  658,  660. 
663,  664,  666. 667, 1302. 13g6a(a)[25), 
1396b(d)(2),  1396b(o).  1396b(p).  and  1396(k). 

2. 45  CFR  Part  303  is  amended  by 
adding  the  OMB  control  number  at  the 
end  of  §  303.7  as  follows: 

§  303.7    Provision  of  Mrvices  in  Interstota 
IV-D  ( 


(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  0970-0085.) 

PART  305-[AMENDED] 

4.  The  authority  citation  for  Part  305 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  603(h),  604(d).  6S2(a)(l) 
and  (4),  and  1302. 


5.  45  CFR  Part  305  is  amended  by 
adding  the  OMB  control  number  at  the 
end  of  §  305.32  as  follows: 

§  305.32    Provision  of  services  In  Intarstat* 

IV-D  casM. 

*        •        •        »        • 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  0970-0085.) 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.783.  Child  Support 
Enforcement  Program.) 
Dated.  May  18, 1988. 
James  F.  Trickett, 
Deputy  Assistant  Secretary  for 
Admim'strative  and  Management  Services. 
[FR  Doc.  88-11684  Filed  5-25-88;  8:45  am) 

BILUNG  COOe  41S0-04-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

(MM  Docket  No.  86-154;  RM-4968.  RM-5068 
and  RM-S360  et  ai.] 

Radio  Broadcasting  Services;  Conway. 
Hot  Springs,  Wrightsville,  Fairfield  Bay. 
Perryville,  and  Maumelle,  AR 

agency:  Federal  Communications 
Commission. 

action:  Final  rule. 

summary:  This  document  grants  a  joint 
petition  for  reconsideration  to  the  extent 
of  deleting  Chaimel  290C2  from 
Perryville,  Arkansas,  allotting  Channel 
290C1  to  Hot  Springs,  Arkansas  and 
allotting  Channel  291C2  to  Fairfield  Bay, 
Arkansas.  The  earlier  Report  and  Order 
had  allotted  Channel  290C2  to  Perryville 
over  the  conflicting  proposal  to  allot 
Channel  290C1  to  Hot  Springs.  The 
Commission  concurred  with  the  petition 
for  reconsideration  that  the  earlier 
determination,  which  was  based  on  a 
comparison  of  the  respective 
populations  which  would  receive 
service,  was  inaccurate.  This  document 
also  modifies  the  license  of  Station 
KLAZ,  Hot  Springs  to  specify  operation 
on  Channel  290C1  and  the  license  of 
Station  KFFB,  Fairfield  Bay  to  specify 
operation  on  Channel  291C2.  With  this 
action,  this  proceeding  is  terminated. 
EFFECTIVE  DATE:  July  1, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 

Robert  Hayne,  Mass  Media  Bureau. 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's 
Memorandum  Opinion  and  Order,  MM 
Docket  No.  86-154,  adopted  May  10, 
1988.  and  released  May  17, 1988.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
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during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street  NW..  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors,  bitemationai 
Transcription  Senrice,  (202)  857-3800, 
2100  M  Street  NW..  Suite  14a     ' 
Washington.  DC  20037. 

List  of  Snbiects  m  47  CFR  Part  73 

Radio  broadcasting. 

PART  73-{AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  followr 

Autfaodty:  47  U.S.C.  154.  303. 

{73.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments,  is  amended  under  Arkansas 
by  removing  Channel  290C2  from 
Perryville. 

3.  Section  73.202(b).  the  Table  of  FM 
Allotments,  is  amended  under  Arkansas 
by  removing  Channel  292A  and  adding 
Channel  290C1  at  Hot  Springs. 

4.  Section  73.202(b).  the  Table  of  FM 
Allotments,  is  amended  under  Arkansas 
by  removing  Channel  292A  and  Adding 
Channel  291 C2  at  Fairfield  Bay. 

Federal  Communications  Commission. 

Bradley  P.  Hdmes, 

Chief,  Policy  and  Rules  Division,  Mass  Media 
Bureau. 

[PR  Doc.  88-11875  Tiled  5-25-88:  8:45  am] 

BNJJNQ  COOC  CrU-Ot-M 


47  CFR  Part  73 

IMM  OodMt  Nol  $7-434;  RM-6021;  RM- 
•1«1,andfUI-61«2] 

Radio  BroadcaaUng  Servicea; 
Scranton  and  Surfside  Beach,  SC 

AOCNCV:  Federal  Communications 

Commission. 

AcnoK  Final  rule. 


:  The  Commisnon.  pursuant  to 
the  separate  request  oi  Broadcasting  of 
Scranton  and  Scranton 
Communications,  allots  Channel  275A  to 
Scranton,  South  Carolina,  as  the 
community's  first  local  FM  service. 
Channel  275A  can  be  allotted  to 
Scranton  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  without  the 
imposition  of  a  site  restriction.  The 
coordinates  for  this  allotment  are  North 
Latitude  33-55-06  and  West  Longitude 
79-44-36.  ITie  mutuaDy  exclusive 
request  of  ]ones.  Eastern  of  the  Grand 
Strand.  Inc.  to  substitute  Channel  276C2 
for  Channel  276A  at  Surfside  Beach, 
South  Carolina,  and  modification  of  its 


Ucense  for  Station  WYAK-FM  to  specify 
the  higher  powered  channel,  is  denied. 
With  this  action,  this  proceeding  is 
terminated. 

DATCS:  Effective  July  1. 198&  The 
window  period  for  filing  appUcations 
will  open  on  July  5, 1988,  and  close  on 
August  4, 1988. 

ran  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)  634-653a 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  87-434, 
adopted  April  15, 1968,  and  released 
May  17, 1988.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street  NW., 
Washington,  DC.  'The  complete  text  of 
this  decision  may  also  be  purchased 
fi^m  the  Commission's  copy  contractor. 
International  Transcription  Service, 
(202)  857-3800,  2100  M  Street  NW.,  Suite 
140,  Washington,  DC  20037. 

List  of  Subiects  in  47  CFR  Part  73 
Radio  broadcasting. 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Autkiwity:  47  II.S.C  154,  303. 

S  73.202    [AiMnded] 

2.  Section  73.202(b),  the  FM  Table  of 
Allotments  for  South  Carolina  is 
amended  by  adding  the  following  entry: 
Scranton,  Channel  275A. 

Federal  Communications  Commission. 

Steve  Kaminar, 

Deputy  Chief,  Policy  and  Rules  Division, 

Mass  Media  Bureau. 

[PR  Doc.  88-11876  Filed  5-25-88:  8:45  am] 

BHJJNQ  COOC  t71>^n-M 


DEPARTMENT  OF  COMMERCE 

Nationai  Oceanic  and  Atmoephertc 
Administration 

50  CFR  Part  226 
[Docket  No.  70639-SOSO] 

Critical  Habitat;  Hawaiian  Monic  Se^ 
Endangered  Species  Act 

AOENCV:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
action:  Notice  of  final  rule. 


r:  NMFS  is  extending  critical 
habitat  for  Hawaiian  monk  seals  from 
10  to  20  fathoms  in  all  areas  previously 
designated  as  critical.  NMFS  beheves 
the  designation  of  critical  habitat  to  20 


fathoms  will  benefit  the  species  because 
it  includes  additional  areas  that  may 
require  special  management 
consideration  or  protection.  Also.  NMFS 
is  adding  Maro  Reef  to  the  areas 
designated  as  critical  in  the 
Northwestern  Hawaiian  Islands 
(NWHI). 

DATS  This  rule  becoaies  effective  on 
lune  27, 1988. 

aODWEH.  Dr.  Nancy  Foster,  Director, 
OfRce  of  Protected  Resources,  NMFS. 
Washington.  DC  20235. 
FOR  FURTHER  INFORMATION  CONTACT 

James  H.  Lecky,  NMFS,  Southwest 
Region.  Terminal  Island,  CA  90731.  213- 
548-2518;  or  Margaret  Lorenz,  Protected 
Species  Management  Division.  NMFS. 
Washington.  DC  20235,  202-673-5349. 

SUPPLEMENTARY  INFORMATION: 

Background 

After  the  final  rule  designating  critical 
habitat  out  to  10  fathoms  was  issued 
(April  3a  1986,  51  FR  16047),  NMFS 
continued  to  examine  the  basis  for  its 
decision.  Of  particular  concern  was 
whether  areas  beyond  10  fathoms  were 
in  need  of  special  management 
consideration  or  protection  either  now 
or  in  the  reasonably  forseeable  future. 

After  inviting  comments  on  whether 
the  area  between  10  to  20  fathoms 
around  the  islands  may  require  special 
management  consideration  or  protection 
and  reviewing  our  earlier  decision. 
NMFS  proposed  regulations  that  would 
extend  the  desi^ution  of  critical  habitat 
out  to  20  fathoms  in  all  areas  currentiy 
designated  as  critical  and  would  include 
Maro  Reef  (January  8, 1968). 

All  commenters  on  the  proposed  rule, 
except  the  State  of  Hawaii,  favored 
extending  critical  habitat  out  to  20 
fathoms  and  including  Maro  Reef  in  the 
areas  designated  as  critical.  The  State 
beUeves  there  is  insufficient  evidence  to 
show  that  waters  from  10  to  20  fathoms 
deep,  or  around  Maro  Reef,  are 
particidarly  critical,  and  they  beheve 
there  is  no  legal  basis  for  the  proposed 
rulemaking.  'The  State  did  not  agree  with 
the  original  designation  of  critical 
habitat  in  the  NWHL  In  this  case,  the 
State  believes  that,  to  date,  there  has 
been  no  convincing  demonstration 
through  the  best  available  scientific 
evidence  of  a  need  for  critical  habitat 
designation.  However,  based  on  the  best 
scientific  data  available,  NMFS  believes 
that  there  is  sufficient  justification  to 
designate  critical  habitat  out  to  20 
fathoms  and  to  include  Maro  Reef  in  the 
designation.  The  components  of  monk 
seal  habitat  identified  in  the  FEIS 
include  foraging  and  breeding  areas, 
pupping  and  major  haul-out  sites,  and 


nearahore  waters  used  by  females  and 
pups. 

Comments  favoring  theaxtension  of 
critical  habitat  were  received  from  the 
U.S.  Department  of  the  Interior,  the 
Humane  Socirty  of  the  United  States, 
the  Sierra  Club  Legal  Defense  Fund, 
Greenpeace,  the  Committee  for  Humane 
Legislation,  the  Center  for 
Environmental  Education  and  one 
individual.  However,  Interior  stated  that 
they  disagreed  witii  the  assessment 
contained  in  the  proposed  rule  that  the 
Minerals  Management  Service  is  one  of 
the  Federal  agencies  most  likely  to  be 
affected  by  the  designation  of  critical 
habitat.  Interior  believes  the  contention 
that  there  may  be  conflicts  between 
deep  seabed  mining  and  monk  seal 
(Critical  habitat  is  not  supported  by  any 
available  scientific  and  commercial 
data. 

NMFS  agrees  that  deep  seabed  mining 
itself  probably  will  not  affect  monk 
seals.  However,  the  development  of  on- 
or  near-shore  support  facilities  may 
affect  monk  aeaia.  If  so,  and  if  these 
facilities  were  subject  to  Interior's 
jurisdiction,  it  would  be  necessary  for 
MMS  to  consult  with  NMFS. 

The  action  NMFS  is  taking  is 
described  in  Alternative  One  of  the 
Final  Environmental  Impact  Statement- 
Proposed  Designation  of  Critical  Habitat 
for  the  Hawaiian  Monk  Seal  in  the 
Northwestern  Hawaiian  Islands  (May 
1986).  NMFS  especially  focused  on  die 
extensive  comments  regarding  the  areas 
that  may  need  special  management 
consideration  or  protection.  The 
designation  of  critical  habitat  to  20 
fathoms  affords  substantial  protection 
for  the  Hawaiian  monk  seal  and 
includes  areas  that  are  both  essential 
and  in  need  of  special  management 
consideration  or  protection.  The 
additional  areas  incorporated  in  this 
designation  consist  primarily  of  foraging 
habitat. 

To  determine  what  portion  of  the 
monk  seal's  range  contains  habitat  that 
is  consistent  with  the  definition  of 
"critical  habitat,"  NMFS  reviewed  the 
available  biological  information, 
comments  on  the  Supplemental 
Environmental  Impact  Statement,  the 
management  reconunendations  made  by 
the  Recovery  Team  and  the  Marine 
Manunal  Commission,  the  comments 
received  in  response  to  the  advance 
notice  and  the  proposed  rule  and  the 
record  of  Endangered  Species  Act 
Sectiorv7  consultations  on  Federal 
activities  in  the  NWHI. 

There  are  no  inherent  restricticms  on 
human  activities  in  an  area  designated 
as  critical  habitat.  However,  when  an 
area  is  designated  as  critical,  all 
activities  that  take  place  in  that  area  are 


affected  if  they  are  authorized,  funded, 
at  carried  out  by  Federal  agencies. 
Critical  habitat  designation  notifies 
Federal  agencies  that  a  listed  species 
depends  on  a  particular  area  for  its 
continued  existence  and  that  any 
Federal  action  that  may  affect  that  area 
is  subject  to  the  consultation 
requirements  of  Section  7  of  Ae  ESA. 
Any  Federally  continUed  activity  may 
be  conducted  in  an  area  designated  as 
critical  habitat  if  the  authorizing  Federal 
agency  determines  through  the  Section  7 
consultation  process  that  the  activity  is 
not  likely  to  jeopardize  the  continued 
existence  of  the  species  or  result  in  the 
destruction  or  adverse  modification  of 
critical  habitat.  Activities  that  are 
conducted  by  state  agencies  or  the 
private  sector  without  Federal 
involvement  may  be  carried  out  without 
regard  to  Section  7  although  other 
provisions  of  die  ESA  and  other  Federal 
and  State  laws  may  impose  prohibitions 
on  activities  resulting  in  the  taking  of 
endangered  or  threatened  species. 

Hawaiian  Monk  Seal  Biology 

The  biology  of  the  Hawaiian  monk 
seal  is  discussed  in  the  Supplemental 
and  Final  Environmental  Impact 
Statements.  The  discussion  includes  the 
-  history  of  exploitation,  trends  in 
population  size,  current  status  of  the 
population,  Ufe  history  parameters, 
habitat  requirements,  and  biological 
problems  confronting  the  species. 
Further  information  is  available  from  the 
Draft  Enviroimiental  Impact  Statement, 
the  Recovery  Plan,  and  the  5-year  Status 
Review  for  the  Hawauan  monk  seal.  A 
summary  of  research  studies  concerning 
habitat  requirements  of  the  Hawaiian 
Monk  Seal  was  provided  in  the 
proposed  rule. 

This  final  rule  designates  as  critical 
habitat  for  the  Hawaiian  monk  seal  all 
beach  areas,  including  all  beach  crest 
vegetation  to  its  deepest  extent  inland, 
lagoon  waters,  and  ocean  waters  out  to 
a  depUi  of  20  fathoms,  around  Kure 
Atoll,  Midway  Islands  (except  Sand 
Island  and  its  harbor),  Peari  and  Hermes 
Reef,  Maro  Reef,  Lisianski  Island, 
Laysan  Island,  Gardner  Pinnacles, 
French  Frigate  Shoals.  Necker  Island, 
and  Nihoa  Island.  References  to  beaches 
or  beach  areas  include  all  sand  spits 
and  islets. 

Effect  of  the  Rulemaking 

This  action  direcUy  affects  only 
Federal  agencies  and  those  who  need 
Federal  authorization  or  funding  for 
their  actions.  It  does  not  affect  State  and 
local  government  activities  or  private 
actions  which  do  not  depend  on  or  are 
not  limited  by  Federal  authorization, 
permits  or  funds,  although  other  law 


may  prohibit  actions  that  result  in  the 
taking  of  endangered  or  threatened 
species.  However,  many  of  the  activities 
in  the  NWHI  are  subject  to  some 
Federal  control  and  could  be  affected. 
Section  7  of  the  ESA  requires  Federal 
agencies  to  consult  with  NMFS  to 
ensiu^  that  any  activity  funded, 
authorized,  or  undertaken  by  them  is  not 
likely  to  jeopardize  the  continued 
existence  of  endangered  species  or 
result  in  the  destruction  or  adverse 
modification  of  critical  habitat 

Currentiy,  Federal  agencies  are 
required  to  consult  on  actions  that  may 
affect  Hawaiian  monk  seals.  The 
extension  of  designated  critical  habitat 
requires  Federal  agencies  to  evaluate 
their  activities  with  respect  to  critical 
habitat  to  ensure  that  these  activities 
are  not  likely  to  result  in  the  destruction 
or  adverse  modification  of  the  critical 
habitat.  In  most  situations,  consultations 
are  required  even  if  critical  habitat  has 
not  been  designated  because  actions 
that  affect  critical  habitat  are  also  likely 
to  affect  the  monk  seal.  Therefore, 
expanding  the  designation  of  critical 
habitat  does  not  substantially  add  to  the 
Federal  agencies'  responsibilities  and 
does  not  have  any  significant  adverse 
economic  impacts  on  State  or  private 
entities  including  small  businesses. 
Extending  the  designation  of  critical 
habitat  will  assist  Federal  agencies  in 
evaluating  the  potential  effects  of  their 
activities  on  monk  seals  and  in 
determining  when  consultation  with 
NMFS  would  be  required.  The  Federal 
agencies  most  likely  to  be  affected  by 
this  designation  include  the  U.S.  Coast 
Guard,  U.S.  Navy,  U.S.  Fish  and  Wildlife 
Service,  Minerals  Management  Service, 
Western  Pacific  Regional  Fishery 
Management  Council,  and  NMFS. 

This  final  rule  is  not  expected  to  have 
any  direct  impact  on  fisheries  in  the 
NWHI.  The  only  direct  economic  costs 
are  those  associated  with  more 
extensive  monitoring  of  Federal 
activities  by  NMFS  or  when  other 
Federal  agencies,  after  a  review  of  their 
activities  in  the  NWHI,  must  take 
certain  administrative  actions.  Since 
Federal  agencies  are  required  to  conduct 
Section  7  consultations  for  activities 
that  may  affect  Hawaiian  monk  seals 
and  conform  to  National  Environmental 
Policy  Act  (NEPA)  requirements  for 
actions  that  significantly  affect  the 
quality  of  the  human  environment,  any 
additional  costs  are  expected  to  be 
minimal. 

Classification 

For  reasons  discuss'ed  in  Effects  of  the 
Rulemaking,  the  NOAA  Administrator 
has  determined  that  this  is  not  a  major 
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rule  requiring  a  regulatory  impact 
analysis  under  Executive  Order  12291. 
The  regulations  are  not  likely  to  result  in 
(1)  an  annual  effect  on  the  economy  of 
$100  million  or  more;  (2)  a  major 
increase  in  costs  or  prices  for 
consimiers,  individual  industries, 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or  (3)  a 
significant  adverse  effect  on 
competition,  employment  investment 
productivity,  imiovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Further,  the  General  Counsel  of  the 
Department  of  Commerce  has  certified 
to  the  Small  Business  Administration 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  described  in 
the  Regulatory  Flexibility  Act. 
Therefore,  a  regulatory  flexibility 
analysis  is  not  required.  This  rule  does 
not  contain  a  collection  of  information 
requirement  for  purposes  of  the 
Paperwork  Reduction  Act  of  1980. 

This  final  rule  does  not  contain 
policies  with  federalism  implications 


sufficient  to  warrant  pYeparation  of  a 
federalism  assessment  under  Executive 
Order  12612. 

National  EDvironmental  Policy  Act 

Draft  draft  supplemental,  and  final 
environmental  impact  statements  were 
prepared  on  the  action  to  designate 
critical  habitat  out  to  10  fathoms.  This 
proposed  action  to  extend  critical 
habitat  to  20  fathoms  is  analyzed  as 
Alternative  One  in  the  FEIS. 

List  of  SubjecU  in  50  CFR  Part  226 

Endangered  and  ttireatened  wildlife, 
marine  mammals.  ' 

Dated:  May  19. 1988. 

Jamfls  E  Douglas,  Jr^ 

Deputy  Assistant  Administrator  for  Fisheries. 

PART  22fr-{  AMENDED] 

Accordingly.  Part  226  of  Chapter  II  of 
Title  50  of  the  Code  of  Federal 
Regulations  is  amended  as  follows. 


1.  The  authority  citation  for  Part  226 
continues  to  read  as  follows 

Authority:  16  U.S.C  1533. 

2.  Section  226.11  under  Subpart  B  is 
revised  to  read  as  follows: 

§226.11    NorttiwMtam  Hawaiian  Islands. 
Hawaiian  Monk  Seal 

[Monachus  schauinslandi) 

All  beach  areas,  sand  spits  and  islets, 
including  all  beach  crest  vegetation  to 
its  deepest  extent  inland,  lagoon  waters, 
inner  reef  waters,  and  ocean  waters  out 
to  a  depth  of  20  fathoms  aroimd  the 
following: 

Kure  Atoll  (28*24'N,  178*20'W) 

Midway  Islands,  except  Sand  bland  and  its 

harbor  (28*14'  N,  177*22'  W) 
Pearl  and  Hermes  Reef  (2r55'  N.  175*  W) 
Lisianski  Island  (26*46'  N,  173*58'  W) 
Laysan  Island  (25*46'  N,  171*44'  W) 
Maro  Reef  (25*25'  N.  170*35'  W) 
Gardner  Pinnacles  (25*00'  N,  168*00'  W) 
French  Frigate  Shoals  (23*45'  N,  166*00'  W) 
Necker  Island  (23*34'  N.  164*42'  W) 
Nihoa  Island  (23*03.5'  N,  161*55.5'  W). 
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Proposed  Rules 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  Issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Servica 
7CFRPart»45 

Idaho-Eastern  Oregon  Potatoes; 
Expenses  and  Asaessment  Rate 

AQCNCV:  Agricultural  Marketing  Service, 
USDA. 


action:  Proposed  rule. 


summary:  This  proposed  rule  would 
authorize  e^qienditures  and  establish  an 
assessment  rate  under  Mariceting  Order 
No.  945  for  the  1988-89  fiscal  period. 
Authorization  of  this  budget  would 
allow  the  Idaho-Eastern  Oregon  Potato 
Committee  to  incur  expenses  necessary 
ts  administer  this  program.  This  action 
would  designate  that  funds  to 
administer  this  program  would  be 
derived  from  assessments  on  handlers. 

OATC  Comments  must  be  received  by 
June  27, 1988. 

ADIMESS:  Interested  persons  are  invited 
to  submit  written  comments  concerning 
this  proposal.  Comments  must  be  sent  in 
triplicate  to  the  Docket  Clerk,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
Box  86456,  Room  2085-S,  Washington, 
DC  20090-6456.  Comments  should 
reference  the  date  and  page  number  of 
this  issue  of  the  Federal  Register  and 
will  be  available  for  public  inspection  in 
the  Office  of  the  Docket  Qerk  durig 
regular  business  hours. 

FOR  FURTHER  INFORMATION  CONTACT 
Robert  F.  Matthews,  Marketing  Order 
Adminstration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA.  P.O. 
Box  96456,  Room  2525-S,  Washington, 
DC  20090-6456,  telephone  202-447-2431. 
tUPPLEMCNTARV  INFORMATION:  This  rule 
is  proposed  under  Marketing  Order  No. 
945  (7  CFR  Part  945)  regulating  die 
handling  of  potates  grown  in  designated 
counties  in  Idaho  and  Malheur  County, 
Oregon.  This  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C  601-674), 
hereiaafter  referred  to  as  the  Act 


This  proposed  rule  has  been  reviewed 
under  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-ma|or" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
die  Regulatory  Flexibility  Act  (RFA),  die 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
proposed  rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
rsgulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  business  wiU  not  be  unduly  or 
disproportionately  burdened.  Mariceting 
orders  issued  pursuant  to  the  Act  and 
rules  issued  thereimder,  are  unique  in 
that  they  are  brought  about  throu^ 
group  action  of  essentially  small  entities 
acting  on  their  own  behalf.  Hius,  both 
statutes  have  small  entity  orientation 
and  compatibility. 

There  are  approximately  70  handlers  of 
Idaho-Eastern  Oregon  pototes  under  this 
mariceting  order,  and  approximately 
3,650  potato  producers.  Small 
agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.2)  as  those 
having  annual  gross  revenues  for  the 
last  three  years  of  less  than  $500,000, 
and  small  agricultural  service  firms  are 
defined  as  those  whose  gross  annual 
receipts  are  less  than  $3,500,000.  The 
majority  of  the  handlers  and  producers 
may  be  classified  as  small  entities. 

The  marketing  order  requires  that  the 
assessment  rate  for  a  particular  fiscal 
period  shall  apply  to  all  assessable 
potatoes  handled  fit)m  the  beginning  of 
such  period.  An  annual  budget  of 
expenses  is  prepared  by  the  committee 
and  submitted  to  the  Department  of 
Agriculture  for  approval  The  members 
of  the  committee  are  handlers  and 
producers  of  potatoes.  They  are  familiar 
with  the  committee's  needs  and  with  the 
costs  for  goods,  services,  and  personnel 
in  their  local  area  and  are  thus  in  a 
position  to  formulate  an  appropriate 
budget 

The  recommended  assessment  rate  is 
derived  by  dividing  anticipated 
expenses  by  expected  shipments  of 
potatoes.  Because  that  rate  is  applied  to 
actual  shipments,  it  must  be  established 
at  a  rate  which  will  prcxluce  sufficient 
income  to  pay  the  committee's  expected 
expenses.  A  recommended  budget  and 
rate  of  asaessment  is  usually  ac^ed  upon 
by  the  committee  before  the  season 
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starts,  and  expenses  are  incurred  on  a 
continuous  basis.  Therefore,  budget  and 
assessment  rate  approval  must  be 
expedited  so  that  the  committee  will 
have  funds  to  pay  its  expenses. 

The  Idaho-Eastern  Oregon  Potato 
Committee's  recommended  budget  for 
the  1988-89  fiscal  period  toUls  $76,900 
and  an  assessment  rate  of  $0.0026  per 
hundredweight  of  potatoes  is  being 
proposed,  l^s  compares  to  the  1987-68 
buclget  of  $66,470.  The  proposed 
assessment  rate  is  the  maximum 
permitted  under  the  order  and  has 
remained  the  same  for  over  two 
decades.  Hie  proposed  bud^t  is  $10,430 
more  than  last  year,  reflecting  an 
increase  of  $1,900  in  salaries  and  $7,300 
for  the  purchase  of  an  automobile  for  the 
manager's  use.  At  the  proposed 
assessment  rate  of  $0.0026,  anticipated 
fresh  maricet  shipments  of  20  million 
hundredweight  would  yield  $52,000.  This 
along  with  approximately  $1,200  in  fees, 
$700  in  interest  and  $23,000  from  the 
reserve  Wbuld  be  adequate  for  budgeted 
expenses.  By  the  end  of  the  fiscal  period 
the  reserve  fund  is  expected  to  total 
$23,000. 

While  this  proposed  action  woidd 
impose  some  additional  costs  on 
handlers,  the  costs  are  in  the  form  of 
uniform  assessments  on  all  handlers. 
Some  of  the  additional  costs  may  be 
passed  on  to  producers.  However,  these 
costs  would  be  significantiy  offset  by 
the  benefits  derived  bom  the  operation 
of  the  marketing  order.  Therefore,  the 
Administrator  of  AMS  has  determined 
that  this  action  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjecte  in  7  CFR  Part  945 

Marketing  agreements  and  orders. 
Potatoes  (Idaho  and  Oregon). 

For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  that  §  945.241 
be  added  as  follows: 

PART  945— POTATOES  GROWN  IN 
CERTAIN  DESIGNATED  COUNTIES  IN 
IDAHO  AND  MALHEUR  COUNTY, 
OREGON 

1.  The  authority  citation  for  7  CFR 
Part  945  continues  to  read  as  follows: 

Authority:  Sees.  1-19, 48  Stat.  31.  as 
amended:  7  US.C.  801-074. 

2.  A  new  (  945.241  is  added  to  read  as 
follows: 
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Expenses  of  $78,900  by  the  Idaho- 
Eastern  Oregon  Potato  Committee  are 
authorized,  and  an  assessment  rate  of 
$0.0028  per  hundredweight  of  assessable 
potatoes  is  established  for  the  fiscal 
period  ending  July  31, 1980.  Unexpended 
funds  may  be  carried  over  as  a  reserve. 

Dated  May  23, 196a 
KoiMCt  C.  KMBsy, 

Deputy  Director.  Fruit  and  Vegetable 
Division,  Agricultural  Marketing  Service. 
(FR  Doc.  B8-11920  Filed  5-25-88:  8:45  am] 
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Produced 


Aeeeaament  Rate,  and  Indemnification 
Reeerve  tar  the  Peenut  Admlnietrattve 
ConMiittee 


;  Agricultural  Maiiceting  Service, 
USOA. 
ACTION:  Proposed  rule. 


r.  This  proposed  rule  would 
authorize  expenditures  for 
administration  and  indemnifica^on, 
establish  an  assessment  rate,  and 
authorize  monetary  additions  to  the 
indemnification  reserve  under 
Marketing  Agreement  146  for  the  1988- 
80  crop  year.  The  proposed  actions  are 
needed  for  the  committee  to  incur 
expenses  and  collect  funds  to  pay  its 
expenses  during  the  1988-89  crop  year, 
which  will  facilitate  program  operations. 
Funds  to  administer  this  program  are 
derived  from  assessements  on  handlers. 
DATE  Comments  must  be  received  by 
June  8, 1988. 

AOORCSS:  Interested  persons  are  invited 
to  submit  wntten  comments  concerning 
this  proposal.  Comments  must  be  sent  in 
triplicate  to  the  Docket  Clerk,  Fruit  and 
Vegetable  Division,  AMS,  USDA.  P.O. 
Box  96456,  Room  2085-S,  Washingtcm. 
DC  20000-6456.  Comments  should 
reference  the  date  and  page  number  of 
this  issue  of  the  Federal  Register  and 
will  be  available  for  public  inspection  in 
the  Office  of  the  Docket  Clerk  during 
regular  hours. 

MM  njRTNCR  mromiATiON  contact: 
G.J.  Kelhart,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division  AMS,  USDA.  P.O. 
Box  96456,  Room  2530-S,  Washingtoa 
DC  20000-6456.  telephone  202-475-^919. 
sumaMENTARY  iNPOiMiATioiic  This  rule 
is  proposded  under  Marketing 
Agreement  146  [7  CFR  Part  998] 
regulating  the  quality  of  domestically 
produced  peanuts,  lliis  agreement  is 


effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  [7  U.S.C  801-674],  hereinafter 
referred  to  as  the  Act 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  '^on-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
tiie  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Markeing  Service  (AMS)  has  considered 
the  economic  impact  of  this  proposed 
rule  on  small  entities.    ^ 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  imduly 
or  disporportionately  burdened. 

There  are  approximately  68  handlers 
of  peanuts  covered  under  the  peanut 
marketing  agreement,  and 
approximately  46,950  producers  in  the  16 
states  covered  under  the  agreement 
Small  agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  [13  CFR  121.2]  as  those 
having  annual  gross  revenues  for  the 
last  three  years  of  less  than  $500,000, 
and  small  agricultural  service  firms  are 
defined  as  those  whose  annual  receipts 
are  less  than  $3,500,000.  Some  of  the 
handlers  covered  under  the  agreement 
are  small  entities,  and  the  majority  of 
producers  may  be  classified  as  small 
entities. 

Under  the  mariceting  agreement  the 
assessement  rate  for  a  particular  crop 
year  applies  to  all  assessable  tonnage 
handled  from  the  beginning  of  such  year 
(i.e.  July  1).  An  annual  budget  of 
expenses  is  prepared  by  the  Peanut 
Administrative  Committee  and 
submitted  to  the  Department  of 
Agriculture  for  approval.  The  members 
of  the  administrative  committee  are 
handlers  and  producers  of  peanuts. 
They  are  familiar  with  the  committee's 
needs  and  with  the  costs  for  goods, 
services  and  personnel  for  program 
operations  and  are  thus  in  a  position  to 
formulate  appropriate  budgets.  The 
budgets  are  formulated  and  disciused  at 
industry-wide  public  meetings.  Thus,  all 
directiy  affected  persons  have  an 
opportunity  to  participate  and  provide 
input  The  handlers  of  peanuts  who  will 
be  directiy  affected  have  signed  the 
marketing  agreement  authorizing 
approval  of  expenses  that  may  be 
incurred  and  the  imposition  of 
assessments. 

The  assessment  rate  recommended  by 
the  committee  was  derived  by  dividing 
anticipated  expenses  by  expected 
receipts  and  acquisitions  of  farmen' 
stock  peanuts.  It  automatically  applies 
to  all  assessable  peanuts  from  July  1. 


Because  that  rate  is  appUed  to  actual 
receipts  and  aoquisitioiis.  it  must  be 
established  at  a  rate  which  will  produce 
sufficient  income  to  pay  the  committee's 
expected  expeoaea.  The  recommended 
budget  rate  of  assessment  and  the 
continuation  of  an  indemnification 
reserve  were  acted  upon  by  the 
committee  on  April  14  and  IS,  1988,  and 
expenses  are  incurred  on  a  continuous 
basis.  Therefore,  this  budget  and 
assessment  rate  approval  must  be 
expedited  so  that  the  conmiittee  will 
have  funds  to  pay  its  ejqienses  starting 
on  July  1, 198& 

The  Peanut  Administrative  Committee 
unanimously  recommended  a  1988-89 
budget  of  administrative  expenses  of 
$818,00a  or  $34,000  more  that  budgeted 
last  year.  The  increase  fit)m  last  year  is 
necessary  to  cover  increases  in  the 
salary  and  benefits  of  the  committee's 
staff,  hire  another  field  man,  cover 
additional  staff  travel  expected  during 
the  1988-88  crop  year,  and  to  cover 
increases  in  office  rent  and  parking. 

The  recommended  assessment  rate  for 
the  1988-88  crop  year  is  $2.48  per  ton.  of 
which  $0.48  is  for  administrative 
expenses  and  $2.00  is  for 
indemnification  expenses.  Last  year 
$0.48  was  fixed  for  administrative 
expenses  and  $3.00  was  fixed  for 
indemnification  expenses.  The  1988-89 
assessable  tonnage  was  estimated  at  1.7 
million  tons,  the  same  as  last  year. 
Applicable  of  the  proposed  usessment 
rates  to  this  estimate  would  result  in 
$818,000  for  administration  and  $3.4 
million  for  indemnification. 

An  estimated  $4.9  million  of  1987-88 
indemnification  funds  would  be  carried 
forward  into  the  1988-69  crop  year  as  a 
reserve  under  the  agreement  to  meet 
1986-89  indemnification  expenses.  The 
reserve  is  within  the  limits  authorized 
by  the  agreement  Funding  for  the 
indemnification  account  also  will  be 
generated  bom  interest  on  time 
deposits. 

While  this  proposed  action  would 
impose  some  additional  costs  on 
handlen,  the  costs  are  in  the  form  of 
uniform  assessments  on  all  hanlders 
signatory  to  the  agreement  Some  of  the 
additional  costs  may  be  passed  onto 
producers.  However,  these  costs  would 
*be  significanUy  offset  by  the  benefits 
derived  bom  the  operation  of  the 
marketing  agreement  Further,  there  are 
few  small  entities  in  the  domestic 
peanut  industry.  Therefore,  the 
Administrator  of  AMS  has  determined 
that  this  action  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Based  on  the  foregoing,  it  is  found  and 
determined  that  a  comment  period  of 


less  than  30  days  is  appropriate  because 
the  budget  and  assessment  rate 
approval  and  the  authorization  to 
continue  an  indemnification  reserve  for 
this  program  need  to  be  expedited.  The 
committee  needs  to  have  sufficient 
funds  to  pay  its  expenses  which  are 
incurred  on  a  continuous  basis. 

List  of  Subjects  in  7  CFR  Fait  998 

Marketing  agreement  Peanuts. 

For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  that  9  998.401 
be  added  as  follows: 

PART  998-IIARICETINO  AQREEMENT 
REQULATINQ  THE  QUALITY  OF 
DOMESTICALLY  PRODUCED 
PEANUTS 

1.  The  authority  citation  for  7  CFR 
Part  998  continues  to  read  as  follows: 

Authority:  Sees.  1-19, 48  SUt  31,  as 
amended:  7  U.&C  601-674. 

2.  New  5*998.401  is  added  to  read  as 
follows: 

Note:  This  section  will  not  be  published  in 
the  Ck>de  of  Federal  Regulations. 

S  998.401    Expenses,  ass— smsnt  rats,  and 
IndsmnHlcatlon  r— Sfva. 

(a)  Administrative  expenses.  The 
budget  of  expenses  for  the  Peanut 
Administrative  Committee  for  the  crop 
year  beginning  July  1. 1988.  shall  be  in 
the  amount  of  $816,000,  such  amount 
being  reasonable  and  likely  to  be 
incurred  for  the  maintenance  and 
functioning  of  the  committee  and  for 
such  purposes  as  the  Secretary  may, 
pursuant  to  the  provisions  of  the 
marketing  agreement  determine  to  be 
appropriate. 

(b)  Indemnification  expenses. 
Expenses  of  the  committee  for 
indemnification  payments,  purauant  to 
the  terms  and  concUtions  of 
indemnification  applicable  to  the  1988 
crop,  effective  July  1, 1988.  are  expected 
to  be  about  $5.1  million,  such  amount 
being  reasonable  and  likely  to  be 
incurred. 

(c)  Rate  of  assessment  Each  handler 
shall  pay  to  the  committee,  in 
accordance  with  S  998.48  of  the 
marketing  agreement  an  assessment 
rate  at  the  rate  of  $2.48  per  net  ton  of 
farmers'  stock  peanuts  received  or 
acquired  other  than  from  the  described 
in  S  998.31(c)  and  (d).  A  total  of  $0.48 
shall  be  for  administrative  expenses  and 
a  total  of  $2.00  shall  be  for 
indemnification  expenses. 

(d)  Indemnification  reserve.  Monetary 
additions  to  the  indemnification  reserve, 
established  in  the  1965  crop  year 
purauant  to  the  S  998.48  of  the 
agreement  shall  continue.  That  portion 
of  the  total  assessment  funds  accrued 


from  the  $2.00  rate  and  not  expended  in 
providing  indemnification  on  tiie  1988 
crop  peanuts  shall  be  kept  in  such 
reserve  and  shall  be  available  to  pay 
indemnification  expenses  on  subsequent 
crops. 

Dated:  May  23,  ig8& 
Roliert  C  Kaanay, 

Deputy  Director,  Fruit  and  Vegetable 
Division,  Agricultural  Marketirig  Service. 
[FR  Doc.  88-11921  Filed  5-25-88;  8:45  am] 
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POSTAL  SERVICE 
39  CFR  Part  111 

Uae  of  Sampiin9  Proceaa  for 
indemnity  Cleime 

AOENCV:  Postal  Service. 
action:  Proposed  rule. 


:  Under  this  proposal,  the 
Domestic  Mail  Manual  (DMM)  would 
provide  for  an  optional,  and  more 
efficient  sampling  procedure  for  mailera 
who  file  large  numbera  of  COD  claims 
annually.  More  specifically,  the 
procedure  is  targeted  for  mailen  filing 
2,000  or  more  claims  annually. 
Adjudication  would  be  handled  by  the 
St  Louis  Postal  Data  Center  instead  of 
Postal  Service  Headquarten.  The  use  of 
sampling  procedures  would  reduce 
administrative  costs  for  both  the  Postal 
Service  and  for  most  mailen  filing  large 
numbers  of  claims. 

DATE:  Comments  must  be  received  on  or 
before  June  25, 1988. 
ADDRESS:  Written  comments  should  be 
mailed  or  delivered  to  the  Director, 
Office  of  Classification  and  Rates 
Administration.  U.S.  Postal  Service, 
Room  8430, 475  L'Enfant  Plaza  West 
SW..  Washington,  DC  20260-5360. 
Copies  of  all  written  comments  will  be 
available  for  inspection  and 
photocopying  between  9:00  a.m.  and  4M 
p.m.,  Monday  through  Friday,  in  Room 
8430  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Joyce  Steele,  (202)  288-5312. 
SUPPLEMENTARY  INFORMATION:  On  June 
19, 1987,  the  Postal  Service  published  a 
notice  in  the  Federal  Register  (52  FR 
23308)  soliciting  comments  on  a 
proposal  that  would  have  made 
mandatory  the  sampling  procedures  that 
are  now  optional  for  mailers  who  submit 
2,000  or  more  COD  claims  annually.  No 
comments  were  received  on  the 
proposal.  The  Postal  Service  has, 
nevertheless,  reconsidered  the  proposal, 
revised  it  in  various  respects^  and  is 
republishing  the  revised  version  for 
comment  Under  the  revised  proposal. 


the  sampling  process  would  not  be 
mandatory,  but  would  remain  optional. 
The  revised  regulations  would  also 
specify  the  method  for  computing  the 
payment  due  a  claimant  instead  of 
leaving  this  matter  to  the  discretion  of 
the  Postal  Data  Center.  In  addition, 
partial  payments  would  be  payable, 
generally  within  45  to  60  days  after  the 
claims  have  been  sent  to  the  addressee 
post  office  for  verification. 

CurrenUy,  when  mailers  desire  to  file 
a  large  number  of  COD  indemnity 
claims,  they  are  contacted  by  the  Postal 
Service  to  have  the  claims  processed 
through  a  sampling  procedure.  To  use 
the  sampling  procedure,  mailers  must 
sign  an  agreement  with  the  Postal 
Service.  All  of  the  arrangements  to 
process  the  claims,  including 
adjudication,  are  made  at  Postal  Service 
Headquarten. 

While  there  is  no  requirement  that 
mailen  with  large  numbere  of  COD 
claims  accept  the  sampling  procedures, 
processing  claims  individually,  by 
comparison,  is  much  more  costiy  to  the 
Postal  Service.  A  significant  number  of 
workhoun  is  required  both  at  the  post 
office  accepting  the  claims  and  at  other 
post  offices  nationwide.  Use  of  the 
sampling  procedures  will  not  only 
reduce  the  Postal  Service's  costs,  but 
will  allow  the  following  benefits  to 
mailen: 

1.  The  mailer  will  need  to  present 
fewer  individual  claims.  Since  claims 
filed  by  most  large  mailen  are 
computer-generated,  the  savings  to  them 
may  be  significant 

2.  The  mailer  will  not  have  to  file 
inquiries  or  follow-up  claims. 

3.  The  mailer's  total  open  accounts  for 
the  time  period  covered  by  the  sample 
can  be  closed  more  quickly  than  when 
claims  are  filed  individually. 

4.  A  partial  payment  will  be  made  to 
mailera  approximately  45  to  60  days 
from  the  beginning  of  a  sampling.  This 
means  that  the  mailera  will  receive  a 
portion  of  the  monetary  compensation 
due  for  their  claims  prior  to  completion 
of  a  sampling.  Final  payment  would  be 
made  when  the  sampling  has  been 
completed. 

With  a  sampling,  the  Postal  Service  is 
able  to  avoid  a  number  of  costs  as  well 
as  satisfy  the  customer's  claims  with  a 
minimum  amount  of  time  and  resources. 
Postal  Service  costs  affect  the  fees 
charged  for  COD  service. 

Although  exempt  from  the  notice  and 
comment  requirements  of  the 
Administrative  Procedure  Act  (5  U.S.C 
553(b),  (c),)  regarding  proposed  rule 
making  by  39  U.S.S.  410(a),  the  Postal 
Service  invites  public  comment  on  the 
following  proposed  amendments  to  the 
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Domestic  Mail  Manaal  wfaicfa  i*        ' 
inanporated  by  reference  in  the  CodA  of 
Federal  Regulations.  See  39  CFR  Pait 
111. 

List  of  Subjact»in  38  CFR  Part  111 

Postai  Service.  I 

PART  llt-fAMEMOEO] 

'  t.  The  authority  citation  of  39  CFR 
Part  111  continues  to  read  as  follows: 

Antkoritye  S  U.S.C  a62(a)|  39  U.&C  101, 
401. 403, 404i  3001-3011.  3201-3219.  3403-3106, 
3821.5001. 

2.  Renumber  14M  through  149.8  ar 
149.7  thnu^  14a9,  respectively.  Add 
new  149j6  reading  as  follows: 

PART  149— INDEMNTTT  CLAIMS 

140£   Sample  Claima. 

140M    Who  may  file 

.611    Any>  CO  J),  mailer  may  request 
permiseloB  from  the  Manager.  Claima  & 
Inquiry  Branch,  Poatal  Data  Center,  P.O. 
Box  14877,  St  Louis,  MO  63180-«99a  to 
fileunder  alternative  {Rocedures.  The 
manager  will.ap]»ave  the  request  when 
this  is  found  to  be  the  most  cost-efficient 
method-of  processing  the  mailer's 
claims,  according  to  the  standards  set 
forth  in  149.612.  Mailers  are  encouraged 
to  participate  in  this  program,  because 
of  the  following  benefits: 

a.  Fewer  individual  claims  need  to  be 
presented  by  the  mailer.  Since  clliims 
filed  by  most  large  mailers  are 
computer-generated,  the  savings  to  them 
may  be  significant. 

b.  No  inquiries  or  follow-up  claims 
have  to  be  filed  by  the  mailfer.  This 
saves  the  mailer  time,  and  also  reduces 
overall  costs  incurred  in  filing  claimsi 

c.  The  use  of  sampling  procedurea^m 
lieu  of  processing  individual  claims 
minimizes  the  costs  to  the  Postal 
Service. 

.612    If  Ae  Manner,  Clidms  &  Inquiry 
Branch,  determines  that  use  of  the 
sampling  procedure  is  not  the  most 
effective  and  effidantmethod  of 
processing  the  mailer'sialaiins,  the 
manager  will  notify  the  mailer,  and> 
instruct  the  post  office  to  process  ths' 
claims  individually.  Thegeneraltcrieeris 
to  be  conadered  in  making  the  desisno 
include: 

ai  Expoise  to  the  mailei; 

b.  Expedition'  of  the  dtims  processi 

c.  Availability  of  labor  and  resources 
to  pn>cess  dis  claims  at  the  aoceptin 
post  office;  | 

d.  Whether  nse^  tftr  srasi^hg      ' 
procediBV  will<  resolv  BB  sn- aeeurats 
deterarinadon'ofidie  Postal  Semrice'k 
responsibiU^  for  iBdamification<e$iie 
daimant- 


s;  Other  iiitlsrests-of  the  Postal' 
Service. 

Claimants  have  the  right  to  appeal  the 
determination  of  the  manager  in 
accordance  with  149.^. 

.613    Mailers  who  file  claims  under 
the  provisions  of  this  aactian  are 
deemed  to  have  consented  to 
adjudicatioD  of  tfaosfr  claims  as 
prescribed  in  149.64i 

149.62    Procedures  for  Filhig^Clalms 
Under  a  Sampling  Agreement 

.621    List  of  Claims  and  Number  of 
Articles  Mailed.  The  claimanrmust 
present  a  list  of  all  COD  items  eligible 
for  adjudication  to  the  Claims  and 
Inquiry  Section  of  any  post  office,  or  the 
employee  in  a  post  office  who  has  been 
designated  to  handle  insurance  claims. 
The  list  must  conform  with  the  following 
conditions: 

a.  For  each  claimed  item,  the  list  must 
contain  theCOO  number  followed  by 
the  name  and  address  of  the  addressee, 
date  of  mailing  postage,  fee,  and 
anuumtduff  sender.  All  items  must  bs 
listed  by  COD  number,  in  ascending^ 
numerical  order. 

b.  The  list  must  cover  all  dairas 
within  a  specific  time  frame,  and 
additional  claims  forartides  mailed 
during  that  time  frame  may  not  be 
submitted.  No  additional  claims  may  be 
filed  under  these  procedures  until  any 
previous  claims  under  these  procedures 
have  been  completed.  A  mailer  may  not 
submit  more  than  three  groups  of  daims 
under  these  procedures  annually. 

c.  The  list  must  contain  a  summary 
sheet  showing  the  total  number  of 
claims  and  total  amount  due  sender. 

d.  The  cbiraantmust  submit  a 
statement  showing  the  total  number  of 
COD  articles  mailed  during  the  time 
period  represented  by  the  sample. 

.622    Computing  the  Numb«;  of 
Claims  to  be  Sampled.  The  postmaster 
will  send  a  memorandum  containing  the 
name  and  address  of  the  nmiliBi!,  the 
total  number  of  claims  on  the' listing, 
and  the  name(s)  and  phone  Dumber(a)  of 
the  empFoyeefs]  primarily  responsible 
for  processing  the  sample  to: 

General  Manager..  Systems  Development 
Division,  Office  of  Revenue  &  Cost 
Systems,.  Rates  &  Classification 
Department  Waahington..  DC  20260- 

Managtf  „  c^t^\mm  |b  Inquiry  Branch, 
Vmtal  Data  Center,  P.a  Box  14677,  St 
Louis,  MO<S3ft«&-«]9e< 

In additkm;  thepostmasterwiU- 
inaitrffr  m-  the  memoraHdum  submitted 
to  the  9t  Lenis  Foes' copy  ef  tbe* 
mailer's' statement  shuwiiiytfic  total 
numbwotOQS  vtfefcrmtfetf  during' 


the  tfane  period  reprssentfed  by  the" 
sample. 

Upon  receipt  of  tfie  memorandum,  dis 
Systems  I^velbpment  Division'  will 
apply  the  sampling  method  commonly 
referred  to  as  "SampQng  For  Estimation 
of  Proportions'*  to  determine  the  number 
of  daims  to-be  sampled,  the  first  claim 
to  be  sampled  and  die  sampling-intecval 
to  identify  the  subsequent  claims  to  be 
sampled. 

Nsir  Under  the  procedure,  "Sampling  far 
Estimation  of  Proportions",  an  as sumed 
approximate  proportion,  confidence  level  (85 
peioBt),  and  tai^tpncisian  level  allow  a 
computatkuLof  a  related  sample  liza  bom  a 
finite  universe  of  ipaeific  aii«.  A  systematic 
random  sampDng  procedure  is  effected.  «Mth 
the  sampling  interval  being  the  largest  integer 
not  exceeding  the  ratio  of  universe  to  sample 
size. 

The  Genesal  Manager  will  issue  a 
memorandum  to  the  postmaster  showing 
the  total  number  o&  claims  to  ba 
sampled,  the  firat  daim  on  the  Dst  to  be 
sampled,  and  the  interval  for  sampling 
the  remaining  daims.  The  General 
Manager  will  also  send  a  copy  to  the 
Postal  Data  Center.  Upon  receipt  the 
postmaster  will  provide  a  copy  of  the 
memorandum  to  the  daimant  The 
Manager,  Claims  and  Inquiry  Branch,  at 
the  St  Louis- PDC  will  coordinate  the 
sample,  and  will  provide  additional 
instructions  to  the  post  office. 

.623    Marking  the  List  of  Claims.  The 
claims  and  inquiry  employee  will  mark 
the  list  showing  ail  claims  which,  will  be 
sampled,  starting  with  the  firat  daim 
specified  by  die  memorandum.  The 
marked  list  will  be  returned  to  ths 
mailer. 

.624    Completion  of  Claim  Forms. 
Using  the  marked  list  claimants  must 
con^eta  the  portions  of  the  daim  form 
(PS  Form  3812,  Request  for  Payment  of 
Domestic  Poatal  Insuranee)  normally 
completed  by  customers  who  file 
individual  daims  (see  140w313). 
Informatioa  on  the  claim  form  must  be 
identical  to  the  entries  on  Form  3877, 
Firm  Mailing  Book  for  Regiatered, 
Insured,  C.O.D..  Certified  and  Express 
Mail,  or  its.  facsimile.  The  actual  date  of 
mailing  must  be  used.  In  addition,  the 
daimant  wiU  be  required  to  complete 
other  portions  of  the  form-  (for  example, 
inserting  theclaira  numberand  special 
identificaiten  marking  bycompotei^. 

BMBrThe  name  and  address  of  the  mailer 
shown  on  the  Form  3B77 and  Form  3812.must 
be  the  same  as  the.aaaieandadi&sasia£tlia 
moikrshoNni  OB-lfae  CODtags. 

.62ff'   Submission  of  QtimFhriBs. 
Mailen  sbould  return  dteraariced  list 
and  conqileted  claim  farms  ^bng  with 
proof  of  meiQiif)'witfiiir  two- weeks  vS 
receipt  eft6e  narfcedBsfe  GMm-fonns' 
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must  be  submitted  in  the  order  on  which 
they  appear  on  the  list  At  the  same 
time,  mailere  must  also  provide  a 
separate  listing  of  the  daims  to  be 
sampled  In  addition,  mailen  are 
encouraged  to  proivide  the  post  office 
with  a  set  of  address  labels  showing  the 
complete  names  and  addresses  of  the 
addressees.  This  will  expedite  sending 
the  inquiry  portion  of  the  daim  form  to 
the  addressee. 

.63  Partial  Payment.  A  partial 
payment  based  on  those  C.O.D.  daims 
which  can  be  verified  by  the  addressee 
post  office,  will  generally  be  made  45  to 
60  days  after  the  claims  have  been  sent 
to  the  addressee  post  office  for 
verification. 

.631    In  determining  partial  payment 
the  PDC  will  follow  the  guidelines  for 
adjudication  outlined  in  1^.641  and 
149.642. 

.64    Adjudication 

<>  .641    Computation  of  Payable  Claims. 
The  St  Louis  PDC  is  responsible  for 
determining  the  number  of  payable  and 
non-payable  C.O.D.  claims  under  the 
f ampling  procedures,  after  receipt  of  the 
verification  process  completed  by  the 
local  post  office. 
'  a.  The  PDC  will  determine  die 
payment  due  daimant  by  multiplying 
the  percentage  of  claims  found  to  be 
payable  by  the  number  of  daims 
submitted  and  then  multiplying  the 
result  by  the  average  value  of  payable 
daims  sampled  For  the  partial  payment 
the  PDC  will  determine  the  partial 
payment  due  claimant  by  multiplying 
the  percentage  of  daims  found  to  be 
payable  at  that  time  by  the  number  of 
daims  submitted  and  then  multiplying 
the  result  by  the  lowest  value  of  payable 
daims  sampled. 

b.  Before  determining  payinent  due 
daimant  the  PDC  will  adjust  the  total 
number  of  daims  by:  (1)  subtracting  any 
artides  or  contents  returned  to  sender 
without  a  C.O.D.  tag;  (2)  subtracting 
fh>m  the  total  due  sender  checks  made 
out  to  the  mailer.  These  thecks  will 
count  as  payable  daims  and  will  be 
given  to  the  mailer. 

.642  Notffication  of  results.  The  St 
Louis  PDC  will  prepare  a  report  to  the 
mailer  showing  the  following: 

a.  Number  of  daims  submitted  by  the 
mailen 

b.  Niunber  of  daims  deducted  firom 
die  total  number  submitted  by  the 
mailer  and  the  reason  for  the  deduction; 

c.  Number  of  payable  daims  in  the 
sample; 

d  Number  of  nonpayable  daims  in 
die  sample; 
e.  Percent  of  payable  daims; 


f.  Number  of  payable  daims  from  the 
total  number  of  claims  submitted  by  the 
mailer; 

g.  Average  value  of  daims  in  the 
sample  less  the  COD  fee; 

h.  Number  and  dollar  value  of  any 
checks  and  money  ordera  submited  by 
COD  recipients; 

i.  Total  amount  due  the  mailen 

|.  Partial  payment  already  made, 

k.  Balance  due  mailer. 

.643    Mailer  Review.  Ilie  Postal  Data 
Center  will  issue  a  check  for  the  balance 
due  to  the  mailer  along  with  the  report 
provided  in  149.642.  Upon  review  of  the 
report,  the  daimant  has  the  option  of 
reviewing  the  results  of  the  addressee 
post  office's  search  of  delivery  records 
shown  on  disallowed  completed  daim 
forms.  The  mailer  must  exerdse  this 
option  within  two  weeks  of  receipt  of 
the  report  and  check  from  the  PDC. 
Failure  to  do  so  will  constitute  the 
daimant's  concurrence  with  the  report 
provided  by  the  PDC  Riotocopies  of 
completed  daim  forms  or  delivery 
records  cannot  be  provided  to  mailers. 
This  review  of  the  non-payable  daims 
must  take  place  with  postal  persoimel  at 
the  post  office  where  the  daims  were 
filed  prior  to  the  issuance  of  a  chedc.  If  a 
discrepancy  is  noted  the  check  should 
be  returned  to  the  Postal  Data  Center 
showing  the  reason  for  the  discrepancy. 
The  Postal  Data  Center  will  reissue  a 
check  after  the  discrepancy  is  resolved. 
He  cashing  of  the  check  for  the  balance 
due  by  the  mailer  constitutes  the 
daimant's  concurrence  with  the  report 
provided  by  the  PDC. 

.644    Appeal.  If  any  discrepandes 
cannot  be  resolved,  the  mailer  may 
appeal  the  dedsion  in  accordance  with 
149.91. 

.65    Exhibit  149.6  contains  a  sample 
schedule  for  completion  of  this  process. 
Any  individual  daim  may  take  more  or 
less  time  to  complete  eadi  stage  of  the 
process. 

Exhibit  149.6— Time  Limits  for 
Completing  Claims  Sample 


WidiiD  2  weeks  of 
receipt  frtmi  meilef . 


Action 

1.  Mailer  tubmits  list  of 
claim*. 

2.  Poet  office  lendt  - 
memoranduiii  to 
Heedquortete  aad  St 
LouiaPDC 

9.  Headquarter*  respond*. 

4.  Post  office  provide* 
copy  of  re*p(Hi*e  to 
maUer. 

5.  Poet  office  mark*  Ust  of 
daim*  and  retun*  to 


Time  limit 
Within  lyr.  of  date  of 


Within  3  day*  of  receipt 
of  list  of  daiaa  6wD 
mailer. 


Within  lwed(  of 

ncttipt  of  DOtificttiOlL 
bnffladiately  upoo 
nosipt. 

Within  1  week  of 
receipt  of  respoaM. 


a.  Mailer  completes  daim  Within  2  «reeks  from 

focms  and  returns  rsceipt  of  marked  UsL 
claims  and  list  to  post 

7.  Verification  of  claim  Immediately  npoa 

ffonns.  receipt 


a  Initial  processins  of 

claim*  by  accepting 

post  office. 

S  Duplicate  daims  30  day*  after  laat  claim 

completed  and  i*  pmce**ed. 

proM**ed  by  accepting       oompleta  and  process 

post  office.  immediately. 

10.  Partial  payment  Within  45  to  00  day* 
i**ued.  from  beginning  of 

11.  Final  daim*  action.        2  week*  after  laat 

duplicate  daim  i* 
proce**ed,  begin 
telephone  inquiria*. 
IZ  Adjudication  and  2  week*. 

preparation  of  report 

and  chock  by  Si  Loui* 

PIXI 

13.  Mailer  review  of  Immediately  upon 
report  receipt 

14.  Mailer  review  of  daim    Within  2  week*  of 
form*  (optional].  notification  to  St 

Loui*  PDC 

15.  I**uance  of  dieck.  Immediately. 

An  appropriate  amendment  to  39  CFR 
111.3  to  reflect  these  changes  will  be 
published  if  the  proposal  is  adopted 
Fted  Eg^estoo. 

Aaaiatant  General  Counsel,  Legislative 
Division. 

[FR  Doc  88-11785  Filed  5-25-88;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47CniPart73 

[MM  Docket  Na  M-195,  RM-5810] 

Radio  Broadcaeting  Servloee;  Oftawa, 
IAandVannllllon,SO 

AOCNCV:  Federal  Communications 
Commission. 

ACnow  Proposed  rule. 

•UMMAllv:  The  Commission  requests 
comments  on  a  petition  by  Bamco 
requesting  the  substitution  of  Channel 
272C1  for  Channel  272A  at  Onawa, 
Iowa,  and  the  modification  of  its  permit 
for  Station  KOOO  to  specify  die  hi^^er 
powered  channel,  and  the  substitution 
of  Channel  292A  for  Channel  272A  at 
Vermillion,  South  Dakota,  and  the 
modification  of  its  license  for  Station 
KVRF  to  specify  Channel  292A.  An 
Order  to  Show  Cause  is  directed  to 
Vermillion  Radio,  Inc.  as  to  why  its 
license  should  not  be  so  modified 
Channel  292A  can  be  allocated  to 
Vermillion.  South  Dakota,  and  can  be 
used  at  Station  KVRPs  present 
transmitter  site  and  Channel  272C1  can 
be  allocated  to  Onawa  and  used  at 
Station  KOOO's  present  transmitter  site. 
The  coordinates  for  Channel  272C1  at 
Onawa  are  North  Latitude  42-01-41  and 
West  Longitiide  96-11-11.  The 
coordinates  for  Channel  292A  at 
Vermillion  are  North  Latitude  42-47-32 
and  West  Longitude  97-00-03. 
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rCbmnunts  must  be  filed  on  or 
before  July  7 1988,  aod  reply  commenta 
ODOclMibm-Juty  ZSK 1988. 
»nnimm.  Federal  Commiininations 
Commission.  Waahington,  DC  20654.  In 
addition  to> filing- comments  with  the 
FCC,  interested  parties  should  serve  tbe 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  William  M.  Barnard,  Esq., 
Marie  Van  Ber^  Esq.,  Kenkel,  Barnard 
&  Edmundson,  1220 19th  Street  NW.. 
Suite  202,  Washington.  E>C  20035 
(Counsel  to  Baraco). 

RM  FURTHBI  mFORMATION  CONTACTT 

Leslie  K.  Shapiro,  Mass  Media  Bureau. 
(202)  834-653a 

MjfpamBtTMrr  mfohmation:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MMDocketNa 
88-195.  adopted  April  6, 1888,  and 
released  May  17. 1988.  The  full  text  of 
this  Coounission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230],  1919  M 
Street  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  tiie  Commission's 
copy  contractor.  International 
Transcriptioir  Service,  (202)  857-3800^ 
2100  M  Street  NW.,  Suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility Actof  1980  da  not  apply  to 
this  proceeding. 

Kfcuibeis  of  die  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  mattet  ia 
no  longer  subject  to  Commission: 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commisaion  proceedings,  stich  aa  thia 
one.  which  involve  chajonel  allotments. 
See  47  CER  l.lZOiib)  £or  rules  governing 
permissible  ex  parte  contacts. 

For  infbmatiQa  negarding  proper  filing 
procedures  £Dt  comments,  sae  47  CFR> 
1.415  and  1.4201 

list  of  Sobjacts  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Gomiiiunicatioiia  Comnuaaon. 
Stave  KaniiMB, 

Deputy  Chief,  Policy  andRiilea  Of  vision,    ' 
Mass  Media  Bureau. 

[FR  Doc  81-11881  PUad  5-25-88;  8>«6>aBi] 
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AcnoicRciposad  mte. 


FedSraT  COnuaaDicatioos.  QiDniiissiiDii. 


Il8itnrlr  rniHrt«l8.  on 

AO0ICT!  Federal'  Communications 
Commission. 


I  Hie  Commission  requests 
comments  on  a  petition  by  Carl' Wilson 
proposing  the  aUbcation  of  Channel 
252A  to  Harbeck-Fhiitdale,  Oregon,  as 
the  community's  f&st  local  FM  service. 
Channel  2S2A  cambe.^ocatad  to 
Harbeck^Fruitdale  in.  compliance  with 
the  Commission's  minimum  distance. 
separatioD  raqufientents  widiout  the 
iiB4iositi0B  of  aJsits-EBstriction.  The 
coarriinatiHt  for  tiu»  allotment  are  North 
Latitude  4a-M-S9  and  West  Longitude 
12a-1A-S8. 

DATIS:  Comments,  must  be  filed  on  or 
before  July  7. 1988.  and  reply  comments 
on  or  before  Jufy  22. 198& 

AOOMSK  Federal:  Cammniiications 
Commiasioni.  Washihgtim,  DC  2095C  bi 
addition  tb  ffling  comments  with' the 
FCC  intBivstsd  partiss  should  serve  die 
petitioner,  or  its  counsel  or  consultmit 
as  follows!  Ctet  Wihon,  778  NW.  4th 
Street,  Suitb  4,  Grants  Pass.  Oregon 
97526  (Petitioner). 


(CONTACTt 

Leslie  K.  Shapiro.  Mass  Media.Bureaut 
(202)  e34i-6530. 

summary  of  theCommission's  Notice  of 
Proposed  Rule-Making,  MM  Docket  No. 
88-198.  adopted  ^nil  IS.  1988.  and 
reieasedMay  17, 1988;  The  full  text  of 
this  Commission  decision  is  available 
for  Dispectf on  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Bt-anch  (Kbom  230),  1919  M 
Street  NW.,  Wiaahinglon.  DC.  The 
complete  text  oFthis  decision  may  also 
be  purchased  from,  the  Commission's 
copy  contsactar.  International 
Transcription  Service,  (202)i 857-3800; 
210Q  M  Street  NW.,  Suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Apt  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
tharfitim  the  time  a  Notfce  of  Ptt>posed 
Rule  Making  is  issued  until  tha-matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  ace  prohibited  in 
ConunissioD  proeeedings,  such  as  this 
one,  whldi  itivolve  channel  allotments. 
See  47  CFR  1.1204(g)  for  rules  governing 
permissible  ex  parte  contacts. 

For  infbrmation  regarding  proper  filing, 
procedure*  for  aomments.  see  V  GF& 
1.41«andf.420> 

List  of  Subjacts  in  47  CFR  Part  73 

Radio  broadinratlng. 


Deputy  Ctua^.PoIicyandRulet  Diviaion, 
Man  Media  Bureau. 
(FR  Doo.  a»-lia79  nied  5-2Sr«8:  SiiS  am] 
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47  CFR  Part  73 

[MM  Dockat  Na  8»-197,  RM-4297] 


Craeinlt^TX 


;  Federal  Communications 
Commission. 
ACTION:  Proposed  rule. 


I  This,  document  requests 
comments  on  a  petition  by  James  H. 
Gibbs,  d/b/a  Roneer  Broadcasting, 
licensee  to  Station  KIVY-FM  proposing 
the  substitution  of  Channel  224C2  for 
Channel  224A  at  Crockett.  Texas,,  and 
modification  of  its  station's,  license  ta 
specify  operations  on  the  higher  class 
co-channeL  lite  station's  current 
transmitter  site  will  meet  the 
Commissioo's  mileage  separation 
requil«ments,  at  coordinates-31-lB-20 
and  95-27-06. 

OATEl:  Comments  must  be  fifedionoi 
before.  Jidy  7v  1988,  and  reply  comments 
on  or  before  fuIy-22. 1988. 
AOONESS!  Federal  Communications 
Commission..  Washington.  DC  20564.  to. 
addition  ta  fiUng  camments  with  the 
FCC  interested  parties  should  serve  the 
petitiamn.  or  their  eannsel'or 
consultant^  aafalTews:  Stanley  C  Emert 
Jr.,  EMiuire^  Watson.  Erickson  k  Smart 
Suite  210a  Plaza  Town,  Post  Office  Box 
Ida^  KnoNville.  TN  37901  (Counsel  for 
petitioner). 


K,i^ia^hAa  ^^MKAi^B  A..^b^iM . 

Patricia:  RawUngs.  (2BZ)  834^-6630. 

sumomy  of  the  Commission's  Notice  of 
Proposed^  Rnia  MhJda»  MM  Dodcet  No. 
m-wr,  adopted  April  13. 1988,  «id 
released  May  17, 19BB.  The  fiill  text  of 
this  Commission  decision  is  available 
for  inspection  and  copyiiig  during 
normal  bnsimss  hours  in  die  FCC 
Dockets  ftaiiidi>(Boam  230),  1919  M 
Stieet  NW..  Waafaingtoni  DC  The 
complete  feMt  «»f  this  dedsion  may  alfeo 
be  purchased  from  the  Commission's.- 
copy  contractors,  Intamational 
Transcription  Sarviae,  f2Q4.857-3800i. 
21QaM  Street  NW..  Suite  14a 
WashingtQn..DC  200S7. 

Provisions  of  the  Regulatory 
Flexibility  Aot  of  1960  do  not  apply  to> 
this  proceeding. 

Members  of  thapublic  should  note 
that  from  the  time  a  Nbtice  of  Proposed 


Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contact 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

Ust  of  Subjects  fai  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Conunission. 
Steve  KaHiiner, 

Deputy  Chief,  Policy  and  Rules  Division, 
Mass  Media  Bureau. 

[FR  Doc  88-11878  Piled  5-25-88;  8:45  am] 
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47  CFR  Part  73 

[MM  Doctet  Na  88-196,  RM-6212] 

Radio  Broadcaating  Sarvicaa;  Haltom 
City.TX 

AQENCV:  Federal  Communications 

Commission. 

action:  Proposed  rule. 

summary:  Hiis  document  requests 
comments  on  a  petition  by  Bluebonnet 
Radio  Broadcasters,  Inc.,  proposing  the 
allocation  of  Channel  227C2  to  Haltom 
Qity,  Texas,  as  that  community's  fint 
local  FM  service.  A  site  restriction  of  8.8 
kilometers  (5.5  miles)  north  of  the 
communify  is  required  The  coordinates 
for  the  proposed  site  are  32-52-38  and 
97-14-05. 

DATES:  Comments  must  be  filed  on  or 
before  July  7, 1988,  and  reply  comments 
on  or  before  July  22, 1988. 
ADomst;  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC  interested  parties  should  serve  the 
petitioners,  or  their  counsel  or 
consultant  as  follows:  Harry  C  Martin, 
Esquire,  Reddy,  Begley  &  Martin,  2033  M 
Street  NW.,  Washington,  DC  20036 
(Counsel  for  petitioner). 
FON  niRTHEII  information  CONTACT: 
Patrida  Rawlings,  (202)  634-6530. 
SUPFLEMENTARV  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
88-196,  adopted  April  6, 1988,  and 
released  May  17, 1988.  The  full  text  of 
this  Commission  dedsion  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
DockeU  Branch  (Room  230),  1919  M 
Sti«et  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 


copy  contractors.  International 
Transcription  Service,  (202)  857-380a 
2100  M  Street  NW..  Suite  140. 
Washington.  EX:  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  untH  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 
Steve  Kaminer, 

Deputy  Chief  Policy  and  Rules  Division, 
Mass  Media  Bureau. 
[FR  Doc.  88-11880  Filed  5-25-88;  8:45  am] 
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47  CFR  Part  73 

[MM  Docket  Na  8a-249,  RM-6336] 

Taiavision  Broadcaating  Sarvicaa; 
Cochran,  GA 

aoency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

summary:  The  Commission  proposes  to 
delete  channel  *15  from  Cochran, 
Georgia,  and  substitute  Channel  *29+. 
in  response  to  a  request  from  the 
Georgia  Public  Telecommunications 
Commission  and  the  United  States 
Department  of  Defense.  Channel  *29+ 
can  be  allotted  to  Cochran.  Georgia,  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements,  at  the  present  site  of 
Station  WDCO.  We  also  propose  to 
modify  the  license  of  Station  WDCO  to 
specify  operations  on  Channel  *29+  at 
coordinates  32-28-11  and  83-15-17. 
DATES:  Comments  must  be  filed  on  or 
before  July  8, 1988,  and  reply  comments 
on  or  before  July  25, 1988. 
ADDRESS:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant 
as  follows:  Georgia  Public 
Telecommunications  Commission,  c/o 
Theodore  P.  Frank,  Esq..  Arent  Fox, 
Kintiier,  Plotidn.  and  Kahn.  1050 


Connecticut  Ave.  NW..  Washington.  DC 
20036^533a 

FOR  FURTHER  INFORMATION  OONTACR 

Karl  A.  Kensinger,  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 

summary  of  the  Commission's  Notice  of 
Proposed  Rule.  MM  Docket  No.  86-249. 
adopted  May  9. 1986.  and  released  May 
17, 198a  The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (Room  230). 
1919  M  Stieet  NW..  Washington.  DC. 
The  complete  text  of  this  dedsion  may 
also  be  purchased  from  the 
Commission's  copy  contractors, 
International  Transcription  Service, 
(202)  857-3800.  2100  M  Sti-eet  NW.,  Suite 
140,  Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibilify  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  Which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  SubjecU  in  47  CFR  Part  73 

Television  broadcasting. 
Federal  Communications  Commission. 
Steve  Kaminar, 

Deputy  Chief  Policy  and  Rules  Division, 
Moss  Media  Bureau. 
[FR  Doc  88-11877  FUed  5-^25-88;  8:45  am] 
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47CFRPart73 

[MM  Dockat  86-144] 

Raviaw  of  Tachnlcal  Paramaters  for 
FM  Allocation  Rulaa  of  Part  73, 
Subpart  B,  FM  Broadcast  Stations 

AOENCY:  Federal  Communications 
Conunission. 

ACnOK  Proposed  rule;  extension  of 
comment  period. 

StJMMARY:  This  action,  requested  by  the 
Consumer  Electronics  Group  of  the 
Electronic  Industries  Association, 
extends  by  60  days  the  comment  and 
reply  comment  periods  for  the  Further 
Notice  of  Proposed  Rule  Making,  in  MM 
Docket  86-144.  That  further  notice  (53 
FR  10259,  March  30, 1086)  proposes 
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revised  minimiim  distance  separation 
requirements  for  FM  broadcast  stations 
on  IF-related  channels. 

OA'TCS:  Comments  are  due  July  12, 1988 
and  replies  are  due  July  27, 1968. 

AOORESS:  Federal  Communications 
Commission,  Washington,  DC  20554. 

FOR  FUftTHEH  WTOWMATIOW  CONTACT: 

B.a  "lay"  lackson.  Jr.,  Mass  Media 
Bureau,  (202)  632-9660. 

SUPPlEMOfTARV  INFOMMATION:  This  iS  a 
summary  of  the  Commission's  Order 
Granting  Motion  for  Extension  of  Time 
for  Filing  Comments  in  MM  Docket  86- 
144,  adopted  on  May  9, 1988  by  the    l 
Chief,  Mass  Media  Bureau  under 
delegated  authority  and  released  on 
May  16, 198a  The  full  text  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC      I 
Dockets  Branch  (Room  230),  1919  M  I 
Street  NW.,  Washington,  DC  and  may 
also  be  purchased  from  the  i 

Conunission's  copy  contractor. 
International  Transcription  Services, 
(202)  857-380a  2100  M  Street  NW.,  Suite 
140,  Washington,  DC  20037.  | 

Summary  of  the  Order  Granting  Motion 
for  Extension  of  Time  for  Filing 
Comments 

1.  On  March  22, 1988,  the  Commission 
released  a  Further  Notice  of  Proposed 
Rule  Making  ["Further  Notice")  in  the 
captioned  matter  (53  FR  10259.  March 
30, 1988).  In  the  Further  Notice,  the 
Commission  proposes  revised  minimum 
distance  separation  requirements  for  FM 
broadcast  stations  on  IF-related 
channels.  Comments  on  the  proposal 
were  to  be  filed  on  or  before  May  13, 
1988  and  replies  on  or  before  May  31, 
1988.  On  May  4, 1988,  the  Consumer 
Electronics  Group  of  the  Electronic 
Industries  Association  ("EIA-CEG") 
filed  a  motion  requesting  that  the 
conunent  period  be  extended  by  60 
days. 


UMI 


2.  In  support  of  its  request  EIA/CEG 
states  that  as  of  May  4, 1988,  a  technical 
memorandum  referenced  by  the  Further 
Notice  ("Laboratory  Test  Results  of  the 
FM^  hiterference  in  Broadcast 
Receivers,  Project  EEB-«e-8",  OET 
Technical  Memorandum,  FCC/OET 
TM87-4,  June  1987,  by  ].  Ray  HaUman 
and  Kenneth  R.  Nichols)  was  neither  in 
the  Commission's  docket  file  nor 
available  fiom  the  Commission's  copy 
contractor.  EIA/CEG  believes  that 
review  of  this  memorandum  is  essential 
for  it  to  be  able  to  file  useful  comments. 
EIA/CEG  further  states  that  the  nature 
of  the  FM  broadcast  receiver  industry  is 
such  that  the  review  of  technical  data 
and  the  formulation  of  a  consensus 
necessarily  require  communications 
with  overpass  parties.  Thus, 
significantly  more  time  is  needed  to 
prepare  comments. 

3.  The  Conunission  does  not  routinely 
grant  extensions  of  time  for  filing 
comments  in  rule  making  proceedings. 
In  this  case,  however,  we  believe  that 
the  requested  extension  is  justified.  We 
fully  intended  to  make  the 
aforementioned  technical  memorandiun 
available  for  reference  to  commenters  in 
this  proceeding,  and  we  have  taken 
steps  to  insure  that  a  copy  of  it  will  be 
placed  in  the  docket  file  for  public 
inspection.  Furthermore,  allowing 
additional  time  for  EIA/CEG  to  collect 
comprehensive  technical  data  from 
foreign  as  well  as  domestic  sources  will 
enhance  the  value  of  its  expected  filing. 
Good  cause  having  been  shown,  we  will 
grant  the  requested  60  days  extension. 

4.  Accordingly,  it  is  ordered  that  the 
Motion  for  Extension  of  Time  submitted 
by  the  Consumer  Electronics  Group  of 
the  Electronic  Industies  Association  is 
granted  and  that  the  dates  for  filing 
comments  and  replies  are  extended  to 
July  12, 1988,  and  July  27, 1988, 
respectively. 

5.  This  action  is  taken  pursuant  to 
authority  found  in  sections  4(i)  and 


303(r)  of  the  Communications  Act  of 
1934.  as  amended,  and  SS  0.204(b),  0.283. 
1.45  and  1.46  of  the  Commission's  Rules. 

Federal  Communications  Commission. 

Alex  D.  Fdkar. 

Chief,  Mass  Media  Bureau. 

[FR  Doc.  88-11882  Filed  5-25-88;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

48  CFR  Parts  204  and  252 

DefMrtmant  of  Defanaa  Fadaral 
AcquMtion  Ragulation  Supptamant; 
Sacurtty  of  Qovammant  Contractor 
Talacommunlcationa 

AOENCV:  Department  of  Defense  (DoD). 
action:  Proposed  rule  and  request  for 
public  comments. 


r.  The  Defense  Acquisition 
Regulatory  Council  is  considering  a 
change  to  DEARS  Subpart  204.5  and 
DFARS  252.204-7008  to  require 
contractors  and  subcontractors  to 
furnish  and  utilize  Government 
approved  telecommtuiications  security 
equipment,  techniques  and /or  services 
as  appropriate  when  communicating 
.  classified  or  sensitive  information  or 
when  required  to  protect  certain 
telecommunications  systems. 
DATE  Comments  must  be  received  by 
the  DAR  Council  at  the  address  shown 
below  on  or  before  July  25, 1988,  to  be 
considered  in  developing  a  final  rule. 

AOORESS:  Interested  parties  shoidd 
submit  written  comments  to:  Defense 
Acquisition  Regulatory  Council,  ATTN: 
Mr.  Charles  W.  Lloyd,  Executive 
Secretary.  DAR  Council,  ODASD  (P)/ 
DARS,  c/o  OASD  (P&L)  (MRS),  Room 
3D139.  The  Pentagon,  Washington,  DC 
20301-:^062.  Please  cite  DAR  Case  86- 
76D  in  all  correspondence  related  to  this 
subject 


FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Robert  E.  Fernandez,  Office  of 
Industrial  Relations,  National  Security 
Agency,  9800  Savage  Road,  Fort  George 
G.  Meade,  MD  20755-6000  (301/688- 
5267). 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

In  response  to  National 
Communications  Security  Instruction 
(NACSI)  6002,  "Protection  of 
Government  Contractor 
Telecommunications"  and  in  an  effort  to 
improve  the  communications  security 
posture  of  Department  of  Defense  (DoD) 
contractors,  DoD  issued  DoD  Directive 
5210.74,  which  requires  all  DoD 
components  to  identify 
telecommunications  security 
requirements  for  all  contract-related 
telecommunications,  and  states  that  the 
costs  associated  with  securing 
contractor  telecommunications  shall  be 
allowable  in  the  same  manner  as  other 
security  costs.  Through  new  programs 
sponsored  by  the  NSA, 
telecommunications  security  equipment 
is  now  available  to  Government 
contractors  either  as  Government 
Furnished  Property  (GFP),  Contractor- 
Acquired  Property,  or  i^ant  equipment 

Tlie  Defense  Acquisition  R^ulatory 
Coimcil  now  proposes  to  add  to  the  DoD 
FAR  Supplement  the  requirements  for 
contracting  officers  to  identify 
telecommunications  security 
requirements,  if  any,  for  all  DoD 
contracts,  and  to  ensure  the 
implementation  of  telecommunications 
security  as  necessary  and  appropriate. 

B.  Regulatory  Flexibility  Act 

The  proposed  rule  is  not  expected  to 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act  5  U.S.C.  601  et  seq.. 


because  the  data  required  to  evaluate 
status  as  a  small  business  and  the 
reasonableness  of  an  assertion  of 
inability  to  acquire  the  necessary 
equipment  is  already  required  to 
determine  their  status  in  respect  to  the 
Government  contract  An  initial 
regulatory  flexibility  analysis  has  been . 
performed  and  submitted  to  the  Chief 
Counsel  for  Advocacy  for  the  Small 
Business  Administration.  Comments  are 
invited  from  smaU  businesses  and  other 
interested  parties.  Comments  from  small 
entities  concerning  the  affected  DFARS 
Subpart  will  also  be  considered  in 
accordance  with  Section  610  of  the  Act 
Such  comments  must  be  submitted 
separately  and  cite  DFARS  Case  88- 
610D  in  correspondence. 

C  Papemrork  Reduction  Act 

The  rule  does  not  contain  information 
collection  requirements  which  require 
the  approval  of  0MB  under  44  U.S.C 
3501  et  seq. 

List  of  Subjecto  in  48  CFR  Parts  204  and 
252 

Government  Procurement 
Chories  W.  Lloyd. 

Executive  Secretary,  Defense  Acquisition 
Regulatory  Council. 

Therefore,  it  is  proposed  to  amend  48 
CFR  Parts  204  and  252  as  follows: 

1.  The  authority  citation  for  48  CFR 
Parts  204  and  252  continues  to  read  as 
follows: 

Authority:  5  U.S.C.  301. 10  U.S.C.  2202,  DoD 
Directive  5000.35,  and  DoD  FAR  Supplement 
201.301. 

PART  204— ADMINISTRATIVE 
MATTERS 

2.  A  new  Subpart  204.5,  consisting  of 
sections  204.500  through  204.503,  is 
added  to  read  as  follows: 


SUBPART  204.5— SECURITY  OF 
CONTRACTOR  TELECOMMUNICATIONS 

Sec. 

204.500  Scope  of  subpart 

204.501  Definitions. 

204.502  Policy. 

204.503  Contract  clause. 

SUBPART  204.5— SECURITY  OF 

CONTRACTOR 

TELECOMMUNICATIONS 

§204.500   Soopeefsubpwt 

This  subpart  prescribes  requirements 
for  securing  telecommunications 
between  Department  of  Defense 
agencies  and  their  contractors  and 
subcontractors. 

204.501    Deflnlttona. 

"Securing",  as  used  in  this  subpart 
means  the  application  of  Government- 
approved  telecommunications  sectuity 
equipment  devices,  techniques,  or 
services  to  contractor 
telecommunications  systems. 

"Sensitive  information",  as  used  in 
this  subpart,  means  any  information  the 
loss,  misuse,  or  unauthorized  access  to 
or  modification  of  which  could 
adversely  affect  the  national  interest  or 
the  conduct  of  Federal  programs,  or  the 
privacy  to  which  individuals  are  entitied 
under  5  U.S.C.  552a  (the  Privacy  Act), 
but  which  has  not  been  specifically 
authorized  under  criteria  established  by 
an  Executive  Order  or  an  Act  of 
Congress  to  be  kept  secret  in  the  interest 
of  national  defense  or  foreign  policy. 

'Telecommunications  systems",  as 
used  in  this  subpart,  means  voice, 
record,  and  data  communications, 
including  management  information 
systems  and  local  data  networics  that 
connect  to  external  transmission  media, 
when  employed  by  Defense  agencies, 
contractors  and  subcontractors,  to 
transmit  (a)  classified  or  sensitive 
information;  (b)  matters  involving 
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intelligence  activities,  cryptologic 
activities  related  to  national  security, 
the  command  and  control  of  militaty 
forces,  or  equipment  that  is  an  inte^al 
part  of  a  weapon  or  weapons  system:  or 
(c)  matters  critical  to  the  direct 
fulfillment  of  military  or  intelligence 
missions. 


204^02    Poicy. 

(a)  National  policy  provides  the  basis 
for  agency  regulations  concerning  the 
security  of  Government  contractor 
telecommunications  systems. 

(b)  Technical  or  requirements 
organizations  initiating  purchase 
requests  shall  identify  to  the  Contracting 
Officer 

(1)  The  nature  and  extent  of 
information  requiring  security  during 
telecommunications  and  the 
requirement  for  the  contractor  to  secure 
telecommunications  systems  for  each 
contract: 

(2]  The  telecommunications  security 
equipment  devices,  techniques,  or 
services  with  which  the  contractor's 
telecommunications  security  equipment 
devices,  techniques  or  services  must  be 
interoperable:  and 

(3)  The  approved  telecommunicatioatis 
security  equipment  devices,  techniques 
or  services  such  as  found  in  the  National 
Security  Agency's  Information  Systems 
Security  Products  and  Services 
Catalogue.  | 

(c)  Contractors  and  subcontractors  I 
shall  provide  all  teleconmiunications 
security  techniques  or  services  required 
for  performance  of  Government 
contracts.  Except  as  provided  in 
paragraph  (d)  below,  contractors  and 
subcontractors  shall  normally  provide 
all  required  telecommunications  security 
equipment  or  devices  as  plant 
equipment  in  accordance  with  Part  45  of 
the  FAR.  In  some  cases,  such  as  for 
conmiunications  security  (COMSEC) 
equipment  designated  as  a  Controlled 


Cryptographic  Item  (CO),  contractors  or 
subcontractors  must  also  meet 
ownership  eligibility  conditions. 

(d)  The  agency  head  or  designee  may 
agree  to  provide  the  necessary  facilities 
as  Government  Furnished  Property  or 
authorize  their  acquisition  as  Contractor 
Acquired  Property  if:  (1)  the  contractor 
or  subcontractor  is  ineligible  to  own 
COMSEC  equipment  or  (2)  die 
conditions  of  PAR  45.302-1(8)  an  met 


204.503 

The  Contracting  Officer  shall  insert 
the  clause  at  252.204-7006, 
Telecommimications  Security 
Equipment  Devices,  Techniques  and 
Services  in  solicitations  and  contracts 
when  securing  telecommimications  is 
required  in  performance  of  a  contract 

PART  252— SOUCITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

3.  Section  252.204-7006  is  added  to 
read  as  follows: 

2S2.204-700S   SMurlty  Of  oonlraelor 
teiecomnMinicstioiw. 

As  prescribed  in  204.503  insert  the 
following  clause: 

TELECOMMUNICATIONS  SECURITY 
EQUIPMENT.  DEVICES,  TECHNIQUES  AND 
SERVICES  (DATE) 

(a)  Definitions. 

"Securing",  as  used  in  this  clause,  means 
the  application  of  Government-approved 
telecommunicationa  •ecurity  equipment, 
devices,  techniques,  or  services  to  contractor 
telecommunications  systems. 

"Sensitive  information",  as  used  in  this 
clause,  means  any  information  tlie  loss, 
misuse,  or  unauthorized  access  to  or 
modification  of  which  could  adversely  affect 
the  national  interest  or  the  conduct  of  Federal 
programs,  or  the  privacy  to  wfaidi  individuals 
are  entitled  under  5  U.S.C  5S2a  (the  Privacy 
Act],  but  which  has  not  been  specifically 
authorized  under  criteria  established  by  an 


Executive  Order  or  an  Act  of  Congress  to  be 
kept  secret  in  die  interest  of  national  defense 
or  foreign  poUcy. 

'Telecommunications  systems",  as  used  in 
this  clause,  means  voice,  record,  and  data 
communications  including  management 
information  systems  and  local  data  networks 
that  connect  to  external  transmission  media, 
when  employed  by  Defense  agencies, 
contractors  and  subcontractors  to  transmit 
(a)  classified  or  sensitive  information;  (b) 
matters  involving  intelligence  activities, 
cryptologic  activities  related  to  national 
security,  the  command  and  control  of  military 
forces,  or  equipment  that  is  an  integral  part  of 
a  weapon  or  weapons  system:  or  (c)  matters 
critical  to  the  direct  fulfiUment  of  miUtary  or   - 
intelligence  missions. 

(b)  This  solicitation/contract  identifies 
classified  or  sensitive  information  that 

^requires  securing  during  telecommunications 
and  the  requirement  for  the  Contractor  to 
secure  telecommunication  systems.  The 
Contractor  agrees  to  secure  information  and 
systems  identified  in 

(insert  the  location  in  soUdtation/contract). 

(c)  To  provide  the  secrity,  the  Contractor 
shall  use  Government-approved 
telecommunications  security  equipment 
devices,  techniques  or  services,  as  identified 
in 

(insert  location  in  solicitation/contract]. 
Equipment  devices,  teclmiques  or  services 
usied  by  the  Contractor  must  be  compatible  or 
interoperable  with 

(insert  location  in  solicitation/contract  listing 
any  telecommunications  security  equipment 
device,  techniques  or  service  currently  being 
used  by  the  technical  or  requirements 
organization  or  other  offices  with  which  the 
Contractor  must  communicate). 

(d)  Except  as  provided  in  DFARS 
204.S02(d),  Contractors  shall  furnish  all 
telecommunications  security  equipment 
devices,  techniques  or  services  necessary  to 
perform  this  contract  Contractors  must  meet 
ownership  eligiblity  conditions  for  COMSEC 
equipment  designated  as  Controlled 
Cryptographic  Items  [CCS). 

(e)  This  clause,  including  this  paragraph 
(e),  shaU  be  included  in  all  subcontracts 


which  require  securing  telecommunications, 
suitably  modified  to  reflect  the  relationship  of 
the  parties. 

(End  of  clause) 

[FR  Doc  88-11889  Filed  S-2&-88;  8:45  am] 
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48  CFR  Part  215 

Department  of  Dafensa  Federal 
Acquisition  Regulation  Supplement; 
Subcontract  Pricing  Considerations 

aqency:  Department  of  Defense  (DoD). 
action:  Proposed  rule  and  request  for 
public  comments. 

summary:  The  Defense  Acquisition 
Regulatory  Council  is  considering 
changes  to  DFARS  215.804,  215.805  and 
215.806  concerning  subcontract  policies 
and  procedures. 

DATE:  Comments  must  be  received  by 
the  DAR  Council  at  the  address  shown 
below  on  or  before  July  25, 1988,  to  be 
considered  in  developing  a  final  rule. 
ADDRESS:  Interested  parties  should 
submit  written  comments  to:  Defense 
Acquisition  Regulatory  Council,  ATTN: 
Mr.  Charles  W.  Lloyd,  Executive 
Secretary,  DAR  Council,  ODASD(P)/ 
DARS,  c/o  OASD(P&L)  (MRS).  Room 
3D139.  The  Pentagon,  Washington.  DC 
20301-3062.  Please  cite  DAR  Case  84- 
96D  in  all  correspondence  related  to  this 
subject 

FOR  FURTHER  INFORMATION  CONTACR 

Mr.  Charles  W.  Lloyd,  Executive 
Secretary,  DAR  Council,  (202)  697-7266. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  Defense  Acquisition  Regulatory 
(DAR)  Council  is  considering  these 
changes  as  a  result  of  increased 
management  visibility  in  subcontract 
pricing  and  to  ensure  that  the 
Government  pays  fair  and  reasonable 
prices  for  its  needs.  Subcontracts  often 
account  for  more  than  50%  of  a  prime 


contract  price.  Therefore,  scrutiny  of 
these  prices  is  a  good  management 
practice  and  a  reasonable  action. 

B.  Regulatory  Flexibility  Act 

The  proposed  rule  does  not  constitute 
a  significant  FAR  revision  within  the 
meaning  of  FAR  1.501  and  Pub.  L  98-577 
and  publication  for  public  comment  is 
not  required.  Therefore,  the  Regulatory 
Flexibility  Act  does  not  apply.  However, 
comments  from  small  entities 
concerning  the  affected  DFARS  Subpart 
will  be  considered  in  accordance  with 
Section  610  of  the  Act  Such  comments 
must  be  submitted  separately  and  dte 
DFARS  Case  88-610D  in 
correspondence. 

C  Paperwork  Reduction  Act 

The  rule  does  not  contain  information 
collection  requirements  which  require 
the  approval  of  OMB  under  44  U.S.C. 
3501  et  seq. 

List  of  Subjects  in  48  CFR  Part  215 

Government  Procurement 
Charias  W.  Uoyd. 

Executive  Secretary,  Defense  Acquisition 
Regulatory  Council. 

Therefore,  it  is  proposed  to  amend  48 
CFR  Part  215  as  follows: 

1.  The  authority  citation  for  48  CFR 
Part  215  continues  to  read  as  follows: 

Authority:  5  U.8.C  301, 10  U.S.C  2202,  DoD 
Directive  5000.35,  and  DoD  FAR  Supplement 
201.301. 

PART  215-CONTRACnNG  BY 
NEGOTIATION 

21S.804-S    [AinwMtod] 

2.  Section  215.804-6  is  amended  by 
removing  paragraph  (g)(3). 


215J0»-5    [AnModed] 

3.  Section  215.805-5  is  amended  by 
removing  paragraphs  (i)  and  (j). 

4.  Sections  215.806-2  and  215.806-3 
are  added  to  read  as  follows: 


215J06-2    Proepecthwsubeontisctorcot 
Or  pncmg  an& 

(e)(4)  The  contract  clause  shall  also 
give  to  the  contracting  officer  a 
unilateral.right  subject  to  the  Disputes 
procedure,  to  determine  the  prime 
contract  adjustment  if  agreement  on 
such  price  cannot  be  reached  by  the 
parties  within  a  reasonable  time. 

215.806-3    FieM  pricing  reports. 

(a)  If  in  the  opinion  of  the  contracting 
officer  or  auditor,  the  review  of  a  prime 
contractor's  proposal  requires  furtiier 
review  of  subcontractor's  cost  estimates 
at  the  subcontractor's  plants  (after  due 
consideration  of  reviews  performed  by 
the  prime  contractor),  these  reviews 
should  be  fully  coordinated  with  the 
ACO  having  cognizance  of  the  prime 
contractor  before  being  initiated.  The 
contracting  officer's  need  to  complete 
negotiations  in  a  timely  manner  should 
be  strongly  considered  before  initiating 
additional  reviews.  If  a  review  of  a 
subcontractor's  proposal  is  necessary, 
the  ACO  for  the  prime  contractor  shall 
forward  the  request  to  the  ACO  for  the 
subcontractor  with  an  informational 
copy  to  the  auditor  for  the 
subcontractor.  In  the  event  a  lower  tier 
subcontract  proposal  requires  review, 
the  request  should  be  coordinated  in 
sequence  with  the  ACOs  at  the  higher 
tiers  in  the  subcontract  chain.  The 
resulting  pricing  reports,  including  any 
audit  reports,  shall  be  forwarded  by  the 
subcontract  ACO  to  the  prime  ACO 
with  an  information  copy  to  the  prime 
auditor. 

(b)  The  appropriate  contract 
administration  activities  will  be  notified 
by  the  PCO  when  review  and  evaluation 
of  subcontractor's  proposals  will  require 
extensive  field  pricing  assistance  in 
connection  with  acquisition  of  a  major 
weapon  system,  or  require  special  or 
expected  action  by  field  pricing 
personnel  and  such  action  is  being,  or 
has  been  delayed. 

(FR  Doc.  88-11926  Filed  5-25-88: 8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 


(Doekat  No.  «S-086] 

Bol  Weevil  Eradication  Programmatic 
Environmental  Impact  Statement    i 

AOENCV:  Animal  and  Plant  Health 
Inspection  Service.  USOA. 

action:  Notice. 


r:  This  document  advises  the 
public  that  the  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  intends  to 
prepare  an  environmental  impact 
statement  (EIS)  for  the  Federal/ 
cooperative  Boll  Weevil  EradicatioD 
program.  The  impacts  on  the 
environment  of  die  eradication  of  boU 
weevil  will  be  evaluated  in  the  EIS. 

RM  RMTHER  INFOflMATION  CONTACT 

Michael  T.  Werner,  Environmental 
Specialist.  BECS.  APHIS,  USDA.  Federal 
Building.  6505  Belcrest  Road. 
Hyattsville.  Maryland  20782,  301-436- 
760Z 

SUPPLEMENTARY  MFORMATIOK 

Background  | 

The  boll  weevil  was  introduced  to  the 
United  States  in  1892  near  Brownsville, 
Texas.  From  that  point  of  introduction 
the  weevil  spread  quickly,  and  by  1922. 
it  had  completely  infested  a  15-State 
region  known  since  then  as  the  Boll 
Weevil  Belt.  This  area  involves  nearly 
11  million  acres  of  cotton. 

As  the  boll  weevil  spread  eastward 
and  westward  from  its  point  of  origin,  it 
caused  more  damage  than  any  other 
cotton  pest.  It  is  currently  the  most 
important  agricultural  pest  in  the  United 
States,  responsible  for  more  than  $300 
million  in  annual  losses  and  control 
costs  for  cotton.  The  damage  caused  by 
the  boll  weevil  and  other  pests  has  been 
estimated  to  be  7  to  20  percent  of  the 
U.S.  cotton  crop. 


In  infested  areas,  economic  losses  are 
traditionally  prevented  only  by 
intensive  use  of  chemicals  by  cotton 
growers.  Frequently,  these  chemicals 
must  be  applied  repeatedly  throughout 
the  growing  season  to  control  weevils 
and  any  resulting  secondary  pests. 
Within  the  proposed  program  area,  the 
boll  weevil  may  be  indirectly 
responsible  for  much  of  the  damage 
caused  by  the  boUworm,  the  tobacco 
budworm,  and  spider  mites,  because 
insecticides  used  to  control  the  boll 
weevil  destroy  many  of  the  natural 
enemies  of  these  species.  This,  in  turn, 
often  results  in  higher  crop  losses  and 
even  more  intensive  use  of  insecticides 
to  protect  the  crop  from  these  pests.  This 
boll  weevil  cycle  results  in  very  few 
options  for  growers  using  pest 
management  control  strategies  against 
other  pests. 

APHIS  initiated  a  Boll  Weevil 
Eradication  Trial  in  North  Carolina  and 
Virginia  during  1978  through  1982.  That 
trial  demonstrated  that  boll  weevil  can 
be  eradicated,  and.  further,  that  the 
eradication  of  the  boll  weevil  can  also 
increaae  the  value  of  land  not  previously 
planted  for  cotton  production.  Using 
county  acreage  figures,  a  regression 
model,  and  adjusting  for  other  factors, 
cotton  acreage  increased  from  50  to  60 
percent  due  to  the  Boll  Weevil 
Eradication  Trial. 

The  success  of  this  trial  program  on 
nearly  40.000  acres  resulted  in  program 
expansion  to  other  cotton  producing 
areas.  A  significant  benefit  of  the 
program  is  the  decline  in  cotton 
insecticide  application  for  the 
eradication  zone  following  the  program. 
The  decline  in  pesticide  usage  was 
estimated  to  be  55  percent.  In  the  buffer 
zone,  private  insect  control  expenditures 
also  dedmed  by  about  14  percent. 

APHIS  has  cooperated  in  three 
isolated  Boll  Weevil  Eradication 
programs:  Southeast.  Texas  High  Plains, 
and  Southwest.  In  the  majority  of  these 
programs,  APHIS  has  provided  technical 
advice,  and  has  participated  only  in  the 
collection  and  distribution  of  survey  and 
monitoring  information.  In  the  Southeast 
program,  however,  APHIS  has  been 
responsible  for  managing  and 
supervising  the  entire  supression 
program  in  four  States:  Alabama. 
Florida,  Georgia,  and  South  Carolina. 
Because  of  the  success  of  the  trial 
program  and  the  relative  success  of  the 
three  cooperative  piograms,  and  the 


desire  to  instill  more  uniformity  in  the 
boll  weevil  eradication  effort,  APHIS 
proposes  to  implement  a  boll  weevil 
eradication  effort  that  covers  the  entire 
Boll  Weevil  Belt  The  scope  of  that 
program,  and  the  multi-year  nature  of 
the  endeavor,  triggers  the  need  for  a 
comprehensive,  programmatic  EIS. 

Alternatives 

The  following  Hve  alternative 
methods  of  control  for  boll  weevil  will 
be  considered  in  the  EIS:  (1)  No  Action. 
(2)  Sterile  Insect  Technique  (SIT),  (3) 
Ciiltural,  (4)  Chemical,  and  (5)  Integrated 
Pest  Management  {WM). 

Major  Issees 

The  following  are  some  of  the  major 
issues  to  be  discussed  in  the  EIS: 

(1)  Impacts  of  the  alternatives  on  the 
biological  environment,  including  target 
and  nontarget  species: 

(2)  Impacts  of  the  alternatives  on  the 
physical  environment,  including  soil, 
water  quaUty,  and  air  quality. 

(3)  Impacts  of  the  alternatives  on 
other  aspects  of  the  human  environment, 
such  as  wilderness  areas,  domestic 
animals,  recreation,  public  health  and 
safety,  the  cultural  environment,  public 
attitudes,  energy,  and  the  economy. 

Public  input  and  Scoping  Meetings 

-   Public  input  is  a  continuing  process. 
Public  written  comments  are  requested 
on  any  issues  or  concerns  of  the 
proposed  BoU  Weevil  Eradication 
program  for  use  by  APHIS  in  focusing 
the  EIS  analysis.  The  time  and  place  for 
scoping  meetings  to  allow  for  public 
involvement  in  the  EIS  scoping  process 
will  be  provided  in  a  subsequent  Federal 
Registar  notice.  , 

Dime  in  Washiogton.  DC,  this  20th  day  of     1 
May  18B& 
Lany  B.  Slagle, 

Acting  Adw  'nistrator.  Animal  and  Plant 
Health  Inspection  Service. 
[PR  Doc.  88-11922  Filed  5-25-88:  8:45  am] 
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Food  and  Nutrition  Service 

Clilld  Nutrition  Programa;  income 
EHg»}illty  Guidelines 

AOENCV:  Food  and  Nutrition  Service. 
USDA. 

actwn:  Notice. 


SUMMARY:  This  Notice  aiuiounces  the 
Department's  annual  adjustments  to  the 
Income  Eligibility  Guidelines  to  be  used 
in  determining  eligibility  for  free  and 
reduced  price  meals  or  free  milk  for  the 
period  from  July  1. 1988— June  30. 1989. 
These  guidelines  are  used  by  schools, 
institutions,  and  centers  participating  in 
the  National  School  Lunch  Program. 
School  Breakfast  Program.  Special  Milk 
Program  for  Children,  and  Child  Care 
Food  Program  and  by  commodity 
schools.  The  annual  adjustments  are 
required  by  section  9  of  the  National 
School  Lunch  Act.  The  guidelines  are 
intended  to  direct  bene^ts  to  those 
children  most  in  need  and  are  revised 
annually  to  account  for  increases  in  the 
Consumer  Price  Index. 

EFFECTIVE  DATE:  July  1. 1988. 

FpR  FURTHER  INFORMATION  CONTACT: 

Mr.  Lou  Pasture.  Branch  Chief.  PoUcy 
and  Program  Development  Branch.  Child 
Nutrition  Division,  FNS,  USDA. 
Alexandria,  Virginia  22302,  (703)  756- 
3620. 

SUPPLEMENTARY  INFORMATION:  This 

Notice  has  been  reviewed  under 
Executive  Order  12291  and  has  been 
classined  not  major.  This  Notice  will  not 
have  an  annual  effect  on  the  economy  of 
$100  million  or  more,  nor  will  it  result  in 
major  increases  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal.  State  or  local  government 
agencies  or  geographic  regions.  TTiis 
action  will  not  have  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  U.S.-based  enterprises 
to  compete  with  foreign-based 
enterprises  in  domestic  or  export 
markets. 

These  programs  are  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.553.  No.  10.555.  No.  10.556 
and  No.  10.558  and  are  subject  to  the 
provisions  of  Executive  Order  12372. 
which  requires  intergovernmental 
9onsultation  with  State  and  local 
officials.  (See  7  CFR  Part  3015.  Subpart 
V,  and  the  final  rule  related  notice 
published  at  48  FR  29112,  June  24. 1983.) 
This  Notice  imposes  no  new  reporting  or 
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recordkeeping  provisions  that  are 
subject  to  OMB  review  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  3507).  This  action  is  not  a 
rule  as  defined  by  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601-612).  and 
thus  is  exempt  from  the  provisions  of 
that  Act. 

Background 

Pursuant  to  sections  9(b)(1)  and 
17(c)(4)  of  the  National  School  Lunch 
Act  (42  U.S.C.  1758(b)(1)  and  42  U.S.C. 
1766(c)(4)),  and  sections  3(a)(6)  and  4(e) 
of  the  Child  Nutrition  Act  of  1966  (42 
U.S.C.  1772(a)(6)  and  1733(e)),  the 
Department  annually  issues  the  Income 
Eligibility  Guidelines  for  hee  and 
reduced  price  meals  in  the  National 
School  Lunch  Program  (7  CFR  Part  210), 
School  Breakfast  Program  (7  CFR  Part 
220),  Child  Care  Food  Program  (7  CFR 
Part  226),  commodity  schools  (7  CFR 
Part  210),  and  the  guidelines  for  free 
milk  in  the  Special  Milk  Program  (7  CFR 
Part  215).  These  eligibility  guidelines  are 
based  on  the  Federal  income  poverty 
guidelines  and  are  stated  by  household 
size. 

The  Department  requires  schools  and 
institutions  which  charge  meals 
separately  from  other  fees  to  serve  free 
weals  to  all  children  from  any 
household  with  income  at  or  below  130 
percent  of  the  poverty  guidelines.  The 
Department  also  requires  such  schools 
and  institutions  to  serve  reduced  price 
meals  to  all  children  fi^m  any 
household  with  income  higher  than  130 
percent  of  the  poverty  guidelines,  but  at 
or  below  185  percent  of  the  poverty 
guidelines.  Schools  and  institutions 
participating  in  the  Special  MiUc 
Program  may,  at  local  option,  serve  free 
milk  to  all  children  ttom  any  household 
with  income  at  or  below  130  percent  of 
the  poverty  guidelines. 

Definition  of  Income 

"Income."  as  the  term  is  used  in  this 
Notice,  means  income  before  any 
deductions  such  as  income  taxes,  social 
security  taxes,  insurance  premiums, 
charitable  contributions  and  bonds.  It 
mcludes  the  following:  (1)  Monetary 


compensation  for  services,  including 
wages,  salary,  commissions  or  fees:  (2) 
net  income  from  nonfarm  self- 
employment:  (3)  net  income  bom  farm 
self-employment;  (4)  social  security;  (5) 
dividends  or  interest  on  savings  or 
bonds  or  income  from  estates  or  trusts; 
(6)  net  rental  income;  (7)  public 
assistance  or  welfare  payments;  (8) 
unemployment  compensation;  (9) 
government  civifian  employee  or 
military  retirement,  or  pensions  or 
veterans  payments;  (10)  private 
pensions  or  annuities;  (11)  alimony  or 
child  support  payments;  (12)  regular 
contributions  from  persons  not  Uving  in 
the  household;  (13)  net  royalties;  and 
(14)  other  cash  income.  Other  cash 
income  would  include  cash  amounts 
received  or  withdrawn  from  any  source 
including  savings,  investments,  trust 
accounts  and  other  resources  which 
would  be  available  to  pay  the  price  of  a 
child's  meaL 

"Income,"  as  the  term  is  used  in  this 
Notice,  does  not  include  any  income  or 
benefits  received  under  any  Federal 
programs  which  are  excluded  from 
considerations  as  income  by  any 
legislative  prohibition.  Furthermore,  the 
value  of  meals  or  milk  to  children  shall 
not  be  considered  as  income  to  their 
households  for  other  benefit  programs  in 
accordance  with  the  prohibitions  in 
section  12(e)  of  the  National  School 
Lunch  Act  and  section  ll(b]  of  the  Child 
Nutrition  Act  of  1966  (42  U.S.C.  1760(e) 
and  1780(b)). 

The  Income  Eligibility  Guidelines 

The  following  are  the  Income 
Eligibility  Guidelines  to  be  effective 
from  July  1. 1988  through  June  30, 1989. 
The  Department's  guidelines  for  free 
meals  and  milk  and  reduced  price  meals 
were  obtained  by  multiplying  the  1988 
Federal  income  poverty  guidelines  by 
1.30  and  7.55,  respectively,  and  by 
rounding  the  result  upward  to  the  next 
whole  dollar.  Weekly  and  monthly 
guidelines  were  computed  by  dividing 
annual  income  by  52  and  12, 
respectively,  and  by  rounding  upward  to 
the  next  whole  dollar. 
MUHM  COM  Mio-ae-« 
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INCOME    ELIGIBILITY   QUIDELINIS 


July  1.   1988  -  Jane  30.   1989 


Hot 

isehold 
Size 

Reduced 

Price  Meal 

s  -   185% 

1            Free 

Meals  - 

130X 

Federal 

Poverty 

1 
GnideliBes    I 

1 

Tear 

1 

1   Month 

1 

1 

1 
1 

Week 

i       Year 

1                   1 
1  Month     1 
1                  1 

OF  COLUMBIA, 

Week 

Tear 

1 

1  Month 

1 

DRIES 

1 
1 
1 

1 
Heek       I 

1 

48  CONTIGUOUS  UNITED  STATES. 

DISTRICT 

GUAM  AND  TERRI1 

1 

10 

14. 

17 

21 

25 

28 

32 

36 

+3 

675 

,301 

,927 

,553 

.179 

805 

431 

057 

626 

890 
1,192 
1.494 
1.797 
2.099 
2.401 
2.703 
3.005 

+303 

1 

206          1 
276          1 
345          1 
415          t 
485          1 
554          1 
624          1 
694          1 

♦70          1 

7.501 
10.049 
12.597 
15,145 
17,693 
20.241 
22.789 
25.337 

♦2.548 

626 
838 
1.050 
1.263 
1.475 
1.687 
1.900 
2.112 

♦213 

145 
194 
243 
292 
3^1 
390 
439 
488 

♦49 

5.770 
7,730 
9.690 
11.650 
13.610 
15,570 
17.530 
19,490 

♦1.960 

481 
645 

808 
971 
1,135 
1.296 
1.461 
1.625 

♦  164 

111            1 

2 

149            1 

3 

187             1 

4 

225            1 

5  ....    . 

262            1 

6 

300            1 

7  . 

338            1 

8 

375            1 

For  each 
add.   family 
aeaber 

♦38            1 

ALASKA 

' 

1 I   13.339 

2 I   17,871 

3 1  22.404 

4 I   26.936 

5 I   31.469 

6 I  36.001 

7 I  40.534 

e I  45.066 

For  each       I 
add.   faaiilyl 

Bber     I  ♦A.SSS 
I 


1,112 
1.490 
1,867 
2.245 
2.623 
3.001 
3,378 
3.756 


♦378 


257 
344 
431 
518 
606 
693 
780 
867 


♦88 


9.373 
12.558 
15,743 
18.928 
22.113 
25.298 
28.483 
31.668 


782 
1.047 
1.312 
1.578 
1.843 
2.109 
2.374 
2.639 


♦3.185    ^266 


181 
242 
303 
364 
426 
487 
548 
609 


♦62 


7,210 
9,660 
12.110 
14,560 
17.010 
19.460 
21.910 
24.360 


601 
805 
1.010 
1.214 
1.418 
1.622 
1,826 
2,030 


♦2. 450    +205 


139 
186 
233 
280 
328 
375 
422 
469 


♦48 


HAWAII 


1 
1 1 

12.303 

1,026 

237 

8.645 

721 

167 

6.650 

555 

128 

16.465 

1.373 

11.570 

965 

223 

1       8.900 

742 

172 

20.628 

1,719 

14.495 

1.208 

279 

11.150 

930 

215 

24,790 

2,066 

17,420 

1,452 

335 

1     13.400 

1,117 

258 

28.953 

2,413 

20,345 

1,696 

392 

1     15.650 

1,305    . 

301 

33.115 

2.760 

23,270 

1,940 

448 

1     17.900 

1.492 

345 

37,278 

3.107 

26,195 

2.183 

504 

20.150 

1.660 

388 

41,440 

3,454 

29,120 

2.427 

560 

1     22.400 

1.867 

431 

For  each 

add.   faaUyl 

' 

■eaber            i 

1 

♦4,163 

♦347 

♦81 

♦2,925 

♦244 

♦57 

♦2.250 

♦188 

♦44 
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il 


Authority:  (42  U.S.C.  1758(b)(1)). 
'  Dated:  May  2a  1988. 
Sonia  F.  Crow. 
Acting  Administrator. 
(PR  Doc  8»-11851  Filed  5-2&-8B;  &-45  am] 

BIUJNQ  CODE  S41»-8»4I 

Foreign  Agricultural  Service 

Sunflower  ON  Assistance  Program 
(SOAP) 

AOSNCV:  Foreign  Afiricultural  Service. 

USDA. 

action:  Notice.     . 

summary:  Notice  is  hereby  given  that 
USDA  will  nse  $10,000,000  to  purchase 
sunflower  seed  oil.  This  sunflower  seed 
oil  wiU  be  made  available  through  fiscal 
year  1989  as  a  bonus  to  U.S.  exporters  to 
facilitate  additional  sales  of  sunflower 
seed  oil  in  targeted  world  markets. 
ADDRESS:  Comments  and  proposed 
alternate  systems  should  be  submitted 
to  the  General  Sales  Manager,  Foreign 
Agricultural  Service,  USDA, 
Washington,  DC  2025a  A  request  to 
receive  copies  of  the  announcements 
under  the  program  may  be  made  by 
writing  to  the  Commodity  Credit 
Corporation  Operations  Division,  Export 
Credits.  Foreign  Agricultural  Service, 
USDA,  Washington,  DC  20250. 
FOR  FURTHER  INFORMATION  CONTACT 
LT.  McElvain,  Director,  CCC  Operations 
Division.  Export  Credits,  Foreign 
Agricultural  S«vice,  USDA, 
Washington,  DC  20250,  Phone  (202)  447- 
6225  or  William  Hawkins,  Agricultural 
Marketing  Specialist,  of  the  same 
Division.  Phone  (202)  447-3241. 
SUPPtEMENTARY  INFORMATION:  Section 
637  of  the  Rural  Development 
Agriculture  and  Related  Agencies 
Appropriations  Act.  1988,  as  contained 
m  section  101(k)  of  Pub.  L.  100-202. 
directed  the  Secretary  of  Agriculture  to 
purchase  $10  million  of  sunflower  seed 
oil,  using  funds  available  under  section 
32  of  Pub.  L  74-320,  in  order  to  facilitate 
additional  export  sales  of  simflower 
seed  oil  during  fiscal  years  1968  and 
1989,  for  the  purpose  of  competing  with 
other  coimtries  tiiat  export  vegetable  oil. 
The  export  promotion  activity  of  the 
Sunflower  Oil  Assistance  Program 
(SOAP)  created  under  this  authority  will 
be  administered  by  the  General  Sales 
Manager,  Foreign  Agricultural  Service. 
The  program  will  be  designed  to 
increase  export  sales  of  sunflower  seed 
oil  to  those  maiicets  where  U.S. 
exporters  have  been  subjected  to  linfair 
competition  by  nations  that  subsidube 
their  exports  of  vegetable-oil. 

The  program  wiU  have  two  distinct 
parts.  First,  the  Department  of 
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Agriculture  will,  bom  time  to  time,  issue 
an  Invitation  for  Bids  to  purchase 
sunflower  seed  oil.  Second,  sunflower 
seed  oil  will  be  made  available  to  U.S. 
exporters  in  the  form  of  bonuses  for  the 
purpose  of  increasing  export  sales  of 
sunflower  seed  oil. 

Periodically,  the  General  Sales 
Manager  will  issue  announcements  and 
invitations  for  bonus  offers  containing 
the  terms  and  conditions  of  the  SOAP. 
These  will  specify,  among  other  things, 
the  quantity  of  sunflower  seed  oil  that 
may  be  sold  to  foreign  buyers  and  the 
country  to  which  the  sunflower  seed  oil 
must  be  exported. 

In  general,  it  is  anticipated  that  the 
export  part  of  the  program  will  work  as 
follows: 

(1)  U.S.  exporters  must  qualify  before 
they  may  enter  into  an  agreement  with 
the  General  Sales  Manager.  Interested 
U.S.  exporters  may  contact  the  CCC 
Operations  Division  at  the  above 
address  to  obtain  the  specific 
qualifications  requirements  established 
for  the  program. 

(2)  Exporters  participating  under  the 
program  will  be  required  to  furnish  an 
adequate  performance  security  prior  to 
entering  into  an  agreement  with  the 
General  Sales  Manager. 

(3)  Upon  issuance  of  an 
announcement  and  invitation  by  the 
General  Sales  Manager,  an  exporter 
may  enter  into  a  contract  to  sell 
sunflower  seed  oil  overseas  in 
accordance  with  the  terms  and 
conditions  of  the  announcement.  This 
contract  may  provide  that  the  export 
sale  is  contingent  upon  the  acceptance 
by  the  General  Sales  Manager  of  the 
exporter's  bonus  offer. 

(4)  After  entering  into  a  sales  contract 
with  a  foreign  buyer,  an  exporter  may 
submit  a  bonus  offer  to  the  General 
Sales  Manager.  Each  invitation  will 
state  whether  the  bonus  offer  should 
specify  the  amount  of  sunflower  seed  oil 
requested  for  a  bonus  in  terms  of  (a)  the 
dollar  value  of  sunflower  seed  oil,  (b) 
Units  of  quantity  of  the  sunflower  seed 
oil  or  (c)  both,  and  will  also  state  the 
process  for  submitting  bonus  offers.  The 
bonus  offer  should  be  for  only  the 
amount  that  is  needed  to  make  the 
exporter's  sale  competitive  with  export 
sales  from  other  suppliers  of  vegetable^ 
oil  to  the  country  specified  in  the 
invitation. 

(5)  Bonus  offers,  which  comply  with 
the  terms  and  conditions  of  tiie 
applicable  announcement  and 
invitation,  will  be  reviewed  by  the 
General  Sales  Manager  on  a  competitive 
basis,  considering  die  bonus  requested, 
the  sale  price,  and  the  sales  prices  of 
competitor  countries  in  the  same  market. 
The  General  Sales  Manager  will  reserve 


the  right  to  reject  any  and  all  offers  for  a 
bonus. 

(6)  U  the  exporter's  bonus  offer  is 
accepted,  the  e)q>orter  wall  be  notified  in 
writing. 

(7)  "Hie  exporter  must  furnish 
evidence  that  the  sunflower  seed  oil  has 
been  exported  in  accordance  with  the 
terms  and  conditions  of  the  agreement. 
The  exporter  may  then  request  delivery 
of  the  bonus. 

(8)  After  the  General  Sales  Manager 
has  determined  that  the  exporter  has 
complied  with  all  the  terms  and 
conditions  of  the  agreement,  the 
performance  security(ies)  "will  be 
released. 

The  General  Sales  Manager  invites 
the  public  to  comment  on  this  system 
and  to  propose  alternate  systems  at  any 
time  during  the  course  of  the  program. 
The  operation  of  the  program  is  subject 
to  review  and  change  at  any  time  after 
comments  are  received,  and  in  light  of 
experience  gained  in  operating  the 
program. 

Signed  at  Washington.  DC.  on  May  6, 196& 

Melvia  E.  Sima, 

General  Sales  Manager  and  Associate 
Administrator,  FAS. 

[PR  Doc.  88-11916  Filed  5-24-88:  6:45  am] 
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Soil  Conservation  Service 

Beverly  City  Waterfront  Critical  Area 
Treatment  (CAT)  RCftD  Measure, 
Burlington  County,  New  Jersey 

aqency:  Soil  Conservation  Service, 
Department  of  Agriculture. 
ACTION:  Notice  of  a  Finding  of  No 
Significant  Impact. 

tlUMMARY:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Guidelines  (40 
CFR  Part  1500):  and  the  Soil 
Conservation  Service  Guidelines  (7  CFR 
Part  650);  the  Soil  Conservation  Service, 
U.S.  Department  of  Agriculture,  gives 
notice  that  an  environmental  impact 
statement  is  not  being  prepared  for  the 
Beverly  City  Waterfront  Critical  Area 
Treatinent  (CAT)  RC&D  Measure, 
Burlington  County,  New  Jersey. 
FOR  FURTHER  INFORMATION  CONTACT: 

Barbara  T.  Osgood.  State 
Conservationist.  Soil  Conservation 
Service,  1370  Hamilton  Street.  Somerset, 
New  Jersey  08873.  telei^one  (201)  246- 
1662. 

SUPPLEMENTARY  INFORMATION:  The 
environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 


19014 


Federal  Register  /  Vol.  53.  No.  102  /  Thtiraday,  May  26.  1988  /  Noticeg 


Federal  Regiater  /  Vol.  53.  Na  102  /  Thuraday.  May  26.  1988  /  Noticet 


19015 


local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings,  Barbara  T.  Osgood,  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  qot 
needed  for  this  project.  | 

Beverly  City  Waterftont  Critical  Area 
Treatment  (CAT)  RCftO  Measuie,  New 
Jersey 

Notice  of  a  Finding  of  No  Significant 
Impact 

The  measure  concerns  a  plan  for 
providing  bank  protection  to  control 
shoreline  erosion  along  the  waterfront 

The  planned  work  of  improvement 
includes  the  gradng  and  installation  of 
precast  concrete  revetment  panels. 

The  Notice  of  a  Finding  of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Enviommental 
Protection  Agency  and  to  various 
Federal,  State,  and  local  agencies  and 
interested  parties.  A  limited  number  of 
copies  of  the  FONSI  are  available  to  fill 
single  copy  requests  at  the  above 
address.  Basic  data  developed  during 
the  environmental  assessment  are  on 
Rie  and  may  be  reviewed  by  contacting 
Barbara  T.  Osgood. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  June  27, 1988. 

Dated:  May  2a  1988.  | 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  10.901,  Resource  Conservation 
and  Development  Program.  Office  of 
Management  and  Budget  Circular  A-95 
regarding  State  and  local  clearinghouse 
review  of  Federal  and  federally  assisted 
programs  and  projects  is  applicable.) 
Barbara  T.  Osgood, 
State  Conservationist 
[FR  Doc  88-11786  Filed  5-25-88;  a-45  am] 
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Madison  High  ScIkkM  Critical  Area 
Treatment  (CAT)  RC«D  Measure, 
Jersey 

AOCNCv:  Soil  Conservation  Service, 
Department  of  Agriculture. 

ACnOM:  Notice  of  a  Finding  of  No 
Significant  Impact. 


;  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  PoUcy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Guidelines  (40 
CFR  Part  1500):  and  the  Soil 
Conservation  Service  Guidelines  (7  GFR 
Part  650);  the  Soil  Conservation  Service. 
U.S.  Department  of  Agriculture,  gives 
notice  that  an  environmental  impact 
statement  is  not  being  prepared  for  the 
Madison  High  School  Critical  Area 


Treatment  (CAT)  RC&D  Measure. 
Morris  County,  New  Jersey. 

FOR  FURTNER  INFORMATION  CONTACT 

Barbara  T.  Osgood,  State 
Conservationist.  Soil  Conservation 
Service,  1370  Hamilton  Street,  Somerset. 
New  Jersey  08873,  telephone  (201)  246- 
1662. 

SUPPLEMENTARY  INFORMATION:  The 

environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings,  Barbara  T.  Osgood.  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project. 

Madison  High  School  Critical  Area 
Treatment  (CAT)  RCftD  Measure,  New 
Jersey  Notice  of  a  Finding  of  No 
Significant  Impact 

The  measure  concerns  a  plan  for 
providing  surface  and  subsurface  water 
measures  to  control  gully  erosion  on 
slopes  adjacent  to  ballfields. 

The  planned  works  of  improvement 
include  the  installation  of  a  diversion, 
surface  inlet,  undergroimd  unlet, 
grading,  and  revegetation. 

The  Notice  of  a  Finding  of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
Federal,  State,  and  local  agencies  and 
interested  parties.  A  limited  number  of 
copies  of  the  FONSI  are  available  to  fill 
single  copy  requests  at  the  above 
address.  Basic  data  developed  during 
the  environmental  assessment  are  on 
file  and  may  be  reviewed  by  contacting 
Barbara  T.  Osgood. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  Jiuie  27, 1988. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  10.901.  Resource  Conservation 
and  Development  Program.  Office  of 
Management  and  Budget  Circular  A-95 
regarding  State  and  local  clearinghouse 
review  of  Federal  and  federally  assisted 
programs  and  projects  is  applicable) 

Dated:  May  2a  1968. 
Barbara  T.  Otgood. 
State  Conservationist 
[FR  Doc.  88-11787  Filed  5-2S-88;  8:45  am] 
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Carpentersvllle  Road  Critical  Area 
Treatment  (CAT)  RC«0  Measurs, 
Jersey 

AOENCY:  Soil  Conservation  Service, 
Department  of  Agriculture. 


ACTION:  Notice  of  a  Finding  of  No 
Significant  Impact. 

SUMMARY:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Guidelines  (40 
CFR  Part  1500);  and  the  Soil 
Conservation  Service  Guidelines  (7  CFR 
Part  650);  the  Soil  Conservation  Service. 
U.S.  Department  of  Agriculture,  gives 
notice  that  an  environmental  impact 
statement  is  not  being  prepared  for  the 
Carpentersvllle  Road  Critical  Area 
Treatment  (CAT)  RCAD  Measure, 
Warren  County,  New  Jersey. 

FOR  FURTHER  INFORMATION  CONTACT 

Barbara  T.  Osgood,  State 
Conservationist,  Soil  Conservation 
Service,  1370  Hamilton  Street,  Somerset. 
New  Jersey  08873,  telephone  (201)  246- 
1662. 

SUPPLEMENTARY  INFORMATION:  The 

environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings,  Barbara  T.  Osgood,  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project 

Carpentersvllle  Road  Critical  Area 
Treatment  (CAT)  RC&D  Measure,  New 
Jersey  Notice  of  a  Finding  of  No 
Significant  Impact 

The  measure  concerns  a  plan  for 
providing  for  the  installation  of  an 
underground  outlet  to  control  gully 
erosion  along  a  roadside. 

The  planned  works  of  improvement 
Include  the  installation  of  42*  pipe. 
surface  inlets,  grading  and  revegetation. 

The  Notice  of  a  Finding  of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
Federal,  State,  and  local  agencies  and 
interested  parties.  A  limited  number  of 
copies  of  the  FONSI  are  available  to  fill 
single  copy  requests  at  the  above 
address.  Basic  data  developed  during 
the  environmental  assessment  are  on 
file  and  may  be  reviewed  by  contacting 
Barbara  T.  Osgood. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  Register. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  10.901,  Resource  Conservation 
and  Development  Program.  Office  of 
Management  and  Budget  Circular  A-S5 
regarding  State  and  local  clearinghouse 


review  of  Federal  and  federally  assisted 
programs  and  protects  is  applicable.) 
Barbara  T.  Osgood, 
State  Conservationist 
Date:  May  Id,  1988. 
(FR  Doc.  88-11760  Filed  5-26-88;  8:45  am] 

BILUNG  COOE  3410- It-M 


COMMISSION  ON  CIVIL  RIGHTS 

Colorado  Advisory  Conwnlttse: 
Agsnda  and  Notics  of  Public  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rvdes  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  the  Colorado  Advisory  Committee 
to  the  Commission  will  convene  at  1;30 
p.m.  and  adjourn  at  4:30  p.m..  on  June  20. 
1988,  at  the  Executive  Tower  bm,  1402 
Curtis  Street  Denver,  Colorado  80202. 
The  purpose  of  the  meeting  is  to  plan 
activities  and  programming  for  the 
coming  year. 

Persons  desiring  additional 
information,  or  plaiming  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson,  Maxine  Kurtz 
or  Philip  Montez,  Director  of  the 
Western  Regional  Division  (213)  894- 
3427.  (TDD  213/894-0508).  Hearing 
impaired  persons  who  will  attend  the 
meeting  and  require  the  services  of  a 
sign  language  interpreter  should  contact 
the  Regional  Division  office  at  least  (5) 
working  days  before  the  scheduled  date 
of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC,  May  19, 1988. 
Susaa ).  Prado. 

Acting  Staff  Director. 

(FR  Doc  88-11796  Filed  5-25-88;  8:45  am) 
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Kentucky  Advisory  Committee; 
Agenda  and  Notice  of  Put)Hc  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  a  subcommittee, 
composed  of  new  appointees,  of  the 
Kentudcy  Advisory  Committee  to  the 
Commission  will  convene  at  3:30  p.m. 
and  adjourn  at  5HX)  p.m.,  on  June  24, 
1988,  at  the  Seelbach  Hotel,  500  4th 
Avenue,  Louisville,  Kentucky.  The 
purpose  of  the  meeting  is  to  brief  new 
members  on  the  policies  and  procedures 
of  the  Commission  and  to  discuss 
current  civil  rights  issues  in  due  State. 


Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson,  Porter  G. 
Peeples,  Sr.,  or  Melvin  Jenkins,  Director 
of  the  Central  Regional  Division  (816) 
426-5253,  (TDD  816/426-5009).  Hearing 
impaired  persons  who  will  attend  the 
meeting  and  require  the  services  of  a 
sign  language  interpreter  should  contact 
the  Regional  Division  at  least  five  (5) 
working  days  before  the  scheduled  date 
of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC,  May  19, 198a 
Susan ).  Prado. 
Acting  Staff  Director. 

[FR  Doc.  88-11797  Tiled  5-25-88;  8:45  am] 
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Washington  Advisory  Committee; 
Agsnda  and  Notics  of  PulHIc  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  the  Washington  Advisory 
Committee  to  the  Commission  will 
convene  at  1:00  p.m.  and  adjourn  at  4:00 
p.m.,  on  June  16. 1988,  at  the  Red  Lion, 
18740  Pacific  Highway  South.  Seattle. 
Washington  98188.  The  purpose  of  the 
meeting  is  to  plan  project  activities  for 
the  new  charter  period  and  to  discuss 
civil  rights  issues  affecting  the  State  of 
Washington. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson,  Sharon  Bumala 
or  Philip  Montez,  Director  of  the 
Western  Regional  Division,  (213)  894- 
3437,  (TM)  213/894-0508).  Hearing 
impaired  persons  who  will  attend  the 
meeting  and  require  the  services  of  a 
sign  language  interpreter,  should  contact 
the  Regional  Division  office  at  least  (5) 
working  days  before  the  scheduled  date 
of  the  meeting. 

The  meeting  will  be  conducted 
purusant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC,  May  18. 1988. 
Susan ).  Pndo, 
Acting  Staff  Director. 

(FR  Doc.  88-11798  Filed  5-25-88:  &'4S  am] 
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DEPARTMENT  OF  COMMERCE 

international  Trade  Administration 

DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 

[Dodtet  No.  S0103-MS5] 

Allocation  of  Duty-Exemptions  for 
Calendar  Year  1988  Among  Watch 
Praducers  Located  In  the  Virgin 
islands  and  Guam 

agency:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce;  and  Office  of 
the  Secretary.  Department  of  the 
Interior. 

ACTION:  Allocation  of  duty-exemptions 
for  calendar  year  1986  among  producers 
located  in  the  Vii:gin  Islands  and  Guam. 

SUMMARY:  This  action  allocates  1988 
duty-exemptions  for  watch  producers 
located  in  the  Virgin  Islands  and  Guam 
pursuant  to  Pub.  L  97-446. 

roi)  RIRTHCII  INFORMATION  CONTACT: 

Faye  Robinson.  (202)  377-1660. 
SUPPLEMENTARY  SWORMATION:  Pursuant 
to  Pub.  L  97-446,  the  DepartmenU  of  the 
Interior  and  Commerce  (the 
Departments)  share  responsibility  for 
the  allocation  of  duty  exemptions  among 
watch  assembly  firms  in  the  insular 
possessions  and  the  Northern  Mariana 
Islands.  The  total  quantity  of  watches 
and  watch  movements  which  may  be 
entered  free  of  duty  from  the  insular 
possessions  and  the  Norther  Mariana 
Islands  is  6,700,000  units.  Of  this 
amount,  4.700,000  units  inay  be  allocated 
to  Virgin  Islands  producers.  1,000,000  to 
Guam  producers,  500,000  to  American 
Samoa  producers  and  500,000  to 
Northern  Mariana  Islands  producers  (53 
F.R.  17924). 

The  criteria  for  the  calculation  of  the 
1988  duty-exemption  allocations  among 
insular  producers  are  set  forth  in  Sec. 
303.14  of  the  regulations  (15  CFR  Part 
303)  as  amended  on  May  19, 1988  (53 
F.R.  17924). 

The  Departments  have  verified  the 
data  submitted  on  application  form 
ITA-334P  by  producers  in  the  territories 
and  inspected  the  current  operations  of 
all  producers  in  accordance  with  Sec. 
303.5  of  the  regulations. 

The  verification  established  that  in 
calendar  year  1987  the  Virgin  Islands 
watch  assembly  firms  shipped  3,243,334 
watches  and  watdi  movements  into  the 
customs  territory  of  the  United  States 
under  Headnotc  6  of  Schedule  7.  Part  2. 
Subpart  E  of  the  Tariff  Schedules  of  the 
United  States.  The  dollar  amount  of 
creditable  coiporate  income  taxes  paid 
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by  Virgin  Islands  producers  during 
calendar  year  1987  plus  the  creditable 
wages  paid  by  the  industry  during  ' 
calendar  year  1987  to  residents  of  the 
territory  totalled  $6,024,457. 

There  is  only  one  producer  in  Guam. 
Publication  of  the  Guam  data,  | 

accordingly,  would  disclose  ' 

competitively  sensitive  information. 

The  calendar  year  1988  Virgin  Islands 
and  Guam  annual  allocations  set  forth 
below  are  based  on  the  data  verified  by 
the  Departments  in  the  Virgin  Islands 
and  Guam  and  are  made  in  accordance 
with  the  formula  governing  the 
allocation  of  the  duty-exemptions  set 
forth  in  Sec.  303.14  of  the  regulations 
which  includes  a  set-aside  of  500,000 
units  for  new  entrant  firms  in  each 
territory.  The  allocations  reflect 
adjustments  made  in  data  supplied  on 
the  producers'  annual  application  forms 
(ITA  Form— 334P)  as  a  result  of  the 
Departments'  verification  and 
reallocation  of  duty-exemptions  which 
have  been  voluntarily  relinquished  by 
some  producers  pursuant  to  Sec.  I 

303.6(b)(2)  of  the  regulations.  ' 

The  duty-exemption  allocations  for 
calendar  year  1968  in  the  Virgin  Islands  ara 
as  follows —  1 


Amwal 

aUoto- 

Name  of  Rnn: 

tiOB 

1.  Belair  Quortx.  Inc. 

~  300X00 

2.  Hampden  WaJcli  Co,  Inc 

3  Ma«»Pr  Timp  nn  ,  Inr             

~.  ttojoao 

4.  Progret*  Watch  Co..  Inc 

618.548 

S.  Unitime  Industries,  Inc . ™_ 

871.452 

a  Tropex.  Inc ..._ _ 

uiojata 

7.  Timex  V.I..  Inc _     ... 

.     ..„   750.000 

The  duty-exemption  allocation  for  Guam 
is  ai  follow* — 

Timewise  Ud.~— ..„.. 


soojxn 


Joseph  A.  Spetrini. 

Deputy  to  the  Deputy  Assistant  Secretary  for 
Import  Administration. 

Mark  Haywaid, 

Deputy  Assistant  Secretary  for  Territorial 

and  International  Affairs. 

[FR  Doc.  88-11908  Filed  5-25-88;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

CariM)ean  Basin  Business  Promotion 
Council;  Open  Meeting 

AOENaes:  International  Trade 
Administration  and  the  Office  of  the 
U.S.  Trade  Representative. 
summary:  This  is  the  second  meeting  of 
the  Caribbean  Basin  Business  Promotion 
Council  (Council).  The  Council  consists 
of  28  private  sector  members  and  eight 
U.S.  Government  representatives  and 


was  established  to  advise  the  Secretary 
of  Commerce  on  matters  pertinent  to 
implementation  of  the  Caribbean  Basin 
Initiative  (CBI).  The  Council's  advice 
will  also  be  forwarded  to  the 
interagency  CBI  Task  Force. 

Time  and  place:  June  17, 1988  from 
8:30  a.m.  to  approximately  5:30  p.m.  The 
meeting  will  take  place  at  the  Hotel 
Condado  Beach,  Ashford  Avenue,  San 
Juan,  Puerto  Rico.  Actual  meeting  room 
locations  will  be  posted  in  the  hotel's 
lobby. 

Proposed  Agenda: 

1.  Discussion  of  Puerto  Rico's 
Caribbean  Development  (936)  Program 
as  it  relates  to  economic  development  in 
the  Caribbean  Basin. 

2.  Investment  climate  reviews  of 
Barbados,  Costa  Rica,  Dominica, 
Grenada,  Jamaica,  and  St.  Lucia 
provided  by  country  government 
representatives. 

3.  Analysis  of  CBI  investment  survey 
conducted  by  the  U.S.  Department  of 
Commerce. 

4.  Review  of  Council's  work  plan  and 
country  yisit  assignments  by  Council 
members. 

5.  Discussion  on  Congressional  and 
Administration  outlook  for  CBI. 

Public  participation:  The  meeting  will 
be  open  to  public  participation  and  a 
period  will  be  set  aside  for  oral 
comments  or  questions,  beginning  on  or 
around  5:00  p.m.  on  June  17.  Any 
member  of  the  public  may  submit 
written  comments  concerning  the 
committee's  affairs  at  any  time  before 
and  after  the  meeting.  Seating  is 
available  to  the  public.  Seating  will  be 
available  on  a  first-come  first-served 
basis. 

FOn  FURTHER  INFORMATION  CONTACR 

Paul  D.  Bucher,  Caribbean  Basin 
Information  Center,  U.S.  Department  of 
Commerce,  Main  Commerce  Building, 
Room  3020,  Washington,  DC  20230. 
Telephone  (202)  377-0703.  Copies  of  the 
minutes  of  the  Council's  meeting  will 
also  be  available  at  the  above  office  30 
days  after  the  meeting. 

Dated:  May  18. 1988. 
Gordon  Studebakar, 
Director.  CBI  Center. 
[FR  Doc.  88-11907  Filed  5-25-88;  &45  am] 
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Machine  Tool  Special  Issue  Ucenaes; 
Request  for  Comments 

AOCNCV:  Import  Administration, 
International  Trade  Administration, 
Commerce. 

ACTION:  Notice  of  request  for  comments. 


summary:  The  Department  of 
Commerce  hereby  annotmces  its  review 
of  a  request  for  special  issue  licenses 
under  Article  8  of  the  Arrangement 
Between  the  Government  of  Japan  and 
the  Government  of  the  United  States  of 
America  Concerning  Trade  in  Certain 
Machine  Tools. 

DATE:  Comments  must  be  submitted  no 
later  than  June  6, 1988. 

ADDRESS:  Send  all  comments  to  John  A. 
Richards,  Director,  Office  of  Industrial 
Resource  Administration,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW.,  Room  3878,  Washington, 
DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bernard  Kritzer,  Office  of  Industrial 
Resource  Administration,  Department  of 
Commerce,  Room  3878,  Washington,  DC 
20230,  (202)  377-3984. 

SUPPLEMENTARY  INFORMATION:  Article  8 

of  the  Arrangement  Between  the 
Government  of  Japan  and  the 
Government  of  the  United  States 
Concerning  Trade  in  Certain  Machine 
Tools  provides  for  the  issuance  of 
special  issue  licenses  for  the  importation 
of  machine  tools  covered  by  the 
Agreement.  Special  issue  licenses  are 
granted  for  a  limited  time  period  and  for 
a  specified  number  of  machhies. 

The  Department  has  received  a 
request  to  import  72  lathes  from  Japan. 
The  machines  have  the  following 
technical  specifications: 

SB-4  Machine 

Base:  Bed  flat  configuration,  swing 
over  bed  400  mm  (15.748"); 

Headstock:  Spindle  diameter  80  mm 
(3.150"),  spindle  bore  47  mm  (1.850"), 
spindle  chuck  3-jaw  8"  hydraulic, 
spindle  speed  35-3500  rpm,  spindle 
motor  AC  5.5/7.5  KW; 

Slides:  Longitudinal  travel  (z-axis)  250 
mm  (9.843"),  cross  travel  (x-axis)  300mm 
(11.811"),  rapid  rates  z-axis/x-axis  10m/ 
minute  (393.7"  per  minute),  feed  rates  (z- 
axis/x-axis)  1-5000  mm/minute  to  0.000/ 
500  nmi/rev.: 

The  machine  includes  an  optional 
center  drilling  capability  through  the 
spindle  bore  of  the  headstock.  This 
center  drill  shall  have  a  stroke  capacity 
of  36.5  mm  and  shall  be  controlled  via 
program.  In  this  feature,  the  drill  is 
stationary  while  the  woiic  piece  rotates. 

Accuracies 

Bed  level  in  longitudinal  and  traverse 
direction  z-axis  direction  (in  vertical 
plane)  .02  mm/meter,  bed  concave  not 
more  than  .02  mm/meter,  straightness  of 
bed  slide  ways  z-axis  direction  (in 


horizontal  plant)  for  center  distance  up 
to  1000  mm,  maximum  .005  mm,  spindle 
flange  runout  OD/ID  not  to  exceed  .003 
mm,  parallelism  of  spindle  center  line 
with  z-axis  direction  movement,  test  bar 
in  spindle-vertical/horizontal  planes 
.005  mm  maximum/300  nun,  spindle 
flange  surface  runout  (face)  not  to 
exceed  .005  mm,  squareness  of  x-axis 
direction  movement  with  spindle 
centerline  .006  mm  total/300  nun, 
repeatability  x-axis  and  z-axis  not  to    . 
exceed  .003  nun  in  420  consecutive 
cycles. 

SB-n  Machine 

Base:  Bed  slant  bed  configuration, 
swing  over  bed  440  mm  (17.323") 

Headstock:  Spindle  diameter  90  mm 
(3.543"),  spindle  bore  50  mm  (1.969 '). 
spindle  speed  25-2500  rpm,  spindle 
motor  AC  11/15  kw  (30  minute). 

Slide:  Longitudinal  travel  (z-axis)  300 
mm  (11.811"),  cross  travel  (x-axis)  400 
mm  (15.748"),  rapid  rates  (z-axis)  12  m/ 
minute  (472"/minute),  (x-axis)  8m/ 
minute  (314"/minute),  feedrates  (z-axis/ 
X-axis)  1-5000  mm/minute  or  0.0000/500 
mm/rev. 

Atix.  Slide:  Travel  stroke  15  mm 
(0.59"),  rapid  feed  2  m/minute  (78.74"), 
feed  rates  1-2000  mm/minute  or  0.01- 
78.74"/minute); 

Tailstock:  Travel  stroke  200  mm 
(7.874"),  range  of  tailstock  move  on 
machine  base  420  mm  (16.535"), 
diameter  of  quill  90  nun  (3.543"),  center 
taper  #5  MT,  distance  between  center 
and  headstock  flange,  minimum  42  mm 
(1.654),  maximum  662  mm  (26.063"), 
tailstock  shall  be  operated  manual, 
programmable  or  foot  switch. 

"The  machine  described  herein  shall 
have  the  ability  to  turn  non-concentric 
outside  diameters  (oval  shapes)  in  a 
single  setting  for  the  production  of 
various  piston  shapes.  In  addition,  the 
machine  must  be  capable  of  tilting  the 
cutting  axis  -»-/— 3  degrees  from  the  x- 
axis  to  form  the  ring  grooves  and 
chamfers. 

Accuracies 

Bed  level  in  longitudinal  and  traverse 
direction,  z-axis  direction  (in  vertical 
plane)  .02  mm/meter,  bed  concave  not 
more  than  .02  mm/meter,  straighteners 
of  bed  slide  ways  z-axis  direction  (in 
horizontal  plane)  for  center  distance  up 
to  1000  mm,  maximum  .005  mm,  spindle 
flange  runout  OD/ID  not  to  exceed  .003 
mm,  paralleUsm  of  spindle  centerline 
with  z-axis  direction  movement — test 
bar  in  spindle — vertical  plane  .005  mm 
maximum  300  mm,  horizontal  plane  .003 
mm  maximum/300  mm,  spindle  flange 
surface  runout  (face)  not  to  exceed  .005 


nun,  squareness  of  x-axis  direction 
movement  with  spindle  centeriine  .006 
mm  total/300  mm,  parallelism  of 
carriage  movement  with  tailstock  I 
spindle  in  vertical  plane  .0/mm  in  150 
mm  (must  be  high  at  free  end),  in 
horizontal  plane  -l-/— .003  nun  in  150 
mm,  vertical  alignment  of  headstock 
center  with  tailstock  center  maximum 
.01  mm  (must  be  high  at  tailstock  end, 
repeatability  x-axis  and  z-axis  not  to 
exceed  .003  mm  in  420  consecutive 
cycles. 

Any  party  interested  in  commenting 
on  this  request  should  send  written 
comments  as  soon  as  possible,  and  not 
later  than  June  6, 1988. 

Commerce  will  maintain  this  request 
and  all  comments  in  a  pubHc  file. 
Anyone  submitting  business  proprietary 
information  should  clearly  identify  that 
portion  of  their  submission  and  also 
provide  a  non-proprietary  submission 
which  can  be  placed  in  the  pubUc  file. 
The  public  file  will  be  maintained  in  the 
Central  Records  Unit,  Import 
Administration,  U.S.  Department  of 
Commerce,  Room  B-099  at  the  above 
address,  (202)  377-1248. 

May  23, 1988. 

Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  88-11909  Filed  5-25-88: 8:45  am] 
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National  Oceanic  and  Atmospheric 
Administration  | 

Mid-Atlantic  Rshery  Management 
Council;  Public  Meeting 

AOENCY:  National  Marine  Fisheries 
Service,  NOAA,  Commerce.  | 

The  Mid-Atlantic  Fishery 
Management  Coimcil  will  convene  a 
public  meeting.  May  25, 1988,  at  8  a.m., 
at  the  Pittsburgh  Hilton,  Gateway 
Center,  Pittsburgh,  PA  (telephone:  412- 
391-4600),  to  discuss  the  stock 
assessment  workshop;  the  National 
Oceanic  and  Atmospheric 
Administration  (NOAA)  attorneys;  and 
Exclusive  Economic  Commimity  (EEC) 
representatives'  meetings,  habitat 
issues,  and  other  fishery  management 
and  administrative  matters.  The  public 
meeting  will  adjourn  on  the  afternoon  of 
May  26  but  may  be  lengthened  or 
shortened  depending  upon  progress  of 
the  agenda.  "The  Council  may  convene  a 
closed  session  (not  open  to  the  public)  to 
discuss  personnel  and/ or  national 
security  matters. 


FOR  FURTHER  INFORMATION,  CONTACT: 
John  C.  Bryson,  Executive  Director,  Mid- 
Atlantic  Fishery  Management  Council. 
300  South  New  Street,  Room  2115, 
Federal  Building.  Dover.  DE 19901-6790; 
telephone:  (302)  674-2331. 

Date:  May  23, 198& 

Ridiaid  H.  Schaefar. 

Director,  Office  of  Fisheries  Conservation  and 
Management,  National  Marine  Fisheries 
Service. 

[FR  Doc.  88-11923  Filed  5-25-88: 8:45  am] 
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Pacific  Fisitery  Management  Council; 
Public  Meetings 

AGENCY:  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 

The  Pacific  Fishery  Management 
Council's  subcommittee  of  the  Council 
Performance  Select  Group  and  the 
Council's  Limited  Entry  Committee  will 
convene  separate  public  meetings  at  the 
Council's  office,  (address  below),  as 
follows:  I 

Subcommittee  of  the  Council 
Performance  Select  Group— on  June  9, 
1988,  at  1:30  p.m.,  in  Room  330.  will 
develop  initial  recommendations  for 
improving  the  Council's  March 
management  option  development  and 
display  process  for  salmon. 
Recommendations  developed  by  the 
subcommittee  will  be  reviewed  by  the 
Council  at  its  July  12-14, 1988,  meeting. 
Oral  or  written  statements  pertaining  to 
the  March  salmon  management  process 
will  be  accepted  at  appropriate  times 
during  the  meeting.  The  meeting  will 
continue  on  the  following  day  as 
necessary  to  complete  the 
subcommittee's  work. 

Limited  Entry  Committee — on  June  7, 
1988,  at  8  a.m.,  is  scheduled  to  meet  in 
conjunction  with  the  Council's  Technical 
Advisory  Group  to  finalize  the  Limited 
Entry  Committee  report.  The  public 
meeting  will  adjourn  on  June  8. 

For  further  information  contact 
Lawrence  D.  Six.  Executive  Director, 
Pacific  Fishery  Management  Council, 
Metro  Center,  Suite  420, 200  SW.  First 
Avenue,  Portland,  OR  97201;  telephone: 
(503)  221-6352. 

Date:  May  23, 1988. 
Richard  H.  Schaefer, 

Director,  Office  of  Fisheries  Conservation  and 
Management,  Marine  Fisheries  Service. 
[FR  Doc.  88-11924  Filed  5-25-88;  8:45  am] 

MUJNQ  COOC  1610-»-M 
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COHttllTTEE  FOR  THE  { 

IMPlfMENTATION  OF  TEXTILE 
AGREEMENTS 

Adiustment  of  an  Import  Limit  for 
Certain  Cotton  Textile  Products 
Produced  or  Manufactured  in  Japan 

May  23. 1988. 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  reducing  a 

limit. 


EFFECTIVE  DATE:  May  27. 1988. 

Autbority:  Executive  Order  11651  of  March 
3. 1972.  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854) 

FOR  FURTHER  INFORMATION  CONTACT: 

Ross  Arnold,  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  information  on  the 
quota  status  of  this  limit,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  343-6583.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715. 

SUPPLEMENTARY  INFORMATION:  The 
current  limit  for  Category  314  is  being 
reduced  for  carryforward  used  during 
the  previous  restraint  period. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  is 
available  in  the  CORRELATION:  Textile 
and  Apparel  Categories  with  Tariff 
Schedules  of  the  United  States 
Annotated  (see  Federal  Register  notice 
52  FR  47745,  dated  December  11, 1987). 
Also  see  52  FR  49470,  published  in  the 
Federal  Register  on  December  31, 1987. 

The  letter  to  the  Conmiissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
James  H.  Babb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committae  for  llie  ImplemeatatioD  of  Textile 
Agreemanta 

-May  23. 1988. 
Commissioner  of  Customs. 
Department  of  the  Treasury.  Washington,  DC 
20229 
Dear  Mr.  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  28, 1987  by  the 
Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements,  concerning  cotton, 
wool  and  man-made  fiber  textile  products, 
produced  or  manufactured  in  Japan  and 
exported  diuing  the  period  which  began  on 


January  1, 1988  and  extends  through 
December  31, 1988. 

Effective  on  May  27, 1988,  the  directive  of 
December  28, 1987  is  hereby  amended  to 
reduce  to  28,480.827  square  yards  '  the 
previously  estabUshed  limit  for  cotton  textile 
products  in  Category  314,  as  provided  under 
the  terms  of  the  current  bilateral  agreement 
between  the  Governments  of  the  United 
States  and  Japan. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(l}. 
Sincerely, 
James  H.  Babb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc.  88-11862  Filed  S-25-88:  8:45  amj 
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Extension  of  an  Import  Limit  for 
Certain  Cotton  and  Man-Made  Fil>er 
Textile  Products  Produced  or 
Manufactured  in  Turkey 

May  23. 1988. 

agency:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  extending  a 
limit 

EFFECTIVE  DATE:  May  27. 1988. 

Authority:  E.0. 11651  of  March  3. 1972,  as 
amended:  sec.  204  of  the  Agricultural  Act  of 
1956.  as  amended  (7  U.S.C.  1854). 

FOR  FURTHER  INFORMATION  CONTACT: 

Janet  Heinzen,  International  Trade 
Speciahst,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  information  on  the 
quota  status  of  this  limit,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  343-6582.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715. 

SUPPI^MENTARY  INFORMATION: 
Inasmuch  as  no  mutually  agreed 
solution  has  been  reached  and  to  avoid 
continued  market  disruption,  the  limit 
for  Categories  342/642  is  being  extended 
for  the  twelve-month  period  which 
begins  on  May  27, 1968  and  extends 
through  May  26. 1989.  Overshipments  of 
the  previous  restraint  period  will  be 
charged  to  the  limit  established  in  this 
directive.  Current  data  show 
overshipments  in  the  amount  of  94.478 
dozen.  This  amount,  plus  the  amount 
currently  in  embargo,  may  HU  the  limit 
upon  opening. 


>  The  limit  has  not  been  adjusted  lo  account  for 
any  imports  exported  after  December  31. 1987. 


The  United  States  remains  committed 
to  Hnding  a  solution  concerning  these 
categories.  Should  such  a  solution  be 
reached  in  consultations  with  the 
Government  of  Turkey,  further  notice 
will  be  published  in  the  Federal 
Register. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  is 
available  in  the  Correlation:  Textile  and 
Apparel  Categories  with  Tariff 
Schedules  of  the  United  States 
Annotated  (see  Federal  Register  notice 
52  FR  47745,  dated  December  11, 1987). 
Also  see  52  FR  43097,  published  in  the 
Federal  Register  on  November  9, 1987. 
and  53  FR  165  and  53  FR  166.  published 
on  January  5, 1986. 

James  H.  Babb. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementatioa  of  Textile 
Agreements 

May  iZ.  1988. 

Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington, 
DC.  20229 

Dear  Mr.  Commissioner  Under  the  terms  of 
Section  204  of  the  of  the  Agricultural  Act  of 
1956,  as  amended  (7  U.S.C  1854).  and  the 
Arrangement  Regarding  International  TraBe    ; 
in  Textiles  done  at  Geneva  on  December  20, 
1973,  as  further  extended  on  July  31. 1966;  and 
in  accordance  with  the  provisions  of 
Executive  Order  11651  of  March  3. 1972,  as 
amended,  you  are  directed  to  prohibit, 
effective  on  May  27. 1988,  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton  and  man-made' fiber  textile  products 
in  Categories  342/642,  produced  or 
manufactured  in  Turkey  and  exported  during 
the  twelve-month  period  wliich  begins  on 
May  27. 1988  mid  extends  through  May  26, 
1989,  in  excess  of  126.723  dozen. 

Goods  in  excess  of  the  previous  limit  shall 
be  subject  to  the  level  set  forth  in  this 
directive. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  siiould  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  IHierio  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exceplioo  to  the  ruleroakiag  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely,     . 
James  H.  Babti, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

[FR  Doc- 68-11906  Filed  5-25-88;  8:45  amJ 
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COMMODITY  FUTURES  TRAOINQ 
COMMISSION 

CoRNnodtty  Exchange,  inc^  Proposed 
Amendments  Relating  to  the  Copper 
Futures  Option  Contract 

AOCNCV:  Commodity  Futures  Trading 
Commission. 

ACTION:  Notice  of  proposed  contract 
market  rule  changes. 

summary:  The  Commodity  Exchange. 
Inc.  ("Comex"  or  "Exchange")  has 
submitted  for  its  copper  futures  option 
contract  a  proposal  to  change  the 
futures  contract  underlying  that  option 
to  the  "Grade  1  copper"  futures  contract 
from  the  currently  traded  "copper" 
futures  contract.  In  accordance  with 
Section  5a(12)  of  the  Commodity 
Exchange  Act  and  acting  pursuant  to  the 
authority  delegated  by  Commission 
Regulation  140.96,  the  Director  of  the 
Division  of  Economic  Analysis 
(^ivision")  of  the  Commodity  Futures 
Trading  Commission  ("Commission") 
has  determined,  on  behalf  of  the 
Commission,  that  this  proposal  is  of 
major  economic  significance.  On  behalf 
of  the  Commission,  the  Division  is 
requesting  comment  on  this  proposal. 

DATE:  Comments  must  be  received  on  or 
before  June  ^7, 1988. 

ADDRESS:  Interested  persons  should 
submit  their  views  and  comments  to 
Jean  A.  Webb,  Secretary,  Commodity 
Futures  Trading  Commission,  2033  K 
Sti-eet  NW.,  Washington.  DC  20581. 
Reference  should  be  made  to  the 
amendments  to  the  Comex  copper 
futures  option  contract. 

FOR  FURTHER  INFORMATION  CONTACT: 

Contact  Richard  Shilts.  Division  of 
Economic  Analysis.  Commodity  Futures 
Trading  Commission.  2033  K  Street  NW.. 
Washuigton,  DC  20581.  (202)  254-7303. 

SUPPLEMENTARY  INFORMATION:  The 

Comex  recently  has  proposed  to  phase 
out  its  existing  copper  fiitures  contract 
(Grade  2  copper)  and  to  activate  its 
Grade  1  copper  futures  contract  which 
has  not  yet  been  listed  for  trading.* 
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'  The  Comex  Grade  1  copper  futurei  contract 
which  wa*  designated  by  the  CommiMion  in 
Octotjer  1988,  provides  for  the  delivery  of  Grade  1 
copper  cathodes  exclusively.  The  Comex's  actively 
traded  Grade  2  copper  futures  contract,  which  it 
l>eing  phased  out,  specifies  par  delivery  of  Grade  2 
copper  cathodes,  electrolytic  copper  in  wire  bars, 
and  Are  refined  copper  in  ingot  bars.  In  addition. 
Grade  1  copper  cathodes  are  deliverable  on  that 
contract,  at  a  1  W<ent  per  pound  premium,  as  well 
as  electrolytic  copper  in  ingot  bars,  at  a  V*-cent  per 
pound  premium,  and  flie  refined  copper  assaying 
99MK  copper  (plus  silver)  in  ingot  bars,  at  a  Vfc-cent 
per  pound  discount 


Under  the  Exchange's  proposal,  no  new 
Grade  2  copper  futures  delivery  months 
will  be  listed  for  trading  after  June  30. 
1988,  and  delivery  months  in  the  Grade  1 
copper  futures  contract  will  be  listed  for 
trading  beginning  on  July  29, 1988.  Ten 
Grade  1  futures  delivery  months  will  be 
Usted  initially,  starting  with  the  January 
1989  delivery  month.*  The  last  Grade  2 
futures  delivery  month  will  be  May  1990. 
Therefore,  under  this  implementation 
plan,  both  Grade  1  and  Grade  2  copper 
futiu^s  contracts  will  be  Usted  for  the 
same  deUvery  months  from  January  1989 
through  May  1990. 

In  connection  with  the  phase-out  of  *•-  - 
the  Grade  2  copper  futures  contract  and 
its  replacement  with  the  Grade  1  futures 
contract,  the  Exchange  is  proposing  to 
change  the  designated  futures  contract 
which  will  underlie  its  copper  futures 
option.  With  the  proposed  rule 
amendments  to  Chapter  17  of  the  copper 
option,  holders  of  Comex  copper  futures 
options  will  have  the  right  to  buy  (for 
calls)  or  sell  (for  puts)  one  Grade  1 
copper  futures  contract,  rather  than  one 
Grade  2  copper  futures  contract,  at  a 
specified  price  by  a  certain  expiration 
date.  No  other  terms  or  conditions  of  the 
Comex's  copper  option  are  affected  by 
this  proposal.  The  proposed 
amendments  would  apply  only  to  newly 
listed  option  contracts.  Existing  option 
contracts  would  not  be  affected. 

The  Comex  has  indicated  that  on  July 
29, 1988,  when  the  Grade  1  copper  future 
is  first  listed  for  trading,  the  March  and 
May  1989  Grade  1  copper  options  will  be 
listed.  The  Grade  2  copper  option  will  be 
gradually  phased  out  beginning  July  29, 
1988,  by  not  listing  any  additional 
months  after  that  date  and  by  delisting 
any  existing  Grade  2  option  months  for 
wliich  open  interest  becomes  zero  on  or 
after  that  date.  On  that  date,  the  existing 
Grade  2  option  months  would  be 
September  and  December  1988  and 
March  and  May  1989.»  Thus,  both  Grade 
1  and  Grade  2  copper  options  will  be 
listed  for  March  and  May  1989. 

The  Division  requests  conunent  on  the 
acceptability  of  the  Comex's  proposal  to 
change  the  futures  contract  underlying 
the  copper  option  and  the  plan  of 
implementation. 

Copies  of  the  proposed  amendments 
will  be  available  for  inspection  at  the 
Office  of  the  Secretariat.  Commodity 


*  Delivery  months  for  copper  futures  are  the 
current  calendar  montli.  the  following  two  calendar 
months  and  every  (anuary.  March.  May,  )uly. 
September,  and  Decmhw  for  a  23-month  period 
from  the  current  calendar  month. 

*  Pursuant  to  existing  Comex  rules,  trading  in 
copper  futures  options  is  conducted  in  the  nearest 
four  of  the  following  copper  futures  delivery 
months— March.  May.  July,  September,  and 
December. 


Futures  Trading  Commission,  2033  K 
Street  NW.,  Washington,  DC  20581. 
Copies  of  the  amended  terms  and 
conditions  can  be  obtained  through  the 
Office  of  Secretariat  by  mail  at  the 
above  address  or  by  phone  at  (202)  254- 
6314. 

The  materials  submitted  by  the 
Exchange  in  support  of  the  proposed 
amendments  may  be  available  upon 
request  pursuant  to  the  Freedom  of 
Information  Act  (U.S.C.  552)  and  the 
Commission's  regulations  thereunder  (17 
CFR  Part  145  (1987)).  Requests  for  copies 
of  such  materials  should  be  made  to  the 
'FOI,  Privacy  and  Sunshine  Acts 
lllompUance  Staff  of  the  Office  of  the 
Secretariat  at  the  Commission's 
headquarters  in  accordance  with  17  CFR 
145.7  and  145.8. 

Any  person  interested  in  submitting 
written  data,  view  or  argiunents  on  the 
proposed  amendments  should  send  such 
comments  to  Jean  A.  Webb,  Secretary, 
Commodity  Futures  Trading 
Commission,  2033  K  Street  NW.. 
Washington,  Dp,  by  the  specified  date. 

Issued  in  Washington,  DC,  on  May  23, 1988. 
Paula  A.  Toaini, 

Director,  Division  of  Economic  Analysis. 
[FR  Doc.  88-11912  Filed  5-25-88;  8:45  amJ     ' 
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Citrus  Associates  of  the  New  York 
Cotton  Exchange;  Proposed 
Amendments  Relating  to  Tariffs  for 
the  Handling  and  Storage  of  Frozen 
Concentrated  Orange  Juice 
Deliverable  on  the  Frozen 
Concentrated  Orange  Juice  Futures 
Contract 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Notice  of  proposed  contract 

market  rule  change. 

SUMMARY:  The  Citinis  Associates  of  the 
New  York  Cotton  Exchange  ("CANYCE" 
or  "Exchange")  has  submitted  a 
proposed  amendment  to  the  frozen 
concentrated  orange  juice  ("FCOJ") 
futures  contract  establishing  a  50-cent- 
per-hundredweight  maximum  fee  on 
tariffs  that  Exchange-licensed  facility 
operators  may  charge  for  storing  or 
handling  FCOJ  for  delivery  on  the  FCOJ 
futures  contract.  In  accordance  with 
section  5a(l^)  of  the  Commodity 
Exchange  Act  and  acting  pursuant  to  the 
authority  delegated  by  Commission     ■ 
Regulation  140.96,  the  Director  of  the 
Division  of  Economic  Analysis 
("Division")  of  the  Commodity  Futures 
Trading  Commission  ("Commission") 
has  determined,  on  behalf  of  the 
Commission,  that  this  proposal  is  of 
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major  significance.  On  behalf  of  the 
Commission,  the  Division  is  requesting 
comment  on  this  proposal. 
DATE  Comments  must  be  received  on  or 
before  June  27, 1988. 
ADDRESS:  Interested  persons  should 
submit  their  views  and  comments  to 
Jean  A.  Webb,  Secretary,  Commodity 
Futures  Trading  Commission,  2033  K 
Street,  NW.,  Washington.  DC  20581. 
Reference  should  be  made  to  the 
proposed  amendment  to  the  CANYCE 
FCOJ  futures  contract. 
FOR  FURTHER  INFORMATION  CONTACT: 
Fred  Linse,  Division  of  Economic 
Analysis,  Commodity  Futures  Trading 
Commission,  2033  K  Street,  NW. 
Washington,  DC  20581  (202)  254-7303. 
SUPPLEMENTARY  INFORMATION:  The 
proposed  amendment  to  the  FCOJ 
futures  contract  would  provide  that 
tariffs  charged  by  Exchange-licensed 
facility  operators  for  the  storage  or 
handling  of  FCO]  for  futures  contract 
deliveries  may  not  exceed  $.50  (50  cents) 
per  hundredweight.  This  maximum  fee 
of  50  cents  perhundredweight  would 
apply  separately  to  each  of  the  tariffs 
charged  for  handling  in,  handling  out,  or 
storage  for  one  month.  The  current  terms 
of  the  FCOJ  futures  contract  provide 
that  tariffs  charged  by  Exchange- 
licensed  facihty  operators  must  be 
satisfactory  to  the  Exchange,  though 
those  terms  do  not  currently  specify 
what  the  Exchange  deems  to  be 
satisfactory  tariffs. 

According  to  the  Exchange,  Rule  31(e) 
has  been  amended  to  include  the  policy 
decision  of  the  CANYCE  that  a  tariff  for 
storage  or  handling  in  excess  of  50  cents 
per  hundredweight  could  not  be  deemed 
satisfactory.  The  Exchange  believes  that 
the  proposed  50-cent-per-hundredweight 
maximum  fee  for  handling  or  storage 
tariffs  reflects  current  cash  market 
practices,  including  the  practices  of 
facilities  licensed  for  futures  deliveries. 
The  CANYCE  also  indicated  that,  with 
respect  to  individual  requests  for  tariff 
increases,  its  current  rules  will  continue 
to  permit  the  Board  of  Directors  of  the 
Exchange  to  declare  any  such  tariff 
increase  request  unsatisfactory  [ 

independently  of  this  proposed  I 

maximum  fee.  The  Exchange  indicates 
that  the  proposed  amendment  will  be 
made  effective  immettiately  following 
receipt  of  notice  of  Commission 
approval  for  application  to  existing  and 
new  applications  for  tariff  chanrges 
received  by  the  Exchange. 

Copies  of  the  proposed  amendment 
will  be  available  for  inspection  at  the 
Office  of  the  Secretariat,  Commodity 
Futures  Trading  Commission.  2033  K 
Street.  NW.,  Washington.  DC  20S81. 
Copies  of  the  amended  terms  and 


conditiona  can  be  obtained  through  the 
OfHce  of  the  Secretariat  by  mail  at  the 
above  address  or  by  telephone  at  (202) 
254-6314. 

The  material  submitted  by  the 
Exchange  in  support  of  the  proposed 
amendment  may  be  available  upon 
request  pursuant  to  the  Freedom  of 
Information  Act  (5  U.S.C.  552]  and  the 
Commission's  regulations  thereimder  (17 
CFR  Part  145  (1987)).  Requests  for  copies 
of  such  materials  should  be  made  to  the 
FOI,  Privacy  and  Sunshine  Acts 
Compliance  Staff  of  the  Office  of  the 
Secretariat  at  the  Commission's 
headquarters  in  accordance  with  17  CFR 
145.7  and  145.8. 

Any  person  interested  in  submitting 
written  data,  views  or  arguments  on  the 
proposed  amendment  should  send  such 
comments  to  Jean  A.  Web,  Secretary, 
Commodity  Futures  Trading 
Commission.  2033  K  Street,  NW.. 
Washington.  DC.  by  the  specified  date. 

Issued  in  Washington,  DC  on  May  23, 1988. 
Paula  A.  Toaini, 

Director,  Division  of  Economic  Analysis. 
[PR  Doc.  88-11913  Filed  S-25-«i;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Military  Traffic  Management  Command 
Directorate  of  Personal  Property 
Through  Government  Bm  of  Lading 
Program  for  Household  Goods  and 
Unaccompanied  Baggage 

agency:  Military  Traffic  Management 
Command  (MTMC). 
ACnON:'  Invitation  to  comment  on 
procedural  change  to  weighing 
procedures  for  professional  books, 
papers  and  equipment  (PBP&E). 

summary:  Present  wording  in  DOD 
4500.34-R  requires  a  carrier  to  weigh 
PBP&E  separately  on  either  a  platform 
or  bathroom  scale.  When  these  types  of 
scales  are  not  available,  a  constructive 
weight  of  40  pounds  per  cubic  foot  may 
be  used.  Experience  with  PBP&E 
indicates  that  scales  are  seldom 
available,  and  if  they  are.  the  carrier 
sometimes  uses  an  arbitrary  Uft  weight 
(what  he  thinks  it  weighs  firom  lifting  the 
box).  Also,  bathroom  scales  are  nei^er 
practical  nor  calibrated  to  provide  a 
reliable  weight  To  simplify  weighing 
procedures  and  to  eliminate  a  potential 
adverse  impact  on  a  member's 
entitlement,  i.e..  not  recording  actual 
weight  of  PBP&E.  the  Military  Services 
concur  that  constractuve  weights  should 
be  used  to  detemiine  the  wei^t  of  all 
PBP&E. 


All  applicable  paragraphs  in  the 
Personal  Property  Traffic  Management 
Regulation  (PPTMR),  including 
Appendix  A.  Tender  of  Service,  would 
be  changed  to  read  as  follows: 

A  constructive  weight  of  40  pounds 
per  cubic  foot  will  be  used  to  determine 
the  weight  of  all  PBP&E.  The  cubic  feet 
of  each  box  and/or  item  will  be 
annotated  on  the  inventory.  Carriers 
will  multiply  the  cubic  feet  by  40  pounds 
and  annotate  the  weight  oh  the  PPGBL 
This  weight  will  not  be  subtracted  from 
the  total  shipment  net  weight. 
date:  Submit  written  comments  by  June 
30, 1988,  to:  HQ  Military  Traffic 
Management  Command,  5611  Columbia 
Pike.  ATTN:  MT-PPQ-O.  Falls  Church. 
VA  22041-5050. 

FOR  FURTHER  INFORMATION  CONTACT: 
HQ  Military  Traffic  Management 
Command.  ATTN:  MT-PP^J-O  (Barbara 
Yarbrough).  5611  Columbia  Pike.  Falls 
Church.  VA  22041-5050.  telephone  (703) 
756-1654. 

Kenostfa  L.  Danton. 

Alternate  Liaison  Officer  With  the  Federal 
Register. 

[PR  Doc  88-11802  Filed  5-2S-88;  8:45  am] 
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MIKtary  Traffic  Management  of  Trip- 
Leased  Equipment 

agency:  Military  Traffic  Management 

Command  (MTMC).  Department  of  the 

Army. 

action:  Notice  of  final  ruling  on  the  use 

of  trip-leased  equipment  wi^  or  without 

drivers  to  transport  DOD  freight. 

summary:  DOD  prohibits  carriers  from 
trip  leasing  equipment  with  or  without 
drivers  to  transport  DOD  freight  except 
upon  prior  approval  from  the  Military 
Traffic  Management  Command 
(MTMC).  Leases  of  less  than  30  days  are 
considered  trip  leases. 

It  is  essential  that  DOD  have  control 
over  aQ  shipments  and.  dierefore.  will 
no  longer  tender  shipments  to  carriers 
on  trip  leases  without  specific 
authorization  by  MTMC.  The  vehicles 
used  must  be  owned  or  leased  under  a 
vaUd  agreement  by  the  company 
transporting  the  shipment,  and  the 
vehicle  drivers  must  be  full-time 
employees  or  under  the  direct  control 
and  responsibility  of  that  company. 
Current  DOD  policy  prohibits  bip 
leasing  for  shipments  requiring  ■ 
Transportation  Protective  Service. 

Service  is  the  primary  concern  when 
shipping  Government  freight  The 
Frdght  Carrier  Performance  Program 
was  eetabiiefaed  by  MTMC  to  ensure  a 
satisfrictory  level  of  service  is  provided 


by  carriers  transporting  DOD  freight 
Since  the  Interstate  Commerce 
Commission  has  allowed  for  the 
expanded  use  of  trip  leasing,  the 
majority  of  serious  service  complaints 
concered  trip-leased  loads.  Among  the 
major  concerns  are  the  loss  of  control  by 
the  authorized  carrier,  the  susceptibility 
for  payment  disputes  between  the  lessor 
and  the  lessee  leading  to  delay  or  loss  of 
DOD  freight  and  the  carrier's  lack  of 
adequate  screening  of  trip-leased  , 
drivers. 

date:  Effective  1  October  1988.  only 
carriers  approved  by  MTMC  will  be 
able  to  trip  lease  equipment  to  transport 
DOD  freight 

ADDRESS:  Requests  for  trip-lease 
approval  should  be  addressed  to: 
Headquarters.  MiUtaiy  Traffic 
Management  Command.  ATTN:  MT- 
INFF.  5611  Columbia  Pike.  Falls  Church. 
VA  22041-6050. 
FOR  FURTHER  INFORMATION  CONTACT 

Ms.  Patricia  Sours  or  Ms.  Patricia 
McCormick,  HQMTMC.  5611  Columbia 
Pike,  Falls  Church.  Virginia  22041-5050. 
(703)  756-1565/1887. 
SUPPLeMENTARV  INFORMATION:  All 
carriers  desiring  to  trip  lease  equipment 
to  transport  DOD  freight  must  be 
approved  by  MTMC  and  have  a  signed 
agreement  on  file  with  MTMC 
authorizing  the  carrier  to  trip  lease. 
Requests  for  approval  to  trip  lease 
should  be  sent  to  Commander,  Military 
Traffic  Management  Command.  5611 
Columbia  Pike,  Falls  Church.  Virginia 
22041-5050.  ATTN:  MT-INFF.  In  order  to 
be  con8id««d  for  approval,  carriers 
must  provide  proof  of  their  common- 
carrier  authority  and  provide  a  copy  of 
their  standard  lease  agreement  to 
HQMTMC.  In  addition,  carriers  must 
have  their  insurance  companies  forward 
HQMTMC  original  certfficate(s)  of 
insurance  for  public  liability  and  cargo 
insurance.  The  certificate  holder  block 
of  the  form  will  identify  HQMTMC, 
Directorate  of  Inland  Traffic  5611 
Columbia  Pike,  Falls  Church.  Virginia 
22041-5050.  ATTN:  MT-INFF.  to  be 
notified  30  days  in  advance  of  any 
change  or  cancellation.  In  addition  to 
the  minimimi  public  liability  insurance 
requirements  identified  in  49  CFR  387.9. 
MTMC's  current  cargo  insurance 
requirements  are  based  on  the  released 
value  rare  of  the  cargo.  Lease 
agreements  must  include  an  equipment 
inspection  checklist  to  be  completed  by 
the  company  transporting  the  shipment 
and  must  meet  the  requirements 
specified  in  40  CFR  1067.  such  as: 

(a)  Lease  shall  be  written. 

(b)  Lease  shall  be  signed  by  the 
authorized  carrier  and  the  owner  of  the 
equipment 


(c)  Lease  shall  specify  the  time  and 
date  or  the  circumstances  on  which  the 
lease  begins  and  ends. 

(d)  Lease  shall  provide  that  the 
authorized  carrier  has  exclusive 
possession,  control  and  use  of 
equipment  and  shall  assume  complete 
responsibility  for  the  operation  of  the 
equipment. 

(e)  Lease  or  the  addendum  attached  to 
the  lease  will  specify  the  amount  paid 
by  the  authorized  carrier  for  equipment 
and  the  driver's  sservices. 

(f)  Lease  shall  specify  which  party 
will  remove  identification  devices  from 
the  equipment. 

(g)  Lease  shall  specify  that  payment  to 
the  lessor  shall  be  made  within  15  days 
after  submission  of  the  necessary 
delivery  documents  and  other 
paperwork  concerning  a  trip  in  the 
service  of  the  authorized  carrier. 

(h)  Lease  shall  specify  the  legal 
obligation  of  the  authorized  carrier  to 
maintain  insurance  coverage  for  the 
protection  of  the  public. 

(i)  During  the  terms  of  the  lease,  the 
carrier  shall  identify  the  equipment  in 
accordance  with  49  CFR  1058. 

An  original  and  two  copies  of  each 
lease  shall  be  signed  by  the  parties.  The 
authorized  carrier  shall  keep  the  original 
and  shall  place  a  copy  of  the  lease  on 
the  equipment  during  the  period  of  the 
lease.  The  lease  carried  on  the 
equipment  must  have  original  signatures 
of  both  the  lessor  and  the  lessee. 
Facsimile  copies  of  the  lease  are 
unacceptable. 

Carriers  failing  to  have  trip-lease 
approval  from  MTMC  and/or  failing  to 
execute  proper  leases  in  accordance 
witii  49  CFR  1057  will  be  considered  as 
providing  improper  or  inadequate 
equipment  and  may  be  nonused  or 
disqualified  by  MTMC  or  the  shipping 
activity.  Also,  the  shipping  activity 
reports  may  be  considered  in  evaluating 
overall  performance  by  a  general  freight 
board  either  at  the  area  command  level 
or  headquarters  level  which  could  result 
in  a  ma)dmum  S-years  nationwide 
disqualification. 

Agreement  Between  the  Military  Traffic 
Management  Command  and  Motor 
ConnnoQ  Caniers  For  Approval  To  Trip 
Lease  Equipment  To  Tranqract 
Department  of  Defense  Freight 

1.  The  undersigned,  who  is  duly 
authorized  and  empowered  to  act  on 

behalf  of ,  hereinafter  called  the 

carrier,  as  a  prerequisite  for  approval  to 
trip  lease  equipment  with  or  without 
drivers  to  transport  freight  for  the 
account  of  die  Department  of  Defense 
(DOD),  agrees  to  comply  with  all 
conditions  and  requirements  as  set  forth 
in  this  Agreement 


2.  All  lease  agreements  between  the 
carrier  and  the  owner  of  the  equipment 
shall  comply  with  requirements 
specified  in  49  CFR  1057  and  shall  also 
include  an  equipment  inspection 
checklist  All  equipment  will  be 
inspected  by  the  carrier  prior  to 
executing  the  lease.  Copies  of  leases 
maintained  on  the  equipment  shall  not 
be  facsimiled  and  shall  have  original 
signatures  of  both  parties. 

3.  Carrier  will  ensure  their  lease 
agreements  are  uniform  and  a  copy  of 
thier  lease  format  and  any  subsequent 
revisions  are  on  file  with  the  MiUtary 
Traffic  Management  Command  (MTMC). 

4.  Carrier  will  ensure  thier  insurance 
companies  file  with  MTMC  an  original 
certiffcate  of  insurance  for  public 
liability  and  cargo  insurance.  The 
certificate  holder  block  of  the  form  will 
identify  HQMTMC,  Directorate  of 
Inland  Traffic.  5611  Columbia  Pike.  Falls 
Church.  Virginia  22041-5050.  ATTN: 
MT-INFF  to  be  notified  30  days  in 
advance  of  any  change  or  cancellation 
to  the  policy.  Carrier  will  maintain  at 
least  the  minimum  public  liability 
insurance  required  by  49  CFR  387.9  and 
the  minimum  cargo  insurance  required 
by  MTMC. 

5.  Carrier  will  not  trip  lease  equipment 
to  transport  any  shipments  requiring 
fransportation  protective  services. 
Master  leases  between  commonly 
owned  companies  are  considered  trip 
leases  for  shipments  which  require  a 
transportation  protective  service. 

6.  Failure  to  comply  with  this 
agreement  may  result  in  revocation  of 
the  carrier's  approval  to  trip  lease 
equipment  to  transport  DOD  freight 
and/or  carrier  performance  actions  as 
specified  in  Chapter  42  of  the  Defense 
Traffic  Management  Regulation  and 
MTMC  Regulation  No.  15-1, 
Transportation  and  Travel  Procedure  for 
Disqualifying  and  Racing  Carriers  in 
Nonuse. 


Signature  of  Carrier  Official 


TiUe 


Date 


SCAC 


Name  of  Carrier 


Carrier  Addreaa 


Operating  Authority  Number 


Signature  of  MTMC  OfBdal 
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TMs 


Date 

Kenneth  L  Dentoa, 

Alternate  Liaison  Officer  With  the  Federal 
Register. 

[FR  Doc.  88-11801  Piled  5-25-88;  8:45  am] 

HLLMQCOOC  S71<M»-II 


Corps  of  Engineers,  DefMrtment  of 
ttie  Amy 


Intent  To  Prepare  a  Joint 
Environmental  Impact'Statement 
(EIS)/Environmental  Impact  Report 
(EIR);  for  the  Propoaed  Batiqunos 
Lagoon  Enliancement  Protect;  San 
Diego  County,  CA 

agency:  U.S.  Anny  Corps  of  Engineers, 
Los  Angeles  District,  and  City  of 
Carlsbad:  DOD. 

ACnON:  Notice  of  Intent  to  prepare  a 
joint  Environmental  Impact  Statement 
(EIS)/Environmental  Impact  Report 
(EIR)- 

summary:  a  joint  Environmental  Impact 
Statement/Environmental  Impact  Report 
will  be  prepared  to  evaluate  alternatives 
to  the  proposed  Batiquitos  Lagoon 
Enhancement  Project. 

1.  Alternatives.  The  proposed  project 
consists  of  deepening  Batiquitos  Lagoon 
and  the  removal  of  sediment  at  the 
mouth  of  the  lagoon  to  enhance  natural 
tidal  flow  to  the  lagoon.  Construction  of 
lest  tern  nesting  sites,  including  fences 
would  also  be  implemented  in  the 
project.  The  project  would  also  provide 
recreational  benefits  upon  completion  of 
walkways  within  the  lagoon  boundary. 
Alternatives  would  be  limited  to:  (1)  No 
project:  (2]  other  alternatives  which 
would  provide  a  fully  tidal  system  with 
varying  acreage  of  restoration  and 
dredging  to  create  subtidal,  intertidaL 
salt  marsh  and  freshwater  marsh 
habitat;  and  (3)  restoration  of  the  lagoon 
to  an  intermittent  tidal  condition.  In 
addition  there  are  several  alternative 
components  being  examined  for  each 
project  alternative  including  beach 
disposal  in  combination  with  various 
other  plaimed  disposal  sites,  sediment 
basins  and  different  construction 
techniques. 

2.  Scoping  Process.  A  scoping  meeting 
will  be  held  to  obtain  community  input 
to  assure  that  all  concerns  are  identified 
and  addressed  in  the  EIS/EIR.  A 
separate  public  scoping  notice  will  be 
sent  to  the  public  to  identify  time  and 
location  of  the  meeting  and  to  solicit 
public  comment.  An  additional  pubUc 
meeting  will  be  held  during  the  revie;w 
period  of  the  draft  Environmental 


Impact  Statement/Environmental 
Impact  Report.  The  specific  date,  time, 
and  location  of  that  meeting  will  be 
published  in  local  newspapers. 

3.  Potentially  Significant  Issues. 
Potentially  signiHcant  issues  identified 
to  date  include  impacts  to  water  quality, 
biological  resources,  endangered 
species,  and  esthetics. 

4.  Availability  of  Joint  EIS/EIR.  The 
Draft  Environmental  Impact  Statement/ 
Environmental  Impact  Report  is 
expected  to  be  available  to  the  public  in 
December  1988. 

5.  Comments.  Comments  and 
Questions  regarding  the  project  may  be 
addressed  to:  U.S.  Army  Corps  of 
Engineers,  Los  Angeles  District,  Attn: 
Usa  Kiebel,  CESPL-PD-RP,  P.O.  Box 
2711.  Los  Angeles,  CA  90063-2325,  (213) 
894-0237. 

Dated:  May  18, 198a 
Tadahilio  Ono, 

Colonel,  Corps  of  Engineers,  District 

Engineer. 

[FR  Doc.  88-11928  Filed  5-25-68;  8:45  am] 

SNJJNQ  COOC  3710-KF-«i 


Defense  Logistics  Agency 

Announcement  of  Direct  Conversion 
to  Contract  Performance  of 
Commercial  Activities  Function 

agency:  Defense  Logistics  Agency 
(DLA). 

action:  Notification  of  Intent  to  Effect 
Direct  Conversion  to  Contract 
Performance  of  DLA  CA  Function. 

summary:  The  publication  of  decisions 
to  directly  convert  commercial  activities 
(CA)  to  contract  performance  is  required 
by  Supplement  to  OMB  Circular  No.  A- 
76  (Revised)  and  DoD  Instruction 
4100.33,  "Commercial  Activities  Program 
Procedures." 

Based  on  a  Simplified  Cost 
Comparison  conducted  20  January  1988, 
the  Defense  Logistics  Agency  will  issue 
a  solicitation  to  directly  convert  to 
contract  performance  the  box  assembly 
function  at  the  Defense  Depot  Richmond 
of  the  Defense  General  Supply  Center 
(DGSC),  Richmond,  Virginia.  The  box 
assembly  function  supports  the  small 
parcel  packing  operation  by  shaping  and 
taping  boxes  used  for  packing. 

FOR  FURTHER  INFORMATION  CONTACR 

Ms.  Deborah  Hodges,  DGSC^>E, 
Directorate  of  Contracting  and 
Production  (DGSC-PE),  Richmond. 
Virginia  23297-5000,  (804)  275-4076. 

Interested  commercial  concerns 
should  refer  to  announcements  in  the 
Commerce  Business  Daily  (CBD)  to  be 


made  as  part  of  the  contract  solicitation 

process. 

William  |.  Casaell, 

Comptroller,  Defense  Logistics  Agency. 

(FR  Doc.  88-11803  Filed  5-25-88;  8:45  am] 

BtLUNQCOOC  3(2IM>1-II 

Department  of  ttw  Navy 

Ctyef  of  Naval  Operations  Executive 
Panel  Advisory  Committee;  Closed 
Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  app.),  notice  is  hereby  given  that 
the  Chief  of  Naval  tDperations  (CNO) 
Executive  Panel  Advisory  Committee 
Strategic  Planning  and  Technology  Base 
Task  Force  will  meet  August  1-2, 1988 
from  9  a.m.  to  5  p.m.  each  day,  in  San 
Diego.  California.  All  sessions  will  be 
closed  to  the  public. 

The  purpose  of  this  meeting  is  to 
explore  the  relationship  between  Navy 
strategic  planning  process  and  the 
Technology  Base.  The  entire  agenda  for 
the  meeting  will  consist  of  discussion  of 
key  issues  regarding  the  integration  of 
technology  management  with  strategic 
planning  and  requirements  definition, 
and  related  intelligence.  These  matters 
constitute  classified  information  that  is 
specifically  authorized  by  Executive 
order  to  be  kept  secret  in  the  interest  of 
national  defense  and  is,  in  fact,  properly 
classified  pursuant  to  such  Executive 
order.  Accordingly,  the  Secretary  of  the 
Navy  has  determined  in  writing  that  the 
public  interest  requires  that  all  sessions 
of  the  meeting  be  closed  to  the  public 
because  they  will  be  concerned  with 
matters  listed  in  section  552b(c)(l)  of 
Title  5,  United  States  Code. 

For  further  information  concerning 
this  meeting,  contact  Faye  Buckman, 
Secretary  to  the  CNO  Executive  Panel 
Advisory  Committee,  4401  Ford  Avenue 
601,  Alexandria,  Virginia  22302-0268. 
Phone  (703)  756-1205. 

Date:  May  19, 1988. 
W.R.  BaUngton,  |r.. 
Commander.  J  A  GC.  US.  Navy  Federal 
Register  Liaison  Officer. 
[FR  Doc.  8&-11772  Filed  S-25-«8;  8:45  am] 
I  COOC  M10-At-M 


Ctiief  of  Naval  Operationa  Executive 
Panel  Advisory  Comntittee;  Cloeed 
Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  app.),  notice  is  hereby  given  that 
the  Chief  of  Naval  Operations  (CNO) 
Executive  Panel  Advisory  Committee 


Radio-Electronic  Battle  Management 
Task  Force  will  meet  June  14-15, 1988 
from  9  a.m.  to  5  p.m.  each  day,  at  4401 
Ford  Avenue,  Alexandria,  Virginia.  All 
sessions  will  be  closed  to  the  public. 

The  purpose  of  this  meeting  is  to 
discuss  the  development  of  a  Battle 
Management  System  that  can  survive 
the  Soviet  challenge,  and  provide  die 
minimal  information  advantage 
necessary  to  prevail  in  extended  combat 
environments.  These  matters  constitute 
classified  information  that  is  specifically 
authorized  by  Executive  order  to  be  kept 
secret  in  the  interest  of  national  defense 
and  is,  in  fact,  properly  classified 
pursuant  to  such  Executive  order. 
Accordingly,  the  Secretary  of  the  Navy 
has  determined  in  writing  that  the  public 
interest  requires  that  all  sessions  of  the 
meeting  be  closed  to  the  public  because 
they  will  be  concerned  with  matters 
listed  in  section  552b(c)(l]  of  Tide  5, 
United  Stales  Code. 

For  further  information  concerning 
this  meeting,  contact  Faye  Buckman, 
Secretary  to  the  CNO  Executive  Panel 
Advisory  Committee,  4401  Ford  Avenue 
601,  Alexandria,  Virginia  22302-0288. 
Phone  (703)  756-1205. 

Date:  May  19, 1968. 

W  Jl.  Baltiogton,  Jr.. 

Commander,  JAGC,  US.  Navy  Federal 
Register  Liaison  Officer. 

[FR  Doc.  88-11773  Filed  5-25-88;  8:45  am] 

SajJNO  CODE  SttO-AE-M 


Ctiief  of  Naval  Operations  Executive 
Panel  Advisory  Committee;  Closed 
Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  app.),  notice  is  hereby  given  that 
the  Chief  of  Naval  Operations  (CNO) 
Executive  Panel  Advisory  Committee 
Lower  Level  Conflict  Task  Force  will 
meet  July  26-27. 1988  from  9  a.m.  to  5 
p.m.  each  day.  in  Norfolk,  Virginia.  All 
sessions  will  be  closed  to  the  public. 

The  purpose  of  this  meeting  is  to  the 
employment  of  Naval  forces  in  armed 
conflict  with  third  world  adversaries 
and  related  intelligence.  These  matters 
constitute  classified  information  that  is 
specifically  authorized  by  Executive 
order  to  be  kept  secret  in  the  interest  of 
national  defense  and  is,  in  fact,  properly 
classified  pursuant  to  such  Executive 
order.  Accordingly,  the  Secretary  of  the 
Navy  has  determined  in  writing  that  the 
public  interest  requires  that  all  sessions 
of  the  meeting  be  closed  to  the  public 
because  they  will  be  concerned  with 
matters  listed  in  section  552b(c](l)  of 
Title  5,  United  States  Code. 

For  further  information  concerning 
this  meetfaig,  contact  Faye  Backman, 


Secretary  to  the  CNO  Executive  Panel 
Advisory  Committee,  4401  Ford  Avenue 
601,  Alexandria,  Virginia  22302-0268. 
Phone  (703)  756-1205. 

Date:  May  19. 1988. 
WJt.  BaUngton.  Jr.. 

Commander,  JAGC,  U.S.  Navy  Federal 
Register  Liaison  Officer 

[FR  Doc.  88-11774  Filed  5-25-«8;  8:45  am] 

BILUNa  COOK  M1«-AEHi 


ctiief  of  Naval  Operations  Executive 
Panel  Advisory  Committee;  Closed 


Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  app.),  notice  is  hereby  given  that 
the  Chief  of  Naval  Operations  (CNO) 
Executive  Panel  Advisory  Committee 
Latin  America  Task  Force  will  meet 
June  20-21, 1968  from  9  ajn.  to  5  p  ju. 
each  day,  at  4401  Ford  Avenue, 
Alexandria,  Virginia.  All  sessions  will 
be  closed  to  the  public. 

The  purpose  of  this  meeting  is  to  gain 
a  broad  overview  and  insight  on  Latin 
America  related  to  U.S.  security  and 
naval  interests.  These  matters  constitute 
classified  information  that  is  specifically 
authorized  by  Executive  order  to  be  kept 
secret  in  the  interest  of  national  defense 
and  is,  in  fact,  properly  classified 
pursuant  to  such  Executive  order. 
Accordingly,  the  Secretary  of  the  Navy 
has  determined  in  writing  that  the  public 
interest  requires  that  all  sessions  of  the 
meeting  be  closed  to  the  public  because 
they  will  be  concerned  with  matters 
listed  in  section  552b(c)(l)  of  Title  5. 
United  States  Code. 

For  further  information  concerning 
this  meeting,  contact  Faye  Buckman. 
Secretary  to  the  CNO  Executive  Panel 
Advisory  Committee,  4401  Ford  Avenue 
601,  Alexandria,  Virginia  22302-0268. 
Phone  (703)  756-1205. 

Dated:  May  19. 1968. 
W.R.  Babb^Um,  ft^ 

Commander,  JAGC,  U.S.  Navy  Federal 
Register  Liaison  Officer. 
[FR  Doc.  88-11775  Filed  5-25-S8;  8:45  am] 
muLMta  COOC  mio-«e-« 


Naval  Reeearch  Advisory  Committee; 
Cloaed  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C  App.),  notice  is  hereby  given  that 
the  Naval  Research  Advisory 
Committee  Panel  on  Importance  of 
Environmental  Data  will  meet  on  June 
14-15. 1988.  The  meeting  will  be  held  at 
the  Center  for  Naval  Analyses,  4401 
Ford  Avenue.  Alexandria,  VA.  The 
meeting  will  commence  at  8:30  a.m.  and 


terminate  at  4:00  p.m.  on  June  14  and  15, 
1988.  All  sessions  of  the  meeting  will  be 
closed  to  the  public 

The  purpose  of  the  meeting  is  to 
provide  briefings  for  the  panel  members 
on  the  significance  of  quantitative 
knowledge  of  environmental  parameters 
to  naval  weapons  and  warfare.  The 
agenda  will  include  technical  briefings 
and  discussions  addressing  the 
environment  in  the  weapons  evaluation 
process,  submarine  operations,  tactical 
use  of  the  environment,  environmental 
requirements  for  the  battle  force 
information  management  system, 
limitations  in  assessing  warfighting 
utihty  of  environment  and  determining 
the  effect  of  environmental  elements  on 
naval  weapon  systems.  These  briefings 
and  discussions  will  contain  classified 
information  that  is  specifically 
authorized  under  criteria  established  by 
Executive  Order  to  be  kept  secret  in  the 
interest  of  national  defense  and  is  in 
fact  properly  classified  purstiant  to  such 
Executive  Order.  The  classified  and 
nonclassified  matters  to  be  discussed 
are  so  inextricably  intertwined  as  to 
preclude  opening  any  portion  of  the 
meeting.  Accordingly,  the  Secretary  of 
the  Navy  has  determined  in  writing  that 
the  public  interest  requires  that  all 
sessions  of  the  meeting  be  closed  to  the 
public  because  they  will  be  concerned 
with  matters  listed  in  section  552b(c)(l] 
of  Title  5,  United  States  Code. 

For  further  information  concerning 
this  meeting  contact:  Commander  LW. 
Snyder,  U.S.  Navy,  Office  of  Naval 
Research,  800  North  Quincy  Street, 
Arlington.  VA  22217-500a 

Date:  May  17. 1988. 
W.R.  Babington.  Jr.. 
Commander,  JAGC,  U.S.  Navy  Federal 
Register  Liaison  Officer. 
[FR  Doc.  8a-1177e  Filed  5-2S-«8;  8:45  am] 

BILUNO  COOC  3S10-AC-H 


Naval  Researcti  Advisory  Committee; 
Closed  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  App.),  notice  is  hereby  given  that 
the  Naval  Research  Advisory 
Committee  Panel  on  Automation  of  Ship 
Systems  and  Equipment  will  meet  on 
June  16-17, 1988.  The  meeting  will  be 
held  at  the  Office  of  the  Chief  of  Naval 
Research,  800  N.  Quincy  Street 
Arlington,  VA.  The  meeting  will 
commence  at  9:00  a.m.  and  terminate  at 
5:00  p.m.  on  June  16  and  17, 198&  All 
sessions  of  the  meeting  will  be  closed  to 
the  public. 

The  purpose  of  the  meeting  is  to 
provide  briefings  for  the  panel  members 
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of  shipboard  automation  and  manpower 
requirements  for  future  surface 
combatants.  The  agenda  will  include 
technical  briefings  and  discussions 
addressing  the  Department  of  the  Navy's 
perspective  on  automation  of  ship 
systems  and  equipment.  These  briefings 
and  discussions  will  contain  classified 
information  that  is  specifically 
authorized  under  criteria  established  by 
Executive  Order  to  be  kept  secret  in  the 
interest  of  national  defense  and  is  in 
fact  properly  classified  pursueint  to  such 
Executive  Order.  The  classified  and 
nonclassified  matters  to  be  discussed 
are  so  inextricably  intertwined  as  to 
preclude  opening  any  portion  of  the 
meeting.  Accordingly,  the  Secretary  of 
the  Navy  has  determined  in  writing  that 
the  public  interest  requires  that  all 
sessions  of  the  meeting  be  closed  to  the 
public  because  they  will  be  concerned 
with  matters  listed  in  section  552b(c)(l) 
of  Title  5.  United  States  Code. 

For  further  information  concerning 
this  meeting  contact:  Commander  L  W. 
Snyder,  U.S.  Navy,  Office  of  Naval 
Research,  800  North  Quincy  Street, 
Arlington,  VA  22217-5000. 


Date:  May  17. 1988. 
W.R.  Babii^toa,  |r.. 

Commander,  JAGC.  U.S.  Navy  Federal 

Register  Liaison  Officer. 

[FR  Doc.  68-11777  Filed  5-25-68;  8:45  am] 

BnjJNQ  COOC  MIO-AE-M 


DEPARTMENT  OF  ENERGY 
Economic  Regulatory  Administration 

[Dockat  No.  ERA  C«E  89-11;  Cartiflcatlon 
Notic«-ie] 

FHing  of  Certification  of  Compliance; 
Coal  Capability  of  New  Electric 
Powerptants  Pursuant  to  Provisions  of 
the  Powerpiant  and  Industrial  Fuel  Use 
Act,  as  Amended 

agency:  Economic  Regulatory 
Administration,  DOE. 
action:  Notice  of  filing. 

summary:  Title  II  of  the  Powerpiant  and 
Industrial  Fuel  Use  Act  of  1978,  as 
amended  ("FUA"  or  "the  Act")  (42 
U.S.C.  8301  et  Beq.)  provides  that  no  new 
electric  powerpiant  may  be  constructed 
or  operated  as  a  base  load  powerpiant 


without  the  capability  to  use  coal  or 
another  alternate  fuel  as  a  primary 
energy  source  (section  201(a)].  In  order 
to  meet  the  requirement  of  coal 
capability,  the  owner  or  operator  of  any 
new  electric  powerpiant  to  be  operated 
as  a  base  load  powerpiant  proposing  to 
use  natural  gas  or  petroleum  as  its 
primary  energy  source  may  certify, 
pursuant  to  section  201(d)  to  the 
Secretary  of  Energy  prior  to 
construction,  or  prior  to  operation  as  a 
base  load  powerpiant,  that  such 
powerpiant  has  capability  to  use  coal  or 
another  alternate  fuel.  Such  certification 
establishes  compliance  with  section 
201(a)  as  of  the  date  it  is  filed  with  the 
Secretary.  The  Secretary  is  required  to 
publish  in  the  Federal  Register  a  notice 
reciting  that  the  certification  has  been 
filed.  One  owner  and  operator  of  a 
proposed  new  electric  base  load 
powerpiant  has  filed  a  self  certification 
in  accordance  with  section  201(d). 
Further  information  is  provided  in  the 
SUPPLEMENTARY  INPORMATION  section 
below. 

SUPPLEMENTARY  INFORMATION:  The 

following  company  filed  a  self 

certification: 


roc6fvod 


TypefacMty 


capacity 


Location 


CNG  Energy  Coinpany,  Pittsburg,  PA. 


5~OW"'vO 


Cogetwration  Cotnt>ined  Cyde.. 


240 


Lal(e«»ood.  NJ. 


Amendments  to  FUA  on  May  22, 1087 
(Pub.  L 100-42)  altered  the  general 
prohibitions  to  include  only  new  electric 
baseload  powerplants  and  to  provide  for 
the  self  certification  procedure. 

Issued  in  Washington,  DC  on  May  18, 1988. 
Roiiflit  L.  Davias,  ' 

Director,  Office  of  Fuels  Programs,  Econmnic 

Regulatory  A  dministration. 

[FR  Doc.  88-11799  Filed  5-25-88: 8:45  am] 

BNJJNQ  CODE  (450-01-11 


Federal  Energy  Regulatory 
Commission 

[Docket  Na  GP8S-21-000] 

Texas  Utilities  Fuel  Co^  Petition  for 
Declaratory  Order 


May  23, 1988. 

Take  notice  that,  on  May  10, 1988, 
Texas  Utilities  Fuel  Company  (TUFCO) 
filed  a  petition  with  the  Commission 
seeking  an  order  declaring  that  certain 
proposed  transactions  will  not  render 
TUFCO  subject  to  the  Commission's 
Natural  Gas  Act  (NGA)  jurisdiction.j 
TUFCO  proposes  to  purchase  non-  ] 
jurisdictional  gas  produced  in  the  State 


of  Oklahoma  and  transport  that  gas  to 
Texas  by  an  interstate  pipeline  under 
section  311(a)(1)  of  the  Natural  Gas 
Policy  Act  (NGPA).  TUFCO  will  then 
sell  the  gas  to  an  affiliated  end-user  in 
Texas. 

TUFCO  states  that  it  is  an  intrastate 
natural  gas  pipeline  operating  solely 
within  the  State  of  Texas  and  a  wholly- 
owned  subsidiary  of  Texas  Utilities 
Company,  an  investor-owned  holding 
company  for  an  electric  utility  system 
(TU  System).  The  TU  System  provides 
electric  service  to  approximately  one- 
third  of  the  population  of  the  State  of 
Texas  through  its  subsidiary,  Texas 
Utilities  Electric  Company  (TU  Electric). 
The  rates  and  services  of  ITJ  Electric  are 
regulated  by  the  Public  Utility 
Commission  of  Texas.  All  gas  purchased 
and  acquired  by  TUFCO  is  held  for  the 
benefit  of,  and  in  trust  for,  TU  Electric 
until  the  gas  is  delivered.  Gas  purchased 
by  TUFCO  is  delivered  into  its 
intrastate  pipeline  system  and  is 
transported  to  the  electric  generation 
stations  of  TU  Electric.  None  of 
TUFCO's  current  transactions  are 
subject  to  the  jurisdiction  of  the 
Commission  under  the  NGA.  According 
to  its  contracts  with  TU  Electric  and 


various  other  intrastate  pipelines, 
TUFCO  is  prohibited  from  taking  any 
action  which  would  be  subject  to  the 
Commission's  jurisdiction  under  the 
NGA. 

TUFCO  further  states  that  in  order  to 
obtain  access  to  additional  supplies  of 
gas  for  TU  Electric  and  to  ensure  the 
availability  of  gas  supplies  in  the  future, 
TUFCO  proposes,  for  the  first  time,  to 
purchase  natural  gas  produced  from 
outside  the  State  of  Texas.  Such 
purchases  would  be  "first  sales"  as 
defined  in  the  NGPA,  of  gas  which  was 
not  committed  or  dedicated  to  interstate 
commerce  as  of  the  day  before  the  date 
of  enactment  of  the  NGPA,  or  gas  for 
which  final  well  category 
determinations  have  been  received 
under  NGPA  sections  102(c),  103(c),  or 
107(c)(l-4).  Therefore,  the  sale  of  the  gas 
would  not  fall  within  the  Commission's 
jurisdiction  under  the  NGA  by  reason  of 
sections  e01(a)(l)  (A)  and  (B)  of  the 
NGPA. 

TUFCO  has  contracted  to  purchase 
supplies  of  a  gas  produced  in  Oklahoma 
from  Sunrise  Energy  Company  (Sunrise), 
a  natural  gas  marketing  company. 
Sunrise  would  purchase  such  gas  from 


various  producers  located  in  the  State  of 
Oklahoma.  Transportation  of  the  gas  is 
to  be  performed  by  an  interstate 
pipeline  from  a  point  in  Oklahoma  for 
delivery  into  TUFCO's  existing 
intrastate  pipleline  system  in  Texas 
pursuant  to  section  311(a)(l}  of  the 
NGPA.  In  some  instances  an  intrastate 
pipeline  in  Oklahoma  may  be  utilized  to 
transport  the  gas  from  the  wellhead  or 
gathering  lines  to  the  interstate  pipeline. 
Additionally,  an  intrastate  pipeline  may 
be  utilized  in  Texas  to  transport  the  gas 
fit)m  the  interstate  pipeline  to  the 
pipeline  facilities  of  TUFCO.  If  an 
intrastate  pipeline  transports  such  gas 
either  to  or  from  the  interstate  pipeline, 
the  intrastate  pipeline  will  do  so 
pursuant  to  section  311(a)(2)  of  the    • 
NGPA.  After  receipt  of  the  gas  into  its 
system.  TUFCO  would  transfer  legal 
title  to  and  deliver  the  gas  directly  to  TU 
Electric,  delivering  it  along  with  the  rest 
of  its  system  supply  for  use  in  TU 
Electric's  electric  generating  stations. 
TUFCO  does  not  propose,  nor  will  it  be 
required,  to  add  any  facilities  to  its 
system  in  order  to  implement  the 
arrangement  herein  described.  The 
transaction  with  Sunrise  is  subject  to 
the  receipt  by  TUFCO  of  a  final  order 
bom  the  Commission  granted  in 
accordance  with  this  petition  and  in  a 
form  acceptable  to  TUFCO. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  to  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington. 
DC  2M26,  in  accordance  with  Rule  214 
or  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214 
and  385.211  (1987))  within  15  days  of 
publication  of  this  notice  in  the  Federal 
Register.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  i 

LoisD-Cashell.  \ 

Acting  Secretary. 
(PR  Doc.  88-11910  Filed  5-25-88: 8:45  am] 

MUJNQ  COOC  trU-OI-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-33S6-4] 

Agency  Information  CoHectlon 
Activities  Under  OMB  Review 

aqincy:  Environmental  Protection 
Agency  (EPA). 
actwn:  Notice. 
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summary:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  is  available  to  the 
public  for  review  and  comment.  The  ICR 
describes  the  nature  of  the  information 
collection  and  its  expected  cost  and 
burden;  where  appropriate,  it  includes 
the  actual  data  collection  instrument. 

FOR  FURTHER  INFORMATION  CONTACT 

Carta  Levesque  at  EPA.  (202)  382-2740. 
SUPPLEMENTARY  INFORMATION: 

Office  of  Air  and  Radiation 

Title:  Survey  of  Indoor  Air  Quality 
Diagnostic  and  Mitigation  Firms.  (EPA 
ICR  #1448). 

Abstract-  Survey  of  companies  in  the 
private  sector  that  offer  services  related 
to  the  prevention,  diagnosis,  and 
mitigation  of  indoor  air  quality  (lAQ) 
problems  in  residences,  schools,  and 
commercial/public  buildings.  Survey 
results  will  be  used  to  evaluate  the 
private  sector's  ability  to  solve  lAQ 
problems;  the  results  will  also  be 
reported  to  Congress. 

Respondents:  Indoor  Air  Quality 
Diagnostic  and  Mitigation  Firms. 

Estimated  Burden:  3.000  hours. 

Frequency  of  Collection:  One  time 
only. 

Comments  on  the  ICR  should  be  sent 
to: 

Carta  Levesque.  U.S.  Environmental 
Protection  Agency,  Information  Policy 
Branch  (PM-223),  401 M  Street  SW.. 
Washington.  DC  20460 
and 

Nicolas  Garcia.  Office  of  Management 
and  Budget  Office  of  Information  and 
Regulatory  Affairs.  726  Jackson  Place 
NW..  Washington.  DC  20503, 
(Telephone  (202)  395-3084). 
Date:  May  13, 1988. 

Paul  Laptley, 

Acting  Director,  Information  and  Regulatory 

Systems  Division. 

[FR  Doc.  88-11834  Filed  5-25-88;  8:45  am] 

MLLINO  CODE  IMl)  BO  M 


IWH-FRL-33S5-9] 

ReaNotment  of  Funds  Under  Munidpai 
Wastewater  Treatment  Works 
Construction  Grants  Program 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice  of  reallotment  of  funds 
under  Municipal  Wastewater  Treatment 
Works  Construction  Grants  Program  (40 
CFR  Part  35,  Subpart  I). 


summary:  This  notice  announces  the 
distribution  of  unobligated  fiscal  year 
(FY)  1986  construction  grant  funds 
subject  to  reallotment  after  September 
.  30, 1987,  under  section  205  of  the  Clean 
Water  Act  33  U.S.C.  1285,  and  explains 
the  procedure  by  which  the  reallotment 
distribution  was  determined. 

The  construction  grants  program 
operates  under  authority  of  the  Clean 
Water  Act  (the  Act),  Pub.  L.  No.  92-500, 
as  amended.  Section  205(d)  of  the  Act 
requires  that  funds  allotted  to  a  State 
which  are  not  obligated  by  the  end  of 
the  second  year  of  their  availability 
*****  shall  be  immediately  reallotted 
by  the  Administrator  *  *  *".  This 
notice  advises  the  public  of  the 
reallotted  amounts  made  available  to 
the  eligible  States  and  of  $1,000,000 
made  available  to  the  National  Small 
Flows  Clearinghouse  as  required  under 
section  104(q)  of  the  Act  as  amended  bt 
Pub.  L  No.  100-4.  Funds  reallotted  to 
participating  States  are  added  to  their 
allotments  for  grants  for  the 
construction  of  muidcipal  wastewater 
treatment  facilities.  Under  section 
205(d),  these  funds  are  available  for 
obligation  until  September  30, 1989. 

date:  May  26, 1988. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Richard  McDermott  Program 
Management  Branch,  Municipal 
Construction  Division,  Office  of 
Municipal  Pollution  Control,  (202)  382- 
5830. 

SUPPLEMENTARY  INFORMATION:  Sums 

allotted  to  a  State  under  section  205  of 
the  Act  remain  available  for  obligation 
during  the  fiscal  year  in  which 
appropriated  and  the  following  12 
months  (40  CFR  35.2010(b)).  Funds  not 
obligated  at  the  end  of  this  period  of 
availability  are  reallotted  under  section 
205(d)  to  the  SUtes  which  fully 
obligated  their  allotments,  after  funds 
are  made  available  to  the  National 
Small  Flows  Clearinghouse  in 
accordance  with  the  requirements  of 
section  104(q)  of  the  Act,  as  amended  by 
Pub.  L  No.  100-4.  Section  104(q)  requires 
the  Administrator  to  make  available  to 
the  Small  Flows  Clearinghouse,  from 
funds  reserved  for  innovative  and 
alternative  projects  under  section  205(i). 
an  amount  equal  to  those  unobligated 
funds  or  $1,000,000,  whichever  is  less. 
Congress  appropriated  $600  million  in 
FY  1986  funding  for  the  construction 
grants  program.  Subsequent  to  a 
sequesfration  order  being  applied  to 
these  funds,  $574.2  million  was  allotted 
to  the  States  of  the  original  $600  million. 
In  Pub.  L  No.  99-349  Congress 
appropriated  an  additional  $1.2  billion  in 
FY  1986  construction  grants  funding.  At 
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the  close  of  the  availability  period  for 
the  FY  1986  allotment  (September  30, 
1987),  17  States  and  territories  had  not 
obligated  $4,600,043  of  the  $1,774.2 
million  available  in  FY  1986  allotments. 
The  $4,600,043  consists  of  $2,914,175  of 
funds  reserved  under  section  205(i)  for 
innovative  and  alternative  projects  and 
$1,685,868  of  funds  reserved  for  small 
communities  under  section  205(h). 

As  explained  below,  not  all  of  the 
unobligated  funds  remaining  after  the 
period  of  availability  are  subject  to{ 
reallotment  under  section  205(d]  as 
modified  by  section  104(q].  Due  to  the 
following  exception  the  total  amount 
reallotted  is  $4,596,273. 

Northern  Mariana  Islands:  Section 
3(b)(2)  of  Pub.  L  No.  95-348  provides 
that  any  funds  made  available  to  the 
Northern  Mariana  Islands  (NMI)  by  the 
Congress  after  March  24, 1976 
"  *  *  *  are  hereby  authorized  to    i 
remain  available  until  expended." 
Accordingly,  construction  grants  funds 
allotted  to  the  NMI  which  remain 
unobligated  at  the  close  of  the  period  of 
availability  prescribed  by  section  205(d] 
of  the  Act  are  not  subject  to  reallotment. 
Because  the  NMI  would  have  lost  $S,770 
to  reallotraent  without  this  statutory 
provision,  section  205(d)  prevents  the 
NMI  firom  receiving  any  hmds  reallotted 
from  other  states. 

Reallotment  Procedure  | 

To  distribute  the  $4,596,273  that  is 
subject  to  reallotment  in  accordance 
with  the  requirements  of  sections  205(d) 
and  104(q)  of  the  Act  the  following  , 
procedure  was  used:  { 

1.  The  sum  of  $1,000,000  was 
subtracted  from  the  total  subject  to 
reallotment.  This  amount  wiQ  be  made 
available  to  the  SmaD  Flows 
Clearinghouse  and  reduce  the  amount 
for  reallotment  to  the  participating  i 
States  to  $3396,273.  ' 

2.  The  State  allotment  shares  listed  in 
section  205(c)  of  the  Act  (as  amended  by 
Pub.  L  lOD-4)  were  modified  to  reflect 
funding  reductions  resulting  &om  the 
former  Trust  Territories  of  the  Pacific 
Islands'  new  status  as  freely  associated 
States  under  Pub.  L  No.  99-239,  as 
amended  by  Pub.  L.  Na  99-658.  Those 
shares  were  then  adjusted  to  reflect  the 
absence  of  States  which  did  not  fully 
obligate  their  funds  (40  CFR  35.2010(b)). 

3.  The  resulting  allotment  shares  were 
appKed  to  the  $3,596,273  to  arrive  at 
each  participating  State's  reallotment 
amoimt. 

4.  The  resulting  figures  (rounded  to  the 
nearest  $100,  except  for  New  York 
which  is  used  as  the  balancing  factor) 
are  Hsted  in  fte  table  which  follows  in 
the  column  titled  "^eaflotment."  The 
table  also  identifies  the  States  whidi  did 


not  fully  obligate  their  funds  and 
displays  these  amounts  in  the  column 
titled  "Subject  to  Reallotment." 

These  reallotted  funds  are  available 
for  obligation  until  September  30. 1989. 
After  that  date,  unobligated  balances 
will  be  reallotted  under  sectioa  205(d)  of 
the  Act  (40  CFR  35.2010).  Grants  from 
these  funds  may  be  awarded  as  of  the 
date  that  advices  of  allowance  are 
issued  to  the  ^A  Regional 
Administrators  by  the  Comptroller  of 
EPA. 

Dated:  May  10. 1988. 
Lee  M.  Thonwt, 

Administrator. 

Summary  of  Fiscal  Y^ar  1986 
Construction  Grants  Reallotment 


Summary  of  Fiscal  Year  1986  Con- 
struction Grants  Reallotment— 
Continued 
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Sole  Source  Aquifer  DeeignaHon  for 
ttie  Hunt'Annaqiiahicket- 
Pettaquamecutt  AquNer  Area,  Rhode 


agency:  U.S.  Environmental  Protection 
Agency  <EAP). 
ACTNMi:  Notice. 

summary:  In  response  to  a  petition  bom 
the  the  towns  of  North  Kingstown  and 
East  Greenwich,  Rhode  Island,  notice  is 
hereby  given  that  the  Regional 
Administrator,  Region  I.  dL  the  U.S. 
Environmental  I^otection  Agency  (EPA) 
has  determined  that  the  Hunt- 
Annaquatucket-Pettaquamscutt  (HAP) 
Aquifer  Area  satisfies  aB  determination 
criteria  for  designation  as  a  Sole  Source 
Aquifer,  pursuant  to  sectitMi  1424(e)  of 
the  Safe  Drinking  Water  Act  The 
designation  criteria  include  the 
foUowingrThe  HAP  Aquifer  Area  is  the 
principal  source  of  driiddng  water  for 
the  residents  of  that  area:  there  are  no 
viable  alternative  sources  of  su^icient 
supply;  the  boundaries  of  the  designated 
area  and  project  review  area  have  been 
reviewed  and  approved  by  EPA:  and  if 
contamination  were  to  occur,  it  would 
pose  a  significant  pubhc  health  hazard 
and  a  serious  financial  burden  to  the 
area's  residents.  As  a  result  of  this 
action,  all  federal  financially  assisted 
projects  proposed  for  construction 
within  the  HAP  Aquifer  Area  will  be 
subject  to  EPA  review  to  reduce  the  risk 
or  ground  water  contamination  from 
these  projects. 

dates:  This  determination  shall  be 
promulgated  for  purposes  of  judicial 
review  at  1:00  p.m.  Eastern  time  two 
weeks  after  the  date  of  publication  in 
the  Federal  ItogfaMei. 
addresses:  The  data  upon  which  these 
findings  are  based  are  available  to  the 
public  and  maybe  inspected  .during 
normal  business  hours  at  the  U.S. 
Environmental  Protection  Agency, 


Region  I,  JFK  Fttderal  Building.  Water 
Management  Division,  WGP-2113. 
Boston.  MA  02203.  The  designation 
petition  submitted  may  also  be 
inspected  at  the  North  Kingstown  Free 
Library  in  North  Kingstown,  Rhode 
Island. 

FOR  FURTHER  INFORMATION  CONTACT 

Robert  E.  Mendoza.  Chief  of  the  Ground 
Water  Management  Section.  EPA 
Region  I.  JFK  Federal  Building.  WGP- 
2113,  Boston.  MA  02203. 617-565-3600. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Section  1424(e)  of  the  Safe  Drinking 
Water  Act  (42  U.S.C.  300f.  300h-3(e). 
Pub.  L  93-523)  states: 

If  the  Administrator  determines  on  his  own 
initiative  or  upon  petition,  that  an  area  has  an 
aquifer  which  is  the  sole  or  principal  drinlcing 
water  source  for  the  area  and  which,  if 
contaminated,  would  create  a  significant 
hazard  to  pviblic  health,  he  shall  publish 
notice  of  that  detennination  in  the  Federal 
Register.  After  publication  of  any  such  notice, 
no  commitment  for  Federal  financial 
assistance  (tlirough  a  grant,  contract,  loan 
guarantee,  or  otherwise)  may  be  entered  into 
for  any  project  which  the  Administrator 
determines  may  contaminate  such  aquifer 
through  a  recharge  zone  so  as  to  create  a 
significant  hazai^  to  public  health,  hut's 
commitment  for  Federal  financial  assistance 
may.  If  authorized  under  another  provision  of 
law,  be  entered  into  to  plan  or  design  the 
project  to  assure  that  it  will  not  so 
contaminate  the  aquifer. 

On  December  30, 1987.  EPA  received  a 
petition  from  the  towns  of  N.  Kingstown 
and  E.  Greenwich,  Rhode  Island 
requesting  designation  of  the  HAP 
Aquifer  Area  as  a  sole  source  aquifer. 
EPA  determined  that  the  petition,  after 
receipt  and  review  of  additional 
requested  information  fully  satisfied  the 
Completeness  Determination  Checklist. 
A  public  hearing  was  then  scheduled 
and  held  on  MarchlO,  1988,  in  N. 
Kingstown.  Rhode  Island,  in  accordance 
with  all  applicable  notification  and 
procedural  requirements.  A  two  week 
public  comment  period  followed  the 
hearing. 

II.  Basis  For  Determination 

Among  the  factors  considered  by  the 
Regional  Adminisfrator  as  part  of  the 
detailed  review  and  technical 
verification  process  for  designating  an 
area  under  section  1424(e)  were:  (1) 
Whether  the  aquifer  is  the  sole  or 
principal  source  (more  than  50%)  of 
drinking  water  for  the  defined  aquifer 
service  area,  and  that  the  volume  of 
water  from  an  alternative  source  is 
insufficient  to  replace  the  petitioned 
aquifer;  (2)  whether  contamination  of 
the  aquifer  would  create  a  significant 
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hazard  to  public  health:  and  (3)  whether 
the  boundaries  of  the  aquifer,  its 
recharge  area  and  streamflow  source 
area(s).  the  project  designation  area, 
and  the  project  review  area  are 
appropriate.  On  the  basis  of  technical 
information  available  to  EPA  at  this 
time,  the  Regional  Administrator  has 
made  the  following  findings  in  favor  of 
designating  the  HAP  Aquifer  Area  as  a 
sole  source  aquifer 

1.  The  HAP  Aquifer  Area  is  the 
principal  source  of  drinking  water  to  all 
of  the  residents  within  the  service  area. 

2.  There  exists  no  reasonable 
alternative  drinking  water  source  or 
combination  of  sources  of  sufficient 
quantity  to  supply  the  designated 
service  area. 

3.  EPA  has  found  that  the  towns  of  N. 
Kingstown  and  E.  Greenwich  have 
appropriately  delineated  the  boimdaries 
of  the  aquifer  recharge  area,  designation 
area  and  project  review  area. 

4.  Although  the  quality  of  the  area's 
ground  water  is  rated  as  good  to 
excellent,  it  is  highly  vulnerable  to 
contamination  due  to  the  area's 
geological  characteristics. 

Because  of  this,  contaminants  can  be 
rapidly  introduced  into  the  aquifer 
system  from  a  number  of  sourees  with 
minimal  assimilation.  This  may  include 
contamination  from  chemical  spills, 
highway,  urban  and  rural  nmo^,  septic 
systems,  leaking  storage  tanks,  both 
above  and  undergrotmd.  road  salting 
operations,  saltwater  intrusion,  and 
landfill  leachate.  Since  all  residents  are 
dependent  upon  the  aquifer  for  their 
drinking  water,  a  serious  contamination 
incident  could  pose  a  significant  public 
health  hazard  and  place  a  severe 
financial  burden  on  the  service  area's 
residents. 

m.  Description  of  the  HAP  Aquifer 
Area,  Designated  Area,  and  Project 
Review  Ansa 

The  HAP  Aquifer  Area  covers  41 
square  miles  in  central  Rhode  Island.  It 
encompasses  most  of  N.  Kingstown  and 
E.  Greenwich,  and  portions  of  Coventry, 
Exeter,  Warwick.  W.  Greenwich  and  W. 
Warwick.  It  is  comprised  of  three 
hydrogeologically  interconnected 
aquifers.  The  aquifers  consist  of 
extensive  deposits  of  stratified  drift 
They  are  generally  located  in  the 
lowland  areas  of  the  basin.  The  recharge 
areas  or  highland  portions  of  the  basin 
consist  of  interfingered  stratified  drift 
and  till  deposits.  Bedrock  outcrops  can 
also  be  foimd  in  these  highland  areas. 

The  designated  area  is  defined  as  the 
surface  area  above  the  aquifer  system 
and  its  recharge  area.  For  the  HAP 
Aquifer  Area  the  boundary  of  the 
designated  area  coincides  with  the 


boundary  of  the  project  review  area. 
The  northern  and  southern  boundaries 
of  the  area  are  the  same  as  those 
delineated  for  the  Potowomut-Wickford 
area  in  the  US  Geological  Survey  Water 
Supply  Paper  (WSP)  #1775.  The  western 
boundary  of  the  HAP  Aquifer  Area  is 
conterminous  with  the  western 
boundary  of  the  Potowomut-Wickford 
area  except  in  two  areas.  In  these  two   ■ 
areas,  the  ground  water  divide  di£Fers 
from  the  svuf ace  water  divide.  Using  the 
ground  water  divide  for  the  boundary 
includes  a  larger  area  than  would  be 
included  using  the  surface  water  divide. 
Technically  it  is  reasonable  to  extend 
the  designated  and  project  review  area 
boimdaries  to  the  ground  water  divide 
because  ground  water  from  this  area 
can  recharge  the  aquifer  system  and 
therefore  should  be  protected.  The 
eastern  boundary  was  mapped  by  the  RI 
Department  of  Environmental 
Managemei^t,  and  is  based  upon  surface 
topography.  This  eastern  boundary 
represents  the  watershed/surface  water 
divide  which  separates  those  areas 
contributing  to  the  ground  water 
reservoirs  from  those  areas  contributing 
to  Narragansett  Bay. 

The  recharge  areas  are  usually 
comprised  of  bedrock  and/or  till  which 
may  be  interfingered  with  stratified  drift 
materials.  The  lowland  areas,  where  the 
aquifers  are  located,  generally  consist  of 
stratified  drift.  Activities  occurring  in 
the  upland  areas  can  have  a  direct 
impact  on  the  ground  water  quality  of 
the  aquifers.  For  this  reason,  the 
designated  area  boundary  and  project 
review  area  boundary  are  coincident 

IV.  Information  Utilized  in 
Determination 

The  information  utilized  in  this 
determination  includes:  The  petition 
submitted  to  EPA  Region  I  by  the  towns 
of  N.  Kingstown  and  E.  Greenwich, 
Rhode  Island;  additional  information 
requested  fi^m  and  supplied  by  the 
petitioners;  written  and  verbal 
comments  submitted  by  the  public;  and 
the  technical  paper  and  maps  submitted 
with  the  petition.  This  information  is 
available  to  the  public  and  may  be 
inspected  at  the  address  listed  above. 

V.  Project  Review 

EPA  Region  I  is  working  with  the 
federal  agencies  most  likely  to  provide 
financial  assistance  to  projects  in  the 
project  review  area.  Interagency 
procedures  and  Memoranda  of 
Understanding  have  been  developed 
through  which  EPA  will  be  notified  of 
proposed  commitment  by  federal 
agencies  for  projects  which  could 
contaminate  the  HAP  Aquifer  Area.  EPA 
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will  evaluate  such  proiecto  and,  wfacre 
necessary,  conduct  an  in-depth  review, 
including  soliciting  public  coouDents 
where  appropriate.  Should  the  Regional 
Administrator  determine  that  a  proiect 
may  contaminate  the  aquifer  through  its 
recharge  aone  so  as  to  create  a 
significant  hazard  to  public  health,  no 
commitment  for  federal  financial 
assistance  may  be  entered  into.        j 
However,  a  commitment  for  federal' 
financial  assistance  may,  if  authorised 
imder  another  provision  of  law,  be 
entered  into  to  plan  or  design  the  project 
to  ensure  that  it  will  not  contaminate  the 
aquifer,  hicluded  in  the  review  of  any 
federal  financially  assisted  project  will 
be  the  coordination  with  state  and  local 
agencies  and  the  project's  develpers. 
Their  comments  will  be  given  full 
consideration  and  EPA's  review  will 
attempt  to  complement  and  support  i 
state  and  local  ground  water  protection 
mechanisms.  Although  the  project 
review  process  cannot  be  delegated, 
EPA  will  rely  to  the  maximum  extent 
possible  on  any  existing  or  future  state 
aod/or  local  control  mechanisms  to 
protect  the  quality  of  .ground  water  kt 
the  HPA  Aquifer  Area.  I 

VL  Summary  and  Oiscimiao  ef  Aiirfic 
Conmieiils 

The  majority  of  comments  received 
from  the  public  supported  designation  of 
the  HAP  Aquifer  Area  as  a  sole  source 
aquifer.  Twelve  coiranents  were 
received  from  the  public.  None  of  these 
comments  expressed  opposition  to  the 
designation.  A  £ew  comments  raised 
questions  about  the  implications  oi  the 
designation.  These  questions  were  all 
answered  completely.  Notable  letters  of 
support  were  received  from  state  and 
local  governments,  as  well  as  letters 
form  environmental  organizations  and 
residents.  Reasons  given  for  support 
include:  (1)  The  dependence  of  the  j 
residents  on  groand  water  for  their  ' 
drinking  water  supply;  (2)  the  fact  that 
there  are  no  reasonably  available 
alternative  sources:  (3]  that  ^owth  and 
development  in  the  HAP  Aquifer  Area 
threaten  the  continued  puri^  of  the 
resource;  and  (4)  that  the  area's       I 
designation  as  a  sole  soistx  aquifer 
would  heighten  pubUc  awareness  of  the 
vulnerafaifity  of  the  resource,  and  would 
encourage  ftirther  protective  efforts. 

Michaal  R.  fialMd. 

Regianai  Admtmstrator. 
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Water  Quality  Crttarfau  AvaDabiRty  of 
Documant 

agency:  Qiviroranental  Protection 

Agency. 

action:  Notice  of  final  ambient  water 

quality  criteria  document. 

summary:  EPA  annoances  the 
availability  and  provides  a  summary  of 
the  final  ambient  water  quality  criteria 
docament  for  chloride.  These  criteria  are 
publislred  pursuant  to  section  304(a)tl) 
of  the  Clean  Water  Act.  These  water 
quality  criteria  may  form  the  basis  for 
enforceable  standards. 

Availability  of  Docwnent:  This  notice 
contains:  A  summary  of  the  final 
chloride  criteria  document  containing 
final  ambient  water  qoality  criteria  for 
the  protection  of  aquatic  organisms  and 
their  uses.  Copies  of  the  complete 
criteria  document  may  be  obtaiaed  from 
the  National  Technical  information 
Service  (NTIS).  5^2  Port  Royal  Road. 
Springfield,  VA  22161  (phone  number 
((703)  487-4650)).  The  NTIS  publication 
order  number  for  the  document  is 
published  below.  This  document  is  also 
available  for  pnUic  inspection  and 
copying  during  normal  business  hoars  at 
the  Public  Information  Reference  Unit, 
U.S.  Environmental  Protection  Agency, 
Room  2404  (rear),  401  M  Street  SW., 
Washington,  DC  20460.  As  provided  in 
40  CFR  Part  2,  a  reasonable  fee  may  be 
charged  for  copying  services.  Copies  of 
this  document  are  also  available  for 
review  in  the  EPA  Regional  Office 
libraries.  Copies  of  The  dociunent  are  not 
available  from  4ie  EPA  office  listed 
below.  Requests  sent  to  that  office  will 
be  forwarded  to  NTIS  or  returned  to  the 
sender. 

1.  Ambient  Water  Qoabty  Criteria  for 
Chloride 

EPA  440/5-8&-001 

NTIS  Number  PB8a-175-047 

FOa  FUnTNCR  WPORMATION  CONTACTt 

Dr.  Frank  Gostomaki,  Criteria  and 

Standards  Division  ( WH585).  TJ.S. 

Environmental  Protection  AgetKj,  4Q1  Kl 

Street  SW..  Washington,  DC  20460.  (202) 

475-7321. 

SUPPLEMENTARY  INFORMATMW: 

Background 

Section  304(aXl]  of  the  Clean  Water 
Act  (33  U.S.C  1314(a)(1))  reqaires  EPA 
to  puUish  and  periodkally  update 
ambient  water  quality  cziterta.  These 
criteria  are  to  reQect  the  latest  sdeatific 
knowledge  on  the  identifiable  efieots  of 
pollutants  on  public  health  and  wetfan, 
aquatic  life,  aa 

EPA  has  pariodioaliy  i 
water  qiiaii^  criteria,  hrgimiiag  in  1973 


with  pirfilication  of  the  "Hue  Book" 
(Water  Quality  Criteria  1972).  fai  197>6  ^ 
the  "Red  Book"  (Qualty  Criteria  for 
Water)  was  puUMwd.  On  November  28, 
1980  («  PR  79S18),  and  February  15, 

1984  (49  F11C831).  fiPA  amounced  the 
publication  of  65  individual  ambient 
water  quality  criteria  docaments  for 
pollutants  listed  as  toxic  under  section 
307(a)(1)  of  the  Qean  Water  Act 

EPA  issued  nine  individual  water 
quality  criteria  documents  on  July  29, 

1985  (50  FR  30704)  which  updated  or 
revised  criteria  previously  published  in 
the  "Red  Book"  or  in  the  1980  water 
quality  criteria  documents.  A  revised 
version  of  the  National  GmdeHnes  for 
Deriving  Numerical  National  Water 
Quality  Criteria  for  the  Protection  of 
Aquatic  Organisms  and  Their  Uses  was 
announced  at  the  same  time.  A 
bacteriological  ambient  water  quality 
criteria  document  was  publish^  on 
March  7, 1986  (51  FR  8012).  A  water 
quality  criteria  document  for  Dissolved 
Oxygen  was  published  on  June  24, 1986 
(51  FR  22978).  AH  of  the  publications 
cited  above  were  summarized  in 
"Quahty  Criteria  for  Water.  1988"  which 
was  released  by  the  Office  of  Water 
Regulations  and  Standards  on  May  1, 
1986.  Final  water  quality  criteria 
documents  for  chlorpyrifos,  nickel, 
pentachlorophenol,  parathion.  and  • 
toxaphene  were  issued  by  EPA  on 
December  3. 1906  (51  FR  43865).  A  final 
criteria  document  for  zinc  was  issued  on 
March  2. 1967  (52  FR  6213).  and  a  final 
criteria  document  for  selenium  was 
issued  on  January  5, 1988  (53  FK 177). 

Today  EPA  is  annoimcing  the 
availability  of  a  final  water  quality 
criteria  document  for  chloride.  A  draft 
criteria  docament  for  chloride  was  made 
available  for  public  comment  on 
October  8, 1987  (52  FR  37855).  These 
final  criteria  have  been  derived  after 
consideration  of  all  comments  received 
and  after  analysis  of  additional  toxicity 
data  which  EPA  reoieived  after  the  droR 
document  was  pufalisted. 

Dated:  May  11. 1988. 
Rebecca  Hamner, 

Acting  Assistant  Administrator  for  Water. 

Appendix  A — Summary  oF  Water 
QuaOty  Critaria  for  CUoride 

The  prooedores  described  in  the 
"Guidetines  for  Deriving  Numerical 
National  Water  Qaaiity  Criteria  for  the 
Protectioa  <af  Aquatic  OrganiaaM  and 
Then-  Uses"  Indicate  that,  exoe|iit 
possibly  vriKse  a  locally  important . 
species  is  vaiy  senaitiTe,  faesinvatar 
aquatic  uaaaiiiaiin  and  their  uses  Aould 
not  be  a£Eeoted  unacoeptably  tf  (he  four- 
day  avenge  oancentiatiao  of  diaaolvad 


chloride,  when  associated  «vith  sodium, 
does  not  exceed  230  mg/L  more  than 
once  every  three  years  on  the  average 
and  if  the  one-hour  average 
concentration  does  not  exceed  860  mg/L 
more  than  once  every  tluree  years  on  the 
average,  llis  criterion  probably  will  not 
be  adequately  protective  when  the 
chloride  is  associated  with  potassium, 
calcium,  or  magnesium,  rather  than 
sodium.  In  addition,  because  frvshwater 
animals  have  a  narrow  range  of  acute 
susceptibilities  to  chloride,  excursions 
above  this  criterion  might  affect  a 
substantial  number  of  species. 

Implementation 

As  discussed  in  the  Water  Quabty 
Standards  Regulation  (U.S.  EPA  19B3a) 
and  the  Foreword  to  this  document,  a 
water  quality  criterion  for  aquatic  life 
has  regulatory  impact  only  after  it  has 
been  adopted  in  a  State  water  quality 
standard.  Such  a  standard  spedfist  a 
.  criterion  for  a  pollutant  that  Is ' 
consistent  with  a  particidar  designated 
use.  With  the  concurrence  of  the  U.S. 
EPA.  States  designate  one  or  Ame  uses 
for  each  body  of  water  or  segment 
thereof  and  adopt  criteria  that  are 
consistent  %vith  the  a8e(s)  (U.S.  EPA 
198^  1987).  In  each  stanidanl  a  State 
niay  adopt  die  national  criterion,  if  one 
exists,  or,  if  adequately  justified,  a  site- 
specific  criterion. 

Site-specific  criteria  may  include  not 
only  site-specific  criterion 
concentrations  (U.S.  EPA  1983b).  but 
also  site-specific,  and  possibly 
poUutant-spedfic.  durations  at 
averaging  periods  and  frequencies  of 
allowed  excursions  (U.S.  EPA  igesb). 
The  averaging  periods  of  "one  hour"  and 
"four  days"  were  selected  by  the  U.8. 
EPA  on  die  basis  of  date  concerning 
how  rapidly  some  aquatic  species  react 
to  increases  in  the  concentrations  of 
some  pollutants,  and  "three  years"  is  the 
Agency's  best  scientific  judpnent  of  the 
average  amount  of  time  aquatic 
ecosystems  should  be  provided  between 
excursions  (Stephan  et  al.  1965:  U.S. 
EPA  1965b).  However,  various  species 
aiid  ecosjrstems  react  and  recover  at 
gready  differing  rates.  Therefore,  if 
adequate  justification  is  provided,  site- 
specific  and/or  pollutant-specific 
concentrations,  durations,  and 
frequencies  may  be  higher  or  lower  than 
those  ^en  in  national  water  quality 
criteria  for  aquatic  life. 

Appendix  B— Responses  to  PuUic 
OMMRiants  on  die  Dnft  Criteria 
at  for  Chloride 


Introduction — Some  "comments" 
listad  below  are  summaries  of  individual 
commente  that  e^qiressed  similar  points 
of  view.  Commente  that  concered  the 


National  Guidelines,  only  incidentally 
concerned  chloride,  and  were  previously 
responded  to  in  the  Faderal  Registar 
(Vol.  5a  pp.  30784-«)798,  July  29. 1985; 
Vol.  52.  pp.  6213-6816.  March  2, 1967) 
are  not  dealt  «vithin  herein. 

1.  Comment — ^Too  few  chronic  teste 
v«th  too  few  species  have  been 
conducted  on  which  to  base  a  vaUd 
criterion. 

Response — In  toxicology,  as  in  many 
other  fields,  people  can  always  identify 
questions  that  have  not  beei  adequately 
answered  or  additional  date  that  would 
be  desirable.  EPA  must  decide  vthen 
enough  data  are  available  diat  criteria 
are  justified  and  desirable  in  spite  of  the 
arguments  for  delay.  EPA  must 
continually  balance  the  risks  and 
benefite  of  not  regulating  a  diemical 
based  on  availabw  date  vs.  the  risks 
and  benefits  of  not  regulating  die 
chemical.  The  National  Guidelines 
require  acate-chronic  ratios  with  species 
of  aquatic  animals  in  at  least  three 
different  families  for  the  derivation  of  a 
criterion.  These  guidelines  have  been 
accepted  by  EPA  and  the  Science 
Advisory  Board  as  providing  a 
reasonable  basis  for  a  decision 
concerning  die  defensibility  of  water 
qaaiity  criteria  for  aquatic  life.  A  criteria 
document  provides  a  synthesis  of 
available  pertinent  data  and  should  help 
people  identify  additional  date  diat 
would  be  particulariy  useful  EPA  will 
consider  new  date  that  become 
available  and  will  revise  criteria  when 
appropriate.  In  addition,  site-specific 
criteria  may  be  derived  whenever 
adequately  justified.  EPA  feels  that 
enough  is  known  about  the  effecte  of 
chloride  on  freshwater  otsanisma  to 
justify  the  criterion. 

2.  Comment-~Tbe  criterion  does  not 
adequately  consider  the  effect  of 
acclimation. 

Response — A  variefy  of  species  has 
been  found  to  acclimate  to  a  variefy  of 
toxicante  in  acute  toxicify  teste,  but 
most  species  also  lose  such  acclimation 
fairly  rapidly.  In  the  real  worid,  most 
exposures  to  toxicante  that  are 
dischaiged  in  efDuente  are  intermittent 
Thus,  it  is  usually  unwise  to  use 
acclimation  as  a  basis  for  raising 
criteria.  When  justified,  acclimation  can 
be  taken  into  account  in  the  derivation 
of  site-specific  criteria. 

3.  Coin;ne/>/— Populations  of  fathead 
minnows  are  found  in  Kansas  in  streams 
with  naturally  occurring  concentrations 
of  chloride  from  500  to  3,000  mg/L. 
whereas  the  criteria  document  suggeste 
that  chronic  effecte  could  occur  near  500 
mg/L 

/Zeffponse— Regulation  of  chloride  in 
effluents  that  are  discharged  in  areas  of 


naturally  occurring  high  concentrations 
of  chloride  should  probably  be  based  on 
site-specific  criteria,  rather  than 
national  criteria. 

4.  Co/ninen/— Criteria  for  naturally- 
occurring  substances  should  be  stated  in 
terms  of  a  relative  change  in 
concentration,  rather  than  as  an 
absolute  concentration. 

Response — ^A  criterion  for  a  naturally- 
occurring  substance  such  as  chloride 
could  be  expressed  as  a  concentration, 
an  increase  in  the  concentration,  or  as  a 
percent  increase  in  the  concentration. 
Whether  one  of  these  possible  ways  of 
expressing  criteria  is  more  generally 
useful  than  the  othera  depends  on  how 
much  aquatic  organisms  acclimated  to 
various  concentrations  of  chloride  are 
affected  by  higher  concentrations  of 
chloride. 

6.  Comment — Because  of  the  range  of 
sensitivify  within  and  between  species 
of  fishes,  a  chloride  stendard  should  be 
based  on  date  for  an  individual  stream, 
not  on  a  number  arbitrarily  applied  to 
all  streams. 

Response — ^As  explained  in  the 
section  on  "Implementation"  in  the 
criteria  document,  site-specific  criteria 
may  be  derived  for  any  body  of  water  of 
segment  thereof.  The  U.S.  EPA  does  not 
require  that  a  national  criterion  be 
arbitrarily  applied  to  all  streams. 

6.  Coj777ne/}f— Enforcement  of  the 
proposed  criterion  for  chloride  could 
pose  undue  hardships  on  the  vegeteble 
brining  industry  and/or  have  adverse 
effecte  on  product  qualify  and  safefy  for 
human  consumption.  The  vegetable 
brining  industry  should  be  given  time  to 
devefop  mediods  so  diet  any  needed 
reductions  in  chloride  can  be  safely 
made. 

iZaspo/ue— Although  derivation  of 
water  qualify  criteria  cannot  take  into 
account  such  things  as  economic 
considerations,  such  things  can  be  taken 
into  account  in  the  derivation  of  water 
qualify  standards  and  permit  limite  and 
in  the  development  of  time  tables  for 
compliance. 

7.  Comment— EPA  should  publish  all 
of  the  studies  upon  which  the  criteria 
are  based  as  an  appendix  to  the  criteria 
documente  and  make  the  studies 
available  for  review  at  EPA 
Headquartera. 

Response— U  is  not  necessary  for  EPA 
to  publish  or  make  available  at 
Headquarters  all  the  studies  upon  which 
the  criteria  are  based.  EPA  does, 
however,  attempt  to  fill  all  requests  for 
documente  that  are  only  available  from 
EPA,  such  as  progress  reports, 
memoranda,  etc.  at  no  cost  to  the 
requestor.  On  the  othet  hand.  EPA  does 
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not  distribute  copies  of  articles,  books, 
etc,  that  are  avaiable  from  libraries,  etc. 

8.  Comment — EPA  should  provide  at 
least  a  ninety-day  comment  period, 
especially  where  EPA  proposes  several 
criteria  at  once,  as  it  has  in  this  case,  by 
proposing  criteria  for  both  chloride  and 
ammonia. 

Response— tPA  feels  that  a  sixty-day 
comment  period  should  be  adequate  for 
most  reviewers^of  most  documents.  The 
comment  period  will  be  extended  to  90 
days  if  a  conunentor  so  requests  and 
provides  adequate  justification. 

9.  Comment — Extremely  low  or 
otherwise  suspect  values,  especially 
when  critical  to  a  criterion,  should  not 
be  used  in  the  derivation  of  a  criterion 
unless  independently  reconHrmed. 

Response — All  data  that  might  be 
useful  in  a  criteria  document  are 
reviewed  and  no  values  deemed  to  be 
questionable  are  used.  Some  tests  are 
repeated  when  judged  appropriate. 

10.  Comment — EPA  has  presented  no 
technical  or  scientiHc  basis  for  the  one- 
hour  and  four-day  averaging  periods. 

Response — The  basis  toi  the 
averaging  periods  are  explained  in  the 
Introduction  to  the  National  Guidelines. 

11.  Comment — The  frequency  of 
allowed  excursions  does  not  distinguish 
between  large  and  small  excursions. 

Response — As  explained  in  the 
section  on  Implementation  in  the  criteria 
document  use  of  criteria  for  such  things 
as  developing  permit  limits  requires 
selection  of  an  appropriate  wasteload 
allocation  model.  Thus,  various  aspects 
of  water  quality  criteria,  such  as  the 
frequency  of  allowed  excursions,  must 
be  understood  in  the  context  of  their  use 
in  dynamic  and  steady-state  models. 
Guidance  available  from  the  U.S.  EPA 
on  these  subjects  is  referenced  in  the 
section  on  Implementation. 

12.  Comment — EPA  must  comply  with 
Executive  Order  No.  12291  because  this 
criterion  will  (a)  have  a  total  annual  | 
impact  on  the  U.S.  economy  of  '' 
$10aOOO,000  or  more,  and  (b)  have 
significant  adverse  impact  on 
competition,  employment,  investment, 
and  productivity,  thus  making  the 
criterion  a  "major  rule"  as  defined  by 
the  Executive  Order. 

Response — As  explained  in  the 
section  on  "Implementation"  in  the   { 
criteria  document,  a  water  quality 
criterion  for  aquatic  life  has  regulatory 
impact  only  after  it  has  been  adopted  in 
a  State  water  quaUty  standard.  In  each 
State  standard  the  State  must  specify  a 
particular  designated  use  for  one  or  , 
more  bodies  of  water  and  specify  a  | 
criterion  that  is  consistent  with  that  ase. 
The  criterion  specified  in  the  State 
standard  might  be  the  same  as  the 
national  criterion  (if  one  exists),  or,  if 


adequately  justified,  might  be  a  site- 
spedfic  criterion.  Thus  a  national 
criterion,  in  and  of  itself,  has  no 
regulatory  impact  and,  therefore,  is  not  a 
"major  nie"  as  defined  by  Executive 
Order  No.  12291. 
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Toxic  and  Haiardoua  Subataneea; 
CactaM  Cnainicaii  Pi  aniai  Hif  ac  lui  e 
Noticea 

aOCNCY:  Environmental  Protection 
Agency  (EPA). 
ACTKNt  Notice. 

summary:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(^)  premanufacture  notices  are 
discussed  in  the  final  rule  published  in 
the  Federal  Register  of  May  13, 1983  (48 
FR  21722).  This  notice  announces  receipt 
of  one  hundred  sixty-four  such  PMNs 
and  provides  a  summary  of  each. 
DATES:  Close  of  Review  Periods: 

P  88-1156.  88-1157— July  5, 1988. 

P  88-1161— July  6, 1988. 

P  88-1162,  88-1163.  88-1164— July  9. 
1988. 

P  88-1165,  88-1166.  88-1167,  88-1168. 
8&-1169.  88-1170,  88-1171.  88-1172. 88- 
1173.  88-1174. 88-1175.  88-1177. 88-1178. 
88-1180,  88-1181.  88-1182.  88-1183.  88- 
1184.  88-1185,  88-1186.  88-1187,  88-1188. 
88-1189.  88-1190— July  10, 1988. 

P  88-1191— July  11. 1988. 

P  88-1192.  88-1193,  88-1194— July  12. 
1988. 

P  88-1195,  88-1196— July  6, 1988. 

P  88-1197, 88-1198— July  12. 19ea 

P  88-1199.  88-120a  68-1201.  8^-1202. 
88-1203— July  13. 198& 

P  88-1205.  88-1206.  88-1207.  88-1206. 
88-1209,  88-1210,  88-1211,  88-1212,  88- 
1213.  68-1214.  88-1215.  88-1216— July  16, 
1988. 

P  88-1217.  88-121»— July  10. 198& 

P  88-1219— July  19. 1988. 

P  88-1220.  88-1221,  88-1222— July  17. 
1988. 

P  88-1225. 88-1226.  88-1227.  88-1228. 
88-1229,  88-1230.  88-1231.  88-1232— July 
18.1988. 

P  88-1233.  68-1234-^uly  19. 1968. 

P  88-123&— July  20. 1988. 

P  88-1236— July  23. 198a 

P  88-1237,  88-1238.  88-1239,  88-1240— 
July  20. 1888. 


P  88-1241.  88-1242. 88-1243.  88-1244. 
88-1245.  88-1246— July  23. 198& 

P  88-1247,  88-1248,  88-1249.  88-1250— 
July  24. 198& 

P  88-1251— July  23. 1988. 

P  88-1252, 88-1253. 88-1254. 88-1255— 
July  25. 1988. 

P  88-1256-July  28. 1968. 

P  88-1257. 88-1258— July  25. 198& 

P  88-1260— July  26, 1988. 

P  88-1261— July  25. 1988. 

P  88-1282. 88-1283, 88-1285— July  28. 
198& 

P  88-1266,  8fr-1287— July  27.  ige& 

P  8fr-1268. 88-1269. 88-1270— July  30. 
1988. 

P  88-1271^uly  31. 1988. 

P  88-1272,  88-1273— August  1, 198& 

P  88-1274. 88-1275. 88-1276.  88-1277. 
88-1278.  88-1279.  88-1281.  88-1282.  88- 
1284,  88-1285.  88-1286— July  31. 198a 

P  88-1287— August  1. 198a 

P  88-128a  88-1289.  88-1290.  88-1291— 
July  31, 1988. 

P  88-1292^August  2. 198a 

P  88-1293.  88-1294.  88-1295. 88-129a 
88-1297,  88-1298,  88-1299,  88-1300— July 
31, 198a 

P  88-1301,  88-1302,  88-1303,  8a-1304. 
88-1305,  88-130a  88-1307,  88-130a  88- 
1309,  88-1310,  88-1311,  88-1312.  88-13ia 
88-1314.  88-1315. 88-13ia  88-1317.  88- 
13ia  88-1319. 88-1320— August  2, 198a 

P  88-1321.  88-1322. 88-1323, 88-1324— 
August  3, 198a 

P  88-1325.  88-1326.  88-1327. 88-1328— 
August  a  198a 

P  88-132»— August  a  196a 

P  88-1330— August  a  198a 

P  88-1331— August  a  196a 

Written  comments  by: 

P  88-115a  88-1157— June  a  198a 

P  88-1161— June  a  198a 

P  88-1162,  88-1163.  88-1164— June  9. 
1988. 

P  88-1165.  88-116a  88-1167. 88-116a 
88-1160,  88-117a  88-1171,  88-1172.  88- 
1173,  88-1174.  88-1175.  88-1177.  88-117a 
88-118a  88-1181.  88-1182.  88-1183.  88- 
1184.  88-1185. 88-118a  88-1187.  88-118a 
88-1189.  88-1190— June  la  198a 

P  88-1191— June  11. 198a 

P  88-1192, 88-1193. 88-1194— June  12. 
198a 

P  88-1195.  88-1196— June  6, 198a 

P  88-1197.  88-1198— June  12. 198a 

P  88-1199,  88-120a88-ia01, 88-1202. 
88-1203— June  13, 198a 

P  88-1205.  88-120a  88-1207, 88-120a 
88-1209. 88-1210. 88-1211, 88-1212, 88- 
12ia  88-1214. 88-12ia  88-1216— June  la 
198a 

P  88-1217.  88-12ia— June  la  198a 

P  88-1219— June  19. 196a 

P  88-1220. 88-1221.  88-1222— June  17. 

igea 


P  88-1225,  88-122a  88-1227.  88-l?2a 
88-1229.  88-1230. 88-1231, 88-1232— June 

iai98a 

P  88-1233.  88-1234— June  19, 1988. 

P  88-123&— June  20, 1988. 

P  88-1235— June  23, 1988. 

P  88-1237,  88-123a  88-1239,  88-1240— 
June  2a  198a 

P  88-1241, 88-1242. 88-1243,  88-1244. 
88-1245,  88-124fr-June  23, 1988. 

P  88-1247,  88-124a  88-1249.  8^-1250— 
June  24, 1988. 

P  88-1251— June  23. 1988. 

P  88-1252.  88-1253. 88-1254, 88-1255— 
June  25, 1988. 

P  88-1256— June  26, 1988. 

P  88-1257. 88-1258— June  25, 1988. 

P  88-1260— June  28. 1988. 

P  88-1261— June  25. 1988. 

P  8a-1262,  88-1283,  88-1265— June  2a 
1988. 

P  88-12ea  88-1267— June  27. 1988. 

P  88-126a  88-1269.  88-1270— June  30, 
1988. 

P  88-1271— July  1,1988. 

P  88-1272,  88-1273— July  2, 1988. 

P  88-1274,  88-1275.  88-127a  88-1277. 
88-127a  88-1279. 88-1281,  88-1282,  88- 
1284,  88-1285,  88-1286— July  1, 1988. 

P  88-1287— July  2. 1988. 

P  88-128a  88-1289,  88-129a  88-1291— 
July  1. 1988. 

P  88-1292— July  3. 1988. 

P  88-1293.  88-1294,  88-1295.  68-129a 
88-1297.  88-1298. 88-1299,  88-1300— July 
1. 1988. 

P  88-1301.  88-1302.  88-1303. 88-1304. 
88-1305. 88-130a  88-1307.  88-130a  88- 
1309,  88-1310,  88-1311,  88-1312. 88-1313. 
88-1314.  88-1315,  88-13ia  88-1317.  88- 
13ia  88-1319.  88-1320— July  3. 1988. 

P  88-1321,  88-1322,  88-1323,  88-1324— 
July  4, 1988. 

P  88-1325.  88-1326,  88-1327,  88-1328— 
July  7, 1988. 

P  88-1329— July  9, 1988. 

P  88-1330— July  7, 1988. 

P  88-1331— July  9, 1988. 
ADDRESS:  Written  comments,  identified 
by  the  document  control  number 
"(OPTS-51706)"  and  the  specific  PMN 
number  should  be  sent  to:  Document 
Processing  Center  (TS-790).  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency,  Rm.  L-lOO,  401  M 
Street  SW..  Washington.  DC  20460.  (202) 
554-1305. 

FOR  FURTHER  INFORMATION  CONTACT 
Stephanie  Roan,  Premanufacture  Notice 
Management  Branch,  Chemical  Control 
Division  (TS-794),  Office  of  Toxic 
Substances,  Environmental  Protection 
Agency.  Rm.  E-611, 401 M  Street  SW., 
Washington,  DC  20460,  (202)  382-3725. 
SUPPLEMENTARY  INFORMATION:  The 
following  notice  contains  information 
extracted  from  the  non-confidential 
version  of  the  submission  provided  by 


the  manufacturer  on  the  PMNs  received 
by  EPA.  The  complete  non-confidential 
document  is  available  in  the  Public 
Reading  Room  NE-G004  at  the  above 
address  between  8:00  a.m.  and  4K)0  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays. 

P 88-1156 

Importer.  Stockhausen  Inc. 

Chemical.  (G) 
Dialkylaminoalkylacrylamide,  polymer 
with  acrylic  acid,  sodium  salt. 

Use/Import.  (S)  Leather  auxiliary. 
Import  range:  5,000-10,000  kg/yr. 

P  88-1157 

Importer.  Confidential. 

Chemical.  (G)  Polyarylenesulfide. 

Use/Import  (G)  Open,  non-dispersive 
use.  Import  range:  Confidential. 

Toxicity  Data:  Acute  oral  toxicity: 
LD50  >  5.000  mg/kg  species(Rat).  Skin 
irritation:  Negligible  species(Rabbit). 
Mutagenicity:  Negative. 

F8»-1161 

Manufacturer.  Confidential. 

Chemical.  (G)  Short  oil  alkyd  resin. 

Use-Production.  (S)  Component  for 
industrial  baking  alkyd.  Prod,  range: 
21,000-41,000  kg/yr. 

P 88-1162 

Importer.  Confidential. 

Chemical.  (G^Substituted, 
substituted-methoxysilanes  and 
silicones. 

Use/import  (G)  Open,  nondispersive 
use.  Import  range:  Confidential. 

P  88-1163 

Manufacturer  Confidential. 

Chemical.  (G)  Aliphatic  glycol. 

Use-Production.  (G)  Destructive  use. 
Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  5,000  mg/kg  species(Rat). 
Inhalation  toxicity:  LC50  > 2.000  mg/l. 
Static  acute  toxicity:  Time  LC50  96 
hr>10.000  mg/kg  species  (Fathead 
Minnows).  Eye  irritation:  Moderate.  Skin 
irritation:  Negligible  species(Guines  pig). 

P 88-1164 

Manufacturer..  Confidential. 

Chemical  (G)  Thermoplastic 
polyimide  precursor. 

Use/Production.  (G)  Composite 
matrix  resin.  Prod,  range:  Confidential. 

P 88-1165 

Manufacturer.  Confidential. 
Chemical  (G)  Modified  cellulose. 
Use/Production.  (G)  Coating  material. 
Prod,  range:  Confidential. 

F 88-1166 

Manufacturer  Confidential. 


Chemical.  (G)  Alicydic  polyester. 
Use/Production.  (S)  Intermediate. 
Prod,  range:  250-1500  kg/yr. 

P  88-1167. 

Manufacturer.  Confidential. 
Chemical  (G)  Modified  cellulose. 
Use/Production.  (G)  Coating  material. 
Prod,  range:  Confidential. 

P  88-1168 

Manufacturer.  Confidential. 

Chemical.  (G)  Modified  aUphatic 
alicyclic  polyester. 

Use/Production.  (G)  Industrial  coatin 
componoment.  Prod,  range:  212,000- 
24a000  kg/yr. 

P 88-1168 

Manufacturer  Tennant  Company. 

Chemical  (G)  Monoketimines  of  an 
aliphatic  primary  amine  and  non-cycUc 
ketones. 

Use/Production.  (G)  Destructive  use. 
Prod,  range:  7.400-14,000  kg/yr. 

P 88-1170 

Manufacturer  Confidential. 

Chemical  (G)  Monoketimines  of  an 
aliphatic  primary  amine  and  non-cyclic 
ketones. 

Use/Production.  (G)  Destructive  use. 
Prod,  range:  130,000-260,000  kg/yr. 

P 88-1171 

Manufacturer  Tennant  Company. 

Chemical  (G)  The  ammonium 
derivative  of  a  copolymer  of 
polyalkylglycols.  diisocyanate  and  an 
alkyl  polyamine. 

Use/Production.  (G)  Open, 
nondispersive.  Prod,  range:  130.000- 
260.000  kg/yr. 

P 88-1172 

Manufacturer.  Arizona  Chemical 
Company. 

Chemical  (G)  Fatty  acid  ester  of 
polyethylene  glycol. 

Use/Production.  (G)  Defoamer  in 
paper  manufacture.  Prod,  range: 
Confidential. 

P 88-1173 

Manufacturer  GE  Plastics. 

Chemical  (G)  Polymer  of  an  aromatic 
bisanhydride,  an  aromatic  diamine,  and 
an  aromatic  anhydride. 

Use/Production.  (S)  Transportation. 
Prod,  range:  Confidential. 

P 88-1174 

Manufacturer  E.I.  Du  Pont  De 
Nemours  &  Co.  Inc. 

Chemical  (G)  Oxygen-containing 
heterocycle. 

Use/Production.  (G)  Destructive  use. 
Prod,  range:  Confidential 


F6fteni).Ei«i8ter  /  VpL  53.  Nti'ite  /  -nmoda^  May  26.  1966  /  Notices 


Federal  Register  /  Vol.  53,  No.  102  /  Thursday.  May  26.  1988  /  Notices 


19033 


iDiv 


P88-117S 

Manufacturer.  E.L  Du  Ponl  De 

Nemours  &  Co.  Inc.. 
Chemical.  (G)  Polyamic  acid 
Use/Production.  (S)  Protective 

coating.  Prod,  range:  Confidential. 

pa-1177 

Manufacturer.  Confidential. 

Chemical.  (G)  Substituted  thioamide. 

Use/Production.  (G)  Color  former. 
Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  .5-50  g/kg  species(Rat.  Acute 
deraiai  toxicity:  LDSO  2.  0  gm/ml.  Eye 
irritation:  none  speciesfRabbit). 

P8S-1178 

Manufacturer.  Mazer  Chemicals  1 
of  PPG  faidiistTies. 

Chemical.  (C)  Amphoteric  surfactant. 

Use/Production.  [G]  Surfactant.  Prod, 
range:  Confidential. 

P 88-1180 

Manufacturer.  Confidential. 

Chemical.  (G)  Acrylated  polyester. 

Use/Production.  [G]  Open  use 
industrial  noating.  Proid.  range:  500.000- 
1.2000.000  kg/yr. 

P 88-1181 

Manufacturer.  Confidential. 

Chemical.  [G]  Blocked  isocyaoate 
polyurethane. 

Use/Production.  (G)  Dispersively  used 
coating.  Prod,  raoge:  50O-3.000  kg/yr. 

P 88-1182 

Manufacturer.  Confidential 
Chemical.  [G]  Aliphatic  aromatic 

polyester. 
Use/Production.  [G]  Industrial  ooiting 

vehicle.  Prod,  range:  500,000-1.400,000 

kg/yr- 

P88-mS 

Manufacturer.  Confidential. 

Chemical.  (G)  Aliphatic  aromatic 
polyester. 

Use/Production.  [G)  Industrial  coating 
vehicle.  Prod,  range:  500,000-1,400,000 
kg/yr- 

P 88-1184 

Manufacturer.  Confidential. 

Chemical.  (G]  Aliphatic  aromatic 
polyester. 

Use/Production.  [G)  Industrial  coating 
vehicle.  Prod,  range:  500,000-1,400,000 
kg/yr. 

P 88-1185 

Manufacturer  Confidential. 

Chemical.  (G)  Aliphatic  alicyclic 
polyurethane. 

Use/Production.  (G)  Industrial  coating 
ingredient.  Prod,  range:  10,000-50,000 
kg/yr. 


P88-liaB 

Manufacturer.  Mazer  Chemicals.  Div. 
of  PPG  Industries. 

Chemical.  [G)  Modified  vegetable  oil. 

Use/Production.  [G]  Fmictioaal  Horid. 
Prod,  range:  Confidential. 

P 88-1187 

Manufacturer.  Werner  G.  Smith  Inc. 

Chemical.  (S)  Mixed  monobasic  fatty 
acid  esters  with  monohydric  alchols  and 
polyols,  oxidized,  polymerized. 

Use/Production.  (S)  Metal  working 
lubricant.  Prod,  range:  45a000-50a000 
kg/yr. 

P  88-1188 

Manufacturer.  Alcolac,  Ina 
Chemical  (S)  Dodecyl  hydroxyethyl 

thioether. 
Use /Production.  (G)  Confidential. 

Prod,  range:  Confidential. 

P 88-1188 

Importer.  Confidential. 

Chemical.  (G)  Chloro  alkyl 
phosphonate. 

Use/Import  (G)  Hame  retardant  for 
polymers.  Import  range:  Confidential. 

P 88-1190 

Importer.  Confidential. 

Chemical.  [G]  Brominated  aromatic 
compoimd. 

Use/ Import.  [G]  Flame  retardant 
Import  range:  ConfidentiaL 

Toxicity  Data.  Acute  oral  toxicity: 
LDSO  >5000  mg/kg.  Eye  irritation:  SUght 
8pecies(Rabbit).  Skin  irritation: 
Negligible  8pedes(Rabbit). 
Mutagenicity:  Negative. 

P 88-1191 

Manufacturer.  ConfidentiaL 

Chemical  (G)  Crosslinked 
polyurethane  and  polyglycol  ether 
polymer. 

Use/Production.  [G]  Metal  coating. 
Prod,  range:  ConfidentiaL 

P 88-1192 

Manufacturer.  Confidential. 

Chemical  (G)  Hydroxy  acid  ester  of 
short  chain  polyalcohol. 

Use /Production.  (G)  Polymer 
plasticizer.  Prod,  range:  Confidential. 

P  88-1193 

Manufacturer.  Confidential. 

Chemical  (G)  Hydroxy  acid  ester  of 
short  chain  polyalcohoL 

Use/Production.  (G)  Polymer 
plasticizer.  Prod,  range:  Confidential. 

P8a-1194 

Manufacturer.  Confidential. 

Chemical  \G\  Hydroxy  acid  ester  of 
chain  polyalcohol. 

Use /Production.  (G)  Polymer 
plasticizer.  Prod,  range:  Confidential. 


P  88-1195 

Manufacturer.  The  Dow  Chemical 
Company. 

Chemical  (G)  Polyurethane 
thermoplastic  resin. 

Use/Prodaction.  (S)  Molding  of  plastic 
articles.  Prod,  range:  Confidential. 

P 88-1196  . 

Manufacturer.  The  Dow  Chemical 
Company. 

Chemical  (G)  Polyurethane 
thermoplastic  resin. 

Use/Production.  (S)  Molding  of 
plastics  articles,  ftod.  range: 
Confidential. 

P 88-1197 

Importer:  Organic  Dyestuff 
Corporation. 

Chemical  (G)  Acid  orange  116. 

Use/Import.  [S)  Resole  to  dye 
industry.  Import  range:  660-3,  740  kg/yr. 

P  88-1198 

Manufacturer.  Confidential. 

Chemical  (G)  (Aminoaromatic  alkyl) 
substituted  heterocycle. 

Use/Production.  [C]  Chemical 
intermediate.  Prod,  range:  1800-14,000 
kg/yr. 

P8»-1199 

Manufacturer.  Ciba-Geigy 
Corporation. 

Chemical.  (G)  Alkaline  condensation 
product  of  toluenesulfonic  acid. 

Use/Production.  (G)  Liquid  dye.  Prod, 
range:  ConfidentiaL 

Toxicity  Data.  Acute  oral  toxicity: 
LDSO  >  5  g/kg  8pecies(Rat).  Acute 
dermal  toxicity:  Ii)50  >  2  g/kg  p 

species(Rabbit).  Static  acute  toxdty: 
time  LCSO  96  h>  1000  mg/l 
8pecies(BIuegill  Sunfish).  Eye  irritation: 
Moderate  species(Rabbit].  Skin 
irritation:  Slight  speciesfRabbit). 

P 88-1200 

Manufacturer.  American  Cyanamid 
Company. 

Chemical  [G]  Substituted  heterocycle.  • 

Use/Induction.  (G)  Additive  for 
polymer.  Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LDSO  >5000  mg/kg  8pecies(Rat).  Acute 
dermal  toxicity:  LDSO  >2000  mg/kg 
specie8(Rabbit).  Eye  irritation:  slight 
8pecies(Rabbit].  Skin  irritation:  Slight 
speciesHlabbit).  Mutagenicity:  negative. 
Skin  sensitization:  Negative 
species(Mouse). 

P  86-1201 

Manufacturer.  Confidential. 
Chemical  (G)  Anhydride-modified 
methacrylate  polymer. 


Use/Production.  (S)  Automative 
coating.  Prod,  range:  Confidential. 

P 88-1202 

Manufacturer.  Velsicol  Chemical 
Corporation. 

Chemical  (G)  Benzoate  ester. 

Use/Production.  [G]  Solid  glycol 
benzoate.  Prod,  range:  Confidential. 

P88-1203 

Manufacturer.  Ciba-Geigy 
Corporation  Dyestuffs  &  Chem. 

Chemical  (G)  Alkaline  condensation 
product  of  toluenesulfonic  acid. 

Use/Production.  [G]  Liquid  dye.  Prod, 
range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LDSO  >S000  mg/kg  speciesfRat).  Static 
acute  toxicity:  Time  LCSO  96  h>1000 
ppm  specieslZebra  fish).  Eye  irritation: 
none  species(Rabbit).  Skin  irritation: 
Negligible  species(Rabbit). 
Mntagenici^:  negative.  Skin 
sensitization:  Negative  species  (Guinea 
pig)- 

P 88-1205 

Manufacturer.  Dow  Chemical  USA. 

Chemical  (G)  Alkylated  diphenyl 
oxide. 

Use/Production.  (G)  ConfidentiaL 
Prod,  range:  Confidential. 

P 88-1206 

Manufacturer.  Dow  Chemical  USA. 

Chemical  (G)  Acid  form  of 
sulfonated,  alkylated  diphenyl  oxide. 

Use/Production.  (S)  Intermediate. 
Prod,  range:  Confidential. 

P 88-1207 

Manufacturer.  Confidential. 

Chemical  (S)  Copolymer  of  1,3- 
butandiene  with  2-propenenitrile. 
alpha,omega-(2-hydroxy-3-2- 
methylpropmyloxypropyl  4- 

CYano-4-methylbutyrate. 

Use/Production.  [G]  Flexibilizer  for 
adhesive  and  plastics.  Prod,  range: 
ConfidentiaL 

P88-1206 

Manufacturer.  ConfidentiaL 
Chemical  (S)  Terpolymer  of  1,3- 
butadiene  with  2-propenenitrile,  and 
acrylic  acid  alpha.  omega-(hydroxy-3-2- 
methylpropenoyloxy  propyl  4-cyano-4- 
methylbutyrate. 

Use/Production.  (G)  Electromeric 
modifier  thermoplastic  resin.  Prod, 
range:  ConfidentiaL 

P88-1209 

Manufacturer.  E.I.  Du  Pont  De 
Nemours  &  Co.  Inc. 

Chemical  (G)  Amoniated  Styrene 
acrylate  copolymer. 


Use/Production.  (G)  Open, 
nondispersive  use.  Prod,  range: 
Confidential. 

P 88-1210     . 

Manufacturer.  Henkel  Process 
Chemicals,  Inc. 

Chemical  [G]  Aliphatic  triol,  alkyl 
ether. 

Use/Production.  (G)  Coatings.  Prod, 
range:  Confidential. 

P 88-1211 

Manufacturer.  Henkel  Corporation. 

Chemical  [G]  Alkoxylated  polyol 
alkyl  ether  acrylate. 

Use/Production.  (S)  Curable  coatings/ 
curable  inks.  Prod,  range:  ConfidentiaL 

Toxicity  Data.  Skin  irritation:  Slight 
8pecies(Rabbit). 

P 88-1212 

Manufacturer  Dow  Chemical  USA. 

Chemical  (G)  Sodium  salt  of 
sulfonated,  alkylated  diphenyl  oxide. 

Use/Production.  (S)  Surfactant  for 
cleanser,  textile  dyeing.  Prod,  range: 
Confidential. 

P 88-1213 

Manufacturer.  The  Dow  Chemical 
Company. 

Chemical  (G)  Bisphenol  A  glycidyl 
ether,  polyglycol  reaction  product. 

Use/Production.  (S)  Binding  agent  for 
epoxy  powder  coatings.  Prod,  range: 
Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LDSO  >  2,000  mg/kg.  Acute  dermal 
toxicity:  LDSO  >  2,000  mg/kg 
8pecie8(Rabbit).  Eye  irritation:  slight 
species(Rabbit).  Skin  irritation: 
negligible  species(Rabbit). 

P 88-1214 

Manufacturer.  Confidential. 

Chemical  (S)  Mixture  of 
polyfunctional  methacrylate  of 
polyisocyanate  adduct  of  alkoxylated 
polyol  and  aromatic  urethane  with 
methacrylate  and  groups. 

Use/Production.  (S)  Graphic  arts 
printing  plate.  Prod,  range:  Confidential. 

P 88-1215 

Manufacturer.  Confidential. 

Chemical  (G)  Polyfunctional 
methacrylate  of  polyisocyanate  adduct 
of  alkoxylated  polyol. 

Use/Production.  [S]  Graphic  arts 
printing  plate.  Prod,  range:  Confidential. 

P  88-1216 

Manufacturer.  The  Goodyear  Tire  & 
Rubber  Company. 

Chemical  (G)  Dimethyl  terephthalene. 
diphthalate,  alkane  polymer. 

Use/Production.  (S)  Resin  for  toner  in 
reprographics.  Prod  range:  227,000- 
909,093  kg/yr. 


Toxicity  Data.  Acute  oral  toxicity: 
LDSO  >5  g/kg  specie8(Rat).  Skin 
irritation:  negligible  8pecies(Rabbit). 

P 88-1217 

Importer.  Organic  dyestuffs 
corporation. 

Chemical  (G)  Reactive-Yellow  84. 

Use/Import.  (S)  Shading  color.  Import 
range:  2.000  kg/yr. 

P 88-1218 

Importer.  Organic  Dyestuffs 
Corporation. 

Chemical  (G)  Reactive-Red  120. 

Use/Import  (S)  Shading  color.  Import 
range:  2,500-1,136  kg/yr. 

P 88-1219 

Importer.  Organic  Dyestuffs 
Corporation. 

Chemical  (G)  Basic  Red  46. 

Use/Import.  [S]  Shading  color.  Import 
range:  1,200-2,500  kg/yr. 

P 88-1220 

Importer.  Organic  Dyestuffs 
Corporation. 

Chemical  (G)  Acid  Red  264. 

Use/Import.  (S)  Shading  color.  Import 
range:  2,400-5,000  kg/yr. 

P 88-1221 

Importer.  Organic  Dyestuffs 
Corporation. 

Chemical  (G)  Direct  Blue  189. 

Use/Import  (S)  Shading  color.  Import 
range:  2,200-4,400  kg/yr. 

P 88-1222 

Manufacturer.  ConfidentiaL 

Chemical  (G) 
Bis(phenylamino]sulfonphenyIamino 
disubstituted  carbomonocycle,  mixed 
salts. 

Use/Production.  (S)  Intermediate. 
Prod,  range:  Confidential. 

P88-1225 

Manufacturer.  Confidential. 

Chemical  (G)  Sulfonated 
polyacrylated.  sodium  salt. 

Use/Production.  [G]  Water  treatment 
flocculant.  Prod,  range:  Confidential. 

P88-1226 

Manufacturer.  Confidential. 

Chemical  (G)  Sulfonated 
polyacrylate,  potassium  salt. 

Use/Production.  (G)  Water  treatment 
flocculant.  Prod,  range:  Confidential. 

P 88-1227 

Manufacturer.  Confidential. 

Chemical  (G)  Sulfonated 
polyacrylated,  mixed  potassium  sodium 
salt. 

Use/Production.  [G]  Water  treatment 
flocculant.  Prod,  range:  Confidential. 
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P 88-1228 

Manufacturer.  ConfidoitiaL 

Chemical.  (G)  Sulfonated 
polyacrylated,  ammonium  salt 

Use/Production.  (G)  Water  treatment 
flocculant.  Prod,  range:  ConHdential. 

P 88-1229  I 

Manufacturer.  Confldential.         ' 

Chemical.  (G)  Alkyl  aromatic  sulfonic. 

Use/Production.  (S)  Enhanced  oil 
recovery  addition.  Prod,  range: 
ConHdential.  ■ 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  5  /kg  species  (Rat).  Eye  irritation: 
Strong  species  (Rabbit].  Skin  irritation: 
slight  species  (Rabbit).  Mutagenicity: 
negative. 

P 88-1230 

Manufacturer.  Confidential. 

Chemical.  (G)  Alkyl  aromatic 
hydrocarbon. 

Use /Production.  Destructive  use 
Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity 
LD50  >5  g/kg  species  (Rat).  Static  acute 
toxicity:  Time  LC50  96  h>l  g/l  species 
(Rainbow]  trout).  Eye  irritation:  Sli^t 
species  (Rabbit).  Skin  irritation: 
Negligible  species  (Rabbit). 
Mutagenicity:  Negative. 

P 88-1231 

Manufacturer.  Confidential. 

Chemical  (G)  Alkyl  aromatic  sulfonic 
acids. 

Use/Production.  (G)  Destructive  use. 
Prod,  range:  Confidential. 

'  P88-1232 

Manufacturer.  Confidential 
Chemical.  (G)  Modified  aliphatic 

hydrocarbon  resin. 
Use/Production.  (G)  Chemical 

intermediate.  Prod,  range:  Confidential. 

P 88-1233 

Manufacturer.  Confidential. 

Chemical.  (G)  Styrene  modified 
acrylic  polyol  polymer. 

Use /Production.  (G)  Open, 
nondispersive.  Prod,  range:  Confidential. 

P88-1234 

V  Importer.  Shin-Estu  Siliones  of 
America,  Inc. 

Chemical.  (G)  Organosiloxane. 

Use/ImporL  (G)  Ingredient  for 
cosmetics.  Import,  range:  1.000-2000  kg/ 

yr. 

P8»-1235 


Manufacturer.  The  Dow  Chemical 
Company. 

Chemical.  (G)  Acetylenic  ethers. 

Use/Production.  (S)  Chemical.  Prod, 
range:  Confidential. 


P 88-1236 

Manufacturer.  The  Dow  Chemcial 
Company. 

Chemical.  (G)  Olefinic  and  acetylenic 
ethers. 

Use/Production.  (G)  Adhesive  and 
aerospace  composite.  Prod,  range: 
Confidential. 

Toxicity  Data.  Acute  oral  toxicit3r: 
LDSO  >  1,000  mg/kg  species  (Rat).  Eye 
irritation:  Slight  species  (Rabbit).  SHn 
irritation:  Negligible  species  (Rabbit). 

P  88-1237 

Manufacturer.  The  Dow  Checmical 
Company. 

Chemical.  (G)  CMefinic  and  acetylenic 
ethers. 

Use/Production.  [G]  Adhesive  and 
aerospace  composite.  Prod,  range: 
Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LDSO  >  1,000  mg/kg  species  (Rat).  Eye 
irritation:  Sli^t  species  (Rabbit).  Skin 
irritation:  Negligible  species  (Rabbit). 

P 88-1238 

Importer.  Confidential. 

Chemical.  (G)  Unsaturated  polyester. 

Use/ImporL  (S)  Unsaturated  polyester 
for  wood  coating  formulation.  Import 
range:  910-5,000  kg/yr. 

P8»-1239 

Manufacturer.  Confidential. 

Chemical.  (G)  (Amidoaromatic  alkyl) 
halosubstituted  heterocycle. 

Use/Production.  (G)  Chemical 
intermediate.  Prod,  range:  1,800-14,000 

Toxicity  Data.  Acute  oral  toxicity: 
LDSO  >S.000  mg/kg  species  (Rat).  Acute 
dermal  toxicity:  LDSO  >  2,000  mg/kg 
species  (Rat).  Eye  irritation:  Slight 
species  (Rabbit).  Skin  irritation:  Slight 
species  (Guinea  pig).  Skin  sensitization: 
positive. 

P8B-12M 

Manufacturer.  E.L  Du  Pont  De 
Nemours  ft  Co.  Inc. 

Chemical.  (G)  Eydroxy  amine 
aromatic  sulfonate  salt 

Use/Production.  (G)  Open, 
nondispersive  use.  Prod,  range: 
Confidential 

P8B-12tl 

Importer.  Confidential. 

Chemical.  (G)  Polyurethane 
dispersion. 

Use/Import.  (S)  Preparing  adhesive. 
Import  range:  ConfidentiaL 

P 88-1242 

Manufacturer.  Confidential. 
Chemical.  (G)  Modified  maleated 
metal  resinate.  < 


Use/Production.  (S)  Binder  in  printing 
inks.  Prod,  range:  Confidential. 

P 88-1243 

Manufacturer.  3M. 

Chemical.  (G)  Perfluorochemical. 

Use/ProducUon.  (G)  Isolated 
intermediate,  nondispersive  use.  Prod, 
range:  Confidential. 

Toxicity  Data.  Acute  dermal  toxicity: 
LDSO  >2.0  g/kg  species  (Rabbit).  Static 
acute  toxicity:  Time  LC50  96  h82  mg/l 
species  (fathead  minnow).  Eye  irritation: 
Moderate  species  (Rabbit).  Skin 
irritation:  Strong  species  (Rabbit). 

P 88-1244 

Manufacturer.  3M. 

Chemical.  (G)  Nonadecafluorocanoic 
acid,  ammonium  salt 

Use/Production.  (G)  Processing  aid. 
Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity 
LDSO  >65  mg/kg  species  (Rat).  Acute 
dermal  toxicity:  LDSO  >2.0  g/kg  species 
(Rabbit).  Eye  irritation:  Moderate 
species  (Rabbit).  Skin  irritation:  Slight 
species  (Rabbit).  Mutagenicity:  negative. 

P  88-1245 

Importer.  Mitsubishi  Chemical 
Industries  Amer.  Inc 

Chemical.  (G)  Substituted  vinyl 
chloride — acrylic  acid  polymer. 

Use/Import.  (G)  Automobile 
equipment  Import  range:  Confidential. 

P 88-1246 

Manufacturer.  ConfidentiaL 
Chemical.  (G)  Modified  hydrocarbon 

resin. 
Use/Production.  (G)  Open, 

nondispersive.  Prod,  range:  Confidential. 

P  88-1247 

Manufacturer.  Eastman  Kodak 
Company. 

Chemical.  (S)  3-(Methoxyphenol)-3- 
oxopropanoic  acid,  methyl  ester. 

Use/Production.  (G)  Chemical  i 

intermediar-te.  Prod,  range:  700-2,000. 

Toxicity  Data.  Acute  oral  toxicity: 
LDSO  3S36-3969  mg/kg  species  (Rat). 
Acute  dermal  toxicity:  LDSO  >  2,000  mg/ 
kg  species  (Rat).  Eye  irritation:  Slight 
species  (Rabbit),  ^dn  irritation:  Slight 
species  (Rabbit).  Skin  sensitization: 
negative  species  (Guines  pig). 

P 88-1248 

Manufacturer.  Eastman  Kodak 
Company.  - 

Chemical.  (G)  Substituted-alkylamino 
substituted-benzoic  acid  derivate. 

Use /Production.  (G)  Chemical 
intermediate.  Prod,  range:  3300-6500  kg/ 

yr- 


Toxicity  Data.  Acate  oral  toxicity: 
LD50  >hjxn  mg/kg  apedes  (Rat).  Acute 
dermal  toxicity:  LDSO  >ZfXM  mg/kg 
species  (Rats).  Eye  irritation:  Sh^t 
species  (Rabbit).  Skin  irriution:  Sli^t 
species  (Rabbit). 

P88-1249 

/iT^porter  Organic  Dyestuff  Company. 
Chemical.  (G)  Add  Violet  80. 
Use/Import  (S)  fading  color.  Import 
range:  400-1,1000  kg/yr. 

P8»-1250 

/m/wrter.  Organic  Dyestuff  Company. 
'  ChemicaJ.  [C]  Add  Orange  S& 

{/seZ/a^pofl  (S)  Shading  color.  Import 
range:  1J00O-2J0O0  kg/yr. 

1^88-1251 

Manufacturer.  Owena-Coming 
Fiberglas  Corporation. 

Chemical.  (G)  Unsaturated  polyester 
resin. 

Use/Production.  (S)  Contact  molding 
resin.  Prod,  range:  ConfidentiaL 

Pas-iasa 

Importer  ConfidentiaL 
Chemical.  [G]  Urethane/aoylic  resin. 
Use/Import  (G)  Open,  non-dispersive 
use.  Import  range:  Confidential. 

P88-12S3 

Manufacturer.  ConfidentiaL 
Chemical.  (G)  Mercaptan  terminated 

polyether  polymer. 
Use/Production.  (S)  Polymer  for 

adhesive  and  sealants.  Prod,  range: 

400,000-l,50a000  kg/yr. 

P  88-1254 

Manufacturer.  ConfidentiaL 

Chemical.  (G)  Substitated 
alkylsilylurea. 

Use/Production.  (G)  Open. 
nondispersive  use.  Prod,  range: 
Confidential. 

P88-1255 

Importer.  Confidential. 
.Chemical.  (G)  Bis(nitroalkyIamino] 
alkane. 

Use/Import.  (G)  Rubber  chemicaL 
Import  range:  ConfidentiaL 

P88-1268 

Manufacturer.  Baker  Performance 
Chemicals. 

Chemical.  (G)  Thiocarbamate 
potassimn  salt 

Use/Production.  (G)  Water  darifies. 
Prod,  rangr.  Confidential. 

P88-1257 

Importer.  ConfidoitiaL 

Chemical.  (G)  PdyalkyUiktxane  resin 
with  alkoxy  and  hydroxy  groops. 

Use/Import  (S)  Binder  tor  paint. 
Import  range:  ConfidentiaL 
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Toxicity  Data.  Eye  irriution:  Slight 
species  (Rabbit).  Skin  initation:  Sli^t 
species  (Rabbit). 

P 88-1258 

Importer.  Confidential. 

Chemical.  (G)  Fluoro  elastomer. 

Uae/Import  (G)  Paint  Import  range: 
ConfidentiaL 

Toxicity  Data.  Mutagenidty: 
Negative. 

P86-1280 

Manufacturer.  Wilmington  Chemical 
Corporation. 

Chemical.  (G)  Aqueous  aliplwtic 
polyurethane. 

Use/Production.  (G)  Coating,  aptsu 
nondispersive.  Prod,  range:  Confidential. 

P 88-1261 

Manufacturer.  ConfidentiaL 
ChemicaL  (G)  2-^tIiacenesulfonic 

add.  l-amino-9.10-doxo-4-(sub8tituted 

phenyl)  amino)-  akkli  salt 
Use/Productioa.  (G)  Open. 

nondispersive  nse.  Prod,  range: 

Confidential. 

P 88-1212 

Manufacturer.  El.  Du  Pont  De 
Nemours  ft  Co.  Inc. 

Chemical.  (G)  Aliphatic  polyester 
glycol. 

Use/Production.  (G)  Destructive  use. 
Prod,  range:  Confidential. 

Toxicity  Data.  Inhalation  toxidty: 
LC50  >3.4  mg/kg  spedes  (Rat).  Static 
acute  toxidty:  Time  LCSO  96h7.8  mg/I 
spedes  (fodiead  minnow).  Mutagenidty: 
Negative. 

P88-1288 

Manufacturer.  Confidential. 

Chemical.  (S)  Polymer  o&  pelargonic 
add;  oleic  add:  coconut  fatty  add; 
glycerine:  adipic  add. 

Use/Production.  (S)  Industrial  coating 
for  paper.  Prod,  range:  57,000-252,000 
kg/yr. 

P88-128S 

Manufacturer.  Reichhold  Chemicals, 
Inc. 

Chemical.  (G)  Rosin  ester  dispersion. 

Use /Production.  (S)  Taddfier  for 
pressure  sensitive  adhesives.  I¥od. 
range:  ConfidentiaL 

P 88-1266 

Manufacturer.  The  Dow  Chemical 
Company. 

Chemical  (G)  Aromatic  ester 
carbonate. 

Use/Production.  (S)  Thermoplastic 
resin.  Prod,  range:  Confidential. 

P 88-1267 

Manufacturer.  Confidential. 


Chemical.  (G)  Hydrazine  derivative. 

Use /Production.  (G)  Open,  non- 
dispatsive  use.  IVod.  range: 
ConfidentiaL 

Toxicity  Data.  Mutagenidty:  negative. 

P88-1288 

Importer.  Atlantic  Industries. 

Chemical  (G)  Substituted 
heterocyclic  disasa 

Uae/Import  (S)  Reactive  dispersive 
dye.  Import  range:  ConfidentiaL 


Manufacturer.  ConfidentiaL 
Chemical.  (G)  5.S'7-indigotrisulfonic 

add. 
Use/Production.  (G)  Indicator  in 

water  analysis  ragout  Prod,  range:  1-6 

kg/yr. 

P8B-lS7t 

Manufacturer.  ConfidentiaL 
Chemical  (S)  Propenedioic  add. 

neopotasshua  salt. 
Use/Production.  (G)  Component  of 

buffer.  Prod,  range:  10-^  kg/yr. 

P88-1S71 

Manufacturer.  The  Dow  Chemical    < 
Company. 

Chemical  (G)  Substituted  pyridine. 

Use/Production.  (S)  Chemical 
intermediate.  Prod,  range:  ConfidentiaL 

P 88-1272 

Manufacturer.  The  Dow  C%emical 
Company. 

Chemical  (G)  Substituted  pyridine. 

Use /Production.  (S)  Chemical 
intermediate.  Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxidty: 
LDSO  2,000  mg/km  spedes  (Rat). 

P 88-1275 

Manufacturer.  The  Dow  Chemical 
Company. 

Chemical  (G)  Substituted  pyridine. 

Use/Production.  (S)  Chemical 
faitermediate.  Prod,  range:  Confidential. 

P 88-1274 

Manufacturer.  The  Dow  Chemical 
Company. 

Chemical  (G)  Substituted  pyridine. 

Use/Production.  (S)  Chemical 
intermediate.  Prod,  range:  ConfidentiaL 

Toxicity  Data.  Acute  oral  toxidty: 
LDSO  2,000  mg/kg  spedes  (Rat). 

P 88-1275 

Manufacturer 

BioTechnica  Agriculture,  Inc. 

Microorganism.  (G)  Genetically 

engineered  microorganism,  Parent 

strain:  Bradyrhizobium  japonicum  strain 
USDA 110;  Introduced  genes: 
Streptomycin/spectinomydn  resistance 
gene  originated  fix>m  Shigella  flexneri 
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and  tennination  sequences  from         v 
Escherichia  coli. 

Use/Production.  (G)  Two  small  scale 
field  trials:  (1)  To  determine  the  effect  of 
insertioB  of  the  marker  genes  on 
competition  and  symbiotic  performance 
under  field  conditions;  (2)  To  compare 
different  methods  of  applying  B. 
japonicum  to  soybean  seeds.  Production 
range:  8X10  '*  cells  per  year. 

Test  data.  The  wet  weight  of  soybean 
plants  infected  with  this  PMN  strain 
were  12.0%  lower  than  soybean  plants 
infected  with  the  parent  strain  after  5 
weeks  of  growth  in  a  greenhouse. 

Exposure.  Human:  Production  and 
field  application,  maximum  of  8  people. 
Environmental:  Laboratory  studies  of 
survival  in  field  soil  indicate  the  log  cell 
number  per  gram  of  soil  decreased  firom 
7.2  to  6.6  over  six  weeks  in  McAllister 
soil  and  fix>m  7.2  to  6.0  over  six  weeks  in 
Chippewa  soil. 

Environmental  release.  Production 
anddisposah  Cultures  sterilized  before 
disposal  in  publically  owned  treatment 
works,  soil  and  possible  groundwater 
release  at  field  site.  Small-scale  field 
trial:  The  microorganisms  will  be 
apphed  directly  to  the  soybean  seed  \ 
prior  to  planting.  The  field  test  plot  will 
be  about  one  acre.  The  field  trial  will  be 
conducted  in  two  locations:  (1)  A  100 
acre  field  at  BioTechnica's  Chippewa 
Agricultural  Station  near  Arkansaw  in 
Pepin  County,  Wisconsin  and  (2)  a  77 
acre  site  at  McAllister  Seed  Company's 
facilities  near  Mount  Pleasant  in  Henry 
County.  Iowa. 

PW-127B  I 

Importer.  Biotechnica  Agriculture,  Inc. 

Chemical  (G)  Bradyrhizobium 
japonicum. 

Use/Import  (S)  Soil  inoculant  Import 
range:  Confidential.  i 

P88-1277  ^ 

Importer.  Biotechnica  Agriculture,  )nc. 

Chemical.  (G)  Bradyrhizobium       | 
japonicum. 

Use/Import  (S)  Soil  inoculant  Import 
range:  Confidential.  i 

PaS-1278 

Importer.  Biotechnica  Agriculture,  Inc. 

Chemical.  (G)  Bradyrhizobium 
japonicum. 

Use/Import  (S)  Soil  inoculant  Import 
range:  Confidential. 

P 88-1279 

Manufacturer.  Confidential 
Chemical.  (G)  Modified  maleated 

calcium  resinate. 
Use /Production.  ;S)  Publication 

pavure  printing  inks.  Prod,  range: 

Confidential 


Toxicity  Data.  Acute  oral  toxicity: 
LD50  >5  gm/kg  species  [Rat].  Eye 
irritation:  Slight  species  (Rabbit).  Skin 
irritation:  negligible  species  (Rabbit). 

P 88-1281 

Importer.  Nuodex  Ina 

Chemical.  (S)  Reaction  product  of 
branched  nonylphenol  ethoxylalate 
with  acetic  acid,  chloro-,  soditmi  salt 
acidified. 

Use/Import  (S)  Drilling  fluids.  Import 
range:  2,000-15,000  kg/yr. 

Toxicity  Data.  Acute  oral  toxlcitjr 
LD50  >  3,000  mg/kg  species  (Rat).  Eye 
irritation:  Moderate  species  (Rabbit). 
Skin  irritation:  Moderate  species 
(Rabbit). 

P  88-1282 

Importer.  Nuodex  Inc. 

Chemical.  (S)  Reaction  product  of 
branched  nonanol,  ethoxylated, 
propoxylated  with  acetic  acid,  chloro-, 
sodium  salt  acidified. 

Use/Import  (S)  [Mlling  fluid.  Import 
range:  10,000-200,000  kg/yr. 

rox/cyfyDoto.  Acute  oral  toxicity: 
LD50  >  3,000  mg/kg.  Eye  irritation: 
strong  species  (Rabbit).  Skin  irritation: 
Strong  species  (Rabbit). 

P 88-1284 

Importer.  Nuodex  Inc. 

Chemical.  (S)  Butene,  trimer. 

Use/Import  (S)  Viscosity  regulator  for 
PVC-poster. 

Import  range:  50,000-100,000  kg/yr. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  10,000  mg/kg  species  (Rat).  Eye 
irritation:  None  species  (Rabbit).  Skin 
irritation:  Strong  species  (Rabbit). 

P88-1285 

Importer.  Nuodex  Inc. 

Chemical.  Butene,  tetramer. 

Use/Import.  (S)  Viscosity  regulator  for 
PVC-poster. 

Import  range:  Confidential. 

Toxicity  Data.  Eye  irritation:  None 
species  (Rabbit).  Skin  irritation:  Slight 
species  (Rabbit). 

P 88-1288 

Importer.  Nuodex,  Inc. 

Chemical.  (S)  Reaction  product  of 
alcohols,  C12-C14,  ethoxylated  with 
acetic,  chloro,  sodium  salt  acidified. 

Uae/Import  (S)  Drilling  fluids.  Import 
range:  5,000-28,000  kg/yr. 

Toxicity  Data.  Eye  irritation: 
Moderate  species  (Rabbit).  Skin 
irritation:  strong  species  (Rabbit). 

P 88-1287 

Importer.  Nuodex.  Ina 
Chemical.  (S)  Butene,  oligomer,  (C20/ 
C24),  hydrogenated. 


Use/ImperL  (S^A^sooMty  regulator. 
Insert  range:  50,000-100,000  kg/yr. 

Toxicity  Data.  Eye  irritation:  None 
spedes  (Rabbit).  Skin  irritation: 
Ne^igible  species  (Rabln't). 

P88-1288 

Importer.  Nuodex.  Inc. 

Chemical.  (S)  Reaction  product  of 
alcohols,  (C9/Cl3)-branched, 
ethoxylated,  propoxylated,  with  acetic 
acid,  chloro-,  sodium  salt,  acidiiied. 

Use/Import  (G)  Import  range:  5,000*- 
2.500  kg/yr. 

Toxicity  Data.  Acute  oral  toxicity: 
LDSO  >  3.000  mg/kg  species  (Rat).  Eye 
irritation:  None  species  (Rabbit). 

P8»-1289 

Importer.  Nuodex.  Ina 

Chemical.  (S)  Reaction  product  of 
poIy(oxy-1.2-ethanediyl),-alpha- 
(dinonylphenyl),-omega-hydroxy-, 
branched  with  cetic  acid,  chloro-, 
sodium  salt  acidified. 

Use/Import  (S)  Drilling  fluids.  Import 
range:  5,000-eaOOO  kg/yr. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  10.000  mg/kg.  Eye  irritation: 
None  species  (Rabbit).  Skin  irritation: 
Moderate  species  (Rabbit). 

P 88-1290 

Importer.  Confidential 

Chemical.  (S)  Cylclrfiexadec-8-en-l- 
one  mixture  of  cisand  trans  isomer. 

Use/Import.  (S)  Perfume  ingredient 
Import  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  10  g/kg  species  (Rat).  Eye 
irritation:  None  species  (Rabbit).  Skin 
iritation:  Negligible  species  (Rabbit). 

P88-1291 

Importer.  AUantic  Industries,  Inc. 

Chemical.  (G)  Substitiited 
anthrquinone. 

Use/Import.  (S)  Disperse  dye  for 
textile.  Import  range:  Confidential 

P 88-1292 

Importer.  Confidential 
Chemical.  (G)  Acrylic  copolymer. 
Use/Import  (G)  Acrylic  copolymer 
for  coating.  Import  range:  Confidential. 

P88-1289 

Manufacturer,  Pitman-Moore.  Inc. 

Chemical.  (S)  Complex-ester  of 
neopentyl  polyol  and  ether  neopentyl 
polyol  with  hydroxyalkanoic  add. 

Use/Production.  (S)  Chemical 
intermediate.  Prod,  range:  Confidential 

Toxicity  Data.  Acaleonltoxicityi 
LDSO  >5.000  mg/kg  spedes  (Rat).  Bye 
irritation:  SU^t  spedes  (Rabbit),  ^dn 
irritation:  Slight  spedes  (Rabbit).  Skin 


Federal  Register  /  Vpt:^5§imtM^ll 


26.  law  f  fmHi 


19037 


sensitization:  Negative  8pecies(guinea 
P«g)- 

P88-1294 

Manufacturer.  Confidential 
Chemical.  (G)  Vinyl  uretiiane. 
Use/Production.  (G)  Resin.  Prod, 
range:  Confidential. 

P 88-1295 

Manufacturer.  E.I.  Du  Pont  de 
Nemours  &  Company,  Inc. 

Chemical.  (S)  Substitiited  alkenoic 
acid  ester. 

Use/Production.  (S)  Industrial 
intermediate.  Prod,  range:  Confidential. 

P 88-1296 

Manufacturer.  E.I.  Du  Pont  de 
Nemours  &  Company,  Inc. 

Chemical.  (G)  Substituted  carboxylic 
acid  ester  heterocycle  salt. 

Use/Production.  (S)  Industiial 
intermediate.  Prod,  range:  Confidential. 

P 88-1297 

Manufacturer.  E.I.  Du  Pont  de 
Nemours  4  Company,  Inc. 

Chemical.  (G)  Substituted  carboxylic 
acid  ester  heterocycle. 

Use/Production.  (S)  Industiial 
intermediate.  Prod,  range:  Confidential 

P88-1298 

Manufacturer.  Confidential. 

Chemical.  (G)  Styrene  acrylated 
terpolymer. 

Use/Production.  (G)  Resin  for  coating. 
Prod,  range:  Confidential. 

P 88-1299 

Manufacturer.  Allied-Signal  Inc. 
Chemical.  (G)  Polyamide  alloy. 
Use/Production.  (G)  Polymer  alloy. 
Prod,  range:  Confidential. 

P 88-1300 

Importer.  Hoechst  Celanese 
Corporation. 

Chemical.  (G)  Modified  polyester 
resin. 

Use/Import.  (S)  Resin  for  powder 
coating.  Import  range:  12,000-95,000  kg/ 

yr- 

P 88-1301 

Manufacturer.  Confidential. 

Chemical.  (G)  Salt  of  substituted 
acrylazo  butanamide. 

Use/Production.  (G)  Open,  dispersive 
use.  Prod,  range:  Confidential. 

P 88-1302 

Manufacturer.  Confidential. 

Chemical.  (G)  Salt  of  substituted 
arylazo  butanamide. 

Use/Production.  (G)  Open, 
nondispersive  used.  Prod,  range: 
Confidential 


P 88-1303 

Manufacturer.  Confidential. 

Chemical.  (G)  Halogenated 
hydrocarbon. 

Use/Production.  (G)  Contained  use. 
Prod,  range:  Confidential. 

P  88-1304  ^ 

Manufacturer.  Confidential. 

Chemical.  (G)  Polypiperidinol 
acrylate-methacrylate. 

Use/Production.  (S)  UV  stabilizer  for 
thermoplastics.  Prod,  range: 
Confidential 

P 88-1305 

Manufacturer.  The  Dow  Chemical 
Company. 

Chemical.  (G)  Alky!  phenyl  ether. 

Use/Production.  (G)  Confidential. 
Prod,  range:  Confidential. 

P 88-1306 

Importer.  Confidential. 

Chemical.  (S)  4-(({2-chloro,  4-nitiY>) 
phenyl)  azo  (N-2-cyano  ethyl  N- 
ethyl)aniline. 

Use/Import.  (S)  Reaction  dye  for 
textiles.  Import  range:  Confidential. 

P 88-1307 

Importer.  Confidential 

Chemical.  (S)  2-propyl  amino-4-  (((2- 
bromo-4-nitro-6-cyano)  phenyl)  azo)-nn- 
diethyl  aniline. 

Use/Import.  (S)  dispersive  for  textiles. 
Import  range:  Confidential. 

P 88-1308 

Importer.  Confidential. 

Chemical.  (G)  NN-daiacetoxy-ethyl 
aniline. 

Use-Import.  (S)  Dispersive  dye  for 
textile.  Import  range:  Confidential. 

P 88-1309 

Importer.  Confidential 

Chemical.  (S)  Nibwbenzene.  4-  {(4-NN- 
diacetoxyethyl,  2-chloro)  phenyl)  azo). 

Use/Impart.  (S)  Dispersive  for 
textiles.  Import  range:  Confidential. 

P  88-1310 

Manufacturer.  Confidential. 

Chemical.  (G)  Salt  of  substituted 
arylazo  butanamide. 

Use/Production.  (G)  Open, 
nondispersive  use.  Prod,  range: 
Confidential. 

P 88-1311 

Manufacturer  Confidential. 

Chemical.  (G)  Salt  of  substituted 
arylazo  butanamide. 

Use/Production.  (G)  Open, 
nondispersive.  Prod,  range:  Confidential 

P 88-1312 

Importer  Confidential. 


Chemical.  (S)  9,10-anthracene-dione- 
>    l,5-diamino-bromo-4,8-dihydroxy. 
Use/Import.  (S)  Disperse  dye  for 
textile.  Import  range:  Confidential. 

P  89-1313 

Importer.  Confidential. 

Chemical.  (S)  3-(((2-bromo-4,6-dintiv) 
phenyl)  azo)  5-nn-diacetoxy  ethyl  4- 
methoxy,  acetanilide. 

Use/Import.  (S)  Disperse  dye  for 
textile.  Import  range:  Confidential. 

P 88-1314 

Importer.  Confidential. 

Chemical.  (S)  2-{((2-chloro,4-nitit)) 
phenyl)  azo-5-(nn-diacetoxy  ethyl) 
acetaniUde. 

Use/Import.  (S)  Disperse  dye  for 
textile.  Import  range:  Confidential 

P  88-1315 

Importer.  Confidential. 

Chemical.  (S)  4-  (((2-chloro.4-nitit)) 
phenyl)  azo)  (n-2-cyano  ethyl,  N-2- 
acetoxy  ethyl)  aniline. 

Use/Import.  (S)  Disperse  dye  for 
textile.  Import  range:  Confidential. 

P 88-1316 

Importer.  Confidential. 

Chemical.  (S)  4-  (((2-cyano.  4-nibX)) 
phenyl)  azo).  (n,2-cyano  ethyl,  N-ethyl) 
aniline. 

Use/Import.  (S)  Disperse  dye  for 
textile.  Import  range:  Confidential. 

P 88-1317 

Importer.  Confidential 
Chemical.  (S)  3-  (2-chloro  propyl) 

amino-4-  (((2-cyano-4-nitro)  phenyl  axo)- 

n,n-diethyl  aniline. 
Use/Import.  (S)  Disperse  dye  for 

textile.  Import  range:  Confidential 

P  88-1318 

Importer  Confidential 

Chemical.  (S)  9,10-Antracenedione 
1 ,4-diamino-2,3-dipheny  oxy. 

Use/Import.  (S)  Disperse  dye  for 
textile.  Import  range:  Confidential. 

P 88-1319 

Importer.  Confidential. 

Chemical.  (S)  9. 10-anthracene  dione, 
l-amino-4-hydroxy-2-(hexamethylene-l- 
yloxo-6-hydroxy). 

Use/Import.  (S)  Disperse  dye  for 
textile.  Import  range:  Confidential. 

P 88-1320 

Importer.  Confidential. 

Chemical.  (S)  4-(((2-bromo,  4-nitro,  6- 
chloro)  phenyl)  azo)  3-chloro,  nn- 
dihydroxy  ethyl  aniline. 

Use/Import.  (S)  Disperse  dye  for 
textile.  Import  range:  Confidential. 
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Manufacturer.  ConfidentiaL 
Chemical  (C)  Styrene  modified 

acrylic 
Use/Production.  (S)  Latex  for 

anticorrosion.  Prod,  range:  Confidential. 

P  88-1322  j 

Importer.  ConfidentiaL 

Chemical.  (S]  2-niethoxy-5-acetamino- 
4-((2-,4-dinitro-6-broino)  phtoyl  azo)-n- 
ethyL  n-cyano  ethyl  aniline.  i 

Use/Import.  (S)  Disperse  dye  for 
textile.  Import  range:  ConfidentiaL 

P 88-1323 

Importer.  Confidential. 

Chemical.  (C)  1-  ((2-nitro)  phenylazo 
amino  carbonyl  methylene) 
benzimidazole.  I 

Use/Import.  (S)  Disperse  dye  for 
textile.  Import  range:  ConfidentiaL 

P 88-1324 

Importer.  Confidential. 

Chemical.  (S)  4-{((4Hfiitro.  2.6-dichIoro) 
phenyl)  azo)  n-2-cyano  ethyl,  ,-2-acetoxy 
ethyl)  anitine. 

Use/Import  (S)  Disperse  dye  for 
textile.  Import  range:  ConfidentiaL 

P 88-1325 

Manufacturer.  ConfidentiaL 
Chemical.  (G)  Ali{diatic  polyurea. 
Use /Production.  (G)  Automotive 

coating  component  Prod,  range: 

ConfidentiaL 

P 88-1326  I 

Importer.  ConfidentiaL 

Chemical.  (S)  9-10-anthacene  dione,  1- 
amino-4-hydroxy-2-pbenoxy. 

Use/Import  (S)  Disperse  dye  for 
textile.  Import  range:  ConfidentiaL 

P  88-1327 

Importer.  Confidential. 

Chemical.  (S)  3-acetamino-4-((2- 
chloro-4-nitro)  phenyl)  azo)  nn-diethyl 
aniline. 

Use/Import  (S)  Disperse  dye  for 
textile.  Import  range:  Confidential. 

P 88-1328 

Manufacturer.  Dilson  Greatbatch  Ltd. 

Chemical.  (S)  Silver  vanadium  oxide. 

Use/Production.  (S)  Cathode  material 
for  lithiom  batteries.  Prod,  range:  82.5- 
2,500  kg/yr. 

P 88-1329 

Manufacturer.  Mapei  Corp. 

Chemical.  (G)  Vinyl  acetate-  acrylic 
copolymer. 

-   Use/Production.  (G)  Adhesive.  Prod, 
range:  150.000-250.000  kg/yr. 

P 88-1330 

Manufacturer.  Mapei  Corp. 


Chemical.  (G)  Styrene  acrylic 
copolymer. 

Use/Production.  (S)  Acfiienve.  Prod. 
range:  250,000-<HnOOO  kg/yr. 

P 88-1331 

Manufacturer.  Mapei  Corp. 

Chemical.  (G)  Styrene  acrylic 
copolymer. 

Use/Production.  (S)  Adhesive.  Prod, 
range:  60.000-120.000  kg/yr. 

Dated:  May  2a  19Cn. 
Steve  Newlnirg-RinB, 

Acting  Chief.  Public  Data  Branch,  btformation 

Management  Division,  Office  of  Toxic 

Substances. 

(FR  Doc.  8»-llS41  POed  5-25-88;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

[MM  Docket  No.  88-244) 

Application*  for  Consolidated 
Hearings;  R.  Tyier  Bland,  Jr.  and  West 
Point  Radio  Ltd.  Partnership 

1.  The  Commissimi  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  FM  station: 


Aiipicanl*  €ily  and 

RtoNo. 

Oockal 
No. 

A.R.  Tytef  Bland.  Jt; 

West  Point  VA. 
B.  West  Point  Radio 

Limited  Partnership; 

West  Point.  VA. 

BPH-870615MP... 
BPH-870615NB... 

88-244 

2.  Pursuant  to  section  3ao(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  ip  its 
entirety  under  the  corresponding 
headings  at  51  FR  19347.  May  29, 1986. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant 

Issue  Heading  and  Applicantfa) 

1.  Air  Hazard,  B 

2.  Comparative.  A,  B 

3.  Ultimate.AB 

3.  If  there  is  any  non-standardixed 
issue  in  this  proceeding,  the  full  text  of 
the  issue  and  the  applicant  to  which  it 
applies  are  set  forth  in  an  Appendix  to 
this  Notice.  A  copy  of  the  complete  HDO 
in  this  proceeding  is  available  for 
inspection  and  copying  during  normal 

'  business  hours  in  the  PQC  Dockets 


Breach  (Room  230),  1919  M  Street  NW.. 
Washington  DC.  llie  complete  text  may 
also  be  purchased  bom  the 
Commission's  dupUcating  contractor, 
International  Thmscnption  Services, 
Inc..  2100  M  Street,  NW..  Waritingtoa 
DC  20037.  (Telei^one  (202)  857-3800). 

W.  )an  Gay, 

Assistant  Chief  Audio  Services  Division. 
Mass  Medio  Bureau. 

[FR  Doc.  88-11885  FUed  5-25-88;  8:45  am) 
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[MM  Docket  Na  88-229] 

Applicatione  for  Consolidated  Hearing; 
Dwight  Broadcastifig  Co.  and  hnagery, 
inc. 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive  application 
for  a  new  FM  station: 


Applicant  city  and 
Siala 

FtoNa 

MM 

Docket 
Uo. 

B.  Imagery.  Inc.; 
Ovnght  IL 

BP»-«705??MF 
BP(^-870522MI 

88-229 

2.  Pursuant  to  section  309(e)  of  the 
Commnnications  Act  of  1934.  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headinga  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR  19347  (May  29. 1986). 
The  letter  shown  before  eadt  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant 

Issue  Heading  and  Applicanta 

1.  Comparative,  A,  B 

2.  Ultimate.  A.  B 

3.  If  there  are  any  non-standardized 
issues  in  this  proceeding,  the  full  text  of 
the  issue  and  the  applicants  to  which  it 
applies  are  set  forth  in  an  Appendix  to 
this  Notice.  A  copy  of  the  complete  HDO 
in  this  proceeding  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230).  1919  M  Street  NW.. 
Washington  DC.  The  complete  text  may 
also  be  purchased  from  the 
Commission's  duplicating  contractor. 
International  Transcription  Services, 


Inc..  2100  M  Street  NW.,  Washington. 
DC  20037.  (Telephone  (202)  857-3800). 

W.  Jan  Gay. 

Assistant  Chief  Audio  Services  Division, 
Mass  Media  Bureau. 

[FR  Doc.  88-11886  Filed  5-25-^-  8:45  am) 
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[MM  Docket  No.  88-243] 

Applications  for  Consolidated  Hearing; 
John  Gart>er  and  Associates  et  aL 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  FM  station: 
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Applicant,  city  and 
State 


A.  John  Gart>er  and 
Associates  (A 
General 
Partnertisip); 
Lancaster,  OH. 

B.  Trell  Broadcasting 
Company;  Lancaster, 
OH. 

C.  Alspach/Varga 
Communications. 
Inc.;  Larx^star,  OH. 

D.  Ptiiilips 
Broadcasting.  Inc.; 
Lancaster,  OH. 


File  No. 


BPH-870514MD... 

BPH-870514MG. 
BPH-870515MH. 
BPH-870515MJ... 


MM 

Docket 
No. 


88-243 


2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934.  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  sdet  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR  19347  (May  29. 1986). 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 

Issue  Heading  and  Applicants 

1.  Financial  Qualifications.  B 

2.  Air  Hazard.  A 

3.  Comparative.  A-D 

4.  Ultimate.  A-D  ! 

3.  If  there  are  any  non-standardized 
issues  in  this  proceeding,  the  full  text  of 
the  issue  and  the  applicants  to  which  it 
applies  are  set  forth  in  an  Appendix  to 
this  Notice.  A  copy  of  the  complete  HDO 
in  this  proceeding  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street  NW.. 
Washington  DC.  The  complete  text  may 
also  be  purchased  &om  the 


Commission's  duplicating  contractor, 
International  Transcription  Services, 
Inc..  2100  M  Street  NW.,  Washmgton, 
DC  20037.  (Telephone  (202)  857-3800). 

W.  Jan  Gay. 

Assistant  Chief  Audio  Services  Division, 

Mass  Media  Bureau. 

[FR  Doc.  88-11887  Filed  5-25-88;  8:45  am] 

WLUNO  CODE  (ril-OI-M 


[MM  Docket  No.  88-241] 

Applications  for  Consolidated  Hearing; 
Livingston  Communications,  Inc.,  et  aL 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  FM  station: 


Applicant  City,  and 
State 

File  No. 

MM 

Docket 
No. 

A.  Livingston 

BPH-870701MR... 

88-241 

Communicatuns, 

Inc..  Brusly,  LA. 

B.  West  Side 

BPH-870701MX... 

Commurtcatwns, 

Inc..  Brusly,  LA. 

C.  M.  Kip  Holden.  d/ 

BPH-870701NB_.. 

b/a  WKIP,  Umited 

A  Partnership  in 

Commendam. 

Bmsty.  LA. 

2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR  19347  (May  29. 1986). 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  appUcant. 

Issue  Heading  and  Applicants 

1.  Comparative.  A-C 

2.  Ultimate.  A-C 

3.  If  there  are  any  non-standardized 
issues  in  this  proceeding,  the  full  text  of 
the  issue  and  the  apphcanfs  to  which  it 
applies  are  set  forth  in  an  Appendix  to 
this  Notice.  A  copy  of  the  complete  HDO 
in  this  proceeding  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230).  1919  M  Street  NW., 
Washington  DC.  The  complete  text  may 
also  be  purchased  from  the 
Commission's  duplicating  contractor, 
International  Transcription  Services, 


Inc..  2100  M  Street  NW..  Washington. 

DC  20037.  (Telephone  (202)  857-3800). 

W.  Jan  Gay. 

Assistant  Chief  Audio  Services  Division, 

Mass  Media  Bureau. 

[FR  Doc.  88-11888  Filed  5-25-88:  8:45  am) 

MLLNM  CODE  SrH-Ot-M 


[MM  Docket  No.  88-230] 

Applications  for  Consolidated  Hearing; 
MarKey  Broadcasting  Co.,  Inc.  and 
Vermont  Broadcast  Associates,  Inc. 

1.  The  commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  FM  station: 


Applcant  aty,  and 
State 

FHeNo. 

Docket 
No. 

A.  MarKey 
Broadcasting  Co., 
Inc.  Lyndon,  VT. 

B.Vermont 

BPH-860113ME 

BPH-860113MF 

88-230 

Broadcasting 
Associates.  Inc.. 
Lyndon.  VT. 

2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  hearings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR  19347  (May  29. 1986). 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant 

Issue  Heading  and  Applicants 

1.  Comparative.  A.  B 

2.  Ultimate.  A.  B 

3.  If  there  are  any  non-standardized 
issues  in  this  proceeding,  the  full  text  of 
the  issue  and  the  applicants  to  which  it 
applies  are  set  forth  in  an  Appendix  to 
this  Notice.  A  copy  of  the  compete  HDO 
in  this  proceeding  is  available  for 
inspection  and  copying  during  normal 
business  houirs  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street.  NW., 
Washington  DC.  iTie  complete  text  may 
also  be  purchased  from  the 
Commission's  duplicating  contractor. 
International  Transcription  Services. 
Inc..  2100  M  Street.  NW.,  Washington, 
DC  20037.  (Telephone  (202)  857-3800). 
W.Ian  Gay. 

Assistant  Chief  Audio  Services  Division, 

Mass  Media  Bureau. 

[FR  Doc.  88-11890  Filed  5-25-88;  8:45  am] 
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[MM  Docint  Na  ••-243] 

Applications  for  Consolidated  Hearing; 
Nanette  Markunas  et  al. 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  FM  station: 


Tito  No. 

Docket 
Ho. 

A.MaonI.Ltd^ 

Milford.  OE. 
B.  JCH  Broadcasters 
CorpL,  MWont  DE. 

BPH-BTOSIMR 

BPH-87051NG_ 

86-239 

Applicants,  City,  and 
State 

FleNa 

Docket 
No. 

1.  Nanette  Martamas. 
Montauk.  NY. 

2.  C&SRadto 
Corporation. 
Montauk.  NY. 

3.  Jeffrey  A.  SaNong. 
Montauk.  NY. 

BPB-e70(O1MO-. 
BPH-e7t)331MO 

BPH-«7D40aKF    ... 

88-242 

2.  Pursuant  to  section  308(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  in  a  consolidated 
proceeding  upon  the  issues  whose 
headings  are  set  forth  below.  The  text  of 
each  of  these  issues  has  been 
standardized  and  is  set  forth  below  in 
its  entirety  under  the  corresponding 
headings  at  51  FR  19347,  May  29, 1988. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant 

Issue  heading  and  AppUcants 

1.  Comparative.  A.  B.  C 
Z  UltJBate,  A.  B.  C 

3.  If  there  is  any  non-standardized 
issue  in  the  proceeding,  the  full  text  of 
the  issue  and  the  apphcant  to  which  it 
applies  are  set  forth  below  in  an 
Appendix  to  this  notice.  A  copy  of  the 
complete  HDO  in  this  proceeding  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street  NW.,  Washington.  IX.  The  j 
complete  text  may  also  be  purchased 
from  the  Commission's  duplicating 
contractor,  International  Transcription 
Services,  Ina.  2100  M  Street  NW.. 
Washington.  DC  20037.  (Telephone  (202) 
857-3800). 
W.  |an  Gay. 

Assistant  Chief.  Audio  Services  Division. 
Mass  Media  Bureau. 
[FR  Doc  88-11801  FUed  S-2&-88;  8:45  aa) 
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[MM  Docket  No^aS-23»]  ' 

Applcatlons  tar  Consolidated  Hearing; 
INiKord,  Ltd.,  et  aL 

1.  The  Conmiission  has  before  it  the 
following  amitually  exclusive 
applications  for  a  new  FM  stati<Mi: 


2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR  19347  (May  29. 1986). 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 

Isstie  Heading  and  Applicants 

1.  Air  Hazard,  A 

2.  Comparative,  A,  B 

3.  Ultimate,  A,  B 

3.  If  there  is  any  non-standardized 
issue  in  this  proceeding,  the  full  text  of 
the  issue  and  the  applicants  to  which  it 
applies  are  set  forth  in  an  Appendix  to 
this  Notice.  A  copy  of  the  complete  HDO 
in  this  proceeding  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230).  1919  M  Street  NW.. 
Washington  DC  Tlie  complete  text  may 
also  be  purchased  from  tits 
Commission's  duplicating  contractOT. 
lotemational  Transcription  Services. 
Ina.  2100  M  Street  NW..  Washington. 
DC  20037.  (Tdephooe  (202)  857-3800). 
W.  Jon  Gay. 

Assistant  Chief,  Aadm Services  Division, 
Mast  Media  Bureau. 

[FR  Doc.  aa-liaaz  Filed  5-25-88;  8.-4S  am] 
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[MM  Docket  No.  •8-226] 

Applications  for  Consolidated  Hearing; 
Wortti  M.  Miller  and  Megan  H. 
McWHIiants 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
appb'cations  for  a  new  FM  station: 


Appkcant  cSy.  and 

StBl* 

HeNa 

Oxket 
No. 

A.  Woith  ML  MHv. 
NWMNWVA. 

B.  Megan  H. 
McWIitnw, 
NWMWS,  VA. 

B(>H-8706t4MK..._. 
BPH-S70615NI 

8e-22e 

2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR  19347,  May  29, 1986. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  affiles  to 
that  particular  applicant 

Issue  Heading  and  Applioants 

1.  Comparative.  A.  B 

2.  Ultimate.  A.  B 

3.  If  there  are  any  non-standardized 
issues  in  this  proceeding,  the  full  text  of 
the  issues  and  the  applicant(s)  to  which 
they  apply  are  set  forth  in  an  Appendix 
to  this  Notice.  A  copy  of  the  complete 
HDO  in  this  proceeding  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230).  1919  M  Street,  NW., 
Washington.  DC  'The  complete  text  may 
also  be  purchased  from  the 
Commission's  duplicating  contractor, 
International  Transcription  Services, 
Inc.,  2100  M  Street,  NW.,  Washington, 
DC  20087.  (Telephone  (202)  857-3800). 
W.  |an  Gay. 

Assistant  Chief,  Audio  Services  Division, 

Mass  Media  Bureau. 

[FR  Doc  86-11883  Filed  5-25-88: 8:45  am] 
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[MM  Docket  Na  88-225] 

Applications  for  Consolidated  Hearing; 
Spring  Arlxr  College  et  ai. 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  modification  of 
noncommercial  FM  facilities. 


App«cant  City,  and 
Stale 

Fie  No. 

MM 
Dock- 
ed No. 

College, 

WSAE(FM).  Spring 
Aftxx,  Ml. 
B.  Bovd  of  Trustees/ 

BPED-790eO6AA...J 
BPED-800303AO.... 

88-225 

OHwel  CoUega. 
WOCR(FM)  ONvem, 
ML 

2.  Pursuant  to  section  9M(e)  ot  die 
Communicatiaas  Act  of  1934.  as 
amended,  the  above  applications  liave 
been  dengnated  for  hearing  in  a 
consolidated  proceeding  upon  the  issue 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 


standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR  19347.  May  19. 1988. 
The  letters  shown  before  each 
applicant's  name  above  is  used  below  to 
signify  whether  the  issue  in  question 
applies  to  that  particular  applicant 

Issue  Heading  and  Applicant 

1.  Enviromnental.  A 

2. 307(bl-Modiricatian  A.  B 

3.  Contingent  Comparative-Noncommercial 
Educational  FM,  A.  B 

4.  Ultimate.  A.  B 

3.  If  there  is  any  non-standardized 
issue(s)  in  the  proceedmg,  Ae  full  text  of 
the  issue  and  the  applicant(3)  to  which  it 
applies  are  set  forth  in  an  Appendix  to 
this  Notice.  A  copy  of  the  complete  HDO 
in  this  proceeding  is  available  for 
inspecthm  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street,  NW., 
Washington,  DC,  The  complete  text 
may  also  be  purchased  from  the 
Commissioa's  duplicating  contractor, 
International  Transcription  Services. 
Inc..  2100  M  Street  NW..  Washington, 
DC  20037  (Telephone  No.  (202)  857- 
3800). 
W.  Ian  Gay. 

Assistant  Chief,  Audio  Services  Division, 
Mass  Media  Bureau. 

[FR  Doc.  88-11894  Filed  5-25-88;  8:45  am] 
BILUNG  cooc  nn^i-ti 


Appncations  for  Consolidated  Hearing; 
Jerry  Swink  and  Mmttngton 
Broadcaeting  Corp. 

1.  The  Conunission  has  b^ore  it  the 
following  mutually  exclusive 
applications  for  a  new  FM  station: 


Applicant,  CHy.  and 
State 

File  No. 

MM 

Docket 

No. 

A.  j6fTy  Swink, 

Huntinyluii,  TX 
Huntington 

BPH-S70219MB 
BPH-870224MO 

88-208 

Huntington.  TX 

2.  Piusuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  aa 
amended,  the  above  appUcatioos  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR  19347.  May  29, 1986. 
The  letter  shown  before  each  applicant's 
name,  above,  is  ased  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant 


Issue  Heading  and  Applicants 

1.  Comparative,  A,  B 

2.  Ultimate.  A,  B 

3.  If  there  are  any  non-standardized 
issues  in  this  proceedmg.  the  full  text  of 
the  issue  and  the  applicants  to  which  it 
applies  are  set  forth  in  an  Appendix  to 
this  Notice.  A  copy  of  the  complete  HDO 
in  this  proceeding  is  available  for 
inspection  and  copying  daring  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street,  NW., 
Washii^on  DC  Jhtt  complete  text  may 
also  be  purchased  from  tbie  < 

Commission's  duplicating  contractor. 
IntematioDal  Transcription  Services, 
Inc.  2100  M  Street,  NW.,  Washington. 
DC  20037.  (Telef^Moe  (202)  857-3800). 
W.JaaGay, 

Assistant  Chief,  Audio  Services  Division, 
Mass  Media  Bareani. 

[FR  Doc  88-11895  FHed  5-25-88;  8:45  am] 
BiujNa  case  •712-01-M 

[MM  Docket  No.  88-227] 

Applications  tor  Consolidated  Hearing; 
Telecommunications  Network,  ln&,'et 
ai. 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  FM  station: 


ApplKant  City,  and 
State 

Fie  No. 

MM 

Docket 

No. 

A.  Telocommurtcations  BPH-860523ME 

88-227 

Netwoik.  Inc. 

DaHas.PA. 

B.  Dennis  A.  SchactU 

BPH-860530MH 

and  RonaM  E. 

Schacht  d/b/a 

Mountain 

Broadcasting, 

Dallas.  PA. 

2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  imder  the  corresponding 
headings  at  51  FR  19347.  May  29, 1986. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant 

Issue  Heading  and  Appiicanta 

1.  Comparative,  All 

2.  Ultimate.  Ail 

3.  If  there  are  any  non-standardized 
issues  in  this  proceeding,  the  full  text  of 
the  issue  and  the  appUcants  to  which  it 
applies  are  set  forth  in  an  Appendix  to 


this  Notice.  A  copy  of  the  complete  HDO 
in  this  proceeding  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230).  1919  M  Street  NW.. 
Washington  DC.  "Die  complete  text  may 
also  be  purchased  from  the 
Commission's  duplicating  contractor. 
International  Thmscription  Services. 
Inc.,  2100  M  Street  NW..  Washington. 
DC  20037.  (Telephone  (202)  857-3800). 
W.  )an  Gay. 

Assistant  Chief,  Audio  Services  Division, 

Mass  Media  Bureau. 

[FR  Doc.  88-11896  Filed  ^25-88;  8:45  am] 

BiLUNO  CODE  e71I-01-« 


[MM  Docket  No.  88-210] 

Appiicatione  for  Consolidated 
Proceeding;  Toplc-AIr,  Ltd.,  et  si. 

1.  The  Conunission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  FM  station: 


Applicant.  Qty  and 
State 

FileNa 

MM 

Docket 

No. 

A.  Tropic-Air.  Ltd, 
Aiea.  HI. 

B.  Charles  R. 

BPH-851028MA 

BPH-851028MB 

88-210 

Crawford.  Aiea.  HI. 
B.  James  Conrad 

BPH-85102eMD 

Diaz.  Sr..  Aiea.  HI. 
D.Jess  8  Isabele 

BPH-e51028MF. 
tPraviously 

Distniseed]. 

Drake,  Joint 
Tenants,  Aiea,  HL 

2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR  19347.  May  29, 1986. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 

Issue  Heading  and  Applicants 

1.  Environmental,  All. 

2.  Comparative,  All. 

3.  Ultimate.  AU. 

3.  If  there  is  any  non-standardized 
issue  in  this  proceeding,  the  full  text  of 
the  issue  and  the  applicant  to  which  it 
applies  is  set  forth  in  an  Appendix  to 
this  Notice.  A  copy  of  the  complete  HDO 
in  this  proceeding  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dodcets 
Branch  (Room  230).  1919  M  Street  NW.. 
Washington,  DC.  "The  complete  text  may 
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also  be  purchased  from  the 
Commission's  duplicating  contractor, 
International  Transcription  Services, 
Inc.,  2100  M  Street  NW.,  Washington, 
DC  20037  (Telephone  No.  (202)  857- 
3800).  j 

W.  |an  Gay, 

Assistant  Chief,  Audio  Services  Division, 

Mass  Media  Bureau. 

(FR  Poc  88-11897  Filed  5-25-88;  8:45  am] 

aNJJNO  COK  t7ia-»t-M 


[MM  Docket  No.  8e-22S] 


Applications  for  Consolidated  Hearing; 
Visalia  Broadcast  Ltd.  et  aL  . 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  FM  station: 


Federal  Register  /  Vol  5^.  t»).  102  /  Thwpdajr.  May  2a.  ia»  7  Motkas 
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Applicant,  ctly,  and 
Slate 

RtoNo. 

Doctoi 
Na 

B.  Shanyte  G.  Chung. 

BPM-870331PE 

Eurichand  Robert, 
Euricti  d/b/a  Oak 
Tree  Broadcasting. 
Vnalia.  CA. 

BPH-870415KQ 

Broadcasting 
United,  Visalia.  CA. 

Appiicam.  dty.  and 
Stale 


A.  Visalia  Broadcast 
Limited  Partnership, 
Visaia.CA. 


BPH-870331NJ. 


Docket 
No. 


88-228 


2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR  19347,  May  29, 1986. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 

Issue  Heading  and  Applicants 

1.  Financial,  C 

2.  Air  Hazard,  A 

3.  Comparative,  A,  B,  C 


4.  Ultimate,  A.  B,  C 

3.  If  there  are  any  non-standardized 
issues  in  this  proceeding,  the  full  text  of 
the  issues  and  the  applicant(s)  to  which 
they  apply  are  set  forth  in  an  Appendix 
to  this  Notice.  A  copy  of  the  complete 
HDO  in  this  proceeding  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230).  1919  M  Street,  NW., 
Washington,  DC.  The  complete  text  may 
also  be  purchased  bora  the 
Commission's  duplicating  contractor. 
International  Transcription  Services, 
Inc.,  2100  M  Street,  NW.,  Washington, 
DC  20037.  (Telephone  (202)  857-3800). 
W.  )an  Gay, 

Assistant  Chief,  Audio  Services  Division, 

Mass  Media  Bureau. 

[FR  Doc.  88-11886  Filed  5-25-88:  8:45  am] 

BtLUNQ  COK  t712-01-«l 


[MM  Docket  No.  8«-23«] 

Applications  for  Consolidated  Hearing; 
White  Eagle  Ltd.  et  al. 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  FM  station: 


App«cant  City  and  State 


A.  White  Eagle,  Limited  Partnership.  Des  Moines,  lA . 

B.  Johnson  Des  Momes  Broadcasting  Limited,  Des  Moines.  lA 

C.  Ronald  Sorenson,  Des  Moines,  lA ..._ 

D.  Clear  Channel  Commmcatiofw,  Inc.  Des  Moinea,  lA 

E.  Midiwest  Radio.  Inc.,  Des  Moines.  lA 

F.  Des.  Moines  Broadcast  Umrted  Partnership.  Des  Moines,  lA. 

G.  Santee  Broadcasting.  Inc..  Des  Moines.  lA 

H.  Joahua  One  Eight,  dt>a  Heart  o«  Iowa  Broadcasting..  Oes  Moines,  IA..._ 

I.  SpaoCom,  Inc.,  Des  Moirws.  lA „ ; 

J.  Chuckay  Corp..  Des  Moines,  IA„ „ .J """""""" 

K.  Asterisk  BreadcasHrfg.  Inc.,  Des  Moines,  lA ~....S..~Z 

L  Sinclair  Telecaisle.  Inc.,  Des  Moines,  lA „ "."Z!!™"  . 

M.  Beverly  J.  Hewitt.  Ruth  Sirko,  et  ai.  d/b/a  High  Toiver  PMtnanhip,  Dm  MoJnMriA ' 
N.  Des  Moines  Skywave,  Inc..  Des  Moines,  lA _. 


File  No. 


BPH-870429MR 

BPR-e70429ML 

BPH-870430MM 

BPH-670430MO 

BPH-870430MO 

BPH-870430MS 

BPH-870430MV 

BPH-870430MW 

BPH-870430MZ 

BPH-870430r4A 

BPH-e70430NB 

BPH-870430NC 

BPH-870430ND 

BPH-870430OJ 


I  Docket 
140. 


88-238 


2.  Pursuant  to  47  U.S.C.  309(e).  the    i 
above  applications  have  been 
designated  for  hearing  in  a  consolidated 
proceeding  upon  the  issues  whose 
headings  are  set  forth  below.  The  text  of 
each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR  19347  (May  29, 1986). 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 

Issue  Heading  and  Applicants 

1.  Financial  Qualifications.  B 

2.  Alien  Control,  C 
3.AirHazard.C.F,G,J 

4.  Comparative,  A-N 

5.  Ultimate,  A-N 


3.  If  there  ia  any  non-standardized 
issue  in  this  proceeding,  the  full  test  of 
the  issue  and  the  applicant  to  which  it 
applies  are  set  forth  in  the  Appendix  to 
this  Notice.  A  copy  of  the  complete  HDO 
in  this  proceeding  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street,  NW.. 
Washington  DC.  The  complete  text  may 
also  be  piu'chased  from  the 
Commission's  duplicating  contractor, 
International  Transcription  Services, 
Inc.,  2100  M  Street,  NW.,  Washington, 
DC  20037.  (Telephone  (202)  857-3800). 
W.  Ian  Gay, 

Assistant  Chief  Audio  Services  Division, 
Mass  Media  Bureau. 

[FR  Doc.  8S-11899  Filed  5-25-88:  8:45  am] 
BtLUNQ  cooc  azia-oi-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Anti-Arson  Program 

agency:  Federal  Emergency 
Management  Agency. 

action:  Notice  of  Solicitation  for  Award 
of  Cooperative  Agreement. 

Notice  of  Solicitation  is  hereby  given 
that  the  Federal  Emergency 
Management  Agency,  under  the  Fire 
Prevention  and  Control  Act  of  1974,  will 
issue  a  Request  for  Assistance  (RFA) 
No.  EMW-88-S-2877  on  June  15, 1988. 
regarding  the  design  and 
implementation  of  anti-arson  strategy 
program  for  Community-Based  Anti- 


Arson  Programs.  This  pro^ara  is  limited 
to  Community-Based  OiganizatioDs. 

The  purpose  of  this  assistance  is  to 
focus  on  nationwide  efforts  to  reduce 
the  number  of  arson  related  fires  fkat 
occur  every  year  throughout  this 
country. 

Some  broad  objectives  (rf  tins  program 
are: 

•  To  encoorage  neighborhood 
involvement  in  reducing  arson  Tires 
through  new  and  innovative  broad 
spectrum  programs. 

•  To  expand  the  Deighborhood 
involvement  to  a  community-wide 
participation  in  fighting  arKUL 

•  To  make  infonnatkm  available  to 
other  neighborhoods  and  contmomties 
regarding  successful  programs. 

•  To  increase  the  cooperatioa 
between  neighboriiood  residents. 
coBimunity  groups  and  pobiic  service 
organizations  such  as  fire,  police, 
building  and  code  departments. 

•  To  btold  a  comprehensive 
community  anti-araon  program. 
Applications  for  assistance  oust  be 
requested  in  writing  and  addressed  as 
follows: 

Federal  Bnergency  Management 
Agency,  Office  of  AcquisiticHi 
Management,  500  C  Street  SW., 
Room  728,  Washington,  DC  20472, 
Attn:  Cathy  A.  Green,  Contract 
^>ecialist 
Request  for  Assistance  No.  EMW-88- 
S-2877 

Please  incfaide  a  self-addressed 
mailing  label  with  &e  request 
Cooperative  Agreenientt  are 
anticipated  to  be  awarded  as  s  result  of 
this  reqoest  for  SMistance.  tt  is 
anticipated  that  a  minimiiiia  gf  five  (5) 
and  a  maximum  of  thirty  (30)  ■iiisliiiii  i 
awards  will  be  made.  The  anticipated 
funding  levels  of  this  program  are 
between  $5.0QOi)0  to  $15.00a00  based  on 
the  criteria  shown  in  Attachment  C  of 
the  solicitation  package. 
Kenneth  |.  Btzonkala. 

Director,  Office  of  Acquisition  Management. 
(FR  Doc.  88-11829  FUed  5-25-88;  8:45  am] 
BiLUNa  coos  tns4i-a    . 


FEDERAL  MARITIME  COMMISSION 
Agreement(s)  Filed 

The  Federal  MaritiBie  Commission 
hereby  gives  notice,  that  on  May  17. 
ISM^  the  foBowing  a^eement  was  filed 
with  the  ConoBitsaon  porsoant  to 
section  5.  Shipping  Act  of  1964.  and  was 
considered  effective  that  date,  to  the 
extent  it  constitutes  an  assessment 
agreement  as  described  in  paragraph  (d) 
of  section  5.  Shipping  Act  of  1984. 


AgreeiaeatNo,:  2(n-0000e6;OQS. 
Titk:  Port  of  Greater  ftew  York  and 
New  Jersey  Assessment  Agreement 
Pmtiea: 

New  York  Shipping  Association,  Inc. 

(NYSA) 
International  Longsboreman's 

AssociaticHi,  AFL-CIO  (ILA) 

Synopsis:  The  amendment  provides 
for  the  May  1. 1968  SBspennon  of  the 
NYSA-ILA  Contamer  Premium  on 
northbound  uai  soadiboand  Puerto 
Rican  cargoes. 

By  Order  of  the  Federal  Marrtime 
Coisnmmon. 

Josepk  C  I^DHciIlg. 

Secretary. 
Dated:  Mey  23. 1988. 

[FR  Doc.  88-11925  Filed  5-25-88;  8:45  am] 
BILLma  COOK  sniMM-ii 


Agreemefitfs)  FUed 

The  Federal  Maritime  Comraission 
hereby  gives  notice  of  the  filing  of  the 
following  a^eemeDt(s)  ptn^oant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  laay  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC  Office  of  the  Federal 
Maritime  Commission.  1100  L  Street 
NW.,  Room  1032S.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Comraission.  Washington,  DC 
20573,  within  10  days  after  the  date  of 
the  Federal  RegMsr  in  which  this  notice 
am}ear8i.  The  reqoirements  for 
comments  are  found  m  \  snJBKQ  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regardmg  a  poidKng 
agreement 

Agreement  No.:  ZZt-OOMOl-OOfZ. 

Title:  Long  Beach  Terminal 
Agreement 

Parties: 

City  of  Long  Beadi 

Sea-Land  Services,  faic  fSea-Land) 

Synt^ms:  Tht  agreement  restates  and 
amends  the  basic  agreement  to  provide 
Sea-Land  with  an  additional  b»di  and 
land  area,  and  revises  the  compensation 
formula. 

Agreement  No.:  224-200119. 
Title:  Port  of  Seattle  Lease  Agreement. 
Parties: 
Port  of  Seattle 

Trans  Pacific  Container  Service 
Corporation 

Synopsis:  The  proposed  agreement 
establishes  a  five-year  lease  with 
renewal  options  for  a  23.7  acre  container 


terminal  facility  at  tenniiml  30.  Seattle. 
Washington. 

By  Otdex  of  the  Federal  Maritime 
Conunisaion. 
loaaphCPottcia^ 
Secretary. 

Dated:  May  23. 1988. 
[FR  Doc  8&-1187Z  Filed  S-2S-88;  8:45  am] 
siLusa  coos  sna.*!-!* 


FEDERAL  RESERVE  SYSTEM 

Bryn  Maair  Bank  Corp.  et  aL; 
ApplicaUons  To  Engage  de  Novo  ki 
PermiseM*  Nonbankkig  ActMlfaa 

The  companies  listed  m  this  notice 
have  filed  an  application  imd^ 
S  22S.23(a)(lVof  the  Board's  Regulation 

Y  (12  CFR  225.23(a)(1))  for  the  Board's 
approval  imder  section  4(c)(&)  of  the 
Bank  Holding  Cotapany  Act  (12  U.S.C. 
1843(c)f  8))  and  |  225.21(a)  of  RegnlaHon 

Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  9  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  sncfa  activities  wiO  be  conducted 
throughoat  the  United  States. 

Eadi  ifiplication  is  availaUe  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  wiD  also  be  available  for 
mspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outwei^  poesibie  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  June  17, 1988. 
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A.  Federal  Reserve  Bank  of 
Philadelphia  (Thomas  K.  Oesch,  Vice 
President)  100  North  6th  Street. 
Philadelphia,  Pennsylvania  19105: 

1.  Bryn  MawrBank  Corporation,  Bryn 
Mawr,  Pennsylvania;  to  engage  de  novo 
through  its  subsidiary,  Havens  & 
Company,  Ina,  Radnor,  Pennsylvania,  in 
the  performance  of  real  estate 
appraisals  pursuant  to  9  225.25(b)(13]  of 
the  Board's  Regulation  Y.  Comments  on 
this  application  must  be  received  by 
]une  10. 1988. 

B.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Vice  President)  230 
South  LaSalle  Street.  Chicago,  Illinois 
60690: 

1.  Bank  of  Montreal,  Montreal, 
Quebec,  Canada,  and  Bankmont 
Financial  Corporation,  Wilmington, 
Delaware;  to  engage  de  novo  through 
their  subsidiary,  Harris  Government 
Securities.  Inc.,  Chicago,  Illinois,  in 
underwriting,  dealing  in,  brokering, 
purchasing  and  selling  of  such 
obligations  of  the  U.S.  Government  and 
its  various  agencies  pursuant  to 
§  225.25(b)(16)  of  the  Board's  Regulation 
Y. 

C.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St  Louis,  Missouri  63166: 

1.  Meredosia  Bancorporation,  Inc., 
Springfield,  Illinois;  to  engage  de  novo  in 
the  origination  of  conventional,  F.H.A. 
and  V.A.  mortgage  loans  for  immediate 
sale  to  third-party  investors  pursuant  to 
S  225.25(b)(l)(iii)  of  the  Boards 
Regulation  Y.  These  activities  will  b« 
conducted  within  a  200  mile  radius  of 
Springfield,  Illinois. 

D.  Federal  Reserve  Bank  of  Dallas  (W. 
Arthur  Tribble,  Vice  President)  400 
South  Akard  Street,  Dallas,  Texas  75222: 

1.  Texas  Capital  Bancshares,  Ina.  i 
Houston.  Texas;  to  engage  de  novo  J 
through  its  subsidiary,  Texas  Capital 
Services,  Inc.,  Houston,  Texas,  in  full 
pay-out  personal  property  leasing 
pursuant  to  S  225.25(b)(5)  of  the  Board's 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  May  20, 1988. 
lames  McAfee. 

Associate  Secretary  of  the  Board. 
[PR  Doc.  88-11780  Filed  5-25-88;  8:45  am] 
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Pasco  Financial  Corp.,  at  al.; 
Foraurtions  of;  Acquisitions  br,  and 
Mergars  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 


under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
S  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
UeU'Of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  June  17. 
1988. 

A.  Federal  Reserve  Bank  of  Atlanta 

(Robert  E.  Heck,  Vice  President)  104 
Marietta  Street.  N.W..  Atlanta,  Georgia 
30303: 

1.  Pasco  Financial  Corporation,  Dade 
City.  Florida;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  First  National  Bank  of 
Pasco,  Dade  Qty,  Florida.  Comments  on 
this  application  must  be  received  by 
June  16, 1988. 

B.  Federal  Reserve  Bank  of  Chicago 

(David  S.  Epstein.  Vice  President)  230 
South  LaSalle  Street.  Chicago.  Illinois 
60690: 

1.  Britte  Bancshares,  Inc.,  Britt,  Iowa; 
to  become  a  bank  holding  company  by 
acquiring  90  percent  of  the  voting  shares 
of  First  State  Bank,  Britt,  Iowa. 

2.  Tripoli  Bancshares,  Inc.,  Saint  Paul. 
Minnesota;  to  acquire  10  percent  of  the 
voting  shares  of  First  State  Bank,  Britt. 
Iowa. 

Board  of  Govemtira  of  the  Federal  Reserve 
System.  May  20, 1988. 
James  McAfee, 

Associate  Secretary  of  the  Board. 
[PR  Doc.  88-11781  Filed  5-25-88;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control 

Project  Grants  for  Preventive  Health 
Services;  Immunization  Availability  of 
Funds  for  Fiscal  Year  1986  and 
Amendment  to  Program  Guidelines 

Introductioii 

The  Centers  for  Disease  Control 
announces  the  availability  of  funds  for 
Fiscal  Year  1988  for  Project  Grants  for 
Preventive  Health  Services — 
Immunization.  The"Amendments" 
Section  of  this  notice  amends  the 
Program  Guidelines  published  in  the 
Federal  Register  May  5, 1987  (52  FR 
16451)  to  comply  with  Pub.  L  100-177. 

Authority 

This  grant  program  is  authorized  by 
the  Public  Health  Service  Act,  Section 
317  (42  U.S.C.  247b),  as  amended. 
Regulations  governing  programs  for 
preventive  health  services  are  codified 
at  42  CFR  Part  51b,  Subparts  A  and  B. 
The  Catalog  of  Federal  Domestic 
Assistance  Number  is  13.268. 

Eligible  Applicants 

Eligible  applicants  for  this  program 
are  the  official  public  health  agencies  of 
State  and  local  governments,  including 
the  District  of  Columbia,  American 
Samoa,  the  Commonwealth  of  Puerto 
Rico,  the  Virgin  Islands,  the  Federated 
States  of  Micronesia,  Guam,  the 
Northern  Mariana  Islands,  the  Republic 
of  the  Marshall  Islands,  and  the 
Republic  of  Palau. 

Purpose 

The  piupose  of  this  grant  program  is 
to  prevent  the  occurrence  and 
transmission  of  diseases  preventable 
through  immimizations. 

Availability  of  Funds 

Approximately  $85,000,000  will  be 
available  in  Fiscal  Year  1988  to  award 
approximately  63  grants  with  the 
average  award  expected  to  be 
$1,350,000,  ranging  from  $25,000  to      * 
$4,200,000.  Grants  are  usually  funded  for 
12  months  in  a  3-  to  5-year  project 
period.  Continuation  awards  within  the 
project  period  are  made  on  the  basis  of 
satisfactory  progress  in  meeting  project 
objectives  and  on  the  availability  of 


funds.  No  new  grants  are  expected  to  be 
made  in  1988  since  current  grantees  are 
coordinating  activities  in  all  political 
Jurisdictions  in  the  United  States. 
Funding  estimates  outlined  above  may 
vary  and  are  subject  to  change. 

Amendments 

Public  Law  100-177  mandates  the 
following  changes  in  the  previously 
published  program  announcement 
(Project  Grants  for  Preventive  Health 
Services-Immunization;  Program 
Announcement;  Program  Guidelines.  52 
FR  16451,  May  5, 1987).  On  page  16455, 
column  two,  "Use  of  Grant  Funds", 
letters  B.  and  C.  should  be  deleted  and 
replaced  with  the  following: 

"B.  No  charge  may  be  made  to 
patients  for  the  cost  of  vaccines 
provided  through  project  grant  funds, 
whether  administered  in  public  clinics 
or  by  private  physicians.  If  an 
administration  fee  is  charged, 
information  must  be  prominently 
displayed  which  indicates  that  no  one 
receiving  an  immunization  in  public 
clinics  may  be  denied  vaccine  provided 
through  project  grant  funds  for  failure  to 
pay  the  administration  fee  or  failure  to 
make  a  donation  to  the  provider." 

C.  Grant  funds  may  be  used  for 
maintaining  patient  record  systems, 
purchasing  equipment  (including  data 
processing  equipment),  or  providing 
vaccination  facilities  and  services,  only 
after  complete  justification  has  been 
included  in  the  application  and  fund 
provided  accordingly. 

D.  Grant  funds  may  be  used  to 
supplement  (not  substitute  for]  existing 
immunization  operations  and  services." 

Information 

Applications  are  subject  to  review  as 
governed  by  Executive  Order  12372, 
Intergovernmental  Review  of  Federal 
Programs.  Application  forms, 
information  on  review  procedures, 
deadlines,  the  consequences  of  late 
submission,  and  copies  of  the  program 
announcement  and  regulations  may  be 
obtained  firom  the  appropriate 
Department  of  Health  and  Human 
Services  Regional  Office  as  set  forth 
below. 

Dated:  May  19. 1988. 

Robert  L  Foster, 

Acting  Director,  Office  of  Program  Support, 
Centers  for  Disease  Control. 

Department  of  Health  and  Human 
Services  (HHS>-^egional  Offices 

Regional  Health  Administrator.  PHS,  HHS 
Region  I,  John  Fitzgerald  Kennedy  Building, 
Boston,  Massachusetts  02203.  (817)  223- 
0827 

Regional  Health  Administrator.  PHS.  HHS 
Region  a  Federal  Building.  26  Federal 
Plaza.  Room  3337,  New  York,  New  York 
10278,  (212)  284-2561 

Regional  Health  Administrator,  PHS,  HHS 


Region  III  Gateway  Building  #1,  3521-35 
Market  Street  Mailing  Address:  P.O.  Box 
13716,  Philadelphia.  Pennsylvania  19101. 
(215)  596-6637 

Regional  Health  Administrator.  PHS,  HHS 
Region  IV,  101  Marietta  Tower.  Suite  1007, 
Atlanta,  Georgia  30323.  (404)  331-2316 

Regional  Health  Administrator,  PHS.  HHS 
Region  V,  300  South  Wacker  Drive,  33rd 
Floor.  Chicago.  Illinois  80606,  (312)  353- 
1385 

Regional  Health  Administrator.  PHS.  HHS 
Region  VI,  1200  Main  Tower  Building, 
Room  1835.  Dallas.  Texas  75202,  (214)  767- 
3879 

Regional  Health  Administrator,  PHS.  HHS 
Region  VII.  601  East  12th  Street,  Room  501, 
Kansas  City.  Missouri  64106,  (616)  426-3291 

Regional  Health  Administrator,  PHS,  HHS 
Region  VIU.  1185  Federal  Building,  1961 
Stout  Street  Denver.  Colorado  80294.  (303) 
844-6163 

Regional  Health  Administrator.  PHS,  HHS 
Region  IX.  50  United  Nations  Plaza.  San 
Francisco,  California  94102.  (415)  556-5810 

Regional  Health  Administrator.  PHS,  HHS 
Region  X.  2901  Third  Avenue.  M.S.  402, 
Seattle.  Washington  98121.  (206)  442-0430 

[FR  Doc.  88-11789  Filed  5-25-88;  8:45  am] 
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Food  and  Drug  Administration 

IDodcet  No.  88F^)167^ 

CilM-Gelgy  Corp-:  Filing  of  Food 
Additive  Petition 

AQENCV:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Ciba-Geigy  Corp.  has  filed  a 
petition  proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  Ar,Ar-l,4-phenylenebi8[4- 
((2,5-dichlorophenyl)azo]-3-hydroxy-2- 
naphthalenecarboxamide]  as  a  colorant 
for  food-contact  polymers. 
FOR  HIRTHER  INFORMATION  CONTACT: 
Mary  W.  Lipien,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFF-335).  Food 
and  Drug  Administration.  200  C  Street 
SW.,  Washington,  DC  20204.  202-472- 
5690. 

SUPPLEMENTARY  INFORMATION:  Under 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (sec.  409(b)(5).  72  Stat  1786  (21 
U.S.C.  348(b)(5))),  notice  is  given  that  a 
petition  (FAP  8B4080)  has  been  filed  by 
Ciba-Geigy  Corp.,  Three  Skyline  Dr., 
Hawthorne,  NY  10532,  proposing  that 
S  176.3237  Colorants  for  polymers  (21 
CFR  178.3297)  be  amended  to  provide 
for  the  safe  use  of  A/',Ar-l,4- 
phenylenebis[4-[(2,5- 
dichlorophenyl)azo]-3-hydroxy-2- 
naphthalenecaiboxamide]  as  colorant 
for  food-contact  polymers. 

The  agency  has  carefully  considered 
the  potential  environmental  ejects  of 
this  action  and  has  concluded  t^Btihi^    ^ 


action  will  not  have  a  significant  impact 
on  the  human  environment  and  that  an 
environmental  impact  statement  is  not ' 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday.  This 
action  was  considered  under  FDA's  final 
rule  implementing  the  National 
Environmental  Policy  Act  (21  CFR  Part 
25). 

Dated:  May  18, 198a 
Fred  R.  Shank. 

Acting  Director,  Center  for  Food  Safety  and 

Applied  Nutrition. 

(FR  Doc.  68-11791  Filed  5-25-88:  8:45  am] 
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(Docket  Na  88F-0118]    . 

Diversey  Wyandotte  Corp^  Filing  of 
Food  Additive  Petition 

AGENCY:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Diversey  Wyandotte  Corp.  has  filed 
a  petition  proposing  that  the  food 
additive  regulations  be  amended  to 
provide  for  the  safe  use  of  hydrogen 
peroxide,  peroxyacetic  acid,  acetic  acid, 
sulfuric  acid,  and  2,6- 
pyridinedicarboxylic  acid  as 
components  of  a  sanitizing  solution  for 
use  on  food-processing  equipment  and 
utensils. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gillian  Robert-Baldo,  Center  for  Food 
Safety  and  AppUed  Nutrition  (HFF-335). 
Food  and  Drug  Administration.  200  C 
Sb-eet  SW.,  Washington,  DC  20204,  202- 
472-5690. 

SUPPLEMENTARY  INFORMATION:  Under 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (sec.  409(b)(5).  72  Stat.  1788  (21 
U.S.C.  348(b)(5))).  notice  is  given  that  a 
petition  (FAP  8H4076)  has  been  filed  by 
Diversey  Wyandotte  Corp..  1532  Biddle 
Ave.,  Wyandotte,  MI  48192,  proposing 
that  §  178.1010  Sanitizing  solutions  (21 
CFR  178.1010)  be  amended  to  provide 
for  the  safe  use  of  hydrogen  peroxide, 
peroxyacetic  acid,  acetic  acid,  sulfuric 
acid,  and  2.6-pyridinedicarboxylic  acid 
as  components  of  a  sanitizing  solution 
for  use  on  food-processing  equipment 
and  utensils. 

The  potential  environmental  impact  of 
this  action  is  being  reviewed.  If  the 
agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
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evidence  supporting  that  Hnding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated:  May  18.  ige& 
Frad  R.  Shank. 

Acting  Director,  Center  for  Food  Safety  and 

Applied  Nutrition. 

[FR  Doc  88-117S2  Filed  5-2S-«8;  8:45  aail 
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(Docket  No.  MF-OISI)  ; 

Pfizer  Central  Research,  Pfizer,  Inc.; 
RHng  of  Food  AddHlv*  PetHfon 

agency:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug         i 
Administration  (FDA)  is  announchig 
that  Pfizer  Central  Research,  Pfirer.  Inc.. 
has  filed  a  petition  proposing  that  the 
food  additive  regulations  be  amended  to 
provide  for  the  safe  use  of  polydextrose 
in  fruit  spreads. 

FOR  RJRTNER  INFORMATION  CONTACT 
John  W.  Gordon.  Center  for  Food  Safety 
and  AppUed  Nutrition  (HFF-334).  Pood 
and  Drug  Administration,  200  C  Street 
SW.,  Washington.  DC  20204, 202r-i2a- 
5487. 

SUPPtEMCNTARY  INFORMATION:  Under 
the  Federal  Food.  Drug,  and  Cosmetic 
Act  (sec.  409(b)(5).  72  SUt.  1786  (21 
U.S.C  34a(b)j'5))),  notice  is  given  that 
Pfizer  Central  Research.  Pfizer.  Inc..  235 
East  42d  Street,  New  York,  NY  10017. 
has  filed  a  petiUon  (FAP  8A40e8).    , 
proposing  that  the  food  additive      j 
regulations  be  amended  to  provide  for 
the  safe  use  of  polydextrose  in  fruit 
spreads. 

The  potential  environmental  impact  of 
this  action  is  being  reviewed.  If  the 
agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supp<Mling  that  findhig  «vill  be 


published  with  the  regulation  in  the 
Fadenl  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated:  May  10, 1988. 

Fieo  R.  Sbank, 

Acting  Director,  Center  for  Pood  Safety  and 
Applied  Nutrition. 

(FR  Doc  88-11793  FUed  S-2S-88;  8:45  am) 
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Union  Camp  Corp.;  FiMng  of  Food 
AddlUva  Petition 

aqcncv:  Food  and  Drug  Administration. 
action:  Notice. 


r.  The  Pood  and  Drag 
Administration  (FDA)  is  announcing 
that  a  food  additive  petition  has  been 
filed  by  the  Union  Camp  Corp. 
proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of 

poly(oxypropylene)diamine  as  a 
component  of  adhesives  in  food- 
packaging  applications. 
FOR  FURTHER  INFORMATION  CONTACT 

Marvin  D.  Mack.  Center  for  Food  Safety 
and  Applied  Nutrition  (HFF-335).  Food 
and  Drug  Administration.  200  C  Street 
SW..  Washington.  DC  20204,  202-472- 
5690. 

SUPPLEMENTARY  INFORMATION:  Under 

the  Federal  Food,  Drug,  and  Cosmetic 
Act  (sec.  409(b)(5),  72  Stat.  1786  (21 
U.S.C.  348(b)(S))),  notice  is  given  that  a 
petition  (FAP  884056)  has  been  filed  by 
the  Union  Camp  Corp.,  P.O.  Box  2668. 
Savannah,  GA  31402,  proposing  that 
S  175.105  Adhesives  (21  CFR  175.105)  be 
amended  to  provide  for  the  safe  use  of 
poIy(oxypropyIene)diamine  as  a 
component  of  adhesives  in  food- 
packaging  applications. 

The  potential  environmental  impact  of 
this  section  is  being  reviewed.  If  the 
agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  die 


notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supportiiig  that  finding  will  be 
published  with  the  regt^tion  in  the 
Federal  Re^ster  in  accordance  with  21 
CFR  25.40(c). 

Dated:  May  18, 19ea 
Fred  R.  Shanli. 

Acting  Director,  Center  for  Pood  Safety  and 

Applied  Nutrition. 

(FR  Doc  88-11794  Piled  5-25-88;  8:45  am] 
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(Docket  No.  S8F-01 131 

West  Agro,  Inc;  FHng  of  Food 
Additive  Petition 

aoency:  Pood  and  Drug  Administration. 
ACTION:  Notice. 

SUMtiARY:The  Pood  and  Drug 
Administration  (FDA)  Is  announcing 
that  West  Agro,  Inc.,  has  filed  a  petition 
proposing  that  the  fbod  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  sodium-Mcydohexyl-M 
pafanitoyl  taurate;  acetic  add,  chloro-, 
sodium  salt,  reaction  products  with  4Ji- 
dihydro-2-undecyl-l//-imidazoIe-l- 
ethanol  and  sodium  hydroxide: 
dodenrlbenzene  sulfonic  add; 
phosimoric  add;  isopropyl  aicohoh 
iodine/hydroiodlc  add;  and  calciimi 
chloride  as  components  of  a  santizing 
solutiiHi  to  be  used  on  food-contact 
surfaces. 
FOR  FURTHER  INFORMATION  CONTACT: 

Hortense  S.  Macon.  Center  for  Pood 
Safety  and  Applied  NutriUon  (HFF-335), 
Food  and  Drug  Administration,  200  C 
Street  SW.,  Washington,  DC  20204, 202- 
472-5690. 


:  Under 

the  Federal  Food.  Drug,  and  Cosmetic 
Act  (sec.  409)(bK5),  72  Stat  1768  (21 
U.S.C.  348(bM5))),  notice  is  given  that  a 
petition  (FAP  7B4010)  has  been  filed  by 
West  Agm,  Inc^  11100  North  Congress 
Ave.,  Kansas  City.  MO  64163,  proposing 


that  S  \7%.\0Vi  Sanitizing  solutions  (21 
CFR  178.1010)  be  amended  to  provide 
for  the  safe  use  of  sodium-^-cycIohexyl- 
7V-palmitoyl  taurate;  acetic  acid,  chloro-, 
sodium  salt,  reaction  products  v^rith  4,5- 
dihydro-2-undecyl-li/-imidazole-l- 
ethanol  and  sodium  hydroxide; 
dodecylbenzene  sulfonic  acid; 
phosphoric  acid;  isopropyl  alcohol;   ■ 
iodine/hydroiodic  acid;  and  caldum 
chloride  as  components  of  a  sanitizing 
solution  to  be  used  on  food-contact 
surfaces. 

The  potential  environmental  impact  of 
this  action  is  being  reviewed.  If  the 
agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated:  May  18, 1988. 
Frad  R.  Shank, 

Acting  Director,  Center  for  Food  Safety  and 
Applied  Nutrition. 

(FR  Doc  88-11795  Filed  5-25-88;  8:45  am) 
BIUJNQ  CODE  4M0-01-a 


(Docket  No.  88M-O095] 

fiesonex.  Inc.;  Premarket  Approval  of 
Rasonex  Rx-400(P'  Magnetic 
Resonance  Imaging  System 

AOENCY:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announdng  its 
approved  of  the  application  by  Resonex, 
Inc.,  Sunnyvale,  CA,  for  premarket 
approval,  under  the  Medical  Device  . 
Amendments  of  1976,  of  the  Resonex 
Rx-^OOO***  Magnetic  Resonance  Imaging 
System.  After  reviewing  the  application 
and  determining  that  the  data  in  the 
application  met  the  safety  and 
effectiveness  approval  criteria  for 
magnetic  resonance  imaging  devices 
established  by  the  Radiological  Devices 
Panel  (an  FDA  advisory  conunittee), 
FDA's  Center  for  Devices  and 
Radiological  Health  (CDRH)  notified  the 
applicant  by  letter  of  February  29, 1968. 
of  the  approval  of  the  application. 
DATE:  Petitions  for  administrative 
review  by  June  27. 1988. 
ADDRESS:  Written  requests  for  copies  of 
the  summary  of  safety  and  effectiveness 
data  and  petitions  for  administrative 
review  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62. 5600  Fishers 
Lane,  Rockville,  MD  20857. 
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FOR  FURTHER  INFORMATION  CONTACT 

Adrianne  Galdi,  Center  for  Devices  and 
Radiological  Health  (HFZ-430),  Food 
and  Drug  Administration,  8757  Geoigia 
Ave..  Silver  Spring,  MD  20910.  301-427- 
7514. 

SUPPLEMENTARY  INFORSIATION:  On 

August  28, 1967,  Resonex.  Inc., 
Sunnyvale,  CA  94008-3626,  submitted  to 
CDRH  an  application  for  premarket 
approval  (PMA)  of  the  Resonex  Rx- 
4000™  Magnetic  Resonance  Imaging 
System,  a  magnetic  resonance  imaging 
device  with  multislice  operation  and  a 
resistive  magnet  operating  at  0.38  tesla. 
Magnetic  resonance  imaging,  as      * 
performed  by  the  Resonex  Rx-4000™ 
Magnetic  Resonance  Imaging  System,  is 
a  diagnostic  imaging  procedure  used  to 
generate  a  picture  of  the  internal 
structure  of  the  body,  including  the 
head.  Images  reflecting  the  spatial 
distribution  of  protons  (hydrogen  nuclei) 
exhibiting  magnetic  resonance  can  be 
produced  in  four  planes:  transverse 
(axial),  sagittal,  coronal,  and  oblique. 
Image  appearance  is  a  function  of 
proton  density,  spin-lattice  relaxation 
time  (Tl),  spin-spin  relaxation  time  (T2), 
and  fluid  flow.  Magnetic  resonance 
imaging  provides  useful  diagnostic 
information  when  interpreted  by  a 
properly  trained  physidan.  All  other 
uses  of  die  Resqnex  Rx-4000'"'  Magnetic 
Resonance  Imaging  System  remain 
investigational. 

The  Radiological  Device  Panel  is 
deemed  to  have  recommended  approval 
of  the  device.  Panel  guidelines  for 
magnetic  resonance  imaging  devices 
were  established  at  the  July  27, 1987, 
public  meeting.  The  guidelines  set  forth 
approval  criteria  for  safety  and 
effectiveness,  predicated  on  uniform 
device  design  and  labeling  (the 
transcript  of  the  July  27, 1987,  meeting  is 
available  at  the  Docket  Management 
Branch).  Since  CDRH  determined  that 
the  Panel  guidelines  were  satisfied  by 
the  PMA.  the  Resonex  Rx-4000™ 
Magnetic  Resonance  Imaging  System 
was  approved  by  a  February  29, 1988, 
letter  to  the  applicant  from  the  Director 
of  the  Office  of  Device  Evaluation. 
CDRR 

A  summary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above)  and  is  available  bom  that  office 
upon  written  request.  Requests  should 
be  identified  with  the  name  of  the 
device  and  the  docket  number  foimd  in 
brackets  in  the  heading  of  this 
document 

A  copy  of  all  approved  labeling  is 
available  for  public  inspection  at 


CDRH— contact  Adrianne  Galdi  (HF25- 
430),  address  above. 

Opportunity  for  Administrative  Review 

Section  515(d)(3)  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  360e(d)(3))  authorizes  any 
interested  person  to  petition,  under 
section  515(g)  of  the  act  (21  U.S.C. 
360e(g)),  for  administrative  review  of 
CDIUrs  dedsion  to  approve  this 
application.  A  petitioner  may  request 
either  a  formal  hearing  under  Part  12  (21 
CFR  Part  12)  of  FDA's  administrative 
practices  and  procedures  regulations  or 
a  review  of  the  application  and  CDRH's 
action  by  an  independent  advisory 
committee  of  experts.  A  petition  is  to  be 
in  the  form  of  a  petition  for 
reconsideration  under  \  10.33(b)  (21  CFR 
10.33(b)).  A  petitioner  shall  identify  the 
form  of  review  requested  (hearing  or 
independent  advisory  committee)  and 
shall  submit  with  the  petition  supporting 
data  and  information  showing  that  there 
is  a  genuine  and  substantial  issue  of 
material  fact  for  resolution  through 
administrative  review.  After  reviewing 
the  petition.  FDA  will  decide  whether  to 
grant  or  deny  the  petition  and  will 
publish  a  notice  of  its  decision  in  the 
Federal  Register.  If  FDA  grants  the 
petition,  the  notice  will  state  the  issue  to 
be  reviewed,  the  form  of  review  to  be 
used,  the  persons  who  may  participate 
in  the  review,  the  time  and  place  where 
the  review  will  occur,  and  other  details. 

Petitioners  may,  at  any  time  on  or 
before  June  27, 1988.  file  with  the 
Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  foimd  in 
brackets  in  the  heading  of  this 
document.  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

This  notice  is  issued  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act(sections 
515(d),  520(h),  90  Stat.  554-555,  571  (21 
U.S.C  360e(d),  380j(h)))  and  under* 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Director,  Center  for 
Devices  and  Radiological  Health  (21 
CFR  5.53). 

Dated:  May  18. 19B8. 

John  C  VUlfotth, 

Director,  Center  for  Devices  and  Radiological 
Health. 

(FR  Doc.  88-11800  Piled  5-25-88:  8:45  am] 
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National  Institutas  of  Health; 
Statatnent  of  Organbation,  Functions, 
and  Delegations  of  Authority 

Part  H,  Chapter  HN  (National 
Institutes  of  Health)  of  the  Statement  of 
Organization,  Functions,  and 
Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services  (40  FR  22859,  May  27, 1975,  as 
amended  most  recenUy  at  53  FR  15290, 
April  28, 1988)  is  amended  to  reflect  the 
following  changes  in  the  OfHce  of  the 
Director,  NIH:  (1)  Revise  the  functional 
statement  of  the  Division  of  Disease 
Prevention  (HNA22);  and  (2)  establish 
the  Division  of  Nutrition  Research 
Coordination  (HNA24)  in  the  Office  of 
Disease  Prevention  (I^A2).  The 
estabUshment  of  this  division  will 
clarify  the  activities  of  the  Office  of 
Disease  Prevention  related  to  nutrition 
coordination  and  provide  formal 
recognition  of  these  responsibilities  in 
the  Office  of  the  Director.  NIH. 

Section  HN-B,  Organization  and 
Functions  is  amended  as  follows:  (1) 
Under  the  heading  Division  of  Disease 
Prevention  (HNA22),  delete  the 
functional  statement  in  its  entirety  and 
substitute  the  following: 

Division  of  Disease  Prevention.  (1) 
Advises  the  Associate  Director  for 
Disease  Prevention  and  provides 
guidance  to  the  research  institutes  on 
research  related  to  disease  prevention; 
(2)  coordinates  and  faciUtates  the 
systematic  identification  of  research 
activities  pertinent  to  all  aspects  of 
disease  prevention,  including:  (a) 
identification  of  risk  factors  for  disease; 
(b)  risk  assessment,  identification,  and 
development  of  biologic  environmental, 
and  behavioral  interventions  to  prevent 
disease  occurrence  or  progression  of 
pre-symptomatic  disease;  and  (c)  the 
conduct  of  field  trials  and 
demonstrations  to  assess  interventions 
and  encourage  their  adoption,  if 
warranted;  (3)  identifies,  coordinates, 
and  encourages  fundamental  research 
aimed  at  elucidating  the  chain  of 
caus^on  df  acute  and  chronic  diseases; 

(4)  coordinates  and  faciUtates  clinically- 
relevant  NIH-sponsored  research 
bearing  on  disease  prevention,  including 
interventions  to  prevent  the  progression 
of  detectable  but  asymptomatic  disease; 

(5)  promotes  the  coordinating  linkage  for 
research  institutes  on  biobehavioral 
modification  toward  prevention  of 
disease;  (6)  coordinates  with  the  Office 
of  Medical  Applications  of  Research  to 
promote  the  effective  transfer  of 
identified  safe  and  efficacious 
preventive  interventions  to  the  health 


care  community  and  the  public;  (7) 
works  with  the  research  institutes  to 
initiate  and  develop  RFAs,  PAs,  and 
RFPs  to  enhance  disease  prevention 
program  development;  and  sponsors, 
singly  or  in  combination  with  other 
organizations,  workshops  and 
conferences  on  disease  prevention;  (8) 
provides  a  Unk  between  the  disease 
prevention  and  health  promotion 
activities  of  the  research  institutes  of  the 
NIH,  the  Office  of  the  Assistant 
Secretary  for  Health,  and  the  Secretary, 
DHHS;  (9)  monitors  the  effectiveness 
ancLprogress  of  disease  prevention  and 
health  promotion  activities  of  the  NIH; 
and  (10)  is  responsible  for  reporting 
expenditures  and  personnel  involved  in 
prevention  activity  at  NIH. 

(2)  After  the  statement  for  the  Office 
of  Medical  Applications  of  Research 
(HNA23),  insert  the  following: 

Division  of  Nutrition  Research 
Coordination  (HNA24).  (1)  Serves  as 
advisor  to  the  Director,  NIH,  and  the 
Associate  Director  for  Disease 
Prevention  on  nutrition  research  issues; 
(2)  coordinates  the  nutrition  research 
and  training  activities  of  the  research 
institutes;  (3)  works  with  NIH 
organizational  components  to  develop 
RFAs,  PAs,  and  RFPs  to  enhance  the 
nutrition  reserach  activities  of  the  NIH; 
(4)  coordinates  the  Departmental 
Research  Initiative  in  Nutrition  that 
includes  developing  the  5-Year  Plan  on 
Nutrition  and  Training,  and  the  NIH 
Program  in  Biomedical  and  Behavioral 
Nutrition  Research  and  Training;  (5)  is 
responsible  for  the  input  and 
maintenance  of  all  Federal  (NIH,  FDA, 
DOD.  etc)  nutrition  research  into  the 
Human  Nutrition  Research  and 
Information  Management  System;  (6) 
represents  the  NIH  and  provides  liaison 
at  the  DHHS  and  interagency  level  on 
various  committees  on  nutrition 
research  and  poUcy  issues  such  as  the 
Interagency  Committee  on  Human 
Nutrition  Research  and  the  Niitrition 
Policy  Board:  (7)  prepares  the  Annual 
Report  of  the  NIH  Pix>gram  in 
Biomedical  and  Behavioral  Nutrition 
Research  and  Training;  (8)  administers 
and  coordinates  the  Fish  Oils  Test 
Materials  Program;  and  (9)  develops  and 
maintains  effective  liaison  with  other 
departments  and  agencies  that  have 
nutrition  mechanisms. 

Date:  May  18, 1988. 
Wilfofd ).  ForiNuii. 

Director,  Office  of  Management,  PHS. 
[FR  Doc.  88-11905  Filed  5-25-88;  8:45  am] 

BIUJNO  COOC  4140-41-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[AA-15(MM-4830-1 1-AOVB-2410] 

Grazing  Advisory  Boards 

AOENCv:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  renewal — grazing 

advisory  boards. 

SUHHMAIIV:  This  notice  is  published  in 
accordance  with  section  9(a)(2)  of  the 
Federal  Advisory  Committee  Act  of  1972 
(Pub.  L.  92-463).  Following  consultation 
with  the  General  Services 
Administration,  notice  is  hereby  given 
that  the  Secretary  of  the  Interior  has 
renewed  the  Bureau  of  Land 
Management's  (BLM)  40  grazing 
advisory  boards,  listed  below. 

The  40  boards  that  have  been 

renewed  are  as  follows: 

Arizona:  Arizona  Strip  District  Grazing 
Advisory  Board,  Kingman  Resource 
Area  Grazing  Advisory  Board, 
Phoenix-Lower  Gila  Resource  Areas 
Grazing  Advisory  Board,  Safford 
District  Grazing  Advisory  Board 

California:  Bakersfield  District  Grazing 
Advisory  Board,  California  Desert 
District  Grazing  Advisory  Board, 
Susanville  District  Grazing  Advisory 
Board 

Colorado:  Canon  City  District  Grazing 
Advisory  Board,  Craig  District 
Grazing  Advisory  Board,  Grand 
Junction  District  Grazing  Advisory 
Board.  Montrose  District  Grazing 
Advisory  Board 

Idaho:  Boise  District  Grazing  Advisory 
Board,  Burley  District  Grazing 
Advisory  Board.  Idaho  Falls  District 
Grazing  Advisory  Board,  Salmon 
District  Grazing  Advisory  Board. 
Shoshone  District  Grazing  Advisory 
Board 

Montana:  Butte  District  Grazing 
Advisory  Board,  Lewistown  District 
Grazing  Advisory  Board,  Miles  City 
District  Grazing  Advisory  Board 

Nevada:  Battle  Mountain  District 
Grazing  Advisory  Board,  Carson  City 
District  Grazing  Advisory  Board,  Elko 
District  Grazing  Advisory  Board,  Ely 
District  Grazing  Advisory  Board.  Las 
Vegas  District  Grazing  Advisory 
Board.  Winnemucca  District  Grazing 
Advisory  Board 

New  Mexico:  Albuquerque  District 
Grazing  Advisory  Board.  Las  Cnices 
District  Grazing  Advisory  Board, 
Roswell  District  Grazing  Advisory 
Board 

Oregon:  Lakeview  District  Grazing 
Advisory  Board.  Prineville  District 


Grazing  Advisory  Board.  Vale  District 
Grazing  Advisory  Board 

Utah:  Cedar  City  District  Grazing 
Advisory  Board,  Moab  District 
Grazing  Advisory  Board.  Ridifield 
Disbict  Grazing  Advisory  Board,  Salt 
Lake  District  Grazing  Advisory  Board, 
Vernal  District  Grazing  Advisory 
Board 

Wyoming:  Casper  District  Grazing 
Advisory  Board.  Rawlins  District 
Grazing  Advisory  Board.  Rock  Springs 
District  Grazing  Advisory  Board. 
Worland  District  Grazing  Advisory 
Board. 

FOR  FUfrrHEf)  MFOmMTMHI  CONTACr. 

The  Director.  Biueau  of  Land 
Management  (150).  U.S.  Department  of 
the  Interior,  Washington,  DC  20240. 
ftoUnd  Rofaison. 
Acting  Director. 

Date:  May  17, 1968. 
(FR  Doc  88-11807  Filed  5-25-88: 8:45  am] 

■NjUm  COOS  4S1S44-M 

IWY-04O-4M-430O-M;  W-101M9] 

Availability  of  Amendment  to  Big 
Sandy  Management  Framework  Plan; 
Green  Rhrer  Reeource  Area,  WY 

AOENCv:  Bureau  of  Land  Management, 
Interior. 

action:  Notice  of  availabiUty  of 
amendment  to  the  Big  Sandy 
Management  Frameworic  Plan  (MFP)  for 
closure  of  357.34  acres  of  public  lands 
from  mineral  location  and  entry  under 
the  general  public  land  laws.  Tlie  area 
involved  is  located  in  the  Bureau  of 
Land  Management  (BLM)  Rock  Springs 
District.  Green  River  Resource  Area. 
Sweetwater  County.  Wyoming. 

suamARv:  The  BLM  has  prepared  an 
environmental  assessment  (EA) 
addressing  a  proposal  to  close  357.34 
acres  to  mineral  location  and  to  amend 
the  Big  Sandy  MFP  accordingly.  The 
proposed  closure  area  is  located  within 
the  designated  Natural  Corrals  Area  of 
Critical  Environmental  Concern  (ACEC). 
The  EA  also  addresses  management  of 
the  ACEC.  Adoption  of  the  amended 
planning  decision  would  initiate 
proceedings  to  withdraw  the  lands 
ihvolved  from  settlement,  sale,  location, 
or  entry  under  the  general  pubUc  laws, 
including  the  mining  laws.  The  lands 
involved  are  described  as: 

Sixtli  Principal  Meridian 

T.  21  N..  R.  101  W., 
Sec.  18  LoU  1-3.  W>;^NEV4.  EVU«fWV4. 
NEViSWy*.  NWy4SEV«. 

The  proposed  plan  amendment  may 
be  protested,  pursuant  to  43  CFR  1610.5- 
2,  by  parties  who  participate  in  the 
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planning  process  and  who  have  an 
interest  which  is  or  may  be  adversely 
affected  by  adoption  of  the  plan 
amendment  A  protest  may  raise  only 
those  issues  which  are  submitted  for  the 
record  during  the  planning  process. 

At  the  end  of  the  30-day  protest 
period,  the  Proposed  Plan  amendment, 
excluding  any  portion  under  protest,  vnll 
become  final.  Approval  will  be  withheld 
on  any  portion  of  the  amendment  under 
protest  until  final  action  on  the  protest 
has  been  completed.  Any  significant 
change  made  as  a  result  of  a  protest  will 
be  made  available  for  pubUc  review  and 
comment  before  it  is  approved. 

OATa:  Any  oomments  on  the  adequacy 
of  the  EA  and  protests  on  the  proposed 
plan  amendment  must  be  postmarked  by 
June  27. 1968. 


:  Protests  on  die  proposed 
plan  amendment  should  be  sent  to 
Director  (780),  Bureau  of  Land 
Management,  18th  and  C  Streets  NW., 
Washington,  DC  20204. 

FOR  RmTMEn  INFOHMATION  CONTACT 

Bill  LeBarron  Area  Manager,  Green 
River  Resource  Area.  Bureau  of  Land 
Management,  P.O.  Box  1170,  Rock 
Springs.  Wyoming  82902-1170,  (307)  382- 
6422. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  the  closure  and  subsequent 
withdrawal  of  357.34  acres  is  to  provide 
protection  for  unique  geological  and 
cultural  values  as  well  as  vdldlife 
habitat  and  recreation  values.  The 
previously  established  Natural  Corrals 
ACEC  (1,276.56  acres)  would  remain  a 
desigitated  ACEC.  The  area  was 
originally  designated  in  1982  to  protect 
cultural  geological,  wildlife,  and 
recreation  values.  Limitations  in  this 
area  include  no  surface  occupancy  for 
surface  disturbing  activities  and  an  off- 
road  closure. 

In  accordance  with  regulations 
contained  in  43  CFR  Part  8340,  the 
following  off-road  vehicle  designation  is 
established.  This  is  a  modification  to  the 
current  "Limited"  designation. 
Approximately  12.5  acres  in  the  Natural 
Corrals  ACEC  is  designated  as  "closed" 
to  off-road  vehicles,  llie  area  contains  a 
site  Usted  on  the  National  Register  of 
Historic  Places.  To  help  protect  the 
cultural  and  historical  values,  this  area 
is  closed  to  motorized  travel 
HUlaiy  A.  Odan. 
State  Director. 
May  18, 1988. 
[FR  Doc  88-11810  Filed  5-25-88;  8:45  am] 

BnXMQ  COOC  4310-21-M 


[OR-«10-06-4410-12:QP»-142] 

Availability  of  Proposed  Plan 
Amendment  and  Envtronmental 
Aaaesament;  Lalcevtew  Dlatrlct,  OR 

AOSNCY:  Bureau  of  Land  Management, 
Interior. 

action:  Notice  of  availability  and  open 
house  meetings. 

SUMMARV:  Bureau  of  Land  Management 
(BLM)  announces  the  availabiUty  of  a 
proposed  Plan  amendment  and 
environmental  assessment  for  the 
Warner  Lakes  Management  Framework 
Plan  for  public  review  and  comment. 
This  document  addresses  the  impacts  of 
six  alternatives  proposed  for  the 
management  of  59,068  acres  of  BLM 
administered  lands  in  the  Warner 
Valley  in  the  Lakeview  District  The 
BLM  also  recommends  designation  ef  a 
new  Area  of  Critical  Environmental 
Concern  (ACEC). 

date:  Written  comments  on  the 
proposed  Plan  amendment  most  be 
submitted  by  July  25, 198&  All  comments 
must  be  sent  to:  District  Manager, 
Lakeview  District  Office.  P.O.  Box  151, 
Lakeview,  Oregon  97630.  There  will  be 
two  open  house  meetings  to  discuss 
provisions  of  the  plan  amendment  to 
answer  questions  and  to  accept 
comments  at  the  following  locations: 
Lakeview,  Oregon — July  19, 1988  at  1:00- 

5.-00  p.m.  and  7:00-9:00  p.m.  Lakeview 

District  Office 
Pordand.  Oregon — ^July  21, 1988  at  2:00- 

5K)0  p.m.  and  7K)0-9:00  pjn.  Red  Lion/ 

Lloyd  Center.  1000  N.E.  Multiiomah 

A  copy  of  the  proposed  plan  amendment 
will  be  sent  to  all  individuals. 
Government  agencies,  and  groups  who 
have  expressed  an  interest  in  the 
Warner  Lakes  planning  process.  In 
addition,  review  copies  may  be 
examined  at: 

BLM  State  Office,  Office  of  Planning  and 
Environmental  Coordination,  825  NE. 
Multnomah  Street  Portland.  Oregon 
97208 

BLM  Lakeview  District  Office,  District 
Planning  Coordinator,  1000  South 
Ninth  Street  Lakeview,  Oregon  97630 

Lake  County  Library,  Courthouse, 
Lakeview,  Oregon  97630. 

FOR  FURTHER  INFORMATION  CONTACT 

Lakeview  District  Planning  Coordinator, 
Bureau  of  Land  Management  P.O.  Box 
151,  Lakeview.  Oregon  97630.  (503)  947- 
2177. 

SUPPLEMENTARY  INFORMATION:  A  draft 
of  the  planning  criteria  and  possible 
alternatives  were  identified  in  a 
planning  newsletter  dated  May  15, 1967. 
As  a  result  of  pubUc  response  to  the 
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planning  newsletter  six  alternatives 
were  developed.  A  brief  description  of 
each  follows: 

Alternative  1:  The  Present  Management 
Alternative,  discusses  the  existing 
management  direction  for  livestodc 
management  wildlife,  and  recreation 
along  with  other  uses.  This  alternative 
corresponds  to  the  No  Action       I 
Alternative  required  by  NEPA.      ! 

Alternative  2:  Primary  Emphasis  on 
Wildlife  Habitat  with  Provisions  for 
Other  Uses,  places  primary  emphasis 
on  wildlife  habitat  for  protection  or 
enhancement,  while  providing 
opportunities  for  other  uses. 

Alternative  3:  Primary  Emphasis  on 
Range  Condition  for  Livestock 
Grazing,  provides  for  increased 
livestock  forage  production,  while 
maintaining  or  improving  the 
condition  of  the  present  vegetation 
communities.  J 

Alternative  4:  Maximize  Wildlife 
Habitat:  Exclude  Conflicting  Uses, 
improves  wildlife  resource  values! 
eliminating  all  conflicting  uses,      I 
demands  and  allocations. 

Alternative  5:  ACEC  Designation  for  the 
Warner  Lakes  Potholes  Area.  This 
alternative  would  emphasize  the  need 
for  preservation  and  protection  of 
unique  wildlife,  ecological,  cultiu'al, 
recreational,  and  geological  values 
identified  with  the  Potholes  area.  The 
Warner  Potholes  area  is  located  in  the 
north  end  of  the  Warner  Basin  in  Lake 
County,  Oregon.  The  Potholes  area 
lies  from  the  southwest  shoreline  of 
Flagstaff  Lake  and  runs  northeast  to 
near  Bluejoint  Lake.  It  is  bordered  on 
the  east  by  the  Hart  Mountain 
National  Wildlife  Refuge  and  on  the 
west  near  the  Bluejoint  Road. 

Alternative  6:  The  Preferred  Alternative 
caUs  for  an  interdisciplinary  i 

management  regimen  utilizing  a 
mixture  of  opportunities  outlined  in 
the  previous  five  alternatives. 

ludy  Nelson. 

District  Manager. 

[FR  Doc  88-11809  Filed  5-25-«8;  8:45  ami 
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INV-060-4322-02] 

Battle  Mountain  District  Advisory 
Council  Meeting;  Eureka,  NV 

summary:  Notice  is  hereby  given  in 
accordance  with  Pub.  L  94-579  and  43 
CFR  Part  1780  that  a  meeting  of  the  ] 
Battle  Mountain  District  Advisory 
Council  will  be  held  on  Tuesday  and 
Wednesday,  June  21  and  22, 1988.  The 
meeting  will  convene  at  l.-OO  p.m.  in  the 
Judges  Chambers  at  the  Eureka  County 
Courthouse  in  E<ireka,  Nevada. 


SUPPLCMENTARV  MIFOmiATION:  The 

agenda  for  the  meeting  will  include: 

1.  Review  of  rangeland  monitoring 
information  for  the  Tonopah  Resource 
Area. 

2.  Cumulative  impacts  to  the 
environment  from  mining  and 
prospecting. 

3.  Review  of  Roberts  Mountain 
Management  Plan  (riparian,  wildlife 
habitat  livestock  grazing,  wild  horses). 

4.  Field  trip  Wednesday,  June  22.  to 
Roberts  Mountain  Riparian  Habitat 
Areas. 

The  meeting  is  open  to  the  public 
Interested  persons  may  make  oral 
statements  between  4:00  and  4:30  p.m. 
on  June  21. 1988.  If  you  wish  to  make  an 
oral  statement  please  contact  Terry  L 
Plummer  by  4:30  p.m.,  June  17, 198a 
FOR  FURTHER  INFORMATION  CONTACT: 
Terry  L  Plummer,  District  Manager,  P.O. 
Box  1420,  Battle  Mountain  Nevada  89820 
or  phone  (702)  635-5181. 

Date:  May  16.  ig8& 

Petar  |.  Kaoaan, 

Acting  District  Manager,  Battle  Mountain, 
Nevada. 

[FR  Doc.  88-11811  Filed  5-25-88;  8:45  am) 
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EugeiM  District  Advisory  Council; 
Meeting 

Notice  is  hereby  given  in  accordance 
with  section  309  of  the  Federal  Land 
Policy  and  Management  Act  of  1976  that 
a  meeting  of  the  Eugene  District 
Advisory  Council  will  be  held  on 
Thursday.  June  16, 1988,  in  the  Studio  B 
room  of  the  Eugene  Hilton.  66  E.  6th 
Ave..  Eugbne,  Oregon. 

The  agenda  will  include:  (1)  A  review 
and  discussion  of  the  State  Director 
Guidance  document;  and,  (2)  a 
presentation  concerning  the  injunction 
against  timber  harvesting  of  certain  age 
classes  imposed  by  the  Ninth  Circuit 
Court  of  Appeals. 

The  meeting  is  open  to  the  public. 
Interested  persons  may  make  oral 
statements  to  the  Council  at  the  end  of 
the  meeting  or  file  written  statements  for 
the  Council's  consideration.  Anyone 
desiring  to  make  a  statement  must 
register  with  the  District  Manager, 
Bureau  of  Land  Management  1255  Pearl 
St.,  Eugene,  Oregon  97401  by  June  15, 
1988.  A  per  person  time  limit  may  be 
imposed,  depending  on  the  niunber  of 
persons  wanting  to  address  the  Council. 

Summary  minutes  of  the  Council 
meeting  will  be  maintained  in  the 
District  office  and  will  be  available  for 
public  inspection  and  reproduction 
during  regular  business  hours  within  30 
days  following  the  meeting. 


Dated:  May  19, 1968. 

Ronald  L.  Kaufaiaii, 

District  Manager 

[FR  Doc  86-11812  Filed  5-25-88;  8:45  am] 
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[AK-04(M»-4219-21:  AA-64705;  §00163] 

Realty  Action;  FLPMA  Lease  Proposal 
Near  Old  FAA  FareweH  Landing  FMd, 
AK 

AQINCY:  Bureau  of  Land  Management 
Department  of  the  Interior. 

action:  Notice  of  realty  action. 


:  Notice  is  hereby  given  that   . 
pursuant  to  section  302  of  The  Federal 
Land  Policy  and  Management  Act  of - 
October  1. 1976.  (43  U.S.C.  1732),  Phillip 
G.  Esai  and  John  R.  Runkle  of  Nikolai. 
Alaska,  have  submitted  a  lease  proposal 
to  resolve  their  occupancy  trespass  of 
public  land  located  approximately  12 
miles  southwest  of  the  old  FAA 
Farewell  Landing  Field  and 
approximately  60  miles  southeast  of 
McGrath,  Alaska,  at  the  base  of  the 
Trimokish  Hills  along  Khuchaynik  Crecfk 
within  the  following  general  legal 
description: 

Seward  Meridiaii.  Alaalta 

T.  27  N.,  R.  27  W.,  (unBurveyed), 
Sec  26,  SEV4SEV4  those  portions  with 

improvements; 
Sec  35,  NE%  those  portions  %vith 

improvements. 
Containing  approximately  80.00  acres. 

The  above  lands  would  be  offered 
noncompetitively  to  the  prospective 
lessees  under  a  20-year  renewable  lease 
at  no  less  than  fair  market  rental.  The 
proposed  lease  would  authorize  existing 
improvements  used  in  conjunction  with 
their  coounercial  guided  hunting 
operations  and  personal  traditional  and 
customary  subsistence  activities.  Only 
applications  by  the  above  prospective 
lessees,  who  built  the  improvements, 
and  who  have  the  appropriate  licenses 
from  the  State  of  Alaska,  will  be 
accepted.  The  lessees  would  be  required 
to  reimburse  the  United  States  for 
reasonable  costs  incurred  in  processing 
and  monitoring  the  lease  in  accordance 
%vith  43  CFR  2920.6.  The  general  terms 
and  conditions  for  leases  are  found  in  43 
CFR  2920.7. 

DATE:  For  a  period  up  to  and  including     • 
July  1. 1988.  interested  parties  may 
submit  comments. 

ADDRESS:  Comments  must  be  submitted 
to  the  Anchorage  District  Manager,  6881 
Abbott  Loop  Road,  Anchorage,  Alaska 
99507. 


FORfURTNBI  MRDRaUTKM  CONTACT: 
Sandra  Dunn  (907)  287-1214. 
lolin  |.  Rnnva, 

District  Manager. 

[FR  Doc  86-11788  Filed  5-25-88;  8:45  am] 
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(AZ-040-0S-4212-14] 
A2330t 

Receipt  Of  Conveyance  Of  Mineral 
Interest  AppHcaOon  in  CocMae 
County,  ArfeHNM 

AOBNCV:  Bureau  of  Land  Management 
Interior. 

action:  Notice  of  Receipt  of 
Conveyance  of  Mineral  Interest 
Application  A  23308  in  Cochise  County, 
Arizona. 


r.  Notice  is  hereby  given  that 
pursuant  to  Section  209  of  the  Act  of 
October  21, 1976,  90  Stat  2757,  J.  A. 
Kartchner  Partnership  has  appUed  to 
purchase  the  mineral  estate  described 
as  follows: 

Gila  and  Salt  River  Meridian.  Arizona 
T.  16  S..  R.  19  E.. 

Sec.  25,  E%  (within). 
T.  18  S.,  R.  20  E., 

Sec.  30.  W%  (within). 

Containing  548.92  acres,  more  or  less. 

Upon  publication  of  this  notice  ui  the 
Federal  Register,  the  mineral  interests 
described  above  will  be  segregated  to 
the  extent  that  they  will  not  be  open  to 
appropriation  under  the  public  land 
laws  including  the  mining  laws.  The 
segregative  effect  of  the  application 
shall  terminate  either  upon  issuance  of  a 
patent  or  other  document  of  conveyance 
of  such  mineral  interests,  upon  final 
rejection  of  the  application  or  two  years 
from  the  date  of  filing  of  the  application. 
May  5. 1988,  whichever  occurs  first 

SUPPLEMENTARY  INFORMATWM: 

Additional  information  concerning  this 
application  may  be  obtained  from  the 
San  Simon  Resource  Area  Manager, 
Safford  District  OfBce,  425  E.  4th  Street 
Saffbrd.  Arizona  85546. 
Ray  A.  BrMiy, 
District  Manager. 

Dated:  May  18. 1988. 
[FR  Doc.  86-11813  Filed  5-25-88;  8:46  am] 
■auNS  cooc  43i»-«t-a 

[NV-S3IM)S-4212-14;  N-46640] 

Amendment  of  Realty  Action; 
Competitive  Sale  of  Public  Land  In 
Washoe  County,  NV 

The  notice  published  in  the  Federal 
Register  on  Wednesday.  Septoober  2. 


1987.  Vol.  52.  No.  17a  Pages  33296  and 
33297.  identified  a  20-acre  parcel  of  land 
for  modified-competitive  sale  under 
section  203  of  the  Federal  Land  Policy 
and  Management  Act  of  October  21, 
1976.  The  notice  segregated  the  land 
bom  all  forms  of  appropriation  under 
the  public  land  laws  including  the 
mining  laws.  The  land  did  not  sell  at  the 
original  offering  as  a  modified- 
competitive  sale.  The  land  will  now  be 
offered  as  a  competitive  sale  in 
accordance  with  the  September  2, 1987 
notice.  The  segregative  period  is  due  to 
terminate  on  May  3a  198&  This  notice 
extends  the  segregation  until  February 
15. 1989. 

Dated  this  20th  day  of  May,  1968. 
Nonnan  L.  Muttay, 

Acting  District  Manager,  Carson  City  District 
[FR  Doc  88-11790  Filed  5-25-68;  6:45  am] 
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(AZ-S20-08-4212-11;  A-1797S] 

Arizona;  Partial  Termination  of 
Classification 

May  17, 1988. 

AQCNCv:  Bureau  of  Land  Management 

Interior. 

ACTION:  Notice;  partial  termination  of 
classification. 

summary:  This  notice  partially 
terminates  Recreation  and  Public  ^ 

Purposes  Classification  A-17979. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  Gaudio,  Bureau  of  Land 
Management.  Arizona  State  Office,  P.O. 
Box  16563,  Phoenix,  Arizona  85011,  (602) 
241-5534. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  43  CFR  2450.a  the  Bureau  of  Land 
Management  hereby  partially  terminates 
Recreation  and  Public  Purposes 
Classification  A-17979  where  it  hivolves 
the  following  described  lands: 

Gila  and  Salt  River  Meridian.  Arizona 
T  5  N   R.  1  E. 

SecV,  NwV«NWy4NWy4.  NViSWy4N 

wy4Nwy4,  swy4Swy4Nwy4Nwy4, 

WV4WV4SWy4NWy4; 
Sec  34,  NWy4NWy4NEy4NEV^NEy«, 

NEy4NEy4Nwy4NEy4NEy4,  SEy4NEy4S 
Ey4NEy4SEy4,  EVkSEy4SEy4NEy4SE^. 
EViNEy4NEy4SEy4SEy4. 

Containing  31.875  acres  in  Maricopa 
County. 

Of  those  lands,  the  following  lands 
remain  segregated  from  entry  and 
appropriation  under  the  public  land 
laws,  including  the  mineral  leasing  laws, 
by  withdrawal  application  A-€682  filed 
by  the  Army  Corps  of  Engineers  on 
September  2, 1976: 


Gila  and  Salt  Rivw  Meridian,  Arizona 
T.  5  N..  R.  1  B., 

Sec  34,  NWy4NW%NEy4NEy4NEV4, 

NEy4NEy4NWy4NE%NE^. 
Containing  1.25  acres  in  Maricopa  County. 

The  remaining  lands  were  found 
suitable  for  disposal  by  exchange 
pursuant  to  section  206  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976,  43  U.S.C.  1716. 
JolmT.Meiaa, 

Chief.  Branch  of  Lands,  Minerals  (^rations. 
(FR  Doc  86-11806  Filed  5-25-86;  6:45  am] 
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(ID-06O-0S-4212-141 

Noncompetitive  Sale  of  Pul>lic  Landa; 
Coeur  d'Alene  Dictrict,  ID 

agency:  Idaho,  Bureau  of  Land 
Management  Interior. 

ACTION:  Notice  of  realty  action,  direct 
sale  of  public  lands  in  Shoshone  County, 
Idaho. 

DATE  AND  ADDRESS:  The  sale  offering 
for  the  parcels  listed  below  will  not  be 
offered  until  at  least  on  or  before  July  25, 
1968,  and  will  be  held  at  the  Coeur 
d'Alene  District  Office,  1808  North  Third 
Street,  Coeur  d'Alene,  ID  83814. 

summary:  The  following  public  lands 
have  been  examined  and  found  suitable 
for  disposal  by  direct  sale  under  Section 
203  of  the  Federal  Land  Policy  and 
Management  Act  of  1976  (FLPMA)  at  not 
less  than  the  appraised  fair  market 
value: 


Parcel  No. 

deacnption 

Acres 

1-25844  B... 
1-25498  B.... 

BoiM 

MflfUan. 
T.  56  N.. 

R.4E, 

sec.  26. 

Lot  18..      . 

Lot  19 

0.90 

0.71 

0.39 
0.99 

0.86 
0.19 

George 
Banguard. 

Warren  Van 

(-25502  B... 

Lot  20 

Zandt 
Owen  Bailey. 

I-2S409  B.... 
I-25S00B.... 

Lot  21 

Lot  22 

Harriet 

Burgen. 
Agnes 

Jotmson 

Estate. 

CMEnquist 

1-25501  B... 

Lot  23.- 

T.  48  N..  R. 

5E..sea 

9. 

1-25761  B... 

Portion  ot 
MS  655. 

0.50 

Jw* 

Publication  of  this  notice  in  the 
Federal  Register  segregates  the  above 
lands  from  the  operation  of  the  public 
land  laws  and  the  mining  laws  except 


for  a  direct  sale  pursuant  to  tection  203 
of  FLFMA.  The  segregative  effect  will 
end  upon  issuance  of  patents  or  270 
days  ^m  the  date  of  publication, 
whichever  occurs  first 

Sale  Pracedurae 

The  lands  are  proposed  to  be  offered 
for  sale  to  the  parties  listed  above  who 
have  occupied  the  area  inadvertently  in 
trespass  for  several  years  and  have 
been  paying  property  taxes  to  Shoshone 
County  [except  Parcels  I-2S761  B  and  I- 
25844  B).  Direct  sale  procedures  are 
being  used  since  competitive  sales 
would  not  be  appropriate  and  the  public 
interest  would  best  be  served  by  direct 
sale  to  the  parties  involved.  Benefits  of 
direct  sales  will  be  to  resolve  potential 
claims  to  title  aotid  to  give  consideration 
to  the  parties  involved  who  have 
significant  interests  in  ttw  sobject 
properties. 

The  sale  proposal  is  consistent  with 
the  Bureau  of  Land  Management's 
planning  system.  The  lands  are  not 
needed  for  any  resource  program  and 
are  difficult  and  uneconomical  to 
manage  and  are  not  suitable  for 
management  by  another  Federal 
department  or  agency.  { 

Conveyance  of  the  available  mineral 
interests  under  section  209  of  FLPMA 
will  occur  simultaneously  with  the  sale 
of  each  parcle.  Acceptance  of  the  direct 
sale  offer  and  payment  of  a  $50.00  filing 
fee  win  constitute  an  appbcaticm  for 
conveyance  of  those  mineral  interests. 

The  patents,  when  issued,  will  contain 
a  reservation  to  the  United  States  for 
ditches  and  canals  and  will  be  subject  to 
any  other  existing  rights  of  record. 

•WPUMEflTAiiv  mfommation:  Detailed 
information  concerning  the  conditions  of 
the  sales  can  be  obtained  by  contacting 
Eric  Thomson.  Realty  Specialist  at  (208) 
765-1611.  For  a  period  of  45  days  from 
the  date  of  publication  of  this  notice  in 
the  Federal  Registar,  interested  parties 
may  submit  conunents  to  the  District 
Manager,  Bureau  of  Land  Management 
1808  North  Third  Street.  Coeur  d'Alene. 
Idaho  83814.  Objection  will  be  reviewed 
by  the  State  Director  who  may  sustain, 
vacate,  or  modify  this  realty  action.  In 
the  absence  of  any  objections,  this 
realty  action  will  become  the  final 
determination  of  the  Department  of  the 
Interior. 

Date:  May  18, 198& 
Tad).  Graf. 

Acting  District  Manager. 

[FR  Doc  88-11819  Filed  5-25-88;  8:45 1 
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[AZ-M0-0a-421ft-1S;  A-MMa-A] 

RaaRy  Aetlon:  Exohanoa  Of  PiMc  and 
Stata  Land  in  Ariaona 

May  20. 1988. 

AoaNCV:  Bureau  of  Land  Management 

Interior. 

action:  Notice  of  exchange  of  land. 

auMMARv:  This  action  informs  the  public 
oi  the  completion  of  an  exdiange 
between  the  United  States  and  the  State 
of  Arizona.  The  United  States 
transferred  titk  to  2,7S7  Jl  acres  in 
Mohave  County  and  acocptad  title  from 
the  SUte  of  Arizona  on  234)95,55  acres 
in  La  Paz,  Mohave  and  Yuma  Coontiet. 


kTIOM  OOWTACn 

Marsha  L  Luke,  Arizona  State  Office. 
P.O.  Box  10563.  Phoenix,  Arizona  85011. 
Telephone  (602)  241-5534. 
auppLEMENTAnY  MFomtATiON:  Notice  is 
hereby  given  that  pursuant  to  section 
206  of  the  Federal  and  Land  Policy  and 
Management  Act  the  following  ^ 
described  public  land  was  transferred  to 
the  State  of  Arizona: 

Gila  and  Salt  River  Meridiaa,  Aiixona 
T.  18  N..  R.  20V4  W., 

Sec.  14.  lots  1  to  4.  ind..  NEV*.  BHNW%. 
NV4NV4SWV«; 

Secl5.1otsl.2.3,6aiid8,  BVUffil4,  HRMt 

T.  16  N.,  R.  21  W..  Sec  1,  iots  1  to  4,  incl.,  SVii 

NV^.SVk 
Sec.  3,  loto  1  and  2.  SVbNEK,  SB%: 
Sec  12.  all; 
Sec  28.  EM.  EViNWV^.  NWMNWV^,  EVfa 

SW%NW%.  W%NW%SW%NWy4, 

swy4SW%Nw%. 

Comprising  1787 J1  acres  hi  Mohave 
Comity. 

In  exchange  the  United  States 
accepted  title  to  the  following  described 
land  conveyed  by  the  State  of  Arizona: 

Gila  and  Salt  Rivw  Meridian,  Adaaa 
T.2N.,R.19W.. 
Sec.  2,  lots  1  to  4,  incL.  SVkNH.  SVfe 
Sec.  16.  all. 
T.5N.,R.1«W.. 
Sec  2,  loU  1  to  4.  incl.,  SVM\k,  SVh; 
Sec  18,  SWSWV*,  SEM; 
Sec  36,  all 
T.  5  N.,  R.  20  W.. 

Sec.  32,  loU  8  to  6,  incL,  BMBVh. 
T.8N..R.15W., 

Sec  32.  SWy«SW^  ' 
T.  8  N.,  R.  18  W.. 
Sec.  2,  lots  1  to  4.  iad..  SHNM.  SWM: 
Sec  32,  SWy«SW%. 
T.  8  N..  R.  17  W., 
Sec  2,hX»l  to 4.  incl., SWNVi, SV4. 
EXCEFTING  a  pvcel  of  land  in  the  NB% 
containing  an  ana  of  2148  acres,  asore  or 
less,  and  btins  mote  paiticalariy 
descrilMd  as  foUowr  BEGINNING  at  the 
NE  comer  of  said  Section  2;  thaoca  aloi^ 
the  east  boundary  of  said  Section  2  South 
00*14'  46 "  West  1432.80  feet;  thence 
leaving  said  east  boundary  North 


4rarsS"  West  las&ae  feet  to  a  point  in 
the  north  boandary  <rf  said  Section  2; 
tlienca  along  said  north  booodaiy  Booth 
80*51'28"  East  1304.43  feet  to  the  point  of 
beginning. 

Sec  16,  all: 

Sec3e,all. 
T.aN„R.UW.. 

Sec  2,  loU  1  to  4.  incL.  SVU4M.  8M: 

Sec  16,  all; 

Sec  32,  NWMSWM.  SViSWK,  SW%SB%; 

Sec  36,  laSk,  NMiSWV^.  SWMSWM. 
T.9NhR.UW., 

Sec  16,  eH: 

Sec  32.  aU. 
T.  9  N.  R  18  W 

Sec  2,  lots  1  to  4,  bid.,  SMNVb,  S%: 

Sec  16.  all; 

Sec.  32,  all; 

Sec  36.  all. 
T.9N.,R.iaW.. 

Sec  16,  NWV^. 
T.10N.,R.18W., 

Sec  2.  all. 
T.10N..R.1«W.. 

oOC.  oZ«  flu* 

T.11N..H.18W, 
Sec  2,  lots  1  to  4.  incL.  SVUIH.  SE%; 
Sec  4,  lots  1  to  4,  ind.,  SKNV^,  SVfe 

Sec  lA  all; 

Soc  14  alL 

Sec.  18.'  loU  1  to  4,  incL.  By»,  EMWH; 

Sec  22,  all; 

Sec  28,  N%.  NMSVi. 
T.  11  N..  R.  17  W.. 

Sec  2.  lots  1  to  4.  tecL.  SHNM,  SH: 

Sec  24,  all: 

Scc3e.SWt4. 
T.11N.,R.18W, 

Sec  2.  SWMNBK.  SBV4NW)4. 
T.  12  N..  R.  17  W.. 

Sec  2.  NE%SBV4. 
T.12N..R.18W.. 

Sec  2,  lota  land  2; 

Sec  86.  EM.  EMWVi.  WMNWM, 
NWMSWM. 
T.13N,R.17W, 

Sac  18,  all: 

Sec32,aU. 
T.  13  N.,  R.  18  W.. 

Sec.  32.  all. 
T.15N..R.18W., 

8ec32.SW%. 
T.  M  N..  R.  16  W.. 

SMC-  30(  B  !%• 

T.2S..R.19W., 

Sec  16,  SEV^SEV4. 
T.  2S..  R.  23  W.. 

Sec  32,  all. 
T.  3  S..  R.  23  W.. 

Sec  32,  SEy4SWV4. 
T.  4  S..  R.  23  W.. 

Sec  16,  all. 
T.8a,R.17W.. 
Sec  2S-TW0  parcels  of  land  in  the  NEM 
NEK  containing  a  total  of  8.80  acres, 
more  or  less,  and  being  more  particularly 
described  as  follows: 

Parcel  Na  1: 

Beginning  at  the  Northeast  Gonwr  of 
Section  25.  T.  8S..  R.  17  W4  thence  & 
80*52'28'  W.  along  the  north  line  of  said 
Section  25,  a  distance  of  163.37  feet  to  a  point 
on  a  curve  on  the  north  right-of-way  line  of 


the  Mohawk  Canal  said  point  also  beii^  the 
true  point  of  beginning;  thence  along  the  arc 
of  a  simple  curve  to  the  left  said  curve 
having  a  central  angle  of  18°31'22'.  a  radius 
of  2.1SO.00  feet  the  bearing  to  said  radius  S. 
30*01'15'  R,  an  arc  distance  of  695.06  feet  to 
a  point  on  said  carve;  thence  N.0°07'34'  W.,  a 
distance  of  436.97  feet  to  a  point  on  the  north 

)  line  of  said  Section  25;  thence  N.  89*S2'28'  E. 

I  along  said  north  line,  a  distance  of  536.62  feet 
to  the  true  point  of  beginning.  All  in 
NEy4NEy4.  Section  25,  T.  8  S.,  R.  17  W., 
G&SRBM.  Yuma  County,  Arizona,  containing 
.2.4  acres,  and. 

Parcel  No.  2: 

Beginning  at  the  Northeast  Comer  of 
Section  25.  T.  8  S.,  R.  17  W.;  thence  S. 
89*52'26'  W.  along  the  north  line  of  said 
Section  25,  a  distance  of  700X10  feet  to  the 
true  point  of  beginning;  thence  S.  0'07'34'  E« 
a  distance  of  436. 97  feet  to  a  point  on  a  curve 
on  the  north  right-of-way  line  of  the  Mohawlc 
Canal:  thence  along  the  arc  of  a  simple  curve 
to  the  left  said  curve  having  a  central  angle 
of  5*03'09',  a  radius  of  2,150.00  feet  the 
bearing  to  said  radius  S.  48*32'38'  B.,  an  arc 
distance  of  189.50  feet  to  the  P.T.  of  said 
curve;  thence  S.  36*2416'  W,  along  said 
horth  right-of-way  line,  a  distance  of  47U7 
feet  to  a  point;  thence  N.  0*07'34'  W..  a 
distance  of  962.91  feet  to  a  point  on  the  north 
line  of  said  Section  25;  thence  N.  80*52'26'  E. 
along  said  north  line,  a  distance  of  400.00  feet 
to  the  true  point  of  be^nning.  AU  in  the 
NEy4NEy4.  SecUon  25.  T.  a  &,  R.  17  W.. 
Yuma  County,  Arizona,  containing  6.4  acres. 

Comprising  23.0354S5  acres  in  La  Paz, 
Mohave  and  Yuma  Counties.  The 
purpose  of  this  notice  is  to  inform  the 
public  and  local  governmental  officials 
of  the  exchange  of  public  and  state  land 
between  the  United  States  and  the  State 
of  Arizona, 
lohn  T.  Meses, 

Chief,  Brancli  of  Lands  and  Minerals 
Operations. 

[FR  Doc  88-11815  FUed  5-25-88;  8:45  am] 
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[AZ-a2<M»-4t1t-1X:  A-2aS47(l»J 

Raaity  Action;  Raconvayad  Land 
Opanad  to  Entry;  CocMaa  County,  AZ. 

May  18, 1988. 

AQENCY:  Bureau  of  Land  Management 
Interior. 

Acnoit  Opening  of  land. 


•UMMARV:  This  action  will  open  1.670.73 
acres  of  reconveyed  land  in  Cochise 
County  to  the  public  land  laws  and  the 
mineral  leasing  laws. 
row  RmTMaw  wfowiation  comtact: 
Lisa  Schaalman,  Bureau  of  Land 
Management  Arizona  State  Office,  P.O. 
Box  16563,  Phoenix.  Arizona  65011  (602) 
241-5534. 


the  following  described  lands  was 


accepted  Aupust  28, 1987,  from  ike  State 
of  Arizona: 

Gila  and  Salt  River  Meridian,  Arixona 
T.12S.,R.20E., 
Sec.  25.  SV4NWy4,  NViSWVi.  SBy4SW%, 

Sec26.NEy4.NV4NWy4; 

Sec  27.  NHNEK.  NWK: 

Sec28,SV4NV4.NV4SV4: 

Sec  29.  SWiW, 

Sec  30,  loU  1  and  2,  HEVt; 

Sec  36,  NEy4. 
T.  12  S..  21  E.. 

Sec.  31.  loU  2  and  3,  NEV^SB%; 

See.  32,  WV4SW%,  SEy4SWy4. 

The  areas  described  comprise  1.87073 
acres  in  Cochise  County. 

At  9:00  a.m.  on  June  27. 1988,  the  lands 
will  be  opened  to  the  operation  of  the 
public  land  laws  generally,  subject  to 
valid  existing  rights,  the  provisions  of 
existing  withdrawals,  and  the 
requirements  of  applicable  law.  All 
valid  applications  received  at  or  prior  to 
9:00  a  jn.  on  June  27. 1968,  shall  be 
considered  as  simultaneously  filed  at 
that  time.  Those  received  thereafter 
shall  be  considered  in  the  order  of  filing. 

At  9:00  a  jn.  on  June  27, 1988,  the  lands 
will  be  opened  to  applications  and 
offers  under  the  mineral  leasing  laws. 
John  T.  Mazes, 

Chief  Branch  of  Lands  and  Minerals 

Operations. 

[FR  Doc  88-11816  Filed  5-25-88;  8:45  am] 
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IAZ-«2(MW-4212;  A-22436] 

Realty  Action;  Eachanga  of  Public  and 
Stata  Land  In  Ariaona 

May  19, 1988. 

AOEHCv:  Bureau  of  Land  Management 
Interior. 

ACnoN:  Notice  of  exchange  of  land. 

atMlMARY:  This  action  informs  the  public 
of  the  completion  of  an  exchange 
between  the  United  States  and  the  State 
of  Arizona.  The  United  States 
transferred  title  to  14,960.67  acres  in 
Cochise,  Graham  and  Greenlee  Counties 
and  accepted  title  from  the  State  of 
Arizona  on  23,154.26  acres  in  Cochise 
and  Graham  Counties. 

ron  RNrman  airomiATiON  contact: 

Marsha  Luke,  Arizona  State  Office,  Post 
Office  Box  16563,  Phoenix.  Arizona 
85011.  Telephone  (602)  241-^5534. 
aupPlCMENTAfiv  mtonmation:  Notice  is 
hereby  given  that  pursuant  to  section 
206  of  the  Federal  Land  Policy  and 
Management  Act  the  following 
described  public  land  was  transferred  to 
the  State  (tf  Ariaona  under  Patent  Na 
02-«7-004a 


GUa  and  Salt  River  Mariifian,  Ariaona 
T.4S..R.30E.. 

Sec  25.  EVi.  SWV4. 
T.6S..R.24E.. 

Sec  25,  SWy4SWV«; 

Sec.  35.  EMiNE%jaEy4SEy4.WWSEyiSEV4. 
SWV4SEV4. 
T.  7  S..  R.  24  E.. 

Sec.  1.  lots  3  and  4; 

Sec  2.  SEV^SEy4; 

Sec  8.  WV4SW%.  S^SB^fc: 

Sec  9.  SV&NEK.  WVfe 

Sec  11.  all; 

Sec  12.  WMSWV4; 

Sec  13.  NWy4NWy4.  SE%SEy4; 

Sec.  14.  NV4NB%,  SWViNEH,  NW%. 

wv4swy4,  NE%swy4.  Nwy4SEy4: 

Sec  15.  NV4.  NV4SV4,  SViSWy4.  SWV4SEV4; 

Sec.  17.  EV4: 

Sec  19.  loU  2,  3, 4.  W^iNEV^,  EVkWVi. 

SEy4; 
Sec  20,  NWy4SWy4; 
Sec  22,  all; 

Sec  23.  lots  1  and  2,  W%NW%: 
Sec  24,  lots  1,  2,  3.  NEy4NE%,  SViNE%. 

NEy4Swy4.  NV4SEy4. 

T.  7  S..  R.  25  E.. 

Sec  5.  lot  1,  SE%NEy4.  E%SWy4,  NV4ae%; 

Sec7.SWy4SEy4; 

Sec  8.  EViNEy4.  E^iNWV^  SWMNWV^, 
SE%SWV4.  SEy4; 

Sec.  17.  all; 

Sec  18,  SE^^NEV^; 

Sec.  19.  loU  1  to  4.  ind..  EHWV4,  EVfc 

Sec  20,  WVU^W,  NW^  NMSWM. 
SWy4SWVi; 

Sec.  30,  lots  1  to  4.  ind..  NV^NBK.  BHWVi. 
T.  8  S..  R.  16  E.. 

Sec  23.  SVt. 
T.  8  S..  R.  30  E.. 

Sec  19,  lots  3  and  4,  SE^SWV^.  SVfcSEM; 

Sec  aa  NEy4. 

T.  6  S   R  31  E 

Sec.  22.  N^NEy4.  NE%NWV^  SEV^WM. 
SV%SEy4. 
T.  8  S..  R.  32  E.. 

Sec.  3.  lots  6  and  7,  EV«SWy4.  WViSGy4; 

Sec9.  NWy4SEy4; 

Sec  la  loU  1-4.  iacU  WMEVi.  NW%. 
E^SWy4; 

Sec  15.  lots  1-4.  ind..  W^EVfc.  NHNW%. 
T.  15  S,  R.  19  E, 

Sec  14.  EViNEVi. 
T.  15  S..  R.  22  E., 

Sec  22.  lot  1.  NViNWK.  SWy4NWH. 
T.  16  S..  R.  31  E., 

Sec.  33.  lots  3-6,  ind.; 

Sec.  34.  NWV^SEV^. 
T.  17  S.,  R.  20  E., 

Sec  21.  SEV4NWV4,  SEy4SEV4; 

Sec  22.  NEV4NWV4,  NWy4SW%. 
T.  17  S..  R.  31  E., 

Sec  22.  lots  4.  5,  lots  8-14,  ind. 
T.  18  S..  R.  20  E., 

Sec  13.  lot  1.  WViNEy4.  SViNWV^  SWt4. 
NWy4SEy4; 

Sec  23.  NE%.  EV^NWK; 

Sec  24.  lots  1  and  2.  WV^NEM.  NWM. 
T.  18  S.,  R.  32  E.. 

Sec  ft  SWy4NW%. 
T.  10  S..  R.  20  E, 

Sec  5.  loU  1-4.  ind..  SViNVfa.  NVkSH. 
S>«SWy4.  SW%%K. 
T.  20  S..  R.  19  E.. 

Sec.  29.  lot  1. 
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Seci3.NE%.'NE%SWy«.NWy«SEy4;  ' 

Sec  23.  NWVU4EK: 

Sec  Z4.  E^U4E^.  SWV4NE%.  EViSW^. 
SEy«:  1 

Sec28.SEy4NWy4.  I 

T.  20  &.  R.  21  E.. 

Sec  la  NWy«NWy4.  SEy4SEV4.  ; 

T.  21  Sm  R.  28  E.. 

Sec31.  lot4.SE^SWy4. 

Comprising  13,467.80  acres. 

The  following  described  public  land 
was  transferred  to  the  State  of  Arizona 
under  Deed  No.  AZ-87-010.  j 

GUa  and  Salt  River  MeridiaB.  Aiisooa 

T.  7  S..  R.  24  E.. 
Sec  2.  lots  1.  2.  3.  S^N%.  SWy4,  N>4SBy4. 

SWyiSEV*: 
Sec  10.  S^NEV^.  NWy4.  NViS^. 

swy4Swy4. 

Sec  16.  NWNEy4.  NWy4NWy4. 

w  V4SW  y4Nw  y4.  se  y48w  V4Nw  v*. 
N>4SEy4Nwy4.  SEy4SEy4Nwv^. 

T.  19  S..  R.  26  E.. 
Secl6.SV4. 
Comprising  1,501.87  acres. 

In  exchange  the  United  States 
accepted  title  to  the  following  land 
conveyed  by  the  State  of  Arizona: 

Gila  and  Salt  River  Meridian,  Arizona 

T.  4  S..  R.  23  E., 

Sec  32.  loto  1  to  6  incL,  N%,  NEy4SWVV 
NV^SEy4.  SEViSEyi. 
T.  4  S..  R.  27  E.. 

Sec  28,  lots  1  to  4  incl.: 

Sec  27,  lots  1  and  3; 

Sec  35.  all: 

Sec  36.  all. 
T.  5  S..  R.  22  E.. 

Sec  2.  lots  1  to  4  incl.; 

Sec  24.  lot  4: 

Sec  25.  lots  1.  2  and  3.  WV^NE%.EHNWV4, 
SW  V4NW  V*,NVil  V4SEy4; 

Sec  26.  lots  4.  5  and  8; 

Sec  35.  lot  1; 

Sec  36,  lots  1  to  4  incl.,  W%EM,  W%. 
T.  5  S..  R.  23  E., 

Sec  9.  S\4SWy4,  SWy4SEy4; 

Sec  16.  EVt.  N>4NWV4,  EViSEy4NW^ 
EV^EV^SWV^' 

Sec  17.  NEy4NEy4,  SWy4SEV4; 

Sec  19.  lot  4,  SEy4SWy4.  SEy4; 

Sec  20,  EV<sEV^,  WV^SW^.  SEy4SWV4. 

swy4SEy4: 

Sec  29.  NV^NWV^.  SWy4NWy4; 

Sec  30.  lots  1,  2  and  3,  SEy4NEy«. 
NEy4SWy4: 

Sec  32.  all: 

Sec  33.  all; 

Sec  34.  SVt: 

Sec  35.  EV4,  SWy4; 

Sec  36.  all. 
T.  5  &,  R.  28  E.. 

Sec  10.  lots  4  and  5,  SEy4: 

Sec  IS,  E^EV^; 

Sec  25.  NV^.  NV^SEy4.  N^SV^SEy4. 
T.  5  S.,  R.  27  E.. 

Sec  2.  loU  1  to  4  incl..  S%N%.  SM; 

Sec  12.  N%: 

Sec  16.  all: 

Sec  35.  all  (US.  Miner  ils); 

Sec  36.  all. 


T.  6  S.,  R.  22  E.. 
Sec  16,  all,  excluding  San  Carlos  Indian 

Reservation: 
Sec  2a  NEy4,  E'^mV*; 
Sec.  21,  W%.  WASiV,: 
Sec  28,  all; 
Sec.  29.  NEV4.  NEy4SEy4. 

Sec' 1,  lots  land  2,  S^U^y4,  E%SW%. 

W^SBM: 
Sec.  2,  loU  1  to  4  incl.  SV^NM.  SW, 
Sec  3.  loU  1  to  4  incl.,  SV^NH: 
Sec  11,  NEy4SEV4: 
Sec  12,  NWy4,  WV4SW%: 
Sec  29.  S^NWVi.  SWy4; 
Sec  31.  loU  1  to  7  incl..  NEy4.  EV4NWy4. 

NEy4SWy4.  NVkSE^i  (U.S.  Minerals): 
Sec  32.  loU  1  to  4  incl..  NV^SV^,  NMi: 
Sec  35,  lot  1. 
T.  6  S.,  R.  24  E., 
Sec  16l  EV^' 

Sec  17.  SwV4SWy4  (U.S.  Minerals); 
Sec  19.  EWNVi.  EVtSEV*  (U.S.  Minerals); 
Sec  2a  WMWVi  (U.S.  Minerals): 
Sec  29,  WMWMi  (U.S.  Minerals): 
Sec  30,  lots  3  and  4,  S^NEy4,  E^SWy4. 

SEy4  (U.S.  Minerals): 
Sec.  31.  lot  1,  NViNEy4,  NEy4NWy4  (U.S. 

Minerals): 
Sec  32,  WMEV^.  E^SE^. 
T.  6  S..  R.  27  R, 
Sec.  2.  loto  1  to  4  incL,  SV^NM,  SVfe: 
Sec  36.  NEy4,  NV4NWy4. 
T.  7  S..  R.  23  E., 
Sec.  2.  lots  1  to  4  incL.  SViNV^.  SVi  (U.S. 

Minerals  Ey2SEy4); 
Sec.  6,  loto  1  to  6  incl..  SWy4NEy4. 

SEy4Nwy4. 

T.  7  a,  R.  24  E., 

Sec  5,  SEy4SWy4.  SWy4SEV^  (U.S. 
Minerals). 
T.  24  8.,  R.  32  E.. 

Sec  2.  loto  1  to  4  incl.,  WV^B^,  ViW. 

Sec.  3,  all: 

Sec  la  Nv%.  swy4,  wv^SEy4,SEy4SEy4; 

Sec  11.  loto  1  to  4  incl.  W  MiE  Vi, 

NWy4NWV4  (U.S.  Minerals): 
Sec  14,  loto  1  to  4  inch,  SWy4NEy4. 

sv4Nwy4,  sv4Swy4.wv4SEy4: 

Sec  15.  SEy4NEy4,  SEy4SWy4,  SKSEy4: 

Sec  la  all: 

Sec  22.  loto  1  and  2: 

Sec  23,  loto  1, 2. 3. 

Comprising  23,154.28  acres. 

The  purpose  of  the  notice  is  to  inform 
the  public  and  local  governmental 
officials  of  the  exchange  of  land 
between  the  United  States  and  the  State 
of  Arizona. 
|ohn  T.  Meses. 

Chief.  Branch  of  Lands  and  Minerals 
Operations. 
(FR  Doc  88-11817  Piled  5-25-88;  8:45  am] 
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[AZ-92(M»-4212-12;  A-22tM] 

Realty  Action;  Exchange  of  Put>llc  and 
State  Land  in  Arbona 

May  2a  1988. 

AOCNCV:  Bureau  of  Land  Management 

Interior. 


action:  Notice  of  exchange  of  land. 

summary:  This  action  informs  the  public 
of  the  completion  of  an  exchange 
between  the  United  States  and  the  State 
of  Arizona.  The  United  States 
transferred  title  to  4.273.67  acres  in 
Yavapai  and  Pinal  Counties  and 
accepted  title  from  the  State  of  Arizona 
on  12,382^4  acres  in  Yavapai  County. 

FOn  RMTHm  INFOfHNATION  CONTACT: 
Marsha  L  Lake.  Arizona  State  Office.- 
P.O.  Box  16563.  Phoenix  Arizona  85011. 
Telephone  (602)  241-5534. 

suPfiCMCNTAiiv  mfonmation:  Notice  is 
hereby  given  that  pursuant  to  section 
206  of  the  Federal  and  Land  Policy  and 
Management  Act  the  following 
described  public  land  was  transferred  to 
the  State  of  Arizona: 

GUa  and  Salt  River  Mafidian,  Ariiona 

T.  12  N.,  R.  1 E., 

Sec  21,  loto  1, 3. 4. 
T.  13  N..  R.  1  E. 

Sec.  24,  EVfcB^i,  SWV^SWy4.  EV^SW%. 
WViSE%' 

Sec  25.  loto  1-4.  incl..  NV^.  SMiSVi. 
T.  13N.,R.1%E, 

Sec  1.  lot  4: 

Sec  11.  lots  1-4,  incL; 

Sec  12.  loto  1, 2.  NW%NWy4.  SWy4SWVi: 

Sec  13,  loto  1-11.  incl.,  W  %NW  y4. 
SEy4SEy4: 

Sec  14.  lots  1, 2. 4, 5; 

Sec  24.  WV4; 

Sec  25.  NW%,  NMSWVi.  8W%SWV<i. 
T  5  Sm  R.  10  E» 

Sec  11.  N^iNWK,  SWy4SWV4.  SViSBV^ 
WM.  S%SEV4; 

Sec  15.  NWy4.  SW, 

Sec2aEVi: 

Sec  21.  EV^.  SWy4; 

Sec.  22,  SE%. 

Comprising  4.273.67  acres  in  Yavapai  and 
Pinal  Counties. 

In  exchange  the  United  States 
accepted  title  to  the  following  described 
land  conveyed  by  the  State  of  Arizona: 

Gila  and  Salt  Rivar  Meridian.  Arixooa 

T.9N..R.1E. 

Sec  13,  all.  (surface  only) 
T.  9  N.,  R.  2  E. 
Sec  5,  loto  1-4.  incL.  SV^NW.  SW,  (surfeca 

only) 
Sec.  6.  loto  1-7,  incl..  SHNEy4,  SEy4NWy4. 

EWSWy4,  SEyt:  (surface  only) 
Sec.  7,  loto  1-4,  incl..  EV^,  EWWW,  (surface 

only) 
Sec  8,  all:  (surface  only) 
Sec  17,  EVbNEy4.  NWy4NEy4.  NViSW^N 

Ey4,  SEy4Swy4NEy4,  nwv*.  sv4; 

(surface  only) 
Sec  18,  lots  1^.  incl..  E^  E%W%; 

(surface  only) 
Sec  19.  loto  1-4.  incl„  EVfc.  EViWMi:       I'-^f 

(surface  only)  ;  v"^' 

Sec  aa  all;  (surface  only) 
Sec  3a  loto  1-4.  incl,  NEy4.  EViWVi. 

(surface  only) 
T.  9V^  N..  R.  2  B.. 


Sec.  19,  lots  1-6,  incl..  EV4SWy4,  SEy4; 

(surface  only) 
Sec  29,  V/W,  (surface  only) 
Sec  3a  loto  1-1  incl.,  E%WV4,  EH; 

(surface  only) 
Sec.  31,  loto  1-4,  incl.,  EViWVi,  EV4; 

(surface  only) 
Sec  32,  WV4.  (surface  only) 
T.  10  N.,  R.  2  E.. 
Sec  5.  loto  1-4,  incl.,  SHNV4,  SW,  (surface 

only) 
Sec  6,  loto  1-8,  incl.,  SV4NEy4,  SEy4NW%, 

EHSWy4.  SEy4;  (surface  only) 
Sec  7,  loto  1-8,  incl.,  EV4,  Ei4WV4;<surface 

only) 
Sec  8,  EW,  (surface  only) 
Sec  18.  loto  1-8,  incl.,  EV4WV4:  (surface 

only) 
Sec  19.  loto  1-8,  incl.,  EV4WV4;  (surface 

only) 
Sec.  3a  lots  1-4,  incl.,  loto  6-10,  incl., 

E%NWy4:  (surface  only) 
Sec  31,  loto  3-5,  incl..  lots  7-10,  incl., 

EViSWVi:  (surface  only) 
The  areas  described  comprise  12,382.94 
acres  in  Yavapai  County. 

The  purpose  of  this  notice  is  to  inform 
the  pubUc  and  local  governmental 
ofBcials  of  the  exchange  of  public  and 
state  land  between  the  United  States 
and  the  State  of  Arizona. 
lohn  T.  Mesas, 

Chief.  Branch  of  Lands  and  Minerals 
Operations.   "  • 

[FR  Doc  88-11818  Filed  5-25-88;  8:45  am] 
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ICA  M3-0S-422O-10;  CA  17»4»] 

Proposed  WWidrswal  and  Opportunity 
for  PiMic  Meeting;  Calif omia 

May  18. 1988. 

AOENCv:  Bureau  of  Land  Management 

Interior. 

action:  Notice. 


summary:  The  Bureau  of  Land 
Management  proposes  to  withdraw 
1.997.92  acres  of  public  land  in  San 
Bernardino  County,  to  protect  the 
paleontological,  geological,  scenic,  and 
recreational  integrity  of  the  Rainbow 
Basin-Mud  Hills  area.  This  notice  closes 
the  land  for  up  to  2  years  from  surface 
entry  and  mining.  The  land  will  remain 
open  to  mineral  leasing. 
DATE:  Conunents  and  requests  for  a 
pubUc  meeting  must  be  received  by 
August  24. 1988. 

ADMICSS:  Comments  and  meeting 
requests  should  be  sent  to  the  California 
State  Director.  BLM  2800  Cottage  Way. 
Sacramento,  CaUfomia  95825. 
FOR  niRTHER  INFORMATION  CONTACT 

Viola  Andrade.  BLM  California  Stale 

Office.  (916)  978-4815. 

SUPPLEMENTARY  INFORMATION:  On  April 

27. 1988.  a  petition  was  approved 
allowing  Bureau  of  Land  Management  to 

< 


file  an  application  to  withdraw  the 
following  described  pubUc  land  from 
settlement  sale,  location,  or  entry  under 
the  general  land  laws,  including  tiie 
mining  laws,  subject  to  valid  existing 
rights: 

San  Bernardino  Meridian 

T.  11  N.,  R.  1  W., 

Sec  18,  lots  1  and  2,  and  NEy4. 

T.  11  N.,  R.  2  W..  * 

Sec  la  W^4SWV4.  SEV»SWy4,  and 
SV^S^SEVi. 

Seen,  SV4SV4SWy4; 

Sec  14,  WV4  and  SW y4SEy4: 

Sec  15, 

Sec.  22,  EV4NEy4: 

Sec  23.  NEy4NEy4.  WViNEt4,  NWy4. 
NV4SWy4.  and  WViSEy4. 

The  areas  described  aggregate  1,997.92 
acres  in  San  Bernardino  County. 

The  purpose  of  the  proposed 
withdrawal  is  to  protect  and  preserve 
the  paleontological,  geological,  scenic 
and  recreational  values  of  the  Rainbow 
Basin-Mud  Hills  area. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal  may 
present  their  views  in  writing  to  the 
undersigned  officer  of  the  Bureau  of 
Land  Management 

Notice  is  hereby  given  that  an 
opportunity  for  a  pubUc  meeting  is 
afforded  in  connection  with  the 
proposed  withdrawal.  All  interested 
persons  who  desire  a  public  meeting  for 
the  purpose  of  being  heard  on  the 
proposed  withdrawal  must  submit  a 
written  request  to  the  undersigned 
officer  within  90  days  from  the  date  of 
publication  of  this  notice.  Upon 
determination  by  the  authorized  officer 
that  a  public  meeting  will  be  held,  a 
notice  of  the  time  and  place  will  be 
published  in  the  Federal  Register  at 
least  30  days  before  the  scheduled  date 
of  the  meeting. 

The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  Part  2300. 

For  a  period  of  2  years  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  the  land  will  be 
segregated  as  specified  above  unless  the 
appUcation  is  denied  or  cancelled  or  the 
withdrawal  is  approved  prior  to  that 
date.  The  temporary  uses  which  may  be 
permitted  during  this  segregated  period 
are  Ucenses.  permits,  cooperative 
agreements,  or  discretionary  land-use 
authorizations  of  a  temporary  nature. 
Nancy  J.  Alex, 

Chief  LaiiJs  Saction.  Branch  of  Adjudication 
andRecords. 

[FR  Doc.  88-11820  Filed  5-25-88;  8:45  amj 
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[CA-056-08-43S1-09) 

Closure  Order  for  Off-Road  Vetticie 
Use;  Califomia 

action:  Closure  Order  for  Off-Road 
Vehicle  Use. 

summary:  Notice  is  hereby  given  related 
to  the  closure  of  public  land  to  off-road 
vehicle  (ORV)  use  in  accordance  witij 
regulations  contained  in  43  CFR  8341.2. 
Approximately  thirty-seven  (37)  acres  of 
rare  plant  habitat  located  in  portions  of 
Sections  26,  27.  34,  35.  T.  6  N..  R.1  W., 
H.M.  and  known  as  the  foredunes  of  the 
Bureau's  Manila  Dunes  tract,  will  be 
temporarily  closed  to  ORV  use.  This 
closure  order  will  remain  in  effect  until 
a  research  project  is  completed  or  a 
formal  activity  plan  is  completed  for  the 
area. 

DATE:  This  closure  order  is  effective 
May  20, 1988. 

FOR  FURTHER  INFORMATION  CONTACT 

John  Lloyd.  Areata  Resource  Area 
Manager.  1125 16th  Street  Room  219, 
P.O.  Box  1112,  Areata.  Califomia  95521 
(Telephone:  (707)  822-7648)  or  Distiict 
Manager,  Ukiah,  Distiict  Office,  555 
Leslie  Sti-eet  Ukiah  Califomia  95482 
(Telephone:  (707)  462-3873). 

SUPPLEMENTARY  INFORMATION:  The 

affected  plant  species  is  the  Menzies' 
Wallflower  [Erysimum  menziesii),  Usted 
as  endangered  by  the  Califomia 
Department  of  Fish  and  Game  and 
identified  as  a  candidate  for  Federal 
listing  by  tiie  U.S.  Fish  and  Wildlife 
Service.  Its  habitat  has  been  reduced  to 
dune  systems  along  the  Califomia  coast 
in  three  locations — Monterey,  Fort  Bragg 
and  the  Samoa  Peninsula  near  Eureka. 

Habitat  restoration  plans  and 
research  studies  are  currently  being 
implemented  on  the  thirty-seven  (37) 
acres  where  ORV  use  will  be  prohibited 
by  this  closure  order.  The  area  has  been 
fenced  into  four  units  in  order  to  provide 
riding  corridors  from  the  inland  dunes  to 
the  beach  strand.  Information  and 
regulatory  signs  are  posted  and  the 
fence  wire  is  flagged  and  painted  to 
increase  its  visibility  to  nearby  ORV 
enthusiasts. 

All  restoration  activities  within  this 
thirty-seven  (37)  acre  area  will  be 
monitored  for  at  least  three  years. 
During  this  period,  the  study  area  must 
be  protected  from  impacts  which  could 
result  in  erroneous  conclusions  or 
recommendations.  Upon  completion  of 
the  habitat  restoration  and  research 
projects,  the  authorized  officer  will 
determine  whether  or  not  to  remove  the 
fence  and  designate  the  area  either 
open.  Umited.  or  closed  to  ORV's  in 


I 
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accordance  with  procedures  established 
in  43  CFR  8342. 

Edwin  G.  Katlas, 

Acting  District  Manager. 

May  18. 1988. 

[FR  Doc  88-11814  Filed  5-25-88;  8:45  am] 


Bureay  of  Mines 
Sale  of  Heihiin  Assets 


AOCMCv:  Bureau  of  Mines,  Interior. 
ACTKM:  Solicitation  of  comments  on  the 
proposed  sale  of  heliimi  assets. 

SUMMARV:  The  FY  1968  and  1989      , 
Budgets  for  the  Department  of  the    i 
Interior  proposed  the  sale  of 
Government  helium  assets  as  part  of  the 
President's  initiative  to  privatize  certain 
Federal  operations.  Under  a  contract 
with  the  Bureau  of  Mines,  ].R.  Campbell 
and  Associates  has  prepared  a  report 
related  to  valuation  of  these  assets  and 
public  comments  are  now  being  solicited 
on  the  issues  described  in  that  report  in 
order  to  assist  the  Department  in 
determining  the  options  available  for 
implementing  the  proposal. 
DATCS:  Interested  parties  should  provide 
their  comments  to  the  ofHcial  listedi 
below  on  or  before  June  27, 1988.     ' 
FOR  FIMTMER  eVOMNATION  CONTACT: 

Arraond  A.  Somiek.  Assistant  Director — 
Helium  Operations,  Bureau  of  Mines, 
Columbia  Plaza  Office  Building.  2401  E 
Street  NW.,  Washington.  DC  20241: 
Telephone  No.  202-634-4734.  | 

SUMSMRV  infomwation:  A  Federal 
Helium  Program  was  established  by 
Federal  law  in  1925  to  develop  and 
produce  helium  for  Government  use.  In 
1937,  the  law  was  changed  to  allow  the 
Government  to  sell  heliimi  for  other  than 
Government  use.  The  law  was  again 
changed  in  1960  to  allow  the  Secretary 
of  the  Interior  to  purchase  crude  helium 
for  storage  to  meet  the  current  and 
future  military  and  scientific  needs  of 
the  heliom-using  Federal  agencies.  As  a 
result  of  this  legation  the  Bureau  of 
Mines  has  a  crude  heUum  reserve  of  38 
billion  SCF  (standard  cubic  feet)  stored 
in  its  Cliffside  Reservoir  in  Amarillo, 
Texas.  1 

The  1960  Act  also  encouraged  th^ 
development  of  a  private  helium     I 
industiy.  The  resultant  private  helium 
industry  now  has  a  helium  production 
capacity  which  supplies  about  75  to  80 
percent  of  the  total  helium  market 
Federal  agencies,  under  the  law,  are  still 
required  to  purchase  needed  helium 
from  the  Bureau  of  Mines.  Under  the 
President's  FY  1989  initiative  to      | 
privatize  certain  industrial-type 


operatiooa,  sale  of  the  ExeH  helium 
plant  the  Amarillo  container-fllling 
plant  and  the  helium  (liquid  and 
gaseous)  transportation  equipment  has 
been  proposed. 

As  a  result  of  this  proposal,  a  Helium 
Operations  Report  tor  the  U.S.  Bureau  of 
Mines  was  prepared  by  J.R.  Campbell 
and  Associates,  Inc.,  Lexington, 
Massachusetts.  Consistent  with  the 
terms  of  a  competitively  awarded 
contract.  Campbell  and  Associates 
conducted  an  analysis  of  the  issues 
relating  to  the  valuation  and  potential 
disposition  of  the  Government's  helium 
processing  and  distribution  operations. 
Three  value  and  disposition  alternatives 
are  covered  in  the  contractor's  report. 

These  are: 

1.  Retain  all  its  interests  and  not  sell 
any  crude  hehum. 

2.  Sell  its  production  and  distribution 
facilities,  and  sell  crude  helium  in 
portions  over  the  next  50  years. 

3.  Retain  all  its  production  and 
distribution  facilities,  while  also  selling 
portions  of  the  crude  helium  over  the 
next  50  years. 

(Copies  of  die  report  may  be  obtained 
by  contacting  Armond  A.  Sonnek, 
Assistant  Director — Helium  Operations. 
Bureau  of  Mines.  Columbia  Plaza  Office 
Building.  2401  E  Street  NW., 
Washington.  DC  20241,  Telephone  No. 
202-634-5734.) 

In  addition,  a  number  of  questions  has 
been  identified  as  follows: 

1.  Interest  ia  Oparaling  Facilities 

Is  private  industry  interested  in 
purchase  or  operation  of  the  Exell 
facility  on  a  contract  basis?  If  so.  how 
should  such  a  sale  or  contract  be 

structured? 

2.  Impact  on  the  Market 

What  role  should  the  Government 
play  in  the  heham  market?  Is  private 
industry  able  to  abaorb  the  Government 
requirements,  as  defined  in  the 
contractor's  study,  in  terms  of 
processing  capacity,  as  well  as  peak 
demand  (with  or  witiuMit  access  to 
Government  crude)?  What  would  be  the 
consequences  for  supply  and  price? 

3.  TransitioD  Period 

If  the  Federal  Government  were  to 
cease  supplying  helium,  would  a  period 
of  transaction  be  needed  from 
Government  processing  capacity  to 
private  supply  of  helium?  How  long  a 
transition  would  be  necessary,  if  any? 
Would  sale  of  Government-owned 
helium  be  necessary  to  meet  demand 
during  such  a  period? 


4.  Comarvatiou 

What  role  should  the  Government 
play  in  the  conservation  of  helium 
subsequent  to  a  sale  of  assets?  Should 
the  Government  sell  conserved  helium 
into  the  market?  If  so,  how  should  crude 
sales  be  structured  to  prevent  any 
disruption  of  the  private  helium  market? 

Responses  are  also  solicited  as  to 
whether  there  are  o^er  considerations 
that  should  be  taken  into  account. 

Dated:  May  20. 1988. 
T.S.  Ary, 
Director. 
[FR  Doc.  88-11778  Filed  5-25-88: 8:45  am] 
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Bureau  of  Redamstlon 

Transfer  of  Recreation  Lands  at  Red 
Bluff  Reservoir,  Central  Valley  Project, 
Califomla,  to  the  Forest  Service 

agency:  Bureau  of  Reclamation; 
Department  of  the  Interior. 

action:  Notice  of  transfer  of 
administrative  jurisdiction  over 
approximately  488  acres  of  land 
acquired  by  the  Bureau  of  Reclamation, 
Department  of  the  Interior,  for  the  Red 
Bluff  Reservoir,  Central  Valley  Project, 
California,  to  the  Foreat  Service, 
Department  of  Agriculture.  The  Forest 
Service  will  manage  these  lands  for 
recreation  and  other  National  Forest 
System  purposes,  along  with  other  lands 
on  the  Mendocino  National  Forest  The 
lands  transferred  are  located  in  six 
tracts  located  in  Tehama  County, 
California,  in  Sections  20,  28,  29.  and  33 
of  Township  27  North.  Range  3  West. 
Mount  Diablo  Base  and  Meridian,  and  a 
portion  of  the  Rio  de  Los  Berrendos 
Rancho.  a.k.a.  Rancho  El  Primer  Canon. 

date:  Hiis  action  was  effective  on 
March  16. 1986. 

ADDRESSES:  Maps,  a  complete  legal 
description  of  the  lands  over  which  the 
Bureau  of  Reclamation  transferred 
administrative  jurisdiction  to  the  Forest 
Service,  and  a  copy  of  the  transfer 
agreement  can  be  seen  and  reviewed  by 
contacting:  Mr.  Gary  T.  Sackett 
Assistant  Regional  Supervisor  of  Water 
and  Power  Resources  Management, 
Mid-Padfic  Regional  Office,  Bureau  of 
Reclamation,  2800  Cottage  Way, 
Sacramento,  California  95825-1898. 
Telephone:  (916)  976-4933. 

supplbmintarv  information:  The 
lands  were  transferred  under  the 
authority  vested  in  the  Secretary  of  the 
Interior  by  section  7(c)  of  the  Act  of  July 
9, 1965,  Pub.  L.  89-72  (79  Stat.  217),  and 
his  delegation  to  the  Commissioner  of 


Reclamation  dated  February  25, 1966, 
published  March  4. 1966  (31  FR  3462). 

As  prescribed  by  section  7(C)  of  Pub. 
L  89-72,  the  lands,  once  transferred,  will 
become  National  Forest  Lands,  provided 
that  all  lands  and  waters  within  the  Red 
Bluff  Reservoir  needed  or  used  for  the 
operation  of  the  Central  Valley  Project, 
or  for  any  other  Reclamation  purpo8e(s) 
shall  continue  to  be  administered  by  the 
Commissioner  of  Reclamation  to  the 
extent  he  deems  necessary. 

Date:  May  13, 198a 
C.  Dale  Duvall. 
Commissioner 
[FR  Doc.  88-11602  Filed  5-25-88;  8:45  am] 
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Minerals  Management  Service 

Developinent  Operations  Coordination 
Document;  CSX  Oil  and  Gas  Corp. 

AOENCY:  Minerals  Management  Service. 
Interior. 

action:  Notice  of  the  Receipt  of  a 
Proposed  Development  Operations 
Coordination  Document  (DOCD). 

SUMMARY:  Notice  is  hereby  given  that 
CSX  Oil  and  Gas  Corporation  has 
submitted  a  DOCD  describing  the 
activities  it  proposes  to  conduct  on 
Lease  OCS-G  5703,  Block  161,  Main 
Pass  Area,  offshore  Louisiana  and 
Mississippi.  Proposed  plans  for  the 
above  area  provide  for  the  development 
and  production  of  hydrocarbons  with 
support  activities  to  be  conducted  from 
an  existing  onshore  base  located  at 
Venice,  Louisiana. 

DATE:  The  subject  DOCD  was  deemed 
submitted  on  May  17. 1988.  Conunents 
must  be  received  within  15  days  of  the 
publication  date  of  this  Notice  or  15 
days  after  the  Coastal  Management 
Section  receives  a  copy  of  the  plan  from 
the  Minerals  Management  Service. 
ADDRESSES:  A  copy  of  the  subject 
DOCD  is  available  for  public  review  at 
the  Public  Information  Office.  Gulf  of 
Mexico  OCS  Region,  Minerals 
Management  Service,  1201  Elmwood 
Park  Boulevard,  Room  114,  New 
Orleans,  Louisiana  Office  Hours:  8  a.m. 
to  4:30  p.m..  Monday  through  Friday).  A 
copy  of  the  DOCD  and  the 
accompanying  Consistency  Certification 
are  also  available  for  public  review  at 
the  Coastal  Management  Section  Office 
located  on  the  10th  Floor  of  the  State 
Lands  and  Natural  Resources  Building, 
625  North  4th  Street,  Baton  Rouge, 
Louisiana  (Office  Hours:  8  a.m.  to  4:30 
p.m.,  Monday  through  Friday).  The 
public  may  submit  comments  to  the 
Coastal  Management  Section,  Attention 


OCS  Plans,  Post  Office  Box  44487.  Baton 

Rouge,  Louisiana  70605. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Lars  T.  Herbst;  Minerals 
Management  Service,  Gulf  of  Mexico 
OCS  Region,  Field  Operations,  Plans, 
Platform  and  Pipeline  Section. 
Exploration/Development  Plans  Unit; 
Telephone  (504)  736-2533. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  Sec.  25  of  the  OCS 
Lands  Act  Amendments  of  1978.  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 
Additionally,  this  Notice  is  to  inform  the 
public,  pursuant  to  S  930.61  of  Title  15  of 
the  CFR.  that  the  Coastal  Management 
Section/Louisiana  Department  of 
Natural  Resources  is  reviewing  the  DO- 
CD for  consistency  with  the  Louisiana 
Coastal  Resources  Program. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  make  information 
contained  in  DOCDs  available  to 
affected  States,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13, 
1979  (44  FR  53685). 

Those  practices  and  procedures  are 
set  out  in  revised  S  250.34  of  Title  30  of 
the  CFR. 

Dated:  May  18, 1988. 

).  Roger  Peaicy, 

Regional  Director,  Gulf  of  Mexico  OCS 
Region. 

[FR  Doc.  88-11821  Filed  5-25-88;  8:45  am] 

MLLma  COOE  43ia-MR-«l 


INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Agency  for  International  Development 

Board  for  International  Food  and 
Agricultural  Development;  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act,  notice 
is  hereby  given  of  the  Eighty-Eighth 
Meeting  of  the  Board  for  International 
Food  and  Agricultural  Development 
(BIFAD)  on  June  7, 1988. 

The  purpose  of  this  meeting  is  to  meet 
together  with  the  Title  XII  Community 
and  in  an  open  forum  discuss  the 
following  issues;  additional  inputs  and 
suggestions  with  a  focus  on  the  90's; 
future  directions  and  trends  for  Title 
Xll-sustainable  agriculture, 
environmental  sustainability  and 
enhancement,  developing  policy 
analysis  capability  in  host  countries, 
expanding  the  research  agenda,  new 
modes  for  institutional  development 


projects,  developing  collaborative 
linkages  with  ADC  countries  and 
institutions:  internationalizing  the 
university,  etc. 

The  June  7, 1988  Meeting  will  be  held 
in  Fayetteville.  Arkansas,  the  Center  for 
Continuing  Education,  #2  University 
Center.  Fayetteville  Square.  Any 
interested  person  may  attend,  and  may 
present  oral  statements  in  accordance 
with  procedures  established  by  the 
Board,  and  the  extent  the  time  available 
for  the  meeting  permits. 

Curtis  Jackson.  Bureau  of  Science  and 
Technology.  Office  of  University 
Relations.  Agency  for  International 
Development  is  designated  as  A.l.D. 
Advisory  Committee  Representative  at 
this  Meeting.  It  is  suggested  that  those 
desiring  furUier  information  write  to  Dr. 
Jackson,  in  care  of  the  Agency  for 
International  Development  Rm.  309, 
Washington,  DC  20523.  or  telephone  him 
on  (707)  235-8929. 

Date:  May  20, 1988. 
LynnPesaon, 

Executive  Director,  BIFAD. 

[FR  Doc.  88-11804  Filed  5-25-88;  8:45  am] 

MtUNO  CODE  •1W-01^ 


INTERSTATE  COMMERCE 
COMMISSION 

[Financa  Docket  Na  31247] 

CSX  Corp  and  American  Commercial 
Lines,  Inc.— Control— SCNO 
Acquisition  Corp.* 

AGENCY:  The  Interstate  Commerce 

Conunission. 

ACTION:  Notice  of  determination  that  the 

proposal  is  a  minor  transaction  and 

decision  to  waive  and  to  clarify  filing 

requirements. 

SUMMARY:  The  Commission  determines 
that  the  proposed  acquisition  of  control 
of  SCNO  Barge  Lines,"  Inc.  by  CSX 
Corporation  and  its  wholly  owned 
subsidiary,  American  Conunercial  Lines. 
Inc..  is  a  minor  transaction  for  purposes 
of  handling  of  the  application  under  the 
railroad  consolidation  regulations  at  49 
CFR  Part  1180.  Also,  the  Commission 
grants  applicants'  requests  for  waivers 
and  clarifications  of  those  regulations, 
including  the  environmental  and  energy 
regulations  at  49  CFR  1180.6(a)(8)  and 
1180.6(a)(9}. 


'  Thit  proceeding  was  originally  entitled  Finance 
Docket  No.  31247,  CSX  Corporation  and  American 
Commercial  Lines.  Inc. — Control— SCNO  Barge 
Lines.  Inc.  The  name  of  the  proceeding  hai  been 
revised  in  accordance  with  the  request  of  counsel 
for  CSX  Corporation  and  American  Commercial 
Lines,  Inc.,  contained  in  a  letter  filed  April  6, 1988. 
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FOR  FURTHER  INFORMATION  CONTACT 

Joseph  H.  Dettmar,  (202)  275-7245  (TDD 
for  hearing  impaired  (202)  275-1721). 

SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  purdiase 
a  copy  of  the  full  decision,  write  to 
Dynamic  Concepts.  Inc.  Room  2229. 
Interstate  Commerce  Commission 
BuUding.  Washington.  DC  20423.  or  call 
(202)  28»-4357/435g  (DC  Metropolitan 
area),  assistance  for  the  hearing 
impaired  is  available  through  TDD 
services  (202)  275-1721  or  by  pickup 
from  Dynamic  Concepts,  Inc..  in  Room 
2229  at  Commission  headquarters. 

Decided:  May  la  1968. 

By  the  Commission,  Chairman  Cradison. 
Vice  Chairman  Andre,  Commissioners  i 
Sterrett  Simmons,  and  Lamboley. 
Commissioner  Simmons,  joined  l>y 
Commissioner  Lamboley,  dissented  in  part 
with  a  separate  expression. 
NoreU  R.  McGee. 
Secretary. 

[FR  Doc  88-11828  Filed  5-25-88;  8:45  adi] 
MLUNQ  COOE  7I»S-01-M 


[Docket  Na  AB-290  (Sub-2SX)] 

Central  of  Georgia  Railroad  Co^ 
Exemption,  Abandonment  and 
Discontinuance  of  Service  «t  Atlanta, 
GA 


Applicant  has  filed  a  notice  of 
exemption  under  49  CFR 1152  Subpart 
F— Exempt  Abandonments  (1)  to 
abandon  its  475-foot  line  of  railroad 
between  Valuation  Station  15551+30, 
near  Foundry  Street,  and  Valuation 
Station  15546+55.  at  International 
Boulevard,  in  Atlanta  GA.  and  (2)  to 
discontinue  service  over  a  1,575-foot 
segment  of  contiguous  trackage  between 
Valuation  Station  15546  +  55,  at 
International  Boulevard,  and  the  point  of 
switch  with  its  Circle  Track  hi  the 
vicinity  of  Valuation  Station  lS530+8a 
near  Martin  Luther  King  Drive,  in 
Atlanta. 

Applicant  has  certified  (1)  that  no 
local  traffic  has  moved  over  the  line  for 
at  least  2  years  and  that  overhead  traffic 
is  not  moved  over  the  line  or  may  be 
rerouted,  and  (2)  that  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  State  or  local 
governmental  entity  acting  on  behalf  of 
such  user]  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Commission  or  any  U.S.  District  Court, 
or  has  been  decided  in  favor  of  the 
complainant  within  the  2-year  period. 
The  appropriate  State  agency  has  been 
notified  in  writing  at  least  10  days  prior 
to  the  filing  of  this  notice. 


As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 
pursuant  to  Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen.  380 1.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  June  25. 1988 
unless  stayed  pending  reconsideration. 
Petitions  to  stay  regarding  matters  that 
do  not  involve  environmental  issues  * 
and  formal  expressions  of  intent  to  file 
an  offer  of  financial  assistance  under  49 
CFR  1152.27(c)(2)  •  must  be  filed  by  June 
5.1988, 

and  petitions  for  reconsideration, 
including  environmental,  energy,  and 
pubUc  use  concerns,  must  be  filed  by 
June  15. 1988  with:  Office  of  the 
Secretary,  Case  Control  Branch, 
Interstate  Commerce  Commission,  ^ 
Washmgton.  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
apphcant's  representative:  Angelica  D. 
Lloyd,  Norfolk  Southern  Corporation.  8 
North  Jefferson  Sreet..  Roanoke.  VA 
24042-0041. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

Applicant  has  filed  an  environmental 
report  which  addresses  environmental 
or  energy  impacts,  if  any,  &om  this 
abandonment. 

The  Section  of  Energy  and 
Environment  (SEE)  will  prepare  an 
environmental  assessment  (EA).  SEE 
will  serve  the  EA  on  all  parties  by  May 
31, 1988.  Other  interested  persons  may 
obtain  a  copy  of  the  EA  from  SEE  by 
writing  to  it  (Room  3115.  Interstate 
Commerce  Commission.  Washington, 
DC  20423]  or  by  calling  Carl  Bausch. 
Chief.  SEE  at  (202)  275-7216). 

A  notice  to  the  parties  will  be  issued  if 
use  of  the  exemption  is  conditioned 
upon  environmental  or  public  use 
conditions. 

Decided:  May  2a  1988. 


>  A  (tay  will  be  routiiwly  inuad  by  tht 
Conuaiaaion  is  tfaoM  piooMdingi  whort  an 
informed  dacWon  on  anvinnBental  iaaaea  (wbathar 
raited  by  a  party  or  by  the  Section  of  Eacigy  and 
Environment  in  it*  independent  inveatlgatioa) 
cannot  be  made  prior  to  the  effective  date  of  the 
notice  6t  exempUoa.  See  Ex  Parte  No.  274  (Sab.-No. 
8).  Exemption  of  Out-ofSerrice  RaULinm.  aarved 
March  B.198& 

*  See  Exemption  of  Rail  AbandonmentM  or 
Discoatinuanee—Offen  of  Financial  A$»i$tance,  4 
LCC.2d  1S4  (1SS7).  and  final  rolat  publiahed  in  the ' 
Federal  KaglalaroB  Decembar  22.  igS7  (S2  PR  48*40- 
48446). 


By  the  Coaunission.  Jane  F.  MadcaU. 
Director,  Office  of  Proceedings. 
NomUB.McGa«. 
Secretary. 
[FR  Doc  88-11827  Filed  S-2S-88;  8:45  am] 

SaiSW  coot  IMS  SI  M 


JOMT  BOARD  IKM  TflE 
EWtOLLMENT  OF  ACTUARfES 

Advisory  Committee  on  Actuarial 
Examinations;  Meeting 

Notice  is  hereby  given  that  the 
Advisory  Committee  on  Actuarial 
Exanunations  will  meet  in  tiie  Ariel  Rios 
Federal  Building,  located  on  12th  Street 
NW..  between  Constitution  and 
Pennsylvania  Avenues  in  Washington, 
DC  on  June  23  and  24. 1988.  The  meeting 
will  be  in  Room  3001  beginning  at  8:30 
a.m.  each  day. 

The  purpose  of  the  meeting  is  to 
discuss  topics  and  questions  which  may 
be  recommended  for  inclusion  on  future 
Joint  Board  examinations  in  actuarial 
mathematics  and  methodology  referred 
to  in  Title  5  U.S.  Code,  section 
1242(a)(1)(B)  and  to  review  the  May  1988 
Joint  Boaid  examinations  in  order  to 
make  recommendations  relative  thereto, 
including  miniminn  acceptable  pass 
scores.  A  determination  as  required  by 
section  (d)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L  92-483]  has  been 
made  that  the  portions  of  the  meeting 
dealing  with  the  discussion  of  questions 
which  may  appear  on  the  Joint  Board's 
examinations  and  review  of  the  May 
1988  Joint  Board  examinations  fall 
within  the  exceptions  to  the  open 
meeting  requirement  set  forth  in  Tltie  5 
U.S.  Code,  section  552b(c](9](B).  and 
that  die  pabbc  interest  requires  that 
such  portions  be  closed  to  pubhc 
participation. 

In  addition  to  the  above,  there  will  be 
discussion  of  the  following:  (1)  Topics 
for  inclusion  on  the  examination 
program  fat  the  November  1988  pension 
law  examination  and  May  1988  basic 
actuarial  examination:  (2)  a 
memorandum  regarding  the  new 
approach  to  life  contingencies  submitted 
by  the  Society  of  Actuaries  for  review 
by  the  Joint  Board  and  the  Advisoiy 
Committee;  (3)  the  possibility  of 
consoUdation  of  the  cuirent  two  part 
structiire  of  the  basic  actuarial 
examination;  and  (4)  material  (e.g..  law, 
revenue  rulings,  and  notices)  whkh  may 
be  included  as  part  of  the  p^isicm  law 
examination  booklets.  The  portion  of  the 
meeting  dealing  with  the  discussion  of 
these  topics  wiU  be  open  to  the  pubUc  as 
space  is  available.  Such  discussion  will 
commence  at  1:30  pan.  on  June  23  and 


sdfl  centtona  stfl  the  ^soawrtwi  is 
fiaishad  brtart  keyvnd  9M  p.«i. 

Time  peraiitting,  after  discasskm  by 
Comnattee  anembers,  ialerestod  persons 
may  take  stotesMnts  geraiaae  to  these 
sabiects.  Persons  «vi^ing  to  mnirc  oral 
statements  arc  revested  to  notify  the 
Coaunittee  Menagtswnt  Offitcer  in 
writing  prior  to  the  neetiog  in  order  ta 
aid  in  scheduling  the  time  available,  and 
shouki  submit  the  writtea  text.  or.  at  a 
minimum,  an  outline  of  comments  diey 
propose  to  make  orally.  Such  comments 
will  be  limited  to  ten  minutes  in  leogth. 
Any  interested  person  also  may  file  a 
written  statement  for  considerathm  by 
the  Joint  Board  and  Coamnttee  by 
sendias  it  to  dte  Comiaftliec 
Management  Officer,  Notifioatioas  and 
statements  must  be  received  no  teter 
titan  June  2a  1988  by  Mr.  Lastie  S. 
Shapiro,  Joint  Board  far  the  Enrotifaent 
of  Actuaries,  c/o  U.S.  Department  of  the 
Treasury,  Washington.  DC  20220. 

Lesfie  S.  Shaplio. 

Advisory  Committee  Manogenent  Officer, 
Joint  Board  for  the  Enmttment  of  Actuaries. 

Date:  May  20, 1988. 
(FR  Doc.  88-11865  Filed  5-25-88;  8:45  am) 
aHjjNO  cooe  4«f 


ReiMer  /  Vol.  S3.  No.  102  /  Tlinrsdajy.  May  28.  nqB  /  NoticBS 


DEPARTMBVT  OF  JUSTICE 

United  States  v.  Stat*  01  WasMngton 
vtaM^dging  Of  Consem  Decree 
Pursuant  to  Clear  Air  fttA 

In  aooordanoe  widi  Oepartmeat 
poticy.  28  CFR  SO.?.  ootiGe  is  hardly 
given  that  oa  May  2, 1988.  a  pnpoaed 
partial  Consent  Oacrac  in  United  States 
V.  State  of  Waehin^oa  et  al..  Owl 
Action  No.  C88-55^  was  kdged  widi 
the  jJoUed  States  District  Court  for  Uie 
Western  District  of  Washington.  The 
complaint  sought  the  imposition  of 
uijunctive  reli^  and  civH  penalties 
under  the  Clean  Air  Act  against  fhe 
defendants,  the  Slate  of  Vfashiagtoo,  the 
University  of  Washington.  W.C  Qark 
Construction  Company,  and  G.  Brett 
Bodily  d/b/a  Monarch  Painting 
Company,  for  violations  of  numerous 
work  practice  standards  under  die 
National  Emissions  Standards  for 
Hazardous  Air  PoUalants  JNESHAP) 
regulations  for  atibestos.  promulgalaid 
under  the  Clean  Air  Act,  during 
renovation  and  asbestos  removal 
opesatieBS  at  Ihc  Hasky  Stadion  and 
die  TV/OraM  BaiMi^  bodi  looated  on 
the  Uriaaraity  of  WMAngton  art  Saatde 
campBS. 

Hw  ConaaaA  Oacnee  vaqaires  fhe  three 
setUiag  daCsadaafts,  wmuwIj.  die  State 
and  UMvcnlty  of'Wiadiiiigton.aad 
CUrii  Gaattrw^on,  jointly  to^ay  a  civd 


penalty  totaling  S85.0G0.  TTie  Decree  abo 
efifoins  d»e  setding  defendants  from 
Rirther  inelations  of  the  asbestos 
NESHAP  regulations  ftjrone  ytm  and 
subjects  those  defendants  to  contempt 
of  court  proceetfings  for  violations 
within  that  year. 

The  Departincirt  of  Justice  wifl  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  rff  diis  pnWication  comments 
concerning  the  proposed  Consent 
Decree.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General,  Land 
and  Natural  Resoonws  Division,  U.S. 
Department  of  Jnstice.  P.O.  Box  7611, 
Ben  FrarrASn  Station.  Washington.  DC 
2B844.  and  should  refer  to  United  States 
V.  Stole  vf  Washington,  D.J.  Ref.  90-5-2- 
1-11«3. 

"Hie  proposed  Consent  Decree  may  be 
examined  at  any  di  the  foHowing  offices: 
(1)  The  United  States  Artomey  for  the 
Western  IMstrict  of  WasWngton,  8800 
Seafirst  Sdi  Avenae  Plaza,  800  Fifth 
Avenue,  Seattie.  "WasMngton;  p)  the 
U.S.  Environmental  Prcftection  AJgency, 
Reghin  10. 1200  Six4  Avenue,  Seattle, 
Washington;  and  13)  die  Bnvironmcntal 
Enforcement  Section,  Land  &  Natural 
ResomT:e8  Division,  U.S.  Department  of 
Jnstice.  toth  &  Pennsylvania  Avenue 
NW.,  Washington,  DC.  Copies  of  the 
proposed  Decree  may  be  obtained  by 
mail  from  die  FnrirnaaMmtnl 
Enforcement  Section  of  the  Department 
of  Justice,  Land  and  Natural  Resatirces 
Division,  P.O.  Box  7611.  Benjamin 
Franklin  Nation.  Washington,  DC 
20044-7611.  or  in  person  at  the  U.S. 
Department  of  Justice  Building,  Room 
1517.  Wth  Sti^etand  Pennsylvania 
Avenue  NW..  Washmgton.  DC 
Roger ).  Matxulla, 

Assistant  Attorney  Geaeml  Lottd'Oitd 
NaturalResources  Divisioa. 
[FR  Dec.  88-11822  Filed  j-CS-aS:  «:«5  anj 
aiuMa  Qoea  4<w<tMi 


Drug  EnforeemeM  AdmWstiaWon 

IDodiat  No.  88-28] 

Gordon  M.  Acke^O.M.0..  Sfnlng  Lake 
HslflFttSi  rUj  Heating 

Notice  is  heivby  given  that  on 
February  26. 1988,  the  Drug  Enforcement 
Administration,  Department  of  Justice, 
iaseed  to  Cordon  M.  Acker,  D.M.D.,  an 
Order  to  Siww  Oaaae  as  to  whqr  the 
Drug  Enforcement  AdwiwistratioH 
should  net  deny  your  applififttiim  for  a 
DEA  Certificate  of  R^istration. 

TWrty  days  having  elapsed  since  the 
said  Oidtr  to  Show  Came  was  received 
oy  KesjpaviQent,  mo  'wiitreii  request  for 
a  hearing  havhig  been  I9ed  wtdi  die 
Drug  Enrercement  Adiuhiisti  a  tiuu. 


notice  is  hereby  given  that  a  hearing  in 
this  matter  will  be  held  on  Thursday. 
June  ft  1988,  commencing  at  10:00  a  jn.. 
at  the  United  States  Claims  Court 
Courtroom  10,  Room  309, 717  Madisoa 
Place  NW..  Washington,  DC 

Dated:  May  20. 1988. 

|ohn  C  Laws, 

Administrator.  Drug  Enforoement 
Administration. 

(FK  DBca8-«lSaBFil«d  S-25-a8;  8:45  ««ij 
BNJJNQ  oaot  4«1»'«S-a 


NUCLEAfI  REGULATORY 
COMMISSION 

[Dodnt  Mes:  5»-4lS  and  «0-4'l4| 


Puliet^ewrCo.,ot«l.;Dw<ioiMneiH1 
AssMsment  and  FlMNng  offMo 


The  United  States  Nuclear  Regulatory 
Commission  (the  Commissioa)  is 
considering  issuance  of  amendments  to 
Facility  Operatiog  License  Nos.  NPF-3S, 
and  NPF-^  issued  to  Duke  Power 
CoBipany,  et  al.  (the  iioenseei,  ior 
operatioa  of  the  Catawba  Nudear 
Station.  Units  1  and  2,  located  in  York 
County.  South  Cavoitna. 

Environmental  Assessment 

Identifiootioa  ofPnpomd  Act/on 

The  amendments  womd  revise 
Technical  Specificatron  (TS)  Tables  3.3- 
lE,  3.5-13.  4.3-8,  4.3-B,  4.11-1  and  4.11-2 
to  add  TS  requirements  to  cover 
operation  of  systems  and  components 
assodated  widi  the  Monitor  Tank 
Building  (MTB)  which  is  bemg 
constructed  at  Catawba  Nudear  Station. 
Also,  TSRgure  5J-4  "Unrestricted  Area 
and  Site  Boundary  lor  Radioactive 
Gaseous  EfHuent"  will  be  revised  to 
show  the  MTB  as  a  potential  release 
point 

The  MTB  and  associated  components, 
induding  additional  tankage,  w^ 
increase  process  rates  and  ensure 
segregation  for  the  various  hquid  waste 
streams.  By  providing  a  piping 
arrangement  and  process  area  to 
accommodate  portable  temporary 
equipment,  the  facility  will  provide 
surge  capacity  and  procesung  flexibility 
to  incorporate  such  future  problems  as 
load  cycling,  ice  condenser  ice  melt  and 
potential  volume  rediKtioa 
requirements. 

The  licensee's  application  for 
amendments  was  dated  Mardi  23. 1988. 

The  Need  for  the  finposed  Action 

At  the  present  time,  Catawba  does  not 
have  the  capability  to  process  large 
volumes  of  liquid  radwaste  due  to 
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restrictions  on  releases  and  release 
rates.  This  is  particularly  true  for  peak 
load  conditions  associated  with  routine 
plant  operations  such  as  during  refueling 
outages.  The  MTB  will  provide  a  means 
to  handle  larger  quantities  of  radioactive 
wastes  and  reduce  occupational 
exposures. 

The  amendments  to  the  Technical 
^>eciflcations  are  necessary  to  ensure 
ttiat  appropriate  controls  for  the 
radioactive  hquid  and  gaseous  effluent 
monitors  and  flow  rate  measuring 
devices  are  in  place  to  cover  the 
operation  of  the  MTB. 


Environmental  Impacts  of  the  Proposed 
Action 

The  proposed  amendments  to  the 
Catawba  Technical  Specifications 
would  adequately  ensure  the  operabflity 
of  the  radioactive  gaseous  and  liquid 
effluent  monitoring  instrumentation  and 
would  also  ensure  that  proper  sampling 
and  analysis  programs  are  ui  place  for 
all  radioactive  gaseous  and  liquid 
effluent  releases. 

The  MTB  includes  many  ALARA 
design  features  that  will  reduce  the  | 
occupational  doses  from  maintenance 
and  operations  from  those  currently 
received.  Its  primary  functions  are  to 
provide  additional  processing  capacity 
for  high  radwaste  inventories  during 
normal  operation,  primary-to-secondary 
leaks,  and  contaminated  powdex 
processing.  The  dose  levels  associated 
with  the  powdex  processing  in  the  MTB 
would  be  much  lower  than  if  procesring 
occurred  in  the  turbine  building. 
Therefore,  for  the  same  operations,  the 
individual  and  occupational  cimiulative 
dose  levels  should  be  lower  than  what  is 
currently  experienced. 

Operation  of  the  MTB  will  not 
increase  the  quantity  of  radioactive 
gaseous  and  liquid  effluents  produced 
by  the  Catawba  Nuclear  Station.  The 
MTB  will  provide  a  means  to  handle 
larger  quantities  of  radioactive  wastes 
and  reduce  occupational  exposures. 

The  MTB  and  associated  trenches  do 
not  house  any  equipment  which  is     I 
important  to  safety  and  being  a  remote 
facility,  caimot  adversely  affect  any 
equipment  which  is  bnportant  to  safety. 
An  accident  or  malfunction  within  the 
faciUty  can,  however,  result  in  a 
radioactive  release  to  the  environment. 
The  most  severe  consequences  would  be 
those  following  a  tank  failure. 

The  accident  which  is  already 
analyzed  in  the  FSAR  is  the  failure  of 
the  refueling  water  storage  tank  (RWST) 
which  results  in  the  release  of  395,000 
gallons  on  contaminated  water  directly 
to  Lake  Wylie.  Since  the  total  volume  of 
all  MTB  tankage  is  much  less  than  that 
of  the  RWST  and  since  the  radionuclide 


concentrations  of  Uquids  within  the 
MTB  will  be  less  than  those  assumed  in 
the  RWST  analysis,  the  consequences  of 
an  MTB  accident  would  be  much  less 
severe  than  an  RWST  accident.  The 
releases  resulting  from  a  postulated 
RWST  failure  were  determined  to  be 
within  the  limiU  of  10  CFR  Part  20, 
Appendix  B. 

Accidents  and  malfunctions  within 
the  MTB  will,  therefore,  not  affect  the 
safe  operation  or  shutdown  of  the  plant 
and  will  not  adversely  affect  the  health 
and  safety  of  the  public. 

From  the  above  evaluation  of 
accidents,  occupational  radiation 
exposures  and  radiological  effluents,  the 
Commission  concludes  that  there  are  no 
significant  radiological  environmental 
impacts  associated  with  granting  of  the 
proposed  amendments. 

With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
amendments  involve  systems  located 
entirely  within  the  restaricted  area  as 
defined  in  10  CFR  Part  20.  They  do  not 
affect  non-radiological  plant  effluents 
and  have  no  other  environmental 
impact.  Therefore,  the  Commission 
concludes  that  there  are  no  significant 
non-radiological  environmental  impacts 
associated  with  the  proposed 
amendments. 

Alternatives  to  the  Proposed  Action 

Because  the  Commission  has 
concluded  that  the  environmental 
effects  of  the  proposed  action  are  not 
significant,  any  alternatives  with  equal 
or  greater  environmental  impacts  need 
not  be  evaluated. 

The  principcd  alternative  would  be  to 
deny  the  requested  amendments.  This 
would  not  reduce  environmental 
impacts  associated  with  Catawba 
Nuclear  Station  operations,  would  result 
in  reduced  operational  flexibility,  and 
may  add  to  the  occupational  radiation 
exposures. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
resources  not  previously  considered  in 
the  "Final  Environmental  Statement 
Related  to  the  Operation  of  the  Catawba 
Nuclear  Station,  Units  1  and  2" 
{NUREG-0921),  dated  January  1983. 

Agencies  and  Persons  Consulted 

The  NRC  staff  reviewed  the  licensee's 
request  and  did  not  consult  other 
agencies  or  persons. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  amendments. 

Based  \xpoa  the  foregoing 
environmental  assessment,  the  NRC 


staff  concludes  that  the  proposed  action 
will  not  have  a  significant  effect  on  the 
quality  of  the  human  environment 

For  further  details  with  respect  to  this 
action,  see  the  request  for  amendments 
dated  March  23. 1968,  which  is  available 
for  public  inspection  at  the 
Commission's  Public  Docimient  Room, 
1717  H  Street  NW..  Washington.  DC, 
and  at  the  York  County  Library.  138  East 
Black  SXreel  Rock  Hill  South  Carolina 
2973a 

Dated  at  Rockville.  Maryland,  tliit  19tli  day 
of  May  1908. 

For  tlie  Nuclear  Regulatory  Commission. 
David  B.  Matthawa. 

Director,  Project  Directorate  II-3,  Division  of 
Reactor  Projects  I/II,  Off  ice  of  Nuclear 
Reactor  Regulation 

[FR  Doc.  80-11843  Filed  5-25-88:  8:45  am) 
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Avaliablitty  of  Final  Technical  Position 
on  Itoma  and  ActMtlM  In  tha  High- 
Laval  Waste  Gaologic  Rapoaltory 
Program  Subfect  to  Quality  Assuranca 
RsQuifaniants 

AQENCV:  Nuclear  Regulatory 
Commission. 

action:  Notice  of  availability. 

summary:  The  Nuclear  Regulatory 
Commission  (NRC)  is  announcing  the 
availability  of  NUREG-1318  'Technical 
Position  on  Items  and  Activities  in  the 
High-Level  Waste  Geologic  Repository 
Program  Subject  to  QuaUty  Assurance 
Requirements,"  and  a  doctunent 
providing  staff  responses  to  public 
comments  on  the  September  1987  draft 
of  the  technical  position. 

ADDfiESSCS:  A  copy  of  NUREG-1318  and 
staff  response  to  public  comments  on 
the  September  1987  draff  of  the 
technical  position  are  available  for 
inspection  and/or  copying  for  a  fiee  at 
the  NRC  Public  Document  Room,  1717  H 
Street  NW.,  Washington,  DC.  Copies  of 
NUREG-1318  may  be  purchased  bom 
the  Superintendent  of  Documents,  U.S. 
Government  Printing  Offlce.  P.O.  Box 
37082,  Washington,  DC  20013-7082. 
Copies  are  also  available  from  the 
National  Technical  Information  Service. 
5285  Port  Royal  Road,  Springfield,  VA 
22161. 

FOR  niRTHCR  INPORMATKNI  CONTACT: 

Mr.  lames  E.  Kennedy,  Section  Leader, 
Quality  Assurance  Section.  Operations 
Branch,  Division  of  High-Level  Waste 
Management.  Office  of  Nuclear  Material 
Safety  and  Safeguards,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20655,  telephone  301/492-3402. 


SUPPtf  MENTARV  INFORMATION:  The 
Nuclear  Waste  Policy  Act  of  1982 
(NWPA).  Pub.  L  97-425,  and  the 
Commission  regulation  10  CFR  Part  60 
promote  interaction  between  the 
Department  of  Energy  (DOE)  and  NRC 
prior  to  DOE's  submittal  of  a  license 
application  for  a  geological  repository. 
These  interactions  are  to  fully  inform- 
DOE  about  the  types  and  amounts  of 
information  that  must  be  provided  in  a 
license  application  to  allow  a  licensing 
decision  to  be  made  by  NRC. 

The  principal  mechanism  for 
providing  guidance  to  the  DOE  is  the 
NRC  staff's  Site  Characterization 
Analysis  (SCA)  of  DOE's  Site 
Characterization  Plan  (SCP).  The  SCA- 
and  SCP  are  required  by  the  NWPA  and 
lOCFR  Part  60.  Additional  means  have 
been  developed  to  supplement  the 
guidance  provided  in  the  SCA.  These 
include  staff  technical  positions  (TPs). 

This  TP  provides  guidance  to  DOE  on 
what  the  staff  considers  as  appropriate 
methods  for  identifying  item  and 
activities  that  are  subject  to  the  quality 
assurance  requirements  of  10  CFR  Part 
60. 

On  July  31. 1986  the  NRC  published 
Uie  Notice  of  Availability  for  the  draft 
TP  and  solicited  public  comments.  As  a 
results,  ninety-six  conunents  were 
received  from  eight  different  parties. 
Furthermore,  a  public  meeting  was  held 
August  25, 1986  to  discuss  tiie  draft  TP 
and  the  NRC  staff's  responses  to  the 
public  comments.  Representatives  for 
the  States,  affected  Indian  Tribes, 
industry,  and  the  Department  of  Energy 
were  in  attendance  and  provided 
feedback  to  the  NRC  staff.  In  September 
1987,  a  revised  draft  was  issued  for 
additional  comment.  As  a  result,  ninety- 
three  comments  were  received  from  six 
different  parties.  Changes  and 
clarifications  have  been  made  in  the 
final  TP  as  a  result  of  these  interactions. 
The  final  position  has  also  been 
reviewed  by  the  Commission's  Advisory 
Committee  on  Reactor  Safeguards 
(ACRS)  Waste  Management 
Subcommittee. 

Dated  at  Rockville,  Maryland,  this  20th  day 
of  May  1988. 

For  the  Nuclear  Regulatory  Commission. 
lolm ).  Liiwhan,  j 

Acting  Branch  Chief.  Operations  Branch, 
Division  of  High-Level  Waste  Management, 
Office  of  Nuclear  Materials  Safety  and 
Safeguards. 

IFR  Doc.  88-11844  Filed  5  25-88:  8:45  am) 
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Advisory  Committee  on  Reactor 
Safeguards,  Sut>committee  on 
improved  LWRs;  Meeting 

The  ACRS  Subcommittee  on  Improved 
LWRs  will  hold  a  meeting  on  May  31, 
1988,  Room  167, 1717  H  Sti-eet  NW., 
Washington,  DC. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Tuesday,  May  31, 1988— 1:00  p.m. 
until  the  conclusion  of  business. 

The  Subcommittee  will  review  the 
proposed  Commission  rule  on 
standardization. 

Oral  statements  may  be  presented  by 
membere  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Recordings  will  be  permitted 
only  during  those  portions  of  the 
meeting  when  a  transcript  is  being  kept, 
and  questions  may  be  asked  only  by 
members  of  the  Subcommittee,  its 
consultants,  and  Staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made. 

During  tiie  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
witii  representatives  of  the  NRC  Staff, 
its  consultants,  and  other  interested 
persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  a  prepaid  telephone  call  to 
the  cognizant  ACRS  staff  member,  Mr. 
Herman  Alderman  (telephone  202/634-. 
1413)  between  7:30  a.m.  and  4:15  p.m. 
Persons  planning  to  attend  this  meeting 
are  urged  to  contact  the  above  named 
individual  one  or  two  days  before  the 
scheduled  meeting  to  be  advised  of  any 
changes  in  schedule,  etc.,  which  may 
have  occurred. 

Dated:  May  20, 1988. 

Morton  W.  Ubaikin. 

Assistant  Executive  Director  for  Project 
Review. 

(FR  Doc.  88-11901  Filed  5-25-88;  8:45  am] 

BHJJNG  COOE  7SM-01-M 


(Docket  Noe.  50-348  and  50-384;  License 
Moe.  NPF-2  and  NPF-8;  EA  •7-142J 

Alabama  Power  Co^  Farley  Nuclear 
Plan^  Ofdar  Imposing  Civil  Penalty 

I 

Alabama  Power  Company  (licensee) 
is  the  holder  of  Operating  License  Nos. 
NPF-2  and  NPF-8  issued  by  tiie  Nuclear 
Regulatory  Commission  (NRC/ 
Commission)  on  June  25, 1977  and 
March  31, 1981,  respectively.  The 
Ucenses  authorize  the  licensee  to 
operate  Joseph  M.  Fariey  Nuclear  Plant 
Units  1  and  2  in  accordance  with  the 
conditions  specified  therein. 

n 

Inspections  of  the  licensee's  activities 
were  conducted  on  May  11-22,  June  1-5, 
and  June  11— July  10, 1987.  The  results  of 
these  inspections  indicated  that  the 
licensee  had  not  conducted  its  activities 
in  full  compliance  with  NRC 
requirements.  A  written  Notice  of 
Violation  and  Proposed  Imposition  of 
Civil  Penalties  (Notice)  was  served  upon 
tiie  licensee  by  letter  dated  November  3, 
1987.  The  Notice  states  the  natiu^  of  the 
violations,  the  provisions  of  Uie  NRC's 
requirements  that  the  licensee  had 
violated,  and  the  amount  of  the  civil 
penalties  proposed  for  the  violations. 
The  licensee  responded  to  the  Notice  of 
Violation  and  Proposed  Imposition  of 
Civil  Penalties  by  two  letters,  both  dated 
December  17, 1987. 

m 

After  consideration  of  the  licensee's 
responses  and  the  statements  of  facts. 
explanation  and  arguments  for 
mitigation  contained  therein,  the  Deputy 
Executive  Director  for  Regional 
Operations  has  determined,  as  set  forth 
in  the  Appendix  to  this  Order,  that  three 
examples  of  violation  I.A,  one  example 
of  violation  I.B.5,  and  one  example  of 
violation  II.A  should  be  withdrawn;  that 
the  remaining  examples  of  violations 
I.A,  I.B.5,  and  II.A  and  the  remaining 
violations  in  their  entirety  occurred  as 
stated;  that  the  violations  were  properly 
categorized  in  the  aggregate  as  two 
Severity  Level  III  problems;  and  that  the 
penalties  proposed  for  the  violations 
designated  in  the  Notice  of  Violation 
and  Proposed  Imposition  of  Civil 
Penalties  should  be  imposed. 

IV 

In  view  of  the  foregoing  and  pursuant 
to  section  234  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (Act),  42  U.S.C. 
2282,  and  10  CFR  2.205,  it  is  hereby 
ordered  that: 
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noney 

rofUke 

t.u.sl. 


The  bcensee  pay  a  crvU  penalty  in  the 
amount  of  Fifty  Thousand  DoUan 
($50,000)  within  30  days  of  the  date  of 
this  Order,  by  cfaedc  draft,  or  money 
order,  pajryble  to  the  Treasarer  of  I 
United  States  and  mailed  to  the 
Director,  Office  of  Enforcement, 
Nuclear  Regiiiatory  Commission.  ATTN: 
Document  Control  Desk.  Wadiingloa, 
DC  20555. 

The  licensee  may  request  a  hearing 
within  30  days  of  the  date  of  this  Order. 
A  request  for  a  hearing  should  be  dearly 
marked  as  a  "Reqaest  for  an  | 

Enforcement  Hearing"  and  shall  be| 
addressed  to  the  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  ATTN:  Document  Control 
Desk.  Washington,  DC  20555,  with  a 
copy  to  the  Regional  Administrator.' 
Region  II.  and  a  copy  to  the  NRC 
Resident  Inspector,  Farley  Nuclear 
Want. 

If  a  bearing  is  requested,  ttie 
Commission  will  issue  an  Order 
designating  the  time  and  place  of  die 
hearing.  If  the  licensee  fails  to  request  a 
hearing  within  30  days  of  the  date  of  this 
Order,  the  provisions  of  this  Order  shall 
be  effective  withont  further  proceedings. 
If  payment  has  not  been  ma(fe  by  that 
time,  the  matter  may  be  referred  to  the 
Attorney  General  for  coRection. 

In  the  event  the  licensee  reqnests  a 
hearing  as  provided  above,  the  issues  to 
be  considered  at  such  hearing  sbaD  be: 

(a)  Wbether  the  licensee  was  in 
violatian  of  the  Commission's 
requirements  as  set  forth  in  the  Notice 
of  Violation  and  Proposed  Imposition  of 
Civil  Penalties  referenced  in  section  II 
and  modified  in  section  III  above,  and 

(b)  Whether,  on  the  basis  of  sacb 
violations,  this  Order  sboald  be 
sustained. 

Dated  at  RodnriDe.  Mvytsud.  Ms  ISA  day 
offefayisas. 

For  the  Nnclev  Refslatary  Cotatmamon. 
)aflM8M.Taylar, 

Deputy  Bxecatfre  Director  for  Regwaal 


Appendiv— KvaliMtioBB  and 
Condwaniis  irf  Ratpanse  to  Notioe  of 
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On  November  3. 1987,  a  Notice  ( 
Violatian  and  Proposed  InqiOsition  (rf 
Civil  Penalties  (Notice)  was  issued  for 
violations  identified  daring  NKC 
inspections.  This  Notice  contained  two 
Severity  Levd  m  fvoblems  each     i 
assessed  a  Twenty-Five  Thousand 
Dollar  ($25,000)  civil  penalty.  Alabama 
Power  Company  (APC)  responded  lo  the 
Notice  by  two  letters,  bodi  dated 
December  17, 1987.  In  its  first  response, 
the  licensee  protested  the  issuance  of 
Violation  n.A.4,  denied  violations  LA., 


I.B.5  (in  part).  ILA^  and  ILA^  audited 
the  remainiBg  vitdatiana;  and  presented 
mitigating  circianstance*  for  violations 

I.B.I.  II.A.1,  II.A.3,  and  II.B.  The  licensee 
also  requested  recategorization  (A 
individoal  findings  [as  septnate 
violations  radier  than  aggregate 
violations),  reduction  of  the  severity 
level,  and  withdrawal  of  the  proposed 
civil  penalties.  In  its  second  response, 
the  bcensee  presented  arguments, 
regarding  inaccuracies  in  Inspection 
Reports  Noe.  50>3«8/87-ll  and  50-384/ 
87-11.  The  NRCs  evaluations  and 
conclusions  regarding  the  licensee's 
initial  response  are  as  follows: 

Restatement  of  Violation  LA 

I.  Inadequate  Control  and  Installation  of 
Purchased  Bquipaient 

A.  10  CFR  Part  5a  Appendix  R 
Criterion  Vn.  Control  of  Purchased 
Material,  EqnipmRnt,  and  Services, 
requires  that  measures  be  established  to 
assure  that  parckased  material, 
equipment,  and  services  Gonform  to  the 
procarement  docunients.  These 
measores  shall  include  provisions,  n% 
appropriate,  for  source  evahation  and 
selection,  objective  evidence  of  quality 
furnished  by  the  contractor  or 
subcontractor,  inapectioii  at  the 
contractor  or  suboontractor  source  and 
examination  of  prodacts  iqMm  delivery. 
Dociunentaiy  evidence  that  material 
and  equipment  coulotm  to  the 
procixement  requirements  is  required  to 
be  available  at  the  nuclear  power  plant 
prior  to  installation  or  use  of  such 
material  and  equipmenL 

Contrary  to  the  above,  at  the  time  of 
the  inspections,  die  licensee  had  nine 
circuit  breakers  with  imconfirmed 
seismic  qualification  and  vintage  ratings 
installed  in  safety-rriated  motor  control 
centers  at  Parley  Nudear  Plant  (FNP) 
Units  1  and  Z.  The  drcoit  tweakers  were 
sold  by  Satin  American  Corporation  as 
seismicaDy  qualified  safety-r^ated 
circnit  breakers  acceptable  for 
installation  into  000-V  motor  control 
centers.  The  vendor  provided 
inadequate  {ostification  for  seismic  and 
60tV-V  qualification.  No  testing  or 
analysis  that  would  qualify  the  use  of 
these  breakers  as  installed  had  been 
done  either  by  the  licensee  or  the 
vendor.  Moreover,  although  the  vendor 
represented  that  the  drctiit  breakers 
were  fully  qualified  for  flOO-V 
applications,  the  licensee  should  have 
been  alerted  to  a  possible  problem  since 
the  breakers  were  still  affixed  with  an 
Underwriters  Laboratories,  Inc.  rating  of 
480-V. 


— ZZI, 
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'8  Resptmses  to 


Summary  of. 
Violation 

Prior  to  aUowing  Satin  American  to 
supply  the  needed  breakers.  APC 
reviewed  the  Satin  American  QuaUfy 
Assurance  Program  and  found  it 
acceptable.  APC  efforts  to  upgrade  the 
480-V  breakers  to  600-V  standards  and 
to  resolve  potential  seismic  qualification 
problems  involved  Siemens-ITC. 
Ecotech.  Telemecanique  and  BechteL 
The  efforts  by  AFC  and  the  companies 
listed  above  indnded  bodi  testing  and 
analysis.  Therefore,  APC  condnded  diat 
the  NRCs  assertion  that  "Ha  testing  or 
analysis  dwt  would  qualify  the  use  of 
these  breakers  as  installed  had  been 
done  either  by  the  licensee  or  vendor"  is 
notcocrecL 

APC  additionaify  objected  to  the 
NRCs  statement  diat  "*  *  *  Uie 
licensee  sho^  have  been  alerted  to  a 
possible  problem  since  the  breakers 
were  still  affixed  with  an  Underwriters 
Labontcmes.  Inc.  rating  of  480-V."  APC 
stated  that  it  is  not  aware  of  any 
regalatory  requirement  to  maintain  a  UL 
listing  for  these  breakers.  Finally,  the 
Ucensee  contended  that  the  number  of 
breakers  that  were  installed  in  safefy- 
related  api^ications  was  six  rather  than 
the  nine  cited  by  die  NRC  in  the  Notice 
of  Vitiation. 

NRC  Evaluation  of  Licensee  Response 
to  ViohtionIA 

At  the  exit  meeting  conducted  at  the 
end  of  die  subject  inflection,  the  NRC 
inspectors  were  told  there  were  nine 
circuit  breakers  installed  in  safety- 
related  motor  control  centers.  If  six  is 
the  correct  number,  the  NRC  staff  agrees 
that  reference  to  three  of  the  nine 
original  breakers  should  be  withdrawn. 
However,  die  remaining  six  examples 
occmred  as  stated  and  the  significance 
of  the  subject  violation  would  not  be 
changed. 

The  NRC  staff  was  aware  of  and 
considered  die  drcnmstances 
surroimding  the  procurement  of  the 
subject  breakers  as  described  in 
paragrai^  A  of  the  APC  response  to  the 
subject  violation.  The  staff  has  reviewed 
and  considered  the  activities  performed 
after  the  inspection  as  described  in 
paragraph  B  of  the  subject  response.  The 
testing  performed  by  Satin  American 
and  by  APC  was  reco^ized  and 
evluated  by  the  NRC.  It  was  determined 
that  this  testing  did  not  serve  as  a  basis 
for  ensuring  the  breaken  would  meet 
the  applicable  deaiffi  reqairements  fot 
the  installed  applications.  Specifically, 
Bechtel  spedfication  SS-1102-61  for  600 
volt  480  voh,  and  208  voh  Motor  Control 
Centers,  used  in  the  procurement  erf  the 


original  MCCs  and  breakers  installed  at 
the  FNP,  states  in  paragraph  6.1.3  that 
the  600-V  circuit  breakers  should  be 
capable  of  interrupting  18,000  amps  rms 
symmetrical  at  600  volts.  The  original 
supplied  breakers  were  rated  by  UL  as 
being  capable  of  meeting  this 
specification.  To  achieve  this  UL  rating, 
a  manufacturer  is  required  to  subject  a 
production  sample  of  breakers  through 
vigorous  testing  performed  on  a 
quarterly  basis.  This  testing  includes 
subjecting  the  breakers  to  the  rated 
interrupting  current  at  the  rated  voltage 
(hi  Uiis  case  18,000  amps  at  600  volts). 
This  testing,  performed  on  sample 
breakers,  then  serves  as  the  basis  for 
the  UL  rating  assodated  with  the  other 
breakers  manufactured  during  the  same 
time  period. 

The  circuit  breakers  received  by  FNP 
were  UL  rated  for  480-V,  not  600-V. 
Therefore,  these  were  part  of 
manufacturing  lots  subjected  to  testing 
at  480-V.  No  breakers  manufactured 
during  the  same  time  period  as  those 
received  by  FNP  were  ever  tested  at 
600-V,  as  would  be  necessary  to 
establish  an  interrupting  rating  at  600 
volts.  Subsequent  tests  performed  by 
Satin  American  and  APC  did  not 
establish  nor  ensure  that  the  subject 
breaken  could  interrupt  18,000  amps  at 
600  volts,  as  required  by  die  Bechtel 
specification. 

The  staff  agrees  that  the  breakers 
installed  at  FNP  are  not  rquired  to  have 
a  UL  rating,  but  in  this  case  die  UL 
rating  served  as  the  only  assurance  that 
the  subject  breakers  could  meet  the 
design  specifications.  AdditionaUy, 
information  received  bom  Seimens  and 
from  Telemecanique  has  reinforced  the 
staff's  position  that  the  subject  breakers^ 
are  in  fact  not  identical  to  the  originally 
qualified  600  volt  breakers.  In  the  time 
period  reviewed  by  the  NRC  inspectore 
(luly  1984-Iune  1986)  manufacturing  and 
material  changes  were  made  to  the  type 
of  breakers  in  question  but.  these 
changes  were  not  evaluated  for  their 
possible  effect  on  the  600  volt 
interrupting  rating. 

Appendix  B  to  10  CFR  Part  50 
provides  the  overall  criteria  for  quality 
assurance  programs  for  nudear  power 
plants  in  an  effort  to,  among  other 
things,  provide  a  higher  level  of 
assurance  that  safety-related  equipment 
and  components  are  suitable  for  their 
application  and  will  perform  their 
intended  safefy  function  that  is  normally 
obtained  with  a  typically  commercially 
available  off-die-shelf  item.  In  this  case, 
however,  the  600  volt  circuit  breakers 
did  not  even  benefit  trom  the  assurance 
of  qualify  assodated  with  a  typical 
coijmercial  grade  qualify  assurance 


program  (in  this  case  UL)  since  they 
were  not  manufactiu^d  in  a  lot  which 
was  subject  to  "UL  Proof  Testing"  at  600 
volts.  ConsequenUy,  APC  started  with  a 
product  that  did  not  satisfy  typical 
commerdal  grade  testing  requirements 
and  then  upgraded  it  to  "nuclear  grade" 
without  performing  equivalency  tests  or 
providing  a  technical  basis  for  not  doing 
them. 

As  detailed  in  the  preceding 
paragraphs,  based  upon  the  information 
available  at  the  time  of  the  inspection, 
and  with  the  additional  knowledge 
obtained  after  completion  of  the 
inspection,  the  NRC  staff  has  not  seen 
nor  does  the  staff  know  of  existing 
documentation  that  would  support 
qualification  of  the  subject  breakers  for 
600  volt  applications.  The  NRC  staff  is 
concerned  that  APC,  after  thoroughly 
reviewing  this  issue  and  removing  the 
subject  breakers  from  safefy-related 
applications,  still  has  not  addessed  the 
technical  adequacy  of  the  available 
documentation  as  necessary  to  establish 
600-V  interrupting  capabilities  of  the 
breaken.  The  staff  considen  Violation 
I.A  valid  as  written  for  the  six  drcuit 
breaken  installed  into  the  safefy-related 
Motor  Control  Centen. 

Restatement  of  Violation  I.B.1 

I.  Inadequate  Control  and  Installation  of 
Purchased  Equipment 

B.  10  CFR  Part  50.  Appendix  B. 
Criterion  m.  Design  Control,  requires 
that  measures  be  established  to  assure 
that  applicable  regulatory  requirements 
and  the  design  basis  for  diose 
structures,  systems,  and  components  to 
which  this  appendix  applies  are 
correcdy  translated  into  specifications, 
drawings,  procedures,  and  instructions. 
It  also  requires  that  measures  be 
established  for  the  selection  and  review 
for  suitabilify  of  materials,  parts, 
equipment,  and  processes  that  are 
essential  to  the  safefy-related  functions 
of  structures,  systems,  and  components. 

Contrary  to  the  above,  the  licensee 
installed  a  number  of  commercial  grade 
parts  at  Farley  Nudear  Plant  Units  1 
and  2  without  adequately  evaluating 
their  suitabilify  for  use  in  safefy-related 
applications.  These  parts  were  in  use  at 
the  time  of  the  inspections  indicated 
above.  Specifically: 

1.  Commercial  grade  circuit  breaken 
were  installed  into  safefy-related  motor 
control  centen  lU  and  2U. 

Summary  of  Licensee's  Response  to 
Violation  LB.l 

APC  admitted  that  the  decision  to 
procure  the  items  commercial  grade  did 
not  include  documented  evaluation  or 
dedication  of  parts  procured  as 


commercial  grade  for  use  in  safety- 
related  applications  and  that  no 
documented  evaluation/dedication  was 
done  prior  to  installation.  However,  the 
licensee  asserted  that  pre-installation 
trip  tests  were  performed  at  the  time  of 
installation. 

The  licensee's  reason  for  the  violation 
was  that  inadequate  procedural 
guidance  resulted  in  the  failure  to 
document  fully  evaluation  of  the 
suitabilify  of  commercial  grade  parts  for 
installation  in  safefy-related 
applications.  The  breaken  were 
removed  from  service. 

NRC  Evaluation  of  Licensee's  Response 
to  Violation  LB.l 

Although  a  pre-installation  trip  test 
may  have  been  performed  at  the  time  of 
installation,  no  analysis  or 
documentation  existed  that  would  show 
the  similarify  of  the  procured  breaken 
to  the  original  breaken  installed  in  the 
motor  control  centen.  Therefore,  an 
adequate  evaluation  of  suitability  for 
use  in  safefy-related  applications  was 
not  performed. 

Restatement  of  Violation  I.B.S 

I.  Inadequate  Control  and  Installation  of 
Purchased  Equipment    • 

B.  10  CFR  Part  50,  Appendix  B. 
Criterion  III,  Design  Control,  requires 
that  measures  be  established  to  assure 
that  applicable  regulatory  requirements 
and  the  design  basis  for  those 
structures,  systems,  and  components  to 
which  this  appendix  applies  are 
correctly  translated  into  specifications, 
drawings,  procedures,  and  instructions. 
It  also  requires  that  measures  be 
estabhshed  for  the  selection  and  review 
for  suitabilify  of  materials,  parts, 
equipment,  and  processes  that  are 
essential  to  the  safety-related  functions 
of  structures,  systems,  and  components. 

Contrary  to  the  above,  the  licensee 
installed  a  number  of  commercial  grade 
parts  at  FNP  Units  1  and  2  without 
adequately  evaluating  their  suitability 
for  use  in  safefy-related  applications. 
These  parts  were  in  use  at  the  time  of 
the  inspections  indicated  above. 
Specifically: 

5.  A  commercial  grade  Agastat  timing 
relay  (ATR)  was  installed  as  a 
replacement  in  safety-related  panel 
#Q2R16B007-B,  600-V  load  distiibution  " 
panel.  Additionally,  commercial  grade 
ATRs  were  found  in  other  safefy-related 
electrical  enclosures  including  two 
ATRs  in  diesel  generator  load  sequencer 
panel  #O2R43E50lB-B,  and  two  ATRs 
in  diesel  generator  relay  terminal  box 
#Q1R43G50&-B. 
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Summary  of  Licensee'a  Response  to 
Violation  IMJ 


APC  admitted  that  at  the  tisie  ( 
installatiao  of  the  ATRs,  it  did  Qot  have 
docnmented  evakiatioo  or  dedication  of 
the  ATR  for  tafety-reiated  use  in  the 
load  distribution  panel  #Q2RlfiB007-B. 
However,  the  potion  of  the  alleged 
violation  associated  with  coBUBCicial 
grade  ATRs  in  diesel  generator  load 
sequencer  panel  #Q2R43E50lB-B  and 
two  ATRs  in  diesel  generators  rday 
terminal  box  #QlR43G50e-B  was 
denied  because  the  ATRs  were  part  of 
the  original  equipment  supplied  with  the 
panel  and  were  therefore  qualified  by 
the  vendor. 

NRC  Evaluation  of  Licensee's  Response 
to  Violation  IMS 

As  originally  stated,  commercial  p-ade 
ATRs  were  found  in  other  safety-related 
electrical  enclosures,  indading  two 
relays  in  diesel  generator  load 
sequencer  panel  QSCG501-B  and  two 
relays  in  diesel  generator  relay  terminal 
box  Q1R4%506-B.  Wlifle  the  NRC  staff 
agrees  with  the  licensee's  conclusion 
that  the  relays  found  in  relay  terminal 
box  Q1R43G506-4  were  part  of  the 
original  equipment,  the  staff  disagrees 
wtdi  the  licensee's  conclusion  ior  load 
sequencer  Q2R43E501B-B  and  APC's 
verificatioo  nethodology.  that  appears 
to  be  based  solely  on  a  doounent 
review  of  maintenance  work  requests 
(MWR)  and  material  issue  forms  (MIF). 
The  NRC  staff  bases  its  disagreement  on 
the  following  two  points: 

1.  Deviations  were  noted  in  the  APC 
document  controL  as  discussed  in ' 
Section  6^  B.  C  and  D  of  the  NRC 
inspection  report  One  example     I 
concerned  a  commercial  grade  circuit 
breaker  that  was  withdrawn  under  a 
MIF  but  was  installed  in  a  safety-related 
system  without  a  MWR  (Refierence 
6J342)1.  ! 

2.  A  comparison  of  relay  nimibers 
revealed  that  two  additional  relays 
found  m  sequencer  panel  02R43E501B-B 
were  manufactured  in  the  same  week  of 
1979,  which  is  after  Unit  1  started 
operations.  , 
Serial  *7gogi355c  1.355th  relay      ' 

manufactured  in  the  9tfa  week  of 

1979  (FNP  device  2-2}) 
Serial  #79091379: 1.37gth  relay      ' 

manufactured  in  the  9th  week  of 

1979  (FNP  device  2-11) 
Additionally,  one  of  the  relays  in  die 

Unit  2  sequencer  panel  was  also 

manufactured  in  the  same  week  as 

those  above. 
Serial  #79001380: 1.380th  relay 

manufacture  in  the  9th  week  of 

1979 


While  the  staff  agrees  that  the  relay 
terminal  box  Q1R43G506-B  example  of 
this  violation  should  be  withdrawn,  it 
was  concluded  that  your  review  of  the 
remaining  issues  was  inadeqnsts.  It 
would  appear  that  relays  79091355  and 
79001380  were  r^laced  sobseqnenf  to 
plant  startup,  without  using  the  MWR  of 
MIF  processes,  since  the  licensee's 
review  based  on  using  these  docimients 
did  not  identify  these  relays  as  being 
replaced  after  start-up.  Tberefore,  the 
remaining  examples  of  dus  violatiao 
occurred  as  stated  NRC  records  will  be 
adjusted  accordingly. 

Restatement  of  Violation  I/A.1 

n.  Inadequate  Corrective  Actions  and 

Inspections 

A.  10  CFR  Part  50,  Appendix  B, 
Critoion  XVL  Corrective  Action, 
requires  that  measstes  be  estabUdied  to 
assure  that  conditions  sdverse  to 
quality,  such  as  failures,  defective 
matetial  and  eqiiipcaenft.  and 
nanooafbrmances  are  pronq>tly 
identified  and  corrected.  In  the  case  of 
significant  conditions  adverse  to  quaUty, 
measves  are  required  to  assure  that  the 
cause  at  die  condition  is  detersuned  and 
corrective  action  is  taken  to  preclude 
repetition.  The  identification  of  the 
significant  conditions  adverse  to  quality, 
the  cause  of  the  condition,  and  the 
corrective  action  taken  are  also  required 
to  be  documented  and  reported  to 
appropriate  levels  of  management 

Contrary  to  the  above,  the  in^tector 
identified  five  instances  where  at  the 
time  of  the  inspections,  the  licensee  had 
failed  to  take  adequate  correctiva 
action: 

1.  A 10  CFR  Part  21  notification  by  the 
Henry  Pratt  Company  in  May  1985 
detailed  problems  with  Pratt  valves 
using  Limitorque  c^ierators.  This 
problem  was  not  correctly  ot  cam{^tely 
dispositiooed  in  that  seven  valves  were 
determined  to  be  defective  after  the 
NRC  inspection. 

Summary  of  Licensee's  Response  to 
Violation  n.A.l 

APC  admitted  that  the  problem  was 
not  completely  resolved  but  asserted 
that  all  seven  affected  valves  were 
determined  to  be  operable  in  the  "as 
found"  conditioa 

NRC  ErabfoHon  afUcenseo  Response 
to  Violation  n.AJ 

Although  all  seven  valves  were 
determined  to  be  operable,  dieir 
condition  was  shown  to  be  degrading  as 
evidenced  by  slippage  of  %^  of  an  indi  of 
the  spline  adaptor  of  one  of  the  valves. 
The  degraded  state  of  the  valves,  slong 
with  licensee's  admission  that  the 


problem  was  not  completelvresolved, 
clearly  indicated  a  lack  of  ^ective 
corrective  action  and  therefore  the 
violation  is  correct  as  written. 

Restatement  of  Violation  11^.2 

(See  II.A.1  above  for  fiiU  restatemmt  of 
violation) 

ILA.2  A 10  CFR  Part  21  notificatian  by 
the  Ancfaor/DarliBfl  Valve  Company  in 
June  1985  detafled  failures  with  tilting 
disk  check  valve  hinge  pin  bn^ngs. 
This  problem  was  not  completely 
dim>ositioaed  in  that  only  check  valves 
in  the  Auxiliary  Peedwater  Systems 
were  inspected.  Other  safety-rriated 
systenn  were  not  inspected. 

Summary  of  Licensee's  Response  to 
Violation  liA.2 

APC  denied  this  violation  and  stated 
that  the  AFW  vahres  were  the  only 
safety-related  valves  installed  in  Farley 
Nuclear  Plant  requiring  inspection  as  a 
result  (rf  the  10  CFR  Part  21  notification. 

NRC  Evaluation  of  Licensee  Response 
to  Violation  nA.2 

The  written  and  veibel  information 
provided  by  the  licensee  at  die  time  of 
the  inspection  ii.&.  fl)  Nudear 
Generation  MaJnluance  Memorandum 
dated  May  13, 1987.  from  L.S.  Ward  to 
R.M  Cokman  reg^iding  Problem  Report 
No.  7-122  Anchor  Darling  Tilting  Disc 
Check  Valves  and  (2)  System 
Performance  Group  Pro^cm  R^ort  No. 
7-122  dated  October  3, 1985.  regarding 
Anchor  Darling  Tilting  IKsc  Check 
Valves  with  Tack  Welded  Buslnngsl 
indicated  that  other  valves  in  safety- 
related  systems  may  have  been  affected 
and  diat  the  insf>ections/work  was 
never  perfiwiBed.  The  NRC  staff  does 
not  disagree  that  the  sidiject  valves 
were  only  in  the  auxiliary  feedwater 
system  but.  the  licensee  did  not  know 
this  at  the  time  oi  the  inspection.  The 
evaluation/dispoaition  of  other  systems 
was  not  coovileted  until  after  the 
problem  was  identified  by  the  inspectors 
(post  inspection)  neai^  two  years  after 
receipt  of  the  Part  21  notification  and 
approximately  fear  years  sfter  the  event 
(hinge  pin  failure)  occurred  at  Farley 
Nuclear  Plant  Also,  the  information 
provided  by  System  Performance  Group 
Problem  Report,  dated  October  3. 1985 
states,  in  part  that"*  *  'additional 
Anchor  Darling  Ti).Cs  with  tadc 
welded  bushings  are  installed  in  the 
plant"  The  valves  potmtially  aOected 
were  prefixed  with  a  Q.  a  designator 
used  previously  fior  safety-related 
equipment  These  vaives  were  in 
addition  to  the  valves  in  the  Auxiliary 
Feedwater  System  and  partly  formed 
the  basis  for  the  statement  in  the 


inspection  report  APC  did  not 
demonstrate  at  the  time  of  the 
inspection  that  no  other  valves  were 
located  in  safetj^-relatcd  systems.  It  was 
merely  fortuitous  that,  m  fact,  die  valves 

•  in  the  Auxiliary  Feedwater  System 
tiimed  out  to  be  the  only  valves  of 
concern  in  safety^elafed  systems.  APC 
did  not  appropriately  pursue  this  issue 
at  die  time  of  the  event  or  at  the  time  of 
the  Part  21  notification.  Therefore;  this 
violation  occuired  as  stated. 

'  Restatement  of  Violation  ILA^ 

(See  ILA.1  above  for  full  restatement  of 
violation) 

ILA.3.  A  Colt  Industries  Service 
Information  Letter  (SIL),  A-%.  dated 
February  1985,  entitled  "Blower 
Installation,"  was  evaluated  by  the 
licensee,  but  not  all  the  corrective 
actions  detennined  to  be  appropriate  by 

*  the  APC  engineering  review  wwre 
implemented  in  that  SIL  A-2,  which 
gives  service  instructions,  was  never 
placed  in  the  Colt  Industries  Emergency 
Diesd  controlled  vendor  i 


Summary  of  Licensee  Re^wmse  1o 
Violation  i/AJ 

APC  admitted  that  the  instance 
occurred  as  described  but  considered 
that  the  actions  taken  in  response  to  this 
SIL  were  adequate  to  assure  operabtHty. 
The  licensee  asserted  that  a  Colt  Service 
I  Information  Letter,  SIL  A-2.  was  issued 
on  February  18, 1985!  concerning 
precautions  regarding  blonrer 
installation  procedures  for  Model 
38TD»-l/8  diesels.  This  SIL  was 
received  and  evaluated  in  accordance 
with  FNP  procedures  for  evahmtkm  of 
vendor  technical  information.  A  Problem 
Report  was  issued  on  March  29, 1965, 
^recommending  that  the  SIL  be  entered  in 
the  diesel  generator  instruction  manual. 
Verification  that  the  SIL  had  been 
entered  in  the  manual  was  received  on 
August  29, 1985;  however,  no  update  to 
the  manual  was  actually  made  doe  to 
personnel  error. 

NRC  Evaluation  of  Licensee  Response 
ito  Violation  II A^ 

The  fact  that  the  SIL  was  not  entered 
into  the  manual  is  an  example  where 
vendor  supplied  information  was 
evaluated:  however,  adequate  and 
complete  corrective  action  was  not 
taken.  In  this  case  the  action  to  be  taken 
was  to  insert  the  SIL  into  the 
appropriate  manual.  The  fact  that  this 
action  was  not  performed  was  the  basis 
of  the  violation.  The  NRC  staff 
recognizes  that  corrective  acticsi  was 
taken  in  that  the  diesel  generators  were 
appropriately  mspected  However, 
without  the  inclusion  of  the  SIL  into  the 
proper  manual,  there  is  no  assurance 


that  future  inspections  would  have  been 
properly  conducted. 

Restatement  of  Violatim  IIA.4 

(See  n.AJ  above  for  full  restatement  of 
violation) 

II.A.4.  Maintenance  Work  Request 
Nos.  44438  and  87875.  which  would  have 
implemented  corrective  actions  to  the 
four  control  room  fire  damper  electrical 
circuits  to  ensure  that  the  circuits  wduld 
function  as  desned,  were  not  completed. 

Summary  of  Licensee  Response  to 
Violatim  IIJL4 

Although  APC  admitted  that  the 
above  violatioR  occurred  as  described,  it 
protests  the  iaeaence  of  this  violation. 
APC  contends  that  this  violation  was 
identified  previously  as  a  Severity  Level 
rV  violation  in  the  July  30, 1987.  NRC 
inspection  Reports  Nos.  50-348/87-14 
and  50-304/87-14.  On  August  25. 1987. 
APC.  in  a  reply  to  a  Notice  of  Violation, 
admitted  to  the  violation,  offiered  the 
reason  for  the  violation,  explained  the 
corrective  acti'on  taken  and  the  results 
achieved,  explained  the  corrective 
action  taken  to  avoid  a  further  violation, 
and  reported  the  full  compliance  date. 
Therefore,  it  is  inappropriate,  and 
inconsistent  with  NRC  Enforcement 
PoHcy,  for  the  November  3, 1987.  Notice 
of  Violation  to  include  this  violation  in  a 
Severity  Level  ID  violation  because  the 
NRC  afaeady  had  dted  it  as  a  Severity 
Level  IV  violation  in  the  July  30, 1987, 
Notice  of  Viotati'on.  The  licensee 
contends  tiiat  die  imposition  of  two 
penalties  on  the  basis  of  the  same  set  of 
facts  would  result  in  an  "undue 
overlapping  of  the  penalties  imposed." 
In  the  matter  of  Atlantic  Research 
Corporation,  7  N.R.C.  701,  708  (1978) 
(footnote  omitted),  rev'd  on  other 
grounds,  9N.R.C.  611  (1979). 

NRC  Evalaation  of  Licensee 's  Response 
to  Violation  IIA.4 

Tlie  staff  does  not  accept  the 
proposition  that  the  imposition  of  two 
penalties,  where  different  regulatory 
requirements  are  based  on  the  same 
facts,  is  prohibited.  This  need  not  be 
resolved  here  because  different 
requirements  and  facts  are  at  issue. 

Violation  ILA.4  is  not  die  same  as  the 
violation  issued  on  July  30, 1987.  The 
July  30, 1987,  violation  cited  the  failare 
to  inspect  and/or  test  the  four  fire 
dampers  following  the  completion  of 
work  authorized  by  CWR  1-32.86  and 
MWR  28982  in  198L  Had  diese  tesU 
been  performed,  it  would  have  been 
discovered  that  wiring  had  not 
terminated  on  the  Smoke  Release 
Device  (SRDs)  for  all  four  dampers. 

Violation  ILA.4  addresses  the  fact  that 
in  1982  when  APC  discovered  the  failure 


to  terminate  the  SRDs,  two  MWRs  were 
written  to  correct  the  problem  (44439 
and  67875).  but  these  work  orders  were 
not  acted  oa  until  June  1987,  after  the 
issue  was  hi^ighted  by  the  NRC. 

The  failure  to  take  adequate 
corrective  actions  for  an  identified 
condition  is  the  issue  in  violation  II.A.4, 
while  in  the  earlier  vi<^ation  the  issue 
was  the  failure  to  perform  an  adequate 
test/inspectioa.  Even  though  in  this  case 
the  same  plant  hardware  is  involved, 
two  regulatory  requirements  were  not 
met  and  therefore  two  violations  are 
ai^ropriate. 

Restatement  of  Violation  II.A.5 

(See  II.A.1  above  for  full  restatement  of 
violation) 

ILA.S  Contrary  to  the  above,  the 
inspectors  identified  cracks  in  a  number 
of  cells  of  the  safety-related  station 
batteries.  Despite  the  fact  that  NRC 
Information  Notice  (IN)  84-83  identified 
that  such  conditions  can  be  caused  by 
the  use  of  hydrocarbon-based  solvents 
for  cleaning  purposes,  the  licensee  had 
not  updated  one  of  three  pertinent 
electrical  maintenance  procedures  to 
address  the  problem. 

Summary  of  Licensee 's  Response  to 
Violation  IIA.S 

APC  denied  this  violation  and 
presented  the  following  arguments: 

NRC  IN  84-83,  "Various  Battery 
Problems,"  which  was  issued  by  the 
NRC  Staff  on  November  19, 1984, 
discussed  overloading  D.C.  buses  and 
solvent  induced  battery  case  cracking. 
The  subject  notice  detailing  three  cases 
in  which  battery  case  cracking  had 
occurred.  The  notice  attributed  the 
cracking  in  two  cases  to  the  use  of  a 
solvent  trichloroethylene,  which  was 
used  to  clean  battery  posts  while  the 
third  case  of  cracking  was  attributed  to 
the  application  of  a  hydrocarbon  based 
grease  to  the  vinyl  straps  on  the  battery 
racks  to  aid  in  installation  of  the  cells. 
IN  84-83  states,  "Licensees  may  wish  to 
review  their  maintenance  and 
surveillance  procedures  for  station 
batteries  to  ensure  that  the  use  of 
solvents  in  the  vicinity  of  batteries  is 
carefully  monitored  and  in  accordance 
with  procedures  approved  by  the 
battery  manufacturer's  service 
department"  The  notice  did  not  make 
any  recommendation  for  cleaners  to  be 
used.  The  electrical  maintenance 
procedures  at  Farley  Nuclear  Plant  for 
battery  cleaning  have  always  required 
in  the  material  section,  that  bicarbonate 
soda  be  used  The  use  of  bicarbonate 
soda  for  cleaning  of  batteries  is  also 
included  in  the  training  of  maintenance 
personnel. 
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APC  maintained  that  it  did  provide 
adequate  procedural  guidance  for 
cleaning  batteries  since  only 
bicarbonate  soda  was  listed  in  the 
maintenance  procedures.  The  response 
to  IN  84-83  was  adequate  since 
procedures  speciHed  the  proper  cleaning 
material  and  only  electrical 
maintenance  personnel  are  authorized 
to  clean  batteries.  A  precautionary  note 
instructing  personnel  not  to  use  solvents 
was  added  to  the  Units  1  and  2 
procedure  for  cleaning  the  auxiliary 
building  batteries.  Although  a 
precautionary  note  was  not  included  in 
the  procedure  for  cleaning  the  service 
water  batteries,  there  is  no  evidence 
that  solvents  have  ever  been  used  on 
thenL  Therefore,  there  was  no 
inadequacy  of  corrective  action  in  this 
case. 

Procedural  guidance  is  provided  for 
the  purpose  of  directing  the  activities  to 
be  p>erformed.  It  is  not  the  intent  of 
procedural  guidance  to  provide 
precautions  against  all  possible 
inappropriate  actions.  The  addition  of  a 
precaution  against  use  of  hydrocarbon 
based  on  solvents  is  a  procedural 
enhancement  which  is  not  mandatory 
for  adequate  corrective  action.  i 

Therefore,  there  is  no  basis  for  a 
violation  of  Appendix  B.  Criterion  XVL 

NRC  Evaluation  of  Licensee  Response 
to  Violation  IIj^.S 

This  issue  was  included  as  an 
example  of  violation  II.A  since  it  was 
another  instance  of  a  corrective  action 
being  initiated  but  not  completed  (only 
two  of  three  procedures  were  changed]. 
However,  the  staff  agrees  ^at  in  this 
instance  the  corrective  action  was  an 
enhancement  to  the  procedure  rather 
than  a  correction  and  therefore  the 
failure  to  change  the  procedure  would 
be  more  appropriately  categorized  as  an 
observation  of  a  poor  practice  in  the 
area  of  corrective  actions  rather  than  an 
example  of  a  violation.  Consequently. 
the  staff  agrees  that  example  five  of 
violation  II.A  should  be  withdrawn. 

Restatement  of  Violation  II.B  '    \ 

II.  Inadequate  Corrective  Actions  and 
Inspections 

B.  10  CFR  Part  50.  Appendix  B. 
Criterion  X.  Inspection,  as  implemented 
by  Section  17  of  the  Final  Safety 
Analysis.  Report  and  Joseph  M.  Farley 
Operations  Quality  Assurance  Policy 
Manual,  requires  that  inspection  of 
activities  affecting  quality  be 
established  and  executed  to  verify 
conformance  with  documented 
instructions,  procedures,  and  drawings 
for  accomplishing  the  activity. 


Contrary  to  the  above,  on  June  2. 1987, 
both  Train  B,  125-V  Service  Water  (SW) 
battery  racks,  were  foiuid  to  be 
improperly  installed  and  mounted 
creating  in  an  unanalyzed  condition 
concerning  seismic  qualification. 
Specifically,  the  concrete  anchor  bolt 
nuts  on  all  Train  B  battery  rack  anchors 
were  backed  off  and  used  as  leveling 
nuts  for  the  rack,  thus  providing  no 
preload  on  the  concrete  anchors.  The 
battery  racks  were  improperly  installed 
in  the  SW  Train  B  battery  room 
approximately  one  year  prior  to  this 
inspection  and  remained  in  this 
unanalyzed  condition  until  it  was 
identified  by  the  NRC  inspector  on  June 
2. 1987. 

Summary  of  Licensee's  Response  to 
Violation  II.B 

APC  admitted  that  anchor  bolt 
installation  was  not  properly  performed 
in  accordance  with  procedures,  but  also 
asserted  that  subsequent  testing 
demonstrated  that  the  installed 
configuration  resulted  in  no  significant 
safety  issues. 

Subsequent  to  the  NRC  inspection 
APC  selected  four  cells,  including  one  of 
the  worst  cells,  and  contracted  with  the 
battery  manufacturer  to  perform  seismic 
testing  using  Farley  specific  response 
spectra  curves.  Wyle  Report  48857-1 
dated  July  17, 1987  states  that,  based  on 
the  seismic  test  of  the  four  cells,  the 
specimens  possessed  sufficient  integrity 
to  withstand,  without  compromise  of 
structure,  the  prescribed  simulated 
seismic  environment.  The  testing  and 
inspections  described  herein 
demonstrate  that  no  safety  issues 
resulted. 

NRC  Evaluation  of  Licensee's  Response 
to  Violation  II.B 

The  fact  that  the  battery  rack  anchors 
were  improperly  installed  and  were  in 
an  unanalyzed  condition  was  the  basis 
of  this  violation.  The  fact  that 
subsequent  testing  demonstrated  that 
the  installed  configiiration  resulted  in  no 
significant  safety  issues  does  not  change 
the  basis  for  this  violation. 

Summary  of  Licensee's  Objection  to 
Aggregation  of  Violations  I  A.  andl.B 

The  licensee  contended  that 
violations  LA.  and  I.B  are  two  separate 
and  distinct  findings  and  should  not 
have  been  considered  in  the  aggregate 
as  a  Severity  Level  ID  problem.  The  first 
finding  concerned  activities  alleged  to 
be  in  violation  of  10  CFR  Part  50, 
Appendix  B,  Criterion  VII,  "Control  of 
all  Purchased  Material  and  Equipment." 
The  second  finding  concerned  activities 
alleged  to  be  in  violation  of  Criterion  III 
of  Appendix  B,  "Design  ControL"  APC 


asserted  that  the  above  findings  involve 
separate  and  distinct  conditions  not 
appropriate  for  aggregation  imder  the 
applicable  Commission  enforcement 
guidance  found  in  NRC  Inspection  and 
Enforcement  Manual,  Chapter  0400, 
Section  05.06  (4/24/85). 

Additionally,  with  respect  to  the  first 
finding,  APC  denied  that  a  violation  of 
Criterion  VII  occurred.  With  respect  to 
the  second,  APC  denied,  in  part  that  a 
violation  of  Criterion  III  occurred. 

In  arguing  that  the  violations  should 
not  have  been  aggregated,  APC  claims 
that  the  NRC  recognized  the  underlying 
dissimilarity  of  these  findings  when  it 
cited  separate  and  distinct  regulatory 
provisions  as  having  been  violated  in 
each  case.  Thus,  separate  civil  penalties 
may  be  appropriate  if  the  severity  of 
each  violation  so  warrants  [Enforcement 
Manual  {  05.06  supra],  but  aggregation 
of  violations  I.A  and  LB  was  not 
appropriate.  Accordingly,  APC 
submitted  diat  these  findings  should  be 
assessed  independently  if,  in  fact,  the 
violations  occurred. 

NRC  Evaluation  of  Licensee  Objection 
to  Aggregation  of  Violations  I  A  and  I.B 

APC  has  improperly  applied  NRC 
enforcement  guidance  in  Uiis  case.  The 
guidance  provides  for  aggregation  when 
several  violations  stem  from  the  same 
cause  or  problem  area. 

Violations  I.A  and  LB  were 
aggregated  due  to  the  fact  that  both 
were  the  result  of  deficiencies  identified 
in  the  procurement  program  in  place  at 
the  APC.  Both  violations  concerned 
items  originally  manufacttired  as 
commercial  products  and  either 
improperly  or  inadequately  evaluated 
for  use  in  safety-related  applications. 
The  staff  does  not  view  characterizing 
the  licensee's  procurement  program  as 
the  problem  area  as  being  inconsistent    . 
with  enforcement  guidance  even  though 
such  a  characterization  may  be  broader 
than  the  licensee  thinks  is  appropriate. 
Therefore,  the  aggregation  of  violations 
LA  and  LB  was  appropriate  and  the 
Severity  Level  in  violation  remains  as 
stated. 

Summary  of  Licensee's  Request  for 
Reduction  of  Severity  Level  for 
Violations  I  A  and  LB 

When  properly  viewed  as  separate 
and  distinct  matters,  the  licensee 
contended  that  violations  LA  and  LB 
should  be  classified  as  no  greater  than 
Severity  Level  LV  violations.  In  this 
regard,  APC  relies  on  the  NRC 
Enforcement  Policy  which  states  that  (1) 
Severity  Level  III  violations  are  cause 
for  a  significant  concern:  (2)  Severity 
Level  rv  violations  are  less  serious  but 


are  more  than  minor  concern;  i.e.,  if  left 
uncorrected  they  could  lead  to  a  more 
serious  concern;  and  f3}  Severity  Level 
V  violations  are  of  minot  safety  or 
environmental  concern. 

Based  on  tfaeEnforeement  PoBcy,  APC 
asserted  tbat  the  intent  of  flie  severity 
classification  scheme  ift  to  ptemise 
eafaitctmeat  action  aa.  the  safety 
signiflcaace  of  the  particular  finding, 
eVen  where  a  violatioa  of  a  requirement 
may  have  occurred.  The  licensee 
concludes  that  evaluations  of  actions 
taken  by  APC,  which  are  described  in 
Attaclmient  1  of  the  ficemee's  response, 
(femoRstete-  that  no  eoncfition  was 
identffied  wttk  aettnl  safety 
significance.  Therefore,  no  adverse 
findings  were  made  legarding  the  actual 
condition  of  the  componeats  involved 
and  so  the  severity  level  of  the 
violations  should  be  reduced. 

lilUJ  Evaluation  of  Licensee  Request  for 
Reduction  of  Severity  Level  for 
Violations  I  A  and  I.B 

As  described  in  the  staffs  evaluation 
of  the  licensee's  response  to  Violation 
LA,  the  staff  still  believes  the  subject 
circuit  breakers  were  unqualified  for  use 
in  600  volt  applications.  This  fincbig 
does  involve  safety  significsnce  dae  to 
the  fact  that  the  circuit  breeker»  could 
actually  be  incapable  of  performing  as 
intended  dming  fault  concStions. 

W>latien  I.B  is  safety  signtficant 
because  the  examples  cvted  fllustrated  a 
pro^amBiatic  breakdown  in.  the  APC 
procuremcat  pro-am.  k  is 
acknowledged  tbat,  tat  mmaj  ol  Ac 
examples  of  iafnopcrfy  peoeured  parts 
cited  in  fte  wohtiwi,  sabee^ent  testing 
verified  acnrptebiiity  feriaiety-related 
applicatioae.  Howevei.  die  very  fact 
that  furdier  tests  were  necessary  to 
verify  acceptability  is  indicative  of  the 
proparasmtic  shortcomings  which  were 
deteEBained  by  the  staff  to  be  a 
significant  concern.  Thetefore.  die 
request  for  lednction  of  severity  tevel 
for  yiniatinns  LA  and  L&  is  demed. 

Summary  of  Licensee's  Request  for 
Mitigation  of  tie  Civil  Penalty  Proposed 
for  Viotatiotu  I  A  and  LB 

In  the  NRCs  November  3. 1987.  letter 
transmitting  the  Notice  of  Violation,  the 
Staff  states  that  the  base  civil  penalty  of 
$50,000  for  this  proposed  Severity  Level 
III  violation  was  mitigated  50  percent 
because  of  "prior  good  performance." 
However,  it  was  not  fiidy  mitigated 
"because  of  the  extent  of  the  weakness 
in  management  controls  in  the  general 
area  of  pcocurement  demonstrated  by 
the  number  of  exan^les  cited."  APC 
maintained  tbat.  based  on  its  discussion 
above,  the  examples  cited  by  the  Staff  in 
stipport  of  Violation  I  have  been 
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substantially  reduced  in  both  nuiaber 
and  severity.  Accordihgly.  APC 
maintains  that  the  Staff's  reason  for  not 
fully  mitigating  the  civil  penalty  is  no 
longer  applicable  and  any  remaining 
civil  penalty  should  be  fidly  mitigated. 
Additional]^,  to  support  birtker  a  iaSL 
mitigation  of  the  civb  penalty,  APC 
maintained  that  its  prompt  and 
extensive  corrective  action  taken  in 
response  to  die  proposed  violation 
wairattts  full  waA  complete  laiWgntinn 

NRC  Evalaation  of  Licensee's  Request 
for  Mitigation  of  die  Civil  Penalty 
Proposed  for  Violation*  I  A  aad  LB 

.The  violations  and  cocrespandiiig 
examples  cited  by  the  staff  hare  not 
been  subsfantiaRy  reduced  in  number  or 
severity  by  the  discussion  presented  by 
APC.  Rnthennore,  the  corrective  action 
taken  as  a  result  of  the  subject 
violations  kas  not  been  judged  to  be 
unusuafff  pmipt  or  extensive  in  nature. 
Therefore,  the  request  for  full  alligation 
of  violations  LA  and  LB  is  denied. 

Suauaary  of  Licensee's  Obftction  to 
Aggeegptioa  t^  Yio/ations  ILA  and  II.B 

The  Rcensee  contended  that 
violatioiis  n.A  and  n.Bare  two  separate 
and  distinct  fim^igs  and  should  not 
have  been  GORStdered  in  the  aggregate 
as  a  Severity  Level  HI  problem.  The  first 
finding  concerned  activities  alleged  to 
be  in  violation  of  10  CFR  Pairt  50) 
Appendix  K  Criterioa  XVL  "Cooectiva 
Action."  Ttie  second  findng  concerned 
activities  aMeged  to  be  in  violatron  of 
Criterion  X  of  Appendix  B,  "Inspection." 
APC  asscfted  tkat  ttie  above  fincBngs 
involve  8q;>arate  sad  distinct  conditions 
not  appropriate  for  aggregation  under   ^ 
appbcable  CommisaioB  enforcement 
guidance.  The  licensee  also  referenced 
the  ^KC  Inspection  and  Enforcement 
Manual  Chapter  0400.  Section  05.06  (4/ 
24/85).  Additicaially..  with  respect  to  the 
first  finding.  APC  protested  violation 
n.A.4  and  denied  violatians  ILA.2  and 
II.A.5.  However.  inespectiTe  of  the 
Staffs  disposition  of  APCs  denials  of 
violations,  APC  claims  that  the  findings 
of  violatioo  ILB  rirotdd  not  have  been 
aggregated  as  a  single  violation.  APC's 
basis  for  thia  rlnim  ui  that  in  tbpjr  view 
the  NRC  recognized  the  underlying    , 
dissimilarity  of  these  findings  when  it 
cited  separate  and  distinct  regulatory 
provisions  as  having  been  violated  in 
each  esse.  Thus,  separate  civil  penalties 
may  be  ^ipropriate  tf  the  Severity  of 
each  violation  so  warrants. 
(Enforcement  Manual  §  05.06  supra),  but 
aggregation  of  violations  ILA  and  ILB 
was  not  appropriate.  Accordingly,  APC 
submitted  that  these  findings  should  be 
assessed  independently  it  in  fact,  the 
violations  occurred. 


NRC  Evaluation  of  Licensee's  Objection 
tO'Aggregpiioa  of  Violatioae  II.  A  and 
II.B 

Violations  0.A  and  ILB  were 
agregated  due  to  the  fact  that  bodi 
violations  involved  instances  where 
conditions  adverse  to  qjoality  were 
either  not  identified  or  were  idaitified 
but  never  corrected.  The  staff  views 
these  violationa  as  bemg  indicative  of  a 
less  than  aggressive  attibide  toward 
problem  ixlentrfication.  and  correction 
which  is  a  significant  concern. 
Therefore,  the  aggregation  of  viobtioBS 
ILA  and  II.B  remains. 

Summary  ef  Liceasee  'x  Bequest  for 
Redact  ion  of  Severity  Level  for 
VielatiemllA  aad  a.B 

When  properly  viewed  as  separate 
and  distinct  matters,  the  licensee 
contended  that  violations  HA  ajid  II.B 
should  be  classified  as  no  greater  than 
Severity  Level  IV  violatiAaa.  In  so 
claiming,  the  licensee  referenced  the 
NRC  Eirforcement  Policy  which  states: 
(1)  Severity  Level  III  violations  are 
cause  for  a  signilicani  coocsma:  (2> 
Severity  L»rel  FV  violatioDa  are  less 
serious  but  are  more  l^an  minor 
concern;  i.e.,  if  left  uncorrected  tbey  ' 
could  lead  to  a  more  serious  concern; 
and  (3)  Severity  Level  V  vislatiTnis  are 
of  minor  safety  or  environmental 
concern. 

The  licensee  fiirthe-  noted  that  t^e 
EnforceoKBl  PoHey.  [S>mpktTit  I)< 
states  that  a  Severity  Lerri  Dl  violation 
can  involve,  for  exMpIe  "^ai  system 
designed  to  prevent  or  nitrate  a  serious 
safety  event  not  being  able  to  perform 
its  intended  fimction  under  eertairr 
conditions  *  *  *"  fSuppiement  1,  J  C.2\. 
The  Enforcement  PoHdy  a\et>  provides  as 
one  example  of  a  Severity  IV  violation, 
"[fjailure  to  meet  rcgelatory 
requirements  [following  plant 
procedures]  that  have  more  than  minor 
safety  *  *  *  significance."  [Sapptiement 
I,  D.3].  Further,  the  Supplement  I 
example  of  a  Severity  Level  V  violation 
states,  "Violations  that  have  minor 
safefy  or  environmental  significance." 

As  discussed  earlier,  the  licensee 
contended  that  the  NRC  incorrectly 
aggregated  the  separate  and  distinct 
conditions  addressed  in  violations  ILA 
and  ILB,  contrary  to  the  NRC  Inspection 
and  Enforcement  Manual.  Further, 
violations  II.A.2,  nA.4.  and  n.A.5  were 
shown  either  not  to  constitute  violations 
or  otherwise  to  have  been  incorrectly 
included  in  the  Notice.  Thus,  violations 
II.A.1  and  n.A.3  should  stand  aloae  as 
distinct  findings. 

Standing  akme.  the  licensee  stated 
that  those  three  violations  (II.AX  ILA.<^ 
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and  n.A.5)  should  only  be  categorized  as 
a  Severity  Level  V  or  a  Severity  Level  IV 
violation  because  none  of  the  three 
items  involved  a  safety  issue  of  the 
significance  contemplated  for  Severity 
Level  III  violations,  e.g..  important 
safety  systems  "not  being  able  to 
perform  its  intended  function."  As 
discussed  in  Attachment  1  of  the 
licensee's  response,  additional 
evaluations  or  inspections  performed 
with  respect  to  violation  II.A.1 
demons^ated  the  findings  involved  had 
little  safety  significance.  Regarding      ; 
violation  n.A.3,  the  underlying  issue    | 
involved  only  the  absence  of  a  single 
item  horn  a  manual  which  was  of  no 
safety  significance  as  measures  were  in 
place  which  would  have  prevented  the 
condition  from  occiuring  in  the  first 
instance. 

In  reference  to  violation  II.B,  APC 
determined  that  as-foimd  configurations 
of  the  battery  racks  did  not  involve  a 
safety  significant  issue,  notwithstanding 
the  discovered  position  of  the  nuts. 
Thus,  the  observed  condition  had  only 
minor,  if  any,  safety  or  environmental 
significance.  Therefore,  in  accordance 
with  the  Enforcement  Policy,  at  most  a 
Severity  Level  IV  violation  should  apply 
to  this  condition. 

NRC  Evaluation  of  Licensee  Request  for 
Reduction  of  Severity  Level  for  | 

Violations  II.A  and  II.B  \ 

Violations  n.A.1.  n.A.4.  and  ILB 

concerned  actual  hardware  deficiencies 
that  at  a  minimum  degraded  safety- 
related  equipment.  These  examples, 
along  with  those  of  less  individual 
significance,  indicate  a  programmatic 
problem  in  the  areas  of  identification 
and  corrective  action  of  conditions 
adverse  to  quality.  The  staff  still 
considers  them  to  be  of  significant 
concern;  and  therefore,  the  request  for  a 
reduction  in  severity  level  for  Violations 
II.A  and  II.B  is  denied. 

Summary  of  Licensee's  Request  for 
Mitigation  of  the  Civil  Penalty  Proposed 
for  Violations  II A.  and  ILB 

In  the  NRC's  November  3. 1987,  letter 
transmitting  the  Notice  of  Violation,  the 
Staff  states  that  the  base  civil  penalty  of 
$50,000  for  this  proposed  Severity  Level 
III  violation  was  mitigated  50  percent 
because  of  "prior  good  performance." 
However,  it  was  not  fully  mitigated 
"because  of  the  extent  of  the  weakness 
in  management  controls  in  the  general 
area  of  procurement  demonstrated  by 
the  number  of  examples  cited."  APC 
maintained  that  based  on  its  discussion 
above,  the  examples  cited  by  the  Staff  in 
support  of  Violation  II  have  been 
substantially  reduced  in  both  nimiber 
and  severity.  Accordingly,  APC 


maintains  that  the  Staff's  reason  for  not 
fully  mitigating  the  civil  penalty  is  no 
longer  applicable  and  any  remaining 
civil  penalty  should  be  fully  mitigated. 
Additionally,  to  support  further  a  full 
mitigation  of  the  civil  penalty,  APC 
maintained  that  its  prompt  and 
extensive  corrective  action  taken  in 
response  to  the  proposed  violation 
warrants  full  and  complete  mitigation. 

NRC  Evaluation  of  Licensee's  Request 
for  Mitigation  of  the  Civil  Penalty 
Proposed  for  Violations  IIA  and  II.B 

As  previously  stated,  the  examples 
cited  by  the  staff  have  not  been 
substantially  reduced  in  either  size  or 
number.  Furthermore,  the  corrective 
action  taken  as  a  result  of  the  subject 
violations  has  not  been  judged  to  be 
unusually  prompt  or  extensive  in  nature. 
Therefore,  the  request  for  full  mitigation 
of  violations  II.A  and  U3  is  denied. 

Conclusion 

After  careful  consideration  of  APC's 
response  to  the  Notice  of  Violation  and 
Proposed  Imposition  of  Civil  Penalties, 
the  NRC  staff  has  concluded  that  three 
of  nine  examples  of  violation  LA,  the 
relay  terminal  box  Q1R43G506-B 
example  of  violation  13.5,  and  example 
5  of  Violation  II.A  should  be  withdrawn; 
that  the  remaining  examples  of 
violations  LA,  IJ3.5,  and  II.A  and  the 
remaining  violations  in  their  entirety 
occurred  as  stated  in  the  Notice;  and 
that  an  adequate  basis  was  not  provided 
to  warrant  either  recategorization  of  the 
violations,  reduction  of  the  severity 
level,  or  withdrawal  of  the  proposed 
civil  penalties.  Although  three  of  nine 
examples  of  violation  LA,  one  example 
of  violation  I.B.5.  and  one  example  of 
Violation  UA  have  been  withdrawn, 
these  examples  were  not  considered  to 
bje  major  contributors  to  the 
enforcement  action  taken. 
Consequently,  the  proposed  civil 
penalties  in  the  total  amount  of  $50,000 
should  be  imposed. 

[FR  Doc.  88-11845  Filed  5-25-88:  8:45  am] 
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[Docket  No.  50-440] 

Cleveland  Electric  Illuminating  Co.,  et 
al.;  Denial  of  Amendment  to  Facility 
Operating  Ucenae  and  Opportunity  for 
a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
denied  in  part  a  r(>qiiAst  by  the  licensees 
for  amendment  to  Facility  Operating 
License  No.  NPF-58,  issued  to  Cleveland 
Electric  Illuminating  Company, 


Duquesne  Light  Company,  Ohio  Edison 
Company,  Peimsylvania  Power 
Company  and  Toledo  Edison  Company 
(the  licensees),  for  operation  of  the  Perry 
Nuclear  Power  Plant.  Unit  No.  1  (the 
facility)  located  in  Lake  Coimty,  Ohio. 

The  licensees'  application  for  the 
amendment  was  dated  February  9. 1988. 
Notice  of  consideration  of  issuance  of 
the  amendment  was  published  in  the 
Federal  Register  on  April  6. 1988  (53  FR 
11377). 

The  amendment,  as  proposed  by  the 
licensees,  would  consist  of  the  following 
changes  to  the  Technical  Specifications 
(Appendix  A  to  Facility  Operating 
License  No.  NPF-58): 

1.  The  proposed  amendment  to  the 
Perry  Nuclear  Power  Plant  Technical 
Specifications  would  modify  the  note  to 
Technical  Specification  Table  4.8.1.1.2-1 
to  allow  that  appropriate  overhauls  to  a 
like-new  condition  can  be  used  to 
reduce  the  number  of  previous  test 
failures,  if  the  overhaul  performed 
would  correct  deficiencies  which  were 
directly  responsible  for  past  diesel 
generator  test  failures.  "The  requirement 
for  having  the  overhaul,  including 
appropriate  post-maintenance  operation 
and  testing,  approved  by  the 
manufacturer  and  the  requirement  for  a 
demonstration  of  reliability  by  testing 
would  remain  intact. 

2.  The  proposed  amendment  would 
also  expand  the  applicability  of  a 
footnote  on  Table  4.8.1.1.2-1  to  apply 
both  to  the  case  where  more  than  1 
failure  was  experienced  in  the  last  20 
starts  and  the  case  where  more  than  4 
failures  were  experienced  in  the  last  100 
starts.  PresenUy  the  footnote  applies 
only  in  the  former  case. 

3.  The  proposed  amendment  would 
also  change  the  reportmg  requirements 
to  be  on  a  per-diesel-generator  basis 
rather  than  a  per-nuclear-unit  basis. 

The  portion  of  the  application  which 
would  allow  an  appropriate  overhaul  to 
like-new  condition  as  justification  for 
reducing  the  number  of  previous  test 
failures  has  been  denied.  Without 
adequate  specificity  or  bounding  criteria 
for  the  components  affected  by  previous 
valid  failures,  or  the  acceptance  criteria 
employed  for  determining  when  an 
"appropriate  overhaul"  has  been 
completed,  other  than  "as  approved  by 
the  manufacturer,"  the  staff  has  no  basis 
for  approval  of  the  proposed  TS  or 
subsequent  inspection  for  compliance 
were  it  to  be  approved.  The  staff  instead 
ievaluated  the  particular  case  presented 
by  the  licensees  and  granted  a  one-time 
waiver  to  the  requirement  for 
performing  a  complete  overhaul  to 


rezero  the  failure  count.  The  amendment 
would  allow  removal  of  four  of  the 
previous  six  test  failures  bom 
consideration  in  the  failure  count 

The  licensees  were  notified  of  the 
Commission's  denial  of  this  request  by 
letter  dated  May  18, 198a  The  third 
change  requested  by  the  licensees* 
application  has  been  approved  by 
Amendment  No.  12.  The  second  change 
requested  is  being  held  in  abeyance. 
Notice  of  issuance  of  Amendment  No.  12 
will  be  published  in  the  Commission's 
regular  biweekly  Federal  Register 
notice. 

By  June  27, 1988.  the  licensees  may 
demand  a  hearing  with  respect  to  the 
denial  described  above  and  any  persons 
whose  interest  may  be  affected  by  this 
proceeding  may  file  a  written  petition 
for  leave  to  intervene. 

A  request  for  a  hearing  or  petition  for 
leave  to  intervene  must  be  filed  with  the 
Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555.  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room.  in7  H  Sti^et.  NW., 
Washington,  DC,  by  the  above  date. 

A  copy  of  the  petition  should  also  be 
sent  to  the  General  Counsel  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC.  20555,  and  to  Jay 
Silberg.  Esq..  Shaw.  Pittinan.  Potts  ft 
Trowbridge.  2300  N  Street,  NW.. 
Washington.  DC.  20037.  attorney  for  the 
licensees. 

For  further  details  with  respect  to  this 
action,  see:  (1)  The  application  for 
amendment  dated  February  9. 1988,  and 
(2)  the  Commission's  Safety  Evaluation 
issued  with  Amendment  No.  12  to  NPF- 
58  dated  May  18, 1988.  which  are 
available  for  pubUc  inspection  at  the 
Commission's  Public  Document  Room. 
1717  H  Street  NW..  Washington.  DC. 
and  at  the  Perry  Public  Library.  3753 
Main  Street  Perry,  Ohio  44081.  A  copy 
of  item  (2)  may  be  obtained  upon 
request  addressed  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  205S5.  Attention:  Division  of 
Reactor  Projects-^QI.  IV.  V  ft  Special 
Projects. 

Dated  at  RockviUe,  Maryland  this  16th  day 
ofMayl9ea 

For  the  Nuclear  Regulatory  Commission. 

Timothy  G.  Cdbum. 

Project  Manager.  Project  Directorate  IU-3, 
Division  of  Reactor  Projects— III,  IV,  Vend 
Special  Projects. 

[FR  Doc.  8fr-11846  Filed  5-25-88;  8:45  am] 


[Docket  No.  50-21*] 

GPU  Nudaar  Corp.  at  aL; 
Conaldaration  of  laauanca  of 
Amandmant  to  Faculty  Oparating 
Licanaa  and  Propoaad  No  Significant 
Hazarda  ConaMaration  Datarmlnation 
and  Opportunity  for  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission]  is 
considering  issuance  of  an  amendment 
to  Provisional  Operating  License  No. 
DPR-ie.  issued  to  GPU  Nuclear 
Corporation,  et  al..  (GPUN  or  the 
licensee),  for  operation  of  the  Oyster 
Creek  Nuclear  Generating  Station, 
located  in  Ocean  County.  New  Jersey. 

The  amendment  would  revise 
Technical  Specifications  3.13.B.2  and 
3.13.B.3  to  add  a  note  to  permit  a  one 
time  change  which  applies  during  Cycle 
11  only.  The  note  allows  continued 
power  operation  if  both  of  the  primary 
and  backup  safety  valve  position 
indicators  become  inoperable  on  no 
more  than  two  safety  valves.  In 
addition,  the  requirement  to  reduce  the 
setpoint  of  the  acoustic  monitor  on  an 
adjacent  safety  valve  would  be  changed 
so  that  it  compensates  for  the 
inoperability  of  an  acoustic  monitor 
only.  The  note  would  also  state  that  the 
7  day  action  statement  in  Specification 
3.13.B.2  would  commence  should  both 
primary  and  backup  devices  on  a  third 
safety  valve  become  inoperable. 

In  addition,  an  administrative  change 
to  Technical  Specification  Section 
3.13.A.  3.13.B  and  3.13.C  would 
capitalize  Technical  Specification 
definitions  where  they  appear  in  the 
specification  in  these  sections. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
(10  CFR  50.92).  Under  the  Commission's 
regulations  this  means  that  operation  of 
the  facility  in  accordance  witii  the 
proposed  amendment  would  not  (1) 
Involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  bom  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee  provided  the  following 
evaluation  of  the  proposed  change  with 
regard  to  these  three  standards: 

1.  The  proposed  change  will  not 
involve  a  si^ficant  increase  in  the 


probability  or  consequences  of  any 
accident  previously  evaluated.  Since  no 
hardware  modifications  are  associated 
with  this  change  and  since  safety  valve 
position  indication  is  only  a  monitoring 
system,  the  operabiUty  of  the  monitoring 
system  does  not  affect  or  prevent  the 
function  of  the  safety  valves.  Therefore, 
the  probability  of  any  accident  is 
unaltered.  As  no  automatic  action  is 
associated  with  safety  valve  position 
indication  instrumentation  and  system 
and  operator  actions  are  not  altered  by 
knowledge  of  safety  valve  position,  the 
consequences  of  any  accident  will  not 
increase. 

2.  The  proposed  change  does  not 
create  the  possibiUty  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated  since  the 
function  of  the  safety  valves  is 
unchanged.  The  state  of  operability  of 
safety  valve  position  indication 
instrumentation  does  not  affect  any 
system  and  as  such  will  not  alter  any 
safety  system  function  used  to  mitigate 
any  accident  Further,  the  operator  is  not 
dependent  upon  this  indication  for  event 
mitigation  actions. 

3.  Safety  system  and  operator 
response  to  a  stuck  open  safety  valve  is 
not  affected  or  dependent  on  the 
operability  of  safety  valve  position 
indication.  The  Technical  Specification 
basis  for  safety  valve  position  indication 
instrumentation  currentiy  reflects  that 
operator  response  does  not  rely  upon 
safety  valve  position  indication.  In 
addition,  safety  valve  actuation 
setpoints  are  not  changed.  Therefore, 
there  is  no  reduction  in  margin  of  safety. 

The  staff  has  reviewed  the  licensee's 
no  significant  hazards  consideration 
determination  and  agrees  with  the 
licensee's  analysis.  'Therefore,  the  staff 
proposes  to  determine  that  the 
application  for  amendment  involves  no 
significant  hazards  considerations. 

The  staff  also  concludes  that  the 
licensee's  no  significant  hazards 
determination  given  above  would  also 
apply  to  the  administrative  changes 
which  were  identified. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.  The  Commission  will  not 
normally  make  a  final  determination 
unless  it  receives  a  request  for  a 
hearing. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  and  Procedures 
Branch.  Division  of  Rules  and  Records. 
Office  of  Administration  and  Resources 
Management  U.S.  Nuclear  Regulatory 
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Commission.  Washington,  DC  20SS5. 
and  should  cite  the  publication  date  sod 
page  number  of  the  Fadaaal  Regieter 
notice.  Written  comments  may  abo  be 
delivered  to  Room  4000.  Maryland 
National  Bank  Building.  7735  Old 
Georgetown  Road,  Betbesda,  Maryland, 
from  &-15  a.m.  to  5:00  pja.  Copies  of 
written  comments  received  auiy  be 
examined  at  the  NRC  Public  Document 
Room,  1717  H  Street  NW..  Washington. 
DC  The  filing  of  requests  for  hearing 
and  petitions  for  leave  to  intervene  is 
discussed  below. 

By  June  27, 1988,  the  licensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  Who 
wishes  to  participate  as  a  party  in  die 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Requests  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  fiied  fai  accordance 
with  the  Commission's  "Whiles  of 
Practice  for  Domestic  Licensing 
Proceedings"  in  lOCPR  Part  2.  ff  a 
request  for  a  hearing  or  petition  for 
leave  to  interveae  is  filed  by  the  above 
date,  die  Cofnraission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  CoamuBsion  or  by  the  Chairman 
of  the  Atomic  Safety  and  Ucenaiiig 
Board  Panel.  wiB  rule  on  the  requst  and/ 
or  petition  and  die  Secretary  or  die 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors;  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding:  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  is 
the  proceeding:  and  (3]  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest  The  petition  ^ould 
also  identify  the  specific  aspect^s)  of  the 
subject  matter  of  the  prooeediBg  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  t«  the. 
first  prehearing  conference  sohaduled  in 
the  proceeding,  but  such  an  amended 


petition  must  satisfy  die  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
schedeled  in  the  proceeding,  a  petitiuiief 
shall  file  a  sapplenent  to  die  peUtlon  to 
intervene  whldi  most  indvde  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  oiattar.  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shaQ 
be  limited  to  matters  within  the  scope  of 
the  amendment  onder  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  Ike  opportonity  to 
participate  fuDy  in  the  conduct  of  tiba 
hearing,  including  the  opportimity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  wlD  make  a  fiaal 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
si^ficant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  eSsctiva,  notwithstandii^ 
the  request  for  a  bearing.  Any  hearing 
held  would  take  place  after  iesuance  of 
the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  caasideratian.  any 
hearing  held  nvonld  take  place  before 
the  isBiinnce  of  any  amendment. 

Normally,  the  ComnisaiQn  wiU  not 
issue  the  amendment  until  the 
expiration  of  the  30^ay  notice  period. 
However,  should  rirrrnmstanrna  change 
dining  the  notice  period  such  that  bikre 
to  act  in  a  timely  way  would  result,  for 
example,  in  derating  or  daitdowa  of  the 
facilily.  the  Commission  may  issue  the 
license  amendment  before  the 
expiration  of  the  30-day  notioe  period. 
provided  that  its  final  iliiHimiiialiiMi  is 
that  the  amandmeat  involvee  no 
significant  hazards  consideration.  The 
final  detarmination  will  nmridpr  all 
public  and  Sute  oomawata  received. 
ShouU  the  Cowmiasion  take  tUs  action. 
it  will  publish  a  notice  of  i 
provide  for  opportunity  fcr  a  J 
after  isiuanoe.  The  rominissiim  expects 
that  die  need  to  take  U^s  aodon  wMl 
occur  very  infrequent^. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  mast  be  filed  witii 


the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Comwlssion. 
Washington.  IK  asSS.  Attention: 
Docketing  and  Service  Brancii.  or  may 
be  delivered  to  the  Owiiaiaaion'a  Public 
Document  Room,  1717  H  Staeet  NW., 
Washington.  DC  by  Um  above  date. 
Where  petitions  are  fU«l  daring  the  last 
ten  [lOi  daya  of  the  notice  period,  it  is 
requested  that  the  petftioner  pnanptiy  so 
inform  the  Commission  by  a  toB-Aee 
telephone  call  to  Weatem  Lhik>n  at  (800) 
325-6000  (in  Misaoari  (800)  342-0700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Numtwr 
3737  and  the  following  message 
addressed  to  John  F.  Stolz:  petitioner's 
name  and  telephone  number;  date 
petition  was  mailed;  plant  name;  and 
publication  data  and  page  number  of 
this  Federal  Registar  notice.  A  copy  of 
the  petition  should  also  be  sent  to  the 
Office  of  dw  General  Counsel  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  205S5.  and  to  Rmest  L 
Blake.  Jr..  Esquire.  Shaw,  Pittraan.  Potts 
ft  Trowhriga.  2000  N  Straet  NW.. 
Washington.  DC  20067.  attorney  for  die 
licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  detetminstion  by  the 
Commission,  the  presiding  officer  ar  the 
Atomic  Safety  and  Licensing  Board 
designated  to  rule  on  the  petition  and/or 
request,  that  the  petitioner  has  made  e 
substantial  showing  of  good  cause  for 
the  granting  of  a  late  petition  and/or  ' 
request  That  determination  will  be 
based  upon  a  balancing  of  the  factors 
specified  in  10  CFR  2.714(a)(l)(iHv)  and 
2.714(d). 

For  fiuiher  details  with  respect  to  this 
action,  see  the  sj)plication  for 
amendment  dated  April  29. 1088,  as 
revised  May  11. 1968  which  is  available 
for  public  inspection  at  the 
Commission's  Public  Docamant  Room. 
1717  H  Street  NW..  Washington.  DC 
20555.  and  at  the  Local  Riblic  Document 
Room.  Ocean  County  Library.  101 
Washington  Street.  Toms  River  New 
Jersey  08753. 

Dated  at  Betbesda.  Mwyland  tUs  Ulh  day 
of  May  1968. 

For  tlie  Nuclear  Ragulatoiy  Commission, 
loan  r  •  Slols. 

Director,  Profect  Directorate  1-4,  DMaitm  of 

ReticterHVfecti  t/tt,  Offtce  ofttudeor 

ReadarJhguiatkm. 

(FR  Doa  88-11847  Filed  fr-26-88;  9M  am) 


AppHcatlons;  Notlflcatione  to 
Licensees;  Minnesota  Mining  and 
Manufacturing  Ca 

agency:  U.S.  Nuclear  Regulatory 
Commission. 

ACTION:  Notification  to  licensees 
generally  licensed  pursuant  to  10  CFR 
31.5  to  use  Po-210  static  eliminators 
manufactured  and  distributed  by 
Minnesota  Mining  and  Manufacturing 
Company  (3M). 


On  February  18, 1988,  an  Order  was 
issued  to  general  licensees  who 
possessed  3M  static  eliminator  devices 
based  upon  numerous  failures  of  the 
devices  in  the  course  of  ordinary  use  (53 
FR  5661).  The  Order  required  general 
licensees  in  possession  of  such  devices 
to  immediately  suspend  use  and  return 
diem  to  3M  by  May  la  196a  The  Order 
further  provided  that  the  Director,  Office 
of  Nuclear  Material  Safety  and 
Safeguards,  may  in  writing  relax  or 
rescind  the  restrictions  imposed  by  the 
Order  for  good  cause  shown. 

Between  February  la  1988  and  May 
la  196a  die  majority  of  die  3M  Po-210 
devices  used  under  general  license  have 
been  returned  to  3M  for  testing  and 
evaluations.  Detectable  leakage  has 
been  found  in  about  four  percent  of  the 
returned  devices  with  only  half  of  the 
four  percent  being  greater  than  die 
reportable  limit  of  aoos  microcuries. 

Based  on  information  obtained  since 
die  February  la  1988  Order,  1  have 
determined  diat  while  die  3M  devices  do 
not  meet  the  requirements  of  10  CFR 
32.51(a)  for  distribution  to  general 
licensees,  the  potential  he^th  and 
safety  hazards  for  tluise  uses  of  the 
device  not  involved  with  food, 
beverages,  pharmaceuticals,  or 
cosmetics  are  not  as  extensive  as 
initially  considered  possible.  The 
smaller  than  anticipated  number  of 
failed  devices,  the  small  leakage  rate 
associated  with  those  failures,  and  the 
nature  and  location  of  the 
contamination  when  found  indicates 
less  hazard  than  originally  believed  to 
be  credible.  Also,  replacement  devices 
are  in  short  supply  and.  consequendy,  in 
many  instances,  3M  devices  cannot  be 
replaced  immediately  with  alternative 
devices  thus  causing  severe  hardship  to 
the  users.  The  latter  concern  has  been 
reflected  in  a  nunjber  of  requests  to  the 
NRC  and  the  Agreement  States  for 
continued  use  of  the  3M  devices  on  a 
temporary  basis. 

Based  on  the  reasons  discussed,  I 
have  determined  that  good  cause  exists 
for  relaxing  of  the  Order.  Accordingly.  I 
conclude  that  relaxation  of  section  m  A 
and  B  of  the  February  18, 1988  Order  to 
general  licensees  for  those  devices  not 


used  in  the  production  of  or  packaging 
of  food,  beverages,  pharmaceuticals,  or 
cosmetics  is  appropriate  as  follows: 

Section  ID  A  of  the  Order  is  relaxed  as 
followr  General  licenseei  who  cuirently 
possess  Po-ao  devices  manufactured  by  3M 
may  continue  to  use  these  devices  for  90  days 
from  the  date  of  this  letter  or  the  end  of  the 
licensee's  lease  date  with  3M  whichever  is 
longer,  provided  tlie  general  licensee  initially 
and  every  30  days  thereafter,  has  a  survey 
performed  of  tlie  area  of  use  and  a  leak  test 
of  each  device  and  the  results  do  not  indicate 
leakage  of  radioactive  material  in  excess  of 
0.005  microcuries.  Any  devices  failing  the 
leak  test  shall  be  retum'ed  to  3M  in 
accordance  with  instructions  provided  by  3M. 

Section  HI  B.  of  the  Order  is  relaxed  as 
follows:  General  licensses  who  currently 
possess  Po-210  devices  manufactured  by  3M 
shall  return  the  device  within  90  days  of  date 
of  this  letter  or  the  end  of  the  licensee's  lease 
date  with  3M  whichever  is  longer. 

Nothing  hi  this  letter  abrogates 
contractual  arrangements  between  the 
general  licensee  end  3M  concerning 
return  dates  under  the  lease.  All  other 
portions  of  die  February  18, 1988  Order 
shall  remain  in  effect 

Dated  at  Rockville,  Maryland  this  18th  day 
of  May.  1988. 

For  the  Nndear  Regulatory  Commission. 
Hu^  L  Thompson,  Jr., 

Director,  Office  of  fifucJear  Material  Safety 

and  Safeguards. 

[FR  Doc.  88-11842  Filed  5-25-68;  8:45  a.m.1 
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[Docket  Nos.  50-445-OL2.  50-446-OL^ 
ASLBP  Na  7»-430-06-OL  and  Docket  Na 
S0-445-CPA;  ASLBP  Na  86-52S-02-CPA] 

Texas  UdMee  Electric  Co.  et  ai.; 
Comanche  Peaic  Steam  Electric 
Station,  Units  1  and  2;  Prehearing 
Conference 

May  20,  ig8& 

Before  Administrative  Judges;  Peter  B. 
Bloch.  Chair  Dr.  Walter  H.  Jordan;  Dr. 
Kenneth  A  MoCoUora 

The  public  prehearing  conference 
previously  scheduled  for  May  11, 198a 
has  been  rescheduled  to  June  1, 198a 
We  will  conduct  oral  aigument 
concerning  consolidation  of  the  two 
captioned  cases  and  will  clarify,  to  the 
extent  that  is  currenUy  feasible,  the 
order  in  whidi  specific  issues  may  be 
litigated. 

The  conference  is  scheduled  for  9  am 
to  1  pm  hi  the  Gallery  Ballroom  of  die 
Sheraton  Dallas  Hotel  and  Towers,  400 
Nordi  Olive  Street  Dallas,  TX  75201. 


For  the  Atomic  Safety  and  Licensing  Board. 
Petw  B.  Bkich, 
Chair,  Administrative  fudge. 
[FR  Doc.  88-11900  Filed  5-25-88;  8:45  am] 
BHJJNO  coot  7SSS-t1-« 


[Docket  Na  50-346) 

Toledo  Edieon  Co^  The  Cleveland 
Electric  Illuminating  Co.;  Consideration 
of  Issuance  of  Amendment  to  Facility 
Operating  Ucenae  and  Opportunity  for 
Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF-3. 
issued  to  Toledo  Edison  Company  and 
The  Cleveland  Electric  Illuminating 
Company  (the  licensee),  for  operation  of 
the  Davis-Besse  Nuclear  Power  Station, 
Unit  No.  1  located  in  Ottawa  County, 
Ohio. 

The  proposed  amendment  would 
revise  the  provisions  in  the  Davis-Besse 
Nuclear  Power  Station.  Unit  No.  1, 
Technical  Specifications  (TSs)  relating 
to  Refueling  Operations  Limiting 
Conditions  for  Operation  (LCO)  and 
Surveillance  Requirements  (SR),  the 
associated  Refueling  Operations  Basis, 
and  facility  Design  Features. 

The  proposed  amendment, 
specifically,  would  add  new  LCO  3.9.13 
and  SR  4.9.13  relating  to  spent  fuel  pool 
fuel  assembly  storage,  would  revise  TS 
Section  5.3.1  to  reflect  a  change  in  the 
allowable  fuel  enrichment  in  reload 
cores  to  3.8  weight  percent,  and  would 
revise  Section  5.6  to  include  additional 
design  specification  related  to  fuel 
storage  rack  neutron  multiplication.  In 
addition,  Basis  Section  3/4.9.13  relating 
to  Spent  Fuel  Pool  Fuel  Assembly 
Storage  would  be  added. 

Prior  to  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  reqi(ired  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

By  June  27, 198a  the  licensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and 
petitions  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  If  a  request  f6r  a  hearing  or 
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petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition;  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order.  j 

As  required  by  10  CFR  2.714.  a  ' 

petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding:  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s]  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene,  which  must  include  a  Ust  of 
the  contentions  that  are  sought  to  be 
Utigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  cuid  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 


Washington.  DC  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  1717  H  Sti-eet  NW.. 
Washington,  DC  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  promptly  so 
inform  the  Commission  by  a  toll-free 
telephone  call  to  Westerti  Union  at  1- 
800-325-6000  (in  Missouri  1-800-342- 
6700).  The  Western  Union  operator 
should  be  given  Datagram  Identification 
Number  3737  and  the  following  message 
addressed  to  Kenneth  E.  Perkins: 
petitioner's  name  and  telephone 
number  date  petition  was  mailed;  plant 
name;  and  pubUcation  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555. 
and  to  Gerald  Chamoff,  Esq.,  Shaw, 
Pitman,  Potts  and  Trowibridge,  2300  N 
Street  NW.,  Washington,  DC  20037. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(i)-{v)  and  2.714(d). 

If  a  request  for  hearing  is  received,  the 
Commission's  staff  may  issue  the 
amendment  after  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it 
pubUshes  a  further  notice  for  pubUc 
comment  of  its  intent  to  make  a  no 
significant  hazards  consideration  finding 
in  accordance  with  10  CFR  50.91  and 
50.92. 

For  further  details  with  respect  to  this 
action,  see  the  appUcation  for 
amendment  dated  April  11. 1988,  which 
is  available  for  public  inspection  at  the 
Commission's  Public  Docimient  Room, 
1717  H  Sti-eet  NW.,  Washington,  DC 
20555,  and  at  the  Local  Public  Document 
Room,  University  of  Toledo  Library, 
Dociunents  Department  2801  Bancroft 
Avenue,  Toledo,  Ohio  43606. 

Dated  at  Rockville,  Maryland,  this  13th  day 
of  May,  1988. 

For  the  Nuclear  Regulatory  Commission. 

Albert  W.  De  Agazio, 

Acting  Director,  Project  Directorate  III-3, 
Division  of  Reactor  Project*— III,  IV,  V  and 
Special  Projects. 
[FR  Doc  88-11848  Filed  5-25-88;  8:45  am] 

MUJNQ  CODE  7M0-01-M 


[Docket  No*.  50-33S  and  50-339] 

Virginia  Electric  and  Power  Co.; 
ConeMeratfon  of  leauance  of 
Amendments  to  FadHty  Operating 
Licenses  and  Opportunity  for  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  License  Nos.  NPF-4 
and  NPF-7,  issued  to  Virginia  Electric 
and  Power  Company  (the  licensee),  for 
operation  of  the  North  Anna  Power 
Station.  Units  No.  1  and  2  (NA-lft2) 
located  in  Louisa  County,  Virginia. 

The  proposed  amendments,  dated 
March  18, 1988,  would  modify  the 
surveillance  requirements  of  Technical 
Specification  (TS)  3/4.7.13.1. 
"Groundwater  Level-Service  Water 
Reservoir."  TS  3/4.7.13  currently 
requires  the  monitoring  at  6-month 
intervals  of  nine  pneumatic  piezometers 
located  around  the  Service  Water 
Reservoir  (SWR).  Should  the 
groundwater  level  measured  at  any 
piezometer  exceed  the  allowable 
groundwater  elevation  given  in  the  NA- 
lft2  TS  Table  3.7.6,  an  engineering 
evaluation  must  be  performed  and  a 
special  report  must  be  submitted  to  the 
Nuclear  Regtdatory  Commission 
containing  the  results  of  the  evaluation. 

The  proposed  change  to  the  NA-1&2 
TS  4.7.13.1  would  provide  flexibility  in 
the  surveillance  requirements.  The  NA- 
1&2  TS  presentiy  require  that  all  of  the 
existing  piezometers  at  the  service 
water  reservoir  be  read  every  6  months. 
However,  the  Ucensee  states  that  it  is 
not  necessary  to  read  all  nine  of  the 
piezometers  in  order  to  detect  a  high 
rate  of  seepage  from  the  reservoir.  The 
licensee  has  proposed  that  three 
piezometer  readings  would  provide  the 
necessary  data  in  order  to  detect  a  high 
rate  of  seepage. 

An  engineering  evaluation  has  been 
performed  by  the  licensee  showing  that 
reUable  readings  from  at  least  one 
piezometer  in  each  of  the  three  areas  of 
the  dike  (pump  house,  valve  house  and 
southeast  side  of  the  reservoir)  is 
sufficient  for  detecting  leakage  bom  the 
reservoir.  There  are  also  other 
mechanisms  available  for  identifying 
abnormally  high  groundwater  levels  that 
might  signify  increased  fteepage  from  the 
reservoir,  llese  mechanisms  are:  (1) 
The  horizontal  drains  which  are 
monitored  every  6  months  in  accordance 
with  4.7.13.1,  (2)  test  wells  located  near 
the  service  water  pump  house,  and  (3) 
four  weirs  located  at  the  toe  of  the 
reservoir  dike.  Items  2  and  3  are  not 
currently  being  monitored,  but  the 
licensee  states  that  they  could  be  used 


to  provide  additional  information  if 
abnormal  piezometer  data  were  to  be 
obtained  at  some  future  time. 

Prior  to  issuance  of  the  proposed 
license  amendments,  the  Commission 
will  have  made  findings  required  by  die 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

By  June  27, 1968,  the  licensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendments  to  the 
subject  facihty  operating  licenses  and 
rany  person  whose  interest  may  be 
affected  by  this  proceeding  and  ^lo 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and 
petitions  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
.  Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition:  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

'As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
tl^e  petitioner  in  th^roceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
■  why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
pfnperty,  financial,  or  other  interest  in 
tl^  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
^hall  file  a  supplement  to  the  petition  to 


intervene,  which  must  include  a  list  of 
the  contentions  that  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  spedfidfy.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendments  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunify  to 
participate  fully  in  the  conduct  of  the 
hearing,  induding  the  opportunify  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  deUvered  to  the  Commission's  Public 
Document  Room,  1717  H  Sti^et,  NW., 
Washington,  DC,  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  promptly  so 
inform  the  Commission  by  a  toll-free 
telephone  call  to  Western  Union  at  1- 
(800)  325-6000  (in  Missouri  l-(800)  342- 
6700).  The  Western  Union  operator 
should  be  given  Datagram  Identification 
Number  3737  and  the  following  message 
addressed  to  Herbert  N.  Berkow: 
petitioner's  name  and  telephone 
number;  date  petition  was  mailed;  plant 
name;  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nudear  Regulatory 
Commission,  Washington,  DC  20555, 
and  to  Michael  W.  Maupin,  Esq.,  Hunton 
and  Williams,  P.O.  Box  1535.  Richmond, 
Virginia  23212. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safefy  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(i)-(v)  and  2.714(d). 

If  a  request  for  a  hearing  is  received, 
the  Commission's  staff  may  issue  the 
amendment  after  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it 
publishes  a  further  notice  for  public 
comment  of  its  proposed  finding  of  no 


significant  hazards  considerations  in 
accordance  with  10  CFR  50.91  and  50.92. 
For  further  details  «vith  respect  to  this 
action,  see  the  application  for 
amendments  dated  March  18, 1988, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  1717  H  Street,  NW.,  Washington, 
DC  20555,  and  at  the  Alderman  Library, 
Manuscripts  Department,  University  of 
Virginia,  Charlottesville.  Viiginia  22901. 

Dated  at  Rockville.  Maryland,  this  12th  day 
of  May  1988. 

For  the  Nuclear  Regulatory  Commission. 
Biuce  A.  Wilaoo. 

Acting  Director,  Project  Directorate  11-2, 
Division  of  Reactor  Projects  l/II,  Office  of 
Nuclear  Reactor  Regulation. 
[FR  Doc.  88-11849  Filed  5-25-88:  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-25717;  Pile  No.  SR-AMEX- 
8»-13] 

Self-Regulatory  Organizations;  FNing 
and  Accelerated  Approval  of  Proposed 
Rule  Change  by  tt>e  American  Stock 
Exchange,  Inc.,  Relating  to  the 
Extension  of  the  Near-Term  Options 
Expiration  Pilot  Program 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934. 15 
U.S.C.  78s(b)(l),  notice  is  hereby  given 
that  on  May  11, 1988  the  American  Stock 
Exchange,  Inc.  filed  with  the  Securities 
and  Exdiange  Commission  the  proposed 
rule  change  as  described  in  Items  I,  II 
and  in  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Conunidsion  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Tenns  of  Substance  of 
the  Proposed  Rule  Change 

The  American  Stock  Exchange,  Inc. 
("Amex"  or  "Exchange")  proposes  to 
extend  the  stock  options  pilot  program, 
which  provides  for  four  expiration 
months,  including  two  near-term 
months,  to  December  31, 1988.  The 
Exchange  also  requests  permanent 
approval  of  the  pilot  program  prior  to  its 
expiration  in  December. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Conunission.  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of. 
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and  basis  for,  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such  i 

statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  Exchange  proposes  to  continue 
the  stock  options  pilot  program  until 
December  31, 1968,  and  requests  | 

permanent  approval  of  the  program     | 
prior  to  that  date. 

In  June  1985,  in  conjimction  with  the 
other  options  exchanges,  the  Amex 
implemented  a  stock  option  pilot 
program  for  certain  January  cycle  stock 
options.'  Under  the  terms  of  the  pilot, 
the  traditional  January  trading  cycle 
was  altered  to  ensure  that:  (i)  One- 
month  and  two-month  options  were 
made  available  for  trading  at  all  times 
and  (ii)  four  expiration  months  were 
outstanding  at  all  times.  Since  that  time, 
the  pilot  program  has  been  extended 
and  expanded  to  all  equity  options  on 
all  three  expiration  cycles.' 

The  purpose  of  the  pilot  program  is  to 
determine  whether  a  near-term 
expiration  cycle,  featuring  four 
expiration  months,  would  improve 
investors'  interest  in  such  stock  options. 
After  monitoring  the  program  since  its 
inception  and  receiving  highly  favorable 
comments  from  both  on-floor  and  off- 
floor  market  participants,  the  Exchange 
has  found  the  pilot  has  improved 
investors'  interest  in  trading  such 
options. 

The  Exchange,  therefore,  proposes  to 
continue  the  pilot  program  until 
December  31, 1988,  and  requests  that  the 
program  be  permanently  approved  prior 
to  that  date. 

The  Amex  believes  the  proposed  rule 
change  is  consistenTwith  the 
requirements  of  the  Securities  Exchange 


'  See  Securitie*  Exchange  Act  Release  No.  22099, 
dated  May  31, 1985.  approving  SR-Amex-85-lB  to 
allow  for  implementation  of  the  pilot  program  using 
monthly  instead  of  quarterly  expiration  cycles. 

*  See  Securities  Exchange  Act  Release  No.  23461. 
dated  July  23, 1986,  approving  SR-Amex-86-21  to 
expand  the  pilot  program  to  include  all  January 
cycle  stock  options  and  extend  the  program  for  six 
additional  months;  Securities  Exchange  Act  Release 
No.  24193.  dated  March  9. 1987,  approving  SR- 
Amex-87-3  to  extend  the  pilot  program  for  four 
additional  months;  and  Securities  Exchange  Act 
Release  No.  24452.  dated  May  14, 1987.  approving 
SR-Amex-87-7  to  expand  the  pilot  program  to 
include  February  and  March  cycle  stock  options 
and  extend  the  program  for  one  additional  year. 


Act  of  1934  ("1934  Act")  and  the  rules 
and  regulations  thereunder  applicable  to 
the  Exchange  by  continuing  a  pilot 
program  tailored  to  meet  investors' 
preferences  for  stock  options  with  near- 
term  expiration  cycles. 

B.  Self-Regulatory  Organization'^ 
Statement  on  Burden  on  Competition 

The  AMEX  believes  that  the  proposed 
rule  change  will  not  impose  a  burden  on 
competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  Options  Committee,  a  committee 
of  the  AMEX  Board  of  Governors 
comprised  of  members  and 
representatives  of  member  Hrms,  has 
endorsed  the  proposed  rule  change. 

No  written  comments  were  either 
solicited  or  received. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
CommiMion  Action 

The  Amex  has  requested  that  the 
proposed  rule  change  be  given 
accelerated  effectiveness  pursuant  to 
Section  19(b)(2)  of  the  Act,  so  that  the 
pilot  program  can  continue  without 
interruption. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  securities  exchange,  and 
in  particular,  the  requirements  of 
Section  6  and  the  rules  and  regulations 
thereunder.  The  Commission  believes 
that  the  proposed  rule  change  will 
benefit  public  customers  by  continuing  a 
pilot  program  tailored  to  meet  investors' 
preferences  for  stock  options  with  near- 
term  expiration  cycles. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  so 
that  the  pilot  program  can  continue 
without  interruption.  In  addition,  the 
Commission  previously  has  solicited 
comment  on  this  and  other  near-term 
expiration  pilot  programs  submitted  by 
other  options  exchanges  and  has  not 
received  any  negative  comments  on  the 
operation  of  these  pilot  programs. 
Moreover,  the  current  pilot  program, 
which  has  been  in  effect  for  a  year,  has 
operated  effectively  and  generally  has 
been  well  received.  Finally,  the 
Commission's  approval  is  Hmited  until 
December  31, 1988  or  until  the 
Commission  acts  on  the  Amex's  request 
for  approval  of  the  pilot  program. 


IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
argimients  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C,  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  PubUc  Reference  Section, 
450  Fifth  Street,  NW.,  Washington,  DC. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  June  16, 1988. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,'  that  the 
proposed  rule  change  is  approved  until 
December  31, 1988. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Dated:  May  19, 1988.  ^ 
Jonathan  G.  Katz, 
Secretary. 

[FR  Doc.  88-11853  Filed  5-25-88:  8:45  am) 
MLUIM  CODE  MIO-OI-M 

[Relem  No.  34-25718;  FHe  No*.  SR-MCC- 
87-6  end  SR-MSTC-87-7] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Changes  by 
the  Midwest  Clearing  Corporation  and 
the  Midwest  Securities  Trust  Co. 

On  December  28, 1987,  the  Midwest  • 
Clearing  Corporation  ("MCC")  and 
Midwest  Securities  Trust  Company 
("MSTC")  (collectively  "Midwest")  filed 
proposed  rule  changes  (File  Nos.  SR- 
MCC-^7-6,  SR-MSTC-87-7),  described 
below,  pursuant  to  section  19(b)(1)  of 
the  Securities  Exchange  Act  of  1934 
("Act") '  to  provide  a  computer-to- 
computer  interface  for  the  transmission 
of  data  between  Midwest  and  its 
participants.  On  March  1, 1988,  the 
Commission  published  notice  of  the 


prqposed  rule  changes  in  the  Fedetal 
Re^eter.*  No  comments  were  received. 
This  order  approves  the  proposal^  for 
the  reasons  stated  below. 

LDesoiplion 

a.  fiirpose 

Midwest  proposes  to  develop  and 
implement  a  new  computer-to-computer 
communications  link,  termed  the  File 
Transmission  Service  ("FTS"),  between 
Midwest's  computer  system  and  its 
participants'  computer  systems. 
Midwest  developed  this  system  in 
response  to  its  participants'  request  for 
the  capability  to  subinlt  large  batches  of 
data  to  Midwest  via  a  direct  computer- 
to-computer  link.*  FTS  is  a  new  method 
of  transmitting  and  receiving  data,  and 
generally  will  not  change  Midwest's 
operations  or  its  participants' 
operations. 

b.  ne  FTS  System's  Components 

Although  Midwest  believes  FTS  will 
become  its  primary  method  of  data 
transmission,  Midwest  will  continue  to 
have  several  methods  of  data 
trajvsmission.*  Under  this  proposal, 
participants  may  gain  access  to  FTS  via 
a  dedicated  telephone  line  linking  the 
two  computers  or  via  a  dial-up 
connection.  Participants  vrill  not  need  to 
procure  new  computers  to  use  FTS; 
Midwest  recognizes  that  its  participants 
use  several  different  types  of  computers 
and  designed  FTS  to  communicate  with 
a  variety  of  computers.*  Participants, 
however,  will  need  to  obtain  new  data 
transmission  telephone  lines  and 
modems  to  access  FTS.* 
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*lSU.S.C.78s(b)(1982). 

*  17  CRR.  20O.3O-3(a)(12)  (1986). 

■15U.S.C.  |78s(b)(l). 


'See  SecuriUM  Exchange  Act  Release  Nos.  25390 
(Febnuuy  23. 1988),  52  HI  8213:  25389  (February  23, 
19e8).S2FR«214. 

'Midwett'i  participants  believed  tbat  developing 
a  new  computei^ttHXnnputer  interface  would  allow 
data  to  he  transmitted  more  efficiently  and  would 
reduce  iiie  potential  for  data  loss.  Telephone 
converaation  tMtwean  John  Ruckrich.  Senior  Vice 
PreaidmL  Midwaat  and  Cynthia  Pioraf,  SUff 
Attorney.  Commission.  March  24, 1966. 

*The  four  data  transmission  systems  are  aa 
foUowK  FTS.  tape  transmission  via  Midwest's 
Mohawk  tape  transmission  device  (the  Mohawk 
receives  nnail  quantitias  of  infotmation  via 
telephone  transmisskm  and  prepares  a  tape  which 
is  then  mounted  on  Midwest's  oomputar  to  input  the 
data),  key  entry  into  a  Midwest  terminal  and 
submission  of  paper  trade  information  which 
Midwest  keys  into  its  computers. 

*As  discussed  in  the  proposed  rule  change, 
participants  can  communicate  with  FTS  via  either  Of 
two  types  of  software:  IBM's  File  Transfer  Product 
(FTP)  or  IBM's  Ramole  |ob  Entry  (R)B).  Some  users 
will  need  io  poidiase  new  software  to  ooBmunicata 
with  FTS.  but  other*  already  own  dia  appropriate 
•oftware  for  tise  in  other  applicaflonf  "Teliephone 
cooversatloa  Itetwaen  John  Ruckitefa.  Senior  Vice 
President  Mfaiwast  and  Cynthia  Psoras.  Staff 
Attorney.  Commission.  March  21 1988. 

*Under  the  proposal,  participants  may  chose  to 
procure  telephone  lines  and  modems  themselves  or 
request  Midwest  to  procure  theoL  Midwest 


To  input  data  using  FTS.  participants 
will  submit  data  to  one  of  Midwest's 
two  desination  points,  located  in 
Chicago  and  New  Yoric  Data  submitied 
to  the  Chicago  destination  point  will  be 
submitted  directiy  to  Midwest's 
computers,  and  data  submitted  to  New 
York  will  be  bundled  and  transmitted  to 
Midwest's  computers.  (The  New  York 
destination  point  was  established  to 
allow  participants  in  East  Coast 
locations  to  transmit  data  more 
economically  by  transmitting  their  data 
to  New  York  rather  than  by  leasing 
telephone  transmission  lines  from  their 
locations  to  Chicago.)  Participants  also 
will  receive  reports  from  Midwest 
through  FTS.  Data  submitted  by 
participants  and  reports  transmitted  by 
Midwest  to  participants  will  retain  the 
same  format  and  contain  the  same  dafa 
elements  as  current  transmissions,  with 
the  exception  of  minor  changes  such  as 
the  addition  of  headers,  trailers,  and 
changes  to  data  fields  to  adapt  to 
software  requirements. 

Midwest  will  continue  to  process  data 
via  batch  processing  and  use  the  same 
timeframes  as  it  does  now.  Midwest 
stated  that  implementing  FTS  will  result 
in  automating  processes  that  currentiy 
are  performed  manually.*  Midwest  has 
informed  the  Division's  staff  that  FTS 
will  not  have  any  adverse  effects  on  its 
computer  system's  capacity.'  Indeed, 
Midwest  beheves  it  has  significant 
excess  capacity,  because  it  doubled  its 
system's  capacity  in  February  1988.* 

c.  Security 

Midwest  stated  in  its  filing  that  it  has 
taken  steps  to  ensure  the  FTS  system's 
security.  Midwest  has  established  a 
password  system  and  procedures  to 
ensure  that  each  participant  can  submit 
only  instructions  affecting  its  accounts 
and  can  not  submit  instructions  to  affect 
any  other  participant's 
accounts.  ^°  Midwest  believes  that  FTS 


informed  the  Division's  staff  that  it  prefers  to 
procure  these  materials  to  allow  it  to  have  control 
over  the  integrity  of  the  network.  Telephone 
conversation  between  John  Ruckrich.  Senior  Vice 
President.  Midwest  and  Cynthia  Psoras.  Staff 
Attorney,  Commission.  March  24. 1968. 

*  Telephone  conversation  beteen  John  Ruckridi. 
Senior  Vice  President.  Midwest  and  Cynthia  Psoras, 
Staff  Attorney,  Commission,  Mardi  24, 1988. 

*  Telephone  converstation  between  |ohn 
Ruckrich.  Senior  Vice  President  Midwest  and 
Cynthia  Psoras,  Staff  Attorney.  Commission.  March 
24.1988. 

*  Telephone  converstaion  tMtween  John  Ruckrich, 
Senior  Vice  President  Midwest  and  Cynthia  Psoras, 
Staff  Attorney,  Commission.  March  24. 1968. 

*<'  Midwest  sUteJ  in  its  filing  that  new  passwords 
must  be  obtained  when  a  pratidpant's  employee 
with  access  to  the  password  leaves  the  partidpant's 
employment 


%vill  improve  the  computer  system's 
security  because  participants'  data  will 
be  transmitted  directly  itito  the 
computer;  today  data  is  submitted  on 
tapes  that  can  be  lost  or  damaged  before 
they  are  inputted  into  Midwest's 
computer.  Midwest  has  established 
standards  for  the  transmission  lines  and 
the  modems  used  by  FTS  to  ensure 
control  over  the  system's 
integrity.**  Midwest  also  has  developed 
procedures  for  providing  service  in  the 
event  of  transmission  difficulties  with 
the  dedicated  transmission  line.  FTS 
will  not  change  Midwest's  existing 
computer  badc-up  procedures  and  data 
storage  methods.  Midwest  will  continue 
to  duplicate  its  computer  programs  and 
daily  system  data  and  store  Uiem  at  an 
off-site  location. 

Midwest  has  developed  a  security 
system  to  prevent  unauthorized  access. 
Midwest  has  leased  a  dedicated  data 
grade  telephone  line  and  node  on  behalf 
of  each  participant.  Hiose  lines  provide 
a  separate  physical  location  for  the 
receipt  of  each  participant's  data;  which 
prevents  transmission  through  any  other 
lines. "Midwest  also  has  created 
programs  that  prevent  participants  from 
entering  unauthorized  portions  of 
Midwest's  computer  system.  The  FTS 
program  only  allows  data  to  be 
transmitted  between  the  two  computers. 
Midwest  states  in  its  filing  that  the 
system  is  designed  to  prevent,  among 
other  things,  any  attempt  to  manipulate 
data  in  any  other  Midwest  computer 
system  or  to  harm  Midwest's  computer 
or  data. 

Midwest's  dail-up  system  features  the 
same  security  system  as  the  dedicated 
line  system  except  that  the  computer 
determines  that  a  request  to  transmit  or 
receive  data  is  preceded  by  the 
appropriate  password. 

n.  Midwest's  Rationale 

Midwest  states  in  its  filing  that  the 
purpose  of  the  FTS  proposal  is  to 
provide  Midwest  and  its  participants 
with  an  imporved  data  transmission  and 
communications  network  that  will  allow 
partcipants  to  submit  and  receive 
clearing  and  depository  data  in  a  more 
efficient  and  timely  maner.  Midwest 
believes  the  proposal  fosters  the  Act's 


* '  To  ensure  that  these  standards  are  met 
Midwest  has  informed  participants  that  it  wishes  to 
procure  the  transmission  lines  and  the  modems  for 
the  participants.  Participants  who  elect  to  obtain  the 
equipment  themselves  must  obtain  equipment  that 
meets  Midwest's  standards.  Telephone 
converstation  between  John  Rockhch,  Senior  Vice 
President  Midwest  and  Cynthia  Psoras,  Staff 
Attorney,  Commission.  March  24. 1968. 

"Service  bureaus  have  a  special  airangemeat  to 
permit  the  submission  of  data  for  a  numt>er  of 
broker-dealers. 
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goal  sf  pfooetiHg  the  pnaqit  ad 
accurate  clearance  aaid  ■eUleaKBt  el 

securities  transaction*  kfy  iH^ovaig  the 
conaaaieations  Ink  Hsed  to  traaanH 
trade  iaibrmatioii  and  ckataace  and 
settlement  instnictkas  bewata  Midwtat 
and  its  partkiftanU. 

SpadficaHy.  Midwest  beliavas  thsA 
FTS  provides  impravetaeBU  not  e^ered 
by  its  Mohawk  tape  tranfitsitm 
device.  FTS  reduces  the  sU|>a  lequited 
for  participants  to  transraU  date  t» 
Midwest  and  allows  larger  data      I 
transmissions  to  be  subautted. 
Participants  currently  asing  the  Mobsnvk 
must  split  submissions  into  several 
parts,  which  poses  the  risk  that  Midwest 
will  not  receive  one  (or  more)  of  thi 
transmissions. 

Because  FTS  provides  for  the 
transmission  of  data  directly  to 
Midwest's  computer.  Midwest  believes 
that  FTS  win  eliminate  the  need  to 
prepare  tapes  oa  the  Mehawk  for    i 
transporting  and  loading  on  the 
main&ame  and  thus  alimina*^  loss  or 
damage  the  tapes  and  related  data.  In 
addition.  FTS  will  provide  Itfidwest  with 
the  abiUty  to  identt^  lost  dale  eerber 
than  is  possiMe  und^  the  cunent 
system.  FTS  provides  a  coding  tofhpt^»y 
to  ideati^  mi««ing  ttaaamissions 
imme(fiately  upon  receipt  by  the 
mainframe.  With  this  enhanced  ahifity. 
Midwest  befievea  tiiat  U  wiA  be  able  to 
replace  missing  data  earlier  and 
decrease  the  possibility  of  processing 
incomplete  trade  data. 

Midwest  has  infonaed  Division  staff 
that  FTS  win  enhance  Midwest's  ability 
to  reconstruct  instructioBs  submitted  by 
participants.  With  FTS,  Midwest  Mill 
maintain  segregated  copies  of  alt    I 
instructions  submitted  by  parficfpafits 
via  computer.  Midwest  believes  tfiat 
these  records  will  providle  an  audit  trail 
that  is  easier  to  foDow  than  the  current 
method  of  post-exacsttoi  iBtneliMa 
identification,  which  re<juires  an 
examination  of  the  cuneat  ^(stem^ 
tapes." 

ID.  DiscossiQB 

The  Commission  believes  that  the 
proposal  is  consist ent  with  section  I7A 
of  the  Act  because  it  is  designed  toi 
facilitate  the  prompt  and  accntate  ' 
clearance  and  settlement  of  securities 
transactions.  Midwest's  propeea)  isi 
designed  to  improve  the  awAod  of  I 
transmission  of  trade  data  and 
clearance  and  settlemant  iafoimatioa 
between  Mdweat  aad  iia  pacticipaate. 
Because  FTS  is  •  cuBiyutei^l<M^iaBuler 

'*Tricph0Q»— iWaM>ll    IMllJM 
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will  tMssniH  infonwtiaB  dkect^  li 
Midwest's  ooaqnitat  aad  ao  kaiBHr  will 
need  tft  aae  tape  ttaa 
pose  risks  ol  iaaoiapkte  traosoussii 
and  data  lass..  Maieaver,  participante 
that  use  ITS  wiU  be  able  to  ceaaa . 
cieatiag  tapes  ior  the  sole  purpose  ol 
communicaiting  with  Midwest. 

Tha  Cowissinn  believes  the  secacity 
features  built  into  the  proposed  system 
appear  to  be  desigaed  to  assure  the 
safeguarding  of  funds  and  securities 
within  MidwesTs  control.  White  the 
Comnrission  recognizes  Iliat  no  system 
can  eliminate  the  risk  of  nnaothorized 
system  access,  the  Commission  beReves 
that  clearing  agencies'  automated 
processing  systems  shoold  contain 

pUKKBr  SAKJQtlFulIt^  RlCCBfllttflRlV 

ade^uat^  desisted  to  ledace  die  titk 

Gonanission  is  sattsfisd  that  MdwcsTs 
system  sadcgaatds,  0^  use  of  dc^Hcalid 
lines  at  dia^iq*  tssBteal  access 
controHad  hjr  paasanad  identificatioa 
and  function  restticttoa  to  tha 
transBoissioB  cuid  receipt  of  authoriMd 
data,  are  appropriately  desipwd  to 
ensure  system  integrity  by  mwintniaing  a 
safficient  level  of  protection  nyiast  the 
risk  of  unauthorized  system  access. 

IV.Caadariaa 

Fbr  the  reasons  (fiscussed  above,  the 
Cbmmission  finds  that  the  proposed  rule 
changes  are  conststeni  with  the  Act  and, 
in  particular,  section  t7A. 

It  is  therefore  ordered,  pursuant  to 
section  19(bH2)  of  die  Act  tbet  the 
proposed  rule  changes  (File  Nasw  SR- 
MCC-87-e  and  SR-^STC-87-7)  be.  aad 
nevetiy  sfe^  apppo^wA 

For  the  Commisaion,  by  the  IXvisioa  of 
Market  Kegaistton  purmant  to  delB{^tlsrf 
authority. 

DSTBiK  May  19i  MOB. 
IaBalhaB6.Kats, 

SecTvtary. 

[FR  Doc.  8fr-lia54  Fibd  S-ZS-M;  MS  ami 
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National  AsaocMlon  of  8«ci*ffl«ft 


PropoaodRuto( 

The  Natiooal  Aaaaciatian  of  Secudtics 
DeaUn.  lac.  ("NASD")  sahadttsd  9m 
November  2. 1987,  copies  of  a  propoaarf 
TTBB  grange  pursuant  to  sedKui  19(b)tll 


FR  41682;  23SaB  (Septamber  3, 1B8S).  51  IKSSTtt. 


of  the  SitcwMca  Biehai^  Act  of  1994 
("Acf)  and  Rule  19b-t  Aoeonder,  to 
esMMish  a  new  lagistnrtfon  estcgoiy  for 
individuals  that  transact  boshiess  in 
corporate  and  certain  other  seciarities 
and  to  require  those  individuals  to  pass 
a  Series  62  qualification  exam. 

Natice  of  die  proposed  rale  change 
togener  with  oie  terms  of  substance  af 
the  proposed  rule  change  was  given  by 
die  issuance  of  a  Conunission  release 
(Securities  Exdiaage  Act  Release  No. 
25377,  February  22, 1988J  and  by 
publication  in  the  fMaiat  Re^jster  (53 
FR  5848.  Febroary  28k  19881.  The 
Commission  did  aot  rccaive  say  writtea, 
comments  on  the  prepascd  rule  change. 

The  CouBissioB  ftads  that  dM 
proposed  rule  chaaga  is  caartstent  wids 
the  requiremento  of  the  Act  and  the 
rules  and  regulations  thereimdsr 
appUcable  to  the  NASD,  and  ia 
particular  the  requirements  of  Section 
15A  and  the  rules  and  icgufatlaiis 
theremider. 

R  Is  therefore  ordered,  puisuant  to 
section  19(bU21  of  die  Act,  that  the 
above-aentioned  pn^iosed  rule  changia 
be,  and  hereby  is,  apinovcd 

For  the  Oamaiissisa  by  *•  DMatoa  sf 
Mudat  Ragnlrtiop  punaml 
authocily,  17  Cn  2Hi3D-3(b)|12)i 

Itaoafhan  6.  Ksts, 
Secretary. 

.■  imiHIsdl  If 


mma§^m» 


Pursuant  to  section  lf(b)(ll  of  the 
Securities  Exchange  Act  of  1934  P  Act"). 
IS  U.S£.  78s(bXl).  Bolka  iahasehy 
gtven  tbet  on  Mkreh  M^  1988  die 
National  Assodatfoa  of  SecuriBes 
Dealen.  lac.  ("NASiy')  filed  widt  die 
Securities  and  Bxchanga  G— aaiesion 
(  Connnssion  /  (be  proposed  mlfr 
phAMop  aad  aa  Bianadaionf  thsieto  on 
May  Sk.l98a  as  dsacribad  jaltotos  1. 0, 

SHw  xB  vQlvVr  I  VMHCD  RHBV  BflfVff  PCBtt 

pieparedby  the astfcaptBtaqr  " ~ 

organiaatien.ThaCip— Issiaato 
publishhkg  dda  aoOer  l»solieM 
connents  on  the  proposed  refe  cbanga 
fipom  faiterested  persons, 
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L  Sd^RagnUtaiy  Organizatioa's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Role  Change 

The  proposed  rule  change  would 
amend  die  NASD  "Free-Riding  and 
Withholding"  Interpretation  by 
providing  members  with  an  alternative 
means  to  comply  in  making  sales  of  "hot 
issue"  securities  *  to  die  accoimts  of 
investment  partnerships  and 
corporations,  indading  hedge  funds, 
investment  dobs  and  odier  similar 
accounts. 

n.  Seff-Regulatory  Oiganizadon's 
Statanent  of  the  Purpose  of,  ahd 
Statutory  Basis  for,  &m  ngposad  Rula 
Change 

In  its  filing  with  the  Commission,  die 
self-regulatory  organization  induded 
statements  concerning  the  piapose  of, 
and  statutory  basis  for.  the  pipposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  diese 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
seU-iegidatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A).  (B),  and  [C]  below  of  die 
most  rignificant  aspects  of  sudi 
statements. 

A.  Self-Regulattay  OrgaiuzaUon  's 
Statement  of  the  Purpose  of.  and 
Statutory  Bast's  for.  the  Pivposed  Rule 
Change 

The  present  section  being  amended, 
titled  "Investment  Partnerships  and 
Corporattons,"  was  edited  in  1973  to 
impose  a  specific  doty  <^  faiqairy  upon 
members  in  maldng  sales  of  "hot  issues" 
securities  to  investment  partnerridp  and 
investment  corporatkm  accounts.  "The 
section  was  created  in  an  effort  to 
prevent  these  accounts  firom  being  osed 
as  vehicles  by  which  restricted  persons 
could  indirectly  obtain  the  benefits  of 
"hot  issues"  ownership  under 
circumstances  inconsistent  with  the 
above  basic  prohibitions  and 
restrictions  of  die  Interpretatioa.  The 
section  currendy  prohibits  members  and 
their  associated  persons  firom  selling 
"hot  issue"  securities  to  any  investment 
partnership,  corporation,  or  similar 
account  unless  die  member  receives 
from  such  account,  prior  to  the 
execution  of  die  transacticm,  the  names 
and  business  connections  of  all  persons 
having  any  benefidal  interest  in  die 
account  If  die  information  thus  required 
to  be  obtained  disdoses  that  a  restricted 
person  has  a  beneficial  toterest  in  the 


>  "Hot  iMut"  MCiiriliM  ttm  McariliM  toU 
puTMum  lo  a  public  oBMnt  that  Ind*  at  a  pNmiaa 
fat  tha  aaoandaiy  maricat 


account,  the  sale  can  be  made  only  in 
compliance  with  the  basic  restrictions  of 
the  Interpretation.  Under  the  existing 
provision,  it  is  a  violation  fbr  a  member 
to  fail  to  obtain  the  identities  and 
business  connections  of  all  the 
beneficial  owners  regardless  of  whether 
any  of  the  benefidal  owners  are 
restricted  persons. 

Description  of  the  "Opinion  of  CounseT 
Proposal 

The  prcqxised  nde  change  is  intended 
to  provide  an  alternative  means  for 
members  to  comply  with  the  Free-Riding 
Interpretation  nvhen  selling  "hot  issue" 
securities  to  investment  partnerships 
and  similar  accounts.  The  proposal 
would  provide  a  member  or  assodated 
person  a  "safe  harbor"  presumption  of 
compliance  with  the  requirements  of  the 
FTee-Riding  Interpretation  if,  prior  to 
executing  a  transactton  with  an 
investment  partnership,  the  member  has 
obtained  a  copy  of  a  current  opinion 
from  counsel  stating  that  counsel 
reasonably  beUeves  that  no  person  with 
a  beneficial  interest  in  the  account  is  a 
restricted  person  under  die  Free-Riding 
Interpretation  and  stating  that,  in 
providing  such  opiirion.  counsel: 

1.  Has  reviewed  and  is  familiar  widi 
the  Interpretation; 

2.  Has  reviewed  a  cuirent  list  of  all 
persons  with  a  benefidal  interest  in  the 
account  supplied  by  the  account 
manager; 

3.  Has  reviewed  information  supplied 
by  the  sccount  manager  with  resped  to 
each  person  nvidi  a  braefidal  interest  in 
the  account,  indnding  identity, 
emplojnnent  and  any  other  business 
connections  of  such  persons;  and 

4.  Has  requested  sind  reviewed  other 
documenU  and  other  pertinent 
information  and  made  inquiries  of  the 
account  manager  and  received 
responses  thereto,  if  counsel  determines 
that  such  further  review  and  inquiry  are 
necessary  and  relevant  to  determine  the 
corred  status  of  such  persons  under  the 
Interpretation. 

Under  the  proposed  amendments, 
members  are  allowed  an  option  and 
may  continue  to  comply  with  the  current 
requirements  of  the  Interpretation's 
section  on  investment  partnerships  by 
obtaiiring  a  list  of  the  names  and 
business  connections  of  all  persons 
having  a  benefidal  interest  in  the 
account  from  the  account  manager. 

The  Board  of  Governors'  has  adopted 
the  proposed  rule  change  filed  herein 
because  of  concern  that  members  often 
experience  difficulty  in  complying  with 
the  existing  requirement  because,  among 
other  reasons,  the  general  partners  or 
other  persons  responsible  for  the 
management  of  the  investment 


partnership  or  coiporation  or  similiar 
investment  accounts  sre  often  hesitant 
torelease  the  names  of  all  persons 
holding  a  benefidal  interest  in  such 
accounts.  The  failure  by  a  member  to 
obtain  a  list  of  the  names  and  business 
connections  of  all  the  beneficial  owners 
before  selling  a  "hot  issue"  security  to 
the  account  under  the  existing  exdusive 
requirement  is  nevertheless  a  vtolation 
of  the  Interpretation  even  draugh  none 
of  the  benefidal  owners  may  be 
restricted  persons  under  the 
Interpretation. 

Other  Changes  Under  the  Proposal 

The  proposed  rule  diange  would 
make  certain  other  changes  in  the 
present  section  of  the  Interpretation  in 
addition  to  incorporation  (A  the 
alternative  procedure  for  compliance 
described  above.  Under  the  proposal, 
the  opinion  of  counsd  at  list  of  names 
and  business  connections,  depending 
upon  which  procedure  a  member  elects, 
would  be  deemed  current  if  based  upon 
the  status  of  the  account  as  of  a  date  not 
more  than  eighteen  (18)  months  prior  to 
the  transaction.  The  proposal  also 
would  require  a  member  to  maintain  in 
ito  files  a  copy  of  the  opinion  of  counsel 
or  list  of  names  for  at  least  three  (3) 
years  following  the  member's  last  sale 
of  a  new  issue  to  the  account 

Finally,  the  proposal  eliminates,  as  no 
longer  necessary,  the  exemption  under 
the  existing  requirement  fbr  sales  to 
accounta  of  foreign  investment 
partnerships  and  similar  fbrei^ 
accounts  where  disdosure  of  the  names 
of  the  benefidal  owners  is  prohibited  by 
law.  The  present  provision  requires  that 
members  beccane  knowledgeable  about 
the  laws  of  foreign  countries,  and 
exempto  member  sales  to  a  foreign 
investment  partnoship  only  if  the  law  of 
the  particular  country  does  to  fsct 
prohibit  disdosure  of  the  names  of  the 
benefidal  owners  and  a  written 
representation  is  obtained  from  the 
accoont  manager  that  none  of  the 
benefidal  owners  are  restricted  persons. 
The  proposal  merely  substitotes  as  a 
condition  for  exemption  a  requirement 
to  obtain  an  opinion  of  counsel  for  the 
existing  written  representation  from  the 
account  manager,  and  eliminates  any 
need  of  the  monber  to  make  a 
determination  with  respect  to  the 
application  of  foreign  secrecy  laws  to 
the  account 

Statutory  Basis 

The  NASD  believes  die  proposed  rule 
change  is  consistent  vrith  Sections 
15A(b)  (2)  and  (6)  of  die  Act  which 
reqidre  that  NASD  rules  be  designed  to 
enforce  compliance  by  its  members  with 
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its  rules  and  to  protect  investors  and  the 
public  interest,  by  providing  an 
alternative  method  to  ensure  that  the 
member  is  in  compliance  with  the 
Interpretation. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  NASD  believes  that  the  proposed 
rule  change  does  not  impose  any  burden 
on  competition  which  is  not  necessary 
or  appropriate  in  furtherance  of  the 
purposes  of  the  Act.  as  amended. 

C.  Self-Regulatory  Organization's  _ 
Statement  on  Comments  On  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

In  Notice  to  Members  86-40  (May  23. 
1986).  the  NASD  solicited  comments  on 
an  earlier  version  of  the  proposed  rule 
change.  The  comments  were  reviewed 
and  in  Notice  to  Members  87-73 
(November  4. 1987),  the  NASD  solicited 
comments  on  the  present  proposed  rule 
change..The  NASD  received  a  total  of 
(7)  comment  letters  on  the  proposal  filed 
herewith.  There  were  two  (2)  comments 
which  opposed  adoption  of  the  proposal, 
including  one  (1)  which  favored  the 
earlier  proposal  rejected  by  the  Board  in 
favor  of  the  present  proposal. 

There  were  two  (2)  comments  which 
objected  primarily  to  the  opinion  of 
counsel  portion  of  the  proposal  stating 
that  it  appears  to  require  lawyers  to 
conduct  a  factual  "audit"  before 
rendering  an  opinion.  It  was  argued  that 
such  an  inquiry  by  lawyers  goes  beyond 
the  standards  established  by  the  Code 
of  Professional  Responsibility  of  the 
American  Bar  Association  ("ABA").  The 
Board  of  Governors  and  National 
Business  Conduct  Committee 
("Committee")  disagreed.  The  Board  and 
Committee  concluded  that  the  degree  of 
factual  inquiry  contemplated  by  ^e 
proposal  is  consistent  with  the 
applicable  provisions  of  the  Code  of 
Professional  Responsibility  which  does 
require  reasonable  inquiry  into  the  facts 
upon  which  legal  opinions  on  securities 
law  matters  are  based. 

There  were  three  (3)  comments  which 
favored  the  proposal  or  favored  it  with 
some  modification.  These  commentators 
uniformly  favored  an  18  month  standard 
of  "currency"  as  proposed.  Although  one 
(1)  suggested  the  language  be  expanded 
to  state  that  a  member  may  not  rely 
upon  an  opinion  of  counsel  if  the 
member  knows  that  a  restricted  person 
has  a  beneficial  interest  in  the  account, 
it  was  felt  that  this  was  already  implicit 
in  the  proposal.  A  second  commentator 
questioned  whether  the  proposal  should 
not  limit  the  opinion  of  counsel  to 
outside  counsel,  but  this  suggestion  was 
rejected  as  it  was  believed  that  inside 


counsel  subject  to  professional 
standards  of  responsibility  could  be 
expected  to  give  a  proper  opinion.  The 
same  commentator  questioned  whether 
the  proposal  should  not  also  allow 
opinions  to  be  given  by  independent 
accountants,  but  this  was  rejected  on 
the  basis  that  opinions  of  accountants 
have  traditionally  been  reserved  for 
accounting  matters  only. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period;  (i) 
As  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self- regulatory 
organization  consents,  the  Commission 
will: 

A.  by  order  approve  such  proposed 
rule  change,  or 

B.  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
agruments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submissions,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule  change 
that  are  filed  with  the  Commission,  and 
all  written  communications  relating  to 
the  proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  provisions  of 
5  U.S.C.  552  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Room. 
Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  file  nimiber 
SR-NASD-8&-9  and  should  be 
submitted  by  June  16, 1988. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  17  CFR  200.3O-3(a)(12). 

Dated:  May  20, 198& 
lonathaii  G.  Katz, 
Secretary. 
(FR  Doc.  88-11856  Filed  S-25-68:  8:45  am] 
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(Release  No.  34-25716;  FHe  No.  SR  Pt)lx-«7- 
30] 

Self-Regulatory  Organizations; 
Ptiiladelphia  Stock  Exchange,  Inc^ 
Order  Approving  Proposed  Rule 
Change 

On  November  10, 1987,  the 
Philadelphia  Stock  Exchange.  Inc. 
("Phlx"  or  "Exchange")  filed  with  the 
Commission,  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  and  Rule  19b-4 
thereunder,  copies  of  a  proposed  rule 
change  to  estabhsh  professional 
execution  standards  for  certain  limit 
orders '  delivered  to  Phlx  specialists 
over  the  PACE  system. 

Notice  of  the  proposal  together  with 
its  terms  of  substance  was  given  by  the 
issuance  of  a  Commission  release 
(Securities  Exchange  Act  release  No. 
25450,  March  11, 1988)  and  by 
publication  in  the  Federal  Register  (53 
FR  9163,  March  21, 1988).  No  comments 
were  received  in  connection  with  the 
proposal. 

lie  Exchange  indicates  in  its  filing 
that  Phlx  equity  specialists  ciurently  are 
expected  to  provide  a  professional 
execution  for  limit  orders  of  600  shares 
or  greater  routed  to  them  over  PACE. 
The  Exchange  notes,  however,  that  it 
has  not,  to  date,  established  guidelines 
governing  such  trades.*  Accordingly,  in 
proposing  the  new  rule,  the  Exchange 
indicates  that  it  seeks  to  provide 
guidance  to  Phlx  specialists  by 
identifying  the  types  of  trades  that 
constitute  a  professional  execution  of 
this  class  of  limit  orders.  As  described 
more  fully  below,  the  proposed 
standards  impose  a  number  of  trading 
obligations  upon  Phlx  speciaUsts  when 
executing  PACE  limit  orders  of  600 
shares  or  more. 

The  first  standard  involves  a  limit 
order  whose  price  is  between  the  PACE 
Quote  '  when  received  by  the 


■  The  rule  would  apply  to  limit  orders  atmve  599 
•hares  that  are  eligible  for  delivery  over  the  PACE 
system.  This  includes  round-lot  limit  orders  of  600 
shares  to  1,000  shares,  combined  round-lot  and  odd- 
lot  limit  orders  (PRL's)  of  601  shares  to  1.099  shares. 
and  limit  orders  exceeding  1,099  shares  that  the 
specialist  has  agreed  to  accept.  All  limit  orders 
routed  to  Phlx  specialists  over  the  PACE  system  are 
executed  on  a  manual  basis. 

*  By  contrast,  the  Exchange  has  adopted 
standards  governing  the  execution  of  PACE  limit 
tirders  of  up  to  599  shares.  Phlx  Rule  229, 
Supplementary  Material.  .10(aJ  provides  that  limit 
orders  of  509  shares  or  less  entered  into  PACE  for 
delivery  to  the  specialist  are  guaranteed  execution 
at  the  limit  price  up  to  a  miximum  of  500  shares  for 
each  1.000  share  trade  of  the  security  on  the 
American.  Boston.  Cincinnati.  Midwest  New  York, 
or  Pacific  Stock  Exchange. 

*The  PACE  Quote  consists  of  the  best  bid/ask 
quote  among  the  American.  Boston.  Cincinnati, 

Continued 
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specialist.*  Under  the  proposal,  each 
time  the  New  York  Stodc  Exchange 
("NYSE")  prints  a  trade  at  the  limit 
order  price,  the  specialist  would  be 
required  to  execute  a  portion  of  the  limit 
order  equal  to  tiie  size  of  the  NYSE 
print  The  limit  ord  it  would  not. 
however,  be  entitled  to  an  execution 
until  the  NYSE  prints  a  trade  at  the  limit 
order  price.  The  standard  further 
provides  that  marketable  limit  orders 
are  to  receive  an  immediate  execution 
against  contra  side  Phlx  orders, 
regardless  of  whether  the  NYSE  has 
printed  a  trade  at  the  limit  price. 

A  Umit  order  whose  price  is  on  the 
PACE  Quote  when  received  by  the 
specialist  falls  under  the  second 
standard.  Under  the  standard,  the 
speciaUst  would  initially  be  required  to 
ascertain  the  quotation  size  of  the 
Reference  Quote.*  After  determining  the 
quotation  size,  the  specialist  would  be 
obligated  to  execute  the  limit  order 
when  the  NYSE  market  prints  a  trade(s) 
that  is  equivalent  to  the  limit  price  and 
aggregates  to  the  size  of  the  Reference 
Quote.  Thereafter,  a  portion  of  the  limit 
order  equal  to  the  NYSE  market  print 
would  be  entiUed  to  an  execution  each 
time  a  trade  at  the  limit  order  price  is 
printed  on  die  NYSE  market.* 

The  third  standard  provides  for  the 
execution  of  a  limit  order  whose  price  is 
away  from  the  PACE  Quote  when 
delivered  to  the  specialist  In  this 
instance,  the  sfwcialist's  initial 
obligation  would  be  to  determine  the 
size  of  die  PACE  bid  or  offer  when  it 
reaches  the  limit  price.  This  occurrence 
triggers  two  pre-conditions,  one  of 
which  must  occur  before  the  specialist  is 
allowed  to  execute  the  limit  prder. 

First,  for  limit  orders  on  the 
specialist's  book  for  one  day  or  more, 
the  specialist  would  be  required  to 
execute  the  limit  order  when  the  NYSE 
prints  a  trade  at  the  limit  price  equal  to 
one-half  of  the  Reference  Quote  size. 
Limit  orders  placed  on  the  book  for  less 
than  one  day,  on  the  other  hand,  woidd 
be  entitled  to  an  execution  only  when 
die  NYSE  market  prints  a  trade(8)  at  die 
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Midwest.  New  York.  Pacific  or  Philadelphia  Stock 
Exchange  or  the  Intermarkel  Trading  System/ 
Computer  Assisted  Execution  System  ("ITS/CAES") 
quote.  See  Phki  Rule  229. 

*  Since  the  limit  order  in  this  instance  betters  the 
market  for  the  particular  security,  the  specialist  is 
required  to  display  the  limit  order  price  in 
accordance  with  the  Firm  Quote  Rule  prior  to 
executing  the  limit  order.  See  Securities  Exchange 
Act  Rule  llAcl-I. 

'  Reference  Quote,  as  used  herein,  is  the  PACE 
Quote.  See.  fh.  3. 

*  In  tliis  regard,  we  note  that  the  limit  order  in  this 
instance  would  lie  entitled  to  an  immediate 
executioa  if  a  contra  side  Ptilx  order  were  received 
by  the  specialist  for  the  aecnnty  regardless  of 
whether  the  NYSE  haa  printad  a  trwie  at  the  limit 
price. 


limit  price  which  equals  the  Reference 
Quote  size.  In  either  instance,  after  the 
NYSE  prints  a  trade  at  die  limit  price, 
the  speciaUst  would  be  required  to 
execute  that  portion  of  the  limit  order 
equal  to  the  size  of  the  primary  market 
print.^  In  addition,  as  noted  above,  if  a 
contra  side  order  in  the  security  is 
received  by  the  specialist  prior  to  the 
occurrence  of  either  condidon,  the 
specialist  would  be  required  to  execute 
immediately  the  limit  order  of  any 
portion  thereof. 

The  final  standard  governs  those 
circumstances  in  which  the  limit  order 
price  is  traded  through  by  a  transaction 
reported  on  a  market  composing  the 
PACE  Quote."  The  proposal  provides 
that  the  specialist  must  execute  the 
entire  limit  order,  regardless  of  the  size 
of  the  trade  that  caused  the  trade- 
through. 

In  its  filing,  the  Exchange  indicates 
that  it  believes  the  proposal  will  lead  to 
increased  consistency  in  the  execution 
of  limit  orders  on  its  trading  floor."  The 
Exchange  further  indicates  that  the  new 
standards  are  designed  to  notify  PACE 
users  as  well  as  specialists  of  the  kinds 
of  execution  they  can  anticipate  for 
larger  limit  orders  delivered  to  Phlx 
specialists  over  the  PACE  system. 
Finally,  the  Exchange  maintains  that  the 
proposal  is  consistent  with  section  6(b) 
of  the  Act  in  that  it  will  promote  just 
and  equitable  principles  of  trade, 
facilitate  transactions  in  securities  and 
protect  investors  and  the  public  interest. 

After  careful  consideration,  the 
Commission  believes  that  the  proposal 
to  establish  professional  execution 
standards  for  PACE  limit  orders  of  600 
shares  or  more  is  appropriate.  In 
particular,  the  Commission  believes, 
that  the  proposal  will  lead  to  increased 
consistency  in  the  overall  execution  of 
limit  orders  on  the  Exchange  because  all 
limit  orders  delivered  to  Phlx  specialists 


*  The  Phlx  has  indicated  in  discussions  with  the 
Division  of  Market  Regulation  staff  that  its 
determination  to  distinguish  orders  based  on  how 
long  they  have  been  left  on  the  specialists  book  la 
related  to  concerns  that  the  execution  of  limit 
orders  on  the  specialist's  book  for  one  day  or  more 
may  be  unduly  delayed  if  conditioned  upon  the 
occurrence  of  a  trade(sj  in  the  primary  market  that 
matches  the  full  Reference  Quote  size. 

*  See  fa.  3.  supra. 

*  We  note.  In  this  regard,  that  Phlx  rules  currently 
do  not  provide  execution  standards  for  limit  orders 
manually  delivered  to  equity  specialists  by  floor 
brokers.  Phlx  officials  have  indicated,  however,  that 
specialists,  in  executing  such^rders.  are 
nevertheless  bound  by  general  agency  principles  as 
well  as  other  Phlx  rules  governing  price,  panty  and 
precedence.  In  any  event,  the  Phlx  indicated  that  it 
will  examine  the  issue  to  determine  what  action,  if 
any.  is  necessary  to  address  this  issue.  The 
Commission  expects  that  any  changes  In  Phlx  rules 
proposed  as  a  consequence  of  this  examination  will 
t>e  submitted  to  the  Conmiasioa  for  review  under 
section  ie(b)  of  the  Aa. 


over  PACE  will  be  subject  to 
professional  execution  standards. 
Further,  the  Commission  believes  that 
the  proposal  will  facilitate  Exchange 
oversight  of  specialist  performance  in 
this  area  as  specialists  will  not  be  held 
accountable  to  specific,  codified 
execution  standards  for  these  larger 
PACE  Umit  orders.  The  proposal  also 
will  facilitate  transactioui  in  securities 
in  that  it  will  provide  guidance  to 
specialists  on  what  constitutes  a 
professional  execution  of  Umit  orders  in 
addition  to  providing  investors  with 
information  on  how  their  Umit  orders 
will  be  executed.  Finally,  in  addition  to 
the  general  benefits,  the  proposed 
standards  themselves  will  ensure  thai 
investors  receive  a  fair  execution  for 
limit  orders  routed  through  PACE.  Based 
upon  the  above,  the  Commission  finds 
that  the  proposal  is  consistent  with  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  Exchange,  and,  in  particular, 
the  requirements  of  Section  6  of  the  Act 
and  the  rules  and  regulations 
thereunder. 

It  is  therefore  ordered  pursuant  to 
section  19(b)(2)  of  the  Act.  that  the 
above  mentioned  proposed  rule  change 
be.  and  hereby  is,  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  regulated 
authority. 

Dated:  May  19. 1988. 
Jonathan  G.  Kals, 
Secretary. 

[VR  Doc.  88-11857  Filed  5-25-80;  8:45  am| 
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Issuer  OeNetIng;  Application  To 
Withdraw  From  Uettng  and 
Registration;  (Amertean  Realty  Trust, 
Shares  of  Beneficiel  Interest,  Par 
Value  $1.00)  File  No.  1-5954 

May  20, 1988. 

American  Realty  Trust  ("Company"), 
has  filed  an  application  with  the 
Securities  and  Exchange  Commission 
pursuant  to  section  12(d)  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12d2-2(dJ  promulgated  thereunder, 
to  withdraw  the  above  specified 
securities  from  listing  and  registration 
on  the  American  Stock  Exchange 
("Amex").  The  Company's  shares  of 
beneficial  interest  were  recently  listed 
and  registered  on  the  New  York  Stock 
Exchange,  hic.  ("NYSE"). 

The  reasons  aUeged  in  the  application 
for  withdrawing  these  securities  from 
listing  and  registraUon  include  the 
following: 

In  making  the  decision  to  withdraw  its 
shares  of  beneficial  interest  from  listing 
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on  the  Amex,  the  Company  considered 
the  direct  and  indirect  costs  and 
expenses  attendant  on  maintaining  the 
dual  listing  of  its  shares  of  beneHcial 
interest  on  the  NYSE  and  the  Amex.  The 
Company  does  not  see  any  particular 
advantage  in  the  dual  trading  of  its 
shares  and  believes  that  dual  listing 
would  fragment  the  market  for  its  shares 
of  beneficial  interest. 

Any  interested  person  may,  on  or 
before  June  13, 1988,  submit  by  letter  to 
the  Secretary  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW..  Washington,  DC  20549,  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  Exchange  and  what  terms,  if 
any,  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it,  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  unless 
the  Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  EHvision  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
JooallMn  G.  Katx. 
Secretary. 
(FR  Doc.  88-11858  Filed  5-25-88:  &45  am) 
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Issuer  Delisting  Application  To         | 
Withdraw  From  Listing  and  I 

Registration;  (Great  Lakes  Chemical 
Corp^  Common  Stock,  $1.00  Par 
Value)  RIe  No.  1-6450 

May  20, 1988. 

Great  Lakes  Chemical  Corporation 
("Company"),  has  filed  an  application 
with  the  Securities  and  Exchange 
Commission  pursuant  to  Section  12(d)  of 
the  Securities  Exchange  Act  of  1934  and 
Rule  12d2-2(d)  promulgated  thereunder, 
to  withdraw  the  above  speciHed 
seciuities  from  listing  and  registration 
on  the  American  Stock  Exchange 
("Amex").  The  Company's  common 
stock  was  recently  listed  and  registered 
on  the  New  York  Stock  Exchange,  Inc. 
("NYSE"). 

The  reasons  alleged  in  the  application 
for  withdrawing  these  securities  from 
listing  and  registration  include  the 
following: 

In  making  the  decision  to  withdraw  its 
conunon  stock  from  listing  on  the  Amex, 
the  Company'considered  the  direct  and 
indirect  costs  and  expenses  attendant 
on  maintaining  the  dual  listing  of  its 
common  stock  on  the  NYSE  and  the 
Amex.  The  Company  does  not  see  any 
particular  advantage  in  the  dual  trading 
of  its  common  stock  and  believes  that 


dual  listing  would  fragment  the  market 
for  its  common  stock. 

Any  interested  person  may,  on  or 
before  June  13, 1988,  submit  by  letter  to 
the  Secretary  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW..  Washington.  DC  20549,  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  Exchange  and  what  terms,  if 
any  should  be  imposed  bythe 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it.  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  unless 
the  Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G.  Kati, 
Secretary. 
[FR  Doc.  88-11859  Filed  5-25-88:  8:45  am) 
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[Release  No.  IC-164M;  812-6956] 

Qualified  Housing  Partners  Limited 
Partnership  et  al.;  Application 

May  20, 1988. 

aoency:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

exemption  under  the  Investment 

Company  Act  of  1940  ("1940  Act"). 

Applicant-  Qualified  Housing  Partners 
Limited  Partnership  ("Partnership")  and 
Frederick  Investment  Corporation 
("Managing  General  Partner"). 

Relevant  1940  Act  Sections: 
Exemption  requested  pursuant  to 
section  6(c)  from  all  provisions  of  the 
Act. 

Summary  6f  Application:  Appligdnts 
seek  an  order  exempting  the  Partnership 
from  all  of  the  provisions  of  the  1940 
Act,  and  the  rules  thereunder,  to  permit 
the  Partnership  to  invest  in  other  limited 
partnerships  that  in  turn  will  engage  in 
the  development,  rehabilitation, 
ownership  and  operation  of  low-income 
housing  projects.  Such  investment  is 
expected  to  generate  certain  credits 
allowable  under  the  Internal  Revenue 
Code  of  1986  ("Code")  for  investments 
in  low-income  housing  projects. 

Filing  Date:  The  application  was  filed 
on  January  7, 1988.  and  amended  on 
May  18, 1988. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered,  any  requests  must  be 


received  by  the  SEC  by  5:30  p.m.,  on 
June  13, 1988.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest  the  reason  for  the  request  and 
the  issues  you  contest.  Serve  the 
Applicant  with  the  request,  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  SEC.  along  with 
proof  of  service  by  affidavit  or.  in  the 
case  of  an  attomey-at-law.  by 
certificate.  Request  notification  of  the 
date  of  a  hearing  by  writing  to  the 
Secretary  of  the  SEC. 

ADDMESSES:  Secretary,  SEC.  450  Fifth 
Street  NW..  Washington,  DC,  20549; 
Applicant  c/o  Frederick  Investment 
Corporation,  3900  Barrett  Drive,  Suite 
301,  Raleigh.  North  Carolina  27609. 

FOR  FURTHER  INFORMATION  CONTACT: 

Regina  N.  Hamilton,  Staff  Attorney. 
(202)  272-2856,  or  Karen  L  Skidmore, 
Branch  Chief.  (202)  272-3023,  Office  of 
Investment  Company  Regulation. 

SUPPLEMENTARY  INFORMATION: 

Following  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  either  the  SEC's 
Public  Reference  Branch  in  person,  or 
the  SEC's  commercial  copier  (800)  231- 
3282  (in  Maryland  (301)  258-4300). 

Applicants'  Representations 

1.  The  Partnership  was  formed  under 
'  the  North  Carolina  Revised  Uniform 
Limited  Partnership  Act  on  December 
22. 1987,  as  a  vehicle  for  equity 
investment  in  apartment  complexes,  the 
ownership  of  which  is  expected^  to 
generate  certain  credits  allowable  under 
the  Code  for  investments  in  low-income 
housing  projects.  The  Partnership  will 
operate  as  a  "two-tier"  entity;  i.e.,  the 
Partnership,  as  a  limited  partner,  will 
invest  in  other  limited  partnerships  (the 
"Operating  Partnerships"),  that  in  turn, 
will  engage  in  the  development, 
rehabihtation,  ownership  and  operation 
of  apartment  complexes  for  low  and 
moderate  income  persons.  The 
Partnership  will  normally  acquire 
between  a  94%  and  a  99%  interest  in  the 
profits,  losses  and  tax  credits  of  each 
Operating  Partnership,  with  the  balance 
remaining  with  the  local  general 
partners  of  the  Operating  Partnership. 
The  Partnership's  investment  objectives 
are  (i)  To  preserve  and  protect  the 
Limited  Partners'  capital:  (ii)  to  generate 
tax  benefits,  primarily  consisting  of  tax 
credits  that  investors  in  the  Partnership 
(the  "Limited  Partners")  may  use  to 
offset  their  tax  liabilities  on  income  from 
other  sources;  and  (iii)  to  recognize 
appreciation  in  the  value  of  the 
Partnership's  investments  through  cash 
distributions  fit}m  sales  or  refinancings 
of  the  Partnership's  properties. 


2.  On  January  4, 1988.  the  Partnership 
filed  a  registration  statement  (the 
"Registration  Statement")  under  the 
Securities  Act  of  1933,  as  amended  (the 
"Securities  Act"),  and  amended  the 
Registration  Statement  on  April  4, 1988 
and  May  4. 1988.  The  Registration 
Statement  as  amended  was  declared 
effective  on  May  20, 1988.  The 
Partnership  intends  to  initially  offer 
15,000  units  of  limited  partnership 
interest  (the  "Units")  to  the  public  at 
$1,000  per  Unit  with  a  minimum 
investment  of  $5,000  per  investor.  Offers 
to  sell  and  sales  to  the  public  of  the 
Units  will  be  effected  through  Wheat 
First  Securities.  Inc.  ("Wheat"),  and 
through  other  members  of  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD")  selected  by  Wheat,  on  a  "best 
efforts"  basis.  Purchasers  of  Units  will 
become  Limited  Partners  pursuant  to  the 
Partnership's  Amended  and  Restated 
Agreement  of  Limited  Partnership  (the 
"Partnership  Agreement").  In  the  event 
that  subscriptions  for  more  than  15,000 
Units  are  received,  the  Partnership  has 
registered  a  total  of  25,000  Units  and  has 
granted  to  Wheat  the  right  exercisable 
in  its  sole  discretion,  to  sell  up  to  10.000 
additional  Units  (on  the  same  terms  and 
conditions  as  the  other  Units). 

3.  Subscriptions  for  Units  must  be 
approved  by  the  Partnership's  Managing 
Ceneral  Partner,  a  North  Carolina 
corporation,  and  such  approval  will  be 
made  conditional  upon  representations 
as  to  suitability  of  the  investment  for 
each  subscriber.  The  form  of 
subscription  agreement  provides  that 
each  subscriber  will  represent  among 
other  things,  that  he  meets  the  general 
investor  suitability  standards 
established  by  the  Partnership.  Those 
standards  are.  in  the  case  of  an 
individual  investor,  that  such  investor 
reasonably  expects  to  have  substantial 
imsheltered  passive  income  or 
reasonably  expects  to  have  adjusted 
gross  income  of  less  than  $200,000  in  the 
next  twelve  years  and  reasonably 
expects  to  have  income  tax  liability 
during  those  years  in  respect  of  whjch 
the  tax  credits  can  be  utilized  and 
either  (1)  He  has  a  net  worth  (exclusive 
of  home,  furnishings  and  automobiles)  of 
at  least  $30,000  in  the  current  year  and 
an  annual  gross  income  of  not  less  than 
$30,000  in  die  current  year  and  estimates 
that  he  will  maintain  these  levels  for 
each  of  the  twelve  succeeding  years  and 
that  (without  regard  to  investment  in  the 
Partnership)  a  portion  of  his  income  for 
the  current  year  and  the  twelve 
succeeding  years  will  be  subject  to 
federal  income  tax  at  the  rate  of  28%  or 
more,  or  (2)  irrespective  of  annual 
taxable  income,  he  has  a  net  worth 
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(exclusive  of  home,  furnishings  and 
automobiles)  of  at  least  $75,000,  or  (3)  is 
purchasing  in  a  fiduciary  capacity  for  a 
person  or  entity  having  such  net  worth 
and  annual  gross  income  as  set  forth  in 
clause  (1)  or  such  net  worth  as  set  forth 
in  clause  (2).  An  investor  that  is  a 
corporation,  other  than  a  corporation 
subject  to  Subchapter  S  of  the  Code, 
must  have  a  net  worth  of  not  less  than 
$75,000.  Units  will  be  sold  in  certain 
states  only  to  persons  who  meet 
additional  or  alternative  standards 
which  are  set  forth  in  the  Prospectus, 
any  supplement  to  the  Prospectus,  or  the 
subscription  agreement;  provided, 
however,  that  in  no  event  shall  the 
Partnership  employ  any  such  suitability 
standard  which  is  less  restrictive  than 
that  set  forth  above.  The  Partnership 
Agreement  also  imposes  certain 
restrictions  on  the  transfer  of  Uie  Units. 
Further,  with  regard  to  subsequent 
transfers  of  Units,  it  is  required  that 
prior  to  admission  to  the  Partnership  as 
a  Limited  Partner,  each  proposed 
assignee  must  deliver  to  the  Managing 
General  Partner  evidence  of  his 
suitabiUty.  Applicants  believe  that  the 
suitability  standards  set  forth  above  are 
consistent  with  the  requirements  in 
Investment  Company  Act  Release  No. 
8456  (Aug.  9. 1974)  ("Release  8456").  and 
are  consistent  with  the  guidelines  of 
those  states  which  prescribe  suitabiUty 
standards.  Also  consistent  with  Release 
8456  are  the  further  protections  for  the 
interests  of  Limited  Partners  provided 
by  the  numerous  provisions  of  the 
Partnership  Agreement  and  Regisfration 
Statement  designed  to  prevent 
overreaching  by  the  General  Partners 
and  to  asstue  fair  dealing  by  the 
General  Partners  vis-a-vis  Limited 
Partners. 

4.  All  proceeds  of  the  public  offering 
of  Units  will  initially  be  placed  in  an 
escrow  account  with  Crestar  Bank  of 
Richmond,  Virginia  (the  "Escrow 
Agent").  Pending  release  of  offering 
proceeds  to  the  Partnership,  the  Escrow 
Agent  will  deposit  escrowed  funds  in 
the  bank  accounts  referred  to  below. 
United  States  Government  or 
governmental  agency  sectirities, 
seciuities  issued  by  states  or  political 
subdivisions  thereof,  obligations 
(including  certificates  of  deposit  or  time 
and  bankers'  acceptances)  of  banks 
located  in  the  United  States  having  a  net 
worth  of  at  least  $50,000,000,  prime 
commercial  paper  and  other  short-term 
corporate  obligations  of  comparable 
investment  quality,  repurchase 
agreements  covering  any  of  the 
foregoing  securities  and  in  public 
investment  companies  registered  with 
the  Conunission.  the  assets  of  which 


exceed  $5a000.000  and  are  invested  in 
the  foregoing  types  of  investments; 
provided  that  until  subscriptions  for  at 
least  5.000  Units  are  received  and 
accepted,  such  funds  shall  be  invested 
only  in  bank  accounts,  including  savings 
and  bank  money  market  accounts 
(which  may  include  such  accounts  of  the 
Escrow  Agent),  or  short-term  securities 
issued  or  guaranteed  by  the  United 
States  Government  (or  pooled  funds 
which  invest  exclusively  in  such 
securities).  The  offering  will  terminate  in 
one  year  unless  extended  by  the 
Partnership  for  up  to  an  additional  one 
year  thereafter.  If  subscriptions  for  at 
least  5,000  Units  have  not  been  received 
by  the  termination  date,  no  Units  will  be 
sold,  and  funds  will  be  returned 
prompdy  with  a  pro  rata  share  of  any 
interest  earned  thereon.  Upon  receipt  of 
the  minimum  number  of  subscriptions 
($5,000,000),  funds  in  escrow  wiU  be 
released  to  the  Partnership  and  held  in 
trust  pending  investment  in  Operating 
Partnerships.  Any  net  proceeds  not 
immediately  utilized  to  acquire 
Operating  Partnership  interests,  or  for 
other  Partnership  purposes  (such  as  the 
establishment  of  a  reserve  equal  to 
4.25%  of  the  gross  proceeds  of  the 
offering),  will  be  invested  in  highly 
liquid,  non-speculative  securities  which 
provide  adequately  for  the  preservation 
of  capital.  After  an  initial  capital 
contribution  to  an  Operating 
Partnership,  other  funds  allocated  for 
subsequent  investment  therein  will  also 
be  temporarily  invested  in  such 
securities,  and  interest  earned  thereon 
employed  in  a  manner  determined  by 
the  Managing  General  Partner. 

5.  The  Partnership  will  be  controlled 
by  the  Managing  General  Partner  and 
George  F.  Marshall  (the  "Class  A 
General  Partner")  (collectively  the 
"General  Partners"),  while  the  Limited 
Partners,  consistent  with  their  limited 
liability  status,  will  not  be  entitied  to 
participate  in  the  control  of  the  business 
of  the  Partnership.  Limited  Partners 
owning  a  majority  of  the  Units,  however, 
will  have  the  right  to  amend  the 
Partnership  Agreement  (subject  to 
certain  limitations),  remove  an^iGeneral 
Partner  and  elect  a  replacement! 
therefore,  and  to  dissolve  the   y 
Partnership.  In  addition,  imder  the 
Partnership  Agreement  each  Limited 
Partner  is  entiUed  to  review  all  books 
and  records  of  the  Partnership  at  any 
and  all  reasonable  times. 

6.  Wheat  will  receive  commission  of 
up  to  7%  of  the  gross  proceeds  of  the 
sale  of  Units,  together  with  an  expense 
allowance  (not  to  exceed  0.25%  of  the 
gross  proceeds)  to  defray  documented 
due  diligence  activities.  Such  selling 
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commissions  are  customarily  charged  in 
securities  offerings  of  this  type  and  are 
consistent  with  the  guidelines  of  the 
NASD.  Wheat  will  also  receive  a  sales 
incentive  fee  in  an  amount  equal  to 
0.25%  of  the  purchase  price  of  Units 
placed  by  it.  The  fee  vvill  be  paid  by  the 
Managing  General  Partner  and  not  the 
Partnership. 

7.  the  General  Partners  and  their 
affiliates  will  receive  substantial  fees 
and  compensation  from  the  Partnership. 
Furthermore,  the  local  general  partners 
of  the  Operating  Partnership  (the  "Local 
General  Partners")  will  receive 
substantial  fees  and  compensation  from 
each  Operating  Partnership.  In  addition 
to  fees  and  interests  in  the  Partnership, 
the  General  Partners  and  their  affiliates 
will  be  allocated  generally  1%  of  profits, 
losses  and  tax  credits  of  the  Partnership. 

8.  All  compensation  to  be  paid  to  the 
General  Partners  and  their  affiliates  is 
specified  in  the  Partnership  Agreement 
and  Prospectus,  and  no  compensation 
will  be  payable  to  the  General  Partners, 
or  any  of  tiieir  affiliates,  that  is  not  so 
specified.  The  substantial  fees  and  other 
forms  of  compensation  that  will  be  paid 
to  the  General  Partners  and  their 
affihates  will  not  have  been  arrived  at 
through  arm's  length  negotiations.  All 
such  compensation,  however,  is 
believed  to  be  fair  and  on  terms  no  less 
favorable  to  the  Partnership  than  would 
be  the  case  if  such  terms  had  been 
negotiated  with  independent  third 
parties.  Further,  the  Partnership  beUeves 
that  such  compensation  meets  all 
applicable  guidelines  necessary  to 
permit  the  Units  to  be  offered  and  sold 
in  the  various  states  which  prescribe 
such  guidelines,  including  without 
limitation  the  statement  of  policy 
adopted  by  the  North  America 
Securities  Administrators  AssociatioB, 
Inc.  applicable  to  real  estate  programs  in 
the  form  of  limited  partnerships. 

9.  The  Partnership  will  not  accept  any 
subscriptions  for  Units  until  the 
exemptive  order  applied  for  herein  is 
granted,  or  the  Partnership  receives  an 
opinion  of  counsel  that  is  not  required  to 
register  as  an  investment  company 
under  the  IMO  Act. 


Applicants'  Legal  Conclusions 

1.  Without  conceding  that  Partnership 
is  an  investment  company  as  defined  in 
the  1940  Act  Applicants  assert  that  the 
exemption  of  the  Partnership  fit>m  all 
provisions  of  the  1940  Act  pursuant  to 
section  6(c)  of  the  1940  Act  is  both 
necessary  and  appropriate  in  the  public 
interest,  because:  (a)  Investment  in  low 
and  moderate  income  housing  in 
accordance  with  the  national  policy 
expressed  in  Title  IX  of  the  Housing  and 
Urban  Development  Act  of  1968  is  not 


economically  suitable  for  private 
investors  without  the  tax  and 
organizational  advantages  of  the  limited 
partnership  form;  (b)  the  limited 
partnership  structure  provides  the  only 
means  of  bringing  private  equity  capital 
into  such  housing,  particularly  because 
public  investors  typically  consider 
investment  in  low  and  moderate  income 
housing  programs  as  involving  greater 
risk  than  real  estate  investment 
generally;  (c)  the  limited  partnership 
form  insulates  each  limited  partner  from 
personal  hability  and  limits  financial 
risk  inoured  by  the  limited  partner  to 
the  amount  he  has  invested  in  the 
program,  while  also  allowing  the  limited 
partner  to  claim  on  his  individual  tax 
return  his  proportionate  share  of  the 
credits,  income  and  losses  from  the 
investment  (d)  the  limited  partnership 
form  of  organization  is  incompatible 
with  fundamental  provisions  of  the  1940 
Act,  such  as  the  requirement  of  annual 
approval  by  investors  of  a  management 
contract  and  the  requirements 
concerning  election  of  directors  and  the 
termination  of  the  management  contract; 
and  (e)  real  estate  limited  partnerships 
such  as  the  Partnership  generally  cannot 
comply  with  the  asset  coverage 
limitations  imposed  by  Section  18  of  the 
1940  Act.  Thus,  an  exemption  from  these 
basic  provisions  is  necessary  and 
appropriate  so  as  not  to  discourage  use 
of  the  two-tier  limited  partnership  entity, 
and  thus  frustrate  the  public  policy 
established  by  the  housing  laws. 

2.  The  Partnership  does  not  intend  to 
trade  in  temporary  investments,  or 
investments  of  reserves  or  committed 
funds,  and  there  will  be  no  investment 
speculation  by  the  Partnership;  the 
partnership  will  ovra  and  hold  these 
short-term  securities  on  a  temporary 
basis  pending  their  investment  in 
Operating  Psrtnerships  in  accordance 
with  the  stated  purposes  of  the 
Partnership.  Further,  it  is  the 
Partnership's  intention  to  apply  capital 
raised  in  its  public  offering  to  die 
acquisition  of  Operating  Partnership 
interests  as  soon  as  possible. 

3.  The  contemplated  arrangement  of 
the  Partnership  is  not  susceptible  to 
abuses  of  the  sort  that  the  1940  Act  was 
designed  to  remedy.  The  suitability 
standards  described  above,  the 
requirements  for  fair  dealing  provided 
by  the  Partnership's  governing 
instruments,  and  pertinent  governmental 
regulations  imposed  on  each  Operating 
Partnership  by  various  federal,  state  and 
local  agencies,  provide  protection  to 
investors  in  Units  comparable  to,  and  in 
some  respects  greater  than,  that 
provided  by  the  1940  Act. 


For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
loosthua^Katz. 
Secretary. 

[FR  Doc.  88-11860  Filed  5-25-88;  8:45  am] 
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VMtar,  Incj  Application 

May  19, 1968. 

AOENCV:  Securities  and  Exchange 
Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 
Exemption  under  the  Investment 
Company  Act  of  1940  ("1940  Act"). 

Applicant:  Vestar,  Inc.  ("Applicant"). 

Relevant  1940  Act  Sections: 
Exemption  is  requested  pursuant  to 
section  3(b)(2)  or.  alternatively,  pursuant 
to  section  6(c)  of  the  1940  Act  as  set 
forth  below. 

Summary  of  Application:  Applicant 
seeks  an  order  pursuant  to  section 
3(b)(2)  of  die  1940  Act  declaring  Uiat 
Apfdicant  is  primarily  engaged  in  a 
business  or  businesses  other  than  that  of 
investing,  reinvesting,  owning,  holding 
or  trading  in  securities  or.  in  the 
alternative,  for  an  order  pursuant  to 
section  6(c)  of  the  1940  Act  exempting 
Applicant  from  all  provisions  of  die  1940 
Act  during  the  period  from  November 
12. 1987.  to  the  earUer  to  occur  of 
November  12, 1988.  or  the  next  public 
offering  of  any  class  of  ^plicant's 
securities.  Applicant  further  requests  a 
temporary  order,  if  necessary,  pursuant 
to  section  3(b)(2)  of  die  1940  Act 
extending  the  60-day  automatic 
exemption  period  contained  in  section 
3(b)(2)  or,  in  the  alternative,  pursuant  to 
secton  6(c)  of  the  1940  Act  in  each  case 
until  the  SEC  shall  make  a  final 
determination  upon  the  exemption 
sought 

Filing  Date:  The  application  was  filed 
on  November  12. 1987,  and  amended  on 
May  10, 1988. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  appUcation 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  p.m.,  on 
June  10, 1988.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest  the  reason  for  the  request,  and 
the  issues  you  contest  Serve  the 
Applicant(s]  with  the  request,  either 
personnally  or  by  mail,  and  also  send  it 
to  the  Secretary  of  the  SEC  along  with 
proof  of  service  by  affidavit  or,  for 


lawyers,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  tiie  SEC. 
ADDRESSES:  Secretary,  SEC,  450  5th 
Sb«et  NW.,  Washington,  DC  20549. 
Applicant  Vestar.  Inc.  939  East  Wahiut 
Stieet.  Pasadena,  California  91106, 
Attention:  Randall  M.  Gates,  with  a 
copy  to  Gerald  A.  Eppner,  Esq.,  Reavis  & 
McGradi.  345  Park  Avenue.  New  York, 
New  York  10154. 

FOR  FURTMER  INFORMATION  CONTACT: 
Fran  Pollack-Matz.  Staff  Attorney  at 
(202)  272-3024  or  Karen  L  Skidmore. 
Branch  Chief  at  (202)  272-3023  (Office  of 
Investment  Company  Regulation). 
SUPPLEMENTARY  INFORMATION: 
Following  is  a  summary  of  the 
application;  the  complete  appUcation  is 
available  for  a  free  from  eidier  the  SEC's 
Public  Reference  Branch  in  person  or  the 
^  SEC's  commercial  copier  who  can  be 
contacted  at  (800)  231-3282  (in  Maryland 
(301)  258-4300). 

Applicant's  Representations 

1.  Applicant  is  a  biopharmaceutical 
company  engaged  in  the  development  of 
liposomes  as  drug  delivery  systems  for 
the  treatment  and  diagnosis  of 
malignant  tumors  and  other  disease 
conditions.  Applicant's  technical  and 
commercial  strategy  is  to  build  a 

^)^oduct  line  in  cancer  diagnostics  and 
therapeutics,  both  on  its  own  and  in 
collaboration  with  corporate  sponsors 
and  partners,  and  to  use  its  technology 
to  solve  drug  delivery  problems  for  other 
companies. 

2.  Applicant's  initial  public  offering  of 
1,437,500  shares  of  Common  Stock  in 
November  1986  resulted  in  net  proceeds 
of  $10,787,572.  Applicant's  second  public 
offering  of  1,000,000  shares  of  its 
Common  Stock  in  June  1987  resulted  in 
net  proceeds  of  $9,785,000.  The  use  of 
proceeds  as  set  forth  in  the  respective 
prospectuses  included  product 
development  and  commercialization 
efforts,  clinical  development  basic 
research  and  working  capital.  The 
Applicant  does  not  anticipate  publicly 
offering  any  class  of  its  securities  during 
the  term  of  the  requested  exemption. 

3.  In  order  to  preserve  the  value  of  the 
proceeds  of  the  respective  equity 
offerings,  Applicant  has  purchased 
investment  grade,  short-term  bank 
certificates  of  deposit  issued  by  United 
States  and  Japanese  banks,  each  with 
assets  of  at  least  $1  billion.  Immediately 
upon  the  receipt  of  the  proceeds  of  the 
respective  equity  offerings,  more  than  40 
percent  of  the  value  of  Applicant's  total 
assets  (on  an  unconsolidated  basis  and 
exclusive  of  government  securities  and 
case  items)  were  represented  by  short- 
term  bank  certificates  of  deposit  which 
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may  be  "investment  securities"  as 
defined  in  the  1940  Act.  At  September 
«  30. 1987.  Applicant's  position  in  cash 
and  cash  equivalents,  including  short- 
term  bank  certificates  of  deposit, 
approximated  90  percent  of  die  value  of 
its  total  assets.  Also  for  capital 
preservation  purposes.  Applicant  may  In 
the  future  use  a  portion  of  its  assets  to 
acquire  high  quality  commerical  paper, 
biit  will  not  increase  the  amount  of  its 
assets  represented  by  short-term  debt 
instruments  relative  to  the  levels 
reflected  in  the  application. 

4.  The  maintenance  of  large  reserves 
of  case  or  instruments  readily 
convertible  into  cash  is  of  critical 
importance  to  the  Applicant  The 
Applicant  currenUy  has  no  product  sales 
and  the  product  development  cycle  is  a 
very  slow  and  expensive  process.  As  the 
amount  and  timing  of  ultimate  product 
revenues  is  dependent  upon  numerous 
variables,  the  Applicant  is  forced  to 
raise  capital  in  excess  of  its  apparent 
short-term  needs,  which  it  has  done  on  a 
recent  occasion.  Accordingly,  cash  items 
represent  a  significant  portion  of  the 
Applicant's  assets.  The  Applicant 
expects  that  as  it  moves  from  product 
development  into  manufacturing  and 
marketing  its  products,  the  proportion  of 
its  assets  in  cash  and  cash  equivalents 
will  decline  and  a  greater  proportion  of 
its  assets  will  be  comprised  of 
inventory,  accounts  receivable  and 
capital  equipment 

5.  At  all  times  since  Applicant's 
inception  in  1981,  its  operating  expenses 
have  substantially  exceeded  its 
revenues.  As  Applicant's  technology 
and  potential  products  are  in  an  early 
state  of  development,  Applicant  expects 
that  its  operating  losses  will  increase 
and  continue  through  the  early  1990*s. 

Applicants  Legal  Analysis 

1.  Applicant  submits  that  its  historical 
development,  the  nature  of  its  assets. 
the  source  of  its  income,  its  public 
representations  of  policy,  and  the 
activities  of  its  officers  and  directors 
demonstrate  that  AppUcant  is  primarily 
engaged  in  the  biopharmaceutical 
business  and  is  not  primarily  engaged  in 
the  business  of  investing,  reinvesting, 
owning,  holding  or  trading  in  securities 
within  the  meaning  of  section  3(b)(2)  of 
the  1940  Act  and,  dierefore,  is  entided  to 
an  order  of  the  SEC  under  that 
provision. 

2.  Since  its  inception  in  1981,  the 
Applicant  has  historically  engaged  in 
the  development  of  liposomes  as  drug 
delivery  systems  for  die  treatment  and 
diagnosis  of  malignant  tumors  and  other 
disease  conditions.  The  Applicant's 
technology  and  potential  products, 
however,  are  in  the  early  stage  of 


development.  The  Applicant  has  made 
substantial  progress  toward  its  goal  of 
commercially  producing  liposome-based 
drug  deUvery  systems. 

3.  Applicant  is  a  biopharmaceutical 
company  in  the  early  stages  of  product 
development  and  as  of  September  30, 
1987,  had  investable  cash  of  $18,423,356. 
representing  approximately  90  percent 
of  total  assets.  The  need  for  large  cash 
reserves  is  due  to  the  significant  cost 
and  time  requirements  necessary  for 
successful  product  development. 

4.  The  Applicant  currendy  has  no 
product  sales.  Since  inception,  the 
Applicant  has  generated  revenues  from, 
research  projects  funded  by  the  federal 
government  and  collaborative 
agreements  with  other  compaiues.  The 
Applicant  has  also  obtained  a 
substantial  portion  of  its  revenues  from 
interest  income.  These  revenues  have 
offset  in  part  the  cost  of  projects  under 
development  but  have  not  been 
sufficient  to  support  fully  the 
Applicant's  operations.  Applicant 
expects  to  commence  limited  product 
sales  in  1988  and  generated  56%  of  its 
revenue  in  1987  fi^m  activities  unrelated 
to  its  holdings  of  short-term  bank 
certificates  of  deposit. 

5.  Applicant  has  consistently 
represented,  in  its  prospectuses,  public 
disclosure  documents  filed  under  the 
Securities  and  Exchange  Act  of  1934 
("Exchange  Act"),  annual  and  quarterly 
reports  to  stockholders  and  in  press 
releases  that  it  is  engaged  in  the 
biopharmaceutical  business.  While  the 
periodic  reports  disclose  interest 
income.  Applicant  has  never  held  itself 
out  as  being  engaged  or  proposed  to 
engage  in,  the  business  of  investing, 
reinvesting,  owning,  holding  or  trading 
in  securities.  I'ress  releases  and  written 
communications  issued  by  the  AppUcant 
have  related  primarily  to  recent  events 
regarding  the  Applicant's  operations 
and  product  development.  No  press 
release  or  written  communication  to 
stockholders  or  the  investment 
community  mention  the  AppUcant's 
holdings  of  short-term  baiik  certificates 
of  deposit  other  than  to  disclose  them  on 
the  balance  sheet  and  to  note  briefly  the 
receipt  of  interest  derived  therefitim  in 
the  statement  of  operations. 
Accordingly,  a  shareholder's  return  on 
an  investment  in  AppUcant  will  be 
expected  from  its  growth  as  a 
biopharmaceutical  company  and  not 
fitim  its  holdings  of  short-term  debt 
instruments. 

6.  Each  of  Applicant's  five  directors 
and  three  elected  officers  dedicate 
substantiaUy  all  their  working  time  for 
AppUcant  in  operational  and 
administrative  activities.  The  Board  of 
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Directors'  involvemoit  in  capital 
preservation  efforts  has  been  firaited  to 
establishing  the  policy  of  preserving 
capital  and  obtaining  a  reasonable 
return  while  avoMfaig  unreasonable  risk 
to  capital  The  officers  of  the  Applicant 
have  extensive  esperience  in  operating 
companies  aad  dioical  development  of 
pharmacoriicai  pradncts.  Applicant's 
directors  and  affiteis  as  a  Group  spend 
and  are  expected  to  continue  to  spend 
for  the  tern  of  te  requested  exemption 
less  than  1%  of  Iheir  time  on  activities 
related  to  Applicanfs  holdings  of  short- 
term  debt  iiisliwiii  ills  Applicant's 
Board  of  DirettBis  adopted  a  resolution 
declaring  Appficanf  s  continuing 
intention  to  be  eq^ged  primarily  in  a 
non-investmoit  ooaipany  business  and 
to  seek  to  decrease  the  value  of  its  total 
assets  comprised  of  short-term  debt 
instruments  so  as  not  to  be  an 
investment  company  within  the  meaning 
of  the  1940  Act  and  the  rules  and 
regulations  thereunder  as  soon  as 
reasonably  possible  and  in  any  event 
within  the  period  during  which  the 
requested  order  is  in  effect.  Moreover, 
the  AppUcant  does  not  employ  the 
services  of  an  external  investment 
manager  experienced  in  the 
management  of  a  short-term  debt 
portfoUo  in  connection  with  its  capital 
preservation  effort. 

7.  In  the  alternative  to  an  order  under 
Section  3(b)(2)  of  the  Act,  Applicant 
submits  that  the  SEC  should  issue  the 
requested  order  of  exemption  pursuant 
to  Section  6(c)  of  the  1940  Aot  as 
necessary  or  appropriate  in  the  pubUc 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policies  and 
provisions  of  the  1940  Act  Applicant 
maintains  that  its  contemplated 
operations  are  not  susceptible  to  abuses 
of  the  sort  that  the  1940  Act  was 
designed  to  remedy. 

8.  The  requested  order  is  necessary  or 
appropriate  in  the  public  interest 
because  the  change  necessitated  by 
registration  under  the  1940  Act  would 
involve  necessary  burden  and  expense 
for  the  Applicant  and  its  stockholders 
where  not  likelihood  of  abuse  exists. 

9.  The  requested  order  is  consistent 
with  the  protection  of  investors  since,  as 
a  reporting  company  under  the 
Exchange  Act,  Applicant  is  already 
subject  to  extensive  reporting  and  other 
requirements  for  the  protection  of  its 
stockholders.  Applicant's  stockholders 
could  possibly  be  harmed  in  Applicant 
were  required  to  reallocate  its  existing 
short-term  bank  certificates  of  deposit  to 
lower  yielding  U.S.  Government 
securities  or  not  permitted  to  acquire 
high  quality  commercial  paper,  in  that 


Applicant's  cash  reserves  may  be 
affected  thereby  impairing  the 
successful  development  of  a  commercial 
product. 

10.  The  requested  order  is  consistent 
with  the  purposes  fairly  intended  by  the 
policies  and  provisions  of  the  1940  Act 
as  no  regulatory  purposes  of  the  1940 
Act  would  be  served  by  tequiring 
AppUcant  to  register  under  that  Act 

11.  Since  November  12, 1986, 
Applicant  could  be  deemed  to  have 
relied  on  the  one  year  safe  harbor 
exemption  provided  by  Rule  3a-2  under 
the  1940  Act  Reliance  on  Rule  3a-2  does 
not  preclude  Applicant  from  applying  to 
the  SEC  for  exeraptive  order  under  the 
1940  Act 

12.  Applicant  further  submits  that  a 
temporary  order  exempting  Applicant 
from  all  provisions  of  the  1940  Act 
pursuant  to  section  e(c)  until  a  final 
determination  is  made  on  the 
application  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policies 
and  provisions  of  the  1940  Act. 

Apptkant's  Conditioiia 

If  the  requested  order  is  granted. 
Applicant  agrees  to  the  following 
conditions: 

1.  AppUcant  will  Rnrit  its  cash 
investments  to  investment  grade,  short- 
term  certificates  of  deposit  issued  by 
banks  with  assets  of  at  least  $1  billion 
and  high  quaUty  commercial  paper,  and 
hold  those  instruments  to  maturity. 

2.  Applicant  will  continue  to  be 
engaged  primarily  in  a  non-investment 
company  business  and  to  seek  to   • 
decrease  the  value  of  its  total  assets 
comprised  of  short-term  debt 
instruments  so  as  not  to  be  an 
investment  company  within  the  meaning 
of  the  1940  Act  and  the  rules  and 
regulations  thereunder  as  soon  as 
reasonably  possible  and  in  any  event 
within  the  period  during  which  the 
requested  order  is  in  effect 

3.  AppUcant  wiU  not  engage  in  trading 
in  securities  for  short-term  speculative 
purposes. 

Temporary  Order 

The  request  for  temporary  exemptive 
reUef  pending  a  final  determination  on 
the  application  by  the  SEC  has  been 
considered,  and  it  is  found  that,  in  view 
of  the  circumstances  set  forth  above  and 
in  the  appUcaUon,  that  it  is  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  poUcy 
and  provisions  of  the  1940  Act  to  grant 
an  immediate  temporary  order  as 
requested  by  Applicant.  Accordingly, 


It  is  ordered,  pursuant  to  section  6(c) 
of  the  1940  Act,  that  the  application  for  a 
t  temporary  order  exempting  Applicant 
from  all  provisions  of  the  1940  Act  be 
and  hereby  is,  granted,  during  the  period 
from  November  12. 1987  until  the  SEC 
shaU  make  a  final  determinaUon  upon 
the  apphcation,  subject  to  the   ~ 
undertakings  to  which  AppUcant  has 
consented  and  which  are  set  forth  above 
and  in  the  appUcation. 

For  the  SEC  by  the  Division  of  Investment 
Management  pursuant  to  delegated  authority. 
Jonathan  G.Kats, 
Secretary. 

[FR  Doc.  W-11861  Filed  5-25-68;  8:45  am] 
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SMALL  BUSINESS  ADMtNtSTRATION 

Region  VII  Adviaory  Council;  Public 
Meeting  In  Omaha,  NE 

The  U.S.  Small  Business 
Administration,  Region  VII  Advisory 
Council,  located  in  the  geographical  area 
of  Omaha,  Nebraska,  wiU  hold  a  public 
meeting,  from  9:00  a.m.  to  12:00  p.m.,  on 
Monday,  June  27, 1968,  at  the  SBA 
Office,  11145  MiU  VaUey  Road,  Omaha, 
Nebraska.  11154.  to  discuss  sudi  matters 
as  may  be  presented  by  members,  staff 
of  the  U.S.  Small  Business 
Administration,  or  others  present 

For  further  information,  write  or  call 
Henry  A.  Povinelli,  District  Director. 
U.S.  Small  Business  Administration. 
11145  MiU  Valley  Road,  Omaha, 
Nebraska  11154— (402)  221-3620. 
lean  M.  Nowak. 

Director,  Office  of  Advisory  Councils. 
May  19, 1988. 
[FR  Doc.  88-11784  Filed  5-25-88;  8:45  am] 

WLUNO  CODE  SOSi-OI-H 


DEPARTMENT  OF  STATE 

lPvb»e  MOOc*  1062] 

Public  Inf  onnation  Collectlon 
Requirement  SulMnltted  to  0MB  for 
Review 

AQENCV:  Department  of  State. 
ACTtON:  The  Department  of  State  has 
submitted  the  following  public 
information  collection  requirement  to 
0MB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980. 
Pub.  L  96-^11. 

summary:  This  form  (DSP-94)  is  used  by 
the  Department  of  State  to  administer 
the  U.S.  Government  program  regulating 
conmiereial«xports  of  defense  articles, 
data,  and  services  under  the  Foreign 
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MiUtary  Sales  Program.  The  foUowi^ 
sumaiadiefl  the  infonnatioo  collectiao 
proposal  Mibaitted  to  OMB: 

Type  of  request— 9jeimMi»iemeat 

Originating  office— Bxueau  of  PoUtioo- 
Military  Affairs. 

Title  of  information  collection — 
Authority  to  Export  Defense  Articles 
and  Defense  Services  Sold  Under  the 
Foreign  Military  Sales  lYograai. 

Form  number— DSP-Q4. 

Frequency— On  occasion. 

RespooalentB—U.&.  exporters  and 
foragn  dipkNoatic  missions. 

Estimated  number  of  responses — 
5.000. 

Estimated  burden  hours— 3JS0. 

Section  %04(h)  of  Pnb.  L  96-511  was 
addressed  in  Departmental  Regulation 
106.840  (49  FR  47882). 
ADOmOMAt  mRHIMA-nON  OR 
COMMENTS:  Copies  of  the  proposed 
forms  and  supporting  documents  may  be 
obtained  from  Gail ).  Cook  (20^  B47- 
3538.  Comments  and  questions  should 
be  directed  to  (OMB)  Francine  Picoult 
(202)  395-7340. 

Date:  May  9, 1988 
Richard  C  Faulk, 
Aatiag  Aaiatamt  Secretary  for 

Adminiatration. 

[FR  Doc.  88-1U24  Filed  5-25-68;  8.^45  an] 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  CoRection 
Requirements  Submtttad  to  OMB  for 
Review 

Dote  May  20,  IMS. 

The  Department  of  Treasury  has 
submitted  the  foUowing  pubUc 
infonnation  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Pub.  L  96-511.  Copies  of  the 
submts8ion(s)  may  be  obtained  by 
calliqg  the  Treasury  Bnreau  Clearance 
Officer  listed.  Comments  to  die  OMB 
reviewer  listed  and  to  the  Treasury 
Department  Clearance  OEBoer, 
Department  of  die  Treasury.  Rioam  2224. 
15th  and  Peiuiaylvania  Avenae  NW.. 
Washnigton.  DC  20Z2a 

U.S.CaetaMSanrioe 

OMB  Number  1515-0042. 

Fonn  Number:  CF  4457. 

Type  of  Review.  Extenaion. 

TYl/er  Certifkale  of  Regietration  for 
Personal  Effiects  Taken  Abroad. 

DescriptioK  This  document  is  used  to 
provide  traveleiB  with  o  awans  of 
showing  proof  of  pttor  poeseeeien  of  a 
foreign-made  personal  tteoL 

Rapondents:  imfividuals  or 
households. 


Estimated  Burden:  10.556  hours. 

Oearance  Officer  Deonii  Dore  (202} 
566-752a  VS.  Customs  Service.  Room 
6428. 1301  Constitation  Avenue  NW.. 
Washington,  DC  20229. 

OMB  Aerwwer  Mik)  Sunderhauf 
(202)  3S5-eeea  Office  of  Management 
and  Budget  Room  3206,  New  Executive 
Office  Building.  Washiagton.  DC  20S03. 
LoisK-Hoiari. 

Departmental  Reports  Manogentent  Officer. 
[FR  Doc.  8S-11904  Piled  5-Z5-«8;  &4S  am] 


UNITED  STATES  INFORMATION 
AGENCY 

Grsnts  Program  for  Privale  Nol4or> 
Profit  OrgantaaHons  In  Support  of 
International  Educational  and  Cultoirai 
AcUvHiea 

The  United  States  Information  Agency 
(USIA)  announces  a  program  of 
selective  assistance  and  limited  grant 
support  to  non-profit  activities  of  United 
States  institutions  and  oiganizations  in 
the  Private  Sector.  The  program  is 
designed  to  increase  motud 
understanding  between  the  people  of  the 
U.S.  and  other  countries  and  to 
strengthen  the  ties  whidi  unite  our 
societies.  The  information  collection 
involved  in  this  soUcitation  is  covered 
by  OMB  Clearance  Number  3116-0175. 
entitled  "A  Grants  Program  for  Private. 
Non-Profit  Oiganizations  in  Support  of 
International  Educational  and  Cultural 
Activities."  announced  in  the  Federal 
Register  June  3. 1987. 

Private  sector  organizations  interested 
in  woriung  cooperatively  with  USIA  on 
the  following  concept  are  encoura^ged  to 
so  indicate: 

The  U.S.  and  Spain:  An  BikcatieMl 
Dialogue 

Tlie  Office  ei  Private  Sector  Programs 
will  assist  in  supporting  a  llrday  study 
tour  for  10  Spsnish  fai^ier  and  post- 
secondary  education  offictels.  The 
program  wrili  focus  on  die  dynamics  of 
higher  education  policy-making  in  the 
U.S.  and  the  operation  of  oar  university 
system.  It  wifl  trice  place  to  September 
of  1968  and  include  travel  to 
Washington.  DC  end  two  odier 
locations.  The  delegation  will  include 
representatives  of  poDcy^aaktog 
institatioDs.  the  Spoiish  government  ad 
the  autonomous  regions. 

USIA  is  most  interested  in  working 
with  ocgaaizations  diet  show  pronuse 
for  innovative  and  cost-effective 
programming;  and  with  orgaidzations 
that  have  potential  for  obtaining  private- 
sector  funding  to  additton  to  USA 
support  Organizations  must  have  the 


substantive  expertise  and  logistical 
capability  needed  to  successfully 
devekip  and  conduct  tlie  above  project 
and  shoidd  also  demonstrate  a  potential 
for  designing  pro-ams  %vhich  will  have 
a  lasting  impect  on  their  participants. 

Interested  organizations  should 
submit  a  request  for  complete 
appUcation  materials  marked  "Spanish 
Education  Projecf ' — postmariced  no 
later  than  fifteeen  days  from  the  date  of 
this  notice — to  die  address  Usted  below. 
The  Office  of  Private  Sector  Programs 
wiU  then  forward  a  set  of  materials 
which  contains  proposal  guidelines.  Tins 
announcement  is  not  a  solicitation  for 
proposals.  It  requests  letters  of  mterest 
from  potential  grantee  mstitations. 
Information  on  the  proposal  submission 
deadline  will  be  forwarded  widi  the 
appUcation  materials. 

Office  of  Private  Sector  Programs. 
Bureau  of  Educatioaal  and  Cultural 
Affairs  (ATTN:  Initiative  Programs). 
United  States  Infonnatioo  Agency.  301 
4th  Street  SW.,  Washington.  DC  20547 
Dated:  May  18, 1986. 

Robert  Ftaads  SnMh, 

Director,  Office  of  Private  Sector  Prograna. 

[FR  Doc.  88-11B25  FQed  5-25-88: 8:45  am] 
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VETERANS  ADMINISTRATION 

Privaqf  Act  of  1974;  Amended  System 
of  Records 

Notice  is  hoeby  given  that  the 
Veterans  Administration  (VA)  is 
amendtog  a  system  of  records  entided 
"Employee  HeaMi  Unit  and  Dispensary 
Records— VA"  (OeVA05)  which  is  set 
forth  on  page  780  of  the  FSderal  Regieler 
publioation.  "Privacy  Act  Issuances," 
1986  Compilation.  Volume  V.  The 
system  name  is  being  retitied  to  read 
"Eaqdoyee  Medtoal  File  system  Records 
(Tide  3^— VA."  The  system  is  being 
amended  Iqr  revising  the  paragraphs  for 
System  Name;  Sjwtem  Locetion: 
Categories  of  Individuais  Covered  by 
the  System:  Cstegories  of  Records  to  the 
System;  Routine  Uses  of  iteoords 
Matotained  to  the  ^nstem,  Indading 
Categories  of  Usen  and  the  Purposes  of 
Such  Uses;  PoKdes  end  Practices  for 
Storing,  Retrieving,  Aooesaiag,  Retaining 
and  Dispoeing  of  Records  to  the  System; 
System  Man^eits)  and  Address; 
Notificaiton  lYocedare;  Record  Access 
Proceduree;  Contesting  Record 
Procedures;  and  Record  Source 
Categories. 

Tlie  purpose  of  this  amendment  is  to 
more  efficiently  administer  VA  Title  38 
employee  medical  records  and  to  reflect 
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changes  in  "Employee  Health  Unit  and 
Dispensary  Records — VA"  resulting 
from  the  establishment  by  the  Office  of 
Personnel  Management  (0PM)  of  a 
System  of  Records  entitled  "Employee 
Medical  File  System  Records"  (OPM/ 
GOVT-10)  to  manage  Federal  civilian 
employee  medical  records.  The  system 
of  records  OPM  developed  covers 
employee  medical  records  that  are  in  the 
possession  of  Federal  agencies  and/or 
stored  in  Federal  records  centers.  The 
OPM  Government-wide  system, 
however,  does  not  cover  VA  Title  38 
employees.  We  are,  therefore,  altering 
by  amendment  VA's  "Employee  Health 
Unit  and  Dispensary  Records — VA" 
system  (08V A05)  by  revising 
"Categories  of  Employees  Covered  by 
the  System"  to  include  only  Title  38 
employees.  The  system  also  is  being 
amended  to  include  record  information 
that  is  stored  in  the  Decentralized 
Hospital  Computer  Program  (DHCP) 
system.  The  DHCP  is  an  automated 
integrated  information  system  that  has 
been  installed  at  each  VA  medical 
center  which  provides  comprehensive 
support  for  medical  center  specific 
clinical  and  administrative  needs,  as 
well  as  the  VA-wide  management 
information.  Employee  health  unit 
records  are  maintained  in  the  DHCP 
system  and  include  information  on 
scheduling,  laboratory,  and  radiology. 

The  amended  system  will  provide 
effective  safeguards  to  protect  these, 
highly  sensitive  records.  Access  to  | 
DHCP  file  information  is  controlled  by  a 
series  of  individually  unique 
passwords/codes  which  are  issued  to 
authorized  employees  that  are  entered 
as  a  part  of  each  data  message. 
Employees  who  are  authorized  access  to 
the  system  are  limited  to  only  that 
information  in  the  file  which  is  needed 
in  the  performance  of  their  official 
duties. 

Records  in  this  system  of  records  &re 
maintained  for  a  variety  of  reasons  i.e., 
to  meet  the  mandates  of  law.  Executive 
Order,  or  regulations  (e.g.,  the 
Department  of  Labor's  Occupational 
Safety  and  Health  Administration 
(OSHA)  and  Office  of  Workers' 
Compensation  Programs  (OWCP) 
regulations);  to  provide  data  necessary 
for  proper  medical,  evaluations  and 
diagnoses;  to  ensure  that  proper 
treatment  is  administered  and  to 
maintain  continuity  of  medical  care:'  to 
provide  an  accurate  medical  history  of 
the  total  health  care  and  medical 
treatment  received  by  the  individual  as 
well  as  job  and/or  hazard  exposure 
documentation  and  health  monitoring  in 
relation  to  health  status  and  claims  of 
the  individual:  to  provide  a  legal 


document  describing  the  health  care 
administered  and  any  exposure  incident; 
to  provide  a  method  for  evaluating 
quality  of  health  care  rendered  and  job- 
health-protection  including  engineering 
protection  provided,  protective 
equipment  work,  workplace  monitoring, 
and  medical  exam  monitoring  required 
by  OSHA  or  by  good  practice;  to  ensure 
that  all  relevant,  necessary,  accurate, 
and  timely  data  are  available  to  support 
any  medically-related  employment 
decisions  affecting  the  subject  of  the 
records  (e.g.,  in  connection  with  medical 
evaluations  and  disability  retirement 
decisions);  to  document  claims  filed 
with  and  the  decisions  reached  by 
OWCP  and  the  individual's  possible 
reemployment  rights  under  statutes 
governing  that  program;  to  document  an 
employee's  reporting  of  on-the-job 
injuries  or  unhealthy  or  unsafe  woridng 
conditions,  including  the  reporting  of 
such  conditions  to  OSHA  and  actions 
taken  by  that  agency  or  by  the  VA;  and 
to  ensure  proper  and  accurate  operation 
of  the  VA's  employee  drug  testing 
program  under  Executive  Order  12564. 

In  addition,  the  paragraph  entitled 
"Routine  Uses  of  Records  Maintained  in 
the  System,  Including  Categories  of 
Users  and  the  Purpose  of  Such  Uses"  is 
being  changed.  Routine  use  number  two 
has  been  deleted  since  there  is  no  longer 
a  reporting  requirement.  Routine  uses 
numbered  three,  four,  and  five  have 
been  renumbered  as  two.  three,  and 
four.  This  paragraph  is  also  being 
expanded  to  include  additional  routine 
uses  nimibered  five  through  twenty-four, 
reflecting  those  uses  identified  in  OPM/ 
GOVT-10. 

A  "Report  of  Altered  System"  and  an 
advance  copy  of  the  revised  system 
have  been  sent  to  the  Speaker  of  the 
House,  the  President  of  the  Senate,  and 
the  Office  of  Management  and  Budget 
(OMB).  as  required  by  5  U.S.C.  552a(o} 
(Privacy  Act]  and  guidelines  issued  by 
the  Office  of  Management  and  Budget 
(50  FR  52730).  December  24, 1985. 

Interested  persons  are  invited  to 
submit  written  comments,  suggestions, 
or  objections  regarding  the  routine  uses 
in  this  system  of  records  to  the 
Administrator  of  Veterans  Affairs 
(271A),  Veterans  Administration,  810 
Vermont  Avenue  NW..  Washington.  DC 
20420.  All  relevant  material  received 
before  June  28, 1988,  will  be  considered. 
All  written  comments  received  will  be 
available  for  public  inspection  only  in 
Room  132  of  the  above  address  only 
between  the  hours  of  8:00  a.m.  and  4:30 
p.m.,  Monday  through  Friday  (except 
holidays),  until  July  11, 1988. 

If  no  public  comment  is  received 
during  die  30-day  review  period  allowed 


for  public  comment,  or  unless  otherwise 
published  in  the  Federal  Register  by  the 
Veterans  Administration,  the  routine 
uses  in  this  system  are  effective  June  28, 
1988. 

Approved:  May  18, 198a 
Thomas  K.  Tumags, 

Administrator. 

Notice  of  Amendment  to  System  of 
Records 

The  system  identified  as  08V A05, 
"Employee  Health  Unit  and  Dispensary 
Records — VA,"  appearing  on  page  760  of 
the  Federal  Register  publication, 
"Privacy  Act  Issuances,"  1986 
Compilation,  Volume  V.  is  revised  as 
follows: 

08VA05 
SYSTEM  NAMC 

Employee  Medical  File  System 
Records  (Tide  38)— V A. 

SYSTEM  location: 

For  current  employees,  records  are 
located  in  VA  medical,  personnel, 
dispensary,  health,  safety  or  other 
designated  offices  at  Central  Office  and 
field  facilities  (see  Appendix  1);  with 
another  agency  providing  such  services 
for  the  VA;  or  with  private  sector 
contractors.  For  former  employees,  most 
records  will  be  located  in  an  Employee 
Medical  Folder  (EMF)  stored  in  Federal 
records  centers  operated  by  the 
National  Archives  and  Records 
Administration  (NARA).  Paper  record 
abstract  information  is  stored  in 
automated  storage  media  records  that 
are  maintained  at  the  health  care 
facilities. 

CATEOOHIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

The  following  categories  of 
individuals  are  covered  by  this  system: 
current  or  former  VA  employees 
appointed  under  38  U.S.C.  Chapter  73  to 
the  occupations  identified  in  38  U.S.C. 
4103,  4104(1).  and  4104(3);  individuals  in 
those  occupations  who  are  appointed 
under  38  U.S.C.  4114;  and  residents 
appointed  under  38  U.S.C.  4114(b).  This 
includes  employees  such  as  non- 
physician  facility  Directors,  physicians, 
dentists,  podiatrists,  optometrists, 
nurses,  nurse  anesthetists,  physician 
assistants,  expanded-function  dental 
auxiliaries,  certified  respiratory  therapy 
technicians,  registered  respiratory 
therapists,  licensed  physical  therapists, 
and  licensed  practical  or  vocational 
nurses.  Current  and  former  employees 
appointed  under  38  U.S.C.  Chapter  75  in 
the  Veterans  Canteen  Service  are  also 
covered. 


CATEOOmCS  OF  HECORDS  M  THE  SVSICH: 

Records  maintained  in  this  systnn 
include:  (1)  Mecbcal  records,  fcifins.  aixl 
reports  completed  or  obtained  when  an 
individual  applies  for  a  Federal  job  aad 
is  subsequently  employed;  (2)  Medical 
records,  forms,  and  reports  conpleted 
during  employment  as  a  condition  of 
employment,  either  by  the  VA  or  by 
another  agency.  State  or  local 
government  entity,  or  a  private  sector 
entity  under  contract  to  the  VA:  (3) 
Records  resulting  from  the  testing  of  the 
employee  for  use  of  illegal  drugs  under 
Executive  Order  12564.  Such  records 
may  be  retained  by  the  VA  (e,g.,  by  the 
VA  Medical  Review  Official)  or  by  a 
contractor  laboratory.  This  includes 
records  of  negative  results,  confirmed  or 
unconfhmed  positive  test  results,  and 
lists  of  who  has  been  tested,  who  failed 
to  report  for  testing,  and  related 
documents.  Records  maintained  by  a 
VA  dispensary  are  included  in  the 
system  only  when  they  are  the  result  of 
a  condition  of  employment  or  related  to 
an  on-the-job  occurrence.  (4)  RIes 
containing  reports  of  on-the-job  injuries 
and  medical  records,  forms,  and  reports 
generated  as  a  result  of  the  filing  of  a 
claim  for  Workers'  Compensation, 
whether  the  claim  is  accepted  or  not. 
(The  official  compensation  claim  file, 
maintained  by  the  Department  of 
Labor's  Office  of  Workers' 
Compensation  Program  (OWCP)  is  part 
of  that  agency's  system  of  records  and 
not  covered  by  this  notice.)  {5)  All  other 
medical  records,  forms,  and  reports 
created  on  an  employee  during  his  or 
her  period  of  employment,  including 
records  retained  on  a  short  term/ 
temporary  basis  (Le.,  those  designated 
to  be  retained  only  while  the  employee 
is  with  the  VA)  and  records  designated 
for  long-term  retention  (i.e.,  those 
retained  for  the  employee's  duration  of 
Federal  service  and  for  some  period  of 
time  thereafter). 

AUTHOMTY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

Executive  Order  12564;  Ui:gent  Relief 
for  the  Homeless  Supplemental 
Appropriations  Act  of  1987.  Pub.  L  No. 
100-71.  Section  503, 101  Stat.  468  (1987): 
and  Tide  38.  United  States  Code. 
Chapter  3.  Section  210(c)(l.);  Chapter  73. 
Section  4108  and  'Chapter  75.  Section 
4202. 
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ROUTINE  USES  OF  RCCORIM  MAMTAMW  Ni 
THE  SYSTEM,  MCUIOtHO  CATBOOWSS  OF 
USERS  AND  THE  FURFOSES  OF  SUCH  USES: 

Except  for  Routine  Use  7,  no  other 
Routine  Use  for  this  system  of  records 
applies  to  records  included  in  Item  (3)  in 
the  Categories  of  Records  in  the  System 
section  of  this  notice.  Drug  test  results 


may  not  be  released  under  any  other 
routiaeuse. 

*       •       •       •       • 

5.  To  disclose  information  to  dte 
Department  of  Labor,  Social  Security 
Administration,  or  a  national,  State,  or 
local  social  security  type  agency,  when 
necessary  to  adjudicate  a  claim  (filed  by 
or  on  bebalf  of  die  individual)  under  a 
retirement,  insurance,  or  health  benefit 
program. 

6.  To  disclose  information  to  another 
Federal  agency,  to  a  court,  or  a  party  in 
litigation  before  a  coihI  or  in  an 
administrative  proceeding  being 
conducted  by  a  Federal  agency,  either 
when  the  Government  is  a  party  to  a 
judicial  proceeding  or  to  comi^  with 
the  issuance  of  a  subpoena. 

7.  To  disclose  the  results  of  a  drug  test 
of  a  Title  38  employee  pursuant  to  an 
order  of  a  court  of  competent 
jurisdiction  where  required  by  the 
United  States  Government  to  defend 
against  any  challenge  against  any 
adverse  personnel  action. 

8.  To  disclose  information  to  die 
Department  of  Justice,  or  in  a  proceeding 
before  a  court,  adjudicative  body,  or 
other  administrative  body  before  whidi 
the  VA  is  authorized  to  appear,  when: 
(a)  The  VA,  or  any  component  thereof, 
or  (b)  any  VA  employee  in  his  or  her 
official  capacity;  or  (c)  any  VA 
employee  in  his  or  her  individual 
capacity  where  the  Departmoit  of 
Justice  or  the  VA  has  agreed  to 
represent  the  employee;  or  (d)  the 
United  States,  where  the  VA  determines 
that  litigation  is  likely  to  affect  die  VA 
or  any  of  its  components,  is  a  party  to 
litigation  or  has  an  interest  in  such 
litigation,  and  the  use  of  such  records  by 
the  Department  of  Justice  or  the  VA  is 
deemed  by  the  VA  to  be  relevant  and 
necessary  to  the  litigation,  provided, 
however,  that  in  eadi  case  it  has  been 
determined  that  the  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

9.  To  disclose  in  response  to  a  request 
for  discovery  or  for  appearance  of  a 
witness,  information  that  is  relevant  to 
the  subject  matter  involved  in  a  i>ending 
judicial  or  administrative  proceeding'. 

10.  To  disclose  pertinent  information 
to  the  appropriate  Federal  State  or  local 
agency  responsible  for  investigating, 
prosecuting,  enfcH-cing.  or  implementing 
a  statute,  mle.  regulation,  or  order  wh«i 
the  disclosing  agency  becoBies  av/are  of 
an  indication  of  a  violation  or  potential 
violation  of  dvU  or  criminal  law  or 
regulation. 

IL  To  disclose  information  to  the 
Offioe  of  Management  and  Budget 
(OMB)  at  any  stage  in  the  le^lative 
coord^tion  and  clearance  process  in 


connection  with  private  relief  legislation 
as  set  forth  in  OMB  Circular  No.  A-10. 

12.  To  disclose  information  to  officials 
of  the  Merit  Systems  Protection  Board 
including  the  Office  of  Special  Counsel, 
the  Federal  Labor  Relations  Authority 
and  its  general  counsel,  die  Equal 
Employment  Opportunity  Commission, 
arbitrators,  and  hearing  examiners  to 
the  extent  necessary  to  carry  out  their 
authorized  duties. 

13.  To  disclose  information  to  survey 
team  members  from  the  Joint 
Commission  on  Accreditation  of 
Healdicare  Organizations  (JCAHO) 
when  requested  in  connection  with  an 
accreditation  review,  but  only  to  the 
extent  that  the  information  is  relevant 
and  necessary  to  meet  JCAHO 
standards. 

14.  To  disclose  to  health  insurance 
carriers  contracting  with  the  Office  of 
Personnel  Management  to  provide  a 
health  benefits  plan  under  the  Federal 
Employee  Healdi  Benefits  Program, 
information  necessary  to  verify 
eligibility  for  payment  of  a  claim  for 
health  benefits  or  to  carry  out  the 
coordination  of  audit  of  benefit 
provisions  of  sudi  contracts. 

15.  To  locate  individuals  for  health 
research  or  survey  response  and  in  the 
production  of  siunmary  descriptive 
statistics  and  analytical  studies  (e.g., 
epidemiological  studies)  in  support  of 
the  function  for  which  the  records  are 
collected  and  maintained.  While 
published  statistics  and  studies  do  not 
contain  individual  identifiers,  in  some 
instances  the  selection  of  elements  of 
data  included  in  the  study  might  be 
structured  in  such  a  way  as  to  make  the 
data  individually  identifiaUe  by 
inference. 

16.  To  disclose  information  to  the 
Office  of  Federal  Employees  Group  Life 
Insurance  that  is  relevant  and  necessary 
t&  verify  election,  declination,  or  waiver 
of  regular  and/or  optional  life  insurance 
coverage  or  eligibility  for  payment  of  a 
claim  for  life  insurance. 

17.  To  disclose  information,  when  an 
individual  to  whom  a  record  pertains  is 
mentally  incompetent  or  under  other 
legal  disability,  to  any  person  who  is 
responsible  for  the  care  of  the 
individual  to  the  extent  necessary. 

18.  To  disclose  to  the  agency- 
appointed  representative  of  an 
employee  all  notices,  determinations, 
decisions,  or  other  written 
communications  issued  to  the  employee, 
in  connection  with  an  examination 
ordered  by  the  agency  under  (a) 
Medical  evaluation  (formerly  Fitness  for 
Duty)  examinations  procedures,  or  (b) 
agency-filed  disabitity  retirement 
procedures. 
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19.  To  disclose  to  a  requesting  agency, 
organization,  or  individual  the  home 
address  and  other  information 
concerning  those  individuals  who  it  it 
reasonably  believed  might  have 
contracted  an  illness  or  been  exposed  to 
or  suffered  from  a  health  hazard  while 
employed  in  the  Federal  work  force. 

2M).  To  disclose  information  to  a 
Federal  agency,  in  response  to  its 
request  or  at  the  initiation  of  the  VA,  in 
connection  with  the  retention  of  an 
employee,  the  issuance  of  a  security 
cleaiance,  the  conducting  of  a  suitability 
or  security  investigation  of  an 
individual,  the  letting  of  a  contract,  or 
the  issuance  of  a  Hcense,  grant,  or  other 
beneflt  by  the  other  agency,  or  the 
lawful  statutory,  administrative  or 
investigative  purpose  of  the  agency  to 
the  extent  that  the  information  is 
relevant  and  necessary  to  the  other 
agency's  decision  on  the  matter. 

21.  To  disclose  to  any  Federal,  State, 
or  local  government  agency,  in  response 
to  its  request  or  at  the  initiation  of  the 
VA,  information  relevant  and  necessary 
to  the  lawful,  statutory,  administrative, 
or  investigatory  purpose  as  it  relates  to 
the  conduct  of  job  related 
epidemiological  research  or  the 
assurance  of  compliance  with  Federal. 
State,  or  local  government  laws  on 
health  and  safety  in  the  work 
environment. 

22.  To  disclose  to  officials  of  labor 
organizations  recognized  under  5  U.S.C. 
Chapter  71,  analyses  using  exposure  or 
medical  records  and  employee  exposure 
records,  in  accordance  with  the  record 
access  rules  of  the  OSHA,  Department 
of  Labor,  and  subject  to  the  limitations 
of  29  CFR  1910.20{e){2)(iii)(B). 

23.  Records  from  this  sjHem  of  records 
may  be  disclosed  to  a  Federal  Agency  or 
to  a  State  or  local  government  hcensing 
board  and/or  to  the  Federation  of  State 
Medical  Boards  or  a  similar 
nongovernment  entity  which  maintains 
records  concerning  individuals' 
employment  histories  or  concerning  the 
issuance,  retention  or  revocation  of 
hcenses,  certifications,  or  registrations 
necessary  to  practice  an  occupation, 
profession  or  specialty,  in  order  for  the 
Agency  to  obtain  information  relevant 
to  an  Agency  decision  concerning  the 
hiring,  retention  or  termination  of  an 
employee  or  to  inform  a  Federal  Agency 
or  licensing  boards  or  the  appropriate 
nongovernment  entities  about  the  health 
care  practices  of  a  terminated,  resigned 
or  retired  health  care  employee  whose 
professional  health  care  activity  so 
signiAcantly  failed  to  conform  to 
generally  accepted  standards  of 
professional  medical  practice  as  to  raise 
reasonable  concern  for  the  health  and 
safety  of  patients  in  the  private  sector  or 


from  another  Federal  Agency.  These 
records  may  also  be  disclosed  as  part  of 
an  ongoing  computer  matching  program 
to  accomplish  these  purposes. 

24.  Information  in  this  system  of 
records  may  be  disclosed  to  a  State  or 
local  government  entity  which  has  the 
legal  authority  to  make  decisions 
concerning  the  issuance,  retention  or 
revocation  of  licenses,  certifications  or 
registrations  required  to  practice  a 
health  care  profession,  when  requested 
in  writing  by  an  investigator  or 
supervisory  official  of  die  licensing 
entity  for  the  purpose  of  making  a 
decision  concerning  the  issuance, 
retention  or  revocation  of  the  license, 
certification  or  registration  of  a  named 
health  care  professional. 

POUCICS  AND  PIUCnCES  FON  STOIMNO, 
RmMEVmO,  ACCCSSINO,  RCTAINHM.  ANO 
DMPOSINO  or  RECOnOS  IN  THE  SYSTEM: 

storage: 

Records  are  stored  in  paper  folders, 
microfiche,  magnetic  discs,  magnetic 
tape,  and  on  file  cards.  X-rays,  or  other 
medical  reports  and  forms.  'These 
records  are  stored  in  VA  medical, 
personnel,  dispensary,  health,  safety  or 
other  designated  offices  at  Central 
Office  and  field  facilities.  Information  in 
the  Decentralized  Hospital  Computer 
Program  (DHCP)  system  is  stored  at 
health  care  facihties. 

retmevabiuty: 

Records  are  retrieved  by  the 
employee's  name,  date  of  birth,  social 
security  number,  or  any  combination  of 
those  identifiers. 

SAPSOUAROS: 

Records  are  stored  in  locked  file 
cabinets  or  locked  rooms.  Generally,  file 
areas  are  locked  after  normal  duty 
hours.  Automated  records  are  protected 
by  restricted  access  procedures  and 
audit  trails.  Access  to  Employee 
Medical  File  System  records  is  strictiy 
lilmited  to  VA  or  contractor  officials 
with  a  bona  fide  need  for  access  to  the 
records.  Strict  control  measures  are 
enforced  to  ensure  that  access  to  and 
disclosure  from  these  records  are  limited 
to  a  "need-to-know  basis."  In  VA 
Central  Office  these  records  are 
maintained  in  staffed  rooms  during 
working  hours.  During  nonworking 
hours,  there  is  limited  access  to  the 
building  with  visitor  control  by  security 
personnel.  Access  to  the  DHCP 
computer  rooms  within  the  health  care 
facilities  is  generally  Umited  by 
appropriate  locking  devices  and 
restricted  to  authorized  VA  employees 
and  vendor  personnel.  Automated  data 
processing  peripheral  devices  are 
generally  placed  in  secure  areas  (areas 


that  are  locked  or  have  limited  access) 
or  are  otherwise  protected.  Information 
in  the  DHCP  system  may  be  accessed  by 
authorized  VA  employees.  Access  to  file 
information  is  controlled  at  two  levels; 
the  system  recognizes  authorized 
employees  by  a  series  of  individually 
unique  passwords/codes  as  a  part  of 
each  data  message,  and  the  employees 
are  limited  to  only  that  information  in 
the  file  which  is  needed  in  the 
performance  of  their  official  duties.  Drug 
testing  records  will  be  maintained  in 
accordance  with  the  Urgent  Relief  for 
the  Homeless  Supplemental 
Appropriations  Act  of  1987,  Pub.  L  No. 
100-71,  Section  503, 101  Stat.  468  (1987). 
Contractor  laboratories  are  subject  to 
the  same  restrictions  as  VA  employees. 

retention  and  disposal: 

Records  are  retained  in  accordance 
with  records  retention  standards 
approved  by  the  Archivist  of  the  United 
States,  the  National  Archives  and 
Records  Administration,  and  published 
in  Agency  Records  Control  Schedules. 
Records  arising  in  connection  with 
employee  drug  testing  under  Executive 
Order  12564  are  generally  retained  for 
up  to  2  years.  Records  are  destroyed  by 
shredding,  burning,  or  by  erasing  the 
magnetic  media.  Automated  storage 
media  is  retained  and  disposed  of  in 
accordance  with  disposition 
authorization  approved  by  the  Archivist 
of  the  United  States. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Director,  Office  of  Personnel  and 
Labor  Relations  (05),  VA  Central  Office, 
810  Vermont  Avenue  NW.,  Washington, 
DC  20420. 

NOTIFICATION  PROCEDURE: 

Individuals  wishing  to  inquire 
whether  this  sytem  of  records  contains 
records  on  them  should  follow  the 
appropriate  procedure  listed  below. 

a.  Current  employees.  Current 
employees  should  contact  the  local 
facility  at  which  they  are  employed. 
Individuals  must  furnish  such  ^ 
identifying  information  as  required  by 
VA  for  their  records  to  be  located  and 
identified. 

b.  Former  employees.  Former 
employees  should  contact  the  local 
facility  at  which  they  were  employed. 
Individuals  submitting  requests  must 
submit  the  following  information  for 
their  records  to  be  located  and 
identified:  (1)  Full  name,  (2)  date  of 
birth,  (3)  social  security  number,  (4) 
name  and  location  of  VA  facility  where 
last  employed  and  dates  of  emploj-ment, 
and  (5)  signatiu-e. 


RECORD  ACCESS  PROCEDURES: 

Individuals  requesting  access  to  and 
contesting  the  contents  of  records  must 
submit  the  following  information  for 
their  records  to  be  located  and 
identified:  (1)  Full  name,  (2)  date  of 
birth,  (3)  social  security  number,  (4) 
name  and  location  of  VA  facility  where 


last  employed  and  dates  of  employment, 
and  (5)  si^iature. 

CONTESTINO  RECORD  PROCSDURtS: 

(See  Record  Access  Procedures 
above). 

RECORD  SOURCE  CATEOORIES: 

Records  in  this  system  are  obtained 
from:  The  individual  to  whom  the 


records  pertain,  VA  employee  health 
unit  stafi.  Federal  and  private  sector 
medical  practitioners  and  treatment 
facilities,  supervisors/managers  and 
other  VA  ofGcials,  testimony  of  witness, 
and  other  VA  records. 
(PR  Doc.  88-11770  Filed  5-25-88: 8:45  am) 
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This  section  of  me  FEDERAL  REGISTER 
contains  editorial  conections  of  previously 
published  Presidential,  Rule,  Proposed 
Rule,  and  Notice  documents  and  volumes 
of  the  Code  of  Federal  Regulations. 
These  corrections  are  prepared  by  the 
Office  of  the  Federal  Register.  Agency 
prepared  corrections  are  issued  as  signed 
documents  and  appear  in  the  appropriate 
document  categories  elsewhere  in  the 
issue. 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  261 

[SW-FRL-3372-1] 

Hazardous  Waste  Management 
System;  Identification  and  Listing  of 
Hazardous  Waste;  Proposed  Exclusion 

Correction 

In  proposed  rule  document  88-9523 
beginning  on  page  15422  in  the  issue  of 
Friday,  April  29. 1988,  make  the 
following  corrections: 

1.  On  page  15424,  in  the  second 
column,  in  the  third  complete  paragraph, 
in  the  15th  line,  "FAF'  should  read 
•EAF'. 

2.  On  page  15425,  in  table  3,  in  entry 
"Selenium",  in  column  9,  remove  "0";  in 
entry  "Silver",  colimin  9  should  read 
"<0.01";  and  the  last  entry,  Hrst  column 
should  read  "Cyanide  *". 

3.  On  page  15426.  in  the  first  column, 
in  the  third  complete  paragraph,  in  the 
eighth  line,  "or"  should  read  "of. 
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4.  On  page  15427,  in  the  first  column, 
after  the  fifth  complete  paragraph,  the 
"Date"  line  should  appear  immediately 
below  "(Title  of  Certifying  Person)". 


BILUNQ  COOC  1S0S-01-O 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

46  CFR  Part  62 

[CGO  81-030] 

Vital  System  Automation 

Correction 

In  rule  dociunent  88-10622  beginning 
on  page  17820  in  the  issue  of 
Wednesday,  May  18, 1988,  make  the 
following  corrections: 

§62^5-25    [CorrMtsd] 

1.  On  page  17841,  in  the  second 
column,  in  §  62.25-25,  in  paragraph  (a), 
in  the  Hrst  line,  "programable"  shoiild 
be  capitalized,  and  in  paragraph  (d),  in 
the  Rfth  line,  "aboard"  was  misspelled. 

§62.35-5    [CorrMtad] 

2.  On  page  17842,  in  the  second 
column,  in  §  62.35-5,  in  paragraph  (b)(5), 
in  the  second  line,  "(e)"  should  read 
"(d)". 

§62.35-50    [Corrected] 

3.  On  page  17844,  in  §  62.35-50,  in 
paragraph  (a),  in  the  table,  at  the  end  of 
the  overall  heading,  the  parenthetical 
reference  should  read  "(Note  1)". 


4.  On  the  same  page,  in  the  table,  in 
the  third  column,  under 
"Instrumentation",  the  23rd  line,  now 
reading  'Temperature,  forced 
lubrication"  should  read  'Temperature", 
and  the  24th  line,  now  reading 
"Pressure"  should  read  "Forced 
lubrication  pressure". 

5.  On  the  same  page,  in  the  table,  in 
the  fifth  column,  under  "Safety  control", 
"do"  should  read  "ditto"  wherever  it 
appears. 

6.  On  the  same  page,  in  the  table,  in 
the  sixth  column,  under  "Notes"  the  10th 
and  12th  entries  should  be  removed  and 
the  remaining  entries  should  be  non- 
superior  arable  numerals  without 
parentheses. 

7.  On  the  same  page,  following  the 
table,  in  footnote  two,  "Roller"  should 
read  "Rollover". 

§62.50-20    [CorrectMl] 

8.  On  page  17845,  in  the  third  column, 
in  S  62.50-20(c),  in  the  note,  in  the 
second  line,  "machinery"  was 
misspelled. 

9.  On  page  17846,  in  the  Hrst  column, 
in  S  62.50-20,  the  second  paragraph  (g) 
should  be  paragraph  (h). 

§62.50-30    [Corrected] 

10.  On  the  same  page,  in  the  second 
column,  in  §  62.50-30,  in  paragraph  (a), 
in  ^e  second  line,  "these"  should  read 
"those". 
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ENVmONMEMTAL  PfX>TECTION 
AGENCY 

40  CFR  Parts  152  and  172 
[OPP-3S101B;  FRL  3320-4) 

PestlGlde  Registration;  Feee  for 
noceeeeig  acuviims 

AOBICV:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 


r.  EPA  is  issuing  amendments 
to  40  CFR  Parts  152  and  172  which 
establish  fees  to  be  collected  by  EPA 
from  applicants  when  they  request  EPA 
to  conduct  certain  registration  activities 
under  the  Federal  Insecticide,  Fungicide 
and  Rodentidde  Act  (FIFRA),  7  U.S.C. 
136  et  seq.,  as  amended.  The 
amendments  authorize  EPA  to  collect 
the  fees  in  advance  of  conducting 
requested  registration  activities  and  will 
allow  EPA  to  recoup  the  cost  to  the 
Agency  of  providing  registration 
activities.  The  authority  for  this 
rulemaking  is  31  U.S.C  9701  and  Public 
Law  100-202. 

DATE  These  regulations  are  effective  on 
June  27, 1968.  Actual  compliance  with 
this  rule  will  be  required  in  association 
with  applications  received  or 
postmariied  after  June  27, 198a 
Applicants  who  submit  applications 
prior  to  the  effective  date  of  the  rule, 
which  are  determined  by  EPA  to  be 
complete,  will  not  be  required  to  pay 
fees.  Incomplete  applications  submitted 
to  EPA  prior  to  the  effective  date  of  the 
rule,  and  resubmitted  after  the  effective 
date,  will  be  subject  to  the  registration 
fee  schedule  contained  in  the  rule.  EPA 
may  waive  the  fee  if.  in  its  judgment,  the 
first  submission  was  nearly  complete. 
FOR  FUHTMCR  IMTOmiATION  CONTACT: 
By  Mail:  Ken  Wetzel,  Program 
Management  and  Support  Division 
(TS-757C),  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency,  401 M  St.  SW.,  Washington, 
DC  20460 
Office  location  and  telephone  number 
Room  1002.  CM  #2. 1921  Jefferson 
Davis  Highway,  Arlington,  VA  (703- 
557-1128). 
supnaMSNTARV  information:  This  rule 
establishes  fees  for  certain  registration 
activities  that  are  required  to  be 
completed  under  FIFRA  when 
applicants  request  a  registration,  a 
modification  to  an  existing  registration, 
or  an  experimental  use  permit.  Each 
applicant  must  make  payment  of  the  fee 
prior  to,  or  at  the  time  the  application  is 
submitted.  Food  additive  petition  review 
fees  were  included  in  the  proposed  rule, 
but  have  not  been  included  in  this  final 


rule.  The  Agency  intends  to  establish 
these  feet  in  a  subsequent  rule. 

LBackground 

A.  Statutory  Authority 

EPA  issued  a  proposed  rule  in  the 
Federal  Register  of  November  28. 1986 
(51 FR  42974),  proposing  to  collect  fees 
for  certain  registration  activities  EPA 
conducts  under  FIFRA  and  section  409 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (FFDCA).  Subsequently,  EPA  issued 
a  doamient  extending  the  time  for 
comment  on  the  proposed  rule, 
published  in  the  Federal  Register  of 
January  22, 1987  (52  FR  2433).  As  stated 
in  the  preamble  of  the  proposed  rule,  die 
Independent  Offices  Appropriation  Act 
of  1952  (lOAA)  contained  a  provision 
authorizing  recoupment  by  Federal 
agencies  of  certain  costs  incurred  by 
them.  This  statute,  codified  as  31  U^.C 
9701  and  commonly  referred  to  as  the 
"User  Charge  Statute",  authorizes  and 
encourages  Federal  regulatory  agendas 
to  recover,  to  the  fullest  extent  possible, 
costs  attributable  to  services  prerided 
to  identifiable  recipients.  Public  Law 
100-202,  which  appropriated  funds  for 
EPA  for  FY  1988,  contained  a  prevision 
authorizing  EPA,  in  1988,  to  assess  and 
collect  fees  and  to  deposit  an  amount 
not  to  exceed  $25  million  into  a  special 
fund  which  shall  be  available  for 
appropriation,  and  remain  available 
until  expended,  to  carry  out  the 
Agency's  activities  in  the  programs  for 
which  the  fees  or  charges  are  made. 
Pestidde  registration  fees  were 
specifically  dted  by  the  Conference 
Report  as  an  example  of  the  type  of  fees 
authorized  by  that  Act.  Although  Public 
Law  100-202  was  passed  subsequent  to 
publication  of  the  Agency's  proposed 
nile,  this  final  rule  is  being  issued  under 
the  authority  of  31  U.S.C.  9701  and 
Public  Law  100-202  in  view  of  the  dear 
applicability  of  the  Appropriations  Act 
to  the  rule. 

FIFRA  authorizes  EPA  to  regulate 
pesticide  products.  The  regulation  of 
pesticides  indudes  registering  products 
prior  to  distribution  and  sale  within  the 
United  States,  continued  regulation  of 
these  products  and  their  uses  after 
registration,  and  identification  and 
elimination  of  unreasonable  adverse 
effects.  A  registration  is  a  license  that 
allows  the  registrant  to  market  a 
pesticide  product 

In  recognition  of  the  fact  that 
pestidde  applicants  and  registrants 
receive  certain  benefits  from  EPA's 
registration  activities,  the  Agency  has 
examined  the  feasibility  and  desirability 
of  making  the  pestidde  registration 
program  as  self-supporting  as  possible 
by  having  the  applicant  bear  some  of  the 


costs  of  pestidde  registration  through 
the  registration  fee  system  authorized  by 
31  U.S.C.  9701  and  Pub.  L 100-202. 
Through  the  annual  appropriation  of 
funds  by  the  Congress,  the  public 
provided  approximately  $69  million  to 
support  the  pestidde  program  in  FY 
1987. 

It  should  be  noted,  that  for  many 
years,  EPA  has  been  collecting  fees  for 
processing  related  tolerance  petitions, 
as  authorized  by  FFDCA  section  408(o). 
These  fees  are  placed  in  a  revolving 
fund  and  are  directly  available  to  the 
program.  Fees  collected  under  31  U.S«C. 
0701  are  to  be  deposited  to  the  U.S. 
Treasury,  rather  than  being  directly 
availaUe  to  the  program.  Fees  collected 
under  Pub.  L 100-202  are  to  be 
deposited  in  a  spedal  fund  in  the  U.S. 
Treasury  which  is  to  be  avaUable  for 
appropriation,  to  remain  available  until 
expended,  to  carry  out  the  Agency's 
activities  in  the  program  for  which  the 
fees  or  charges  are  made.  Accordingly, 
fees  assessed  and  collected  in  FY  1988 
pursuant  to  this  rule  will  be  deemed  to 
be  assessed  and  collected  under  the 
authority  of  Pub.  L 100-202  in  order  to 
insure  the  availability  of  such  funds  to 
the  Agency  in  accordance  with 
Congressional  intent  Assignment  of  fees 
in  1988,  is,  however,  subject  to  the 
overall  limit  of  $25  million  on  EPA  fee 
collections  pursuant  to  Pub.  L  100-202. 

B.  Activities  for  Which  Fees  Will  be 
Charged 

In  this  rule,  EPA  includes  in  its  user 
charge  system  the  costs  of  the  following 
regulatory  activities: 

1.  New  chemical  registration  reviews. 

2.  New  biochemical  and  microbial 
registration  reviews. 

3.  New  use  pattern  registration 
reviews. 

4.  Old  chemical  registration  reviews. 

5.  Amendment  reviews. 

6.  Experimental  use  permit  reviews. 

C.  Activities  for  Which  Fees  Will  Not 
Be  Charged 

The  Agency  will  not  collect  fees  under 
this  rule  for  the  following  activities: 

1.  FFDCA  section  408  tolerance 
petition  reviews  (currently  charged  for 
under  40  CFR  Part  180). 

2.  Certification  and  training. 

3.  Reviews  of  currently  registered  uses 
of  pestiddes  (induding  reregistration 
activities). 

4.  State  registration  reviews  that  meet 
special  local  needs. 

5.  Reviews  of  emergency  exemption 
requests. 

6.  EPA's  research  and  development 
activities. 

7.  Pestidde  enforcement  activities. 


8.  The  inte^eted  pest  management 
program. 
9l  The  f»sm  safety  program. 
10.  Food  additive  petititm  reviews. 

D.  Fee  Schedule 

• 

The  Agency  published  in  the  Notice  of 
Proposed  Rulemaking  a  proposed  fee 
schedule  which  used  FY  1983  data  in  the 
calculation  of  those  fees.  At  that  time, 
the  Agency  proposed  increasing  fees  by 
Federal  pay  scale  increases  up  to  the 
date  of  publication  of  the  final  rule.  The 
Federal  pay  scale  increases  were  4 
percent  in  1084, 3.5  percent  in  1985. 0 
percent  in  1086. 3  percent  in  1987.  and  2 
percent  in  198&  Each  fee  on  the 
schedule  was.  thereby,  increased  by 
13.09  percent  for  FY  1984-1988  and 
rounded  to  the  nearest  ^00.  "The  fee 
schedule  for  1988  is  as  follows: 

Type  of  Registration 


Transaction 

Amount 
offaa 

$184,500 

Naw  Biochsmtc^  and  Mcrobial  Regis- 

ttadon  Rcvtaw : 

64.000 

33,800 

Exparimanlal  Uaa  PaniiH  Ra^rtw  »«»««. 

4,500 

4,000 

700 

These  fees  reflect  the  Agency's  costs 
of  conducting  the  above  types  of 
reviews.  To  die  best  of  EPA's 
knowledge,  they  represent  only  a  small 
fraction  of  most  applicants'  product 
development  costs  for  these  activities. 
Based  on  data  from  the  National 
Agricultural  Chemicttls  Association, 
which  stated  that  its  members  spent 
$527  million  on  research  and 
development  for  pestiddes  in  1982,  the 
additional  $14  mUIion  projected  to  be 
paid  in  fees  would  add  about  2.7  pereent 
to  the  expected  industry  research  and 
development  costs.  The  fee  of  $184,500 
for  a  new  chemical  application 
represents  about  0.7  percent  of  the  $25 
million  a  company  would  spend,  on  the 
average,  in  developing  a  product.  It  is 
the  intent  of  the  Agency  to  charge  fees 
which  continue  to  reasonably  reflect  the 
current  costs  of  operating  die 
registration  program.  The  Agency  shaU, 
therefore,  periodically  review  costs  and 
fees  to  make  certain  that  they  are  in 
balance.  Should  the  methodology  or 
procedure  for  calculating  die  user  fees 
warrant  diange.  EPA  will  prepare  such 
changes  and  invite  public  comment  prior 
to  revision  of  die  fee  schedule.  However, 
in  order  to  keep  the  fees  reasonably 
consistent  with  general  costs,  the  fee 
schedule  shall  be  changed  annually  by 
the  same  percentage  as  the  percent 
change  in  the  Federal  General  Schedule 


(OS)  pay  scale.  New  fees  will  be  printed 
in  the  FedKal  Register  as  a  final  rule,  to 
become  efiiective  30  dajrs  or  more  after 
promulgation,  as  specified  in  die  rule. 

E.  Fee  Waivers 

The  rule  contains  provisions  for  five 
types  of  waivers:  minor  use,  IR-4.  severe 
econoBiic  impact  public  interest,  and 
EPA-initiated  amendments.  Issues 
concerning  these  waivers  are  addressed 
in  Unit  EL  of  this  document 

n.  Response  to  Cranments  ^ 

A.  Lack  of  Statutory  Authority 

There  were  28  comments  stating  that 
EPA  lacks  statutory  audiority  to  charge 
fees  to  applicants  for  services  provided 
during  the  registration  (^  die  appUcants' 
pestidde  products.  The  Agency 
disagrees  with  the  premise  of  these 
comments  and  promulgates  these  fees 
for  FIFRA-related  activities  under  the 
authority  of  31  U.S.C  9701  and.  for  FY 
1988,  Pub.  L  100-202. 

Eleven  Commenters  stated  that  the 
public  in  general  derives  a  greater 
benefit  from  the  registration  of 
pestiddes  than  does  the  industry  and 
therefore,  the  industry  should  not  be 
charged  fees.  Three  comments  suggested 
that  the  Agency's  proposed  rule 
represents  a  tax  and  not  a  fee.  Two 
commenters  dted  National  Cable 
Television  Assn.  v.  U.S..  415  U.S.  336 
(1978)  and  FPC  v.  New  England  Power 
Company.  415  U.S.  345  (1974)  as  cases 
establishing  the  accepted  understanding 
of  die  lOAA  (31  U.S.C.  9701).  In 
developing  the  registration  fee  structure, 
EPA  reviewed  the  case  law  and  kept  in 
mind  National  Cable  Television  Assn.  v. 
U.S.,  in  which  the  Supreme  Court 
distinguished  "taxes,"  which  the  Court 
stated  could  be  levied  only  by  the 
Congress,  bom  "fees."  which  may 
properly  be  charged  by  Federal  agendes 
pursuant  to  31  U.S.C.  9701.  The 
distinction  drawn  by  the  Court  was  that 
unlike  a  tax,  a  fee,  "is  inddent  to  a 
voluntary  act  e.g..  a  request  that  a 
public  agency  permit  an  applicant"  to 
engage  in  a  regulated  activity  and  is 
therefore  charged  for  an  agency  action 
w^ch.  "bestows  a  benefit  on  the 
applicant  not  shared  by  other  members 
of  sodety."  The  user  fee  established  in 
this  rule  is  a  "fee"  under  that  definition. 
Companies  choose  to  produce  a 
pestidde  and  request  EPA  to  grant 
initial  and  continuing  registrations  for 
their  products.  The  Agency,  by  granting 
such  registrations,  is  bestowing  a  benefit 
on  the  applicant  that  is  not  shared  by 
other  members  of  sodety.  This 
contention  is  supported  by  Mississippi 
Power  S'Light  Co.  v.  NRC.  601 F.  2d  223, 
229  (5di  Cir.  1979),  and  Phillips 


Petroleum  Ca  v.  FERC  788  F.  2d  970, 
376-377  (lOdi  Or.  1986). 

In  1972,  an  amendment  to  FIFRA 
authorizing  fees  for  registration  was 
proposed,  but  was  ddeted  in 
cocdference,  and  the  conference  report 
induded  language  indicating  that  no 
fees  should  be  charged  (S.  Rep.  No.  92- 
1540, 92nd  Cong.,  2nd  Sess.  (1972)).  Two 
commenters  stated  that  this  1972 
conference  report  demonstrated 
Congressional  intent  not  to  impose 
registration  fees.  The  Agency  views  31 
U.S.C.  9701  as  adequate  justification  for 
charging  registration  fees  despite  the 
1972  legislative  action  on  FIFRA.  While 
Pub.  L 100-202  dearly  authorizes 
collection  of  pestidde  registration  fees, 
EPA  does  not  consider  this  to  be  an 
indication  on  the  part  of  the  Congress 
that  the  Agency  otherwise  lacked  this 
authority.  In  addition,  the  Federal 
Pestidde  Act  of  1978  (Pub.  L  05-396. 
September  30, 1978).  also  required  EPA 
to  study  the  feasibility  of  establishing 
fees  payable  by  applicants  requesting 
registrations.  The  required  study  was 
completed  and  a  report  delivered  to 
Congress.'  In  the  report  EPA  conduded 
that  there  were  no  major  technical  or 
administrative  constraints  on  assessing 
and  collecting  fees. 

B.  Activity  Costs 

Several  comments  were  related  to  the 
timely  review  of  registration 
applications.  The  commenters  argued 
that  prompt  EPA  review  of  applications 
should  be  required  if  fees  are  to  be 
levied,  llie  Agency  intends  to  provide 
as  rapid  a  review  of  registration 
applications  as  is  possible.  EPA 
attempts  to  con^ilete  review  of  new 
chemicals  and  first  food  use  registration 
applications  in  the  time  frames  dted  in 
OPP  PR  Notice  86-».  Submission  of 
Incomplete  Applications  for 
Registration  of  Pesticides  Under  Section 
3  of  FIFRA.  Other  review  time  targets 
have  been  set  administratively  based  on 
the  nature  of  the  work  to  be  done.  It  is 
difficult  to  set  absolute  limits  on  the 
time  required  to  review  a  registration  . 
application  due  to  occasionally 
incomplete  data  bases,  varying 
complexity  of  cases,  and  the  occasional 
need  for  additional  data  or  fluctuations 
in  the  number  of  incoming  applications 
when  OPP  review  resources  are  fixed. 
The  Agency  believes  that  fees  will 
encourage  applicants  to  submit 
necessary  data  and  will  also  discourage 


■  'Technical  and  Economic  FeMibility  of 
Charging  Feet  to  Cover  Coat*  of  Pesticide 
Registratiaa  Program*  and  nPRA."  Oflice  of 
Pesticide  Pttigrams,  Februaiy  1980. 
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the  submission  of  inadequate 
applications. 

Several  conunentera  argued  that  the 
proposed  new  chemical  fee  would 
represent  a  substantial  portion  of  their 
research  and  development  budget,  as 
opposed  to  the  2.9  percent  share  cited  in 
the  Notification  of  Proposed  Rulemaking 
for  the  industry  at  large.  The  2.9  percent 
figure  (present  estimate  is  2.7  percent) 
was  used  to  show  the  impact  of  fees  on 
the  industry  in  relation  to  overall 
research  and  development  costs.  In 
considering  this  average,  it  is  critical  to 
note  that  any  one  company  may  have 
fees  that  exceed  this  percentage  of  its 
research  and  development  costs  for  any 
1  year,  but  that  same  company  may  not 
have  any  registration  activities  in  other 
years.  Therefore,  although  fees  will  not 
impact  heavily  on  the  industry  at  large, 
it  is  acknowledged  that  some  companies 
wiU  periodically  have  fees  that  appear 
large  when  measured  against  their 
annual  research  and  development  costs. 
Such  companies  may  be  qualified  to 
seek  reUef  through  the  severe  economic 
impact  waiver  provision  of  this  rule. 

Several  commenters  argued  that  it  is 
unfair  to  charge  a  basic  manufacturer 
the  new  chemical  fee,  when  a  follow-on 
registrant  pays  only  the  old  chemical 
fee.  No  change  has  been  made.  The  fees 
for  new  chemical  reviews  and  old 
chemical  reviews  are  based  on  the 
actual  costs  to  the  Agency.  Three 
commenters  advocated  charging  fees 
only  to  the  manufacturer  of  an  active 
ingredient,  arguing  that  these  costs 
would  be  passed  on  more  equitably  to 
formulators  by  the  market  than  through 
separate  fee  categories.  No  change  has 
been  made.  The  primary  objective  in 
charging  fees  is  to  recover,  as  much  as 
possible,  EPA's  cost  of  registration 
activities.  Amendment  and  old  chemical 
fees  are  charged  for  activities  that 
create  a  cost  to  the  Agency.  The  Agency 
notes  that  firms  that  formulate  products 
from  registered  products  purchased  from 
others  will  pay  registration  fees  that 
reflect  only  the  cost  of  processing  their 
end-use  registrations.  The  much  higher 
cost  of  review  of  the  data  on  the  safety 
of  the  active  ingredient  in  the  purchased 
product  will  be  paid  by  the  registrant  of 
that  product  and,  presumably,  passed  on 
in  the  manner  these  commenters 
support. 

One  commenter  questioned  the 
definitions  of  biochemical,  biotechnical 
and  microbial  re^strations.  Definitions 
for  biochemical  and  microbial  pesticides 
are  contained  in  40  CFR  158.65  (a)  and 
(b).  Hie  A^ncy  believes  that  these 
definitions  adequately  define  these 
terms  for  purposes  of  the  biochemical/ 
microbial  fee  category.  Although  the 


NPRM  contained  the  term 
"biotechnical"  and  the  final  rule  omits 
that  term,  this  should  not  be  construed 
to  mean  that  the  rule's  requirements  do 
not  apply  to  the  process  of 
biotechnology.  The  Agency's  original 
concept  of  biotechnical  pesticides  is 
embodied  in  the  cited  definition  for 
biochemicals  and  microbials.  The 
change  merely  means  that  there  may  be 
new  chemical  registration  applications 
for  which  the  Agency  *vill  need  to  make 
a  case-by-case  assessment  to  determine 
which  fee  category  is  appropriate. 

C.  Method  of  Calculating  User  Fees 

A  few  commenters  indicated  that  the 
fee  schedules  were  higher  than  the  fees 
that  would  be  justified  by  the  services 
OFF  provides.  The  Agency  has 
established  fees  based  on  an  in-depth 
analysis  of  the  resources  expended  by 
the  Agency  on  registration  and 
supporting  activities.  The  preamble  to 
the  proposed  rule  contained  a  full 
discussion  of  the  methods  us^4  to 
develop  the  fee  schedule. 

The  data  used  to  develop  this  fee 
system  were  derived  from  the  OPP  Time 
Accounting  Information  System  (TAIS), 
the  OPP  On-line  Action  Tracking 
System  (OLTS),  the  EPA  Financial 
Management  System  (EMS),  the  OFF 
Extramural  Resource  Management 
System  (ERMS),  and  other  internal 
records.  Interviews  were  also  conducted 
with  responsible  program  personnel  to 
verify  the  information  contained  in  the 
data  bases  and  the  technical  steps 
involved  in  registering  a  pesticide.  EPA 
will  periodically  monitor  and  review 
these  systems  to  assure  that  the  fees 
represent  the  true  cost  to  the 
government  for  the  appropriate 
registration  activities.  If  a  review  of  the 
data  indicates  that  a  new  fee  schedule  is 
necessary,  then  the  Agency  will  submit 
rulemaking  to  change  the  fees 
accordingly. 

Four  commenters  indicated  that  state 
fees  are  a  burden  to  the  industry  and 
need  to  be  considered  in  setting  the 
Federal  fees.  No  change  has  been  made. 
The  Agency  examined  the  fees  charged 
by  48  states  and  the  District  of 
Columbia.  These  state  fees  are  usually 
based  on  product  registrations  and 
range  from  $10  to  $80  per  product, 
averaging  about  $25.  Some  states  also 
charge  other  types  of  fees,  such  as 
license  fees,  but  these  fees  do  not  seem 
prohibitive  either.  EPA  has  concluded 
that  the  economic  impact  of  state  fees  is 
not  large  enough  to  alter  the  fee 
structure.  In  any  case,  state  fees  have  no 
effect  on  the  cost  to  EPA  of  processing 
registration  actions. 

Several  commenters  indicated  that  a 
distinction  should  be  made  between 


food-use  and  non-food-use  chemicals  in 
levying  fees.  One  argued  that 
registration  applications  for  non-food- 
use  pesticides  do  not  require  as 
extensive  a  data  base  of  residue  and 
toxicology  information  as  d*  food-use 
pesticides  and  that  the  fees  should 
reflect  this  lower  cost 

.No  change  has  been  made.  While  this 
argument  may  have  been  true  in  the 
past,  the  Agency  is  now  requesting 
much  more  information  of  non-food-use 
registrants  and  there  is  little  difference 
in  review  time  between  most  food-use 
and  non-food-use  applications.  There 
may  be  additional  review  time  incurred 
for  the  review  of  a  tolerance  submitted 
by  a  food-use  applicant  The  petitioner 
will  be  charged  the  appropriate 
tolerance  fee,  in  addition  to  the 
registration  fee.  Therefore,  a  food-use 
applicant  may  incur  more  fee  costs  for 
associated  registration  activities  than  a 
non-food-use  applicant 

Several  commenters  indicated  that 
new  chemical  and  new  biochemical 
registrants  should  be  charged  the  same 
fee  if  the  system  is  to  be  fair  and  based 
on  benefit  to  the  recipient.  Another 
commenter  indicated  that  the  cost  of 
reviewing  a  new  biochemical  is 
approximately  20  times  less  than  for 
reviewing  a  new  non-biochemical 
insecticide.  No  change  has  been  made. 
The  fees  being  charged  are  based  on 
review  costs  experienced  by  the 
Agency.  EPA  will  periodically  review  its 
cost  accounting  data  and  adjust  fees  if 
warranted. 

D.  When  the  User  Fees  May  be  Waived 
or  Adjusted 

Several  commenters  requested  a 
better  definition  of  waiver  criteria  so 
that  waivers  will  be  granted  in  a 
consistent  and  equitable  fashion.  EPA 
has  attempted  to  improve  the  entire 
waiver  section  of  the  rule  so  that  criteria 
for  each  category  can  be  better 
understood  and  the  documentation 
required  presents  minimal  biu'den  to  the 
waiver  applicant  These  improvements 
are  described  in  this  unit 

1.  Refunds.  One  commenter  stated 
that  if  fees  are  truly  based  on  benefits 
to  the  registrant  EPA  should  refund  any 
fees  when  a  registration  application  is 
denied  or  a  registration  is  cancelled. 
Regardless  of  whether  an  application  is 
denied,  the  cost  of  review  is  still 
incurred  by  the  Agency,  at  the 
applicant's  request  However,  if  an 
application  is  submitted  to  the  Agency 
and  is  not  processed  because  it  is 
incomplete,  then  the  Agency  shall 
refund  the  fee.  less  $1,200  for  handling 
and  initial  review.  Additionally,  if  an 
application  is  withdrawn  by  the 


applicant  prior  to  significant  Agency 
scientific  review,  the  Agency  will  refund 
the  fee,  less  $1,200.  Incomplete  or 
withdrawn  applications  for  amendments 
will  not  result  in  refunds  of  the  fee 
because  the  fee  for  amendments  ($700) 
is  less  than  the  charge  ($1,200)  for 
handling  and  initial  review  of 
applications.  If  an  unacceptable  or 
withdrawn  application  is  resubmitted, 
the  applicant  must  submit  the  full  fee 
that  would  be  required  if  it  were  being 
submitted  for  the  firqt  time. 

2.  Waiver  request  fees.  One 
commenter  argued  that  fees  for  waiver 
requests  are  inappropriate.  No  change 
has  been  made.  "Hie  Agency  will  have  to 
.^xpend  resources  in  order  to  evaluate 
waiver  requests.  The  waiver  request  fee 
will  be  refunded  and  that  cost  wiU  be 
absorbed  by  the  U.S.  Government  when 
the  waiver  is  granted.  However,  the 
Federal  Government  cannot  absorb  the 
cost  of  this  review  when  the  request  is 
not  warranted.  Waiver  request  fees  will 
discourage  spurious  waiver  applications 
and  ensure  that  the  waiver  review 
process  does  not  place  unreasonable 
administrative  burdens  on  the  Agency. 
Waiver  request  fees  are  not  meant 
however,  to  discourage  legitimate 
requests.  The  waiver  process  in  the  rule 
is  designed  to  provide  minimal  burden 
to  an  applicant  in  applying  for  a  waiver. 

3.  Integrated  Pest  Management  (IPM). 
The  NniM  discussed  a  waiver  of  fees 
for  registration  of  some  products  judged 
to  be  useful  in  IPM  programs.  One 
commenter  indicated  that  any 
disincentive  to  the  registration  of 
pesticides  caused  by  prohibitive  fees 
would  be  a  limitation  on  IPM  practices. 
Although  no  specific  waiver  provision  is 
estabhshed  for  IPM,  the  public  interest 
waiver  provision  will  permit 
consideration  of  a  product's 
extraordinary  utility  for  IPM  as  a  factor 
in  determining  the  extent  of  public 
interest  demonstrated  by  the  applicant 
in  the  waiver  request  For  example,  the 
Agency  will  consider  a  waiver  for  a  new 
pesticide  which  may  be  expected  to 

I'become  an  essential  part  of  an 
integrated  pest  management  program  or 
is  a  biologically  integrated  alternative 
for  pest  control  which  would  result  in  a 
net  reduction  of  the  amount  of  risk  and 
pesticide  chemical  applied  over  that 
used  in  conventional  application 
methods. 

4.  EPA-iiutiated  amendments.  Four 
commenters  suggested  that  the 
registration  fee  for  an  amendment  action 
should  be  automatically  waived  when 
the  need  for  the  amendment  arises 
solely  due  to  an  Agency  initiative.  An 
example  of  such  an  action  would  be  an 
EPA-mandated  label  change.  The 


Agency  agrees.  When  EPA  determines 
that  an  Agency-initiated  amendment 
provides  negligible  benefit  to  the 
registrant  the  amendment  fee 
prescribed  by  this  regulation  will  be 
waived.  The  Agency  intends  to 
announce  such  fee  waivers  through  the 
EPA  request  for  an  amendment  "Hie 
Agency  will  not  approve  any  individual 
requests  for  such  fee  waivers. 

5.  Minor  use.  Several  commenters 
supported  waivers  for  minor  use.  One 
indicated  that  there  should  be  automatic 
minor  use  waivers  for  pesticides  used  on 
fruits  and  vegetables.  Another  argued 
that  there  are  specific  small  volume 
markets  that  would  not  be  served  unless 
the  associated  new  use  fees  were 
waived.  A  third  commenter  indicated 
that  the  Agency  needs  to  more  clearly 
define  "minor  use"  to  head  off  a  flood  of 
waiver  requests.  The  Agency  has 
determined  that  it  is  in  the  public 
interest  to  waive  pesticide  registration 
fees  for  minor  use  registrations  that  lack 
commercial  feasibility  for  the  pesticide 
applicant.  Apphcations  may  cover 
multiple  uses,  some  of  whidi  are  for 
minor  uses.  There  is  only  one  fee 
charged  for  review  of  an  application, 
whether  it  addresses  one  or  multiple 
uses  and  whether  it  contains  only  major 
uses  or  a  combination  of  major  and 
minor  uses.  Therefore,  requests  for  a 
minor  use  waiver  should  address 
applications  that  are  limited  to  minor 
uses.  Waiver  requests  will  be  evaluated 
on  a  case-by-case  basis.  (See  51 FR 
11341,  Apr.  2, 1986  for  a  full  discussion 
of  EPA's  minor  use  pesticide  policy.) 

6.  IR-4  program.  Many  commenters 
supported  waivers  for  Inter-Regional 
Research  Project  Number  4  (IR-4) 
related  activities.  The  Agency  will 
waive  fees  for  registration  actions  that 
are  determined  to  be  specifically 
associated  with  tolerances  estabUshed 
through  IR-4  petitions  when  the  Agency 
determines  that  a  waiver  would  serve 
the  pubUc  interest 

7.  Public  interest  Several  commenters 
argued  that  the  new  chemical  fee  will 
inhibit  the  development  of  safer 
pesticides.  One  commenter  stated  that 
many  biochemicals  would  have  limited 
use  and  would  not  be  cost  effective  to 
register.  Another  commenter  indicated 
that  fee  waivers  should  be  granted  to 
those  making  a  convincing  argument 
that  the  public  interest  wiU  be  served  by 
waiving  the  fee. 

The  public  interest  waiver  has  been 
retained.  In  the  public  interest  waivers 
may  be  granted  in  full  or  in  part  on  a 
case-by-case  basis,  such  as  when  a  pest 
control  agent  is  judged  by  EPA  to 
significantiy  reduce  a  current 
environmental  or  health  risk,  provides 


an  important  improvement  in  public 
health  control  or  is  based  on  a  product's 
extraordinary  utility  for  use  in 
integrated  pest  management  (IPM). 
Petitioners  for  such  waivers  must 
provide  supporting  information  which 
fully  substantiates  the  public  interest 
nature  of  the  individual  request 

8.  Severe  economic  impact  In  the 
proposed  rule,  the  Agency  requested 
and  encouraged  public  comment  on  the 
issue  of  small  business  waivers.  No 
specific  criteria  or  eligibiUty 
requirements  were  proposed  by  the 
Agency  but  suggestions  by  the  Small 
Business  Administration  (SBA)  on 
defining  a  small  business  and 
establishing  criteria,  were  presented  in 
the  proposed  rule.  The  SBA  suggested 
that  a  small  business  be  defined  as  one 
with  up  to  $40  million  in  annual  gross 
revenue,  from  all  sales  including 
pesticides,  and  one  with  no  more  than 
150  employees.  For  businesses  meeting 
this  definition,  SBA  suggested  that  the 
fee  should  be  no  more  than  1  percent  of 
the  annual  gross  revenue  for  the 
pesticide  for  which  the  registration 
action  was  requested.  (In  its  conunents 
on  the  proposed  rule,  the  SBA  expanded 
on  this  suggestion  by  proposing  a  sliding 
fee  scale  based  on  approximately  1 
percent  of  projected  first  year  sales.) 

Many  commenters  supported  small 
business  waivers  and  stated  that 
specific  criteria  should  be  estabUshed  in 
the  final  rule.  Without  waivers, 
commenters  claimed  that  smaller 
businesses  would  experience  severe 
economic  hardship,  and  in  some  cases, 
would  be  drive  out  of  business.  A  few 
commenters  claimed  that  the  proposed 
fee  would  represent  significant  portions 
of  the  cost  borne  by  a  small  company  in 
developing  a  pesticide,  placing  the 
comply  at  a  competitive  disadvantage. 
Oqe^mmenter  took  the  position  that 
EPA  should  only  consider  gross  revenue 
from  pesticide  sales  in  determining 
eligibiUty  for  any  smaU  business  waiver. 

In  response  to  those  concerns  the 
Agency  has  taken  a  number  of  actions, 
such  as  the  elimination  of  fees  for 
Agency-initiated  amendments  as 
discussed  earUer.  The  Agency  has  also 
developed  specific  waiver  criteria  for 
those  small  businesses  severely 
impacted  by  fees  and  is  estabUshing  a 
partial  waiver  for  them.  The  severe 
economic  impact  (SEI)  waiver  criteria  in 
this  rule  are  based  on  meeting  two 
threshold  requirements  but  are  different 
from  the  criteria  suggested  by  SBA. 

The  Agency  has  accepted  the  SBA 
position  that  $40  miUion  or  less  in  total 
gross  annual  revenues,  including  both 
pesticide  and  non-pesticide  sales,  is  an 
appropriate  threshold  to  determine  what 
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constitutes  a  small  business.  It  was 
decided  to  include  both  pesticide  and 
non-pesticide  sales  because  the  $40 
million  threshold  relates  to  the  economic 
viability  of  the  entire  business. 
However,  to  set  the  fee  at  1  percent  of 
gross  annual  revenue  on  pesticide 
products  is  thought  to  be  inappropriate. 
Aside  from  the  serious  possibility  that  a 
fee  based  on  gross  annual  revenue 
would  be  considered  a  "tax"  that  could 
only  be  levied  by  Congress,  the  SBA 
suggestion  would  decrease  dramatically 
the  amount  of  fees  that  could  be 
collected  without  regard  to  the  potential 
profitability  of  the  product  in  question  in 
future  years.  A  company  applying  for  a 
new  chemical  registration,  for  instance, 
would  have  to  project  more  than  $18 
million  in  sales  for  the  first  year  in  order 
to  be  required  to  pay  the  full  fee. 

In  developing  the  second  threshold  for 
the  SEI  waiver,  current  Agency  policy 
and  procedures  in  the  areas  of  minor  use 
and  data  waivers  were  used  to  provide 
a  benchmaiii  for  identifying  a 
meaningful  level  of  impact  on  industry 
profits.  The  minor  use  policy  and  data 
waiver  producers  are  based  on 
assumptions  about  industry-wide 
company  profits  after  taxes  on 
pesticides.  In  general,  EPA  employs  an 
industry-wide  estimate  of  profitability  of 
about  10  percent  of  pesticide  sales,  after 
taxes.  The  Agency  believes,  however, 
that  small  businesses  may  tend  to  have 
lower  than  average  profit  margins.  As  a 
result,  the  Agency  has  adopted  3  percent 
of  annual  pesticide  sales  as  a  threshold 
for  fees  paid  during  a  year's  time,  after 
which  a  severe  economic  impact  is 
likely  to  exist  and  a  partial  waiver 
would  be  appropriate. 

Therefore,  the  Agency  has  determined 
that  to  qualify  for  this  waiver  a 
company  must  first  establish  that  its 
total  gross  annual  revenue  from  both 
pesticide  and  non-pesticide  sales  for  the 
preceding  fiscal  year  was  less  than  $40 
million,  i.e..  it  is  a  small  business. 
Second,  a  company  must  show  that  its 
cumulative  cost  for  registration  fees  for 
the  12-month  period  following  its  most 
recently  completed  fiscal  year  is  greater 
than  3  percent  of  the  company's  gross 
annual  revenue  for  pesticide  sales  in  its 
preceding  fiscal  year.  If  a  company  is 
able  to  demonstrate  that  it  meets  both 
criteria,  then  two-thirds  of  all  Agency 
registration  fees  in  excess  of  3  percent 
of  the  applicant's  pesticide  sales  in  the 
most  recently  concluded  fiscal  year  will 
be  waived. 

The  Agency  does  not  wish  to  place  an 
unreasonable  burden  on  the  applicant 
applying  for  an  SEI  waiver. 

Existing  information,  such  as  an 
annual  report  or  income  tax  form  filed 
with  the  bitemal  Revenue  Service 


should  provide  information  on  total 
annual  revenues.  A  notarized  statement 
signed  by  a  corporate  officer  would  be 
sufficient  to  document  annual  pesticide 
sales. 

The  Agency  concluded  that  it  would 
be  inappropriate  to  waive  the  fee 
entirely,  since  the  appUcant  must  expect 
to  gain  some  economic  benefit  from  the 
license  sought  and  thus  should  be  able 
to  pay  some  amount  toward  the  fee.  The 
Agency  finds  that  it  is  reasonable  to 
expect  a  business  to  pay  at  least  a  share 
of  the  cost  for  review  of  registration 
applications.  For  the  waiver  to  be 
meaningful  to  an  eligible  company,  <he 
Agency  believes  a  fee  of  less  than  50 
percent  of  full  value  is  necessary. 
Examination  of  other  Federal  user  fee 
waivers  for  analogous  types  of  fees, 
reveals  that  most  partial  fees  are  less 
than  one-half  of  the  full  fee  for  those 
eligible.  After  considering  these  factors, 
the  Agency  concludes  that  a  charge  of 
one-tUrd  of  the  fee  is  appropriate  after 
the  3  percent  cumulative  threshold  has 
been  reached. 

The  Agency  concludes  that  the  SEI 
waiver  provision  in  this  rule,  along  with 
elimination  of  fees  for  Agency-initiated 
amendments,  such  as  label  changes,  and 
the  already  established  formulator's 
exemption  in  FIFRA,  provide  a 
reasonable  response  to  the  concerns 
presented  by  small  business.  In 
addition,  all  of  the  above  discussion 
concerning  the  impact  of  fees  assumes 
that  none  of  these  fees  will  be  recovered 
or  passed  through  the  economic  chain. 
In  reality,  it  is  reasonable  to  believe  that 
some  of  the  additional  cost  due  to  fees 
will  be  recovered  by  the  registrant 

In  summary,  the  Agency's  intent  in 
establishing  severe  economic  impact 
waivers  is  to  provide  relief  to  companies 
with  gross  annual  revenues  too  small  to 
pay  the  full  fee.  It  would  be 
inappropriate  to  grant  large  companies 
these  waivers  simply  because  their 
pesticide  related  sales  are  small.  For 
this  reason,  the  Agency  is  using  a 
company's  gross  annual  revenue  for 
determining  the  first  threshold  of  $40 
million  for  SEI  waivers,  regardless  of 
whether  the  revenues  are  pesticide 
related.  The  second  threshold  for 
determining  company  eligibility  is  based 
only  on  pesticide  sales. 

liie  Agency  is  concerned  that  this 
waiver  may  be  requested  by  applicants 
that  would  not  normally  be  eligible.  The 
Agency  will  not  grant  such  a  waiver  if  it 
finds  the  entity  submitting  the 
application  has  been  formed  or 
manipulated  to  qualify  for  such  a 
waiver.  The  submission  of  false  or 
misleading  information  is  a  violation  of 
18  U.S.C  1001,  and  may  result  in  the 


impositioa  of  a  fine  up  to  $10,000  w 
imprisonment  up  to  5  years,  or  both. 

R.  Post-Registration  Fees 

The  Notice  of  Proposed  Rulemaking 
solicited  comments  on  possible  future 
elaborations  of  a  registration  fee  system 
to  recover  post-registration  Agency 
costs.  One  approach,  an  annual  fee  for 
all  science  reviews,  would  combine  all 
science  review  costs  for  an  active 
ingredient  and  split  them  among  all 
basic  producers  of  that  active 
ingredient.  The  second  approach, 
differential  fees  based  on  Agency 
review  costs  associated  with  evaluation 
of  risks/benefits  or  incomplete  data, 
would  vary  fees  based  on  EPA  costs 
related  to  reviewing  riskier  chemicals  or 
those  chemicals  with  data  gaps,  rather 
than  establishing  uniform  fees  within 
activity  categories. 

Comments  on  these  approaches  were 
mixed.  Several  commenters  questioned 
EPA's  legislative  authority  to  collect 
post-registration  fees  under  31  U.S.C. 
9701  and  voiced  concern  about  their 
potential  adverse  economic  impacts. 
Two  commenters  supported  the  idea  of 
annual  post-regisfration  fees  to  achieve 
cost  recovery  and  to  eliminate 
"inactive"  registered  uses  that  are  not 
being  marketed.  Two  commenters 
supported  the  concept  of  differential 
fees  if  these  were  based  on  per  pound 
charges,  while  two  others  emphasized 
that  any  such  fees  should  take  into 
account  ability  to  pay.  One  commenter 
suggested  that  differential  fees  based  on 
risk  might  be  disproportionate  to  benefit 
received. 

The  Agency  is  not  proposing  to  levy 
any  fees  associated  with  post- 
registration  activities  in  this  rule.  Such 
fees,  however,  are  being  considered  by 
Congress  in  connection  with 
reauthorization  of  FIFRA.  Consistent 
with  EPA's  position  that  registration  to 
market  a  product  represents  a  special 
benefit  the  Agency  supports 
implementation  of  appropriate  fees  that 
require  private  beneficiaries,  rather  than 
the  tax-paying  public  at  large,  to  bear 
some  of  the  costs  of  protecting  public 
health  and  the  environment  through  the 
FnHA  post-registration  process  as  a 
whole.  EPA  also  recognizes  that 
implementing  a  system  comprised  solely 
of  registration  fees  may  tend  to 
discourage  innovation  by  placing 
prospective  registrants  requesting 
Agency  action  on  new  chemicals  and 
new  use  applications  at  a  greater 
economic  disadvantage  relative  to 
registrants  of  existing  chemicals,  and 
that  a  consistent  approach  to  cost 
recovery  across  both  registration  and 
post-registration  actions  may  represent 


desirable  policy  in  the  long  run. 
However,  the  Agency  has  no  basis  for 
concluding  that  today's  fee  schedule  is 
likely  to  produce  any  undesirable  results 
in  the  short  term.  For  these  reasons,  EPA 
is  continuing  to  explore  alternatives 
concerning  post-registration  cost 
recovery  and  plans  to  propose  such  a 
fee  in  the  near  future  under  existing 
authority,  unless  a  FIFRA 
reauthorization  bill  containing  such  a 
provision  is  enacted. 

m.  Other  Changes 

Unit  n.  of  this  dociunent  describes 
changes  to  the  NPRM  recommended  by 
commenters  and  actions  taken  by  the 
Agency  in  response  to  these  comments. 
For  purposes  of  clarification  and 
completeness,  additional  changes  have 
been  made  to  the  NPRM. 

Section  152.403,  Definitions  of  fee 
categories,  was  added  to  assist 
applicants  in  determining  the 
appropriate  fee  categories  for  payment 
Tliis  section  also  clarifies  the  effect  that 
pending  applications  (those  submitted  to 
EPA.  but  not  yet  approved  or  denied) 
may  have  on  the  fees  for  other 
applications. 

The  Agency  may,  at  any  time,  have 
several  applications  pending  from 
different  applicants  for  registration  of 
products  containing  the  same  active 
ingredient  leading  to  possible  confusion 
concerning  the  proper  fee  for  some  of 
the  applications.  The  new  provisions  are 
intended  to  eliminate  that  confusion.  For 
example,  if  the 'Agency  has  before  it  a 
pending  new  chemical  application  and  a 
fnew  use  pattern  application  is  received 
for  a  product  containing  the  same  active 
ingredient,  the  revised  provisions  make 
it  clear  that  only  the  new  use  pattern 
fee,  not  the  new  chemical  fee,  should  be 
submitted  for  the  new  use  pattern 
apphcation. 

Section  152.406  was  added  to  clarify 
that  submission  of  supplementary  data 
for  applications  that  are  pending  will 
not  require  payment  of  additional  fees. 
The  cost  data  used  in  calculating  the 
fees  include  the  cost  of  handling 
supplementary  data  for  the  associated 
applications.  Language  was  added  to 
.  clarify  how  fees  would  be  charged  for 
.  pultiple  new  active  ingredients  in  a 
'  single  product  EPA  has  decided  that  the 
full  fee  for  a  new  chemical  registration 
I  review  should  be  charged  for  the  review 
i  of  each  active  ingredient  since  science 
I  and  administrative  reviews  must  be 
1  conducted  by  the  Agency  for  each  of 
'  them.  EPA  also  has  decided  that  if  two 
;or  more  applicants  had  applications 
{pending  for  products  containing  the 
same  new  active  ingredient  and  each 
applicant  had  developed  and  submitted 
separate  data  sets  to  support  the 


registrations,  then  each  applicant  would 
be  charged  the  full  new  chemical 
registration  review  fee.  This  is 
appropriate  since  the  Agency  may  be 
expected  to  incur  the  costs  of 
administrative  and  scientific  reviews  for 
each  data  set  If  two  or  more  applicants 
develop  and  submit  a  common  data  set 
for  registering  their  products  which  have 
a  common  new  active  ingredient  the 
applicants  would  pay  equal  shares  of 
the  total  fee.  The  total  fee  would  include 
the  fee  for  one  new  chemical 
registration  review  and  a  fee  for  an  old 
chemical  registration  review  for  each  of 
the  additional  products,  lliis  charge  is 
consistent  with  the  cost  to  be  incurred 
by  the  Agency  in  reviewing  a  single 
generic  data  set  and  the  specific  data  on 
each  of  the  additional  products. 

The  Agency  identified  an  issue 
concerning  experimental  use  permits 
(EUPs)  that  needed  clarification. 
Generally,  pesticides  are  exempted  from 
the  requirement  for  obtaining  an  EUP  for 
small-scale  field  testing  (40  CFR  172.3). 
However,  due  to  the  risk  concerns  about 
the  capacity  of  microorganisms  to 
reproduce  and  multiply  in  the 
environment,  this  exemption  has  been 
modified  with  respect  to  certain 
genetically-altered  and  non-indigenous 
microbial  pest  control  agents  so  that  the 
Agency  may  elect  to  require  an  EUP  for 
small-scale  field  testing.  The  imposition 
of  fees  at  this  early  stage  of  research 
and  development  however,  is 
considored  to  be  inequitable  with 
respect  to  traditional  operating 
procedures  within  the  pesticide 
program,  and  could  discourage 
development  of  individual  microbial 
pest  control  agents  which  prove  safer 
alternatives  both  for  human  health  and 
the  environment.  TTie  Agency,  therefore, 
has  determined  that  EUPs  required  for 
small-scale  field  testing  of  microbial 
pest  control  agents  should  be  excluded 
from  fee  charges. 

The  Agency  proposed  charging  fees 
for  FFDCA  section  409  food  additive 
petition  reviews  in  the  Notice  of 
Proposed  Rulemaking.  The  ^.^ency  has 
identified  two  issues  concerning  this  fee: 

1.  The  food  additive  fee  published  for 
comment  was  inaccurate  due  to  a 
mathematical  error  in  the  computation. 
The  correct  fee  would  be  approximately 
twice  as  large. 

2.  Various  activities  associated  with 
reviewing  food  additive  petitions  differ 
substantially.  For  example,  the  level  of 
effort  needed  to  review  a  request  for  a 
new  food  additive  tolerance  that  has  a 
raw  agricultttfal  commodity  tolerance 
associated  with  it  may  be  considerably 
less  than  one  for  which  no  raw 
agricultural  tolerance  is  required.  Also, 
amendments  to  food  additive  tolerances 


would  require  lower  levels  of  effort  than 
the  establishment  of  new  tolerances.  It 
appeared  inequitable  to  charge  the  same 
fee  for  all  food  additive  petition  review 
activities. 

Therefore,  the  Agency  has  decided  to 
perform  a  more  comprehensive  analysis 
to  correct  these  deficiencies  and  may 
publish  food  additive  petition  fees  in  a 
future  rule. 

IV.  Administrative  Requiramaits 

A.  Executive  Order  12291 

Under  Executive  Order  12291,  EPA  is 
required  to  judge  whether  a  rule  is 
"major"  and  therefore,  subject  to  the 
requirement  for  a  Regulatory  Impact 
Analysis.  The  Agency  has  determined 
that  this  rule  is  not  major  because  it 
does  not  meet  any  of  the  criteria  set 
forth  and  defined  in  section  1(b)  of  the 
Order. 

B.  Regulatory  Flexibility  Act 

This  rule  has  been  reviewed  under  the 
Regulatory  FlexibiUty  Act  of  1980  (Pub. 
L  96-354;  94  Stat.  1165  (5  U.S.C.  80  et 
seq.]]  and  it  has  been  determined  that  it 
wiU  not  have  significant  economic 
impact  on  a  substantial  number  of  smaU 
businesses,  small  governments,  or  smaU 
organizations.  In  order  to  satisfy 
requirements  for  analysis  as  specified 
by  Executive  Order  12291  and  the 
Regulatory  Flexibility  Act  the  Agency 
developed  a  document  entitled 
"Regulatory  Impact  Analysis  of  User 
Charges  for  Registering  Pesticides  Under 
the  Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act."  The  document  was 
available  for  inspection  during  the 
comment  period  on  the  Notice  of 
Proposed  Rulemaking. 

C.  Paperwork  Reduction  Act 

The  information  collection 
requirements  contamed  in  this  rule  have 
been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  provisions  of  the  Paperwork 
Reduction  Act  of  1980.  44  U.S.C.  3501  eL 
seq.  and  have  been  assigned  ONfB 
control  numbers  2070-0040  and  2070- 
0060. 

List  of  Subjects  in  40  CFR  Parts  152  and 
172 

Administrative  practice  and 
procedure.  Fees,  Intergovernmental 
relations,  Labeling,  Pesticides  and  pests, 
Reporting  and  recordkeeping 
requirements,  Research. 

Dated:  May  18, 198a 
Lse  M.  Thomas, 
Administrator. 

Therefore,  40  CFR  Chapter  I  is 
amended  as  follows: 
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PART  152-{AIIENDB)] 

1.  in  Part  152: 

a.  The  auUiurity  citation  for  Part  152  is 
revised  to  read  as  follows: 

Airthority:  7  U^.C  136-13^.  Subpart  U  ii 
also  issued  under  31  U.&C  9701  and  Pub.  L 
loo-aos. 
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b.  By  adding  and  reserving  Subparts 
M  through  T. 

c  By  adding  Subpart  U  to  read  as 
follows: 

Subpart 

DflC> 

152.400  Purpoee. 

152.408    Definitions  of  fee  categories. 

152.401  Feeaammis. 

152.406  Swbwiasiw  of  supplesMBtaiy  data. 

152.408  Special  considerations. 

152.410  Adjustment  of  fees. 

152.412  Waivers  awi  refolds. 

152.414  Procedures. 


S1S24M 

Subpart  U  prescribes  fees  to  be 
cfaaiged  for  the  pesticide  regulatory 
activities  set  forth  in  S  152.403  as 
performed  by  the  Eoviroomental 
Protoctioo  Agency  (as  authorized  by  31 
U.S.C  9701  and  Pub.  L 100-202)  and 
provisions  regarding  dieir  paym^iL 

S1S2.403   fMHOonseffSsealsgortss. 

(a)  "New  chemical  registration 
review"  means  review  of  an  application 
for  registration  of  a  pesticide  product 
containing  a  chemical  active  ingredient 
which  is  not  contained  as  an  active 
ingredient  in  any  other  pesticide  product 
that  is  registered  under  FIFRA  at  the 
time  the  application  is  made. 

(b)  "New  biochemical  and  microbial 
registration  review"  means  review  of  an 
application  for  registration  of  a 
biochemical  or  microbial  pesticide      i 
product  containing  a  biochemical  or 
microbial  active  ingredient  not  ' 
contained  in  any  odier  pesticide  product 
that  is  registered  under  FIFRA  at  the 
time  the  application  is  made.  For 
purposes  of  this  Subpart  the  definitions 
of  hjocheinical  and  microbial  pestiddts 
contained  in  S  158.65  (a)  and  ^)  of  this 
chapter  shall  apply. 

(c)  "New  use  pattern  registration 
review"  means  review  of  an  application 
for  registration,  or  for  amendment  of  a 
registration  entatUng  a  major  change  to 
the  use  pattern  of  an  active  ingredient 
contained  in  a  product  registered  under 
FIFRA  or  pendLig  Agency  dedsiaa  on  a 
prior  application  at  the  time  of 
application.  For  purposes  of  this 
paragraph,  examples  of  saajor  changes 


include  bat  are  not  limited  to,  rhmy 
from  non-food  to  food  ose.  outdoor  to 
indoor  use,  ^ound  to  aerial  appUcatioB, 
terrestrial  to  aquatic  use.  aad  non- 
residential to  reaidentisl  use. 

(d)  "Old  chemical  registratian  review" 
means  review  of  an  applicatian  for 
registratiaa  of  a  new  product  containiag 
active  ingredients  and  uses  ndudi  are 
substantially  timilar  or  identical  to 
those  cmrently  registered  or  for  which 
an  applicatioB  is  pending  Agency 
decision. 

(e)  "Amendment  review"  means 
review  of  any  appbcation  re<|Qiring 
Agency  approval  to  amend  the 
registration  of  a  caiiendy  registered 
prodact  or  for  uddcii  an  apf^ication  is 
pending  Agency  decision,  not  entaibng  a 
major  change  to  the  use  pattern  of  an 
active  ia^edieat 

(f)  "EjqperiBKntal  ase  pennit  review" 
means  review  of  an  application  for  a 
permit  parsoaot  to  section  5  of  FIFRA  to 
apply  a  limited  qoantity  of  a  pestidde  in 
order  to  accumulate  informatioB 
necessary  to  register  the  pesticide.  The 
application  may  be  for  a  new  chemical 
or  for  a  new  ase  of  an  old  cbenycal.  The 
fee  applies  to  such  experimental  uses  of 
a  single  unregistered  active  ingredient 
(no  Iknit  on  the  number  of  other  active 
iopedieDts,  ins  tank  mix,  already 
registered  for  the  crops  involved)  and  no 
more  than  three  crops.  This  fee  doen  not 
apply  to  experimental  use  permits 
required  for  small-scale  field  testing  of 
microbial  pest  control  agents  (40CFR 
172.3). 


9152.404 

The  fee  prescribed  by  the  following 
table  most  be  subnritted  with  each 
application  for  registration,  amended 
registratian  or  experimental  ose  permit 
Fees  will  be  adjusted  anoaally  in 
accordance  widi  S  152.410.  The  Agency 
may  waive  or  refund  fees  in  accordance 
with  §  152.412. 

Table.— fleoiSTRATiON  Fees 


Typeoliwiew 

Fee 

$184,300 

84,000 

Nmv  lite  pattffn 

3SUI00 

Fi^Mitaifi^  VW  Pf"i^tt 

4,980 

/>»■»  i*.-i>r' 

SJMO 

TOO 

( Annoved  by  the  Office  of  Management  and 
Budget  under  control  numbers  2070-0040  and 
2070-0000) 
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the  proper  fise  was  paid  wi&  submission 
of  tbe  original  appUcatlou  and 
subaaqaent  aubmissiona  of 
supplementary  data  do  not  oonstihite  a 
doBogt  in  tke  type  of  registaalion  actioB 
requested. 

(Approved  by  the  Office  of  Maasgement  and 
Budget  under  coatroi  numbers  2070-flOiO  and 
2070-8800) 

(a)  If  two  or  more  appBcants  apply  for 
a  new  chemical  registration  fior  prodacts 
having  the  same  active  ingredient  and 
each  applicant  provides  a  set  of  data  in 
support  of  the  registration  developed 
independentfy  of  the  other  applicants' 
data,  then  each  applicant  submitting  an 
independent  set  of  data  shall  be  charged 
the  fan  new  chemical  registrafion 
review  fee. 

(b)  If  two  or  more  applicants  apply  for 
a  new  chemical  registration  for  pnxhicts 
having  the  saaie  active  ingredient  and 
the  applicants  have  jointly  developed  or 
paid  for  the  joint  develc^ment  of  a 
common  set  of  data  to  support  their 
appbcations  for  registratiixi,  then  each 
applicant  shall  be  charged  an  equal 
share  of  the  total  fee  for  review  of  the 
applications  for  all  of  the  sul^ect 
products.  The  total  fee  will  indude  the 
sum  of  the  new  chemical  registration 
review  fee  for  one  product  and  one  old 
cheaiical  registration  review  fee  for  each 
additional  product 

(c)  If  an  application  is  received  for 
registration  of  a  product  that  contams 
two  or  more  new  chemical  active 
ingredients  and  a  difierent  set  of  generic 
data  is  required  by  the  Agency  for  each 
new  dwndcal  for  the  purpose  of 
registration,  the  applicant  will  be 
required  to  pay  this  full  new  chemical 
registration  review  fee  for  each  active 
ingredient 

S  152.410    Adiustmsatoffaaa. 

(a)  The  fee  schedule  will  be  ai^asted 
annually  by  the  same  percentage  as  the 
percent  change  in  the  Federal  General 
Schedule  (GS)  pay  scale.  Such 
adjuatnents  wUl  be  published  in  die 
Fedecal  Ra^star  as  a  final  rule  and  will 
be  effective  30  days  or  mote  after 
promulgation. 

(b)  Processing  costs  and  fees  will  be 
reviewed  periodicafiy  and  changes  wfll 
be  BMde  to  the  sdwdhile  as  necessary. 
Such  adjustments  wiO  be  pubBshed  for 
notice  and  comment  in  tfie  Fadaral 
Register. 
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Applicants  may  sabadt  data  to 
supplement  peiuhng  applicationa 
without  incorriag  edditional  charges  if 


1152.412   Waivarsandi 

(a)  Refunds.  H  an  application  is  not 
accepted  for  prooeasing  becaose  it  is 
inooBiplete,  the  fee.  less  tUZOO  for 
handling  and  initial  review  (or  tbe 


amount  of  the  fee,  whichever  is  less), 
1  shall  be  returned.  If  an  application  is 
;  withdrawn  by  the  applicant  before 
significant  Agency  scientific  review  has 
begun,  the  fee,  less  $1,200,  shall  be 
returned.  If  an  unacceptable  or 
withdrawn  petition  is  resubmitted,  it 
shall  be  accompanied  by  the  fee  that 
would  be  required  if  it  were  submitted 
for  the  first  time. 

(b)  Waiver  of  fees  for  activities 
initiated  by  the  Agency.  The  Agency 
•may  waive  fees  for  amended 
[registrations  where  the  amendment  has 
:been  initiated  solely  by  the  Agency.  The 
j  Agency  retains  sole  discretion  in 
J  determining  when  this  fee  will  be 
^waived.  The  announcement  of  the  fee 
1  waiver  will  accompany  the  EPA  request 
{for  an  amendment  The  Agency  will  not 
i  approve  any  individual  requests  for 
I  waivers  of  EPA-initiated  activity  fees. 
I     (c)  Waiver  of  fees  for  activities 
•initiated  by  applicants.  Upon  request  by 
'an  applicant  together  with  the 
I  supporting  documentation  or 
Justification  described  in  this  paragraph, 
the  Agency  may  waive  or  refund  fees  in  - 
I  whole  or  in  part.  A  request  for  waiver 
;mu8t  be  submitted  in  accordance  with 
I S  152.414(a].  An  application  for  which  a 
I  waiver  of  fees  has  been  requested  will 
jnot  be  accepted  for  review  until  the 
|Waiver  has  been  granted,  or  until  the 
{Waiver  has  been  denied  and  thereafter 
the  proper  fee  has  been  submitted. 

(1)  Minor  use.  Fees  may  be  waived  for 
applications  limited  to  minor  uses  that 
lack  commercial  feasibility  for  the 
pesticide  applicant.  An  applicant 
requesting  a  waiver  on  this  basis  must 
provide  supporting  information  that 
idemonstrates  that  anticipated  revenues 
{from  the  uses  that  are  the  subject  of  the 
!application  would  be  insufiicient  to  pay 
jback  the  cost  of  the  fee.  The  burden  of 
*proof  of  the  reasonableness  of  this 
'estimate  rests  with  the  applicant 

(2)  IR-4.  Fees  will  be  waived  for 
registration  actions  that  are  determined 
to  be  specifically  associated  with 
tolerance  petitions  submitted  by  the 
llnter-Regional  Research  Project  Number 
|4  (IR-4  program)  when  such  waiver  is 
deemed  by  the  Agency  to  be  in  the 

.  jpublic  interest 
!    (3)  Severe  economic  impact  The 
Agency  may  waive  two-thirds  of  any 
icumulative  registration  fee  payment  in  a 
il2-month  period  following  completion  of 
the  applicant's  most  recent  fiscal  year 
Ithat  exceeds  3  percent  of  the  applicant's 
^sticide  sales  in  its  most  recently 
jcompleted  fiscal  year.  An  applicant 

I  Tequesting  a  waiver  on  this  bissis  must 


provide  documentation  (e.g.  copy  of  an 
aimual  report  or  income  tax  forms  filed 
with  the  Internal  Revenue  Service,  or  if 
needed,  a  notarized  statement  signed  by 
a  corporate  officer  regarding  annual 
pesticide  sales)  demonstrating  that 

(i)  The  company  applying  had  less 
than  $40  million  in  gross  revenue 
(including  all  revenue  sources)  in  the 
most  recently  concluded  fiscal  year  of 
operation,  and  a  single  fee  would 
constitute  more  than  3  percent  of  the 
applicant's  gross  revenue  from  pesticide 
sales  in  the  most  recently  completed 
fiscal  year  of  operation,  or 

(ii)  The  company  applying  had  less 
than  $40  million  in  gross  revenue 
(including  all  revenue  sources)  in  the 
most  recently  concluded  fiscal  year  of 
operation,  and  the  cumulative 
registration  fees  paid  during  the  12 
months  following  the  applicant's  most 
recently  completed  fiscal  year,  hicluding 
any  registration  fees  paid  for  the 
applicant  for  which  a  waiver  is 
requested,  constitute  more  than  3 
percent  of  the  applicant's  gross  revenue 
from  pesticide  sales  in  tbe  most  recently 
concluded  fiscal  year  of  operation. 

(iii)  The  Agency  will  not  grant  such  a 
waiver  if  it  determines  that  the  entity 
submitting  the  application  has  been 
formed  or  manipulated  to  qualify  for 
such  a  waiver. 

(4)  Public  interest  The  Agency,  in  its 
discretion,  may  waive  in  whole  or  in 
part  any  of  the  fees  established  herein  in 
the  public  interest  Examples  include, 
but  are  not  limited  to,  pesticides  offering 
unique  advantages  for  reducing  public 
health  risks,  those  that  significantly 
reduce  a  current  environmental  risk,  or 
a  product  with  extraordinary  utility  for 
use  in  Integrated  Pest  Management 
(IPM). 

(Approved  by  the  onice  of  Management  and 
Budget  under  control  numbers  2070-0040  and 
2070-0060) 

9152.414    Procaduras 

(a)  Procedures  for  requesting  a 
waiver.  (1)  A  request  for  a  waiver  must 
be  submitted  in  writing  at  the  time  the 
application  is  submitted  to  the 
Environmental  Protection  Agency, 
Office  of  Pesticide  Programs, 
Registration  Division  (TS-767C),  401  M. 
Street  SW.,  Washington,  DC  20460. 

(2)  A  payment  of  $1,200  for  processing 
the  waiver  or  the  amount  of  the  actual 
fee,  whichever  is  less,  must  be 
submitted  simultaneously  to  the  address 
set  forth  in  paragraph  (b)  of  this  section. 
This  fee  will  be  refunded  (or  applied  to 
any  resulting  partial  fee)  iif  the  waiver  is 


granted.  Payment  of  fees  for  the 
registration  activities,  in  contrast  to  the 
waiver  fee,  shall  not  be  required  until 
the  Agency  makes  a  determination  on 
the  waiver  request.  Since  the  actual  fee 
is  submitted  to  an  address  different  than 
the  one  to  which  the  waiver  request  is 
submitted,  a  copy  of  the  payment 
document  must  be  submitted  with  the 
waiver  request  that  is  submitted  to  the 
Washington,  DC  address  set  forth  in 
paragraph  (a)(1)  of  this  section.  No  fee  is 
required  bom  a  person  who  has  no 
financial  interest  in  the  application. 

(b)  Procedures  for  payment  of  fees. 
All  fees  required  by  this  section  must  be 
paid  by  money  order,  bank  draft  or 
certified  check  drawn  to  the  order  of  the 
Environmental  Protection  Agency.  All 
payment  of  fees  must  be  forwarded  to 
the  Environmental  Protection  Agency, 
Headquarters  Accounting  Operations 
Branch,  Office  of  Pesticide  Programs 
(Registration  Fees),  P.O.  Box  360277M, 
Pittsburgh.  PA  15251.  The  payments 
should  be  specifically  labeled 
"Registration  Fees"  and  should  be 
accompanied  only  by  a  copy  of  the 
registration  application  form  or  the 
experimental  use  permit  application 
form,  as  appropriate.  An  application  will 
not  be  accepted  for  processing  until  the 
required  fees  have  been  submitted. 

(c)  Procedures  for  submitting 
application  and  supporting  data.  The 
application,  along  with  supporting  data, 
shall  be  forwarded  within  30  days  of 
payment  to  the  Washington  DC  address 
set  forth  in  paragraph  (a)(1)  of  this 
section. 

(Approved  by  the  OfBce  of  Management  and 
Budget  under  control  numbers  2070-0040  and 
2070-0060] 

PART  172-(AMENDE01 

2.  In  Part  172: 

a.  The  authority  citation  for  Part  172  is 
revised  to  read  as  follows: 

Authority:  7  U.S.C.  136c,  136v,  and  136w. 
Section  172.4  it  also  issued  under  31  U.S.C 
9701  and  Pub.  L 100-202. 

b.  In  5 172.4,  by  adding  paragraph  (c) 
to  read  as  follows: 

9172.4    Applications. 

(c)  Fees.  The  payment  of  fees  for 
experimental  use  permits  shall  apply  as 
specified  in  Subpart  U  of  Part  152  of  the 
chapter. 

[PR  Doc  88-11839  Filed  5-25-68;  8:45  am] 
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DEPARTMEMT  OF  EDUCATION 
34CFRPart7S 


48CFRCh.34 


Acquisition  Regulation;  Estal>li8hfnent 
of  Cttapter 

AOENCV:  Department  of  Educatioii.| 
action:  Final  regulations  with  invitation 
to  comment. 


;  The  Secretary  establishes  the 
Department  of  Education  Acquisition 
Regulation  (EDAR)  as  Chapter  34  of 
Title  48  of  the  Code  of  Federal 
Regulations.  The  EDAR  is  being  issued 
to  implement  and  supplement  the 
Federal  Acquisition  Regulation  (FAR) 
within  the  Department  of  Education.  The 
EDAR  incorporates,  together  with  the 
FAR.  the  poUcies,  procedures,  contract 
clauses,  soUcitation  provisions  and 
forms  that  govern  the  contracting  i 
process  or  otherwise  control  the    ' 
relationship  between  the  Department 
and  contractors  or  prospective 
contractors. 
DATES:  These  regulations  are  effective 
May  26, 1988.  Comments  must  be 
received  on  or  before  )uly  25, 1988. 
AOONCSSES:  All  comments  concerning 
these  regulations  should  be  addressed  to 
Richard  Galloway,  Grants  and 
Contracts  Service,  U.S.  Department  of 
Education,  400  Maryland  Avenue  SW. 
(Room  3519,  ROB-3,  mail  stop  3341), 
Washington,  DC  20202. 
pon  PURTHER  mromiATioN  contact: 
Richard  Galloway,  telephone  (202)  732- 
2525. 
SUPPLEMENTARY  INFORMATION:  Federal 

acquisition  is  subject  to  two  related 
means  of  regulation:  (1) 
Govemmentwide  provisions  under  the 
FAR:  and  (2)  agencywide  provisions 
under  individual  agency  regulations. 
The  FAR  was  codified  as  Chapter  1  of 
Title  48  of  the  Code  of  Federal 
Regulations  on  April  1. 1984.  The  FAR, 
in  turn,  authorizes  each  agency  to  issue 
agency  acquisition  regulations  to 
implement  FAR  policies  and  procedures 
and  provide  supplementary  rules  for 
special  agency  needs.  FAR  1.301(b) 
requires  publication  of  agency 
acquisition  policy  issuances  that  have  a 
significant  effect  beyond  internal  agency 
operations  or  a  significant  cost  or 
administrative  impact  on  contractors  or 
offerors. 

The  EDAR  replaces  the  Education 
Department  Procurement  Regulation 
(EDPR)  (41 CFR  Chapter  34).  The  EDPR 
remains  in  effect  only  for  contracts 
based  upon  solicitations  issued  prior  to 
^ril  1, 1984.  The  EDPR  became 


inappUcable  to  new  contract  actions 
when  the  FAR  superseded  the  Federal 
Procurement  Regulation  under  which  the 
EDPR  had  been  codified. 

The  EDAR  does  not  establish  new 
external  poUcy  or  significantly  change 
existing  practice.  Rather,  the  EDAR  is 
the  result  of  (a)  conversion  of  policies 
estabUshed  under  the  EDPR  to  conform 
with  the  FAR,  (b)  incorporation  of 
standard  agency  solicitation  provisions 
and  contract  clauses,  and  (c) 
designation  of  agency  discretionary 
acquisition  authorities.  Accordingly,  the 
EDAR  does  not  represent  new 
independent  policy  directions,  but 
rather,  reflects  policies  established  by 
the  present  govemmentwide  regulation, 
the  FAR.  Further,  although  the  old 
regulations,  i.e.,  the  EDPR,  did  not 
incorporate  standard  agency  provisions 
and  clauses,  the  provisions  and  clauses 
in  the  EDAR  do  not  differ  substantially 
from  the  provisions  and  clauses  that  had 
been  in  use  under  EDPR.  Designations  of 
agency  acquisition  authorities,  although 
required  by  the  FAR,  are  primarily  of 
internal  rather  than  external 
significance. 

A  conforming  amendment  to  the 
Education  Department  General 
Administrative  Regulations  (EDGAR) 
was  needed  to  clarify  the  Department's 
copyright  practice.  Section  75.621  of 
EDGAR  is  amended  in  this  doctunent  by 
revising  the  heading  to  read:  Copyright 
PoUcy  for  Grantees;  and  deleting 
paragraph  (b)  from  §  75.621.  The 
Department  follows  the  copyright 
provisions  of  the  FAR,  which  were 
estabUshed  by  Federal  Acquisition 
Circular  84-27. 

Executive  Order  12291 

These  regulations  have  been  reviewed 
in  accordance  with  Executive  Order 
12291.  They  are  not  classified  as  major 
because  they  do  not  meet  the  criteria  for 
major  regulations  established  in  the 
order. 

Regulatory  Flexibility  Act  Certification 

The  Secretary  certifies  that  these 
regulations  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  the 
regulations  do  not  significantly  change 
the  Department's  existing  practice. 

Paperworic  Reduction  Act  of  19B0 

These  regulations  have  been 
examined  under  the  Paperwork 
Reduction  Act  of  1980  and  have  been 
found  to  contain  no  information 
collection  requirements. 

Invitation  to  Comment  Interested 
persons  are  invited  to  submit  comments 
and  reconmiendations  regarding  these 
regulations. 


All  comments  submitted  in  response 
to  these  regulations  will  be  available  for 
public  inspection,  during  and  after  the 
comment  period,  in  Room  3519.  ROBS. 
7th  and  D  Streets  SW..  Washington.  DC 
between  the  hours  of  8:30  a.m.  and  4K)0 
p.m..  Monday  through  Friday  of  each 
week  except  Federal  holidays. 

To  assist  the  Department  in  complying 
with  the  specific  requirements  of 
Executive  Order  12291  and  the 
Paperwork  Reduction  Act  of  1980  and 
their  overall  requirement  of  reducing 
regulatory  burden,  the  Secretary  invites 
comments  on  whether  there  may  be 
further  opportimities  to  reduce  any 
regulatory  burdens  found  in  these 
regulations. 

Assessment  of  Educational  Impact 

The  Secretary  particularly  requests 
comments  on  whether  the  regulations  in 
this  document  would  require 
transmission  of  information  that  is  being 
gathered  by  or  is  available  from  any 
other  agency  or  authority  of  the  United 
States. 

List  of  Subjects 

34  CFR  Part  75 

Accounting,  grant  programs — 
education,  Reporting  and  recordkeeping 
requirements. 

48  CFR  Ch.  34 

Government  procurement. 

Dated:  July  23. 1987. 

Editorial  Note. — This  was  received  at  the 
office  of  the  Federal  Register  May  20, 1988. 
William ).  Bennett, 
Secretary  of  Education. 

(Catalog  of  Federal  Domestic  Assistance 
Number  does  not  apply] 

TITLE  34— [AMENDED] 
PART  75-{  AMENDED] 

1.  The  Secretary  amends  Title  34,  Part 
75.  of  the  Code  of  Federal  Regulations 
by  revising  the  heading  of  S  75.621,  as 
set  forth  below,  by  removing  paragraph 
(b)  and  removing  the  paragraph 
designation  "(a)". 

9  7&.621    Copyright  policy  for  grantees. 


TITLE  48-{AMENDED] 

2.  The  Secretary  amends  Title  48  of 
the  Code  of  Federal  Regulations  by 
establishing  a  new  Chapter  34  to  read  as 
follows: 

CHAPTER  34-OEPARTMENT  OF 
EDUCATION  ACQUiSmON  REGULATION 

SUBCHAPTER  A-GENERAL 

Part  3401    ED  Acquisition  Regulation  System 
Part  3402    Definitions  of  Words  and  Terms 


Part  3403    loqiroper  Business  Practices  and 

Personal  Conflicts  of  Interest 
Part  3404    Administrative  Matters 
Part  3405    Publicizing  Contract  Actions 

SUBCHAPTER  B-COMPETmON  AND 
ACOUISmON  PLANMNO 

Part  3408    Required  Sources  of  Supplies  and 

Services 
Part  3409    Contractor  Qualifications 

SUBCHAPTER  C—CONTRACTINQ 
METHODS  AND  CONTRACT  TYPES 

Part  3413    Small  Purchase  and  Oth«' 

Simplified  Purchase  Procedures 
Part  3414    Sealed  Bidding 
Part  341S    Contracting  by  Negotiation 
Part  3416    Types  of  Contracts 
Part  3417    Special  Contracting  Methods 

SUBCHAPTER  D-SOCIOECONOMIC 
PROGRAMS 

Part  3419    Small  Business  and  Small 
Disadvantaged  Business  Concerns 

Part  3424    Protection  of  Privacy  and  Freedom 
of  Information 

Part  3425    Foreign  Acquisition 

SUBCHAPTER  E-GENERAL 
CONTRACTING  REQUIREMENTS 

Part  3427  Patents,  Data,  and  Copyrights 

Part  3428  Bonds  and  Insurance 

Part  3432  Contract  Financing 

Part  3433  Protests,  Disputes,  and  Appeals 

SUBCHAPTER  F— SPECIAL  CATEGORIES 
OF  CONTRACTING 

Part  3437    Service  Contracting 

SUBCHAPTER  G— CONTRACT 
MANAGEMENT 

Part  3442  Contract  Administration 

Part  3443  Contract  Modifications 

Part  3445  Government  Property 

Part  3447  Transportation 

SUBCHAPTER  H— CLAUSES  AND  FORMS 

Part  3452    Solicitation  Provisions  and 
Contract  Clauses. 

SUBCHAPTER  A-OENERAL 

PART  3401~ED  ACQUISITION 
REGULATION  SYSTEIfr 

Sec. 

3401.000    Scope  of  part 

Subpart  3401.1— PurpOM.  AuttMrity. 
Issusnc* 

34QJ.103    Applicability. 

3401.104    Issuance. 

3401.104-2    Arrangement  of  regulations. 

3401.104-3    Copies 

Subpart  3401.3— Agsncy  Acquisition 
Regulations. 

3401 J04    Agency  control  and  compliance 
procedures. 

Subpart  3401.4-Dsviations 

3401.401    Definition. 

3401.403  Individual  deviations. 

3401.404  Class  deviations. 


Subpert  3401J   Agency  end  PuUte 


3401.501    Solicitation  of  agency  and  public 

views. 
3401  JOl-2    Opportunity  for  public 

comments. 

Subpart  3401.e-Contracting  Authority  and 
RaaponaBHIiaa 

3401.601    General 

Authority:  S  U.&C.  901;  40  U.S.C  486(c). 

3401.000    Scopaofpart 

The  Federal  Acquisition  Regulation 
System  brings  together,  in  Title  48  of  the 
Code  of  Federal  Regulations,  the 
acquisition  regulations  applicable  to  all 
executive  agencies  of  the  Government 
This  part  establishes  a  system  of 
Department  of  Education  (ED) 
acquisition  regulations,  referred  to  as 
the  EDAR,  for  the  codification  and 
publication  of  policies  and  procedures  of 
ED  which  implement  and  supplement 
the  Federal  Acquisition  Regulation 
(FAR). 

Subpart  3401.1— Purpoaa.  Authority. 
Isauanoa 

3401.103  ApplicabiNty. 

The  FAR  and  the  EDAR  apply  to  all 
acquisitions  as  defined  in  FAR  Part  2 
except  where  expressly  excluded. 

3401.104  laauanca. 

3401.104-2    ArranganMnt  of  ragutationa. 

The  regulations  in  this  chapter  may  be 
referred  to  as  the  Department  of 
Education  Acquisition  Regulation  or  the 
EDAR.  References  to  the  EDAR  are 
made  in  the  same  manner  as  references 
to  the  FAR  (See  FAR  1.104-2(c)). 

3401.104-3    Copiaa. 

Copies  of  the  EDAR  in  the  Federal 
Register  and  Code  of  Federal 
Regulations  (CFR)  form  may  be 
purchased  from  the  Superintendent  of 
Documents,  Government  Printing  Office 
(GPO),  Washington,  DC  20402. 

Subpart  3401.3— Agency  Acquiaitlon 
Ragutationa 

3401.304    Agency  control  and  compManca 
proeaduraa. 

The  EDAR  is  subject  to  the  same 
review  procedures  within  the 
Department  as  other  regulations  of  the 
Department 

Subpart  3401.4— DaviaMona 

3401.401    Daflnitioa 

A  deviation  fixim  the  EDAR  has  the 
same  meaning  as  a  deviation  irom  the 
FAR. 


3401.403   lndMdual< 

An  individual  deviation  from  die  FAR 
or  the  EDAR  must  be  approved  by  die 
Head  of  the  Contracting  Activity  (HCA). 


3401.404 

A  class  deviation  from  the  FAR  or  the 
EDAR  must  be  approved  by  the 
Procurement  Executive. 

Subpart  3401.5-Aganey  and  PuMte 
Participation 

3401.501    SoNdation  of  agency  and  pubic 


3401.501-2    Opportunity  for  public 


Unless  the  Secretary  of  Education 
(Secretary)  approves  an  exception,  the 
Department  issues  the  EDAR,  including 
any  amendments  to  the  EDAR,  in 
accordance  with  the  procedures  for 
pubUc  participation  in  5  U.S.C.  553. 

Subpart  3401.6— Contracting  Authority  and 
Ra 


3401.601 

Contracting  authority  vests  %vith  the 
Secretary.  The  Secretary  has  delegated 
this  authority  to  the  Deputy  Under 
Secretary  for  Management  who  has 
delegated  this  authority,  with  the  right 
to  redelegate,  to  the  Procurement 
Executive  and  the  HCA. 

PART  3402— DEFINITIONS  OF  WORDS 
AND  TERMS 

Subpart  3402.1-Oaflnltiona 

3402.101    Definitions. 
Subpart  3402.2— DaftoiWona  Oauaa 
3402.201    Contract  clause. 
Authority:  5  U.S.C.  301;  40  U.S.C  486(c). 

Subpart  3402.1— Definitions 

3402.101    Dafinitiona 

As  U9pd  in  this  chapter — 

"Head  of  the  Contracting  Activity"  or 
"HCA"  means  the  Director,  Grants  and 
Conti-acU  Service  (GCS),  Office  of 
Management  of  the  Department  of 
Education. 

"Procurement  Executive"  means  the 
Comptroller,  Office  of  Mancgement  of 
the  Department  of  Education. 

Subpart  3402.2-Oaflnltiona  Clauaa 

3402.201    Contract  dauaa. 

The  contracting  officer  shall  insert  the 
clause  in  3452.202-1.  Definitions,  in  all 
soHcitations  and  contracts  in  Ueu  of  the 
clause  in  FAR  52.202-1,  except — 

(a)  A  fixed-price  research  and 
development  contract  that  is  expected  to 
be  $2,500  or  less;  or 

(b)  A  purchase  order. 
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PART  340»-IIIPROPER  BUSINESS 
PRACTICES  AND  PERSONAL 
CONFLICTS  OF  INTEREST 

Subpart  3403.1— Sataginrda 

Sm:. 

3403.101    Standards  of  conduct 

3403.101-3    Agency  regulations. 

Sutopwt  3403J— Contractor  QratuMM  To 


3403.203    Reporting  suspected  violations  of 
the  Gratuities  clause. 

Sbupart  3403.3— Reports  of  Sutpodsli 
Antitnat  VIototione 

3403.301    General. 

Subpert  3403j4— Contingent  Fees 

3403.408    Misrepresentations  or  violations  of 
the  Covenant  Against  Contingent  Fees. 

Subpert  3403j»-Contraets  wttt) 
Oowmnwnt  Empleysis  or  Ofgeniiatlons 
Owned  or  ControMed  by  Tneni 

3403.602    Exceptions. 
AnOoiity:  5  U.S.C  301: 40  U.S.C  486(c) 


Subpvt  3403.1— Safeguards 

3403.101    Standerdeofeonduet 

3403.101-3    Agency  regulations. 

ED  regulations  on  standards  of 
conduct  are  in  34  CFR  Part  73. 


Subpart  3403.2— Contractor  Gratuitiee 
lo  uuvei  iNiieiii  reieuteiei 


ol  the  QretuWee  deuee. 

(a)  Suspected  violations  of  the 
Gratuities  clause  must  be  reported  to  the 
HCA  in  writing  detaiUng  the 
dicumstances. 

(b)  The  HCA  evaluates  the  report  with 
the  assistance  of  the  Designated  Agency 
Ethics  Officer.  If  the  HCA  determines 
that  a  violation  may  have  occtirred,  the 
HCA  refers  the  report  to  the 
Procurement  Executive  for  disposition. 

Subpart  3403.3— Reports  of  SuipoclMl 
Antitrust  Violations 


3403J01 

(a)  [Reserved] 

(b)  Any  Departmental  personnel  who 
have  evidence  of  a  suspected  antitrust 
violation  in  an  acquisition  shall — 

(1)  Report  that  evidence  through  (he 
HCA  to  the  Office  of  the  General 
Counsel  for  referral  to  the  Attorney 
General;  and 

(2)  Provide  a  copy  of  that  evidence  to 
the  Procurement  Executive.  | 

Subpart  3403.4— Contkigont  Fssj 

of  the  Covenant  Agsinet  Contlngsnt  reee. 

Any  Departmental  personnel  who 
suspect  or  have  evidence  of  attempted 


or  actual  exercise  of  improper  influence, 
misrepresentation  of  a  contingent  fee 
arrangement,  or  other  violation  of  the 
Covenant  Against  Contingent  Fees,  shall 
report  the  matter  promptly  in 
accordance  with  the  procedures  in 
3403.203.  ^ 

Subpvt  3403.6— Contracts  WHh 
GovsiiMnsiit  Cmployssa  or 
Organhuitlons  Oemsd  or  ControBsd  by 
Them 

Exceptions  under  FAR  3.602  must  be 
approved  by  the  Deputy  Under 
Secretary  for  Management 

PART  3404— ADMINISTRATIVE 
MATTERS 

AudMMity:  5  U.S.C  301: 40  U.S.C  486(c). 

Subpart  3404.1-Contract  Execution 

3404.170    Ratification  of  unauthortied 
contract  awards. 

The  execution  of  otherwise  proper 
contracts  made  by  individuals  without 
contracting  authority,  or  by  contracting 
officers  acting  in  excess  of  the  Umits  of 
their  delegated  authority,  may  be  later 
ratified  by  the  Department  To  be 
effective,  a  ratification  must  be — 

(a)  A  written  document  clearly  stating 
that  ratification  of  a  previously 
unauthorized  act  is  intended;  and 

(b)  Signed  by  the  HCA,  or  higher  level 
official  of  the  Department  who  could 
have  granted  authority  to  enter  into  the 
commitment  at  the  time  it  was  made  and 
still  has  the  power  to  do  so. 

PART  3405— PUBLICIZING  CONTRACT 
ACTIONS 

Subpert  340S.2—8ynopees  of  Proposed 
Contract  Actlone 

Sec. 

3405.270    Notices  to  perform  market  surveys. 

Subpert  3405.5-Pald  i^tvertleemente 

3405.502    Authority. 
Amfaority:  5  U.S.C  301;  40  U.&C  486(c). 

Subpart  3405.2— Synopses  Of 
Propoosd  Contracts  Actions 

340&270    Notloee  to  perform  merfcet 
eurveye. 

(a)  If  a  sole-source  contract  is 
anticipated,  the  issuance  of  a  notice  of  a 
proposed  contract  action  that  is  detailed 
enough  to  permit  submission  of 
meaningful  responses  and  subsequent 
evaluation  of  the  responses  by  the 
Government  constitutes  an  acceptable 
maiicet  survey. 

(b)  The  notice  must  include — 

(1)  A  dear  statement  of  the  suppUes 
or  services  to  be  procured; 


(2)  Any  capabiUties  or  experience 
required  of  a  contractor  and  any  other 
factors  relevant  to  those  requirements; 
and 

(3)  The  criteria,  including  relative 
weights,  to  be  used  in  the  evaluation  of 
responses. 

Subpart  3405.5— Paid  Advsrtissmsnts 

340&502    Authority. 

Authority  to  approve  pubUcation  of 
paid  advertisements  in  newspapers  is 
delegated  to  the  HCA. 

SUBCHAPTER  B-COMPEimON  AND 
ACQUISmON  PIANNINQ 

PART  3408— REQUIRED  SOURCES  OF 
SUPPLIES  AND  SERVICES 

Authority:  5  U.S.C.  301, 40  U.S.C  486(c]. 

Subpart  340eJ— Acquisition  Of 
riHiuiiy  ana  neiBisa  auppnes 

3408.070   Printing  dauee. 

The  contracting  officer  shall  insert  the 
clause  in  3452.20B-70.  Printing,  in  all 
soUdtations  and  contracts  otiber  than 
purchase  orders. 

PART  3409-CONTRACTOR 
QUAUFICATIONS 

Subpert  3409.4— Detterwent,  Suspension, 
ana  wwngmiiiy 

3400.403    Definitions. 

3400.406    Deliarment  s 

3409.406-3    Procedures. 

Subpart  3409.5-Orgenisational  Conflete  of 


Subpart  3409.5-^Organlzatlonai 
Conflicts  of  IntSFSst 


3400.502  Applicability. 

3406.503  Waiver. 
3400.507  Procedures. 

3400.570  Offeror  certification  provision. 

Anthority:  5  U.S.C.  301: 40  U.S.C.  486(c). 

Subpsrt  3409.4— Osbarment, 
Suspension,  and  InsUglbility 

3409.403    Definitions. 

The  Procurement  Executive  is 
designated  as  the  "debarring  offidal" 
and  the  "suspension  offidal"  as  defined 
in  FAR  9.403  and  is  designated  as  the 
agency  offidal  authorized  to  make  the 
dedsions  required  in  FAR  9.405(a], 
9.405-1. 9.405-2. 9.40ft-l(c).  and  9.407- 
1(d). 


The  deberring  official  may  enter  into  a 
settlement  with  a  contractor  under 
which  the  contrador  voluntarily 
exdudes  itself  from,  or  restricts  its 
partidpation  in.  Government  contracting 
and  subcontracting  for  a  specified 
period. 


3409.502 

This  subpart  applies  to  all  ED 
contracts  except  contracts  with  other 
Federal  agencies.  However,  this  subpart 
appUes  to  contracts  with  the  Small 
Business  Administration  (SBA)  tmder 
the  8(a)  program. 

3409.503    Waiver. 

The  HCA  is  designated  as  the  offidal 
who  may  waive  any  general  rule  or 
procedure  of  FAR  Subpart  9.S  or  of  this 
subpart 

3409.507    Proceduree. 

(a)  If  the  effects  of  a  potential  or 
actual  conflict  of  interest  cannot  be 
avoided,  neutralized,  or  mitigated  before 
award,  the  prospective  contractor  is  not 
eligible  for  that  award.  If  a  potential  or 
actual  confUct  of  interest  is  identified 
after  award  and  the  effects  cannot  be 
avoided,  neutralized,  or  mitigated,  ED 
terminates  the  contract. 

(b)  The  Procurement  Executive  is 
designated  as  the  official  to  condud 
reviews  and  make  final  dedsions  under 
FAR  9.507(c)(4). 

3409.570    Offeror  certification  provision. 

The  contracting  officer  shall  insert  the 
provision  in  3452.209-70,  Organizational 
Conflict  of  Interest  in  all  soUdtations. 

SUBCHAPTER  C— CONTRACTING 
METHODS  AND  CONTRACT  TYPES 

PART  3413— SMALL  PURCHASE  AND 
OTHER  SIMPUFIED  PURCHASE 
PROCEDURES 

'  Authority:  5  U.S.C.  301;  40  U.S.C  486(c). 

Siubpart  3413.1— General 

3413.107    Solicitation  and  evaiuatlon  Of 
quotations. 

\{aHc)  [Reserved] 

(d)  Information  provided  by  ED.  If  ED 
provides  information  to  a  potential 
quoter  concerning  a  request  for 
quotations,  that  information  must  also 
be  provided  to  all  other  potential 
quoters,  by  amending  the  request  if — 

(1)  The  information  is  necessary  to 
quoters  in  submitting  quotations:  or 

(2)  The  lack  of  the  iiiformation  would 
be  otherwise  prejudicial  to  other 
potential  quoters. 

(c)  Late  quotations.  The  procedures  in 
FAR  15.412  must  be  used  for  quotations 
received  after  the  time  specified  for 
receipt  at  the  contracting  activity, 
except  that  late  quotations  may  be 
accepted  if  the  contracting  officer 
determines  in  writing  prior  to  the  award 
that  it  is  in  the  best  interest  of  the 
Government  to  do  so. 


PART  3414-SEALED  BIDDING 

Subpert  3414.4— Opening  of  Bids  end 
Awara  or  mniuou 

8aa 

3414.406    Mistakes  in  bids. 
3414.406-3    Other  mistakes  disclosed  before 
award. 
AuOiority:  5  U.S.C  301;  40  US.C  486(c). 

Subpart  3414.4— Opening  Of  Bids  and 
Award  of  Contract 

3414.406    MIetakeeinblds. 

3414.406-3   OtlMrmistakeedtocloaed 


Subpart  34153-Unsoacitsd  Proposals 
3415.505   Content  of  uneoMted 


(a)-(d)  [Reserved] 

(ej  Authority  is  delegated  to  the  HCA 
to  make  determinations  under  FAR 
14.406-3(a)-(d). 

PART  3415-CONTRACTING  BY 
NEGOTIATION 

Subpart  3415.4— Solicitation  and  Receipt  of 
Proposala  and  Quotations 

3415.406-3    Part  U— Contract  clauses. 
3415.407    Solicitation  provisions. 
3415.413-2    Alternate  n. 

Subpart  3415.5-tlnsollcited  Propoeels 

3415.505  Content  of  unsolicited  proposals. 

3415.506  Agency  procedures. 

Subpert  3415.9-Prom 
3415.902    Policy. 
Autiiority:  5  U.S.C.  301;  40  U.S.C.  486(c). 

Subpart  3415.4— Solicitation  and 
Receipt  of  Propoaais  and  Quotations 

3415.406-3    Partll-Contractdauaes. 

The  contracting  officer  shall  insert  the 
dause  in  3452.215-33,  Order  of 
Precedence,  in  all  contracts  other  than 
purchase  orders.  The  contracting  officer 
shall  use  this  dause  in  Ueu  of  the  dause 
in  FAR  52.215-33. 

3415.407    Solicitation  provWons. 

(a)  The  Freedom  of  Information  Act 
(FOIA),  5  U.S.C.  552,  may  require  ED  to 
release  data  contained  in  an  offeror's 
proposal  even  if  the  offeror  has 
identified  the  data  as  restricted  in 
accordance  with  the  provision  in  FAR 
52.215-12.  The  soUdtation  provision  in 
3452.215-70,  Release  of  Restricted  Data, 
informs  offerors  that  ED  is  required  to 
consider  release  of  restricted  data  under 
FOIA  and  Executive  Order  12800. 

(b)  The  contracting  officer  shall  insert 
the  provision  in  3452.215-70,  in  all 
soUdtations  that  indude  a  reference  to 
FAR  52.215-12,  Restriction  on  Disdosure 
and  Use  of  Data. 

^15.413-2   Altemetoli. 

The  Department  uses  the  Alternate  n 
procedures  in  FAR  15.413-2. 


(a)-(c)  [Reserved] 
(d)  Each  unsoUdted  proposal  must 
contain  the  following  certification: 

UaaoUdtMi  Proposal  Ceitificatiaa  by  Otfarar 

This  is  to  certify,  to  the  best  of  my 
knowledge  and  belief,  that 

a.  This  proposal  has  not  been  prepared 
under  Govenunent  supervision. 

b.  The  methods  and  approaches  stated  in 
the  proposal  were  developed  by  this  offeror. 

c.  Any  contact  with  employees  of  the 
Department  of  Education  has  been  within  the 
limits  of  appropriate  advance  guidance  set 
forth  in  FAR  15.504. 

d.  No  prior  commitments  were  received 
from  departmental  employees  regarding 
acceptance  of  this  proposal. 

Date:  

Organization:  

Name: 

Tide:  

(This  certification  must  be  signed  by  a 
responsible  person  authorized  to  enter  into 
contracts  on  behalf  of  the  organization) 

3415.506    Agency  procedures. 

(a)  [Reserved] 

(b)(1)  The  HCA  is  the  contact  point  to 
coordinate  the  receipt  and  handling  of 
unsolidted  proposals. 

(2)  Offerors  shall  direct  imsolidted 
proposals  to  the  HCA. 

Subpart  341S.9-Proflt 

3415.002   Poilcy. 

(a)  [Reserved] 

(b)  The 'contracting  officer  shall 
establish  the  profit  or  fee  portion  of  the 
Government  prenegotiation  objective  in 
accordance  with  48  CFR  Chapter  3,  Part 
315,  Subpart  315.0  (Department  of 
Health  and  Human  Services  Acquisition 
Regulation). 

PART  3416— TYPES  OF  CONTRACTS 

Sul)part  3416.3— Cost-Relmbursament 
Contracts 


3416.303 
3416.307 


Cost-sharing  contracts. 
Contract  clauses. 


Subpart  3416.6— Tiroe  end  Mstertsla. 
Hour,  end  Letter  Contracts 

3416403    Letter  contracts. 
3416.603-3    Limitations. 

Subpart  3416.7— Agreements 

3416.701  Contract  clause. 

3416.702  Basic  agreements. 
Authority:  6  U.S.C.  301;  40  U.S.C.  486(c). 
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Subpart  3416.3— Coat-ReimburaeaMnt 
Contracta 


341CJ03    Cort-«lMflnfl  contracta. 

(a)  [Reserved] 

(b)  Application.  Costs  that  are  not 
reimbursed  under  a  cost-shaiing 
contract  may  not  be  cfaaiffed  to  die 
Government  onder  any  other  grant. 
contract,  cooperative  agreement,  or 
other  arrangement 

3416lS07    Contact  clMeca. 

(a)  If  the  clause  in  FAR  52.216-7. 
Allowable  cost  and  Payment,  is  used  in 
a  contract  with  a  hosfHtal.  the 
contracting  officer  shall  modify  the 
clause  by  deleting  the  words  "Subpart 
31.2  of  the  Federal  Acquisition 
Regulation  (FAR)"  from  paragraph  (a) 
and  substituting  "34  CFR  Part  74. 
Appendix  E." 

(b)  The  contracting  officer  shall  insert 
the  clause  in  3452.216-70,  Additional 
Cost  Principles,  in  aU  solicitations  of 
and  resultant  cost-reimbursement 
contracts  with  nonprofit  organizations 
other  than  educational  institutional, 
hospitals,  or  organizations  listed  in 
Attachment  C  to  Office  of  Management 
and  Budget  CiicaiUr  A-122. 

Subpart  3416.6— Thna-and  IHtarttfi, 
1  Laltar  Contracta 


3416.603    Latter  contracts. 
3416ia>-S 


If  the  HCA  is  to  sign  a  letter  contract 
as  the  contracting  officer,  the 
Procurement  Executive  executes  the 
written  determination  under  FAR 
16603-3. 

Subpart  3416i7    AgrMwanU 


3416.701  Contract! 

The  contracting  officer  shall  insert  the 
clause  in  3452.216-71.  Negotiated 
Overhead  Rates — Fixed,  in  contracts 
with  organizations  that  have  fixed 
indirect  cost  rates  with  carryforward 
adiustments  approved  by  the 
Government  agency  responsible  for 
negotiating  the  organization's  indirect 
cost  rates.  , 

3416.702  Basic  agraewents. 

(aHd)  [Reserved] 

[e]  Negotiated  overhead  rates.  Basic 
agreements  may  inchide  negotiated 
overhead  rates  for  cost-reimbnrsemrat 
contracts.  If  a  negotiated  overhead  rate 
is  included,  the  bases  to  wUdi  the  rate 
applies  and  the  period  of  applicability 
must  also  be  stated.  All  pertinent 
provisions  such  as  final  rates  for  past 
periods,  provisional  rates  for  cnrrent  or 
future  periods,  ceilings,  and  any  speofic 


items  to  be  treated  as  indirect  coats 
must  also  be  included. 

PART  3417— SPECIAL  CONTRACTING 
METHODS 

Anthority:  5  U.S.C  301:  40U.SlC  WtM. 
Subpart  3417.2— Optlona 

3417.207    Exercise  Of  opttons. 

If  any  provisioii  in  a  contract  requires 
that  an  option  may  only  be  exercised 
within  a  specified  time  after  funds 
become  available,  the  same  provision 
must  specify  that  the  date  oo  wfaicb 
funds  are  available  means  the  date 
funds  become  available  to  the 
contracting  officer  for  obligation. 

SUBCHAPTER  D-SOCIOECONOMIC 
PROGRAMS 

PART  3419-8MALL  BUSINESS  AND 
SMALL  DISADVANTAGED  BUSINESS 
CONCERNS 

Subpart  3419.7— SubcontrscOna  Wllfi  SmaR 
Business  and  Smal  Olsadvantsged 
Business  Concenia 

3419.705    Responsibilities  of  the  contracting 

officer  under  the  snbcontracting 

asaistaoce  program. 
3419.705-2    Determining  the  need  for  a 

rabcontracting  plan. 
3419.708    Solicitation  provisions  and 

contract  clauses. 

Subpart  3419.6-Contracting  wmti  ttw 
Smal  ButbiMa  Admlniatration  (Tlw 
8(a)  Program) 

34UL«n    General. 

3419.870    Acquisition  of  technical 
requirements. 
AaOntRy:  S  U.S.C;  40  U.8.C.  48a(c). 

Subpart  3416.7    gulwiuiibtdiiy  WNb 


Concama 
of  the 


3419.70S 
contracting 


3416.766~2   DstsnnMnQ  the  need  fora 


Incremental  funding  actions  must  be 
included  in  determining  whether  an 
acquisition  meets  the  dollar  threshold 
requiring  a  subcontracting  plan. 


(a)  [Reserved) 

(b)  If  the  clause  "Small  Business  and 
Small  Disadvantaged  Bosiness 
Subcontracting  nan"  (see  FAR  52.219-6) 
must  be  used  in  a  soKcftation.  a 
notification  must  be  included  fat  the 
solicitation  that  advises  prospective 
offerors  that  subcontracting  plans  may 
be  requested  from  all  concenu 


determined  to  be  in  the  cam|Mtithre 
range. 

Subpart  3419J-Conlractin0  WHk  Hw 
Smal  BusbMaa  Admbiiatratloa  (Tlia 
8(a)  Program) 

S41tJ61    QsnsrsL 

The  signing  of  a  contract  document  by 
the  Small  Business  Administration 
(SBA)  may  be  accepted  by  the 
contracting  officer  as  the  oertificatku 
under  FAR  19.fl01(b)(l). 

3419J70    Ac^MOonertscfniesI 


(a)  Source  selection.  (1)  Except  where 
SBA  selects  a  concern  for  an  award 
under  section  8(a)  or  under  the 
circumstances  in  paragraph  (aK5)  oi  this 
section,  ED  selects  a  nominee  for  an  8(a) 
award  by  SBA  throu^  a  limited 
technical  competitiMi  if  technical 
aspects,  methodology,  or  approach  are 
of  {trimary  importance  rathiu'  than  price. 

(2)  If  limited  tedmkal  competition  is 
used,  the  concerns  to  be  indoded  are 
decided  by  the  contracting  officer  in 
consultation  with  OSIfflU  and  the 
Contracting  Officer's  Technical 
Representative  (COTR). 

(3)  [i]  ED  may  require  the  concerns 
participating  in  the  limited  technical 
competition  to  submit  written  technical 
proposals.  Otherwise,  ED  holds  oral 
discussions  widi  the  participating 
concerns. 

(ii)  In  a  limited  technical  competition, 
cost  factors  may  not  be  included  in  the 
technical  prt^wsals  nor  considered 
during  technical  discussions  of  the 
proposals. 

(4)  ED  evaluates  the  concenu 
participating  in  a  limited  technical 
competition  based  on  the  written 
technical  proposals  or  oral  discussions. 
ED  nominates,  to  SBA  for  subcontract 
award,  the  concern  that  the  contracting 
officer  determines  to  have  the  best 
technical  capability  to  perform  the 
contract  requirements. 

(5)  Instead  of  selecting  a  nominee 
through  limited  technical  competition. 
ED  may  nominate  one  8(a}  concern  to 
SBA  if  that  concern  has  exdosive  or 
predominant  capability  among  8(a} 
concerns  by  reason  of  experience, 
specialized  fodlities,  or  technical 
competence  to  perform  the  woiic  within 
the  time  required. 

(6)  Each  concern  nominated  for  a 
specific  8(a)  requirement  must  be 
approved  by  OSDBU  or  SBA  for  that 
particular  requirement  before  the 
contracting  officer  initiates  negotiation 
of  8(a)  award  terms  with  the  concern. 

(b)  Negotiatioa  of  8(a)  award.  The 
contracting  officer  shall  give  all  possible 


assistance  required  by  SBA  with  respect 
to  SBA's  negotiation  of  an  8(a]  award. 

(c)  Delegated  8(a)  award 
administration.  If  SBA  delegates 
responsibility  to  ED  for  administration 
of  the  8(a)  award.  ED  informs  SBA  of  all 
8(a)  award  modifications,  progress 
payments,  problems  experienced  by  the 
subcontractor,  and  other  pertinent 
matters  requested  by  SBA. 

PART  3424— PROTECTION  OF 
PRIVACY  AND  FREEDOM  OF 
INFORMATION 

Subpart  3424.1— Protection  of  IndMdutf 


3424.103    Procedures. 

Subpsrt  3424>-FrsedOffl  of  Infonnation 
Act 

3424.201     Authority. 

Authority:  5  U.S.C  301: 40  U.S.C.  486(c). 

Subpart  3424.1— Protection  of 
Individual  Privacy 

3424.103    Procsdurss. 

(a)  If  the  Privacy  Act  of  1974  applies 
to  a  contract  the  contracting  officer 
shall  specify  in  the  contract  the 
disposition  to  be  made  of  the  system  or 
systems  of  records  upon  completion  of 
performance  of  the  contract.  For 
example,  the  contract  may  require  the 
contractor  to  completely  destroy  the 
records,  to  remove  personal  identifiers, 
to  turn  the  records  over  to  ED.  or  to  keep 
the  records  but  take  certain  measures  to 
keep  the  records  confidential  and 
protect  the  individuals'  privacy. 

(b)  If  a  notice  of  the  system  of  records 
has  not  been  published  in  the  Federal 
Registw,  the  contracting  officer  may 
proceed  with  the  acquisition  but  shall 
not  award  the  contract  until  the  notice  is 
published,  unless  the  contracting  officer 
determines,  in  writing,  that  portions  of 
the  contract  may  proceed  without 
maintaining  information  subject  to  the 
Privacy  Act  In  this  case,  the  contracting 
officer  may — 

(1)  Award  the  contract,  authorizing 
performance  only  of  those  portions  not 
subject  to  the  Privacy  Act;  and 

(2)  After  the  notice  is  published  and 
effective,  authorize  performance  of  the 
remainder  of  the  contract. 

Subpart  3424.2— Fraadom  of 
Information  Act 

3424J01    Autttortty. 

The  Department's  regulations 
implementing  the  Freedom  of 
Informaiton  Act,  5  U.S.C.  552,  are  in  34 
CFR  Part  5. 


PART  3425— FOREIGN  ACQUISITION 
Subpart  342S.1-Buy  American  Act— 

3425.102    Policy. 

Subpart  3425.3-Baianco  Of  Paymsnts 


3425.302    Policy. 
Authority:  5  U.S.C  301;  40  U.S.C.  486(c). 

Subpart  3425.1— Buy  Amarican  Act— 
SuppHea 

3425.102    Po8cy. 

(a)  [Reserved] 

(b)  The  HCA  approves  determinations 
under  FAR  25.120(a)(4). 

Subpart  3425.3— Balance  of  Payments 
Program 

3425.302    PoOcy. 

The  HCA  is  designated  to  make  all 
determinations  under  FAR  25.302.  This 
authority  may  not  be  redelegated. 

SUBCHAPTER  E— GENERAL 
CONTRACTING  REQUIREMENTS 

PART  3427— PATENTS,  DATA,  AND 
COPYRIGHTS 

Subpart  3427.4-Rlgtits  in  Dsts  arid 
Copyrights 

DGC< 

3427.470  Publication  and  publicity  clause. 

3427.471  Paperwork  Reduction  Act  clause. 

3427.472  Advertising  of  awards  clause. 
Authority:  5  U.S.C  301;  40  U.S.C  48e(c). 

Subpart  3427.4— Rights  in  Data  and 
Copyrights 

3427.470  PubNcation  snd  publicity  cisuse. 
The  contracting  officer  shall  insert  the 

clause  in  3452.227-70,  PubUcation  and 
Publicity,  in  all  solicitations  and 
contracts  other  than  purchase  orders. 

3424.471  Papsrworic  Reduction  Act 


The  contracting  officer  shall  insert  the 
clause  in  3452.227-71,  Paperwork 
Reduction  Act  in  all  solicitations  and 
contracts. 

3427.472   Advertising  of  awards  dsuss. 

The  contracting  officer  shall  insert  the 
clause  in  3452.227-72,  Adverihing  of 
Awards,  in  all  solicitations  and  '-. 
contracts  other  than  purchase  orders. 

PART  3426-BONDS  AND  INSURANCE 

Authority:  5  U.S.C  301;  40  U.S.C  486(c). 

Subpart  3428.3— Insuranca 

3426.370    Contract  dsuss. 

The  contracting  officer  shall  insert  the 
clause  in  3452.228-70.  Required 


Insurance,  in  all  solicitations  and 
resultant  cost-reimbursement  contracts. 

PART  3432-CONTRACT  RNANaNQ 
Subpart  3432.1-Osnsrai 

Si6C> 

3432.170    Method  of  payment 

Subpart  3432.4— Advsnce  Psyments 
3432.402    General. 
3432.407    Interest 

Subpart  343^7-.Contraet  Fundhtg 

3432.7(M    Limitation  of  cost  or  funds. 

3432.770  Prohibition  against  the  use  of  ED 
funds  to  influence  legislation  or 
appropriations. 

3432.771  Provision  for  incremental  funding. 
Authority:  5  U.S.C  301: 40  U.S.C  486(C). 

Subpart  3432.1— General 

3432.170   Mettiod  of  payment 

The  contracting  officer  shall  insert  the 
clause  in  3452.232-72,  Method  of 
Payment,  in  all  solicitations  and 
contracts. 

Subpart  3432.4— Advance  Payments 
3432.402    GcneraL 

(a)-(d)  [Reserved] 

(e)  The  HCA  is  designated  to  make 
determinations  under  FAR 
32.402(c)(l)(iii)(A).  This  authority  may 
not  be  redelegated. 

3432.407    Interest 

The  HCA  is  designated  to  authorize 
advance  payments  without  interest 
under  FAR  32.407(d). 

Subpart  3432.7— Contract  Funding 

3432.704    Limitation  of  cost  or  funds. 

(a)  Under  the  circumstances  in  FAR 
32.704(a)(1).  the  contractor  shall  submit 
the  following  information  in  writing  to 
the  contracting  officer 

(1)  Name  and  address  of  the 
contractor. 

(2)  Contract  number  and  expiration 
date. 

(3)  Contract  items  and  amounts  that 
will  exceed  the  estimated  cost  of  the 
contract  or  the  limit  of  the  funds 
allotted. 

(4)  The  elements  of  cost  that  changed 
from  the  original  estimate  (for  example: 
labor,  material,  travel,  overhead), 
furnished  in  the  following  format 

(i)  Original  estimate. 

(ii)  Costs  incurred  to  date. 

(iii)  Estimated  cost  to  completion. 

(iv)  Revised  estimate. 

(v)  Amount  of  adjustment 

(5)  The  factors  responsible  for  the 
increase,  such  as  error  in  estimate  or 
changed  conditions. 
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(6)  The  latest  date  by  wliicfa  funds 
mast  be  available  to  the  oontiactar  to 
avoid  delays  in  performance,  work 
stoppage,  or  o&er  fanpairments. 

(b)  A  fixed  fee  provided  in  a  contract 
may  not  be  changed  if  a  cost  overrun  is 
funded.  Changes  in  a  fixed  fee  may  be 
made  only  to  reflect  dianges  in  the 
scope  of  woik  that  justify  an  Inftiwase  or 
decrease  in  the  fee. 


3432.770    ProMbWon 
taidsto 


lefEO 


The  contracting  officer  sliall  insert  Ae 
clause  at  3452J32-70.  Pndiibition 
Against  the  Use  of  ED  Fnnds  to 
hifhience  LegislatiaD  or  ^ipropdatioas. 
in  contracts  with  edncatiosial 
institutions,  hospitals,  and  State  and 
local  governments.  Contracts  with 
commercial  and  nonprofit  oiganizatioas 
shall  be  subject  to  tbe  legislative 
lobbying  pRndbitions  contained  in  FAR 
31.205-22  and  Office  of  Management 
and  Budget  Qrcolar  A-122.  respectively. 

94«8.r  f  1    nwwran  fOr  eicfefiMffnai 


The  contracting  officer  shall  insert  the 
provision  in  3452.232-71.  Increment^ 
Funding,  in  a  solicitation  if  a  cost- 
reimbwsement  contract  asing 
incremental  fuiidliig  is  contemplated. 

PART  3433-PROTE8T8»  DISPUTES, 


Sac. 

3433.101 

3433.103 


Definitions. 

Protests  to  the  agency. 


3433J03    AppUcabiUtj. 

8433  212    CoDtnctiBt  offictr'a  duties  apoa 

■ppeaL 
3433.214    Contract  dause. 

:  5  U.S.C  301:  SO  VS.C.  480(0]. 


943S.101 

Tiled."  as  used  in  this  subpart  means 
that  a  document  has  bean  leciBivad  by 
the  contracting  offioet.  tfaa  GaoBial 
Accounting  Office  (GAO),  or  the 
General  Services  Administration  Board 
of  Contract  ^ipcals  (GfflCA). 


MS9.n$    Flulsslstethai 

(a)(1)  Ptotests  to  ED  based  on  sDeged 
ioqiropvieties  in  any  type  of  solidtatioa 
that  are  apparent  before  bid  opening  or 
the  closing  date  for  receipt  of  iffoposals, 
must  be  fikd  before  bid  upeuiug  or  the 
closing  date  for  receipt  of  proposals,  b 
the  case  of  negotiated  acquisitions, 
protests  based  on  alleged  iH4inq>fieties 
that  do  not  exist  in  die  initial 
solicitation,  but  that  are  added  later. 


must  be  filed  not  later  than  the  next 
closing  date  for  receipt  of  proposals 
following  the  addition.  In  other  cases, 
protests  to  ED  must  be  filed  not  later 
than  ten  (10)  Federal  Government 
working  days  after  a  basis  for  protest  fs 
known  or  should  have  been  knoam, 
whichever  is  earlier. 

(b)  With  the  concurrence  of  the  HCA. 
the  contracting  officer  is  autboriiad  to 
make  a  determination,  using  the  criteria 
in  FAR  33.103(a)b  to  award  a  contract 
before  resdution  of  a  protest 

Subpart  3433.2— OisputM  and 


3433.203 

The  General  Services  Administratian 
Board  of  Contract  Appeals  (GSBCA)  is 
designated  to  hear  any  appeal  from  a 
final  decision  of  a  contracting  officer . 
issued  pursuant  to  the  "Disputes"  clause 
in  a  contract  The  rules  and  regulations 
of  the  GSBCA  sre  in  48  CFR  Chapter  5, 
Appendix  B,  and  govern  die  piouessiiig 
of  these  appeals. 


34331212   ContracaneofOcar^i 
uponappeaL 

The  Office  of  the  General  Coonael  is 
designated  as  the  Government  IMsl 
Attorney  to  represent  the  Government  in 
the  defense  of  sppeab  before  die 
GSBCA. 


3433.214   Contract  < 

The  contracting  otBoet  shall  ase  the 
clause  in  FAR  52.233-1.  Diqaites,  wtdi 
its  Alternate  L 

SUBOIAPTER  F-8PECtAL  CATEQOmES 
OFCtiNIHACTINO 

PART  3437— SERVICE  CONTRACTUIQ 


Sac. 

3437  JOZ    MIcsr. 


Subpart  34S7J 

3437.270    Constdting  lervices  reporting 

3437.271 


of  consuhaBti  daasee. 
S  UAC  301:  SO  U AC  stefe). 

Subpart  3437.1— SarviM  Contraeto— 


3437.102    Mky. 

If  a  service  contract  requires  one  or 
more  end  items  of  sofqity,  FAR  Sol^iart 
37.1  and  this  subpart  apply  only  to  die 
required  services. 


3497.270 


The  contracting  officer  diall  include 
the  daasa  in  3452.237-701  Identification 
of  Reports  Under  ConsaHing  Servioea 


Contracts,  in  aO  sdidtatians  and 
contracts  for  consulting  sei  vices. 


3437.271 

"As  ooBtracting  officer  shall  hisert  the 
claase  in  3462,237-71,  Services  of 
Consultants,  in  all  soUdtatians  and 
rsMutant  uist  leliiilwirseBieBt  contracts. 

StIBCHAPTER  O-COWTRACT 


PART  3442-COIITRACT 
ADMINISTRATION 

Subpart  3442.7-lndiraet  Cost  Rataa 

Sac 

344Z705    Final  indirect  cost  rates. 

Subpart  3442.70— Contract  MonMailng 

3442J001    WitUioldingofcimtraclpayaeiits 
clause. 

3442.7002  litigation  and  claims  clause. 

3442.7003  Delays  clause. 

Subpart  3442.71— AeesssMRy  or 

I  to  Psraons 


3442.7101    PoUcy  and  clause. 
Aulharitr  5  U.S.C  301: 40  USC  48iCcl. 

Subpart  3442.7— lndk«ef  Cort  RatM 

3442J05   nasliiascleuslistsa. 

Hie  Chief.  Cost  Determination  Branch, 
Grants  and  Contracts  Service,  is 
delegated  the  authority  to  establish  final 
indirect  cost  rates  under  FAR  42705-1 
and  42705-2. 


fa)  The  cofltrsding  officer  riwD  insert 
the  daooa  in  345^242-72,  imdiholdfaig 
of  Contract  Pajnaents,  fai  aO  soHcitatiMis 
and  contracts  odier  Ann  parchase 
orders. 

(b)  ED  may  wKUiold  contract 
payments  if  any  report  required  to  be 
submitted  by  the  oontractor  is  overdue, 
or  if  die  contractor  fofls  to  peifoim  or 
deSver  wotic  or  services  as  required  by 
the  contract 

(c)  rae  oontractiiig  officer  shall  notify 
the  contractor  in  writing  that  payments 
an  being  witMirid  in  accordance  widi 
the  clause. 


3442.7002 

The  contracting  officer  shaU  insert  the 
clause  in  3452.242-70;  Litigation  md 
Qaims,  in  all  solicitations  and  resnhant 
cost-reimbursement  contracts. 

344Z7003   nilsys  risini 

The  contracting  officer  shaO  insert  dia 
clause  in  3452.242-71.  Notice  to  die 
Government  of  Delays,  in  all 


solieHatfone  ami  toafncta  efher  than 
purcBase  orden. 


Subpart  3442J 


3442.7101 

(a)  It  ia  dta  poliqr  of  ED  tbat  aU 
meetings,  caiiiunnces.  sadssminan  be 
accsseibte  Is  persoae  wj(k  disabifibes. 

(b)  The  contracting  officer  ataR  insert 
the  clause  in  3452.242-73^  Accessibility 
of  Meetiags,  Coofesences.  and  Seminan 
to  Petaons  with  DiaahMities,  in  all 
solidtatioaa  and  conteacta. 

PART  344»-COinRACT 
MODinCATIONS 

Authority:  5  V&C.  301;4AU.&C  4a6(^ 

The  contractiag  officer  tibaM  insert  Ae 
dause  m  3463.2f3-?a^  Key  Personnel,  h> 
all  solidtatiaBa  aad  rsaakani  cost- 
reimbursement  contracts. 

PART  S««5-G0VERNHEirr 
PROPfcWIY 

Aulhoritr  5  V-S-C.  301;  SOOAC  48a(c( 

SubfMrt  3445.4-Conlraelor  Uaa  and 
Rantaf  of  Oowrwniiiaiit  Picuwi  ly 


governments  or  Intsmatioiisl 


Reqiuests  by,  or  for  the  benefit  oi 
foreign  govetnmeats  or  iotemational 
organizations  to  use  ED  prndiii  lion  and 
resesn^  prspar^  aast  be  appsoved  by 
the  HCA.  The  HCA  shaft  detcndna  Ae 
amount  of  cost  to  be  recovered  or  rental 
charged  if  any.  based  on  the  focts  and 
drcumstances  of  eadi  case. 

PART  3447— TRANSPORTATIOK 

Authoritr  3  VS.C.  3Dlr40U.&C  4aBfe); 
Subpart  3447.70— Foraign  Traval 
3447.7000    Foraign  traMl( 


The  coBtrarting  officer  shall  insert  fee 
dause  in  3452.247-7a  Foreign  Travel  te 
all  solidtations  and  resultant  cost- 
reimburaement  coatiacts. 

StJBCHAPTER  H-CLMISES  AND  FORMS 

PART345Z-90IJCITATK3K 
PROVISIONS  ANDCOKnUCT 
CLAUSES 

Subpart  34S2>-TeBtaal  ProMfsioas  Md 


Sac. 

34S2.202-1    DeAritfSns. 

3452.ao»-aO   Hiiillag. 

3452:3B»-ra    OrgHrisatioaCSBActaf 


Sac 

3452.215-33  Order  of  1 

3452.21^70  Release  of  Restricted] 

3452.216-70  Additional  Cost  Principles. 

3452.210-71  rrigmiiiTVTHwaJHatss 

Fixed. 

3452.227-70  PaUication  smI  PAlid^ 

3452^27-71  Paparwadi  Raductioa  Act 

3452.227-72  Advertising  of  Awards. 

3452.228-70  Required  Insurance. 

3452.233-70  ■^rinilffiiii  OgBhiir  lliii  ITji  .f 

ED  Funds  to  Influence  Legislation  or 


3452.232-71  kKzciMntal  Pndiim. 

3463.233-73  Method  of  Pa^MBt 

3452.23P-W  IdenWIirrttMetaspor^l^er 

Consriti«SsnM 

3450^37-71  Servian 

34aBJIft^»  I  Iti^lfaii 

3452Jt2-71  Notice  ta  lie  Gawcmmealaf 

Delqni 

3452.aiS-72  Withhol^igolCaBtMct 


3430312-73   AcEaaaibiMyofl 

Coafenw^and  SsHioavs  to  njraons 

3452.247-70    Fsre^Ttavri. 
Anthoiiljr:  5 11S.C.  301;  40  VS.C.  4aB(c]. 

Subpart  3452.2- Taxts  of  PravMbna 
andCfiuaaa 

3452.202^1    DafftSUuiia. 

As  prescribed  in  3402.201,  inaot  the 
followii^  daase  in  solidtstions  snd 
contracts: 


■  (Aagm?) 

(a)  The  Isrm  "Seeietarjr  or  "Ifefldof  tile 
Agency"  (alse  caBed  "Agency  Hea^  means 
the  Secretary  or  UMer  Seoetaiy  of  Hie 
Department  of  Bducatioe;  and  (he  tenn  "his/ 
her  duly  authorized  lepieseiilatife'*  means 
any  person,  persons,  or  board' autliorizBd  to 
act  for  these  ofBdah. 

fb)  The  term  "contracting  officer"  means  a 
person  with  the  authority  to  enter  into, 
administer,  and/or  terminate  contracts  and 
malce  related  determinations  and  fihdiags. 
The  term  inrJiidea  certain  authorized 
repreaeBtativea  of  tfaa  contracting  o£Bcer 
acting  within  the  limits  of  their  anthori^  as 
deiagated  by  the  contractiag  offioar. 

(c)  Tha  tarai  "CoBtnactiiv  Offices's 
Tecluucal  RepresenUtive"  aisana  the  person 
representiag  the  GavannaBt  for  the  puipoae 
of  tedinica)  BMoltaiiiV  af  caatiaci 
perieswaeo.  Ihe  Caalnctiag  Officer's 
Tsrhairal  Hapsaaaetattva  |COTR]  iaaat 

— *Vfrieii  tn  insar  an|  haliai  lliais  ss 

•" — " -'■'-«■■"    ■— iftnrr ui 

decsaaaes  In  the  acape  of  woric  er  which 

the  cost  or  price  af  dda  oantsact  or  a  change 
in  the  delivery  dates  ar  poftiim^Ka  period 
ofdiiscoi*act 

(d)  The  tHB  *DepartBient"  or  "EDr  Beaas 
the  DeparfeMBt  at  Macatiaa. 

(e)  Bcc^  aa  etheiwisa  psDvidSd  it  *to 
contoact  IhetaiB  Irabcaanacr  iacMea,  but 
U  not  limited  tOk  paeehase  ardSn  and 
changes  and  raodUfeatioiia  to  percfaate 
order*  lader  this  caetnct 


(Endefdsaae] 
3452JM-7& 


As  preacrUied  hi  340Bil7D.  insert  Ae 
following  dause  in  aD  afttuntari^^,  .n^ 
contracts  other  than  pii»*^i*»T^  orders: 

Printing  (Aog  MOT) 

til*  contractor  shaU  aai  ai^^  ta.  aat 
subcontract  for,  and  palal^g  (aa  IJMt  term  ia 
defined  in  Title  1  of  the  Gaeaai^nrt  Printiiw 
— -*  ffintiing  BsgaiaHaes  la  sJaai  an  liu. 
eOsctiTe  data  o£  lya  csatai 
with  the  paitiiBwiiaai'i 
contract;  except  ttat  i_ 
the  fapradactisa  of  haa  L 
unita  af  aojr  ana  page,  ar  I 
prodiirtianaeitaiathaaipt^teaii___y_ 
pages,  shaD  not  be  deemed  to  be  ptintii^  A 
production  aoA  iedsfaad  aa  one  ril 
8Vi  by  11  inABa^  aad  aae  aid*  Md  I 


BCtlta 


(End  of  clause) 
3480^00-70 


As  prescribed  in  3400570.  insert  die 
following  provision  in  aD  certifications: 

Organizatiooal  CoofBct  of  brtneat  (Oct  n07> 

The  oSeior  certifies  that  it  C— )  is  (_]  is  not 
aware  of  any  potential  ocgaaiiatian  cooilict 
of  interest  that  it  may  have  under  tlua 
procurement  If  the  ofierar  is  awase  of  any 
potential  conflict  of  intanst.  the  oSeror  tHtH 
submit  a^diacloaure  statement  &iUy 
describing  the  situatioa.  An  orgaaiostianal 
conflict  of  interest  is  as  defined  and 
illustrated  in  FAR  9.5. 

(End  of  pioviaian) 

3452.215-39   Ortlsr  of  PracsdSnee. 

As  prescribed  in  3415.406-3,  insert  the 
following  dause  in  contracts: 


Order  of  PBseadane*  (Aug  ISV) 

Any  inconsistency  in  tliiv  contract  aiiall  be 
resolved  by  giving  precediiece  in  the 
foIlDwing  order. 

(a)  The  Schedule  (exchning  the  woiic 
statement  or  specification). 

(b)  The  contract  daoses  (Section  I). 

(c)  Any  iiux>rpocated  documents,  exUMts, 
or  attadimeirt,  excluding  the  woric  statement 
or  specifications  and  the  contractor's 
proposal,  representations,  and  certifications, 

(d)  The  work  statement  or  spedficatfons, 
and 

(e)  The  contractor's  proposal,  at  amendect 
including  representations  and  certificatioiu. 
(EiHlofdaHae) 

3452.215-70    fl Of  Rastrfctad  Data. 

As  prescribed  in  3415.407,  insert  the 
following  pnnrieicm  in  solicitations: 

Release  of  BssSrirtsd  Da»  (Aug  iaw> 

(a)  O0eras  era  hereby  put  on  notfoe  tftal 
regardless  of  their  use  of  the  legend  set  forth 
in  FAR  52.215-12,  Restriction  on  Disdoaafe 
and  Use  of  Data,  the  Government  amy  be 
required  to  release  certafai  data  cent^ned  fat 
the  proposal  ia  response  to  s  ra<)«*st  for  A* 
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data  under  the  Freedom  of  Information  Act 
die  Govenunent't  determination  to  withhold 
or  disclose  a  record  will  be  based  upon  the 
particular  circumstance  involving  the  data  in 
question  and  whether  the  data  may  be 
exempted  &om  disclosure  under  the  Freedom 
of  Information  Act  In  accordance  with 
Executive  Order  12600  and  to  the  extent 
permitted  by  law.  the  Government  will  notify 
the  offeror  before  it  releases  restricted  data. 

(b]  By  submitting  a  proposal  or  quotation  in 
response  to  this  solicitation: 

(1)  The  offeror  acknowledges  that  the' 
Department  may  not  be  able  to  withhold  nor 
deny  access  to  data  requested  pursuant  to  the 
Act  and  that  die  Government's  FOI  officials 
shall  make  that  determination: 

(2)  The  offeror  agrees  that  the  Government 
is  not  liable  for  disclosure  if  the  Department 
has  determined  that  disclosure  is  required  by 
the  Act 

(3)  The  offeror  acknowledges  that 
proposals  not  resulting  in  a  contract  remain 
subject  to  the  Act  and 

(4)  The  offeror  agrees  that  the  Government 
is  not  liable  for  disclosure  or  use  of  unmariced 
data  and  may  use  or  disclose  the  data  for  any 
propose,  including  the  release  of  the 
information  pursuant  to  requests  under  the 
Act 

(c)  Offerors  are  cautioned  that  the 
Government  reserves  the  right  to  reject  any 
proposal  submitted  %vith  (1)  a  restrictive 
legend  or  statement  differing  in  substance 
from  the  one  required  by  the  solicitation 
provision  in  FAR  52.515-12.  Restriction  on 
Disclosure  and  Use  of  Data,  or  (2)  a 
statement  taking  exceptions  to  the  terms  9f 
(a)  or  (b)  of  this  provision. 
(End  of  provision] 

3452.21ft-70    Additional  Cost  PrtndplM. 

Insert  the  following  clause  in 
soUdtations  and  contracts  as  prescribed 
in  3416.307(b): 

Additiaaal  Coat  Principles  (Aug  1987) 

(a)  Bid  and  Proposal  Costs.  Bid  and 
proposal  costs  are  the  immediate  costs  of 
preparing  bids,  proposals,  and  applications 
for  potential  Federal  and  non-Feideral  grants, 
contracts,  and  other  agreements,  including 
the  development  of  scientlBc,  cost  and  other 
data  needed  to  support  the  bids,  proposals 
and  applications.  Bid  and  proposal  costs  of 
the  current  accounting  period  are  allowable 
as  indirect  costs;  bid  and  proposal  costs  of 
past  accounting  periods  are  unallowable  as 
costs  of  the  current  period.  However,  if  the 
organization's  established  practice  is  to  treat 
these  costs  by  some  other  method,  they  may 
be  accepted  if  they  are  found  to  be 
reasonable  and  equitable.  Bid  and  proposal 
costs  do  not  include  independent  research 
and  development  costs  or  pre-award  costs. 

(b)  Independent  research  and  development 
costs.  Independent  research  and  development 
is  research  and  development  that  is  not 
sponsored  by  Federal  and  non-Federal 
grants,  contracts,  or  other  agreements. 
Independent  research  and  development  shall 
be  allocated  its  proportionate  share  of    i 
indirect  costs  on  the  same  basic  as  the 
allocation  of  indirect  costs  of  sponsored 
research  and  development  The  costs  of 
independent  research  and  development. 


including  its  proportionate  share  of  indirect 
costs,  are  unallowable. 

(End  of  clause] 


3452.21»-71 
RatM— Fixad. 

.  Insert  the  following  clause  in  cost- 
reimbursement  contracts  as  prescribed 
in  3416.701: 

Negotiated  Oveifaead  Rata*— Fixed  (Aug 
tKT) 

(a]  Notwithstanding  the  provisions  of  the 
clause  entitled  "Allowable  Cost  and 
Payment",  the  allowable  indirect  costs  under 
this  contract  shall  be  obtained  by  applying 
negotiated  fixed  overhead  rates  for  the 
applicable  period(8)  to  bases  agreed  upon  by 
the  parties,  as  speciHed  below.  A  negotiated 
fixed  rate(8]  is  based  on  an  estimate  of  the 
costs  which  will  be  incurred  during  the 
period  for  which  the  rate(8)  applies.  If  the 
applciation  of  the  negotiated  fixed  rates(8] 
against  the  actual  bases  during  a  given  fiscal 
period  produces  an  amount  greater  or  less 
than  the  Indirect  costs  determined  for  that 
period,  the  greater  or  lesser  amount(s]  will  be 
carried  forward  to  a  subsequent  period. 

(b]  The  contractor,  as  soon  as  possible  but 
no  later  than  six  months  after  the  close  of  its 
fiscal  year,  or  such  other  period  as  may  be 
specified  in  the  contract  shall  submit  to  the 
contracting  officer  or  the  duly  authorized 
representative,  with  a  copy  to  the  cognizant 
audit  activity,  a  proposed  fixed  overhead  rate 
or  rates  based  on  the  contractor's  actual  cost 
experience  during  the  fiscal  year,  including 
adjustment  if  any,  for  amoimts  carried 
forward,  together  with  supporting  cost  data. 
Negotiation  of  fixed  overhead  rates,  including 
cany-forward  adjustments,  if  any,  by  the 
contractor  and  the  contracting  officer,  or  the 
duly  authorized  representative,  shall  be 
undertaken  as  promptly  as  practicable  after 
receipt  of  the  contractor's  proposal. 

(c]  Allowability  of  costs  and  acceptability 
of  cost  allocation  methods  shall  be 
determined  in  accordance  with  Part  31  of  the 
Federal  Acquisition  Regulation  [FAR)  in 
effect  on  the  date  of  this  contract. 

(d]  file  results  of  each  negotiation  shall  be 
set  forth  in  an  amendment  to  this  contract 
which  shall  specify  (1]  the  agreed  fixed 
overhead  rates,  (2)  the  bases  to  which  the 
rates  apply,  (3]  the  fiscal  year,  unless  the 
parties  agreed  to  a  different  period,  for  which 
the  rates  apply,  and  (4]  the  specific  items 
treated  as  direct  costs  or  any  changes  in  the 
items  previously  agreed  to  be  direct  costs. 

(e]  Pending  establishment  of  fixed 
overiiead  rates  for  any  fiscal  year  or  different 
period  agreed  to  by  the  parties,  the  contractor 
shall  be  reimbursed  either  at  the  rates  fixed 
for  the  previous  fiscal  year  or  other  period  or 
at  billing  rates  acceptable  to  the  contracting 
officer,  subject  to  appropriate  adjustment 
when  the  final  rates  for  the  fiscal  year  or 
other  period  are  established. 

(f]  Any  failure  of  the  parties  to  agree  on 
any  fixed  rate  or  rates  or  to  the  amoimt  of 
any  carry-forward  adjustment  under  this 
clause  shall  not  be  considered  a  dispute  for 
decision  by  the  contracting  officer  within  the 
meaning  of  the  Disputes  clause  of  this 
contract  If  for  any  fiscal  year  or  other  period 
specified  in  the  contract  the  parties  fail  to 


agree  to  a  fixed  overiiead  rate  or  rates,  it  is 
agreed  that  the  allowable  indirect  costs  under 
this  contract  shall  be  obtained  by  applying 
negotiated  final  overhead  rates,  in 
accordance  with  the  terms  of  the  Allowable 
Cost  and  Payment  clause,  in  effect  on  the 
date  of  this  contract 

(g]  Submission  of  proposed  fixed, 
provisional,  and/ or  final  overhead  rates, 
together  with  appropriate  data  in  support 
thereof,  to  the  contracting  officer  or  the  duly 
author^ed  representative  and  agreements  on 
fixed,  provisional,  and/or  final  overhead 
rates  entered  into  between  the  contractor  and 
the  contracting  officer  or  the  duly  authorized 
representative,  as  evidenced  by  negotiated 
overhead  rate  agreements  signed  by  both 
parties,  shall  satisfy  the  requirements  of 
paragraphs  (b).  (c],  [d],  and  (e]  of  this  clause. 

(End  of  clause) 

345Z227-70    Pubicatlon  and  Publicity. 

As  prescribed  in  3427.470,  insert  the 
following  clause  in  all  solicitations  and 
contracts  other  than  purchase  orders: 

Publication  and  Publicity  (Aug  1987) 

(a)  Unless  otherwise  specified  in  this 
contract  the  contractor  is  encouraged  to 
publish  and  otherwise  promote  the  results  of 
its  work  under  this  contract  A  copy  of  each 
article  or  work  submitted  by  the  contractor 
for  publication  shall  be  promptly  sent  to  the 
Contracting  Officer's  Technical 
Representative.  The  contractor  shall  also 
inform  the  representative  when  the  article  or 
work  is  published  and  furnish  a  copy  in  the 
published  form. 

(b)  The  contractor  shall  acknowledge  the 
support  of  the  Department  of  Education  in 
publicizing  the  work  tmder  this  contract  in 
any  medium.  This  acknowledgment  shall 
read  substantially  as  follows: 

"This  project  has  been  funded  at  least  in 
part  with  Federal  funds  from  the  U.S. 
Department  of  Education  under  contract 

number .  The  content  of  this 

publication  does  not  necessarily  reflect  the 
views  or  policies  of  the  U.S.  Department  of 
Education  nor  does  mention  of  trade  names, 
commercial  products,  or  organizations  imply 
endorsement  by  the  U.S.  Govemment" 

(End  of  clause) 

3452.227-71    Paparworfc  Reduction  Act 

As  prescribed  in  3427.471,  insert  the 
following  clause  in  all  soUcitations  and 
contracts: 

Paperwock  Reductioa  Ad  (Aug  1987) 

(a)  The  Paperwork  Reduction  Act  of  1980 
(Pub.  L  96-511)  applies  to  contractors  that 
collect  information  for  use  or  disclosure  by 
the  Federal  Govemment 

U  the  contractor  %vill  collect  information 
requiring  answers  to  identical  questions  from 
10  or  more  people  then  no  plan, 
questionnaire,  interview  guide,  or  other 
similar  device  for  collecting  information  may 
be  used  without  tint  obtainhig  clearance 
bom  the  Deputy  Under  Secretary  for 
Management  (DUSM)  or  his/her  delegate 
within  the  Department  of  Education  OSD)  and 
the  Office  of  Management  and  Budget  (0MB). 
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Contracton  and  Contracting  Officers' 
Technical  RepresenUtives  shall  be  guided  by 
the  proviaiaasei  K  cn  Part  Uao,  CntaUii^ 
PatatwodtBuBdan»oathe  Public,  and  saek 
the  advice  of  the  Department's  Papetwarii 
Clearance  Officer  to  determine  the 
procedures  fbr  acquiriiig  DUSM  and  OMB 
clearance. 

(b)  The  contractor  shall  obtain  the  naabvd 
DUSM  and  OMB  deacaaca  thiiH«b  tke 
CoatractiBS  Officar'a  Tacfaaical 
Representative  before  expending  any  fund* 
or  making  public  contacts  for  the  collection  of 
information  desuHied  in  fa)  above.  The 
authority  to  expend  IbndS  and  proceed  with 
the  collectianafaall  be  in  writing  by  the 
contracting  oflloBr.  The  coatractnr  must  plan 
at  feast  t2a  days  for  DDSM  and  OMB 
clearance.  Bajessive  del^  caused  by  the 
Govemment  wbch  arises  out  of  cauaes 
beyond  the  control  and  without  the  fault  or 
negligence  of  the  contractor  will  ba 
considered  in  accordance  with  the  Excusable 
Delays  or  Default  danse  of  tMr  contract 
(&Kf  of  clause) 


ltl27 


3490:227-72 

As  prescribed  in  M27.472.  inaart  the 
following  clause  in  all  aolickationa  and 
CQotracta  ofttf  than  piurhast  otdais: 

AtNaiiaiag  af  Awai*  fA»f  IMT^ 

The  contractor  agrees  not  to  cafai  ta 
awards  issued  1^  the  Depaitmank  of 
Education  in  commatcial  advartiaiBi  in  such 
a  mannei  aa  to  stata  oc  imp^  that  thancoduct 
or  serviae  pcovidBd  ia  andanad  by  the 
Federal  Goveamant  oc  ia  aaransarllji 
considend  by  the  Govemmaat  t»  be  "■p^Htf 
to  other  producta  or  aarvicaa. 

(Endofdaaaa) 

3452.22S-»    na»iiiatlliiaia«Ma 

Aa  iH«8er3)ed  in  34aa37B;  inert  die 
foBowfaig  danse  in  aQ  sofidtotiona  and 
resultant  oost-raimbursement  conttacts: 

Required  Insuranoa  (Aai  M89): 

(a)  The  contractor  shall  procure  ami 
maintain  such  insurance  as  required  by  law 
or  regulation,  inchding  Imt  not  Uraited  to  the 
reqiiRmems  af  FAR  Sabpait  ZM  or  by  the 
writtas  dinctiaa  of  tke  cantUEtii^  officer. 
Moi  written  approval  of  tbe  contnctiiv 
officer  shall  be  required  with  respect  to  any 
insurance  policy  the  pieomiHs  for  %fhicb  the 
contractar  prapoaaa  ta  treat  aa  a  disKt  cost 
under  tUa  cantsaet  aad  wafcicspect  la  a^ 
proposed  qualified  pngsam  of  salf-insuraKa. 
The  tenia  of  aagr  odwrlaaasanee  paii(7  siMtt 
be  submitiKi  to  tiia  CHsfeacttag  officar  far 
approval  uponnqiBast 

(b)  Unless  otherwise  authorized  in  wviliag 
by  the  contracting  officer,  the  contractor  shall 
not  procure  or  maintain  for  its  own  protection 
any  insurance  covering  loss  or  destractian  of 
or  damage  to  Govemment  property. 

(End  of  clause) 

3452.232-70    Prolilbition  Against  Om  Uaa 
of  EO  Funds  to  Influsnca  Lagisiation  or 


The  following  clause  is  to  be  used  in 
accordance  with  3432.770: 


PioUhUaa  Againat  tba  Uaa  oi  EB  Pteda  to 

'""• '  -tfTlatbin  nf  ftupHifiliHiiiis  OUa 

1987) 

Na  part  af  aay  lirada  vdat  tfaia  oankact 
shaD  be  aaad  to  pay  (he  salary  a^  sxpeaaes 
of  any  caatractoc.  oc  afBBGjr  actii«  br  the 
contractor,  to  wnnfi  Id  aqr  octMly  daaigBed 
to  influeace  legialatiasi  ar  aiipnpriatiaaa 
pending  bafoaa  the  Ca^nsa> 
(Endafctnose) 

3452.232-71    Infiwwiinruiiaiif. 

Aspresqjbed  in  M52:771»  insert  the 
following  provision  in  soUdtations: 

Incremental  F^mding  (Aug  1987) 

(a)  Sufficient  funds  are  not  prea^rt^ 
available  to  cover  the  total  cost  of  the 
coaplale  prajvet  deserAed  to  Ms 
solicitation.  However,  it  is  the  Goveramenf  t 
intentfon  to  negetiato  aad  awud  a  GOBtsact 

U«i»g  thti  in«i»mM«a|  ttnHJag  f«n«.«pt^ 

described  in  Ae  clause  titled  IJiaitatton  of 
Funds"  to  FAR  52.23Z-.2Z.  Utader  that  clause, 
which  wMl  he  iaduded  to  the  seaidtait 
contract  initial  funds  will  be  obligated  under 
the  contract  to  cover  an  estimated  base 
perfomance  period  Adifitfonal  fimds  are 
intended  to  be  allotted  to  the  contract  by 
contract  modificatf on.  up  to  and  ihclucBng  the 
full  esttonrted  cost  of  the  entire  period  of 
perfbrmance.  This  intent  notwithstandhig,  the 
Govemment  will  not  be  ohUgated  to 
reimbune  the  contractor  fbr  cost  mcurred  to 
excess  of  the  peribdfc  aBotaientt,  nor  will  the 
contractor  be  obligated  to  perform  to  excess 
of  the  amount  allotted. 

(b)  The  Limitation  of  Cost  clause  to  FAR 
52.23&-aSaM}  aapeiaeJiB  Ibe  LimMatton  of 
Funds  clause  to  the  event  the  contract 
becoBfea  fully  funded 

(EndofpraaisitM) 

3452.232-72    MMIIodof  Paymsnt 

As  prescribed  m  3432.170,  hisert  the 
following  danat  in  all  soUdtations  and 
contracts: 


Methadaf  Pnwiiei  jAi^MST) 

(a)  Phymenta  ander  Ma  contract  wiH  be 
mad*  either  by^  check  or  by  wke  feanafer 
thromib  Uto  Ttoaaary  RMMcial 
Communicatfcaoa  S^tom  at  Aa  option  of  the 


(b)  The  caisliactar  sbaB  faewaid  tbe 
foUowbv  tofanattoB  to  wWng  to 
(designatod  paynan*  par^  nat  totar  than 
seven  daya  ailar  taoaipt  of  notic*  af  awwd 

(1>  Pull  name  (whoa  pnctkafato),  tide, 
phone  number,  and  caofHatt  m«*^  riiilissii 
of  reapoaaible  officials)  to  whom  cheek 
payamto  are  to  be  sent  and  who  may  be 
contacted  coneemii^  the  bank  aocaoat 
infarmatian  raqueatod  below. 

(2)  The  following  bank  account  toformation 
required  to  accomplish  wire  transfere: 

(i)  Name,  address,  and  telegraphic 
abbreviation  of  the  receiving  financial 
institotion: 

(ii)  Receiving  financial  institution's  nine- 
digit  American  Bankers  Association  (ABA) 
identifying  number  for  routing  transfer  of 
funds.  (Provide  this  number  only  if  the 
receiving  financial  institution  has  access  to 


the  Fad«al  Reaarva  CttaMiMnlratloM 
System.) 

(iii)  Redptoafs  aana  and  acooanl  number 
at  the  lecaivingfinanrial  iMtttotton  to  ba 
credited  with  the  funda. 

(iv)  If  tfaa  raeaiaingft^wW  toatitotiaa 
doesnat  bane  aoeaaa  to  the  Padatri  Reaarva 
CiaaHiaiihattona  Syntax  psovida  toe  name  at 
the  correapaadsnl  teanctal  iMitatiao 
tbeoa^  wbteh  8to  i«caMi«  fiiMctol 
inrttoHoB  fecaivaa  ahchairichnda  ftaaafcr 
mesaagea.  If  a  cafreapondant  ftoandaf 
InatitBtton  is  specified  aiao  provide  the 
addreea  and  tefay a^iic  abbiesiaUon  of  that 
institution  and  its  nine-digit  ABA  identifying 
number  for  routing  transfer  of  fun^ 

(c)  Any  changes  to  the  information 
furnished  under  paragraph  (bf  of  tfait  danse 
shall  be  fnitoshad  to  (de^gnatod  payment 
office  to  writing  at  leaat  30  (kya  befoae  the 
effective  date  af  the  rbai^  tt  to  the 
contractor's  resp<»sibility  to  furnish  these 
changes  promptly  to  avoid  paymeuts  to 
erroneous  addreaaea  or  hHdt  aocomtai 

(d)  The  docmneBt  fimUh^  the 
information  required  to  paragraphs  (b)  and 
(c)  ainat  ba  detod  and  rmtain  the  steatora, 
title,  and  talaphoBa  bmiIiiii  ef  the 
f.wrtsiib»'a  otBctol  aothariaad  to  provide  ii 
as  watt  as  the  centractar's  name  aad  centiact 
number. 

(Endofdause) 


3452La97-7» 


•f  Hsponi 


As  prescribed  ia34a7.27Bk  inswt  the 
following  clause  ia  all  solidtatiou  aad 
contracts  for  """"^"g  services: 

Idantlffcaliuii  of  HapoTts  Under  Cenai^ttoq 
Sanriea  Cantracto  (Aug  1887) 

The  contractor  shall  set  forth  on  the  cover 

of  every  report  aufaasittad  prnvamA  to  this 
contract  the  fallowing  jtifapi— n^mf 

(a)  Nbbv  aadbasiness  addseaa  of  the 
contractor  M  Cantract  manhec  (c)  Contract 
dollar  amoante(<^Whathar  the  cantractwae 
competittrely  ar  naocanpaative^  awarded; 
(e)  Naaw  of  the  Cootracting  Ottcer's 
Technical  Repreaeotative  and  complete  office 
identification  and  address:  and  (f)  Names  of 
the  aaaagerial  and  prafesaianal  persoaael 
respoaaibto  tor  toe  ccntent  and  pr^antiaa 
of  the  report 

(Endofdause) 

3452.237-71    SsrvleaaerConsultontSL 

As  prescribed  ia  3437.271,  insert  the 
following  clause  in  all  solidUtions  and 
reanhast  cost-reimbarsemeBt  contracts: 

Services  of  Consultants  (Aug  1987) 

Except  as  otherwiae  expeesaly  provided 
elsewhere  to  thia  contoaet  aad 
notwithataadtog  the  pnviaisna  of  the  danae 
of  the  contract  entitled  "Subconti-acU  Under 
Cost-Reimbursement  and  Letter  Contracts," 
the  prior  written  approval  of  the  contracting 
officer  shall  be  required: 

(a)  If  any  employee  of  the  contractor  is  to 
be  paid  as  a  "consultant"  under  this  contract; 
and 

(b)  For  the  utilization  of  the  services  of  any 
consdtant  under  this  contract  exceeding  the 
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daily  rate  set  forth  elsewhere  in  this  contract 
or,  if  no  amount  is  set  forth.  $150,  exclusive  of 
travel  costs,  or  if  the  services  of  any 
consultant  under  this  contract  will  exceed  10 
days  in  any  calendar  year. 

U  that  contracting  officer's  approval  is 
required,  the  contractor  shall  obtain  and 
fnniish  to  the  contracting  officer  information 
concerning  the  need  for  the  consultant 
services  and  the  reasonableness  of  the  fees  to 
be  paid,  including,  but  not  limited  to,  whether 
fees  to  be  paid  to  any  consultant  exceed  the 
lowest  fee  charged  by  consultant  to  othera  for 
performing  consultant  services  of  a  similar 
natura. 
(End  of  clause) 

3452.242-70    Litigation  and  CWms. 

As  prescribed  in  3442.7002,  insert  the 
following  clause  in  all  solicitations  and 
resultant  cost-reimbursement  contracts: 

LitigBlioo  and  (Hainis  (Aug  19S7) 

(a)  The  contractor  shall  give  the 
contracting  officer  immediate  notice  in 
writing  oK 

(1)  Any  action,  filed  against  the  contractor 
arising  out  of  the  performance  of  this 
contract  including  any  proceeding  before  any 
administrative  agency  or  court  of  law,  and 
also  including,  but  not  limited  to,  the 
performance  of  any  subcontract  hereunder; 
and 

(2)  Any  claim  against  the  contractor  for  a 
cost  which  is  allowable  under  the  clause 
entitled  "Allowable  Cost  and  Payment" 

(b)  Except  as  otherwise  directed  by  the 
contracting  officer,  the  contractor  shall 
immediately  furnish  the  contracting  officer 
copies  of  all  pertinent  papers  received  under 
that  action  or  claim. 

(c)  If  required  by  the  contracting  officer,  the 
contractor  shall: 

(1)  Effect  an  assignment  and  subrogation  in 
favor  of  the  Government  of  all  the 
contractor's  rights  and  claim  (except  those 
against  the  Government)  arising  out  of  the 
action  or  claim  against  the  contractor  and 

(2)  Audiorize  the  Government  to  settle  or 
defcsid  the  action  or  claim  and  to  represent 
the  contractor  in.  or  to  take  charge  of,  the 
action. 

(d)  If  die  settlement  or  defense  of  an  action 
or  claim  is  undertaken  by  the  Government 
the  contractor  shall  furnish  all  reasonable 
required  assistance.  However,  if  an  action 
against  the  contractor  is  not  covered  by  a 
policy  of  insurance,  the  contractor  shall 
notify  the  contracting  officer  and  proceed 
with  the  defense  of  ti^e  action  in  good  faith. 

(e)  To  the  extent  not  in  conflict  with  any 
applicable  policy  of  insurance,  the  contractor 
may,  wiUi  die  contracting  officer's  approval 
setde  any  such  action  or  claim. 

(f)(1)  The  Government  shall  not  be  liable 
for  the  expense  of  defending  any  action  or  for 
any  coats  resulting  from  the  loss  thereof  to 


the  extent  that  the  contractor  would  have 
been  compensated  by  insurance  that  was 
required  by  law,  regulation,  contract  clause, 
or  other  written  direction  of  the  contracting 
officer,  but  which  the  contractor  failed  to 
secure  through  its  own  fault  or  negligence. 

(2)  In  any  event  unless  otherwise 
expressly  provided  in  this  contract  the 
contractor  shall  not  be  reimbursed  or 
indemnified  by  the  Government  for  any  cost 
or  expense  of  liability  that  the  contractor 
may  incur  or  be  subject  to  by  reason  of  any 
loss,  injury,  or  damage,  to  the  person  or  to 
real  or  personal  property  of  any  third  parties 
as  may  arise  from  the  performance  of  this 
contract 

(End  of  clause) 

3452.242-71    Notica  Of  ttw  Qovammant  Of 
Dalays. 

As  prescribed  in  3442.7003,  insert  the 
following  clause  in  all  solicitations  and 
contracts  other  than  purchase  orders: 

Notice  to  tlio  Govenunent  of  Delays  (Aug 
1987) 

Whenever  the  contractor  has  knowledge 
that  any  actual  or  potential  situation, 
including  but  not  limited  to  labor  disputes,  is 
delaying  or  threatens  to  delay  the  timely 
performance  of  work  imder  this  contract  the 
contractor  shall  immediately  give  written 
notice  thereof,  including  all  relevant 
information  with  respect  thereto,  to  the 
contracting  officer. 

(End  of  clause) 

(3452^42-72    WithhoMng  Of  Contract 


(End  of  clause) 
3452^42-73 


Of 

to 


As  prescribed  in  3442.7001,  hisert  the 
following  clause  in  all  soUcitations  and 
contacts  other  than  purchase  orders: 

Withholding  of  Contract  PaymenU  (Aug  1987) 

Notwithstanding  any  other  payment 
provisions  of  this  contract  failure  of  the 
contractor  to  submit  required  reports  when 
due  or  failure  to  perform  or  deliver  required 
woric  suppUes,  or  services,  or  failure  to  meet 
any  of  the  requirements  of  the  contract  will 
result  in  the  withholding  of  paymenta^der 
this  contract  in  such  amounts  as  the 
contracting  officer  deems  appropriate,  unless 
the  failure  arises  out  of  causes  beyond  the 
control  and  without  the  fault  of  negligence, 
of  the  contractor,  as  defined  by  the  clause 
entitled  "Excusable  Delays'-  or  "Default",  as 
applicable.  The  Government  shall  promptly 
notify  the  contractor  of  its  intention  to 
withhold  payment  of  any  invoice  or  voucher 
submitted.  Payment  will  be  withheld  until  the 
failure  is  cured,  a  new  delivery  schedule  is 
agreed  upon,  or  payment  is  made  as  part  of  a 
termination  settlement 


As  prescribed  in  3442.7101(b).  insert 
the  following  clause  in  all  solicitations 
and  contracts: 

AccoaaM>Wty  of  Maatinga,  Confarancaa,  and 
Saminars  to  Parsons  WW)  DtoabMtiM  (Aug 
1967) 

The  contractor  shaU  assure  that  any 
meeting,  conference,  or  seminar  held 
purauant  to  the  contract  will  meet  all 
applicable  standards  for  accessibility  to 
persons  with  disabilities  punuant  to  Section 
504  of  the  Rehabilitation  Act  of  1973.  as 
amended  (29  U3.C  794)  and  any 
implementing  regulations  of  the  Department 

(End  of  clause) 


3452.243-70    Kay  I 

As  prescribed  in  3443.10e(b].  insert  the 
following  clause  in  all  soUcitations  and 
resultant  cost-reimbursement  contracts: 

Key  Personnel  (Aug  1987) 

The  pereonnel  designated  as  key  personnel 
in  this  contract  are  considered  to  be  essential 
to  the  work  being  performed  hereunder.  Prior 
to  diverting  any  of  the  specified  individuals 
to  other  programs,  or  otherwise  substituting 
any  other  personnel  for  specified  personnel 
the  contractor  shall  notify  the  contracting 
officer  reasonably  in  advance  and  shall 
submit  justffication  (including  proposed 
substitutions)  in  sufficient  detail  to  permit 
evaluation  of  the  impact  on  the  contract 
effort  No  diveraion  or  substitution  shall  be 
made  by  the  contractor  without  the  written 
consent  of  the  contracting  officer  provided, 
that  the  contracting  officer  may  ratify  a 
diveraion  or  substitution  in  writing  and  that 
ratification  shall  constitute  the  consent  of  the 
contracting  officer  required  by  this  clause. 
The  contract  shall  be  modified  to  reflect  that 
addition  or  deletion  personnel 

(End  of  clause) 

(3452^47-70   l^oralgn  TravaL 

As  prescribed  in  3447.7000.  insert  the 
following  clause  in  all  soUcitations  and 
residtant  cost-reimbursement  contracts: 

Foreign  Ttaval  (Aug  1987) 

Foreign  travel  shall  not  be  imdertaken 
without  the  prior  written  approval  of  the 
contracting  officer.  As  used  in  this  clause, 
"foreign  travel"  means  travel  outside  the  fifty 
States  comprising  the  United  States,  the 
District  of  Columbia,  and  Canada. 

(End  of  clause) 

[FR  Doc.  88-11719  Piled  5-25-88;  8:45  am] 
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Part  IV 

Environmental 
Protection  Agency 

40  CFR  Part  86 

Control  of  Air  Pollution  From  New  Motor 
Vehicles  and  New  Motor  Vehicle  Engines: 
Nonconformance  Penalties  for  Heavy- 
Duty  Engines  and  Heavy-Duty  Vehicles, 
Including  Ught-Duty  Truclcs;  Hnal  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPartM 

[Fm.-3372^] 

Control  of  Air  Pdutlon  From  New 
Motor  Vehldee  and  New  Motor  Vehide 
Engbiee:  Nonconformance  Penalties 
for  HeavH>uty  Englnee  and  Heavy- 
Duty  Vehicles.  Including  UgM-Outy 
Trudo;  Final  Rule 

agency:  Environmental  Protection 
Agency  [EPA]. 

ACTKM:  Final  rule. 


f.  EPA  is  promulgating  a  final 

rule  revising  the  regulation  codified  in 
Subpart  L  of  40  CFR  Part  86,  that  makes 
nonconformance  penalties  (NCPs) 
available  for  specific  Federal  emission 
standards,  to  include  a  provision  which 
will  waive  payment  of  penalties  to  EPA 
for  those  heavy-duty  vehicles  and 
engines  (collectively  referred  to  as 
HDVs]  which  are  certified  under  the 
Federal  NCP  process  and  are  titled. 
registered  or  principally  used  in  the 
State  of  California  under  a  California 
NCP  program.  EPA  will  waive  collection 
of  the  amount  due  under  40  CFR  section 
86.1113(g)  provided  the  identical 
nonconformance  penalty  is  paid  to  the 
State  of  California.  However,  EPA 
reserves  the  right  to  collect  any 
penalties  whidi  have  been  waived  if  a 
manufacturer  fails  to  pay  the  quarterly 
penalty  to  the  State  of  California  when 
due.  or  if  the  amount  of  the  penalty  paid 
to  the  State  of  California  is  less  than 
that  which  would  have  been  due  to  EPA 
under  the  regulations.  I 

EFnECnVK  DAHC  lone  27, 1988. 

AOOHKSSCS:  Pablic  Docket  Copies  of 
material  relevant  to  this  rulemaking  are 
contained  in  Public  Docket  Number  A- 
87-14,  Central  Docket  Section,  U.S. 
&ivironmental  Protection  Agency,  Room 
4,  South  Conference  Center  (LE-132). 
Waterside  Mall.  401 M  Street  SW.. 
Washington.  DC  20460.  The  docket  may 
be- inspected  between  8.-00  am  and  3:00 
pm  on  weekdays.  As  provided  in  40  CFR 
Part  2.  a  reasonable  fee  may  be  charged 
for  photocopying. 

FOR  RmTMn  INFORMATION  CONTACT: 
Mr.  Anthony  Tesoriero  or  Mr.  Anthony 
Erb,  Manufacturers  Operations  EHvision 
(EN-340F],  Office  of  Mobile  Sources, 
Environmental  Protection  Agency,  401 M 
Street  SW.,  Washington,  DC  20460. 
Telephone  (202)  382-2487  or  (202)  382- 
2536,  respectively. 


•UFFtlMlNTARY  INTORMATION: 
L  Background 

Section  206(g]  of  die  Qean  Air  Act 
(Act)  requires  EPA  to  issue  a  certificate 
of  conformity  for  HDVs  which  exceed  a 
section  202(a)  emissions  standard,  but 
do  not  exceed  an  upper  limit  associated 
with  that  standard,  if  the  manufacturer 
pays  a  nonconformance  penalty  (NCP) 
estabUshed  by  EPA  by  regulation. 
Congress  mtended  NCPs  as  temporary 
relief  for  manufacturers  which  have 
difficulty  complying  with  technology — 
forcing  heavy-duty  emission  standards 
which  otherwise  might  force  some 
manufacturers  out  of  the  market  place. 

On  August  30, 1985  (50  FR  35374)  EPA 
published  a  final  rule  promulgating  the 
administrative  aspects  of  the  NCP 
program.  On  December  31. 1985  (50  FR 
53454),  EPA  promulgated  a  final  rule 
making  NCPs  available  for  specific 
emission  standards  taking  effect  in 
model  years  1987  and  198&  "The 
regulations  are  codified  in  Subpart  L  of 
40  CFR  Part  86.  These  regulations  did 
not  specifically  prohibit  or  allow  NCPs 
for  HDVs  destined  for  the  California 
market  However,  CaUfomia  regulations, 
at  that  time,  did  not  aUow  for  NCPs  and. 
thus,  did  not  allow  a  manufacturer  to 
obtain  a  California  certificate  of 
conformity  for  a  nonconforming  vehicle 
or  engine  based  on  payment  of  an  NCP 
to  EPA. 

On  December  8, 1986,  the  Executive 
Director  of  the  State  of  California  Air 
Resources  Board  (CARS)  sent  ta  EPA  a 
letter  describing  a  proposed  CaBfomia 
NCP  program.  A  copy  of  this  letter  is 
available  in  the  Public  Docket  Number 
A-B7-14.  It  pointed  out  that  the 
availability  of  NCPs  for  Federal  HDVs 
had  created  a  disparity  betweea 
Califemia  and  Federal  HDV 
requirements.  Thus,  unless  a  CaUfomia 
NCP  program  wete  implemented, 
begiiming  with  the  1988  model  year,* 
fewer  HD^  models  would  be  available 
foraale  in  California  than  in  neighboring 
states  and  California  consumers  might 
be  encouraged  to  purchase  and  register 
higher  emitting  HDVs  in  other  slates. 
Assuming  this  occurred,  these  HDVs, 
along  with  other  FederaUy  certffled 
vehicles  engaging  in  interstate 
commerce,  would  travel  a  substantial 
number  of  miles  on  California  highways 
each  year  and  contribute  to  emissions 
widiin  die  State. 

The  December  8. 1986  letter  also 
stated  that  to  address  this  situation,  the 
California  Legislature  had  enatited 


Assembly  Bill  3683  (AB  3683).  This  new 
law  audiorized  CARB  to  implement  an 
NCP  program  appUcable  to  sales  of 
HDVs  in  California  which  do  not  meet 
CARB  emission  standards,  but  which 
have  already  been  certified  under  the 
Federal  NCP  program,  contingent  upon 
the  following  factors: 

(1)  That  Federal  emission  standards 
and  test  procedures  appUcable  to  the 
specified  HDVs  are  identical  to  the 
emission  standards  and  test  procedures 
adopted  by  the  CARB;  and 

(2)  That  it  is  estabUshed  that  payment 
of  nonconformance  penalties  to  the 
State  of  California  may  substitute  for 
payment  of  nonconformance  penalties 
to  the  Federal  Government. 

The  law  (AB  3683)  specified  tiiat  the 
NCPs  to  be  estabUshed  are  to  be 
identical  to  those  estabUshed  by  EPA  for 
the  same  HDVs.  All  fees  coUected 
pursuant  to  AB  3683  are  to  be  deposited 
in  the  State  of  California  Air  PoUution 
Control  Fund  and  will  provide  a 
mechanism  for  funding  measures  to 
mitigate  emission  increases  within  the 
State  from  HDVs  certified  under  the 
NCP  process,  thereby  ensuring 
protection  of  California's  ambient  air 
quaUty. 

In  the  December  8, 1986  letter,  the 
CARB  requested  that  EPA  provide 
assistance  in  establishing  a  California 
NCP  program.  The  CARB  NCP  program 
is  very  similar  to  the  Federal  NCP 
program.  For  poUutants  where  CARB 
and  EPA  have  the  same  standards  and 
procedures,  noncomplying  HDVs  could 
be  sold  for  tiding,  registration  or 
principal  use  in  the  State  of  CaUfomia  if 
^  manufacturer  agrees  to  pay  an  NCP 
and  the  HDV  emissions  do  not  exceed 
an  upper  limit.  The  penalty  rates  and 
upper  limit  used  for  the  California  NCP 
program  in  such  cases  are  identical  to 
die  Federal  penalty  rates  and  upper 
limits.  However,  California  wiU  not  offer 
NCPs  for  poUutants  which  have 
standards  or  procedures  that  are  not 
identical  to  Federal  standards  and 
procedures.*  Moreover,  imder  the  CARB 
program,  NCP  payment  to  the  State  of 
California  wiU  substitute  for  payment  to 
the  Federal  Government  for  HDVs  sold 
for  titling,  registration  or  principal  use  in 
die  State  of  CaUfomia.  The  NCP 
payments  made  to  the  State  of 
California  would  be  used  to  mitigate  any 


>  Tbei*  was  no  need  for  ■  California  NCP 
program  for  tha  1087  model  year  tinea  TIfla  13  of  dta 
Califbniia  Adminiatrativa  Coda.  Saction  UtS.7 
allowad  manufactnrora  that  had  cartifladSar 
California  Id  1986.  to  cany  forward  that  cartiflcatioo 
to  the  19S7  BK>del  year. 


■For  tha  1888  and  198B  modal  yean,  the  only 
diffaranoe  batwaan  the  Fadaral  and  California 
•tandanh  for  Haavy-Duty  Bofinaa  ia  for  oxidaa  of 
nltnan  (NDx).  The  Federal  NOx  atandard  te  ia7 
^ana  par  fatake  horaapower  how  (g/BHP4r]  and 
die  CaUtanU  NOx  atandatd  ia  BjO  s/BHP.hr  for 
tiMae  yaaro.  Beginnint  in  tgso  and  far  later  model 
year*,  the  Federal  and  CaUfomia  NOx  standard  will 
bathe  tome. 


residtant  emission  increases  that  wotdd 
occur  within  California. 

On  January  21, 1988,  EPA  proposed 
that  the  regulation  governing  payment  of 
Federal  NCPs  be  amended  to  hiclude  a 
provision  which  would  waive  payment 
of  penalties  to  EPA  for  those  HDVs 
which  are  certified  under  the  Federal 
NCP  process  and  registered,  tided  or 
principaUy  used  in  the  State  of 
California  under  a  California  NCP 
I    program  (53  FR  1716).  EPA  offered  to 
I    hold  a  pubUc  hearing  on  the  proposal 
but  none  was  requested. 

n.  SUtutory  Audiority 

Section  206Cg)  of  die  Act.  42  U.S.C 
7525(g).  requires  EPA  to  issue  a 
certificate  of  conformity  for  heavy-duty 
vehicles  or  engines  which  exceed  a 
section  202(a)  emissions  standard,  but 
do  not  exceed  a  "practicable"  upper 
Umit  determined  by  EPA,  if  the 
manufacturer  pays  a  nonconformance 
penalty  (NCP),  that  would  escalate  widi 
time,  estabUshed  by  rulemaking.*  The 
purposes  of  section  20e(g),  in  general, 
are  to  encourage  EPA  to  promulgate 
stringent  HDV  standards  by  giving  those 
manufacturers  imable  to  meet  certain 
standards  a  temporary  means  of 
contini]^|g  to  market  nonconforming 
HDVs,  while  creating  incentives  for  such 
manufacturers  eventuaUy  to  bring  the 
HDVs  into  conformance  or.  ultimately, 
to  discontinue  their  manufacture.  Since 
tmder  California's  program  the 
CaUfomia  NCPs  and  HDV  standards 
would  have  to  be  identical  to  the 
Federal  NCPs  and  standards  for  the 
poUutants  for  which  NCPs  are  currendy 
available,  waiving  payment  of  NCPs  to 
EPA  based  on  payment  of  identical 
NCPs  to  California  woidd  continue  to 
carry  out  the  purposes  and  intent  of 
section  206(g).  Moreover,  EPA  would 
retain  authority  to  coUect  NCPs  in  any 
case  in  which  the  CaUfomia  NCP 
program  did  not  residt  in  the 
manufacturer  actuaUy  paying  adequate 
penalties  to  California.  Thus,  the 
amendment  is  within  the  scope  of  the 
authority  granted  by  section  206(g). 

In  its  comments  on  the  proposed  rule 
Cummins  Engine  Company  (Cummins) 
expressed  some  concern  that  aUowing 
the  waiver  of  the  Federal  NCP  payment 
when  aU  California  HDV  emission 
standards  and  procedures  are  not  yet 
identical  to  Federal  emission  standards 
and  procedures  woidd  not  serve  the 
purposes  of  section  206(g).  EPA  does  not 
agree  with  Cummins'  comment  and  has 
addressed  Cummins'  concerns  in  the 
"Discussion  of  Final  Rule  and 
Comments"  section  of  this  regulation. 


i 


■  Section  206(g)  of  the  Act  doea  not  expreaaiy 
require  that  NCPa  be  paid  to  EPA. 


DL  Discussitm  of  Final  Rule  and 
Conunents 

This  final  nde  adopts  most  of  the 
provisions  proposed  in  the  NPRM  for  the 
reasons  stated  in  that  NPRM.  Thus,  EPA 
wiU  not  discuss  aU  of  the  provisions  of 
the  final  rule  in  this  notice.  Instead,  EPA 
wiU  discuss  only  the  most  "significant 
provisions,  or  those  that  have  been 
revised  or  that  were  addressed  in  the 
comments. 

EPA  is  revising  40  CFR  Part  86, 
Subpart  L  to  waive  payment  of  NCPs  to 
EPA.  under  certain  conditions,  for  those 
nonconforming  HDVs  whidi  are 
certified  tmder  the  Federal  NCP  process 
and  which  are  tided,  registered  or 
principaUy  used  in  California,  and  for 
which  the  manufacturers  have  paid 
NCPs  to  California  in  the  same  amotmt 
that  EPA  wotdd  have  been  paid.  EPA 
reserves  the  right  to  collect  a  waived 
amount  (in  fuU  or  in  part  as 
appropriate)  if  the  manufacturer  has  not 
demonstrated  either  that  it  has  paid 
CaUfomia  an  amotmt  equal  to  the 
penalty  which  has  been  assessed  uinder 
die  Federal  NCP  rule,  or  diat  die  HDVs 
claimed  to  have  been  tided,  registered 
or  principaUy  used  hi  CaUfomia  were,  in 
fact  tided,  registered  or  principally  used 
in  California.  Moreover,  if  in  a  later 
model  year  a  manufacturer  brings  a 
previously  nonconforming  HDV 
configuration  into  compUance  with  the 
standards  and  certifies  that  HDV 
configuration,  EPA  mU  be  responsible 
only  for  a. portion  of  the  refimd  (if  any) 
to  the  manufacturer  of  the  engineering 
and  development  component  of  the 
penalty.  EPA's  portion  of  the  refimd  wiU 
be  proportional  to  the  amount  of  the 
NCP  payment  for  HDVs  of  diat 
configuration  paid  to  EPA. 

During  the  time  that  was  avaUable  for 
pubUc  comment  on  the  NPRM,  only 
three  organizations  provided  written 
comments.  AU  three  are  vehicle  or 
engine  manufacturers. 

The  Chrysler  Corporation  supported 
the  revisions  as  proposed  and 
recommended  a  speedy  pubUcation  of 
the  final  rule  so  that  the  CaUfomia  NCP 
program  coidd  be  implemented  without 
delay. 

General  Motors  Corporation  (GM) 
supported  the  revision  and  stated  it  is 
extremely  interested  in  the 
implementation  of  the  CaUfomia  NCP 
program  as  quickly  as  possible  so  that 
existing  market  demand  can  be 
satisfied.  However,  GM  also  stated  its 
concem  that  proposed  language 
requirements  for  a  specific  emissions 
label  statement  on  California 
nonconformance  engines  and  vehicles 
would  be  unnecessarily  restrictive.  GM 
beUeves  that  its  current  product 


ordering  and  production  system 
efficiendy  differentiates  between  any 
engines  or  vehicles  that  are  buUt  to  be 
introduced  in  commerce  in  California 
and  those  built  to  be  introduced  only  in 
die  other  49  states.  GM  requested  diat 
the  proposed  labeling  requirement  be 
modified  to  aUow  approval  of 
altemative  processes  to  demonstrate 
separation  of  CaUfomia  and  49-state 
NCP  engines  and  vehicles.  In  the 
Proposed  Action  section  of  the  NPRM. 
EPA  stated  that  other  forms  of 
demonstration  of  the  HDV  destination 
coidd  be  acceptable.  However,  in  the 
proposed  regulatory  language  EPA 
failed  to  include  a  provision  permitting 
altemative  demonstrations.  Thus,  in 
response  to  GM's  comment  a  provision 
has  been  made  in  the  final  rule  to  allow 
for  manufacturers  to  make  such  a 
demonstration  in  Ueu  of  using  the 
suggested  label  language. 

An  example  for  an  altemative  system 
that  could  be  approved  would  be  one  in 
which  the  manufacturer  clearly  informs 
its  distributors  and  dealers  in  writing  of 
the  guidelines  used  to  determine 
whether  it  is  appropriate  to  seU  a  HDV 
to  a  customer  for  titling,  registration  or 
principal  use  in  California  or  in  the  other 
49-state8  and  the  manufacturer  has  an 
estabUshed  communication  link  with  the 
distributor  or  dealers  through  which  it 
can  receive  feedback  to  determine  that 
appropriate  decisions  are  being  made  as 
to  the  sale  of  California  or  49-8tate 
HDVs. 

Moreover,  upon  consideration  of  GM's 
comments,  EPA  also  has  determined 
that  the  proposed  labeling  requirement 
coidd  have  unnecessarily  restricted  the 
waiver  of  NCP  payment  to  only  those 
HDVs  deUvered  to  dealers  in  CaUfomia. 
In  die  NPRM,  EPA  proposed  that  it 
woidd  waive  payment  of  NCPs  to  EPA 
for  those  HDVs  which  were  certified 
under  the  Federal  NCP  process  and 
which  "entered  into  commerce  in  the 
State  of  California"  under  a  CaUfomia 
NCP  program.  After  further  review.  EPA 
has  determined  that  the  phrase, 
"entered  into  commerce  in  the  State  of 
California"  could  have  been  construed 
in  tm  overly  restrictive  way  to  preclude 
waivers  of  NCP  payments  where 
prospective  purchasers  have  a 
legitimate  need  to  take  delivery  of  a 
California  HDV  outside  of  Califomia.  ■ 
Such  a  case  could  exist  where  a 
business  established  in  a  state  other 
than  CaUfomia  desires  to  purchase  an 
HDV  which  wiU  be  tided,  registered  or 
principaUy  used  in  Califomia.  Under 
such  circumstances,  it  may  be 
appropriate  to  deUver  a  Califomia- 
designated  HDV  outside  of  Califomia. 
Thus,  to  avoid  any  potential  confusion. 
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the  phrase.  "*  •  *  entered  into 
commerce  in  the  State  of  California 
*  *  *"  in  the  NFRM  has  been  revised 
and  clarified  in  the  appropriate  sections 
of  the  Final  Rule  to  read,  "*  *  *  which 
are  tided,  registered  or  principally  used 
in  the  State  of  California." 

The  Cummins  Engine  Company 
(Cummins)  made  several  comments 
concerning  diis  rulemaking.  Cummins 
questions  the  authority  of  the  CARB  to 
adopt  an  NCP  program  unless  CARB. 
"has  adopted  emission  standards  and 
test  procedtues  which  are  identical  to 
the  corresponding  Federal  emission 
standards  and  test  procedures." 
Cummins  also  stated  its  belief  that  the 
granting  of  a  waiver  of  Federal 
preemption  by  EPA  to  CARB  for 
collection  of  NCPs  would  be 
inappropriate  unless  CARB  agrees  to 
adopt  a  program  which  is  totally 
consistent  with  EPA's.  Further.  | 

Cummins  stated  that  the  changes 
proposed  in  section  86.1113-87(h)(iii) 
would  require  that  EPA  make  an 
independent  decision  as  to  whether 
CARB  has  the  statutory  authority  to 
adopt  NCft  as  proposed  The  specific 
language  in  the  NPRM  stated,  "Such  a 
waiver  of  preemption  would  be 
applicable  only  if  the  Administrator 
finds  that:  (A)  California  has  adopted 
emission  standards  and  test  procedures 
for  heavy-^uty  vehicles  or  engines 
which  are  identical  to  the  corresponding 
Federal  emission  standards  and  test 
procedures  for  which  NCPs  are 
available.  (B)  California  has  adopted 
nonconformance  penalty  fees, 
requirements  and  other  procedures 
identical  to  corresponding  Federal 
nonconformance  penalty  fees, 
requirements  and  other  procedures,  and 
(C)  all  criteria  for  a  waiver  under  I 

section  200(b)  have  been  met"  ' 

Cummins  also  expressed  concern 
regarding  whether  die  proposed  rule 
was  consistent  with  the  intent  of  section 
208(g).  I 

As  explained  below,  Cimmune'  ' 

concerns  regarding  the  authority  of 
CARB  to  a(k>pt  an  NCP  program  are 
beyond  the  scope  of  this  rulemaking. 
Cummins'  claim  that  EPA  should  not 
grant  a  waiver  of  Federal  preemption 
under  section  209(b)  of  the  Clean  Air 
Act  for  CARB's  NCP  program,  unless 
EPA  independently  determines  that 
California's  HDV  emission  standards 
and  NCP  program  are  identical  in  every 
respect  to  the  Federal  HDV  emission 
standards  and  NCP  program,  is  not 
appropriate  in  the  context  of  this  section 
20e(g)  rulemaking.  However,  Cummins' 
argument  would  be  appropriate,  and  will 
be  considered,  in  the  context  of  EPA's 
separate  proceeding  under  section 


209(b)  to  determine  whether  CARB's 
NCP  program  is  entided  to  a  waiver  of 
preemption  or  is  within  the  scope  of  a 
previous  preemption  waiver.* 

Upon  review  of  Cummins'  comment 
and  the  proposed  revisions  to  section 
8aill3-87(g)(l)(iii),  EPA  believes  Uiat 
the  proposal  itself  may  have  caused 
some  confusion  by  suggesting  that  EPA 
would  determine  whether  CARB's  NCP 
program  is  subject  to  a  waiver  from 
preemption  based,  in  part  on  whether 
California's  standards  and  NCP 
procedures  are  identical  to  Federal 
standards  and  NCP  procedures.  Such  a 
consideration  woidd  be  appropriate,  if 
at  all,  in  the  context  of  a  separate 
section  209(b]  proceeding.  'This 
rulemaking,  by  contrast  should  be  cmd 
is  limited  to  establishing  whether  and 
how  to  waive  payment  of  NCPs  under 
section  206(g).  Thus,  this  final  rule 
clarifies  the  scope  and  purpose  of  this 
rulemaking  by  deleting  any  reference  to 
the  criteria  for  granting  a  preemption 
waiver  from  revised  section  86.1113- 
87(g)(l)(iii).  Of  course, 4he  existence  of 
an  applicable  209(b)  preemption  waiver 
(if  not  the  grounds  for  granting  one]  is  a 
legitimate  criterion  for  determining 
whedier  to  waive  NCP  payments,  as 
stated  in  die  NPRM  and  adopted  in  this 
Final  Rule. 

Regarding  Cummins'  concerns  about 
whether  this  rule  is  consistent  with  the 
intent  of  section  206(g).  the  proposed 
rule  stated  "waiving  payment  of  NCPs 
to  EPA  based  on  payment  of  identical 
NCPs  to  California  will  continue  to  carry 
out  the  purpose  and  intent  of  section 
206(g)."  Cummins  commented  that  it 
believes,  "California  use  of  Federal 
NCPs  without  [complete]  alignment 
between  California  and  Federal 
standards  and  on  a  pollutant-by- 
poUutant  basis  would  be  inconsistent 
with  die  Intent  of  the  NCP  program." 
Cummins  bases  this  comment  on  its 
belief  diet  "the  Federal  NCP  program 
and  schedule  reflects ...  a  balancing  of 
costs  and  technology  trade-offs  designed 
to  encourage  conformance  with  all 
standards  «^e  not  creating 
competitive  disadvantages  for  those 
mannfacturen  that  conform  to  all  of  the 
standards." 

EPA  disagrees  with  Cummins' 
conclusions.  Under  the  present 
circumstances,  for  the  1988  and  1989 
model  years.  EPA  does  not  believe  that 
manufacturers  of  complying  vehicles 
will  be  at  a  competitive  disadvantage  or 
that  there  will  be  a  disincentive  to 


*  This  U  not  to  My  that  EPA  agrees  widi 
Cummiiu'  comment  tbat  CARF*  propoaed  NC3> 
proffum  wwiM  exceed  CARffa  t Ututoiy  antliarity 
or  liiat  EPA  ihould  not  defer  to  CARFt  aHeaament 
of  ita  own  authotity. 


confonnance  with  gmiaainn  standards  if 
California  does  not  align  all  of  its  HDV 
standards  with  Federal  standards  and 
limits  its  NCP  program  to  only  those 
pollutants  for  wluch  California  and 
Federal  standards  are  identical. 

NCPs  were  developed  to  cope  with 
the  situation  where  manufacturers  faced 
different  costs  to  comply  with 
technology-forcing  standards.  Section 
206(g)  contemplated  that  it  would  be 
initially  less  costly  for  some 
technc4ogical  laggard  manufacturers  to 
pay  NCPs  than  to  comply  widi 
standards.  Thus,  the  NCP  penalty  rates 
are  devised  so  that  it  could  be  cost 
effective,  on  a  temporary  basis,  for  a 
technological  laggard  to  pay  an  NCP, 
whereas  it  would  not  be  cost  effective 
for  such  a  manufacturer  to  build  a 
complying  engine.  Other  manufacttoers 
who  are  capable  of  developing 
technology,  however,  may  find  it  more 
cost  effective  to  build  complying 
engines. 

In  its  comments  Cummins  seems  to 
assume  that  for  all  manufacturers  it 
would  be  less  expensive  to  pay  an  NCP 
rather  than  develop  the  technology  to 
comply  with  emission  standards.  For  the 
reasons  stated  above,  EPA  does  not 
believe  this  is  a  valid  assumption. 
Even  if  EPA  accepted  Cummins' 
argument  currentiy  all  CARB  and 
Federal  heavy-duty  engine  emission 
standards,  except  for  1988-1989  model 
year  oxides  of  nitrogen  (NOJ  standards, 
are  identical.  Therefore,  the  only 
pollutants  which  could  cause  Cummins 
concern  are  NO,  and  particidates  (in 
that  there  is  a  possibility  of  trading  off 
particulate  emissions  to  achieve 
additional  NO.  control.) 

The  Federal  and  California  NCP 
programs  will  not  permit  NCPs  for  NO. 
in  the  1988  and  1989  model  years.  Thus, 
the  NO.  NCP  penalty  rate  is  not  an  issue 
in  the  decision  of  whether  or  not  to 
waive  Federal  collection  of  the  NCP 
payment  if  an  NCP  payment  has  been 
made  to  California  because 
manufacturers  will  not  have  the  option 
of  paying  an  NCP  for  HDVs  which 
exceed  the  NO,  standard. 

The  Federal  program  will  permit 
payment  of  an  NCP  for  HDVs  Uiat 
exceed  the  particulate  standard 
However,  California  has  decided  not  to 
permit  payment  of  an  NCP  for  HDVs 
that  exceed  the  particidate  standard. 
Even  if  California  did  permit  the 
payment  of  NCPs  for  HDVs  diat 
exceeded  the  particulate  standard  the 
Federal  NCP  penalty  rate  for 
particulates  was  developed  assuming  a 
0.6  gram  per  brake  horaepower  hour  (g/ 
BHP-hr)  particulate  standard  (the 
current  Federal  and  California 
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particulate  standard)  and  a  Si)  g/BHP-far 
NO,  standard  (the  api^feable  Federal 
NO^  standard  at  the  time  the  particulate 
penalty  rate  was  dereioped  *  and  the 
current  CriiflonBa  NO,  standard).  Tfans, 
Cummins'  suggestion  that  the  temporary 
discrepanqr  between  the  Califaraia  and 
Federal  N(^  standards  somehow 
changes  the  teckaologinl  and  economic 
factors  underlying  the  Federal  NCP  rate 
for  particulates  is  factoatty  incotrect 
Therefore,  it  would  not  be  inappropriate 
to  apply  the  Federal  partkalate  NOP 
penalty  rate  to  California  vehicles  which 
exceed  the  particulate  standard. 
However,  at  this  time,  this  is  cseentioUy 
an  academic  issue  since  California  does 
not  now  intend  to  allow  NCPs  for,  and 
thus  they  will  not  certify  for  sale  in 
California,  any  HDVs  that  exceed  the 
particulate  standard. 

Based  on  the  reasoning  described 
above,  EPA  believes  that  waiving 
payment  of  pt^lutant-specific  NCPs  to 
EPA  based  on  payment  of  identical 
NCPs  to  California  carries  out  the 
purpose  and  intent  of  section  206(g). 

IV.  Impacts  of  Ae  Final  Rule 

A.  Economic  bapad 

Because  the  use  of  NCPs^s  optional, 
manufacturers  have  flexibility  to  choose 
whether  or  not  to  use  NCPs  for 
California  HDVs  based  on  their  ability 
to  comply  with  emission  standards.  If 
manufacturers  elected  not  to  use  NCPs 
to  introduce  HDVs  into  California,  these 
manufacturers  and  the  users  of  their 
products  will  not  incur  any  additional 
costs  related  to  NCPs. 

The  use  of  NCPs  may  provide  some 
direct  cost  savings  to  HDV 
manufacturers  that  lack  the 
technological  capability  to  confonn  with 
emission  standards  immediately,  fai  the 
absence  of  NCPs.  a  manufacturer  that 
desires  to  market  in  CaUfomia  and  has 
difficulty  certifying  HDVs  in 
conformance  with  emission  standards, 
or  fails  an  emissions  audit  has  only  two 
alternatives:  fix  the  nonconforming 
engines  or  vehicles,  perhaps  at 
prohibitive  cost;  at  refrain  from  selling 
such  engines  or  vehicles  for  titling, 
registration  or  principal  use  in  the  State 
of  California.  The  availabihty  of  NCPs 
provides  manufacturere  with  a  third 
alternative  with  some  potential  cost 
savings:  continue  production  and  market 
HDVs  in  Califomia  upon  payment  of  a 
penalty  for  each  HDV  that  exceeds  die 
standard  tmtil  emissions  conformance  is 
achieved. 


•  When  the  Federd  NCP  nlea  were  finaiiiwL 
EPA  bed  pramnigatad  a  SAg/BHI^te  NO,  alandard 
to  take  efhct  ia  May  18SS.  SubaeqMntly.  pwaoaBt 
to  a  oooit  order  the  S4)  NO,  standard  waa  deferred 
nntil  May  VHO. 


Therefore,  NCft  represent  a 
regulatory  medianisa  Aat  sJlows 
affected  manufacturers  imaeased 
flexibility.  A  dedsion  to  use  NCPs  may 
be  the  manufacturer's  only  way  to 
continue  to  sell  HDVs  for  titling, 
registration  or  principal  use  in 
California.  Hence,  dtts  nde  may  be 
considered  to  have  a  frnroreble 
economic  impact  on  some 
manufactnren. 

The  CARB  has  pointed  out  that  many 
of  the  HDVs  marketed  in  Califomia  are 
incomplete  vehicles  and  are  completed 
by  secondary  manuf  actums  based  on 
specific  customer  needs.  Without 
California  NCPs,  these  secondary 
manufacturers  and  their  customera 
within  the  State  of  California  will  likely 
suffer  adverae  economic  impects  due  to 
the  inability  of  the  primary 
manufacturer  to  deliver  tlw  required 
HDVs  and  the  resolting  inability  of  the 
secondary  manufacturers  within  the 
State  of  Califomia  to  produce  the 
product  the  consumers  require. 

B.  Environmental  Impact 

Bet;au8e  the  use  of  NCPs  is  an  option 
elected  by  affected  manufacturers.  EPA 
cannot  be  sure  to  what  extent  NCPs  will 
be  used  for  HDVs  mariceted  in 
Califomia. 

If  manufacturers  are  able  to  market  all 
their  engines  in  Califomia  without  using 
NCPs.  all  HDVs  produced  will  need  to 
be  in  conformance  with  the  regulatory 
requirements.  In  this  situation,  the 
environmental  benefits  estimated  during 
the  Federal  rulesukings  that  estaUished 
the  emission  regulations  will  not  be 
affected. 

If  some  manufacturers  do  elect  to 
participate  in  the  NCP  program,  some 
HDVs  will  be  marketed  in  Califomia 
that  will  be  emitting  pollutants  above 
applicable  standards.  However, 
Congress  contemplated  such  a 
possibility  when  it  mandated  that  EPA 
provide  Federal  NCPs.  The  magnitude  of 
this  reduced  environmental  braefit  is 
proportional  to  the  number  of  HOVs 
subject  to  NCPs  and  their  degree  of 
nonconformance;  the  upper  limits  on  the 
availability  of  NCPs  exclude  gross 
emitters  from  being  introduced  into 
commerce.  In  previous  rulemakings 
concerning  NCPs,  EPA  estimated  that  an 
NCP  would  not  be  used  for  more  than  10 
percent  of  the  HDVs  for  which  NCPs  are 
available  in  the  first  year  that  they  were 
available  and  that  they  would  be  used 
for  less  than  one  percent  in  the  third 
year.  These  percentages  are  not 
expected  to  be  different  for  the  State  of 
Califomia.  The  long-terai  envinmmental 
impact  bom  NCP  usage  is  expected  to 
be  very  small,  if  any,  due  to  the  high 
penalty  rates  and  the  annual  adjustment 


factor  that  rapidly  inueases  penalty 
rates  when  NCP  ttsage  is  signfficaai  Of 
course,  any  reductioa  in  environntental 
benefit  generally  refers  not  to  an 
increase  in  emissions  from  previoos 
levels,  but  from  levels  that  wouM 
otherwise  occur  from  tightened  emission 
standards  without  NCh. 

Further,  die  NCP  payment  to  die  State 
of  Califomia  will  be  used  to  mitigate 
any  emission  increases  that  occur  as  a 
result  of  NCPs.  This  may  lead  to  some 
improvement  over  the  potential  situation 
wherein  consumers,  in  order  to  meet 
their  specific  vehicle  needs,  may 
purchase  nonconfoiming  vehicles 
certified  under  the  existing  Federal  NCP 
process  in  bordering  states  for  primary 
use  on  Califomia  roadways. 

Because  the  emissian  impects  of  the 
NCPs  in  the  State  of  Califomia  are 
anticipated  to  be  very  small,  compared 
to  the  total  emissions  of  Califomia 
HDVs  which  in  fact  comply  with 
emission  standards,  and  because  the 
extent  of  NCP  usage  in  any  specific 
model  year  cannot  be  accurately 
predicted  at  this  time,  no  specific  air 
quality  impact  analysis  has  been  made 
regarding  tliis  rale. 

V.  Compliance  %vith  Regulatory 
FlexibifityAct 

Under  section  605  of  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601  et  seq.,  the 
Administrator  is  required  to  prepare  a 
regidatory  flexibility  analysis  or  to 
certify  that  this  regulation  would  not 
have  a  significant  econcmiic  impact  on  a 
substantial  number  of  small  business 
entities.  None  of  the  affected  HDV 
primary  manufacturing  entities  meet  the 
requirements  for  classification  as  a 
small  business.  Moreover,  as  already 
discussed,  the  NCP  waiver  program  can 
be  expected  to  have  salutary  effects  on 
manufacturers,  both  primary  and 
secondary.  Thus,  I  certify  that  this  mle 
would  not  have  a  significant  adverse 
impact  on  a  substantial  number  of  small 
entities. 

VL  Administrative  Designation 

Under  Executive  Order  12291,  the 
Administrator  has  determined  that  this 
regulation  is  not  "major"  and  therefore 
not  subject  to  the  requirement  of  a  draft 
Regulatory  Impact  Analysis. 

(A)  The  NCP  waiver  program  few  the 
Califomia  HDVs  would  not  result  in  an 
annual  adverse  effect  on  the  economy  of 
$100  million  or  more.  NCPs,  in  general, 
merely  provide  a  temporary, 
economically  viable,  alternative  to  other 
possible  actions  at  least  as  costly  as 
NCPs  that  may  be  utilized  when  a 
manufacturer  is  unable  to  comply  with  a 
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standard.  This  concept  was  discussed  in 
the  Economic  Impact  section. 

(B)  This  waiver  program  will  not 
result  in  adverse  cost  or  price  impacts 
above  those  that  would  otherwise  occur 
from  compliance  with  the  emission 
standards  themselves. 

(C)  This  waiver  program  will  not  have 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

As  required  by  Executive  Order  12291, 
this  Final  Rulemaking  has  been 
submitted  to  die  Office  of  Management 
and  Budget  (OMB)  for  compliance  with 
regulatory  development  criteria  and  for 
general  content.  Any  written  OMB 


Section 


1.  P«t  66.  AuttKxily — 

2.  Saclion  86.1113-87: 

(aM4)- 
(gMi) 


(Q)Om 

(h) 


comments  and  any  EPA  written 
response  to  those  comments  are 
available  for  inspection  in  the  public 
docket  for  this  rulemaking. 

Vn.  Paperwork  Rechiction  Act 

The  information  collection 
requirements  contained  in  this  rule  have 
been  approved  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act  of  1980, 44 
U.S.C.  3501  et  seq.  and  have  been 
assigned  OMB  control  number  2060- 
0132. 

Vm.  Judicial  Review 

This  rulemaking  is  a  final  Agency 
action  within  the  meaning  of  section 
307(b)  of  the  Clean  Air  Act.  Under 
section  307(b),  judicial  review  of  this 
action  is  avaUable  only  in  the 

Table  of  Changes 


appropriate  federal  court  of  appeals 
upon  filing  of  a  petition  for  review 
within  60  days  of  the  date  of  publication 
of  this  Federal  Register  notice.  Review 
may  not  be  obtained  in  any  subsequent 
proceeding  to  enforce  these  regulations. 

List  of  Subjects  in  40  CFR  Part  88 

Administrative  practice  and 
procedure.  Air  pollution  control 
Gasoline,  Motor  vehicles.  Labeling, 
Motor  vehicle  pollution.  Reporting  and 
recordkeeping  requirements. 

Authority:  Section  202,  203,  206.  207, 206, 
215  and  301(a)  of  Clean  Air  Act,  as  amended; 
42  U.S.C.  7521,  7522,  7524.  7525,  7541.  7542, 
7540.  7550  and  7601(a). 

Dated:  May  20. 1088. 
Lee  M.  Thomas, 
Administrator. 
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Amend  f»m^fm*^  to  redefine  termt  to  indude  CaMomie-designated  engines  and  vehicJes 

Amend  para^^ih  to  provide  for  the  waiver  o<  a  portion  of  the  NCP  payment  due  to  EPA  each  quarter  equal  to  the 

amount  a  manufacturer  pays  to  CaHomia.  Formula  to  calculate  waived  amount  Is  presented.  Addition  of 

requirement  that  "CaUfornia  only"  designation  be  added  to  emission  latMl  or  that  manufacturers  develop  an 

attemaiive  method  which  wHI  t>e  approved  by  EPA  demonstrating  that  engines  or  vehicles  wiH  be  registered. 

titled  or  principally  used  In  California. 
Amend  ptngnfih  to  provide  for  manufacturer's  sutxnittal  of  information  documenting  Introduction  Into  commerce 

for  the  Stale  of  Cafifomia  and  payment  of  NCPs  to  California. 
Amend  pwagra<)h  to  provide  for  refund  of  a  portion  of  the  engineering  and  development  component  of  the  penalty 

when  such  is  wfcable  to  reflect  that  EPA  responsibiiity  w«  be  limited  only  to  that  portion  of  vehicles  or 

engines  for  which  NCPs  were  paid  to  EPA. 


Reason 


Oariflcation. 

Do. 
Do. 


Da 
Do. 


PART  86-{  AMENDED] 

For  the  reasons  set  forth  in  the 
preamble.  Part  86,  Subpart  L,  Chapter  1 
of  the  Title  40,  Code  of  Federal 
Regulations  is  amended  as  follows: 

1.  The  authority  citation  for  Part  88  is 
revised  to  read  as  follows: 

Authority:  Sections  202,  203.  206, 207.  206. 
215,  301(a),  Clean  Air  Act  as  amended  (42 
U.S.C.  7521.  7522,  7524,  7525,  7541,  7542,  7549, 
755a  and  7601(a)).  i 

2.  In  §  86.1113-«7  of  Subpart  L,      ' 
paragraphs  (a)(4),  (g)(1).  (g)(3)  (i).  and  (h) 
are  revised  to  read  as  follows: 


9  •6.1113-87    Calcutation  and  payment  of 


calculating  the  NCP  for  each  engine  or 

vehicle. 

NCP.=NCP  for  year  n  for  each  applicable 

engine  or  vehicle 
CL= Compliance  level  for  year  n  for 

applicable  engines  or  vehicles 
S = Emission  'standard 
UL=Upper  limit  as  determined  by  section 

86.1104-87,  except  that  if  the  upper  limit 

is  determined  by  section  86.1104-87(c), 

the  value  of  UL  in  paragraph  (a)(2)  of  this 

section  shall  be  the  prior  emission 

standard  for  that  pollutant. 
UL'= Upper  limit  as  determined  by  section 

e6.1104-87(c).  This  value  is  not  used  in 

the  above  formulas. 
X= Compliance  level  above  the  standard  at 

which  NCP.  equals  COCm 


(a)  *  •  * 

(4)  The  terms  in  the  above  formulas 
have  the  following  meanings  and  values, 
which  may  be  determined  separately  for 
each  subclass  and  pollutant  for  which 
an  NCP  is  offered.  The  production  of 
Federal  and  California  designated 
engines  or  vehicles  shall  be  combined 
for  the  purpose  of  this  section  in 


X= 


coc» 

(F)(MC«) 


-l-S 


PR,=Pcnalty  rale  when  CL<X 
PR,=Penalty  rate  when  X<CL<appUcable 

upper  limit 
n 
n  AAF|= Running  product  i.e., 

(AAF.)X(AAF,)X ...  X  (AAFJ 
1=1 


i=An  index  representing  a  year.  It  represents 
the  same  year  for  both  Federal  and 
CaUfomia  designated  engines  or  vehicles 
of  the  same  production  model  year. 

n= Index  representing  the  number  of  model 
years  for  which  ^e  NCP  has  been 
available  for  an  engine  or  vehicle 
subclass  (i.e.,  n=l  for  the  Rrst  year  that 
the  NCP  is  available,  and  so  on  until 
n=n  for  the  nth  year  that  the  NCP  is 
available).  The  factor  "n"  is  based  on  the 
model  year  the  NCP  is  first  available,  as 
specified  in  section  86.1105-87  for  the 
engine  or  vehicle  subclass  and  pollutant 
for  both  Federal  and  California 
designated  engines  and  vehicles. 

COCh= Estimate  of  the  average  total 
incremental  cost  to  comply  with  the 
standard  relative  to  complying  with  the 
upper  limit 

COCn= Estimate  of  the  90th  percentile  total 
incremental  cost  to  comply  with  the 
standard  relative  to  complying  with  the 
upp^r  limit 

MCn=E8timate  of  the  average  marginal  cost 
of  compliance  (dollars  per  emission  unit) 
with  the  standard. 

F=Factor  used  to  estimate  the  90th  percentile 
marginal  cost  t>ased  on  the  average 
marginal  cost  (the  minimum  value  of  F  is 
1.1.  the  maximum  value  of  F  is  1.3). 


AAF,= Annual  adjustment  factor  for  year  i, 
fracfi =Ftection  of  engines  or  v^des  of 
a  subclass  using  NCPs  in  previous  year 
(year  i-1). 

A<= Usage  adjustment  factor  in  year  i: 
A4=0.10  for  i  =  2;  A,=0.08  for  i>2. 

Ii= Percentage  increase  in  overall  consumer 
price  index  in  year  L 

(g)(1)  Except  as  provided  in  paragraph 
(g)(2)  of  this  section,  the  nonconformance 
penalty  or  penalties  assessed  tmder  this 
subpart  must  be  paid  as  follows: 

(i)  By  the  quarteriy  due  dates,  i.e.. 
within  30  days  of  the  end  of  each 
calendar  quarter  (March  31,  June  30, 
September  30  and  December  31),  or 
according  to  such  other  payment 
schedule  as  the  Administrator  may 
approve  pursuant  to  a  manufacturer's 
request,  for  all  nonconforming  engines 
or  vehicles  produced  by  a  manufacturer 
in  accordance  with  paragraph  (b)  of  this 
section  and  distributed  into  commerce 
for  that  quarter. 

(ii)  The  penalty  shall  be  payable  to 
U.S.  Environmental  Protection  Agency. 
NCP  Fund.  P.O.  Box  3e0277M. 
Pittsburgh,  PA  15251,  except  as  provided 
in  paragraph  (iii). 

(iii)  Payment  of  a  portion  of  the 
amount  due  each  quarter  tmder  this 
section  for  any  vehicle(s)  or  engine(s)  is 
waived  equal  to  die  amount  which  the 
manufacturer  has  paid  the  State  of 
California  as  a  nonconformance  penalty 
for  nonconforming  vehicle(s)  or 
engine(s)  tided,  registered  or  principally 
used  in  the  State  of  California,  provided 
a  waiver  of  Federal  preemption  tmder 
section  209(b)  of  the  Clean  Air  Act 
permitting  die  State  of  California  to 
collect  NCPs  for  those  vehicle(s)  or 
engine(8)  is  approved  by  the 
Administrator.  The  nonconformance 
penalty  for  which  payment  is  waived  by 
EPA  and  due  to  die  State  of  California 
shall  be  payable  in  accordance  with 
California  regtdations  and  is  calcidated 
for  each  engine  or  vehicle  subclass  as 
follows; 

W,..=((ial,.J(NCPJ 
where: 
n= Index  representing  the  number  of  model 

years  for  which  the  NCP  has  been 

available  (same  as  "n"  in  paragraph 

(a)(4). 
q=:  calendar  quarter  for  which  an  NCP 

payment  is  due. 
W,.a= waivered  portion  of  the  NCP  payment 

for  calender  quarter  q  of  year  n. 
Cal,..= number  of  engines  or  vehicles  of  the 

subclass  tided,  registered  or  principally 

used  in  the  State  of  California  during 

calendar  quarter  q  of  year  n. 


NCP. = the  NCP  for  year  n  for  the  subclass 
(same  as  "NCP  ."  in  paragraph  (a)  (4)). 

(iv)  EPA  reserves  the  right  to  collect 
any  nonconformance  penalties 
previously  waived  under  paragraph 
tg)(l)(iii)  if: 

(A)  The  manufacturer  has  not 
adequately  demonstrated  that  it  has 
paid  the  amount  due  to  California  for 
any  quarter,  or 

(B)  The  payment  by  die  manufacturer 
to  California  is  less  than  that  which 
would  be  due  to  EPA  for  the  nimiber  of 
HDVs  tided,  registered  or  principally 
used  in  California  in  that  quarter  or 

(C)  The  manufacturer  has  not 
adequately  demonstrated  that  all 
vehicles  claimed  to  have  been  tided, 
registered  or  principally  used  in  the 
State  of  California  were  in  fact  tided, 
registered  or  principally  used  in  the 
State  of  California. 

(v)(A)  In  the  situation  described  in 
paragraph  (g)(l)(iv)(A).  EPA  reserves  die 
right  to  coUect  the  entire  NCP  amotmt 
assessed  under  this  Subpart. 

(B)  In  the  situations  described  in 
paragraphs  (g)(l)(iv)(B)  and  (C),  EPA 
reserves  the  right  to  collect  the 
difference  between  the  amoimt  that  is 
due  to  EPA  for  the  vehicles  in  question 
and  the  lesser  amotmt  (if  any)  paid  to 
the  State  of  California. 

(C)  A  statement  on  the  enussions 
label  required  imder  Subpart  A  of  40 
CFR  Part  86  that  the  engine  or  vehicle  is 
designated  for  tide,  registration  or 
principal  use  only  for  the  State  of 
California  will  constitute  adequate 
demonstration  that  the  engine  or  vehicle 
was  tided,  registered  or  principally  used 
in  die  State  of  California,  for  the 
purpose  of  this  section.  Other  forms  of 
demonstration  that  a  vehicle  was  tided, 
registered  or  principally  used  in  the 
State  of  California  would  be  acceptable 
if  the  manufacturer  submits  a  request  for 
approval  of  an  alternative 
demonstration  plan  to  the  Director, 
Manufacturers  Operations  Division.  U.S. 
Environmental  Protection  Agency.  EN- 
340F,  Washington,  DC  20460.  and  if  that 
request  is  approved  prior  to  the 
production  of  such  vehicles. 

(gK3)(i)  Corporate  identification, 
identification  and  quantity  of  engines  or 
vehicles  subject  to  the  NCP, 
identification  and  quantity  and  proof  of 
tide,  registration  or  principal  use  in  the 
State  of  California  for  any  engines  or 
vehicles  subject  to  California  NCPs  and 
documentation  of  the  NCP  paid  to  the 


State  of  Califbnda  under  paragraph 

(g)(l)(iii)  of  this  sectioa  certificate 

identification  (nomber  and  date),  and 

NCP  payment  cakndations,  if  appBcabfe. 
•        •        *        •        • 

(h)  A  manufacturer  that  certifies  as  a 
replacement  for  the  nonconforming 
configuration,  a  configuration  that  is  in 
confonnance  with  c^pficable  standards, 
and  that  petforms  a  production 
compliance  audit  (PCA)  in  accordance 
widi  9  86.1112-87(a)  diat  resolto  in  a 
compliance  level  htiow  tfaeapplicable 
standard,  wdl  be  riigible  to  reoehre  a 
refimd  of  a  portkni  of  the  engineering 
and  development  comptiueut  of  ^ 
penalty.  The  engineering  and 
development  component  will  be 
determined  by  nudtiplying  the  base 
penalty  amount  by  the  engiDeering  and 
development  factor  for  the  appropriate 
subclass  and  pollutant  in  S  86.1105-87. 
The  amoimt  refunded  will  depend  on  the 
model  year  in  which  die  certification 
and  PCA  take  place.  In  cases  where 
pajnnent  of  penalties  have  been  waived 
by  EPA  in  accordance  with  paragraph 
(g)(l)(iii)  of  this  section.  EPA  will  refund 
a  portion  of  the  engineering  and 
development  component.  The 
proportionate  refimd  to  be  paid  by  EPA 
will  be  based  on  the  proportion  of 
vehicles  or  engines  of  the 
nonconforming  configuration  for  which 
NCPs  were  paid  to  EPA.  TTie  refund  is 
calculated  as  follows: 

R,,^ = D,  X  F,^  X  NCPi  X  Prod,., 
Rqj = (Prodc/Prodtod  X  (Rud 

RlFA  =  Rid  —  Rcil 

Where: 

n= index  representing  the  number  of  model 
years  for  which  the  NCP  has  been 
available  for  an  engine  or  vehicle 
subclass  (i.e.,  n=l  for  the  first  year  that 

NCPs  are  available n^nforthe 

n*'  year  the  NCPs  are  available;  same  as 
"n"  in  paragraph  (a)(4)). 

D.= discount  factor  depending  on  the  number 
of  model  years  (n)  for  which  NCPs  were 
available  at  the  time  of  certification  and 
PCA  of  the  replacement  configuration, 
and  its  value  is  as  follows: 
Di=0.00 
D»=0.79 
Di=0.67 
a =0.54 
Ok =0.39     . 
D(=0.23 
D.=0.05 
Da =0.00  for  n  =  8  or  larger 

F«^n=the  engineering  and  development 
factor  specified  in  section  86.1105-87  for 
the  appropriate  subclass  and  pollutant 
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NCS*!  =the  penalty  for  each  engine  or  vehicle 

during  the  Rnt  (base]  year  the  NCP  is 

available  as  calculated  in  paragraph  (a) 
Prodtat = total  number  of  engines  or  vehicles 

produced  in  the  subclass  for  which  NCPt 

were  paid  to  EPA  or  to  the  State  of     i 

California  -; 

Prodci = number  of  engines  or  vehicles  in  the 

subclass  demonstrated  to  have  been 

titled,  registered  or  principally  uaed  in 

the  State  of  California  and  for  which 

NCPs  were  paid  to  the  State  of  California 

under  paragraph  (g](l) 
R«at=Total  refund  due  to  the  manufacturer 

for  the  engineering  and  development 

component  of  the  NCP 
Rcy= Refund  due  to  the  manufacturer  from 

the  State  of  California  for  the  ed^eering 

and  development  component  of  the  NCP 
R0A= Refund  due  to  the  manufacturer  bom 

EPA  for  the  engineering  and 

development  component  of  the  NCP. 
[FR  Doc  88-11833  Filed  5-25-88;  8:45  am] 
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34  CFR  Part  776 

Library  Career  Training  Program;  Final 
Reguiations 
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DEPARTMENT  OF  EDUCATION 
34  CFR  Part  776 

Library  Career  Training  Program 

AOCNCv:  Department  of  Education. 
achon:  Final  Regulations. 


r:  The  Secretary  is  issuing  final 
regulations  for  the  Library  Career 
Training  Program.  These  final 
regulations  will  give  the  Secretary  the 
flexibiUty  to  select  priorities  for  the 
program  from  among  those  dted  in  the 
regulations.  This  flexibihty  will  allow 
the  program  to  be  more  responsive  to 
the  changing  needs  for  Ubrary  training. 
Additionally,  the  amount  of  allowable 
costs  for  the  participants  in  training 
projects  is  increased,  and  the  existing 
regulations  are  revised  to  conform  with 
the  Department's  current  requirements 
regarding  the  style  and  format  of 
regulatory  dociunents. 
EFFECnvE  DATE  These  regulations  take 
effect  either  45  days  after  publication  in 
the  Federal  Register  or  later  if  Congress 
takes  certain  adjournments.  If  you  want 
to  know  the  effective  date  of  the 
regulations,  write  or  call  the  Department 
of  Education  contact  person. 
KM  niHTHBI  WTOWMATIOM  CONTACT 
Frank  Stevens  or  Louise  Sutherland, 
U.S.  Department  of  Education,  Office  of 
Educational  Research  and  Improvement 
Library  Programs,  555  New  Jersey 
Avenue  NW..  Washington.  DC  20208- 
1430.  Telephone:  (202)  357-8315. 
•umiMKNTAiiv  wrowMATioti:  Under 
the  Library  Career  Training  Program 
funds  are  awarded  to  institutions  of 
higher  education  and  to  library 
organixations  or  agencies  for  the 
purpose  of  training  persons  in 
Ubrarianship.  The  training  is  carried  out 
through  full-time,  year-long  fellowships 
at  institutions  of  tdgher  education  or 
through  short  or  long-term  institutes  or 
traineeships  conducted  by  institutions  of 
higher  education  or  other  Hbrary 
organizations  or  agencies.  A  fellowship 
is  awarded  to  a  person  who  is  or  will  be 
enrolled  in  a  graduate  or  undergraduate 
program  in  librarianship.  An  institute 
provides  persons  with  skills  needed  to 
enter  the  library  and  information 
science  field  or  provides  Ubrary  and 
information  science  personnel  with  an 
opportunity  to  strengthen  their 
competencies.  A  traineeship  provides 
individualized  instruction  designed  to 
meet  the  particular  needs  of  mid-level 
inofessionals,  usually  through  an 
internship.  In  all  cases,  the  award  is 
made  to  the  institution,  organization,  or 
agencjr;  it,  in  turn,  selects  the  individual 
participants. 


On  December  14. 1067,  the  Secretary 
published  a  notice  of  proposed 
rulemaking  for  this  program  in  the 
Federal  Renter  (52  FR  47538).  The 
regulation  changes  were  designed  to 
allow  the  Secretary  to  estabUsh 
priorities  for  the  program  that  would 
accurately  reflect  the  training  needs  of 
the  Ubrary  cooununity  and  prepare 
Ubrarians  for  service  where  qualified 
professional  shortages  are  critical  In 
adcUtion  to  this  change,  the  Secretary 
has  increased  the  amount  of  allowable 
costs  for  participants  and  udded  a 
definition  of  "disadvantaged"  as  it 
appUes  to  this  program.  FinaUy,  the 
regulations  are  revised  to  conform  with 
the  Department's  ciurent  requirements 
regarding  the  style  and  format  of 
regulatory  documents. 

Analysis  of  Comments  and  Changes 

In  responses  to  the  Secretary's 
invitation  in  the  NPRM.  23  parties 
submitted  comments  on  the  proposed 
regulations.  An  analysis  of  the 
comments  on  the  NTOM  is  pubUshed  as 
an  appendix  to  these  final  regulations. 
Substantive  issues  are  discussed  under 
the  section  headings  of  the  regulations 
to  which  they  pertain.  Technical  and 
other  minor  changes  are  not  addressed. 

Executive  Order  12291 

These  regulations  have  been  reviewed 
in  accordance  with  Executive  Order 
12291.  They  are  not  classified  as  major 
because  they  do  not  meet  the  criteria  for 
major  regulations  estabUshed  in  the 
Order. 

Intergovernmental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  Part  79. 
The  objective  of  the  Executive  Order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federaUsm  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  prdposed  Federal  financial 
assistance. 

In  accordance  with  the  Order,  this 
dociunent  is  intended  to  provide  early 
notification  on  the  Department's  specific 
plans  and  actions  for  this  program. 

Assessment  of  Educational  Impact 

In  the  notice  of  proposed  rulemaking, 
the  Secretary  requested  comments  on 
whether  the  proposed  regulations  would 
require  transmiswon  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

Based  on  the  response  to  the  proposed 
rules  and  its  own  review,  the 
Department  has  determined  that  the 


regulations  in  this  document  do  not 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

List  of  Subjects  in  34  CFR  Part  778 

FeUowships.  scholarships, 
traineeships.  Higher  Education  Act- 
Ubrary  training,  Library  training, 
Libraries,  Library  and  information 
science  education.  Library  training, 
feUowships,  Library  training, 
scholarships.  Reporting  and 
recordkeeping  requirements. 

Dated  May  m  19e& 
%VilIiam|.B«niiatt, 

Secretary  of  Education. 

(Catalog  of  Federal  Domestic  Assistance 

Number  84.03d,  Library  Career  Training] 

NotK  The  following  appendix  will  not 
appear  in  the  Code  of  Federal  Regulationa. 

Appendix — ^Analysb  of  Comments  and 
Responses 

The  following  is  an  analysis  of 
comments  concerning  the  NPRM. 
Substantive  issues  are  discussed  under 
the  section  headings  of  the  regulations 
to  which  they  pertain.  Technical  and 
other  minor  changes  are  not  addressed. 

Priorities  the  Secretary  May  EstabUsh 

Comment:  The  Secretary  received  22 
comments  on  the  proposed  deletion  of 
the  language  that  dted  the  training  and 
professional  advancement  of 
traditionaUy  underrepresented  groups  as 
an  objective  of  the  program.  The 
commenters  opposed  the  change  and 
suggested  that  the  language  be 
reinstated.  Two  commenters  indicated 
concern  about  the  decline  in  the  number 
of  minorities  graduating  from  American 
Library  Assodation  (ALA)  accredited 
Ubrary  education  programs,  which  they 
beUeve  would  be  aggravated  by  tha 
proposed  deletioiL  Two  others  dted 
reduced  funding  for  training  for 
minorities  from  other  sources  as  a 
reason  that  continued  support  from  Tide 
It-B  is  needed.  Five  commenters  stated 
that  the  recruitment  of  minority  students 
for  master's  degrees  in  library  Sdence 
is  essential  in  order  to  provide 
leadership  throughout  the  Ubrary 
profession  and  suitable  outreach 
services  to  the  varied  local  communities. 

One  commenter  wholeheartedly 
supported  the  establishment  of  the 
priorities  in  order  to  aUow  the  Secretary 
and  the  program  to  be  more  responsive 
to  increasing  and  ever-changing  areas  of 
need. 

Two  commenters.  one  of  them 
speaking  for  the  membership  of  the 
American  Library  Association,  noted 


that  there  is  nothing  in  the  statute,  either 
previously  or  in  the  Higher  Education 
Amendments  of  1986,  which  aUows  for 
the  establishment  of  priorities  by  the 
Secretary  as  proposed  in  §  776.5(a). 
They  suggested  Uiat  the  introductory 
clause  in  {  776.5(a)  be  restated  to 
encourage  appUcanta  to  "design  projecta 
that  wiU  address  one  or  more  of  the 
foUowing  priorities"  and  to  indude  the 
training  of  underrepresented  groups  as 
one  of  these  priorities. 

Discussion:  The  enabling  legislation 
provides  sufficient  flexibiUty  to  permit 
the  Secretary  to  estabUsh  a  Ust  of 
activities  and  annual  priorities. 
EstabUshing  program  priorities  is 
consistent  with  the  Education 
Department  General  Administrative 
Regulations  (EDGAR),  which  became 
effective  on  January  14, 1981.  Section 
75.105  of  Part  74,  Code  of  Federal 
Regulations,  EDGAR,  authorizes  the 
Secretary  to  estabUsh  priorities  for  any 
discretionary  program.  For  this  program, 
the  Secretary  has  defined  six  broad 
categories  as  priorities.  These  priorities 
wiU  provide  a  strong  base  for  die 
continued  development  of  Ubrary 
sdence  training  and  better  preparation 
of  partidpants  for  professional  careers 
as  leaders  in  their  particular  areas  of 
study. 

With  rasped  to  the  expressed  concern 
about  the  decline  in  the  number  of 
minorities  graduating  bom  ALA- 
accredited  Ubrary  sdiools,  the  Secretary 
wiU  endeavor  to  select  for  funding  those 
appUcations  whose  proposed  projecta 
are  most  responsive  to  the  critical 
training  needs  of  the  Ubrary  community. 
The  Secretary  believes  that  an  award 
under  this  program  provides  an 
incentive  to  the  grantee  to  recruit  the 
best  possible  participants.  The  Secretary 
presumes  that  the  recommended  slate 
wiU  indude  a  number  of  ALA- 
accredited  schools  and  that  the 
participants  selected  wiU  include 
minority  persons. 

Change:  None. 

Comment-  The  commenters  favored 
the  attention  to  areas  of  specialization 
and  target  groups  in  §  776.5(a)(1)  and 
(a)(6).  "Hiey  agreed  that  reduced  funds 
mandate  the  concentration  of  attention 
on  the  areas  of  critical  need.  One 
commenter  however,  suggested  that  a 
darification  of  "disadvantaged"  in 
S  776.5(a)(6)  is  needed,  as  titis  term  does 
not  adequately  cover  the  needs  of  ethnic 
and  radal  minority  populations  which 
are  newer  to  the  United  States  and  are 
increasing  in  size. 

Discussion:  The  Secretary  concurs 
with  the  commenters  and,  for  this 
program,  is  attempting  to  provide 
maximum  flexibiUty  in  meeting  critical 
Ubrary  and  information  needs.  The 


areas  which  have  been  identified  by  the 
Secretary  are  lacking  in  the  numbers  of 
the  quaUfied  personnel  needed  to  meet 
the  ijoformation  service  requirementa  of 
the  varied  sodety  in  which  we  Uve. 

For  purposes  of  this  program  and  to 
maintain  consistency  with  other  Ubrary 
programs,  the  term  "disadvantaged" 
refers  to  persons  whose  socio-economic 
or  educational  deprivation  or  whose 
cultural  isolation  from  the  general 
community  may  preclude  them  from 
benefitting  from  library  services  to  the 
same  extent  as  the  general  community 
benefita  from  these  services.  The 
Secretary  feels  this  adequately  covers 
the  varied  minority  and  other  special 
groups  for  which  Ubrary  service  has 
become  critical 

Change:  The  term  "disadvantaged" 
and  its  definition  have  been  added  to 
S  776.7. 

Allowable  Costs  for  Participants 

Comments:  All  of  the  commenters  had 
positive  responses  to  the  increase  in  the 
amounts  of  stipends  noted  in  i  776.30 
which  they  felt  would  make  their 
fellowship  programs  more  attractive  to 
talented  appUcanta.  However,  several 
commenters  suggested  that  part-time 
studenta  be  induded  in  this  program, 
with  appropriate  stipends.  liiis  would 
allow  greater  opportunity  and  flexibiUty 
for  promising  studenta  whose 
circumstances  would  not  aUow  full-time 
study,  even  with  fellowship  assistance. 

Discussion:  The  Secretary  makes  no 
special  provision  for  part-time  students 
in  the  program.  The  Department's  poUcy 
is  to  adhere  to  the  accepted  common 
practice  of  the  appUcant  institutions  that 
requires  a  feUowship  recipient  to 
complete  a  course  of  stady  in  one 
academic  year  plus  one  summer. 

Change:  None. 

Restrictions  on  stipend  levels 

Comment'  A  commenter,  speaking  on 
behalf  of  the  American  Library 
Association,  sought  clarification  of  the 
wording  in  §  776.32  which  states  that 
Pell  Grant  funds  wiU  be  deducted  from  a 
Library  Career  Training  award  and 
questioned  whether  the  PeU  Grant 
amount  is  to  be  subtracted  in  aU  cases 
or  only  if  the  student  actuaUy  receives 
the  PeU  Grant. 

Discussion:  PeU  Grants  are  awards  to 
undergraduates  to  assist  in  paying  for 
their  postsecondary  education.  The  PeU 
Grant  deduction,  therefore,  would  only 
apply  to  the  feUowship  redpient  in  the 
undergraduate  category,  and  only  if  the 
student  actuaUy  receives  a  PeU  Grant 
There  was  no  intention  to  imply  that  a 
standard  amount  would  be  deducted 
from  every  II-S  redpient 

Change:  None. 


Funds  available 

Comment-  Several  comments  were 
made  concerning  the  lack  of  sufficient 
funds  for  the  program  overall  The 
commenters  felt  that  an  appropriation  of 
less  than  one  miUion  doUars  is  severely 
inadequate  to  cover  the  increasing 
demand  for  feUowships,  traineeships 
and  institutes. 

Discussion:  The  Titie  II-B  program  is 
designed  to  assist  in  providing 
feUowship  and  training  funds  for 
talented  students  who  require  financial 
aid.  The  dollar  amount  of  the 
appropriation  is  outside  the  scope  of 
these  regulations. 

Change:  None. 

The  Secretary  revises  Part  776  of  Titie 
34  of  the  Code  of  Federal  Regulations  to 
read  as  foUows: 

PART  776--UBRARY  CAREER 
TRAINING  PROGRAM 

Subpart  A— General 

776.1  What  is  the  Library  Career  Training 
Program? 

776.2  Who  is  eligible  for  an  award? 

776.3  Who  is  eligible  to  participate  in  a    ' 
project? 

776.4  What  activities  may  the  Secretary 
fund? 

776.5  What  priorities  may  the  Secretary 
establish? 

776.6  What  regulations  apply? 

776.7  What  definitions  apply? 

776.8  What  is  the  duration  of  a  project? 

Sut>part  B— How  Does  One  Apply  for  an 
Award? 

776.10    What  requirements  apply  to  all 

applicants  for  feUowships,  institutes,  and 
traineeships? 

Subpart  C— How  Does  ttie  Secretary  Make 
an  Award? 

776.20  How  does  the  Secretary  evaluate  an 
application? 

776.21  What  selection  criteria  does  the 
Secretary  use  to  evaluate  an  application 
for  a  fellowship? 

776.22  What  selection  criteria  does  the 
Secretary  use  to  evaluate  an  application 
for  an  institute? 

776.23  What  selection  criteria  does  the 
Secretary  use  to  evaluate  an  application 
for  a  traineeship? 

Subpart  D-What  Conditions  Must  Be  Met 
After  an  Award? 

776.30  What  are  the  allowable  costs  for 
participants? 

776.31  What  are  the  restrictions  on  costs  for 
participants? 

776.32  What  are  the  allowances  for 
assistance  under  other  Federal 
programs? 

776.33  What  requirements  govern  the 
removal,  withdrawal,  and  substitution  of 
participants? 

776.34  What  agencies  must  be  informed  of 
activities  funded  by  this  program? 
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AuOority:  20  U.S.C  1021. 1031. 1032,  unleas 
othetwise  noted. 

Subpart  A— Ganarai 
S77«.1    Wtaltottw  Ubrary 


The  Secretary  awards  grants  under 
the  Library  Career  Training  Program 
to— 

(a)  Train  or  retrain  persons  in 
librarianship  through  fellowships, 
institutes,  or  traineeships;  and 

(b)  Establish,  develop,  and  expand 
programs  of  Ubrary  and  information 
science,  including  new  techniques  of 
information  transfer  and  communication 
technology. 
(AuOority:  20  U.S.C.  1021. 1032) 

$776.2    WhotoMgibtoforanaward? 

Eligible  applicants  are — 

(a)  Institutions  of  higher  education: 
and 

(b)  Library  organizations  and 
agencies. 
(AuiiMxity:  20  U.&a  1032) 

9776J    WholsaHolWatopartlcipatalna 
proiwt? 

In  order  to  be  selected  by  a  grantee  as 
a  participant  in  a  project,  an  individual 
must — 

(a)(1)  Be  a  United  States  citizen  or 
national; 

(2)  Provide  evidence  from  the  United 
States  Immigration  and^aturallzation 
Service  that  he  or  she — 

(i)  Is  a  permanent  resident  of  the 
United  States;  or 

(ii)  Is  in  the  United  States  for  other 
than  a  temporary  purpose  with  the 
intention  of  becoming  a  citizen  or 
permanent  resident;  or 

(3)  Be  a  permanent  resident  of  the 
Trust  Territory  of  the  Pacific  Islands; 

(b)  Be  engaged  in  or  preparing  to 
engage  in  a  profession  or  other 
occupation  involving  library  or 
information  science;  and 

(c)  Meet  the  selection  criteria  of  the 
grantee. 
(Authority:  20  U.S.C  1032) 

§776.4    What acttvittea may tha Sacratary 
fundT 

A  grantee  may  conduct  one  or  more 
fellowship  projects,  institute  projects, 
and  traineeship  projects  with  funds 
under  this  program. 

(Authority:  20  U.S.C  1021. 1032) 

9776.5    What prIorWas may tha S«cratary 


(a)  The  Secretary  may  give  priority  to 
applications  that  propose  one  or  more  of 
the  following: 

(1)  To  train  or  retrain  library 
personnel  in  areas  of  library 


specialization  where  there  are  cuirantly 
shortages,  such  as  school  media, 
children's  services,  young  adult  services, 
science  reference,  and  cataloging. 

(2)  To  train  or  retrain  library 
personnel  in  new  techniques  of 
information  acquisition,  transfer,  and 
communication  technology. 

(3)  To  increase  excellence  in  library 
leadership  through  advanced  training  in 
library  management. 

(4)  To  increase  excellence  in  library 
education  by  encouraging  study  in 
librarianship  and  related  fields  at  the 
doctoral  level. 

(5)  To  provide  advanced  training  in 
the  development,  structure,  and 
management  of  new  library 
organizational  formats,  such  as 
netwoiics,  consortia,  and  information 
utilities. 

(6)  To  train  or  retrain  library 
personnel  to  serve  die  information 
needs  of  the  elderly,  the  illiterate,  the 
disadvantaged,  or  residents  of  riiral 
America. 

(b)  The  Secretary  established 
priorities  by  publishing  a  notice  in  die 
Federal  Register,  in  accordance  with  34 
CFR  75.105. 
(Authority.  20  U.S.C  1032) 

1776.6    What  raguiations  applyT 

The  following  regulations  apply  to  this 
program: 

(a)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR)  in  34  CFR  Part  74 
(Administration  of  Grants),  Part  75 
(Direct  Grant  Programs),  Part  77 
(Definitions  that  Apply  to  Department 
Regulations).  Part  78  (Education  Appeal 
Board),  and  Part  79  (Intergovernmental 
Review  of  Department  of  Education 
Programs  and  Activities). 

(b)  The  regulations  in  this  Part  776. 

(Authority;  20  U.S.C.  1021) 

$776.7    What daflnitions apply? 

(a)  Definitions  in  EDGAR.  The 
foUowing  terms  used  in  this  part  are 
defined  in  34  CFR  77.1: 
Applicant 

Application 

Award 

Contract  (includes  definition  of 

Subcontract) 
Department 
EDGAR 
Grant 
Grantee 
Private 
Project 

Project  period 
Public 
Secretary 

(b)  Other  definitions.  The  following 
definitions  also  apply  to  this  part 


"Act"  Bteana  tha  Hi^ier  EducatioD 
Act  of  196S.  aauBanded. 

"Dqpandeat"  anans  a  spouse  or  other 
person  who  receivaa  more  than  half  of 
his  or  her  support  from  a  participant 
during  the  coona  of  a  project  conducted 
under  this  program,  or  any  person 
identified  as  a  personal  exemption  on  a 
participant's  income  tax  return  for  die 
calendtar  year  preceding  die  year  in 
which  the  participant  is  enrolled  in  the 
project 

"Disadvantaged"  refers  to  those 
persons  whose  sodo-aconomic  or 
educational  deprivation  or  whose 
cultural  isolation  bom  the  general 
community  may  preclude  them  firom 
benefiting  &om  library  services  to  the 
same  extent  as  the  general  community 
benefits  from  diese  services. 

"Fellowship"  means  an  award  of 
financial  assistance  to  an  individual 
who  has  been  accepted  for  admission  to 
an  institution  of  fairer  education  and 
who  is  or  wHl  be  enroUed  fall-time  in  a 
graduate  or  undergraduate  program  of 
library  and  information  science,  woridng 
toward  or  completing  die  requirements 
for  a  specific  degree  in  some  aspect  of     - 
librarianship. 

"Institute"  means  a  specialized  lon^g- 
term  or  short-term  group  training  project 
in  Ubrarianship  that — 

(1)  Is  separate  fitim  the  regular 
academic  program  of  the  applicant; 

(2)  Has  an  innovative  curriculum;  and 

(3)  Either  provides  persons  with  the 
skills  needed  to  enter  the  library  and 
information  science  field  or  provides 
library  and  information  science 
personnel — including  library 
educators — an  opportunity  to  strengthen 
or  increase  their  knowledge  and  skills. 

"Institution  of  higher  education" 
means  an  institution  of  higher  education 
as  defined  in  section  1201  of  the  Act. 

"Librarianship"  means  the  principles 
and  practices  of  library  and  information 
science,  including  the  acquisition, 
organization,  storage,  retrieval,  and 
dissemination  of  information  resources. 

"Library  organization  or  agency" 
means  a  public  or  private  organization 
or  agency  that  provides  library  services 
or  programs. 

"Participant"  means  a  person  who  is 
enrolled  in  a  training  project  funded 
under  this  part 

"State  agmcy"  means  the  State 
agency  designated  under  section  1203  of 
the  Act 

'Traineeship"  means  a  training 
project  in  librarianship  that — 

(1)  Is  separate  from  the  regular 
academic  program  of  the  applicant; 

(2)  Is  designed  to  meet  the  individual 
needs  of  mid-level  library  and 
information  science  professionals;  and 


(3)  Provides  individualized 
instruction,  usually  through  an 
Internship. 

(Authority:  20  U.S.a  1021, 1032) 

$776.6   Whatlatha*aatlonofaproiact? 

(a)  A  fellowship  or  long-term  institute 
project  must  provide  at  least  one 
academic  year  but  not  more  than  12 
months  of  training. 

(b)  A  short-term  institute  project  must 
provide  at  least  one  week  but  no  more 
than  six  weeks  of  training. 

(c)  A  traineeship  project  may  not 
exceed  12  months. 

(Authority:  20  U.S.C.  1021, 1032) 

Subpart  B— How  Doaa  Ona  Apply  for 
an  Award? 

$776.10  What  raqiriramants  apply  to  M 
appllcanta  for  faBowshlps,  InslllulaSi  and 
tralnaasMpar 

(a)  An  applicant  shall  submit  separate 
applications  for  fellowship.  Institute, 
and  traineeship  projects. 

(b)  An  applicant  shall  submit  separate 
applications  for  fellowships  at  the 
bachelor's,  master's,  post-master's,  and 
doctoral  levels. 

(c)  An  applicant  may  request  any 
number  of  fellowships. 

(d)  An  appUcant  shall  specify  the 
amount  to  be  paid  to  participants  as 
stipends. 

(Authority:  20  U.S.C  1021, 1032) 

Subpart  C— How  Qoaa  tha  Sacratary 
Maka  an  Award? 

$776.20   How  doas  tha  Sacratary  avahiata 
an  application? 

(a)  The  Secretary  evaluates  an 
application  for  a  fellowship  project  on 
,the  basis  of  the  criteria  in  {  776.21  and 
awards  up  to  100  possible  points  for 
these  criteria. 

(b)  The  Secretary  evaluates  an 
application  for  an  institute  project  on 
the  basis  of  the  criteria  in  S  776.22  and 
awards  up  to  100  possible  points  for 
these  criteria. 

(c)  The  Secretary  evaluates  an 
appUcation  for  a  traineeship  project  on 
the  basis  of  the  criteria  in  S  776.23  and 
awards  up  to  100  possible  points  for 
these  criteria. 

(d)  The  maximum  score  for  each 
criterion  is  indicated  in  parentheses. 

(Authority:  20  U.S.C.  1032) 

S  776.21    WhBl  aelaction  cillaila  doaa  tha 
Sacratary  uea  to  avakMta  an  appNcatien  for 
atalomliip? 

(a)  Project  description.  (20  points)  The 
Secretary  reviews  each  application  to 
determine  die  quality  of  die  applicant's 
project  including  the  extent  to  which— 


(1)  The  project  addresses  one  or  more 
of  the  program  priorities  selected  by  the 
Secretary  in  S  776.5(a); 

(2)  The  project  objectives  are  clearly 
stated,  reaUstic,  and  satisfy  a  current 
training  need; 

(3)  llie  required  courses  meet 
standards  that  are  recognized  by  the 
Ubrary  and  information  science 
profession;  and 

(4)  The  student  field  experience 
component  (if  included)  is  well 
designed 

(b)  P/on  of  operation.  (20  points) 

(1)  The  Secretary  reviews  each 
application  to  determine  the  quality  of 
the  plan  of  operation  for  the  project 
including — 

(2)  The  quality  of  the  design  of  the 
project 

(3)  The  extent  to  which  the  plan  of 
management  is  effective  and  ensures 
proper  and  efficient  administration  of 
the  project 

(4)  How  well  the  objectives  of  the 
project  relate  to  the  purpose  of  the 
program;  and 

(5)  The  quality  of  the  applicant's  plans 
to  use  its  resources  and  personnel  to 
achieve  each  objective. 

(c)  Quality  of  key  personnel  (10 
points) 

(1)  "The  Secretary  reviews  each 
application  to  determine  the  quality  of 
the  key  personnel  the  appUcant  plans  to 
use  on  the  project  including — 

(1)  The  qualifications  of  the  project 
director  (if  one  Is  to  be  used); 

(ii)  The  qualifications  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project  and 

(in)  The  time  that  these  key  personnel 
will  commit  to  the  project 

(2)  To  determine  the  quaUfications  of 
these  key  personnel  the  Secretary 
considers — 

(1)  Experience,  training,  and 
professional  productivity  in  fields 
related  to  the  objectives  of  the  project 
and 

(ii)  Any  other  qualifications  that 
pertain  to  the  quality  of  the  project. 

(d)  Participant  selection.  (15  points) 
The  Secretary  reviews  each  appUcation 
to  determine  the  effectiveness  of  the 
appUcant's  method  of  selecting 
participants,  including — 

(1)  Conformance  with  program 
priorities;  and 

(2)  Evidence  that  admissions 
standards  for  participants  are 
comparable  to  those  for  other  students 
admitted  to  the  Ubrary  education 
program. 

(e)  Applicant  characteristics.  (20 
points]  "The  Secretary  reviews  each 
appUcation  to  determine  the  appUcant's 
commitment  to  Ubrary  and  information 
science  education.  Including — 


(1)  The  adeqiucy  of  the  description  In 
the  appUcant's  catalog  of  the  specific 
Ubrary  education  program  in  which 
participants  will  be  enroUed: 

(2)  Ilie  extent  to  which  the  amount 
the  appUcant  spends  per  student  for 
education  in  Ubrarianship  is  comparable 
to  that  of  other  education  programs; 

(3)  The  extent  to  w^ch  the  ratio  of 
degrees  awarded  to  total  enrollment  in 
the  appUcant's  Ubrary  education 
program  is  comparable  to  that  of  other 
Ubrary  education  programs; 

(4)  The  extent  to  which  the  ratio  of 
requested  feUowships  to  other 
feUowships  and  scholarships  in 
Ubrarianship  supported  by  the  appUcant 
is  comparable  to  that  of  other  library 
education  programs;  and 

(5)  The  extent  to  which  the  academic 
level  of  the  project  is  appropriate  to  the 
appUcant's  capabiUties  or  experience. 

(f)  Budget  and  cost  effectiveness.  (5 
points)  ll^e  Secretary  reviews  each 
appUcation  to  determine  the  extent  to 
which — 

(1)  The  budget  is  adequate  to  support 
the  project  and 

(2)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project 

(g)  Evaluation  plan.  (5  points)  The 
Secretary  reviews  each  appUcation  to 
determine  the  quality  of  the  evaluation 
plan  for  the  project  including  the  extent 
to  which  the  appUcant's  methods  of 
evaluation  are — 

(1)  Appropriate  to  the  project 

(2)  Objective;  and 

(3)  Designed  to  produce  data  that  are 
quantifiable. 

Cross  Reference:  See  34  CFR  75.590 
Evaluation  by  the  grantee. 

(h)  Adequacy  of  resources.  (5  points) 
The  Secretary  reviews  each  application 
to  determine  the  adequacy  of  the 
resources  that  the  appUcant  plans  to 
devote  to  the  project  including  faciUties, 
equipment  and  suppUes. 
(Authority:  20  U.S.C  1021. 1032) 

9  776.22   What  Mlaction  cillaita  doaa  the 
'.■rratani  uam  tocvahista  an  nwillf  at  Inn  far 
an  hwUliite? 

(a)  Project  description.  (20  points)  The 
Secretary  reviews  each  appUcation  to 
determine  the  quaUty  of  the  applicant's 
project  including  the  extent  to  which — 

(1)  The  project  addresses  one  or  more 
of  the  program  priorities  selected  by  .the 
Secretary  in  {  776.5(a); 

(2)  The  subject  matter  of  the  project  is 
signlficemt  timely,  weU  described, 
appropriate  for  an  institute,  and  is  not 
dupUcated  in  the  appUcant's  regular 
curriculum; 

(3)  The  project  duration  is  appropriate 
for  presenting  the  subject  matter 
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(4)  The  project  content  satisfies 
rigorous  educational  standards; 

(5)  The  blend  of  theoretical  and 
practical  training  is  suitable  to  the 
subject  matter  and  the  needs  of  the 
participants;  and 

(6)  The  training  methods  are 
innovative  and  imaginative. 

(b)  Plan  of  operation.  (20  points]  The 
Secretary  reviews  each  application  to 
determine  the  quahty  of  the  plan  of 
operation  for  the  project  including — 

(1)  llie  quality  of  the  design  of  the 
project; 

(2)  The  extent  to  which  the  plan  of 
management  is  effective  and  ensures 
proper  and  efficient  administration  of 
the  project; 

(3)  How  well  the  objectives  of  the 
project  relate  to  the  purpose  of  the 
program;  and 

(4)  The  quality  of  the  appUcant's  plan 
to  use  its  resources  and  personnel  to 
achieve  each  objective. 

(c)  Quality  of  key  personnel  (15 
points] 

(1)  The  Secretary  reviews  each 
appUcation  to  determine  the  quality  of 
the  key  personnel  the  applicant  plans  to 
use  on  the  project,  including — 

(i]  The  quaUfications  of  the  project 
director  (if  one  is  to  be  used]; 

(ii]  The  qualifications  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project;  and 

(iii]  The  time  that  these  key  personnel 
will  commit  to  the  project 

(2]  To  determine  the  qualifications  of 
these  key  personnel,  the  Secretary 
considers —  | 

(i]  Experience,  training,  and  I 

professional  productivity  in  fields 
related  to  the  objectives  of  the  project; 
and 

(ii)  Any  other  qualifications  that    i 
pertain  to  the  quaUty  of  the  project 

(d)  Participant  selection.  (15  points] 
The  Secretary  reviews  each  appUcation 
to  determine  the  effectiveness  of  the 
method  of  participant  selection,        I 
including  the  extent  to  which —        I 

(1]  Participants  will  be  selected 
according  to  their  abiUty,  experience, 
current  responsibiUties,  and  training 
needs;  and  i 

(2]  The  number  of  participants  is  | 
appropriate  to  the  training  methods  and 
project  resources. 

(e)  Budget  and  cost  effectiveness.  (5 
points)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which — 

(1)  The  budget  is  adequate  to  support 
the  project  and 

(2)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project 

(f)  Evaluation  plan.  (8  points]  The 
Secretary  reviews  each  application  to 
determine  the  quaUty  of  the  evaluation 
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plan  for  the  project  including  the  extent 
to  which  the  applicant's  methods  of 
evaluation  are — 

(1)  Appropriate  to  the  project 

(2)  Objective;  and 

(3)  Are  designed  to  produce  data  that 
are  quantifiable. 

Crou  RefennoK  See  34  CFR  75.590 
Evaluation  by  the  grantee. 

(g)  Adequacy  of  resources.  (7  points) 
The  Secretary  reviews  each  application 
to  determine  the  adequacy  of  the 
resources  that  the  applicant  plans  to 
devote  to  the  project  including  fadUties, 
equipment  and,8upplies. 

(h)  Project  effectiveness.  (10  points) 
The  Secretary  reviews  each  appUcation 
to  determine  the  effectiveness  of  the 
project  including  the  extent  to  which — 

(1)  The  project  wlU  increase  the 
ntunber  of  Ubrarians  with  specialized 
skiUs; 

(2)  The  project  includes  plans  for 
disseminating  promising  results  and 
high  quaUty  materials  to  other 
institutions  or  agencies. 

(Authority:  20  U.S.C  1032] 

9778.23    WlMrt Misetlon Cftfrta do—  the 
Sacitsry  u— to  evafcif  an  appUcation  for 
mHMeanipr 

(a)  Project  description.  (15  points]  The 
Secretary  reviews  each  appUcation  to 
determine  the  quaUty  of  the  appUcant's 
project  including  the  extent  to  which — 

(1)  The  project  addresses  one  or  more 
of  the  program  priorities  selected  by  the 
Secretary  in  \  778.5(a); 

(2)  The  training  needs  to  be  met  by  the 
project  are  significant  of  current 
interest  to  the  Ubrary  and  information 
science  community,  and  weU  described; 

(3)  Project  activities  are' designed  to 
meet  the  individual  needs  of  each 
participant  and 

(4)  (ither  Ubrary  agencies  or 
institutions  will  cooperate  with  the 
appUcant  in  providing  appropriate  and 
hi^  quaUty  internship  opportunities. 

(b)  Plan  of  operation.  (20  points)  The 
Secretary  reviews  each  appUcation  to 
determine  the  quaUty  of  the  plan  of 
operation  for  the  project  including — 

(1)  The  quaUty  of  the  design  of  the 
project 

(2)  The  extent  to  which  the  plan  of 
management  is  effective  and  ensures 
proper  and  efficient  administration  of 
the  project 

(3)  How  weU  the  objectives  of  the 
project  relate  to  the  purpose  of  the 
program;  and 

(4)  The  quaUty  of  the  appUcant's  plans 
to  use  its  resources  and  personnel  to 
achieve  each  objective. 

(c)  Quality  of  key  personnel.  (15 
points] 

(1)  The  Secretary  reviews  each 
appUcation  to  determine  the  quaUty  of 


key  personnel  the  appUcant  plans  to  use 
on  the  project  including — 

(i)  The  qualifications  of  the  project 
director  (if  one  is  to  be  used); 

(U)  The  qualifications  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project  and 

(iii)  The  time  that  these  key  personnel 
plan  to  commit  to  the  project 

(2)  To  determine  the  qualifications  of 
these  key  personnel,  the  Secretary 
considers — 

(i)  Experience,  training,  and 
professional  productivity  in  fields 
related  to  the  objectives  of  the  project 
and 

(u)  Any  other  qualifications  that 
pertain  to  the  quaUty  of  the  project 

(d)  Participant  selection.  (15  points] 
Ihe  Secretary  reviews  each  appUcation 
to  determine  the  effectiveness  of  the 
appUcant's  method  of  participant 
selection,  including  the  extent  to  which 
participants  will  be  selected  on  the 
basis  of  their  stated  career  goals  and  on 
their  potential  for  high  level 
advancement  and  continued 
professional  growth  within  the  field  of 
Ubrary  and  information  science. 

(e)  Budget  and  cost  effectiveness.  (10 
Points)  The  Secretary  reviews  each 
appUcation  to  determine  the  extent  to 
which — 

(1)  The  budget  is  adequate  to  support 
the  project  and 

(2)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project. 

(f)  Evaluation  plan.  (10  points)  The 
Secretary  reviews  each  appUcation  to 
determine  the  quaUty  of  the  evaluation 
plan  for  the  project  including  the  extent 
to  which  the  appUcant's  methods  of 
evaluation  are — 

(1)  Appropriate  for  the  project 

(2)  Objective:  and 

(3)  Are  designed  to  produce  data  that 
are  quantifiable. 

GroM  Raferanoe:  See  34  CFR  75.590 
Evaluation  by  the  grantee. 

(g)  Adequacy  of  resources.  (15  points) 
The  Secretary  reviews  each  appUcation 
to  determine  die  adequacy  of  the 
resources  that  the  appUcant  plans  to 
devote  to  the  project  including  faciUties, 
equipment  and  suppUes. 

(Authority:  20  U.S.C  1021. 1032) 

Subpart  D— What  Conditions  Must  Be 
Met  after  an  Award? 

{776.30    Wtial  are  the  alowabto  costs  tar 


academic  year  plus  $500  for  a  summer 
session. 

(u)  For  each  feUowship  awarded  at 
the  master's  level — $4600  for  an 
academic  year  plus  $800  for  a  summer 
session. 

(iu)  For  each  feUowship  awarded  at 
post-master's  and  doctoral  levels — $6400 
for  an  academic  year  plus  $1000  for  a 
summer  session. 

(2)  A  grantee  shall  use  grant  funds  to 
pay  stipends  to  feUowship  participants 
in  the  foUowing  amounts: 

(i)  Undergraduate  level — $2000  for  an 
academic  year  plus  $500  for  a  summer 
session. 

(ii)  Master's  level— $4600  for  an 
academic  year  plus  $800  for  a  summer 
session. 

(iii)  Post-master's  and  doctoral  level — 
^$6400  for  an  academic  year  plus  $1000 
lor  a  summer  session. 

(b)  A  grantee  may  use  grant  funds  to 
pay  stipends  to  institute  participants  in 
the  foUowing  amounts: 

(1)  Long-term,  full-time  post- 
baccalaureate  level — $4600  for  an 
academic  year  plus  $800  for  a  summer 
session. 

(2)  Long-term,  fuU-time  pre- 
"baccalaureate  level — $2000  for  an 
academic  year  plus  $500  for  a  summer 
session. 

(3)  Short-term,  fuU-time— up  to  $375 
per  week. 

(4)  Part-time — up  to  $75  per  day. 
(c)(1)  The  grantee  shaU  use  grant 

funds  to  provide  traineeship  training  in 
accordance  with  the  aUowable  costs  of 
providing  training  for  either  feUowships 
or  institutes,  whichever  is  appUcable. 

(2)  The  grantee  may  use  grant  funds  to 
pay  stipends  to  traineeship  participants 
in  accordance  with  the  aUowable  costs 
of  feUowships  or  institutes,  whichever  is 
appUcable. 

(d)(1)  The  Secretary  may  authorize 
travel  aUowances  for  participants — 

(i)  In  cases  of  extreme  hardship:  and 

(u)  If  travel  is  necessary  for  successful 
participation  in  the  project 

(2)  llie  mileage  rate  must  be 
consistent  with  rates  applicable  to 
Federal  Government  employees. 


(3)  The  Secretary  may  defer 
authorization  of  travel  aUowances  until 
the  grantee  establishes  the  need  by 
appropriate  documentation. 

(e)(1)  In  cases  of  extreme  hardship, 
the  Secretary  may  authorize  aUowances 
for  dependents  of  participants.  The 
maximum  amount  that  may  be  provided 
per  dependent  is  $800  for  an  academic 
year,  $200  for  a  summer  session,  and  $50 
per  week  for  short-term  projects. 

(2)  The  Secretary  may  defer 
authorization  of  allowances  for 
dependents  until  the  grantee  has 
documented  need. 

(f)(1)  The  grant  award  specifies  the 
amount  for  stipends  and  dependency 
and  travel  aUowances. 

(2)  The  grantee  shaU  disburse  the 
stipends  and  the  dependency  and  travel 
allowances  to  the  appropriate  project 
participants. 

(Autfimity:  20  U.S.C  1032) 

S776.31    WhatarstherMtrfctionson 
costs  for  participants? 

A  grantee  may  not  charge  tuition  or 
fees  to  a  participemt  in  a  training  project 
funded  under  tUs  program. 

(Authority:  20  U.S.C  1032) 

§776.32    What  art  th«  allowances  for 
asslstancs  under  other  Fsdsral  programs? 

(a)  Any  amoimt  paid  a  participant 
from  any  other  Federal  grant  program 
for  educational  purposes  (except 
veterans',  war  orphans',  and  widows' 
educational  assistance  under  Tide  38, 
United  States  Code]  must  be  deducted 
from  the  amount  that  participant  would 
receive  under  this  pari. 

(b)  If  a  participant  receives  a  federaUy 
assisted  educational  loan,  the  amount  of 
the  loan  and  any  interest  paid  may  not 
be  deducted  from  the  amoimt  received 
by  the  participant  imder  this  part. 

(Authority:  20  U.S.C  1021, 1032  and  38  U.S.C. 
1700) 

§  776.33  What  raqukemants  govam  ttta 
removal,  withdrawal,  and  autwMtution  of 
participants? 

(a)  A  grantee  shaU  remove  a 
participant  from  a  training  project  if  the 
grantee  determines  that  the  participant 


has  ceased  to  maintain  academic 
proficiency. 

(b)  If  a  grantee  removes  the 
participant  or  if  a  participant 
withdraws,  the  grantee — 

(1)  May  replace  the  participant  if  the 
new  participant  can  successfuUy 
complete  the  training  at  no  additional 
cost  to  the  Department  and 

(2](i)  ShaU  notify  the  Secretary  in 
writing — 

(A)  Within  30  days  of  the  removal  or 
withdrawal:  or 

(B)  Within  30  days  of  a  substitution  if 
the  grantee  substitutes  another 
participant 

(ii)  "The  date  of  removal  or  withdrawal 


(A)  The  date  the  grantee  determined 
that  the  participant  had  ceased  to 
maintain  academic  proficiency:  or 

(B)  The  last  date  the  participant 
attended  class. 

(c)(1)  If  a  grantee  removes  the 
participant  or  if  the  participant 
withdraws,  the  grantee  shaU  prorate  the 
participant's  stipend  and  any 
allowances,  according  to  the  number  of 
the  weeks  the  participant  has  completed 
in  the  project. 

(2)  For  purposes  of  paragraph  (c)(1)  of 
this  section,  the  grantee  shall  coimt 
attendance  in  any  part  of  a  week  as  a 
full  week. 

(d)  If  a  grantee  does  not  substitute  a 
participant  for  the  participant  who  has 
been  removed  or  who  has  withdrawn, 
the  grantee  shaU  return  to  the  Federal 
Government  the  unused  portion  of  the 
stipend  and  any  aUowances. 

(Authority:  20  U.S.C  1032] 

S  776.34    What  agendas  must  ba  inf  ormad 
of  activities  fundsd  by  this  program? 

Each  institution  of  higher  education 
that  receives  a  grant  under  this  part 
shaU  aimually  inform  the  agency 
designated  under  section  1203  of  the  Act 
of  its  project  activities. 

(Audiority:  20  U.S.C  1022) 

[FR  Doc.  8S-11927  Filed  5-25-8&-  8:45  am] 
BOXSra  coot  4000-01-M 


(a)(1)  A  grantee  may  use  grant  funds 
in  the  foUowing  amounts  to  cover  the 
cost  of  providing  feUowship  fraining: 

(i)  For  each  feUowship  awarded  at  the 
undergraduate  level— $2000  for  an 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

SCFRPvtSSO 

Sddtatfon  of  Federal  CtvWan  and 
uiMiufiiieu  aennce  peraonnei  tor 
Contributions  to  Private  Voluntary 
Organizations 

agency:  Office  of  Personnel 

Management. 

ACTKNC  Final  rules. 


SUMMAMV:  The  Office  of  Personnel 
Management  (0PM)  is  issuing  final 
regulations  governing  the  solicitation  of 
Federal  civilian  and  uniformed  services 
personnel  for  contributions  to  private 
voluntary  organizations  under  the 
authority  of  Executive  Order  12353 
(March  23. 1982).  Charitable  Fund- 
Raising.  47  FR 12785  (March  23, 1982), 
and  Executive  Order  12404  (February  10, 
1983),  Charitable  Fund-Raising.  48  FR 
6685  (February  15, 1983).  These 
regulations  are  intended  to  be  consistent 
with  the  restrictions  placed  on  OPM  by 
section  618  of  the  Treasury,  Postal 
Service,  and  General  Government 
Appropriations  Act  for  1988.  These 
regulations  provide  a  system  for 
administering  the  annual  charitable 
solicitation  campaign  conducted  by 
Federal  personnel  in  their  Government 
woricplaces  and  set  forth  ground  rules 
under  which  charitable  organizations 
may  receive  contributiona  bom  Federal 
personnci  tftr«^  the  Combnied  Federal 
Campaign. 
^FicnvE  DATE  June  27,  I9t& 

FOR  FURTMER  MFORMATKNT  CONTACT 

leicmiah  J.  Barrett  CFC  Coordinator, 
(202)  632-5564. 

•URPiBiBrrARV  information:  On 
WeAiesday.  Febraaiy  17, 1988;  OFM 
published  a  Notice  of  Proposed 
Rulemaking  in  the  Federal  Register,  53 
FR4631,  to  revise  regulations  codified  at 
5  CFR  Part  950,  governing  the  conduct  of 
the  Combined  Federal  Campaign  (CFC). 
The  regulations  were  prop(Med  to 
implement  Executive  Orders  12353  and 
12404.  These  regulations  were  also 
intended  to  be  consistent  with  the 
restrictions  placed  on  OPM  by  section 
618  of  the  Treasury,  Postal  Service,  and 
General  Government  Appropriations 
Act  for  198a  1 

Analysis  of  Comments  ' 

OPM  received  over  300  comments  on 
the  proposed  regulations  that  were 
published  on  February  17, 1988,  Many  of 
die  commentators  complemented  OI^ 
on  its  efforts  to  publish  clearer  and  more 
logical  rules.  Comments  were  received 
from  a  variety  of  persons  including  local 
Federal  officials,  representatives  of 


voluntary  agisqciM  and  federations, 
members  of  Qmgress,  and  the  Fedei^ 


OPM  considered  these  commesta  and 
made  various  revisions  to  improve  the 
final  regulations  which  OI^  believes 
will  insure  a  well-run  and  well- 
organized  CFC. 

The  receipt  of  over  300  sets  of 
comments  has  necessarily  delayed 
promulgation  of  these  final  rules.  Hie 
comments  were  on  the  whole 
extraordinarily  helpful  in  refinlnf  tke 
proposed  rules,  and  in  pointing  oat 
minor  inconsistencies  between  the 
statute  and  the  proposed  rules.  On  die 
whole,  the  comments  conveyed  a 
sincere  appreciation  not  only  of  the 
complexity  of  the  campaign  operatioBS 
but  also  an  appreciation  of  the 
campaign's  legal  status  as  a  non-palilic 
forum,  the  need  for  OPM  orversigfit,  and 
a  recognition  of  the  inabili^  of  auf 
worlcplace  campaign  to  meet  all  ikt 
demands  of  the  not-for-profit  woiid. 

Perhaps  the  greatest  change  reflected 
in  these  rules  is  the  clear  recognition 
that  OPM  must  maintain  vigilance  el 
campaign  operations  and  must  act  to 
penalize  attempts  to  interfere  with 
employee  designations  or  to  gain  entry 
to  the  campaign  oader  false 
certifications  of  elgibility.  OPM  wiB 
aggressively  enforce  the  standards  set 
forth  in  these  rules  confident  of  the  clear 
expectation  of  Congress,  the  employees, 
and  the  general  not-for-profit  worU  tet 
itdosok 

It  is  a  certainty  that  not  all  observers 
cr  woold-bc  participants  in  die  CFCwffl 
be  satisfied  widi  these  rules.  As  the 
rules  balance  numerous  demands,  those 
organBatioas  thai  discover  their 
ineligibility  to  participate  in  future 
canpaiyw  or  which  find  themselves 
peaaliifd  for  practices  inconsistent  with 
the  rules  will  not  doubt  demand  i 
to  campaign  listings  on  nothing  i 
than  a  claim  to  tax-exempt  status.  It  is 
OPM's  earnest  hope  that  courts 
confronting  such  challenges  will 
recognize  from  the  outset  of  litigation 
that  this  set  of  rules  was  developed  in 
close  cooperation  with  the  Congress, 
and  that  it  is  anticipated  that  the  ndes 
will  operate  to  provide  fair  but  not 
universal  access  to  the  campaign. 

In  the  near  decade  of  controverqp  that 
has  beset  the  CFC  there  have  remained 
principled  voices  of  reason  that  have 
repeatedly  pointed  out  that  the 
controversies,  however  satisfying,  were 
achieved  at  a  real  cost  to  those  least 
able  to  bear  it:  the  poor  and  the  sick. 
With  the  promulgation  of  these  rules,  it 
is  OPM's  hope  that  an  era  of  cooperative 
endeavor  will  begin  that  allows  the  fall 
beneficent  force  of  the  Federal 


vnMatce  to  address  itself  to  the 
alleviation  of  their  needs. 

EXk  U2in,  Federal  Regulations 

After  a  careful  review  of  the  proposed 
rakmaking.  including  the  analysis  set 
fortfi  below,  for  purposes  of  the 
Regulatory  Flexibility  Act,  OPM  has 
determined  that  this  is  not  a  major  rule 
for  purposes  of  Executive  Order  No. 
12291.  Federal  Regulations,  because  it 
wiD  not  result  in: 

(1)  An  annual  effect  on  the  economy 
of  tlOO  million  or  more; 

(2)  A  major  increase  in  the  costs  or 
prices  for  consumers,  individual 
industries.  Federal,  state,  or  local 
fowenment  agencies,  or  geographic 
rtg|ioBs;or 

p)  Significant  adverse  effects  on 
ooapetition,  employment  investment 
productivity,  innovation,  or  the  ability  of 
IMted  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

Raiulatory  Flexibility  Act 

(IJ  Reasons  Why  Action  by  Agency  is 
Bting  Considered 

OFM  issues  these  rules  because 
Resident  Reagan's  Executive  Order  No. 
12«K  and  Pub.  L.  100-202  require  OPM 
to  promulgate  rules  for  charitable 
soGdtation  in  the  Federal  workplace. 

(2 J  Objectives  and  Legal  Basis  for  Rule 

These  regulations  are  issued  under 
Eitecati»e  Orders  No.  12353  and  12404. 
and  Pub.  L 100-202.  The  objective  of 
ttese  regulations  is  to  provide  a  system 
for  administering  the  annual  charitable 
solicitation  drive  among  Federal  civilian 
and  military  employees  in  the  CFC  and 
to  set  forth  ground  rules  under  which 
charitable  organizations  receive  Federal 
ea^iloyee  donations  through  the  CFC. 

(3)  Number  of  Small  Entities  Covered 
Uitder  the  Rule 

The  rule  would  apply  to  all  human 
health  and  welfare  agencies  that  apply 
to  participate  in  the  CFC. 

(4)  Reporting,  Recordkeeping  and  Other 
Coa^aoce  Requirements  of  the  Rule 

The  new  rules  continue,  for  the  most 
pari  the  reporting,  recordkeeping,  and 
other  requirements  that  have  been  a 
part  of  the  campaign  operations  since 
the  1984  CFC.  The  paperwork  burden  is 
kept  to  the  minimum  necessary  to  be 
consistent  with  the  governing  Executive 
orders  and  the  statute. 

The  rules  assure  the  free  choice  of  the 
eaqtioyee  to  contribute  or  not  to 
cootribute  to  those  agencies  found 
efigiUe  to  participate  in  the  CFC  Tlie 
Government  has  no  obligation  to 


subsidize  these  voluntary  agencies  or 
those  found  ineligible  to  participate  in 
the  CFC- So  every  effort  must  be  made 
by  the  responsible  Federal  officials  to 
reduce  the  cost  to  the  Government  of  the 
operation  of  the  CFC  and  to  shift  the 
cost  of  CFC  operations  to  the 
beneficiaries  of  the  Federal  donors. 

These  regulations  in  no  way  inhibit 
solicitation  by  any  organization  that 
may  wish  to  conduct  a  fund-raising 
drive  other  than  in  the  Federal 
•«*•  workplace.  Thus,  there  is  no  regulatory 
burden  placed  upon  ineligible  agencies. 
The  regulatory  burden  imposed  on 
i    participating  agencies  is  minimal. 

(5)  Relevant  Federal  Rules  Duplicating, 
Overlapping  or  Conflicting  With  the 
Rule 

j  There  are  no  duplicating,  overlapping 
or  conflicting  Federal  rules  that  apply  to 
die  CFC. 

(6)  Differing  Compliance  or  Reporting 
Requirements 

The  campaign  arrangements  used 
from  1984  through  1987  were 
fundamentally  unsound  and  raised 
adminisfrative  costs  excessively.  They 
proved  to  be  controversial  and 
disruptive  of  the  Federal  workplace. 
OPM  has  taken  as  much  advantage  as  it 
can  within  thrlimitations  imposed  on  it 
by  the  statute,  to  improve  the  operation 
of  the  CFC  There  have  been  no 
substantial  changes  in  compliance  or 
reporting  requirements. 

(7)  Clarification,  Consolidation  and 
Simplification  of  Compliance  and 
Reporting  Requirements 

As  was  noted  above  there  are  no 
substantial  changes  to  compliance  and 
reporting  requirements. 

(8J  Use  of  Other  Standards 

Appropriate  alternative  standards  are 
not  available  that  would  impose  less 
burdensome  regulations,  unless  the  CFC 
was  abolished. 

(9)  Exemption  of  Small  Entities  From 
Coverage 

Exemptions  from  coverage  for  small 
entities  is  not  practical  because  many  of 
the  eligible  voluntary  agencies  are  small 
entities,  and  exceptions  for  those  groups 
would  frustrate  the  major  purposes  of 
Executive  Order  No.  12404  and  Pub.  L 
100-202:  To  Umit  participation  to 
voluntary  agencies  delivering  service 
and  benefits  to  human  beings  and  to 
require  diat  eligible  organizations  meet 
reasonable  standards  of  financial 
integrity  and  public  accountability.  As  a 
residt  of  the  above  Regulatory 
Flexibility  Analysis.  I  have  determined 
that  the  nde  will  not  have  any 


significant  detrimental  economic  impact 
on  a  substantial  number  of  small 
entities. 

List  of  Subjecto  in  5  CFR  Part  950 

Charitable  contributions,  Government 
employees.  Nonprofit  organizations. 

Office  of  Personnel  Management 
Constance  Homer, 

Director. 

Accordingly,  OPM  is  issuing  final 
rules  to  amend  5  CFR  Chapter  I. 
Subchapter  B  as  follows: 

PART  110-OPM  REGULATIONS  AND 
INFORMATION  COLLECTION 
REQUIREMENTS 

1.  The  authority  citation  for  Part  110 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  1103;  Section  110.201  is 
also  issued  under  5  U.S.C  1104. 5  CFR  Part 
5.2(c)  and  (d):  44  U.S.C.  3507(f);  5  CFR  Part 
1320. 

2.  The  table  in  paragraph  (b)  of 

S  110.201  is  amended  by  removing  the 
reference  to  Part  950  and  adding  the 
citations  set  out  below. 

S 1 10.201    0MB  control  numt>ers. 

***** 

Mb)*** 


S  CFR  citation 


0MB 
Control  rto. 


950.105. 

950.202 

950.203 

960.204 

950.205 

950.302 

950.303 

950.601 . 
950.901. 


3206-0131 
3206-0131 
3206-0131 
3206-0131 
3206-0131 
3206-0131 
3206-0131 
3206-0131 
3206-0131 


3.  Part  950  is  revised  to  read  as 
follows: 

PART  950-SOUCITATION  OF 
FEDERAL  CIVIUAN  AND  UNIFORMED 
SERVICE  PERSONNEL  FOR 
CONTRIBUTIONS  TO  PRIVATE 
VOLUNTARY  ORGANIZATIONS 

Sultpart  A— Qenerai  Provisions 

950.101  Definitions. 

850.102  Scope  of  the  Combined  Federal 
Campaign. 

950.103  Structure  of  the  Combined  Federal 
Campaign. 

950.104  Local  Federal  Coordinating 
Committee. 

9Sai05  Prindpal  Combined  Fund 

Organization. 

950.106  PCFO  expenses. 

95ai07  Lack  of  a  qualified  PCFO. 

95ai08  Preventing  coercive  activity. 

950.109  Avoidance  of  conflict  of  interest 

950.110  Prohibited  discrimination. 


Sulipart  B-EHgMMy  Provisions  and  PuMte 
Aocountabnty  Standards 

950.201  National  eligibility. 

950.202  National  eligibility  requirements. 

950.203  Public  accountability  standards. 

950.204  Local  eligibility. 

950.205  Appeals. 

Subpart  C—Federations 

950.301  National  Federations. 

950.302  Responsibilities  of  National 
Federations. 

950.303  Local  Federations. 

Subpart  D— Campaign  Materials 

950.401  Campaign  and  publicity  materials. 

950.402  Miscellaneous. 

950.403  Pledge  cards. 

950.404  Penalties. 

Subpart  E— Distribution  of  Undesignatad 
Funds 

950.501  Applicability. 

950.502  Fall  1988  and  1989. 
95aS03  Fall  1990  and  thereafter. 
950.504  Review  by  the  Director. 

Sutipart  F— Miscellaneous  Provisions 

950.601  Release  of  contributor  names. 

050.602  Solicitation  methods. 

Sut>part  Q—DoO  Overseas  Campaign 

950.701    DoD  Overseas  campaign. 

Subpart  H-CFCTImetable 

950.801    Campaign  schedule. 
Subpart  I— Payrol  Withholding 

050.901    Payroll  allotment 

Authority:  E.0. 12353  (March  23. 1982).  47 
FR  12785  (March  25, 1982),  3  CFR  1982  Comp.. 
p.  139,  EO.  12404  (February  10. 1982],  48  FR 
6685  (February  15, 1983).  and  Pub.  L  100-202 
(5  U.S.C.  1101  Note). 

Subpart  A— General  Provisions 

$950,101    Definitions. 

"Agency"  or  "Voluntary  Agency" 
means  a  private,  non-profit 
philanthropic,  human  health  and  welfare 
organization. 

"Business  Days"  means  calendar  days 
exclusive  of  Saturdays,  Sundays,  and 
Federal  holidays. 

"Combined  Federal  Campaign"  or 
"Campaign"  or  "CFC"  means  the 
charitable  fund-raising  program 
established  and  administered  by  the 
Director  of  the  Office  of  Personnel 
Management  (OPM)  pursuant  to 
Executive  Order  No.  12353,  as  amended 
by  Executive  Order  No.  12404,  and  all 
subsidiary  units  of  such  program. 

"Designated  Funds"  means  those 
contributions  which  the  contributor  has 
designated  to  specific  voluntary 
agencies  or  federation. 

"Director"  means  the  Director  of  the 
Office  of  Personnel  Management 

*T)omestic  Area"  means  the  several 
United  States,  the  District  of  Columbia. 
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the  CoaaomvMltb  of  Rwrlo  Rico,  and 
the  United  States  Virgin  btands. 

"Employee"  meow  any  peraoa 
employed  hy  die  Govenment  of  die 
United  States  or  any  branch,  wtiU  or 
instrumentality  thereof  fncfaicfing 
persons  in  the  dvil  service,  onifonned 
service,  foreign  service,  and  the  postal 
service. 

"FederatioB"  or  "Federated  Graup** 
means  a  group  of  voluntary  charitable 
human  health  and  weKsie  agencies 
organiied  for  purposes  of  siamiiyiBg 
common  fund-raising,  administrative, 
and  management  services  to  its 
constituent  members. 

"International  Agency"  iiMins  a 
volimtary  agency  that  provides  services 
either  exchisive^  or  in  a  substantial 
preponderance  in  the  overseas  area  or 
primarily  on  behalf  of  Bon-U.S.  citizens 
in  the  overseas  area. 

"Local  Federal  Coordinating 
Committee"  or  "LFCC"  means  the  group 
of  Federal  officials  designated  by  the 
Director  to  oondact  the  CFC  in  a 
particular  commanity. 

"Overseas  Area"  oteans  dte 
Department  of  Defense  (DoD)  Overseas 
Campaign  which  includes  aO  areas  other 
than  those  included  in  die  domestic 
area. 

"Principal  Combined  Fund 
Organization**  or  "PCFO"  means  the 
federated  group  or  combination  of 
groups,  or  a  voluntary  agency  selected 
by  Oe  LFCC  to  administer  die  local 
campaign  under  the  direction  «n<t 
control  of  the  LFCC  and  the  Director. 

"Undesignated  Funds"  means  those 
contributians  whicfa  the  ccatribvtor  has 
not  designated  to  a  specific  voluntary 
agency  or  federated  group. 

S950l102   Scope  of  ttieCombinad  Federal 


(a)  The  CFC  is  the  only  authorized 
charitable  fund-raising  ihive  in  the 
Federal  workplace.  A  campaign  may  be 
conducted  in  every  Federal  agency  in 
the  campaign  community  in  accordance 
with  these  regidations.  No  other  fund- 
raising  drive  may  be  conducted  in  the 
Federal  woilq)Iace  without  the  express 
written  permission  of  Ae  Director,  and 
no  departure  from  any  provisions  of 
these  rules  is  permitted  widiout  die 
express  written  permission  of  Ae 
Director. 

(b)  The  Director  establishes  and 
maintains  die  ofBdal  list  of  local  CFCi 
and  eadi  CFCs  geographic  coverage. 
CFCs  are  nonnaSy  condnded  only  in 
those  locations  which  inehide  a  Federal 
employee  population  of  at  least  300 
employees. 

(c)  Realignment  of  the  gsograpUcal 
boundaries  of  local  can^Mfgna  SMy  be 


done  oidy  opon  die  exiacss  written 
permissioa  d  the  Dfrector. 

(d)  PayroQ  allotments  to  voluntary 
agencies  are  only  aothoriied  at  dioBe 
locations  that  are  included  in  an 
establiriied  CFC  as  defined  by  the 
Director. 

(e)  The  sdidtadon  (^  em|rfoyes  will 
occur  for  no  more  than  a  six-weeh 
period  between  September  1  and 
November  15,  as  established  by  die 
LFCC  The  six-week  period  may  be . 
extended  by  the  LFCC  as  local 
conditions  require  but.  in  no  event  may 
it  be  extended  beyond  November  15, 
except  in  those  instances  where  die 
campaign  includes  deplojred  military 
units  and  then  not  beyond  DeoembCT 
15dL 
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(a)  The  Director  exercises  general 
supervision  over  all  oi>erations  of  the 
CFC  and  takes  aD  steps  that  may  be 
necessary  and  proper  to  ensare  the 
achievement  of  the  canpa^n  objectives. 
Any  disputes  relating  to  the 
interpretation'or  implementation  of  this 
part  may  be  submitted  to  the  Director 
for  resolution.  The  decisions  and  rulings 
of  the  Director  are  final  for 
administrative  porposes. 

(b)  The  Director  establishes  a  LFCC  to 
govern  the  conduct  of  the  local  CFC  The 
LFCC  will,  whenever  possible,  be 
comprised  of  members  of  local  Federal 
inter-agency  wganizations,  such  as 
Federal  Executive  Boards,  Federal 
Executive  Associations,  Federal 
Business  Associations  or.  in  the  absence 
of  sndi  organizations,  self-organized 
associations  of  local  Federal  officials. 
These  groups  will  include  all  the  local 
Federal  agency  heads  or  their 
representatives.  It  wiH  also  include, 
wherever  possible,  representatives  of 
employee  unions  and  other  onployee 
groups. 

(c)  The  head  of  die  local  Federal 
installation  having  the  largest  nsBiber  of 
employees  is  responaible  for  orgsaizJng 
the  LFCC  and  assuring  that  it  curies  out 
its  responsibilities  in  accordance  widi 
these  regulations.  The  LFCC 
Chairmanship  will  normally,  bat  not 
necessarily,  rotate  among  its  members. 

{960.104   Local FederslCoofdhMUHg 

(a]  The  LFCC  is  respcHisible  for 
organizing  the  local  C7C  deciding  on 
the  eligibUity  of  local  voluntary 
organizations,  surpervising  the  activities 
of  the  PCFO,  and  actiag  upon  any 
problems  relating  to  a  vohintary 
agency's  noncoiB|iliaace  with  the 
poUdes  and  procedans  of  dte  CFC 


(b)Th«  LFCC  shaB,  by  malority  vote, 
select  a  PCFO  toiiiliiiidBtiii  the 
campaifB  and  to  serve  aa  fiscal  agent  A 
federated  groap(s)  or  vohmtasy  agency 
foand  by  te  Director,  by  a  written 
decision  issoed  after  Bodee  and 
opportunity  to  subnil  wrttten  oomaients, 
to  have  violated  tteeeregiiladeae  aiay 
be  barred  from  servfag  ae  a  PCFO  for 
one  year.  Soch  dedsion  shaB  be 
communicated  in  writfaig  to  tte  LPCC 
and  the  LFCC  shd  not  eoasider  an 
appficatfoD  from  sack  poopfs)  or  agency 
to  sCTve  BS  the  KJPO  daring  teime  ot 
debarment 

(c)  The  reqionsiMhties  of  die  LFCC 
include,  bat  are  not  M»nif«Ki,  to  the 
following: 

(1)  Selecting  the  PCFO  on  die  basis  of 
presentations  made  to  the  local 
committee  by  appUcant  organizations. 
The  LFCC  shall  consider  die  effidency 
and  effectiveness  of  the  campaign  as  die 
primary  bcion  k%  selecting  a  PCPO. 

(2]  Ensuring  tiiat  die  PCFO  selected  or 
retained  does  not  use  the  services  of 
consulting  firms,  advertising  firms  or 
similar  business  organizations  to 
perform  the  policy-making  or  dedsion- 
maldng  functions  in  the  C3PC  A  PCFO 
may,  however,  contract  v/ith  entities  or 
individuals  such  as  banks,  accountants, 
lawyers,  and  other  vendors  of  goods 
and/or  services  to  assist  in 
accomplishing  its  ministerial  tasks. 

(3)  Ensuring  that  within  the  limits  of 
the  polides  and  procedures  established 
by  the  Director  nationally,  local 
campaign  arrangements  are  facilitated. 

(4)  Naadng  a  canqMiign  diairman. 

(5)  Ensuring  that  no  employee  is 
coerced  in  any  way  to  partidpate  in  the 
campaign. 

(6]  Bringing  allegations  of  coercion  to 
the  attention  of  the  Director  and  the 
employee's  agency  and  providing  a 
mechanism  to  look  into  employee 
complaints  of  undue  pressure  and 
coercion  in  Federal  fundfaising.  Federal 
agendes  shall  provide  procedures  and 
assign  responsibiUty  for  the 
investigation  of  such  complaints. 
Personnel  offices  shall  be  responsible 
for  infarming  enqikiyees  of  the  praper 
chanaele  for  persuing  sach  coemlainta. 

(7)  MomtoriBg  die  worii  of  the  PCFO. 
and  in^wcting  doaely  die  anniial  audit 
required  ol  die  PCFO. 

(8)  Enoosraging  local  Federal  agencies 
to  detail,  on  administrative  leaver 
loaned  executives  to  assist  in  die 
campaign;  enoooraging  the 
rntnMithwMnt  nf  s  thnrnngh  mrtwnrlr  at 
employee  keyisockvs  and  vohmtsers; 
and  coupereting  on  iaieragency  briefing 
sessions  and  kicfc-eff  me^ngs. 

(9)  Bosating  that  every  employee  is 
given  the  opportunity  to  participate  in 


the  CFC  and  that  employee 
designations  are  honored. 

(10)  Encouraging  designations  to 
voluntary  agendes  or  federations  and 
ensuring  that  the  PCFOs  include  in  their 
keyworiiier  training  specific  information 
on  how  undesignated  monies  are 
distributed  and  instructing  them  to 
encourage  employees  to  specify  the 
voluntary  agendes  of  federations  to 
receive  their  donations. 

(11)  Insuring  that  undesignated 
contributions  are  divided  in  accordance 
with  the  formula  established  by  law  and 
repeated  in  these  regulations. 

(12)  Calling  to  the  attention  of  die 
Director  any  significant  questions 
concerning  the  campaign,  and  abiding 
by  the  Director's  decisions  on  these 
questions. 

(13)  Determining  the  eligibility  of  local 
organizations  that  apply  to  participate  in 
the  local  campaign. 

(14)  Ensuring  mat  the  list  of  charities 
found  by  the  Director  to  be  nationally 
eligible  to  partidpate  in  aU  local 
campaigns  is  reproduced  in  the  local 
brochure  in  accordance  with  these 
regulations. 

(15)  Ensuring  that  the  local  brochure 
and  pledge  card  are  produced  in 
accordance  with  these  regulations. 

(16)  Developing  understanding  of 
campaign  polides,  procedures  and 
voluntary  agency  programs  among 
Federal  employees  by  serving  as  die 
central  point  of  information. 

(17)  Responding  prbmpdy  to  any 
request  for  information  from  the 
Diredor. 

$950,105   Principal  Combined  Fund 


(a)  Only  federations,  combinations  of 
federations,  or  a  voluntary  agency  may 
serve  as  the  PCFO. 

(b)  Any  organization  or  combination 
of  organizations  that  wishes  to  apply  to 
be  die  PCFO  must  submit  to  die  LFCC 
on  or  before  March  1  of  each  year 

(1)  A  written  campaign  plan  which 
shall  be  in  suffident  detail  to  allow  the 
LFCC  to  determine  if  the  applicant  could 
administer  an  effident  and  effective 
CFC  and  shall  indude  a  CFC  budget 
that  details  all  costs  estimated  to  be 
required  to  operate  the  CFC  The  costs 
in  the  budget  shall  be  based  on 
estimated  actual  expenses,  not  on  the 
percentage  of  the  funds  raised  in  the 
local  can^iaign.  and 

(2)  A  written  application  to  die  LFCC 
which  will  indude  a  pledge  signed  by 
the  appUcant's  local  director  or 
equivalent  pledging  to  administer  the 
CFC  fairiy  and  equitably,  to  condud  the 
applicant's  non-GPC  operations 
separately  from  the  campaign 
operations,  and  to  be  subject  to  the 


decisions  and  supervision  of  the  U'CC 
and  a  signed  acknowledgment  that  it  is 
subject  to  the  provisions  of  S  950.404(a) 
of  these  regulations. 

(c)  The  specific  respraisibiUties  of  the 
PCFO  indude  but  are  not  Umited  to: 

(1)  Helping  to  oisure  that  no 
employee  is  in  any  way  coerced  with 
regard  to  partidpatiim  in  the  campaign 
and  that  allegations  of  coerdon  are 
brought  to  the  attention  of  the 
appropriate  Federal  officials. 

(2)  "Training  employee  keyworkers  and 
volunteers  in  the  methods  of  non- 
coerdve  solidtation. 

(3)  Honoring  employee  designations. 

(4)  Ensuring  that  no  employee  is  in 
any  way  questioned  as  to  his  or  her 
designation  or  its  amount  other  than  for 
arithmetical  inconsistendes. 

(5)  Preparing  pledge  cards  and 
brodiures  ttiat  camply  with  these 
regulations. 

(6)  Honoring  the  request  of  employees 
who  indicate  in  the  box  on  the  pledge 
card  that  their  names  not  be  released  to 
the  agencyOes]  that  they  designate. 
PCFOs  will  include  specific  guidance  to 
keyworken  during  their  training  to 
inform  employees  that  failure  to  check 
diis  box  may  result  in  the  employee's 
name  and  home  address  being 
forwarded  to  the  voluntary  agency(ies). 

(7)  Submitting  an  extensive  and 
thorough  audit  of  its  operations, 
conducted  by  an  independent  certified 
public  accountant  in  accordance  with 
generally  accepted  auditing  standards, 
to  the  LFCC  within  four  months  of  the 
end  of  their  business  year  during  which 
contributions  pledged  are  collected. 

(8)  Absorbing  the  cost  of  any 
reprinting,  embezzlement,  loss  of  funds, 
or  cost  overrun  connected  with  the 
campaign  as  a  result  of  its  action  or 
inaction. 

(9)  Designing  and  implementing  CFC 
awaiids  programs  which  are  accessible 
to  all  employees  and  which  reflect  the 
Government's  commitment  to  non- 
coerdon  in  that  the  awards  are  not 
ostentatious  or  of  more  than  nominal 
value.  Awards  to  Federal  employees  or 
Federal  agencies  by  individual 
voluntary  agendes  or  federations  for 
CFC  accomplishments  are  prohibited 

(10)  Communicating  to  aU  appUcants 
by  U^J>.S.  registered  or  certified  mail 
the  eligibility  dedsions  of  die  LFCC 

(11)  Responding  in  a  timely  and 
appropriate  manner  to  all  inquiries  from 
partidpating  organizations. 

(12)  Producing  any  documents  or 
information  requested  by  the  LFCC  and/ 
or  the  Director  within  10  business  days 
of  the  receipt  of  that  request 

(13)  Consulting,  as  appropriate,  with 
federated  groups  on  the  operation  of  the 
local  campaign  and  any  printed 


materials,  giving  an  adequate 
o{^>ortiuuty  for  them  to  partidpate  in 
local  rampaign  events,  and  providing 
them  timely  access  to  all  reports, 
budgets,  audits,  and  other  records. 

(d)  The  failure  of  the  PCFO  to  perfonn 
any  of  these  responsibihties  listed  in 
paragraph  (c)  of  this  section  may  be 
grounds  for  removal  and  disqualification 
by  the  Director  to  serve  as  PCFO  for  one 
year.  Before  dedding  on  removing  or 
disqualifying  a  PCFO  the  Director  shall 
give  the  PCFO  an  opportunity  to 
respond  to  any  allegations  of  failure  to 
perform  its  responsibilities.  The  PCFO 
must  submit  its  response  to  the  Director 
within  10  business  days.  The  Diredor 
will  issue  a  written  determination  based 
on  a  review  of  all  of  the  information 
submitted.  i 

(950.106    PCFO  expeneee. 

(a)  The  PCFO  shall  recover  from  the 
gross  receipts  of  the  campaign  its 
expenses,  approved  by  the  LFCC 
reflecting  the  actual  costs  of 
administering  the  local  campaign.  In  no 
event  shall  the  amount  recovered  for 
expenses  exceed  by  more  than  10 
percent  the  estimated  budget  submitted 
punuant  to  1 950.105(b)  of  diis  part 

(b)  The  caii^>aign  expenses  will  be 
shared  proportionately  by  all  the 
recipient  organizations  reflecting  their 
percentage  share  of  gross  campaign 
receipts. 

§95ai07    LaekofaquaNfledPCFO. 

In  the  absence  of  a  qualified  PCFO, 
there  is  no  authority  in  statute  or 
regulation  for  an  LFCC  or  any  Federal 
offidal  or  employee  to  assume  the 
duties  and  responsibilities  of  the  PCFO. 
In  the  event  that  there  is  no  qualified 
PCFO,  the  LFCC  Chairman  wiU 
promptiy  inform  the  Director  in  writing. 
The  Director  will  make  reasonable 
efforts  to  identify  an  eligible 
organization  to  function  as  the  PCFO  in 
the  specific  campaign,  but  failure  to  find 
a  qualified  PCFO  wUl  result  in  the  local 
CFC  being  cancelled.  No  workplace 
solidtation  of  any  Federal  employee  in 
the  campaign  area  is  authorized  and 
payroll  allotments  cannot  be  accepted 
and  honored  during  the  duration  of  the 
cancellation. 

{950.108   Prevendng  coerdve  activity. 

True  voluntary  giving  is  fundamental 
to  Federal  fund-raising  activities. 
Actions  that  do  not  allow  free  choices  or 
even  create  the  appearance  that 
employees  do  not  have  a  free  choice  to 
give  or  not  to  give,  or  to  publicize  their 
gifts  or  to  keep  them  confidential,  are 
contrary  to  Federal  fund-raising  policy. 
Certain  activities  are  contrary  to  the 
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intent  of  Federal  fund-raising  policy  and, 
in  the  interest  of  preventing  coercive 
activities  in  Federal  fund-raising,  are  not 
permitted  in  the  campaigns,  they  include 
but  are  not  limited  to: 

(a)  Solicitation  of  employees  by  their 
supervisor  or  by  any  individual  in  their 
supervisory  chain  of  command.  This 
does  not  prohibit  the  head  of  an  agency 
to  perform  the  usual  activities 
associated  with  the  campaign  kick-off 
and  to  demonstrate  his  or  her  support  of 
the  CFC  in  employee  newsletters  or 
other  routine  communications  with  the 
Federal  employees. 

(b)  Supervisory  inquiries  about 
whether  an  employee  chose  to 
participate  or  not  to  participate  or  the 
amount  of  an  employee's  donation. 
Supervisors  may  be  given  nothing  more 
than  summary  information  about  the 
major  units  that  they  supervise. 

(c)  Setting  of  100  percent  participation 
goals. 

(d)  Establishing  personal  dollar  goals 
and  quotas. 

(e}  Developing  and  using  lists  of  non- 
contributors. 

[f]  Providing  and  using  contributor 
lists  for  purposes  other  than  the  routine 
collection  and  forwarding  of 
contributions  and  allotments,  and  as 
allowed  under  {  950.601  of  this  part 

(g]  Using  as  a  factor  in  a  supervisor's 
performance  appraisal  the  results  of  the 
solicitation  in  the  supervisor's  unit  or 
organization. 

S  950.109    Avoldsnc#  of  conflct  of 


Any  Federal  employee  who  serves  on 
die  LFCC  on  the  eligibility  committee, 
or  as  a  Federal  agency  fund-raising 
program  coordinator,  must  not 
participate  in  any  decision  situations 
where,  because  of  membership  on  the 
board  or  other  affiliation  with  a 
voluntary  agency,  there  could  be  or 
appear  to  be  a  conflict  of  interest  under 
any  criminal  statutes.  Executive  Order 
11222,  or  applicable  agency  standards  of 
conduct 

fOSailO    ProWbWd  dtoCflnilnaMon. 

Discrimination  for  or  against  any 
individual  or  group  on  account  of  race, 
color,  religion,  sex,  national  origin,  age, 
handicap,  or  political  affiliation  is 
prohibited  in  all  aspects  of  the 
management  and  the  execution  of  the 
CFC  Nothing  herein  denies  eligibility  to 
any  voluntary  agency,  which  is 
otherwise  eligible  under  this  part  to 
participate  in  the  CFC,  merely  because 
such  voluntary  agency  is  organized  by, 
on  behalf  of,  or  to  serve  persons  of,  a 
particular  race,  color,  religion.  sex,j 
national  origin,  age,  or  handicap. 


Subpart  B-EagMMy  Provielofw  and 
PiMIc  AccountabMty  Standarda 

9  9S0i301    MatlomI  sMgBiMty. 

(a)  In  accordance  with  the  timetable 
issued  by  the  Director  and  pursuant  to 
procedures  established  by  the  Director, 
the  Director  shall  annually  determine 
which  national  organizations  qualify  to 
be  listed  for  inclusion  in  all  local  CFCs. 

(b)  The  Director  shall  provide  to  all 
local  campaigns  the  list  of  agencies  that 
have  been  judged  to  have  met  all  the 
standards  and  may  participate  on  a 
national  basis.  The  list  will  be  provided 
no  later  than  April  30  of  each  year.  The 
list  shall  be  reproduced  in  all  local 
brochures  in  accordance  with  these 
regulations.  The  list  will  be 
accompanied  by  eligibility  numbers 
which  shall  be  an  organization's 
national  number  code.  These  number 
codes  must  be  faithfully  reproduced  in 
the  local  brochures. 

(c)  When  a  voluntary  agency  is  found 
to  be  a  national  organization  it  may 
elect  to  have  its  local  afffliate  listed  in 
its  stead.  For  the  local  affiliate  or 
subunit  to  be  listed  in  lieu  of  the 
national  organization  the  following 
procedures  must  be  followed: 

(1)  The  national  organization  must 
send  a  letter  to  the  local  affiliate  or 
subunit  in  that  particular  CFC 
authorizing  the  local  group  to  be  listed 
in  the  local  campaign  brochure. 

(2)  The  local  affiliate  or  subunit  will 
present  to  the  LFCC  a  copy  of  the  letter 
authorizing  its  inclusion  in  the  brochure 
and  all  the  required  materials  for 
completing  a  local  agency  applicatioa 

(3)  Upon  presentation  of  this  letter, 
the  national  listing  of  the  agency  shall 
be  deleted  in  the  local  campaign  list 
Under  no  circumstances  may  an  agency 
appear  in  both  the  national  and  local 
sections  of  the  list  of  voluntary 
organizations.  '" 

8  950.202    Nsllniial  stiiiillltM  iniiilmiiiils 

All  organizations  seeking  national 
eligibility: 

(a)  Must  demonstrate  that  it  provides 
or  conducts  real  services,  benefits, 
assistance,  or  program  activities,  in  15 
or  more  different  states  over  the  three 
year  period  immediately  preceding  the 
start  of  the  year  involved:  or  several 
foreign  countries  or  several  parts  of  a 
foreign  country. 

(b)  Must  certify  that  it  is  recognized 
by  the  Internal  FSevenue  Service  as  tax- 
exempt  under  28  U.S.C.  501(c)(3)  and  to 
which  contributions  are  tax-deductible 
pursuant  to  28  U.S.C.  170. 

(c)  Must  provide  a  separate 
certification  that  the  organization's 
expenses  coimected  with  lobbying  and 
tdl  attempts  to  influence  voting  or 


legislation  at  the  local  State,  or  Federal 
level  would  classify  it  as  a  tax-exempt 
agency  under  28  U.S.C.  501(h). 

9950.203    PuMteaooountabaity  Standards. 

(a)  To  insure  that  the  organizations 
that  wish  to  solicit  donations  from 
Federal  employees  in  the  woricplace  are 
portraying  accurately  their  programs 
and  benefits,  the  following  public 
accountability  standards  must  be  met  by 
all  organizations  applying  to  participate 
in  the  CFC. 

(b)  To  qualify  for  inclusion  on  the  list 
of  organizations  judged  eligible  to 
participate  on  a  national  basis,  an 
organization  must  submit  annually  to 
the  Director 

(1)  Documentary  evidence  that  it 
accounts  for  its  funds  in  accordance 
with  generally  accepted  accountiitg 
principles  and  was  audited  in 
accordance  with  generally  accepted 
auditing  principles  by  an  independent 
certified  public  accountant  in  the  year 
immediately  preceding  any  year  in 
which  it  applies  for  admission  to,  or  its 
federation  certifies  its  eligibility  to 
receive  donations  from  the  CFC.  This 
documentary  evidence  must  include  a 
copy  of  the  organization's  audit 
prepared  in  accordance  with  the  above- 
mentioned  principles.  Agencies  with 
affiliates  must  provide  combined  or 
acceptably  compiled  financial 
statements  prepared  in  accordance  with 
generally  accepted  accounting 
principles. 

(2)  A  statement  that  it  is  directed  by 
an  active  and  responsible  governing 
body  whose  members  have  no  material 
conflict  of  interest  and,  a  majority  of 
which  serve  without  compensation.  This 
statement  will  be  accompanied  by  a  list 
that  shall  include  the  names  and- 
locations  of  the  directors,  and  a 
statement  of  the  directors'  participation 
in  the  conduct  of  the  organization's 
affairs. 

(3)  A  statement  demonstrating  that  if 
its  fund-raising  and  administrative 
expenses  are  in  excess  of  25  percent  of 
total  support  and  revenue,  its  actual 
expense  for  those  purposes  are 
reasonable  under  all  the  circtmistances 
in  its  case.  For  those  agencies  whose 
expenses  are  not  in  excess  of  the  25 
percent  limit  a  statement  so  affirming 
shall  be  supplied  which  also  sets  forti^ 
the  actual  percentage  of  their  funds  that 
are  used  for  administrative  and  fund- 
raising.  The  Director  may  reject  any 
application  from  an  agency  with  fund- 
raising  and  administrative  expenses  in 
excess  of  25  percent  of  total  support  and 
revenue,  unless  the  agency 
demonstrates  to  the  satisfaction  of  the 
Director  that  its  actual  expenses  for 


those  purposes  are  reasonable  under  all 
the  circumstances  in  its  case. 

(4)  A  statement  affirming  that  the 
oiganization's  fund-raising  practices 
protect  against  unauthorized  use  of  its 
CFC  contributor  lists,  permit  no  general 
telephone  soUdtations  of  the  public, 
permit  no  payment  of  commissi(uis. 
finders  fees,  percentages,  bonuses,  or 
similar  practices  in  connection  with 
fund-raising. 

(5)  A  statement  affirming  that  its 
pubUdty  and  promotional  activities  are 
based  upon  its  actual  program  and 
operations,  are  truthful  and  non- 
deceptive,  indude  all  material  facts,  and 
make  no  exaggerated  or  misleading 
claims. 

(6)  A  statement  affirming  that  the 
organization  is  a  human  health  and 
welfare  organization  which  providing 
services,  benefits,  or  assistance  to,  or 
conducts  activities  affecting  human 
health  and  welfare.  The  statement  shaU 
enumerate  those  benefits. 

(7)  A  statement  affirming  that  the 
funds  contributed  by  Federal  personnel 
are  effectively  used  for  the  announced 
purposes  of  the  voluntary  agency. 

(8)  A  statement  specifying  under 
which  governmental  entity  the  voluntary 
agency  is  organized. 

(9)  A  statement  affirming  that  with 
the  exception  of  a  voluntary  agency 
whose  revenues  are  affected  by  unusual 
or  emergency  situation,  as  determined 
by  die  Director,  it  has  received  at  least 
50  percent  of  its  total  support  and 
revenues  from  sources  other  than  the 
Federal  government  or  at  least  20 
percent  of  its  total  support  and  revenue 
from  voluntary  contributions  from  the 
genial  public. 

(10)  A  statement  affirming  that  it 
prepares  and  makes  available  to  the 
public  an  annual  report  that  indudes  a 
full  description  of  the  organization's 
activities  and  supporting  services  and 
identifies  its  directors  and  chief 
administrative  personnel.  A  copy  of  the 
annual  report  shall  accompany  its 
application. 

(11)  A  statement  in  25  words  or  less 
describing  the  program  of  the  voluntary 
organization  and  the  percentage  of  its 
total  support  and  revenue  that  goes  to 
administration  and  fund-raising.  In 
addition,  organizations  will  provide  a 
telephone  number  through  which  the 
donors  may  receive  further  information 
about  die  organization.  This  information 
will  be  used  in  the  campaign  brodiure 
listing  of  agendes. 

(12)  A  copy  of  die  organixation's  IRS 
990fbnn. 

[di  The  Director  sfafsll  review  these 
ai^cadons  for  accraacy,  oompleteness, 
and  oompliaBoe  widi  these  regoistioBS. 
Fannre  to  supply  any  of  diis  information 


may  be  judged  a  failure  to  comply  with 
the  requirements  of  public 
accountability,  and  the  voltmtary 
organization  may  be  ruled  ineligible  for 
indusion  on  the  national  list 

(d)  llie  Diredor  may  request  such 
additional  information  as  the  Diredor 
deems  necessary  to  complete  these 
reviews.  An  organization  that  fails  to 
comply  with  such  requests  within  10 
business  days  may  be  judged  ineligible. 

(e)  The  Director  may  waive  any  of 
these  public  accountability  standards 
upon  a  showing  of  extenuating 
circumstances. 

9950.204    Local  sNgiblMy. 

(a)  The  LFCC  shall  establish  an 
annual  application  process  for 
organizations  that  wish  to  be  listed  in 
the  local  brochure  and  which  have  not 
been  listed  on  the  national  list 

(b)  Hie  requirement  established  by 
the  LFCC  shall  indude  all  substantive 
requirements  of  the  national  eligibility 
and  public  accountability  process  in 

S  S  950.202  and  950.203  of  diis  part,  with 
the  following  exceptions: 

(1)  Voluntary  agencies  have  delivered 
benefits  in  15  states  over  the  prior  three 
years, 

(2]  Organizations  whose  annual 
budget  is  less  than  $50,000  may  submit 
IRS  Form  990  in  lieu  of  an  audit  report, 

(3)  The  applicant  voluntary  agency 
must  have  a  substantial  presence  in  the 
geographical  area  covered  by  the  local 
campaign  or  a  substantial  presence  in 
the  geographical  area  covered  by  a 
contiguous  local  campaign.  "Substantial 
presence"  is  defined  as  a  staffed  facility, 
office  or  portion  of  a  residence 
dedicated  exdusively  to  that 
organization,  avtulable  to  its  clientele  or 
members  of  the  public  seeking  the 
voluntary  agency's  services  or  benefits 
that  it  provides,  and  which  is  open  at 
least  15  hours  a  week.  The  fadhty,  office 
or  portion  of  a  residence  dedicated 
exdusively  to  that  organization,  may  be 
staffed  by  vohmteers.  An  LFCC  may 
also  make  an  exception  to  this 
requirement  to  indude  organziations  in 
their  campaign  that  provide  services  en 
a  statewide  or  region-wide  basis.  Tliis 
exception  shall  not  be  granted  on  the 
basis  of  a  showing  of  services  provided 
through  an  "800"  telephone  number  or 
the  U.S.  Mails  or  a  combination  thereof. 

(4)  An  on-base  morale,  welfare  and 
recreational  activity  authoriied  by  a 
military  base  ooramander  may  be 
supported  from  CPC  funds. 

(c)  The  LFCC  shall  announce  its 
decisions  on  the  h>cal  applications  at  an 
open  public  meeting  and  will 
commimicate  all  eligibffity  decisions  by 
USPS  registered  or  certified  mail  to  die 
applicant  agendes  within  10  business 


days  of  the  dedsicm.  Applicants  denied 
eligibility  may  appeal  in  accordance 
widi  f  950.204  of  diis  part 

(d)  No  LFCC  may  print  die  local 
eligibility  list  while  there  are  appeals 
bom  their  campaign  pending  with  die 
Director.  LFCCs  are  under  an  obligation 
to  check  with  OPM  21  calendar  days 
after  die  mailing  of  the  last  dedsion  as 
to  whether  die  Director  is  on  notice  of  a 
pending  timely  appeal 

(e)  No  LFCC  shall  grant  eligibility  to 
an  organization  the  name  of  which  is 
substantially  similar  to  the  name  of  an 
organization  which  has  been  granted 
national  eligibiUty,  unless  the  similarly 
named  organizations  demonstrate  that 
they  provide  their  services  or  benefits  in 
different  geographic  areas  within  the 
campaign  community. 


9950.205 

(a)  National  Eligibility.  Applicants 
denied  national  listing  will  be  notified  of 
the  Director's  decision.  They  may 
petition  the  Director  in  writing  to 
reconsider  the  denial  within  15  business 
days  of  the  decision.  Such  a  petition  for 
reconsideration  may  be  dismissed  as 
untimely  unless  it  is  received  by  the 
Director  by  the  close  of  business  15 
business  days  from  the  date  of  receipt  of 
the  Director's  decision.  This  petition 
shall  be  limited  to  those  facts  justifying 
reversal  of  the  original  dedsion. 

(b)  Local  Eligibility.  (1)  Because  local 
applicants  will  have  the  opportunity  to 
attend  the  local  meeting  as  required  by 
S  950.203(c),  the  date  and  location  of 
which  will  be  publidy  announced  in  the 
campaign  area,  at  which  time  all 
eligibility  dedsions  and  the  reasons  for 
any  adverse  dedsions  will  be 
aimounced,  the  schedule  for  appealing 
adverse  dedsions  is  shortened.  This 
shortened  schedule  does  not  excuse  the 
LFCC  from  informing  both  successful 
and  unsuccessful  applicants  by  certified 
or  registered  mail  of  the  result  of  the 
U'CC's  deliberations. 

(2)  Applicants  denied  listing  in  the 
local  brochure  must  first  appeal  in 
writing  to  the  LFCC  to  reconsider  its 
denial.  Such  an  appeal  must  be  received 
by  the  LFCC  within  the  seven  calendar 
days  immediately  following  the  receipt 
of  the  letter.  This  appeal  shall  be  limited 
to  those  facts  justifying  reversal  of  the 
original  dedsion.  The  LFOC  nmst 
consider  all  timely  appeals  within  the 
next  seven  calendar  days  after  the 
receipt  of  a  timely  appeal 

(3)  An  applicant  which  is  imsuccessfiil 
in  its  apped  to  the  LFCC  may  appeal  to 
the  Director.  All  appeals  must  be  in 
writing.  The  appeal  to  the  Director  must 
be  received  by  the  Director  within  14 
calendar  days  of  the  date  of  the  letter  of 
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the  LFCCs  denial  of  the  appeal  The 
Director's  decision  is  final  for 
administrative  purposes. 

Subpart  C—FederatkNW 


IM0J01 

(a)  Organizations  presently  with 
national  federation  status  for  purposes 
of  participation  in  the  Combined  Federal 
Campaign  are:  , 

(1)  The  United  Way  of  America 
(UWA).  ' 

(2)  The  International  Service  Agencies 
(ISA). 

(3)  The  International  Service 
Agencies-Overseas  (ISAO]  (Overseas 
Campaign  Only). 

(4)  The  National  Voluntary  Health 
Agencies  (NVHA). 

(5)  The  National  Service  Agencies 
(NSA).  and 

(6)  The  American  Red  Cross  (ARC). 

(b)  The  Director  may  establish 
additional  national  federations  that 
conform  to  statutory  requirements.  The 
Director  may  decertify  a  federation  for 
up  to  one  year  if  it  is  determined  on  the 
record  after  opportunity  for  a  hearing 
that  the  federated  group  has  not 
complied  with  the  requirements  set  forth 
in  this  part  This  determination  shall  be 
the  final  administrative  review. 

(c)  By  applying  for  inclusion  in  the 
CFC  federations  consent  to  allow  the 
Director  complete  access  to  it  and  its 
members'  CFC  books  and  records  and  to 
respond  to  requests  for  information  by 
the  Director  or  the  Director's  designee. 

of  natkNial 


(a)  National  federations  must  ensure 
diat  their  member  organizations  comply 
with  all  eligibility  requirements  included 
in  these  regulations,  and  must  identify  to 
OPM  which  of  their  member  agencies 
fail  to  meet  such  requirements. 

(b)  National  federations  may  elect  to 
certify  the  eligibilify  of  their  member 
agencies  at  the  national  and  Ipcal  levels 
in  accordance  with  Subptut  B. 

(1)  LFCCs  must  accept  the  | 
certifications  of  national  federations, 
but  may  ask  the  Director  to  review  any 
such  cotification. 

(2)  The  Director  may  elect  to  review, 
accept  or  reject  the  certifications  of  the 
eligibilify  of  the  members  of  the  national 
federations.  If  the  Director  requests 
information  supporting  a  certification  of 
national  eligibilify,  that  information 
shall  be  furnished  prompUy.  Failiue  to 
furnish  such  information  within  10 
calendar  days  of  the  receipt  of  the 
request  constitutes  grounds  for  the 
denial  of  national  eligibilify. 

(c)  The  Director  may  elect  to  decertify 
a  federation  which  makes  a  false 


certification  for  up  to  one  campaign 
year,  subject  to  the  requirement  that  any 
federation  that  the  Director  proposes  to 
decertify  shall  be  offered  the 
opi>ortunify  to  have  a  hearing  on  the 
record  on  the  proposed  decertification, 
followed  by  a  written  decision  stating 
the  grounds  for  the  decertification.  False 
certifications  are  presiuned  to  be 
deliberate.  The  presumption  may  be 
overcome  by  evidence  presented  at  the 
hearing. 

(d)  The  failure  of  a  national  federation 
to  respond  in  a  timely  fashion  to  a 
request  for  required  information  or 
cooperation  in  an  investigation  by  the 
Director  may  be  grounds  for 
decertification,  provided  that  a  decision 
to  decertify  is  preceded  by  a  hearing  on 
the  record  and  communicated  in  writing. 

(e)  National  federations  shall  file  with 
the  Director  by  December  1  of  each  year 
an  audit  of  the  federation's  operations 
completed  by  an  independent  certified 
public  accountant  Failure  to  comply 
with  this  provision  may  be  grounds  for 
decertification,  provided  that 
decertification  is  preceded  by  a  hearing 
on  the  record  and  is  communicated  in 
writing. 

S950.303    Local federaUene. 

(a)  LFCCs  may  grant  in  accordance 
with  these  regulations,  in  the  fall  1990 
CFC  and  thereafter,  local  federation 
status  to  groups  of  15  or  more  voluntary 
agencies.  In  the  fall  1988  campaign  they 
may  grant  local  federation  status  to  a 
group  of  five  or  more  and.  in  the  fall 
1989  campaign  to  a  group  of  10  or  more 
agencies.  This  recognition  will  be  in 
writing  from  the  Chairman  of  the  LFCC. 
Local  federations  must  re-establish 
eligibilify  each  year,  and  in  1989  and 
1990,  must  deomonstrate  that  their 
membership  includes  10  and  15  groups 
respectively.  Federation  status  in  a  prior 
campaign  is  not  a  guarantee  of 
federation  status  in  a  subsequent 
campaign.  Failure  to  meet  minimum 
federation  eligibilify  requirements  shall 
not  be  deemed  to  be  a  decertification 
subject  to  a  hearing  on  the  record. 

(b)  An  appUcant  for  local  federation 
status  must  certify  and  demonstrate: 

(l).That  all  member  organizations  are 
qualified  for  inclusion  on  the  local 
eligibiUfy  list 

(2)  That  it  possesses  the  necessary 
financial  responsibilify  to  operate  as  a 
federation,  and  that  its  financial 
practices  conform  to  generally  accepted 
accounting  procedures. 

(3)  That  its  fund-raising  and 
administrative  expenses  meet  the 
requirements  for  national  federations,  as 
set  forth  in  this  part 

(4)  That  it  does  not  employ  the 
services  in  its  CFC  operations  of  private 


consultants,  consulting  firms, 
advertising  agencies  or  similar  business 
organizations  to  perform  the  policy- 
making or  decision-making  functions  in 
the  CFC.  It  may,  however,  contract  with 
entities  or  individuals  such  as  banks, 
accountants,  lawyers,  and  other  vendors 
of  goods  and/or  services  to  assist  in 
accomplishing  its  ministerial  tasks. 

(c)  The  Director  may  decertify  after  an 
opportunify  for  a  hearing  on  the  record 
any  local  federation  at  any  time  when 
such  local  federation  falsely  certifies  its 
eligibilify  of  any  of  its  member  agencies. 

(d)  Local  federations,  having  been 
properly  estabUshed.  may  certify  their 
member  voluntary  agencies  as  eligible 
to  be  included  on  a  local  list  and  they 
may  be  listed  on  the  local  list  and  be 
eli^ble  to  receive  funds.  The  LFCC  may 
require  any  member  agency  of  a  local 
federation  to  supply  independent 
evidence  of  its  eligibilify. 

Sulipart  D— CampaignHatarlaia 
S950.401    Campaign  and  PuMkity 


(a)  The  specific  campaign  and 
pubUcify  materials,  i.e.,  the  contributor 
information  leaflet  and  list  of 
organizations,  will  be  developed  locally, 
except  as  specified  in  these  regulations, 
under  the  direction  of  the  LFCC  and  will 
be  printed  and  supplied  by  the  PCFO. 
Any  disputes  over  local  materials  will 
be  resolved  by  the  LFCC.  All  pubUcify 
materials  must  have  the  approval  of  die 
LFCC  before  being  used.  All  pubUcify 
materials  must  be  developed  in 
consultation  with  other  federations 
which  are  able  to  respond  in  a  timely 
fashion  to  the  opportunify  to  consult 

(b)  Distribution  of  any  bona  fide 
educational  materials  of  the  voluntary 
agencies  or  federations  or  the  provision 
of  other  services  to  employees  at 
Federal  estabUshments  must  be  handled 
through  personnel  offices,  occupational 
health  imits,  or  other  appropriate  agency 
components,  and  not  the  CFC 
coordinators,  keyworkers,  or  members 
of  die  LFCC. 

(c)  Voluntary  agencies  and 
federations  are  encouraged  to  pubUdze 
their  activities  outside  Federal  fadUties. 
to  broadcast  messages  aimed  at  Federal 
employees  in  an  attempt  to  soUcit  their 
contributions,  through  the  media  and 
other  ouUets.  They  may  also 
communicate  with  Federal  employees  in 
writing  through  USPS  Mail  addressed  to 
them  at  their  Federal  woiicplaces.  as 
long  as  these  mailings  do  not  interfere 
wi£  Federal  government  activities.  The 
head  of  the  Federal  agency  must  make  a 
single  determination  as  to  what  will  be 


the  agency's  poUcy  on  such  mail 
soUdtations. 

(d)  LFCCs  are  further  authorized  to 
permit  the  distribution  by  voluntary 
agencies  of  brochures  to  Federal 
personnel  in  pubUc  areas  at  or  near 
Federal  workplaces  in  connection  with 
the  CFC,  provided  that  the  manner  of 
distribution  accords  equal  treatment  to 
aU  voluntary  agencies  furnishing  such 
brochures  for  local  use,  and  further 
provided  that  no  such  distribution  shall 
utilize  Federal  personnel  or  interfere 
with  Federal  government  activities. 
LFCC  members  and  other  campaign 
personnel  are  to  be  particularly  aware 
of  the  prohibition  to  not  assist  any 
voluntary  agency  or  federated  group  to 
distribute  any  type  of  Uterature, 
espedally  during  the  campaign  period. 
Nothing  in  this  section  shaU  be 
construed  to  require  an  LFCC  to 
distribute  or  arrange  for  the  distribution 
of  any  material  other  than  the 
contributor's  information  leaflet,  the  Ust 
of  volimtary  agendes,  and  the  pledge 
card. 

(e)  The  Campaign  Brochure  shaU 
consist  of  a  Contributor's  Information 
Leaflet  a  List  of  Eligible  Voluntary 
Organizations  (divided  into  national  and 
local  sections),  and  a  joint  Pledge  Card. 
PayroU  Authorization,  and  Name 
Release  form.  The  brochure  shaU  be 
distributed  by  each  keyworker  as  the 
offidal  C3^  information  package  to 
each  potential  contributor.  All  CFC 
Uterature  must  inform  employees  of 
their  right  to  make  a  choice  to  contribute 
or  not  to  contribute;  to  designate  or  not 
to  designate;  and  to  give  a  confidential 
gift  in  a  sealed  envelope. 

(f)  Campaign  materials  must 
constitute  a  simple  and  attractive 
package  that  has  fund-raising  appeal 
and  essential  working  information.  The 
package  should  focus  on  the  CFC 
without  undue  use  of  voluntary  agency 
symbols  or  other  distractions  that 
compete  for  the  donor's  attention. 
Extraneous  instructions  concerning  the 
routing  of  forms,  tallying  of  contributors' 
receipts,  and  similar  reports,  which  are 
primarily  for  keyworkers  must  be 
avoided. 

(g)  The  foUowing  appUes  spedficaUy 
to  the  campaign  materials: 

(1)  Contributor's  Information  Leaflet 

(i)  This  wiU  be  the  primary 
informational  material  distributed  to  the 
individual  contributors.  It  wiU  describe 
the  CFC  arrangement:  explain  the 
payroU  deduction  privilege;  and  explain 
the  formula  for  the  distribution  of 
undesignated  monies.  It  will  deaiiy 
state  and  urge  the  Federal  donor  to 
direct  his  or  her  gift  to  specific  voluntary 
agendes  ot  group  of  his  or  her  choice  by 


designating  in  the  boxes  provided,  up  to 
five  organizations.  It  will  further  explain 
that  failure  to  designate  a  specific 
agency  or  federation  to  receive  the 
employee's  gift  will  result  in  the 
donation  being  distributed  in 
accordance  with  the  formula  estabUshed 
by  law  for  aUotting  undesignated  funds. 
It  will  also  indude  an  explanation  as  to 
exacUy  how  this  formula  wUl  operate. 

(ii)  The  leaflet  wiU  include  a 
statement  that  the  donor  may  only 
designate  the  voluntary  agendes  and 
groups  that  are  Usted  in  the  brochure 
and  that  write-ins  are  prohibited. 

(iu)  The  leaflet  will  provide 
instructions  about  how  an  employee 
may  obtain  more  specific  information 
about  the  programs  and  the  finances  of 
the  organizations  participating  in  the 
campaign. 

(iv)  It  will  also  inform  employees  of 
their  rights  to  pursue  complaints  of 
tmdue  pressure  or  coercion  in  Federal 
fund-raising  activities.  The  leaflet  wiU 
advise  civiUan  employees  to  consult 
with  their  personnel  offices  and  miUtary 
personnel  with  their  commanding 
officers  to  identify  the  organizatien 
handling  such  complaints  in  their 
respective  Federal  agendes. 

(2)  Agency  Listing 

(i)  The  Usting  of  agendes  shall  be  in 
two  major  divisions.  The  first  shaU  be 
labeUed  "National  Voluntary  Agendes" 
and  wiU  consist  of  a  faithful 
reproduction  of  the  list  provided  by 
OPM.  except  as  described  in 
§  9S0.201(c).  The  second  division  will 
consist  of  "Local  Voluntary  Federated 
Agencies"  and  a  list  of  "Local 
UnaffiUated  Voluntary  Agendes."  The 
order  of  the  Usting  of  the  federated  and 
unaffiUated  organizations  will  be 
determined  by  a  random  drawing.  The 
order  of  agendes  vrithin  a  federation 
subgroup  wiU  be  determined  by  the 
federation.  The  order  of  agendes  within 
the  unaffiliated  list  will  be  determined 
by  random  drawing.  Each  partidpating 
agency  and  federated  group  may  indude 
a  description,  not  to  exceed  25-words,  of 
their  sendees  and  programs,  plus  a 
telephone  number  for  the  Federal  donor 
to  request  further  information  about  the 
groups  services,  benefits  and 
administrative  expenses.  The 
description  will  indude  a  statement  of 
the  percent  of  the  organization's  total 
receipts  and  revenues  that  are  used  for 
administration  and  fund-raising. 

(ii)  Each  national  federation  and  . 
voluntary  agency  will  be  assigned  a 
code  number  by  OPM.  Local  federations 
and  local  voluntary  agencies  wiU  be 
assigned  code  numbers  by  the  LFCC  At 
the  beginning  of  each  federated  group's 
Usting  will  be  Usted  the  federation 


induding  its  25-word  statement  The 
federation  wiU  only  be  Usted  once  in  the 
campaign  materials. 

(iii)  AU  other  requirements  of 
S  950.401  WiU  be  foUowed. 

(3)  Pledge  Card— The  pledge  card  as 
described  in  S  950.403  of  these 
regulations  wiU  be  distributed  with  the 
campaign  materials  described  above. 

9950.402  Miacellaneout. 

(a)  Omission  of  an  eligible  voluntary 
agency  requires  that  all  brochures  be 
reprinted  and  redistributed.  The  LFCC 
may  direct  that  the  cost  of  such 
reprinting  and  redistribution  shaU  be 
borne  by  the  PCFO  or  charged  to 
administrative  expenses. 

(b)  Dual  listing  is  prohibited.  No 
voluntary  agency  or  federation  may  be 
Usted  in  both  the  national  and  local  lists. 
The  Usting  of  both  a  national  voluntary 
agency  and  its  local  affiUate  or  other 
subunit  is  prohibited  even  if  the  local 
affiUate  or  other  subunit  is  prohibited 
even  if  the  local  affiUate  or  other 
subunit  appUes  separately  for  admission 
to  the  local  campaign.  The  national 
parent  agency  shaU  determine  whether 
it  or  its  local  affiUate  or  other  subunit 
wiU  be  Usted.  If  the  national  parent 
agency  appUes  for  the  national  Ust  then 
it  wiU  be  presumed,  unless  it  authorizes 
in  writing  that  its  local  affiUate  be  Usted 
instead  of  the  national  parent  agency, 
that  the  national  parent  agency  has 
determined  that  its  local  affiUates  and 
subunits  wiU  not  be  induded  in  local 
CFCs.  Similarly-named  local  agendes 
may  be  Usted  provided  that  the  LFCC 
determines  that  each  deUvers  services 
to  distind  geographical  areas. 

(c)  An  employee  may  not  make  a 
designation  to  an  organization  not  listed 
in  the  brochure.  Any  attempt  to  do  so 
voids  the  employee's  contribution.  The 
PCFO  wiU  return  to  the  employee  any 
money  received  and /or  ask  the 
employee  to  cancel  his  or  her  aUotment 
An  employee  whose  designation  is 
voided  may  not  be  resoUdted. 

5950.403  Pledgecard. 

(a)  The  Director  wiU  make  available  a 
model  pledge  card  which  must  be 
faithfiiUy  reproduced  at  the  local  level. 
This  wiU  be  the  only  authorized  pledge 
card  for  use  in  the  CFC. 

(b)  Upon  written  request  the  Director 
may  authorize  the  use  of  different 
pledge  cards. 

(c)  The  use  of  a  pledge  card  other  than 
one  that  faithfuUy  reproduces  the 
Director's  design  or  which  has  been 
authorized  by  the  Diredor  is  prohibited. 
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(950.404 

(a)  A  PCFCs  failure  to  comply  with 
Subpart  D  of  these  regulationa  may 
result  in  either  disqualificatioii  from 
future  service^t  PCFO.  disqualification 
as  a  participating  federation,  forfeiture 
of  all  undesignated  money  otherwise 
directed  to  the  PCFO.  or  all  three 
penalties.  Any  or  all  of  these  penalties 
may  only  be  imposed  after  a  hearing  on 
the  record  and  communication  of  the 
Director's  decision  in  writing. 

(b)  These  penalties  may  be  imposed  in 
the  sole  disoetion  of  the  Director  after 
an  opportunity  for  a  hearing  on  the 
record. 


Subpvt  E— OMffeuUon  of 
Undoalgnatad  Tunda 


1950501 

(a]  This  Subpart  applies  to  all 
domestic  area  campaigns.  It  does  not 
apply  to  the  DoD  Overseas  Campaign. 

(b)  The  amount  of  undesignated  rands 
te  which  the  distribution  formulas 
described  in  S§  SSasoZ  and  950503  of 
this  part  apply  shall  be  the  amount 
remaining  after  the  PCFO's  approved 
budget  is  deducted  from  the  total 
campaign  receipts. 


SM0L502    FallMOandlMOi 

(a)  For  die  faUiges  and  igee 
campaigns,  the  local  United  Way.  ISA, 
NVHA,  the  American  Red  Cross,  and 
those  federations  and  voluntary 
agencies  described  in  {  950.503(a)(4}  of 
this  part  shall  be  aDocated  the  same 
average  dollar  amount  from 
undesignated  funds  as  each  received  in 
the  fall  1985  and  1966  local  campaigns, 
except  diat 

(1)  If  there  are  not  enough 
undesignated  funds  for  the  local  UW, 
ISA.  NVHA.  the  American  Red  Cross, 
and  diose  federations  and  voluntary 
agencies  described  in  1 950L503(a)(4]  of 
this  part  to  receive  the  same  average 
dollar  amomt  each  received  in  the  bll 
1985  and  1980  local  campaigns,  then  the 
shortfall  shall  be  shared  proportionally 
by  them,  so  that  each  receives  the 
average  percentage  of  the  pool  of 
undesignated  funds  as  it  received  in  the 
1985-88  campaigns:  or 

(2)  If  undesigniated  funds  exceed  the 
total  of  the  average  dollar  amounts,  then 
the  excess  shall  be  allocated  in  the 
following  manner 

(i)  The  excess  shall  be  added 
proportionally  to  the  average  doUar 
amounts  of  ISA,  NVHA,  and  those 
federations  and  voluntary  agencies 
described  in  §  950.503(a)(4)  of  this  part, 
BO  that 

(A)  78  percent  of  the  excess  is  divided 
evmly  for  ISA  and  NVHA  each  to 
receiw  an  amount  of  iq>  to  7  percent  of 


the  average  of  all  undesignated  funds 
for  die  fall  1985  and  1988  local 
campaigns;  and 

(B)  Those  federations  and  voluntary 
agencies  described  in  i  850JiQ3(aK4)  of 
this  part  receive  22  percent  of  the  excess 
to  be  allocated  by  the  LFCC  among  them 
so  that  they  receive  up  to  4  percent  of 
the  average  of  all  undesi^iated  funds 
for  die  fall  1985  and  1968  local 
campaigns. 

(ii)  Any  undesignated  funds  remaining 
after  the  distribution  described  in 
paragraph  (aH2)(A)  of  this  section  shall 
be  distributed  in  accordance  with  the 
formula  described  in  8  950i503  of  this 
part 

(b)  Bach  LFCC  shall  determine  the 
average  dollar  amount  of  undesignated 
funds  received  in  its  fall  1965  and  1966 
local  campaigns  by  the  local  United 
Way.  ISA.  NVHA.  die  American  Red 
Cross,  and  those  federations  and 
voluntary  agencies  described  in 
S  950.503(a)(4)  of  diis  part  by  adding  die 
dollar  amounts  of  die  undesignated 
funds  each  received  in  those  campaigns 
and  dividing  each  recipient's  total  by 
two. 


S9S0.S03    FallOMandl 

(a)  For  the  fall  1990  campaign,  all 
undesignated  funds  received  in  a  local 
campaign  shall  be  allocated  as  follows: 

(1)  82  percent  shall  be  allocated  to  the 
local  United  Way; 

(2)  7  i>ercent  shall  be  allocated  to  ISA; 

(3)  7  percent  shall  be  allocated  to 
NVHA;  and 

(4)  4  percent  shall  after  fair  and 
careful  consideration  of  all  eligible 
federated  groups  and  agencies,  be 
allocated  by  the  LFCC  among  any  or  all 
of  the  following: 

(i)  National  federated  groups,  other 
than  die  local  UW.  ISA.  NVHA.  except 
that  a  national  federated  group  shall  not 
be  eligible  unless: 

(A)  There  are  at  least  15  member 
agencies  of  such  group  participating  in 
the  local  campaign. 

(B)  The  members  of  such  group 
collectively  receive  at  least  4  percent  of 
the  designated  contributions  in  the  local 
CFCand 

(C)  Such  group  was  granted  national 
eligibility  status  for  die  fall  1966. 19681  or 
1990  CFC; 

(ii)  Local  federated  groups; 

(iii)  Any  local  non-affiliated  voluntary 
agency  that  receives  at  least  4  percent  of 
the  designated  contributions. 

(b)  Ip  those  campaigns  that  have  no 
local  United  Way  or  in  which  no 
organization  is  eligible  to  receive  the  4 
percent  share,  the  LFCC  will  distribute 
what  would  have  been  the  local  UW  or 
the  4  percent  share  of  die  undesignated 
funds  in  a  fair  and  equitable  manner 


that  is  reflective  of  dw  needs  of  the 
community.  NVHA  and  ISA  shall  not 
receive  more  than  7  percent  each  of 
these  funds. 

(c)  In  those  campaigns  diat  have  two 
or  more  United  Ways,  the  Utaited  Way 
organization  which  is  to  receive  die 
share  of  undesignated  funds  allocated 
shall  agree  with  die  other  United  Ways 
in  the  campaign  area  how  thefr  share  of 
the  undesignated  monies  wiU  be 
distributed. 

(d)  The  Director  shall  adjust  the 
fonnula  described  in  paragraph  (a)  of 
this  section  to  reflect  the  experiences 
gained  in  die  fall  1968, 1969.  and  1980 
CFCs.  In  so  doing,  the  Director  shall 
consult  and  give  appropriate  weight  to 
the  preferences  of  die  Federal  donors 
and  other  interested  parties. 

(e)  The  formula  for  distributing 
undesignated  funds  after  the  1990 
compaign  shall  be  the  one  described  in 
paragr^hs  950.503(a)  and  (b),  unless  the 
formida  is  adjusted  by  the  Director. 

§»50J04    RevtowbythaDlraelor. 

The  Director  may  alter  an  LFCCs 
distribution  of  undesignated  funds: 

(a)  To  reverse  any  allocation  to 
ineligible  organizations;  or 

(b)  To  enforce  the  distribution 
formulas  described  in  { {950.502  and 
950.503  of  diis  part 

SubfMrt  F— MfsceOaneotM  Provtsiono 


9050.601    Raiaaaaofi 

(a)  The  pledge  card  will  contain  a  box 
for  an  employee  to  check  if  the 
employee  does  not  wish  his  or  her  name 
and  home  address  forwarded  to  the 
charitable  agency  or  agencies 
designated.  Failure  to  honor  this 
decision  may  be  grounds  for  decertifying 
die  PCFO. 

(b)  An  employee  who  elects  to  have 
his  or  her  name  forwarded  to  the 
organization(8)  that  the  employee 
designates  will  complete  a  form, 
attadied  to  the  pledge  card,  a  copy  of 
which  is  to  be  forwarded  to  the 
organization(s).  The  ori^nal  may  be 
kept  by  the  PCFO  for  one  year  from  the 
end  of  the  campaign,  after  which  it  w;ilL 
then  be  destroyed. 

(c)  It  is  the  responsibility  of  the  PCFO 
to  forward  the  names  and  addresses  of 
these  employees  to  the  recipient 
oiganization.  The  PCFO  may  not  make 
any  other  use  of  diis  information 
provided  by  the  employees. 

(d)  Recipient  organizations  that 
receive  the  names  and  addresses  of 
employees  must  segregate  this 
information  from  all  odier  lists  of 
contributors.  This  segregated  list  may 
not  be  sold  at  in  any  way  released  to 
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to  a  CFC  when  an  appropriate  official  of 
the  employing  Federal  agency 
determines  that  the  employee  will 
continue  employment  for  a  period  to 
justify  an  allotment  This  includes  part- 
time  and  intermittent  employees  who 
are  regularly  employed. 

(2)  Members  of  the  Uniformed 
Services  are  eligible,  excluding  those  on 
only  short-term  assignment  (less  than 
three  months). 

(c)  Authorization.  (1)  Allotments  will 
be  totally  voluntary  and  will  be  based 
upon  contributor's  individual 
authorizations. 

(2)  Authorization  forms  in 
conformance  with  the  model  provided 
by  the  Director  may  be  printed  or 
purchased  from  a  central  source  by  each 
PCFO.  These  forms  and  other  campaign 
materials  will  be  distributed  to 
employees  when  charitable 
contributions  are  soUcited. 

(3)  Completed  payroll  withholding 
authorization  forms  should  be 
transmitted  to  the  contributor's  servicing 
payroll  office  as  prompdy  as  possible, 
preferably  by  December  15.  However,  if 
forms  are  received  after  that  date  they 
should  be  accepted  and  processed  by 
the  payroll  office. 

(d)  Duration.  Authorizations  will  be  in 
the  form  of  a  term  allotment  for  one  full 
year— 26, 24,  or  12  pay  periods 
depending  on  the  allotter's  pay 
schedule — starting  with  the  first  pay 
period  beginning  in  January  and  ending 
with  the  last  pay  period  that  begins  in 
December.  Three  months  of  employment 
is  considered  the  minimum  amount  of 
time  that  is  reasonable  for  establishing 
an  allotment 

(e)  Amount  (1)  Allotters  will  make  a 
single  allotment  that  is  apportioned  into 
equal  amounts  for  deductions  each  pay 
period  during  the  year. 

(2)  The  minimum  amount  of  the 
allotment  will  be  determined  by  the 
LFCC  but  will  not  be  less  than  $1  per 
payday,  with  no  restriction  on  the  size 
of  the  increment  above  that  minimum. 

(3)  No  change  of  amount  will  be 
authorized  during  the  term  of  an 
allotment 

(4)  No  deduction  will  be  made  for  any 
period  in  which  die  allotter's  net  pay, 
after  all  legal  and  previously  authorized 
deductions,  is  insufficient  to  cover  the 
CFC  allotment  No  adjustment  will  be 
made  in  subsequent  periods  to  make  up 
for  the  missed  deductions. 

(f)  Remittance.  (1)  One  check  will  be 
sent  by  the  payroll  office  each  pay 
period,  in  the  gross  amount  of 
deductions  on  the  basis  of  current 
authorizations,  to  the  Central  Receipt 
and  Accounting  Point  (CRP)  at  each 
location  for  which  the  payroll  office  hait 


anyone  outside  of  the  recipient 
organization.  FaUure  to  protect  the 
integrity  of  this  information  may  result 
in  penalties  up  to  permanent  expulsion 
from  die  CFC. 

(e)  Organizations  must  cooperate  fully 
with  OPM  investigations  into  the  care 
and  appropriate  use  of  these  lists. 
Should  an  organization  ignore  or  fail  to 
respond  to  OPMs  requests  for 
cooperation  or  hamper  an  investigation, 
the  Director  may  propose  that  the 
organization  be  suspended  or  expelled 
from  the  CFC.  After  considering  any 
response,  the  Director  will  issue  a 
decision. 

S050.602    Soidtation  methods. 

Employee  solicitations  shall  be 
conducted  during  duty  hours  using 
methods  that  permit  true  voluntary 
giving  and  shall  reserve  to  the  individual 
the  option  of  disclosing  any  gift  or 
keeping  it  confidential.  Raffles,  lotteries, 
bake  sales,  carnivals,  athletic  events,  or 
other  fund-raising  activities  not 
specifically  provided  for  in  these 
regulations  are  stricdy  prohibited.  This 
does  not  bar  kick-offs,  victory  events, 
awards,  and  other  non-fund-raising 
events  to  build  support  for  the  CFC. 

Subpart  Q— DoD  Overseas  Campaign 


9050701    DoOOvarsaasCampalga 

(a)  A  Combined  Federal  Campaign  is 
authorized  for  all  Department  of 
Defense  activities  in  the  overseas  areas 
during  a  six-week  period  in  the  fall. 
Organizations  that  may  participate  in 
the  Overseas  Campaign  will  consist  of: 

(1)  All  agencies  and  federations  found 
nationally  eligible  by  OPM  which  meet 
the  statutory  eligibility  requirements 
and  the  regulatory  requirements  of  this 
part. 

(2)  The  American  Red  Cross. 
'    (3)  The  United  Service  Organizations. 

(b)  The  DoD  may  select  any 
organization  or  combination  of 
organizations  to  serve  as  PCFO  as  it 
deems  in  the  best  interests  of  the    , 
overseas  campaign.  ; 

(c)  Federal  civilian  agencies  with 
overseas  personnel  may  elect  to  have 
these  employees  participate  in  the  DoD 
campaign  or  in  the  National  Capital 
Area  campaign. 

(d)  On-base  morale,  welfare,  and 
youth  recreational  activities  may  be 
supported  bom  CFC  funds. 

(e)  The  distribution  of  undesignated 
funds  shall  be  controlled  by  the 
determination  of  the  organization  or 
mganizations  serving  as  PCFO. 


Subpart  H— CFC  Timetable 

S  V^nfi^^^p  a  %^eWHPOinpll  V^^  ^^M^VvS^Pft 

(a)  The  Combined  Federal  Campaign 
after  1988  will  be  conducted  according 
to  this  timetable. 

(1]  During  one  30Hiay  period  between 
January  and  March,  as  determined  by 
the  Director.  OPM  will  accept 
applications  frtim  organizations  seeking 
to  be  listed  on  the  national  list 

(2)  Within  30  days  of  the  closing  of  the 
receipt  of  applications,  the  Director  will 
issue  notices  and  the  reasons  to 
organizations  that  failed  to  qualify  for 
inclusion  on  the  national  list  by  U.SJ>.S. 
first  class  mail. 

(3)  Organizations  appealing  the 
Director's  adverse  decision  may  petition 
for  reconsideration  within  15  business 
days  of  receipt  of  the  initial  decision. 
The  deadline  for  this  appeal  will  be 
determined  by  the  date  of  the  letter  in 
paragraph  (a)(2)  of  this  section  for 
receipt  of  this  appeal. 

(4)  Local  Federal  Coordinating 
Committees  must  select  a  PCFO  not 
later  than  March  15. 

(5)  The  Director  will  issue  a  national 
eli^bility  list  to  all  local  campaigns  30 
days  after  the  deadline  for  the  receipt  of 
reconsideration  petitions. 

(6)  Local  Federal  Coordinating 
Committees  must  accept  applications 
bom  organizations  seeking  local 
eligibility  for  30  days,  and  must  render 
eligibility  decisions  at  a  public  meeting 
advertised  in  the  local  media  not  later 
than  two  weeks  after  the  deadline  for 
receipt  of  applications. 

(7)  The  appeals  process  described  in 
section  950.204  of  this  part  will  be 
followed. 

(b)  The  Director  will  annually  issue  a 
timetable  for  conducting  eligibility 
hearings  and  processing  appeals. 

Subpart  I— Payroll  Withholding 

995OJ01    Payroi  alotmant 

The  policies  and  procedures  in  this 
section  are  authorized  for  payroll 
withholding  operations  in  accordance 
with  the  Office  of  Personnel 
Management  Pay  Administration 
r^ulations  in  Part  550  of  diis  chapter. 

(a)  Applicability.  Voluntary  payroll 
allotments  will  be  authorized  by  all 
Federal  departments  and  agencies  for 
payment  of  charitable  contributions  to 
local  CFC  organizations. 

(b)  Allotters.  The  allotment  privilege 
will  be  made  available  to  Federal 
personnel  as  follows: 

(1)  Employees  whose  net  pay 
regulariy  is  sufficient  to  cover  the 
allotment  are  eligible.  An  employee 
serving  under  an  appointment  limited  to 
one  year  or  less  may  make  an  allotment 
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received  allotment  autborizationB.  The 
Director  will  provide  a  list  of  the 
authorized  CRPs  to  Federal  payroll 
offices. 

(2)  The  check  will  be  accompained  by 
a  stafement  identifying  the  agency  and 
the  number  of  employee  deductions. 
There  will  be  no  listing  of  allotters 
included  or  of  allotter  discontinuances. 

(g)  Discontinuance.  (1)  Allotments  will 
be  discontinued  automatically: 

(i)  On  e^qjiration  of  the  one  year 
withholding  period;  or 

(ii)  On  the  death,  retirement,  or 
separation  of  the  allotter  bam  the 
federal  service,  whichever  is  earlier. 

(2)  The  allotter  may  wvok»  the 
authorization  at  any  time  by  requesting 
it  in  writing  from  the  payroU  office. 
Discontinuance  will  be  effective  the  first 
pay  period  beginning  after  receipt  of  the 
written  revocation  in  the  payroll  office. 

(3)  A  discontinued  allotment  wrill  not 
be  reinstated. 

(h)  Transfer.  (1)  When  an  allotter 
moves  to  another  organizational  unit 
served  by  a  different  payroll  office  in 


the  same  CFC  location,  whedier  in  the 
same  office^r  a  different  Department  or 
agency,  his  or  her  allotment 
authorization  wrill  be  transfiered  to  the 
new  payroll  office. 

(2)  When  the  aUotter  moves  to  a 
locatiim  not  covered  by  a  CFC,  dw 
allotment  will  automatically  be 
terminated. 

(i)  Accounting.  (1)  Federal  payroll 
offices  will  oversee  the  establishment  of 
individual  allotment  accounts,  the 
deductions  each  pay  poiod,  and  the 
reconciliation  of  employee  accounts  in 
accordance  with  agency  and  General 
Accounting  Office  requirements.  The 
payroll  office  will  accept  responsibility 
for  the  accuracy  of  remittances,  as 
supported  by  current  allotment 
authorizations,  and  internal  accounting 
and  auditing  requirements. 

(2)  The  PCFO  is  responsible  for  the 
accuracy  of  disbursements  it  transmits 
to  recipients.  It  shall  transmit  at  least 
monthly  for  campaigns  of  $500,000  of 
more  or  quarterly  if  less  than  tiiat 
amount  minus  only  the  approved 
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proportionate  share  for  admiidstralive 
cost  reimbursement  It  shall  remit  the 
contributions  to  eadi  agency  or  to  the 
federated  group,  if  any.  of  vdiich  the 
agency  is  a  member.  The  PCFO  shall 
notify  the  federated  groopa,  national 
agencies,  and  local  agencies  as  soon  as 
practicable  after  the  completion  of  die 
campaign,  but  in  no  case  not  later  dum 
60  da]r8  thereaftCT,  of  the  amounts,  if 
any,  designated  to  them  and  dieir 
member  agencies  and  of  the  amounts  of 
the  undesignated  funds,  if  any,  allocated 
to  them. 

(3)  Federated  and  national  voluntary 
agencies,  or  their  designated  agents,  will 
accept  responsibilify  fon 

(i)  The  accuracy  of  distributicm 
amount  the  voluntary  agencies  of 
remittances  from  the  PQ'O;  and 

(ii)  Arrangements  for  an  independent 
audit  conducted  by  a  certified  public 
accountant  agreed  iq)on  by  the 
participating  voluntary  agpnririi 

[FR  Doc.  88-11914  Filed  5-2S-88: 8:45  am] 


OFFICE  OF  PERSONNEL     • 
MANAGEMENT 

1988  Combined  Federal  Campaign 

agency:  Office  of  Personnel 
Management. 

action:  Timetable  for  the  1988 
Combined  Federal  Campaign. 


summary:  OPM  has  published  final 
regulations  on  the  CFC.  This 
announcement  governs  the  schedule  for 
the  1988  campaign.  The  schedule 
provided  in  the  regulations  will  govern 
subsequent  campaigns. 

May  27-Iune  17  Voluntary 
organizations  applying  for  the  national 
list  submit  their  applications  to  OPM.  To 
be  considered  timely  applications  must 
be  received  at  the  address  below  by  4:00 
p.m.  EDT  June  17, 

Office  of  Personnel  Management 
Office  of  the  General  Counsel 
Room  7354, 1900  E  Street.  NW., 
Washington,  DC  20415 


May  27-July  15— Local  voluntary 
organizations  submit  applications  to 
Local  Federal  Coordinating  Committees, 
to  be  considered  timely  they  must  be 
received  by  the  LFCC  by  the  close  of 
business  4:00  p.m.  local  time  on  July  15. 

July  1— Director  issues  letters  to 
agencies  found  ineligible  for  the  national 
list.  Agencies  found  ineligible  would  be 
well-advised,  pending  appeal  to  the 
Director  requesting  reconsideration  bom 
the  Director,  to  submit  applications  to 
those  local  campaings  for  which  they 
are  eligible  to  participate  as  a  local 
organization. 

Appeals  of  the  Director's  adverse 
decision  must  be  received  at  OPM  by 
the  close  of  business  (4:00  p.m.  EDT),  15 
business  days  after  receipt  of  the  above- 
mentioned  letter. 

July  25 — Director  issues  the  list  of 
voluntary  organizations  for  the  1988 
CFC. 

July  22— All  LFCCs  will  have 
completed  the  notification,  as  required 


in  regulations,  to  all  applicants  for  the 
local  CFC  list. 

August  5— The  last  date  for  an  appeal 
to  be  received  by  the  LFCC  of  an 
original  adverse  decision,  to  be 
considered  timely  it  must  be  received  by 
COB  4:00  p.m.  local  time. 

August  12— Last  date  for  LFCCs  to 
reconsider  timely  appeals. 

August  26— By  close  of  business  (4 
p.m.  EDT)  all  appeals  of  LFCCs  denials 
of  reconsideration  must  be  received  by 
the  Director. 

September  2— Last  date  for  LFCCs  to 
check  with  OPM  on  any  timely  appeals. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jeremiah  J.  Barrett  Special  Assistant  to 
the  General  Counsel  for  the  Combined 
Federal  Campaign.  1900  E  Street,  NW., 
Room  7354.  Washington,  DC  20415  (202) 
632-5564 

Oflice  of  Personnel  Management. 

Ckmstance  Homer, 

Director. 

[FR  Doc.  88-11915  Filed  5-25-88;  8:45  am) 
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and  Suspension;  Notice  and 
Final  Rule  and  Interim  Final 
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OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Memorandum  to  the  Heads  of         I 
Executive  Departments  and  Agencies; 
Govemmentwide  Nonprocurement 
Suspension  and  Del>arment 

May  28. 1988. 

In  February  1986,  the  President  signed 
an  executive  order  directing  that 
persons  suspended  or  barred  from  doing 
nonprocurement  business  with  ONE 


agency  of  the  Executive  Branch  should 
be  suspended  or  barred  from  ALL 
agencies.  For  example,  if  you  debar  an 
organization  from  fraudulent  or  criminal 
conduct  in  its  dealings  with  you,  that 
organization  will  not  be  able  to  shop  for 
work  from  other  Federal  agencies.  This 
is  one  more  step  in  our  war  against 
fraud,  waste,  and  abuse. 

Twenty-eight  agencies  are  today 
publishing  a  final  common  rule  on 
"govemmentwide  nonprocurement 


suspensioiT  and  debarment,"  and  0MB 
is  amending  its  guidelines  to  conform  to 
the  common  rule. 

Further  information  regarding  the 
0MB  guidelines  may  be  obtained  from 
Barbara  Kahlow  in  the  Financial 
Management  Division  on  395-3053. 
IoflephI.Wright.)r.. 
Deputy  Director. 
(FR  Doc.  88-11560  Filed  5-25-88: 8:45  am] 

■NJJNQ  COOe  311(MI1-M 


DEPARTMENT  OF  ENERGY 
10CFR  PART  1036 

SMALL  BUSINESS  ADMINISTRATION 

13  cm  PART  14S 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

14  CFR  PART  126S 

DEPARTMENT  OF  COMMERCE 
18  cm  PART  ae 

DEPARTMENT  OF  STATE 
22  cm  PART  137 

INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Agency  for  International  Development 

22CmPART20« 

UNITED  STATES  INFORMATION 
AGENCY 

22  cm  PART  S13 

DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  cm  PART  24 

DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  cm  PART  601 

DEPARTMENT  OF  JUSTICE 

26  cm  PART  67 

DEPARTMENT  OF  LABOR 

26  cm  PART  66 

FEDERAL  MEDIATION  AND 
CONCIUATION  SERVICE 

26  cm  PART  1471 

DEPARTMENT  OF  DEFENSE 

32  cm  PART  260 

DEPARTMENT  OF  EDUCATION 

34  cm  PARTS  68  AND  666 

NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

36  cm  PART  1206 

VETERANS  ADMINISTRATION 

36  cm  PART  44 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  cm  PART  32 


GENERAL  SERVICES 
ADMINISTRATION 

41  cm  PART  101-80 

DEPARTMENT  OF  THE  INTERIOR 

43  cm  PART  12 

FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  cm  PART  17 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

48  cm  PART  76 

NATIONAL  SCIENCE  FOUNDATION 

48  cm  PART  620 

NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowment  for  ttte  Arte 

48  cm  PART  1184 

National  Endowment  for  the 
Humanitiea 

48  cm  PART  1166  ^ 

Inetitute  of  Mueeum  Servicee 

48  cm  PART  1166 

ACTION 

48  cm  PART  1226 

DEPARTMENT  OF  TRANSPORTATION 

46  cm  PART  28 

Nonprocurement  Debarment  and 
Suapeneion 

agencies:  Department  of  Commerce, 
Department  of  Defense,  Department  of 
Education,  Department  of  Energy, 
Department  of  Health  and  Human 
Services,  Department  of  Housing  and 
Urban  Development,  Depttrtment  of  the 
Interior,  Department  of  Justice, 
Department  of  Labor,  Department  of 
State.  Department  of  Transportation. 
Department  of  the  Treasury.  ACTION. 
Agency  for  International  Development. 
Environmental  Protection  Agency. 
Federal  Emergency  Management 
Agency.  Federal  Mediation  and 
Conciliation  Service.  General  Services 
Administration.  Institute  of  Museum 
Services.  National  Aeronautics  and 
Space  Administration.  National 
Archives  and  Records  Administration. 
National  Endowment  for  the  Arts. 
National  Endowment  for  the 
Humanities.  National  Science 
Foundation,  Small  Business 
Adminisfration,  United  States 


Information  Agency.  Veterans 
Administration. 

action:  Final  rule  and  interim  final  rule. 

summary:  This  final  common  rule  and 
this  interim  final  rule  establish  among 
the  Federal  agencies  shown  above  a 
uniform  system  of  nonprocurement 
debarment  and  suspension.  The  rules 
are  required  under  Executive  Order 
12549  of  February  18, 1988.  The  rules  are 
intended  to  prevent  waste,  fraud,  cmd 
abuse  in  Federal  nonprocurement 
transactions. 

dates:  The  effective  date  for  both  the 
final  common  rule  and  the  interim  final 
common  rule  is  October  1, 1988. 
However,  the  Department  of  Housing 
and  Urban  Development  is  required  to 
submit  the  interim  final  common  rule 
provisions  to  Congress  for  review.  See 
HUD's  agency  specific  preamble  below. 
Comments  on  the  interim  final  common 
rule  must  be  submitted  by  July  25. 1988. 

Sections .105(n]  (phrase  beginning 

at  "except:"  through  die  end  of  the 

definition). ,110(a)  (deletion  of  the 

word  "domestic"  fiom  the  first 
introductory  sentence  only), 

110(a)(2)(u).  and 200(c)(2) 

comprise  the  interim  final  portion  of  the 
common  rule.  Public  comment  is  invited 
solely  on  those  provisions.  The 
Department  of  Education  is  requesting 
comments  on  additional  items  within  its 
agency-specific  preamble.  See  the 
agency-specific  preamble  for  the 
Department  of  Education  below. 


;  Persons  wishing  to  submit 

comments  on  SS .105(n), .110(a). 

-110(a)(2)(ii).  and 200(c)(2),  as 


specified  above,  should  send  them  to 
Karin  L  Genis.  U.S.  Small  Busmess 
Adminisfration.  1441  L  Street,  NW.. 
Room  722,  Washington,  DC  204ia  For 
all  other  purposes,  see  individual 
agencies  below. 

FOR  niRTNER  INFORMATION  CONTACT: 

See  individual  agencies  below. 
SUPPLEMENTARY  INFORMATION: 

Background 

As  part  of  the  Adminisfration's 
initiatives  to  curb  fraud,  waste,  and 
abuse,  the  President's  Council  for 
Integrity  and  Efficiency  created  an 
interagency  task  force  to  study  the 
feasibiUty  and  desirability  of  a 
comprehensive  debarment  and 
suspension  system  encompassing  the 
full  range  of  Federal  activities,  l^e  task 
force  concluded,  in  its  1982  report  that 
such  a  system  was  both  desirable  and 
feasible. 

As  a  result  the  Office  of  Management 
and  Budget  (0MB)  established  an 
interagency  Task  Force  on 
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Nonprocoiement  Suspension  and 
Debarment  This  Task  Force 
recommtoded.  in  its  1984  report,  that  a 
govemmentwide  nonprocurement 
debarment  and  suspension  system, 
similar  to  that  currendy  in  effect  for 
procurement  be  established.  Tliis  could 
be  the  first  step  toward  a  comprehensive 
system,  including  both  procurement  and 
nonprocurement 

The  Task  Force  on  Nonprocurement 
Suspension  and  Debarment  considered 
many  issues  in  developing  the  proposed 
govemmentwide  nonprocurement 
debarment  and  suspension  system.  It 
concluded  that  the  system  should  be  as 
compatible  as  possible  with  the 
procurement  debarment  and  suspension 
system  in  the  Federal  Acquisition 
Regulation  (FAR),  while  fully  addressing 
the  needs  and  concerns  of  the 
nonprocurement  programs.  As  a  result, 
the  proposed  system  essentially  used 
the  due  process  procedural  structure  of 
the  FAR.  Also,  the  proposed  causes  for 
debarment  and  suspension  were 
substantially  similar  to  those  in  the 
FAR.  The  proposal  combined  the  causes 
common  to  existing  agency 
nonprocurement  regulations  with  the 
causes  in  die  FAR. 

In  furtherance  of  the  Task  Force's 
recommendation.  President  Reagan 
signed  Executive  Order  12549. 
"Debarment  and  Suspension,"  on 
February  18, 1988.  It  was  published  on 
February  21. 1986  (51 FR  6370-71).  The 
Executive  Order  established 
govemmentwide  effect  for  an  agency's 
nonprocurement  debarment  or 
suspension  action.  I 

Section  6  of  the  Executive  Order 
directed  OMB  to  issue  guidelines 
governing  implementation  of  the  Order, 
and  Section  3  of  the  Executive  Order 
directed  the  departments  and  agencies 
to  promulgate  final  rules,  consistent 
with  these  giiidelines,  within  one  year  of 
the  date  of  OMB's  issuance  of  the 
guidelines. 

On  February  21, 1986,  OMB  published 
proposed  guidelines  covering  the 
subjects  indicated  in  section  6  of  E.O. 
12549,  including:  coverage, 
govemmentwide  criteria,  and  minimum 
due  process  procedures  (51  FR  6372-79). 
After  consideration  of  public  comment 
on  the  proposed  guidelines,  OMB  issued 
final  guidelines  on  May  26, 1987, 
published  on  May  29, 1987  (52  FR  20360- 
80). 

On  October  2a  1987,  25  of  the  28 
affected  departments  and  agencies  (all 
but  the  Departments  of  Education, 
Energy,  and  Housing  and  Urban 
Development)  published  proposed  or 
interim  final  rules  consistent  with  the 
final  OMB  guidelines  (52  FR  39015-62. 
39198-204).  Subsequendy,  die 


Departments  of  Hounng  and  Urban 
Development  and  Enetgy  puUiahed 
proposed  rules  on  November  2, 1967  (52 
FR  42004-16)  and  December  24, 1967  (52 
FR  48693-702),  respectively,  llie 
Department  of  Education  publishes 
herein  a  final  rule  with  a  request  for 
comments  on  several  sections,  as 
indicated  in  the  Department  of 
Education's  agency-speciflc  preamble. 
The  common  rule  is  being  published 
here  in  part  as  a  final  rule  and  in  part  as 
an  interim  final  rule.  Because  the 
common  rule  deletes  the  limitation 

contained  in  S .110(a)  to  domestic 

Federal  nonprocurement  programs,  as 
proposed  in  the  common  rule  by  the 
Agency  lot  International  Development 
and  instead  follows  more  closely  the 
exemption  sel  forth  in  the  Executive 
Order  for  foreign  governments  and 
public  international  organizations,  those 
sections  affected  by  this  change  are 
being  published  as  on  an  interim  final 
basis,  lliose  sections  are: 

S .105(n)  (phrase  beginning  at 

"except:"  throu^  the  end  of  the 

definition),  9 .110(a)  (deletion  of 

the  word  "domestic"  from  the  first 
introductory  sentence  only). 

S 110(a)(2)(u),  and 

9 .200(c)(2).  Public  conmient  is 

invited  solely  on  these  provisions. 

Comments  on  Proposed  and  Interim 
Rules 

All  28  departments  and  agencies  have 
shared  a  common  docket  for  purposes  of 
this  rulemaking.  75  comments  were 
received  fi'om  the  public:  seven  from 
executive  branch  agencies,  11  from 
Members  of  Congress,  two  from  State 
and  local  governments,  36  from 
imiversities  and  academic  associations, 
11  from  nonprofit  organizations,  four 
from  hospitals,  one  from  a  business,  and 
three  from  individuals. 

Of  the  25  agencies  issuing  proposed  or 
interim  final  rules  on  October  20, 1987, 
20  voluntarily  joined  a  common 
proposed  rule.  The  five  other  agencies 
and  the  two  agencies  which  published  in 
November  and  December  1987  proposed 
consistent  rules  with  some  variations. 
The  public  comments  urged  a  final 
common  rule,  govemmentwide 
uniformity  and  various  substantive 
changes.  The  final  common  rule  reflects 
substantive  changes  that  respond  to 
various  public  comments.  As  a 
consequence.  OMB  is  amending  its  final 
guidelines  to  conform  to  the  final 
.  common  rule  herein  promulgated  by  all 
27  participating  Federal  departments 
and  agencies.  The  Department  of 
Agriculture  was  unable  to  complete  its 
clearance  process  on  this  document  A 
memorandum  to  the  heads  of  executive 


departments  and  agendea  appears 
elsewhere  in  today's  Fadaral  Register. 

The  preamble  to  the  October  20, 1987 
proposed  common  rule  specifically 
invited  public  comment  on  two  areas  of 
the  proposed  regulation:  "Coverage" 

(9 110(a)(1))  and 

"Responsibilities  of  Federal  agencies" 

(9 505(e)).  Witii  respect  to  die 

first  the  common  preamble  discussed 
the  agency  choice  offered  in  the  OMB 
guidelines  to  cover  direct  or  direct  and 
indirect  costs.  Under  the  guidelines, 
agencies  were  given  the  discretion  to 
extend  coverage  of  the  regulations  to 
lower  tier  transactions  charged  as 
indirect  costs. 

The  Febroary  1986  proposed  OMB 
guidelines  requested  public  comment  on 
the  scope  of  the  govemmentwide 
system,  including:  types  of  programs; 
lower  tier  transactions;  dollar 
thresholds;  which,  if  any.  employees 
should  be  covered;  and  types  of  costs. 
The  final  OMB  guidelines  attempted  to 
be  responsive  to  the  public  comments 
received  up  to  that  point  The  common  . 
rule  limited  coverage  to  lower  tier 
transactions  charged  as  direct  costs,  and 
thereby  proposed  to  exempt  indirect 
cost  transactions. 

The  second  section  on  which  the 
common  preamble  specifically  invited 

public  comment  9 .505(e),  set  out 

minimum  agency  responsibilities  for 
implementing  and  enforcing  the 
regulation,  lihe  proposed  common  rule 
required  agencies  to  establish 
procedures  for  dissemination  and  use  of 
the  List  of  debarred  and  suspended 
persons  and  to  obtain  certifications  from 
participants,  in  transactions  at  or  below 
the  Federal  procurement  small  purchase 
threshold,  that  they  are  not  debarred  or 
suspended.  Several  of  the  agencies  in 
the  common  rulemaking  proposed 
variations  on  this  theme  in  their 
individual  preambles.  These  variations 
ranged  from  requiring  certifications 
below  $25,000  and  checking  the  List  over 
$25,000  to  exempting  all  transactions 
under  $25,000  and  requiring  only 
certifications  for  transactions  over 
$25,000. 

Substantial  public  comment  was 
received  on  both  sections.  The  proposed 
rule  was  amended  in  several  respects, 
as  set  forth  below,  in  response  to  these 
and  other  public  comments. 

General  Comments 

The  public  comments  generally 
supported  the  Executive  Order's 
establishment  of  govemmentwide  effect 
for  an  agency's  nonprocurement 
debamient  or  suspension  action,  but 
expressed  concerns  about  the  fairness 
and  woikability  of  certain  provisions  of 
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the  proposed  rule  and  the  potential 
impact  on  programs,  and  consistency 
with  the  procurement  rules  for 
debarments  and  suspensions.  The  final 
rule  has  been  reviewed  and  amended  to 
^better  balance  the  Federal  Government 
and  private  interests  at  stake  in  Federal 
nonprocurement  programs. 

Several  commenters  stated  that  they 
considered  the  rule  too  vague  and, 
therefore,  subject  to  misuse.  In  response 
to  these  concerns,  the  final  rule  has 
been  amended  to  emphasize  more 
clearly  that  debarment  and  suspension 
actions  are  serious  actions  which  should 
be  undertaken  only  where  the  conduct 
upon  which  such  an  action  is  based 
seriously  and  direcdy  affects  the 
responsibility  of  the  participant 
'  Additionally,  several  sections  were 
amended  with  a  view  toward  reducing 
potential  ambiguities  regarding  the 
responsibilities  of  participants. 

A  number  of  commenters  urged  that 
the  compliance  provisions  of  the 
regulation  be  reconsidered  in  light  of  the 
paperwork  and  administrative  burdens 
they  appeared  to  impose  on  participants. 
The  final  nde  establishes  a  uniform 
compliance  system  for  all  agencies  and 
*  participants,  which  is  less  burdensome. 
These  amendments  are  discussed  in 
detail  below. 

The  next  step  towards  a 
comprehensive  debarment  and 
suspension  system  covering  both 
procurement  and  nonprocurement 
activities  will  require  technical  revisions 
to  be  made  to  both  this  final  common 
rule  and  to  48  CFR  Subpart  9.4,  which 
governs  procurement  debarment  and 
suspension  actions.  The  public  will  have 
a  further  opportunity  to  comment  at  that 
time.  In  addition,  before  the  October  1, 
1988  effective  date  of  this  final  common 
rule,  the  public  has  the  opportunity  to 
address  general  questions  and  concerns 
to  OMB  or  specific  program  questions  to 
the  affected  agency. 

Sectton-by-Section  Analysis 

The  numbering  system  of  the  final  rule 
varies  somewhat  from  that  of  the 
proposed  rule.  Some  sections  were 
added  and  others  reordered.  For 
purposes  of  this  discussion,  the 
numbering  of  the  final  rule  will  be  used, 
except  where  otherwise  indicated. 

Section .100   Purpose. 

No  public  comment  was  received  on 
this  section.  Paragraph  (a)  and  the 
introductory  sentence  in  paragraph  (b) 
are  amended  for  clarity.  The  order  of 
reference  to  "debarred."  "suspended," 
"ineligible."  and  "voluntarily  excluded" 
persons  is  amended  here  and  is  made 
consistent  throughout  the  regulation. 
Paragraph  (d)  of  the  proposed  rule  has 


been  deleted  since  it  was  OMB  guidance 
to  the  agencies. 

Section .105  of  the  proposed  rule, 

"Authority,"  is  deleted  as  unnecessary. 
Reference  to  authority  is  included  after 
the  table  of  contents  in  each  agency's 
individual  preamble. 

Section .  105    Definitions. 


The  final  rule  at  9  ■ 


.105(1)  retains 


This  section  (9 . 


.120  of  die 


proposed  rule)  was  moved  forward  in 
the  regulation  for  greater  clarity  in  view 
of  the  fact  that  several  of  the  defined 
terms  are  used  in  sections  which 
formerly  preceded  the  definitions 
section.  For  purposes  of  clarity  of 
reference  and  to  permit  easier 
amendment  by  agencies  which  desire 
agency-specific  language  in  their 
individual  agency  regulations,  each 
definition  has  been  given  an 
alphabetical  designation.  Additionally, 
certain  of  the  individual  definitions 
were  changed  to  respond  to  public 
comments  and  to  conform  them  to 
changes  made  elsewhere  in  response  to 
public  comment^. 

The  definition  of  "affiliate"  is 
amended  to  conform  to  the  definition  in 
the  July  31, 1987  proposed  revision  to  the 
FAR  (52  FR  28643).  As  a  result  die 
separate  definition  of  "control"  that  was 
included  in  the  proposed  mle  is  deleted 
as  unnecessary. 

A  new  definition  of  "civil  judgment"  is 
added  to  the  regulation  at 

9 105(d).  The  Department  of 

Transportation  (DOT)  proposed  this 
definition  in  its  interim  rule.  DOT  noted 
that  the  OMB  guidelines  authorized 
debarment  and  suspension  based  on 
civil  judgments,  but  the  guidelines 
contained  no  definition  of  "civd 
judgment"  Further,  DOT  noted  that  the 
same  rationale  would  justify  debarment 
or  suspension  based  on  agency 
proceedings  under  the  Program  Fraud 
Civil  Remedies  Act  of  1986  (Pub.  L  99- 
509,  31  U.S.C.  3801-12).  The  Small 
Business  Administration  (SBA)  also 
proposed  inclusion  of  this  ground  for 
debarment  or  suspension,  although  in  a 
different  section.  No  pubUc  comment 
was  received  on  either  proposal.  The 
final  rule  adopts  the  DOT  definition, 
except  that  the  word  "wrongful"  is 
omitted  as  misleading  in  that  it  is 
generally  associated  with  tortious  acts. 

The  definition  of  "debarring  official" 

at  9 ■105(g)  was  reformatted 

without  substantive  change  to  facilitate 
agency  designations  within  their 
individual  agency  regulations  of  officials 
designated  by  the  agency  heat  to  impose 
debarments.  A  corresponding  change 
was  also  made  to  the  format  of  the 
definition  of  "suspending  official"  at 
9 105(t). 


die  definition  of  "ineligible"  in  die 
proposed  common  rule  with  two 
amendments.  These  amendments  make 
clear  that  persons  will  be  considered 
"ineligible"  under  this  definition  only 
where  there  has  been  a  deteraiination  of 
ineligibility  which  results  in  that 
person's  exclusion  from  more  than  one 
covered  transaction.  The  revised 
language  is  intended  to  make  dear  that 
the  de&iition  is  not  intended  to  include 
persons  denied  assistance  with  respect 
to  a  single  covered  transaction  for 
failure  to  satisfy  statutory  or  regulatory 
eligibility  criteria. 

The  term  "Nonprocurement  List"  at 

9 .105(k)  has  been  subsituted  in 

the  final  rule  for  the  term  "Consolidated 
List"  in  the  proposed  rule  to  conform  to 
decisions  made  by  the  General  Services 
Administration  (GSA)  regarding  the  tide 
and  captions  of  the  List  of  Persons 
Excluded  from  Federal  Ptocurement  or 
Nonprocurement  Programs. 
Additionally,  the  word  "participants" 
has  been  changed  to  "persons"  to 
conform  the  text  to  the  new  treatment  of 
participants  and  principals  elsewhere  in 
the  regulation.  See  discussion  of 
"participant"  and  "principal"  below. 

The  definition  of  "participant"  at 

9 .105(m)  is  substantially  revised 

bom  the  proposed  rule.  The  definition  of 
"participant"  formerly  included  any 
person  who  might  "perform  services  in 
connection  with"  a  covered  transaction 
and  any  person  who  "conducts  business 
*  *  *  as  an  agent  or  representative"  of  a 
participant  Public  comment  opposed 
this  broad  concept  of  "participant" 
which  would  encompass  any  employee 
of  the  participant  however  indirectly 
involved  in  a  covered  transaction.  Based 
on  a  proposal  made  by  the  Department 
of  Defense  (DOD),  which  was  strongly 
supported  by  the  public  comments,  the 
fined  rule  deletes  the  "performs  services 
in  connection  with"  language  from  the 
definition  of  "participant"  and  revises 
the  last  sentence  of  the  definition.  Both 
changes  are  to  conform  the  definition  of 
"participant"  to  the  new  definition  of 
"principal"  at  9 105(p). 

This  change  significanUy  narrows  the 
breadth  of  the  rule.  By  introducing  the 
concept  of  "principals,"  the  rule  now 
covers  only  those  persons  who 
participate  in  a  covered  transaction  and 
who  are  working  for  a  participant  in  a 
capacity  of  primary  management  or 
who  have  a  critical  influence  on  or 
substantive  control  over  a  covered 
transaction  (e.g.,  not  support  staff). 

The  definition  of  "participant"  was 
also  amended  by  replacing  the  phrase 
"receives  an  award  or  subawaid"  with 
"enter  into  a  covered  transaction"  to 
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confbnn  the  definilka  to  tfie  definition 

of  "covered  transactian''  in  { .UOL 

The  concept  of  "awanT  is  related  to 
grants  and  coopraative  agreements, 
which  are  only  apart  of  the  range  of 
transactions  wtuA  constitute  "covered 
transactions.** 

The  final  '^""'""n  rule  adopts  SBA's 
proposals  to  delete  the  phrase 
"induding  any  subsidiary  of  any  of  the 
foregoing"  fitim.  the  defii^tion  of 

"person"  at  | ,105(n)  and  to  delete 

the  definition  of  "subsidiary."  These 
changes  confom  tirn  definttion  section 
to  the  treatment  of  subsidiaries  under 
{  aas.  See  discussion  of  this 

significant  '•*«»"fl«»  under  that  section. 
The  definitian  of  "person"  has  also 
been  amended  to  exclude  certain 
international  participants  in  covered 
transactions.  The  Executive  Order 
specifically  exdoded  direct  awards  to 
foreign  govemoients  and  public 
international  organizations.  Other 
related  entities  have  been  added  to 
these  two  Executive  Order  designated 
entities  to  recognize  that  the  sort  of 
transaction  to  which  the  Executive 
Order  referred  sometimes  is 
accomplished  through  combinations  of 
foreign  governments  and  other 
nongovernmental  entities.  The 
consequence  of  this  exclusion,  taken 
together  with  the  deletion  of  "domestic" 

firom  § .110(a).  is  to  include 

international  nonprocurement  activities 
of  the  Federal  Government  involving 
entities  not  specifically  excluded  from 
the  definition  of  "person."  The 

discussion  of  § .110(a)  below 

provides  the  rationale  for  this  extension 
of  the  coverage  of  this  rule.  This  new 
language  is  being  published  on  an 
interim  final  basis  and  public  comment 
is  specifically  invited, 
lite  definition  of  "principal"  at 

S .106(p)  is  added  to  the  final  rule 

based  (m  a  proposal  made  by  DOD  in  its 
proposed  nde.  The  change  was  intended 
to  conform  the  nonprocurement  rule  to 
the  Inly  31. 1987  proposed  amendment  to 
the  FAR  provisions  governing 
procurement  debarment  and  suspension 
(52  FR  28042-46).  The  definition  of 
"prindpaT  bi  the  final  rule  is  different 
from  that  under  the  proposed  FAR  to 
reflect  difierences  in  the  procurement 
and  nonprocurement  programs.  The 
definition  reaches  all  persons  critical  to 
the  covered  transaction,  whether  or  not 
employed  by  the  partidpant  This 
change  indudes  within  the  concept  of 
"prindpal"per8ons  that  would  fall 
outside  of  the  definition  in  the  FAR 
amendment,  but  who  have  primary 
mcmagement  of,  a  critical  influence  on 
or  substantive  control  over  a 


nonprociuement  covered  teansaction 
(e.g.,  prindpal  investigators). 

The  concept  of  "principal"  is  used  in 
the  rule  in  connection  with  the 
description  of  the  effect  of  a  debarment 
or  suspension,  and  who  is  subject  to  the 
enforcement  procedures  outlined  in 
Subpart  E  of  the  rule.  The  adoption  of 
this  concept  limits  die  effed  of  the  rule 
by  exdudiiag  persons  who  would 
otherwise  have  been  covered  undw  the 
proposed  rule. 

llie  final  rule  is  formatted  to  permit 
agendes  to  add  to  the  examples  of 
"persons  who  have  a  critical  influence 
on  or  substantive  control  over  a  covered 
transaction."  for  purposes  of  their 
individual  agency  programs.  Tliis 
approach  is  intendied  to  permit  agendes 
to  reacb  persons  within  a  partidpant 
who  are  key  to  a  covered  transaction 
but  who  might  not  otherwise  be 
considered  "prindpals"  of  the 
transaction  under  the  basic  definition  in 
the  common  rule.  See  agency  specific 
amendments. 

The  definition  of  "proposal."  at 

§ .lOS(q),  is  amended  to  conf(»m 

more  dosely  with  the  coverage  of  the 
rule,  Le..  all  Federal  nonprocurement 
programs. 

A  definition  of  "State"  at 

S 105(s)  has  beffis  added.  The 

proposed  rule,  while  using  the  concept 
"State,"  did  not  define  the  term.  The 
definition  included  here  reflects  tlda 
Administration's  Federalism  policy. 

The  definition  of  "suspension"  at 

§ .105(u)  has  been  amended  by 

adding  "Program  Fraud  Civil  Remedies 
Act"  to  the  first  sentence.  This  change  is 
made  to  conform  the  definition  to 
changes  made  to  the  procedural 
provisions  governing  suspension 

actions.  See  discussion  of  9fi -^1 

and .415. 

Section 110    Coverage. 

The  final  rule  contains  fully  revised 
language  describing  the  coverage  of 
these  regulations,  llie  public  comments 
highlighted  a  significant  weakness  of  die 
proposed  rule's  treatment  of  die 
distinction  between  coverage,  eVtecX  of 
debarment,  scope  of  debarment  and 
certification.  The  proposed  rule 
combined  elements  of  all  these 

provisions  in  former  S .110(a), 

which  led  to  substantial  confnsicxi  and 
charges  diat  the  regulations  were 
overboard. 

The  public  expressed  substantial 
concern  about  ^  treatment  of  indired 
cost  transactions.  Most  commenters  on 
this  section  objeded  to  the  inclusion  of 
such  transactions,  or  questioned  the 
feasibility  of  such  indusion. 

The  final  role  deletes  any  reference  to 
direct  or  indired  costs  as  a  basis  for 


indusion  at  exdarioa  of  a  transaction 
from  die  coverage  (rf  die  regulation.  The 
final  rule  omits  tUs  distinction  based  on 
the  view  that  it  is  an  biappiopriate 
v^de  fat  liadting  tlie  scope  of  die  nde. 
As  the  paUic  eomment  msids  dev.  use 
of  a  dired/indired  cost  distinction 
creates  d^culties  in  identifying  wdiich 
transactions  are  covered  by  the  rule  at 
the  time  into  whidi  they  are  entered. 
Further,  exdodon  of  indired  coat 
transactions  may  result  in  a  shift&ig  of 
cost  by  participants  from  dired  to 
indired  cost  categories  in  order  to 
evade  die  rule.  Fteally,  indired  cost 
transactions  may  represent  a  significant 
portion  of  the  cost  of  covered 
transactions,  and  the  Federal 
Government's  interest  in  these 
transactions  cannot  be  legitimately        ^ 
distinguished  from  its  interest  in  (fired 
cost  transactions. 

The  final  common  rule  adopts  a  new 
approach  intended  to  avoid  the 
limitations  of  the  dired/indirect  cost 
approach.  Also,  it  more  dearly  identifies 
the  transactions  affected  by  the  rule  so 
that  participants  may  better  avoid 
inadvertent  violations  of  the  rule.  In 
response  to  the  general  concern  that  the    • 
rule  reaches  too  for,  the  final  rule 
contains  several  changes  which  have 
the  effed  of  significandy  limiting  and 
darifying  its  scope.  Section 

.110(a)  is  revised  to  distinguish 

between  primary  covered  transactions 
and  lower  tier  covered  transactions. 
Primary  covered  transactions  are 

described  at  i llO(a)(l){i)  using 

substantially  the  same  language  as 
appeared  in  the  proposed  common  rule 

S 110(a)(1).  Primary  covered 

transactions  are  defined  to  indude  the 
transactions  formerly  identified  as 
"specially  covered  transactions"  in 

9 ■110(a)(2)  of  die  proposal  These 

transactions  include  essentially  all 
Federal  activities  other  than  Federal 
procurement  activities  in  which  the 
Federal  Government  deals  directly  widi 
a  person. 

Lower  tier  covered  transactions. 

defined  at  i .110(a)(l)(U).  are 

those  transactions  between  a 
participant  in  a  covered  transaction  and 
another  person  growing  out  of  a  primary 
covered  transaction.  The  definition  of 
lower  tier  covered  transaction 
distinguishes  between  three  types  of 
transactions.  The  first  involves 
transactions  other  than  procureraeBt 
contracts  for  goods  or  sovices  growing 
out  of  a  covered  transaction.  These 
indude,  for  example,  subgrants  under 
grants.  All  such  transactions  are 
induded  because  diey  generally  involve 
the  submission  of  applications  oc  other 
documentatioa  before  the  transaction  ts 


entered  into.  Because  of  this,  the 
enforcement  procedures  .contained  in 
the  final  rule  may  be  andied  without 
creating  (Hierons  paperwoik  or 
administrative  buntens.  See  discussion 
of$ sm 

The  second  category  of  lower  tier 
covered  transactions  is  certain 
procurement  contracts  for  goods  or 
services  growing  out  of  covered 
transactions.  The  final  rule  limits 
coverage  of  these  transactions  to 
contracts  expected  to  equal  or  exceed 
the  Federal  procurement  small  purchase 
threshold,  currendy  set  at  $25.00a  This 
exbeption  is  made  because  procurement 
transactions  under  the  Federal 
procurement  small  purchase  threshold 
frequentiy  do  not  involve  the  submission 
of  written  offers  or  proposals  under 
partidpant's  procurement  procedures. 
Consequently,  coverage  of  diese 
transactions  would  require  partidpants 
to  establish  additional  recordkeeping 
and  administrative  procedures  to 
conyily  with  the  rule. 

The  third  category  of  lower  tier 
covered  transactions  is  procurement 
contracts  for  goods  or  services  between 
partidpants  and  a  person  under  which 
such  person  will  have  a  critical 
influence  on  or  substantive  control  over 
a  covered  transaction.  This  category  is 
established  to  accommodate  the  need  to 
reach  certain  procurement  contracts 
under  $25,000  for  goods  or  services  of 
persons  having  a  critical  influence  on  or 
substantive  control  over  a  covered 
transaction.  e.g..  bid  and  prcqxMal 
estimators  and  preparers.  The  final 
common  rule  is  formatted  to  permit 
agendes  to  add  to  die  example  of  soch 
persons  for  pniposes  of  their  individnal 
agency  pro-ams.  See  agency  specific 
amendments.  Only  contracts  vrith  those 
perstms  listed,  rither  in  die  common  rule 
or  as  a  result  of  agency  spedfic 
additions,  will  be  oonddared  lower  tier 
covered  transactions  under  paragraidi 
(aKl)(ll)(C). 

One  oonunenter  urged  that  estimators 
be  included  widdn  the  scope  of  lower 
tier  covered  transactions,  We  have 
condudad  that  it  is  unnecessaiy  to 
indude  such  a  provision  in  die  Ust  in 
paragraph  (aXlXiiXC)  of  the  omrnnnn 
rule  beoBkosa  sudi  persons  do  not 
pwrtidpata  in  agency  programa 
througboot  the  Fadoal  Government 
Thoaa  agendaa  vdiosa  propana  involve 
estimatocs  may  designate  sodi  persons 
as  having  a  critical  ''***'««~«  on  or 
substantive  control  over  a  covered 
transaction  in  their  individnal  agency 

Other  changes  in  the  rule  alao  serve  to 
narrow  its  soqpe.  The  indusion  of  die 
concept  of  piindpala  limits  tlie  efEed  of 
the  rule  to  partidpants  and  dieir 


prindpals.  and  thereby  exdndes  aU 
other  individuals  employed  by 
partidpants  or  prindpals.  The 
elimination  of  |  __^32S(a)  of  die 
automatic  application  of  debarments 
and  suspensions  to  subsidiaries  also 
limits  the  effed  of  debarment  and 
suspension  actions.  Further,  the  rule 
generally  exdudes  procurement  contrad 
transactions  which  do  not  equal  or 
exceed  the  Federal  procurement  small 
purchase  threshold,  currently  set  at 
$25,00a  These  changes  are  believed  to 
be  more  ^propriate  methods  of 
narrowing  the  focus  of  the  rule  to 
transactions  and  persons  about  which 
and  wh(Hn  the  Federal  Government 
should  be  most  concerned. 

Some  commenters  questioned  the 
meaning  of  the  term  "intermediary."  The 
term  is  unnecessary  in  view  of  the 
changes  made  to  tltis  provision,  and  is 
omitted  from  the  final  regulation. 

One  congressional  commenter  urged 
that  the  rule  cover  export  licensing.  The 
final  common  rule  does  not  cover  these 
licensing  actions  in  part  because  export 
licenses  issued  under  the  Export 
Administration  Ad  of  1979,  as  amended, 
and  licenses  under  the  Arms  Expmt 
Control  Act  as  amended  may  be  denied 
only  for  certain  reasons  specified  by 
statute.  These  reasons  are  not  currendy 
compatible  with  die  causes  for 
debarment  under  this  rule.  Moreover, 
the  Department  of  Commerce  and  State, 
whidi  administer  these  licensing 
programs,  current^  have  procedures  for 
exduding  persons  from  those  programs. 
Persons  so  exduded  would  be 
considered  "ineligible"  under  diis  rale, 
and  would  be  so  Usted  on  the  List  of 
Persons  Excluded  frtaa  Federal 
Procurement  or  Nonprocureirtent 
Programs. 

Section 110(aM2)  of  die  rule 

contains  the  languagw  foimeriy 

contained  in  i 110(a)(3).  widi  an 

amendment  This  paragraph  is 
reorganized  for  clarity  and  to  conform  to 
the  order  of  reference  to  transadiooa 
exduded  by  the  Executive  Order. 

The  list  in  I ^110(aK2)  is 

diqittcatadfaii a00(c)  to  darify  diat 

a  person  who  has  been  dahaired  or 
suspended  neverthdess  retains 
eligibility  for  the  listed  transactions.  Fbr 
example,  if  a  person  recdving  dteaUlity 
benefits  is  deoaiied  for  any  of  the 

causes  under  8 J06  in  connection 

with  performance  of  a  grant  sodi 
person  is  not  prohibited  from  oontinning 
to  recdve  die  disability  benefits. 

Persons  engaged  in  die  transactions 
on  this  exdndon  list  are  not  required  to 
comply  with  die  cerlificatian 

requirements  in  I ^10  in  connection 

with  such  transactions.  For  instance,  an 
individual  does  not  need  to  oolify  ^t 


he  or  she  is  not  debarred  or  suspended 
in  order  to  recdve  food  stao^is. 

A  particular  transaction's  »^''^vf\^m 
from  the  definition  of  covered 
transaction,  however,  does  not  affed  the 
Federal  Government's  authority  to 
debar  a  person  from  any  of  the  causes 

under  { 305  in  connection  with  that 

transaction.  For  instance,  a  person  may 
be  debarred  for  fraud  in  connection  widi 
acceptance  of  food  stamps. 

Three  new  categories  of  transactions 
are  also  excluded  pursuant  to  this 
paragraph.  The  final  common  rule  now 
indudes  reference  to  two  categories 
identified  in  the  Executive  Order  but 
omitted  from  the  proposed  common  rale: 
direct  awards  to  foreign  governments 
and  public  international  organizations 
and  federal  employment  libe  exclusion 
for  foreign  governments  and  public 
international  organizations  has  been 
expanded  to  include  related  entities 
involved  in  such  transactions.  This 
change  is  made  as  a  consequence  of  the 
deletion  of  "domestic"  in  the 

introductory  sentence  of  9 110(a). 

See  the  discussion  of  that  change  above. 
This  addition  is  published  as  an  interim 
final  rule,  and  public  comment  is 
expressly  invited.  A  new  exclusion  has 
been  added  for  transactions  growing  out 
of  emeigendes  or  disasters  recognized 
by  Federal  agendes.  This  change  is 
made  to  recognize  the  need  for 
expedient  action  which  could  be 
encumbered  unnecessarily  by 
application  of  this  rule. 

Section 110(b)  is  amended  by 

deleting  the  word  "additional"  befcne 
"affiliates"  in  the  last  sentence.  This 
change  is  made  to  conform  the  provision 
to  the  changes  made  in  9        ^''^ 
relating  to  subsidiaries  and  affiliates. 

Section 110(c)  is  amended  by 

deleting  the  first  sentence.  The  phrase 
"under  Federal  procurement  contracts" 
is  added  to  OKxfify  "subcontractors"  in 
the  second  sentence  to  make  dear  that 
the  exception  does  not  indiuie  contracts 
or  subcontracts  under  covered 
transactions.  The  last  sentence  of  this  ' 
provision,  as  contained  in  the  proposed 
rule,  is  omitted  as  unnecessaiy.  Tliat 
sentence  contained  instructions  from 
OMB  to  the  agendes. 

Section 115  Policy. 

A  new  paragraph  (c)  is  added  to  dds 
secticm.  llie  new  paragraph  provides 
that  where  more  than  one  agency  has  an 
interest  in  proposing  a  debarment  or 
suspension,  a  lead  agency  may  be 
dedgoated  for  purposes  of  taldng  the 
debarment  or  suspension  action.  This 
change  is  nude  for  three  reasons.  First 
it  will  fadUtate  coordination  of  Federal 
agencies  having  shared  interests  in  the 
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debannent  or  suspension  of  a  person. 
Second,  it  wiU  enhance  efficiency,  by 
avoiding  duplication  of  effort  by  several 
agendea.  Third,  it  will  protect  persons 
from  being  subject  to  multiple 
debarment  or  suspension  proceedings 
by  different  agencies.  Public  comment 
urged  that  the  agencies  act  as  "one 
government"  This  provision  will  help 
respond  to  these  comments,  and  will 
coi^orm  the  rule  to  the  proposed 
changes  to  the  FAR  published  on  July  31, 
1987  (52  FR  28642-46). 

Section .200   Debarment  or 


JXO  has  been 


suspension. 

The  language  of  S 

substantially  revised  to  state  more 
clearly  the  effect  of  a  debannent  or  i 
suspension.  In  the  proposed  rule,     | 

9 .200(a]  described  the  effect  of  a 

debarment  or  suspension  on  the 
eligibility  of  persons  to  be  participants 

in  covered  transactions;  S !200(b) 

described  the  effect  on  such  persons  to 
serve  in  certain  key  capacities  within 
participants  (see  discussion  of 

S .510).  The  final  rule  is  organized 

to  describe  with  greater  clarity  the  effect 
of  debarment  and  suspension  in  relation 
to  the  different  categories  of  covered 
transactions. 

Section .200(a)  now  specifically 

provides  that  debarred  or  suspended 
persons  are  excluded  as  either 
participants  or  principals  in  primar] 
covered  transactions.  Section 

.200(b)  now  provides  that 

debarred  or  suspended  persons  are 
excluded  from  participating  in  lower  tier 
covered  transactions. 

A  number  of  commenters  expressed 
concerns  about  the  effect  of  debarment 
or  suspension.  One  commenter  asked 
what  would  happen  if  a  debarment  or 
stispension  terminated  between  the  date 
of  bid  opening  and  the  date  of  award. 
Although  these  regulations  do  not 
specifically  address  this  question,  the 
practice  under  the  FAR  is  that  if  the 
debarment  terminated  prior  to  the  date 
of  award,  the  award  may  be  made  to  the 
formerly  debarred  person. 

Some  commenters  expressed  concern 
that  the  pro])osed  rule  implied  that  a 
person  who  was  debarred  or  suspended 
might  be  excluded  from  aU  Federal 
Government  benefits.  In  response  to 

these  comments,  a  new  S ^OQ(c) 

has  been  added.  This  paragraph 
contains  language  formeriy  found  in 

S lia(a)(3).  The  order  of  the  items 

excluded  has  been  amended  to  conform 
to  the  order  of  reference  in  the 
Executive  Order.  The  list  has  also  been 
expanded  consistent  with  the 

amendment  at  9 .110(a)(2)  to  i 

include  direct  awards  to  foreign      | 
governments  and  public  international 


organizations  (and  related  transactions). 
Federal  employment,  and  transactions 
growing  out  of  national  or  agency- 
recognized  emergencies  and  disasters. 
The  reference  to  direct  awards  to 
foreign  governments  and  public 
international  organizations  is  published 
as  an  interim  final  rule,  and  public 
comment  on  that  item  is  specifically 
invited. 

The  addition  of  this  list  of  exclusions 

to  9 -200  makes  clear  that  persons 

who  are  debarred  or  suspended  are  not 
rendered  ineligible  for  participation  in 
the  nonprocurement  transactions  listed 
in  this  paragraph.  For  example,  debarred 
and  suspended  persons  continue  to  be 
eligible  for  protection  of  their  deposits  in 
federally-insured  financial  institutions 
as  such  protection  is  a  statutory 
entitlement  Incidental  benefits  include 
use  of  the  U.S.  Postal  Service,  National 
Parks  and  recreation  areas,  and  certain 
Federal  licenses  and  permits. 

Ck)mmenter8  also  questioned  whether- 
debarment  of  a  person  would  preclude 
that  person  from  having  any  form  of 
connection  with  a  participant  Under  the 
rule,  a  person  who  is  debarred  or 
suspended  is  only  excluded  from  either 
a  participant  or  a  principal  of  either  a 
primary  or  lower  tier  covered 
transaction.  Such  person  is  not 
precluded  from  serving  in  another 
capacity  with  respect  to  a  participant 
such  as  a  non-prindpal  employee. 

Several  commenters  raised  concerns 
about  the  motives  behind  and  severity 
of  a  debarment  or  suspension  action 
and/or  its  govemmentwide  effect  Some 
feared  overzealous  use  of  the 
procedures  to  harass,  punish,  or  defimd 
certain  groups.  In  fact  however,  the 
causes  and  due  process  procedures  for 
nonprociuement  debarment  and 
suspension  are  not  essentially  different 
from  those  for  nonprocurement 
debarment  and  suspension  before 
Executive  Order  12549.  The  prindpal 
difference  is  that  a  govemmentwide 
system  will  save  the  Federal 
Government  the  cost  and  effort  of  taking 
repetitive  actions  to  exdude 
partidpation  of  the  same  entity.  Other 
less  severe  remedies,  such  as 
8us{>ension  or  termination  of  a  particular 
grant  or  disallowance  of  costs,  will 
remain  available,  and  may  be  more 
appropriate  in  many  circumstances. 
OveraiL  the  process  should  be  viewed 
as  benefidal  to  the  vast  majority  of 
partidpants  because  it  will  ensure  that 
assistance  and  benefits  go  only  to 
qualified,  responsible  participants. 

A  related  concern  was  whether  a 
debarred  or  suspended  person  could 
serve  on  the  board  of  directors  or  as  an 
officer  of  a  nonprofit  organization 
receiving  Federal  funds.  A  board 


member  or  officer  is  induded  within  the 
definition  of  "prindpal"  at 

9 .105(p).  Therefore,  an 

organization  would  be  ineligible  to 
partidpate  in  covered  transactions  if  a 
debarred  or  suspended  individual  was 
either  an  officer  or  director. 

.  .210    Voluntary 


Section 

exclusion. 

This  section  was  designated  as 

9 .205  in  the  proposed  common 

rule.  It  is  redesignated  as  9 ^0  to 

conform  to  the  order  of  reference 
throughout  the  rule  to  "debarred." 
"suspended."  "ineligible,"  and 
"voluntarily  exduded"  persons.  Section 

.210  of  the  proposed  common  rule, 

"Ineligible  Persons,"  has  been 

redesignated  as  9 .205  for  the 

same  reason.  Further,  text  of  this  section 
is  amended  by  replacing  the  term 
"partidpants"  with  "persons"  to  make  it 
dear  that  voluntary  exdusions  may 
affect  both  partidpants  and  prindpals. 
The  second  sentence  is  deleted  bom  the 
final  common  rule  because  it  is 
misleading.  The  requirement  to  contact 
the  original  action  agency  is  eliminated 
for  partidpants  and  is  limited  to  Federal 
agencies.  Partidpants  are  not  preduded 
from  doing  so,  however,  if  they  so 
choose.  This  is  to  conform  the  section  to 

9 510(b)(2).  which  allows 

participants  to  rely  on  certifications 
received  from  lower  tier  partidpants, 
and  to  recognize  the  fact  that 
participants  are  not  expected  to  be  in 
possession  of  the  List  This  change 
further  reduces  the  compliance  burden 
imposed  on  partidpants. 

Section 215   Exception  provision. 

The  term  "voluntarily"  is  inserted 
before  "exduded"  in  the  first  sentence 
of  this  provision.  This  change  is  made  to 
recognize  that  no  exception  may  be 
granted  to  a  person  who  is  ineligible  for 

a  program,  as  defined  in  9 .105(i); 

whereas,  an  exception  may  be  granted 
to  a  voluntarily  exduded  person. 

Section 220    Continuation  of 

Covered  transactions. 

The  caption  of  this  section  has  been 
amended  to  conform  to  the  use  of 
"covered  transaction"  in  place  of 
"award"  throughout  the  rule.  Two 
commenters  asked  for  darification  that 
no-cost  time  extensions  or  change 
orders  were  not  affected  by 

9 220(6).  Language  is  added  to 

indicate  that  no-cost  time  extensions  of 
existing  awards  are  not  affected  by 
subsequent  debarments  or  suspensions. 
A  similar  provision  is  not  induded  for 
change  orders  because  of  the  varied 
nature  of  change  orders.  If  change 


orders  are  necessary  to  protect  the 
integrity  of  the  covered  transactioQ.  the 

exception  provisions  of  | ,215 

may  be  utilized. 

Section .225    Failure  to  adhere  to 

restrictions. 

The  phrase  "ineligible  or  voluntarily 
exduded"  is  substituted  for  "otherwise 
exduded"  each  time  it  appears  in  this 
provision  and  throughout  the  regulatioiL 
This  change  limits  the  reference  to 
actions  covered  by  this  regulation. 

The  first  sentence  of  this  section  is 
amended  to  more  deariy  state  the  types 
of  transactions  which  would  constitute  a 
violation  of  ttie  rule.  The  proposed 
common  rule  language  could  have  been 
read  as  predudi^  any  transaction  with 
any  person  who  was  debarred, 
suspended,  ineligible,  or  voluntarily 
excluded,  regardless  of  whether  the 
transaction  was  in  connection  with  a 
covered  transaction,  or  whether  the 
person  was  ineligible  or  voluntarily 
exduded  from  the  individual  transaction 
involved. 

The  final  conunon  rule  also 
substitutes  "knowingly"  for  "known  or 
reasonably  should  have  been  known"  to 
conform  this  provision  to  the 
comparable  proposed  FAR  provision. 
The  comparable  FAR  provision  appears 
in  the  certification  in  Uie  July  31, 1987 
proposed  amendments  to  the  FAR  (52 
FR  28642-46).  Knowingly  doing  business 
with  a  debarred  or  suspended  person 
could  result  in  a  cost  disallowance  or 
other  action. 

Six  conunenters  expressed  concerns 
that  the  sancticms  for  failing  to  adhere  to 
restrictions  would  place  an  undue 
burden  on  participants.  In  response  to 
these  concerns,  a  provision  is  added 
stating  that  a  partidpant  pursuant  to 

9 .510(b),  unless  the  partidpant 

knows  that  the  certification  is 
erroneous.  The  burden  of  proof  is  on  the 
Federal  Government  to  prove  that  the 
partidpant  knowingly  did  business  with 
a  debarred  or  suspended  person. 

Section .305    Causes  for  debarment. 

Several  commenters  expressed 
concern  that  the  proposed  common  rule 
vested  too  much  administrative 
discretion  in  agendes,  that  the  causes 

for  debarment  under  9 .305  were 

too  broad  and/or  vague,  and  that  some 
of  the  groimds  for  debarments  were 
inconsistent  with  those  in  the  FAR.  The 
prindpal  concern  raised  was  that 
agencies  might  use  the  debannent 
process  to  exdude  persons  for 
inadvertent  or  insignificant  actions  or  as 
punishment  These  concerns  focused  on 
the  grounds  in  three  paragraphs. 

Concern  was  expressed  that 
paragraph  (b)(1)  and  (b)(3),  which 


permitted  debarment  based  oo  willful  or 
material  faUures  to  perform  or  violations 
of  applicable  requirements,  could  be 
used  to  exdude  persons  for  insignificant 
cause.  Other  commenters  objected  to 
paragraph  (c)(2),  which  permits 
debarment  based  on  a  puBrticipant's 
doing  business  with  a  person  the 
partidpant  knew  or  should  have  known 
was  debarred,  suspended,  ineligible,  or 
voluntarily  exduded  from  a  covered 
transaction.  The  concern  was  that 
persons  could  be  debarred  for 
unintentional  and  inadvertent  violations 
of  these  provisions. 

The  final  rule  retains  most  of  the 
groimds  for  debarment  of  the  proposed 
rule  with  amendments.  Most  of  the 
amendments  are  to  conform  the  grounds 
for  debarment  under  this  rule  with  those 
contained  in  the  FAR  causes  for 
debarment  at  48  CFR  9.406-2  (a)-(c). 
Paragraph  (a)  is  amended  to  delete  the 
phase  beginning  with  "any  offense 
indicating"  through  the  colon,  in 
conformity  with  the  comparable  FAR 
provision.  Paragraphs  (a)(1)  through 
(a)(4)  restate  the  causes  for  debarment 
contained  in  paragraphs  (a)(1)  through 
(a)(3)  and  (c)(3)  of  the  proposed  rule  in 
language  that  more  dosely  parallels  the 
comparable  FAR  provisions.  They  have 
also  been  reordered  to  conform  to  the 
order  of  the  FAR  provisions. 

One  commenter  suggested  that  the 
grounds  for  debarment  under 

9 305(a)  be  restricted  to  the 

offenses  related  to  the  assistance 
program  or  benefit  in  question.  In  order 
for  the  Federal  Government  to 
adequately  protect  its  various  interests, 
it  is  necessary  to  take  cognizance  of  a 
person's  propensity  to  commit  fraud  or 
other  wrongs  in  other  similar 
relationships,  whether  the  original 
offense  was  against  another  Federal 
agency,  a  State,  or  a  private  person.  It  is 
the  act  of 'Wrongdoing,  and  not  the 
program  or  victim,  that  is  relevant  to  the 
protection  of  the  Federal  interest 

The  phrase  "public  or  private 
agreement  or  fransaction"  in  paragraph 
(a)(1)  is  intended  to  paraUed  "public 
centred  or  subcontrad"  in  48  CFR 
9.406-2(a)(l].  Private  agreements  and 
transactions  need  to  be  covered  because 
certain  lower  tier  covered  transactions 
will  be  between  two  private  parties. 

Other  changes  are  made  to  narrow  the 
grounds  for  debarment  in  response  to 
the  public  comments.  Paragraph  (b)  is 
amended  by  substituting  the  phrase 
"integrity  of  an  agency  program"  for 
"present  responsibiUty  of  a  partidpant" 
lliis  change  is  made  to  better  describe 
the  Federal  interest  intended  to  be 
protected  by  the  grounds  for  debarment 
outlined  in  paragraph  (b). 


Several  commenters  objected  to  the 
"or  material"  language  in  paragraphs 
(b)(1)  and  (bK3).  In  response  to  these 
comments,  and  to  conform  with  the  FAR 
causes  for  debarment  at  48  CFR  9.406- 
2(b).  that  language  has  been  deleted 
from  the  final  rule. 

Paragraph  (c)(1)  has  been  amended  to 
restrict  this  cause  to  debarments  by 
Federal  departments  or  agendes  under 
the  FAR  procurement  debarment  and 
suspension  regulations.  48  CFR  Subpart 
9.4.  Paragraph  (c)(1)  in  the  proposed  rule 
provided  that  a  person  may  be  debarred 
for  debarment  or  equivalent 
exclusionary  action  by  any  public 
agency  or  instrumentahty  for  causes 
substantially  the  same  as  provided  for 

by  9 305.  This  cause  was 

narrowed  to  indude  only  debarments  by 
Federal  agencies  under  the  FAR  and 
nonproctuement  debarments  by  Federal 
agencies  taken  prior  to  the  effective  date 
of  these  regulations.  This  change  was 
made  in  response  to  the  concern  that 
State  debarment  proceedings  may  not 
provide  the  same  due  process  rights  as 
Federal  proceedings  and,  therefore,  such 
proceedings  by  themselves  should  not 
constitute  suffident  cause  for  a  Federal 
debarment 

Paragraph  (c)(2)  has  been  amended  by 
substituting  "knowingly"  for  "known  or 
reasonably  should  have  been  known"  to 
conform  to  the  comparable  proposed 
FAR  provision.  The  comparable  FAR 
provision  appears  in  the  certification  in 
the  July  31, 1987  proposed  amendment  to 
the  debarment  provision  (52  FR  28642- 
46). 

Paragraph  (c)(3)  in  the  proposed 
common  rule  has  been  moved  in 
substance  to  paragraph  (a)(4)  to  conform 
to  the  FAR. 

Paragraph  (c}(3]  was  designated  as 
paragraph  (c)(5)  of  the  proposed  < 
common  rule.  Commenters  expressed 
concern  that  the  effect  of  this  provision 
would  be  to  convert  this  regulation  into 
another  tool  used  by  agencies  to  collect 
debts,  and  that  this  provision  could  be 
used  to  exclude  persons  with  a  single  or 
nominal  debt.  These  concerns  are 
unwarranted.  This  cause  is  intended  to 
ensure  that  the  Federal  Government 
does  not  enter  into  covered  transactions 
with  persons  who  have  either  defaulted 
on  a  single,  substantial  obligation  to  a 
Federal  agency  (e.g,  an  agri-business 
loan,  but  not  a  single  student  loan],  or 
defaulted  on  a  number  of  obligations  to 
one  of  more  Federal  agencies.  It  is  also 
not  intended  to  reach  debts  once  in 
default  that  have  since  been  repaid  or 
otherwise  forgiven. 

In  light  of  the  public  comment  and  the 
underlying  purpose  of  the  provision,  the 
final  rule  is  amended  to  provide  that 
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debarment  may  be  based  on  a  failure  to 
satisfy  a  single,  substantial  outstanding 
debt  or  a  number  of  outstanding  debts 
owed  to  any  Federal  agency  or 
instrumentality,  provided  that  such  debt 
is  uncontested  or  that  all  administrative 
remedies  have  been  exhausted  by  the 
debtor.  Additionally,  because  concern 
was  raised  that  this  cause  might  be  used 
as  a  method  for  compelling  pajrment  of 
tax  deficiencies  and  related  j 

assessments,  the  cause  has  been 
amended  in  the  final  rule  to  exclude 
debts  due  under  the  Internal  Revenue 
Code. 

Paragraph  (c)(4)  of  the  proposed 
common  rule  is  deleted  firom  the  final 
common  rule.  This  cause  for  debarment 
is  not  in  the  FAR,  and  raises  possible 
due  process  concerns. 

Paragraph  (c)(6)  in  the  proposed  rule 
is  redesignated  as  paragraph  (c)(4)  in  the 
final  rule. 

As  revised,  the  causes  for  debarment 
are  now  better  tailored  to  focus  on  the 
appropriate  range  of  events  and 
behavior  that  potentially  threaten  the 
integrity  of  federally-administered 
nonprocurement  programs  and  mora 
closely  parallel  the  FAR  causes  for  j 
debarment.  Additionally,  the  rule     '' 
provides  adequate  protection  to  the 
public  and  business  community  against 
frivolous  agency  debarment  actions  or 
actions  based  on  insignificant  events. 

Section .300  clearly  states  that  the 

mere  technical  existence  of  a  cause  for 
debarment  does  not  require  an  agency 
to  debar.  Under  that  section,  the 
debarring  official  must  consider  the 
seriousness  of  the  person's  acts  and  any 
mitigating  factora,  before  rendering  a 
decision.  Moreover,  the  procedures  in 

9S ,310- .314  guarantee 

substantial  due  process  rights  to  a 
penon  proposed  for  debarment,  and  any 
final  determination  by  an  agency  is 
subject  to  judicial  review. 


Section . 


^310  Procedures. 


The  provisions  contained  in 

S .310  of  the  proposed  rule  are 

restructured  and  simplified  to  improve 
their  readability.  The  language  is  now 
divided  into  separate  sections, 

§{ 310- .314.  The  substance 

of  the  common  rule,  as  revised,  is 
essentially  unchanged  from  that  of  the 
proposed  common  rule. 

lae  language  from  the  first  part  of 

proposed  rule  § .310(b],  is  now 

contained  in  substance  in  9 .310. 

9 .310(a)  is  now  contained  in 

substance  in  § .311. 

9 .310(b)(1)  is  now  in  9 ^312. 

9 .310(b)(2)  is  now  in 

9 313(a).  9 310(b)(3)  il 


.^0(b)(5)  is  now 
^0(b)(6)  is  now 


now  in  9 . 


-313(b). 


-310(b)(4)  is  now  in  9 


-314 


(a)  and  (b).  9 

9 ^4{c).  9 

9 314(d).  ^        ^ 

Further,  the  provisions  have  been 
structured  to  permit  individual  Federal 
agencies  to  insert  additional  provisions 
necessary  to  conform  the  regulation  to 
their  internal  operating  procedures. 
Additionally,  non-substantive  language 
changes  have  been  made  in  various 
sections  to  improve  clarity. 

The  Department  of  Housing  and 
Urban  Development  (HUD)  has 
organized  its  procedural  sections 
differently  to  accommodate  actions  for 
both  procurement  and  nonprocurement 
debarment  and  suspension.  See  its 
agency  specific  preamble. 

Public  comments  focused  on  several 
aspects  of  the  procedures.  Some 
commenters  expressed  concern  that  the 
standard  of  proof  was  too  low.  The 
"preponderance  of  the  evidence" 

standard  set  out  in  S .314(c)(1)  is 

the  same  standard  of  evidence 
contained  in  the  FAR.  48  CFR  9.406- 
3(d)(3),  and  in  other  regulations 
Governing  comparable  proceedings 
throughout  the  Federal  Government. 
Moreover,  this  standard  has  been  found 
adequate  by  courts  reviewing  actions 
under  the  FAR  and  other  such 
regulations.  For  these  reasons,  the 
"preponderance  of  the  evidence" 
standard  is  retained  in  the  final  rule. 

Some  commenters  expressed  concern 
that  the  regulation  does  not  clearly 
assign  the  burden  of  proof.  While  the 
proposed  common  rule  was  silent  on 
this  point,  a  new  paragraph  (c)(2)  is 
added  which  states  that  ihe  burden  of 
proof  is  on  the  proposing  agency. 

Many  commenters  urgecrViat  the 
regulation  include  an  administrative 
appeal  process.  The  purpose  of  these 
regulations  is,  among  other  things,  to 
ensure  that  minimum  due  process  is 
guaranteed  to  all  respondents.  Due 
process  does  not  require  that 
administrative  agencies  provide  an 
administrative  appeal  from  its  decisions 
to  debar.  The  final  rule  allows 
individual  agencies  to  decide  what  level, 
style  or  avenue  of  appeal,  if  any,  they 
wish  to  provide.  This  approach  is 
consistent  with  rules  currently  in  effect 
for  debarment  under  the  FAR,  which 
have  been  upheld  by  the  courts. 

Two  commenters  objected  to  the 
procedures  now  contained  in 

9 314  (a)  and  (b),  "No  additional 

proceedings  necessary"  and  "Additional 
proceedings  necessary,"  respectively,  in 
which  the  debarment  decision  may  be 
based  on  the  administrative  record 
without  providing  the  respondent  a  fact- 
finding hearing.  The  procedural  section 
of  the  proposed  common  rule  was 
drafted  to  conform  to  the  procedures  for 


debarment  under  FAR.  Those 
regulations  have  withstood 
Constitutional  challenge.  VyHiere 
material  facts  are  not  in  dispute,  due 
process  does  not  require  a  hill  fact- 
finding hearing,  including  confrontation 
of  witnesses.  The  final  rule,  like  the 
proposed  rule,  neither  requires  agencies 
to  nor  precludes  them  from  providing 
hearings  to  receive  and  consider 
mitigating  evidence  and  other 
information  that  may  influence  the 
agency's  decision. 

Section 314(d)(2)  permits 

dismissal  without  prejudice  of  a 
debarment  action  against  a  person. 
Should  a  second  agency  debar  that 
same  person,  however,  such  debarment 
shall  have  govemmentwide  effect  and 
shall  be  recognized  by  the  agency  that 
had  dismissed  its  own  debarment 
action. 

Section .315  of  the  proposed 

rule,  "Effect  of  proposed  debarment" 
gave  limited  effect  to  a  proposed 
debarment  Concern  was  expressed  that 
this  sort  of  provision  meant  in  effect 
that  persons  could  be  considered  guilty 
before  having  had  an  opportimity  to 
defend  themselves.  In  response  to  this 
concern,  and,  since  the  suspension 
provision  permits  agencies  to  exclude 
persons  viewed  as  posing  a  threat  to 
Federal  interests  pending  a  debarment 
decision,  this  provision  was  deleted, 
together  with  all  related  references 
elsewhere  in  the  regulation.  Proposed 
debarments  currently  do  not  have 
govemmentwide  effect  under  the  FAR, 
although  such  effect  is  proposed  in  the 
July  31, 1987  notice  of  proposed 
rulemaking  (52  FR  28642-46).  U  the  FAR 
adopts  this  treatment  this  provision  will 
be  reconsidered. 

Section .315  of  the  final  rule. 

"Settlement  and  voluntary  exclusion." 

formerly  designated  9 ^20, 

reflects  changes  to  clarify  the  purpose 
and  effect  of  voluntary  exclusions  under 
settlement  agreements. 

Section 320.  "Period  of 

debarment"  designated  as  9 -325 

in  the  proposed  rule,  is  imchanged  from 
the  proposed  rule.  Some  commentera 
urged  a  shorter  period  of  debarment 
and  others  urged  longer  periods.  The 
proposed  rule  language  is  amended  to 
be  made  consistent  with  the  FAR.  In  this 
regard,  the  phrase  "or  indefinite"  is 
deleted  bom  paragraph  (a)  of  the  finaf 
common  rule.  Additionally,  the  word 
"may"  in  the  final  sentence  of  that 
paragraph  has  been  replaced  by  "shall." 

The  language  at  the  beginning  of 

9 .320(c)  has  been  amended  to 

improve  clarity.  Under  this  paragraph, 
respondents  may  request  reversal  of  a 
debarment  or  a  reduction  in  its  period  or 


scope.  Such  request  must  be  in  writing 
■and  supported  by  documentation. 

Section 330(a)  of  the  proposed 

rule  (now  designated  9 325(a). 

"Scope  in  general")  provided  that 
debarment  automatically  included  all 
.  subsidiaries,  divisions,  and  other 
organizational  elements  of  a  participant 
or  an  affiUate.  The  scope  of  a  debarment 
has  been  narrowed  in  the  final  rule  by 
deleting  the  term  "subsidiaries"  from 

9 325(a)(1).  As  a  result* 

subsidiaries  will  be  treated  as  affiUates 
imder  the  rule,  and  debarring  agencies 
must  afford  them  the  same  rights  to 
notice  and  opportimify  to  respond  to  the 
proposed  debarment  as  that  given  any 
penon  proposed  for  debarment  In  other 
words.  affiUates  will  be  considered 
respondents  under  the  rule  if  a  proposed 
debarment  action  includes  them. 
Because  of  this  change,  the  word  "other" 
has  been  deleted  before  "affihate"  hi 

former  9 330(a)(2)  to  recognize 

that  there  is  only  one  class  of  affiUates. 
all  of  which  are  entitied  to  the 
procedural  rights  afforded  all 
respondents.  As  a  result  of  the  change 
affecting  affiliates,  agencies  that  also 
seek  to  debar  partiadar  affiliates  of  a 
participant  will  similarly  need  to 
identify  such  affiliates  and  provide  them 
with  notice  of  the  proposed  debarment 

under  9 .312  and  the  opportunify 

to  participate  in  proceedings  under 
9 313. 

Section 32S(a)(l)  specifically 

states  that  a  debarment  may  be  limited 
to  particular  individuals,  divisions  or 
organizational  elements  of  participants. 
In  such  cases  the  notice  of  proposed 

debarment  under  9 .312  will  be 

directed  only  to  the  affected  individuals, 
divisions  or  organizational  elements. 

Some  commenters  objected  to  the 
possibilify  of  including  affihates  at  all  in 
any  debarment  action  where  direct 
culpability  caimot  be  shown.  Extension 
of  a  debarment  to  affiliates,  regardless 
of  complidfy,  is  necessary  to  prevent  a 
debarred  person  from  participating  in 
covered  transactions  through  or  under 
the  guise  of  other  entities  that  such 
peraon  controls. 

Section .325(b)  of  the  final  rule. 

''Imputing  conduct"  formerly 

9 330(b).  received  substantial 

public  comment  While  some  predicted 
that  imputiiig  misconduct  would 
discourage  citizen  involvement  in 
communify  projects,  others  were 
concerned  diat  the  existence  of  a  cause 
for  debarment  with  respect  to  one 
penon  would  result  in  debarment  of 
othen  wdu)  were  not  responsible  for  the 
actions  in  question.  The  principle  of 
imputing  the  misconduct  of  one 
individual  or  organization  to  another,  or 
b^ween  individuals  and  organizations. 


is  a  well  estabUshed  principle  in  the 
law.  and  has  been  used  in  debarment 
proceedings  under  both  Federal 
procurement  and  nonprocurement 
programs  that  predate  this  rule.  The 
imputed  conduct  provisions  in  this  rule 
conform  with  those  in  the  FAR. 
Other  concerns  regarding  this 
provision  are  resolved  by  the  language 
of  the  rule  itself.  Some  commenten 
expressed  the  concern  that  it  is 
inappropriate  to  impute  conduct  to 
individuals  or  organizations  without 
regard  to  their  responsibihfy  for  or 
culpabilify  hi  the  misconduct  The 

language  in  9 325(b)  expressly 

limits  imputing  conduct  to  situations 
where  the  penon  to  whom  it  is  imputed 
had  knowledge  of.  approved  of,  or 
acquiesced  in  the  misconduct  in 
question,  or  where  such  misconduct  was 
done  for  or  on  behalf  of  the  person  to 
whom  it  is  imputed.  Additional 
protection  is  afforded  individuals  to 
whom  conduct  may  be  imputed  by 
virtue  of  the  procedural  protections  in 
the  rule.  The  debarring  official  is 
required  by  these  rules  to  consider  all 
relevant  information  and  mitigating 
facton  presented  before  rendering  a 
decision.  The  rule  does  not  permit  a 
penon  to  be  debarred  based  on  imputed 
conduct  without  just  cause. 


.-400(b)  requires 


Section 400   General. 

Section 400(b)  is  reorganized 


without  substantive  change  for  greater 
clarify. 

Section 400(c)  is  added  to 

incorporate  language  currently  found  at 
48  CFR  9.407-l(b).  This  outimes  the 
approach  agencies  will  take  in  assessing 
the  adequacy  of  the  evidence  in  support 
of  a  suspension. 

Section 405    Causes  for 

suspension. 

Some  commenten  questioned  whether 
"mere  suspicion"  that  a  participant 
engaged  in  an  activify  which  would  be 
grounds  to  debar  was  sufficient  reason 

to  suspend  under  9 .405(a)(1).  The 

language  is  derived  from  the 
corresponding  FAR  provision.  48  CFR 
9.407-2(a)  provides  tiiat  suspension  may 
be  imposed  against  "a  contractor 
suspected,  upon  adequate  evidence,  of' 
commission  of  a  covered  offense.  The 
provision  here  similarly  protects  the 
interests  of  suspended  penons  by 
requiring  that  such  suspensions  based 
on  suspicion  of  an  offense  be  based  on 
adequate  evidence.  Further,  the 
provision  stating  that  an  indictment 
shall  be  considered  adequate  evidence 
to  support  H  suspension  rephcates  the 
corresponding  provision  in  the  FAR  at 
48CFR9.407-2(b). 


Moreover.  9—  , 

that  before  imposing  a  suspension,  the 
suspending  official  must  be  satisfied 
that  "immediate  action  is  necessary  to 
|Hx>tect  the  public  interest  If  the  gravity 
of  the  Federal  Government's  interest  is 
not  deemed  sufficient  suspension  may 
not  be  imposed  even  if  a  technical  cause 
to  suspend  has  been  estabUshed. 

In  addition,  the  rule  does  not  preclude 
an  agency  bom  employing  other  means 
than  suspension  to  protect  its  interests. 
Where  circumstances  warrant  an 
agency  and  a  penon  may  enter  into  an 
agreement  governing  that  penon's 
participation  in  agency  programs 
pending  resolution  of  the  matter. 
Agencies  are  expected  to  use  their 
judgment  in  resorting  to  suspension, 
balancing  the  interest  to  be  protected 
against  the  effects  resulting  bom 
imposing  a  suspension. 

One  commenter  requested 
clarification  of  the  language  contained 

in  9 405(b)  which  reads 

"Indictment  shaU  constitute  adequate 
evidence  for  purposes  of  suspension 
actions."  This  provision  is  consistent 
with  language  contained  in  the  FAR.  An 
indictment  represents  a  determination 
by  competent  authorify  that  probable 
cause  exists  to  beUeve  that  the  named 
defendant  has  committed  a  criminal  act 
executive  agencies  are  neither 
authorized  nor  positioned  to  question 
the  factual  support  for  the  aUegations 
contained  therein.  Accordingly,  an 
indictment  satisfies  the  standard  of 

9 405(a)(1)  that  there  must  be 

"adequate  evidence  *  *  *  to  suspect 
the  commission  of  an  offense." 
Therefore,  as  a  technical  matter,  the 
adequate  evidence  standard  is  met 
Agencies  would  be  remiss  if  they  failed 
to  acknowledge  the  significance  of  the 
issuance  of  an  indictment  and  to  act 
upon  it  where  a  legitimate  Federal 
Government  interest  is  threatened. 
Nonetheless,  even  where  an  indictment 
would  serve  as  a  basis  for  suspension, 
suspension  cannot  occur  unless 
immediate  action  is  necessary  to  protect 
the  pubUc  interest 


Section . 


.410   Procedures. 


The  provisions  contained  in 

9 .410  of  the  proposed  rule  are 

restructured  and  simplified  to  improve 
their  readabiUfy.  The  language  is  now 
divided  into  separate  sections, 

99 410- 413.  The 

substance  of  the  nde.  as  amended,  is 
essentially  unchanged  bom  that  bf  the 
proposed  rule. 

HUD  has  organized  its  procedural 
sections  differently  to  accommodate 
actions  for  both  procurement  and 
nonprocurement  debarment  and 
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BUBpension.  See  its  agency  specific 
preamble. 

The  language  from  the  proposed  rule 

i .410(b)(1).  is  now  contained  in 

substance  in  { 411.  The  language 

in  paragraph  (e)  is  revised  to  include 
reference  to  "Program  Fraud  Qvil 
Remedies  Act"  proceedings,  consistent 
with  the  change  to  definition  of  "civil 

judgment"  at  S .105(d),  as  a  result 

of  which  imposition  of  a  penalty  under 
that  act  could  be  a  cause  for  debarment 

Section .410(b)  (2)  and  (3)  are 

now  contained  in  substance  in 

S ,412  (a)  and  (b),  respectively. 

Section .410(b)(4)  is  now  in 

S .413  (a)  and  (b). 

§ .410(b)(5)  is  now  in 

§ 413(c).  Further,  the  provisions 

have  been  structured  to  permit 
individual  Federal  agencies  to  insert 
additional  provisions  necessary  to 
conform  the  regulation  to  their  internal 
operating  procedtues.  Recommendations 
for  substantive  change  are  discussed 
below. 

Many  commenters  expressed  concern 
about  die  procedures  employed  under 

§9 412— -^_.413  to  contest  a 

suspension.  Several  suggested  that  the 
procedures  deny  due  process  to  a 
respondent  Attention  was  particularly 
fooised  upon  the  provisions  indicating 
that  no  additional  proceedings  will  be 
conducted  where  suspension  is  based  on 
an  indictment  or  upon  advice  of  the 
Department  of  Justice  under 
§ ,413(a). 

The  provisions  regarding  the  process 
to  be  accorded  suspended  individuals  is 
derived  from  the  FAR  provisions  at  48 
CFR  9.407-3,  albeit  in  a  somewhat 
reorganized  fashion.  The  FAR 
provisions  have  been  held  to  provide 
adequate  due  process  to  protect  the 
interests  of  suspended  contractors. 
Because  these  provisions  substantively 
duplicate  those  provisions,  we  believe 
they  similarly  provide  the  required  due 
process. 

Section .415   Period  of 

suspension. 

One  commenter  proposed  that  the 
period  of  suspension  be  reduced  in  the 
final  rule.  The  commenter  believed  12 
months  was  too  long.  The  12-month 
period  noted  in  the  regulation  represents 
an  outer  bound  on  the  duration  of  a 
suspension  where  a  legal  or 
administrative  proceeding  is  not 
instituted,  unless  extended  to  18  months 
at  the  written  request  of  an  Assistant 
Attorney  General  or  United  States 
Attorney.  The  duration  of  a  suspension 
is  keyed  to  the  legal,  debarment  or 
Program  Fraud  Civil  Remedies  Act 
proceeding.  In  most  cases  a  suspension 
would  not  last  12  months.  In  cases 


where  a  loigthy  suspen^n  is  expected, 
it  may  be  necessary  for  die  suspended 
party  to  negotiate  an  alternative 
arrangement  with  the  agency.  Barring 
such  an  interim  agreement  die  agency 
may  need  to  suspend  the  penon  to 
protect  the  Federal  Government's 
interest.  The  period  of  suspension  in  the 
proposed  and  final  rule  is  identical  to 
the  FAR  debarment  procedures  at  48 
CFR  9.407-4. 

A  reference  to  the  Program  Fraud 
Civil  Remedies  Act  is  added  to  tbls 
provision.  This  change  is  to  conform  this 
provision  to  the  change  made  earlier, 
making  a  civil  penalty  imposed  under 
the  Program  Fraud  Civil  Remedies  Act  a 
basis  for  debarment 


^10   Participanta' 


Section . 


^500    GSA 


responsibilities. 

The  term  "participant"  is  replaced  by 
"person"  both  times  it  appears  in  diis 
section  to  conform  to  prior  changes 
regarding  principals. 

Section 505   [Agency] 


responsibilities. 

Section .505  is  substantially 

revised  to  conform  to  the  spirit  of 
amendments  proposed  by  die 
Environmental  Protection  Agency  (EPA) 
and  SBA.  Both  proposed  that  agency 
and  participant  responsibilities  be 
separately  addressed,  and  that  the  latter 

be  included  in  a  new  S -510. 

Section .505  now  contains  only 

agency  responsibilities. 

Paragraph  (a)' is  revised  to  simplify 
the  language.  Paragraph  (c)  of  the 
proposed  rule  is  deleted  as  not 
appropriate  for  inclusion  in  the  common 
rule.  That  provision  dealt  with 
dissemination  of  the  List  To  the  extent 
that  it  pertained  to  dissemination  within 
an  agency,  it  is  more  appropriately 
contained  in  internal  agency  procedures. 
To  the  extent  diat  it  dealt  with  external 
distribution  to  participants,  due  to  the 

addition  of  I .510  to  the  final  rule, 

participants  are  not  required  to  use  the 
List.  Former  paragraph  (d)  is 
redesignated  8 .505(c). 

Paragraph  (d)  of  the  final  rule 
generaUy  incorporates  language 
proposed  by  EPA.  SBA,  and  the 
Department  of  Agriculture.  It  requires 
agencies  to  considt  the  Nonprocurement 
List  before  entering  into  a  primary 
covered  transaction.  Paragraph  (e) 
applies  the  same  requirement  where  the 
Federal  agency  is  required  under  the 
terms  of  a  primary  covered  transaction 
to  approve  principals  in  that  transaction 
or  participants  in  lower  tier  covered 
transactions. 


Section  — 
responsibilities. 

As  noted  above,  this  section  is  added 
based  on  die  amendments  to  the 
common  rule  proposed  by  EPA  and 
SBA.  Paragraph  (a)  of  this  section 
provides  that  a  participant  in  a  primary 
covered  transaction  shall  submit  die 
certification  contained  in  Appendix  A  to 
this  regulation  at  the  time  it  submits  its 
proposal  in  connection  with  any  primary 
covered  transaction.  This  generally 
follows  the  requirement  contained  in 

S .50S(e)  of  the  proposed  rule.  The 

remainder  of  this  paragraph  appeared  at 

die  end  of  S 505(e)  of  die 

proposed  common  rule. 

In  the  proposed  rule,  at  former 
S  2nn(h),  participants  were  asked 

to  certify  for  themselves  and  for  persons 
acting  in  the  following  capacities:  "as  an 
owner  or  partner  holding  a  controlling 
interest  director,  or  ofiicer  of  the 
participant  as  a  principal  investigator, 
project  director,  or  other  position 
involved  in  management  of  the  covered 
transaction:  as  a  provider  of  federally* 
required  audit  services;  in  any  other 
position  to  die  extent  that  the  incumbent 
is  responsible  for  the  administration  of 
Federal  funds;  or  in  any  position 
chaj^d  as  a  direct  cost  under  the 
covered  transactioa"  DOD  proposed 
that  certification  be  limited  to 
participants  and  their  principals,  similar 
to  the  requirements  in  the  proposed  FAR 
provisions  governing  debarment  and 
suspension  under  Federal  procurement 
programs  published  on  July  31. 1987  (52 
FR  28642-48).  Public  comments  strongly 
supported  tids  pnqiosaL  The  final  rule 
requires  participants  to  certify  only  for 
themselves  and  for  their  principals  (see 
Appendix  A).  Consistent  with  this 
Adndnistration's  Federalism  policy. 

States,  as  defined  at  S .105(s).  will 

not  need  to  certify  as  to  themselves,  but 
will  be  required  to  certify  as  to  their 
principals. 

Agencies  proposed  a  number  of 
approaches  for  enforcement  as  to  lower 
tier  covered  transactions.  The  agency 
proposals  included  a  variety  of 
combinations  of  participants'  checking 
the  List  and  obtaining  certifications  fiom 
participants  in  lower  tier  covered 
transactions.  Numerous  commenters 
cited  the  need  for  uniformity  among 
agencies.  However,  there  was  litde 
agreement  among  the  commenters  on 
what  appsoach  should  be  taken.  Some 
preferred  chedring  the  List  some 
preferred  certtficatton.  and  others 
preferred  giving  participants  the  option 

to  do  eidiar.  i 510(b)  of  die  final 

rule  establishes  a  onifdnn  system, 
similar  to  ^t  provided  by  die  proposed 


amendment  to  the  FAR  for  Federal 
procurement  Participants  at  any  tier  are 
to  obtain  certifications  in  the  form 
specified  in  Appendix  B  to  this  final  rule 
from  participants,  about  themselves  and 
their  principals,  in  lower  tier  covered 
transactions  at  the  next  lower  tier. 

The  proposed  common  rule  included 
no  dollar  threshold  for  lower  tier 
covered  transactions.  DOD  and  the 
National  Endowment  for  the  Arts 
proposed  establishing  a  $25,000 
threshold  below  which  no  certifications 
would  be  required.  The  comments  that 
were  received  refiected  wide  support  for 
establishing  a  threshold,  but  disagreed 
on  the  dollar  amount  Commenters 
proposed  thresholds  ranging  from 
$10,000  to  $100,000. 

As  described  in  the  earlier  discussion 

of  § 110(a)(1),  "Covered 

transaction,"  the  final  rule  adopts  the 
Federal  prociu«ment  small  purchase 
threshold  (currenUy  $25,000)  as  a 
threshold  for  lower  tier  covered 
transactions  in  the  form  of  procurement 
contracts,  with  one  exception.  Hie  one 
exception  is  for  contracts  with  persons 
to  act  as  principals;  for  these  contracts 
there  is  no  threshold. 

The  threshold  for  procurement 
contracts  under  covered  transactions, 
with  the  one  exception,  is  consistent 
with  the  proposed  revision  to  the  FAR 
coverage  of  subcontracts.  As  noted 
above  for  the  broader  definition  of 
principals,  the  one  exception  is  intended 
to  provide  adequate  coverage  for  some 
Federal  nonprocurement  programs  that 
are  substantively  different  fiom  Federal 
procurement  programs.  This  broader 
definition  is  not  intended  to  create 
wider  enforcement  for  other  Federal 
programs  that  are  substantively  similar 
to  Federal  procurement  programs. 

A  number  of  commenters  suggested 
that  certification  should  be  obtained  at 
the  time  of  award  rather  than  at  the  time 
a  participant  submits  a  proposal  in 
connection  with  a  covered  transaction. 
For  many  nonprocurement  programs  this 
was  deemed  impractical.  To  wait  until 
award  would  force  agencies  and 
participants,  for  example,  to  process 
applications  only  to  find  that  the 
applicants  are  excluded.  Therefore,  the 
final  rule  requires  participants  to  submit 
certifications  at  the  time  of  proposal. 
This  also  is  consistent  with  proposed 
FAR  coverage  for  Federal  procurement 
programs,  where  Federal  contracting 
officers  will  include  a  certification 
clause  in  solicitations  as  well  as 
contracts. 

Some  commenters  suggested  that 
annual  certification  of  individuals 
should  suffice  to  ensure  that  excluded  at 
ineligible  persons  are  not  participating 
in  Federal  programs.  Commenters  also 


noted  that  any  certification  requirement 
might  create  die  need  for  investigations 
of  personnel  and  associated 
recordkeeping  burden.  The  final  rule 
allows  the  participant  to  decide  the 
method  and  fi«quency  by  which  it 
determines  the  eligibUity  of  its 
principals.  If  they  choose,  participants  at 
any  tier  may,  but  are  not  required  to, 
check  the  Nonprocurement  List  to 
determine  whether  their  principals  are 
debarred,  suspended,  ineligible,  or 
voluntarily  excluded.  It  is  noted  that 
nothing  in  the  rule  is  to  be  construed  to 
require  the  participant  to  establish  a 
system  of  records  in  order  to  render  the 
certification  in  good  faith.  Moreover,  the 
knowledge  and  information  upon  which 
a  certification  is  based  need  not  exceed 
that  which  is  normally  possessed  by  a 
prudent  person  in  the  ordinary  course  of 
business  dealings.  The  approach  taken 
by  the  final  nonprocurement  rule  in  this 
regard  is  consistent  with  that  taken  by 
the  proposed  revision  to  the  FAR. 

This  regulation  will  become  effective 
October  1, 1988,  the  start  of  the  next 
Federal  fiscal  year.  This  makes  this 
regulation  effective  on  the  same  date  as 
the  govemmentwide  grants  management 
common  rule,  "Uniform  Administrative 
Requirements  for  Grants  and 
Cooperative  Agreements  to  State  and 
Local  Governments,"  implementing 
OMB  Circular  A-102,  pubUshed  on 
March  11, 1988  (52  FR  8034-103). 

Impact  Analyses 

Executive  Order  12291 

Executive  Order  12291  requires  that  a 
regulatory  impact  analysis  be  prepared 
for  "major"  rules  which  are  defined  in 
the  Order  as  any  rule  that  has  an  annual 
effect  on  the  national  economy  of  $100 
million  or  more,  or  certain  other 
specified  effects. 

We  do  not  believe  that  this  regulation 
will  have  an  annual  economic  impact  of 
$100  million  or  more  or  the  other  effects 
listed  in  the  Order.  For  this  reason,  we 
have  determined  that  this  regulation  is 
not  a  major  rule  within  the  meaning  of 
the  Order. 

Regulatory  Flexibility  Act  of  1980 

The  Regulatory  FlexibiUty  Act  (5 
U.S.C.  605(b))  requires  that  for  each  rule 
with  a  "significant  economic  impact  on 
a  substantial  number  of  small  entities," 
an  analysis  be  prepared  describing  the 
rule's  impact  on  small  entities  and 
identifying  any  significant  alternatives 
to  the  rule  that  would  minimize  the 
economic  impact  on  small  entities. 

We  certify  that  this  regulation  will  not 
have  a  signfficant  economic  impact  on  a 
substcmtial  number  of  small  entities. 


Paperwork  Reduction  Act 

We  certify  that  this  rule  does  not 
impose  any  reporting  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980, 44  U.S.C.  Chapter 
35. 


DEPARTMENT  OF  ENERGY 
10  CFR  Part  1036 

FOR  FURTNER  INFORMATION  COnI ACT: 

Thomas  Brown,  Department  of  Energy, 
Procurement  and  Assistance 
Management  Directorate,  (MA-441), 
1000  Independence  Avenue  SW., 
Washington,  DC  20585.  (202)  586-9075. 

Carol  A.  Cowgill.  Department  of 
Energy,  Office  of  the  Assistant  General 
Counsel  for  Procurement  and  Finance, 
(GC-34]1000,  Independence  Avenue  SW. 
Washington,  DC  20585,  (202)  586-6902. 

ADOmONAL  SUPPLEMENTARY 

information:  The  Department  of  Energy 
(DOE)  is  joining  in  the  joint  publication 
of  regulations  implementing  Executive 
Order  12549,  "Debarment  and 
Suspension,"  signed  by  President 
Reagcm  on  February  18, 1986.  The 
Executive  Order  required  the  Office  of 
Management  and  Budget  (OMB)  to 
develop  guidelines  for  agency 
implementation  of  the  Order.  The  OMB 
issued  its  "Guidelines  for 
Nonprocurement  Debarment  and 
Suspension"  on  May  26, 1987,  which 
were  published  in  the  Federal  Register 
on  May  29, 1987  (52  FR  20360-20369). 

These  Guidelines  were  intended  to 
serve  as  a  model  regulation  for  adoption 
by  the  affected  agencies.  In  accordance 
witii  section  3  of  E.0. 12549.  Uie  DOE 
published  a  proposed  rule  on  December 
24, 1987  at  (52  FR  46693-48702]  that  was 
consistent  with  the  proposed  Guidelines 
but  also  contained  existing  DOE 
procedures  adopted  from  the  DOE 
procurement  and  nonprocurement 
procedures  in  10  CFR  Part  1035.  As 
required  by  the  OMB,  the  DOE  is 
participating  in  the  final  common  rule  as 
supplemented  by  the  DOE  specific 
procedures  which  were  proposed  on 
December  24, 1987. 10  CFR  Part  1035  will 
be  amended  to  reflect  that  Part  1035  will 
only  apply  to  DOE  procurement 
debarments  and  suspensions  and  will  no 
longer  govern  the  agency's 
nonprocurement  debarments  and 
suspensions. 

Five  public  institutions  submitted 
comments  to  the  DOE.  These  comments 
were  the  identical  or  substantially  the 
same  as  the  comments  these  institutions 
submitted  to  the  OMB  on  the  proposed 
common  rule  issued  on  October  20, 1987 
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at  (52  FR  39015-30062.  39198-39204)  and 
thus  are  addressed  in  the  common  rule 
preamble. 

The  DOB  is  joining  other  agencies  in 
giving  interim  final  effect  to  changes  in 
the  wording  of  its  December  24. 1987, 
proposed  rule  which  in  effect  excludes 
public  international  organizations  and 
foreign  entities  which  are 
govemmentally  controlled  or  owned  to 
some  extent  In  so  doing,  DOE  is 
dispensing  with  prior  notice  and 
comment4)ursuant  to  42  U.S.C  7191(c)(l] 
and  5  U.S.C.  553(b)(3)(B]  because  the 
changes  represent  largely  non- 
discretionary,  clarifying,  technical 
amendmoits  to  conform  the  common 
rule  to  the  actual  provisions  of  section 
1(c)  of  Executive  Order  12549.  As  such, 
the  changes  do  not  pose  any  substantial 
issues  of  fact  or  law  or  sigcdficant 
impacts  of  which  the  Department  could 
take  account  consistent  with  Executive 
Order  125*9.  In  addition,  there  is  good 
cause  to  waive  prior  notice  and 
comment  as  impracticable  because  it  is 
the  only  method  of  meeting  the 
Executive  Order  deadline  for 
publication  of  implementing  regulations 
one  year  from  the  date  of  the  OMB 
guidelines  and  achieving  the  President's 
policy  objectives  by  uniform  agency 
action.  Finally,  there  is  good  cause  to 
waive  prior  notice  and  comment  as 
unnecessary  because  a  80-day  comment 
period  on  the  interim  final  portions  of 
the  common  rule  begins  today  and  the 
DOE  will  be  able  to  respond  to  any 
relevent  cmnments  prior  to  the  effective 
date  of  the  whole  common  rule  which  is 
October  1. 19e& 

The  DOE  has  added  definitions  to 
i  1036.110  for  awardee.  Director,  the 
DOE.  and  the  DOE  List.  In 
9S  1036.110(h)(1)  and  1036.110(u)(l).  the 
DOE  identifies  the  Director, 
Procurement  and  Assistance 
Management  Directorate  as  both  the 
debarring  and  suspending  official  for  the 
DOE.  The  Director  is  also  identified  in 
§  1036.215(a)  as  the  person  designated 
for  the  DOB  to  grant  exceptions.  In 
9 1036.115(cHl).  DOE  notes  that  the 
debarment  and  suspension  of  the  DOE 
proaoement  contractors  is  covered  by 
10  CFR  Part  1035. 

Id  II  103e.31Z  1036.314(d),  and 
1036.411.  the  DOE  adds  the  previously 
pn^osed  DOE  procedures  for  the  notice 
of  proposed  DC^  debarment  notice  of 
the  debarring  official's  decision,  and  the 
notice  of  suspension.  Sections 
1036.313(1)  and  1036412(aHl)  are  added 
to  identify  that  a  request  ^  a  meeting 
should  be  sent  to  the  Director.  In  the 
DOB'S  i»oposed  rule  issued  December 
24, 1987,  the  DOE  procedures  for 
consideration  of  voluntary  exclusion 


prior  to  a  final  debarment  decision  were 
nun^Mted  i  1036.320;  in  the  final  rule, 
they  are  fouhd  in  Section  1036.315(c). 
Subpart  F  is  added  to  the  common 
rule  which  contains  the  additional  DOB 
procedures  for  debarment  and 
suspension^This  subpart  is  essentially 
the  same  as  proposed  on  December  24. 
1987.  The  only  substantive  change  is  the 
deletion  of  the  words  1)OE 
participants"  from  1 1036.615(b).  (c).  (d). 
(e),  and  (g).  This  change  deletes  ttie 
requirement  for  the  DOE  participants  to 
check  die  DOE  List  and  the 
Nonprocurement  List  prior  to  making 
any  new,  continuation  or  renewal 
awards  or  lower  tier  covered 
transactions.  Section  1036iS15(h)  is 
added  as  prohibition  for  DOE 
participants  for  awarding,  extending  or 
renewing  agreements  with  lower  tier 
participants  who  fail  to  complete  die 
certification  required  by  i  103e.510(b). 

List  of  Subjects  in  10  CFR  Part  1036 

Administrative  practice  and 
procedure.  Nonprocurement  debannent 
and  suspension.  Grant  programs/ 
Energy,  Loan  programs/Energy, 
Cooperative  agreements. 

For  the  reasons  set  out  in  the 
preamble.  Title  10  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below. 
G.LAllwi. 

Deputy  Director,  Procurement  and  Assistance 
Management  Directorate. 

1.  Part  1036  is  added  to  read  as  set 
forth  at  the  end  of  this  document 

PART  1036-GOVERNMEIITWIOE 
DEBARMEHT  AND  SUSPENSION 
(N0NPR0CUI1EMENT) 

Subpwt  A— Osneral 

1036.100  Purpose. 

1080.106  Definitknu. 

1038.110  CovnafB. 

103«.11S  PoMcy.     . 


Subpart  B    KMwM«H 

1030.200    DeiMnnent  or  suspension. 
1038.205  •  faieUgiblfl  persons. 
1038.210    Voluntaty  exclusion. 
1036.215    Exception  provision. 
1036.220    Continuation  of  covered 

transactions. 
1036.225    Faihue  to  adhere  to  reettictlons. 


1038.300    GeneraL 

1038^06    Cauaas  for  debarment 

1038.310    Procedures. 

1036l311    bresligation  and  referral 

1036^12    Notice  of  proposed  debarment 

1036.313  Opportnnity  to  cootest  proposed 
debarment 

1038.314  Debarring  ofBdal's  dedsioa. 

1038.315  Setttement  and  volaataiy 
exdttsiasL 


103&320 

Poriod  of.dabamant 

1(»8J2S 

Soopa  of  debarment 

Subpart) 

P   Suapanslon 

1038.400 

GeneraL 

1038.406 

Causes  for  snqMiision. 

1038.410 

fToceauree. 

1036.411 

Notice  of  suspension. 

1038412 

1036.413 

8aspendii«  official's  dedston. 

1036.415 

Bsrtodofsaspensinn. 

1038.420 

Scope  of  suspension. 

Subpart  E-4jssao;is>IWIss  of  08A. 

AQSfflCy  WM  PWlKlpMllS 

1038.500  GSA  responsibilities. 
1038JS06  DOE  resfMnsibiUties. 
1038.510    Partidpanfs  responsibilities. 

AppeodBx  A— Cartlficatian  Ragardint 
Rehannsnt.  ftmniwiim.  t  n^l  H^H* 
Raeponaihimy  Matters    Primary  Covered 


Vohmtaiy 


taaUgiUBtyuid 
TlerCoverad 


Authority:  Sees.  844  and  048,  Public  Law 
95-0t  n  Stat  580  (42  UAC  7254,  and  7258): 
and  Executive  Order  12548  51  FR  6370 
(February  19, 1906).  3  CFR  1908  Comp^  p.  189; 
OMB  Guidelines  Ux  Nonprocurement 
Debarment  and  Suspension.  52  FR  20300 
(May  29, 1987). 

2.  Part  1036  is  further  amended  as  set 
forth  below. 

a.  "[Agency]"  is  removed  and  "DOE" 
is  added  wherever  "(Agency]"  occurs. 

b.  Section  1036.105  is  amended  by 
adding  paragraphs  (gH3).  (tK3).  (w),  (x). 
(y),  and  (z)  to  read  as  follows: 

S  1036.105    DeflnNtona. 

•  «  •  *  * 

(g)*  •  • 

(3)  The  DOE  debarring  official  is  the 
Director,  Procurement  and  Assistance 
Management  Directorate. 

(t)  •  •  • 

(3)  The  DOE  suspending  official  is  the 
Director,  Procurement  and  Assistance 
Management  Directorate. 

(w)  Awardee.  Any  organization  or 
individual  that: 

(1)  Submits  proposals  for,  or  is 
awarded,  or  reasonably  may  be 
expected  to  submit  proposcds  for,  or  be 
awarded  a  DOB  agreement;  or 

(2)  Conducts  business  with  DOE  as  an 
agent  or  representative  of  an  awardee. 

(x)  Director.  The  Director, 
Procurement  and  Assistance 
Management  Directorate.  DOB. 

(y)  DOK  The  Department  of  Energy, 
including  tha  Fedand  Energy  Regulatory 
Commission. 

(z)  DOE  List  Tlie  DOE  Consolidated 
List  of  Debaned.  Saapended.  Ineligible 
and  Volontarify  Excluded  Awardees 
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maintained  by  DOE  in  accordance  with 
{1036.610  of  this  part  and  10  CFR 
1035.15. 

c.  Section  1036.110  is  amended  by 
adding  paragraph  (c)(1)  to  read  as 
follows: 


91038^110 


9K»8J13    OpportanNytooontsat 


•        •        •        • 

(1)  Debarment  aiKi  suspension  of  DOB 
procurement  contractors  is  covered  by 
the  rules  in  10  CHI  Part  1035. 
I  d.  Section  1036.215  is  amended  by 
adding  paragraph  (a)  following  die 
existing  text  to  reaJd  as  follows: 

91036.215   ExeapOen  provision. 

(a)  The  DOE  authorized  designee  is 
the  Director.  Procurement  and 
Assistance  Management  Directorate. 

e.  Section  1036.312  is  amended  by 
adding  parayaphs  (b)(1).  (d)(1),  (e)(1), 
(f).  and  (g)  to  read  aa  foUows: 

91036.312    Notteaefproposaddabannsnt 

(b)*  •  • 

(1)  The  notice  shall  omit  any 
information  whidu  if  disclosed,  would 
prejudice  an  ongoing  civil  or  criminal 
investigation  or  a  pending  or 
contemplated  legal  proceeding,  or  would 
compromise  national  security; 

(d)  •  •  • 

(1)  The  notice  shall  dte  the  DOB 
procedures  in  i  1038.600;  and 

(e)  •  •  ' 

(1)  If  a  notice  of  proposed  debannent 
is  issued  to  a  person  or  affiliate  who  is 
not  suspended,  the  notice  shall  state 
that  for  purposes  of  affected  DOE 
agreements  and  subagreements.  the 
proposed  debarment  shall  have  the 
effiect  of  a  suspension  for  DOE  only. 
-    (f)  That  within  30  days  after  receipt  of 
the  notice,  the  respondent  may  submit 
or  make  a  written  request  for  an 
opportunity  to  submit,  to  the  Director  or 
designee,  infomstion  and  argument  in 
opposition  to  the  proposed  dd>arment 
including  any  ad^timal  specific 
information  that  may  raise  a  genuine 
dispute  over  die  material  facts.  The 
submission  in  opposition  may  be  made 
in  poson.  in  writing  or  throu^  a 
representative;  and 

(g)  Tlut  the  resp<xident's  name  and 
address  have  been  placed  on  the  DOB 
List 

f.  Section  1036.313  is  amended  by 
adding  paragraph  (a)(1)  to  read  as 
foUows: 


(a)  *  •  * 

(1)  A  request  for  a  meeting  should  be 
sent  to  the  Director.  (See  9  I036.eoo(c).) 

***** 

g.  Section  1036.314  is  amended  by 
adding  paragraphs  (d)(1)  (v),  (vi).  (vii) 
and  (vlii)  to  read  as  follows: 

91036.314   Oobarrtngofflciarsdeeislea 

*        •        •        *        • 

(d)  *  •  • 

(1)  •  •  * 

(v}  Advising  whether  the  decision 
limits  the  debarment  or  suspension 
action  to  affected  covered  transactions 
involving  particular  commodities, 
products,  services,  or  forms  of  energy,  or 
to  projects  or  work  performed  in 
specified  geographic  regions: 

(vi)  Stating  the  names  and  addresses 
of  the  respondents  that  will  be  placed 
on  the  DOE  List 

(vii)  Stating  that  a  copy  of  the 
d^arment  notice  was  sent  to  GSA  and 
that  the  respondent's  name  and  address 
will  be  added  to  die  Nonprocurement 
List  and 

(viii)  Advising  that  if  less  than  an 
entire  organization  is  debarred,  the 
identity  or  deseriptioa  of  the 
organizational  element(B)  included 
within  the  scope  of  the  debarment 

h.  Section  1036.315  is  amended  by 
adding  paragraph  (c)  to  read  as  follows: 

91036J15    SatUamanl  and  voluntary 

^P  A%n%e9R^S  n 


(c)  At  any  time  prior  to  the  issuance  of 
a  final  decision  under  9 1036.314,  the 
Director  may,  in  the  public  interest 
agree,  in  writing,  to  terminate  a 
suspension  or  withdraw  a  proposed 
debarment  on  the  conditions  Uiat  the 
respondent  voluntarily  refrain  from 
attempting  to  obtain,  and  from  entering 
into,  one  or  more  types  of  DOE  or  other 
Federal  covered  transactions.  Failure  to 
observe  such  conditions  shall  be  an 
independmt  cause  for  debannent  or 
suspension.  Ilie  name  and  address  of 
the  respondent  who  is  a  party  to  a 
voluntary  exclusion  shall  be  placed  on 
the  DOE  List  and  the  GSA  List  The 
DirectOT  shall  not  entCT  into  a  voluntary 
exclusion  if  the  proposed  debarment  is 
based  on  conviction  of  or  civil  judgment 
for  any  of  the  causes  in  9 1036.305(a),  or 
if  the  suspension  was  based  on  an 
indictment  for  any  of  the  causes  in 
9 1036.305(a). 

L  Section  1036.411  is  amended  by 
addiiig  paragraphs  (c)(1),  (0(1).  (h).  (i), 
and  [}]  to  read  as  follows: 


91036.411    None*  Of 


(c)  *  •  * 

(1)  That  die  notice  shall  omit  aajr 
information  which,  if  disdosed.  would 
prejudice  an  ongoing  civil  or  criminal 
investigation  or  a  pending  or 
contemplated  legal  proceeding,  or  would 
compromise  national  security; 

(f)  •  •  • 

(1)  The  notice  shall  cite  the  DOE 
procedures  in  9 1036.600;  and 

(h)  That  within  30  days  after  receipt  of 
the  notice,  the  respondent  may  submit 
or  make  a  written  request  for  an 
opportunity  to  submit  to  the  Director  or 
designee,  information  and  argument  in 
opposition  to  the  suspensicm,  including 
any  additional  specific  informatton  that 
may  raise  a  genuine  dispute  over  the 
material  facts.  The  submission  in 
opposition  may  be  made  in  person,  in 
writing,  or  through  a  representative. 

(i)  That  the  suspension  is  effective  as 
of  the  date  of  the  notice. 

(j)  That  the  respondent's  name  and 
address  have  been  placed  on  the  DOE 
List 

j.  Section  1036.412  is  amended  by 
adding  paragraph  (aKl)  to  read  as 
follows: 

91038.412    Opportunity  to  eontsst 


(a)  *  •  • 

(1)  A  request  for  a  meeting  should  be 
sent  to  the  Director.  (See  9  1036.600(0)). 

k.  Sulqiart  F  is  added  to  read  as 
follows: 

Subpart  F—AddMonal  DOE  Procsdurws  for 


1036.000    Decisionmaking. 

1038.605    Coordination  with  Department  of 

Justice. 
1036.610    DOE  consolidated  Ust  of  debarred. 

suspended,  ineligible,  and  voluntarily 

excluded  awardees. 
1036.615    Effects  of  being  listed  on  the  DOE 

and  nonprocurement  lists. 

Subpart  F— AddMonai  DOE 
rrocaouraa  TOf  DaDarmani  ana 
Suapanalon 


91O36J00 

(a)  Definitions.  (1)  "Fact-finding 
panel"  means  a  three-member  panel 
appointed  by  the  Director  to  conduct  a 
fact-finding  conference  under  paragraph 
(d)  of  this  section.  This  panel  shall 
consist  of  an  office  director  within  the 
Procurement  and  Assistance 
Management  Directorate,  a  senior 
attorney  nominated  by  the  General 
Counsel  or  designee,  and  senior  official 
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of  a  program  or  other  office  of  the 
Department. 

(2]  For  purposes  of  this  section, 
"timely"  means  mailed  or  delivered  to 
the  Director  not  later  than  30  days  after 
the  date  of  the  notice  under 
i  1036.310(b)(1)  or  S  1038.410(b)(1)  or  on 
or  before  such  later  date  as  may  be 
specified  in  the  notice.  If  the  postmaiii 
date  is  affixed  by  a  postage  meter  and 
DOE  receives  the  document  more  than 
five  days  after  the  postmark  date,  the 
date  of  receipt  shall  be  used  to 
determine  timeUness.  I 

(b)  Written  response.  A  timely  written 
response  to  a  notice  of  suspension  or 
proposed  debarment  may  contain  any  or 
all  of  the  following: 

(1)  A  request  for  a  meeting  with  the 
Director  or  designee  (S  103e.600(c)): 

(2)  A  request  for  a  fact-finding 
conference  (9  1036.600(d]):  and 

(3)  Information  and  argument  in 
opposition  to  the  suspension  or 
proposed  debarment  including 
identification  of  disputed  material  facts. 
If  the  respondent  fails  to  submit  a  timely 
written  response  to  notice  of  suspension 
or  proposed  debarment,  the  Director 
shall  notify  the  respondent  in 
accordance  with  S  1038.310(b)(6)  or 

§  1036.410(b)(5)  that  the  awardee 
remains  suspended,  or  that  the  awardee 
is  debarred,  as  appUcable. 

(c)  Meeting.  Upon  receipt  of  a  timely 
request  therefore,  the  Director  shall 
schediile  a  meeting  with  the  Director  or 
designee  and  the  respondent,  no  later 
than  30  days  from  the  date  the  request  is 
received.  The  Director  or  designee  may 
postpone  the  date  of  the  meeting  if  the 
respondent  requests  a  postponement  in 
writing. 

(1)  At  the  meeting,  the  respondent, 
appearing  personally  or  through  an 
attorney  or  other  authorized 
representative,  may  informally  present 
and  explain  evidence  that  causes  for 
suspension  or  debarment  do  not  exist, 
evidence  of  any  mitigating  factors,  and 
argtmients  concerning  the  imposition, 
scope,  duration,  or  effects  of  a 
suspension,  proposed  debarment,  or 
debarment.  The  respondent  may  offer  or 
explain  a  previous  offer  to  agree  to  a 
vohmtary  exlcusion  (i  1036.210)  at  the 
meeting. 

(2)  Any  written  information  or 
arguments  submitted  at  or  in  connection 
with  the  meeting  shall  be  included  in  the 
administrative  record.  The  Director  shall 
not  be  required  to  make  a  transcript  of 
the  meeting  unless  there  are  disputed 
material  facts. 

(3)  Within  two  weeks  following  the 
date  of  the  meeting,  the  Director  shall 
send  a  notice  to  the  respondent 
containing  the  following  information: 


(i)  Names,  organizational  affiliations, 
titles,  addresses,  and  telephone  numbers 
of  all  individuals  who  attended; 

(ii)  A  brief  description  of  each 
document  submitted  by  the  respondent; 

(iii)  A  simmiary  of  the  issues 
discussed;  and 

(iv)  A  statement  describing  the  action 
the  CHrector  has  taken  or  proposes  to 
take. 

(d)  Fact-finding  conference.  The 
purposes  of  a  fact-finding  conference 
under  this  section  are  to  provide  the 
respondent  an  opportunity  to  dispute 
material  facts  and  to  make  arguments 
related  to  a  suspension  or  proposed 
debarment,  and  to  provide  the  Director 
with  proposed  finchngs  of  fac^. based,  as 
appUcable.  on  adequate  evidence  or  on 
a  preponderance  of  the  evidence. 

(1)  Appointment  of  fact-finding  panel 
and  notice  to  respondent.  If  the  Director 
determines  that  a  written  response  or  a 
presentation  at  the  meeting  puts 
material  facts  in  dispute,  the  Director 
shall  appoint  a  fact-finding  panel.  (See 

S  103e.313(b)).  Upon  appointment,  the 
panel  shall  notify  the  respondent  that 
the  case  has  been  referred  to  the  panel 
and  shall  schedule  a  fact-finding 
conference. 

(2)  Appearances.  The  Director  may  be 
represented  at  the  fact-finding 
conference  by  the  General  Counsel  or 
designee. 

(3)  Scope  of  the  fact-finding 
conference.  The  factual  issues 
considered  at  the  conference  shall  be 
limited  to  those  identified  in  the 
Director's  referral  and  any  amendments 
thereto  filed  by  the  Director. 

(4)  Procedures.  The  fact-finding 
conference  shall  be  conducted  in 
accordance  with  applicable  procedural 
rules  adopted  by  the  General  Counsel  or 
designee.  The  procedural  rules  shall  be 
as  ii^ormal  as  practicable,  consistent 
with  the  principles  of  fundamental 
fairness,  prompt  decisionmaking,  and 
with  the  evidentiary  standards  for 
suspension  and  debarment.  (See  10  CFR 
Part  1035,  Appendix  A— Rules  for  Fact- 
Finding  Conferences.) 

(5)  Preliminary  administrative  record. 
At  least  10  days  before  the  fact-finding 
conference  date,  the  Director  shall  file 
with  the  fact-finding  panel,  and  mail  or 
deUver  to  the  respondent,  a  copy  of  the 
administrative  record  as  of  the  date  of 
the  transmittal.  The  copy  sent  to  the 
respondent  shall  not  include  any 
docimients  which,  as  provided  in 

1 1035.7,  may  not  be  disclosed;  the  copy 
filed  with  the  fact-finding  panel  shall 
identify  which  documents  must  be 
sealed  and  viewed  by  the  fact-finding 
panel  only  in  camera,  as  provided  in 
81036.605. 


(6)  Evidence  and  argument.  The 
respondent  and  the  Director  shall  have 
the  opportunity  to  submit  documentary 
evidence,  to  examine  and  cross-examine 
witnesses,  and  to  present  argument 
Only  evidence  which  is  relevant  to  the 
issues  referred  for  the  fact-finding 
conference  and  which  is  reliable  and 
probative  shall  be  admissible. 

(7)  Transcript.  The  fact-finding  panel 
shall  make  a  ^anscribed  record  of  the 
fact-finding  conference  which  shall  be 
transmitted  to  the  Director  within  20 
tiays  after  the  hearing  record  is  closed. 

(8)  Pact-finding  conference  report. 
Within  30  days  after  the  conference 
record  is  closed,  the  fact-finding  panel 
shall  transmit  to  the  respondent  (by 
notice)  and  to  the  Director  a  wnitten 
report  setting  forth  proposed  findings  of 
fact  The  findings  shall  resolve  any 
disputes  over  material  facts  based  on  a 
preponderance  of  the  evidence  if  the 
case  involves  a  proposal  to  debar,  or  on 
adequate  evidence  if  the  case  involves  a 
suspension.  The  respondent  shall  have 
30  days  from  receipt  of  the  fact-finding 
panel's  report  to  submit  written 
exceptions  to  the  Director. 

(9)  Final  decision.  If  the  final  decision 
sustains  a  proposed  debarment  the 
debarment  may  begin  no  earlier  than  ten 
days  after  the  date  of  the  notice  of  final 
decision  a  copy  of  which  shall  be 
transmitted  to  the  fact-finding  panel. 

91038.605   Coordbiatlon  with  Dspartment 
of. 


authorized  in  writing  by  an  appropriate 
Department  of  Justice  official  or  until 
related  legal  proceedings  are  concluded, 
whichever  occurs  first 

91036A10    DOEconsoNdstsdIMof 


Whenever  a  meeting  or  fact-findhig 
conference  is  requested,  under 
9 1036.e00(b)(l)  or  (b)(2),  the  Director's 
legal  representative  shaU  obtain  the 
advice  of  appropriate  Department  of 
Justice  officials  concerning  tlie  impact 
disclosure  of  evidence  at  the  meeting  or 
fact-finding  conference  could  have  on 
any  pending  dvil  or  criminal 
investigation  or  legal  proceeding.  If  such 
official  requests  in  writing  that  evidence 
needed  to  establish  the  existence  of  a 
cause  for  suspension  or  proposed 
debarment  not  be  disclosed  to  the 
respondent  the  Director  shall: 

(a)  Decline  to  rely  on  such  evidence 
and  withdraw  (without  prejudice)  the 
suspension  or  proposed  debarment  until 
such  time  as  disclosure  of  the  evidence 
is  authorized;  or 

(b)  Rely  on  such  evidence  without 
disclosing  it  to  the  respondent  At  the 
fact-finding  conference,  the  Director 
shall  make  such  evidence  available  for 
in-camera  inspection  to  the  fact-finding 
panel.  Evidence  submitted  for  in-camera 
inspection  shall  be  part  of  the 
administrative  record,  but  may  not  be 
disclosed  to  the  respondent  or  any 
member  of  the  public  until  release  is 


vokmlarty  •xchidsd  I 

The  Director  shaD  compUe  and 
maintain  a  Ust  of  persons  and  affiliates 
who  are  currentiy  suspended,  proposed 
for  debarment  debarred,  inelgible  or 
voluntarily  excluded  under  this  part  and 
10  CFR  Part  1035.  The  DOE  Ust  shall 
contain  the  following  information  at  a 

itiinimiim; 

(a)  The  person's  name  and  address; 

(b)  The  cau8e(s)  reUed  upon  under  this 
part; 

(c)  The  effect  on  each  action; 

(d)  The  effective  date  of  the  action 
and,  in  the  case  of  debarment  the 
expiration  date;  and 

(e)  The  name  and  telephone  number 
of  the  DOE.official  who  can  be 
contacted  for  additional  information 
about  the  action. 

91038.615   EftaetsofbsingtatodentiM 
DOE  and  ths  nonproctvsnMnt  Ms. 

The  Director  may  grant  an  exception 
to  the  prohibitions  of  paragraphs  (a) 
through  (e)  of  this  section  by  issuing  a 
written  determination  setting  forth  the 
compelling  reasons  justifying  the  waiver 
in  accordance  with  9 1036.215. 

(a)  DOE  shall  not  soUcit  or  consider, 
and  shall  return  any  proposal  submitted 
by  a  contractor,  awardee,  or  person  on 
the  DOE  List  or  a  person  on  the 
Nonprocurement  List  to  the  extent  that 
the  soUcitation  activity  or  proposal  falls 
within  the  scope  of  the  suspension, 
proposed  debarment  debarment 
ineligibility  of  voluntary  exclusion,  as 
indicated  on  Uie  DOE  List  or 
Nonprocurement  List 

(b)  DOE  shall  not  award,  extend, 
renew  any  agreement  or  primary 
covered  transaction  with  an  awardee  or 
person  on  the  DOE  List  or  on  the 
Nonprocurement  List  to  the  extent  that 
the  activity  falls  within  the  scope  of  the 
suspension,  proposed  debarment 
debarment  ineligibility  or  volimtary 
exclusion,  as  indicated  on  the  DOE  List 
or  Nonprocurement  List 

(c)  DOE  shall  not  approve  or  consent 
to  any  new,  continuation,  renewal 
award  or  extension  of  a  subagreement 
or  lower  tier  covered  transaction  with  a 
contractor,  awardee,  or  person  on  the 
DOE  List  and  shall  not  approve  or 
consent  to  any  new,  continuation, 
renewal  awarid  or  extension  of  a 
snbagreeoient  or  lower  tier  covered 
transaction  with  a  person  on  the 
Nonproctirement  List  to  the  extent  that 
the  award  falls  within  the  scope  of  the 


suspension  proposed  debarment 
debarment  ineligibility  or  voluntary 
exclusion. 

(d)  DOB  shall  disapprove  or  not 
consent  to  the  selection  (by  an  awardee 
or  participant]  or  a  individual  or 
principal  to  serve  as  a  principal 
investigator,  as  a  project  manager,  in  a 
position  of  responsibility  for  the 
administration  of  Federal  funds,  or  in 
another  key  personnel  position,  if  the 
individual  is  on  the  DOE  List  or  the 
Nonprociu«ment  list 

(e)  DOE  shall  not  conduct  business 
with  an  agent  or  representative  whose 
name  appears  on  the  DOE  List  or  the 
Nonprocurement  List 

(f)  DOE  shall  review  existing 
agreements  and  may  initiate  a  review  of 
any  subagreements  with  a  contractor, 
awardee  or  person  on  the  DOE  List  or 
on  the  Nonprocurement  List  for  the 
purpose  of  determining  whether 
termination  or  other  remedial  action, 
available  under  the  terms  of  the 
agreement  subagreement  or  appUcable 
law,  is  necessary  to  protect  the 
Government's  interest 

(g)  DCffi  shall  review  the  DOE  List  and 
the  Nonprocurement  List  before 
conducting  a  preaward  survey  or 
soUciting  proposals,  making  new, 
continuation,  or  renewal  awards  or 
otherwise  extending  the  duration  of 
existing  agreements,  or  approving  or 
consenting  to  the  award,  extension,  or 
renewal  of  subagreements. 

(h)  IX)E  participants  shaU  not  award, 
extend,  renew  any  agreement  or  lower 
tier  covered  transaction  with  an 
awardee  or  person  that  fails  to  complete 
the  certification  required  by 
9 1036.510(b),  or  that  the  participant 
knows  that  the  certification  is  false. 


SMALL  BUSINESS^MINISTRATION 
13  CFR  Part  145 

FOR  FURTHCiR  MrPRMATKM  CONTACT: 

Karin  L  Genis.  Attorney-Advisor,  (202) 
653-6649. 

ADDITIONAL  SUmaKNTARV 

infonsuhon:  The  Small  Business 
Administration  (SBA)  is  joing  the  joint 
pubUcation  of  final  regulations 
implementing  Executive  Order  12549, 
"Debarment  and  Suspension,"  signed  by 
President  Reagan  on  February  18, 1988. 
In  its  agency-specific  preamble 
accompanying  the  proposed  rule, 
pubUshed  in  the  Federal  Register  on 
October  20, 1987  (52  FR  39018).  SBA 
proposed  a  number  of  changes.  Many  of 
the  concerns  underlying  those  changes 
have  been  addressed  in  the  final 
common  rule. 


Except  with  respect  to  the  definition 
of  "Principal,"  and  the  section  on 
covered  transactions  (9 145.110),  the 
amendments  to  the  final  common  rule 
discussed  below  serve  to  conform  the 
rule  to  the  programs  and  organization  of 
SBA.  Technical  changes  have  been 
made  to  the  agency-specific 
amendments  in  the  proposed  rule  to 
conform  to  the  reorganization  of  the 
common  rule. 

The  definition  of  "Principal,"  (9 145. 
105(p))  is  amended  by  adding  references 
to  specific  types  of  persons  who  have  a 
critical  influence  on  SBA 
nonprocurement  programs.  The  effect  of 
the  additions  is  to  include  in  the 
definition  of  "Principal"  certain  persons 
who  are  important  to  SBA-supported 
activities. 

Section  145.105  is  further  amended  by 
adding  a  definition  of  "SBA."  The  fhial 
common  rule  permits  agencies  to  insert 
their  own  names  in  places  designated  by 
"[Agency]."  This  definition  is  needed  to 
clarify  that  these  references  to  "SBA" 
are  to  the  SmaU  Business 
Administration. 

Section  145.110(a)(l)(ii)(C)  is  amended 
by  adding  references  to  specific  types  of 
persons  who  have  a  critical  influence  on 
SBA  nonprocurement  programs.  The 
effect  of  the  additions  is  to  include  in 
the  definition  of  "Lower  Tier  Covered 
Transaction"  certain  procurement 
contracts  under  $25,000  which  are 
important  to  SBA-supported  activities. 

Sections  145.313, 145.314, 145.412  and 
145:413  are  amended  to  specify  that  the 
Office  of  Hearings  and  Appeals  of  SBA 
shaU  conduct  such  fact-finding 
proceedings  as  may  be  necessary  to 
adjudicate  disputed  material  facts  in 
either  suspension  or  debarment 
proceedings.  The  language  has  been 
expanded  to  specify  that  the  decision  of 
the  Office  of  Hearings  and  Appeals  is  a 
recommended  decision  under  13  CFR 
Part  134,  the  procedural  regulations  for 
the  Office  of  Hearings  and  Appeals. 
Under  9 134.35  of  those  regulations, 
parties  to  the  proceeding  may  file 
exceptions  to  the  Office  of  Hearings  and 
Appeals'  decision  with  the  reviewing 
official  of  the  action  in  question,  here 
the  debarring  or  suspending  official,  as 
appropriate. 

list  of  SubjecU  in  13  CFR  Part  145 

Debarment  and  suspension 
(nonprocurement). 

Tide  13  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below. 
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Dated  May  5. 198& 
loBM  Abdnor, 
Administrator. 


1.  Part  145  is  added  to  read  aa  set 
forth  at  the  end  of  this  document 

PART  145-GOVERNMENTWIOE 
DEBARMENT  AND  SUSPENSION 
(NONPROCUREMENT) 

Subpart  A— Qanaral 

Sec. 

145.100  Purpose. 

145.106  Definitions. 

145.110  Coverage. 

145.115  Policy. 

Subpart  B-Effad  Of  Action 

145.200  Debarment  or  suspension. 

145.205  bieligible  persons. 

145.210  Voluntary  exclusion. 

145.215  Exception  provision. 

145.220  Continuation  of  covered 

transactions. 

145.225  Failure  to  adhere  to  restrictions. 

Subpart  C—Oebamwnt 

145J00  General. 

145.305  Causes  for  debarment 

145.310  Procedures. 

145.311  Investigation  and  referral 

145.312  Notice  of  proposed  debarment 

145.313  Opportunity  to  contest  proposed 
debarment 

145.314  Debarring  official's  decision. 

145.315  Settlement  and  voluntary  exclusion. 
145J20    Period  of  debarment 
145.325    Scope  of  del>arment 


145.400  General 

145.406  Causes  for  suspension. 

145.410  Procedures. 

145.411  Notice  of  suspension. 

145.412  Opportunity  to  contest  suspension. 

145.413  Suspending  official's  decision. 
145.415  Period  of  suspension. 
145.420  Scope  of  suspension. 

Subpart  E-RaaponaMMaa  Of  G6A, 


145J00  GSA  responsibilities. 
145.505  SBA  responsibilities. 
145.510    Participants  responsibilities. 

Appendix  A— Caitificalioo  Regarding 
Debmnant,  Soapenaioo,  and  Other 
Reeponsihiiity  Mattaw    Primary  Covawd 


I145.10S    Daflnltlona. 

(P)  •  •  * 

(2)  Securities  brokers  and  dealers 

under  the  section  7(a)  Loan.  Certified 

Development  Company  (CDC]  and 

Small  Business  Investment  Company 

(SBIC)  Progranu. 

(w)  SBA.  The  Small  Business 
Administration. 

c.  Section  145.110  is  amended  by 
adding  new  paragraphs  (a)(lHii)(C)  (J) 
through  (5)  to  read  as  follows: 

{145.110    Covaraga. 


AppaoiBx  B— Cartificatiaa  ReganBng 
Dabaimaat.  SuapanaiaB.  InaU^bUity  and 
Vofamtaiy  Exdnaiaa— Lower  liar  Covflcad 
Tranaartiona 

Amboritr-  IS  U.S.C  634(b)(B).  Executive 
Order  12540. 

2.  Newly  added  Part  145  is  further 
amended  as  set  forth  below. 

a.  Each  reference  to  "[Agency]"  is 
revised  to  read  "SBA"wherever  it 
occurs. 

b.  Section  145.105  is  amended  by 
adding  new  paragraphs  (p)(2]  and  (w)  to 
read  as  follows: 


(b]*  •  • 

(3)  In  accordance  with  §  145.314(b](2]. 
the  debarring  offidal^fnay  refer  cases 
involving  disputed  material  facts  to  the 
Office  of  Hearings  and  Appeals,  which 
shall  conduct  any  additional 
proceedings  necessary  in  accordance 
with  the  procedures  contained  in  Part 
134  of  this  title.  Upon  conclusion  of  such 
proceedings,  the  Office  of  Hearings  and 
Appeals  shall  issue  a  recommended 
decision  to  the  debarring  official 
including  proposed  ^dings  of  facts  and 
conclusions  of  law. 

e.  Section  145.314  is  amended  by 
adding  new  paragraphs  (b](2](i]  and  (ii] 
to  read  as  follows: 

S145J14    Dabarrfng  offlcWs  dadalon. 

(2)  •  •  • 

(i]  The  Office  of  Hearings  and 
Appeals  shall  conduct  any  proceedings 


regarding  disputed  material  facts 
necessary  under  this  section. 

(ii)  Any  party  to  the  debarment 
proceeding  may  file  exceptions  to  the 
recommended  decision  with  the 
debarring  official  in  accordance  with  13 
CFR  134.35. 


(a)  •  '  • 

(!)•*• 
(ii)  •  •  • 

(C) •  •  • 

{3)  Securities  brokers  and  dealers 
under  the  section  7(a)  Loan,  Certified 
Development  Company  (CDC),  and 
Small  Business  Investment  Company 
(SBIC)  Programs. 

{4\  Applicant  representatives  under 
the  section  7(a)  Loan.  Certffied 
Development  Company  (CDC),  Small 
Business  Investment  Company  (SBIC), 
Small  Business  Development  Center 
(SBDC)  and  section  7(j)  Programs. 

(5)  Providers  of  professional  services 
under  the  section  7(a)  Loan.  Certified 
Development  Center  (CDC),  Small 
Business  Investment  Company  (SBIC), 
Small  Business  Development  Center 
(SBDC),  and  section  7(j)  Programs. 

d.  Section  145.313  is  amended  by 
adding  a  new  paragraph  (b)(3)  to  read  as 
follows: 

9145413    Opportunity  to  oontaat 


f.  Section  145.412  is  amended  by 
adding  a  new  paragraph  (b)(3)  to  read  as 
follows: 

I14&412   Opportunity  to  oontaat 


(b)*  •  • 

(3)  In  accordance  with  $  145.413(b)(2). 
the  suspending  official  may  refer  cases 
involving  disputed  material  facts  to  the 
Office  of  Hearings  and  Appeals,  which 
shall  conduct  any  additional 
proceedings  necessary  in  accordance 
with  the  procedures  contained  in  Part 
134  of  this  title.  Upon  conclusion  of  such 
proceedings,  the  Office  of  Hearings  and 
Appeals  shall  issue  a  recommended 
decision  to  the  suspending  official 
including  proposed  findings  of  facts  and 
conclusions  of  law. 

g.  Section  145.413  is  amended  by 
adding  new  paragraphs  (b)(2)(i)  and  (ii) 
to  read  as  follows: 

S  145.413    Suapandingofflciara  decision. 
•        •        •        •        * 

(2)  •  *  • 

(i)  The  Office  of  Hearings  and 
Appeals  shall  conduct  any  proceedings 
regarding  disputed  material  facts 
necessary  under  this  section. 

(ii)  Any  party  to  the  suspension 
proceeding  may  file  exceptions  to  the 
recommended  decision  with  the 
suspending  official  in  accordance  with 
13  CFR  134.35. 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

14  CFR  Part  1265 

Fon  nmTHCii  iNFomiATiON  contact: 

Thomas  J.  Whelan.  (202)  453-8251. 

List  of  Subjects  in  14  CFR  Fart  1265 

Grants.  Cooperative  agreements. 
Debarment  and  suspension 
(nonprocurement). 

Title  14  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below. 
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May  17, 1988. 

Dala  D.  Myara. 

Deputy  Administrator. 

1.  Part  1265  is  added  to  read  as  set 
forth  at  the  end  of  this  document 

PART  1265— GOVERNMENTWIDE 
DEBARMENT  AND  SUSPENSION 
(NONPROCUREMENT) 

Subpart  A— Qanaral 

1285.100  Purpose. 

1265.105  Definitions. 

1265.110  Coverage. 

1265.115  Policy. 

Subpart  B— Effect  of  Action 

1265.200  Debarment  or  suspension. 

1265.205  Ineligible  persons. 

1265.210  Voluntary  exclusion. 

1265.215  Exception  provision. 

1265.220  Continuation  of  covered 

transactions. 

1285.225  Failure  to  adhere  to  restrictions. 

Subpart  C—Oabarmant 

1265.300    General. 

1265.305    Causes  for  debarment 

1265.310  Procedures. 

1265.311  Investigation  and  referral. 

1285.312  Notice  of  proposed  debarment 

1285.313  Opportunity  to  contest  proposed 
debarment 

1285.314  Debarring  official's  decision. 

1285.315  Settlement  and  voluntary 
exclusion. 

1265.320    Period  of  debarment 
1265.325    Scope  of  debarment 

Subpart  D— Suspension 

1265.400  General. 

1265.405  Causes  for  suspension. 

1285.410  Procedures. 

1285.411  Notice  of  suspension. 

1265.412  Opportunity  to  contest  suspension. 

1285.413  Suspending  official's  decision. 
1285.415  Period  of  suspension. 
1285.420  Scope  of  suspension. 

Subpart  E— Raeponslbllitias  of  QSA, 
Agency  and  Partidpanta 

1285.500    GSA  responsibilities. 
1285.505    NASA  responsibilities. 
1285.510    Participants'  responsibilities. 

Appendix  A— Caitificatioo  Regarding 
Debaimant  Su^ienaioa.  and  Other 
Reaponsibility  Matters— Primary  Covered 
Thmsactions 

Appendix  B—Certificatiaa  Regarding 
DelMumant  Suspension.  Ineli;^bility  and 
Voluntary  Exclusion — Lower  Tier  Covered 
"nanaactioas 

) '  Antiiority:  National  Aeronautics  and  Space 
Act  Pub.  L  85-668,  July  29, 1958,  as  amended. 
Sec  203(c)(1).  Executive  Order  12549. 

2.  Part  1265  is  further  amended  as 
follows: 

a.  "[Agency]"  is  removed,  and 
"NASA"  is  added  wherever  "[Agency]" 
occurs. 


b.  Section  1265.105  is  amended  by 
adding  paragraph  (w)  to  read  as  foUows: 

S  1265.105    DaflnMona. 


(w)  NASA.  National  Aeronautics  and 
Space  Administration. 

DEPARTMENT  OF  COMMERCE 

15  CFR  Part  26 

FOM  RNTTHER  INFORMATKM  CONTACT: 

Barbara  L  Spithas,  202-377-5817. 

AOOmONAL  SUPPI.EMEflTAItV 

iNRMtMATiON:  bi  order  to  determine  the 
extent  of  coverage  of  this  rule,  the 
Department  reviewed  the  legislation  and 
intent  of  its  nonprocurement  programs. 
Among  the  transactions  not  covered  by 
the  rule.  S9  26.110(a)(2)(vi)  and 
26.200(c)(6)  exempt  a  person's  eligibility 
for  incidental  benefits  derived  from 
ordinary  governmental  operations  and 
§S  26.110(a)(2)(vii}  and  26.200(c)(7) 
exempt  other  transactions  where  Uie 
application  of  these  regulations  would 
be  prohibited  by  law. 

Following  a  review  of  its  programs  in 
light  of  this  rule,  the  Department  of  <« 
Commerce  believes  that  certain  of  its 
^  programs  and  activities  may  be  properly 
excluded  from  the  coverage  of  this  rule 
because  they  either  confer  no  benefits  or 
the  benefits  result  from  routine 
government  activities  and  are  therefore, 
incidental.  These  include  programs  and 
activities  such  as  assistance  available 
through  the  export  promotion,  trade 
information  and  counseling,  and  trade 
policy  programs  of  the  Department  and 
its  constituent  agencies,  and  the  issuing 
of  licenses  and  permits  under  the 
Magnuson  Fisheries  Act 

Other  Department  programs  may  be 
exempted  from  coverage  under  this  .rule 
by  other  exceptions  as  set  forth  in  the 
&cecutive  Order  and  the  common  rule. 
They  include  programs  such  as  export 
control  programs  administered  by  the 
Bureau  of  Export  Administration  as 
authorized  by  the  Export  Administration 
Act  of  1979,  as  amended,  programs 
authorized  under  the  Foreign  Trade 
Zones  Act  import  programs  conferring 
duty-free  status  on  certain  imports 
administered  by  the  International  Trade 
Administration,  administration  of  the 
Export  Trading  Company  Act 
administration  of  Antidumping  and 
Countervailing  Duty  statutes,  and 
administration  of  the  Defense 
Production  Act  and  related  authorities 
covering  emergency  preparedness 
activities. 

Due  to  the  expanded  scope  of 
transactions  covered  under  the  final 
common  rule,  the  Department  is  adding 
a  new  subsection  (3)  to  S  28.110(a) 


describing  the  initial  scope  of  the  rule's 
coverage  with  respect  to  the  Department 
of  Commerce.  The  Department  will 
review  its  other  nonprooirement 
program  activities  to  determine  whether 
such  activities  will  be  included  in  the 
coverage.  Based  on  this  review,  the 
Department  will  issue  a  notice  of 
proposed  rulemaking  to  obtain  public 
comment  on  its  coverage  on  or  before 
October  1, 1988,  the  effective  date  of  the 
Common  rule. 

List  of  Subjects  in  15  CFR  Part  26 

Administrative  practice  and 
procedures.  Debarment  and  suspension. 

Title  15  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below. 

Sonya  G.  Stewart 

Director /ordnance  and  Federal  Assistance. 

1.  Part  26  is  added  as  set  forth  at  the 
end  of  this  document 

PART  28-QOVERNMENT-WIDE 
DEBARMENT  AND  SUSPENSION  (NON- 
PROCUREMENT) 

Subpart  A— Cianaral 

28.100  Purpose. 

28.105  Definitions. 

28.110  Coverage. 

28.115  Policy. 

Subpart  B— Effect  of  Actiona 

28.200  Debarment  or  suspension. 

26.205  Ineligible  persons. 

28.210  Voluntary  exclusion. 

28.215  Exception  provision. 

26.220  Continuation  of  covered  transactions. 

26.225  Failure  to  adhere  to  restrictions. 

Subpart  C—Oobarmant 

26.300  General 

28.305  Cause  for  debarment 

26.310  Procedures. 

28.311  Investigation  and  referral. 

28  J12    Notice  of  proposed  debarment 

26.313  Opportunity  to  contest  proposed 
debarment 

26.314  Settlement  and  voluntary  exclusion. 
28.320    Period  of  debarment 

28J25    Scope  of  debarment 

Subpart  D—Suapanalon 

26.400  General 

28.405  Causes  for  suspension. 

26.410  Procedures. 

28.411  Opportunity  to  contest  suspension. 
28.413  Suspending  official's  decision. 
28.415  Period  of  suspension. 

26.420    Scope  of  suspension. 

Subpart  E—RaaponafcWtlea  of  QSA, 
Agency  and  Participants 

28.500    GSA  Responsibilities. 
28.505    Department  of  Commerce. 

responsibilities 
26.510    Participants'  responsibilities. 
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A— CattificaliMi 


W—lwlMityMattiiii    PiJaiwy  Cowwd 
TtaiwTtiom 


B— CMlificatiaa 


Vohmlty  FTdiirino    l4nmt  Thr  Cmmni 
Tnnaactioas 

Autfaarity.  Executive  Order  1254%  S  U.S.C 
301. 

2.  Part  26  is  farther  amended  as 
follows: 

a.  "[Agency]!'  is  removed  and 
"Department  of  Commerce"  is  added 
wherever  "[Agency]"  occurs. 
,    b.  Section  26.110  is  amended  by 
adding  paragraph  (a)(3]  to  read  as 
follows: 

§28.110   Covwags 

(a)  •  •  • 

(3)  Departmeat  of  Commerce  covered 
transactions.  These  Department  of 
Cammerce  regulations  apply  to  the 
Department's  domestic  assistance 
covered  transactions  (whether  by  a 
Federal  agency,  recipient,  subrecipient, 
or  intermediary)  including,  except  as 
noted  in  paragraph  (a)(2)  of  this  section: 
grants,  cooperative  agreements, 
scholarships,  fellowships,  loans,  loan 
guarantees,  subsidies,  insurance, 
payments  for  specified  use,  and  : 

donation  agreement  subawards,  | 

subcontracts  and  transactions  at  any 
tier  that  are  charges  as  direct  or  indirect 
costs,  regardless  of  type  (including 
subtier  awards  imder  awards  which  are 
statutory  entitlement  or  mandatory 
awards).  I 


DEPARTMENT  OF  STATE 

22CFR  Part  137 

RM  FURTHER  INFORMATION  CONTACT: 
James  Tyckoski.  Office  oi  the 
Procurement  Executive.  Room  227,  SA-^ 
U.S.  Department  of  State,  Wadimgton. 
DC  20520.  Tel.  (703)  875-7044. 
AOOTTIONM.  aumflKNTMlY 

information:  The  Department  of  State 
estabUshes  this  final  nile  as  Part  137  of 
Title  22  of  the  Code  of  Federal  j 

Regulations.  ' 

Pursuant  to  1 137.llO(aH2Xvii).  the 
Department  of  State  has  detennined  that 
this  nde  does  not  apply  to  its  export 
functions  under  the  Arms  Eiqiort  Control 
Act,  Pub.  L  90-629,  as  asMnded,  and  the 
International  Traffic  hi  Anns 
Regulations  (TTAR),  22  CFR  Subchapter 
M.  In  particular,  this  rule  does  not  aiiffect 
the  debarment  and  suspension 
regulations  prescribed  m  the  ITAR  (22 
CFR  Part  127).  The  Arms  Ejqxirt  Control 
Act  contains  specific  standards  on  when 


export  privileges  may  be  denied.  The 
debarment  and  suspension  regulations 
established  under  the  ITAR  implement 
those  statutory  requirements; 
appUcation  of  the  non-procurement 
debarment  and  suspension  system  as 
finalized  herein  is  not  audiorized  under 
the  Aims  Export  Control  Act 

List  of  Sab}ects  in  22  CFR  Part  137 

Administrative  practice  and 
procedure.  Grant  programs-foreign 
relations.  Grants  administration. 
Reporting  and  recordkeeping 
requirements. 

Title  22  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below. 
)oha  ).  Conway, 

Procurement  Executive. 
May  13, 1988. 

1.  Part  137  is  added  as  set  forth  at  the 
end  of  this  dociunenL 

PART  137— GOVERNMENT-WIDE 
DEBARMENT  AND  SUSPENSION 
(NONPflOCUREMENT) 

Subpart  A— Qanersl 

137.100  Porpose. 

137.105  Definitions. 

137.110  Coverage. 

137.115  Policy. 

Subpart  B— Effect  Of  Action 

137  JOO  Debarment  or  siispensioa. 

137.205  Ineligible  persons. 

137.210  Voluntary  exchuion. 

137.215  Exception  provision. 

137.220  Continnation  of  covered 

transactions. 

137.225  Failure  to  adhere  to  restrictioiM. 

Subpart  C—D*bwm«nl 

137J00  General. 

137 JOS  Causes  for  debanneot 

137.310  Procedures. 

137.311  Investigation  and  referrals. 

137.312  Notice  of  proposed  debarment. 

137.313  Opportunity  to  contest  proposed 
debannent. 

137 J14  Debairing  official's  dedsioo. 

137.315  Settlement  and  voluntary  exdntion. 

137.320  Period  of  debarment 

137  J25  Scope  of  debannent 

Subpart  D—Suspeneien 

137.400  General. 

137.406  Causee  lor  suspension. 

137.410  Procedures. 

137.411  Notice  of  suspension. 

137.412  Opportunity  to  contest  suspension 

137.413  Suspending  official's  dedsioo. 
137  AU  Period  of  SHspeosiaD. 
137.420  Scope  of  suspension 

SubpartE    Besponstt«tles of QSA, 
AQsncy,  sntf  RvtlBlpanls 

137.500    GSA  responsibilities. 

137 JOS    Department  responsibilities. 

137.510    Partidpants'  responsibilitiea. 


Appendix  A— Ceitificalion  RagawBag 
Dabannant  Suapansiaa,  and  Odiar 
RaspoosibUity  Matters— Piimaiir 
Transactions 

Appendix  B—Cartificaliaa  RagMdttng 
Debarment  Suspension,  and  Odiar 
ResponriUHty  Mattns—4i0wer  Tier  Covered 
Itansactiaiis 

Autharily:  Executive  Order  12S49  and  22 
U.S.C.  2058. 

2.  Part  137  is  further  amended  as 
follows: 

a.  "[Agency]"  is  removed  and 
"Department"  is  added  whoever 
"[Agency]"  occurs. 

b.  Section  137.105  is  amended  by 
adding  paragraph  (w)  to  read  as  follows: 

S  137.105    Definitions. 


(w)  Department  Department  of  State. 

INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Agancy  for  International  Development 

22  CFR  Part  208 

FOR  FURTHER  INFORMATION  CONTACT: 
Ralph  C.  Oser  (202)  647-8332. 

AOOfTNMIAL  SUPPLEMENTARY 
information:  Examples  of  A.IJ). 
specific  covered  transactions  include 
A.I.D.-financed  cooperating  country 
contracts  under  Aiio.  Handbook  11, 
A.IJ).-financed  commodity  transactions 
under  22  CFR  Part  201,  the 
reimbursement  for  overseas  freight 
charges  under  22  CFR  Part  202,  and 
A.I.D.'8  investment  gurarantee  program. 

Examples  of  causes  for  debarment 
include  failure  to  fiimish  mformation  in 
accordance  with  the  terms  of  any 
agreement  or  subagreement,  violation  of 
regulation,  offer  or  acceptance  of  a  bribe 
or  other  illegal  payment  or  credit  or 
commission  of  a  fraudulent  act 

The  government-wide  regulations 
have  been  supplemented  by  A.IJ3.  to 
designate  the  officials  authorized  to 
suspend,  debar  and  to  grant  exceptions 
(§S  208.120  and  208.215). 

Section  208.105  is  further 
supplemented  by  adding  a  definition  of 
"A.I.D."  The  final  common  rule  permits 
agencies  to  insert  dieir  own  fiame  in 
places  designated  by  "[Agency]."  This 
definition  is  needed  to  clarify  that  these 
references  to  "A.IJ}."  are  to  the  Agency 
for  International  Development 

List  of  Sub^acts  fai  22  CFR  Part  218 

Accounting,  Admhiistrative  practice 
and  procedures,  FcHeign  aid  grant 
programs-Foreign  relations.  Grants 
Administrator,  Loan  |Ht>grams-Poreign 
relations. 


Tide  22  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below. 
JohnF.Owans. 

Associate  Assistant  to  the  Administrator  for 
Management 

1.  Part  208  is  revised  to  read  as  set 
forth  at  the  end  of  this  document 

PART  20S— GOVERNMENTWIOE 
DEBARMENT  AND  SUSPENSION 
(NONPROCUREMENT) 

Subpart  A— General 

Sec. 

208.100  Purpose. 

208.105  Definitions. 

206.110  Covef-age. 

208.115  Policy. 

Subpart  B-Effect  of  Action 

208.200  Debannent  or  suspension. 

208.205  Ineligible  persons. 

208.210  Voluntary  exclusion. 

208.215  Exception  provision. 

206.220  Continuation  of  coverered 

transactions. 

208.225  Failure  to  adhere  to  restrictions. 

Subpart  C—OetMrment 

208.300  General. 

208.305  Causes  for  debarment 

206.310  Procedures. 

206.311  Investigation  and  referral. 

206.312  Notice  of  proposed  debarment 

208.313  Opportunity  to  contest  proposed 
debarment 

208.314  Debarring  official's  dedsion. 

208.315  Settlement  and  voluntary  exclusion. 
208.320    Period  of  debarment 

208.325    Scope  of  debannent 


Subpart  D— Suspension 

208.400  General. 

208.405  Causes  for  suspension. 

208.410  Procedures. 

208.411  Notice  of  suspension. 

206.412  Opportunity  to  contest  suspension. 

208.413  Suspending  offidals  decision. 
206.415  Period  of  suspension. 
208.420  Scope  of  suspension. 

Subpart  E— Responsibilities  of  GSA, 
Agency  and  Participants 

208.500    GAS  responsibilities. 
208.505    AJJ).  responsibilities. 
206.510    Partidpants'  responsibilities. 

Appeadbc  A— Certilication  Regarding 
Debarment  Suspension,  and  Other 
Ra^wnslbUity  Matters    Primary  Coveted 
l^ansactions 

Appendix  B — Certification  Raganfing 
Debarment  Suspension.  Inal^bUity  and 
Vidnntary  Exdusion — Lowrer  Tier  Covered 
Transactions 

AttdMxity:  Executive  Order  12549.  Section 
ail,  ForeiffD  Assistance  Act  of  1961. 22  U.S.C. 
2381. 

2.  Pcul  208  is  further  amended  as 
follows: 

a.'"[Agency]"  is  removed  and  "A.LD." 
is  added  wherever  "[Agency]"  occtus. 


b.  Section  208.105  is  amended  by 
adding  paragraphs  (g)(3).  (t)(3)  and  (w) 
to  read  as  follows: 

S20S.105    DellnMons. 


(g)*  *  ' 

(3)  The  AJD.  debarring  official  is  the 
Associate  Assistant  to  the 
Administrator  for  Management  (M/ 
AAA/SER). 

(t)  •  •  • 

(3)  The  A.I.D.  suspending  official  is 
the  Associate  Assistant  to  the 
Administrator  for  Management  (M/ 
AAA/SER). 

•        •        •        •        • 

(w)  A.I.D.  Agency  for  International 
Development 

c.  Section  208.215  is  amended  by 
adding  paragraph  (a)  following  the 
imdesignated  paragraph  to  read  as 
follows: 

§208Ji1S    Exception  provisiona. 

(a)  The  Associate  Assistant  to  the 
Administrator  forManagement  has 
authority  to  grant  exceptions. 


UNITED  STATES  INFORMATION 
AGENCY 

22  CFR  Part  513 

FOR  further  information  CONTACT: 

Charles  N.  Canestro,  United  States 
Information  Agency,  Management  Plans 
And  Analysis  Staff,  (M/M),  Room  818, 
301  Fourth  Stieet  SW.,  Washington,  DC 
20547,  Telephone  (202)  485-8678. 

List  of  Subjects  hi  22  CFR  Part  513 

Grant  monitoring,  Grants 
administration.  Ineligible  grantees. 

Tide  22  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below. 

David  L  mtdioock. 
Acting  Associate  Director  for  Management 

1.  Part  513  is  added  as  set  forth  at  the 
end  of  this  dociunent 

PART  S13-G0VERNMENTWIDE 
DEBARMENT  AND  SUSPENSION 
(NONPROCUREMENT) 

Subpart  A— General 

513.100  Purpose. 

513.105  Definitions. 

513.110  Coverage. 

513.115  Policy. 

Subpart  B-Effect  Of  Action 

513.200    Debarment  or  suspension. 
513.205    Ineligible  persons. 


513.210  Voluntary  exdusion. 

513.215  Exception  provision. 

513.220  Continuation  of  covered 

transactions. 

613.225  Failure  to  adhere  to  restrictions. 

Sulipart  C— DelMnnent 

513J00  General. 

513.305  Causes  for  debarment 

513.310  Procedures. 

513.311  Investigation  and  referral. 

513.312  Notice  of  proposed  debarment 
513  J13  Opportunity  to  contest  proposed 

debannent 

513.314  Debarring  offidal's  dedsion. 

513.315  Settlement  and  voluntary  exdusion. 
513.320  Period  of  debarment 

513.325  Scope  of  debarment 

Subpart 

513.400 
513.405 
513.410 
513.411 
513.412 
513.413 
S13.415 
513.420 


D— Suspension 

General. 

Causes  for  suspension. 

Procedures. 

Notice  of  suspension. 

Opportunity  to  contest  suspensioa 

Suspending  offidal's  decision. 

Period  of  suspension. 

Scope  of  suspension. 


Subpart  E—RespensMNIes  of  GSA, 
Agency  and  Participants 

513.500    GSA  responsibiUties. 
513.505    USIA  Responsibilities. 
513.510    Participants'  responsibilities. 

Appendix  A— Certification  Regarding 
DelMrment  Suspension,  and  Other 
ResponsiliUity  Matters    Primary  Covered 
Transactions 

AniendixB — Certilication  Regarding 
DelMrment  Suspension,  Ineli^hility  and 
Voluntary  Exdusion — Lower  Tier  Covered 
Transactions 

Authority:  Executive  Order  12549;  40  U.S.C. 
48e(c). 

2.  Part  513  is  further  amended  as 
follows: 

a.  "[Agency]"  is  removed  and  "USIA" 
is  added  wherever  "[Agency]"  occurs. 

b.  Section  513.105  is  amended  by 
adding  paragraph  (w)  to  read  as  follows: 

$513,105    DeflnMona. 

•         •         •         *        • 

(w)  USIA.  United  States  Information 
Agency. 

DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Secretary 

IDocket  Na  R-M-Oeai;  FR-1676] 

24CFRPart24 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  M.  Black.  Assistant  General 
Counsel  for  Inspector  General  and 
Administrative  Proceedings,  Department 
of  Housing  and  Urban  Development 
Room  10288, 451  Seventh  Sbeet  SW.. 
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Washington.  DC  aOtlA  (202)  7S5-720a 
(This  is  not  a  toU-free  nnmber.) 
OATC  HUD  is  nnabie  to  adopt  the 
interim  provisions  of  the  common  rule  at 
this  time.  Under  applicable  law  (see 
section  7(o)  of  the  Department  d 
Housing  and  Urban  Development  Act, 
42  U.S.C.  3535(o)).  HUD  most  sobndt  to 
the  responsible  congressional  { 

committees  an  agenda  of  all  its  rules 
that  are  under  derriopment.  Any  rule 
that  is  on  that  agenda  may  not  be 
published  for  comment  until  it  has  been 
submitted  to  the  responsible  committee 
fir  review.  Because  HUD's  proposed 
I'jle  on  debarment  and  suspension  did 
not  contain  those  provisions  identified 
as  interim  provisions  in  the  common 
rule,  HUD  cannot  adopt  the  interim 
provisions  of  the  common  rule  until  the 
statutory  15-day  period  has  expired.  On 
the  expiration  of  that  period,  HUD  will 
publish  a  separate  agency-spedfic 
preamble  adopting  the  interim 
provisions  of  this  rule. 

AOOmONM.  aUFPLBKNTAJIY 

■wnwiiaTiow.  By  publication  of  this 
separate  preamble  the  Department 
adopts  the  final  common  ivle  on 
nonprocurement  debarment  and 
suspension.  In  addition,  the  Department 
is  amending  the  common  rule  to  add 
provisions  relating  to  debannent  and 
suspension  of  procurement  contractors, 
HUD-spedfic  limited  denials  of 
partidptfien.  and  Dealing  procedures. 


On  November  2, 1987,  the  Department 
of  Heasing  and  uriMn  Development 
published  a  proposed  rule  on  suspension 
and  debarment  (52  FR  42005) 
incorporating  provisions  set  forth  in  tha 
hitfliiBi  rule  (52  FR  37112.  October  2. 
1987)  and  those  maadated  l^  Executive 
Order  12549  and  the  Office  of 
Management  and  Budget's  (OMB)  final 
Guidelines  for  Nonprocurement 
Debarment  and  Suspeasioa  (Gaidriines) 
published  May  29, 1987  at  52  FR  203ea 

Since  the  publicatioD  of  HUD's 
proposed  rule,  OMB  has  dedded  to 
publish  the  final  rule  on  | 

Noi^trocarement  Debarment  and  ' 

Suspenskm  as  a  oaaBBon  rule,  llowevet, 
because  HUD's  regolalions  oo 
debarment  and  suspension  apply  to 
participants  in  nonprocurement 
activities  as  well  as  to  contractors  in 
procurement  activities,  die  Department 
is  amending  the  common  rule  by  (1) 
incorporating  provisions  in  HUD's 
proposed  nile  on  snsprtiiinin  and 
debarsMBts  and  (2)  tndiiding  prorisiotts 
that  daiify  the  swIiGalkm  ol  the 
coBUBon  nile  to  tnJD  pragrans  and 
activities.  Hie  ceatinuatiaa  of  HUD's 
system  of  suspension  and  debarment. 


covering  both  procwement  and 
noqprocareoient  activities,  is  ( 
with  the  goal  of  creating  a 
comprehensive  debarment  system  with 
govemmentwide  effect 

Under  this  final  rule,  a  suspension  or 
debarment  by  HUD  predudes  a  person's 
participation  in  both  procurement  and 
nonprocurement  activities  within  tiie 
Department.  It  also  excludes  a 
partidpant  bom  covered 
nonprocurement  transactions,  and  a 
contractor  from  procurement  activities 
throughout  the  Federal  Executive 
Branch. 

This  regulation  also  provides  for 
limited  denials  of  participation  with 
strictly  Departmental  effect.  Limited 
denials  of  partidpation  are  sanctions  of 
limited  duration  and  scope  not 
warranting  govemmentwide  effect 

The  comments  received  by  HUD  in 
response  to  its  proposed  and  interim 
rules  were  addressed  in  the  preamble  to 
the  common  rule. 

HUD's  previously  published  proposed 
and  interim  rules  are  being  replaced  by 
the  common  rule  and  the  amendments 
dted.  Citatioas  contained  in  tins  final 
rule  differ  significantly  bom  those 
contained  in  HUD's  previous  rales,  and 
a  table  indicating  the  corresponding 
sections  of  the  proposed  and  final  rule  is 
set  forth  at  the  end  of  this  preamble.  It 
should  be  noted  that  the  preamble  refers 
to  the  final  rule's  dtations,  oidess 
otherwise  stated. 


SectioBby 


AMiysis 


A  new  paragr^h  (d)  is  added  to 
S  2A.iao  to  iaificate  Uwt  the  purpose  of 
these  regulations  is  also  to  prescribe 
polides  and  procedtires  governing  the 
debarment  and  sospensioB  of 
contractors  and  the  limited  denial  of 
partidpation  of  contractors  and 
partidpants.  This  provision  was 
induded  in  the  prc^Kwed  rule  at  §  24.2. 

The  definitions  of  debarmoit  and 
suspension  in  S  24.105  (f)  and  (u)  are 
expanded  to  reflect  that  sudi  terms  also 
indade  sawi'tiiwis  tslcen  to  excJude 
coaAractscs  bom  pioueeiueat  activities. 
The  definitions  of  deboaaent  and 
suspension  in  the  proposed  rule,  1 24.(4) 
(i)  and  (ae)  respectively,  also  indicatol 
that  the  sanctioas  woold  exdade 
contradors  from  procareaieat  eetivMes 
govemmentwide. 

Definitions  for  "benefits," 
"contrador,"  "hearing  officer."  "limited 
denial  of  partidpation,"  and  "aHimate 
beneficiaries"  have  been  indaded  and 
the  definition  of  "procurement  list"  has 
been  substituted  for  "consolidated  lists" 
to  reflect  the  expanded  coverage  of 
HUD's  regulatiao  at  i  a44flS  (wHaa)- 
These  definitions  were  ooataiaad  in  the 


proposed  nile  ^  f  Z*A  (d),  (e),  (f)  (m). 
(r),  and  (fab)  respectively. 

The  definition  of  "prindpal," 
S  24.105(p),  specifies  those  persons 
previously  tndndwd  in  HUD's  definitian 
of  "partidpant"  ({  24.6(t))  who  are  now 
induded  in  the  de&ution  of  principal. 
The  term  "piincq>al"  was  not  defined  in 
the  proposed  rule,  but  has  been  added  to 
the  final  ooauDOO  tele.  De&dtiotis  for 
"control,"  "yant,"  "graatee,"  and  "HUD 
List  of  Debarred,  Sospeaded  and 
Ineligible  Contractors  and  Partidpants" 
have  been  deleted  because  of  other 
changes  in  the  rule  make  these 
definitions  unnecessary. 

Those  transactions  designated  in 
§  24.110(c](l)(i)  (A)  and  (B)  are  induded 
as  primary  covered  transactions.  They 
were  induded  as  spedficaliy  covered 
activities  in  1 24.3(aK2)  of  HUD's 
proposed  rule. 

Persons  identified  hi 
S  24.110(a)(l){uHC)  (5Hf2)  were 
induded  witUn  die  scope  of  HUD's 
definition  of  partidpant  in  S  24.6(t)  of 
the  proposed  rule. 

Paragraph  (d)  is  added  to  1 24.110  to 
indicate  the  coverage  of  these 
regulations  for  contradors,  and 
paragraphs  (e)  and  (f)  are  added  to 
i  24.200  to  faidicate  die  effed  of 
debarment  and  suspension  on 
contractcvs.  The  coverage  of 
contractors,  and  the  ^iect  of  the 
sanctions  on  contractors,  was  contained 
in  i  24.8(a)  of  the  proposed  rule. 

Throughout  the  pto|iosed  rule 
reference  was  made  to  "dired  or 
indirect  partidpation"  in  HUD 
programs.  Due  to  chaqges  in  the 
common  rule,  such  language  is  no  longer 
necessary.  As  stated  in  the  (veaBble  to 
the  »■«"»"»/»"  rule,  partidpatiaa  in 
covered  traasartinns  is  piohiUted 
whether  such  participation  is  dired  or 
indirect 

Other  ■mendmnats  have  been  aiade 
to  the  common  rule  mlatiog  to 
suspension  and  debarment  of 
contractors: 

(1)  SedioB  a4.110(e)  is  added  to 
describe  the  retroactive  effed  of  this 
rule.  This  langaage  was  contained  in 
1 24  J8  of  the  proposed  rule. 

(2)  Paragraph  (d)  has  been  added  to 
i  24.115.  It  duplicates  language 
contained  in  |a4J  of  the  proposed  role. 
Ijngiwge  added  to  1 24.215  concerning 
the  effed  of  debarment  on  contractors 
was  contained  in  1 24.8  of  die  proposed 
rule.  Pnagraphs  (c)  and  ((Q  have  been 
added  to  1 24.220  indicathig  the  effed  of 
a  suspension  or  debamient  on  existing 
contracta.  Siaiflarlaagaafe  was  set  fordi 
at  i  24.8  of  the  proposed  rule. 

(^  Id  the  poliqr  section  of  dM 
proposed  rale  (f  841.  now  repboed  by 


S  24.120).  HUD  identified  deterrence  as  a 
basis  for  imposing  suspensions  and 
debarments.  This  language  was  not 
induded  in  the  common  rule,  and  its 
indusion  by  amendment  is  unnecessary 
because  case  law  has  clearly 
established  that  deterrent  effed  is  an 
appropriate  consideration  in  protecting 
the  pubUc  interest 

(4)  Paragraph  (e)  has  been  added  to 
§  24.200  to  reflect  the  effed  of 
suspension  and  debarment  on 
contractors.  This  effed  was  described  in 
i  24.87  and  24.20  of  the  proposed  rule. 

(5)  Paragraph  (f)  has  been  added  to 
§  24.200  to  refled  HUD  specific 
exceptions  to  the  effed  of  sanctions 
under  this  part.  Similar  language  was 
contained  in  S§  24.3  and  24.3a  of  the 
proposed  rule. 

(6)  Section  24.305  is  amended  by 
addhig  examples  to  paragraph  (d)  that 
were  set  forth  in  §  24.6(c)(7),  (8).  (9),  (10) 
and  (11)  of  the  proposed  rule.  There  is  a 
new  paragraph  (e)  which  sets  forth  the 
causes  for  debarring  a  contractor  that 
were  induded  in  i  24.6(a)  and  (h)  of  the 
proposed  rule. 

(7)  The  hearing  procedures  set  forth  in 
S9  24.313,  24.314,  24.411  through  24.413 
previously  appeared  at  S  24.12-24.14  of 
the  proposed  rule.  These  sections 
replace  the  appeal  procedures  set  forth 
in  identically  numbered  sections  of  the 
common  rule.  HUD's  procedures  provide 
that  all  contested  debarments  and 
suspensions  shall  be  referred  to  a 
hearing  officer  for  action,  except  where 
there  is  a  pending  or  contemplated  legal 
proceeding  and  the  Department  of 
Justice  has  determined  that  a  suspension 
hearing  would  prejudice  the 
Department's  case.  Because  the  right  to 
a  determination  by  an  impartial  hearing 
officer  provides  greater  protection  to 
persons  suspended  or  proposed  for 
debarment  dian  the  right  to  appear 
before  the  suspending  or  debarring 
offidal,  the  use  of  sudi  procedures  will 
not  adversely  affed  due  process  or 
fundamental  frdmess. 

(8)  Section  320(c)  raplaces  the 
reinstatement  pro^dsion  of  i  24.15  of  the 
proposed  rule.  This  section  allows  the 
debarring  offidal  to  reduce  the  period  or 
scope  of  a  debarment  The  proposed  rule 
required  referral  of  a  request  for 
reinstatement  to  a  hearing  officer  for 
recommendation  on  reinstatement  That 
provision  has  been  eliminated  bom  the 
final  rule  and  replaced  by  the  common 
rule  provision  in  order  to  provide 
consistency  with  the  common  rule. 
Paragraph  (d)  has  been  added  to  §  24.320 
to  indicate  that  a  request  to  modify  or 
terminate  a  debarment  based  on  either 
elimination  of  causes  for  debarment  or 
other  appropriate  reasons  may  not  be 
considered  for  at  least  six  months  after 


the  final  determination  to  debar.  This 
six-month  limitation  was  contained  in 
S  24.15(a)(2)  of  the  proposed  rule. 

(9)  Paragraph  (3)  is  added  to 

§  24.325(a)  to  indicate  the  scope  of 
debarment  of  a  contrador.  Paragraph  (4) 
is  added  to  S  24.325(b)  to  indicate  diat 
the  rules  for  imputing  condud  also 
ai^ly  to  contradon.  Similar  provisions 
were  contained  in  i  24.11  of  the 
proposed  rule. 

(10)  Sections  24.411  dirough  24.413 
contain  the  suspension  appeal  and 
hearing  procedures  set  forth  in  1 24.23  of 
the  proposed  rule.  As  explained  in  the 
discussion  of  SS  24.312  through  24.314, 
such  procedures  meet  the  required  due 
process  standards. 

(11)  The  provision  at  S  24.413(a]  is 
consistent  with  the  common  rule 
provision  at  S  24.412(b)(l)(ii)  in  denying 
hearing  rights  based  on  Department  of 
Justice  advice  diat  substantial  interests 
of  the  Federal  Government  in  pending  or 
contemplated  legal  proceedings  would 
be  prejudiced  by  a  hearing  on  a 
suspension  based  on  the  same  facts.  A 
similar  provision  was  contained  in 

S  24.13(b)(2)  of  HUD's  proposed  rule, 
except  that  in  the  proposed  rule  the 
hearhig  officer,  radier  than  the 
suspending  offidal,  was  responsible  for 
considering  documentary  evidence  and 
written  briefs  submitted  by  the 
Respondent  The  change  of  dedsion- 
maker  has  been  made  to  provide 
consistency  with  the  common  rule. 

(12)  Sections  24.32  and  24.33  of  die 
proposed  rule  have  been  deleted  These 
provisions  related  to  internal  agency 
requirements  that  have  been  abKilished 
because  of  the  format  adopted  by  GSA 
for  publication  of  the  procurement  and 
nonprocurement  list  All  pereons 
currentiy  induded  on  the  HUD  list  will 
also  be  induded  on  one  or  both  parts  of 
die  GSA  list 

(13)  Subpart  F  is  added  to  the  common 
rule  to  set  forth  HUD's  provisions 
relating  to  limited  denials  of 
partidpation.  These  provisions  were 
contained  in  Subpart  D  of  the  proposed 
rule.  Certain  provisions  have  been 
changed  to  darify  the  effect  and  scope 
of  the  sanction.  Section  24.613  (S  24.30  of 
the  proposed  rule),  was  changed  to 
reflect  that  the  hearing  request  must  be 
made  within  30  days.  The  prior  15-day 
period  was  inconsistent  with  §  24312, 
(previously  §  24.29).  and  was  incorrect 

(14)  Also,  language  has  been  added  to 
i  24.630  clarifying  ^at  a  limited  denial 
of  partidpation  is  si^wrseded  by  a 
suspension  based  on  the  same  fads,  and 
any  appeal  will  be  heardsolely  aaaa 
appeal  of  suspension. 

A  Finding  of  No  Significant  Impact 
with  reaped  to  the  environment  has 


been  made  in  accordance  with  HUD 
regulations  in  24  CFR  Part  50,  which 
implement  section  102(2)(C)  of  die 
National  Environmental  Policy  Ad  of 
1909, 42  U.S.C.  4332.  The  Findhig  of  No 
Significant  Impad  is  available  for  public 
inspection  during  regular  business  houn 
in  the  Office  of  the  General  Counsel, 
Rules  Docket  Cleric,  at  the  above 
address. 

This  rule  was  listed  as  item  887  in  the 
Department's  Semiannual  Agenda  of 
Regulations  published  on  April  25, 1088 
(53  FR  13854, 13865)  under  Executive 
Order  12291  and  the  Regulatory 
Flexibility  Act 

The  following  list  indicates  the 
relationship  of  the  common  rule  and 
HUD's  proposed  rule: 


HUOpropoMd  rule 
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24^— Scope.. 
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24. 1 4— Oelerniirwtion  of  HeerInQ  Offt- 

cer „ ~. 

24.15— Request    lor 

ment ............................... 

24.16— Settlement 

Suspensions 
24.1 7— Genartf 


24. 1 8 — Csuass 

24.1*— Procedures 

24.20— Effect  on  Suspension.. 

24.21— Period  of  Suspension . 

24.22— Scope 

24.23— Appeal 

24.24— SetOemenls 


Umited  Denial  of  Panicipetion 
24.2S-Ganeral.- 
24.26— Causes,.. 
24.27— Period  and  Scope . 

24.28— Notice 

24.29— Conference . 
24J0-Appeal 

Usis,  ale.  conaoMslad 

24.31— Uals 

24  J2— HUD  Ust 

24.33— OassMlcattons...«M-..»«. 

24.34— Effect  of  Sanctiona 

24.35— CertiAcaSon  »»«.«.«...»». 
24.36— Retroedivlly 


Rntf  rule 


24.115 

24.110 

24.200-215 

24.200 


24J00 
24J05 

24J10 
Svouah 

.312 

24J00 

24.210  and 

.315 

24.320 

24.325 

24.313 

.24.313 

'  24.314 

24.320 

24.210  and 

.315 


24.400 

24.405 

24.410 

24.200  and 

.215 

ai.415 

24.420 

24.412  and 

.4t3 

24.210  W)d 

.315 


24.600 
24.605 
24.610 
24.611 
24.612 
24.613 

24J00 

NX 

NA 

24.200-220 

24.510 

24.110 


BEST  COPY  AVAILABLE 


19182  Fednal  Register  /  Vol.  53.  No.  102  /  Thursday,  May  28,  1988  /  Rules  and  Regulations 


Federal  Register  /  Vol  53.  No.  102  /  Thursday.  May  26.  1988  /  Rules  and  Regulations  19183 


List  of  Subjacta  in  24  CFR  Part  24 

Administrative  practice  and 
procedure.  Government  contracts. 
Organization  and  functions 
(Government  agencies),  Government 
procurement.  Grant  programs:  housing 
and  community  development.  Loan 
programs:  housing  and  community 
development 

Tide  24  of  die  Code  of  Federal 
Regulations  is  amended  as  set  forth 
l)eIow. 

Dated:  May  la  19e& 

).  KfidiMl  Doney, 

Acting  Secretary,  U.S.  Depaiiment  of  Housing 
and  Urban  Development 

1.  Part  24  is  revised  to  read  as  set 
forth  at  the  end  of  this  document 

PART  24-GOVERNMENTWIDE 
DEBARMENT  AND  SUSPENSION 

Subpart  A— GsiMrai 

24.100  Purpose. 

24.105  Definitions. 

24.110  Coverage. 

24.115  Policy. 

Subpart  B— Eftact  of  Action 

24.200  Debarment  or  suspension. 

24.205  Ineligible  persona. 

24.210  Voluntary  exclusion. 

24.215  Exception  provision. 

24.220  Continuation  of  covered  transactions. 

24.225  Failure  to  adhere  to  restrictions. 

Subpart  C—OelMmMnt 

24.300  General. 

24.305  Causes  for  debarment 

24.310  Procedures. 

24  Jll  Investigation  and  referral. 

24.312  Notice  of  proposed  debarment 

24.313  Opportunity  to  contest  proposed 
debaiinent 

24.314  Debarring  official's  decision. 

24.315  Settlement  and  voluntary  exclufion. 
24.320    Period  of  debarment  ! 

.  24.325    Scope  of  debarment 

Subpart  D—Suspanalon 

24.400  General. 

24.405  Causes  for  suspension. 

24.410  Procedures. 

24.411  Notice  of  siupension. 

24.412  Opportunity  to  contest  suspension. 

24.413  Suspending  offidal's  decision. 
24.415  Period  of  suspension. 
24.420  Scope  of  suspension. 

Subpart  E-RaaponaMMaa  of  Q8A. 
Aganey  and  Partldpants 

24.500  GSA  responsibilities. 
24.505  HUD  lesponsibilities. 
24.510    Partidpanta'  responsibilities. 


Appendix  A — Certificatioa  Regarding 
DebamMnt  Suspension,  and  Other 
Responsibility  Matters — Primary  Covered 
Transactions 

Appendix  B — Certification  Regarding 
Debarment,  Suspension,  Ineligibility  and 
Voluntary  Exdusion — Lower  Tier  Covered 
Transactions 

Authority:  Executive  Order  12549,  (Section 
7(d)  of  the  Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(d)). 

2.  Part  24  is  further  amended  as 
follows: 

a.  "[Agency]"  is  removed  and  "HUD" 
is  added  wherever  "[Agency]"  occurs. 

b.  Section  24.100  is  amended  by 
adding  paragraphs  (d)  and  (e)  to  read  as 
follows: 

924.100    Purpose 

(d)  These  regulations  also: 

(1)  Prescribe  policies  and  procedures 
governing  the  debarment  and 
suspension  of  contractors  and  the 
limited  denial  of  participation  of 
participants  and  contractors; 

(2)  Ftovide  for  the  listing  of  debarred, 
suspended  and  ineligible  contractors; 
and 

(3)  Set  forth  the  consequences  of  such 
listing. 

(e)  Although  this  part  covers  the 
listing  of  ineligible  contractors,  it  does 
not  prescribe  policies  and  procedures 
governing  declarations  of  ineligibiUty. 

c.  Section  24.105  is  amended  by 
adding  paragraphs  (f)(l]  and  (2),  (p)(2)- 
(22).  (u)(l)  and  (2).  (v)(l)  and  (2),  and  (w) 
through  (cc)  to  read  as  follows: 

{24.105    Daflnttlona 


m  *  *  * 

(1)  An  action  taken  by  HUD  under 
these  regulations  shall  also  exclude  a 
participant  from  participating  in 
procurement  contracts  withiiUD,  and 

(2)  Shall  exclude  a  contractor  from 
participating  in  covered  transactions 
with  HUD  and  from  Federal 
procurement  activities. 

(P)  •  *  • 

(2)  Loan  ofRcers; 

(3)  Staff  appraisers  and  inspectors; 

(4)  Underwriters; 

(5)  Bonding  companies; 

(6)  Borrowers  under  programs 
financed  by  HUD  or  with  loans 
guaranteed,  insured  or  subsidized 
through  HUD  programs: 

(7)  Purchasers  of  properties  with 
HUD-insured  or  Se<7etary-held 
mortgages; 

(8)  Recipients  under  HUD  assistance 
agreements; 

(9)  Ultimate  beneficiaries  of  HUD 
programs; 


(10)  Fee  appraisers  and  inspectors; 

(11)  Real  estate  agents  and  brokers; 

(12)  Management  and  marketing 
agents; 

(13)  Accountants,  consultants, 
investment  bankers,  architects, 
engineers,  attorneys  and  others  in  a 
business  relationship  with  participants 
in  connection  with  a  covered 
transaction  under  a  HUD  program; 

(14)  Contractors  involved  in  the 
construction  or  rehabilitation  of 
properties  financed  by  HUD,  with  HUD 
insured  loans,  or  acquired  properties 
including  properties  held  by  HUD  as 
niortgagee-in-possession; 

(15)  Closing  agents; 

(16)  Turnkey  developers  of  projects 
financed  by  or  with  financing  insured  by 
HUD; 

(17)  Tide  companies; 

(18)  Escrow  agents;  - 

(19)  Project  owners; 

(20)  Administrators  of  nursing  homes 
and  projects  for  the  elderly  financed  or 
insured  by  HUD; 

(21)  Developers,  sellers  or  owners  of 
property  financed  with  loans  insured 
under  Tide  I  or  Tide  II  of  die  National 
Housing  Act;  and 

(22)  Employees  or  agents  of  any  of  the 
above. 
***** 

(1)  An  action  by  HUD  taken  under 
these  regulations  shall  also  exclude  a 
participtmt  from  participating  in 
procurement  contracts  with  HUD.  and 

(2)  Shall  exclude  a  contractor  from 
participating  in  covered  transactions 
with  HUD  and  from  Federal 
procurement  activities. 

(V)  *  •  * 

(1)  An  action  taken  under  these 
regtdations  shall  also  exclude  a 
participant  from  participating  in 
procurement  contracts  with  HUD,  and 

(2)  Shall  exclude  a  contractor  bom 
participating  in  covered  fransactions 
with  HUD  and  from  Federal 
procurement  activities. 

(w)  Benefits.  Money  Or  any  other  thing 
of  value  provided  by,  or  realized 
because  of  the  Department  "Thing  of 
value"  includes  insurance  or  guarantees 
of  any  kind. 

(x)  Contractor.  As  used  in  this  part, 
contractor  means  any  individual  or 
other  legal  entity  that: 

(1)  Submits  offers  for,  or  is  awarded, 
or  reasonably  may  be  expected  to 
submit  offers  for  or  be  awarded,  a 
Government  contract  (or  a  subcontract 
imder  a  Government  contract);  or 

(2)  Conducts  business  with  die 
Government  as  an  agent  or 
representative  of  another  contractor; 


(y)  Hearing  officer.  An  Administradve 
Law  Judge  or  Board  of  Contract  Appeals 
Judge  authorised  by  HUD's  Secretary,  or 
by  the  Secretary's  designee,  to  ccmduct 
proceedings  under  this  part 

(z)  HUD.  Department  of  Housing  and 
Urban  Development 

(aa)  Limited  denial  of  participation. 
An  action  taken  to  immediately  exclude 
from  participation,  or  to  immediately 
impose  conditions  on  the  participation, 
of  any  person  in  a  program  or  programs 
of  the  Department  within  a  limited 
geographical  area. 

(bb)  Procurement  List.  A  list 
compiled,  maintained,  and  distributed 
by  the  General  Services  Adminisfration 
(GSA)  (see  S  24.500(c)),  containing  die 
names  and  other  information  regarding 
contractors  debarred  or  suspended  or 
declared  ineligible  by  agencies  imder 
the  procedures  of  this  part  as  well  as 
under  other  statutory  or  regulatory 
authority. 

(cc)  Ultimate  beneficiaries.  Ultimate 
benefidaiies  of  HUD  programs  include, 
but  are  not  limited  to.  subsidized 
tenants  and  subsidized  mortgagors  such 
as  those  assisted  imder  Section  8 
Housing  Assistance  Payments 
Contracts,  by  Section  236  Rental 
Assistance,  or  by  Rent  Supplement 
payments. 

d.  Section  24.110  is  amended  by 
adding  paragraph  (a)(l)(i)(A), 
(a)(l)(u)(C)  (5)  dirough  [20).  (d).  and  (e) 
to  read  as  follows: 

§24.110    Coverage. 

(a)  •  •  • 

(1)  *  •  * 
(!)••• 

(A)  Specially  designated  fransactions 

are: 

[I]  Transactions  regulated  by  the 
Interstate  Land  Sales  Act  (15  U.S.C. 
1701); 

(2]  Transactions  regulated  by  the 
National  Manufactured  Housing 
Construction  and  Safety  Standards  Act 
ofl974(42U.S.C.5401); 

(ii)  •  *  * 

(Q  •  •  • 

[3)  Bonding  companies; 

[4]  Borrowers; 

(5)  Purchasers  of  a  property  with  a 
HUD-insured  or  Secretaiy-held 
mortgage; 

[8]  Recipients  under  HUD  assistance 
agreements; 

(7)  Ultimate  beneficiaries  of  HUD 
programs; 

(8)  Fee  appraisers  and  inspectors; 
[9]  Real  estate  agents  and  brokers; 
[10)  Management  and  marketing 

agents; 

(II)  Accountants,  consultants, 
investment  bankers;  architects, 
engineers,  attorneys  and  others  in  a 


business  relationship  with  participants 
in  connection  with  a  covered 
fransaction  under  a  HUD  program; 

[12)  Contractors  involvml  in  the 
construction  or  rehabilitation  of 
properties  financed  by  HUD,  with  HUD 
insured  loans,  or  acquired  properties 
including  properties  held  by  tnJD  as 
mortgagee-in-possession; 

[13)  Closing  agents; 

[14)  Turnkey  developers  of  projects 
financed  with  or  insured  by  HUD; 

[15)  Tide  companies; 
[18)  Escrow  agents; 
[IT)  Project  owners; 

[18)  Administrators  of  nursing  homes 
and  projects  for  the  elderly  financed  or 
insured  by  HUD; 

[19)  Developers,  sellers  or  owners  of 
property  financed  with  loans  insured 
under  Tide  I  or  Tide  II  of  die  National 
Housing  Act;  and 

(29)  Employees  or  agents  of  any  of  the 
above. 
*        •        •        *        • 

(d)  These  regulations  also  apply  to  all 
persons  who  have  participated,  are 
currendy  participating  or  may 
reasonably  be  expected  to  participate  in 
Federal  procurement  programs.  For 
purposes  of  these  regulations,  such 
persons  will  be  referred  to  as 
"confractors"  and  such  transactions  will 
be  referred  to  as  "procurement 
confracts."  The  consequences  of  a 
debarment  or  suspension,  as  set  forth  in 
SS  24.200(e)  apply  to  confractors  in 
Federal  procurement  programs,  and 

S9  24.325  and  24.420  govern  the  extent  to 
which  a  specific  confractor  or  its 
organizational  elements  would  be 
included  within  a  debarment  or 
suspension  action. 

(e)  Retroactivity.  Limitations  on 
participation  in  HUD  programs  proposed 
or  imposed  prior  to  the  effective  date  of 
these  regulations  under  an  ancillary 
procedure  shall  not  be  affected  by  this 
part  This  part  shall  apply  to  sanctions 
initiated  after  the  effective  date  of  these 
regulations  (October  1, 1988)  regardless 
of  the  date  of  the  cause  giving  rise  to  the 
sanction. 

e.  Section  24.115  is  amended  by 
adding  paragraph  (d)  to  read  as  follows: 

924.115   Peley 


(d)  The  existence  of  a  cause  for 
debarment  however,  does  not 
necessarily  require  that  the  confractor 
be  debarred;  the  seriousness  of  the 
confractor's  acts  or  omissions  and  any 
mitigating  factors  should  be  considered 
in  making  any  debarment  decision.  In 
this  connection,  the  supplying  of 
information  by  the  contractor  to  the 
Government  pursuant  to  the  Anti- 
Kickback  Act  of  1986  shall  be  favorable 


evidence  of  the  contractor's 
responsibility. 

f.  Section  24.200  is  amended  by  adding 
paragrai>hs  (c)(6).  (d),  (e),  and  (f)  to  read 
as  follows: 

924,200    Debannant and auspanalen. 

•        *        •        •        * 

(c) *  *  • 

(8)  Debarment  for  any  of  the  causes 
set  forth  in  S  24.305(f)  shall  have  no 
governmentwide  effect 

(d)  The  debarment  of  a  contractor  by 
HUD  shall  have  the  following  effect 

(1)  Exdusion  from  participation  in 
HUD  programs,  induding  receiving 
contracts  and  HUD  shall  not  solicit 
offers  from,  award  confracts  to,  or 
consent  to  subcontracts  with,  these 
contractors,  unless  the  Secretary  or 
designee  determines  in  writing  that 
there  is  a  compelling  reason  for  such 
action. 

(2)  In  addition  to  exdusion  from 
partidpation  in  HUD  programs,  a 
contractor's  debarment  or  suspension 
from  procurement  for  the  causes  set 
forth  in  S  24.305(d)  shall  be  effective 
throughout  the  Executive  Branch  of  the 
Government  in  accordance  with  48  CFR 
g.406-l(c),  unless  a  contracting  agency's 
head,  or  designee,  states  in  writing  the 
compelling  reasons  justifying  continued 
business  dealings  between  that  agency 
and  the  confractor. 

(e)  Other  exceptions.  (1)  Sanctions 
under  this  part  shall  also  not  predude 
the  receipt  of  benefits  from  the  sale  of 
the  personal  residence  of  an  exduded 
individual  or  the  purchase  of  HUD- 
owned  housing  units  offered  for  all-cash 
sale  without  qualification  at  public 
sales. 

(2)  Sanctions  against  partidpants 
whose  only  involveaient  in  HUD 
programs  is  as  ultimate  benefidaries. 
such  as  subsidized  tenants  and 
subsidized  mortgagors,  may  be  taken 
only  upon  evidence  of  fraud  unless  the 
participant  has  otherwise  been  debarred 
or  suspended  by  another  Federal 
agency. 

(3)  Sanctions  under  this  part  against 
HUD  FHA-apprOved  mortgagees  may  be 
initiated  only  with  the  approval  of  the 
Mortgagee  Review  Board. 

(f)  Relationship  to  HUD 
adminisfrative  sanction  procedures.  (1) 
Sanctions  provided  pursuant  to  contract 
provisions.  Nothing  in  this  part  shall 
impafr  or  limit  the  right  to  impose  any 
sanction  provided  for  by  contract 
induding  guaranty  agreements  with  the 
Government  National  Mortgage 
Assodation. 

(2)  Other  Departmentai  sanctions. 
Where  an  office  of  the  Department  is 
required  by  statute,  regulation,  or 
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Executive  Order  to  follow 
administrative  sanction  procedures  that 
may  differ  from  the  requirements  of  this 
part  the  requirements  of  the  statute, 
regulation  or  Executive  Order  shall  take 
precedence.  These  alternate  procedures 
include,  but  are  not  limited  to:  Part  200 
Previous  Participation  Review  and 
Clearance  procedures.  Part  25 
Mortgagee  Review  Board  administrative 
actions,  and  Part  570  Community 
Development  Block  Grant  corrective  and 
remedial  actions.  i 

g.  Section  24.215  is  amended  by 
adding  paragraph  (a)  immediately 
following  the  undesignated  paragraph  to 
read  as  follows: 


924.215    Exeapllon  provWon. 


(a)  A  contractor's  debarment  shall  be 
effective  throughout  the  executive  | 
branch  of  the  Government,  unless  a 
contracting  agency's  head  or  his  or  her 
designee  states  in  writing  the  compelling 
reasons  justifying  continued  business 
dealings  between  the  agency  and  the 
contractor. 

h.  Section  24.220  is  amended  by  { 
adding  paragraphs  (c)  and  (d)  to  read  as 
follows: 


$24,220    Continuation  of  covarad 


(c]  Notwithstanding  the  debarment  or 
suspension  of  a  contractor,  agencies 
may  continue  contracts  or  subcontracts 
in  existence  at  the  time  the  contractor 
was  debarred  or  suspended,  unless  the 
contracting  agency's  head  or  designee 
directs  otherwise.  A  decision  as  to  the 
type  of  termination  action,  if  any,  to  be 
taken  should  be  made  only  after  review 
by  agency  contracting  and  technical 
personnel  and  by  counsel  to  ensure  the 
propriety  of  the  proposed  action. 

(d]  Agencies  shall  not  renew  current 
contracts  or  subcontracts  of  debarred  or 
suspended  contractors,  or  otherwise 
extend  their  diu-ation,  unless  the 
contracting  agency's  head  or  a  designee 
states  in  writing  the  compelling  reasons 
for  renewal  or  extension. 

i.  Section  24.305  is  amended  by  adding 
paragraphs  (d)(1),  (e),  and  (f)  to  read  as 
follows: 


§24.305 

(d)  *  •  •  I 

(1)  These  causes  include  but  are  not 
limited  to: 

(i)  Failure  to  comply  with  Title  Vm  of 
the  Civil  Rights  Act  of  1968  or  Executive 
Order  11063.  HUD's  Affirmative  Fair 
Housing  Marketing  regulations  or  an 
Affirmative  Fair  Housing  Plan; 

(ii)  Violation  of  lltle  VI  of  the  Civil 
Rights  Act  of  1964.  section  100  of  the 


Housing  and  Ccmununity  Development 
Act  of  1973,  section  504  of  the 
Rehabilitation  Act  of  1973.  or  the  Age 
Discrimination  Act  of  1975; 

(iii)  Violation  of  any  law,  regulation, 
or  agreement  relating  to  conflict  of 
interest; 

(iv)  Violation  of  any 
nondiscrimination  provisions  included 
in  any  agreement  or  contract; 

(e)  Debarment  of  a  contractor  may  be 
imposed  for  any  of  the  causes  in 
paragraphs  (a),  (b),  and  (d).  For 
purposes  of  this  section,  "agreement"  is 
deemed  to  include  "contracts  or 
subcontracts." 

(f)  In  addition  to  the  causes  set  forth 
above,  HUD  may  debar  a  person  ftom 
participating  in  any  programs  or 
activities  of  the  Department  for  material 
violation  of  a  statutory  or  regulatory 
provision  or  program  requirement 
appUcable  to  a  pubUc  agreement  or 
transaction  including  appUcations  for 
grants,  financial  assistance,  insurance  or 
guarantees,  or  to  the  performance  of 
requirements  under  a  grant,  assistance 
award  or  conditional  or  final 
commitment  to  insure  or  guarantee. 

j.  Sections  24.313  and  24.314  are 
revised  to  read  as  follows: 

{24.313   Appeal  and  haaring  procaduraa. 

(a)  Appeal  procedures.  Within  30  days 
of  receipt  of  a  notice  of  proposed 
debarment,  any  participant  or 
contractor,  including  any  affiUate. 
desiring  a  hearing  shall  file  a  written 
request  for  a  hearing  with  the 
Debarment  Docket  Cleric  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street  SW.,  Washington.  DC 
20410.  If  no  appeal  is  filed  within  the 
time  limit,  the  proposed  decision  to 
debar  shall  be  final.  For  purposes  of 
compUance  with  this  section,  notice 
shall  be  considered  to  have  been 
received  by  the  addressee  if  the  notice  is 
properly  mailed  to  the  last  known 
adress  of  such  addressee. 

(b)  Hearing  procedures — (1)  General. 
Hearings  shall  be  governed  by  the 
procedures  set  forth  at  24  CFR  Part  26 
(except  as  provided  in  S  24.313  and 
24.314)  including  S  26.16  regarding  time 
computation.  Specifically,  fi  26.16 
provides  that  computation  of  any  period 
of  time  prescribed  or  allowed  by  this 
part  shall  begin  with  the  first  business 
day  follo%ving  the  day  on  which  the  act, 
event  development  or  default  initiating 
the  period  of  time  occurred.  When  the 
last  day  of  the  period  computed  is  a 
Saturday.  Sunday,  or  national  holiday, 
or  other  day  on  which  the  Department  of 
Housing  and  Urban  Development  is 
closed,  the  period  shall  run  until  the  end 
of  the  next  following  business  day. 
Except  yvhen  any  prescribed  or  aUowed 


period  of  time  is  seven  days  or  less, 
each  of  the  Saturdays.  Sundays,  and 
nati(mal  holidays  shall  be  included  in 
the  computation  of  the  prescribed  or 
allowed  period. 

(2)  Right  to  hearing.  A  participant  or 
contractor,  including  any  affiliate,  that 
has  requested  a  hearing  has  the  right  to 
be  heard  before  a  Hearing  Officer  and  to 
be  represented  by  counsel  as  follows: 

(i)  Except  as  provided  in  paragraphs 
(b)(2)(U)  of  this  section  or  8  24.412(a}. 
the  participant  or  contractor  may 
request  an  oral  bearing  before  a  hearing 
officer.  Where  debarment  is  base:'  on  a 
finding  of  dvil  rights  noncompUance 
after  a  hearing,  however,  the  hearing 
officer  is  bound  by  the  finding  of 
noncompUance  reached  in  the  prior 
hearing. 

(ii)  Where  the  action  is  based  solely 
upon  an  indictment  or  conviction,  or 
upon  suspension  or  debarment  by 
another  Federal  agency,  the  hearing 
shall  be  limited  to  the  opportunity  to 
submit  documentary  evidence  and 
written  briefs  for  consideration  by  a 
hearing  officer. 

(3)  Standard  of  proof  in  any  contested 
action.  The  cause  for  debarment  must  be 
established  by  a  preponderance  of  the 
evidence.  If  the  debarment  is  based 
upon  a  conviction,  a  civil  judgment  or 
debarment  by  another  Federal  agency, 
the  standard  shall  be  deemed  to  have 
been  met  The  cause  for  suspension  or 
limited  denial  of  participation  must  be 
estabUshed  by  adequate  evidence.  If  the 
suspension  or  limited  denial  of 
participation  is  based  upon  an 
indictment  or  suspension  by  another 
Federal  agency,  the  standard  shall  be 
deemed  to  have  been  met  In 
determining  whether  a  limited  denial  of 
participation  should  be  continued,  the 
hearing  officer  shall  consider  any 
evidence  offered  by  respondent  in 
opposition  to  HUD's  proof  as  well  as 
evidence  of  any  mitigating 
circumstances.  If  the  limited  denial  of 
participation  is  based  upon  a  limited 
denial  of  participation  by  another  HUD 
regional  or  field  office,  the  standard 
shall  be  deemed  to  have  been  met 

(4)  Burden  of  proof  The  agency 
proposing  debarment  has  the  burden  of 
proving  to  establish  cause  for 
debarment  The  respondent  has  the 
burden  of  proof  for  establishing 
mitigating  circumstances. 

(5)  Consolidation  of  hearing.  Where  a 
sanction  under  this  part  is  accompanied 
or  followed  by  another  sanction  under 
this  part  the  hearings  may  be 
consolidated. 


f  24J14   Datannkiallon  of  hearing  offlcan 
levww  of  dalanwnaDon. 

(a)  Written  determination.  After  the 
participant  or  contractor  has  been 
afforded  an  opportimity  to  be  heard,  the 
hearing  officer  shall  make  a  written 
determination  on  the  evidence 
presented,  including,  where  appropriate, 
any  evidence  of  mitigating 
circumstances.  The  hearing  officer  shall 
issue  a  determination  in  accordance 
with  Part  26.  If  it  is  proposed  that  the 
sanction  include  an  affiliate,  the  hearing 
officer  shall  rule  specifically  whether, 
and  to  what  extent  the  determination 
applies  to  the  affiliate.  The  hearing 
officer's  determination  shall  be 
transmitted  to  all  appealing  parties  by 
certified  mail,  return  receipt  requested. 

(b)  Transmission  of  determination. 
The  hearing  officer's  determination  shall 
also  be  transmitted  promptly  to  the 
HUD  official  who  invoked  the 
administrative  sanction,  and  to  the 
Office  of  General  Counsel. 

(c)  Finality  and  Secretarial  Review. 
The  hearing  officer's  determination  shall 
be  final  unless,  pursuant  to  24  CFR  Part 
26,  the  Secretary  or  the  Secretary's 
designee,  within  30  days  of  receipt  of  a 
request  decides  as  a  matter  of  discretion 
to  review  the  finding  of  the  hearing 
officer.  The  30  day  period  for  deciding 
whether  to  review  a  determination  may 
be  extended  upon  written  notice  of  such 
extension  by  the  Secretary  or  his 
designee.  Any  party  may  request  such  a 
review  in  writing  within  15  days  of 
receipt  of  the  hearing  officer's 
determination. 

(d)  Notice  of  the  Secretary's  decision 
to  review  the  hearing  officer's 
determination  and  notice  of  the 
subsequent  determination  by  the 
Secretary  or  the  Secretary's  designee, 
shall  be  given  in  writing,  signed  by  the 
Secretary  or  the  Secretary's  designee 
and  transmitted  by  certified  mail,  return 
receipt  requested. 

(e)  Where  a  review  is  granted,  the 
determination  by  the  Secretary  or  the 
Secretary's  designee  shall  be  based  on 
the  record  of  the  initial  hearing  and  shall 
fully  recite  the  evidentiary  grounds  upon 
which  the  Secretary's  determination  is 
made.  Such  determination  shall  be 
issued  within  30  days  of  the  decision  to 
grant  review,  unless  written  notice  is 
given  by  the  Secretary  or  designee 
extending  the  period  for  making  a 
determination. 

(f)  Each  determination  shall  become  a 
part  of  the  record. 

(g)  Notice  of  debarring  official's 
decision.  After  determination  in  a 
contested  action,  or  after  the  expiration 
of  the  period  for  requesting  a  hearing 
when  no  request  has  been  received,  the 


debarring  official  shall  issue  a  final 
determination: 

(1)  Referring  to  the  notice  of  proposed 
debarment 

(2)  Specifying  the  reasons  for 
debarment 

(3)  Stating  the  period  of  debarment 
including  effective  dates;  and 

(4)  Advising  that  the  debarment  is 
effective  for  covered  transactions 
throughout  the  executive  branch  of  the 
Federal  Government  unless  an  agency 
head  or  an  authroized  designee  makes 
the  determination  referred  to  in  S  24.215. 

(h)  M  the  debarring  official  decides  not 
to  impose  debarment  the  respondent 
shall  be  given  prompt  notice  of  that 
decision.  A  decision  not  to  impose 
debarment  shall  be  without  prejudice  to 
a  subsequent  imposition  of  debarment 
by  any  other  agency. 

k.  Section  24.320  is  amended  by 
adding  paragraph  (d)  to  read  as  follows: 

S  24.320   Period  of  dabamant, 

*  •       •       •       • 

(d)  Where  respondent's  request  to 
reduce  the  period  or  scope  of  debarment 
is  based  on  reasons  set  forth  in 
paragraphs  (c)(4)  or  (5)  of  this  section, 
such  request  may  not  be  submitted 
earUer  than  six  months  after  the  final 
decision  to  debar.  In  no  event  may  more 
than  one  such  request  be  submitted 
within  any  12-month  period. 

1.  Section  24.325  is  amended  by  adding 
paragraphs  (a)(3)  and  (b)(4)  to  read  as 
follows: 

§24.325   Scope  of  dabannant 

(a)  •  •  • 

(3)  Debarment  of  a  contractor  under 
these  regulations,  or  by  another  Federal 
agency  pursuant  to  48  CFR  Subpart  9.4. 
constitutes  debarment  of  all  its  divisions 
and  other  organizational  elements  from 
all  Federal  procurement  unless  the 
debarment  is  limited  by  its  terms  to  one 
or  more  specifically  identified 
individuals,  divisions,  or  other 
organizational  elements  or  to  specific 
types  of  contracts.  The  debarment  may 
be  extended  to  include  any  affiUates  of 
the  contractor,  if  they  are  specifically 
named  given  written  notice  of  the 
proposed  debarment  and  provided  %vith 
an  opportimity  to  respond. 

(b)  •  •  • 

(4)  The  provisions  of  paragraphs  (b)(1) 
through  (3)  of  this  section  are  also 
applicable  for  purposes  of  imputing 
conduct  to  a  contractor. 

m.  Section  24.400  is  amended  by 
adding  paragraph  (d)  to  read  as  follows: 

§24.400    QanaraL 

•  •        •        •        • 

(d)  All  suspensions  shall  be  for  a 
temporary  period  pending  the 


completion  of  an  investigation  and  such 
legal  or  debarment  proceedings  as  may 
ensue.  A  siupension  shall  become 
effective  immediately  upon  issuance  of 
the  notice  specified  in  §  24.411.  In  cases 
involving  suspected  violations  of 
Federal  law  where  prosecutive  action 
has  not  been  initiated  by  the 
Department  of  Justice  within  12  months 
bom.  the  date  of  the  notice  of 
suspension,  the  suspension  shall  be 
terminated  unless  an  Assistant  Attorney 
General  or  a  United  States  Attorney 
requests,  in  writing,  a  continuance  for 
an  additional  six  months.  In  no  event 
shall  such  a  suspension  continue  beyond 
18  months  unless  prosecutive  action  has 
been  initiated  within  that  period  The 
time  limitations  for  suspension 
contained  in  this  section  may  be  waived 
by  the  affected  party. 

n.  Section  24.410  is  amended  by 
adding  paragraph  (c)  to  read  as  follows: 

§24410    Prooadures. 

•        •        •        *        • 

(c)  Suspension  is  a  serious  action  to 
be  imposed  when  it  has  been 
determined  that  immediate  action  is 
necessary  to  protect  the  Government's 
interest  In  assessing  the  adequacy  of 
the  evidence,  the  Suspending  Official 
shall  consider  how  much  information  is 
available,  the  credibility  of  the  evidence 
given  the  circumstances,  whether  or  not 
important  allegations  are  corroborated, 
and  what  inferences  can  reasonably  be 
drawn  as  a  result  of  all  available 
evidence. 

0.  Sections  24.411, 24.412.  and  24.413 
are  revised  to  read  as  follows: 

§24.411    Notica  Of  suapansloa 

(a)  Suspension  shall  be  made  effective 
by  advising  the  participant  or 
contractor,  and  any  specifically  named 
affiliates,  by  certified  mail  return 
receipt  requested — 

(1)  That  suspension  is  being  imposed; 

(2)  That  suspension  is  based  on  an 
indictment  or  other  adequate  evidence 
that  the  participant  or  contractor  has 
committeed  irregularities: 

(i)  Of  a  serious  nature  in  business 
dealings  with  the  Government  or 

(ii)  Seriously  reflecting  on  the 
propriety  of  further  Government 
dealings  with  the  participant  or 
contractor.  Any  such  irregularities  shall 
be  described  in  terms  sufficient  to  place 
the  participant  or  contractor  on  notice 
without  disclosing  the  Government's 
evidence; 

(3)  Of  the  cause(s)  reUed  upon  under 
8  24.405  for  imposing  suspension; 

(d)  That  the  suspension  is  for  a 
temporary  period  pending  the 
completion  of  an  investigation  and  such 
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legal  debannent  or  Program  Fraud  Civil 
Remedies  Act  proceedings  as  may 
ensue; 

(e)  Of  the  right  to  request  within  30 
days,  in  writing,  a  hearing  (either  oral  or 
on  the  basis  of  any  written  submissions 
by  the  respondent]  under  i  24.412  and 
24.413; 

(f)  Of  the  potential  effect(s)  of 
suspension  as  set  forth  in  ]  24.200. 

(g)  Of  HUD'S  appeal  procedures 
governing  suspensions. 


924.500    QSA 


S  24.412 

Within  30  days  of  receipt  of  a  notice 
of  suspension,  a  participant  or 
contractor,  including  any  affiliate, 
desiring  a  hearing  shall  file  a  written 
request  for  a  hearing  with  the 
Debarment  Docket  Clerk,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street  SW.,  Room  10266, 
Washington,  DC  20410. 

S  24.413    llaiiinn  nifxifliiiai- 

If  a  hearing  is  requested,  it  shall  be 
held  in  accordance  with  5  S  24.313  aqd 
24.314,  except 

(a)  Where  an  Assistant  Attorney 
General  has  advised  in  writing  that 
substantial  interests  of  the  Government 
would  be  prejudiced  by  an 
administrative  hearing,  and  the         | 
suspending  official  determines  that  a 
suspension  is  based  on  the  same  facts 
as  pending  or  contemplated  legal 
proceedings  referenced  by  the  Assistant 
Attorney  General  there  shall  be  no  right 
to  a  hearing  under  this  part  The 
participant  or  contractor  may  submit 
documentary  evidence  and  written 
briefs  for  consideration  by  the 
suspending  official.  The  suspending 
official  shall  make  a  decision  on  the 
basis  of  all  the  information  in  the      { 
administrative  record,  including  any 
submission  made  by  the  respondent 
The  decision  shall  be  made  within  45 
days  after  receipt  of  any  information 
and  argument  submitted  by  the 
respondent  unless  the  Suspending 
OfBcial  extends  this  period  for  good 
cause. 

(b)  A  decision  to  modify  or  terminate 
the  suspension  shall  be  without 
prejudice  to  the  subsequent  imposition 
of  a  suspension  for  the  same  cause  by 
any  other  agency  or  a  debarment  by  any 
agency. 

p.  Section  24.415  is  amended  by 
adding  paragraph  (d)  to  read  as  follows: 

§24.415   Partodofauapaiwloa 

(d]  The  time  limitations  for  suspension 
contained  in  this  section  may  be  waived 
by  the  affected  party. 

q.  Section  24.500  is  amended  by 
adding  paragraph  (c)  to  read  as  follows: 


(c)  In  accordance  with  48  CFR  a404. 
GSA  shall  compile  and  distribute  a  list 
of  contractors  who  are  debatied. 
suspended  or  ineligible. 

r.  Section  24.505  is  amended  by 
adding  paragraphs  (f)  dirough  (h)  to  read 
as  follows: 

i24JS0S    HUO  raaponaibilllM. 

(f)  The  agency  shall  notify  GSA  within 
5  woridng  days  after  modifying  or 
rescinding  an  action; 

(g)  The  agency  shall,  in  accordance 
with  internal  retention  procedures, 
maintain  records  relating  to  each 
suspension  or  debarment  action  taken 
by  the  agency; 

(h)  Contracting  Officers  shall  check 
the  Procurement  List  before  entering 
into  any  contract  or  before  approving 
any  subcontract  to  determine  whether  a 
contractor  is  debarred,  suspended, 
ineligible  or  voluntarily  excluded. 

S.  Subpart  F  is  added  to  I^rt  24  to 
read  as  set  forth  below: 

Sut)paft  F~~LliiMtao  Dsnial  of  Patttdpaoon 

DOC. 

24.600    GeoeraL 

24.605    Causes  for  a  limited  denial  of 
participation. 

24.610  Period  and  scope  of  a  limited  denial 
of  participation. 

24.611  Notice. 

24.612  Conference. 

24.613  Appeal 

Subpart  F— Umtted  Denial  of 
PaiUcipatlun 

924.MO    GanaraL 

Officials  who  may  order  a  limited 
denial  of  participation.  A  Regional 
Administrator,  Office  Manager,  or 
Director  of  an  Office  of  Indian  Programs 
is  authorized  to  order  a  limited  denial  of 
participation  affecting  any  participant  or 
contractor  and  its  affiliates  except 
HUD-FHA  approved  mortgagees.  In 
each  case,  even  if  the  offense  or 
violation  is  of  a  criminal,  fraudulent  or 
other  serious  nature,  the  decision  to 
order  a  limited  denial  of  participation 
shall  be  discretionary  cmd  in  the  best 
interests  of  the  Government 


§24.605 


for  a  fenMMl  itanW  of 


(a)  Causes.  A  limited  denial  of 
participation  shall  be  based  upon 
adequate  evidence  of  any  of  the 
following  causes: 

(1)  Approval  of  an  applicant  for 
insurance  would  constitute  an 
unsatisfactory  risk; 


(2)  Imgularities  in  a  partic^Mnt's  or 
contractor's  past  perfbnBanoe  in  a  HUD 
program; 

(3)  Failure  of  a  participant  or 
contractor  to  maintain  the  prerequisites 
of  eligibility  to  participate  ia  a  HUD 
program; 

(4)  Failure  to  honor  contractual 
obligations  or  to  proceed  in  accordance 
with  contract  speidfications  or  HUD 
regulations; 

(5)  Failure  to  satisfy,  upon  completion, 
the  requirements  of  an  assistance 
agreement  or  contract; 

(6)  Deficiencies  in  ongoing 
construction  projects; 

(7)  Falsely  certifying  in  connection 
with  any  HUD  program,  whether  or  not 
the  certification  was  made  direcUy  to 
HUD; 

(8)  Commission  of  an  offense  listed  in 
S  24.305; 

(9)  Violation  of  any  law,  regulation,  or 
procedure  relating  to  the  apptication  for 
financial  assistance,  insurance  or 
guarantee,  or  to  the  performance  of 
obligations  incurred  pursuant  to  a  grant 
of  financial  assistance  or  pursuant  to  a 
conditional  or  final  commitment  to 
insure  or  guarantee. 

(10)  Making  or  procuring  to  be  made 
any  false  statement  for  the  purpose  of 
influencing  in  any  way  an  action  of  the 
Department. 

(11}  Imposition  of  a  limited  denial  of 
participation  by  any  other  HUD  regional 
or  field  office. 

(12)  Debarment  or  suspension  by 
another  Federal  agency  for  any  cause 
substantially  the  same  as  provided  in 
S  24.305. 

(b)  Indictment  Indictment  or 
Information  shall  constitute  adequate 
evidence  for  the  purpose  of  limited 
denial  of  participation  actions. 

(c)  Limited  denial  of  participation. 
Imposition  of  a  limited  denial  of 
participation  by  any  other  HUD  regional 
or  field  office  shall  constitute  adequate 
evidence  for  a  concurrent  limited  denial 
of  participation.  Where  such  a 
concurrent  limited  denial  of 
participation  is  imposed,  participation 
may  be  restricted  on  the  same  basis 
without  the  need  for  additional 
conference  or  further  hearing. 

§24.610    Period  and  scops  of  s  Nmltsd 
dsnisi  of  perttdpelton. 

(a)  The  scope  of  a  limited  denial  of 
participation  shall  be  as  follows: 

(1)  A  limited  denial  of  participation 
generally  extends  only  to  participation 
in  the  program  under  whidi  the  cause 
arose,  except  Where  it  is  based  on  an 
indictment  conviction,  or  suspension  or 
debarment  by  another  agency,  it  need 


not  be  based  on  offenses  against  HUD 
and  it  may  apply  to  all  programs. 

(2)  For  purposes  of  this  subpart 
participation  includes  receipt  of  any 
benefit  or  financial  assistance  through 
grants  or  contractual  arrangements; 
benefits  or  assistance  in  the  form  of  loan 
guarantees  or  insurance;  and  awards  of 
procurement  contracts,  notwithstanding 
any  quid  pro  quo  given  and  whether  the 
Department  gives  anything  in  return. 
"Program"  may,  in  the  discretion  of  the 
authorized  official,  include  any  or  all  of 
the  functions  within  the  jurisdiction  of 
an  Assistant  Secretary. 

(3)  The  sanction  may  be  imposed  for  a 
period  not  to  exceed  12  months,  is 
limited  to  specific  HUD  programs,  and 
shall  be  effective  only  within  the 
geographic  jurisdiction  of  the  office 
imposing  it 

(b)  Effectiveness.  Hiis  sanction  shall 
be  effective  immediately  upon  issuance, 
and  shall  remain  effective  up  to  12 
months  thereafter.  If  the  cause  for  the 
limited  denial  of  participation  is 
resolved  before  the  expiration  of  the  12- 
month  period,  the  official  who  imposed 
the  sanction  may  terminate  it.  The 
imposition  of  a  limited  denial  of 
participation  shall  not  affect  the  right  of 
the,  Department  to  suspend  or  debar  any 
person  under  this  part 

(c)  Affiliates.  An  affiliate  or 
organizational  element  may  be  included 
in  a  limited  denial  of  participation  solely 
on  the  basis  of  its  affiliation,  and 
regardless  of  its  knowledge  of  or 
participation  in  the  acts  providing  cause 
for  the  sanction.  The  burden  of  proving 
that  a  particular  affiliate  or 
organizational  element  is  currently 
responsible  and  not  controlled  by  the 
primary  sanctioned  party  (or  by  an 
entity  Uiat  itself  is  controlled  by  the 
primary  sanctioned  party)  is  on  the 
affiliate  or  organizational  element 

S  24.611    Notice. 

(a)  Generally.  A  limited  denial  of 
participation  shall  be  initiated  by 
advising  a  participant  or  contractor,  and 
any  specifically  named  affiliate,  by  mail, 
return  receipt  requested — 

(1)  That  the  sanction  is  effective  as  of 
the  date  of  the  notice; 

(2)  Of  the  reasons  for  the  sanction  in 
terms  sufficient  to  put  the  participant  or 
contractor  on  notice  of  the  conduct  or 
transaction(s)  upon  which  it  is  based; 

(3)  Of  the  cau8e(s)  relied  upon  under 
S  24.605  for  imposing  the  sanction; 

(4)  Of  the  ri^t  to  request  in  writing, 
within  30  days  of  receipt  of  the  notice,  a 
conference  on  the  sanction,  and  the  right 
to  have  such  conference  held  within  10 
biuiness  days  of  receipt  of  the  request; 

(5)  Of  die  potential  effect  of  die 
sanction  and  the  impact  on  the 


participant's  or  contractor's 
participation  in  Departmental  programs, 
specifying  the  program(s)  involved  and 
the  geographical  area  ejected  by  the 
action. 

(b)  Notification  of  action.  After  30 
days,  the  official  imposing  the  limited 
denial  of  participation  shall  notify  the 
Participation  and  Compliance  Officer  for 
Housing  Programs  that  no  conference 
has  been  requested.  If  a  conference  is 
requested  within  the  30-day  period,  no 
notice  shall  be  given  tmless  a  decision  to 
affirm  all  or  a  portion  of  the  remaining 
period  of  exclusion  is  issued.  The 
Participation  and  Compliance  Officer 
shall  be  responsible  for  notifying  all 
HUD  field  offices  of  sanctions  imposed. 

§  24.612    Confsrsnce. 

Upon  receipt  of  a  request  for  a 
conference  as  specified  in  {  24.611(b), 
the  official  imposing  the  sanction  shall 
arrange  such  a  conference  with  the 
participant  or  contractor  and  may 
designate  another  official  to  conduct  the 
conference.  The  participant  shall  be 
given  the  opportimity  to  be  heard  within 
10  business  days  of  receipt  of  the 
request  This  conference  precedes,  and 
is  in  addition  to,  the  formal  hearing 
provided  if  an  appeal  is  taken  under 
S  24.613.  Although  the  formal  rules  of 
procedure  contained  in  24  CFR  Part  26 
do  not  apply  to  the  conference,  the 
participant  or  contractor  may  be 
represented  by  counsel  and  may  present 
all  relevant  information  and  materials  to 
the  official  or  designee.  After 
consideration  of  the  information  and 
materials  presented,  the  official  shall  in 
writing,  advise  the  participant  or 
contractor  of  the  decision  to  withdraw, 
modify  or  affirm  the  limited  denial  of 
participation.  If  the  decision  is  made  to 
affirm  all  or  a  portion  of  the  remaiiung 
period  of  exclusion,  the  participant  shall 
be  advised  of  the  right  to  request  a 
formal  hearing  in  writing  within  30  days 
of  receipt  of  notice  of  decision.  This 
decision  shall  be  issued  prompUy,  but  in 
no  event  later  than  20  days  after  the 
conference  and  receipt  of  materials. 


§24.613 

Where  the  decision  is  made  to  affirm 
all  or  a  portion  of  the  remaining  period 
of  exclusion,  any  participant  desiring  an 
appeal  shall  file  a  written  request  for  a 
hearing  with  the  Debarment  Docket 
Clerk,  Department  of  Housing  and 
Urban  Development  451  Seventh  Street 
SW..  Washington.  DC  20410  This 
request  shall  be  filed  within  30  days  of 
receipt  of  the  decision  to  affirm.  If  a 
hearing  is  requested,  it  shall  be  held  in 
accordance  with  the  procedures  set 
forth  at  S  24.311  Uirough  24.314.  Where  a 
limited  denial  of  participation  is 


followed  by  a  suspension,  the  limited 
denial  of  participation  shall  be 
superseded  by  the  suspension  and  the 
appeal  shall  be  heard  solely  as  an 
appeal  of  the  suspension. 

DEPARTMENT  OF  THE  TREASURY 

Internal  ReveiHie  Sendee 
26  CFR  Part  601 

FOR  FURTHCR  mFOmiATION  CONTACT 

Marion  L  Buder.  Taxpayer  Information 
and  Education  Branch,  TR:T:I-^oom 
7215. 1111  Constihition  Avenue  NW.. 
Washington,  DC  20224  telephone  202- 
566-1904  (not  a  toll-free  number). 

List  of  Subjects  in  28  CFR  Part  601 

Administrative  practice  and 
procedure.  Aged.  Alcohol  and  alcoholic 
beverages.  Arms  and  munitions.  Cigars 
and  cigarettes,  Claims,  Freedom  of 
information.  Grant  programs — 
debarment  and  suspension.  Taxes. 

Tide  26  of  die  Code  of  Federal 
Regulations,  Part  601.  is  amended  as 
follows: 

Michael  J.  Mmphy. 

Acting  Commissioner  of  Internal  Revenue. 

PART  601— [AMENDED] 

Paragraph  1.  The  authority  for  Part  601 
is  revised  to  read  as  follows: 

Authority:  Executive  Order  12549,  and  5 
U.S.C.  301  and  552. 

Par.  2.  Subpart  I  is  redesignated 
Subpart  J. 

Par.  S.  A  new  Subpart  I  is  added  as 
set  forth  at  the  end  of  this  document 

Subpart  I— Govsmmentwtde  DctMrment 
and  Suspension  (Nonprocuremsnt) 

General 


601.901  (_ 

601.902  (- 
601.003(- 
601.904  (_ 


-.100) 
-106) 
-110) 
-115) 


Effect  of  Actk» 


.200) 
-205) 
-210) 
-215) 


601.910  (- 

601.911  (- 

601.912  (- 

601.913  (- 

601.914  ( 220) 

transactions. 

601.915  ( 225) 

resMctions. 

Debannent 

601.920  ( 300) 

601.921  ( 305) 

601.922  ( 310) 

601.923  ( 311) 


Purpose. 
Definitions. 
Coverage. 
Policy. 


Debarment  or  ktispension. 
Ineligible  persons. 
Voluntary  exclusion. 
Exception  provision. 
Continuation  of  covered 

Failure  to  adhere  to 


General 

Causes  for  debannent 

Procedures. 

Investigation  and  referral 
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Sec. 

801.924  ( 312)    NotiotofpropoMd 

debaiment 
601  .S2S  ( 313)    Opportunity  to  contMl 

proposed  debarment 
601.920 1 314)    Debarring  offidaTB 


decisioa 

601.927  ( _315) 

excluaion. 

601.928  ( 320) 

601.929  ( 325) 

Suapetukn 

601.930  ( 400) 

601S31  ( 406) 

801JB2  ( 410) 

801.933  ( 411) 

801.934  ( 412) 

suspension. 

601.935  ( .413]    Suspending  official's. : 

decision.  | 

801.936  ( 412) 

601.937  { 420] 

ResponwhUities  of  GSA.  Agmcy  and 
Partidpanis 

601.940  ( 

601.941  ( 


-JOO) 


Settlement  and  volnntary 

Period  of  debarment 
Scope  of  debarment 


General  ' 

Caoaes  for  suspension. 
Procedures. 
Notice  of  sospensioa. 
Opportunity  to  oontest 


Period  of  suspension. 
Scope  of  suspension. 


GSA  responsibilities 
Department  of  the 


505) 
Treasury  responsibilities. 

601.942  ( 510)    Partidpanf  s 

responsibilities. 

AppsHlx  Ar-Cartficadoo  RsgaidiBg 
Debaimant,  Suspansiao,  and  Other 
Besponsihility  MaHais    Pilinaiy  Coveted 
Traosadiaas 

Appaodix  B— CaitificatiaB  Ragaidfaig 
Debannamt.  SnspaBston.  IwaM^NItty  and 
Vohmtary  Exduakn— Lowar  Tier  Covarad 


Par.  4.  Subpart  I  is  further  amended  by 
removing  "[Agency]"  and  adding 
"[Department  of  the  Treasury"  wherever 
"[Agency]"  occurs. 


DEPARHIENT  OF  JUSTICE 


28CFRPart67 


[Atty. 


OrdsrNe.1271-«t] 


PON  PWrmDI  MPOMMTION  CONTACT! 

Gregory  C.  Brady.  Department  of  ^]8tice. 
Office  of  Justice  Programs,  633  Indiana 
Avenue  NW.,  Room  1288,  Washington. 
DC  20531.  (202)  724-8235. 

■WOWMATIOII:  The  Deputment  of  Justice 
has  adopted  a  unifonn  system  of 
nonprocurement  debaiment  and 
suspension  that  will  be  spplicable  to  the 
nonpnxairement  assistance  activities  of 
the  offices,  bureaus,  and  divisions  of  the 
Department  of  Justice  which  have 
grantmaldng  audioiity.  These  include: 
The  Office  of  Justice  Programs 
(including  fte  Office  for  Victims  of 
Crime,  the  National  Institute  of  Justice, 
the  Bureau  of  Justice  Assistance,  the 
Office  of  Juvenile  Justice  and 
Delinquency  Prevoition.  and  the  Bureau 
of  Justice  Statistics),  the  National 
In^ttote  of  Cooectians.  the  Bureau  of 


Prisons,  the  VS.  Marshals  Service,  the 
ImmigratiQn  and  Natiualization  Service, 
the  Federal  Bureau  of  investigation  and 
the  Drug  Enforcement  Adrainistratkm. 
With  respect  to  the  Drug  Enforcement 
Administration's  authority  to  enter  into 
contractual  agreements  with  State  and 
local  law  enforcement  agencies  under  21 
U.S.C.  873(a)(7)  to  provide  for 
cooperative  enforcement  and  regulatory 
activities,  the  Attorney  General  will 
delegate  the  autiiority  to  grant 
exceptions,  where  warranted,  imder 
§  67.215  of  this  rule  to  the  Administrator, 
DEA.  or  his  designee,  for  the  purposes  of 
these  section  873(a)(7]  agreements. 

List  of  Subjects  in  2i  CFR  Part  87 

Administrative  practice  and 
procedures.  Grant  programs — Law. 
Grants  administration.  Reporting  and 
recordkeeping  requirements. 

Titie  28  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below. 
May  16, 1968. 
Edwin  Maasa  m. 
Attorney  General 

1.  Part  67  is  added  to  read  as  set  fbrtfa 
at  the  end  of  this  document 

PART  67-<K)VERNIIENTWIOE 
DEBARHENT  AND  SUSPENSION 
(NONPROCUREIIENT) 

Subpart  A— Qensm 

87.100  Purpose. 

87.10S  Definitions. 

87.110  Coverage. 

87.115  Policy. 

Subpart  B-Effeet  of  AcMon 

87J0O  Debarment  or  suspension. 

87.206  Ineligible  persoos. 

67.210  Volnntaiy  exclusion. 

67.215  Exception  provision. 

87.220  Continuation  of  covered  transactions. 

67.225  Faihne  to  adhere  to  reatiictims. 

Subpart  C    Psbamisnt 

87J0O  Genend 

87.305  Causes  for  debarment 

87.310  Procedures. 

87.311  Investigation  and  referraL 

67.312  Notice  of  proposed  debament 
67313  Opportunity  to  contest  proposed 

debarment 

87.314  Debarring  otBdaTs  decision. 

87.315  Settiement  and  vokuitaiy  exchision. 
67.320    Period  of  detyarment 

87J25    Scope  of  debament 


SubpartI 

67.400  General 

67.40S  Causes  for  suspension. 

67.410  Procedures. 

87411  Notice  of  suspension. 

87.412  Opportunity  to  contest  suspension. 

87.413  Suspending  official's  dedskm. 
87415  Period  of  saspension. 
87.420  Scope  of  saspension. 


tofOSA, 

67.500    GSA  responsibilities. 
67.506    Departeeatoflostfoe 

raaponailiutiaa. 
67.510    Ruticipanis'  respousifaffilias. 

Appandn  A— Caitillcalton  KafBidtaig 

'  Manses— Mwoy  Cavsnd 


98.22S    Failure  to  adhere  to  rasWctioBS. 


PART  U74-OOVERNIIENTWIOE 


Appandb  B— Cartificatian  1 
Pabaimanl.  Suspaiisltiu,  liieltfldmy  and 
Vuhiatary  Exdustun    Lowar  Tier  Covarsd 


Anthority:  Executive  Order  12549,  The 
Omnibus  (>ime  Control  and  Safe  Streets  Act 
of  1968, 42  U.S.C  3711.  et  seq.  (as  amended). 
Juvenile  fostioe  and  Detinqvency  Prevention 
Act  of  1974, 42  U.S.C  5801,  et  aeq.  (as 
amended).  Victims  of  CMme  Act  of  1984, 42 
U.S.C  10601.  et  aeq.  (as  amended^  18  U.S.C 
4042:  and  18  U.S.C  4351-4353. 

2.  Part  87  is  further  amended  by 
removing  "[Agency]"  and  adding 
"Department  of  Justice"  wherever 
"[Agency]"  occurs. 

DEPARTHENT  OF  LABOR 

Offlca  of  tha  Sacretary 

29  CFR  Part  98 

FOR  FUHTHER  IWrOWMATION  CONTACT: 

Theodore  Goldberg,  Room  S-1S22.  XJS. 
Department  of  Labor,  Washingtim.  DC 
20210.  TeleirfKme:  (202)  52a-890«. 

List  of  SubJecU  in  29  CFK  Put  98 

Accotmting,  Attainistrative  practiGe 
and  procedures.  Grant  programs — 
debarment  and  suspension  procedures. 
Grants  administratian.  Reporting  and 
recordkeeping  re<iuirements. 

Tide  29  of  the  Code  of  Federal 
Regulations  be  amended  as  set  forth 
below. 

Ann  McLausiiitt. 
Secretary  of  Labor. 

1.  Part  98  is  added  to  read  as  set  forth 
at  the  end  of  this  document 


PARTI 

DEBARMENT  AND  SUSPENSION 

(NONPROCUREMENT) 

Subpart 

Sec 

96.100 

98.106    DefinitioM. 

98.110    Coverage. 

98.118    FoUcy. 

Subpart  S~*€ffect  of  AeSon 

98.200  Debarment  or  suspension. 

98.206  Ineligilile  persons. 

98.210  Vohmtaty  exdnsioa. 

98.215  Exception  provision. 

96uS20  Continuation  of  covered  transad^Dns. 


98.300  GeneraL 

98J05  Causes  far  debarment 

96.310  Procedares. 

96.311  Investigation  and  referral. 
98J12  Notice  of  proposed  debarment 
08.313  Oppurtuufty  to  contest  proposed 

QdMTBMIt* 

0a314  Debarring  ofBdefs  dedsioB. 

98J15  Settlement  andvehmtaiy  exduioa 

98.320  Period  of  debarment 

98.325  Scope  of  debarment 


98.400  General. 

9&406  Causes  for  saqiension. 

96.410  Procedures. 

9&411  Notice  of  sttspension. 

98.4U  Opportuntty  to  contest  suqMnsion. 

98.413  So^anding  official's  decision. 

06.415  Period  of  suspension. 

96.420  Scope  of  suspension. 


lefGSA, 

Agency  and  PsrticlpeRta 

OSJOO    GSA  responsibilities. 

9ej06    Department  of  Labor  re^Knsibibties. 

98.510    Participanto' responsibilities. 

Appendix  A— Certflcaflnn  Regarding 
Rssponsftllity  MatJei s    Piimaiy  Covered 


AniandBx  B— Catlificatian  Raganfii^ 
DebanMUt  Su^Mnsion.  Ind^faffity  and 
Vofamtaiy  RxclHsion-^awer  Tier  Covered 
Transactions 

Aatharily:  Executive  Order  12S49. 29  U.S.C 
651.5U.S.C301. 

2.  Part  98  is  further  amended  by 
removing  "[Agency]"  and  addii^ 
"Department  of  Labor"  wherever 
"(Agency]"  ooars. 

FEDBML  MEDUTION  AND 
CONCILIATION  SERVICE 

29  CFR  Pvt  1471 


FOR  FURTHBI  WronHATlOW  CONTACT: 
Lee  A.  Bnddendeck.  863-53aa 

List  of  Subjects  in  29  CFR  Part  1471 

Grants  programs.  Grant, 
administration. 

Tide  29  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below. 

KayMcMorray. 
Director. 

1.  Part  1471  is  added  as  set  fwdi  at  die 
end  of  this  document 


(NONPROCUREMENT) 
Subpart  A   Oeaerai 

SMC*  J 

1471J00  Porpoae. 

1471.166  Definitiona. 

1471.110  Coveraps. 

1471.115  Policy. 

Subpart  B-Effee»  of  Action 

1471.200  Debarment  or  suspension. 

1471.205  IneBgible  persons. 

1471.210  Voluntary  exclusion 

1471.215  Exception  provision. 

1471.220  Continuation  of  covered 

transactions 

1471 J25  Failan  to  adhere  to  restrictions. 

Subpart  C—Oabwnient 

1471.300    GeneraL 

1471  JOS    Causes  for  debarment 

1471.310  Procedures. 

1471.311  Investigation  and  referraL 

1471.312  Notice  of  proposed  debarment 

1473.313  Olqiortunity  to  contest  proposed 
debarment 

1471.314  Debarring  offidaTs  decision. 

1471.315  Settlement  and  vohmtary 
exdosion. 

1471.320    Period  of  debarment 
1471.325    Scope  of  debarment 

Subpart  D— Suspension 

1471.400  GeneraL 

1471.405  Causes  for  suspension. 

1471.410  Procedures. 

1471.411  Notice  of  suspension. 

1471.412  Opportrmity  to  contest  suspension. 

1471.413  Suspending  offidaTs  decision. 
1471415  Period  of  suspension. 
1471.420  Scope  of  suspension. 

Subpart  E    ResponslbBMes  of  OSA, 
Agency  and  Participants 

1471.500    GSA  responsibilities. 
1471.505    FMCS  responsibilities. 
1471.510    PartidpanU' responsibilities. 

Appendix  A- 
Debarment 
RaaponsihUI 
Transactions 

Appendbi  B— Cerlificalfan  I 

Debarment,! 

Voluntary  Exclusion    LBwstTlsr  Covered 

Transactian 

Autfaarilyr  Executive  Order  12S4a  29  U.SX:. 
175a. 

2.  Part  1471  is  further  amended  as 
follows: 

a.  "[Agency]"  is  removed  and  "FMCS" 
is  added  wh^ver  "[Agency]"  occurs. 

b.  Section  1471.105  is  amended  by 
adding  paragraph  (w)  to  read  as  follows: 

S  1471.105    DefMHons 


Oiksr 

Covarad 


FMCS.  Federal  Mediation  and 
Conciliation  Service. 


DEPARTMENT  OF  DEFENSE 
Offica  Of  tha  Secrtlary 
32  CFR  Part  280 

FOR  RNrmn  mramiATWM  contact:  . 
Mr.  Steve  Slavsky,  (202)  887-8335. 

ADDITIONAL  SUPPLnKNTARV 

INFORMATION:  The  Department  of 
Defense  (DoD)  adepts  Uie  following  rule 
to  govern  debamwnt  and  suspension  for 
grants,  cooperative  agreements, 
scholarships,  fellowships  and  other 
nonprocurement  actions.  Tins  role  is  not 
intended  to  apply  to  DoD  Foreign 
Military  Sales  Programs  (FMS). 

Section  280.200(b),  which  deals  widi 
the  effect  of  action  for  lown  tier 
covered  transactions  exdndes 
participation  by  persons  in  lower  tier 
transactions  who  have  been  suspended 
or  debarred.  In  addition,  {  280.510 
requires  certifications  by  partidpants  in 
lower  tier  transactions  tiiat  they  are  not 
debarred,  suspended,  ineligible,  or 
voluntary  exdnded  from  covered 
transections  by  sny  Federal  agency. 
This  language  is  similar  to  that  proposed 
in  a  July  31, 1987  Notice  of  Proposed 
Rulemaking  (52  FR  28842^48}  which 
would  amend  the  FAR  to  provide  for 
certification  by  sufaomtractors  and  a 
bar  against  contractors  awarding 
subcontracts  to  firms  which  are 
suspended  or  debarred.  The  ctirrent 
FAR  does  not  cover  subcontracts  for 
this  purpose  unless  they  are  subject  to 
approval  by  the  Federal  Government 
lie  language  to  be  inchided  in  the  FAR 
has  not  been  finalized  and  in  the  event 
the  final  FAR  treatment  differs  from  that 
proposed  in  the  July  31  NPRM,  Uie 
provisions  in  this  rule  may  be 
reconsidered  and  may  be  amended  by 
the  Department 

By  adopting  this  government-wide 
common  rule,  the  Office  of  the  Secretary 
of  Defense,  the  Military  Departments 
and  the  Defense  Agendes  will  establish 
uniform  practices  &at  are  also 
consistent  with  those  being  established 
by  other  Executive  Departments  and 
Agendas. 


List  of  Subjects  in  32  CFR  Part  \ 

Administrative  practice  and 
procedures.  Grant  programs.  Grants 
administration.  Reporting  and 
recordkeeping  requirements. 

Tide  32  of  tiw  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below. 
May  12, 1988. 
Linda  M.  Bynnm. 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

1.  Part  280  is  added  to  ^ad  as  set 
forth  at  the  end  of  this  document 
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PART  280-GOVERNIIENT¥nDE 
DEBARMENT  AND  SUSPENSION 
(NONPROCUREMENT) 

Subpart  A— GMMral 

28ai00  PurpoM. 

28ai06  Definitions. 

280.110  Coverage. 

zaailS  Fblicy. 

Siibp«t  B-Ettoet  of  Action 

280200  Debannent  or  tuspension. 

280205  Ineligible  persona. 

280.210  Voluntary  exclusion. 

280.215  Exception  provision. 

280.220  Continuation  of  covered 

tiansactiona. 

280.225  Failure  to  adhere  to  restrictions. 

Subpart  C—D«bwnMnt 

280.300  General 

280^05  Causes  for  debarment 

280.310  Procedures. 

280.311  Investigation  and  referral. 
280312  Notice  of  proposed  debarment 

280.313  Opportunity  to  contest  proposed 
debannent 

280.314  Debarring  official's  decision. 

280.315  Settlement  and  voluntary  exclusion. 
280.320    Period  of  debarment 
280J25    Scope  of  debarment 

280400  General. 

280405  Causes  for  suspension. 

280410  Procedures. 

280411  Notice  of  suspension. 

280412  Opportunity  to  contest  suspension. 

280413  Suspending  official's  decision. 
280415  Period  of  suspension. 
280.420  Scope  of  suspension. 

Subpart  E-RaaponaMNtlas  of  QSA. 
Aaanewand  PutkJaanta 

^^■■^n^tvw  ■ana  *  w  u^ny^visi^  i 

280500    GSA  responsibilities. 

280505    Military  Departments  and  Defense 

Agencies  responsibilities. 
280510    Participants  responsibilities. 

Appemfix  A— Certificatioo  Regarding 
Dehan—t.  Snspanaion.  and  Other 
BaspooaibiUty  Mattars-^>rimary  Covered 
•ftmsarthma 

AppaniBx  B— Certification  Regarding 
Debamnnt.  SMspanaion.  InwH JMWty  and 
Vohmtaiy  ExcfanioD— Lower  Tier  Covoced 
Tranaactiaos 

AutiMxity:  Executive  Order  12549, 5  U.aC 
301. 

2.  Part  280  is  further  amended  by 
removing  "[Agency]"  and  inserting 
"Military  Departments  and  Defense 
Agencies"  wherever  "[Agency]"  occurs. 

DEPARTMENT  OF  EDUCATION 

34  CFR  Parts  85  and  668 

dates:  In  addition  to  the  interim 
common  regulations  for  which 
comments  are  requested  in  the  general 
preamble  for  this  document  the 
Department  of  Education  (ED)  requests 
comments  on  an  ED  appeal  procedure 


and  the  ED  deviations  from  the-common 
regulations.  The  ED  provisions  for  which 
comments  are  requested  are 
§9  85.100(a).  85.200  (a)  and  (b).  85.201. 
85.220(b).  85.314(d)(l)(iv).  85.316. 85.414. 
and  668.82(e).  Comments  on  these 
sections  must  be  received  on  or  before 
July  25, 1988.  For  each  comment  please 
identify  the  specific  8ection(s)  in  the 
regulations  to  which  the  comment 
relates.  The  provisions  of  ED's 
debannent  and  suspension  regulations 
for  which  comments  are  requested  in 
this  agency  specific  preamble  are 
effective  on  October  1. 1988.  If  the    . 
Secretary  determines  that  comment  on 
these  provisions  requires  changes  to  the 
regulations,  the  effective  date  for  those 
changes  will  be  specified  when  the 
Department  publishes  in  the  Federal 
Register  its  responses  to  the  comments. 
Aooness:  All  comments  should  be 
addressed  to  Mary  Jane  Kane,  Grants 
and  Contracts  Service,  U.S.  Department 
of  Education.  400  Maryland  Avenue  SW. 
(Room  3122.  GSA  Regional  Office 
Building  No.  3),  Washington.  DC  20202. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Jane  Kane.  Telephone  (202)  732- 
7400. 

ADOtTIONAL  SUPPUEMENTARY 
INFORMA'nON: 

Rulemaking  Conriderations 

It  is  the  policy  of  ED  to  consider 
comments  received  in  response  to  a 
notice  of  proposed  rulemaking  (NPRM) 
before  publishing  final  regulations. 
However,  in  this  case  the  Secretary  has 
concluded  that  publication  of  an  NPRM 
is  unnecessary  because  these  common 
regulations  have  been  subjected  to 
extensive  public  scrutiny.  OMB  has 
published  proposed  and  final  guidelines 
and  27  agencies  have  requested 
comments  on  implementing  regulations 
either  through  a  voluntary  notice  of 
proposed  common  rulemaking  or 
through  separate  publications  of  NPRMs 
or  interim  rules.  In  order  to  respond  to 
pubUc  comments  requesting  uniform 
outcomes,  OMB  has  requested  all 
executive  agencies  to  join  in  this  final 
common  rulemaking  action.  Under 
section  3  of  the  Executive  order,  final 
regulations  must  be  published  within  a 
year  after  issuance  by  OMB  of  the  final 
guidelines.  May  26. 1988.  Because  these 
common  regulations  have  been 
subjected  to  considerable  public 
comment  and  must  be  published  by  May 
26.  the  Secretary  has  decided,  for  good 
cause  under  5  U.S.C.  553(b)(B).  to 
dispense  with  proposed  ndemaking  on 
the  common  regulations. 

The  development  of  the  deviations  for 
Title  IV  of  the  Higher  Education  Act  of 
1965  (HEA).  as  amended,  took 


considerable  time  due  to  the  complex 
nature  of  the  statutes  involved.  As  a 
result,  the  Department  has  been  unable 
to  publish  deviations  before  this  time. 
As  mentioned  above,  section  3  of  the 
Executive  order  requires  Federal 
executive  agencies  to  publish  final 
regulations  by  May  26. 1988.  If  the 
Secretary  did  not  publish  the  Tide  IV. 
HEA  deviations  as  final  regulations 
simultaneously  with  the  final  common 
regulations,  considerable  uncertainty 
cmd  confusion  would  result  regarding 
the  effect  of  the  debarment  or 
suspension  of  an  educational  institution 
or  lender  by  ED  or  another  Federal 
agency  on  participation  in  Tide  IV.  HEA 
programs. 

Consequently,  the  Secretary  has 
determined  that  publication  of  the  Tide 
IV,  HEA  deviations  as  proposed  rules 
would  be  impracticable  in  the  time 
remaining  for  publication  of  the  final 
rules.  The  Secretary  has  also  determined 
that  a  failure  to  publish  the  deviations 
as  final  rules  by  May  26.  would  be 
contrary  to  the  public  interest  of  having 
in  place  a  uniform  system  of  debarment 
and  suspension  covering 
nonprocurement  transactions  by  the 
Federal  Government  In  consideration  of 
the  foregoing,  the  Secretary,  for  good 
cause  under  5  U.S.C.  553(b](B),  waives 
proposed  rulemaking  on  the  deviations. 
The  Secretary  will  accept  comments  on 
the  proposed  deviations.  The  deadline 
for  receipt  of  comments  and  the  address 
to  which  the  comments  must  be 
submitted  are  specified  at  the  beginning 
of  this  agency-specific  preamble. 

Appeals  from  Debarments  and 
Suspensions  Under  the  Common 
Regidatioos 

The  preamble  to  the  commog 
regulations  indicates  that  agencies  have 
discretion  to  permit  appeals  fivm 
debarment  and  suspension  decisions. 
The  Secretary  has  not  included  any 
appeal  procedures  in  these  final 
regulations.  However,  the  Secretary  is 
interested  in  receiving  comment  about 
whether  the  Department  should  have  an 
appeal  procedure  and.  if  so.  to  whom 
appeals  should  be  made,  if  not  the 
Secretary;  how  long  a  time  period  a 
person  should  have  to  appeal  a 
debannent  or  suspension:  and  what 
other  procedural  limitations  should  be 
imposed  on  the  appeal  process. 

Deviations  from  the  Commoo 
Regulations 

These  regulations  do  not  change  the 
procedures  for  disqualifying,  limiting, 
suspending,  and  terminating  the 
participation  of  educational  institutions, 
lenders,  and  guarantee  agencies  under 


the  student  finannial  «airiatai>f;y 
programs  authorized  under  Title  IV, 
HEA,  as  amended. 

The  procedures  used  when  the 
Secretary  intends  to  suspend  or 
terminate  an  educational  institution 
under  Tide  IV  of  the  HEA  in  ccm  junction 
with  a  debarment  or  suspension  under 
Executive  Order  12548  are  described  in 
S  85.316  and  9  85.414.  These  regulations 
modify  the  debarment  and  suspension 
procedures  applicable  to  educational 
institutions  participating  in  the  Tide  IV, 
HEA  programs,  to  make  than  consistent 
with  the  procedural  requirements 
appIicaUe  by  statute  to  the  suspension 
and  termination  of  Tide  IV,  HEA 
participation.  See  section  W7[c)(l](D)  of 
die  HEA.  The  effect  of  debarments  and 
suspensions  by  this  and  other  agencies 
under  Executive  Order  12549  on  Tide  IV, 
HEA  participation  by  educati<«al 
institutions  is  addressed  in  9  85.201  and 
in  34  CFR  668.82(e). 

Consistent  with  9  85.505,  the 
Department  will  review  the  list  of 
debarred  and  suspended  entities  to 
determine  if  action  is  necessary  to  debar 
or  suspend  an  educatkmal  institution 
that  has  been  ddwrred  or  suspended  by 
another  Federal  agency.  The  Secretary 
will  also  initiate  before  an 
administrative  law  judge  debannent  or 
suspension  proceed^  against  any 
educational  institution  that  has  been 
debaned  or  suspended,  respectively,  by 
ED  or  another  Federal  tgeacy,  if  the 
procediues  used  did  not  meet  the  Tide 
IV,  HEA  requirements  for  a  fwmal 
adjudication,  including  a  hearing  on  the 
record  before  an  adm^dstrative  law 
judge. 

The  Secretary  8ti>ongfy  believes  diat 
lenders  debarred  by  ED  or  another 
Federal  agency  should  not  be  permitted 
to  continue  to  make  loans  and  receive 
payments  thereon  under  the  financial 
aid  programs  authorized  by  Tide  IV, 
Part  B.  of  the  HEA.  However,  section 
428(b)(l)(U)  of  the  HEA  requires  diat 
any  eligible  lender  be  permitted  to 
participate  in  those  student  loan 
programs  unless  it  is  eliminated  as  a 
lender  under  certain  statutory 
termination  criteria  and  procedures. 
Thus,  these  rcgnlations  would  permit  an 
eligible  lender  to  participate  in  HEA,. 
Part  B,  student  loan  programs  even  if  the 
lender  has  been  debarred  by  ED  or 
another  Federal  agency.  20  U.S.C. 
1078(b)(l)(U).  However,  as  die 
regulations  indicate,  the  Secretary  ¥dll 
pron4>dy  condoct  an  audit  or  program 
review  of  the  Guaranteed  Rodent  Loan 
Program  administration  of  any  lender 
that  is  debarred  by  Q)  or  oiotfaer 
Federal  agency  in  order  to  ^termine 
whether  grounds  also  exist  to  terminate 


the  lender  boa  participation  in  the  Title 
IV.  HEA  program.  (See  9  86.201(bX2Ki)) 

Invitation  to  Gemment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  the  deviations  from  the 
common  regulations  and  whether  the 
D^jMirtment  should  have  an  appeal 
procedure. 

All  comments  submitted  in  response 
to  these  regulations  will  be  available  for 
public  in^tection.  during  and  after  the 
common  period,  in  Room  3122.  GSA 
Regional  Office  Building  No.  3.  Sevendi 
and  D  Streets  SW.,  Washington.  DC, 
between  the  hours  of  8:30  a  jn.  and  4:00 
p  JiL.  Monday  through  Friday  of  each 
week  except  Federal  holidays. 

Assessment  of  Educational  Impact 

The  Secretary  particulariy  requests 
comments  on  whether  the  deviations 
bom  the  mmmnn  regulations  in  thi« 
document  would  require  transmission  of 
information  that  is  being  gathered  by  or 
is  available  bom  any  oti^er  agency  or 
authority  of  the  Um*ted  States. 

List  of  Subjects 

34  cm  Partes 

Administrative  practice  and 
procedwe.  Debarment.  Grant 
programs-education.  Grants 
administration.  Suspension. 

34CFRPart668 

Administrative  practice  and 
procedures.  Colleges  and  universities. 
Education,  Loan  programs — education. 
Grant  programs — education.  Student 
aid. 

Dated:  May  2, 1988. 
Wiffian  J.  Bennett. 

Secretary  ofEdacatfon. 

(CFDA:  Although  debarment  and  suspension 
will  a£fect  general  eligibility  under  all 
covered  assistance  programs  during  the 
period  of  debannent  or  su^>ension,  it  is  not 
practicable  to  list  all  affected  programs 
because  of  the  great  ntunbcr  covered) 

The  Secretary  amends  Tide  34  of  the 
Code  of  Federal  Regulations  as  set  forth 
below. 

1.  A  new  Part  85  is  added  as  set  forth 
at  the  end  of  this  document: 

PART  85— GOVERNMENTWIDE 
DEBARMENT  AND  SUSPENSION 
(NONPROCUREMENT) 

Subpart  A— QananI 

85.100  Purpose. 

85.105  Definitions. 

85.110  Coverage. 

85.115  Policy. 


Subparts— Effect  oli 

85.200  Oebatneat  or  suspensioa. 

85J01  TreabnentofTltlelV.HEA 

partidpatian. 

85.205  inoHgihla  persons. 

85.210  Voluntary  exclusion. 

85.215  Exception  provision. 

85.220  Continuation  of  covered  transactions. 

85.225  Failure  to  adhere  to  restrictions. 

Subpart  C—Debamwal 

85J00    General. 

85.305    Causes  for  debannent 

85.310  Procedures. 

85.311  Investigation  and  referral 

85.312  Notice  of  proposed  debannent 

85.313  Opportunity  to  contest  proposed 
debannent 

85.314  Debarring  official's  decision. 

85.315  'Settlement  and  voluntary  exclusion. 
85J18    Procedures  for  Title  IV.  HEA 

debarments. 
85.320    Period  of  debannent 
85.325    Scope  of  debarment 

Sutipart  D— Suapanalon 

85.400    General 

85.405    Causes  for  suspension. 

85.410  Prooednres. 

85.411  Notice  of  suspension. 

85.412  Opportunity  to  contest  suspension. 

85.413  Suspending  official's  decisioa. 

85.414  Procedures  for  Titie  rV.  HEA 
suspensions  under  E.0. 12548. 

85.415  Period  of  suspension. 
85.420    Scope  of  suspoision. 

Subpart  E—RaaponsMMas  of  OSA, 
Aoancvand  rartlrlnMila 

85.500    GSA  responsibilities. 

85.505    ED  responsibilities. 

85.510    Participants'  responsibilities. 

Appendix  A^-Cattification  Kegidhig 
Oebanant.  Suspaasiia.  and  Otkar 
Responsiliility  Matters    Primary  Covand 
Transactions 

Appendix  B— Certification  Ragatdng 
Debarment,  8>iapaBsioii.  IneH^Hty  and 
Voluntary  BnfaisiaQ— Lotrar  Tier 
Tranaactiaos 

Aathorily:  Executive  Order  12548;  20  U.S.C 
3474,  unless  otherwise  noted. 

2.  Part  85  is  further  amended,  as 
follows: 

a.  "[Agency]"  is  removed  and  "ED"  is 
added  wherever  "[Agency]"  occurs. 

b.  Para^aph  (a]  of  S  85.100  is  revised 
and  an  authority  citation  is  added  to 
read  as  follows: 

S  85.100    Purpose. 

(a)  Executive  Order  (E.O.)  12549 
provides  that,  to  the  extent  permitted  by 
law,  Executive  departments  and 
agencies  shall  participate  in  a 
govemmentwide  system  for 
nonprocurement  debannent  and 
suspension.  A  person  who  is  debarred 
or  suspended  shall  be  excluded  from 
Federal  financial  and  nonfinancial 
assistance  and  benefits  under  Federal 
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programs  and  activities.  Except  as 
provided  in  S  85.200,  Debarment  or 
Suspension,  S  85.201,  Treatment  of  Title 
rV,  HEA  participation,  and  S  85.215, 
Exception  provision,  debarment  or 
suspension  of  a  participant  in  a  program 
by  one  agency  shall  have 
govemmentwide  effect  | 

***** 

(Amfaortty.  E.0. 12549:  20  U.S.C.  1082(a)(l] 
and  (bMl).  10e4(c)(l)(D),  3474) 

c  Section  85.105  is  amended  by 
adding  a  new  paragraph  (w)  and  an 
authority  citation  is  added  to  read  as 
follows: 

S8S.105    Dvflnitiora.  | 

•        •        *        *        • 

(w)  ED.  The  U.S.  Department  of 
Education. 

(Authority:  B.0. 12548;  20  U.S.C  3474) 

d.  Paragraphs  (a]  and  (b]  of  9  85.200 
are  revised  and  an  authority  citation  is 
added  to  read  as  follows: 


§85.200    D>bai  man!  of  auspwMion. 

(a)  Primary  covered  transactions. 
Except  to  the  extent  prohibited  by  law 
and  subject  to  9  85.201,  Treatment  of 
Title  rV,  HEA  participation,  persons 
who  are  debarred  or  suspended  shall  be 
excluded  from  primary  covered 
transactions  as  either  participants  or 
principals  throughout  the  executive 
branch  of  the  Federal  Government  for 
the  period  of  their  debarment  or 
suspension.  Accordingly,  ED  shall  not 
enter  into  primary  covered  transactions 
with  such  debarred  or  suspended 
persons  during  such  period,  except  as 
permitted  pursuant  to  9  85.215. 

(b)  Lower  tier  covered  transactions. 
Except  to  the  extent  prohibited  by  law 
and  subject  to  9  85.210,  Treatment  of 
Title  IV,  HEA  participation,  persons 
who  have  been  debarred  or  suspended 
shall  be  excluded  from  participating  as 
either  participants  or  principals  in  all 
lower  tier  covered  transaction  (see 

9  85.110(a)(l](ii)]  for  the  period  of  their 
debarment  or  suspension.  Such  persons 
shall  also  be  excluded  from  all  contracts 
to  provide  federally-required  audit 
services  regardless  of  contract  amount 
***** 

(Authority:  E.0. 12549:  20  U.S.C.  10e2(a)(l) 
and  (h)(1).  1094(c)(1)(D).  3474) 

e.  A  new  9  85.201  is  added,  to  read  as 
follows: 

§85.201    TrMrtmentofTntolV.HEA 
particip«tioa 

(a](l]  The  debarment  of  an 
educational  institution  under  E.0. 12549 
pursuant  to  procedures  that  comply  with 
5  U.S.C.  554-557  (formal  adjudication 
requirements  under  the  Administrative 
Procedures  Act)  terminates  the 


institution's  eligibiUty  to  participate  in 
any  student  financial  assistance 
program  authorized  by  Title  IV  of  the 
Higher  Education  Act  of  1965,  as 
amended,  for  the  duration  of  the 
debarment. 

(2](i]  The  suspension  of  an 
educational  institution  under  E.0. 12549 
pursuant  to  procedures  that  comply  with 
5  U.S.C.  554-557  suspends  the 
institution's  eligibility  to  participate  in 
any  student  financial  assistance 
program  authorized  by  Title  IV  of  the 
Higher  Education  Act  of  1965,  as 
amended. 

(ii)  The  suspension  of  Title  FV 
eligibility  lasts  for  a  period  of  60  days, 
beginning  on  the  date  of  the  suspending 
official's  decision,  except  that  it  may 
last  longer  if  the  institution  and  the 
Secretary  agree  to  an  extension  or  if  th6 
Secretary  initiates  a  limitation  or 
termination  proceeding  against  the 
institution  under  34  CFR  Part  668, 
Subpart  G,  prior  to  the  60th  day. 

(b)(1)  Except  as  provided  in  paragraph 
(a)  of  this  section,  the  debarment 
suspension,  proposed  debarment  or 
proposed  suspension  of  an  educational 
institution  or  lender  under  E.0. 12549 
does  not  affect  the  eligibility  of  the 
institution  or  lender  to  participate  in  any 
student  financial  assistance  program 
authorized  by  Title  FV  of  the  Hi^er 
Education  Act  of  1965,  as  amended. 

(2)(i)  The  Secretary  initiates  a 
debarment  or  suspension  proceeding 
under  9  85.316  or  9  85.414,  respectively, 
against  an  educational  institution  that  is 
suspended  or  debarred  under  E.0. 12549 
by  ED  or  another  Federal  agency  if  the 
procedures  used  did  not  comply  with  5 
U.S.C.  554.557, 

(ii)  The  Secretary  conducts  an  audit  or 
program  review  of  any  lender  that  is 
debarred  or  suspended  by  ED  or  another 
Federal  agency,  to  determine  whether 
grounds  exist  for  the  initiation  of  a  fine, 
limitation,  suspension,  or  termination 
action  against  the  lender  under  34  CFR 
Part  668,  Subpart  G. 

(Authority:  E.0. 12549:  20  U.S.C.  1062(a)(1) 
and  (h)(1).  1094(c)(1)(D).  3474) 

f.  Paragraph  (b)  of  9  85.220  is  revised 
and  an  authority  citation  is  added  to 
read  as  follows: 

9  85.220    Continuation  of  covtrwl 
tnmMKtkNM. 


(b)  Except  as  provided  in  9  85.201, 
Treatment  of  Title  IV.  HEA 
participation,  and  9  85.215,  Exception 
provision,  the  Secretary  shall  not  and 
participants  shall  not  renew  or  extend 
covered  transactions  (other  than  no-cost 
time  extensions)  with  any  person  who  is 


debarred,  stispended.  ineligible  or 
voluntary  exduded. 

(Authority:  E.0. 12549: 20  U.S.a  1062(aHl) 
and  (hKl),  10e4(c)(l)(D),  3474) 

g.  Paragraph  (d)(l)(iv)  of  9  85.314  is 
revised  and  an  auUiority  citation  is 
added  to  read  as  follows: 

§  8&p314    DcbSfTkiQ  uffksWs  dccWon. 

***** 

(d)  •  •  • 

(1)  *  *  • 

(iv)  Advising  that  the  debarment  is 
effective  for  covered  transactions 
throughout  the  executive  branch  of  the 
Federal  Government  unless  an  agency 
head  or  an  authorized  designee  makes 
the  determination  referred  to  in  9  85.215 
or  the  debarment  or  suspension  is 
against — 

(A)  An  educational  institution  under 
procedures  that  do  not  meet  the 
requirements  of  9  65.201(a);  or 

(B)  A  lender  participating  in  the  Title 
FV,  Part  B,  HEA  program. 

(Authority:  E.0. 12549;  20  U.S.C.  10B2(a)(l) 
and  (h)(1).  1094(c)(1)(D).  3474) 

h.  A  new  9  85.316  is  added  to  read  as 
follows: 

§85.316    Proe«durMforTitl«IV,HEA 


(a)(1)  ff  the  Secretary  debars  an 
educational  institution  under  EO.  12549, 
the  Secretary  uses  the  following 
procedures  in  connection  with  the 
debarment  to  ensure  that  the  debarment 
also  precludes  participation  under  Title 
IV  of  the  Higher  Education  Act  of  1965, 
as  amended: 

(i)  The  procedures  in  9  85.312.  Notice 
of  proposed  debarment  and  9  85.314(d), 
Notice  of  debarring  official's  decision. 

(ii)  Instead  of  the  procedures  in 
9  85.313  and  9  85.314(a)-(c),  the 
procedures  in  34  CFR  Part  668,  Subpart 
G. 

(2)  An  administrative  law  judge  shall 
act  as  the  debarring  official  for 
proceeding  under  this  section. 

(b)  On  appeal  fit)m  a  decision 
debarring  an  educational  institution,  the 
Secretary  issues  a  final  decision  after  all 
parties  have  filed  their  written  materials 
with  the  Secretary. 

(c)  In  such  a  proceeding,  in  addition  to 
the  findings  and  conclusions  required  by 
34  CFR  Part  668,  Subpart  G,  the 
debarring  official,  and,  on  appeal,  the 
Secretary,  determine  whether  there  exist 
sufficient  grounds  for  debarment  as  set 
forth  in  9  85.305. 

(Authority:  E.0. 12549;  20  U.S.C.  10e2(a)(l) 
and  (h)(1),  1094(c)(1)(D).  3474) 

i.  A  new  9  65.414  is  added,  to  read  as 
follows: 


§85^14    ProoedurMforTNtolV.HEA 
wspwMlont  under  E.0. 12549. 

I     (a)  Title  IVE.0. 12549  suspensions.  (1) 
If  die  Secretary  suspends  an  educational 
institution  under  E.0. 12549,  the 
Secretary  uses  the  following  procedures 
in  connection  with  the  suspension  to 
ensure  that  the  suspension  also 
precludes  participation  under  Title  IV  of 
the  Higher  Education  Act  of  1965,  as 
amended: 

(i)  The  procedures  in  9  85.411,  Notice 
of  suspension. 

'  (ii)  Instead  of  the  procedures  in 

99  85.412,  85.413,  and  85.415,  the 
procedures  in  34  CFR  Part  668,  Subpart 
G. 

I  (2)  An  administrative  law  judge  shall 

act  as  the  suspending  official  for 
proceeding  under  this  section. 

(3)  In  such  a  proceeding,  in  addition  to 
the  findings  and  conclusions  required  by 
34  CFR  Part  668,  Subpart  G,  the 
suspending  official,  and,  on  appeal,  the 
Secretary,  determine  whether  Uiere  exist 
sufficient  grounds  for  suspension  under 
E.0. 12549  as  set  forth  in  9  85.405. 

(b)  Continued  assistance  under  Title 
IV,  HEA.  The  institution  may  continue 
its  participation  in  the  Title  FV  programs 
until  the  procedures  described  in 
paragraph  (a)  of  this  section,  except  for 
those  relating  to  appeals  to  the 
Secretary,  have*been  completed,  unless 
the  Secretary  takes  an  emergency  action 
under  34  CFR  Part  668,  Subpart  G. 

(Authority:  E.0. 12549: 20  U.S.C.  108i(a)(l) 
and  (h)(1),  1094(c)(1)(D),  3474) 

j.  An  authority  citation  is  added  after 
each  section  in  Part  85  other  than 
99  85.100,  85.105,  85.200,  85.201,  85.220, 
85.314,  85.316,  and  85.414,  to  read  as 
follows: 

'    (Authority:  E.0. 12549;  20  U.&C.  3474) 

PART  668— STUDENT  ASSISTANCE 
GENERAL  PROVISIONS 

3.  Part  668  is  amended  as  follows: 

a.  The  authority  citation  for  Part  668 
continues  to  read  as  follows: 

Audiority:  20  U.S.C.  1085, 1068. 1091. 1092. 
1094,  and  1141,  unless  otherwise  noted. 

b.  Section  668.82  is  amended  by 
adding  a  new  paragraph  (e)  to  read  as 
follows: 

I668J2    Standards  of  Conduct 


***** 

(e)(l]  The  debarment  of  a 
participating  institution  under  Executive 
Order  (E.O.]  12549  by  ED  or  another 
Federal  agency  firom  participation  in 
Federal  programs,  under  procedures  that 
comply  with  5  U.S.C.  554-557. 
terminates  the  institution's  eligibiUty  to 
participate  in  the  Tide  IV.  HEA 


programs  for  the  duration  of  the 
debarment 

(2)(i)  The  suspension  of  a  participating 
institution  under  E.0. 12549  by  ED  or 
another  Federal  agency  from 
participation  in  Federal  programs,  under 
procedures  that  comply  with  5  U.S.C. 
554-557,  suspends  the  institution's 
eligibility  to  participate  in  the  Tide  IV, 
HEA  programs. 

(ii)  The  suspension  of  Tide  IV 
eUgibility  lasts  for  a  period  of  60  days, 
beginning  on  the  date  of  the  suspending 
official's  decision,  except  that  it  may 
last  longer  if  the  mstitution  and  the 
Secretary  agree  to  an  extension  or  if  the 
Secretary  initiates  a  limitation  or 
termination  proceeding  against  the 
institution  under  34  CFR  Part  668, 
Subpart  G,  prior  to  the  60th  day. 

(3)(i)  The  Secretary  conducts  an  audit 
or  program  review  of  any  lender  that  is 
debarred  or  suspended  by  ED  or  another 
Federal  agency,  to  determine  whether 
grounds  exist  for  the  initiation  of  a  fine, 
limitation,  suspension,  or  termination 
action  against  the  lender  under  34  CFR 
Part  668,  Subpart  G. 

(ii)  The  Secretary  initiates  a  fine, 
limitation,  suspension,  or  termination 
action  under  34  CFR  Part  668,  Subpart  G, 
against  an  educational  institution  that  is 
suspended  or  debarred  under  E.0. 12549 
by  ED  or  another  Federal  agency  if  the 
procedures  used  did  not  comply  with  5 
U.S.C.  554-557. 

(Authority:  E.0. 12549;  20  U.S.C.  10e2(a)(l) 
and  (h)(1),  10g4(c)(l)(D).  3474) 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 


36  CFR  Part  1209 

FOR  nmTHER  INFORMATION  CONTACT 

Adrienne  C.  Thomas  at  202-523-3214 
(FTS  523-3214). 
ADOmONAL  SUPfil^MENTARV 
information:  The  National  Historical 
Publications  and  Records  Commission 
(NHPRC)  makes  grants,  when  funds  are 
available,  to  State  and  local 
governments,  historical  societies, 
archives,  Ubraries  and  associations  for 
the  preservation,  arrangement  and 
description  of  historical  records  and  for 
a  broad  range  of  archival  training  and 
development  programs.  The  Catalog  of 
Federal  Domestic  Assistance  number  is 
89.003. 

List  of  SubjecU  in  36  CFR  Part  1209 

Administrative  practice  and 
procedure,  Grant  programs — ^Archives 
and  Records,  Grant  administration. 
Reporting  and  recordkeeping 
requirements. 


Tide  36  of  die  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below. 

Dated  April  28, 1988. 
Don  W.  Wilaoo. 

Archivist  of  the  United  States. 

1.  Part  1209  is  added  as  set  forth  at  die 
end  of  this  document 

PART  1209-GOVERNMENTWIDE 
DEBARMENT  AND  SUSPENSION 
(NONPROCUREMENT) 

Sulipart  A— General 

1209.100  Purpose. 

1209.105  Definitions. 

1209.110  Coverage. 

1209.115  Policy. 

Sulipart  B-€ffeet  of  Action 

1209.200  Debarment  or  suspension. 

1209.205  Ineligible  persons. 

1209.210  Voluntary  exclusion. 

1200.215  Exception  provision. 

1200.220  Continuation  of  covered 

transactions. 

1209.225  Failure  to  adhere  to  restrictions. 

Sut>part  C— Otttarmant 

1209.300    General. 

1209.305    Causes  for  debarment 

1209.310  Procedures. 

1209.311  Investigation  and  referral. 

1209.312  Notice  of  proposed  debarment 

1209.313  Opportunity  to  contest  proposed 
debarment. 

1200.314  Debarring  offidal's  decision. 

1209.315  Settlement  and  voluntary 
exclusion. 

1209.320    Period  of  debannent 
■  1209.325    Scope  of  debarment 

Sutipart  D— Suspension 

1209.400  General. 

1209.405  Causes  for  suspension. 

1209.410  Procedures. 

1200.411  Notice  of  suspension. 

1200.412  Opportunity  to  contest  suspension. 

1209.413  Suspending  official's  decision. 
1200.415  Period  of  suspension. 
1209.420  Scope  of  suspension. 

Subpart  E—RssponslbWtiss  of  08A, 
Agsncy  and  PartMpants 

1200.500    GSA  responsibilities. 
1209.505    NARA  responsibilities. 
1209.510    Participant's  responsibilities. 

Appsndbi  A— Csrtiflcation  Rsgarding 
Dstarmsnt,  Suspsnslon,  and  Ottisr 
nssponsfcWty  Mattsrs    Primafy  Covsrsd 
Transadiens 

Appsndte  B— CsiUflcaUon  RsgMtlIng 
Dsbarmsnt.  Suspsnsten,  InslalbMty  and 
Voluntary  Exduston    Lowsr  TIsr  Covsrsd 
Transactions 

Authority:  Executive  Order  12549, 44  U.S.C 
2104(a). 

2.  Part  1209  is  further  amended,  as 
follows: 
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a.  "[Agency]"  is  removed  and 
"NARA"  is  added  wherever  "[AgencyF" 
occurs. 

b.  Section  1209.105  is  amended  by 
adding  paragraph  (w)  to  read  as  follows: 

§13(W.105    DtflnMons. 
•         •         •         *         • 

(w)  NARA.  National  Archives  and 
Records  Administration. 


VETERANS  ADMINISTRATION 
38CFRPart44 


FOR  WNTHEIi  INFORMAHON  CONTACT 

GaU  A-  Gompf.  Director,  Office  of 
Intergovernmental  Affairs  (61),  Veterans 
Admlriistration,  810  Vermont  Avenue 
NW..  Washington.  DC  20420  (202)  233- 
311& 

AOOmONAL  SUPnCKKNT ARV 
mroilATlOW;  These  final  regulations 
codify  the  OMB  guidelines  pursuant  to 
Executive  Order  12549.  Veterans 
Administration  (VA)  programs  affected 
by  these  regulations  include,  but  are  not 
limited  to,  affiliation  agreements  (38 
U.S.C  4101(b)):  agencies  training 
counseling  staJEfs  at  VA  Regional 
Offices;  exchange  of  medical 
information  agreements  under  38  U.S.C 
5054(a)  and  (b);  health  professional 
scholarships  authorized  by  38  U.S.C. 
4141-4146;  insurance;  loan  guaranty; 
provision  of  training  to  non-DM&S 
personnel  by  Regional  Medical 
Educadon  Centers  (RMECs)  authorized 
by  38  U.S.C.  4123(b);  State  contracts 
with  individuals  or  organizations  for  the 
acquisition  or  construction  of  a  State 
home  using  State  home  ^ant  fondr. 
State  cemetery  grants;  and  vocational 
rehabihtation  and  education. 

In  the  area  of  vocational 
rehabihtation  and  education,  for 
example,  several  programs  are  affected. 
The  final  regulations  apply  to  fiaciUties 
to  which  the  VA  pays  training  costs  for 
veterans  pursuing  vocational 
rehabihtation  programs,  and  costs  for 
veterans  receiving  evaluation  services 
or  independent  living  services  in 
rehabihtation  facilities.  Also  included 
are  agencies  and  organizations  for 
which  the  VA  authorizes  grants  to 
conduct  rehabihtation  research  and 
provide  training  to  enhance  the  skills  of 
counseUng  and  rehabihtation  staff,  and 
employers  who  are  receiving  payments 
that  represent  a  portion  of  a  veteran- 
trainee's  wage  oader  the  Veterans'  ]ob 
Traimng  Act  (VfTA). 

The  VA  currently  disapprove  job 
training  programs  when  the  Agency 
discovns  imgnlarities  bi  them.  Under 
the  regulations,  the  VA  could  debar 
offenihng  employers  as  welL  Further,  if 
an  employer  were  debarred  or 


suspended  by  another  agency,  even  for 
reasons  unrelated  to  job  training,  that 
employer  would  be  unable  to  participate 
in  V]TA  programs,  unless  specifically 
excepted  inm  sanctions  under  38  CFR 
44.215. 

Similarly,  in  the  loan  guaranty 
prograsn,  die  final  regulations  would 
affect  all  nonprocurement  program 
participants,  including  lenders,  builders, 
participants  in  the  manufactured  Inme 
loan  program  (manufacturers,  dealers 
and  park  operators),  fee  appraisers,  and 
real  estate  sales  brokers  and  agents,  and 
their  employees.  VA  may  currently 
impose  sanctions  on  any  lender  who  has 
failed  to  maintain  adequate  loan 
accounting  records,  or  to  demonstrate 
proper  ability  to  service  loans 
adequately  or  to  exercise  proper  credit 
judgment  or  has  willfully  or  negligently 
engaged  in  practices  otherwise 
detrimental  to  the  interest  of  veterans  or 
the  Government  A  lender  who  has  been 
suspended  or  debarred  is  thereafter 
barred  for  the  length  of  the  suspension 
or  debarment  from  making  or  acquiring 
by  purchase  any  VA  guaranteed  loans. 
In  addition.  VA  suspends  or  debare  on  a 
reciprocal  basis  lenders  who  have  been 
denied  the  benefits  of  participation  in 
programs  administered  by  the  Secretary 
of  Housing  and  Urban  Development 
(HUD).  Under  the  final  regulations, 
lenders  who  have  been  debarred  or 
suspended  by  their  agencies  would  be 
unable  to  participate  in  the  VA  loan 
guaranty  program.  For  example,  a  lender 
denied  participation  in  the  luNising  loan 
pmgrain«  of  the  Faimers  Home 
Administration  would  be  unable  to 
participate  in  the  VA  Home  Loan 
program,  unless  specifically  excepted 
under  38  CFR  44.215. 

Under  38  U.S.C.  1804(b),  VA  may 
currently  refuse  to  appraise  any 
dwriling  owned,  sponsored  or  to  be 
constructed  by  any  person  identified 
with  housing  previously  sold  to  veterans 
as  to  which  substantial  deficiencies 
have  been  discovered  or  where  the  type 
of  contracts  or  sale  or  methods  and 
practices  pursued  in  relatico  to  the 
marketing  of  units  were  unfair  or  unduly 
prejudicial  to  veterans.  VA  may  also 
refuse  to  appraise  dwellings  where  the 
builder  or  broker  has  been  denied 
participation  in  HUD  programs.  Under 
the  final  regulations,  dwellings 
constructed  or  sold  by  builders  or 
brokers  debarred  or  suspended  by  other 
agencies  would  not  be  available  for 
appraisal  by  the  VA,  unless  a  specific 
exception  were  graited  under  36  CFR 
44.215. 

The  VA  has  enumerated  under  the 
definition  of  "prindpaT*  in  9S  44.106  and 
44.110(a)(l)(ii)(Q  a  fisting  of  participants 
in  the  loan  guaranty  program  who  »n 


considoed  to  be  prindpals  to  loan 
guaranty  transactioas  and  whose 
activities  are  covered  by  these 
regulations. 

In  the  Department  of  Medicine  and 
Surgery  (DMAS),  States  which  qualify 
are  awarded  VA  grants  for  constniction 
and  acquisition  of  State  veterans  home 
fadhties.  A  suspension  or  debarment 
action  could  arke  in  a  nmnber  of 
situations  involving  a  construction  firm 
with  vidiich  a  State  contracts.  For 
instance,  there  might  be  fraud  or  a 
criminal  offense  on  the  part  of  the 
contractor  in  obtaining  that  pubhc 
contract  In  addition,  affUiation 
agreements,  health  professional 
sdiolarships,  the  training  of  non-DM&S 
personnel  by  RMECs,  and  exchange  of 
medical  information  agreements  would 
all  be  susceptible  to  Uivestigation  and 
referral  for  suspension  or  debarment  by 
the  VA  for  williful  failure  of  the  second 
party  or  adhere  to  terms  of  the 
agreement  In  each  of  these  situations, 
■the  transgressions  of  the  participants 
could  invoke  the  regulations  on 
debarment  and  suspension. 

However,  these  final  regulations  do 
not  cover  VA  programs  permitting  VA 
beneficiaries  to  obtain  services  or 
benefits  at  V A  expense  from  private 
providers  of  their  choice*  These 
programs  include  the  fee-basis  care 
program  (38U.S.C.  603),  the  CHAMPVA 
(38  U.S.C.  613],  and  the  automobile 
adaptive  equipment  program  (38  U.S.C. 
1902).  These  programs  are  excepted 
because  they  provide  benefits  to 
individuals  as  personal  entitlements 
without  regard  to  any  responsibility  on 
the  part  of  the  individual  benefidary  (38 
CFR  44.110(a)(2)). 

The  Inal  ndea  do  not  impose 
paperwork  or  recordkeeping  burdens. 
Only  some  partidpants  in  covered 
transactions  under  the  rules  are  smafl 
entities  for  purposes  of  the  Regulatwy 
FlexibiUty  Act  Moreover,  only  those 
partidpants  involved  in  debarment  or 
suspension  proceedings  would  be 
affected.  Consequently,  less  than  a 
substantial  number  of  small  entities  will 
be  affected  by  these  rules. 

List  of  Subjects  in  38  CFR  Part  44 

Accounting.  Administrative  practice 
and  procedures.  Agreements,  Grant 
programs — State  cemetery  and  State 
veterans  homes.  Insurance,  Loan 
guaranty,  Reporting  and  recordkeeping 
requirements.  Scholarships,  Veterans, 
Vocational  rehabilitation  and  Education. 

Title  38  of  the  Cede  of  Federal 
Regulations  is  amended  as  set  forfli 
below. 
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Approved:  May  9, 198a 
Thomaa  K.  Tumaga. 

Administrator. 

1.  Part  44  is  added  to  read  as  set  forth 

,  JBt  the  end  of  this  document: 

•  I 

PART  44-GOVERNMENTWIDE 
DEBARMENT  AND  SUSPENSION 
(NONPROCUREMENT) 

Subpart  A— General 

44.100  Purpose. 

44.106  De&iitiona. 

44.110  Coverage. 

44.115  Policy. 

Subpart  B— Effect  of  Action 

44.200  Debarment  or  suspension. 

44.205  Ineligible  persons. 

44.210  Voluntary  exclusion. 

44.215  Exception  provision. 

44.220  Continuation  of  covered  transactions. 

44.225  Failure  to  adhere  to  restrictions. 

Subpart  C—Oebannent 

44.300  General. 

44.305  Causes  for  debarment 

44.310  Procedures. 

44.311  Investigation  and  referral. 

44.312  Notice  of  proposed  debarment 

44.313  Opportunity  to  contest  proposed 
debarment 

44.314  Debarring  official's  dedsion. 

44.315  Settlement  and  voluntary  exdusion. 
44.320    Period  of  debarment 

44.325    Scope  of  debarment 

Subpart  D—Suspenskm 

44.400  General. 

44.405  Causes  for  suspension. 

44.410  Procedures. 

44.411  Notice  of  suspension. 

,44.412  Opportunity  to  contest  suspension. 

44.413  Suspending  offidal's  dedsion. 

44.415  Period  of  suspension. 

44.420  Scope  of  suspension. 

Subpart  E— ResponsibWtles  of  QSA, 
Agency  and  Participants 

44.500    QSA  responsibility. 
44.505    Veterans  Administration 

responsibilities. 
44.510    Partidpants'  responsibilities. 

Appendtai  A— Certification  Regarding 
Deberment,  Suapenaton,  and  Otttar 
nesponslbty  Matters    Primary  Covafsd 
Ttansactiona 

Appendbi  ^-Certification  ftogarding 
Debennent,  Suapenaion,  IneHgitlllty  and 
Voluntary  Exclusion— Lower  Tier  Covered 
Trsnssctlons 

Authority:  Executive  Order  12549  (51 FR 
6370):  38  U.S.C  210(c). 

2.  Part  44  is  further  amended  by 
removing  "[Agency]"  and  additig 
"Veterans  Adminisfration"  wherever 
"[Agency]"  occurs. 

3.  Section  44.105  is  further  amended 
by  adding  paragraph  (p)(2)  to  read  as 
fqllows: 


S44.105   DeftalHons.     • 

(P)  •  *  • 

(2)  In  the  Veterans  Administration 
loan  guaranty  program,  prindpals 
indude,  but  are  not  limited  to  the 
following: 

(i)  Loan  officera, 

(u)  Loan  sohdtors. 

(iii)  Loan  processors, 

(iv)  Loan  servicers, 

(v)  Loan  supervisors, 

(vi)  Office  managers, 

(vii)  Staff  appraisers  and  inspectors, 

(viii)  Fee  appraisers  and  inspectora, 

(ix)  Underwritere, 

(x)  Bonding  companies, 

(xi)  Real  estate  agents  and  brokers, 

(xii)  Management  and  marketing 
agents, 

(xiii)  Accountants,  consultants, 
investment  bankers,  architects, 
engineers,  attorneys  and  others  in  a 
business  relationship  with  participants 
in  connection  with  a  covered 
transaction  under  the  Veterans 
Administration  loan  guaranty  program, 

(xiv)  Contractors  involved  in  the 
construction,  improvement  or  repair  of 
properties  financed  with  Veterans 
Administration  guaranteed  loans, 

(xv)  Closing  agents. 
***** 

4.  Section  44.110  is  amended  by 
adding  paragraph  (a)(l)(ii)(C)(J)  to  read 
as  follows: 

§44.110    Coverage. 

***** 

(a)  •  *  • 

(1)  •  •  • 

(ii)  *  •  • 

(C) •  •  • 

(J)  In  the  Veterans  Adminisfration 
loan  guaranty  program,  such  persons 
indude,  but  are  not  limited  to  the 
following: 

[i]  Fee  appraisers  and  inspecto^, 

[ii)  Bonding  companies, 

[iii]  Real  estate  agents  and  brokers, 

(iv)  Management  and  marketing 
agents, 

(v)  Accountants,  consultants, 
investment  bankers,  architects, 
engineera,  attorneys  and  others  in  a 
business  relationship  with  partidpants 
in  connection  with  a  covered 
fransaction  under  the  Veterans  . 
Adminisfrations  loan  guaranty  program, 

(vi)  Contractors  involved  in  the 
construction,  improvement  or  repair  of 
properties  financed  with  VA  guaranteed 
loans, 

(vii)  Closing  agents. 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  32 
[FRL-3350-8] 

FOR  fuhther  information  contact: 

Robert  Meunier  or  David  Sims,  at  (202) 
475-8025. 

ADOinONAL  $UPPl£MENTARV 

mFORMATiON:  On  May  26, 1987,  tiie 
Office  of  Management  and  Budget 
(OMB),  issued  Govemmentwide 
guidelines  governing  debarment  and 
suspension  by  Executive  Branch 
agencies  under  nonprocurement 
programs.  On  October  2a  1987,  many 
agendes  joined  in  proposing  a  common 
rule  to  implement  the  guidelines.  The 
Environmental  Protection  Agency  (EPA) 
also  pubhshed  its  proposed  rule  at  that 
time,  but  not  as  part  of  the  common  rule 
(52  FR  39198).  Since  then,  OMB  has 
amended  the  guidelines  and  determined 
that  all  agencies  will  join  the  common 
rule  in  order  to  ensure  greater 
uniformity.  Comments  on  EPA's 
proposed  rule  were  considered  in 
preparing  a  final  common  rule  and  are 
addressed  in  the  common  preamble. 

EPA  is  adopting  several  additions  to 
the  common  rule.  Under  the  common 
rule,  agencies  have  the  option  to  insert 
additional  agency-specific  examples  to 
the  definitions.  Tlie  definitions  of 
"debarring  official"  and  "suspending 
official"  under  the  common  rule  are 
being  amended  by  adding 
subparagraphs  (g)(3)  and  (t)(3)  to 

8 -105  to  designate  the  Director, 

Grants  Administration  Division,  as  the 
Agency's  debarring  and  suspending 
offidal.  In  addition.  EPA  is  amendhig 
the  definition  of  "Prindpal"  at 

§ .105(p)  by  adding  bid  and 

proposal  estimators  and  preparers  as  an 
agency-specific  example. 

Sections 110(a)(2)(iv)  and 

..200(c)(5]  of  the  final  common  rule 


exempt  transactions  pursuant  to 
national  or  agency-recognized 
emergencies  or  disasters  from  the  effect 
of  a  suspension  or  debarment  This 
exemption  does  not  apply  to 
transactions  under  any  programs  carried 
out  by  EPA.  Accordingly, 
§  32.110(a){2)(iv)(A)  and  S  32.200(c)(5)(i) 
are  added  to  clarify  these  exemptions. 
In  special  cases,  EPA  is  authorized  to 
permit  a  debarred,  suspended  or 
voluntarily  excluded  person  to 
participate  in  a  partiodar  covered 
transaction  by  granting  an  exception 
under  §  32.215. 

EPA  is  adding  subparagraph  (d)  to 
§  32.115  stating  Uiat  while  Part  32  does 
not  apply  to  d^ct  Federal  procurement 
activities,  which  are  governed  by  the 
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Federal  AcquisitioB  Regulation  (FAR). 
48  CFR  Subpart  9.4.  it  is  EPA's  policy, 
for  purposes  of  rational  and  efficient 
management  to  integrate  its 
administration  of  these  two 
complementary  programs. 

One  ommenter  sou^t  clarification 
about  whether  a  person  could  be 
debarred  or  suspended  for  violating 
environmental  laws.  An  environmental 
violation  oould  give  rise  to  a  debarment 
or  suspension  action  under  several  of 
the  causes  at  |  32.305.  where  there  is  a 
reasonable  connection  between  the 
offense  committed  and  future 
performance  under  an  EPA  assistance 
program.  For  example,  a  conviction  of  _ 
dvil  judgment  for  falsely  certifying 
hazardous  waste  disposal  manifests 
could  result  in  debarment  under 
§  32.30S(aK3).  The  unauthorized 
disposal  of  hazardous  wastes,  such  as 
through  "midnight  dumping",  could 
restilt  in  debarment  under  S  32.305  (a)(4) 
or  (d).  Failure  to  comply  with  j 

environmental  requirements  ' 

incorporated  into  a  public  contract  could 
result  in  debarment  under  9  32.305(b). 

The  common  rule  requires  a  hearing 
only  where  there  exists  a  genuine 
dispute  as  to  facts  material  to  a 
proposed  debarment  or  suspension.  EPA 
is  adding  language  to  S  9 -313  ^^d 


^412.  permitting  a  respondent  to 


request  a  hearing  regardless  of  whether 
there  are  "material  facts"  in  dispute. 
This  reflects  EPA's  policy  and  current 
practice  of  affording  aU  respondents  the 
same  procedural  options  for  the 
resolution  of  pertinent  issues.  A  request 
for  hearing  iq>on  suspension,  however,  is 
still  stAject  to  denial  under 
9  32.41^)(l)(ii).  where  pending  or 
contemi^ted  legal  iHt>ceedings  would 
be  prejudiced. 

Also,  the  OHnmon  rule  makes  no 
provisioB  for  post-determinaticm  review 
of  debarment  or  suspension  decisions. 
EPA  is  opMng  to  retain  its  current  post- 
dBtennination  review  procedures  by 
adding  99  32.330  and  32.425,  which 
permit  a  party  to  request  the  debarring/ 
sospending  (^dal  to  reconsider  a 
decision  to  debar  or  suspend  due  to  an 
error  of  fact  or  law.  EPA  is  also  adding 
99  32,338  and  32.430,  which  permit 
discretionary  review  of  debarment  and 
sospenskm  decisions  by  the  Director  of 
EPA's  Office  of  Administration,  upon  a 
written  appeal  filed  widiin  30  calendar 
days  of  receipt  of  the  debarring  or 
suspending  official's  determination.  We 
note  that  several  comments  to  the 
proposed  common  rule  recommended 
that  an  administrative  review  process 
be  provided 

The  common  mle  states  generally  that 
the  "Agency"  is  authorized  to  settle 
debarment  and  suspension  actions.  At 


EPA  this  authority  is  vested  a  the 
Director,  Grants  Administration 
Division,  as  the  debarring  and 
suspending  o^ciaL  Accordingly.  EPA  is 
adding  subparagraph  (1)  to 

9 .315(a)  to  reflect  this 

responsibility. 

"The  proposed  common  rule  contained 
a  certification  requirement  which 
encompassed  a  range  of  important 
information  from  which  to  determine  the 
current  eligibility  or  potential 
responsibifity  of  the  prospective 
participant  In  the  final  common  rule, 
there  are  separate  certifications,  one  for 
primary  covered  transactions  (e.gM 
assistance  recipients]  and  one  for  lower- 
tier  covered  transactions  (e.g., 
contractors,  subcontractors,  suppliers). 
The  lower-tier  certification  Is  an 
abbreviated  version  of  the  primary-tier 
certification. 

Because  EPA  is  most  vulnerable  to 
waste,  fnnd  or  abuse  at  the  lower-tier 
level,  EPA  is  expanding  the  certification 
for  lower-tier  participants  by  requiring 
them  to  certify  to  much  of  the  same 
information  provided  in  the  certification 
submitted  by  primary  participants. 
Accordinqgfy.  paragraph  (3)  and 
subparagraplu  (a),  (b)  and  (c)  are  being 
added  to  tlM  lower-tier  certification 
form. 

List  of  Subjects  in  40  CFR  Part  32 

Administrative  practice  and 
procedure.  Assistance  programs- 
environmental  protection.  Technical 
assistance. 
LmM.  Thomas. 
Administrator. 

Dated:  May  11, 1968. 

Title  40  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below. 

1.  Part  32  J8  revised  to  read  as  set 
forth  at  the  end  of  this  document 

PART  32-GOVERNMENT¥nDE 
DEBARMENT  AND  SUSPENSION  (NON- 
PROCUREMENT) 

SubpartA   Oenial 

Sm. 

32.100  PuipoM. 

32.105  Definitions. 

32.110  Ck)verage. 

32.115  Policy. 

Subpart  B-Cftacl  Of  AcOea 

32.200  Debanoent  or  tuapensitm. 

32.206  IneHflible  persons. 

32.210  Vdontaiy  sxchision. 

32.215  Bxceptioa  provisioa. 

32.220  Continuation  of  covered  trmiartfawn. 

32.225  Failure  to  adkets  to  i 

Subpart  C~4MMniMnt 

32J00    GeneraL 

32.305    Causes  for  dsbannent 


32.310  Procedures. 

32.311  Investigation  and  refeiraL  ■ 

32.312  Notice  of  proposed  debarment 

32.313  Opportunity  to  contest  proposed 
debannent 

32J14  Debaning  ofBrtafe  dedsion. 

32.315  Settlement  and  voluntary  exdusion. 

32.320  PoiiodofdelMment 

32.325  Scope  of  debannent 

32330  Reconaiderstioa. 

32.335  Appeal 

Subpart  D—Suspanaion 

32.400  General 

32406  Cauaea  for  auapenaion. 

32.410  Procedurea. 

32.411  Notice  of  auapenaion. 

32.412  Opportunity  to  conteat  auapenaion. 
32413  Suapending  offidal'a  dedsion. 
32415  Period  of  auapenaion. 

32420    Scope  of  auapenaion. 
32425    Reconaideration. 
32430    Appeal. 

Subpart  E-flM^wwMHties  of  QSA, 
AQsncy  and  Participants 

32.500  GSA  responaibilitiea. 
32.505  EPA  reaponaibllitiea. 
32510    Partidpanta'  reaponaibilitiea. 

Appendix  A— CartificalioB  Ragaitfng 
Debannent  SaqMnsion,  and  Other 
ReapoorihUlty  Mattaas— Primary  Coverwl 
Traaaactioaa 

Appendix  B—Carttflcatkn  Rsgardfaig 
Debannant  Paapeoalon.  InaBglMMty  and 
Vohmiaiy  Exdualon — Lowar-Tlar  Covemd 
Tranaactioa 

Authoiity:  Executive  Order  12549;  7  U.S.C 
136  et  aeq.:  15  U.S.C  2601  at  aeq.:  20  U.S.C 
4011  et  aeq.;  33  U.S.C.  1251  et  aeq.;  42  U.S.C 
300f,  4901, 0601,  7401, 9601  et  aeq. 

2.  Part  32  is  further  amended  as 
follows: 

a.  "lAgencyJ"  is  removed  and  "EPA" 
is  added  wherever  "[Agency]"  occurs. 

b.  Section  32.105  is  amended  by 
adding  paragraphs  (g)(3],  (p)(2),  (t)(3). 
(w),  and  (x)  to  read  as  follows: 

{32.106    DefMtlona. 
•        *        •        •        • 

(g)*  *  * 

(3)  The  Director,  Grants 
Administration  Division,  is  die 
authorized  debarring  offidal. 


(P)  *  *  • 

(2)  Bid  and  proposal  estimators  and 
preparers. 

•       •       •       •       • 

:    jt)  •  •  • 

(3)  The  Director,  Grants 
Administration  Division,  is  the 
authorized  suspencflng  offidal. 

(w)  EPA.  Environmental  Protection 
Ageiuy. 

(x)  Ageacyhead  Administrator  of  the 
Environmental  Protection  Agency. 


c.  Sectkn  32.110  is  amended  by 
adding  paragraph  (a)(2XhrKA)  to  read  as 
follows: 


(32.110 

(a)  *  *  * 
(23  •  •  • 

(iv)  •  •  • 

(A)  For  the  purpose  of  this  paragrai^i, 
no  transactions  imder  EPA  assistance 
programs  are  deemed  to  be  pursuant  to 
agency-recognized  emeigendes  or 
disasters. 
*       •       •       *       •  ^ 

d.  Section  32.115  is  amended  by 
adding  paragraph  (d)  to  read  as  foUown 

S32.11S    Pdcy. 

(d)  WhUe  Part  32  does  not  appfy  tb 
direct  Federal  procurement  activities, 
which  are  governed  by  the  Federal 
Acquisition  Regulations  (FAR)  at  48  CFR 
Subpart  9.4,  it  is  EPA's  policy  to 
integrate  its  administration  of  these  two 
complementary  debannent  and 
suspension  programs. 

e.  Section  32.200  is  amended  by 
adding  paragraph  (cKSMi)  to  read  as 
follows: 


932.200 


fc)  •  •  • 

5)  •  •  • 

(i)  For  the  purposes  of  this  paragraph, 
no  transactions  under  EPA  aMistance 
programs  are  deemed  agency-recognized 
emergendes  or  disasters. 

f.  Section  32.215  is  amended  by  adding 
paragraph  (a)  after  the  undesignated 
paragraph  to  read: 

932.215   ExeepttonpravWon. 

(a)  The  Director,  Grants 
Administration  Division,  is  die  official 
authorized  to  grant  exceptions. 

g.  Section  32.313  is  amended  by 
adding  paragraph  (a)(1)  to  read  aa 
follows: 


S32Jia   OpportawHiHo 


(a)  *  •  • 

(1)  If  the  respondent  desires  a  hearing, 
it  shall  submit  a  written  request  to  the 
debarring  official  within  the  SOday 
period  following  receipt  of  the  notioe  of 
proposed  debarment 
•       •       •       •       • 

h.  Section  32.315  is  amended  by 
adding  pan^ufAt  faXl)  to  read  aa 
follows: 

932418   SatdanMnt and  voluntary 


(1)  The  debarring  and  sospending 
offidal  is  the  offidal  authorized  to  settle 
debarment  or  suspension  actions. 

i.  Sections  32430  and  S243S  are  added 
to  Subpart  C  to  read  as  follows: 


932430 

Any  party  to  the  actiao  may  petition 
the  debarring  offidal  to  reoouider  a 
debarment  determination  for  alleged 
errors  of  fact  or  law.  The  petition  for 
reconsidoation  moat  be  in  writing  and 
filed  within  10  calendar  days  from  the 
date  of  the  partjr's  receipt  0^  the 
determinatioiL    ' 

93243S   AppaA 

'    (a)  The  debarment  detenninatton 
under  9  32414  shall  be  final  However, 
any  party  to  the  action  may  reqoest  tibe 
Diredor,  Office  of  Adndnistration  (OA 
Director),  to  review  die  fiwHngf  of  the 
debarring  offidal  by  filing  a  request 
with  die  OA  Director  widiin  30  calendar 
days  of  die  party's  receipt  of  die 
debarment  determination,  or  its 
reconsideration.  Hie  request  must  ba  in 
writing  and  set  forth  the  specific  reasons 
why  relief  should  be  granted 

(b)  A  review  under  this  section  shall 
be  at  the  discretion  of  the  OA  Diredor. 
If  a  review  is  granted  the  debarring 
offidal  may  stay  the  effective  date  of  a 
debarment  order  pending  resdution  of 
the  appeal  If  a  debarment  is  stayed,  the 
stay  shall  be  automatically  lifted  if  the 
OA  Director  affirms  the  debarment 

(c)  The  review  shall  be  based  solely 
upon  the  record.  The  OA  Diredor  may 
set  aside  a  determination  onfy  if  it  is 
found  to  be  arbitrary,  capricious,  and 
abuse  of  discretion,  or  based  upon  a 
dear  error  of  law. 

(d)  The  OA  Diredor's  subsequent 
determination  shall  be  in  writing  and 
mailed  to  aU  parties. 

(e)  A  determination  imder  9  32414  or 
a  review  under  this  section  shall  not  be 
subjed  to  a  dispute  or  a  bid  protest 
under  Parts  30, 31  or  33  of  this 
subchapter. 

j.  Section  32.412  is  amended  by  adding 
paragraph  (a)(1)  to  read  as  follows: 

9  32,412   Opportunity  to  oonlast 


(ar  •  * 


(a)  •  •  • 

(1)  If  the  respondent  desires  a  hearing, 
it  shall  submit  a  written  request  to  the 
suspending  offidal  within  die  30day 
period  following  receipt  of  the  notice  of 
suspension. 

k.  Sections  32.425  and  32.430  are 
added  to  Sulqiart  D  to  read  m  foUowK 


932429 

Any  party  to  the  action  may  petttian 
the  suspending  offidal  to  reconsider  a 
suspensioo  determination  fcr  alleged 
errors  of  &d  or  law.  The  petition  for 
reconsideration  most  be  in  writing  and 
filed  witfiin  10  calendar  days  from  tiie 
date  of  die  party's  reodpt  of  the 
suspension  determination. 

932.430   AppeaL 

(a)  The  suspension  determination 
under  9  32.413  shall  be  final  However, 
any  party  to  the  action  may  reqoest  the 
Director.  Office  of  Administration  (OA 
Director),  to  review  the  findings  of  die 
suspending  offidal  by  filing  a  request 
with  the  OA  Director  within  30  calendar 
days  of  die  party's  receipt  of  the 
suqiensian  detCTmination.  or  its 
reconsideration.  The  reqoest  most  ba  in 
writing  and  set  forth  the  specific  reasons 
why  relief  should  be  granted. 

(b)  A  review  under  this  section  shaQ 
be  at  the  discretion  of  the  OA  Diredor. 
If  a  review  is  granted,  the  suspending 
offidal  may  stay  tibe  effiective  date  of  a 
suspension  order  pending  resolution  of 
appeal.  If  a  suspension  is  stayed,  the 
stay  shall  be  automatically  lifted  if  the 
OA  Director  affirms  the  su^tension. 

(c)  The  review  shall  be  based  solely 
upon  the  record.  The  OA  Director  may 
set  aside  a  determination  onfy  tf  it  is 
fotmd  to  be  arbitrary,  capridous,  an 
abuse  of  discretion,  or  based  upon  a 
dear  error  of  law. 

(d)  The  OA  Diredor's  subsequent 
determination  shall  be  in  writing  and 
mailed  to  all  parties. 

(e)  A  determination  under  9  32.413  or 
a  review  under  this  section  shall  not  be 
subjed  to  a  dispute  or  a  bid  protest 
tmder  Parts  30, 31,  or  33  of  this 
subchapter. 

1.  Appendix  B,  Certification  Regarding 
Debarment  Suspension,  IneUgibilify  and 
Voluntary  Exdusion — Lower-Tier 
Covered  Transactions,  is  amended  by 
adding  the  following  paragraphs  (3)(a), 
(3)(b)  and  (3)(c)  to  read- 
Appendix  B — [Amended] 

(3)  The  proapective  lower-tier  participant 
alao  certifiea  tiiat  it  and  ita  prindpala: 

(a)  Have  not  witliin  a  three-year  period 
precwding  ihia  propoaal  been  convicted  of  or 
had  a  dvil  judgment  rendered  againat  them 
for  commission  of  fraud  or  a  criminal  offense 
in  connection  with  obtaining,  attempting  to 
obtaia  or  perfonaing  a  pubBc  P'ednal,  State 
or  local)  transaction  or  contract  under  a 
public  tranaaction:  violation  of  Federal  or 
State  anti-truat  atatntes  or  commiasion  of 
embezzlement  dieft  fbfgery,  bribery, 
falaification  or  deatruction  of  recorda,  making 
falae  atatementa,  or  receiving  atolen  property; 

(b)  Are  not  preaently  Indicted  for  or 
othnwiae  crimtnally  or  civilly  diarged  by  a 
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govenimental  entity  (Federal  State  or  local) 
with  commission  of  any  of  the  offenses 
enumerated  in  paragraph  (3)(a)  of  this 
certification:  and 

(c)  Have  not  within  a  three-year  period 
preceding  this  proposal  had  one  or  more 
public  transactions  (Federal.  State  or  local] 
terminated  for  cause  or  default  Where  the 
prospective  lower-tier  participant  is  unable  to 
certify  to  any  of  the  above,  such  prospective 
participant  shall  attach  an  explanation  to  this 
proposJal. 


GENERAL  SERVICES 
ADMINISTRATION 

41 CFR  Part  101-50 
[FPMR  AmdL  H-167] 

FOR  PURTHCR  INFOmaATION  CONTACT: 

Mr.  Stanley  M.  Duda.  Director,  Property 
Management  Divisioa  (703)  557-1240. 

List  of  Subjects  in  41  CFR  Part  101^50 

Administrative  practice  and 
procedures,  Federal  surplus  property. 

Title  41  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below. 

Dated-  May  13, 198& 
John  Alderson, 

Acting  Admiiu'strator  of  General  Services. 

1.  Part  101-50  is  added  as  set  forth  at 
the  end  of  this  docimient. 

PART  101-50-GOVERNMENTWIOE 
DEBARMENT  AND  SUSPENSION 
(NONPROCUREMENT) 

Subpwt  lOI-sai-OwMral 

Sec. 

101-50.100  Purpose. 

lOl-fiaiOS  Definitions. 

101-fiailO  Coverage. 

101-50.115  Policy. 

Subpart  101-50.2-Eftact  of  Action 

101-50.200  Debarment  or  suspension. 

101-50.205  Ineligible  persons. 

101-50.210  Voluntary  exclusion. 

101-50.215  Exception  provision. 

101-50.220  Continuation  of  covered 

transactions. 

101-50.225  Failure  to  adhere  to  restrictions. 

Subpart  101-50.3— Ootannwit 

1O1-5OJ00    General 

101-50J0S    Causes  ior  debarment 

101-50.310    Procedures. 

101-50.311    Investigation  and  referral 

101-50.312    Notice  of  proposed  debarment 

101-50.313    Opportunity  to  contest  proposed 

debarment 
101-50.314    Debarring  official's  decision. 
101-50J15    Settlement  and  voluntary 

exclusion. 
101-50J20    Period  of  debarment 
101-5a325    Scope  of  debarment 

Subpart  101-5a4— Suspension 

101-5a400    General 

101-50.405    Causes  of  suspension. 


101-50.410  Procedures. 

101-60.411  Notice  of  suspension. 

101-5a412  Opportunity  to  contest 

suspension. 

101-50.413  Suspending  official's  decision. 

101-sa415  Period  of  suspension. 

101-5a420  Scope  of  suspensioa 

AQsncy  ana  PMllclpents 

101-50.500    GSA  responsibilities 
(information  dissemination). 
101-50.505    GSA  responsibilities. 
101-50.510    Participants'  responsibilities. 

Appendix  A— Certification  Regarding 
Debannent,  Suspension,  and  Othar 
RasponsUrflity  Matta ri    Primsry  Covered 
Transactkos 

Appendix  B—CartificatiaD  Reganfing 
Dabaiment  Suspension,  ineligibility  and 
Voluntary  Exduaion — Lower  Iter  Covered 
Transactions 

Authority:  Executive  Order  12549;  and  Sec. 
205(c).  63  SUt  390  (40  U.S.C.  4ae(c)). 

2.  Part  101-50  is  further  amended  as 
follows: 

a.  "[Agencyl"  is  removed  and  "GSA" 
is  added  wherever  "[Agency]"  occurs.    - 

b.  Section  101-50.105  is  amended  by 
adding  paragraph  (w)  to  read  as  follows: 

$101-50.105    Doflnitions. 

(w)  GSA.  General  Services 
Administration. 

§101-50.500    CSSA  rosponslMlitlos 


c.  Section  101-50.500  is  amended  by 
revising  the  section  head  to  read  as  set 
forth  above. 


DEPARTMENT  OF  THE  INTERIOR 
43  CFR  Part  12 

FOR  RWrrHER  INFOmiATIOtl  CONTACT 

WilUam  Opdyke,  Acting  Chief, 
Acquisition  and  Assistance  Division, 
Office  of  Acquisition  and  Property 
Management.  Department  of  the 
Interior,  18th  and  C  Streets  NW., 
Washington.  DC  20240,  (202)  343-3433. 
ADOmONAL  SUPPLEMCNTARY 

INFORMATKMl:  The  Department 
pubUehed  a  Notice  of  Propo<(>>d 
Rulemaking  on  October  20, 1987  (52  FR 
39042],  separate  from  the  coounon 
proposed  rule  issued  by  20  other 
agencies.  As  a  result  of  revisions  made 
in  the  common  rule  to  accommodate 
agency  implementing  procedures,  the 
Department  is  participating  in  this  joint 
pubUcation.  The  Department  is  adding 
to  the  list  of  exceptions  under 
S  12.110(a](2]  transactions  entered  into 
pursuant  to  Pub.  L  93-638,  "Indian  Self- 
Determination  and  Education 
Assistance  Act"  since  appUcation  of  the 


common  rule  to  such  transactions  is 
prohibited  by  this  statute.  A 
corresponding  change  is  made  in 
§  12.200(0)  to  add  a  reference  to  these 
excluded  transactions. 

Due  to  the  expanded  scope  of 
transactions  covered  under  the  final 
common  nile,  the  Department  is 
adopting  only  the  coverage  included  in 
S  12.110(a](l]  of  its  proposed  rule  as  its 
coverage  in  S  12.110(a)(3)  of  the  final 
rule.  The  Department  will  review  its 
other  nonprocurement  program 
activities  to  determine  whether  such 
activities  will  be  included  in  the 
coverage.  Based  on  this  review,  the 
Department  will  issue  a  notice  of 
proposed  rulemaking  to  obtain  pubUc 
comment  on  its  coverage  on  or  before 
October  1, 1988,  the  effective  date  of  the 
common  rule. 

Comments  received  by  the 
Department  of  the  Interior  were 
reproduced  and  exchanged  among  all  of 
the  agencies  and  used  to  prepare  this 
final  rule. 

Executive  Order  12291  and  the 
Regulatory  Flexibility  Act  ' 

The  Department  of  the  Interior  has 
determined  this  dociunent  is  not  a  major 
rule  under  E.0. 12291  and  certifies  this' 
doctunent  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.). 

Paperwori(  Reduction  Act 

This  rule  does  not  contain  information 
collection  requirements  which  require 
approval  by  Uie  Office  of  Management 
and  Budget  under  44  U.S.C.  3501  et  seq. 

List  of  Subjects  hi  43  CFR  Part  12 

Cooperative  agreements.  Grants 
administration  Grant  program.  Title  43 
of  the  Code  of  Federal  Regulations  is 
amended  as  set  forth  below. 

Date:  May  17. 108& 
WlDiam  L.  Kendig. 

Acting  Principal  Deputy  Assistant  Secretary- 
Policy,  Budget  and  Administration. 

PART  12— ADMINISTRATIVE 
REQUIREMENTS  AND  COST 
PRINCIPLES  FOR  ASSISTANCE 
PROGRAMS 

1.  The  authority  citation  for  Part  12  is 
revised  to  read  as  follows: 

Audiority:  Executive  Order  12549  of 
February  18, 1980;  5  U.S.C.  301;  Pub.  L  96-602; 
OMB  Circular  A-128:  OMB  Circular  A-102. 

2.  A  new  Subpart  D  is  added  as  set 
forth  at  the  end  of  this  document 


SubpartI 

and  Suspension  (Monpffocuromwil) 

GOMTSI 

Sec.  K 

12.100  Pnipose.  ^^ 

12.105  Definitions. 

12.110  Coverage. 

12.115  Policy. 

Effect  of  Action 

'  12.200  Debarment  or  suspension. 

12.205  Ineligible  persons. 

12Jno  Volnntary  exdnsion. 

12.215  Exception  provision. 

12.220  Conthiuation  of  covered  transactions. 

12.225  Falliuv  to  adhere  to  restrictions. 

Debarment 

12J00  General 

12.305  Causes  for  debarment 

12.310  Procedures. 

12.311  Investigation  and  refierral 

12.312  Notice  of  proposed  debarment 

12.313  Opportunity  to  contest  proposed 
debarment 

12.314  Debarring  offidaTs  dedsioii. 

12.315  Settlement  and  voluntary  cxchisioa. 
12.320    Period  of  debarment 

12.325    Scope  of  debarment 

Suspension 

12.400  General. 

12.405  Causes  for  suspension. 

12.410  Procedures. 

12.411  Notice  of  suspension. 

12.412  Opportunity  to  contest  suspension. 

12.413  Suspending  official's  decision. 
12.415  Period  of  suspension. 
12.420  Scope  of  suspension. 

ResponstUfitiet  of  GSA  Agency  and 
Participants 

12.500    GSA  responsibilities. 
12.505    Department  of  the  Interior 

responsibilities. 
12.510    Participants' responsibilities. 

Appendix  A— Certification  Regarding 
Debarment  Suspension,  and  Otiiar 
Responsibility  MaHers    Primary  Coveied 
T>ansactioos 

AppeniBx  B— Cartificatioa  Rogardiiv 
Oebamaot  SospoBsioii.  bMBgOiaily  and 
Voluntary  Exclusioa— Lower  TW  Covered 
Transactions 

Authority:  Executive  Order  12548  of 
February  18, 1986;  5  U.S.C  301;  Pub.  L  96-502; 
OMB  Circular  A-128;  OMB  Circular  A-102. 

3.  Subpart  D  is  further  amended  as 
follows: 

a.  "(Agency]"  is  removed  and 
"Department  of  the  Interior"  is  added 
wherever  "[Agency]"  occurs. 

b.  Section  12.105  is  amended  by 
adding  paragraphs  (gH3).  (tK3).  (w)  and 
(x)  to  read  as  follows: 

{12.105    Definitions. 


Director.  Office  of  Acquisition  and 
Property  Management 

(t)  •  •  • 

(3)  The  suspending  official  for  the 
Department  of  the  Interior  is  the 
Director,  Office  of  Acquisition  and 
Property  Management 
•        •        •        •        • 

(w)  Exception  official.  The  official 
authorized  to  grant  exceptions  imder 
§  12.215  fat  the  Department  of  the 
Interior  is  the  Director.  Office  of 
Acquisition  and  Property  Management 

(x)  Findings  of  fact  official.  The 
official  authorized  to  conduct  and 
prepare  findings  of  fact  if  required 
under  S  12.314(b)(2)  or  i  12.413(bM2).  is 
the  Director,  Office  of  Hearings  and 
Appeals,  or  designee. 

c.  Section  12.110  is  amended  by 
adding  paragraphs  (a)  (2)(viii)  and  (3)  to 
read  as  follows: 

S  12.110   Coverage, 
(a)  •  •  • 

(2)  •  •  • 

(viii)  Transactions  entered  into 
pursuant  to  Pub.  L  93-638. 

(3)  Department  of  the  Interior  covered 
transaction.  These  Department  of  the 
Interior  regulati<»)s  airily  to  the 
Department's  domestic  assistance 
covered  transactions  (whether  by  a 
Federal  agency,  recipient  subredpient 
or  intermediary)  including,  except  as 
noted  in  paragraph  (a)(2)  of  this  section: 
grants,  cooperative  agreements, 
scholarships,  fellowships,  loans.  loan 
guarantees,  subsidies,  insurance, 
pajnnents  for  specified  use.  and 
donation  agreement  subawards, 
subcontracts  and  transactions  at  any 
tier  that  are  charged  as  direct  or  indirect 
costs,  regardless  of  type  of  (including 
subtler  awards  under  awards  which  are 
statutory  entitlement  or  mandatory 
awards). 

d.  Section  12.200  is  amended  by 
adding  paragraph  (c)(8]  to  read  as 
follows: 


S12JM»   DobMMnter 


(c)*  •  • 

(8)  Transactions  entered  into  piusuant 
to  Pub.  L  g3-63& 


(g)  *  •  • 

(3)  The  debarring  official  for  the 
Dq)artment  of  the  Interior  is  Uie 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  17 

FOR  RMTHER  INPORMATION  CONTACT 

Arthur  E.  Curry,  Office  of  the 
Comptroller.  PoUcy  Division  (202]  646- 
4235. 


ADOmOIIAL  SUPPtCMDfTAIIV 
iNromiATlON:  The  Federal  Emergency 
Management  Agency  incorporates  the 
final  rule  as  Part  17  of  Title  44  of  the 
Code  of  Federal  Regulations. 

As  a  general  conunent  the  Federal 
Emergency  Management  Agency 
prohibits  by  regulations  and  by  written 
agreement  with  the  State,  the  use  of 
suspended  or  debarred  contractors  for 
disaster  assistance  funded  tmder  Pub.  L 
93-288.  We  consider  our  prohibition  to 
be  proper  and  prudent  management  of 
Federal  funds.  We  do  note  that  S  17.215 
of  this  ctHnmon  rule  authorizes  agencies 
to  grant  exceptions  permitting  debarred 
and  suspended  parties  to  participate  in 
otherwise  covered  transactions  upon  a 
determination  that  there  is  a  need  to 
participate.  This  would  allow  us  the 
discretion  to  permit  such  participation 
on  a  case-by-case  basis. 

List  of  Sut^ects  in  44  CFR  Part  17 

Accounting.  Administrative  practice 
and  procedures.  Grant  programs — civil 
defense,  disaster,  hazardous  materials 
and  fire  training.  Grants  Administration, 
Insurance,  Reporting  and  recordkeeping 
requirements.  "Htle  44  of  the  Code  of 
Federal  Regulations  is  amended  as  set 
forth  below. 
Arthur  E.  Cwiy, 
Chief,  Policy  Division. 

1.  Part  17  is  added  as  set  forth  at  the 
end  of  this  document 

PART  17-GOVERNMENTWlDE 
DEBARMENT  AND  SUSPENSION 
(NONPROCUREMENT) 

Sut)part  A— Gonsral 

17.100  Purpose. 

17.105  Definitions. 

17.110  Coverage. 

17.115  Policy. 

Subpart  B-Efftct  of  Action 

17.200  Debarment  or  suspension. 

17.205  Ineligible  persons. 

17.210  Volnntary  exclusion. 

17.215  Exception  provision. 

17.220  Continuation  of  covered  transactions. 

17.225  Failure  to  adhere  to  restrictions. 

Subpart  C— Debarment 

17.300    General. 

17.305    Causes  for  debarment 

17.310  Procedures. 

17.311  Investigation  and  referral 

17.312  Notice  of  proposed  debarment 

17.313  Opportunity  to  contest  proposed 
debarment 

17.314  Debarring  official's  decision. 

17.315  Settlement  and  voluntary  exclusion. 
17.320    Period  of  debarment 

17.325    Scope  of  debarment 

Subpart  D— Suspension 

17.400    General 
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17.40S  Causes  for  suspension.  I 

17.410  Procedures.  ' 

17.411  Notice  of  suspension. 

17.412  Opportunity  to  contest  suspension. 

17.413  Suspending  official's  decision. 
17.415  Period  of  suspension. 

17.420  Scope  of  suspension.  { 

Subpart  E—RMponsMIHlM  Of  GSA, 
Agancy  and  Participants 

17.500    GSA  responsibilities. 
17.505    FEX4A  responsibilities. 
17.510    Participants'  responsibilities. 

Appendix  A— Cartiikatioa  Regarding 
Dabannant.  Suapenaioii,  and  Otlwr 
Rasponaibility  Matters — Primary  Covered 
Transactlana 

Appendix  B — Certification  Regarding 
Debaiment.  Suspension.  Ineli^biUty  and 
Vohmtaiy  Exclusion — Lower  Tier  Covered 
Transactiaos 

Authority:  Executive  Order  12549,  Reorg. 
Plan  No.  3 197a 

2.  Part  17  is  further  amended  as 
follows: 

a.  "[Agency]"  is  removed  and 
"FEMA"  is  added  wherever  "(Agency]" 
occiirs. 

b.  Section  17.105  is  amended  by 
adding  paragraph  (w)  to  read  as  follows: 

S  17.105    DeflnMona 

***** 

(w)  FEMA.  Federal  Emergency 
Management  Agency. 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary  | 

45CFRPart76 

FOR  RMTHER  INFORMA'nOM  CONTACT: 
Mr.  Gary  Hotueknecht,  Acting  Director, 
Division  of  Assistance  and  Cost  PoUcy, 
Department  of  Health  and  Human 
Services,  Room  513-D,  200 
Independence  Avenue  SW., 
Washingtoa  DC  20201.  Telephone  (202) 
245-7565. 


^ 


AOOmONAL  SUPPLEMENTARY 

WTORMATIOM.  The  definition  of 
"principal"  in  the  common  rule  provides 
for  Federal  agencies  to  add  examples  of 
individuals  performing  functions  that 
have  a  critical  influence  on  an  agency's 
covered  transactions.  We  have  added 
"researchers"  to  the  Ust  of  examples  for 
HHS  because  researchers  have  a  critical 
influence  on  our  covered  transactions, 
and  all  of  our  non-procurement 
debarments  have  been  researchers. 
(§5  76.105(p)  and  76.110(a)(l)(u)(C)(3).) 
We  have  also  added  a  citation  of  the 
Civil  Monetary  Penalties  Act  (42  U.S.C. 
1320a-7a)  to  that  of  the  Program  Fraud 
Civil  Remedies  Act  of  1988  (31  U.S.C. 
3801-12)  in  the  definition  of  "civil 
judgment"  The  former  holds  equivalent 
status,  but  is  specific  to  HHS. 


List  of  Subjects  in  45  CFR  Part  78 

Administrative  practice  and 
procedures,  Grant  programs — ^health. 
Grant  programs — social  programs.  Grant 
administration. 

Accordin^y  Title  45  of  the  Code  of 
Federal  Regulations  is  amended  to  read 
as  set  forth  below. 

Dated  April  29, 1968. 
OtiaR.Bowen, 

Secretary  of  Health  and  Human  Services. 

1.  Part  76  is  revised  to  read  as  set 
forth  at  the  end  of  this  document. 

PART  76-GOVERNMENT  WIDE 
DEBARMENT  AND  SUSPENSION 
(NONPflOCUREMENT) 

Subpart  A— General 

78.100  Purpose. 

76.105  Definitions. 

76.110  Coverage. 

78.115  Policy. 

Subpart  B— Effect  of  Action 

78.200  Debarment  or  suspension. 

76.205  Ineligible  persons. 

76.210  Voluntary  exclusion. 

76.215  Exception  provision. 

78.220  Continuation  of  covered  transactions. 

78.225  Failure  to  adhere  to  restrictions. 

Sul>part  C— DatMMmant 

76.300  General. 

76.305  Causes  of  debarment. 

78.310  Procedures. 

78.311  Investigation  and  referral. 

78.312  Notice  of  proposed  debarment. 

78.313  Opportunity  to  contest  proposed 
debarment 

76.314  Debarring  official's  decision. 

76.315  Settlement  and  voluntary  exclusion. 
76.320    Period  of  debarment 

78.325    Scope  of  debannent 

Subpart  D—Suaparwion 

78.400  General. 

78.405  Causes  for  suspension. 

78.410  Procedures. 

78.411  Notice  of  suspension. 

76.412  Opportunity  to  contest  suspension. 

76.413  Suspending  official's  decision. 
76.415  Period  of  suspension. 
76.420  Scope  of  suspension. 

Subpart  E— RaaponaMHtlea  of  GSA, 
Agancy,  aitd  Participants 

76.500    GSA  responsibility. 
76.505    HHS  responsibilities. 
76.510    Participants'  responsibilities. 

Appendix  A — Certification  Regarding 
Debarment  Suspension,  and  Other 
ResponsilMlity  Matters— Primary  Covered 
Transactions 

Appendix  B — Certificatioa  Regarding 
Debaiment  Suspension.  Ineligibility  and 
Voluntary  Exclusion — Lower  Her  Coveted 
Transactions 

Authority:  Executive  Order  12549  and  5 
U.S.C.  301. 


2.  Revised  Part  76  is  amended  as 
follows: 

a.  All  references  to  "[Agency]"  are 
revised  to  read  "HHS." 

b.  Section  78.105  is  amended  by 
adding  new  paragraphs  (d)(1).  (p)(2). 
and  (w)  to  read  as  follows: 

976.105    Daflnltlona. 


(d)  *  *  • 

(1)  "Civil  judgment"  also  includes 
determinations  under  the  Civil  Monetary 
Penalties  Act  (42  U.S.C.  1320a-7a]. 

***** 

(P)*  *  * 

(2)  Researchers. 

***** 

(w)  HHS.  The  Department  of  Health 
and  Human  Services. 

c.  Section  76.110  is  amended  by 
adding  a  new  paragraph  (a)(l)(ii)(C)(J) 
to  read  as  follows: 

S76.110    Covaraga 
(a)  *  •  * 
(1)  •  *  * 
(ii)  *  •  • 
(C) *  •  • 

(3)  Researchers. 


NATIONAL  SCIENCE  FOUNDATION 
45  CFR  Part  620 

FOR  FURTHER  INFORMA'nON  CONTACT 

Arthur  J.  Kusinski,  Assistant  General 
Counsel,  (202)  357-0435.  (Not  a  toll-free 
number). 

AOOmONAt  SUPPLEMENTARY 
mFORMATKMC  On  July  1, 1987,  the 
Foundation  adopted  final  regiilations  on 
"Misconduct  in  Science  and  Engineering 
Research"  (45  CFR  Part  689). 
Misconduct  as  defined  in  45  CFR 
689.1(a)  may  be  a  cause  for  debarment 
under  §  620.305  (b)(3)  or  (d)  of  these 
regulations. 

List  of  Subjects  in  45  CFR  Part  620 

Administrative  practice  and 
procedure,  Grants  Administration, 
Reporting  and  recordkeeping 
requirements. 

Tide  45  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below. 
Erich  Bloch. 
Director. 

1.  Part  620  is  added  as  set  forth  at  the 
end  of  this  doamient. 


PART  620-GOVERNMENTWIDE 
DEBARMENT  AND  SUSPENSION 
(NONPROCUREMENT) 

Sulipart  A— General 

620.100  Purpose. 

620.105  Definitions. 

620.110  Coverage. 

620.115  Policy. 

Subpart  B— Effect  of  Action 

620.200  Debarment  or  suspension. 

620.205  Ineligible  persons. 

620.210  Voluntary  exclusion. 

620.215  Exception  provision. 

820.220  Continuation  of  covered 

transactions. 

820.225  Failure  to  adhere  to  restrictions. 

Sui>part  C— OatMrmant 

820.300  General. 

620.305  Causes  for  debarment 

620.310  Procedures. 

620.311  Investigation  and  referral. 

820.312  Notice  of  proposed  debarment 

820.313  Opportunity  to  contest  proposed 
debarment 

620.314  Debarring  official's  decision. 

620.315  Setdement  and  voluntary  exclusion. 
820.320    Period  of  debarment 

620.325    Scope  of  debarment 

Sul>part  D— Suapanalon 

620.400  General 

620.405  Causes  for  suspension. 

620.410  Procedures. 

620.411  Notice  of  suspension. 

620.412  Opportunity  to  contest  suspension. 

820.413  Suspending  official's  decision. 
620.415  Period  of  suspension. 
820.420  Scope  of  suspension. 

Subpart  E    nasponslbllltlaa  of  GSA, 
Agency  and  Partldpanta 

820.500  GSA  responsibilities. 
820.505  NSF  responsibilities. 
620.510    Participants'  responsibilities. 

Appendix  A— Certification  Regarding 
Debarment  Suspension,  and  Other 
Reqioosihilities  Matters— Primary  Covered 
Transactions 

Appendix  B — Certification  Regarding 
Debaiment  Suapenaiao,  Ineiigibi]ity  and 
Voluntary  Exclusion — Lower  Tier  Covered 
Ttansactions 

AudMxity:  Executive  Order  12549;  and 
section  ll(a}  of  the  National  Science 
Foundation  Act  of  1950,  as  amended  (42 
U.S.C  section  1870(a)]. 

2.  Part  620  is  further  amended  as 
follows: 

(a)  "(Agency]"  is  removed  and  "NSF* 
is  added  wherever  "[Agency]"  occurs. 

(b)  Section  620.105  is  amended  by 
adding  paragraph  (w)  to  read  as  foUows: 

SC20.10S    DaflnMona. 


(w)  NSF.  National  Science 
Foundation. 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowmant  for  tho  Arta 

45  CFR  Part  1154 

FOR  FURTHER  INFORMATION  CONTACT 

Arthur  Warren.  Deputy  General 
Counsel,  682-5418,  or  Laurence  Baden. 
Grants  Officer,  682-5403, 1100 
Pennsylvania  Avenue  NW^  Washington. 
DC  20506. 

List  of  Subjects  in  45  CFR  Part  1154 

Accoimting,  Administrative  practice 
and  procedures.  Claims,  Grants 
programs.  Grant  administration. 

Title  45  of  the  Code  of  Feder^ 
Regulations  is  amended  as  set  forth 
below. 
Peter  J.  Basso. 
Deputy  Chairman  for  Management. 

1.  Part  1154  is  added  to  read  as  set 
forth  at  the  end  of  this  doctmient 

PART  1154— GOVERNMENTWIDE 
DEBARMENT  AND  SUSPENSION 
(NONPROCUREMENT) 

Subpart  A— Qanaral 

1154.100  Purpose. 

1154.105  Definitions. 

1154.110  Coverage. 

1154.115  Policy. 

Subpart  B— Effect  of  Action 

1154.200  Debarment  or  suspension. 

1154.205  Ineligible  persons. 

1154.210  Voluntary  exclusion. 

1154.215  Exception  provision. 

1154.220  Continuation  of  covered 

transactions. 

1154.225  Failure  to  adhere  to  restrictions. 

Sultpart  C— DalMnnant 

1154.300    General. 

1154.305    Causes  for  debaiment 

1154.310  Procedures. 

1154.311  Investigation  and  referral. 

1154.312  Notice  of  proposed  debannent 

1154.313  Opportunity  to  contest  proposed 
debarment 

1154.314  Debarring  official's  decision. 

1154.315  Settlement  and  voluntary 
exclusion. 

1154.320    Period  of  debannent 
1154.325    Scope  of  debarment 

Subpart  D— Suapanalon 

1154.400  General 

1154.405  Causes  for  suspension. 

1154.410  Procedures. 

1154.411  Notice  of  suspension. 

1154.412  Opportunity  to  contest  suspension. 

1154.413  Suspending  official's  decision. 
1154.415  Period  of  suspension. 
1154.420  Scope  of  suspension. 

Subpart  E    nasponslblHty  of  GSA,  AQancy 


1154.500    GSA  responsibilities. 

11S4.S05    Arts  Endo%nnent  responsibilities. 


1154.510    Participant's  responsibilities. 

AppendBx  A— CeitAcatiaa  Regarding 
Debaiment  Suapenakm,  and  other 
Reqionsihmty  Matters    Primary  Covered 
l^uiMctions 

Appendix  B— Certification  Regarding 
Debaiment  Suapensioo,  Inel^^hility  and 
Voluntary  Exclusion— Lower  Tier  Covered 
Transactions 

Authority:  Executive  Order  1254S:  20  U.S.C 
959(a)(1). 

2.  Part  1154  is  further  amended  as 
follows: 

"a.  (Agency)"  is  removed  and  "Arts 
Endowment"  is  added  wherever 
"[Agency]"  occurs. 

b.  Section  1154.105  is  amended  by 
adding  paragraph  (w)  to  read  as  foUows: 

91154.10S    Daflnltlona. 


(w)  Arts  Endowment  National 
Endowment  for  the  Arts. 

National  Endonrmant  for  ttia 
Humanitiaa 

45CFR  Part  1169 

FOR  FURTHER  INFORMATION  CONTACR 

Stephen ).  McCleary,  Acting  General 
Counsel  and  Deputy  General  Counsel, 
National  Endowment  for  the 
Humanities,  Room  530, 1100 
Pennsylvania  Avenue  NW.,  Washington, 
DC  20506,  Telephone  (202)  786-0322. 

List  of  Subjects  in  45  CFR  Fait  1169 

Accounting.  Administrative  practice 
cmd  procedures.  Claims.  Grants 
programs.  Grant  administration. 

Title  45  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below. 

Lymw  V.  Cheney. 
Chairman. 

1.  Part  1169  is  added  as  set  forth  at  the 
end  of  this  document 

PART  1169-GOVERNMENTWIDE 
DEBARMENT  AND  SUSPENSION 
(NONPROCUREMENT) 

Subpart  A— General 

Sea 

1169.100  Purpose. 

1160.105  Definitions. 

1180.110  Coverage. 

1160.115  Policy. 

Subpart  B— Effect  of  Action 

1188.200  Debannent  or  suspension. 

1160.205  Ineligible  persons. 

1169.210  Voluntary  exclusion. 

1180.215  Exception  provision. 

1160.220  Continuation  of  covered 

transactions. 

1166.225  Failure  to  adhere  to  restrictions. 
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1168300    General. 

lieOJOS    Causes  for  debarment 

ueaSlX)    Procedures. 

1100.311  Investigation  and  referral 

1100.312  Notice  of  proposed  debarment 

1100.313  Opportunity  to  contest  proposed 
debarment 

1100.314  Debarring  official's  decision. 

1160.315  Settlement  and  voluntary 
exclusion. 

1108.320    Period  of  debarment 
1100J2S    Scope  of  debarment 

Subpart  D—SiMpwwion 

1100.400  General. 

1168.405  Causes  for  suspension. 

1100.410  Procedtires. 

1160.411  Notice  of  suspension. 

1168.412  Opportunity  to  contest  suspension. 

1168.413  Suq)ending  official's  decisicm. 
1160.415  Period  of  suspension. 
1160.420  Scope  of  suspension. 

efOSA, 


nQWICy  ■no  rBilH>^MilU 

1160500  GSA  responsibilities. 
1168.506  NEH  responsibilities. 
1168.510    Participants'  respunsibilities. 

AppaoAx  A— CartificatioD  Regarding 
Dabaimaiit,  Soapanaiaa,  and  Other 
RMponaifailitjr  Mallws    Pilmaiy  Covarad 


I  Rflganfing 
,  taMUgihUity  and 
Vobotafy  Exdnskm— Lowar  Tlar  CovwJ 
TrtiwTtioii 

Authodty:  Exacative  Order  12548, 20  US.C. 
959(aXl). 

2.  Part  1160  is  further  amended  as 
follows: 

a.  "{Aieacyr  i*  removed  and  "NEH" 
is  added  whoever  "[Agency]"  occurs. 

b.  Sectton  liao.105  is  amended  by 
adding  para^aph  (wj  to  read  as  follows: 


§1im.106    DaflnMoiw. 


(w)  NEH.  National  Endowment  for  the 
Humanities. 

Institute  of  Museuni  Services 
45CFRPart11SS 

FON  FUMTMCH  MPONHAHON  CONTACT: 
Rebecca  Danvers,  (202)  78ft-0539. 

AOOfTIONAL  SUPPLCMKNTAIIY 
intowhatiOH:  The  Institute  of  Muaetim 
Services,  by  notice  in  the  Fedatal 
Ri^tistar.  published  October  20, 1987. 52 
FR  39015. 39029,  proposed  the  inclusion 
in  its  regulations  of  a  new  Part  1185  that 
would  make  applicable  to  IMSpn^grams 
a  rule  establishing  a  uniform  system  of 
nonprocurement  debannent  and 
suspension.  By  this  docuaoent  IMS  joins 
other  federal  departments  cmd  agencies 
in  the  final  common  rule  and  interim 
finai  wh  ragardiag  nauprocurement 


debarment  and  suspension  as  set  forth 
below. 

Public  comments  on  the  proposed 
common  regulations  were  received,  and 
changes  have  been  made  in  response  to 
those  comments.  This  document 
incorporates  the  common,  uniform 
regulatory  provisions  reflecting  the  rule, 
as  changed  in  response  to  public 
comments.  As  revised,  the  imiform 
regulations  will  become  a  new  Part  1185 
of  the  IMS  regulations.  Except  as 
otherwise  provided  by  regulation.  Part 
1185,  as  set  forth  below,  will  apply 
generally  to  awards  to  IMS  appUcants 
for  grants  under  the  general  operating 
support  and  conservation  project 
support  programs,  as  well  as  to  other 
forms  of  federal  financial  assistance 
provided  by  IMS. 

List  of  Subjects  hi  45  CFR  Part  1185 

Accounting,  Administrative  practice 
and  procedure.  Grant  programs — 
Museums,  Grants  Administration, 
Insurance,  Reporting  and  recordkeeping 
requirements. 
Lois  Binka  Shapaid, 
Director. 

1.  Title  45  of  the  Code  of  Federal 
Regulations  is  amended  by  adding  Part 
1185  as  set  forth  at  the  end  of  this 
document 

PART  1185-GOVERNMENTWlDE 
DEBARMENT  AND  SUSPENSION 
(NONPROCUREMENT) 

Sulipart  A— Oanaral 

1105.100  Parpoaak 

1185.105  Definitions. 

lias.110  Coverage. 

1185.115  Policy. 

Subpart  »-^ftoet  of  Action 

1185.200  Debarment  or  suspensioa 

1185.205  Ineligible  persons. 

1185.210  Voiimtary  excloakm. 

1185.215  Exoeptioa  provision. 

1185.220  ContiDiiBtion  of  covered 

transactions. 

1185.225  Failure  to  a(fiiere  to  resirictioas. 

Subpart  C—Dsbarmant 

1185.300    General 

1185.305    Causes  for  debarment 

1185.310  Procedures. 

1185.311  Investigation  and  referral. 

1185.312  Notice  of  proposed  debarment 

1185.313  Opportunity  to  contest  proposed 
debarment 

1185.314  Debarring  official's  decision. 

1185.315  Settlement  and  voluntary 
exchision. 

1185.320    Period  of  debarmeiit 
1185.325    Scope  of  debarment 


1185.411  Notice  of  suspension. 

1185.412  Opportimity  to  contest  suspension. 

1185.413  Suspending  official's  decision. 
1185.415  Period  of  suspension. 
1185.420  Scope  of  suspension. 

Subpart  E—ftoaponaMMas  of  QSA, 
Agancy  ana  ramopann 

1185.500  GSA  responsibilities. 
1185.505  IMS  responsibilities. 
1185.510    Participants'  responsibilities. 

Appendix  A— Caitificatkn  Regarding 
Debmnant.  Suspensioa.  and  Other 
Responsibility  Matters— Primary  Covered 
Transactions 

Appendix  E—Caitificatiaa  Regarding 
Debannent  Sospensian.  inaU^faiUty  and 
Voluntary  Exclusion — Lower  Her  Covered 
Trans  Ttions 

Authority:  Executive  Order  12549, 20  U.S.C 
961-68. 

2.  Part  1185  is  further  amended  as 
follows: 

a.  "[Agency]"  is  removed  and  "IMS" 
is  added  wherever  "[Agency]"  occurs. 

b.  Section  1185.105  is  amended  by 
adding  paragraph  (w)  to  read  as  follows: 

(1185.105    DafMtlona. 
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1185.400    General 

1185.505    Causes  for  suspension. 

lias.410    Pncednres. 


(w)  IMS.  Institute  of  Museum 
Services. 


ACTION 

45  CFR  Part  1229 

FON  FURTHER  INFORMATWN  CONTACT: 
Margaret  M  McHale.  Acting  Chiet 
Grants  Branch,  (202)  834-9150. 

List  of  Subjects  in  45  CFR  Part  1229 

Accounting,  Administrative  practice 
and  procedures.  Grant  programs — 
Volunteer  Services,  Grants 
Adminiatration.  Insurance.  Reporting 
and  recordkeeping  requirements. 

Htle  45  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth  - 
below. 

Donna  M.  Aivaraao, 
Director. 

1.  Part  1229  is  added  to  read  as  set 
forth  at  the  end  of  this  document 

PART  1229-QOVERNMENTVinOE 
DEBARMENT  AND  SUSPENSION 
(NONPROCUREMENT) 

Subpart  A— Oaosral 

1229.100  Purpose. 

1220.165  Definitions. 

1229.110  Coverage. 

1229.115  Policy. 

Subpwt  B-Effact  or  Action 

1229.200    Debanoant  or  suspension, 
1229.205    Ineligible  persons. 


1229.210  Voluntary  exclusion. 
1229.215  Exception  provision. 
1229.220    Continuation  of  covered 

transactions. 
1229.225    Failure  to  adhere  to  restrictions. 

Subpart  C—Oebamant 

1229.300    General. 
'     1229.305    Causes  for  debarment 

1229.310  Procedures. 

1229.311  Investigation  and  referral. 

,  1229.312    Notice  of  proposed  debarment 

1229.313  Opportunity  to  contest  proposed 
debarment 

1229.314  Debarring  official's  decision. 

1229.315  Settlement  and  voluntary 
exclusion. 

1229.320  Period  of  debannent 
1229.325    Scope  of  debannent 

Sutipart  D— Suspanslon 

1229.400  General. 

1229.405  Causes  for  suspension. 

1229.410  Procedures. 

1229.411  Notice  of  suspension. 

1229.412  Opportunity  to  contest  suspension. 

1229.413  Suspending  official's  decision. 
1229.415  Period  of  suspension. 
1229.420  Scope  of  suspension. 

Subpart  E— RasponslbHities  of  GSA, 
Agency  and  Participants 

1229.500    GSA  responsibilities. 
1229.505    ACTION  responsibilities. 
1229.510    Participants'  responsibilities. 

Appmdix  A — Certification  Regarding 
Debarment  Suspension,  and  Other 
Responsibility  Mattos— Primary  Covered 
Transactions 

Appendix  B — Certification  Reganfing 
Debannent  Suspension.  Ineli^bility  and 
Voluntary  Exclusion — Lower  Her  Covered 
Transactions 

Authority:  Executive  Order  12549,  Pub.  L 
93-113: 42  U.S.C.  4951,  et  seq;  42  U.S.C.  5060. 

2.  Part  1229  is  further  amended  by 
removing  "[Agency]"  and  adding 
"ACTION"  wherever  "[Agency]"  occurs. 

DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

49  CFR  Part  29 

[OST  Dodcat  45208;  AmdL  2»-1] 

FOR  FURTHER  INFORMA-HON  CONTACT: 

Paul  B.  Larsen,  Department  of 
Transportation,  Office  of  the  General 
Counsel  (C-10).  U.S.  Department  of 
Transportation,  Washington  DC  20590, 
at  (202)  366-9161. 
ADOmONAL  SUPPLEMENTARY 
INFORMATION:  On  May  28, 1987  the 
Office  of  Management  and  Budget 
(OMB)  issued  government-wide 
guidelines  governing  debarment  and 
suspension  by  Executive  Branch 
agencies  under  nonprocurement 
programs.  On  October  20, 1987  many 
agencies  joined  in  proposing  a  common 
nde  to  implement  the  guidelines  while 


the  Department  of  Transportation  (DOT) 
published  an  interim  final  rule  at  that 
time,  52  FR  39058.  Substantive 
differences  between  DOTs  interim  final 
rule  and  the  proposed  common  rule 
were  minor.  Since  then,  OMB  has 
determined  that  all  agencies,  including 
DOT,  will  join  the  final  common  rule  in 
order  to  ensure  greater  uniformity. 

In  clarification  of  two  provisions  of 
the  final  rule,  it  shotild  be  noted  that  in 
applying  the  definition  in  S  29.105[j)  of 
"Legal  proceedings"  to  §  29.4l5(b],  the 
Department  will  consider  that  legal 
proceedings  have  been  initiated,  thereby 
ensuring  the  continuation  of  an  on-going 
suspension,  upon  the  initiation  of  a 
grand  jury  proceeding  or  the  issuance  of 
an  indictment  or  criminal  information. 

All  comments  on  DOTs  interim  final 
rule  were  considered  in  preparing  a  final 
rule  and  are  addressed  in  the  common 
preamble. 

List  of  Subjects  \u  49  CFR  Part  29 

Administrative  practice  and 
procedure.  Government  contracts,  Loan 
programs — transportation.  Grant 
programs — transportation.  Fraud. 
Title  49  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below. 

Issued  this  17th  day  of  May,  1988  at 
Washington.  DC. 

Jim  Burnley, 

Secretary  of  Transportation. 

1.  Part  29  is  revised  to  read  as  set 
forth  at  the  end  of  this  document 

PART  29-GOVERNMENTWIDE 
DEBARMENT  AND  SUSPENSION 
(NONPROCUREMENT) 
Subpart  A— Ganaral 

29.100  Purpose. 

29.105  Definitions. 

29.110  Coverage. 

29.115  Policy. 

Subpart  B— Effect  of  Action 

29.200  Debarment  or  suspension. 

29.205  Ineligible  persons. 

29.210  Voluntary  exclusion. 

29.215  Exception  provision. 

29.220  Continuation  of  covered  transactions. 

29.225  Failure  to  adhere  to  restrictions. 

Subpart  C~~Dai>annant 

29.300  General. 

29.305  Causes  for  debarment 

29.310  Procedures. 

29.311  Investigation  and  referral. 

29.312  Notice  of  proposed  debarment 

29.313  Opportunity  to  contest  proposed 
debarment 

29.314  Debarring  offidal's  decision. 

29.315  Settlement  and  voluntary  exclusion. 
29.320    Period  of  debarment 

29.325    Scope  of  debarment 

Suttpart  D— Suapansion 

29.400    General. 


29.405  Causes  for  suspension. 

29.410  Procedures. 

28.411  Notice  of  suspension. 

29.412  Opportunity  to  contest  suspension. 

29.413  Suspending  official's  decision. 
29.415  Period  of  suspension. 
29.420  Scope  of  suspeiuion. 

Subpart  E—Rasponsibllltias  of  QSA. 
Agency,  and  Partldpanta. 

29.500  GSA  responsibilities. 
29.506  DOT  respoiuibilities. 
29.510    Participants'  responsibilities. 

Appendix  A— Certification  Regarding 
Debarment  Suspension,  and  Otiier 
Responsibility  Matters— Primary  Covered 
Transactions 

Appendix  B— Certification  Regarding 
Detiarment  Suspension,  Ineligiliility  and 
Voluntary  Exctusion— Lower  Her  Covered 
Transactions 

Authority:  Executive  Order  12549, 49  U.S.C 
322. 

2.  Part  29  is  further  amended  as 
follows: 

a.  "[Agency]"  is  removed  and  "DOT* 
is  added  wherever  "[Agency]"  appears. 

b.  Section  29.105  is  amended  by 
adding  paragraphs  (g)(3).  (t)(3),  (w).  and 
(x)  to  read  as  follows: 

S  29.105    DafMtiona. 


(8)  •  •  • 

(3)  Debarring  Official.  For  DOT  the 
designated  official  is  the  head  of  a 
Departmental  operating  administration, 
who  may  delegate  any  of  his  or  her 
functions  under  this  part  and  authorize 
successive  delegations. 

(t)  *  •  • 

(3)  Suspending  Official.  For  DOT  the 
designated  official  is  the  head  of  a 
Departmental  operating  administration, 
who  may  delegate  any  of  his  or  her 
functions  under  this  part  and  authorize 
successive  delegations. 

(w)  DOT.  Department  of 
Transportation. 

(x)  Operating  administration  includes 
the  Office  of  the  Secretary,  the  head  of 
which,  for  the  purposes  of  this  rule,  is 
the  Assistant  Secretary  for 
Administration. 

c.  Section  29.120  is  added  to  read  as 
follows: 


$29,120    Savlngt 

Any  debarment  or  suspension 
initiated  before  October  1, 1988,  shall  be 
governed  by  Part  29  of  the  Department's 
regulations  as  Part  29  existed 
immediately  before  October  1, 1988. 
including  S  29.125  thereof. 

d.  Section  29.215  is  amended  by 
adding  paragraph  (a)  to  follow  the 
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undesignated  paragraph  to  read  as 
follows: 


92»^1S 


SIS    SettleHMOt  and  voluntary  excluaion. 

320    Period  of  debannenL 

32S    Scope  of  debarment 


(a]  A  debarring  or  suspending  official 
may  grant  exceptions  and  make  written 
determinations  under  this  section. 

e.  Section  29.315  is  amended  by 
adding  paragraph  (a](l)  to  read  as 
follows:  I 

S  29.315    SatOwnant  and  voluntary         I 


(a)***  f 

(1)  An  operating  administration  may 

settle  a  debarment  or  suspension  action 

under  this  section. 


f.  Section  29.510  is  amended  by  adding 
paragraph  (b)(l)(U  to  read  as  follows: 

S2a.Sia    PaiUclpanU'  ratponsMmaa 


(1)  *  *  * 

(i)  Howew,  an  operating 
administration  may  require  that  a 
person  who  enters  into  a  primary 
covered  transaction  require  the  next 
lower  tier  participant  to  include,  with 
conforming  modifications,  the 
certification  in  Appendix  A. 


Text  of  the  CooaiiMn  Rula 

The  text  of  the  common  rule  as 
adopted  by  the  agencies  in  this 
document  appears  below. 

PART— — GOVERNMENTWIOE 
DEBARMENT  AND  SUSPENSION 
(NONPROCUREMENT) 

Subpart  Ar-Q«Mni 

Sec 

_.100  Puipoae. 

^.105  Definitions. 

110  Coverage. 

115  Policy. 

Subpart  B-Cffaet  of  AcUon 

_  .200  Debarment  or  suspension. 

.205  Ineligible  persons. 

_.210  Voluntary  exclusion. 

.  .  .215  Exception  provision. 

-..220  Continuation  of  covered 

transactions. 

_  .  .225  Failure  to  adhere  to  restrictions. 


Subpwt 

_  JOO  GanaraL 

-  .306  Causes  for  debarment 
_  JIO  Procedures. 

—  .311  Investigaticxi  and  referral 

_  .312    Notice  of  proposed  debarment 
_  .313    Opportunity  to  contest  proposed 

debament 
.314    Debarring  official's  dedsioa 


_.400  General. 

_  .405  Causes  for  suspension. 

.410  Procedures: 

411  Notice  of  suspension. 

412  Opportnoity  to  contest  suspension. 

^  .413  Suspending  offidal's  decision. 

415  Period  of  suspension. 

420  Scope  of  suspension. 

lefQSA, 


Subpart  E- 

agancy  ana  pvnopania 

_J00    GSA  responsibilities. 
—.505    (Agency]  responsibility. 
510    Participants' responsibilities. 

Appeadbc  A— Cartificatioa  Regarding 
Dabvmant  Suspension,  and  Olhar 
RaeponittiBty  Matters    Primary  Coveied 


AppewBx  B— Certification  Regarding 
Debarment  Suspension.  IneliglhiHty  and 
Voluntaiy  Exckiaion— Lewar  Tier  Covecad 
Transactiotts 

Authority:  Executive  Order  12549,  [citation 
to  Agency  ralemaldng  autliority] 

Subpart  A— General 

S 100   Purpoaai 

(a)  Executive  Order  12549  provides 
that,  to  the  extent  permitted  by  law. 
Executive  departments  and  agencies 
shall  participate  in  a  govemmentwide 
system  for  nonprocurement  debarment 
and  suspension.  A  person  who  is 
debarred  or  suspended  shall  be 
excluded  from  Federal  financial  and 
nbnfinandal  assistance  and  benefits 
under  Federal  programs  and  activities. 
Debarment  or  suspension  of  a 
participant  in  a  program  by  one  agency 
shall  have  govemmentwide  effect 

(b)  These  regulations  implement 
section  3  of  Executive  Order  12549  and 
the  giudelines  promulgated  by  the  Office 
of  Management  and  Budget  under 
section  6  of  the  Executive  Order  by: 

(1)  Prescribing  the  programs  and 
activities  that  are  covered  by  the 
govemmentwide  system; 

(2)  Prescribing  the  govemmentwide 
criteria  and  govemmentwide  minimum 
due  process  procedures  that  each 
agency  shall  use; 

(3)  Providing  for  the  listing  of 
debaned  and  sospended  participants, 
participants  declared  ineligible  (see 

definition  of  "ineligible"  in  f 105(i)]. 

and  participants  who  have  voluntarily 
excluded  themselves  from  participation 
in  covered  transactions 

(4)  Setting  forth  the  consequences  of  a 
debarment,  suspension,  determinaticm  of 
ineligibility,  or  voluntary  exclusion;  and 

(5)  Offering  such  other  guidance  as 
necessary  for  the  effective 


implementation  and  administration  of 
the  govemmeotwida  system. 

(c)  Althoagh  tfieM  regnlations  cover 
the  Usting  of  ineligible  participants  and 
the  effect  of  sach  Usting,  they  do  not 
prescribe  policies  and  procednres 
governing  declarations  of  ineligibility. 

{ .106    DaiMMoM. 

(a)  Adequate  evidence.  Information 
suffident  to  support  the  reasonable 
belief  that  a  particular  act  or  omission 
has  occurred. 

(b)  Affiliate.  Persons  are  affiliates  of 
each  another  if,  directiy  or  indirectly, 
either  one  controls  or  has  the  power  to 
control  the  other,  or,  a  third  person 
controls  or  has  the  power  to  control 
both.  Indicia  of  control  include,  but  are 
not  limited  to:  interlocking  management 
or  ownership,  identity  of  interests 
among  family  members,  shared  facilities 
and  eququnent.  common  use  of 
employees,  or  a  business  entity 
organized  following  the  suspension  or 
debarment  of  a  person  which  has  the 
same  or  similar  management, 
ownership,  or  principal  employees  as 
the  suspended.  debsiiTed.  ineligible,  or 
voluntarily  excluded  perscMi. 

(c)  Agency,  hay  executive 
department,  military  department  or 
defense  agency  or  other  agency  of  the 
executive  branch,  excluding  the 
independent  regulatory  agencies. 

(d)  Civil  judgment  "The  disposition  of 
a  civil  action  by  any  court  of  competent 
jurisdiction,  whether  entered  by  verdict, 
decision,  settiement.  stipulation,  or 
oUierwise  creating  a  dvil  liability  for  the 
wrongful  acts  complained  of;  or  a  final 
determination  of  liabUity  under  the 
Program  Fraud  Civil  Remedies  Act  of 
1988  (31  U.S.C  3801-12). 

(e)  Conviction.  A  judgment  of 
conviction  of  a  criminal  offense  by  any 
court  of  competent  jurisdiction,  whether 
entered  upon  a  verdict  or  a  plea, 
induding  a  plea  of  nolo  contendere. 

(f)  Debarment  An  action  taken  by  a 
debarring  offidal  in  accordance  wiUi 
these  regulations  to  exdude  a  person 
bora  partidpating  in  covered 
transactions.  A  person  so  exduded  is 
"debarred" 

(g)  Debarring  official.  An  offidal 
authorized  to  impose  debarment  The 
debarring  offidal  is  either 

(1)  The  agency  head  or 

(2)  An  offidal  designated  by  the 
agency  head 

(h)  Indictment  Indictment  for  a 
criminal  offense.  An  information  or 
other  filing  by  competent  authority 
charging  a  criminal  offense  shall  be 
given  the  same  effect  as  an  indictment 

(i)  Ineligible.  Excluded  from 
partidpation  in  Federal  nonprocuremeivt 


programs  pursuant  to  a  determination  of 
ineligibility  under  statutory,  executive 
order,  or  regulatory  authority,  other  than 
Executive  Order  12549  and  its  agency 
implementing  regulations;  for  exemple, 
excluded  pursuant  to  the  Davis-Bacon 
Act  and  its  implementing  regulations, 
the  equal  employment  opportunity  acts 
and  executive  orders,  or  the 
environmental  protection  acts  and 
executive  orders.  A  person  is  ineligible 
where  the  determination  of  ineligibility 
affects  such  penon's  eligibility  to 
participate  in  mora  than  one  covered 
transaction. 

(j)  Legal  proceedings.  Any  criminal 
proceeding  or  any  dvil  judldal 
proceeding  to  wdiich  the  Federal 
Government  or  a  State  of  local 
government  or  quasi-govemmental 
authority  is  a  party.  "The  term  includes 
appeals  from  such  proceedings. 

(k)  Nonprocurement  List  'The  portion 
of  the  List  of  Parties  Excluded  from 
Federal  Procurement  or 
Nonprocurement  Programs  complied 
maintained  and  distributed  by  the 
General  Services  Administration  (GSA) 
containing  the  names  and  other 
information  about  persons  who  have 
been  debarred,  suspended  or 
voluntarily  excluded  under  Executive 
Order  12549  and  these  regulations,  and 
those  who  have  been  determined  to  be 
ineligible. 

(1)  Notice.  A  written  communication 
served  in  person  or  sent  by  certified 
mail,  return  receipt  requested,  or  its 
equivalent  to  the  last  known  address  of 
a  party,  its  identified  counsel,  its  agent 
for  service  of  process,  or  any  partner, 
officer,  director,  owner,  or  joint  venturer 
of  the  party.  Notice,  if  undeliverable, 
shall  be  considered  to  have  been 
received  by  the  addressee  five  days 
after  being  property  sent  to  the  last 
address  known  by  the  agency. 

(m)  Participant  Any  person  who 
submits  a  proposal  for,  enters  into,  or 
reasonably  may  be  expected  to  enter 
into  a  covered  transaction.  This  term 
also  indndes  any  person  who  acts  on 
behalf  of  or  is  authorized  to  commit  a 
partidpant  in  a  covered  transaction  as 
an  agent  or  representative  of  another 
participant 

(n)  Person.  Any  individual, 
corporation,  partnership,  assodation. 
unit  of  government  or  legal  entity, 
however  organized,  except  foreign 
governments  or  foreign  governmental 
entities,  public  intemational 
oiganizations,  foreign  government 
owned  (in  whole  or  in  part)  or  controlled 
entities,  and  entities  consfsting  wholly 
or  partially  of  foreign  governments  or 
forai^i  govammental  entities. 

(o)  Prepmiderance  of  the  evidence. 
Proof  by  inforaiatian  that,  compared 


with  that  opposing  it  leads  to  die 
condusion  Jhat  the  fad  at  issue  is  more 
probably  true  than  not 

(p)  Principal.  Officer,  director,  owner. 
partner,  key  enq)loyee.  or  other  person 
within  a  partidpant  with  primary 
management  or  supervisoiy 
responsibilities;  or  a  person  viho  has  a 
critical  influence  on  or  substantive 
control  over  a  covered  transaction, 
whether  or  not  employed  by  the 
partidpant  Persons  who  have  a  critical 
influence  on  or  substantive  control  over 
a  covered  transaction  are: 

(1)  Prindpal  investigatcHa. 

(q)  Proposal.  A  solidted  or  unsolidted 
bid.  application,  request  invitation  to 
consider  or  similar  communication  by  or 
on  behalf  of  a  person  seeking  to 
partidpate  or  to  receive  a  braiefit, 
directly  or  indirecdy,  in  or  under  a 
covered  transaction. 

(r)  Respondent  A  person  against 
whom  a  debarment  or  suspension  action 
has  been  initiated. 

(s)  State.  Any  of  the  States  of  the 
United  States,  the  District  of  Columbia, 
the  Commonwealth  of  Puerto  Rico,  any 
territory  or  possession  of  the  United 
States,  or  any  agency  of  a  State, 
exduaive  of  institutions  of  higher 
education,  hospitals,  and  units  of  local 
government  A  State  instrumentality  will 
be  considered  part  of  the  State 
government  if  it  has  a  written 
determination  bom  a  State  government 
that  such  State  considers  that 
instrumentality  to  be  an  agency  of  the 
State  government 

(t)  Suspending  official.  An  offidal 
authorized  to  impose  suspension.  The 
suspending  offidal  is  either 

(1)  The  ^o.cy  head,  or 

(2)  An  official  designated  by  the 
agency  head. 

(u)  Suspension.  An  action  taken  by  a 
suspending  official  in  accordance  with 
these  regulations  that  iaimediately 
exdudes  a  person  frtmi  partidpating  in 
covered  transactions  for  a  temporary 
period  pending  completion  of  an 
investigation  and  such  legal  debarment, 
or  Program  Fraud  Civil  Remedies  Ad 
proceedings  as  may  ensue.  A  person  so 
exduded  is  "suspended" 

(v)  Voluntary  exclusion  or  voluntarily 
excluded.  A  status  of  nonparticipation 
or  limited  partidpation  in  covered 
transactions  assumed  by  a  person 
pursuant  to  the  terms  of  a  settiement 

S- .110   Covaraga. 

(a)  Hiese  regulations  apply  to  all 
persons  who  have  partidpated  are 
currentiy  partidpating  or  may 
reasonably  be  expected  to  partidpate  in 
transactions  under  Federal 
nonprocurement  programs.  For  purposes 
of  tiiese  regulations  such  transactions 


will  be  referred  to  as  "covered 
transactions." 

(1)  Covered  transaction.  For  purposes 
of  these  iiipdilliiiis,  a  covered 
transaction  is  a  primary  covered 
transaction  or  aiower  tier  covered 
transaction.  Covered  transactions  at  any 
tier  need  not  involve  the  transfer  of 
Federal  funds. 

(i)  Primary  covered  transaction. 
Except  as  noted  in  paragraph  (a)(2)  of 
this  section,  a  primary  covered 
transaction  is  any  nonprocurement 
transaction  between  an  agency  and  a 
peiaaa.  iwgnrdloss  of  type,  induding: 
grants,  cooperative  agreements, 
scholarships,  fellowships,  contracts  of 
assistance,  loans,  loan  guarantees, 
subsidies,  insurance,  payments  for 
specified  use,  donation  agreements  and 
any  other  nonprocurement  transactions 
between  a  Federal  agency  and  a  person. 
Primary  covered  transactions  also 
include  those  transactions  spedally 
designated  by  the  U.S.  Department  of 
Housing  and  Urban  Development  in 
such  agency's  regulations  governing 
debarment  and  suspension. 

(ii)  Lower  tier  covered  transaction.  A 
lower  tier  covered  transaction  is: 

(A)  Any  transaction  between  a 
partidpant  and  a  person  other  than  a 
procurement  contract  for  goods  or 
services,  regardless  of  type,  under  a 
primary  covered  tHSMaction. 

(6)  Any  procurement  contract  for 
goods  or  services  between  a  participant 
and  a  peraon.  regardless  of  t]^, 
expected  to  equal  or  exceed  the  Federal 
procurement  small  purchase  tiireshold 
fixed  at  10  U.S.a  2304(g)  and  41  U.S.C 
253(g)  (currentiy  $25,000)  under  a 
primary  covered  transaction. 

(C)  Any  procurement  contract  for 
goods  or  services  between  a  partidpant 
and  a  person  under  a  covered 
transaction,  regardless  of  amount  under 
which  that  person  will  have  a  critical 
influence  on  or  substantive  control  over 
that  covered  transaction.  Such  persons 
are: 

(i)  Principal  iflvestigatora. 

[2]  Providen  of  federally-required 
audit  services. 

(2)  Exceptions.  The  following 
transactions  mae  aot  covered: 

(i)  Statutory  entitiements  or 
mandatory  awards  (but  not  subtier 
awards  thereunder  which  are  not 
themselves  mandatory),  induding 
deposited  fitadsianradby  the  Federal 
Government; 

(ii)  Dired  awards  to  foreign 
governments  or  public  intemational 
oiganizations.  or  transactions  with 
{■reign  fBaeHieHBti  or  lanign 
governmental  entities,  public 
intemational  organizations,  foreign 
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government  owned  (in  whole  or  in  part) 
or  controlled  entities,  entities  consisting 
wholly  or  partially  of  foreign 
governments  or  foreign  governmental 
entities; 

(iii)  Benefits  to  an  individual  as  a 
personal  entitlement  without  regard  to 
the  individual's  present  responsibiUty 
(but  benefits  received  in  an  individual's 
business  capacity  are  not  excepted): 

(iv)  Federal  employment; 

(v)  Transactions  pursuant  to  national 
or  agency-recognized  emergencies  or 
disasters; 

(vi)  Incidental  benefits  derived  from 
ordinary  governmental  operations;  and 

(vii)  Other  transactions  where  the 
appUcation  of  these  regulations  would 
be  prohibited  by  law. 

(b)  Relationship  to  other  sections. 
This  section  describes  the  types  of 
transactions  to  which  a  debarment  or 
suspension  under  the  regulations  will 
apply.  Subpart  B,  "Effect  of  Action." 

S         Mw,  "Debarment  or  suspension," 
sets  forth  the  consequences  of  a 
debarment  or  suspension.  Those 
consequences  would  obtain  only  with 
respect  to  participants  and  principals  in 
the  covered  transactions  and  activities 

described  in  f .110(a).  Sections 

.325,  "Scope  of  debarment,"  and 

^Mi,  "Scope  of  suspension,"  govern 
the  extent  to  which  a  specific 
participant  or  organizational  elements  of 
a  participant  would  be  automatically 
included  within  a  debarment  or 
suspension  action,  and  the  conditions 
under  which  affiUates  or  persons 
associated  with  a  participant  may  also 
be  brought  within  the  scope  of  the 
action. 

(c)  Relationship  to  Federal 
procurement  activities.  Debarment  and 
suspension  of  Federal  procurement 
contractors  and  subcontractors  under 
Federal  procurement  contracts  are 
covered  by  the  Federal  Acquisition 
Regulation  (FAR).  48  CFR  Subpart  9.4. 

§ .115    Pofcy. 

(a)  In  order  to  protect  the  pubUc 
interest,  it  is  the  policy  of  the  Federal 
Government  to  conduct  business  only 
with  responsible  persons.  Debarment 
and  suspension  are  discretionary 
actions  that  taken  in  accordance  with 
Executive  Order  12549  and  these 
regulations,  are  appropriate  means  to 
implement  this  policy. 

(b)  Debarment  and  suspension  are 
serious  actions  which  shall  be  used  only 
in  the  public  interest  and  for  the  Federal 
Government's  protection  and  not  for 
purposes  of  punishment  Agencies  may 
impose  debarment  or  suspension  for  the 
causes  and  in  accordance  with  the 
procedures  set  forth  in  these  regulations. 


(c)  When  more  than  one  agency  has 
an  interest  in  the  proposed  debarment  or 
suspension  of  a  person,  consideration 
shall  be  given  to  designating  one  agency 
as  the  lead  agency  for  making  the 
decision.  Agencies  are  encouraged  to 
establish  methods  and  procedures  for 
coordinating  their  debarment  or 
suspension  actions. 

Subpart  0— effect  of  ActkM 


DatMniMfit  or 

(a)  Primary  covered  transactions. 
Except  to  the  extent  prohibited  by  law, 
persons  who  are  debarred  or  suspended 
shall  be  excluded  bom  primary  covered 
transactions  as  either  participants  or 
principals  throughout  the  executive 
branch  of  the  Federal  Government  for 
the  period  of  their  debarment  or 
suspension.  Accordingly,  no  agency 
shall  enter  hito  primary  covered 
transactions  with  such  debarred  or 
suspended  persons  during  such  period, 
except  as  permitted  pursuant  to 

§ 215. 

(b)  Loser  tier  covered  transactions. 
Except  to  the  extent  prohibited  by  law, 
persons  who  have  been  debarred  or 
suspended  shall  be  excluded  from 
participating  as  either  participants  or 
principals  in  all  lower  tier  covered 

transactions  (see  § .110(a)(l)(ii))  for 

the  period  of  their  debarment  or 
suspension. 

(c)  Exceptions.  Debarment  or 
suspension  does  not  affect  a  person's 
eligibihty  for 

(1)  Statutory  entitlements  or 
mandatory  awards  (but  not  subtier 
awards  thereimder  which  are  not 
themselves  mandatory),  including 
deposited  funds  insured  by  the  Federal 
Government; 

(2)  Direct  awards  to  foreign 
governments  or  pubUc  international 
organizations,  or  transactions  with 
foreign  governments  or  foreign 
governmental  entities,  public 
international  organizations,  foreign 
government  owned  (in  whole  or  in  part) 
or  controlled  entities,  and  entities 
consisting  wholly  or  partially  of  foreign 
governments  or  foreign  governmental 
entities; 

(3)  Benefits  to  an  individual  as  a 
personal  entitiement  without  regard  to 
the  individual's  present  responsibiUty 
(but  benefits  received  in  an  individual's 
business  capacity  are  not  excepted); 

(4)  Federal  employment; 

(5)  Transactions  pursuant  to  national 
or  agency-recognized  emergencies  or 
disasters; 

(6)  Incidental  benefits  derived  from 
ordinary  governmental  operations;  and 


(7)  Other  transactions  where  the 
application  of  these  regulations  would 
be  prohibited  by  law. 


Persons  who  are  ineligible,  as  defined 

in  S -105(1),  are  excluded  in 

accordance  with  the  applicable 
statutory,  executive  order,  or  regulatory 
authority. 

S ,210   Vohmtary  axeiutton. 

Persons  who  accept  voluntary 

exclusions  under  § .315  are 

excluded  in  accordance  with  the  terms 
of  their  settiements.  [Agency]  shall,  and 
participants  may,  contact  the  original 
action  agency  to  ascertain  the  extent  of 
the  exclusion. 

S       .218    Exception  provtaloiL 


[Agency]  may  grant  an  exception 
permitting  a  debarred,  suspended,  or 
voluntarily  excluded  person  to 
participate  in  a  particular  covered 
transaction  upon  a  written 
determination  by  the  agency  head  or  an 
authorized  designee  stating  the 
reason(8)  for  deviating  from  the 
Presidential  policy  estabUshed  by 

Executive  Order  12549  and  S -200  of 

this  rule.  However,  in  accordance  with 
the  President's  stated  intention  in  the 
Executive  Order,  exceptions  shall  be 
granted  only  infrequentiy.  Exceptions 
shall  be  reported  in  accordance  with 
§ 505(a). 


..220   CofiHnuatiofi  of  covered 


transaetlone. 

(a)  Notwithstanding  the  debarment 
suspension,  determination  of 
ineligibility,  or  voluntary  exclusion  of 
any  person  by  an  agency,  agencies  and 
participants  may  continue  covered 
transactions  in  existence  at  the  time  the 
person  was  debarred,  suspended, 
declared  ineligible,  or  voluntarily 
excluded.  A  decision  as  to  the  type  of 
termination  action,  if  any,  to  be  taken 
should  be  made  only  after  thorough 
review  to  ensure  the  propriety  of  the 
proposed  action. 

(b)  Agencies  and  participants  shall 
not  renew  or  extend  covered 
transactions  (other  than  no-cost  time 
extensions)  with  cmy  person  who  is 
debarred,  suspended,  ineligible,  or 
voluntarily  excluded,  except  as  provided 
in  9 215. 


..229 


215 


to 


Except  as  permitted  under  S ■ 

or  9 .220  Of  these  regulations,  a 

participant  shall  not  knowingly  do 
business  under  a  covered  transaction 
with  a  person  who  is  debarred  or 
suspended,  or  with  a  person  who  is 


ineligible  for  or  voluntarily  excluded 
from  that  covered  transaction.  Violation 
of  this  restriction  may  result  in 
disallowance  of  costs,  annulment  or 
termination  of  award,  issuance  of  a  stop 
work  order,  debarment  or  suspension,  or 
other  remedies,  as  appropriate.  A 
participant  may  rely  upon  the 
certification  of  a  {Mospective  participant 
in  a  lower  tier  covered  transaction  that 
it  and  its  principals  are  not  debarred, 
suspended,  ineligible,  or  voluntarily 
excluded  from  the  covered  transaction 
(see  Appendix  B),  unless  it  knows  that 
the  certification  is  erroneous.  An  agency 
has  the  burden  of  proof  that  such 
participant  did  knowingly  do  business 
with  such  a  person. 

Subpert  C-rOebarment 
9 .300 


The  debarring  official  may  debar  a 

person  for  any  of  the  causes  in  § .305, 

using  procedures  established  in 

9  9 310  throu^ 314.  The 

existence  of  a  cause  for  debarment 
however,  does  not  necessarily  require 
that  the  person  be  debarred;  the 
seriousness  of  the  person's  acts  or 
omissions  and  any  mitigating  factors 
shall  be  considered  in  making  any 
debarment  decision. 


..305 


Debarment  may  be  imposed  in 
accordance  with  die  provisions  of 
9  9 300  Uirough .314  foe 

(a)  CoBvictian  of  or  dvU  Jadgment  for: 

(1)  Commission  of  fraud  or  a  criminal 
offoise  in  coonection  with  obtaining, 
attempting  to  obtain,  or  performing  a 
imblic  or  private  agreement  or 
transaction; 

(2)  Violation  of  Federal  or  State 
antitrust  statutes,  including  those 
proscribing  price  fixing  between 
competitors,  allocation  of  customers 
between  competitors,  and  bid  rigging; 

(3)  Commission  of  embezzlement 
theft  forgery,  bribery,  falsification  or 
destruction  of  records,  making  false 
statements,  receiving  stolen  property, 
making  false  claku,  or  obstniction  of 
justice;  or 

(4)  Commission  of  any  other  offense 
indicating  a  lack  of  business  integrity  or 
business  honesty  that  seriously  and 
directiy  affects  die  present 
re^MUsibility  of  a  person. 

(b)  Violation  of  the  terms  of  a  pubUc 
agreement  or  transaction  so  serious  as 
to  affect  the  integrity  of  an  agency 
program,  such  as: 

(1)  A  willful  failure  to  perform  in 
accordance  with  the  terms  of  one  or 
more  puWc  agrennents  or  transactions; 

(2)  A  history  of  {aDore  to  perform  or  of 
uasatisfactoiy  petfumanoe  of  one  or 


more  pubUc  agreements  or  transactions; 
or 

(3)  A  willful  violation  of  a  statutory  or 
regulatory  provision  or  requirement 
applicable  to  a  public  agreement  or 
transaction. 

(c)  Any  of  the  following  causes: 

(1)  A  nonprocurement  debarment  by 
any  Federal  agency  taken  before 
October  1, 1988,  the  effective  date  of 
these  regulations,  or  a  procurement 
debarment  by  any  Federal  agency  taken 
pursuant  to  48  CFR  Subpart  9.4; 

(2)  Knowingly  doing  business  with  a 
debarred,  suspended,  ineligible,  or 
voluntarily  excluded  person,  in 
connection  with  a  covered  transaction, 
except  as  permitted  in  9 215  or 

9 220; 

(3)  Failure  to  pay  a  single  substantial 
debt  or  a  number  of  outstanding  debts 
(including  disallowed  costs  and 
overpayments,  but  not  including  sums 
owed  the  Federal  Government  under  the 
Internal  Revenue  Code)  owed  to  any 
Federal  agency  or  instrumentahty, 
provided  the  debt  is  uncontested  by  the 
debtor  or,  if  contested,  provided  that  the 
debtor's  legal  and  administrative 
remedies  have  been  exhausted;  or 

(4)  Violation  of  a  material  provision  of 
a  voluntary  exclusion  agreement  entered 

into  under  9 315  or  of  any 

settiement  of  a  debarment  or  suspension 
action. 

(d)  Any  other  cause  of  so  serious  or 
compelling  a  nature  that  it  affects  the 
present  responsibiUty  of  a  person. 


9 .310 

[Agency]  shall  process  debarment 
actions  as  informally  as  practicable, 
consistent  Mdth  the  principles  of 
fundamental  fairness,  using  the 

procedures  in  99 311  through 

J14. 


9 J11 

Information  concerning  the  existence 
of  a  cause  for  debarment  from  any 
source  shaD  be  promptly  reported, 
investigated,  and  referred,  when 
appropriate,  to  die  debarring  official  for 
consideration.  After  consideration,  the 
debarring  official  may  issue  a  notice  of 
proposed  debarment 


8 «i2    NeHoa  of  araeoaad  4 

A  debarment  proceeding  shaU  be 
initiated  by  notice  to  the  respondent 
advising: 

(a)  That  debarment  is  being 
considered; 

(b)  Of  the  reasons  for  the  proposed 
debarment  in  terms  sufficient  to  put  the 
respondent  on  notice  of  the  conduct  or 
transactionts)  upon  whidi  it  is  based; 

(c)  Of  the  cause(s)  relied  upon  under 
9 .305  for  pn^Kwing  debarment 


(d)  Of  the  provisions  of  9 311 

through  9 314,  and  any  other 

[Agency]  procedures,  if  applicab|e, 
governing  debarment  decisionmaking; 
and 

(e)  Of  the  potential  effect  of  a 
debarment 

9 .313    Opportunity  to  cent— t 


(a)  Submission  in  opposition.  Within 
30  days  after  receipt  of  the  notice  of 
proposed  debarment  die  respondent 
may  submit  in  person,  in  writing,  or 
through  a  representative,  information 
and  argument  in  opposition  to  the 
proposed  debarment 

(b)  Additional  proceedings  as  to 
disputed  material  facts.  (1)  In  actions 
not  based  upon  a  conviction  or  civil 
judgment  if  the  debarring  official  finds 
that  the  respondent's  submission  in 
opposition  raises  a  genuine  dispute  over 
facts  material  to  the  proposed 
debarment  respondent(s)  shall  be 
afforded  an  opportunity  to  appear  widi 
a  representative,  submit  documentary 
evidence,  present  witnesses,  and 
confront  any  witness  the  agency 
presents. 

(2)  A  transcribed  record  of  any 
additional  proceedings  shall  be  made 
available  at  cost  to  the  respondent  upon 
request  unless  the  respondent  and  the 
agency,  by  mutual  agreement  waive  the 
requirement  for  a  transcript. 


.J14 


efieW't  dectakM. 


(a)  No  additional  proceedings 
necessary.  In  actions  based  upon  a 
conviction  or  civil  judgment,  or  in  which 
there  is  no  genuine  dispute  over  material 
facts,  the  debarring  official  shall  make  a 
decision  on  the  basis  of  all  the 
information  in  the  administrative  record, 
including  any  submission  made  by  the 
respondent  The  decision  shaU  be  made 
within  45  days  after  receipt  of  any 
information  and  argument  submitted  by 
the  respondent  unless  the  debarring 
official  extends  this  period  for  good 
cause. 

(b)  Additional  proceedings  necessary. 
(1)  In  actions  in  %vhich  additional 
proceedings  are  necessary  to  determine 
disputed  material  facts,  written  findings 
of  fact  shall  be  prepared.  The  debarring 
official  shaU  base  the  decision  on  the 
facts  as  found,  together  with  any 
information  and  aigument  submitted  by 
the  respondent  and  any  other 
information  in  the  adndnistrative  record. 

(2)  The  debarring  official  may  refer 
disputed  material  hcts  to  another 
official  for  findings  of  fact  llie 
debarring  official  may  reject  any  such 
findings,  in  whole  or  in  part  only  after 
specifically  determining  them  to  be 
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arbitrary  and  capricious  or  cleariy 
erroneous. 

(3)  The  debarring  official's  decision 
shall  be  made  after  the  conclusion  of  the 
proceedings  with  respect  to  disputed 
facts. 

(c)  (1)  Standard  of  proof .  hi  any 
debarment  action,  the  cause  for 
debarment  must  be  established  by  a 
preponderance  of  the  evidence.  Where 
the  proposed  debarment  is  based  upon  a 
conviction  or  dvil  judgment,  the 
standard  shall  be  deemed  to  have  been 
met 

(2)  Burden  of  proof  The  burden  of 
proof  is  on  the  agency  proposing 
debarment 

(d)  Notice  of  debarring  official's 
decision.  (1)  If  the  debarring  official 
decides  to  impose  debarment  the 
respondent  shall  be  given  prompt  notice: 

(i)  Referring  to  the  notice  of  proposed 
debarment 

(ii]  Specifying  the  reasons  for 
debarment 

(iii]  Stating  the  period  of  debarment 
including  effective  dates;  and 

(iv]  Advising  that  the  debarment  is 
effective  for  covered  transactions 
throughout  the  executive  branch  of  the 
Federal  Government  unless  an  agency 
head  or  an  authorized  designee  makes 
the  determination  referred  to  in 
§ 215. 

(2)  If  the  debarring  official  decides  not 
to  impose  debarment  the  respondent 
shall  be  given  prompt  notice  of  that 
decision.  A  decision  not  to  impose 
debarment  shall  be  without  prejudice  to 
a  subsequent  imposition  of  debarment 
by  any  other  agency. 

I .13$   SettteiiMnt  snd  vokfitsfy 


(a)  When  in  the  best  interest  of  the 
Government  [Agency]  may,  at  any  time, 
settle  a  debarment  or  suspension  action. 

(b)  If  a  participant  and  the  agency 
agree  to  a  voluntary  exclusion  of  the 
participant  such  voluntary  exclusion 
shall  be  entered  on  the  Nonprocurement 
List  (see  Subpart  E). 

%        *^***   Psflod  of  deberment. 


(a)  Debarment  shall  be  for  a  period 
commensurate  with  the  seriousness  of 
the  causes(s].  Generally,  a  debarment 
should  not  exceed  three  years.  Where 
circumstances  warrant  a  longer  period 
of  debarment  may  be  imposed.  If  a 
suspension  precedes  a  debarment  the 
suspension  period  shall  be  considered  in 
determining  the  debarment  period. 

(b)  The  debarring  official  may  extend 
an  existing  debarment  for  an  additional 
period,  if  that  official  determines  that  an 
extension  is  necessary  to  protect  the 
pubUc  interest  However,  a  debarment 
may  not  be  extended  solely  on  the  basis 


of  the  facts  and  circumstances  upon 
which  the  initial  debarment  action  was 
based.  If  debarment  for  an  additional 
period  is  determined  to  be  necessary, 

the  procedures  of  SS -311  through 

.314  shall  be  followed  to  extend  the 

debarment 

(c)  The  respondent  may  request  the 
debarring  official  to  reverse  the 
debarment  decision  or  to  reduce  the 
period  or  scope  of  debarment  Such  a 
request  shall  be  in  writing  and 
supported  by  documentation.  The 
debarring  official  may  grant  such  a 
request  for  reasons  including,  but  not 
limited  to: 

(1)  Newly  discovered  material 
evidence; 

(2)  Reversal  of  the  conviction  or  dvil 
jud^ent  upon  which  the  debarment 
was  based; 

(3)  Bona  fide  change  in  ownership  or 
management 

(4)  Elimination  of  other  causes  for 
which  the  debarment  was  imposed;  or 

(5)  Other  reasons  the  debarring 
offidal  deems  appropriate. 

S^__32S   Scope  of  debennent. 


(a)  Scope  in  general.  (1]  Debarment  of 
a  person  under  these  regulations 
constitutes  debarment  of  all  its  divisions 
and  other  organizational  elements  from 
all  covered  transactions,  unless  the 
debarment  decision  is  limited  by  its 
terms  to  one  or  more  specifically 
identified  individuals,  divisions  or  other 
organizational  elements  or  to  spedfic 
types  of  transactions. 

(2)  The  debarment  action  may  indude 
any  affiUate  of  the  partidpant  that  is 
spedfically  named  and  given  notice  of 
the  proposed  debarment  and  an 

opportunity  to  respond  (see  9  S -311 

tiirough 314). 

(b)  Imputing  conduct  For  purposes  of 
determining  the  scope  of  debarment 
condud  may  be  imputed  as  follows: 

(1)  Conduct  imputed  to  participant 
The  fraudulent  criminal  or  other 
seriously  improper  condud  of  any 
officer,  director,  shareholder,  partner, 
employee,  or  other  individual  assodated 
witii  a  partidpant  may  be  imputed  to  the 
partidpant  when  the  conduct  occiured 
in  connection  with  the  individual's 
performance  of  duties  for  or  on  behalf  of 
the  partidpant  or  with  the  partidpant's 
knowledge,  approval,  or  acquiescence. 
The  partidpant's  acceptance  of  the 
benefits  derived  from  the  conduct  shall 
be  evidence  of  such  knowledge, 
approval,  or  acquiescence. 

(2)  Conduct  imputed  to  individuala 
associated  with  participant  The 
fraudulent  criminal,  or  other  seriously 
improper  condud  of  a  partidpant  may 
be  imputed  to  any  officer,  diredor, 
shareholder,  partner,  employee,  or  other 


individual  associated  with  the 
partidpant  who  partidpated  in.  knew  ol, 
or  had  reason  to  know  of  the 
partidpant's  conduct 

(3)  Conduct  of  one  participant 
imputed  to  other  participants  in  a  joint 
venture.  The  fraudulent  criminal,  or 
other  seriously  improper  condud  of  one 
partidpant  in  a  joint  venture,  grant 
pursuant  to  a  joint  application,  or 
similar  arrangement  may  be  imputed  to 
other  partidpants  if  the  condud 
occiured  for  or  on  behalf  of  the  joint 
venture,  grant  pursuant  to  a  joint 
appUcation,  or  similar  arrangement  may 
be  imputed  to  other  partidpants  if  the 
condud  occurred  for  or  on  behalf  of  the 
joint  venture,  grant  pursuant  to  a  joint 
appUcation.  or  similar  arrangement  or 
with  the  knowledge,  approval,  or 
acquiescence  of  these  partidpants. 
Acceptance  of  the  benefits  derived  from 
the  condud  shall  be  evidence  of  such 
knowledge,  approval,  or  acquiescence. 

Subpart  D— Suspension 

l-_400 


(a)  The  suspending  offidal  may 
suspend  a  person  for  any  of  the  causes 

in  S -405  using  procedures 

estabUshed  hi  §{ .410  through 

413. 

(b)  Suspension  is  a  serious  action  to 
be  imposed  only  when: 

(1)  There  exists  adequate  evidence  of 
one  or  more  of  the  causes  set  out  in 

S .405,  and 

(2)  Immediate  action  is  necessary  to 
proted  the  pubUc  interest 

(c)  In  assessing  the  adequacy  of  the 
evidence,  the  agency  should  consider 
how  much  information  is  available,  how 
credible  it  is  given  the  circumstances, 
whether  or  not  important  allegations  are 
corroborated,  and  what  inferences  can 
reasonably  be  drawn  as  a  result  This 
assessment  should  indude  an 
examination  of  basic  documents  such  as 
grants,  cooperative  agreements,  loan 
authorizations,  and  contracts. 


.406. 


(a)  Suspension  may  be  imposed  in 
accordance  with  the  provisions  of 

S  § .400  through .413  upon 

adequate  evidence: 

(1)  To  susped  the  commission  of  an 
offense  Usted  in  { .305(a):  or 

(2)  That  a  cause  for  debarment  under 
t .305  may  exist 

(b)  Indictment  shall  constitute 
adequate  evidence  for  purposes  of 
suspension  actions. 

S ^10   Preosdurss. 

(a)  Investigation  and  referral 
Information  concerning  the  existence  of 
a  cause  for  suspension  from  any  source 


shall  be  promptly  reported,  investigated, 
and  referred,  when  appropriate,  to  the 
suspending  official  for  consideration. 
After  consideration,  the  suspending 
offidal  may  issue  a  notice  of 
suspension. 

(h)  Decisionmaking  process.  [Agency] 
shaU  process  suspension  actions  as 
informally  as  practicable,  consistent 
with  principles  of  fundamental  fairness, 

using  the  procedures  in  § .411 

through  i .413. 

SJ 411    Nonce  of  suspension. 

When  a  respondent  is  suspended, 
notice  shall  immediately  be  given: 

(a)  That  suspension  has  been 
imposed; 

(b)  That  the  suspension  is  based  on  an 
indictment  conviction,  or  other 
adequate  evidence  that  the  respondent 
has  committed  irregularities  seriously 
reflecting  on  the  propriety  of  further 
Federal  Government  dealings  with  the 
respondent 

(c)  Describing  any  such  irregularities 
in  terms  sufficient  to  put  the  respondent 
on  notice  without  disdosing  the  Federal 
Government's  evidence; 

(d)  Of  the  cause(s)  relied  upon  under 
§ .405  for  imposing  suspension; 

(e)  That  the  suspension  is  for  a 
temporary  period  pending  the 
completion  of  an  investigation  or 
ensuing  legal,  debarment  or  Program 
Fraud  Civil  Remedies  Act  proceedings; 

(f)  Of  the  provisions  of  S .411 

through  S .413  and  any  other 

[Agency]  procedures,  if  applicable, 
governing  suspension  decisionmaking; 
and 

(g)  Of  the  effect  of  the  suspension. 

S .412    Opportunity  to  contest 

suspensloa 

(a)  Submission  in  opposition.  Within 
30  days  after  receipt  of  the  notice  of 
suspension,  the  respondent  may  submit 
in  person,  in  writing,  or  through  a 
representative,  information  and 
argument  in  opposition  to  the 
suspension. 

(b)  Additional  proceedings  as  to 
disputed  material  facts.  (1)  If  the 
suspending  official  finds  that  the 
respondent's  submission  in  opposition 
raises  a  genuine  dispute  over  facts 
material  to  the  suspension. 
re8pondent(8)  shall  be  afforded  an 
opportimity  to  appear  with  a 
representative,  submit  documentary 
evidence,  present  witnesses,  and 
confront  any  witness  the  agency 
presents,  unless: 

(i)  The  actionjs  based  on  an 
indictment  conviction  or  civil  judgment, 
or 

(ii)  A  determination  is  made,  on  the 
basis  of  Department  of  Justice  advice. 


that  the  substantial  interests  of  the 
Feder^  Government  in  pending  or 
contemplated  legal  proceedings  based  • 
on  the  same  facts  as  the  suspension 
v/ould  be  prejudiced. 

(2)  A  transcribed  record  of  any 
additional  proceedings  shall  be 
prepared  and  made  available  at  cost  to 
the  respondent,  upon  request  unless  the 
respondent  and  the  agency,  by  mutual 
agreement  waive  the  requirement  for  a 
transcript 

S 413    Suspending  offlcW'sdedsloa 

The  suspending  offidal  may  modify  or 
terminate  the  suspension  (for  example, 

see  § .320(c)  for  reasons  for 

reducing  the  period  or  scope  of 
debarment)  or  may  leave  it  in  force. 
However,  a  dedsion  to  modify  or 
terminate  the  suspension  shall  be 
without  prejudice  to  the  subsequent 
imposition  of  suspension  by  any  other 
agency  or  debarment  by  any  agency, 
lihe  decision  shall  be  rendered  in 
accordance  with  the  following 
provisions: 

(a)  No  additional  proceedings 
necessary.  In  actions:  based  on  an 
indictment  conviction,  or  civil  judgment 
in  which  there  is  no  genuine  dispute 
over  material  facts;  or  in  which 
additional  proceedings  to  determine 
disputed  material  facts  have  been 
denied  on  the  basis  of  Department  of 
Justice  advice,  the  suspending  official 
shall  make  a  dedsion  on  the  basis  of  all 
the  information  in  the  administrative 
record,  induding  any  submission  made 
by  the  respondent  The  decision  shall  be 
made  within  45  days  after  receipt  of  any 
information  and  argument  submitted  by 
the  respondent  unless  the  suspending 
official  extends  this  period  for  good 
cause. 

(b)  Additional  proceedings  necessary, 
(1)  In  actions  in  which  additional 
proceedings  are  necessary  to  determine 
disputed  material  facts,  written  findings 
of  fact  shall  be  prepared.  The 
suspending  official  shall  base  the 
dedsion  on  the  facts  as  foimd,  together 
with  any  information  and  argument 
submitted  by  the  respondent  and  any 
other  information  in  the  administrative 
record. 

(2)  The  suspending  official  may  refer 
metiers  involving  disputed  material 
facts  to  another  official  for  findings  of 
fact.  The  suspending  official  may  rejed 
any  such  findings,  in  whole  or  in  part, 
only  after  specifically  determining  them 
to  be  arbitrary  or  capricious  or  clearly 
erroneous. 

(c)  Notice  of  suspending  official's 
decision.  Prompt  written  notice  of  the 
suspending  offidal's  decision  shall  be 
sent  to  the  respondent 


S— ^-^18   Pwlod  of  suspension. 

(a)  Suspension  shall  be  for  a 
ten^rarary  period  pending  the 
completion  of  an  investigation  or 
ensuing  legal,  debarment  or  Program 
Fraud  Civil  Remedies  Act  proceedings, 
unless  terminated  sooner  by  the 
suspending  offidal  or  as  provided  in 
paragraph  (b)  of  this  section. 

(b)  If  legal  or  administrative 
proceedings  are  not  initiated  within  12 
months  after  the  date  of  the  suspension 
notice,  the  suspension  shall  be 
terminated  unless  an  Assistant  Attorney 
General  or  United  States  Attorney 
requests  its  extension  in  writing,  in 
which  case  it  may  be  extended  for  an 
additional  six  months.  In  no  event  may  a 
suspension  extend  beyond  18  months, 
unless  such  proceedings  have  been 
initiated  within  that  period. 

(c)  The  suspending  offidal  shall  notify 
the  Department  of  Justice  of  an 
impending  termination  of  a  suspension, 
at  least  30  days  before  the  12-month 
period  expires,  to  give  that  Department 
an  opportunity  to  request  an  extension. 
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..420    Scope  of  suspension. 


The  scope  of  a  suspension  is  the  same 
as  the  scope  of  a  debarment  (see 

S .325),  except  that  the  procedures 

of  §  5 410  tiux)ugh 413 

shall  be  used  in  imposing  a  suspension. 

Subpart  E— Responsibliities  of  QSA, 
Agoncy  and  Partidpants 


.500    GSA  responsibilities. 


(a)  In  accordance  with  the  OMB 
guidelines,  GSA  shall  compile,  maintain, 
and  distribute  a  list  of  all  persons  who 
have  been  debarred,  suspended,  or 
voluntarily  excluded  by  agencies  under 
Executive  Order  12549  and  these 
regulations,  and  those  who  have  been 
determined  to  be  ineligible. 

(b)  At  a  minimum,  this  list  shall 
indicate: 

(1)  The  names  and  addresses  of  all 
debarred,  suspended,  ineligible,  and 
voluntarily  excluded  persons,  in 
alphabetical  order,  with  cross- 
references  when  more  than  one  name  is 
involved  in  a  single  action; 

(2)  The  type  of  action; 

(3)  The  cause  for  the  action; 

(4)  The  scope  of  the  action; 

(5)  Any  termination  date  for  each 
listing;  and 

(8)  The  agency  and  name  and 
telephone  number  of  the  agency  point  of 
contact  for  the  action. 

S .505    [Agency]  responslbHttles. 

(a)  The  agency  shall  provide  GSA 
with  current  information  concerning 
debarments,  suspension,  determinations 


19210  Fadaral  Register  /  Vol  53.  Na  102  /  lliiinday.  May  28.  19B8  /  Rules  and  Regolatioiia 


Federal  Register  /  Vol.  53.  No.  102  /  Thursday.  May  26.  1988  /  Rules  and  Regulations         19211 


of  ineligibili^.  and  Tdantary  exclusions 
it  has  taken.  UntU  February  18. 1980.  the 
agency  shall  ako  (irovide  GSA  and 
0MB  with  information  concerning  all 
transactions  in  which  [Agency]  has 

granted  exceptions  under  i .215 

permitting  participation  by  debarred, 
suspended,  or  voluntarily  excluded 
persons. 

(b)  Unless  an  alternative  schedule  is 
a^«ed  to  by  GSA,  the  agency  shall 
advise  GSA  of  the  information  set  forth 

in  ] ^00(b)  and  of  the  exceptions 

granted  under  9 ^5  wiAin  five 

working  days  after  taking  such  actions. 

(c)  The  agency  shall  dfarect  inquiries 
concerning  listed  persons  to  the  agency 
that  took  die  action. 

(d)  Agency  officials  shaO  cfaedc  the 
Nonprocurement  List  before  entering 
covered  transactions  to  deteranne 
whether  a  participant  in  a  primary 
transaction  is  debarred,  suspended, 
ineligible,  or  vcrfimtarily  excluded  (TeL 
#). 

(e)  Agency  officials  shall  c^eck  the 
Nonprocurement  List  before  approving 
prindpels  or  lower  tier  partic^Maits 
where  agency*  approval  of  the  principal 
or  lower  tier  participant  is  required 
under  the  terms  of  die  transaction,  to 
determine  wfaeth^  sach  principals  or 
participants  are  debafred,  suspended, 
ineligible,  or  voluntvfly  exdoded. 

^510 
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(a)  Certification  bj  participants  in 
primary  covered  transactions.  Each 
participant  shall  submit  the  certification 
in  Appendix  A  to  this  Part  for  it  and  its 
principals  at  the  time  the  participant 
submits  its  proposal  in  connection  with 
a  primary  covered  transaction,  except 
that  States  need  only  complete  such 
certification  as  to  their  principals. 
Participants  may  decide  the  method  and 
frequency  by  which  they  determine  the 
eligibility  of  their  principals.  In  addition, 
each  participant  may,  but  is  not  required 
to,  check  the  Nonprocurement  List  for  its 
principals  (TeL  #).  Adverse  information 
on  the  certificaticn  will  not  necessarily 
result  in  denial  of  participation. 
However,  the  certification,  and  any 
addltionaJ  information  pertaining  to  the 
certification  submitted  by  the 
participant,  shall  be  considered  in  the 
administration  of  uwreied  transactions. 

(b)  Certification  by  participants  in 
lower  tier  covered  transactions.  (1)  Each 
participant  shall  require  participants  in 
lower  tier  covered  transactions  to 
indude  the  certification  in  A^iendix  B 
to  this  Part  for  it  and  its  princ^>als  in 
any  proposal  submitted  in  connection 
with  sach  lower  tier  covered 
transactions. 

(2)  A  participant  may  rdy  upon  &e 
cett^catkn  of  a  prospective  partieqiant 


in  a  lower  tier  covered  transaction  that 
it  and  its  principals  are  not  debaned, 
susp^ided,  ineligible,  or  voluntarily 
excluded  from  the  covoed  transaction 
by  any  Federal  agency,  unless  it  knows 
that  the  certification  is  etroneoiis. 
Participants  may  decide  the  awthod  and 
frequracy  by  which  they  det»mine  the 
eli^lity  of  their  principals.  In  addition, 
a  participant  may.  but  is  not  required  to. 
check  dtt  NcM^irocuremait  list  for  its 
principals  and  for  participants  (TeL  #). 
(c)  Changed  circumstances  regarding 
certificotimt.  A  participant  siiall  provide 
immediate  written  notice  to  [Agncy)  if 
at  any  time  the  participant  leans  that 
its  certification  was  erroneous  when 
submitted  or  has  becoraa  enoneous  by 
reason  of  changed  drcumatanoea. 
Participants  in  lower  tier  covered 
transactions  shaU  provide  the  same 
updated  notice  to  the  participant  to 
which  it  submitted  its  pyrtqposala. 

Appendix  A— Certification  ReganBag 
Debarment,  Suspwnsfcwu  and  Other 
Responsibility  Matters    Piluiary^^. 
Covered  Traiuactions 

ItutructJottt  for  Certificatioa 

1.  By  signing  aad  subi&HtiBg  tliis  proposaL 
the  proapectivB  priotaiy  partidpaat  is 
providing  the  cntification  set  out  below. 

2.  The  inabiSty  of  a  person  to  provide  tlie 
certification  required  Mow  will  not 
neceMariijr  retuh  in  denial  of  participation  in 
tills  covsrad  transaction.  The  praapectivs 
partidpeat  shall  sohait  aa  cxplaoation  of 
why  it  caaaot  piovide  die  certificatioB  set  oat 
below.  The  certification  «  expl—aHwi  will 
be  considered  in  coanactioa  witii  the 
department  or  agency's  dctcnnination 
whetho'  to  enter  into  this  transaction. 
However,  failure  of  the  prospective  primary 
participant  to  ftfraisb  a  certification  or  an 
expIanatioB  sImB  disqaalify  audi  person  from 
partidpetiaa  in  this  tnosactkn. 

3.  The  certification  in  this  clause  is  a 
mataiial  lepcesentatiow  of  tad  iip(m  which 
reliance  was  placed  when  the  department  or 
agency  determined  to  enter  into  tiiia 
transactioa  ff  it  is  later  determined  that  the 
prospectire  primary  participant  Icnowin^y 
rendered  an  erroneous  ceitificatioB,  in 
addition  to  other  lemsdfss  available  to  the 
FedenI  Goveumant,  die  depaitniBnt  or 
agency  may  tenainate  this  transactun  tot 
cause  of  d^EaulL 

4.  The  prospective  primary  participant  shall 
privide  immediate  written  notice  to  the 
department  or  agency  to  whom  tliia  proposal 
is  suboittea  if  at  any  tine  tlie  prospective 
primary  partidpant  lecms  tliat  its 
certificatioB  was  erroneous  when  sabmitted 
or  has  become  emmeoos  bjr  reason  of 
changed  dreoaistaDcee. 

5.  The  teima  "covered  trsnsartinn." 
"debaned."  "suspended."  "ineligible."  "lower 
tier  covered  transaction,"  "partidpant," 
"person,"  "primary  covered  transaction," 
"prindpaL"  "pcopoaaL"  and  "vohmtarily 
excluded."  as  oaed  in  tiiis  dense,  have  tiw 
meanings  set  out  ia  the  Dsfinitians  and 
Coverage  sections  of  the  rales  iipieinentiag 


Executive  Oidec  125M.  Yoa  may  ooolad  die 
depaitBent  or  agency  to  which  this  proposal 
is  being  sabmitted  Im  assjstance  in  oUaining 
a  copy  of  those  regulations. 

0.  The  prospective  primary  partidpant 
agrees  by  submitting  tids  proposal  that 
should  the  proposed  oovoed  transaction  be 
entered  into,  it  siiaD  not  knowingijr  enter  into 
any  lower  tier  oovsred  treaaaetioB  wfm  a 
person  who  is  debarred,  suspended,  declared 
Lnehgifale,  or  vohitatily  exdoded  from 
partidpetiaa  in  this  coieted '— — — **— i 
unless  authorized  by  the  dapeitment  ar 
agency  entaring  into  diis  transaction. 

7.  The  prospective  pdnaqp  pattidpeat 
further  agrees  by  safanltUag  lUe  pnvoaal 
diat  it  will  iaduda  dM  daesa  titled 
"Certification  Regarding  Debarment. 
Suspension,  Ineligibility  and  Voluntary 
ExdusioB — Lower  Tier  Covered 
Transaction."  provided  by  tlie  department  or 
agency  entering  into  tids  covered  transaction, 
witiiovt  modincatioii,  in  aU  lower  tier 
covered  tiansecttoos  and  in  aB  soBdtatioBS 
for  lower  tier  coveted  transactions. 

8.  A  partidpant  in  a  coTeied  traiieectioa 
may  rely  upon  a  certification  of  a  prospective 
partidpant  in  a  lower  tier  covered 
transaction  tiiat  it  is  not  debarrsd, 
suspended,  ineligible,  or  vohmtarily  exchided 
from  the  covered  transaction,  unless  it  knows 
that  the  certification  is  erroneous.  A 
partidpant  may  dsdde  the  method  and 
frequency  by  whidi  it  determines  the 
eligibility  of  its  prindpels.  Beeh  participant 
may,  but  is  not  taqairod  to,  check  the 
Nonprocurement  List  fTeL  #). 

9.  Nothing  conlained  in  the  foregdng  ahaU 
be  icaistriieri  to  rsqeiie  estahMshiaent  of  a 
system  of  records  hi  order  to  render  in  good 
faith  the  certification  requited  by  this  clause. 
The  knowledge  and  infotmation  of  a 
partidpant  is  not  required  to  exceed  that 
which  is  normally  possessed  by  a  prudent 
person  in  the  ordinary  course  of  business 
dealings. 

10.  Except  for  transactions  autliorized 
under  paragraph  6  of  these  instructions,  if  a 
partidpant  in  a  covered  transaction 
knowingly  enters  into  a  lower  tier  covered 
transaction  with  a  person  who  is  suspended, 
debarred,  ineKgihk.  or  votnatarily  exdaded 
from  partidpation  in  this  transaction,  in 
addition  to  other  remsdiea  available  to  the 
Federal  Government,  the  department  or 
agency  may  terminate  this  transaction  Cor 
cause  or  default 

Certificatioa  Regarding  Debarment, 
Suspension,  and  Otiter  Beaponsibility 
Matters— Piia»ary  Covered  Trtasacdoaa 

(1)  The  proepective  primary  partidpant 
certifies  to  the  best  of  its  knowledge  and 
beUef.  diet  it  and  its  prindpair 

(a)  Are  not  presently  debarred,  suqiended. 
proposed  for  debaiment,  declared  inpligjM^, 
or  voluntarily  exduded  from  covered 
transactions  by  any  Federal  department  or 
agency, 

(b)  Have  not  within  a  three-year  period 
precedfaig  this  preposel  l>een  convicted  of  or 
had  a  dvk  Jodgmentiendsrsd  against  diem 
for  commission  of  fraud  or  a  criminal  offense 
in  roiHwi  liiai  with  obteiiiiii^  attemptiag  to 
obtain,  or  peifonniin  a  public  (Fedttai  State 


of  local]  transaction  or  contract  under  a 
public  transaction;  violation  of  Federal  or 
State  antitrust  statutes  or  commission  of 
embezzlement  theft  forgery,  bribery, 
falsification  or  destruction  of  records,  making 
false  statements,  or  receiving  stolen  property; 

(c)  Are  not  presentiy  indicted  for  or 

I       otherwise  criminally  or  dvilly  charged  by  a 
governmental  entity  (Federal  State  or  local] 
with  commission  of  any  of  the  offenses 
enumerated  in  paragraph  (l](b]  of  this 
certification:  and 

(d)  Have  not  within  a  three-year  period 
preceding  this  application/propoMed  had  one 
pr  more  public  transactions  (Federal  State  or 
local)  terminated  for  cause  or  default 

(2]  Where  the  prospective  primary 
partidpant  is  unable  to  certify  to  any  of  the 
statements  in  this  certification,  such 
prospective  participant  shall  attach  an 
explanation  to  this  proposal. 

Appendix  B— Certificaticm  Regarding 
Debarment,  Suspension,  IneligibUty  and 
Voluntary  Excliuion — ^Lower  Tier 
Covered  Transactions 

Instructions  for  Certification 

1.  By  signing  and  submitting  this  proposal 
the  prospective  lower  tier  participant  is 

''  providing  the  certification  set  out  below. 

2.  The  certification  in  this  clause  is  a 
material  representation  of  fact  upon  which 
reUance  was  placed  when  this  transaction 
was  entered  into.  If  it  is  later  determined  that 
the  prospective  lower  tier  partidpant 
knowingly  rendered  an  erroneous 
certification,  in  addition  to  other  remedies 
available  to  the  Federal  Government  the 
department  or  agency  with  which  this 
transaction  originated  may  pursue  available 
remedies,  including  suspension  and/or 
debarment. 

3.  The  prospective  lower  tier  partidpant 
shall  provide  immediate  written  notice  to  the 
person  to  which  this  proposal  is  submitted  if 
;at  any  time  the  prospective  lower  tier 
participant  leams  that  its  certification  was 


erroneous  when  submitted  or  has  become 
erroneoiu  by  reason  of  changed 
circumstances. 

4.  The  terms  "covered  transaction," 
"debarred."  "suspended."  "Ineligible."  "lower 
tier  covered  transaction."  "partidpant" 
"person,"  "primary  covered  transaction." 
"prlndpal"  "proposal"  and  "vohmtartiy 
excluded,"  as  used  in  this  dause,  have  the 
meanings  set  out  in  the  Definitions  and 
Coverage  sections  of  rules  iii4)lementliig 
Executive  Order  12549.  You  may  contact  the 
person  to  which  this  proposal  is  submitted  for 
assistance  in  obtaining  a  copy  of  those 
regulations. 

5.  The  prospective  lower  tier  partidpant 
agrees  by  submitting  this  propcMal  that 
should  the  proposed  covered  transaction  be 
entered  into,  it  shall  not  knowingly  enter  into 
any  lower  tier  covered  transaction  with  a 
person  who  is  debarred,  suspended,  dedared 
ineligible,  or  voluntarily  excluded  from 
partidpation  in  this  covered  transaction, 
unless  authorized  by  the  department  or 
agency  with  which  this  transaction 
originated. 

6.  The  prospective  lower  tier  participant 
further  agrees  by  submitting  this  proposal 
that  it  will  include  this  dause  tided 
"Certification  Regarding  Debarment 
Suspension,  Ineligibility  and  Voluntary 
Exdusion^-^jower  Tier  Covered 
Transaction,"  without  modification,  In  all 
lower  tier  covered  transactions  and  in  aU 
soUdtations  for  lower  tier  covered 
transactions. 

7.  A  partidpant  in  a  covered  transaction 
may  rely  upon  a  certification  of  a  prospective 
participant  in  a  lower  tier  covered 
transaction  that  it  is  not  debarred, 
suspended.  Ineligible,  or  volimtarily  excluded 
from  the  covered  transaction,  unless  it  knows 
that  the  certification  is  erroneous.  A 
participant  may  dedde  the  method  and 
frequency  by  which  it  determines  the 
eligibility  of  its  principals.  Each  partidpant 
may,  but  is  not  required  to,  check  the 
Nonprocurement  List  (Tel  #). 


8.  Nothing  contained  in  the  foregoing  shall 
be  construed  to  require  establishment  of  a 
system  of  records  in  order  to  render  in  good 
faith  the  certification  required  by  this  clause. 
The  knowledge  and  informstion  of  a 
partidpant  is  not  required  to  exceed  that 
which  is  normally  possessed  by  a  prudent 
person  ta  the  ordinary  course  of  business 
dealings. 

9.  Except  for  transactions  authorized  under 
paragraph  5  of  these  Instructions,  If  a 
partidpant  in  a  covered  transaction 
knowingly  enters  into  a  lower  tier  covered 
transaction  with  a  person  who  is  suspended, 
debarred,  ineligible,  or  voluntarily  exduded 
from  partidpation  in  this  transaction,  in 
addition  to  other  remedies  available  to  the 
Federal  Gavernment  the  department  or 
agency  with  which  tliis  transaction  originated 
may  pursue  available  remedies,  induding 
suspension  and/or  debarment 

Certification  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion— Lower  Tier  Covered 
Transactions 

(1)  The  prospective  lower  tier  partidpant    . 
certifies,  by  submission  of  this  proposal  thct 
neither  it  nor  its  principals  is  presendy 
debarred,  suspended,  proposed  for 
debarment  dedared  ineligible,  or  voluntarily 
exduded  bttm  partidpation  in  this 
transaction  by  any  Federal  department  or 
agency. 

(2)  Where  the  prospective  lower  tier 
partidpant  is  unable  to  certify  to  any  of  the 
statements  In  this  certification,  such 
prospective  partidpant  shall  attach  an 
explanation  to  this  proposal. 

[FR  Doc.  88-11561  Filed  5-25-88;  8.45  am] 
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The  United  States 
Government  Manual 
1987/88 

As  the  official  handbook  of  the  Federal 
Government,  the  Manual  is  the  best  source  of 
information  on  the  activities,  functions, 
organization,  and  principal  officials  of  the 
agencies  of  the  legislative,  judicial,  and  executive 
branches.  It  also  includes  information  on  quasi- 
official  agencies  and  international  organizations 
in  which  the  United  States  participates. 

Particularly  helpful  for  those  interested  in 
where  to  go  and  who  to  see  about  a  subject  of 
particular  concern  is  each  agency's  "Sources  of 
Information"  section,  which  provides  addresses 
and  telephone  nuitibers  for  use  in  obtaining 
specifics  on  consumer  activities,  contracts  and 
grants,  employment,  publications  and  films,  and 
many  other  areas  of  citizen  interest.  The  Manual 
also  includes  comprehensive  name  artd 
subject /agency  indexes. 

Of  significant  historical  interest  is  Appendix  C, 
which  lists  the  agencies  and  functions  of  the 
Federal  Government  abolished,  transferred,  or 
changed  in  rume  subsequent  to  March  4,  1933. 

The  Manual  is  published  by  the  Office  of  the 
Federal  Register,  National  Archives  and  Records 
Administration. 

$20.00  per  copy 
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THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

FOR:  Any  person  who  uses  the  Federal  Register  and  Code  of 

Federal  Regulations. 

WHO:       The  Office  of  the  Federal  Register. 

WHAT:      Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal 
Register  system  and  the  public's  role  in  the 
development  of  regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code 
of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 
documents. 

4.  An  introduction  to  the  Rnding  aids  of  the  FR/CFR 
system. 

WHY:        To  provide  the  public  with  access  to  information 

necessary  to  research  Federal  agency  regulations  which 
directly  affect  them.  There  will  be  no  discussion  of 
specific  agency  regulations. 


KANSAS  CITY,  MO 

WHEN: 

lune  10;  at  9:00  a.m. 

WHERE: 

Room  147-148, 

Federal  Building. 

601  East  12th  Street. 

Kansas  City,  MO 

RESERVATIONS: 

Call  the  St.  Louis  Federal  Information 

Center 

Missouri: 

l-aoO-392-7711 

Kansas: 

1-000-432-2934 

NEW  YORK,  NY 

WHEN:    June  13:  at  1:00  p.m. 
WHERE:    Room  305C, 

26  Federal  Plaza. 
New  York.  NY 
RESERVATIONS:  Call  Arlene  Shapiro  or  Stephen  Colon  at 
the  New  York  Federal  Information  Center. 
212-264-4610. 


WHEN: 
WHERE: 


RESERVATIONS: 


SPARKILL,  NY 

June  14:  at  9:30  a.m. 

Lougheed  Library, 

St  Thomas  Aquinas  College, 

Route  340, 

Sparkill,  NY 

Call  Olive  Ann  Tamborelle, 

914-359-9500,  ext.  291 


WASHINGTON,  DC 

WHEN:    June  16;  at  9:00  a.m. 
WHERE:    Office  of  the  Federal  Register. 
First  Floor  Conference  Room, 
1100  L  Street  NW.,  Washington.  DC 
RESERVATIONS:  Maxine  Hill.  202-523-5229 
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Agency  for  Toxic  Substances  and  Disease  Registry 

NOTICES 

Grants;  availability,  etc.: 
Human  exposure  to  hazardous  substances  and  adverse 
■       health  outcomes;  pilot  study,  19337 

Agricultural  Marketing  Service 

RULES 

Nectarines  grown  in  California,  19226 
Pears,  plums,  and  peaches  grown  in  Califomia,  19218, 19234 
(2  documents] 

Agriculture  Department 

See  Agricultural  Marketing  Service;  Commodity  Credit 
Corporation;  Federal  Crop  Insurance  Corporation;  Food 
and  Nutrition  Service 


Air  Force  Department 

ftULES 

Aircraft: 
Liability  coverage  requirements,  19297 

NOTICES 

Meetings: 
Scientific  Advisory  Board,  19325 

Army  Department 

RULES 

Personal  check  cashing  control  and  abuse  prevention.  19286 

Arts  and  Humanities,  National  Foundation 

See  National  Foundation  on  the  Arts  and  the  Humanities 

Commerce  Department 

j5ee  also  Intematio'ial  Trade  Administration;  National 
'       Oceanic  and  Atmospheric  Administration;  National 

Technical  Information  Service 
RULES 

Nondiscrimination  on  basis  of  handicap  in  federally 
assisted  programs  or  activities,  19270 

NOTICES 

Agency  information  collection  activities  under  OMB  review. 
19318 
]  (2  dociunents) 

Committee  for  tiie  Implementation  of  Textile  Agreements 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 
Thailand,  19321 

Commodity  Credit  Corporation 

NOTICES 

Targeted  export  assistance  program,  19317 

Commodity  Futures  Trading  Commission 

NOTICES 

Contract  market  proposals: 
Chicago  Mercantile  Exchange — 
Morgan  Stanley  Capital  International  EAFE  (Europe. 
Australia,  and  Far  East)  stock  index,  19322 
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Consumer  Product  Safety  Commission 

RULES 

Hazardous  substances: 
Toys  and  other  articles  for  children  under  3  years; 

method  for  identifying  hazards;  interpretation,  19281 

Defense  Department 

See  also  Air  Force  Department;  Army  Department 

NOTICES 

Civilian  health  and  medical  program  of  uniformed  services 
(CHAMPUS): 
Fiscal  intermediary  preferred  provider  organization 
demonstration  project,  19323 
Federal  Acquisition  ReguUtion  (FAR): 
Agency  information  coDection  activities  under  OMB 
review,  19322 

Economic  Regulatory  Administration 

NOTICES 

Natural  gas  exportation  and  importation: 
Midcon  Sales,  Inc.,  19326 

Education  Department 

RULES 

Family  educational  rights  and  privacy 
Correction,  19368 

NOTICES 

Agency  information  collection  activities  under  OMB  review. 
19325 

Employment  and  Training  Administration 

NOTICES 

Adjustment  assistance: 

Florsheim  Shoe  Co.,  19347 
Job  Training  Partnership  Act: 
Indian  and  Native  American  and  summer  youth 

employment  and  training  programs;  allocations,  etc., 
19347 

Employment  Standards  Administration 

NOTICES 

Meetings: 

Child  Labor  Advisory  Committee,  19348 
Minimum  wages  for  Federal  and  federally-assisted 

construction;  general  wage  determination  decisions. 

19352 

Energy  Department 

See  Economic  Regulatory  Administration;  Federal  Energy 
Regulatory  Commission 

Environmental  Protection  Agency 

RULES 

Air  pollution;  standards  of  performance  for  new  stationary 
sources: 
Industrial  surface  coating,  plastic  parts  for  business 
machines;  VOC  emissions 
Correction,  19300 
PROPOSED  RULES 
Toxic  substances: 
Testing  requirements — 
Methylcyclopentane;  commercial  hexane,  19315 
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Nonccs 

Environmental  statements;  availability,  et&: 
Agency  statements — 
Comment  availability,  19333 
Weekly  receipts,  19334 
Meetings: 
Toxic  sediments  management  approaches;  woriishop, 
19334 
Toxic  and  hazardous  substances  control: 
Confidential  business  information  and  data  transfer  to 
contractors,  19335 
Toxic  and  hazardous  substances  control: 
Chemical  testing — 
Data  receipt  19334 

Executive  Office  of  the  PreskJenl 

See  Presidential  Documents 

Export  Administration 

See  International  Trade  Administration 

Federal  Aviation  Administration 

RULES 

Airport  radar  service  areas,  19740 
Airworthiness  directives: 
Cessna,  19284, 19266 

(2  documents) 
EMBRAER,  19287 
Transition  areas,  19288, 19289 

(3  documents) 
VOR  Federal  airways,  19268 

PROPOSED  RUL£S 

Transition  areas,  19311 

NOTICES 

Meetings: 
Aeronautics  Radio  Technical  Commission:  correction. 

19369 
Informal  airspace  meetings — 
Arizona  et  aL,  19364 
Organization,  functions,  and  authority  delegations: 
Traverse  City,  MI,  19364 

Federal  Crop  Insurance  Coiporation 

RULES 

Crop  insurance  endorsements,  eta: 

Onions.  19217 
PROPOSED  RULES 

Crop  insurance  endorsements,  eta: 
Tobacco,  19304, 19306 
(2  documents) 

Federal  Emergency  Management  Agency 

NOTICES 

Grants  and  cooperative  agreements: 
Hazardous  materials  training  program,  19335 

Federal  Energy  Regulatory  Commission 

RULES 

Natural  gas  companies  (Natural  Gas /Act),  etc.: 
Natural  gas  data  collection  ^stem,  19283 

NOTICES 

Electric  rate,  small  power  production  and  interlocking 
directorate  filings,  eta: 

Louisiana  Power  &  Light  Co.  et  al,  19328 
Natural  gas  certificate  filings: 

Gateway  Pipeline  Co.  et  al..  19327 


Natural  gas  companies: 

Certificates  of  pubUc  convenience  and  necessity; 

applications,  abandonment  of  service  and  petitions  to 
amend.  19329 
Applications,  hearings,  determinations,  etc.: 

Air  Transport  Association  of  America  et  al.,  19330 

Algonquin  Gas  Transmission  Co.,  19331 

Northern  Border  Pipeline  Co.,  19331 

Northwest  Alaskan  Pipeline  Co.,  19333 

Nothwest  Pipeline  Corp.,  19331 

Panhandle  Astern  Pipe  Line  Co.,  19332 

Texas  Eastern  Transmission  Corp.,  19332 

Federal  Maritime  Commission 

NOTICES 

Agreements  filed,  eta,  19336 

(2  documents) 
Investigations,  hearings,  petitions,  etc.: 
International  Transportation  Services,  Ina;  rates,  charges, 
and  services  provided  at  marine  terminal  facilities, 
19338 

Federal  Reserve  System 

RULES 

Availability  of  funds  and  collection  of  checks  (Regulation 
CC): 
Expedited  Funds  Availability  Act;  implementation,  19372 
PROPOSED  RULES 

Membership  of  State  banking  institutions  (Regulation  H): 
Financial  condition  of  State  member  banks  and  U.S. 

branches  and  agencies  of  foreign  banks  (call  reports); 
availability,  19308 
NOTICES 

Expedited  Funds  Availability  Act;  implementation: 
Federal  Reserve  bank  services  for  check  collection  and 
return,  19490 
Meetings;  Sunshine  Act  19366 
(2  documents) 

Federal  Trade  Commission 

RULES 

Appliances,  consumer,  energy  costs  and  consimiption 
information  in  labeling  and  advertising: 
Central  air  conditioners  and  heat  pumps,  19728 

Food  and  Drug  Administration 

RULES 

Human  drugs: 
Antibiotic  drugs — 
Cefmenoxime  hydrochloride  for  injection;  correction. 
19368 
NOTICES 

Animal  drugs,  feeds,  and  related  products: 
Sulfamethazine  in  food-producing  animals;  correction, 
19389 
Medical  devices: 
Hip  joint  metal/ceramic/polymer  semi-constrained 

cemented  or  uncemented  prosthesis;  reclassification 
petition.  19340 
Meetings: 
Advisory  committees,  panels,  eta;  correction,  19344 

Food  and  Nutrition  Service  *. 

PROPOSED  RULES 

Child  nutrition  programs: 
School  breakfast  program — 
Nutritional  improvements  end  offer  versus  serve; 
correction.  19368 


I  General  Services  Administration 

NOTICES 

Federal  Acquisition  Regulation  (FAR): 
Agency  information  collection  activities  under  OMB 
review,  19322 

Health  and  Human  Services  Department 

See  also  Agency  for  Toxic  Substances  and  Disease 

Registry;  Food  and  Drug  Administration;  Health  Care 
Financing  Administration 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 
19336 

■  j 

Health  Cera  Financing  Administration 

PROPOSED  RULES 

Medicare: 
Inpatient  hospital  prospective  payment  system  and  1989 
FY  rates,  19498 

Interior  OefMrtment 

See  Land  Management  Bureau;  National  Park  Service; 
•  Surface  Mining  Reclamation  and  Enforcement  Office 

Internal  Revenue  Service 

RULES 

Income  taxes: 
Partnerships,  S  corporations  and  personal  service 
corporations;  taxable  year  election,  19688 

PROPOSED  RULES 
Income  taxes: 
Cooperative  housing  corporations,  19312 
FSC  and  DISC  contexts;  apportionment  of  expenses 

Correction,  19369 
Partnerships,  S  corporations  and  personal  service 
I      corporations;  taxable  year  election;  cross-reference, 
I       19715 

International  Trade  Administration 

NOTICES 

Antidumping: 
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Presidential  Documents 


Proclamation  5827  of  May  25,  1988. 
Take  Pride  in  America  Month,  1988 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

Our  beautiful  land  is  blessed  from  sea  to  shining  sea  with  bountiful  natural 
and  cultural  resources  on  Federal,  State,  and  local  lands.  We  are  also  blessed 
that  the  American  people  possess  a  unique  volunteer  spirit  rooted  in  our 
frontier  tradition. 

It  is  truly  Htting  that  we  take  a  special  period  of  time  to  recognize  our  Nation's 
recreational  and  cultural  resources  and  how  they  contribute  to  the  economic 
and  social  well-being  of  our  communities  and  our  country.  Through  our 
stewardship  of  these  natural  wonders  and  great  monuments  to  history,  we  can 
express  our  love  for  our  country,  our  pride  in  America,  and  our  desire  to 
preserve  our  resources  and  our  heritage  for  the  future. 

The  Take  Pride  in  America  campaign,  with  its  theme,  'Take  Pride  in  America: 
You  Can  Make  a  Difference,"  encourages  all  of  us  to  do  just  this.  The 
campaign  is  a  partnership  of  public  and  private  groups.  Federal  agencies,  and 
State  and  local  governments  that  fosters  public  awareness  of  the  need  for 
wise  stewardship  of  our  natural  resources  and  for  retention  of  our  countless 
cultural  resources  as  well.  Let  us  remind  ourselves  often,  this  month  and 
always,  to  do  our  share  and  "Take  Pride  in  America." 

The  Congress,  by  House  Joint  Resolution  530,  has  designated  May  1988  as 
"Take  Pride  in  America  Month"  and  authorized  and  requested  the  President  to 
issue  a  proclamation  in  observance  of  this  event. 

NOW,  THEREFORE.  I,  RONALD  REAGAN,  President  of  the  United  States  of 
America,  do  hereby  proclaim  May  1988  as  Take  Pride  in  America  Month.  I  call 
upon  the  people  of  the  United  States  and  government  officials  at  every  level  to 
observe  this  month  with  appropriate  programs,  ceremonies,  and  activities. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  twenty-fifth  day  of 
May,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-eight,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  twelfth. 
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Presidential  Documents 


Proclamation  5828  of  May  25,  1988 

National  NHS-NeighborWorks  Week,  1988 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

Socially,  culturally,  economically,  spiritually,  and  in  so  many  ways,  our 
neighborhoods  tell  the  American  story  of  family,  faith,  and  freedom.  The 
motto  Epluribus  unum.  or  "Out  of  many,  one,"  is  an  appropriate  description  of 
our  myriad  neighborhoods  and  their  residents.  We  all  love  and  cherish  this 
blessed  land  of  Uberty;  therefore,  let  us  join  together  as  partners  and  neigh- 
bors to  enrich  it,  each  other,  and  every  one  of  our  neighborhoods  with  all  of 
the  strengths  our  many  heritages  provide  us.  That  is  something  for  us  to  reflect 
upon,  and  observance  of  National  NHS-NeighborWorks  Week  presents  a  fine 
opportunity  for  reflection  and  action  in  our  communities. 

Both  reflection  and  action  are  abeady  taking  place  around  our  land  in 
neighborhoods  where  residents,  business  owners,  concerned  citizens,  commu- 
nity groups,  and  government  agencies  are  turning  decay  and  despair  into 
promise  and  prosperity.  They  are  using  some  of  the  most  powerful  sources  of 
America's  greatness— our  volunteer  spirit,  our  spiritual  strength,  the  love  and 
caring  of  our  families,  our  hard  work  and  determination,  our  civic  energy— to 
create  opportunities  and  bring  renewed  inspiration  and  hope. 

Among  them  are  the  groups  from  which  this  week  of  observance  takes  its 
name.  NeighborWorks  is  a  national  organization  composed  of  Neighborhood 
Housing  Services  (NHS),  Apartment  Improvement  Programs,  and  Mutual 
Housing  Associations,  cooperative  ventures  that  are  resident-business-govem- 
ment  partnerships  relying  primarily  on  volunteer  effort  and  private  and  local 
resources.  They  are  revitalizing  more  than  200  neighborhoods  and  have 
generated  more  than  $4  billion  in  reinvestment  funds.  These  efforts  are  clearly 
a  major  contribution  to  our  Nation  and  deserve  our  gratitude,  encouragement, 
cooperation,  and  emulation  during  National  NHS-NeighborWorks  Week  and 
in  the  future  as  well. 

The  Congress,  by  Public  Law  100-261,  has  designated  the  week  of  June  5 
through  June  11,  1988,  as  "National  NHS-NeighborWorks  Week"  and  author- 
ized and  requested  the  President  to  issue  a  proclamation  in  observance  of  this 
week. 

NOW,  THEREFORE,  I,  RONALD  REAGAN.  President  of  the  United  States  of 
America,  do  hereby  proclaim  the  week  of  June  5  through  June  11,  1988,  as 
National  NHS-NeighborWorks  Week.  I  call  upon  the  people  of  the  United 
States  to  observe  this  week  with  appropriate  ceremonies  and  activities. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  twenty-fifth  day  of 
May,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-eight,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  twelfth. 


a 


crvAJuftiXv. 


\  <jL_©oa^<K/-v 


19217 


Rules  and  Regulations 


Fadenl  Ragistar 
VoL  S3.  No.  103 
Friday,  May  27.  1968 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  appNcabiiity  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
U.S.C.  1510. 

The  Code  of  Federal  Regulations  Is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 


DEPARTMENT  OF  AGRICULTURE 

Federal  Crop  Insurance  Corporation 

7CFRPart401 

[AmdL  Na  17;  Doc.  Na  5541S] 

General  Crop  Insurance  Regulations; 
Onion  EiKlorsement 

AOCNCV:  Federal  Crop  Insurance 
Corporation,  USDA. 
action:  Final  rule. 

summary:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  amends  the  General 
Crop  Insurance  Regulations  (7  CFR  Part 
401),  effective  for  the  1988  and 
succeeding  crop  years,  by  adding  a  new 
subpart.  7  CFR  401.126,  to  be  known  as 
the  Onion  Endorsement  The  intended 
effect  of  this  rule  is  to  provide  the 
regulations  containing  the  provisions  of 
crop  insurance  protection  on  onions  in 
an  endorsement  to  the  general  crop 
insurance  policy. 
CFncnvi  DATE  May  27, 198a 
FOR  FURTHER  INFORMATION  CONTACT 
Peter  F.  Cole,  Secretary.  Federal  Crop 
Insurance  Corporation,  U.S.  Department 
of  Agriculture,  Washington.  DC.  20250. 
telephone  (202]  447-3325. 
SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  under  USDA 
procedures  established  ))y  Departmental 
Regulation  1512-1.  This  action 
constitutes  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procedures.  The  sunset  review  date 
established  for  these  regulations  is 
established  as  December  1, 1992. 

John  Marshall,  Manager,  FCIC,  (1)  has 
determined  that  this  action  is  not  a 
major  rule  as  defined  by  Executive 
Order  12291  because  it  will  not  result  in: 
(a)  An  annual  effect  on  the  economy  of 
$100  million  or  more;  (b)  major  increases 
in  costs  or  prices  for  consimiers, 
individual  industries,  federal.  State,  or 


local  governments,  or  a  geographical 
region;  or  (c)  significant  adverse  effects 
on  competition,  employment, 
investment  productivity,  innovation,  or 
the  ability  of  U.S.-ba8ed  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets;  and  (2) 
certifies  that  this  action  will  not 
increase  the  federal  paperwork  burden 
for  individuals,  small  businesses,  and 
other  persons. 

This  action  is  exempt  from  the 
provisions  of  the  R^ulatory  Flexibility 
Act  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015,  Subpart  V.  published  at  48  FR 
29115,  June  24, 1983. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

FCIC  herewith  adds  to  the  General 
Crop  Insurance  Regulations  (7  CFR  Part 
401).  a  new  section  to  be  known  as  7 
CFR  401.126,  the  Onion  Endorsement 
effective  for  the  1988  and  succeeding 
crop  years,  to  provide  the  provisions  for 
insuring  onions. 

On  Wednesday,  March  2. 1988,  FCIC 
published  a  notice  of  proposed 
rulemaking  in  the  Fedwal  Register  at  53 
FR  6654.  to  provide  the  regulations 
containing  the  provisions  of  crop 
insurance  protection  on  onions  in  an 
endorsement  to  the  general  crop 
insurance  policy.  The  public  was  given 
30  days  in  which  to  submit  written 
comments,  data,  and  opinions  on  the 
proposed  rule,  but  none  were  received. 
Therefore,  FCIC  herewith  adopts  the 
rule  published  at  53  FR  6654  as  a  final 
rule. 

Upon  review  of  these  regulations  prior 
to  issuing  a  final  rule,  FCIC  determined 
that  a  clarification  of  section  5  was 
necessary.  The  intent  of  this  change  is 
not  to  modify  the  meaning  of  section  5, 
but  to  clarify  any  misconception  as  to 
the  maximum  number  of  units  per 
county  which  an  insured  may  have. 
Onion  acreage  may  be  divided  into  units 


by  type  (Red.  Yellow,  or  White).  Under 
the  provisions  of  section  5.b.  an  insured 
would  have  a  maximum  of  three  units 
(by  type)  for  insurance  purposes.  Under 
the  provisions  of  section  S.c,  when 
irrigated  and  non-irrigated  practices  are 
carried  out  the  insured  grower  would 
have  the  potential  of  three  units  per  type 
for  irrigated  practice,  and  three  units  by 
type  for  non-irrigated  practice,  for  a 
total  of  6  units. 

Inasmuch  as  this  is  a  new  program 
offering  by  FCIC  and  potential  producer- 
insureds  need  as  much  time  as  possible 
to  study  the  offer,  good  cause  is  shown 
for  making  this  rule  effective  in  less  than 
30  days. 

List  of  Subjects  in  7  CFR  Part  401 

General  crop  insurance  regulations;  ' 
Onion  endorsement 

Final  Rule 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act  as  amended  (7  U.S.C.  1501  et  seq.), 
the  Federal  Crop  Insurance  Corporation 
amends  the  General  Crop  Insurance 
Regulations  (7  CFR  Part  401).  effective 
for  the  1988  and  succeeding  crop  years, 
as  follows: 

PART401^AMENDEO] 

1.  The  authority  citation  for  7  CFR 
Part  401  continues  to  read  as  follows: 

Authority:  7  U.S.C.  1506, 1516. 

2.  7  CFR  Part  401  is  amended  to  add  a 
new  section  to  be  known  as  7  CFR 
401.126  Onion  Endorsement,  effective 
for  the  1988  and  succeeding  crop  years, 
to  read  as  follows: 

S  401.126   Onion  andoraanMnL 

The  provisions  of  the  Onion 
Endorsement  for  the  1988  and 
subsequent  crop  years  are  as  follows: 

UNITED  STATES  DEPARTMENT  OF 
AGRICULTURE 

Federal  Crop  Insurance  Corporation 

Onion  Endorsement . 

1.  Crop  insured. 

a.  The  crop  insured  will  be  onions  planted 
for  harvest  as  dry  onions  (bulb  onions). 

b.  In  addition  to  the  onions  not  insurable 
under  section  2  of  the  general  crop  insurance 
policy,  we  do  not  insure  any  onions  planted 
for  green  (bunch)  or  seed  onions,  including 
chives, 'garlic,  leek,  or  scallions. 

c.  A  late  planting  agreement  will  be 
available. 
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2.  Causes  of  loss.  ' 
The  insurance  provided  is  against 

unavoidable  loss  of  production  resulting  from 
the  following  causes  occniring  witUn  the 
insurance  period: 

a.  Adverse  weather  conditions: 

b.Fiie; 

c.  Insects; 

d.  Plant  disease; 
e-WikMe; 

f.  Earthquake: 

g.  Virfcaiiic  eraption:  or 
h.  If  a^ipiicable,  failure  of  the  irrigation 

water  supply  due  to  an  unavoidable  cause 
occurring  after  the  beginning  of  planting 
unless  those  causes  are  excepted,  exchided, 
or  limited  by  the  actuarial  table  or  section  9 
of  the  genertd  crop  insurance  policy. 

3.  Annual  premium. 

The  annual  premium  is  computed  by 
mnhipijring  the  production  guarantee  times 
the  price  election,  times  the  piemium  rate, 
times  the  insured  acreage,  times  your  share  at 
the  time  of  planting. 

4.  Insurance  period.  I 
In  lieu  of  section  7  of  the  general  crop 

insurance  policy,  insurance  attaches  en  each 
unit  or  part  of  a  unit  when  the  onions  are 
planted  and  ends  at  the  earliest  of: 

(a)  Total  destruction  of  the  onions  on  the 
unit 

(b)  Five  days  after  digging  of  the  onions; 

(c)  Removal  of  the  onions  from  the  fidd; 

(d)  Final  adjustment  of  a  Ums  on  a  uniC  or 

(e)  The  following  dates  &>r  the  calendar 
year  in  which  the  onions  are  normally  i 
harvested: 

WasUngton-Walla  Walla  Sweets  and  any 
o^er  non-storage  type  onion— ^uly  31 

Colofado— September  30 

All  other  Washington  onions  and  all  other 
states — October  15 

5.  Unit  division. 

Onion  acreage  that  would  otherwise  be  one 
unit  ■•  defined  tai  the  general  policy,  may 
only  be  further  divided  into  units  by  onion 
type  (Red,  Yellow,  or  White)  if  you  agree  to 
pay  an  additional  premium  as  provided  for 
by  the  actuarial  table  and  if  for  eadi     , 
propoMd  onit  by  type:  ' 

a.  You  maintain  written  verifiable  records 
of  planted  acreage  and  harvested  production 
for  at  least  the  previous  crop  year  and 
production  reports  by  type  based  on  tiiQse 
records  are  filed  to  obtaLa  an  insnrano^ 
guarantee. 

b.  The  acreage  boundaries  between  onion 
types  is  clearly  identifiable,  the  insured 
acreage  is  easily  detenained  and  the  onions 
are  planted  in  such  a  manner  that  the 
planting  pattern  does  not  continue  into  the 
adjacent  field  of  different  type  (maxinram 
number  of  units,  three):  or 

c  The  acreage  planted  to  onions  consists  of 
acreage  on  which  both  irrigated  and 
nonirrigated  practices  are  carried  out  | 
provideid:  ' 

(1)  Onions  planted  on  irrigated  acreage  do 
not  continne  into  nonirrigated  acreage  in  the 
same  rows  or  planting  pattern  (Nonirrigated 
comers  of  a  center  pivot  irrigation  system  are 
part  of  the  irrigated  unit.  The  production  from 
the  total  unit  bodi  irrigated  and  nonirrigated. 
is  combined  to  determine  the  unit  yield  for 
the  purpose  of  determining  the  guarantee  for 
the  unit);  and 


(2)  Planting,  fertilizing  and  harvesting  are 
carried  out  in  accordance  writh  recognized 
irrigated  and  nonirrigated  farming  practices 
for  the  area  (mammnni  number  of  units,  six; 
three  irrigated  and  three  non-irrigated). 

6.  Notice  of  damage  or  loss. 

In  addition  to  the  notices  required  in  the 
general  crop  tesnranoe  policy  and  hi  case  of 
damage  or  probable  loss: 

a.  You  must  give  us  ¥rritten  notice  if  you 
want  to  harvest  the  onions  (After  such  notice 
is  given,  we  will  appraise  tile  potential 
pradnction.  If  we  are  anaUe  to  do  so  before 
harvest  you  may  harvest  the  crop,  provided 
representative  samples  are  left  for  appraisal 
purposes.):  and 

b.  Any  representative  sample  must  be  at 
least  10  feet  wide  and  the  entire  length  of  the 
field. 

7.  Claim  for  indemnity. 

a.  The  indeamity  will  be  determined  on 
each  unit  by: 

(1)  Multiplying  the  insured  acreage  by  the 
production  gnarantse: 

(2)  Multiplying  the  result  by  the  iHice 
election; 

(3)  Sabtracting  therefitun  the  dollar  amount 
obtained  by  multiplying  the  total  production 
of  onions  to  be  counted  (see  subsection  7b.) 
by  the  larger  of  your  price  election  or  the 
local  market  price  at  the  time  the  onions  are 
appraised;  and 

(4)  Multiplying  this  result  by  your  share. 

b.  The  total  production  (in  hundredweight) 
to  be  counted  for  a  unit  wiU  include  all 
harvested  and  appraised  production. 

(1)  The  extent  of  any  loss  may  be 
determined  no  later  than  the  date  onions  are 
placed  in  storage  or  delivered  to  a  packer  or 
processor,  whichever  is  earlier. 

(2)  Appraised  production  to  be  counted  will 
include: 

(a)  Unharvested  production  on  harvested 
acreage  and  potential  production  lost  due  to 
uninswed  causes; 

(b)  Not  less  than  the  guarantee  for  any 
acreage  wfaidi  is  abandoned  or  put  to  another 
use  withoat  our  prior  written  consent  or 
damaged  solely  by  an  uninsured  cause; 

(c)  Not  less  than  the  guarantee  for  any 
acreage  from  which  the  harvested  production 
is  disposed  of  without  our  prior  written 
consent  and  snch  diqwsition  prevents 
accurate  detennination  of  production;  and 

(d)  Any  appraised  production  on 
unharvested  acreage. 

(3)  Any  appraisal  we  have  made  on  insured 
acreage  for  wliich  we  have  given  written 
consent  for  another  use  wiU  be  considered 
production  unless  such  acreage  is; 

(a)  Not  put  to  another  use  before  harvest  of 
onions  becomes  general  in  the  county  for  the 
planting  period  and  reappraised  by  us; 

(b)  Farther  damaged  by  an  insured  cause 
and  reappraised  by  us;  or 

(c)  Harvested. 

&  Cancelation  and  termhntion  date*. 

The  cancellation  and  termination  datss  are 
March  1st 

A  Contract  changes. 

The  contract  chuge  date  is  December  31 
preceding  the  cancellation  date. 

10.  Meaning  of  terms. 

"//orvest"  means  the  digging  of  onions  and 
placement  of  the  onions  into  a  container. 


Done  in  WasUngton.  DC  on  May  Q.  198B. 
Edward  D.  Haws. 

Acting  Manager,  Federal  Crop  Insurance 

Corporation. 

[FR  Doc  88-41830  Filed  6-26-88;  8:45  am] 
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Freeh  Pears,  Plume,  and  Peaches 
Grown  in  CaUfomla;  Decreaee  In  Size 
Requirements  and  Revieion  of  Meturlty 
ReguMlona  for  Plume 

AQCNCV:  Agricultural  Marketing  Service, 

USDA. 

action:  Interim  final  rule  with  request 

for  comments. 

SMMIARV:  This  interim  fijoal  rule 
speclGes  maturity  requirements  and 
maturity  variance  procedures  applicable 
to  the  handling  of  plums  grown  in 
California.  This  rule  makes  no  changes 
in  plum  size  reqtdiements,  except  for 
changes  which  relieve  size  requirements 
for  two  varieties.  This  action  is  designed 
to  facilitate  plum  matairity 
determinations  and  promote  marketing 
of  the  crop.  Interested  persons  are 
invited  to  comment  on  this  rule  change. 

OATC:  This  interim  final  rule  becomes 
effective  May  27. 198a  Comments  which 
are  received  by  July  11, 1988  will  be 
considered  prior  to  issuance  of  the  final 
rule. 

aoomm:  Interested  persons  are  invited 
to  submit  written  comments  concerning 
this  interim  final  rule.  Comments  must 
be  sent  to  the  Docket  Clerk,  Fruit  and 
Vegetabte  Division,  AMS.  USDA.  P.O. 
Box  96456,  Room  20e&-S.  Washington. 
D.C  20090-6456.  Three  copies  of  the 
written  material  shall  be  subniitted,  and 
they  will  be  made  available  for  public 
inspection  in  the  office  of  the  Docket 
Qok  during  regular  business  hours.  The 
comments  should  reference  the  date  and 
page  number  of  this  issue  of  the  Federal 
Registat. 

urn  WJNTNMi  fmmmtmoH  contact; 
Jerry  N.  Brown.  Marketing  Order 
Admtaiistration  Branch,  Fruit  and 
Vegetable  Diviskm.  AMS.  USDA.  P.O. 
Box  96456.  Room  2525-S.  Washington. 
DC  20090-6456;  tdefriione  20^475-5464. 

SUPPLEMBn-ARV  INTOmUTION.  This 
interim  final  mle  is  issued  under 
Marketfaig  Order  No.  917  (7  CFR  Part 
917],  regulating  die  handbig  of  fresh 
pears,  phuns,  and  peadies  grown  in 
California.  Tlds  order  is  effiBctive  under 
the  Agricultural  Marketing  Agreement 


Act  of  1937.  as  amended  (7  U.S.C.  601- 
674),  hereinafter  referred  to  as  the  Act 

This  interim  final  rule  has  been 
reviewed  under  Executive  Order  12291 
and  Departmental  Regulation  1512-1 
and  has  been- determined  to  be  a  "non- 
major"  rule  under  criteria  contained 
therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agrioiltural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  650  handlers 
of  plums,  peaches,  and  nectarines 
subject  to  regulation  under  mariceting 
orders  (7  CFR  Parts  916  and  917),  and 
there  are  approximately  2,030  producers 
of  these  commodities  in  the  regulated 
area.  Small  agricultural  producers  have 
been  defined  by  the  &nall  Business 
Administration  (13  CFR  121.2)  as  those 
having  gross  annual  revenues  for  the 
last  three  years  of  less  than  $500,000, 
and  small  agricultiual  service  firms  are 
defined  as  &ose  whose  gross  annual 
receipts  are  less  than  £3,500,000.  The 
majority  of  handlers  and  producers  of 
sudi  fivit  may  be  classified  as  small 
entities. 

Shipments  of  California  pliuns  are 
regulated  by  grade,  maturity,  and  size 
under  Plum  Regulation  19  (7  CFR 
917.460.  as  amended  and  published  in 
the  Federal  Register  on  April  29. 1987. 52 
FR  15488).  A  proposed  rule  concerning 
the  size  and  matiuity  regulations  was 
published  in  the  FedkBral  Register  on 
April  6. 1988.  (53  FR  11672).  Numerous 
comments  were  received,  including  a 
request  for  an  extension  of  the  comment 
period  that  was  originally  scheduled  to 
expire  on  April  25, 1988.  The 
Department  granted  this  request  on 
April  21. 1988.  and  the  notice  extending 
this  request  was  published  in  the 
Fedsfal  Ragistar  on  April  25, 1988,  (53 
FR  13413).  Proposed  changes  to  {  917.460 
were  recommended  by  the  Plum 
Commodity  Committee  and  the 
Department 

This  interim  final  rule  is  based  upon 
the  num  Commodity  Committee's 
recommendation,  information  submitted 
by  the  committee,  comments  received 


both  supporting  and  opposing  the  action, 
and  other  available  information. 

Inspected  shipments,  in  packages,  of 
California  plums  for  the  1987  season 
totalled  17,399,500  and  they  were 
inimarily  marketed  in  the  fresh  market 
In  1987.  the  total  production  value  of 
California  plums  was  about  $75,361,000. 
Although  this  interim  final  rule  wotild 
continue  to  impose  requirements  on 
plums,  exemptions  from  the  inspection 
and  certification  requirements  would 
continue.  These  exemptions  include 
provisions  for  the  shipment  of  minimum 
quantities  of  the  fiuit 

In  the  proposal,  paragraph  (b)  and  (c) 
of  §  917.460  would  have  been  revised  to 
increase  the  size  requirements  for  47 
varieties  of  plums  and  to  decrease  the 
size  requirement  for  the  Sharron's  Mum 
variety  of  plums.  This  was  to  be 
accomplished  by  decreasing  the  number 
of  plums  allowed  in  an  eight-pound 
sample  (count  per  pound  requirements) 
for  47  varieties  and  by  increasing  the 
number  of  plums  allowed  in  an  eight- 
potmd  sample  for  the  Sharron's  plum 
variety  for  plums  from  61  to  63.  In 
addition,  four-basket  crate  requirements 
for  each  listed  count  per  pound  size 
requirement  were  specified.  Plums 
packed  in  four-basket  crates  were  not  to 
be  subjected  to  the  eight-poimd  sample 
test  When  plums  were  packed  in  four- 
basket  crates,  the  proposed  four-basket 
crate  requirements  were  to  be  used.  The 
current  minimum  size  regulations  do  not 
specify  four-basket  crate  equivalents  for 
each  count  per  pound  size  requirement 
When  plums  are  packed  in  four-basket 
crates,  the  size  is  indicated  by  the 
arrangement  of  the  fruit  in  the  top  layer. 
For  example,  the  term  "6x6"  means  diat 
the  top  layer  contains  six  rows  with  six 
pieces  of  fiuit  in  each  row  and  the  term 
"4x5"  means  four  rows  with  five  pieces 
of  fruit  in  each  row.  The  minimum  size 
for  non-listed  varieties  was  to  continue 
to  be  139  plums  per  eight-poimd  sample 
or  "6x6"  when  packed  in  four-basket 
crates. 

In  addition,  the  proposal  included 
changes  to  establish  variety-specific  size 
requirements  for  plums  varieties  now 
produced  in  commercially  significant 
quantities  and  to  remove  one  variety  no 
longer  produced  in  significant  quantities 
bom  variety-specific  size  requirements. 
Specifically,  the  Ambra.  Black  Ace, 
Black  Giant  Black  Gold,  Royal 
Diamond,  Royal  Garnet  and  Shayna 
varieties  of  plums  were  proposed  to  be 
added  to  the  variety-specific  size 
requirements  in  paragraph  (b)  of 
i  917.46a  The  Bee  Gee  variety  of  plums 
was  proposed  to  be  removed  from  the 
variety-specific  size  requirements. 
Shipments  of  the  varieties  that  were 
proposed  to  be  individually  regulated 


exceeded  10,000  packages  during  the 
1987  season.  Shipment  of  the  variety 
that  was  proposed  to  be  removed  fi^m 
the  varied-specific  size  requirements 
fell  below  5,000  packages  during  the 
1987  season. 

Numerous  comments  were  received 
fix)m  interested  persons  supporting  and 
opposing  these  recommendations.  Those 
supporting  the  recoounendations 
generally  reflected  the  rationale  of  the 
committee  in  recommending  the 
proposed  size  changes:  namely,  that  the 
implementation  of  the  recommended 
changes  would  help  the  California  plum 
industry  sell  more  fruit  and  encourage 
repeat  purchases.  The  proponents 
further  contend  that  the  elimination  of 
small-sized  plums  would  respond  to 
consumer  demands  for  larger  fruit  A 
consumer  research  study  conducted  and 
paid  for  by  the  committee  indicated  that 
the  basic  problem  hurting  plum  sales 
was  small  size.  Other  commenters 
indicated  that  through  cultural  practices 
larger  size  fritit  can  be  produced  and 
yields  can  be  increased  throughout  the 
production  area. 

The  commenters  opposing  the  size 
increases  indicate  that  they  have 
consistendy  found  markets  here  and 
abroad  for  the  plums  proposed  to  be 
eliminated,  and  that  the  sale  of  these 
sizes  has  been  profitable.  Many 
expressed  concern  that  if  shipments  of 
smaller-sized  plums  were  eliminated, 
they  would  suffer  severe  economic 
hardships  especially  in  the  early 
production  areas  of  Kern  and  southern 
Tulare  counties.  Others  contended  that 
the  marketing  problems  experienced  in 
1984  and  again  in  1987  were  due  to  an 
oversupply  of  pliuns,  not  because  small 
plums  were  not  desirable.  Many  in 
opposition  indicated  that  it  is  too  late 
for  them  to  take  the  necessary  cultural 
practices  in  recognition  of  the  size 
increases  of  the  magnitude  proposed. 

After  further  considering  the 
committee's  recommendation,  its 
supporting  information,  and  all  of  the 
comments  received  in  response  to  the 
proposed  size  changes  several  things 
stand  out  There  is  honest  disagreement 
within  the  industry  on  whether  there  are 
or  are  not  profitable  markets  for  the 
plums  proposed  to  be  eliminated, 
whether  or  not  the  early-season  sales  of 
the  plums  to  be  removed  do  in  fact 
adversely  impact  sales  of  plums  frtim 
the  later  production  areas,  and  whether 
or  not  shipments  of  some  varieties  of 
plums  would  be  disproportionately 
reduced  because  of  the  higher  size 
requirements.  There  is  agreement  that 
growers  in  both  the  early  and  later 
production  areas  would  be  affected  in 
some  way  by  the  proposed  size  changes. 
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However,  there  is  strong  disagreement 
as  to  w^dier  ornot  die  impact  on  die 
giowets  and  padcers  in  die  earlier 
prodnction  areas  would  be  harsher  than 
on  those  in  the  later  growing  areas. 
FinaUy.  it  is  too  late  this  season  for 
growers  to  make  any  cultural  changes 
on  the  basis  ai  the  fwoposed  size 
increases  if  they  have  not  already  done 
so.  Shipments  of  1988  crop  phm>s  began 
the  first  week  of  May. 

The  wide  divergence  of  views  on 
these  important  issues  within  the 
industry  indicates  that  further  analysis 
of  the  proposed  size  increases  is 
necessary  by  die  committee  to  address 
these  issues  and  determine:  (1)  How 
shipments  of  smaller  plums  affect  the 
overall  price  structure  for  phuns:  (2)  the 
impact  smaller  size  plums  have  on  the 
marketability  of  plums  in  general;  (3)  the 
effect  of  smaller  plums  on  ccmsumer 
acceptance  and  price:  and  (4)  the  effect 
of  the  size  increases  on  the  total  supply 
mariteted  in  domestic  and  foreign 
markets.  Additional  information  also 
needs  to  be  developed  on  the  contention 
that  the  proposed  increases  would  cause 
inequities. 

llierefore.  the  Department  has 
decided  not  to  adopt  the  ccnnmittee's 
size  recommendation  which  would  have: 
(1)  Increased  the  size  reqidrements  for 
47  varieties  of  plums  by  decreasing  the 
number  of  plums  allowed  in  an  ei^t- 
pound  sample  (variety-specific  count  per 
pound  requirements);  and  (2]  added 
four-badtet  crate  equivalents  for  each 
listed  count  per  pound  size  requirement 
(plums  packed  in  four-basket  crates 
were  not  to  be  subjected  to  the  eight- 
pound  sample  test). 

Also,  the  Deparbnent  has  decided  not 
to  adopt  the  recommendation  which 
would  have  added  die  Ambra,  Black 
Ace,  Black  Giant,  Black  Gold.  Royal 
Diamond,  Royal  Garnet  and  the  Shayna 
to  the  list  of  varieties  subject  to  variety- 
specific  size  requirements.  The 
requirements  for  these  varieties  were 
proposed  at  the  hi^er  levels  widi  four- 
basket  crate  equivalents  which  the 
Department  has  decided  not  to  adopt 
The  Department  does  not  have  die 
infbrmatian  necessary  to  accurately 
convert  the  proposed  size  requirements 
to  an  equivalent  in  the  conent  system 
since  these  varieties  were  not  previously 
covered  under  the  current  tryttem. 
Therefore,  these  varieties  wiS  continue 
to  be  subject  to  the  138  plums  per  eight- 
pooad  samide  requireaients  for  noor 
listed  varieties. 

Hiis  actkn  adcqrts  without  change  die 
decrease  in  die  variety-spadfic  size 
requirements  for  die  Shanon's  Plum 
variety  of  phuns,  and  the  removal  of  the 
Bee  Gee  phnn  variety  from  die  variety- 
specific  size  requirements.  With  regard 


to  the  Sharron's  Plum  variety,  die 
number  of  phans  allowed  in  an  eight- 
pond  san^  of  phans  will  be 
increased  from  61  to  63.  This  is  intended 
to  more  aocarately  reflect  the  sizing 
characteristics  of  this  pfaim  variety.  The 
removal  of  the  Bee  Gee  variety  of  plums 
from  the  variety-spadfic  size 
reqairements  will  sol^ect  such  phans  to 
the  mmimiMi  gize  fat  non-listed 
varieties,  which  is  139  phuns  per  ei^t 
pound  sample.  Both  of  diese  actions 
reduce  the  regulatory  burden  on 
handlers  and  would  not  be  detrimental 
to  the  quality  efforts  of  the  California 
phan  industry. 

Further,  the  pnqmsal  included 
revisions  in  parag^Mi  (a)  of  1 917.460  to 
clarify  the  plum  maturity  requirements 
and  simplify  the  maturity  determination 
system  currently  used  by  the  plum 
industry.  Among  other  things,  the 
proposed  revision  of  paragraph  (a) 
specified  that  no  handler  can  ship  phuns 
unless  they  are  at  least  'Vell-matiued." 
as  defined  in  paragraph  (d)  and 
specified  the  role  cS  Fedoal  or  Federal- 
State  inspectors  in  making  "well* 
matured"  determinations. 

It  was  proposed  that  the  first  sentence 
of  paragraph  (a)  be  revised  to  read:  "No 
handler  shall  ship  any  lot  of  packages  or 
containers  of  any  phuns  unless  such 
plums  grade  at  least  U.S.  No.  1.  except 
that  die  phuns  shall  be  'weU-aiatnred.' 
rafter  tlun  'mature,'  but  not  overripe  or 
shrivried."  lids  change  was  intended  to 
clarify  die  fad  that  all  plums  maiketed 
under  *hi»  program  must  be  "well- 
matured."  rather  than  "mature"  as 
defined  hi  the  \33.  grade  standards  for 
phuns.  Since  May  la  1960  (45  FR  33666; 
May  2a  I960)  plums  have  been  required 
to  be  '*weU-aiatiired"  radwr  dian 
"mature,**  and  this  requirement  has  bean 
inqdemented  by  the  Federal-State 
Inspectioo  Service  since  that  time. 

In  addition  to  spedfytaig  that  plums 
must  be  "weUnnatured"  the  proposed 
change  d^ned  "well-matured"  to  mean 
a  condition  distincdy  more  advanced 
than  *^aiature."  "Mature"  is  defined  in 
die  U.S.  grade  standards  as  follows: 
"  'Matiire'  means  diat  die  frntt  has 
reachad  die  stage  of  maturity  whidi  will 
iasnie  a  proper  nn«npl«Hnn  at  the 
ripening  proceee,**  TUs  is  a  minimum 
standard  of  matmtty  which  was  in  effect 
before  the  more  recant  advances  hi 
haiiHling  and  distribution  techniques 
and  does  not  predada  iaqwcttaig  to  a 
higher  degree  of  maturity.  In  I960,  hi 
fact  it  was  determined  that  pboas 
picked  and  p^^ft  at  this  *"'"'"""" 
maturity  level  were  pooriy  received  by 
consumers  because  they  lacked  flavor 
and  were  too  hard.  ComDents  dtocassed 
later  nppoA  die  contention  of 
proponents  that  the  "well-matured" 


requirement  has  residted  in  more 
consumer  acceptance  and  expansion  of 
maricets  for  California  phans. 

To  ascertain  conqiUance  with  die 
"weUnnatared"  standard  with  regard  to 
each  variety  of  phmis,  various  tests  are 
used.  Since  198a  die  Fednal-State 
Inspection  Service,  based  on  its 
expertise,  has  been  primarily 
responsible  for  detemining  which 
specific  test  or  tests  should  be  used  for 
each  variety  of  plums  and  which  test 
levd  (e^.,  particnlar  percent  of  color  or 
particular  color  dbip)  is  appropriate  for 
each  variety.  When  the  Federal-State 
Inspection  Service  has  sufficient 
experience  with  a  variety  to  determhie 
that  a  particular  test  or  tests  and  a 
particular  test  level  should  normally  be 
appropriate  for  the  entire  prodnction 
area  for  every  year,  it  has  advised  the 
committee  of  that  determlnatioo.  The 
committee  has  then  ratified  that 
determination,  publishing  it  in  its  annual 
bulletin.  After  sudi  a  determination  for 
a  particular  variety  has  been  published, 
variances  during  the  season  or 
permanent  changes  between  seasons 
have  been  made  by  the  committee  or  its 
maturity  subcommittee.  The  committee 
and  ite  staff  have  provided  advice  to  the 
Federal-State  Inspection  Service  in 
itmlring  ita  maturity  determinations,  and 
likewise  die  Fedoal-State  Inspection 
Service  and  the  committee  staff  have 
advised  the  oonimittee  and  ite  maturity 
subcommittBe  in  n»«lring  variances  and 
changes. 

To  lessen  die  burdens  on  committee 
members,  it  vm»  proposed  that  dw 
responsttiility  for  variances  during  the 
season  and  changes  between  the 
seasons  be  given  to  the  Federal  or 
Federal-State  Inqpection  Service.  This 
change  would  have  simplified  the 
procedures  by  assignfaig  all  maturity 
determinatiaBS  and  die  application  of 
those  detenuinadans  to  one  group.  In 
mcddng  this  proposal,  it  was  intended 
diet  the  Ftateral  or  die  Federal-State 
Inspacdoa  Service,  vddle  considering 
variances  and  diangas,  would  seek  the 
advice  of  the  ooBudttee  and  ite  staff  hi 
order  to  drew  iqxm  daeir  wealth  of 
eaqpertise.  It  aras  also  intended  that  any 
changes  and  any  varianoes  would  be 
applicable  to  all  growen  a^id  handlen 
of  the  particnlar  variety.  Finalfy,  it  was 
hitended  diaf  any  chai^iee  and 
variances  woald  be  msde  at  die 
supervisoiy  level  of  the  Federal  or  the 
Federal-State  faspacMon  Service,  radier 
dian  by  the  partindar  paddnghouse 
inspector.  This  was  intended  to  ensure 
that  theae  dedsfcias  are  made  by  those 
who  have  tha  gnatest  background  and 
expettiae  and  adio  are  in  a  poaitton  to 
be  knowdedgeable  concerning  current 


ctmditions  throughout  the  entire 

production  area. 
Furdier,  a  table  was  proposed  to  be 

added  to  paragraph  (a)  of  i  817.460  to 
spedfy  color  diips  and  other  maturity 

guides  which  the  Federal  or  the  Federal- 
State  Inspection  Service  intended  to  use 
for  the  specified  varieties  of  plums. 

For  diese  varieties,  it  was  proposed  to 
continue  the  requirement  that  not  less 
than  60  percent  of  any  lot  shall  meet  the 
surface  color,  flesh  color,  or  spring 
requiremente  estaUidied  for  the  variety, 
or  not  less  than  90  percent  of  any  lot 
shall  meet  the  ground  color  standard 
established  for  that  variety. 
The  varieties  listed  in  the  table  were 

'  those  described  above  where  the 
Inspection  service  has  suffident 
experience  to  determine  a  generally 
aM>ropriate  test  or  tests  and  test  levels. 
It  was  proposed  that  the  Federal  or 
Federal-State  Inspection  Service  would 
have  the  authority  to  make  variances 
from  the  guides  in  the  table  during  the 
season  fw  any  variety  to  reflect  dtanges 
in  crop  and  weather  conditions  that 
would  make  the  guide  an  inappropriate 
measure  of  "wdl-matured."  For 
varieties  not  listed  in  the  table,  the 
Federal  or  Federal-State  Inspection 
Service  would  use  such  teste  as  it  deems 

ispproprtate. 

Several  changes  were  proposed  in  die 
table  from  the  Ust  in  die  1987  Plum 
Bulletin.  The  maturity  guide  for  Roysum 
plums  was  proposed  to  be  changed  by 
adding  "green  streaking"  as  a  maturity 
indicator  with  regard  to  ground  color. 
Hiis  was  intended  to  help  make 
maturity  determinations  for  this  variety 
of  plums  more  accurate.  The  "well- 
matured**  guide  for  fresh  prune/plums 
was  proposed  to  be  revised  by  dianging 
die  basis  used  in  determining  die 
soluble  sdids  average  from  a  base 
which  requires  the  consideratidn  of 

V  Varyhig  amounto  of  die  least  mature 
appearing  fruite  to  one  which  only 
requires  a  representative  sample. 
Experience  has  indicated  that  die 
current  procedure  is  overly  restrictive. 
Also,  the  soluble  solids  percentage  for 
fresh  Ftanch  Prunes  used  as  a  guide  by 
die  Federal  or  Federal-State  Inspection 
Sdrvice  would  be  reduced  from  18 
percent  to  18  percent  The  French  Prune 
has  been  developed  for  a  one-pidc 
harvest  and  some  handlen  have  had 
difficdty  meeting  the  19  percent 
reqnireoient  in  past  seasons.  In  view  of 
ttite.  Fkendi  prunes  should  be  able  to 
meet  the  wdl  uuitured  standard  at  18 
percent  "SohiUe  solids"  percentages 
are  hij^dy  ooirelated  widi  the  sweetness 
of  the  fruit  juices.  No  commento  were 
received  with  respect  to  these  proposed 
changes.  Thoefore,  they  are  adopted  as 
proposed. 


Numerous  commento  were  received 
regarding  odier  aspecte  of  the  proposed 
maturity  requiremente  and  variance 
procedures.  Some  commenters  disagreed 
with  or  suggested  modifications  to  die 
proposed  requiremente  and  procedures. 
Some  commenten  requested  diat  the 
current  "areU-matnred"  requirementa 
cuulluue  in  effect  Other  commenten 
thou^t  that  die  maturity  requiremente 
should  be  returned  to  the  level  which 
existed  in  1660  or  to  the  mature 
requiremente  qiedfied  in  U.S.  No.  1 
grade  standards.  Sonw  dwoght  that  the 
variance  procedures  were  lacking 
because  an  appeal  process  was  not 
provided  to  review  the  setting  of 
standards  hi  the  first  place  or  for 
reviewing  variance  decisions.  Two 
commenten  suggested  diat  die  proposed 
definition  ol  "well-matured"  be  darified 
and  made  more  specific  as  it  related  to 
the  condition  of  fruit  to  make  dedsions 
on  variances  more  objective. 

In  many  instances,  the  favorable 
commente  and  other  information 
suffidendy  refoted  the  unfavorable 
comments,  particularly  regarding  the 
desirability  of  continuing  the  "well- 
matured"  requirement  Contrary  to  some 
commenten'  contentions,  at  least  one 
study  has  been  conducted  which 
indicates  that  the  implementation  of  the 
"well-matured"  requirement  has 
resulted  in  greater  consumer  acceptance 
of  the  fruit  than  existed  prior  to  1980. 
Further,  the  shipmente  of  "well- 
matured"  fruit  as  opposed  to  "mature" 
fruit  have  helped  the  industry's  market 
expansion  efforts.  In  fact  the 
requirement  has  been  generally  well 
received  by  the  industry,  retailers,  and 
the  consuming  public 

In  fact  one  commenter  submitted  a 
Pi'aal  Report  of  California  Summer 
Fruits  Retailer  Research  by  Ervin  D. 
Iluerk.  Kfr.  Thuerk  is  a  marketing 
consultant  with  the  Thueric  Pro-Con 
Company  in  Wesdake  Village. 
California.  Mr.  Thuerk  directed  a  project 
to,  among  other  things,  punue  individual 
retailen'  attitades  and  their  wants  and 
needs  for  fruit  quahty  and  maturity. 
Meetings  were  held  widi  twenty-five 
companies  in  approximately  twenty 
dties,  representing  neariy  17.000  retaU 
supermarketo,  which  equals  a  38.7 
percent  share  of  the  total  industry  unite 
operated.  Information  was  obtained  on: 
(1)  Product  needs  in  the  fredi  produce 
industry;  (2)  reteU  marketing  trends  and 
how  diey  are  changing;  (3)  amsumer 
attitades  and  their  dianging  wants  and 
needs;  (4)  the  development  of  future 
programs  for  die  mariceting  of  California 
summo'  firuits;  and  (5)  attitudes  toward 
industry  stendards  and  marketing 
programs.  The  findings  indicate  tibat 
eariy  season  fruit  wUch  is  picked 


immature  does  not  provide  satisfaction 
to  the  consumer  and  does  not  encourage 
repeat  purchases,  and  does  not  benefit 
the  market  Fruit  has  to  look  good  to  get 
the  consumer  to  bay  it  but  it  must  also 
taste  good  to  foster  additional  sales. 
There  is  definitely  a  lag  effect  on  sales 
from  poor  eating  quality  on  the  varieties 
which  follow.  When  this  occnn  prices 
are  depressed  because  die  pqidines  are 
filled  widi  poor  fruit  according  to  the 
executives  interviewed. 

In  addition,  a  maiketiBg  extension 
pomologist  from  the  University  of 
Califocma  at  Davis  indicated  diet  in  the 
late  lOTOTs  the  post  harvest  performance 
of  a  number  of  oomnerdal  plum 
cultivare  had  been  evaluated.  In  these 
tests,  researdien  found  that  low 
maturity  fruit  tended  to  be  more 
susceptible  to  bruising  (espedally 
vibration  bruising),  and  also  more 
susceptible  to  fleih  browniug  following 
bruising.  He  further  indicated  that  size  is 
generally  correlated  with  maturity  in 
fruits.  Typically  in  any  population  of 
fiuits,  the  smallest  size  fruite  will  be 
lower  in  sugars,  and  often  less 
physiologically  mature,  than  larger 
fruite.  He  went  on  to  say  that  this  is 
especially  true  in  a  climate  like 
California,  where  the  bloom  period  is 
normally  prolonged  and  thus  size  may 
indicate  the  length  of  die  growing 
season  for  the  individual  fruite 

The  Tliuerk  report  described  earlier 
also  addresses  the  commento  that  the 
"well-matured"  requirement  does  not 
reflect  the  different  needs  of  buySn  in 
maricets  tar  fiom  the  production  area 
compared  to  buyen  hi  neari)y  maiketo. 

In  addition,  a  comment  from  the 
Executive  Vice  President  of  the 
Canadian  Fruit  Wholesalere  Assodation 
indicated  that  some  of  ito  memben  feel 
that  the  current  "well-matured" 
standard  has  played  an  important  role 
m  keeping  hi^  Quality  consumer, 
acceptable  fiuit  grown  in  the  United 
States  available  in  Canadian  markets. 
The  memben  (rf  die  assodation  polled 
felt  that  a  change  from  the  'Veil- 
matured"  to  the  mature  standard  would 
be  regressive  and  would  hurt  sales. 
Along  the  same  lines,  a  buyer  in 
Chelsea,  Massachusetts,  indicated  that 
it  is  extremely  important  for  California 
padcen  to  maintain  die  high  quality, 
taste,  appearance,  and  shelf  Ide  that 
their  customen  have  come  to  expect  To 
continue  ito  trend  of  buying  more  and 
more  fruit  the  buyer  indicated  that  the 
"well-matured"  standard  should  be 
maintained. 

In  response  to  the  commento'  udio 
asserted  that  the  teste  currently  hi  effect 
are  more  restrictive  than  when  die 
"well-matured"  requirement  was 
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implemented  in  1980,  there  has  been  an 
increase  in  the  number  of  color  chips 
used.  However,  the  initial  chips  were 
not  considered  adequate  to  cover  the 
variations  in  color  among  the  numerous 
varieties.  As  a  result,  gradations  in  color 
have  been  added  to  more  accurately 
reflect  the  characteristics  of  the  many 
varieties  of  plums.  Therefore,  the 
niunber  of  color  chips  per  se  does  not 
support  the  contention  that  the  color 
chips  are  more  restrictive  now  than 
there  were  in  1980  and  1981. 

One  commenter  stated  that  the  price 
received  for  "well-matured"  fruit  has  not 
adequately  compensated  for  the 
increase  in  harvesting  costs  that  have 
been  incurred.  However,  the  commenter 
did  not  document  this  claim.  Further,  the 
"well-matured"  requirement  has  in 
general  contributed  to  the  economic 
health  of  the  plum  industry.  More  than 
100,946,000  packages  of  California  plums 
have  been  inspected  and  shipped  since 
the  "weU-matured"  requirement  became 
elective  in  1980.  Also,  when  the 
growers  under  this  program  participated 
in  1986-87  in  a  referendum  to  determine 
industry  support  for  the  plum  marketing 
order  program,  a  majority  of  those 
voting  favored  continuance  of  the 
program.  It  is  doubtful  that  growers 
would  favor  continuing  a  program  that 
resulted  in  considerable  lost  profits. 

Some  commenters  expressed  the  view 
that  the  maturity  levels  have  been 
drastically  raised  to  control  volume  as 
opposed  to  causing  better  consumer 
quality  fruit  to  reach  the  maricet  One  of 
these  commenters  indicated  that  this  is 
evidenced  by  the  decrease  in  packages 
shipped  per  acre  from  1980  to  1987  even 
though  increasing  acreage  was  coming 
into  production  with  a  substantially 
higher  number  of  trees  planted  per  acre. 
However,  this  commenter's  evaluation  is 
inconclusive  because  he  did  not 
consider  other  factors  ib  addition  to  the 
"well-matured"  requirement  that  could 
affect  the  amount  of  plums  shipped  to 
the  fresh  maricet  Other  factors  could 
lead  to  a  reduced  number  of  cartons 
shipped  per  acre,  such  as  age  of  the 
trees,  weather,  cultural  practices,  and 
failure  to  meet  other  types  of  handling 
requirements  such  as  minimnin  size 
requirements. 

One  commenter  indicated  that  the 
spring  test  for  some  plum  varieties  was 
arbitrary  because  results  can  vary 
depending  on  the  strength  of  the 
inspector  and  how  hard  the  inspector 
squeezes  the  fruit  and  the  test  therefore, 
should  be  eliminated.  While  the 
Department  acknowledges  that  the 
strength  of  inspectors  can  vary,  the 
Department  contends  that  the  inspectors 
are  trained  in  proper  techniques  lot 


applying  the  spring  test  which  should 
compensate  for  th^  difference  in 
strength.  Therefore,  the  difference  in  the 
strength  among  inspectors  is  not 
grounds  for  eliminating  the  spring 
requirement. 

One  commenter  requested  an 
exemption  for  "leaf  spots"  and 
recommended  a  10  percent  exemption 
from  the  "well-matured"  requirement  be 
established  as  long  as  the  fruit 
otherwise  meets  the  U.S.  No.  1  standard. 
These  recommendations  are  being 
referred  to  the  committee  for  evaluation. 

In  view  of  the  foregoing,  this  action 
adopts,  the  proposed  maturity 
requirements  described  above  to 
recognize  the  interest  of  California  plum 
growers  and  handlers  in  maintaining  the 
quality  and  maturity  of  the  plums  they 
market  As  stated  previously,  in  1980,  it 
was  determined  that  plums  picked  and 
packed  at  the  minimum  standard  of 
maturity,  "mature,"  were  poorly 
received  by  consumers  because  they 
lacked  flavor  and  were  too  hard.  The 
evidence  indicates  that  the  "well- 
matured"  requirement  in  effect  since 
that  time  has  resulted  in  more  consiuner 
acceptance  and  the  expansion  of 
markets  for  California  plums. 

We  do,  however,  believe  that  a  more 
spedflc  definition  of  "well-matured" 
could  be  helpful.  Therefore,  comments 
are  invited  on  developing  a  definition 
with  more  specificity. 

In  addition  to  the  comments  received 
on  the  size  and  maturity  requirements, 
the  Department  received  comments  on 
the  variance  procedures  described  in  the 
proposed  rule.  The  proposal  stated  that: 
"The  Federal  or  the  Federal-State 
Inspection  Service  has  the  authority  to 
make  variances  for  any  variety  from  any 
guide  or  tests,  including  those  in  Table  I, 
during  the  season  to  reflect  changes  in 
crop  or  weather  conditions  that  would 
make  the  existent  guide  an 
inappropriate  measure  of  "well- 
matured." 

The  purpose  of  this  change  was  to 
relieve  the  maturity  subcommittee  of  the 
burden  of  making  variances  during  the 
season  bedause  committee  members  are 
dispersed  over  a  wide  geographic  area 
and  have  daily  responsibilities  with 
regard  to  their  own  businesses. 

However,  conunents  from  the 
committee  and  officials  from  the 
Federal-State  Inspection  Service 
indicated  that  the  committee  and  its 
maturity  subcommittee  should  continue 
to  play  a  direct  role  in  making  final 
determinations  on  making  changes  and 
granting  variances  in  the  maturity 
guides  used  in  determining  whether  the 
fruit  meets  the  "weU-matured"  standard. 
The  commenters  indicated  that  these 


very  important  decisions  should  not  rest 
solely  in  the  hands  of  one  group,  but 
they  should  be  fair  and  timely  because 
of  the  perishability  of  the  commodity. 

Comments  received  from  the 
California  Department  of  Food  and 
Agriculture  (CDFA)  indicated  that  full 
responsibility  to  allow  or  disallow 
variances  from  color  chip  requirements 
should  not  be  placed  on  the  inspection 
service.  The  comment  indicated  that  the 
CDFA  and  Federal-State  Inspection 
Service  has  provided  and  will  continue 
to  provide  expert  advice  on  the 
condition  or  maturity  of  the  fruit 

The  committee  suggested  that  the  first 
contact  should  be  with  the  Federal-State 
Inspection  supervisor  so  the  supervisor 
would  first  be  able  to  review  the 
problem  to  determine  if  the  problem  is 
with  maturity  or  with  interpretation  of 
an  individual  inspector.  The  committee 
pointed  out  that  in  the  past  die 
supervising  inspector  has  been  able  to 
resolve  many  issues  by  working  with  the 
grower  or  shipper  and  the  packing  house 
inspector.  If  the  situation  could  not  be 
resolved  to  the  satisfaction  of  the 
inspection  service  and  the  requester, 
then  the  requester  would  ask  for  a 
maturity  variance. 

In  view  of  this,  the  Department  has 
decided  to  specify  in  the  regulations 
procedures  for  handling  variances 
during  the  current  and  subsequent 
seasons  which  are  similar  to  those 
currenUy  used.  In  addition,  in  order  to 
respond  to  comments  that  there  is  no 
recourse  to  adverse  decisions  of  the 
maturity  subcommittee,  this  interim  final 
rule  establishes  a  procedure  for 
appealing  those  decisions.  These 
procedures  are  specified  in  paragraph 
(a](3)  of  S  917.460. 

Under  these  procedures,  a  grower  or 
handler  may  make  a  request  for  a 
variance  from  the  maturity  guide  by 
calling  an  authorized  committee 
fieldman  to  arrange  for  an  on-site 
examination  of  the  fruit  This  fieldman 
would  call  the  officer-in-charge  of  the 
local  Federal-State  Inspection  Service 
office  to  accompany  the  fieldman  to  the 
site.  If  either  the  fieldman  or  the 
inspection  representative  or  both  agree 
that  a  variance  is  warranted,  the  request 
for  the  variance  and  the  written  views  of 
the  fieldman  and  inspection  official 
shall  be  forwarded  to  the  maturity 
subcommittee  for  review  and  written 
determination.  The  fieldman  shall  notify 
the  requester  when  the  request  has  been 
forwarded  to  the  maturity  subcommittee 
and  whether  the  request  will  be 
considered  at  a  public  or  a  telephone 
meeting.  The  requester  may  attend 
public  meetings  or  participate  in 
telephone  meetings  and  may  provide 


additional  information  in  support  of  the 
request  to  the  chairman  of  the  maturity 
subcommittee  prior  to  a  public  or 
tdephone  meeting.  In  reaching  its 
detenninatioii.  the  subcommittee  shall 
take  into  account  written  conments, 
observations,  and  recommendations  of 
the  fieldman  and  inspection  official  and 
any  other  information  provided  by  the 
requester.  Decisions  of  the  maturity 
subcommittee  shall  be  made  widiin  two 
days  from  the  time  the  request  for 
variance  is  received. 

Because  of  the  perishability  of  the 
fruit,  it  is  imperative  that  decisions  on 
variances  be  made  promptiy.  Because  of 
the  large  geographical  area  involved  and 
the  need  for  timely  decisions,  the 
subcommittee  may  hold  telephone 
meetings.  A  majority  of  the 
subcommittee  must  vote  in  favor  of 
variance.  The  subcommittee  shall 
prepare  a  written  report  of  its 
determination  and  the  reasons  therefor. 
The  fieldman  shall,  in  a  timely  manner, 
inform  the  requester  of  the 
subcommittee's  decision,  the  basis 
therefor,  and  the  procedure  for 
appealing  the  decision.  A  copy  of  the 
written  report  shall  be  provided  to  the 
requester  and  to  the  Department's 
Ccdifomia  Marketing  Field  Office  in 
Fresno,  ff  the  requester  is  dissatisfied 
with  the  maturity  subcommittee's 
determination,  the  requester  may  file  an 
appeal  as  described  later. 

If  after  on-site  review  of  the  request 
neither  the  fieldman  nor  the  inspection 
official  believe  a  variance  is  warranted, 
the  variance  will  not  be  granted  and  the 
matter  will  not  be  referred  to  the 
maturity  subcommittee.  The  requester 
may  however  file  an  appeal  from  this 
determination  in  accordance  with 
procedure  described  below. 

To  file  an  appeal,  the  requester  shall 
notify  the  Plum  Commodity  Committee 
manager  who  will  immediately  refer  the 
appeal  to  the  Af^eal  Committee 
estabUshed  by  this  rule.  It  is  important 
that  the  members  of  the  Appeal 
Committee  are  different  from  those 
serving  on  the  maturity  subcommittee 
which  makes  the  initial  determination.  It 
is  also  important  that  members  of  the 
Appeal  Committee  are  knowledgeable 
about  crop  and  maturity  conditions  in 
the  industry.  Therefore,  the  Appeal 
Committee  shall  consist  of  the  Chairman 
of  the  Peach  Commodity  Committee,  the 
Chairman  of  the  Nectarine 
Administrative  Committee,  and  the 
appropriate  Federal-State  shipping  point 
inspection  program  supervisor,  at  their 
designees.  The  Appeal  Committee  shall 
review  all  documentation  and  any 
further  information  provided  by  the 


requester.  Decisions  of  the  Appeal 
Committee  must  be  made  within  one 
day  from  the  time  the  Plum  Commodity 
Committee  manager  is  notified  of  die 
appeal  recognftang  that  a  final  decision 
must  be  made  promptly.  A  majmity  vote 
of  die  Appeal  Committee  is  needed  to 
grant  a  variance.  The  Appeal  Commitiee 
may  hold  telephone  meetings  in  order  to 
fodUtate  the  decisionmaking  process. 
The  Appeal  Committee  shall  prepare  a 
written  report  of  its  determination  and 
the  reasons  therefor. 

A  representative  of  the  Appeal 
Committee  shall,  in  a  timely  manner, 
inform  the  requester  of  the  Appeal 
Committee's  decision  and  the  reasons 
therefor.  A  copy  of  the  written  report 
shall  be  provided  to  the  requester,  to  the 
committee  manager,  and  to  the 
California  Mariceting  Field  Office. 

Another  change  from  the  proposal  is 
that  any  decision  to  grant  a  variance  for 
a  particular  plum  variety  will  not 
automatically  apply  to  all  growers  and 
handlers  of  that  variety  throughout 
California.  The  committee  and  other 
commenters  have  pointed  out  that  the 
granting  of  variances  on  an  across-the- 
board  basis  throughout  the  state  may 
not  be  appropriate.  Because  of  the 
differences  in  weather  and  growing 
conditions  that  occur  throughout  the 
growing  area  a  variety  grown  in  the  San 
Joaquin  Valley  may  be  "well-mature"  at 
a  lesser  degree  of  color  than  an  orchard 
of  the  same  variety  in  the  upper  San 
Joaquin  Valley.  This  condition  is 
sometimes  si^oificant  and  can  even 
occur  in  nei^boring  orchards. 

The  inspection  and  industry  officials 
designated  to  make  these  variance 
decisions  have  the  necessary 
background  and  expertise  in  fruit 
maturity  and  knowledge  about  growing 
conditions  in  the  production  area. 

It  is  the  Department's  view  that  the 
change  to  delete  one  variety  no  longer 
produced  in  commercially  significant 
quantities  frmn  the  variety-specific 
(named-variety)  size  requirements  and 
to  decrease  those  requirements  for  one 
variety  of  plums  will  not  be  detrimental 
to  small  entities.  These  changes  are 
responsive  to  the  committee's  request  to 
decrease  certain  minimum  size 
requirements.  The  change  to  clarify  and 
revise  the  maturity  requirements  for 
plums  is  intended  to  foster  and  facilitate 
a  greater  understanding  of  these 
requirements  within  the  plum  industry 
and.  as  such,  will  not  result  in  additional 
costs.  The  change  to  the  well  matured 
guides  for  Frendi  Prunes  will  relax 
present  requirements. 

Based  on  available  information,  the 
Administrator  of  the  AMS  has 


determined  diat  die  issuance  of  this 
interim  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

After  consideration  of  all  relevant 
information  presented,  including  the 
committee's  recommendations,  the 
comments  received  in  favor  and 
opposition,  and  other  information,  it  is 
found  that  this  regulation,  as  hereinafter 
set  forth,  will  tend  to  effectuate  the 
declared  policy  of  the  Act 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  that  it  is 
impracticable,  unnecessary,  and 
contrary  to  the  pubhc  interest  to  give 
notice  prior  to  putting  this  rule  into 
effect  and  that  good  cause  exists  for  not 
postponing  the  effective  date  of  this 
action  until  30  days  after  publication  in 
the  Federal  Re^star  because:  (1) 
Shipments  of  1988  crop  phims  began  the 
first  week  of  May  and  this  action  should 
cover  as  much  of  the  1988  crop  as 
possible;  (2)  the  maturity  requirements 
set  forth  below  are  substantially  the 
same  as  currentiy  implemented  and 
should  be  made  effective  as  soon  as 
possible;  and  (3)  this  interim  final  rule 
decreases  the  minimum  size 
requirements  for  two  varieties  of  plums. 

Hie  actions  set  forth  below  are  being 
issued  on  an  interim  final  basis  with 
opportunity  for  written  comments  rather 
than  as  a  final  rule  so  interested  persons 
will  be  able  to  provide  input  on  the 
maturity  modifications  and  still  allow 
the  maturity  procedures  to  be  used  for 
as  much  of  the  1968  shipping  season  as 
possible.  An  opportunity  needs  to  be 
provided  for  interested  persons  to  file 
comments,  but  as  mentioned  earlier,  it 
is  imperative  that  the  maturity 
requirements  and  variance  procedures 
apply  to  as  much  of  the  1988  crop  as 
possible. 

The  committee's  recommendation, 
other  information,  and  aD  written 
comments  timely  received  in  response  to 
this  interim  final  with  request  for 
comments  will  be  considered  prior  to 
any  finalization  of  this  interim  final  rule. 
Commenters  are  encouraged  to  submit 
their  views  in  support  of  or  in  opposition 
to  this  interim  final  rule.  Any  pertinent 
data  to  support  views  and  comments 
should  also  be  submitted. 

List  of  Subjects  in  7  CFR  Part  917 

Marireting  agreements  and  orders. 
Pears,  Plums,  Peaches,  California. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  917  is  amended  as 
follows: 
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PART  SIT-FRESH  PEARS,  PLUMS, 
AND  PEACHES  GROWN  IN 
CAUFORNU 


1.  The  authority  citation  for  7  CFR 
Part  917  continues  to  read  as  follows: 

Authority:  Sees.  1-19, 48  Stat  31,  aa 
amended:  7  U&C  601-674.  1 

2.  Section  917.460  is  revised  to  read  as 
follows: 


§917.460    Piuni  RsguMon  19. 

(a)(1)  No  handler  shall  ship  any  lot  of 
packages  or  containers  of  any  plums 
unless  such  plums  grade  at  least  U.S. 
No.  1,  except  that  the  plums  shall  be 
"well-matured."  rather  than  "mature" 
but  not  overripe  or  shriveled.  Internal 
discoloration  not  considered  serious 
damage  and  healed  growth  cracks 
emanating  from  the  stem  end  which  do 
not  cause  serious  damage  shall  be 
permitted.  In  addition  to  the  above,  any 
lot  of  Tragedy  or  Kelsey  plums  shaU  be 
permitted  an  additional  10  percent 
tolerance  for  defects  not  considered 
serious  damage. 

(2)  During  the  1988  and  subsequent 
seasons,  the  Federal  or  the  Federal-State 
Inspection  Service  will  use  the  maturity 
guides  listed  in  Table  I  in  making 
maturity  determinations  for  the 
specified  varieties.  For  these  varieties, 
not  less  than  90  percent  of  any  lot  shall 
meet  the  surface  color,  flesh  color  or 
"spring"  requirements  established  for 
the  variety  or  not  less  than  90  percent  of 
any  lot  shall  meet  the  ground  color 
standard  established  for  the  variety 
except  that  for  the  Ebony  variety,  an 
additional  lot  tolerance  of  17  percent 
shall  be  permitted  for  fruit  not  meeting 
the  "spring"  requirement  For  verities 
not  listed,  the  Federal  or  the  Federal- 
State  Inspection  Service  will  use  such 
tests  as  it  deems  proper. 

(3)  A  variance  for  any  variety  from  the 
application  of  the  matiuity  guides 
specified  in  Table  I  may  be  granted 
during  the  season  to  reflect  changes  in 
crop,  weather,  or  other  conditions  that 
would  make  the  specified  guides  an 
inappropriate  measure  of  "well- 
matured."  The  maturity  determination 
variance  procedure  is  set  forth  as 
follows: 

(i)  A  grower  or  handler  may  initiate  a 
request  for  a  variance  from  a  maturity 
guide  (e.g.,  color  chip)  by  calling  an 
authorized  committee  fieldman  to 
arrange  for  an  on-site  examination  of 
the  fruit  The  fieldman  shall  call  the 
officer-in-chaige  of  the  local  Federal- 
State  Inspection  Service  ofBce  to 
accompany  the  fieldman  to  the  site. 

(ii)  The  committee  fieldman  and  the 
officer-in-charge  accompany  the 
requester  to  the  site. 


(iii)  If  either  the  fieldman  or  the 
inspection  representative  or  both  agree 
that  a  variance  is  warranted,  the  request 
for  the  variance  and  the  written  views  of 
the  fieldman  and  inspection  official 
shall  be  forwarded  to  the  maturity 
subcommittee  for  review  and  written 
determination.  The  fieldman  shall  notify 
the  requester  when  the  request  has  been 
forwarded  to  the  maturity  subcommittee 
and  whether  the  request  will  be 
considered  at  a  public  or  a  telephone 
meeting.  The  requester  may  attend 
public  meetings  or  participate  in 
telephone  meetings  and  may  provide 
additional  information  in  support  of  the 
request  to  the  chairman  of  the  maturity 
subcommittee  prior  to  a  public  or 
telephone  meeting.  In  reaching  its 
determination,  the  subcommittee  shall 
take  into  account  written  comments, 
observations  and  recommendations  of 
the  fieldman  and  inspection  official,  and 
any  other  information  provided  by  the 
requester.  Decisions  of  the  maturity 
subcommittee  shall  be  made  within  two 
days  fiom  the  time  the  request  for 
variance  is  received.  A  majority  of  the 
subcommittee  must  vote  in  favor  of  the 
variance  for  it  to  be  implemented.  The 
subcommittee  shall  prepare  a  written 
report  of  its  determination  and  the 
reasons  therefor.  The  fieldman  shall,  in 
a  timely  manner,  inform  the  requester  of 
the  subcommittee's  decision,  the  basis 
therefor,  and  the  procedure  for 
appealing  the  decision.  A  copy  of  the 
written  report  shall  be  provided  to  the 
requester  and  to  the  Department's 
California  Marketing  Field  Office  in 
Fresno.  If  the  requester  is  dissatisfied 
with  the  maturity  subcommittee's . 
determination,  the  requester  may  file  an 
appeal  in  accordance  with  paragraph  (v) 
below. 

(iv)  If  neither  the  fieldman  nor  the 
inspection  official  believe  a  variance  is 
warranted,  the  variance  shall  not  be 
granted.  The  requester  may  file  an 
appeal  from  this  determination  as 
specified  in  paragraph  (v)  below. 

(v)  To  file  an  appeal,  the  requester 
shall  notify  the  Plum  Commodity 
Committee  manager  who  wiU 
immediately  refer  the  appeal  to  the 
Appeal  Committee.  The  Appeal 
Committee  shall  consist  of  tfie  Chairman 
of  the  Peach  Commodify  Committee,  the 
Chairman  of  the  Nectarine 
Administrative  Committee,  and  the 
appropriate  Federal-State  shipping  point 
inspection  program  supervisor,  or  their 
designees.  The  Appeal  Committee  shall 
review  all  documentation  and  any 
further  information  provided  by  the 
requester.  Decisions  of  the  Appeal 
Committee  must  be  made  within  one 
day  from  the  time  the  Plum  Commodify 
Committee  manager  is  notified  of  the 


appeal  A  majority  vote  of  the  Appeal 
Committee  is  needed  to  overturn  Uie 
determination  of  die  maturify 
subcommittee.  The  Appeal  Committee 
may  hold  telephone  meetings.  The 
Appeal  Ctmunittee  shall  prepare  a 
written  rep<»t  of  its  determination  and 
the  reasons  therefor.  A  representative  of 
the  Appeal  Committee  shaU,  in  a  timely 
manner,  inform  the  requester  of  the 
Appeal  Committee's  decision  and  the 
reasons  therefn.  A  copy  of  the  written 
report  shall  be  provided  to  tiie  requester, 
to  the  committee  manager,  and  to  the 
California  Marketing  Field  Office. 

Table  I 


Column  A,  variety 


Ace.. 


Amazon. 
Amtn~. 


Andys  Pride._ 

Angee 

Angeteno 

AjineMla  »...».... 

Ashag 

August  Rosa  „. 
Autumn  Rosa.. 
Beeuly 

BseQee 


Column  B,  maturity  gujdss 


Bsny  Rsd...... 

Btadcamtier... 

Black  Beaut .. 

Btock  Giant... 

Black  Jewel.... 
Black  Knight.. 


Carolyn  Hairis.. 


:M  of  surface  mottled  red  color 

ctwracterislic  of  ttie  vwiely. 
.,^or  «i  red  or  Ight  amt>ar  flesh 

color. 
y»  of  surface  red  with  "spring." 
Ful  surface  dart(  red  cotor  with 

spring. 
Some  of  surface  mottled  red 

with  remainder  good  yelk>w 

odor.  G  color. 
Thet  portion  of  the  surface  not 

distinct  red  coior   shaH   be 
.  Igtn  yellow  odor. /cokr. 
Ful  surface  darit  purple  or  Ht 
.dartc  purple  with  remainder 

Ight  greenish  yeNow.  B  color. 
Fun  surface  dart(  red  odor  with 

"spring." 
90  percent  of  surface  dari(  red 

Willi  "spring." 
%  Of  surface  red  or  full  yeltow 

color. /oafer. 
H  of  surface  rsd  color  or  lull 

IgM  yeNow  cdor.f^cobr. 
66  paroam  of  surfaoe  yelowish 

»Mn  or  tace  of  red  i4 

*k  Of  surface  red  color  with 

Spring. 
%  of  swfaoe  red  cdor.  remain- 
der yelow  cdor.  C  color. 
FuS  surface  red  cdor. 
Ful    surface    red    cdor    with 

Fun  aurfaoe  dMnct  red  cdor 
'spring."  or  supenisor 


K"a(  surface  red  cdor  with 
remainder   ye«ow   cdor.    H 

Ful  surfaoe  dari(  red  cdor  with 


Catalna. 


Smooth  shouMers.  44  of  sur- 
face dartt  red  odor  or  ful 
dtolinut  red. 

Ful  dsrfc  red  surface  cdor  or 
ful  dMnct  red  flesh  cdor. 

M  of  aurface  red  cdor  or  ful 
yslowlsti  green  odor.  A 
OBler. 

Vfc  of  eurfaoe  mottled  red  chv- 
acterietic  of  ttte  vwiety  or  K 
red  or  ight  wnber  flesh 
color. 

Not  loss  Sien  95  percent  of  the 
surface  shal  be  dMnct  red 
odor  or  Ml  yelow  cdor.  / 
color, 

Ful  aurface  red  cdor  wNh 
"■Pring." 


TABLE  I— Contir)(jed 


Column  A  variety 


Durado- 


Eariy  Beaut 

Eariy  Ann 

Early  SImka 

Ebony 

B  Dorado 

EMoroea 

Elephant  Heart. 

Eniiy« 

Empress..- 

I 

Frank  Ann. 


Fresno  Black. 
Fresrx)  Rosa.. 

1 
Fri». 

Frontier .«...««. 

Gar.Roea 

Gavora 

Grand  Rosa.... 

Hlwd  Rosa.... 
Honey  Odd— . 


Improved  tale 
Santa  Rosa. 


Column  B,  maturity  guMes 


H  of  surface  red  (any  degree). 


green.  Snwolh  shouldors.  A 
color.  NdK  This  plum  must 
be  consUerad  on  indMdual 


K  of  surfaoe  dMnct  red  cdor 

or  ful  Ight  greenish  yslow 

color.  F  color. 
"Sprina"  ^  of  surface 

purpWibt 

remairvlsr  ysHow  color. 
Osrk  rod  cdor,  remainder  Ml 

Ful    surfaoe   dartc    red    with 

"  '  **     a  1*1.1*1 1  m  ■  I     Im.     ,  ,i|„. 

spmg.    AOURMMM  101  loier. 

ance  of  17  percent  for  fnil 

not  meeting  ttie  spring  re* 

<|ulremont 
"Spring."  Ful  dark  red  surface 

color  or  part  red  wMh  remeirv 

der  yelow  cdor,  except  stsm 

cavity.  OcoHor. 
%  of  surfaoe  red  cdor  or  ful 

Ight  greoriish  yelow  cdor.  O 

color. 
%  of  surtece  mottled  red  cdor 

charadarlslic  of  Sie  variety, 

or  K  red  or  Ight  amber  fleeh 

cdor. 
Vt  d  surface  red  cdor  or  ful 

IgM  greenish  yelow  odor.  8 

odor. 

or  K  dartt  purplsh  Mue,  re- 

■III  ,1 1  li,  it  ii. 
masHiBr  igm 

odor.  B  color. 

Ful  aurface  yelow  cdor.  D 
color. 

%  of  surface  dari(  red  wHh  re- 
minder ful  light 
yelow  odor.  C  color. 

90  peroeni  of  surface  dartc  red 

That  portion  of  Ihe  surfaco  not 

yt/km  cdlor.  /  ootor, 
FuN   auftaoa   iBd   cdor   with 

spring. 
7«  or  sunaoe  motaeo  red  conx 

chsracterlstic  of  the  variety, 

or  %  red  or  Ight  amber  flesh 

odor. 
K  of  surfaoe  red  cohx  or  ful 

Ight  greenish  yelow  cokir.  C 

odor. 
%  of  surface  red  cdor  or  light 

greenish    yelow    cdor.    B 

cdor. 
Vt  of  surface  red  odor  or  ful 

Ight  greerssh  yslow  color.  C 

color. 
%  of  surfaoe  red  cdor  or  yd- 

lowish  green  odor.  B  cdor. 
85  percent  of  surtace  dMnct 

red  odor  or  Ml  Ight  yelow 

cdor,  Ight  green  streetdng 

m  11  ^^  laa  ■  J     C  — « — 

putllMUBO.  r  COtOfi 

red  ookv  Of  fUi  ight  yoNow 
ootofi  Ight  greon  stroaking 

parrnRlOa.  r  OOlOt. 

%  of  aurfaoo  red  color. 

%  of  surfaca  red  color  or  fuN 

l0ht  groonish  yaNow  odor.  C 

color, 
Ful  aurfaoa  rad  with  "spring."* 
Shoddere  and  auiface  smooth 

wan  spring. 


Table  I— Continued 


Column  A,  variety 


King  Oavkl.... 

King  Richard 
King's  Black. 

King's  Red. - 
Laroda ™. 


tate  Duarte. ......... 

Late  Sar«ta  Rosa. 

Unda  Rosa 

Mariposa. 

May  Rosa 


Midsummor . 

PMHR^HiKee ... 

Nubiana 


Padre. 


Prima  Rosa. 
Presideni 


Fresh  Pnjrte/ 
Pkjms. 


Queen  Aim — 


Queen  Rosa... 


Cdumn  B,  maturity  guides 


K  d  surface  red  cdor 
romeinder     Ight 
yslow  odor.  D  odor. 

Ful  surfaoe  red  cdor  or  light 
greenish  yslow.  D  odor. 

K  d  surface  red  with  remain- 
der light  yelow  cdor.  F 
odor. 

Ful  surface  red  cdor  or  ful 
Kghi  yelow  odor.  H  odor. 

Ful  surface  dartc  red  or  derfc 
red  cdor  at  btossom  end 
snd  rsmsindsr  d  surface  ful 
ight  yelow  cdor,  with  a  sur- 
faoe tolerance  d  5  percent 
for  fruN  nd  meeting  the 
yelow  surface  requirement 
Fodor. 

%  d  surfaoe  mottled  red  cdor 
characteristic  d  the  variety, 
or  %  red  or  ight  amber  flesh 
color. 

85  peroeni  d  surface  distinct 
red  cokx  or  fun  light  yellow 
cdor.  ight  green  strealcing 
psrmnisQ.  r  Conor. 

That  portion  d  the  surface  nof^ 
dMnd  red  odor  shaM  be  ful 
yelow  cdor.  /  cdor. 

Vt  d  surface  mottled  red  cdor 
characteristic  d  the  variety, 
w  K  red  or  ight  amber  flesh 
color. 

%  d  surface  red  odor  or  ful 
ight  greenish  yelow.  C  odor. 

Ful  surfaoe  dark  red 

*k  d  surface  red  cdor  with 
spring. 

"Spring."  Ful  surfaoe  daric  pur- 
plsh bhMor  %  surface  dartc 
purplsh  bkis  wHh  rsmsindsr 
ight  amber  cdor  characteris- 
tic d  the  variety. 

Vt  d  surface  red  cdor  or  ful 
ight  greonlah  yeUow  cdor.  B 
cdor. 

M  d  surface  red  odor  with 
romairKfer  ight  greenish 
yelow  cdor.  B  odor. 

%  d  surface  distinct  red  cdor 
Of  fun  ight  greenish  yelk>w 
odor,  f^  color. 

Vt  d  surface  reddish  purple 
ootor  with  remainder  ight 
yelowish  green  color.  A 
cdor.  or  ful  light  greenish 
yellow  cokx.  B  cdor. 

That  portion  d  ttte  surface  not 
red  odor  sftall  be  changing 
in  cdor  from  dark  green  to 
igfit  greea  In  addition,  for  aN 
varieties  d  prijne/pkims 
shipped  fresh,  the  soluble 
soids  shall  average  19  per- 
cent Provfdod,  That  for 
French  Pnjrtes  tl>e  sduble 
soids  shai  average  18  per- 
cent Providod  Furthor,  That 
Moyer  Prurtes  shai  average 
18  percent  soluble  sdicte. 

"Spriiig."  Ful  surface  dartc 
purple  cotor  d  some  purple 
Odor  with  remainder  of  sur- 
face light  greenish  yeltow 
cdor.  S  cotor. 

"Spring."    Vi   d   surface   red 
ootor    or    yelowish 
ootor.  0  ooHar. 


Table  I— Contintjed 


Cdumn  A  variety 

Cdumn  B.  maturity  guides 

Red  Beaut..„ 

*h  d  surface  distinct  rsd  cotor 

or  ful  ight  greenish  yelow 

ootor.  f^  collar. 

RedGtow — 

%  d  surface  red.  remainder 

ful     ight    greenish    yelow 

cdor.  F  cotor. 

Red  Heart 

cfwracleristic  d  ths  vsriety, 

oi*h  red  or  light  amber  flesh 

cdor. 

Red  Rosa     

85  psrceM  d  surface  dMrtct 

red  cdor  or  ful  ight  yelow 

cdor.  Light  green  sireeking 

permitted.  F  color. 

Redroy 

K  d  surface  red  cdor  or  10 

percent  d  surface  red  cotor 

vrilh  remainder  ight  yslow 

cdor.  Fcotor. 

Rich  Red.- „ 

%  d  surface  distinct  red  cdor 

or  fuM  ight  greenish  yelow 

odor,  f^  cotor. 

Rosa  Arm 

y*  d  surface  distinct  red  cdor 

or  ful  ight  yeHow  cdor.  F 

odor. 

Ross  Grande 

y*    d   surface    red    cotor   or 

greenish    yeltow    cdor.     B 

odor. 

Rose  Aim 

or  fui  ight  yelow  odor.  F 

cdor. 

Rosemary 

Vt  d  surfsce  red.  remsindsr 

fdl     ight     greenish     yeHow 

cotor.  f^  cotor. 

Royal  Beeut 

ight  greenish  yelow.  Dcdor. 

Royal  Diamond 

"spring." 

Royal  Gamet.'. 

Ful  surface  red  cdor  or  Ml 

ight  greenish  yeltow  cotor.  G 

cdor. 

Royal  rtod.» 

Ful  surface  cfistinct  red  cotor 

or  W  d  surface  red  cotor. 

remainder  light  yeltow  cotor. 

Coder. 

Royal  Zee 

H  d  surfaoe  red  cotor  or  ful 

Roysum 

%  d  surface  distinct  red  cotor 

d  fun  light  yellow  cotor  with 

green  streaking.  Fodor. 

Santo  Rosa — 

%  d  surface  rsd  cotor  or  ful 

Ight  greenish  yeiow  cdor.  C 

cdor. 

Shayna - 

Ful  surface  red  cdor  or  Ml 

ight  yelow  cotor.  Fcdor. 

Shiro ™ 

Fui    surfsce   greenish    ydtow 

cdor  or  trace  d  red  cotor.  B 

cdor. 

Simka.New 

Ful  surface  dark  red  cotor  or 

Yoricer. 

osnc  color  wnn  remainoer  or 

surface  fuM  Hght  yeHow  cotor. 

Fcdor. 

ft  d  surface  distinct  red  or  fuM 

ight  greenish  yeltow  cotor.  F 

cdor. 

Standaid 

H  d  surfaoo  purpto  cotor  or 

Ml    surface    Itght    greenish 

ydtow  cotor.  B  cdor. 

Swall  Rosa . 

That  portton  d  the  surface  nd 

distinct  red  cdor  shsJI  be  Ml 

ydtow  ootor.  /  cdor. 

Tragedy 

30  pensent  d  surface  purpto 

cotor  V  fuM  Nght  greenish 

yeMow  cdor.  B  odor. 

Valentine 

Vi  d  surface  mottled  red  cotor 

characteristic  of  the  variety. 

or  ^4  d  the  surface  red  or 

ight  amber  flesh  cotor. 
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Table  1— Continued 

Ootom  A,  vvtaly 

Cotumn  B,  mslurlly  guUas 

Shoulders  and  surtM*  smooth 
wlh  "sprtng." 

Note. — Consult  with  ttie  Federal  or 
Federal-State  faupectioa  Service  Supervisor 
for  the  maturity  guides  applicable  to  the 
varieties  not  listed  above. 

(b)  No  handler  shall  ship  any  package 
or  oUier  container  of  any  variety  of 
plums  listed  in  Ckdumn  A  of  the 
following  Table  D  unless  such  plums  are 
of  a  size  diat  an  eight-pound  sample, 
representative  of  the  sizes  of  the  plums 
in  the  package  or  container,  contains  not 
more  than  the  number  of  plums  listed  for 
the  variety  in  Column  B  of  said  table. 

TABL£  II  I 


Colunvi  A.  Vartaly 


AngM.. 


Black  B«wl.. 


iKiigM— 


d'AganSugsr 
Oirado 

Ebony« 


Column  B. 


El  Dorado  > 


rranch  Pvuno- 
Filw 


Grand 
JiriyRMl. 


Jiriy  Santa  Rosa. 

NngOavidZZZ 

tangndard 

Nng-s  Black 

1 


Lata  Sania  Roaa  (inckidbia  bnprowad 

Lata  Sania  Roaa  wid  S«Mil  Roaa)~ 

Linda  Roaa 


lHnMjnwnor..» 
Moyof  Pvufw. 

Nubiana—^ 


Prima  Black_ 
Quaan  Ann._ 
QuaanRoaa- 
RadBeaU.... 
Red  Roaa 


Rh:hR«l_ 
RoaaAnn- 


RoaaAnn_ 


Sania  Roaa 

SnavTon*  Pkan. 


e» 

67 
87 
72 
56 

66 

se 

S8 

61 
63 
66 

139 
74 
60 
66 
68 
67 
96 

139 
56 
61 
71 
54 
64 
69 
47 
SO 
54 
56 
58 

64 
63 
61 
63 
139 
56 
57 
68 
60 
53 
74 
64 
56 
74 
69 
50 
80 
74 
74 
68 
63 


Table  II— Continued 

OMunwi  A|  VwiHy 

ColunnBy 

pk«niP« 

sampia 

50 

74 

83 

51 

(c]  No  handler  shall  ship  any  package 
or  container  of  any  variety  of  plums  not 
nedfically  named  in  paragraph  (b)  of 
this  section,  unless  such  plums  are  of  a 
size  that  an  eight-pound  sample 
representative  of  the  sizes  of  the  plums 
in  the  package  or  container  contains  not 
more  dian  139  phims. 

(d)  Definitions.  As  used  herein.  "U.S. 
No.  1."  "mature."  and  "wirious  damage" 
means  the  same  as  defined  in  the  United 
States  Standards  for  Grades  of  Fresh 
Hums  and  Prunes  (7  CFR  51.1520 
through  51.1538].  "Well-matured"  means 
a  condition  distinctly  more  advanced 
than  "mature." 

Dated  14ay  24. 1968. 
KobartCKaaMjr. 

Dqmty  Director,  Phot  and  Vegetable 
Division.  Agricultural  MaHating  Service. 
[FR  Doc.  88-UO30  Filad  5-26-68;  8:45  am) 
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7  CFR  Part  916 

[OedMt  Na  AMS-FV-M-056IR] 

NectarinM  Qnmn  in  CalNomia;  Size 
nw|w>eniefns  ana  Hmiiniy 
RegutoHona 

AOCNCV:  Agricultural  Mariceting  Service, 
USDA. 

action:  Interim  final  rule  widi  request 
for  comments. 


This  interim  final  rule 
dianges  the  size  regolations  established 
for  OilifonDia  nectarines.  The  increase 
in  variety-specific  size  requirements  for 
numerous  nectarine  varieties  and  the 
increase  in  minimnm  size  requirements 
for  non^isted  varieties  are  designed  to 
make  nectarines  more  marketable  and 
to  give  retailws  and  consumers  a  better 
product  This  rule  also  will  change  the 
coverage  of  the  size  requirements  by 
adding  six  varieties  of  nectarines  and  by 
removing  four  varieties  from  the  variety- 
specific  size  list  In  additian.  this  rule 
spedfiee  the  maturity  requirements  and 
maturity  variance  procedures.  This 
action  is  designed  to  facilitate  nectarine 
maturity  deteiminatioiis  and  promote 
mariceting  of  the  crop.  Interested 
persmis  are  invited  to  comment  on  this 
rule  change. 


DATIS:  This  interim  final  nde  becomes 
effective  May  27, 1968.  Cononents  which 
are  received  by  July  11, 1988.  will  be 
considered  prior  to  issuance  of  die  final 
rule. 


;  Interested  persons  are  invited 
to  submit  written  comments  concerning 
this  interim  final  rule.  Comments  must 
be  sent  to  die  Docket  Clerk.  Fruit  and 
Vegetable  Division.  AMSv  U«)A,  P.O. 
Box  96456,  Room  2065-8,  Wellington, 
DC  20060-6456.  Three  copies  of  dw 
written  material  shaU  be  submitted,  and 
they  will  be  made  available  for  public 
faispection  in  the  office  of  die  Docket 
Cleric  during  regular  business  hours.  The 
comments  should  reference  the  date  and 
page  number  of  diis  issue  of  the  Federal 
Register. 


kflON  COMTACn 

Jeny  N.  Bmwn,  Mariceting  Order 
Administraticm  Branch.  Rvit  and 
Vegetable  Division.  AMS,  USDA.  PXX 
Box  96456.  Room  2S2S-S,  Washington. 
DC  20090-6456;  telephone  202-475-5464 


TARV  ■gOWMATIOH:  This 
interim  final  rule  is  issned  under 
Marketing  Order  No.  916  (7  CFR  Part 
916),  regulating  die  handlhig  of 
nectarines  grown  in  CaUfomia.  This 
order  is  effective  undra  die  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.8.C  601-674),  hereinafter 
referred  to  as  the  Act 

This  interim  final  rale  has  been 
reviewed  under  Executive  Order  12291 
and  Departmental  Regulation  1512-1 
and  has  been  determined  to  be  a  "non- 
major"  rule  under  criteria  contained 
therein. 

Pursuant  to  requirements  set  forth  in 
die  Regulatory  Flexibility  Act  (RFA),  die 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  of  small  entities. 

The  purpose  of  die  RFA  is  to  fit 
regnlatofy  actions  to  die  scale  of 
business  subject  to  sndi  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  ordos  issued  pursuant  to  the 
Act  and  rules  issned  diereunder,  are 
unique  in  that  they  are  brought  about 
thrcHtgh  groiqi  action  of  essentially  small 
entitiM  acting  on  tiielr  own  behalf  . 
Thus,  both  statutes  have  small  entity 
orientation  and  conqmtibility. 

There  are  an)roximatdy  650  handlers 
of  plums,  peaches,  and  nectarines 
subject  to  regulation  under  mariceting 
orders  (7  CFR  Parts  916  and  917),  and 
there  are  approximately  2,030  producers 
of  these  commodities  in  the  regulated 
area.  Small  agricultoral  producers  have 
been  defined  by  the  Small  Business 
Administration  (13  CFR  121.2)  as  those 


having  gross  annual  revenues  for  the 
last  three  years  of  less  than  $500,000, 
and  small  agricidtural  service  firms  are 
defined  as  those  w^ose  gross  annual 
receipts  are  less  than  $3,500,000.  The 
majority  of  handlers  and  producers  of 
sudi  fruit  may  be  classified  as  small 
entities. 

;  Shipments  of  California  nectarines  are 
regulated  by  grade,  maturity,  and  size 
under  Nectarine  Regulation  14  (7  CFR 
916.356,  as  amended  and  published  in 
die  Federal  Register  on  April  29. 1987. 52 
FR 15487,  and  as  corrected  on  May  8, 
1987, 52  FR  17504).  A  proposed  rule 
concerning  the  size  and  maturity 
regulations  was  published  in  the  Federal 
Regisier  on  April  18, 1988,  (53  FR  12800). 
A  eorrection  was  published  in  the 
Federal  Registw  on  May  12, 1988,  (53  FR 
16031).  Numerous  comments  were 
received.  Proposed  changes  to  S  916.356 
were  recommended  by  the  Nectarine 
Administrative  Committee  and  the 
'Department 

This  interim  final  rule  is  based  upon 
the  committee's  recommendation, 
information  submitted  by  the  committee, 
comments  received  both  supporting  and 
opposing  the  action,  and  other  available 
information. 

Inspected  shipments  of  California 
nectarines  for  the  1987  season  totalled 
16.863,000  packages  and  they  were 
primarily  sold  in  the  fresh  market  In 
1987,  die  production  value  of  California 
nectarines  was  about  $65,545,000. 
Although  this  interim  final  rule  would 
impose  requirements  on  the  handling  of 
nectarines,  exemptions  from  the 
inspection  and  certification 
requirements  would  continue.  These 
exemptions  include  provisions  for  the 
shipment  of  minimum  quantities  of  the 
fivit 

Comments  have  been  received  from 
interested  pereons  concerning  the 
proposed  increase  in  minimum  size 
requirements.  Many  of  the  comments 
were  made  by  an  attorney  representing 
two  entities  who  do  business  as 
handlen  in  the  nectarine  industry  and 
fiom  individuals  that  have  an  interest  in 
or  who  work  for  one  of  the  two  entities. 
Comments  were  also  received  from  the 
committee  and  a  few  other  interested 
individuals  concerning  this  metier. 

Generally,  the  material  problems  with 
the  size  proposal  as  asserted  by  its 
opponents  are  that  (1)  No  studies  have 
been  conducted  to  determine  if  small- 
size  nectarines  lack  taste;  (2)  the 
bulletins  used  by  the  cominittee  to 
document  maricet  conditions  and  for 
regulatory  recommendations  are  tainted 
by  the  influence  of  "mega- 
packinghouses";  (3)  the  minimum  size 
■  requirement  often  conflicts  with  the 
"well-matured"  requirement  because  the 


fruit  will  often  meet  the  "well-matured" 
requirement  yet  become  overripe 
because  it  must  remain  on-tree  in  order 
to  increase  in  size  and  meet  the 
minimum  size  requirements;  (4)  the 
proposal  would  drastically  reduce 
volume  of  fruit  shipped  because  in 
addition  to  the  container-based 
dimension  test  (i.e.,  maximum  number 
fruit  per  container)  being  increased 
there  would  also  be  a  proposed  increase 
in  the  weight-based  test  (i.e.,  maximum 
number  of  fruit  in  a  lO-pound  sample) 
which  would  further  reduce  the  volume 
of  fruit  shipped;  and  (5)  it  is  too  late  for 
growen  to  utilize  or  modify  their 
cultural  practices  (i.e.,  pruning  and 
thinning]  in  order  to  meet  the  more 
restrictive  size  requirements  contained 
in  the  proposal. 

Generally,  those  in  favor  of  the  size 
proposal  contend  that  the  size  proposal 
is  warranted  because:  (1)  Studies  have 
been  conducted  to  determine  if  small- 
size  nectarines  lack  taste  and  while  one 
study  found  there  is  "no  clear 
relationship  between  fruit  size  and 
flavor  provided  that  all  fruits  are  picked 
mature,"  such  studies  do  support  the 
contention  that  size  is  an  important 
factor  in  visual  quality;  (2)  the  bulletins 
used  by  the  committee  to  document 
market  conditions  and  for  regulatory 
recommendations  accurately  report  the 
needs  of  the  market  for  better  qualify 
fruit;  (3)  large  fruit  is  necessary  because 
the  "consumer  believes  bigger  is  better 
and  feeb  that  large  size  produce 
represents  better  quality;"  (4)  a  general 
consensus  exists  within  the  nectarine 
industry  that  larger  size  fruit  is 
necessary  for  the  industry  to  compete  in 
the  highly  competitive  fresh  fruit  market 
and  (5)  regardless  of  the  contention  that 
it  is  too  late  for  growers  to  utilize  or 
modify  their  cultural  practices  in  order 
to  meet  the  more  restrictive  size 
requirements  contained  in  the  proposal, 
such  small  size  fruit  should  be  removed 
from  the  market  as  it  would  be  very 
difficult  to  move  and  would  in  turn 
adversely  affect  the  pricing  structure  of 
the  market 

One  commenter  provided  the 
Department  with  numerous  studies  that 
he  had  obtained  from  the  Universify  of 
California  at  Davis.  One  of  the  studies 
foimd  that  "there  is  no  clear  relationship 
between  fruit  size  and  flavor  provided 
that  all  fruits  are  picked  mature." 
Nevertheless,  the  study  stated  that 
consumers  "see  good  qualify  as  good 
appearance,  firmness,  good  flavor,  and 
"nutritive  value."  Furthermore,  the  study 
stated  that  although  "consumers  buy  on 
the  basis  of  appearance  and  feel  their 
satisfication  and  subsequent  purchases 
depend  upon  good  eatiiig  qualify." 


The  Department  finds  that  the 
minimum  size  requirements  set  forth  In 
this  rule  are  needed  to  assure  that  fresh 
nectarines  have  the  various 
characteristics  demanded  by  consumers. 
Different  size  requirements  for  different 
varieties  recognize  varietal 
characteristics  and  market  preferences. 

In  assessing  market  demand,  the 
committee  utilizes  maricet  reports  and 
other  data.  Committee  personnel  survey 
markets  receiving  California  nectarines 
and  determine  the  overall  qualify  and 
sizes  of  the  fruit  offered  and  buyer 
reactions.  The  changes  in  size 
requirements  respond  to  market  needs. 

Another  comment  on  increasing  the 
minimum  size  requirements  is  contained 
in  a  Final  Report  of  California  Summer 
Fruits  Retailer  Research  by  Ervin  D. 
Thueric.  Mr.  Thuerk  is  a  marketing 
consultant  with  the  Thueric  Pro-Con 
Company  in  WesUake  Village, 
California.  Mr.  Thuerk  directed  a  project 
designed  to  ascertain  individual 
retailere'  attitudes  and  their  wants  and 
needs  for  fruit  qualify  and  maturify. 
Meetings  were  held  with  25  companies 
in  approximately  20  cities,  representing 
nearly  17,000  retaU  supermarkets.  These 
supermaricets  equal  38.7  percent  of  the 
total  industry  units  operated. 
Information  was  obtained  on:  (1) 
Product  needs  in  the  fresh  produce 
industry;  (2)  retail  marketing  trends  and 
how  they  are  changing;  (3)  consumer 
attitudes  and  their  changing  wants  and 
needs;  (4)  the  development  of  future 
programs  for  the  marketing  of  California 
summer  fruits;  and  (5)  attitudes  toward 
industry  standards  and  marketing 
programs.  The  findings  indicate  that 
early  season  fruit  which  is  small  in  size 
does  not  provide  satisfaction  to  the 
consumer,  does  not  encourage  repeat 
purchases,  and  nor  does  it  benefit  the 
market. 

Some  commenters  have  contended 
that  the  proposal  would  drastically 
reduce  the  volume  of  finiit  shipped 
because,  in  addition  to  the  container- 
based  dimension  test  (i.e.,  maximum 
number  of  fruit  per  container)  being 
increased,  there  would  also  be  an 
increase  in  the  weight-based  test  (i.e., 
maximum  number  of  fruit  in  a  16-pound 
sample)  which  would  further  reduce  the 
volume  of  fruit  shipped.  The  Department 
disputes  the  contention  that  the 
proposal  would  drastically  reduce  the 
volume  of  fivit  shipped  because  the 
industry  has  recognized  the  fact  that  iii 
past  seasons  small  size  nectarines  have 
been  a  detriment  to  the  trade  and  as 
such  the  industry  has  directed  its  efforts 
toward  production  and  mariceting  of 
betier  qualify  and  larger  size  fruit  The 
Department  finds  that  this  action  is 
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needed  to  provide  fresh  maricets  with 
larger  sizes  of  fruit  preferred  by  these 
nuiricets. 

Finally,  some  commenters  contended 
that  it  is  too  late  for  growers  to  modify 
their  cultural  practices  (Le.,  pruning  and 
thinning)  in  order  to  meet  the  more 
restrictive  size  requirements  contained 
in  the  proposal.  However,  at  the  time  the 
committee  made  its  recommendation 
most  growers  had  begun  to  undertake 
ordinary  cultural  practices  on  their 
orchards  to  attain  desirable  fruit  size. 
Any  committee  recommendation  reflects 
the  sentiments  of  the  industry  and  the 
feasibility  and  practicality  of  the 
contemplated  action. 

The  changes  are  necessary  to  remove 
bom  the  market  diose  sizes  of  fruit 
which  are  not  being  well-received  by 
consumers.  These  actions  are  intended 
to  foster  repeat  purchases  and  maintain 
consumer  satisfaction.  Early  season 
purchases  of  small-sized  nectarines 
have  a  negative  effect  on  total  nectarine 
sales  because  consumers  do  not  make 
repeat  purchases  after  being  dissatisfied 
with  their  original  purchases.  Increased 
size  requirements  are  needed  to  make 
nectarines  more  marketable  and  are 
essential  for  the  consumer  satisfaction 
needed  to  maintain  current  markets  and 
to  build  new  markets.  No  shortage  is 
expected  as  a  result  of  the  size  changes, 
rather,  healt^er  market  conditions  for 
California  nectarines  are  anticipated. 

After  considering  all  of  the  comments 
received,  this  action  adopts  the 
follovring  size  requirements  to  recognize 
the  interest  of  California  nectarine 
growers  and  handlers  in  maintaining  the 
quality  of  the  nectarines  they  market  To 
implement  the  committee's  size 
recommendations,  paragraph  (a)  of 
S  916.356  will  be  revised  to  increase  the 
variety-specific  size  requirements  for  75 
varieties  of  nectarines  and  to  change  the 
size  requirements  for  four  varieties  by 
removing  them  from  the  variety-specific 
size  requirements  and  by  subjecting 
them  to  the  minimiim  size  requirements 
established  for  non-listed  varieties. 

This  action  will  decrease  the  number 
of  nectarines  allowed  in  a  l&-pound 
representative  sample.  For  example,  the 
minimum  size  requirement  for  Early 
Diamond  nectarines  would  be  increased 
frx>m  the  smaller  size  "lOB"  to  the  larger 
size  "96."  Also,  two  new  size 
desipiations  will  be  added  to 
{  916.356(8).  and  one  size  designation 
will  be  removed  from  the  miniimim  size 
requirements  prescribed  in  that 
para^aph.  ^lecifically,  size  "84"  (not 
man  than  84  nectarines  in  a  No.  22D 
standard  log  box)  will  be  replaced  by 
two  new  size  desi^iations,  size  "88"  and 
size  'Sa" 


Also,  under  this  action,  size  "106" 
nectarines  when  packed  in  a  loose-filled 
container  will  be  subject  only  to  a  16- 
pound  sample  test  instead  of  both  the 
16-pound  test  and  the  tray  pack  test  as 
required  previously.  Size  "106" 
nectarines  will  only  be  subject  to  the 
tray  pack  requirement  spediying  that 
such  nectarines,  when  packed  in  molded 
forms  (tray  pack)  in  a  No.  22D  standard 
lug  box,  are  of  a  size  that  will  pack,  in 
accordance  with  the  requirements  of 
standard  pack,  not  more  than  106 
nectarines  in  the  lug  box.  This 
recognizes  that  the  Aurelio  Grand. 
Maybelle.  Mayfire,  and  Royal  Delight 
variety  nectarines  subject  to  the  "^oe" 
size  requirements  normally  develop  wdl 
enough  to  meet  the  tray  pack 
requirements,  but  sometimes  do  not 
produce  enough  soluble  soUds  to  meet 
the  16-pound  weight  test 

This  action  will  also  change  the 
requirements  for  non-listed  varieties  of 
nectarines.  Currently,  the  requirements 
for  non-Usted  varieties  of  nectarines 
specify  a  minimum  size  "106"  to  be 
diipped  during  January  1  through  May 
31  of  each  Rsaal  period,  size  "96"  to  he 
shipped  during  June  1  througb  June  30  of 
each  fiscal  period,  cmd  size  "84"  to  be 
shipped  during  July  1  duough  December 
31  of  each  fisral  period.  This  action  will 
increase  the  requirements  for  nectarines 
to  size  "96"  during  January  1  throu^ 
May  31  of  each  fiscal  period,  size  "88" 
during  June  1  through  June  30  of  each 
fiscal  period,  and  size  "80"  during  July  1 
through  December  31  of  each  fiscal 
period. 

In  addition,  the  maximum  ntmber  of 
nectarines  allowed  in  a  representative 
16-pound  sample  of  "106"  size 
nectarines  will  be  reduced  from  95  to  92. 
For  example,  the  iriinimiim  size 
requirement  for  Royal  Delist  nectarines 
will  continue  to  be  a  size  "106"; 
however,  the  mjurimnin  number  of  Royal 
Delight  nectarines  allowed  in  a 
representative  16-pound  will  be  92  and 
they  will  be  subject  to  the  tray  pack  test 
(not  more  than  106  nectarines  in  a  No. 
220  standard  lug  box)  when  packed  in 
loose-filled  containers. 

In  addition,  this  action  will  establish 
variefy-spedfic  size  requirements  fta 
nectarine  varieties  not  produced  in 
coDunerdally  significant  quantities  and 
remove  varieties  no  longer  produced  in 
significant  quantities  from  variefy- 
spedfic  size  requirements.  Variefy- 
spedfic  size  regulations  for  nectarines 
are  implemented  when  the  nectarine 
variefy  is  produced  in  commerdalfy 
significant  quantities,  i.e.,  shipments  in 
excess  of  10.000  packages  during  a 
season.  When  varieties  are  no  longer 
produced  in  significant  quantities  (less 


than  5.000  packages  during  the  previoas 
season),  they  are  removed  bom  die 
variety — qwdfic  size  requirements,  bat 

are  subject  to.  minfannm  size 

requirements  established  for  noo-listed 
varieties.  The  quantities  used  in  malrfng 
these  determine  tions  are  the  same  as 
those  used  in  prior  seasons.  These 
requirements  are  qwdfied  in  paragraph 
(a)  of  f  91&356.  Spedficalfy.  the  Kism 
Grand.  September  Red,  Son  Diamon. 
and  181-119  varieties  of  nectarines  will 
be  added  to  the  variefy-spedfic 
requirements  in  paragraph  (a)(5)  of 
S  916.356;  May  Diamond  will  be  added 
to  the  variefy-spedfic  requirements  in 
paragraph  (aX4)  of  i  916.350;  and 
Majffire  wiU  be  added  to  the  variefy- 
spedfic  requirements  in  paragrairii  (a)(2) 
of  S  916.356.  The  Armking.  Gee  Red. 
Richards  Grand,  and  Star  Grand 
varieties  of  nectarines  will  be  removed 
from  the  variefy-spedfic  size 
requirements.  Shipments  of  the  new 
varieties  that  will  be  added  to  die 
variefy-spedfic  size  regulations 
exceeded  10,000  packages  during  the 
1967  seascm.  Shipments  of  die  varieties 
that  will  be  removed  from  the  variefy- 
spedfic  size  regulations  feD  below  5,000 
packages  during  the  1987  season. 

Further,  the  April  18  proposal 
included  revisions  in  paragraph  (a)  of 
S  916.356  to  darify  the  nectarine 
maturify  requirements  and  simplify  the 
maturify  determination  system  currendy 
used  by  the  nectarine  industry.  Among 
other  things,  the  proposed  revision  of 
paragraph  (a)  specified  that  no  handler 
can  ship  nectarines  unless  they  are  at 
least  "well-matured,"  as  defined  in 
paragraph  (b)  and  specified  the  role  of 
Federal  or  Federal-State  inspectors  in 
making  "well-matured"  determinations. 

It  was  proposed  that  the  first  sentence 
of  paragraph  (a)(jL)  be  revised  to  read: 
"Any  lot  of  package  or  container  of  any 
variefy  of  nectarines  unless  such 
nectarines  meet  the  requirements  of  U.S. 
No.  1  grade,  except  that  the  nectarines 
shall  be  'well-matured.'  rather  than 
'mature,'  but  not  over-ripe  or  shriveled." 
This  change  was  intended  to  clarify  the 
fad  that  all  nectarines  marketed  under 
this  program  must  be  "weU-matiued," 
rather  than  "mature"  as  defined  in  the 
U.S.  grade  standards  for  nectarines. 
Since  May  16. 1980  (45  FR  32300;  May  16. 
1980)  nectarines  have  been  required  to 
be  "well-matured"  rather  than  "mature." 
and  this  requirement  has  been 
implemented  by  the  Federal-State 
Inspection  Service  since  that  time. 

In  addition  to  specifying  that 
nectarines  must  be  "well-matured."  the 
proposed  change  defined  "well- 
matured"  to  mean  a  condition  distinctfy 
more  advanced  that  "mature." 


According  to  the  U.S.  grade  standards,  a 
nectarine  is  considered  mature  when  it 
has  readied  the  stage  of  growth  which 
will  insure  a  proper  oonqiletian  of  the 
ripening  pcooeas.  This  is  a  minimum 
standard  of  maturify  which  was  in  effect 
before  the  more  recent  advances  in 
handling  and  distribution  techniques 
and  does  not  preclude  ImpecJing  to  a 
higher  degree  of  matorify.  In  1970  the 
committee  reported  diat  "die  matorify  of 
nectarines  at  destination  was  radier 
sevoefy  criticiaed."  Conments 
discasaed  later  support  die  contention  of 
proponents  that  the  "wett-matnred" 
requirement  has  reealted  in  more 
consumer  acceptance  and  expansinn  of 
markets  for  California  nectarines. 

To  ascertain  compKanne  with  the 
"weQHnatnred"  standard  widi  regard  to 
each  variefy  of  nectarines,  varioos  tests 
are  used.  Since  1960,  die  Federal-State 
Inspection  Service,  based  on  its 
expertise,  has  been  primarily         ^ 
responsible  for  determining  which 
specific  test  or  tests  should  be  use  for 
eadi  variefy  of  nectarines  and  which 
test  levd  (e.g.,  particular  color  chip)  is 
appropriate  for  each  variefy.  When  the 
Federal-State  Inspection  Service  has 
suffident  experience  with  a  variefy  to 
determine  that  a  particular  test  or  tests 
or  a  particalar  test  level  should  normaUy 
be  appropriate  for  the  entire  production 
area  for  every  year,  it  has  advised  the 
committee  of  the  detennination.  The 
'  committee  has  then  ratified  that 
determination,  pnblishing  it  in  its  annual 
bulletin.  After  such  a  determinatian  for 
a  particular  variefy  has  been  published, 
variances  duriag  the  season  or 
permanent  chaises  between  seasons 
have  been  made  by  the  coaunittee  or  its 
maturify  sabooaimitte&  The  camnittee 
and  its  staff  have  provided  advice  to  the 
Federal-State  Inspection  Service  in 
making  its  maturify  detetminations.  and 
likewise  the  Fedenl-State  hapectton 
Service  and  the  coimnittee  staff  have 
advised  the  coomittee  ud  its  maturify 
sabooaMBittee  in  making  variances  and 
changes. 

To  lessen  die  baidens  on  committee 
members,  it  was  ptopoeed  ttat  the 
responaibttfy  far  vatianoes  during  die 
season  and  chaagRS  between  the 
seasons  be  given  to  the  Federal  or 
Federal-State  Inspection  Service.  This 
change  woald  have  simplified  die 
procedaies  by  awsigiing  all  maturify 
determinations  and  the  application  of 
those  detennmatiBna  to  one  graop^  In 
making  this  proposal  it  was  intended 
diet  die  Federal  or  die  Federal-State 
InspectioB  Service.  wUle  ooasidering 
vaiiaaces  and  changes,  woold  seek  die 
advice  of  the  committee  and  its  staff  in 
order  to  draw  upon  their  wealth  of 


eiqiertise.  It  was  also  intended  that  any 
changes  and  any  variances  would  be 
apphcabie  to  all  growers  and  handlers 
of  the  particular  variefy.  Finally,  it  was 
intended  that  any  dianges  and 
variances  would  be  made  at  the 
supervisory  level  of  the  Federal  or  the 
Federal-State  InspectiaB  Service,  rather 
than  by  the  particalar  paddngbouse 
inspector.  This  was  intended  to  ensure 
that  these  decisions  are  made  by  those 
who  have  the  greatest  background  and 
expertise  and  vdw  are  in  a  position  to 
be  kmiwledgeeble  uaitetning  cmrent 
Gonditiotie  throughout  the  entire 
productioa  area. 

Pulhei.  a  table  was  proposed  to  be 
added  to  paragrai^  (a)  of  1 91&3S6  to 
specify  cokyr  diips  whidi  die  Federal  or 
the  Federal-State  faispectian  Service 
intended  to  use  the  specified  varieties  of 
nectarines. 

For  these  varieties,  it  was  proposed  to 
conttnne  die  requirement  that  not  less 
than  90  percent  of  the  fiuit  surface  shall 
meet  the  color  guide  established  for  the 
variefy,  and  not  less  than  90  percent  of 
any  lot  shall  meet  the  color  guide 
established  for  die  variefy. 

The  varieties  listed  in  the  table  were 
those  described  above  where  the 
inspection  service  has  suffident 
experience  to  determine  a  generaDy 
appropriate  test  or  tests  aiid  test  levels. 
It  was  proposed  that  die  Federal  or 
Federal-State  Inspection  Service  would 
have  the  audiority  to  make  variances 
from  the  guides  in  the  table  during  the 
season  for  any  variefy  to  reflect  dhanges 
in  crop  and  weather  conditions  that 
would  make  the  guide  an  inappropriate 
measure  of  "well-matured."  For 
varieties  not  listed  in  the  table,  the 
Federal  or  Federal-State  Inspection 
Service  would  use  such  tests  as  it  deems 
appropriate. 

Thcoa  are  no  changes  of  color  diips  in 
the  table  frooBi  die  list  m  die  1987 
Nectarine  BoDetin.  However,  an 
additional  ag^egate  surface  iterance 
ot  10  percent  for  the  Tom  &and  and  01- 
61  varieties  of  nectarines  will  be  added 
to  paragjr^ih  (aKl)(i)  of  1 9ieL3S6.  lUs  is 
intended  to  hdp  make  matnrify 
detandnatioDS  for  these  varieties  of 
nectarines  more  accurate.  This 
exception  is  the  same  as  is  cunendy  in 
effect  for  the  Fairlane  variefy  of 
nectarines.  No  comments  woe  received 
with  respect  to  die  proposed  dianges. 
Ilierefore.  they  are  adopted  as 
proposed. 

Numerous  comments  were  received 
reguding  other  aspects  of  the  proposed 
matnrify  lequiieaBents  and  variance 
procednres.  Soate  commenters  disagreed 
widi  or  suggested  modifications  to  the 
proposed  requirements  and  procedures. 


Some  comramters  requested  that  the 
current  "wril-matured"  requirements 
continue  in  effect  Other  commenters 
thought  that  the  maturify  requirements 
should  be  returned  to  the  level  wfaidi 
existed  in  1980  or  to  the  mature 
requirements  specified  in  U.S.  No.  1 
grade  standard.  Some  thought  that  die 
variance  procedures  were  bddng 
because  an  appeal  process  was  not 
provided  to  review  the  setting  of 
standards  in  die  first  place  or  for 
reviewing  variance  dedsions.  Two 
commenters  suggested  that  the  proposed 
definition  of  "weU-maturecT  be  darified 
and  made  more  specific  as  it  related  to 
the  condition  of  fruit  to  make  dedsions 
on  variances  more  objective. 

In  many  instances,  the  favorable 
comments  and  other  information 
suffidendy  refuted  the  unfavorable 
comments,  particularly  regarding  the 
desirabilify  of  continuing  the  "well- 
matured"  requirement  Contrary  to  some 
commenters'  contentions,  at  least  one 
study  has  been  conducted  which 
indicates  that  the  imptementation  of  the 
"well-matured"  requirement  has 
resulted  in  greater  consumer  acceptance 
of  the  fruit  dian  existed  prior  to  1980. 
Further,  the  shipments  of  "well- 
matured"  frait  as  opposed  to  "mature" 
fiuit  have  hdped  the  industry's  market 
expansion  ^orts.  In  fact  the 
requirement  has  been  generally  well 
received  by  the  industry,  retailers,  and 
the  consuming  public 

In  fact  one  commenter  submitted  a 
Final  Report  of  California  Sununer 
Fruits  Retailer  Research  by  Ervin  D. 
Thuerk.  The  report  was  previously 
described  in  this  document  With 
respect  to  maturify,  the  findings  indicate 
that  early  season  fruit  which  is  picked 
immature  does  not  provide  satisfaction 
to  the  consumer  and  does  not  encourage 
repeat  purchases,  and  does  not  benefit 
the  market.  Fruit  has  to  look  good  to  get 
the  consumer  to  buy  it  but  it  must  also 
taste  good  to  foster  additional  sales. 
There  is  definitefy  s  lag  effed  on  sales 
from  poor  eeting. qualify  on  the  varieties 
which  follow.  When  th^  occurs,  prices 
are  depressed  because  the  pipdines  are 
filled  with  poor  fruit  according  to  the 
executives  interviewred. 

In  eddition.  a  marlceting  extension 
pomnlngist  from  the  Universify  of 
California  at  Davis  indicated  that  in  the 
late  1970's  die  post  harvest  performance 
of  a  number  of  commercial  nectarine 
caltivars  had  been  evaluated.  In  these 
tests,  researchers  found  thst  low 
maturify  fruit  tended  to  be  more 
susceptible  to  bruising  (espedaUy 
vibration  bruising),  and  also  more 
susceptible  to  flesh  browning  following 
bruising.  He  further  indicated  that  size  is 
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generally  correlated  with  matiuity  in 
fruits.  Typically  in  any  population  of 
fruits,  the  smallest  size  fruits  will  be 
lower  in  sugars,  and  often  less 
physiologically  mature,  than  larger 
fruits.  He  went  on  to  say  that  this  is 
especially  true  in  a  climate  like 
California,  where  the  bloom  period  is 
normally  prolonged  and  thus  size  may 
indicate  the  length  of  the  growing 
season  for  the  individual  fruits. 

The  Thuerk  report  described  earlier 
also  addresses  the  comments  that  the 
"well-matured"  requirement  does  not 
reflect  the  different  needs  of  buyers  in 
markets  far  from  the  production  area 
compared  to  buyers  in  nearby  markets. 

In  addition,  a  comment  frt)m  the 
Executive  Vice  President  of  the 
Canadian  Fruit  Wholesalers  Association 
indicated  that  some  of  its  members  feel 
that  the  current  "well-matiued" 
standard  has  played  an  important  role 
in  keeping  high  quality  consumer 
acceptable  firuit  grown  in  the  United 
States  available  in  Canadian  markets. 
The  members  of  the  association  polled 
felt  that  a  change  from  the  "well- 
matured"  to  the  mature  standard  would 
be  regressive  and  would  hurt  sales. 
Along  the  same  lines,  a  buyer  in 
Chelsea,  Massachusetts,  indicated  that 
it  is  extremely  important  for  California 
packers  to  maintain  the  high  quality, 
taste,  appearance,  and  shelf  life  that 
their  customers  have  come  to  expect.  To 
continue  its  trend  of  buying  more  and 
more  fruit,  the  buyer  indicated  that  the 
"well-matured"  standard  should  be 
maintained. 

In  response  to  the  conunenter  who 
asserted  that  the  tests  currently  in  effect 
are  more  restrictive  than  when  the 
"well-matured"  requirement  was 
implemented  in  1980,  there  has  been  an 
increase  in  the  number  of  color  chips 
used.  However,  the  initial  chips  were 
not  considered  adequate  to  cover  the 
variations  in  color  among  the  numerous 
varieties.  As  a  result  gradations  in  color 
have  been  added  to  more  accurately 
reflect  the  characteristics  of  the  many 
varieties  of  nectarines.  Therefore,  the 
number  of  color  chips  per  ae  does  not 
support  the  contention  Uiat  the  color 
chips  are  more  restrictive  now  than 
thoe  were  in  1980  and  1981.  | 

One  conunenter  stated  that  the  price 
received  for  "well-matured"  fruit  has  not 
adequately  compensated  for  the 
increase  in  harvesting  costs  that  have 
been  incurred.  However,  the  commenter 
did  not  document  this  claim.  Further,  the 
"well-matured"  requirement  has  in 
general  contributed  to  die  economic 
health  of  the  nectarine  industry.  More 
than  123354,000  packages  of  California 
nectarines  have  been  inspected  and 
shipped  since  the  "well-matured" 


requirement  became  effective  in  1980. 
Also,  when  the  growers  under  this 
program  participated  in  1986-87  in  a 
referendum  to  determine  industry 
support  for  the  nectarine  mariceting 
order  program,  a  majority  of  those 
voting  favored  continuance  of  the 
program.  It  is  doubtful  that  growers 
would  favor  continuing  a  program  that 
resulted  in  considerable  lost  profits. 

Some  commenters  expressed  the  view 
that  the  maturity  levels  have  been 
drastically  raised  to  control  volume  as 
opposed  to  causing  better  consumer 
quality  fruit  to  reach  the  maiket  One  of 
Uiese  cdm^nters  indicated  that  this  is 
evidenqe^by^e  decrease  in  packages 
shipped  per  acT^hfrefhi  1980  to  1987  even 
though  increasing  acreage  was  coming 
into  production  with  a  substantially 
higher  number  of  trees  planted  per  acre. 
However,  this  commenter's  evaluation  is 
inconclusive  because  he  did  not 
consider  other  factors  in  addition  to  the 
"well-matured"  requirement  that  could 
affect  the  amount  of  nectarines  shipped 
to  the  fresh  market  Other  factors  could 
lead  to  a  reduced  number  of  cartons 
shipped  per  acre,  such  as  age  of  the 
trees,  weather,  cultural  practices,  and 
failure  to  meet  other  types  of  handling 
requirements  such  as  minimmn  size 
requirements. 

One  commenter  requested  an 
exemption  for  "leaf  spots"  and 
recommended  a  10  percent  exemption 
from  the  "well-matured"  requirement  be 
established  as  long  as  the  fruit 
otherwise  meets  the  U.S.  No.  1  standard. 
These  recommendations  are  being 
referred  to  the  committee  for  evaluation. 

In  view  of  the  foregoing,  this  action 
adopts,  the  proposed  maturity 
requirements  described  above  to 
recognize  the  interest  of  California 
nectarine  growers  and  handlers  in 
maintaining  the  quality  and  maturity  qf 
the  nectarines  they  maricet  As  stated 
previously,  in  1979,  the  committee 
reported  Uiat  nectarines  picked  and 
packed  at  the  minimum  standard  of 
maturity,  "mature."  were  rather  severely 
criticized  at  destination.  The  evidence 
indicates  that  the  "well-matured" 
requirement  in  effect  since  that  time  has 
resulted  in  more  consumer  acceptance 
and  the  expansion  of  markets  for 
California  nectarines. 

We  do.  however,  believe  that  a  more 
specific  definition  of  "well-maturad" 
could  be  helpful,  l^erefore.  comments 
are  invited  on  developing  a  definition 
with  more  specificity. 

In  addition  to  the  comments  received 
on  the  size  and  maturity  requirements, 
the  Department  received  comments  on 
the  variance  procedures  described  in  the 
proposed  rule.  The  proposal  stated  that 
"The  Federal  or  the  Federal-State 


Inspection  Service  has  the  authority  to 
make  variances  for  any  variety  from  any 
guide  or  tests,  including  those  in  Table  I. 
during  the  season  to  reflect  changes  in 
crop  or  weather  conditions  that  would 
make  the  existent  guide  an 
inappropriate  measure  of  "Vell- 
matiued." 

The  purpose  of  this  change  was  to 
relieve  the  maturity  subcommittee  of  the 
burden  of  maUng  variances  during  the 
season  because  committee  members  are 
dispersed  over  a  wide  geographic  area 
and  have  daily  responsibilities  with 
regard  to  their  own  businesses. 

However,  comments  from  the 
committee  and  officials  fitim  the 
Federal-State  Inspection  Service 
indicated  that  the  committee  and  its 
maturity  subcommittee  should  continue 
to  play  a  direct  role  in  making  final 
determinations  on  maldng  changes  and 
granting  variances  in  the  maturity 
guides  used  in  determining  whether  the 
fruit  meets  tlie  "weU-matured"  standard. 
The  commenters  indicated  that  these 
very  important  decisions  should  not  rest 
solely  in  the  hands  of  one  group,  but 
they  should  be  fair  and  timely  because 
of  the  perishability  of  the  commodity. 

Comments  received  from  the 
California  Department  of  Food  and 
Agriculture  (CDFA)  indicated  that  full 
responsibility  to  allow  or  disallow 
variances  from  color  chip  requirements 
should  not  be  placed  on  inspection 
service.  The  comment  indicated  that  the 
CDFA  and  Federal-State  Inspection 
Service  has  i«ovided  and  will  continue 
to  provide  expert  advice  on  the 
condition  or  maturity  of  the  fruit 

The  committee  suggested  that  the  first 
contact  should  be  with  the  Federal-State 
Inspection  supervisor  so  the  supervisor 
would  first  be  able  to  review  the 
problem  to  determine  if  the  problem  is 
with  maturity  or  with  interpretation  of 
an  individual  inspector.  The  committee 
pointed  out  that  in  the  past  the 
supervising  inspector  has  been  able  to 
retolve  many  issues  by  worldng  with  the 
grower  or  shipper  and  the  packing  house 
inspector.  If  the  situation  could  not  be 
resolved  to  the  satisfaction  of  the 
inspection  service  and  the  requester, 
then  the  requester  would  ask  for  a 
maturity  variance. 

In  view  of  this,  die  Department  has 
decided  to  specify  in  die  regulations 
procedures  lot  handling  variances 
during  the  conent  and  subsequent 
seasons  wdiich  are  similar  to  those 
currently  used.  In  addition,  in  order  to 
respond  to  comments  that  there  is  no 
recourse  to  adverse  decisions  of  the 
maturity  subcommittee,  this  interim  final 
rule  establishes  a  procedure  for 
appealing  those  decisions.  These 


procedures  aie  qtecified  io  paragraph 
(aKl)  of  {916.356. 

Under  these  procedures,  a  grower  or 
handler  may  make  a  request  ior  a 
variance  from  the  maturity  guide  by 
cftHing  an  authorized  committee 
fieldman  to  arrange  for  an  on-site 
examination  of  the  fruit  This  fiekhnan 
would  caU  the  offiGer4n-diaige  of  dte 
local  Federal-State  faispection  Service 
office  to  accompany  the  fieldman  to  the 
site.  K  either  the  fiolHmnn  or  the 
inspectioD  representative  or  both  agree 
that  a  variance  is  waitauted.  the  request 
for  the  variance  and  the  written  views  of 

the  fieldman  anrf  innp«ir.Hnn  official 

shaU  be  forwarded  to  the  maturity 
subcomuiillee  for  review  and  written 
detennination.  He  fieldman  shaU  notify 
the  requester  when  the  request  has  been 
forwarded  to  the  nMturity  sirficmimiittee 
and  whedier  the  request  will  be 
considered  at  a  public  or  a  telephone 
meeting.  The  requester  may  attend 
public  meetiiigs  or  partic^tete  in 
telejrfione  meetings  ttnd  may  provide 
additional  information  in  support  of  the 
request  to  the  diairman  of  the  maturity 
sobcc— nittee  prior  to  a  pubHc  or 
telephone  meeting.  In  reaching  its 
determination,  the  subcommittee  shall 
take  into  account  written  cwnsewts. 
observations,  and  lutoeuBendetioBis  of 
the  fiekimnn  and  tns|iecti<»  official,  and 
any  other  inforaation  provided  by  the 
reqeeatei.  Deciaione  of  tfie  matarity 
BubcoBHaitlee  shell  be  made  widiin  two 
days  froBi  the  time  die  reqeest  far 
variance  is  received. 

Became  of  the  perishebiKty  ol  die 
fruit  it  is  is^perative  diet  dedsions  on 
variances  be  made  prompdy.  Because  of 
the  large  geographical  area  involved  and 
the  neeii  for  timely  drcisinnB.  the 
.  subcommittee  may  bold  telephone 
meetings.  A  majority  of  the 
subooBonittee  must  vote  in  favor  of  a 
variance.  Hie  subcommittee  shall 
prepare  a  written  report  of  its 
detennination  and  the  reasons  therefor. 
The  fieUdnan  shafl.  in  a  timely  manner, 
inform  the  requester  of  the 
subcommittee's  decision,  the  basis 
therefor,  and  the  procedure  for 
appealing  the  decision.  A  copy  of  the 
written  report  shall  be  provided  to  the 
requester  and  to  the  D^artmeit's 
Califdmia  Marketing  Field  Office  in 
Fresno,  ff  the  requester  is  dissatisfied 
with  the  matarify  subcommittee's 
determination,  the  requester  may  file  an 
appeal  as  desctflied  leter. 

K  after  on-site  review  of  the  request 
neither  the  field  man  nor  the  inspection 
official  bdieve  a  variance  is  waicanted, 
the  variance  wifl  not  be  granted  and  the 
matter  wil  not  be  refen^  to  the 
matuiily  saboomaoittee.  The  requester 


however  may  file  an  sfipeel  from  dds 
detemmiatiott  in  acwmtonce  with  the 
proeedares  described  below. 

To  file  SB  appeeL  tke  requester  shall 
notify  the  NedasiM  Aikiteistrative 
Coamaittec  aHaagsr  who  will 
immediately  reier  the  appeel  to  the 
Appeal  Committee  eatabbabed  by  diis 
n^  It  is  impnttant  diat  the  members  of 
tlm  Appeel  rmsmiltn  are  different  from 
those  serving  on  the  matnrify 
subcoanmittee  whadi  makes  the  initial 
deteniiiBation.4t  is  also  important  diat 
members  of  the  ^ipeel  Coanuttee  are 
knowledgeable  ebout  crop  and  matnrify 
conditions  in  the  imiastiy.  Therefore,  the 
Appeal  Comaritlee  rimll  consist  of  die 
Chairman  of  the  Peach  Commodify 
Committee,  the  Chaiiman  of  the  Plum 
Commodify  Committee,  and  the 
aiipropriate  Federal-State  shipping  point 
inspection  program  supervisor,  or  their 
designees.  The  Appeal  Committee  shall 
review  all  documentation  and  any 
further  information  provided  by  die 
requester.  Decisions  of  the  Appeal 
Connnittee  must  be  made  within  one 
day  from  the  time  the  Nectarine 
Admimstrative  Committee  manager  is 
notified  of  the  appeal,  lecognizing  that  a 
final  decision  most  be  made  promptfy.  A 
majorify  vote  of  the  Appeal  Committee 
is  needed  to  grant  a  variance.  The 
Appeal  Coaunittee  may  bold  telephone 
meetings  in  order  to  facilitate  the 
decisionmaking  process.  The  /^jipeal 
Committee  shaD  prepare  a  written 
report  of  its  detennination  and  the 
reasons  therefor. 

A  representative  of  the  Appeal 
Committee  shall,  in  a  timefy  manner, 
inform  the  requester  of  the  Appeal 
Committee's  decision  and  the  reasons 
therefor.  A  copy  of  the  written  report 
shall  be  provided  to  the  requester,  to  the 
committee  manager,  and  to  the 
California  Marketing  Pirid  Office. 

Another  change  firom  the  proposal  is 
that  any  decision  to  grant  a  variance  for 
a  particular  nectarine  variefy  will  not 
automaticalfy  appfy  to  all  growers  and 
handlers  of  that  variefy  throughout 
California.  The  committee  and  otho 
commenters  have  pointed  out  that  the 
granting  of  variances  on  an  across-the- 
board  basis  throughout  the  state  may 
not  be  appropriate.  Because  of  the 
differences  in  weether  and  growing 
conditions  that  occur  throu^out  the 
growing  area  a  variefy  grown  in  the  San 
Joaquin  Valley  may  be  "well-mature"  at 
a  lesser  degree  fA  color  than  an  orchard 
of  the  same  variefy  in  the  upper  San 
Joaquin  Valley.  This  condition  is 
sometimes  "ignifirjint  and  can  even 
occur  in  nei^iboring  orchards. 

The  inspection  and  industry  officials 
designated  to  make  these  variance 


decisions  have  the  necessary 
badc^onnd  and  expertise  in  fruit 
matnrify  and  knoudedge  ebout  Rowing 
eoodittaos  in  the  prodeclioo  area. 

It  is  the  Department's  view  Ihet  the 
change  to  add  several  new  varieties  of 
nectarines  now  produced  in 
comraerdatty  significant  quantities  to 
the  varietj^spetifk  (neraed-variefy)  size 
requirements  and  to  delete  four  varieties 
no  longer  produced  in  commerciaDy 
significant  quantities  from  those 
requirements  will  not  be  detrimental  to 
sawll  entities.  lYiese  dianges  are 
expected  to  improve  the  qualify  of 
nectarine*  in  tlie  fresh  market  wfaidi 
wiD  be  beneficial  in  maintaining  current 
markets  and  developing  new  ones.  The 
change  to  clarify  and  revise  the  maturify 
requirements  for  nectarines  is  intended 
to  foster  and  facilitate  a  greater 
understanding  of  these  requirements 
within  the  nectarine  industoy  and,  as 
such,  will  not  result  in  additional  costs. 
The  changes  to  the  well  matured  guides 
for  the  Tom  Grand  and  61-61  varieties 
of  nectarines  will  relax  requirements. 

Based  on  available  information,  the 
Administrator  of  the  AMS  has 
detomined  that  the  issuance  of  this 
interim  final  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

After  consideration  of  all  relevant 
information  presented,  including  the 
committee's  recommendations,  the 
comments  received  in  favor  and 
opposition,  and  other  information,  it  is 
found  that  this  regulation,  as  hereinafter 
set  forth,  will  tend  to  effectuate  the 
declared  policy  of  the  Act 

Pursuant  to  5  U.S.C.  553.  it  is  also 
found  and  detennined  tliat  it  is 
impracticable,  unnecessary,  and 
contrary  to  the  public  interest  to  give 
notice  prior  to  putting  diis  rule  into 
effect  and  that  good  cause  exists  for  not 
postponing  the  ^ective  date  of  this 
action  until  30  days  after  publication  in 
the  Federal  Bsgistar  becauK:  (1) 
Shipments  of  198B  crop  nectarines  have 
begun  and  this  action  ^ould  cover  as 
much  of  the  1988  crop  as  possible;  (2) 
the  maturify  requirements  set  forth 
below  are  substantially  the  same  as 
currenUy  Implemented  and  should  be 
made  e&ctive  as  soon  as  possiblr.  and 
(3)  this  interim  final  rule  relaxes 
maturify  requirements  for  two  varieties 
of  nectarines. 

The  actions  set  forth  bdow  are  being 
is«g«d  on  an  interim  final  basis  with 
opportunify  for  written  comments  rather 
than  as  a  final  rule  so  interested  persons 
will  be  aUe  to  provide  input  on  the 
maturify  modificatians  and  stiU  allow 
the  maturify  procedures  to  be  used  for 
as  much  of  the  1968  shifqang  season  as 
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possible.  An  opportunity  needs  to  be 
provided  for  interested  persons  to  file 
comments,  but,  as  mentioned  earlier,  it 
is  imperative  that  the  size  and  maturity 
requirements  and  variance  procedures 
apply  to  as  much  of  the  1988  crop  as 
possible. 

The  committee's  recommendation, 
other  information,  and  all  written 
comments  timely  received  in  response  to 
this  interim  final  with  request  for 
comments  will  be  considered  prior  to 
any  finalization  of  this  interim  final  rule. 
Commenters  are  encouraged  to  submit 
their  views  in  support  of  or  in  opposition 
to  this  interim  final  rule.  Any  pertinent 
data  to  support  views  and  comments 
should  also  be  submitted. 

List  of  Subjects  in  7  CFR  Part  916 

Marketing  agreement  and  order^ 
Nectarines,  California. 


For  the  reasons  set  forth  in  Ae 
preamble,  7  CFR  Part  916  is  amended  as 
follows: 


PART  916-NECTARINES  GROWN  IN 
CAUFORNIA 

1.  The  authority  citation  for  7  CFR 
Part  916  continues  to  read  as  foUows: 

Authority:  Sees.  1-19. 48  SUt  31,  as  i 
amended;  7  U.S.C.  601-674.  ' 

2.  Section  916.356  is  revised  to  read  as 
foUows: 

>«1«-356    ltoelwliwRaguMion14. 

(a)  No  handler  shall  ship: 

(1)  Any  lot  or  package  or  container  of 
any  variety  of  nectarines  unless  such 
nectarines  meet  the  requirements  of  U.S. 
No.  1  grade  except  that  the  nectarines 
shall  be  "well-matured,"  rather  than 
"mature,"  but  not  overripe  or  shriveled: 
Provided,  That  nectarines  2  inches  in 
diameter  or  smaller,  shall  not  have  fairly 
light  colored,  fairly  smooth  scars  which 
exceed  an  aggregate  area  of  a  circle  % 
inch  in  diameter,  and  nectarines  larger 
than  2  inches  in  diameter  shall  not  have 
fairly  light  cglored,  fairly  smooth  scars 
which  exceed  an  aggregate  area  of  a 
circle  Vi  inch  in  diameter  Provided 
further.  That  an  additional  tolerance  of 
25  percent  shall  be  permitted  for  fiiiit 
that  is  not  well  formed  but  not  badly 
misshapen. 

(i)  During  the  1988  and  subsequent 
seasons,  the  Federal  or  the  Federal-State 
Inspection  Service  will  use  the  maturity 
guides  listed  in  Table  I  in  making 
maturity  determinations  for  the 
specified  varieties.  For  these  varieties, 
not  less  than  90  percent  of  any  lot  shall 
meet  the  color  guide  established  for  the 
variety,  and  an  aggregate  area  of  not 
less  than  90  percent  of  the  fruit  surface 
shall  meet  the  color  guide  established 
for  the  variety,  except  that  for  the 


Fairlane.  Tom  Grand,  and  61-61 
varieties  of  nectarines,  not  less  than  an 
aggregate  area  ot  80  percent  of  the  fruit 
surface  shall  meet  the  color  guide 
established  for  the  variety.  For  varieties 
not  listed,  the  Federal  or  tiie  Federal- 
State  Inspection  Service  will  use  such 
tests  as  it  deems  proper.  A  variance  for 
any  variety  from  the  appUcation  of  the 
maturity  guides  specified  in  Table  I  may 
be  granted  during  the  season  to  reflect 
changes  in  crop,  weather,  or  odier 
conditions  that  would  make  the 
specified  guides  an  inappropriate 
measure  of  "well-matured." 

The  maturity  determination  variance 
procedure  is  set  forth  as  follows: 

Table! 


Table  I— Continued 
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(ii)  A  grower  or  handler  may  initiate  a 
request  for  variance  from  a  maturity 
guide  (e.g.,  color  chip)  by  calling  an 
authorized  committee  fieldman  to 
arrange  for  an  on-site  examination  of 
the  fruit  This  fieldman  will  call  the 
officer-in-charge  of  the  local  Federal- 
State  Inspection  Service  office  to 
accompany  the  fieldman  to  the  site. 

(iii)  The  committee  fieldman  and  the 
officer-in-charge  accompany  the 
requester  to  the  site. 

(iv)  If  either  the  fieldman  or  the 
inspection  representative  or  both  agree 
that  a  variance  is  warranted,  the  request 
for  the  variance  and  the  written  views  of 
the  fieldman  and  inspection  official 
shall  be  forwarded  to  the  maturity 
subcommittee  for  review  and  written 
determination.  The  fieldman  shall  notify 
the  requester  when  the  request  has  been 
forwarded  to  the  maturity  subcommittee 
and  whether  the  request  will  be 
considered  at  a  public  or  a  telephone 
meeting.  The  requester  may  atiend 
public  meetings  or  participate  in 
telephone  meetings  and  may  provide 
additional  information  in  support  of  the 
request  to  the  chairman  of  the  maturity 
subcommittee  prior  to  a  public  or 
telephone  meeting.  In  reaching  its 
determination,  the  subcommittee  sliall 
take  into  account  written  comments, 
observations  and  recommendations  of 
the  fieldman  and  inspection  official,  and 
any  other  information  provided  by  tiie 
requester.  Decisions  of  the  maturity 


subcommittee  shall  be  made  within  two 
days  from  the  time  the  request  for 
variance  is  received.  A  majority  of  the 
subcomiQittee  must  vote  in  favor  of  the 
variance  for  it  to  be  fanplemented.  The 
subcommittee  shall  prepare  a  written 
report  of  its  determination  and  the 
reasons  therefor.  The  fieldman  shall,  in 
a  timely  manner,  inform  the  requester  of 
the  subcommittee's  decision,  the  basis 
therefor,  and  the  procedure  for 
appealing  the  dedsion.  A  copy  of  the 
vnitten  report  shcdl  be  provided  to  the 
requester  and  the  Department's 
California  Marketing  Field  Office  in 
Fresno.  If  the  requester  is  dissatisfied 
with  the  maturity  subcommittee's 
determination,  the  requester  may  file  an 
appeal  in  accordance  with  paragraph 
(a)(l)(vi)  of  tills  section. 

(v)  If  neither  the  fieldman  nor  the 
inspection  official  believe  a  variance  is 
warranted,  the  variance  shall  not  be 
granted.  The  requester  may  file  an 
appeal  from  this  determination  as 
specified  in  paragraph  (a)(l)(vi)  of  this 
section. 

(vi)  To  file  an  appeal  the  requester  , 
shall  notify  the  Nectarine 
Adminisfrative  Committee  manager  who 
will  immediately  refer  the  appeal  to  the 
^peal  Committee.  The  Appeal 
Committee  shall  consist  of  the  Chairman 
of  the  Peach  Commodity  Committee,  the 
C3iairman  of  die  Plum  Commodity 
Committee,  and  the  ^iptopriate  Federal- 
State  shipping  point  inspection  program 
supervisor,  or  tiiefr  designees,  "nie 
Appeal  Committee  shall  review  all 
documentation  and  any  further 
information  provided  by  the  requester. 
Decisions  of  the  Appeal  Committee  must 
be  made  within  one  day  from  the  time 
the  Nectarine  Administrative  Committee 
manager  is  notified  of  the  appeal.  A 
majority  vote  of  the  Appeal  Committee 
is  needed  to  grant  a  variance.  The 
Appeal  Committee  may  hold  telephone 
meetings.  The  Appeal  Committee  shall 
prepare  a  written  report  of  its 
determination  and  the  reasons  therefor. 
A  representative  of  the  Appeal 
Conunittee  shall,  in  a  timely  manner, 
inform  the  requester  of  the  Appeal 
Commitiee's  decision  and  the  reasons 
therefor.  A  copy  of  the  written  report 
shall  be  provided  to  the  requester,  to  the 
committee  manager,  and  to  the 
California  Marketing  Field  Office. 

(2)  Any  package  or  container  of 
Aurelio  Grand.  Maybelle,  Mayfire,  or 
Royal  Delight  variety  nectarines  unless: 

(i)  Sudi  nectarines,  when  packed  in 
molded  forms  (tray  pack)  in  a  No.  22D 
standard  lug  box.  are  of  a  size  that  will 
pack,  in  accordance  with  the 
requirements  of  a  standard  pack,  not 
more  than  106  nectarines  in  the  lug  box: 
and 


(ii)  Such  nectarines,  when  packed 
other  than  as  specified  in  paragraph 
(a)(2)(i)  of  this  section,  are  of  a  size  that 
a  16-pound  sample,  representative  of  the 
nectarines  in  the  package  or  container, 
contains  not  more  than  92  nectarines. 

(3)  Any  package  or  container  of  Early 
Diamond,  Mayfair,  or  May  Glo  variety 
nectarines  unless: 

(i)  Such  nectarines,  when  packed  in 
molded  forms  (tray  pack)  in  a  No.  22D 
standard  lug  box,  are  of  a  size  that  will 
pack,  in  accordance  with  the 
requirements  of  a  standard  pack,  not 
more  than  96  nectarines  in  tiie  lug  box; 
and 

(ii)  Such  nectarines,  when  packed  in 
any  container,  are  of  a  size  that  a  16- 
pound  sample,  representative  of  the 
nectarines  in  the  package  or  container, 
contains  not  more  than  67  nectarines. 

(4)  Any  package  or  container  of  Ama 
Lyn.  Apache,  Early  May,  Early  May 
Grand,  Mike  Grand,  Early  Star,  Grand 
Stan,  June  Glo,  June  Grand.  May  Grand, 
Pacific  Star,  Red  Delight,  Red  June, 
Spring  Grand,  Star  Brite,  Sunfre,  or  May 
Diamond  variety  nectarines  unless: 

(i)  Such  nectarines,  when  packed  in 
molded  forms  (tray  pack)  in  a  No.  22D 
standard  lug  box.  are  of  a  size  that  will 
pack,  in  accordance  with  the 
requirements  of  a  standard  pack,  not 
more  tiian  88  nectarines  in  tiie  lug  box; 
and 

(ii)  Such  nectarines,  when  packed  in 
any  container,  except  for  the  Apache 
variety  of  nectarines  when  packed  in 
tray  packs,  are  of  a  size  that  a  16-pound 
sample,  represenative  of  the  nectarines 
in  the  package  or  container,  contains  not 
more  than  78  nectarines. 

(5)  Any  package  or  container  of 
Autumn  Delist  Autumn  Grand,  Bob 
Grand,  Clinton-Strawberry,  Early 
Sungrand,  Fairlane,  Fantasia,  Firebrite, 
Flamekist.  Flaming  Red,  Flavortop. 
Flavortop  I,  Gold  King,  Grand  Diamond, 
GranderU,  Hi-Red.  Independence,  July 
Red,  Kent  Grang,  Kism  Grand,  Late  Le 
Grand.  Le  Grand,  Moon  Grand,  Niagara 
Grand,  P-R  Red,  Red  Diamond,  Red 
Free,  Red  Grand,  Regal  Grand,  Royal 
Giant,  Ruby  Grand,  September  Grand, 
September  Red,  Tasty  Free,  Tom  Grand, 
Larry's  Grand,  Scarlet  Red,  Son  Red, 
Spring  Diamond,  Spring  Red,  Late  Tina 
Red,  Red  Jim.  Summer  Beaut  Sparkling 
Red,  Star  Bright  Summer  Diamond. 
Summer  Grand,  Summer  Red,  Sun 
Diamond,  Sun  Grand,  Sherri  Red,  Super 
Star,  Rio  Red,  61-61,  or  181-119,  variety 
nectarines  unless: 

(i)  Such  nectarines,  when  packed  in 
molded  forms  (fray  pack)  in  a  No.  22D 
standard  lug  box,  are  of  a  size  that  will 
pack,  in  arrnrdance  with  the 
requirements  of  a  standard  pack,  not 


more  than  80  nectarines  in  the  lug  box; 
and 

(ii)  Such  nectarines,  when  packed  in 
any  container  are  of  a  size  that  a  16- 
pound  sample,  representative  of  the 
nectarines  in  the  package  or  container, 
contains  not  more  than  67  nectarines. 

(6)  During  January  1  through  May  31. 
of  each  fiscal  period,  no  handler  shall 
handle  any  package  or  container  of  any 
variety  of  nectarines  not  specifically 
named  in  paragraphs  (a)(2),  (3),  (4),  or 
(5)  of  this  section  unless: 

(i)  Such  nectarines,  when  packed  in 
molded  forms  (fray  pack)  in  a  No.  22D 
standard  lug  box,  are  of  avize  that  will 
pack,  in  accordance  with  the 
requirements  of  a  standard  pack,  not 
more  than  96  nectarines  in  tiie  lug  box: 
and 

(ii)  Such  nectarines,  when  packed  in 
any  container  are  of  a  size  that  a  16- 
pound  sample,  representative  of  the 
nectarines  in  the  package  or  container, 
contains  not  more  than  87  nectarines. 

(7)  During  June  1  through  June  30,  of 
each  fiscal  period,  no  handler  shall 
handle  any  package  or  container  of  any 
variety  of  nectarines  not  specifically 
named  in  paragraphs  (a)(2),  (3),  (4),  or 
(5)  of  this  section  unless: 

(i)  Such  nectarines,  when  packed  in 
molded  forms  (tray  pack)  in  a  No.  22D 
standard  lug  box.  are  of  a  size  that  will 
pack,  in  accordance  with  the 
requirements  of  a  standard  pack,  not 
more  than  88  nectarines  in  the  lug  box: 
and 

(ii)  Such  liectarines,  when  packed  in 
any  container  are  of  a  size  that  a  16- 
pound  sample,  representative  of  the 
nectarines  in  tiie  package  or  container, 
contains  not  more  than  78  nectarines. 

(6)  During  July  1  through  December  31, 
of  each  fiscal  period,  no  handler  shall 
handle  any  package  or  container  of  any 
variety  of  nectarines  not  specifically 
named  in  paragraphs  (a)(2),  (3),  (4),  or 
(5)  of  this  section  unless: 

(i)  Such  nectarines,  when  packed  in 
molded  forms  (fray  pack)  in  a  No.  22D 
standard  lug  box,  are  of  a  size  that  will 
pack,  in  accordance  with  the 
requirements  of  a  standard  pack,  not 
more  than  80  nectarines  in  tiie  lug  box; 
and 

(ii)  Such  nectarines,  when  packed  in 
any  container  are  of  a  size  that  a  16- 
pound  sample,  representative  of  the 
nectarines  in  the  package  or  container, 
contains  not  more  than  67  nectarines. 

(b)  Definitions.  As  used  herein,  "U.S. 
No.  1,"  "mature,"  and  "standard  pack" 
mean  the  same  as  defined  in  the  United 
States  Standards  for  Grades  of 
Nectarines  [7  CFR  51.3145  to  51.3160); 
"No.  22D  standard  lug  box"  means  the 
same  as  defined  in  section  1380.19(17)  of 
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the  "ReguladoBS  of  the  CjtUtrfmi^ 
Department  of  Food  and  Agriculture." 
"Well-matured"  means  a  condition 
distinctly  more  advanced  than  "mature." 

Dated:  May  24. 1968.  I 

Ronct  C  Kwmy,  | 

Deputy  Director,  Phot  and  Vegetable  \ 
Division,  Agricultural  Marketing  Serrice. 

[FR  Doc.  8&-12038  Filed  S-26-M;  8:45  am] 
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aoency:  Agricultural  Marketing  Service, 

USDA. 

action:  Interim  final  rule  with  request 

for  comments. 


r  Hiis  interim  final  rule 
changes  the  size  regulations  estabUsbed 
for  California  peaches.  The  coverage  of 
the  variety-specific  size  requirements 
will  be  changed  by  removing  two 
varieties,  no  longer  produced  in 
significant  quantities,  from  the  variety- 
specific  size  list.  Also  size  requirements 
will  be  modified  for  varieties  of  peaches 
not  subject  to  vatiety-flpedfic  size 
requirements  which  are  Aipped 
Novembw  1  dmmgfa  ]U}y  2.  "Hiis  is 
intended  to  bring  these  requirements 
into  conformity  with  those  in  effect  for 
shipments  during  the  July  S  throngji 
October  31  period.  In  addition,  this  rule 
specifies  maturity  reqoireBents  and 
maturity  variance  procedmes.  This 
action  is  designed  to  facilitate  peadi 
maturity  determinations  and  promote 
marketing  of  the  crop. 
OATi:  The  interim  final  rule  becomes 
effective  May  27,  ig8&  Comments  which 
are  received  by  July  11, 1968  will  be 
considered  prior  to  issuance  of  the  final 
rule. 

ADOWBli.  Interested  persons  are  invited 
to  submit  written  comments  concerning 
this  interim  final  rule.  Comments  must 
be  sent  to  the  Docket  Clerk,  Fruit  and 
Vegetable  Division.  AMS,  USDA,  P.O. 
Box  96456.  Room  2065-S.  Washin^oa. 
DC  20090-6456.  Three  copies  of  the 
written  material  shall  be  submitted,  and 
they  will  be  made  available  for  public 
inspection  in  the  office  of  the  Docket 
Clerk  during  regular  business  hours.  The 
comments  should  reference  the  date  and 
page  number  of  this  issue  of  the  Federal 
Register. 


ITION  OOHTACIt 

Jeiry  N.  Brown.  Marketing  Order 
Administration  Branch,  Fhiit  and 


Vegetable  DiviiioB.  AMS.  USDA.  PX). 
Box  96456,  Room  2525^  WaaU^too, 
DC  2009O-645B:  telephoae  202-47S-64M. 

• 

interim  final  rale  is  isued  aicfar 
Mnioetiiig  Order  No.  917  (7  CFR  Part 
917),  regi^ting  tlw  handling  of  fresh 
pears,  plums,  and  peaches  grown  fai 
California.  This  order  ia  rihctive  aader 
the  A^cultural  Maiketiag  Agreement 
Act  of  1937,  as  amended  (7  U.S£.  901- 
674),  hereinafter  referred  to  as  the  Act 

This  interim  final  rale  has  been 
reviewed  mder  Executive  Order  12291 
and  Dqmrtaiental  Regulation  1512-1 
and  has  been  determined  to  be  a  "non- 
mafor"  rule  under  criteria  contained 
therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibttity  Act  (RFA),  die 
Administrator  of  the  Agricidtural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
proposal  on  small  entities. 

Tlie  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  erf 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act  and  rules  issued  thereimder.  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essenfially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  650  handlers 
of  plums,  peaches,  and  nectarines 
subject  to  regulation  under  «wnA»»*i^ 
orders  (7  CFR  Parts  916  and  917).  and 
there  are  approximately  2.030  producers 
of  these  commodities  in  the  regulated 
area.  Small  agricultural  pnoduoets  have 
been  defined  by  the  Small  Buainesa 
Administration  (13  CFR  121.2)  as  those 
having  gross  annual  revenues  for  the 
last  three  years  of  less  diaa  SSOOAia 
aiu]  small  a^icultaral  service  fiiiua  are 
defined  as  &xMt  whose  gross  annual 
receipts  are  leas  than  t^.l'iOOi.OOO,  The 
majority  of  haiuUers  and  producers  of 
such  fruit  may  be  <^l«f  ifiyd  as  small 
entities. 

Shipments  alCaUfomia  peaches  are 
regulated  by  grade,  matwity,  and  size 
under  Peach  Riagulatka  14  h  CFR 
917.4G0.  as  ameaded  and  pubtished  in 
the  Fadanl  Ragistar  on  A^  20. 1967. 52 
FR 15498).  A  proposed  rule  ooncamiiv 
the  aiae  and  matarity  regulatkma  was 
published  in  the  Fedenl  Rojialni  on 
April  18, 1988,  (53  FR  1260*).  Coonents 
were  received  conceming  the  proposed 
maturity  requirements,  noposed 
changes  to  8  917.450  were  reconaended 
by  the  Peach  Caeuaodity  Comaiittee 
and  the  Department 


This  interim  final  rale  is  beaed  upon 
the  coaimittee's  rnm—mrlntiiMi. 
irrfonaelion  aufaoitlBd  by  the  coBoaitlee, 
ooauKBts  received  both  aapporting  and 
opposing  the  action,  and  odar  avaUabie 
inionaatiott.    • 

Inspected  sfaipmeBtB  of  Cahfamia 
peadhes  for  die  1M7  aeaaon  totalled 
133S4J00  parksBsa  and  they  we»e 
pihnarily  sold  hi  the  fresh  laaitul  hi 
1987,  the  productian  valae  of  California 
freestone  peaches  (fresh  and  proceesed) 
and  chngstone  pfiartwa  waa  about 
968,252,000  and  $96«UiaO,  lespeUively. 
Althou^  this  inleriB  final  nde  would 
contJniM  to  impose  lequfrnaenls  on  the 

)innrflmg  «f  |.««r4.^y  TniHBirlitinS  from 

the  tospectitm  end  certificatton 
requiiements  wonld  oonthwiu.  Theae 
exemptions  include  pravistone  for  the 
shipaient  of  mhrioMm  quantities  of  (he 
fruit 

The  {Hoposai  included  ehaages  In  (he 
minimum  size  requirements  for  peaches. 
No  comments  were  received  eoncernii^ 
such  dianges. 

Accordingly,  this  action  adopts  the 
proposed  size  requirements  described 
below  to  recognize  the  interest  of 
California  peadi  groweis  ami  handlers 
in  nudntainhig  the  quality  of  peaches 
they  market 

To  implement  the  peach  committee's 
size  recommendations,  pazagrai^  (u)(5) 
of  §  917.459  will  be  re\i8ed  to  remove 
two  varieties  no  longer  produced  in 
significant  quantities  from  variety- 
specific  size  requirements.  Variety- 
specific  size  re^ilations  for  peaches  are 
implemented  when  the  peach  variety  is 
produced  in  commerdally  significant 
quantities:  te^  shipments  in  excess  of 
laooo  padcages  during  a  seasoiL  'When 
varieties  are  no  loager  produced  in 
significant  quantities  (less  than  S.000 ' 
packages  during  the  previous  season), 
they  are  removed  from  the  variety- 
spedfic  size  reqidrements,  but  are 
subject  to  minimnni  gixe  requirements 
established  for  non-Usted  variefies.  The 
quantities  used  in  nuHiig  Qiese 
determinations  are  the  s«ne  as  those 
used  in  prior  seasons.  These 
requirements  are  qiecified  in 
paragraidis  (a),  {b).  and  (c)  of  {917X59. 
Specifically.  ^  Sunuaecset  and 
Windsor  varieties  of  peaches  will  be 
removed  fitun  the  variety-specific  size 
requirements  in  fliat  paragraph. 
Shipments  of  the  varieties  that  will  be 
removed  from  the  vaiiety-spedfic  size 
requirements  fell  below  5.000  packages 
during  the  1987  season. 

Paragraphs  (b)  and  (c)  of  f  917.459 
require  all  varieties  of  peeches  not 
subject  to  the  varietyHipecific  aise 
requirenients  to  be  sul^ect  to  minimuai 
size  requirements.  The  total  sh^imients 


of  these  peaches  are  significant  enough 
to  warrant  coverage,  evoi  though 
shipments  of  the  individual  varieties  of 
them  do  not  exceed  10.000  packages. 
Paragraph  (b)  covers  shipments  of  these 
varieties  during  the  period  November  1 
through  July  2,  and  paragraph  (c)  coven 
shipments  during  die  period  July  3 
through  October  31. 

For  sh^ments  during  the  July  3 
through  October  31  period,  paragraph  (c) 
currently  specifies  minimum  size 
requirements  for  peaches  packed  in  No. 
22D  standard  lug  boxes,  requirements 
for  these  peaches  packed  in  No.  12B 
standard  fruit  (peach)  boxes,  and  16- 
poimd  representative  sample  count  per 
pound  requirements  for  peaches  packed 
in  other  containers.  Paragraph  (b) 
specifies  No.  22D  standard  lug  box 
requirements  and  16-pound 
representative  sample  count  per  pound 
requirements,  but  does  not  specify  size 
requirements  for  fruit  packed  in  No.  12B 
standard  fruit  (peach)  boxes.  To  foster 
consistency  of  regulation  throughout  the 
year,  size  requirements  will  be  added  to 
paragraph  (b)  for  peaches  packed  in  No. 
12B  standard  fruit  (peach)  boxes  for 
shipment  during  the  period  November  1 
throu^  July  2.  The  peaches  so  packed 
will  have  to  be  of  a  size  that  will  pack, 
in  accordance  with  the  requirements  of 
standard  pack,  not  more  than  65 
peaches  in  the  box  These  are  the  same 
requirements  as  specified  in  paragraph 
(c)  for  shipments  during  the  July  3 
through  October  31  period.  With  the 
change,  such  peaches  packed  in  No.  12B 
standard  fruit  (peach)  boxes  will  no 
longer  be  subject  to  the  16-pound 
representative  sample  count  per  pound 
requirements,  just  the  pack 
r^uirements. 

I  Further,  the  proposal  induded 
revisions  in  paragraph  (a)  of  {  917.459  to 
darify  the  peach  maturity  requirements 
and  simplify  the  maturity  determination 
system  currently  used  by  the  peach 
industry.  Among  other  things,  the 
revision  of  paragraph  (a)  specified  that 
no  handler  could  ship  peaches  unless 
they  are  at  least  "well-matured,"  as 
defined  in  paragraph  (d)  and  specified 
the  role  of  Federal  or  Federal-State 
inspecton  in  making  "well-matured" 
determinations. 

It  was  proposed  that  the  fint  sentence 
of  paragraph  (a)(1)  be  revised  to  read: 
"Any  lot  or  package  or  container  of  cmy 
variety  of  peaches  unless  such  peaches 
meet  die  requirements  of  U.S.  No.  1 
grade,  except  that  the  peaches  shall  be 
'well-matured.'  rather  than  'mature,'  but 
not  over-ripe  or  shriveled."  Thisxhange 
was  intended  to  darify  the  fad  that  aU 
peaches  marketed  under  this  program 
must  be  "wellnnatured."  rather  than 


"mature"  as  defined  in  the  U.S.  grade 
standards  for  peaches.  Since  May  16, 
1980  (45  FR  32310;  May  16, 1980)  peaches 
have  been  required  to  be  "well- 
matured"  rather  than  "mature,"  and  this 
requirement  has  been  implemented  by 
the  Federal-State  Inspection  Service 
since  that  time. 

In  addition  to  specifying  that  peaches 
must  be  "well-matured."  the  proposed 
change  defined  "well-matured"  as  a 
condition  distinctiy  more  advanced  than 
"mature."  According  to  the  U.S.  grade 
standards,  a  peach  is  considered  mature 
when  it  has  rea<±ed  the  stage  of  growth 
which  will  insure  a  proper  completion  of 
the  ripening  process.  This  is  a  minimum 
standard  of  maturity  which  was  in  effect 
before  the  more  recent  advances  in 
handling  and  distribution  techniques 
and  does  not  predude  inspecting  to  a 
higher  degree  of  maturity.  In  1979  the 
committee  reported  that  higher  maturity 
standards  were  necessary  to  satisfy 
trade  demand,  particularly  in  eastern 
-markets.  (Comments  discussed  later 
support  the  contention  of  proponents 
that  the  "well-matured"  requirement  has 
resulted  in  more  consumer  acceptance 
and  expansion  of  markets  for  California 
peaches. 

To  ascertain  compliance  with  the 
"well-matured"  standard  with  regard  to 
each  variety  of  peaches,  various  tests 
are  used.  Since  1980,  the  Federal-State 
Inspection  Service,  based  on  its 
expertise,  has  been  primarily 
responsible  for  determining  which 
spedfic  test  or  tests  should  be  used  for 
each  variety  of  peaches  and  which  test 
level  (e.g.,  particular  color  chip)  is 
appropriate  for  each  variety.  When  the 
Federal-State  Inspection  Service  has 
sufficient  experience  with  a  variety  to 
determine  that  a  particular  test  or  tests 
and  a  particular  test  level  should 
normally  be  appropriate  for  the  entire 
production  area  for  every  year,  it  has 
advised  the  committee  of  that 
determination.  The  committee  has  then 
ratified  that  determination,  publishing  it 
in  its  armual  bulletin.  After  such  a 
determination  for  a  particular  variety 
has  been  published,  variances  during 
the  season  or  permanent  changes 
between  seasons  have  been  made  by 
the  committee  or  its  maturity 
subcommittee.  The  committee  and  its 
staff  have  provided  advice  to  the 
Federal-State  Inspection  Service  in 
making  its  maturity  determinations,  and 
likewise  die  Federal-State  Inspection 
Service  and  the  committee  staff  have 
advised  the  committee  and  its  maturity 
subcommittee  in  making  variances  and 
changes. 

To  lessen  the  burdens  on  committee 
members,  it  was  proposed  that  the 


responsibility  for  variances  during  the 
season  and  changes  between  the 
seasons  be  given  to  the  Federal  or 
Federal-State  Inspection  Service.  This 
change  would  have  simplified  the 
procedures  by  assigning  all  maturity 
determinations  and  the  application  of 
those  determinations  to  one  group.  In 
making  this  proposal,  it  was  intended 
that  the  Federal  or  Federal-State 
Inspection  Service,  while  considering 
variances  and  changes,  would  seek  the 
advice  of  the  committee  and  its  staff  in 
order  to  draw  upon  their  wealth  of 
expertise.  It  was  also  intended  that  any 
changes  and  any  variances  would  be 
applicable  to  all  growers  and  handlera 
of  the  particular  variety.  Finally,  it  was 
intended  that  any  changes  and 
variances  would  be  made  at  the 
supervisory  level  of  the  Federal  or  the 
Federal-State  Inspection  Service,  rather 
than  by  the  particular  packinghouse 
inspector.  This  was  intended  to  ensure 
that  these  decisions  are  made  by  those 
who  have  the  greatest  background  and 
expertise  and  who  are  in  a  position  to 
be  knowledgeable  conceming  current 
conditions  ti^ughout  the  entire 
production  area. 

Further,  a  table  as  proposed  to  be 
added  to  paragraph  (a)  of  S  917.459  to 
specify  color  chip  guides  which  the 
Federal  or  the  Federal-State  Inspection 
Service  intends  to  use  beginning  with 
the  1988  season  for  the  specified 
varieties  of  peaches. 

For  these  varieties,  an  aggregate  area 
of  not  less  than  90  percent  of  the  fruit 
surface  shall  meet  the  color  guide 
established  for  the  variety,  and  not  less 
than  90  percent  of  any  lot  shall  meet  the 
color  guide  established  for  the  variety. 

The  varieties  listed  in  the  table  were 
those  described  above  where  the 
inspection  service  has  sufficient 
experience  to  determine  a  generally 
appropriate  test  or  tests  and  test  levels. 
It  was  proposed  that  the  Federal  or 
Federal-State  Inspection  Service  would 
have  the  authority  to  make  variances 
from  the  guides  in  the  table  during  the 
season  for  any  variety  to  reflect  changes 
in  crop  and  weather  conditions  that 
would  make  the  guide  an  inappropriate 
measure  of  "well-matured."  For 
varieties  not  listed  in  the  table,  the 
Federal  or  Federal-State  Inspection 
Service  would  use  such  tests  as  it  deems 
appropriate. 

There  is  one  change  in  the  table  from 
the  list  in  the  1987  Peach  Bulletin.  The 
color  guide  for  the  Prima  Fire  peach 
variety  would  be  changed  from  the  "I" 
color  guide  to  the  "H"  color  guide.  This 
is  intended  to  help  make  the  matiuity 
determination  for  this  peach  variety 
more  accurate.  This  change  is  the  same 
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as  was  in  effect  for  Mich  peach  variety 
at  the  end  of  last  twnon.  No  ooranents 
were  received  with  reqiect  to  the 
ptopoted  change.  Therefore,  the  change 
is  adopted  as  proposed. 

Comoients  were  received  regarding 
other  aspects  of  the  propoeed  matarity 
requirements  and  variance  procedures. 
One  oonunenter  opposed  the  proposal 
and  in  his  comments,  while  not  specifk: 
to  any  particular  peach  variety,  he 
requested  that  his  comments  on  similar 
pn^Msals  concerning  Catifania 
nectarines  and  plums  be  held  applic^>le 
to  CaUfomia  peaches.  Some  oommenteta 
disagreed  with  or  suggested  1 

modiJBcations  to  the  proposed        I 
requirements  and  procedures.  Some 
conunenters  requested  that  the  ourait 
"well-matured"  reqiiirenents  continue 
in  effect  One  commeater  thought  that 
the  maturity  requirements  shootd  be 
returned  to  the  level  which  existed  in 
1980  (w  to  the  mature  requirements 
specified  in  U.S.  No.  1  gnde  standards. 
One  coramenter  thought  that  the 
variance  procedures  were  lacking 
because  an  appeal  process  was  not 
provided  to  review  the  setting  of 
standards  in  the  first  place  or  for  | 
reviewing  variance  decisions.  Two 
commenters  suggested  tha  the  proposed 
definition  of  'Veil-matured"  be  clarified 
and  made  more  spedBc  as  it  related  to 
the  condition  (^  fruit  to  make  dedsions 
on  variances  more  objective. 

In  many  instances,  the  fovorable 
comments  and  other  information 
suffidendy  refuted  the  m^vorable 
commeats,  particularly  rsgarding  the 
desirability  of  continuing  the  '*weO- 
matured"  requirement  Contrary  to  one 
commenter's  oontentiaBs,  st  least  one 
study  has  beoi  conducted  which 
indicates  that  the  implementation  of  the 
"well-matured"  requirement  has 
resulted  in  ffeata  mnmnmar  acceptance 
of  the  fruit  than  existed  prior  to  1980. 
Further,  the  shipments  of  "well- 
matured"  fruit  as  opposed  to  "mature" 
fruit  have  helped  the  industry's  OMrket 
expansion  efforts.  In  fact  the 
requiremoit  has  been  generally  well 
received  by  the  industry,  retailers,  and 
the  consuming  public. 

In  fact  one  commenter  submitted  a 
Pinal  Report  of  California  Summer 
Fruits  Retailer  Research  by  Brvin  0> 
Thueik.  Mr.  Thuerk  is  a  mmketing 
consultant  with  the  Thuerk  Pro<!on 
Company  in  Wesdake  Village. 
California.  1^.  Thuok  directed  a  project 
to,  among  other  things,  pursue  individnal 
retailers'  attitudes  and  their  wants  and 
needs  for  fruit  quality  and  maturity. 
Meetings  were  held  with  twenty-five 
companies  in  approximately  twenty 
dtiM,  rqwesenting  neaiiy  17,000  niail 


supermarkets,  tdiich  equals  a  aft7 
percent  share  of  the  total  Indaifijr  anits 
operated.  Infonnation  was  obtaiiied  on: 
(1)  Product  needs  in  the  fresh  prodnoe 
industry:  (2)  retail  marketing  treads  saul 
how  they  are  '*«"g«'^  (3)  consaater 
attitudes  and  their  '^■t^'^  wants  and 
needs;  (4)  the  development  of  futare 
proyams  for  the  maAeting  <rf  CaHftwaia 
suBuner  fruits:  and  (5)  attitudes  toward 
industry  standards  and  marketing 
propams.  The  findings  indicate  that 
early  season  finit  which  is  picked 
immature  does  not  provide  satkfaction 
to  the  consumer  and  does  not  encourage 
repeat  purchases,  and  does  not  Ixniefit 
the  market  Fhiit  has  to  look  good  to  get 
the  consumer  to  buy  it  but  it  mast  also 
taste  good  to  foster  additional  sales. 
There  is  definitely  a  lag  effect  oa.  sales 
from  poor  eating  quality  on  Hatt  varieties 
which  Mlow.  When  this  occurs  piioss 
are  depressed  because  the  pipeltes  are 
filled  with  poor  fruit  «**''^*-g  to  Ihe 
executives  interviewred 

In  addition,  a  marketiiig  extansioa 
pomologist  frvMB  the  Uaiveiaity  of 
California  at  Oavis  indicated  that  ia  tha 
late  IflTO's  the  post  harvest  | 
oi  a  number  of  ooauDsrciel  i 
cultivars  had  been  evaluated.  In  these 
tests,  researchers  found  that  low 
maturity  fruit  (ended  to  be  more 
susceptible  to  bruising  (espedaily 
vibration  bruising),  and  also  more 
susceptible  to  flesh  browning  following 
bruising.  He  further  indicated  that  sise  is 
generally  comlated  widi  auturity  io 
fiuiia.  TypicaUy  in  any  population  of 
fruits,  the  smallest  size  fruits  will  be 
lower  in  sugars,  and  often  Icms 
physiologically  mature,  than  larger 
fruits.  He  went  m  to  say  that  Ihte  is 
espedaUy  true  in  a  climate  lake 
California,  where  the  bloom  period  is 
normally  prolonged  and  thus  size  may 
indicate  the  length  of  the  growing 
season  for  the  individual  fruits. 

The  Thuerk  report  described  esrlier 
also  addresses  the  conuients  that  the 
"well-matured"  requirement  does  not 
reflect  the  different  needs  of  buyers  in 
markets  far  frxm  the  production  area 
compared  to  buyers  in  nearby  mariBSts. 

In  addition,  a  nTB»nimt  from  the 
Executive  Vice  VneidaA  at  the 
Canadian  Fndt  Yi/baAaukm  Assodation 
indicatsd  that  soobs  of  its  members  feel 
that  the  current  "well-matured" 
standard  has  played  m  inportant  role 
in  kwnping  hi^  qa«fi*y  rraisimMs 
acceptable  frutt  powa  ia  te  Utattad 
States  available  in  Canadian  BHrkels. 
The  members  of  the  aasndation  potted 
felt  that  a  change  from  the  "w«ril- 
matured"  to  the  mature  standard  \ 
be  regressive  and  would  hurt  sales. 
Along  the  same  lines,  a  buyer  in 


Chelsea.  Massachusetts,  indicated  that  ; 
it  is  extrmnety  impoitant  for  California 
packers  Io  suintaiB  tha  Ugjh  qaaHty. 
taste,  appeacanoe.  and  shrif  iik  that 
their  CBStaoMts  have  coBM  to  expect  To 
continue  its  tread  of  bajriag  more  and 
more  fririt  the  buyer  inriinatad  that 
"weU-matnred"  standard  shonU  be 
maintained. 

In  response  to  the  commenter  who 
esserted  that  die  tests  cnmatiy  in  effect 
are  more  restrictive  than  when  titf 
"weU-matated"  reqaiimasnt  was 
implemented  in  1980,  there  hes  been  aa 
increase  in  the  number  of  oofor  chipe 
used  However,  the  initiel  chips  were 
not  considered  adequate  to  cover  fte 
variations  in  color  amoog  the  muaerons 
varieties.  As  a  resah.  yadatfons  in  color 
have  been  added  to  nwre  accaratdy 
reflect  the  characteristics  of  the  meny 
varieties  of  peachea.  Tlierefare.  the 
number  of  color  chips  par  as  doss  not 
support  the  contention  ftat  the  color 
chipe  ere  more  restrictive  now  than 
thoe  were  in  1980  and  198L 

Oie  oommanter  stated  that  the  price 
received  for  "wett-flHtursd"  frait  has  not 
adeqaatety  oompsosated  for  the 
incieeae  ia  harvesting  costs  that  have 
been  Incuned  Howevar,  dis  ooamenter 
did  not  document  this  daiak  Rntfasr,  the 
"weU-BMtnred"  reqaireaient  has  in 
general  contributed  to  the  econoadc 
health  ol  the  peach  faidnstiy.  More  dian  ! 
106JB64I00  penkagas  cf  Califapiia 
peachea  have  been  inspected  and 
shipped  since  du  "weU-matared" 
requirement  bacaaie  efisctive  ia  1980. 
Also,  u^aa  the  growers  nadsr  this 
program  psrtidpatsd  in  1986-87  in  a 
reneendam  todetenniae  imlwlry 
support  for  the  peach  "»*»*«**««b  order 
program,  a  majority  of  those  voting 
favored  oontiimance  of  te  proyam.  It  is 
doubtful  that  growers  would  frrvor 
continuing  a  program  that  resulted  in 
considerable  lost  profits. 

One  commenter  expressed  the  view 
that  the  ssaturity  levds  have  been 
drastically  raised  to  control  vofauM  as 
opposed  to  causmg  better  consumsr 
quality  fruit  to  raadi  the  market  One 
commenter  indicated  that  tUs  is 
evidenced  by  the  decrease  in  packagea 
shipped  per  acre  from  1980  to  1987  even 
though  increasing  acreage  was  """"^ 
into  production  with  a  HibstantiaUy 
higher  aumba  of  trees  planted  per  acre. . 
However,  this  comBanter's  evaluation  is 
inoondnsive  becauae  Iw  dhl  aot 
consider  other  factors  ia  additioa  to  the 
"well-nmtmed"  reqairemeat  that  could 
affect  the  amount  of  peachea  ahipped  to 
the  fresltmaricet  Other  fodors  could 
lead  to  a  redaced  number  of  cartons 
shipped  per  acre,  such  as  age  of  the 
trees,  iveather.  cultural  practices,  and 


faihae  to  meet  otiier  types  of  handling 
requirements  such  as  mtaimum  size 
tequiraments. 

,    One  ooauneater  requested  an 
exemptiaa  far  'leaf  spots"  ad 
reooaaaieaded  a  tO  percent  exemption 
from  the  "weU-matured"  requirement  be 
establtthed  as  bag  as  the  fruit 
otherwise  meets  die  U.S.  Na  1  stsndard. 
These  reooaaneadatioos  are  being 
referred  to  the  ooamuttee  for  evabation. 

In  view  of  the  foregoing,  this  action 
adopts,  the  proposed  BMturity 
requirements  described  above  to 
recognize  the  interest  in  California 
pea<^  growers  and  handlers  ia 
maintainiag  tha  quality  and  aiaturity  of 
the  peeches  they  markiet  As  stated 
previousty,  ia  1970,  the  ooamittee 
r^Kwted  diat  pead»es  picked  and 
packed  at  die  minimiiai  ttr-i**-^  r* 
maturity  'battue,'*  were  rather  severely 
criticized  at  destination.  The  evidence 
indicates  diet  die  "well-matured" 
requirement  in  effed  since  that  tisK  has 
resulted  in  more  coasuma  acceptance 
and  the  expansion  of  markets  for 
California  peeches. 

We  do.  luiwever.  believe  that  a  more 
specific  definition  of  "well-matured" 
could  be  helpfuL  Therefore,  comments 
are  invited  on  developing  a  definition 
with  more  spedfidty. 

In  addition  to  the  comments  received 
On  the  size  and  maturity  requirements, 
the  Department  received  comments  on 
the  variance  procedures  described  in  die 
proposed  rule.  The  proposal  stated  that 
"The  Federal  or  the  Federal-State 
Inspection  Service  has  the  authority  to 
make  variances  for  any  variety  from  any 
guide  or  tests,  induding  diose  in  Table  I. 
during  the  season  to  reflect  changes  in 
crop  or  weather  conditions  that  would 
inake  die  existent  guide  an    ' 
biappropriate  measure  of  "well- 
matured." 

j .  The  purpose  of  this  change  was  to 
relieve  the  maturity  subcommittee  of  the 
burden  of  making  variances  during  the 
season  because  committee  members  are 
dispersed  over  a  wide  geographic  area 
and  have  deity  responsibilities  widi 
regard  to  dieir  own  bnsinesses. 
j   However,  comments  from  the 
tximmittee  and  offidals  6t>m  the 
Federal-State  Inspection  Service 
indicated  that  the  committee  and  its 
maturity  subcommittee  should  continue 
to  play  a  dired  role  in  making  final 
delermiastions  en  making  changes  and 
granting  variances  in  the  metoMy 
guides  used  hi  determining  whether  the 
fruit  meets  the  "weU-matued"  standard. 
The  commeaters  indicsted  thet  these 
very  important  dedsions  should  not  rest 
solely  in  the  heads  (rf  one  group,  but 
diey  should  be  fair  end  tisniety  because 
of  die  peririiebility  of  die  commodity. 


Comments  received  from  the 
California  Deportment  of  Food  and 
Agriculture  (CDF A)  indicated  that  full 
responsibility  to  aDow  or  disallow 
variances  from  color  chip  requirements 
should  not  be  friaced  on  the  inspection 
service.  The  comment  indicated  that  the 
CDFA  and  Federal-State  Inspection 
Service  has  provided  and  will  continue 
to  provide  expert  advice  on  the 
condition  or  maturity  of  the  fruit. 

The  committee  snggested  that  the  first 
contact  shoold  be  widi  the  Federal-State 
Inspection  supervisor  so  die  supervisor 
would  first  be  able  to  review  the 
problem  to  determine  if  the  problem  is 
with  maturity  or  with  interpretation  of 
an  individual  inspector.  Tlw  committee 
pointed  out  dnt  in  die  past  the 
supervising  nspector  has  been  a'ble  to 
resolve  many  issues  by  working  with  the 
grower  or  shdpper  and  the  packing  house 
inspector.  If  the  situation  a>uld  not  be 
resolved  to  dm  satirfisction  of  die 
inspection  service  and  die  requester, 
then  the  requester  would  ask  for  a 
maturity  variance. 

In  view  of  this,  the  Department  has 
dedded  to  qiedfy  in  die  regulations 
procedures  for  handBng  variances 
during  the  current  and  subsequent 
season  which  are  similar  to  those 
currentty  used,  bi  additton,  in  ordw  to 
respond  to  comments  that  there  is  no 
recourse  to  adverse  dedsions  of  die 
matarity  subcommittee,  this  interhn  final 
rule  establishes  a  procedure  for 
appealing  those  dedsions.  These 
procedures  are  specified  in  paragraph 
(aKl)  of  1917.450. 

Under  diese  procedures,  a  grower  or 
handler  may  make  a  request  for  a 
variance  from  the  maturity  guide  by 
calling  an  authorized  committee 
fieldman  to  arrange  for  an  on-site 
examination  of  the  fruit  Tins  fieldman 
would  call  the  officer-ia-cfaaige  of  the 
local  Federal-State  Inspection  Service 
office  to  accompany  the  fieldman  to  the 
site.  If  either  the  fieldman  or  the 
inspection  representative  or  both  agree 
that  a  variance  is  warranted,  the  request 
for  the  varimice  and  the  written  views  of 
the  fieldman  and  inspection  offidal 
shall  be  forwarded  to  the  maturity 
subcommittee  for  review  and  written 
determination.  The  fieldman  shall  notify 
the  requester  when  the  request  has  been 
forwarded  to  the  maturity  subconiniittee 
and  whether  the  request  will  be 
considered  at  a  public  or  a  telephone 
meeting.  The  requester  may  attend 
public  meetings  or  participate  in 
telephone  meetings  and  may  provide 
addBtional  iiifoiiuatton  in  support  of  the 
request  to  the  chairman  of  the  maturity 
subcommittee  prior  to  a  public  or 
telephone  meeting.  In  reaching  its 
determination,  die  subcommittee  shall 


take  into  account  written  comments, 
observations,  and  recommendations  of 
the  fieldman  and  inspection  offidal,  and 
any  other  information  provided  by  the 
requester.  Decisions  of  the  maturity 
subcommittee  shall  be  made  within  two 
days  from  the  time  the  request  for 
variance  is  received. 

Because  of  the  perishability  of  the 
fruit,  it  is  imperative  that  decisions  on 
variances  be  made  prompdy.  Because  of 
the  large  geographical  area  involved  and 
the  need  for  timely  dedsions,  the 
subcommittee  may  hold  telephone 
meetings.  A  majority  of  the 
subcommttee  must  vote  in  favor  of 
variance.  The  subcommittee  shall 
prepare  a  writteen  report  of  its 
determination  and  the  reasons  therefor. 
The  fieldman  shall,  in  a  timely  manner, 
inform  the  requester  of  the 
subcommittee's  decision,  the  basis 
therefor,  and  the  procedure  for 
appealing  the  dedsion.  A  copy  of  the 
written  report  shall  be  provided  to  the 
requester  and  to  the  Department's 
California  Marketing  Field  Office  in 
Fresno.  If  the  requester  is  dissatisfied 
with  the  maturity  subcommittee's 
determination,  the  requester  may  file  an 
appeal  as  described  later. 

If  after  on-site  review  of  the  request 
neither  the  fieldman  nor  the  inspection 
offidal  believe  a  variance  is  warranted, 
the  variance  %viil  not  be  granted  and  the 
matter  will  aot  be  referred  to  the 
maturity  subcommittee.  The  requester 
however  may  file  an  appeal  from  this 
determination  in  accordance  with  the 
procedure  described  below. 

To  file  an  appeal,  the  requester  shall 
notify  the  Peach  Commodity  Committee 
manager  who  will  immediately  refer  the 
appeal  to  the  Appeal  Committee 
established  by  this  rule.  It  is  important 
that  the  members  of  the  Appeal 
Committee  are  different  from  those 
serving  on  the  maturity  subcommittee 
which  makes  the  initial  determination.  It 
is  also  important  that  members  of  the 
Appeal  Committee  are  knowledgeable 
about  crop  and  maturity  conditions  in 
the  industry.  Therefore,  the  Appeal 
Committee  shall  consist  of  the  Chairman 
of  the  Plum  Commodity  Committee,  the 
Chairman  of  the  Nedarine 
Administrative  Committee,  and  the 
appropriate  Federal-State  shipping  point 
inspection  program  supervisor,  or  their 
designees.  The  Appeal  Committee  shall 
review  all  documentation  and  any 
further  infonnation  provided  by  the 
requester.  Decisions  of  the  Appeal 
Commitiee  must  be  made  within  one 
day  fiom  the  time  the  Peach  Commodity 
Committee  manager  is  notified  of  the 
appeal,  recognizing  that  a  final  dedsion 
must  be  made  promptty.  A  majority  vote 
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of  the  Appeal  Committee  is  needed  to 
grant  a  variance.  The  Appeal  Committee 
may  hold  telephone  meetings  in  order  to 
facilitate  the  decisionmaking  process. 
The  Appeal  Committee  shall  prepare  a 
written  report  of  its  determination  and 
the  reasons  thererfor.  i 

A  representative  of  the  Appeal 
Committee  shall,  in  a  timely  manner, 
inform  the  requester  of  the  Appeal 
Committee's  decision  and  the  reasons 
therefor.  A  copy  of  the  written  report 
shall  be  provided  to  the  requester,  to  the 
committee  manager,  and  to  the      ] 
California  Marketing  Field  Office. 

Another  change  from  the  proposal  is 
that  any  decision  to  grant  a  variance  for 
a  particular  peach  variety  will  not 
automatically  apply  to  all  growers  and 
handlers  of  that  variety  throughout 
California.  The  committee  and  other 
commenters  have  pointed  out  that  the 
granting  of  v&riances  on  an  across-the- 
board  basis  throughout  the  state  may 
not  be  appropriate.  Becaue  of  the 
differences  in  weather  and  growing 
conditions  that  occur  throu^out  the 
growing  area  a  variety  grown  in  the  San 
Joaquin  Valley  may  be  "well-mature"  at 
a  lesser  degree  of  color  than  an  orchard 
of  the  same  variety  in  the  upper  San 
Joaquin  Valley.  This  condition  is 
sometimes  si^iificant  and  can  even 
occur  in  neighboring  orchards. 

The  inspection  and  industry  officials 
designated  to  make  these  variance 
decisions  have  the  necessary 
background  and  expertise  in  fruit 
maturity  and  knowledge  about  growing 
conditions  in  the  production  area. 

It  is  the  Department's  view  that  the 
change  to  delete  two  varieties  no  longer 
produced  in  commercially  significant 
quantities  from  variety-specific  size 
requirements  and  to  change  size 
requirements  for  peaches  shipped  in  No. 
12B  standard  fruit  (peach)  boxes  during 
the  period  November  1  through  July  2 
will  not  be  detrimental  to  small  entities. 
The  change  to  clarify  and  revise  the 
maturity  requirements  for  peaches  is 
intended  to  foster  and  facilitate  a 
greater  understanding  of  these 
requirements  within  the  peach  industry 
and.  as  such,  would  not  result  in    i 
additional  costs.  The  change  to  the 
"well-matured"  guide  for  the  Prima  Fire 
variety  of  peaches  will  make  maturity 
determination  more  accurate. 

Based  on  the  above,  the  Administrator 
of  AMS  has  determined  that  the 
issuance  of  this  interim  final  rule  will 
not  have  a  signficant  economic  impact 
on  a  substantial  number  of  smaU 
entities. 

.\fter  consideration  of  all  relevant 
information  presented,  including  the 
committee's  recommendations,  the. 
comments  received  in  favor  and 


opposition,  and  other  information,  it  is 
found  that  this  regulation,  as  hereinafter 
set  forth,  will  tend  to  effectuate  the 
declared  policy  of  the  Act 

Pursuant  to  5  U.S.C  553.  it  is  also 
found  and  determined  that  it  is 
impracticable,  unnecessary,  and 
contrary  to  the  public  interest  to  give 
notice  prior  to  putting  this  rule  into 
effect  and  that  good  cause  exists  for  not 
postponing  the  effective  date  of  this 
action  until  30  days  after  publication  in 
die  Federal  Register  because:  (1) 
Shipments  of  1888  crop  peadies  have 
begun  £md  this  action  should  cover  as 
much  of  the  1988  crop  as  possible;  and 
(2)  the  maturity  requirements  set  forth 
below  are  substantially  the  same  as 
currentiy  implemented;  and  (3)  this 
interim  final  rule  relaxes  size 
requirements  for  two  varieties  of 
peaches. 

The  actions  set  forth  below  are  being 
issued  on  an  interim  final  basis  with 
opportimity  for  written  comments  rather 
than  as  a  final  rule  so  interested  persons 
will  be  able  to  provide  input  on  the 
maturity  modifications  and  still  allow 
the  maturity  procedures  to  be  used  for 
as  much  of  the  1988  shipping  season  as 
possible.  An  opportunity  needs  to  be 
provided  for  interested  persons  to  file 
comments,  but  as  mentioned  earlier,  it 
is  imperative  that  the  size,  maturity 
requirements  and  variance  procedures 
apply  to  as  much  of  the  1988  crop  as 
possible. 

The  committee's  recommendation, 
other  information,  and  all  written 
comments  timely  received  in  response  to 
this  interim  final  with  request  for 
comments  will  be  considered  prior  to 
any  finalization  of  this  interim  final  rule. 
Commenters  are  encouraged  to  submit 
their  views  in  support  of  or  in  opposition 
to  this  interim  final  rule.  Any  pertinent 
data  to  support  views  and  comments 
should  also  be  submitted. 

List  of  Subjects  in  7  CFR  Part  917 

Marketing  agreements  and  orders. 
Pears,  Plums,  Peaches,  California. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  917  is  amended  as 
follows: 

PART  917-FRESH  PEARS.  PLUMS, 
AND  PEACHES  GROWN  IN 
CAUFORNIA 

1.  The  authority  citation  for  7  CFR 
Part  917  continues  to  read  as  foUows: 

Authority:  Sees.  1-19. 48  Stat  31,  as 
amended:  7  U.S.C.  601-674. 

2.  Section  917.459  is  revised  to  read  as 
follows: 

I917.4M  .P«KtiReguMlon14. 

(a)  No  handler  shall  ship: 


(1)  Any  lot  or  package  or  container  of 
any  variety  of  peaches  imless  such 
peaches  meet  die  requirements  of  U.S. 
No.  1  grade,  except  that  the  peaches 
shall  be  "well-matured."  rather  than 
"mature,"  but  not  overripe  or  shriveled. 

(i)  During  the  1988  and  subsequent 
seasons,  the  Federal  or  the  Federal-State 
Inspection  Service  will  use  the  maturity 
guides  listed  in  Table  I  in  making 
maturity  determinations  for  the 
specified  varieties.  For  these  varieties, 
not  less  than  90  percent  of  any  lot  shall 
meet  the  color  guide  established  for  the 
variety, -and  an  aggregate  area  of  not 
less  than  90  percent  of  the  fiuit  surface 
shall  meet  the  color  guide  established 
for  the  variety.  For  varieties  not  listed, 
the  Federal  or  die  Federal-State 
Inspection  Service  will  use  such  tests  as 
if  deems  proper.  A  variance  for  any 
variety  from  the  application  of  the 
maturity  guides  specified  in  Table  I  may 
be  granted  during  the  season  to  reflect 
changes  in  crop,  weather,  or  other 
conditions  that  would  make  the 
specified  guides  an  inappropriate 
measure  of  "well-matured."  "rhe 
maturity  determination  variance 
procedure  is  set  forth  as  follows: 

(ii)  A  grower  or  handler  may  initiate  a 
request  for  variance  from  a  maturity 
guide  (e.g.,  color  chip]  by  calling  an   ' 
authorized  committee  fieldman  to 
arrange  for  an  on-site  examination  of 
the  fruit  This  fieldman  will  call  the 
officer-in-chaige  of  the  local  Federal- 
State  Inspection  Service  office  to 
accompany  the  fieldman  to  the  site. 

(iii)  The  committee  fieldman  and  the 
officer-in-charge  accompany  the 
requester  to  the  site. 

(iv)  If  either  the  fieldman  or  the 
inspection  representative  or  both  agree 
that  a  variance  is  warranted,  the  request 
for  die  variance  and  the  written  views  of 
the  fieldman  and  inspection  official 
shall  be  forwarded  to  the  maturity 
subcommittee  for  review  and  written 
determination.  The  fieldman  shall  notify 
the  requester  when  the  request  has  been 
forwarded  to  the  maturity  subcommittee 
and  whether  the  request  will  be 
considered  at  a  public  or  a  telephone 
meeting.  The  requester  may  attend 
public  meetings  or  participate  in 
telephone  meetings  and  may  provide 
additional  information  in  support  of  the 
request  to  the  chairman  of  the  maturity 
subcommittee  prior  to  a  public  or 
telephone  meeting.  In  reaching  its 
determination,  the  subcommittee  shall 
take  into  account  written  comments, 
observations  and  recommendations  of 
the  fieldman  and  inspection  official,  and 
any  other  information  provided  by  the 
requester.  Decisions  of  dw  maturity 
subcommittee  diall  be  made  withbi  two 


days  from  the  time  the  request  for 
variance  is  received.  A  majority  of  the 
subcommittee  must  vote  m  favor  of  the 
variance  for  it  to  be  implemented.  The 
subcommittee  shaO  prepare  a  written 
report  of  its  detennination  and  the 
reasons  therefor.  The  fieldman  shall,  in 
a  timely  manner,  inform  the  requester  of 
the  subcommittee's  decision,  die  basis 
therefor,  and  the  procedure  for 
appealing  the  decision.  A  copy  of  the 
written  report  shall  be  provided  to  the 
requester  and  the  Department's 
California  Marketing  Field  Office  in 
Fresno.  If  the  requester  is  dissatisfied 
with  the  maturity  suboommittee's 
determinalioii.  the  requester  may  file  an 
amwal  in  accordance  with  paragraph 
(aJUKvi)  of  this  section. 
;  (v)  If  neither  the  fieldman  nor  the 
inspection  official  believe  a  variance  is 
warranted,  the  variance  shall  not  be 
granted.  The  requester  may  file  an 
appeal  from  dns  determination  as 
specified  in  paragraph  (aHlHvi)  of  this 


(vi)  To  file  an  appeal,  the  requester 
shall  notify  the  Peach  Commodity 
Committee  manager  who  will 
immediately  refer  the  appeal  to  the 
Appeal  Committee.  The  Appeal 
Committee  shall  consist  of  the  Chairman 
of  the  Plum  Commodity  Committee,  the 
Chcurman  of  the  Nectarine 
Administrative  Committee,  and  the 
appropriate  FederatState  shipping  point 
inspection  program  supervisor,  or  their 
designees.  The  Appeal  Committee  shall 
review  all  documentation  and  any 
further  information  provided  by  the 
requester.  Decisions  of  the  Appeal 
Committee  must  be  made  within  one 
day  from  the  time  the  Peach  Commodity 
Committee  manager  is  notified  of  the 
appeal.  A  majority  vote  of  the  Appeal 
Committee  is  needed  to  grant  a 
variance.  The  Appeal  Committee  may 
hold  telephone  meetings.  The  Appeal 
Committee  shaD  prepare  a  written 
report  of  its  determination  and  the 
reasons  therefor.  A  representative  of  die 
Appeal  Committee  shaU,  in  a  timely 
manner,  inform  the  requester  of  die 
Appeal  Committee's  decision  and  die 
reasons  dierefor.  A  copy  of  the  written 
report  shall  be  provided  to  the  requester, 
to  the  committee  manager,  and  to  the 
California  Marketing  Field  Office. 

(2)  Any  padcage  or  container  of 
Desertgold  variety  peaches  unless: 

(i)  Sudi  peadies  when  packed  in 
molded  forms  (tray  pack)  in  a  No.  2ZD 
standard  log  box  are  of  a  size  that  will 
pack,  in  accordance  with  the 
requirements  of  standard  pack,  not  more 
than  96  peadies  in  the  box;  or 

(ii)  Such  peadies  in  any  container 
whan  padcad  other  than  as  qwcified  in    . 
paragraph  (aM2Mi)  of  this  section  are  of 


a  size  that  a  IS-poond  sample, 
representative  of  the  peaches  in  the 
package  or  container,  contains  not  more 
than  96  peaches. 

(3)  Any  padiage  or  container  of  any 
type  of  Morning  Sun  or  ^ringdd 
variety  peaches  unless: 

(f)  Such  peaches  when  padced  in 
molded  forma  (tray  padc)  in  a  No.  22D 
standard  lug  box  are  of  a  size  that  wiH 
pack,  in  acoirdaiice  with  the 
requirements  of  standard  pack,  not  aiore 
than  84  peaclies  in  the  box;  or 

(ii)  Such  peaches  when  padced  in  a 
No.  12B  standard  frnit  (peach)  box  are  of 
a  size  diat  will  padc,  m  accordance  with 
the  requirements  of  standard  pack,  not 
more  than  65  peaches  in  the  box;  or 

(iii)  Sudi  peaches  in  any  container 
when  packed  other  than  as  specffied  in 
paragraph  (a)(3)  (i)  and  (ii)  of  diis 
section  are  of  a  size  that  a  16-pound 
sample,  representative  of  the  peaches  in 
the  package  or  container,  contains  not 
more  dian  79  peaches. 

(4)  Any  package  or  container  of 
Babcock,  Coronet  Early  Coronet 
Firecrest  First  Lady,  Flavorcrest  Flavor 
Red,  Golden  Crest  Golden  Lady,  Honey 
Red,  June  Crest  June  Lady,  Kern  Son, 
May  Crest  May  Lady,  Merrill  Gem, 
Merrill  Gemfree,  Ray  Crest  Redhaven, 
Redtop,  Regina.  Royal  May,  ^iringoest 
Spring  Lady.  WUlie  Red.  or  50-178 
variety  of  peaches  unless: 

(i)  Such  peaches  when  packed  in 
molded  forms  (tray  pack)  in  a  No.  22D 
standard  log  box  are  of  a  size  that  will 
pack,  in  accordance  with  the 
requirements  of  standard  pack,  not  more 
than  80  peaches  in  the  box;  or 

(ii)  Such  peaches  when  packed  in  a 
Na  12B  standard  fruit  (peach)  box  ace  of 
a  size  that  will  pack,  in  accordance  with 
the  requirements  of  standard  pack,  not 
more  than  65  peaches  in  the  box;  or 

(iii)  Such  peaches  in  any  container 
when  packed  other  dian  as  specified  in 
paragraph  (a)(4)  (i)  and  (ii)  of  this 
section  are  of  a  size  that  a  16-pouiid 
sample,  representative  of  the  peaches  in 
the  pacdcage  or  container,  contains  not 
more  than  73  peaches. 

(5)  Any  package  or  container  of 
Angdus,  August  Sun,  Autumn  Crest, 
Autumn  Gem,  Autumn  Lady,  Belmont 
Berenda  Sun,  Blum's  Beauty.  Cassie.  Cat 
Red,  Carnival,  Early  O'Henry,  Elberta, 
Elegant  Lady,  Fairmont  Fairtime,  Fay 
Elberta,  Fayette.  Fire  Red,  Flamecrest 
Fortyniner,  Frandscan,  July  Lady,  July 
Sun.  Kings  Lady,  Lacey,  Mary  Ann, 
O'Henry,  Padfica,  Parade,  Preuss 
Suncrest  Red  Cal,  Redglobe,  Red  Lady, 
Ryan's  Sua  Scariet  Lady,  Sparkle, 
Sprague  Last  Chance,  Suncrest  Sun 
Lady,  or  Toreadw  variety  of  peaches 
unless: 


(i)  Su(^  peadies  when  padced  in 
molded  forms  (tray  padc)  in  a  No.  220 
standard  lug  box  are  of  a  size  that  will 
pack,  in  accordance  with  the 
requirements  of  standard  pack,  not  more 
than  72  peaches  in  the  box;  or 

(ii)  Such  peaches  when  packed  in  a 
No.  12B  standard  fruit  (peach)  box  are  of 
a  size  that  will  pack,  in  accordance  with 
the  requirements  of  standard  pack,  not 
more  than  65  peaches  in  the  box;  or 

(ii^  Such  peaches  in  any  container 
when  packed  other  tiian  as  specified  in 
paragraphs  (aK5)  (i)  and  (ii)  of  this 
section  are  of  a  size  that  a  16-pound 
sample,  representative  of  the  peadies  in 
the  package  or  container,  contains  not 
more  than  64  peaches. 
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Table  I— Continued 
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NolK  ConauR  w«t  9m  Fadarai  or  FMa«#-S<ala 
Inapaclon  Sarvtoa  Supar^aor  for  ttw  maUtty  guide 
appBcabla  lo  the  vartatiaa  not  latad  atxwa. 

(b)  During  the  period  November  1 
through  July  2  of  each  fiscal  period,  no 
handler  shall  handle  any  package  or 
container  of  any  variety  of  peaches  not 
specifically  named  in  paragraphs  («)  (2), 
(3),  (4),  or  (5)  of  this  section  unless: 

(1)  Such  peaches  when  packed  in 
molded  forms  (tray  pack)  in  a  No.  220 
standard  lug  box  are  of  a  size  that  will 
pack,  in  accordance  with  requirements 
of  standard  pack,  not  more  than  96 
peaches  in  the  box;  or  I 

(2)  Such  peaches  when  packed  in  a 
No.  12B  standard  fruit  (peach)  box  are  of 
a  size  that  will  pack,  in  accordance  with 
the  requirements  of  standard  pack,  no 
more  than  65  peaches  in  the  box;  or 

(3)  Such  peaches  in  any  container 
when  packed  other  than  as  specified  in 
paragraphs  (b)  (1)  or  (2)  of  this  section 
are  of  a  size  that  a  le-pound  sample, 
representative  of  the  peaches  in  the 
package  or  container,  contains  not  more 
than  96  peaches. 

(c)  Dtuing  July  3  through  October  31  of 
each  fiscal  period,  no  handler  shall 
handle  any  package  or  container  of  any 
variety  of  peaches  not  specifically 
named  in  paragraphs  (a)  (2),  (3).  (4).  or 
(5)  of  this  section  unless: 


(1)  Such  peaches  when  packed  in 
molded  forms  (tray  pack)  in  a  No.  220 
standard  lug  box  are  of  a  size  that  will 
pack,  in  accordance  with  requirements 
of  standard  pack,  not  more  than  80 
peaches  in  the  box;  or 

(2)  Such  peaches  when  packed  in  a 
No.  12B  standard  fruit  (peach)  box  are  of 
a  size  that  win  pack,  in  accordance  with 
the  requirements  of  standard  pack,  not 
more  than  65  peaches  in  the  box;  or 

(3)  Such  peaches  in  any  container 
when  packed  other  than  as  specified  in 
paragraphs  (c)  (1)  or  (2)  of  this  section 
are  of  a  size  that  a  16-pound  sample, 
representative  of  the  peaches  in  die 
package  or  container,  contains  not  more 
than  73  peaches. 

(d)  As  used  herein.  "U.S.  No.  1," 
"mature,"  and  "standard  pack"  mean 
the  same  as  defined  in  the  United  States 
Standards  for  Grades  of  Peaches  (7  CFR 
51.1210  through  51.1223):  and  "No.  220 
standard  lug  box"  and  "No.  12B 
standard  fir^t  (peach)  box"  mean  the 
same  as  defined  in  section  1380.19(18)  of 
the  "Reg\ilations  of  the  California 
Department  of  Food  and  Agriculture." 
"Well-matured"  means  a  condition 
distinctly  more  advanced  than  "mature." 

Dated  May  24,  ig6& 
Robert  C  Kaanay, 

Deputy  Director,  Emit  and  Vegetable 
Division,  Agricultural  Marketing  Service. 
(FR  Doc  88-12037  Filed  S-26-B8: 8:45  am] 
lOOOtstt 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Parts,  4, 11, 25, 30, 31. 32, 34, 
35,40,50,00,61.70,71,73,74,75,95, 
and  110 

Retention  Periode  for  Recorde 

AOCNCV:  Nuclear  Regulatory 
Conmiission.  \ 

action:  Hnal  rule. 


:  The  Nuclear  Regulatory 
Commission  (NRC)  is  amending  its 
regulations  to  establish  a  definite 
retention  period  for  each  record  that  an 
NRC  application  or  licensee  for  a 
materials  or  facility  license  is  required 
to  maintain.  This  action  is  necessary  to 
comply  with  the  OfiBce  of  Management 
and  Budget  requirement  that  a  specific 
retention  period  be  identified  for  each 
record.  The  final  rule  also  establishes  a 
uniform  standard  acceptable  to  the  NRC 
for  the  condition  of  a  record  throughout 
each  specified  retention  period.  This 
action  is  expected  to  reduce  the  overall 
recordkeeping  burden  for  NRC 
applicants  and  licensees  by  use  of 


imiform  and  specific  retention  periods 
for  each  recordkeeping  requirement 

■mcnvi  DATK  July  26, 1968. 

FOM  mim«R  iwFoiwuTiow  contact: 

Brenda  J.  Shelton.  Acting  Chiet  Records 
and  Reports  Management  Branch, 
Division  of  Inforaiation  Support 
Services,  OflSce  of  Administration  and 
Resources  Management.  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
DC  20555,  Telephone:  301-492^8132. 
SUPPLCMtNTAIIV  INTOWIIATIOIC 

Background 

The  Nuclear  Regulatory  Commission's 
(NRC)  regulations  require  that 
applicants  and  licensees  retain  a  variety 
of  records  for  various  periods  of  time. 
Licensees  must  also  retain  certain  plans 
and  procedures  for  routine  (q>eration 
and  emergency  sltoations  and  file 
reports  of  certain  occurrences  and 
events.  The  NRC  reviewed  its 
recordkeeping  requirements  to 
determine  how  long  the  required  records 
should  be  retained.  This  rule  reflects  the 
results  of  that  review  and  of  die  public 
comments  received  on  the  proposed 
rule.  The  NRC  did  not  include  10  CFR 
Part  20  in  its  review.  The  record 
retention  requirements  contained  in  Part 
20  were  examined  and  modified  as  part 
of  the  proposed  revision  to  Part  20  that 
was  published  for  public  comment  in  the 
Fadanl  Register  on  December  20, 1985, 
(50  FR  51902)  and  republished  on 
January  0, 1966  (51  FR  1002). 
Codification  of  these  amendments  and 
amendments  in  certain  published 
proposed  rules  combined  with  this  final 
rule  will  establish  uniform  retention 
periods  for  (dl  NRC  recordkeeping 
requirements.  NRC  also  intends  to 
conform  record  retention  requirements 
in  future  rules  to  the  four  uniform 
periods  contained  in  this  rule. 

Previously,  NRC  regulations 
sometimes  specified  diat  a  record  be 
retained  for  a  specific  period  of  time. 
These  periods  varied  widely  trom  1  or  2 
years,  to  the  40-year  life  of  a  reactor 
license,  or  to  the  completion  of 
decommissioning  for  some  licenses.  In 
other  instances,  the  regulation  specified 
that  a  record  be  kept  until  the 
Commission  authorized  its  disposition, 
and  in  others,  that  it  be  retained 
indefinitely.  Some  parts  of  NRC 
regulations  specified  the  condition  of  a 
record  acceptable  to  the  NRC 
throughout  its  required  retention  period; 
others  did  not 

This  rule  amends  regulations  in  19 
parts  of  Tide  10  to  require  that  certain 
records  in  these  parts  be  retained  for 
specific  periods.  The  rule  also  provides 
for  all  parts  to  Tide  la  Chapter  L  die 


condition  of  a  record  acceptable  to  the 
NRC  throu^out  its  retention. 

This  rule  also  establishes  four  specific 
retention  periods  to  be  used  throughout 
10  CFR  Chapter  L  With  the  exception  of 
dne  6  month  retention  period  at  10  CFR 
70.58(h),  uniform  retention  periods  of  3 
years.  5  years,  10  years,  or  the  life  of  the 
component  activity,  area,  or  facility  are 
being  codified  to  simplify  the  system  for 
retaining  NRC  records.  These  particular 
four  periods,  although  not  ideal  for 
every  record  retention  requirement 
seem  to  be  the  best  choices  for  NRC 
record  needs.  Uniform  periods  were 
recommended  to  the  NRC  by  the 
Nuclear  Information  and  Record 
Management  Association  (NIRMA) 
based  on  the  nuclear  industry's  input  to 
NIRMA.  Three  of  the  uniform  periods 
coincide  with  the  retention  periods  for 
quality  assurance  (QA)  records  in  Parts 
50  and  71;  the  fourth  coincides  with  the 
reten'Con  periods  for  records  such  as 
those  covered  by  technical 
specifications. 

The  NRC  recognizes  that  technical 
specifications  for  each  nuclear  power 
plant  include  record  retention 
requirements  that  may,  in  some  cases, 
differ  from  those  set  out  in  this  rule.  Hie 
requirements  in  this  rule  take 
precedence  over  and  supersede  any 
conflicting  requirements  presendy  in  the 
technical  specifications.  Therefore,  the 
0£Bce  of  Nuclear  Reactor  Regulation 
(NRR)  intends  to  issue  a  generic  letter 
that  would  provide  guidance  to 
licensees  for  revising  their  technical 
specifications  to  coi^orm  with  this  rule 
and  would  include  model  technical 
specifications  to  follow  for  achieving 
this  conformance. 

During  the  course  of  reviewing  10  CFR 
saso.  'Technical  Specifications,"  the 
staff  found  that  this  section  does  not 
dearly  reflect  the  difference  in 
recordkeeping  and  reporting 
requirements  for  reactors  licensed  under 
different  sections  of  the  regulations. 
Specifically,  commercial  and  industrial 
facilities  are  Ucensed  under  1 50.21(b)  or 
i  60.22  and  have  detaUed  notification 
and  reporting  requirements  delineated 
in  f  50.72  and  9  50.73,  respectively. 
Therefore,  specific  cross  references  to 
i  S0.72  and  f  5a73  have  been  added  to 
S  60.36  where  appropriate.  Facilities 
liccmsed  under  (50.21(8)  for  medical 
thwapy  uses  and  facilities  licensed 
under  8  50.21(c)  for  research  and 
development  activities  do  not  have 
separate  sections  dealing  with 
notification  and  reporting.  The  reporting 
requirments  <m  this  automatic  saiety 
lyston  and  for  these  types  of  reactors 
are  ocmtained  widiin  1 80.36. 
Atxxndingly.  language  is  being  added  to 


S  S0.36(c)(l)(ii)(A)  to  make  it  conform 
widi  8  50.72(b)(2)(iii)  and 
8  50.73(a)(2)(v). 

An  effort  has  been  made  to  use 
consistent  terminology  with  regard  to 
paperwork  throughout  this  multi-part 
rule.  For  example,  the  term  "retain" 
conveys  the  idea  of  keeping  secure  or 
intact  and  the  term  "maintain" 
continuing  to  preseve  and  update,  in  this 
case,  a  record.  Consistent  terminology 
and  specific  recordkeeping  requirements 
and  retention  periods  should  assist  an 
NRC  applicant  or  a  licensee  in 
complying  with  these  requirements. 

The  changes  resulting  from  this  rule 
should  result  in  an  overall  reduction  in 
the  recordkeeping  burden  imposed  on 
the  NRC  applicant  or  licensee.  The 
major  reduction  in  burden  results  bom 
establishing  126  specific  retention 
periods,  primarily  three  years  or  the  life 
of  a  license,  for  records  that  up  to  now 
were  retained  indefinitely.  This  major 
reduction,  plus  four  other  reductions  of 
retention  periods  by  two  years,  offsets 
the  increase  in  retention  periods  for  54 
records;  42  cases  by  one  year,  10  cases 
by  two  years,  1  case  by  two  and  one 
half  years,  and  1  case  by  three  years. 
Based  on  staffs  understanding  of 
current  industry  practices,  the  increases 
in  retention  periods  would  either  not 
impose  any  additional  burden  or  could 
be  readily  accommodated  within  current 
equipment  configurations  and,  therefore, 
would  represent  no  appreciable  increase 
in  burden.  A  paragraph  describing  the 
form  and  condition  of  a  record 
acceptable  to  the  NRC  for  review  is 
being  codified  in  ten  parts.  This 
requirement  is  comparable  to  similar 
provisions  currendy  included  in  other 
parts  of  the  NRC  regulations. 

Specifying  clearly  in  NRC  regulations 
what  records  to  retain,  how  long  to 
retain  them,  and  the  condition  of  a 
record  required  for  NRC  inspection  is 
mutually  beneficial  to  the  applicant  or 
Ucensee  and  to  the  NRC.  The  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
aeq.)  added  impetus  to  the  NRCs 
interest  in  the  regulatory  burden 
imposed  on  an  applicant  or  a  licensee 
by  the  preparation  and  retention  of 
records.  Furthermore,  OMB's  regulations 
implementing  the  Paperwork  Reduction 
Act  require  that  record  retention 
requirements  imposed  by  Federal 
regulations  contain  specific  retention 
periods.  The  NRC  complies  with  the 
Act's  requirement  for  Office  of 
Management  and  Budget  (OMB)  review  . 
of  the  information  collection 
requirements  in  each  rulemaking.  In 
addition,  two  documents  on  paperwoik 
are  being  prepared  for  publication  in  the 
NUREG-eeries:  One  document  will  be 


based  on  Regulatory  Guide  10.1,  which 
is  a  compilation  of  reporting 
requirements  for  persons  subject  to  NRC 
regulations,  and  the  other  document  will 
summarize  the  record  retention  periods 
for  the  recordkeeping  requirements 
contained  in  NRC  regulations.  These 
companion  documents  should  be  useful 
to  an  NRC  applicant  or  a  licensee. 

On  October  28, 1987,  die  NRC 
published  the  proposed  rule  in  the 
Federal  Register  (52  FR  41442).  The 
comment  period  ended  on  December  28, 
1987. 

Summary  of  Public  Comments 

Comments  were  received  from  sixteen 
respondents  comprised  of  eight  power 
reactor  licensees,  three  industry  groups, 
two  law  firms,  one  university,  one  fuel 
fabrication  plant  operator,  and  one 
private  citizen.  Copies  of  the  comment 
letters  are  available  for  public 
inspection  and  copying  for  a  fee  at  the 
NRC  Public  Document  Room  at  1717  H 
Street  NW.,  Washington.  DC.  Fifteen  of 
the  sixteen  commenters  generally 
agreed  with  the  proposed  amendments 
and  one  commenter  disagreed. 

Individual  who  disagreed  did  not 
identify  any  specific  records  but  stated 
that  "reduction  of  many  record 
retentions  to  three  years  would  invite 
cheating,  criminal  activify,  and  the 
ignoring  of  rules  set  up  to  protect  the 
public."  The  Commission  does  not  agree 
with  this  comment.  The  Commission  has 
an  extensive  compliance  monitoring  and 
inspection  program.  While  examination 
of  Ucensee  record  is  an  important  part  of 
the  program,  it  is  not  the  only  means  by 
which  NRC  determines  whether 
licensees  are  operating  safely.  Moreover 
Sot  those  requirements  covered  by  the 
three  year  minimum  period,  the 
Commission  beUeves  that  records 
covering  the  previous  three  year  period 
will  be  sufficient  to  assist  the  agency  in 
judging  compliance  or  noncompliance, 
to  act  on  possible  noncompliance,  and 
to  examine  facts  as  necessary  following 
any  incident.  In  the  situation  alluded  to 
by  the  commenter,  large  irradiators  and 
large  medical  licensees  possessing 
significant  quantities  or  radioactive 
material  are  inspected  annually,  hence 
the  three  year  minimum  period  is 
adequate. 

The  remaining  fifteen  commenters 
agreed  with  the  proposed  changes  with 
the  following  general  comments: 

1.  Comment  Three  commenters 
recommended  that  the  Commission 
specify  in  the  "statement  of 
Considerations"  that  a  Technical 
:  Specification  amendment  made  to 
conform  to  this  rule  is  not  required  and 
that  "pen  and  ink"  changes  are 
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acceptable.  Two  commentera  suggested 
that  fees  should  not  be  required  for 
these  changes. 

Response.  The  Comnussion  agrees 
that  a  Technical  Specification  i 

amendment  to  confonn  to  the  ' 

adminstrative  requirements  of  diis  rale 
is  not  required  and  that  "pen  and  ink" 
changes  will  suffice.  Howcvet,  shoold 
licensees  desire  to  amend  their 
Technical  Specifications  to  conform  to 
the  administrative  requirement  of  this 
rule,  the  licensees  would  not  be  required 
to  submit  fees  under  10  CFR  Part  17a 

2.  Comment  One  commenter 
suggested  that  the  general  statement 
appearing  in  the  Supplementary 
Infonnation  which  states  that 
requirements  in  this  rule  take 
precedence  over  and  supersede  any 
conflicting  requirements  in  the 
Technical  Specifications  should  be 
addressed  in  10  CFR  50.36  and,  as 
appropriate,  referenced  in  other  10  CFR 
Parts. 

Response.  The  Commissioa  believes 
that  the  information  provided  in  the  , 
"Supplementary  Information"  is        ' 
adequate.  10  CFR  5a71(dK2}  currently 
addresses  the  precedence  issue  for  10 
CFR  Part  50  licensees  and  applicants. 
Reference  to  §  50.71(d)(2)  in  other  10 
CFR  Parts  is  not  necessary. 

3.  Comment.  Three  commenters 
recommended  tltat  the  maintenance  of 
records  in  electronic  media  such  as 
computerized  records  and  optical  disks 
be  addressed. 

Response.  The  Commission  does  not 
object  to  the  use  of  electronic  media  for 
the  storage  of  records  as  long  as  legible, 
accurate,  and  complete  records  can  be 
produced  in  hardcopy  throughout  the 
duration  of  the  required  retention 
period.  Records  such  as  letters, 
drawings,  specifications,  etc.  must 
include  aD  pertinent  features  such  as 
stamps,  initials,  and  signatures. 
Adequate  safeguards  against  tampering 
with  and  kiss  of  records  must  also  b« 
maintained.  The  rule  has  been  changed 
to  address  the  use  of  electronic  me<fia. 

4.  Comment.  One  commenter 
recommended  that  the  records  to  be 
retained  under  10  CFR  Part  20  be 
addressed  in  this  rale. 

Respoaae.  The  Commission  believes 
that  the  pending  amendment  to  10  CFR 
Part  20  is  the  most  efficient  and 
econondcal  means  for  addressing  the 
records  ccmtained  in  that  part.  The 
amendment  to  10  CFR  Part  20  will  meet 
all  of  the  record  retention  reqoiremeats 
establidied  by  this  mle.  Tkis  ap|iroech 
will  ensure  that  the  recxvdkeeping 
requirements  are  consistent  with 
changes  to  the  technical  and 
admiboistrative  aspects  to  Part  20  that 
may  result  from  the  public  commoits 


and  additianal  staS  review  of  die 
requirements  induded  in  that  part 

5.  Comment.  One  commenter 
recommended  that  the  increased  ncotd 
retention  periods  remain  as  tbey  an 
currently  specified  in  10  CFR  Chapter  I 
and  another  specifically  questioned  the 
increased  retention  period  for  53 
records. 

Response.  The  Commission  has 
modified  oiany  retention  poiods  to 
streamline  and  standardize  its  record 
retention  requirements  and  to  reduce  the 
burden  imposed  by  those  requirements. 
There  are  instances  in  which  an 
individual  record  retention  period  has 
been  increased.  However,  we  believe 
that,  in  genera),  the  rule  will  result  in  an 
ultimate  benefit  to  the  majority  of  tfie 
applicants  and  licensees  as  weS  as  to 
theNRC. 

6.  Comment.  One  commenter  stated 
that  the  proposed  rule  changes  the 
current  requirements  of  f  74.31  from  a 
performance-oriented  rule  to  one 
containing  specific  reconficeeping 
requirements.  The  commenter  believes 
that  the  proposed  changes  comphcate' 
the  licensee's  ability  to  devise  its  own 
recordkeeping  system,  compatible  wilb 
its  own  operations,  in  accordance  with  a 
performance  oriented  rule,  and  tiiat  the 
proposed  changes  are  unnecessary  and 
should  be  effminated. 

Response.  The  Commission  has 
reevaluated  the  proposed  changes  in 
light  of  this  comment  and  has 
determined  that  the  specific 
enumeration  of  records  is  not  necessary. 
The  current  performance-oriented  rule 
adequately  provides  for  retention  of 
records  to  demonstrate  compliance  with 
the  Commission's  requirements.  The 
proposed  change  to  i  74.31  has  been 
deleted  from  tfie  final  rule. 

7.  Comment.  Two  commenters  stated 
that  the  records  retention  period  for  the 
Safety  Analysis  Report  is  not  obvious 
and  needs  to  be  addressed. 

Respoiue.  SectioD  5a71(e)  requires 
licoweee  to  periodically  apdate  their 
FSAR's.  Impficit  fa  this  reqaiiement  is 
the  retention  ai  A»  wpdatttd  FSAR  by 
licensees  for  the  daaliM  of  teir 
licenses.  Tke  CiwHiHiaB  believes  ttutt 
the  retention  period  el  an  updated  FSAR 
is  inherent  to  its  existing  regulatkins. 
Nevertheless.  10  CFR  50.71(e)(6)  has 
been  addsd  to  the  rule  to  specify  that 
the  updated  Final  Safety  Analysis 
Repott  (FSAR)  is  to  be  retained  by  the 
licensees  until  the  NRC  terminates  their 
licenses. 

&  Comment  One  Ctanmoiter  stated 
that  the  rule  does  not  make  it  clear  that 
the  retention  periods  specified  are 
minimum  reqinrements. 

Response.  The  commission  does  not 
object  to  liceBMes/applicants  retaining 


reoocds  beyond  die  retentton  period 
required  by  NRC  regolatians.  lite  intent 
of  retention  periods  for  recordkeeping 
requirements  is  to  establish  the 
minimum  retention  necessary  for 
conpUance  with  NRC  regulatmns. 
Should  ficensees  or  apiriicaols  elect  to 
retain  records  beyond  the  retention 
period  required  by  the  NRC  they  have 
that  option.  Licensees  should  be  aware, 
however,  that  NRCs  recordkeepag 
requirements  apply  only  to  NRC 
requirements  for  thli'information.  Other 
Federal.  State,  or  local  agencies  BMy 
have  requirements  that  may  vppXy  now 
or  in  the  future 

9.  Comment  One  commenter  stated 
that  the  recmdkeeping  requirement 
punuant  to  |  S0:54(p)(2)  has  not  been 
addressed  and  suggested  that  the 
retention  be  changed  to  three  years. 

Respoase.  The  omission  of  the 
recontteeping  requirement  contained  at 
S  50.54(p)(2)  was  an  oversight  and  tihs 
been  included  in  the  final  rule  with  a 
three  year  retention  period. 

10.  Comment  One  commenter 
suggested  diat  the  minimum  retention 
period  be  changed  to  "three  years  or 
until  the  next  inspection,  i^chever  is 
longer,"  stating  that  three  yean  is  an 
insufficient  retention  perioid  because 
some  records  would  be  destroyed  before 
the  next  inspection. 

Response.  While  some  inspection 
frequences  are  longer  than  three  years, 
the  Conmiission  believes  that  records 
covering  the  previous  three  3rear  period 
are  sufficient  to  permit  die  NRC  to  judge 
compliance  or  noqcontpliance,  to  act  on 
possible  noncompliance,  and  to  examine 
necessary  facts  following  an  incident 
Licensees  possessing  materials  which 
could  pose  a  significant  risk  to  public 
health  and  safety,  such  as  irradiaton  or 
large  medical  fedlities.  are  inspected 
annually.  The  three  year  period,  while 
not  ideal  for  all  situations,  is  a 
reasonable  period  which  generally 
satisfies  NRCs  lecard  needs  and 
coribrms  to  0MB  guideUnea  Iqr 
providiBg  lot  the  availability  «f  records    ' 
while  not  fanpniig  aagr  aBdna  biaden  an 
thelicanseea^ 

11.  Comamnt  One  commenter  stated 
that  ncreases  in  retention  periods  from 
two  to  tluee  jpean  are  unnecessary.  The 
commentCT  bdieves  that  present 
inspection  cjrcles  make  two  years  an 
adequate  retention  period  and  suggested 
that  the  current  two  year  retention 
periods  for  records  cantained  in 

S  9  70.22(k),  71.9(a).  and  110.53(b)  be 
retained. 

Response.  As  explained  in  die 
proposed  rale,  the  three  year  period  was 
selected  as  one  of  fou  periods  to 
provide  a  unifixm  system  for  retention 


of  all  NRC  required  records.  While  it  is 
not  ideal  for  all  situations,  it  is  a 
reasonable  period  which  generally 
satisfies  NRCs  record  needs  and 
conforms  to  OMB  guidelines  while  not 
imposing  any  undue  burden  on 
licensees.  The  Comnussion  believes  that 
any  added  burden  on  licensees  by  an 
increase,  such  as  bom  two  to  three 
years,  is  slight  and  is  balanced  by  the 
benefit  of  a  uniform  system  for  overall 
records  retention. 

12.  Comment  One  commenter  stated 
that  the  requirements  in  {  71.135(a)  to 
keep  QA  records  for  three  years  beyond 
the  date  the  licensee  last  engages  in  the 
activity  for  which  the  QA  proc^ures 
were  developed  and  to  keep  superseded 
portions  of  written  procedures  for  three 
yeare  are  unnecessary  and  should  be 
deleted.  The  commenter  believes  that  it 
is  sufficient  to  retain  the  QA  records 
only  for  die  life  of  the  package  to  which 
Ihey  apply. 

Response.  The  Commission  disagrees 
with  this  comment  Quality  assurance 
records,  such  as  design,  fabrication,  or 
predetermination  tests,  must  be  retained 
beyond  the  end  of  the  service  life  of  the 
package  so  that  they  will  be  available 
for  examination  by  the  Commission  in 
any  analysis  following  an  accident, 
incident,  or  other  problem  involving 
public  health  and  safety. 

13.  Comment  One  commenter  stated 
that  the  requirement  in  §  70.24(a)(3)  to 
retain  the  superseded  portion  of 
emergency  procedures  is  unnecessary 
and  should  be  deleted. 

Response.  The  Commission  disagrees 
with  die  comment  It  is  essential  that, 
following  any  incident  in  which  the  use 
of  emergency  procedures  may  be 
involved,  NRC  be  able  to  examine  all  of 
the  facts  that  existed  at  the  time  of  the 
incident  including  the  emergency 
procedures  that  were  in  effect  at  that 
time.  Because  it  is  possible,  if  not 
probable,  that  emeigency  procedures 
may  be  revised  following  an  emergency 
incident  based  on  the  licensee's 
experience  in  using  the  procedures,  it  is 
necessary  that  superseded  portions  be 
retained  for  the  minimum  period,  three 
years. 

14.  Comment  One  commenter  stated 
that  the  requirement  in  §  70.42(d)  to 
keep  copies  of  licenses,  certificates,  and 
other  documents  used  to  verify  that  a 
recipient  of  licensed  material  is 
authorized  to  receive  it  is  not  necessary 
and  should  be  deleted. 

Response.  The  Commission  disagrees 
with  the  comment  and  believes  that 
NRC  needs  to  be  able  to  examine  these 
records  to  ensure  that  licensees  are 
complying  with  the  requirement  that 
diey  verify  the  authorization  of  the 


penons  receiving  licensed  radioactive 
materiaL 

15.  Comment  One  commenter  stated 
diat  die  backfit  rule,  S  50.109,  should 
apply  because  the  recordkeeping  rule 
adds  new  record  retention  requirements 
to  various  sections  of  10  CFR  Part  50. 

Response.  The  Commission  disagrees 
with  die  comment  Section  50.36  is  the 
only  section  within  Part  SO  that  has  been 
revised  to  clarify  recordkeeping 
requirements.  However,  all  records 
specified  in  this  section  are  currentiy 
required  by  other  provisions  contained 
in  10  CFR  Chapter  I.  As  stated  on  page 
41443  of  die  "Federal  Register  Notice" 
for  the  proposed  rule  published  October 
28, 1987,  die  backfit  rale,  10  CFR  50.109, 
does  not  apply  to  the  records  retention 
rule. 

16.  Comment  One  commenter  stated 
that  the  specific  uniform  record 
retention  periods  being  proposed  do  not 
conform  to  the  retention  periods  for  the 
Nuclear  Liabilify  Insurance  Records 
identified  in  ANI/MAELU  Information 
BuUetion  80-lA  which  requires  the 
records  to  be  maintained  for  the  life  of 
the  nuclear  liabilify  insurance  policy 
plus  ten  yeare. 

Response.  The  record  retention 
requirements  set  forth  in  the  10  CFR 
Chapter  I  establish  the  minimum 
retention  periods  necessary  for  NRC  to 
ensure  compliance  with  the  safefy  and 
health  aspects  of  the  nuclear 
environment  and  for  the  NRC  to 
accomplish  its  mission  to  protect  the 
public  health  and  safefy.  Retention  of 
records  beyond  the  minimum  period  is 
at  the  option  of  the  licensee.  Licensees 
should  be  aware,  however,  that  NRCs 
recordkeeping  requirements  apply  only 
to  NRC  requirements  for  the 
infonnation.  Other  Federal,  State,  or 
local  agencies  may  have  requirements 
that  may  apply  now  or  in  the  future. 

17.  Comment  One  commenter  stated 
that  the  lack  of  clear  definitions  for 
terms  such  as  "legible"  and 
"authenticated"  has  the  potential  to 
create  substantial  confusion  as  to  what 
records  are  acceptable. 

Response.  The  following  definitions  of 
"legible"  and  "authenticated"  apply  to 
records  retained  under  the  NRCs 
regulatory  authority.  The  term  "legible" 
denotes  tiiat  the  records  can  be  read 
and  deciphered  within  a  reasonable 
amount  of  time.  "Authenticated" 
denotes  that  the  data  has  been  verified 
for  completeness  and  accuracy  by  an 
authorized  individual  and  that  it  is  a 
trae  representation  of  the  original  data. 
This  also  addresses  one  commenter's 
concern  about  what  constitutes  a  record 
capable  of  producing  a  clear  copy. 

18.  Comment  One  commenter  stated 
that  the  requirement  in  10  CFR  Part  73, 


Appendix  B,  Criteria  I.C.,  that  a  physical 
test  be  performed  within  thirty  days  of  a 
physical  examination  was  deleted  in 
August  1987  and  should  not  be 
reintroduced. 

Response.  The  requirement  to  conduct 
a  medical  examination  within  the 
preceding  30  days  of  the  physical  fitoess 
qualification  was  revised  after 
publication  of  the  proposed  rale.  On 
January  7, 1988  (53  FR  403)  Criteria  LC. 
was  revised  to  state  that  subsequent  to 
the  medical  examination,  physical 
fitness  shall  be  demonstrated.  This 
revision  is  reflected  in  the  final  rale. 

19.  Comment  One  commenter  stated 
that  the  requirement  in  {  73.70(d)  to  list 
the  "reason  for  entry,"  into  a  vital  area 
was  deleted  and  should  not  be 
reintroduced. 

Response.  The  Commission  agrees 
with  the  comment  The  requirement  has 
been  deleted  bom  the  final  rule. 

20.  Comment  One  commenter  noted 
that  S  50.49(d)  contains  revised  wording 
that  apparently  makes  this  section 
redundant  with  existing  S  50.49(j). 

Response.  The  Commission  disagrees 
that  the  recordkeeping  requirement 
contained  in  §  50.49(d)  is  redundant  to 
that  contained  in  S  50.49(j].  Section 
60.49(d)  requires  the  retention  of  the  list 
of  electrical  equipment  important  to 
safefy  and  information  specified  in 
paragraphs  (d)(1),  (2),  and  (3)  only. 
Section  50.49(j)  requires  the  retention  of 
records  to  support  the  qualification  of 
equipment,  but  reiterates  that  there  are 
qualification  records  contained  in 
§  50.49(d)  that  must  be  retained  for  the 
same  period. 

21.  Comment  One  commenter 
recommended  that  the  Commission 
update  Regulatory  Guide  10.1  to  clarify 
and  simplify  recordkeeping 
requirements.  The  commenter  also 
recommended  that  all  recordkeeping 
requirements  be  consolidated  into  a 
single  location  within  the  regulations. 

Response.  Regulatory  Guide  10.1  is  a 
partial  listing  of  regulatory  reporting 
requirements.  As  indicated  in  the 
Supplementary  Information,  NRC  will 
publish  a  separate  compilation  of  NRC 
regulatory  reporting  and  recordkeeping 
requirements  in  the  NUREG  series.  The 
Commission  believes  the  publication  of 
these  compilations  will  preclude  the 
need  to  group  all  recordkeeping 
requirements  in  a  single  location  within 
the  regulations. 

22.  Comment  One  commenter 
questioned  why  the  retention  period  for 
safeguards  contingency  plans  varies 
depending  upon  whether  the  special 
nuclear  material  is  in  transit  or  at  a 
fixed  location  and  cited  i  73.26(e)(3)  and 


FMliMvl    BMltatitr    /    Vol     .<e)     Nn     inO.    f    Vrittav     \Aav    77     IQflR    /    C.lao    anA    0.m.la»iV 


19B44  Ftieni  Keprter  /  Vol.  53.  Ffo.  103  /  Friday.  May  27>  1888  /  Ruleg  and  Ppgpi>nH«n« 


FadenJ  R>gM«  /  Vol-  53.  No.  IPS  /  Friday.  May  27.  1988  /  Rules  and  Regulations 


19245 


i  73.40(b]  av-exanplasafMs 
discrepancy. 

Response.  The  record  retentfon 
periods  for  f  S  73.28(e)f3]  and  73.40fb) 
differ  because  the  individua) 
requirements  are  different  Section  73.26 
covers  licenses  to  transport  special 
nnclear  materia)  (SNM)  where 
possession  td  the  material  occurs  at 
discrete  tisKs  and  termiastes  when  the 
last  shiptnt  is  eooqiletsd  ttmuigli 
acknowledged  receipt  by  tlw  receiver. 
On  the  olker  hand.  1 73.40(b)  covers 
licenses  lo^twid  SNM  at  fixed  sites 
where  possession  of  material  is  more 
continuous  and  it  is  more  difficult  to 
confirm  tint  possession  bas  ended  and 
the  license  can  be  tenm&ated. 


Environmenfal  fenpact:  Calsgprical 
Exclusion 

The  NRC  bss  detennined  that  thib 
regnhrtion  is  die  type  of  action  described 
in  categorical  excfaisfons  10  CFR 
51.2l(cXl)  and  (3).  Therefore,  neither  an 
eliviiw— f.stai  impect  statement  nor  an 
environmcDtal  assessment  bas  beea 
prepared  far  this  &ial  regidstion.     I 

Paperwork  Rsductibn  Act  Statement 


This  final  nde  aoMnds  informstion 
collection  retiuirements  that  are  subject 
to  the  Pspenroric  Reduction  Act  of  1980 
(44  U.SXL  3S0I  et  seqi).  This  final  rule 
has  been  sobnittsd  to  the  Office  of 
Managemeat  and  Budget  far  review  and 
ap^owal.  Requoeawnts  in  nineteen 
parts  ineisded  in  this  rule  were  ass^ed 
approval  nunbers  by  the  Office  of 
Management  and  Budget  as  foUowst 

Part  4— S150-0053;  Part  11—3150-0002: 
Part  25—3150-0046;  Part  30—3150-0017; 
Part  31— 31S0-001fc  Part  32—3150-0001; 
Part  34—3150-0007;  Part  35—3150-0010; 
Part  40—3150-0020;  Part  50—3150-0011 
Part  60—3150-0127;  Part  61—3150-0135; 
Part  70—3150-0009;  Part  71—3150-0008; 
Part  73—3150-0002:  Part  74—3150-0123 
Part  75—3150-0055;  Part  95—3110-0047 
Part  110—3150-0036. 

Reguhtofy  FkxibiMty  Csrtifkatioa 

As  required  by  the  Regulatory 
Flexibility  Act  of  1980.  5  U.S.C.  605(b). 
and  NRC  Size  Standards  f50  FR  50241; 
December  9. 198S}.  the  Ceomiission 
hereby  certifies  that  &n  rule  does  not 
have  a  significant  economic  impact  upon 
a  substantial  number  of  smaD  entities. 
The  rule  amends  parts  of  the  NRC 
regulations  by  specifying  a  period  to 
retain  each  required  record.  The  rule 
affects  most  facility  and  materials 
licensees  by  redncing  the  regulatory 
burden  of  retaining  records  far  an 
unnecessarily  long  or  indsfinits  period. 
Therefore,  it  is  not  expected  to  bsve  a 
significant  economic  impact  on  any 
licensee.  Contments  on  the  expected 


economic  impact  of  this  rule  on  small 
entities  were  solicited;  however,  none 
were  received. 

Backfit  Analysis 

The  Commission  has  determined  that 
the  backfit  rule.  10  CFR  50109,  does  not 
apply  to  the  mle.  The  rule  is  purely 
administrative  in  nature,  and  therefore 
does  not  result  in  the  "modification  of  or 
addition  to  systems,  structures, 
components,  or  design  of  a  ficUity  *  *  * 
or  the  procedures  or  oiganisatian 
required  to  design,  cosstruct,  or  operate 
a  facility  *  *  *".  Sec  10  CFR  SOiMataMl). 

List  of  SabfectS  is  10  CR  hrts  4»  n.  25. 
30i  31. 32. 94. 35v «  501  ai;  il.  TB^  71. 73. 
74. 7S,  as.  and  119 

Reporting  and  reccndkeepiag 
requirements. 

Portly  reasons  set  eat  is  tke 
prsamble  sad  sadsr  the  aotlMrity  of  the 
Atomic  Bogy  Act  of  MS*,  as  amended 
the  ftwrgy  Rr  nrgnmistiim  Act  of  1974. 
as  amended,  and  5  U.S.C  553,  the  NRC 
is  adopting  the  following  amendments  to 
10  CFR  Parts  4, 11,  25,  30,  31.  32.  34.  35, 
40,  50,  60.  61.  70,  71,  73,  74,  75,  95,  and 
110. 

PART  4— NONnSCnWNATION  W 
FEDERALLY  ASSISTED  COMMISSION 
PROGRAMS 

1.  The  aathority  citation  far  Patt  4 
continues  lo  issd  ss  fallows: 

Authoiity:  Sec.  181,  eaStat.»M,  as 
amended  (42  U.S.C.  2201);  Sea  201, 88  Stat 
1242.  as  amended  (42U.S.C  S8I1)L 

2.  A  new  {  4.6  is  added  to  read  as 
follows: 

S  4.6    llatoitsnsncs  of  rscords. 

Each  record  reosiied  by  diis  part  must 
be  legible  throwghnsT  the  retention 
period  specified  by  eadi  Commission 
regulation.  The  record  may  be  the 
original  or  a  reproduced  copy  or  a 
microform  provided  Amt  die  copy  or 
microform  is  authenticated  by 
authorized  perseonel  sad  Ast  die 
microform  is  cspeUe  of  prodacing  s 
clear  copy  throughont  fte  rstjuired 
retention  period  Hhe  rccstd  assy  else  be 
stored  in  electronic  medn  srilb  the 
capabiSly  for  prededag  kgftle, 
accurate,  and  am^dste  reccads  daring 
the  reqaaed  rclsalioa  period  Records 

such  as  laRsrs,  AarwiagB.  iiiiiiiiialli 

must  iadude  al  partuient  iaforniatfon 
such  as  stamps,  iaitfmh  sad  sjpalsses. 
The  licensee  shal  maiatsto  adtqaate 
safeguards  gainst  Ismperiag  mitt  sad 
loss  of  records. 

3.  Section  4.32  is  revised  to  read  as 
follows: 


S^iSZ   CompHaice  rsports. 

(a)  Escfa  recipient  shall  keep  records 
and  submit  to  the  responsible  NRC 
official,  timely,  complete,  and  accurate 
comphance  reports  at  the  times  and  in 
the  form  and  containing  the  information 
that  the  responsible  NRC  offidsl  may 
detenmne  to  be  necessary  to  enable  the 
official  to  ascertain  whether  the 
rec^ent  has  complied  or  is  coinpl]ring 
with  this  subpart. 

(b)  In  tke  case  of  any  program  under 
r  rcc^iient  extends 

r  to  any  other 
IskaUalso 
'ooaspliaaoe  reports  to 

idle 
ttocanyoattlB 
obligaliaas  aader  this  sabparl 

fc>  Tke  pvinafy  recipient  shaH  retain 
each  record  of  iafamalieB  needed  to 
complete  a  oompKance  report  pursuant 
to  paragraph  (a)  of  this  section  far  three 
years  er  as  bog  as  the  priaauy  recipient 
retahis  Ike  ststaa  of  piimaiy  recipient  as 
defined  fai  |4>l.  wUdmver  is  dkorter. 
4.  In  ;4J25.  Oe  mtzndactacy  text  of 
paragraph  (d)  is  revised  toiaad  as 
follows: 


94.125 


(d)  Informatioa  obtained  ia 
accordance  with  this  section  as  to  the 
medical  condition  or  history  of  the 
applicant  nuist  be  collected  on  separate 
forms.  The  recipient  shall  retain  each 
form  as  a  record  far  three  years  from  the 
date  the  npfiifinfs  employment  ends, 
or.  if  not  hired,  from  the  date  of 
applicatioa  Each  form  must  be  accorded 
coofldeatiality  as  s  medical  record, 
except  that: 

5.  bt  5  4.127,  the  introductory  text  of 
paragraph  fd)  is  revised  to  read  as 
follows: 


S  4.127 


(d)  Transition  ptan.  In  the  event  that 
structural  changes  to  facihties  are 
necessary  to  meet  the  requirement  of 
paragrapji  |a)  of  diis  section,  a  recipient 
shall  develop  a  transition  plan  setting 
forth  the  steps  necessary  to  complete 
the  changes.  The  plan  is  to  be  developed 
with  the  assistance  of  interested 
persons,  mchiding  bsndicapped  persons, 
or  organizations  representhig 
hancficapped  persons,  and  die  plan  is  to 
meet  with  the  approval  of  the  NRC.  The 
recipient  shall  retain  a  copy  of  the 
transition  plan  as  a  record  until  any 
structural  diange  to  a  fadlily  is 
complete.  A  copy  of  the  transition  plan 


is  to  be  made  available  for  public 
inspection.  At  a  minimum,  the  plan  is  ta 


PART  11— CRITERM  AND 
PROCEDURES  FOR  DETERMMINQ 
ELIGIBILITY  FOR  ACCESS  TO  OR 
CONTROL  OVER  SPECIAL  NUCLEAR 
MATERIAL 

6.  The  authority  citation  for  Part  11 
continues  to  read  as  follows: 

Authonty:  Sec.  1«1, 68  Stat  948.  as 
amended  (42  U.S.C  2201):  Sec.  201. 88  Sut 
1242.  as  amended  (42  U.S.C  5841). 

§11.9    (Amendad] 

7.  Section  11.9  is  amended  by 
changing  "two  years"  to  "three  years"  m 
the  last  sentence. 

8.  A  new  { 11.10  is  added  under  die 
center  heading  "General  Provisi<»i8"  to 
read  as  follows: 


(11.10    Msiotensnce  of  I 

Each  record  required  by  this  part  must 
be  legible  throughout  the  retention 
period  specified  by  each  Commissfon 
regulatitn.  The  record  may  be  the 
original  or  a  reproduced  copy  or  a 
microform  providedthat  the  copy  or 
microform  is  authenticated  by 
authorized  personnel  and  diat  the 
microform  is  capable  of  producing  a 
clear  copy  throu^out  the  required 
retention  period.  The  record  may  also  be 
stored  in  electronic  media  with  the 
capability  for  producing  legible, 
accurate,  and  complete  records  during 
the  required  retention  period.  Records 
such  as  letters,  drawing,  specification, 
must  include  all  pertinent  information 
such  as  stamps,  initials,  and  signstures 
etc.  The  licensee  shall  maintain 
adequate  safeguards  against  tampering 
with  and  kws  of  records. 

9.  In  §  11.13.  paragraph  (b)  is  revised 
to  read  as  follows: 

S  11.13    Specisi  lequirsmsnts  for 
trsnspoftatfcwt 

*        *        •        •        • 

(b)  Each  licensee  who,  365  days  after 
Commission  approval  of  the  amended 
security  plan  submitted  in  accordance 
with  §  11.11(a),  transports  or  delivers  to 
a  carrier  for  transport  special  nuclear 
material  subject  to  the  physical 
protection  requirement  of  f  9  73.20, 73.25, 
73.26,  or  73.27  of  this  chapter  shall 
confirm  and  record  prior  to  shipment  the 
ncune  and  special  nuclear  material 
access  aathorization  number  of  all 
individuals  identified  in  paragraph  (a)  of 
this  section  assigned  to  die  shipment 
The  licensee  shall  retain  this  record  for 
three  years  aftw  the  last  shipment  is 
made.  However,  the  licensee  need  net 
confirm  sad  record  the  special  nuclear 
material  access  sothorization  number  in 


the  case  of  any  individual  for  wh(»i  an 
application  has  been  submitted  aad  is 
pending  before  the  NRC  in  accordance 
with  paragraph  (a)  of  this  section. 

PART  25— ACCESS  AUTHORIZATION 
FOR  UCENSEE  PERSONNEL 

10.  The  authority  citation  for  Part  25 
continues  to  read  as  follows: 

Authority:  Sec.  161, 88  SUt  948.  as 
amended  (42  U.S.C.  2201);  Sec  201,  88  Stat 
1242.  as  amended  (42  U.S.C.  5841)^ 

§?5.11    lAmsnded] 

11.  Section  25.11  is  amended  by 
changing  "two  years"  to  "three  years"  in 
die  last  sentence. 

12.  In  9  25.13,  the  existing  test  is 
designated  paragraph  (a)  and  a  new 
paragraph  (b)  is  added  and  the  section 
heading  revised  to  read  as  follows: 

9  25.13    Malntsnancs  of  records. 

•        •        *        •        * 

(b)  Each  record  required  by  this  part 
must  be  legible  throughout  the  retention 
period  specified  by  each  Commission 
regulation.  The  record  may  be  the 
original  or  a  reproduced  copy  or  a 
microforn)  provided  that  the  copy  or 
micnrform  ia  authenticated  by 
authorized  personnel  and  that  the 
microform  is  capable  of  producing  a 
clear  copy  diroughout  the  required 
retention  period.  The  record  may  also  be 
stored  in  electronic  media  with  the 
capability  for  producing  legible, 
accurate,  and  complete  records  during 
the  required  retention  period.  Records 
such  as  letters,  drawings,  specifications, 
must  include  all  pertinent  information 
such  as  8tan^)s,  initials,  and  signatures. 
The  licensee  shall  maintain  adequate 
safeguards  against  tampering  with  and 
loss  of  records. 


925.23   lAmsndsd] 

13.  In  §  25.23,  the  introductory  tekt  is 
amended  by  changing  "ene  year^  to 
"three  years"  in  the  fifth  sentence. 


925.35 

14.  In  9  25.35,  the  last  sentence  of  the 
existing  text  is  amended  by  changing 
"two  years"  to  "three  years." 

PART  30— RULES  OF  GENERAL 
APPLICABILITY  TO  DOMESTIC 
LICENSING  OF  BYPRODUCT 
MATERIAL 

15.  The  authority  citation  for  Part  30 
continues  to  read  as  follows: 

AMlhaiHy:  Sea  161. 88  Stat  948,  as 
amended  (42  U.S.C.  2201);  Sec.  201. 88  Stat 
1242,  as  amended  (42  U.S.C.  5841). 

li.  In  1 30.34.  paragraph  Q|)  is  revised 
to  read  as  follows: 


9  30.34    Tsnns  snd  condMons  of 


(g)  Esch  licensee  preparing 
teduietium-9An  radiopharmaceuticals 
from  molybdenum-99/technetium-99m 
generators  shall  (est  die  generator 
eluates  for  mo)ybdenum-99 
breakthrough  in  accordance  with 
9  35.14(b)(4)  (i)  through  (iv)  of  this 
chapter.  The  licensee  shall  record  the 
results  of  each  test  and  retain  each 
record  for  three  years  after  the  record  is 
made. 
***** 

17.  In  9  3051,  para^sph  (c)  is 
removed,  paragraph  (d)  is  redesignated 
(c),  and  paragraphs  (a),  (b),  and  (c)(1) 
are  revised  to  read  as  follows: 

930.51    Records. 

(a)  Each  person  who  receives 
byproduct  material  pursuant  to  a  license 
issued  pursuant  to  the  regulations  in  this 
part  and  Parts  31  through  35  of  this 
chapter  shall  keep  records  showing  the 
receipt,  transfer,  and  disposal  of  the 
byproduct  material  as  follows: 

(1)  The  licensee  shall  retain  each 
record  of  receipt  of  byproduct  material 
as  long  as  the  material  is  possessed  and 
for  three  years  following  b'ansfer  or 
di^>osal  of  the  material. 

(2)  The  licensee  who  transferred  the 
material  shall  retain  each  record  of 
transfer  for  three  years  after  each 
transfer  unless  a  specific  requirement  in 
another  part  of  the  regidations  in  this 
chapter  dictates  otherwise. 

(3)  The  licensee  who  disposed  of  the 
material  shall  retain  each  record  of 
disposal  of  byproduct  material  until  the 
Commission  terminates  each  license 
that  authorizes  disposal  of  the  material. 

(b)  The  licensee  shall  retain  each 
record  that  is  required  by  the 
regulations  in  this  part  and  Parts  31 
through  35  of  this  chapter  or1}y  license 
condition  for  the  period  specified  by  the 
appropriate  regulation  or  license 
condition.  If  a  retention  period  is  not 
otherwise  specified  by  regulation  or 
license  condition,  the  record  must  be 
retained  until  the  Commission 
terminates  each  license  that  authorizes 
the  activity  that  is  subject  to  the 
recordkeeping  requirement. 

(c)(1)  Records  which  must  be 
maintained  pursuant  to  this  part  and 
Parts  31  through  35  of  this  chapter  may 
be  the  original  or  a  reproduced  copy  or 
microform  if  such  reproduced  copy  or 
microform  is  duly  authenticated  by 
authorized  personnel  and  the  microform 
is  capable  of  producing  a  clear  and 
legible  copy  after  storage  for  the  period 
specified  by  Commission  regulations, 
lie  record  may  also  be  stored  in 
electronic  media  with  the  capability  for 
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produdng  legible,  accurate,  and     * 
complete  records  during  the  required 
retention  period.  Records  such  as  letters, 
drawings,  specifications,  must  include 
all  pertinent  information  such  as  stamps, 
initials,  and  signatures.  The  Ucensee 
shall  maintain  adequate  safeguards 
against  tampering  with  and  loss  of 
records. 


PART  31-GENERAL  DOMESTIC 
LICENSES  FOR  BYPRODUCT 
MATERIAL 


la  The  authority  citation  for  Part  31 
continues  to  read  as  follows: 

Authority:  Sec  161, 66  Stat  948.  as    ' 
amended  (42  U.S.C.  2201);  Sec.  201. 88  Stat. 
1242,  as  amended  (42  U.S.C.  5841). 

19.  In  S31.S,  paragraph  (c)(4)  is 
revised  to  read  as  follows: 

§31.5    Csftshi  HMMUflns,  gmginQ,  Of 
controlling  devtcea.* 


(c)  *  •  * 

(4)  Shall  maintain  records  showing 
compliance  with  the  requirements  of 
paragraphs  (c)(2)  and  (c)(3)  of  this 
section.  The  records  must  show  the 
results  of  tests.  The  records  also  must 
show  the  dates  of  performance  of,  and 
the  names  of  persons  performing, 
testing,  installing,  servicing,  and     i 
removing  from  the  installation 
radioactive  material  and  its  shielding  or 
containment.  The  licensee  shall  retain 
these  records  as  follows: 

(i)  Each  record  of  a  test  for  leakage  or 
radioactive  material  required  by 
paragraph  (c)(2)  of  this  section  must  be 
retained  for  three  years  after  the  next 
required  leak  test  is  performed  or  until 
the  sealed  source  is  transferred  or  , 
disposed  of.  ' 

(ii)  Each  record  of  a  test  of  the  on-off 
mechanism  and  indicator  required  by 
paragraph  (c)(2)  of  this  section  must  be 
retained  for  three  years  after  the  next 
required  test  of  the  on-off  mechanism 
and  indicator  is  performed  or  until  the 
sealed  source  is  transferred  or  disposed 
of.  I 

(iii)  Each  record  that  is  required  by 
paragraph  (c)(3]  of  this  section  must  be 
retained  for  three  years  from  the  date  of 
the  recorded  event  or  until  the  device  is 
transferred  or  disposed  of.  I 

20.  A  new  9  31.12  is  added  to  read  as 
follows: 


§31.12   MsMwHmeaofi 

Each  record  required  by  this  part  must 
be  legible  throughout  the  retention 
period  specified  by  each  Commission 
regulation.  The  recwd  may  be  the 
original  or  a  reproduced  copy  or  a 
microform  provided  that  the  copy  or 
microform  is  authenticated  by 
authorized  personnel  and  that  the 
microform  is  capable  of  producing  a 
clear  copy  throughout  the  required 
retention  period.  The  record  may  also  be 
stored  in  electronic  media  with  the 
capability  for  producing  legible, 
acou'ate,  and  complete  records  during 
the  required  retention  period.  Records 
such  as  letters,  drawings,  specifications, 
must  include  all  pertinent  information 
such  as  letters,  stamps,  initials,  and 
signatures.  The  licensee  shall  maintain 
adequate  safeguards  against  tampering 
with  and  loss  of  records. 

PART  32— SPECIFIC  DOMESTIC 
LICENSES  TO  MANUFACTURE  OR 
TRANSFER  CERTAIN  ITEMS 
CONTAINING  BYPRODUCT  MATERIAL 

21.  The  authority  citation  for  Part  32 
continues  to  read  as  follows: 

Authority:  Sec.  161, 66  Stat  948,' as 
amended  (42  U.S.C.  2201);  Sec.  201. 88  Stat. 
1242,  as  amended  (42  U.S.C.  5841). 

22.  A  new  9  32.3  is  added  to  read  as 
follows: 


*Penaiu  posaeMing  byproduct  material  in 
devices  under  the  general  licenae  in  {  31.5  before 
January  IS,  ISTS,  may  continue  to  posae**,  use,  or 
transfer  that  material  in  accordance  with  the 
requirements  of  1 31.5  in  effect  on  January  14, 197S. 


932.3   MainlMMnca  of  I 

Each  record  required  by  this  part  must 
be  legible  throughout  the  retention 
period  specified  by  each  Commission 
regulation.  The  record  may  be  the 
original  or  a  reproduced  copy  of  a 
microform  provided  that  the  copy  or 
microform  is  authenticated  by 
authorized  personnel  and  that  the 
microform  is  capable  of  producing  a 
clear  copy  throughout  the  required 
retention  period.  The  record  may  also  be 
stored  in  electronic  media  with  the 
capability  for  producing  legible, 
accurate,  and  complete  records  dturing 
the  required  retention  period.  Records 
such  as  letters,  drawings,  specifications, 
must  include  all  pertinent  information 
such  as  stamps,  initials,  and  signatures. 
The  licensee  shall  maintain  adequate 
safeguards  against  tampering  with  and 
loss  of  records. 

PART  34-LICENSES  FOR 
RADIOGRAPHY  AND  RADMTION 
SAFETY  REQUIREMENTS  FOR 
RADIOGRAPHIC  OPERATIONS 

23.  The  authority  citation  for  Part  34 
continues  to  read  as  follows: 

Authority:  Sec.  161, 68  Stat  948,  as 
amended  (42  U.S.C  2201):  Sec  201, 88  Stat 
1242,  as  amended  (42  US.C  5841). 


24.  A  new  134.4  is  added  to  read  as 
follows: 

934.4    Malntenanca  of rscofds. 

Each  record  required  by  this  part  must 
be  legible  throughout  the  retention 
period  specified  by  eadi  Commission 
regulation.  The  record  may  be  the 
original  or  a  reproduced  copy  of  a 
microform  provided  that  the  copy  or 
microform  is  authenticated  by 
authorized  personnel  and  that  the 
microform  is  capable  of  producing  a 
clear  copy  throughout  the  required 
retention  period.  The  record  may  also  be 
stored  in  electronic  media  with  the 
capability  for  producing  legible, 
accurate,  and  complete  records  during 
the  required  retention  period.  Records 
such  as  letters,  drawings,  specifications, 
must  include  all  pertinent  information 
such  as  stamps,  initials,  and  signattues. 
The  licensee  shall  maintain  adequate 
safeguards  against  tampering  with  and 
loss  of  records. 

934.24   [AnModedl 

25.  Section  34.24  is  amended  by 
changing  "two  years"  to  "three  years"  in 
the  next  to  last  sentence. 

26.  In  9  34.25,  paragraph  (c)  is  revised 
to  read  as  follows: 


934.25 

opsning,  modification,  and  raptaewnent  of 


(c)  The  leak  test  must  be  capable  of 
detecting  the  presence  of  0.005 
microcurie  of  removable  contamination 
on  the  sealed  source.  An  acceptable 
leak  test  for  sealed  sources  in  the 
possession  of  a  radiography  licensee 
would  be  to  test  at  the  nearest 
accessible  point  to  the  sealed-source 
storage  position,  or  other  appropriate 
measuring  point,  by  a  procedure  to  be 
approved  pursuant  to  9  34.11(f).  Each 
record  of  leak  test  results  must  be  kept 
in  units  of  microcuries  [or 
disintegrations  per  minute  (dpm)]  and 
retained  for  inspection  by  the 
Commission  for  three  years  after  it  is 
made. 


934.26  [AmwKtod] 

27.  Section  34.26  is  amended  by 
changing  "two  years"  to  "three  years"  in 
the  last  sentence. 

28.  In  9  34.27,  the  introductory 
paragraph  is  revised  to  read  as  follows: 

934.27  Utilization  logs. 

Each  licensee  shall  maintain  current 
logs,  which  shall  be  kept  available  for 
three  years  from  the  date  of  the 
recorded  event  for  inspection  by  die 
Commission,  at  the  address  specified  in 


the  Hcense,  showing  for  each  sealed 
source  the  fcrilowing  infonnatioB: 

129.  In  9  34.28,  paragraph  (b)  is  revised 
to  read  as  follows: 


984.2a 

contsinwai  snd. 


(b)  The  licensee  shall  conduct  a 
program  for  inspection  and  maintenance 
of  radiographic  exposure  devices, 
storage  containers,  and  source  ckmgers 
at  intervals  not  to  exceed  three  moafhs 
or  prior  to  the  first  use  thereafter  to 
ensure  proper  functioning  of 
components  important  to  safety.  Tlie 
licensee  shall  retain  records  of  these 
inspections  and  mainteoance  for  thiee 
years. 

SCbi  1 34.29.^  paragraph  (c>iaievned 
to  read  as  follows: 

934.29   Pcrmanant laUiugi aiiiilc 


(c)  The  alarm  system  must  be  tested 
at  intervals  not  to  exceed  three  moatfas 
or  prior  to  the  first  use  thereafter  of  the 
source  in  the  installation.  The  Uceaaee 
shall  retain  records  of  diese  testis  for 
three  years. 

31.  In  9  34.32,  the  introductory 
paragraph  is  revised  to  read  as  follows: 

9  34.32   Opanrting  and  amcfgancy 


I  The  licensee  shall  retain  a  cqiy  of 
current  operating  and  emergency 
procedures  as  a  record  until  the 
Commissien  terminates  the  license  that 
authorizes  die  activity  for  which  the 
procedtires  were  developed  and,  if 
superseded,  retain  the  superseded 
material  for  three  years  after  each 
change.  These  procedures  must  include 
instructions  in  at  least  the  following: 

32.  In  9  34.33,  paragraphs  (b)  and  (e) 
are  revised  to  read  as  follows: 

994.33   Prsonnel  monlteilng. 

•  I      •       •       •       • 

(b)  Pocket  dosimeters  must  be  read 
and  exposures  recorded  daily.  The 
licensee  shall  retain  each  record  of  these 
exposures  for  three  years  after  the 
record  is  made. 

•  I      *        *        •        * 

(e)  Reports  received  from  the  film 
badge  or  TLD  processor  anist  be 
retdbied  for  inspectioa  until  the 
Commisaiaii  tanaiiiates  each  license 
UiataaOtaiies  tfic  activity  Aat  is 
subject  to  the  recordkeeping 
requircDMOt 


PART  35-MEDICAL  USE  OF 
BYPRODUCT  MATERIAL 

33.  The  authority  citation  for  Part  35 
continues  to  read  as  follows: 

Authority:  Sec  161^  68  Stat  948,  as 
amended  (42  U.S.C  2201);  sec  201. 88  SUt 
1242.  as  amended  (42  U.S.C  5841). 

34.  A  new  9  35.5  is  added  to  read  as 
follows: 

935.5    MaManwwaafracafda. 

Each  reond  required  by  this  part  must 
be  legible  tlvaughout  the  retention 
period  specified  by  each  Commission 
regulation.  The  record  may  be  die 
original  or  a  reproduced  copy  or  a 
microform  providsd  diat  the  copy  or 
microform  is  authenticated  by 
authorized  personnel  and  that  the 
microform  is  capable  of  producing  a 
clear  copy  throughout  the  required 
retention  period.  The  record  may  also  be 
stored  in  electronic  media  widi  the 
capability  for  producing  legible, 
accurate,  and  complete  records  during 
the  required  retention  period.  Records 
such  as  letters,  drawings,  specifications, 
must  include  all  pertinent  information 
such  as  stamps,  initials,  and  signatures. 
The  licensee  shall  maintain  adequate 
safeguards  against  tampering  widi  and 
loss  of  records. 

935.27    [Amandadl 

35.  Section  35.27  paragraph  (c)  is 
amended  by  changing  "two  years"  to 
"three  years." 

935.29   [Amended] 

36.  Section  35.29,  paragraph  (b)  is 
amended  by  changing  "two  years"  to 
"three  years." 

935.50   [Amandad] 

37.  Section  35.50,  paragraph  (e) 
introductory  text  is  amended  by 
changing  "two  years"  to  "diree  years." 


93531    [/ 

38.  Section  35.51,  paragraph  (d) 
introductory  text  is  amended  by 
changing  "two  years"  to  "Three  years." 

935.53   [Amandad] 

39.  Section  35.53,  paragraph  (c) 
introductory  text  is  amended  by 
changing  "two  years"  to  "three  years." 


935J9    [Amsndad] 

40.  Section  35.59,  paragraph  (i)  is 
amended  by  dianging  "two  years"  to 
"three  years." 


935.70 

41.  Section  35.70,  paragraph  (h)  is 
amended  by  diaaging  "two  years"  to 
"three  years." 


9  35ia9   [Amandad] 

42.  Section  35  JO,  paragraph  (f)  is 
amended  by  changing  "two  years"  to 
"three  years." 

935.92    [Amandad) 

43.  Section  35  J2,  paragraph  (b)  is 
amended  by  changing  "two  years"  to 
"three  years." 

935.204    [Amended] 

44.  Section  35.204,  paragraph  (c)  is 
amended  by  changing  "two  years"  to 
"three  years." 

935.310    [Amended] 

45.  Section  3&31S,  paragr^  (b)  is 
amended  by  changing  "two  years"  to 
"three  years." 

935.315   [Amandad] 

46.  Sectioo  35J15,  paragraph  (a)(4)  is 
amended  by  changing  "two  years"  to 
"three  years." 

935.404    [Amendadl 

47.  Section  35.404.  pfuagrajA  (b)  is 
amended  by  changing  "two  years"  to 
"three  years." 

93&406   [Amandad] 

4a  Section  35.406.  paragraph  (d)  is 
amended  by  changing  "two  years"  to 
"three  years." 

935.410   [Amandad] 

49.  Section  35.410,  paragraph  (b)  is 
amended  by  changing  "two  years"  to 
"three  years." 

935.415    [Amandad] 

50.  Section  35.415,  paragraph  (a)(4)  is 
amended  by  changing  "two  years"  to 
"three  years." 

935.610   [Amandad] 

51.  Section  35.610,  paragraph  (c)  is 
amended  by  changing  "two  years"  to 
"three  years." 

935u615   [Amandad] 

52.  Section  35.615,  paragraph  (d)(4)  is 
amended  by  changing  "two  years"  to 
"three  years." 

93&634    [Amandad] 

53.  Section  35.634,  paragraph  (c)  is 
amended  by  changing  "two  years"  to 
"three  years." 

54.  Section  35.634,  paragraph  (f)  is 
amended  by  changing  "two  years"  to 
"three  years." 

935.636    [Amandad] 

55.  Section  35.636,  paragraph  (c)  is 
amended  by  changing  "two  years"  to 
"three  years." 
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PART  40-OOMESTIC  UCENSINQ  OF 
SOURCE  MATERIAL  j 

56.  The  authority  citation  for  Part  40 
continues  to  read  as  follows: 

Authority:  Sec  161, 68  SUt  948,  aa 
amended  (42  U^C  2201);  Sec  201. 88  StaL 
1242,  aa  amended  (42  U.S.C.  5841). 

57.  In  i  40.28.  paragraph  (c)(2)  is 
revised  to  read  as  foUows:  I  - 


940l26    Qaneral  Icenaafor 
and  stofajaol  bypfoduct 
daflnad  in  tMa  part. 


(c)  •  •  • 

(2)  The  documentation  of  daily 
inspections  of  tailings  or  waste  retention 
systems  and  the  immediate  notification 
of  the  appropriate  NRC  regional  office 
as  indicated  in  Appendix  D  to  10  CFR 
Part  20  of  this  chapter,  or  the  Director, 
Office  of  Nuclear  Material  Safety  and 
Safeguards,  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555,  of 
any  failure  in  a  tailings  or  waste 
retention  system  that  results  in  a  release 
of  tailings  or  waste  into  unrestricted 
areas,  or  of  any  unusual  conditions 
(conditions  not  contemplated  in  the 
design  of  the  retention  system)  that  if 
not  corrected  could  lead  to  failure  of  the 
system  and  result  in  a  release  of  tailings 
or  waste  into  unrestricted  areas;  and 
any  additional  requirements  the 
Commission  may  by  order  deem 
necessary.  The  licensee  shall  retain  this 
documentation  of  each  daily  inspection 
as  a  record  for  three  years  after  each 
inspection  is  documented. 


58.  In  i  40.35,  paragraph  (e)(3)  is 
revised  to  read  as  follows: 


S40L35   CondNlonsefspacfflclcanaaa 
taauad  purauant  to  S  40.34. 

***** 

(a)  •  •  • 

(3)  Keep  records  showing  the  name, 
address,  and  a  point  of  contact  for  each 
general  license  to  whom  he  or  she 
transfers  depleted  uranitmi  in  industrial 
products  or  devices  for  use  pursuant  to 
the  general  license  provided  in  }  40l25  or 
equivalent  regulations  of  an  Agreement 
State.  The  records  must  be  retained  for 
three  years  from  the  date  of  transfer  and 
must  show  the  date  of  each  transfer,  the 
quantity  of  depleted  uranium  in  eadi 
product  or  device  transferred,  and 
compliance  with  the  report  requirements 
of  this  section. 

59.  In  S  4aei,  paragraph  (c)  is 
removed,  paragraph  (d)  is  redesignated 
(c),  and  paragraphs  (a),  (b),  and  (c)(lj 
are  revised  to  read  as  follows: 


Reoonb,  Raporia,  andlBapactkna 


{4041 

(a]  Each  person  who  receives  source 
or  bjrproduct  material  pursuant  to  a 
license  issued  pursuant  to  the 
regulations  in  this  part  shall  keep 
records  showing  the  receipt,  transfer, 
and  disposal  of  this  source  or  byproduct 
material  as  follows: 

(1)  The  licensee  shall  retain  each 
record  of  receipt  of  source  or  byproduct 
material  as  long  as  the  material  is 
possessed  and  for  three  years  following 
transfer  or  disposition  of  the  source  or 
byproduct  material. 

(2)  The  licensee  who  transferred  the 
material  shall  retain  each  record  of 
transfer  or  source  or  byproduct  material 
until  the  Commission  terminates  each 
license  that  authorizes  the  activity  that 
is  subject  to  the  recordkeeping 
requirement 

(3)  The  licensee  shall  retain  each 
record  of  disposal  of  source  or 
byproduct  material  until  the 
Commission  terminates  each  licenae 
that  authorizes  the  activity  that  is 
subject  to  the  recordkeeping 
requirement 

(4)  If  source  or  byproduct  material  is 
combined  or  mixed  with  other  licensed 
material  and  subsequently  treated  in  a 
manner  that  makes  direct  correlation  of 
a  receipt  record  with  a  transfer,  export, 
or  disposition  record  impossible,  the 
licensee  may  use  evaluative  techniques 
(such  as  first-in-first-out),  to  make  ttie 
records  that  are  required  by  tliis  Part 
account  for  100  percent  of  Uie  material 
received. 

(b)  The  licensee  shall  retain  each 
record  that  is  required  by  the 
regulations  in  this  part  or  by  license 
condition  for  the  period  specified  by  the 
appropriate  regulation  or  license 
condition.  If  a  retention  period  is  not 
otherwise  specified  by  regulation  or 
license  condition,  dach  record  must  be 
maintained  until  the  Commission 
terminates  the  license  that  authorizes 
the  activity  that  is  subject  to  the 
recordkeeping  requirement 

(c)(1)  Records  which  must  be 
maintained  pursuant  to  this  part  may  be 
the  original  or  reproduced  copy  or 
microform  if  the  reproduced  copy  or 
microform  is  duly  authenticated  by 
authorized  personnel  and  the  microform 
is  capable  of  producing  a  clear  and 
legible  copy  after  storage  for  the  period 
specified  by  Commission  regulations. 
The  record  may  also  be  stored  in 
electronic  media  with  the  capabihty  for 
producing  legible,  accurate,  and 
complete  reonds  during  the  required 
retention  period.  Records  such  as  letters, 
drawings,  specifications,  must  include 
all  pertinent  information  such  as  stan4>s. 


initials,  and  signatures.  The  licensee 
shall  maintain  adequate  safeguards 
against  tampering  with  and  loss  of 
records. 


60.  In  Appendix  A  to  Part  40.  L 
Technical  Criteria,  the  second  i>aragraph 
of  Criterion  8  and  Criterion  8A  are 
revised  to  read  as  foUows: 

Appendix  A    [Amended] 

/.  Technical  Criteria 
***** 

Criterion  8*  *  * 

Checks  muat  be  made  and  logged  hourly  of 
all  parameters  (e^,  differential  pressure!  and 
scrubber  water  Qow  rates)  that  detennine  the 
efficiency  of  yellowcake  stack  emission 
control  equipment  operation.  The  licensee 
shall  retain  each  log  as  a  record  for  three 
years  after  the  last  entry  in  the  log  is  made.  It 
must  be  determined  whether  or  not 
conditions  are  within  a  range  prescribed  to 
ensure  that  the  equipment  is  operating 
consistently  near  peak  efficiency;  corrective 
action  must  be  taken  when  performance  is 
ouUide  of  prescribed  ranges.  Effluent  control 
devices  must  l>e  operative  at  all  times  during 
drying  and  packa^ng  operations  and 
whenever  air  is  exhausting  from  the 
yellowcake  stack.  Drying  and  packaging 
operations  must  terminate  when  controls  are 
inoperative.  When  diecks  indicate  the 
equipment  is  not  operating  within  the  range 
prescribed  for  peak  efficiency,  actions  must 
be  taken  to  restore  parameters  to  the 
prescribed  range.  When  this  cannot  be  done 
without  shutdovvn  and  repairs,  drying  and 
packaging  operations  must  cease  as  soon  as 
practicable.  Operations  may  not  be  restarted 
after  cessation  due  to  o£F-normal  performance 
until  needed  corrective  actions  have  been 
identified  and  implemented.  All  these 
cessations,  coiractive  actions,  and  restarts 
must  be  reported  to  the  appropriate  NRC 
regional  office  as  indicated  in  Criterion  8A,  in 
writing,  within  ten  days  of  the  subsequent 
restart  *  *  * 
•        •        •        •        • 

Criterion  A4— Daily  inspections  of 
tailings  or  waste  retention  systems  must 
be  conducted  by  a  qualified  engineer  or 
scientist  and  documented.  The  licensee 
shall  retain  the  documentation  for  each 
daily  inspection  as  a  record  for  three 
years  after  the  documentation  is  made. 
The  appropriate  NRC  regional  office  as 
indicated  in  Appendix  D  to  10  CFR  Part 
20  of  this  chapter,  or  the  Director,  Office 
of  Nuclear  Material  Safety  and 
■Safeguards,  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC,  20555, 
must  be  immediately  notified  of  any 
failure  in  a  tailings  or  waste  retention 
system  that  results  in  a  release  of 
tailings  or  waste  into  unrestricted  areas, 
or  of  any  unusual  conditions  (conditions 
not  contemplated  in  the  design  of  the 
retention  system)  that  is  not  corrected 
could  indicate  the  potential  or  lead  to 
failure  of  the  system  and  result  ia  a 


release  of  tailings  or  wraste  into 
unrestricted  areas. 


PART  SO-OOMESnC  UCENSINQ  OF 
PRODUCTION  AND  UTILIZATION 
FAaUTIES 

61.  The  authority  citation  for  Part  SO 
continues  to  read  as  foUows: 

AuOority:  Sec  181, 68  SUt  948,  as 
amended  (42  U.S.C.  2201);  Sec  201, 88  SUt. 
1242,  as  amended  (42  U.S.C.  5841). 

62.  In  5  50.36.  the  introductory  text  of 
paragraph  (c)  and  paragraphs  (c)  (1). 
and  (c)(2),  and  (c)(7)  are  revised  to  read 
as  follows: 

S  50.36    Taclmlcal  spacWIcstlons. 

***** 

(c)  Technical  specifications  will 
include  items  in  the  following 
categories: 

(1)  Safety  limits,  limiting  safety 
system  settings,  and  limiting  control 
settings.  (i)(A)  Safety  limits  for  nuclear 
reactors  are  limits  upon  important 
process  variables  that  are  found  to  be 
necessary  to  reasonably  protect  the 
integrity  of  certain  of  the  physical 
barriers  that  guard  against  the 
uncontrolled  release  of  radioactivity.  If 
any  safety  lunit  is  exceeded,  the  reactor 
must  be  shut  down.  The  licensee  shall 
notify  the  Commission,  review  the 
matter,  and  record  the  results  of  the 
review,  including  the  cause  of  the 
condition  and  the  basis  for  corrective 
action  taken  to  preclude  recurrence. 
Operation  must  not  be  resimied  until 
authorized  by  the  Commission.  The 
licensee  shall  retain  the  record  of  the 
results  of  each  review  until  the 
Commission  terminates  the  license  for 
the  reactor,  except  for  nuclear  power 
reactors  licensed  under  {  50.21(b)  or 
S  50.22  of  this  part.  For  these  reactors, 
the  licensee  shall  notify  the  Commission 
as  required  by  §  50.72  and  submit  a 
Licensee  Event  Report  to  the 
Commission  as  required  by  S  50.73. 
Licensees  in  these  cases  shall  retain  the 
records  of  the  review  for  a  period  of 
three  years  following  issuance  of  a 
Licensee  Event  Report 

(B)  Safety  limits  for  fuel  reprocessing 
plants  are  diose  bounds  within  which 
the  process  variables  must  be 
maintained  for  adequate  control  of  the 
operation  and  that  must  not  be 
exceeded  in  order  to  protect  the 
integrity  of  the  physical  system  that  is 
designed  to  guard  against  the 
uncontrolled  release  or  radioactivity.  If 
any  safefy  limit  for  a  fuel  reprocessing 
plant  is  exceeded,  corrective  action 
must  be  taken  as  stated  in  the  technical 
specification  or  the  affected  part  of  the 
process,  or  the  entire  process  if  required. 


must  be  shut  down,  unless  this  action 
would  further  reduce  the  margin  of 
safety.  The  licensee  shall  notify  the 
Commission,  review  the  matter,  and 
record  the  results  of  the  review, 
including  the  cause  of  the  condition  and 
the  basis  for  corrective  action  taken  to 
preclude  recurrence.  If  a  portion  of  the 
process  or  the  entire  process  has  been 
shutdown,  operation  must  not  be 
resumed  until  authorized  by  the 
Commission.  The  licensee  shall  retain 
the  record  of  the  results  of  each  review 
until  the  Commission  terminates  the 
license  for  the  plant. 

(ii)(A)  Limiting  safefy  system  settings 
for  nuclear  reactors  are  settings  for 
automatic  protective  devices  related  to 
those  variables  having  significant  safefy 
functions.  Where  a  limiting  safefy 
system  setting  is  specified  for  a  variable 
on  which  a  safefy  limit  has  been  placed, 
the  setting  must  be  so  chosen  that 
automatic  protective  action  will  correct 
the  abnormal  situation  before  a  safefy 
limit  is  exceeded.  If,  during  operation,  it 
is  determined  that  the  automatic  safefy 
system  does  not  function  as  required, 
the  Ucensee  shall  take  appropriate 
action,  which  may  include  shutting 
down  the  reactor.  The  Ucensee  shall 
notify  the  Commission,  review  the 
matter,  and  record  the  results  of  the 
review,  including  the  cause  of  the 
condition  and  the  basis  for  corrective 
action  taken  to  preclude  recurrence.  The 
licensee  shall  retain  the  record  of  the 
results  of  each  review  until  the 
Commission  terminates  the  license  for 
the  reactor  except  for  nuclear  power 
reactors  licensed  under  S  50.21(b)  or 
§  50.22  of  this  part  For  these  reactors, 
the  licensee  shall  notify  the  Commission 
as  required  by  S  50.72  and  submit  a 
Licensee  Event  Report  to  the 
Commission  as  required  by  S  50.73. 
Licensees  in  these  cases  shall  retain  the 
records  of  the  review  for  a  period  of 
three  years  following  issuance  of  a 
Licensee  Event  Report 

(B)  Limiting  control  settings  for  fuel 
reprocessing  plants  are  settings  for 
automatic  alarm  or  protective  devices 
related  to  those  variables  having 
significant  safefy  functions.  Where  a 
limiting  control  setting  is  specified  for  a 
variable  on  which  a  safefy  limit  has 
been  placed,  the  setting  must  be  so 
chosen  that  protective  action,  either 
automatic  or  manual,  will  correct  the 
abnormal  situation  jbefore  a  safefy  limit 
is  exceeded.  If,  during  operation,  the 
automatic  alarm  or  protective  devices 
do  not  function  as  required,  the  licensee 
shall  take  appropriate  action  to 
maintain  the  variables  within  the 
limiting  control-setting  values  and  to 
repair  prompUy  the  automatic  devices  or 
to  shut  down  the  affected  part  of  the 


process  and.  if  required,  to  shut  do«vn 
the  entire  process  for  repair  of 
automatic  devices.  The  licensee  shall 
notify  the  Commission,  review  the 
matter,  and  record  the  results  of  the 
review,  including  the  cause  of  the 
condition  and  the  basis  for  corrective 
action  taken  to  preclude  recurrence.  The 
licensee  shall  retain  the  record  of  the 
results  of  each  review  until  the 
Commission  terminates  the  license  for 
the  plant 

(2)  Limiting  conditions  for  operation. 
Limiting  conditions  for  operation  are  the 
lowest  functional  capabiiify  or 
performance  levels  of  equipment 
required  for  safe  operation  of  the 
facilify.  When  a  limiting  condition  for 
operation  of  a  nuclear  reactor  is  not  met 
the  licensee  shall  shut  down  the  reactor 
or  follow  any  remedial  action  permitted 
by  the  technical  specifications  until  the 
condition  can  be  met.  When  a  limiting 
condition  for  operation  of  any  process 
step  in  the  system  of  a  fuel  reprocessing 
plant  is  not  met  the  licensee  shall  shut 
down  that  part  of  the  operation  or 
follow  any  remedial  action  permitted  by 
the  technical  specifications  until  the 
condition  can  be  met  In  the  case  of  a 
nuclear  reactor  not  licensed  under 
§  50.21(b)  or  §  50.22  of  this  part  or  fuel 
reprocessing  plant  the  licensee  shall 
notify  the  Commission,  review  the 
matter,  and  record  the  results  of  the 
review,  including  the  cause  of  the 
condition  and  the  basis  for  corrective 
action  taken  to  preclude  recurrence.  The 
licensee  shall  retain  the  record  of  the 
results  of  each  review  until  the 
Commission  terminates  the  license  for 
the  nuclear  reactor  or  the  fuel 
reprocessing  plant  In  the  case  of 
nuclear  power  reactors  Ucensed  under 
S  50.21(b)  or  S  50.22.  the  licensee  shall 
notify  the  Commission  if  required  by 
S  50.72  and  shall  submit  a  Licensee 
Event  Report  to  the  Commission  as 
required  by  §  50.73.  In  this  case, 
licensees  shall  retain  records  associated 
with  preparation  of  a  Licensee  Event 
Report  for  a  period  of  three  years 
following  issuance  of  the  report.  For 
events  which  do  not  require  a  Licensee 
Event  Report  the  licensee  shall  retain 
each  record  as  required  by  the  technical 
specifications. 

(7)  Written  Reports.  Licensees  for 
nuclear  power  reactors  licensed  under 
§50.21(b)  and  §  50.22  of  this  part  shall 
submit  written  reports  to  the 
Commission  in  accordance  with  {  50.73 
of  this  part  for  events  described  in 
paragraphs  (c)(1)  and  (c)(2)  of  this 
section.  For  aU  licensees,  the 
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CoBumaMon  may  require  ^>eci«l 
Reports  as  appropriate. 


63.  In  I  50.36a.  paragraph  (a](l]  i« 
revised  to  read  as  foDows; 

SSOaCa    Tadmictf  apaciflcattans 


Dona  oii| 
laaciofaL 


(a)  •  •  • 

(1)  That  operating  procedures 
deVrioped  pursuant  to  S  50.34a(c}  for  die 
control  of  effluents  be  established  and 
foDowed  and  that  equipment  installed  in 
die  radioactive  waste  system,  pursuant 
to  9  50.34(a),  be  maintained  and  used. 
the  licensee  shall  retain  the  operating 
procedures  in  effect  as  a  record  until  the 
Commission  terminates  the  reactor 
license  and  shall  retain  each  superseded 
revision  of  the  procedures  for  three 
years  from  die  date  it  was  superseded. 

ecln  §  50.48.  paragraph  (a)  is  revised 
to  read  as  foDows: 


(a)  Each  operating  nuclear  powef 
plant  must  have  a  fire  protection  plan 
that  satisfies  Criterion  3  of  Appendix  A 
of  this  part  This  fire  protection  plan 
moat  describe  the  overall  fire  protection 
program  for  die  facility,  identify  tha 
various  positions  within  the  licensee's 
organization  that  are  responsible  for  the 
program,  state  the  authorities  that  are 
delegated  to  each  of  these  positions  to 
implement  those  responsibilities,  and 
outline  the  plans  for  fire  protection,  fire 
detection  and  suppression  capability, 
and  bmitation  of  fire  damage.  The  plan 
must  also  desoibe  specific  featiires 
necessary  to  implement  the  program 
described  above,  such  as  adnmustrative 
controia  and  persoanel  reqairements  for 
fire  preveBtiOB  and  manual  fire 
suppreaaioa  activities,  automatic  and 
manuatty  (iterated  fire  detection  and 
suppressiiw  systems,  and  the  means  to 
limit  fire  damage  to  structures,  systems, 
or  cooqioBents  important  to  safety  so 
that  the  capability  to  safely  shut  down 
the  platti  is  ensured.*  The  licensee  shall 


•  Baric  Are  piulecUuu  guidance  for  mdear  power 
plaati  ia  rwHataari  in  hwe  NRC  docnmentK 

•  Branch  Technical  Poaition  Auxiliary  Power 
Converaion  Syitem  Branch  BTP  APCSB  9.S-1. 
"Guidelines  for  Fire  Protection  for  Nuclear  Power 
Plant*,*  for  new  planta  docfcetad  aflar  Y^  1.  IVB, 
dateri  May  197S. 

•  Aiipaadbc  A  to  BTP  APCSB  94-1.  "t^oidelinea 
for  Fire  Protectioo  far  Nuckar  Power  Planta 
Docketed  Priar  to  |uly  1.  ISTB,"  for  planti  that  ware 
operating  or  under  varloua  atagee  vX  deaign  or 
conatnictian  before  )idy  1,  iSfS,  dated  Aogoat  tS, 
ISTB. 

Alao*eeNote4 


retain  the  fire  protection  plan  and  each 
change  to  the  plan  as  a  record  imtQ  die 
Commission  terminates  tiie  reactor 
license  and  shall  retain  each  superseded 
revision  d  the  procedures  for  three 
years  from  the  date  it  was  superseded. 

65.  In  I  50.49,  die  introductory  text  of 
paragrai:^  (d)  is  revised  to  read  as 
follows: 


9  sv^w    uivM  unmOTm 


lo  safety  fi 


(d)  The  applicant  or  licensee  shall 
prepare  a  list  of  electric  equipment 
important  to  safety  covered  by  this 
section.  In  additioa  the  applicant  or 
licensee  shall  include  the  information  in 
paragraphs  (d)(l],  (2),  and  (3)  of  this 
section  for  this  electric  equipment 
important  to  safety  in  a  qualification 
file.  The  applicant  or  licensee  shall  keep 
the  list  aad  information  in  the  file 
oarrent  and  retain  the  file  in  awfitaUe 
form  for  die  entire  period  during  whidi 
the  covered  item  is  installed  in  the 
nuclear  power  plant  or  is  stored  for 
future  use  to  permit  verification  that 
each  item  of  electric  equipment  is 
important  to  safety  meets  the 
requirements  of  paragraph  (j)  of  this 
section. 


68.  In  9  50.54.  die  introductory  text  of 
paragraph  (p)(2)  and  paragraph  (q]  are 
revised  to  read  as  follows: 


9S0.S4 


(P)  •  '  • 

(2)  Hie  licensee  may  make  changes  to 
the  plans  refinenced  in  paragraph  (p)(l) 
without  prior  Commission  approval  il 
the  changes  do  not  decrease  the 
safeguards  effectiveness  of  the  plan.  The 
Ucensee  shall  maintain  records  of 
changes  to  die  plans  made  widiout  prior 
Commission  approval  for  a  period  of 
three  years  from  the  date  of  the  change, 
and  shall  anbauit  •»  specified  in  9  50.4.  a 
report  containkig  a  desciiptian  of  each 
change  wi&ki  two  months  after  the 
clumge  is  aoade.  I¥ior  to  the  safeguards 
contiogency  plan  being  put  into  df  ect. 
the  licensee  shall  have: 

(q)  A  Ucenaee  authorized  to  possess 
and  operate  a  nuclear  power  reactor 
shall  loilow  and  ssaintain  in  effect 
emargen^  plans  which  meet  the 
standarda  ia  9  5a47(b)  and  the 
requiremeats  in  Appendix  E  of  this  part 
A  licensee  aadMozed  to  possess  and/or 
operate  a  reaearch  reactor  or  a  fad 
faciMty  akaH  foUow  and  nKintatii  m 
effect  amargency  plans  which  meet  the 


requiremeoAa  in  Appendix  B  to  diis  part. 
The  licensee  shall  ret^i  the  emergency 
plan  and  each  change  that  decreases  the 
effectiveness  of  the  plan  as  a  record 
until  the  Comadssion  terminates  the 
license  for  the  nuclear  power  reactor. 
The  nuclear  power  reactor  licensee  may 
make  changes  lo  these  plans  without 
Commission  approval  cmly  if  the 
changes  do  not  decrease  die 
effectiveness  of  the  plans  and  the  plans, 
as  changed,  continue  to  meet  the 
standards  of  9  50.47(b]  and  the 
requirements  of  Appendix  E  to  this  part 
The  research  reactor  and/or  the  fuel 
facility  Ucenaee  may  make  changes  to 
these  plans  without  Commission  ' 

approval  only  if  these  changes  do  not 
decrease  the  effectiveness  of  the  plans 
and  the  plans,  as  changed,  continue  to 
meet  the  requirements  of  Appendix  E  to 
this  part  Tliis  nuclear  power  reactor, 
research  reactor,  or  fuel  fadlify  licensee 
shall  retain  a  record  of  each  change  to 
the  emergency  plan  made  without  prior 
Commission  approval  for  a  period  of 
three  years  from  the  date  of  the  change. 
Proposed  changes  diat  decrease  the 
effectiveness  of  the  approved  emergency 
plans  may  not  be  implemented  without 
application  to  and  approval  by  the 
Commission.  Tha  liouisee  shall  submit 
as  specified  in  |  50.4,  a  report  of  each 
proposed  change  for  approval.  If  a 
change  is  made  without  approval,  the 
licensee  shall  submit  as  specified  in 
9  5a4.  a  report  of  each  change  within  30   i 
days  after  the  change  is  sude. 
•       •       •       *       • 

67.  In  9  san,  paragraph  (c)  and  (d)(1) 
are  reviaed.  and  a  aew  (e)(6)  is  added  to 
read  as  follows: 


95071 


Of  racorda,  onUiiQ  Of 


(c)  Reoofda  that  aie  required  by  the 
regulations  in  diis  part  by  license 
condition,  or  by  tedmical  specifications, 
must  be  retained  for  the  period  specified 
by  the  appropriate  regulatitm.  license 
condition,  or  technical  specificatioa.  tf  a 
retention  period  is  not  otherwise 
specified,  these  records  must  be 
retained  untd  the  Commission 
terminates  dhe  fiscflity  license. 

(d)(1)  Reoords  which  must  be 
maintained  pursuant  to  this  part  may  be 
the  original  or  a  reproduced  copy  or 
microform  if  sadi  leprodnced  copy  or 
microfonn  is  duly  authenticated  by 
authorized  personnd  and  the  microform 
is  capabte  of  prododag  a  dear  and 
le^Ue  oc^iy  after  starafe  for  the  period 
specified  l^  CaeuBissiQa  regulations. 
Ihe  reoonl  may  alao  be  stored  in 
electronic  andia  widi  the  capability  of 
producing  legihle.  accm«te,  aad 


complete  records  during  the  required 
retention  period.  Records  such  as  letters, 
drawings,  specifications,  must  indude 
aU  pertinent  information  such  as  stamps, 
initials,  and  signatures.  The  licensee 
shall  maintain  adequate  safeguards 
against  tampering  with  and  loss  of 
records. 

j    (e)  •  *  • 

I  (6)  The  updated  FSAR  shall  be 
detained  by  the  licensee  until  the 
Commission  terminates  their  license. 

68.  In  Appendix  R  to  Part  5a  Section 
in,  Specific  Requirements,  paragraph 
L3.d.  is  revised  to  read  as  follows: 

Appendix  R—Ffa«  Protection  Program 
For  Nudear  Power  Facilities  Opmdng 
Friar  to  January  1, 197B 

DL*  *  • 
L*  •  • 

3.*  •  • 

(d)  At  3-year  intervals,  a  randomly  selected 
unannounced  drill  must  be  oitiquea  by 
qtialified  individuals  indepowlent  of  the 
licensee's  staff.  A  copy  of  the  %vritten  report 
from  these  individuals  must  be  available  for 
NRC  review  and  shall  be  retained  as  a  record 
as  specified  in  |  IILL4  of  this  appendix. 


PART  60-OISFOSAL  OF  HIQH-LEVEL 
RADIOACTIVE  WASTES  IN  GEOLOGIC 
REPOSITORIES 

60.  The  authority  dtation  for  Part  60 
continues  to  read  as  follows: 
I    AudMMity:  Sec.161, 68  Stat  948,  as 
amended  (42  U.S.C.  2201);  Sec.  201, 88  Stat 
1242,  as  amended  (42  U.S.C.  5841). 

7a  Section  6a4  is  revised  to  read  as 
follows: 

§6a4    Communlcatloiia  and  recofcla. 

(a)  Except  where  otherwise  specified 
all  communications  and  reports 
concerning  the  regulations  in  this  part 
and  applications  filed  under  them 
should  be  addressed  to  the  Director  of 
Nudear  Material  Safefy  and  Safeguards, 
U.S.  Nudear  Regulatory  Commission, 
Washington,  DC  20555.  Communications 
reports,  and  applicationB  may  be 
delivered  in  person  at  the  Commission's 
offices  at  17t7  H  Street  NW.. 
Washington  DC  or  11555  Rockville  Pike, 
Rockville,  Maryland. 

(b)  Each  record  required  by  this  part 
must  be  legible  throughout  the  retention 
period  specified  by  each  Commission 
regulation.  The  record  may  be  the 
original  or  a  reproduced  copy  or  a 
microform  provided  that  the  copy  or 
microform  is  authenticated  by 
authorized  personnel  and  that  the 
microform  is  capable  of  producing  a 
dear  copy  throughout  the  required 
retention  period.  The  record  may  also  be 


stored  in  electronic  media  with  the 
capability  for  producing  legible, 
accurate,  and  complete  records  during 
the  required  retention  period.  Records 
such  as  letters,  drawings,  specifications, 
must  indude  all  pertinent  information 
such  as  stamps,  initials,  and  signatures. 
The  licensee  shall  maintain  adequate 
safeguards  against  tampering  with  and 
loss  of  records. 

71.  In  9  60.71,  the  section  heading  cuid 
paragraph  (b)  are  revised  to  read  as 
follows: 


96a7i 


(b)  Records  of  the  receipt  handling, 
and  disposition  of  radioactive  waste  at 
a  geologic  repository  operations  area 
shaU  contain  suffident  information  to 
provide  a  complete  history  of  the 
movement  of  the  waste  fi^m  the  shipper 
through  aU  phases  of  storage  and 
disposal.  DOE  shall  retain  these  records 
in  a  maimer  that  ensures  their  useability 
for  future  generations  in  accordance 
widi9eo.51(a)(2). 

72.  In  9  60.72.  paragraph  (a)  is  revised 
to  read  as  follows: 

96a72    Conatructien  raeorda. 

(a)  DOE  shall  maintain  records  of 
construction  of  the  geologic  repository 
operations  area  in  a  maimer  that 
ensures  their  useabilify  for  future 
generations  in  accordance  with 
960.51(a)(2). 


PART  61— LICENSING 
REQUIREMENTS  FOR  LAND 
DISPOSAL  OF  RADIOACTIVE  WASTE 

73.  The  authority  dtetion  for  Part  61 
continues  to  read  as  foUows: 

Authority:  Sec.  161. 68  Stat.  948,  as 
amended  (42  U.S.C.  2201):  Sec.  201, 88  Stat 
1242,  as  amended  (42  U.S.C.  5841). 

74.  In  9  61.80  of  Subpart  G  paragraphs 
(c),  (e)  and  (f)  are  revised  to  read  as 
foUows: 

Subpart  Q— Records,  Reports,  Tests, 
and  Inspections 

961.80   Maintenance  of  recofda.  feporta. 


(c)  Records  which  must  be  maintained 
pursuant  to  this  part  may  be  the  original 
or  a  reproduced  copy  or  a  microform  if 
this  reproduced  copy  or  microform  is 
capable  of  producing  copy  that  is  clear 
and  legible  at  the  end  of  the  required 
retention  period.  The  record  may  also  be 
stored  in  electronic  media  with  the 
capability  for  producing  legible, 
acciurate.  and  complete  records  during 
the  required  retention  period.  Records 


such  as  letters,  drawings,  specifications, 
must  indude  all  pertinent  information 
such  as  stamps,  initials,  and  signatures. 
The  licensee  shall  maintain  adequate 
safeguards  against  tampering  with  and 
loss  of  records. 
•       •       •       *       * 

(e)  Notwithstanding  paragraphs  (a) 
through  (d)  of  this  section,  the  licensee 
shall  record  the  location  and  the 
quantity  of  radioactive  wastes 
conteined  in  the  disposal  site  and 
transfer  these  records  upon  license 
termination  to  the  chief  executive  of  the 
nearest  municipality,  the  chief  executive 
of  the  counfy  in  which  the  facility  is 
located,  the  county  zoning  board  or  land 
development  and  planning  agency,  the 
Stete  governor  and  other  State,  local, 
and  Federal  governmental  agendes  as 
designated  by  the  Commission  at  the 
time  of  license  termination. 

(f)  Following  receipt  and  acceptance 
of  a  shipment  of  radioactive  waste,  the 
licensee  shall  record  the  date  of  disposal 
of  the  waste,  the  location  in  the  disposal 
site,  the  condition  of  the  waste  packages 
as  received,  any  discrepandes  between 
materials  listed  on  the  manifest  and 
those  received,  and  any  evidence  of 
leaking  or  damaged  packages  or 
radiation  or  contamination  levels  in 
excess  of  limits  specified  in  Department 
of  Transportation  and  Commission 
regulations.  The  licensee  shall  briefly 
describe  any  repackaging  operations  of 
any  of  the  waste  packages  included  in 
the  shipment  plus  any  other  information 
required  by  the  Commission  as  a  Ucense 
condition.  The  licensee  shall  retain 
these  records  until  the  Commission 
transfers  or  terminates  the  license  that 
authorizes  the  activities  described  in 
this  section. 


PART  70— DOMESTIC  UCENSING  OF 
SPECIAL  NUCLEAR  MATERIAL 

75.  The  authority  citation  for  Part  70 
continues  to  read  as  follows: 

Authority:  Sec.  161. 68  Stat  948,  as 
amended  (42  U.S.C.  2201);  Sec.  201, 88  Stat 
1242,  as  amended  (42  U.S.C.  5841). 

7b.  In  9  7a22,  paragraph  (g),  (h),  (i),  0). 
and  (k)  are  revised  to  read  as  follows: 

970.22   Contentoofi^pllcationa. 

(g)(1)  Each  application  for  a  license 
that  would  authorize  the  transport  or 
delivery  to  a  carrier  for  transport  of 
special  nuclear  material  in  an  amount 
specified  in  9  73.1(b)(2]  of  this  chapter 
must  include  (i)  a  description  of  the  plan 
for  physical  protection  of  spedal 
nuclear  material  in  transit  in  accordance 
wiUi  99  73.20,  73.25,  73.2a  73.27,  and 
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73.67ta],  (e).  and  (g)  for  10  kg  or  more  of 
special  nndear  material  of  low  strategic 
significance,  and  9  73.70(g)  of  this 
chapter  indnding,  as  appropriate,  a  plan 
for  the  selection,  quahfication,  and 
training  of  armed  escorts,  or  the 
specification  and  design  of  a  spedaUy 
designed  truck  or  trailer,  and  (ii)  a 
licensee  safeguards  contingency  plan  or 
response  procedures,  as  appropriate,  for 
dealing  with  threats,  thefts,  and 
radiological  sabotage  relating  to  the 
spedai  nuclear  material  in  transit. 

(2)  Each  application  for  sack  a  license 
involving  fimnnla  quantities  of  stialegic 
special  nadear  material  must  Inchide 
the  firat  {bar  categoiiea  of  iaf oonation 
contained  ia  the  appHcant't  safeguards 
contmgencjr  plan.  (The  first  four 
categories  of  information,  aa  set  forfli  in 
Appendix  C  to  Part  73  of  this  cfaapto', 
are  Background.  Generic  Planning  Base, 
LiooiMe  Planning  Base,  and 
ReapoBsibility  Matrix.  The  fifih  category 
of  infocmation.  Procedures,  doaa  nol 
have  to  be  aubmitted  for  approvaL) 

(3)  The  licensee  ahall  retain  tkis  / 
discription  of  the  plan  for  physical 
protection  of  spedai  nudear  material  in 
transit  and  the  safe^rards  contingeacy 
plan  or  safeguards  response  procedures 
and  each  change  to  the  plan  or 
procedures  as  a  record  for  a  period  of 
three  years  following  the  date  <hi  which 
the  licensee  last  possessed  the 
appropriate  type  and  quantity  of  special 
nudear  material  requiring  this  reooad 
under  each  license. 

(h)(1)  Bach  application  for  a  license  to 
possess  or  use  at  any  site  or  contiguous 
sites  subject  to  control  by  the  licensee 
~uranium-235  (contained  in  uranium 
enriched  to  20  percent  or  more  in  the 
uranium-235  isotope],  uranium-233,  or 
plutonium  alone  or  in  any  combination 
in  a  quantity  of  5,000  grams  or  more 
computed  by  the  formula,  grams  = 
(grams  contained  U-235)  +  2.5  (grams 
U-233  +  grams  plutonium),  other  than  a 
license  for  possession  or  use  of  this 
material  in  the  operation  of  a  nudear 
reader  licensed  pursuant  to  Part  SO  of 
this  chapter,  must  indude  a  physical 
security  plan,  consisting  of  two  parts. 
Part  I  must  address  vital  equipment, 
vital  areas,  and  isolation  zones,  and 
must  demonstrate  how  the  applicant 
plans  to  meet  the  requirements  of 
§S  73.20.  73.40,  73.45.  73.46,  73.Sa  73.80, 
73.70,  and  73.71  of  this  chapter  in  the 
conduct  of  the  activity  to  be  licensed. 
including  the  identificatton  and 
description  of  jobs  as  wqaired  by 
S  11.11(a)  of  this  chapter.  But  n  anist 
list  tests,  inspections,  and  other  aieans 
to  demonstrate  oompHaaca  wiAi  suc^ 
requirements. 

(2)  The  licensee  shall  retain  a  copy  of 
this  physical  security  plan  and  eacb 


change  to  tfaa  plan  as  a  record  for  a 
period  of  three  years  following  the  date 
pn  «^ch  the  licensee  last  possessed  the 
appropriate  type  and  quantity  of  spedai 
nudear  material  requiring  this  record 
under  each  license. 

(i)  Each  application  for  a  license  to 
possess  and  use  spedai  nudear  material 
for  processing  and  fuel  fabrication, 
scrap  recovery,  or  conversion  of 
uranium  hexafluoride  must  contain,  in 
addition  to  the  otiier  information 
required  by  this  section,  plans  for  coping 
with  emergendes.*  The  licensee  shall 
retain  a  copy  of  these  plans  for  coping 
with  emergendes  as  records  until  the 
Commission  terminates  each  license 
obtained  by  this  application  or  any 
application  for  renewal  of  a  license,  and 
each  chaAge  to  the  plan  for  three  years 
after  the  date  of  change. 

(j)(l)  Each  application  for  a  license  to 
possess  or  use  at  any  site  or  contigaous 
sites  subjed  to  control  by  the  licensee 
mtmium-23S  (contained  in  uranium 
enriched  to  20  percent  or  more  in  the 
uranium-235  isotope),  uranium-233.  or 
phitonitnn  alone  or  in  any  combination 
in  a  quantity  of  5.000  grams  or  more 
computed  by  the  formula,  grams  = 
(grams  contained  U-235)  +  2.5  (grams 
U-233  -I-  grams  plutonium)  other  than  a 
license  for  possession  or  use  of  this 
material  in  the  operation  of  a  nudear 
reactor  licensed  pursuant  to  Part  50  of 
this  chapter,  must  indude  a  licensee 
safeguards  contingency  plan  for  dealing 
with  threats,  thefts,  and  radiological 
sabotage,  as  defined  in  Part  73  of  this 
chapter,  relating  to  nudear  facilities 
licensed  under  Part  50  of  this  chapter  or 
to  the  possession  of  special  nudear 
material  licensed  under  this  part. 

(2)  Each  aH>lication  for  such  a  license 
must  indude  the  first  four  categories  of 
information  contained  in  the  applicant's 
safeguards  contingency  plan,  fllie  first 
four  categories  of  information,  as  set 
forth  in  AppencBx  C  to  Part  73  of  this 
chapter,  are  Badcgroimd,  Generic 
Planning  Base.  Licensee  Planning  Base, 
and  Responsibility  Matrix.)  The  fifth 
category  of  information.  Procedures, 
does  not  have  to  be  submitted  for 
approvaL 

(3)  The  licensee  shall  retain  a  copy  of 
this  safeguards  contingency  plan  as  a 
record  until  the  Commission  terminates 
each  license  obtained  by  this 
application  or  any  application  for 
renewal  of  a  licanse  and  retain  eadi 
change  to  the  plan  t»  a  record  for  diree 
years  after  the  date  of  the  duutge. 

(k)  Each  application  for  a  license  to 
possess  or  ase  at  any  site  or  coDtigaous 
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sites  subject  to  control  by  the  licensee 
spedai  nuclear  material  of  moderate 
strategic  siyiificance  or  10  kg  or  more  of 
special  nudear  mcUerial  of  low  strategic 
significance  as  defined  under  {  73,2  (x) 
and  (y)  of  this  chapter,  other  than  a 
license  for  possession  or  use  of  this 
material  iA  the  operation  of  a  nudear 
power  reactor  licensed  pursuant  to  Part 
50  of  this  chapter,  must  indude  a 
physical  security  plan  that  demonstrates 
how  the  applicant  plans  to  meet  the 
requiremente  of  1 73.67(d),  (e).  (f),  and 
(g),  as  appropriate,  of  this  diapter.  The 
licensee  shall  retain  a  copy  of  this 
physical  security  plan  as  a  record  for  the 
period  during  which  die  licensee 
possesses  die  appropriate  type  and 
quantity  of  special  nadear  nuterial 
requiring  this  record  under  each  license 
and  each  change  to  the  plan  for  three 
years  after  the  change. 

77.  In  i  70.24,  pangrofii  (a)(3)  is 
revised  to  read  as  foQowr 

9  TBlM   CiWcally  acoMsfit  rsqubamsnts. 

(a)  •  *  * 

(3)  Tiw  licensee  shall  maintein 
emergency  procedures  for  each  area  in 
which  this  licensed  special  nuclear 
material  is  handled,  used,  or  stored  to 
ensure  that  all  personnel  withdraw  to  an 
area  of  safety  upon  the  sounding  of  the 
alarm.  These  procedures  must  indude 
the  conduct  of  drills  to  familiarize 
personnel  widi  the  evacuation  plan,  and 
designation  of  responsible  individuals 
for  determiiUng  the  cause  of  the  alarm, 
and  placement  of  radiation  survey 
instraments  in  accessible  locations  for 
use  in  such  an  emergency.  The  licensee 
shall  retain  a  copy  of  current  procedures 
for  each  area  as  a  record  for  as  long  as 
licensed  spedai  nudear  material  is 
handled,  used,  or  stored  in  the  area.  The 
licensee  shall  retain  any  superseded 
portion  of  the  procedures  for  three  years 
after  the  portion  is  superseded. 
***** 

7&  In  9  70.32,  the  introductory  text  of 
paragraph  (c)(2)  and  paragraphs  (d),  (e). 
and  (g)  are  revised  to  read  a»  follows: 

970l32   CuiidMkaia  ol  Icsnsss. 

(c)  •  *  * 

(2)  The  licensee  shall  nmintwin 
records  of  changes  to  the  material 
control  and  accoimting  prognun  made 
without  prior  Commission  approval,  for 
three  years  after  thsy  are  superseded, 
and  shall  funddi  to  &e  Duactor.  Q£Bce 
of  Nudear  Material  Safety  and 
Safeguards.  U.S.  Nudear  Regulatory 
Commission.  WasUagton.  DC  20555. 
with  a  copy  to  the  appropriate  NRC 
Regional  Office  shown  in  Appendix  A  to 


Part  73  off  dtts  chapter,  a  report 

containing  a  description  of  eadi  change 

within: 

•        •        •        •        • 

(d)  Hie  licensee  shaU  make  no  change 
which  would  decrease  the  effectiveness 
of  the  plan  for  physical  protection  of 
special  nudear  material  in  transit  pre- 
pared pursuant  to  9  70.22(g)  or  9  73.20(c) 
of  this  chapter  without  the  prior 
approval  of  the  Commission.  A  licensee 
desiring  to  make  such  changes  shall 
submit  an  application  for  a  change  in 
the  technical  specifications  tncafparated 
in  his  or  her  Ikxnse,  if  any,  or  for  an 
amendment  to  the  license  pursoant  to 

9  SOin  or  970.34  of  this  chapter,  as 
appropriate.  The  Boensee  aaay  make 
changes  to  the  pian  fior  physical 
protection  at  special  nudear  material 
without  prior  Commissiaa  approval  if 
these  changes  do  not  decrease  the 
effectiveness  of  the  plan.  The  lioeasee 
shall  retaia  a  copy  of  the  plan  as  a 
record  for  the  period  during  which  the 
liceosee  possesses  a  faonala  quantity  of 
spectel  noctear  material  requiriag  this 
record  uader  eadi  license  and  each 
change  to  the  plan  fior  tfane  years  from 
the  effective  dbite  of  the  change.  A 
repart  nontnining  a  descriptkm  (rfeach 
change  anst  be  hanshed  the  Director  of 
Nudear  fcfaterial  Safety  and  Safcgaaids. 
U.S.  Nadaar  Kaguiatory  Commissiaa. 
WadiiBgtaa.  DC  20555.  widi  a  copy  to 
the  appropriate  NRG  Regional  Office 
shown  in  Afpemdix  A  to  Part  73  of  this 
chapter  within  two  SMUtfas  after  tha 
changa. 

(e)  The  Uoaaee  shall  make  no  change 
which  woald  decrease  the  effectiveness 
of  a  security  plaa  prepared  pnrsaant  to 
99  70.22^).  7<0.22(k|,  or  nJ20(c)  widiout 

'  the  prim-  approval  of  die  Cranmissioa.  A 
licensee  desiring  to  make  such  a  change 
shall  submit  an  application  for  aa 
amemhnent  to  ito  license  pursuant  to 
9  70.34.  The  licensee  shall  maintain 
records  of  changes  to  the  plan  made 
without  prior  Commission  approval,  for 
three  years  from  the  effective  date  of  the 
change,  and  shall  frunish  to  die  Director, 
Office  of  Nudear  Material  Safety  ami 
Safeguards,  U.S.  Nudear  Regulatory 
Commission.  Washington.  CKC  20555, 
with  a  copy  to  the  appropriate  NRC 
Regional  Office  shown  in  Appenihx  A  to 
Part  73  of  this  chapter,  a  report 
containing  a  description  of  each  change 
within  two  months  after  the  change  is 
made. 
•       *       *       •        • 

(g)  The  hoenaee  shall  prepare  and 
maintain  safrgasrris  contingency  plaa 
proceAires  ia  accordance  nrith 
Appendix  C  to  Part  73  of  dds  chapter  for 
eSscting  the  acdons  and  dedaians 
contained  in  die  Reqioasibihly  Matrix 


of  its  aafcsguard  oantingency  plan.  The 
Ucensee  shaU  retain  a  copy  of  the 
safeguards  oantingency  plan  prooednres 
as  a  record  for  the  period  during  which 
the  Ucensee  possesses  the  appropriate 
type  and  quantity  of  spedai  nuclear 
material  requiring  this  record  under 
each  license  for  which  the  procedures 
were  developed  and  each  diange  to  the 
plan  for  three  years  tram  the  e^ctive 
date  of  the  change.  The  licensee  shall 
make  no  change  that  would  decrease  the 
safeguards  effectiveness  of  the  first  four 
categories  of  information  (Baclcground, 
Generic  Planning  Base,  Licensee 
Plamnag  Base,  and  Responsibility 
Matrix)  oonteined  in  any  licensee 
safeguards  contingency  plan  prepared 
pursuant  to  95  70.22(g),  70.22(j).  73.30(g). 
or  7340  of  this  chapter  without  the  prior 
approval  of  the  Commission.  A  licensee 
desiring  to  make  such  a  change  shall 
submit  an  application  for  an  amendment 
to  ite  license  pursuant  to  9  70.34.  The 
licensee  any  make  changes  to  the 
licensee  safeguards  contingency  plan 
without  prior  Conqnission  approval  if 
the  changes  do  not  decrease  the 
safeguaida  effectiveness  of  the  plan.  The 
licensee  shall  maintain  each  change  to 
the  plan  made  without  prior  approval  as 
a  record  daring  the  period  for  v^di 
possession  of  a  formula  quantity  of 
spedai  nudear  material  is  authorized 
under  a  lioense  and  retain  the 
superseded  material  for  three  years  fiom 
the  effective  date  of  die  change  and 
shall  furnish  a  report  containing  a 
description  of  each  change  wididn  60 
days  after  the  diange  is  made  to  the 
Regional  Adndnistrator  of  the 
appropriate  NRC  Regional  Office 
specified  in  Appendix  A  to  Part  73  of 
this  chapter,  with  a  copy  to  the  Director 
of  Nuclear  Material  Siiety  and 
Safeguards. 

79.  In  9  70.42,  paragraphs  (d)(1),  (2). 
(3),  (4),  and  (5)  are  revised  to  read  as 
follows: 


S7a«   Transtarof 
malSftaL 


(d)  •  •  * 

(1)  The  transieror  may  have  in  his  or 

her  possession,  and  read,  a  current  copy 
of  the  transferee's  spedfic  license  or 
registration  certificate.  The  transferor 
shall  retain  a  copy  of  each  license  or 
certificate  for  three  years  from  the  date 
that  is  was  obtained 

(2)  The  transfers-  may  have  in  its 
possession  a  written  certification  tiy  the 
transferee  that  the  transferee  is 
authorised  by  license  or  registration 
certificate  to  racdve  the  type.  form,  and 
quantity  of  apadal  andear  material  to 
be  transfsfred,  ^tedfying  the  license  or 


registration  certificate  number,  issuing 
agency,  and  expiratioa  date.  The 
transferor  shall  retaia  the  written 
certification  as  a  record  for  three  years 
bom  the  date  of  receipt  of  the 
certification; 

(3)  For  emergency  shipments  the 
transferor  may  accept  oral  certification 
by  the  transferee  that  he  or  she  is 
authorized  by  license  or  registration 
certification  to  receive  dtt  tjrpe.  form, 
and  quantity  of  spedai  nudirar  material 
to  be  transferred,  spedfying  the  license 
or  registration  certificate  number, 
issuing  agency,  and  expiration  date, 
provided  that  the  oral  certification  is 
confirmed  in  writing  within  ten  days. 
The  transferor  shall  retain  die  written 
confirmation  of  the  oral  certification  for 
three  years  from  the  date  of  receipt  of 
the  confirmation; 

(4)  The  transferor  may  obtain  other 
sources  of  information  compiled  by  a 
reporting  service  ftt)m  official  records  of 
the  Commission  or  the  licensing  agency 
of  an  Agreement  State  as  to  the  identity 
of  licensees  and  the  scope  and 
expiration  dates  of  licenses  and 
registrations.  The  transferor  shall  retain 
the  compilation  of  infonnation  as  a 
record  for  three  years  from  the  date  that 
it  was  obtained;  or 

(5)  When  nona  of  the  methods  of 
verification  describad  te  paragraphs  (d) 
(1)  to  (4)  of  this  sactioB  are  readily 
available  or  when  a  transferor  desires  to 
verify  that  information  received  by  one 
of  these  methods  is  oorred  or  iqi-to- 
date.  the  transferor  may  obtain  and 
record  confirmation  from  the 
Commission  or  the  licensing  agency  of 
an  Agreement  State  that  the  transferee 
is  licensed  to  receive  the  special  nuclear 
material  Hie  transferor  shall  retain  the 
record  of  confirmation  for  three  years 
bom  the  date  the  record  is  made. 

80.  In  970.51.  die  paragraphs  (b)(2).  (3), 
(5),  and  (6),  (c),  the  introductory  text  of 
(e)(1).  (f)(2){v).  and  (i)(l)  are  revised  to 
read  as  follows: 


$70.51    MatartallMtance.  Invwitory, 
records  rsquhamants. 


(b)  •  •  • 

(2]  Each  record  that  is  required  by  the 
regulations  in  this  part  or  by  ticense 
condition  must  be  maintained  and 
retained  for  the  period  specified  by  the 
appropriate  regidation  or  license 
condition.  If  a  retention  period  is  not 
otherwise  specified  by  reigulation  or 
license  condition,  the  licensee  shall 
retain  the  record  mitil  the  Commission 
terminates  esch  license  that  authorizes 
the  activity  that  is  sub|ed  to  die 
recordkeeping  requirement 
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(3)  Each  record  of  receipt,  acquisition, 
or  physical  inventory  of  special  nuclear 
material  that  must  be  maintained 
pursuant  to  paragraph  (b)(1)  of  this 
section  must  be  retained  as  long  as  the 
licensee  retains  possession  of  the 
material  and  for  three  years  following 
transfer  of  si^ch  material. 

•  •        •        *        * 

(5)  Each  record  of  transfer  of  special 
nuclear  material  to  other  persons  must 
be  retained  by  the  hcensee  who 
transferred  the  material  until  the       ] 
Commission  terminates  the  license 
authorizing  the  licensee's  possession  of 
the  material.  Each  record  required  by 
paragraph  (e)(l)(v)  of  this  section  must 
be  retained  for  three  years  after  it  is 
made. 

(6)  Each  record  of  disposal  of  special 
nuclear  material  must  be  retained  until 
the  Commission  terminates  each  Ucense 
that  authorizes  the  activity  that  is 
subject  to  the  recordkeeping 
requirement 

(c)  Each  licensee  who  is  authorized  to 
possess  at  any  one  time  special  nuclear 
material  in  a  quantity  exceeding  one 
effective  kilogram  of  special  nuclear 
material  shall  establish,  maintain,  and 
follow  written  material  control  and 
accounting  procedures  that  are 
sufficient  to  enable  the  licensee  to 
account  for  the  special  nuclear  material 
in  the  licensee's  possession  under 
license.  The  licensee  shall  retain  these 
procedures  until  the  Commission 
terminates  the  license  that  authorizes 
possession  of  the  material  and  retain 
any  superseded  portion  of  the 
procedures  for  three  years  after  the 
portion  is  superseded 

•  •       *       •       * 

(e)  •  •  * 

(1)  Maintain  procedures  that  include 
items  listed  in  paragraphs  (e)(l)(i),  (ii), 
(iii),  (iv),  (v),  (vi),  and  (vii)  of  this  section 
and  retain  each  record  required  in  these 
paragraphs  for  three  years  after  the 
record  is  made. 

•  •        •        •        • 

(f)  •  •  • 

(2)  •  •  • 

(v)  Documentation  in  compliance  with 
the  requirements  of  paragraphs  (f)(2)(i), 
(ii),  (iii),  and  (iv)  of  this  section.  Each 
record  documenting  compliance  with 
these  requirements  must  be  retained  for 
three  years  after  it  is  made. 

•  *        *        *        «  . 

(i)(l)  Records  which  must  be  ' 

maintained  pursuant  to  this  part  may  be 
the  original  or  a  reproduced  copy  or 
microform  if  such  reproduced  copy  or 
microform  is  duly  authenticated  by 
authorized  personnel  and  the  microform 
is  capable  of  producing  a  clear  and 
legible  copy  after  storage  for  the  period 


specified  by  Commission  regulations. 
The  record  may  also  be  stored  in 
^electronic  media  with  the  capability  for 
producing  legible,  accurate,  and 
complete  records  during  the  required 
retention  period.  Records  such  as  letters, 
drawings,  specifications,  must  include 
all  pertinent  information  such  as  stamps, 
initials,  and  signatures.  The  licensee 
shall  maintain  adequate  safeguards 
against  tampering  with  and  loss  of 

records. 

•        *        •        •        * 

81.  In  §70.57,  the  introductory  text  of 
paragraph  (b)  and  paragraphs  (b)(2),  (3), 
(4),  (6),  (7),  the  intiwiuctory  text  of  (8), 
(11),  and  (12)  are  revised  to  read  as 
foUows: 

$70.57    Maasurement  control  program  for 
■pedal  nudMr  nMrterWs  control  and 
accounting. 

***** 

(b)  In  accordance  with  i  70.58(f),  each 
licensee  who  is  authorized  to  possess  at 
any  one  time  and  location  strategic 
special  nuclear  material,  or  special 
nuclear  material  of  moderate  strategic 
significance,  in  a  quantity  exceeding  one 
effective  kilogram  and  to  use  such 
special  nuclear  material  for  activities 
other  than  those  involved  in  the 
operation  of  a  nuclear  reactor  licensed 
pursuant  to  Part  50  of  this  chapter,  those 
involved  in  a  waste  disposal  operation, 
or  as  sealed  sources,  shall  establish  and 
maintain  a  measurement  control 
program  for  special  nuclear  materials 
control  and  accounting  measurements. 
Each  program  function  must  be 
identified  and  assigned  in  the  licensee 
organization  in  accordance  with 
S  7G.58{b)(2),  and  functional 
organizational  relationships  must  be  set 
forth  in  writing  in  accordance  with 
S  70.58(b)(3).  "Hie  program  must  be 
described  in  a  manual  which  contains 
th'e  procedures,  instructions,  and  forms 
prepared  to  meet  the  requirements  of 
this  paragraph,  including  procedures  for 
the  preparation,  review,  approval,  and 
prompt  dissemination  of  any  program 
modifications  or  changes,  llie  licensee 
shall  retain  the  current  program  as  a 
record  until  the  Commission  terminates 
the  license  authorizing  possession  of  the 
nuclear  materials.  The  licensee's 
program  shall  include  the  following: 
***** 

(2)  Provisions  must  be  made  for 
management  reviews  to  determine  the 
adequacy  of  the  program  and  to  assess 
the  applicability  of  current  procedures 
and  for  plaimed  audits  to  verify 
conformance  with  all  aspects  of  the 
program.  These  reviews  and  audits  must 
be  performed  at  intervals  not  to  exceed 
12  months.  Audits  and  reviews  must  be 
performed  by  trained  individuals 


independent  of  direct  responsibility  for 
the  receipt,  custody,  utilization, 
measurement,  measurement  quality,  and 
shipment  of  special  nuclear  material. 
The  results  of  reviews  and  audits  must 
be  recorded  and  reported  to  licensee 
management  The  licensee  shall  retain 
each  record  of  a  review  or  an  audit  for 
three  years  after  the  record  is  made. 

(3)  "The  licensee  shall  ensure  that  any 
person  who  contracts  to  perform 
materials  control  and  accounting 
measurement  services  conforms  with 
applicable  requirements  of  paragraphs 
(b)(4)  through  (8)  and  (10)  tiirou^  (12)  of 
this  section.  Conformance  must  include 
reporting  by  the  contractor  of  sufficient 
error  data  to  allow  the  licensee  to 
calculate  bias  corrections  and 
measurement  limits  of  error.  All 
statistical  studies  must  be  reported  or 
references  in  the  measurement  report 
submitted  to  the  licensee,  who  shall 
have  access  to  the  contractor's 
supporting  control  data.  The  licensee 
shall  perform  reviews  to  determine  the 
adequacy  of  the  contractor's  program 
and  audits  to  verify  conformance  with 
all  aspects  of  the  program.  Reviews  and 
audits  must  be  performed  at  intervals 
not  to  exceed  12  months.  The  results  of 
reviews  and  audits  must  be  documented 
and  re{>orted  to  licensee  management 
The  licensee  shaU  retain  the  record  of 
the  results  of  the  licensee  review  and 
audit  of  the  contractor's  program  for 
three  years  after  the  record  is  made. 

(4)  In  order  to  ensure  that  potential 
sources  of  sampling  error  are  identified 
and  that  samples  are  representative, 
process  and  engineering  tests  must  be 
performed  using  well  characterized 
materials  to  establish  or  to  verify  the 
applicability  of  existing  procedures  for 
sampling  special  nuclear  materials  and 
for  maintaining  sample  integrity  during 
transport  and  storage.  The  licensee  shall 
record  the  results  of  the  above  process 
and  engineering  tests  and  shall  maintain 
those  results  as  a  record  for  as  long  as 
that  sampling  systems  is  in  use  and  for 
three  years  following  the  last  such  use. 
The  program  must  ensure  that  such 
procedures  are  maintained  and 
followed,  and  that  sampling  is  included 
in  the  procedures  for  estimating  biases, 
limits  for  systematic  errors,  and  random 
error  variances. 


(6)  To  ensure  the  adequacy  of  each 
measurement  system  with  respect  to 
process  flows,  sampling  and 
measurement  points,  and  nominal 
material  compositions,  engineering 
analyses  and  evaluations  must  be  made 
of  the  design,  installation, 
preoperational  tests,  calibration,  and  the 
operation  of  each  system.  These 


anafyses  and  evaluations  must  be 
repeated  whenever  a  significant  change 
Is  made  in  any  oooponent  of  a  system. 
The  lioensee  shall  record  tfie  results  of 
ftese  analysM  and  evaluations  and 
retain  these  records  for  three  years  after 
the  Ufe  of  the  process  or  equipment. 

(7)  I^ocedures  and  performance 
criteria  raust  be  established  for  the 
training,  qualifying,  and  periodic 
requalifying  of  aO  personnel  who 
perform  sampling  and  measurements  for 
materials  control  and  accounting 
purpoees.  The  licensee  shall  retain  as  a 
record  the  results  of  personnel 
qualification  or  requalification  for  three 
years  after  the  record  is  made. 
I     (8)  The  program  must  generate  current 
data  on  the  performance  of  measuring 
processes,  including,  as  appropriate, 
values  for  bias  oonections  and  their 
^certainties,  random  error  variances, 
limits  for  systematic  errors,  and  other 
parameters  needed  to  establish  the 
uncertainty  of  measurements  pertaining 
to  materials  control  and  accounting.  The 
program  data  must  reflect  the  current 
process  and  measurement  condition 
existing  at  the  time  the  control 
measurements  are  made.  The  licensee 
shall  record  this  data  and  retain  this 
reooid  for  three  years  after  the  record  is 
made.  Measurements  which  are  not 
jcontrollad  by  the  program  may  not  be 
used  for  materials  control  or  for 
accounting  purposes.  The  program  must 
include: 
•        •        •        •        • 

(ll)(i)  Tlw  licensee  shall  establish  and 
maintaha  a  statistical  conbol  system, 
including  control  charts  and  formal 
statistical  |»ocedures.  designed  to 
monitor  die  quality  of  each  type  of 
program  measurement.  Ilie  licensee 
shall  retain  a  copy  of  die  current 
statistical  control  system  as  a  record 
until  the  Commission  terminates  each 
license  that  autfiorizes  possession  of  the 
material  tiiat  the  system  affects  and 
shaU  retain  copies  of  such  system 
docaments  fior  previous  inventory 
periods  as  a  record  for  three  years  after 
they  are  replaced. 

(ii)  Control  diart  limits  must  be 
established  to  be  equivalent  to  levels  of 
significance  of  0.05  and  0.001.  Whenever 
control  data  exceed  the  0.05  control 
limits,  the  licensee  shall  investigate  the 
condition  and  take  corrective  action  in  a 
timely  maimer.  The  licensee  shall  record 
die  results  of  these  investigations  and 
actions  and  retain  each  record  for  three 
years  after  the  record  is  made. 
Whenever  the  control  data  exceed  the 
0.001  control  limits,  the  measurement 
kystem  diat  generated  the  data  must  not 
lie  used  for  matnial  control  and 
accounting  pupoaes  antil  the  deficiency 


has  been  corrected  and  the  system  has 
been  brou^t  into  control  at  the  0.05 
control  level. 

(12)  The  licensee  shall  provide  a 
records  system  in  ^lich  all  data, 
information,  reports,  and  documents 
generated  by  the  measurement  control 
program  must  be  retained  for  three 
years.  Records  must  include  a  summary 
of  the  error  data  utilized  in  the  limit  of 
error  calculations  performed  for  each 
material  balance  period.  The  records 
system  must  be  organized  for  efficient 
retrieval  of  program  information.  Each 
reported  result  must  be  readily  relatable 
to  the  original  measurement  data  and  to 
all  relevant  measurement  control 
information,  including  pertinent 
caUbration  data.  Records  must  be 
available  for  NRC  inspection. 

82.  In  i  70.58,  paragraphs  (b)(3),  (e),  (f), 
(h),  and  (j)  and  the  introductoiy  text  of 
paragraphs  (i)  and  (k)  are  revised  to 
read  as  follows: 

§  7D.n    Fundanwntal  nudear  material 


(b)  *  •  • 

(3)  Material  control  and  accounting 
functional  and  organizational 
relationships  must  be  set  forth  in  writing 
in  job  descriptions,  organizational 
directives,  instructions,  procedure 
manuals,  etc  This  documentation  must 
include  position  qualification 
requirements  and  definitions  of 
authorities,  responsibilities,  and  duties. 
Delegations  of  material  control  and 
accounting  responsibilities  and 
authority  must  be  in  writing.  The 
licensee  shall  retain  this  documentation 
as  a  record  until  the  Commission 
terminates  each  license  that  authorizes 
the  activity  that  is  subject  to  retention  of 
the  documentation,  and  if  any  portion  of 
the  documentation  is  superseded,  retain 
the  superseded  material  for  three  years 
after  each  change. 

(e)  A  system  must  be  established, 
maintained,  and  followed  for  the 
measurement  of  all  special  nuclear 
material  received,  produced,  or 
transferred  between  MBAs.  transferred 
from  MBAs  to  ICAs,  on  inventory,  or 
shipped,  discarded,  or  otiierwise 
removed  from  inventory  and  for  the 
determination  of  the  limit  of  error 
associated  with  each  such  measured 
quantity  except  for  i^utonium-beryllium 
sources;  samples  that  have  been 
determined  by  other  means  to  contain 
less  than  10  grams  U-Z35,  U-233,  or 
plutoniun  each;  and  reactor-iiradiated 
fuels  involved  in  research,  development 
and  evahMtion  programs  in  facilities 


other  than  irradiated-fuel  reprocessing 
plants.  The  system  must  be  described  in 
writing  and  provide  for  sufficient 
measurements  to  substantiate  the   - 
quantities  of  element  and  isotope 
measured  and  the  associated  Umits  or 
error.  The  licensee  shall  record  the 
required  measurements  and  associated 
limits  of  error  and  shall  retain  any 
record  associated  with  this  system  for 
three  years  after  the  record  is  made, 
(f)  A  program  must  be  established, 
maintained,  and  followed  pursuant  to 
5  70.57(b)  for  the  continuing 
determination  and  control  of  the 
systematic  and  random  errors  of 
measurement  processes  at  a  level 
commensurate  with  the  requirements  of 
S  70.51(e)(5).  The  licensee  shall  retain 
each  completed  record  required  by  the 
program  for  three  years  after  the  record 
is  made. 
•        *        •        »        • 

(h)  A  system  of  storage  and  internal 
handling  controls  must  be  established, 
maintained,  and  followed  to  provide 
current  knowledge  of  die  identity, 
quantity,  and  location  of  all  special 
nuclear  material  contained  within  a 
plant  in  discrete  items  and  containers. 
The  licensee  shall  include  procedures  as 
specified  in  §  70.51(e)(1)  and  retain  any 
record  associated  with  the  procedures 
for  six  months  after  the  record  is  made: 

(i)  Procedures  for  special  nuclear 
material  scrap  control  must  be 
established,  maintained,  and  followed  to 
limit  the  accumulation  and  the 
uncertainty  of  measurement  of  these 
materials  on  inventory.  The  hcensee 
shall  retain  a  copy  of  the  current 
procedures  as  a  record  until  the 
Commission  terminates  each  license 
that  authorizes  the  activity  that  is 
subject  to  the  retention  of  procedures 
and,  if  any  portion  of  the  procedures  is 
superseded,  retain  the  superseded 
portion  for  three  years  after  each 
change.  Such  procedures  must  include: 

(j)  Physical  inventory  procedures  must 
be  established,  maintained,  and 
followed  so  that  special  nuclear  material 
balance  and  their  measurement 
uncertainties  can  be  determined  on  the 
basis  of  measurements  in  compliance 
with  the  material  balance  and  inventory 
requirements  and  criteria  specified  in 
S  70.51.  The  licensee  shall  retain  a  copy 
of  the  current  procedures  as  a  record 
until  the  Commission  terminates  each 
license  that  authorizes  the  activity  that 
is  subject  to  the  retention  of  procedures 
and,  if  any  portion  of  the  procedures  is 
superseded,  retain  the  superseded 
portion  for  three  years  after  each 
change. 
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(k)  A  system  of  records  and  reports 
must  be  established,  maintained,  and 
followed  that  will  provide  information 
sufficient  to  locate  special  nuclear 
material  and  to  close  a  measured 
material  balance  around  each  material 
balance  area  and  the  total  plant,  as 
specified  in  {  70.51.  As  required  by 
§  70.51,  the  licensee  shall  retain  the 
records  associated  with  this  system  for 
three  years  after  the  records  are  made. 
This  system  must  include: 


PART  71— PACKAQINQ  AND 
TRANSPORTATION  OF  RADIOACTIVE 
MATERIAL  j 

83.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

AutiMrity:  Sec.  161, 68  Stat.  948,  as 
amended  (42  U.S.C.  2201);  Sec  201, 88  Stat 
1242,  as  amended  (42  U.S.C  5841). 

84.  In  S  71.1.  the  existing  paragraph  is 
designated  (a),  the  section  heading  is 
revised,  and  a  new  paragraph  (b)  is 
added  to  read  as  foUows: 

{ f  1.1    coniHiuiimiuutia  ■na  iscmua. 

(b)  Each  record  required  by  this  part 
must  be  legible  throughout  the  retention 
period  specified  by  each  Commission 
regulation.  The  record  may  be  the 
ori^al  or  a  reproduced  copy  or  a 
microform  provided  that  the  copy  or 
microform  is  authenticated  by 
authorized  personnel  and  that  the 
microform  is  capable  of  producing  a 
clear  copy  throughout  the  required 
retention  period.  The  record  may  also  be 
stored  in  electrom'c  media  with  the 
capability  for  producing  legible, 
accurate,  and  complete  records  during 
the  required  retention  period.  Records 
such  as  letters,  drawings,  specifications, 
must  include  all  pertinent  information 
such  as  stamps,  initials,  and  signatures. 
The  licensee  shall  maintain  adequate 
safeguards  against  tampering  with  and 
loss  of  records. 

85.  Section  71.91  is  revised  to  read  as 
follows: 


1 71.91 


I 


(a)  Each  Ucensee  shall  maintain  for  a 
period  of  three  years  after  shipment  a 
record  of  each  shipment  of  licensed 
material  not  exempt  under  S  71.10, 
showing,  where  applicable: 

(1)  Identification  of  the  packaging  by 
model  ntmiben 

(2)  Verification  that  there  are  no 
significant  defects  in  the  packaging,  as 
shipped: 

(3)  Volume  and  identification  of 
coolant; 


(4)  Type  and  quantity  of  licensed 
material  in  each  package,  and  the  total 
quantity  of  each  shipment; 

(5)  For  each  item  of  irradiated  fissile 
material: 

(i)  Identification  by  model  number 
and/or  serial  number; 

(ii)  Irradiation  and  decay  history  to 
the  extent  appropriate  to  demonstrate 
that  its  nuclear  and  thermal 
characteristics  comply  with  license 
conditions;  and 

(iii)  Any  abnormal  or  unusual 
condition  relevant  to  radiation  safety. 

(6)  Date  of  the  shipment; 

(7)  For  Fissile  Class  HI  and  for  Type  B 
packages,  any  special  controls 
exercised; 

(8)  Name  and  address  of  the 
transferee; 

(9)  Address  to  which  the  shipment 
was  made;  and 

(10)  Results  of  the  determinations 
required  by  S  71.87  and  by  the 
conditions  of  the  package  approval. 

(b)  The  licensee  shall  make  available 
to  the  Conmiission  for  inspection,  upon 
reasonable  notice,  all  records  required 
by  this  part  Records  are  valid  only  if 
stamped,  initialed,  or  signed  and  dated 
by  authorized  personnel  or  otherwise 
authenticated. 

(c)  Each  licensee  shall  maintain 
sufficient  written  records  to  furnish 
evidence  of  the  quality  of  packaging. 
The  records  to  be  maintained  include 
results  of  the  determinations  required  by 
i  71.85;  design,  fabrication,  and 
assembly  records;  results  of  reviews, 
inspections,  tests,  and  audits;  results 
monitoring  work  performance  and 
materials  analyses;  and  results  of 
maintenance,  modification,  and  repair 
activities.  Inspection,  test,  and  audit 
records  must  identify  the  inspector  or 
data  recorder,  the  type  of  observation, 
the  results,  the  acceptability  and  the 
action  taken  in  connection  with  any 
deficiencies  noted.  The  records  must  be 
retained  for  three  years  after  the  life  of 
the  packaging  to.which  they  apply. 

86.  In  S  71 J7,  paragraphs  (c)(4).  (e), 
and  (f)(2)  are  revised  to  read  as  foUows: 

S  71.97    Advance  notification  of 
of  nudaar 


(c)  •  •  ' 

(4)  The  licensee  shall  retain  a  copy  of 
the  notification  as  a  record  for  three 
years. 

(e)  Revision  notice.  A  licensee  who 
finds  that  schedule  information 
previously  furnished  to  a  governor  or 
governor's  designee  in  accordance  with 
this  section  will  not  be  met.  shall 
telephone  a  responsible  individual  in  the 
office  of  the  governor  of  the  State  or  of 


the  governor's  designee  and  inform  that 
individnal  of  the  extent  of  the  delay 
beyond  the  sdiedule  originally  reported. 
The  lioeosee  shall  maintain  a  recoid  of 
the  name  of  tibe  individual  contacted  for 
three  years. 

(D*  •  * 

(2)  The  licensee  shall  state  in  the 
notice  that  it  is  a  cancellation  and  shall 
identify  tfie  advance  notification  which 
is  being  canceUed.  Tbe  Ucensee  shall 
retain  a  copy  of  the  notice  as  a  record 
for  three  years. 

87.  In  9  71.101.  paragraph  (b)  is  revised 
to  read  as  follows: 

SiibiMrt  H— QuaMy  Aaauranoa 

171.101    QualtyaaauranoarequlranMnta. 

•       •       •       •        • 

(b)  Each  licensee  shall  establish, 
maintain,  and  execute  a  quality 
assurance  program  satisfying  each  of 
the  applicable  criteria  of  §§  77.101 
through  71.137  of  this  subpart  and- 
satisfying  any  specific  provisions  that 
are  applicable  to  the  licensee's 
activities,  including  procurement  of 
packaging.  The  licensee  shall  apply  each 
of  the  applicable  criteria  in  a  graded 
approach,  Le.,  to  an  extent  that  is 
consistent  with  its  importance  to  safety. 

88.  In  {  71.105.  paragraph  (a)  is 
revised  to  read  as  follows: 


f71.10S   QuaMyi 

(a)  The  licensee  shall  establish,  at  the 
earliest  practicable  time,  consistent  with 
the  schedule  for  accomplishing  the 
activities,  a  qualify  assurance  program 
that  complies  with  the  requirements  of 
iS  71.101  through  71.137  of  this  subpart 
The  licensee  shall  document  the  qualify 
assurance  program  by  written 
procedures  or  instructions  and  shaU 
carry  out  the  program  in  accordance 
with  those  procedures  throughout  the 
period  during  which  packaging  is  used. 
The  licensee  shall  identify  the  material 
and  components  to  be  covered  by  the 
qualify  assurance  program,  the  major 
organizations  participating  in  the 
program,  and  Uie  designated  functions 
of  ^ese  organizations. 

89.  Section  71.135  is  revised  to  read  as 
follows: 


(71.136    Qutffyi 

The  licensee  shall  maintain  sufficient 
written  records  to  describe  the  activities 
affecting  qualify.  The  records  must 
include  the  instructions.  i»ocedures.  and 
drawings  required  by  1 71.111  to 
prescribe  qualify  assurance  activities 
and  nnist  indude  closely  related 
specifications  such  as  required 


qualifications  of  personnel  procedures, 
and  equipment  The  records  must 
include  the  instructions  or  procedures 
which  establish  a  records  retention 
program  that  is  consistent  with 
applicable  regulations  and  designates 
factors  such  as  duration,  location,  and 
assigned  responsibilify.  The  licensee 
shall  retain  Uiese  records  for  three  years 
beyond  the  date  when  the  licensee  last 
engages  in  the  activify  for  which  the 
qualify  assurance  program  was 
developed.  If  any  portion  of  the  written 
procedures  or  instructions  is 
superseded,  the  licensee  shall  retain  the 
superseded  material  for  three  yecurs  after 
it  is  superseded. 

PART  73— PHYSICAL  PROTECTION  OF 
PLANTS  AND  MATERIALS 

90.  The  authorify  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  Sec.  161, 68  SUL  948.  as 
amended  (42  U.S.C.  2201):  Sec  201. 88  SUt 
1242,  as  amended  (42  U.S.C  5841). 

91.  In  S  73.24.  paragraph  (b)(1)  is 
revised  to  read  as  follows: 

S  73.24    ProMMtions. 


1 


Cb)* 


(1  j  The  licensee  shall  confirm  and  log 
the  arrival  at  the  final  destination  of 
each  individual  shipment  and  retain  the 
log  for  three  years  firom  the  date  of  the 
last  entry  in  the  log.  Ilie  licensee  shall 
also  schedule  shipments  to  ensure  that 
the  total  quantify  for  two  or  more 
shipments  in  transit  at  the  same  time 
does  not  equal  or  exceed  the  formula 
quantify,  or 
•       •       •       *       • 

92.  In  9  73.28.  paragraphs  (c)(l)(ii)  and 
(2),  the  introductory  text  of  paragraph 
(d)(3),  and  paragraphs  (d)(4]  and  (e)(1) 
are  revised  to  read  as  follows: 

9  73.26   Transportation  pliyslcal  protection 


•  I      •       •       •       • 

(c)*  *  * 

(1)  •  •  * 

(ii)  The  shipment  must  be  protected  at 
all  times  within  the  geographical  limits 
of  the  United  States  as  provided  in  this 
section  and  9  9  73.25  and  73.27.  The 
licensee  shall  retain  each  record 
required  by  these  sections  for  three 
years  after  the  close  of  period  for  which 
,  the  licensee  possesses  the  special 
nuclear  material  under  each  license 
authorizing  the  licensee  to  ship  this 
material,  and  superseded  material  for 
three  years  after  each  change. 

(2)  A  licensee  who  exports  a  formula 
quantify  of  strategic  special  nuclear 
material  shall  comply  with  the 


requirements  of  diis  section  and  99  73.25 
and  73.27,  as  applicable,  up  to  the  firat 
point  where  the  shipment  is  taken  off 
the  transport  outside  the  United  States. 
The  licensee  shall  retain  each  record 
required  by  these  sections  for  three 
years  after  the  close  of  period  for  which 
the  Ucensee  possesses  the  special 
nuclear  material  under  each  license 
authorizing  the  licensee  to  export  this 
material,  and  superseded  material  for 
three  years  after  each  change. 

(d)  *  •  • 

(3)  The  Ucensee  or  the  Ucensee's  agent 
shall  estabUsh,  maintain,  and  foUow  a 
written  management  system  to  provide 
for  the  development  revision, 
implementation,  and  enforcement  of 
transportation  physical  protection 
procedures.  The  Ucensee  or  the  agent 
shaU  retain  as  a  record  the  current 
management  system  for  three  years 
after  the  close  of  period  for  which  the 
Ucensee  possesses  the  special  nuclear 
material  under  the  Ucense  for  which  the 
system  was  developed  and,  if  any 
portion  of  the  system  is  superseded, 
retain  the  supeneded  material  for  three 
years  after  each  change.  The  system 
shaU  include: 


(4)  Neither  the  Ucensee  nor  the 
Ucensee's  agent  shaU  permit  an 
individual  to  act  as  an  escort  or  other 
securify  organization  member  unless  the 
individual  has  been  trained,  equipped, 
and  qualified  to  perform  each  assigned 
securify  job  dufy  in  accordance  with 
Appendix  B,  of  this  part.  "General 
Criteria  for  Securify  Personnel"  Upon 
the  request  of  an  authorized 
representative  of  the  Commission,  the 
Ucensee  or  the  agent  shaU  demonstrate 
the  abiUfy  of  the  physical  securify 
personnel  to  carry  out  their  assigned 
duties  and  responsibilities.  Armed 
escorts  shaU  requalify  in  accordance 
with  Appendix  B  to  this  part  at  least 
every  12  months.  Each  requalification 
must  be  documented.  The  Ucensee  or  the 
agent  shaU  retain  documentation  of  the 
initial  quaUfication  for  the  term  of 
employment  and  of  each  requalification 
88  a  record  for  three  years  from  the  date 
of  the  requalification. 

(e)  Contingency  and  Response  Plans 
and  Procedures.  (1)  The  Ucensee  or  the 
Ucensee's  agent  shaU  estabUsh, 
maintain,  and  foUow  a  written 
safeguards  contingency  plan  for  dealing 
with  threats,  thefts,  and  radiological 
sabotage  related  to  strategic  special 
nuclear  material  in  transit  subject  to  the 
provisions  of  this  section.  This 
safeguards  contingency  plan  must  be  in 
accordance  with  the  criteria  in 
Appendix  C  of  this  part,  "Licensee 


Safeguards  Contingency  nan."  The     * 
Ucensee  or  the  agent  shaU  retain  the 
contingency  plan  as  a  record  for  three 
years  after  the  close  of  period  for  which 
the  Ucensee  possesses  the  special 
nuclear  material  under  each  Ucense  for 
which  the  plan  is  used  and  superseded 
material  for  three  years  after  each 
change. 
***** 

93.  In  9  73.37,  paragraphs  (b)(2),  (b)(5), 
and  the  introductory  text  of  paragraph 
(b)(3]  are  revised  to  read  as  foUows: 

9  73.37    ttoqulramanta  for  pityaicai 
pnneciion  or  siacRana  raacior  niw  m 


(b)  •  *  * 

(2)  Include  and  retain  a  copy  of 
current  procedures  for  coping  with 
circumstances  that  threaten  deUberate 
damage  to  a  spent  fuel  shipment  and 
with  other  safeguards  emergencies  as  a 
record  for  three  years  after  the  close  of 
period  for  which  the  Ucensee  possesses 
the  special  nuclear  material  under  each 
license  for  which  the  procedures  were 
developed  and,  if  any  portion  of  the 
procedures  is  superseded,  retain  the 
superseded  material  for  three  years  after 
each  change. 

'(3]  Include  instructions  for  each  escort 
and  retain  a  copy  of  the  current 
instructions  as  a  record  for  three  years 
after  the  close  of  period  for  which  the 
Ucensee  possesses  the  special  nuclear 
material  under  each  license  that 
authorizes  the  activity  that  requires  the 
instruction  and  retain  any  superseded 
material  for  three  years  after  each 
change.  The  instructions  must  direct 
that  upon  detection  of  the  abnormal 
presence  of  unauthorized  persons, 
vehicles,  or  vessels  in  the  vicinify  of  a 
spent  fuel  shipment  or  upon  detection  of 
a  deUberately  induced  situation  that  has 
the  potential  for  damaging  a  spent  fuel 

shipment  the  escort  wiU: 

***** 

(5)  Provide  for  maintenance  of  a 
written  log  by  the  escorts  and 
communications  center  personnel  for 
each  spent  fuel  shipment,  which  wiU 
include  information  describing  the 
shipment  and  significant  events  that 
occur  during  the  shipment  and  wiU  be 
available  for  review  by  authorized  NRC 
personnel  for  a  period  of  at  least  three 
years  following  completion  of  the 
shipment. 
***** 

94.  In  9  73.40,  paragraphs  (b),  (c)(2), 
and  (d)  are  revised  to  read  as  foUows: 

$73.40    Physical  protection:  General 
raqulTMnents  at  fixed  sites. 
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'(b)  Each  Beenseeaobjeet  to  the 
reqimeraento  of  If  73J0l  73.45, 73.4B, 
73.50,  73.55,  or  i  73.6D  absll  prepare  a 
safeguards  confingeBey  ptas  in 
accordmee  with  the  ufteifa  set  forth  ia 
Appeodbr  C  to  this  part.  The  liceasee 
shaH  retaat  die  eumnt  plan  as  a  record 
until  the  CoannsefOB  terminates  the 
license  for  which  the  plan  was 
developed  and,  if  any  portion  of  the  plan 
is  lapeiBeded.  retua  the  saperseded 
matnial  foe  three  year*  afler  each 
change.  Ibe  safagaarda  contingeacjr 
plan  must  include  plans  for  dealing  with 
threats,  thefts,  and  radiological  sabotage 
relating  to  nuclear  facilities  licensed 
under  Part  50  or  to  the  possession  of 
special  nuclear  material  licensed  under 
Part  70  of  this  chapter.  Each  licensee 
subject  to  the  requirements  of  diis 
paragraph  shall  submit  to  the 
Commission  for  approval  the  first  four 
categories  of  information  contained  in 
die  safeguards  contingency  plan.  (The 
first  four  categories  of  information,  as 
set  forth  in  Appendix  C  to  this  part,  are 
Backgromtd.  Generic  Hanning  Base, 
Licensee  Planning  Base,  and 
RespoufbiBty  Matrix.  The  fifth  category 
of  information,  Pnxxdmes,  does  not 
have  to  be  snimutted  for  approval.^  * 
The  plan  becomes  effective  and  must  be 
followed  by  the  licensee  30  days  after 
approval  by  the  Commission. 

(2)  Detafled  procediu«s  developed 
aceorduig  to  Appendix  C  to  this  part 
available  at  Ae  licensee's  site.  The 
licensee  sbaU  retain  a  copy  of  the 
current  procedures  as  a  record  until  die 
Commission  terminates  the  license  for 
which  the  procedures  were  developed 
and,  if  any  portion  of  the  procedures  is 
superseded,  retain  the  snpereeded 
matCTial  for  three  yean  after  each 
change,  and 
•       •       •       •       • 

(d]  The  licensee  shall  provide  for  the 
implementation,  revision,  and 
maintenance  of  this  safeguards 
contingency  jiisa.  To  this  end.  die 
licensee  shall  provide  for  a  review  at 
least  every  twelve  months  of  the 
safeguards  contingency  plan  by 
individnab  independent  of  both  security 
program  managemeat  and  personnel 
who  have  direct  respensibiHty  for 
impiementation  of  the  security  program. 
The  review  must  include  a  review  and 
audit  of  safeguards  contingency 
procedures  and  practices,  an  audit  ot  the 


I  tubfrct  to  §73.86  flMy  Bodify  thsftr 
^jnicil  Mouity  pkas  to  \m  iwn— ta  nwitiniwiny 
plan  inlonnatkm  iptiHad  inAppandix  C  to  thia 
pan  A  HViiea>  Mori^r  phB  that  eonMna  an  the 
InfatiBatian  ra<|iiirad  io  kalb  1 7U5  and  Appandix 
C  to  Part  73  aaliafiea  the  nquiimatai  for  a 
f  imthigwiM  J  plan. 


secBiity  system  testing  aad  i 
ppograai.  and  a  test  of  dM  safcgaavda 
sysisiB  awag  wnii  coaHoiiBiaBts 
established  for  lespmise  hy  local  law 
enforcement  aoAuiiUes.  llie  resalb  af 
the  review  and  au<fit  riong  with 
recammenaatieas  foe  impniveaieals 
must  be  docanenled,  lepuiteu  to  the 
licensee's  corporate  and  plant 
managomant,  and  kept  s^nflaMa  at  Aa 
plant  for  inspection  for  a  period  of  thrsa 
years  from  Ae  date  of  the  review  at 
audit 

•6.  fai  I  73.M,  paragraphs  (b)f^9^ 
m*l  (d)(3).  fdlflO).  (dKin  (hjnj.  and 
(hK2)  are  revised  to  read  as  foBows; 


(3)  •  •  • 

(i)  Written  security  procedues  that 
docomant  the  stractara  of  the  secarity 
organiaatian  and  detail  tfaa  datiea  at 
guards,  watadaaea.  snd  othsr  UMdaals 
responaible  for  security.  The  liranssa 
shaU  retain  a  copy  of  die  csnant 
procedures  as  a  record  untB  the 
Commission  terminates  the  Hcense  for 
which  they  were  devdc^ed  and,  if  soy 
portion  of  the  procedures  is  superseded, 
retain  the  superseded  matetial  for  Ane 
yean  after  each  change; 

(4)  The  licensee  may  aot  pem^t  an 
individual  to  act  as  a  guard,  watehauBk 
armed  response  person,  or  ofhar 
member  of  the  security  organisation 
unless  the  individual  haa  beea  trained, 
equipped,  and  qualified  to  perform  each 
assigned  security  job  duty  in  accocdanoe 
with  Appendix  B  to  this  part  Xsneral 
Critietia  for  Security  PersonneL"  Upon 
the  request  of  an  auAorixed 
representative  of  the  Commission,  dw 
licensee  shall  demonstrats  the  abflily  of 
the  physical  security  personnel,  whether 
licensee  or  contractor  employees,  to 
carry  oat  their  assigned  duties  and 
responsibilities.  Each  gnacd,  wetchmaa, 
anud  response  person,  or  odier 
member  of  the  security  orgnniaation. 
whether  a  licensee  or  contractor 
employee,  shall  requahfy  in  accordance 
with  Appendix  B  to  thia  part  at  least 
every  12  moaths.  Tliis  reqaalification 
must  be  documented.  The  licensee  shall 
retain  the  documentation  of  each 
requahfication  as  a  record  for  three 
yean  after  the  requaUficatian. 

(d)'  •  • 

(3)  The  Hcensee  tbaB  estabfish  and 
foUow  written  procedans  thai  will 
permit  access  oontrM  peisuuuel  to 
ident^  those  vehicles  that  are 


aaftorissd  and  tJMJSS  atateriah  Ihrt  Me 
not  audieitead  entry  to  protseted, 
malsrial  aocass.  aad  vital  aseaa.  Tha 
licensee  abdl  estate  a  eopy  efte 
current  psucad^Basaa  a  racasduBtfl  the 
Commission  tarmteates  each  ttcaasa  far 
whidi  the  proceAiras  wesadbsaloped 
and  if  myparf  oa  of  the  pfooederes  ia 
saperseded,  retain  on  soparsaded 
OMterial  VJT  thiae  yean  after  eaca 
chaage. 

(10)  Before  existing  bom  a  material 
access  area,  containen  of  contaminated 
wastes  must  be  dram  scanned  and 
tamper  sealed  by  at  least  two 
individuals,  working  and  recording  their 
findings  as  a  teaai,  who  do  aot  have 
access  to  material  processing  and 
storage  areas.  The  licensee  shall  retain 
the  records  of  these  findings  for  duaa 
yean  after  ik»  ssoMd  is  aiada. 
•       •       •       *       • 

(13)  laAvidbals  not  peindlfed  by  dw 
licensee  to  enter  protected  areas  without 
escort  mast  be  escorted  by  a  wstdunan 
or  other  indivUaal  desigaatad  by  the 
licensee  while  in  a  protected  area  and 
must  be  hedged  to  indicate  diet  an 
escort  is  required.  In  addition,  the 
individual  shall  be  required  to  register' 
his  or  her  nasM.  date,  tbae.  parpesa  sf 
visit  and  empteyment  affliadaa 
dtizmship.  aad  aama  of  die  hidividaal 
to  be  visited  h»  a  log.  The  kcensaa  shall 
retain  each  fog  as  a  Bseord  for  three 
yean  after  the  isst  entry  is  Blade  ia  the 
log.    ,        ^       ^        , 

(h)  •  •  • 

(1)  The  licensee  shall  have  a 
safeguard  contingency  plan  for  dealing 
with  threats,  thefts,  and  radiological 
sabotage  related  to  the  strategic  special 
nndear  material  and  nuclear  facilities 
subject  to  the  provisions  of  this  section. 
Safeguards  contingency  plans  must  ba  in 
accordance  with  Ae  criteria  in 
Appendix  C  to  this  part,  "Licansea 
Safeguards  Contingency  nans." 
Contingency  plans  must  include,  but 
need  not  be  limited  to,  the  response 
requireaiente  ia  paragraphs  (h)(2) 
through  (h)(5)  of  this  section.  The 
licensee  shall  retain  a  copy  oi  the 
current  safeguards  contingsncy  plan  as 

a  record  imtil  Aa  Commission 
terminates  the  license  and,  if  any 
portion  of  the  plan  is  superseded,  retain 
the  superseded  material  for  three  yean  . 
after  eadi  change. 

(2)  The  hceasea  shaH  estebUsh  and 
docament  rsspoasa  arrangeaients  diat 
have  been  madm  wttt  local  law 
eaJbroemsnt  aathoritias.  Thm  Uoensee 
shatt  rataia  docamentatioo  of  tfaa 
current  arrangsmente  as  a  raoord  until 


the  Commission  terminates  each  license 
requiring  the  arrangements  and,  if  any 
arrangement  is  superseded,  retain  the 
superseded  material  for  three  yean  after 
each  change. 
•       *       *       *       • 

96.  In  S  73.5a  paragraphs  (a)(3]  and 
(4),  (c)(5).  and  (g)(1)  and  (2)  are  revised 
to  read  as  follows: 

973J0    Requirsmento  for  physical 
protection  of  Icensed  activitias. 

(a) 

(3)  The  licensee  shall  establish, 
maintain,  and  follow  written  security 
procedures  that  document  the  structure 
of  the  security  organization  and  detail 
the  duties  of  guards,  watchmen,  and 
other  individuals  responsible  for 
security.  The  licensee  shall  retain  a  copy 
of  the  current  procedures  as  a  record 
until  the  Commission  terminates  each 
license  for  which  the  procedures  were 
developed  and.  if  any  portion  of  the 
procedures  is  superaeded,  retain  the 
supereeded  material  for  three  yean  after 
each  change. 

(4)  The  licensee  may  not  permit  an 
individual  to  act  as  a  guard,  watchman, 
armed  response  penon,  or  other 
member  of  the  security  organization 
unless  the  individual  has  been  trained, 
equipped,  and  qualified  to  perform  each 
assigned  security  job  duty  in  accordance 
with  Appendix  B,  "General  Criteria  for 
Security  Penonnel,"  to  this  part  Upon 
the  request  of  an  authorized 
representative  of  the  Commission,  the 
licensee  shall  demonstrate  the  ability  of 
the  physical  security  penonnel  to  carry 
out  their  assigned  duties  and 
responsibilities.  Each  guard,  watchman, 
armed  response  peraon.  and  other 
member  of  the  security  organization 
shall  requalify  in  accordance  with 
Appendix  B  to  this  part  at  least  every  12 
months.  This  requalification  must  be 
documented.  The  licensee  shall  retain 
the  documentation  of  each 
requalification  as  a  record  for  three 
yean  after  the  requalification. 

(c)  •  •  * 

(5)  Individuals  not  employed  by  the 
licensee  must  be  escorted  by  a 
watchman,  or  other  individual 
designated  by  the  licensee,  while  in  a 
protected  area  and  must  be  badged  to 
indicate  that  an  escort  is  required.  In 
addition,  the  licensee  shall  require  that 
each  individual  not  employed  by  the 
licensee  register  his  or  her  name,  date, 
time,  purpose  of  visit  employment 
affiliation,  citizenship,  name  and  badge 
number  of  the  escort  and  name  of  the 
individual  to  be  visited.  The  licensee 
shall  retain  the  register  of  information 


for  three  yean  after  the  last  entry  is 
made  in  the  register.  Except  for  a  driver 
of  a  delivery  or  service  vehide,  an 
individual  not  employed  by  the  licensee 
who  requires  frequent  and  extended 
access  to  a  protected  area  or  a  vital  area 
need  not  be  escorted  if  the  individual  is 
provided  with  a  picture  badge,  which 
the  individual  must  receive  upon 
entrance  into  the  protected  area  and 
return  each  time  he  or  she  leaves  the 
protected  area,  that  indicates — 
(i)  Nonemployee-no  escort  required, 
(u)  Areas  to  which  access  is 
authorized,  and 

(iii)  The  period  for  which  access  has 
been  authorized. 
*        •        *        •        • 

(g)  Response  requirement.  (1)  The 
licensee  shall  have  a  safeguards 
contingency  plan  for  dealing  with 
threats,  thefts,  and  radiological  sabotage 
related  to  the  spedal  nudear  material 
and  nuclear  facilities  subject  to  the 
provisions  of  this  section.  Safeguards 
contingency  plans  must  be  in 
accordance  with  the  criteria  in 
Appendix  C  to  this  part,  "Licensee 
Safeguards  Contingency  Plans."  The 
licensee  shall  retain  a  copy  of  the  plan 
and  each  change  to  the  plan  as  a  record 
until  the  Commission  terminates  each 
license  for  which  the  plan  was 
developed  and  retain  the  supeneded 
materials  for  three  yean  after  each 
change. 

(2)  The  licensee  shall  establish  and 
document  liaison  with  law  enforcement 
authorities.  The  licensee  shall  retain  the 
documentation  of  the  current  liaison  as 
a  record  until  the  Commission 
terminates  each  license  for  which  the 
liaison  was  developed  and,  if  any 
portion  of  the  liaison  documentation  is 
superseded,  retain  the  supereeded 
material  for  three  yean  aifter  each 
change. 
•        *        *        •        • 

97.  In  S  73.55.  paragraphs  {b)(l)  and  (3) 
(i)  and  (ii)  and  (4).  (d)(6),  and  (h)(2)  are 
revised  to  read  as  follows: 

S  73.55    Raquiramento  for  physical 
protection  of  licensed  actlvttles  In  nuclear 
power  reactors  against  radtological . 
sabotage. 
***** 

(b)  Physical  Security  Organization.  (1) 
The  licensee  shall  establish  a  seciuity 
organization,  induding  guards,  to 
protect  his  facility  against  radiological 
sabotage.  If  a  contract  guard  force  is 
utilized  for  site  security,  t]}e  licensee's 
written  agreement  with  the  contractor 
that  must  be  retained  by  the  licensee  as 
a  record  for  the  duration  of  the  contract 
will  dearly  show  that 

(i)  The  licensee  is  responsible  to  the 
Commission  for  maintaining  safeguards 


in  accordance  with  Commission 
regulations  and  the  licensee's  security 
plan, 

(ii)  The  NRC  may  inspect  copy,  and 
take  away  copies  of  all  rejiorts  and 
documents  required  to  be  kept  by 
Commission  regulations,  orden,  or 
applicable  license  conditions  whether 
the  reports  and  docimients  are  kept  by 
the  licensee  or  the  contractor, 

(iii)  The  requirement  in  paragraph 
(b)(4)  of  this  section  that  Uie  licensee 
demonstrate  the  ability  of  physical 
security  personnel  to  perform  their 
assigned  duties  and  responsibilities, 
includes  demonstration  of  the  ability  of 
the  contractor's  physical  security 
penonnel  to  perform  their  assigned 
duties  and  responsibilities  in  carrying 
out  the  provisions  of  the  Security  Plan 
and  these  regulations,  and 

(iv)  The  contractor  will  not  assign  any 
penonnel  to  the  site  who  have  not  fint 
been  made  aware  of  these 
responsibilities. 

(3)  •  *  * 

(i)  Writien  security  procedures  that 
document  the  structure  of  the  security 
organization  and  detail  the  duties  of 
guards,  watchmen,  and  other  individuals 
responsible  for  security.  The  licensee 
shall  maintain  a  copy  of  the  current 
procedures  as  a  record  until  the 
Commission  terminates  each  license  for 
which  the  procedures  were  developed 
and,  if  any  portion  of  the  procedure  is 
supereeded,  retain  the  superseded 
material  for  three  yean  after  each 
change. 

(ii)  Provision  for  written  approval  of 
these  procedures  and  any  revisions  to 
the  procedures  by  the  individual  with 
overall  responsibility  for  the  security 
functions.  The  licensee  shall  retain  each 
written  approval  as  a  record  for  three 
years  from  the  date  of  the  approval. 

(4)(i)  The  licensee  may  not  permit  an 
individual  to  act  as  a  guard,  watchman 
armed  response  penon,  or  other 
member  of  the  security  organization 
unless  the  individual  has  been  trained, 
equipped,  and  quali^ed  to  perform  each 
assigned  security  job  duty  in  accordance 
with  Appendix  B,  "General  Criteria  for 
Securi^  Penonnel,"  to  this  part.  Upon 
the  request  of  an  authorized 
representative  of  the  Commission,  the 
licensee  shall  demonstrate  the  abihty  of 
the  physical  security  penonnel  to  carry 
out  their,  assigned  duties  and 
responsibilities.  Each  guard,  watchman, 
armed  response  person,  and  other 
member  of  the  security  organization 
shall  requalify  in  accordance  with 
Appendix  B  to  this  part  at  least  every  12 
months.  This  requalification  must  be 
documented.  The  licensee  shall  retain 


F«daral  lUgtotw  /  Vol.  53,  No.  103  /  Friday.  May  27.  1888  /  Rales  and  RegolatJona 


Fwlewl  Regirtef  /  Vol  53,  Na  103  /  Friday,  May  27.  1988  /  Rules  and  Regulations  igaBl 


the  docuBcntatian  of  each  , 

reqa^ficatioo  as  a  record  for  three  I 
years  after  the  requalification. 

(ii)  Each  licensee  shall  submit  a 
training  and  quaMcaticms  plan  outlining 
the  processes  by  which  guards, 
watchmoi.  armed  response  persons,^  and 
other  members  of  the  security 
organisation  will  be  selected,  trained, 
equipped,  tested,  and  qualified  to  ensure 
that  these  individuals  meet  the 
requirements  of  this  paragraph.  Tha 
licensee  shall  maintain  a  current  copy  of 
the  training  and  qualifications  plan  as  a 
record  until  the  Commission  terminatea 
each  license  for  which  the  plan  was 
developed  and,  if  any  portion  of  the  plan 
is  superseded,  retain  the  material  that  ia 
superseded  for  three  years  after  each 
change.  The  training  and  qualificatena 
plan  must  inclade  a  schedule  to  show 
how  all  security  personnel  will  be 
qualified  two  years  after  the  submitted 
plan  is  approved.  The  training  and 
qualifications  plan  must  be  followed  by 
the  licensee  60  days  after  the  submitted 
plan  is  approved  by  the  NRC 

(d)  •  •  •  j 

(6)  Indivi(&iab  not  «ithorixed  by  the 
licensee  to  enter  protected  areas  without 
escort  shall  be  escorted  by  a  watchman 
or  other  individual  designated  by  the 
Ucensee  while  in  a  protected  area  and 
shall  be  badged  to  indicate  that  an 
escort  is  required.  In  addition,  the 
licensee  shall  require  that  each 
individual  register  hia  or  her  name,  date, 
time,  purpose  of  visit,  employment 
affiliation,  citizenship,  and  name  of  the 
individual  to  be  visited  The  licensee 
shatt  retain  the  register  of  inibrmatian 
for  three  years  after  the  last  entry  in  the 
register. 

(h)  •  •  •  I 

(2)  The  Hcensee  shall  establish  and 
dociunent  Baison  with  local  law 
enforcement  authorities.  The  licensee 
shall  retain  documentation  of  the 
current  liaison  as  a  record  until  the 
Commission  terminates  each  license  for 
which  the  liaison  was  developed  and.  if 
any  portion  of  the  liaison  documentation 
is  superseded,  retain  the  superseded 
material  for  three  years  after  each 
change. 

98.  Id  S  73.67.  the  paragrapiia  (cKl]; 
mm  (eJOJUv).  [e]lSU  and  0)m(i),and 
the  introductory  text  to  (ietfAX  ^^  *nd 
(8K3)(i).  (gK4},  and  (gHSKi]  are  revised  to 
read  as  foOows: 


iTiJKT 


(c)  *  •  * 

(I)  Submit  a  security  plan  or  aa 
amended  security  plan  describing  how 
die  licensee  will  comply  with  aU  ^e 
requirements  of  paragraphs  (d),  (e),  (f), 
and  (gj  of  this  section,  as  appropriate, 
induding  schedules  of  innrfementetion. 
The  licensee  shall  retaia  a  copy  of  the 
effective  security  plan  aa  a  record  for 
three  years  after  die  ckise  of  period  for 
which  the  licensee  possesses  the  special 
nuclear  material  under  each  license  for 
which  die  original  plan  was  submitted. 
Copies  of  superseded  material  must  be 
retained  for  three  years  after  each 
change. 

(d)  *  •  * 

(II)  Establish  and  maintain  written 
response  procedures  for  dealing  with 
threats  of  thefts  or  thefts  of  these 
materials.  The  licensee  shall  retam  a 
copy  of  the  response  proeednrea  as  a 
record  for  the  period  during  which  the 
licensee  possesses  the  appropriate  ^^pe 
and  quantity  of  spedal  nuclear  material 
requiring  this  record  under  each  license 
for  which  the  original  procedures  were 
developed  and,  far  three  years 
thereafter.  Copies  of  superseded 
materiaf  must  be  retained  for  three 
years  after  each  change. 

(e)  *  •  • 

(3)  •  •  • 

(iv^EstaUfsh  and  maintain  written 
response  proceduies  for  dealing  with 
threats  of  thefts  or  thefts  of  this 
material.  The  licensee  shall  retain  a 
copy  of  the  current  response  procedures 
as  a  record  for  three  years  after  the 
close  of  period  for  which  die  licensee 
possesses  the  spedal  nuclear  material 
under  each  Bcense  for  which  the  original 
procedures  were  developed  and  copies 
of  superseded  material  must  be  retained 

for  three  years  after  each  change. 

***** 

(4)  Each  licensee  who  arranges  the 
physical  protectfen  of  strategic  special 
nudear  material  in  (}uantittes  of 
moderate  strategic  significance  while  in 
transit  ot  who  takes  delivery  of  diia 
material  firee  on  board  (f.o.b.)  the  point 
at  which  it  is  dehvered  to  a  carrier  for 
transport  shall  comply  with  the 
requirements  of  paragraphs  (e)(l].  (2). 
and  [3)of  tfai8sectioB.Thelisen8eedHll 
retain  each  rcend  legBaed  by 
paragraphs  (eXl);.  t2)l  (3]L  awi  HIf9  and 
(ii)  of  this  sectioAfiv^liliae  years  afker 
dose  of  period  Mat— e  poaseases 
special  —cleat  material  mida  each 
liceaae  that  aatfaoriBea  these  licensee 
activities.  Copies  of  superseded  aoatarial 
most  be  letained  iar  t^ee  yeaia  i 
each  change.  In  additioa,  the  he 
shatt- 


(5)  Each  Ucensee  who  exports  spedal 
nuclear  material  of  moderate  strategic 
significance  shall  comply  with  the 
requirements  spedfied  in  paragraphs  (c] 
and  (e)(1),  (3),  and  (4)  of  this  section. 
Th^censee  shall  retain  each  record 
re<^ired  by  these  sections  for  three 
years  after  die  close  of  period  for  which 
the  licensee  possesses  the  spedal 
nuclear  material  under  each  license  that 
authorizes  the  licensee  to  export  this 
material.  Copies  of  superseded  material 
must  be  retained  for  three  years  after 
each  change. 

(8)  *  *  • 

(i)  Con^ly  with  the  requirements 
specified  in  paragraphs  (c)  and  (e)(^ 
(3),  and  (4)  (A  this  section.  Tbe  hrensoe 
shall  retain  each  record  required  by 
these  sectiona  for  three  yeaia  after  the 
dose  of  period  ior  which  die  licrasee 
possesses  the  special  nudear  material 
under  each  license  that  authorizes  the 
licensee  to  import  this  material  Copies 
of  superseded  material  mast  be  retained 
for  three  years  after  each  change. 

(0*** 

(4)  EstabBsh  and  maintain  response 
procedures  for  dealing  with  threats  of 
thefts  or  thefts  of  this  material.  The 
licensee  shall  retain  a  copy  of  the 
current  response  procedures  as  a  record 
for  three  years  after  the  dose  of  period 
for  which  the  licensee  possesses  the 
special  nuclear  material  under  each 
license  for  which  the  procedures  were 
established  C<^ies  of  superseded 
material  must  be  retained  for  three 
years  after  each  changes 

(g)*  *  • 

(3)  •  •  • 

(i)  Establish  and  maintain  response 
procedares  for  dealing  w*th  threats  or 
thefts  of  this  material  The  licensee  shall 
retain  a  copy  of  the  current  response 
procedures  as  a  record  for  three  years 
after  the  close  of  period  for  which  the 
licensee  possesses  the  spedal  nudear 
material  under  each  license  for  which 
the  procedures  were  established.  Copies 
of  superseded  material  must  be  retained 
for  three  years  after  each  change. 

(4)  Each  ficensee  adio  exports  special 
nudear  material  of  low  strategic 
significance  shall  comply  wfth  the 
appropriate  reqmrements  specified  in 
paragraphs  (e>  and  (^  (1)  and  f3)  of  this 
section.  The  Kccnaee  ahah  retain  each 
record  required  by  these  sections  for 
three  yeers  after  die  dose  of  period  for 
which  the  licensee  possesses  the  spedal 
nudear  material  under  each  Bc^ise  that 
authorizes  the  licensee  to  export  this 
material.  Copies  of  superseded  material 


mast  be  retained  for  three  years  after 
each  change. 

(5)  *  *  * 

=  (i)  Comply  with  the  requirements 
specified  in  paragraphs  (c)  and  (g)  (2) 
and  (3)  of  this  section  and  retain  each 
record  required  by  these  paragraphs  for 
three  years  after  the  close  of  period  for 
which  the  licensee  possesses  the  special 
nudear  material  under  each  Ucense  that 
authorizes  the  ficensee  to  import  this 
material  Copies  of  superseded  material 
must  be  retained  for  three  years  after 
each  change. 
***** 

'  09.  Section  73.70  is  revised  to  read  as 

follows: 

S  73.70   Raconta. 

Each  record  required  by  this  part  must 
be  legible  throughout  the  retention 
period  specified  by  each  Commission 
regulation.  The  record  may  be  the 
original  or  a  reproduced  copy  or  a 
microform  provided  that  the  copy  or 
microform  is  authenticated  by 
authorized  personnel  and  that  the 
microform  is  capable  of  producing  a 
clear  copy  throu^out  the  required 
retention  {>eriod.  The  record  may  also  be 
stored  in  electronic  media  with  the 
capability  for  producing  legible, 
accurate,  and  complete  records  during 
the  required  retention  period.  Records 
such  as  letters,  drawings,  specifications, 
must  indude  all  pertinent  information 
such  as  stamps,  initials,  and  signatures. 
The  licensee  shall  maintain  adequate 
safeguards  against  tampering  with  and 
loss  of  records.  Each  licensee  subject  to 
the  provisions  of  §{  73.20, 73.25,  73.26, 
73.27, 73.45, 73.46.  73.55.  or  73.60  shall 
keep  the  following  records: 

(a)  Names  and  addresses  of  all 
individuals  who  have  been  designated 
as  authorized  individuals.  The  licensee 
shall  retain  this  record  of  currently 
designated  authorized  individuals  for 
the  period  during  which  the  licensee 
possesses  the  appropriate  type  and 
quantity  of  spedal  nuclear  material 
requiring  this  record  under  each  license 
that  authorizes  the  activity  that  is 
subject  to  the  recordkeeping 
requirement  and,  for  three  years 
thereafter.  Copies  of  superseded 
material  must  be  retained  for  three 
years  after  each  change. 

(b)  Names,  addresses,  and  badge 
numbers  of  all  individuals  authorized  to 
have  access  to  vital  equipment  or 
special  nudear  material,  and  the  vital 
areas  and  material  access  areas  to 
w^ich  authorization  is  granted.  The 
licensee  shall  retain  the  record  of 
individuals  currenUy  authorized  this 
access  for  the  period  during  which  the 
licensee  possesses  the  appropriate  tjrpe 
and  quantity  of  spedal  nuclear  material 


requiring  this  record  under  each  license 
that  authorizes  the  activity  that  is 
subject  to  the  recordkeeping 
requirement  and,  for  three  years 
thereafter.  Copies  of  superseded 
material  must  be  retained  for  three 
years  after  each  change. 

(c)  A  register  of  visitors,  vendors,  and 
other  individuals  not  employed  by  the 
licensee  pursuant  to  SS  73.46(d)(1). 
73.55(d)(6).  or  fi  78^  The  licensee  shall 
retain  tliis  register  as  a  record  for  three 
years  afterthe  last  entry  is  made  in  the 
register. 

(d)  A  log  indicating  name,  badge 
number,  time  of  entry,  and  time  of  exit 
of  all  individuals  granted  access  to  a 
vital  area  except  diose  individuals 
entering  or  exiting  the  reactor  control 
room.  The  Ucensee  shall  retain  this  log 
as  a  record  for  three  years  after  the  last 
entry  is  made  in  the  log. 

(e)  Documentation  of  all  routine 
security  tours  and  inspections,  and  of  all 
tests,  inspections,  and  maintenance 
performed  on  physical  barriers, 
intrusion  alarms,  communications 
equipment,  and  other  security  related 
equipment  used  pursuant  to  the 
requirements  of  this  part  Tlie  Ucensee 
shaU  retain  the  documentation  for  these 
events  for  three  years  from  the  date  of 
documenting  each  event. 

(f)  A  record  at  each  onsite  alarm 
annunciation  location  of  each  alarm, 
false  alarm,  alarm  check,  and  tamper 
indication  that  identifies  the  type  of 
alarm,  location,  alarm  circuit  date,  and 
time.  In  addition,  details  of  response  by 
faciUty  guards  and  watchmen  to  each 
alarm,  intrusion,  or  other  security 
inddent  shall  be  recorded.  The  Ucense 
shall  retain  eadi  record  for  three  years 
after  the  record  is  made. 

(g)  Shipments  of  spedal  nuclear 
material  subject  to  the  requirements  of 
this  part  including  names  of  carriers, 
major  roads  to  be  used,  flight  numbers 
in  the  case  of  air  shipments,  dates  and 
expected  times  of  departure  and  arrival 
of  shipments,  vertification  of 
communication  equipment  on  board  the 
transfer  vehide,  names  of  individuals 
who  are  to  communicate  with  the 
transport  vehide.  container  seal 
descriptions  and  identification,  and  any 
other  information  to  confirm  the  means 
utilized  to  comply  with  §  §  73.25,  73.26, 
and  73.27.  Hiis  information  must  be 
recorded  prior  to  shipment  Information 
obtained  during  the  course  of  the 
shipment  such  as  reports  of  aU 
communications,  change  of  shipping 
plan,  induding  monitor  changes,  trace 
investigations,  and  others  must  also  be 
recorded  The  licensee  shall  retain  each 
record  about  a  shipment  required  by  this 
paragraph  (g)  for  three  years  after  the 
record  is  made. 


(h)  Procedures  for  controlling  access 
to  protected  areas  and  for  controlling 
access  to  keys  for  locks  used  to  protect 
special  nuclear  material.  The  Ucensee 
shaU  retain  a  copy  of  the  current 
procedures  as  a  record  until  the 
Commission  terminates  each  license  for 
which  the  procedures  were  developed 
and,  if  any  portion  of  the  procedure  is 
superseded,  retain  the  superseded 
material  for  three  years  after  each 
change. 

100.  In  Appendix  B  to  Part  73,  Section 
I.e.  E.  and  Fand  ILA.  B,  C  and  E,  and 
the  introductory  text  of  Section  IV  are 
revised  to  read  as  follows: 

Appendix  B — General  Criteria  fior 
Security  Personnd 


Criteria 

1.*  *  * 

C.  Medical  examinationB  and  physical 
fitness  qualifications — Guards,  armed 
response  penoiuiel,  armed  escorts  and  other 
armed  security  force  members  skall  be  given 
a  medical  examination  including  a 
determination  and  written  certification  by  a 
licensed  physician  that  there  are  no  medical 
contraindications  as  disclosed  by  the  medical 
examination  to  participation  by  the 
individual  in  physical  fitness  tests. 
Subsequent  to  this  medical  examination, 
guards,  armed  response  personnel  armed 
escorts  and  other  armed  sectirity  force 
members  shall  demonstrate  physical  fitness 
for  assigned  security  job  duties  by  performing 
a  practical  physical  exercise  program  within 
a  specific  time  period.  The  exercise  program 
performance  objectives  shall  be  described  in 
the  license  training  and  qualifications  plan 
and  shall  consider  job-related  functions  such 
as  strenuous  activity,  physical  exertion,  levels 
of  stress,  and  exposure  to  the  elements  as 
they  pertain  to  each  individual's  assigned 
security  job  duties  for  both  normal  and 
emergency  operations.  The  physical  fitness 
qualification  of  each  guard,  armed  response 
person,  armed  escort,  and  other  security  force 
member  shall  be  documented  and  attested  to 
by  a  licensee  security  supervisor.  The 
licensee  shall  retain  this-  documentation  as  a 
record  for  three  years  from  the  date  of  each 
qualification. 
***** 

E.  Physical  requalification — At  least  every 
12  months,  central  alarm  station  operators 
shall  be  required  to  meet  the  physical 
requirements  of  B.l.b  of  this  section,  and 
guards,  armed  response  personnel,  and 
armed  escorts  shall  be  required  to  meet  the 
physical  requirements  of  paragraphs  B.l.b  (1) 
and  (2),  and  C  of  this  section.  The  licensee 
shall  document  each  individual's  physical 
requalification  and  shall  retain  this 
documentation  of  requalification  as  a  record 
for  three  years  from  the  date  of  each 
requalification. 

F.  Documentation — The  results  of 
suitability,  physical,  and  mental 
qualifications  data  and  test  results  must  be 
documented  by  the  licensee  or  the  licensee's 
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agent.  The  licensee  or  the  agent  ahall  retain 
ttiis  documentation  as  a  record  for  three 
years  from  the  date  of  obtaining  and 
recording  these  results. 

***** 

D.  Training  and  qualifications. 

A.  Training  requirements — Each  individual 
who  requires  training  to  perform  assigned 
security-related  job  tasks  or  job  duties  as 
identified  in  the  licensee  physical  security  or 
contingency  plans  shall,  prior  to  assignment, 
be  trained  to  perform  these  tasks  and  duties 
in  accordance  with  the  licensee  or  the 
licensee's  agent's  doctmiented  training  and 
qualifications  plan.  The  Ucensee  or  the  agent 
shall  maintain  documentation  of  the  current 
plan  and  retain  this  documentation  of  the 
plan  as  a  record  for  three  years  after  the 
close  of  period  for  which  the  licensee 
possesses  the  special  nuclear  material  under 
each  Ucense  for  which  the  plan  was 
developed  and,  if  any  portion  of  the  plan  is 
superseded,  retain  the  material  that  is 
superseded  for  three  years  after  each  change. 

B.  Qualification  requirements — Each 
person  who  performs  security-related  job 
tasks  or  job  duties  required  to  implement  the 
licensee  physical  security  or  contingency 
plan  shall,  prior  to  being  assigned  to  these 
tasks  or  duties,  be  qualified  in  accordance 
with  the  licensee's  NRC-approved  training 
and  qualifications  plan.  The  qualifications  of 
each  individual  must  be  documented  and 
attested  by  a  licensee  security  supervisor. 
The  licensee  shall  retain  this  docimientation 
of  each  individual's  qualifications  as  a  record 
for  three  years  after  the  employee  ends 
employment  in  the  security-related  capacity 
and  for  three  years  after  the  close  of  period 
for  which  the  licensee  possesses  the  special 
nuclear  material  under  each  license,  and 
superseded  material  for  three  years  after 
each  change. 

C.  Contract  personnel — Contract  personnel 
shall  be  trained,  equipped,  and  qualified  as 
appropriate  to  their  assigned  security-related 
job  tasks  or  job  duties,  in  accordance  with 
sections  Q,  01,  IV,  and  V  of  this  appendix. 
The  qualifications  of  each  individual  must  be 
documented  and  attested  by  a  licensee 
security  supervisor.  The  licensee  shall  retain 
this  documentation  of  each  individual's 
qualifications  as  a  record  for  three  years  after 
the  employee  ends  employment  in  the 
security-related  capacity  and  for  three  years 
after  the  close  of  period  for  which  the 
licensee  possesses  the  special  nuclear 
material  under  each  license,  and  superseded 
material  for  three  years  after  each  diange. 
***** 

E.  Requalification — Security  personnel 
shall  be  requalified  at  least  every  12  months 
to  perform  assigned  security-related  job  tasks 
and  duties  for  both  normal  and  contingency 
operations.  Requalification  shall  be  in 
accordance  with  the  NRC-approved  licensee 
training  and  qualifications  plan.  The  results 
of  requalification  must  be  dociunented  and 
attested  by  a  licensee  security  supervisor. 
The  licensee  shall  retain  this  documentation 
of  each  individual's  requalification  as  a 
record  for  three  years  from  the  date  of  each 
requalification. 


rv.  Weapons  qualification  and  requalification 
program. 

Qualification  firing  for  the  handgun  and  the 
rifle  must  be  for  daylight  firing,  and  each 
individual  shall  perform  night  firing  for 
familiarization  with  assigned  weapon(s).  The 
results  of  weapons  qualification  and 
requalification  must  be  documented  by  the 
licensee  or  the  licensee's  agent  Each 
Individual  shall  be  requalified  at  least  every 
12  months.  The  licensee  shall  retain  this 
documentation  of  each  quaUfication  and 
requalification  as  a  record  for  three  years 
from  the  date  of  the  qualification  or 
requalification.  as  appropriate. 


PART  74— MATERIAL  CONTROL  AND 
ACCOUNTING  OF  SPECIAL  NUCLEAR 
MATERIAL 

101.  The  authority  citation  for  Part  74 
continues  to  read  as  follows: 

Authority:  Sec.  181, 88  Stat  948,  as 
amended  (42  U.S.C.  2201];  Sec  201, 88  Stat 
1242,  as  amended  (42  U.S.C.  5841). 

102.  In  S  74.31,  the  existing  text  of 
paragraph  (d)  is  redesignated  as  (d)(1) 
and  paragraph  (d)(2)  is  added  to  read  as 
follows: 


§74,^1 

Bcpouiiuiiy  ror  siwcmh  nucNer  nwnrwiOT 

low  strategic  signlfleane*. 

***** 

(d)  •  •  * 

(2)  Records  which  must  be  maintained 
pursuant  to  this  part  may  be  the  original 
or  a  reproduced  copy  or  a  microform  if 
such  reproduced  copy  or  microform  is 
duly  authenticated  by  authorized 
personnel  and  the  microform  is  capable 
of  producing  a  clear  and  legible  copy 
after  storage  for  the  period  specified  by 
Conunission  regulations.  The  record 
may  also  be  stored  in  electronic  media 
with  the  capability  for  producing  legible, 
acciirate,  and  complete  records  during 
the  required  retention  period.  Records 
such  as  letters,  drawings,  specifications, 
must  include  all  pertinent  information 
such  as  stamps,  initials,  and  signatures. 

The  licensee  shall  maintain  adequate 
safeguards  against  tampering  with  and 
loss  of  records. 

PART  75— SAFEGUARDS  ON 
NUCLEAR  MATERIAL- 
IMPLEMENTATION  OF  US/IAEA 
AGREEMENT 

103.  The  authority  citation  for  Part  75 
is  revised  to  read  as  follows: 

Audiority:  Sees.  53, 83, 103, 104, 122. 181, 88 
Stat.  930  932.  938,  937.  939,  948,  as  amended 
(42  U.S.C.  2073,  2093,  2133.  2134,  2152,  2201); 
sec  201. 88  Stat  1242,  as  amended  (42  U.S.C 
5841). 

For  the  purposes  of  sec.  223, 88  Stat  958,  as 
amended  (42  U.S.C.  2273);  the  provisions  of 
this  part  are  issued  under  sec  leio,  S8  Stat 
8Sa  as  amended  (42  U.S.C  2201(o)). 


104.  The  heading  for  fi  75.6  is  revised 
and  a  new  paragraph  (e)  is  added  to 
read  as  follows: 


S  75.4  UsIntWMnos  of 
iMHwy  Of  ■iiuiiiHnioiii 
communicstlons. 


rspofte.md  othor 


(e)  Each  record  required  by  this  part 
must  be  legible  throughout  the  retention 
period  specified  by  each  Commission 
regulation.  The  record  may  be  the 
original  or  a  reproduced  copy  or  a 
microform  provided  that  the  copy  or 
microform  is  authenticated  by 
authorized  personnel  and  that  the 
microform  is  capable  of  producing  a 
clear  copy  throughout  the  required 
retention  period.  The  record  may  also  be 
stored  in  electronic  media  with  the         . 
capability  for  producing  legible, 
accurate,  and  complete  records  during 
the  required  retention  period.  Records 
such  as  letters,  drawings,  specifications, 
must  include  all  pertinent  information 
such  as  stamps,  initials,  and  signatures. 
The  licensee  shall  maintain  adequate 
safeguards  against  tampering  with  and 
loss  of  records. 

105.  In  S  75.12,  paragraphs  (b)(1)  and 
(4)  are  revised  to  read  as  follows: 

|7Sb12    Communication  of  infonnatlon  to 
IAEA. 

*  *        •        •        • 

(b)(1)  A  licensee  may  request  that 
information  of  particular  sensitivity, 
which  it  customarily  holds  in 
confidence,  not  be  transmitted 
physically  to  the  IAEA.  A  licensee  who 
makes  such  a  request  should,  at  the  time 
the  information  is  submitted,  identify 
the  pertinent  document  or  part  thereof  < 

and  make  a  full  statement  of  the  reasons 
supporting  the  request  This  licensee 
shall  retain  a  copy  of  the  request  and  all 
documents  related  to  the  request  as  a 
record  until  the  Commission  terminates 
the  license  for  each  installation  involved 
with  the  request  or  until  the  Commission 
notifies  the  licensee  that  the  licensee  is 
no  longer  under  the  agreement. 
Superseded  material  must  be  retained 
for  three  years  after  each  change  is 
made. 

•  •        •        *        • 

(4)  If  a  request  is  granted,  the 
Commission  will  determine  a  location 
where  the  information  will  remain 
readily  available  for  examination  by  the 
IAEA  and  will  so  inform  the  licensee. 
The  licensee  shall  retain  this 
information  as  a  record  until  the 
Commission  terminates  the  license  for 
the  installation  involved  with  the 
request  or  until  the  Commission  notifies 
the  licensee  that  the  licensee  is  no 
longer  under  the  agreemmt  Superseded 


material  must  be  retained  for  three 
years  after  each  change  is  made. 

*<       *        •        *        * 

106.  In  9  75.21«  paragraph  (a)  is 
revised  to  read  as  follows: 

S7S>,21    Qanarai  raquirMTMfit*. 

(a)  Each  Ucensee  who  has  been  given 
notice  by  the  Commission  in  writing  that 
its  installation  has  been  identified  under 
tbe  Agreement  shall  establish,  maintain, 
and  follow  written  material  accounting 
and  control  procedures.  The  licensee 
shall  retain  as  a  record  current  material 
accounting  and  control  procedures  until 
the  Commission  terminates  the  license 
for  the  installation  involved  with  the    ~ 
request  or  until  the  Commission  notifies 
the  licensee  that  the  licensee  is  no 
longer  imder  the  agreement  Superseded 
material  must  be  retained  for  three 
years  after  each  change  is  made. 


PART  95— SECURITY  FACILITY 
APPROVAL  AND  SAFEGUARDING  OF 
NATIONAL  SECURITY  INFORMATION 
AND  RESTRICTED  DATA 

107.  The  authority  citation  for  Part  95 
continues  to  read  as  follows: 

Autfaority:  Sec  161.  88  Stat.  948.  as 
amended  (42  U.S.C.  2201);  Sec.  201. 88  Stat 
1242.  as  amended  (42  U.S.C.  5841). 

108.  Section  95.11  is  revised  to  read  as 
follows: 

§95.11    Spaciflc  axamptions. 

The  Commission  may.  upon 
application  of  any  interested  party, 
grant  an  exemption  from  the 
requirements  of  Part  95.  Exemptions  will 
be  granted  only  if  they  are  authorized  by 
law  and  will  not  constitute  an  undue 
risk  to  the  common  defense  and 
sectirity.  The  licensee  shall  retain  the 
documentation  related  to  the  request, 
notification,  and  processing  of  an 
exemption  for  three  years  beyond  the 
period  covered  by  the  exemption. 

109.  Section  96.13  is  revised  to  read  as 
follows: 

995.1S    MaintaiMnco  of  raconta. 
i  (a)  Each  licensee  or  organization 
granted  security  facility  approval  under 
this  part  shall  maintain  records 
prescribed  within  the  part  lliese 
records  are  subject  to  review  and 
inspection  by  f^HlC  representatives 
during  security  surveys. 

(b)  Each  record  required  by  this  part 
must  be  legible  throughout  the  retention 
period  specified  by  each  Commission 
regulation.  The  record  may  be  the 
original  or  a  reproduced  copy  or  a 
microform  provided  that  the  copy  or 
microfbnn  is  authenticated  by 
authorized  personnel  and  that  the 


microform  is  capable  of  producing  a 
clear  copy  throughout  the  required 
retention  period.  The  record  may  also  be 
stored  in  electronic  media  with  the 
capability  for  producing  legible, 
accurate,  and  complete  records  during 
the  required  retention  period.  Records 
such  as  letters,  drawings,  specifications, 
must  include  all  pertinent  information 
such  as  stamps,  initials,  and  signatures. 
The  licensee  shall  maintain  adequiate 
safeguards  against  tampering  with  and 
loss  of  records. 

110.  In  S  95.25,  paragraphs  (a)(3),  and 
(h)  are  revised  to  read  as  follows: 

S  95.25    Protactlon  of  national  sacurlty 
Information  and  raatrletad  date  In  storaga. 

(k)  •  •  • 

(3)  When  protective  personnel  are 
used,  physioid  checks  of  security 
containers  must  be  made  as  soon  as 
possible  after  the  close  of  each  normal 
workday  and  at  least  once  every  eight 
hours  thereafter  during  non-working 
hours.  The  licensee  shall  record  the 
results  of  these  checks  and  retain  each 

record  for  three  years  after  it  is  made. 

•        •        •        •        • 

(h)  Unattended  security  container 
found  opened:  In  the  event  that  an 
unattended  security  container  housing 
classified  matter  is  found  unlocked,  the 
custodian  or  an  alternate  shall  be 
notified  immediately.  The  container 
must  be  secured  by  protective  personnel 
and  the  contents  inventoried  as  soon  as 
possible  but  not  later  than  the  next 
workday.  A  report  reflecting  all  actions 
taken  must  be  submitted  to  the 
responsible  Regional  Office  (see 
Appendix  A.  10  CFR  Part  73  for 
addresses)  with  an  information  copy  to 
the  NRC  Division  of  Security.  The 
licensee  shall  retain  records  pertaining 
to  these  matters  for  three  years  after 
completion  of  final  corrective  action. 


S9SJ3   [Amandad] 

111.  Section  95.33  is  amended  by 
changing  "one  year"  to  "three  years"  in 
the  last  sentence. 

112.  In  {  95.37,  paragraph  (i)  is  revised 
to  read  as  follows: 


S  95.37   daaaMcation 
documanta. 


and  praparatkMi  of 


(i)  Document  which  custodian 
believes  is  improperly  classified  or 
lacking  appropriate  classification 
markings.  If  a  person  receives  a 
document  which,  in  his  or  her  opinion,  is 
not  property  classified,  or  does  not  have 
appropriate  classification  maridngs,  he 
or  she  shall  immediately  notify  the 
sender  and  suggest  to  the  originator  the 
classification  which  he  believes  to  be 


appropriate.  Whenever  requested,  this 
challenge  of  classification  maridng  must 
be  handled  in  a  maimer  which  will 
ensure  the  anonymity  of  the  challenger. 
Pending  final  determination  of  proper 
classification,  the  doctmient  must  be 
safeguarded  in  accordance  with  the 
procedures  required  for  the  highest 
classification  in  question.  Where 
tmauthorized  disclosure  may  have 
occurred,  a  report  in  accordance  with 
9  95.57  of  this  part  is  required.  These 
reports  must  be  retained  for  three  years 
after  final  corrective  action  has  been 
taken. 


995.41    [Amandad] 

113.  Section  95.41  is  amended  by 
changing  "two  years"  to  "three  years"  in 
the  last  sentence. 

114.  Section  95.47  is  revised  to  read  as 
follows: 

9  95.47    DaatnicVon  of  naUai  oontsMng 
national  sacurlty  Information  and/or 
lasuiciaa  oaia. 

Dociunents  containing  National 
Security  Information  and/or  Restricted 
Data  may  be  destroyed  by  btiming, 
pulping,  or  another  method  that  ensures 
complete  destruction  of  the  information 
which  they  contain.  The  method  of 
destruction  must  preclude  recognition  or 
reconstruction  of  the  classified 
information.  Any  doubts  on  methods 
should  be  referred  to  the  NRC  Division 
of  Security.  If  the  document  contains 
Secret  National  Security  Information 
and/or  Restricted  Data  a  record  of  the 
subject  or  title,  document  nimiber,  if 
any,  originator,  its  date  or  origination, 
its  series  designation  and  copy  number, 
and  the  date  of  destruction  must  be 
signed  by  the  person  destroying  the 
document  and  must  be  maintained  in  the 
office  of  the  custodian  at  the  time  of 
destruction.  These  destruction  records 
must  be  retained  for  three  years  after 
destruction. 

PART  110-EXPORT  AND  IMPORT  OF 
NUCLEAR  EQUIPMENT  AND 
MATERIALS 

115.  The  authority  citation  for  Part  110 
continues  to  read  as  follows: 

Authority:  Sec  161, 68  Stat  948,  as 
amended  (42  U.S.C.  2201):  Sec  201, 88  Stat. 
1242,  as  amended  (42  U.S.C.  5841). 

lie.  In  9  110.53,  paragraph  (b)  is 
revised  to  read  as  follows: 

9110.53    United  Statas  address,  records, 


(b)(1)  Each  licensee  shall  maintain 
records  concerning  his  exports  or 
imports.  The  licensee  shall  retain  these 
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records  for  five  years  after  each  export 
or  inqwrt  except  that  byproduct  material 
records  must  be  retained  for  three  years 
after  each  export  or  import 

(2)  Records  which  must  be  maintained 
pursuant  to  this  part  may  be  the  original 
or  a  reproduced  copy  or  microform  if 
such  reproduced  copy  or  microform  is 
duly  authenticated  by  authorized 
personnel  and  the  microform  is  capable 
of  producing  a  clear  and  legible  copy 
after  storage  for  the  period  specified  by 
Commission  regulations.  The  record 
may  also  be  stored  in  electronic  media 
with  the  capability  for  producing  legible, 
accurate,  and  complete  records  during 
the  required  retention  period.  Records 
such  as  letters,  drawings,  specifications, 
must  include  all  pertinent  information 
such  as  stamps,  initials,  and  signatures. 
The  licensee  shall  maintain  adequate 
safeguards  against  tampering  with  and 
loss  (rf  records.  , 

•       •       •       •       • 

Dated  at  Rodcville,  Maryland,  this  ISA  day 
ofMayl98& 

For  the  Nuclear  Regulatory  CommiMion. 
Vktar  StaDo.  Jr..  i  - 

Executive  Director  for  C^feradons.         I 
[FR  Doc  88-11583  Filed  5-28-88;  8:45  am] 
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14  CFR  Part  39 

[Docket  No.  84-CE-03-AO;  Amdt  3»-5»40] 

Alrworttiineee  Oirectivee;  Ceeena  180. 
A182, 182.  F182,  FR182.  R182. 185, 188, 
T188, 190, 195. 205, 206,  P206,  U206. 
TP206,  TU206, 207,  T207, 210  and  T210 


AQCNCV:  Federal  Aviaticm 
Administration  (FAA).  DOT. 
action:  Final  Rule. 


SUMMAJiv:  This  Amendment  revises  and 
reissues  Airworthiness  Directive  (AD) 
84-10-01,  Amendment  39-1863  (49  FR 
21507.  May  22, 1984),  applicable  to 
certain  Cessna  single  engine  airplanes, 
to  allow  for  the  installation  of  raised 
filler  neck  fuel  caps  as  an  equivalent 
means  of  compliance  for  those  airplanes 
presently  required  to  be  equipped  with  a 
fuel  system  prefUght  placard.  Intndents 
of  engine  power  loss  and  accidents  due 
to  water  contamination  of  the  fuel 
system  have  occurred  on  some  models 
of  the  above  airplanes.  The  prescribed 
action  identifies  airplanes  having 
bladder  fuel  cells  which  tend  to  retain 
water  contamination,  provides  fuel  tank 
drainage  provisions  and  reduces  the 


possibility  that  water  may  enter  and  be 
retained  in  the  fuel  tanks. 
EFFECnVB  OATK  July  5, 1988. 
AOORCSSES:  Cessna  Service  Information 
Letters  SE79-45  dated  September  la 
1979,  SE82-34  dated  July  23. 1982,  SE84- 
8  dated  March  16, 1984,  SE84-9  dated 
March  23, 1984,  and  Cessna  Single 
Engine  Service  Kit  SKl8^-85  dated 
September  10, 1984,  applicable  to  this 
AD  may  be  obtained  from  Cessna 
Aircraft  Company,  Customer  Service, 
P.O.  Box  1521.  Wichita,  Kansas  67201. 
This  information  may  also  be  examined 
at  the  Federal  Aviation  Administration, 
Central  Region,  Office  of  the  Regional 
Coimsel,  Attention:  Rules  Docket  No. 
84-CE-03-AD,  Room  1558, 601  East  12th 
Street,  Kansas  City,  Missouri  64106. 
PON  FUNTMER  MFOfMUmON  CONTACR 
Mr.  Paul  O.  Pendleton,  Aerospace 
Engineer,  ACE-140W.  Federal  Aviation 
Administration,  Wichita  Aircraft 
Certification  Office,  1801  Airport  Road, 
Room  100,  Wichita,  Kansas  67209; 
telephone  (316)  946-4427. 
SUPPLEMENTARY  INFORMATION:  A 

proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  include  a 
revision  to  AD  84-10-01,  Amendment 
39-4863  was  published  on  February  1, 
1988,  in  the  Federal  Register  (53  FR 
2763).  AD  84-10-01,  Amendment  39-4863 
(49  FR  21507,  May  22, 1984),  effective 
May  22, 1984,  applicable  to  certain 
Cessna  single  engine  airplanes  required 
(among  other  things)  that  airplanes 
containing  wrinkles  in  the  fuel  bladder 
tanks  (other  than  fluid  trapping  diagonal 
comer  wrinkles  which  were  required  to 
be  removed  or  the  bladder  replaced) 
that  trapped  more  than  three  fluid 
ounces  to  be  placarded  for  specific  fiiel 
system  preflight  procedures.  The 
proposal  resulted  from  reports  of 
accidents  attributed  to  fuel 
contamination  by  water  on  certain 
single-engine  Cessna  airplanes. 
Investigation  has  revealed  that  many 
fuel  cap  installations  have  defective 
seals  which  will  allow  the  entrance  of 
water  around  the  fuel  cap  seal.  This 
amendment  introduces  reduced 
diameter  fuel  filler  caps  with  raised 
filler  necks  to  prevent  precipitation  from 
entering  the  fuel  tanks  even  when  the 
caps  receive  minimum  maintenance  and 
inspection. 

Interested  persons  have  been  afforded 
an  opportunity  to  comment  on  the 
proposal.  Two  comments  were  received 
on  the  proposed  amendment.  One 
comment  received  from  a  national 
aircraft  users  organization  was  in  favor 
of  the  proposal  as  drafted. 

A  comment  fiom  the  aircraft 
manufacturer  was  in  opposition  to 
removal  of  the  preflight  procedures 


placard  as  it  considered  these 
procedures  necessary  for  detection  of 
fuel  contamination  from  an  unfiltered 
source.  The  FAA  has  determined  that 
the  primary  source  of  fuel  contamination 
on  the  airplanes  affected  by  the 
proposal  is  from  precipitation  leaking 
past  a  deteriorated  seal  on  an 
improperly  maintained  flush  fuel  cap 
installation.  Fuel  contamination  from  an 
unfiltered  source  is  considered  to  be     • 
very  rare  in  view  of  the  quality  control 
maintained  by  the  fuel  suppliers  and 
retailers.  Therefore,  the  FAA  disagrees 
with  the  manufacturer's  comments. 

The  specific  serial  numbers  of  the 
Cessna  190/195  models  were  identified 
after  the  NPRM  was  issued.  The  FAA 
has  determined  that  clearly  identifying 
the  specific  serial  numbers  of  these 
airplanes  fully  meets  the  intent  of  the 
NPRM  and  does  not  impose  any 
additional  burden.  Accordingly,  an  AD 
is  being  issued  in  accordance  with  the 
NPRM  except  for  the  addition  of  the 
airplane  models  and  serial  numbers. 

If  the  airplane  owner  elects  to  install 
the  raised  filler  neck  fuel  caps,  the 
projected  cost  for  parts  and  labor  is  $200 
per  airplane.  The  cost  of  compliance 
with  the  AD  is  so  small  that  the  expense 
of  compliance  will  not  be  a  significant 
financial  impact  on  any  small  entities 
operating  these  airplanes. 

The  regulations  set  forth  in  this 
amendment  are  promulgated  pursuant  to 
authority  in  the  Federal  Aviation  Act  of 
1958,  as  amended  (49  U.S.C  1301,  et 
seq.],  which  statute  is  construed  to 
preempt  State  law  regulating  the  same 
subject.  Thus,  in  accordance  with 
Executive  Order  12612.  it  is  determined 
that  such  regulation  does  not  have 
federalism  implications  warranting  the 
preparation  of  the  Federalism 
Assessment 

Therefore,  I  certify  that  this  action  (1) 
is  not  a  "major  rule"  under  the 
Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
PoUcies  and  Procedures  (44  FR  11034; 
February  28, 1979):  and  (3)  will  not  have 
a  significant  economic  impact,  positive 
or  negative,  on  substantial  niunber  of 
small  entities  under  the  criteria  of  the 
Regulatory  Flexibilify  Act. 

A  copy  of  the  final  evaluation 
prepared  for  this  action  is  contained  in 
the  Regulatory  docket.  A  copy  of  it  may 
be  obtained  by  contacting  the  Rules 
Docket  at  the  location  provided  under 
the  caption  "ADORESSEt". 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safefy. 


Adoptkm  of  the  Amendmant 

<  Accordingly,  pursuant  to  the  authorify 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  §  39.13  of  Part  39  of  the  FAR  as 
follows:  ' 

PART  39— [AMENDED] 

1.  The  authorify  citation  for  Part  39 
continues  to  read  as  follows: 

Audiarity:  49  U.8.C  1354(a).  1421  and  1423: 
49  U.S.C  10e(g)  (Revised.  Pub.  L  97-449, 
January  12, 1983):  and  14  CFR  11.89. 

$39.13    [Amended] 

2.  By  revising  and  reissuing  AD  84-10- 
01,  Amendment  39-4863  (49  FR  21507. 
May  22, 1984),  as  follows: 

K  Applies  to  the  following  series  and 
serial  numbered  airplanes  certificated  in 
any  catagory: 


Series 


ISO.. 


182 

R182 

185 

188 „_ 


Tt88 

190/198...-_ 
210-6  (206)„ 

206.U206. 

TU20& 
P206.TP206 

207.  T207...„ 

210 

T210 

A182 

Fie2 

Fp182 — 


8«W  Numbers 


30000  Ihfu   50911;    18050912  ttni 

18063000  (1953  ttmi  1078) 
18053001  Ihni  18053203  (1979  thru 

1981)  (optional  tanks  only) 
33000  twu  ^3007;   18253008  thiu 

18268690  (1966  thnj  1978). 
R18200001  thni  R18200583  (1978). 
186-0001  thnj  18503683  (1961  ttvu 

1978). 
18503684  thru  18504414  (1979  Ihnt 

1983)  (optional  tanks  only). 
188-0446  thru  18803856  (1972  thni 

1961)  (MiingtMiks  only). 
18800967T  thni   18803966T  (1972 

thni  1963). 
T18803307T  thnj  T18803986T  (1979 

Ihni  1963). 
7001  thni  7999;  16000  thni  16183. 
205-0001  thni  205-0577  (1963  and 

1964). 
208.O0O1    thni    U20604649    (1964 

thni  1978). 
P206-OO01    Ihni   P20600647   (1965 

thni  1970). 
20700001  thni  20700771  (1969  Ihni 

1964). 
57001    thni  57575;   21057578  Ihni 

21058810  (1960  thni  1966). 
T210-0001  Ihni  T210-0197  (1966). 
A182-0001    thni  A182-0146   (1968 

thni  1974). 
F18200001    thni   F18200094   (1976 

Ihni  1978). 
FR18200001       thni       FR18200020 

(1978). 


CompHannw;  Required  as  indicated,  unless 
already  accomplished: 

To  prevent  power  loss  or  engine  stoppage 
due  to  water  contamination  of  the  fuel 
system,  accomplish  the  following: 

(a)  Widiin  the  next  50  hours  time-in-service 
after  the  effective  date  of  this  AD,  on  all 
applicable  airplanes,  install  quick  drains  in 
the  fuel  tank  sumps  and  fuel  tank  reservoirs 
where  applicable,  in  accordance  with  the  kits 
specified  by  Cessna  Service  Letters  SE79-4S 
dated  September  la  1979.  and  SE84-8  dated 
March  16. 1964,  or  using  equivalent  aircraft 
standard  hardware. 

(b)  Within  the  next  50  hours  time-in-service 
alter  the  effective  date  of  this  AD,  inspect  the 


fuel  tank  filler  area  for  proper  sealing  in 
accordance  with  the  following: 

(1)  On  aU  applicable  aiiplaneK 

(i)  Visually  inspect  die  wing  aft  of  the  fuel 
filler  for  indications  of  infU^t  fuel  leakage. 

(ii)  Visually  inspect  the  fuel  cap  locking 
mechanism  uid  seals  for  cracking,  distortion 
and  any  condition  which  mi^t  prevent 
sealing. 

(iii)  Remove  the  hiel  filler  caps  and  inspect 
the  adapter  sealing  face  for  distortion, 
scratches,  corrosion  or  any  condition  which 
may  prevent  the  cap  from  sealing. 

(2)  In  addition,  on  all  applicable  airplanes 
except  models  190  and  196  airplanes: 

(i)  Visually  check  the  sealing  and  security 
of  the  attachment  of  the  adapter  flange  to  the 
adapter  plate  paying  particular  attention  to 
the  adhesive  (if  present)  between  the  parts. 

(ii)  Check  the  fuel  cap  seal  by  actuating  the 
locking  tab  and  noting  that  force  is 
maintained  between  the  cap,  seal,  and 
adapter  when  the  tab  is  in  the  overcenter 
locked  position  or  conduct  a  fuel  cap  seal  test 
in  accordance  with  Cessna  Single  &igine 
Service  Infonnation  Letter  SE82-34  dated  July 
23,1982. 

(3)  Correct  any  deficiencies  disclosed  by 
the  above  inspections  by  parts  replacement 
or  adjustment,  as  requind,  before  returning 
the  airplane  to  service. 

(c)  Within  the  next  50  hours  time-in-service 
after  the  effective  date  of  this  AD,  on  all 
applicable  airplanes,  except  models  190  and 
195,  conduct  an  inspection  for  fuel  tank 
wrinkles  in  accordance  with  the  following: 

(1)  Drain  and  wing  fuel  tanks. 

(2)  Note  any  wrinkles  wiiich  retain  fluid 
after  draining.  Remove  diagonal  wrinkles 
across  the  inboard  rear  comer  in  the  vicinity 
of  the  fuel  tank  drain  by  installation  of 
Cessna  drain  kit  described  in  Service  Letter 
SE84-0  dated  March  23, 1864,  or  by 
replacement  of  the  fuel  bladder.  Verify  that 
no  wrinkles  exist  in  die  tank  sump  drain  area 
before  returning  die  airplane  to  service. 

Note:  The  manufacturer  has  identified 
some  new  bladder  cells  which  may  require 
installation  with  a  special  adapter  to  prevent 
the  information  of  the  above  described 
wrinkles  and  has  included  this  part  with 
these  bladder  cells.  Use  of  this  part,  or  the 
drain  kit.  may  be  necessary  to  eliminate 
these  wrinkles. 

(3)  If  wrinkles  are  found  in  the  tank  botiom 
at  a  location  other  than  diagonally  across  the 
inboard  rear  comer,  determine  the  amount  of 
fluid  which  is  trapped  by  these  wrinkles  in 
accordance  with  the  following: 

(i)  Place  the  airplane  in  the  normal  ground 
(water)  attitude. 

(ii)  Service  taiik(s)  with  enough  fuel  to 
completely  cover  botiom  of  tank  surface. 
Drain  tank  and  note  any  wrinkles  wiiich 
retain  fuel 

(iii)  Direct  all  trapped  fluid  to  the  tank 
drain  area,  using  a  non-absorbent  squeegee 
or  other  tool  compatible  with  the  fuel 
bladder,  and  drain  and  measure  the  fluid 
retained  in  lx>th  tanlcs. 

(iv)  If  this  total  does  not  exceed  three 
ounces,  no  further  action  is  required. 

(v)  If  the  total  quantity  drained  exceeds 
three  ounces,  check  the  snaps  and  fasteners 
for  security.  If  necessary,  blend  and  smooth 
the  tank  bottom  to  remove  wrinkles.  Blending 


may  include  rei^acement  of  the  protective 
tape  on  the  comers  or  edges  to  m»>ii»«»ii  a 
tank  surface  wfaidi  will  not  trap  excess  fluid. 
Caution:  Excessive  blending  or  smootliing 
may  cause  leaks  to  develop  in  the  tank. 

(vi)  If  tiie  tanks  trap  fhiid  in  excess  of  tiuee 
ounces  after  compliance  with  paragraph  (v) 
alMve  accomplish  either  paragrajdi  (A)  or 
paragraph  (B)  as  follows: 

(A)  Fabricate  using  letters  at  least  .10 
inches  in  height,  and  install  a  placard  in  full 
view  of  the  pilot  which  states  as  follows: 

"Prior  to  flight  following  exposure  to  rain, 
sleet  snow,  or  after  foeling  from  an  unfiltered 
fuel  source: 

1.  Drain  and  catch  the  contents  of  the  foel 
gascolator.  wing,  and  (if  equipped)  reservoir 
tank  sumps  and  check  for  water 
contamination. 

2.  Place  the  airplane  on  a  level  surface  and 
lower  the  tail  to  within  5  inches  of  the  ground 
(on  nose  gear  airplanes). 

3.  Rock  the  wings  10  inches  up  and  10 
inches  down  at  least  12  times. 

4.  Drain  and  catch  the  contents  of  the  fuel 
gascolator,  wing,  and  (if  equipped)  reservoir 
tank  sumps  and  check  for  water 
contamination. 

5.  If  water  is  found  in  step  4  above,  repeat 
steps  3  and  4  until  no  additional  water  is 
detected,  or  drain  the  entire  airplane  fuel 
system. 

(B)  Install  reduced  diameter  (raised  filler 
neck)  foel  caps  on  all  foel  filler  openings  in 
accordance  with  Cessna  Service  Kit  SK182- 
85  dated  September  10, 1964.  If  SK182-85  is 
accomplished,  paragraph  (d)  below  no  longer 
applies. 

(d)  Witiiin  12  mondu  after  initial 
compliance  nvith  this  AD.  and  eadi  12  months 
thereafter,  reinspect  the  foel  installation  of 
airplanes  that  require  the  placard  per 
paragraph  (c)(3)(vi)  in  accordance  with 
paragraph  (b)  of  tiiis  AD. 

(e)  The  placard  required  by  paragraph 
(c)(3)(vi)  may  be  fabricated  and  installed  by 
the  airplane  owner,  or  operator,  providing 
that  this  person  possesses  at  least  a  private 
pilot  license. 

(f)  Airplanes  may  be  flowm  in  accordance 
with  FAR  21.197  to  a  location  where  this  AD 
may  l>e  accomplished  if  it  is  determined  that 
no  water  is  present  in  the  tank  bom  which 
foel  will  be  used. 

(g)  An  equivalent  means  of  compliance 
with  this  AO  may  used  if  approved  by  the 
Manager.  Aircraft  Certification  Office. 
Federal  Aviation  Administration.  1801 
Airport  Road,  Room  100,  Mid-Continent 
Airport  Wichita.  Kansas  67209.  Fuel  cells 
and  quick  drain  valves  that  are  approved  for 
the  applicable  airplanes  are  approved  as  an 
equivalent  means  of  compliance  in 
replacement  of  corresponding  parts  required 
to  be  installed  by  this  AD. 

AU  persons  affected  by  this  directive 
may  obtain  copies  of  the  document(s) 
referred  to  herein  upon  request  to 
Cessna  Aircraft  Company.  Customer 
Service,  P.O.  Box  1521,  Wichita,  Kansas 
67201;  or  may  examine  the  doctmient(s) 
referred  to  herein  at  the  Federal 
Aviation  Administration,  Office  of  the 
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Regioaal  Cooasel.  Room  1556, 801  East 
12tk  Street,  Kansas  Qty.  Misseari  MIOS. 

Thia  amendment  levites  AD  84-10-01. 
Amendment  39-MB3  (4D  FR  Z1S07.  May  22, 
1984).  effective  May  22. 1984. 

Thia  amendment  becomes  effective  on  Jnly 
5.19ea 

Itsned  in  Kansas  Qty,  Miaaoiiri,  on  May  IS, 
1988. 

P«riK.Bohc  I 

Director,  Cantmi  Refi'oa. 
[FK  Doc.  88-11998  Filed  5-28-88: 8.-4S  am] 


14CFRPart39 
[Docket  No.  SS-CE-07-AO; 


11 


Models  177RG  and  F177fl6 

AOOiCV:  Federal  Aviatioo 
Adfluoistration  (FAA),  DOT. 
AcnOM:  Final  rule. 


r  This  Amendment  adopts  a ' 
new  Airwoctfaiiiess  Directive  (AD|, 
which  leqeires  iBstallation  of  a  coatrol 
to  actaate  the  fuel  stranier  (gascotator) 
quick  drain  on  Cessna  Models  ITTRG 
and  P177RG  aiiplaaes.  Hie  FAA  has 
detennined  that  these  airplanes  are  not 
equipped  with  a  quick  drain  control  to 
remove  water  from  the  fuel  strainer. 
This  action  will  preclude  engine  power 
loss  caused  by  tuidraiaed  water  in  the 
fuel  strainer. 

oaarcft  Effective  Date:  July  5, 1968. 
Comph'ance:  As  prescribed  in  the  body 
of  die  AD. 

AOoncssES:  Cessna  Pilots  Association 
Supplemental  Type  Certificates  (STCs) 
SA2335CE  and  SA2336CE  information 
may  be  obtained  &om  Mr.  John  Frank, 
Editor  Cessna  Pilots  Association, 
WichiU  Mid-CootiiieDt  Airport,  21& 
Airport  Road,  P.O.  Box  12948,  Wichita, 
Kansas  67277,  telephone  (316)  946-«777. 
Air  Plains  Inc.  STCs  SA2344CE  and 
SA2345CE  information  may  be  obtained 
from  Mr.  Kent  Mdntyre,  Vice  President 
Air  Plains.  Ina,  P.O.  Box  541, 
Wellingtim.  Kansas  67152.  telephone 
(316)  328-8581.  Information  oo  this  Fmal 
Rule  ooay  also  be  obtained  from  the 
Rules  Docket,  FAA.  Office  of  Uie 
Regioeal  Counsel,  Ream  1558, 601  East 
12th  Street.  Kansas  City,  Missouri  64106. 
MM  RjRTim  MPOiWMrnoN  contact: 
Mr.  Paul  O.  Pendleton,  Aerospace 
Engineer,  ACE-140W,  Federal  Aviation 
Administratioa,  Widiita  Aircraft 
Certification  Office,  1801  Airport  Road. 
Room  lOa  WichiU.  Kansas  67200, 
telephone  (316)  046-4427. 

proposal  to  amend  Put  30  of  ^  Federal 
Aviation  Regnlations  to  inclnde  aniU) 


requiring  imtaHation  of  fuel  stoainer 
quick  drain  oontrols  on  certain  Cessna 
177RG  and  P177RG  airplanes  was 
published  on  February  22. 198EL  in  the 
Fedeial  Sasislar  (53  FR  519^ 

The  proposal  resulted  from  accident 
and  inddent  rqmrts  on  Cessna  Models 
177RG  and  F177RG  airplanes  which 
iodicatad  that  water  odlected  im  Ae  6iel 
strainer  (gascolator)  and  then  passed  to 
the  en^ne  in  quantities  safDciently  large 
enough  to  cause  power  loss.  Water  may 
enter  die  engine  fuel  system  or  ice 
crystals  may  foon  from  water  and 
restrict  fiiel  from  entering  the  engine  fuel 
system.  These  occurrences  «vere 
attributed  to  the  fact  that  the  aiipknes 
were  not  eqaipped  with  quick  dndn 
control  provisions  on  the  fuel  strainer  at 
the  time  of  manufacture.  Accordingiy, 
the  proposed  amendment  would  require 
installation  of  &iel  strainer  quick  drain 
controh  on  Cessna  Models  177RG  and 
F177RG  airplanes.  The  fuel  strainer 
quick  drain  control  proviskios  are 
identical  to  those  installed  on  other 
Cessna  airplanes  that  were  equipped 
with  fuel  strainer  quick  drain  oontrols  at 
the  time  of  manufacture. 

Interested  persons  have  been  afforded 
an  opportunity  to  comment  on  the 
proposal  No  comments  were  received. 
Accordingly,  the  proposal  is  adopted 
wnthout  change. 

The  FAA  has  determined  that  this 
regulation  iavolves  approximately  1100 
airplanes  at  an  approximate  cost  for 
parts  and  labor  of  t2Q0  per  airplane. 

The  cost  of  complianoe  widi  the 
proposed  AD  is  so  small  that  the 
expense  of  compliance  wiH  not  be  a 
significant  finamnal  impact  on  any  small 
entities  operating  these  airplanes. 

The  regulations  set  forth  in  this 
amendment  are  promulgated  pursuant  to 
authority  in  the  Federal  Aviation  Act  of 
1958,  as  amended  (40  U.S.C.  1301.  et 
aeq.),  which  stotute  is  construed  to 
preempt  State  law  regulating  the  same 
sui^ect  Thus,  in  acoodance  with 
Executive  Order  1261Z  it  is  determined 
that  such  regulation  does  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federafism 
Assessment. 

Therefore,  I  certify  that  this  action  (1) 
is  not  a  "major  rale"  under  the 
provisions  of  Executive  Order  12291.  (2) 
is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedares  (44 
FR  11034;  February  26. 1979)  and  (3)  will 
not  have  a  significant  economic  impact 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  die 
criteria  of  the  Regulatory  Flexibility  Act 
A  copy  of  the  final  evaluatioB  prepared 
for  this  action  is  coataioed  in  the 
regulatory  docket  A  copy  of  it  may  be 
d>taiiMd  by  contacting  the  Roles  Docket 


at  the  location  provided  ander  the 
caption  "AODNEMCt^. 

List  of  Sab)ecte  in  14  era  Part  39 

Air  tFansportatioo.  Airoaft  Aviatita 
safety,  Safety. 

Adoption  of  the  Ameadmeat 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  1 3&13  of  Part  39  of  die  FAR  as 
follows: 

PART  39— [AMENDEDl 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows:     * 

Autfaoiity:  49  U.SXL  13M{a).  1421  and  1423; 
49  U.S.C.  10e(g)  [Revised,  Pub.  L  97-44a 
January  12. 1983):  and  14  CFR 11 JB. 


IM.13    { 


I] 


2.  By  adding  the  foUowiag  new  AD: 


:  Appliea  to  all  ooriad  notobeia  of 
Modeb  177BG  and  P177IG  airplanes 
certificated  to  any  calegary. 
Compbance:  Reqnirad  wiAin  the  next  7S 
hours  time-in-service  after  the  effective  date 
of  this  AD,  unless  already  atxxMnplished. 

To  prevent  power  loss  or  engine  stoppage 
due  to  water  contaminatioa  of  the  fuel 
system,  accomplish  the  {oUowing: 

(a)  Modify  the  anplane  fael  system  using 
ooe  of  the  options  ia  lubparapapha  <aMl)< 
(a)(2).  or  (sKS)  below: 

(1)  Install  a  fael  strainer  quick  drain  control 
in  accordance  vrith  STC  SA2344CE  or 
SA2345CE. 

Note  1:  These  STCs  are  owned  by  Air 
Plains.  Inc..  P.O.  Box  541.  WeUmgtoa.  Kaaaos 
87152.  telephone  (316)  328-8681. 

(2)  loatoH  a  6iei  strainer  qtdck  drain  control 
In  accordance  with  STC  SA2335CE  or 
SA2338CE. 

Note  2:  These  STCs  are  owned  by  Cessna 
Pilots  Association,  Inc.,  Wldiita  VHA- 
Continent  Akport  2120  Airport  Road,  P.O. 
Box  12848.  Wichita.  Kansas  87277,  telephone 
(818)948^4777. 

(3)  laotall  a  fael  otrainar  quick  droiii  control 
by  using  equivalent  aircraft  standard 
hardware. 

Note  3:  The  FAA  has  received  reports  of 
corrosion  Inside  the  fuel  strainer  bowl  caused 
by  undrained  water.  A  check  of  tke  condition 
of  the  fuel  strainer  and  bowl  can  be  made 
during  instaUation  of  die  fuel  otraiBer  quick 
drain  control. 

(b)  Airplanes  may  be  fk>«ra  in  accordance 
with  FAR  21.197  to  a  location  where  this  AD 
may  be  accompliohed. 

(c)  An  oqaivalfent  means  of  complianoe 
with  this  AD  amy  be  used,  if  approved  by  the 
Moaager.  Wichita  Aircraft  Certificatian 
Office.  Federal  Aviaiioa  AdminiatratioB.  1801 
Airport  Road.  Room  lea  Mkl-Continent 
AifJMrt  WicUta,  Koasas  87308. 

AU  posons  affected  by  this  AD  may 
obtain  copies  of  the  dociiiiient(s) 
refetred  to  herein  upon  reqnest  to: 
Cessna  Pilots  Association  Soppleraental 


Type  Certificates  (STCs)  SA2335CE  and 
SA2336CE  information  may  be  obtained 
from  Mr.  John  Frank,  Editor  Cessna 
Pilots  Association,  Wichita  Mid- 
Continent  Airport  2120  Airport  Road, 
P.O.  Box  12948.  Wichita,  Kansas  67277. 
telephone  (316)  946-4777.  Air  Plains  Inc. 
STCs  SA2344CE  and  SA2345CE 
information  may  be  obtained  from  Mr. 
Kent  Mclntyre,  Vice  President  Air 
Plains.  Inc..  P.O.  Box  541,  Wellington, 
Kansas  67152,  telephone  (316)  326-8581. 
These  documents  may  also  be  examined 
at  FAA,  Office  of  the  Regional  Counsel. 
Room  1558,  601  East  12Ui  Sti^et  Kansas 
City,  Missouri  64106. 

I  This  Amendment  becomes  effective  on  )uly 
5,198& 

Issued  in  Kansas  City,  Missouri,  on  May  18, 
1988. 

lerold  M.  ChavUn. 

Acting  Director,  Central  Region. 

[FR  Doc.  88-11939  Filed  &-2&-88;  8:45  am] 

SILUNQ  CODE  4S10-1S-M 


14  CFR  Part  39 

[Docket  No.  85-CE-33-AO;  Amdt  39-5938] 

AirworthinoM  DIrocttVM;  EMBRAER 
Model*  EMB-110P1  and  EMB-110P2 
Airplanes 

AQENCY:  Federal  Aviation 
Administi-ation  (FAA),  DOT. 
ACTION:  Final  nde,  Rescission. 

summary:  This  amendment  rescinds 
Airworthiness  Directive  (AD)  T85-18-51 
(Amendment  39-5174),  applicable  to 
EMBRAER  Models  llOPl  and  EMB- 
110P2  airplanes.  This  AD  was  issued 
following  a  runaway  trim  incident  on  an 
EMB-110  model  airplane.  Subsequent  to 
its  issuance,  the  FAA  has  learned  that 
the  incident  was  an  isolated  occurrence 
and  the  reported  high  failure  rate  of  the 
dual  trim  switches  is  not  supported  by 
the  facts. 

EFFECTIVE  DATE:  May  31, 1988. 
ADDRESSES:  Information  pertaining  to 
this  action  may  be  obtained  from  ^e 
Federal  Aviation  Administration, 
Central  Region,  Office  of  the  Regional 
Counsel,  Attention:  Rules  Docket  No. 
85-CE-33-AD,  Room  1558,  601  East  12tii 
Street  Kansas  City,  Missouri  64106. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  W.H.  Trammell,  Atianta  Aircraft 
Certification  Office.  FAA,  ACE-130A. 
1669  Phoenix  Parkway,  Suite  210C, 
Atianta,  Georgia  30349;  telephone  (404) 
991-3020. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  rescind  AD 
T85-18-51,  Amendment  39-^174  (50  FR 
49350)  was  published  in  the  Fedwal 


Register  on  Thursday,  November  12, 
1987  (52  FR  43342).  The  AD  requires 
inhibition  of  the  operation  of  the  Bendix 
Electric  Trim  System  and  the  Bendix 
Autopilot  System  (if  installed)  by 
discotmection  from  the  power  source  of 
all  EMBRAER  EMP-llOPl  and  EMB- 
110P2  airplanes.  The  proposal  to  rescind 
the  AD  residted  from  a  re-evaluation  of 
the  justification  for  the  issuance  of  the 
AD.  The  AD  was  prompted  by  a  single 
report  of  a  nmaway  trim  incident  on  an 
EMB-llO  airplane,  assumed  to  be 
caused  by  a  dual  trim  switch  which 
would  not  return  to  the  neutral  position 
after  activation  and  a  purportedly 
abnormally  high  failiue  rate  of  these 
switches. 

Subsequent  investigations  has 
determined  that  a  runaway  trim 
situation  is  unlikely,  that  adequate 
safeguards  are  provided  for  runaway 
trim  should  it  ever  occur,  and  that  the 
abnormally  high  failure  rate  referenced 
in  the  AD  caimot  be  supported  by  facts. 
The  Bendix  Electric  Trim  System  is 
designed  to  be  single  fault  free.  The 
swtich  has  two  elements:  One  controls 
the  servo  motor  and  the  second  controls 
the  servo  clutch.  If  either  portion  of  the 
switch  sticks  or  is  separately  activated, 
there  is  an  audible  warning  which 
sounds  after  one  second.  "Hie  electric 
trim,  if  in  a  runaway  condition  (both 
switches  stuck  up  or  down),  can  be 
easily  controlled  by  pilot  action  to 
rettim  both  switches  to  center  or  to 
opposite  trim  momentarily  as  required. 
Also,  trim  can  be  controlled  and  easily 
overpowered  by  the  use  of  the  Manual 
Trim  wheel  control  and  the  electric  trim 
system  can  be  discoimected  by  pulling 
the  circuit  breaker. 

Following  issuance  of  the  AD,  the 
switch  involved  in  the  single  incident 
was  again  examined,  tested, 
disassembled,  and  reassembled,  and  the 
reported  failure  could  not  be  dupUcated. 
Based  on  this  evaluation  and  the  fact 
that  no  other  reports  of  both  switches 
sticking  have  been  received,  this ' 
incident  is  now  recognized  as  an 
isolated  instance.  Therefore,  since  a 
switch  induced  nmaway  trim  can  be 
readily  overcome  and  corrected  and  the 
high  failure  rate  does  not  exist  the  AD 
is  unnecessarily  restrictive. 

Interested  persons  have  been  afforded 
an  opportunity  to  comment  on  the 
proposal.  Only  one  comment  was 
received  and  it  agreed  with  the  FAA 
intention  to  rescind  the  AD. 
Accordingly,  the  proposal  is  adopted 
without  change. 

Consequentiy,  the  effect  of  rescinding 
AD  T85-16-«l  is  to  permit  tiie  removal 
of  the  "Electric  Trim  System  Inoperative 
per  AD  T85-18-51"  placard  located  on 
the  instrument  panel  and  the 


recoimection  of  the  stowed  trim  servo 
plug  in  die  aft  fiiselage  section.  The  FAA 
has  determined  that  this  regulation  only 
involves  120  airplanes  at  an 
approximate  one-time  cost  of  $60  for    . 
each  airplane  and  $7,200  total. 

The  regulations  set  forth  in  this 
amendment  are  promulgated  pursuant  to 
authority  in  the  Federal  Aviation  Act  of 
1958,  as  amended  (49  U.S.C.  1301,  et 
seq.),  which  statute  is  construed  to 
preempt  State  law  regulating  the  same 
subject  Thus,  in  accordance  with 
Executive  Order  12612,  it  is  determined 
that  such  regulation  does  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism 
Assessment 

Therefore,  I  certify  that  this  action  (1) 
is  not  a  "major  rule"  imder  the 
provisions  of  Executive  Order  12291:  (2) 
is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3)  will 
not  have  a  significant  economic  impact 
positive  or  negative,  on  a  substantial 
number  of  small  entities  imder  the 
criteria  of  the  Regulatory  Flexibility  Act 
A  copy  of  the  final  evaluation  prepared 
for  this  action  is  contained  in  die 
regulatory  docket  A  copy  of  it  may  be 
obtained  by  contacting  the  Rules  Docket 
at  the  location  provided  under  the 
caption  "ADDRESSES." 

Lists  of  Subjects  to  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Administration  amends 
S  39.13  of  Part  39  of  Uie  FAR  as  follows: 

PART  39— [AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a],  1421  and  1423: 
49  U.S.C.  106(g)  (Revised,  Pub.  L  97-449. 
January  12, 1983);  and  14  CFR  11.89. 

§39.13    [Amended] 

2.  By  rescinding  AD  T85-18-^l, 
Amendment  39-5174  (50  FR  49350, 
December  2, 1985). 

This  amendment  becomes  effective  on  May 
31,1988. 

Issued  in  Kansas  City,  Missouri,  on  May  18, 
1988. 

Paul  K.  Bohr, 
Director,  Central  Region. 
[FR  Doc.  88-11940  Filed  5-28-88;  8:45  am] 
MUNta  cooc  4sia-i»-«i 
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14CFRPart71 

[AJrapM*  Docket  Na  IT-ASW-SS] 

Revision  of  Transition  Area;  ClMTokee 
ViNage.  AR 

AOENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Pinal  rule. 

SUMMAirr.  This  amendment  will  revise 
the  transition  area  located  at  Cherokee 
Village,  AR  The  relocation  of  the 
Cherokee  ViUage  Nondirectional  Radio 
Beacon  (NDB)  from  on  the  Cherokee 
Village  Airport  to  approxiraateiy  5  nriles 
south  of  the  airport  made  this  revision 
necessary.  In  addition,  a  new  standard 
instrument  approach  procedure  (SIAP) 
has  been  developed  utilizing  the 
Cherokee  ViUage  NDB  is  its  new 
location.  The  intended  effect  of  this 
revision  is  to  provide  adequate     , 
oontrolled  airspace  for  aircraft      > 
executing  the  new  SIAP  to  the  airport 
Coincident  with  this  action,  the  status  of 
the  Cherokee  Village  Airport  will 
change  from  visual  flight  rules  (VFR)  to 
instrument  flight  rules  [IFR]. 
EFFECTIVE  OATC  0901  u.Lc.  June  30, 
198& 

FOR  FwrrNBiiNFOiwATiON  contact: 
Bruce  C  Beard,  Airspace  and 
Procediires  Branch,  Air  Traffic  Dhrision, 
Southwest  Region,  Department  of; 
Transportation,  Federal  Aviation 
Administration,  F(Ht  Worth.  TX  76193- 
0530,  telephone  (817)  624-5561.      , 
SUPPLEMENTARY  INFORMATION: 

ifistory  ' 

On  March  22. 1988.  the  FAA  proposed 
to  amend  Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71]  by  revisii^ 
the  transition  area  located  at  Cherokee 
Village,  AR  (53  FR 11101). 

Interested  persons  were  invited  to 
participate  in  this  rulemaking       , 
proceeding  by  submitting  written  ' 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Except  for  editorial 
changes,  this  amendment  is  that 
proposed  in  the  notice.  Section  71.181  of 
Part  71  of  the  Federal  Aviation     i 
Regulations  was  republished  in 
Handbook  7400.6D,  dated  January  1, 
1988. 


The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  revises 
that  transition  area  located  at  Cherokee 
Village.  AR  The  Cherokee  Village  NDB 
is  being  relocated  from  on  the  airport  to 
approximately  5  miles  south  of  die 


airport.  The  relocation  of  the  NDB  has 
reqeired  the  devel(^>aient  of  a  new 
SlAP,  utiKring  the  Cherokee  VSlags 
NDB  in  its  new  iocatioa  thus 
necessitating  this  revision.  Tlie  intended 
effect  of  this  revision  is  to  provide 
adequate  controlled  airspace  for  aircraft 
executing  the  new  SIAP  to  the  airport 
Coincident  with  this  action,  the  status  of 
the  airport  will  change  from  VFR  to  VFR. 

The  FAA  has  detennined  that  this 
regulation  only  involves  an  establirfied 
body  of  technical  regulations  for  wtasdi 
frequoit  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current  It.  therefore — (1)  is  not  a  "aajor 
rule"  under  Executive  Order  12291:  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regelatory 
Flexibility  Act 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Transition  areas. 

Adoption  of  the  Amendment 

Acconfin^y,  pursuant  to  the  authority 
delegated  to  me,  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
amended  as  follows: 

PART  71-^  AMENDED] 

1.  The  authority  citation  for  Part  71 
continues  to  read  om  follows: 

Authority:  49  U.S.C.  1348(a).  1354(a}.  1510; 
Executive  Older  10654: 4a  U.S.C.  106(g) 
(Revised  Pub.  L.  97-449.  lanuaiy  12. 1963):  14 
CFR  11.60. 


§71.181    It 

2.  Section  71.181  is  amended  as 
follows: 

Charokaa  Wage,  AK  pteviaad] 

That  airspace  extending  upwatd  from  7t» 
feet  alxrve  die  surface  within  a  6.5-iinIe 
radius  of  the  Cherokee  ViUage  Airport 
(latitude  38*15'55'  N,  longitude  fI*n'4S'  W.). 

Issued  in  Fort  Worth.  TX.  on  Mi^  lA.  198& 
Larty  LCnig, 

Manager,  Air  Traffic  Division,  Soutkmewt 
ncgioiL 

[FR  Oca  8S-11941  Filed  S-28-8S:  8945  an| 
cone  4*i*-ts-if 


14CHIPart71 

Revocation  of  VOR  Fadaral  Alraray  V- 
426;llls80arf 

AOENCV:  Federal  Aviation 
Administratian  (FAA).  DOT. 

action:  Final  rde. 

summary:  lliis  amendment  revokes 
Federd  Airway  V-4aB  kxaled  between 
St  Loois.  MO.  andDecetar.  B.  FAA  is 
revoking  tke  cntiK  se^teot  of  V-426 
becuse  records  iadkaatc  that  V-a6  is 
rarely  requested  or  ntilised.  This  acdon 
r«noves  that  airway  from  the  National 
Airspace  System  thereby  reducing  chart 
clutter. 

EFFECTIVE  DATE:  0901  u.tc.,  August  25. 
1988. 

FOR  FURTHCR  INFORMATIOR  CONTACR 
Lewis  W.  Still,  Airspace  Branch  (ATO^ 
240),  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic 
Operations  Service,  Federal  Aviation 
Adminisfration,  800  Independence 
Avenue  SW.,  Washington,  DC  20601; 
telephone:  (202)  267-9250. 

ART  mPORMATION: 


History 

On  March  2, 1988,  the  FAA  proposed 
to  amend  Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71]  to  revoke 
VOR  Federal  Airway  W-AX  located  in 
the  vicinity  of  St.  Louis,  MO,  (53  FR 
6666).  This  action  revokes  the  entire 
segment  of  V-426.  Interested  parties 
were  invited  to  participate  in  this 
rulemaking  proceeding  by  submitting 
written  comments  on  the  proposal  to  the 
FAA.  No  conunents  objecting  to  the 
proposal  were  received.  Except  for 
editorial  changes,  this  amendment  is  the 
same  as  that  proposed  in  the  notice. 
Section  71.123  of  Part  71  of  the  Federal 
Aviation  Regulations  was  republished  in 
Handbook  7400.6D  dated  January  4. 
1988. 

The  Rule 

This  amendment  to  Part  71  of  die 
Federal  Aviation  Regulations  revokes 
VOR  Federal  Airway  V-426  located 
between  St  Lotus.  MO,  and  Decatar.  IL 
FAA  has  documentation  that  indicates 
V-426  is  rarely  used  or  requested  by 
pilots  and  FAA  has  revoked  this  VOR    I 
Federal  Airway.  This  action  reduces 
chart  clutter. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
ciurent  It  therefore — (1]  is  not  a  "major 


rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  VOR  Federal  airway. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
del^ated  to  me.  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
amended,  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES^ 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POIIfrS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a).  1354(a).  1510; 
Executive  Order  10654;  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449.  January  12. 1983):  14 
CFR  11.69. 

§71.123    [Amended] 

2.  Section  71.123  is  amended  as 
follows: 

I  V-426  (Removed] 

Issued  in  Washington,  DC  on  May  19. 196a 

Temple  H.  Johnsoo. 

Manager,  Airspace-RuJes  and  Aeronautical 
Information  Division. 

[FR  Doc.  88-11937  Filed  5-26-88;  8:45  am] 
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14  CFR  Part  71 

[Airspace  Docket  Na  87-ASW-5S] 

Amendment  to  Transition  Area; 
Levellami,  TX 

aqency:  Federal  Aviation 
Administiration  (FAA),  DOT. 
action:  Final  rule. 

summary:  The  action  will  amend  the 
fransition  area  located  at  Levelland,  TX. 
The  development  of  a  new  standard 
instrument  apfHoach  procedure  (SIAP) 
;  to  Runway  35  at  the  Levelland  Airport, 
utilizing  the  Levelland  Nondirectional 
Radio  Beacon^NDB),  has  made  this 
i  amendment  necessary.  The  intended 
effect  of  this  amendment  is  to  provide 
adequate  controlled  airspace  for  aircraft 


executing  all  SIAFs  now  serving  the 
airport 

EFFECnvE  date:  0901  UTC  October  2a 
198& 

FOR  FURTHER  INFORMATION  CONTACT 
Bruce  C.  Beard,  Airspace  and 
Procedures  Branch,  Air  Traffic  Division, 
Southwest  Region,  Department  of 
Transportatioa  Federal  Aviation 
Administration,  Fort  Worth.  TX  76193- 
053a  telephone  (817)  624-5561. 
SUPPLEMENTARY  INFORMATION: 

History 

On  March  19, 1988,  the  FAA  proposed 
to  amend  Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71)  by 
amending  the  fransition  area  located  at 
Levelland,  TX  (53  FR  10546). 

Interested  persons  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
One  comment  objecting  to  the  proposal 
was  received  from  the  United  States  Afr 
Force  (USAF).  The  objection  centered 
around  the  arrival  extension  south  of  the 
Levelland  Airport  and  the  fact  that  it 
would  interfere  with  T-37  student 
training  at  Terry  County  Air  Force 
Auxiliary  Field.  In  reviewing  the  SIAP.  it 
was  determined  that  the  south  arrival 
extension  coidd  be  reduced  from  the 
initial  proposal  of  11.5  miles  south  of  the 
Levelland  NDB  to  8.5  miles  south  of  the 
NDB  and  still  provide  adequate 
controlled  airspace  for  the  SIAP.  This 
reduction  of  airspace  was  acceptable  to 
the  USAF  and  they  removed  thefr 
objection.  The  legal  description  of  this 
fransition  area  reflects  this  change. 
Section  71.181  of  Part  71  of  the  Federal 
Aviation  Regulations  was  republished  in 
Handbook  7400.6D,  dated  January  1, 
1988. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  will 
amend  the  transition  area  located  at 
Levelland,  TX.  The  development  of  a 
new  SIAP  to  Runway  35  at  the 
Levelland  Airport,  utilizing  the 
Levelland  NDB,  has  necessitated  this 
amendment  The  existing  transition  area 
will  remain  unchanged,  but  a  new 
arrival  extension  south  of  the  airport 
will  be  added.  The  intended  effect  of 
this  amendment  is  to  provide  adequate 
controlled  airpace  for  aircraft  executing 
all  SIAPs  serving  the  airport 

The  FAA  has  determined  tiiat  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  whidi 
fiequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current  It  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 


not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  2a  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal  Since  this  is  a 
routine  matter  that  will  (mly  affect  afr 
traffic  procedures  and  afr  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act 

List  of  Subjects  m  14  CFR  Part  71 

Aviation  safety,  Transition  areas. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
amended  as  follows: 

PART  71-(AMENDED] 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a).  1354(a).  1510; 
Executive  Order  10654;  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449.  January  12. 1963):  14 
CFR  11.69. 

$71,181    [Amended] 

2.  Section  71.181  is  amended  as 
follows: 

Levelland,  TX  (Amended) 

By  adding  to  the  end  of  the  legal 
description:  "and  within  3.5  miles  each  side 
of  the  175'  bearing  of  the  Levelland  NDB, 
extending  from  the  7-mile  radius  to  8.5  miles 
south  of  the  Levelland  NDB. 

Issued  in  Forth  Worth.  TX.  on  May  12. 1968. 
Lany  L.Cnig. 

Manager,  Air  Traffic  Division,  Southwest 
Region. 
[FR  Doc  88-11943  Filed  5-26-88;  8:45  am] 
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14  CFR  Part  71 

[Airspace  Docket  Na  87-A8W-88] 

Establishment  of  Transition  Area; 
Oai(wood,TX 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACnoN:  Final  rule. 

summary:  The  amendment  will 
establish  a  fransition  area  at  Oakwood. 
TX.  The  development  of  a  special 
instrument  approach  procedure  (SIAP) 
to  the  Carter  Ranch  Airport,  Oakwood, 
TX,  utilizing  the  Le<ma  Very  hfigh 
Frequency  Omnidirectional  RadUo 
Range/Tactical  Afr  Navigation 
(VORTAC),  has  made  diis  amendment 
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necessary.  The  intended  effect  of  this 
amendment  is  to  provide  adequate 
controlled  airspace  for  aircraft 
executing  the  new  SIAP.  Coincident 
with  this  amendment  is  the  rhanging  of 
the  status  of  the  Carter  Ranch  Airport 
from  visual  flight  rules  (VFR)  to 
instrument  fli^t  rules  (IFR). 
CFFtcnvi  OATl:  0001  ate  luly  2&  1988. 
FON  nmTHCfi  mromuTiow  contact: 
Bruce  C.  Beard,  Airspace  and 
Procedures  Branch.  Air  Traffic  Division. 
Southwest  Region,  Department  of 
Transportation,  Federal  Aviation 
Administration.  Fort  Worth.  TX  76193- 
053a  telephone  (817)  624-5561. 
SUPPLBNCirr  ANY  mFOfniATION: 

History 

On  March  24, 1988,  the  FAA  proposed 
to  amend  Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71)  by 
establishing  a  transition  area  at 
Oakwood.  TX  (53  FR 11100). 

Interested  persons  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Except  for  editorial 
changes,  this  amendment  is  that 
proposed  in  the  notice.  Section  71.181  of 
Part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6D,  dated  January  1, 
198& 

TheRula  | 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  will 
establish  a  new  transition  area  at 
Oakwood.  TX.  The  development  of  a 
new  SIAP  to  the  Carter  Ranch  Airport, 
utilizing  the  Leona  VORTAC  has 
necessitated  this  amendment  The 
intended  effect  of  this  amendment  is  to 
provide  adequate  controlled  airspace  for 
aircraft  executing  the  new  SIAP. 
Coincident  with  this  amendment  is  the 
changing  of  the  status  of  the  Carter  - 
Ranch  Airport  from  VFR  to  IFR. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current  It  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  February  28. 1979):  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 


substantial  number  of  nnall  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety,  Transition  areas. 
Ad<H>tioa  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
amended  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.&C  1348(a).  1354(a),  1510: 
Executive  Order  10854;  49  U-S-C  108(8) 
(Revised  Pub.  L  97-449.  January  12, 1983):  14 
CFR  11.68. 

971.181    [Amended] 

2.  Section  71.181  is  amended  as 
follows: 

Oakwood.  TX  [New] 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.5-nule 
radius  of  the  Carter  Ranch  Airport  (latitude 
31*3400'  N.  longitude  8S*45'59'  W.).  and 
within  4.5  miles  either  side  of  the  0.22*  radial 
of  the  Leona  VORTAC  (latitude  31*0r26'  N., 
longitude  95*58'04'  W.),  extending  from  the 
6.5-mile  radius  area  to  9  miles  south  of  the 
airport  excluding  that  portion  that  overlies 
the  Palestine,  TX,  Transition  Area. 

Issued  in  Fort  Worth,  TX.  on  May  12, 1988. 
Lairy  L.  Craig, 

Manager,  Air  Traffic  Division,  Southwest 
Region. 

[FR  Doc.  88-11942  Filed  5-26-68;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
Offica  of  ttM  Sacratary 
ISCFRPartSc 

(Docfcat  No.  40923-7270] 

Enf orcamant  of  Nondtocrimination  on 
tha  Baala  of  Handcap  in  DafMrtmant 
of  Conmiarca  Programa 

AOENCv:  Department  of  Commerce. 
action:  Final  rule. 

summary:  This  regulation  requires  that 
the  Department  of  Commerce  operate  aU 
of  its  programs  and  activities  to  ensure 
nondiscrimination  against  qualified 
individuals  with  handicaps.  It  sets  forth 
standards  for  what  constitutes 
discrimination  on  the  basis  of  mental  or 
physical  handicap,  provides  a  definition 
for  individual  wtdi  liandicaps  and 
qualified  individual  with  handicaps,  and 
establishes  a  complaint  mechanism  for 
resolving  allegations  of  discriaiination. 


This  regulation  in  issued  under  the 
authority  of  section  504  of  the 
Rehabilitation  Act  of  1973,  as  amended, 
which  prohibits  discrimination  on  the 
basis  of  handicap  in  programs  or 
activities  conducted  by  Federal 
Executive  agencies. 

imCTIVf  DATC:  July  26, 198& 

TOR  nMTHCII  NIFOMMATKMI  CONTACT: 

Richard  A  Steams,  Chief,  EEO  Programs 
Division.  Office  of  Civil  Rights,  U.S. 
Department  of  Commerce,  Washington. 
DC  20230:  (202)  377-5881  (voice)  or  377- 
5801  (TDD). 

These  are  not  toll  free  numbers. 

Copies  of  this  regulation  are  available 
on  tape  for  those  with  impaired  vision. 
They  may  be  obtained  from  the  EEO 
Programs  Division,  Office  of  Civil 
Rights.  U.S.  Department  of  Commerce, 
Room  6012,  Washington.  DC  20230. 

SUPPLCMCNTARY  iNramiATiON:  On 
November  21, 1964.  the  Department  of 
Commerce  published  a  Notice  of 
Proposal  Rulemalcing  (NPRl^  in  the 
Federal  Register  (49  FR  45861)  for  the 
enforcement  of  section  504  of  the 
Rehabilitation  Act  of  1973,  as  amended, 
which  prohibits  discrimination  on  the 
basis  of  handicap,  as  it  applies  to 
progrtuns  and  activities  conducted  by 
the  Department  of  Commerce,  to  be 
codified  at  15  CFR  Part  8c.  Shortly  after 
tiie  NPRM  was  published,  the 
Department  received  eight  comments 
frt)m  individuals  and  organizations 
representing  individuals  with  handicaps. 
After  analysis  of  the  comments 
received,  Uie  Department  of  Justice's 
(DOJ)  section  504  regulation  for  its  own 
programs  and  activities,  and  the  joint 
pubUcations  by  eighteen  agencies  on 
February  5, 1986  (51  FR  4566)  and  21 
agencies  on  June  23, 1986  (51  FR  22880), 
the  Department  of  Commerce  decided  to 
adopt  this  final  rule.  The  decisions  that 
the  Department  made  in  response  to 
comments,  however,  were  not  made  on 
the  number  of  comments  addressing  any 
one  point  but  on  a  thorough 
consideration  of  the  merits  of  the  points 
of  view  expressed  in  the  comments. 
Copies  of  written  comments  will  remain 
available  for  public  inspection  at  the 
Department  of  Commerce,  14th  and 
Constitution  Avenue  NW..  Washington. 
DC  in  Room  8012  from  8:30  a.m.  to  5.-00 
p.m.,  Monday  through  Friday,  except  for 
legal  holidays,  until  July  26. 1968. 

Section  504  requires  that  regulations 
that  apply  to  the  programs  and  activities 
of  Federal  Executive  agencies  shall  be 
submitted  to  the  appropriate  authorizing 
committees  of  Congress  and  that  such 
regulations  may  take  effect  no  earlier 
tiian  the  thirtieth  day  after  they  have 
been  so  submittted.  The  Department  has 


today  submitted  this  regulation  to  the 
Senate  Committee  on  Labw  and  Human 
Resources  and  the  House  Committee  on 
Education  and  Labor.  The  regulation 
will  become  effective  on  July  26, 1988. 
This  rule  applies  to  all  programs  and 
activities  conducted  by  the  Department 
of  Commerce. 

Background 

I  The  purpose  of  this  rule  is  to  provide 
for  the  enforcement  of  section  504  of  the 
Rehabilitation  Act  of  1973,  as  amended 
(29  U.S.C.  794),  as  it  applies  to  programs 
and  activities  conducted  by  the 
Department  of  Commerce  (DOC).  As 
amended  by  the  Rehabilitation, 
Comprehensive  Services,  and 
Developmental  Disabilities 
Amendments  of  1978  (sec.  119,  Pub.  L 
95-602,  92  Stat.  2982),  and  the 
Rehabilitation  Act  Amendments  of  1986 
(Pub.  L  99^506. 100  Stat  1810),  section 
504  of  the  Rehabilitation  Act  of  1973 
states  that 

!  No  otherwise  qualified  individual  with 
handicaps  in  the  United  States,  *  *  *  shaU, 
solely  by  reason  of  his  handicap,  be  excluded 
from  the  participation  in.  be  denied  the 
benefits  of,  or  be  subjected  to  discrimination 
under  any  program  or  activity  receiving 
Federal  financial  assistance  or  under  any 
program  or  activity  conducted  by  any 
Executive  agency  or  by  the  Uni^  States 
Postal  Service.  The  head  of  each  such  agency 
shall  promulgate  such  regulations  as  may  be 
necessary  to  carry  out  the  amendments  to 
this  section  made  by  the  Rehabilitation, 
Comprehensive  Services,  and  Developmental 
Disabilities  Act  of  1978.  Copies  of  any 
proposed  regulation  shall  be  submit^  to 
appropriate  authorizing  committees  of  the 
Congress,  and  such  regulation  may  take 
effect  no  earlier  than  the  thirtieth  day  after 
the  date  on  which  such  regulation  is  so 
submitted  to  such  committees. 
((29  U.S.C.  794)  (1978  amendment  italicized).) 

The  substantive  nondiscrimination 
obligations  of  the  agency,  as  set  forth  in 
this  rule,  are  identiod,  for  the  most  part 
to  those  established  by  Federal 
regulations  for  programs  or  activities 
receiving  Federal  financial  assistance. 
See  28  CFR  Part  41  (section  504 
coordination  regulation  for  federally 
assisted  programs).  Tliis  general 
parallelism  is  in  accord  with  the  intent 
expressed  by  supporters  of  the  1978 
amendment  in  floor  debate,  including  its 
sponsor.  Rep.  James  M.  Jeffords,  that  the 
Federal  Government  should  have  the 
same  section  504  obligations  as 
recipients  of  Federal  financial 
assistance.  124  Cong.  Rec.  13901  (1978) 
(remaiks  of  Rep.  }eff(mls);  124  Cong. 
Rec.  E2868,  E2670  (daily  ed.  May  17, 
1978)  id;  124  Cong.  Rec.  13807  (remarks 
of  Rep.  Brademas);  id.  at  38552  (remarks 
of  Rep.  Sarasin). 


There  are,  however,  some  language 
differences  between  this  final  rule  and 
the  Federal  Government's  section  504 
regulations  for  federally  assisted 
programs.  These  changes  are  based  on 
the  Supreme  Court's  decision  in 
Southeastern  Community  College  r. 
Davia.  442  U.S.  397  (1979),  and  the 
subsequent  U.S.  Courts  of  Appeals 
decisions  interpreting  Davia  and  section 
504.  See  Dopico  v.  Goldschmidt,  687  F.2d 
644  (2d  Cir.  1962);  American  Public 
Transit  Association  v.  Lewis,  655  F.2d 
1272  p.C.  Cir.  1981)  [APTA)\  see  oho 
Rhode  Island  Handicapped  Action 
Committee  v.  Rhode  Island  Public 
Transit  Authority.  716  P.2d  490  (1st  Or. 
1983). 

These  language  differences  are  also 
supported  by  die  decision  of  the 
Supreme  Court  in  Alexander  v.  Choate, 
469  U.S.  287  (1985),  where  the  Court  held 
that  the  regulations  for  federally 
assisted  programs  did  not  require  a 
recipient  to  modify  its  dtuational 
limitation  on  Medicaid  coverage  of 
inpatient  hospital  care  for  handicapped 
persons.  Clarifying  its  Divis  decision, 
the  Court  explained  that  section  504 
requires  only  "reasonable" 
modifications,  id.  at  300,  and  explicitiy 
noted  that  "the  regulations 
implementing  {  504  [for  federally 
assisted  programs]  are  consistent  with 
the  view  that  reasonable  adjustments  in 
the  natiue  of  the  benefit  offered  must  at 
times  be  made  to  assure  meaningful 
access"  {id.  at  301,  n.2l)  (emphasis 
added). 

Incorporation  of  these  changes, 
therefore,  makes  this  regulation 
implementing  section  504  for  federally 
conducted  programs  consistent  with  the 
Federal  Government's  regulations 
implementing  section  504  for  federally 
assisted  programs,  as  they  have  been 
interpreted  by  the  Supreme  Court.  Many 
of  these  federally  assisted  regulations 
were  issued  prior  to  the  interpretations 
of  section  504  by  the  courts  in  Davis, 
subsequent  lower  court  cases 
interpreting  Davis,  and  Alexander; 
therefore  their  language  does  not  reflect 
the  interpretation  of  section  504 
provided  by  the  Supreme  Court  and  by 
the  various  Courts  of  Appeals.  Of 
Course,  these  federally  assisted 
regulations  must  be  interpreted  to  reflect 
the  holdings  of  the  Federal  judiciary. 
Hence  the  agency  believes  that  there  are 
no  significant  differences  between  this 
final  rule  for  federally  conducted 
programs  and  the  Federal  Government's 
interpretation  of  section  504  regulations 
for  federally  assisted  programs. 

This  regulation  has  oeen  reviewed  by 
the  Department  of  Justice  under 
Executive  Order  12250  (45  FR  72995. 3 
CFR.  1980  Comp..  p.  298). 


It  has  also  been  reviewed  by  the 
Equal  Employment  Opportunify 
Commission  under  Executive  Order 
12067  (43  FR  28967.  3  CFR,  1978  Comp.. 
p.  206).  It  is  not  a  major  rule  within  the 
meanfrig  of  Executive  Order  12291  (46 
FR  13193,  3  CFR,  1981  Comp..  p.  127) 
and,  therefore,  a  regulatory  impact 
analysis  has  noi  been  prepared. 

The  General  Counsel  has  certified  to 
the  Chief  Counsel  for  Advocacy,  Small 
Business  Administration,  that  tlds  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  smaU 
entities.  Therefore,-a  Regulatory 
Flexibilify  Analysis  has  not  been 
prepared  for  purposes  of  the  Regulatory 
Flexibilify  Act  (5  U.S.C.  601-612). 

Thisnde  does  not  contain  collections 
of  information  for  purposes  of  the 
Paperworic  Reduction  Act  (44  U.S.C. 
3501-3520). 

Section-by-Section  Analysis  and 
Respmise  to  CommeDts 

Section  8c.l    Purpose. 

Section  8C.1  states  die  purpose  of  the 
rule,  which  is  to  effectuate  section  119  of 
the  Rehabilitation,  Comprehensive 
Services,  and  Developmental 
Disabilities  Amendments  of  1976,  wliich 
amended  section  504  of  the 
Rehabilitation  Act  of  1973  to  prohibit 
discrimination  on  the  basis  of  handicap 
in  programs  or  activities  conducted  by 
Executive  agencies  or  the  United  States 
Postal  Service. 

No  comments  were  received  on  this 
section  and  it  remains  unchaaged'from 
the  proposed  fule. 

Section  8a2   Application. 

The  regulation  applies  to  all  programs 
or  activities  conducted  by  the  agency. 
Under  this  section,  a  federally 
conducted  program  or  activify  is,  in 
simple  terms,  anything  a  Federal  agency 
does.  Aside  from  empdosrment  there  are 
two  major  categories  of  federally 
conducted  programs  or  activities 
covered  by  this  regulation:  lliose 
involving  general  public  contact  as  part 
of  ongoing  agency  operations  and^those 
directly  administered  by  the  agency  for 
program  beneficiaries  and  participants. 
Activities  in  the  first  category  include 
communication  with  the  public 
(telephone  contacts,  offlce  walk-ins,  or 
interviews)  and  the  public's  use  of  the 
agency's  facilities.  Activities  in  the 
second  category  include  programs  that 
provide  Federal  services  or  beneflts. 
This  regulation  does  not  however,  apply 
to  programs  or  activities  conducted 
outside  the  United  States  that  do  not 
involve  individuals  with  handicaps  in 
the  United  States. 
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No  comments  were  received  on  Uiis 
section. 

Section  8c.3    Definitions. 

"Agency."  For  purposes  of  the 
regulation  "agency"  means  Department 
of  Commerce.  l 

"Assistant  Attorney  General." 
"Assistant  Attorney  General"  refers  to 
the  Assistant  Attorney  General.  Civil 
Rights  Division,  United  States         J 
Department  of  Justice. 

"Auxiliary  aids."  "Auxiliary  aids" 
means  services  or  devices  that  enable 
persons  with  impaired  sensory,  manual, 
or  speaking  skills  to  have  an  equal 
opportunity  to  participate  in  and  enjoy 
the  beneSts  of  the  agency's  programs  or 
activities.  The  definition  provides 
examples  of  commonly  used  auxiliary 
aids.  Although  auxiliary  aids  are 
required  explicitly  only  by  §8c.60(a)(l), 
they  may  also  be  necessary  to  meet 
other  requirements  of  the  regulation. 
Comments  on  the  definition  of 
"auxiUary  aids"  are  discussed  in     i 
connection  with  %  8c.60(aXl]. 

"Complete  complaint."  "Complete 
complaint"  is  defined  to  include  all  the 
information  necessary  to  enable  the 
agency  to  investigate  the  complaint  The 
definition  is  necessary,  because  the  180 
day  period  for  the  agency's  investigation 
[see  S  dc.70(gn  begins  when  it  receives  a 
complete  complaint 

"Facility."  The  definition  of  "facility" 
is  similar  to  that  in  the  section  504 
coordination  regulation  for  federally 
assisted  programs,  28  CFR  41.3(f},  except 
that  the  term  "rolling  stock  or  other 
conveyances"  has  been  added  and  the 
phrase  "or  interest  in  such  property"  has 
been  deleted  to  clarify  its  coverage.  The 
phrase,  "or  interest  in  such  property,"  is 
deleted  because  the  term  "facility,"  as 
used  in  this  regulation,  refers  to 
structures  and  not  to  intangible  property 
rights.  It  should,  however,  be  noted  that 
the  regulation  applies  to  all  programs 
and  activities  conducted  by  the  agency 
regardless  of  whether  the  facility  in 
which  they  are  conducted  is  owned, 
leased,  or  used  on  some  other  basis  by 
the  agency.  The  term  "facility"  is  used  in 
SS  8C.49,  8C.50.  and  8c.70(f). 

"Individual  with  handicaps."  The 
definition  of  "individual  with 
handicaps"  is  identical  to  the  definition 
of  "handicapped  person"  appearing  in 
the  section  504  coordination  regulation 
for  federally  assisted  programs  (28  CFR 
41.31).  Although  section  103(d)  of  the 
Rehabilitation  Act  Amendments  of  1988 
changed  the  statutory  term 
"handicapped  individual"  to  "individual 
with  handicaps,"  the  legislative  history 
of  this  amendment  indicates  that  no 
substantive  change  was  intended.  Tlius, 
although  the  term  has  been  changed  in 


this  regulation  to  be  consistent  with  the 
statute  as  amended,  the  definition  is 
unchanged.  In  particular,  although  the 
term  as  revised  refers  to  "handicaps"  in 
the  plural,  it  does  not  exclude  persons 
who  have  only  one  handicap. 

"Qualified  individual  with 
handicaps."  The  definition  of  "qualified 
individual  with  handicaps"  is  a  revised 
version  of  the  definition  of  "qualified 
handicapped  person"  appearing  in  the 
section  504  coordination  regulation  for 
federally  assisted  programs  (28  CFR 
41.32). 

Paragraph  (1)  of  the  definition  states 
that  a  "qualified  individual  with 
handicaps"  with  regard  to  any  program 
under  which  a  person  is  required  to 
perform  services  or  to  achieve  a  level  of 
accomplishment  is  one  who  can  achieve 
the  purpose  of  the  program  without 
modifications  in  the  program  that  the 
agency  can  demonstrate  would  result  in 
a  fundamental  alteration  in  its  nature. 
This  definition  is  based  on  the  Supreme 
Court's  Davis  decision.  In  that  case,  the 
Court  ruled  that  a  hearing-impaired 
applicant  to  a  nursing  school  was  not  a 
"qualified  handicapped  person"  because 
her  hearing  impairment  would  prevent 
her  from  participating  in  the  clinical 
training  portion  of  the  program.  The 
Court  found  that  if  the  program  were 
modified  so  as  to  enable  the  respondent 
to  participate  (by  exempting  her  from 
the  clinical  training  requirements),  "she 
would  not  receive  even  a  rough 
equivalent  of  the  training  a  nursing 
program  gives."  442  U.S.  at  410.  It  also 
found  that  "the  purpose  of  [the]  program 
was  to  train  persons  who  could  serve 
the  nursing  profession  in  all  customary 
ways,"  id.  at  413,  and  that  the 
resfHindent  would  be  unable,  because  of 
her  hearing  impairment  to  perform  some 
functions  expected  of  a  registered  nurse. 
It  therefore  concluded  that  the  school 
was  not  required  by  section  504  to  make 
such  modifications  that  would  result  in 
"fundamental  alteration  in  the  nature  of 
the  program."  Id.  at  410. 

We  have  incorporated  the  Court's 
language  in  the  definition  of  "qualified 
individual  with  handicaps"  in  order  to 
make  clear  that  such  a  person  must  be 
able  to  participate  in  the  program 
offered  by  the  agency.  The  agency  is 
required  to  make  modifications  in  order 
to  enable  an  applicant  with  handicaps 
to  participate,  but  is  not  required  to  offer 
a  program  of  a  fundamentally  different 
nature.  The  test  is  whether,  with 
appropriate  modifications,  the  applicant 
can  achieve  the  purpose  of  the  program 
offered;  not  whether  the  applicant  could 
benefit  or  obtain  results  &om  some  other 
program  that  the  agency  does  not  offer. 
Although  the  revised  definition  allows 
exclusion  of  some  individuals  with 


handicaps  from  some  programs,  it 
requires  that  an  individual  with 
handicaps  who  is  capable  of  achieving 
the  purpose  of  the  program  must  be 
accommodated,  provided  that  the 
modifications  do  not  fundamentally 
alter  the  nature  of  the  program. 

The  definition  of  "qualified  individual 
with  handicaps"  has  been  revised  to 
make  clear  that  the  agency  has  the 
burden  of  demonstrating  that  a  proposed 
'  modification  would  constitute  a 
fundamental  alteration  in  the  nature  of 
its  program  or  activity.  Furthermore,  in 
demonstrating  that  a  modification  would 
result  in  such  an  alteration,  the  agency 
must  follow  the  procedures  established 
in  SS  8c.50(a)(2)  and  8c.60(d),  which  are 
discussed  below,  for  demonstrating  that 
an  action  would  result  in  undue 
financial  and  administrative  burdens. 
That  is,  the  decision  must  be  made  by 
the  agency  head  or  his  or  her  designee 
in  writing  after  consideration  of  all 
resources  available  for  the  program  or 
activity  and  must  be  accompanied  by  an 
explanation  of  the  reasons  for  the 
decision.  If  the  agency  head  determines 
that  an  action  would  result  in  a 
fundamental  alteration,  the  agency  must 
consider  options  that  would  enable  the 
individual  with  handicaps  to  achieve  the 
purpose  of  the  program  but  would  not 
result  in  such  an  alteration. 

Paragraph  (2)  adopts  the  existing 
definition  of  "qualified  handicapped 
person"  with  respect  to  services  in  the 
coordination  regulation  for  programs 
receiving  Federal  financial  assistance 
(28  CFR  41.32(b)).  Under  this  definiUon, 
a  qualified  individual  with  handicaps  is 
an  individual  with  handicaps  who  meets 
the  essential  eligibility  requirements  for 
participation  in  the  program  or  activity. 

Paragraph  (3)  explains  that  "qualified 
individual  with  handicaps"  means 
"qualified  handicapped  person"  as  that 
term  is  defined  for  purposes  of 
employment  in  the  Equal  Employment 
Opportunity  Commission's  regulation  at 
29  CFR  1613.702(f),  which  is  made 
applicable  to  this  part  by  S  8c.40. 
Nothing  in  this  part  changes  existing 
regulations  applicable  to  employment 

"Section  504."  This  definition  makes 
clear  that  as  used  in  this  regulation, 
"section  504"  applies  only  to  programs 
or  activities  conducted  by  the  agency 
and  not  to  programs  or  activities  to 
which  it  provides  Federal  financial 
assistance. 

Section  8c.  10    Self-evaluation. 

The  agency  shall  conduct  a  self- 
evaluation  of  its  compliance  with 
section  504  within  one  year  of  the 
effective  date  of  this  regulation.  The 
self-evaluation  requirement  is  present  in 


the  existing  section  504  coordination 
regulation  for  programs  or  activities 
receiving  Federal  financial  assistance 
(28  CFR  41.5(b)(2)).  Experience  has 
demonstrated  the  self-evaluation 
process  to  be  a  valuable  means  of 
establishing  a  woridng  relationship  with 
individuals  with  handicaps  that 
promotes  both  effective  and  efficient 
implementation  of  section  504. 

This  final  rule  uses  the  same  provision 
adopted  by  the  Department  of  Justice  in 
its  final  rule  implementing  section  504 
for  its  federally  conducted  programs.  28 
CFR  39.110.  The  Department  of  Justice 
determined  that  this  regulatory  language 
was  appropriate  after  it  had  analzyed 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.),  Executive  Order  12024,  and 
41  CFR  Part  101-6,  the  regulation  of  die 
General  Services  Administration 
implementing  the  Act 

This  final  rule  provides  that  the 
agency  shall  provide  an  opportunity  for 
interested  persons,  including  individuals 
with  handicaps  or  organizations 
representing  individuals  with  handicaps, 
to  participate  in  the  self-evaluation 
process  and  development  of  transition 
plans  by  submitting  comments  (both 
oral  and  written). 

Section  8c.ll    Notice. 

Section  8c.ll  requires  the  agency  to 
disseminate  sufficient  information  to 
employees,  applicants,  participants, 
beneficiaries,  and  other  interested 
persons  to  apprise  them  of  rights  and 
protections  afforded  by  section  504  and 
this  regulation.  Methods  of  providing 
this  information  include,  for  example, 
the  publication  of  information  in 
handbooks,  manuals,  and  pamphlets 
that  are  distributed  to  the  public  to 
describe  the  agency's  programs  and 
activities;  the  display  of  informative 
posters  in  service  centers  and  other 
public  places;  or  the  broadcast  of 
information  by  television  or  radio. 

Section  8c.ll  is,  in  fact  a  broader  and 
more  detailed  version  of  the  proposed 
rule's  requirement  (at  §  8c.60(d))  that  the 
agency  provide  individuals  with 
handicaps  with  information  concerning 
their  rights.  Because  S  Sell 
encompasses  the  requirements  of 
proposed  S  8c.60(d),  that  latter 
paragraph  has  been  deleted  as 
duplicative. 

Section  8c.30   General  prohibitions 
against  discrimination. 

Section  8&30  is  an  adaptation  of  the 
corresponding  section  of  the  section  504 
coordination  regulation  for  programs  or 
activities  receiving  Federal  financial 
assistance  (28  CFR  41.51).  This 
regulatory  provision  attracted  relatively 


few  public  comments  and  has  not  been 
changed  from  the  proposed  rule. 

Paragraph  (a)  restates  the 
nondiscrimination  mandate  of  section 
504.  The  remaining  paragraphs  in  i  ftcJSO 
establish  the  general  principles  for 
analyzing  whether  any  particular  action 
of  the  agency  violates  this  mandate. 
Hiese  principles  serve  as  the  analytical 
foundation  for  the  remaining  sections  of 
the  regulation.  If  the  agency  violates  a 
provision  in  any  of  the  subsequent 
sections,  it  will  also  violate  one  of  the 
general  prohibitions  found  in  S  8c.30. 
When  there  is  no  applicable  subsequent 
provision,  the  ^neral  prohibitions 
stated  in  this  section  apply. 

Paragraph  (b)  prohibits  overt  denials 
of  equal  treatment  of  individuals  with 
handicaps.  The  agency  may  not  refuse 
to  provide  an  individual  with  handicaps 
with  an  equal  opportunity  to  participate 
in  or  benefit  from  its  program  simply 
because  the  person  is  handicapped. 
Such  blatantiy  exclusionary  practices 
often  result  from  the  use  of  irrebuttable 
presiunptions  that  absolutely  exclude 
certain  classes  of  disabled  persons  [e.g., 
epileptics,  hearing-impaired  persons, 
persons  with  heart  ailments)  from 
participation  in  programs  or  activities 
without  regard  to  an  individual's  actual 
ability  to  participate.  Use  of  an 
irrebuttable  presumption  is  permissible 
only  when  in  all  cases  a  physical 
condition  by  its  very  nature  would 
prevent  an  individual  from  meeting  the 
essential  eligibility  requirements  for 
participaton  in  the  activity  in  question. 
It  would  be  permissible,  therefore,  to 
exclude  without  an  individual 
evaluation  all  persons  who  are  blind  in 
both  eyes  bom  eligibility  for  a  license  to 
operate  a  commercial  vehicle  in 
interstate  commerce;  but  it  may  not  be 
permissible  to  disqualify  automatically 
all  those  who  are  bling  in  just  one  eye. 

In  addition,  section  504  prohibits  more 
than  just  the  most  obvious  denials  of 
equal  treatment  It  is  not  enough  to 
admit  persons  in  wheelchairs  to  a 
program  if  the  facilities  in  which  the 
program  is  conducted  are  inaccessible. 
Paragraph  (b)(l)(iii),  therefore,  requires 
that  the  opportunity  to  participate  or 
benefit  afforded  to  an  individual  with 
handicaps  be  as  effective  as  that 
afforded  to  others.  The  later  sections  on 
program  accessibiUty  (SS  8c.49-8c.51) 
and  communications  (S  8c.60)  are 
specific  applications  of  this  principle. 

Despite  Uie  mandate  of  paragraph  (d) 
that  the  agency  administer  its  programs 
and  activities  in  the  most  integrated 
setting  appropriate  to  the  needs  of 
qualified  individuals  with  handicaps, 
paragraph  (b)(l)(iv),  in  conjunction  with 
paragraph  (d),  permits  the  agency  to 
develop  separate  or  different  aids. 


benefits,  or  services  when  necessary  to 
provide  individuals  with  handicaps  with 
an  equal  opportunity  to  participate  in  or 
benefit  from  the  agency's  programs  or 
activities.  Paragraph  (b)(l)(iv)  requires 
that  different  or  separate  aids,  benefits, 
or  services  be  provided  only  when 
necessary  to  ensure  that  the  aids, 
benefits,  or  services  are  as  effective  as 
those  provided  to  others.  Even  when 
separate  or  different  aids,  benefits,  or 
services  would  be  more  effective, 
paragraph  (b)(2)  provides  that  a 
qualified  individual  with  handicaps  still 
has  the  right  to  choose  to  participate  in 
the  program  that  is  not  designed  to 
accommodate  individuals  with 
handicaps. 

Paragraph  (b)(l)(v)  prohibits  the 
agency  firom  denying  a  qualified 
individual  with  handicaps  the 
opportunity  to  participate  as  a  member 
of  a  planning  or  advisory  board. 

Paragraph  (b)(l)(vi)  prohibits  the 
agency  from  limiting  a  qualified 
individual  with  handicaps  in  the 
enjoyment  of  any  right  privilege, 
advantage,  or  opportimity  enjoyed  by 
others  receiving  any  aid  benefit  or 
service. 

Paragraph  (b)(3)  prohibits  the  agency 
from  utilizing  criteria  or  methods  of 
administration  that  deny  individuals 
with  handicaps  access  to  the  agency's 
programs  or  activities.  The  phrase 
"criteria  or  methods  of  administration" 
refers  to  official  written  agency  policies 
and  to  the  actual  practices  of  the 
agency.  This  paragraph  prohibits  both 
blatantiy  exclusionary  policies  or 
practices  and  nonessential  policies  and 
practices  that  are  neutral  on  their  face, 
but  deny  individuals  with  handicaps  an 
effective  opportunity  to  participate. 

Paragraph  (b)(4]  specifically  applies 
the  prohibition  enunciated  in 
S  8c.30(b)(3)  to  the  process  of  selecting 
sites  for  construction  of  new  facilities  or 
existing  facilities  to  be  used  by  the 
agency.  Paragraph  (b)(4]  does  not  apply 
to  construction  of  additional  buildings  at 
an  existing  site. 

Paragraph  (b)(5)  prohibits  the  agency, 
in  the  selection  of  procurement 
contractors,  from  using  criteria  that 
subject  quaUfied  individuals  with 
handicaps  to  discrimination  on  the  basis 
of  handicap. 

Paragraph  (b](e]  prohibits  the  agency 
bom  discriminating  against  qualified 
individuals  with  handicaps  on  the  basis 
of  handicap  in  the  granting  of  licenses  or 
certification.  A  person  is  a  "qualified 
individual  with  handicaps"  with  respect 
to  licensing  or  certification,  if  he  or  she 
can  meet  the  essential  eligibility 
requirements  for  receiving  the  license  or 
certification  (see  S  8c.3). 
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In  additioa,  the  afency  may  aot 
MtabluliTequiteiBaits  for  the  jtrocpams 
or  aofinitiet  «f  licenaeei  or  certified 
entUiet  that  rab)eot  qualified 
individuals  'wiii  handBoa^.to 
discrimiiiation  on  the  basis  of  handsap. 
For  example,  the  agency  must  conqiiy 
with  this  requiiement  when  estaUisfaing 
safety  standards  for  the  •petatioBS  of 
licensees.  In  that  case  the  agency  mast 
ensure  that  standards  that  it 
promulgates  do  not  discriminate  against 
the  employmeat  <^  quatified  incfividuals 
widi  ham^caps  in  an  impermissible 
manner.  i 

Para^^ih  (bKiQ  daes  not  extend 
section  504  directly  to  die  programs  or 
activities  of  bcensees  or  certified 
entities  themselves.  The  programs  or 
activities  of  Federal  licensees  or 
certified  entities  ore  not  tiiemselvef 
federally  conducted  programs  or     l 
activities  nor  are  they  programs  or ' 
activities  receiving  Redoal  fiaancial 
assistance  merely  by  inrtue  of  the 
Federal  license  or  certificate.  However, 
as  noted  above,  section  504  nay  afiect 
the  content  of  the  rules  established  by 
the  agency  for  the  operation  of  the 
program  or  activity  of  the  licensee  or 
certified  entity,  and  thereby  indirectly 
afiiect  limited  aqiects  of  their  operations 

Some  commenters  argued  that  the 
regulation  should  extei^  to  the       | 
activities  of  licensees  or  certified    ' 
entities,  dtim  Coaunuaity  Television  of 
Southern  CafffomJa  v.  Gattfriad  456 
U.S.  498  tlB83J.  In  that  case,  the  Court 
held  that  section  S04  as  appfied  to  i 
federaDy  assisted  programs  did  not' 
require  die  Federal  Communicatiens- 
Commission  to  prohibit  (fiscrindnation 
on  die  basis  of  han(ficap  b|r  ficensed 
broadcasters,  but  that  *tbe  policies 
underlying  the  Cammomcations  AcT 
might  audiorize  die  OomBBSsiai  te  issue 
a  regulation  governing  such 
disorimination.  The  Court  did  oat, 
however,  indicate  Ihat  sectim  504  Itseff 
could  serve  as  the  source  of  sndi 
regulatory  auttiinity. 

The  Court  has  ndld  Ihat  "dwmaaf 
the  words  "public  interest'  ia  a        ( 
regidatoy  statute  is  not  a  baard  lioeme 
to  promote  the  geaerd  pMac  weSwe. 
Rather  die  words  tadce  meanaqg'froai  the 
purposes  of  the  leguiatuij  fe^riaUoa." 
National  Aaaodatiom  for  Ihe  | 

Advancement  of  Colored  People  r. 
Federal  Power  Commmmm.  -OS  US. 
662.  ew  (197^.  Sec&en  Se4  does  not  of 
itself  extaad  an  agenc/ s  aegiiatery 
aotbority  ta  Aeaciviaesvf  ficensees  or 
certified  aMiies. 

Soase  conaMBflws  objected  to  lbs 
omissinai 
regulations  iforj 
pnjpaBB  4Mt  piMieMsa : 
providing  significaet  asdslHiai  to  tm 


organiTatioa  that  discrinunates.  To  the 
extent  that  asststance  froa  tlw  agency 
would  provicte  aignificant  sapport  to  aa 
organizatioB.  it  would  ooostitute  Federal 
fjaancifll  assistance,  aad  the 
organization,  as  a  secipient  of  such 
assistanoe.  would  be  covered  by  the 
agency's  seolk>a  104  regulation  for 
federally  assisted  programs.  The 
regulatory  "sipdficaiit  sssistaace" 
provisioos.  hoarever,  worid  be 
inapprapriate  in  a  regulation  applying 
only  to  iederally  conducted  programs  or 
actiWfies. 

Paragraidi  (c).  provides  that  programs 
conduated  pnrsnant  to  Federal  statute  or 
Executive  order  that  are  designed  to 
benefit  only  ndividuals  with  handicaps 
or  a  gt>ea  class  of  individuals  widi 
haadicaps  may  be  limited  to  those 
individuids  with  handicaps. 

ffMSgispfc(i>.Jiscsiaed  above, 
provides  Aal  ^m  agency  mast 
administer  fSB^asns  arid  activifies  in 
the  amst  itte^ated  setting  appropriate 
to  the  needs  of  qualified  iadwiduals 
withhandicsps. 

Section  8a40   Employment 

Section  ac.40  prohibits  discrimination 
on  the  basis  of  handicap  in  employment 
by  the  agency.  Courts  have  hrid  that 
section  501  as  amended  in  1978,  covers 
the  emphqrment  practices  of  Executive 
agencies.  Gardner  v.  Morris.  752  F.2d 
1271. 1277  (adi  Cir.  1965);  Smith  v.  US. 
Postal  Servioe.  742  F.2d  257, 259-^280  (edi 
Cir.  1981):  finmritt  r.  US.  Postal  Service. 
662  F.2d  282. 302-04  (9di  CiE.  1981). 
Contra  MdDainess  r.  US  Postai 
Service,  744FJSd  1318. 1320^21  (Tdi  Cir. 
1984):  Bsfd  w.  US.  Postal  Serrice,  7S2 
F.2d  411. 4U-li  i0ft  Gr.  1985). 

Courts  sniioniy  have  held  diat  in 
order  togiveefleot  to  section  504  of  the 
Rehabiitatioa  Aot  which  covers 
Fedaial  sa^jloysseat  the  adanaistrative 
psaoadnses  of  aactioa  801  Bust  be 
followed  in  psncawsing  oamplaiats  <rf 
employment  discriaiiBaloa  under 
section  801  Smith.  7AZ  FM  at  262; 
AvHrift«82  F.2dat301  Accostfingly, 
§  8c<i8^BBiphisnasnq  of  this  rule  adopts 
the  de&nliaas.  reqarements  and 
procaduBBS  of  sadiaa  801  as  estiddished 
in  ropdafioasof  the  BqoalEmpkiirmenl 
Opportunity  flaiaiHlssiun  ^BBOQ  at  29 
cm  Psftlflxa.  iaadffitian  to  this 
sectkn.  i^cTOffagspedfiasthattlM 
agency  wiM  aaa  As  existing  ffiOC 
procedures  to  leaebe  aUegadons  of 
emiihufsieat  riiwriminadnn 

Tha  fi— i  irfa  h—  nnfhnmn  r-hanytH, 

except  diat  a  laiesence  to  Ike  Bqpssl 
Employannft  Oppoataalty  CoanaiiHian 
has  beieB  added.  laapoaisUBty  for 
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Exeoative  Order  12067  (S  CPU.  1978 
Comp..  p.  aOH  Onder  ftis  authority,  the 
EEOC  establishes  goverraaeot-tvide 
standards  ea  mmdisoriminatioB  in 
employment  on  the  basis  of  handicap. 
While  tUs  nde  cosdd  define  terms  widi 
respecft  to  e^doynwnt  and  enumerate 
what  practices  are  covered  and  what 
requirements  apply,  the  agency  has 
adopted  EBOC's  recomraeiHlation  that 
to  avoid  dopiicative.  competing,  or 
csnflicting  standards  with  respect  to 
Federal  amptojanent.  reference  in  diese 
rnpilwtioiis  to  the  govamment-wide 
EEOC  rules  is  sufficieBL  Ibe  class  sf 
Federal  enqiloyees  and  applicants  for 
employment  covered  by  section  504  is 
identical  to  or  subsumed  widua  that 
covered  by  section  801.  To  apply 
different  or  lesser  standards  to  pers(H)s 
alleging  violations  of  section  504  could 
lead  unnecessarily  to  confusion  ia  Ike 
enforcement  of  tla  RehabilitaliaB  Act 
with  tesped  to  Federal  employment 

Section  8c.49   Program  accessibility: 
Discriminatioa  prohibited. 

Section  8c4e  states  the  general 
nondiscrimination  principle  underlying 
the  program  accessibility  requirements 
of  SS  8C.50  and  8c.51. 

Section  8c.50   Program  accessibility: 
Existing  facilities. 

TUs  regulatian  adtqits  the  program 
accessibifity  concept  found  in  the 
existing  section  504  coordmation 
regulation  Cor  programs  or  activities 
reoenring  Fednal  financial  assistance 
(28  CFR  4157).  witfi  certain 
modifications.  Tlias,  1 8c.50  requires 
that  each  agency  progiaii  or  activity, 
when  viewed  in  its  antirety.  be  read^y 
accessftle  to  and  usable  by  individuals 
with  handicaps.  The  regulation  also 
makes  dear  that  dw  agency  is  not 
required  to  ssake  eadi  of  its  existing 
facilities  acoessible  (9  8c.S0(aKl)). 
However.  1 8&5a  unlike  88  CFR  41.57, 
places  ejqdidt  liodts  on  the  agency's 
obligatioB  to  ensuse  pragcsm 
accessibility  i  8c^  M(20. 

Paragraph  (a)(2)  gener^  codifies 
recent  case  law  diat  defines  the  scope  of 
the  agency's  obligation  to  ensure 
program  aocessibifity.  This  paragraph 
provides  that  inneMing  die  pragram 
accessibility  reqidrement  die  agency  is 
not  required  to  take  any  action  that 
would  result  in  a  landamental  alteration 
in  the  nature  of  its  program  er  activity  or 
in  undue  finandal  and  administrative 
burdens.  A  idnflar  faitaSon  is  provided 
in  \  8cJ88(d).  Tids  pievlsleB  is  based  on 
dieSapfeme  Goert^  MdiBB  in 
SouthiiatsmOeimmmUtyCMege  r. 
Davis.  442  UA8t7(]r«).  dataeolien 
501  dees  aot  J 


modifications  that  result  in  a 
fundamental  alteration  in  the  nature  of  a 
program,  and  on  the  Court's  statement 
that  section  504  does  not  require 
modifications  that  would  result  in 
"undue  finandal  and  administrative 
burdens."  442  U.S.  at  412.  Since  Davis. 
Courts  of  Appeals  have  applied  this 
limitation  on  a  showing  that  only  one  of 
the  two  "undue  burdens"  would  be 
created  as  a  result  of  the  modification 
sought  to  be  imposed  under  section  504. 
See,  e.g..  Dopico  v.  Goldschmidt,  supra: 
American  Public  Transit  Association  v. 
Lewis  (APTA),  supra. 

Paragraphs  (a)(2)  and  {  8c.60(d)  are 
also  supported  by  the  Supreme  Court's 
dedsion  in  Alexander  v.  Choate,  469 
U.S.  287  (1985).  Alexander  involved  a 
challenge  to  the  State  of  Tennessee's 
reduction  of  inpatient  hospital  care 
coverage  under  Medicaid  fiom  20  to  14 
days  per  year.  Plainti^  argued  that  this 
reduction  violated  section  504  because  it 
had  an  adverse  impact  on  handicapped 
persons.  The  Court  assimied  without 
dedding  that  section  504  reaches  at 
least  some  condud  that  has  an 
unjustifiable  disparate  impact  on 
handicapped  people,  but  held  that  the 
reduction  was  not  "the  sort  of  disparate 
Impact"  discrimination  prohibited  by 
section  504  or  its  implementing 
regulation  [id.  at  299). 

Relying  on  Davis,  the  Court  said  that 
section  504  guarantees  qualified 
handicapped  persons  "meaningful 
access  to  the  benefits  that  the  grantee 
offers"  [id.  at  301)  and  that  "reasonable 
adjustments  in  the  nature  of  the  benefit 
being  offered  must  at  times  be  made  to 
assure  meaningful  access."  [Id.,  n.21) 
(emphasis  added).  However,  section  504 
does  not  require  "  'changes,' 
'adjustments,'  or  'modifications'  to 
existing  programs  that  would  be 
'substantial'  *  *  *  or  diat  would 
constitute  'fundamental  alteration(s)  in 
the  nature  of  a  program' "  [id.,  n.20) 
(dtations  omitted).  Alexander  supports 
the  position,  based  on  Z>aWs  and  the 
earlier,  lower  court  decisions,  that  in 
some  situations,  certain 
accommodations  for  a  handicapped 
person  may  so  alter  an  agency's 
program  or  activity,  or  entail  such 
extensive  costs  and  administrative 
burdens  that  the  refusal  to  undertake 
the  accommodations  is  not 
discriminatory.  Thus  the  faUure  to 
indude  such  an  "undue  burdens" 
provision  could  lead  to  judidal 
invalidation  of  the  regulation  or  reversal 
of  a  particular  enforcement  action  taken 
purstiant  to  the  regulation.  This 
provision  is  therefore  unchanged  bom 
the  proposed  rule. 


Some  commenters  asserted  that  the 
holding  in  Diavis  was  that  the  plaintiff 
was  not  a  qualified  handicappsd  person 
and  that  the  subsequent  reference  to 
"undue  financial  and  administrative 
burdens"  was  mere  dicta.  This  view 
overlooks  the  interpretations  of  Davis 
provided  by  the  Federal  Courts  of 
Appeals  cases  mentioned  above.  The 
AITA  and  Dopico  dedsons  made  it 
dear  that  finaindal  burdens  can  limit  the 
obligation  to  comply  with  section  504. 
See  also  New  Mexico  Association  for 
Retarded  Citizens  v.  New  Mexico,  678  F. 
2d  847  (lOdi  Cir.  1982).  In  addition,  die 
Court  in  Alexander  held  that  the 
"administrative  costs"  of  subjecting  any 
action  affecting  Medicaid  redpients  to  a 
detailed  analysis  of  its  effects  on 
handicapped  people  "would  be  well 
beyond  the  accommodations  that  are 
required  under  Davis. "  (469  U.S.  at  308). 

One  comment  induded  a  lengthy 
anatysis  opposing  the  undue  burdens 
defense.  Ibis  comment  was  premised  on 
the  assumption  that  the  proposed 
regulation  was  substantively 
inconsistent  with  the  regulations  for 
federaUy  assisted  programs.  This 
assumption  is  incorrect  Judidal 
interpretations  have  established  that 
neither  section  504  nor  the  regulations 
for  federally  assisted  programs  establish 
an  unlimited  obligation  to  modify 
programs  or  activities  to  accommodate 
individuals  with  handicaps. 

This  comment  also  aigued  that  APTA 
is  no  longer  good  law,  in  view  of  the 
Supreme  Court's  dedsion  in 
Consolidated  Rail  Corp.  v.  Darrone,  465 
U.S.  624  (1984)  [Conrail),  in  which  die 
Court  said  that  Congress  intended, 
through  the  1978  amendments  to  the 
statute,  to  codify  the  HFW  regulation. 
Other  commenters  also  argued  that 
Co/utu/ prohibits  departures  from  the 
language  of  the  federally  assisted 
regulation.  The  Conrail  dedsion 
addressed  only  the  question  of 
employment  coverage  under  the  Statute 
and  cannot  be  read  to  mean  that 
Congress  "codified"  other  parts  of  the 
regulation.  Furthermore,  the  undue 
burdens  defense  is  not  inconsistent  with 
the  HEW  regulation;  in  fact  the 
employment  provisions  of  the  HEW 
regulation — ^those  addressed  in 
Coiuxiil— do  include  an  "imdue 
hardship"  defense.  This  position  is 
confirmed  by  the  Supreme  Court's 
decision  in  Alexander.  There  the  Court 
referred  to  its  previous  recognition  in 
Conrail  of  the  regulation  as  "an 
important  source  of  guidance  on  the 
meaning  of  section  504,"  Alexander,  488 
U.S.  at  304,  n.21  and  at  the  same  time, 
as  discussed  above,  enqihasized  that 


section  504  does  not  mandate  extensive 
costs  and  administrative  burdens. 

The  agency  is  adopting  the  proirased 
rule's  procedural  requirements  for 
application  of  the  "fundamental 
alteration"  and  "undue  finandal  and 
administrative  burdens"  language.  The 
agency  believes  that  in  most  cases, 
making  an  agency  program  accessible 
will  not  resiut  in  undue  burdens.  In 
detennining  whether  finandal  and 
administrative  burdens  are  undue,  all 
agency  resources  available  for  use  in  the 
funding  and  operation  of  the  conducted 
program  or  activity  should  be 
considered.  The  burden  of  proving  that 
compliance  with  section  8c.50(a]  would 
fundamentally  alter  the  nature  of  a 
program  or  activity  or  would  result  in 
undue  finandal  and  administrative 
burdens  rests  with  the  agency.  The 
dedsion  that  compliance  would  result  in 
such  alteration  or  burdens  must  be 
made  by  the  Secretary  of  Commerce  or 
the  Secretary's  designee  and  must  be 
accompanied  by  a  written  statement  of 
the  reasons  for  reaching  that  conclusioa 
Any  person  who  believes  that  he  or  she 
or  any  specific  dass  of  persons  has  been 
injured  by  the  Secretary's  dedsion  or 
failure  to  make  a  dedsion  may  file  a 
complaint  under  the  compliance 
procedures  established  in  section  8c.70. 
This  paragraph,  however,  does  not 
establish  an  absolute  defense;  it  does 
not  relieve  the  agency  of  all  obligations 
to  individuals  with  handicaps.  Although 
the  agency  is  not  required  to  take 
actions  that  would  result  in  a 
fundamental  alteration  in  the  nature  of  a 
program  or  activity  or  in  undue  financial 
and  administrative  burdens,  it 
nevertheless  must  take  any  other  steps 
necessary  to  ensure  that  individuals 
with  handicaps  receive  the  benefits  and 
services  of  the  federally  conducted 
program  or  activity. 

A  commenter  argued  that  the  dedsion 
that  an  action  would  result  in  undue 
burdens  should  be  based  on  the 
resources  of  the  agency  as  a  whole.  The 
agency  believes  that  its  entire  budget  is 
an  inappropriate  touchstone  for  making 
determinations  as  to  undue  financial 
and  administrative  burdens.  Parts  of  the 
agency's  budget  can  be  earmarked  for 
specific  purposes  and  are  simply  not 
available  for  use  in  making  the  agency's 
programs  accessible  to  disabled 
persons. 

Paragraph  (b)  sets  forth  a  number  of 
means  by  which  program  accessibility 
may  be  achieved,  including  redesign  of 
equipment  reassignment  of  services  to 
accessible  buildings,  and  provision  of 
aides.  In  choosing  among  methods,  the 
agency  shall  give  priority  consideration 
to  those  that  wdll  be  consistent  with 
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proviaiaa  «f  jervice*  te  the  most 
integrated  settuis  ejiiinpiiite  t«  the 
needs  of  individiuda  wi^  iMsdic^s. 
Structural  diangei  in  existing  faciiities 
are  required  only  when  thene  ia  bo  other 
feasiblie  way  to  jnake  the  agency'* 
program  accessible.  The  agency  may 
comply  %vith  the  {wogram  accfwihiBiy 
requirement  by  delivering  services  at 
alternate  accessible  sites  or  making 
home  visits  as  apjxopriate. 

Paragraphs  (c)  and  {d]  establi^  tane 
periods  for  oompljnog  with  the  ]w«yaiii 
accessibility  requirement  As  currenfly 
required  for  federally  assisted  programs 
by  28  CFR  41.57(b),  Sie  ageiu^  must 
make  any  aeceaaaiy  structural  changes 
in  facilities  as  soon  as  praeticafale,  Imt 
in  no  event  later  than  three  years  after 
the  effective  dale  af  tfaia  r^ulatioii. 
Where  staictural  moifficalioos  are 
required,  a  transition  plan  ^laB  be 
developed  within  six  laooflw  of  the 
effective  date  of  this  regulatian.  Aside 
from  structural  changes,  all  oflier 
necessary  steps  to  achieve  ooaipliance 
shall  be  taken  witfapjixty  days. 

Sectloa  8c^    J¥agnua  accessibilMy: 
New  coastructioa  and  aheradons. 

OveAappin$  coverage  exists  with 
respect  to  new  construction  and 
alterations  mider  section  504,  section 
502  of  tiie  Refaabflftation  Act  of  1973,  as 
amended  {29  USjQ  79^  and  tiie 
ArdBtectord  Bazriers  Act  of  nee,  as 
amended  (42  UJSjC  4151-C157).  Seclian 
80.51  provides  that  those  buddings  diat 
are  constmcted  or  altered  by,  on  behalf 
of,  or  for  the  use  of  the  agency  shall  be 
designed,  constrected,  or  altered  to  be 
rea<hly  accessible  to  aad  usable  1^ 
individuals  wiflilMmdicaps  in 
accordance  with  41  CFR  101-19.600  to 
101-11JB07.  Hiis  standard  was 
proanjgated  pursuant  to  the 
Architectard  Barriers  Act -of  1968,  as 
amended  (42  U.S.C.  41S1-41J7).  Iti^ 
appropriate  to  adopt  the  exisfing 
Architectural  Barriers  Act  ataadard  for 
section  504  compliance  because  new 
and  altered  boikfings  stAject  to  tins 
regulation  are  also  subject  to  the 
Architectural  Barrien  Act  and  because 
adoption  of  tke  standard  will  avoid 
duplicative  and  possAily  inconsistent 
standards. 

Existing  buildings  leased  by  the 
agency  after  the  effective  date  of  this 
regulation  are  not  required  by  the  i 
regulation  to  meet  accessibility       i 
standards  simply  by  virtue  of  beiqg 
leased.  They  aze  subject,  howevec,  to 
the  program  accessibility  standod  Isr 
existing  facilities  in  S  8c.S0.  To  the  j 
extent  the  buildings  are  newly 
constructed  or  altered,  they  nnist  alsa 
meet  the  new  conatmctioii  and 
alteration  requirements  of  i  flcSl. 


Federal  practice  nader  section  S04  has 
always  treated  aearif  iaaee 
as  subject  to  the  enating  facility 
program  accessibility  standard.  UnHke 
the  constmctioB  «l  new  buildings  where 
architectHxal  banaeta  can  be  avoided  at 
little  or  no  cost  the  application  of  new 
construction  standards  to  an  existing 
building  being  kimed  raises  the  sam^ 
prospect  of  retrofitting  buUdiogs  as  Ihe 
use  it  an  existing  Federal  facility,  and 
the  agency  bdieses  ^te  same  program 
accessibility  standard  should  apply  to 
both  owned  and  leased  existing 
buildmgs. 

In  Rose  r.  Uaited  States  Postal 
Service.  77t  F.2d  1SS5  (9th  Or.  ige),  ihe 
I^nthCSnaat  beM  that  the  Aidritecfaaal 
Barriers  Act  fsqnes  accesailri&ty  at  tiie 
time  of  lease,  the  Rose  court  did  not 
address  the  issue  of  whether  section  504 
likewise  requires  accessibility  as  a 
contfition  of  lease,  and  the  case  was 
remanded  ta  the  District  Court  for, 
among  odier  things,  consideration  of 
dat  issue.  Hie  agency  may  provide 
more  specific  guidanoe  an  sectioii  504 
requirements  for  laaaed  builda^gs  after 
the  litigatian  is  completed. 

Section  8c80    Comnrnnicatinss. 

Section  8c.60  requires  the  agency  to 
take  appropriate  steps  to  eoave 
effective  coounuaicatieB  arift  penannel 
of  other  Fedesal  mstHaat,  appKaali. 
participanta.  and  anembeia  af  fta  pafc&c 
These  steps  shall  include  pmoedMBaior 
determining  when  auxiliaiy  aids  aza 
necessary  under  f  8c.eO(aXl)  to  afiord 
an  individual  wifli  liandicapa  aa  eqnal 
opportunity  to  pailwapate  ia.  and  eiqoy 
the  ben^ts  of,  the  agency's  program  ar 
activity.  Tliey  shall  also  indode  an 
opportoaity  for  tn^viduals  with 
handicaps  to  reqaest  the  aaidliaiy  aods 
of  their  dnioe.  Tnis  expreased  duiice 
shall  be  gS ven  pnmaiy  coasideialian  by 
the  agency  (f  aonfaXtXiB-  The  agency 
shall  honor  tis  t^aice  uaiaBS  it  caa 
demonstrate  tint  aaother  effective 
means  of  ceraanaacaitton  odats  or  4nt 
use  of  the  aieans  choeen  worid  not  be 
required  under  i  tcJOfd).  Tliat 
paragraph  linils  Ibe  obligaliMii  of  the 
agency  to  ensure  effective 
commanicafiaa  ia  aooordaaoe  arilh 
Davis  and  Ae  lower  court  oyiuione 
interpreting  it  (sea  wupra  preamble 
9  8c.50(a)(^.  Unless  not  required  by 
§  8c.60(d),  ttie  agency  shall  provide 
auxiliary  aids  at  no  cost  to  the 
individiial  with  handicaps. 

One  oomnenter  atgued  that  die 
comnmotcation  section  sfaoukl  requke 
that  comnwaii  alifins  for  handicapped 
people  be  "^qnal"  to  those  for  aon- 
hamificappad  people,  not  merely 
"effectia&"  The  legalatien  requires  the 
agency  to  praaide  aoxiliaiy  akb  to 


ensure  that  iadrvidoris  wlfli  handicaps 
have  "an  eqaal  opportunity  to 
paitidpate  in.  and  enjoy  ihe  benefits  of, 
a  program  or  activity  conducted  by  the 
agency."  Whn«  the  farm  of 
comnunicatian  is  difierent  for 
individuals  wiA  hamhcaps  tfmn  for  non- 
handicapped  paaple|e.f .,  oral  instead  of 
writtea  isr  hlhid  people,  ai^i  language 
instead  of  apeach  ibr  deaf  people)  the 
effectiva»ss  of  die  ooramanicadon  is 
the  onl^  appropriate  measareaiealaf 
equally  aftoaatmeoL 

in  aoaae  drcamstanoea.  a  notepad  and 
written  materials  m^  be  anSkaent  to 
permit  efiectiveconununicatioB  with  a 
hearing-impaired  person,  in  many 
cinnanstaaces,  however,  they  may  not 
be,  particularly  wdi^  the  infarmatian 
being  communicated  is  oonplex  or 
exchanged  for  a  lengthy  period  of  time 
[e.g^  a  meeting  or  where  die  hearing- 
impaired  applicant  or  parficipant  is  not 
skilled  in  spoken  or  written  languape.  In 
diese  cases,  a  sign  language  inteipreter 
may  be  appropriate.  For  vision-impaired 
persons,  effective  communication  might 
be  achieved  "by  several  means,  induding 
readers  and  audio  recordings.  In 
general  fhe  agency  intends  to  inform  the 
public  of  (1)  £e  communications 
services  it  offers  to  afford  individuals 
with  handicaps  an  equal  opportunity  to 
partidpate  in  or  benefit  from  its 
programs  or  activities,  (2]  the 
opportune  to  request  a  particular  mode 
of  communicatioa,  and  (3)  the  agency's 
preferences  regarding  auxiliary  aids  if  it 
candemoastrete  that  several  different 
modes  are  effective. 

The  agency  shell  ensure  efiective 
conraunicaSoB  wiA  visioft-iffipaired 
and  hearing  nnprtred  piisiiiiu  involved 
in  hearings  conducted  hy  the  agency. 
Auxiliary  aids  nmst  be  afforded  where 
necessaiy  to  ensme  effective 
communicatiea  aft  Ae  proceedings. 
When  sign  language  interpreters  are 
necessary,  die  wgonqr  amy  requae  diet 
it  be  givea  leasonahle  nofioe  prior  to  the 
preceefing  of  the  need  ior  aa 
interpreter.  Moreeaw,  fte  agency  need 
not  provide  imfividanlly  prescribed 
devices,  readers  forpanoaal  use  or 
study,  or  odier  devioea  of  a  personal 
nature  (S  dc^BiMtlKKll.  Far  example, 
the  agency  aaed  aM  psovide  eye  classes 
or  hearing  aids  to  sfpfioarts  or 
partidpants  ia  its  p«'y"*  Similariy, 
the  regulation  dnsnottaqBire  the 
agency  to  psovide  wfaeddiairs  to 
persons  with  mobility  impairments. 

A  commenter  suggested  that  die 
language  ia  proposed  f  8c.60(a)(l)(ii) 
that  states  that  the  agency  need  not 
provide  indhridually  prescribed  devices 
or  readers  tat  pmaonal  use  or  study  be 
modified  to  state  that  such  daidoes  are 


not  required  for  'iumprognm  matoiaL" 
This  suggestion  has  not  been  adopted 
because  it  is  less  dear  than  the  existing 
formulation,  which  is  intended  to 
distinguish  between  communications 
that  are  necessaiy  to  obtain  the  benefits 
of  Federal  programs  and  those  that  are 
not  and  which  parallels  the 
requirements  of  the  Federal 
Government's  section  504  regulations  for 
federally  assisted  programs.  For 
example,  a  federally  operated  library 
would  have  to  ensure  effective 
communication  between  its  librarian 
and  a  patron,  but  not  between  the 
patron  and  a  friend  who  had 
accompanied  bim  or  her  to  the  library. 
Paragraph  (b)  requires  the  agency  to 
provide  iitfbrmation  to  individuals  with 
hancBcaps  concerning  accessible 
services,  activities,  and  fadlities. 
Paragraph  (c]  requires  the  agency  to 
provide  signs  at  inaccessible  facilities 
that  direct  users  to  locations  with 
information  about  accessible  facilities. 

Section  8c.  70    Compliance  procedures. 

Parapaph  (a)  specifies  that 
paragraphs  (c)  through  (1)  of  this  section 
establish  the  procedures  for  processing 
complaints  other  than  employment 
complaints.  Paragraph  (b)  provides  that 
the  agenqr  will  process  employment 
complaints  according  to  procedures 
established  in  existing  regulations  of  the 
EEOC  (29  CFR  Part  1613)  pursuant  to 
section  501  of  the  Rehabilitation  Act  of 
1973  (29  U.S.C  791). 

Paragraph  (c)  of  the  proposed  rule 
provided  that  the  head  of  the  agency 
would  designate  an  offidal  to  be 
responsible  for  coordinating 
implementation  of  this  section. 
However,  this  regulation  has  been 
revised  to  designate  the  offidal 
responsible  for  coordinating 
implementation  of  §  8c.70  and  to  provide 
an  address  to  which  complainte  may  be 
sent 

The  agency  is  required  to  accept  and 
investigate  all  complete  complaints 
(§  8c.70(d)).  If  it  determines  diet  it  does 
not  have  jurisdiction  over  a  complaint  it 
shall  prompdy  notify  the  complainant 
and  make  reasonable  efforts  to  refer  the 
complaint  to  the  appropriate  entity  of 
the  Federal  Government  (§  8c.70(e)). 

One  commenter  on  the  compliance 
procedures  suggested  that  die  agency 
should  be  required  to  refer  a  complaint 
to  the  appropriate  agency  when  it  does 
not  have  jurisdictiooi  over  it  The 
proposed  r\de  merely  required  the 
agency  to  make  reasonable  efforts  to  do 
so.  The  agency  has  not  adopted  this 
suggestion  because  of  several  possible 
circumstances  in  which  the  agency 
might  not  be  able  to  successfiilly  refer  a 
complaint  For  example,  the  agoicy 


might  receive  a  complaint  that  no 
Federal  agency  would  have  jurisdiction 
over  or  that  did  not  contain  suffident 
information  to  identify  the  appropriate 
agency. 

Paragraph  (f)  requires  the  agency  to 
notify  the  Architectural  and 
Transportation  Barriers  Compliance 
Board  upon  receipt  of  a  complaint 
alleging  that  a  building  or  fadlify 
subject  to  the  Architectural  Barriers  Ad 
was  designed,  constructed,  or  altered  in 
a  manner  that  does  not  provide  ready 
access  to  and  use  by  individuals  with 
handicaps. 

Paragraph  (g)  requires  the  agency  to 
provide  to  the  coraplaiaant  in  writing, 
findings  of  fact  and  conclusions  of  law, 
the  relief  granted  if  noncompUance  is 
found,  and  notice  of  the  right  to  appeal 
(S  8c.70(g]).  One  appeal  within  the 
agency  shall  be  provided  ({  8c.70  (i)). 
The  appeal  will  not  be  heard  by  the 
same  person  who  made  the  initial 
determination  of  compliance  or 
noncompliance  (§  8c.70(i]). 

Paragraph  (1)  permits  the  agency  to 
delegate  ite  authority  for  investigating 
complaints  to  other  Federal  agendes. 
However,  the  statutory  obligation  of  the 
agency  to  make  a  final  determination  of 
compliance  or  noncompliance  may  not 
be  delegated. 

One  commenter  suggested  that  the 
compliance  procedures  include:  (a)  A 
provision  to  ensure  that  all  other 
regulation  forms  and  directives  issued 
by  the  agency  are  superseded  by  the 
nondiscrimination  requirements  of  this 
regulation;  (b)  a  provision  lot  judicial 
review,  (c)  a  provision  for  the 
availability  of  the  Federal  agency  to 
award  attorney  fees  in  administrative 
proceedings:  and  (d)  a  provision  for  the 
availability  of  compensation  to  the 
prevailing  party. 

A  statement  that  previous 
inconsistent  agency  directives  are 
superseded  is  unnecessary  as  that  is  the 
ordinary  effect  of  regulations.  The 
purpose  of  the  regulations  on 
compliance  procedures  is  to  notify 
affected  persons  of  die  means  to  seek  an 
administrative  remedy.  It  is  beyond  our 
jurisdictioo  to  specify  that  judicial 
review  is  available  to  complainants. 
That  issue  is  for  the  courts  to  resolve. 
Nothing  in  tide  V  of  the  Rehabilitation 
Act  provides  for  the  agency  award  of 
attorneys  fees  or  compensation  to 
complainants  in  administrative 
proceedings  other  than  those  involving 
Federal  employees. 

list  of  Subjacte  in  15  CFR  Part  8c 

Blind.  Buildtaigs,  Civil  Righta, 
Employment  Equal  Employment 
Opportunity,  Federal  builcQngs  and 


facilities,  Handicapped.  Government 
employees. 

Date:  April  14. 198& 
Kathartoe  Bulow. 
Assistant  Secretary  for  Administration. 

For  the  reasons  set  forth  in  the 
preamble.  Chapter  15,  snbtitie  A  of  the 
Code  of  Federal  Regulations  is  amended 
by  adding  Part  8c  to  read  aa  follows: 

PART  8o-ENFORCEMEIiT  OF 
NONDISCRtMINATION  ON  THE  BASIS 
OF  HANDICAP  IN  PROQRAMS  OR 
ACTIVITIES  CONDUCTED  BY  THE 
DEPARTMENT  OF  COHMERCE 

8c.l    Purpose. 

8C.2    Application. 

8c.3    Definitions. 

8c.4  through  8c.9    (Reserved) 

SclO    Self-evaluation. 

8cll    Notice. 

8C.12  through  8c.29    (Reserved] 

8c.30    General  prohibitions  againsi 

discrimination. 
8C.31  through  8c.39    [Reserved] 
8c40  -fimployinent 
8C.41  through  ac48    (Reserved) 
8C.49    Program  accessibility:  CHscrimination 

prohBitted. 
8c.50    Program  accessibility:  Existing 

facilities. 
ScSl    Pro-am  accessibility:  New 

construction  and  alterations. 
8&52  through  8c.59  (Reserved] 
8C.60  Communications. 
8C.61  throu^  8ce9  [Reserved] 
8c.70  Compliance  procedures. 
80.71  through  8C.90  [Reserved] 
Autliarity:2BUS.C794. 

{Set    Purpesa. 

This  part  effectuates  section  119  of  the 
Rehabilitation,  Comprehensive  Services, 
and  Developmental  Disabilities 
Amendments  of  1976,  which  amended 
section  504  of  the  Rehabilitation  Act  of 
1973  to  prohibit  discrimination  on  the 
basis  of  handicap  in  programs  or 
activities  conducted  by  Executive 
agencies  or  the  United  States  Postal 
Service. 

§80.2   Applicatkm. 

This  part  appUes  to  all  {wograms  or 
activities  conducted  by  the  agency 
except  for  programs  or  activities 
conducted  outside  the  United  States  that 
do  not  involve  individuals  with 
handicaps  in  the  United  States. 

9<cJ    Definitions. 
For  purposes  of  this  part  the  term — 
"Agency"  means  the  Department  of 

Commerce. 
"Assistant  Attorney  General"  means 

the  Assistant  Attorney  General,  Civil 

Rights  Division.  United  States 

Department  of  Justice. 
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"Auxiliary  aids"  means  services  or 
devices  that  enable  persons  with 
impaired  sensory,  manual,  or  speaking 
sk^  to  have  an  equal  opportunity  to 
participant  in,  and  enjoy  the  benefits  of, 
programs  or  activities  conducted  by  the 
agency.  For  example,  auxiliary  aids 
useful  for  persons  with  impaired  vision 
include  readers,  Brailled  materials, 
audio  recordings,  and  other  similar 
services  and  devices.  Auxiliary  aids 
useful  for  persons  with  impaired  hearing 
include  telephone  handset  amplifiers, 
telephones  compatible  with  hearing 
aids,  telecommunication  devices  for 
deaf  persons  (TDD's),  interpreters,  j 
notetakers,  written  materials,  and  other 
similar  services  and  devices. 

"Complete  complaint"  means  a 
written  statement  that  contains  the 
complainant's  name  and  address  and 
describes  the  agency's  alleged 
discriminatory  action  in  sufficient  detail 
to  inform  the  agency  of  the  nature  and 
date  of  the  alleged  violation  of  section 
504.  It  shall  be  signed  by  the 
complainant  or  by  someone  authorized 
to  do  so  on  his  or  her  behalf.  Complaints 
filed  on  behalf  of  classes  or  third  parties 
shall  describe  or  identify  (by  name,  j 
possible]  the  alleged  victims  of 
discrimination. 

"Facility"  means  all  or  any  portion  of 
buildings,  structures,  equipment,  roads, 
walks,  paiking  lots,  rolUng  stock  or 
other  conveyances,  or  other  real  or 
personal  property. 

"Individual  with  handicaps"  means 
any  person  who  has  a  physical  or 
mental  impairment  that  substantially 
limits  one  or  more  major  life  activities, 
has  a  record  of  such  an  impairment,  or  is 
regarded  as  having  such  an  impairment. 
As  used  in  this  definition,  the  phrase: 

(1)  "Physical  or  mental  impairment" 
includes — 

(i)  Any  physiological  disorder  or 
condition,  cosmetic  disfigurement,  or 
anatomical  loss  affecting  one  or  more  of 
the  following  body  systems: 
Neurological;  musculoskeletal:  si>ecial 
sense  organs;  respiratory,  including 
speech  organs;  cardiovascular; 
reproductive;  digestive;  genitourinary, 
hemic  and  lymphatic;  skin;  and 
endocrine;  or 

(ii)  any  mental  or  psychological 
disorder,  such  as  mental  retaridation. 
organic  brain  syndrome,  emotional  or 
mental  illness,  and  specific  learning 
disabilities.  The  term  "physical  or 
mental  impairment"  includes,  but  is  not 
limited  to,  such  diseases  and  conditions 
as  orthopedic,  visual,  speech,  and 
hearing  impairments,  cerebral  palsy, 
epilepsy,  muscular  dystrophy,  multiple 
sclerosis,  cancer,  heart  disease, 
diabetes,  mental  retardation,  emotional 


illness,  and  drug  addiction  and 
alcoholism 

(2)  "Major  life  activities"  includes 
functions  sudi  as  caring  for  one's  self, 
performing  manual  tasks,  walking, 
seeing,  hearing,  spealdng.  breathing, 
learning,  and  woridng. 

(3)  "Has  a  record  of  such  an 
impairment"  means  has  a  history  of,  or 
has  been  misclassified  as  having,  a 
mental  or  physical  impairment  that 
substantially  limits  one  or  more  major 
life  activities. 

(4)  "is  regarded  as  having  an 
impairment"  means — 

(i)  Has  a  physical  or  mental 
impairment  that  does  not  substantiaUy 
limit  major  life  activities  but  is  treated 
by  the  agency  as  constituting  such  a 
limitation; 

(ii)  Has  a  physical  or  mental 
impairment  that  substantially  limits 
major  life  activities  only  as  a  result  of 
the  attitudes  of  others  towards  such 
impairment;  or 

(iii)  Has  none  of  the  impairments 
defined  in  subparagraph  (1)  of  this 
definition  but  is  treated  by  the  agency 
as  having  such  an  impairment 

"Qualified  individual  with  handicaps" 
means — 

(1)  With  respect  to  any  agency 
program  or  activity  under  which  a 
person  is  required  to  perform  services  or 
to  achieve  a  level  of  accomplishment,  an 
individual  with  handicaps  who  meets 
the  essential  eligibility  requirements  and 
who  can  achieve  the  purpose  of  the 
program  or  activity  without 
modifications  in  the  program  or  activity 
that  the  agency  can  demonstrate  would 
result  in  a  fundamental  alteration  in  its 
nature; 

(2)  With  respect  to  any  other  program 
or  activity,  an  individual  with  handicaps 
who  meets  the  essential  eligibility 
requirements  for  participation  in,  or 
receipt  of  benefits  ftota,  that  program  or 
activity;  and 

(3)  "Qualified  handicapped  person"  as 
that  term  is  defined  for  purposes  of 
employment  in  29  CFR  1613.702(f),  which 
is  made  apphcable  to  this  part  by 
S8C.40. 

"Section  504"  means  section  504  of  the 
Rehabilitation  Act  of  1973  (Pub.  L  93- 
112,  87  Stat.  394  (29  U.S.C.  794)),  as 
amended  by  the  Rehabilitation  Act 
Amendments  of  1974  (Pub.  L  93-516, 88 
Stat.  1617);  the  Rehabilitation. 
Comprehensive  Services,  and 
Developmental  Disabilities 
Amendments  of  1978  )Pub.  L  95-602, 92 
Stat.  2955);  and  the  Rehabilitation  Act 
Amendments  of  1966  (Pub.  L  99-506, 100 
StaL  1810).  As  used  in  this  part,  section 
504  ai^lies  oidy  to  programs  or 
activities  conducted  by  Executive 


agencies  and  act  to  federally  assisted 
programs. 

H8c.4.ltweugh8ca   [ReMrved] 

Slc.10   SM-vntimMon. 

(a)  The  agency  shall  by  July  26^  1989, 
evaluate  its  current  policies  and 
practices,  and  the  effects  thereof,  that 
do  not  or  may  not  meet  the  requirements 
of  this  part  and,  to  the  extent 
modification  of  any  such  policies  and 
practices  is  required,  the  agency  shall 
proceed  to  make  the  necessary 
modifications. 

(b)  The  agency  shall  provide  an 
opportunity  to  interested  persons, 
including  individuals  with  handicaps  or 
organizations  representing  individuals 
with  handicaps,  to  participate  in  the 
self-evaluation  process  by  submitting 
comments  (both  oral  and  written). 

(c)  The  agency  shall  until  three  years 
following  the  completion  of  the  self- 
evaluation,  maintain  on  file  and  make 
available  for  public  inspection: 

(1)  A  description  of  areas  examined 
and  any  problems  identified,  and 

(2)  A  description  of  any  modifications 
made. 

9Se.ll    Notte*. 

The  agency  shall  make  available  to 
employees,  applicants,  participants, 
beneficiaries,  and  other  interested 
persons  such  information  regarding  the 
provisions  of  this  part  and  its 
applicability  to  the  programs  or 
activities  conducted  by  the  agency,  and 
make  such  information  available  to 
them  in  such  manner  as  the  Secretary  of 
Commerce  or  the  Secretary's  designee 
finds  necessary  to  apfnlse  such  persons 
of  the  protections  against  discrimination 
assured  them  by  section  504  and  this 
regulation. 

9Sc.l2ttirough98c.29   [n—ecwd] 

98e.30    QwMral prahMtlom against 
discrlmlnallon. 

(a)  No  qualified  individual  with 
handicaps  shall  on  the  basis  of 
handicap,  be  excluded  bom 
participation  in,  be  denied  the  benefits 
of,  or  otherwise  be  subjected  to 
discrimination  under  any  program  or 
activity  conducted  by  the  agency. 

(b)(1)  The  agency,  in  providing  any 
aid,  benefit  or  service,  may  not  directly 
or  through  contractual  licensing,  or 
other  arrangements,  on  the  basis  of 
handicap —  ' 

(i)  Deny  a  qualified  individual  with 
handicaps  the  opportunity  to  participate 
in  or  benefit  fit>m  the  aid,  benefit  or 
service: 

(ii)  Afford  a  qualified  individual  with 
handicaps  an  opportunity  to  participate 


in  or  benefit  from  the  aid.  benefit  or 
service  that  is  not  equal  to  that  afforded 
others; 

(iii)  Provide  a  qualified  individual 
writh  handicaps  with  an  aid,  benefit  or 
service  that  is  not  as  effective  in 
affording  equal  opportunity  to  c^tain  the 
same  result  to  gain  the  same  benefit  or 
to  reach  the  same  level  of  achievement 
as  that  provided  to  others; 

(iv)  I^ovide  different  or  separate  aid, 
benefits,  or  services  to  individuals  with 
handicaps  or  to  any  class  of  individuals 
with  handicaps  than  is  provided  to 
others  unless  such  action  is  necessary  to 
provide  qualified  individoab  with 
handicaps  with  aid,  benefits,  or  services 
that  are  as  effective  as  those  provided  to 
others; 

(v)  Deny  a  qualified  individual  with 
handicaps  the  opportunity  to  participate 
as  a  member  of  a  planning  or  advisory 
board;  or 

(vi)  Otherwise  limit  a  qualified 
individual  with  handicaps  in  the 
enjoyment  of  any  ri^tA,  privilege, 
advtmtage,  or  oppcMtunity  enjoyed  by 
others  receiving  the  aid,  benefit  or 
service. 

(2)  The  fgency  may  not  deny  a 
qualified  individual  with  handicaps  the 
opportunity  to  participate  in  programs  or 
activities  tiiat  are  not  separate  or 
different  despite  the  existence  of 
permissibly  separate  or  different 
programs  or  activities. 

(3)  The  agency  may  not  directly  or 
through  contractual  or  other 
arrangements,  utilise  criteria  or  methods 
of  administration  the  purpose  or  effect 
of  which  would — 

(i)  Subject  qualified  individuals  with 
handicaps  to  discrimination  on  the  basis 
of  handicaps;  or 

(ii)  Defeat  or  substantially  impcur 
accomplishment  of  the  objectives  of  a 
program  or  activity  with  respect  to 
individuals  with  handicaps. 

(4)  The  agency  may  not  in 
determining  the  site  or  location  of  a 
facility,  meike  selections  the  purpose  or 
effect  of  which  would — 

(i)  Exclude  individuals  with  handicaps 
from,  deny  them  the  benefits  of,  or 
otherwise  subject  them  to  disciiaiaation 
under  any  pro-am  or  activity  conducted 
by  the  agency;  or 

(ii)  Defeat  or  substantially  inqiair  the 
accomplishment  of  the  objectives  of  a 
program  with  respect  to  indivkhwis  with 
haiKlicaps. 

(5)  The  agency,  in  the  aelectioB  ot 
procurement  oontFoctors,  may  not  use 
criteria  that  sabject  qualified  inifividiials 
with  hondicaiM  to  discrimination  on  the 
basis  of  handicap. 

(6)  The  agency  may  not  administer  a 
licensing  or  certification  program  in  a 
manner  that  subjects  qo^ified 


individuals  with  handicaps  to 
discrimination  on  the  basis  of  handicap, 
nor  may  the  agency  establish 
requirements  for  die  programs  or 
activities  of  licensees  at  certified 
entities  that  subject  qualified 
individuals  with  handicaps  to 
discrimination  on  the  basis  of  handicap. 
However,  the  programs  or  activities  of 
entities  that  are  licensed  or  certified  by 
the  agency  are  not  themselves,  covered 
by  this  part 

(c)  The  exclusion  of  nonhandicapped 
persons  from  the  benefits  of  a  iwogram 
limited  by  Federal  statute  or  Executive 
order  to  individuals  with  handicaps  or 
the  exclusion  of  a  specific  class  of 
individuals  with  handicaps  from  a 
program  limited  by  Federal  statute  or 
Executive  order  to  a  different  class  of 
individuals  with  handicaps  is  not 
prohibited  by  this  part 

(d)  The  agency  shall  administer 
programs  and  activities  in  the  most 
integrated  setting  appropriate  to  the 
needs  of  qualified  individuals  with 
handicaps. 

998e.31ttireughSc.39    [Roawrvod] 

9Se.40    Employinent 

No  qualified  individual  with 
handicaps  shall,  on  the  basis  of 
handicap,  be  subjected  to  discrimination 
in  employment  under  any  program  or 
activity  conducted  by  the  agency.  The 
definitions,  requirements,  and 
procedures  of  section  501  of  the 
Rehabilitation  Act  of  1973  (29  U.S.C. 
791),  as  established  by  the  Equal 
Employment  Opportunity  Commission  in 
29  CFR  Part  1613.  shall  apply  to 
employment  in  federally  conducted 
programs  or  activities. 

I] 


998e.4lttireiighSe.4S   [ 

9Se.49    Program  acceoalbWHy; 
Oiserlmlnatlen  prolribtted. 

Except  as  otherwise  provided  in 
9  8C.50,  no  qualified  individual  with 
handicaps  shall,  because  the  figency's 
facilities  are  inaccescible  to  or  unusable 
by  individuals  with  handicaps,  be 
denied  the  benefits  ot  be  excluded  from 
participation  in.  or  otherwise  be 
subjected  to  discrimination  under  any 
program  or  activity  conducted  by  the 
agency. 


98C.50    Piuyiawi 


ExtoUng 


(a)  General  The  agency  shall  operate 
each  program  or  activity  so  that  the 
program  or  activity,  when  viewed  in  its 
entirety,  is  readily  accessible  to  and 
usable  fay  indiviikidls  with  handicaps. 
This  paragraph  does  not — 

(1)  Necessarily  require  the  agency  to 
moke  each  of  its  existing  facilities 


accessible  to  and  usable  by  individuals 
with  handicaps:  or 

(2)  Require  the  agency  to  take  any 
action  that  it  can  demonstrate  would 
result  in  a  fundamental  alteration  in  the 
nature  of  a  program  or  activity  or  in 
undue  financial  and  administrative 
burdens.  In  tiiose  circumstances  where 
agency  personnel  believe  that  the 
proposed  action  would  fundamentally 
alter  the  program  or  activity  or  would 
result  in  undue  financial  and 
administrative  burdras,  the  agency  has 
the  burden  of  proving  that  compliance 
with  section  1 8c.50(a)  would  result  in 
such  alteration  or  burdens.  The  decision 
that  compbance  would  result  in  such 
alteration  or  burdens  must  be  made  by 
the  Secretary  of  Commerce  or  the 
Secretary's  designee  after  considering 
all  agency  resources  available  for  use  in 
the  funding  and  operation  of  the 
conducted  program  or  activity,  and  must 
be  accompanied  by  a  written  statement 
of  the  reasons  for  reaching  that 
conclusion.  If  an  action  would  result  in 
such  an  alteration  or  such  burdens,  the 
agency  shall  take  any  other  action  that 
would  not  result  in  such  an  alteration  or 
such  burdens  but  would  nevertheless 
ensure  that  individuals  with  handicaps 
receive  the  benefits  and  services  of  the 
program  or  activity. 

(b)  Methods.  The  agency  may  comply 
with  the  requirements  of  this  section 
through  such  means  as  redesign  of 
equipment  reassignment  of  services  to 
accessible  buildings,  assignment  of 
aides  to  beneficiaries,  home  visits, 
delivery  of  services  at  alternate 
accessible  sites,  alteration  of  existing 
facilities  and  construction  of  new 
facilities,  use  of  accessible  rolling  stock, 
or  any  other  methods  that  result  in 
making  its  programs  or  activities  readily 
accessible  to  and  usable  by  individuals 
with  handicaps.  The  agency  is  not 
required  to  make  stroctural  changes  in 
existing  fodlities  where  other  methods 
are  effective  in  achieving  compliance 
with  this  section.  The  agency,  in  making 
alterations  to  existing  buildings,  shall 
meet  accessibility  requirements  to  the 
extent  compelled  by  the  Architectural 
Barriers  Act  of  1968,  as  amended  (42 
U.S.C  4151-4157),  and  any  regulations 
implementing  it  In  choosing  among 
available  methods  for  meeting  the 
requirements  of  this  section,  the  agency 
shall  give  priority  to  those  methods  that 
offer  programs  and  activities  to  qualified 
individuals  with  handicaps  in  the  most 
integrated  setting  appropriate. 

(c)  Time  period  for  coa^Uance.  The 
agency  shall  comply  with  the  obligations 
established  under  tliis  section  by 
September  26, 1968.  except  that  where 
structural  changes  in  facilities  are 


19280 


Fetleral  Resister  /  Vol  53.  No.  103  /  Friday.  May  27.  1988  /  Rules  and  Regulations 


Federal  liesister  /  VoL  53.  No.  103  /  Friday.  May  27.  1988  /  Rules  and  Resulations 


19281 


lazaO  Federal  Regtoter  /  Vol.  53.  No.  103  /  Friday.  May  27.  1988  /  Rules  and  RegolatioM 


Fedetal  rtegbter  /  Vol  53.  No.  103  /  Friday.  May  27.  1988  /  Rulea  and  RegulatJoaa  18281 


undertaken,  such  changes  shaU  be  made 
by  July  28, 1991,  but  in  any  event  as 
expeditiously  as  possible. 

(d)  Transition  plan.  In  the  event  that 
structural  changes  to  facilities  will  be 
undertaken  to  achieve  program 
accessibility,  the  agency  shall  develop, 
by  January  28, 1989,  a  transition  plan 
setting  forth  the  steps  necessary  to 
complete  such  changes.  The  agency 
shall  provide  an  opportunity  to 
interested  persons,  including  individuals 
with  handicaps  or  organizations 
representing  individuals  with  handicaps, 
to  participate  in  the  development  of  the 
transition  plan  by  submitting  comments 
(both  oral  and  written).  A  copy  of  the 
transition  plan  shall  be  made  available 
for  public  inspection.  The  plan  shall,  at  a 

minimum — 

(1)  Identify  physical  obstacles  in  the 
agency's  fadlities  that  limit  the 
accessibility  of  its  program  or  activities 
to  individuals  with  handicaps; 

(2)  Describe  in  detail  the  methods  that 
will  be  used  to  make  the  facilities 
accessible; 

(3)  Specify  the  schedule  for  taking  the 
steps  necessary  to  achieve  compliance 
with  this  section  and,  if  the  time  period 
of  the  transition  plan  is  longer  than  one 
year,  identify  steps  that  will  be  taken 
during  each  year  of  the  transition 
period;  and 

(4)  Indicate  the  official  responsible  for 
implementation  of  the  plan. . 


{acSI    PraQrwni 

coiwli  ucUoti  ano  ansratlonato 

Each  building  or  part  of  a  building 
that  is  constructed  or  altered  by,  on 
behalf  of,  or  for  the  use  of  the  agency 
shaU  be  designed,  constructed,  or 
altered  so  as  to  be  readily  accessible  to 
and  usable  by  individuals  with 
handicaps.  "The  definitions, 
requirements,  and  standards  of  the 
Architectural  Barriers  Act  (42  U.S.C. 
4151-4157],  as  established  in  41  CFR 
101-19.800  to  101-19.807,  apply  to 
buildings  covered  by  this  section. 

S§  ScS2  thrauQh  Scse   [ftoMwed] 

{•ejSO   CommunicaltoniL  | 

(a)  The  agency  shall  take  appropriate 
steps  to  ensure  effective  communication 
with  applicants,  participants,  personnel 
of  o  Aer  Federal  entities,  and  members 
of  the  publia 

(1)  Tha  agency  shall  furnish 
appropriate  awdliary  aids  where 
necessary  to  afford  an  individual  with 
handicaps  an  equal  opportunity  to 
participate  in,  and  enjoy  the  benefits  of, 
a  program  or  activity  conducted  by  the 
agency. 

(i)  In  determining  what  type  of 
auxiliary  aid  is  necessary,  the  agency 
shaU  give  primary  consideration  to  the 


requests  of  the  individual  with 
handicaps. 

(ii)  The  agency  need  not  provide 
individually  prescribed  devices,  readers 
for  personal  use  or  study,  or  other 
devices  of  a  personal  nature. 

(2]  Where  the  agency  communicates 
with  applications  and  beneficiaries  by 
telephone,  telecommunication  devices 
for  deaf  persons  (TDD's)  or  equally 
effective  telecommunication  systems 
shaU  be  used. 

(b)  The  agency  shall  ensure  that 
interested  persons,  including  persons 
with  impaired  vision  or  hearing,  can 
obtain  information  as  to  the  existence 
and  location  of  accessible  services, 
activities,  and  facilities. 

(c)  The  agency  shall  provide  signs  at  a 
primary  entrance  to  each  of  its 
inaccessible  facilities,  directing  users  to 
a  location  at  which  they  can  obtain 
information  about  accessible  facilities. 
The  international  symbol  for 
accessibility  shall  be  used  at  each 
primary  entrance  of  an  accessible 
facility. 

(d)  This  section  does  not  require  the 
agency  to  take  any  action  that  it  can 
demonstrate  would  result  in  a 
fundamental  alteration  in  the  nature  of  a 
program  or  activity  or  in  undue  financial 
and  administrative  burdens.  In  those 
circumstances  where  agency  personnel 
believe  that  the  proposed  action  would 
fundamentally  alter  the  program  or 
activity  or  would  resiilt  in  undue 
financial  and  administrative  burdens, 
the  agency  has  the  burden  of  proving 
that  compliance  with  §  Bc.eo  would 
result  in  such  alteration  or  burdens.  The 
decision  that  compliance  would  result  in 
such  alteration  of  burdens  must  be  made 
by  the  Secretary  of  Commerce  or  the 
Secretary's  designee  after  considering 
all  agency  resources  available  for  use  in 
the  fiinding  and  operation  of  the 
conducted  program  or  activity,  and  must 
be  accompanieid  by  a  written  statement 
of  the  reasons  for  reaching  that 
conclusion.  If  an  action  required  to 
comply  with  this  section  would  result  in 
such  an  alteration  or  such  burdens,  the 
agency  shall  take  any  other  action  that 
would  not  result  in  such  an  alteration  or 
such  burdens  but  would  nevertheless 
ensure  that,  to  the  mAirimnm  extent 
possible,  individuals  with  handicaps 
receive  the  benefits  and  services  of  the 
program  or  activity. 

HSceitttraughtM   [RMWvad] 

9  ScTO    Coinpaanoe  preoedurac 

(a)  Except  as  provided  in  paragraph 
(b]  of  this  section,  this  section  applies  to 
all  allegations  of  discrimination  on  the 
basis  of  handicap  in  programs  or 
activities  conducted  by  ^  agency. 


(b)  The  agency  shall  process 
complaints  alleging  violations  of  section 
504  with  respect  to  employment 
according  to  the  procedures  established 
by  the  Equal  Employment  Opportunity 
Commission  in  29  CFK  Part  813  pursuant 
to  section  501  of  the  Rehabilitation  Act 
ofl973(29U.S.C.791). 

(c)  The  Chief  of  the  Compliance 
Divison  shall  be  responsible  for 
coordinating  implemention  of  this 
section.  Complaints  may  be  sent  to 
Chief,  Compliance  Division.  Office  of 
Qvil  Rights,  Room  6012,  Herbert  C 
Hoover  Building.  14th  and  Constitution 
Avenue,  Washingtoa  D.C.,  20230. 

(d)  The  agency  shall  accept  and 
investigate  all  complete  complaints  for 
which  it  has  jurisdiction.  All  complete 
complaints  must  be  filed  within  180  days 
of  the  alleged  act  of  discrimination.  The 
agency  may  extend  this  time  period  far 
good  cause.  "^ 

(e)  If  the  agency  receives  a  complaint 
over  which  it  does  not  have  jurisdiction, 
it  shall  promptiy  notify  the  complainant 
and  shall  make  reasonable  efforts  to 
refer  the  complaint  to  the  appropriate 
government  entity. 

(f)  The  agency  shall  notify  the 
Architectural  and  Transportation 
Barriers  Compliance  Board  upon  receipt 
of  any  complaint  alleging  that  a  bmlding 
or  facility  that  is  subject  to  the 
Architectural  Barriers  Act  of  1986,  as 
amended  (42  U.S.C.  4151-4157),  is  not 
readily  accessible  to  and  usable  by 
individuals  with  handicaps. 

(g)  Within  180  days  of  tiie  receipt  of  a 
complete  complaint  for  which  it  has 
jurisdiction,  the  agency  shall  notify  the 
complainant  of  the  results  of  the 
investigation  in  a  letter  containing^- 

(1)  Findings  of  fact  and  conclusions  of 
law; 

(2)  A  description  of  a  remedy  for  each 
violation  found;  and 

(3)  A  notice  of  the  right  to  appeal. 

(h)  Appeals  of  the  findings  of  fact  and 
conclusions  of  law  or  remedies  must  be 
filed  by  the  complainant  within  90  days 
of  receipt  from  the  agency  of  the  letter 
required  by  {  8c.70(g).  The  agency  may 
extend  this  time  for  good  cause. 

(i)  Timely  appeals  shall  be  accepted 
and  processed  by  the  Assistant 
Secretary  for  Administration. 

(j)  The  Assistant  Secretary  for 
A^ninistration  shall  notify  tiie 
complainant  of  the  results  of  the  appeal 
within  60  days  of  the  receipt  of  the 
request  If  the  Assistant  Secretary  for 
Adnoinistration  determines  that 
additional  information  is  needed  bam 
the  complainant  he  or  she  shall  have  60 
days  from  the  date  of  receipt.of  the 
additonal  information  to  make  his  or  her 
determination  on  the  appeal 


0c)  The  time  limits  dted  in  paragraphs 
(g)  and  (})  of  the  section  may  be 
extended  with  the  permission  of  the 
Assistant  Attorney  Genual. 

(1)  The  agency  may  delegate  its 
authority  for  conducting  complaint 
investigations  to  otiier  Federal  agencies, 
except  that  the  authority  for  maldng  the 
final  determination  may  not  be 
delegated  to  another  agency. 

{§  80.71  through  80.99   [Reeerved] 

[FR  Doa  8»-0009  nied  5-26-86;  8:45  an] 
I  oooK  asw-er-M 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

1«CFRPart1501 

Method  for  Identifying  Toye  and  Other 
Artides  Intended  for  Uae  by  Children 
Under  3  Yeare  of  Age  WMch  Preeent 
CtMMng,  Aepiratlon,  or  IngeetkMi 
Hazarde  Became  of  SmaN  Parte; 
Interpretation 

aoency:  Consumer  Product  Safety 
Commission. 

actmn:  Rule:  Statement  of 
Interpretation,  Stay  of  Enforcement 


;  In  this  statement  the 
Commission  *  announces  its 
interpretation  of  its  regulation  on  toys 
and  other  articles  intended  for  use  by 
children  under  the  age  of  three  that  are 
or  contain  small  part  components  made 
of  paper,  fabric  yam,  fuzz,  elastic  and 
string.  The  Commission  interprets  its 
small  parts  regulation  as  applying  to 
such  components.  However,  in  view  of 
its  staff's  previously  pubUcly  disclosed 
interpretation  that  the  small  parts 
regulation  did  not  apply  to  such 
components,  the  Commission  is 
temporarily  staying  enforcement  of  the 
small  parts  regulation  for  such 
components.  "Iliis  stay  of  enforcement 
will  give  firms  which  may  have  relied  on 
the  previous  staff  guidance  an  adequate 
opportunity  to  bring  their  products  into 
compliance  with  the  small  parts 
regulation  and  should  not  unduly  risk 
the  safety  of  children. 
dates:  Effective  May  27, 198a 
Enforcement  of  the  Commission's 
interpretation  of  Sl501.4(b](2),  tiiat  the 
exclusion  for  paper,  fabric  yam,  fuzz, 
elastic  and  string  applies  only  to  bits 
and  pieces  that  break  off  fiY)m  a  larger 
component  and  does  not  apply  when 


*  The  CommiMion  approved  this  118181116111  by  a 
z-1  vote  with  CommiMioner  Carol  G.  Dawson 
diaaentiiig.  Copies  of  Comiiiissioiiers'  separate 
statements  are  available  from  the  Commission's 
Office  of  the  Secretary,  5401  Westbard  Avenue. 
Betheeda.  MD  20207. 


BubstantiaUy  all  of  a  component  made  of 
such  materials  becomes  detached,  is 
stayed  from  May  27. 1988  until 
November  23. 1980. 
TOR  RIRTHOI  MRMMATraN  CONTACT 
Robert  Poth,  Director,  Division  of 
Regulatory  Management  Directorate  for 
Compliance  and  Administrative 
Litigation,  Consumer  Product  Safety 
Commission,  Washington,  DC  201207, 
telephone:  (301)  (492-6400). 
SUPPLBMENTARV  MFOMIATION: 

A.  The  Regulation 

In  June,  1979,  the  Commission  issued  a 
final  regulation  classifying  as  a  banned 
hazardous  substance  any  toy  or  other 
article  intended  for  use  by  dUldren 
under  three  (3)  years  of  age,  that 
presents  a  choking,  aspiration,  or 
ingestion  hazard  because  of  small  parts, 
("small  parts"  regulation),  16  CFR  Part 
1501.  The  regulation  took  effect  on 
January  1, 1960. 

The  small  parts  regulation  sets  forth  a 
test  procedure  for  detemiining  whether 
a  product  is  or  contains  a  small  part 
banned  under  the  regulation.  16  CFR 
1501.4.  Under  the  test  procedure,  if  a 
product  or  any  of  its  separate  parts  fits 
entirely  within  a  cylinder  described  in 
the  regulation,  the  product  is  banned.  If 
the  entire  product  or  any  of  its  separate 
parts  does  not  fit  within  the  cylinder,  the 
product  is  subjected  to  the  appropriate 
"test  methods  for  simulating  use  and 
abuse  of  toys  and  other  articles 

intended  for  use  by  children"       

(hereinafter  "use  and  abuse"),  16  CFR 
1500.5a  1500.51  or  1500.52.  Any 
components  or  pieces  of  the  product 
which  become  detached  from  the  article 
as  a  result  of  the  use  and  abuse  testing 
are  then  placed  in  the  cylinder,  one  at  a 
time.  If  any  components  or  pieces  fit 
entirely  within  the  chlinder,  the  product 
is  banned. 

The  section  of  the  small  parts 
regulation  dealing  with  components  and 
pieces  of  a  product  also  addiresses, 
among  other  things,  the  applicability  of 
the  regulation  to  components  or  pieces 
that  are  made  of  paper,  fabric,  yam, 
fuzz,  elastic  and  string  in  the  following 
manner 

Any  components  or  pieces  (excluding 
paper,  fabric,  yam,  bixt,  elastic  and  string) 
which  have  become  detached  from  the  article 
as  a  result  of  the  use  and  abuse  testing  shall 
be  placed  into  the  cylinder,  one  at  a  time.  If 
any  such  components  or  pieces  fit  entirely 
within  the  cylinder,  in  any  orientation  and 
without  being  compressed,  the  article  fails  to 
comply  with  the  test  procedure. 

16  CFR  1501.4(b)(2). 

Beginning  in  1981,  the  Commission 
staff  interpreted  the  section  of  the 
regulation  quoted  above  as  excluding 


from  its  scope  both  "components"  and 
"pieces"  of  a  product  made  of  paper, 
fabric  yam,  fuzz,  elastic  and  string. 
This  staff  interpretation  initially  was 
included  in  internal  enforcement 
programs  later  publicly  disclosed,  and  in 
response  to  inquiries  from  individual 
firms. 

In  mid  1987,  a  particular  violation  of 
the  small  parts  regulation  resulted  in  the 
staff  of  the  Commission's  Compliance 
Directorate  and  Office  of  the  General 
Counsel  examining  more  closely  the 
interpretation  of  the  small  parts 
regulation's  applicability  to  fabric 
components.  In  doing  so,  the  staff 
reviewed  the  language  in  the  preamble 
to  the  small  parts  regulation  which 
discussed  and  explained  the  exclusion 
for  paper,  fabric  yam,  fuzz,  elastic,  and 
string  (hereinafter,  referred  to 
collectively  as  "fabric").  It  became  clear 
from  this  review  that  the  regulation 
excluded  only  fabric  pieces  and  bits  that 
broke  off  from  a  larger  component  and 
did  not  exclude  the  fabric  component 
itself.  This  distinction  is  significant  It 
means  that  if  substantiaUy  all  of  a  fabric 
component  of  a  product  a  pom  pon  or  a 
fabric  eyebrow  on  a  stuffed  animal,  for 
example,  separates  from  the  product 
during  use  and  abuse  testing,  and  the 
component  fits  within  the  small  parts 
cyclinder,  the  product  is  banned.  If, 
however,  a  bit  or  piece  of  the  fabric 
component  breaks  off  during  use  and 
abuse  testing,  the  product  is  not  banned 
even  if  the  bit  or  piece  fits  within  the 
small  parts  cylinder. 

It  is  clear  from  the  preamble  that  the 
basis  for  the  exclusion  from  the  small 
parts  regulation  for  bits  and  pieces  of 
material  was  testing  limitations  rather 
than  because  the  material  did  not 
present  an  unreasonable  risk  of  injury. 
The  preamble  explains  the  exclusion  as 
follows: 

[T]he  Commission's  proposed  regulation 
excluded  from  coverage  certain  substances 
that  could  become  exposed  as  a  result  of  the 
use  and  abuse  testing.  These  were  bits  of 
fabric  yam,  paper,  and  fuzz.  The  reason  for 
these  exclusions  was  that  these  fibrous  type 
materials  cannot  be  meaningfully  tested  with 
the  truncated  cylinder  when  they  are  pulled 
off  or  out  of  a  toy.  For  example,  the  bits  of 
fuzz  that  can  be  "picked  ofT'  a  teddy  bear 
and  the  clumps  of  yam  hair  that  can  be 
plucked  from  a  doll's  head  cannot  be  tested 
in  the  cylinder  with  any  precision.  The 
Commission  does  not  expect  these  minor 
exclusions  to  affect  the  overall  effectiveness 
of  the  regulation. 

44  PR  34892,  34898,  34899  (June  IS,  1979) 
(emphasis  added). 

This  issue  is  further  discussed  in 
another  part  of  the  preamble: 
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(g)  AHidea  made  of  fabric,  yam,  fuzM,  and 
paper.  Th«  proposed  regulation  excluded 
from  the  test  procedure  any  piece  or  "bit"  of 
paper,  hbric.  yam  or  fuzz  that  became 
detached  from  a  toy  as  a  resiilt  of  use  and 
abuse  testing.  As  already  discussed  in  this 
section,  these  exdanons  (as  well  as 
exclusions  for  elastic  and  string)  are      I 
contained  in  the  final  regulation 
(S  lS01.4(b](2)).  They  are  based  on  the  testing 
limitations  posed  by  these  bits  of  materials. 
(Emphasis  added]  A  number  of  commenters 
have  suggested  that  products  made  of  the 
same  materials  be  added  to  the  list  of 
exempted  products  in  i  1501.3.  The 
Commission  declines  to  do  so  because  | 
products  made  entirely  of  these  materials 
present  the  same  potential  small  parts  risk  aa 
products  made  of  all  other  materials.  It  is 
only  bits  of  the  materials  which  cannot  be 
tested  meaningfriiy  and  which  have  therefore 
been  excloded  ia  i  1501.4(b)(2).  (For  a 
difisrent  reoaan.  products  made  of  paper  are 
already  exempted,  in  additioa  fuzz  is,  by 
definition  a  bit  of  material,  and  an  entire 
product  would  not  be  made  of  fuzz), 
(emphasis  added) 

44  FK  348B2.  34800  (Jane  IS.  1979) 

The  testing  limitation  referred  to  in 
the  excerpt  from  the  preamble  quoted 
above,  concerns  the  random  size  of  ■ 
fabric  "bir  or  "piece"  that  may  detach 
from  an  article  when  subiected  to  use 
and  abuse  testing.  However,  the 
Commission  is  unaware  that  there 
actually  ever  existed  any  such  similar 
testing  limitation  for  fabric  components 
that  may  detach  and.  therefore,  no  such 
technical  basis  for  excluding  fabric 
components  from  the  scope  of  the  small 
parts  regulation. 

Due  to  the  July,  1987  staff 
reinterpretation  of  fabric  components 
coverage  under  the  small  parts 
regulation,  several  toys  and  other 
articles  intended  for  use  by  children 
were  seized  in  joint  operations  with  the 
Customs  Service. 


B.  Commission  Interpretation 

The  Commission  believes  that  the 
new  interpretation  is  in  all  respects 
proper  and  in  accordance  with  law. 
However,  the  Commission  also  believes 
that  in  view  of  the  previous  publicly 
disclosed  staff  interpretation  that  the 
small  parts  regulation  did  not  apply  to 
fabric  components,  immediate 
enforcement  of  the  new  interpretation 
could  result  in  unfairness  and  inequities, 
particularly  to  those  firms  that  may  have 
relied  in  good  faith  on  the  prior  st^ 
interpretation  of  the  small  parts 
regulation. 

In  view  of  the  Commission's 
affirmation  of  the  new  staff 
interpretation  of  the  small  parts 
regulation  as  it  applies  to  components 
made  of  paper,  fabric,  yam.  fioz.  riastic 


and  string,  die  Commission  has  deddad 
as  a  Toatta  of  enforcement  discretiae  to 
stay  all  future  enforcement  of  the  small 
parts  regulation  as  it  applies  to  these 
components  effective  from  May  27. 1988, 
until  November  23, 1989.  The 
Commission  believes  that  the  stay  of 
enforcement  until  May  23, 1389,  ¥rill  give 
industry,  if  any  confusion  exists,  an 
adequate  opportunity  to  bring  toys  and 
other  articles  intended  for  use  by 
children  under  the  age  of  three  (3) 
containing  fabric  components  into 
compliance  with  the  small  parts 
regulation.  The  Commission  further 
believes  the  stay  of  enforcement  will  not 
unduly  risk  the  safety  of  children  under 
the  age  of  three  because  in  the  evoit  a 
particular  component  made  of  paper, 
fabric,  yam.  fuzz,  elastic,  or  string 
creates  a  significant  risk  of  injury  to 
children,  the  Conunission  can  use  the 
authority  of  section  15(c)  of  the  FHSA. 
15  U.S.C.  1274(c],  to  seek  public  notice  of 
the  hazard  and  removal  of  the  product 
from  the  marketplace. 

Of  course,  the  Conmiission  expects 
and  urges  firms  to  make  necessary 
modifications  in  their  prodacts  to  bring 
products  >M'«''ing  fabric  components  into 
compliance  with  the  saiall  parts 
regulation  as  much  in  advance  of  that 
date  as  possible. 

The  Commission  also  notes  that 
although  its  new  interpretation  of  16 
CFR  1501.4  could  be  read  to  require 
components  made  of  paper  to  comply 
with  the  smaU  parts  regulation,  another 
section  of  the  small  parts  regulation.  16 
CFR  1501.3(b).  exempto  "[b]ooks  and 
other  articles  made  of  paper   *  *  *"  In 
view  of  that  exemption,  components 
made  of  paper  are  not  subject  to  the 
small  parts  regulation.  However,  as 
noted  previously,  if  a  particular  paper 
component  presents  a  substantial  risk  of 
injury  to  children,  the  Commission  can 
use  the  authority  of  15  U.S.C.  1274(c)  to 
seek  pubUc  notice  of  the  hazard  and  the 
removal  of  that  product  from  the 
marketplace. 

In  any  enforcement  action  based  on 
the  interpretation  set  forth  below, 
affected  parties  who  disagree  with  the 
action  wiH  have  a  fuO  opportunity  in  a 
federal  district  court  and/or 
administrative  proceeding  to  challenge 
the  Conunissi<m's  interpretation 
concerning  the  applicability  of  the  small 
parts  regdhation  to  components  made  of 
fabric  and  die  otiier  named  materials. 
Affected  parties  of  course  had  the 
opportunity  for  notice  and  comment  on 
the  previously  promulgated  small  parts 
regulation.  44  FR  34903  Qune  15, 1979). 

Accordingly,  pursuant  to  tits  Federal 
Hazardous  Substances  Act.  74  Stat  S72, 


378. 80  StaL  1303-1304. 83  Stat  187. 189; 
15  U.S.C.  1281. 1262, 1286;  and  under 
authority  vested  in  the  Commission  by 
the  Consumer  Product  Safety  Act  (Pub. 

L  573,  30(a).  88  Stat  1231, 15  U.S.C. 
2079(a),  18  CFR  Part  1501  is  amended  as 
foOows: 

PART  1501— (AMENDED] 

1.  By  inserting  a  new  Subpart  A 
heading  immediately  preceding  { 1501.1 
to  read  as  £o11owk 

Sul>part  A'-Reguiations 

2.  By  adding  a  new  Subpart  B  to  read 
as  follows: 

Subpart  B— InterpretatkMe 

Sl801.ao   Components. 

(a)  To  eliminate  any  confasiaa 
concerning  the  stafTs  interpretation  of 
the  small  parts  regolation's  applicalMlity 
to  components  oi  a  product  whidi 
become  detached  from  the  article  as  a 
result  of  use  and  abuse  testing,  it  is  the 
Commission's  interpretation  of 

S  1501.4(b)(2)  of  this  regulation  diat  the 
exclusion  for  paper,  fabric  yam.  fuzz, 
elastic  and  string,  applies  only  to  bits 
and  pieces  that  break  off  from  a  larger 
component.  That  exclusion  does  not 
apply  when  substantially  all  of  a 
component  made  of  paper,  fabric  yam, 
fuzz,  elastic  or  string  becomes 
detadied.  Paper,  however,  is  exempted 
from  the  regidation  by  { lS01.3(b).  Based 
on  that  exemption  for  paper,  paper 
components  would  not  be  subject  to 
9  1501.4(b)(2). 

(b)  In  the  event  a  product  intended  for 
use  by  children  under  the  age  of  three 
(3)  bears  a  component  made  of  paper, 
that  the  Commissicm  believes  may 
present  a  significant  risk  of  injury  to 
children,  the  Commission  has  the 
authority  under  15  U.S.C.  1274(c)  to  seek 
public  notice  of  the  hazard  and  the 
removal  of  the  product  friun  the 
marketplace.  Similarly,  die  Commission 
has  die  authority  under  15  U.SX:.  1274(c) 
to  seek  public  notice  and  die  removal 
from  the  marketplace  of  products  from 
which  bits  and  pieces  separate  if  those 
bits  and  pieces  may  present  a 
substantial  risk  of  injniy  to  diildren. 

Dated:  May  la  ISSa 


SMiyeB.] 

Secntary.  Consumer  Product  Safety 

ComauB»ioB. 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  ReiMatory 
Commission 

18  CFR  Parts  154, 157. 260. 284. 385 
and  380 

[Docket  Na  Rin7-17-001;  Order  Na  493] 
Natural  Gee  Data  Collection  System 

bsued  May  19, 1968. 

AQENCV:  Federal  Energy  Regulatory 

Commission,  DOE. 

action:  Notice  of  availability  of  record 
formats  and  Order  providing  new 
effective  date. 

summary:  On  May  2, 1988,  die  Federal 
Energy  Regulatory  Commission 
(Commission)  granted  rehearing  of 
Order  No.  493  concerning  the  natural 
gas  data  collection  system,  53  FR  15023 
(Apr.  27, 1988),  for  the  purpose  of  further 
consideration.  The  order  granting 
rehearing  providing  applicants  filing 
timely  petitions  for  rehearing  an 
additional  period  of  time  to  review  the 
record  formats  in  Order  No.  493.  The 
order  granting  rehearing  also  suspended 
the  effective  date  of  Order  No.  493  until 
the  record  formats  were  available. 

This  notice  provides  that  the  record 
formats  in  Order  No.  493  were  made 
available  on  May  19, 1988.  Applicants 
that  have  filed  petitions  for  rehearing  of 
Order  No.  493  will  have  until  July  5, 
1988,  to  supplement  these  petitions  for 
rehearing  with  respect  to  the  record 
formats. 

This  notice  also  provides  that  the  new 
effective  date  for  Order  No.  493  is 
August  1, 1988. 

DATES:  This  notice  of  availability  is 
effective  May  19, 1988. 

Supplements  to  the  petitions  for 
rehearing  with  respect  to  the  record 
formats  in  Order  No.  493  are  due  on  or 
before  luly  5. 1988. 

The  new  effective  date  for  Order  No. 
493  is  August  1, 198& 

FOR  FURTHER  INFORMATKM  CONTACT: 

Julia  Lake  White,  Office  of  the  General 

Counsel.  Federal  Energy  Reg\ilatory 

Commission,  825  North  Capital  Street 

NE.,  Washington,  DC  20426.  (202)  357- 

8530. 

SUPPLEMENTARY  INFORMATKNC 

Before  Commissioners:  Martha  O.  Hesse, 
Chairman;  Anthony  G.  Sousa.  Charles  G. 
Stalon  and  Charles  A  TrabandL 

On  May  2. 1988,  the  Federal  Energy 
Regulatory  Commission  (Commission) 
issued  an  order  granting  rehearing  of 
Order  No.  493 '  for  the  purpose  of 


further  consideration.  The  Commission 
also  suspended  the  effective  date  of 
Order  No.  493  until  the  record  formats 
for  electronic  date  submission  of  certain 
rate  filings,  certificate  and  abandonment 
applications  and  FERC  Forms  were 
available  to  the  public  for  review  and 
comment' 

The  record  formats  in  Order  No.  493 
are  available  at  the  Commission  as  of 
May  19, 1988.  The  record  formats  may 
be  obtained  from  three  sources.  A 
limited  number  of  printed  copies  of  the 
record  formats  are  available  in  the 
Commission's  Public  Reference  Room. 

The  record  formats  are  also  available 
on  diskette  (3V^'  or  5y4')  from  the 
Commission's  photocopying  contractor 
for  a  fee  of  $5.00  per  diskette.  Requests 
should  be  forwarded  to:  PubUc 
Reference  Room.  825  North  Capitol 
Sti«et  NE..  Room  1000,  Washington,  DC 
20426,  (202)  898-1151. 

Finally,  the  record  formats  are 
available  through  the  Commission 
Issuance  Posting  System  (dPS)  for  a 
period  of  ten  days.  The  CIPS  is  an 
electronic  bulletin  board  offered  at  no 
charge  to  the  user  and  available  24 
hours  a  day  using  a  personal  computer 
and  modem.  For  additional  information 
on  CIPS,  contact  the  Commission's 
Public  Reference  Room  at  (202)  357- 
8118. 

The  following  files  are  available  on 
diskette  and  can  be  accessed  through 
CIPS: 


FMename 

Contents 

Hardcopy 

1.  R3RM2.P1.... 

Font*  2.  Part  1 ._. 

Pages  1-79. 

2.  FORM2.P2.... 

Fom)  2,  Part  2.... 

Pages  80-163. 

3.  FORM2.P3.... 

Fonn2.Port3.... 

Pages  164- 

4.  roRM2.P4.... 

Form  2,  Part  4.... 

Pages  240-284. 

5.  FOnM2.P5.... 

Form  2.  Part  5.... 

Pages  285- 
331. 

6.  FORM2A.P1. 

Fonn  2A,  Part  1  . 

Pages  1-85. 

7.  FOHM2A.P2.. 

Font!  2A  Part  2.. 

Pages  86-181. 

8.  FORMS.. 

Form  8 

Psoas  1-23. 

9.  F0RM11 

Form  11. 

Pages  1-34. 
Pages  1-34. 

10.  F0RM14 

Font)  14. 

11.F0nM15...._. 

Fonn  15 _ 

Pages  1-38. 

1Z  R3flM16 

Form  18 

Pmesl-39. 

13.  RATES.P1  ..„ 

RateFHnga, 
P»tl. 

Psgat  1-101. 

14.  RATES.P2.... 

RateFHings, 
Part  2. 

Pages  102-202. 

15.  TARIFFS 

!«««. 

Pagea  1-17. 

16.  CFRTS 

Cartificata 
Applications. 

Pages  1-19. 

Petitioners  filing  petitions  for 
rehearing  in  this  docket  will  have  45 
days  to  supplement  their  petitions  with 
additional  comments  on  the  record 
formats.  Supplementary  comments  must 


be  filed  with  the  Commission  on  or 
before  July  5, 1988. 

Subject  to  0MB  approval  the  new 
effective  date  for  Order  No.  493  is 
August  1, 198& 

By  the  Commission. 
LoisCCaaheD 
Acting  Secretary. 

[FR  Doc.  88-11911  Filed  5-28-88;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  935 

Approval  of  Amendment  to  the  Ofiio 
Permanent  Regulatory  Program 

aoency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSMRE), 
Interior. 

Acnow  Fmal  rule. 


•  83  FR  16023  (Apr.  27, 1988). 


■  S3  FR  16066  (May  S.  1988). 


:  OSMRE  is  announcing  the 
approval  of  a  proposed  amendment 
submitted  by  the  State  of  Ohio  as  a 
modification  to  its  permanent  regulatory 
program  (hereinafter  referred  to  as  the 
Ohio  program)  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA).  The  amendment  consists  of 
changes  to  the  Ohio  program  regulations 
regarding  historic  properties. 
EFFECTIVE  DATE:  May  27, 1988. 
FOR  FURTHER  INFORMATION  CONTACT 
Ms.  Nina  Rose  Hatfield,  Director, 
Columbus  Field  Office,  Office  of  Surface 
Mining  Reclamation  and  Enforcement 
Room  202,  2242  South  Hamilton  Road. 
Columbus,  Ohio  43232;  Telephone:  (614) 
866-057a 

SUPPIXMENTARY  INFORMATION: 
I.  Background  on  the  Ohio  program 

The  Ohio  program  became  effective 
on  August  16, 1982,  following 
conditional  approval  by  the  Secretary  of 
the  Interior  on  August  10, 1982. 
Information  pertinent  to  the  Ohio 
program  submission,  as  well  as  the 
Secretary's  findings,  the  disposition  of 
comments  and  a  detaUed  explanation  of 
the  conditions  of  approval  of  the  Ohio 
program,  can  be  found  in  the  August  10, 
1982  Federal  Register  (47  FR  34688). 
Subsequent  actions  concerning  the 
conditions  of  approval  and  program 
amendments  are  identified  at  30  CFR 
935.11. 935.12. 935.15  and  935.ia 

n.  Discussion  of  Amendment 

By  letter  dated  October  16, 1987 
(Administrative  Record  No.  OH-0984) 
Ohio  submitted  Program  Amendment 
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Number  31,  which  revised  varioon 
provisions  of  the  Ohio  Administrative 
Code  (OAC)  concerning  the  protection 
of  historic  properties  from  the  adverse 
effects  of  coal  exploration  and  surface 
coal  mining  and  reclamation  operatioos. 

The  proposed  revisions  were       | 
submitted,  in  part,  to  satisfy  the 
requirements  of  a  June  9, 1987  letter 
from  OSMRE  to  Ohio  setting  forth  those 
provisions  of  the  Ohio  program  in  need 
of  amendment  to  remain  no  less 
effective  than  the  corresponding  Federal 
regulations  revised  and  promulgated  on 
February  10, 1987.  The  amendment  also 
satisfles  one  of  die  requirements  the 
Director  placed  on  Ohio  when  he 
approved  Program  Amendment  Number 
25  on  July  17, 1987  (52  FR  26959-28972), 
as  codified  at  30  OH  935.16(d). 

The  December  7. 1987  Federal  Register 
annoimced  receipt  of  the  proposed 
amendment  and  invited  public  comment 
on  its  adequacy  (52  FR  46377).         | 

m.  Director's  Findings  ' 

As  discussed  below,  the  Director 
finds,  in  accordance  with  SMCRA  and 
30  CFR  732.15  and  732.17.  that  Program 
Amendment  Ntmiber  31.  as  submitted  by 
Ohio  on  October  16, 1987,  meets  the 
requirements  of  SMCRA  and  30  CFR 
Chapter  VII. 

1.  OAC  1501:13-1-02    Definitiona. 

(a)  Cemetery.  Ohio  proposes  to  revise 
the  definition  of  "cemetery"  in 
paragraph  (M)  of  this  section  to  delete 
the  exclusion  of  isolated  grave  sites  and 
family  burial  grounds  owned  by  private 
citizens.  On  July  17, 1987,  as  codified  at 
30  CFR  935.12(c)  and  935.16(d),  OSMRE 
disapproved  this  exclusion  and  required 
that  Ohio  amend  its  regulations 
accordingly  (52  FR  28959).  This 
amencteent  fulfills  that  requirement 

The  revised  rule  defines  "cemetery" 
as  "any  area  of  land  where  human 
bodies  are  interred."  Since  this  language 
is  identical  to  the  corresponding  Federal 
definition  at  30  CFR  761.5.  the  Director 
finds  that  it  is  no  less  effective  than  that 
regulation.  Therefore,  the  disapproval  of 
OAC:13-1-02(M)  listed  at  30  CFR 
935.12(c)  and  the  requirement  tha*  Ohio 
amend  its  program  to  include  private 
family  burial  grounds  within  the 
definition  of  cemetery,  as  directed  by 
S  935.16(d),  can  be  removed. 

(b)  Fragile  and  historic  lands.  Ohio 
proposes  to  revise  the  definition  of 
"fragile  lands"  in  paragraph  (PP)  of  this 
section  to  add  paleontological  sites  to 
the  list  of  examples  of  fi'agile  lands  and 
to  delete  buffer  zones  for  areas  in  which 
mining  is  prohibited  from  that  list.  The 
changes  parallel  those  made  to  the . 
corresponding  Federal  definition  at  30 
CFR  762.5.  As  noted  in  the  preamble  to 
that  rale  (52  FR  18793.  May  19. 1967). 


deletion  of  boSer  zones  from  the  list  of 
examples  of  fragile  lands  does  not 
prdiibit  sQch  lands  from  being 
(fisignated  as  unsuitable  for  mining 
where  the  regulatory  authority  deems  it 
appropriate  to  do  so;  it  merely 
recognizes  the  fact  that  buffer  zones  are 
not  in  and  of  themselves  fragile  lands. 

In  addition,  Ohio  proposes  to  revise 
the  definition  of  "historic  lands"  in 
paragraph  (YY)  of  this  section  by 
deleting  paleontological  sites  from  the 
list  of  examples  of  historic  lands  and 
adding  National  Historic  Landmarks  to 
that  list  to  parallel  the  revised  Federal 
definition  of  this  term  at  30  CFR  782.5. 

Both  definitioas  have  been  revised  to 
delete  the  requirement  that,  before  lands 
can  be  designated  as  fragile  or  historic 
the  petitioner  demonstrate  that  historic 
or  fragile  resources  could  suffer 
irreparable  damage  or  be  destroyed  by 
coal  mining  operations.  This  revision  is 
in  accordance  with  a  December  3, 1984 
order  of  the  U.S.  District  Court  for  the 
District  of  Columbia  in  Zh  re:  Permanent 
Surface  Mining  Regulation  Litigation  II 
(Civil  Action  No.  79-1144),  as  reflected 
in  the  revised  Federal  definitions  , 
promulgated  on  May  19, 1987. 

Therefore,  since  Ohio's  proposed 
definitions  of  "fragile  lands"  and 
"historic  lands"  are  identical  to  the 
corresponding  Federal  definitions,  the 
Director  finds  that  they  are  no  less 
effective  than  those  definitions. 

2.  OAC  1501: 13-3-03   Areas  Where 
Mining  is  Prohibited  or  Limited. 

Ohio  proposes  to  revise  paragraph  (C) 
of  this  section  to  remove  the  prohibition 
on  the  conduct  of  coal  mining  operations 
on  lands  where  mining  would  adversely 
affect  places  eligible  for  listing,  but  not 
actually  listed,  on  the  National  Register 
of  Historic  Places.  The  corresponding 
Federal  rule  at  30  CFR  761.11(c)  affords 
such  protection  only  to  publicly  owned 
parks  and  properties  actually  Hsted  on 
the  Register.  Since  the  Ohio  rule  retains 
equivalent  protection  for  sudi  sites,  the 
Director  finds  tiiat  OAC  1501:1*-W)3(C) 
is  no  less  effective  than  the  Federal 
regulation  at  30  CFR  781.11(c). 

Ohio  also  proposes  to  revise 
paragraph  (G)  of  this  section  to 
specifically  allow  relocation  of 
cemeteries  if  authorized  under  State  law 
or  regulations.  Since  the  corresponding 
Federal  rule  at  30  CFR  7Bl.ll(g)  contains 
an  identical  provision,  the  Director  finds 
that  OAC  1501:13-3-03(G)  is  no  less 
effective  than  that  Federal  regulation. 

3.  OAC  15:13-3-04    Procedures  for 
Identifying  Areas  Where  Mining  Is 
Prohibited  or  Limited. 

Ohio  proposes  to  revise  paragraph  (E) 
of  this  section  to  eliminate  its 
apphcability  to  places  eligible  for  listing, 
but  not  actually  listed,  on  the  National 


Register  of  Historic  Places.  The  rule 
would  continue  to  apply  to  publicly 
owned  parks  and  places  listed  on  the 
Register.  In  addition.  Ohio  has  added  a 
new  subparagraph  authorizing  the  Chief 
to  grant  an  extension  of  the  timeframe 
within  which  the  agency  jurisdiction 
over  die  park  or  place  must  approve  or 
disapprove  permit  applications  for 
operations  which  would  adversely  affect 
the  park  or  place.  Since  the  revised  rule 
is  identical  to  the  corresponding  Federal 
rule  at  30  CFR  781.12(0,  the  Director 
finds  that  it  is  no  less  effective  than  that 
regulation. 

4.  OAC  1501:13-4-01  General 
Content  Requirements  for  Permit 
Applications. 

Ohio  proposes  to  amend  paragraph 
(B)  of  this  section,  which  requires 
coordination  of  permit  applictiion 
review  and  iaeuance  with  all  other 
appIicaUe  Federal  or  Stale  permitting 
processes,  to  include  compliance  with 
the  Archaeologisal  Resources  Protection 
Act  of  1979  where  Inderal  or  Indian 
lands  are  involved.  The  Director  finds 
that  this  change  corresponds  to  a  similar 
revision  in  the  analogous  Federal  rule  at 
30  CFR  773.12  and  Uiat  it  is  dierefore  no 
less  effective  than  that  rule.  However, 
he  expects  that  a  punctuation  error  in 
the  amendment,  which  could  be 
misinterpreted  as  limiting  the 
applicability  of  the  Bald  Eagle 
Protection  Act  to  Federal  and  Indian 
lands  rather  than  all  lands,  will  be 
corrected  prior  to  promulgation  or  in  a 
subsequent  rulemaking. 

5.  OAC  1501:13^4-04  and  1501:13-4-13 
Permit  Application  Requirements  for 
Information  on  Environmental 
Resources. 

In  addition  to  minor  editorial 
revisions,  Ohio  proposes  to  revise 
paragraph  (A)  of  these  two  sections, 
which  apply  to  surface  and  under^tiund 
mining  operations,  respectively,  to 
authorize  the  Chief  to  require  the 
applicant  to  identify  and  evaluate 
historic  resources  within  the  proposed 
permit  area.  The  proposed  language  is 
identical  to  that  of  the  corresponcfing 
Federal  regulations  at  30  CFR  779.12(b) 
and  783.12(b);  therefore,  the  Director 
finds  that  the  amended  Ohio  provisions 
are  no  less  effective  than  the  Federal 
rules. 

Ohio  is  also  revising  paragraph  (K)(7) 
of  these  two  sections  by  deleting 
language  made  red\indant  by  the  revised 
definition  of  cemetery.  Since  the 
changes  to  this  paragraph,  which 
requires  that  all  human  burial  sites 
within  100  feet  of  the  proposed  permit 
area  be  identified  on  the  application 
map.  do  not  substantivefy  alter  any 
requirement,  the  Director  finds  that  the 


revised  State  regulatioos  are  no  less 
effective  than  the  corresponding  Federal 
regulations  at  30  CFR  779.24(j)  and 
783.24(]).  which  contain  identical 
cemetery  mapping  requirements. 

a  OAC  1501:13-4-05  and  1501:13-4-14 
Permit  Application  Requirements  for 
Reclamatioa  and  Operations  Plans 

OAC  150in3-M)5(K)  and  OAC 
1501:13-4-14(1).  which  apply  to  surface 
and  underground  operations, 
respectively,  require  the  applicant  to 
explain  how  public  parks  and  historic 
places  will  be  protected  during  mining. 
Ohio  proposes  to  revise  these  rules  to 
specify  that  the  reclamation  and 
operations  plan  must  describe  how 
adverse  impacts  to  these  sites  will  be 
prevented,  or,  if  valid  existing  rights 
exist  or  joint  agency  approval  has  been 
requested,  how  such  impacts  will  be 
minimized.  In  addition,  the  proposed 
rules  darify  that  the  Chief  has  the 
authority  to  require  the  applicant  to 
protect  properties  listed  on  or  eligible 
for  listi^  OB  die  National  Register  of 
Histnic  Plaoes  through  appropriate 
mitigation  and  treatment  measures. 

The  revised  State  rules  are  identical 
to  the  cocre^wnding  Federal 
requirements  at  30  CFR  780.31  and 
784.17;  therefore,  the  Director  finds  that 
the  amended  State  provisions  are  no 
less  effective  than  diese  Federal 
regulations. 

7  OAC  1501:13-5-01    Review,  Public 
Participation  and  Approval  or 
Disapproval  of  Permit  Applications  and 
Permit  Terms  and  Conditions. 

OAC  1501:13-«-01(E)(16)  currently 
requires  that  prior  to  approving  any 
-  application  for  a  permit  significant 
revision  or  renewal,  the  Chief  find  tiiat 
the  mining  and  reclamation  operations 
will  not  adversely  affect  a  private  family 
burial  ground.  Since  the  revised 
definition pf  "cemetery"  includes  private 
family  burial  grounds,  this  finding  no 
longer  serves  any  purpose.  Accordingly, 
Ohio  is  now  deleting  this  finding  and 
replacing  it  with  one  that  the  Chief  has 
taken  into  account  the  effect  of  the 
proposed  permitting  action  on  properties 
listed  on  or  eligible  for  listing  on  the 
National  Register  of  Historic  iHaces. 

The  coire^Kinding  Federal  regulation 
at  30  CFR  773.15(c)(ll)  was  similarly 
revised  on  February  10, 1987  (52  FR 
>4262).  Therefore,  the  Director  finds  that 
the  Ohio  finding  as  revised  is  no  less 
;  effective  than  the  Federal  rule. 

rv.  Public  and  Agency  Comments 

Public  Comments 

The  public  comment  period  and 
opportunify  to  request  a  public  hearing 
announced  in  the  December  7, 1987 

'  ended  January  6, 1988. 


No  written  comments  were  received. 
Only  one  person  requested  an 
opportunity  to  testify  at  a  public 
hearing.  Therefore,  on  January  4, 1988.  a 
public  meeting  was  held  in  place  of  the 
hearing  scheduled  at  OSMRFs 
Columbus  Field  Office.  A  record  of  this 
meeting  was  prepared,  attached  to  the 
legal  documents  entered  in  testimony  by 
the  commenter,  and  placed  in  the  Ohio 
Administrative  Recoird  (OH-1010). 

At  this  meeting,  the  commenter, 
representing  Hohnes  Limestone 
Company,  stated  that  the  OSMRE 
requirement  that  Ohio  remove  the 
reference  to  private  family  burial 
grounds  and  isolated  grave  sites  finm 
the  definition  of  "cemetery"  at  OAC 
1501:13-1-02(M)  was  inconsistent  with 
the  May  3. 1985  finding  of  the  U.S. 
District  Court  for  the  Northern  District 
of  Ohio  in  Holmes  Limestone  Company, 
et  al.,  V.  Cecil  R  Andrus,  et  al..  Case 
Number  C-80-993A.  In  this  decision,  the 
court  found  that  to  be  consistent  with 
the  purposes  of  SMCRA  and  avoid  a 
substantial  constitutional  question,  the 
term  "cemetery"  should  be  construed  as 
excluding  private  family  burial  grounds 
or  sites.  On  the  basis  of  the  history  of 
this  issue  as  ouUined  below,  the  Directo'^ 
does  not  agree  that  the  findings  of  the 
court  in  tiiis  case  require  him  to 
disapprove  the  proposed  definition. 

On  March  13, 1979,  the  Secretary 
promulgated  a  regulation  defining 
cemetery  as  "any  area  of  land  where 
human  bodies  are  interred"  (44  FR 
15341).  On  June  6, 198a  Holmes 
Limestone  Company  filed  suit  [Holmes 
Limestone  v.  Andrus)  challenging  this 
definition  to  the  extent  that  it  included 
private  family  burial  sites  located  on 
private  property.  On  October  7, 1980,  the 
District  Court  dismissed  this  suit  finding 
that,  under  Section  526(aKl)  of  SMCRA, 
it  had  no  jurisdiction  to  hear  challenges 
to  the  Secretary's  regulations.  However, 
on  August  6, 1981,  the  U.S.  Court  of 
Appeals  for  the  Sixth  Circuit  (Case  No. 
80-3666.  655  F.2d  732)  reversed  this 
jurisdictional  finding  and  remanded  the 
case  to  the  District  Court  for 
reconsideration.  Although  the  decision 
of  the  Court  of  Appeals  was  confined  to 
the  question  of  jurisdiction  and  did  not 
reach  the  merits  of  the  plaintiffs' 
arguments,  in  an  opinion  accompanying 
the  decision,  the  Court  also  noted  that 
there  appeared  to  be  no  basis  for  the 
inclusion  of  private  family  burial 
grounds  within  the  definition  of 
cemetery.  On  May  24, 1982.  the  U.S. 
Supreme  Court  denied  the  government's 
petition  for  a  writ  of  certiorari,  thus 
allowing  the  decision  of  the  Court  of 
Appeals  to  stand  (456  U.S.  995. 102  S.  Ct 
2280). 


In  accordance  with  these  decisions 
and  the  opinion  of  the  Court  of  Appeals, 
OSMRE  subsequentiy  promulgated  a 
revised  definition  of  cemetery  which 
excluded  private  family  burial  grounds 
(48  FR  41348,  September  14. 1983). 
However,  on  July  15, 1985,  the  U.S. 
District  Court  for  the  District  of 
Columbia  ruled  that  the  Holmes 
Limestone  decision  notwithstanding,  the 
revised  definition  and  in  particular  the 
exclusion  of  private  family  burial 
grounds,  was  inconsistent  with  SMCRA 
[In  re:  Permanent  Surface  Mining 
Regulation  Litigation  IL  Civil  Action  No. 
79-1144).  To  comply  with  this  decision, 
OSMRE  on  February  la  1987, 
repromulgated  the  original  March  13. 
1979  definition  of  cemetery,  which  states 
simply  that  "cemetery  means  any  area 
of  land  where  human  bodies  are 
interred."  Therefore,  since  the  regulation 
which  was  the  subject  of  the  Holmes 
Limestone  litigation  has  been  revised 
and  relitigated  subsequent  to  that 
decision,  the  Director  believes  that  the 
decision  of  the  U.S.  District  Court  for  the 
Northern  District  of  Ohio  is  no  longer 
controlling. 

Agency  Comments 

Pursuant  to  Section  503(b)  of  SMCRA 
and  the  implementing  regulations  at  30 
CFR  732.17(h)(ll)(i),  comments  were 
solicited  from  various  Federal  agencies 
with  an  actual  or  potential  interest  in 
the  Ohio  program.  The  Farmers  Home 
Administration  identified  an 
insignificant  typographical  error  in  OAC 
1501:13-4-140)(2)  and  suggested  that  the 
wording  of  two  other  regulations 
(neither  of  which  is  the  subject  of  this 
rulemaking)  be  modified  for  clarity.  The 
Mine  Safety  and  Health  Administration 
and  the  U.S.  Army  Corps  of  Engineers 
submitted  comments  pertaining  only  to 
program  provisions  which  are  not  the 
subject  of  this  amendment  therefore, 
the  Director  did  not  consider  them  in 
this  rulemaking.  No  other  comments 
were  received.  OSMRE  has  suggested 
that  Ohio  correct  the  typographical  error 
prior  to  promulgation  and  has  forwarded 
all  other  comments  to  the  State  for 
consideration  in  future  rulemakings  as 
appropriate. 

Pursuant  to  30  CFR  732.17(h)(4),  copies 
of  the  amendment  were  provided  to  the 
State  Historic  Preservation  Officer  and 
the  Advisory  Council  on  Historic 
Preservation  for  review  and  comment 
The  State  Historic  Preservation  Officer 
stated  that  while  he  felt  additional 
consideration  should  be  afforded 
cultural  resources,  he  did  not  object  to 
the  amendment  and  recognized  that  the 
changes  were  in  concert  with  those 
promulgated  by  OSMRE  on  February  10. 
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1987  (Administrative  Record  No.  OH- 
0976).  No  comments  were  received  frodt 
the  Advisory  CounciL 

V.  Director's  Decision 

Based  upon  the  Endings  discussed 
above,  the  Director  is  approving  the 
amendment  as  submitted  on  October  Id, 
1987,  and  is  amending  Part  935  of  30  CFR 
Chapter  Vn  to  implement  this  decision. 
In  additon,  as  explained  in  Finding  1(a), 
the  Director  is  amending  30  CFR 
935.12(c)  and  935.16(d)  to  (1)  remove  his 
disapproval  of  the  definition  of  cemetery 
at  OAC  1501:13-1-02(M)  and  (2)  delete 
the  requirement  that  Ohio  amend  this 
definition  to  include  private  family 
burial  grounds.  This  final  rule  is  being 
made  efi^ective  immediately  to  expedite 
the  State  program  amendment  process 
and  to  encourage  States  to  conform  their 
programs  with  the  Federal  standards 
without  undue  delay.  Consistency  of 
State  and  Federal  standards  is  required 
by  SMCRA. 

VL  Procedural  Determinations 

1.  Compliance  With  the  National 
Environmental  Policy  Act 

The  Secretary  has  determined  that 
pursuant  to  Section  702(d)  of  SMCRA,  30 
U.S.C,  1291(d],  no  environmental  impact 
statement  need  be  prepared  on  this 
rulemaking.  i 

Z  Compliance  With  Executive  Order 
12291 

On  August  28, 1981,  the  Office  of 
Management  and  Budget  (0MB)  granted 
OSMRE  an  exemption  from  Sections  3, 
4,  7,  and  8  of  Executive  Order  12291  for 
actions  directly  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs.  Therefore,  this  action  is 
exempt  from  preparation  of  a  Regulatory 
Impact  Analysis  and  regulatory  review 
byOMB. 

3.  Compliance  With  the  Regulatory 

Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  801  et  seq.).  This  rule  will  not 
impose  any  new  requirements;  rather,  it 
will  ensure  that  existing  requirements 
established  by  SMCRA  and  the  Federal 
rules  will  be  met  by  the  State. 

4.  Paperwork  Reduction  Act 

This  rule  does  not  contain  information 
collection  requirements  which  require 
approval  by  the  Office  of  Management 
and  Budget  under  44  U.&C  3507. 


List  of  Subjects  in  30  CFR  Part  935 

Coal  mining.  Intergovernmental  * 
relations,  Surface  minisg.  Underground 
mining. 

Date:  May  19. 198a 

RobKt  E.  Boldt, 

Deputy  Director. 

For  the  reasons  set  out  in  the 
preamble,  Title  30,  Chapter  VII, 
Subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART  935— OHIO 

1.  The  authority  citation  for  Part  935 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq. 

2.  In  S  935.12,  the  introductory 
language  of  paragraph  (c)  is  removed 
and  paragraphs  (c)(1)  through  (c)(3)  are 
redesignated  as  paragraphs  (a)  through 
(c),  respectively. 

3.  In  S  935.15,  a  new  paragraph  (ee)  is 
added  to  read  as  follows: 

9935.15    Approval  of  regulatory  program 
amendments. 


(ee)  The  following  amendment 
concerning  the  treatment  and  protection 
of  historic  properties  and  the  definition 
of  "fragile  lands,"  as  submitted  to 
OSMRE  on  October  16, 1987.  is 
approved  effective  May  27, 1988: 
Revisions  to  the  following  provisions  of 
Chapter  1501  of  the  Ohio  Administrative 
Code:  13-1-02(M).  (PP)  and  (YY);  13-3- 
03  (C)  and  (G);  13-3-04(E);  13-4-01(B): 
13-4-04  (A)  and  (K)(7):  13-4-05(K);  13-4- 
13  (A)  and  (K)(7):  13-4-14(J)  and  13-6- 
01(E)(16). 

§935.16    [Removed  and  reserved] 

4.  In  8  935.16,  paragraph  (d)  is 
removed  and  reserved. 

[FR  Doc.  88-12009  Filed  5-28-88;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

32  CFR  Part  527 
[Army  Regulation  210-60] 

Personal  Check  Cashing  Control 
Abuse  Prevention 

AOENCV:  Army  Department,  IX)D. 
action:  Final  rule. 


:  This  regulation  standardizes 
dishonored  check  procedures  at  check- 
cashing  facihties  on  Army  installationB 
and  implements  fair,  but  firm,  controls 
over  dishonored  check  writers. 


EFFCCnvE  date:  June  27, 1988. 

ADDRESS:  Ofc  of  the  Dir.  Fin  &  Acctg 
(FM),  (SAFM-FAP-B),  Indianapolis,  IN 
48249-1016. 

FOR  FURTHER  INFORMATWN  CONTACT: 
Mr.  Tom  Johnson,  (317)  542-32Sa 

SUPPLEMENTARY  INPORMATION:  32  CFR 

Part  527  is  pubUshed  to  give  the  Army's 
procedures  on  dishonored  checks.  These 
procedures  are  intended  to  protect  and 
assist  the  check  writers  and  the  check- 
cashing  institutions.  Some  changes  from 
AR  210-«0,  July  15, 1984  are: 

•  The  definition  of  an  offense  is  any 
insufficient  funds  check. 

•  Suspension  policy  reflects  the 
policies  of  check-cashing  facilities. 

•  Appeal  policy  has  been  relaxed  to 
accommodate  the  new  definition  of  an 
offense. 

•  RCS:  CSCOA-105  added  Row  C, 
total  number  of  check  writers.  Manual 
ICCO  reporting  systems  may  report  only 
total  dollar  amount  and  total  number  of 
dishonored  checks.  Enlisted  groupings 
have  been  changed  from  E1-E3  and  E4- 
E6  to  E1-E4  and  E5-Ee. 

Title  32,  Chapter  V,  Subchapter  A  is 
amended  by  adding  Part  527  to  read  as 
follows: 

PART  527— PERSONAL  CHECK 
CASHING  CONTROL  AND  ABUSE 
PREVENTION 

Subpart  A— Introduction 
Sactioa  I — General 

Sec 

527.1  Purpose  and  scope. 

527.2  References. 

527.3  Explanation  of  abbreviations  and 
terms. 

527.4  Department  of  the  army  objective. 

Sectioa  D  Responsibilitiefl 

527.5  Director.  Finance  ft  Accounting, 
Assistant  Secretary  of  the  Army 
(Financial  Management). 

527.8  Deputy  Chief  of  Staff  for  Personnel/ 
U.S.  Army  Community  and  Family 
Support  Center. 

527.7  Heads  of  Headquarters,  Department  of 
the  anny  and  field  operating  agencies. 

527.8  Commanders  of  major  Army  commands 
(MACOMs). 

527.9  Commanding  General,  U.S.  Army 
Training  and  Doctrine  Command. 

527.10  Installation  commanders. 

527.11  Unit  commanders. 

527.12  Supervisors  of  civilians. 

527.13  Installation  check  control  officer. 

527.14  Finance  offlcer. 

527.15  Personnel  administration  center. 
527.18  Director  of  personnel  and  community 

activitiet. 

527.17  Heads  of  check-cashing  facilities. 

627.18  Persona  with  check-cashing  privileges. 


Subpart  B— Controls 
Section  I— Policy 

527.19  Authority. 
527  JO  GeoeraL 

527.21  Two  party  diedcs. 

527.22  Sponsor  responsibility. 

'  Section  0— OCEsoset  and  PenaUiM 

527.23  Offense  and  related  offense. 

527.24  Bank  or  other  excusable  enor. 

527.25  First  offense. 

527.26  Second  offense. 

527.27  Third  offense. 

527.28  Fourth  or  greater  offense. 


SubpartI 

527.29  Check<a8hing  facility. 

527.30  Unit  commander. 

527.31  Supervisor  of  civilians. 

'  527.32  InstaUation  check  control  officer. 
'  J527.33  Identificatioo  card  issuing  facility. 

527.34  Personnel  of  other  Services. 

527  J5  Appeals. 
1  527.36  Disposal  and  transfer  of  records. 

'  SubpartD    Monthly DMwnorad Cliecfc 
Report,  RCS:  CSCOA-105 

527.37  Purpose. 

527.38  Source  of  Data. 
527.30  Preparation. 

S27M  Frequency,  routing,  and  due  dates. . 

527.41  Relinquisfaing  data. 

Subpart  E— Training 

527.42  Ethics  and  mihtary  competence. 

527.43  Personal  financial  readiness/soMier 
money  managemeiit 

527.44  Initio  entry  training. 

527.45  Remedial  training. 

Appsadtof  A    Eefeiences 

A.  References 

Authority:  5 use.  5511-5512;  37 U.S.C. 
1007;  18  U.S.C.  1382;  Articles  123a.  133,  and 
134,  Uniform  Code  of  Military  justice  (UCM). 
Art  123a.  133,  and  134). 

Sut>part  A— Introduction 
(     Section  I  General 


S  527.1 

(a)  This  regulation  prescribes  policies 
and  procedures  to^ 

'         (1)  Control  and  prevent  abuse  of 
check-cashing  privileges. 

(2)  Reduce  losses  to  appropriated  fund 
(AF)  and  nonappropriated  fund  (NAF) 
activitiefl. 

(b)  Poiicies  and  procedures  for 
casbdng  chedu  or  redeeming  dishonored 
checks  at  check-cashing  fadlities  are 
not  widiin  the  scope  of  this  regulation. 
These  are  prescribed  by  the  proponent 
agendas  of  tbe  activities  providing 
check-caafaing  services  to  patrons  for 
their  facilities  in— 

(1)  AR  60-20/ APR  147-14  and 
Exchanga  Service  Manual  55-21  for 
Army  and  Air  Force  Exchange  Service 
(AAFBS){BdUliaa. 

(2)  AR  30-19  and  the  Commiaaaiy 
Opeaali^  Manual  for  coomiaaaiy 

I    resalaactivittaa. 


(3)  AR  21&-1  and  AR  215-2  for  U.S. 
Amy  Commtmity  and  Family  Support 
activitiea. 

(4)  AR  37-103  for  finance  and 
accounting  offices. 

(c)  Policies  aad  procedures  for  ail 
suspensions  of  check-cashing  privileges 
and  e^ijpeal  actions  on  such  suspensions, 
regardless  of  where  the  dishonored 
check  was  returned  on  the  installation, 
are  governed  by  this  regulation. 


S  527.2 

Required  and  related  publications  are 
listed  in  Appendix  A  to  this  part 

SS27.3    Explanation  of  abbravlaltona  and 


Abbreviationa  and  special  terms  used 
in  this  regulation  are  e^qplained  in  the 
glossary. 

S527.4    Department  o*  the  Army  (DA) 
oli|ecUva. 

Prevention  of  abuse  of  check-cashing 
privileges  indudes  all  measures  taken  to 
reduce  acts  of  abuse  or  misuse  to  the 
lowest  possible  level.  Fadors  leading  to 
this  abuse  stem  mainly  from  lack  of 
education  and  experience  in  managing 
personal  finances.  The  DA  objective  is 
to  ensure  aO  soldiers  acquire  and 
maintain  knowledge,  ddlls,  and 
motivation  needed  to  practice 
responsible  personal  finandal 
management 

Section  n  ReaponalbiHties 

§  527.5   Diractor,  Finance  A  Aceouaflns, 
WBHiiaia  sacrviary  oi  nw  Army  (rManciH 


Tlie  Director,  Finance  ft  Accounting. 
Assistant  Secretary  of  the  Anny 
(Financial  Management)  (OASA  (FM)) 
establishes  and  administers  the 
Department  of  the  Army  (DA)  program 
to  control  and  prevent  abuse  of  check- 
cashing  privileges  on  Army  installations 
by  Department  of  Defense  (DOD) 
personnel  The  Diredor,  Finance  ft 
Accounting  (OASA(FM))  will— 

(a)  Give  technical  assistance  to  major 
Army  commands  (MACOMs)  and 
installations  with  regard  to  their 
dishonored  check  ptogFams. 

(b)  Coordinate  with  Deputy  Chief  of 
Staff,  Personnd  (DCSPER)/USA(7SC 
on  aspects  of  the  check-cashing  abuse 
prevention  {uogram  pertaining  to  morale 
and  w^are. 

(c)  Maintain  liaison  with  the  Deputy 
Chief  of  Staff  for  Opantiona  and  IHans 
and  the  CommandtDg  General,  U.S. 
Anoy  Trailing  and  Doctrine  Command 
(TRADOC)  on  Paraonal  Financial 
Readiness/Soldier  Money  Management 
(IVR/SKOiQ  in  DA  aen^oe  ackoola  and 
training  centara. 


$527.6    DapMlyCliMefaianfer 
Per eonnel/UA  anwf  CnmmiMav  sjmI 
Famly  Support  Center. 

Tie  Deputy  Chief  of  Staff  for 
Per8onnelAJ.S.  Army  Community  and 
Family  Siq>port  Center  (DCSPER/ 
USACFSC)  will— 

(a)  Adivse  the  Director,  Finance  ft 
Accounting  (OASA  (FM))  on  personnel 
aspeds  of  the  program  affecting  the 
morale  and  welfare  of  DA  members. 

(b)  Establish,  maintain,  and 
administer  FFR/SMM  and  cotmseling 
services  for  DA  personnel  and  tiieir 
family  members  witiiin  the  Army 
Community  Service  (ACS]  Center 
program. 

(c)  Coordinate  with  the  Diredor, 
Finance  ft  Accounting  (OASA{FM))  on 
the  PFR/SMM  aspect  of  the  ACS 
consumer  education  training  and  budget 
counseling. 

(d)  Include  PFR/SMM  in  die 
curriculum  of  the  Army  Continuing 
Education  System  and  other  DA  schools 
administered  by  DSCPER  that  serve  DA 
persoimel  and  dieir  family  members. 


9527.7   Headaofi 

[  Off  W99  Mfmy  HiQ  neia  opeiwi9 


Heads  of  Headquarters,  Department 
of  the  Army  (HQDA)  and  field  operating 
agencies  will — 

(a)  Prescribe  procedures  and 
conditions  for  providing  check-cashing 
service  to  patrons  of  their  faciUties. 

(b)  Coordinate  widi  the  Director, 
Finance  ft  Accounting  (OASA(FM))  on 
polides  and  procedures  to  control  and 
prevent  dishonored  checks.  (See  AR 
310-^,  para  1-8.) 

$  527.0    Commandara  of  maior  Army 
oommanda  (MACOMa)^ 

MACOM  commanders  will — 

(a)  Support  and  monitor  the 
Dishonored  Check  Control  Program — 

(1)  At  intermediate  or  subordinate 
commands. 

(2)  At  installations  reporting  directly 
to  their  headquarters. 

(b)  Give  policy  and  procedural 
guidance  to  subordinate  elements  within 
their  jurisdictions. 

(c)  Monitor  effectiveness  of  the 
command  Dishonored  Check  Control 
Program. 

(d)  Evaluate  the  Dishonored  Check 
Control  Program  monthly. 

(a)  Ensure  all  subordinate  elements 
witUn  their  jutisdictiMi  oondud  ongoing 
PFRJSMM  training  and  educational 
programs.  (See  Training  Circular  21-7) 

[{]  Establisb  a  monitoring  and 
evaluation  ayatem  to  enauie — 

(1)  TMning  pxog»B8  are  managed 
effectivdy. 
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(2)  Trainii^  programs  agree  with  DA 
goals,  obfectives,  and  guidelines.        i 


fU^  CoiMMndtaa  Oener^  U.S.  Anny 
TraMnsand  DocMne  CoiWMnd. 

The  Commanding  General.  U.S.  Amy 
Training  Doctrine  Command  (TRADOC1 
will— 

(a)  Develop  and  maintain  the  course 
of  instruction  for  the  PFR/SMM  training 
of  all  soldiers. 

(b)  Ensure  time  is  allotted  in  basic 
training,  advanced  individual  training, 
or  one  station  unit  training  for —         i 

(1)  Training  of  enlistees.  ' 

(2)  Repeat  of  the  course  for  trainees 
not  achieving  the  lesson  standard. 

(c)  Bosure  programs  of  instruction 
(POI)  of  the  Army  Finance  School 
include  courses  that  equip  finance 
officers  and  noncommissioned  officers 
to  assist  in  providing  PFR/SMM  to 
soldiers  and  units  in  the  field.  (See 
Training  Circular  21-7). 


IS27.10 

Installation  commanders  (or 
equivalent)  or  designated 
representatives  will — 

(a)  Maintain,  support,  and  monitor 
installation  programs  to  control  and 
prevent  abuse  of  check-cashing 
privileges.  i 

(b)  Set  up  check  control  offices  under 
the  direct  control  of  active  duty 
commissioned  or  warrant  officers, 
senior  noncommissioned  officers,  or  DA 
civilians  GS-7  and  above.  Prior  to  the 
appointment  of  an  installation  check 
control  officer  (ICCO),  the  commander 
should  review  the  provisions  of 

S9  527.13  and  527.31,  and  consider 
which  major  organizational  element  has 
staff  supervision  over — 

(1)  The  majority  of  check-cashing 
facilities. 

(2)  The  extension  or  withdrawal  of 
installation  privileges. 

(3)  The  overstamping  of  identificaticm 
(ID]  cards. 

(c)  Ensure  that  if  responsibility  of 
ICCO  is  transferred  from  one 
organizational  element  to  another,  that 
resources  are  transferred  also. 

(d)  Approve/disapprove  appeals  of 
suspended  check-cashing  privileges 
when  checkwriter  has  committed  four  or 
more  offenses. 

(e)  Appoint  an  individual  or 
individuals  serving  at  an  installation 
staff  directorate  level  to  act  on  appeals 
of  suspended  check-cashing  privileges 
when  the  checkwriter  has  committ^  3 
offenses. 

(f)  Appoint  an  individual  or  ' 
individuals  serving  at  an  installation 
staff  division  level  to  act  on  appeals  of 
suspended  check-cashing  privileges 


when  the  checkwriter  has  committed  2 
offenses. 

(g)  Bnstire  the  priority  of  educational 
efforts  is  based  on  the  needs  of 
personnel  under  their  command. 

(h)  Ensure  the  POI  for  suspended 
personnel  will  stress — 

(1)  Career  consequences  of  abuse  of 
check-cashing  privileges. 

(2)  Referral  to  individual  and  family 
counseling  sources,  when  required. 

(i)  During  inprocessing  at  permanent 
change  of  station  for  the  following: 

(1)  Soldiers  (El  through  E5).  Emphasis 
will  be  on— 

(i)  Basics  of  checkbook  management 

(ii)  Check  to  financial  organization 
pay  option. 

(iii)  Consequences  of  abuse  of  check- 
cashing  privileges. 

(iv)  Counseling  services. 

(2)  Leaders  (E6  through  E9  and 
officers).  Education  will  stress — 

(i)  The  command  unique  elements  of 
the  dishonored  check  problem. 

(ii)  Leaders'  responsibilities  for  role 
setting,  training  troops,  and  applying 
discipline. 

(3)  DA  civilians  and  Family  members. 
Education  and  counseling  wUl  be 
offered  on  a  voluntary  basis  in 
accordance  with  AR  60ft-l. 

S  527.11    UnW  commanders. 

Unit  commanders  will  assist  the  post/ 
installation  commander  in  the  control 
and  prevention  of  check-cashing 
privilege  abuse.  Unit  commanders  will — 

(a)  Advise  all  newly  arrived  personnel 
during  the  initial  interview  of  their 
responsibilities  for  the  proper  use  of 
personal  checking  accounts  and  check- 
cashing  privileges  and  ensuring  that 
their  family  members  are  aware  of  the 
same.  Also  determine  the  capabilities  of 
the  soldier  for  maintaining  their 
checking  account 

(b)  Deliver  notices  of  dishonored 
check  offenses  cmd  suspensions  to  unit 
members  and  counsel  them  within  2 
days  of  written  notffication. 

(c)  Take  actions  to  properly  settle  the 
personal  debts  of  soldiers  if  soldiers 
under  their  conunand  issue  dishonored 
checks.  Articles  15, 121, 123a,  and  133  or 
134  of  the  UCMJ  may  be  applied  as 
stated  in  AR  600-20,  para  5-10. 

(d)  Approve/disapprove  appeals  of 
suspended  check-cashing  privileges  if  a 
soldier  or  family  member  has  committed 
a  first  offense. 

(e)  Recommend  approval  or 
disapproval  of  appeal  actions  to  the 
individual  appointed  by  tihe  installation 
commander  for  2  or  more  offenses. 

(f)  Determine  whether  the 
overstamping  of  an  ID  card  is  necessary 
if  this  is  the  dieckwriter's  first  or  second 


offense.  As  a  disciplinary  and  control 
action  this  is  advised. 

(g)  Schedule  soldiers  for  remedial 
training  and  encourage  family  membera 
who  have  written  di^onored  checks  to 
attend  this  training. 


f  527.12   Supervtoora  of  < 

Where  DOD  civilians  are  autiiorized 
check-cashing  privileges  the  supervisors 
of  these  civilians  will— 

(a)  Deliver  notices  of  dishonored 
check  offenses  and  suspensions  to 
employees  and  counsel  them. 

(b)  Approve/disapprove  appeals  of 
suspended  check-cashing  privileges  if 
the  employee  has  committed  a  fint 
offense. 

(c)  Recommend  approval  or 
disapproval  of  appeal  actions  to  the 
individual  appointed  by  the  installation 
commander  for  2  or  more  offenses. 

(d)  Schedule  employees  for  remedial 
training  when  the  checkwriter  has 
committed  an  offense. 

9527.13   InetaMtlon  check  cofHrol  Officer. 

The  ICCO  is  the  primary  contact  for 
dishonored  check  matters  The  ICCO 
will— 

(a)  Serve  as  liaison  between 
commander  and  check-cashing  facilities. 

(b)  Be  authorized  to  suspend  check- 
cashing  privileges. 

(c)  Maintain  and  circulate  a 
dishonored  check  list  (See  S  527.32(c)) 

(d)  Maintain  a  central  file  of 
dishonored  checkwritera  (See 
S  527.32(a)) 

(e)  Establish  a  grace  period  of  10 
calendar  days.  The  grace  period  will  be 
10  calendar  days  from  the  date  of  the 
written  dishonored  check  notification. 
The  ICCO  may  allow  additional  time  on 
a  case  by  case  basis  (i.e.  checkwriter  is 
TDY  or  no  leave  away  from  the 
installation.).  There  will  be  a  standard 
grace  period  for  all  check-cashing 
facilities. 

(f)  Establish  an  installation  test  on 
checkbook  maintenance.  Those 
attending  remedial  training  will  have  to 
pass  this  test  prior  to  being  removed 
frtjm  the  dishonored  check  list.  The  test 
may  be  open  book.  The  test  criteria 
should  include: 

(1)  Posting  samples  of:  checks  written, 
deposits  (direct  deposits,  interest  cash, 
and  checks),  check  charges,  printing 
fees,  and  bank  card  transactions. 

(2)  Maintaining  the  check  register 
balance. 

(3)  Reconciling  check  register  to  bank 
statement 

(4)  Scoring  70  or  greater  to  pass. 

(g)  Evaluate  the  effectiveness  of  the 
installation  Dishonored  Check  Control 
Program  using  the  Monthly  Dishonored 


Check  Report  (RCS:  CSCOA-105). 
Distribute  the  report  in  accordance  with 
i  527.40. 

(h)  Set  up  points  of  contact  with  all 
installation  facilities  providing  financial 
management  and  consumer  awareness 
training  and  counseling.  Make  unit 
commanders  aware  of  these  resources. 

(i)  Notify  installation  commander  and 
military  police  or  Army  criminal 
investigation  office  of  any  pattern  of 
check-cashing  abuse  suggesting  fraud, 
forgery,  or  improper  use  of  ID  cards. 

(j)  Set  up  liaison  with  installation  ID 
card  issuing  facility. 

(k)  Reinstate  check-cashing  privileges 
when  an  appeal  has  been  approved  in 
accordance  with  S  527.25  through 
9  527.28  or  when  the  suspension  period 
is  over.  The  checkwriter  must  have 
redeemed  the  dishonored  check,  paid 
the  administrative/service  charges, 
attended  remedial  training,  and  passed 
the  installation  test  on  checkbook 
maintenance. 

(1)  Maintain  and  conduct  an  effective 
installation  PFR/SMM  program,  as 
required  by  Subpart  E.  (See  Training 
Cireular  21-7). 

(m)  Maintain  a  coimseling  or 
counseling  referral  service  to  help 
personnel  solve  personal  financial 
problems,  develop  budgets,  formulate 
debt  liquidation  plans,  get  consumer 
protection,  and  buy  on  credit  wisely.  All 
installation  resources  will  be  used  to 
develop  this  service;  for  example,  ACS 
centers  and  on  post  financial 
institutions.  Counseling  services  will  be 
open  to  peraonnel  and  their  families  on 
a  voluntary  basis. 

(n)  Ensure  DA  issued  articles  are 
published  in  post  media  in  coordination 
with  the  public  affairs  office.  PubUcize 
benefits  of  the  counseling  service,  with 
emphasis  on  the  preventive  nature  of  the 
program. 

9  527.14    Finance  officer. 

The  finance  officer  will  assist  the 
ICCO  in  the  control  and  prevention  of 
check-cashing  privilege  abuse.  The 
finance  officer  will — 

(a)  Assist  the  unit  commander  in 
conducting  training  for  personnel  in 
checkbook  maintenance  by  providing 
instructional  material. 

(b)  Provide  installation  commander 
with  management  information 
concerning  the  level  of  dishonored 
checks  using  the  Monthly  Dishonored 
Check  Report  (Fig  4-1). 

(c)  Cash  a  soldier's  personal  check 
when  the  soldier  is  on  the  dishonored 
check  list  is  on  SURE-PAY.  has  a  non- 
local checking  account  and  the  soldier 
has  a  written  request  from  his/her 
commander  to  the  finance  officer 
requesting  this  service.  If  the  check  is 
retimied  due  to  insufficient  funds. 


collection  action  will  occur  lAW 
DODPM  and  AR  37-103  for  the  amount 
of  the  check,  plus  any  administrative  or 
service  charge. 

(d)  Establish  procedures  in  Central 
Accoimting  Office  for  accounting  for 
nonappropriated  fund  dishonored 
checks. 

(e)  Process  DD  Form  139  (Pay 
Adjustment  Authorization)  received 
from  the  check-cashing  facility  and 
return  completed  copy  to  the  ICCO. 

(f)  Distribute  amounts  collected  from 
soldier's  or  civilian's  pay  to  the 
appropriate  check-cashing  facility. 

(g)  Analyze  tiie  RCS  CSCOA-105 
received  from  the  ICCO. 

(h)  Inform  the  installation  commander 
of  dishonored  check  analysis. 

9  527.15    Personnel  Administration  Center. 

The  Personnel  Administration  Center 
(PAC]  will  assist  unit  commanders  by 
completing  some  of  the  paperwork  and 
other  administrative  details.  Where 
PACs  do  not  exist  the  unit  commander 
will  be  responsible  for  completing  these 
actions  as  well  as  those  listed  in 
9  527.11.  The  PAC  will— 

(a)  Schedule  soldien  and  family 
membera  for  remedial  training  when  the 
checkwriter  has  committed  an  offense. 

(b)  Notify  the  ICCO  when  timely 
notification  of  dishonored  check  or 
suspension  cannot  be  made  because  the 
soldier  is  absent  from  duty  due  to  TDY, 
hospitalization,  etc. 

(c)  Verify  ID  card  overetamping  has 
occiirred  and  notify  ICCO  in  writing. 

9527.16  Director  Of  Personnel  & 
Community  Activities. 

The  Director  of  Peraonnel  & 
Community  Activities  (DPCA)  wiD — 

(a)  Overatamp  ID  cards  when 
requested  by  the  ICCO. 

(b)  Ensure  Uie  quaUty  of  PFR/SMM 
training  taught  at  the  installation. 

9527.17  Heads  of  check-caehlngfacliniee. 

In  addition  to  the  requirements  of 
dieir  proponent  agencies,  heads  of 
check-cashing  facilities  will — 

(a)  Coordinate  with  the  ICCO  on 
administrative  matien  relating  to  the 
Dishonored  Check  Control  Pn^am. 

(b)  Ensure  all  peraonnel  under  their 
supervision  know  the  installation 
policies  and  procedures  for  cashing 
checks  and  review  the  ICCO  dishonored 
checklist  prior  to  approving  checks  for 
encashment 

(c)  ProminenUy  display  the  sign  cited 
below  at  each  check-cashing  point 

NOTICE  TO  CHECK  CASHERS: 
DISCLOSURE  OF  SOCIAL  SECURITY 
NUMBER  (SSN)  AND  OTHER  PERSONAL 
INFORMATION  IS  SOUCITED  BY 
AUTHORITY  OF  SECTION  3012  AND  8012. 


TITLE  la  UNITED  STATES  CODE,  AND  IS 
MANDATORY  IF  YOU  WISH  TO  CASH  A 
CHECK. 

ALL  INFORMATION  FURNISHED, 
INCLUDING  SSN.  WILL  BE  USED  TO 
IDENTIFY  WRITERS  OF  CHECKS 
RETURNED  UNPAID. 

(d)  Require  a  consent  statement 
authorizing  immediate  collection  from 
pay  for  a  dishonored  check  be  placed  on 
each  check  and  signed  by  the  individual. 
The  consent  statement  to  use  is:  "If  this 
check  is  returned  as  dishonored  I 
consent  to  immediate  collection  from  my 
pay  for  the  amount  of  the  dishonored 
check  plus  any  related  service  or 
administrative  charges."  A  proniinentiy 
displayed  consent  sign  at  check  cashing 
points  may  be  used  in  lieu  of  the 
statement  placed  on  each  check. 

(e)  Obtain  a  stamp  for  recording 
additional  information  on  the  bacic  of  all 
pereonal  checks  if  the  information  is  not 
on  the  face  of  the  check.  This 
information  is:  name,  rank,  SSN,  duty 
station,  home  address,  home/duty  phone 
number,  and  branch  of  service. 

(f)  Notify  checkwriters  in  writing 
through  their  unit  commander  or  first 
line  supervisor  for  civilian  employees  of 
a  dishonored  check  that  has  been 
returned  by  the  financial  institution. 

9  S27.ia    Persons  with  dieck-cashlng 
pnvHeQee. 

AU  peraons  with  check-cashing 
privileges  will — 

(a)  Fill  out  check  properly  and  legibly. 
Include  all  information  to  be  recorded 
on  the  back.  Checks  should  be 
completed  in  black  or  blue/black  ink. 
not  water  soluble.  A  pencil  or  any  other 
type  of  writing  instrument  that  can  be 
erased,  changed,  or  modified  should  not 
housed 

(b)  Maintain  sufficient  funds  in  their 
checking  account  to  cover  the  full 
amount  of  the  checks. 

(c)  Notify  the  ICCO,  unit  commander, 
military  police,  and  bank  upon 
discovery  of  any  lost/stolen  peraonal 
checks. 

(d)  Provide  check-cashing  facilities 
with  required  information  when 
attempting  to  cash  a  check. 

(e)  Have  their  ID  card  overetamped 
when  directed  to  do  so. 

(f)  Take  full  responsibilify  for  any 
check  cashed  on  their  checking  account 
including  those  cashed  by  family 
membera. 

(g)  Redeem  all  checks  written  against 
their  checking  account  which  have  been 
returned  for  insufficient  funds. 

(h)  Attend  remedial  training  when 
directed  to  do  so  by  die  ICCO. 

(i)  Distribute  copies  of  disclaimer 
notices  to  check-cashing  facilities. 
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Subpart  B—Controto 
Sectioal — ^Policy 

S  527.19    AiiOiortty. 

(a)  Policies  in  this  regulation  are 
based  on  statutory  authority  including, 
but  not  limited  ta  the  following: 

(1)  Sections  5511-6512.  title  5,  United 
States  Code. 

(2)  Section  1007,  title  37.  United  States 
Code. 

(3)  Section  1382,  title  18,  United  States 
Code. 

(4)  Articles  123a,  133, 134,  Uniform 
Code  of  Military  ^utice  (UCMJ,  Art 
123a,  133,  and  134). 

(b)  Debts  to  instrumentalities  and 
agencies  of  the  United  States  can  be 
collected  from  military  personnel  by 
involimtary  deductions  from  their  pay 
when  such  action  is  authorized  by  law. 
(See  Department  of  Defense  Military 
Pay  and  Allowances  Entitlements 
Manual  (DODPM),  part  seven,  chapter  7, 
and  Department  of  Defense  Retired  Pay 
Manual  (DODRFM).] 

S  527.20   OaneraL 

(a)  DA  policy  is  to  give  maximum 
service  to  persons  entitled  to  use  Army 
facilities.  Installation  activities  extend 
check-cashing  privileges  for  the 
convenience  of  their  customers. 

(b)  The  personal  check  is  more  than  a 
simple  pnHnise  to  pay.  By  signing  a 
check,  the  person  makes  a  binding 
agreement  to  the  receiver  (in  exchange 
for  goods,  services,  or  cash)  that  enough 
money  to  cover  the  check  is  in  the 
person's  account 

(c)  The  number  of  dishonored  checks 
and  the  subsequent  loss  of  funds  to 
Aimy  facilities  call  for  finn  measures  to 
control  and  prevent  dishonored 
checkwriting.  Timely  administrative 
action  will  be  taken  in  all  cases 
involving  abuse  or  misuse  of  check- 
cashing  privileges.  Moral  persuasion 
and  command  supervision  will  be  used 
as  primary  measures  to  ensure 
dishonored  checks  are  promptly 
redeemed  and  dishonored  checicwriting 
ceases.  Commanders  wiH  not  tolerate  or 
make  excuses  for  dishonored  checks 
issued  by  soldiers  and  their  family 
members.  Soldiers,  their  eligible  {Jamily 
members,  and  other  authorised  patrons 
of  Army  facilities  are  expected  to  pay 
their  just  financial  debts.  Commanders 
will  take  immediate  action  to  ensure 
prompt  redemption  of  dishonored 
checks.  They  will  coimsel  and  take 
disciplinary  action  where  appropriate  to 
prevent  abuse  or  fraud  by  soUdeis  under 
their  command. 

(d)  Patrons  who  have  abused  chedc- 
casLdng  privileges  will  be  given  a  chance 


to  present  evidence  in  their  behalf.  (See 
IS  527.24  and  527.35.) 

(e)  Patrons  may  have  their  check- 
cashing  privileges  suspended 
indefinitely  if  they  show  a  chronic 
attitude  of  personal  and  financial 
irresponsibility. 

(f)  If  a  person  is  formd  using  an 
unstamped  ID  card  daring  their 
suspension  period  and  when  they  are 
required  to  have  their  card  overstan^Md, 
the  person's  chedc-cashing  privileges 
may  be  suspended  indefinitely. 

(g)  Suspension  procedures  in  this 
chapter  do  not  preclude  action  under  the 
UCMJ. 

(h)  All  persons  who  abuse  check- 
casUng  privileges  are  subject  to 
pertinent  dvil  laws.  Reported  check- 
cashing  abuses  may  be  referred  to  dvil 
law  enforcement  authorities  or,  if 
appUcable  under  local  U.S.  procedures, 
to  a  U.S.  magistrate.  (See  AR 190-^.) 

9527.21    Two  party  eheeiw. 

When  a  two  party  check  is  returned 
"unpaid",  the  endorser  may  be  subject 
to  the  dishonored  check  provision  of  this 
regulation  only  if  the  endorser  fails  to 
redeem  the  check  within  the  grace 
period.  Jf  the  original  maker  of  the  check 
is  proven  to  have  written  a  previous 
dishonored  check,  then  an  additional 
offense  will  be  charged  to  the  original 
maker  and  appropriate  susp«ision 
imposed.  If  the  endorser  is  currently 
imder  suspension,  an  additiomdeffenae 
will  be  charged  and  the  suspension 
period  will  be  increased.  The  endorsw 
will  be  required  to  execute  a  consent 
statement  to  authorize  collecticm  from 
his/her  pay  if  the  two  party  check  is 
returned  for  insuifident  funds.  The 
consent  statement  to  be  executed  by  the 
endorser  is  stated  in  S  527.17(d). 


S  527.22 

(a)  Sponsors  may  be  held  liable  for 
acts  of  family  members  when  a  family 
member  uses  their  depeadoit  K)  card 
and  their  sponsor's  SSN  for  check 
cashing.  If  a  faaily  taatil^tt  nramruia  ui 
offense  under  these  oanditions,  the 
sponsor  maiy  tken  be  placed  on  the 
dishonored  dierklist  The  fwnily 
member  may  be  placed  oo  the 
dishonored  checklist  in  their  own  right  if 
they  used  a  chnliaa  ID  cod  with  their 
own  S^  as  ideatifiGation  and  the  check 
becomes  disksnosed. 

(b)  Sponsors  who  wish  to  disclaim 
responsibility  for  dishonored  checks 
written  by  faiaily  meaihers  may  do  so 
by  filing  a  letter  of  disdaimsr  with  the 
ICCO.  (See  fig.  2-1  for  a  sample  letter.) 
This  letter  aaaauces  a  spoosar's' 
voluntanr  withAswal  of  rsspoasiMity 
for  acts  of  frunSy  members.  R  wiB  be 
updated  annoafly.  Absence  of  a 


disdaimer  does  not  prove  agency 
relationship  between  sponsor  and 
family  members. 

(c)  Some  fadlitias  may  deny  check- 
cashing  privileges  to  Csmily  members  of 
sponsors  ki^o  have  filed  a  lattsr  of 
disdaimer.  Tlia  sponsor  will  inform 
family  membos  of  tUs  deniaL 

Sactkn  D— Oflansas  andPenahlas 

(  o27.23   Offsosa  sna  fslalao  ofvsnsa. 

(a)  Q/JIbflse.  An  offense  has  been 
committed  when  an  inifividual  does  not 
redeem  a  disheaored  check  or  redeems  3 
or  more  checks  withfai  the  grace  period. 

(b)  Related  affanee.  ^n  ^dividual 
may  write  sevwal  dishmored  checks 
which  arc  related.  For  example  one 
error  in  dw  checkbook  could  cause 
several  dishonored  cheeks.  All  of  these 
dishonored  checks  are  considered 
related  to  each  other  and  if  not 
redeemed  will  be  considered  as  a  single 
offrase.  The  individual  most  prove  to 
the  ICCO  diat  the  dishonoted  checks  are 
related.  If  proof  is  not  provided,  each 
dishonored  check  will  be  considered  an 
offense  if  not  redeemed  within  the  grace 
period.  Related  checks  normally  occur 
within  a  10  day  period. 


9527.24 

If  an  individual  can  prove  bank  or 
other  excusable  error,  lyshonored 
checks  resulting  from  these  errors  will 
not  be  considered  offenses.  The 
checkwriter's  name  will  not  be  added  to 
any  list  or  central  file. 

9  527.25   Fhat  olfenae> 

(a)  An  incBvidual  who  writes  a  check 
whidi  later  becomes  dishonored  and 
does  not  redeem  it  within  the  grace 
period  has  committed  a  first  offense. 

(b)  An  individual  who  writes  3 
dishonored  checks  which  are  unrelated 
to  each  other  and  cedeeou  them  all 
within  the  grace  period  has  coaanitted  a 
first  offense. 

(c)  The  penalty  for  a  first  i^isnse  is 
required  attendance  at  ranediel  training 
and  suspension  of  chedc-cashing 
privileges  for  6  mastiis  fcon  date  of 
suspension  letter.  Tke  BD  card  aay  be 
overstamped 

(d)  The  individual  may  be  removed 
from  the  (fisbonored  cheddist  prior  to 
the  end  of  the  suspension  period  if  the 
check  has  been  redeemed,  all  charges 
have  been  paid,  remedial  training  has 
been  completed,  the  incfividnal  has 
passed  the  instaDation  chedcbook 
maintenance  test,  and  the  unit 
commander  (for  soitfiers  and  family 
members)  or  first  line  supervisor  (for 
civilians)  approves. 


9527.26  Second  offense. 

(a)  An  individual  who  writes  a  second 
dishononM  check,  unrelated  to  the  first 
dishonored  check,  and  does  not  redeem 
it  within  the  grace  period  has  committed 
a  second  offense. 

(b)  An  individual  who  writes  4 
dishonored  checks  which  are  unrelated 
to  each  other  and  redeems  them  all 
within  the  grace  period  has  committed  a 
second  offense. 

(c)  The  penalty  for  a  second  offense  is 
required  attendance  at  remedial  training 
and  si^pension  of  check-cashing 
privileges  for  12  months  from  date  of 
suspension  letter  if  checkwriter  is  not 
currently  on  the  dishonored  checklist  If 
the  checkwriter  is  currently  on  the 
dishonored  checklist  the  suspension 
period  will  be  increased  by  12  months. 
The  ID  card  may  be  overstamped. 

(d)  The  individual  may  be  removed 
from  the  dishonored  checklist  prior  to 
the  end  of  the  suspension  period  if  the 
check  has  been  redeemed,  all  charges 
have  been  paid,  remedial  training  has 
been  completed,  the  individual  passed 
the  installation  checkbook  maintenance 
test  and  the  individual  appointed  by  the 
installation  commander  ($  527.10(f))  so 
approves. 

9527.27  Third  Offense. 

(a)  An  individual  who  writes  a  third 
dishonored  check,  unrelated  to  the 
previous  dishonored  checks,  and  does 
not  redeem  it  within  the  grace  period 
has  committed  a  third  offense. 

(b)  An  individual  who  writes  5 
dishonored  checks  which  are  unrelated 
to  each  other  and  redeems  them  all 
within  the  grace  period  has  committed  a 
third  offense. 

(c)  The  penalty  for  a  third  offense  is 
required  attendance  at  remedial  training 
pverstamping  of  the  ID  card,  and 
suspension  of  check-cashing  privileges 
for  18  months  from  date  of  suspension 
letter  if  the  checkwriter  is  not  currently 
on  the  dishonored  checklist  If  the 

-checkwriter  is  currently  on  the 
dishonored  checklist  the  suspension 
period  will  be  increased  by  18  months. 

(d)  The  individual  may  be  removed 
from  the  dishonored  checklist  prior  to 
the  end  of  the  suspension  period  if  the 
check  has  been  redeemed,  all  charges 
have  been  paid,  remedial  training  has 
been  completed,  the  individual  passed 
the  installation  checkbook  maintenance 
test  and  the  individual  appointed  by  the 
installation  commander  (8  527.10(c))  so 
approves. 

S  527.28    Fourlfi  or  grsatar  offense. 

(a)  An  individual  who  writes  a  fourth 
dishonored  check,  imrelated  to  the 
previous  checks,  and  does  not  redeem  it 


within  the  grace  period  has  committed  a 
fourth  offense. 

(b)  An  individual  who  writes  6 
dishonored  checks  which  are  unrelated 
to  each  other  and  redeems  them  all 
within  the  grace  period  has  committed  a 
fourth  offense. 

(c)  The  penalty  for  a  fourth  offense  is 
required  attendance  at  remedial 
training,  overstamping  of  the  ID  card, 
and  suspension  of  check-cashing 
privileges  indefinitely  from  the  date  of 
suspension  letter. 

(d)  The  individual  may  be  removed 
from  the  dishonored  checklist  if  the 
check  has  been  redeemed,  all  charges 
have  been  paid,  remedial  training  has 
been  completed,  the  individual  passed 
the  installation  checkbook  maintenance 
test  and  the  installation  commander 

(9  527.10(d))  so  approves. 

Subpart  C    Procedurea 

9  527.29   Ctteck  casMnQ  fadNty. 

In  addition  to  the  requirements  of  its 
proponent  agency,  the  head  of  the 
facility  to  which  a  check  is  returned 
unpaid  will  do  the  following: 

(a)  Notify  the  checkwriter  through  the 
checkwriter's  unit  commander  (for 
soldier  or  family  member)  or 
checkwriter's  supervisor  (for  civilian)  of 
the  dishonored  dieck.  See  figure  3-1  for 
a  sample  notification  letter.  A  copy  of 
the  notification  will  be  furnished  to  the 
ICCO.  Suffident  copies  will  be  sent  to 
the  commander  or  supervisor  so  a  copy 
can  be  returned  to  the  ICCO 
acknowledging  receipt  and  indicating 
action  to  be  taken.  Notices  will  include, 
but  are  not  limited  to,  the  following: 

(1)  Name  of  checkwriter  (or  endorser, 
if  a  two  party  check). 

(2)  Date  and  amount  of  check. 

(3)  SSN  of  checkwriter. 

(4)  Status  (active  duty,  retired. 
Reserve,  National  Guaid,  family 
member,  dvilian  employee,  etc.)  and 
service  (Army,  Navy,  Air  Force,  Marine 
Corps,  or  Coast  Guard). 

(5)  Name,  grade.  SSN,  and  duty 
station  of  sponsor,  if  applicable. 

(6)  Home  address  and  telephone 
number. 

(7)  Clear  instructions  covering — 
(i)  Method  of  redemption. 

(ii)  Time  allowed  in  which  redemption 
must  be  made, 
(iii)  Administrative/service  charges, 
(iv)  Appeal  rights. 

(b)  Notify  the  ICCO  as  soon  as — 

(1)  The  check  is  redeemed.  Provide 
date  of  redemption. 

(2)  Written  evidence  is  furnished 
proving  a  bank  or  other  error  dearing 
the  checkwriter  of  fault 

(3)  The  checkwriter  fails  to  redeem 
the  check  within  die  grace  period. 


(4)  the  check  is  written  off. 

(c)  Begin  action  for  collection  from 
pay  when  authorized,  if  all  efforts  at 
direct  collection  fail.  (See  AR  37-108, 
AR  37-104-3,  and  AR  37-104-10.) 

9  527  JO    Unit  commander. 

On  receipt  of  notice  that  a  soldier  or  a 
soldier's  family  member  of  a 
conunander's  unit  has  written  a 
dishonored  check  or  has  been  placed  on 
the  dishonorod  checklist  the  unit 
commander  will  (Some  of  these  actions 
may  be  done  by  tiie  PAC  where  PACs 
exist) — 

(a)  Deliver  the  notice  and  counsel  the 
checkwriter  to  comply  with  the 
requirements  of  the  notice.  See  figure 
3-2  for  a  sample  counseling  statement 

(b)  Return  copy  of  notification  letter  to 
the  ICCO  within  10  calendar  days 
stating  whether  the  dishonored  check 
was  redeemed  within  the  grace  period. 

(c)  Assist  the  checkwriter  in 
determining  the  cause  of  the  dishonored 
check.  Make  proper  referral  if  budget 
counseling  or  financial  assistance  is 
needed. 

(d)  Assist  the  checkwriter  in  obtaining 
proof  of  bank  or  other  excusable  error 
dearing  the  checkwriter  of  fault 

(e)  Schedule  remedial  checkbook 
maintenance  training  and  ensure  the 
checkwriter  attends  the  training. 

(f)  Determine  if  checkwriter  should 
have  ID  card  overstamped  if  this  is  the 
first  or  second  offense.  If  the  decision  is 
to  overstamp  the  ID  card,  the  unit 
commander  will — 

(1)  Ensure  the  checkwriter  receives 
notification  and  is  counseled  to  comply 
with  the  instructions.  ' 

(2)  Refer  checkwriter  to  ID  card 
issuing  facility  for  reissuing  of  new  ID 
card  with  overstamp. 

(3)  Ensure  that  the  checkwriter 
received  an  overstamped  ID  card. 

(4)  Notify  ICCO  within  15  days  from 
date  of  notification  letter  which  notified 
the  checkwriter  of  placement  on 
dishonored  checklist  that  ID  card  was 
overstamped. 

(g)  Work  with  the  finance  officer  to 
cash  checks  for  a  soldier  who  is  on  the 
dishonored  check  list,  is  on  SURE-PAY, 
and  has  a  non-local  bank  account 

(h)  Ensure  checkwriter  redeems  the 
chedc  and  pays  any  administrative/ 
service  charge. 

(i)  Take  administrative  or  disciplinary 
action,  when  proper.  (See  AR  600-31 
and  AR  600-^7.) 

(j)  Approve/disapprove  appeal 
actions  on  first  offense  if  remedial 
training  has  been  completed,  the 
checkwriter  passed  the  installation 
checkbook  maintenance  test  the  check 
has  been  redeemed,  and  the 
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administrattve/tervice  diargef  havm 
been  paid.  If  approval  ia  given,  send  a 
letter  to  the  ICCO  stating  (hat  approval 
is  granted  to  reawve  t)ie  soldier  or 
family  member  from  die  dishonored 
checklist.  Letter  must  indicate  action 
taken  on  counseling  and  training,  that 
the  checlcwriter  passed  the  installation 
test  on  checkbook  maintenance,  that 
checks  have  been  redeemed,  and 
administrative/service  charges  have 
been  paid. 

(k)  Forward  appeal  actions  on  second 
and  greater  offenses  to  the  individual 
designated  by  the  installation  i 

commander  to  handle  such  appeal 
actions  if  the  conditiona  in  paragraph  (j) 
of  this  section. 

(H  Maintain  soldier  on  SURE-PAY  if  at 
all  possible. 


S  527.31    Siipervtooroft 

On  receipt  ai  notice  that  a  civilian 
employee  under  his/her  supervision  has 
written  a  dishonored  check  or  has  been 
placed  on  the  dishonored  checklist,  the 
first  line  supervisor  will — 

(a)  Deliver  the  notice  and  counsel  the 
chedcwriter  to  comply  with  the 
requirements  of  the  notice. 

(b)  Return  a  copy  of  the  notification  to 
ICCO  within  10  calendar  days  of  date  of 
notice  indicating  receipt  and  proposed 
action  to  be  taken. 

(c)  Schedule  remedial  checkbook 
maintenance  training  and  ensure  the 
checkwriter  attends  the  training. 

(d)  Ensure  checkwriter  redeems 
chedc(s)  and  pays  any  administrative 
service  charges. 

(e)  Approve/disapprove  appeal 
actions  on  first  offense  if  training  has 
been  completed,  the  checkwriter  passed 
the  installation  checkbook  maintenance 
test  the  check  has  been  redeemed,  and 
the  administrative/service  charges  have 
been  paid.  If  approval  is  given,  send  a 
letter  to  ICCO  stating  that  approval  is 
granted  to  remove  the  checkwriter  from 
the  dishonored  checUist.  Letter  must 
indicate  action  taken  on  counseling  and 
training,  that  the  checkwriter  passed  the 
installation  checkbook  maintenance 
test  that  the  check  has  been  redeemed, 
and  diat  administrative/service  chaijges 
have  been  paid. 

(f)  Forward  appeal  actions  of  second 
or  greater  offienses  to  individual 
designated  by  the  installation  I 
commaoder  if  the  conditions  in  ' 
paragrairfi  e.  above  have  been  met 


S  527.32 

(a]  On  receipt  (rf  notice  from  the 
check-casfaHig  fisdlity  that  a  check  was 
returned  as  dishonored,  the  ICCO  will 
update  the  central  file  on  dishonored 
cfaeckwriters.  (See  §  527.13(d}].  This  file 


will  contain,  as  a  mininom,  the 
following  information: 

(1)  Name  and  SSN. 

(2)  Status  (active  duty,  retired. 
Reserve,  National  Guard,  family 
member,  civifiau  employee,  etc)  and 
Service  (Army,  Navy.  Air  Force,  Marine 
Corps,  or  Coast  Ga«d). 

(3)  Name,  grade,  and  SSN  of  sponsor. 
if  applicable. 

(4]  Organization  address  and 
telephone  number. 

(5)  Home  address  and  telephone 
number. 

(6)  Amount  of  dishonored  check. 
(7J  Date  check  was  returned  as 

dishonored. 

(8)  Date  check  was  redeemed. 

(9)  Effective  date  of  suspension  of 
check-cashing  privileges. 

(10)  Date  check-cashing  privileges  are 
restored. 

(b)  The  central  file  on  dishonored 
checkwriters  will  be  maintained  an  all 
personnel,  including  those  who  redeem 
the  dishonored  check  within  the  grace 
period.  The  file  will  be  used  for 
reference  to  identify^peat  oSenders. 

(c)  The  dishonored  checklist  wiH  be 
updated  at  least  monthly  to  accurately 
show  the  current  status  of  suspensions. 
The  list  will  include  suspension 
expiration  dates  and  will  be  circuiated 
at  least  raoathly  to  installatioa  check- 
cashing  and  ID  card  iaaaing  Ead&iea. 
On  post  banks  Bid  credit  amona  may 
also  receive  a  copy  of  tiie  dishonored 
checklist.  The  fist  may  not  be  calculated 
to  any  other  institution  on  or  off  the 
installatim. 

(d)  The  ICCO  nay  be  provided 
terminal  access  to  an  electronic  check 
verification  system.  The  ICCO  aiay  nae 
this  system  to  verify  cfaeck-casfaiiig 
privileges  of  individual  checkwriters  at 
the  request  of  installatieo  check-cashing 
facilities. 

(e)  If  the  checkwriter  commits  a  Bat 
offense  (see  §  527.25).  die  ICCO  wiU— 

(1)  Add  the  checkwriter's  came  to  the 
dishonored  check  Bat 

(2)  Suspend  dieck-casfaing  privileges 
for  6  months. 

(3)  Inform  the  commander  (supervisor 
if  checkvmter  is  a  civilian)  and 
checkwriter  by  letter  that  check-cashing 
privileges  are  suspended  for  6  months 
horn  the  date  of  letter  and  that  the 
checkwriter  must  attend  remedial 
training.  (See  figiu-e  3-3.)  The  check 
writing  privileges  will  be  restored  when 
the  suspension  period  is  over  or  earlier 
if  the  checkwriter  has  met  the  conditions 
in  S  527.25(d)  and  the  unit  commander 
for  soldiers  asad  their  family  members  or 
the  first  line  supervisor  for  civiKans 
decides  to  restore  check-cashing 
privileges  sooner. 


(f)  If  the  checkwriter  commits  a 
second  offense  (See  f  527.28),  the  ICCO 
¥riU— 

(1)  Add  die  chedcwriter's  name  to  the 
dishonored  checklist  if  cuireudy  not  on 
the  Ust. 

(2)  Suspend  check-cashing  privileges 
for  12  months  or  increase  suspension  by 
12  months  if  checkwriter  is  cnrrentiy 
ander  suspension. 

(3)  Inform  the  unit  commander 
(supervisor  if  checkwriter  is  a  civiKan) 
and  checkwriter  by  letter  that  check- 
cashing  privileges  are  suspended  for  12 
months  from  date  of  letter  or  increased 
by  12  months  and  that  the  checkwriter 
must  attend  remedial  training.  (See 
figure  3-4.)  The  check  cashing  privileges 
may  be  restored  when  the  suspension 
period  is  over  or  eariier  if  the 
checkwriter  has  met  the  conditions  in 

S  527.26(d)  and  the  individual  appointed 
by  the  installation  cmnmander  to  act  on 
appeals  of  second  offenses  approves. 

(g)  If  the  checkwriter  commits  a  third 
offense  (see  i  527.27).  the  ICCO  will— 

(1)  Add  the  checkwriter's  name  to  the 
dishonored  checklist  if  currendy  not  on 
die  list. 

(2)  Suspend  check-cashing  privileges 
for  18  months  or  increase  suspension  by 
18  months  if  checkwriter  is  currendy 
under  suspension. 

(3)  Inform  the  commander  (supervisor 
if  checkwriter  is  a  civilian)  and 
checkwriter  by  letter  that  check-cashing 
privileges  are  suspended  for  18  months 
from  date  of  letter  or  increased  by  18 
months,  that  the  checkwriter  must 
attend  remedial  training,  and  that  the  ID 
card  most  be  overstamped.  (See  figure 
3-5.)  The  check-cashing  privileges  may 
be  restored  when  the  suspension  period 
is  over  or  earlier  if  the  checkwriter  has 
net  the  conditions  m  5  527.27(d)  and  the 
individual  appointed  by  the  mstallation 
commander  to  act  on  appeals  of  third 
offmses  approves. 

(h)  If  the  checkwriter  commits  a  fourth 
offense  (see  {527.28),  die  ICCO  will— 

(1)  Add  checkwriter's  name  to  the 
dishtmored  checklist  if  currently  not  on 
die  list 

(2)  Su^iend  check-cashing  privileges 
indefinitely. 

(3)  Inform  the  commander  (supervisor 
if  checkwriter  is  a  civilian)  and 
checkwriter  by  letter  that  check-cashing 
privileges  have  been  suspended 
indefinitely,  that  the  checkwriter  must 
attend  remedial  training,  and  that  the  ID 
card  must  be  overstamped.  (See  figure 
3-6.)  The  installation  commander  may 
reinstate  check-cashing  privileges  if  the 
checkwriter  has  met  the  conditions  in 

8  527.28(d). 

(i)  If  the  dieckwriter  continues  to 
write  dishonored  checks  after  die  fourth 


offense.  Ae  ICCO  will  Callow  gcadanoe 
in  para^B^  Q4  of  diis  seodon. 

0)  The  iGOO  wUI  remove  an 
indhridoal  from  Ae  ifi^ionored  dwcidist 
at  the  end  cf  die  suspension  period  or  at 
die  request  of  the  individual  having 
appeal  approval  authority.  The 
checkwziter  amU  have  redeemed  die 
cksboBored  cbedo,  paid  die 
administradve/service  charges, 
attended  reoiedial  training,  and  passed 
the  installation  checkbook  maintenance 
teat 

(k)  If  {woof  of  bank  error  or  other 
excusable  error  is  given,  the  ICCO 
wiH— 

(1)  dear  checkwriter's  name  from 
central  file  of  offenders. 

(2)  Cancel  any  smponoion  imposed 
because  of  this  error. 

(3)  Inform  checkwriter  by  letter  of 
action  taken. 

§  S27.33    IttaiiUficaUon  cartf  laauinQ  fadlty. 

(a)  Whea  infarmed  by  die  ICCO  or  the 
unit  commander  that  an  authorized  user 
of  the  installation  chedc-caahing 
facilities  is  suspended  for  issuing  a 
dishonored  check  and  is  required  to 
have  their  ID  card  overstamped,  the  ID 
card  issuing  fodlity  will  take  action 
under  AR  640-3,  paragraph  4-10.  to 
overstamp  the  offender's  ID  card. 

(b)  When  reissuing  ID  cards  lost 
stolen,  etc  the  dishonored  checklist  will 
be  examined  to  determine  if  the 
individual  applying  for  a  new  or 
replacement  card  is  on  it.  The 
individual's  unit  or  civilian's  supervisor 
should  be  contacted  to  determine 
whedier  the  ID  card  should  be 
overstamped. 

§  527.34   PafaoiwM)  of  other  Sorvlcoa. 

DA  officials  may  not  overstamp  ID 
cards  issued  by  other  Services.  DA 
officials  may  suspend  check-carinng 
privileges  of  members  of  other  Services, 
or  their  family  members,  by  placing 
them  on  die  dishonored  c^ddist 
Repeated  abuse  of  check  cashing 
privileges  may  result  in  barring  from  the 
installation  persons  not  assigned 
thereto,  except  for  needed  medical 
services  (See  figs  3-7  and  3-8.)  This 
barrmg  may  apply  to  family  members 
and  retirees  of  any  Service. 


§527.35 

(a)  Any  person  vrhose  check-cashing 
privileges  are  saspended  may  submit  a 
written  appeal  for  removd  of  the 
suspension.  Active  duty  soldiers  or  dieir 
fandly  members  will  send  the  appeal  to 
their  unit  commander.  Civilian 
employees  will  send  dieir  appeab  to 
their  first  line  snpovisor.  The  appeal 
wid  iachide  the  following: 


(1)  Date  check-cashing  privileges  were 
suspended. 

(2)  Check-cashing  facility  where  check 
was  cashed. 

(3)  Date  and  where  full  payment 
including  administrative/service 
charges,  was  made. 

(4)  Dale  remedial  training  was 
coraideted. 

(5)  Grade  received  on  installation 
checkbook  maintenance  test 

(6)  Reasons  privdeges  should  be 
restored. 

(b)  ICCOs  will  not  restore  privdeges  if 
the  checkwriter  has  not  attended 
required  training,  has  not  passed  the 
installation  cheddxiok  maintenance 
test,  or  has  not  paid  in  fidl  all 
dishonored  checks  and  adoiinistrative/ 
service  charges  that  did  not  result  from 
bank  or  odiar  excasable  error. 

(c)  If  appeal  was  approved  the  ICCO 
wiU— 

(1)  Remove  checkvniter's  name  from 
dishonored  diedklist 

(2)  Inform  checkwriter  prompdy  of 
action  taken. 

$527.36    Disposal  and  transfer  Of  raconte. 
ICOOswiD— 

(a)  Dispose  of  inactive  files  as 
required  by  AR  25-400-2  for  file  number 
210-OOa  (ChedL-cashing  Mvileges). 

(b)  Ensure  Uiat  die  ICCO  is  added  to 
the  installation  out-processing  checklist. 

(c}  Send  acdve  di^onoied  chedi  files 
direcdy  to  the  ICCO  of  the  gaining 
installation  when  offenders  are 
reassigned  before  the  end  of  their  or 
their  fanuly  member's  suspension 
period. 

(d)  Place  jnonming  individuals  on 
chedc  cashing  suqienaicms,  if  their 
existing  suspensions  have  not  expired. 
These  individuals  will  remain  on 
suspension  until  the  suspension  expires 
or  an  appeal  is  approved. 

Subpart  D   Monthly  Dtshonof ad 
Check  Report.  RCS:  CSCOA-105 

S  527.37   Puipoaa. 

The  Monthly  Dishonored  Check 
Report  RCS:  CSCOA-105,  provides  data 
needed  for  control  and  management 
purposes. 

§527.31   Souresefdata. 

Data  for  preparation  of  the  report  will 
be  obtained  from  records  kept  at  each 
installation. 


§527^ 

(a)  The  Monddy  Dishonored  Chedc 
Report  will  be  prepared  by  the  ICCO  in 
the  format  at  figure  4-1  for  ICCOs  with 
automated  systems.  For  ICCOs  with 
manual  systems,  the  report  need  only 
contain  the  total  nomber  of  dishonored 
checks  and  total  dollar  value.  Figure  4-1 


is  prefaired.  Negative  reports  are 
required.  Items,  sodi  as  corrective 
actions  taken,  may  improve  the  report 
as  needed 

(b)  Statistics  for  transferred  personnel 
will  be  dropped  by  the  losing 
installation  and  picked  up  by  the  gaining 
installation  for  suspension  purposes. 

§527,40    Froquancy,  routing,  and  duo 


Tlie  ICCO  wUl— 

(a)  Prepare  the  report  monthly. 

(b)  Send  the  original  report  to  their 
MACOM. 

(c)  Send  copy  of  the  report  to  finance 
and  accounting  officer  for  evaloadon 
(see  S  S27.14(b))  and  ultimate  routing  to 
installation  commander. 

(d)  Send  copy  of  the  report  to  the 
Office  of  the  Director  of  Finance  and 
Accounting.  ATTN:  SAFM-F^»-B, 
Indianapolis,  IN  46249-1016,  due  no  later 
than  15  calendar  days  (30  days  for 
overseas)  after  the  end  of  the  reporting 
period. 

(e)  Provide  unit  commander  with  unit 
dishonored  check  data. 


§527.41 

Data  in  the  Monthly  Dishonored 
Check  Report  may  be  provided  to  banks 
and  credit  unions  operating  on  military 
installations. 

Sutipart  E— Training 

§  527.42    Elliica  and  inMary  competence. 

Ethics  and  military  competence  are 
closely  related.  Poor  perfonnance  in  one 
area  contributes  to  poor  pecfoonance  in 
another.  Therefore,  a  major  element  in 
personal  financial  managenienl  is  ethics. 
Responsibility,  integrity,  and  high 
standards  of  conduct  will  be  stressed 
This  aspect  of  responsible  {mandal 
management  is  considered  a  part  of 
leader  development  and  should  be 
included  in  leadership  instruction. 


§527.43    ParaorariflnaneWi 

soldier  money  atsnaosmanl  fPFR/SMM^ 

PFR/SMM  training  will  be  conducted 
throughout  the  Army  training  system  as 
shown  in  §  (  527.44  and  527.45. 

§527.44    Initial  entry  training. 

Emphasis  during  initial  entry  training 
will  be  on  prevention  of  abuse  of  dieck- 
cashing  privileges.  Recruits  %vill  be — 

(a)  Given  overview  of  basic  pay 
entidements,  DA  Form  3686  (}UK0>S- 
Army  Leave  and  Earnings  Statement), 
and  maintenance  of  a  checkbook. 

(b)  Made  aware  of  counseling 
resources  and  procedures. 

(c)  Instructed  on  their  financial 
responsibdities  to  themselves,  their 
faindy  members,  and  their  peers. 
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(d)  Made  aware  of  the  disciplinary 
and  career  consequences  of  die  abuse  of 
check-cashing  privileges.  I 

S  527.45    RwMdWtraMng. 

Remedial  training,  is  mandatory  for 
checkwriters  conmiitting  an  offense. 
Emphasis  will  be  on  checkbook 
management  skills.  This  training  is  a 
prerequisite  for  removal  from  check- 
cashing  suspensions.  (See  {  527.25 
through  S  527.28.)  Remedial  training  will 
include  budget  counseling  when  budget 
problems  exist  After  completion  of  the 
remedial  training  the  individual  will  be 
given  a  test  on  d^eckbook  maintenance. 
The  ICCO  will  require  70%  or  greater 
correct  responses  for  passing  the  test 
The  individual  must  be  able  to 
demonstrate  successful  completion  of 
the  training  and  that  he/she  has  the 
ability  to  {woperly  maintain  a  checking 
account 

(OfBce  Symbol)  (Date)  ' 

MEMORANDUM  THRU  (Installation  Check 

Control  Officer) 
FOR  (All  Installation  Check-cashing 

Facilities) 
SUBJECT:  Disclaimer  of  Responsibility 

1.  Effective  this  (date)  day  of  (month  and 
year)  I.  (name),  disclaim  responsibility  for 
any  check  issued  by  the  person(8)  listed 
below: 

Name • 

SSN- 


Address- 


Relationship 

2. 1  have  advised  the  individual(s)  named 
above  that  I  have  disclaimed  responsibility 
for  check(s]  presented  by  them  to  military 
check-cashing  facilities.  I  have  also  advised 
the  above  named  perton(8)  that  their  check- 
cashing  privileges  in  these  fadUties  may  no 
longer  be  authorized. 

(Signature) 
(SSN) 
(Address) 
(Unit) 

Note. — ^lliis  memorandum  must  be 
notarized  by  a  licensed  notary  public  prior  to 
submission. 

Figure  2-1.  Sample  of  Notice  of  Disclaimer  of 
Responsibility  By  Sponsor 


(Office  Symbol)  (Date) 

MEMORANDUM  THRU  (unit  commander'of 
active  duty  check  writer  or  sponsor. 
State  adjutant  general  for  members  of  the 
Army  National  Guard,  or  supervisor  for 
civilians)  1 

FOR  (Check  writer)  | 

SUBIECT:  Notification  of  Dishonored  Check 

1.  Reference  AR  210-60,  Personal  Check- 
cashing  Control  and  Abuse  Prevention,  dated 
(date  of  regulation). 

2.  Your  dieck(s)  in  the  amount  of  (S).  dated 
(date),  was/were  returned  to  (name  of  check- 
cashing  facility)  as  dishonored. 

3.  You  have  10  calendar  days  from  the  date 
of  this  letter  to  make  redemption  and  pay  any 
administrative/service  fee.  Failure  to  make 
fall  restitution  will  result  in  a  suspension  of 


your  check-cashing  privileges.  Restitution  for 
the  above  check(s)  must  be  made  by  cash, 
certified  check,  or  money  order  to  (where 
redemption  should  be  made). 

4.  If  you  can  furnish  proof  of  bank  or  other 
excusable  error  to  the  installation  check 
control  officer  at  (installation),  your 
installation  check-cashing  privileges  will  be 
restored  immediately.  If  proof  is  furnished, 
this  would  nor  be  considered  an  offense,  and 
no  record  of  this  transaction  will  be  kept 

Note.— MEMORANDUM  THRU  of  address 
appUea  when  two  or  more  offenses  occurred. 
Figure  3-1.  Sample  of  Notification  of 
Dishonored  Check 

(Office  Symbol)  (Date) 

MEMORANDUM  FOR  (Check  writer) 
SUBJECT:  CounseUng  Statement  for 
Dishonored  Chedc(s) 
1.  A  Notification  of  Dishonored  Check, 
dated  (date),  has  \xen  received  and  is  given 
to  you  in  conjunction  with  this  counseltaig 
statement.  The  Notification  requires  you  to 
perform  one  of  the  follo%ving: 

a.  Make  restitution. 

b.  Furnish  proof  of  bank  error  or  other 
extenuating  circumstances. 

2. 1  have  discussed  the  reason  for  the 
dishonored  check  with  you,  which  is  as 
follows: 

3.  Several  offices  are  available  to  provide 
budgeting  or  financial  assistance.  I  am/am 
not  scheduling  you  for  this  training. 

4.  Consequences  for  abusing  check-cashing 
privileges  include  the  following: 

a.  Suspension  of  check-cashing  privileges. 

b.  Letter  of  reprimand. 

c.  Appropriate  comments  in  evaluation 
reports. 

d.  Administrative  separation. 

e.  Bar  to  enlistment. 

f.  Denial  of  promotion. 

g.  Reduction  in  grade  for  inefficiency. 

5.  These  consequences  may  be  avoided  by 
performing  the  requirements  in  paragraph  1 
above.  Subsequent  offenses  may  be  dealt 
«vith  more  severely. 

(Signatura  of  commander) 
Soldier's  Comments: 

(Signature  of  check  writer) 
Figure  3-2.  Sample  Counseling  Statement  for 
Dishonored  Check 

(Office  Symbol]  (Date) 

MEMORANDUM  THRU  (Unit  commander  of 
active  duty  check  writer/sponsor.  State 
adjutant  general  for  members  of  the 
Army  National  Guard,  or  supervisor  for 
dviUans) 

FOR  (Check  writer) 

SUBJECT:  Suspension  of  Check-Caching 
Privileges— First  Offense 

1.  Reference  AR  210-dO,  Personal  Check- 
cashing  Control  and  Abuse  Prevention,  (date 
of  regulation). 

2.  Your  dishonored  check(s)  in  the  amount 
of  (dollar  amount),  dated  (date),  and  returned 
to  (name  of  check -cashing  facility)  as 
dishonored  was/were  not  redeemed  within 
the  grace  period.  Therefore,  your  Installation 
check-cashing  privileges  are  siupended  for  6 
months  and  you  are  required  to  attend 
remedial  training  on  checkbook  maintenance. 
The  suspension  period  wrill  end  6  months 


from  the  date  of  this  letter,  provided  the 
check(s)  has/have  been  redeemed  and  all 
administrative/service  charges  have  been 
paid,  you  have  attended  remedial  training, 
and  you  have  passed  the  installation 
checkbook  maintenance  test  Failure  to  make 
redemption  will  result  in  collection  action 
being  taken  against  your  pay  account  A 
record  of  this  occtirrence  will  be  kept  in  the 
check  control  office.  Future  dishonored  check 
instances  may  result  in  more  severe 
restrictions  and/or  disciplinary  action 
against  you. 

a.  You  may  appeal  the  suspension  of  your 
installation  check-cashing  privileges  to  your 
unit  commander  (if  miUtary  or  family 
member)  or  first  line  supervisor  (if  civilian). 
Your  unit  commander  (if  military  or  family 
member)  or  first  line  supervisor  (If  civilian) 
may  approve  restoring  your  check-cashing 
privileges  prior  to  the  end  of  6  months. 
However,  the  check(s)  must  have  been 
redeemed,  all  administrative/service  charges 
paid,  remedial  training  completed,  and  you 
must  have  passed  the  installation  checkbook 
maintenance  test 

(Installation  check  control  officer) 

Figure  3-.3.  Sample  of  Suspension 
Notification — first  offense 

(Office  Symbol)  (Date) 

MEMORANDUM  THRU  (Unit  commander  of 
active  duty  check  writer/sponsor.  State 
adjutant  general  for  members  of  the 
Army  National  Guard,  or  supervisor  for 
civiUans) 

FOR  (Check  writer) 

SUBJECT:  Suspension  of  Check-Cashing 
Privileges — Second  Offense 

1.  Reference  AR  210-S0,  Personal  Check- 
cashing  Control  and  Abuse  Prevention,  (date 
of  regulation). 

2.  Your  dishonored  check(s)  in  the  amount 
of  (dollar  amount),  dated  (date),  and  returned 
to  (name  of  check-cashing  facility)  as 
dishonored  was/were  not  redeemed  within 
the  grace  period.  Therefore,  your  installation 
check -cashing  privileges  are  suspended  for  12 
months  and  you  are  required  to  attend 
remedial  training,  since  this  is  your  second 
offense.  The  suspension  period  will  end  12 
months  fit)m  the  date  of  this  letter,  provided 
the  check(8]  has/have  been  redeemed  and  all 
administrative/service  charges  have  been 
paid,  you  have  attended  remedial  training, 
and  you  have  passed  the  installation 
checkbook  maintenance  test  Failure  to  make 
redemption  will  result  in  collection  action 
being  taken  against  your  pay  account.  A 
record  of  this  occurrence  will  be  kept  in  the 
check  control  office.  Future  dishonored  check 
instances  may  result  in  more  severe 
restrictions  and/or  disciplinary  action. 

3.  You  may  appeal  the  suspension  of  your 
installation  check-cashing  privileges  to  your 
unit  commander  (if  military  or  family 
member)  or  first  line  supervisor  (if  dviUan). 
Your  unit  commander  (if  military  or  family 
member)  or  first  line  supervisor  (if  dvihan) 
may  approve  restoring  your  check-cashing 
privileges  prior  to  the  end  of  12  months. 
However,  the  dieck(s)  must  have  been 
redeemed,  all  administrative/service  charges 
paid,  remedial  training  completed,  and  you 


must  have  passed  the  installation  checkbook 
maintenance  test 

(Instdlladion  check  control  officer) 

Note. — If  the  check  writer  is  currently  on 
the  dishonored  check  list  change  paragraph  2 
to  indicate  that  current  suspension  is 
increased  by  12  months. 

Figure  3-4.  Sample  of  Suspension 
Notification — second  offense 

(Office  Symbol)  (Date) 

MEMORANDUM  THRU  (Unit  commander  of 
active  daty  check  writer/sponsor.  State 
adjutant  general  for  members  of  the 
Aimy  National  Guard,  or  supervisor  for 
dvilians) 

FOR  (Check  writer) 

SUBJECT:  Suspension  of  Check-CasUng 
Privileges— Third  Offense 

1.  Referenoe  AR  210-aa  Personal  Check- 
cashing  Control  and  Abuse  Prevention,  (date 
of  regulation). 

2.  Your  dishonored  check(8]  in  the  amount 
of  (dollar  amount),  dated  (date),  and  returned 
to  (name  of  check-cashing  fadhty)  as 
dishonored  was/were  not  redeemed  within 
the  grace  period.  Therefore,  your  installation 
check-cashing  privileges  are  suspended  for  18 
months,  you  must  have  your  ID  card 
overstamped.  and  you  are  required  to  attend 
remedial  training,  since  this  is  your  third 
offense.  The  suspension  period  will  end  IB 
months  fit>m  the  date  of  this  letter,  provided 
the  check(s)  has/have  been  redeemed  and  all 
administrative/service  charges  have  been 
paid,  you  have  attended  remedial  training, 
and  you  have  passed  the  installation 
checkbook  maintenance  test  Failure  to  make 
redemptfon  wHl  resuh  in  collection  action 
being  taken  against  your  pay  account  A 
record  of  this  occurrence  will  be  kept  in  the 
check  control  office.  Future  dishonored  check 
instances  may  result  in  more  severe 
restrictions  and/or  disciplinary  action 
against  you. 

3.  Yoa  Bay  appeal  ^  eiupettsion  of  yov 
installation  check-cashing  privileges  to*  yov 
unit  commander  ff  aflitary  or  family 
memberl  or  first  las  sopervisor  (if  civilian}. 
Your  unit  oommaader  Of  militaiy  or  family 
member)  or  first  line  supervisor  (if  dvilian) 
may  approve  restoring  your  check-cashing 
privileges  prior  to  the  end  of  18  months. 
However,  the  check(s)  must  have  been 
redeeBed,  aH  aiBWalrative/service  charges 
paid.  lamedial  <raWag€aaq>leted,  and  you 
must  have  passed  (he  installatian  dieckbook 
mainlBBaBoe  lest 

(Installation  chedc  oontrol  officer) 

Not*^ — If  the  dheck  writer  is  currently  on 
the  dishonored  check  list  change  paragraph  2 
to  indicate  that  current  suspension  is 
increased  by  18  months. 

Figure  3-6.  Sample  of  Suspension 
Nntifiratina    third  offmsn 


(Office  Symbol) 


(Date) 


MEMORANDUM  TIAU  (Unit  comaiander  of 
active  duty  check  writer/sponsor.  State 
adjutaal  general  for  members  of  the 
Aiiny  National  Gaard,  or  supervisor  for 
dvihans] 

FOR  (Check  writer) 

SUBJECT:  Suspension  of  Check-Cashing 
Privileges— Fourth  Offense 

1.  Reference  AR  210-Sa  Personal  Check- 
cashing  Control  aad  Abase  Prevention,  (date 
of  regulation). 

2.  Yoar  dishonored  check(s)  in  the  amount 
of  (dollar  amount),  dated  (date),  and  returned 
to  (name  of  check-cashing  facility)  as 
dishonored  was/were  not  redeemed  within 
the  grace  period.  Therefore,  your  in»taiiatiffn 
chedi-cashing  privileges  are  suspended 
indefinitely,  and  you  are  required  to  attend 
remedial  training,  and  yon  mast  have  your  ID 
card  overstamped  since  this  is  your  fourth 
offense.  You  must  report  to  the  ID  card 
issuing  facility  to  receive  an  overstamped  ID 
card.  The  suspension  period  will  end  only  at 
the  approval  of  the  installatiaD  fnitimnnHar 
provided  the  check(s)  haa/have  been 
redeemed  and  all  adminislrative/service 
charges  have  been  paid,  yoa  have  attended 
remedial  training,  and  yoa  have  passed  the 
installation  checkbook  maintenance  test. 
Failure  to  make  redemption  wiD  result  in 
collection  action  being  taken  against  your 
pay  account  A  record  of  diis  occutisoce  will 
be  kept  in  the  check  control  office.  Future 
dishonored  check  instances  may  result  in 
more  severe  restrictions  and/or  disdplinary 
action  against  you. 

3.  You  may  appeal  the  suspension  of  your 
installation  check-cashing  privileges  to  your 
unit  commander  (if  military  or  family 
membei)  or  first  line  siviervisor  (if  dvilian). 
The  installation  commander  may  approve 
restoring  yoor  d»dc-cashing  privileges. 
However,  the  check(s)  must  have  been 
redeemed,  all  administrative/service  charges 
paid,  remedial  training  completed,  and  you 
must  haw  passed  the  instsHatinn  checkbook 
mainteaance  test 

(Installation  check  control  officer) 

Figure  3-6.  Sample  of  Suspension 
Notification — fourth  offense 

(Office  Symbol)  (Date) 

MEMORANDUM  FOR  (Check  writeif 
SUBJECT:  lateat  to  Debar  bam  United  States 
MiUtaiy  installation 

1.  You  are  hereby  notified  of  intent  to  bar 
you  fix>m  entering  or  reentering  the  limits  of 
(name  of  iastdlalloa).  except  to  enter  and 
exit  the  installation  by  the  most  direct  route 
for  weeded  madical  tieatuent  at  (name  of 
hospital  of  clinic).  This  bar  to  the  installation 
is  because  (reason  for  debarment).  This  bar 
to  the  JnstailaHon  wid  be  resuwed  (date  or 
when  oertaia  actions  ate  completed). 

2.  Sacttoa  USt  title  IS.  United  States  Code, 
states:  "Wbasvar  vritidn  the  jurisdiction  of 
the  United  States,  goes  apoa  any  military. 
Naval  er  Coast  Ouaed  Rueans  that  ftiat 
Fort  Arsenal,  Yard,  Stafioa  or  Installatioa 


after  having  been  removed  therefrom  or 
ordered  not  to  reenter  by  any  officer  or 
person  in  command  or  charge  thereof  shall  be 
iHied  not  more  taan  S600  or  miprisoned  not 
more  than  6  months,  or  both." 

3.  After  debarment  if  you  are  found  within 
the  limits  of  (name  of  installation]  without 
having  received  prior  approval  to  enter  the 
installation,  except  for  the  purpose  of 
obtaining  needed  medical  care,  you  will  be 
detained  by  militafy  authorities  and  turned 
over  to  Federal  authoritjes  for  prosecution 
under  the  above  law. 

4.  Prior  to  final  action  t>arring  yon  from 
entering  or  reentering  the  limits  of  (name  of 
installation),  you  are  hereby  given  an 
opportunity  to  present  evidence  on  your 
behalf  and  to  comply  with  the  requirements 
set  forth  in  paragraph  1  above.  This 
information  may  be  presented  to  (ICCO).  If  a 
reply  is  not  received  within  (number  of)  days 
of  the  date  yoe  receive  this  letter,  a  letter  of 
debarment  will  automatically  be  sent  to  you. 

(Installation  commander) 

Figure  3-7.  Sample  Notice  of  Intent  to  Debar 

From  Installation 
(Office  Symbol)  (Date) 

MEMORANDUM  FOR  (Check  writer) 
SUBJECT:  Debarment  from  United  States 

Military  Installation 

1.  You  are  hereby  prohibited  as  of  this  date 
from  entering  er  reentering  the  limits  of 
(name  of  installation],  except  to  enter  and 
exist  the  installation  by  the  most  dired  route 
for  needed  medical  treatment  at  (name  of 
hospital  of  clinic).  This  bar  to  the  installation 
is  because  (reason  for  debarment).  This  bar 
to  the  installation  will  be  removed  (date  or 
when  certain  actions  are  completed). 

2.  Section  1382,  title  18,  United  States  Code, 
states:  "Whoever  witiiin  the  jurisdiction  of 
the  United  States,  goes  upon  any  Military, 
Naval,  or  Coast  Guard  Reservation.  Post 
Fort  Arsenal,  Yard.  Station  or  Installation, 
after  having  been  removed  therefrom  or 
ordered  not  to  reenter  by  any  officer  or 
person  in  command  or  charge  thereof  shall  be 
fined  not  mora  than  SSOO  or  imprisoned  not 
more  than  6  months,  or  botL" 

3.  If  you  are  hereafter  found  within  the 
lindts  of  (name  of  installation]  without  having 
received  prior  approval  to  enter  the 
installation,  exoept  {or  tiie  purpose  of 
obtaining  needed  aMdical  care,  you  will  be 
detained  by  military  authorities  and  turned 
over  to  Federal  authorities  for  prosecution 
under  the  above  law. 

4.  If  you  wish  to  appeal  this  debarment  a 
written  request  for  a  hearing  on  the  matter 
should  be  sent  to  (ICCO)  within  (number  of) 
days  of  the  date  of  this  letter.  You  will  be 
informed  by  letter  of  the  date,  time,  aad  place 
of  the  hearing  for  your  appeal 

(InstallatioB  commander) 

CF: 
PM 
SJA 

Figure  S-8.  Sasqde  Notioe  of  Dabanaaat  From 
Installation 
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Monthly  OiSHONOREO  Check  Report 
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13.  Grand  Total  (Una  6+12) . 


AAFES      Oommiaaaty      FAD 


HAF 


OSmt 


Tow 


Row  A^Numbaf  of  dUhonomi  chacks  by  calaoory  for  Itia  month. 

Row  B-Total  dotar  vahia  o<  ejajwnoradjhacfca  by  category  for  ttw  month.  (OoNv  vahiea  imH  ba  rounded  to  the  nearest  dollar.) 

Row  C'Numbar  of  diafwnorad  clwcfc  writere  by  category  for  the  month. 

Rgura  4-1.  Sample  fonnat  of  Monthly  CXshonored  Check  Report.  RCS:  CSCOA-10S. 


Appendix  A — References 

*Anny  publications  referenced  in  tliis 
document  are  available  from  the 
National  Technical  Information  Service, 
U.S.  Department  of  Commerce,  5285  Port 
Royal  Road.  Springfield.  VA  22161, 
Telephone:  (703)  487-4684. 

Section  I 

Required  Publications 

AR  30-19 
Anny  Commissaiy  Store  Operatiiig 
Policies.  (Cited  in  {  527.1(b)) 
AR  37-103 
Finance  and  Accounting  for  Inatallatioiia: 
Disbursing  Operations.  (Cited  in        | 
§  527.1(b))  ! 

AR  37-104-3 
Military  Pay  and  Allowances  Procedures: 
Joint  Uniform  Military  Pay  System 
OUMPS-Army).  (Cited  in  {  527.29(c)) 
AR  37-104-10 
Military  Pay  and  Allowances  Procedures 
for  Inactive  Duty  Training:  Joint  Uniform 
Military  Pay  System-^leserve 
Components  OUMPS-{RC)-Anny).  (Qted 
in  i  527.29(c)) 
AR  37-109 


General  Accounting  and  Reporting  for 
Finance  and  Accounting  Offices.  (Qted 
in  i  527.29(q) 
AR  60-20/ AFAR  147-14 
Army  and  Air  Force  Exchange  Service 
(AAFES)  Operating  Policies.  (Qted  in 
i  527.1(b)) 
AR  100-29 
Minor  Offenses  and  Uniform  Violation 
Notices  Referred  to  U.S.  District  Courts. 
(Cited  in  i  S27.19(h)) 
AR  215-1 
Administration  of  Morale,  Welfare,  and 
Recreation  Activities  and 
Nonappropriated  Fund  Instrumentalities. 
-      (Qted  in  {  527.1(b)) 
AR  215-2 
The  Management  and  Operation  of  Morale, 
Welfare,  and  Recreation  Activities  and 
Nonappropriated  Fund  Instnmientalities. 
(Cited  in  S  527.1(b))  Preparation, 
Coordination,  and  Approval  of 
Department  of  the  Army  PubUcations. 
(Qted  in  t  S27.7(b)) 
AR  600-20 
Army  Command  Policy  and  Procedures. 
(Cited  in  i  527.11(c)) 
AReoO-31 
Suspension  of  Favorable  Personnel  Actions 
for  Military  Personnel  in  National 


Security  Cases  and  Other  Investigations 
or  Proceedings.  (Cited  in  {  527.30(i)] 
AR  600-97 
Unfavorable  Information.  (Cited  in 
S  527.30(i))  Identification  Cards,  Tags, 
and  Badges.  (Cited  in  |  527.33(a)) 

Section  II 

Related  Publications 

A  related  publication  is  merely  a  source  of 
additional  information.  The  user  does  not 
have  to  read  it  to  understand  this  regulation. 

Department  of  Defense  Military  Pay  and 
Allowances  Entitlements  Manual  (DODPM). 
Exchange  Service  Manual  55-21. 

Section  III 

Referenced  Forms 

DA  Form  3666 
JUMPS-Army  Leave  and  Earnings 
Statement 
DD  Form  2A  (Act) 

Active  Duty  MiUtary  ID  Card  H 

DD  Form  2A  (Res) 
Armed  Forces  of  the  United  States  ID  Card 
(Reserve). 
DD  Form  2A  (Ret) 


United  States  Uniformed  Services  ID  Card 
(Retired) 
DD  Form  139 
Pay  Adjustment  Authorization 

Glossary 

Section  I 
Abbreviations 

AAFES— Army  and  Air  Force  Exchange 

Service 
ACS— Army  Community  Service 
AF — appropriated  fund 
ASA(I^4) — ^Assistant  Secretary  of  the  Army 

(Financial  Management) 
CG— commanding  general 
DA— Department  of  the  Army 
DCSPER-^)eputy  Chief  of  Staff,  Personnel 
DOD — Department  of  Defense 
DODPM-^}epartment  of  Defense  MiUtaiy 

Pay  and  Allowances  Manual 
DODRPM-^epartment  of  Defense  Retired 

Pay  Manual 
DPCA — Deputy  for  Persotmel  and 

Community  Activities 
HQD  A — Headquarters,  Department  of  the 

Army 
ICCO — installation  check  control  office(r) 
ID— identification 
MACOM — major  Army  command 
NAF-^ionappropriated  fund 
OASA(FM)--Office  of  the  Assistant 

Secretary  of  the  Army  (Financial 

Management) 
PAC — Personnel  Administratioi)  Center 
PFR/SMM — ^personal  financial  readiness/ 

soldier  money  management 
POI — program  of  instruction 
RCS— Acquirement  control  symbol 
SSN — social  security  number 
TDY — temporary  duty 
TRADOC— U.S.  Army  Training  and  Doctrine 

Command 
UCM]— Uniform  Code  of  Military  Justice 
USACFSC— U.S.  Army  Community  and 

Family  Support  Center 

Section  II 
Terms 

Agency  relationship.  Relationship  that  exists 
when  an  individual  authorizes  a  person 
(or  persons)  to  act  on  the  individual's 
behalf 

Check-cashing  facility.  Appropriated  fund  or 
non  appropriated  fund  activity  that 
accepts  or  cashes  checks  for 
merdiandise,  services,  cash,  or  payment 
of  debts  to  the  Govenmient 

Dishonored  checli.  Check  returned  unpaid  by 
the  financial  institution  on  which  it  was 
drawn  due  to  insufficient  funds,  closed 
account,  no  account  or  other  like  cause 


Central  file  of  offenders.  A  file  maintained  by 
the  installation  check  control  officer 
listing  all  persons  that  have  written  a 
dishonored  check.  This  file  is  not 
published  for  use  by  any  of  the  check- 
cashing  faciUties 

Dishonored  check  list  Manual  list  or  listing 
stored  in  an  electronic  check  verification 
system  of  persons  whose  checkK»shing 
privileges  are  suspended 

Electronic  check  verification  system. 
Automated  system  that  identifies 
persons  whose  check-K^shing  privileges 
have  been  denied;  for  example,  the 
AAFES'  TRW  system,  or  the 
commissary's  National  Cash  Register 
electronic  point  of  sales  system 

Grace  period.  Time  allowed  (10  calendar 
days  from  date  of  notification  letter)  in 
wUch  redemption  of  a  dishonored  dieck 
must  be  made 

Offense.  An  offense  occurs  when  a  check 
writer  does  not  redeem  a  dishonored 
check  within  the  grace  period.  The 
dishonored  check  was  not  the  result  of  a 
bank  or  other  excusable  error 

Habitual  dishonored  check  writer.  A  soldier 
who  writes  dishonored  checks  on  a 
regular  basis  but  redeems  the  check 
within  the  grace  period,  Oius  never  being 
placed  on  ^  dishonored  check  Ust 

Overstamped  ID  card.  DD  Form  2A  (Act) 
(Active  Duty  Military  ID  Card),  DD  Form 
2A  (Res)  (Armed  Forces  of  the  United 
States  ID  Card  (Reserve)),  DD  Form  2A 
(Ret)  (United  States  Uniformed  Services 
ID  Card  (Retired)),  or  other  form  of 
identification  for  Active,  Reserve 
Componenta,  retired  or  civiUan  personnel 
stamped  on  the  face  to  show  check- 
cashing  privileges  are  revoked 

Proof  of  baitk  or  other  excusable  error. 
■  Written  admission  of  error  by  a  financial 
institution  or  other  respoiuible  party 
clearing  check  writer  of  fault 

Related  offense.  Any  group  of  dishonored 
checks  which  resulted  fit)m  a  common 
error  (for  example,  a  subtraction  error  in 
the  checkbook).  The  check  writer  must 
prove  to  the  ICCO  that  these  dishonored 
checks  are  related.  If  none  of  the  checks 
are  redeemed,  they  will  be  called  one 
offense 

Two-party  check.  A  written  order  dated  and 
signed  by  the  maker  directing  the  bank  to 
pay  a  certain  sum  of  money  to  the  order 
of  a  second  party. 

Kenneth  L  Dentoo, 

Alternate  Liaison  Officer  with  the  Federal 
Register. 

[FR  Doc  88-11850  Filed  5-2ft.«8;  8:45  am] 

BILIJNO  CODE  S71O-0S-II 


Department  of  the  Ak-  Force 

32  CFR  Part  855 

Use  of  United  Statee  Air  Force 
InctaHations  by  Other  Than  United 
States  Department  of  Defence  Aircraft 

AQENCv:  Department  of  the  Air  Force. 
DOD. 

ACTKNC  Final  rule. 

summary:  The  Department  of  the  Air 
Force  has  decreased  the  amount  of  third 
party  liability  insurance  required  for 
civil  aircraft  use  of  Air  Force  airfields. 
This  action  was  taken  to  make  the  cost 
of  obtaining  insurance  less  expensive 
for  civil  aircraft  operators.  The  intended 
effect  is  to  reduce  the  cost  of  the 
insurance. 

EFFECTIVE  DATE:  May  27,  ig8& 

FOa  FURTHER  INFORMATION  CONTACT 

Ms.  R.A.  Young,  HQ  USAF/PRPJ. 
Washington,  DC  20330-5000,  telephone 
(202)  697-1796. 

SUPPLEMENTARY  INFORMATION: 
List  of  Subjects  in  32  CFR  Part  858 

Aircraft,  Federal  buildings  and 
facilities. 

Accordingly  32  CFR  Part  855,  Subpart 
D  is  amended  as  follows: 

PART  855-USE  OF  UNITEO  STATES 
AIR  FORCE  INSTALLATIONS  BY 
OTHER  THAN  UNflfD  STATES 
DEPARTMENT  OF  DEFENSE 
AIRCRAFT 

1.  The  authority  for  Part  855  is  revised 
to  read  as  follows: 

Authority:  10  U.S.C.  6013, 49  U.S.C.  1507. 

{855.15    [Amended] 

2.  In  32  CFR  Part  855,  Subpart  D, 
Table  1  tmder  S  655.15  is  revised  to  read 
as  follows: 


TABLE  1.— Aircraft  Liability  Coverage  Requirements 

[Stated  m  U.&  dollvsl 


Bodlylniuiy 

dafnaQS 

PSSMnQW 

CMI  aircraft  witiiout  passenger  seats: 
12,500  pounds  and  urxler 

$100,000 
300,000 

- 

Eachaoddant — 

$100,000 
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Table  1.— AifCRAFT  Uabiuty  Coverage  Requirements— Continued 

I  [SIMMllnUL&tfoSmI 


BcxaylnMy 

RrofMrty 

dMiwo* 

Panangor 

Omt  12:500  poundi 

100,000 

100,000 
300,000 

100,000 

1,000,000 

100,000 
SI  ,000.000 

^ *^    ^^uOa^^i^ 

iP.-'iOO  poumk  and  undw: 

sitibooo 

pfr^afTTfff^ 

$100,000  X  numbar  a*  p—aanqar  aaala. 
$100,000. 

Oww  12.500  poundK 

FKh  wrrttttrtf 

$100,000  X  75%  X  numbar  of  paaaangar  saaia. 

PateyJ. 

Air  Force  Faderal  Register  Liaison  Officer. 
[FR  Doc.  6B-1110B  Filed  5-26-68: 8:45  amj 


VETERANS  ADMINISTRATION 
38CFRPart2l  I 

Veterans  Education;  Determination  of 
DeNmiting  Date 

AOEliBV:  Veterans  Administration. 
ACTKM:  Final  regulation. 


;  On  December  31, 1979,  the 
Veterans  Administration  (VA) 
liberalized  the  regulation  containing  the 
criteria  used  by  the  VA  in  determining 
whether  the  character  of  service  of  a 
veteran  -who  received  an  other  than 
honorable  discharge  was  under  other 
than  dishonorable  conditions.  Before 
this  liberalization  the  regulation  (38  CFR 
3.12(d))  held  that  a  discharge  or  release 
from  active  service  because  of 
homosexual  acts  will  be  considered  to 
have  been  issued  under  dishonorable 
conditions.  The  liberalized  regulation 
now  provides  that  a  discharge  issued 
because  fA  homosexual  acts  involving 
aggravattd  drcumstances  or  other 
factors  affecting  performance  of  duty 
must  be  considered  to  have  been  issued 
under  dishonorable  conditions.  Hence, 
discharges  of  many  veterans  which 
would  have  been  considered  to  have 
been  issued  under  dishonorable 
conditions  before  December  31, 1979,  are 
now  not  considered  to  have  been  issued 
under  dishonorable  conditions.  This 
regulation,  which  is  used  to  determine 
the  ending  date  of  a  veteran's  eligibility 
under  the  Vietnam  Era  GI  Bill,  now 
states  how  to  determine  the  ending  date 
of  eligibility  for  a  veteran  who  is 
favorably  affected  by  the  liberalization. 
EFFECTIVE  DATE:  May  5, 198a 
FOR  FUHTNER  INFORMATKMI  CONTACT: 

]une  C.  Schaeffer,  Assistant  Director  for 
Education  Policy  and  Program 


Administration.  Vocational 
Rehabilitation  and  Education  S«vice, 
Department  ctf  Veterans  Benefits,  (202) 
233-2092. 

SUPPLEMENTAHY  INFOWMATION;  On  page 

620  of  the  Federal  Register  of  January  11. 
1988,  there  was  published  a  notice  of 
intent  to  amend  Part  21  to  state  how  to 
determine  the  delimiting  date  of  a 
veteran  who  has  been  fevorably 
affected  by  a  liberalized  VA  rule 
concerning  character  of  discharge. 
Interested  people  were  given  30  days  to 
submit  comments,  suggestions  or 
objections.  The  VA  received  one 
comment  letter  from  a  university 
official.  The  official  stated  that  he 
agreed  with  the  proposal.  Accordingly, 
the  VA  is  adopting  the  amended 
regulation. 

The  VA  has  determined  that  this  final 
regulation  does  not  contain  a  major  rule 
as  that  term  is  defined  by  E.0. 12291. 
entiUed  Federal  Regulation.  The  final 
regulaticm  will  not  have  a  $100  million 
annual  effect  on  the  economy,  and  will 
not  cause  a  major  increase  in  costs  or 
prices  for  anyone.  It  wiD  have  no 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  and 
export  markets. 

The  Administrator  of  Veterans  Affairs 
has  certified  that  this  final  regulation 
will  not  have  significant  economic 
impact  on  a  substantial  number  of  small 
entities  as  they  are  defined  in  the 
Regulatory  Flexibility  Act  (RFA),  5 
U.S.C.  601-612.  Pursuant  to  5  U.S.C. 
605(b),  the  final  regulation,  therefore,  is 
exempt  from  the  initial  and  final 
regulatory  flexibility  analyses 
requirements  of  sections  603  and  604. 

This  certification  can  be  made 
because  the  regulation  affects  only 
individuals.  It  wrill  have  no  significant 
economic  impact  on  small  entities,  i.e. 
small  businesses,  small  private  and 


nonprofit  organizations  and  small 
governmental  jurisdictions. 

The  Catalog  of  Federal  Domestic 
Assistance  number  for  the  program 
affected  by  this  proposed  regulatory 
amendment  is  64.111. 

List  of  Subjects  in  38  CFR  Part  21 

Civil  ri^ts.  Claims,  Education.  Grant 
programs-education.  Loan  programs- 
education,  Reporting  and  recordkeeping 
requirements.  Schools,  Veterans, 
Vocational  education.  Vocational 
rehabilitation. 

Approved:  May  5, 1988. 
Thomas  K.  Tuniage, 
Administrator. 

PART  21— [AMENDED] 

In  38  CFR  Part  21,  Vocational 
Rehabilitation  and  Education,  %  21.1042 
is  amended  by  adding  paragraph  (e)(4] 
to  read  as  follows: 

921.1042    Ending  dates  of  eNgibHtty. 

***** 

(e)  Eligibility  established  after  the  VA 
determines  the  character  of  the 

discharge. 
***** 

(4)  ff  the  veteran  was  discharged 
before  December  31, 1979,  and  due  to 
the  veteran's  commission  of  homosexual 
acts  while  on  active  duty,  his  or  her 
discharge  is  considered  to  have  been 
under  dishonorable  conditions  pursuant 
to  S  3.12  of  this  chapter  as  that  section 
was  written  and  interpreted  on  the  date 
of  his  or  her  discharge,  but  is  considered 
to  have  been  under  other  than 
dishonorable  conditions  pursuant  to 
§  3.12  of  this  chapter  as  that  section  was 
written  and  interpreted  after  December 
30. 1979,  educational  assistance  may  be 
afforded  the  veteran  through  December 
31. 1989. 

(Authority:  38  U.S.C.  1682. 3103) 


[FR  Ooc  88-11044  Filed  fr-»48(  8:45  am] 
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POSTAL  SERVICE 
39CFRPart111 

Domoatic  Man  Manual;  Updating  of 
TaMaofContanta 

agency:  Postal  Service. 
ACnON:  Final  rule. 

summary:  Some  changes  and  additions 
to  the  Domestic  Mail  Manual  have 
caused  changes  or  additions  to  the  parts 
and  section  headings  of  the  Manual.  The 
purpose  of  tiiis  fined  rule  is  to  make  the 
parts  and  section  headings  of  the 
Manual  that  are  listed  in  the  Code  of 
Federal  Regulations  conform  to  the 
changed  or  added  headings. 
EFFECnve  date:  May  27, 1988. 
FOR  FURTHER  INFORMATION  CONTACT 
Paul  J.  Kemp,  (202)  268-2960. 
SUPPI.EMENTARY  INFORMATION: 

List  of  Subjects  in  39  CFR  Part  111 

Postal  Service. 

PART  111-(AMENDED] 

1.  The  authority  citation  for  39  CFR 
Part  111  continues  to  read  as  follows: 

Authority:  5  U.S.C.  552(a);  39  U.S.C.  101, 
401,  403,  404,  3001-3011,  3201-3219,  3403-3406, 
3621,5001. 

2.  In  S  111-5,  the  heading  and  the 
introductory  text  are  republished  and 
paragraphs  (a)(2)(ii),  (a)(2)(vi).  (a)(3)(i). 
(a)(3)(ii),  (a)(3)(vi).  (a)(5)(i).  (a)(5)(iv). 
(a)(5)(viii).  (a)(6}(ii),  (a)(7)(iii).  (a)(7)(v). 
(^)(l)(i)i  (b)(l)(vi)  are  revised,  and  new 
paragraphs  (a)(7)(vi).  (b)(l)(v).  (b)(2)(v). 
(b)(2)(vi)  and  (b)(2)(vii)  are  added; 
paragraphs  (b)(4)(ii)  and  (b)(6)(iii)  are 
revised:  paragraphs  (b)(7)  (i)-(iii),  (b)(8) 
(i}-(vii)  are  added;  paragraphs  (b)(9)  (i>- 
(v)  are  revised,  and  paragraphs  (b)(9)(vi) 
and  (b)(9)(vii)  are  added;  paragraphs 
(c)(2)  (ii)-(iv)  are  revised,  and 
paragraphs  (c)(2)(v)  and  (c)(2)(vi)  are 
added;  paragraphs  (c)(6)  (i)-(iii)  are 
revised,  and  paragraphs  (c)(6)  (iv)-(ix) 
are  added;  paragraphs  (c)(7)(ii)  and 
(c)(7](iii]  are  revised,  and  new 
paragraph  (c)(7)(iv)  is  added; 
paragraphs  (c)(8)  (i}-(iii)  are  revised; 
(d)(5)  introductory  text  is  revised  and 
paragraphs  (d)(5)  (i)-(v)  are  added; 
paragraph  (d)(6)  is  revised;  paragraph 
(d)(6)(i)  is  revised;  paragraphs  (d)(6)  (ii)- 
(iv)  are  revised;  paragraphs  (d)(6)(v)  and 
(d)(6)(vi)  are  added;  paragraphs 
(d)(6)(vU),  (d)(e)(viii)  and  (d)(8)(iv)  are 
added;  paragraph  (d](9)(i)  is  revised; 
paragraph  (e)  is  revised;  paragraph 
(f)(2)(vi)  is  revised,  and  paragraphs 
(f)(2)(vii)  and  (f)(2)(viii)  are  deleted; 
paragraph  (f)(6)(iii)  is  revised;  paragraph 
(f)(6}(vi)  is  added:  paragraphs  (f)(6)(vii). 
(f)(6)(viii),  (fM9)(v}  and  (g)(5)(iii)  are 


added;  paragraphs  (g)(e)(iii)  and 
(g)(6)(iv)  are  revised;  paragraph  (g)(6)(v) 
is  revised;  paragraphs  (g)(6)  (vi}-(viii) 
are  added;  paragraphs  (i)(l)(iv)  and 
(i)(l)(vii)  are  revised;  paragraphs 
(i)(l)(ixj!  (i)(3)(iv)  and  (i)(4)(vi)  are 
added;  paragraph  (i)(5)(i)  is  revised  to 
read  as  follows: 

9111.5   Contents  of  the  Domestic  Man 

The  Domestic  Mail  Manual  contains 
the  following  parts: 
(a)  •  •  • 
(2)  •  •  • 

(ii)  Part  122— Delivery  Address 

***** 

(vi)  Part  126-^(ail  Sent  Via 
Department  of  State  to  U.S.  Government 
Personnel  Abroad 


(ii)  Part  242-^xpress  Mail  Corporate 
Accounts 


(3)  *  •  • 

(i)  Part  ISl^lesponsibilities 
(ii)  Part  132-^lates  and  Classification 
Centers 

***** 

(vi)  Part  136-^fixed  Classes  of  Mail 

***** 

(5)  *  *  * 


(i)  Part  151— Mail  Receptacles 

(iv)  Part  154-^lant-Load  Operations 


(viii)  Part  158— MaU  Claim  Check 
System 

*  *        •        *        • 

(6)  *  *  * 

(ii)  Part  162— Purpose  and  Selection  of 
Commemorative  Stamps,  Postal 
Stationery,  and  Riilatelic  Products 
***** 

(7)  *  .  * 

(iii)  Part  173— Requirements  for 
Obtaining  Special  Cancellation  Die 
Hubs 

***** 

(v)  Part  175— Postal-Message 
Cancellations 

(vi)  Part  176— Mail  Submitted  for 
Special  Cancellations 

(b)*  *  * 

(!)••* 

(i)  Part  211— General  Rate  Information 
***** 

(iv)  Part  214-^xpre8s  Mail  Next  Day 
and  Second  Day  Service  Rates 

(v)  Part  215— Address-Correction  Fee 

(2)  *  •  • 

(v)  Part  225— Express  Mail  Second 
Day  Service 

(vi)  Part  226-^xpress  Mail  Military 
Service 

(vii)  Part  227— Express  Mail  Reship 
Service 

*  •        •        •       • 

(4)  •  •  • 


(ill)  Part  263-^xpress  MaU  Next  Day, 

Second  Day,  and  Military  Services 
(7j  *  *  * 

(i)  Part  271-^xpress  Mail  Same  Day 
Airport  Service 

(ii)  Part  272— Express  Mail  Custom 
Designed  Service 

(iii)  Part  273— Express  MaU  Next  Day 
and  Second  Day  Services 

(8)  *  *  ' 

(i)  Part  281— Express  MaU 
(ii)  Part  282— Corporate  Account 
(iii)  Part  283-^ederal  Agencies 
(iv)  Part  284— USPS  MaU 
(v)  Part  285— Pickup  Charges 
(vi)  Part  286— Insufficient  Prepayment 
(vii)  Part  287— Express  MaU 
Shipments  Not  Bearing  Postage 

(9)  *  *  • 

(i)  Part  291— Forwarding,  Holding,  and 

Return 
(u)  Part  292 — Address  Correction  and 

Directory  Services 
(iii)  Part  293— COD  Service 
(iv)  Part  294— Evidence  of  Mailing 
(v)  Part  295 — ^Insurance  and  Indenmity 
(vi)  Part  296— Claims  Procedures 
(vu)  Part  297— Rehim  Receipts 
(c)  •  • 
(2)   •  •  • 
(ii)  Part  322— Postal  Cards  and 

Postcards 
(ui)  Part  323— Presorted  First-Class 

MaU  and  Carrier  Route  First-CIass  Mali 
(iv)  Part  324— ZIP  -)-  4  First-Class  MaU 
(v)  Part  325— ZIP  -i-  4  Barcoded  Rate 
(vi)  Part  326— Priority  MaU 

(6)  •  •  * 

(i)  Part  361 — Addressing 

(ii)  Part  362— Marking  Requirements 

(iii)  Part  363— Sealing 

(iv)  Part  364— ZIP  +  4  Barcoded  First- 
Class  MaU 

(v)  Part  365— Combined  Presort 
Mailings 

(vi)  Part  366— Preparation 
Requirements  for  Optional  Combined 
ZIP  -(-  4  Presort  and  Presort  First-Class 
MaUings  (Destinating  at  Automated 
Sites) 

(vii)  Part  367 — Preparation  of  Presort 
First-Class  and  First-Class  Carrier  Route 
Mailings 

(viii)  Part  368-^Preparation 
Requirements  for  ZIP  -f-  4  First-Class 
MaU 

(ix)  Part  369— Optional  Endorsement 

Line  in  Address  Block  or  Label 
(7j  *  .  * 

(U)  Part  372-^4atter  MaUed  at  Carrier 
Route  First-Class,  Presorted  First-Class. 
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^ionpre•orted  ZIP  -i-  4.  ZIP  +  4  PtvfMWt. 
and  ZIP  +  4  Barcoded  Rates 

(iii)  Part  373-^>riont7  Mail 

(iv)  Part  374 — Presort  Verification 

(8)  •  •  * 

(i)  Part  381— Single  Piece  Rates  (See 
Exhibit  310] 

(ii)  Part  382— Carrier  Route  First' 
Class,  Presorted  First-Class, 
Nonpresorted  ZIP  +  4.  ZIP  +  4  Presort, 
and  ZIP  +  4  Barcoded  Rates 

(iii)  Part  383— Priority  Mail  Rates  (See 
Exhibit  310] 


(d)  *  *  • 

(5)  Subchapter  450 — Preparatioa  (rf 
Mailing  Pieces 

(i)  Part  451 — Physical  Limitationi 

(ii]  Part  452 — ^Addressing 

(iii)  Part  453 — Marking  Requirem^ts 
and  Endorsements 

(iv)  Part  454 — ^Enveloping,  Sealing, 
Folding 

(v)  Part  455— Special  Requirements 

(6)  Subchapter  480 — Preparation  of 
Bulk-Rate  Mailings 

(i)  Part  461— (Reserved] 

(ii)  Part  462 — Preparation 
Requirements  for  the  Carrier  Route 
Level  Rates  (Levels  C.  L  and  K) 

(iii)  Part  463 — Preparation 
Requirements  for  the  Five-Digit  Level 
Rates  (Levels  B  and  H) 

(iv)  Part  464 — Preparation 
Requirements  for  the  Basic  Rates 
(Levels  A,  D,  G,  and )) 

(v)  Part  465— [Reserved] 

(vi)  Part  466— (Reserved) 

(vii)  Part  467— Bundhng  and 
Palletizing 

(viii)  Part  468 — Special  Preparation 
Requirements  or  Options  for  Presort- 
Level  Discount-Rated  Pieces  (Levels  B, 
C.  H.  L  and  K] 

(8)  *  *  • 
(iv)  Part  484— Statement  of 

Publication  of  More  Tban  One  Issii^  oa 
the  Same  Day  i 

(9)  —  * 

(1)  Part  491— Forwarding  Local  and 
Nonlocal  Change  of  Address 

***** 

(e)  Chapter  S — [Reserved] 

(f)  •  *  * 

(2)  •  •  * 
(vi)  Part  626— Attachments 

***** 

(6)  •  *  * 

(iii)  Part  663— {Reserved] 

***** 

(vi)  Part  666— [Reserved]  ,   . 

(vii)  Part  667-^>reparatioD  of  Bdk 
Rate  Mailings 

(viii)  Part  668 — Optional  Endorsement 
Line  in  Address  Block  at  Label 


(9)  •  •  • 

(v)  Part  895— Nonmailable  or 
Nonstandard  Pieces 

ta)  *  *  • 

(5)  *  •  * 

(iii)  Part  753 — Nonmachinidile 
Surcharge 

(6)  *  •  • 

(iii)  Part  763— Carrier  Route  Bound 
Printed  Matter 

(iv)  Part  764 — Preparation  of  Special 
Fourth-Class  Mail 

(v)  Part  765— [Reserved] 

(vi)  Part  766— Preparation  of  Library 
Rate-Materials 

(vii)  Part  767 — Preparation  of  Bound 
Printed  Matter 

(viii)  Part  768 — Optional  Endorsement 
Line  in  Address  Block  or  Label 
•        *  ,      *        «        • 

(I)  *  *  * 
(1)  *  *  • 

(iv)  Part  914 — Collect  on  Delivery 
(COD)  Mail 

***** 

(vii)  Part  917— Business  Reply  Mail 
(BRM) 

***** 

(ix)  Part  919— Merchandise  Return 


(3)  •  •  • 

(iv)  Part  934— Return  Receipt  for 
Merchandise 

(4)  *  •  * 

(vi)  Part  946 — Address  Squencing 
Services 

(5)  V*  • 

(i)  Part  951— Post  OfBce  Box  (P.O. 
Box]  Service 

Fred  Eggleston, 

Assistant  General  Counsel,  Legis/atire 

Division. 

(FR  Doc  8&-41S33  Fifed  5-28^88;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  60 

(AD-FRL-3386-2] 

Standards  of  Performance  for  New 
Statioiiary  Soercee;  Surfaee  CoeOng  of 
Plastic  Parts  for  Buetawae  MacMnee; 
Correction 

AOENCV:  Environmental  Protection 
Agency. 

action:  Final  rule:  cmrection. 

summary:  This  document  corrects  a 
final  rule  on  standards  of  performance 
for  new  stationary  sources  for  surface 
coating  of  plastic  parts  for  business 
machines. 


This  action  is  necessary  to  correct  an 
inadvertent  inclusion  of  delegable 
functions  in  the  list  of  nondelegable 
functions  in  {  6a728  of  the  regulation 
that  was  published  in  the  Federal 
Register  on  January  29, 1988  (53  FR 
2672). 

EFFECnVE  DATC:  January  29. 1988. 
FOR  FURTMCR  MFOMIATION  COMTACT. 

Doug  BeU  or  Laura  Butler,  Standards 
Development  Branch.  ESD  (MD-13).  U.S. 
Environmental  Protection  Agency, 
Research  Triangle  Pule  North  Carolina 
27711,  telephone  (919]  541-6568  or  (919) 
541-5267. 

SUPPLEMBrrAMV  INTOIIMATIOM. 
List  of  subjects  is  40  CFR  Part  60 

Air  pollution  co^troL 
Date:  May  20. 1968. 
EUmd  Clau 


Acting  Assistant  AdmiBistratorforAirand 
Radiation. 

For  reasons  set  out  in  the  preamble,  40 
CFR  Part  60,  fi  6a726(b),  is  amended  as 
follows: 

PART  60— (AMENDED] 

1.  The  authority  citation  for  Part  60 
continues  to  read  as  follows: 

Authoiitr-  42  U.&C  7411.  and  7«n(a). 

2.  Section  60.726  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

i60.72e    DslSBatlon of euthortty. 

(b)  Authorities  wiiich  will  not  be 
delegated  to  the  States: 
Section  aa723(b)(l) 
Section  fla723(b)(2MiHC) 
Section  ea723(b)(2)(iv) 
Section  eo.724(e) 
Section  8a725{b) 

[FR  Doc.  80-11852  Piled  5-20^88;  8:45  am] 


INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Parts  1104, 1111, 1113,  lilt, 
1130, 1131, 1132, 1136. 1137, 1139, 
1143, 1150, 1152, 1154, 1161, 1169, 
1170, 1182, 1183, 1185, 1186,  and  1331 

(Ex  Parte  Na  4711 


Copies  of  I'ieadings 


;  Interstate  Commerce 
Commission. 
ACTION:  Amoidinent  of  final  rales. 

lUMMAWV.  In  a  decision  served  March 
25, 1088,  53  FR  10095  (March  29, 1968), 


the  Commissim  adopted  final  rales  that 
specify,  with  limited  exceptions,  a 
uniform  10  copy  requir«nent  for 
pleadings  and  other  documents  filed  in 
Commission  proceedings.  In  response  to 
a  petition  to  reopen  this  proceeding,  we 
have  reconsidered  the  prior  decision 
and  have  determined  that  the  uniform  10 
copy  requirement  would  be 
unnecessarily  burdensome  in  temporary 
authority  (TA)  and  emeigency 
temporary  authority  (ETA)  application 
proceedings  under  49  CFR  Part  1162.  The 
revised  rules  are  vacated  to  the  extent 
they  applied  to  TA  and  ETA  matters 
processed  under  49  CFR  Part  1162  and 
are  amended  accordingly. 
EFFECTIVE  DATE:  May  27, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 

Suzanne  Higgins  O'Malley,  (202)  275- 

7292;  or  Richard  B.  Felder,  (202)  275- 

7691.  [TDD  for  hearing  impaired:  (202) 

275-1721]. 

SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  obtain  a 
copy  of  the  fall  decision,  write  to  Office 
of  the  Secretary,  Room  2215,  Interstate 
Commerce  Commission,  Washington. 
DC  20423  or  call  (202)  275-7428 
[assistance  for  the  hearing  impaired  is 
available  through  TDD  services  (202) 
275-1721]. 

Environmental  and  Energy 
Considerations 

These  rule  revisions  will  not 
significantly  affect  either  die  quality  of 
the  human  environment  or  the 
conservation  of  energy  resources. 

Regidatocy  Flexibility  Analysis 

Tlie  Commission  reiterates  its  prior 
certification  that  these  rule  revisions 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  involved  changes  are 
ministerial  only  and  do  not  impose 
additional  substantive  requirements  on 
any  entity.  Indeed,  the  rules  as  amended 
here  represent  a  reduced  paperworic  and 
administrative  burden  on  TA  and  ETA 
applicants  as  compared  with  the  rules 
previously  adopted. 

List  of  Subjects 

49  CFR  Parts  1104, 1113, 1118, 1130,  and 
1132 

Administrative  practice  and 
procedure. 

49  CFR  Part  1111 

Administrative  practice  and 
procedure.  Investigations. 

49  cm  Part  1131 

Administrative  {aactice  and 
procednre,  Investigations,  Railroads. 


49  CFR  Part  1136 

Administrative  practice  and 
procedure.  Buses,  Motor  carriers. 
Railroads. 

49  CFR  Parts  1137  and  1150 

Administrative  practice  and 
procedure.  Railroads. 

49  CFR  Part  1139 

Administrative  practice  and 
procedure.  Buses,  Freight  Motor 
carriers.  Reporting  and  reconflceeping 
requirements. 

49  CFR  Part  1143 

Administrative  practice  and 
procedure.  Buses,  Intergovernmental 
relations. 

49  CFR  Part  1152 

Administrative  practice  and 
procedure.  Railroads,  Reporting  and 
recordkeeping  requirements.  Uniform 
System  of  Accounts,  Abandonments  and 
discontinuances.  Investigations,  Public 
use  conditions. 

49  CFR  Part  1154 

Administrative  practice  and 
procedure,  Railroads,  Reporting  and 
recordkeeping  requirements. 

49  CFR  Parts  1161. 1182.  and  1183 

Administrative  practice  and 
procedure.  Motor  carriera. 

49  CFR  Part  1169 

Administrative  practice  and 
procedure.  Buses. 

49  CFR  Part  1170 

Administrative  practice  and 
procedure,  Buses,  En^)loyment 

49  CFR  Part  1185 

Administrative  practice  and 
procedure.  Antitrust,  Railroads. 

49  CFR  Part  1186 

Administrative  practice  and 
procedure,  Freight.  Motor  carriers. 

49  CFR  Part  1331 

Buses,  Freight  forwarders.  Maritime 
carriers.  Motor  carriers,  Hpelines, 
Railroads. 

Decided:  May  19. 1988. 

By  the  Commission.  Chainnan  Gradison, 
Vice  Chairman  Andre,  Commissioners 
Sterrett,  Simmons,  and  Lamboley. 
Noceta  R.  McGee, 
Secretary. 

Tide  49  of  Uie  Code  of  Federal 
Regulations  is  amended  as  follows: 

The  final  rules  published  in  the 
Federal  Register  of  Tuesday,  March  29, 
1968,  on  pages  10095-10097  are 
withdrawn. 


PART  1104— {AMENDED] 

1.  The  authority  citation  for  Part  1104 
continues  to  read: 

Authority:  49  U.S.C.  10321;  5  U.S.C.  550. 
S  1104.3    lAmanded] 

2.  In  §  1104.3  the  numeral  "6"  in 
paragraph  (a)  is  revised  to  read  "10" 

3.  In  S  1104.3  the  words  "one  copy"  in 
paragraph  (b)  are  revised  to  read  "10 
copies." 

PARTIIIHAMENDED] 

4.  The  authority  citation  for  Part  1111 
continues  to  read* 

Autliority:  49  U.S.C  10321;  5  U.S.C  599. 
S  1111.3   [Amended] 

5.  In  S  1111.3  the  numeral  "6"  is 
revised  to  read  "10." 

S  1111.4    [Amended] 

5.  In  8  1111.4  the  numeral  "six"  m 
paragraph  (b)  is  revised  to  read  "10," 

PART  1113-[AMEN0ED] 

7.  The  authority  citation  for  Part  1113 
continues  to  read: 

AudMrity:  49  U.S.C.  10321;  5  U.&C  558. 
S  1113.7   [Amended] 

8.  In  9  1113.7  the  words  "one 
additional  copy"  and  "three  copies"  in 
paragraph  (e)  are  revised  to  read  "10 

copies." 

S  1113.12   [Amended] 

9.  In  S  1113.12  die  words  "one  copy" 
in  paragraph  (a)  are  revised  to  read  "10 
copies." 

91113.13    [Amended] 

10.  In  9 1113.13  die  words  "one  copy" 
are  revised  to  read  "10  copies." 

PART  1118-{  AMENDED] 

11.  The  authority  citation  for  Part  118 
continues  to  read: 

Authority:  49  U.S.C.  10321;  5  U.S.C.  550. 
91118.4   [Amended] 

12.  In  9  111&4  die  word  "six"  in 
paragraph  (b)  is  revised  to  read  "10." 

PART  1130-[  AMENDED] 

13.  The  audiority  citation  for  Part  1130 
continues  to  read: 

AudMrity:  49  U.S.C  10321  and  10707;  5 
U.S.C.  553  and  559. 

91130.2    [Amended] 

14.  In  9  1130.2  die  word  "six"  in 
paragraph  (f)  is  revised  to  read  "10." 
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PART  1131-{  AMENDED] 

15.  The  authority  citation  for  Part  1131 
continues  to  read: 

Authority:  49  U.S.C  10321  and  11701; 
U.&C.  559. 


J 


{1131 J    [AmandMl] 

16.  In  5  1131.8  the  word  "six"  is 
revised  to  read  "10." 

§1131.9    [AmwMtod] 

17.  In  S  1131.9  the  word  "six"  in 
paragraph  (b)  is  revised  to  read  "10.' 

PART  1132— {AMENDED] 

18.  The  authority  citation  for  Part  1132 
continues  to  read: 

Authority:  49  U.S.C  10321 10707. 10708,  and 
10728;  5  U.S.C  553  and  559.  ■ 

91132.1    [AnMfMtod]  I 

19  In  9  1132.1  the  numeral  "11"  and 
the  word  "six"  in  paragraph  (d)  are 
revised  to  read  "10." 


91132.2   [AfflOTdad] 

20.  In  9  1132.2  the  numeral  '15"  and 
the  wq^d  "six"  in  paragraph  (b)  are 
revised  to  read  "10." 

PART  1136— {AMENDED] 


21.  The  authority  citation  for  Part  1136 
continues  to  read: 

Authority:  49  U.S.C  10321 10707.  and  10706; 
5  U.S.C  559. 

91136.2    [AiMndad] 

22.  In  9 1136.2  the  numeral  "24"  is 
revised  to  read  "10." 

PART  1137~{  AMENDED] 

23.  The  authority  citation  for  Part  1137 
continues  to  read: 

Aotfaority:  49  U.S.a  10321 10705,  and  10728: 
5  U.S.C.  553  and  559. 


91137.1    lAiMiMtod] 

24.  In  §  1137.1  the  numeral  "15"  in 
paragraph  (a](l]  and  (d)  is  revised  to 
read  "10." 

PART  1139— {AMENDED] 


25.  The  authority  citation  for  Part  1139 
continues  to  read:  i 

Authority:  49  U.S.C  10321  and  10708;  5 
U.S.C  553  and  559. 

91139.7   [AmaiMtedl 

26.  In  91139.7  the  numeral  "16"  is  i 
revised  to  read  "10."  , 

PART  1143-{  Amended]  | 

27.  The  authority  citation  for  Part  1143 
continues  to  read: 

Authority:  49  U.S.C  10321. 11501(e).  and  5 
U.S.C  553. 


91143.5  lAiMndad] 

28.  In  91143.5  the  numeral  "12"  and 
the  word  "six"  are  revised  to  read  "10". 

PART  1150-{AMENDED] 

29.  The  authority  citation  for  Part  1150 
continues  to  read: 

Authority:  49  U.S.C.  10321, 10901.  and 
10505;  5  U.S.C.  553  and  559. 

9ll5aiO   lAiMfidad] 

30.  In  9  1150.10  the  word  "five"  in 
paragraphs  (b)  and  (g)  is  revised  to  read 
"10". 

PART  1152— {AMENDED] 

31.  The  authority  citation  for  Part  1152 
continues  to  read: 

Authority:  5  U.S.C  553,  559,  and  704;  11 
U.S.C  1170;  16  U.S.C  1247(d);  and  49  U.S.C 
10321. 10382, 10505.  and  10903  et  £69. 

91152.24  [AfflftMted] 

32.  In  9  1152.24  the  word  "six"  in 
paragraph  (a)  is  revised  to  read  "10". 

91152.25  lAiiMiKtod] 

33.  In  9  1152.25  the  numeral  "2"  in 
paragraphs  (c)(2)  and  (4)  is  revised  to 
read  "10'.' 

91152.40    [AmandMl] 

34.  In  9  1152.40  the  word  "six"  in 
paragraph  (b)  is  revised  to  read  "10". 

91152.42   [Aimndad] 

35.  In  9  1152.42  the  word  "six"  in 
paragraph  (a)  is  revised  to  read  "10". 

PART  1154-{AMENDED] 

36.  The  authority  citation  for  Part  1154 
continues  to  read: 

Authority:  49  U.S.C  10321  and  10905: 5 
U.S.C.  559. 

91154.6  [AmeiKtod] 

37.  In  9  1154.6  the  nqmeral  "15"  in 
paragraph  (a)  is  revised  to  read  "10". 

PART  1161— {AMENDED] 

38.  The  authority  citation  for  Part  1161 
continues  to  read* 

Authority:  49  U.S.C  10321, 10931;  5  U.S.C 
559. 

91161.5   [AiMiKlad] 

39.  In  9  1161.5  the  word  "six"  is 
revised  to  read  "10"  in  both  places  it 
appears.  x 

PART  1169-4  AMENDED] 

40.  The  authority  citation  for  Part  1169 
continues  to  read: 

Authority:  49  U.S.C  10321  and  10935;  5 
U.S.C  553. 


91169.6  [AinwKtod] 

41.  In  9  1160.6  the  word  "two"  in 
paragraph  (b).is  revised  to  read  "10". 

91169.23    [Amandad] 

42.  In  9  1160.23  the  word  "two'  in 
paragraph  (a)  is  revised  to  read  "10". 

91169.32    [Ajnandad]  '^ 

43.  In  9  1169.32  the  word  "two"  is 
revised  to  read  "10". 

PART  1170-{  AMENDED] 

44.  The  authority  citation  for  Part  1170 
continues  to  read: 

Authority:  49  U.S.C  10321.  5  U.S.C.  553  and 
Pub.  L  97-261,  sec.  27. 

91170.3  [Amandad] 

45.  In  9  1170.3  the  words  "one  copy" 
in  paragraph  (e)  are  revised  to  read  "10 
copies." 

91170.7  [Amended] 

46.  In  9  1170.7  the  words  "one  copy" 
in  paragraph  (c)  are  revised  to  read  "10 
copies." 

PART  1182— {AMENDED] 

47.  The  authority  citation  for  Part  1182 
continues  to  read: 

Authority:  49  U.S.C.  10321. 11343. 11344  and 
11345(a):  5  U.S.C  559. 

91192.1  [Amended] 

4&  In  9 1182.1  the  word  "two  (2)"  in 
paragraph  (el(l)  is  revised  to  read  "10". 

91182.2  [Amended] 

49.  In  9  1182.2  the  words  "one  copy" 
in  paragraph  (c)  are  revised  to  read  "10 
copies." 

91192.4  [Amended] 

50.  In  9 1182.4  the  word  "two"  in 
paragraph  (c)(1)  is  revised  to  read  "10" 
and  in  paragraph  (c)(2),  the  word  "one" 
is  revised  to  read  "10", 

91192.5  [Amended] 

51.  In  9  1182.5  the  word  "two"  in 
paragraph  (e)  is  revised  to  read  "10". 

PART  1183-{  AMENDED] 

52.  The  authority  citation  for  Part  1183 
continues  to  read: 

Authority:  49  U.S.C.  10321, 11341, 11343, 
11344  and  1134Sa;  5  U.S.C.  559. 

91193.1    [Amended] 

53.  In  9  1183.1  the  word  "three"  in 
paragraph  (b)  is  revised  to  read  "10". 

91193.4    [Amended] 

54.  In  9 1183.4  the  word  "three"  in 
paragraph  (b)  is  revised  to  read  "10". 


91193.5    [Amended] 

55.  In  9  1183.5  the  word  "three"  in 
paragraph  (b)  is  revised  to  read  "10". 

PART  118S-{AMENDED] 

56.  The  authority  citation  for  Part  1185 
continues  to  read: 

Authority:  49  U.S.C.  10321  and  11322;  5 
U.S.C  550. 

911t5.7   [Amended] 

57.  In  9 1185. 7  the  word  "six"  is 
revised  to  read  "10". 

PART  1186-(AMENDEO] 

58.  The  authority  citation  for  Part  1186 
continues.to  read: 

Authority:  49  U.S.C  10321  and  11343(e)  and 
5  U.S.C.  553. 

91196.3   [Amended] 

59.  In  9  1186.3,  introductory  text  the 
word  "four"  is  revised  to  read  "10". 

PART  1331-{AMENDED] 

60.  The  authority  citation  for  Part  1331 
continues  to  read: 

I     Authority:  40  U.S.C.  10321. 10721. 

91331.3   [Amended] 

61.  In  9  1331.3(b)  the  word  "twenty"  is 
revised  to  read  "10". 

(FR  Doc.  88-11957  Filed  5-28-68;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoapherie 
Administration 

50  CFR  Part  675 
[Docket  Na  71147-9002] 

Groundflsh  of  the  Bering  Sea  and 
Aleutian  Islands  Area 

AQENCV.  National  Marine  Fisheries 
Service  (NMFS),  NOAA.  Commerce. 
ACnoN:  Notice  of  closure. 

summary:  NOAA  aimounces  the  closure 
of  the  Bering  Sea  subarea  to  directed 
joint  venture  (JVP)  fishing  for  pollock 
under  provisions  of  the  nishery 
Management  Plan  for  the  Groundfish 
Fishery  of  the  Bering  Sea  and  Aleutian 
Islands  Area  (FMP).  This  action  is 


necessary  to  limit  joint  venture  fishing 
to  the  amount  of  pollock  specified  for 
JVP.  It  is  intended  to  assure  optimum 
use  of  groundfish  and  promote  the 
orderly  conduct  of  the  groundfish 
fisheries. 

DATES:  This  closure  is  effective  from 
0759  Gjn.L  May  25, 1988,  through 
December  31, 1988.  Comments  will  be 
accepted  through  June  8. 198& 

ADDRESS:  Comments  should  be  mailed 
to  James  W.  Brooks,  Acting  Director. 
Alaska  Region.  National  Marine 
Fisheries  Service,  P.O.  Box  21668, 
Juneau,  AK  99602,  or  be  delivered  to 
Room  453,  Federal  Boildinqt  709  West 
Ninth  Street.  Juneau,  Alaska. 
FOR  RIRTHER  INFORMATION  CONTACT: 

Patricia  A.  Peacock  (Resource 
Management  Specialist.  NMFS).  907- 
586-7230. 

SUPPLEMENTARY  INFORMATION:  The  FMP 

governs  the  groundfish  fishery  in  the 
exclusive  economic  zone  under  the 
Magnuson  Fishery  Conservation  and 
Management  Act.  The  FMP  was 
developed  by  the  North  Pacific  Fishery 
Management  Council  and  is 
implemented  by  rules  appearing  at  50 
CFR  611.93  and  Part  675.  The  FMP 
establishes  a  split-season 
apportionment  of  pollock  for  JVP  and 
divides  the  JVP  amount  of  pollock  into 
two  parts.  Part  One.  equal  to  40  percent 
of  the  sum  of  the  initial  JVP  for  poUock 
plus  15  percent  of  the  TAC  for  pollock,  is 
available  to  the  directed  JVP  fishery  for 
pollock  from  January  15,  through  April 
15.  Directed  fishing  is  defined  in  9  675.2. 
Part  Two,  the  remainder  of  the  initial 
fVP  for  pollock  plus  any  reserve 
releases,  is  available  for  the  directed 
JVP  fishery  from  April  16  through 
December  31. 

In  1988,  Part  One  of  the  JVP 
apportionment  for  pollock  in  the  Bering 
Sea  Subarea  was  274,335  mt  (50  FR  804, 
January  14, 1968).  As  many  as  90  U.S. 
catcher  boats  delivered  pollock  to  about 
70  foreign  processors.  Total  daily 
deliveries  by  the  fishing  fleet  included 
as  much  as  16,000  mt  of  pollock.  Part 
One  of  the  JVP  apportionment  (less  5,000 
mt  of  pollock  for  bycatch  in  other 
fisheries)  was  taken  by  February  9. 
when  the  Bering  Sea  Subarea  was 
closed  to  directed  fishing  for  poUock  (53 
FR  4178.  February  12, 1988). 


Amounts  reapportioned  from  the 
reserve,  lOaOOO  mt  (53  FR  12772,  May  10. 
1988)  and  95,000  mt  (May  25, 1988), 
increased  the  JVP  apportionment  for 
pollock  to  685,838  mL  Total  daily 
catches  during  Part  Two  are  sli^tly 
smaller  than  total  daily  catches  during 
Part  One.  As  many  as  100  U.S.  catcher 
boats  are  delivering  pollock  to  about  50 
foreign  processors,  and  as  much  as 
11,000  mt  of  pollock  are  delivered  daUy. 
NMFS  estimates  680,838  mt  of  pollock 
will  be  taken  by  May  25, 198a 

Notice  of  Closure  to  Directed  nsUng 

Under  9  675.20(b)(3)(ii),  when  the 
Regional  Director  determines  that  an 
unharvested  amount  of  pollock  in  Part 
Two  is  necessary  for  bycatch  in  JVP 
fisheries  for  other  groundfish  species, 
the  Secretary  will  publish  a  notice  in  the 
Federal  Register  prohibiting  directed 
fishing  for  pollock  for  the  remainder  of 
Part  Two. 

The  Regional  Director  estimates  that 
directed  JVP  fisheries  for  Pacific  cod, 
yellowfin  sole,  and  other  flatfish  will 
require  a  bycatch  of  5,000  mt  of  pollock. 
To  preserve  this  bycatch  amount,  U.S. 
fishermen  delivering  catches  to  foreign 
processing  vessels  must  cease  directed 
fishing  for  pollock  at  0759  G.m.t.  May  25, 
1988.  Interested  persons  are  invited  to 
submit  comments  in  writing  to  the 
address  above  for  15  days  after  the 
effective  date  of  this  notice. 

Classification 

The  Assistant  Administrator  for 
Fisheries,  NOAA,  finds  for  good  cause 
that  it  is  impractical  and  contrary  to  the 
public  interest  to  provide  prior  notice 
and  comment  Immediate  effectiveness 
of  this  notice  is  necessary  to  prevent  the 
JVP  for  pollock  from  being  premattvely 
exceeded.  This  action  is  taken  under  the 
authority  of  9  675.20(b)  and  complies 
with  Executive  Order  12291. 

List  of  Subjects  in  50  CFR  Part  675 

Fish,  Fisheries,  Reporting  and 
recordkeeping  requirements. 

Authority:  16  U,S.C  1801  et  seg. 

Dated-  May  24, 198& 

Richatd  H.  Schaefer, 

Director.  Office  of  Fisheries  Conservation  and 
Management 

(FR  Doc.  88-12011  Filed  5-24-88;  3-.67  pm] 
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VoL  63.  No. 

Friday,  May  27.  1986 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  piMic  of  the 
proposed  issuance  of  mles  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  partictpate  in  the  mie 
making  prior  to  the  adoption  of  the  final 
mles. 


DEPARTMENT  OF  AGRICULTURE 
Federal  Crop  Insurance  Corporation 


7CFR  Part  401 

[Amdt  Na  IS;  Doc  Na  S590S] 


General  Crop  Insurance  Regulations; 
Guaranteed  Tobacco  Endorssment 


AOENCV:  Federal  Crop  Insurance 
Corporation,  USDA. 
ACTION:  Proposed  rule. 


SUMMARV:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  proposes  to  amend 
the  General  Crop  Insurance  Regulations 
(7  CFR  Part  401).  effective  for  the  1989 
and  succeeding  crop  years,  by  adding  a 
new  section,  7  CFR  401.127,  be  known  as 
the  Guaranteed  Tobacco  Endorsement. 
The  intended  effect  of  this  rule  is  to 
,  provide  the  provisions  of  crop  insurance 
protection  on  tobacco  guaranteed  in  an 
endorsement  to  the  general  crop 
insurance  policy. 

DATE  Written  comments,  data,  and 
opinions  on  this  proposed  rule  must  be 
submitted  not  later  Uian  July  26, 1988,  to 
be  sure  of  consideration. 


;  Written  comments  on  this 
proposed  rule  shoidd  be  sent  to  Peter  F. 
Cole,  Office  of  the  Manager,  Federal 
Crop  Insurance  Corporation,  Room  4090, 
South  Building,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250. 
FOn  FURTHER  MRMMATION  CONTACT. 
Peter  F.  Cole,  Secretary,  Federal  Crop 
Insurance  Corporation,  U.S.  Defiartment 
of  Agricultiu^,  Washington.  DC  20250, 
telephone  (202]  447-3325.  I   ^ 

SUPPLEMENTARY  INFORMATION:  TMi 

action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  1512-1.  This  action 
constitutes  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  rt^^ations  under  those 
procedures.  The  sunset  review  date 
established  for  these  regulations  is 
established  as  April  1, 1993. 

lohn  Marshall  Manager,  FCIC  (1)  has 
determined  that  this  action  is  not  a 


major  rule  as  defined  by  Executive 
Order  12291  because  it  will  not  result  in: 
(a)  An  annual  effect  of  the  economy  of 
$100  million  or  more;  (b)  major  increases 
in  costs  or  prices  for  consumers, 
individual  industries,  federal  State,  or 
local  governments,  or  a  geographical 
region:  or  (c)  significant  adverse  effects 
on  competition,  employment 
investment,  productivity,  innovation,  or 
the  ability  of  U.S.-ba8ed  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets;  and  (2) 
certifies  that  this  action  will  not 
increase  the  federal  paperwork  burden 
for  individuals,  small  businesses,  and 
other  persons. 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  FlexibUity 
Act;  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015.  Subpart  V,  published  at  48  FR 
29115,  June  24, 1983. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

FCIC  herewith  proposes  to  add  to  the 
General  Crop  Insurance  Regulations  (7 
CFR  Part  401],  a  new  section  to  be 
known  as  7  CFR  401.127,  the  Guaranteed 
Tobacco  Endorsement  effective  for  the 
1989  and  succeeding  crop  years,  to 
provide  the  provisions  for  insuring  ^ 
tobacco. 

Upon  publication  of  7  CFR  401.127  as 
a  final  rule,  the  provisions  for  insuring 
tobacco  contained  in  7  CFR  401.127  will 
supersede  those  provisions  contained  in 
7  CFR  Part  436,  the  Guaranteed  Tobacco 
Crop  Insurance  Regulations,  effective 
with  the  beginning  of  the  1989  crop  year. 

The  present  policy  contained  in  7  CFR 
Part  436  will  be  terminated  at  the  end  of 
the  1988  crop  year  and  later  removed 
and  reserved.  FCIC  proposes  to  amend 
the  titie  of  7  CFR  Part  436  by  separate 
document  so  that  the  provisions  therein 
are  effective  only  through  the  1988  crop 
year. 


Minor  editorial  changes  have  been 
made  to  improve  compatibility  with  the 
new  general  crop  insurance  policy. 
These  changes  do  not  affect  meaning  or 
intent  of  the  provisions.  In  adding  the 
new  Guaranteed  Tobacco  Endorsement 
to  7  CFR  Part  401,  FCIC  makes  other 
changes  in  the  provisions  for  insuring 
tobacco  as  follows: 

1.  Section  1 — ^Add  a  provision  stating 
that  tobacco  destroyed  to  comply  with 
other  U.S.  Department  of  Agrictiltiire 
programs  will  not  be  insured.  This 
provision  was  added  to  prevent 
insurance  bom  attaching  to  the  crop 
intended  for  eventual  destruction  to 
comply  with  other  U.S.  Department  of 
Agriculture  programs. 

2.  Section  4 — Provide  that  insurance 
will  begin  and  end  on  each  unit  or 
portion  of  a  unit  This  change  is  made  to 
avoid  instances  when  delayed  planting 
of  part  of  a  unit  until  after  the  final 
planting  date  would  prevent  insurance 
bom  attaching  on  timely  planted 
acreage.  The  end  of  insurance  period  foi 
type  31  tobacco  has  also  been  changed 
to  February  28  for  consistency  between 
policies. 

3.  Section  5 — Unit  division  provisions 
are  included  in  this  section  of  the 
endorsement 

4.  Section  7— Added  language  stating 
production  commingled  between  ASCS 
farm  serial  number  units  will  be 
prorated.  Language  has  been  clarified  ir 
this  section  to  indicate  that  if  appraisali 
for  uninsured  causes  are  made  in 
conjunction  with  other  appraisals,  we 
intend  to  count  the  entire  uninsured 
appraisal 

5.  Section  10— Added  definition 
("Average  value  per  pound").to  provide 
a  method  to  establish  a  value  for  grades 
of  tobacco  which,  after  delivery  to  the 
market  warehouse,  does  not  sell. 

FCIC  is  soliciting  public  comment  on 
this  proposed  rule  for  60  days  following 
publication  in  the  Federal  Register. 
Written  comments  received  pursuant  to 
this  proposed  rule  will  be  available  for 
public  inspection  and  copying  in  the 
Office  of  the  Manager,  Federal  Crop 
Insurance  Corporation,  Room  4090, 
South  Building,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250, 
during  regular  business  hours,  Monday 
through  niday. 

List  of  Subjects  In  7  CFR  Part  401 

General  crop  insurance  regulations. 
Guaranteed  tobacco  endorsement. 


Proposed  Rule 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act  as  amended  (7  U.S.C.  1501  et  seq.], 
the  Federal  Crop  Insurance  Corporation 
proposes  to  amend  the  General  Crop 
Insurance  Regulations  (7  CFR  Part  401), 
proposed  to  be  effective  for  the  1989  and 
succeeding  crop  years,  as  follows 

PART  401-[  AMENDED] 

1.  The  authority  citation  for  7  CFR 
Part  401  continues  to  read  as  follows: 

Authority:  Sees.  506,  516,  Pub.  L  75-430,  52 
Stat.  73, 77,  as  amended  (7  U.S.C.  1506, 1516). 

2.  7  CFR  Part  401  is  amended  to  add  a 
.  new  section  to  be  known  as  7  CFR 

401.127.  Guaranteed  Tobacco 
Endorsement,  effective  for  the  1989  and 
succeeding  crop  years,  to  read  as 
follows: 

S  401.128    Guaranteed  tottacco 


corikit  in 
il  cro^ir 


The  provisions  of  the  Guaranteed 
Tobacco  Endorsement  for  the  1989  and 
subsequent  crop  years  are  as  follows: 

Federal  Crop  Insurance  Corporatioii 

Guaranteed  Tobacco  Endorsement 
1.  Insured  crop  and  acreage. 

a.  The  crop  insured  will  be  any  of  the 
following  tobacco  types  you  elect  which  are 
grown  on  insured  acreage  and  for  which  a 
guarantee  and  premium  rate  are  provided  by 
the  actuarial  table: 

Flue  Cured  ,, 

TypellA 
TypellB 
TVpeia 
Type  13 
Type  14 

Fire  Cured 

Type^a 

Type  22  ' 

Type  23 

Maryland 

Type  32 

Cigar  Filler 

Type  41 
Type  42 
Type44 

Cigar  Wrapper        ' 

Type  61 

Burley 

Type  31 

Dark  Air 

Type35 
Tirpe36 
Type  37 

Cigar  Binder 

Type  51 
Type52 
Type54. 
Type  55 


b.  In  addition  to  the  tobacco  likit  insurable 
under  section  2  of  the  general  cro^insurance 
policy,  we  do  not  insure  any  acreage: 

(1)  On  which  the  tobacco  crop  was 
destroyed  or  put  to  another  use  for  the 
purpose  of  conforming  with  any  other 
program  administered  by  the  United  States 
Department  of  Agriculture;  or 

(2)  Planted  to  tobacco  of  a  discount  variety 
under  provisions  of  the  tobacco  price  support 
program. 

2.  Causes  of  loss 

The  insurance  provided  is  against 
unavoidable  loss  of  production  resulting  from 
the  following  causes  occurring  within  the 
insurance  period: 

a.  Adverse  weather  conditions: 

b.  Fire: 

c.  Insects; 

d.  Plant  diseases; 

e.  Wildlife; 

f  Earthquake: 

g.  Volcanic  eruption;  or 

h.  If  applicable,  failure  of  the  irrigation 
water  supply  due  to  an  unavoidable  cause 
occurring  after  the  beginning  of  planting; 
unless  those  causes  are  excepted,  excluded, 
or  limited  by  the  actuarial  table  or  section  9 
of  the  general  crop  insurance  policy. 

3.  Annual  premium. 

a.  The  annual  premium  amount  is 
computed  by  multiplying  the  production 
guarantee  for  the  unit  times  the  applicable 
price  election,  times  the  premium  rate,  times 
the  insured  acreage,  times  your  share  at  the 
time  of  planting. 

b.  If  you  are  eligible  for  a  premium 
reduction  in  excess  of  5  percent  based  on 
your  insurance  experience  through  the  1983 
crop  year  under  the  terms  of  the  experience 
table  contained  in  the  guaranteed  tobacco 
policy  in  effect  for  the  1984  crop  year,  you 
will  continue  to  receive  the  benefit  of  the 
reduction  subject  to  the  following  conditions: 

(1)  No  premium  reduction  will  be  retained 
after  the  1989  crop  yean 

(2)  The  premium  reduction  amount  will  not 
increase  because  of  favorable  experience; 

(3)  The  premium  reduction  amount  will 
decrease  because  of  unfavorable  experience 
in  accordance  with  the  terms  of  the  policy  in 
effect  for  the  1984  crop  yean 

(4)  Once  the  loss  ratio  exceeds  .80,  no 
further  premium  reduction  will  apply;  and 

(5)  Participation  must  l>e  continuous. 

4.  Insurance  period. 

In  lieu  of  the  provisions  of  section  7  of  the 
general  crop  insurance  policy  insurance 
attaches  on  each  unit  or  part  of  a  unit  when 
the  tobacco  is  transplanted  and  ends  at  the 
earliest  of: 

a.  total  destruction  of  the  tobacco; 

b.  weighing-in  at  the  tobacco  warehouse; 

c.  removal  of  the  tobacco  from  the  unit 
(except  for  curing,  grading,  packing,  or 
immediate  delivery  to  the  tobacco 
warehouse); 

d.  final  adjustment  of  a  loss;  or 

e.  the  following  dates  immediately  after  the 
normal  harvest  period: 

(1)  Types  11  and  12 November  30; 

(2)  Type  13 October  31; 

(3)  Type  14 October  15; 

(4)  TVpe  31  and  36. February  28; 


(5)  Types  21,  35  and  37..™ March  15; 

(6)  Types  22  and  23 „ April  15; 

(7)  Type  32. May  15; 

(8)  All  other  types ™ April  30. 

6.  Unit  division. 

a.  In  lieu  of  subsection  17.q.  of  the  general 
crop  insurance  policy,  a  unit  will  be  defined 
as  all  of  the  insurable  acreage  of  the  tobacco 
type  you  elect  to  insure  in  the  county  at  the 
time  insurance  first  attaches,  (1)  in  which  you 
have  an  insured  share,  and  (2)  which  is 
identified  by  a  single  ASCS  Farm  Serial 
Number. 

b.  We  may  reject  or  modify  an  ASCS 
reconstitution  for  the  purpose  of  unit 
definition  if  the  reconstitution  was  in  whole 
or  in  part  to  defeat  the  purpose  of  the  Federal 
Crop  Insurance  Program  or  to  gain 
disproportionate  advantage  under  this  policy. 

c.  If  you  have  a  loss  on  any  unit,  production 
records  for  all  harvested  units  must  be 
provided.  Production  that  is  commingled 
between  units  will  be  prorated  by  us. 

6.  Notice  of  damage  or  loss. 

In  addition  to  the  provisions  in  section  8  of 
the  general  crop  insurance  policy: 

a.  You  may  not  destroy  any  tobacco  on 
which  an  indemnity  will  be  claimed  until  we 
give  consent;  and 

b.  For  purposes  of  section  8  of  the  general 
crop  insurance  policy,  the  representative 
sample  of  the  unharvested  crop  must  be  at 
least  10  feet  wide  and  the  entire  length  of  the 
field. 

7.  Claim  for  indemnity. 

a.  An  indemtiity  will  be  determined  for 
each  unit  by: 

(1)  Multiplying  the  insured  acreage  by  the 
production  guarantee; 

(2)  Subtracting  therefrom  the  total 
production  of  tobacco  to  be  counted  (see 
subsection  7.b.); 

(3)  Multiplying  the  remainder  by  the 
applicable  price  election;  and 

(4)  Multiplying  this  result  by  your  share. 

b.  The  total  production  (in  pounds)  to  be 
coimted  for  a  unit  will  include  all  harvested 
and  appraised  production. 

(1)  Harvested  tobacco  production  which, 
due  to  insurable  causes,  has  a  value  less  than 
the  market  price  for  tobacco  of  the  same  type, 
will  be  adjusted  by: 

(a)  Dividing  the  average  value  per  pound  of 
the  harvested  production  by  the  market  price 
per  pound;  and 

(b)  Multiplying  that  result  by  the  number  of 
pounds  of  such  damaged  harvested  tobacco. 

(c)  If  due  to  insurable  causes  there  is  no 
market  price  available  for  the  grade  being 
adjusted,  the  value  of  production  to  count 
will  be  reduced  20%  for  each  grade  that  the 
production  falls  below  the  lowest  marketable 
grade  with  a  market  price  (see  subsection 
10.d.(2)). 

(2)  All  harvested  tobacco  production  which 
is  not  damaged  by  insurable  causes  and 
cannot  be  sold  in  the  current  market  year  will 
be  considered  production  to  count. 

(3)  To  enable  us  to  determine  the  fair 
market  value  of  tobacco  not  sold  through 
auction  warehouses,  we  must  be  allowed: 


BEST  COPY  AVAILABLE 


19306 


Federal  Register  /  Vol.  53,  No.  103  /  Friday.  May  27.  1988  /  Proposed  Rules 


(a)  To  inspect  such  tobacco  before  it  is 
sold,  contracted  to  be  sold,  or  otherwise 
disposed  ot  and 

(b)  At  our  option  to  obtain  additional  offers 
on  your  behalf. 

(4)  Appraised  production  to  be  counted  will 
include: 

(a)  Not  less  than  the  guarantee  for  any 
acreage  which  is  abandoned  or  put  to  another 
use  %vithout  prior  %vritten  consent  or  damaged 
solely  by  an  uninsured  cause; 

(b)  Not  less  than  35  percent  of  the 
guarantee  for  all  unharvested  acreage: 

(c)  Unharvested  production  on  harvested 
acreage:  and 

Potential  production  lost  due  to  uninsured 
causes  and  to  failure  to  follow  recognized 
good  tobacco  farming  practices. 

(5)  We  may  appraise  any  acreage  of 
tobacco  types  11, 12, 13,  or  14  on  which  the 
stalks  have  been  destroyed  prior  to  our 
consent  at  not  less  than  the  guarantee. 

(6)  Any  appraisal  we  have  made  on  insured 
acreage  for  which  we  have  given  written 
consent  to  put  to  another  use  will  be 
considered  production  unless  such  acreage  is: 

(a)  Not  put  to  another  use  before  harvest  of 
tobacco  becomes  general  in  the  county  and 
reappraised  by  us;  or 

(b)  Further  damage  by  an  insured  cause 
and  reappraised  by  us;  or 

(c)  Harvested. 

(7)  The  commingled  production  of  units  will 
be  prorated  to  such  units  in  proportion  to  our 
liability  on  the  harvested  acreage  of  each 
unit 

(8)  No  replanting  payment  wil  be  made 
under  this  endorsement. 

8.  Cancellation  and  termination  dates. 


State  and  county 


Alabama;  Florida:  Georgia:  South 
Carolina:  and  Surry,  Wiikas,  Cald- 
nvell.  Burke,  and  Clevetarxj  coun- 
ties. ^4ort^  Carolirfa,  snd  all  North 
Caroina  counties  east  thereof. 

All  olfier  ^4orlh  Carolina  counties  and 
aH  other  states. 


Cancellation 

and 
termination 


M»ch31. 


Apr*  15. 


9.  Contract  changes. 

Contract  changes  will  be  available  at  your 
service  office  by  December  31  prior  to  the 
cancellation  date.  *  : 

10.  Meaning  of  terms. 

a.  "Average  value  per  pound'  means  the 
total  value  of  all  harvested  production  from 
the  unit  divided  by  the  harvested  pounds  and 
may  include  the  value  of  any  harvested  i 
production  which  is  not  sold. 

b.  "County"  means  that  land  deflned  in  the 
general  crop  insurance  policy  and  any  land 
identified  by  an  ASCS  Farm  Serial  Number 
for  the  county  but  physically  located  in 
another  county.  J 

c  "Harvesf  means  the  completion  of 
cutting  or  priming  of  tobacco  on  any  acreage 
from  which  at  least  20  percent  of  the 
production  guarantee  per  acre  shown  by  the 
actuarial  table  is  cut  or  primed. 


d.  "Market  price": 

(1)  For  typM.  11. 12,  IS,  14.  21. 22.  23.  31.  35, 
36,  37, 42. 44, 54,  and  55,  means  the  average 
price  support  level  per  pound  for  the  insured 
type  of  t(A)acco  as  announced  by  the  United 
States  Department  of  Agricolture  under  the 
tobacco  price  sapport  progamr  (If  for  any 
crop  year  a  price  rapport  for  the  insured  type 
is  not  in  effect,  we  wUl  use  the  season 
average  price  in  the  belt  or  area  through  the 
day  tobacco  sales  are  completed  on  any  unit 
or  part  thereof  which  is  harvested);  and 

(2)  For  types  32. 41,  51,  52.  and  61  means 
the  season  average  price  for  the  applicable 
type  of  tobacco  (Such  price  will  be  the  season 
average  price  for  the  current  crop  year  for 
any  imit  or  part  thereof  which  is  harvested)  and 
may  be  established  by  including  the  value  of 
sold  and  unsold  production. 

e.  "Planting"  means  transplanting  the 
tobacco  plant  from  the  bed  into  the  field. 

Done  in  Washington.  DC  on  May  4. 1968. 
Edward  D.  Hews, 

Acting  Manager,  Federal  Crop  Insurance 
Corporation. 
[FR  Doc.  88-11929  Fded  5-26-«8;  8:45  am] 
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7  CFR  Part  401 

[Amdt  Na  25;  Doc  No.  496681 

General  Crop  Insurance  Regulations; 
Quota  Tobacco  Endorsement 

agency:  Federal  Crop  Insurance 
Corporation.  USDA. 
ACTION:  Proposed  rule. 

summary:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  proposes  to  amend 
the  General  Crop  Insurance  Regulations 
(7  CFR  Part  401).  effective  for  the  1989 
and  succeeding  crop  years,  by  adding  a 
new  section,  7  CFR  401.133.  Quota 
Tobacco  Endorsement  The  intended 
effect  of  this  rule  is  to  provide  the 
regulations  containing  the  provisions  of 
crop  insurance  protection  on  tobacco 
(quota)  in  an  endorsement  to  the  general 
crop  insurance  policy. 
DATE  Written  comments,  data,  and 
opinions  on  this  proposed  rule  must  be 
submitted  not  later  than  July  26, 1988,  to 
be  sure  of  consideration. 
Aoontss:  Written  comments  on  this 
proposed  rule  should  be  sent  to  Peter  F. 
Cole.  Office  of  the  Manager,  Federal 
Crop  Insurance  Corporation.  Room  4090, 
South  Building,  U.S.  Department  of 
Agricultiu«,  Washington.  DC,  20250. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  F.  Cole.  (202)  447-3325. 
SUPPLEMENTARY  INFORMATION:  This 

action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  1512-1.  This  action 
constitutes  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 


procedures.  The  sunset  review  date 
established  for  these  regulations  is 
established  as  April  1. 1993. 

]ohn  Marshall.  Manager,  FCIC,  (1)  has 
determined  that  this  action  is  not  a 
major  rule  as  defined  by  Executive 
Order  12291  because  it  will  not  result  in: 
(a)  An  annual  effect  on  the  economy  of 
$100  million  or  more;  (b)  major  increases 
in  costs  or  prices  for  consumers, 
individual  industries,  federal,  State,  or 
local  governments,  or  a  geographical 
region;  or  (c)  significant  adverse  effects 
on  competition,  employment, 
investment  productivity,  innovation,  or 
the  ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets:  and  (2) 
certiHes  that  this  action  will  not 
increase  the  federal  paperwork  burden 
for  individuals,  small  businesses,  and 
other  periKns. 

Hiis  action  is  exempt  from  the 
provisions  of  the  Regtilatory  Flexibility 
Act;  therefore,  no  R^ulatory  Flexibility 
Analysis  was  prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 

consultation  with  State  and  local      

ofBci'als.  See  the  Notice  related  to  7  CFR 
Part  3015,  Subpart  V.  published  at  48  FR 
29115,  June  24, 1983. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  qor  an 
Environmental  Impact  Stateflient  is 
needed. 

FCIC  herewith  proposes  to  add  to  the 
General  Crop  Insurance  Regulations  (7 
CFR  Part  401),  a  new  section  to  be 
known  as  7  CFR  401.133,  the  Quota 
Tobacco  Endorsement  effective  for  the 
1989  and  succeeding  crop  years,  to 
provide  the  provisions  for  insuring 
tobacco.  

Upon  publication  of  7  CFR  401.133.  as 
a  final  rule,  the  provisions  for  insuring 
tobacco  contained  therein  will 
supersede  those  provisions  contained  in 
7  CFR  Part  435.  the  Tobacco  (Quota) 
Crop  Instirance  Regulations,  effective 
with  the  beginning  of  the  1989  crop  year. 
The  present  policy  contained  in  7  CFR 
Part  435  will  be  terminated  at  the  end  of 
the  1988  crop  year  and  later  removed 
and  reserved.  FCIC  will  propose  to 
amend  the  tide  of  7  CFR  Part  435  by 
separate  document  so  that  the 
provisions  therein  are  effective  only 
through  the  1987  crop  year. 

Minor  editorial  changes  have  been 
made  to  improve  compatibiUty  with  the 
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new  general  crop  insiu-ance  policy. 
These  changes  do  not  affect  meaning  or 
intent  of  the  provisions.  In  adding  the 
new  Quota  Tobacco  Endorsement  to  7 
CFR  Part  401,  FCIC  proposes  to  make 
changes  in  the  provisions  for  insuring 
tobacco  as  follows: 

1.  Section  1 — Add  a  provision  stating 
that  tobacco  destroyed  to  comply  with 
other  U.S.  Department  of  Agricultiu« 
programs  will  not  be  instved.  This 
provision  was  added  to  prevent 
insurance  from  attaching  to  a  crop  that 
is  intended  for  destruction  or  destroyed 
I  to  comply  with  other  USDA  programs. 
I     2.  Section  2— Add  language  dealing 
with  allocation  and  report  of  effective 
I  poimdage  quota. 

I     3.  Section  7 — ^Provide  that  insurance 
will  begin  on  each  unit  or  portion  of  a 
unit  This  change  is  made  to  avoid 
instances  when  delayed  planting  of  part 
of  a  unit  until  after  the  final  planting 
date  woidd  prevent  insurance  from 
I  attaching  on  timely  planted  acreage. 
I    4.  Section  8 — ^Unit  division  provisions 
are  now  included  in  this  section  of  the 
endorsement — Language  was  adding 
stating  production  commingled  between 
Farm  Serial  Number  units  will  be 
prorated. 

FCIC  is  soliciting  public  comment  on 
this  proposed  rule  for  60  days  following 
publication  in  the  Federal  Register, 
Written  comments  received  ptirsuant  to 
this  proposed  rule  will  be  available  for 
public  inspection  and  copying  in  the 
Office  of  the  Manager,  Federal  Crop 
Insurance  Corporation,  Room  4090, 
South  Building,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250, 
diuing  regular  business  hoius,  Monday 
through  F^day. 

List  of  Subjects  in  7  CFR  Fart  401 

LCrop  insurance.  Quota  tobacco 
dorsement. 

Proposed  Rule 

I  Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act.  as  amended  (7  U.S.C.  1501  et  seq.), 
the  Federal  Crop  Insiu-ance  Corporation 
proposes  to  amend  the  General  Crop 
Insurance  Regulations  (7  CFR  Part  401), 
proposed  to  be  effective  for  die  1989  and 
succeeding  crop  years,  as  follows: 

401-{  AMENDED] 

I  1.  The  authority  citation  for  7  CFR 
Part  401  continues  to  read  as  follows: 

Audiority:  Sees.  506,  516.  Pub.  L  75-430.  52 
Stat  73, 77.  as  amended  (7  U.S.C.  1506, 1516). 

2. 7  CFR  Part  401  is  amended  to  add  a 
new  section  to  be  known  as  7  CFR 
401.133.  Quota  Tobacco  Endorsement 
effective  for  the  1989  and  Succeeding 
Crop  Years,  to  read  as  follows: 


S  401.133   Quota  tobacco  endoraeiiMnt 

The  provisions  of  the  Quota  Tobacco 
Crop  Insurance  Endorsement  for  the 
1989  and  subsequent  crop  years  are  as 
follows: 

Federal  Crop  Insurance  Corporation 

Quota  Tobacco  Endorsement 

1.  Crop,  acreage,  and  share  insured. 

a.  The  crop  insured  will  be  tobacco  of  the 
type  shown  as  insurable  in  the  actuarial 
table,  which  is  grown  on  insured  acreage  and 
for  which  a  guarantee  and  premium  rate  are 
provided  by  the  actuarial  table; 

b.  In  addition  to  the  tobacco  not  insurable 
in  section  2  of  the  general  crop  insurance 
pohcy,  we  do  not  insure  any  tobacco  on 
which  the  crop  was  destroyed  or  put  to 
another  use  for  the  purpose  of  conforming 
with  any  other  program  administered  by  the 
United  States  Department  of  Agriculture; 

c.  Planted  to  tobacco  of  a  discount  variety 
under  provisions  of  the  tobacco  price  support 
program. 

2.  Insured  poundage  quota. 

The  insured  poundage  quota  for  each  crop 
year  will  be  the  effective  poundage  marketing 
quota  (within  ASCS  to  tolerance)  applicable 
to  the  unit  as  provided  under  ASCS  Tobacco 
Marketing  Quota  Regulations  for  the  crop 
year  as  reported  by  you  or  as  determined  by 
us,  whichever  we  elect  not  to  exceed  any 
amount  which  would  be  subject  to  a 
marketing  quota  penalty  under  ASCS 
Tobacco  Marketing  Quota  Regulations. 
However 

a.  The  insured  poundage  marketing  quota 
may  be  reduced  for  any  carryover  tobacco  to 
be  marketed  under  the  poundage  marketing 
apphcable  to  the  unit  when  such  poundage 
reduction  is  clearly  specified  by  you  in  filing 
the  acreage  and  quota  report; 

b.  The  insured  poundage  quota  will  never 
exceed  the  pounds  obtained  by  multiplying 
the  insured  acres  by  the  applicable  farm  yield 
per  acre;  and 

c.  Unless  otherwise  provided  by  the 
actuarial  table,  for  any  crop  year  in  which 
tobacco  poundage  marketing  quota 
regulations  are  not  in  effect,  the  insured 
poundage  quota  will  be  the  pounds  obtained 
by  multiplying  the  appUcable  farm  yield  per 
acre  (as  shown  at  ASCS)  times  the  lower  of 
the  reported  or  insured  acreage  on  the  unit. 
We  will  allocate  the  effective  poundage 
quota  for  the  unit  proportionately  by  acreage, 
to  all  insured  and  uninsured  acres  in  the  unit 
except  when  designated  by  the  insured  by 
the  acreage  reporting  date  and  approved  in 
writing  by  our  Field  Underwriting  Office. 

3.  Causes  of  loss. 

The  insurance  provided  is  against 
unavoidable  loss  of  production  resulting  from 
the  following  causes  occurring  within  the 
insurance  period: 

a.  Adverse  weather  conditions: 

b.Fire; 

c  Insects; 
.  d.  Plant  disease: 

e.  Wildlife: 

f.  Earthquake; 

g.  Volcanic  eruption;  or 


h.  If  applicable,  failure  of  the  irrigation 
water  supply  due  to  an  unavoidable  cause 
occurring  ai^er  the  beginning  of  planting; 
unless  those  causes  are  excepted,  excluded, 
or  limited  by  the  actuarial  table  or  section  9 
of  the  general  crop  insurance  policy. 

4.  Report  of  acreage,  share,  practice  and 
poundage  quota. 

a.  In  addition  to  the  requirements  of 
Section  3  of  the  general  policy,  you  are 
required  to  report: 

(1)  All  the  acreage  of  insurable  types  of 
tobacco  in  the  county  in  which  you  have  a 
share;  and 

(2)  The  effective  poundage  marketing  quota 
applicable  to  the  unit  as  provided  under 
ASCS  Tobacco  Marketing  Quota  Regulations 
for  the  crop  year.  Such  poundage  marketing 
quota  may  hNB  reduced  for  any  carryover 
tobacco  to  l>e  marketed  under  the  poundage 
quota  applicable  to  the  unit  provided  such 
poundage  reduction  is  clearly  specified  in  this 
report 

b.  In  addition  to  the  factors  of  share,  and 
practice,  referred  to  in  Section  3  of  the 
General  Policy,  poundage  quota  is  also  a 
factor  in  determining  the  insured  premium, 
indemnity,  and  coverage. 

5.  Amounto  of  insurance  and  coverage  leveL 

a.  The  amount  of  insurance  for  a  unit  will 
be  the  dollar  amount  determined  by 
multiplying  the  insured  poundage  quota  for 
the  unit  by  the  percentage  guarantee  for  the 
applicable  coverage  level  established  by  the 
actuarial  table  and  multiplying  this  product 
by  the  current  year's  support  price  for  type  31 
tobacco  (rounded  to  the  nearest  cent)  less  six 
centa  per  pound  for  warehouse  charges). 

b.  Subsection  4.d.  of  the  general  crop 
insurance  policy  is  not  applicable  to  this 
endorsement. 

6.  Annual  premium. 

a.  The  annual  premium  amount  is 
computed  by  multiplying  the  amount  of 
insurance  for  the  unit  times  the  premium 
rate,  times  your  share  at  the  time  of  planting. 

b.  If  you  are  eligible  for  a  premium 
reduction  in  excess  of  5  percent  based  on 
your  insurance  experience  through  the  1983 
crop  year  under  the  terms  of  the  experience 
table  contained  in  the  quota  tot>acco  policy  in 
effect  for  the  1984  crop  year,  you  will 
continue  to  receive  the  benefit  of  the 
reduction  subject  to  the  following  conditions: 

(1)  No  premium  reduction  «vill  be  retained 
after  the  1988  crop  year 

(2)  The  premium  reduction  amount  will  not 
increase  l>ecause  of  favorable  experience: 

(3)  The  premium  reduction  amoimt  will 
decrease  because  of  unfavorable  experience 
in  accordance  with  the  terms  of  the  policy  in 
effect  for  the  1984  crop  yean 

(4)  Once  the  loss  ratio  exceeds  .80,  no 
further  premium  reduction  will  apply;  and 

(5)  Participation  must  be  continuous. 

7.  Insurance  period. 

In  lieu  of  the  provisions  in  section  7  of  the 
general  crop  insurance  policy,  insurance 
attaches  on  each  unit  or  part  of  a  unit  when 
the  tobacco  is  planted  and  endn  at  the 
earliest  of: 

a.  Total  destruction  of  the  tobacco: 


19308 


Federal  Register  /  Vol.  53.  No.  103  /  Friday.  May  27,  1968  /  Proposed  Rules 


b.  Weighing-in  at  the  tobacco  warehouse; 

c  Removal  of  the  tobacco  from  the  unit 
(except  for  curing,  grading,  packing,  or 
immediate  delivery  to  the  tobacco 
warehouse): 

d.  Pinal  adjustment  of  a  loss:  or 

e.  February  28  immediately  after  the 
normal  harvest  period. 

B.  Unit  division. 

a.  In  lieu  of  subsection  17.q.  of  the  general, 
crop  insurance  policy,  a  unit  will  be  defined 
as  all  of  the  insurable  acreage  of  the  tobacco 
type  you  elect  to  insure  at  the  time  insurance 
first  attaches,  (1)  in  which  you  have  a  share, 
and  (2)  which  is  identified  by  a  single  ASCS 
Fann  Serial  Number. 

b.  We  may  reject  or  modify  any  ASCS 
reconstitution  for  the  purpose  of  unit 
definition  if  the  reconstitution  was  in  whole 
or  in  part  to  defeat  the  purpose  of  the  Federal 
Crop  Insurance  Program  or  to  gain 
disproportionate  advantage  under  this  policy. 

c.  If  you  have  a  loss  on  any  unit  production 
records  for  all  harvested  units  must  be 
provided.  Production  that  is  commingled  i 
between  units  will  be  prorated. 

9.  Notice  of  damage  or  loss. 

In  addition  to  the  provisions  in  section  8  of 
the  general  crop  insurance  policy; 

a.  Yoa  may  not  destroy  any  tobacco  on 
which  an  indemnity  will  be  claimed  until  we 
give  consent 

b.  For  purposes  of  section  8  of  the  general 
crop  insurance  policy,  the  representative 
sample  of  the  unharvested  crop  must  be  at 
least  10  feet  wide  and  the  entire  length  of  the 
field:  and 

c  Notice  must  be  given  immediately  if  any 
tobacco  is  destroyed  or  damaged  by  fire 
during  the  insurance  period.  i 

10.  Claim  for  indemnity. 

a.  An  indemnity  will  be  determined  for 
each  unit  by: 

(1)  Subtracting  from  the  amount  of 
insurance  for  the  >mit  the  value  of  the  total 
production  of  tobacco  to  be  counted.  (See 
section  lab.) 

(2)  Multiplying  the  remainder  by  your  share. 

b.  The  value  of  the  total  production  to  be 
counted  for  a  unit  %vill  include  the  value  of  all 
harvested  and  appraised  production. 

(1)  The  value  to  count  will  include: 

(a)  The  gross  returns  (less  six  cents  per 
pound  for  warehouse  charges)  from  tobacco 
sold  on  the  warehouse  floor, 

(b)  The  fair  market  value  of  the  tobacco 
sold  other  than  on  the  warehouse  floor 

(c)  The  fair  market  value  of  the  tobacco 
harvested  and  not  sold: 

(d)  The  fair  market  value  of  any 
unharvested  tobacco  as  if  such  tobacco  were 
harvested  and  cured;  and 

(e)  The  current  year's  support  price  per 
pound  (less  six  cents  per  pound  for 
warehouse  charges)  for  appraisals  made  by 
us  for  poor  farming  practices  or  uninsured 
causes  of  loss.  (If  a  price  support  program  is 
not  in  effect  such  appraised  production  will 
be  valued  at  the  fair  market  price  for  tiwi 
current  crop  year). 

(2)  To  enable  us  to  determine  the  fair 
market  value  of  tobacco  not  sold  through 
auction  warehouses,  we  must  be  allowed  to 
inspect  such  tobacco  before  it  is  sold. 


contracted  to  be  sold,  or  otherwise  disposed 
of,  and  if  the  best  offer  you  receive  for  any 
such  tobacco  is  considered  by  us  to  be 
inadequate,  to  obtain  additional  offers  on 
your  bishalf. 

(3)  The  value  of  appraised  production  to  be 
counted  will  include: 

(a)  Not  less  than  the  average  amount  of 
insurance  per  insured  acre  for  the  unit  for 
any  acreage  which  is  abandoned  or  put  to 
another  use  without  our  prior  written  consent 
or  damaged  solely  by  an  uninsured  cause; 

(b)  Not  leu  than  35  percent  of  the  average 
amount  of  insurance  per  insured  acre  for  the 
unit  for  all  unharvested  acreage: 

(c)  The  value  of  any  unharvested 
production  on  harvested  acreage:  and 

(d)  Any  appraisal  for  the  value  of  potential 
production  kMt  due  to  uninsured  causes  and 
failure  to  follow  recognized  good  tobacco 
farming  practices. 

(4)  Any  appraisals  we  have  made  on 
insured  acreage  for  which  we  have  given 
written  consent  to  be  put  to  another  use  will 
be  considered  production  unless  such 
acreage  is: 

(a)  Not  put  to  another  use  before  harvest  of 
tobacco  becomes  general  in  the  county  and 
reappraised  by  us; 

(b)  Further  damaged  by  an  insured  cause 
and  reappraised  by  us:  or 

(c)  Harvested. 

(5)  The  commingled  production  of  units  will 
be  prorated  to  such  units  in  proportion  to  our 
liability  on  the  harvested  acreage  of  each 
unit 

(6)  No  replanting  payment  will  be  made 
under  the  endorsement. 

11.  Cancellation  and  termination  dates 

The  cancellation  and  Termination  dates 
are  April  15. 

12.  Contract  changes 

Contract  changes  will  be  available  at  your 
service  office  by  December  31  prior  to  the 
cancellation  date. 

13.  Meaning  of  terms 

a.  "CorTyoverft)6occo"  means  any  tobacco 
on  hand  from  the  previous  year's  production. 

b.  "County"  means  the  land  defined  in  the 
general  crop  insurance  policy  and  any  land 
identified  by  an  ASCS  Farm  Serial  Number 
for  the  county  but  physically  located  in 
another  county. 

c.  "Effective  poundage  marketing  quota" 
means  the  farm  marketing  quota  as 
established  and  recorded  by  ASCS. 

d.  "Farm  Yield"  means  the  yield  per  acre 
used  by  ASCS  in  establishing  the  basic  farm 
marketing  poundage  quota  for  the  tobacco 
farm  unless  we  have  established  a  yield  for 
the  farm  in  the  actuarial  table  (FCIC  Yield). 
The  FCIC  yield  may  be  constructed  from  any 
actual  yields  and  established  yields 
available. 

e.  "Field  Underwriting  Office"  is  the  office 
of  the  Federal  Crop  Insurance  Corporation 
which  has  rating  responsibility  for  the  county 
your  tobacco  is  insured  in. 

f.  "Harvest"  meana  the  completion  of 
cutting  of  tobacco  on  any  acreage  from  which 
at  least  20  percent  of  the  production 
guarantee  per  acre  shown  by  the  actuarial 
table  is  cut. 

g.  "Market price"  for  a  crop  year  means  the 
average  auction  price  for  the  applicable  type 


(less  six  cents  per  pound  for  warehouse 
charges)  in  the  belt  or  area.  The  market  price 
will  be  as  determined  by  us. 

h.  "Planting"  means  the  transplanting  of 
the  tobacco  plant  from  the  bed  into  the  field. 

i.  "Rounded"  means  rounding  up  for  Vt  and 
above  and  rounding  down  for  less  than  VI. 

j.  "Support  price  per  pound"  means  the 
average  price  support  level  per  pound  for  the 
insured  type  of  tobacco  as  announced  by  the 
United  States  Department  of  Agriculture 
under  the  tobacco  price  support  program.  For 
any  crop  year  in  which  a  price  support  for  the 
insured  type  is  not  in  effect  the  fair  market 
price  for  that  crop  year  will  be  used. 

Done  in  Washington.  DC,  on  May  5, 1988. 
Edward  D.  Haws, 

Acting  Manager,  Federal  Crop  Insurance 
Corporation. 

(FR  Doc.  88-11931  Filed  5-26-88;  8:45  am] 
aaUNQ  CODE  3410-OS-M 


FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  208 

[Rtguiation  H;  Docket  Na  R-0636] 

Membership  of  State  Banking 
institutions  in  ttte  Federal  Reserve 
System 

AOawv:  Board  of  Governors  of  the 

Federal  Reserve  System. 

action:  Notice  of  proposed  rulemaking. 

summary:  The  Board  of  Governors  of 
the  Federal  Reserve  System  proposes  to 
amend  Regulation  H,  12  CFR  Part  206. 
The  purpose  of  the  proposed 
amendment  is  to  make  available  to  the 
public  information  regarding  the 
financial  condition  of  State  member 
banks  and  U.S.  branches  and  agencies 
of  foreign  banks.  The  proposed 
amendment  would  require  state  member 
banks  to  make  available  to  shareholders 
and  any  member  of  the  public,  upon 
request,  information  regarding  each  such 
bank's  financial  condition  in  the  form  of 
the  bank's  two  most  recent  year-end 
Reports  of  Condition  and  Income  ("Call 
Reports")  (OMB  No.  7100-0036).  As 
alternatives  to  furnishing  the  Call 
Reports,  at  each  bank's  option,  persons 
requesting  such  information  could  be 
given  one  of  the  following:  (1)  Specified 
schedules  from  the  Call  Reports;  (2]  in 
the  case  of  a  bank  required  to  file 
statements  and  reports  pursuant  to 
Regulation  H.  a  copy  of  the  bank's 
annual  report  to  shareholders  for 
meetings  at  which  directors  are  elected: 
(3)  copies  of  independently  audited 
financial  statements  (accompanied  by  a 
copy  of  the  certificate  or  report  of  the 
independent  auditor)  if  they  contain 
information  comparable  to  that 
presented  in  the  Call  Report  schedules 


specified  for  alternative  (1)  above:  or  (4) 
in  the  case  of  a  state  member  bank  that 
is  the  only  bank  subsidiary  of  a  bank 
holding  company,  that  is  majority 
owned  by  that  bank  holding  company, 
and  has  assets  equal  to  95  percent  or 
more  of  the  bank  holding  company's 
consolidated  total  assets:  (A)  A  copy  of 
the  annual  report  of  the  one-bank 
holding  company  prepared  in  conformity 
.with  the  regulations  of  the  Securities 
and  Exchange  Commission;  or  (B)  copies 
of  those  portions  of  the  bank  holding 
company's  Form  FR-Y-9C, 
"Consolidated  Financial  Statements  for 
Bank  Holding  Companies  wdth  Total 
Consolidated  Assets  of  $150  Million  or 
More,  or  With  More  Than  One 
Subsidiary  Bank"  (OMB  No.  7100-0128), 
that  are  comparable  to  the  Call  Report 
schedules  specified  for  alternative  (1) 
above. 
The  proposed  amendment  would  also 
I       require  state  licensed  agencies  of  foreij^ 
banks  and  state  licensed  branches  of 
such  banks  that  are  not  insured  by  the 
Federal  Deposit  Insiu'ance  Corporation 
to  make  available,  upon  request.  Call 
Report  (OMB  No.  7100-0032]  Schedules 
RAL  (Assets  and  Liabilities).  E  (Deposit 
Liabilities  and  Credit  Balances),  and  P 
(Other  Borrowed  Money). 
DATE:  Comments  must  be  received  by 
August  19, 1968. 

AOORESS:  Interested  persons  are  invited 
to  submit  written  comments  to  William 
W.  Wiles,  Secretary,  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washingtoa  DC  20551,  or  to 
deliver  such  comments  to  Room  B-2222, 
20th  &  Constitution  Avenue  NW., 
Washington.  DC,  between  6:45  a.m.  and 
5:15  p.m.  weekdays.  Comments  may  be 
inspected  in  Room  B-1122  between  8:45 
a.m.  and  5:15  pjn.  weekdays,  except  as 
provided  in  5  261.6(a)  of  the  Board's 
Rules  Regarding  Availability  of 
Information.  (12  CFR  261.6(a)).  All 
written  comments  should  refer  to  Dodcet 
No.  R-0636. 

FOR  FURTHER  INFORMATION  CONTACT 

Stephen  L  Siciliano.  Special  Assistant 
to  the  General  Counsel  for 
Administrative  Law,  Legal  Division 
(202/452-3920),  Lorraine  E.  Waller, 
Attorney,  Legal  Division  (202/452-3780). 
Frederick  M.  Struble,  Associate 
Director,  Division  of  Banking 
Supervision  and  Regulation  (202/452- 
3794)  or  Rhoger  H  IHigh.  Manager,  Policy 
Development  Section,  Division  of 
Banking  Supervision  and  Regulation 
(202/728^5683);  or  for  the  hearing 
impaired  onJy:  Telecommunicatioii 
Device  for  the  Deaf,  Eamestine  Hill  or 
Dorodiea  Thompson  (202/452-3544). 
Board  of  Governors  of  the  Federal 
Reserve  System,  Washington,  DC  20551. 
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SUPPtEMENTARY  INFORMATION:  The 

proposed  amendment  to  Regulation  H 
would  require  state  member  banks  to 
make  available  annually  specified 
financial  information  to  shareholders 
and  members  of  the  public,  upon 
request. 

The  Federal  Deposit  Insurance 
Corporation,  on  December  17, 1987, 
adopted  a  final  regulation  requiring 
stateK:hartered  banks  that  are  not 
members  of  the  Federal  Reserve  System 
to  prepare  annual  disclosure  statements 
that  are  to  be  made  available  to  the 
public  upon  request.  The  Office  of  die 
Comptroller  of  die  Currency  adopted  a 
final  regulation  similar  to  the  FDICs  but 
applicable  to  national  banks  on 
February  10, 1988.  The  regulations  of 
both  Agencies  also  apply  to  U.S. 
branches  and  agencies  of  foreign  banks 
that  are  regulated  by  those  Agencies. 

The  Board's  proposed  regulation 
would  require  state  member  banks  to 
make  available  each  year  the  most 
recent  year-end  Report  of  Condition  and 
Income  ("Call  Report")  together  with  the 
Call  Report  for  the  prior  year-end. 
Alternatively,  a  state  member  bank 
could  fulfill  the  disclosure  requirement 
of  the  proposed  regulation  by  making 
available;  (1)  Certain  specified 
schedules  fit>m  the  Call  Reports;  (2) 
annual  reports  to  shareholders;  (3) 
independently  audited  financial 
statements:  or  (4)  in  the  case  of  a  state 
member  bank  that  is  the  only  bank 
subsidiary  of  a  bank  holding  company, 
is  majority  owned  by  that  bank  holding 
company,  and  has  assets  equal  to  95 
percent  or  more  of  the  bank  holding 
company's  consolidated  total  assets,  the 
bank  holding  company's  annual  reports 
filed  with  the  SEC  or  its  consolidated 
financial  statements  filed  with  the  Board 
pursuant  to  Regulation  Y. 

The  Board's  proposed  regulation 
would  also  require  state  licensed 
agencies  of  foreign  banks  and  state 
licensed  branches  of  such  banks  that  are 
not  insured  by  the  Federal  Deposit 
Insurance  Corporation  to  make 
available,  upon  request.  Call  Report 
Schedules  RAL  (Assets  and  Liabilities), 
E  (Deposit  Liabilities  and  Credit 
Balances),  and  P  (Other  Borrowed 
Money). 

The  purpose  of  the  proposed 
regulation  is  to  make  available  to  the 
public  information  regarding  the 
financial  condition  of  state  member 
banks  and  U.S.  branches  and  agencies 
of  foreign  banks.  The  information  made 
available  pursuant  to  this  regulation  will 
most  likely  be  of  particular  interest  to 
shareholders  and  to  persons  doing 
business  with  such  institutions.  The 
regulation  is  not  intended  to  afi'ect  the 


legal  ri^ts  of  shareholders  and  other 
persons  under  state  and  federal  laws  or 
contractural  obligations  between  banks 
and  other  persons. 

The  information  required  to  be 
disclosed  under  the  proposed  regulation 
is  information  that  is  publicly  available 
and  that  is  routinely  disclosed  upon 
request  pursuant  to  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and  the 
Board's  regulations  implementing  that 
Act.  The  proposed  regulation  does  not 
address  the  disclosure  obligations  of 
banks  and  bank  holding  companies 
under  federal  and  state  securities  laws. 
The  proposed  regulation  is  structured  to 
facilitate  the  disclostu^  of  information 
that  is  property  in  the  public  domain  in  a 
manner  that  imposes  the  least  possible 
burden  on  state  member  banks  and 
other  covered  institutions.  Banks  and 
other  institutions  would  not  be  required 
to  prepare  new  reports,  but  would  be 
required  only  to  make  available  upon 
request  reports  or  other  financial 
information  that  they  already  prepare. 
The  regulation  also  would  require  banks 
and  other  covered  institutions  to  notify 
shareholders  and  the  pubUc  of  the 
availability  of  these  reports.  In  the  case 
of  shareholders,  the  proposed  regulation 
specifies  that  notification  be  made  in  the 
form  of  a  written  announcement  that 
may  be  included  with  the  notice  of  the 
annual  shareholders  meeting.  In  the  case 
of  the  public  the  regulation  does  not 
specify  the  means  to  be  used  to  provide 
notification.  The  Board  notes,  in  this 
regard,  that  state  member  banks 
presentiy  are  required  to  publish  the 
balance  sheet  portion  of  their  call 
reports  pursuant  to  S  208.10  of 
Regulation  H. 

State  member  banks,  and  Board- 
regulated  U.S.  branches  and  agencies  of 
foreign  banks  would  also  be  required  to 
inform  persons  receiving  information 
pursuant  to  the  proposed  regulation  that 
the  Board  is  not  responsible  for  its 
accuracy  or  completeness.  The  Board 
notes,  however,  that  such  state  member 
banks  are  required  to  prepare  the  Call 
Reports  by  12  U.S.C.  324  and  {  208.10  of 
Regulation  H  (12  CFR  208.10],  diat  U.S. 
branches  and  agencies  of  foreign  banks 
are  subject  to  the  reporting  requirements 
of  12  U.S.C.  3105(b),  and  that  the  filing  of 
false  reports  with  an  agency  of  the 
United  States  is  a  federal  crime  (16 
U.S.C.  1001. 1005).  In  addition,  the 
content  and  accuracy  of  reports  to 
shareholders  and  of  audited  financial 
statements  are  adequately  addressed  by 
other  Federal  and  state  laws. 

Hie  proposed  regulation  addresses 
only  the  disclosure  to  the  public  of  the 
documents  identified  in  proposed 
§  206.17(d)). 
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Comment  is  requested  on  all  matters 
associated  with  the  proposed  regulation 
including,  but  not  limited  to,  the  need  for 
the  proposal,  any  burden  associated 
with  the  proposal,  and  any  possible 
modifications  to  the  proposal  that  may 
facilitate  the  achievement  of  its  purpose. 

Regulatory  Flexibility  Act  Analysis 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  No. 
96-354,  5  U.S.C  601  et  seq.),  the  Board 
certifies  that  the  proposed  regulation 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  proposed  regulation  merely 
requires  state  member  banks  to  make 
available  to  the  pubUc  copies  of  reports 
that  they  already  prepare. 

The  proposed  amendment  would  not 
result  in  the  creation  of  any  new 
"collection  of  information  requirement" 
within  the  meaning  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  3502)  or  OMB 
regulations  on  controlling  paperwork 
burdens  (5  CFR  1320.7(c)).  The  proposal 
would  not  require  the  creation  of  any 
new  reports,  only  the  wider 
dissemination  of  reports  that  state  I 
member  banks  are  already  required  to 
prepare  and  that  have  already  received 
OMB  approval.  The  only  additional 
requirement  proposed  is  that  state 
member  banks  make  these  reports  i 
available  to  shareholders  and  members 
of  the  pubhc.  and  that  they  inform 
members  of  the  public  and  shareholders 
that  the  information  is  publicly 
available.  Thus,  the  proposal  does  not 
require  state  member  banks  to  "obtain 
or  compile  information  for  the  purpose 
of  disclosure  to  members  of  the  public  or 
to  the  public  at  large  *  *  *."  (5  CFR 
1320.7(c)(2)). 

List  of  Subjects  in  12  CFR  Part  208 

Membership,  Banks,  Accounting. 
Confidential  business  information. 
Federal  Reserve  System.  Reporting  and 
recordkeeping  requirements.  Securities, 
Disclosures  of  financial  information. 

For  the  reasons  set  out  in  this  notice, 
and  pursuant  to  the  Board's  authority 
under  section  11  of  the  Federal  Reserve 
Act  of  1913.  as  amended  (12  U.S.C.  246), 
and  section  7  of  the  International 
Banking  Act  of  1978  (12  U.S.C.  3105(b)) 
the  Board  proposes  to  amend  12  CFR 
Part  206  as  follows:  I 

PART  20»-MEMBERSHIP  OF  STATE 
BANKING  INSTmmONS  IN  THE  , 
FkOERAL  RESERVE  SYSTEM        ! 

1.  The  authority  citation  for  Part  206  is 
revised  to  read  as  follows:  i 

Autbority:  12  U.S.C.  24S.  321-33a  486, 1B14. 
3105(b).  3907.  3909  and  15  U.S.C  781{i). 


2.  Section  208.17  is  added  to  read  as 
follows: 

9208.17    Otociosur*  of  financial 
Infomurtion  by  Stata  mambar  banks. 

(a)  Purpose  and  scope.  The  purpose  of 
this  section  is  to  facilitate  the 
dissemination  of  publicly  available 
information  regarding  the  financial 
condition  of  State  member  banks.  State 
licensed  agencies  of  foreign  banks,  and 
State  licensed  branches,  of  foreign 
banks,  that  are  not  insured  by  the 
Federal  Deposit  Insurance  Corporation. 
This  section  requires  all  state-chartered 
banks  that  are  members  of  the  Federal 
Reserve  System  and  all  other  covered 
institutions:  to  make  year-end  Call 
Reports  or  Reports  of  Assets  and 
Liabilities  of  U.S.  Branches  and 
Agencies  of  Foreign  Banks  or,  in  the 
case  of  state  member  banks,  other 
alternative  financial  information 
available  to  shareholders,  customers, 
and  the  general  public  upon  request;  and 
to  advise  shareholders  and  the  public  of 
the  availability  of  this  information.  This 
section  does  not  amend  or  modify  the 
publication  requirements  for  section 
206.10,  or  any  other  section  of  this 
regulation. 

(b)  Definitions.  For  the  purposes  of 
this  section,  the  following  definitions 
apply: 

(1)  "Call  Report"  means  the 
Consolidated  Reports  of  Condition  and 
Income  (OMB  No.  7100-0036)  filed 
pursuant  to  12  U.S.C.  324  and  208.10  of 
this  regulation  (12  CFR  208.10). 

(2)  "State  member  bank"  means  a 
bank  that  is  chartered  by  a  State  and  is 
a  member  of  the  Federal  Reserve 
System. 

(3)  "Other  covered  institutions"  means 
state  licensed  agencies  of  foreign  banlcs, 
or  state  licensed  branches  of  foreign 
banks  that  are  not  insured  by  the 
Federal  Deposit  Insurance  Corporation. 

(c)  Availability  of  financial 
information — (1)  Shareholders.  Each 
state  member  bank  shall  advise  its 
shareholders,  by  a  written 
annoimcement,  which  may  be  included 
in  the  notice  of  the  annual  shareholder's 
meeting,  that  certain  financial 
information  is  available  upon  request. 
The  announcement  shall  include,  at  a 
minimum,  an  address  or  telephone 
number  to.which  requests  may  be 
directed. 

(2)  General  public.  State  member 
banks  and  other  covered  institutions 
shall  use  other  reasonable  means  at 
their  disposal  to  advise  the  public  of  the 
availability  of  information  pursuant  to 
this  section. 

(d)  Financial  information  to  be 
provided  by  state  member  banks.  State 
member  banks  may  fulfill  the 


requirements  of  this  section  by 
providing,  upon  request  the  following 
information  as  soon  as  it  becomes 
available: 

(1)  Copies  of  their  entire  CaU  Reports 
for  the  most  recent  year  end  and  the 
prior  year  end.  excluding  any 
information  for  which  confidential 
treatment  is  permitted  pursuant  to  the 
CaU  Report  instructions;  or 

(2)  Copies  of  only  the  following 
schedules  from  their  Call  Reports  for  the 
most  cturent  year  end  and  the  prior  year 
end,  excluding  any  information  for 
which  confidential  treatment  is 
permitted  pursuant  to  the  Call  Report 
instructions: 

(i)  Schedule  RC  (Balance  Sheet); 

(ii)  Schedule  RC-N  (Past  Due  and 
Nonaccrual  Lotuis  and  Leases): 

(iii)  Schedule  RI  (Income  Statement); 

(iv)  Schedule  RI-A  (Changes  in  Equity 
Capital); 

(v)  Schedule  RI-B  (Charge-offs  and 
Recoveries  and  Changes  in  Allowance 
for  Loan  and  Lease  Losses) — Part  I  may 
be  omitted;  or 

(3)  In  the  case  of  a  bank  required  to 
file  staten)ent8  and  reports  pursuant  to 
the  Board's  Regulation  H.  12  CFR  Part 
208),  a  copy  of  the  bank's  annual  report 
to  shareholders  for  meetings  at  which 
directors  are  to  be  elected  or  the  bank's 
annual  report  or 

(4)  In  the  case  of  a  bank  with 
independently  audited  financial 
statements  copies  of  the  audited 
financial  statements,  and  the  certificate 
or  report  of  the  independent  accountant 
if  such  statements  contain  information 
comparable  to  that  specified  in 
subsection  (d)(2);  or 

(5)  In  the  case  of  a  bank  that  is  the 
only  bank  subsidiary  of  a  bank  holding 
company,  is  majority  owned  by  that 
bank  holding  company,  and  has  assets 
equal  to  95  percent  or  more  of  the  bank 
holding  company's  consolidated  total 
assets,  a  copy  of  either. 

(i)  The  annual  report  of  the  bank 
holding  company  prepared  in  conformity 
with  the  regulations  of  the  Security  and 
Exchange  Commission,  17  CFR  240.13a- 
l;or 

(ii)  The  sections  in  the  bank  holding 
company's  consolidated  financial 
statements  on  Form  FR-Y-9C 
("Consolidated  Financial  Statements  for 
Bank  Holding  Companies  With  Total 
Consolidated  Assets  of  $150  Million  or 
More,  or  With  More  Than  One 
Subsidiary  Bank"  (OMB  No.  7100-0128)) 
prepared  pursuant  to  the  Board's 
Regulation  Y,  12  CFR  Part  225,  and 
comparable  to  the  Call  Report  schedules 
enimierated  in  paragraph  (d)(2)  of  this 
section. 


(e)  Financial  information  to  be 
providettby  other  covered  institutions. 
Other  covered  institutions  may  fulfill  the 
requirements  of  this  section  by 
providing,  upon  request  as  soon  as  it 
becomes  available,  the  following 
schedules  from  the  Report  of  Assets  and 
Liabihties  of  U.S.  Branches  and 
Agencies  of  Foreign  Banks  (OMB  No. 
7100-0032)  for  the  most  recent  year  end 
and  the  pridr  year  end: 

(1)  Schedule  RAL  (Assets  and 
Liabilities); 

(2)  Schedule  E  (Deposit  Liabilities  and 
Credit  Balances); 

(3)  Schedule  P  (Other  Borrowed 
Money). 

(f)  Disclaimer.  The  following  legend 
shall  be  included  with  any  financial 
information  provided  pursuant  to  this 
section:  "This  financial  information  has 
not  been  reviewed,  or  confirmed  for 
accuracy  or  relevance,  by  the  Board  of 
Governors  of  the  Federal  Reserve 
System." 

Board  of  Governors  of  the  Federal  Reserve 
System,  May  19, 1988. 
William  W.  Wiles. 

Secretary  of  the  Board. 

(PR  Doc.  88-11782  Filed  5-2fr-88;  6:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[  Airspaoa  Oocitat  Na  88-AGL-8] 

Transition  Area  Revocation; 
Petersburg,  Ml 

AOENCV:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION;  Notice  of  proposed  rulemaking. 


suMSMnv:  This  notice  proposes  to 
revoke  the  transition  area  currenUy 
designated  for  Petersburg,  MI,  by 
retnming  the  airspace  to  a  non- 
controlled  status  for  use  by  the  aviation 
flying  public. 

date:  Comments  must  be  received  on  or 
before  July  5, 1968. 
ADDRESS:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Regional 
Counsel,  AGL-7,  Attn:  Rules  Docket  No. 
88-AGL-8, 2300  East  Devon  Avenue. 
Des  Plaines,  Illionis  60018. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines, 
Illinois. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 


at  the  Air  Traffic  Division,  Airspace 
Branch.  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  Illbiois. 

RM  HMTHBI  MraNMATION  COMTACT: 

Harold  G.  Hale,  Air  Traffic  Division. 
Airspace  Branch,  AGL-520,  Federal 
Aviation  Administration.  2300  East 
Devon  Avenue.  Des  Plaines,  Illinois 
60016.  telephone  (312)  694-73ea 
StJPKEIMHTARV  MFOmiATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particulariy  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy  aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  most  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  88-AGL^."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket 
FAA,  Great  Lakes  Region,  Office  of 
Regional  Counsel,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois,  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket 

AvaUabilityofNPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Adminisfration,  Office  of 
Public  Affairs,  Attention:  Public 
Information  Center.  APA-430. 800 
Independence  Avenue  SW.. 
Washington,  DC  20591.  or  by  calling 
(202)  426-8058.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRMs  should  also  request  a  copy  of 


Advisory  Circular  No.  11-2,  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  {  71.181  of  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  revoke  the  designated 
transition  area  for  Petersburg,  MI. 

The  Petersburg.  MI,  transition  area 
airspace  was  established  to 
accommodate  a  VOR-A  Standard 
Instrument  Approach  Procedure  (SIAP) 
to  Lada  Airport,  Petersburg,  MI.  The 
transition  area  was  necessary  to  ensure 
the  segregation  of  aircraft  utilizing  the 
SIAP  from  other  aircraft  operating  under 
Visual  Flight  Rules  (VFR)  while  in 
controlled  airspace. 

The  VOR-A  SIAP  will  be  cancelled 
effective  June  2,  ig8&  Notification  of  this 
cancellation  was  made  to  the  public 
under  separate  docket  action.  The 
Federal  Aviation  Administration 
believes  that  since  the  SIAP  is  being 
cancelled  the  transition  area  is  no  longer 
necessary  or  warranted. 

Aeronautical  maps  and  charts  will 
reflect  the  area  returned  to  a  non- 
controlled  status. 

Section  71.181  of  Part  71  of  the  Federal 
Aviation  Regulations  was  republished  in 
Handbook  7400.6D  dated  January  4, 
1988. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
Keep  them  operationally  current.  It 
therefore — (1)  is  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR 11034; 
February  26, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibilify  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Transition  areas. 

The  Proposed  Amandment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend  Part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  71)  as  follows: 
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PART  71-{  AMENDED] 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a),  1354(a).  1510: 
Executive  Order  10854: 49  U.S.C  106(g) 
(Revised  Pub.  L  97-446.  January  12. 1983);  14 
CFR  11.69. 


§71.iai     [AfRMldWl] 

2.  Section  71.161  is  aAiended  as 
follows: 


Petersburg.  MI  [Removod] 

Issued  in  Des  Plaines,  Illinois,  on  May  13, 
19e& 


Teddy  W.  Burcham. 

Manager,  Air  Traffic  Division. 

[FR  Doc.  88-11945  Filed  5-26-88;  8:45  am] 

WLUNG  CODE  «S10-13-II 

DEPAimiENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26CFRPart1 
[LR-102-M] 

Cooperative  Housing  Corporationt; 
Propoaed  Rulemaking  i 

agency:  Internal  Revenue  Service, 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 


:  This  document  contains 
proposed  amendments  to  the  Income 
Tax  Regulations  under  section  216  of  the 
Internal  Revenue  Code  of  1966,  relating 
to  cooperative  housing  corporations. 
Section  216  of  the  Code  was  amended 
by  the  Tax  Reform  Act  of  1986.  the 
regulations  would  provide  cooperative 
housing  corporations  and  tenant- 
stockholders  with  guidance  needed  to 
comply  with  the  law.  1 

date:  ' 

Proposed  Effective  Date:  The 
regulations  are  proposed  to  be  effective 
for  taxable  years  beginning  after 
December  31, 1986 

Date  for  Comments  and  Request  for  a 
Public  Hearing:  Written  comments  and 
requests  for  a  public  hearing  must  be 
delivered  or  mailed  by  July  26, 1988. 
AOORESS:  Send  comments  and  requests 
for  a  public  hearing  to:  Commissioner  of 
Internal  Revenue,  Attention:  CC:LR:T 
(LR-102-86),  Washington.  DC  20224 
FON  FUNTHOI INFOMIATION  CONTACT 
Joel  S.  Rutstein  of  the  Legislation  and 
Regulations  Division,  Office  of  Chief 
Counsel.  Internal  Revenue  Service,  1111 
Constitution  Avenue  NW.,  Washington. 
DC  20224  (Attention:  CC:LR:T)  (202-556- 
3297,  not  a  toll-free  call). 
•UPKEMENTARV  INFORMATION:  Thi^ 

dociunent  contains  proposed 


amendments  to  the  Income  Tax 
Regulations  under  section  216  of  the 
Internal  Revenue  Code  of  1986  relating 
to  cooperative  housing  corporations. 
Section  216  was  amended  by  section  644 
of  the  Tax  Reform  Act  of  1986  (100  Stat 
2285)  (die  "Act"). 

The  Act  expanded  the  definition  of 
tenant-stockholder  under  section 
216(b)(2)  to  include  persons  other  than 
individuals.  Prior  to  its  amendment  by 
the  Act  section  216(b)(2)  restricted  the 
deBnition  of  tenant-stockholders 
generally  to  individuals. 

Section  21d(b)(3)(B)  provides  an 
elective  alternative  to  the  proportionate 
share  rule  contained  in  section 
216(b)(3)(A)  for  determining  the  amount 
a  tenant-stockholder  may  deduct  on 
account  of  real  estate  taxes  and  interest 
Previously,  the  proportionate  share  rule 
required  diat  a  tenant-stockholder's 
share  of  the  cooperative  housing 
corporation's  interest  and  real  estate 
taxes  bear  the  same  ratio  to  the  total 
amount  of  the  corporation's  interest  and 
real  estate  taxes  that  the  amount  of 
stock  held  by  the  tenant-stockholder 
bore  to  the  total  outstanding  amoimt  of 
stock  of  the  corporation. 

Under  this  alternative,  for  taxable 
years  beginning  after  1986,  if  the 
corporation  allocates  to  each  tenant- 
stockholder  a  portion  of  the  interest  or 
real  estate  taxes  or  both  that  reasonably 
reflects  the  cost  to  the  corporation  of  the 
Interest  or  real  estate  taxes  or  boUi 
attributable  to  such  tenant-stockholder's 
dwelling  unit  (and  such  unit's  share  of 
the  common  areas),  then  the  corporation 
may  make  an  election  whereby  the 
tenant-stockholder's  proportionate  share 
of  the  corporation's  interest  or  real 
estate  taxes  equals  the  amount  or 
amounts  separately  allocated.  The 
proposed  regulations  incorporate  the 
procedure  for  making  this  election  that 
was  prescribed  in  the  temporary 
regulations  under  S  5h.5  (relating  to 
elections  under  the  Tax  Reform  Act  of 
1986).  Those  temporary  regulations  will 
be  superseded  with  respect  to  this 
election  when  this  notice  of  proposed 
rulemaking  is  adopted. 

Section  216(b)(5)  as  amended  provides 
that  in  certain  circumstances  a  person 
may  be  eligible  for  tenant-stockholder 
status  despite  the  person's  agreement 
with  the  cooperative  housing 
corporation  that  such  person  or  such 
person's  nominee  may  not  occupy  the 
house  or  apartment  without  the  prior 
approval  of  the  cooperative  corporation, 
lie  proposed  regulations  reflect  this 
change  for  taxable  years  beginning  after 
1966.  but  no  inference  is  to  be  drawn  as 
to  the  effect  of  such  agreements  in  prior 
years  on  the  eligibility  of  a  person  as  a 
tenant-stockholder. 


Section  216(c)  was  amended  by  the 
Act  to  provide  diat  for  taxable  years 
beginning  after  1986  any- amounts 
disallowed  as  a  deduction  for 
depreciation  because  such  amounts 
exceeded  the  tenant-stockholder's 
adjusted  basis  in  his  stock  in  the 
cooperative  housing  corporation  may  be 
carried  forward  to  the  succeeding 
taxable  year. 

Section  216(d)  was  added  by  the  Act 
to  clarify  that  amounts  pahl  or  incurred 
by  a  cooperative  housing  corporation 
which  are  chargeable  to  si 
corporation's  capital  accoudl  may  not 
be  deducted  by  a  stockrider.  Such 
amounts,  however,  are^  be  added  to 
the  adjusted  basis  of  the  stockholder's 
stock  in  the  cooperative  housing 
corporation.  The  proposed  regulations 
reflect  this  clarification.  No  inference  is 
to  be  drawn,  however,  as  to  the 
treatment  of  such  amounts  in  a  taxable 
years  beginning  prior  to  1987. 

Comments  and  Putilic  Hearing 

Before  adoption  of  these  proposed 
regulations,  consideration  will  be  given 
to  any  written  comments  that  are 
submitted  (preferably  eight  copies)  to 
the  Commissioner  of  Internal  Revenue. 
All  comments  will  be  available  for 
public  inspection  and  copying.  A  public 
hearing  will  be  held  upon  written 
request  to  the  Conunissioner  by  any 
person  who  has  submitted  written 
comments.  If  a  pubUc  hearing  is  held, 
notice  of  the  time  and  place  will  be 
published  in  the  Federal  Register. 

The  collection  of  information 
requirements  contained  in  this  notice  of 
proposed  rulemaking  have  been 
submitted  to  theOffice  of  Management 
and  Budget  (OMB)  for  review  under 
section  3504(h)  of  the  Paperwork 
Reduction  Act  Comments  on  those 
regulations  should  be  sent  to  the  Office 
of  Information  and  Regulatory  Affairs  of 
OMB.  Attention:  Desk  Officer  for 
Internal  Revenue  Service,  New  Exective 
Office  Building,  Washington,  DC  20503. 
The  Internal  Revenue  Service  requests 
that  persons  submitting  comments  on 
those  requirements  to  OMB  also  send 
copies  of  those  comments  to  the  Service. 

Special  Analyses 

The  Commissoner  of  Internal  Revenue 
has  determined  that  this  proposed  rule 
is  not  a  major  rule  as  defined  in 
Executive  Order  12291  and  diet  a 
Regulatory  Impact  Analysis  is  therefore 
not  required. 

Although  this  document  is  a  notice  of 
proposed  rulemaking  which  solicits 
pubUc  comment  the  Internal  Revenue 
Service  has  concluded  that  the 
regulations  proposed  herein  are 


interpretative  and  that  the  notice  and 
public  comment  requirements  of  5  U.S.C. 
553  do  not  apply.  Accordingly,  these 
proposed  regulations  do  not  constitute 
regulations  subject  to  the  Regulatory 
Flexibility  Act  (5  U.S.C.  Chapter  6). 

Drafting  Information 

The  principal  author  of  these 
proposed  regulations  is  Joel  S.  Rutstein 
of  the  Legislation  and  Regulations 
Division  of  the  Office  of  Chief  Counsel, 
Internal  Revenue  Service.  However, 
personnel  from  other  offices  of  the 
Internal  Revenue  Service  and  Treasury 
Department  participated  in  developing 
the  regulations  both  on  matters  of 
substance  and  style. 

List  of  Subjects  in  28  CFR  1.61-1—1.281- 
4 

Income  taxes.  Taxable  income. 
Deductions,  Exemptions. 

Proposed  Amendments  to  the 
Regulations 

The  proposed  amendments  to  26  CFR 
Part  1  are  as  follows: 

PART 1-{AMENDED1 

Paragraph  1.  The  authority  for  Part  1 
is  amended  by  adding  the  following 
citation: 

Authority:  26  U.S.C.  7805.  *  *  *  Section 
1.216-2  also  issued  under  26  U.S.C.  216  (d). 

§1.216-1    [Amended] 

Par.  2.  Section  1.216-1  is  amended  as 
follows: 

1.  In  paragraph  (a)  introductory  text 
the  first  sentence  is  amended  by 
removing  the  words  "An  individual  who 
qualifies  as  a"  and  by  adding  in  their 
place  the  word  "A". 

2.  In  paragraph  (c)(1),  the  second 
sentence  is  amended  by  removing  the 
language  "paragraph  (0"  and  adding  in 
its  place  the  language  "paragraph  (g)". 
Paragraph  (c)(2)  is  redesignated  as 
paragraph  (c)(3)  and  is  amended  by 
adding  at  the  end  thereof  two  new 
examples  to  read  as  set  forth  below. 

3.  New  paragraph  (c)(2)  is  added 
immediately  preceding  newly 
redesignated  paragraph  (c)(3)  to  read  as 
Set  forth  below. 

4.  In  paragraph  (d)(1),  the  last 
sentence  is  amended  by  removing  the 
language  "paragraph  (f)"  and  by  adding 
in  its  place  the  language  "paragraph 
(g)".  Paragraph  (d)(2)  is  revised  to  read 
as  set  forth  below. 

5.  Paragraph  (e)  is  revised  to  read  as 
set  forth  below. 

I  '6.  Paragraphs  (c).(d).(e).(f)  and  (g) 
are  redesignated  as  paragraphs  (d).  (e). 
(Q>  (8)  snd  (h)  respectively. 

7.  New  paragraph  (c)  is  added  > 
immediately  preceding  newly 


redesignated  paragraph  (d)  to  read  as 
set  forth  below. 

S  1.216-1    Amount*  representing  taxes  and 
Interest  paid  to  cooperative  houing 
corporation. 

•        *        •        *        • 

(c)  Disallowance  of  deduction  for 
certain  payments  to  the  corporation.  For 
taxable  years  beginning  after  December 
31, 1986,  no  deduction  shall  be  allowed 
to  a  stockholder  during  any  taxable  year 
for  any  amount  paid  or  accrued  to  a 
cooperative  housing  corporation  (in 
excess  of  the  stockholder's 
proportionate  share  of  the  items 
described  in  paragraph  (a)  (1)  and  (2)  of 
this  section)  allocable  to  cmiounts  that 
are  paid  or  incurred  at  any  time  by  the 
cooperative  housing  corporation  and  are 
chargeable  to  such  corporation's  capital 
account.  The  adjusted  basis  of  the 
stockholder's  stock  in  such  corporation 
shall  be  increased  by  the  amount  of 
such  disallowance.  For  example,  a 
special  assessment  with  respect  to  the 
repaying  of  a  community  parking  lot 
would  not  be  deductible  by  the 
stockholders  but  would  increase  the 
stockholders'  adjusted  basis  in  the  stock 
of  the  corporation. 

(d)  Tenant-stockholder's 
proportionate  share  •  *  • 

(2)  Special  rule — (i)  In  general.  For 
taxable  years  beginning  after  December 
31, 1986,  if  a  cooperative  housing 
corporation  allocates  to  each  tenant- 
stockholder  a  portion  of  the  real  estate 
taxes  or  interest  (or  both)  that 
reasonably  reflects  the  cost  to  the 
corporation  of  such  taxes  or  of  such 
interest  attributable  to  such  tenant- 
stockholder's  dwelling  unit  (and  the 
unit's  share  of  the  common  areas),  the 
cooperative  housing  corporation  may 
elect  to  treat  the  amounts  so  allocated 
as  the  tenant-stockholder's 
proportionate  share. 

(ii)  Time  and  manner  of  making 
election.  The  election  referred  to  in 
paragraph  (d)(2)(i)  of  this  section  is 
effective  only  if,  by  January  31  of  the 
year  following  the  first  calendar  year 
that  includes  any  period  to  which  the 
election  applies,  the  cooperative  housing 
corporation  furnishes  to  each  person 
that  is  a  tenant-stockholder  during  that 
period  a  written  statement  showing  the 
amount  of  real  estate  taxes  or  interest 
(or  both)  allocated  to  such  tenant- 
stockholder  with  respect  to  such  tenant- 
stockholder's  dwelling  unit  or  units  and 
share  of  common  areas  for  that  period. 
The  election  shall  be  made  by  attaching 
a  statement  to  the  corporation's  timely 
filed  tax  return  (taking  extensions  into 
account]  for  the  first  taxable  year  for 
which  the  election  is  to  be  effective.  The 
statement  shall  contain  the  name. 


address,  and  taxpayer  identification 
number  of  the  cooperative  housing 
corporation,  identify  the  election  as  an 
election  under  section  216(b)(3](B)(ii)  of 
the  Code,  and  indicate  whether  the 
election  is  being  made  with  respect  to 
the  allocation  of  real  estate  taxes  or 
interest  (or  both).  The  election  applies 
for  the  taxable  year  and  succeeding 
taxable  years.  It  is  revocable  only  with 
the  consent  of  the  Commissioner  and 
will  be  binding  on  all  tenant- 
stockholders. 

(iii)  Reasonable  allocation.  An 
allocation  whereby  each  tenant- 
stockholder  is  allocated  a  portion  of  the 
real  estate  taxes  or  interest  (or  both) 
that  bears  the  scune  ratio  to  the 
cooperative  housing  corporation's  total 
interest  or  real  estate  taxes  as  the  fair 
maricet  value  of  the  dwelling  unit 
(including  the  unit's  share  of  the 
common  areas)  bears  to  the  fair  maricet 
value  of  all  the  dwelling  units  with 
respect  to  which  stock  is  outstanding 
(including  stock  held  by  the  corporation) 
at  the  time  of  allocation  is  reasonable. 
If,  however,  real  estate  taxes  are 
separately  assessed  on  each  dwelling 
unit  by  the  relevant  taxing  authority,  the 
tenant-stockholder's  allocation  of  such 
taxes  is  reasonable  if  it  is  based  on  such 
assessment.  If  one  or  more  of  the  tenant- 
stockholders  prepays  any  portion  of  the 
principal  of  the  indebtedness  that  gives 
rise  to  interest  any  allocation  of  interest 
to  those  tenant-stockholders  will  be 
reasonable  if  the  allocation  is  reduced  to 
reflect  the  reduction  in  the  debt  service 
attributable  to  such  prepayment  In 
addition,  similar  kinds  of  allocations 
may  also  be  reasonable,  depending  on 
the  facts  and  circiunstances. 

(3)  Examples.  *  '  " 

Example  (3).  The  X  Corporation  is  a 
cooperative  housing  corporation  within  the 
meaning  of  section  216.  In  1967.  it  acquires  for 
$1,000,000  a  building  containing  10  category  A 
apartments,  10  category  B  apartments,  and  10 
category  C  apartments.  The  value  of  each 
category  A  apartment  is  $20,000,  of  each 
category  B  apartment  is  $30,000,  and  of  each 
category  C  apartment  is  $50,000.  X  issues  1 
share  of  stock  to  each  of  the  30  tenant- 
stockholders,  each  share  carrying  the  right  to 
occupy  one  of  the  apartments.  X  allocates  the 
real  estate  taxes  and  interest  to  the  tenant- 
stockholders  on  the  basis  of  the  fair  market 
value  of  their  respective  apartments.  Since 
the  fair  market  value  of  all  of  the  apartments 
is  $1,000,000,  the  allocation  of  taxes  and 
interest  to  each  tenant-stockholder  that  has  a 
right  to  occupy  a  category  A  apartment  is  1/ 
50  ($20,000/$l ,000.000).  Similarly,  the 
allocation  of  taxes  and  interest  to  each 
tenant-stockholder  who  has  a  right  to  occupy 
a  category  B  apartment  is  3/100  ($30,000/ 
$1,000,000)  and  of  a  category  C  apartment  is 
1/20  ($50,000/$l,000.000).  X  may  elect  in 
accordance  with  the  rules  described  in 
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paragraph  (dK2)  of  this  section  to  treat  the 
amounts  ao  allocated  as  each  tenant- 
stockholder's  proportionate  share  of  real 
estate  taxes  and  interest 

ExampJe  f4J.  Hie  X  Corporation  is  a 
cooperative  housing  corporation  within  the 
meaning  of  section  216.  In  1967,  it  acquires  a 
housing  development  containing  5  detached 
houses  for  $1,100,000,  incurring  an 
indebtedness  of  $1,000,000  for  the  purchase  of 
the  property.  Each  house  is  valued  at 
$220,000.  X  issues  one  share  of  stock  to  each 
of  the  five  tenant-stockholders,  each  share 
carrying  the  right  to  occupy  one  of  the 
houses.  A.  a  tenant-stockholder  prepays  all  of 
the  corporation's  indebtedness  allocable  to 
his  bouse.  The  periodic  charges  payable  to  X 
by  A  are  reduced  commensurately  with  the 
reduction  in  X's  debt  service.  Because  no  part 
of  the  indebtedness  remains  outstanding  with 
jcspect  to  A's  house,  A's  share  of  the  interest 
expense  is  $a  The  other  four  tenant- 
stockholders  do  not  prepay  their  share  of  the 
indebtedness.  Accordingly,  1/4  of  the  interest 
is  allocated  to  each  of  the  tenant- 
stockholders  other  than  A.  X  may  elect  in 
accordance  with  the  rules  described  in 
paragraph  (d)(2)  of  this  section  to  treat  the 
amotints  so  allocated  as  each  tenant- 
stockholder's  proportionate  share  of  interest 

(e)  Cooperative  housing  corporation. 


(2)  Right  of  occupancy.  Eadi 
stockholder  of  the  corporation,  whether 
or  not  the  stockholder  qualifies  as  a 
tenant-stockholder  under  section 
216(bK2)  and  paragraph  (f).  of  this 
section,  must  be  entiUed  to  occupy  for 
dwelling  purposes  an  apartment  in  a 
building  or  a  unit  in  a  housing 
development  owned  or  leased  by  sudi 
corporation.  The  stockholder  is  not 
required  to  occupy  the  premises.  The 
right  as  against  the  corporation  to 
occupy  the  premises  is  sufficient  Sqch 
right  must  be  conferred  on  each        j 
stockholder  solely  by  reason  of  his 
ownership  of  stock  in  the  corporation. 
That  is,  the  stock  must  entitle  the  owner 
thereof  either  to  occupy  the  premises  or 
to  a  lease  of  the  premises.  The  fact  that 
the  right  to  continue  to  occupy  the 
premises  is  dependent  upcm  the        I 
payment  of  charges  to  the  corporation  In 
the  nature  of  rentals  or  assessments  is 
immaterial.  For  taxable  years  beginning 
after  December  31. 1986,  there  shall  not 
be  taken  into  account  for  purposes  of 
this  paragraph  the  fact  that,  by 
agreement  with  the  cooperative  housing 
corporation,  a  person  or  his  nominee 
may  not  occupy  the  house  or  apartment 
without  the  prior  approval  of  such 
corporation:  , 

(i)  In  any  case  where  a  person      | 
acquires  stock  of  the  cooperative 
housing  corporation  by  operation  of  law, 
by  inheritance,  or  by  foreclosure  (or  by 
instrument  in  heu  of  foreclosure). 


(ii)  In  any  case  where  a  person  other 
than  an  individual  acquires  stock  in  the 
cooperative  housing  corporation,  and 

(iii)  In  any  case  where  the  person  from 
whom  the  corporation  has  acquired  the 
apartments  or  houses  (or  leaseholds 
therein]  acquires  any  stock  of  the 
cooperative  housing  corporation  from 
the  corporation  not  later  than  one  year 
after  the  date  on  which  the  apartments 
or  houses  (or  leaseholds  therein]  are 
transferred  to  the  corporation  by  such 
person. 

For  purposes  of  the  preceding 
sentence,  paragraph  (e](2]  [i]  and  (ii)  of 
this  section  shall  not  apply  to 
acquisitions  of  stock  by  foreclosure  by 
the  person  from  whom  the  corporation 
has  acquired  the  apartments  or  houses 
(or  leaseholds  therein). 

*  •        *        •        • 

(f)  Tenant-stockholder.  The  term 
"tenant-stockholder"  means  a  person 
that  is  a  stockholder  in  a  cooperative 
housing  corporation,  as  defined  in 
section  216(b)(1)  and  paragraph  (e)  of 
this  section,  and  whose  stock  is  fully 
paid  up  in  an  amount  at  least  equal  to 
an  amount  shown  to  the  satisfaction  of 
the  district  director  as  bearing  a 
reasonable  relationship  to  the  portion  of 
the  fair  market  value,  as  of  the  date  of 
the  original  issuance  of  the  stock,  of  the 
corporation's  equity  in  the  building  and 
the  land  on  which  it  is  situated  that  is 
attributable  to  the  apartment  or  bousing 
imit  which  such  person  is  entided  to 
occupy  (within  the  meaning  of 
paragraph  (e)(2)  of  Uiis  section). 
Notwithstanding  the  preceding  sentence, 
for  taxable  years  beginning  before 
January  1, 1987,  only  individuals,  certain 
lending  institutions,  and  certain  original 
sellers  can  be  tenant-stockholders. 

Par.  3.  Section  1.216-2  is  amended  by 
revising  paragraph  (c)  to  read  as 
follows: 

§  1-216-2    Tnwlnwnt  m  property  subiect 
to  depreciation. 

•  •        •        •        * 

(c)  Limitation.  If  the  allowance  for 
depreciation  for  the  taxable  year 
determined  in  accordance  with  the 
provisions  of  paragraph  (b)  of  this 
section  exceeds  the  adjusted  basis 
(provided  in  section  1011]  of  the  stock 
described  in  paragraph  (a)  of  this 
section  allocable  to  the  tenant- 
stockholder's  proprietary  lease  or  right 
of  tenancy  used  in  a  trade  or  business  or 
for  the  production  of  income,  such 
excess  is  not  allowable  as  a  deduction. 
For  taxable  years  beginning  after 
December  31, 1988,  such  excess,  subject 
to  the  provisions  of  paragraph  (b)  of  this 
section,  shall  be  allowable  as  a 
deduction  for  depreciation  in  the 


succeeding  taxable  year.  To  determine 
the  portion  of  the  adjusted  basis  of  such 
stock  which  is  allocable  to  such 
proprietary  lease  or  right  of  tenancy,  the 
adjusted  basis  shall.be  reduced  by 
taking  into  accotmt  the  same  factors  as 
are  taken  into  account  under  paragraph 
(b)(l]  of  this  section  in  determining  the 
allowance  for  depreciation. 

Lawiaoca  B.  Gibbs, 

Commissioner  of  Internal  Revenue. 

[FR  Doc.  88-11970  Filed  5-28-88;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

30CFRCfl.l 

Hazard  Communication 

agency:  Mine  Safety  and  Health 
Administration  (MSHA),  Labor. 

ACTION:  Advance  notice  of  proposed 
rulemaking;  extension  of  comment 
period. 

SUMMiMv:  The  Mine  Safety  and  Health 
Administration  (MSHA)  is  extending  the 
period  for  public  conunent  on  its 
advance  notice  of  proposed  rulemaking 
for  hazard  communication  in  30  CFR 
Chapter  I  due  to  requests  fi*om  the 
public. 

DATES:  Written  comments  on  the 
advance  notice  of  proposed  rulemaking 
for  hazard  commiuucation  should  be 
received  on  or  before  June  30, 1988. 

ADDRESSES:  Comments  should  be  sent 
to  the  Mine  Safety  and  Health 
Administration,  Office  of  Standards. 
Regulations  and  Variances.  Room  631,' 
4015  Wilson  Boulevard,  Arlington, 
Virginia  22203. 

FOR  FURTHER  lim>RMATION  CONTACT 

Patricia  W.  Silvey,  Director,  ORice  of 
Standards,  Regulations  and  Variances, 
MSHA,  (703)  235-1910. 

SUPPLEMEMTARV  INFORMATION:  On 

March  30. 1988.  MSHA  published  an 
advance  notice  of  proposed  rulemaking 
(53  FR  10258)  which  would  require 
employers  to  establish  hazard 
communication  programs  to  transmit 
information  on  the  hazards  of  chemicals 
to  their  employees  by  means  of  labels 
on  containers,  material  safety  data 
sheets  and  training  programs. 

The  comment  period  was  scheduled  to 
close  on  May  31. 1968.  Due  to  requests 
from  the  public.  MSHA  is  extending  the 
comment  period  to  lime  30. 1988.  All 
interested  parties  are  encouraged  to 


submit  comments,  and  comments  must 
be  received  on  or  prior  to  that  date. 
Dale:  May  24, 1988. 

PMtida  W.  Silvey, 

Director.  Off  ice  of  Standards.  Regulations 
and  Variances. 

[FR  Doc.  88-11952  Filed  5-2&-88:  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  799 

[OPTS-42084D;  FRL-3387-8] 

Commercial  Hexane;  Proposed 
Definition  of  Test  Substance  and 
Effective  Date 

agency:  Evironmental  Protection 
Agency  (EPA). 
action:  Proposed  rule. 

summary:  EPA  is  proposing  to  amend 
the  final  test  rule  in  40  CFR  799.2155  on 
commercial  hexane  which  was 
published  in  the  Federal  Register  of 
February  5. 1988  (53  FR  3382).  The  rule 
was  issued  under  section  4(a)  of  the 
Toxic  Substance  Conbvl  Act  (TSCA). 
This  dociunent  proposes  to  redefine  the 
percentage  of  /7-hexane  in  the  test 
substance  and  to  extend  the  deadlines 
for  submission  of  notices  of  intent  to 
test,  exemption  applications,  and  test 
residts. 

dates:  Submit  written  comments  on  or 
before  June  27. 1988.  If  persons  request 
an  opportimity  to  submit  oral  comments 
by  June  27, 1988,  EPA  will  hold  a  public 
meeting  on  this  proposed  rule  in 
Washington.  DC.  For  further  information 
on  arranging  to  speak  at  the  meeting, 
see  Unit  V  of  this  preamable. 
ADDRESS:  Submit  written  comments, 
identified  by  the  document  control 
number  (OFrS-42084D)  in  hiplicate  to: 
TSCA  Public  Docket  Office  (TS-793), 
Office  of  Toxic  Substances, 
Evironmental  Protection  Agency.  Room 
NE-G004. 401  M  Sb-eet  SW.. 
Washington,  DC  20460.  (202)  554-1404. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  M.  Stahl.  Acting  Director,  TSCA 
Assistance  Office  (TS-799),  Office  of 
Toxic  Substances,  Room  EB-55, 401  M 
Sti«et  SW.,  Washington,  DC  20480.  (202) 
554-1404. 
SUPPLEMENTARY  information:  The 

Agency  proposes  to  amend  the  final  rule 
on  commercial  hexane  by  changing  the 
specification  of  the  test  substance  and 
the  effective  date. 

L  Background 

EPA  issued  a  final  rule  under  TSCA 
section  4(a)(1)(B),  pubUshed  in  the 


Federal  Register  of  February  5, 1988  (53 
FR  3382)  tiiat  established  health  effects 
testing  requirements  for  commercial 
hexane.  It  specified  that  the  test 
substance  conform  to  ASTM  D1836 
specifications  and  contain  no  more  than 
40  liquid  volume  percent  />-hexane  and 
no  less  than  10  liquid  volume  percent 
methylcyclopentane  (MCP).  It  also 
established  the  effective  date  of  the  rule 
as  March  21, 1988. 

On  March  25, 1988  the  American 
Peti'oleum  Institute  (API)  notified  EPA 
that  the  composition  of  n-hexane  in  the 
commercial  hexane  currentiy  being 
manufactured  did  not  meet  die 
specifications  of  the  test  substance  as 
promulgated  (Ref.  1].  On  April  13, 1988, 
API  (Ref.  3)  requested  that  EPA  modify 
the  definition  of  the  test  substance  and 
extend  the  reporting  deadlines  in  the 
nde  accordingly. 

In  die  final  rule,  EPA  stated  diat  it 
wanted  to  test  a  commercial  hexane  that 
contained  the  smallest  fraction  of  77- 
hexane  so  that  the  n-hexane  would  not 
mask  the  effects  of  MCP  and  other  six 
carbon  (Cc)  isomers  found  in  commercial 
hexane  products.  The  Agency  plans  to 
retain  this  approach  and  is  only 
proposing  the  revised  definition  because 
commercial  hexanes  are  currently  not 
being  produced  with  a  /i-hexane 
composition  low  enough  to  meet  the 
criteria  EPA  originally  promulgated. 

II.  Proposed  Test  Substance  Definition 

Based  on  newly  submitted 
confidential  business  information  (CBI) 
on  the  /i-hexane  composition  of 
currentiy  available  commercial  hexane, 
EPA  proposes  to  redefine  the 
commercial  hexane  test  substance  as  a 
mixture  that  contains  at  least  40  liquid 
volume  percent  but  no  more  than  55 
liquid  volume  percent  n-hexane,  and  no 
less  than  10  liquid  volume  percent  MCP. 
According  to  API.  the  version  of 
commercial  hexane  with  the  lowest 
percentage  of  /7-hexane  that  is  currentiy 
available  in  the  market  and  that  has 
potential  for  work  place  and  consumer 
expostu«  contains  about  55  liquid 
volume  percent  /i-hexane  (Ref.  1].  From 
this  new  data  and  the  CBI,  the  Agency 
has  concluded  that  a  range  of  between 
51  to  55  pecent  /i-hexane  formulation 
now  represents  the  minimum  /i-hexane 
content  of  a  currentiy  available 
commercial  hexane  product.  Therefore, 
the  change  in  the  definition  of  the  test 
substance  requested  by  API  is 
warranted. 

m.  Effective  Date  of  the  Rule 

The  effective  date  of  the  final  rule  (53 
FR  3382]  was  March  21, 1988.  The  time 
required  to  issue  this  proposal,  to  allow 
for  public  comment,  and  to  promulgate 


the  changes,  if  appropriate,  will 
necessitate  an  extension  of  the  dates  for 
completion  of  testing  (Ref.  2)  and  for 
other  submission  requirements  specified 
in  40  CFR  790.45  which  are  calculated 
from  the  effective  date  of  the  rule.  The 
EPA  is  proposing  that  the  new  effective 
date  win  be  44  days  after  publication  of 
the  final  amendment.  The  Agency 
anticipates  that  the  effective  date  would 
thus  be  moved  a  minimum  of  3  months 
from  March  21. 1988  to  July  1988. 

IV.  Economic  Analysis 

A  change  in  the  test  substance 
definition  will  not  significantly  alter  the 
cost  of  testing.  Thus,  the  economic 
analysis  for  the  final  test  rule  for 
commercial  hexane  is  unchanged. 

V.  Pubic  Meetings 

If  persons  indicate  to  EPA  that  they 
wish  to  present  oral  comments  on  this 
proposed  amendment  to  Agency 
officials  who  are  directiy  responsible  for 
developing  the  amendment  and 
supporting  analyses,  EPA  will  hold  a 
pubUc  meeting  after  the  close  of  the 
pubHc  comment  period  in  Washington, 
DC.  Persons  who  wish  to  attend  or  to 
present  comments  at  the  meeting  should 
call  die  TSCA  Assistance  Office  (TAO): 
(202)  554-1404,  by  June  27, 1988.  A 
meeting  will  not  be  held  if  members  of 
the  public  do  not  indicate  that  they  wish 
to  make  oral  presentations.  While  the 
meeting  will  be  open  to  the  public, 
active  participation  will  be  limited  to 
those  persons  who  arrange  to  present 
comments  and  to  designated  EPA 
participants.  Persons  wishing  to  attend 
should  call  the  TAO  before  making 
travel  plans  to  verify  whether  a  meeting 
will  be  held. 

Should  a  meeting  be  held,  the  Agency 
would  transcribe  the  meeting  and 
include  the  written  transcript  in  the 
rulemaking  record.  Participants  are 
invited,  but  not  required,  to  submit 
copies  of  their  statements  prior  to  or  on 
the  day  of  the  meeting.  All  such  written 
materials  will  become  part  of  EPA's 
record  for  this  rulemaking. 

VI.  Rulemaking  Record 

EPA  has  established  a  record  for  this 
rulemaking  (docket  number  OPTS- 
42084D).  This  record  includes 
information  considered  by  the  EPA  in 
developing  this  proposed  amendment 
and  appropriate  Federal  Register 
notices. 

This  record  includes  the  following 
information: 

A.  Supporting  Documentation 

(1)  Federal  Register  notices  consisting  of: 
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(a)  Notice  of  proposed  test  rule  on  MCP 
and  commercial  hexane  (51  FR  17854;  May  15, 
1986). 

(b)  ^fotice  of  final  test  rule  for  commercial 
hexane  and  methylcydopentane  (S3  FR  3382; 
February  5, 1988). 

(2)  Communications  consisting  of: 

(a)  Written  public  comments  and  letters. 

(b)  Contract  reports  of  telephone     • 
conversations. 

B.  References  ' 

(1)  American  Petroleimi  institiite  (API) 
Letter  from  Martha  A.  Beaucfaamp,  Director 
of  Health  &  Environmental  Affairs 
Department,  to  Charles  Elkins,  Director, 
OfTice  of  Toxic  Substances,  USEPA.  (March 
25. 1988). 

(2)  USEPA,  Letter  from  Susan  F.  Vogt 
Deputy  Director,  Office  of  Toxic  Substances, 
to  Martha  A.  Beauchamp,  API.  (April  8, 1988). 

(3)  APL  Letter  from  Martha  Beauchamp  to 
A.  E.  Conroy,  Director,  Office  of  Compliance 
Monitoring,  Office  of  Pesticides  and  Toxic 
Substances  and  to  Susan  F.  Vogt  USEPA. 
(April  13. 1988). 

Confidential  Business  Informaticm 
(Utflj,  while  part  of  the  record,  is  not 
available  for  public  review.  A  pubUc' 
version  of  the  record,  from  which  CBI 
has  been  deleted,  is  available  for 
inspection  in  the  TSCA  Public  Docket 
Office,  Rm.  NE-G004. 401 M  St  SW.. 
from  8  a.m.  to  4  p.m.,  Monday  through 
Friday,  except  on  legal  holidays. 

Vn.  Othm  Regulatory  Requirements 

A.  Executive  Order  12291 

EPA  judged  that  the  final  test  rule  was 
not  subject  to  the  requirement  of  a 


Regulatory  Impact  Analysis  under 
Executive  Order  12291.  EPA  has 
determined  that  the  proposed 
modifications  to  the  rule  do  not  alter 
this  detenninatioD. 

This  proposed  amendment  was 
submitted  to  the  Office  of  Management 
and  Budget  (0MB)  for  review  as 
required  by  Executive  Order  12291.  Any 
written  comments  frtnn  OMB  to  EPA. 
and  any  EPA  response  to  those 
comments,  are  included  in  the 
rulemaking  record. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
(5  U.S.C.  601  et  seq..  Pnb.  L.  96-354. 
September  19, 1980),  EPA  certified  Aat 
the  final  test  role  would  not  have  a 
significant  impact  on  a  substantiid 
number  of  small  businesses.  The 
proposed  changes  to  th%  final  rule  will 
not  change  this  determination. 

C.  Paperwork  Reduction  Act 

OMB  has  approved  the  information 
collection  requirements  contained  in  the 
final  rule  for  commercial  hexane  under 
the  provisions  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq..  Pub.  L.  96-511,  December  11. 1980), 
and  has  assigned  OMB  control  number 
2070-0033.  The  proposed  changes  in  the 
definition  of  the  test  substance  and  the 
effective  date  will  not  alter  information 
collection  requirements. 


List  of  Subjects  in  40  CFR  Part  798 

Chemicals,  Environmental  protection. 
Hazardous  substances,  Laboratories, 
Recordkeeping  and  reporting 
requirements.  Testing. 

Dated:  May  20, 1988. 
).A.  Moore, 

Assistant  Administrator  for  Pesticides  and 
Toxic  Saitataacat. 

Therefore,  it  is  proposed  that  40  CFR 
Part  799  be  amended  as  follows: 

PART  799-{AMENDED] 

1.  The  authority  citation  for  Part  799 
continues  to  read  as  follows: 

Autbofitjr:  IS  U.S.a  2063,  2811, 282S. 

2.  By  revising  9  799.2155  (a](2)  and  [d] 
to  read  as  follows: 

§  799.2155    ConMiMfCM  hexMM. 

(a)  *  •  • 

(2)  The  commercial  hexane  test 
substance,  for  purposes  of  this  section, 
is  a  product  which  conforms  to  the 
specifications  of  ASTM  D1836  and 
contains  at  least  40  liquid  volume 
percent  but  no  more  than  55  liquid 
volume  percnet  n-hexane  and  no  less 
than  10  liquid  voliune  percent  MCP. 

(d)  Effective  date,  The  effective  date 
of  i  799.2155  wUl  be  44  days  after 
publication  of  the  final  rule 
incorporating  this  amendment 

[FR  Doc.  88-11981  Filed  5-26-88;  8:45  am] 
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Notices 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  njies  that  are  appiicdMe  to  the 
puUic  t^toticee  o(  hearings  and 
investigations,  committee  meetings,  agency 
dedstons  and  mlings,  delegations  of 
authority,  filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  this  section. 


DEPARTMENT  OF  AGRICULTURE 

Commodity  Credit  Corporation 

Targeted  Export  Assistance  Program, 
Fiscal  Year  1969 

aqency:  Commodity  Credit  Ccuporation. 
USDA. 

action:  Notice. 

tr  summary:  This  notice  announces  the 
conduct  of  the  Targeted  Export 
Assistance  Program  for  fiscal  year  1989. 
FOR  FURTHER  INFORMATION  COffTACT: 

Richard  E.  Passig.  Director,  Marketing 
Programs  Division,  Commodity  and 
Mariceting  Programs,  Foreign 
Agricultural  Service,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250-1000 
Telephone:  (202)  447-5521. 

Targeted  Export  Assistance  (TEA) 
Pro-am  for  FY  1989 

Section  1124  of  the  Food  Security  Act 
of  1985,  as  amended  (7  U.S.C  17368)  (the 
Act),  provides  that  for  fiscal  years  1988 
through  1990,  the  Secretary  of 
Agriculture  shall  use  a  spedfied  amount 
of  funds  of,  or  commodities  owned  by, 
the  Commodity  Credit  Corporation 
(CCC)  to  counter  or  offset  the  adverse 
effect  on  the  export  of  a  U.S.  agricultiual 
commodity,  or  the  product  thereof,  of  a 
subsidy,  import  quota,  or  other  unfair 
trade  practice  of  a  foreign  country.  Such 
funds  or  commodities  most  be  used  for 
export  activities  authorized  to  be  carried 
out  by  the  Secretary  of  Agriculture  or 
CCC 

Section  1124  of  the  Act  requires  the 
Secretary  to  provide  export  assistance 
on  a  priority  basis  in  the  case  of 
agricultural  commodities  and  products 
thereof  with  respect  to  which  there  has 
been  a  favorable  decision  imder  section 
301  of  the  Trade  Act  of  1974  or  for  which 
exports  have  been  adversely  affected, 
as  defined  by  the  Secretary,  by 
retaliatory  actions  related  to  a  favorable 
decision  under  section  301  of  the  Trade 
Act  of  1974. 
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For  each  of  the  fiscal  years  1989  and 
1990,  the  minimum  amount  of  funds  or 
value  of  conunodities  required  to  be 
used  is  not  less  than  $325,000,000. 
However,  the  Administration  has 
submitted  a  proposal  to  Congress  to 
reduce  by  $30,000,000  the  minimum  level 
of  funding  for  targeted  export  assistance 
in  each  of  the  fiscal  years  1989  and  1990. 

It  is  currently  intended  that  targeted 
export  assistance  will  be  provided  in  a 
Targeted  Export  Assistance  Program 
conducted  as  follows:  Project 
agreements  will  be  entered  into  by  CCC 
with  nonprofit  agricultural  trade 
associations,  regional  state  sponsored 
organizations  or  private  U.S.  firms. 
These  project  agreements  will  provide 
for  the  issuance  by  CCC  of  generic 
commodity  certificates  to  partially 
reimburse  participants  for  authorized 
promotional  activities  to  increase  the 
export  of  specific  agricultural 
commodities.  At  the  option  of  CCC 
reimbursement  may  be  made  in  CCC 
funds.  Agreements  are  signed  by  the 
Vice  President  CCC,  who  is  the 
Administrator,  Foreign  Agricultural 
Service  (FAS). 

Promotional  activities  will  be 
undertaken  with  respect  to  those 
coimtries  that  offer  a  reasonable 
possibility  for  increased  exports  to 
counter  or  offset  unfair  trade  practices 
of  foreign  countries  including  countries 
that  (1)  maintain  such  practices,  or  (2) 
represent  markets  in  which  the  export  of 
U.S.  agricultural  commodities  is 
adversely  affected  by  such  practices. 

Persons  desiring  to  participate  in  the 
program  must  be  able  to  provide 
substantial  cost  sharing  (contributions) 
for  export  promotional  activities, 
adequate  administrative  support  and  a 
commitment  to  promotional  activities. 
Project  agreements  will  also  provide  for 
control  and  review  via  activity  plans, 
reporting  requirements,  program 
evaluation,  and  the  conduct  of 
compliance  audits.  In  addition,  eadi 
TEA  project  will  be  subject  to  audit  and 
evaluation  factors  to  be  determined  by 
USDA.  Contributions  to  cost  sharing  for 
export  promotional  activities  must  be  in 
addition  to  what  would  have  been  spent 
on  such  activities  had  there  been  no 
program. 

The  criteria  upon  which  CCC  will 
base  its  allocation  of  fiscal  year  1969 
resources  will  include:  (1)  A  review  of 
the  commodity  or  product  to  be 
promoted  and  the  degree  to  which  the 


organization  represents  U.S.  producer 
interests  on  a  commodity  or  nationwide 
basis;  (2)  the  degree  to  which  exports  of 
the  commodity  or  product  may  benefit 
from  promotional  activities;  (3)  the 
dollar  amount  of  assistance  requested; 
(4)  the  identification  of  an  unfair  foreign 
trade  practice  and  the  extent  to  which  it 
has  adversely  affected  exports  of  the 
conunodity;  (5)  the  extent  to  which  the 
applicant  organization  is  willing  to 
contribute  resources  to  the  joint  project, 
including  the  identification  of  the  source 
of  contributions  projected  that  may  be 
provided  by  the  applicant  and  third 
parties;  (6)  the  organization's  prior 
export  development  experience  and  the 
adequacy  of  its  administiative  and 
personnel  resources  for  the  purposes  of 
planning  and  managing  the  requested 
program  level;  (7)  the  historical  export 
levels  of  the  commodity  or  product;  (8) 
the  anticipated  likelihood  of  success  of 
the  proposed  project  in  terms  of 
increasing  U.S.  exports  or  mitigating  the 
imfair  trade  practice  or  its  effects;  (9) 
whether  or  not  the  commodity  or 
product  is  in  adequate  supply;  and  (10) 
the  extent  to  which  the  composition  of 
the  commodity  or  product  is  U.S.  origin. 
Products  whose  composition  is  less  tiian 
50  percent  U.S.  origin,  computed  on  a 
volume  or  value  basis,  will  not  be 
considered. 

The  deadline  for  submitting 
applications  for  consideration  for 
participation  in  the  program  for  fiscal 
year  1989  is  45  days  from  the  date  of 
publication  of  this  notice.  AppUcations 
for  participation  in  the  allocation  of 
fiscal  year  1989  TEA  resources  should 
address  the  above  criteria  and  any  other 
factors  the  applicant  deems  appropriate. 
CCC  may  change  the  terms  and 
conditions  imder  which  it  will  provide 
targeted  export  assistance  or  the 
structure  of  the  Targeted  Export 
Assistance  (TEA)  Program  at  any  time. 

For  further  information  regarding 
application  procedures  and  the  TEA 
program,  contact  the  Marketing  Program 
Division,  Foreign  Agricultural  Service, 
U.S.  Department  of  Agriculture, 
Washington  DC  20250-1000,  telephone 
(202)  447-5521. 
Thomas  O.  Kay, 

Administrator,  Foreign  Agricultural  Service 

and  Vice  President,  Commodity  Credit 

Corporation. 

(FR  Doc  88-12018  Filed  5-28-88: 8.-45  am] 

BtLUNO  COOC  34tO-10-M 
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DEPARTIIENT  OF  COMMERCE 

Agency  Forni  Under  Review  by  the 
Office  of  Management  and  Budget 
(0MB) 

DOC  has  submitted  to  0MB  for 

clearance  the  following  proposal  for 

collection  of  information  under  the    | 

provisions  of  the  Paperwork  Reduction 

Act  (44  U.S.C.  Chapter  35). 

Agency:  Bureau  of  the  Census 

Title:  Applicant  Background 
Questionnaire 

Form  Number  Agency— BC-1431; 
0MB— 0607-0494 

Type  of  Request  Revision  of  a  currently 
approved  collection 

Burden:  92,300  respondents;  7.636 
reporting  hours 

Needs  and  Uses:  The  mformation 
collected  on  this  revised  questionnaire 
will  be  used  by  Census  to  strengthen 
its  affirmative  action  plan.  This 
questionnaire  is  given  to  applicants 
for  noncompetitive  positions,  along 
with  the  Census  Employment  Inquiry, 
when  they  report  to  apply  and  be 
tested. 

Affected  Public  Individuals  or 
households 

Frequency:  One  time 

Respondent's  Obligation:  Voluntary 

OMB  Desk  Officer  Francine  Picoult, 
395-7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer,  Edward  Michals,  (202)  377-3271, 
Department  of  Commerce,  Room  H6622. 
14th  and  Constitution  Avenue  NW., 
Washington,  DC  20230. 

Written  comments  and 
.  recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Francine  Picoult.  OMB  Desk  Officer, 
Room  3208  New  Executive  Office 
Building,  Washington,  DC  20503. 

Dated:  May  23. 19ea 
Edward  Michals, 

Departmental  Clearance  Officer,  Office  of 
Management  and  Organization. 
[FR  Doc.  8fr-11989  Filed  5-28-88;  8:45  am] 

MLUNG  COOC  3t10-07-M 


Agency  Fonn  Under  Review  by  the 
Office  of  Management  and  Budget 
(OMB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 
Agency:  Bureau  of  Economic  Analysis 
Title:  Foreign  Ocean  Carriers'  Expenses 

in  the  United  States 


Form  Number  Agency— BE-29;  OMB— 
0608-0012 

Type  of  Request  Revision  of  a  currently 
approved  collection 

Burden:  130  respondents;  520  reporting 
hours 

Needs  and  Uses:  The  purpose  of  this 
survey  is  to  obtain  data  for  the 
preparation  of  U.S.  international 
transportation  accoimts  of  the  U.S. 
balance  of  payments 

Affected  Public:  Businesses  or  other  for- 
profit  institutions 

Frequency:  Annually 

Respondent's  Obligation:  Mandatory 

OMB  DesJi  Officer  John  Griffen,  395- 
7340. 

Copies  of  the-above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  £)OC  Clearance 
Officer,  Edward  Michals,  (202)  377-3271, 
Department  of  Commerce.  Room  H6622, 
14th  and  Constitution  Avenue  NW., 
Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
John  Griffen.  OMB  Desk  Officer,  Room 
3208  New  Executive  Office  Building. 
Washington,  DC  20503. 

Dated:  May  23. 198a 
Edward  Michals, 

Departmental  Clearance  Officer,  Office  of 
Management  and  Organization. 
(FR  Doc.  88-11990  Filed  5-2fr-88;  8:45  am] 
MtUNO  CODE  3S10-CW-M 


International  Trade  Administration 

IA-588-405] 

Ceiiular  Mobile  Telephones  and 
Subassemt)lles  From  Japan; 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review 

agency:  International  Trade 
Administration,  Import  Administration. 
Commerce. 

action:  Notice  of  preliminary  results  of 
antidumping  duty  administrative  review. 

SUMMAMy:  In  response  to  requests  by 
three  respondents  and  the  petitioner,  the 
Department  of  Commerce  has  conducted 
an  administrative  review  of  the 
antidumping  duty  order  on  cellular 
mobile  telephones  and  subassembUes 
from  Japan.  The  review  covers  four 
manufacturers  and/or  exporters  of  this 
merchandise  to  the  United  States,  and 
the  period  June  11. 1985  through 
November  30. 1986.  The  review  indicates 
the  existence  of  dumping  margins  during 
the  period. 

As  a  result  of  the  review,  the 
Department  has  preliminarily 
determined  to  assess  dumping  duties 


equal  to  the  calculated  differences 
between  United  States  price  and  foreign 
market  value.  Interested  parties  are 
invited  to  conunent  on  these  preliminary 
results. 

EFFECTIVE  DATE:  May  27,  1988. 

FOR  FURTHER  INFORaMTION  CONTACT 

Anne  D'Alauro  or  Maureen  Flannery. 
Office  of  Compliance,  International 
Trade  Administration,  U.S.  Department 
of  Commerce.  Washington.  DC  20230; 
telephone:  (202)  377-2923/5255. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  December  19, 1985.  the 
Department  of  Commerce  ("the 
Department")  published  in  the  Federal 
Register  (50  FR  51724)  an  antidumping 
duty  order  on  cellular  mobile  telephones 
and  subassemblies  from  Japan.  Three 
respondents.  Mitsubishi  Electric 
Corporation.  Nihon  Dengyo  and  Japan 
Radio  Company,  and  the  petitioner. 
Motorola,  requested  in  accordance  with 
S  353.53a(a)  of  the  Commerce 
Regulations  that  we  conduct  an 
administrative  review.  We  published  a 
notice  of  initiation  of  the  antidumping 
duty  administrative  review  on  January 
20, 1987  (52  FR  2123).  The  Department 
has  now  conducted  that  administrative 
review  in  accordance  with  section  751  of 
the  Tariff  Act  of  1930  ("the  Tariff  Act"). 

Scope  of  the  Review 

Imports  covered  by  this  review  are 
cellular  mobile  telephones  ("CMTs"). 
CMT  transceivers,  CMT  control  units, 
and  certain  subassemblies  thereof, 
which  meet  the  tests  set  forth  below. 
CMTs  are  radio-telephone  equipment 
designed  to  operate  in  a  cellular  radio- 
telephone system,  i.e.,  a  system  that 
permits  mobile  telephones  to 
communicate  with  traditional  land-line 
telephones  via  a  base  station,  and  that 
permits  multiple  simultaneous  use  of 
particular  radio  frequencies  through  the 
division  of  the  system  into  independent 
cells,  each  of  which  has  its  own 
transceiving  base  station.  Each  CMT 
generally  consists  of  (1)  a  transceiver, 
i.e.,  a  box  of  electronic  subassemblies 
which  receives  and  tramsmits  calls;  and 
(2)  a  control  unit,  i.e.,  a  handset  and 
cradle  resembling  a  modem  telephone, 
which  permits  a  motor-vehicle  driver  or 
passenger  to  dial,  speak,  and  hear  a  call. 
They  are  designed  to  use  motor  vehicle 
power  sources.  Cellular  transportable 
telephones,  which  are  designed  to  use 
either  motor  vehicle  power  sources  or, 
alternatively,  portable  power  sources. 
are  included  in  this  antidumping  duty 
order. 
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Subassemblies  are  any  completed  or 
^partially  completed  circuit  modules,  the 
value  of  which  is  equal  to  or  greater 
than  five  dollars  and  which  are 
dedicated  exclusively  for  use  in  CMT 
transceivers  or  control  units.  The  term 
"dedicated  exclusively  for  use"  only 
encompasses  those  subassemblies  that 
are  specifically  designed  for  use  in 
CMTs,  and  could  not  be  used,  absent 
alteration,  in  a  non-CMT  device.  The 
Department  selected  the  five  dollar 
value  for  defining  the  scope  since  this  is 
a  value  that  it  has  determined  is 
equivalent  to  a  "major"  subassembly. 
The  Department  feels  that  a  dollar  cutoff 
point  is  a  more  wmkable  standard  than 
a  subjective  determination  such  as 
whether  a  circuit  module  is 
"substantially  complete."  Examples  of 

,    subassemblies  which  may  fall  within 
this  definition  are  circuit  modules 
containing  any  of  the  following  circuitry 
or  combinations  thereof:  audio 
processing,  signal  processing  (logic),  RF. 
IF,  synthesizer,  duplexer,  power  supply, 
power  amplification,  transmitter  and 
exciter.  The  presumption  is  that  CMT 
subassemblies  are  covered  by  the  order 
unless  an  importer  can  prove  otherwise. 

J  An  importer  will  have  to  file  a 
declaration  with  the  Customs  Service  to 
the  effect  that  a  particular  CMT 
subassembly  is  not  dedicated 
exclusively  for  use  in  CMTs  or  that  the 

,    dollar  value  is  less  than  $5.  if  be  wishes 

I    it  to  be  excluded  from  the  order. 

The  following  merchandise  has  been 
excluded  from  this  review:  pocket-size 
self-contained  portable  cellular 
telephones,  cellular  base  stations  or 
base  station  apparatus,  cellular 
switches,  and  mobile  telephones 
designed  for  operation  on  other,  non- 
cellular,  mobile  telephone  systems. 

The  United  States  has  developed  a 
system  of  tariff  classification  based  on 
the  international  harmonized  system  of 
Customs  nomenclature.  Congress  is 
considering  legislation  to  convert  the 
United  States  to  this  Harmonized 
System  ("HS").  In  view  of  this,  we  will 
be  providing  both  the  appropriate  Tariff 
Schedules  of  the  United  States 
Annotated  ('TSUSA")  item  numbers 
and  the  appropriate  HS  item  numbers 
with  our  product  descriptions  on  a  test 
basis,  pending  Congressional  approval. 
As  with  the  TSUSA.  the  HS  item 
numbers  are  provided  for  convenience 
and  Customs  purposes.  The  written 

I  description  remains  dispositive. 

'      We  are  requesting  petitioners  to 
include  the  appropriate  HS  item 
number(s)  as  well  as  the  TSUSA  item 

..  number(s)  in  all  new  petitions  filed  with 
the  Department.  A  reference  copy  of  the 
proposed  Harmonized  System  schedule 


is  available  for  consultation  at  the 
Central  Records  Unit.  Room  B-099.  U.S. 
Department  of  Commerce.  14th  Street 
and  Constitution  Avenue  NW., 
Washington.  DC  20230.  Additionally,  all 
Customs  offices  have  reference  copies 
and  petitioners  may  contact  the  Import    . 
Specialist  at  their  local  Customs  office 
to  consult  the  schedule. 

Cellular  mobile  telephones  and 
subassemblies  are  currently  classified 
under  TSUSA  item  numbers  685.28  and 
685.33;  they  are  classified  under  HS  item 
numbers  8525.20.60, 8525.10.8a 
8527.90.80,  8529.10.60.  8529.ga5a 
8542.20.00  and  8542.80.00. 

The  review  covers  four  manufacturers 
and/or  exporters  of  Japanese  CMTs  and 
subassemblies  and  the  period  June  11, 
1985  through  November  30, 1986. 

Fujitsu  Limited  ("Fujitsu")  failed  to 
respond  to  the  Department's 
antidumping  questionnaire.  The 
Department  consequently  used  the  best 
information  available  for  assessment 
and  antidumping  duties  cash  deposit 
purposes.  The  best  information 
available  was  Fujitsu's  cash  deposit 
rate,  which  is  the  rate  from  the  fair 
value  investigation. 

United  States  Price 

In  calculating  United  States  price  the 
Department  used  purchase  price  or 
exporter's  sales  price  ("ESF'),  as 
defined  in  section  772  of  the  Tariff  Act. 
as  appropriate. 

Purchase  price  was  based  on  the 
packed  f.o.b.  price  to  an  unrelated 
purchaser  in  the  United  States  or  an 
unrelated  Japanese  trading  company  for 
export  to  the  United  States.  Exporter's 
sales  price  ("ESP")  was  based  on  the 
packed  delivered  price  to  the  first 
unrelated  purchaser  in  the  United 
States.  Where  applicable,  we  made 
deductions  for  foreign  inland  freight  and 
insurance  as  well  as  Japanese  brokerage 
fees.  For  ESP,  we  made  further 
adjustments  for  ocean  freight,  marine 
insurance,  U.S.  brokerage/handling  fees. 
U.S.  inland  freight,  customs  duties, 
discounts,  rebates,  commissions  to 
unrelated  parties,  warranties,  credit, 
selling  expenses  incurred  in  Japan  and 
in  the  U.S.,  and  any  increased  value 
resulting  from  further  processing  in  the 
U.S. 

Foreign  Market  Value 

In  calculating  foreign  market  value  the 
Department  used  home  market  price, 
third  country  price  or  constructed  value, 
as  defined  in  section  773  of  the  Tariff 
Act.  Home  market  price  was  used  when 
sufficient  quantities  of  such  or  similar 
merchandise  were  sold  in  the  home 
market  to  provide  a  basis  for 
comparison.  Third  country  price  was 


used  when  insufficient  quantities  of 
such  or  similar  merchandise  were  sold 
in  the  home  market  to  provide  a  basis  of 
comparison.  When  insufficient 
quantities  of  such  or  similar 
merchandise  were  sold  in  either  the 
home  market  or  third  countries,  we  used 
constructed  value. 

Home  maricet  and  third  country  prices 
were  based  on  the  padced  delivered 
price  to  unrelated  purchasers,  with 
adjustments,  where  applicable,  for 
inland  freight  and  insurance,  warranties 
and  technical  services,  differences  in  the 
physical  cEaracteristics  of  the 
merchandise  credit,  and  differences  in 
the  cost  of  packing.  No  other 
adjustments  were  claimed  or  allowed. 
Constructed  value  consisted  of  the  sum 
of  the  cost  of  materials,  fabrication, 
general  expenses,  profit  and  the  cost  of 
packing.  The  amount  added  for  general 
expenses  was  the  statutory  minimum  of 
ten  percent  of  the  sum  of  materials  and 
fabrication  costs  when  actual  costs  for 
general  expenses  were  less  than  that 
amount;  the  actual  amount  for  general 
expenses  was  used  in  those  instances 
where  actual  expenses  exceeded  the  ten 
percent  statutory  minimum  Actual  profit 
was  used  when  the  actual  profit  on  sales 
of  the  same  class  or  kind  of  merchandise 
exceeded  the  statutory  minimum  of  eight 
percent  of  the  sum  of  the  cost  of 
materials,  fabrication  and  general 
expenses;  the  profit  rate  used  was  the 
statutory  minimum  of  eight  percent 
when  profit  was  below  that  amount.  To 
constructed  value  we  made  adjustments, 
where  applicable,  for  warranty 
expenses,  indirect  selling  expenses,  and 
credit. 

Preliminary  Results  of  the  Review 

As  a  result  of  our  comparison  of 
United  States  price  to  foreign  market 
value,  we  preliminarily  determine  that 
the  following  margins  exist  for  the 
period  June  11. 1985  through  November 
30, 1986: 


Manufacturer 


MItsutMshI  Electric  Corporation 

Nihon  Dengyo _ _... 

Japan  Radio _ 

Fuiitsu 


(per- 
cent) 


1^21 

3.24 

17.71 

57.81 


Interested  parties  may  request 
disclosure  and/or  an  administrative 
protective  order  within  5  days  of  the 
date  of  publication  of  this  notice  and 
may  request  a  hearing  within  8  days  of 
publication.  Any  hearing,  if  requested, 
will  be  held  35  days  after  the  date  of 
publication,  or  the  first  workday 
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thereafter.  Pre-hearing  briefs  and/or 
written  comments  from  interested 
parties  may  be  submitted  not  later  than 
25  days  after  the  date  of  publication. 
Rebuttal  briefs  and  rebuttals  to  written 
comments,  limited  to  issues  raised  in 
those  comments,  may  be  filed  not  later 
than  32  days  after  the  date  of 
publication.  The  Department  will 
publish  the  final  results  of  the 
administrative  review  including  the 
results  of  its  analysis  of  any  such 
comments  or  hearing. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  asdCss, 
antidiunping  duties  on  all  appropriate 
entries.  Individual  differences  between 
United  States  price  and  foreign  market 
value  may  vary  from  the  percentages 
stated  above.  The  Department  will  issue 
appraisement  instructions  directly  to  the 
Customs  Service. 

Further,  as  provided  for  by  19  CFR 
353.48(b),  a  cash  deposit  of  estimated 
antidumping  duties  based  on  the  above 
margins  shall  be  required  for  these 
firms.  For  any  further  entries  of  this 
merchandise  from  a  new  exporter  not 
covered  in  this  or  prior  reviews,  whose 
first  shipments  occurred  after  November 
30, 1986  and  who  is  imrelated  to  any 
reviewed  firm,  a  cash  deposit  of  17.71 
percent  shall  be  required.  These  deposit 
requirements  are  effective  for  all 
shipments  of  Japanese  cellular  mobile 
telephones  and  subassemblies  entered, 
or  withdrawn  from  warehouse,  for 
consiunption  on  or  after  the  date  of 
publication  of  the  final  results  of  this 
administrative  review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  of  1930  (19  U.S.C. 
1675(a)(1))  and  19  CFR  353.53a. 
Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 
A  dministration. 

Date:  May  21. 1988. 
(FR  Doc.  88-12015  Filed  5-26-88;  8:45  am] 

BtUIMQ  COOC  3S10-0S-« 


Importers  and  Retailers'  Textile 
Advisory  Committee;  Partially  Closed 
Meeting 

A  meeting  of  the  Importers  and 
Retailers'  Textile  Advisory  committee 
will  be  held  on  Tuesday,  June  21, 1988, 
Herbert  C.  Hoover  Building,  Room 
H3407, 14th  Street  and  Constitution' 
Avenue  NW.,  Washington,  DC  20230. 
(The  Committee  was  estabUshed  by  the 
Secretary  of  Commerce  on  August  13, 
1963  to  advise  Department  officials  of 
the  effects  on  import  markets  and 
retailing  of  cotton,  wool,  and  man-made 
fiber,  silk  blend  and  other  vegetable 
fiber  textiles.) 


General  Session:  10:30  a.m.  Review  of 
import  trends,  international  activities, 
report  on  conditions  in  the  market,  and 
other  business. 

Executive  Session:  11:00  a.m. 
Discussion  of  matters  properly  classifed 
■under  Executive  Order  12356  (3  CFR, 
1982  Comp.  p.  166)  and  listed  in  5  U.S.C. 
552b(c)(l). 

The  general  session  will  be  open  to 
the  public  with  a  limited  number  of 
seats  available.  A  Notice  of 
Determination  to  close  meetings  or 
portions  of  meetings  to  the  public  on  the 
basis  of  5  U.aC.  552b(c](l)  has  been 
approved  in  accordance  with  the 
Federal  Advisory  Committee  Act.  A 
copy  of  the  notice  is  available  for  public 
inspection  and  copying  in  the  Central 
Facility  Room  H662e,  U.S.  Department  of 
Commerce,  (202)  377-3031. 

For  further  information  or  copies  of 
the  minutes,  contact  Alfreda  Burton 
(202)  377-5761. 

Dated:  May  24. 198& 
James  H.  Babb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc.  88-11987  Filed  5-28-88;  8:45  am] 
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Management-Labor  Textile  Advisory 
Committee;  Partialiy  Closed  Meeting 

A  meeting  of  the  Management-Labor 
Textile  Advisory  Committee  will  be  held 
on  Wednesday,  June  22, 1988,  Herbert  C. 
Hoover  Building,  Room  H3407, 14th 
Street  and  Constitution  Avenue  NW., 
Washington,  DC  20230.  (The  Committee 
was  established  by  the  Secretary  of 
Commerce  on  October  18, 1961  to  advise 
officials  of  problems  and  conditions  in 
the  textile  and  apparel  industry.) 

General  Session:  1:30  p.m.  Review  of 
import  trends,  report  on  conditions  in 
the  domestic  market,  and  other 
business. 

Executive  Session:  2.-00  p.m. 
Discussion  of  matters  properly  classified 
under  Executive  Order  12356  (3  CFR. 
1982  Comp.  p.  166]  and  listed  in  5  U.S.C. 
552b(c)(l). 

The  general  session  will  be  open  to 
the  public  with  a  limited  number  of 
seats  available.  A  Notice  of 
Determination  to  close  meetings  or 
portions  of  meetings  to  the  public  on  the 
basis  of  5  U.S.C.  552b(c)(l]  has  been 
approved  in  accordance  with  the 
Federal  Advisory  Commitiee  Act.  A 
copy  of  the  notice  is  available  for  public 
inspection  and  copying  in  the  Central 
Facihty  Room  H8628,  U.S.  Departinent  of 
Commerce.  (202)  377-3031. 

For  further  information  or  copies  of 
the  minutes,  contact  Alfi^da  Burton 
(202)  377-5761. 


Dated:  May  24. 1988. 
James  H.  Babb, 

Chairman,  Committee  for  the  Implementation 

of  Textile  Agreements. 

[FR  Doc  88-11988  Filed  5-28-68;  6:45  am] 


National  Technical  Information 
Service 

Gk>vemment*Owned  Invention^ 
Avallal>iilty  for  Licensing 

The  inventions  listed  below  are 
owned  by  agencies  of  the  U.S. 
Govenunent  and  are  available  for 
licensing  in  the  MS.  in  accordance  with 
35  U.S.C.  207  to  achieve  expeditious 
commercialization  of  results  of  federally 
funded  research  and  development. 
Foreign  patents  are  filed  on  selected 
inventions  to  extend  market  coverage 
for  U.S.  companies  and  may  also  be 
available  for  licensing. 

Technical  and  licensing  information 
on  specific  inventions  may  be  obtained 
by  writing  to:  Office  of  Federal  Patent 
Licensing,  U.S.  Department  of 
Commerce,  P.O.  Box  1423,  Springfield. 
Virginia  22151. 

Please  cite  the  number  and  tide  of 
inventions  of  interest. 
Douglas  J.  Campion. 

Associate  Director,  Office  of  Federal  Patent 
Licensing,  National  Technical  Information 
Service,  US.  Department  of  Commerce. 

Department  of  Agriculture 

SN  6-^5,945  (4.737,371) 
Process  for  Stabilizing  Whole  Cereal 
Grains 
SN  7-133,477 
Roller  Drafter.  Process  of  Use.  and 
Products  Produced  Thereby 
SN  7-155.442 
Production  of  High  Yields  of  Glycolic 
and  Oxalic  Acids  from 
Polysaccharide-Containing 
Materials 

Department  of  Health  and  Human 
Services 

SN  E-592-87 
Vector  for  Secretion  of  Proteins 
Directiy  Into  Periplasm  or  Culture 
Medium 
SNE^52-87 
Cell  Lines  Secreting  Uteroglobin  in 
Vitro 
SN  6-410.965  (4.520.031) 
Method  for  Reducing  Toxic  Effects  of 
Methyl-Glyoxal 
SN  6-920.780 
Isolation  and  Purification  of  the  R 
GeneofHTLV-in 
SN  6-927.002 

An  Envelope  Cassette  of  HTLV-III 
SN  7-168,486 


Yeast  RNA  Vector  for  Efficient 
Production  of  a  Desired  Protein 
SN  7-169,033 
Novel  Neutrophil  Chemotactic  Factor. 
'Cloned  cDNA  and  Monoclonal 
Antibodies  Thereto 
SN  7-178.153 
Phosphoramidite  Reagent  for 
Chemical  Syntiiesis  of  Modified 
DNA 
SN  7-178,736 
High  Speed  Adaptive  Ultrasonic 
Phased  Array  Imaging  System 
SN  7-191.067 
Method  for  Treating  Autoimmune 
Disease  Using  Succinylacetone 

Department  of  the  Air  Force 

,  SN  6-743,845  (4,723.075) 

Translational  Mount  For  Large 
Optical  Elements 
SN  6-807,154  (4,733,236) 
Space  Target  Witii  Multi-Specti-al 
Energy  Reflectivity 
SN  6-867.728 

Trephine  Assembly 
SN  6-938,109  (4,726.507) 

Cryogenic  Glass-To-Metal  Seal 
SN  6-936,678  (4,730.535) 

Extendable  Rail  Weapon  Launcher 
SN  7-056.034 

Flow-Through  Cell  Cultivation  System 
SN  7-084.342 
Uniform  Excitation  Apparatus  by  a 
Single  Power  Supply  of  Two 
Dimensional  Arrays  of  Waveguide 
Gas  Lasers 
SN  7-107.185 
Command  Operated  Liquid  Metal 
Opening  Switch 
SN  7-110.808 

.    Compact  Device  for  Continuous 
Removal  of  Water  from  an 
Airstream-Cascade  Screen 
SN  7-112.162 
Anti-Rotation  Locking  Device  for 
Fasteners 
SN  7-125,633 
Stimulator  for  Eye  Tracking 
Oculometer 
SN  7-128,006 
Detection  Apparatus  for  Bl-Phase 
Signals 
SN  7-132.497 
An  Improved  Resolution  Delta  Gun 
Color  Monitor  System  Apparatus 
SN  7-137.541 
Dielectric  Ridge  Waveguide  Gas  Laser 
Apparatus 
SN  7-142.472 
Electit)depo8tion  Without  Internal 
Deposit  Stress 

Department  of  the  Army 

SN  7-153,611 
Electroljrte  Additive  for  Lithium 

Rechargeable  Organic  Electix)lyte 

Battery 
SN  7-166.336 


Method  and  Apparatus  for  Optical 
Fiber  Transmission  in  a  Utility 
Conduit  Containing  a  Hostile  Fluid 

Department  of  Transportation 

SN  7-163.578 
Energy  Efficient  Asymmetric  Pre-Swiri 

Vane  and  Twisted  Propeller 

Propulsion  System 
[FR  Doc.  88-11968  Filed  5-26-88;  6:45  am) 
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Intent  To  Grant  Exclusive  Patent 
Ucense;  Ecogen,  Inc. 

The  National  Technical  Information 
Service  (NTIS).  U.S.  Department  of 
Commerce,  intends  to  grant  to  Ecogen, 
Inc..  having  a  place  of  business  in 
Langhome.  PA.  an  exclusive  right  in  the 
United  States  under  tl)e  patent  rights 
which  have  been  assigned  to  the  United 
States  of  America,  as  represented  by  the 
Secretary  of  Agriculture,  to 
manufacture,  use,  and  sell  products 
embodied  in  the  invention  entitled 
"Novel  Phenazine  Antibiotic  From 
Pseudomonas  Fluorescens".  U.S.  Patent 
Application  6-817,374. 

The  proposed  license  will  be  royalty- 
bearing  and  will  comply  with  the  terms 
and  conditions  of  35  U.S.C.  209  and  37 
CFR  404.7.  The  proposed  license  may  be 
granted  unless,  within  sixty  days  from 
the  date  of  this  published  Notice,  NTIS 
receives  written  evidence  and  argument 
which  establishes  that  the  grant  of  the 
proposed  license  would  not  serve  the 
public  interest. 

Inquiries,  comments  and  other 
materials  relating  to  the  intended 
license  must  be  admitted  to  Douglas  J. 
Campion.  Office  of  Federal  Patent 
Licensing.  NTIS.  Box  1423.  Springfield. 
VA  22151. 
Douglas  J.  Campion, 

Office  of  Federal  Patent  Licensing,  National 
Technical  Information  Service,  U.S. 
Department  of  Commerce. 

(FR  Doc.  68-11961  Filed  5-26-68;  8:45  am] 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Umits  for 
Certain  Cotton,  Wool  and  Man-Made 
Fiber  Textile  Products  Produced  or 
Manufactured  In  Thailand 

May  24, 1988. 

aqency:  Committee  for  die 

Implementation  of  Textile  Agreements 

(CITA). 

action:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting 

limits. 


EFFECTIVE  DATE:  May  31, 1988. 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1654) 

FOR  FURTHER  INFORMATION  CONTACT: 

Ross  Arnold!  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce, 
(202)  377-4214.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  343-6581.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715. 

SUPPLEMENTARY  INFORMATION:  The 

current  limits  for  certain  cotton,  wool 
and  man-made  fiber  textile  products  in 
Gix)ups  II  and  III  and  sublevels  in 
Groups  I  and  II  are  being  adjusted, 
variously,  for  carryover  and 
carryforward  used. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  is 
available  m  die  CORRELATION:  Textile 
and  Apparel  Categories  with  Tariff 
Schedules  of  the  United  States 
Annotated  (see  Federal  Register  notice 
52  FR  47745,  dated  December  11, 1987). 
Also  see  53  FR  60.  published  in  the 
Federal  Register  on  January  4, 1988. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
James  A.  Babb. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

CommittM  for  the  Implementation  of  Textile 
Agreements 

May  24. 1968. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington, 
DC.  20229 

Dear  Mr.  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive  of 
December  29, 1967,  concerning  imports  into 
the  United  States  of  certain  cotton,  wool  and 
man-made  Hber  textile  products,  produced  or 
manufactured  in  Thailand  and  exported 
during  the  twelve-month  period  which  began 
on  January  1. 1968  and  extends  through 
December  31, 1968. 

Effective  on  May  31, 1986,  the  directive  of 
December  29. 1987  is  amended  to  include 
adjustments  to  the  previously  established 
restraint  limits  for  cotton,  wool  and  man- 
made  fiber  textile  products  in  the  following 
categories,  as  provided  under  the  terms  of  the 
current  bilateral  agreement  between  the 
Governments  of  the  United  States  and 
Thailand: 
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Calegoiy 

A4u8«ad  l2-«na  Ml  > 

Subtevel  wWwi  Group  1 
200 

S59  965  DOurxte. 

219 

7.743.074  aquaraywtlt. 
19,UUU,942^aquar«  yards. 
5.454.601  poundi. 
5.300^000  pounds. 
1.067.600  pounds. 
13.934.484  square  yvds. 

18.512,728  squara  yards. 

7.496.206  aquara  yards. 

837.101  pounds  oiwMcti 
not  more  Ihwt  544^7 
pounds  shal  be  in 
Catsgery  804-A. 

4  349  781  squw*  yvda 

226/613/814/615    

300 

aoi-P» 

aia 

314 

.11 1; 

317/39ft             

MU 

811 

669-P 

Group  H 
239.  330-3S4,  359.  630- 

654  and  650.  M  • 

group. 

Subtaveto  in  Group  H 

334/MS 

2.488.116  pounds. 

83.431.328  squars  y»d 
oquNcMnt 

76.134  dozen. 
785,141  dazaa 
146337  dozea 
152.921  dozen. 
282371  dozen. 

» 

338/339 

340 

341 

349/642 

.^47/AM 

247.530  dozea 

3389,248  square  ywda 

#c|wvitont. 

Graupin 

410.  414.  431-448  anl 
459.  Ma  group. 

*  The  fmils  have  not  been  adjusted  to  account  tor 
any  snpons  SHported  attar  December  31, 1987. 

*  bi  Calnory  301-P,  not  wboNy  oolton,  in  TSUSA 
numbers  300.8025.  300.6027  md  300.6028. 

«  m  Category  301-0.  «iho«y  cotton  in  TSUSA  num- 
bers 302.— 26  and  ^0^— 28.  i 


The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  nilnnmking  provisioas  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
lamas  H.  Babb, 

I 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

(FR  Doc  88-11986  Filed  5-28-88;  8:45aml 
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COMMODITY  RiTURES  TRADING 
COMMISSION 

Chicago  MercanMe  Exchange 
Propoeed  Fuluree  Contract 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Notice  of  availabibty  of  the 

terms  and  conditions  of  proposed 

commodity  futures  contract 

SUMMARY:  The  Commodity  Futures 
Trading  Commission  ("Commissi(H)") 
previously  published  in  the  Federal 
Register  ^  proposal  of  the  Chicago 
Mercantile  Exchange  ("CME")  for 
designation  as  a  futures  contract  market 
in  the  Morgan  Stanley  Capital 
International  EAFE  (Europe,  Australia 


and  Far  East)  stock  index.  The  Director 
of  the  Division  of  Economic  Analysis 
("Division")  of  the  Commodity  Fntures 
Trading  Commission,  acting  pursuant  to 
the  authority  delegated  by  Commission 
Regulation  140.96,  has  determined  diat. 
in  this  instance,  an  additional  period  for 
public  comment  is  warranted. 
DATE:  Comments  must  be  received  on  or 
before  June  27, 1988. 
AOORESS:  Interested  persons  should 
submit  their  views  and  comments  to 
Jean  A.  Webb,  Secretary,  Commodity 
Futures  Trading  Commission,  2033  K 
Street,  NW.,  Washington,  DC  20581. 
Reference  should  be  made  to  the  CME 
EAFE  Stock  Index  futures  contract 
FOR  FURTHER  MRMMATMN  CONTACT 
Naomi  Jafee.  Division  of  Economic 
Analysis,  Commodity  Futures  Trading 
Conmiission,  2033  K  Street  NW., 
Washington,  DC  TXSSSl,  (202)  254-7227. 
SUPfLEMENTARY  INTORMATION:  On 

September  11, 1987,  the  Commission 
published  in  the  Federal  Register,  for  a 
60-day  comment  period,  a  notice  of 
availability  of  the  CME's  proposed 
terms  and  conditions  for  the  EAFE  Stock 
Index  futures  contract  (52  FR  34404).  On 
January  4,  and  March  25, 1988,  the 
Commission  republished  in  the  Federal 
Register,  for  30-day  and  15-day  comment 
periods,  respectively,  notices  of 
availability  of  this  contract's  proposed 
terms  and  conditions  (53  FR  64  and  53 
FR  9798).  In  a  May  20, 1988  later  to  the 
Commission,  (he  CME  requested  that  the 
Commission  repubhsh  the  terms  and 
conditions  of  the  proposed  contract  "so 
that  the  public  and  other  interested 
parties  may  have  a  further  opportunity 
to  comment  on  ttie  application."  As 
noted,  the  Director  of  the  Division  has 
determined  that  for  this  proposed 
contract,  an  additional  comment  period 
is  warranted. 

Copies  of  the  terms  and  conditions  of 
the  proposed  futuras  contract  will  be 
available  for  inspection  at  the  OfBce  of 
the  Secretariat  Commodity  Futures 
Trading  Commission,  2033  K  Street, 
NW.,  Washington,  DC  20581.  Copies  of 
the  terms  and  conditions  can  be 
obtained  through  the  Office  of  the 
Secretariat  by  mail  at  the  above  address 
or  by  phone  at  (202)  254-6314. 

Other  materials  submitted  by  the 
CME  in  support  of  the  application  for 
contract  market  designation  may  be 
available  upon  request  pursuant  to  the 
Freedom  of  Information  Act  (5  U.S.C. 
552]  and  the  Commission's  regulations 
thereunder  (17  CFR  Part  145  (1967)). 
except  to  the  extent  diey  are  entitled  to 
confidential  treatment  as  set  forth  in  17 
CFR  145.5  and  145.9.  Requesto  for  copies 
of  such  materials  should  be  made  to  the 
FOI,  Privacy  and  Sunshine  Acts 


Compliance  Staff  of  the  Office  of  the 
Secretariat  at  the  Commission's 
headquarters  in  accordance  with  17  CFR 
145.7  and  145.8. 

Any  person  interested  in  submitting 
written  data,  views  or  arguments  on  the 
terms  and  conditions  of  the  propoeed 
futures  contract  or  with  respect  to  other 
materials  submitted  by  the  CME  in 
support  of  the  application,  should  send 
such  comments  to  Jean  A.  Webb, 
Secretary,  Commodity  Futures  Trading 
Commission,  2033  K  Street,  NW.. 
Washington.  DC  20581.  by  the  specified 
date. 

Issued  in  Washington,  DC  oo  May  24. 1988. 
Paula  A.  Tosinl, 

Director,  Division  of  Economic  Analysis. 
(FR  Doc.  88-12010  Filed  5-26-88;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

Federal  Acquisition  Regulation  (FAR); 
Information  CoUocUon  Undar  0MB 
Review 

AOENOES:  Department  of  Defense 
(DOD),  General  Services  Administration 
(GSA),  and  National  Aeronautics  and 
Space  Administration  (NASA). 

action:  Notice. 

summary:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 
request  to  review  and  approve  an 
extension  of  a  currently  approved 
information  collection  requirement 
concerning  Corporate  Aireraft  Costs. 

ADDRESS:  Send  comments  to  Mr  Ed 
Springer,  FAR  Desk  Officer,  Room  3235. 
NEOB,  Wariiington,  DC  20503. 

FOR  FURTHER  MFORMATION  CONTACT: 
Mr.  Edward  Loeb,  Office  of  Federal 
Acquisition  and  Regulatory  Policy.  (202) 
523-3781. 

SUPPtEMENTARY  RIFORMATION: 

a.  Purpose:  Government  contractors 
that  use  company  aircraft  must  maintain 
logs  of  flights  containing  specified 
information  to  ensure  that  costs  are 
properly  charged  against  Government 
contracts  and  that  directly  associated 
costs  of  unallowable  activities  are  not 
chcuged  to  such  contracts. 


b.  Annual  recordkeeping  burden:  The 
annual  recordkeeping  burden  is 
estimated  as  follows:  Recordkeepers, 
3,000;  hours  per  recordkeeper,  6;  and 
total  recordkeeping  hours,  18,000. 

Obtaining  Copies  of  Proposals: 
Requester  may  obtain  copies  from 
General  Services  Administration.  FAR 
Secretariat  (VRS),  Room  4041, 
Washingotn,  DC  20405,  telephone  (202) 
523-4755.  Please  cite  OMB  Control  No. 
9000-0079.  Corporate  Aircraft  Costs. 

Dated:  May  19, 198& 
Margaret  A.  Willis, 
FAR  Secretariat. 
,  (FR  Doc  88-11967  Filed  5-28-88;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 

Chilian  Health  and  Medical  Program  of 
the  Uniformed  Servicaa  (CHAMPUS) 

AGENCY:  Office  of  the  Secretary,  DOD. 
action:  Notice  of  the  Fiscal 
Intermediary  Preferred  Provider 
Organization  Demonstration  Project. 


Federal  Register  /  Vol.  53.  No.  103  /  Friday,  May  27,  1988  /  Notices 


19323 


'SUMMARY:  The  Assistant  Secretary  of 
Defense  for  Health  Affairs  has  made 
arrangements  for  a  Fiscal  Intermediary 
Preferred  Provider  Organization 
demonstration  project  in  Florida  and 
Georgia,  beginning  July  1, 1988.  This 
two-year  project  will  test  the  feasibility 
of  having  CHAMPUS'  fiscal 
intermediary  (FI)  contractors  establish 
preferred  provider  organization  (PPO) 
arrangements  to  improve  the  delivery  of 
cost-effective  health  care  services. 
Under  this  project.  Blue  Cross  and  Blue 
Shield  of  South  Carolina,  the  CHAMPUS 
FI  for  the  Soutlleastem  Region,  will 
establish  a  PPO  program  called 
"CHAMPUS  Preferred,"  which  will 
feature:  (1)  An  extensive  network  of 
providers  throughout  most  of  Florida 
and  Georgia  that  will  reduce  normal 
beneficiary  outpatient  services 
'coinsurance  payments  from  20%  to  15% 
for  dependents  of  active  duty  members 
and  from  25%  to  20%  for  other 
beneficiaries,  reduce  their  billed  charges 
for  CHAMPUS  beneficiaries,  and  handle 
all  claims  filing  requirements;  (2)  new 
utilization  review  procedures  applicable 
to  preferred  providers  to  avoid 
uimecessary  health  care  services;  and 
(3)  reduced  CHAMPUS  costs. 

This  notice,  published  in  accordance 
With  32  CFR  S  199.1(o),  informs  the 
public  of  the  changes  in  normally 
applicable  requirements  and  procedures 
relating  to  this  demonstration  project 
including  those  regarding  beneficiary 
qoinsurance,  utilization  review  activities 
and  calculation  of  prevailing  charge 


profiles.  The  FI-PPO  demonstration 
project  is  being  conducted  pursuant  to 
section  731(c)(2)(E)  of  the  National 
Defense  Authorization  Act  for  Fiscal 
Years  1988  and  1989. 
DATES:  Implementation  starting  date  of 
this  demonstration  is  July  1, 1988. 
address:  Office  of  the  Civilian  Health 
and  Medical  Program  of  the  Uniformed 
Services  (OCHAMPUS).  Office  of 
Program  Development  Aurora,  CO 
80045-6900. 

FOR  FURTHER  INFORMATION  CONTACT 
Tanya  Agee.  Office  of  Program 
Development,  OCHAMPUS,  telephone 
(303)  361-3586,  or  Steve  Lillie,  Office  of 
the  Assistant  Secretary  of  Defense  for 
Health  Affairs  (Health  Program 
Management/OCHAMPUS),  (202)  697- 
8975. 

SUPPLEMENTARY  INFORMATION:  At  the 

direction  of  William  Mayer,  M.D., 
Assistant  Secretary  of  Defense  for 
Health  Affairs,  this  notice  describes  the 
Fiscal  Intermediary  Preferred  Provider 
Organization  demonstration  project. 

A.  Background 

Section  731(c)(2)(E)  of  the  National 
Defense  Authorization  Act  for  Fiscal 
Years  1988  and  1989  (Pub.  L.  100-180, 
December  4, 1987)  directs  DoD  to 
conduct: 

A  fiscal  intermediary  demonstration 
project,  to  be  implemented  by  amending  one 
or  more  existing  Department  of  Defense 
contracts  with  fiscal  intermediaries  in  a  State 
or  region  to  require  the  intermediary  to 
demonstrate  a  managed  health  care  network 
with  cost-containment  initiatives,  such  as 
utilization  review,  pre-admission  screening, 
second  surgical  opinions,  contracting  for  care 
on  a  discounted  basis,  and  other  methods. 

In  anticipation  of  the  enactment  of 
this  provision,  in  September  1987  the 
Director  of  OCHAMPUS  invited  each 
CHAMPUS  fiscal  intermediary  to 
develop  a  proposal  to  implement  such  a 
demonstration  project.  DoD  sought  to 
award  two  contract  modifications  under 
this  project  but  after  review  of 
proposals  from  several  FIs,  only  one 
proposal,  that  submitted  by  the  fiscal 
intermediary  for  the  Southeast  Region 
(Blue  Cross  and  Blue  Shield  of  South 
Carolina,  or  BCBSSC)  was  considered  to 
be  viable.  The  detailed  development  of 
this  proposal  has  produced  the  project 
described  in  this  notice. 

B.  The  "CHAMPUS  Preferred"  Provider 
Network 

The  operation  of  this  demonstration 
project  centers  on  the  establishment  by 
BCBSSC  of  a  preferred  provider 
organization  (PPO)  program  called 
"CHAMPUS  Preferred."  PPOs  have 
become  a  popular  option  in  many 
civilian  health  care  programs.  PPOs  are 


modifications  to  typical  fee-for-service 
provider  reimbursement  under  which 
beneficiaries  are  offered  financial 
incentives  to  use  network  providers. 
Both  the  beneficiary  and  the  program 
sponsor  can  save  because  of  discounts 
offered  by  the  providers.  Providers 
stand  to  benefit  by  increasing  their 
market  share.  Controls  on  excessive 
utilization  are  usually  a  part  of  PPO 
arrangements. 

CHAMPUS  Preferred  has  the  major 
features  of  standard  PPOs.  It  involves  a 
network  of  health  care  providers 
throughout  Florida  and  Georgia.  More 
specifically,  it  is  composed  of  one 
established  PPO  in  Georgia  and  two  in 
Florida. 

A  PPO  network  will  cover  the  entire 
state  of  Georgia,  including  major 
metropolitan  areas  and  several  Military 
Treatment  Facility  (MTF)  catchment 
areas.  This  network  is  the  VIP  Plan, 
operated  by  Blue  Cross  and  Blue  Shield 
of  Georgia.  This  plan  currently  includes 
over  5,100  providers  across  the  state, 
and  has  been  in  operation  since  1984. 

In  Florida,  PPO  providers  initially  will 
be  available  in  the  following 
metropolitan  areas:  Jacksonville, 
Melbourne,  Miami,  Orlando.  Pensacola, 
and  Tampa-St.  Petersburg.  The  MTF 
catchment  areas  covered  are:  Naval 
Hospital  Jacksonville,  USAF  Hospital 
Patrick  Air  Force  Base,  USAF  Hospital 
Homestead  Air  Force  Base,  Naval 
Hospital  Orlando,  Naval  Hospital 
Pensacola,  and  MacDiil  Regional 
Hospital  (MacDill  Air  Force  Base). 

In  Florida,  the  9HAMPUS  Preferred 
network  is  made  up  of  two  existing 
PPOs.  Most  of  the  state,  except  the 
panhandle  area,  will  be  covered  by 
Healthwin,  a  division  of  Lincoln 
National  Life  InsurdMce.  Healthwin  is  a 
national  organization,  with  a  large 
provider  base  in  Florida  population 
centers. 

In  Pensacola,  Florida,  the  CHAMPUS 
Preferred  network  will  be  the  providers 
of  the  Medical  Center  Clinic,  P.C,  a 
large  multi-specialty  clinic.  No  PPOs  are 
operational  at  this  time  in  Ft.  Walton 
Beach  or  Panama  City.  Florida,  so  the 
CHAMPUS  Preferred  Network  will  not 
be  readily  accessible  to  beneficiaries  in 
those  population  centers  at  the  outset  of 
the  demonstration. 

Nearly  90  percent  of  CHAMPUS 
beneficiaries  in  the  two  states  are 
expected  to  have  ready  access  toFPO 
providers.  Other  PPOs  may  be  added 
during  the  course  of  the  demonstration. 

Agreements  with  the  contracted  PPO 
networks  will  be  entered  into  for 
reimbursement  discounts  below  current 
allowable  charges  for  professional 
services.  BCBSSC  estimates  that  up  to 
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40  percent  of  CHAMPUS  beneBciaries 
who  have  access  to  the  PPO  will  use  it. 

C.  Benefits  Under  "CHAMPUS 
PrefeiTcd" 

Use  of  the  "CHAMPUS  Preferred" 
network  providers  is  entirely  voluntary 
for  the  beneficiary:  beneficiaries  will 
continue  to  have  the  freedom  of  choice 
of  their  civilian  provider.  There  is  no 
enrollment  required.  However,  in 
accordance  with  standard  PPO 
arrangements,  there  are  incentives  for 
beneficiaries  to  use  PPO  providers. 
Beneficiaries  who  opt  to  use  a  network 
provider  will  reap  significant  benefits. 
First,  beneficiary  cost  shares  for 
outpatient  professional  services  will  be 
reduced  from  20  percent  to  15  percent 
for  active  duty  dependents  and  from  25 
percent  to  20  percent  for  all  other 
beneficiaries  (for  all  professional        ' 
services).  The  demonstration  alters  the 
normally  applicable  cost-sharing 
requirements  in  the  CHAMPUS 
Regulation,  DoD  6010.8-R,  Chapter  4, 
Section  F. 

In  addition  to  reduced  cost-share 
requirements,  the  discounts  which  have 
been  negotiated  with  the  provider 
networks  will  result  in  a  lower  overall 
charge,  so  the  cost-share  percentage  will 
be  taken  from  a  smaller  base. 

All  network  providers  will  accept  the 
discounted  CHAMPUS-detennined 
allowable  charge  as  payment  in  full,  so 
that  the  beneficiary's  financial 
responsibility  will  be  limited  to  the 
copayment. 

CHAMPUS  Preferred  not  only  reduces 
out-of-pocket  costs;  it  also  relieves  a 
significant  paperwork  burden,  since  all 
network  providers  will  file  claims  on 
behalf  of  the  beneficiary. 

Beneficiaries  residing  within  the 
target  areas  will  be  given  more 
information  about  CHAMPUS  Preferred 
and  its  providers  throng  various  media 
as  weU  as  through  mass  mailing  of 
information  packages  to  known 
CHAMPUS  users.  The  decision  to  use  a 
network  provider  can  be  made  on  a 
case-by-case  basis.  No  enroUment  is 
involved,  and  there  is  no  requirement  to 
continue  using  a  networic  provider. 

Beneficiaries  will  be  able  to  locate 
network  providers  in  several  ways.  Each 
family  in  the  target  areas  will  be  mailed 
a  directory  of  network  providers,  and 
local  health  benefits  advisors  will  also 
have  directories.  Also,  a  special  toD-fice 
Health  Care  Finder  Service  will  be 
operated  by  the  fiscal  intermediary  from 
which  beneficiaries  may  obtain  the 
names  of  network  providers  in  their 
locality. 


D.  Udlization  Review  Undei  CHAMPUS 
Preferred 

In  order  to  assure  quality  and 
necessity  of  care,  the  fiscal  intermediary 
will  operate  an  enhanced  utilization 
review  (UR)  program  for  network 
providers.  Responsibility  for  obtaining 
any  needed  clearances  or  certificationa 
will  rest  with  the  network  provider,  not 
the  beneficiary.  The  UR  program 
imposes  no  additional  requirements  on 
beneficiaries.  The  new  procedures  a^^ly 
only  to  network  providers;  they  do  not 
apply  to  non-network  providers. 

The  WO  utilization  review  program 
has  three  components:  (1)  Preadmission 
review  of  all  non-emergency 
hospitalizations;  (2)  continued  stay 
reviews  of  psychiatric  hospitalizations; 
and  (3)  individual  case  management  of 
selected  high  cost  diagnoses. 

The  Preadmission  Review  program 
will  require  the  PPO  provider  to  contact 
the  fiscal  intermediary  prior  to  a  non- 
emergency hospital  admission.  The  IVO 
provider  will  describe  the  reasons  for 
the  admission;  fiscal  intermediary  staff 
will  certify  the  necessity  of  the 
admission.  In  the  case  of  psychiatric 
admissions,  an  initial  length  of  stay  will 
be  certified,  and  the  case  will  be 
reviewed  periodically  to  determine 
continued  medical  necessity  and 
appropriateness  of  the  hospital  stay,  in 
consultation  with  the  admitting 
provider.  The  CHAMPUS  60-day 
limitation  on  psychiatric 
hospitalizations  will  continue  in  effect 

In  high-cost  cases  where  other 
treatment  merthods  may  be  more 
effective  than  long  hospitalizations. 
Individual  Case  Management  will  be 
used  to  make  the  health  care  system 
work  more  effectively  for  the  patient  In 
order  for  ICM  to  apply,  alternatives  to 
the  hospitalization  must  be  less  costly, 
and  there  must  be  no  degradation  of  the 
required  care  level  for  the  patient.  Cases 
where  ICM  may  be  considered  include, 
for  example,  cerebrail  vascular 
accidents,  severe  head  traiunas.  high 
risk  neonates,  severe  bums,  and 
ventilator-dependent  patients.  The  case 
manager  will  assist  ija  obtaining 
alternative  services,  such  as  home 
nursing  care,  and  will  monitor  the  case 
on  an  ongoing  basis. 

Existing  CHAMPUS  procedures,  such 
as  non-availabiUty  statement 
requirements,  medical  necessity  reviews 
of  certain  claims,  and  other 
requirements  of  CHAMPUS  payment  for 
medical  services  will  continoe  to  apply 
in  the  demonstration  states. 


E.  Program  Savings  Under  the  FI-PPO 
Demonstration 

DoD  anticipates  that  this 
demonstration  will  produce  program 
savings.  Estimates  of  the  amount  of 
likely  savings  are  extremely  cBfficult 
because  CHAMPUS  has  limited 
experience  with  this  type  of  program. 
Savings  depend,  for  example,  on  the 
percentages  of  beneficiaries  who  will 
use  CHAMPUS  Preferred  for  some  or  all 
of  their  civilian-provided  care  and  the 
effectiveness  of  the  utilization  review 
programs  in  eliminating  imnecessary 
hospital  admissions  and  controlling 
lengths  of  stay;  these  factors  are  d^cult 
to  predict  with  assurance. 

Nonetheless,  some  projections  of 
costs  and  savings  under  this 
demonstration  project  are  possible. 
BCBSSC  estimates  potential  total 
savings  of  about  $7.7  million  in  the  first 
year  of  operation.  To  achieve  these 
savings,  start-up  dnd  operational  costs 
of  about  $2.1  million  will  be  incurred. 
Additionally,  about  $1  million  of  the 
savings  will  be  passed  directly  to 
beneficiaries  who  use  the  PPOs  in  the 
form  of  reductions  in  the  copayment 
percentage. 

The  majority  of  savings  of  the 
demonstration  arise  from  the  impact  of 
the  utilization  review  program  in 
avoiding  unnecessary  inpatient  care. 
When  considered  in  relation  to  inpatient 
hospital  costs  in  the  PPO.  the  net 
savings  anticipated  are  about  5  percent 

It  is  possible  that  additional  savings 
may  result  from  non-network  providers 
reducing  fees  to  remain  competitive  with 
CHAMPUS  Preferred  providers  and 
bom  including  the  discounted  payment 
rates  for  CHAMPUS  Preferaed  providers 
in  the  calculation  of  new  CHAMPUS 
prevailing  charge  profiles  for  these 
states,  beginning  with  the  update  for 
fiscal  year  1990. 

F.  Other  Informatioo 

To  avoid  confusion,  it  should  be  noted 
that  this  demonstration  project  is 
entirely  separate  from  the  CHAMPUS 
Reform  Initiative  (CRI)  demonstration 
project  for  which  a  contract  was 
recentiy  awarded  for  health  care 
coverage  for  beneficiaries  residing  in 
California  and  Hawaii.  The  FI-PPO 
demonstration  project  has  some 
similarities  with  the  CRI  demonstration. 
Notably  similar  are  features  of 
CHAMPUS  Preferred  and  the  n>0-like 
option  under  CRI  known  as  "CHAMPUS 
&ctra."  CRI,  however,  includes  many 
additional  health  care  delivery  and 
financing  aspects,  including  a  Health 
Maintenance  Organization  (HMO)-ifl(e 
enrollment  program  called  CHAMPUS 
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Prime,  resource  sharing  agreements  with 
military  hospitals,  an  overall  fixed-price 
contract  (subject  to  modifications],  and 
other  features. 

Florida  and  Georgia  are  excellent 
states  for  the  demonstration  of 
CHAMPUS  improvements.  Overall, 
these  two  states  represent  about  11 
percent  of  CHAMPUS  beneficiaries  in 
the  United  States,  tmd  about  14  percent 
of  CHAMPUS  costs. 

The  FI-PPO  demonstration  project 
will  be  evaluated  by  the  Office  of  the 
Assistant  Secretary  for  Health  Affairs  in 
accordance  with  requirements  of  the 
National  Defense  Authorization  Act  for 
Fiscal  Years  1988  and  1989.  Details  of 
the  evaluation  plan  will  be  provided  to 
Congress  as  required  by  that  Act  as  will 
interim  and  final  evaluation  reports 
concerning  the  project. 
I   As  noted  above  in  the  background 
discussion.  DoD  originally  sought  to 
establish,  as  contemplated  in  the 
statute,  two  FI-PPO  demonstration 
project  sites.  This  Fall,  DoD  expects  to 
survey  the  other  CHAMPUS  fiscal 
intermediaries  in  an  effort  to  determine 
the  feasibility  of  initiating  a  second  FI- 
PPO  demonstration  in  fiscal  year  1989.  It 
may  be  that  some  of  the  ciroumstances 
preventing  a  second  project  at  this  time 
will  be  sufficiently  different  next  year  to 
permit  another  contract  modification. 
Conducting  a  second  project  through  a 
modification  of  another  fiscal 
intermediary  contract  would  help 
produce  realistic  and  accurate  findings 
concerning  the  feasibility  of  adopting 
PPO  requirements  as  standard  features 
in  future  CHAMPUS  FI  contracts. 
Linda  Bynum. 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense- 
May  24. 198a. 

|FR  Doc  88-12034  Piled  5-2&-B8;  8:45  am] 
nuMO  COK  ssie-oi-ii 


Department  of  the  Air  Force 
Sdenttflc  Advisory  Board;  Meeting 

May  19, 1968. 

The  USAF  Scientific  Advisory  Board 
Conunittee  on  USAF  Operations  in 
Chemically  Hostile  Environments  will 
meet  June  14-16, 1988  at  the  Armstrong 
Aerospace  Medical  Research 
Laboratory,  Wright-Patterson  AFB, 
Ohio.  The  meeting  will  begin  at  8:00  a.m. 
and  end  at  5:00  p.m.  each  day. 

The  purpose  of  the  meeting  is  to 
review  the  current  and  anticipated 
future  threat  to  USAF  war-fitting 
capability  and  to  review  cxirrent  U.S. 
deterrent  and  defensive  posture  and 
steps  being  taken  to  improve  USAF 
capability  to  meet  the  threat 


This  meeting  will  involve  discussions 
of  classified  defense  matters  listed  in 
section  552b(c)  of  TiUe  5,  United  States 
Code,  specifically  subparagraph  (1] 
thereof,  and,  accordingly  will  be  closed 
to  the  public 

For  further  information,  contact  the 
Air  Force  Scientific  Advisory  Board 
Secretariat  at  (202)  697-4648. 
Patsy  J.  Conner, 

Air  Force  Federal  Register  Liaison  Officer. 
[PR  Doc.  88-11950  Filed  5-28-88;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

Proposed  information  Coiiection 
Requests 

agency:  Department  of  Education. 
action:  Notice  of  Proposed  Information 
Collection  Requests. 

summary:  The  Director,  Information 
Technology  Services,  invites  comments 
on  the  proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1980. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  June  27, 
1988. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Jim  Houser,  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  726  Jackson 
Place,  NW.,  Room  3208,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Margaret  B.  Webster, 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  Room  5624,  Regional 
Office  Building  3,  Washington,  DC 
20202. 

FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  B.  Webster,  (202)  732-3915. 
SUPPLEMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  Chapter  35]  requires  that 
the  Office  of  Management  and  Budget 
(OMB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations. 

The  Director,  Information  Technology 
Services,  publishes  this  notice 


containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  iiiformation  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.,  new,  revision,  extension,  existing  or 
reinstatement;  (2)  Title;  (3)  Frequency  of 
collection:  (4]  The  affected  public;  (5] 
Reporting  burden;  and/or  (6) 
Recordkeeping  burden;  and  (7]  Abstract 
OMB  invites  public  comment  at  the 
address  specified  above.  Copies  of  the 
requests  are  available  frt)m  Margaret 
Webster  at  the  address  specified  above. 

Dated:  May  24. 1988. 
Carlos  U.  Rica. 
Director  for  Information  Technology  Services. 

Office  of  Special  Education  and 
Rehabilitative  Services 

Type  of  Review:  Reinstatement 
Title:  Report  of  Handicapped  Children 

and  Youth  Receiving  Special 

Education  and  Related  Services 
Frequency:  Aimually 
Affected  Public:  State  or  local 

governments 
Reporting  Burden: 

Responses:  58 

Burden  Hours:  8,265 
Recordkeeping: 

Recordkeepers:  0 

Burden  Hours:  0 

Abstract:  This  form  will  be  used  by 
States  to  report  the  nimiber  of 
handicapped  children  and  youth 
receiving  special  education  and  related 
services  under  Part  B  of  the  Education  of 
the  Handicapped  Act  as  amended.  The 
Department  will  use  these  data  for 
moiutoring  activities  and  for  distributing 
Federal  funds. 

Type  of  Review:  Reinstatement 

Title:  Report  of  Special  Education  and 
Related  Services  in  Need  of 
Improvement 

Frequency:  Annually 

Affected  Public:  State  and  local 
governments 

Reporting  Burden: 
Responses:  58 
Burden  Hours:  116 

Recordkeeping: 
Recordkeepers:  0 
Burden  Hours:  0 

Abstract-  This  form  will  collect 
information  from  States  on  the 
number  and  type  of  special  education 
programs  and  related  services  in  need 
of  improvement.  The  Department  will 
use  the  information  to  assist  in 
establishing  programmatic  priorities 
and  for  reporting  purposes. 

Type  of  Review:  Extension 


BEST  COPY  AVAILABLE 
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Title:  Report  of:  (A)  Handicapped 
Children  and  Youth  Exiting  the 
Educational  System  and  (B) 
Anticipated  Services  Needed  by 
Handicapped  Children  and  Youth 

Frequency:  Annually 

Affected  Public:  State  and  local 
governments 

Reporting  Burden: 
Responses:  58 
Burden  Hours:  13,978 

Recordkeeping: 
Recordkeepers:  0 
Burden  Hour^  0 

Abstract  This  form  will  be  used  by 
States  to  report  the  number  of 
handicapped  youth  exiting  the  school 
system  and  the  services  needed  by 
these  youth  in  the  following  year.  The 
Department  will  use  the  information 
to  assess  progress  and  effectiveness 
of  State  efforts  to  implement  programs 
under  Part  B  of  the  Education  of  the 
Handicapped  Act,  as  amended. 

Office  of  Postsecoodary  Education 

Type  of  Review:  New 

Title:  New  and  Continuation 
Application  for  Grants  under  the 
School,  College,  and  University 
Partnerships  Program  j 

Frequency:  Annually  ' 

Affected  Publia  State  or  local 
governments;  non-profit  institutions 

Reporting  Burden: 
Responses:  100 
Burden  Hours:  3,500 

Recordkeeping: 
Recordkeepers:  0 
Burden  Hours:  0 

Abstract  This  form  will  be  used  by  local 
education  agencies  and  institutions  of 
higher  education  to  apply  for  funding 
under  the  School,  College,  and 
University  Part^rships  Program.  The 
Department  will  use  the  information 
to  make  grant  awards. 


Type  of  Review:  New 

Title:  Application  for  Grants  to 
Institutions  to  Encourage  Minority 
Participation  in  Graduate  Education 
Program 

Frequency:  Annually 

Affected  Public:  Non-profit  institutions 

Reporting  Burden: 
Responses:  200 
Burden  Hours:  5000 

Recordkeeping: 
Recordkeepers:  0 
Burden  Hours:  0 

Abstract  This  form  will  be  used  by 
institutions  of  higher  education  to 
apply  for  funding  under  the 
Institutions  to  Encourage  Minority 
Participation  in  Graduate  Education 
Program.  The  Department  will  use  tiie 
information  to  make  grant  awards. 


Office  of  Educationai  Research  and 
Improvement 

Type  of  Review:  Extension 

Title:  Application  for  Grants  under 
Library  Research  and  Demonstration 
Program 

Frequency:  Annually 

Affected  Publia  State  or  local 
governments;  non-profit  institutions 

Reporting  Burden: 
Responses:  70 
Burden  Hours:  2,520 

Recordkeeping: 
Recordkeepers:  0 
Burden  Hours:  0 

Abstract  This  form  will  be  used  by 
institutions  of  higher  education  and 
library  organizations  to  apply  for 
funding  under  the  Library  Research 
and  Demonstration  Program,  Title  II-B 
of  the  Higher  Education  Act  of  1965, 
as  amended.  The  Department  will  use 
the  information  to  make  grant  awards. 

[FR  Ooc  8&-119e6  Filed  5-28-88;  8:45  am] 

BNJJNG  CODE  4aOO-01-M 


DEPARTMENT  OF  ENERGY 

Economic  Regulatory  Administration 
[ERA  Docket  Na  a8-06-NQ] 

MidCon  Sales,  Inc.;  Order  Granting 
Blanket  Authorization  To  Import 
Natural  Gas 

AOENCY:  Economic  Regulatory 
Administration,  DOE. 
action:  Notice  of  order  granting  blanket 
authori2ation  to  import  natural  gas. 

SUMMARY:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  gives  notice  that  it  has 
issued  an  order  granting  MidCon  Sales, 
Inc.  (MidCon  Sales),  blanket 
authorization  to  import  natural  gas.  The 
order  issued  in  ERA  Docket  No.  88-06- 
NG  authorizes  MidCon  Sales  to  import 
up  to  200  Bcf  of  natural  gas  over  a  two- 
year  period  beginning  on  the  date  of  first 
delivery. 

A  copy  of  this  order  is  available  for 
inspection  and  copying  in  the  Natural 
Gas  Division  Docket  Room,  GA-076. 
Forrestal  Building,  1000  Independence 
Avenue  SW.,  Washington,  DC  20585, 
(202)  586-9478.  The  docket  room  is  open 
between  the  hours  of  8:00  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

Issued  in  Washington,  DC  May  16, 1988. 
CoDstanca  L.  Buckley, 
Director,  Natural  Gas  Division,  Office  of 
Fuels  Programs.  Economic  Regulatory 
Administration. 

[FR  Doc.  88-11949  Filed  5-26-88;  8:45  a.m.] 

■WXINO  COOC  M60-01  (S 


Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  ER8S-398-000,  et  sL] 

Louisiana  Power  and  Light  Co^  et  al; 
Electric  Rate,  SmaH  Power  Production, 
and  Interlocking  Directorate  HIings 

May  23. 1988. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Louisiaiia  Power  and  Light  Company 

[Docket  No.  ER8&-398-O00] 

Take  notice  that  on  May  16, 1988, 
Louisiana  Power  &  Light  Company 
(LP&L)  tendered  for  filing  revised  rate 
schedules  for  sale  of  electricity  to  the 
City  of  Winnfield,  Louisiana  under  LP&L 
Schedule  FERC  No.  70  and  to  the  Towii 
of  Vidalia,  Louisiana  under  LP&L  Rate 
Schedule  FERC  No.  75.  LP&L  states  that 
the  revision  is  necessary  to  permit  the 
cost  of  test  energy  from  its  Waterford 
No.  3  nuclear  generating  plant  generated 
during  the  period  )une  through 
September  1985  to  be  recognized  in  its 
wholesale  fuel  cost  adjustment  clause 
on  the  basis  of  the  displacement  cost  of 
such  energy.  LP&L  has  requested  waiver 
of  Pari  35  of  the  Commission's 
regulations  to  the  extent  necessary  to 
permit  the  revision  to  be  effective  during 
that  period. 

Comment  date:  June  6, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Southwesteni  Public  Service 
Company 

[Docket  Nos.  ER84-604-O10  and  ER85-477- 
003] 

Take  notice  that  on  May  18, 1988, 
Southwestern  Pubhc  Service  Company 
(Southwestern)  tendered  for  filing  a 
compliance  interim  refund  report. 
Southwestern  states  that  it  issued  net ' 
refund  on  May  6, 1988  by  offsetting  the 
principal  amount  without  interest,  of 
fuel  cost  under-recoveries  from  the  total 
interim  refund  computed  in  each  docket. 

Southwestern  states  that  section  1  of 
the  compliance  interim  refund  report 
shows  the  fuel  cost  under-recovery 
offset  calculations  by  customers. 
Sections  2  and  3  show  the  interim  base 
rate  refund  calculations,  including 
compound  interest  for  Docket  Nos. 
ER84-604'^  and  ER85-477-002, 
respectively. ' 

Comment  date:  June  6. 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


9.  Paget  Sound  Power  ft  light  Company 

tDocket  No.  ER88^l01-000] 

Take  notice  that  on  May  17. 1988, 
Puget  Sound  Power  &  Light  Company 
(Puget)  tendered  for  filing,  pursuant  to  18 
CFR  35.30(c),  documents  relating  to  the 
Calculation  of  Average  System  Cost 
(ASC)  for  the  exchange  period  effective 
October  1, 1987,  through  January  31, 
1988.  Puget  states  that  it  is  filing 
pursuant  to  the  revised  ASC 
methodology  which  was  approved  by 
the  Federal  Energy  Regulatory 
Commission  effective  October  1, 1984. 

Comment  date:  June  6, 1988,  in     - 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

[c  Blackstone  Valley  Electric  Company 

(Docket  No.  ER8fr-400-000] 

Take  notice  that  on  May  17, 1986, 
Blackstone  Valley  Electric  Company 
(Blackstone)  tendered  for  filing  three 
related  agreements  concerning 
Blackstone's  service  to  meet 
Narragansett  Electric  Company's 
(Narragansett's)  load  in  Franklin, 
Massachusetts.  The  first  is  a  facilities 
support  contract  between  Blackstone 
and  Narragansett  for  the  use  of 
Blackstone's  Riverside  substation  by 
Narragansett  to  support  that  load.  This 
agreement  is  effective  as  of  April  1, 1988 
and  supersedes  the  Franklin-Plainsville 
Operating  Agreement  dated  June  27, 
1949.  The  new  agreement  provides  that 
Narragansett  will  pay  18%  of  the  yearly 
cost  of  service  for  the  13.8kV  portion  of 
ttie  substation  and  100%  of  the  yearly 
cost  of  service  of  the  25kV  portion. 

The  second  is  an  amendment  to  the 
1973  Agreement  for  Sharing  Cost  of 
Certain  Transmission  Facilities  in 
Northern  Rhode  Island  between 
Blackstone  and  Narragansett 
(designated  Rate  Schedule  FERC  No. 
20).  Narragansett  has  agreed  to  pay 
8V3%  of  the  yearly  cost  of  service  for  use 
of  Blackstone's  H-17  line  to  support 
Narragansett's  load  in  Franklin. 

The  third  is  an  amendment  to  a  1973 
agreement  under  which  Blackstone 
leases  facilities  in  northern  Rhode 
Island  to  Montaup  Electric  Company 
(Montaup),  Blackstone's  bulk  power 
supply  affiliate  (FERC  Rate  Schedule 
No.  19).  Since  the  portion  of  the  H-17 
line  not  used  by  Narragansett  is  leased 
by  Blackstone  to  Montaup  it  was 
necessary  to  amend  the  Blackstone/ 
Montaup  agreement  in  order  to  adjust 
the  percentage  by  Montaup. 

Blackstone  requests  waiver  of  the  60 
days  notice  requirements  in  order  to 
place  the  three  agreements  in  effect  on 
April  1, 1988.  Negotiations  took  longer 
t|ian  expected  due  to  uncertainty  of  the 


final  support  percentages.  The 
agreements  should  be  placed  in  effect  as 
of  April  1. 1988  in  order  to  reflect 
Narragansett's  current  use  of  facility 
beginning  then.  If  waiver  is  granted, 
there  would  be  no  effect  on  purchasers 
under  any  other  rate  schedule. 

Comment  date:  June  6. 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Kentucky  Utilities  Company 

[Docket  No.  EC88-19-aw] 

Take  notice  that  on  May  16. 1988. 
Kentucky  Utilities  Company  (KU) 
tendered  for  filing  an  application  ' 
pursuant  to  section  203  of  the  Federal 
Power  Act  for  authorization  to  acquire 
&*om  Old  Dominion  Power  Company 
(Old  Dominion)  certain  of  the  letter's 
securities.  Old  Dominion  is  the  wholly- 
owned  subsidiary  of  KU. 

KU  states  that  it  is  applying  for 
authority  to  acquire  from  Old  Dominion 
unsecured  promissory  notes  of  Old 
Dominion  fitsm  time  to  time. 

KU  states  that  the  proposed 
transaction  will  enable  Old  Dominion  to 
obtain  needed  funds  at  a  cost  which  it  is 
believed  will  be  not  greater  than  the 
cost  of  money  which  would  be  incurred 
by  Old  Dominion  were  it  to  seek  to 
obtain  such  funds  through  the  issuance 
of  its  securities  otherwise  than  to  KU. 

Comment  date:  June  0, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214].  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  avaUable  for  pubUc 
inspectioa 
LaisD.CaAfM, 
Acting  Secretary. 
[FR  Doc.  88-12025  FUed  5-26-88: 8:45  am] 

BILUNQ  CODE  SriT-OI-M 


[Docket  Nos.  CP88-393-000,  et  aL] 

Gateway  Pipeline  Co.,  et  aL;  Natural 
Gas  Certificate  Filings 

May  23, 1988. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Gateway  Pipeline  Company 

[Docket  No.  CP88-993-000] 

Take  notice  that  on  May  13, 1988, 
Gateway  Pipeline  Company  (Gateway), 
600  Travis,  Houston,  Texas  77002.  filed 
an  application  in  Docket  No.  CP88-393- 
000  pursuant  to  section  7(c)  of  the 
Natural  Gas  Act  requesting    . 
authorization  to  construct  and  operate  a 
total  of  approximately  25.75  miles  of  30- 
inch  and  20-iiich  diameter  pipeline  fh 
Mobile  County,  Alabama.  Gateway 
states  that  the  purpose  of  this  proposed 
pipeline  is  to  transport  natural  gas 
produced  in  the  Mobile  Bay  Area  from 
three  gas  treatment  plants  to  United  Gas 
Pipe  Line  Company's  (United)  interstate 
pipeline  system,  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  for 
public  inspection. 

Gateway  proposes  to  construct  the 
pipeline  and  related  facilities  in  order  to 
provide  open-access  transportation 
service  for  all  potential  shippers  of 
Mobile  Bay  Area  gas.  Gateway  states 
that  the  proposed  pipeline  would 
connect  three  natural  gas  treatment 
plants  in  Mobile  County,  Alabama,  with 
United's  existing  Lirette,  Louisiana,  to 
Mobile,  Alabama,  30-inch  pipeline  at  a 
point  in  Mobile  County.  It  is  stated  that 
the  estimated  cost  of  construction  of  these 
facilities  is  $18,875,000.  Gateway  states 
that  compression  facilities  are  not 
anticipated  as  the  expected  pressures 
fi-om  each  of  the  three  treatment  plants 
would  be  sufficient  to  deliver  gas  into 
United's  system. 

Gateway  further  states  that  the 
instant  proposal  would  provide  the  most 
efficient  and  flexible  means  of 
transportation  for  potential  shippers  of 
Mobile  Bay  Area  gas  to  markets  in  the 
United  States.  Gateway  states  that 
another  proposed  Mobile  Bay  Area 
pipeline  is  pending  before  the 
Conunission.  Gateway  states  that 
United's  interconnections  with  other 
major  pipeline  systems  provide  the  most 
cost-effective  and  flexible 
transportation  options  for  Mobile  Bay 
Area  gas  into  the  nation's  pipeline  grid. 

Gateway  states  that  the  construction 
of  its  proposed  pipeline  would  not  harm 
environmentally-sensitive  areas,  and 
that  any  environmental  impact  the 
project  may  have  would  only  occur 
during  the  construction  phase. 
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Moreover,  Gateway  certifies  that  the 
proposed  facilities  will  be  designed, 
installed,  and  operated  in  accordance 
with  all  Federal  and  State  safety 
standards. 

In  addition  to  the  proposals  set  forth 
above  Gateway  states  that  in  order  to 
provide  all  potential  shippers  an 
opportunity  to  obtain  initial  I 

transportation  services  from  Gateway, 
Gateway  proposes:  (1)  To  accept 
requests  for  both  firm  and  intemiptible 
transportation  services  on  a  first-come, 
first-served  basis  for  75  days  after  the 
date  the  notice  of  this  application  is 
published  in  the  Federal  Register 
(Request  Period)  and  (2)  to  request  any 
necessary  authorization  to  transport  gas 
for  sMppers  requesting  services  and  to 
executing  a  precedent  agreement  wnthin 
that  time,  and  to  file  all  executed 
precedent  agreements  within  15  days  of 
the  end  of  the  Request  Period.  Gateway 
further  states  that  for  any  shippers 
requiring  downstream  transportation 
services,  it  anticipates  that  any  required 
applications  for  authorization  to  render 
such  services  for  these  shippers  would 
'be  filed  with  the  Commission. 

Comment  date:  June  13, 1988,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

2.  Gateway  Pipeline  Company 

{Docket  No.  CP88-^94-000] 

Take  notice  that  on  May  13. 1988, 
Gateway  Pipeline  Company  (Gateway], 
600  Travis,  Houston,  Texas  77002.  filed 
in  Docket  No.  CP88-393-000  an 
application  pursuant  to  section  7(c)  of 
the  Natural  Gas  Act  and  Section  284.221 
of  the  Commission's  Regulations  for  a 
blanket  certificate  of  public  convenience 
and  necessity  authorizing  Gateway  to 
transport  natural  gas  on  behalf  of 
others,  all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  for  public 
inspection. 

Gateway  states  that  it  will  comply 
with  the  terms  and  conditions  set  forth 
in  Subpart  A  of  Part  284  of  the  i 

Commission's  regulations.  I 

Comment  date:  June  13. 1988.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

3.  Northern  Natural  Gas  Company, 
Divisicm  of  Enron  CotporatioD 

(Docket  No.  CP88-386-4)00]  I 

Take  notice  that  on  May  9. 1988. 
Northern  Natural  Gas  Company. 
Division  of  Enron  Corporation  | 

(Northern).  2223  Dodge  Street.  Omaha. 
Nebraska  68102,  filed  in  Docket  No. 
CP88-3a8-000,  a  request  pursuant  to 
§  157.205  of  the  Commission's 
Jlegulations  under  the  Natural  Gas  Act 


(18  CFR  157.205)  to  construct  one 
delivery  point  and  appurtenant  facilities 
to  effect  the  delivery  of  natural  gas  to 
Iowa  Public  Service  Company  (IPSC) 
under  the  authorization  issued  in  Docket 
No.  CP82-4O1-000  pursuant  to  section  7 
of  the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Northern  proposes  to  construct  one 
large-volume  delivery  point  to 
accommodate  natural  gas  deliveries  to 
the  community  of  Zimmerman, 
Minnesota  to  be  served  by  IPSC.  In 
addition.  Northern  requests 
authorization  to  realign  the  firm 
entitlement  of  IPSC. 

Northern  avers  that  the  total 
estimated  cost  to  construct  the  proposed 
faciUties  is  $167,000.  It  ie  stated  that 
IPSC  would  not  be  reqaired  to 
contribute  to  the  cost  of  construction. 

Comment  date:  July  7, 1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

4.  Williams  Natural  Gas  Company 

[Docket  No.  CPe2-82-000] 

Take  notice  that  on  May  12. 1988, 
Williams  Natural  Gas  Company  (WNG), " 
P.O.  Box  3288.  Tulsa,  Oklahoma  74102. 
filed  in  Docket  No.  CP62-82-000  a 
petition  to  amend  requesting  the 
elimination  of  the  equivalent  inlet/outlet 
Btu  requirement  of  volumes  of  gas 
delivered  to  a  processing  plant  owned 
and  operated  by  Cities  Service  Helex. 
Inc.  (Helex).  in  Grant  County.  Kansas, 
all  as  more  fully  set  forth  in  the 
application  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

WNG  states  that  its  existing 
agreement,  dated  November  23. 1986. 
with  Helex  requires  Helex  to  return 
processed  gas  with  a  Btu  content 
equivalent  to  that  received  by  Helex. 
WNG  proposes  to  delete  the  equivalent 
inlet/outlet  Btu  requirement  of  the 
agreement.  Further,  WNG  proposes  to 
replace  the  equivalent  Btu  content 
requirement  with  a  requirement  that 
Helex  maintain  a  Btu  level  no  lower 
than  925  at  the  outlet  of  the  plant,  in 
accordance  with  a  January  12. 1988. 
letter  agreeemnt.  WNG  explains  that  as 
a  result  of  the  issuance  of  FERC  Order 
Nos.  436,  451  and  500  the  heat  content  of 
gas  being  delivered  to  Helex  will  be 
increased.  WNG  states  that  its  proposal 
would  not  affect  WNG's  sales  to  Helex 
or  Helex's  operation  of  its  facilities. 

Comment  date:  June  13, 1988,  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 


5.  LaSER  Marketing  Company,  a 
Division  of  LaSaUa  Energy  Corp.    . 

(Docket  No.  CI85-«21-001.  et  al.] 

Take  notice  that  on  May  12, 1988, 
LaSER  Marketing  Company,  a  Division 
of  LaSalle  &iergy  Corp.,  P.O.  Box  1478, 
Houston.  Texas  77251-1478.  filed  an 
application  pursuant  to  the  provisions  of 
Section  16  of  the  Natural  Gas  Act.  15 
U.S.C.  717(o)  (1982)  and  the  Rules  and 
Regulations  of  the  Federal  Energy 
Regulatory  Commission  (Commission) 
issued  thereunder,  petitioning  the 
Commission  to  redesignate  all 
certificates  issued  by  the  Commission  in 
the  name  of  UER  Marketing  Company  to 
LaSER  Marketing  Company,  a  Division 
of  LaSalle  Energy  Corp..  as  shown  on 
the  attached  Exhibit  and  substitute 
LaSER  Marketing  Company,  a  Division 
of  LaSalle  Energy  Corp.,  in  place  of  UER 
Marketing  Company  in  any  other 
proceedings  pending  before  the 
Conmiission.  This  application  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Effective  June  30, 1987,  UER  Marketing 
Company  was  acquired  by  LaSalle 
Energy  Corp.  UER  Marketing  Company's 
name  was  subsequently  changed, 
effective  April  1, 1988,  to  LaSER 
Marketing  Company,  a  Division  of  La 
Salle  Energy  Corp. 

Comment  date:  June  3, 1988,  in 
accordance  with  Standard  Paragraph  ) 
at  the  end  of  this  notice. 

ExhibU 

LiBt  of  Federal  Energy  Regulatoty 
Commission's  Proceedings. 
CI-85-521  ST86-«eS 

ST85-159e  ST86-1317 

ST85-1784  ST86-1375 

ST85-1782  ST87-172 

STB6-128  STB7-17S 

ST8e-ei7  ST87-4ee 

STBO-391  ST86-1415 

ST8B-1305  ST85-1783 

ST86-1374  ST85-1823 

ST87-171  ST86-092 

ST87-174  ST86-139 

8X87-468  ST86-403 

aS5-673  ST86-1247 

ST85-1781  ST86-1361 

ST85-1819  ST8ft-1638 

ST86-091  ST87-173 

ST8e-149  ST87-221 

ST86-393  ST87-1008 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  NE..  Washington,  DC 
20426.  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and       ' 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 


Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
j  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission's,  file  pursuant  to  Rule  214 
of  the  Commission's  Procedural  Rules 
(18  CFR  385.214)  a  motion  to  intervene 
or  notice  of  intervention  and  pursuant  to 


§  157.205  of  the  Regiilations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 

J.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filings  should  on  or  before  the  comment 
date  file  writh  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street.  NE..  Washington.  DC 
20426  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211.  385.214).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  in  any 
proceeding  herein  must  file  a  petition  to 
intervene  in  accordance  with  the 
Commission's  rules. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 
Lois  D.  Caahell. 
Acting  Secretary. 

[FR  Doc.  88-12026  Filed  5-26-8a  8:45  am] 
BHXmO  CODE  cru-ot-M 


[Docket  No.  G-396»-002,  et  aLl 

Sun  Exploration  and  Production  Co^  et 
al^  Applications  for  Certificates, 
Abandonment  of  Service  and 
Antendment  of  Certificates  > 

May  24. 1968. 

Take  notice  that  each  of  the 
Applicants  listed  herein  has  filed  an 
application  pursuant  to  section  7  of  the 
Natural  Gas  Act  for  authorization  to  sell 
natural  gas  in  interstate  commerce,  to 
abandon  service  or  to  amend  certificates 
as  described  herein,  all  as  more  fully 
described  in  the  respective  applications 
which  are  on  file  with  the  Commission 
and  open  to  public  inspection. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
applications  should  on  or  before  June  7, 
1988.  file  with  the  Federal  Energy 
Regulatory  Commission.  Washington. 
DC  20426.  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211,  385.214).  All  protests  filed  with 
the  Commission  will  be  considered  by  it 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
in  any  proceeding  herein  must  file  a 
petition  to  intervene  in  accordance  with 
the  Commission's  rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
uimecessary  for  Applicants  to  appear  or 
to  be  represented  at  the  hearing. 
Lois  D.  Cashell, 
Acting  Secretary. 


'  This  notice  does  not  provide  for  consolidation 
for  hearing  of  the  several  matters  covered  herein. 


Docket  No.  and  date  filed 


6-3966-002,  D.  5/6/88.. 


G-7496-001  D,  5/9/88 

CI61-1429-019.  D,  5/9/88.. 
062-1237-001,  D.  5/6/88.. 


CI70-654-003,  D.  5/9/88 

a76-«91-003.  0.  5/9/88 _..... „ 

CJ77-114-003.  D.  5/9/88 

088-429-000  (CI64-999).  B.  4/21/88.. 
088-439-000,  F,  5/3/88 „.. 


O8S-440-000,  B.  5/5/S8.. 


Q88-441-000,  B,  5/5/86.. 


Applicant 


Sun  Explofatioo  &  Production  Co.,  P.O.  Box 
2880,  Dallas,  TX  75221-2880. 

Amoco  Production  Co.,  P.O.  Box  3092.  Hous- 
ton. TX  77251 

Son  Exploration  and  Production  Co.- 


..do. 
..do. 


Amoco  Production  Co 

Sun  Exploration  &  Production  Co.. 


Tenneco  Oil  Co.,  P.O.  Box  2511,  Houston,  TX 
77252. 

Texaco  Production  Inc.,  P.O.  Box  52332,  Hous- 
ton. TX  77052. 

Hamon  Operating  Co.,  Republic  Bank  Tower, 
325  Ho.  St  Paul,  Suite  3900,  Dallas.  TX 
75201-3902. 

...-.do 


Purctiaser  and  kx»tion 


Texas  Gas  Pipelif>e  Co.,  Nome  FieW,  Jefferson 

County,  TX. 
Nortf>em  Natural  Gas  Co.,  Division  of  Enron 

Corp.,  Eumont  Field,  Lea  County,  NM. 
El  Paso  Natural  Gas  Co.,  Jalmat  Fiek],^  Laa 

County,  NM. 

do 

Transcontinental  Gas  Pipe  Line  Corp.,  Vanous 

Fiekta,  Jim  Hogg  County,  TX. 
El  Paso  Natural  Gas  Co.,  Carlsl>ad  FieM,  Eddy 

County.  NM. 
El  Paso  Natural  Gas  Co.,  Jalmat,  et  al  FieMs, 

Lea  County,  NM. 
El  Paso  Natural  Gas  Co.,  South  Fullerton  FiekJ, 

Andrews  County,  TX. 
Colorado  Interstate  Gas  Co.,  Greenwood  Fiekl, 

Morton  County,  KS. 
El  Paso  Natural  Gas  Co.,  Ramp  Fiek).  HemphiN 

County,  TX. 

Norttwm  Natural  Gas  Co.,  Divisnn  of  Enron 
Corp.,  Mocane-Laveme  FleM,  Beaver  County, 
OK. 


D8Scrjption 


(») 

(') 

(*) 
(») 

(•) 

(•) 

(') 

(•) 

(•) 

(10, 
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OodwtNaMMl 


0168-442-000,  B,  5/5/88- 


Appicant 


..do..._ 


0168-443-000.  B.  5/5/88.. 


0188-444-000  (07*^59).  5/5/88.. 


0188-445-000  (0181-356).  B,  5/5/88„ 


088-446-000  (0176-226).  8,  5/6/88.. 


0188-448-000  (0163-1344),  B,  5/9/88.. 


CI88-44»-000  (Or78-1213).  B.  5/9/88.. 
088-450-000  (077-63).  B,  5/9/88 


0188-451-000  (G-3711).  B.  5/9/88.. 


0188-453-000  (063-429),  0.  1/4/88.. 


..do., 


PtNlNps  Peirotaum  O)..  990-G  Plaza  OMoa 
BIdg.,  Bartesvilte,  OK  74004. 


..do. 


ARCO  Oil  «  Gas  Company,  a  DMaion  of  Atev 
tic  Richfiald  Co..  P.O.  Bok  2819.  CMIaa,  TX 
75221. 

Sun  Exploration  &  Production  Co 


A/noco  Production  Co.. 


Union   Exploralion   Partnara.    Ltd..   P.O.   Box 

7600,  Loa  Angeles,  OA  90051. 
Maxus  Exploralion  Co..  LTV  Center,  2001  Ross 

Ave.,  Oalaa,  TX  75201. 


Purchaser  and  location 


Tennessee  Gas  Pipeline  Ca.  a  Division  of  Ten- 

neoo   Inc..    King's   Bayou   Field,   Cameron 

Parish.  LA. 
Williams  (Natural  Gas  Ca,  Hugolon-Anadartio 

Field.  IHemphlN  County,  TX. 
Natural  Gas  Pipeline  Co.  at  America.  West 

Gnwer    Field,    OCS-G-2398.    High    Island 

BiocK  A-273.  Offshore  Texas. 
ANR  Pipeline  Co.,  OCS-G-239e  High  Mand 

Block  A-273,  Offshore  Texas. 
El  Paao  Natural  Gas  Co.,  Cinta  Roia  Field.  Lea 

Courtly.  NM. 

El  Paso  Natural  Gas  Co..  Langle  Mattx  Field, 

Lea  County,  NM. 
El  Paso  Natural  Gas  Co..  Jaknat  Field,  La* 

County.  NM. 
B  Paao  Natural  Qaa  Co..  Bninson  Field.  Lea 

County.  NM. 
Tranaeontinental  Gas  Pipe  Line  Corp..  Vinton 

Field.  Calcaaieu  Parish,  LA. 
Natural  Gaa  Pipeline  Co.  of  America,  Certain 

acreage  m  Beaver  County,  OK. 


Dascriplion 


(I.) 


««.J  ^ill??*!?-'£r'j5i'  iiHL  f^^'^^^J".  '2??*  ■?  P^0P«^  No-  435000.  J.  E.  Bunows  (al  wells  and  equipment  located  on  vaiioua  deeds  ooverina  ud  to  214  44 
S^^'wWfl^Slil^IISj^rS^jJrD^  to  8000  ft  and  Sun's  interest  in  Minerals  Irom  ^SS^  8000  ft).  to^S^S^SSSi^a'^.tJ!^,!!^ 

•  iSf^T!?  *"'"8^-  Antoco  Production  Company  assigned  certain  acreage  to  ENAQ.  Ina 

L  Klein.TSTl*^if?toSix'cSa^  "  ''*'°*'*^  **°'  ^^^^^'  ^*^  '^^'*  ^  <*°'™^  ^"^  ^'^  *^>'  *°  ^'^  Hartman.  James  A.  Davidaon.  MK:haei 

*  IJSS!!!  V'^^^jaSSSS^J^aamS^*"  S?P**>'  ^-  ^*^^^-  ^*^  **°  23597.  we*  Broa.  Leaae  to  the  heirs  of  John  Wei. 

cartaiN  acreage  to  Amoco  Production  Company. 


'  EffecKve  7-1-87,  Tamaeo ^ . 

!  g*y**  ^  ?-l-?^"*G  fTO'tuiaion  Company  aaaigned  certMn  acreaoe 
*  fteaarvea  doplatod  and  wel  plugged  anrfsSridorwd  4-5-83. 
I? S?!?*^  «*?P**' ""^  * 'SlBpliigged and  abandoned. 


^^^^^^^^jJEfheive  1-2-86,  Sun  assigned  its  intereat  ^ 


Sa>ea^tS*7^li£'aSi^ toBJSohS?*^  to  El  Paso  under  Ihe  related  gaa  oomrads  dated  8-23-76  (basic)  and  9-1-85  (rollover)  comprising  Gas  Rate 
Rate'sdIl5iJte*l4~'4*^  "'^  •«iOn«»  obtain  leases  to  The  Exploration  Company  of  Louisiana.  Inc.  and  UXP  no  longer  has  «iy  remaining  propertea  subiect  to  Gaa 

PetrciLSrcSa^rSSJSSS^^ 

^^^^^nmg^Code:  A-lnitial  Senwe;  B-Abandonmem.  C-Amendment  to  add  acraagr,  D-Amendmeni  to  delete  acrai«a:  E-Tolal  SuccMaion:  F-Partial 


[FR  Doc  88-12024  Rled  5-28-88;  8:45am1 

aiLLMQ  COK  •717-01-11 


[Docket  Na  ORM-3-000] 

Air  Transport  Association  of  Amsrka 
V.  Buciteye  Pipe  Line  Co^  l_P^  Ring  of 
Complaint 

May  23, 1968.  I 

Take  notice  tliat  on  April  29, 1988,  Air 
Transport  Association  of  America  (ATA 
or  complainant)  filed  a  complaint 
pursuant  18  CFR  385.206  against 
Buckeye  Pipe  Line  Company  (Buckeye). 
It  requests  the  Commission  to  prescribe 
just  and  reasonable  rates  for  Buckeye 
and  order  reparations  under  sections 
13(1),  15(1).  and  16(1)  of  the  Interstate 
Commerce  Act  (ICA).  Complainant,  a 
non-profit  trade  association  of  air 
passenger  and  freight  carriers  that 
directly  and  indirecUy  ship  aviation  jet 
fuel  on  the  Buckeye  system,  alleges  Uiat 


its  member  air  carriers  are  currently 
being  charged  unjust  and  unreasonable 
tariff  rates  by  Buckeye.  ATA  asserts 
that  testimony  and  data  submitted  in  a 
current  investigation  of  Buckeye's  tariff 
rates  in  Buckeye  Pipe  Line  Co.,  LP.,  et 
al.  Docket  Nos.  IS87-14-000,  et  al.^ 
demonstrate  that  Buckeye's  current 
revenues  far  exceed  its  costs  and  that  its 
tariff  rates  are  excessive  and  tmlawful 
under  the  ICA.  By  this  complaint,  ATA 
seeks  to  utilize  the  record  established  in 
Buckeye  to  obtain  relief  imder  sections 
15(1)  and  16(1)  of  the  ICA.  ATA  requests 
that  the  Commission  expand  the  scope 
of  that  proceeding  to  ensure  that  the 
issues  to  be  resolved  include:  (1)  The 
justness  and  reasonableness  of  all  of 
Buckeye's  tariff  rates  for  the 
transportation  of  aviation  jet  fuel. 


■  Buckeye  flied  increated  rates  of  approximately 
SB  million.  This  general  rate  increaie  wai 
suspended  for  one  day  by  Oil  Pipeline  Board  order 
issued  March  13. 1867,  3S  FERC  62,256  (1987). 


whether  or  not  an  increase  to  any  such 
rate  has  been  proposed;  (2)  the  just  and 
reasonable  rate  to  be  thereafter 
observed  to  the  extent  that  any  of 
Buckeye's  tariff  rates  for  the 
transportation  of  aviation  jet  fuel  are 
fotmd  to  be  tmjust  and  unreasonable; 
and  (3)  the  appropriate  measure  of 
reparations,  with  interest  to  be  made  to 
A"rA's  member  air  carriers  as  relief  for 
lujust  and  unreasonable  tariff  rates 
charged  for  the  transportation  of 
aviation  jet  fuel  for  the  period  firom 
January  1, 1987  to  the  date  that  the 
prescribed  just  and  reasonable  rates 
became  effective. 

ATA  asserts  that  once  the  hearing  is 
held  in  Buckeye  the  Commission  will 
have  a  full  recq^d  upon  which  to 
prescribe  the  just  and  reasonable  rate  to 
be  thereafter  observed  with  respect  to 
each  Buckeye  tariff  rate  found  to  be 
tmjust  and  unreasonable.  ATA 
emphasizes  that  although  proceedings  in 


Buckeye  will  involve  all  of  Buckeye's 
tariff  rates,  ATA  is  requesting  relief  in 
this  complaint  only  with  respect  to  tariff 
rates  for  the  transportation  of  aviation 
jet  fuel.  With  respect  to  reparations, 
ATA  is  not  seeking  relief  on  behalf  of 
other  parties.  ATA  requests  the 
Commission  to  order  reparations  with 
respect  to  all  shipments  of  aviation  jet 
fuel  on  or  after  January  1, 1987  for  which 
one  of  the  ATA  member  air  carriers  was 
a  direct  or  indirect  shipper.  Finally.  ATA 
requests  that  the  Commission 
consolidate  the  instant  complaint  with 
the  ongoing  proceedings  in  Buckeye. 

Any  person  desiring  to  be  heard  or  to 
protest  the  instant  complaint  should  file 
a  motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE., 
Washington,  DC  20426,  in  accordance 
with  Rules  214  and  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
should  be  flIed  on  or  before  Jime  22, 
1988.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection.  Answers  to  this 
complaint  shall  be  due  on  or  before  June 
22,1988. 
Lois  D.  CasheU. 
Acting  Secretary. 
[FR  Doc.  88-12033  Filed  5-26-88;S:45am] 

BtLUNQ  CODE  •717-01-M 

(Dodtet  No.  11188-2-20-000] 

Algonquin  Gas  Transmission  Co.; 
Proposed  Cttanges  in  FERC  Gas  Tactff 

May  24. 196& 

Take  notice  that  Algonquin  Gas 
Transmission  Company  ("Algonquin") 
on  May  17, 1988,  tendered  for  filing  to  its 
FERC  Gas  Tariff,  Second  Revised 
Volimie  No.  1,  the  following  tariff  sheets: 
Proposed  to  be  Effective  June  1, 1988 

Twenty-seventii  Revised  Sheet  No. 
I       203 

I  Eighteenth  Revised  Sheet  No.  204 
\  Algonquin  states  that  Twenty-seventh 
Revised  Sheet  No.  203  and  Eighteenth 
Revised  Sheet  No.  204  are  being  filed 
pursuant  to  section  7  of  its  Rate 
Schedules  F-2  and  F-3,  to  reflect 
changes  in  the  imderlying  rates  by  its 
pipeline  suppliers,  CNG  Transmission 
Corporation  ("CNGT")  and  National 
Fuel  Gas  Supply  Corporation 
("National"),  respectively.  Algonquin 
states  that  Twenty-seventh  Revised 
Sheet  No.  203  and  Ei^teenth  Revised 


Sheet  No.  204  are  proposed  to  be 
effective  June  1, 1988  to  coincide  with 
the  proposed  effective  date  of  CNGTs 
and  National's  filings. 

Algonquin  states  that  the  proposed 
changes  would  increase  revenues  from 
Rate  Schedule  F-2  by  $74,000  and 
decrease  revenues  £rom  Rate  Schedule 
F-3  by  $1,167,000,  based  on  actuals  for 
the  12  month  period  ended  March  31, 
1988. 

Algonquin  notes  that  a  copy  of  this 
filing  is  being  served  upon  each  affected 
party  and  interested  state  commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  witii  §S  385.211 
and  385.214  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
June  1, 1988.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection  in  the  Public 
Reference  Room. 
Lois  D.  CasheU, 
Acting  Secretary. 
[FR  Doc.  88-12027.  Filed  5-26-88:  8:45  am] 

BHJJNQ  CODE  •717-01-M 

[Docket  No.  RP88-173-000] 

Northern  Border  Pipeline  Co^ 
Proposed  Changes  in  F^R.C.  Gas 
Tariff 

May  24, 1988 

Take  notice  that  on  May  18, 1988, 
Northern  Border  Pipeline  Company 
(Northern  Border)  tendered  for  filing  to 
become  a  part  of  Northern  Border 
Pipeline  Company's  F.E.R.C.  Gas  Tariff. 
Original  Volumes  Nos.  1  and  2  the 
following  tariff  sheets: 

Original  Volume  No.  1 

Fourth  Revised  Sheet  No.  157 
Second  Revised  Sheet  No.  158 

Original  Volume  No.  2 

First  Revised  Sheet  No.  40 
First  Revised  Sheet  No.  147 

These  tariff  sheets  were  filed  to 
reflect  a  revised  Maximum  Rate  and 
Minimum  Revenue  Credit  under  Rate 
Schedule  IT-1,  to  modify  the 
Delinquency  Charge  provision  in  Section 
6.4  of  the  General  Terms  and  Conditions 
of  Original  Volume  No.  2,  and  to 
eliminate  Rate  Schedule  X-8  through  X- 


11  which  were  the  Intemiptible 
Transportation  Service  For  System 
Supply  contracts  Northern  Border  had 
with  ANR  Pipeline  Company  Natiu'al 
Gas  Pipeline  Company  of  America, 
Teimessee  Gas  Pipeline  Company  and 
Transcontinental  Gas  Pipe  Line 
Corporation  collectively  referred  to  as 
the  "Great  Plains  Shippers".  The 
temporary  certificate  authority  for  Rate 
Schedules  X-8  through  X-11  authorized 
in  Docket  Nos.  CP83-263-002.  004,  and 
006,  expired  thirty  days  after  the 
Commission's  acceptance  and  approval 
of  Northern  Border's  revised  tariff 
sheets  and  pro-forma  service  agreement 
in  Docket  Nos.  CP86-395-000  and  001. 
Northern  Border  has  requested  that 
these  revised  tariff  sheets  be  effective 
on  July  1, 1988.  Copies  of  this  filing  have 
been  sent  to  all  of  Northern  Border's 
customers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  fihng  should  file  a  motion  to 
intervene  or' a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Stireet  NE.,  Washington. 
DC  20426,  in  accordance  with  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211,  385.214).  All 
such  motions  or  protests  should  be  filed 
on  or  before  June  1, 1988.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  serve  to  make  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  parfy  must  file  a 
motion  to  intervene. 

Copies  of  this  filing  are  on  file  with 
the  Commission  and  are  available  for 
public  inspection. 
Lois  D.  CasheU. 
Acting  Secretary. 

[FR  Doc.  88-12028  Filed  5-28-88;  8:45  am] 
■lUJNO  cooe  trir-ot-M 


[Docket  Nos.  RP68-154-001  and  TQ88-1- 
37-001] 

Northtwest  Pipeline  Corp.,  Propoeed 
Change  In  FERC  Gas  Tariff 

May  27, 1988. 

Take  notice  that  on  May  16. 1988, 
Northwest  Pipeline  Corporation 
("Nortiiwest")  filed  die  following  tariff 
sheets  to  supplement  its  May  2, 1988 
fiUng  in  the  above  dockets: 

First  Revised  Volume  No.  1 

Substitiite  Eighth  Revised  Sheet  No.  127- 

A 
Substitute  Fourth  Revised  Sheet  No. 

128-A 
Substitute  Fifth  Revised  Sheet  No.  129 

Northwest  states  that  the  purpose  of 
Sheet  No.  127-A  is  to  provide  for  the 
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distribution  or  collection  of  any  portion 
of  the  December  31. 1987  Commodity 
Deferral  Subaccount  Balance  which 
remains  unamortized  as  of  March  31, 
1989.  The  allocation  is  to  be  based  upon 
the  ratio  of  each  jurisdictional 
customer's  total  purchases  from  Seller  to 
Seller's  total  jurisdictional  sales  for  the 
twelve  months  ended  March  31. 1989. 
Sheet  Nos.  12a-A  and  129  are  tendered 
to  clarify  the  mechanics  of  the 
calculation  of  the  demand  gas  cost 
deferral. 

Additionally,  Northwest  tenders  the 
following  alternate  tariff  sheets  in  the 
instant  filing: 

Alternate  Tariff  Sheets  j 

Alternate  Fourth  Amended  Thirty  Ninth 

Revised  Sheet  No.  10 
Alternate  First  Amended  First  Revised 

Sheet  No.  301 
Alternate  First  Amended  Original  Sheet 

No.  303 

Northwest  states  that  it  is  filing  the 
alternate  tariff  sheets  hsted  above  to 
reflect  the  requested  conversion  of 
Northwest  Natural  Gas  Co.  of  15  percent 
of  its  sales  contract  demand  to  finn 
transportation  pursuant  to  9  284.10  of 
the  Commission's  regulations.  Sheet  No. 
10  reflects  a  change  in  the  demand 
charge  rates  based  ufwn  Northwest 
Natural's  revised  billing  determinants, 
while  Sheet  Nos.  301  and  303  reflect  the 
conversion  in  the  Index  of  Purchases.  In 
the  event  that  the  conversion  is 
effectuated  on  or  before  June  1, 1988, 
Northwest  requests  that  these  alternate 
sheets  be  accepted  by  the  Commission 
to  be  effective  June  1, 1988. 

A  copy  of  the  filing  has  been  mailed  to 
Northwest's  jurisdictional  customers 
and  affected  state  commissions. 

Any  person  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal  i 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  {  \  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
June  1, 198a  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
%vith  the  Commission  and  are  available 
for  public  inspection  in  the  Public 
Reference  Room. 

Lois  D.  Cash«U,  i  I 

Acting  Secretary.  ' 

(PR  Doc.  B8-12Q29  Filed  5-26-68;  8:45  am) 
■UJNQ  OOOE  srir-CMi 


[Dockat  Noa.  TQM-l-2»-00l  nd 

133-000] 


Parrtiandle  Eastern  Pipe  Line  Ca4  FMng 

May  24. 19e& 

Take  notice  that  on  May  16, 1968. 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle)  filed  First  Substitute  Sixty- 
Fourth  Revised  Revised  Sheet  No.  3-A 
and  First  Substitute  Forty-First  Revised 
Sheet  No.  3-B  to  its  FERC  Gas  Tariff. 
Original  Volume  No.  1,  proposed  to  be 
effective  }une  1, 1988. 

Panhandle  states  that  the  above-listed 
revised  tariff  sheets  reflect  a  decrease  of 
($0.10)  for  its  Demand  (Dl)  component 
from  those  tariff  sheets  filed  on  April  29, 
1988  to  reflect  a  revision  in  the 
computation  of  its  Section  ia4  pipeline 
supplier  tracker. 

Panhandle  respectfully  requests  that 
the  Commission  accept  these  substitue 
tariff  sheets  in  lieu  of  the  original  sheets 
filed  on  April  29, 1988,  and  requests  that 
the  Commission  grant  such  waivers  as 
may  be  necessary  for  the  acceptance  of 
these  substitute  tariff  sheets. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rule*  of 
Practice  and  Procedure  (18  CFR  385.214. 
365.211  (1987)).  All  such  motions  or 
protests  should  be  filed  on  or  before 
lune  1, 1988.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
LoisaCMhall. 
Acting  Secretary. 
[FR  Doc.  88-12030  Filed  5-26-88: 8;«S  am] 

BHJJNa  CODE  CTIT-OI-M 


[Dockat  Na  RP8a-67-003] 

Texas  Eastern  Transmission  Corp.; 
Proposed  ClUNiges  in  FERC  Gas  Tariff 

May  24. 1988. 

"Take  notice  that  Texas  Eastern 
Transmission  Corporation  (Texas 
Eastern)  on  May  16, 1988  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Fifth  Revised  Volume  No.  1  and  Original 
Volume  No.  2  certain  tariff  sheets. 

Texas  Eastern  states  that  in 
comphance  with  Commission  orders 
issued  March  31, 1988  and  April  21. 1966. 
the  tariff  sheets  reflect:  (1)  The  D-2 
nominations  made  by  Texas  Eastern's 


customers  and  revisions  to  Texas 
Eastern's  tariff  to  establish  charges  for 
gas  taken  in  excess  of  a  Buyer's  D-2 
nomination;  (2)  an  updated 
capitahzation  structure  reflecting  the 
actual  cost  of  debt  incurred;  and  (3)  the 
reallocation  of  volumes  and  costs  to 
establish  projected  units  of  service 
consistent  with  §  284.7  of  the 
Commission's  regulations. 

Texas  Eastern  states  that  it  is 
proposing  in  this  filing  to  eliminate  the 
mileage  rate  for  transportation  within 
Zone  A  under  Rate  Schedules  TS-1,  TS- 
2,  and  IT-1  and  in  lieu  thereof  is 
proposing  a  single  commodity  rate  for 
transportation  originating  and  delivered 
within  Zone  A  under  these  rate 
schedules,  regardless  of  the  distance  of 
haul. 

Texas  Eastern  states  that  the 
Commission's  orders  also  required 
Texas  Eastern  to  reflect  in  the  allocation 
of  D-1  costs  on  a  three-day  peak  basis 
and  the  elimination  of  the  standby 
component.  It  submits  that  the  original 
filing  by  Texas  Eastern  did  allocate  D-1 
costs  on  a  three-day  peak  basis  and 
includes  in  its  filing  a  schedule 
supporting  the  use  of  a  three-day  peak. 
Furthermore,  the  sales  and  storage 
commodity  rates  for  all  Rate  Schedules 
in  Texas  Eastern's  March  1, 1988  filing 
did  not  include  a  standby  component. 
Columns  5, 6,  and  7  of  Schedule  J-1  Page 
1,  Columns  6,  7,  and  8  of  Schedule  K-1 
Page  1  and  Columns  15, 16,  and  17  of 
Schedule  K-1  Page  1  detailing 
components  of  Texas  Eastern's 
conunodity  cost  of  service  and 
associated  commodity  rates  were 
labeled  "Other".  "Gas",  and  "Standby", 
respectively.  These  columns  should 
have  been  labeled  'Transmission", 
"Gaa".  and  "Production  and  Storage". 

Texas  Eastern  requests  the 
Commission  accept  and  suspend  these 
tariff  sheets  until  September  1, 1988,  the 
end  of  the  suspension  period  fof  tariff 
sheets  originally  filed  on  March  1, 1988 
in  this  proceeding. 

Texas  Eastern  states  that  further 
revisions  in  the  tariff  sheets  filed 
herewith  may  be  required  at  the  time 
Texas  Eastern  moves  to  place  these 
rates  into  effect  on  September  1, 1988  to 
reflect  gas  plant  in  service  and  an 
updated  capitalization  structure  and 
also  to  reflect  tariff  changes  approved 
by  the  Commission  in  the  interim  period 
prior  to  September  1. 1988.  Texas 
Eastern  intends  at  that  time  to 
supplement  its  Statement  P  to  reflect 
these  finally  revised  tariff  sheets  and 
intends  to  provide  revised  statements 
and  schedules  to  the  extent  necessary. 

Texas  Eastern  states  that  as  required 
by  the  Commission's  March  31  crder 


supporting  workpapers  detailiBg  PCB- 
related  costs  inchided  in  each  coat  of 
service  aod  rata  base  account  are 
attached. 

Texas  Eastern  is  providing 
workpapers  letpac&ig  the  rerised  tariff 
sheeta  to  ttie  Staff  for  iiybnnational 
purposes. 

Copies  of  this  filing  are  being  served 
upon  all  parties  of  record  m  Docket  No. 
RP88-e7ero/. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  ^  a  motian  to 
intervene  or  protest  widi  the  Federal 
Energy  Regulatory  CoaunisskiD.  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  June  1, 196&  Protests  wiU  be 
considered  by  the  Commission  in 
determining  die  appropriate  action  to  be 
taken,  bat  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  0.  Casliell. 
Acting  Secretary. 
[FR  Doc.  88-12031  Filed  5-2&-88;  8:46  am] 
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[Dockat  Na  RP88-172-000] 

Nomiwest  Alarican  Pipeline  Co;  Twtff 
Ctuinges 

May  24. 198*. 

Take  notice  that  on  May  16. 1988. 
Northwest  Alaskan  Pipeline  Company 
("Northwest  Alaskan"),  295  ChipeU 
Way,  Salt  Lake  City,  Utah  84108-0889. 
tendered  for  filing  in  Dodcat  No.  RP88- 
172-000,  Twenty-Second  Revised  Sheet 
No.  5  to  its  FERC  Gas  TarffT  Original 
Vohone  No.  2. 

Northwest  Alaskan  states  diat  it  is 
submitting  Twenty-Second  Revised 
Sheet  No.  5  reflecting  a  deoaasa  in  total 
demand  charges  for  Canadian  gas 
purchased  by  Northwest  Alaskan  bom 
Pan-Alberta  Gaa  Ltd.  ("Pan-Alberta") 
and  resold  to  three  of  Northwest 
Alaskan's  four  US.  purchasers. 
Panhandle  Eastern  Pqw  Line  Company 
("Panhandle").  United  Gas  Pipe  Line 
Company  ("United")  and  Pacific 
Interstate  Transmission  Coospany 
("PIT'),  under  Rate  Schedules  X-2.  X-3 
and  X-4  respectively,  and  a  amall 
increase  in  total  demand  charges  for 
Northwest  Alaskan's  fourth  U.S. 
purchaser.  Northon  Natural  Gas 
Company.  Division  of  Enron  Corp. 
("Northern"  )  under  Rate  Schedule  X-1. 


Northwest  Alaskan  states  tint  it  is 
submitting  Twenty-Secoad  Revised 
Sheet  No.  5  pursuant  to  the  provisions  of 
the  amended  pordiase  ayeements 
between  Nordiwest  Alaskan  and 
Nortbem.  PanhamUe.  United  and  PIT, 
and  pursoant  to  Rate  Scfaedoles  X-1,  X- 
2,  X-3,  and  X-4,  which  provide  for 
Northwest  Alaskan  to  file  45  days  prior 
to  the  commencement  erf  the  next 
demand  charge  period  (July  1, 1986 
through  Deceaaber  31. 1968}  die  demand 
charges  and  demand  charge  adjustments 
which  Northwest  Alaskan  wiD  charge 
during  that  period. 

Northwest  Alaskan  requests  that 
Twenty-Second  Revised  Sheet  No.  5 
become  effective  July  1, 1968. 

Northwest  Alaskan  states  that  a  copy 
of  this  filing  has  been  served  on 
Northwest  Alaskan's  costoraers. 

Any  persrni  deriring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  die  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE..  Waafaington. 
DC  20428,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  June  1, 1988.  PTotesto  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  wflii  die 
Commission  and  are  availaUa  for  public 
inspection. 
Lou  D.  CmImH, 
Acting  Secretary. 

-  [FR  Doc.  12032  FUed  5-28-88;  ft45  am] 
siujNO  cooc  srir-oi-*! 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-3387-4] 

Environmental  Impact  Statements  and 
Regultloiw;AwRrt>imy  of  EPA 
CoreflMiits 

Availability  of  EPA  comments 
prepared  May  9, 1988  duoi^  May  13. 
1988  pursuant  to  the  Environmental 
Review  Process  (ERP).  under  section  300 
of  the  Clean  Air  Act  and  section 
102(2)(c)  of  the  National  Environmental 
Policy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  Activities  st 
(202)  382-5074. 

An  explanation  of  the  ratings  assigned 
to  draft  envirtBimental  impact 
statements  (ElSe)  was  published  in  FR 
dated  April  22. 1988  (53  FR  13318). 


Draft  EISs 

ERP  No.  D-AFS-L65125-OR.  Rating 
E02,  Silver  Fire  Recovery  Prc^t  Area. 
August  thru  November  1987  Silver 
Complex  Fire  Land  Management  I>lan, 
Implementation.  Siskiyou  National 
Forest,  Josephine  and  Curry  Counties, 
OR. 

Summary:  EPA  believes  diis 
document  represents  a  conscientious 
effort  to  accurately  disclose  the 
environmental  effects  (d  salvage  logging 
in  the  proiect  area.  However,  ttiis 
document  indicatea  that  temperature 
standards  and  anti-degradatian 
provisions  of  Oregon  State  Water 
Quality  Standards  may  be  exceeded  by 
the  project  Additional  information  is 
needed  to  support  the  final  EIS, 
including  a  detailed  water  quality/ 
fishery  monitoring  i^n,  and  a  critical 
assessment  of  the  uncertainty  in  the 
cumulative  ^ects  model  is  needed,  and 
the  way  in  which  this  uncertainty  would 
affect  the  EIS  conclusions  on  water 
quality /fishery  effects. 

ERP  Na  D-BLM-K65115-AZ.  Rating 
EC2,  Phoenix  Resource  Area 
Management  Plan,  Implementation. 
Apache,  Navajo,  Gila  MatiocHDa.  Pima. 
Pinal,  Santa  Cruz  and  Yavapai  Counties, 
AZ. 

Summary:  EPA  expressed 
environmental  concerns  with  project 
impacts  to  existing  watershed  and 
riparian  habitat  conditions  as  well  as 
with  related  water  quality  impacts. 

ERP  No.  D-BOP-E810e»-KY,  Rating 
ECl,  Manchester  Federal  Correctional 
Institution  Complex.  Constructioo  and 
Operation.  Clay  County.  KY. 

Summary:  EPA  has  reviewed  this 
document  and  requested  that  additional 
information  on  air  quality  and  the  water 
management  plan  needs  to  be  sddressed 
in  die  final  EIS. 

ERP  Na  D-FHW-E40714-GA,  Rating 
EC2,  US  411  Relocation.  US  41l/GA-aO 
Interchange  with  US  41  to  US  411 
Interchange  with  I-75t  Funding  and  404 
Permit  Bartow  County.  GA. 

Summary:  EPA  is  concerned  with 
stream  crossing  and  noise  impacts  and 
the  lack  of  detailed  mitigation  proposals 
to  offset  or  minimiia  these  losses. 

ERP  No.  DS-FHW-iC40158-€A,  RaHng 
EC2. 1-^/Santa  Ana  Freeway  Widening 
and  Interchanges  Reconstruction,  CA- 
22/57  Interchange  to  CA-55,  Additional 
Transitway  Coiwtniction  Alternative, 
CA-55  to  CA-22,  Fundmg  and  404 
Permit  Orange  County,  CA. 
Summary:  EPA  expressed 
environmental  concerns  because  of 
potential  adverse  air  quality  impacts. 
EPA  asked  diat  the  final  EIS  address  the 
potential  cumulative  impacts  of  all  1-5 


19334 


I 

Federal  Register  /  Vol.  53.  No.  103  /  Friday.  May  27.  1988  /  Notices 


r  /  Voi.  53.  No.  103  /  Friday,  May  27.  1988  /  Notices 


19935 


improvements  in  the  Santa  Ana 
Corridor,  the  project's  compliance  with 
the  State  Implementation  Plan  and 
mitigation  measures  to  offset  adverse  air 
quality  impacts. 

HnalElSs  | 

ERP  No.  F-AFS-K65089-CA..  Sequoia 
National  Forest,  Land  and  Resource 
Management  Plan,  Implementation,  ' 
Tulare,  Kern  and  Fresno  Counties,  CA. 

Summary:  EPA  requested  that 
additional  baseline  information  on  soil 
tolerance  and  water  quality  be  gathered 
and  analyzed  before  the  preferred 
alternative  is  implemented  d'le  to  the 
proposed  increases  in  Sequoia  National 
Forest  resource  outputs.  EPA  also 
requested  that  amendments  to  the  forest 
plan  discuss  potential  reforestation 
backlogs. 

ERP  No.  F-COE-4136098-do, 
Coldwater  Creek  Watershed  Flood 
Damage  Reduction  and  Related 
Improvement  Plan.  Implementation,  St. 
Louis  County,  MO. 

Summary:  EPA's  concern  with  the 
draft  EIS  were  adequately  responded  to 
in  this  document 


Dated  May  24. 1988. 
William  D.  Franklin, 

Acting  Director.  Office  of  Federal  Activities. 
[FR  Doc  88-12006  FUed  5-26-88;  8:45  am] 


[En-fm.-33«7-2] 

Envkonmental  Impact  Statements; 
AvaHabMHy 

Responsible  Agency:  Office  of  Federal 

Activities.  General  Information  (202) 

382-5073  or  (202)  382-5075: 
Availability  of  Environmental  Impact 

Statements  Filed  May  16, 1988  Through 

May  27, 1988  Punisant  to  40  CFR  1506.9. 

EIS  No.  880157,  Draft.  NFS.  AK,  Cape 
Krusenstem  National  Monument. 
Wilderness  Recommendations, 
Designation  or  Nondesignation,  AK, 
Due:  August  29, 1988,  Contract  Linda 
Nebel  (907)  257-2654. 

EIS  No.  880158,  Draft,  SCS,  CO.  McElmo 
Creek  Unit  Salinity  Control  Study. 
Onfarm  Irrigation  Improvements, 
Funding  and  Implementation, 
Montezuma  County,  CO,  Due:  July  11. 
1988,  Contact:  Sheldon  G.  Boone  (303) 
964-0295. 

mS  No.  880159.  Draft.  FHW.  OR. 
Tualatin-Sherwood/Edy  Road 
Improvements.  1-5  to  OR-99W. 
Funding  and  404  Permit,  Washington 
County,  OR,  Due:  July  18. 1988, 
Contact:  Dale  Wilken  (503)  399-5749. 

mS  No.  880160.  FSuppl,  FAA,  NH, 
Lebanon  Muncipal  Airport  Runway  18 
Extension.  Outer  Marker  and 


Compass  Locator  Facility  Installation. 
Approval  W.  Peter  Kochis  (617)  273- 
7157. 

OS  No.  880161,  Final,  FHW,  IN. 
Keystone-Rural  Corridor 
Improvement.  Pleasant  Run  Parkway 
North  Drive  to  IN-37/Fall  Creek 
Boulevard.  Funding.  Marion  County. 
IN.  Due:  June  27, 1988.  Contact:  LD. 
Tucker  (317)  269-7481. 

EIS  No.  880162,  Draft,  CDS.  MI, 
Ambassador  Bridge  Border  Station 
Expansion  and  Hubbard-Richard 
Housing  Project  Development,  Urban 
Development  Action  and  Community 
Development  Block  Grants,  Wayne 
County.  Ml.  Due:  July  11. 1988. 
Contact:  Robert  Davenport  (313)  224- 
0343. 

EIS  No.  880163.  Final.  EPA.  PR.  Arecibo. 
Maqaquez.  Ponce  and  Yabocoa 
Harbors.  Ocean  Dredged  Material 
Disposal  Site.  Designation.  PR,  Due: 
July  11, 1988.  Contact:  Robert  Witte 
(212)  264-6681. 

Amended  Notice 

EIS  No.  880082.  Final,  COE.  CO. 
Metropolitan  Denver  Water  Supply 
Project.  Two  Forks  Dam  and 
Reservoir  and  Williams  Fork  Gravity 
Collection  System  Construction,  404 
Permit  and  Approvals,  Douglas. 
Jefferson  and  Grand  Counties.  CO. 
Due:  June  10. 1988.  Contact:  Steven  G. 
West  (402)  221-3900.  Published  FR   3- 
25-88 — ^Review  period  extended. 

Dated:  May  24. 1988. 
William  D.  Franklin. 

Acting  Director,  Office  of  Federal  Activities. 
(FR  Doc.  88-12007  Filed  5-26-88;  8:45  am] 
BHJJNQ  COOC  tSaO-SO-M 


[FRL-338»-S] 

Office  Of  Policy,  Planning  and 
Evaluation  WorkstK>f>;  Toxic 
Sodimenta— Approaches  to 
Management;  Meeting 

The  following  meeting  will  be 
sponsored  by  the  U.S.  Environmental 
Protection  Agency  (US  EPA),  Office  of 
Pohcy.  Planning  and  Evaluation  (OPPE) 
and  will  be  open  to  the  public  for 
observation  limited  by  the  space 
available: 

Date:  June  15-17, 1988 
Time:  8:30-4:30  pm.  June  15:  8:30-5  pm. 

June  16;  8:30-12  noon  June  17. 
Place:  American  Management  Systems. 

1777  North  Kent  Street  14th  Floor. 

Penthouse  Room  314.  Ariington. 

Virginia  22209 
Purpose:  The  workshop  will  focus  on 

EPA.  state  and  ulhcr  federal  agencies 

experiences  in  managing  toxic 

sediments.  The  goal  is  to  develop 


general  guidance  on  the  best 
approaches  to  toxic  sediment 
management.  Interested  members  of 
the  public  are  invited  to  attend. 
Additional  information  may  be 

obtained  from:  Sally  Valdes-Cogliano. 

OPPE;  US  EPA.  401  M  St..  SW.. 

Washington.  DC  20460.  Telephones: 

FTS:  382-5871;  Commercial:  202-382- 

5871. 

Sally  J.  Vakiet-Cogliano. 

Ecologist,  Science-Policy  Integration  Branch. 

Office  of  Policy,  Planning  and  Evaluation. 

(FR  Doc  88-11985  Filed  5-26-88;  8:45  am] 
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[OPTS-44507:  FRL  3386-6] 

TSCA  Chemical  Testing;  Receipt  of 
Test  Data 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

SUMMAHV:  This  notice  announces  the 
receipt  of  test  data  on 
diethylenetriamine  (CAS  No.  111-40-0), 
tetrafluoroethylene  (CAS  No.  116-14-3) 
and  hexafluoropropene  (CAS  No.  116- 
15-4)  submitted  pursuant  to  ftnal  test 
rules  under  the  Toxic  Substances 
Control  Act  (TSCA).  Publication  of  this 
notice  is  in  compliance  with  section  4(d) 
of  TSCA. 

FON  FURTHER  INFORMATION  CONTACT: 

Michael  M.  Stahl,  Acting  Director,  TSCA 
Assistance  Office  (TS-799).  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency,  Rm.  EB-44. 401  M  St., 
SW.,  Washington.  DC  20460.  (202)  554- 
1404. 

SUPPLEMENTARY  INFORMATION:  Section  4 

(d)  of  TSCA  requires  EPA  to  publish  a 
notice  in  the  Federal  Register  reporting 
the  receipt  of  test  data  submitted 
pursuant  to  test  rules  promulgated  under 
section  4  (a)  within  15  days  after  it  is 
received. 

I.  Test  Data  Submissions 

A.  Diethylenetriamine 

Test  data  for  diethylenetriamine 
PET  A)  was  submitted  by  The  Dow 
Chemical  Company  pursuant  to  a  test 
rule  at  40  CFR  799.1575.  It  was  received 
by  EPA  on  May  12. 198&  The  submission 
describes  two  tests:  (1)  A  Drosophila 
sex-linked  recessive  lethal  (SLRL)  assay; 
and  (2)  an  in  vivo  cytogenetics  test 
(mouse  bone  marrow  micronucleus  test). 
Mutagenic  effects  testing  is  required  by 
this  test  rule. 

DETA  is  used  primarily  for  production 
of  paper  wet-strength  resins,  epoxy- 
curing  agents,  chelating  agents. 


lubricating  oil  and  fuel  additives, 
surfactants  and  oorrocion  inhibttwa. 

B.  FluoroaJJsenes 

Test  data  for  t«vo  fluoroalkenes. 
tetrafluoroethylene  (TFE)  and 
hexafhioropropene  (HFP).  w«re 
submitted  by  E.  L  du  Pont  de  Nemours 
and  Company,  Inc.  pursuant  to  a  test 
rule  at  40  CFR  7gftl70a  The  data  was 
received  by  EPA  on  May  16, 198a  Two 
final  study  reports  were  receved:  (1)  A 
mutagenicity  evaluation  of 
tetrafluoroethylene  in  the  CHO/HPRT 
assay:  and  (2)  a  mutagenicity  evaluation 
of  hexafluoropropene  in  the  CHO/HPRT 
assay.  Gene  mutation  in  somatic  cdla 
studies  are  required  by  tliis  test  rule. 

These  fluoroalkenes  are  used  as 
precursors  in  the  manufacture  of  highly 
specialized  polymers  and  elastomers. 

EPA  has  initiated  its  review  and 
evaluation  process  for  these  data 
submissions.  At  this  time,  the  Agency  is 
unable  to  provide  any  determination  as 
to  their  completeness. 

n.  Public  Record 

EPA  has  established  a  public  record 
for  this  TSCA  section  4(d)  receipt  of 
data  notice  (docket  number  OPTS- 
44507).  Tliis  record  includes  copies  of  all 
[  studies  reported  in  this  notice.  The 
record  is  available  for  inspectitm  from  8 
a.m.  to  4  p.m..  Monday  through  Friday, 
except  legal  holidays,  in  the  TSCA 
Pubhc  Docket  Office.  Rm.  NE-G004. 401 
M  St.  SW..  Washington.  DC  20460. 

Autfaority:  15  U.S.C  2603. 
Dated:  May  18. 1968. 
|.  Merenda. 

Director.  Existing  Chemical  Assessmeat 
Division,  Office  of  Toxic  Substances. 
[FR  Doc  88-11840  Filed  5-28-88;  8:45  am] 
SHxmo  cooE  mo  M  ■ 

IOPTS-140e96;  FRL-33S7-6} 

Access  to  ConfMentiai  Business 
information  by  ABT  Associates,  Inc^ 
Dynamac  Corp.  and  Mata  Ca 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 


r:  EPA  lias  authorized  its 
contractor.  ABT  Associates.  Inc  (ABT) 
of  Cambridge,  MA  and  its 
subcontractora.  Dynamac  Corporation 
(DYN)  of  RockviUe.  MD  and  the  Meta 
Company  (MET)  of  Cambridge,  MA 
access  to  information  which  has  been 
submitted  to  EPA  under  all  sections  of 
the  Toxic  Substances  Control  Act 
(TSCA).  Some  of  the  information  may  be 
claimed  or  determined  to  be  confidential 
business  information  (CBI). 


DATE:  Access  to  the  confidential  data 
submitted  to  EPA  will  occur  no  sooner 
than  June  13. 196a 
FOR  FURTHER  INFORMATION  CONTACT: 

Michael  M.  Stahl  Acting  Director.  TSCA 
Assistance  Office  (TS-799),  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency,  Rm.  EB-44. 401 M 
Street  SW.,  Washington,  DC  2046a  (202- 
554-1404). 

SUPPLEMENTARY  INFORMATION:  Under 
TSCA,  EPA  must  determine  whether  the 
manufacture,  processing,  distribution  in 
commerce,  use.  or  disposal  of  certain 
chemical  substances  or  chemical 
mixtures  may  present  an  unreasonable 
risk  of  injury  to  human  health  or  the 
enviromnent.  New  chemical  substances, 
i.e.,  those  not  listed  on  the  TSCA 
Chemical  Substances  Inventory,  are 
evaluated  by  EPA  under  section  5  of 
TSCA.  Existing  chemical  substances, 
i.e..  those  listed  on  the  TSCA  Inventory, 
are  evaluated  by  the  Agency  under 
section  4,  6,  and  8  of  TSCA.  Certain 
existing  chemical  substances  intended 
to  be  exported  to  foreign  countries  are 
required  to  be  reported  to  EPA  under 
section  12  of  TSCA.  New  and  existing 
chemical  substances  intended  to  be 
imported  into  the  United  States  are 
evaluated  by  EPA  under  section  13  of 
TSCA.  Petitions  received  by  EPA  to 
initiate  a  proceeding  for  the  issuance, 
amendment  or  repeal  of  a  rule  under 
section  4. 6.  or  8  or  an  order  under 
section  5(e)  or  6(b)(2)  are  evaluated  by 
EPA  under  section  21  of  TSCA. 

Under  contract  no.  68-01^283.  EPA's 
contractor  ABT.  55  Wheeler  Street 
Cambridge,  MA  and  its  subcontactors 
DYN.  11140  RockviUe  Pike.  RockviUe, 
MD  and  MET,  10  Holworthy  Street 
Cambridge,  MA  wiU  assist  the  Office  of 
Toxic  Substances*  (OTS)  Economics  and 
Technology  Division  by  providing  aid  in 
performing  chemistry,  chemical 
engineering,  economic  and  regulatory 
impact  analyses.  Primarily  these 
analyses  will  address  the  costs, 
economic  impacts,  benefits,  and 
regulatory  impacts  of  actions  proposed 
or  taken  under  TSCA  as  weU  as 
chemical  and  engineering  assessments 
supporting  TSCA  actions.  They  may 
involve  the  regulation  of  chemicals 
under  any  section  of  TSCA.  Also,  under 
contract  no.  68-02-4283,  EPA's 
Sttbcontactw  DYN  will  assist  OTS's 
Information  Management  Division  by 
providing  consultation  and  assistance 
on  safe  and  appropriate  storage  and 
access  of  CBI  on  various  computer 
systems. 

In  accordance  with  40  CFR  2.306(j), 
EPA  has  determined  that  under  contract 
no.  68-02-4283.  ABT,  DYN,  and  MET 
wiU  require  access  to  CBI  submitted  to 


EPA  under  TSCA  to  perform 

successfully  the  duties  specified  under 
the  contract.  ABT.  DYN,  and  MET 
personnel  wiU  be  given  access  to  aU 
information  submitted  under  aU  sections 
of  TSCA.  Some  of  the  information  may 
be  claimed  or  determined  to  be  CBI. 

EPA  is  issuing  this  notice  to  inform  all 
submitters  of  information  under  all 
sections  of  TSCA  that  EPA  may  provide 
ABT,  DYN,  and  MET  access  to  these 
CBI  materials  on  a  need-to-know  basis. 
AU  access  to  TSCA  CBI  under  this 
contract  will  take  place  at  EPA 
Headquarters  facilities. 

Qearance  for  access  to  TSCA  CBI 
under  this  contract  is  scheduled  to 
expire  on  September  30, 1990. 

ABT.  DYN.  and  MET  perscmnd  will 
be  required  to  sign  nondisclosure 
agreements,  will  be  briefed  oti 
appropriate  security  procedures  and 
must  pass  a  test  on  those  security 
procedures  before  they  are  permitted 
access  to  TSCA  CBL 

Dated:  May  17. 1988. 
Charies  L  Elkint, 

Director.  Office  of  Toxic  Substances. 
[FR  Doc.  68-11982  Filed  5-2&-«a;  8:45  am] 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Grants;  iiazardous  Materials  Training 
Program 

agency:  Federal  Emergency 
Management  Agency. 

action:  Notice. 

summary:  Notice  is  hereby  given  that 
FEMA  is  accepting  grant  applications  to 
develop  a  training  program  in 
Hazardous  Materials  under  SARA  Title 
III.  These  applications  wiU  be  limited  to 
federally  recognized  Indian  Tribes. 

date:  Grant  applications  must  be 
requested  from  FEMA.  National 
Emergency  Training  Center  by  June  1. 
1988. 

ADDRESS:  Requests  should  be  submitted 
to:  Federal  Einergency  Management 
Agency.  National  Emergency  Training 
Center,  Attention:  Procurement  Brandi. 
E-115, 16825  South  Seton  Avenue. 
Emifiitsbucg.  Maryland  21727. 

FOR  FURTHER  INFORMATION  CONTACT: 
EsteUe  F.  Marr  at  (301)  447-1077  (FTS 
652-1077). 

ErtsUa  F.  Man, 

Chief  Procurement  Branch. 

(FR  Doc  88-11953  Filed  5-26-88;  8:45  am] 
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FEDERAL  MARITIME  COMMISSION! 
Agreements)  Filed  ^  I 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s]  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street 
NfW..  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary.  Federal 
Maritime  Commission,  Washington,  DC 
20573,  within  10  days  after  the  date  of 
the  Federal  RegistOT  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  S  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement 

Agreement  No.:  224-002605-003. 
Title:  Port  of  Oakland  Preferential 
Assignment  Agreement. 
Parties: 

City  of  Oakland 
American  President  Lines,  Ltd. 

Synopsis:  The  proposed  agreement  is 
amended  to  provide  for  two  seven-year 
renewal  terms  of  the  basic  assignment. 

Agreement  No.:  224-200096-001. 
Title:  North  Carolina  Terminal 
Agreement.  | 

Parties:  ' 

North  Carolina  State  Ports  Authority 
Senator  Linie 

Synopsis:  The  agreement  is  amended 
to  provide  that  no  option  to  renew  the 
term  of  this  agreement  shaU  be         | 
implemented  until  filed  with  this 
Commission  and  effective  pursuant  to 
the  Shipping  Act  of  1984. 

Agreement  No.:  224-200120.  ' 

Title:  Port  of  Houston  Terminal 
Agreement 

Parties: 

Cavalair  Corp.  (CC) 

ITO  Corp.  (ITO) 

Kerr  Steamship  Co.,  Inc.  (KSC) 

Synopsis:  The  proposed  agreement 
provides  for  CC.  ITO  and  KSC,  as 
shareholders  of  Fairway  Terminal 
Corporation,  to  furnish  stevedore 
services  at  Barbours  Cut  Terminal  in  the 
Port  of  Houston.' 

Agreement  No.:  224-003975-004. 
Title:  Port  of  Longview,  Washington 
Lease  Agreement 
Parties: 

Port  of  Longview 
Continental  Grain  Company 


Synopsis:  The  proposed  agreement  is 
amended  to  provide  for  seven  additional 
one-year  renewal  terms  of  the  basic 
lease. 

By  Order  of  the  Federal  Maritime 
Commission. 
Dated:  May  24, 1988. 

Joseph  C  Polking. 

Secretary. 

(FR  Doc.  88-12020  Filed  5-26-88;  8:45  am] 
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Agreefnent(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC  Office  of  the  Federal 
Maritime  Commission.  1100  L  Street 
NW..  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission.  Washington,  DC 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  213-010885-002. 

.Title:  Mitsui  O.S.K.  Lines.  Ltd.  and 
Kawasaki  Kisen  Kaisha,  Ltd.  Space 
Charter  and  Sailing  Agreement  in  the 
Far  East-U.S.  Pacific  Coast  Trades. 

Parties: 

Mitsui  O.S.K.  Lines,  Ltd. 

Kawasaki  Kisen  Kaisha,  Ltd. 

Synopsis:  The  proposed  amendment 
would  delete  EAC  Transpacific  Service, 
Ltd.  as  a  party  to  the  agreemet. 

By  Order  of  the  Federal  Maritime  , 
Commission. 

Dated:  May  24. 198& 
loaeph  C  Polking. 
Secretary. 
[FR  Doc  88-12021  Filed  5-26-48: 8:45  am] 
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(Fad  FIndino  kivestlsation  No.  17] 

Rates,  Ctiarges  and  Servlcet  Provided 
at  Marine  Terminal  Facilities;  Order 
Extending  Inveetigation 

May  24, 1988. 

The  Commission  instituted  this 
nonadjudicatory  investigation  on  May 
14. 1987.  to  examine  the  furnishing  of 
marine  terminal  facilities  and  services  in 
connection  with  the  transfer  of  cargo 


between  an  ocean  common  carrier,  on 
the  one  hand,  and  a  shipper  or 
consignee  or  other  means  of 
transportation,  on  the  other.  The 
Commission  directed  the  Investigative 
Officer  to  provide  a  final  report  of 
findings  and  recommendations  no  later 
than  one  year  after  publication  of  the 
Order  in  the  Federal  Register  (52  FR 
18743,  May  19, 1987).  The  Investigative 
O^icer  has  now  advised  that  an 
additional  sixty  days  will  be  needed  for 
submission  of  a  final  report. 

Therefore,  it  is  ordered,  That  the 
Investigative  Officer  shall  issue  to  the 
Commission  a  final  report  of  findings 
and  recommendations  on  or  before  July 
18,198a 

By  the  Commission. 
Joseph  C  Polking. 
Secretary. 
(FR  Doc.  88-12022  Filed  5-26-88;  8:45  am] 

BMJJNG  COOC  OTSO-OI-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Agency  Forms  Submitted  to  the  Office 
of  Management  and  Budget  for 
Clearance 

Each  Friday  the  Department  of  Health 
and  Human  Services  (HHS)  publishes  a 
list  of  information  collection  packages  it 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  The  following  are  those 
packages  submitted  to  OMB  since  the 
last  hst  was  published  on  May  20. 1988. 

Health  Care  Financing  Administration 

(Call  Reports  Clearance  Officer  on 
301-594-1238  for  copies  of  package) 

1.  Licensure  Forms  for  the  Clinical 
Laboratory  Improvement  Act  (CLIA) — 
0938-0151— The  CLIA  of  1967  requires 
that  clinical  laboratories  soliciting  or 
accepting  specimens  in  interstate 
commerce  hold  a  valid  license  or  letter 
of  exemption  for  licensure  issued  by  the 
Secretary  of  Health  and  Human 
Services.  Respondents:  Businesses  or 
other  for-profit.  Small  businesses  or 
organizations.  Number  of  Respondents: 
6,359;  Frequency  of  Response:  Annually; 
Estimated  Annual  Burden:  1.851  hours. 

2.  Comprehensive  Outpatient 
Rehabilitation  Facility  Survey  Forms 
and  Information  Collection 
Requirements— 0938-0267— In  order  to 
participate  in  the  Medicare.  Medicaid 
Program  as  a  CORF  providers  most  meet 
Federal  conditions  of  participation. 


These  forms  are  used  to  record 
compliance  with  the  conditions  and 
report  it  to  HCFA.  Respondents:  State  or 
local  governments.  Number  of 
Respondents:  54;  Frequency  of 
Response:  Annually;  Estimated  Annual 
Burden:  526.5  hours. 
OMB  Desk  Officer  Allison  Herron. 

Office  of  Human  Development  Services 

(Call  Reports  Clearance  Officer  on 
202-472-4415  for  copies  of  package) 

1.  State  Program  Report,  Title  III  of  the 
Older  Americans  Act.  Grants  for  State 
and  Community  Programs  on  Aging — 
0980-0004— and— 0980-0120— Comply 
with  statutory  requirements  relative  to 
annual  reporting  on  Titie  III  services 
and  programs  for  the  aged,  monitor 
Program  operations,  respond  to 
Congress,  OMB,  GAO  and  others. 
Respondents:  State  or  local 
governments.  Number  of  Respondents: 
59;  Frequency  of  Response:  C)ne-time; 
Estimated  Burden:  1,033  hours. 

OMB  Desk  Officer  Shannah  Koss- 
McCallum. 

Public  Health  Services 

(Call  Reports  Clearance  Officer  on 
202-245-2100  for  copies  of  package) 

National  Institutes  of  Health 

1.  Primary  Prevention  (Smoking)  of 
Cancer  in  Black  Populations:  Physican 
Delivered  Intervention — NEW — ^A 
Physician  delivered  smoking  cessation 
program  will  be  assessed  using  in- 
person  interviews  and  telephone 
surveys  along  with  chemical  validation 
of  smoking  cessation.  The  data  will  help 
guide  NCI's  National  Cancer  Prevention 
and  Control  program  and  provide 
needed  information  to  assess  the 
effectiveness  of  a  physician  delivered 
smoking  cessation  program  in  the  black 
population  which  is  disproportionately 
effected  by  cancer  mortality. 
,  Respondents:  Individuals  or  households. 
Number  of  Respondents:  1,372; 
Frequency  of  Response:  Single-time; 
Estimated  Annual  Burden:  201  hours. 

OMB  Desk  Officen  Shannah  Koss- 
McCallum. 

As  mentioned  above,  copies  of  the 
information  collection  clearance 
packages  can  be  obtained  by  calling  the 
Reports  Clearance  Officer,  on  one  of  the 
following  numbers: 
PHS:  202-245-2100 
HCFA:  301-594-1238 
OHDS:  202-472-4415 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
•   directly  to  the  appropriate  OMB  Desk 
'  Officer  designated  above  at  the 
following  address:  OMB  Reports 
Management  Branch.  New  Executive 
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Office  Building,  Room  3208.  Washington. 
DC  20503.  ATTN:  (name  of  OMB  Desk 
Officer). 

Date:  May  23, 1988. 
James  F.  Trickett 

Deputy  Assistant  Secretary.  Administrative 

and  Management  Services. 

(FR  Doc  88-11951  Filed  5-26-88;  8:45  am] 
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Agency  for  Toxic  Substances  and 
Disease  Registry 

Pilot  and  Epidemiologic  Studies  To 
Determine  the  Relationship  Between 
Human  Exposure  to  Hazardous    ' 
Substances  and  Adverse  Health 
Outcomes;  Program  Announcement 
and  Notice  of  Avallabiiity  of  Funds  for 
Fiscal  Year  1988 

The  Agency  for  Toxic  Substances  and 
Disease  Repstiy  (ATSDR)  announces 
that  competitive  Grant  and  Cooperative 
Agreement  applications  are  being 
accepted  to  provide  financial  assistance 
for  States  to  conduct  Pilot  and 
Epidemiologic  studies  to  determine  the 
relationship  between  human  exposure  to 
hazardous  substances  in  the 
environment  and  adverse  health 
outcomes.  The  Catolog  of  Federal 
Domestic  Assistance  number  is  13.161. 

Program  Objective 

The  objective  of  this  program  is  to 
assist  the  recipients'  capability  to 
characterize  the  relationship  between 
exposure  to  hazardous  substances  and 
adverse  health  outcomes  through  the 
development  and  use  of  site-specific 
health  study  protocols,  studies  at 
multiple  sites  with  similar  hazardous 
substances,  and  the  implementation  of 
site-specific  or  multiple-site  health 
investigations. 

Project  Types 

Financial  and  technical  assistance 
will  be  provided  to  the  recipients  for 
conducting  the  following  types  of 
projects: 

A.  Pilot  Studies 

1.  Symptom/disease  prevalence 
studies— -Symptom  and  disease 
prevalence  studies  consist  of  a 
measurement  of  self-reported  disease 
occurrence  which  may  be  validated 
through  medical  records,  if  available. 
This  study  will  collect  citizens'  health 
concerns  in  a  standardized  manner  and 
determine  if  a  health  problem  may  exist 
in  the  community  which  requires  further 
investigation.  If  unusual  disease 
occurrence  is  discovered,  additional 
investigations  to  determine  etiologic 
factors  may  be  undertaken. 


Reconunendations  will  be  developed  for 
identified  health  problems  which  may 
include  public  education,  additional 
environmental  samphng,  biological 
exposure  studies,  epidemiologic  studies, 
regisbries,  surveillance  projects,  or 
remedial  actions. 

2.  Exposure  studies — Biological 
sampling  of  persons  at  potentially  high 
risk  of  exposure  will  be  performed  to 
determine  if  exposure  can  be  verified. 
Test  results  will  be  compared  to 
pubhshed  normal  values  or  compared 
with  unexposed  reference  populations. 
The  biological  tests  may  include  direct 
assay  of  diemicals  or  their  metabolites 
or  an  indirect  assay  testing  for  other 
biological  markers  of  exposure.  If 
exposure  to  hazardous  substances  can 
be  verified,  additional  investigations  to 
determine  if  adverse  health  effects  are 
occurring  may  be  recommended.  Follow- 
up  recommendations  may  include  public 
education,  additional  environmental 
sampling,  additional  biological  exposure 
studies,  epidemiologic  studies,  registries, 
surveillance  projects,  and/or  remedial 
actions. 

3.  Cluster  investigation  studies — 
Investigations  of  putative  disease 
clusters  will  be  conducted  to  determine 
if  the  cases  do  represent  an  unexpected 
excess  in  the  number  of  cases  present  in 
the  concerned  conununity. 
Investigations  will  consist  of 
confirmation  of  the  case  reports; 
determine  if  they  represent  an  unusual 
disease  occurrence;  and.  if  possible, 
investigate  possible  etiologic  and 
environmental  factors.  Follow-up 
recommendations  may  include  public 
education,  additional  environmental 
sampling,  additional  biological  exposure 
studies,  epidemiologic  studies,  registries, 
surveillance  projects,  and/or  remedial 
actions. 

B.  Epidemiologic  Studies 

Analytic  investigations  evaluate  the 
possible  causal  relationships  between 
exposure  to  hazardous  substances  and 
disease  outcome  by  testing  a  scientific 
hypothesis.  Information  such  as  the 
strength  of  the  association  between  two 
factors  and  biological  plausibility  of  the 
outcome  is  to  be  considered.  Case- 
control,  cohort,  cross-sectional,  survival, 
or  other  scientifically  valid  study 
designs  may  be  considered. 
Recommendations  may  include  public 
education,  additional  environmental 
sampling,  registries,  surveillance 
projects  or  remedial  actions. 

Type  of  Assistance 

Awards  resulting  from  this 
announcement  will  be  either  Grants  or 
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€k>operative  Agreements.  Up  to  20 
awards  will  be  made. 

Determination  of  Which  Instrument  to 
Use 

Applicants  must  specify  the  type  of 
award  for  which  they  are  applying, 
either  grant  or  cooperative  agreement 
The  funding  agency  will  review  the 
applications  in  accordance  with  the 
appropriate  criteria.  Projects  funded 
through  a  cooperative  agreement  that 
involves  collection  of  information  from 
10  or  more  individuals  will  be  subject  to 
review  under  the  Paperwork  Reduction 
Act 

Program  Raqidrammits 

A.  Cooperative  Agreements 

In  a  Cooperative  Agreement  the 
funding  agency  will  assist  the 
collaborator  in  conducting  the  studies  to 
determine  the  relationship  between 
exposure  to  hazardous  substances  and 
illness.  The  application  should  be 
presented  in  a  manner  that 
demonstrates  the  applicant's  ability  to 
address  the  health  problem  in  a 
collaborative  manner  with  the  funding 
agency. 

The  Cooperative  Activities  of  the 
recipient  agency  and  the  funding  agency 
are  as  follows: 

1.  Recipient  Activities 

a.  Background  review — Review 
environmental  sampling  information, 
human  disease  surveillance  information, 
and  other  appropriate  information  to 
identify  populations  potentially  exposed 
to  hazardous  substances. 

b.  Study  design  and  implementation — 
Design,  develop,  and  implement  a 
protocol  to  conduct  the  necessary  pilot 
or  epidemiologic  study.  The  protocol 
will  cover  all  aspects  of  the  project. 

c.  Peer  review — Recipient  with 
assistance  from  the  funding  agency,  will 
conduct  a  peer  review  of  the  proposed 
study  protocol  prior  to  implementation 
of  the  pilot  or  epidemiologic  study  and 
at  the  completion  of  the  study  prior  to 
submission  to  the  funding  agency.  The 
peer  review  should  be  conducted  by  a 
scientific  committee  with  appropriate 
representation  to  objectively  evaluate 
the  study  findings. 

d.  Recipient  is  expected  to  maintain 
accurate  and  timely  accounting  records 
with  proper  classiBcation  of 
expenditures  in  order  to  allow  a  full  cost 
recovery  of  funds  awarded  under  the 
Grant  or  cooperative  agreement 

e.  Recipient  is  requited  to  provide 
proof  by  way  of  citation  to  state  code  or 
regulation  or  other  state  pronouncement 
given  the  authority  of  law,  that  medical 
informatirai  obtained  pursuant  to  the 


agreement  pertaining  to  an  individual, 
and  therefore  considered  confidential, 
will  be  protected  from  disclosure  when 
the  consent  of  the  individual  to  release 
identifying  information  is  not  obtained. 

2.  ATSOR  Activities 

a.  Assist  in  the  development  of  the 
pilot  or  epidemiologic  study. 

b.  Assist  in  the  analysis  of 
information  on  background  morbidity 
and  mortality  rates  for  the  study  area. 

c.  Provide  epidemiologic  and  other 
technical  assistance  in  both  the  planning 
and  implenentatioa  phases  <A  the  field 
work  called  for  under  the  study 
protocol 

d.  Consult  with  and  assist  in 
monitoring  the  collection  and  handling 
of  information  and  the  sampling  and 
testing  activities. 

e.  Participate  in  the  statistical  and 
epidemiologic  analysis. 

f.  Collaborate  in  the  interpretation  of 
the  study  findings. 

g.  Collaborate  with  recipient  in 
organizing  and  conducting  a  peer  review 
of  study  protocol  and  the  results  of  the 
study  prior  to  pubUcation  and 
submission  of  the  final  report. 

B.  Grants 

A.  grant  application  should  be 
presented  in  a  manner  that 
demonstrates  the  applicant's  ability  to 
address  the  environmental  health 
problem.  In  addition  to  financial  support 
requested,  the  application  should 
indude  a  protocol  to  conduct  the  pilot  or 
epidemiologic  study  for  the  problems 
identified  in  the  Pre-Application  (see 
Applications  A).  The  protocol  shoidd 
contain  consent  forms  and 
questionnaires,  baseline  morbidity  and 
mortality  information,  the  procedure  to 
collect  biologic  and  environmental 
specimens,  laboratory  analysis  and 
medical  evaluation  of  test  results  of 
biologic  specimens,  statistical  and 
epidemiologic  analysis  of  study 
information,  and  a  description  of  the 
safeguards  to  protect  the  confidentiahty 
of  individuals  on  whom  data  is 
collected. 

The  applicant  must  conduct  a  peer 
review  of  the  pilot  or  epidemiologic 
study  as  described  under  Cooperative 
Agreements  A.l(c)  above. 

Availability  of  Funds 

It  is  anticipated  that  awards  %vill  be 
for  a  12-month  budget  period  with  a 
proposed  project  period  ranging  from  1 
to  5  years.  Approximately  $3,000,000  will 
be  available  in  Fiscal  Year  196a  It  is 
anticipated  that  up  to  20  cooperative 
agreements/grants  will  be  funded. 
ATSDR  anticipates  that  funds  will  be 
available  to  expand  the  number  of 


cooperative  agreements/grants  in  future 
years  to  all  States  and  Territories, 
depending  upon  the  needs  in  these 
jurisdictions. 

Authority 

ATSDR's  authority  to  enter  into 
cooperative  agreements  and/or  grants 
with  States  to  conduct  health  studies  is 
set  forth  in  section  104(i){15)  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  as  amended  by  the  Superfund 
Amendments  and  Reauthorization  Act 
(42  U.S.C.  9604{i){15)). 

Eligible  Applicants 

The  only  eligible  applicants  are  the 
official  health  agencies  of  the  States, 
including  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  Guam,  the  Federated 
State  of  Micronesia,  the  Republic  of  the 
Marshall  Islands,  the  Republic  of  Palau, 
the  Northern  Mariana  Islands,  and 
American  Samoa.  Local  health 
jurisdictions  may  apply  with  the 
concurrence  of  the  State  Health  Officer. 

Application  Submission  and  Deadline 
Dates 

The  original  and  two  copies  of  the 
application  (PHS  Form  5181-1  revised  3- 
86)  must  be  submitted  to  Chief,  Grants 
Management  Branch;  Procurement  and 
Grants  Office:  Centers  for  Disease 
Control;  255  East  Paces  Ferry  Road  NE., 
Room  321;  Atlanta,  Georgia  30305. 
Applications  will  be  accepted 
throughout  the  fiscal  year  only  after  the 
applicant  has  been  informed  in  writing 
by  the  Grants  Office  that  the  pre- 
application  has  been  reviewed  and 
ATSDR  will  consider  a  formal 
application. 

Formal  Applicadon  Content 

In  a  narrative  format,  the  applicant 
should  include  a  discussion  of  those 
areas  listed  under  "Program 
Requirements"  as  they  relate  to  this 
proposed  program.  Since  these  criteria 
serve  as  the  basis  for  evaluating  the 
application,  omissions  or  incomplete 
information  may  affect  the  rating  of  the 
apphcation. 

Other  Submission  and  Review 
Information 

Applications  are  not  subject  to  review 
as  governed  by  Executive  Order  12372 
entitled  "Intergovernmental  Review  of 
Federal  Programs." 

Scheduling  and  Reporting 

The  length  of  time  the  program  will 
continue  in  any  State  will  depend  upon 
the  complexity  of  these  problems 


associated  with  any  particular 
hazardous  substance  site. 
1     Annual  performance  and  financial 
status  reports  are  required  no  later  than 
90  days  after  the  end  of  each  budget 
period.  Final  financial  status  and 
performance  reports  are  requested  90 
days  after  the  end  of  each  project 
period. 

At  a  minimum,  an  annual  meeting  will 
be  held  between  the  recipients  and 
ATSDR  staff  to  discuss  program 
progress,  problems,  etc. 

.  Methods  and  Criteria  for  review 

A.  Review  Procedure 

Applications  will  be  reviewed  by  an 
ad  hoc  review  group  established  in 
accordance  with  the  Public  Health 
Service  Grants  Administration  Manual. 
Part  134. 

B.  Competitive  Funding 

Competing  activities,  including  the 
initial  application  for  a  new  project 
period,  will  be  reviewed  and  evaluated 
according  to  the  following  criteria: 

1.  Scientific  and  Technical  Review 
Criteria  of  New  Applications 

a.  Relevance  of  the  proposal  to  the 
objective  of  this  program. 

b.  Demonstrated  experience  in 
evaluating  human  exposures  to 
hazardous  substances  in  the 
environment  through  multi-media 
exposure  pathways. 

c.  Training  and  experience  of  staff  to 
be  assigned  to  and/or  hired  for  the 
project. 

d.  Suitability  of  facilities  and 
equipment  available  or  to  be  purchased 
for  the  project. 

e.  Appropriateness  of  the  requested 
budget  relative  to  the  work  proposed. 

f.  Capability  of  the  applicant  and  its 
consultants  to  carry  out  the  tasks 
involved  in  the  project. 

g.  Soundness  and  innovation  of  the 
proposed  approach  to  the  range  of 
activities  presented  in  the  project 

h.  Capability  of  the  applicant's 
administrative  structure  to  foster 
successful  scientific  and  administrative 
management  of  a  study  as  described  in 
the  application. 

i.  Adequacy  of  the  proposed  time 
frame  for  completion  of  studies. 

2.  Review  of  Continuation  Applications 

Continuation  awards  within  the 
project  period  will  be  made  on  the  basis 
of  the  following  criteria:  (1)  Satisfactory 
progress  in  meeting  project  objectives; 

(2)  objectives  for  the  new  budget  period 
are  realistic  specific,  and  measurable; 

(3)  proposed  changes  in  described  long- 
term  objectives,  methods  of  operation. 


need  for  grant/cooperative  agreement 
support,  and/or  evaluation  procedures 
will  lead  to  achievement  of  project 
objectives;  and  (5)  the  budget  request  is 
clearly  justified  and  consistent  with  the 
intended  use  of  cooperative  agreement/ 
grant  funds. 

Applications 

A.  Pre-Applications 

Formal  applications  will  be  solicited 
by  the  Grants  Management  Officer  only 
after  a  pre-application  is  received, 
reviewed,  and  approved  by  ATSDR.  The 
pre-application  (two  to  three  pages  plus 
a  proposed  budget  with  justification) 
should  be  submitted  only  after  the 
completion  of  a  health  assessment  or  an 
emergency  response  report  which 
indicates  a  potential  health  problem  or 
after  a  review  of  relevant  health-related 
information  indentifies  the  existence  of 
a  health  problem  or  potential  exposures 
which  require  public  health 
investigation  actions. 

Pre-applications  should  be  submitted 
using  PHS  Form  5161-1  (revised  3-66). 
The  original  and  two  copies  of  the  pre- 
application  must  be  submitted  to:  Chief, 
Grants  Management  Branch; 
Procurement  and  Grants  Office;  Centers 
for  Disease  Control;  255  East  Paces 
Ferry  Road  NE.,  Room  321;  Atlanta. 
Georgia  30305. 

Specific  Criteria  Necessary  to  Initiate  an 
Exposure  Study 

1.  Human  exposure  is  believed  to  be 
occurring  because  of  direct  human 
interaction  with  a  pathway  of  exposure, 
such  as  direct  contact,  inhalation,  or 
ingestion,  known  to  be  contaminated  by 
a  hazardous  substance;  and 

2.  People  potentially  exposed  along 
this  pathway  can  be  identified  and 
located  for  testing;  and 

3.  Adequate  quality  controlled  and 
sensitive  laboratory  test  is  available  to 
detect  the  presence  of  the  hazardous 
substance,  its  metabolite,  or  other 
biological  market  known  to  be  closely 
associated  with  exposure  which  is 
measurable  in  some  biological  tissue  or 
fluid;  and 

4.  Adequate  resources  and  local 
cooperation  are  available;  and 

5.  Previous  experience  and  scientific 
knowledge  are  inadequate  or 
insufficient  to  predict  if  biological 
uptake  of  hazardous  substances  or 
illness  would  occur  under  the 
environmental  conditions  present  at  the 
site. 

Specific  Criteria  Necessary  to  Initiate  a 
Symptom/Disease  Prevalence  Study 

1.  The  presence  of  a  human 
population  in  the  vicinity  of  a  hazardous 
substance  site;  and 


2.  Exposure  of  a  human  population  to 
a  hazardous  sub8tance(s)  has  been 
documented  or  a  reasonable  concern  for 
the  potential  of  a  yet  undefined  route  of 
exposure;  and 

3.  Reasonable  concern  generated  by 
reports  of  disease  occurrences  in  the 
community;  and 

4.  Either  no  available  information 
regarding  the  potential  for  exposure 
observed  at  other  similar  sites  or 
previously  documented  exposures 
observed  occurring  at  other  similar  sites; 
and 

5.  Adequate  resources  and  local 
cooperation  are  available. 

Specific  Criteria  Necessary  to  Initiate 
Cluster  Investigation  Studies 

1.  The  presence  of  a  human 
population  in  the  vicinity  of  a  hazardous 
substance  site;  and 

2.  Exposure  of  a  human  population  to 
a  hazardous  substance(8)  has  been 
documented  or  a  reasonable  concern  for 
the  potential  of  a  yet  undefined  route  of 
exposure;  and 

3.  Reasonable  concern  generated  by 
reports  of  disease  occurrences  in  the 
community;  and 

4.  Either  no  available  information 
regarding  the  potential  for  exposure 
observed  at  other  similar  sites  or 
previously  documented  exposures 
observed  occurring  at  other  similar  sites; 
and 

5.  Case  information  can  be  located  or 
collected  to  verify  the  disease  and 
document  the  geographic  and  temporal 
occurrence  of  the  cases;  and 

6.  Biological  plausibility  between  the 
hazardous  substances  at  the  site  and  the 
disease  cases  being  reported;  and 

7.  Adequate  resources  and  local 
cooperation  are  available. 

Specific  Criteria  Necessary  to  Initiate 
Epidemiologic  Studies 

1.  Biological  levels  indicating  the  level 
of  exposure  are  available  or  can  be 
obtained  or  when  other  similarly 
predictive  surrogate  measure  of 
exposure  can  be  obtained;  and 

2.  The  possible  effects  of  the  exposure 
are  known;  and 

3.  The  health  effect  is  relatively 
specific  or  is  caused  only  by  the 
exposure;  and 

4.  Enough  people  are  exposed  to  allow 
statistically  valid  conclusions  for  the 
study;  and 

5.  Adequate  resources  and  local 
cooperation  are  available. 

Information 

Further  information  on  this  project 
may  be  obtained  fit>m: 
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I^rey  A.  LybaigBC  MIL.  GUei 
Epidemiolqgin 
Agency  fOTTrfc  fkiLlima  and 
Disease  Seprtnt.  tVSCHiftcni  Road 
NE.,  Mailstop  F38,  Atlanta.  Georgia 
30333.  40l/48»'4aoa 
and/or 

Nealean  K.  Austin,  Grants  Management 
Specialiat.  ftwaBBneBtand  Grants 
Office.  Ctaalen  ior  Disease  Control, 
255  East  I^on  Ferry  Road  NB.,  Room 
321,  Atlanta.  Gaoigia  30305. 404/842- 
6575. 

Dated  M^  23. 1988. 
Walt«R.DowaB. 

Acting  Administrator.  Agency  for  Toxic 
SubBtoBces  amdOmeaseMegistry. 
[FR  Doc  B8-tSamed  S-28-88: 8:45  am] 
MLUM  COOK 


Food  and  Drug  Admbitotratlon 
(Docket  Ma  M^-042S/CP] 


Protok  Inc^  Hip  Joiat  Itetal/Canmlcy 
PolyiiMi  Sanii  Constrainad  Camantad 
or  Uncamantad  Piualtiaaiat  Panal 
Racommandatton  on  PatHion  f or 
Radaaaification 


:  Food  and  Drug  Administration. 
ACnoft  Notice. 


:  The  Food  and  Drug 
Administntion  (FDA)  is  issuing  for 
public  comment  the  recommendation  of 
the  Orthopedic  and  Rdiabilitation 
Devices  Panel  (the  Panel).  The  Panel 
recommended  that  FDA  reclassify  the 
hip  joint  metal/ceramic/polymer  semi- 
constrained  cemented  or  uncemented 
prosthesis,  excluding  the  ceramic 
acetabular  cup,  from  class  in  (premarket 
approval)  into  class  n  (performance 
standards).  The  Panel  made  this 
recommendation  after  the  review  of  a 
reclassification  petition  filed  by 
PROTEK.  Inc..  Indianapolis,  IN.  FDA  is 
also  issuing  for  public  comment  its 
tentative  findings  on  the  Panefs 
recommendation.  After  reviewing  any 
public  comments  on  the 
recommendation  and  FDA's  tentative 
findings.  FDA  will  approve  or  deny  the 
reclassification  petition  by  order  in  the 
form  of  a  letter  to  the  petitioner.  FDA's 
decision  on  the  petition  will  be 
announced  in  the  Federal  Register. 
DATE  Comments  by  July  28. 198a 
AOORKSa:  Written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  Rm. 
4-62,  5600  Fishers  Lane,  Rockville.  MO 
20657. 

FOfi  FUfrrHCfi  mramiATiON  contact: 
Thomas  J.  Callahan,  Center  for  Devices 
and  Radiological  HeaUh  ((ffZ-410). 


Food  and  Dng  AiiBimistT«tioii..87S7 
Gaoigia  An.,  Silver  Spnng,  hffl  20010 
301^U7-n38. 

October  IS,  1986,  FROTEK,  Inc., 
Indianapolis,  IN  46278,  submitted  to 
FDA  under  section  513(f)(2)  of  the 
Federal  Food.  Drug,  and  Coamelic-Act 
(the  act)  (21  U.S.C.  3eOc(Q(2))  and  21 
CFR  860134  a  reclasaflication  pcftition 
for  a  device  |Rel  1).  The  petiti(»er 
requested  that  the  hip  joint  metal/ 
cerami^|X>)|imer  sem-iconstraiaed 
oementedor  tmcemented  prosthesis, 
ewduding  4he  ceramic  Acetabular  cup. 
be  reclassified  from  class  UI  into  class 
n.  Thestdjject  device  is  automatically 
classified  mto  class  IH  under  section 
513(f)(1)  of  the  act  because  it  is  not  a 
preamendiBento  device  (i.e.,  a  device 
that  was  in  oommodal  distributioa 
before  May  28, 1976),  and  it  is  neither 
substantially  equivalent  to  a 
preamendmeats  device  nor  substantially 
equivalent  to  any  poatamendments 
device  (i.e..  a  device  that  has  been 
placed  in  commercial  distribution  since 
May  28, 1976),  which  has  subsequently 
been  classified  into  class  II  or  class  I. 

Section  513(f)(2)  of  the  act  provides 
that  a  manufacturer  or  importo'  of  a 
device  classified  into  class  III  under 
section  513(f)(1)  of  llttact  may  file  a 
petition  for  reclassification  of  the  device 
into  class  I  or  class  II.  FDA's  regulations 
in  21  CFR  860.134  set  fordi  ±e 
procedures  for  the  filing  and  review  of  a 
petition  for  reclassificatian  of  such  class 
in  devices.  For  purposes  of 
reclassification  of  the  hip  jnnt  metal/ 
ceramic/ polymer  semi-constrained 
caaiented  or  uncemented  prosthesis, 
excluding  the  co'amic  acetabular  cup.  it 
is  necesaaiy  to  show  that  the  proposed 
new  class  has  suffictent  controls  to 
provide  reasonable  assurance  of  Ae 
safety  and«&ctiveness  of  die  device. 

Oooaistent  with  the  act  and  the 
regulations,  the  agency  referred  the 
reclassification  petition  to  the  Panel, 
and  on  October  31, 1986,  during  an  open 
public  meeting,  die  Panel  recommended 
that  flM'Tedassifytfae  generic  tjrpe  of 
device  from  class  III  into  class  U.  The 
Panel  also  recommended  that  FDA 
assign  to  this  type  of  device  the 
designation  "hip  jont  metal /ceramic/ 
polymer  semi-constrained  cemented  or 
uncemented  prosthesis." 

L  Background 

Originally  the  hip  joint  metal/ 
ceramic/polymer  semi-constrained 
cemented  or  uncemented  prosthesis, 
excluding  the  ceramic  acetabular  cup,  as 
a  system  could  have  been  classified  as  a 
class  II  device,  except  for  the  presence 
of  the  ceramic  head.  The  system, 
without  the  ceramic  head,  is 


substantiafly  eqoiwalent  to  other  devices 
that  have  been«laiaified  by  tfie  agency 
(seeihe  raetal/pefymo'  aeaii- 
UMrttietoed  oomented  pwediesis  (21 
CFR  nSJaS^).  However,  iie  presence         j 
of  the  cOTonic  head  creates  a  '^w 
dei^oe"  fliat  has  been  aatomaticaUy 
classified  into  dais  ffl  by  operation  of 
law  (see  21  U.S.C.  360c(f)).  DePuy.lnc.. 
•ulMnitted  apfOBMiket  aotificatfon  for 
the  MaeHer  fanoral  stem,  oeranc  head, 
and  poly«ttiylene  acetabular  component 
on  June  16, 1977.  Ilie  device  was  foimd 
not  to  beaubstanttelly  equivalent  to  any 
device  that  was  in  commercial 
distribution  before  May  26, 1978,  and 
thesefore  was  deemed  to  be  aolaas  II 
device  lauler  21  U.S.C  360c(f).  (see  the 
Federal  Rafislar  of  Februs^  24. 1978: 43 
FR770a) 

DePuy  then  submitted  a  petitioo  to 
reclassify  the  device  from  class  III  to 
class  n  on  December  2. 1977.  The 
petition  was  presmted  to  the 
Orthopedic  Clastificatian  Panel,  and 
FDA  received  tiieir«ecemmendatian  to 
reclassify  the  devioeinto  class  n  on 
March  27. 1978.  FDA  disagreed  with  the 
Panel  and  published  their  denial  of  the 
reclassification  in  the  Fedecal  Register 
of  June  6. 1978  (43  FR  24601). 

Richards  Manufacturing  Co.  submitted 
a  premaricet  notification  for  the 
Autophor/Xenophor  femoral  stems  with 
ceramic  femoral  heads  articulating  with 
a  ceramic  acetabular  component  On 
December  12. 1980.  this  device  was  also 
found  to  be  not  substantially  equivalent 
to  any  device  that  was  in  commercial 
distribution  before  May  28, 1976.  On 
August  21, 1984.  a  sinnlar  not 
substantially  equivalent  decision  was 
made  for  the  Kyocera  Bioceramic  Hip 
Stem  «vith  an  iiderfereoce  fit  ceramic 
head  and  a  sciew-in  (uncemented) 
ceramic  backed  ultra  high  molecular 
weight  polyethylene  (UHMWFE) 
acetabular  cup. 

The  Richards  Manufacturing  Co. 
submitted  a  premarket  approval 
applicatfon  (PMA)  for  the 
Osteo Autophor  Ceramic  Total  Hip 
Replacement  System.  On  November  5. 
1982.  FDA  approved  this  device  under 
PMA  P810048  (Ret  2). 

Four  years  later,  after  reviewing  die 
data  in  the  literature,  the  agency  sent  a 
letter  dated  May  2. 1968.  to 
manufacturers  of  orthopedic  implants 
requesting  assistance  in  'gathering  public 
information  and  clinical  data  to  support 
a  reclassificatioo  from  clasa  III  to  class 
n  of  a  total  hip  prosthesis  which 
included  a  ceramic  femoral  head.        ' 

The  literature  indicated  that 
reclassification  would  benefit  both  die 
industry  and  die  agency.  The  agency 
received  comments,  the  majority  of 


which  were  favorable,  with  one 
opposing  comment  fitim  Richards 
Manufacturing  Co.  On  October  15. 1986» 
PROTEK.  Inc  submitted  a  petition  for 
reclassification.  The  data  suboiitted 
address  the  performance  of  the 
Feldmuebler  ceramic  head.  The  generic 
type  of  device  subject  to  reclassification 
only  includes  the  Feldmuehler  ceramic 
head,  and  excludes  the  Kyocera  M^rnmi*' 
head  because  there  are  insufficient  data 
on  the  record  to  support  reclassification 
of  the  Kyocera  type  of  device. 

n.  Device  Dascription 

A  hip  joint  metal/ceramic/pofymer 
semi-constrained  cemented  or 
uncemented  prosthesis  is  a  device 
intended  to  be  implanted  to  replace  a 
hip  joint 

The  device  Kmits  translation  and 
rotation  in  one  or  more  planes  via  the 
geometry  of  its  articulated  smfoces.  It 
has  no  Hnkage  across  the  joint.  "The  two- 
part  femoral  component  consists  of  a 
femoral  stem  made  of  alloys  to  be  fixed 
in  the  intramedullary  canal  of  the  fennir 
by  impaction  with  or  without  use  of 
bone  ceraet  The  proximal  end  of  the 
femoral  stem  is  tapered  with  a  surface 
that  ensures  positive  locking  with  the 
spherical  ceramic  (aluminum  oxide, 
AltOj)  head  of  the  femoral  component. 
The  acetabdar  component  is  made  of 
UHMWPE.  or  UHMWPE  reinforced  with 
metal  alloys,  and  used  with  or  without 
bone  cement 

A  reclassification  of  the  metal/ 
ceramic/polymer  semi-constrained 
cemented  or  uncemented  prosthesis  will 
allow  all  marketed  metal  femoral  stems, 
the  self-locking  spherical  ceramic  head 
and  an  UHMWPB  acetabular  cup  and 
all  substantially  equivalent  components 
to  be  reviewed  under  section  510(k)  (21 
U.S.C.360(k))(rftheact 

m.  Recommendation  of  the  Oitiiopedic 
and  Rebabilltaticm  Devices  Panel 

The  Panel  met  on  October  31. 1986,  in 
an  open  public  meeting  to  discuss  the 
subject  device.  The  Panel  recommended 
that  the  hip  joint  metal/ceramic/ 
polymer  semi-constramed  cemented  or 
uncemented  prosthesis,  excluding  the 
ceramic  acetabular  cup,  for  use  in  the 
reconstruction  of  the  1^  to  restore 
function,  stabilify  and  motion  be 
reclassified  &t>m  class  UI  into  class  Q 
and  that  PDA  assign  a  low  priority  for 
the  development  of  a  performance 
standard.  The  Panel  ako  recoamiended 
that  the  labeling  for  the  device  include  a 
comprehensive  description  of  the  risks 
presented  by  the  device  and  identify  the 
various  kinds  of  biocompatible  metal 
and  polymer  components  that  must  be 
used  with  the  ceramic  femoral  head. 
Additionally,  the  Panel  recommended 


that  the  primary  pnqierties  of  the 
ceramic  material  should  com{ri.y  with  a 
voluntary  material  standard  prepared  by 
the  International  Standards 
Organization  (ISO-6474)  (Ref.  5). 

rv.  Summary  of  the  Reasons  for  the 
Recommendation 

The  Panel  gave  the  following 
summary  of  reasons  for  recommending 
that  the  metal/ceramic/poiymer  semi- 
constrained cemented  or  uncemented 
prosthesis,  excluding  the  ceramic 
acetabular  cup.  be  reclascdfied  from 
class  in  to  class  IL 

1.  General  controls  by  themselves  are 
insufficient  to  provide  reasonable 
assurance  of  the  safety  and 
effectiveness  of  the  device. 

2.  There  is  sufficient  publicly 
available  information  to  demonstrate 
that  risks  to  health  have  been 
characterized  for  the  device  and  that  the 
relationships  have  been  established 
between  these  risks  and  the 
performance  parameters  of  the  device. 
Weighing  the  benefits  derived  from 
implantation  of  the  device  (reduction  in 
pain,  improvement  hi  quality  of  Hfo,  and 
improvement  in  mobility)  against  the 
risks  presented  by  use  of  the  device 
(adverse  tissue  reaction,  loosening,  pain, 
infection,  structural  failure  of  die  device, 
mechanical  wear  debris  produced  by 
articulating  components,  and  possible 
reoperation  for  removal  of  device),  the 
Panel  believes  dial  the  benefits  to  be 
obtained  outwei^  the  risks  presented. 
For  these  reastms,  the  Panel 
recommended  that  the  device  be 
reclassified  from  class  III  to  class  U. 

3.  A  performance  standard  is 
necessary  to  control  the  design,  material 
composition,  and  mechanical  properties 
of  the  device,  such  as  its  flexibility, 
rigidity,  strength,  and  surface  finish,  in 
order  to  prevent  loss  or  reduction  of 
limb  ftmctioo.  Sufficient  information  is 
available  to  establish  such  a  standard. 
However,  development  of  soch  a 
standard  is  a  low  priority  because  the 
device  has  siich  low  levels  of  known 
risks,  sach  as  structural  failure, 
loosening,  pain,  and  kws  of  function. 
The  comparable  safety  and 
effectiveness  characteristics  ot  devices 
found  to  be  substantiaBy  equivalent  to 
the  proposed  reclassified  type  of  device 
can  be  assured  by  the  general  controls 
including,  of  course,  the  premaritet 
notification  process  under  section  510(k) 
of  the  act. 

V.  Risks  to  Health 

The  Panel  has  determined  that  the 
primary  foreseeable  risks  to  health 
associated  with  the  device  are  related  to 
structural  failure  of  the  ceramic  femoral 
head  leading  to  crippling  pain  and  total 


loss  of  fimction:  these  health  risks 
require  surgical  intervention  for 
correction.  Other  reasonably 
foreseeable  risks  to  health  that  may  be 
associated  with  the  device  are  adverse 
tissue  reactions,  loosening,  infection, 
migration  of  the  device,  loss  of  function, 
and  pain.  It  is  well  established  that 
these  additional  risks  to  health  may 
result  in  the  need  for  additional  surgical 
intervention,  possibly  including  implant 
revision. 

VI.  SuBunary  of  Data  Upon  Which  the 
Recommendation  is  Based 

When  the  hip  joint  metal/ceramic/ 
polymer  semi-constrained  cemented  or 
uncemented  prosthesis,  excluding  the 
ceramic  acetabular  cup,  that  is 
described  under  the  headii^  "Device 
Description"  is  manufactured  in 
conformance  to  the  specifications 
presented  in  the  petition,  the  overall 
impact  of  implantation  of  the  device  as  a 
total  hip  replacement  can  be  predicted. 
Risks  to  health  that  have  been  observed 
as  surgical  complications  reported 
during  the  clinical  studies  included  in 
support  of  this  petition  are  few  and 
similar  to  those  reported  with  respect  to 
implantation  of  other  orthopedic  hip 
joint  prostheses  now  in  commercial 
distribution,  (see  the  final  rule 
classifying  preamendments  orthopedic 
devices  published  in  the  Fedbial 
Register  of  September  4. 1967;  52  FR 
33686). 

The  petition  (Ref.  1)  and  other  publicly 
available  data  adeqoatety  describe  the 
technical  features  and  conditions  of  use 
of  the  device  which  ensure  that  it  is  safe 
and  effective.  The  Panel  based  its 
recommendation  on  the  clinical 
performance  and  safety  of  total  hip 
prostheses  which  are  representative  of 
the  generic  type  of  device  identified  in 
the  petition.  The  Panel  also  considered 
publicly  available  preclinical  experience 
with  aluminum  oxide  ceramics  which 
have  composition  and  mechanical 
properties  representative  of  that  used  in 
the  ceramic  femoral  head  of  the  device. 
The  femoral  stem  of  the  device, 
manufactured  of  metal  alfoys  that  meet 
specifications  of  existing  voluntary 
standards  (such  as  ASTM  P75, 
spedficatioiu  for  cast  cobalt-chromium- 
molybdenum  alloy  for  surgical  implant 
applications;  ASTM  P90,  specifications 
for  cobalt-chromium-nickel-tungsten 
applications;  and  ASTM  F138, 
specifications  for  titanium.  6A1-4V  Ell 
Alloy,  or  surgical  implant  apphcations), 
provides  anchorage  for  the  ceramic 
femoral  head  which  articulates  with  the 
UHMWI^  acetabular  resurfacing 
component.  The  proximal  end  of  the 
femoral  component  is  machined  to  a 
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specific  conical  taper  and  may  be    ' 
provided  with  a  stnictiired  surface  to 
assure  positive  locking  with  the  ceramic 
head.  The  femoral  head  is  manufactured 
of  altmiinum  oxide  (ALsOj)  ceramic 
conforming  to  the  material 
specincations  of  existing  voluntary 
standards  (Ref.  5).  The  head  is  spherical 
cmd  articulates  against  an  UHMWPE 
acetabular  component  of  an  appropriate 
interior  diameter  the  head  must  also  be 
designed  to  mechanically  interlock  with 
modular  stems  having  a  matching 
tapered  cylindrical  neck.  The  acetabular 
component  is  manufactured  of 
UHMWPE  with  a  metal  or  metal  alloy 
support  cup.  The  UHNfWPE  meets 
specifications  of  existing  voluntary 
standards  (Ref.  7). 

The  admiistrative  record  shows  that 
the  three  standards  (Refs^  5,  6,  and  7) 
applicable  to  the  materials  used  in  the 
device  were  referenced  in  the  petition. 
These  standards  are  currently  employed 
by  the  orthopedic  implant  industry  in 
the  manufacture  of  hip  prostheses  and 
provide  the  device  with  well-defined 
chemical  and  physical  properties  which 
ensure  the  strength,  and  contribute  to 
the  performance,  safety,  and  i 

effectiveness  of  the  device.  I 

Structural  failure  has  been  identified 
in  earlier  clinical  literature  (Refs.  10  and 
11)  as  a  possible  cause  of  risks  to  health 
associated  with  the  device.  Although 
infrequent,  the  incidence  of  structiu^l 
failure  in  these  reports  was  found  to  be 
related  either  to  the  surgical  technique 
or  to  the  interfaces  within  the  device. 
Structural  failure  of  the  ceramic  head 
may  also  be  caused  by  manufacturing 
defects,  mishandling,  or  its  use  with 
unsuitable  femoral  or  acetabular 
components.  The  Panel  considered 
recent  clinical  experience  from  five 
European  clinical  studies  (Ref.  3)  and  a 
retrospective  study  performed  in  the 
United  States  (Ref.  4)  which  were 
presented  to  it  by  manufacturers,  other 
than  the  sponsor  of  the  petition,  during 
the  open  Panel  meeting  of  October  31, 
1986.  The  clinical  data  and  retrospective 
study  results  did  not  report  any 
structural  failures  of  the  ceramic  head 
after  2  to  5  years  of  foUowup  of  patients 
after  implantation  (Refs.  3  and  4). 
Laboratory  investigations  by  Dorre  and 
Dawihl  (Refs.  15  and  17)  support  the 
recent  clinical  results  and  document  the 
service  life  of  the  ceramic  head  of  the 
femoral  components  when  it  was  used 
with  a  friction  cone  locking  element 
under  a  variety  of  laboratory  and  in  vivo 
(i.e.,  animal)  conditions.  Other  reports 
show  that  when  the  femoral  cone  design 
properly  matches  that  of  the  internal 
coupling  cone  design  of  the  ceramic 
head,  the  ceramic  head  is  capable  of 


withstanding  46  kilonewtons  (10,326 
lbs.)  of  co-axial  load  with  a  probability 
of  fracture  of  0.03  percent  (Ref.  17).  The 
ceramic  head  theoretically  is  capable  of. 
withstanding  a  minimum  of  30  years  of 
use  (Ref.  16). 

The  mechanical  behavior  of  aluminum 
oxide  ceramic  in  both  body  fluids  and 
simulated  body  environments  have  also 
been  studies  extensively  by  Dawihl  (Ref. 
13),  Dalgleish  (Ref.  14),  and  Dorre  (Refs. 
15, 16,  and  17).  These  reports  show  that 
the  ceramic  material  does  not  undergo 
significant  alteration  due  to  aging  and 
maintains  its  structural  strength  under 
the  conditions  experienced  in  the  body. 
The  petition  referenced  three  existing 
material  standards  (Refs.  5, 6,  and  7). 
Manufacturer's  conformance  to  these 
voluntary  standards  during  construction 
of  the  device  assures  that  the  materials 
of  the  stem,  ceramic  head  and 
acetabular  cup  have  well-defined 
chemical,  physical,  and  mechanical 
properties. 

Adverse  tissue  reaction  has  also  been 
identified  in  earlier  reports  (Refs.  10  and 
11)  as  a  potential  risk  to  health. 
Laboratory  testing  confirms  that 
significantly  less  wear  is  produced  when 
UHMWPE  articulates  with  a  ceramic 
head  than  when  UHMWPE  articulates 
with  a  metal  head  (Refs.  12, 18,  and  19). 
Aluminum  oxide  ceramics  which  meet 
existing  voluntary  standards  of 
composition  have  been  shown  through 
animal  and  human  experiments  to  be  a 
biocompatible  implant  material  (Refs.  8 
and  9). 

Furthermore,  the  available  data  and 
results  from  European  and  United  States 
clinical  studies  of  2  to  5  years  of  patient 
followup  do  not  report  any  cases  of 
adverse  tissue  reaction  from  use  of  the 
ceramic  femoral  head  (Refs.  3  and  4). 

The  Panel  reviewed  the  clinical 
results  of  the  multi-clinic  (5  European 
centers)  study  (Ref.  3)  and  the 
retrospective  study  done  in  the  United 
States  (Ref.  4).  The  European  series 
reported  no  cases  of  loosening;  the  study 
in  the  United  States  reported  2  cases  of 
stem  loosening,  but  these  were 
unrelated  to  the  use  of  the  ceramic  head 
component.  In  the  European  data,  2 
cases  (0.8  percent  of  253  hip  prostheses) 
of  superficial  infection  which  later 
healed  without  difficulty  were  reported. 
Eleven  cases  (4.4  percent  of  253 
prostheses)  were  reported  to  have 
experienced  stem  migration  of  2 
miUimeters  or  more.  The  extent  and 
incidence  of  infection  and  migration 
were  not  reported  in  the  United  States 
study. 

Intraoperative  and  early 
postoperative  complications  were 
observed;  for  example,  occasional 


fraction  of  the  trochanter  or 
development  of  hematomas.  These  . 
occurences  were  considered  by  the 
Panel  to  be  typical  of  complications 
observed  wiUi  hip  prostheses  in 
conunercial  distribution.  The  Panel 
believed  that  these  complications  were 
unrelated  to  the  use  of  the  ceramic  head 
reclassified  in  the  petition,  and  are 
typical  for  the  patient  populations 
examined.. 

The  Panel  reviewed  the  clinical 
results  of  245  European  patients  (Ref.  3) 
who  recieved  253  hip  prostheses  (8 
bilateral  replacements).  There  were  247 
cases  (239  patients)  with  a  patient 
followup  range  after  implantation  of  .75 
to  3.58  years  (mean  followup  of  2.3  years 
and  standard  deviation  of  .5  years). 
Based  on  the  Harris  hip  evaluation 
system  which  includes  function  and  pain 
assessment,  approximately  91  percent  of 
the  patients  showed  excellent/good 
results.  The  manufacturer  compared  the 
clinical  results  of  the  European  patients, 
using  the  device  subject  to  the  petition, 
with  a  Zweymuller  femoral  stem  and 
ceramic  head,  to  results  pubUshed  in  the 
literature  of  implantation  of 
conventional  hip  protheses  in 
commercial  distribution.  The  analysis  of 
the  study  results  indicates  that  the 
clinical  results  of  these  European 
patients  was  compared  to  that  of  other 
recipients  of  conventional  hip 
prostheses.  The  Panel  also  reviewed  the 
clinical  results  of  49  cases  in  the  United 
States  (5  bilateral  replacements)  (Ref.  4). 
Thirty  of  33  cases  (98  percent)  with  2 
years  or  more  of  followup  had 
excellent/good  post  surgical  patient 
scores  using  the  Harris  hip  evaluation 
and  scoring  system. 

In  the  European  studies,  no  cases  of 
implant  failure  requiring  revision 
occurred  (Ref.  3);  in  the  U.S.  study,  two 
patients  developed  loose  femoral  stems, 
and  surgical  revisions  were  necessary  4 
years  post-surgery  (Ref.  4).  The 
manufacturer  dociunenting  the 
experience  in  the  United  States,  also 
provided  the  results  of  a  survivorship 
analysis  which  compared  the 
performance  of  the  Mueller  femoral  stem 
and  ceramic  head  to  the  performances 
of  metal-on-plastic  hip  prostheses  in 
commercial  distribution.  After  5  years 
post-surgery,  95  percent  of  40  of  these 
prostheses  remained  implanted 
compared  to  94.9  percent  of 
conventional  metal-on-plastic 
prostheses. 

The  primary  risks  which  are  directly 
attributable  to  the  ceramic  femoral 
head,  i.e.,  structural  failure  and  adverse 
tissue  reaction,  can  be  controlled  by  a 
performance  standard  (class  II  controls). 
The  risk  of  adverse  tissue  reaction  is 


related  to  the  chemical  coa4KMition  and 
physical  properties  of  the  aluminum 
oxide  ceramic  used  in  the  manofacture 
of  the  ceramic  head  and  can  be 
controlled  by  manufacturer's 
conformance  with  existing  material 
specifications  in  voluntary  standards  for 
aluminum  oxide  ceramics.  Structural 
failure  is  related  to:  (1)  The  physical  and 
mechanical  properties  of  the  aluminum 
oxide  ceramic  (2)  to  design /functional 
parameters  of  the  ceramic  femoral  head; 
and  (3)  to  the  manufacturing  procedure 
used  to  fabricate  the  device.  Therefore, 
structural  failioe  can  be  controlled 
through  standards  applicable  to  proper 
material  selection  and  device  design 
and  tliroi^  good  manufacturing 
practices.  In  addition,  proper  device 
labeling  wrill  ensure  that  the  surgeon 
uses  the  device  appropriately,  llie  other 
foreseeable  risks  to  health  attributable 
to  this  device  have  a  low  probability  of 
occurrence,  with  a  relatively  low  level 
of  significance,  and  are  known  to  be 
associated  with  prostheses  for  total  hip 
replacement  in  commereial  distribution. 

In  summary,  the  Panel,  based  on 
publicly  available  valid  scientific 
evidence,  beheves  that  the  hip  joint 
metal/ceramic/polymer  semi- 
constrained cemented  or  nncemented 
prosthesis,  excluding  ceramic  acetabular 
cups,  can  be  regulated  as  a  class  11 
device  to  reasonably  assure  the  device's 
safety  and  effectiveness,  if  it  is  designed 
with  the  proper  materials  and  functional 
specifications,  and  manufactured  under 
an  adequate  quality  assurance  program 
to  ensiu'e  critical  specifications  are  met 
within  specified  tolerances  and  proper 
labeling. 
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VIII.  FDA's  Tentative  Findings 

FDA  believes  that  the  data  provided 
by  the  petitioner  and  other  persons 
constitute  valid  scientific  evidence 
demonstrating  that  the  controls  of  class 
II  are  sufficient  to  provide  reasonable 
assurance  by  the  safety  and 
effectiveness  of  the  generic  type  of 


device  as  identified  in  the  device 
description  section.  Accordingly,  the 
agency  believes  that  premarket  approval 
is  unnecessary  for  this  device.  FDA 
tentatively  agrees  with  the 
recommendation  of  the  Panel  that  the 
generic  type  of  device  hip  joint  metal/ 
ceramic/polymer  semi-constrained 
cemented  or  uncemented  prosthesis, 
excluding  ceramic  acetabular  cups,  be 
reclassified  from  class  III  into  class  II 
and  that  the  promulgation  of  a 
performance  standard  for  the  device  be 
low  priority. 

IX.  Economic  Considerations 

After  considering  the  economic 
consequences  of  approving  this 
reclassification.  FDA  certifies  that  this 
notice  requires  neither  a  regulatory 
impact  analysis,  as  specified  in 
Executive  Order  12291,  nor  a  regulatory 
fiexibihty  analysis,  as  defined  in  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354).  Approval  of  this  petition  woiild  not 
have  significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
petitioner  and  all  future  manufacturers 
of  the  device,  hip  joint  metal/ceramic/ 
polymer  semi-constrained  cemented  or 
uncemented  prosthesis,  excluding  the 
ceramic  acetabular  cup,  would  be 
relieved  of  the  costs  of  complying  with 
the  premarket  approval  requirements  in 
section  515  of  the  Act  (21  U.S.C.  360e). 
There  are  no  off-setting  costs  that  the 
petitioner  would  incur  from 
reclassification  into  class  11.  The 
magnitude  of  the  economic  savings  from 
approval  of  this  petition  depends  on  the 
extent  of  premarket  approval  studies  the 
petitioner  would  have  conducted  and 
the  number  of  future  competitors 
satisfying  the  same  requirements. 
Neither  of  these  parameters  can  be 
reliably  calculated  to  permit  detailed 
quantification  of  the  economic  savings. 
Because  of  statutory  deadlines  (section 
513(f)(2)  of  the  act)  and  requirements  in 
the  regulations  (21  CFR  8e0.134(b)(5)), 
FDA  is  required  to  publish  this  notice  in 
the  Federal  Register  as  soon  as 
practicable.  As  authorized  by  section 
8(a)(2)  of  Executive  Order  12291,  FDA  is 
publishing  in  the  Federal  Register  this 
notice  without  clearance  of  the  Director. 
Office  of  Management  and  Budget.  As 
soon  as  practicable,  FDA  will  notify  that 
office  of  the  publication  of  this  notice. 

Interested  persons  may,  on  or  before 
July  26, 1988,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  on  the  Panel's 
recommendation  or  FDA's  tentative 
findings.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
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name  of  the  device  and  the  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  Received  comments 
may  be  seen  in  the  office  above  between 
9  a.m.  and  4  p.m..  Monday  through 
Friday. 

Dated:  May  18. 198& 
Frank  E.  Young. 

Commissioner  of  Food  and  Drugs. 
(FR  Doc  86-11935  Filed  5-26-88;  8:45ain] 

MUJNG  CODE  41WM)1-I1 


Advisoiy  Committees;  Meetings; 
Correction 

AQENCV:  Food  and  Drug  Administration. 
ACTION:  Notice;  correction. 

summary:  The  Food  and  Chug 

Administration  (FDA)  is  correcting  a 
notice  that  announced  forthcoming 
advisory  committee  meetings  for      | 
veterinary  medicine,  oncologic  drugs, 
dermatologic  drugs,  and  pulmonary- 
allergy  drugs  (53  FR  9148;  March  21. 
1988).  The  notice  inadvertently  stated 
Adam  J.  Trujillo's  title  as  "Acting 
Commissioner  for  Regulatory  Affairs." 
This  document  corrects  that  error. 

FOR  FURTHER  INFORMATKM  CONTACR 

T.  Rada  Proehl,  Regulations  Editorial 
Staff  (HFC-222),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-2994. 
SUPRLEMENTARV  INFORMATION:  In  FR 
Doc.  8a-6059,  appearing  at  page  9148  in 
the  Federal  Register  of  March  21. 1988, 
the  following  correction  should  be  made: 
On  page  9149,  second  column,  at  the  end 
of  the  document,  Adam  J.  Trujillo's  title 
is  corrected  to  read  "Acting  Associate 
Commissioner  for  Regulatory  Affairs". 

Dated:  May  20. 198& 
George  R.  White, 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

[FR  Doc  88-11934  Filed  5-26-88;  8:45  am] 
■aum  COM  41W-01-M 


DEPAFtTMENTOF  THE  INTERIOR 
Bureau  Of  Land  Management 

[NV-930-09-4212-11;  N«M)58218] 

Realty  Action;  Order  Providing  for 
Opefrtng  of  Lands;  Nevada 

May  17. 1988. 

AGENCY:  Bureau  of  Land  Management 
Interior.  i 

ACTION:  Opening  order.  | 

summary:  This  order  opens  the 
described  lands  to  the  public  land  laws. 


including  the  mining  and  mineral  leasing 

laws. 

EFFECTIVE  DATE:  June  27, 198a 

FOR  FURTHER  INFORMATION  CONTACT: 

Ben  Collins.  District  Manager,  Bureau  of 
Land  Management  4705  Vegas  Drive. 
P.O.  Box  26569.  Las  Vegas.  NV  89128, 
702-388-6403. 

SUPPLEMENTARY  INFORMATION:  The 

reconveyance  to  the  United  States  of  the 
following  described  land  was  published 
in  the  Federal  Re^ster  on  November  28. 
1979  (44  FR  68038)  and  a  correction 
notice  was  published  on  April  9. 1987  (52 
FR  11561). 

Mount  Diablo  Meridian,  Nevada 

T.  22  S.,  R.  60  E.. 

Sec  1,  NEV4SEV4SEV4SEy4. 
T.  22  S.,  R.  61  E., 

Sec  6.  lots  142, 143, 145, 150, 153, 154, 157. 
162, 163,  and  164. 

The  lands  are  located  in  Clark  County, 
Nevada. 

Upon  acceptance  of  title,  the  subject 
land  became  part  of  the  public  lands 
administered  by  the  Bureau  of  Land 
Management  At  9:00  a.m.  on  June  27. 
1988,  the  land  described  above  shall  be 
open  to  operation  of  the  public  land 
laws  generally,  subject  to  valid  existing 
rights  and  the  requirements  of 
applicable  laws.  All  valid  applications 
received  prior  to  9:00  a.m.  on  June  27, 
1988,  shall  be  considered  as 
simultaneously  filed  at  that  time.  Those 
received  thereafter  shall  be  considered 
in  the  order  of  filing. 

At  9:00  a.m.  on  June  27. 1988.  the  Idnd 
will  be  open  to  location  and  entry  under 
the  United  States  mining  laws  and  to 
applications  and  offers  under  the 
mineral  leasing  and  material  sale  laws. 
Appropriation  of  any  of  the  lands 
described  in  this  order  under  the  general 
mininglaws  prior  to  the  date  and  time  of 
restoration  is  unauthorized.  Any  such 
attempted  appropriation,  including 
attempted  adverse  possession  under  30  ■ 
U.S.C.  38,  shall  vest  no  rights  against  the 
United  States.  Acts  required  to  establish 
a  location  and  to  initiate  a  right  of 
possession  are  governed  by  State  law 
where  not  in  conflict  with  Federal  law. 
The  Bureau  of  Land  Management  will 
not  intervene  in  disputes  between  rival 
locators  over  possessory  rights  since 
Congress  has  provided  for  sAch 
determinations  in  local  courts. 
Edwaid  F.  Spang, 
State  Director,  Nevada. 
[FR  Doc  88-11965  Filed  5-28-88;  8:45  am] 
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(AZ-050-8-4212-11,  A-23226] 

Realty  Action,  Lease  of  Lands;  Mohave 
County,  AZ 

AOENCY:  Bureau  of  Land  Management 
Interior. 

ACTION:  Notice  of  realty  action — ^lease  of 
lands.  Mohave  County,  Arizona. 

SUMMARY:  The  following  described 
lands  and  interests  therein  have  been 
determined  to  be  suitable  to  be 
classified  for  lease  under  the  provisions 
of  the  Recreation  and  Public  Purposes 
Act  of  June  14, 1926.  as  amended  (43 
U.S.C.  869  et  seq.)  and  the  regulations 
established  by  43  CFR  Part  2740  and 
2910,  as  amended  in  the  Final 
Rulemaking  published  in  the'Federal 
Register  on  December  10, 1985. 

T.  20  N.,  R.  22  W..  Gila  and  Salt  River 
Meridian,  Arizona. 
Sec.  20.  portion  of  Lot  2,  containing  10  acres 
more  or  less. 

The  City  of  Bullhead  City  has  applied  to 
lease  the  above  described  lands  for 
recreational  purposes.  The  city  proposes 
to  use  these  lands  to  construct  a 
swimming  pool,  ball  fields,  and  related 
recreational  facilities. 

Subject  to  all  valid  existing  rights,  the 
lands  are  hereby  segregated  from 
appropriations  under  any  other  public 
land  law,  including  location  under  the 
mining  laws.  This  segregation  will 
terminate  upon  issuance  of  a  lease, 
publication  of  a  Notice  of  Termination, 
or  18  months  from  the  date  of  this 
publication,  whichever  occurs  first. 

DATES:  For  a  period  of  45  days  from  the 
date  of  publication  of  this  Notice, 
interested  parties  may  submit  comments 
to  the  District  Manager.  3150  Winsor 
Avenue,  Yimia.  Arizona  85365.  Any 
objections  will  be  reviewed  by  the  State 
Director,  who  may  sustain,  vacate,  or 
modify  this  realty  acfion.  In  the  absence 
of  any  objections,  this  realty  action  will 
become  the  final  determination  of  the 
Department  of  the  Interior,  effective  60 
days  fi*om  the  date  of  publication  in  the 
Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mike  Ford.  Area  Manager.  Havasu 
Resource  Area.  Bureau  of  Land 
Management  3189  Sweetwater  Avenue. 
Lake  Havasu  City.  Arizona  66403, 602- 
655-8017. 
Robert  V.  Abbey. 
Acting  District  Manager 

Date:  May  2a  1S8& 
[FR  Doc.  88-11962  Filed  5-2&-88;  8:45  am] 
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[NV-930-08-4220-10;  N-4e57S] 

Proposed  Withdrawal  and  Opportunity 
for  Public  Meeting;  Nevada 

May  17, 1968. 

AGENCY:  Bureau  of  Land  Management 

Interior. 

action:  Notice. 

summary:  The  National  Park  Service 
proposes  to  withdraw  2.5  acres  of  public 

$!  land  for  use  as  a  temporary 

I  administrative  site  for  the  Great  Basin 
National  Park.  This  notice  closes  the 
land  for  up  to  2  years  bom  surface  entry 
and  mining.  The  land  will  remain  open 
to  mineral  leasing. 
DATE:  Comments  and  requests  for  a 
public  meetios  must  be  received  by 
August  25.  lofe. 

ADDRESS:  Comments  and  meeting 
requests  should  be  sent  to  the  Nevada 
State  Director,  BLM.  850  Harvard  Way. 
P.O.  Box  12000,  Reno,  Nevada  89520. 
FOR  FURTHER  INFORMATION  CONTACT: 
Vienna  Wolder,  BLM  Nevada  State 
Office,  702-784-5481. 
SUPPLEMENTARY  INFORMATION:  On  April 

14. 1988.  a  petition  was  approved 
allowing  the  National  Park  Service  to 
file  an  application  to  withdraw  the 
following  described  public  land  from 
settlement  sale,  location,  or  entry  under 
the  general  land  laws,  including  the 
mining  laws,  subject  to  valid  existing 
rights: 

Mount  Diabk>  Meridian.  Nevada 
T.13N.,R.70E.. 
Sec  9.  SEy4SEy4SEy4NWVi. 

The  area  described  contains  2.5  acres  in 
White  Pine  County. 

The  purpose  of  the  proposed 
withdrawal  is  to  establish  and  protect  a 
temporary  administrative  site  for  the 
Great  Basin  National  Park.  The  land  is 
currently  withdrawn  by  the  U.S.  Forest 
Service. 

For  a  period  of  90  days  bom  the  date 
of  pubUcation  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal  may 
present  their  views  in  writing  to  the 
undersigned  officer  of  the  Bureau  of 
Land  Management. 

Notice  is  hereby  given  that  an 
opportunity  for  a  public  meeting  is 
afforded  in  connection  with  the 
proposed  withdrawal.  All  interested 
persons  who  desire  a  public  meeting  for 
the  purpose  of  being  heard  on  the 
proposed  withdrawal  must  submit  a 
written  request  to  the  undersigned 
officer  within  90  days  from  the  date  of 
publication  of  this  notice.  Upon 


determination  by  the  authorized  officer 
that  a  public  meeting  will  be  held,  a 
notice  of  the  time  and  place  will  be 
published  in  the  Federal  Register  at 
least  30  days  before  the  scheduled  date 
of  the  meeting. 

The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  Part  2300. 

For  a  period  of  2  years  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  the  land  will  be 
segregated  as  specified  above  unless  the 
application  is  denied  or  canceled  or  the 
withdrawal  is  approved  prior  to  that 
date.  The  temporary  uses  which  will  be 
permitted  during  this  segregative  period 
are  leases,  licenses,  permits,  and  rights- 
of-way. 

The  temporary  segregation  of  the  land 
in  connection  with  a  withdrawal 
application  or  proposal  shall  not  affect 
administrative  jurisdiction  over  the 
land,  and  the  segregation  shall  not  have 
the  effect  of  authorizing  any  use  of  the 
land  by  the  National  Park  Service. 
Edward  F.  Spang. 
State  Director,  Nevada. 
[FR  Doc  88-11964  Filed  5-26-88;  8:45  am] 

BILUNQ  COOC  4310-MC-M 


National  Park  Service 

National  Register  of  Historic  Places; 
Notice  on  NHL  Boundaries 

The  National  Park  Service  has  been 
working  to  establish  boundaries  for  all 
National  Historical  Landmarks  for 
which  no  specific  boundary  was 
identified  at  the  time  of  designation  and 
therefore  are  without  a  clear  delineation 
of  the  amount  of  property  involved.  The 
results  of  such  designation  make  it 
important  that  we  define  specific 
boundaries  for  each  landmark. 

In  accordance  with  the  National 
Historic  Landmark  program  regulations 
36  CFR  Part  85,  the  National  Park 
Service  notifies  owners,  public  officials 
and  other  interested  parties  and 
provides  them  with  an  opportunity  to 
make  comments  on  the  proposed 
boundaries. 

The  60-day  comment  period  on  the 
attached  National  Historic  Landmarks 
has  ended,  and  the  boundaries  have 
been  established.  Copies  of  the 
documentation  of  the  landmaric  and  its 
boundaries,  including  maps,  may  be 
obtained  from  Jerry  L  Rogers,  Associate 
Director.  Cultural  Resources,  and 


Keeper  of  the  National  Register  of 
Historic  Places,  National  Park  Service, 
P.O.  Box  37127,  Washington.  DC  20013- 
7127,  Attention:  Chief  of  Registration 
(Phone:  202-343-0536). 
Carol  D.  Shull, 

Chief  of  Registration,  National  Register  of 
Historic  Places,  Interagency  Resources 
Division. 

City  of  Rocks  National  Historic 

Landmark,  Cassia  County,  Idaho 
Fort  Concho  National  Historic 

Landmark  District.  San  Angelo,  Texas 

(Tom  Green  County) 
Haskell  Institute  National  Historic 

Landmark,  Lawrence,  Kansas 

(Douglas  County) 
Old  Economy  National  Historic 

Landmark  District  Ambridge. 

Pennsylvania  (Beaver  County) 
Taos  Pueblo  National  Historic 

Landmark,  Taos  vicinity,  New  Mexico 

(Taos  Country). 

[FR  Doc.  88-12017  Filed  5-25-88:  8:45  am] 

BtLUNQ  COOC  4310-70-41 


National  Register  of  Historic  Places; 
Notice  on  Proposed  NHL  Boundaries 

The  National  Park  Service  has  been 
working  to  establish  boundaries  for  all 
National  Historic  Landmarks  for  which 
no  specific  boundary  was  identified  at 
the  time  of  designation,  and  therefore, 
we  are  without  a  clear  delineation  of  the 
amount  of  property  involved.  The  results 
of  such  designation  make  it  important 
that  we  define  specific  boundaries  for 
each  landmark. 

In  accordance  with  the  National 
Historic  Landmark  program  regulations 
36  CFR  Part  65,  the  National  Park 
Service  notifies  owners,  public  officials 
and  other  interested  parties  and 
provides  them  with  an  opportunity  to 
make  comments  on  the  proposed 
boundaries. 

Comments  on  the  proposed 
boundaries  will  be  received  for  60  days 
after  the  date  of  this  notice.  Please 
address  replies  to  Jerry  L.  Rogers, 
Associate  Director,  Cultural  Resources, 
and  Keeper  of  the  National  Register  of 
Historic  Places,  National  Park  Service, 
P.O.  Box  37127.  Washington.  DC  20013- 
7127,  Attention:  Chief  of  Registration 
(202)  343-9536.  Copies  of  the 
documentation  of  the  landmarks  and 
their  proposed  boundaries,  inclading 


BEST  COPY  AVAILABLE 
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maps  may  be  obtained  from  that  same 
office.  ^  . 

Carol  D.  ShulL  ' 

Chief  of  Registration,  National  Register  of 
Historic  Places,  Interagency  Resources 
Division. 

Tellurid*  Historic  District,  Telluride, 
Colorado  (San  Nfiguel  County) 

The  Telluride  Historic  District  is 
composed  of  two  noncontiguous 
geographic  areas:  (1)  the  Town  of 
Telluride  and  (2)  Lone  Tree  Cemetery. 

Area  1:  The  Town  of  Telluride  \ 

The  point  of  beginning  shall  be  Point 
A  (the  intersection  of  the  east  edge  of 
Davis  Street  and  the  south  bank  of 
Comet  Creek). 

Thence  proceeding  northeast  along 
the  south  bank  of  Comet  Creek  to  its 
intersection  with  the  southern  edge  of 
Galena  Avenue;  east  along  West  Galena 
Avenue  to  its  intersection  with  the  west 
property  line  of  507  West  Galena 
Avenue;  north  along  the  property  line  to 
its  intersection  with  the  southern  edge  of 
the  alley  north  of  West  Galena  Avenue; 
east  along  the  alley  and  the  alley 
extended  to  its  intersection  with  the  east 
property  line  of  447  West  Galena 
Avenue:  south  along  the  property  line  to 
its  intersection  with  the  southern  edge  of 
West  Galena  Avenue;  east  along  West 
Galena  Avenue  to  its  intersection  with 
the  eastern  edge  of  Aspen  Street;  north 
along  Aspen  Street  to  its  intersection 
with  the  north  property  line  of  319  West 
Galena  Avenue;  east  along  the  property 
line  to  its  intersection  v^th  the  eastern 
edge  of  the  alley  just  east  of  Aspen 
Street;  north  along  the  alley  to  Point  B 
(the  intersection  of  the  alley  and  the 
north  property  line  of  343  North  Oak 
Street). 

Thence  proceeding  east  along  the 
property  line  to  its  intersection  with  the 
westem  edge  of  North  Oak  Street;  soudi 
along  North  Oak  Street  to  its 
intersection  «vith  the  southern  edge  of 
Mountain  Avenue;  east  along  Mountain 
Avenue  to  its  intersection  with  the  east 
property  line  of  109  East  Gregory 
Avenue;  south  along  the  property  line  to 
its  intersection  with  the  souUiem  edge  of 
East  Gregory  Avenue;  east  along  East 
Gregory  Avenue  to  its  intersection  with 
the  westem  edge  of  Willow  Street;  south 
along  Willow  Street  to  its  intersection 
with  the  southem  edge  of  Galena 
Avenue;  east  along  East  Galena  Avenue 
to  its  intersection  with  the  westem  edge 
of  the  alley  just  east  of  Willow  Street; 
south  along  the  alley  to  its  intersection 
with  the  southem  edge  of  Pandora 
Avenue  extended;  east  along  Pandora 
Avenue  extended  and  Pandora  Avenue 
to  Point  C  (the  intersection  of  Pandora    - 


Avenue  and  the  westem  edge  of  Maple 
Street). 

Thence  proceeding  along  Maple  Street 
to  it  intersection  with  the  northern  edge 
of  East  Columbia  Avenue;  west  along 
East  Columbia  Avenue  to  its 
intersection  with  the  westem  edge  of 
Alder  Street;  south  along  Alder  Street  to 
its  intersection  with  the  northern  edge  of 
the  alley  just  south  of  East  Columbia 
Avenue;  west  along  the  alley  to  its 
intersection  with  the  westem  edge  of 
Willow  Street;  south  along  Willow 
Street  to  its  intersection  with  the 
northem  edge  of  East  PaciHc  Avenue; 
west  along  East  Pacific  Avenue  to  its 
intersection  with  the  westem  edge  of  the 
alley  just  east  of  Pine  Street  south  along 
the  alley  to  its  intersection  with  the 
northern  edge  of  San  Juan  Avenue;  west 
along  San  Juan  Avenue  to  its 
intersection  with  the  westem  edge  of  the 
alley  just  west  of  Fir  Street;  south  along 
the  alley  to  Point  D  (the  intersection  of 
the  alley  with  a  property  line  just  north 
of  the  San  )uan  River). 

West  along  die  property  line  to  the 
eastem  edge  of  Oak  Street;  norA  along 
Oak  Street  to  its  intersection  with  the 
south  property  line  of  237  South  Oak 
Street  west  along  the  property  line  to  its 
intersection  with  the  eastern  edge  of 
Aspen  Street  north  along  Aspen  Street 
to  its  intersection  with  the  northem  edge 
of  the  alley  just  south  of  Pacific  Avenue; 
west  along  ttie  alley  to  a  point 
approximately  50  feet  east  of  the  eastem 
edge  of  Townsend  Street  south  for 
approximately  250  feet  west  for 
approximately  375  feet  north  for 
approximately  250  feet  to  the  northem 
edge  of  the  alley  just  south  of  Pacific 
Avenue;  west  along  the  alley  just  south 
of  Pacific  Avenue  to  the  eastem  edge  of 
Davis  Street;  and  north  along  Davis 
Street  to  Point  A  (the  intersection  of  the 
eastem  edge  of  Davis  Street  and  the 
southem  bank  of  Comet  Creek). 

Area  2:  Lone  Tree  Cemetery 

The  point  of  beginning  shall  be  Point 
A  (the  northwestemmost  comer  of  Lone 
Tree  Cemetery). 

Thence  proceeding  east  and  south  for 
approximately  875  feet  to  Point  B  (the 
easternmost  point  of  Lone  Tree 
Cemetery). 

Thence  proceeding  west  and  south  for 
approximately  550  feet  to  Point  C  (the 
southenunost  point  of  Lone  Tree 
Cemetery). 

Thence  west  and  north  for 
approximately  375  feet  to  Point  D. 

Thence  north  and  east  for 
approximately  375  feet  to  Point  A  (the 
northemwestemmost  comer  of  Lone 
Tree  Cemetery). 


Chilkoot  Trail  and  Dyea  Site.  Taiya 
River  Valley.  Alaska  (Skagway-Angoon- 
Yakutat  Division) 

Verbal  Boundary  Description 

Beginning  at  Bench  Maik  "Lame"  in 
T27S.  R59E,  Copper  River  Meridian 
(CRM),  thence  in  a  northerly  direction 
along  a  line  one-half  mile  east  of  the 
center  of  the  Taiya  River  to  a  point  on 
the  U.S.  Canadian  Border  one-half  mile 
southeast  of  Monument  120  in  T25S, 
R6(^  CRM.  thence  northwest  along  the 
the  U.S.-Canadian  border  for  a  distance 
of  one-half  mile,  thence  in  a  southerly 
direction  along  a  line  one-half  mile  west 
of  the  center  of  the  Taiya  River  to  a 
point  due  east  of  Bench  Marie  "Lame," 
thence  due  east  to  Bench  Mark  "Lame." 
Where  the  Taiya  River  has  Ihore  than 
one  channel  running  side-by-side,  the 
"center"  of  the  river  is  the  center  of  the 
easternmost  channel  for  purposes  of  the 
eastem  boundary  line  of  this  description 
and  the  "center"  of  the  river  is  the 
center  of  the  westernmost  channel  for 
purposes  of  the  westem  boundary  line 
of  this  description. 

[FR  Doc.  afr-12018  Filed  5-28-48;  8:45  am) 

BILLMa  COOC  4S1S-70-M 


INTERSTATE  COMMERCE 
COMMISSION 

Agricultural  Cooperative;  Intent  To 
Perform  Interatate  Tranaportation  for 
Certain  Nonmembera 

May  24. 198& 

The  following  Notices  were  filed  in 
accordance  with  section  10526(a)(5)  of 
the  Interstate  Commerce  Act.  These 
rules  provide  that  agricultural 
cooperatives  intendiing  to  perform 
nonmember,  nonexempt  interstate 
transportation  must  file  the  Notice,  Form 
BOP  102.  with  the  Commission  within  30 
days  of  its  annual  meetings  each  year. 
Any  subsequent  changed  concerning 
officers,  directors,  and  location  of 
transportation  records  shall  require  the 
filing  of  a  supplemental  Notice  within  30 
days  of  such  change. 

The  name  and  address  of  the 
agricultural  cooperative  (1)  and  (2),  the 
location  of  the  records  (3),  and  the  name 
and  address  of  the  person  to  whom 
inquiries  and  correspondence  should  be 
addressed  (4),  are  published  here  for 
interested  persons.  Submission  of 
information  which  could  have  bearing 
^pon  the  propriety  of  a  filing  should  be 
directed  to  die  Commission's  Office  of 
Compliance  and  Consumer  Assistance, 
Washington,  DC  20423.  The  Notices  are 
in  a  central  file,  and  can  be  examined  at 


the  Office  of  the  Secretary,  Interstate 
Commerce  Commission.  Washington, 
DC. 
(i)  MFC  Services  (AAL), 

(2)  P.O.  Box  500,  Madison,  MS  39110. 

(3)  U.S.  Hwy.  51  North.  Madison.  MS 
39110. 

(4)  Melba  Prince.  P.O.  Box  500. 
Madison  MS  391ia 

NoreU  R.  McGee. 

Secretary. 

(FR  Doc.  88-11855  Filed  S-26-68;  a-45  am] 

BNJJNQ  CODE  7035-01-41 

intent  To  Engage  in  Compensated 
Intercorporate  Hauling  Oparationa 

This  is  to  provide  notice  as  required 
by  49  U.S.C.  10524(b)(1)  that  the  named 
corporations  intend  to  provide  or  use 
compensated  intercorporate  hauling 
operations  as  authorized  in  49  U.S.C. 
10524(b). 

A.  Parent:  (1)  Nestle  Foods 
Corporation,  100  Manhatanville  Road. 
Purchase,  NY  10577. 

Subsidiary  Performing  Service:  (2) 
Food  IngrecQent  Development  Company, 
Inc.,  4  Gannett  Drive,  White  Plains,  NY 
10604. 

B.  1.  Parent  corporation  and  address 
of  principal  office.  Spartan  Stores,  Inc., 
850  76th  Street  Grand  Rapids,  MI  49508. 

2.  Wholly-owned  subsidiaries  and 
divisions  which  will  participate  in  the 
operations,  and  state(s)  of  incorporation: 

(i)  Harding's  Market  Inc.,  MI. 

(ii)  L  &  L/Jiroh  Distributing  Company, 
MI. 

(iii)  Market  Development 
Corporation,  MI. 

(iv)  Shield  Insurance  Agency,  Inc.,  MI. 

(v)  United  Wholesale  Grocery 
Corporation,  MI. 
Noreta  R.  McGee, 
Secretary. 
(FR  Doc.  88-tl956  Filed  5-26-^;  8:45  am] 

BlUmO  CODE  703S-01-«I 

[Docket  No.  AB-33  (Sub-No.  52X)] 

Union  Pacific  Railroad  Co.;  Exemption; 
Abandonment  In  Sarpy  County,  NE 

Applicant  has  filed  a  notice  of 
exemption  under  49  CFR  Part  1152, 
Subpart  f ^Exempt  Abandonments  to 
abandon  its  4.02-mile  line  of  railroad 
between  milepost  12.23  near  Gilmore 
and  milepost  16.25  near  PapiUion  in 
Sarpy  County,  NE. 

Applicant  has  certified  (1)  that  no 
local  traffic  has  moved  over  the  line  for 
,at  least  2  years  and  that  overhead  traffic 
is  not  moved  over  the  line  or  may  be 
rerouted,  and  (2)  that  no  formal 
complaint  file  by  a  user  of  rail  service 
on  the  line  (or  by  a  State  or  local 
governmental  entity  acting  on  bebalf  of 
such  user)  regarding  cessation  of  service 


over  the  line  either  is  pending  with  the 
Commission  or  any  U.S.  District  Court 
or  has  been  decided  in  favor  of  the 
complaint  within  the  2-year  period.  The 
appropriate  State  agency  has  been 
notified  in  writing  at  least  10  days  prior 
to  the  filing  of  this  notice. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 
pursuant  to  Oregon  Short  Line  R.  Co. — 
Abandonment— Goshen,  360 1.CC.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  final  assistance 
has  been  received,  this  exemption  will 
be  effective  June  26, 1988  (unless  stayed 
pending  reconsideration).  Petitions  to 
stay  regarding  matters  that  do  not 
involve  enviromental  issues  *  and 
formal  expressions  of  intent  to  file  an 
offer  of  financial  assistance  imder  49 
CFR  1152.27(c)(2)*  must  be  filed  by  June 
6, 1988,  and  petitions  for 
reconsiderabon,  including 
environmental,  energy,  and  public  use 
concerns,  must  be  filed  by  June  16, 1988 
with:  Office  of  the  Secretary,  Case 
Control  Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Joseph  D. 
Anthofer,  Law  Department— Room  830. 
1416  Dodge  Street  Omaha,  NE  68179. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

Applicant  has  filed  an  environmental 
report  which  addresses  environemental 
or  energy  impacts  if  any,  from  this 
abandonment. 

The  Section  of  Energy  and 
Environment  (SEE)  will  prepare  an 
enviromental  assessment  (EA).  SEE  will 
serve  the  EA  on  all  parties  by  June  1, 
1988.  Other  interested  persons  may 
obtain  a  copy  of  the  EA  from  SEE  by 
writing  to  it  (Room  3115,  Interstate 
Commerce  Commission,  Washington, 
DC  20423)  or  by  calling  Carl  Bausch, 
Chief,  SEE  at  (202)  275-7316. 


'  A  stay  will  be  routinely  issued  by  the 
Commission  in  those  proceedings  where  an 
informed  decision  on  environmental  issues  (whether 
raised  by  a  party  or  by  the  Section  of  Energy  and 
Envirormient  in  its  independent  investigation) 
cannot  be  made  prior  to  the  effective  date  of  the 
notice  of  exemption.  See  Ex  Parte  No.  274  (Sub-No. 
8),  Exemption  of  Out-of-Service  Rail  Lines,  served 
March  8. 1968. 

*  See  Exemption  of  Rail  Line  Abandonments  or 
JJiscontinuance — Offers  of  Financial  Assistance, 

I.C.C.2d ,  served  December  21. 1987.  and 

final  rules  published  in  the  Federal  Registar  on 
December  Z2, 1987  (52  FR  48440-48446). 


A  notice  to  the  parties  will  be  issued  if 
use  of  the  exemption  is  conditioned 
upon  enviromental  or  public  use 
conditions. 

Decided:  May  20, 1988. 

By  the  Commission,  Jane  F.  Mackall. 
Director,  Office  of  Proceedings. 
Norata  R.  McGee, 
Secretary. 
[FR  Doc.  88-11958  Filed  5-28-88;  a-45  am] 

BNJJNQ  CODE  703S-01-M 


DEPARTMENT  OF  LABOR 

Employmant  and  Training 
Admlnlatradon 

ITA-W-20, 564A1 

Floraheim  Shoe  Co^  South  Canal 
Street,  Chicago,  IL;  Termination  of 
Inveatigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974.  an  investigation  was 
initiated  on  March  28, 1988  in  response 
to  a  worker  petition  received  on  March 
28, 1988  which  was  filed  by  the 
Amalgamated  Clothing  &  Textile 
Workers  Union  on  behalf  of  workers  at 
Florsheim  Shoe  Company.  South  Canal 
Street,  Chicago,  Illinois. 

An  active  certification  covering  the 
petitioning  group  of  workers  remains  in 
effect  (TA-W-17,442A— impact  data  of 
May  5, 1985  and  a  termination  date  of 
October  21, 1988).  Consequently,  further 
investigation  in  ^is  case  would  serve  no 
purpose;  and  the  investigation  has  been 
terminated. 

Signed  at  Washington.  DC  this  17th  of  May 
1988. 

Marvin  M.  Fooks, 

Director,  Officeof  Trade  Adjustment 
Assistance. 
[FR  Doc.  8fr-11994  Filed  5-26-88;  8:45  am] 

BILUNO  CODE  4S10-30-M 


Job  Training  Partnership  Act;  Indian 
and  Native  American  Programe;  Hnal 
Total  AHocationa,  Allocation  Formulas 
and  Formula  Ratlonalea  for  Job 
Training  Partnerahip  Act  Program  Year 
1988  Title  IV-A  Regular  Program  and 
Calendar  Year  1988  (Program  Year 
1987)  Summer  Youth  Employment  and 
Training  Program 

AGENCY:  Employment  and  Training 
Administration,  Labor. 

action:  Notice. 

summary:  The  Employment  and 
Training  Administration  of  the 
Department  of  Labor  is  publishing  the 
final  Native  American  allocations. 
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aflocation  fenniilas  and  fonnola 
rationales  for  the  Pragram  Year  1988 
(July  1.  IQSB-Iune  30, 1969)  Title  IV-A 
regular  program  funded  under  the  Job 
Training  Partnership  Act  and  for  the 
Calendar  Year  1988  Summer  Youth 
Employment  aad  Training  Program 
funded  under  Title  D-B  of  die  Job 
Training  Partnership  Act 
FOR  MMTHM  MFOMMTIOM  COIfMCT: 
Mr.  William  McVeigh.  Telephone:  (202) 
535-0507. 


run  woilHATlOil  Pursuant 
to  section  162  (rf  the  Job  Training 
Partnership  Act  CJTPA],  the  Employment 
and  Training  Administration  {El A)  of 
the  Department  of  Labor  (DCM.) 
publishes  the  final  allocations, 
allocation  formulas  and  rationales  fw 
those  formulas  for  Native  American 
grantees  to  be  funded  under  JTPA,  TiUe 
rV-A.  Section  401  and  JTPA.  Title  0^ 
The  total  amounts  to  be  allocated  are 
$5a713,0Q0  for  the  Program  Year  1988 
JTPA,  Tifle  IV-A,  section  401  regular 
program,  and  $13,639,358  for  the 
Calendar  Year  1988  JTPA.  Title  It-B. 
Summer  Youth  Employment  and 
Training  Program  (SYETP). 

This  information,  along  with 
individual  grantee  planning  estimates, 
was  published  in  the  Federal  Re^ster  as 
a  proposal  on  February  17, 1988.  53  FR 
4749. 

Written  comments  were  invited  from 
the  pubtic,  but  none  were  received. 
Therefore,  the  estimates  and  formulas 
published  in  the  February  17, 1988, 
notice  are  adopted  as  the  final 
allocations  and  formulas.  Since  no 
changes  are  made,  the  amounts  are  not 
reprinted  herein.  They  can  be  read  at  53 
FR  4750-4787  (February  17, 1988). 

The  formula  for  JTPA,  Title  IV-A. 
Section  401  provides  that  25  percent  of 
the  funding  will  be  based  on  the  number 
of  unemployed  Native  Americans  in  die 
grantee's  area,  and  75  percent  will  be 
based  on  the  number  of  poverty-level 
Native  Americans  in  the  grantee's  area. 

The  formula  for  allocating  JTPA,  TMe 
Il-B,  SYETP  funds  divides  the  funds 
among  eligible  recipients  based  on  the 
proportion  that  the  number  of  youth  in  a 
recipient's  area  bears  to  the  total 
number  of  youth  in  all  eligible  areas. 

The  rationale  for  the  above  formulas 
is  that  the  number  of  povery-level 
persons,  unemployed  persons  and  youth 
among  the  Native  American  population 
is  indicative  of  the  need  for  training  and 
employment  funds. 

Statistics  on  poverty-level  persons, 
unemployed  persons  and  youth  among 
Native  Americans  used  in  the  above 
programs  are  derived  from  the 
Decennial  Census  of  the  Population, 
1980. 


Sigaed  at  Washington.  DC.  this  16th  day  of 
May  1968. 
Roberts  T.  Iobm, 

Acting  Asaakait  Secntary  of  Labor. 
(FR  Doc.  86-11995  Filed  5-28-B8: 8:45  am] 
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Admmtelartian;  Wm*  and  Hour 


Child  Labor  Adviaory  Commtttao; 
SuboonMnRtaa  on  CMId  Labor 
Ragulation  No.  3 

A  meeting  of  the  Child  Labor 
Advisory  Committee.  Suboommittee  on 
Child  Labor  Regulation  No.  3,  will  be 
held  on  June  20, 1988,  from  9:00  a  jn.  to 
5:00  pan.,  and  tm  Jane  21. 1968.  from  9:00 
a.m.  to  5:00  pjn.  This  meeting  will  be 
held  in  Room  N2437,  Frances  Perkins 
Building.  Department  of  Labor,  200 
Constitution  Avenue  NW^  Washington. 
DC. 

Hie  Subcomimttee  will  consider  Child 
Labor  Regulation  No.  3.  Employment 
Standards  for  14-  and  IS-year-olds, 
including  the  permitted  hours  of  work 
for  such  youth,  and  door-to-door  sales  of 
candy. 

Members  of  the  public  are  invited  to 
attend  these  proceet&igs;  however, 
since  these  are  work  sessions,  seating  is 
limited.  Written  data,  reviews  or 
arguments  pertaining  to  the  business 
before  the  Subconmrittee  must  be 
received  by  the  Committee  Coordinator 
prior  to  the  meeting  date.  Twenty-six 
copies  are  needed  for  distribution  to  the 
members  and  for  inclusion  in  the 
meeting  minutes. 

Telephone  inquiries  and 
communications  concerning  this  meeting 
should  be  directed  to  Ms.  Nila  Stovall, 
Coordinator  for  the  Child  Labor 
Advisory  Committee.  Room  S-3028, 
Frances  Perkins  Building,  200 
Constitution  Avenue  NW.,  Washington. 
DC  20210:  telephone:  area  code  (202) 
523-7640. 

Signed  at  Washington.  DC  this  24th  day  of 
May  1988. 
Paula  V.  Smidi. 
Administrator. 
FR  Doc.  88-12004  Filed  S-28-88;  8:45  am] 

BHJJNO  CODE  4BW-Z7-M 


Mina  Safaty  and  HaaNtt  Adinlniab  atlon 

Advlaory  Commlttoa  on  Standarda  and 
Ragulationa  for  Dtaaal  Powarad 
Equipmant  in  Undarground  Coal 
Mliiai,  MaaUiiy 

AOfNCV:  Mine  Safety  and  Health 
Administration,  Labor. 


AcnON:  Notice  of  Advisory  Committee 
Meeting. 

summary:  This  notice  provides  the  date, 
time,  place,  and  agenda  summary  for  the 
sixth  meeting  of  the  Mine  Safety  and 
Health  Administration  Advisory 
Committee  on  Standards  and 
Regulations  for  Diesel^owered 
Equipment  in  Underground  Coal  Mines. 

FOR  FURTHIR  INFORMATION  CONTACT: 

Patricia  W.  Silvey,  Director,  Office  of 
Standards,  Regulations,  and  Variances, 
Mine  Safety  and  Health  Administration, 
Room  631,  Ballston  Tower  No.  3, 4015 
Wilson  Boulevard,  Arlington,  Virginia 
22203:  phone  (703)  235-19010. 
suTPiawiTARV  a^ORMATiON:  Pursumt 
to  the  autfiority  contained  in  sections 
101  and  l(B(c)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977,  a  public 
meeting  of  the  Advisory  Committee  on 
Standards  and  Regulations  for  Diesel- 
Powered  Equipnent  in  Underground 
Coal  Mines  will  be  held  between  die 
hours  of  8:30  a.m.  and  5430  p.m.  on  June 
23  and  Jime  24. 1966,  at  die  Holiday  Inn. 
4610  N.  Fairfax  Drive.  Arlington. 
Virginia  22203;  (703)  243-0800. 

'Hiis  nine-member  advisory  committee 
was  formed  to  advise  and  make 
recommendations  to  the  Secretary  of 
Labor  on  safety  and  health  standards 
and  regulations  related  to  the  use  of 
diesel  equipment  in  underground  coal 
mines. 

The  agenda  for  his  meeting  will 
include  a  review  of  the  Committee's 
draft  report  and  recommendations  to  the 
Secretary  of  Labor.  Any  other  safety 
and  health  issues  which  have  not  been 
addressed  will  be  discussed  at  this 
meeting. 

Official  records  of  the  meeting  will  be 
available  for  pubUc  inspection  at  the 
Office  of  Technical  Support.  Mine  Safety 
and  Health  Administration.  Room  913A. 
4015  Wilson  Boulevard,  Arlington. 
Virginia;  i^ne  (703)  235-1570. 

Signed  at  Ariington,  Virginia  this  24th  day 
of  May,  1988. 
David  C  O'Neal. 

Deputy  Assistant  Secretary  for  Mine  Safety 
and  Health. 
[FR  Doc.  88-12012  FUed  5-2B-88: 6:45  am] 

nUNM  coos  Mie-4S-M 


[Docket  No.  M-8«-«2-Cl 

A  ft  G  Coal  Co;  PatWon  for 
ModMcatloa  Of  AppHeaUon  of 
Mandatory  Safaty  Standard 

A  a  G  Coal  Company.  General 
Delivery.  Artemus.  Kentucky  40903  has 
filed  a  petition  to  modify  the  application 
of  30  CFR  75.313  (methane  monitor)  to 
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ita  Na.  1  Mine  (I.D.  No.  15-14635)  located 
in  Konx  County,  Kentucky.  The  petition 
is  flfed  under  section  101(c)  of  the 
Federal  Mine  Safety  and  Healdi  Act  of 
1977. 

A  summary  of  the  petitioner's 
statements  folbws: 

1.  The  petition  concerns  die 
requirement  that  a  methane  monitor  be 
installed  on  any  electric  face  cutting 
equipment,  continuous  miner,  longwall 
fiace  equipment  and  loading  machine 
and  is  reqaired  to  be  kept  operative  and 
properly  maintained  and  frequently 
tested. 

2.  Petitioner  states  that  no  methane 
has  been  detected  in  die  mine.  The  three 
wheel  ti-actors  are  penniesible  DC 
powered  machines,  with  no  hydraulics.  ' 
The  bucket  is  a  drag  type,  where 
approximatley  30-40%  of  the  coal  is 
head  toaded.  Approximatley  20%  of  the 
time  that  the  tractor  is  in  use,  it  is  used 
as  a  man  trip  and  supply  vehicle. 

3.  As  an  alternate  method,  petitioner 
purposes  to  use  hand  held  continuous 
oxygen  and  methane  monitors  in  lieu  of. 
methane  monitors  on  tree  wheel 
tractors.  In  further  support  of  this 
request,  petitioner  states  that: 

(a)  Each  three  wheel  tractor  will  be 
equipped  with  a  hand  held  continuous 
monitoring  methane  and  oxygen 
detector  and  all  persons  wiU  be  trained 
in  the  use  of  the  detector; 

(b)  A  gas  test  will  be  performed,  prior 
to  allowing  the  coal  loading  tractor  in 
the  face  area,  to  determine  the  methane 
concentration  in  the  atmosphere.  The  air 
quality  will  be  monitored  continuously 
after  each  trip,  provided  the  elapse  time 
between  trips  does  not  exceed  20 
minutes.  This  will  provide  continous 
monitoring  of  the  mine  atmosphere  for 
methane  to  assure  any  undetected 
methane  buildup  between  trips; 

(c)  If  one  percent  of  methane  is 
detected,  the  operator  will  manually 
deenergize  his/her  battery  tractor 
immediately.  Production  will  cease  and 
will  not  resume  until  the  methane  level 
is  lower  than  one  percent; 

(d)  A  spare  contiiraous  monitor  will  be 
available  to  assure  that  all  coal  hauling 
tractors  will  be  equipped  with  a 
continuous  monitor 

(e)  Each  monitor  will  be  removed  from 
the  mine  at  the  end  of  the  shift,  and  will 
be  inspected  and  charged  by  a  qualified 
person.  The  monitor  will  also  be 
calibrated  mon&ly;  and 

(f)  No  alterations  or  modifications  will 
be  made  in  addition  to  the 
manufacturer's  specifications. 

4.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 


Request  for  Ceraments 

Persons  interested  in  this  petition  may 
fiimish  written  comments,  liiese 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances.  Mine  Safety  and  Health 
Administration.  Room  627, 4015  Wilson 
Boulevard,  Arlington.  Virginia  22203.  AH 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before  June 
27. 198a  Copies  of  the  petition  are 
available  for  inspection  at  that  address. 
Patricia  W.  Silvey. 

Directar,  Office  of  Standards,  Regulations 
and  Variances. 

Date:  May  la  1988. 
[FR  Doa  88-11996  Filed  5-26-68: 8:45  ajn.] 

BHJJNQ  COOC  4S10-49-M 


(Docket  Ma  II-86-SC-C) 

Black  Straak  MMng.  Inc;  Patltlon  for 
ModMcation  of  Applicatioo  of 
Mandatory  Safaty  Standard 

Black  Streak  Mining,  Inc.,  P.O.  Box 
261,  Cawood,  Kentucky  40^5  has  filed  a 
petition  to  modify  the  appUcation  of  30 
CFR  75.206  (conventional  roof  support) 
to  its  No.  1  Mine  I.D.  No.  15-16166) 
located  in  Harlan  County.  Kentucky. 
The  petition  is  filed  under  section  101(c) 
of  the  Federal  Mine  Safefy  and  Health 
Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  the  width  of  openings 
be  limited  to  20  feet  when  only  using 
conventional  roof  support. 

2.  As  an  alternate  method,  petitioner 
proposes  to  use  a  26-foot  width  in  the 
belt  entry,  a  24-foot  width  in  the 
crosscut  and  a  20-foot  width  in  the 
aircourses,  with  a  partial  bolt  plan, 
bolting  the  belt  entry  and  one  aircourse. 

3.  In  support  of  this  request,  petitioner 
states  that  the  mining  equipment  used  is 
an  auger-type  continuous  miner.  This 
system  is  not  designed  to  operate  in  20- 
foot  widths,  which  does  not  allow 
enough  space  to  maneuver  in  the 
petitioner's  mine.  A  20-foot  width  would 
also  restrict  the  mobility  of  the  miners. 

5.  For  these  reasons,  petitioner 
requests  a  modification  of  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  'These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmariced  or 
received  in  that  office  on  or  before  June 


27, 1988.  Copies  ef  the  petition  are 

available  for  inspection  at  that  address. 

Patiida  W.  SUvey, 

Director,  Office  of  Standards,  Regaiations 

and  Variances. 

[FR  Doc.  88-11997  jj^ed  S-2S-88;  8:45  am] 

WLUNQ  COOK  4S10-4S4I 


(Dockat  Na  M-W-4-M1 

Camp  Bird  Vantura;  Patition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Camp  Bird  Venture.  P.O.  Box  1790. 
Ouray,  Colorado  61427  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  57.11059  (respiraWe  atmosphere  for 
hoist  operators  underground)  to  its 
Camp  Bird  Mine  (I.D.  No.  05-00437) 
located  in  Ouray  County,  Colorado.  The 
petition  is  filed  under  section  101(c)  of 
the  Federal  Mine  Safefy  and  Health  Act 
of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  the  hoist  operator  be 
provided  with  a  respirable  atmosphere 
completely  independent  of  the  mine 
atmosphere.  This  independent 
ventilation  system  should  convert 
without  contamination,  to  an  approved 
and  properly  maintained  2-hour  self- 
contained  breathing  apparatus  to 
provide  a  safe  means  of  escape  for  the 
hoist  operator  after  the  hoisting  duties 
have  been  completed. 

2.  The  No.  3  shaft  hoist  operator  is  on 
level  9  and  the  closest  escape  routes  are 
either  1000  feet  up  the  shaft  or  down  to 
the  main  level  and  then  outside  and 
down  the  1410  shaft.  It  would  not  be 
feasible  for  the  hoist  operator  to  climb 
up  or  down  the  shaft  carrying  a  2-hour 
self-contained  breathing  apparatus  on 
his/her  back. 

3.  As  an  alternate  method,  petitioner 
proposes  to  have  only  a  1-hour 
independent  air  supply  with  a  quick 
coupler  so  as  to  allow  the  hoist  operator 
plenfy  of  time  to  reach  the  refuge  area, 
either  on  level  9  or  on  level  14  after  all 
personnel  have  been  removed  to  their 
appointed  area. 

4.  For  these  reasons,  petitioner 
requests  a  modification  of  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  "These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safefy  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before  June 
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27, 1988.  Copies  of  the  petition  are 
available  for  inspection  at  that  address. 
Patrida  W.  Silvey, 

Dirtfctor.  Office  of  Standards,  Regulations 
and  Variances.  , 

Date:  May  19. 198a 

[FR  Coc.  88-tl9!ia  Piled  1^26-68;  8:45  am] 

MLJJN6  CODE  4Sie-4)-ll 


[DoOMt  Na  M-M-91-C] 

Krystal  Coal  Co;  Petition  for 
ModMcation  of  Application  of 
Mandatory  Safety  Standard 

Krystal  Coal  Company,  Route  2,  Box 
42a  Corbin.  Kentucky  40701  has  Filed  a 
petition  to  modify  the  application  of  30 
CFR  75.313  (methane  monitor)  to  its  No. 
1  Mine  (I.D.  No.  15-13615]  located  in 
Knox  County,  Kentucky.  The  petition  is 
filed  under  section  101(c)  of  the  Federal 
Mine  Safety  and  Health  Act  of  1977. 

A  summary  of  the  petition's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  a  methane  monitor  be 
installed  on  any  electric  face  cutting 
equipment,  continuous  miner,  longwall 
face  equipment  and  loading  machine 
and  is  required  to  be  kept  operative  and 
properly  maintained  and  h^quently 
tested. 

2.  Petitioner  states  that  no  methane 
has  been  detected  in  the  mine.  The  three 
wheel  tractors  are  permissible  DC 
powered  machines,  with  no  hydraulics. 
The  bucket  is  a  drag  type,  where 
approximately  30-40%  of  the  coal  is 
hand  loaded.  Approximately  20%  of  the 
time  that  the  tractor  is  in  use,  it  is  used 
as  a  man  trip  and  supply  vehicle. 

3.  As  an  alternate  method,  petitioner 
proposes  to  use  handheld  continuous 
oxygen  and  methane  monitors  in  lieu  of 
methane  monitors  on  three  wheel 
tractors.  In  further  support  of  this 
request,  petitioner  states  that: 

(a)  Each  three  wheel  tractor  will  be 
equipped  with  a  handheld  continuous 
monitoring  methane  and  oxygen 
detector  and  all  persons  will  be  trained 
in  the  use  of  the  detector; 

(b)  A  gas  test  will  be  performed,  prior 
to  allowing  the  coal  loading  tractor  in 
the  face  area,  to  determine  the  methane 
concentration  in  the  atmosphere.  The  air 
quality  will  be  monitored  continuously 
after  each  trip,  provided  the  elapse  time 
between  trips  does  not  exceed  20 
minutes.  This  will  provide  continuous 
monitoring  of  the  mine  atmosphere  for 
methane  to  assure  any  undetected 
methane  buildup  between  trips; 

(c)  If  one  percent  of  methane  is 
detected,  the  operator  will  manually 
deenergize  his/her  battery  tractor 
immediately.  Production  will  cease  and 


will  not  resume  until  the  methane  level 
is  lower  than  one  percent; 

(d)  A  spare  continuous  monitor  will  be 
available  to  assure  that  all  coal  hauling 
tractors  will  be  equipped  with  a 
continuous  monitor 

(e)  Each  monitor  will  be  removed  from 
the  mine  at  the  end  of  the  shift,  and  will 
be  inspected  and  charged  by  a  qualified 
person.  The  monitor  will  also  be 
calibrated  monthly;  and 

(f)  No  alterations  or  modifications  will 
be  made  in  addition  to  the 
manufacturer's  specifications. 

4.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  a^orded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  Ther;e 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627, 4015  Wilson 
Boulevard.  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before  June 
27. 1988.  Copies  of  the  petition  are 
available  for  inspection  at  that  address. 
Patrida  W.  Silvey, 

Director,  Office  of  Standards,  Regulations 
and  Variances. 

Date:  May  IB,  1988. 
[FR  Doc.  88-11999  Filed  5-26-88:  8:45  am] 
aiUJNQ  COOC  4610-041 

[Dodtat  No.  M-8S-57-C] 

Usa  AnttK>ny  Coal  Co^  Inc4  Petition 
for  Modification  of  Application  of 
Mandatory  Safety  Standard 

Lisa  Anthony  Coal  Co.,  Inc.,  P.O.  Box 
261.  Cawood,  Kentucky  40815  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.206  (conventional  roof  support] 
to  its  No.  1  Mine  (I.D.  No.  15-16019) 
located  in  Harlan  County,  Kentucky. 
The  petition  is  filed  under  section  101(c) 
of  the  Federal  Mine  Safety  and  Health 
Act  of  1977. 

A  summary  of  the  petitioner's 
statement  follows: 

1.  The  petition  concerns  the 
requirement'that  the  width  of  openings 
be  limited  to  20  feet  when  only  using 
conventional  roof  support. 

2.  As  an  alternate  method,  petitioner 
proposes  to  use  a  26-foot  width  in  the 
belt  entry,  a  24-foot  width  in  the 
crosscut  and  a  20-foot  width  in  the 
aircourses,  with  a  partial  bolt  plan, 
bolting  the  belt  entry  and  one  aircourse. 

3.  In  support  of  this  request,  petitioner 
states  that  the  mining  equipment  used  is 
an  auger-type  continuous  miner.  This 


system  is  not  designed  to  operate  in  20- 
foot  widths,  which  do  not  allow  enough 
space  to  maneuver  in  the  petitioner's 
mine.  A  20-foot  width  would  also 
restrict  the  mobility  of  the  miners. 
5.  For  these  reasons,  petitioner 
requests  a  modification  of  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances.  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before  June 
27. 1988.  Copies  of  the  petition  are 
available  for  inspection  at  that  address. 
Patricia  W.  Silvey. 

Director,  Office  of  Standards,  Regulations 
and  Variances. 

Date:  May  19. 1988. 
[FR  Doc.  8&-12000  Filed  S-Ze-Sa*  8:45  am) 
MUMO  cooc  aiiM»-ii 


(Docket  No.  M-«8-54-C] 

Paradox  Coal  Co^  Inc.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Paradox  Coal  Company.  Inc.,  P.O.  Box 
100.  Cawood.  Kentucky  40B15  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.206  (conventional  roof  support) 
to  its  No.  1  Mine  (I.D.  No.  15-12471) 
located  in  Harlan  County,  Kentucky. 
The  petition  if  filed  under  section  101(c) 
of  the  Federal  Mine  Safety  and  Health 
Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  the  width  of  openings 
be  limited  to  20  feet  when  only  using 
conventional  roof  support. 

2.  As  an  alternate  method,  a  petitioner 
proposes  to  use  a  26-foot  width  in  the 
belt  entry,  and  a  24-foot  width  in  the 
breaks  or  crosscuts. 

3.  In  support  of  this  request,  petitioner 
states  that  the  mine  is  using 
conventional  roof  control  with  the 
specified  widths  along  with  spot  bolting 
and  cribbing  for  adverse  conditions.  Full 
bolting  is  highly  impractical  in  the 
mine's  seam  which  averages  27  inches. 
In  heights  of  27  inches,  it  is  difficult  to 
transport  miners  and  supplies.  Bolting 
would  take  1 V^  inches  to  2  inches  of  the 
available  clearance,  creating  an  unsafe 
condition  due  to  equipment  snagging  on 
protruding  roof  bolts. 

4.  Petitioner  further  states  that  the 
mining  equipment  used  is  an  auger  type 


continuous  miner.  This  system  is  not 
designed  to  operate  in  20-foot  widths, 
which  does  not  allow  enough  space  to 
maneuver  in  the  petitioner's  mine.  A  20- 
foot  width  would  also  restrict  the 
mobility  of  the  miners  on  a  working 
section. 

5.  For  these  reasons,  petitioner 
requests  a  modification  of  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments,  lliese 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration.  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before  June 
27. 1988.  Copies  of  the  petition  are 
available  for  inspection  at  that  address. 
Patrida  W.  Silvey. 

Director,  Office  of  Standards,  Regulations 
and  Variances. 
Date:  May  19. 19B& 

[FR  Doc.  88-12001  FUed  5-26-88;  8:45  am] 

BIUJNQ  cooc  4Cie-4»«i 


(Docket  Na  M-a»-92-C] 

Rougli  HM  Coal  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Rough  Hill  Coal  Company,  Route  5. 
Box  181-A.  Williamsbuig,  Kentucky 
40760  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.313  (methane 
monitor)  to  its  Rough  Hill  Mine  (I.D.  No. 
15-15828)  located  in  Whitley  County. 
Kentucky.  The  petition  is  filed  under 
section  101(c)  of  the  Federal  Mine  Safety 
and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows; 

1.  The  petition  concerns  the 
requirement  that  a  methane  monitor  be 
installed  on  any  electric  face  cutting 
equipment,  continuous  miner,  longwall 
face  equipment  and  loading  machine 
and  is  required  to  be  kept  operative  and 
pr(H>erly  maintained  and  frequently 
tested. 

2.  Petitioner  states  that  no  methane 
has  been  detected  in  the  mine.  The  three 
wheel  tractors  are  permissible  DC 
powered  machines,  with  no  hydraulics. 
The  bucket  is  a  drag  type,  where 
approximately  30-40%  of  the  coal  is 
hand  loaded.  Approximately  20%  of  the 
time  that  the  tractor  is  in  use,  it  is  used 
as  a  man  trip  and  supply  vehicle. 

3.  As  an  alternate  method,  petitioner 
proposes  to  use  hand-held  continuous 


oxygen  and  methane  monitors  in  lieu  of 
methane  monitors  on  three  wheel 
tractors.  In  further  support  of  this 
request,  petitioner  states  that; 

(a)  Each  three  wheel  tractor  will  be 
equipped  with  a  hand-held  continuous 
monitoring  methane  and  oxygen 
detector  and  all  persons  will  bo  trained 
in  the  use  of  the  detector; 

(b)  A  gas  test  will  be  performed,  prior 
to  allowing  the  coal  loading  tractor  in 
the  face  area,  to  determine  the  methane 
concentration  in  the  atomosphere.  The 
air  quality  will  be  monitored 
continuously  after  each  trip,  provided 
the  elapse  time  between  trips  does  not 
exceed  20  minutes.  This  will  provide 
continuous  monitoring  of  the  mine 
atmosphere  for  methane  to  assure  any 
undetected  methane  buildup  between 
trips; 

(c)  If  one  percent  of  methane  is 
detected,  the  operator  will  manually 
deenergize  his/her  battery  tractor 
immediately.  Production  will  cease  and 
will  not  resume  until  the  methane  level 
is  lower  than  one  percent; 

(d)  A  spare  continuous  monitor  will  be 
available  to  assure  that  all  coal  hauling 
tractors  will  be  equipped  with  a 
continuous  monitor; 

(e)  Each  monitor  will  be  removed  fit)m 
the  mine  at  the  end  of  the  shift,  and  will 
be  inspected  and  charged  by  a  qualified 
person.  The  monitor  will  also  be 
caUbrated  monthly;  and 

(f)  No  alterations  or  modifications  will 
be  made  in  addition  to  the 
manufacturer's  specifications. 

4.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  a^ected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard.  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before  June 
27, 1988.  Copies  of  the  petition  are 
available  for  inspection  at  that  address. 
Patrida  W.  SIvey. 

Director,  Office  of  Standards,  Regulations 
and  Variances. 

Date:  May  19, 1988. 
[FR  Doc.  88-12002  Filed  5-26-88:  8:45  am] 
BMJJNG  CODE  46tO-43-M 


[Docket  Na  M-SS-5-M] 

Tg  Soda  Asli,  Inc.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Tg  Soda  Ash,  Inc.,  P.O.  Box  100. 
Granger,  Wyoming  82934  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  57.22305  (approved  equipment]  to 
its  Trona  Operations  (I.D.  No.  48-00639) 
located  in  Sweetwater  County, 
Wyoming.  The  petition  is  filed  under 
section  101(c)  of  the  Federal  Mine  Safety 
and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  equipment  be  approved 
if  it  is  used  in  or  beyond  the  last  open 
crosscut  and  or  if  it  is  used  in  areas 
where  methane  may  enter  the  air 
current.  The  standard  prohibits 
equipment  from  operating  in 
atmospheres  containing  1.0  percent  or 
more  methane. 

2.  As  an  alternate  method,  the 
petitioner  proposed  to  use  a 
nonpermissible  HILTI  Inc.  spad  (nail) 
driver  powered  by  a  .27  caliber 
explosive  booster  to  drive  the  spads  to 
hang  ventilation  tubing  as  the  face 
advances. 

3.  In  support  of  this  request,  the 
petitioner  states  that — 

(a)  Trona  ore  is  noncombustible  and 
does  not  emit  methane: 

(b)  Methane  concentrations  in  the 
mining  faces  and  all  areas  of  the  mining 
operation  are  very  low,  if  not 
undetectable; 

(c)  An  auxiliary  fan  would  be 
operating  if  the  face  has  been  advanced 
more  than  30  feet  beyond  the  last  open 
crosscut; 

(d)  All  miners  at  the  face  would  wear 
eye  and  ear  protection  while  operating 
the  spad  driven 

(e)  The  atmosphere  would  be 
examined  for  methane  before  the  spad 
driver  is  used  at  the  site: 

(f)  If  1.0  percent  or  more  methane  is 
found,  the  procedures  in  30  CFR  57.22234 
would  be  followed:  and 

(g)  The  continuous  miner  has  a 
methane  monitor  that  continuously 
samples  methane  in  the  immediate  areas 
where  the  spad  driver  would  be  used. 

4.  For  these  reasons,  the  petitioner 
requests  a  modification  of  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
conmients  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627.  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
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comments  must  be  postmarked  or 
received  in  that  office  on  or  before  June 
27, 1988.  Copies  of  the  petition  are 
available  for  inspection  at  that  address. 
Patrida  W.  SUvey. 

Director,  Office  of  Standards,  Regulations 
and  Variances. 

Date:  May  19, 1988. 
|FR  Doc.  88-12003  Filed  5-28-88;  8:45  am] 

MLUNQ  COOK  .4S10-4»4I 


Emptoyment  Standards 
Administration,  Wage  and  Hour 
Division 

MininMim  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination 
Decisions 


General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes 
of  laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931,  as 
amended  (46  Stat.  1494,  as  amended,  40 
U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1. 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in 
that  section,  because  the  necessity  to 
issue  current  construction  industry  wage 
determinations  frequently  and  in  large 


volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice  is 
received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance 
of  the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor. 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue  NW.,  Room  &'d504. 
Washington.  DC  20210. 

Modificatioiu  to  General  Wage 
Determination  Decisions 

The  numbers  of  the  decisions  listed  in 
the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  being  modified 
are  listed  by  Volume,  State,  and  page 
number(8].  Dates  of  publication  in  the 
Federal  Register  are  in  parentheses 
following  the  decisions  being  modified. 

Volume  I 
Massachusetts: 

MA88-1  (Jan.  8. 1988) Pp.  378-^78. 

MA88-2  (Jan.  8, 1988) Pp.  382-393. 

MA88-3  (Jan.  8, 1988) Pp.  406,  406. 

Maryland: 

MD88-2  (]an.  a  1988) Pp.  422-423. 

MD88-15  (]an.  8, 1988) P.  454. 

New  York: 

NY88-2  (Jan.  a  1988) Pp.  684-e9a 

NY8ft-12  (Jan.  a  1988) Pp.  792-799. 

Listing  by  location  (index) P.  xxxv. 


Volume  II 

Iowa: 

IA88-3  (Jaa  8, 1988) P.  34. 

Missouri: 

M088-e  (Jan.  a  1968) Pp.  648-653. 

Volume  III 
California: 

CA88-1  (Jan.  a  1988) Pp.  34-42. 

CA88-2  (Jan.  a  1988) I^.  44,  47-4& 

i4>.  51-53. 

CA88-4  (Jan.  a  1988) H>.  7O-102b. 

Colorado: 

C088-2  (Jan.  a  1988) P.  114. 

Nevada: 

NV88-1  (Jan.  a  1988) P.  241. 


General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  docimient  entitled  "General 
Wage  Determinations  Issued  Under  The 
Davis-Bacon  And  Related  Acts".  This 
publication  is  available  at  each  of  the  SO 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
government  Depository  Libraries  across 
the  country.  Subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office.  Washington.  DC  20402,(202)  783- 
3238. 

When  ordering  sub8cription(s).  be 
sure  to  specify  the  State(s)  of  interest 
since  subscriptions  may  be  ordered  for 
any  or  all  of  the  three  separate  volumes, 
arranged  by  State.  Subscriptions  include 
an  annual  edition  (issued  oii  or  about 
January  1)  which  includes  all  current 
general  wage  determinations  for  the 
States  covered  by  each  volume. 
Throughout  the  remainder  of  the  year, 
regular  weekly  updates  will  be 
distributed  to  subscribers. 

Signed  at  Washington.  DC  this  20th  day  of 
May  198a 
AlanLMou, 

Director,  Division  of  Wage  Determinations. 
[FR  Doc.  88-11759  Filed  5-26-8a  a45  am) 

HIXINQ  COOE  4S10-Z7-II 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION. 

[Notice  (88-53)] 

NASA  Advisory  CouncH  (NAC),  Space 
Applications  Advisory  Committee 
(SAAC);  Meeting 

aocncy:  National  Aeronautics  and 
Space  Administration. 
action:  Notice  of  meeting. 
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summary:  In  accordance  with  the 
Federal  Advisory  Committee  Act  Pub. 
L  92-463.  as  amended,  the  National 
'  Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council,  Space 
Applications  Advisory  Committee. 

DATE  AND  TIME:  June  7. 1988, 8:30  a.m.  to 
4:30  p.m.,  June  8, 1988,  8:30  a.m.  to  5:30 
p.m.,  June  9, 1988.  8:30  a.m.  to  3:30  p.m. 

ADDRESS:  As  listed  below. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Joseph  K.  Alexander,  Code  E, 
National  Aeronautics  and  Space 
Administration.  Washington,  DC  20546 
(202/453-1656): 

SUPPLEMENTARY  INFORMATION:  The 

Space  Applications  Advisory  Committee 
consults  with  and  advises  the  Council 
and  NASA  on  plans  for  and  work  in 
progress  on,  and  accomplishments  for 
NASA's  Space  Applications  programs. 
The  group  is  chaired  by  Mr.  Leonard 
Jaffe  and  is  composed  of  32  members. 
The  Committee  operates  both  through  a 
number  of  informal  subcommittees  and 
as  a  whole.  The  agenda  which  follows 
includes  all  Committee  and 
subcommittee  sessions.  The  meeting  will 
be  closed  on  June  9, 1988,  from  2:30  p.m. 
to  3:30  p.m.  to  discuss  and  evaluate 
qualifications  of  candidates  being 
considered  for  membership  to  the  new 
Space  Science  and  Applications 
Advisory  Committee  (SSAAC).  Such 
discussions  would  invade  the  privacy  of 
the  individuals  involved.  Since  this 

I   session  will  be  concerned  with  matters 
listed  in  5  U.S.C.  552(c)(6),  it  has  been 
determined  that  the  meeting  will  be 
closed  to  the  public  for  this  period  of 
time.  The  remainder  of  the  meeting  will 
be  open  to  the  public  up  to  the  capacity 
of  the  rooms.  It  is  imperative  that  the 
meeting  be  held  on  these  dates  to 

I   accommodate  the  scheduling  priorities 
of  the  key  participants. 

Type  of  Meeting:  Open — except  for  a 
closed  session  as  noted  in  the  agenda 
below. 

Agenda: 

lune  7, 1988 

Communications  Subcommittee — 
NASA  Headquarters  Building,  600 
,   Independence  Avenue  SW..  Room  226A, 
Washington.  DC  20546. 

8:30  a.m. — Introductory  remarks. 
8:45  a.m. — Communications  Division 

goals:  organization,  budget  and  plans. 
9:15  a.m. — Program  activities:  status. 

issues  and  future  plans. 
1  p.m. — ^Advanced  communications 

overview  for  the  Office  of  Aeronautics 

and  Space  Technology. 


1:45  p.m. — Advanced  communications 

overview  for  the  Office  of  Space 

Operations. 
2:40  p.m. — Space  Applications  Board 

report. 
3:30  p.m. — Committee  discussion. 
4  p.m. — ^Adjourn. 

Microgravity  Subcommittee — Holiday 
Inn-Capitol  550  C  Street  SW.,  Jupiter 
Room.  Washington.  DC  20024. 

9  a.m. — Introduction  and  opening 
remarks. 

9:30  a.m. — Review  of  committee 
recommendations:  output  from 
Microgravity  Science  and 
Applications  Division  planning 
meeting. 

1  p.m. — ^Review  of  current  microgravity 
strategic  planning  activities. 

2  p.m. — Review  approach  and  schedule 
for  Microgravity  Science  and 
Applications  Division 
communications  plans. 

3  p.m. — Review  and  discuss  purpose  and 
composition  of  the  Office  of 
Commercial  Programs  Industry 
Advisory  Board. 

4:30  p.m. — ^Adjourn. 

Information  Systems  Subcommittee — 
Holiday  Inn-Capitol,  Room  943. 

9:30  a.m. — Chairman's  remarks. 

10  a.m. — Report  from  Office  of  Spdce 
Science  and  Applications 
Communications  Division  on 
information  systems  long-range 
planning. 

11  a.m. — Subcommittee  response  to  the 
Communication  Division  plans  and 
objectives  for  information  systems. 

1  p.m. — Status  of  information  systems 
five-year  plan. 

2  p.m. — ^Information  systems  objectives 
identified. 

3  p.m. — ^Discussion  of  allocated 
resources  past  and  future  to 
accomphsh  information  systems 
objectives. 

4:30  p.m. — Adjourn. 

Remote  Sensing  Subcommittees — 
Holiday  Inn-Capitol,  Clark  Room. 
9:30  a.m. — Introduction  and  opening 

remarks. 
10  a.m. — Current  status  of  Landsat 

Program. 
11:30  a.m. — Applications  Research 

Program  status. 
1:30  p.m. — Congressional  view  of  remote 

sensing. 
2:30  p.m. — Space  Policy  Study  and 

Commercialization. 
3:30  p.m. — Status  of  the  International 

Consortium  on  Remote  Sensing. 
4:30  p.m. — Adjourn. 

June  8, 1908 

Full  Committee — Holiday  Inn-Capitol, 
Columbia  South  Room. 


8:30  a.m. — Chairman's  Remarks. 

9  a.m. — Office  of  Space  Science  and 
Applications  status  report. 

10  a.m. — Reports  from  subcommittees. 
Microgravity  Subcommittee — Holiday 

Inn-Capitol,  Jupiter  Room. 
1  p.m. — Group  discussion  and 

development  of  recommendations  for 

Microgravity  Science  and 

Applications  Division. 
4  p.m. — Adjourn. 

Information  Systems  Subcommittee — 
Holiday  Inn-Capitol,  Room  943. 
1:30  p.m. — Formulation  of  subcommittee 

statements  and  recommendations  for 

Communications  Division. 

Remote  Sensing  Subcommittee — 
Holiday  Inn-Capitol,  Columbia  South 
Room. 
1:30  p.m. — ^Briefing  on  Earth  Science  and 

Applications  Division  programs  and 

plans. 
5:30  p.m. — Adjourn. 

Thursday,  June  9, 1988 

Full  Committee — ^Holiday  Inn-Capitol, 
Clark  Room. 
8:30  a.m. — Continuation  of 

Subcommittee  reports. 

11  a.m. — Discussion  of  final  committee 
actions. 

1:30  p.m. — Subcommittee  chairmen  meet 
to  complete  final  statements  and 
recommendations  to  the  NASA 
Advisory  Council  (NAC). 

2:30  p.m.--Closed  session. 

3:30  p.m. — Adjourn. 

May  23. 196a 
Ann  Bradley. 

Advisory  Committee  Management  Officer,  ■ 

National  Aeronautics  and  Space 

Administration. 

[FR  Doc.  88-11971  Piled  5-26-88:  8:45  am) 

BIUJNG  COOC  7S10-01-M 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Records  Schedules;  Availability  and 
Request  for  Comments 

AGENCY:  National  Archives  and  Records 

Administration,  Office  of  Records 

Administration. 

ACTION:  Notice  of  availability  of 

proposed  records  schedules;  request  for 

comments. 

summary:  The  National  Archives  and 
Records  Administration  (NARA) 
publishes  notice  at  least  once  monthly 
of  certain  Federal  agency  requests  for 
records  disposition  authority  (records 
schedules).  Records  schedules  identify 
records  of  sufficient  value  to  warrant 
preservation  in  the  National  Archives  of 
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the  United  States.  Schedules  also 
authorize  agencies  after  a  specified 
period  to  dispose  of  records  lacking 
administrative,  legal,  research,  or  other 
value.  Notice  is  published  for  records 
schedules  that  (1)  propose  the 
destruction  of  records  not  previously 
authorized  for  disposal,  or  (2)  reduce  die 
retention  period  for  records  already 
authorized  for  disposal.  NARA  invites 
public  comments  on  snch  schedules,  as 
required  by  44  U.S.C.  3309a(a). 
DATE  Requests  for  copies  must  be 
received  in  writing  on  or  before  July  11, 
1968.  Once  the  appraisal  of  the  records 
is  completed.  NARA  will  send  a  copy  of 
the  schedule.  The  requester  will  be 
given  30  days  to  submit  comments. 
AODIKSS:  Address  requests  for  single 
copies  of  schedules  identified  in  this 
notice  to  the  Records  Appraisal  and 
Disposition  Division  (NIR),  National 
Archives  and  Records  Administration. 
Washington.  DC  20408.  Requesters  must 
cite  the  control  number  assigned  to  each 
schedule  when  requesting  a  copy.  The 
control  number  appears  in  parentheses 
immediately  after  the  name  of  the 
requesting  agency. 

SUPPLEMEMTARY  INFORMATION:  Each 

year  VS.  Government  agencies  create 
billions  of  records  on  paper,  film, 
magnetic  tape,  and  other  media.  In  order 
to  control  this  accimiulation,  agency 
records  managers  prepare  records 
schedules  specifying  when  the  agency 
no  longer  needs  the  records  and  what 
happens  to  the  records  after  this  period. 
Some  schedules  are  comprehensive  and 
cover  all  the  records  of  an  agency  or  one 
of  its  major  subdivisions.  These 
comprehensive  schedules  provide  for 
the  eventual  transfer  to  the  National 
Archives  of  historically  valuable  records 
and  authorize  the  disposal  of  all  other 
records.  Most  schedules,  however,  cover 
records  of  only  one  office  or  program  or 
a  few  series  of  records,  and  many  are 
updates  of  previously  approved 
schedules.  Such  schedules  also  may 
include  records  that  are  designated  for 
permament  retention. 

Destruction  of  records  requires  the 
approval  of  the  Archivist  of  the  United 
States.  This  approval  is  granted  after  a 
thorough  study  of  the  records  that  takes 
into  account  their  administrative  use  by 
the  agency  of  origin,  the  rights  and 
interests  of  the  Government  and  of 
private  persons  directly  affected  by  the 
Government's  activities,  and  historical 
or  other  value. 

This  public  notice  identifies  the 
Federal  agencies  and  their  subdivisions 
requesting  disposition  authority, 
includes  the  control  number  assigned  to 
each  schedule,  and  briefly  describes  the 
records  proposed  for  disposal.  The 


records  schedule  contains  additioaal 
information  about  the  records  and  their 
disposition.  Further  information  aboot 
the  disposition  process  will  be  fumisfaed 
to  each  requester. 
Schedules  Pending: 

1.  Department  of  me  Air  Force  (Nl- 
AFU-88-29).  Private  commercial 
solicitation  case  files. 

2.  Department  of  the  Air  Force  (Nl- 
AFU-88-30).  Host-tenant  interservice. 
and  other  support  agreements. 

3.  Department  of  me  Air  Force  (Nl- 
AFU-88-32).  Records  relating  to  the 
investigation  of  fraud,  waste,  and  abuse 
(files  dealing  with  historically 
significant  cases  are  permanent). 

4.  Department  of  the  Air  Force  (Nl- 
AFU-88-33).  Excess/surplus  property 
records. 

5.  Department  of  the  Air  Force  (Nl- 
AFU-88-34).  Emergency  room  control 
registers. 

6.  Department  of  Commerce, 
International  Trade  Administration  (Nl- 
151-88-8).  Records  relating  to 
Proclaimed  Lists  of  Blocked  Nationals. 

7.  Department  of  Commerce,  Bureau  of 
Economic  Analysis  (Nl-375-88-1). 
Working  papers  used  by  the  Boreau  in 
developing  estimates  for  the  Personal 
Consumption  Expenditures  and  Income 
Size  Distribution  Programs. 

8.  Farm  Credit  Administration. 
Records  and  Projects  Division  (Nl-103- 
88-5).  Files  of  personnel  actions  relating 
to  chief  executive  officers  of  Farm 
Credit  System  institutions. 

9.  Federal  Communications 
Commission,  Conmion  Carrier  Bureau 
(Nl-173-88-3).  Spectrum  Studies 
conducted  in  1979. 

10.  Federal  Emergency  Management 
Agency  (Nl-311-86-1).  Comprehensive 
schedule  covering  the  records  of  the 
entire  agency. 

11.  Department  of  Housing  and  Urban 
Development,  Public  Housing 
Administration  (Nl-196-88-1).  Contracts 
of  sale  and  other  fiscal  records  relating 
to  war  housing  and  reuse  programs, 
1940-1957. 

12.  National  Aeronautics  and  Space 
Administration  (Nl-255-88-2).  Public 
Affairs  records  relating  to  the 
Spacemobile  Program. 

13.  National  Security  Agency  (Nl-457- 
88-1,  2,  3,  and  4).  These  NSA  schedules 
are  classified  in  the  interest  of  national 
security  pursuant  to  Executive  Order 
12356  and  are  further  exempt  trom 
public  disclosure  pursuant  to  the 
National  Security  Act  of  1947,  50  U.S.C. 
403(d][3|.  and  Pubhc  Law  86-36. 

14.  Department  of  State  (Nl-<6»-88- 
30).  Foreign  Service  National  (FSN) 
Claims. 

15.  Tennessee  Valley  Authority. 
Office  of  Agriculture  and  Chemical 


Develoinnent  (Nl-142-87-7).  Duplicate 
copies  and  photographs  lacking  archival 
value  removed  dming  archival 
processing  firom  permanently  valuable 
still  pictnre  files  documenting  the 
activities  of  the  Office  of  Agricultural 
and  Chemical  Develofment 

16.  Department  of  the  Treasury.  U.S. 
Customs  Service  (Nl-36-86-1}.  Revised 
comprehensive  records  schedule. 

Dated:  May  23.  ia6& 
Don  W.  Wilson. 
Archivist  of  the  United  Statet. 
[PR  Doc.  88-11963  Filed  S-n28-88: 8:45  am] 
BHUNa  coot  nic-«v« 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Arts  in  EducathMi  Advisory  Pane^ 
MeetInQ 

Pursuant  to  section  10(aK2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463),  as  ameiuied,  notice  is  hereby 
given  that  a  meeting  of  the  Arts  in 
Education  Advisory  Panel  (Special 
Projects  Section)  to  the  National  Council 
on  the  Arts  will  be  held  on  June  13, 1988 
fit)m  1:30  p.m.-7:30  pjn.,  on  June  14-15. 
1988  from  8:00  a.m.-7.-ao  p.m..  on  June  16, 
1988  from  8:30  a.m.^:30  p.m.,  and  on 
June  17, 1988  &t>m  8:30  a  jn.-12:30  p.m., 
in  room  M-14  of  the  Nancy  Hanks 
Center.  1100  Pennsylvania  Avenue. 
NW..  Washington.  DC  20506. 

A  portion  of  the  meeting  will  be  open 
to  the  public  on  Jime  13. 1988,  from  1:30- 
2:15  p.m.,  on  June  16, 1968  from  2:00 
p.m.-5:30  p.m.,  and  on  Jane  17, 1988  from 
8:30  ajn.-12:30  p.m..  for  an  introduction/ 
orientation  session  and  policy  issues 
discussion. 

The  remaining  sessions  of  this 
meeting  on  June  13. 1968  from  2:15  p.m.- 
7:30  p.m..  on  June  14-15. 1988  from  8.-00 
a.m.-7:30  p.m.,  and  on  June  16. 1968  from 
8:30  a.m.-l:00  p.m.,  are  for  the  purpose 
of  Panel  review,  discussion,  evaluation 
and  recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  «vith  the 
determination  of  the  Chairman 
pul)lished  in  the  Federal  Register  of 
February  13, 1980,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsections  (c)  (4).  (6)  and  (9)  (b)  of 
section  552b  of  Htle  5,  United  States 
Code. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  for  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 


Pennsylvania  Avenue  NW.,  Washington. 
DC  20506,  202/682-5532,  TTY  202/682- 
5496  at  least  seven  (7)  days  prior  to  the 
meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506.  or  call  202/682-5433. 
Yvonne  M.  Sabine, 

Director,  Council  and  Panel  Operations, 
National  Endowment  for  the  Arts. 
May  24, 1988. 

[FR  Doc.  88-11823  Filed  5-26-88;  8:45  am] 
BILLINQ  COOE  7S37-01-M 


NATIONAL  TRANSPORTATION 
SAFETY  BOARD 

Public  Hearing;  Miami,  Florida;  Marine 
Accident 

In  connection  with  its  investigation  of 
the  accident  involving  the  engineroom 
fire  on  board  the  Passenger  Vessel 
SCANDINANVIAN  STAR  in  the  Gulf  of 
Mexico  on  March  15, 1988,  the  National 
Transportation  Safety  Board  will 
convene  a  public  hearing  at  9:00  a.m. 
(local  time),  on  June  22, 1988,  in  the 
Hyatt  Regency  Miami-Jasmine  Room, 
400  SE  2nd  Avenue,  Miami,  Florida.  For 
more  information  contact  Alan  Pollock. 
Office  of  Government  and  Public 
Affairs,  National  Transportation  Safety 
Board,  800  Independence  Avenue  SW., 
Washington,  DC  20594,  telephone  (202) 
382-6606. 
BeaHardesty. 

Federal  Register  Liaison  Officer. 
May  23, 198& 

(FR  Doc  88-11968  Filed  5-26-88:  8:45  am] 
MLUNO  COOE  7S3S-01-II 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-413  and  50-414] 

Duke  Power  Co.,  et  al.;  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact 

The  United  States  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  License  Nos.  NPF-35 
and  NPF-52  issued  to  Duke  Power 
Company,  et  al.,  (the  licensee)  for 
operation  of  the  Catawba  Nuclear 
^Station,  Units  1  and  2,  located  in  York 
County,  South  Carolina. 


Environmental  Assessment 
Identification  of  Proposed  Action 

The  amendments  would  revise 
Technical  Specification  (TS)  3/4.4.5, 
"Steam  Generators"  and  its  bases.  The 
revision  would  eliminate  the 
requirement  for  plugging  of  a  steam 
generator  tube  if  the  tube  defects  are 
located  at  least  1.60  inches  below  the 
top  of  the  tubesheet.  The  associated 
bases  3/4.4.5  would  be  supplemented  to 
distinguish  between  defects  located  at 
least  1.60  inches  below  the  top  of  the 
tube  sheet  and  those  located  elsewhere 
in  the  tubes. 

These  revisions  to  the  Technical  , 

Specifications  would  be  made  in 
response  to  the  licensee's  application  for 
amendments  dated  October  8, 1987,  as 
supplemented  December  3, 1987. 

The  Need  for  the  Proposed  Action 

The  proposed  amendments  would 
avoid  the  plugging  of  steam  generator 
tubes  when  the  location  of  defects  is 
such  that  plugging  is  unnecessary.  The 
amendments,  therefore,  preclude  the 
attendant  radiation  exposure  which 
would  otherwise  be  incurred  by  plant 
workers  involved  with  tube  plugging 
operations.  The  proposed  amendments 
would  also  maintain  operational 
flexibility  by  avoiding  a  loss  of  margin 
in  reactor  coolant  system  flow  and 
therefore  assist  in  assuring  that 
minimum  flow  rates  are  maintained  in 
excess  of  that  required  for  operation  at 
full  power. 

Environmental  Impacts  of  the  Proposed 
Action 

An  evaluation  was  performed  to 
demonstrate  tube  integrity  under  the 
postulated  loss  of  coolant  accident 
condition  of  secondary-to-primary 
differential  pressure.  Tube  collapse 
strength  characteristics  indicate  that  the 
constraint  provided  to  the  tube  by  the 
tubesheet  gives  a  significant  margin 
between  tube  collapse  strength  and  the 
limiting  secondary-to-primary 
differential  pressure  condition,  even  in 
the  presence  of  circumferential  or  axial 
indications. 

Primary-to-secondary  leakage  in  a 
steam  generator  during  normal  plant 
operation  is  Umited  by  Technical 
Specifications.  This  limit,  based  on  plant 
radiological  release  considerations,  is 
applicable  to  a  leak  source  within  the 
tubesheet.  Similarly,  the  evaluation 
considered  accidents  such  as  main 
steam  line  and  feedwater  line  breaks 
which  increase  tube  differential 
pressure  and  the  driving  head  for  a  leak, 
and  which,  therefore,  represent  events 
with  the  largest  potential  for  increasing 
primary-to-secondary  leakage.  The 


evaluation  shows  that,  because  of  the 
effect  of  the  hardroll,  no  increase  in 
primary-to-secondary  leakage  would 
occur  during  or  after  an  accident. 

The  Commission  has  reviewed  these 
evaluations  and  test  results  and  finds 
them  acceptable.  We  find  that,  based  on 
the  operating  limits  on  primary-to- 
secondary  leakage  and  the  results  of  the 
analysis  of  accident  conditions,  the 
proposed  amendments  would  not  cause 
any  adverse  changes  in  radiological 
impacts  during  normal  operations  as 
reported  in  the  "Final  Environmental 
Statement  Related  to  Operation  of 
Catawba  Nuclear  Station,  Units  1  and 
2,"  NUREG-0921  (FES)  dated  January 
1983,  nor  any  adverse  changes  to 
radiological  impacts  of  postulated 
accidents  as  reported  in  the  FES. 
Therefore,  no  adverse  change  in 
radiological  impacts  to  the  environment 
would  result  from  the  proposed 
amendments. 

The  proposed  amendments  involve 
systems  located  entirely  within  the 
restricted  area  as  defined  in  10  CFR  Part 
20.  They  do  not  affect  non-radiological 
plant  effluents  and  have  no  other 
environmental  impact.  Therefore,  the 
Commission  concludes  that  there  are  no 
significant  non-radiological 
environmental  impacts  associated  with 
the  proposed  amendments. 

Alternative  to  the  Proposed  Action  ' 

Because  we  have  concluded  that  no 
adverse  environmental  effects  are 
associated  with  the  proposed  action, 
any  alternatives  would  have  equal  or 
greater  environmental  impact  and  need 
not  be  selected. 

The  principal  alternative  would  be  to 
deny  the  requested  amendments.  That 
alternative,  in  effect,  is  the  same  as  the 
"no  action"  alternative  because  either 
case  would  require  the  licensee  to  plug 
tubes  in  accordance  with  existing  TS 
requirements.  (As  an  alternative  to 
plugging,  the  licensee  could  request 
further  TS  changes  to  allow  repairs  of 
tubes  by  a  tube  sleeving  technique. 
Although  sleeving  would  result  in  less 
loss  of  margin  in  available  reactor 
coolant  system  flow,  it  would  result  in 
more  than  twice  the  dose  to  workers 
involved  with  sleeving  installation  than 
the  dose  resulting  from  inserting  of 
mechanical,  removable  plugs.  Sleeving 
within  the  tubesheet  region  would  also 
preclude  further  repairs  of  the  same  tube 
within  its  remaining  tube  length  without 
substantial  additional  workers  exposure 
associated  with  sleeve  removal  and 
replacement.)  Neither  plugging  nor 
sleeving  would  reduce  environmental 
impacts  associated  with  correction  of 
steam  generator  tube  imperfections 
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when  compared  to  the  proposed 
amendments,  but  both  would  icsuh  in 
reduced  raaigins  in  reactor  coolant 
system  flow  and  increased  occupational 
radiological  exposure  to  plant  woricers. 

AJtemaUve  Use  of  Resources 

This  action  does  not  involve  the  use  of 
resources  not  previously  «H»idered  in 
connection  with  the  Nuclear  Regulatory 
Commission's  "Final  Environmental 
Statement  related  to  the  operation  of  the 
Catawba  Nuclear  Plant.  Units  1  and  2" 
NUREG-0921,  dated  January  1983. 

Agencies  and  Persons  Consulted 

The  NRC  staff  has  reviewed  the 
licensee's  request  of  October  8  and 
December  3. 1987,  and  did  not  consult 
other  agencies  or  persons. 

Fmding  of  No  Siffiificant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  amendments. 

Based  upon  this  environmental  i 

assessment,  we  conclude  that  the         | 
proposed  action  will  not  have  a 
significant  adverse  effect  on  the  quality 
of  the  human  environment 

For  further  details  with  respect  to  this 
action,  see  the  request  for  the 
amendments  dated  October  8, 1987,  and 
its  supplement  dated  December  3. 1987. 
which  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room.  1717  H  Street  NW.. 
Washington.  DC  and  at  tfie  York  County 
Library.  138  East  Black  Street  Rock  HiB. 
South  Carolina  29730. 

Dated  at  RockviUe,  Maryland,  this  23rd  day 
of  May  MBS. 

For  the  Nuclear  Regulatory  Commission. 

Davia  B.  Mattbawa, 

Director,  Project  Directorate  11-3,  Drriaion  of 
Reactor  Protects  t/U,  Office  of  Nuclear 
Reactor  Regulation. 

[PR  Doc.  88-11975  Filed  5-28-«8;  8:45  am] 


Advisory  CoMRiHtaa  on 

Safeguards,  SobcooMnHtao  OS 
Improvad  LWRs;  Canesiatlon 

The  ACRS  Subcommittee  meeting  on 
Improved  LWRs  scheduled  to  be  held  on 
June  8. 1988  (53  FR 16800  and  53  FR 
17776}  has  been  cancelled. 

Date:  May  20. 1988. 

Mottoa  W.  Ubaikin, 

Assistant  Executive  Director  for  Profect 
Review. 

(FR  Doc.  88-11SQ2  Filed  5-24-88:  8:45  am] 


Issuanca  and  AvaHsblMy  of  Draft 
NUREG-1217,  "Evaluslion  of  Safaty 
ImpNcatfons  of  Control  Systams  fan 

I  1AIO  liflitf^A^  ^b^^Mv  ■^■■«a» 

Lfrn  nuciaar  fowor  nams  ^ 
Tachnical  Rndbips  Rata  tad  to  USt  A- 
47  -  and  Draft  NUREQ-1218, 
"Regulatory  Analysis  for  Propossd 
Resolution  of  USI A-47" 

The  VS.  Nndear  Regulatmy 
Commission  (NRC)  staff  is  issoing  for 
public  comment  the  proposed  resohitian 
of  Unresolved  Safety  issue  (USI)  A-47. 
"Safety  Implicationa  of  Control 
Systems."  The  proposed  resolntian  is 
documented  in  two  draft  reports  entitled 
".Evaluation  of  Safety  Implications  of 
Control  Systems  in  LWR  Niidear  Power 
Hants— Technical  Findings  Related  to 
USI  A-4r'  (Draft  NURBG-1217)  and 
"Regulatory  Analysis  for  Proposed 
Resolution  of  USI  A-AT'  (Draft  NUREG- 
1218).  Safety  Implications  of  Control 
Systems  was  identified  as  an 
Unresolved  Safety  Issue  in  the  NRC  1980 
Annual  Report  to  the  Congress  pursuant 
to  section  210  of  the  Energy 
Reorganization  Act  of  1974  as  amended 
on  December  13, 1977. 

Nudear  power  plant  instrumentation 
and  control  systems  are  composed  of 
safety-grade  protection  systems  and 
non-safety-grade  control  systems.  The 
safety-grade  protection  systems  are 
designed  to  satisfy  the  GeneralDesign 
Criteria  identified  in  Appendix  A  to  10 
CFR  Part  50.  They  are  used  m  part  to 
trip  the  reactor  when  certain  plant 
parameters  exceed  allowable  limits  and 
to  protect  the  core  from  overheating  by 
actuating  emergency  core  cooling 
systems.  Non-safety-grade  control 
systems  are  used  to  maintain  the  plant 
within  prescribed  pressure  and 
temperature  limits  during  shutdown, 
startup,  and  normal  power  operation. 
The  non-safety-grade  control  systems 
are  not  relied  on  to  perform  any  safety 
functions  during  or  following  postulated 
transients  or  accidents.  They  an  used, 
however,  to  control  plant  processes  that 
could  have  a  significant  impact  on  plant 
dynamics. 

The  purpose  of  the  USI  A-47  study 
was  to  perform  a  review  of  the  non- 
safety-grade  control  systems  and  to 
assess  the  effects  of  control  system 
failures  on  plant  safety.  To  this  end. 
tasks  were  established  to  identify 
potential  control  system  failures  that 
either  singly  or  in  selected 
combinations,  could  cause  overpressure, 
overcooling,  overheat  overfill,  or 
reactivity  events. 

The  NRC  staff  concluded  from  its  A- 
47  investigations  that  certain  actions 
should  be  taken  to  improve  safety  in 


LWR  iriants.  These  actions  would 
request  diat  plants  (1)  upgrade  their 
systems  to  protect  agatnt  reactor 
vessel/steam  generator  overfill  events 
and  to  prevent  steam  generator  dryout, 
(2)  modify  their  technical  specifications 
to  periodically  verify  operabilify  of 
these  systems,  and  (3)  modify  selected 
emergency  procedures  to  ensure  safe 
plant  shutdown  fcrilowing  a  small-break 
loss-of-coolant  accident  Moat  plants 
already  have  snfiSdent  protection 
against  control  system  failures.  The 
requested  safefy  improvements  would 
only  apply  to  those  plants  for  which 
enhanced  protection  is  justified.  The 
recommended  actions  are  included  in 
Appendix  C  of  NUREG-1218. 

Comments  are  being  solicited  from 
interested  organizations,  groups,  and 
individuals.  It  is  expected  that  holders 
of  and  applicants  for  licenses  for 
nuclear  power  plants  will  review  the 
proposed  resolution  of  USI  A-47  for 
applicabilify  to  their  fadUfy  and  provide 
comments,  if  appropriate.  The  staff  is 
particularly  interested  in  the  assessment 
by  each  licensee  or  applicant  of  ttte 
applicability  of  the  staff  analyses, 
assumptions,  and  conchisions  to  its 
plant  The  staff  will  evaluate  the 
comments  received  and  address  diem  as 
appropriate  in  the  fiaal  documents. 

Copies  of  the  draft  documents  will  be 
available  after  May  28, 1988.  Copies  will 
be  sent  directfy  to  utilities,  utility 
industry  ^oups,  and  assodatiaas.  Otfier 
copies  wiU  be  available  for  inspection  or 
copying  in  the  NRC  Public  Document 
Room.  1717  H  Street  NW.,  Washii^ton. 
DC  and,  upon  request  in  the 
Commission's  Local  Public  Document 
Rooms  in  the  vicinity  of  nudear  power 
plants.  To  request  that  copies  be  placed 
in  a  local  Public  Document  Room, 
contact  the  Local  Public  Document 
Room  Program  Director,  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555,  telephone  toll  free  (80O)  636- 
8081.  Free  single  copies  of  the  draft 
documents  may  be  obtained  to  the 
extent  of  suppfy  by  writing  to  the  U.S. 
Nuclear  Regulatory  Coounission.  ATTN: 
Distribution  Section.  Mail  Stop  P-522, 
Washington,  DC  20555. 

Comments  should  be  forwarded  in 
writing  to  Mr.  Robert  Baer,  Chief. 
Engineering  Issues  Branch.  Division  of 
Engineering.  Office  of  Nuclear 
Regulatory  Research.  U.S.  Nudear 
Regulatory  Commission.  Washington. 
DC  20555  by  July  29. 1988. 

Dated  at  RockviUe.  Maiyland.  this  IBth  day 
of  May  1968. 


For  the  Nudsar  Regulatory  Commiaaion. 
Robwt  J.  Boaoak. 

Deputy  Director,  Division  of  Engineering, 
Office  of  Nuclear  Regulatory  Research. 
[FR  Doc.  88-119r9  Filed  5-26-88;  8:46  am] 
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ofVoluma2ofSafety 
Evaluation  Report  on  Tannaaaae 
Valley  Authority;  Rowfaed  Sequoyah 
Nuclear  Performanoe  Plan 

I .  The  U.S.  Nudear  Regulatory 
Coramiasian  (NRQ  announced  the 
publication  of  NUREG-1232,  VcAume  2 
Safety  Evaluation  Report  (SBR)  on  die 
Tennessee  Valley  Authority  Sequoyah 
Nuclear  Performance  Plan — Revised. 

On  September  17, 1985,  NRC  issued  a 
letter  to  the  Tennessee  Valley  Authority 
(TV A),  pursuant  to  10  CFR  50.54(F), 
requesting  TVA  to  submit  information 
on  its  plans  for  correcting  problems  in 
the  overall  management  of  its  nudear 
program  as  well  as  plant-spedfic 
problems.  In  response  to  this  letter,  TVA 
prepared  a  plan  that  identifies  and 
proposes  corrections  to  problems  with 
TVA's  management  of  its  nuclear 
program.  For  corporate  management  the 
plan  is  documented  in  revisions  of  the 
TVA  Corporate  Nuclear  Performance 
Plan  (CNPP)  dated  November  1, 1985: 
March  10,  and  December  4, 1966;  and 
March  26, 1987  and  in  its  letter  dated 
May  27, 1987.  For  Sequoyah-specific 
problems,  the  plan  is  documented  in 
revisions  of  the  Sequoyah  Nuclear 
Performance  Plan  (SNPP)  dated 
November  1. 1985;  April  1.  and  July  2, 
1987. 

NUREG-1232,  Volume  2  presents  die 
NRC  staff  evaluation  of  the  information 
submitted  in  the  revised  SNPP  through 
Revision  2.  In  this  report  the  staff 
condudes  (1)  that  TVA  has  acceptably 
addressed  the  Sequoyah-specific 
concerns  raised  by  NRC  in  its  10  CFR 
50.54(f)  letter  dated  September  17. 1985; 
(2)  that  because  much  of  SNPP  is 
programmatia  the  effectiveness 
depends  on  its  implementation;  (The 
NRC  staff  has  closely  monitored  this 
implementation  and  found  it  generally 
effective),  and  (3)  that  at  this  time,  the 
programmatic  iisprovements  in  place  or 
underway,  are  siiJEficient  to  resolve  the 
concerns  at  Sequoyah  diat  led  to 
issuance  of  the  10  CFR  5a54(f)  letter 
dated  September  17, 1985,  and  to 
support  continuing  nudear  activities, 
including  plant  operations. 

Copies  of  NUREG-1232,  Volume  2 
may  be  purchased  bam  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office,  Post  Office 
Box  37082.  Washington,  DC  20013-7082. 
Copies  are  also  available  from  the 


National  Technical  Information  Service, 
S285  Rart  Royal  Road,  Springfield, 
Virginia  22161.  A  copy  is  also  available 
for  public  inspection  and/or  copying  at 
the  NRC  Public  Doonment  Room,  1717  H 
Street  NW..  Wrahington.  DC. 

Dated  at  Betheada,  Maryland  ttiia  17th  day 
of  May,  1988. 

For  the  Nuclear  Begulatory  Commission. 
Raiandar  Aulud(. 

Actipg  Assistant  DisBctor  for  Projects,  TVA 
Projects  Division,  Office  of  Special  Projects. 
IFR  Doc  88-11978  RIed  &-e6-d8;  «:45  «n] 
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OonMnonwaaHh  EdiaonCo.; 
Brai#ir»od  Station.  Unit  No.  2; 
laauanca  of  FacHlty  Operating  License 

Notice  is  hereto  given  that  the  U.S. 
Nuclear  Regulatory  Commission  (the 
Commission  or  NRC),  has  issued  Facility 
Operating  License  No.  NPF-77  to 
Commonwealth  Edison  Company  (the 
licensee)  which  authorizes  operation  of 
Braidwood  Station.  Unit  No.  2  (the 
facility)  at  reactor  core  power  levels  not 
in  excess  of  3411  megawatts  thermal 
(100  percent  rated  power). 

Braidwood  Station.  Unit  No.  2  is  a 
pressurized  water  reactor  located  in 
Will  County,  Illinois,  about  20  miles 
south-southwest  of  Joliet  Illinois,  in 
Reed  Township.  The  license  is  effective 
as  of  the  date  of  issuance. 

The  application  for  the  license 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Conunission's  regulations  in  10  CFR 
Chapter  I  which  are  set  forth  in  the 
license.  Prior  public  notice  of  the  overall 
action  involving  the  proposed  issuance 
of  an  operating  license  was  published  in 
the  Federal  Register  in  December  15, 
1978  (43  FR  58659). 

The  Commission  has  determined  that 
the  issuance  of  this  license  will  not 
result  in  any  environmental  impacts 
other  than  those  evaluated  in  the  Final 
Environmental  Statement  and  the 
Assessment  of  the  Effect  of  License 
Duration  on  Matters  Discussed  in  the 
Final  Environmental  Statement  for  the 
Braidwood  Station,  Units  1  and  2  (dated 
June  1984]  since  the  activity  authorized 
by  the  license  is  encompassed  by  the 
overall  action  evaluated  in  the  Final 
Environmental  Statement 

For  further  details  with  respect  to  this 
action,  see  (1)  Facility  Ot>erating  License 
No.  NPF-77,  with  Technical 
Specifications  and  the  Environmental 


Protection  Plan;  t2)  the  report  of  the 
Advisory  Conanittee  on  Reactor 
Saf^uards,  dated  February  11, 1985:  (3) 
the  Commission's  Safety  Evaluation 
Report  dated  November  1983,  (NUREG- 
1102),  and  Supplements  1  tiirough  6;  (4) 
the  Final  Safety  Analysis  Report  and 
Amendments  thereto:  (5)  the 
Environmental  Report  and  supplements 
thereto;  and  (6)  the  Final  Environmental 
Statement,  dated  June  1984,  (NUREG- 
1026). 

These  items  are  available  for 
inspection  at  the  Commission's  Public 
Document  Room  located  at  1717  H 
S\xet^  NW..  Washington,  DC  20555  and 
in  the  Wilmington  Township  Public 
Library,  201  S.  Kanakee  Street 
Wilmington,  Illinois  60481.  A  copy  of 
Facility  Operating  License  NPF-77  may 
be  obtained  upon  request  addressed  to 
the  U.S.  Nuclear  Re^atory 
Commission,  Washington,  DC  20555, 
Attention:  Director,  Division  of  Reactor 
Projects  m/IV/V  and  Special  Projects. 
Copies  of  the  Safety  Evaluation  Report 
and  Supplements  1  through  6  (NUREG- 
1002]  and  the  Final  Environmental 
Statement  (NUREG-1026]  may  be 
purchased  at  current  rates  from  the 
National  Technical  Information  Service, 
Department  of  Commerce,  5285  Port 
Royal  Road,  Springfield.  Virginia  22161, 
and  through  the  NRC  GPO  sales 
program  by  writing  to  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office,  Post  Office 
Box  37082,  Washington.  DC  20013-7082. 

Dated  at  RockviUe,  Maryland  thi«  20th  day 
of  May  1988. 

For  the  Nudear  Regulatory  Commission. 
Stephen  P.  Sands, 

Project  Manager,  Project  Directorate  111-2, 
Division  of  Reactor  Projects-Ill,  IV,  Vand 
Special  Projects. 
[FR  Doc.  88-11976  Piled  5-2fr-88:  8:45  am] 
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[Docket  No.  50-389] 

Florida  Power  and  Light  Co.; 
ConaMaration  of  laauance  of 
Amendment  to  FacWty  Operating 
License  ana  froposea  iso  oignnicarn 
Hazards  ConaMeratfon  Determination 
and  Opportunity  For  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
16,  issued  to  Florida  Power  and  Light 
Company  (the  licensee),  for  operation  of 
the  St.  Lucie  Plant  Unit  No.  2  located  in 
St  Lucie  County,  Florida. 

By  application  dated  November  27, 
1987,  the  licensee  requested  that  the 
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reactor  coolant  system  (RCS)  pressure/ 
temperature  (P/T]  limits  and  RCS  low 
temperature  overpressure  protection 
(LTOP)  system  Technical  Specifications 
(TS)  be  amended.  The  TS  changes  were 
necessary  because  the  existing  P/T 
limits  and  associated  LTOP  system 
settings  would  become  invalid  on  May 
23. 1988.  The  licensee  specifically 
proposed  new  P/T  limit  curves  for  six 
operating  periods  starting  at  4  Effective 
Full  Power  Years  (EFPY)  out  to  32  EFPY. 
and  proposed  associated  changes  for  the 
LTOP  system  TS  to  include  reformatting 
the  limiting  conditions  for  operation, 
applicability,  and  action  statements. 

The  licensee's  November  27, 1987 
application  was  noticed  in  the  Federal 
Register  on  February  10. 1988  (53  FR 
3954),  and  a  proposed  no  significant 
hazards  consideration  determination 
was  made  by  the  staff. 

The  staffs  review  of  the  licensee's 
submittal  is  continuing;  however,  the 
existing  P/T  limits  expired  on  May  23. 
1988.  By  letters  dated  May  4  and  20. 
1988,  the  licensee  requested  the  staff  to 
issue  P/T  limits  valid  until  6  EFPY,  in 
order  to  permit  the  staff  to  complete  its 
review  and  not  affect  plant  operation.  In 
essence,  the  originally  proposed  curves 
valid  until  10  EFPY  will  be  changed  to 
be  valid  until  6  EFPY.  The  staff  is 
renoticing  this  amended  appUcation 
because  it  represents  a  significant  j 
change  from  what  was  previously  ' 
noticed.  The  net  effect  of  the  change  is  a 
more  restrictive  set  of  TS. 

The  staff  is  issuing  this  notice  under 
exigent  circimistances.  As  specified 
above,  the  existing  P/T  limits  expired  on 
May  23. 1988.  The  staff  and  the  licensee 
have  been  evaluating  the  issues 
associated  with  this  review  and     I 
currently  agree  that  the  6  EFPY  curves 
are  satisfactory.  The  licensee  did  not 
request  emergency  treatment  of  the 
amended  application;  the  staff  does  not 
believe  that  an  emergency  situation 
exists.  However,  the  staff  does  believe 
that  the  amendment  should  be  issued 
promptly.  , 

Before  issuance  of  the  proposed  ' 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act)  and  the  Conunission's 
regulations. 

The  Commission  has  made  a  proposed 
determination  that  the  amendment 
request  involves  no  significant 
considerations.  Under  the  Conunission's 
regulations  in  10  CFR  50.92.  this  means 
that  operation  of  the  facility  in        | 
accordance  with  the  proposed         ' 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  or  (2)  create  the  possibility  of 


a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

As  specified  above,  the  staff  noticed 
the  original  application  and  proposed  a 
no  significant  hazards  consideration 
determination.  The  staff  evaluated  the 
above  three  factors  as  part  of  the 
proposed  determination. 

liie  amended  application  involves 
taking  the  proposed  P/T  limits  for  10 
EFPY  and  making  them  valid  for  6  EFPY. 
Therefore,  the  6  EFPY  curves  will  be 
more  conservative.  The  stafTs  analysis 
of  the  three  factors  for  a  no  significant 
hazards  consideration  determination  as 
described  in  the  original  Federal 
Register  notice  is  also  valid  for  the  more 
restrictive  P/T  limits.  Thus,  the  staff 
continues  to  propose  that  the  amended 
application  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  create  th»  possibility  of  a 
new  or  different  kind  of  accident  ftxjm 
any  accident  previously  evaluated;  or 
involve  a  significant  reduction  in  a 
margin  of  safety.  Therefore,  the  staff 
proposed  to  determine  that  the  amended 
application  involves  no  significant 
hazards  considerations. 

The  Commission  is  seeking  public 
conunents  on  this  proposed 
determination.  Any  comments  received 
within  15  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.  The  Commission  will  not 
normally  make  a  final  determination 
unless  it  receives  a  request  for  a 
hearing. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  and  Procedures 
Branch.  Division  of  Rules  and  Records, 
Office  of  Administration  and  Resources 
Management.  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555. 
and  should  cite  the  publication  date  and 
page  number  of  the  Federal  Register 
notice. 

Written  comments  may  also  be 
delivered  to  Room  4000,  Maryland 
National  Bank  Building.  7735  Old 
Georgetown  Road.  Be^esda,  Maryland 
from  8:15  a.m.  to  5:00  p.m.  Copies  of 
written  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room.  1717  H  Street,  NW.,  Washington. 
DC.  The  filing  of  requests  for  hearing 
and  petitions  for  leave  to  intervene  is 
discussed  below. 

By  June  27, 1988.  the  licensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  ptii  licipate  as  a  party  in  the 


proceeding  must  file  a  written  request 
for  hearing  and  a  petition  for  leave  to 
inttsrvene.  Requests  for  a  hearing  and 
petitions  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rule  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  aa 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Conunission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition;  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  a8pect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene,  which  must  include  a  list  of 
the  contentions  that  are  sought  to  be 
litigated  in  the  matter,  add  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permited  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 


intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  the  amendment  is  issued  before  the 
expiration  of  30  days,  the  Commission 
will  make  a  final  determination  on  the 
issue  of  no  si^ficant  hazards 
considerations.  If  a  hearing  is  requested, 
the  final  determination  will  serve  to 
decide  when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  considerations,  the 
Conmiission  may  issue  the  amendment 
and  make  it  effective,  notwithstanding 
the  request  for  a  hearing.  Any  hearing 
held  would  take  place  after  issuance  of 
the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  significant 
hazards  considerations,  any  hearing 
held  would  take  place  before  the 
issuance  of  any  amendment. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  15-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period,  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
15-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  considerations.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  a  notice  of  issuance.  The 
Conunission  expects  that  the  need  to 
take  this  action  will  occur  very 
infrequently. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Conunission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room.  1717  H  Street  NW.. 
Washington.  DC  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  promptly  so 
inform  the  Commission  by  a  toll-finee 
telephone  call  to  Western  Union  at  1- 
(800)  342-6000).  The  Western  Onion 
operator  should  be  given  Datagram 
Identification  Number  3737  and  the 
following  message  addressed  to  Herbert 
N.  Beiicow:  petitioner's  name  and 
telephone  number,  date  petition  was 
mailed;  plant  name;  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 


should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555.  and  to  Harold  F.  Reis.  Esq., 
Nevinnan  and  Holtzinger.  1615  L  Street 
NW.,  Washington  DC  20036. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFI^  2.714(a)(l)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  November  27, 1987,  as 
supplemented  May  4  and  20, 1988,  which 
are  available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
1717  H  Street  NW.,  Washington.  DC 
20555,  and  at  the  Local  Public  Document 
Room,  Indian  River  Junior  College 
Library,  3209  Virginia  Avenue,  Fort 
Pierce,  Florida  33450. 

Dated  at  Rockviile.  Maryland,  this  24th  day 
of  May,  1988. 

For  the  Nuclear  Regulatory  Commisaion. 
E.G.  Tourigny, 

Project  Manager.  Project  Directorate  Il-Z 
Division  of  Reactor  Projects  l/JI.  Office  of 
Nuclear  Reactor  Regulation. 
[FR  Doc.  88-11977  Filed  5-26-8:45  am] 

BHJmO  CODE  7SM>-0t-M 


[Docket  Nd.  50-461] 

Illinois  Power  Co.;  Consideration  of 
Issuance  of  Amendment  to  Facility 
Operating  License  and  Opportunity  for 
Hearing 

The  United  States  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
62  issued  to  Illinois  Power  Company  (the 
licensee),  for  operation  of  Clinton  Power 
Station,  Unit  1  located  in  DeWitt 
County,  Illinois. 

This  amendment  consists  of  the 
addition  of  a  note  to  item  14  on  Table 
3.3.7.5-1  to  allow  inoperability  of 
primary  containment  isolation  valve 
position  indication  when  the  valve/ 
valve  operator  is  electrically 
deactivated  in  the  isolated  position. 
When  any  motor-operated  containment 
isolation  valve  is  electrically 
deactivated,  its  breaker  is  usually 
switched  to  the  "OFF*  position.  Power 
is  consequently  lost  to  the  position 
indication  circuit  and  all  position 
indication  in  the  main  control  room  is 
lost.  ACTION  62  associated  with  item  14 


of  Table  3.3.7.5-1  will  require  a  plant 
shutdown  after  seven  days  if  all  position 
indication  to  a  primary  containment 
isolation  valve  is  lost. 

Prior  to  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

By  June  27, 1988,  the  licensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing^nd 
petitions  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
commission's  "Rules  of  Practice  for 
DomesticLicensing  Proceedings"  in  10 
CFR  Part  2.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designted  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding:  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(8)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene.  ' 

Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requsting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
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scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to ! 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  oportunity  to 
participate  fully  in  the  conduct  of  the 
hearing^  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  shall  be  filed  with 
the  Secretary  of  the  Commission,  United 
States  Nuclear  Regulatory  Commission. 
Washington,  DC  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room.  1717  H  Street,  NW., 
Washington,  DC  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  or 
representative  for  the  petitioner 
promptly  so  inform  the  Commission  by  a 
toll-free  telephone  call  to  Western 
Union  at  1-800-325-6000  (in  Missouri 
1-800-342-6700).  The  Western  Union 
operator  should  be  given  Datagram! 
Identification  Number  3737  and  the 
following  message  addressed  to  Leif ). 
Norrholm:  petitioner's  name  and 
telephone  number;  date  petition  was 
mailed;  plant  name;  and  publication 
date  and  page  number  of  this  Fedmal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel.  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  and  to  Zeldoir  Zebel,  Esquire, 
Schiff,  Hardin  and  Waite,  7200  Sears 
Tower,  233  Wacker  Drive,  Chicago, 
Illinois  60606,  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petition  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board,  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l){iHv)  and  2.714(d). 

If  a  request  for  hearing  is  received,  the 
Commission's  staff  may  issue  the 
amendment  after  it  completes  its 
technical  review  and  prior  to  the 


completion  of  any  required  hearing  if  it 
publishes  a  further  notice  for  public 
comment  of  its  proposed  finding  of  no 
significant  hazards  consideration  in 
accordance  with  10  CFR  50.91  and  50.92. 
For  further  details  with  respect  to  this 
action,  see  the  appHcation  for 
amendment  dated  February  5, 1988, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  1717  H  Sti-eet  NW.,  Washington, 
DC  20555,  and  at  the  Vespasian  Warner 
Public  Library,  120  West  Johnson  Street, 
Clinton,  Illinois  61727. 

Dated  at  Rockville,  Maryland  this  18th  day 
of  May  1988. 

For  the  Nuclear  Regulatory  Commission. 
LAifl.Nonfaolm, 

Acting  Director.  Project  Directorate  IH-2, 
Division  of  Reactor  Projecta-III,  IV,  Vand 
Special  Projects. 
[FR  Doc.  88-11972  Filed  5-26-8a-  8:45  am] 
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(Dockat  No.  50-205] 

Omaha  Public  Power  District  Partiai 
Denial  of  Amendment  to  Facility 
Operating  License  and  Opportunity  for 


The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
partially  df  nied  a  request  by  the 
licensee  for  an  amendment  to  Facility 
Operating  License  No.  DPR-40  issued  to 
Omaha  Public  Power  District,  for 
operation  of  the  Fort  Calhoun  Station. 
Unit  1  located  in  Washington  County, 
Nebraska.  The  Notice  of  Consideration 
of  Issuance  of  Amendment  was 
published  in  the  Federal  Register  on 
March  23, 1988  (53  FR  9509). 

The  amendment,  as  proposed  by  the 
licensee,  would:  (1)  Relax  the  current 
Technical  Specifications  (TS) 
requirement  to  control  airborne 
radioactive  effluents  on  an 
instantaneous  basis;  (2)  allow  the 
licensee  to  use  a  non-standard  format 
for  reporting  radioactive  effluent 
releases;  (3)  allow  the  licensee  to  use 
annual  average  (rather  than  real-time) 
meteorological  dispersion  factors  to 
calcidate  doses;  and  (4)  correct  and 
clarify  some  parts  of  TS  2.9.1  and  5.9.4. 

With  regard  to  item  (1)  above,  the 
licensee  proposed  amending  the  TS  and 
Basis  to  2.9.1  by  deleting  the  word 
"instantaneous"  so  that  they  state  "to 
ensure  that  these  releases  result  in  an 
annual  dose  fi^m  radioactive  materials 
in  liquid  and  gaseous  effluents  released 
to  unrestricted  areas  that  are  within  the 
limits  specified  in  10  CFR  Part  20."  The 
effect  of  these  changes  would  allow  the 
licensee  to  exceed  the  concentrations 
specified  in  10  CFR  Part  20  on  an 


"instantaneous  basis."  The  staff  finds 
the  proposed  change  unacceptable 
because  it  would  alow  the  licensee  to 
exceed  the  concentrations  in  10  CFR 
Part  20  on  an  instantaneous  basis;  this 
would  not  be  consistent  with  the 
Standard  Technical  Specifications. 

With  regard  to  item  (2).  the  licensee 
proposes  to  change  TS  5.9.4.a  to  delete 
the  phrase  "as  outlined  in  Regulatory 
Guide  1.21,  Revision  1"  fit)m  die 
Radioactive  Effluent  Release  Reporting 
requirements.  The  proposed  change 
would  allow  the  licensee  more  flexibility 
in  formatting  their  radioactive  effluent 
release  reports.  The  staff  finds  this 
change  unacceptable  since  the  licensee 
would  no  longer  be  required  to  use  a 
standard  format  to  report  the  quantities 
of  radioactive  effluents  released  horn 
Fort  Calhoun. 

With  regard  to  items  (3)  and  (4).  the 
staff  finds  the  proposed  changes 
acceptable.  These  items  are  addressed 
in  a  separate  Federal  Register  Notice. 

By  June  27, 1968.  the  licensee  may 
demand  a  heraing  with  respect  to  the 
partial  denial  described  abNOve  and  any 
person  whose  interest  may  be  affected 
by  this  proceeding  may  file  a  written 
petition  for  leave  to  intervene. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20055,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room.  1717  H  Street  NW., 
Washington.  DC  by  the  above  date. 

A  copy  of  any  petition  should  be  sent 
to  the  Office  of  the  General  Counsel. 
15B-18  OWFN,  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555. 
and  to  LeBoeuf,  Lamb,  Leiby  and 
MacRae,  1333  New  Hampshire  Avenue 
NW.,  Washington,  DC  20036.  attorney 
for  the  licensee. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendment  dated  February  8, 1988,  and 
(2)  the  Commission's  Safety  Evaluation 
forwarded  to  the  licensee  by  letter  dated 
May  4, 1988,  which  are  available  for 
public  inspection  at  the  Commission's 
Public  document  Room.  1717  H  Street 
NW.,  Washington.  DC  20555,  and  at  die 
V/.  Dale  Clark  Library.  215  Soudi  15di 
Street  Omaha,  Nebraska  68102.  A  copy 
of  Item  (2)  may  be  obtained  upon 
request  addressed  to  U.S.  Nuclear 
Regtdatory  Commission,  Washington. 
DC  20555.  Attention:  Director,  Division 
of  Reactor  Projects— III.  IV.  V  and 
Special  Projects. 

Dated  at  Rockville,  Maryland,  this  19th  day 
of  May.  1988 


For  the  Nuclear  Regulatory  Commission. 
lose  A.  Calvo. 

Director,  Project  Directorate-IV,  Division  of 
Reactor  Projects-Ill,  IV.  Vand  Special 
Projects,  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc  88-11973  Filed  5-26-88: 8:45  am] 
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Vermont  Yanicee  Nuclear  Powrer  Corp^ 
Issuance  of  Amendment  to  Facility 
Operating  License  and  Final 
Determination  of  No  Significant 
Hazards  Consideration 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commisson)  has 
issued  Amendment  No.  104  to  Facility 
Operating  License  No.  DPR-28,  issued  to 
the  Vermont  Yankee  Nuclear  Power 
Corporation,  (the  licensee),  which 
authorizes  the  use  of  spent  fuel  storage 
racks  of  new  design  for  the  Vermont 
Yankee  Nuclear  Power  Station  located 
in  Windham  County,  Vermont.  The 
amendment  was  effective  as  of  the  date 
of  its  issuance. 

The  amendment  allows  the 
installation  of  racks  of  new  design  in  the 
spent  fuel  pool  sufficient  to 
accommodate  2870  assemblies,  and  the 
storage  of  fuel  assemblies  in  the  new 
racks  up  to  the  present  Technical 
Specification  limit  of  2000  assemblies  in 
the  pool  The  amendment  is  in  partial 
regsponse  to  the  licensee's  proposed 
application  for  amendment  dated  April 
25, 1986.  as  supplemented  on  August  15, 
September  26,  October  21.  and 
November  24, 1986,  and  February  25, 
March  19,  March  31.  April  9,  April  13, 
May  22.  June  11,  September  1,  and 
December  11, 1987,  and  March  2, 1988. 

Notice  of  Consideration  of  Issuance  of 
Amendment  and  Proposed  No 
Significant  Hazards  Consideration 
Determination  and  Opportunity  for 
Hearing  in  connection  with  this  action 
was  published  in  the  Federal  Register  on 
June  18, 1986. 

Requests  for  a  hearing  were  filed  on 
January  29, 1987  by  the  New  England 
Coalition  on  Nuclear  Pollution  and  by 
the  State  of  Vermont.  On  January  30, 
1987  a  request  was  filed  by  the 
Commonwealth  of  Massachusetts. 

Under  its  regulations,  the  Commission 
may  issue  and  make  an  amendment 
immediately  effective,  notwithstanding 
the  pendency  before  it  of  a  request  for  a 
hearing  from  any  person,  in  advance  of 
the  holding  and  completion  of  any 
required  hearing,  where  it  has 
determinend  that  no  significant  hazards 
considerations  are  involved. 


The  Commission  has  applied  the 
standards  of  10  CFR  50.92  and  has  made 
a  final  determination  that  the 
amendment  involves  on  siginficant 
hazards  considerations.  The  basis  fgr 
this  determination  is  contained  in  the 
Safety  Evaluation  related  to  this  action. 
Accordingly,  as  described  above,  the 
amendment  has  been  issued  and  made 
immediately  effective  and  any  hearing 
will  be  held  after  issuance. 

The  Commission  has  determined  that 
this  amendment  satisfies  the  criteria  for 
categorical  exclusion  in  accordance 
wiUi  10  CFR  51.22(c)(9).  Therefore, 
pursuant  to  10  CFR  51.22(b),  no 
environmental  impact  statement  or 
environmental  assessment  need  be 
prepared. 

For  further  details  with  respect  to  the 
action,  see  (1)  the  application  for 
amendment  dated  April  25, 1966,  as 
supplemented  by  letters  dated  August 
15,  September  26,  October  21.  and 
November  24, 1986,  and  February  25. 
March  19,  March  31,  April  9,  April  13, 
May  22.  June  11,  September  1,  and 
December  11, 1987  and  March  2, 1988:  (2) 
Amendment  No.  104  to  Facility 
Operating  License  No.  DPR-28;  (3)  and 
the  Commission's  related  Safety 
Evaluation.  All  of  these  items  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
1717  H  Street  NW.,  Washington,  DC  and 
at  the  Brooks  Memorial  Library,  224 
Main  Street,  Brattleboro,  Vermont  05301. 
A  copy  of  items  (2),  and  (3)  may  be 
obtained  upon  request  addressed  to  the 
U.S.  Nuclear  Regulatory  Commission. 
Washington,  DC  20555,  Attention: 
Director,  Division  of  Reactor  Projects  1/ 
U. 

Dated  at  Rockville,  Maryland  this  20th  day 
of  May.  1988. 

For  the  Nuclear  Regulatory  Commission. 
Vernon  L.  Rooney. 

Project  Manager,  Project  Directorate  1-3. 
Division  of  Reactor  Projects  l/U. 
[FR  Doc.  88-11974  Filed  5-26-88:  8:45  am) 
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[Docket  No.  50-443] 

Public  Service  Co.  of  New  Hampshire 
(Seabroolc  Plant);  Exemption 

I 

Public  Service  Company  of  New 
Hampshire  (the  licensee)  is  the  holder  of 
Facility  Operating  License  No.  NPF-56 
for  the  operation  of  Seabrook  Station 
nuclear  power  plant.  This  license,  issued 
on  October  17, 1986,  restricts  Seabrook 
Station  to  loading  fuel  and  conducting 
precriticality  testing  only.  However,  the 
license  provides,  among  othe  things,  that 


the  licensee  is  subject  to  all  rules, 
regulations  and  orders  of  the 
Commission  now  or  hereafter  in  effect. 

The  facility  is  a  pressurized  water 
reactor  rated  at  3411  MW(t)  at  die 
licensee's  site  located  in  Rockingham 
County,  New  Hampshire. 

n 

Section  10  CFR  50.54(w)  of  the 
Commission's  regulations  requires  that 
each  commercial  power  reactor  licensee 
shall  obtain  onsite  property  damage 
insurance  in  the  amount  of  $1.06  billion. 
This  requirement,  among  other  changes, 
increased  the  amount  of  required 
property  insurance  from  $620  million 
and  became  effective  on  October  5. 
1987. 

On  October  1, 1987.  the  licensee  filed 
an  Application  for  Schedular  Exemption 
from  the  requirements  for  property 
insurance  above  $620  million  until  such 
time  as  the  Commission  may  grant  a  low 
power  (5%)  operating  license.  This 
request  was  supplemented  by  additional 
information  dated  February  29. 1988.  In 
support  of  its  request,  the  licensee 
indicated  that  "Criticality  at  Seabrook 
Station  has  not  been  achieved.  The 
primary  system  is  not  radioactive,  and 
in  accordance  with  license 
requirements,  the  reactor  coolant  system 
is  maintained  with  a  boron 
concentration  equal  to  or  greater  than 
2000  parts  per  million."  Maintaining  the 
boron  concentration  of  the  reactor 
coolant  equa}  to  or  greater  than  2000 
parts  per  million  ensures  that  the  reactor 
carmot  be  made  criti(::al,  even  if  all  the 
control  rods  are  fully  withdrawn  The 
licensee  also  maintains  that  the 
coverage  in  the  amount  of  $620  million 
that  it  currently  carries  is  "more  than 
adequate  to  compensate  for  any 
conceivable  condition  that  may  occur." 
The  amount  of  coverage  should  be  more 
than  adequate  since  the  reactor  does  not 
contain  a  significant  inventory  of  fission 
products  and  the  2000  parts  per  million 
boron  concentration  of  the  reactor 
coolant  prevents  the  reactor  from 
achieving  criticality  and  thereby 
generating  fission  products.  Therefore, 
the  consequences  of  any  credible 
accident  would  not  include  any 
significant  radiological  hazards  and  the 
existing  insurance  coverage  should  be 
adequate  to  compensate  for  any 
conceivable  condition. 

The  licensee  indicates  that  the  cost  of 
property  insurance  in  excess  of  $620 
million  (i.e.  an  additional  $440  million  in 
coverage)  would  exceed  $1  million 
annually.  In  addition,  by  purchasing 
additional  insurance,  the  licensee  would 
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be  liable  under  the  terms  oi  the  policy  to 
pay  a  potential  retrospective  premium 
assessment  of  as  much  as  7.5  times  the 
annual  premium  if  an  accident  were  to 
occur  at  any  insured  site.  Thus,  potential 
costs  to  the  licensee  of  buying  the 
additional  insurance  could  be 
significant. 

m 

The  Commission  may  grant 
exemptions  from  the  requirements  of 
Part  50  "which  are  authorized  by  law, 
will  not  present  an  undue  risk  to  the 
public  health  and  safety,  and  are 
consistent  with  the  common  defense  and 
security"  (10  CFR  50.12(a)(1)).  In  iU 
submittal,  the  licensee  argued  that  die 
justification  for  its  exemption  request 
meets  the  "special  circumstances" 
described  in  §  5ai2(a)(2)(ii),  (iii)  and  (v). 
Section  50.12(a)(2)  stipulates,  "The 
Commission  will  not  consider  granting 
an  exemption  unless  special 
circumstances  are  present.  Special 
circumstances  are  present  whenever 
*  *  *  (ii)  Application  of  the  regulation  in 
the  particular  circimistances  would  not 
serve  the  underlying  purpose  of  the  rule 
or  is  not  necessary  to  achieve  the 
underlying  purpose  of  the  rule;  or  (in) 
Compliance  would  result  in  undue 
hardship  or  other  costs  that  are 
significantly  in  excess  of  those 
contemplated  when  the  regulation  was 
adopted,  or  that  are  significantly  in 
excess  of  those  incurred  by  others 
similarly  situated;  or  *  *  *  (v)  The 
exemption  would  provide  only 
temporary  reHef  from  the  applicable 
regulation  and  the  Hcensee  or  applicant 
has  made  good  faith  efforts  to  comply 
with  the  regulation  *  *  *" 

The  licensee  meets  the  conditions  for 
granting  an  exemption.  First,  with 
respect  to  {  50.12(a)(1),  die  exemption  is 
authorized  by  law  and  does  not  present 
an  undue  risk  to  public  health  and 
safety.  The  risk  to  public  health  and 
safety  presented  by  the  Seabrook 
Station  in  its  present  state  of  cold 
shutdown  is  substantially  lower  than 
reactors  operating  at  a  significant 
percentage  of  rated  power  since  the 
reactor  is  prevented  from  achieving 
criticaiity,  it  has  not  yet  achieved 
criticality  and  does  not  contain  a 
significant  inventory  of  fission  products. 

The  Seabrook  exemption  request  also 
meets  the  special  circumstances 
presented  in  §  50.12  (a)(2)(ii).  The 
Commission  agrees  %vith  the  licensee's 
assessment  that,  under  the  conditions 
proposed,  a  significant  accident  is,  fior 
all  practical  purposes,  highly  improbable 
since  the  reactor  has  not  gone  critical  or 
been  allowed  to  operate  at  any  power 
level.  Therefore  requiring  excessive 
onsite  property  damage  insurance 


before  the  reactor  achieves  criticality 
would  not  serve  the  underlying  purpose 
of  the  rule,  which  is  to  pro^ride  suffieieat 
funds  to  clean  up  after  a  significant 
accident  The  li^osee  is  requesting  a 
temporary  exemption  only  until  such 
time  as  it  may  be  allowed  to  make  the 
reactor  critical  and  operate  at  low 
power.  The  licensee  states  that  it  will 
comply  fully  with  $5a54(w)  prior  to 
initial  criticality. 

The  Commission  agrees  that  these 
factors  ensure  that  the  circumstances  of 
the  exemption  from  the  subject 
requirements  prior  to  achieving  initial 
criticality  do  not  present  an  undue  risk 
to  the  public  health  and  safety. 

IV 

Accordingly,  the  Commission  has 
determined  that,  pursuffiit  to  10  CFR 
50.12,  a  temporary  exemption  is 
authorized  by  law  and  will  not  endanger 
life  or  property  or  the  common  defense 
and  security  and  is  otherwise  in  the 
public  interest.  Therefore,  the 
Commission  hereby  approves  the 
following  exemption: 

The  licensee  is  exempt  from  the 
requirements  of  10  CFR  50.54(w)  with  respect 
to  on-site  property  damage  insurance  in 
excess  of  $820  million  prior  to  such  time  as 
Seabrook  Station  receives  an  operating 
Ucense  which  allows  the  reactor  to  go  critical 
or  operate  at  any  power  level. 

The  NRC  stai^  has  determined  diat  die 
granting  of  this  exemption  will  not  result 
in  any  sigrfificant  environmental  impact 
and  that,  pursuant  to  VKSFR  51.5(d)(4), 
an  environmental  impact  appraisal  need 
not  be  prepared  in  connection  with  this 
action.  Copies  of  the  licensee's  request 
for  exemption  dated  October  1, 1987  and 
supplement  dated  February  29, 1968  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
1717  H  Street  NW.,  Washington,  DC  and 
at  the  Exeter  Public  Library,  Founders 
Park,  Exeter,  New  Hampshire  03833. 
Copies  may  be  obtained  upon  written 
request  addressed  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  Attention:  Director  of  Reactor 
Projects  I/n. 

This  Exemption  is  effective  upon 
issuance. 

Dated  at  Rockville,  Maryland  this  lltfa  day 
of  May  1988. 

For  the  Nadear  Regulatoty  Commission. 
Waher  X.  Bntier, 

Acting  Director,  Division  of  Reactor  Projects- 
I/II,  Office  of  Nuclear  Reactor  Regulation. 

[FR  Doc.  88-11980  Filed  5-28-88;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  Ne.  S4-2S729;  Fie  Ne.  MB8-M-m 

Self-Regiilatory  Organiiatlona; 
Propoaed  Rule  Change  by  MBS 
Clearing  Corporation  RataliwQ  to 
HodMicatlona  to  the  SdMduie  for  tttai 
Converalon  of  GNMA  SacurlUea  WMch 
are  To  Be  Deaignated  fOr  Book-Entry 
Trada.  Claaranca  and  Catllanwawt; 
NoUca  of  Filing  wad  taunadtola 
Effactlveneaa  of  Propoaad  Hula 
Change. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1984, 15         a 
U.S.C.  7as(b)(l),  notice  is  hereby  given    ' 
that  on  May  16. 198a  die  I^IBS  Clearing 
Corporation  filed  with  the  Securities  and 
Exchange  Commission  tlie  proposed  rule 
change  as  described  in  Itene  I.  n  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regidatory  organizatioa.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interest  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

On  April  28, 1986.  MBSCC  issued  a 
Bulletin  for  the  Depository  Division  of 
MBS  Clearing  Corporation  ( "MBSCC") 
which  further  modified  the  conversion 
schedule  of  Government  National 
Mortgage  Association  ("GNMA") 
securities  to  book-entry  form. 

II.  Self -Regulatory  Organization's 

Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  die  Piopoeed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of, 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  (A),  (B)  and  (C)  below,  of  die 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  proposed  rule  change  modifies 
the  schedule  for  the  conversion  of 
GNMA  securities  which  are  to  be 
designated  for  book-entry  trade, 
clearance  and  settlement.  For 
settlements  beginning  June  16, 1988,  the 
12.00-12.49%  GNMA  coupons  will  be 


eligible  for  conversion  to  book-entry 
form.  With  this  action,  all  coupons 
below  or  equal  to  7.49%  and  higher  than 
or  equal  to  12.00%  are  eligible  for 
conversion  to  book-entry  form. 

In  anticipation  of  the  proposed  rule 
change.  Depository  Division  senior 
management  has  completed  the 
installation  and  testing  of  expanded 
computer  hardware  and  software 
required  by  larger-than-anticipated 
increases  in  participation  and  trading 
volume.  MBSCC  has  also  assisted 
Depository  Division  Participants  in 
making  necessary  changes  to  their  own 
operating  systems.  MBSCC  believes  diat 
with  such  installation,  testing,  and 
modifications,  the  additional  GNMA 
coupons  will  be  implemented  in  an 
orderly  manner. 

The  proposed  rule  change  is 
consistent  wiUi  Section  17A  of  the 
Securities  Exchange  Act  of  1934 
("Exchange  Act")  in  that  it  encourages 
the  processing  and  facihtation  of 
securities  clearance  and  settlement  of 
mortgage-backed  securities. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

MBSCC  does  not  believe  tiiat  any 
burden  will  be  placed  on  competition  as 
a  result  of  the  proposed  rule  change. 

fC)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants  or  Others 

Comments  have  not  been  generally 
solicited  or  received.  However, 
representatives  of  the  Public  Securities 
Association,  GNMA,  as  well  as 
representatives  of  several  Depository 
Division  Bank  Participants  were 
consulted  in  connection  with  the 
proposed  rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

1 

Tlie  foregoing  rule  change  has  become 
effective  pursuant  to  section  19(b)(3)  of 
the  Securities  Exchange  Act  of  1934  and 
subparagraph  (e)  of  Securities  Exchange 
Act  Rule  19b-4.  At  any  time  within  60 
days  of  the  filing  of  such  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  pubhc 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Securities  Exchange  Act 
of  1934. 

TV.  Solicitation  of  Comments 
Interested  persons  are  invited  to 


submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submission 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  die 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Conimission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifdi  Sbeet  NW.,  Washington,  DC. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
referenced  self-regulatory  organization. 
All  submissions  should  refer  to  File  No. 
MBS-88-13  and  should  be  submitted  by 
June  17, 198& 

For  the  Commission  by  the  Division  of 
Maricet  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary. 

Dated:  May  20.  ig8a 

[FR  Doc.  88-12036  Filed  5-26-fl8: 8:45  am) 
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[Fne  No.  500-1] 

AMX  International,  Inc.;  Suapenaion  of 
Trading 

May  24, 1988. 

It  appears  to  the  Securities  and 
Exchange  Commission  that  there  is  a 
lack  of  current  and  accurate  information 
concerning  the  securities  of  AMX 
International,  Inc.,  a  Delaware 
corporation  with  offices  located  at  5477 
Glen  Lakes  Drive,  Dallas,  Texas,  and 
that  questions  have  been  raised  about 
the  adequacy  and  accuracy  of  publicly 
disseminated  information  concerning, 
among  other  things,  the  financial 
condition  of  the  company  and  the  value 
of  its  assets.  The  Commission  is  of  the 
opinion  that  the  public  interest  and  the 
protection  of  investors  require  a 
suspension  of  trading  in  the  securities  of 
AMX  International. 

Therefore,  it  is  ordered,  pursuant  to 
section  12(k)  of  the  Securities  Exchange 
Act  of  1934,  that  trading  in  the  securities 
of  AMX  International,  Inc.,  over-the- 
counter  or  otherwise,  is  suspended  for 
the  period  from  10:00  a.m.  (E.D.T.)  on 
May  24, 1988  Uirough  11:59  p.m.  (E.D.T.) 
on  June  2, 1988.  , 


By  the  Commission. 
Jonatlian  G.  KaU, 
Secretary. 
(FR  Doc.  88-12035  Filed  5-28-88:  8:45  am) 

BHJJNQ  CODE  MlO-OI-a 


[Release  No.  34-25736;  File  No.  SR-NASO- 
87-9] 

Self-Regulatory  Organlzationa; 
National  Aaaociation  of  Sacuritiea 
Daalera,  Inc.;  Order  Approving 
Propoaad  Rule  Ctwnga 

On  February  6, 1987,  the  National 
Association  of  Securities  Dealers.  Inc. 
("NASD")  submitted  a  proposed  rule 
change  pursuant  to  section  19(b)(1)  of 
the  Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  7e8(b)(l)  and  Rule 
19b-4  thereunder,  to  amend  section  19(f) 
of  the  NASD's  Rules  of  Fair  Practice  to 
allow  the  receipt  of  performance-based 
fees  under  certain  circumstances.  In 
effect,  the  proposed  rule  change  would 
permit  members  or  persons  associated 
with  members  to  receive  performance- 
based  compensation  for  managing  client 
accounts  under  circupistances  similar  to 
the  circumstances  enumerated  in  Rule 
205-3  of  the  Investment  Advisers  Act  of 
1940  ("Advisers  Act"). » 

The  proposed  rule  change  would 
allow  a  member  or  person  associated 
with  a  member  to  receive  compensation 
based  on  a  share  of  profits  or  gains  in  an 
account  when:  (1)  Written  authorization 
is  obtained  from  a  member  carrying  the 
client's  account;  (2)  the  customer  meets 
stated  minimum  net  worth  or  investment 
size  requirements;  (3)  there  is  a 
reasonable  belief  that  the  customer 
understands  the  compensation  method 
and  its  risks;  (4)  the  arrangement  is 
reduced  to  writing;  (5)  there  is  a 
reasonable  belief  that  the  agreement 
was  reached  through  arms-length 
negotiation;  (6)  the  arrangement  takes 
into  account  gains  and  losses  over  at 
least  a  one-year  period;  and  (7)  the 
member  has  disclosed  all  material 
information  relating  to  the  arrangement. 
Written  performance  agreements  will  be 
subject  to  examination  by  the  NASD 
during  routine  inspections.* 

Notice  of  the  proposed  rule  change, 
together  with  its  terms  of  substance  was 
given  by  the  issuance  of  a  Commission 
release  (Securities  Exchange  Act 
Release  No.  24355,  April  16, 1987)  and  by 


■  17  CFR  275.205-3,  adopted  in  InvMtment 
Advisers  Act  Release  No.  996  (November  14, 1985): 
SO  FR  48556  (November  26. 1965). 

*  See  letter  from  T.  Grant  Gallery.  Associate 
General  Counsel.  NASD  to  Robins  M.  Gumbs. 
Attorney.  Division  of  Market  Regulation,  dated 
September  2. 1987. 
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publication  in  the  Fadacal  RagMtar  (52 
FR 13778.  April  24, 1987).  One  comment 
was  received  with  respect  to  the 
proposed  rule  change.'  The  comment 
letter  favors  the  proposal  and  suggests 
that  the  NASD  be  encouraged  to 
interptet  its  proposed  rule  change 
coterminously  with  Rule  205-3  under  the 
Advisers  Act.*  The  NASD  has 
represented  to  the  Commission  that  it 
intends  to  interpret  the  proposed  rule 
change  in  a  manner  coosiatent  with  Huk 
205-3.»  I 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  the  NASD,  and  m         | 
particular  the  requirements  of  section 
15A  and  the  rales  and  regulations 
thereunder. 

It  is  therefore  ordered,  pursuant  to 
section  19(bH2)  of  die  Act,  that  the    i 
above-mentioned  rule  change  be,  an^ 
hereby  is  approved.  For  the  T 

Conunissioo.  by  the  Divisi<m  of  Market 
Regnlatioa,  pursuant  to  delegated 
authority,  17  CFR  200.30-3(a)(12). 

Dated:  May  23. 1968. 
Jonathan  G.  Katz. 
Secretary. 
(FR  Doc.  88-12033  Filed  5-2&-88;  &-45  am] 

■UJMQ  CODE  MW-ei-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

infomwl  Alrapace  Meetings 

AOENCV:  Federal  Aviation 
Administration  (FAA),  DOT. 

AcnoK  Notice  of  Informal  Airspace 
Meetings. 

summary:  This  notice  announces 
informal  airspace  meetings  to  '^iffnisf 
the  following:  1.  Establishment  of  a    { 
Terminal  Control  Area  (TCA)  at        I 
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'Letter  fron  foMph  P.  Scatdato.  Vice  PMidMt 
Sheuion  Lehmaa  BroUaan,  to  liwattian  G.  Kai^ 
Secretary,  SEC  dated  May  14. 1987.  j 

*Tbe  Commiaaioa'i  Ofviaion  of  Investment 
Manageaieat  lakes  the  position  that  compensatloB 
received  by  a  member  or  pcrsoa  associated  witb  a 
member  under  this  rule  would  coastitaie  "spadal 
compensation'  for  purposes  of  the  broker-dealw 
exception  to  the  definition  of  the  term  'investment 
adviser"  in  section  a02(aNllNQ  of  Ike  Advisers 
Act.  Accordingly,  a  member  or  psiaaa  asaodatsd 
witli  a  member,  wbo  receives  rniiMisntinn  baaed 
on  a  share  of  profits  or  capital  appreciation  in  a 
customer's  account,  and  who  does  not  fit  twithin  the 
exceptions  fron  ragiaiTattaa  set  forth  in  the 
Adviaers  Act  mast  oaaif  ly  arilli  section  206(1)  smI 
Rule  205-3  under  the  Advteis  Act  with  lespaet  to 
such  compensation. 

'  See  letter  to  Kathehoe  A.  Ei^laad.  BHnch 
Chief,  SEC  from  T.  Grant  CaUcty.  Asaociate 
General  Counsel.  NASD  dated  May  4,  ISSa 


Phoenix,  AZ;  2.  Modification  of  the  TCA 
at  Dalias/Part  Worft,  TX:  3. 
EstabUahnent  of  a  TCA  at  Taaipa.  FL, 
and  4.  Efttablishment  of  a  TCA  at 
Orlando.  FL 

The  formal  airspace  meeting  dates 
and  places  are  as  foHows: 

Phoenix.  AZ,  TCA 
Z)o<&-Iuly28.1988.  ^ 

Time:  7:00  p.m. 
Location:  Thunderbtrd  Adventist 

Academy  Chapel  7401  East  Sutton 

Drive.  Scottsdale.  AZ. 

DaUas/Fort  Worth,  TX.  TCA 

Date:  August  4. 1988. 

Time:  7:00  pjB. 

Location:  Holiday  Inn  North, 
Conference  Center,  Meadiam 
Room,  2540  Meacham  Boulevard  (I- 
35W).  Fort  Worth,  TX:  and 

Date:  August  9, 1968. 

Time:  7:00  p.m. 

Location:  Holiday  Inn  Greater 
Southwest  Salon  A.  B  &  C.  North 
Hi^Tway  360  and  Brown  Boulevard, 
North  Arlington.  TX;  and 

ZTate;  August  11, 1988. 

Time:  7:00  p.m. 

Location:  Dallas  Marriot  Quorum. 
Grand  Ballroom,  14901  Dallas 
Parkway,  Dallas,  TX. 

Orlando,  FL 
Date:  August  18  and  17, 1988. 
Time:  7:00  p.m. 
Location:  Valencia  Commtmity 

College,  West  Campus,  Building  3. 

Room  111,  1800  S.  Kirkman  Road. 

OriandcFL 
Tampa,  FL 
Date:  August  23. 1988. 
Time:  7:00  p  jn. 
Location:  Gaither  High  School 

Auditorium,  1600  N.  Dale  Mabry 

Highway.  Tan^M.  FU  and 
Date:  August  24. 1968. 
Time:  7KX)  pjn. 
Location:  University  of  South  Florida, 

Bayboro  Campus.  Markie  Sdenca 

Laboratory  Auditorium,  140  Seventh 

Avenue  South.  St.  Petersburg,  FU 

and 
/Tote;  August  25. 198& 
Time:  7:00  p.m. 
Locatioa:  Airport  Administration 

Building.  McEfannrry  Auditorium. 

General  Spaatz  Boulevard.  Sarasota 

Airport,  Sarasota,  FL. 


FOR  PiMiim  — -QwauTiow  comtact: 
]oe  GilL  Airspace  Branch  (ATO-240). 
Airspace-Rnles  and  Aeronautical 
Information  Division.  Air  Traffic 
Operations  Service,  Federal  Aviation 
Administration.  600  Independence 
Avenue.  SW..  Washington,  DC  20691; 
telephone:  (202)  267-9252. 


Issued  in  WiAiagton.  DC  on  May  18, 1«8. 

Temple  H.  foansoo. 

Manager,  Airspace-Rules  aad  Aeronautical 
Information  Division. 

(FR  Do&  88-11946  Pa«dS-28-88: 8:4S  an^ 

4S1S-tS-H 


FHgM  Sorvic*  Station  at  Cherry  Capltai 
Airport;  Traverse  City,  Ml;  closing 

Notice  is  hereby  given  that  on  or 
about  May  la  1088.  the  present  Flight 
Service  Station  at  Cherry  Capital 
Airport,  Traverse  City,  Mich^^  will  be 
closed.  Services  to  tiw  general  public, 
formeriy  provided  by  this  office,  will  be 
provided  by  the  New  automated  Flight 
Service  Station  in  Lansing,  Michigan. 
This  information  will  be  reflected  in  the 
FAA  organization  statement  the  next 
time  it  is  reissued. 

(Sea  313(a).  72  SUt  752;  48  U.&C  1354.) 

WiUkBlLPailanL 

Director,  Great  Lakes  Region. 

Issued  in  Des  Piaines,  Illinois  on  April  8, 
198& 
PH  Doc.  88-11947  nied  5-26-68;  8:45  am] 


DEPARTMENT  OF  THE  TREASURY 


Center;  Meeting 

AOfNCV:  Advisory  Committee  to  the 
National  Center  for  State  and  Local  Law 
Enforcement  Training. 

ACTION:  Notice  of  meeting. 

smMMRV:  The  agenda  for  this  meeting 
includes:  opening  remarks  by  the 
Director  of  the  Federal  Law  Enforcement 
Training  Center  and  Committee  Co- 
Chair  diacusaian  of  present  and  FY  80 
program  status  and  Operation  Alliance 
update;  a  report  from  the  Assessment 
Sub-Committee;  and  program 
development  activities. 

OA-n:  lune  8, 198a 

AOORCSS:  Federal  Law  Enforcement 
Training  Center.  Building  94,  Board 
I^oom.  Glynco  Georgia. 

TOR  RMfTHn  WPOMIATIOM  OOHTACT: 

Howard  N.  Gostacfa,  Assistant  Director, 
Office  of  State  and  Local  Tiaiaing. 
Federal  Law  Enfovcement  Training 
Center,  Glynco,  Georgia  31524. 

Charies  F«  Hnkavidi, 

Director. 

May  23. 1988. 

(FR  Doc  88-12013  Filed  5-26-88;  8:45  am] 

aiUJNa  COOC  4S1S-3I-M 


UNITED  STATES  INFORMATION 
AGENCY 

Advisory  Commission  on  Public 
Diplomacy 

I  A  meeting  of  the  U.S.  Advisory 
Commission  on  Public  Diplomacy  will 
be  held  in  West  Berlin  June  ft-7. 1988. 
The  Commission  will  review  USIA's 
programs  in  Europe  and  will  consult 
with  senior  USIA  officers  from  U.S. 
embassies  m  Bonn.  USNATO  Brussels, 
london.  Moscow,  and  Paris. 

Please  call  Gloria  Kalamets,  (202)  485- 
1468  for  further  information. 

Dated:  May  23. 1988. 

Charies  N.  Canesiro, 

Management  Analyst.  Federal  Raster 
Liaison. 

(FR  Doc  88-11954  Filed  5-26-88;  8:45  am) 

BiujNa  cooc  aa3S-ei-H 


VETERANS  ADMINISTRATION 

Veterans  Administration  Wage 
Committee;  Meetings 

The  Veterans  Administration,  in 
accordance  with  Pub.  L  92-463,  gives 
notice  that  meetings  of  the  Veterans 
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Administi-ation  Wage  Committee  will  be 
held  on: 

Thursday,  July  14, 1988,  at  2:30  p.m. 
Thursday,  July  28, 1988.  at  2:30  p.m. 
Thursday,  August  11. 1988.  at  2:30  p.m. 
Thursday,  August  25, 1988.  at  2:30  p.m. 
Thursday,  September  8. 1988,  at  2:30 

pjtL 
Thursday,  September  22, 1988,  at  2:30 

p.m. 

The  meetings  will  be  held  in  Room 
304.  Veterans  Administration  Central 
Office,  810  Vermont  Avenue,  NW., 
Washington,  DC  20420. 

The  Committee's  purpose  is  to  advise 
the  Chief  Medical  EHrector  on  the 
development  and  authorization  of  wage 
schedules  for  Federal  VVage  System 
(blue-collar)  employees! 

At  these  meetings  the  Committee  will 
consider  wage  survey  speciRcations, 
wage  survey  data,  local  committee 
reports  and  recommendations, 
statistical  analyses,  and  proposed  wage 
schedules. 

All  portions  of  the  meetings  will  be 
closed  to  the  public  because  the  matters 
considered  are  related  solely  to  the 
internal  personnel  rules  and  practices  of 
the  Veterans  Administration  and 
because  the  wage  survey  data 


considered  by  the  Committee  have  been 
obtained  from  officials  of  private 
business  establishments  with  a 
guarantee  that  the  data  will  be  held  in 
confidence.  Closure  of  the  meetings  is  in 
accordance  with  subsection  10(d)  of 
Pub.  L  92-463,  as  amended  by  Pub.  L 
94-409,  and  as  cited  in  5  U.S.a  S52b(c) 
(2)  and  (4). 

However,  members  of  the  public  are 
invited  to  submit  material  in  writing  to 
the  Chairperson  for  the  Committee's 
attention. 

Additional  information  concerning 
these  meetings  may  be  obtained  from 
the  Chairperson.  Veterans 
Administration  Wage  Committee,  Room 
1175.  810  Vermont  Avenue,  NW., 
Washington.  DC  2042a 

Dated:  May  19, 19ea 

By  direction  of  the  Administrator. 
Rosa  Maria  Fontanez. 
Committee  Management  Officer. 
[FR  Doc.  88-12008  Hied  5-20-88;  8:45  am] 
BIIXINQ  cooc  UStMII-H 
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Sunshine  Act  Meetings 


Federal  Register 
Vol.  53.  No.  103 
Friday,  May  27.  1988 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  put>lished 
under  the  "Government  in  the  Sur)shine 
Act"   (Pub.   L   94-409)  5  U.S.C.   552t)(e)(3). 


FEDERAL  RESERVE  SYSTEM,  BOARD  OF 

GOVERNORS 

TIME  AND  DATE:  Approximately  12:00 

noon,  Wednesday.  June  1,  following  a 

recess  at  the  conclusion  of  the  open 

meeting. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  C  Street 

entrance  between  20th  and  2l8t  Streets, 

NW..  Washington,  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assigrunents,  reassignments.  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 
NIFORMATION:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board:  (202)  452-3204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Date:  May  25. 1988. 
James  McAfee, 

Associate  Secretary  of  the  Board. 

(FR  Doc.  88-12044  Filed  5-25-B8: 10:18  am] 

MUMS  CODE  «2ie-01-H 

FEDERAL  RESERVE  SYSTEM,  BOARD  OF 
GOVERNORS 

TIME  AND  date:  10:00  a.m.,  Wednesday. 
June  1. 1988. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets, 
NW..  Washington,  DC  20551. 
STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

Summary  Agenda 

Because  of  their  routine  nature,  no 
substantive  discussion  of  the  following  items 
is  anticipated.  These  matters  will  be  voted  on 
without  discussion  unless  a  member  of  the 
Board  requests  that  an  item  be  moved  to  the 
discussion  agenda. 

1.  Proposed  modification  to  Regulation  H 
(Membership  of  State  Banking  Institutions  in 
the  Federal  Reserve  System)  to  implement 
the  Competitive  Equality  Banking  Act  of  1967 
to  permit  state  member  agricultural  banks  to 


amortize  losses  on  qualified  agricultural 
loans.  (Proposed  earlier  for  public  comment; 
Docket  No.  R-0615) 

2.  Proposals  regarding  the  Board's 
Statement  of  Policy  on  Banking  Market 
Extension  Mergers  and  Acquisitions. 
(Proposed  eariier  for  public  comment:  Docket 
No.  R-0386) 

Discussion  Agenda 

3.  Publication  for  comment  of  proposed 
amendment  to  Regulation  Y  (Bank-Holding 
Companies  and  Change  in  Bank  Control]  to 
implement  the  limitations  placed  on 
grandfathered  nonbank  banks  by  the 
Competitive  Equality  Banking  Act  of  1987. 

4.  Proposed  revisions  to  the  Board's  Rules 
Regarding  Availability  of  Information. 
(Proposed  earlier  for  public  comment:  Docket 
No.  R-0601) 

5.  Proposed  1980  Federal  Reserve  Board 
budget  guideline. 

6.  Any  items  carried  forward  from  a 
previously  aimounced  meeting. 

Note.— This  meeting  will  be  recorded  for 
the  benefit  of  those  unable  to  attend. 
Cassettes  will  be  available  for  listening  in  the 
Board's  Freedom  of  Information  Office,  and 
copies  may  be  ordered  for  $5  per  cassette  by 
calling  (202)  452-3684  or  by  writing  to: 
Freedom  of  Information  Office.  Board  of 
Governors  of  the  Federal  Reserve  System, 
Washington,  DC  20551. 

CONTACT  PERSON  FOR  MORE 
INFORMA-nON:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board:  (202)  452-3204. 

Date:  May  25. 1988. 
James  McAfee, 

Associate  Secretary  of  the  Board. 
[FR  Doc.  88-12043  Filed  5-25-88;  iai8  am] 
MLUNQ  CODE  SSIO-ei-M 

NATIONAL  CREDIT  UNION 
ADMINISTRATION 

TIME  AND  DATE:  1:45  p.m.,  Thursday, 
June  2, 1988. 

place:  Amway  Grand  Plaza  Hotel, 
Pantlind  Ballroom/Hotel  Concourse 
Level.  Pearl  at  Monroe,  Grand  Rapids, 
Michigan  49503, 1-800-253-3690. 
status:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  Minutes  of  Previous  Open 

Meeting. 

2.  Economic  Commentary. 

3.  Central  Liquidity  Facility  Report  and 

Review  of  CLF  Lending  Rate. 

4.  Insurance  Fund  Report. 

5.  Request  by  the  State  of  Texas  for 

&cemption  from  NCUA  Lending  Rules. 

6.  Proposed  Field  of  Membership  Expansion 

Request  from  Ocean  Communities 
Federal  Credit  Union. 

7.  Request  for  Conunents  Chartering/Field  of 

Membership  (FOM)  Issues. 


B.  Review  NCUA  Long  Range  Plan. 
9.  Legislative  Update. 

TIME  AND  date:  2:30  p.m.,  Wednesday, 

June  1, 1988. 

place:  Amway  Grand  Plaza  Hotel,  Pearl 

Room/Hotel  Concourse  Level,  Pearl  at 

Monroe,  Grand  Rapids,  Michigan  49503, 

1-800-253-3690. 

status:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  Minutes  of  Previous  Closed 

Meeting. 

2.  Merger  under  section  205(h)  of  the  Federal 

Credit  Union  Act.  Closed  pursuant  to 
exemption  (8).  (9)(A)(ii).  and  (9)(B]. 

3.  Termination  of  Conservatorship.  Closed 

pursuant  to  exemption  (8). 

4.  Assistance  under  section  208(a)(2]  of  the 

Federal  Credit  Union  Act.  Closed 
pursuant  to  exemption  (8). 

5.  Review  of  Delegations  of  Authority.  Closed 

pursuant  to  exemption  (2). 

FOR  MORE  INFORMATION  CONTACT:  Becky 

Baker,  Secretary  of  the  Board, 

Telephone  (202)  357-1100. 

Becky  Baker, 

Secretary  of  the  Board. 

[FR  Doc.  86-12115  Filed  5-25-88;  3:11  pm] 

aiUJNO  CODE  TSSS-OI-N 

POSTAL  SERVICE  BOARD  OF  GOVERNORS 

Notice  of  a  Meeting 

The  Board  of  Governors  of  the  United 
States  Postal  Service,  pursuant  to  its 
Bylaws  (39  CFR  7.5)  and  the 
Government  in  the  Simshine  Act  (5 
U.S.C.  section  552b),  hereby  gives  notice 
that  it  intends  to  hold  a  meeting  at  8:00 
a.m.  on  Tuesday.  June  7, 1988,  at  the 
University  Plaza  Holiday  Inn,  333  John 
Q.  Hammons  Parkway,  Springfield, 
Missouri.  The  meeting  is  open  to  the 
public.  The  Board  expects  to  discuss  the 
matters  stated  in  the  agenda  which  is 
set  forth  below.  Requests  for 
information  about  the  meeting  should  be 
addressed  to  the  Secretary  of  the  Board, 
David  F.  Harris,  at  (202)  268-4800. 

There  will  also  be  a  session  of  the 
Board  on  Monday,  June  6, 1988,  but  it 
will  consist  enUrely  of  briefings  and  is 
not  open  to  the  public. 

Agenda 

Tuesday  Session 

June  7, 1988,  8:00  a.m.  (Open)  " 

1.  Minutes  of  the  Previous  Meeting.  May  2-3, 

1988. 

2.  Remarks  of  the  Postmaster  General. 
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3.  Consideration  of  the  Postal  Rate 

Commission's  Recommended  Decision  in 
Ihe  Money  Order  Sale  Limitatiaa  Case 
(Docket  No.  MC88-1).  (Mr.  Cox) 

4.  Productivity  Measurement.  (Mr.  Sirasser) 

5.  Report  of  the  Chief  Postal  Inspector.  (Mr. 

Clauson) 

6.  Semiaiuual  Report  on  Consumer 

Protection.  (Mr.  Clauson] 

7.  Capital  Investments. 

a.  Research  and  Devek>pnMnl  Project- 
Remote  Video  Encoding.  (Mr.  Jacobson) 

b.  Philadelphia.  Pennsylvania.  Airport  Mail 
Facility  (Mr.  Smith) 

8.  Tentative  Agenda  for  July  7-8, 1988, 

meeting  in  Washington.  DC. 
David  F.  Hairis, 
Secretary. 
[FR  Doc.  86-12116  Filed  5-2S-88M1  pmj 


ia967 
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SECURITIES  AND  EXCHANGE  COMMISSION 

Agency  Meetings 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L  94-408,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  foQowing  meetings  during 
the  week  of  May  31, 1988: 

An  open  meeting  will  be  held  on 
Wednesday,  June  1. 1988.  at  10:00  ajn.. 
followed  by  a  closed  meeting. 

The  Commissioners,  Counsd  to  the 
Commissioners,  the  Secretary  (^  the 
Commission,  and  recording  secretaries 
will  attend  the  dosed  meeting.  Certain 
staff  members  who  are  responsible  for 


the  calendared  matters  may  also  be 
present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or  more 
of  the  exemptions  set  forth  in  5  U.S.C. 
552b(c)(4),  (8).  (9){A)  and  (10)  and  17 
CFR  200.402(a)(4).  (8).  (9)fi)  and  (10) 
permit  consideration  of  the  scheduled 
'  matters  at  a  closed  meeting. 

Commissioner  Fleischman,  as  duty 
officer,  voted  to  consider  the  items  listed 
for  the  closed  meetings  in  closed 
session. 

The  subject  matter  of  the  open 
meeting  scheduled  for  Wednesday,  June 
1. 1968.  at  lOKX)  a  jn..  will  be: 

1.  Consideration  of  a  staff  report  and 
recommendations  concerning  tfie  use  of 
predispute  arbitration  danses  by  the 
securities  industry  in  agreements  with  its 
public  customers.  For  further  information, 
please  contact  Robert  Love  at  (202)  272-3064. 

2.  Consideration  of  possible  amendments 
to  Rule  10b-*  (17  CFR  240.10b-4).  the  short 
tendering  rule,  in  light  of  the  decision  of  the 
Court  of  Appeals  for  the  Second  Circuit  in 
Merrill  Lynch,  Pierce.  Feniter  »  Smith,  Inc.  v. 
Bobker.  For  fnrther  infonnatioii.  please 
contact  M.  Blair  Coikian  at  (202)  272-2853. 

3.  Consideration  of  whether  to  approve  a 
proposed  rule  change  by  the  New  Yoik  Stock 
Exchange  ("NYSE"  or  "Exchange")  that 
would  permit  members  to  install  telephone 
lines  at  then-  booth  spaces  that  will  enable 
them  to  communicate  from  the  Exchange 
floor  with  non-members  located  off  the  floor. 
The  proposed  NYSE  rule  would  specifically 


prohibit  the  use  by  members  of  portable 
telephones  on  the  Exchange  floor.  For  further 
information,  please  contact  Robert  J.  Sevigny 
at  (202)  272-2409. 

4.  Consideration  of  whether  to  issue  a 
release  for  public  comment  (1)  proposed 
amendments  to  revise  the  reporting 
requirements  for  issuers  changing  their  fiscal 
year  end;  (2)  proposed  related  amendments  to 
Form  8-K:  (3)  proposed  amendments  to  the 
accounting  and  proxy  rules  relating  to 
flnancial  reporting;  and  (4)  proposed 
amendments  to  the  quarterly  reporting  rules. 
For  further  information,  please  contact 
Howard  Hodges  at  (202)  272-2553. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Wednesday.  June 
1. 1988.  following  the  10:00  a.m.  open 
meeting,  will  be: 

Formal  order  of  investigation. 
Institution  of  injunctive  action. 
Institution  of  administrative  proceeding  of 
an  enforcement  nature. 

At  times  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any.  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Kevin 
Fogarty  at  (202)  272-3195. 
Shirley  E.  Hollis, 
Assistant  Secretary. 
May  24, 1986. 

(FR  Doc.  88-12122  Filed  5-25-68;  4«2  pm) 
SnjJNQ  CODE  sste-»t-H 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corections  of  previousiy 
puMshed  PresidentiaJ.  Rule,  Proposed 
Rute,  and  Notice  documents  and  volumes 
of  the  Code  of  Federal  Regulations. 
These  corrections  are  prepared  by  the 
Office  of  the  Federal  Register.  Agency 
prepared  corrections  are  issued  as  signed 
documents  and  appear  In  the  appropriate 
document  categories  elsewhere  in  the 
issue. 


DEPARTMENT  OF  AGRICULTURE 
Food  and  Nutrition  Service 
7CFR  Part  220 


Sdwoi  Breaicf act  Program;  Nutritional 
Improvements  and  Offer  Versus  .Serve 

Correction 

In  proposed  rule  document  88-11512 
beginning  on  page  18289  in  the  issue  of 
Monday,  May  23. 1988,  make  the 
following  corrections: 

$220*    [CorrMted]  | 

On  page  18292.  in  S  220.8(a)(2].  in  the 
table,  in  the  first  column,  in  the  last  line, 
after  "guidance)",  insert  "*';  and  in  the 
second  column,  in  the  second  entry,  "1/3 
cup  oz"  should  read  "1/3  oz". 

■aXMQ  CODE  ISSMI-O 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  661 
[Doclwl  Na  «>4<2-aOS2] 


Ocean  Salmon  Fisheries  Off  the  Coasts 
of  Washington,  Oregon,  and  CaHf  omia 

Correction  i 

In  rule  document  88-9883  beginning  on 
page  16002  in  the  issue  of  Wecbiesday, 
May  4. 1988,  make  the  following 
corrections: 

1.  On  page  16002.  in  the  third  column, 
in  the  last  paragraph,  in  the  fifth  line, 
"salmon"  was  misspelled. 

2.  On  page  16003.  in  the  second 
column,  in  the  sixth  complete  paragraph, 
in  the  third  line,  "be"  should  read  "by". 

3.  On  page  16006.  in  the  second 
column,  in  the  sixth  complete  paragraph, 
in  the  sixth  line,  "an"  should  read  "and". 

4.  On  page  16008.  in  the  table,  in  the 
last  column,  the  fifth  entry  should  read 


"Conservation  Zone  2  (Klamath  River 
mouth)  is  closed". 

5.  On  page  16010,  in  the  first  column, 
in  paragraph'l.,  in  the  second  line,  after 
"as"  insert  "follows:". 

6.  On  page  16011,  in  the  third  column, 
in  paragraph  7..  in  the  second  line, 
"Queens"  should  read  "Queets";  and  in 
the  third  line,  "15"*  should  read  "45"' 

7.  On  the  same  page,  in  the  table,  in 
the  second  column,  in  the  second  entry, 
in  the  first  line.  "48="  should  read 
"48*";  in  the  third  entry,  in  the  first  line. 
"47="  should  read  "47*";  in  the  last 
entry,  in  the  first  line.  "47="  should 
read  "47*".  and  in  the  last  line,  "125"' 
should  read  "125*". 

8.  On  the  same  page,  in  the  table,  in 
the  fourth  column,  all  entries  beginning 
with  "July  1..."  and  ending  with 
"...quota",  should  appear  in  the  third 
column  "Open  seasons"  directly  under 
the  entry  beginning  with  "May  1..."  and 
ending  with  "...quota.";  and  the  word 
"All"  appearing  directly  under  the 
entries  for  "July  1..."  should  remain  in 
the  last  column  "Salmon  species" 
opposite  the  "July  1..."  entry. 

MLLMQCOK  1S0»«1H> 


DEPARTMENT  OF  EDUCATION 
34  CFR  Part  99 

Family  Educational  Rights  and  Privacy 

Correction 

In  rule  document  88-7764  beginning  on 
page  11942  in  the  issue  of  Monday,  April 
11, 1988,  make  the  following  corrections: 

$99.6    [Corrected] 

1.  On  page  11945.  in  the  second 
column,  in  §  99.6(a)(4).  in  the  fifth  line. 
"S  99.1(a)(1)"  should  read 

"5  99.31(a)(1)". 

§99.7    [Corractwl] 

2.  On  the  same  page,  in  the  second 
colimin.  in  the  headiiig  for  S  99.7. 
"manual"  should  read  "annual". 

§99.20   [Corraetad] 

3.  On  page  11946.  in  the  second 
column,  in  §  99.20(b).  in  the  first  line, 
"education"  should  read  "educational". 

§99.31    [Corractadl 

4.  On  page  11947,  in  the  first  column, 
in  S  99.31(a)(3).  in  the  second  line, 
"authorize"  should  read  "authorized". 


5.  On  the  same  page,  in  the  second 
column,  in  §  99.31(a)(5)(ii),  in  the  third 
line,  "or  State"  should  read  "of  State". 

§99.36    [Correctad] 

6.  On  page  11948,  in  the  third  column, 
in  §  99.3e(a),  in  the  first  and  second 
lines,  "of  safety  or"  should  read  "or 
safety  of*. 

§99.67    (Correetedl 

7.  On  page  11949,  in  the  second 
column,  in  §  99.67(b).  in  the  sixth  line, 
"complainant"  was  misspelled. 

8.  On  page  11950,  in  the  third  column, 
in  "Section  BO.X',  in  the  second 
paragraph,  in  the  11th  line,  "statue" 
should  read  "statute". 

9.  On  page  11953,  in  the  second 
column,  in  the  sixth  indented  paragraph, 
in  the  first  line,  'Two"  should  read 
"The". 

10.  On  page  11954.  in  the  third  column, 
in  the  fourth  line,  "disclosed"  should 
read  "disclose". 

11.  On  page  11956.  eleven  lines  from 
the  bottom,  "student"  should  read 
"statute". 

12.  On  page  11957.  in  the  second 
column,  eleven  lines  fiY)m  the  bottom, 
after  "the"  insert  "student  as". 

MLUNQ  COOE  1S06-01-O 


DEPARTMENT  OF  HEALTH  AND 
HUMAN.SERVICES 

Food  and  Drug  Administration 

21  OFR  Parts  436  and  442 

[Dodcat  Na  88N-0047] 

Antibiotic  Drugs;  Cefmenoxime 
Hydrochloride  f  pr  in)ection 

Correction 

In  rule  document  88-8936  beginning  on 
page  13400  in  the  issue  of  Monday,  April 
25. 1988,  make  the  following  corrections: 

§436^63   (Corractadl 

1.  On  page  13401,  in  the  third  column, 
in  S  43e.363(c)(3),  after  "where:",  in  the 
fourth  line,  "wit"  should  read  "wt". 

§  442.22a   [Corractadl] 

2.  On  page  13403.  in  the  first  column, 
in  S  442.22a.  in  paragraph  (b)(4)(i).  in  the 
last  line,  after  "sodium"  insert  "sulfate". 


*' 


§442.222    (Corrected] 

3.  On  page  13404,  in  the  first  column, 
in  §  442.222.  in  paragraph  (b)(l)(iv)(A). 
the  formula  should  read: 


Microgram,  of  A.xftxlOOxrf 

cefmenoxime  per  milligram 


AxC.(100-L-S) 


BILLING  COOE  1SOS41-0 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

(Dodcet  No.  88N-0040] 

Sulfamethazine  in  Food-Producing 
Animals;  Public  Hearing  Before  ttw 
Commissioner 

Correction 

In  notice  document  88-10012  beginning 
on  page  15886  in  the  issue  of 
Wednesday,  May  4, 1988,  make  the 
following  corrections: 

1.  On  page  15888,  in  the  second 
column,  in  the  first  paragraph,  in  the 
second  line,  "(=0)"  should  read 
"(P= 0.00005)". 

2.  On  the  same  page,  in  the  third 
column,  under  V.  Hearing  Procedures 
Under  21  CFR  Part  15,  before  paragraph 
1,  insert  the  following: 

"Options  available  to  the  agency  or 
the  Center  for  Veterinary  Medicine 
include:". 

3.  On  the  same  page,  in  the  same 
column,  the  last  line  should  read 
"containing  products  marketed  under  21 


CFR  510.450  (secUon  512(d)  of  the  act 
and  21  CFR  514.111)." 

MLUNG  CODE  150641-0 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  l^nd  Management 

(AZ-020-08-4212-13;  A-23217] 

Public  Land  Exchange;  Mohav^  and 
Yavapai  Counties,  AZ 

Correction 

In  notice  document  88-6071  beginning 
on  page  9150  in  the  issue  of  Monday, 
March  21, 1988,  make  the  following 
corrections: 

1.  On  page  9151,  in  the  first  colunm. 
the  12th  line  should  read  "T.  14  V4  N.,  R. 
6  W.". 

2.  On  the  same  page,  in  the  same 
column,  the  30th  line  should  read  'T.  13 
N.,  R.  7  W.". 

BILLINO  COOE  150541« 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Radio  Technical  Commission  for 
Aeronautics  (RTCA);  Special 
Committee  160  (9th  Mtg.)-406  MHz 
Emergency  Locator  Transmitters 
(ELT);  Open  Meeting 

Correction 

In  notice  document  88-11194 
appearing  on  page  18018  in  the  issue  of 
Thursday,  May  19, 1988,  make  the 
following  correction: 


In  the  first  column,  in  the  first 
paragraph,  in  the  seventh  line,  "June  5" 
should  read  "June  15". 


BILUNQ  CODE  1S06-01-O 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  1 
[INTL-28-86] 

Apportionment  of  Expenses  in  ttte  FSC 
and  DISC  Contexts 

Correction 

In  proposed  rule  document  88-11004 
beginning  on  page  17473  in  the  issue  of 
Tuesc^y,  May  17, 1988,  make  the 
following  corrections: 

1.  On  page  17473,  in  the  second 
column,  the  "INTL"  number  is  corrected 
as  set  forth  above. 

§1J61-S    (Corractadl 

2.  On  page  17474.  in  the  third  column, 
in  the  section  heading  following  Par.  4. 
the  section  number  should  read  as  set 
forth  above. 

3.  On  page  17475,  in  the  second 
colunm.  in  §  1.861-8(g),  in  "Example 
(23J",  in  paragraph  (iii),  in  the  first  line 
"(a)"  should  read  "(A)". 

4.  On  the  same  page,  in  the  third 
column,  in  the  same  section,  paragraph 
and  example,  in  paragraph  (C),  the  last 
four  lines  should  read  "Apportionment 
of  the  general  and  administrative 
expenses  to  the  residual  grouping,  gross 
income  horn  domestic  sales  of  electronic 
equipment:". 
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FEDERAL  RESERVE  SYSTEM 

[DodwINa  11-0620] 

12  CFR  Part  229 

Regulation  CC;  AvaHabWty  of  Funds 
and  Colection  of  Checks 

AOENCV:  Board  of  Governors  of  the 
Federal  Reserve  System. 

action:  Final  rule. 


;  The  Board  has  adopted  a  new 
rule  (Regulation  CX}}  to  implement  the 
Expedited  Funds  Availability  Act  This 
rule  sets  out  the  requirements  that 
banks  and  other  depository  institutions 
make  funds  deposited  into  accounts 
available  according  to  speciHed  time 
schedules  and  disclose  funds 
availability  policies  to  their  customers. 
Regulation  CC  also  establishes  rules 
designed  to  speed  the  return  of  unpaid 
chedcs. 

The  Board  has  also  ^bmitted  the 
collection  of  information  requirements 
in  Regulation  CC  to  the  Office  of 
Management  and  Budget  (OMB)  for  its 
review  under  the  Paperwork  Reduction 
Act  (44  U.S.C.  3501  et  seq.)  and  OMB 
regulations  on  Controlling  Paperworic 
Burdens  on  the  Public  (5  CFR  Part  1320). 
The  information  collection  requirements 
are  contained  in  Regulation  CC  and 
published  in  this  notice.  Additional 
supporting  documents  may  be  obtained 
from  the  Board  clearance  officer  listed 
below.  Any  comments  on  the  collection 
requirements  should  be  sent  to  the  OMB 
desk  officer  listed  below.  OMB's  usual 
pcactice  is  not  to  take  any  action  on  an 
information  collection  until  at  least  ten 
working  days  after  notice  in  the  Federal 
Regiatac,  bat  occasionally  the  public 
interest  requires  more  rapid  action. 
EFRCnVE  date:  September  1. 1988, 
except  fm  12  CFR  229.12,  which  is 
effective  on  September  1. 1990.  After 
September  1. 1990, 12  CFR  229.11  will  no 
longer  be  effective. 
FOR  FURTHCR  INFOflMATION  CONTACT: 
For  information  regarding  Subparts  A 
and  C  contact  Joseph  R.  Alexander, 
Senior  Attorney.  (202/452-2489).  or 
Stephanie  Martin.  Attorney.  (202/452- 
3198).  Legal  Division. 

For  information  on  §§  229.10  through 
229.14.  and  §S  229.19  dirough  229.21  of 
Subpart  B,  contact  Louise  L  Roseman, 
Assistant  Director.  Division  of  Federal 
Reserve  Bank  Operations,  (202/452- 
3874). 

For  information  on  SS  229.15  through 
229.18  of  Subpart  B,  contact  Gerald  P. 
Hurst,  Senior  Counsel  (202/452-3867), 
Kathleen  S.  Brueger,  Attorney.  (202/452- 
2412),  or  Thomas  J.  Noto.  Attorney.  (202/ 


452-3667),  Division  of  Consumer  and 
Community  Afiiairs. 

For  the  hearing  impaired  only: 
Telecommunications  Device  for  die 
Deaf.  Eamestine  HUl  or  Dorothea 
Thompson.  (202/452-3254). 

Federal  Reserve  Board  Clearance 
Officer.  Nancy  Steele.  Division  of 
Research  and  Statistics,  (202/452-3822). 

OMB  Desk  Officer,  Robert  Meal, 
Office  of  Information  and  Regtdatory 
Affairs,  Office  of  Management  and 
Budget  New  Executive  Office  Biulding. 
Room  3228.  Washington.  DC  20503.  (202/ 
395-7340). 
SUPPIEMENTARY  INFONMATION: 

Overview 

Delayed  availability— the  holds  that 
some  banks  *  place  on  checks  deposited 
into  their  customers'  accounts  before  the 
funds  may  be  withdrawn — was  a 
subject  of  growing  concern  in  the 
Congress  for  a  number  of  years.  Many 
argued  that  the  holds  placed  by  many 
bulks  were  unduly  long,  and  that 
depositors  have  a  right  to  prompter 
access  to  their  funds.  Banks  that  impose 
holds  responded  that  their  availability 
schedules  reflect  the  time  needed  for  the 
collection  and  return  of  checks  returned 
unpaid  by  the  paying  bank  and  provide 
a  measure  of  protection  against  the  risk 
that  the  bank  could  not  recover  funds 
from  the  depositor  if  those  funds  had 
already  been  withdrawn  from  the 
depositor's  account. 

The  Congress  concluded  that  federal 
legislation  was  required  to  address 
delayed  availability  practices  and 
passed  the  Expedited  Funds  Availability 
Act  (the  "Act")  (Tide  VI  of  Pub.  L 100- 
86.  enacted  on  August  10, 1967).  The  Act 
seeks  to  ensure  prompt  availability  of 
funds  and  to  expedite  the  return  of 
checks;  the  Board  is  directed  to  issue 
regulations  to  implement  the  Act  which 
bwomes  eSMtive  on  September  1. 1988. 

The  Act  includes  specific  and  detailed 
provisions  requiring  banks  to:  (1)  Make 
funds  available  to  their  customers 
within  specified  time  frames.  (2)  pay 
interest  on  interest-bearing  transaction 
accounts  not  later  than  the  day  the  bank 
receives  provisional  credit  and  (3) 
disclose  their  funds  availability  policies 
to  their  customers.  These  statutory 
provisions  provide  the  Board  with  litde 


'  Regulabon  CXI  terminology  corresponcU  with  the 
terminology  of  the  Uniform  Commercial  Coda,  with 
■ome  modificatioii*.  "Bank"  ia  defined  to  include  all 
depository  institutions.  A  "paying  bank"  is  the  bank 
on  which  the  check  ia  drawn.  In  the  case  of  payable 
through  drafts,  the  payable  through  bank  is  the 
paying  bank.  A  "returning  bank"  is  an  intmaediaiy 
bank  hunHHng  a  retuiiiad  check.  A  "depositary 
bank"  Is  the  bank  in  which  the  check  was  first 
depMited.  (See  i  229.2  of  Regulation  CC  for  the 
complete  definitioiu  of  these  tenns.) 


flexibility  in  developing  rules  to 
implement  the  Act's  requirenfents. 

The  Act  requires  that  cash  deposits, 
wire  transfers,  and  certain  check 
deposits  that  Congress  believes  pose 
btde  risk  to  the  depositary  bank,  such  as 
Treasury  checks  and  cashier's  checks, 
generally  be  made  available  for 
withdrawal  by  the  business  day  after 
the  day  of  deposit  The  time  when  the 
depositary  bank  must  make  other  check 
deposits  available  for  withdrawal 
depends  on  whether  the  check  is  "local" 
or  "nonlocal"  to  the  depositary  bank.  A 
local  check  is  a  check  deposited  in  a 
depositary  bank  that  is  located  in  the 
same  Federal  Reserve  check  processing 
region  as  the  paying  bank.  A  nonlocal 
chedc  is  a  check  deposited  in  a  different 
check  processing  region  than  the  paying 
bank.  "There  are  a  total  of  48  Federal 
Reserve  check  processing  offices  in  the 
United  States,  and  the  territory  served 
by  each  office  constitutes  a  check 
processing  region. 

Under  the  temporary  schedule  that 
becomes  effective  on  September  1, 1988. 
a  depositary  bank  must  make  the 
proceeds  of  local  checks  available  for 
withdrawal  by  the  third  business  day 
following  deposit  that  is,  the  proceeds 
of  local  diecks  deposited  on  a  Monday 
must  be  available  for  withdrawal  by  the 
following  Thursday.  The  depositary 
bank  must  make  the  proceeds  of 
nonlocal  checks  available  for 
withdrawal  by  the  seventh  busiiiess  day 
following  deposit  that  is,  the  proceeds 
of  a  Monday  deposit  must  be  available 
for  withdrawal  by  Wednesday  of  the 
following  week.  On  September  1, 1990. 
these  time  periods  are  reduced.  At  that 
time,  proceeds  of  local  and  nonlocal 
checks  must  be  available  for  withdrawal 
by  the  second  and  fifth  business  day 
following  deposit  respectively.  Special 
rules  are  provided  for  cash  withdrawals, 
deposits  at  nonproprietary  automated 
teller  machines,  and  deposits  made  in 
banks  outside  the  continental  United 
States. 

Congress  provided  several  exceptions 
to  the  availability  schedules.  When  a 
bank  invokes  one  of  these  exceptions,  it 
may  extend  the  hold  on  a  customer's 
account  beyond  the  statutory  schedule 
by  a  reasonable  period  of  time,  as 
determined  by  Regulation  CC. 

The  statute  requires  banks  to  disclose 
their  availability  policies  to  their 
customers  and  inform  their  customers 
diat  deposited  funds  may  not  be 
available  for  immediate  withdrawal. 
Banks  are  required  to  provide 
disclosures  to  new  customers  prior  to 
opening  an  account  or  upon  request  In 
addition,  disclosures  are  required  on 
preprinted  deposit  slips,  at  staffed 


locations  where  consumers  make 
deposits,  and  at  automated  teller 
machines.  Banks  most  also  provide 
notice  to  their  oonsamer  customers 
whenever  their  avafldiQity  policies 
change. 

The  Act  gjvet  the  Bood  authority  to 
make  improvements  in  the  check 
collection  and  return  systems  in  order  to 
shorten  the  time  within  which 
depositary  banks  learn  of  the 
nonpayment  of  chedcs,  and  thereby 
reduce  the  nuiid>er  of  situatioiu  when 
the  bank  will  be  reipiired  by  law  to 
make  funds  availaUe  to  its  customers 
before  it  kams  a  check  has  been 
dishonored.  The  Board's  authority  is 
broad  and  genwal,  and  extends  to 
checks  that  are  not  cleared  through  the 
Federal  Reserve  ^stera.  Previously,  the 
Federal  Reserve  generally  had  the 
authority  to  regulate  only  those  checks  it 
collected. 

The  Board  issued  for  public  comment 
a  proposed  regulation  and  proposed 
Federal  Reserve  Bank  services  to 
implement  the  Act  on  December  3, 1987. 
(52  FR  47,112  (Dec  11, 1987))  Over  1.000 
commoits  have  been  received  on  the 
proposals.'  Many  of  diese  comments 


■  Approximately  two-thirds  of  the  commenters 
were  commercial  banks  or  bank  holding  companies. 
Ten  percent  ot  the  comments  «»er«  leceived  from 
savings  and  lean  associations,  «ight  percent  from 
corporations,  five  percent  bom  credit  unions,  and 
the  remainder  bmn  trade  associations, 
clearinghouses,  oonsuner  groups,  and  others. 


were  very  thorough,  and  provided 
excellent  analyses  of  issues  raised  in  the 
proposal.  A  number  of  commenters 
stated  that  the  proposal  did  a  good  job 
implementing  the  Act* s  retjuirements. 
and  provided  guidance  that  is  essential 
for  industry  compliance.  The 
commenters.  however,  expressed 
concern  over  the  complexity  of  the  Act 
and  regulation,  and  the  increased  costs 
and  risks  to  the  banking  industry  due  to 
the  disclosure  and  funds  availability 
requirements.  In  particidar.  many 
oommenters  were  concerned  with  the 
risks  inherent  in  the  requirement  to 
provide  next-day  availability  for  certain 
dieck  deposits.  This,  as  well  as  a 
number  of  other  concerns,  relate  to 
statutory  requirements  the  Board  has 
litUe  or  no  flexibility  to  modify. 

The  Board  and  Board  staff  considered 
all  comments  received,  and  discussed 
aspects  of  the  proposed  regulation  with 
the  Consumer  Advisory  Council  and  the 
Return  Item  Advisory  Group,  which  is  a 
joint  Federal  Reserve/banldng  industry 
group,  as  well  as  representatives  of  both 
industry  and  consumer  groups.  Two 
consulting  firms  were  retained  to  assess 
the  effect  of  certain  aspects  of  the 
proposal  on  the  banking  industry.  Based 
on  the  analysis  of  the  issues  raised  by 
the  public  comments  and  this  additional 
input  the  Board  made  a  number  of 
changes  to  the  proposed  regulation. 
Other  provisions  of  the  proposed 
regulation,  including  some  of  those 
criticized  by  commenters,  were  retained 


either  because  they  are  required  by  the 
Act  or  because  they  are  important  to 
carry  out  the  purposes  of  the  Act 

Discussion 

Regulation  CC  (12  CFR  Part  229), 
Availability  of  Funds  and  Collection  of 
Checks,  contains  three  subparts. 
Subpart  A  defines  term«  and  provides 
for  administrative  enforoement 
Generally,  the  terms  in  the  regulation 
are  defined  as  they  are  ia  the  Act  The 
Boud  has  adopted  a  number  of  changes 
for  the  sake  of  clarity,  to  conform  the 
terminology  to  that  whkh  is  familiar  to 
the  banking  industry,  to  define  terms  not 
defined  in  the  Act  and  to  cany  out  the 
puiposes  of  the  Act 

Subpart  B  specifies  schedules  within 
which  banks  must  make  funds  available 
for  withdrawal.  The  regulation  reflects 
the  availability  schedules  provided  in 
the  Act  Thus,  deposits  of  cash  and 
electronic  payments,  as  well  as  certain 
check  deposits,  must  be  made  available 
for  withdrawal  on  the  next  business  day 
following  deposit  Longer  schedules  are 
provided  for  other  checks,  based  on 
whether  the  checks  are  local  or 
nonlocaL  The  following  diarts  deiHct  the 
schedules  for  these  checks.  Hie 
schedules  for  local  and  nonlocal  checks, 
and  in  limited  instances  certain  checks 
that  must  be  given  next-day  availability, 
are  subject  to  several  exceptions  to 
protect  the  depositary  bank  in  higher 
risk  situations. 
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Temporary  Funds  Availability  Schedules 

lirustrates  availability  of  different  types  of  checlcs  under  the  temporary  sciieduies 


Figure  1 


MONDAY 
(DayO) 


LOCAL 
(Clearinghouse) 


LOCAL 

(Non-Ciearln{| 

house) 


NONLOCAL 


TUESDAY 
(Dayl) 


$100 


t] 


1 


WEDNESDAY 

(Day  2) 


THURSDAY 
(Day  3) 


FRIDAY 

(Day  4) 


I 


i 


$500 


MONDAY 

(DayS)^ 


TUESDAY 

(Day  6) 


WEDNESDAY 

(Day?) 


IHURSDAY 

(Day  8) 


r    J  Deposit 


I        I  Cash  Withdrawals 
/\  Check  Writing 


The  first  $1 00  of  a  day's  deposit  must  be  made  available  foreither  cash  withdrawal  orchcck 

writing  purposes  at  the  start  of  the  next  business  day  i  229.1  OCcKlXvii). 

For  local  checks  cleared  through  a  local  clearinghouse,  the  remainder  ofthe  deposit  must 

be  made  available  for  either  cash  withdrawal  or  chock  writing  purposes  by  the  third 

business  day  following  the  day  of  deposit  §  229.1  l(bXl). 

For  local  chocks  cleared  outsido  a  kical  rloarinyhouse.  the  remainder  ofthe  deposit  must 

be  made  available  for  check  writing  purposes  by  the  third  business  day  following  the  day 

ofdcpositS  229.1  l(bX2>. 


For  local  checks  cleared  ouUide  a  k>cal  clearinghouse.  $400  ofthe  deposit  must  be  made 

available  forcash  withdrawal  no  later  than  5:00  p.m.  on  the  day  spGcincd  in  the  schedule. 

This  amount  is  in  addition  to  the  $100  that  must  be  made  available  on  the  business  day 

following  the  day  of  deposit  5  229.1  l(bK2). 

The  remainderof  the  deposit  must  be  available  forcash  withdrawal  at  the  start  of  business 

on  the  following  day  5  229.1  l(bX2). 

For  nonlocal  checks,  the  remainderof  the  deposit  must  be  mndc  available  for  cither  cash 

withdrawal  or  check  writing  purposes  by  the  seventh  business  day  following  the  dny  of 

deposits  229.1  l(bX2). 
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Permanent  Funds  Availability  Schedules 

lllustratM  availability  of  different  types  of  checks  deposited  the  same  day,  under  the  permanent  schedules. 


Figure  2 


The  firattl  00  oTa  day  sde  posit  must  be  made  available  foreithercaah  withdrawal  orcheck 

writinf^  purposes  at  the  start  of  the  next  business  day  }  229.1(KcXlXvii). 

Local  chocks  must  be  made  available  for  check  writing  purposes  by  the  aeeond  business 

day  fbllowing  depoill  9  229.12(b). 

Nonlocal  checks  must  be  made  available  for  chock  writing  purposes  by  the  fifth  business 

day  rollowing  deposit  {  229.12(c). 


$400  of  the  deposit  must  be  made  available  for  cash  withdrawal  no  later  than  5K)0  p.m. 
on  the  day  spcciHed  in  the  schcdulc.This  is  in  addition  to  the  $1(X)  that  must  be  made 
available  on  the  business  day  following  deposit  f  229.12(d). 

The  remainder  ofthe  deposit  must  be  made  available  for  ca.sh  withdrawal  at  the  start  of 
business  the  following  day  i  229.12(d). 
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Permanent  Funds  Availability  Schedules 

IHustrates  availability  of  different  types  of  checks  deposited  on  separate  days,  under  the  permanent  schedule. 


Figure  3 


The  first  $1  OOofa  day's  depoait  inuat  be  made  available  for  eithercash  withdrawal  orcheck    4 

writing  purpose*  at  the  start  of  the  next  business  day  i  229.1  (XcXI  Mvii). 

Local  checks  must  be  made  available  for  check  writing  purposes  by  the  aecond  business 

day  following  deposit  9  229.12(b). 

Nonlocal  checks  must  be  made  available  for  check  writing  purposes  by  the  fifth  business    5 

day  following  deposit  $  229.12(c). 


$400  of  the  deposit  must  be  made  available  for  cash  withdrawal  no  later  than  5:00  p.m. 
on  the  day  specified  in  the  schedule.  This  applies  lo  the  aggregate  amou  nt  ofdeposits  that 
must  be  made  availablcon  a  specified  day,  and  is  in  addition  to  the  $100  that  must  be  made 
available  on  the  business  day  following  deposit  {  229.12(d). 

The  remainder  of  the  deposit  must  be  made  available  for  cash  withdrawal  at  the  start  of 
business  the  following  day  §  229.12(d). 
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Subpart  B  also  includes  rules 
regarding  exceptions  to  the  schedules, 
disclosure  of  funds  availability  policies, 
and  payment  of  interest  The  Act  and 
-  regulation  require  banks  to  disclose 
their  specific  policy  as  to  when 
deposited  funds  will  be  available  for 
withdrawal  to  existing  customers,  to  any 
person  opening  a  new  account,  and  to 
any  person  upon  request.  In  addition, 
banks  are  required  to  disclose  their 
availability  policies  in  locations  where 
consumer  deposits  are  accepted  by  bank 
employees,  and  to  provide  reminders  at 
Al^s  and  on  preprinted  deposit  sUps 
that  deposited  funds  may  not  be 
available  for  immediate  withdrawal. 

Subpart  C  includes  rules  to  speed  the 
collection  and  retiun  of  checks.  These 
rules  cover  the  expeditious  return 
responsibilities  of  paying  and  returning 
banks,  authorization  of  direct  returns, 
notification  of  nonpayment  of  large- 
dollar  retiuns  by  the  paying  bank,  check 
indorsement  standards,  and  other 
related  changes  to  the  check  collection 
system.  The  Board  adopted  the 
indorsement  standard  required  by  the 
regulation  (Appendix  D  to  Regulation 
CC)  on  April  4. 1988.  (53  FR 11332  (April 
4, 1968).)  A  discussion  of  the  impact  of 
Subpart  C  on  the  check  collection 
system  is  summarized  at  the  end  of  this 
overview. 


Significant  Changes  in  the  Final 
Isolation  CC 

\The  following  describes  the 
substantive  differences  between  the 
proposed  regulation  and  the  final 
Regulation  CC  Other  significant  issues 
and  comments  received  on  the 
regulation  are  highlighted  later  in  this 
document. 

1.  AvailabiUty  Schedules  and 
Exceptions 

Treasury  Accounts.  At  the  request  of 
the  Treasury,  accoimts  held  by  tiie 
United  States  Treasury,  such  as 
Treasury  General  Accounts  and 
Treasury  Tax  and  Loan  Deposit 
Accounts,  are  not  subject  to  the 
availability  and  disclosure  requirements 
of  Subpart  B  of  the  regulation. 
(S  229.2(a).) 

Noncash  Items.  The  Act  and 
regulation  exclude  noncash  items  from 
the  definition  of  check.  Thus,  noncash 
items  are  not  subject  to  the  fimds 
availability  requirements  of  the  statute 
and  regulation.  A  number  of 
commenters  asked  the  Board  to  clarify 
that  accepting  checks  on  a  collection 
basis  is  permitted  under  the  regulation, 
and  that  such  checks  are  not  subject  to 
the  regulation's  availability 
requirements. 


While  the  regulation  does  not 
generally  authorize  banks  to  take  checks 
for  collection  as  an  alternative  to  taking 
them  for  deposit  subject  to  the  statutory 
schedules,  it  does  permit  certain  current 
bank  practices  of  taking  checks  for 
collection.  For  example,  at  the  request  of 
a  customer,  a  bank  may  take  a  check  on 
a  collection  basis,  handle  the  check  as  a 
noncash  item,  and  send  it  directiy  to  the 
paying  bank  with  special  payment 
instructions.  This  practice  enables  a 
bank's  customer  to  know  whether  a 
check  is  being  paid  or  dishonored.       < 
Taking  checks  for  collection  under  these 
circumstances  is  not  subject  to  the 
availability  schedules  in  the  Act. 
(S  229.2(u).) 

Deposits  of  next-day  checks  at 
unstaffed  facilities.  The  Act  provides 
next-day  availability  for  cash  deposits 
and  certain  check  deposits  to  accounts 
at  a  depositary  bank  "staffed  by 
individuals  employed  by  such 
institution."  (The  Act  does  not  require, 
however,  that  Treasury  checks  and  "on 
us"  '  checks  be  deposited  at  a  staffed 
teller  station  in  order  to  receive  next- 
day  availability.)  The  proposed 
regulation  required  that  these  deposits 
be  made  available  on  the  next  business 
day,  whether  or  not  they  were  deposited 
in  person  to  an  employee  of  the  bank. 
The  Board  requested  comment  on 
whether  this  expansion  of  the  Act's 
requirement  would  pose  any  operational 
problems. 

Commenters  strongly  opposed  this 
expansion  of  the  next-day  availability 
requirement,  indicating  that  it  would  be 
very  difficult  to  make  funds  available  on 
a  next-day  basis  for  deposits  made  at 
automated  teller  machines  (ATMs)  and 
other  facilities  other  than  staffed  teller 
stations.  They  stated  that  it  is  often  not 
possible  to  collect  and  verify  deposits 
made  at  unstaffed  locations  in  time  to 
make  the  funds  available  at  the  start  of 
business  on  the  following  day.  To 
address  the  operational  concerns  of  the 
banks,  the  final  regulation  conditions 
the  receipt  of  next-day  availability  to 
deposits  (other  than  the  deposit  of 
Treasury  checks  and  on  us  checks) 
"made  in  person  to  an  employee  of  the 
depositary  bank,"  in  accordance  with 
the  Act.  The  Board  believes  that 
extending  the  hold  on  these  deposits  to 
the  local  and  nonlocal  schedules  is  not 
warranted  by  these  operational 
concerns.  Thus,  the  regulation  provides 
that  deposits  that  are  eligible  for  next- 
day  availabilify  that  do  not  meet  this 
condition  must  be  made  available  for 
withdrawal  by  the  start  of  the  second 


*  Checks  drawn  on  the  depositary  bank. 


business  day  following  deposit 
(S  229.10(c).) 

ATM  cut-off  hours.  In  addition  to  the 
next-day  avsdlabilify  requirements, 
conunenters  cited  other  provisions  of  the 
proposed  regulation  that  would  be  very 
difficult  to  implement  operationally  with 
respect  to  accepting  deposits  at  and 
permitting  withdrawals  from,  ATMs. 
Some  of  £heir  concerns  focused  on  what 
constitutes  the  start  and  close  of  a  day 
for  the  purpose  of  ATM  withdrawals 
and  deposits.  The  proposed  regulation 
enabled  banks  to  establish  a  cut-off 
hour  of  2:00  p.m.  or  later  for  deposits 
considered  received  on  a  given  day.  To 
provide  greater  flexibility  in  the 
servicing  of  ATMs,  the  final  regulation 
allows  a  cut-off  time  as  early  as  12K)0 
noon  for  the  receipt  of  deposits  at  ATMs 
and  other  off-premise  faciUties. 
(§  229.19(a).) 

Start  of  business.  The  regulation 
generally  requires  that  funds  be  made 
available  for  withdrawal  at  the  start  of 
business  on  the  day  specified  in  the 
schedule.  The  proposed  regulation 
provided  that  die  start  of  business  was 
generally  the  time  the  branch  opens  to 
the  public  and.  in  the  case  of  ATMs,  not 
later  than  7:00  a.m.  In  response  to 
comments  that  customer  accounts  often 
cannot  be  updated  with  the  day's 
opening  balance  by  7:00  a.m.,  the 
regulation  has  been  modified  to  require 
a  9:00  a.m.  start  of  business  for  ATM* ' 
withdrawals.  (S  229.ig(b).)  i 

Notice  of  reasonable  cause  to  douBf 
collectibility  exception.  The  Act  and 
regulation  provide  an  exception  to  the 
availability  schedules  for  instances 
where  a  depositary  bank  has  reasonable 
cause  to  doubt  whether  a  particular 
check  will  be  collected.  Commenters 
expressed  concern  regarding  the  manner 
in  which  the  reason  this  exception  is 
invoked  must  be  disclosed,  as  required 
by  the  Act  if  the  reason  relates  to 
confidential  information,  such  as  the 
pending  insolvency  of  the  drawer  of  the 
check  or  the  paying  bank.  The 
Commentary  to  the  regulation  has  been 
expanded  to  provide  guidance  on  how 
the  bank  must  disclose,  in  the  notice  it 
provides  its  customer,  the  reason  this 
exception  has  been  invoked  The  revised 
Commentary  provides  that  in  such 
cases,  the  bank  may  disclose  to  the 
customer  that  the  exception  is  being 
appUed  based  on  confidential 
information.  The  bank  is  required  to 
include  in  its  records  a  brief  statement 
of  the  facts  upon  which  the 
determination  to  invoke  this  exception 
was  based.  (8  229.13(e)  and  S  22g.l3(g).) 

Cash  Withdrawal  Limitation.  Certain 
banks  limit  the  amount  of  cash  a 
customer  may  tvithdraw  on  any  day  at 


19378  Fadarai  Regirter  /  Vol  53.  No.  103  /  Friday,  May  27.  1988  /  Rules  and  Reguiations 


Fedwal  Register  /  Vol.  53.  No.  103  /  Friday.  May  27.  1988  /  Rules  and  Regulationg  19379 


ATMs  and/or  staffed  teller  facilities. 
The  proposed  regulation  did  not  prohibit 
these  limitations  as  long  as  the  bank's 
policy  is  applied  without  discrimination 
to  all  customers  of  the  bank,  ia  not 
dependent  on  the  length  of  time  the 
funds  have  been  in  the  account  (as  long 
as  the  hold  has  expired),  and  is  related 
to  security  requirements  or  btmding 
limitations  of  the  bank.  Commenters 
believed  this  policy  is  overiy  restrictive, 
particularly  in  the  case  of  poUcies 
related  to  ATM  cash  withdrawal  limits. 
The  final  regulation  does  not  prohibit 
cash  withdrawal  limitations  at  ATMs  if 
the  bank's  policy  is  not  depoident  on 
the  length  of  time  the  funds  have  been  in 
the  account,  and  in  the  case  of  limits  on 
over-the-counter  cash  withdrawals,  is 
applied  without  discrimination  to  all 
customers,  and  is  related  to  security, 
operating,  or  bonding  requirements  of 
the  bank.  The  regulation  does  not 
authorize  such  policies  if  they  are 
otherwise  prohibited  by  statutory, 
regulatory,  or  common  law.  ($  229.19(c).) 

Repeated  Overdrafter.  The  proposal 
contained  an  exception  to  the 
availability  schedules  for  deposits  to 
accounts  of  repeated  overdrafters. 
Commenters  suggested  that  the 
proposed  exception  would  be  very 
difficult  operationally  to  implement  The 
final  rule  is  revised  in  an  effort  to 
simpli^  the  application  of  this 
exception.  The  exception  now  defines  a 
repeated  overdrafter  as  a  customer  that 
ovodraws  its  account,  or  bounces 
checks,  on  six  or  more  banking  days 
during  a  six-month  period,  or  on  two  or 
more  banking  days  during  a  six-month 
period  in  the  amount  of  $5,000  or  more. 
(5  229.13(d).} 

Time  Period  jot  Exceptiona.  The 
proposed  regulation  allowed  a  bank  to 
extend  the  availability  schedule  by  not 
more  than  four  business  days  when  it 
invokes  an  exertion  to  the  regulation's 
availability  schedule.  The  final 
regulation  allows  a  bank  to  extend  die 
schedule  by  a  reastmable  period  of  time, 
and  states  that  an  extensicm  of  up  to 
four  business  days  is  a  reasonable 
period.  An  extension  of  more  than  four 
days  may  be  reasonable,  but  the  bank 
has  the  burden  of  so  establishing. 
(§  229.13(h),) 

Relation  to  State  Law.  The  Act 
provides  that  a  state  law  supersedes 
federal  law  if  it  requires  diat  funds  be 
made  available  more  prompdy  than 
required  by  federal  law.  Odier 
provisions  of  state  law  diat  are 
inconsistent  with  the  Act  or  regulation 
are  preempted.  This  standard  is  broader 
than  those  (rf  other  consumer  statutes, 
such  as  the  Qectroiuc  Find  Transfer 
Act  and  Fair  Credit  Billing  Act  w^ch 


provide  for  preemption  of  provisions  of 
state  law  diat  are  inconsistent  "and 
then  only  to  the  extent  of  the 
inconsistency." 

The  proposed  regulation  included 
standards  that  wo^d  be  applied  to 
determine  whether  state  law  relating  to 
the  time  funds  must  be  available  for 
withdrawal  are  inconsistent  with  federal 
law.  and  thus  preempted.  The  proposal 
did  not  however,  provide  standards  for 
determining  whether  state  disclosure 
requirements  related  to  funds 
availability  are  inconsistent  The  Board 
provided,  in  the  regulation,  that 
disclosures  or  notices  concerning 
availability  provisions  of  state  law 
relating  to  transaction  accounts  are 
preempted  by  the  requirements  of 
Regulation  CC.  (229.20(c).) 

2.  Interest  Accrual 

Use  of  Fractional  Availability.  The 
Act  requires  that  a  bank  begin  to  accrue 
interest  on  interest-bearing  accounts  not 
later  than  the  day  it  receives  provisional 
credit  on  the  funds  deposited.  To 
facilitate  compliance  with  this 
requirement  die  final  regulation  permits 
a  bank  to  begin  accruing  interest  on 
check  deposits  based  on  the  average 
availability  die  bank  receives  on  such 
deposits  on  a  bank-wide  basis. 
(22g.l4(a).) 

3.  Disclosures 

Case-by-Case  Hold  Policy.  The 
proposed  regulation  required  as  a 
general  rule  that  banks  disclose  their 
specific  policy  in  a  way  that  would 
allow  customers  to  determine  when  a 
particular  deposit  would  be  available 
for  withdrawal.  The  proposed  regulation 
provided  a  simplified  alternative 
disclosure  for  banks  that  generally  make 
funds  available  on  the  business  day 
foDowing  the  day  of  deposit  and  place 
holds  omy  on  a  case-by-case  basis.  This 
proposed  alternative  disclosure  required 
a  bank  to  disclose  that  it  usually 
provides  next-day  availability,  although 
horn  time  to  time  it  may  hold  deposits 
for  a  longer  specified  time,  and  diat  if  a 
longer  hold  was  imposed,  the  customer 
would  be  notified.  The  proposal 
required  that  the  bank  fnndsh  the  notice 
that  availability  of  a  deposit  was  going 
to  be  delayed  at  the  time  the  deposit 
was  made.  A  bank  could  provide  notice 
of  die  delay  later,  if  die  bank  informed 
the  customer  that  a  hold  might  be  placed 
at  the  time  of  die  deposit  and  then 
notified  the  customer  by  the  end  of  that 
day  if  a  hold  was  in  feet  going  to  be 
placed  on  the  deposit 

Generally,  the  commenters  fevored  an 
alternative  disclosure  for  banks  that  had 
case-by-case  hold  poUcies.  Several 
commenters.  however,  asked  that  the 


abiUty  to  use  die  case-by-case 
disdosure  not  be  limited  to  banks  widi  a 
policy  of  next-day  availability.  In 
addition,  commenters  objected  to  the 
timing  off  the  notice  requirement  when  a 
bank  imposed  a  case-by-case  hold 
Specifically,  commenters  stated  that  a 
teller  may  not  know  whether  a  check 
will  be  held,  and  thus  would  not  be  able 
to  inform  the  customer  of  the  possibility 
of  a  hold  at  the  time  of  die  deposit  In 
addition,  commentos  stated  that  the 
requirement  that  the  bank  notify  the 
customer  of  any  hold  on  the  day  of  the 
deposit  was  too  restrictive. 

The  Board  adopted  modifications  to 
the  proposed  disclosure  requirements  to 
adibess  these  concerns.  The  modified 
disclosure  rule  does  not  limit  the  case- 
by-case  alternative  to  banks  that 
generally  give  next-day  availability. 
Instead,  the  rule  aUows  any  bank  diat 
generally  makes  funds  avciilable  for 
withdrawal  sooner  than  is  required  in 
the  regulation  to  use  this  alternative 
disdosure. 

A  bank  that  extends  a  hold  on  a  case- 
by-case  basis  must  provide  notice  to  its  ' 
customer  within  the  same  time  frames 
as  the  notice  that  is  required  wdien  an 
exception  to  the  availabUity  schedules  is 
invoked.  Thus,  a  bank  would  be 
required  to  provide  a  notice  at  the  time 
of  deposit  if  the  deposit  is  made  at  a 
staffed  teller  station  and  the  dedsion  to 
extend  the  hold  is  made  at  the  time  of 
deposit  Otherwise,  the  bank  must  mail 
the  notice  of  the  hold  to  the  customer 
not  later  than  the  business  day  foUowing 
the  day  of  deposit  In  addition,  the  final 
rule  also  parallels  die  requirement 
applicable  to  the  reasonable  cause 
exception  by  prohibiting  a  bank  that 
does  not  provide  a  notice  of  a  hold  at 
the  time  of  the  deposit  from  imposing 
service  fees  or  charges  for  overdrafts  or 
returned  checks  resulting  fitim  the  hold, 
if  the  check  subject  to  the  hold  is  in  fact 
paid.  (S  229.16(c).) 

ATM  Notice.  The  proposed  regulation 
contained  special  notice  requirements 
for  ATMs  at  which  customers  of  banks 
other  than  the  bank  to  which  the  ATM  is 
proprietary  are  able  to  make  deposits. 
The  proposed  notice  induded  a 
requirement  to  identify  the  bank  to 
which  the  ATM  is  proprietary.  These 
requirements  generated  concerns  as  to 
consumer  confiision.  competitive  effect 
disdosure  burden,  md  effect  on  state 
law.  The  final  regulation  eliminates  the 
requirement  to  identify  the  bank  to 
which  an  ATM  is  proprietary  at  the 
ATM.  but  a  bank  that  extends  the  time 
period  applicable  to  deposits  at 
nonproprietary  ATMs  nrast  esqilain  its 
policy  in  its  initial  disdosure  and  either 
provide  a  list  of  proprietary  or 


nonproprietary  ATMs  with  that 
disclosure,  or  identify  the  bank's  name 
on  all  proprietaiy  ATMs.  (S  229.18(c).) 

Branch  Location  Notice — Drive- 
Through  Teller  Windows.  The  Act 
requires  that  a  notice  of  time  periods 
applicable  to  the  availabilify  of  funds  be 
posted  in  each  locationwhere 
employees  accept  deposits.  Hie 
proposed  regulation  required  this  notice 
to  be  posted  in  the  lobby  at  some  place 
where  customers  would  be  likely  to  see 
it  before  making  their  deposits,  and 
required  that  the  notice  also  be  posted 
at  any  drive-through  teller  windows. 
Commenters  noted  the  practical 
problems  the  drive-through  requirement 
would  geiierate  and  the  fact  that  the  Act 
itself  is  silent  on  the  matter.  The 
requirement  that  this  notice  be  posted  at 
drive-through  teller  windows  has  been 
eliminated  in  the  final  regulation. 
(S  229.18(b).) 

Change  in  Terms  Notice.  The 
proposed  regiilation  required  that 
notices  of  changes  in  availabilify  policy 
be  sent  to  all  customers.  The  final 
regulation  limits  this  requirement  to 
consumer  accounts,  consistent  with  the 
statutory  requirement  In  addition,  the 
Commentary  provides  that  banks  are 
not  required  to  send  a  change  in  terms 
notice  if  the  Board  revises  /^ipendix  B. 
which  lists  the  routing  numbera  of 
certain  opnlocal  chedcs  that  are  subject 
to  prompter  availabilify  than  the 
nonlocal  schedule.  ({  229.18(e).) 

4.  Check  Return  Rules 

Standards  for  expeditious  return.  The 
proposed  regidation  required  paying  and 
returning  banks  to  return  chedcs 
expeditiously,  using  the  forward 
coUection  process  as  the  standard  for 
expeditious  return.  A  number  of 
commenters  stated  that  this  standard 
was  uncertain,  particularly  in 
comparison  to  die  current  midnight 
deadline  rule,  and  expressed  concern 
that  litigation  in  this  area  may  increase 
as  a  result  These  commenters  asked 
that  a  more  definitive  standard  for 
expeditious  return  be  provided. 
«  The  forward  collection  standard, 
rather  than  a  specific  number  of  days  for 
return,  was  proposed  as  the  standard  for 
expeditious  return  to  facilitate 
compliance  for  banks,  particularly 
country  banks  or  banks  returning  checks 
to  country  banks,  that  require  a  longer 
period  of  time  to  return  checks  to  a 
depositary  bank.  In  order  to  respond  to 
commenters.  concerns,  the  final 
regulation  contains  a  second  test  of 
what  constitutes  expeditious  return  by  a 
paying  or  returning  btink.  Under  this 
second  test  a  bank  satisfies  its  return 
requirements  if  it  returns  a  check  so  that 
the  check  would  normally  be  received 


by  the  depositary  bank  within  two  days 
after  die  check  is  presented  in  the  case 
of  a  local  paying  bank  or  four  days  after 
the  check  is  presented  in  the  case  of  a 
nonlocal  paying  baidc  with  respect  to  the 
depositary  bank.  If  a  check  is  not 
received  within  these  time  frames,  the 
return  would  still  be  expeditious  if  the 
return  process  met  the  forward 
collection  standard.  The  Board  believes 
that  the  combination  of  these  rules  will 
speed  the  return  of  checks  so  that  the 
majorify  of  checks  can  be  collected  and 
returned  within  the  temporary  statutory 
availabilify  schedules.  At  the  same  time, 
it  provides  a  workable  standard  that  can 
be  implemented  by  paying  banks  and 
correspondent  banks  offering  check 
return  services.  (Sfi  229.30(a)  and 
229.31(a).f 

Expeditious  Return — Notice  Option. 
Under  the  proposed  regulation,  a  bank 
could  fulfill  its  responsibilities  to  return 
checks  expeditiously  by  providing  a 
notice  of  nonpayment  expeditiously, 
with  the  chedc  returned  in  a  slower 
manner.  Commenters  opposed  this 
notice  alternative,  stating  that  notices 
are  often  inaccurate,  and  consequendy 
the  depositary  bank  often  cannot  charge 
back  the  customer's  account  with 
confidence  based  on  a  notice. 
Commenters  did  not  believe  that  this 
notice  alternative  was  warranted,  and 
stated  that  the  paying  bank  should  be 
required  to  return  the  check  itself  in  an 
expeditious  manner.  The  final  regulation 
eliminates  notice  as  an  option  for 
meeting  the  dufy  of  expeditious  return. 
(§  229.30(a).) 

Unidentifiable  Depositary  Bank.  The 
proposed  regulation  permitted  a  paying 
or  returning  bank  to  send  a  returned 
check  to  a  bank  that  handled  that  check 
for  forward  collection,  even  if  the 
coUecting  bank  does  not  agree  to  act  as 
a  returning  bank.  In  response  to 
comments  that  it  was  unreasonable  to 
impose  expeditious  return  requirements 
on  banks  that  did  not  hold  tMlhselves 
out  as  returning  banks,  the  final 
regulation  limits  this  option  for  return  to 
cases  where  the  paying  or  returning 
bank  is  unable  to  identify  the  depositary 
beuik  with  respect  to  a  returned  check. 
In  these  cases,  the  bank  may  send  the 
check  to  a  bank  that  handled  the  check 
for  forward  collection,  if  the  bank 
advises  the  collecting  bank  that  it  is 
unable  to  identify  the  depositary  bank. 
Checks  that  must  be  returned  in  this 
manner  are  not  subject  to  the 
expeditious  return  requirements. 
(S8  229.30(b)  and  229.31(b).) 

Notice  in  Lieu  of  Return.  U  a  check  is 
unavailable  for  return,  a  paying  or 
returning  bank  can  send  in  its  place  a 
notice  in  lieu  of  return.  The  depositary 
bank  must  treat  this  notice  as  it  would  a 


returned  check.  The  proposed  regulation 
permitted  electronic  notices  in  lieu  of 
return.  Commenters  steted  that 
allowance  for  electronic  notices  in  lieu 
would  entail  significant  accounting  and 
reconcilement  problems.  The  final 
regulation  requires  a  notice  in  lieu  of 
return  be  in  the  form  of  a  copy  of  the 
returned  check,  and  if  no  such  copy  is 
available,  a  written  notice.  (SS  229.30(f) 
and  229.31(f).) 

Midnight  deadline  extension  for 
checks  of  $100  or  less.  One  of  the 
objectives  of  the  proposed  regulation 
was  to  reduce  the  volume  of  checks  that 
are  returned  Over  one-half  of  all 
returned  checks  are  in  amounts  of  $100 
or  less.  Many  of  these  returns  are 
automatically  redeposited,  and  over  60 
percent  are  paid  on  the  second 
presentment  To  eliminate  many  of  these 
returns  entirely,  the  proposed  regulation 
allowed  the  paying  bank  to  hold  checks 
of  $100  or  less  for  an  additional  two 
business  days  beyond  its  midnight 
deadline  in  an  effort  to  secure  payment 

Most  of  the  respondents  that 
commented  on  this  provision  opposed 
its  inclusion  in  the  final  regulation. 
Banks  asserted  that  this  practice  would 
create  accounting  and  reconcilement 
problems,  as  well  as  the  customer 
relations  problems  arising  fixim  the 
imposition  of  returned  check  charges. 
Bajiks  also  argued  that  unlike  an 
automatic  redeposit  service,  where  the 
depositary  bank  makes  the  decision  to 
redeposit  the  check  and  incur  the  risk 
that  the  check  may  be  returned  a  second 
time,  this  provision  placed  the  decision 
to  hold  the  checks  an  additional  two 
days  on  the  paying  bank,  although  the 
risks  remain  with  the  depositary  bank  or  ^ 
its  customer.  Very  few  commenters 
indicated  that  they  would  use  this 
optional  authorify.  Therefore,  the  Board 
has  deleted  bom  the  final  regulation  the 
provision  to  hold  low-dollar  checks  an 
additional  two  business  days,  in  an 
effort  to  obtain  payment 

Notice  of  Nonpayment.  Notice  of 
large-dollar  returns  is  now  required  only 
for  those  checks  collected  through  the 
Federal  Reserve.  The  proposal 
expanded  this  requirement  to  all  checks 
of  $2,500  or  more,  regardless  of  the 
channel  through  which  they  were 
deared,  and  reduced  the  time  within 
which  notice  must  be  received  by  the 
depositary  bank.  Commenters  generally 
supported  this  requirement  but 
recommended  several  modifications.  A 
number  of  technical  changes  have  been 
made  to  the  final  regulation.  These 
indude  changes  that  address  cases  in 
which  the  paying  bank  cannot  determine 
with  reasonable  certainfy  from  the 
check  all  of  the  required  information  for 
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the  notice,  as  well  as  locations  at  whkh 
depositary  banks  must  accept  notices  of 
nonpayment  The  final  regulaticm  also 
addresses  the  depositary  bank's  duty  to 
notify  its  customer  that  a  check  is  being 
returned,  and  the  paying  bank's 
responsibility  for  giving  notice  of 
nonpayment  and  subsequently  returning 
the  check.  (IS  229.33  and  229.34(b).) 
Indorsements,  The  final  regulation 
includes  indorsement  standards  and 
rules  for  depositary  banks,  subsequent 
collecting  banks,  and  returning  banks. 
The  Board  approved  these  indorsement 
standards  on  April  4. 1988.  One 
subsequent  modification  to  the 
indorsement  standard  was  made  to 
eliminate  the  requirement  that  the 
depositary  bank  indorsement  avoid  the 
MICR  clear  band  along  the  bottom  of  the 
dieck.  (§  229J5(a):  Appendix  D.) 

Inquiry  to  Paying  Bank.  To  address 
the  concerns  of  the  banking  industry 
regan&ig  the  risks  inherent  in  provicUng 
next^ay  svailability  for  cashier's, 
certified,  and  teller's  checks,  the 
proposed  regulation  included  a  duty  on 
the  paying  bank  to  respond  to  inquiries 
regan^Bg  the  authenticity  of  official 
checks  that  it  issued.  The  final 
regulation  eliminates  this  requirement, 
due  to  (^terational  difficulties  noted  by 
the  commenters. 

Liability— Responsibility  for  Back  of 
the  Check.  The  final  regulation  defines 
the  liability  of  the  paying  and  depositary 
bank  for  untimely  returns  due  to 
unreadable  indorsements  caiued  by 
mntwruil  on  the  back  of  the  check.  The 
paying  bank  is  responsible  for  the 
condition  of  the  back  of  the  check  when 
it  is  issiied.  Thus,  an  unreadable 
indorsement  due  to  a  carbon  band, 
printed  contract,  or  other  material  on  the 
back  of  the  check  at  the  time  it  is  issued 
is  the  responsibility  of  the  paying  bank. 
The  depositary  bank  is  responsible  for 
the  condition  of  the  check  after  issuance 
and  before  acceptance  by  the  depositary 
bank,  such  as  indorsements  or  oUier 
stamps  placed  on  the  check  by  its 
customer  or  a  prior  indorser.  I 

(S  229.38(d).)  ' 

LiabiUty—Bona  Fide  Errors.  Under 
the  prop<Med  regulation,  a  bank  would 
not  be  hable  for  a  violation  of  the  return 
rules  of  Subpart  C  if  the  violation  were 
due  to  a  bona  fide  error.  The  liability 
standard  in  the  final  regulation  provides 
that  a  bank  is  required  to  exercise 
ordinary  care  and  act  in  good  faith, 
without  the  shield  of  the  bona  fide 
errors  provision.  The  bona  fide  errors 
shield  is  not  necessary,  as  the  standards 
for  negligence  liability  incorporate  the 
purpose  of  the  bona  fide  error  provision. 
(9  229.38(a).) 

'Exclusions.  Under  the  proposed 
regulation.  U.S.  Postal  S«vice  money 


orders,  checks  drawn  on  the  account  of 
the  U.S.  Treasury,  and  checks  indmsed 
by,  or  for  credit  to,  die  Treasury,  were 
excluded  from  the  expeditious  return 
requirements  of  Subpart  C  At  the 
request  of  ttie  Treasury,  the  final 
regulation  eliminates  die  exclusion  for 
checks  indorsed  by,  or  for  credit  to,  the 
Treasury.  Ilie  final  regulation  also 
excludes  checks  drawn  on  a  state  or 
local  government  from  die  expeditious 
return  requirement  (f  229.42.) 

Variation  bv  Agreement  A  number  of 
commenters  asked  that  banks  be 
explicitly  permitted  to  vary  the 
requirements  of  the  regulation  by 
agreement  as  is  permitted  under  the 
Uniform  Commercial  Code.  There  are  a 
niunber  of  situations  where  an 
aUowance  for  variation  by  agreement 
would  be  useful.  For  example,  a 
depositary  ba:^  may  wish  to  limit  its 
liability  to  its  depositor,  or  a  paying 
bank  to  its  customer,  for  late  return  due 
to  material  on  the  bade  of  the  dieck  by 
the  depositor  or  customer  that  obscures 
the  depositary  bank's  indorsement  The 
final  regulation  pennits  variation  by 
agreement  for  the  provisions  of  Subpart 
C  check  return  rules.  Persons  that  are 
not  party  to  the  agreement  however,  are 
not  bound  by  the  variations  of  the 
regulation's  requirements.  Banks  are  not 
authorized  to  vary  die  requirements  of 
the  funds  availability  and  disclosure 
requirements  of  Subpart  B  by 
agreement  ((  229.37.) 

Transition  Rule  for  Merged/Acquired 
Banks.  Commenters  stated  that  it  would 
be  extremely  difficult  to  comply  with 
certain  requirements  of  the  regulation 
for  a  period  of  time  following  a  merger 
or  acquisition  of  a  bank.  These 
difficulties  arise  from  having  to  treat  the 
banks  that  have  merged  as  one  entity, 
before  ^e  operations  of  die  banks  have 
been  consolidsted.  New  provisions  have 
been  added  to  the  regulation  to  provide 
a  one-year  transition  period  for  merged/ 
acqtyred  banks,  during  which  they  may 
be  treated  as  separate  banks  for  certain 
purposes,  (f  I  229.19(g)  and  229.40.) 

Federal  Reserve  Bank  Services  (Docket 
No.  R-0621J 

Returned  check  services.  The  Board 
has  adopted  new  Federal  Reserve  Bank 
returned  check  services  designed  to 
facilitate  bank  compliance  with  the 
regulatory  requirements  to  return  checks 
expeditiously,  effective  September  1. 
1988.  These  services  were  pubhshed  for 
public  comment  in  December  1987.  (52 
FR  47,171  (Dec  11. 1987).)  Under  the  new 
services.  Federal  Reserve  Banks  will 
accept  and  process  any  returned  check, 
and  return  die  check  directly  to  the  local 
depositary  bank  or  a  processing  center 
designated  by  the  depositary  bank. 


bypassing  any  intermediary  collecting 
banks  in  tfw  indorsement  chain.  Direct 
return  of  dwcks  will  reduce  die  time 
required  to  return  checks  to  the 
depositary  bank,  b  contrast  today  a 
Federal  Reserve  Bank  only  accepts  and 
processes  retmned  chedcs  that  it      ^ 
collected,  and  returns  esch  check  to  the 
bank  that  deposited  die  cfaedc  widi  die 
Reserve  Bank  for  forward  collection. 
Reserve  Banks  will  also  accelerate 
their  processing  of  returned  chedcs. 
Beginning  September  1. 1988.  local 
returns  will  be  processed  on  an 
overnight  basis  and  dispatched  with  the 
forward  collection  checks  the  next 
morning.  Nonlocal  returns  will  be 
prepared  for  high-speed  processing 
("quaUfied")  by  the  first  Federal  Reserve 
office  and  dispatched  to  die  second 
Federal  Reserve  office  the  following 
night  The  Federal  Reserve  offices  will 
also  accept  returned  checks  diat  have 
been  quaUfied  by  die  paying  bank  or 
prior  returning  bank,  and  dispatch  them 
as  quickly  as  forward  collection  checks. 
Today,  local  returns  are  processed 
during  the  day.  and  dispatched  one  day 
later.  Moreover,  nonlocal  returns  are 
processed  muiually  by  two  Reserve 
Bank  offices,  adding  an  extra  day  to  the 
return  process. 

With  the  introduction  of  new  returned 
check  services,  returns  will  be  priced 
expliddy.  with  die  returned  chebk  fees 
assessed  on  the  paying  or  returning 
bank  depositing  returns  with  the  Federal 
Reserve  Bank.  Forward  collection  fees 
will  be  reduced  due  to  the  elimination  of 
the  return  cost  component  Currently, 
the  Federal  Reserve  does  not  expliddy 
price  returned  checks;  instead,  the  costs 
of  handling  returns  are  incorporated  in 
the  Reserve  Banks'  forward  collection 
fees.  Reserve  Banks  will  also  offer  a 
same-day  notification  service  for  all 
large-dollar  returned  checks.  Beginning 
on  January  1. 1989.  any  depositary  bank 
that  has  an  on-line  electronic  connection 
with  funds  transfer  capabilities  widi  the 
Federal  Reserve  must  receive  large- 
dollar  notices  of  nonpayment 
electronically. 

The  Board  has  approved  additional 
1988  expenditures  to  implement  the  new 
returned  check  service  offerings,  not  to 
exceed  $15,000,000  in  capital 
expenditures  and  $15,000,000  in 
operating  expenditures.  The  costs  of 
providing  these  services  will  be 
recovered  by  the  Reserve  Banks  through 
the  fees  assessed  for  die  services. 
Truncation  and  extended  MICR 
capture  services.  As  part  of  the 
December  1967  package,  the  Board 
proposed  to  make  the  truncation  service 
being  piloted  by  six  Reserve  Banks  s 
permanent  service  that  could  be  offered 


by  all  Reserve  Banks.  In  truncation,  the 
MICR-Iine  infonnation  on  the  check  is 
captured  and  presented  to  the  paying 
bank  electronically,  while  the  paper 
checks  are  retained  by  the  presenting 
bai^  Although  initially  Reserve  Banks 
would  provide  a  truncation  service  to 
paying  banks  who  request  this  service 
on  a  local  basis  only,  eventually  the 
Fedwal  Reserve  System  intends  to 
provide  a  national  interbank  truncation 
service;  that  is.  truncation  at  the  first 
Federal  Reserve  Bank  to  receive  the 
check.  Private  sectw  service  providers 
would  be  able  to  partidpate  in  a 
.  nationwide  network  under  the  rules  of 
die  National  Assodation  for  Check 
Safekeeping  (NACS).  One  Reserve  Bank 
is  now  engaged  in  interbank  truncation 
on  a  pilot  oasis,  under  the  NACS  rules. 

Ilie  benefits  of  truncation  include 
'  expeditious  check  processing  and  return 
ai^  a  reduction  in  the  number  of  times 
the  paper  dtedc  is  handled.  The  benefits 
of  truncation  wiB  Increase  as  checks  are 
truncated  earlier  in  the  collection 
process.  The  Board  also  requested 
comment  on  a  proposed  service  that 
offiers  many  of  die  same  benefits  of 
truncation  widiout  stopping  die  flow  of 
die  paper  check — die  extended  MICR 
capture  service.  Under  this  service, 
which  has  also  been  inovided  on  a  pilot 
program  basis,  Resove  Banks  would 
deliver  payment  information  by 
electronic  transmission  or  magnetic 
tape,  provide  returned  check  and 
retrieval  service,  and  deliver  the  checks 
to  the  paying  bank  several  days  later 
using  less  time-critical  transportation. 

The  Board  approved  an  expansion  of 
the  Federal  Reserve's  truncation  and 
extended  MICR  capture  pilot  programs 
to  permanent  services  for  aU  Federal 
Reserve  offices,  effective  July  15, 198a 
(See  Docket  R-0e21.  puUished 
elsewhere  in  today's  Federal  Register, 
for  additional  information  on  truncation 
and  extended  MICR  capture  sovices.) 

Effect  of  the  Proposal 

Cost  effect  The  requirements  of  the 
Ad  and  regulation  will  result  in  several 
benefits  to  the  public.  Transaction 
account  customers  will  be  given  specific 
information  on  when  funds  will  be  made 
available  for  withdrawal,  which  should 
help  them  better  manage  their  accounts. 
In  addition,  many  customers  will  gain 
eariier  access  to  their  funds. 

A  number  of  commenters  indicated, 
however,  that  the  overall  costs  to  the 
banking  industry  to  implement  the 
availability  and  disclosure  requirements 
will  be  quite  significant  For  many 
banks,  these  requirements  will  result  in 
higher  operating  expenses  and  lost 
investment  income  due  to  earlier 
withdrawal  of  collected  balances.  There 


is  also  a  potential  for  increases  in  bad 
check  losses  that  may  result  from  the 
availability  requirements.  In  particular, 
the  commenters  stated  that  banks  will 
be  exposed  to  an  unacceptable  level  of 
risk  Gram  the  requirement  that  certain 
check  deposits,  such  as  cashier's  checks 
and  certified  checks,  be  made  available 
for  withdrawal  at  the  start  of  the  next 
business  day  following  deposit 
regardless  of  the  amount  The  next  day 
availability  of  these  checks,  however,  is 
a  requirement  of  the  Ad. 

While  the  improvements  to  the  check 
return  system  provided  in  Subpart  C  of 
the  regulation  may  increase  costs  to  the 
banking  industry  in  the  short  term  as 
banks  adjust  to  the  new  processing 
environment  these  initiatives  may  result 
in  a  reduction  of  the  overall  cost  of 
processing  returns  in  the  long  run. 
Returns  will  be  received  by  the 
depositary  bank  more  quiddy  than  they 
are  todiay.  reducing  the  bank's  risk  fiom 
providing  prompt  availability  of  funds  to 
its  customers.  Returned  chedcs  will  be 
handled  by  a  smaller  number  of 
intermediary  banks,  due  to  the  direct 
return  provisions  in  the  regulatioa  The 
availability  and  disclosure  requirements 
may  result  in  a  reduction  in  tlw  number 
of  returns,  because  funds  may  be 
available  for  withdrawal  sooner,  and 
customers  would  know  more  precisely 
when  they  may  withdraw  funds  from 
their  accounts.  Most  inqxirtandy.  the 
new  indorsement  standard  should 
facilitate  the  more  effident  processing  of 
returns  by  making  the  depositary  bamc 
more  readily  identifiable.  Future 
enhancements  to  the  indorsement 
standard  would  allow  all  parties  in  the 
check  collection  system  to  automate 
their  return  processing  comirietely,  thus 
further  lowering  costs. 

Competitive  Effect  An  important 
factor  considered  in  the  development  of 
the  regulatory  framework  for  expedited 
retiuns  and  related  Reserve  Bank 
services  was  the  effect  on  competition  in 
the  check  collection  system.  In  this 
regard,  the  Board  requested  comment  on 
whether  there  are  any  returned  check 
services  or  other  procedural  changes  for 
returning  banks  that  the  Federal  Reserve 
did  not  propose  that  might  assist  the 
returning  bank  in  providing  returned 
check  services. 

Commenters'  primary  concerns  with 
the  implementation  of  the  proposed 
Federal  Reserve  services  centered 
around  the  potential  for  the  Federal 
Reserve  to  become  the  predominant 
provider  of  returned  check  services, 
given  the  availability  schedules  and 
deadlines  that  will  be  provided  by  the 
Federal  Reserve  Banks.  Several 
commenters  urged  that  the  Federal 
Reserve  delay  offering  returned  check 


services  or.  at  a  minimum,  delay 
unbundling  returned  check  costs  from 
forward  collection  prices  until 
correspondent  banks  and  other 
interested  parties  could  develop  their 
own  returned  dteck  products  and  get 
some  experience  widi  the  maricet  pricing 
mechanism.  There  were  also  comments 
suggesting  that  the  Federal  Reserve  has 
an  unfair  competitive  advantage  due  to 
its  role  as  regulator  and  service 
provider,  and  its  lower  price  structure, 
due,  in  part  to  the  fad  that  the  Federal 
Reserve  does  not  incur  certain  costs, 
such  as  presentment  fees,  that  the 
private  sector  must  pay. 

The  Board  implemented  the 
requirements  in  Subpart  C  of  Regulation 
CC  to  improve  the  check  return  process 
effective  September  1. 1968,  in 
conjunction  with  the  effective  date  of 
the  funds  availability  and  disclosure 
requirements  mandated  by  the  Act 
Industry  representatives  indicated  that 
implementation  of  these  improvements 
concurrent  with  the  effective  date  of  the 
funds  availability  requirements  is 
important  to  minimize  risks  to  the 
depositary  bank  from  making  funds 
available  on  a  more  prompt  basis. 

To  enable  banks  to  comply  with  these 
requirements,  the  Federal  Reserve 
Banks  will  begin  offering  returned  check 
services  that  would  meet  the 
requirements  in  the  Act  on  September  1, 
1988.  Handling  of  returned  checks  by  the 
Federal  Reserve  must  be  explicidy 
priced  with  the  introduction  of  these 
new  services,  since  return  costs  cannot 
be  recovered  through  the  Federal 
Reserve  Banks'  forward  collection  fees 
as  they  are  today.  Some  returned  checks 
handled  by  the  Federal  Reserve  under 
the  new  services  will  not  have  been 
collected  through  the  Federal  Reserve, 
and  thus  will  not  have  been  subject  to 
the  Federal  Reserve's  forward  collection 
fees.  In  addition,  paying  banks  and 
returning  banks  will  be  able  to  deposit 
returned  checks  with  the  Federal 
Reserve  in  various  ways  that  result  in 
different  costs  being  incurred  by  the 
Reserve  Banks.  To  provide 
correspondent  banks  with  as  much 
advance  notice  as  possible  in  order  to 
develop  competing  returned  check 
services,  the  Board  published,  on  April 
4, 1988,  estimated  price  ranges  and 
deadlines  for  the  new  Federal  Reserve 
returned  check  services.  It  is  the  Board's 
belief  that  the  proposed  services  meet 
the  standards  that  the  Federal  Reserve 
has  established  for  priced  services,  as 
they  will  recover  costs;  yield  clear 
public  benefits  by  speeding  the  handling 
of  returned  checks:  and  because 
initially,  adequate  retiuned  check 
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services  are  unlikely  to  be  provided  by 
the  private  sector.  j 

Educational  Efforts 

During  the  public  comment  period. 
Federal  Reserve  Banks  conducted  over 
220  seminars  throughout  the  country  to 
explain  the  requirements  of  the 
proposed  regulation,  and  better  prepare 
the  public  to  comment  on  the  Board's 
proposals.  Approximately  17,500 
participants  attended  these  seminars, 
representing  over  9,000  depository 
institutions.  The  Federal  Reserve  Banks 
plan  to  conduct  additional  seminars  in 
June,  to  assist  the  industry  in  preparing 
for  the  regulatory  and  operational 
changes  to  be  effective  on  September  1. 
In  addition.  Federal  Reserve  staff  is 
working  closely  with  various  industry 
groups  with  similar  seminars  they  plan 
to  offer  their  constituencies. 

Effect  of  the  New  Return  Rules  on  the 
Check  Collection  System 

The  following  is  an  explanation  of  the 
current  process  for  returning  checks  and 
a  description  of  the  responsibilities  of 
paying,  returning,  and  depositary  banks 
now  and  in  the  Kiture,  under  the  check 
retiun  requirements  of  Regulation  CC 
This  overview  should  assist  the  reader 
in  better  understanding  the  effect  of  the 
proposed  changes  to  expedite  the  return 
of  checks  on  paying  banks,  returning 
banks,  and  depositary  banks. 

In  contrast  to  the  forward  collection 
process,  the  returned  check  process  is  a 
slow,  relatively  labor  intensive,  and 
costly  operation.  A  study  prepared  for 
the  Bank  Administration  Institute 
concluded  that  while  the  forward 
collection  process  takes  an  average  1.6 
days  to  complete,  the  return  process 
takes  an  average  of  5.2  days.  [Return 
Items  Study,  Final  Report,  prepared  for 
the  Bank  Administration  Institute  by  j  J). 
Carreker  and  Associates,  Ina  (May 
1985).  "BAI  Study.")  The  BAI  sbidy 
found  that,  during  the  return  i»ocess,  the 
average  returned  check  is  handled  by 
3.4  banks:  the  paying  bank,  an  average 
of  1.4  returning  banks,  and  the 
depositary  bank.  Even  though  less  than 
one  percent  (the  study  estimated  0.86 
percent)  of  all  checks  are  returned,  the 
absolute  volume  of  returns  (the  study 
estimated  350  million  annually)  is 
relatively  large.  i 

The  BAI  Study  found  that 
approximately  40  percent  of  returned 
checks  take  seven  days  or  longer  to 
complete  the  coUection  and  return  cycle 
and  15  percent  take  10  days  or  longer. 
Under  die  temporary  schedules,  the 
proceeds  of  local  checks  must  be 
available  for  withdrawal  on  or  before 
the  third  business  day  after  deposit  and 
the  proceeds  of  nonlocal  chedu  must  be 


available  for  wididrawal  on  at  before 
the  seventh  business  day  after  deposit 
Under  the  permanent  sdbedule,  proceeds 
of  local  checks  must  be  available  for 
withdrawal  on  or  before  the  second 
business  day  after  deposit  and  proceeds 
of  nonlocal  checks  must  be  available  for 
withdrawal  on  or  before  the  fifth 
business  dayiafter  deposit 
Approximately  one-third  of  the  checks 
handled  by  the  Federal  Reserve  Banks 
would  be  considered  nonlocal  under  the 
Act 

Both  correspondent  banks  and 
Federal  Reserve  offices  frequently  act  as 
returning  banks  between  the  paying  and 
depositary  banks  in  the  return  process. 
Correspondent  banks  may  route  forward 
collection  checks  for  payment  either 
through  the  Federal  Reserve  or  through 
private  channels.  Thus,  the  return 
process  currentiy  may  include  one  or 
more  correspondents  and  the  Federal 
Reserve  before  the  returned  check 
reaches  the  depositary  bank.  The  more 
intermediate  processing  steps  a  returned 
check  must  pass  through  on  its  route  to 
the  depositary  bank,  the  greater  the 
probability  that  additional  time  will  be 
necessary  to  complete  the  process. 

Many  checks  are  collected  through 
local  clearing  arrangements, 
clearinghouses,  and  direct  exchange 
arrangements.  Such  arrangements 
consist  of  two  or  more  banks  agreeing  to 
exchange  checks  drawn  on  each  other. 
There  are  many  such  arrangements,  and 
they  are  a  very  efficient  and  fast  means 
of  collecting  and  returning  certain 
checks.  The  returned  check  processes  of 
local  clearinghouses  should  be  largely 
unaffected  by  the  Board's  proposals, 
althotigh  the  individual  participants  are 
subject  to  the  provisions  of  the  Act 

The  Paying  Bank 

Current  Today,  the  paying  bank's 
principal  duty  when  returning  a  check  is 
to  assure  timely  dispatch  of  ^e  check 
back  to  the  presenting  bank.  The  U.CC. 
and  the  Federal  Reserve's  Regulation  J 
specify  that  the  paying  bank  must 
dispatch  a  check  it  has  determined  not 
to  pay  by  midnight  of  the  banking  day 
following  the  day  the  paying  bank 
received  the  check  for  payment  (the 
"midnight  deadline").  This  obligation 
may  be  satisfied  by  dispatching  the 
returned  check  by  courier  or  by  maiL 
The  retiun  of  checks  presented  for 
payment  through  clearinghouses  is 
usually  subject  to  the  rules  of  the 
clearinghouse  and  these  checks  are 
dispatdied  accordingly. 

Typically,  paying  banks  receive 
checks  for  payment  throughout  the  day: 
firom  correspondents,  the  Federal 
Reserve,  or  throu^  a  clearinghouse. 
Checks  received  on  a  Monday,  for 


example,  would  be  posted  to  customers' 
accounts  on  Monday  night  and  any 
checks  that  are  not  to  be  paid  (due  to 
insufficient  funds,  account  closed,  etc.) 
are  rejected  from  die  system  and  reports 
are  prepared  for  management  review. 
The  actual  decision  to  return  a  check 
can  be  made  automatically  as  a  matter 
of  bank  policy  or  following  review  by 
management  on  Tuesday.  The  checks  to 
be  returned  are  then  sent  by  courier 
with  the  bank's  forward  coUection 
checks,  by  mail  or  courier  to  other 
collecting  banks,  or  by  messenger  to  the 
clearinghouse.  The  return  process  in  this 
example  must  begin  by  midnight 
Tuesday  to  conform  to  the  U.CC 
Because  the  return  process  must  begin 
by  midnight  many  paying  banks  return 
checks  by  mail  when  a  courier  leaving 
after  midnight  would  be  faster.  If  a 
check  to  be  returned  was  presented  by 
the  Federal  Reserve  and  is  for  $2,500  or 
more,  the  paying  bank  is  also  obligated 
to  provide  notice  of  return  to  the 
depositary  bank  by  midnight  of  the  third 
banking  day  following  receipt  (Thursday 
in  this  example).  Receipt  of  the  physical 
check  by  the  depositary  bank  within  this 
time  frame  would  fulfill  this  notification 
requirement 

Many  paying  banks  currentiy  receive 
checks  from  more  than  one  coUecting 
bank  and,  therefore,  dispatch  returned 
checks  to  each  of  those  banks.  If  the 
paying  bank  does  not  deposit  checks  for 
coUection  with  the  bank  to  which  it  is 
returning  checks,  these  checks  are 
usuaUy  returned  through  the  maU.  In 
some  cases,  maU  is  also  used  by  paying 
banks  to  transport  returns  to  the  bank  to 
which  it  sends  its  forward  coUection 
checks  in  order  to  ensure  compliance 
with  the  midnight  deadline.  The  paying 
bank  currentiy  has  Uttie  incentive  to 
make  an  effort  to  speed  the  return 
process  and  is  generaUy  not  concerned 
about  the  return  process  after  a  returned 
check  has  been  dispatched  timely. 

New  return  rules,  A  major  impetus  for 
change  in  the  role  of  the  paying  bank 
wiU  be  the  responsibility  placed  on  the 
paying  bank  by  f  229.30  of  the 
regulation.  This  section  states  that  the 
return  process  must  be  accomplished  in 
an  "expeditious  manner,"  thus  providing 
the  incentive  to  the  paying  bank  to  take 
steps  to  speed  the  flow  of  returned 
checks.  Under  this  new  duty,  the  paying 
bank  must  dispatch  returned  checks 
widi  the  same  speed  and  diligence  that 
it  would  dispatdi  forward  coUection 
checks  received  for  deposit  by  noon  on 
the  banking  day  after  die  day  of 
presentment  of  the  returned  check.  This 
means  that  a  check  presented  to  the 
paying  bank  on  Monday  that  is  not  paid 
must  be  dispatched  as  quickly  as  a 


check  deposited  in  that  bank  on 
Tuesday  morning  that  is  drawn  on  the 
depositary  bank.  A  paying  bank  also 
retimis  a  chedc  expeditiously  under  the 
new  rules  if  it  returns  a  local  check  to 
the  depositary  bank  widiin  two  business 
days  foUowing  presentment  or  a 
nonlocal  cheoc  within  four  business 
days  foUowing  presentment  The 
Federal  Reserve  wiU  provide  new 
deadlines  for  deposit  ot  returned  checks 
and  other  new  or  enhanced  services,  to 
assist  paying  banks  in  meeting  the 
regulation's  new  duties. 

Some  of  the  dianges  in  the  return 
process  from  the  perspective  of  die 
paying  bank  wiU  be: 

1.  In  many  cases,  paying  banks  wiU 
dispatch  returns  by  the  same  manner, 
and  at  the  same  time,  as  they  send 
forward  coUection  checks,  lids  wiU 
usually  mean  that  returns  wiU  be  sent 
via  courier  rather  than  mail.  The  paying 
bank  wiU  be  required  to  meet  the 
deposit  deadline*  and  sorting 
requirements  set  by  any  returning  bank 
to  which  the  returned  dieck  is  sent 

2.  Additional  options  wiU  be  available 
to  send  returns.  Returns  would  not  be 
required  to  &rilow  the  indorsement  chain 
through  whidi  the  check  was  originaUy 
coUected.  This  means  that  the  paying 
bank  could  return  aU  chedcs  to  a  single 
returning  bank  rather  than  sending  them 
to  multiple  piesanting  banks.  Paying 
banks  could  return  checks  to  the 
d^Kisitary  bank  or  to  a  bank  agreeing  to 
process  returns,  including  the  Federal 
Reserve.  If  the  paying  bank  cannot 
identify  the  depositary  bank  from  the 
indorsement  it  may  &id  it  necessary  to 
send  that  returned  check  back  to  the 
presenting  bank.  The  Federal  Reserve 
vrould  accept  returned  chedks  from  aU 
paying  banks  and  expUcitiy  charge  for 
this  service.  Other  returning  banks  are 
likely  to  estabUsh  similar  services. 

3.  Paying  banks  wiU  have  the  option 
to  prepare  a  returned  check  for 
automated  proces^ng  by  high-speed 
equipment  This  option  wiU  be  used  only 
when  the  paying  bank  is  sending  the 
returned  dimk  to  a  returning  bank.  The 
bank  can  produce  a  "qualified  returned 

.  check"  (QRC)  by  enclosing  a  returned 
check  in  a  carrier  envelope  or  attaching 
a  strip  to  the  bottom  of  the  check,  and 
encoding  the  carrier  or  strip  with  the 
nine-digit  routing  number  of  the 
depositary  bank,  a  special  returned 
check  identifier,  and  the  amount  of  the 
check.  By  creating  QRCs,  the  paying 
bank  fadlitates  expeditious  return  of  the 
chedc  to  the  depositary  bank. 
Preparation  of  QRCs  l^  paying  banks 
also  reduces  die  cost  of  die  overaU 
return  process  because  returning  banks 
wdl  be  able  to  handle  these  checks  more 
effidendy.  To  encourage  paying  banks 


to  prepare  QRCs,  die  Federal  Reserve 
wiU  provide  later  deposit  deadlines  at 
lower  prices  for  QRCs  than  for  returned 
checks  that  are  not  qualified.  The  Board 
beUeves  that  correspondent  banks  wiU 
adopt  a  sinular  strategy. 

4.  Paying  banks  wiUbe  reqirired  to 
provide  notice  of  nonpayment  on  aU 
returned  checks  of  $2,500  or  more, 
regardless  of  the  channel  of  coUection, 
at  an  eariier  time  dian  required  today. 
Notices  wiU  have  to  be  received  by  the 
depositary  bank  by  4K)0  p.m.  (local  time) 
on  the  second  business  day  foUowing 
presentment  of  a  chedc  to  the  paying 
bank.  This  means  that  if  a  dedsion  is 
made  to  return  a  check  of  $2,500  or  more 
that  was  presented  on  Monday,  the 
paying  bank  must  ensure  diat  the  notice 
is  received  by  the  depositary  ba^  no 
later  than  4:00  p.m.  Wednesday.  The 
Federal  Reserve  wiU  provide  timely 
notice  to  the  depositaiy  bank  provided 
that  the  message  is  originated  by 
Fedwire  by  noon  on  the  due  date  or  that 
the  phjrsical  returned  check  or  a 
telephone  message  is  given  to  the 
Federal  Reserve  by  9KX>  a.m.  on  the  due 
date. 

Returning  Banks,  Including  Federal 
Reserve  Banks 

Current  Returning  banks  currentiy 
receive  returned  checks  from  paying 
banks  and  from  oAer  returning  bai^s, 
and  subsequentiy  send  those  returned 
checks  to  depositary  banks  and  to  other 
returning  banks.  Banks  that  act  as 
coUecting  bcuiks  during  the  forward 
coUection  process  also  ad  as  returning 
banks  during  the  return  process. 
GeneraUy,  a  returning  bank  receives  a 
returned  diedc  from  die  bank  to  whidi  it 
sent  the  dieck  for  coUection  or  payment 
The  returning  bank  dien  sends  the 
returned  check  to  its  prior  indorser.  In 
sending  die  returns  to  its  prior  indorser, 
returning  banks  are  under  a  duty  similar 
to  the  dufy  appUcabie  to  paying  banks 
to  dispatcdi  returned  chedcs  by  the 
midnight  deadline.  One  of  the 
advantages  to  the  practice  of  returning 
through  the  indorsement  chain  is  that 
parties  in  the  return  process  have 
estabUshed  account  relationships  that 
were  used  dtuing  the  forward  coUection 
process.  The  payment  for  the  returned 
check  is  typicaUy  a  reversal  of  the 
payment  made  during  the  forward 
coUection  process. 

The  Federal  Reserve  functicms  as  a 
returning  bank  in  die  current  return 
process  only  for  checks  that  it  handled 
in  the  forward  coUection  process.  The 
Federal  Reserve  receives  returned 
checks  from  paying  banks  and  sends 
them  to  depositary  banks  and  otfier 
returning  banks.  Api»oximately  43 
percent  of  the  returns  currentiy  hancUed 


by  the  Federal  Reserve  are  sent  to 
correspondent  banks  acting  as  returning 
banks.  In  some  Federal  Reserve  regions, 
where  correspondent  banking  is 
particularly  active,  the  Federal  Reserve 
office  currentiy  sends  weU  over  50 
percent  of  the  returns  it  handles  to 
correspondents  in  their  role  as  returning 
banks. 

New  return  rules.  Under  the 
regulation,  returning  banks  will  be  held 
to  a  standard  similar  to  paying  banks. 
That  is,  returning  banks  must  handle 
returned  checks  in  an  "expeditious 
manner,"  i.e.,  returned  checks  must  be 
processed  and  dispatched  in  the  same 
general  manner  as  forward  coUection 
checks  or  returned  to  the  depositary 
bank  within  the  two  day/four  day  time 
period  estabUshed  for  paying  banks. 
This  means  that  returning  banks  must 
process  returned  checks  in  a  much 
shorter  time  frame  than  is  typical  today. 

Federal  Reserve  Banks  wiU  establish 
new  deposit  deadlines  for  returned 
checks  that  closely  paraUel  those  for 
forward  coUection  cihecks.  It  is  expected 
that  other  returning  banks  wUl  also 
establish  new  deposit  deadlines  for 
returned  checks.  While  these  deadlines 
need  not  be  the  same  as  for  checks 
received  for  forward  coUection, 
returning  banks  may  wish  to  establish 
these  deacUines  so  as  to  permit  paying 
or  other  returning  banks  to  send 
returned  checks  to  them  on  the  same 
courier  as  forward  coUection  checks. 
Returning  banks  may  return  a  check 
directiy  to  the  depositary  bank  or  to 
another  returning  bank  as  long  as  the 
.route  chosen  for  the  return  is 
expeditious. 

Returning  banks  would  have  the 
option,  but  not  be  required,  to  convert 
returns  to  QRCs.  If  a  returning  bank 
chooses  to  prepare  a  QRC,  it  may  take  a 
day  to  do  so  beyond  the  time  when  the 
check  would  otherwise  have  been 
dispatched.  An  extra  day  is  not 
available  when  returning  directiy  to  the 
depositary  bank,  because  preparation  of 
a  QRC  would  not  speed  the  return  of 
such  checks. 

It  is  antidpated  that  one  of  the  most 
significant  changes  in  the  return 
processing  system  for  non-Federal 
Reserve  returning  banks  wiU  be  the 
effect  of  the  Federal  Reserve's  direct 
return  policy.  Federal  Reserve  offices 
wiU  no  longer  send  returned  checks  to 
other  non-Federal  Reserve  returning 
banks.  This  potential  shift  in  volume 
(about  43  percent  of  current  Federal 
Reserve  return  volume)  could ' 
significantly  reduce  the  number  of 
returned  checks  that  are  handled  by 
these  returning  banks. 
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The  Depositary  Bank 

Current  The  depositary  bank  receives 
returned  checks  from  boUi  paying  and 
returning  banks.  Generally,  a  returned 
check  is  received  from  the  bank  used  by 
the  depositary  bank  for  forward 
collection.  Depositary  banlcs  also 
receive  notices  of  nonpayment  on 
checks  of  $2,500  or  more  collected 
through  the  Federal  Reserve. 

New  return  rules.  The  depositary 
bank's  requirement  to  place  a  standard 
indorsement  on  the  check  is  critical  to 
improvements  in  the  return  process.  By 
following  the  new  indorsement  standvd 
and  imprinting  a  complete,  legible 
indorsement  on  the  check,  the 
depositary  bank  will  greatly  assist 
paying  and  returning  banks  in 
identifying  the  depositary  bank  and, 
therefore,  in  processing  the  return 
promptly.  To  comply  with  the  standard, 
most  depositary  banks  will  need  to 
replace  their  current  indorsement  plates. 
Some  banks  may  want  to  work  with 
corporate  customers  that  encode  checks 
prior  to  deposit  to  have  the  corporate 
customer  place  the  depositary  bank's 
indorsement  on  the  check  according  to 
the  new  standard.  Some  small 
depositary  banks  may  want  to  arrange 
with  their  correspondent  to  have  the 
correspondent  place  its  indorsement  on 
the  check  as  the  depositary  bank 
endorsement  Failure  to  follow  the 
indorsement  standard  may  increase  the 
risk  of  loss  to  the  depositary  bank 
because  paying  and  returning  banks 
may  be  relieved  of  liability  for  delay  ia 
return  if  the  delay  is  due  to  a        ^      j 
nonstandard  indorsement. 

Depositary  banks  may  receive  returns 
from  returning  banks  with  which  the 
depositary  bank  ciurently  does  not  have 
a  forward  check  collection  relationship. 
Many  depositary  banks  will,  for  the  first 
time,  bes^  receiving  returned  checks 
directly  from  the  Federal  Reserve.  If  the 
depositary  bank  requests  courier 
delivery  of  its  returned  checks  at  a 
location  where  the  Federal  Reserve  does 
not  currently  provide  courier  service,  the 
depositary  bank  may  be  charged  for  the 
transportation. 

Some  depositary  banks  that  currently 
are  charged  by  a  returning  bank  for 
returned  checks  will  begin  receiving 
returned  checks  without  a  per  item 
charge.  Depositary  banks  must  pay,  in 
same-day  funds,  for  returned  checks  on 
the  day  the  checks  are  received.  If 
paying  banks  and  returning  banks  that 
return  checks  directly  do  not  wish  to 
receive  same-day  payment  by  wire 
transfer,  cash,  or  Federal  Reserve  net 
settlement  or  if  the  paying  or  returning 
bank  does  not  maintain  an  account 
relationship  with  the  depositary  bank., 


the  banks  may  agree  as  to  the  form  of 
payment  The  form  of  payment  may  be  a 
check  or  an  ACH  payment 

I}epositary  banks  that  have  an 
electronic  connection  with  the  Federal 
Reserve  with  funds  transfer  capability 
will  have  to  receive  notices  of 
nonpayment  electronically  after  January 
1.1989. 

Under  the  new  check  return  rules, 
depositary  banks  will  receive  returned 
checks  and  notices  of  nonpayment 
earlier  than  they  do  today,  and  will 
receive  notices  of  nonpayment  on  all 
large-dollar  returned  diecks,  instead  of 
only  those  checks  which  were  collected 
through  the  Federal  Reserve. 

Future  regulatory  initiatives.  The 
r\iles  contained  in  Subpart  C  of  the 
regulation  will  significantly  improve  the 
check  return  process.  Under  the 
temporary  schedule,  these  rules  will 
facilitate  the  return  of  most  checks 
before  the  time  the  depositary  bank 
must  make  funds  available  for 
withdrawal.  A  significant  percentage  of 
checks  will  not  be  retiimed  to  the 
depositary  bank  before  the  time  funds 
must  be  made  available,  however,  under 
the  permanent  availability  schedule, 
which  takes  effect  in  1990.  The  Board 
will  review  whether  further 
modifications  to  the  check  return  rules 
should  be  proposed,  providing  for  an 
even  n^ore  expeditious  return  of  checks, 
after  assessing  the  effect  of  the  new 
requirements  on  the  check  return 
system. 

Changes  to  the  forward  collection 
process  are  also  being  considered.  On 
April  4, 1988,  the  Board  requested  public 
comment  on  whether  a  paying  bank 
should  be  required  to  pay  checks 
presented  before  its  cut-off  hour,  on  the 
day  of  presentment  and  without  the 
imposition  of  presentment  fees.  This 
proposal  has  ihe  potential  to  speed  the 
collection  of  some  checks.  In  December 
1987,  the  Board  requested  comment  on 
actions  the  Board  should  take  to  limit 
certain  delayed  disbursement  practices. 
The  Board  will  consider  specific 
proposals  to  limit  the  delayed 
disbursement  of  "official"  checks  in  the 
near  future. 

Sectioii-by>Sectioo  Analysis 

The  Board  received  940  comment 
letters  on  Docket  No.  R-062a  a 
proposed  regulation  (Regulation  CC 12 
CFR  Part  229)  to  clarify  die  provisions  of 
the  Expedited  Funds  Availability  Act  to 
provide  detailed  rules  to  facilitate 
compliance  with  the  availability  and 
disclosure  requirements,  and  to  make 
several  substantive  changes  to  the 
current  law  on  the  collection  of  checks 
and  the  Board's  current  Regulation  J  (12 
CFR  Part  210)  to  encourage  faster  ret\im 


of  unpaid  checks,  thus  minimizing  the 
losses  that  could  result  from  compliance 
with  the  availability  schedules. 

The  comments  to  Docket  No.  R-0e21 
(proposed  new  Federal  Reserve  Bank 
Services)  will  be  summarized  in  a 
separate  document 

The  following  list  shows  the  940 
commenters  by  category: 


CatBQOfy  of  oofTvnoolBf 


Commereaal  tMnks- 


Ssvings  and  locn  tntHMtoiw.. 
CradK  unions ..„___ 


Bsnk  hoMkiQ  compsniM ..«.»...».».».»« 
Trwto  tMocisHoni  — ...................... 

n>SI  liUjtlUUMIl _....„..._._..»».. 

Corporatkxw    (banUn^^vlsiMl    bust- 


irfOrpOfSDons  i  ocrwf) . 
Conwjmw  Qroups ....» 

mdMdtMls 

FsdersI  Qovomrriont.. 
Sisis  QO¥0mnwit.. 


Fwtaral  Norm  Loin  Bmks 

sjmm  (WQii.  BoucnonH  oofvvnunny) . 


Nufflbflf  of 


S7S 

107 

48 

S2 

36 
13 

as 

8 

1 

6 

4 

5 

10 

7 


940 


The  following  list  shows  the  940 
commenters  by  Federal  Reserve  District 


Fwtoral  R6M>v»  OMict 

NumtMf  of 
convnofitafs 

1.  Boston  ...„.          ™„ „ 

21 

iNwrYoik          

ao 

25 

4.a«v«land._      .-« 

e  Auwiti 

90 

74 
82 

7.  CNcago 

207 
34 

0  Mfcunyfills 

32 

10  KantnCHy     

7S 

11.  (Mas 

128 
142 

840 

A  number  of  comment  letters  from 
members  of  the  same  trade  association 
or  subsidiaries  of  the  same  holding 
company  were  identical.  A  group  of  47 
commercial  banks  who  are  members  of 
the  Independent  Bankers  Association  of 
America  sent  identical  letters.  Thirty 
commercial  banks  affiliated  with  the 
holding  company  MCorp  sent  identical 
letters,  as  did  23  commercial  banks 
affiliated  with  First  Republic  Bank  Corp. 

Section  229.2   Definitions. 

"ACCOUNT" 

The  proposed  rule  defined  "account" 
as  a  deposit  as  defined  in  12  CFR 
204.2(a)(l)(i)  that  is  a  transaction 
account  as  described  in  12  CFR  204.2(e). 
The  definition  briefly  described  such 
accounts  and  gave  examples,  such  as  a 
demand  deposit  account  a  negotiable 


order  of  withdrawal  account  a  share 
draft  account  an  automatic  transfer 
account  and  any  other  transaction 
accotmt  that  is  not  a  time  or  savings 
deposit  under  12  CFR  Part  204.  The 
definition  of  "account"  excluded 
accounts  Where  the  account  holder  is  a 
bank. 

The  Board  received  26  comments  on 
the  definition  of  "account."  Seven 
commenters  supported  the  definition  as 
it  appeared  in  die  proposal.  Seven 
commenters  requested  that  business 
accounts  be  excluded  because  corporate 
customers  can  already  bargain  for 
availabilify.  Six  commenters  opposed 
the  exclusion  of  interbank  accounts 
because  such  an  exclusion  would  be 
unfair  to  banks  that  use  correspondents 
and  would  limit  the  ability  of  depositary 
banks  to  manage  funds. 

Section  602(1]  of  the  Act  states  that 
the  term  "account"  means  "a  demand 
deposit  account  or  other  similar 
transaction  account  at  a  depository 
institution."  The  Board  believes  that  this 
term  is  intended  to  include  both 
consumer  and  corporate  accounts. 

As  for  interbank  accoimts,  most  banks 
generally  give  better  availability  to 
checks  deposited  in  accounts  held  by 
other  banks  than  that  required  in  the 
schedules,  with  the  exception  of  next- 
day  availability  checks.  Furthermore, 
banks  should  be  familiar  with  the 
requirements  of  the  Act  and  therefore  do 
not  need  disclosures.  To  require 
disclosures  to  account-holding  banks 
would  be  difficult  because  a  depositary 
bank  may  modify  its  collection 
schedules  for  transit  checks  on  a  fairly 
frequent  basis.  In  addition,  the  Act 
would  be  difficult  to  apply  to  interbank 
accounts  in  certain  situations.  For 
example,  nonlocal  cashier's,  certified, 
and  teller's  checks  generally  would  not 
be  deposited  into  interbank  accounts 
with  special  deposit  slips,  which  the 
correspondent  could  require  under  the 
regulation  as  a  condition  for  giving  next- 
day  availabilify.  For  these  reasons,  the 
final  regulation  excludes  interbank 
accounts  from  the  definition  of 
"account" 

The  commenters  also  raised  other 
issues  concerning  the  definition  of 
"account"  Four  commenters  requested 
that  the  regulation  set  out  the  CFR 
definitions  of  "deposit"  and  "transaction 
account"  rather  than  refer  to  them.  The 
final  regulation  clarifies  the  definition  of 
"account"  with  a  description  and 
examples.  The  Board  did  not  set  out  the 
CFR  definitions  as  well  because  to  do  so 
would  lengthen  the  regulation 
uimecessarily. 

One  commercial  bank  requested  that 
the  availabilify  schedules  extend  to 
money  maricet  deposit  accounts,  which 


are  not  transaction  accounts  under  the 
Board's  Regulation  D.  The  final 
regulation  continues  to  exclude 
nontransaction  accounts,  such  as  money 
maricet  deposit  accounts,  because  of  the 
Act's  limiting  language  in  section  602(1). 
which  refers  to  transaction  accounts 
held  by  depository  institutions. 

Two  commenters  raised  questions 
concerning  the  "account"  definition.  A 
commercial  bank  asked  whether  the 
definition  included  accounts  in  savings 
and  loan  institutions  used  to  deposit 
transit  items.  Such  accounts  are 
interbank  accounts  and  are  excluded 
from  coverage.  A  savings  and  loan 
institution  asked  whether  the  definition 
included  a  savings  account  from  which 
funds  are  automatically  transferred  to 
cover  overdrafts  in  a  NOW  account 
Such  automatic  transfer  or  "ATS" 
accounts  are  included  in  12  CFH  204.2(e) 
as  transaction  accounts  and  therefore 
would  be  accounts  under  this  regulation. 

The  definition  in  the  final  regulation 
also  excludes  accounts  held  by  the 
Treasury  of  the  United  States  as  well  as 
accounts  of  foreign  offices  of  domestic 
and  foreign  banks.  The  Board  does  not 
believe  that  the  Congress  intended  the 
Act  to  apply  to  U.S.  Treasury  accoimts 
and  has  therefore  excluded  them  frtim* 
the  definition  of  "account"  with  the 
consent  of  the  U.S.  Treasury.  The 
language  of  the  Commentary  has  been 
revised  to  clarify  that  for  purposes  of 
Subpart  C,  the  definition  applies  to 
accounts  maintained  by  certain 
nondepository  institutions  including 
Federal  Reserve  Banks,  Federal  Home 
Loan  Banks,  and  private  banks,  and  to 
make  other  clarifications. 

"AUTOMATED  TELLER  MACHINE" 
("ATM") 

The  proposed  rule  defined  "automated 
teller  machine"  or  "ATM"  as  an 
electronic  or  mechanical  device  at 
which  a  natural  person  may  make 
deposits  by  cash  or  check  to  accounts 
and  perform  other  fransactions. 

One  commercial  bank  suggested  that 
the  definition  of  "ATM'  specifically 
define  "natural  person"  to  include 
corporations  and  partnerships.  This 
change  is  not  necessary  because 
"natural  person"  as  used  in  the  ATM 
definition  refers  to  the  person  who 
performs  functions  at  the  machine,  not 
the  account-holding  entify. 

Two  commenters  asked  that  the  ATM 
definition  be  revised  to  explicitly  state 
that  an  ATM  does  not  include  night 
depositories  or  any  device  that  does  not 
accept  deposits,  such  as  a  cash 
dispenser.  The  propoced  definition 
clearly  excludes  cash  dispensers  in  that 
it  defines  ATM  as  any  device  that 
accepts  deposits  and  performs  other 


functions.  These  facilities  are  not 
intended  to  be  included  under  the 
definition  of  ATM.  The  Board  has 
clarified  the  definition  to  provide  that 
only  electronic  and  not  mechanical 
devices  are  considered  ATMs.  The 
Commentary  notes  that  night 
depositories  and  cash  dispensers  are  not 
considered  ATMs. 

In  addition,  the  final  regulation 
changed  the  provision  that  an  ATM  is  a 
device  at  which  a  natural  person  may 
"make  deposits  by  cash  or  checks  to 
accounts"  to  provide  that  an  ATM  is  a 
device  at  which  a  natural  person  may 
"make  deposits  to  an  account  by  cash  or 
check." 

"AVAILABLE  FOR  WITHDRAWAL" 

The  proposed  regulation  defined 
"available  for  withdrawal"  with  respect 
to  funds  deposited  as  any  use  generally 
permitted  to  the  depositor  for  actually 
and  finally  collected  funds  under  the 
bank's  account  agreement  and  policies, 
such  as  for  payment  of  checks  drawn  on 
the  account  electronic  payments, 
withdrawals  by  cash,  and  transfers 
between  accounts. 

The  Board  received  six  letters 
commenting  on  the  definition  of 
"available  for  withdrawal."  One 
commenter  objected  to  the  definition  in 
general  terms,  and  one  suggested  that 
the  time  funds  are  available  for 
withdrawal  should  be  the  time  data  on 
the  deposit  are  available  for  processing. 
The  Board  has  retained  the  definition  of 
"available  for  withdrawal"  generally  as 
it  appeared  in  the  proposal,  except  that 
"any  use"  has  been  changed  to  "all 
uses,"  and  the  definition  and 
Commentary  have  been  changed  to 
clarify  that  a  bank  may  certify  a  check 
when  funds  are  available  for 
withdrawal  even  if  the  check  has  not 
been  delivered  to  the  paying  bank.  To 
allow  a  bank  to  hold  funds  until  data  on 
the  deposit  are  available  for  processing 
would  undermine  the  Act's  goal  of 
minimizing  hold  periods  for  all 
customers. 

One  commenter  believed  that  the 
definition  should  not  preclude  a 
depositary  bank  from  charging  the 
customer  interest  whenever  the  bank 
has  to  make  funds  available  before 
receiving  provisional  credit  The  final 
regulation  does  not  include  such  a 
change  because  the  Act  does  not 
condition  availabilify  on  whether  or  not 
the  depositary  bank  has  received  credit 
for  the  deposited  checks.  To  charge  the 
customer  interest  for  funds  made 
available  before  provisional  credit  is 
received  would  be  contrary  to  purposes 
of  the  Act 
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One  commenter  suggested  that  the 
statute  is  nndear  as  to  whether  the 
Congress  meant  "available  for 
withdrswal"  to  inchide  wittidrawal  of 
cash  or  wliether  it  meant  vvitfadrawal 
only  by  check  unless  cash  was 
specified.  The  Board  believes  that  the 
statute  is  clear  in  its  intent  to  provide 
availability  to  customers  by  cash  aad  by 
check  except  for  the  e^qilidt  cash  rules 
in  tS  229.11(b)(2).  and  22g.l2(d). 

Two  commercial  banks  requested  that 
the  Board  clarify  that  a  bank  is  not  in 
violation  of  the  Act  or  the  regulation  if  it 
holds  fnnds  diat  are  subject  to 
garnishment  tax  levy,  or  court  order 
restricting  disbursements  from  Oie 
account  The  Commentary  has  been 
amended  to  clarify  that  funds  may  be 
available  for  withdrawal  even  if  they 
are  subject  to  legal  process  preventing 
wididiawal. 

"BANIC  I 

The  Act  defines 'Vieposttory 
institatiao''  ss  an  institution  defined  in 
dansee  (i)  tfaroagh  (vl)  of  section 
10(b)(1)(A)  of  the  Federal  Reserve  Act 
or  an  office,  branch,  or  agency  of  a 
foreign  bank  located  in  the  United 
States.  The  definition  in  the  proposed 
regulation  dbaoged  the  term  "d^XMitoiy 
institution"  to  "bsnk"  and  expUdtfy  set 
out  the  terms  of  the  dted  clauses  (rf  die 
Federal  Reserve  Act  The  proposal  also 
defined  "bank"  to  inchide  a  "branch"  of 
a  "foreifli  bank"  as  defined  in  section 
1(b)  of  tibe  Intematiarud  Banking  Act 
llie  proposed  definitim  required  that  a 
bank  be  located  in  the  United  Stetes  and 
that  the  term  "bank"  induded  all  of  a 
bank's  <^ces  in  the  United  States. 

Three  commerdal  banks  requested 
that  the  Board  include  private  banks 
and  industrial  baiiks  within  the 
definition  of  "bank."  The  Board  believes 
that  the  language  of  the  Act  (section 
602(12))  which  defines  "depository 
institution"  (equivalent  to  "bank"  in  the 
regulation)  dearty  limits  die  definition 
of  "bai^"  for  purposes  of  Sul^art  B. 
Given  the  Acf  s  broad  mandate  to  the 
Board  to  improve  and  regulate  the  dieck 
processing  system,  however,  the  Board 
has  expanded  die  definition  of  "bank" 
for  the  purposes  of  SubpartC,  and  in 
connectian  therewith.  Subpart  A.  For 
check  collection  system  iiqirovemento 
to  fimctiaii  propeiiy,  they  must  apply  to 
checks  deposited  in  all  types  of  banks. 
This  is  necessary  becaase  aU  paying 
banks  that  retom  checks  will  not  be 
able  to  difhiendete  the  manner  of 
return  based  on  type  of  depositary  bank. 
The  final  regalation  has  been  revted  to 
provide  diet  for  purposes  of  Subpart  C, 
and  in  coonectiini  timrewith,  Sab|iart  A. 
the  tenn  "bank"  indudes  any  person 
engaged  in  the  business  of  banking. 


induding  a  Federal  Reserve  Bank  and  a 
Federal  Hoow  Loan  Bank.  This 
definition  would  indude  private  bankers 
and  could  indude  cotain  industrial 
banks.  These  institntioas  will  be  subfect 
to  the  expedited  retam  provisiaiis  of 
Subpart  C  and  appropriate  provisions  of 
Subpart  A. 

"BANKING  DAT"  and  "BUSINESS 
DAY" 

Hie  proposed  regnladoo  defined 
"businees  day"  ss  a  calendar  day  other 
than  a  Saturday  or  a  Sunday,  fannary  1. 
the  ddrd  Monday  in  lanoary.  die  third 
Monday  in  Februery.  the  lest  Monday  in 
May,  )uly  4,  die  first  Monday  in 
September,  the  second  Kfanday  in 
October.  November  11.  tiie  fnuth 
Thursday  in  November,  or  December  25. 
The  definition  steted  that  if  January  1. 
July  4.  November  11.  or  Oecenber  25 
falk  on  a  Sunday,  the  next  Monday  is 
not  a  business  day.  The  proposal 
defined  "banking  day"  ss  dmt  part  of 
any  business  day  on  which  the  bank  is 
open  to  the  pnbUc  for  canying  on 
substantiallir  all  of  its  bsaddng  fnnctfcios. 

The  Board  received  44  commente  on 
the  definidons  of  "benUng  day"  and 
"businees  day."  Twenfy-five 
commenters  snggssted  tlwt  when  the 
depositary  bank  and  the  pajriog  bank 
are  in  the  same  state,  a  state  holiday 
should  not  be  a  business  day.  (Twelve 
of  the  24  letters  were  from  Hawaiian 
instituticnu  which  odehrate  four 
nonstandard  state  faoHdays.)  Such  a  rule 
would  be  Mtfinnh  to  adn^aister  iff«d 
would  create  confasioo  for  customers 
and  out-of-stete  banks.  Hierefore.  the 
final  regulation  retains  the  de&iition  of 
"busiuMS  day"  as  it  appeared  in  the 
proposal. 

Nine  commenters  stated  that 
"botaiess  dey"  should  be  defined  die 
same  as  "banking  day"  so  tint  a  bank 
will  never  have  to  mdu  funds  available 
on  a  day  it  is  not  open  for  basinses.  Tlw 
Act  provides,  in  section  aaZ(S).  that 
"business  day"  means  sny  day  other 
than  a  Saturday,  Sunday,  or  legel 
holiday.  Hie  Act  anttdj^tes  dmt  die 
way  banks  ooant  days  for  put  puses  of 
the  availabilify  schedules  will  be 
uniform  for  every  bank;  the  oommenters' 
suggestion  would  allow  the  schedules  to 
vary  depending  on  whether  or  not  the 
bank  is  open.  Tim  reason  for  having  the 
banking/business  day  dichotoaqr  is 
because  henkiag  dajrs  oe  relevant  to 
when  a  depoeft  ia  ooimidesed  leceived. 
and  busiases  days,  which  are  more 
uniform  than  banking  days,  are  mora 
appropriate  when  counting  die  de]fs  in 
which  fnnds  mast  be  avrikble.  The 
stetutory  availabdify  schedules  ere 
based  on  check  oollM^ion  and  return 
times  wliich  sre  not  ralatad  to  the 


banking  days  of  die  depositary  bank. 
Therefne,  the  final  regiilation  does  not 
incorporate  dds  suggestion. 

Two  commenters  sgreed  ivith  the 
proposed  definidons.  Two  other 
commenters  suggested  dmt  "banking 
day"  be  defined  as  "that  day.  as 
normally  communicated  to  deposit 
customers,  on  whidi  the  bank  routinefy 
poste  deposito  to  customer  aocoonto." 
Hie  Boerd  considers  dm  definition  of 
"banking  day"  in  dm  proposed  rule  to  be 
more  complete  and  clearer  to  the 
customer  dian  the  suggested  definition. 
The  final  regulation,  dierefore.  retains 
the  proposed  definition  of  "banking 
day." 

Another  commenter  suggested  that  all 
banks  be  put  on  the  sama  holiday 
schedule.  The  Board  believes  that 
regulating  when  a  bank  can  and  cannot 
be  open  would  be  unneoessaiy  for  the 
purposes  of  the  Act  at  this  time. 

Two  communify  banks  pointed  out 
that  some  small  banks  dose  on 
Wednesday  and  open  aa.  Saturday  due 
to  communify  needs.  The  coaaaenters 
steted  diet  die  definition  of  buabmss 
dsy  is  a  burden  to  such  banks.  Tlie 
Board  recognises  ^t  comaianify  banks 
and  credit  unions  often  do  not  keep 
standard  business  hours  but  does  not 
believe  dmt  Oe  definition  will  create 
undue  burden  for  oooimunify  benks. 
Because  the  regulation  dow  not  force 
any  bank  to  be  open  at  any  partknlar 
time,  bat  oofy  requires  that  all  banks 
make  funds  availabte  according  to  the 
availabilify  schedules  through  whatever 
mediam  is  open  to  the  public  on  the  day 
funds  must  be  evaikble  (eg.,  over  the 
counter  or  ATM),  the  Board  believes 
thst  any  burden  on  banks  with 
nonstandard  hoars  udll  be  minimal- 

Another  oommenter  noted  that  if  a 
legal  holiday  falls  on  a  Satarday.  the 
previous  FMay  should  not  be  a 
businsas  day.  The  Board  did  not  exdude 
Fridays  before  Setorday  hoUdays  from 
die  definition  of  "buafaiess  day"  beceuse 
it  is  often  the  case  that  customers  need 
access  to  their  aooounte  on  the  day 
before  a  holiday,  particularfy  on 
December  31  when  many  account 
holders  need  to  settle  their  year-end 
finanoes.  Even  if  a  depositary  bank  is 
dosed  on  a  Friday  before  a  Saturday 
holiday,  castomsrs  should  have  funds 
avaiiabls  for  chedc-wiiting  pmpoees  or 
for  cash  aridulrawals  from  ATMs  on 
that  day. 

Three  letters  oonteined  coaunente  that 
beceuse  branches  often  do  not  heve  on> 
bne  oommnnication  wUfa  on-prendae 
ATMs,  die  banking  day  for  an  ATM 
should  be  governed  by  whedier  tte  main 
office  of  dw  bank  is  open,  not  by 
whether  sny  perticalar  branch  is  open. 


The  Commentary  to  the  final  regulation 
has  been  revised  to  darify  that  for 
deposito  made  at  an  ATM,  if  the  day  is  a 
banking  day  for  the  account-holding 
branch  of  the  depositary  bank,  then  it  is 
a  banking  day  for  the  ATM  Even  if  the 
depositary  bank  branch  has  no  on-line 
contect  with  a  proprietary  ATM.  the 
branch  may  still  arrange  to  have  access 
to  the  ATM  to  verify  deposits. 

No  changes  have  been  made  to  the 
definitions  of  "business  day"  and 
"banking  day"  in  the  regulation. 

"CASHIERS  CHECK" 

The  proposed  regulation  defined 
"depository  check"  as  a  cashier's  check, 
certified  check,  or  teller's  check. 

The  Board  received  140  commento  in 
response  to  the  definition  of  "depository 
check."  Twenfy-one  commenters 
requested  that  the  Board  change  the 
term  "depository  check"  to  "official 
check."  The  Board  recognizes  that  the 
term  "depository  check"  caused 
confusion  in  the  banking.  The  final 
regulation  deletes  the  term  "depository 
check"  and  refers  specifically  to 
cashier's  checks,  certified  checks,  and 
teller's  checks. 

One  hundred  three  letters  suggested 
that  in  order  for  a  cashier's,  certified,  or 
teller's  check  to  receive  next-day 
availabilify  it  should  be  labeled 
"Official  Check"  on  ito  face  so  that  the 
depositary  bank  can  easily  identify  it  as 
eligible  for  next-day  availabilify. 

To  require  that  all  cashier's,  certified, 
and  teller's  checks  be  labeled  "Official 
Check"  would  not  avoid  fraud — the 
dishonest  depositor  would  label  all 
deposited  checks  "Official"  in  hopes 
that  the  depository  bank  would 
automatically  give  them  next-day 
availabilify.  The  Board  recognizes  the 
fact  that  sometimes  it  is  hard  to 
determine  whether  or  not  a  particular 
check  is  a  cashier's,  certifled,  or  teller's 
check,  but  believes  that  the  "Official" 
label  would  provide  a  false  sense  of 
securify.  The  Board  believes  that  it  is 
better  that  bank  personnel  be  trained  to 
look  at  the  check  itself  rather  than  look 
at  the  label  on  the  check.  There  is 
nothing  in  the  regulation  that  prevento 
an  issuing  bank  from  voluntarily 
labeling  a  cashier's,  certified,  or  teller's 
check  as  an  offidal  check,  and  many 
such  checks  are  so  labeled.  Such  a  label, 
however,  is  not  a  prerequisite  for  next- 
day  availabilify. 

Twelve  commenters  suggested  that 
the  identification  problem  be  solved  by 
requiring  all  cashier's,  certified,  and 
teller's  checks  to  have  a  unique  MICR 
code.  The  only  free  position  on  the 
MICR-line  is  position  44,  which,  under 
this  regulation,  must  now  be  used  to 
identify  a  qualified  returned  check. 


Therefore,  the  final  regulation  does  not 
require  a  special  MICR  code  for 
cashier's,  certified,  and  teller's  checks. 

The  Board  has  also  amended  the 
definition  of  cashier's  check  to  exdude 
checks  drawn  by  a  bank  on  itoelf  or 
another  bank  used  to  pay  vendors  or 
employees;  the  Board  does  not  believe 
that  these  checks  serve  the  same 
function  as  checks  provided  to 
customers. 

"CHECK" 

The  proposed  regulation  defined 
"check"  as  a  negotiable  demand  draft 
that  is  drawn  on  or  payable  through  or 
at  an  office  of  a  bank,  or  drawn  on  die 
Treasury  of  the  United  States,  a  state 
government  a  Federal  Reserve  Bank,  or 
a  Federal  Home  Loan  Bank;  a  United 
States  Postel  Service  money  order;  or  a 
traveler's  check.  The  definition  provided 
that  "check"  does  not  indude  a  noncash 
item  and  that  a  draft  may  be  a  "check" 
even  though  it  is  described  on  ito  face  as 
a  "money  order."  The  definition  further 
provided  that  for  purposes  of  Subpart  C, 
the  term  "check"  also  includes  a 
demand  draft  of  the  type  described  in 
the  definition  that  is  nonnegotiable. 

One  hundred  sixfy-one  comment 
letters  suggested  that  changes  be  made 
to  the  definition  of  "check."  Eighfy 
commenters  opposed  the  inclusion  of 
warrants  drawn  on  state  or  local 
governments.  These  commenters  argued 
that  there  is  no  means  to  ensure  that  a 
state  or  local  government  will  act 
expeditiously  in  paying  warrants,  and 
even  if  the  issuing  government  is  subject 
to  the  paying  bank  rules  of  expeditious 
rettun,  it  is  unlikely  that  it  would 
comply.  Some  commenters  suggested 
that  if  warrants  are  to  be  considered 
checks,  they  should  be  labeled  with  a 
warning  that  delays  may  be  caused  by 
the  issuing  government  that  are  beyond 
the  depositary  bank's  control.  Only  four 
commenters  favored  inclusion  of 
warrants.  One  state  treasurer  requested 
clarification  on  the  status  of  drafts 
drawn  on  a  state  agency  and  presented 
to  the  state  treasury  for  payment  The 
commenter  also  noted  that  a  state  court 
had  ruled  that  stete  warrants  are 
nonnegotiable  drafto. 

The  final  regulation  indudes  state 
warrants  in  the  definition  of  "check." 
Because  some  unito  of  general  local 
government  also  draw  checks  on 
themselves,  the  final  regulation  has  been 
revised  to  indude  these  instrumento  in 
the  definition  of  check  as  well.  The 
regulation  does  not  impose  the  dufy  of 
expeditious  return  on  the  state  or  local 
govemmento  that  issue  warranto.  Many 
warranto  are  used  to  pay  state 
unemployment  compensation  and  other 
vital  paymento  to  consumers.  The  Board 


believes  that  the  Act  intended  to  cover 
these  and  other  instrumento  that  are  the 
functional  equivalent  of  chedis. 

Thirfy-three  commenters  requested 
that  the  definition  expUdtiy  state  that 
the  regulation  applies  only  to  checks 
drawn  on  or  payable  through  or  at  a 
bank  located  within  the  United  States. 
The  proposed  regulation  required  checks 
to  be  drawn  on  entities  which  are 
located  in  die  United  States  (the  U.S. 
Treasury,  state  govemmento,  Federal 
Reserve  Banks,  and  Federal  Home  Loan 
Banks)  or  drawn  oh  or  payable  through 
or  at  banks,  which  must  be,  under  the 
regulation's  definition  of  "bank,"  located 
in  the  United  Stetes.  Accordingly,  the 
Board  has  not  made  this  revision  to  the 
definition. 

Commenters  also  addressed  the  status 
of  drafts  drawn  on  nonbank  entities, 
such  as  bank  holding  companies,  which 
are  payable  through  or  at  a  bank. 
Nineteen  commenters  requested  that 
such  items  be  included  in  the  definition 
of  "check."  Six  commenters  requested 
that  they  not  be  included,  two  of  whom 
stated  that  if  a  nonbank  entity  can  not 
obtain  a  routing  number,  then  items 
drawn  on  those  entities  should  be 
noncash  items.  Section  602(7)  of  the  Act 
explicitly  states  that  "check"  includes 
negotiable  demand  drafts  drawn  on  or 
payable  through  a  bank,  which  the 
Board  expanded  to  include  payable  at 
drafts  for  reasons  stated  in  the 
Commentary.  Therefore,  in  the  final 
regulation,  all  drafts  that  are  payable 
through  or  at  a  bank,  even  if  drawn  on  a 
nonbank  entify,  remain  within  the 
definition  of  "check."  One  commercial 
bank  requested  that  any  item  drawn  on 
a  savings  and  loan  institution,  a  credit 
union,  or  a  brokerage  house  be  excluded 
from  the  definition  of  "check" — this 
suggestion  was  clearly  contrary  to  the 
Act's  definition. 

Thirteen  commenters  opposed 
defining  payable  through  drafts  as 
"checks."  "They  argued  that  the  risk  of 
return  of  such  items  is  high,  particularly 
with  drafto  drawn  on  insurance 
companies  which  tend  to  be  held  for 
long  periods  of  time  before  being 
returned.  The  Act's  definition  of 
"check,"  however,  clearly  states  that 
payable  through  drafto  are  checks. 
Therefore,  payable  through  drafts  are 
defined  as  "checks"  in  the  final 
regulation. 

One  commenter  requested  that  the 
definition  provide  that  a  check  must  be 
payable  in  United  States  dollars. 
Because  items  drawn  in  foreign  currency 
are  not  normally  handled  by  banks  as 
cash  items,  the  final  regulation  has  been 
amended  to  provide  that  the  term 
"check"  does  not  indude  an  item 
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payable  in  a  medium  o&er  Uian  Uiuted 
States  money. 

One  conuDenaal  bank  aaked  that  the 
phrase  "and  which  the  Ftodeial  Rewrve 
Banks  agree  by  regnlatiaa  or  operatiog 
letter  to  handle  as  a  cash  item"  be 
added  to  the  end  of  the  defimtion.  The 
U.S.  Treasury  requested  that  the  Board 
add  the  words  "a  negotiable  Han^mH 
draft  drawn  <hi  a  Federal  Reserve  Bank 
including  fiscal  agency  checks."  The 
Board  considered  bo^  suggestions,  but 
decided  that  the  first  creates  undue 
uncertainty  in  the  definition  of  "check," 
as  some  banks  might  not  be  aware  of 
these  checks  which  the  Federal  Reserve 
Bank  collects,  and  the  second  is  not 
needed  because  checks  drawn  on 
Federal  Reserve  Banks,  including  fiscal 
agency  checks,  are  already  tvidiin  the 
definition  of  "check"  and  need  no 
explicit  mention. 

One  commercial  bank  asked  ihat  the 
Board  require  all  checks  to  be  pre- 
encoded  with  the  paying  bank's  routing 
number  and  the  drawer's  account 
number.  The  definition  of  "noncash 
item"  states  that  any  check  without  the 
paying  bank's  routing  number  encoded 
in  magnetic  ink  inay  be  treated  as  a 
noncash  item.  As  for  encoding  the 
drawer's  account  number,  the  Board 
believes  that  the  drawer's  account 
number  is  not  necessary  to  speed  the 
return  of  checks  by  paying  banks  or  to 
aid  depositary  banks  in  granting 
availalnlity  under  the  Act 

The  definition  in  the  final  regulation 
has  also  been  amended  to  clailfy  that 
the  definition  of  "check"  does  not 
include  traveler's  checks  drawn  on 
banking  oRices  outside  of  the  United 
States  or  checks  payable  in  foreign 
currencies.  The  Commentary  to  this 
deflnition  has  also  been  revised 
extensively  for  clarity. 

"CHECK  CLEARINGHOUSB 
ASSOCIATION"  ' 

The  proposed  regulation  defined 
"check  clearinghouse  association"  as 
any  arrangement  by  which  participants 
exchange  chedcs  in  a  specified  area. 
The  definition  also  stated  that  a  "check 
clearinghoase  association"  may  include 
arrangements  using  the  premises  of  a 
Federal  Reserve  Bank,  but  it  does  not 
include  the  handling  of  diecks  for 
forward  collection  or  return  by  a  1 

Federal  Reserve  Bank.  ' 

The  Board  received  127  comments  on 
the  definition  of  "check  clearinghoase 
association."  Eighty-three  commenters 
stated  that  the  Board  shookl  limit  the 
definition  of  "dieck  clearinghoase 
association"  to  a  local,  metropolitan,  or 
regional  area  as  indicated  seetioo  O0B{t) 
of  the  Act  Thirty-one  conmenters  (aU  of 
which  were  affiliated  with  the  same 


bank  holding  company)  agreed  with  die 
definition  as  proposed,  and  seven 
commenters  thou^rt  that  mendwrs  of  a 
clearin^ouse  shoidd  be  local  to  each 
other  regardless  of  their  location.  Two 
commenters  suggested  diat  the 
definition  should  be  decided  by  each 
association  and  its  local  Fedranl 
Reserve  Bank.  The  Botud  rejected  diis 
suggestion  in  favor  of  a  uniform 
definition.  The  Board  has,  however, 
changed  the  definition  to  accord  more 
closely  with  the  statutory  langiugg. 

Three  conunenters  requested 
clarification  of  other  aspects  of  the 
definition  of  "check  clearinghouM 
association."  One  commercial  bank 
asked  for  clarification  of  the  status  of 
associate  clearinghouse  members.  The 
regulation's  definition  of  "participant," 
which  closely  parallels  the  definition  in 
the  Act  (section  602(19)),  provides  that  a 
"participant"  is  a  bank  that  is  located  in 
the  geographic  area  saved  by  a  check 
clearinghouse  association  and  both 
collects  and  receives  for  payment 
checks  through  the  check  clearinghouse 
association  either  directly  or  dirough  an 
intermediary,  llierefbre,  associate 
clearinghoase  members  would  be 
considered  participants  under  the 
definition  of  "chedc  clearin^ouse 
association."  The  regulation  has  been 
clarified  to  indicate  that  banks  that 
exchange  chedcs  through  an 
intermediary  are  only  participants  if  the 
intermediary  is  a  partidpant. 

A  savings  and  loan  institution  asked 
that  the  definition  be  amended  to  state 
that  the  term  "dearinghouse"  does  not 
apply  to  two  banks  that  directly  present 
and  return  checks  to  each  other.  The 
Board  has  added  a  provision  that  a 
check  dearinghouse  assodadon  must  be 
an  arrangement  between  three  or  more 
banks.  T^e  Board  does  not  believe  that 
the  definition  of  "check  dearinghouse 
assodation"  was  intended  to  apply  to 
direct  exchanges  between  any  two 
banks. 

One  commercial  bank  requested  that 
a  "dearinghouse"  be  limited  to  tfaoae 
organizations  with  weU-^lefined 
members  and  niles.  The  Board  believes, 
however,  that  the  Congress  intended  a 
broader  definition  of  "check 
dearin^ioase  assodation."  The 
Commentary  has  been  expanded  to 
explain  that  the  definitioD  indudes 
inf  oimal  airangenents  regardless  of 
whether  the  participants  have  fbrmtdly 
constituted  theeasclves  as  aa 
assodatioa,  provided  that  fbe 
partidpanls  generally  exchange  checks 
among  each  other. 

Tne  CoBunentaiy  to  this  definition  has 
been  revised  extensively  for  darity. 


"CHECK  PROCESSING  RBdON" 

The  proposed  raguiatioa  defined 
"check  pioGesnng  region"  as  the 
geographical  area  served  by  an  office  of 
a  Fadnal  Reserve  Bank  f<v  purposes  <k 
its  check  pmtvm»k)g  activities. 

The  sole  oonuaent  on  "check 
processing  region"  was  fraai  a 
commerdal  bank  which  agreed  with  the 
definidon  but  requested  that  the  Board 
provide  a  oiap  of  regions.  Ilie  definition 
in  the  final  legulation  is  unchanged,  and 
the  final  regulation  does  not  include  a 
map;  however,  maps  are  generally 
available  at  local  Reserve  Banks. 

"CONSUMER  ACCOUNT" 

The  proposed  regulation  and  the  Act 
(section  002(10))  defined  "consumer 
account"  as  any  account  ued  primarily 
for  personal  family,  or  household 
purposes. 

OuB  conunisrdal  bank  requested  that 
the  Board  redefine  "consumer  account" 
as  "any  account  hekl  by  an  individual." 
The  Board  has  retained  the  language  of 
the  Act  and  the  proposed  regulation; 
however,  a  Commentary  to  die  provision 
has  been  added.  The  definition  of 
"consumer  account"  is  relevant  only  for 
certain  requirements  of  Subpart  B. 

"DEPOSITARY  BANK" 

The  proposed  regulation  defined 
"depositary  bank"  as  the  first  bank  to 
which  a  check  is  ^amferted  even 
though  it  is  also  dw  paying  bank  or  the 
payee.  The  definition  provided  that  for 
the  purposes  of  Subpart  C.  the  term  also 
induded  a  Federal  Reserve  Bank  or  a 
Federal  Home  Loan  Bank  to  which  a 
check  is  transferred  by  a  person  other 
than  a  bank. 

Because  the  definition  of  "bank"  has 
been  revised  in  the  final  regulation  to 
indude  Federal  Reserve  Banks  and 
Federal  Home  Loan  Banks  for  die 
purposes  of  Subpart  C,  die  second 
sentence  in  the  definition  of  "depositary 
bank"  has  been  dropped  as  superfluous. 

Four  commenters  agreed  widi  die 
proposed  definition  of  "depositary 
bank,"  and  one  commenter  suggested 
the  term  be  changed  to  "receiving 
bank."  After  considering  other  terms  for 
"depositaiy  bank"  such  as  "receiving 
bank"  and  "baidc  of  first  deposit,"  die 
Board  dedded  to  keep  the  term 
"depositary  bank."  which  is  consistent 
with  the  terminology  of  the  Uniform 
Commerdal  Code. 

The  definition  has  been  changed  to 
darify  an  issoe  that  was  raised  by 
eleven  commenters    that  the  depositary 
bank  for  deposits  at  riiared  ATMs  is  the 
bank  widi  the  account  relatioashqi  widi 
the  depositor,  not  necessarily  the 
owner/ operator  of  die  ATM.  The 


definition  now  provides  that  when  a 
check  is  deposited  in  an  account  the 
deporitary  bank  is  the  bank  holding  the 
account  into  which  the  check  is 
deposited  even  if  the  check  is  physically 
received  by  another  bank  first. 

"ELECTRONIC  PAYMENT" 

The  proposed  regulatimi  defined 
"eledvoidc  payment"  a»  a  wire  transfer 
or  an  ACH  omlit  transfer. 

The  Board  received  71  ccHnments  on 
the  definition  of  "electronic  payment" 
Seventeen  of  the  commenters  favored 
expUdt  exdusion  of  electronic  credit 
and  debit  card  transfers.  The 
Commeataiy  to  the  definition  of 
"electronic  payment"  has  been 
expanded  to  explain  that  point-of-sale 
transactions  would  not  be  covered  by 
this  definition  unless  the  transactions 
were  effected  by  wire  transfer  or  ACH 
credit  transfer. 

Many  letters  induded  comments  on 
the  indasion  of  AOl  credits  within  the 
definidoa.  Twenty-two  commenters 
opposed  the  inchuion  of  ACH  credits  on 
die  grounds  &at  they  are  governed  by 
other  rules,  which  already  provide  for 
better  than  aext-day  availability.  (Two 
opposed  the  indusion  of  aay  wire 
transfers.)  Twenty  commenters 
requested  that  the  regulation  should 
provide  same-day  availability  for  all 
electronic  payments.  Six  commenters 
agreed  with  die  proposed  definition.  The 
U.S.  Treasury  requested  that  the  Board 
add  the  proidsion  "Treasury  regulations 
governing  the  availability  of  electronic 
funds  transfers  (wire  and  ACH) 
including  31  CFR  Part  210,  to  Uie  extent 
not  inconsistent  supersede  12  CFR  Part 
229." 

The  Board  has  retained  ACH  credits 
within  the  definition  of  "electronic 
pajnnent"  and  has  left  the  wording  of 
the  definition  as  it  appeared  in  the 
proposal.  The  Board  recognizes  diat 
existing  rules  offer  better  than  next-day 
ayaUabihty  for  ACH  credits,  but  also 
reiSgnizes  Aat  there  is  no  liability  for 
violating  existing  rules.  This  regulation 
does  not  override  Treasury  regulations 
or  ACH  assodation  rules  that  require 
prompter  availability.  Existing  rules  for 
ACH  credits  will  not  be  superseded, 
instead  the  regulation  will  provide  a 
floor  for  liability. 

The  commenters  raised  other  ACH 
issues  as  well.  Two  commenters  asked 
for  darification  of  the  status  of  ACH 
debits,  and  one  asked  whether  banks 
must  accept  all  forms  of  ACH  transfers. 
The  Commentary  darifies  that  ACH 
debits  are  not  affected  by  this 
regulation.  There  is  no  provision  in  the 
regulation  that  requires  any  baidc  to 
accept  any  particular  type  of  deposit 
(See  f  229.19(cM2)(i).) 


One  commenter  suggested  that 
electronic  payments  and  wire  transfers 
should  not  be  considered  any  different 
from  chedcs.  Sections  002(25)  and  603(a) 
of  the  Act  however,  make  spedal 
provision  for  "wire  transfers"  and 
spedfy  that  they  are  to  be  given  next- 
day  availability,  whidi  deariy  indicates 
that  the  Congress  meant  for  them  to  be 
treated  differendy  from  chedcs. 

The  Commentary  to  the  term 
electronic  payment  has  been  revised  for 
darity. 

"LOCAL  CHECK"  AND  "LOCAL 
PAYING  BANK" 

The  proposed  regulation  defined 
"local  check"  as  a  check  drawn  on  or 
payable  through  or  at  a  local  paying 
bulk.  The  definition  also  provided  diet 
a  depositary  bank  may  rely  on  the 
check's  routing  number,  as  listed  in 
Appendix  A,  to  determiiA  vdiether  a 
check  is  a  local  check. 

The  proposed  regulation  defined 
"loc^  pa^ng  bank"  as  a  paying  bank  to 
whidi  a  diedc  is  sent  for  fwward 
collection  that  is  located  in  the  same 
check  processing  region  as  the  branch  or 
proprietary  AIM  of  the  depository  bank 
in  v^ch  that  dieck  was  deposited. 

The  Board  received  42  comments  on 
the  definition  of  "local  paying  bank" 
and  three  on  the  definition  of  "local 
check."  Sixteen  conunenters  requested 
that  the  Board  darify  diat  a  paying  bank 
is  "located"  in  the  same  check 
processing  region  as  the  depositary 
bulk  branch  only  when  the  second 
through  fourth  digits  of  the  routing 
number  on  the  deposited  check  are  the 
same  as  the  second  through  fourth  digits 
of  the  routing  number  on  checks  drawn 
on  the  depositary  bank  branch.  The 
cxjmmenters  reascmed  that  because 
checks  are  deared  and  returned  by 
processing  facilities  that  are  indicated 
by  routing  numbera,  the  suggested 
approach  would  be  consistent  with  die 
Boarcf  s  statement  in  the  Commentary 
that  "the  Act  makes  a  dear  connection 
between  availability  and  the  time  it 
takes  for  checks  to  be  deared  and 
returned."  The  commenters  raised  the 
question  of  whether  the  routing  number 
on  the  deposited  check  should  be 
compared  to  the  routing  number 
associated  with  the  depositary  bank's 
physical  location  or  the  routing  number 
printed  oo  diecks  dravim  on  the 
depositary  bank  (which  may  be  die 
routing  number  of  the  depositary  bank's 
check  processing  center  located  in  a 
different  chedc  processing  region  fi'om 
the  depositary  b«nk). 

Section  602(13)  of  the  Act  defines 
"local  originating  depository  institution" 
(equivalent  to  "local  paying  bank"  in  the 
regulation]  as  "any  originating 


depository  institution  whidi  is  located 
in  the  same  check  processing  region  as 
the  receiving  depository  institution" 
(equivalent  to  "depositary  bank"  in  the 
regulation),  llie  Board  believes  die 
Congress  intended  that  generally, 
"local"  chedcs  are  those  deposited  into 
depositary  banks  that  are  physically 
located  in  the  same  chedc  processing 
regicm  as  die  paying  bank  to  which  a 
check  is  sent  for  collection.  The  Ad 
antidpates  that  customers  will  be  able 
to  determine  which  checks  are  local. 
The  customer  is  much  more  likely  to 
know  a  bank's  physical  location  than  to 
know  the  location  assodated  with  a 
bank's  routing  number. 

The  Board  also  recognizes,  however, 
that  it  may  be  difficult  for  the  depositary 
bank  to  determine  in  which  check 
processing  region  a  paying  bank  is 
located  without  relying  on  the  encoded 
routing  number.  Many  banks  will 
perform  an  automated  sort  of  local  and 
nonlocal  checks  using  machine-readable 
routing  numbers.  Therefore,  the 
.  definition  of  "local  check"  allows  (but 
does  not  reqmre)  the  depositary  bank  to 
rely  oa  the  routing  number  of  the 
deposited  check.  (It  is  not  a  burden  to 
the  depositary  baiik  to  determine  in 
which  check  processing  regicm  its  own 
branch  is  physically  locatecL)  The  Board 
has  amended  the  definition  to  provide 
that  it  is  the  physical  location  of  the 
depositary  bank  tiiat  must  be  compared 
with  the  paying  bank's  routing  number, 
and  that  the  depositary  bank  can  rely  on 
the  routing  number  only  if  the  check  is 
sent  for  payment  or  collection  based  on 
the  routing  number. 

Two  savings  and  loan  institutions 
asked  whether  all  of  a  bank's  branches 
are  local  to  each  other  if  they  are  in 
different  check  processing  regions  but 
send  all  diecks  to  a  central  location  for 
processing.  Under  the  current  routing 
number  policy,  if  branc:hes  are  in 
different  check  processing  regions,  they 
must  have  different  routing  numbers. 
Therefore,  as  outlined  above,  only  those 
branches  within  the  same  region  woidd 
be  local  to  each  other.  As  one  bank 
holding  company  commented,  banks 
with  branches  in  the  same  state  but 
different  cfaec:k  processing  regions  must 
either  have  more  dian  one  hold  policy 
for  intrastate  chedcs  or  provide  local 
availability  statewide. 

Five  c»Hiimenters  agreed  with  the 
definition  of  "local  paying  bank"  and 
two  agreed  with  the  definition  of  "local 
check"  as  it  appeared  in  the  proposal. 
Six  commenten  were  concerned  with 
the  inequities  in  sizes  of  chedc 
processing  regions.  They  noted  diat  in 
the  western  part  of  the  country,  chedc 
processing  regions  caa  cover  huge  areas 


19390 


Fedwal  Register  /  Vol.  53.  No.  103  /  Friday.  May  27.  1988  /  Rules  and  RegulatioM 


Federal  Register  /  Vol  53.  No.  103  /  Friday.  May  27.  1988  /  Rules  and  Regulations 


19391 


and  that  it  would  be  unfair  to  include 
out-of-state  checks  in  the  definition  of 
"local"  even  if  the  paying  bank  is 
located  in  the  same  region.  A  related 
comment  from  three  Hawaiian  savings 
and  loan  institutions  voiced  a  similar 
concern:  the  commenters  felt  that 
mainland  checks  should  not  be  local  to 
Hawaiian  banks  even  though  drawn 
within  the  same  check  processing 
region.  Similarly,  a  New  York 
commercial  bank  asked  that  checks 
drawn  on  banks  in  Puerto  Rico  and  the 
Virgin  Islands  not  be  considered  local  in 
New  York.  The  Board  recognizes  the 
distance  problems,  but  the  Act  defines 
"check  processing  region"  (section 
602(9))  as  the  geographical  area  served 
by  a  Federal  Reserve  Bank  check 
processing  center  or  such  larger  area  as 
the  Board  may  prescribe.  The  Board  has 
not  enlarged  the  areas  identified  as 
check  processing  regions,  but  given  the 
provisions  of  the  Act  neither  has  it 
changed  the  regulation  to  accommodate 
these  comments. 

A  branch  of  a  bank  located  in  Guam 
pointed  out  that  Appendix  A  contained 
the  routing  nimibers  1214  and  3214  for 
Guam.  Saipan  and  Pacific  locations. 
Because  these  locations  are  not  within 
the  United  States  as  defined  by  the  Act 
(section  602(23))  and  the  regulatioi^ 
these  routing  numbers  have  been    ' 
deleted  bom  Appendix  A. 

Five  commenters  said  that  it  would  be 
difficult  to  educate  tellers  and  customers 
regarding  check  processing  regions  and 
the  local/nonlocal  distinction.  These 
commenters  advocated  an  in-state/out- 
of-state  distinction  instead.  One 
clearinghouse  suggested  that  in  states 
where  no  Federal  Reserve  office  exists, 
the  primary  clearinghouse  should  be 
designated  as  the  logical  territory  for 
local  availability  schedules.  Because  of 
the  provisions  of  the  Act  noted  above, 
the  Board  has  not  adopted  these 
sunestions. 

liie  definition  of  local  paying  bank 
has  also  been  revised  to  clarify  that 
where  a  check  is  deposited  in  a 
nonproprietary  ATM,  both  the 
nonproprietary  ATM  and  the  branch  of 
the  depositary  bank  holding  the 
customer's  account  must  be  in  the  same 
check  processing  region  as  the  paying 
bank  for  the  paying  bank  to  be  a  local 
paying  bank.  The  Commentary  to  these 
definitions  has  also  been  revised 
extensively  for  clarity. 

"MERGER  TRANSACTION" 

The  Board  received  14  comments 
requesting  clarification  of  the  status  of 
merged  or  acquired  banks  under  the 
availability  schedules  and  the  return 
rules  of  Subpart  C  The  commenters 
asked  that  the  Board  provide  a 


transition  period  in  which  the  two  banks 
are  considered  separate  entities  while 
their  operating  systems  are  integrated. 
The  Board  addressed  this  issue  by 
defining  merger  transaction  in  {  229.2 
and  adding  {{  229.19(g)  and  229.40  to 
provide  that  merged  banks  may  be 
treated  as  separate  banks  for  a  period  of 
up  to  one  year.  Examples  of  the  effect  of 
these  changes  are  included  in  the 
Commentary  to  §S  229.19  and  229.40. 
The  Board  believes  that  a  one-year 
transition  period  is  necessary  because  it 
is  often  difficult  for  merged  or  acquired 
banks  to  integrate  their  systems 
immediately. 

"NONCASH  ITEM" 

The  proposed  regulation  defined 
"noncash  item"  as  an  item  that  would 
otherwise  be  a  check,  except  that:  a 
passbook,  certificate,  or  other  document 
is  attached;  it  is  accompanied  by  special 
instructions,  such  as  a  request  for 
special  advice  of  payment  or  dishonor;  it 
consists  of  more  than  a  single  thickness 
of  paper,  except  a  check  that  qualifies 
for  handling  by  automated  check 
processing  equipment;  or  it  has  not  been 
preprinted  or  post-encoded  in  magnetic 
ink  with  the  routing  number  of  the 
paying  bank. 

The  Board  received  24  comments  on 
the  definition  of  "noncash  item." 
Twenty-three  of  the  commenters 
requested  that  the  regulation  specifically 
state  that  credit  card  drafts  are  noncash 
items.  The  Commentary  to  the  definition 
of  "check"  specifically  excludes  credit 
card  drafts.  Therefore,  the  availability 
schedules  do  not  apply  to  credit  card 
drafts,  and  there  is  no  need  to  include 
them  in  the  definition  of  "noncash  item." 

One  commercial  bank  requested  that 
unreadable  or  misencoded  checks  be 
included  in  the  definition  of  "noncash 
item."  The  Board  did  not  incorporate 
this  suggestion  in  the  final  regulation. 
Unreadable  checks  may  become  reject 
items  at  any  point  in  the  check 
collection  process.  A  rule  that  allowed 
the  status  of  an  item  to  change  firom 
check  to  noncash  item  at  an 
undetermined  point  in  the  check 
collection  process  would  be 
unworkable. 

In  addition,  the  Board  added  language 
to  the  Commentary  clarifying  that 
checks  sent  for  coUection  with  special 
instructions  are  noncash  items. 

'TARTIOPANT' 

The  Commentary  has  been  revised  to 
clarify  the  term  "participant"  as  it 
relates  to  a  clearinghouse  partidpanL 

"PAYING  BANK" 

The  Act  defines  "originating 
depository  institution"  as  the  branch  of 


a  depository  institution  on  which  a 
chedc  is  drawn.  The  proposed  regulation 
substituted  the  term  "paying  bank," 
which  was  defined  as:  the  bank  by 
which  a  check  is  payable,  unless  the 
check  is  payable  at  or  through  another 
bank  and  is  sent  to  the  other  bank  for 
payment  or  collection;  the  bank  at  or 
through  which  a  check  is  payable  and  to 
which  it  is  sent  for  payment  or 
collection;  the  bank  whose  routing 
number  appears  on  a  check  in  magnetic 
ink  or  in  fractional  form  and  to  which 
the  check  is  sent  for  payment  or 
collection;  the  Federal  Reserve  Bank  or 
Federal  Home  Loan  Bank  by  which  a 
check  is  payable;  or  the  state  on  which  a 
check  is  drawn. 

The  Board  received  72  comments  on 
the  definition  of  "paying  bank."  Eleven 
commenters  agreed  with  the  proposed 
definition. 

Fiffy  commenters  objected  to  the 
inclusion  of  payable  through  banks 
witiiin  the  definition  of  "paying  bank." 
Three  of  the  commenters  requested  that 
the  Board  ask  the  Congress  to  amend 
the  Act  to  provide  longer  availabilify 
schedules  for  payable  through  drafts  or, 
alternatively,  that  payable  through 
drafts  be  noncash  items.  A  joint 
comment  from  four  consumer  groups 
noted  that  consumers  will  be  confused  if 
payable  through  drafts  drawn  on  local 
credit  unions  are  treated  as  nonlocal, 
and  thus  requested  that  the  burden  of 
conforming  to  local  schedules  be  placed 
on  the  institutions  using  the  payable 
through  drafts.  Commenters  pointed  out 
that  the  statutory  definition  of 
"originating  depository  institiition" 
(equivalent  to  "paying  bank"  in  the 
regulation)  was  "the  branch  of  a 
depository  institution  on  which  a  check 
is  drawn"  (section  602(17)).  The  Act's 
definition  does  not  e;q)licidy  include 
payable  through  or  payable  at  banks. 
The  commenters  favored  limitipg  the 
definition  to  the  drawee  bank,  because^ 
it  is  the  drawee  bank  that  will  make  the 
decision  whether  or  not  to  pay  a  check. 
The  Board  believes  that  the  Act  does 
not  cleariy  specify  the  treatment  of 
payable  through  drafts  for  the  purpose 
of  availabilify,  or  other  piuposes.  In 
defining  the  "originating  depository 
institiition"  in  section  602(17)  as  the 
"institution  on  which  a  check  is  drawn" 
the  Act  does  not  define  the  term 
"drawn."  Although  in  a  teclmical  sense 
the  institution  on  which  a  check  is 
drawn  can  refer  to  the  institution 
holding  the  drawer's  account,  die  term 
can  be  used  more  generically  to 
designate  the  person  to  whom  a  draft  is 
directed  and  who  is  requested  to  pay  the 
amount  specified  E.g.,  Black's  Law 
Dictionary  44  (5th  ed.  1979).  A 


depository  institution  through  wfaidi  a 
draft  is  payable  can  be  viewed  al  a 
paying  bank  with  respect  to  that  draft. 
E.g.,  Berman  v.  United  States  National 
Bank,  197  Neb.  268,  249  N.W.2d  187 
(1976). 

The  Board  finds  that  die  structure  of 
the  statute  itself  shows  that  the 
Congress  did  not  intend  the  "institution 
on  wUdi  a  check  is  drawn"  in  section 
602(17)  to  be  used  in  a  technical  sense, 
and  that  this  phrase  can  reasonably  be 
read  to  indude  the  institution  through 
which  a  dieck  is  payable.  Section  602(7) 
of  the  Act  defines  the  term  "check"  to 
include  negotiable  demand  drafts 
"drawn  on  or  payable  through  an  office 
of  a  depository  institution  located  in  the 
United  States."  As  noted  above,  under 
section  602(17)  of  die  Act,  die 
"originating  depository  institution"  is 
defined  to  mean  the  branch  of  a 
depository  institution  on  which  a  check 
is  drawn. 

Under  other  provision  of  the  Act,  a 
check  deposited  in  an  account  is  either 
local  or  nonlocal,  and  subject  to 
differing  maximum  hold  periods,  based 
on  whether  the  originating  depository 
institution  is  local  or  nonlocal  with 
respect  to  the  depository  institution  in 
which  the  check  is  deposited  Whedier 
an  originating  depository  institution  is 
local  or  nonlocal  depends  upon  whether 
it  is  located  in  the  same  Federal  Reserve 
check  processing  region  as  the 
depository  institution  in  which  the  check 
is  deposited.  Thus,  for  each  check 
subject  to  the  Act,  Congress  dearly 
intended  that  there  be  an  originating 
depository  institution. 

Some  checks  covered  by  the  Act  are 
writien  on  accounts  held  at 
organizations  that  are  not  depository 
institutions,  i.g;  an  insurance  company, 
but  are  payable  through  a  depository 
institution.  If  the  term  "drawn"  in  the 
definition  of  "originating  depository 
institution"  is  viewed  narrowly,  such  a 
draft  would  be  neither  a  local  nor 
nonlocal  check  and  thus  not  subject  to 
the  Act.  since  it  would  be  "drawn"  on 
no  depository  institution.  This 
interpretation  would  conflict  with  the 
Act's  definition  of  check,  which  the 
Board  believes  is  intended  to  cover  all 
drafts  payable  through  depository 
institutions.  In  order  to  resolve  this 
conflict  such  drafts  must  be  viewed  as 
being  "drawn"  on  the  psyable  through 
institution  for  purposes  of  section 
602(17).  In  addition,  it  is  dear  that 
Congress  did  not  intend  the  technical 
definitions  found  in  state  laws  governing 
negotiable  instruments  to  govern 
interpretation  of  die  Act's  provisions.  To 
the  contrary,  the  Ad  estaUishes  a 
comprehensive  federal  frameworic  for 


the  collection  and  payment  of  checks 
and  expressly  defines  many  terms,  like 
"chedt,"  in  ways  that  vary  from 
accepted  definitions  under  state  laws 
such  as  the  Uniform  Commercial  Code. 
Hie  Ad  expressly  provides  that  its 
provisions  and  the  in^ilementing 
regulations  supersede  any  provision  of 
state  law  that  is  inconsistent  with  the 
Act 

In  short  the  term  "depository 
institution  on  which  a  check  is  drawn" 
in  section  602(17)  can  be  read  as 
referring  both  to  the  institution  at  which 
a  customer's  funds  are  held  and  to  the 
institution  through  which  a  draft  may  be  < 
payable.  Therefore,  where  a  depositor 
writes  a  draft  on  funds  held  in  one 
depository  institution  and  where  the 
draft  is  payable  through  another 
depository  institution,  such  as  many 
credit  union  share  drafts,  it  is  undear 
fiom  the  terms  of  the  statute  which 
institution  Confess  intended  to  be  the 
originating  depository  institution.  Where 
a  term  is  capable  on  its  face  of  more 
than  one  inteipretation,  construction  of 
that  term  must  depend  on  the  legislative 
history  and  purposes  of  the  statute. 
Based  on  a  review  of  the  fundamental 
objectives  of  the  statute,  the  Board  finds 
that  these  kinds  of  drafts  were  also 
intended  to  be  viewed  as  drawn  on  the 
payable  through  institution  for  purposes 
of  determining  wheifaer  they  are  local  or 
nonlocal  checks. 

Under  the  Board's  final  rule,  credit 
union  share  drafts  payable  through 
another  bank  but  sent  to  the  credit 
union  on  which  they  were  drawn  would 
be  considered  local  or  nonlocal  based 
on  the  location  of  the  credit  union.  On 
the  other  hand,  if  these  drafts  were  sent 
to  the  payable  through  bank,  because 
they  bear  the  routing  number  of  the 
payable  throu^  hask.  at  because  the 
credit  union  refused  to  accept  payable 
through  drafts  delivered  to  it  the 
determination  is  made  based  on  the 
location  of  the  payable  through  bank.  As 
a  practical  matter,  because  credit  unions 
using  payable  through  share  drafts  place 
the  routing  number  of  the  payable 
through  bank  on  their  drafts,  most  of 
these  drafts  would  be  sent  to  the 
payable  through  bank  for  collection  and 
would  be  considered  nonlocal  even 
though  they  are  deposited  in  a  bank 
located  in  the  Federal  Reserve  check 
processing  region  where  the  credit  union 
on  which  the  draft  is  drawn  is  located.    * 
This  approach  is  consistent  with  the 
Act's  designation  of  checks  as  local  or 
nonlocal  based  on  the  time  required  for 
the  coUection  and  return  of  the  checks. 

The  approach  of  banng  the 
determination  as  to  whether  a  payable 
through  share  draft  is  local  or  nonlocal 


on  the  location  of  the  credit  union  would 
expose  the  bank  receiving  the  share 
draft  for  deposit  to  increased  risks  of 
check  fraud,  because  drafts  sent  to  the 
payable  though  institution  for  collection 
routinely  would  be  returned  after  funds 
would  have  to  be  made  available  under 
the  availabilify  schedules  for  local 
checks  in  the  Act.  Comments  on  the 
proposed  rules  to  implement  the  Act 
indicated  that  sophisticated  groups 
would  be  likely  to  take  advantage  of  this 
opportunify  to  defraud  depository 
institutions.  If  the  determination  of 
whether  the  payable  through  share  draft 
is  local  or  nonlocal  is  based  on  the 
location  of  the  credit  union,  banks 
seeking  to  minimize  the  losses  due  to 
such  fi^ud  might  be  reluctant  to  accept 
these  share  drafts  for  deposit  thereby 
reducing  the  acceptance  of  share  drafts. 
Some  commenters  are  apparentiy 
concerned  that  the  treatment  of  payable 
through  share  drafts  as  nonlocal  checks 
in  many  cases  would  reduce  the 
acceptance  of  these  instruments  more 
than  their  acceptance  will  be  reduced  by 
the  potential  for  increased  fraud.  On 
balance,  the  Board  does  not  believe  that 
this  potential  for  a  lower  level  of 
acceptance  of  credit  union  share  drafts 
offsets  die  risks  of  increased  fraud  to 
other  banks  warrants  a  different 
approach  to  the  treatment  of  payable 
through  share  drafts. 

In  addition,  treatment  of  credit  union 
payable  through  drafts  as  local  or 
nonlocal  depending  on  the  location  of 
the  credit  union  on  which  they  are 
drawn  would  greatiy  complicate  the 
tasks  of  banks  taking  share  drafts  for 
deposit  Banks  must  have  some  reliable 
method  of  readily  establishing  whether 
a  check  is  local  or  nonlocal  lot 
availabilify  purposes.  Because  the  Ad 
defines  the  local/nonlocal  distinction  in 
terms  of  Federal  Reserve  check 
processing  regions,  the  only  practical 
mediod  available  at  this  time  of 
identifying  local  and  nonlocal  checks  for 
purposes  of  check  processing  is  to  rely 
on  the  routing  numbers  that  appear  on 
checks,  which  can  be  read  by  automated 
check  processing  equipment.  Similariy, 
the  only  practical  way  to  disclose  to 
customers  the  difference  between  local 
and  nonlocal  checks  is  through  the  use 
of  these  routing  numbers.  In  die  case  of 
payable  through  share  draffs,  the  routing 
number  appearing  on  the  draft  is  that  of 
the  payable  through  bank,  not  the  credit 
union. 

In  arriving  at  a  final  rule,  the  Board 
considered  and  rejeded  several 
alternative  approaches  to  the  treatment 
of  credit  uidon  share  draffs  payable 
through  another  bank.  First,  as 
suggested  by  some  comments,  the  Board 
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could  have  provided  that  a  share  draft 
deposited  in  an  account  at  a  bank  is 
local  or  nonlocal  based  on  the  location 
of  the  credit  union,  even  though  the 
share  draft  is  sent  to  a  payable  through 
bank  for  collection.  This  approach  was 
rejected  because  it  would  expose 
depositary  banks  to  increased  risks  of 
check  &aud,  would  be  difficult  to 
disclose,  and  would  be  difficult  to 
implement  as  more  fully  described 
above. 

A  second  alternative,  suggested  by 
one  commenter,  was  to  prohibit  the  use 
by  credit  unions  and  other  banks  of 
drafts  payable  through  a  nonlocal  bank. 
This  alternative  would  have  addressed 
the  risk,  disclosure,  and  operating 
problems,  but  has  been  rejected  at  this 
time  because  it  would  have  been  more 
disruptive  than  the  approach  adopted  by 
the  Board.  The  Board,  nevertheless, 
remains  concerned  about  the  remote 
disbursement  aspects  of  the  use  of     i 
nonlocal  payable  through  banks,  and  ' 
may  reconsider  this  issue  in  the  future( 

A  third  alternative  was  to  consider 
the  drawee  bank  as  the  paying  bank  for 
payable  through  drafts  and  hold  the 
drawee  bank  (usually  a  credit  union] 
liable  for  any  losses  suffered  by  the 
depositary  bank  due  to  the  fact  that  the 
depositary  bank  had  to  give  local 
availability  on  a  check  that  was  sent  to 
a  nonlocal  bank  for  collection.  This 
alternative  only  addressed  the  risk  issue 
and  did  not  deal  with  the  disclosure  and 
operating  issues. 

After  the  close  of  the  comment  period 
but  before  adoption  of  the  Hnal 
regulation,  the  Board  received  affidavits 
from  a  trade  association.  The  affidavits 
were  from  a  payable  through  bank  and  a 
processor  that  serves  payable  through 
banks  for  a  large  number  of  credit  union 
share  drafts.  These  affidavits  described 
these  banks'  share  draft  processing 
operations  and  speculated  that  under 
the  check  collection  improvements 
required  by  Subpart  C  collection  and 
return  of  share  drafts  deposited  in  banks 
that  were  not  local  to  the  payable 
through  bank  might  be  retimied  within 
the  local  schedules,  if  certain  conditions 
were  met.  The  Board  believes  that  even 
if  these  time  frames  are  met  for  the 
checks  described,  a  significant  number 
of  credit  union  share  drafts  that  are 
payable  through  nonlocal  banks  would 
not  be  collected  and  returned  within  the 
local  schedules.  Consequently,  the 
Board  believes  that  the  approach  taken 
in  the  proposal  is  the  fairest  alternative 
and  has  retained  payable  through  banks 
in  the  final  regulation's  definition  of 
"paying  bank." 

Although  the  Board  believes  that  the 
definition  of  paying  bank  as  initially 
proposed  provides  for  the  appropriate 


treatment  of  payable  through  share 
drafts,  the  Board  notes  that  future 
changes  in  the  share  draft  program 
could  result  in  reductions  in  the 
schedules  appUcable  to  such  share 
drafts.  For  example,  if  these  checks 
were  truncated  early  in  the  collection 
process  and  were  identified  by  a 
"truncation  eligible"  identifying  number 
in  the  MICR-line,  such  checks  might  be 
collected  and  returned  more  swiftly  than 
other  checks  that  are  payable  through 
nonlocal  banks,  and  therefore  could  be 
included  in  the  reduced  schedules 
provided  for  in  §  229.11(c)(2)  or 
229.12(c)  (2)  and  included  in  Appendix  B 
to  the  r^ulation.  Further,  the  tnmcation 
identifier  would  facilitate  disclosures 
and  internal  bank  operations. 

Two  commenters  asked  that  the  Board 
clarify  that  the  payable  through  bank's 
duties  under  the  Uniform  Commercial 
Code  be  changed,  i.e.,  that  payable 
through  banks  should  not  be  subject  to 
paying  bank  liabilities.  The  Board 
believes  that  because  the  payable 
through  or  payable  at  bank  would  not  be 
making  the  decision  whether  to  pay  a 
check,  it  should  not  be  liable  for 
wrongful  dishonor.  As  explained  in  the 
Commentary  to  the  final  regulation, 
however,  the  payable  throi^  or 
payable  at  bank  would  be  responsible 
for  the  expedited  return  of  checks  and 
notice  of  nonpayment  requirements  of 
Subpart  C.  The  payable  through  or 
payable  at  bank  may  contract  with  the 
payor  with  respect  to  these  Subpart  C 
responsibilities.  (See  Commentary  and 
Comment  Summary  for  Subpart  C.) 

Five  commenters  requested  that  the 
Board  clarify  the  status  of  a  state 
government  that  issues  warrants  drawn 
on  itself.  As  stated  in  the  regulation,  the 
definition  of  "paying  bank"  includes  a 
state.  The  definition  has  been  revised  to 
include  units  of  general  local 
government  because  commenters 
indicated  that  some  units  of  general 
local  government  draw  checks  on 
themselves.  The  Board  believes  that  it  is 
important  that  the  availabilify  schedules 
apply  to  these  checks  because  they 
include  payments  that  are  important  to 
bank  customers.  It  is  necessary  to 
include  state  and  local  governments  in 
the  definition  of  paying  bank  so  that 
determinations  can  be  made  as  to 
whether  checks  drawn  on  them  are  local 
checks  or  nonlocal  checks,  if  the  checks 
do  not  meet  the  requirements  for  next- 
day  availabilify.  Checks  drawn  on 
states  and  units  of  general  local 
government  are  excluded  from  the 
coverage  of  Subpart  C  because  the  Act 
does  not  cleariy  impose  liabiUfy  on 
states  for  failure  to  meet  their  duties 
under  Subpart  C.  Without  such  liabilify, 
imposing  the  duties  of  Subpart  C  on 


states  or  units  of  general  local 
government  would  have  little  effect 

One  credit  union  requested  that  the 
Board  provide  a  transition  period  for 
credit  unions  who  use  nonlocal  payable 
through  banks  so  that  they  can  modify 
their  practices.  The  Board  did  not  make 
such  a  provision  because  section 
003(c)(3)  of  the  Act  provides  that  the 
temporary  availabihfy  schedules  go  into 
effect  on  September  1, 1988.  As 
explained  in  the  Regulatory  Flexibilify 
Analysis,  the  Board  wUl  not  make 
exceptions  in  the  regulation  for  specific 
types  of  institutions. 

One  commenter  said  that  to  condition 
the  definition  of  "paying  bank"  on  the 
"sending"  of  a  check  may  cause 
uncertainfy  under  future  truncation 
arrangements  where  checks  are  not 
actually  "sent."  The  Board  has  not 
changed  the  definition  but  has  clarified 
in  the  Commentary  that  truncation  / 
arrangements  do  not  affect  the 
definition. 

The  Commentary  to  the  definition  of 
"paying  bank"  has  also  been  revised  to 
clarify  that  a  check  sent  to  a  bank  for 
payment  based  on  that  bank's  routing 
number  on  the  check  is  the  paying  bank 
with  respect  to  that  check  even  if  the 
check  is  fraudulent  and  is  not  drawn  on 
the  paying  bank. 

"PROPRIETARY  ATM" 

The  proposed  regulation  defined 
"proprietary  ATM"  as  an  ATM  that  is 
(1)  owned  or  operated  by,  or  operated 
exclusively  for,  the  depositary  bank:  (2) 
located  on  the  premises  (including  the 
outside  wall]  of  the  depositary  bank;  or 
(3)  within  50  feet  of  the  premises  of  the 
depositary  bank.  The  definition  further 
provided  that  an  ATM  is  not  considered 
to  be  proprietary  to  more  than  one 
unaffiliated  bank;  if  the  criteria  of 
provisions  (1)  through  (3)  are  met  by 
more  than  one  bank  with  respect  to  any 
ATM,  the  ATM  would  be  proprietary  to 
the  bank  that  satisfied  the  lowest- 
numbered  criterion.  The  definition 
stated  that  if  more  than  one  bank  meets 
the  owned  or  operated  criterion,  the 
ATM  is  considered  proprietary  to  the 
bank  that  operates  it. 

The  Board  received  103  comments,  the 
majorify  from  commercial  banks,  on  the 
definition  of  proprietary  ATM.  Four 
commenters  agreed  wiUi  the  proposed 
definition.  One  commercial  bank  asked 
that  the  Board  make  no  distinction 
between  proinietary  and  nonproprietary 
ATMs.  This  request  is  clearly  contrary 
to  the  Act,  which  explicitly  defines 
"proprietary  ATM"  in  section  602(16) 
and  provides  for  different  availability 
requirements  depending  on  whether  an 


ATM  is  proprietary  or  nonproprietary  in 
section  603(e). 

Fifty-seven  commenters  said  that  the 
Board  should  require  disdosure  of 
ownership  as  a  part  of  the  definition. 
Two  commenters  felt  that  posting  the 
name  of  the  proprietary  hank  on  every 
ATM  would  be  confusing  to  customers 
who  use  shared  ATM  networks.  In  an 
attempt  to  minimize  disclosure  burden 
and  consumer  confusion,  and  in 
recognition  of  the  fact  that  some  states 
do  not  allow  identification  of  the 
proprietary  bank  on  an  ATM  the 
Board's  final  regulation  does  not  require 
that  the  name  of  the  proprietary  bank  be 
posted  at  each  ATM  Section 
22g.l6(b)(5)  of  the  regulation  has  been 
amended  to  provide  that  a  depositary 
bank's  disclosure  statement  shall 
contain  a  description  of  how  the 
customer  can  differentiate  between  a 
proprietary  and  a  nonproprietary  ATM 
if  the  bank  imposes  delays  on  deposits 
at  nonproprietary  ATMs  longer  than  on 
deposits  at  proprietary  AITMs. 

Twenty-eight  commenters  requested 
clarification  of  the  criterion  that  states 
that  a  proprietary  ATM  is  one  that  is 
within  50  feet  of  the  premises  of  die 
depositary  bank.  One  bank  holding 
company  suggested  that  the  question  of 
whether  an  ATM  is  proprietary  should 
be  determined  solely  by  the  owned/ 
operated  criterion  and  not  by  the 
location  of  the  ATM.  Because  section 
602(ie)(A)(ii)  of  the  Act  provides  that  a 
proprietary  ATM  is  one  that  is  in  close 
proximity,  as  defined  by  the  Board,  to 
the  depositary  bank,  the  Board  retained 
the  50-foot  criterion  but  added  the 
phrase  "and  not  identified  as  being 
owned  or  operated  by  another  entity" 
for  clarification. 

Three  commenters  requested  that  the 
Board  define  and  clarify  the  distinctions 
between  owning  and  operating  an  ATM. 
The  Board  has  revised  the  Commentary 
accordingly. 

Twenty-four  commenters  asked  that 
the  Board  either  strike  or  clarify  the 
provision  that  an  ATM  is  not  considered 
to  be  proprietary  to  more  than  one 
unaffiliated  bai^  The  Board  has  revised 
the  definition  to  address  the  concerns  of 
the  commenters.  The  final  regulation's 
definition  eliminates  the  "unaffiliated" 
provision  and  the  provisions  regarding 
the  priority  rules  governing  the  three 
criteria.  The  Board  believes  that  the 
final  definition  is  clearer  and  easier  to 
apply  than  the  definition  originally 
proposed.  Based  on  a  question  asked  by 
seven  commenters.  the  Commentary 
clarifies  that  some  ATMs  may  not  be 
proprietary  to  any  bank. 

One  commenter  suggested  that  an  on- 
premise  ATM  should  not  be  proprietary 
to  the  bank  that  owns  it  if  (mother  bank 


services  it  The  regulation  provides  that 
if  more  than  one  bank  meets  the  owned 
or  operated  criterion,  the  ATM  is 
considered  proprietary  to  the  bank  that 
operates  it 

A  commercial  bank  asked  whether  an 
ATM  that  is  jointfy  owned  but  operated 
by  a  third-party  contractor  is  proprietary 
to  both  owners/operators.  Hie 
Commentary  has  been  expanded  to 
explain  that  where  the  ATM  is  jointly 
owned,  and  operated  by  a  nonbank 
servicer,  the  ATM  is  proprietary  to  the 
owners. 

Another  commercial  bank  asked 
whether  the  lead  bank  in  an  ATM 
network  is  the  proprietary  bank  for 
those  ATMs  owned  and  operated  by 
franchisees.  Under  the  relation's 
priority  rules,  if  the  franchisee  is  the 
owner/ operator,  the  franchisee,  not  the 
lead  bank,  is  the  proprietary  bank. 

Three  commenters  asked  the  Board  to 
clarify  whether  an  ATM  that  is 
proprietary  to  one  bank  within  a  holding 
company  is  automatically  proprietary  to 
all  affiliated  banks.  As  stated  above,  the 
final  regulation  does  not  include  the 
"unaffiliated"  provision,  therefore,  in 
this  situation,  the  ATM  would  not  be 
proprietary  to  all  affiliated  banks. 

The  Commentary  has  also  been 
revised  to  clarify  that  the  operator  of  an 
ATM  is  the  person  that  puts  deposited 
checks  into  the  forward  collection 
stream  and  tc  make  other  clarifications. 

"QUALIFIED  RETURNED  CHECK" 

The  proposed  regulation  defined 
"qualified  retiimed  check"  ("QRC")  as  a 
check  that  is  prepared  for  handling  by 
automated  check  processing  equipment 
for  return  to  the  depositary  bank.  The 
definition  provided  that  a  qualified 
returned  check  must  be  encoded  in 
magnetic  ink  with  the  routing  number  of 
the  depositary  bank,  the  dollar  amount 
of  the  check,  and  a  return  identifier  in 
the  form  of  a  "2"  in  position  44  of  the 
MICR-line. 

The  Board  received  24  comments  on 
the  definition  of  "qualified  returned 
check."  Nineteen  commenters  suggested 
that  the  bank  that  creates  a  QRC  should 
encode  its  routing  number  on  the  check 
in  order  to  leave  an  audit  trail.  The 
Board  believes  that  it  would  be 
beneficial  for  the  creator  of  a  QRC  to 
print  its  name  and  routing  number  on 
the  QRC.  either  on  the  envelope  or  strip, 
but  believes  that' the  costs  to  die 
industry  of  doing  so  might  outweigh  the 
benefits  of  being  able  to  identify  ^e 
creating  bank.  "Hie  Board  has  not 
included  this  requirement  in  the  final 
regulation  because  of  the  uncertain 
expense  and  burden  to  the  qualifying 
bank. 


One  commercial  bank  was  opposed  to 
any  provision  for  QRCs  in  the 
regulation.  The  commenter  cited 
operational  difficulties  associated  with 
carrier  envelopes  and  adhesive  strips 
and  generally  opposed  the  use  of  QRCs. 
Hie  Board  believes  that  overall,  the 
preparation  of  QRCs  for  automated 
processing  speeds  up  the  return  system, 
despite  the  occasional  operational 
problem.  Because  of  the  importance  of 
shortening  check  return  times,  the  Board 
will  continue  to  encourage  the  creation 
of  QRCs  in  the  final  regulation. 

A  bank  holding  company  requested 
that  the  Commentary  state  that  a  QRC 
may  be  automated  by  use  of  electronic 
media  accompanying  the  returned  dieck 
as  an  alternative  to  the  stripping 
process.  The  Board  rejected  this 
proposal  because,  at  this  time,  electronic 
media  may  not  be  readily  usable  by 
returning  banks  generally. 

A  savings  and  loan  institution 
commented  that  it  is  not  necessary  to 
encode  the  dollar  amount  of  the  check 
on  a  QRC  The  definition  has  retained 
the  dollar  amount  requirement  as  this  is 
necessary  for  high  speed  processing  of 
the  check. 

The  definition  in  the  regulation  has 
been  amended  to  delete  the  content 
requirements  for  the  MICR  encoding  on 
QRCs.  These  requirements  have  been 
moveij  to  §9  229.30  and  229.31  so  that  a 
returned  check  may  be  a  QRC  even  if 
there  is  an  encoding  mistake.  Clarifying 
changes  have  also  been  made  to  the 
Commentary. 


"RETURNING  BANK" 


\ 


The  proposed  regulation  defined 
"returning  bank"  as  a  bank  (other  than 
the  paying  or  depositary  bank  but 
including  a  Federal  Reserve  Bank  or 
Federal  Home  Loan  Bank)  handling  a 
returned  check  or  notice  in  lieu  of 
return. 

Because  the  definition  of  "bank"  has 
been  revised  in  the  final  regulation  to 
include  Federal  Reserve  Banks  and 
Federal  Home  Loan  Banks  for  the 
purposes  of  Subpart  C,  and  in 
connection  therewith.  Subpart  A,  the 
clause  including  such  banks  as 
"returning  banks"  has  been  deleted  as 
superfluous. 

Two  commenters  noted  that  the 
definition  of  "retiirning  bank" 
specifically  excluded  the  depositary 
bank,  but  the  Commentary  on  "returning 
bank"  did  not.  The  Commentary  has 
been  amended  to  correspond  to  the 
language  of  the  regulation. 

The  definition  of  returning  bank  has 
been  revised  in  the  regulation  and  the 
accompanying  Commentary  to  clarify 
that  a  returning  bank  is  considered  a 
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collecting  bank  for  the  puipoee  of  the 
U.CC  midnight  deadline  applicable  to 
collecting  banks. 

"SIMILARLY  SITUATED  BANK" 

The  proposed  regulation  defined 
"similarly  situated  bank"  as  a  bank  of 
similar  size,  located  in  the  same       i 
community,  and  with  ■imilitr  rhiTlf  \ 
payments  activities  as  the  paying  bank 
or  returning  bank. 

One  trade  association  asked  th^ 
Board  to  clarify  the  meaning  of-tfie  j 
phrase  "similar  check  paym^        I 
activities"  which  is  part  of  the  "similariy 
situated  bank"  defi^on.  Tlie  definition 
of  similarly  situated  bank  and  the 
Commentary  to  %  229.30(a}(2]  have  been 
expanded  to  explain  that  two  banks 
have  similar  check  payment  activities  if 
they  handle  a  similar  volmne  of  pJxM^f 

'TELLER'S  CHECiC 

The  proposed  regolation  defined 
"teller's  check"  as  a  dieck  drawn  by  a 
bank  on  anotlter  bank. 

The  Board  received  five  comments  on 
the  definition  of  "teller's  check."  Two 
comaoenters  Csvoted  giving  next-day 
availabiiity  to  checks  drawn  by  baidn 
on  bank  holding  companies  and 
suggested  that  auch  checks  be  inchided 
in  the  definition  of  'iefler's  checks."  The 
Board  agrees  diat  such  checks  are  the 
functiooal  equivaleBt  of  Idler's  checks 
and  has  redefined  "teller's  check"  to  be 
any  check  drawn  by  a  bank  on  anc4iier 
bank  or  payable  through  or  at  a  bsnk. 
The  Board  believes  that  aacf  check 
drawn  by  a  bank,  even  if  drawn  on  a 
nonbank,  that  is  payable  throagh  or  at  a 
bank  is  generally  as  low-risk  as  checks 
drawn  by  a  bank  on  another  bank 
because  the  drawmg  bank  is  responsibie 
for  die  check.  Such  checks  osaaiiy 
appear  to  be  teUa's  chedcs  to  diose  who 
purchase  and  accept  theoL 

One  Federal  Hone  Loan  Bank 
suggested  diat  a  special  provision  for 
next-day  availability  for  Federal  Hooie 
Loan  Book  checks  <h«wn  by  other  banks 
would  not  be  necessary  as  they  are 
already  included  in  the  defiaitiao  of 
"teller's  check"  as  a  check  drawn  on  one 
bank  by  another.  Because  the  definitkm 
of  "bank"  includes  Federsl  Home  Loan 
Banks  for  the  purposes  of  Sobpart  C  but 
not  Subpart  B,  checks  drawn  on  Federal 
Home  Loan  Banks  must  be  fyrffifHtH 
separately  in  }  228.10(c). 

A  commercial  bank  asked  that  dw 
term  "teller's  check"  be  changed  to 
"bank  drafL"  The  Boaid  dedded  that 
"bank  draft"  which  is  sometimes  asad 
in  place  of  "teller^s  dieck."  can  easily  be 
misinterpreted  to  aean  any  draft  drafvn 
by  a  bank.  The  Board  prefers  die 
narrower  term  "tellar's  dieck"  for 
checks  draara  by  one  bank  on  unnriMy, 


Another  oaBmerdal  bank  ooainiented 
that  if  teller's  checks  are  to  be  treated 
the  same  as  cashier's  checks  for 
availability  pmposes,  then  stop  peymoit 
of  teller's  checks  should  not  be  allmved. 
and  Article  3  of  the  Umfoim  risHiiii  iiil 
Code  should  be  asMnded  aooordii^ly. 
The  Board  is  aware  of  the  stiq)  payment 
problem  associated  with  the  use  of 
teller's  checks  and  other  "near-cash- 
equivalent"  items.  The  Board  may 
address  this  issue  in  the  fotare.  bat  to  do 
so  at  this  time  would  be  prematiire.  The 
definition  also  has  been  revised  and  a 
Commentary  added  to  *»d<4g  chedcs 
drawn  by  a  bank  to  pay  employees  and 
vendors. 

"TRAVELERS  GHECKS" 

The  definition  of  "traveler's  check" 
has  been  revised  to  dearly  limit  it  to 
traveler's  checks  drawn  on  a  bank  «id 
to  exclude  the  references  to  the 
denominations  of  these  checks.  A 
Commentary  bat  been  added  to  aid 
banks  in  idmtifying  traveler's  «h«»rV> 

"WIRE  TRANSFER" 

The  definition  of  "wire  transfer^  and 
the  Commentary  have  been  revised  to 
more  clearly  exclude  point-of-sale  and 
related  transactions. 

Miscellaneous  Comments 

One  commenter  requested  diet  the 
Board  define  'insufficient  funds"  and 
"uncollected  firnds."  Another  asked  the 
Board  to  define  "hokL"  T%e  Bosid 
believes  that  these  are  commonly-used 
terms  that  need  no  explidt  definition  in 
the  regulation. 

The  Board  received  21  conunents  on 
the  issoe  of  whedier  the  regulation 
allows  banks  to  send  cash  items  for 
collection.  Fifteen  commenters  fovored 
sending  cash  items  for  collection,  two 
were  opposed,  and  three  requested 
clariflcatioB  on  this  issoe.  T^e  Congress 
dearly  did  not  intend  for  banks  to  be 
able  to  evade  die  statutory  availability 
schedules.  (See  Commentary  and 
Comment  Somraary  to  "noncash  item.") 

Three  commenters  edced  diet  dw  final 
regidatkm  contain  a  letter  or  number  for 
each  definitioa.  llie  Board  has  mmtmjhwj 
the  regulation  according. 

Section  229.10   Next-Day  Availability. 

(a)  Catb  depositB.  The  Board  received 
S04  letters  that  ooomented  on  {  229.10. 
Those  S0«  letters  contained  179 
comments  in  response  to  f  Z29.10(a)  on 
cash  deposits.  The  pnipooed  rale  slated 
that  a  bank  riiall  make  foods  deposited 
in  an  account  by  cash  available  far 
wididraaral  not  later  than  die  business 
day  after  dw  banking  day  on  which  die 
cash  is  deposited.  The  proposed  rale 
differed  from  the  Act's  language,  which 


provides  next-day  availability  for  cash 
only  when  deposited  at  a  staffed 
facUity.  The  Board  proposed  to  expand 
next-day  availabOi^  for  cash  d^Kwits 
to  indnde  deposits  made  to  unstaffed 
locations  beoBose  current  law  generally 
provides  for  next-day  availability  for 
cash  deposits,  and  the  Board  was  not 
aware  of  any  impediments  to  providing 
such  avaflability  at  unstaffed  locations 
such  as  proprietary  ATMs,  ni^t 
depositories,  lobby  deposit  boxes,  or 
through  the  mail  The  Board  requested 
comment  on  any  problems  this 
requirement  may  pose  for  depositary 
baiiks. 

Many  oommenten  opposed  the 
proposed  rule  on  cash  deposits.  Of  the 
179  commenters  ibat  discussed  this 
issue,  only  15  favored  next-day 
availability  fat  all  cash  deposits.  Ninety* 
nine  commenters  asked  for  at  least  one 
additional  day  before  giving  availability 
to  deposits  made  at  unstaffed  >«r-aH^s. 
Commenten  dted  verification  proUeais 
at  off-premise  ATMs  and  drop  boxes. 
Commenters  explained  that  it  is 
generally  not  pMsible  to  colled  and 
verify  depoaits  made  at  off-pfandse 
unstaffed  locations  in  tiaie  to  aeke 
funds  available  the  next  mnmigfl  Fif^- 
one  commenten  stated  that  the  2in  p  jb. 
cut-off  hour  is  too  late  to  give  the 
depositary  bank  sdok^  tiaie  to  coiled 
from  and  balance  offiuandse  ATMs. 
These  oomoieaterB  alao  noted  that  night 
deposit  boxes  are  lor  the  oonvenienoe  oif 
customen  who  suks  lets  evening 
deposits,  and  that  die  bank  nsoally 
empties  then  oat  early  in  die  mofwir^ 
The  comsMBters  stated  that  it  would  not 
be  fair  to  require  banks  to  give  next-day 
availability  for  cash  deposits  to  ni^ 
depositaties  aiwde  after  the  monii^ 
pick-up  but  before  dw  2M  pja.  cnt-off 
hour.  Many  ooaoMnten  soggested  diet 
cash  deposits  be  oonsldersd  rsoeived 
when  the  ATM  or  depository  is  serviced 
by  thshenL 

Twelve  conmenten  dted  1 4-106  of 
die  U.CC..  which  provides  diet  each 
branch  is  considered  a  separate  bank 
for  detemiBing  the  tfaae  at  wUch  a  bank 
inust  csiry  oot  an  action.  The 
commenten  aigBed  that  die  cadi 
deposit  rale  should  aocord  with  the 
U.CC  {Le.,  a  cash  deposit  to  an  off- 
premise  facility  should  not  be 
considered  made  to  die  depositary  bank 
until  actually  roofed  at  die  depositaty   . 
bank],  or  should  at  least  apply  to  only 
cash  depodts  made  hi  the  same  state 
where  the  eoooont  is  located. 

Because  of  the  operational  di£&ndties 
in  making  cash  depodted  at  unstaffed 
facilities  available  dw  day  after  deposit, 
the  Board  has  rsvised  dds  paragraph 
and  the  acuompaiiyiug  Commentary  to 


require  that  cash  deposits  at  unstaffed 
fadlities  be  available  for  withdrawal  on 
the  second  business  day  after  the 
banking  day  of  deposit  (See  also 
discussion  of  modification  to  provision 
related  to  cut-off  times  in  S  229.19(a).) 

(b)  Electronic  payments.  The 
comments  the  Board  received  on 

S  229.10(b),  electronic  payments,  are 
covered  in  the  definitions  section  under 
"electronic  payment"  This  paragraph 
and  the  Commentary  have  been  revised 
to  provide  that  an  electronic  payment  is 
received  when  the  bank  has  received 
both  actually  and  finally  collected  funds 
and  the  information  on  the  account  and 
the  amount  to  be  credited.  The 
Commentary  has  also  been  revised  to 
clarify  that  this  paragraph  does  not 
affect  Treasury  or  ACH  association 
rules  on  the  availabiUfy  of  ACH 
payments. 

(c)  Certain  check  deposits.  The 
Commentary  to  §  229.10(c]  has  been 
revised  to  reQect  changes  to  the 
regulation,  discussed  below,  concerning 
deposits  of  certain  checks  at  unstaffed 
facilities.  As  in  the  case  of  cash, 
commenten  indicated  that  these  checks 
should  not  be  given  next-day 
availability  unless  deposited  at  staffed 
facilities  in  accordance  with  the  Act 

(c)(l)(i)  Treasury  checks.  Twenfy-five 
commenten  responded  specifically  to 
S  229.10(c)(l)(i],  which  provides  next- 
day  availability  to  checks  drawn  on  the 
Treasury  of  the  United  States  and 
deposited  in  an  account  held  by  the 
payee  of  the  check.  One  trade 
assodation  agreed  with  the  proposed 
rule.  A  commerdal  bank  opposed  the 
rule  because  of  the  high  risk  of  forgery 
of  Treasury  checks.  Twenfy-four 
commercial  banks,  dting  the  long  delays 
of  government  check  returns,  requested 
that  the  Treasury  or  the  Federtd  Reserve 
provide  a  telephone  inquiry  service 
through  which  a  depositary  bank  could 
verify  a  Treasury  check.  A  savings  and 
loan  institution  requested  that  next-day 
availabilify  be  limited  to  those  Treasury 
diecks  deposited  by  direct  deposit 
(ACH). 

The  Board  has  made  no  changes  to 
S  229.10(c)(l)(i)  of  die  proposed  rule.  The 
statutory  language  (section  603(a)(2)(A) 
of  the  Act)  is  dear  and  indicates  diat 
next-day  availabilify  be  given  to 
Treasury  checks  regardless  of  whether 
or  not  they  are  deposited  at  a  staffed 
facility.  The  Board  recomiizes  the  risk  of 
forgery,  but  does  not  believe  that 
Treasury  checks  are  more  susceptible  to 
forgery  than  any  other  type  of  check  that 
requires  next-day  availability. 

The  Board  has  elected  not  to  establish 
any  duty  on  issuen  of  next-day  checks 
(government  entities  or  banks)  to 
respond  to  inquiries  concerning  those 


checks.  The  Board  was  concerned  with 
the  burden  on  paying  banks  to 
implement  procedures  to  respond 
prompdy  to  such  inquiries,  espedalfy 
given  the  short  time  in  which  such  a 
service  would  have  to  be  established. 
The  Board  will  continue  to  study  the 
need  for  and  feasibility  of  an  inquiry 
service  in  cooperation  with  the  banking 
industry. 

The  Conunentary  to  this  provision  has 
been  revised  for  darity. 

(c)(l)(ii)  U.S.  Postal  Service  money 
orders.  Section  229.10(c)(l)(u)  of  die 
proposed  regulation  provided  next-day 
availability  for  U.S.  Postal  Service 
money  orden  deposited  into  an  account 
held  by  a  payee  of  the  money  order.  The 
Act  does  not  address  U.S.  Postal  Service 
money  orden,  but  the  Board  proposed  to 
add  them  as  next-day  checks  because 
they  are  functionally  equivalent  to  other 
next-day  checks  and  do  not  present 
greater  risk  of  loss  to  banks. 

Twenty-two  commenten  opposed  the 
addition  of  U.S.  Postal  Service  money 
orden  to  the  next-day  availability  list. 
The  commenten  cited  reasons  such  as 
high  risk  of  forgery  and  theft  untimefy 
returns,  and  lack  of  holder  in  due  coune 
status  under  U.CC  S  3-805.  Four 
commenten  agreed  with  the  indusion  of 
U.S.  Postal  Senrice  money  orden,  and 
one  commenter  requested  that  the  Board 
publish  a  directory  of  routing  numben 
for  these  items.  U.S.  Postal  Service 
money  orden  generally  bear  the  routing 
number  "0000  0800  2."  Appendix  A  has 
been  expanded  to  include  a  list  of 
routing  numben  designating  certain 
categories  of  checks  diat  must  be 
accorded  next-day  availability. 

The  Board  believes  diat  U.S.  Postal 
Service  money  orden  are  no  more  prone 
to  forgery  and  theft  than  other  types  of 
next-day  checks.  The  Board  believes 
that  U.S.  Postal  Service  money  orden 
are  used  for  payments  that  are 
important  to  the  redpients  of  the 
payments  and  shoidd  be  covered  by  the 
availability  schedules.  Section 
229.10(c)(l)(ii)  of  the  final  regulation  has 
been  revised  to  require  U.S.  Postal 
Service  money  orden  to  be  deposited  at 
staffed  facilities  in  order  to  obtain  next- 
day  availability. 

(c)(l)(iii)  Federal  Reserve  Bank  and 
Federal  Home  Loan  Bank  checks. 
Section  229.10(c)(l)(iii)  of  the  proposed 
regulation  provided  next-day 
avaUabihty  for  checks  drawn  on  a 
Federal  Reserve  Bank  or  Federal  Home 
Loan  Bank  and  deposited  in  an  account 
held  by  a  payee  of  the  check.  The  Act 
does  not  address  Federal  Reserve  Bank 
or  Federal  Home  Loan  Bank  checks,  but 
the  Board  proposed  to  add  them  as  next- 
day  checks.  Section  602(11)  of  the  Ad 
provides  that  the  term  "depository 


check"  means  any  cashier's  check, 
certified  check,  teller's  check,  and  any 
other  functionally  equivalent  instrument 
as  determined  by  the  Board.  The  Board 
determined  that  Federal  Reserve  Bank 
and  Federal  Home  Lo«m  Bank  checks 
are  often  used  as  the  functional 
equivalent  of  cashier's,  certified,  and 
teller's  checks,  and,  in  the  case  of  fiscal 
agency  checks,  Treasury  checks. 

Three  commenten  agreed  with  the 
proposed  rule.  Twenty-four  commenten 
opposed  the  inclusion  of  Federal 
Reserve  Bank  and  Federal  Home  Loan 
Bank  checks.  The  commenten  dted 
reasons  similar  to  to  those  dted  for 
opposition  of  the  indusion  of  U.S.  Postal 
Service  money  orders — forgery,  theft  T 
and  untimely  returns.  Ten  commenten ; 
requested  that  Federal  Home  Loan  Bank 
checks  drawn  outside  the  depositary 
bank's  Federal  Reserve  district  be 
considered  nonlocal  checks  because  of 
their  longer  return  time.  Two  Federal 
Home  Loan  Banks  noted  that  inclusion 
of  their  checks  as  next-day  checks 
would  decrease  the  acceptability  of 
their  checks  by  depositary  banks.  Two 
commenten  stated  that  no  checks 
should  be  added  to  the  next-day  list 
unless  they  are  subject  to  the  new 
account  exception. 

The  Board  believes  that  Federal  Home 
Loan  Bank  and  Federal  Reserve  Bank 
checks,  like  U.S.  Postal  Service  money 
orden,  are  no  more  prone  to  forgery  and 
theft  than  other  types  of  next-day 
checks.  The  likelihood  of  return  of  such 
checks  is  generally  less  than  the 
likelihood  of  return  of  cashier's,  teller's, 
and  certified  checks  from  banks.  Return 
times  for  Federal  Reserve  Bank  and 
Federal  Home  Loan  Bank  checks  are 
generally  equal  to  or  faster  than  return 
times  for  cashier's,  certified,  and  teller's 
checks.  Furthermore,  checks  drawn  on 
Federal  Reserve  Banks  and  Federal 
Home  Loan  Banks  by  other  banks  are 
not  significantly  more  risky  than  those 
drawn  by  the  Federal  Reserve  Bank  or 
Federal  Home  Loan  Bank.  Consequently, 
the  Board  determined  that  Federal 
Reserve  Bank  and  Federal  Home  Loan 
Bank  checks  are  the  functional 
equivalents  of  cashier's,  certified,  and 
teller's  checks  and  therefore  should  be  * 
subject  to  the  next-day  availabihty 
requirements  in  the  final  regulation. 

Section  229.10(c)(l)(ui)  of  die  final 
regulation  has  been  revised  to  require 
that  Federal  Reserve  Bank  and  Federal 
Home  Loan  Bank  checks  be  deposited  at 
staffed  facilities  in  order  to  obtain  next- 
day  availability. 

One  bank  holding  company  requested 
that  the  Board  pubUsh  a  directory  of 
Federal  Reserve  Bank.  Federal  Home 
Loan  Bank,  and  U.S.  Postal  Service 
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money  order  routing  niuBbert.  The 
Board  has  included  these  routing 
numbers  in  AppencUx  A  to  the  final 
regulation. 

(cKlHiv)  State  and  local  govenunent 
checks:  Section  229.10(c)(l)(tv)  of  the 
proposed  regulation  provided  next-day 
availability  for  a  check  drawn  by  a  state 
or  local  government  that  is  deposited:  in 
an  account  held  by  the  payee  of  the 
check;  in  a  depositary  bank  located  in 
the  same  state  that  issued  the  check  or 
the  same  state  as  the  unit  of  local 
government  that  issued  the  check:  and 
with  a  special  deposit  slip,  if  such  slips 
are  required  by  the  depositary  bank 
under  J  229.10(c)(2]. 

The  Board  received  13  comments  on 
this  provision.  Four  commercial  banks 
agreed  with  the  requirement  that  to 
receive  next-day  availability,  the  check 
must  be  deposited  in  a  depositary  bank 
located  in  the  same  state  as  the  state  or 
unit  of  local  government  that  issued  the 
check. 

Eight  commercial  banks  and  one  bank 
holding  company  opposed  giving  state 
and  local  government  checks  next-day 
availability,  largely  because  such  checks 
are  a  high  forgery  risk.  Sections  603(a)(2] 
(B)  and  (C)  of  the  Act.  however, 
specifically  grant  next-day  availability 
to  state  and  local  government  checks. 
The  Act  contains  a  requirement  for  next- 
day  availability  that  was  not  included  in 
the  proposed  regulation,  i.e.,  that  die 
check  most  be  deposited  to  a  staffed 
facility.  In  view  of  the  risk  of  fraud  and 
the  technical  problems  of  giving  next- 
day  availability  to  ATM  deposits 
(discussed  below),  the  Board  has 
amended  the  regiilation  to  permit  a  bank 
to  require  that  to  receive  next-day 
availability,  state  and  local  government 
checks  must  be  deposited  in  person  to 
an  employee  of  the  depositary  bank. 

Section  229.10(c)(l)(iv)  has  been 
revised  to  permit  a  beiik  to  require  the 
use  of  special  deposit  envelopes  as  well 
as  special  deposit  slips. 

(c)(l)(v)  Caahier'a.  certified,  or  teller's 
checks.  Section  229.10(c)(lKv)  of  the 
proposed  regulation  provided  next-day 
availabihty  for  depository  checks  that 
are  deposited  in  an  account  held  by  die 
payee  of  the  check  and  deposited  with  a 
special  deposit  slip,  if  such  slips  are 
required  by  the  de^Msitary  bank  under 
9  229.10(cH2).  Because  the  terra 
"depository  check"  has  been  eliminated 
from  the  rqsnlation.  the  final  regulation 
refers  to  these  checks  by  name.  Le., 
cashier's  checks,  certified  checks,  and 
teller's  checks. 

The  Board  received  99  comments  oo 
the  depository  check  provisicm.  Sixty- 
one  comsienters  opp<Med  next-day 
availability  for  cashier's,  certified,  and 
teller's  checks.  Most  of  the  oooimenters 


were  conoened  abo^  the  risk  of  fraud 
with  such  checks.  The  oommenters 
noted  that  dieae  checks  are  often  fofged 
or  stolen  and  tKat  die  depoatary  bank 
would  ondeigo  great  risk  by  making 
funds  available  before  knowing  whether 
the  check  was  genidne. 

Other  oooimenters  suggested  that  the 
Board  should  put  more  limitations  on  the 
conditions  under  which  cashier's, 
certified,  and  teller's  checks  mnst  be 
given  next-day  availability.  Twenty-sbc 
commercial  banks  suggested  that  only 
checks  drawn  by  a  bank  on  itself  should 
receive  next-day  availability.  Five 
commenters  suggested  that  only  those 
cashier's,  certified,  and  teller's  checks 
that  are  local  checks  to  the  depositary 
bank  should  get  next-day  availability.  A 
credit  union  and  a  bank  Iv^Mmg 
company  suggested  that  next-day 
availability  for  these  checks  be  required 
only  when  deposited  in  accounts  that 
are  at  least  six  months  old. 

Section  603(aH2)(F)  of  die  Act 
specifically  grants  next-day  availability 
to  cashier's,  certified,  and  teller's 
checks.  The  Act  contains  s  requirement 
for  next-day  availability  that  was  not 
included  in  the  proposed  r^ulation.  ie., 
that  the  check  must  be  deposited  to  a 
staffed  facility.  In  view  of  the  risk  of 
fraud  and  the  technical  problems  of 
giving  next-day  availability  to  ATM 
deposits  (discussed  below),  ^  Board 
has  amended  the  regulation  to  permit  a 
bank  to  require  that  cashier's,  certified, 
and  teller's  chiecks  must  be  deposited  in 
person  to  al!i  employee  of  the  depositary 
bank  to  receive  next-day  availability. 
Given  the  Acf  s  specific  requirements 
for  next-day  availabiUty,  the  Board 
believes  it  would  be  inappropriate  to 
include  any  of  the  other  limitations 
suggested  by  the  coaimenters. 

One  commercial  bank  suggested  the 
regulation  explicitly  exclude  personal 
money  orders  from  next-day 
availability.  The  Board  believes  that 
such  language  is  unnecessary  because, 
generally,  perscmal  money  orders  are 
not  covwed  by  the  definitioDS  of 
cashier's,  teller's,  or  certified  diecks. 
and  thaefore  would  not  be  afCorded 
next-day  availability.  Peraooal  numey 
orders  are  generally  signed  by  the 
purchasing  customer,  not  by  an  officer 
of  the  issuing  bank  and  therefore  are  not 
cashier's  checks  subject  to  the 
requirement  for  next-day  availability. 

The  regulation  has  also  beoi  revised 
to  permit  a  bank  to  require  the  use  of 
special  deposit  envelopes  as  well  as 
special  dejwsit  slips. 

(cXlM^i)  "On  us" checks.  Section 
229.10(cXlXvi)  of  die  proposed 
regulatioii  provided  next-day 
availability  for  checks  deposited  in  a 
branch  of  the  depositary  bank  and 


drawn  on  the  same  or  anodier  bcandi  of 
the  depositary  baok  if  bodi  btamdws  are 
located  in  the  same  stata  or  tiM  same 

check  processing  regton. 

llie  Board  received  20  conunents  on 
this  provision.  One  baidc  htrfdiag 
company  agreed  with  die  provision  (but 
disagreed  widi  giving  next-day 
availabUity  to  any  other  type  of  check). 
Fourteen  commenters  requested  diat  die 
provision  remain  as  proposed  regarding 
the  treatment  of  payable  dirough  drafts, 
i.e..  that  payable  through  drafts  not  be 
considered  on  us  checks  for  die  payable 
through  bank. 

The  Act  and  final  regulation  afibrd 
next-day  availability  to  checks 
deposited  to  and  drawn  on  the  same 
bank,  i.e.,  on  vs  checks  do  not  include 
payable  dirough  drafts  deposited  in  the 
payable  through  bank.  The  Board 
believes  that  to  treat  payable  througji 
drafts  as  on  us  checks  £artfae  payabte 
through  bank  wraahl  create  risks  for  die 
payable  through  bank,  because  dw  time 
necessary  to  verify  that  die  check  will 
be  paid  by  the  drawee  of  die  check 
would  often  extend  beyond  the  T'"^ 
of  business  the  next  day  when  fimds 
must  be  made  availafals.  The  treatment 
of  payable  throus^  drafts  as  on  us 
checks  for  the  drawee  bank  and  not  for 
the  payable  through  bank  is  difforent 
from  the  treatment  of  payable  tbough 
drafts  under  the  definition  of  *^ying 
bank."  The  final  regulation  treats  die 
payable  dirough  banks  as  the  paying 
bank  for  payable  through  drafts.  (See 
Commentary  and  Comment  Summary  on 
the  definition  of  "paying  bank.**)  These 
two  rules  are  consistent  in  that  they 
both  minimize  die  risk  of  fraud  for  the 
depositary  bank. 

Two  commercial  banks  and  one 
savings  and  loan  institution  suggested 
that  on  us  checks  should  have  an  extra 
day  before  funds  are  made  available  so 
that  the  depositary  bank  has  extra  time 
to  verify  ibe  signature  of  the  drawer. 
Given  die  Act's  specific  requirements 
for  next-day  availability  for  on  us 
checks  (section  603(aX2)(E)).  die  Board 
beheves  it  would  be  inapprc^ate  to 
add  anodier  day  to  die  statutorily 
mandated  availability  schedule. 

Two  commenten  asked  whether  a 
statewide  bank  that  covers  two  chedc 
processing  regions  must  give  next-day 
avadability  to  on  us  diedcs  when  the 
check  is  deposited  at  a  twancfa  in  a 
difierent  ctusck  pmr— aii^  region  from 
the  branch  on  wUcfa  the  dwck  is  drawn. 
Under  the  Act  and  the  regulation,  as 
long  as  the  two  branches  are  in  the 
sams  state  or  the  same  check  processing 
region,  the  on  us  check  must  be  given 
next-day  availabditjr. 


Accardingly.  S  22a.lO(cKlXvi)  has  not 
been  revised.  aUhouf^  tbs  Conuientary 
to  it  has  be«i  revised  for  clarity. 

(cKlUvdl  fnVniAs.  Section 
229.10(cUlHvfi]  of  die  proposed 
regulatioa  provided  diat  die  depoaitary 
bcmk  give  next-day  availability  to  the 
lesser  ci$iaa  at  the  aggregate  amount 
deposited  cm  any  one  hanking  day  by 
check  or  checks  other  dian  checks 
subject  to  {  220.10(0X1)  (i)  dirough  (vi). 

Tile  Board  received  71  comm«its  on 
the  $100  dollar  rule.  Thirty-four 
commenters  opposed  die  $100  rule.  Ilie 
major  reasons  ^ven  for  opposition  were 
risk  and  c^ierational  burden.  The 
commenters  complaiDed  diat  to  req;uire 
depositary  banks'  to  provide 
autQPudcBtty  up  to  $100  on  the  day  after 
deposit  is  « invitation  to  fraud.  Many 
commenters  also  noted  that  it  is 
extrerariy  difficult  for  banks  to  ke^ 
track  of  die  $100  and  the  rest  of  the 
deposited  funds  separately. 

In  addition  to  die  commenters  who 
eiqilicitly  <^>posed  the  ttOO  rale,  14 
others  p^ted  out  die  operational 
problras  diat  banks  wffl  have  in 
complying  with  the  rule.  Because  many 
banks,  automated  systems  lack  the 
capacity  to  track  the  ^00  separately 
firtun  die  rest  of  the  deposit,  die 
comaenters  predicted  that  deporitaiy 
haaia  wodd  ei&er  have  to  mdce  ^00 
avrilable  every  day  or  would  have  to 
make  the  aniira  deposit  avaUable  on  die 
bosinass  day  after  deposit  The 
commsBtns  considered  eidier  option  to 
be  excesidvely  risky  for  the  dqmsitary 
bank. 

llie  Board  appredates  Ae  risks  and 
burdens  of  the  tlOO  rale,  but  gisen  die 
Acf  a  provision  diat  a  daposilary  bade 
give  next-day  avadririltty  to 'iha  first 
$100  deposited  by  chadi  or  cfaeda  on 
any  one  basfaiess  day"  (sastkai 
e03(aXa4(II».  die  Board  haa  ratained  dw 
$100  rule  hi  die  final  rafdatioB. 

lliree  coiunenters  saatsstad  that  ths 
aggregatkm  of  depoaltslor  dia  pHipoees 
oToa  $100  nda  be  on  a  per-cusitomer, 
not  a  pei^aoeoant  basis.  The 
commentets  pointed  out  that  if 
aggregation  is  dona  on  a  per«ceount 
basis,  a  castomer  could  evade  the  $100 
Umitation  by  making  dqposits  to 
mult^  accounts  on  die  same  day.  The 
Board  concuss  wtth  the  onmrnenters. 
and  has  clarified  that  ag^agatlan  may 
be  acEoaa  att  deposits  Iqf  diedi  or 
chedcs  on  uqr  eae  banldng  day  to  all 
scCTun^  of  die  flusti^aw  SimUatly,  two 
oommantars  asked  that  the  refulation 
clarify  diat  die  tlOO  rale  ^vlias  to  die 
aggregate  of  all  the  d^osits  on  one 
bankb^  day.  not  to  each  individual 
dqposit  Ilia  language  of  die  regulatkm 
clearly  states  that  aggregation  for  die 
$100  rule  may  be  across  all  of  a 


customer's  deposits  during  one  banking 
day. 

Two  commenters  suggested  that  next- 
day  checks  should  be  included  in  the 
aggregation  for  purposes  of  the  $100 
rule,  hi  the  Board's  visw.  the  Act  ' 
provides  for  next-day  availability  of  up 
to  $100  of  local  and  nonlocal  cliMks 
deposited  ia  addition  to  the  next-day 
checks  described  in  1 22U0(cXl)  (i) 
thrau^  (vi).  The  final  regulation  ud  the 
Commentary  have  been  revised  to 
clarify  the  relation  between  the  $100 
rule  and  othw  availabilitv  requirements. 

Five  commenters  ssked  whether  the 
depositary  bank  must  make  $100 
available  on  the  next  day  if  the 
customer  receives  at  least  $100  cash 
back  on  tbs  deposit  at  the  time  of 
deposit  Ilie  Commentary  has  been 
amended  to  clarify  that  in  such  a  case, 
the  depositary  bank  need  not  make 
another  $100  available  the  next  day. 
Similarfy.  four  oemmanters  suggested 
that  the  $100  rule  should  not  andy  to 
deposits  which  the  depositary  bank  hss 
applied  towards  a  negistiva  balance.  The 
Commentary  has  been  modified  to 
explain  that  if  the  account  to  which  the 
deposit  is  made  has  s  negative  book 
balance  or  negative  available  balance  at 
the  time  ctf  dqiosit  the  $100  that  must 
be  available  on  die  next  business  day 
may  be  made  available  by  a^itying  the 
$100  to  the  negative  balance  ratha  than 
by  withdrawal  by  cash  or  chedi  the  next 
day. 

Five  commenters  asked  whedier  a 
bank  has  discretion  to  dioose  from 
whi(^  deposited  check  the  $100  is  to  be 
deducted.  It  is  die  Board's  view  that  die 
bank  may  choose  from  which  local  or 
nonloeal  check  or  checks  die  $100  is 
deducted  as  long  as  ths  remaining 
balance  is  made  available  for 
withdrawal  according  to  the  appropriate 
local  or  nonlocal  scheduls. 

Two  commenters  suggssted  diat  the 
$100  rule  should  be  waived  in  the  cases 
where  the  depositary  bank  makes  the 
entire  amount  of  the  dqiosit  availaUs 
when  provisional  cretU  is  received.  The 
Board  believes  this  suggestion  is 
contrary  to  the  Act  and  has  not 
incorporated  it  into  the  final  regulation. 
Under  such  a  rule,  in  certain  cases  the 
depositary  bank  would  not  receive  next- 
day  provisional  crcKlit  from  its 
correspondent  and  would  not  give  next- 
day  availabilify  to  any  postion  of  the 
deceit  even  for  chedcs  diat  an  next- 
day  checks  under  the  Act 

(c)(2)  Checks  not  deposited  in  person. 
A  new  paragraph  has  been  added 
concerning  cbMks  not  deposited  at 
staffed  fadlidcs.  Owtain  chedcs. 
induding  U.S.  Postal  Service  money 
orders,  state  and  kical  government 
checks.  Federal  Home  Loan  Baidi  and 


Federal  Reserve  Bank  checks,  and 
cashier's,  certified,  and  teller's  checks, 
must  be  d^ioaited  in  paeon  to  an 
employee  <^  the  depontary  bank  in 
otdsT  to  receive  next-day  availabilify. 
This  new  paragraph  foovides  that  when 
these  chedcs  are  not  depoeited  in  person 
to  an  aqrfoyee  of  the  depoeitery  bank, 
they  must  be  made  available  on  the 
second  business  day  after  deposit 

(cX3)  ^tea'al  deposit  ^1:^.  Section 
229.10(cK2)  of  the  proposed  regulation 
provided  that  as  a  conditkm  to  giving 
next-day  avadalHlify,  a  depositary  bank 
may  require  that  a  state  or  local 
government  c^eck  or  a  depository  chedc 
be  deposited  with  s  special  deposit  slip 
that  identifies  the  type  of  check.  The 
paragraph  also  provided  thet  if  a 
depositary  bank  requires  s  spedal 
deposit  slip,  it  must  make  the  slips 
readily  available  to  its  customers. 
Because  the  term  '*depository  check" 
has  been  eliminated  from  the  regulation, 
die  final  regulation  (in  i  229.10(cX3)) 
refen  to  these  chscks  by  type,  ie., 
caper's  checks,  certified  checks,  snd 
teller's  diecks. 

The  Board  received  92  comments  on 
the  spedel  depoeit  slip  provision.  Plffy 
commenten  dSsepfHoved  of  the 
provisicm.  Most  of  die  commenters 
stated  that  special  deposit  sUps  are  a 
useless  alternative  for  the  depositary 
bank  and  predicted  thet  few  benks 
would  take  edventage  of  the  provisioa 
Tlie  commenten  cited  problems  sudi  as 
the  increesed  expense  of  printing  the 
new  slips  and  reprogremming  sorting 
systems,  inconvenience  to  both  baidcs 
and  cnstomere,  snd  confusion  on  the 
part  of  CDStomen  who  mnst  determine 
when  to  use  the  special  slip.  Many 
commenten  stated  that  they  would  not 
use  the  spedal  deposit  slips,  but  would 
instesd  resort  to  a  manual  sorting 
system  wfaidi  wiU  increase  costs  and 
slow  up  processing. 

The  Board  recognizes  the 
disadvantages  of  spedal  deposit  slips. 
The  use  of  spedal  deposit  slips  is 
optional,  not  mandatory,  in  both  the  Act 
and  the  final  regulation.  Special  deposit 
slips  may  be  used  l^  banks  that  wish  to 
identify  checks  that  cannot  be  identified 
as  next-day  checks  by  their  routing 
number. 

Fifteen  commenten  requested  that  the 
special  deposit  slip  provision  be 
expanded  to  indude  all  next-day  checks 
for  which  next-day  availabilify  is 
conditioned  on  the  check  being 
deposited  into  an  account  held  by  e 
payee  of  the  check.  The  commenten 
pointed  out  that  in  an  automated 
system,  the  depositary  bank  can  not 
ascertain  wheUier  the  next-day  check 
has  been  deposited  into  an  account  of  a 
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payee.  The  Act  clearly  states  that  state 
and  local  government  cashier's, 
certified,  and  teller's  checks  are  the  only 
checks  for  which  a  bank  can  require  a 
special  deposit  slip  for  next-day 
availability.  The  Board  believes  that  it 
would  not  be  appropriate  to  expand  on 
the  statutory  limitations.  Furthermore, 
Treasury  checks  and  other  next-day 
checks  for  which  special  deposit  slips 
may  not  be  required  can  be  identined 
from  their  routing  numbers  by  high 
speed  equipment 

Fourteen  commenters  asked  for 
clarification  regarding  the  teller's  duty 
to  inform  the  customer  that  a  special 
deposit  slip  may  be  required  for  next- 
day  availability.  The  regulation  does  not 
im;>ose  an  affirmative  duty  on  the  teller 
to  alert  a  customer  that  a  special  deposit 
slip  may  be  appropriate,  as  long  as  the 
bank  has  notified  the  customer  in  its 
general  disclosure  statement  that  special 
deposit  slips  are  required  for  next-day 
availability  of  state  and  local 
government  cashier's,  certified,  and 
teller's  checks,  and  the  special  slips  are 
made  readily  available  to  the  customer. 
If  a  bank  agrees  to  prepare  a  deposit  for 
a  customer,  however,  it  must  use  a 
special  deposit  slip  when  appropriate. 

Thirteen  commenters  expressed 
concern  over  the  potential  misuse,  either 
intentional  or  accidental,  of  special 
deposit  slips  by  customers.  The 
commenters  suggested  that  the  I 

depositary  bank  should  be  able  to 
maintain  control  of  the  special  deposit 
slips.  i.e..  not  provide  free  access  to  the 
slips  in  the  lobby  but  keep  them  behind 
the  teller  counter.  A  bank  may  retain 
some  control  over  the  dispensation  of 
special  deposit  slips  as  long  as  the  slips 
are  reasonably  and  &«ely  available  and 
that  customers  are  informed  as  to  where 
in  the  branch  the  slips  can  be  obtained. 

This  section  and  the  Commentary  to  it 
have  been  revised  to  permit  the  use  of 
special  deposit  envelopes  for  use  at 
ATMs  and  other  unataffed  facilities.  The 
Commentary  has  also  been  revised  to 
clarify  the  requirement  that  speda) 
deposit  slips  be  available  for  customers. 

Other  comments  oo  §  229.10— Account 
of  payee  requirement  The  Board 
received  16  comments  on  the 
requirement  that  Treasury  checks,  U.S. 
Postal  Service  money  orders.  Federal 
Reserve  Bank  and  Federal  Home  Loan 
Bank  checks,  state  and  local  government 
checks,  and  cashier's,  teller's,  and 
certified  checks  be  deposited  into  an 
accoimt  held  by  a  payee  of  the  dieck  to 
get  next-day  availability.  Seven 
commenters  agreed  with  the  ! 

requirements  as  proposed. 

Five  coounenters  addressed  the 
situation  where  there  is  more  than  one 
payee  on  a  check.  Two  commenters 


suggested  that  the  regulation  should 
require  joint  payee  checks  to  be 
indorsed  by  all  payees  with  the 
signature  guaranteed  for  any  payee  who 
is  not  a  joint  holder  of  the  account  into 
which  the  check  is  deposited.  Three 
commenters  requested  that  the 
regulation  require  that  all  payees  of  the 
check  must  also  be  holders  of  the 
account  for  the  check  to  get  next-day 
availability.  Another  commenter  asked 
that  the  regulation  require  the  check  to 
be  deposited  into  an  account  held  by 
one  of  the  payees,  not  necessarily  aU  of 
the  payees. 

The  language  of  the  Act  is  somewhat 
different  from  the  language  of  the 
proposed  regulation.  The  Act  provides 
that  the  check  be  "endorsed  only  by  the 
person  to  whom  it  was  issued."  This 
statutory  provision  could  be  interpreted 
to  include  a  check  that  has  been 
indorsed  in  blank  and  deposited  to  the 
account  of  a  third  party.  The  Board 
believes  that  the  Act  intends  to  allow 
the  depositary  bank  to  limit  next-day 
availability  to  those  next-day  checks 
that  are  deposited  to  an  account  of  a 
payee,  and  reworded  the  provision  in 
the  regulation  accordingly.  The  final 
regulation  requires  only  that  the  check 
be  deposited  in  an  account  of  a  payee; 
all  joint  payees  need  not  be  holders  of 
the  account  as  long  as  all  joint  payees 
have  indorsed  the  check.  Two 
commenters  requested  that  the  Board 
clarify  that  "payee"  means  the  named 
payee  on  the  check,  not  transferees.  The 
Commentary  has  been  amended  to 
require  that  checks  be  deposited  in  the 
account  of  an  original  payee  of  the         "^ 
check. 

A  vailability  baaed  on  provisional 
crefiit  Forty-five  commenters  suggested 
that  depositary  banks  should  be  able  to 
make  funds  available  on  the  date  on 
which  the  depositary  bank  receives 
provisional  credit  for  the  deposited 
checks  rather  than  on  the  day  after 
deposit  Many  of  the  commenters  stated 
that  if  banks  give  availability  to 
uncollected  fimds,  they  will  be  in 
essence  making  loans  to  the  account 
holders.  Others  commented  that  it  was 
unfair  for  a  depositary  bank  to  have  to 
make  funds  available  to  its  customers 
before  the  bank  to  which  the  checks  are 
sent  in  the  forward  collection  chain 
makes  funds  available  to  the  depositary 
bank. 

In  most  cases,  banks  receive  next-day 
provisional  credit  for  checks,  therefore 
the  statutory  local  and  nonlocal 
availability  schedules  would  actually  be 
longer  than  the  time  by  which  fimds 
would  be  made  av^able.  In  certain 
cases,  however,  provisional  credit 
would  not  be  received  on  the  day  after 
deposit  and  the  statutory  next-day 


availability  requirements  would  not  be 
met  (e.g.,  for  nonlocal  cashier's, 
certified,  and  teller's  checks).  Because 
the  Act  dearly  provides  for  next-day 
availability  for  certain  checks,  the  Board 
decided  it  would  not  be  appropriate  to 
allow  depositary  banks  to  extend 
availability  for  such  checks.  Depositary 
banks  are  fr«e,  however,  to  give  better 
availability  to  local  and  nonlocal  checks 
than  is  required  by  the  Act  and  the 
regulation. 

Certain  Federal  Reserve  Bank  . 
practices.  Three  commercial  banks 
commented  that  the  Federal  Reserve 
Bank  in  their  district  requires  all  in- 
district  banks  to  make  a  separate  sort  of 
all  checks  under  $100  drawn  on  in- 
district  banks.  Because  of  this  practice, 
out-of-district  banks  get  faster 
availability  on  low-dollar  checks  than 
do  in-district  banks.  Given  the 
requirement  of  §  22g.l0(c)(l](vii]  that  up 
to  $100  of  local  and  nonlocal  checks  be 
given  next-day  availability,  the 
commenters  requested  that  their  local 
Federal  Reserve  Bank  process  in- 
district  low-dollar  checks  as  fast  as  out- 
of-district  low-dollar  checks.  The 
Federal  Reserve  Bank's  policy  will  be 
changed  accordingly. 

Record  of  losses.  Two  commenters 
suggested  that  banks  should  keep  a 
record  of  losses  that  are  attributable  to 
the  availability  schedules.  The  Board 
suggests  that  such  records  may  be  useful 
for  banks  to  keep,  but  has  not  required 
that  they  be  kept  under  the  regulation. 

Calculation  of  reserves.  Four 
commenters  asked  whether  pay-outs  of 
uncollected  funds  should  be  included  as 
"cash  items  in  process  of  collection"  for  * 
calculation  of  reserves.  Alternatively, 
the  commenters  asked  if  such  pay-outs 
should  be  included  as  "vault  cash"  that 
would  serve  as  a  portion  of  maintained 
reserves.  Cash  items  in  the  process  of 
collection  are  a  deduction  from 
reservable  deposits  for  uncollected 
funds.  Similarly,  a  withdrawal  of  funds 
from  an  accotmt  is  a  deduction  from 
reservable  deposits.  (See  12  CFR  204.) 
Including  withdrawals  of  uncollected 
funds  as  cash  items  in  the  process  of 
collection  could  result  in  a  double 
deduction  that  would  be  inappropriate. 
Similarly,  accounts  paid  out  in 
withdrawals  are  not  available  to  meet 
depositors'  claims  and  therefore  should 
not  be  considered  as  vault  cash. 

General  comments.  Several  banks  did 
not  comment  specifically  on  a  particular 
provision,  but  instead  made  general 
coomients  on  next-day  availability. 
Twelve  commenters  voiced  opposition 
to  next-day  availability  in  general  (some 
opposed  the  local  and  nonlocal 
schedules  as  well)  on  the  grounds  that 


such  availability  will  indue*  an 
unacceptable  level  of  fraud.  T%vo 
commenters  noted  that  remote 
community  banks  will  be  espedally 
hard-hit  by  die  next-day  availability 
requirements  becanse  all  of  their  cheda 
are  processed  at  a  central  processing 
facility,  wddch  increases  the  ImgOi  of 
the  collection  and  return  process.  Two 
commenters  requested  a  delay  in  the 
ia^>lementation  date  for  next-day 
availability  to  give  banks  time  to  update 
their  computer  systems  before  exposing 
themselves  to  liability  for  next-day 
availability.  Due  to  the  language  (rf  the 
Act  requiring  diat  all  depositary  banks 
provide  next-day  availability  as 
provided  in  {  229.20  and  that  such 
availability  is  to  be  implemented  on 
September  1, 1968,  the  Board  has 
retained  the  requirements  for  next-day 
availability  subject  to  the  changes 
discussed  above. 

Sections  229.11  and  229.12    Temporary 
and  Permanent  Availability  Schedules. 

Section  229.11(a)  and  Section 
229.12(aJ    Effective  date.  The  proposed 
regulation  provided  diat  the  temporary 
availability  schedule  is  to  be  e^ctive 
fix)m  September  1, 1988,  through  August 
31, 1990,  and  the  permanent  availability 
schedule  is  effective  September  1, 1990. 
The  Act  mandated  these  effective  dates, 
but  provided  in  sections  603(b)(4)  and 
603(c)(3)  that  the  Board  could  accelerate 
the  implementation  of  the  permanent 
schedule.  The  Board  requested  comment 
on  whether  the  permanent  schedule 
should  become  effective  earlier  than 
September  1, 1990.  Of  the  260  comments 
received  on  whethn*  the  schedules 
should  be  implemented  earlier,  248  were 
opposed.  In  view  of  the  operational 
problems  that  banks  would  face  if  the 
schedules  were  to  be  implemented 
earlier  than  provided  in  the  Act  the 
Board  has  dedded  not  to  change  the 
effective  dates  of  the  availability 
schedules. 

Nine  commenters  suggested  that  the 
Board  eliminate  the  two-tiered  schedule 
approach  and  implement  one  schedule, 
either  the  temporary  or  a  compromise 
between  the  temporary  and  permanent 
in  1989. 

Twelve  commenters  opposed  the 
schedules  in  generaL  Three  of  these 
commenters  noted  that  the  schedules 
are  workable  only  for  banks  that  have 
their  own  data  processing  capture 
system  and  that  many  thrifts  and  credit 
unions  operate  real-time  and  cannot 
capture  float  The  Board  has  not 
modified  the  final  regulation  in 
accordance  with  these  comments 
because  the  statutory  scheme  indudes  a 
temporary  and  a  permanent  schedule 
and  sets  the  latest  possible  dates  by 


which  each  must  be  effective.  The  Board 
has  attempted  to  minhnig^  the 
disruption  from  moving  to  shorter 
schedules  as  much  as  possible  in  the 
regulation. 

Three  commenters  uk^d  if  banks  can, 
on  their  own,  meet  the  statutory 
schedules  before  they  become  effective. 
Banks  may  provide  better  availability 
than  mandated  by  the  statute  at  any 
time. 

Sixty-three  commenters  requested 
that  the  Board  delay  implementation  of 
both  the  temporary  and  permanent 
schedules.  Most  of  the  commenters 
asked  that  the  delay  be  for  as  long  as  it 
takes  for  the  check  return  system  to  be 
improved.  Others  requested  extra  time 
to  make  software  changes  or  to  redesign 
their  checks.  Because  of  die 
requirements  of  the  Act  the  final 
regulation  does  not  delay  die 
implementation  of  the  schedules. 

Section  229.11(b)(1)  and  section 
229. 12(b)    Local  checks  and  certain 
other  checks. 

The  proposed  regulation  provided  that 
U.S.  Treasury  checks  and  U.S.  Postal 
Service  money  orders  that  are  not 
subject  to  next-day  availability  under 
S  229.10  and  all  local  checks  must  be 
made  available  the  third  business  day 
following  the  banking  day  of  deposit 
during  the  temporary  schedule  and  the 
second  business  day  following  the 
banking  day  of  deposit  under  the 
permanent  schedule. 

The  Board  received  two  comments  on 
the  general  local  check  provisions.  One 
commercial  bank  pointed  out  that  the 
local  schedules  should  also  apply  to 
state  and  local  government  checks. 
Federal  Reserve  Bank  and  Federal 
Home  Loan  Bank  checks,  and  cashier's, 
certified,  and  teller's  chedcs  that  are  not 
subject  to  next-day  availability  under 
9  229.10.  The  Board  has  amended 
SS  229.11(b)  and  229.12(b)  to  expliddy 
indude  these  checks.  (The  Board  also 
made  similar  amendments  to  the 
sections  governing  availability  of 
nonlocal  checks,  §S  229.11(c)  and 
229.12(c).) 

One  savings  and  loan  institution 
requested  that  local  availability  should 
be  given  only  to  a  local  check  deposited 
into  an  account  of  a  payee  of  the  check. 
The  Board  has  not  incorporated  this 
suggestion  into  the  final  regulation 
because  the  Act  (sections  603(b)(1)  and 
603(c)(.l))  clearly  does  not  intend  that 
such  a  requirement  be  a  prerequisite  of 
availability  under  the  local  schedules. 

Sections  22g.ll(b)(l)  and  229.12(b)  and 
the  corresponding  Commentary  sections 
have  been  revised  to  clarify  the 
treatment  of  next-day  chedcs  that  are 


local  checks  and  do  not  meet  the 
requirements  for  next-day  availability. 

Section  229.11(b)(2)  and  section 
229.12(d)    Time  period  adjustment  for 
withdrawal  by  cash  or  similar  means. 

Clearinghouse  association  rule.  The 
proposed  regulatioo  provided  that  a 
depositary  bank  may  extend  by  one 
business  day  the  time  that  funds 
deposited  into  an  account  by  a  local 
check  under  the  temporary  schedule  or 
by  local  or  nonlocal  check  under  the 
permanent  schedule  are  available  for 
withdrawal  by  cash  or  similar  means. 
Under  the  temporary  schedule,  however, 
the  extension  would  not  apply  to  checks 
drawn  on  a  paying  bank  that  is  a 
partidpant  in  die  same  check 
clearinghouse  assodation  as  the 
depositary  bank. 

The  Board  received  five  comments  on 
the  same-clearinghouse  provision.  Three 
commercial  banks  and  one  savings  and 
loan  institution  commented  that  it  would 
be  difficult  for  tellers  and  customers  to 
determine  whether  the  paying  bank  of  a 
deposited  check  is  in  the  same  check 
clearinghouse  association  as  the 
depositary  bank  and  that  this  provision 
should  be  dropped.  Depositary  banks 
may,  but  are  not  required  to,  provide  a 
list  of  the  members  of  the  bank's 
clearinghouse  assodation  to  its  tellers 
and  customers. 

A  Hawaiian  savings  and  loan 
institution  commented  that  there  is  no 
difference  in  return  times  to  Hawaiian 
depositary  banks  between  a  local  check 
drawn  on  a  mainland  bank  processed 
through  a  clearinghouse  and  a  nonlocal 
nonclearinghouse  check.  The  commenter 
suggested  eliminating  the  clearinghouse 
limitation  for  nonmainland  banks.  The 
Board  has  retained  the  provision  in  the 
final  regulation  because  it  was  included 
in  the  Act  (section  603{c)(l)(B)(i)).  A 
depositary  bank  can  avoid  having  to 
make  a  dearinghouse/nondearinghouse 
determination  by  not  taking  the  ^ne-day 
extension  for  cash  availability.  (See 
discussion  of  the  definition  of  check 
clearinghouse  assodation  in  the 
Comment  Summary.) 

Cash  or  similar  means.  The  time 
period  adjustment  rules  of 
SS  229.11(b)(2]  and  229.12(d)  of  the 
proposed  regulation  allowed,  in  certain 
cases,  a  one-day  extension  to  the 
availabiUty  schedules  for  withdrawal  by 
cash  or  "similar  means."  The  Board 
induded  the  phrase  "similar  means"  to 
cover  other  irrevocable  debits  to  the 
customer's  account  such  as  electronic 
payments,  issuance  of  cashier's  and 
teller's  checks,  certification  of  checks, 
and  over-the-counter  payment  of  checks 
to  third  parties. 
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The  Board  received  28  comments  on 
the  phrase  "similar  means."  Twenty-six 
commenters  approved  of  the  "similar 
means"  lan^age.  Two  commercial 
banks  asked  whether  "similar  means" 
included  cashing  checks  for  third 
parties.  The  Commentary  has  been 
amended  to  clarify  that  cashing  checks 
drawn  on  the  customer's  account  may 
be  included  in  "similar  means." 

$400  rule.  The  time  period  adjustment 
rules  of  55  229.11(b)(2)  and  229.12(d)  of 
the  proposed  regulation  provided  that 
although  the  depositary  bank  may,  in 
certain  cases,  extend  dbe  availability 
schedule  by  one  day  for  withdrawals  by 
cash  or  similar  means,  the  depositary 
bank  must  make  $400  of  these  funds 
available  for  withdrawal  by  cash  or 
similar  means  not  later  than  5:00  p.m.  on 
the  business  day  on  which  the  funds  are 
otherwise  available  under  the 
applicable  availability  schedule.  The 
regulation  also  provides  that  the  $400  is 
in  addition  to  the  $100  available  under 
5  229.10(c)(l)(vii). 

The  Board  received  46  comments  on 
the  $400  requirement  Forty-five 
commenters  opposed  the  rule.  Many 
commenters  stated  that  they  did  not 
have  the  technology  to  make  a  midday 
update  to  their  computer  system  and 
therefore  would  have  to  make  the  entire 
$400  available  at  the  start  of  the  day. 
Others  commented  that  the  distinction 
between  cash  and  check-writing 
availability  would  be  confusing  to 
customers.  A  few  commenters  predicted 
that  banks  will  close  earlier  to  avoid 
having  to  pay  the  $400  at  5.-00  p.m.  The 
Board  has  retained  the  provision  in  the 
final  regulation  because  it  was  included 
in  the  Act  (section  e03(b)(3)(B)  and 
(c)(l)(B}(u)).  The  depositary  bank  can 
avoid  having  to  make  a  midday  update 
by  providing  availability  by  cash  or 
similar  means  (of  either  the  entire 
amount  of  the  deposit  or  of  the  $400] 
earlier  than  is  required  by  the  Act  and 
the  regulation.  The  $400  rule  remains 
available  under  the  r^ulation  for  those 
depositary  banks  who  can  implement  it 

One  conmierdal  bank  noted  that 
5  22g.ll(b](2)  of  the  relation  referred 
only  to  deposits  of  "a  local  check."  The 
commenter  noted  that  the  language 
should  be  amended  to  include  deposits 
of  one  or  more  local  checks.  The  Board 
has  amended  the  final  regulation 
accordingly. 

Section  229.11(c)  and  section  229.12(c) 
Nonlocal  checks. 

The  proposed  regulation  provided  diat 
a  depositary  bank  must  make  funds 
deposited  by  nonloctd  checks  available 
for  withdrawal  not  later  than  the 
seventh  business  day  following  the 
banking  day  of  deposit  under  the 


temporary  schedule  and  the  fifth 
business  day  after  the  banking  day  of 
deposit  under  the  i>ermanent  schedule. 
These  sebtions  have  been  revised  to 
clarify  the  treatment  of  next-day  checks 
that  do  not  meet  the  requirements  for 
next-day  availability. 

The  regulation  also  provided  that 
nonlocal  checks  specified  in  the 
corresponding  Appendix  (B-1  for 
temporary  schedule,  B-2  for  pennanent 
schedule)  must  be  made  ava^able  for 
withdrawal  not  later  than  the  times 
prescribed  in  that  Appendix. 

The  Board  received  11  comments 
regarding  Appendices  B-1  and  B-2.  Five 
commenters  suggested  that  depositary 
banks  should  have  to  make  one  initial 
disclosure  of  the  Appendix  B  schedules 
with  update  disclosures  as  the  Appendix 
B  schedules  are  revised.  These 
commenters  suggested  that  the  Board 
should  make  changes  to  Appendix  B  at  a 
specified  time  each  year  so  that  banks 
can  plan  their  update  notices.  A  related 
comment  by  a  savings  and  loan 
institution  asked  whether,  in  fact,  the 
Board  would  actually  make  changes  to 
Appendix  B.  The  Board  does  not 
anticipate  making  any  changes  to 
Appendix  B-1  after  publication  of  the 
final  regulation.  If  the  Board  decides  at  a 
future  date  that  fi«quent  revisions  to 
Appendix  B-2  will  be  necessary,  it  will 
estabUsh  regular  procedures  to  do  so. 
Banks  are  only  required  to  disclose  the 
reduction  in  schedules,  contained  in 
Appendix  B,  to  customers  upon  request 

Three  commenters  pointed  out  that 
Appendix  B  contained  reduced 
schedules  for  certain  processing 
territories  but  not  for  others  that  process 
checks  just  as  fast  The  Board  has 
revised  Appendix  B  to  eliminate  many 
of  the  inconsistencies. 

One  commercial  bank  noted  that 
under  the  availability  schedule,  because 
of  the  clearinghouse  rule,  it  would  be 
possible  that  a  depositary  bank  would 
have  to  make  funds  deposited  by  a 
nonlocal  check  available  in  full  before 
funds  deposited  by  a  local 
noncleaiinghouse  check  are  available  in 
full.  The  commenter  suggested  that  the 
Board  add  language  to  5  229.11(c)(2)  to 
provide  that  to  the  extent  that  the 
provisions  of  Appendix  B-1  require  that 
the  proceeds  of  deposited  checks  be 
made  available  to  depositors  on  the 
third  business  day,  the  time  period  . 
adjustment  as  set  forth  in  5  22g.ll(b](2) 
would  apply.  The  Board  has  revised 
Appendix  B-1  so  that  no  nonlocal 
schedule  requires  that  funds  be 
available  for  withdrawal  eariier  than  the 
fourth  business  day  after  deposit 


Section  229.11(d)   Deposits  at 
nonproprietary  A  TMs. 

The  proposed  regulation  provided 
that  under  the  temporary  schedule, 
funds  deposited  to  a  nonproprietary 
ATM  by  cash  or  check  must  be 
available  for  withdrawal  not  later  than 
the  seventh  business  day  after  the 
banking  day  of  deposit  Two  commercial 
banks  commented  that  the  Board  should 
clarify  that  1 229.11(d)  supersedes 
5  229.10  for  such  deposits.  The 
Commentary  has  been  amended  to 
clarify  that  under  die  temporary 
schedule,  next-day  availability  does  not 
apply  to  deposits  to  noni»oprietary 
ATMs. 

Section  229.11(e)  and  section  229.12(e) 
Extension  of  schedule  for  certain 
deposits  in  Alaska.  Hawaii.  Puerto  Rico 
and  the  U.S.  Virgin  Islands. 

The  proposed  regulation  provided  that 
the  depositary  bank  may  extend  the 
time  periods  set  forth  in  the  temporaiy 
and  permanent  schedules  by  one 
business  day  in  the  case  of  any  check 
that  is  deposited  in  an  account  at  a 
branch  located  in  Alaska,  Hawaii. 
Puerto  Rico,  or  the  U.S.  Vii^  Islands 
and  is  deposited  by  a  qhedk  drawn  on  or 
payable  through  or  at  a  paying  bank  not 
located  in  the  same  state  as  the 
depositary  bank. 

The  Board  received  39  comments  on 
this  extension  provision.  One  trade 
assodatiop  approved  of  the  rule.  Thirty- 
three  commenters  requested  that  the 
special  extension  rule  apply  in  both 
diirections,  i.e.,  that  depositary  banks  in 
the  continental  U.S.  will  also  be  able  to 
extend  the  schedules  an  extra  day  for 
checks  drawn  on  or  payable  through  or 
at  a  paying  bank  located  in  Hawaii, 
Alaska,  Puerto  Rico,  or  the  Virgin 
Islands.  The  Board  did  not  include 
redprodfy  of  this  provision  in  the  final 
rule.  The  language  of  the  Act  (section 
e03(d)(2))  allowed  the  extension  to  work 
in  one  direction  only.  The  Board 
believes  that  it  would  be  inappropriate 
to  expand  on  the  statutory  language. 
One  commercial  bank  commented 
that  the  extra  day  for  Alaskan 
depositary  banks  is  not  necessary  for 
checks  drawn  on  banks  in  the  state  of 
Washington  served  by  the  same  Federal 
Reserve  office.  A  Hawaiian  savings  and 
loan  institution  commented  that  a  local 
check  deposited  into  a  Hawaiian  bank 
drawn  on  a  mainland  bank  can  never  be 
returned  before  funds  must  be  made 
available,  even  if  the  checks  are 
handled  expeditiously.  The  commenter 
requested  a  longer  extension  for  these 
checks.  Given  the  language  of  the  Act 
the  Board  did  not  either  add  to  or 


subtract  from  the  extension  as  it 
appeared  in  the  proposed  regulation. 

One  savings  and  loan  institution 
asked  that  the  Board  clarify  that  the 
extension  applies  only  when  the  paying 
bank  is  located  in  a  diifferent  state  Oian 
the  depositary  bank  branch  where  the 
deposit  is  made.  The  regulation  and 
Commentary  have  been  revised  to 
clarify  that  deposits  must  be  made  in  a 
brandi  located  in  one  state  and  drawn 
on  a  paying  bank  located  in  another 
state.  Tlie  Board  also  made  clarifying 
changes  in  this  provision  of  the 
regulation. 

Other  comments  on  sections  229.11 
and  229.12.  Six  commenters  asked  that 
the  Board  allow  banks  to  vary  the 
availability  schedules  by  agreement 
with  business  customers.  Itte  Board 
believes  that  such  a  practice  would  be 
inconsistent  with  the  Act's  intent  to 
provide  a  ceiling  for  holds  on  deposited 
funds  applicable  to  both  consumer  and 
business  accounts.  A  depositary  bank 
can  give  better  availability  than  the 
schedules  or  can  use  calculated 
availability  for  nonconsiuner  accounts 
as  provided  in  \  229.19(d).  Neither  the 
Act  nor  the  regulation  wiU  allow  a  bank 
to  provide  worse  than  statutory 
availabUity,  even  if  the  customer  agrees. 

One  commercial  bank  commented 
that  if  the  regulation  requires  a  bank  to 
adopt  a  single  hold  policy  for  all  its 
branches,  it  would  give  an  unfair 
advantage  to  multiple-charter  bank 
holding  companies  that  can  tailor  hold 
policies  based  on  a  smaller  area.  The 
Board  believes  that  regulation  does  not 
provide  an  unfair  advantage  to  bank 
holding  companies.  Section  229.19(c) 
provides  that  a  depository  bank  may 
provide  different  availabUity  policies  to 
i  different  segments  of  its  customer  base. 

Sections  229.10, 229.11,  and  229.12 
ATM  issues. 

In  addition  to  the  comments 
addressed  to  specific  sections  dealing 
with  the  availability  schedules,  the 
Board  also  received  286  comments  on 
how  the  availability  schedules  in 
general  would  affect  the  use  and 
operation  of  ATMs.         « 

Eighty  commenters  discussed  the 
problems  with  giving  expedited 
availability  to  deposits  at 
nonproprietary  ATMs.  Hie  commenters 
stated  Uiat  deposits  at  nonproprietary 
ATMs  are  usually  processed  before  the 
bank  that  holds  the  account  is  notified. 
The  commenters  suggested  that  for 
nonproprietary  ATM  deposits  that  are 
verified  off-premise,  the  depositary  bank 
needs  more  time,  particularly  under  the 
permanent  schedule,  so  that  the  deposit 
infbnnation  can  be  delivered. 


The  Board  recognizes  the  problems 
faced  by  depositary  banks  that  accept 
deposits  at  nonproprietary  ATMs.  The 
Act  generally  provides  that  deposits  at 
nonproprietaiy  ATMs  be  accorded  the 
same  availability  as  deposits  at 
proprietary  ATMs  under  the  permanent 
schedule.  The  Conference  Report  on  the 
Act  states  that  "the  conferees  believe  it 
is  reasonable  to  expect  the  owners  and 
operators  of  such  ATMs  to  develop  the 
necessary  technology  to  make  such 
differentiations  within  a  reasonably 
short  time." 

In  related  comments,  29  commenters 
stated  that  because  ATMs  cannot 
distinguish  between  cash  and  different 
types  of  checks,  particulariy  Treasury 
diecks,  participants  in  ATM  networks 
will  have  to  increase  their  staff  and 
upgrade  their  communications  systems 
at  a  tremendous  cost  Many  commentere 
did  not  think  that  these  changes  could 
be  made  by  the  time  the  permanent 
schedule  goes  into  effect  The 
commenten  were  concerned  that  if  an 
ATM  cannot  distinguish  between 
different  types  of  deposits,  the  bank 
would  have  to  make  all  ATM  deposits 
available  on  the  next  day,  when 
Treasury  checks  must  be  available  for 
withdrawal  under  the  temporary 
schedule.  Seventy-foiu  commentera 
predicted  that  most  banks  will 
discontinue  taking  deposits  at 
nonproprietary,  or  in  some  cases  all, 
ATMs.  ^ 

The  Board  has  revised  the  final 
regulation  to  require  that  cash,  U.S. 
Postal  Service  money  ordere.  Federal 
Reserve  Bank  and  Federal  Home  Loan 
Bank  checks,  state  and  local  government 
checks,  and  cashier's,  certified,  and 
teller's  checks  must  be  deposited  to  a 
staffed  location  to  receive  next-day 
availability.  The  Board  has  also 
interpreted  the  term  ''branch  to  exclude 
an  off-premise  ATM  thus  on  us  checks 
deposited  to  an  off-premise  ATM  would 
not  have  to  be  given  next  day 
availability.  Treasiuy  checks  deposited 
to  a  proprietary  ATM,  however,  must 
receive  next-day  availability. 

In  addition,  former  S  229.12(e) 
concerning  avaUability  of  deposits  at 
nonproprietary  ATMs  under  the 
permanent  schedule  has  been  deleted  as 
unnecessary  due  to  changes  in  treatment 
of  deposits  of  next-day  checks  at  ATMs 
generally.  This  paragraph  had  provided 
for  second-day  availability  for  deposits 
of  next-day  checks  at  nonproprietary 
ATMs.  Under  the  final  rule  these  checks 
are  subject  to  second-day  availability 
when  deposited  at  any  ATM.  (See 
S  229.20(c)(2).) 


Section  229.13   Exceptions. 

(a)  New  Accounts.— (1)  Deposits  to 
new  accounts.  The  Act  provides  that  in 
certain  instances  a  depositary  bank  may 
delay  availability  of  a  deposit  beyond 
the  statutory  schedules  by  invoking  an 
exception.  The  first  such  exception  is  for 
new  accounts.  Section  229.13(a)(1)  of  the 
proposed  regulation  provided  that  a 
deposit  in  a  new  account  is  subject  to 
the  next-day  availability  requirements 
of  5  229.10  (a)  and  (b)  for  cash  and 
electronic  payments.  The  proposed 
regulation  also  provided  that  new 
account  deposits  would  be  subject  to  the 
requirements  of  5  229.20(c)(1)  (i)  through 
(v)  (governing  next-day  availability  for 
Treasury  checks,  U.S.  Postal  Service 
money  orders,  Federal  Reserve  Bank 
and  Federal  Home  Loan  Bank  checks, 
state  and  local  government  checks,  and 
cashier's,  certified,  and  teller's  checks, 
and  for  the  ptuposes  of  the  new  account 
exception  only,  traveler's  checks)  only 
with  respect  to  the  first  $5,000  of  funds 
deposited  on  any  one  banking  day;  any 
amount  of  the  deposit  over  $5,000  must 
be  available  on  the  ninth  business  day 
following  the  banking  day  of  deposit. 
The  proposed  regulation  provided  that 
deposits  to  new  accounts  would  not  be 
subject  to  the  next-day  availabihty 
requirements  of  5  229.10(c)(l]  (vi)  and 
(vii)  (governing  on  us  .checks  and  the 
$100  rule),  5  22g.l0]c)(2)  (second-day 
availaliility),  the  temporary  schedules  of 
5  229.1 1,  or  the  permanent  schedules  of 
5  229.12. 

The  Board  received  306  comments  on 
the  new  account  exception.  Sixty-four 
commenters  questioned  the  inclusion  of 
traveler's  checks  in  the  next-day 
availability  requirement  for  the  first 
$5,000  of  the  deposit  The  commenters 
pointed  out  that  this  provision  is 
inconsistent  with  5  229.10  because 
traveler's  checks  do  not  get  next-day 
availability  when  deposited  into 
established  accounts.  The  Board 
recognizes  the  inconsistency,  but  has 
retained  the  traveler's  check  provision 
because  it  is  a  requirement  of  the  Act 
(section  604(a)(1)(c)). 

Thirty  commenters  objected  to  the 
next-day  availability  requirement  in  the 
new  account  exception.  The  commenters 
favored  eliminating  this  requirement 
with  respect  to  certain  check  deposits. 
One  commercial  bank  favored 
eliminating  next-day  availability  for 
cash  and  electronic  payments  under  the 
exception  as  well.  The  Board  did  not 
amend  these  provisions  in  the  final 
regulation  because  the  language  of  the 
Act  in  section  e04(a](3]  specifically 
provides  for  next-day  availability  for  up 
to  $5,000  of  certain  checks  deposited  to 
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new  accounts,  and  section  604(a)(1) 
provides  for  next-day  availability  for 
deposits  of  cash  and  electronic 
payments  to  accounts  subject  to  tfiis 
exception. 

Three  conunerdal  banks  asked  the 
Board  to  clarify  wither  the  $5,000 
refers  to  total  deposits  made  tluoughout 
the  new  account  period  or  for  each  day's 
deposits.  The  language  of  the  regulation 
is  clear  in  that  it  refers  to  "the  first 
$5,000  of  funds  deposited  on  any  one 
banking  day. "  not  throughout  the  entire 
new  account  period.  Although  the  Act  is 
not  explicit  on  this  point,  the  Board 
believes  that  it  was  the  intent  of  the  Act 
to  apply  the  $5,000  rule  to  deposits  on 
any  one  banking  day  under  the  new 
account  exception. 

Two  commercial  banks  and  one 
savings  and  loan  institution  requested 
that  the  Board  clarify  the  length  of  the 
hold  period  for  deposits  subject  to  the 
new  account  exception.  As  Uie 
regulatory  language  states,  the 
depositary  bank  may  institute  a  nine- 
day  hold  on  portions  of  certain  deposits 
for  which  $5,000  must  be  available  on 
the  day  after  deposit.  For  deposits 
covereid  by  {  229.10(c)(1)  (vi)  and  (vii) 
(on  us  checks  and  checks  subject  to  the 
$100  rule),  and  checks  subject  to  the 
temporary  and  permanent  availability 
schedules  of  S§  229.11  and  229.12,  there 
is  no  schedule.of  availability  for 
deposits  to  new  accounts.  I 

{2}  When  an  account  is  considered 
new.  Section  229.13(a)(2)  of  the  proposed 
regulation  provided  that  an  account  is 
considered  new  during  the  first  30 
calendar  days  after  it  is  established.  The 
proposed  regulation  also  provided  that 
an  account  is  not  considered  new  if  the 
customer  had,  within  30  calendar  days 
before  the  account  is  established, 
another  account  at  the  depositary  bank 
for  at  least  30  days. 

One  hundred  eighty-six  commenters 
indicated  that  a  3CMlay  period  is  not 
long  enough  to  determine  the  validity  of 
a  new  account  Suggestions  for  the 
length  of  the  new  account  period  ranged 
from  60  days  to  six  months.  Many 
commenters  requested  that  the 
depositary  bank  be  able  to  lengthen  the 
new  account  period  if  the  account 
showed  unusual  activity  indicating  a 
potential  for  fraud,  if  the  account  had 
been  overdrawn  within  the  30-day 
period,  or  for  deposits  made  after  the  30- 
day  period  that  exceed  the  previous 
average  balance.  Twenty-six 
commenters  stated  generally  that  the 
depositary  bank  should  have  more 
discretion  over  the  hold  period. 

Section  604(a)  of  the  Act  specifically 
requires  a  30-day  period  for  the  new 
account  exception,  or  such  shorter 
period  as  the  Board  may  establish.  The 


Board,  following  the  statutory  provision, 
has  retained  the  30-day  period  for  die 
new  accoimt  exception  in  Ae  final 
regulation. 

Thirty-one  commenters  suggested  that 
the  regulation  should  consider  an 
account  to  be  new  if  any  holder  of  the 
account  is  new,  even  if  another  joint 
holder  is  an  Established  customer.  One 
commercial  bank  commented  that  the 
opposite  should  be  the  case,  i.e.,  that  an 
account  should  not  be  considered  new  if 
any  holder  of  the  account  is  an 
established  customer.  The  Board 
believes  that  the  intent  of  the  new 
account  excepti<m  is  to  protect 
depositary  banks  from  the  risk  involved 
when  dealing  with  an  unknown 
customer.  As  long  as  any  holder  of  an 
account  may  withdraw  funds  from  the 
new  account  that  customer  presents  the 
kind  of  risk  that  the  Act  intends  to 
address.  Therefore,  the  Board  has 
amended  the  regulation  and  the 
Commentary  to  provide  that  an  account 
is  not  considered  new  if  each  customer 
on  the  account  has  had  another 
established  account  at  the  depositary 
bank  within  the  previous  30  days. 

Nine  commenters  suggested  that  if  a 
previous  joint  account  holder  opens  an 
individual  account  the  individual 
account  should  be  considered  new, 
because  the  behavior  of  the  customer  is 
different  as  a  joint  holder  than  as  an 
individual  holder.  Hie  Board  did  not 
incorporate  this  suggestion  into  the  final 
regulation.  The  Board  believes  that  the 
Act  does  not  intend  banks  to  invoke  the 
new  account  exception  when  the 
customer  on  the  account  is  not  new. 
Section  e04(a)  of  the  Act  provides  that 
the  new  account  exception  applies  to 
any  account  established  at  a  bank  by  a 
new  depositor.  Under  the  statutory 
language,  a  new  name  on  an  account 
constitutes  a  new  depositor,  and  the 
new  account  exception  would  apply,  but 
the  name  of  an  existing  account  holder 
on  an  account  including  a  joint  account 
holder,  would  not  yield  a  new  account 

Two  trade  associations  asked 
whether  a  corporate  account  would  be 
considered  new  every  time  tha«  are 
new  corporate  signers  on  the  account 
Because  the  holder  of  the  account  is  the 
corporation,  not  the  individual  signers, 
the  account  would  not  be  new  evray 
time  the  signers  changed.  Hie 
commenters  also  asked  whether  an 
individual  accoimt  opened  by  a 
corporate  signer  would  be  considered 
new  if  the  corporate  account  had  been 
established  for  at  least  30  days.  Because 
the  corporate  signer  is  not  the  holder  of 
the  corporate  account  any  individual 
account  opened  by  the  corporate  signer 
could  be  considered  new. 


A  bank  holding  company  commented 
that  if  a  customer's  established  accoimt 
is  not  in  good  standing  or  not  of  the 
same  type  as  the  newly-opened  account 
the  new  accoimt  exception  should  apply. 
The  Board  believes  this  limitation  of 
new  accounts  would  be  contrary  to  the 
intentof  the  Act 

Sixteen  commenters  favored 
elimination  of  all  distinctions  between 
new  and  established  customers  by 
treating  every  account  as  new  when 
opened.  The  commenters  complained 
that  the  exception  involved  too  much 
technological  complexity  and  that  the 
new  account  periods  would  be  difRmlt 
if  not  impossible  to  track  under  current 
computer  systems.  The  Board  has 
retained  the  customer  distinctions  due 
to  the  statutory  language  in  section 
604(a)  of  the  Act  Which  applies  the  new 
account  exception  to  accounts 
established  by  a"new  depositor." 

The  Commentary  has  been  revised  to 
include  a  number  of  examples  of  when 
accounts  are  considered  to  be  new 
accounts.  In  addition,  other  clarifying 
changes  have  been  made  to  the 
Commentary. 

Twenty-nine  commenters  requested 
that  the  Board  allow  banks  to  rely  on 
the  customer's  representation  as  to 
whether  the  customer  has  had  an 
established  account  within  the  last  30 
days.  The  commenters  explained  that 
many  banks  can  not  cross-reference 
common  names  on  accounts  through 
their  computer  systems.  The  Board  has 
clarified  in  the  Commentary  that  the 
depositary  bank  can  rely  <m  the 
representation  of  the  customer  for  this 
information. 

One  commercial  bank  suggested  that 
a  reactivated  dormant  account  should 
be  considered  new.  A  dormant  account 
that  is  reopened  is  not  a  new  account 
and  the  Commentary  has  been  revised 
to  clarify  this  point 

One  banking-related  corporation 
commented  that  the  new  account 
exception  should  apply  to  accounts  held 
by  escrow  companies  into  which  they 
deposit  checks  which  they  hold  in 
escrow  for  clients  who  own  the  entire 
beneficial  interest  in  the  deposit  The 
commenter  noted  that  while  the  escrow 
company,  as  account  holder,  is  not  a 
new  customer,  the  clients  v^o  hold  the 
beneficial  interest  uf  tfie  deposits  are 
generally  new  customos  to  both  the 
escrow  company  and  the  depositary 
hdnk.  Because  ttie  Act  and  regulation 
consider  the  actual  account  holder  to  be 
the  depositor,  the  escrow  company,  not 
the  escrow  company's  client  is  the 
customer  for  die  purposes  of  the 
regulation.  Therefore,  the  escrow 


company's  accounts  would  not  be 
subject  to  the  new  account  exception. 

In  addition  to  these  issues,  clarifying 
changes  were  made  to  the  language  of 
the  new  account  exception  in  the 
regulation. 

(bj  Large  Deposits.  The  proposed 
regulation  provided  that  the  temporary 
and  permanent  schedules  of  9S  229.11 
and  229.12  would  not  apply  to  the 
aggregate  amount  of  deposits  by  one  or 
more  checks  that  is  in  excess  of  $5,000 
on  any  one  banking  day.  The  regulation 
also  provided  that  for  customers  that 
have  multiple  accounts,  a  depositary 
bank  may  apply  this  exception  to  the 
aggregate  amount  deposited  to  all 
accounts  of  the  customer  if  all  the 
holders  of  each  account  are  the  same. 
The  regulation  did  not  allow  a 
depositary  bank  to  aggregate  the 
deposits  in  both  individual  and  joint 
accounts  for  the  purpose  of  this 
exception. 

The  Board  received  150  letters  that 
contained  comments  on  the  large 
'^  deposit  exception.  Five  commenters 
opposed  the  exception  in  general  on  the 
grounds  that  it  is  too  complex  and  is  not 
workable  given  current  technology. 
Sixty-five  commenters  requested  that 
the  Board  allow  a  depositary  bank  to 
aggregate  a  day's  deposits  across  all 
accounts  on  which  the  customer's  name 
appears,  regardless  of  the  other  names 
on  the  accounts.  Only  one  commenter 
agreed  with  the  provision  as  it  appeared 
in  the  proposed  regulation.  The  risk  to 
the  depositary  bank  associated  with 
large  deposits  is  similar  whether  the 
customer  makes  the  deposit  to  one 
account  or  allocates  the  deposit  over 
several  accounts.  The  Board  has 
amended  the  regulation  and  the 
Commentary  to  provide  that  the 
depositary  bank  may  apply  .the  large 
deposit  exception  to  the  aggregate 
amount  deposited  to  all  accounts  of  the 
customer,  even  if  not  all  the  holders  of 
the  customer's  accounts  are  the  same. 
Fifty-six  commenters  requested  that 
the  large  dollar  exception  apply  to 
deposits  subject  to  next-day  availability. 
Four  commenters  asked  whether  next- 
day  checks  could  count  toward  the 
$5,000  for  aggregation  purposes.  The 
language  of  the  Act  (section  604(b)), 
however,  clearly  excludes  next-day 
deposits  from  the  large  dollar  exception. 
The  Board,  therefore,  has  not  applied 
the  large  deposit  exception  to  these 
-  next-day  checks  in  the  final  regulation. 
Additionally,  next-day  checks  cannot  be 
counted  toward  the  $5,000  aggregation 
because  they  cannot  be  held  under  the 
exception.  "Hie  Commentary  has  been 
expanded  to  provide  an  illustrative 
example  to  clarify  the  operation  of  the 
large  deposit  exception. 


Twenty-one  commenters  suggested 
that  the  Board  lower  the  $5,000  cut-off 
point  Many  of  the  commenters 
suggested  diat  the  cut-off  should  be 
$2,500,  which  is  consistent  with  the 
large-dollar  notice  of  nonpayment 
requirement  of  S  229.33(a).  Section 
604(b)(1)  of  the  Act  specifically  provides 
that  the  large-dollar  cut-off  be  set  at 
$5,000.  To  be  consistent  with  the  Act 
the  Board  has  not  lowered  the  dollar 
cut-off  in  the  final  regulation.  For  the 
same  reason,  the  Board  has  not 
incorporated  other  suggestions  by  the 
commenters,  such  as  applying  the 
exception  to  the  whole  deposit  rather 
than  just  the  amount  over  $5,000  and 
aggregating  funds  deposited  over  a 
longer  period  of  time  than  one  banking 
day. 

Two  commenters  requested  that 
banks  be  able  to  vary  the  terms  of  the 
exception  with  corporate  customers,  and 
two  other  commenters  requested  that 
the  exception  not  apply  to  corporate 
accounts  at  all.  The  Act  clearly 
anticipates  that  the  exceptions  will 
apply  to  all  accounts,  both  consumer 
and  corporate,  but  the  decision  to 
invoke  an  exception  is  optional.  A 
depositary  bank  may  choose  not  to 
apply  the  large  deposit  exception  to  a 
corporate  account  with  routinely  large 
de{K)8its. 

(c)  Redeposited  checks.  The  proposed 
regulation  provided  that  the  temporary 
and  permanent  schedules  of  §  S  229.11 
and  229.12  would  not  apply  to  a  check 
that  has  been  returned  unpaid  and 
redeposited  by  the  customer  or  the 
depositary  bank.  The  proposed 
regulation  provided  that  this  exception 
would  not  apply  to  checks  that  have 
been  returned  due  to  a  nussing 
indorsement  and  redeposited  after  the 
indorsement  had  been  obtained,  if  the 
reason  for  return  stamp  on  the  check 
states  that  it  was  returned  due  to  a 
missing  indorsement;  or  to  a  check  that 
has  been  returned  because  it  was 
postdated,  if  the  check  is  no  longer 
postdated  when  redeposited. 

The  Board  received  56  comments  on 
the  redeposited  check  exception.  Three 
commenters  agreed  with  the  provision 
as  it  appeared  in  the  proposed 
regulation,  and  two  commenters 
opposed  the  exception  on  general  terms 
because  it  would  be  too  complex  and 
cosUy  for  banks  to  implement 

Forty-two  commenters  asked  that  the 
exception  be  extended  to  checks 
returned  because  of  a  missing 
indorsement  or  because  they  were 
postdated.  The  commenters  stated  that 
checks  may  be  signed  imperfecdy  or 
postdated  on  purpose  and  that  the 
regulation  should  discourage  such 
practices.  The  Board  believes  that  the 


exceptions  in  the  Act  were  meant  to 
address  die  risk  problems  of  depositary 
banks  rather  than  customer  discipline. 
The  final  regulation  retains  the 
exclusion  of  postdated  and  misindorsed 
checks  from  the  redeposited  check 
exception  because  generaUy  these  two 
types  of  checks  do  not  have  as  high  a 
risk  of  return  as  do  checks  that  have        ^ 
already  been  returned  once  for  \ 

insufficient  funds. 

One  commercial  bank  requested  that 
if  a  check  is  returned  because  it  is 
postdated,  the  reason  for  return  should 
indicate  so  or  else  this  exception  could 
apply  to  that  check.  The  regulation  and 
the  Commentary  have  been  revised  to 
state  that  a  bank  may  rely  on  the  reason 
for  return  indicated  by  the  paying  bank. 

One  commercial  bank  suggested  that 
the  Board  clarify  that  the  availability 
schedules  for  all  redeposited  checks 
should  begin  as  of  the  date  of  redeposit. 
The  Commentary  has  been  amended  to 
clarify  this  point. 

Two  commenters  asked  whether  this 
exception  applied  to  next-day 
availability  checks,  and  two 
commenters  asked  whether  the  $100  rule 
applied  to  redeposited  checks.  Under 
section  604(b)  of  the  Act,  the 
redeposited  check  exception  does  not 
apply  to  any  of  the  next-day  availability 
provisions.  The  Commentary  to  the  final 
regulation  has  been  revised  to  clarify 
that  a  bank  must  give  next-day 
availability  to  a  redefwsited  check  that 
falls  under  the  schedules  set  out  in 
S  229.10,  and  must  provide  up  to  $100  the 
next  day  for  local  and  nonlocal 
redeposited  checks.  The  depositary 
bank  will  have  presumably  charged 
back  the  customer's  account  when  the 
check  was  first  returned. 

(d)  Repeated  Overdrafts.  The 
proposed  regulation  provided  that  if  any 
account  or  combination  of  accounts  of  a 
depositary  bank's  customer  has  been 
repeatedly  overdrawn,  then  for  a  period 
of  six  months  after  the  last  such 
instance,  the  temporary  and  permanent 
schedules  of  5§  229.11  and  229.12  do  not 
apply  to  any  of  the  accounts.  The 
proposed  regulation  considered  an 
account  to  be  "repeatedly  overdrawn"  if 
there  have  been  three  or  more  instances 
within  a  given  six-month  period  in 
which  the  balance  of  the  accoimt  has 
become  negative,  or  would  have  become 
negative  if  checks  or  other  charges  had 
been  paid.  Hie  proposed  regulation 
defined  "instance"  as  a  period  of  up  to 
three  consecutive  banking  days  during 
which  an  account  is  negative  due  to 
overdrafts,  or  during  which  additional 
checks  or  other  charges  to  the  account 
are  returned  or  rejected.  The  proposed 
regulation  also  provided  that  a  separate 
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instance  oocun  if  an  aonent  has  ■ 
negative  balance  for  ance  tkan  fluee 
consecutive  banking  days  or  if  charges 
or  checks  are  rejeded  or  returned  over  a 
period  of  longer  than  three  consecutive 
banking  days. 

The  Board  icceived  263  lettos  that 
contained  rwwa^ta  en  the  repeated 
overdraft  exception.  Sixteen 
conunentera  "y  ■■>  widi  the  exception 
as  proposed,  and  28  conanenters 
opposed  the  exception  in  general  terms. 
Tliese  rnmmi  iili  i  ■  oonplained  that  the 
proposal  was  loo  iiiirfasiim.  difficult  to 
implement,  and  m  soaie  cases,  loo 
lenient  Four  rneiiiiitiii  said  diat  the 
definition  of  'iastanca"  was  unclear  and 
asked  for  a  sniplified  rule.  Thirty-six 
commenters  requested  that  each  bank 
be  able  to  use  its  own  discretion  in 
determining  what  accounts  are 
repeatedly  oveidra%vn.  Many  of  these 
commenters  were  concerned  that  the 
proposed  exception  was  too  lenient  for 
commercial  accounts,  for  which  three 
overdraft  "instances"  within  six  months 
would  be  excessive. 

Other  commenters  offered  suggestions 
as  to  how  the  definitidi  of  "repeated 
overdraft"  sbou^/^brnxaaged.  Sixty-five 
commenters  suggeSied  that  the  proposed 
six-month  period  in  which  the 
"instances"  are  counted  should  be 
lengthened  to  a  one-year  period.  Fifty- 
nine  commenters  stated  that  it  was 
impossible,  under  many  current 
operating  systems,  for  a  bank  to  track 
groups  of  three  consecutive  days  of 
overdraft.  The  commenters  suggested 
that  an  "instance"  should  be  one  day, 
not  a  group  of  consecutive  days. 
Similarly,  48  commenters  suggested  that 
each  check  that  causes,  or  would  have 
caused  had  it  been  paid,  an  overdraft 
should  be  regarded  as  an  "instance." 

Twenty  commenters  suggested  that 
the  overdraft  exception  contain  a  dollar- 
amount  trigger  (e.g.,  three  instances  of 
overdraft  or  one  $5,000  overdraft  would 
satisfy  the  exception).  One  commercial 
bank  suggested  a  sliding  scale  of         I 
allowable  number  of  overdrafts  ' 

according  to  the  age  of  the  account 

The  final  regulation  reflects  changes 
in  the  overdraft  exception  which 
incorporate  many  of  the  commenters' 
suggestions  and  make  the  exception  less 
confusing  and  easier  to  implement.  The 
final  rule  retains  the  six-month  period, 
following  the  language  of  die 
Conference  Report  on  the  Act  which 
states  that  a  reasonable  definition  of  a 
repeatedly  overdrawn  account  is  one 
that  is  overdrawn  on  three  separate  and 
distinct  occasions  within  any  six-mondi 
period.  The  fmal  regulation  no  longer 
defines  "instance"  in  terms  of 
consecutive  days,  but  instead  focuses  on 
the  number  of  days  and  the  amount  of 


the  overdraft  Spedikally,  the  final 
regalatioa  provides  that  a  depositary 
bank  may  consider  a  cnstomer's  account 
to  be  *^peatedly  overdrawn"  if  on  six 
or  more  banking  days  within  a  six- 
month  period,  ^e  IraJance  d  the 
account  is  negative,  or  would  have 
become  negative  if  checks  or  other 
charges  to  die  acoam$  had  been  paid;  or 
if  on  two  or  more  bcmking  days  within  a 
six-month  period,  the  balance  of  the 
account  is  negative,  or  would  have 
become  negative  if  checks' or  other 
charges  to  the  account  had  been  paid,  in 
the  amount  of  $5,000  or  more. 

Seven  commenters  asked  the  Board  to 
clarify  whether  an  instance  occurs  when 
a  customer  writes  a  check  overdrawing 
the  account  or  when  a  customer's 
deposited  check  is  returned  and  the 
consequent  charge-back  overdraws  the 
account  Three  commenters  asked 
whether  overdrafts  caused  by  overdraft 
fees  could  be  included.  The  revised 
Conunentary  explains  that  all  of  die 
instances  described  above  wonld 
constitute  an  overdraft  instance  for  the 
purposes  of  the  repeated  overdraft 
exception.  Overdrafts  covered  by 
overdraft  lines  of  credit  may  not  be 
counted  in  determining  whether  the 
repeated  overdraft  exception  applies. 

Five  commenters  asked  wheUiCT  the 
initial  six-month  period  for  counting 
overdrafts  starts  on  September  1, 1988, 
or  six  months  before  that  date,  lie 
Commentary  has  been  revised  to  clarify 
that  the  depositary  bank  may  consider 
overdraft  activify  that  occurred  prior  to 
September  1, 1968. 

One  coramenter  asked  whether  the 
six-month  period  in  which  deposits  can 
be  held  i>  rolling  or  distinct  (e.g.,  once  a 
six-month  hold  period  starts,  must  the 
depositary  bank  wait  until  the  six 
months  is  over  before  recalculating  die 
number  of  overdrafts?].  The  regulation 
provides  that  the  six  months  is  a  rolling 
period  and  that  a  bank  may  invoke  the 
exception  immediately  after  the  last 
overdraft 

Three  commenters  asked  whether  an 
overdraft  must  exceed  total  deposited 
funds  or  onfy  available  funds.  The 
Commentary  has  been  revised  to  clarify 
that  an  ovenbaft  occurs  when  either  the 
total  deposited  balance  or  the  available 
balance  is  exceeded. 

Four  commenters  asked  whether  this 
exception  applied  to  next-day 
availabilify  checks.  Under  section  604(b) 
of  the  Act  the  repeated  overdraft 
exception  does  not  apply  to  any 
deposits  subject  to  next-day  availabilify. 

fe)  Reasonable  cause  to  doubt 
collectibility.  Section  229.13(e)(1)  of  the 
proposed  r^ulation  provided  that  the 
temporary  and  permanent  schedules  of 
§§  229.11  and  229.12  and  die  next-day 


availabflify  provisions  of  i  229.10(c)(1) 
(iii)  and  (t)  for  Federal  Reserve  Bank 
and  Federal  Home  Loan  Baidc  chedcs 
and  carder's,  certified,  and  teller's 
checks  do  not  appfy  widi  respect  to  any 
deposited  check  diat  the  depositary 
bank  has  reason  to  bdieve  is 
uncollectible  from  the  pa]ring  bank.  The 
proposed  regolation  provided  diat  die 
existence  effects  diat  wonld  cause  a 
well-grounded  belief  hi  the  mind  of  a 
reasonable  person  diat  die  check  is 
uncoDectible  is  required,  and  that  such 
belief  shall  not  be  based  on  the  &ct  that 
the  ckeck  is  of  a  particular  class  or  is 
deposited  by  a  particular  class  of 
persons.  The  proposed  regulation 
required  that  the  reason  for  the  bank's 
belief  that  the  check  is  uncollectible 
shall  be  included  in  the  notice  required 
under  }  229.13(g]. 

The  Board  received  158  letters 
containing  comments  on  9  229.13(e)(1). 
Two  commenters  agreed  with  the 
provisions  of  the  reasonable  cause 
exception,  and  one  commenter  objected 
to  the  provision  in  general  terms. 

One  hundred  forfy-three  commenters 
opposed  the  requirement  that  the 
depositary  bank  must  include  the  reason 
why  it  has  reasonable  cause  to  doubt  a 
check's  collectibilify  in  the  notice  to  the 
customer.  The  commenters  pointed  out 
that  if  the  bank's  reason  for  doubting 
collectibilify  is  that  it  believes  the 
depositor  may  be  engaging  in  check 
fraud,  to  specify  the  reason  in  the  notice 
could  at  worst  expose  the  bank  to 
liabilify  in  a  libel  suit  and  at  best  do 
severe  damage  to  customer  relations. 
The  commenters  also  noted  that  if  a 
bank  doubts  collectibilify  based  on 
confidential  knowledge  of  the  possible 
failure  of  the  paying  bank,  disdosure  of 
the  reason  could  cause  a  run  on  the 
paying  bank.  Many  commenters  asked 
the  Board  to  provide  model  language 
that  the  depositary  bank  may  use  in  the 
notice.  A  few  commenters  suggested 
that  the  depositary  bank  should  have 
immimify  from  libel  suits  if  it  follows  the 
Board's  model  language  or  acts  in  good 
faith  using  reasonable  judgment 

The  Commoitary  has  been  amended 
to  clarify  die  situations  in  which  the 
reasonable  cause  exception  can  be 
invoked  and  a  depositary  bank's 
responsibilify  to  provide  its  customer 
with  the  reason  that  this  exception  is 
invoked.  In  certain  Undted  cases,  the 
depositary  bank  may  indicate  that  die 
exception  is  being  invoked  on  die  basis 
of  confidential  information.  Model 
notice  form  C-13A  m  Appendix  C 
includes  language  that  die  bank  may  use 
in  cases  to  describe  the  reason  it 
believes  a  check  is  uncdlectible.  (See 
Commentary  to  S  229.13(e}.) 


A  number  of  commenters  made 
suggestions  as  to  specific  reasons  why  a 
depositary  bank  ndj^  believe  a  check  is 
uncoDectible.  One  commenter  requested 
that  counter  checks  and  checks  with  the 
same  maker  and  payee  should  be 
subject  to  die  exception.  The  Board  does 
not  believe  that  eittier  of  these  types  of 
chedcs  necessarify  gives  reasonable 
cause  to  doubt  coDectibilify.  One 
commenter  suggested  that  a  mutilated 
check  sfaotdd  be  covered  by  die 
reasonable  cause  exception.  Damage  to 
or  loss  of  a  chedc  may  give  a  bank 
reason  to  doubt  die  dieck's 
collectibilify,  and  tins  reason  is  listed  in 
model  form  C-13A. 

Five  commenters  suggested  that  die 
depositary  beidc  should  be  able  to  use  a 
statistical  base  to  determine  the 
likelihood  <tf  collectiag  a  particular 
check.  Section  60<(cK2}  of  die  Act 
provides  that  die  determination  to 
invoke  a  reesonaMe  cause  exception 
may  not  be  based  on  any  dass  of  diedcs 
or  persom.  The  final  regulation  tracks 
the  Acf  s  language.  The  Connientary 
has  been  amended  to  clarify  that  a 
depositary  bank,  however,  may  look  at 
all  the  facts  concerning  a  deposited 
chedc  vAan  deterarining  iriietber  to 
invoke  an  exception,  as  k>ag  as  its 
dedsion  is  not  based  on  die  dass  of 
chec^  or  dass  of  depestlar. 

Six  in— wtrff  saggestad  diat  dds 
exception  rimuld  avpfy  ^  ■&  nexVday 
availabilify  ^edta.  Similarfy.  five 
commerdal  ba^cs  oomaeBted  diet  die 
$100  rale  sfaookl  not  ap^  to  checks 
held  ander  die  reasiMiafale  cause 
exception.  Under  sectkn  80«(c)(l)  ef  die 
Act  the  oidy  nexNlay  diCGks  diat  can 
be  hehl  under  the  reasonddecaasa 
exception  we  caddcr's,  cettiBad,  and 
teller's  checks.  The  tegaktioD  kidades 
checks  drawn  on  Fedwal  Reserve  Banks 
and  Federal  Home  Loan  Banks  in  the 
reasoaaUe  (»use  exertion  because  the 
Board  believes  that  m  muay  cases,  swch 
checks  are  functioaaUy  eqaivalo^  to 
teller's  decks.  All  other  next-day 
availsMify  checks,  as  well  as  the  $100 
rule,  are  not  subject  to  the  reasonable 
cause  exoeptioB. 

One  trade  association  raqiiieated  that 
the  Board  define  "uneoUectdde  funds." 
Hie  Board  does  not  baUeve  that  further 
definition  of  "uncollectible  funds"  ia 
necessary. 

Section  228J3(eK2)  of  die  proposed 
regulation  provides  that  the  dqiiositary 
bulk  shal  not  assess  any  fee  for  any 
subsequent  ovndtafl  (including  the  use 
of  a  line  of  credit}  or  return  of  a  chedc  or 
other  unpaid  dia^  under  the  following 
conditions:  the  depositary  bank  has 
extended  die  tkoe  by  whfeh  deposited 
funds  wiU  be  available  under  the 
reasonable  cause  exc^tioa,  the 


depositor  was  not  provided  with  written 
notice  of  the  extended  hold  required  by 
S  22g.l3(g)  at  the  time  of  deposit  the 
overdraft  or  return  of  the  check  or  other 
unpaid  charge  would  not  have  occurred 
except  for  the  fact  that  the  fiinds  so 
deposited  were  not  available  but  wcndd 
have  been  available  if  the  exception 
were  not  invoked,  and  the  (Jieck  was 
finally  paid  by  the  paykig  bank. 

The  Board  received  03  comments  aa 
S  229.13(e)(2).  AH  of  the  commenters 
suggested  that  the  depositary  bank 
should  be  allowed  to  assess  a  fee,  dien 
refimd  the  fee  if  the  conditions  listed  in 
§  229.13(e)(2)  occur.  The  ccmmenters 
noted  that  it  is  not  feasible,  under  most 
banks'  computer  systems,  to  track 
overdraft  fees  as  the  proposed 
regulation  would  require.  The  final 
r^ulation  makes  the  provision  easier 
for  the  depositary  banks  to  implement 
yet  preserves  the  customers'  rights.  The 
final  regulation  and  Commentary  have 
been  revised  to  provide  that  the 
depositary  bank  may  assess  an 
overdraft  fee  under  the  conditions  listed 
in  §  229.13(e)(2)  if  it  notifies  die 
customer,  in  die  notice  of  exception 
required  under  S  22g.l3(g),  that  the 
customer  may  be  entided  to  a  refund  of 
overdraft  fees  that  were  assessed  due  to 
the  applicatioa  of  this  exception  if  the 
ciheck  is  paid  and  how  to  obtain  such 
refund,  and  refimds  any  such  fees  upon 
request  of  the  custcaner. 

ffj  Emerg/ency  cooditiona.  Tlie 
proposed  regidation  provided  that  the 
temporary  and  permanent  schedules  of 
S  §  229.11  and  22002  do  not  apply  to 
funds  deposited  by  check  in  a 
depositary  bank  in  the  case  of  an 
interruption  of  communications 
facilities,  or  computer  or  other 
equipment  failure:  a  suspension  of 
payments  by  another  bank:  a  war.  or  an 
emergency  condition  beyond  the  control 
of  the  depositary  bank,  if  the  depositary 
bank  exerdses  such  diligence  as  the 
cinaimstances  require. 

The  Board  received  100  comments  cm 
the  emergency  ccmtfitians  execution. 
Sevenfy-four  commenters  suggested  that 
the  regulation  shodd  include  an  explicit 
exception  for  a  weather-related 
emergency.  Three  commercial  banks 
comiaented  that  the  emergency 
exception  should  explicidy  indude 
transportation  delays  and  equipment 
failures.  Two  commenters  asked 
whether  a  lost  cash  letter  constitutes  an 
emergency.  The  final  regulation  does  not 
specify  the  exceptions  requested  by  the 
commenters  beciause  weather, 
transportation,  ecjuipment  and  lost  cash 
letter  emergencies  that  are  beyond  the 
bank's  control  are  already  included  in 
the  emergency  exception.  The 
Commentary  has  been  amoided  to 


clarify  that  a  delay  due  to  emergency 
conditions  beyond  the  bank's  control 
such  as  severe  weather,  whicdi  causes 
delay  in  the  coUecticm  oi  checks,  may 
qualify  for  an  extmded  hold  under  the 
emergency  exception. 

Fourteen  commenters  opposed  the 
exdusion  of  next-day  availabilify 
checks  from  the  emergency  exception. 
The  regulation  does  not  apply  the 
emergency  exception  to  next-day  checks 
because  section  604(dl  of  the  Act 
provides  that  the  emergency  exception 
applies  only  to  the  temporary  and 
permanent  schedules.  "The  Commentary 
has  been  revised  to  clarify  that  if  next- 
day  checks  are  not  posted  to  a 
cnistomer's  account  under  certain 
emergency  conditions,  such  as  computer 
malfunction,  the  depositary  bank  may 
not  be  liable  on  those  checiks  under  the 
bona  fide  error  provision  of  S  229.21(c). 

Two  commenters  asked  that  the  Board 
define  "emergency"  more  dearly.  The 
final  regulation  has  not  expanded  the 
definition  of  "emergency."  The  language 
of  the  regulation  tracks  the  Ad's 
language  in  section  e04(d).  which  the 
Board  believes  is  sufficdendy  clear  and 
flexible  to  meet  most  emergencies. 

(g)  Notice  of  exertion. — fl)  la 
general  Section  229.13(gKl)  of  die 
proposed  regulation  provided  that  if  a 
depositary  bank  extends  the  time  for 
avaUabilify  of  deposits  under  the 
exceptions  c»ntained  in  S§  229  J3  (b) 
through  (f).  the  depositary  bank  shall 
provide  notice  to  the  customer  of  the 
reascm  the  exception  was  invoked  and 
the  day  funds  will  be  available  for 
withdrawal.  This  para^aph  also 
provides  that  the  depositary  bank  need 
not  include  the  day  fiinds  wiB  be 
available  for  withdrawal  in  the  notice  if 
it  in  good  faith  does  not  know,  at  the 
time  notice  must  be  provided,  the 
duration  of  the  emergency  and 
consequendy.  when  funds  wiD  be 
avadable  for  withdrawal. 

The  Board  received  168  letters 
containing  comments  on  5  22g.l3(g). 
Forfy-two  commenters  objected  to  the 
requirement  that  if  an  exception  is 
invoked  a  notice  must  be  given  upon 
receipt  of  every  deposit  The 
commenters  suggested  that  in  many 
cases,  a  one-time  notice  would  be 
suffident  For  example,  a  depositary 
bank  could  make  one  general  disdosure 
of  its  hold  policy  for  large-doDar 
deposits  and  redeposited  checks,  and 
could  make  oae  notice  per  six-month 
period  in  the  case  of  a  hold  under  the 
repeated  overdraft  exception.  The  Act 
however,  provides  in  section  604(f}  that 
separate  notice  of  an  extended  hold 
must  be  provided  to  the  customer  for 
each  deposit  that  is  subject  to  the  hold 
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except  for  those  deposits  held  under  the 
new  account  exception.  The  final 
regulation  follows  the  Act's  provisions 
and  requires  a  notice  upon  each  deposit 
held  under  S  229.13  (b)  through  (f). 

Four  savings  and  loan  institutions 
commented  that  a  notice  of  exception 
would  not  be  necessary  for  deposits  that 
are  under  $100  because  the  deposit 
would  have  to  be  available  the  next  day 
under  §  229.10(c)(l)(vii].  The  Board 
believes  that  if  Auids  are  not  held  under 
S  229.13,  no  notice  is  required. 

One  commercial  bank  asked  whether 
documentation  of  the  reason  for 
invoking  the  exception  must  be  included 
in  the  notice.  The  Act  and  the  regulation 
only  require  that  the  reason  for  invoking 
the  exception  must  be  included,  not 
extensive  documentation  of  the  facts 
which  substantiate  the  reason.  The 
depositary  bank  may,  however,  wish  to 
retain  such  documentation  for  its  own 
records.  Furthermore,  as  explained  in 
the  Commentary  to  the  {  229.21  (g) 
record  retention  requirements,  a  bank 
must  retain  a  copy  of  each  notice  of  a 
hold  under  the  reasonable  cause 
exception,  and  b  brief  description  of  the 
facts  that  gave  rise  to  the  reasonable 
cause  to  doubt  collectibility. 

Two  conunercial  banks  suggested  that 
the  notice  should  include  the  name  of 
the  drawer  instead  of  the  payee  as 
provided  in  model  form  C-7  of  the 
proposed  regulation.  The  model  forms 
for  hold  notices  in  Appendix  C  (C-13 
and  C-13A)  of  the  final  regiilation  have 
been  amended  to  specify  the  name  of 
the  drawer. 

Section  229.13(gKl]  and  the 
Commentary  have  been  revised  to     I 
clarify  that  other  information  required  in 
this  notice  includes  the  customer's 
account  number  and  the  date  of  the 
deposit. 

(2)  Timing  of  Notice.  Section 
229.13(g)(2)  of  the  proposed  regulation 
required  the  depositary  bank  to  provide 
notice  of  a  hold  in  writiiig  to  the 
customer  at  the  time  of  deposit,  if  the  ' 
deposit  is  made  in  person  to  an 
employee  of  the  depositary  bank.  The 
proposed  regulation  further  provided 
that  in  the  case  of  any  other  deposit,  or 
if  the  facts  upon  whidi  the  bank  bases 
its  determination  to  invoke  a  hold  only 
become  known  to  the  bank  after  the 
deposit  is  made,  the  bank  shall  mail  the 
notice  to  the  depositor  as  soon  as 
practicable,  but  not  later  than  the  first 
business  day  following  the  calendar  day 
the  facts  become  known  to  the  bank  or 
the  day  the  deposit  is  made,  whichever 
is  later.  The  r^ulatlon  also  provided, 
however,  that  for  funds  held  under  the 
emergency  conditions  exception,  the 
depositary  bank  is  not  required  to  send 


notice  if  the  funds  will  become  available 
before  the  notice  must  be  sent 

Under  the  proposed  regulation,  a 
depositary  bank  is  deemed  to  have 
knowledge  of  the  facts  upon  which  the 
determination  is  made  when  the  facts 
are  brought  to  the  attention  of  the 
person(8)  responsible  for  making  the 
determination,  and,  in  any  event,  from 
the  time  when  the  facts  would  have 
been  brought  to  their  attention  if  the 
bank  had  exercised  due  diligence. 

Thirty-four  commenters  stated  that  a 
teller  should  not  be  expected  to  make 
the  determination  of  whether  an 
exception  should  be  invoked.  The 
commenters  said  that  hold  decisions 
will  always  be  made  by  officers  and 
notice  mailed  by  the  end  of  the  next 
business  day  as  required  in  the 
regulation.  Four  commenters  suggested 
that  the  teller  shotild  be  allowed  to 
inform  the  customer  of  a  possible  hold 
in  the  event  a  subsequent  determination 
to  place  a  hold  is  made  by  a  bank 
official.  Ten  commenters  were  opposed 
to  the  notice  requirement  altogether 
because  tellers  are  unable  to  make  the 
hold  determination,  and  the  time  frame 
aUowed  for  ATM  deposit  and  mail 
deposit  determinations  is  not  long 
enough. 

The  final  regulation  contains  the  same 
requirements  regarding  the  timing  of  the 
notice  as  the  proposed  regulation.  These 
requirements  are  based  on  section  604(f) 
of  the  Act  The  Board  believes  that  the 
notice  requirements  are  flexible  enough 
to  allow  the  depositary  bank  to  rely  on 
its  officers  and  not  its  tellers  to  make 
hold  decisions  and  still  meet  the  timing 
requirements. 

Thirty-three  commenters  asked  that 
the  Board  delete  the  phrase  "as  soon  as 
practicable"  because  it  is  confusing  and 
redundant.  The  final  regulation  retains 
the  phrase  "as  soon  as  practicable" 
because  it  is  a  requirement  of  section 
604(f)(3)  of  the  Act 

Thirty-one  commenters  requested  that 
the  Board  clarify  that  notice  given  at  the 
time  of  deposit  is  sufficient  if  given  to 
the  person  making  the  deposit,  even  if 
that  person  is  not  the  account-holder. 
The  Commentary  has  been  amended  to 
clarify  that  notice  of  a  hold  may  be 
given  to  the  person  making  the  deposit 

A  number  of  commenters  were 
confused  about  when  the  notice  must  be 
sent  in  cases  when  the  deposit  is  not 
made  to  an  employee  or  when  the  facts 
upon  which  the  hold  is  based  become 
known  after  the  deposit  is  made. 
Twenty  commenters  apparently 
confused  the  notice  requirements  of 
S  229.13(g)  with  those  of  9  229.16(b)(2) 
and  requested  that  the  bank  be  allowed 
to  send  notice  by  the  next  business  day 
after  deposit  which  was  permitted 


under  the  proposed  regulation  for 
purposes  of  S  229.13(g),  but  not  for 
t  229.16(b)(2).  Sbc  commenters  requested 
specifically  that  the  timing  of  the  notice 
requirements  in  the  two  sections  be 
made  consistent  Section  229.16(b)  of  the 
final  regulation  has  been  revised  so  that 
the  timing  requirements  in  $  229.16(b)(2) 
match  those  of  §  229.13(g). 

Thirty-one  commenters  asked  that  the 
depositary  bank  be  allowed  to  mail  the 
notice  by  the  close  of  the  next  banking 
day  as  opposed  to  the  next  business 
day,  when  the  bank  might  not  be  open. 
Some  of  the  commenters  based  their 
request  on  the  Commentary  to  the 
definitions  of  "banking  day"  and 
"business  day,"  which  states  that  when 
dealing  with  a  bank's  duty  to  perform 
some  action,  the  focus  should  be  on  the 
banking  day.  The  final  regulation  has 
retained  the  duty  to  send  the  notice  on 
the  next  business  day  because  it  is 
important  for  customers  to  receive  these 
notices  as  quickly  as  possible.  If  a  bank 
knows  it  will  be  closed  on  a  business 
day,  it  can  mail  out  the  exception 
notices  on  the  day  of  deposit  rather  than 
the  next  business  day. 

Twelve  commenters  opposed  the 
notice  provision  because  the  cost  of 
compliance  will  be  high.  The 
commenters  remarked  that  instead  of 
invoking  exceptions,  banks  will  refuse 
to  accept  checks  for  deposit  or  will 
accept  them  on  a  collection  basis.  A 
bank's  ability  to  send  an  item  for 
collection,  however,  is  limited  by  the 
definition  of  "noncash  item."  (See  the 
discussion  in  the  Commentary  to  the 
definition  of  "noncash  item.") 
Nevertheless,  the  regulation  does  not 
prevent  a  depositary  bank  fiom  refusing 
to  take  a  check  for  deposit 

Four  commenters  requested  that  a 
depositary  bank  be  able  to  give  notice 
by  telephone  or  by  leaving  a  message  on 
a  telephone  answering  machine,  if 
notice  was  not  given  to  the  customer  at 
the  time  of  the  deposit  Two  commenters 
asked  whether  a  bank  can  place  a  hold 
after  it  has  received  the  deposit  if  it  is 
unable  to  contact  the  customer  by 
telephone.  While  the  bank  may  wish  to 
notify  the  customer  of  a  hold  by 
telephone,  such  notice  would  be  in 
addition  to  the  written  notice  required 
by  S  229.13(g).  Both  the  Act  and  the 
regulation  require  a  written  notice  to  be 
given  so  that  both  the  bank  and  the 
customer  have  an  accurate  record  of 
exceptions  to  the  availability  schedules. 

With  respect  to  the  requirement  to  use 
due  diligence  in  ascertaining  the  facts 
on  wliidi  a  hold  is  based,  four 
conmienters  asked  that  the  Board  either 
define  or  delete  the  phrase  "due 
diligence."  The  final  regulation  retains 


the  phrase  "due  diligence"  without  a 
definffion.  "Due  (Qigence'*  depends  on 
the  leasonablenes*  of  an  action  in 
partlcolar  circumstances.  It  wotdd  be 
inappropriate  to  define  the  term  by 
regulation. 

Five  commenters  suggested  that  when 
describing  a  deposit  made  to  an 
employee  of  the  depositary  bank,  the 
regidation's  language  is  too  broad  and 
that  the  Board  ^ould  add  the  word 
"appropriate"  before  employee.  The 
Board  beheves  that  reference  to  a 
deposit  to  an  employee  of  the  depositary 
bank  makes  it  siifficientfy  dear  that  the 
employee  is  an  appropriate  employee. 

One  bank  holing  company  requested 
that  Hbt  depositary  bank  be  able  to  vary 
the  time  of  notice  by  agreement  with  its 
customer.  The  Act  provides  that  the 
notice  rules  appfy  to  aO  accoonts  and 
does  not  allow  variation  of  this,  or  other 
Subpart  B  reqiHreraents,  by  the 
depositary  baidc.  Tbe  regulation  follows 
the  provisions  of  the  Act  and  makes  tlie 
notice  leqoireraent  mandatory  and  not 
subject  to  variation  by  agreement 

(3)  Record  retention.  Section 
229.13(gK3)  of  the  i»oposed  regulation 
provided  that  a  depo^tary  bank  shall 
retain  a  record,  in  accordance  with 
S  229.21(g),  oi  each  notice  provided 
pursoant  to  its  application  of  ttie 
reasonable  canse  exertion  vada 
S  22a.l3(e). 

Two  coounenters  raised  questions 
about  tlie  natnre  of  tiie  records  a  bank  is 
required  to  keep.  The  &ial  regnlatian 
and  Commentary  have  been  revised  to 
provide  that  a  bank  rniist  retain,  in 
addition  to  each  reasonable  cause 
notice,  a  brief  statement  of  the  facts 
giving  rise  to  die  bank's  reason  to  doubt 
the  collectibility  of  the  clieck.  Sudb 
records  mast  be  kept  fbr  two  years,  or 
such  longer  time  as  provided  in  the 
record  retention  requtrements  of 
J  229.21(g). 

(h)  Availability  ofdepotita  subject  to 
exceptions.  The  proposed  regulation 
provided  that  if  an  exception  applies 
under  %  22ai3  (b)  dirough  (e).  the 
depositary  bank  may  extend  the 
temporary  or  permanent  availability 
schedule  by  not  more  than  four  business 
days.  The  prt^xised  regulation  also 
provided  that  if  a  depositary  bank 
invokes  an  exception  with  respect  to  a 
check  that  is  subject  to  S  229.10(c)(1)  (i) 
through  (v),  the  depositary  bank  may 
extend  availability  by  not  more- than 
four  business  days  afier  the  funds  would 
have  been  available  had  the  check  been 
subject  to  the  tenq>orary  or  permanent 
schedules.  Furthermore,  the  proposed 
regulation  provided  that  if  a  depositary 
bank  invokes  a  hold  under  the 
emergency  conditions  exception,  it  shall 
make  Ae  funds  available  not  later  than 


four  business  days  after  the  emergency 
has  ceased  or  after  the  day  the  fimds 
must  be  available  under  the  temporary 
or  permanent  schedules,  whichever  is 
later. 

The  Board  received  78  comments  that 
responded  to  proposed  %  22g.l3(h).  One 
savings  and  loan  institution  agreed  with 
the  provision  as  proposed.  Most  of  the 
commenters  suggested  lengthening  die 
four-day  hold  period.  Twenty-three 
commenters  suggested  that  Uie 
depositary  bank  should  be  allowed  to 
extend  the  hold  period  upon  receipt  of  a 
notice  of  nonpayment.  Ten  commenters 
requested  diet  die  four-day  period  be 
extended  in  all  cases.  The  commenters, 
suggestions  for  the  length  of  the.hold 
period  ranged  fiom  five  to  ten  days; 
some  commenters  vtrished  to  leave  the 
length  to  die  depositary  bank's 
discretion.  Fifteen  commenters 
soqgested  that  die  hold  period  be  based 
on  a  reasonableness  standard  rather 
than  a  prescribed  number  of  days.  The 
final  re^atrott  has  been  amended  to 
reflect  concerns  raised  by  these 
commenters.  The  final  relation 
provides  that  the  depositary  bank  may 
extend  the  hold  on  deposits  under 
S  229.13  (b)  through  (f)  for  a  reasonable 
period  of  time.  Under  the  final 
regulation,  four  days  is  deemed  to  be  a 
reasonable  period  of  time;  for  holds 
longer  than  four  days,  the  depositary 
bank  mui^  establish  that  such  longer 
hold  is  reasonable. 

The  Commentary  has  been  revised  to 
clarify  the  application  of  the  revised 
regulation  and  Aat  t  229.13(h)  does  not 
apply  to  the  new  account  exception. 

Other  oommenters  raised  questions  ss 
to  how  die  four-day  hold  sboidd  be 
implemented.  Four  commenters  asked 
the  Board  to  darify  that  even  if  a 
depositary  bank  usually  gives  next-day 
availabilify  for  all  deposits,  the  four 
days  are  added  to  the  statutory 
availability  schedule  when  invoking  an 
exception,  not  to  the  bank's  usual 
availability  schedule.  Both  the  final 
regulation  and  the  Commentary  state 
that  diis  is  the  case. 

Seven  comraercial  banks  asked 
whether,  when  a  depositary  bank 
receives  a  notice  of  nonpayment  the 
bank  can  apply  a  hold  even  if  funds 
have  already  been  made  available.  As 
explained  in  the  Commentary  to 
§  229.13(h),  a  bank  can  apply  a  hold  in 
such  a  case. 

One  commerdal  bank  asked  whether 
the  hold  period  would  8K>ly  to  all  of  the 
customer's  accounts.  Thie  Act  and 
regulation  allow  the  depositary  bank  to 
hold  only  that  portion  of  the  deposit  that 
is  subject  to  an  exception.  The  rest  of 
the  deposit  and  funds  in  all  other 
accounts  of  the  customer  must  be  made 


available  according  to  the  availability 
schedules.  Subject  to  S  229.19(e),  in 
certain  cases  a  depositary  bask  may 
place  a  hold  on  funds  in  another  account 
instead  of  on  funds  in  the  account  to 
whidi  the  deposit  was  made. 

Section  229. 14   Payment  of  interest 

Section  229.14  of  the  proposed 
regulation  provided  that  a  depositary 
bank  shall  begin  to  accrue  interest  or 
dividends  on  funds  deposited  in  an 
interest-bearing  account  not  later  than 
the  business  day  on  which  the 
depositary  bank  receives  provisional 
credit  for  the  funds.  The  proposed 
regulation  allowed  a  depositary  bank  to 
rely  oii  the  availability  schedule  of  its 
Federal  Reserve  Bank,  Federal  Home 
Loan  Bank,  or  correspondent  bank  to     ' 
determine  the  time  provisional  credit  is 
actually  received.  Ilie  proposed 
regulation  also  provided  a  special  rule 
for  credit  unions  based  on  section  806(b) 
of  the  Act  The  special  rule  provided 
that  the  requirement  that  interest 
accrual  be  based  on  receipt  of 
provisional  credit  does  not  apply  to 
credit  unions  that  begin  accrual  of 
interest  at  a  later  date  with  respect  to  aD 
funds,  including  cash,  deposited  in  the 
account  and  that  provide  notice  of  its 
interest  or  dividend  payment  policy  in 
the  manner  required  under  \  229.18.  The 
proposed  regulation  did  not  require  a 
bai^  to  pay  interest  or  dividends  on 
funds  deposited  by  a  check  that  is 
returned  unpaid. 

The  Board  received  80  comment 
letters  that  responded  to  proposed 
§  229.14.  Two  commenters  favored  the 
section  as  proposed. 

Many  of  the  commenters  stated  that 
they  would  have  technological  problems 
in  implementing  the  rule.  Five 
commentera  complained  that  many 
computer  systems  can  not  make  the 
distinction  between  when  a  check  is 
available  for  withdrawal  and  when 
provisional  credit  has  been  received  for 
a  check,  thus  the  depositary  bank  will 
have  to  pay  interest  based  on  the  day  of 
deposit  which  would  significantly 
increase  costs.  Some  commenters  stated 
that  most  computer  systems  are  not  able 
to  distinguish  between  funds  availability 
and  interest  availability,  thus  forcing 
banks  to  make  all  funds  available  as  of 
the  date  of  provisional  credit  Five 
commenters  suggested  that  interest 
should  accrue  on  the  day  funds  must  be 
available,  thereby  allowing  banks  to 
compete  on  the  basis  of  their 
availability  schedules.  Six  commenters 
requested  that  the  depositary  bank  be 
able  to  accrue  interest  according  to  a 
formula  based  on  the  fractional 
availability  schedule  under  which  the 
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depositaiy  bank  receives  provisional 
credit 

The  Board  recognizes  that  some  banks 
may  be  required  to  make  software 
programming  changes  to  implement  die 
pajrment  of  interest  rules.  The  provision 
that  interest  must  accrue  when  the 
depositary  bank  receives  credit  is 
mandated  by  the  Act  (section  606)  and 
remains  part  of  the  final  r^B^dation.  The 
final  regulation  has  been  revised  to 
allow  accrual  of  interest  based  on 
fractional  availability  for  all  accounts. 
(Under  S  229.19(d)  of  die  proposed 
regulation,  calculated  availability  was 
permitted  for  nonconsumer  accounts.)  A 
depositary  bank  may  accrue  intere9t  on 
a  uniform  basis  for  all  interest-bearing 
accounts  based  on  the  availability  of 
funds  the  depositary  bank  usually 
receives  bom  the  paying  or  collecting 
banks  to  which  it  sends  checks  for 
payment  or  collection,  without  the  need 
to  track  the  type  of  check  deposited  to 
each  account 

Four  commenters  noted  that  the  date 
of  provisional  credit  from  a  Federal 
Reserve  Bank  or  from  a  correspondent 
bank  often  depends  on  which  deadline 
the  depositary  bank's  courier  meets, 
which  is  not  always  known  to  the 
depositary  bank.  Thirty-four 
commenters  requested  that  the  Board 
allow  the  depositary  bank  to  charge 
back  the  interest  paid  to  accounts  when 
the  depositary  bank  misses  the  Federal 
Reserve  Bank  or  correspondent  bank 
deadline  and  subsequendy  does  not 
receive  provisional  credit  on  the  date  on 
which  the  accrued  of  that  interest  was 
based.  Similarly,  one  commercial  bank 
asked  whether  the  depositary  bank  can 
adjust  the  interest  paid  when 
provisional  credit  is  delayed  due  to  an 
equipment  failure  or  weather  delay.  The 
final  regulation  requires  that  banks  pay 
interest  as  of  the  day  they  receive  credit 
The  Commentary  has  been  amended  to 
clarify  that  if  a  bank  does  not  receive 
credit  as  soon  as  it  expected,  it  may 
charge  back  the  interest  it  paid  before 
actually  receiving  credit.  The  final 
regulation  and  the  Commentary  have 
also  been  revised  to  refer  to  "credit" 
instead  of  provisional  credit.  Under 
revised  S  229.36(d),  credit  given  during 
the  forward  collection  process  is 
considered  to  be  final  credit 

Three  commenters  requested  that  the 
Board  clarify  that  a  depositary  bank  can 
begin  paying  interest  sooner  than  the 
time  specified  in  the  regulation. 
Similarly,  two  commercial  banks 
suggested  that  the  interest  provision 
should  include  savings  and  time 
deposits  as  well  as  accounts  as  defined 
in  Subpart  A.  The  commenters  noted 
diat  it  wiU  be  difficult  to  keep  b^ck  of 


two  types  of  interest  payments.  The 
language  of  §  229.14  and  the 
Commentary  to  the  final  regulation 
clearly  state  that  interest  on  accounts 
must  accrue  not  later  than  the  times 
specified  and  that  a  bank  may 
voluntarily  pay  interest  to  accounts  not 
covered  by  the  regulation,  such  as 
savings  and  time  deposits,  at  the  same 
time  as  they  pay  interest  to  transaction 
accounts. 

Three  commenters  asked  the  Board  to 
clarify  that  accounts  must  continue  to 
meet  minimum  or  average  balance 
requirements  before  interest  will  be 
paid.  The  Commentary  has  been 
amended  to  clarify  that  such 
requirements  are  not  superseded  by  the 
regulation 

Two  commenters  asked  whether 
"interest"  includes  earnings  credits 
appUed  to  non-interest-bearing  accounts 
for  balances  maintained.  The 
Commentary  has  been  revised  to  clarify 
that  "interest"  does  not  include  the 
absorption  of  expenses  incident  to 
providing  a  nonnal  banking  function  or 
forbearance  bom  charging  a  fee  in 
connection  with  a  banking  service,  and 
thus  earnings  credits  are  not  interest 
payments. 

One  commercial  bank  asked  when 
interest  should  accrue  for  deposits  of  on 
us  checks  (which  the  depositary  bank 
does  not  send  for  collection),  and 
another  commercial  bank  asked'^when 
interest  should  accrue  for  ACi-I  credits. 
The  regulation  has  been  amended  to 
provide  that  the  depositary  bank  must 
accrue  interest  on  the  day  on  which  it 
receives  credit  As  explained  in  the 
Commentary  to  the  final  regulation,  a 
bank  receives  credit  on  a  cash  deposit 
an  electronic  payment  or  an  on  us 
check  on  the  day  the  cash,  electronic 
payment  or  check  is  received. 

Some  commenters  were  concerned 
that  the  payment  of  interest  provision 
would  give  a  competitive  advantage  to 
the  Federcd  Reserve  Banks.  Seven 
commenters  pointed  out  that  the 
regulation  will  cause  banks  to  value  low 
per-item  charges  more  than  faster 
availability  bom  correspondents 
because  the  advantages  of  faster 
availability  will  be  passed  along  to  the 
bank's  customers.  The  commenters 
believed  that  the  Federal  Reserve  Banks 
will  gain  an  advantage  because  of  their 
low  per-item  costs.  The  Board  believes 
that  one  of  the  purposes  of  the  Act  is  to 
require  that  this  interest  be  passed  back 
to  customers  and  that  the  interest 
payment  provision  is  mandated  by  the 
Act 

Four  commentera  suggested  that  if 
depositary  banks  must  pay  interest  as  of 
the  provisional  credit  date,  the  Federal 


Reserve  Bank  or  coirespondoit  bank 
should  also  have  to  pay  interest  to  the 
depositaiy  bank  as  of  diat  date.  For  the 
reasons  e]q>lained  under  the  definition 
of  "account"  the  regulation  does  not 
apply  to  interbank  accounts,  and 
therefore.  Federal  Reserve  Banks  and 
other  correspondent  banks  are  not 
subject  to  S  229.14  for  deposits  made  by 
other  banks.  Furthermore,  a 
correspondent  bank  would  be  prohibited 
bom  paying  "interest"  because  such 
payments  would  generally  constitute 
payment  of  interest  on  a  demand 
deposit  ' 

Six  commenters  opposed  the  special 
rule  for  credit  unions  because  it  gives 
credit  unions  an  unfair  advantage  over 
other  banks.  The  special  credit  union 
rule  is  provided  in  section  eoe(b)  of  the 
Act  and  is  part  of  the  final  regulation. 
The  rule  was  included  in  the  Act 
because  the  Congress,  as  stated  in  the 
Conference  Report  intended  "to 
accommodate  the  unique  operating 
procedures  of  credit  unions  whose 
traditional  accounting  practices  often 
[include]  partial  dividends  on  funds  not 
on  deposit  for  an  entire  dividend 
period."  The  Congress  did  not  intend 
that  individual  credit  unions  change 
existing  practices  to  avoid  compliance. 

One  bank  holding  company  requested 
that  the  depositaiy  bank  should  be  able 
to  agree  with  the  customer  to  waive  the 
payment  of  interest  rule  in  return  for  the 
bank's  expenditures  for  transportation 
costs  and  other  collection  services.  Hie 
Board  does  not  believe  it  would  be 
appropriate  to  allow  such  a  waiver. 
Transportation  and  other  collection 
expenses  represent  a  cost  of  doing 
business  for  the  depositary  bank.  The 
Act  confers  certain  rights  to  bank 
customers,  such  as  prompt  payment  of 
interest  which  would  be  undermined 
should  the  Board  allow  banks  to  offset 
their  operating  costs  against  interest 
payments  to  customers. 

One  commercial  bank  suggested  that 
the  Board  add  the  words  "regardless  for 
the  reason  for  return"  to  the  end  of 
9  229.14(c),  which  provided  tiiat  banks 
need  not  pay  interest  on  "funds 
deposited  by  a  check  that  is  returned 
unpaid."  The  Board  has  not  changed 
S  229.14(c)  in  the  final  r^ulation  but  has 
added  this  phrase  to  the  Commentary 
for  clarification. 

The  Commentary  to  this  section  has 
also  been  revised  to  clarify  that  this 
section  is  not  intended  to  affect  interest 
accrual  or  payment  policies  unrelated  to 
the  time  that  funds  have  been  on 
deposit  provided  that  deposits  are 
considered  made  in  such  accrual  or 
payment  policies  based  on  the  receipt  of 
credit  or  as  required  by  this  section. 


Sections  229.15-229.18   Disclosures. 

Disclosures  Generally 

The  proposed  regulation  required 
banks  to  make  a  number  of  disclosures 
to  their  customers.  These  disclosures 
were: 

— Disclosure  of  the  bank's  specific 
availabilify  policy  to  existing  account 
customers,  to  customers  prior  to 
opening  a  new  account  and  to  any 
pereon  upon  request 
— ^Reminder  notices  regarding 
availabilify  on  deposit  slips,  and  at 
automated  teller  machines,  and  at  all 
locations  where  bank  employees 
accept  deposits;  and 
— ^Notice  when  a  hold  is  placed  that 
varies  from  the  policy  normally 
followed  by  a  bank  on  a  case-by-case 
basis,  or  as  a  residt  of  one  of  the 
exceptions  to  the  regulation's 
availability  schedules,  and  when  there 
are  changes  in  a  bank's  availability 
policy. 

Approximately  three-fourths  of  the 
940  comments  received  on  the  proposed 
regulation  addressed  the  disclosure 
requirements.  Several  commenters 
objected  to  the  disclosure  requirements 
generally.  Twenty-eight  commenters 
complained  that  too  many  disclosures 
were  required  and  that  requiring  banks 
to  make  so  many  disclosures  would 
result  in  a  considerable  cost  burden. 
Fourteen  commenten  suggested  that 
banks  should  be  given  additional  time  to 
prepare  for  compliance  with  the 
disclosure  requirements.  Ten 
commenters  stated  that  customers 
would  not  understand  the  required 
disclosures  because  of  the  numerous 
conditions  and  exceptions  in  the 
regulation's  availability  schedules. 
Even  Aough  die  Board  has  made 
some  changes  to  the  disclosure 
requirements  in  the  proposed  regidation, 
the  Board  has  not  significandy  reduced 
the  disclosure  requirements.  'The  number 
of  disclosures,  the  detail  required  as  a 
result  of  the  conditions  and  exceptions 
to  the  availability  schedules,  and  the 
September  1. 1988  effective  date,  are  all 
aspects  of  the  disclosure  scheme 
mandated  by  the  Act  and  therefore  have 
not  been  modified  by  the  Board  in  the 
final  regulation. 

Section  229>15    General  disclosure 
requirements. 

Under  the  proposed  regulation,  banks 
are  required  to  make  disdosures  clearly 
and  conspicuously  in  writing.  Except  for 
the  notices  posted  at  branches  and 
ATMs  and  printed  on  deposit  slips, 
disclosures  must  be  in  a  form  that  the 
customer  may  keep.  (The  final 
regulation  substitutes  the  phrase 


"posted  at  locations  where  employees 
accept  consumer  deposits"  for  "posted 
at  branches."  See  Comment  Summary  to 
§  229.18(b).)  The  proposed  regulation 
also  provided  that  the  disclosures  shall 
appear  together,  shall  not  contain 
information  that  is  not  direcdy  related 
to  information  required  by  Subpart  B. 
and  shall  be  highlighted  if  they  appear 
as  part  of  a  larger  document  In  addition, 
the  proposed  regulation  required  that 
banks  utilize  a  prescribed  uniform 
reference  to  the  day  of  availability  in 
their  disclosures.  Furthermore,  the 
proposed  regulation  outlined  the 
disclosure  requirements  for  multiple 
account  holders  or  accounts,  and 
included  an  exception  for  disclosures  for 
donnant  or  inactive  accounts. 

Fifteen  commenters  askted  that  the 
Board  clarify  in  the  regulation  that 
banks  using  the  model  forms  properly 
will  be  in  compUance  with  the  notice 
requirements  of  the  regulation.  The 
Board  has  revised  Appendix  C  to 
include  language  that  makes  clear  that 
banks  are  deemed  to  be  in  compliance  if 
they  make  proper  use  of  the  forms. 

Seven  commenters  were  concerned 
about  how  banks  should  handle  making 
the  disclosures  to  customers  who  have 
specified  that  they  want  no  mail  sent 
concerning  their  accounts.  The 
Commentary  to  the  final  regulation 
addresses  this  issue  and  makes  clear 
that  a  special  mailing  is  not  required. 

Four  commenters  stated  that 
disclosures  should  not  be  provided  to 
commercial  account  holders.  The  Act 
(section  605(c))  requires  that  disclosures 
be  given  to  "customers,"  and  does  not 
distinguish  between  consumer  and 
commercial  customers  for  purposes  of 
the  disclosures  generally. 

Eight  commenters  asked  the  Board  to 
clarify  what  accounts  are  intended  to  be 
covered  by  the  donnant  or  inactive 
accounts  exception.  Two  asked  that 
banks  be  allowed  to  use  their  own 
standards  for  determining  what 
accoimts  are  dormant  or  inactive  for 
purposes  of  this  section.  The  Board  has 
included  material  in  the  Commentary  to 
the  final  regulation  to  indicate  that 
whether  an  account  is  dormant  or 
inactive  for  purposes  of  this  section 
depends  on  whether  the  account  is 
considered  dormant  or  inactive  by  thfe 
bank  for  other  purposes. 

Section  229,16    Content  of  specific 
availability  policy  disclosure. 

The  proposed  regulation  oudined  two 
alternative  methods  for  banks  to  use  in 
disclosing  their  specific  availability 
policies.  Section  229.16(a)  addressed  the 
situation  where  a  bank  imposes  blanket 
holds  on  check  deposits,  with  the  length 
of  the  delays  varying  by  the  type  of 


deposit  Section  229.16(b)  was  designed 
as  an  alternative  disclosure  method  for 
banks  that  as  a  general  rule,  provide 
customers  with  next-day  availability, 
and  place  holds  only  on  a  case-by-case 
basis.  The  alternative  provided  for  a 
somewhat  simplified  (fisclosure,  but 
banks  following  this  alternative  would 
be  required  to  notify  the  customer  when 
a  case-by-case  hold  was  placed  on  a 
deposit  The  bank  was  to  either  give 
notice  of  the  hold  at  the  time  of  deposit 
or  tell  the  customer  at  the  time  of  the 
deposit  that  a  hold  might  be  placed  and 
then  notify  the  customer  by  die  end  of 
the  day  of  deposit  if  a  hold  was  placed. 

Eleven  commenters  suggested  that  the 
Board  should  allow  a  bank  to  disclose, 
as  its  hold  policy,  the  maximum  delays 
that  could  be  imposed  on  deposits  under 
the  regidation,  even  though  the  bank 
does  not  in  fact  have  such  a  policy.  The 
Board  did  not  include  this  as  a 
disclosure  alternative  in  the  final 
regulation.  The  Board  believes  that 
allowing  banks  to  disclose  something 
other  than  the  poUcy  that  the  banks 
actually  follow  in  most  cases  would  be 
inconsistent  with  the  statutory 
requirement  that  banks  disclose  their 
"specific  poUcy"  as  to  when  deposited 
funds  will  be  available  for  withdrawal. 
(See  section  605(c)(1)  of  the  Act.) 

The  Board  has  added  a  disclosure 
requirement  for  banks  that  elect  to 
impose  longer  delays  on  customers' 
deposits  at  nonproprietary  ATMs  than 
are  imposed  on  deposits  at  proprietary 
ATMs.  These  banks  must  describe  how 
customers  can  differentiate  between  a 
proprietary  and  a  nonproprietary  ATM. 
(See  S  29.16(b)(5).)  This  disclosure 
requirement  has  been  substituted  in  the 
final  regulation  for  the  proposed 
regulation's  special  notice  at  ATMs  that 
are  nonproprietary  to  certain  banks,  but 
at  which  customers  of  those  banks  could 
make  deposits.  (See  the  discussion  of 
comments  to  S  229.18(c).  regarding  the 
notice  at  or  on  ATMs.) 

With  regard  to  the  case-by-case 
disclosure  alternative,  two  commenters 
asked  whether  this  approach  could  be 
used  by  banks  that  normally  give 
availability  on  the  second  business  day 
after  deposit  (instead  of  just  by  those 
that  give  availabiUty  on  the  next 
business  day),  or  by  banks  who  might 
impose  blanket  holds  only  on  certain 
categories,  such  as  ATM  deposits.  One 
commenter  asked  that  the  Board  clarify 
what  bank  policies  would  quahfy  as 
case-by-case  poUcies. 

In  the  final  regulation,  the  Board  has 
modified  the  disclosure  provisions  to 
clarify  that  any  bank  may  choose  to 
delay  certain  deposits  on  a  case-by-case 
basis  and  thus  provide  a  case-by-case 
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disclosure  as  part  of  their  specific 
availability  policy.  (See  SS  229.16  (a), 
(b),  and  (c).)  Under  the  revised 
provisions,  any  bank  that  generally 
makes  funds  available  for  withdrawal 
sooner  than  the  time  periods  set  as  the 
federal  mtudmums  may  make  the  case- 
by-case  disclosures  and  impose  case-by- 
case  holds.  The  case-by-case  disclosure 
is  no  longer  a  separate  disclosure 
alternative;  the  disclosure  of  a  case-by- 
case  hold  policy  is  part  of  the  specific 
availability  policy  requirements.  (See 
§  229.16(c)(1).) 

The  notice  requirements  that  were 
part  of  the  case-by-case  disclosure 
alternative  in  the  proposed  regulation 
generated  numerous  comments.  One 
hundred  four  commentera  asked  that  the 
Board  delete  the  requirement  of  a  caae- 
by-case  hold  notice  on  the  same  day  a 
case-by-case  hold  is  placed.  Some  of 
these  commenters  argued  that  banks 
using  the  case-by-case  disclosure 
alternative  are  already  making  funds 
available  to  their  customers  in  less  time 
than  required  by  the  statutory  time 
frames.  Others  stated  that  this  notice 
requirement  might  encourage  banks  to 
implement  the  hill  statutory  holds  in 
order  to  avoid  the  requirement  Twenty- 
seven  commenters  wrote  that  the  same- 
day  notice  requirement  was  too 
burdensome  on  banks  when  the  decision 
to  delay  availability  is  made  after  the 
customer  leaves  the  bank  lobby.  One 
commenter  questioned  the  statutory 
basis  for  the  notice  requirement  since 
the  case-by-case  hold  would  be  within 
the  time  periods  by  which  the  Act  and 
regulation  require  funds  to  be  made 
available. 

With  regard  to  the  details  of  the  same- 
day  notice  requirement  15  commenters 
expressed  concern  as  to  how  often  it 
would  be  possible  to  actually  reach  a 
customer  by  phone,  and  six  asked  how 
banks  could  prove  that  an  attempt  had 
been  made.  Twenty-six  commenters 
suggested  that  a  good-faith  effort  by  the 
bank  to  reach  a  customer  by  phone 
(with  a  follow-up  notice  by  mail 
suggested  by  17)  should  be  sufficient  to 
satisfy  the  same-day  notice  requirement. 
Thirty-four  commenters  suggested  that 
banks  should  be  allowed  to  shift  the 
burden  to  customers  to  check  back  to 
ascertain  whether  the  bank  decided  to 
place  a  hold  after  the  deposit  is  made 
and  the  customer  had  left  die  bank. 
Nineteen  commenters  suggested  that 
notice  by  mail  should  be  allowed,  or 
that  the  case-by-case  notice  rules  should 
mirror  those  rules  applicable  to 
exception  holds.  Ten  commenters 
suggested  that  the  deadline  for  die 
notice  should  be  extended  an  additional 


day,  because  deposits  are  sometimes 
not  processed  until  late  in  the  evening. 

The  Board  has  made  a  number  of 
revisions  and  clarifications  in  die  final 
regulation  and  Commentary  concerning 
the  case-by-case  notice.  The  most 
significant  adjustment  is  that  the 
requirements  for  the  case-by-case  hold 
notice  are  now  the  same  as  the 
requirements  for  the  exception  hold 
notice  under  S  229.13,  except  that  no 
reason  for  the  case-by-case  hold  need 
be  given.  (See  9  22g.l6(c)(2].)  The 
requirement  that  the  cu..tomer  be  told  of 
the  possibility  of  a  hold  at  the  time  of  a 
deposit  has  been  eliminated,  as  has  die 
reqiiirement  of  same-day  notice  of  an 
actual  hold  if  the  customer  is  not  told  of 
a  hold  at  the  time  of  deposit  As  with  the 
exception  hold  notice  provisions  in 
§  229.13.  a  provision  has  been  added  to 
the  case-by-case  provisions  stating  that 
a  bank  that  fails  to  provide  a  customer 
with  a  notice  of  a  case-by-case  hold  at 
the  time  of  deposit  may  be  prohibited 
from  imposing  overdraft  or  returned 
check  fees  that  result  from  the  hold 
being  placed.  (See  S  229.16(b)(c)(3).] 

Among  the  other  conunents  on  die 
case-by-case  notice  requirements  in  the 
proposal,  six  commenters  asked  that  the 
language  in  {  229.16(b)(2)  of  die 
regulation,  which  provides  that  notice 
should  be  sent  on  the  "banking"  day  the 
deposit  is  made,  be  changed  to  refer  to 
the  "calendar"  day  on  which  the 
"banking"  day  occurs  since  the 
definiticm  of  "banking"  day  includes 
only  a  portion  of  a  day  on  which  a  bank 
is  open  for  business.  The  changes  to  the 
notice  rules  discussed  above  eliminate 
the  problems  raised  by  these 
commenters.  Six  commenters  also  asked 
that  the  Board  clarify  that  banks  may 
provide  the  required  notice  to  whomever 
makes  the  deposit  even  if  that  person  is 
not  the  account  holder.  The  Board  has 
clarified  in  the  Commentary  that  a  bank 
may  give  notice  to  whomever  makes  die 
deposit  Four  commenters  asked  that 
deposits  by  armored  car  be  clarified  to 
be  mail  deposits,  not  in-person  deposits 
for  notice  purposes.  The  Board  has 
clarified  this  point  in  the  Commentary. 
Two  commenters  suggested  that  the 
generic  deposit  slip  notice  required  on 
all  deposit  slips  should  satisfy  the 
requirement  of  notice  of  hold  at  the  time 
of  deposit  The  Board  beheves  that  the 
notice  requirements  for  a  case-by-case 
hold  are  clear,  and  that  a  generic  notice 
is  not  sufficient 

The  specific  availability  p<^cy 
disclosure  fnovisions  also  called  for 
disclosure  of  a  bank's  cut-off  hours. 
Three  commenters  expressed  confusion 
as  to  whether  banks  with  different 
business  cut-off  times  at  different 


locations  or  ATMs  nust  state  all  of  their 
cut-off  times  in  their  disclosure.  The 
Board  has  clarified  in  the  Commentary 
that  sudi  banks  need  only  disclose  the 
cut-off  time  that  generally  applies,  and 
indicate  diat  other  cut-off  times  may 
apply  and  state  the  earliest  cut-off  time 
that  might  apply. 

In  the  final  r^ulation,  the  disclosure 
required  by  S  229.14(a),  of  a  credit 
union's  interest  payment  policy  when 
the  credit  union  does  not  accrue 
dividends  on  cash  or  check  deposits 
from  the  date  of  receiving  credit  on  a 
deposited  check,  has  been  added  to 
S  229.16  as  paragraph  (d).  In  the 
proposed  r^ulation,  die  disclosure  was 
included  as  an  additional  disclosure 
requirement  in  §  229.18.  Hie  Board 
believes  that  since  the  disclosure  must 
be  included  in  the  credit  union's  initial 
disclosure  of  its  specific  availability 
policy,  it  is  most  appropriately  included 
in  S  229.16. 

A  number  of  commenters  asked  that 
additional  model  forms  be  created  by 
the  Board  for  all  of  the  requirements  of 
S  229.16.  Three  suggested  that  the  Board 
create  a  form  for  banks  that  place  holds 
on  a  selective  basis  if  holds  are  placed 
only  on  a  small  percentage  of  checks 
and  customer*  are  told  when  holds  are 
placed.  Eleven  commenters  expressed 
interest  in  ■  form  that  would  allow 
disclosure  of  the  maximum  availability 
schedule  while  indicating  that  actual 
availability  might  be  fa*ter.  One 
commenter  suggested  that  die  Board 
create  a  veraion  of  model  form  C-4  that 
would  incorporate  the  new  accounts 
exception  (as  found  in  proposed  model 
forms  C-e  and  C-7).  The  Board  has 
revised  model  form  C-4,  modified  the 
other  model  forms,  and  added  model 
clause*  to  address  some  of  the  concerns 
raised  by  commenters. 

Section  229. 17   Initial  disclosures. 

This  section  of  the  regulation 
addreesed  when  banks  must  provide  the 
specific  availability  policy  disclosure 
discussed  in  {  229.16.  Under  the  Act  and 
final  regulation,  the  disclosure  must  be 
given  to  all  existing  account  holders  no 
later  than  October  31, 1968,  and  prior  to 
opening  an  account 

Some  of  the  comments  received 
reflected  confusion  as  to  whether  it  wa* 
permissible  to  send  the  disclosure  out 
prior  to  the  September  1, 1988  effective 
date.  One  commenter  asked  that  the 
deadline  for  providing  notices  to 
existing  customers  be  extended  until 
Noven^ber  30, 1988.  The  final  regulation 
and  Commentary  allow  banks  to  send 
notices  out  prior  to  September  1, 1988. 

The  Board  has  revised  the 
Commentary  to  clarify  that  if  die 


required  disclosures  are  sent  to  the 
customer  separate  from  the  first 
scheduled  mailing  to  the  customer  after 
September  1, 1988,  such  as  the  mailing  of 
the  customer's  statement  the  separate 
mailing  must  be  made  prior  to  the 
statement  being  mailed.  The  Board  has 
also  revised  the  Commentary  to  clarify 
that  a  bank  may  disclose  in  its 
availability  policy  disclosure  both  the 
policy  that  it  will  follow  from  September 
1, 1988  to  August  31, 1990,  and  the  policy 
^at  it  will  follow  on  September  1, 1990 
and  beyond  The  Board  did  not  make 
changes  to  the  deadline  for  notices 
being  sent  because  the  October  31, 1988 
date  is  set  by  the  Act 

Five  commenters  asked  that 
institutions  be  exempted  from  the 
requirements  of  this  section  if  their  state 
law  has  already  required  them  to 
provide  an  availability  policy  disclosure 
that  they  believe  is  similar  to  the  one 
required  by  the  Act.  The  Board  has 
indicated  that  disclosures  that  meet  the 
requirement  of  this  section  can  satisfy 
the  required  disclosure  to  existing 
accoimts  even  if  they  were  previously 
given,  and  that  banks  must  review  their 
disclosures  and  make  their  own 
determinations. 

Several  commenters  asked  for 
clarification  as  to  when  disclosures 
need  be  given  when  an  account  is 
opened  and,  particularly,  when  the 
accoimt  is  being  opened  due  to  a 
telephone  request  The  Board  has 
clarified  the  timing  requirements  in  the 
Commentary. 

Sectioh  229.18   Additional  disclosure 
requirements. 

(a)  Notice  on  deposit  slips.  This 
section  of  the  proposed  regulation 
required  a  bank  that  delays  availabilify 
on  deposits  to  include  a  notice  on  all 
preprinted  deposit  slips  furnished  to  its 
customers  that  deposits  may  not  be 
available  for  immediate  wididrawal. 

The  overriding  concern  expressed  in 
the  comments  on  this  section  was  the 
banks'  responsibilify  for  the  deposit  slip 
disclosure  when  customers  obtain 
deposit  sUps  fiom  third  parties.  Twenfy- 
two  commenters  asked  that  the  final 
regulation  clarify  that  banks  are  only 
responsible  for  die  notice  on  deposit 
slips  that  they  supply  their  customers. 

Nine  commenters  asked  the  Board  to 
clarify  what  exact  language  is  required 
on  the  deposit  slip,  where  the  language 
should  appear  on  die  slip,  and  the  type- 
size.  Two  commentera  asked  that  this 
notice  be  standardized  so  that  printing 
costs  could  be  minimized.  The  model 
form  in  the  proposed  regulation  included 
optional  language  and  used  the  term 
"banks"  instead  of  the  more  generic 
"financial  institutions." 


Eleven  commentera  argued  that  this 
disclosure  is  unnecessary.  Four 
commentera  were  unclear  as  to  whether 
this  notice  requirement  would  apply  to 
banks  using  the  case-by-case 
alternative.  Six  commentera  stated  that 
this  requirement  would  be  expensive  to 
implement  and  nine  asked  if  customera 
may  exhaust  their  existing  stock  of 
deposit  slips  before  they  start  using  slips 
carrying  the  notice.  A  few  commentera 
thought  that  the  Board  was  requiring 
that  a  bank's  entire  avaUability  policy 
be  printed  on  deposit  slips. 

"The  Board  revised  the  Commentary  to 
clarify  various  aspects  of  the  deposit 
sUp  disclosure  requirement  such  that 
supplies  of  deposit  slips  held  by 
customera  need  not  be  replaced  and  that 
banks  have  no  disclosure  responsibilify 
as  to  slips  ordered  fiom  third-parties. 
The  Bou*d  has  also  standardized  the 
model  notice. 

(b)  Notice  at  branch  locations.  This 
section  of  the  proposed  regulation 
required  a  bank  to  post  at  each  location 
where  its  employees  receive  deposits  to 
consumer  accounts,  a  notice  that  sets 
forth  the  time  periods  applicable  to  the 
availabilify  of  funds  deposited  in  a 
consimier  account 

Four  commentera  wrote  that  this 
disclosure  will  be  burdensome,  costly, 
and  counterproductive.  Two 
commentera  questioned  whether  this 
notice  had  to  be  at  each  drive-in  bay  or 
at  night  depository  locations.  In 
addition,  two  asked  that  the  regulation 
specifically  indicate  that  this  notice  is 
not  required  at  each  teller  window  in  a 
branch.  The  final  regulation  makes  clear 
that  a  notice  is  not  required  at  drive-in 
windows  or  night  depositories  and  that 
a  notice  is  not  required  at  each  teller 
window  in  a  branch. 

Two  commentera  asked  what  type  of 
notice  must  be  given  by  banks  using  the 
case-by-case  alternative  disclosure,  and 
the  Board  was  asked  to  provide  a  model 
form  for  such  banks.  The  final  regulation 
includes  a  model  form  for  the  case-by- 
case  alternative. 

One  commenter  noted  that  while  the 
proposed  regulation  referred  to 
disclosure  at  all  "branch  locations,"  the 
Act  (Section  605(d))  and  die 
Commentary  refer  to  "each  location 
where  deposits  are  accepted  by 
employees"  and  that  in  unit-banking 
states,  such  as  Colorado,  locations 
where  deposits  are  accepted  are  not 
considered  to  be  branches.  The  Board 
has  made  clarification  to  this  notice  and 
has  substituted  the  Act's  language  of 
"locations  where  employees  accept 
deposits"  for  "branch"  locations.  The 
Board  also  has  created  a  model  form  to 
accommodate  banks  using  the  case-by- 
case  alternative. 


(c)  Notice  at  or  on  ATMs.  This  section 
of  the  proposed  regulation  required  the 
owner  or  operator  of  an  ATM  to  post  or 
provide  a  notice  at  the  ATM  stating  that 
funds  deposited  in  the  ATM  may  not  be 
available  for  immediate  withdrawal. 
The  proposed  regulation  also  required 
an  additional  disclosure  if  an  A'TM 
could  be  used  for  deposits  b^  customers 
of  banks  to  whom  the  machine  is 
considered  nonproprietary.  In  those 
situations,  the  proposed  regulation 
required  that  the  bank  to  which  the 
AIM  is  proprietary  be  identified  at  or 
on  the  ATM  and  a  notice  be  posted 
stating  that  funds  may  not  be  available 
until  ti^e  seventh  business  day  after 
deposit 

The  requirements  of  this  section 
generated  a  number  of  comments.  Most 
of  the  commentera  were  critical  of  the 
additional  notice  requirements  for 
nonproprietary  ATMs.  Nine  expressed 
concern  regarding  the  requirement  that 
ATMs  be  identified  because  such 
identification  would  direcUy  contradict 
some  state  laws.  One  commenter 
suggested  that  a  product  or  trade  name 
be  allowed  for  identification  purposes 
instead  of  the  institution's  name. 

Twelve  commentera  criticized  the 
requirement  that  the  possibiUfy  of  a       , 
seven-day  hold  be  disclosed,  on  the 
grounds  that  posting  such  a  notice  at 
ATMs  would  confuse  and  mislead 
customers  who  may  not  be  sure  whether 
the  hold  appUes  to  them  or  not  and  who 
may,  as  a  result  be  discouraged  from 
using  ATMs  altogether.  Some  of  these 
commenters  asked  that  there  be  a 
unifonp  notice  for  proprietary  and 
nonproprietary  machines.  Four 
commentera  suggested  that  the  ATM 
disclosure  be  required  to  be  on  the  ATM 
deposit  envelopes  so  that  proprietary 
and  nonproprietary  machines  would 
look  the  same.  Two  commentera 
suggested  requiring  banks  to  Ust  all 
proprietary  ATMs  in  their  initial 
disclosure  instead  of  having  a  special 
notice  at  the  ATMs.  Three  commenters 
were  confused  as  to  whose 
responsibilify  it  would  be  to  post  the 
AIM  notice  in  a  shared  networic 
situation. 

The  Board  eliminated  the  requirement 
of  a  special  notice  at  all  ATMs  that 
accept  deposits  to  accounts  in  banks  for 
whidi  the  ATM  is  considered 
nonproprietary.  A  bank  that  imposes 
longer  delays  on  deposits  at 
nonproprietary  ATMs  must  however, 
make  the  disclosure  required  in 
§  229.16(b)(5).  (See  the  previous 
discussion  of  this  point  in  the  Conunent 
Summary  to  §  229.16.) 

The  final  regulation  has  been  revised 
to  provide  that  a  depository  bank  that 
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operates  an  off-premises  ATM  from 
wtnch  deposits  are  removed  not  mere 
than  two  times  eadi  week  shaD  disclose 
at  or  on  the  ATM  the  days  on  which 
deposits  made  at  Ae  A*^  will  be 
considered  received.  See  {  Z29.18(c)(2).) 

(e)  Change  in  policy  notice.  This 
section  requires  banks  to  send  notices  to 
customers  at  least  30  days  before 
implementing  a  change  to  the  bank's 
availability  policy,  u^ss  the  diange 
expedites  the  availability  of  fonda.  in 
which  case  the  change  must  be 
disclosed  not  later  than  30  days  after 
implementation,  lliree  commenters 
suggested  that  die  Board  should  require 
notice  only  when  there  is  a  material 
change  in  policy  because,  with  regard  to 
commercial  accounts,  minor  dianges  in 
availability  are  frequently  made  and  the 
disclosure  requirement  could  prove  to 
be  a  disincentive  to  banks  to  make  these 
adjustments  for  fester  availability.  One 
commenter  also  asked  that  notice  not  be 
required  if  a  change  is  the  result  of  the 
BcMrd's  updating  of  Appendix  B.  In  the 
final  regulation,  the  Board  has  clarified 
that  only  consumer  account  holders 
need  to  receive  the -change  in  terms 
notice.  In  addition,  the  Commentary 
makes  clear  diat  no  notice  is  required 
when  a  diange  is  due  to  a  Board  change 
to  Appendix  B.  T 

The  Commentary  to  the  finfd  ' 

regulation  discusses  a  bank's  change-in- 
terms  responsibilities  when  it  has 
disdosed  the  ATMs  that  are  proprietary 
or  nonproprietary  to  it  for  purposes  of 
its  customers  making  deposits,  as 
required  by  {  229.19(b)(5).  The 
Commentary  states  that  a  bank  must 
provide  a  change-in-terms  notice  only 
when  a  machine  that  was  proprietary 
becomes  nonproprietary,  or  if  the  bank 
had  previously  disclosed  the 
nonproprietary  machines  that  would 
residt  in  a  longer  delay  in  availability 
and  a  new  nonproprietary  machine  is 
added.  In  any  event,  the  Commentary 
states  that  a  notice  concerning  ATMs  is 
required  only  once  per  year. 

(f)  Interest  policy  disclosure.  This 
section  of  the  proposed  regidation 
required  that  if  a  credit  union  begins  to 
accrue  interest  or  dividends  on  aU 
deposits  made  in  an  interest-bearing 
accoimt  later  than  the  business  day  on 
which  it  receives  provisional  credit  for 
the  funds,  its  full  availability  policy 
disdosure  must  contain  an  e^qilanation 
of  when  the  credit  union  begins  to 
accrue  interest  or  dividends  on  deposits. 
The  three  comments  received  on  this 
requirement  suggested  that  the  Board 
darify  whether  the  disdosure  must  be 
made  when  interest  is  accrued  based  on 
the  Reserve  Bank's  or  correspondent 
banks'  availability  schedule. 


As  discussed  previously,  the  Bofud 
has  moved  the  credit  union  interest 
pajrment  policy  from  {  229.1B  to 
S  229.ie(d). 

Section  229.19    Miscellaneous. 

fa)  When  deposits  an  considered 
mmde.  SectioB  229.19(a)  of  the  proposed 
regulation  provided  that  a  deposit 
mailed  to  the  depositary  bank  is 
considered  made  when  it  is  received  by 
the  deporitary  bank.  The  sectloB  also 
provides  that  a  deposit  is  considered 
made  on  the  next  banking  day  in  the 
case  of  a  deposit  that  is  made  on  a  day 
that  is  not  a  baiddng  day  for  the 
depositary  bank  or  after  a  cut-off  hour 
set  by  the  depositary  bank  fw  the 
receipt  of  deposits  of  2:00  p.m.  or  later. 
The  proposed  regulation  allowed 
different  cut-off  hours  to  be  established 
for  receipt  of  different  types  of  dqxMits 
or  for  receipt  of  deposits  at  Afferent 
locations. 

The  Board  received  175  comment 
letters  in  response  to  proposed  {  229.19. 
Of  those  175  letters,  93  contained 
conmients  on  {  229.19(a).  Thirty-eight 
commenters  said  diat  die  2KK)  p.m.  cut- 
off hour  is  too  late  for  Al^f  deposits. 
Th^  commenters  stated  that  the  2:00 
p.m.  cut-off  does  not  allow  the 
depositary  bank  enough  time  to  collect 
and  process  deposits  in  off-premise 
ATMs  by  the  end  of  the  banking  day. 
The  commenters  were  espedally 
concerned  widi  giving  next-day 
availability  to  checks  whidi  have  not 
been  vnified.  The  final  regulation 
addresses  this  problem  by  permitting  an 
earlier  cut-off  hour  (12  noon)  for 
deposits  to  ATMs  and  other  off-premise 
facilities.  (The  next-day  availabUity 
proUem  has  also  been  addressed  in  part 
by  the  changes  to  S  229.10  regarding 
deposits  to  unstaffed  facilities.) 

Three  commercial  banks  made  similar 
comments  regarding  remote  tranches  of 
depositary  banks.  'The  commenters 
explained  diat  some  remote  branches 
send  their  deposits  to  a  central 
processing  facility  where  they  are 
processed  the  foDowing  day.  The 
commenters  pointed  out  that  in  cases  of 
next-day  availability,  the  branches 
would  have  to  make  fends  available 
before  they  are  posted  to  the  customer's 
account  The  final  regulation  has  not 
changed  die  cot-off  hour  for  deposits  to 
staffed  locations,  even  if  the  location  is 
a  brandi  that  is  far  from  its  central 
processing  facility.  Section  603(a)  of  the 
Act  specifically  provided  for  next-day 
availability  on  certain  deposits  at 
staffed  loaitions.  The  Board  beUeves 
that  to  allow  an  early  morning  cut-off 
hour  for  staffed  branches  would  be 
contrary  to  the  intent  of  the  Act  If  a 
branch  uses  a  central  processing  facility 


to  post  deposits,  it  rauat  be  responsible 
for  transmitting  and  recefving 
infocmadon  to  and  from  that  facility  to 
meet  die  statotoiy  arailabiHty 
schedules. 

Twenty-three  uminieBteis  suggested 
that  nigjit  deposituries  and  lode  boxes 
should  not  be  subject  to  a  ZM  p.m.  cut- 
off hour  because  diey  are  generally 
meant  to  be  used  as  ovoi^ght 
depositories  and  are  emptied  out  early 
in  the  momhag.  The  Board  has  amended 
the  final  regulation  and  Commentary  to 
provide  diat  funds  deposited  to  a  night 
depository,  lode  box.  or  similar  facility 
are  considered  deposited  on  die  day  on 
which  the  deposit  is  removed  frvm  such 
facility  and  is  available  for  processing 
by  the  depositary  bank. 

Eleven  commenters  suggested  that 
mailed  deposits  be  considered  made 
when  they  are  received  at  a  particular 
location  specified  or  permitted  by  the 
depositary  bank.  The  final  regulation 
provides  that  funds  mailed  to  the 
depositary  bank  are  considered 
deposited  on  the  day  they  are  received 
by  the  depositary  bank.  The 
Commentary  to  the  final  regulation 
explains  that  funds  are  received  at  the 
depositary  bank  at  the  time  the  mail  is 
delivered  to  the  bank,  even  if  it  is 
initially  delivered  to  a  mail  room,  rather 
than  a  check  processing  area. 

Three  commenters  a^ed  whether  the 
2.-00  p.m.  cut-off  applies  to  mailed 
deposits.  If  a  d^iositary  bank  receives  a 
mailed  deposit  after  2:00  p  jil,  it  may 
consider  that  deposit  received  on  the 
next  banking  day  as  provided  in 
§  229.19(a)(5)  of  die  final  regulation. 

Eight  coalmen  ters  requested  that  the 
Board  allow  an  earlier  cut-off  hour  (or 
later  starting  hour)  in  emergency 
situations.  'The  Board  did  not  indude 
such  a  provision  in  the  final  regulation 
because  the  regulation  already  permits  a 
bank  to  dose  any  of  its  facilities  before 
the  i  229.19(a)  cut-off  hour  or  open  any 
of  its  facilities  after  die  i  22g.l9(b) 
starting  hour.  The  regulation  only 
requires  that  if  any  fadhties  are  open  at 
or  after  the  cut-off  hour  or  at  or  before 
the  starting  hour,  diose  deposits  at  those 
facilities  are  subject  to  the  cut-off  or 
starting  hour.  Furdiermore,  deposits  that 
are  not  posted  due  to  an  emergency 
situation  may  be  subject  to  the 
emergency  exception  ciHitained  in 
S  229.13(f). 

Three  commenters  asked  i^iether  a 
depositary  bank  is  required  to  remain 
open  until  2M)  pjn.  on  all  of  its  banking 
days.  Section  229.19(c)(3)  of  die  final 
regulation  eaq^ssly  provides  that  the 
r^ulation  does  not  require  a  bank  to 
open  on  any  particular  day.  The 
Commentary  to  S  229.19  has  been 


revised  to  darify  that  a  bank  does  not 
have  to  remain  open  to  any  particular 
hour. 

One  bank  holding  company  explidtiy 
approved  of  the  provision  that  different 
cut-off  hours  may  be  established  for 
different  types  of  deposits  m  for 
different  locations.  One  commercial 
bank  asked  whether,  if  a  depositary 
bank  establishes  different  cut-off  hours 
at  different  locations,  it  must  disdose 
the  cut-off  hour  at  every  location.  The 
final  regulation  does  not  require  a  bank 
to  post  the  cut-off  hour  at  each  ATM. 
Disclosure  of  ATM  cut-off  hours  may  be 
in  the  form  of  a  written  notice  as 
provided  in  8  229.16(b). 

One  commerdal  bank  suggested  that 
S  229.19(a).  which  describes  when  a 
deposit  is  considered  received,  should 
go  in  the  definitions  section  (S  229.2). 
The  Board  did  not  move  paragraph  (a) 
because  it  contains  substantive 
provisions  which  are  not  appropriate  for 
the  definitions  section. 

Section  229.19(a)  and  the  Commentary 
have  also  been  revised  to  clarify  when 
funds  deposited  at  staffed  facilities  and 
ATMs  are  considered  deposited. 

(b)  Availability  at  the  start  of 
business  day.  Section  229.19(b)  of  the 
proposed  relation  provided  that 
except  for  deposits  subject  to  the  time 
period  adjustments  of  tS  229.11(b)(2) 
and  229.12(d).  funds  that  must  be 
availaUe  on  a  business  day  must  be 
available  by  the  later  of  7:00  a.m.  (local 
time)  or  the  time  the  depositary  baidc's 
teller  facilities  (indudi^g  ATMs)  are 
available  for  customer  account 
withdrawals. 

The  Board  received  64  comments  on 
S  229.19(b).  One  trade  assodation 
approved  of  the  7:00  a  jn.  starting  hour. 
Oae  commercial  bank  objected  to 
requiring  funds  to  be  available  at  the 
opening  of  the  business  day.  The  Act 
however,  provides  that  when  funds  must 
be  available  for  withdrawal  on  any 
business  day,  such  funds  shall  be 
available  at  die  start  of  such  business 
day  (section  e07(b)).  The  final  regulation 
indudes  this  requirement  as  well. 

Sixfy-<Hie  commenters  complained 
that  the  7M)  ajn.  starting  hour  is  too 
early  ka  the  banks  to  be  able  to  update 
ATMs  in  time  to  make  fiinds  available. 
The  final  regulation  and  Commentary 
have  been  amended  to  change  the  7i00 
a.m.  starting  hour  to  9:00  ajn. 

Fifteen  commenters  asked  the  Board 
to  darify  that  "local  time"  means  local 
time  at  the  branch  that  holds  the 
customer's  account  The  regulation  and 
Commentary  have  been  amended  to 
darify  that  9:00  ajn.  refers  to  local  time 
of  the  branch  of  the  depositary  bank 
that  holds  the  customer's  account 


Five  commerdal  banks  suggested  that 
the  7:00  ajn.  (now  9KX)  a.m.)  rule  should 
not  apply  to  deposits  that  must  be  made 
available  on  a  business  day  «^ch  is  not 
a  banking  day  for  the  depositary  bank. 
The  final  regulation  does  not 
incorporate  diis  suggestion  because  the 
Ad  and  regulation  require  funds  to  be 
avattable  based  on  business  days,  not 
banking  days.  (See  Commentary  and 
Qunment  Summary  of  "business  day" 
and  "banking  day"  definitions.)  The 
regulati<m  does  not  require  a  bank  to  be 
open  on  every  business  day,  but  only  to 
update  its  ATMs  by  the  start  of  every 
business  day. 

fcj  Effect  on  policies  of  depositary 
bank.  Section  229.19(c)  of  the  proposed 
regulation  provided  that  the  regulation 
does  not  prohibit  a  bank  &t>m  providing 
better  availalnlify  &an  is  required  by 
the  regulation.  The  paragrai^  also 
provided  that  the  regulation  does  not 
affect  a  bank's  right  to  accept  or  reject  a 
check  for  deposit  to  revoke  provisional 
setdement  of  a  check;  charge  back  the 
customer's  account  for  a  check  based  on 
return  of  the  check  or  receipt  of  a  notice 
of  nonpayment  or  daim  a  refund  of 
provisional  credit  and  to  charge  back 
funds  made  available  to  a  customer  for 
an  electronic  payment  for  which  the 
bank  has  not  received  actuaUy  and 
finally  collected  funds.  Furthermore,  the 
paragraph  provided  that  the  regulation 
does  not  require  a  bank  to  open  or 
otherwise  make  its  facilities  available 
for  customer  transactions  on  a  given 
business  day.  In  addition,  the  proposed 
regulation  provided  that  {  229.19(c)  does 
not  supersede  any  policy  of  a  bank  that 
limits  the  amount  of  cash  a  customer 
may  withdraw  at  an  ATM  or  staffed 
teller  station  on  any  one  day,  as  long  as 
that  policy  is  applied  without 
discrimination  to  all  customers,  is  not 
dependent  on  the  time  the  funds  have 
been  deposited  in  the  account  as  long 
as  the  funds  have  been  on  deposit  for 
the  time  periods  specified  in  die 
regulation's  schedules,  and  is  related  to 
security  requirements  or  bonding 
limitations  of  the  bank. 

The  Board  received  48  comments  on 
S  229.19(c).  Forty-six  commenters 
objected  to  the  nondiscrimination 
requirements  of  the  paragraph.  I^e 
commenters  stated  that  banks  impose 
different  ATM  withdrawal  limits  on 
customers  based  on  creditworthiness, 
account  history,  or  other  similar  factors. 
The  commenters  asked  that  the 
regulation  continue  to  allow  banks  to 
give  higher  withdrawal  limits  at  ATMs 
for  established  good  customers.  The 
Board  has  revised  the  regulation  and 
Commentary  to  provide  ^t  the 
nondiscrimination  requirements  apply 
only  to  withdrawal  requests  made  in 


person  to  an  employee  of  the  depositary 
banL  not  to  withdrawals  from  ATMs.  In 
addition,  the  final  regulation  and 
Commentary  have  been  revised  to  allow 
a  bank  to  limit  for  operational  reasons, 
cash  withdrawals  made  over  the 
counter. 

Two  commenters  asked  whether  a 
bank's  common  law  right  to  dose  an 
account  is  affected  by  the  regulation. 
Similarly,  one  commenter  asked 
whether  the  regulation  preserved  a 
bank's  right  of  set-off.  Nothing  in  the 
regulation  revokes  these  rights. 

(d)  Use  of  calculated  availability. 
Section  229.19(d)  of  the  proposed 
regulation  provided  diat  a  depositary 
bank  may  provide  avaUabiUty  to,  and 
begin  to  accrue  interest  on,  its 
nonconsumer  accounts  based  on  a 
sample  of  checks  that  represents  the 
average  composition  of  the  customer's 
deposits,  provided  that  the  terms  for 
availability  or  interest  payment  based 
on  the  sample  are  equivalent  to  or  more 
prompt  than  the  availability  and  interest 
payment  requirements  of  the  regulation. 

The  Board  received  one  comment 
from  a  commercial  bank,  on  {  229.19(d). 
The  commenter  asked  that  the  Board 
provide  guidelines  on  how  often  a  bank 
should  revise  its  calculated  availability 
and  how  a  proper  check  sample  should 
be  selected.  The  Board  does  not  believe 
more  specifidty  is  required,  as  long  as 
the  depositary  bank  bases  its  calculated 
availability  on  the  customer's  typical 
deposit  mix  and  updates  its  calculations 
if  die  typical  deposit  mix  changes. 

This  paragraph  has  been  revised  by 
deleting  references  to  payment  of 
interest  which  is  now  covered  by 
§  229.14(d].  The  Commentary  has  been 
revised  to  reflect  the  limitation  of  this 
paragraph  to  availability. 

(e)  Holds  on  other  funds.  Section 
229.19(e)  of  the  proposed  regulation 
provided  that  a  depositary  bank  that 
receives  a  check  for  deposit  in  an 
account  or  purchases  a  check  for  cash, 
other  dian  a  check  drawn  on  that  bank 
and  presented  over  the  counter  for 
payment  in  cash,  may  place  a  hold  on 
any  funds  of  the  customer  at  the  bank  if 
the  amount  of  funds  that  are  held  do  not 
exceed  the  amount  of  the  check,  and  the 
funds  are  made  available  for 
withdrawal  within  the  times  spedfied  in 
the  availability  schedules. 

The  Board  received  eight  comments 
on  9  229.19(e).  Three  commenters  agreed 
with  the  provision.  Five  commercial 
banks  asked  the  Board  to  darify  that  the 
provision  does  not  apply  to  holds  that  a 
bank  puts  on  funds  for  reasons  other 
than  protecting  itself  from  returned 
checks.  Under  the  definition  of 
"available  for  withdrawal"  in  {  229.2(d), 
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funds  are  considered  available  for 
withdrawal  even  though  they  cannot 
actually  be  withdrawn  due  to  a  court 
order  or  other  legal  process.  {See 
Conunentary  discussion  on  S  229.2,  the 
definition  of  "available  for 
withdrawal.") 

(f)  Employee  training  and  compliance. 
Section  229.19(f)  of  the  proposed 
regulation  required  each  bank  to  provide 
a  statement  detailing  the  requirements 
of  Subpart  B  to  all  employees  who 
perform  duties  relating  to  the 
requirements  of  Subpart  B.  The 
proposed  regulation  also  required  each 
bai^  to  establish  procedures  to  ensure 
that  the  bank  complies  with  the 
requirements  of  Subpart  B  and  to 
provide  each  employee  who  performs 
duties  relating  to  Subpart  B  with  a 
statement  of  the  procedures  applicable 
to  that  employee.  In  addition,  the 
proposed  regulation  required  each  bank 
to  conduct  an  internal  review,  at  least 
once  each  year,  to  determine  its 
employees'  compliance  with  the 
procedures  the  bank  has  established 
under  9  229.19(f). 

The  Board  received  79  comments  on 
S  229.19(f).  Forty  commenters  requested 
that  the  Board  eliminate  the  requirement 
that  a  bank  must  provide  a  statement  to 
employees  of  both  the  requirements  of 
the  regulation  and  the  procedures 
estabUshed  by  the  bank  to  comply  with 
the  regulation.  The  commenters  asked 
that  the  banks  be  given  more  discretion 
in  training  their  staff.  The  final 
regulation  requires  only  that  a  bank 
inform  employees  how  they  should 
comply  with  the  regulation  but  need  not 
provide  a  separate  statement  describing 
the  provisions  of  the  regulation. 

Twenty-seven  commenters  requested 
that  the  Board  ehminate  the  internal 
review  requirement  because  such  a  i 
requirement  is  burdensome  and  not  I 
required  by  the  Act.  To  accommodate 
banks'  needs  for  flexibility  in  monitoring 
compliance  with  this  regulation,  the 
final  regulation  does  not  include  the' 
internal  review  provision.  I 

Twelve  commenters  asked  the  Board 
to  provide  a  model  statement  which  the 
banks  could  give  to  their  employees. 
The  Board  has  not  provided  such  a 
statement  because  it  beUeves  that  each 
bank  needs  to  tailor  its  employee 
statements  to  its  own  operating  system. 

(g)  Effect  of  merger  transaction.  A 
new  paragraph  has  been  added  I 
providing  for  a  one  year  transition  I 
period  for  certain  sections  of  Subpart  B 
for  merged  banks.  (See  discussion  in 
Commentary  to  definition  of  "merger 
transaction."  S  229.2(t).) 


Section  229.20   Relation  to  state  law. 

(a)  In  general.  The  proposed 
regulation  provided  that  a  state  law  in 
effect  on  or  before  September  1, 1989. 
that  requires  funds  deposited  in  an 
account  at  a  state-chartered  bank  to  be 
made  available  for  withdrawal  in  a 
shorter  time  than  is  provided  by  the 
regulation,  shall  supersede  the 
provisions  of  the  regulation  to  the  extent 
that  the  state  law's  provisions  relate  to 
the  time  by  which  deposited  funds  are 
available  for  wi^drawal.  The  proposed 
regulation  also  provided  that  such  a 
state  law  shall  apply  to  all  federally- 
insured  banks  located  within  the  state. 
In  addition,  the  proposed  regulation 
provided  that  no  state  funds  availability 
law  that  becomes  effective  after 
September  1, 1989,  shall  supersede  the 
Act  and  Subparts  A  and  B  of  the 
regulation,  but  that  unamended 
provisions  of  state  law  shall  remain  in 
effect 

The  Board  received  27  comments  in 
response  to  proposed  \  229.20.  Three 
commenters  requested  that  the  federal 
law  govern  in  all  cases  to  avoid 
confusion.  One  trade  association 
pointed  out  that  if  the  federal  law  did 
not  preempt  all  state  laws,  banks  with 
multi-state  operations  would  be  forced 
to  acquire  separate  computer  systems 
for  each  state.  The  intent  of  the  Act  is  to 
provide  customers  with  prompt  funds 
availability;  it  would  be  contrary  to  this 
intent  to  allow  the  federal  law  to 
preempt  state  laws  which  provide  faster 
availability.  The  Act  explicitly  provides 
(in  section  608(a])  that  state  laws  in 
effect  on  September  1. 1989,  that 
improve  on  the  federal  availability 
schedules,  shall  supersede  the  federal 
schedules.  Therefore,  the  final 
regulation  has  retained  this  provision. 

One  savings  and  loan  institution 
commented  8iat  all  federally-insured 
banks  should  be  required  to  follow 
federal  law,  regardless  of  state  law 
provisions.  A  trade  association  stated 
the  opposing  view  that  all  banks  within 
one  state,  both  state  and  federally- 
insured,  should  be  subject  to  the  same 
laws.  Section  608(a)(2)  of  the  Act  and 
S  229.2Q(a)(2)  of  the  regulation  explicitly 
provide  that  federally-insured  banks  are 
subject  to  the  provisions  of  state  law 
that  supersede  federal  law.  The 
Commentary  to  8  229.20  has  been 
revised  to  clarify  that  if  a  state  law 
provides  shorter  availability  only  for 
deposits  in  accounts  in  certain 
categories  of  banks,  such  as  commercial 
banks,  the  superseding  state  law 
continues  to  apply  only  to  those 
categories  of  banks,  rather  than  to  all 
federally-insured  banks  in  the  state. 


Four  commenters  pointed  out  that 
some  state  availability  laws  cover 
nontransaction  accounts.  The 
commenters  predicted  that  having  a 
state  law  diat  applies  to  tataa  accounts 
and  a  federal  law  that  applies  to  others 
would  create  much  confiision  for  banks 
and  customers.  The  Act  and  the 
regulation  provide  the  states  with  one 
year  after  the  Act  and  regulation  take 
effect  to  make  changes  to  state  laws 
governing  transaction  accounts.  A  state 
may  make  amendments  to  availability 
laws  governing  nontransaction 
accounts,  such  as  savings  or  time 
deposits,  at  any  time. 

(b),  (c).  and  (d)  Preemption  of 
inconsistent  state  law  and  preemption 
standards.  The  proposed  regulation 
provided  that  except  as  provided  in 
paragraph  (a),  the  Act  Subpart  B.  and, 
in  connection  therewith.  Subpart  A  of 
the  regulation  supersede  any 
inconsistent  provision  of  state  law.  The 
proposed  regulation  also  provided  that 
any  interested  party  may  request  that 
the  Board  make  a  preemption 
determination.  The  regulation  then 
defined  an  inconsistent  state  law.  for  the 
purposes  of  preemption  determinations, 
as  one  that  provides  for  longer 
availability  schedules  than  those 
required  by  the  Act  or  one  that  provides 
an  exception  that  addresses  the  same 
type  of  risk  as  the  exceptions  in  the 
regulation,  but  is  a  different  exception  or 
allows  a  different  exception  hold  period. 

One  commercial  bank  commented 
that  federal  law  should  preempt  state 
disclosure  provisions  as  well  as 
availability  schedules.  The  Board 
believes  that  the  disclosure  provisions 
of  the  Act  and  regulation  supersede 
state  disclosure  provisions  with  respect 
to  accounts.  Section  606(b)  of  the  Act 
provides  that  except  for  state 
availability  laws  in  effect  by  September 
1, 1989,  the  Act  and  regulations 
prescribed  under  the  Act  shall 
supersede  any  provision  of  the  law  of 
any  state  which  is  inconsistent  with  the 
Act  or  such  regulations.  The  Board  has 
revised  the  relation  and  Commentary 
to  provide  that  a  state  law  may  be 
inconsistent  with  federal  law  ff  it 
provides  for  disclosures  or  notices 
concerning  availability  provisions  of 
state  law  relating  to  accounts.  As 
explained  in  the  Commentary,  however, 
state  disclosure  laws  that  apply  to 
deposits  other  than  accounts,  such  as 
savings  or  time  deposits,  are  not 
inconsistent  with  the  Act  or  the 
regulation. 

Two  commercial  banks  commented 
that  the  proposed  regulation  was 
unclear  about  whether  an  entire  body  of 
state  law  would  be  preempted  or  just 


that  part  diat  contained  an 
inconsistency.  One  of  the  commenters 
prefmed  the  former  interpretation  and 
one  the  latter.  Under  the  final  regulation, 
if  a  provision  of  any  state  law  is 
inconsistent  with  the  Act  and  the 
regulation  under  certain  circumstances, 
the  entire  provision  of  state  law  is 
superseded.  The  Board  realizes  diat  in 
some  cases,  a  state  law  might  provide 
faster  availability  than  the  federal  law 
for  some  deposits  and  slower  for  others 
and  that  preempting  the  entire  state  law 
will  eliminate  the  faster  availability.  The 
Commentary  to  the  final  regulation 
explains  that  superseding  these  state 
laws  in  their  entirety  avoids  the 
necessity  of  forming  very  complex 
hybrids  of  state  and  federal  law  that 
could  not  have  been  contemplated  by 
the  state  or  federal  legislatures. 

One  trade  association  asked  the 
Board  to  clarify  that  shorter  state  holds 
should  supersede  federal  law  only  as  to 
categories  of  checks  defined  by  federal 
law.  It  would  be  possible  for  a  state  law 
to  give  faster  availability  than  federal 
law  to  a  certain  type  of  check  (e.g.,  an 
in-state  check)  tiiat  is  not  a  separate 
category  of  check  under  the  federal  law. 
Such  a  state  law  would  supersede 
federal  law  for  all  in-state  checks, 
whether  the  checks  are  local  or  nonlocal 
under  the  federal  law. 

The  Commentary  has  also  been 
revised  to  indicate  that  state  law  may 
supersede  federal  law  even  if  no 
preemption  determination  has  been 
issued  by  the  Board. 

Section  229.21    Civil  liability. . 

The  proposed  regulation  provided  that 
a  depositary  bank  that  fails  to  comply 
with  Subpart  B  or  any  state  law  that 
supersedes  Subpart  B  would  be  subject 
to  dvil  liability  for  damages  to  the 
injured  party  or  for  class  action  awards. 
In  addition,  the  proposed  regulation 
provided  that  a  hark  is  not  Uable  if  it 
demonstrates  by  a  preponderance  of 
evidence  that  the  violation  was  not 
intentional  and  resulted  from  a  bona 
fide  error,  notwithstanding  the 
maintenance  of  procedures  reasonably 
adapted  to  avoid  any  such  error.  The 
proposed  regulation  also  provided  that 
any  actions  under  §  229.21  could  be 
brought  in  any  U.S.  District  Court,  or  in 
any  other  court  of  competent 
jurisdiction,  within  one  year  after  the 
violation  occurred.  Furthermore,  under 
the  proposed  regulation,  a  bank  would 
not  incur  liability  if  it  acted  in  good  faith 
reliance  on  a  Board  rule,  regulation,  or 
interpretation.  Section  229.21  would  not 
apply  to  claims  arising  under  Subpart  C 
or  to  actions  for  wrongful  dishonor. 
Finally,  S  229.21  would  require  banks  to 
retain  records  evidencing  their 


compliance  with  Subpart  B  for  at  least 
two  years. 

The  Board  received  17  comments  in 
response  to  proposed  S  229.21.  One 
commenter  asked  that  the  Uability 
provisions  be  delayed  for  one  year  to 
allow  the  banks  to  have  a  transition 
period  to  adapt  to  the  new  schedules. 
The  Act  (section  613)  specifies,  however, 
that  the  civil  liability  provisions  are  to 
take  effect  on  September  1, 1988.  at  the 
same  time  as  the  rest  of  Subpart  B.  The 
regulation  follows  the  effective  dates  as 
set  forth  in  the  Act. 

One  conmiercial  bank  asked  if  the 
Federal  Reserve  Banks  are  subject  to  the 
same  liability  provisions  as  depositary 
banks  under  Subpart  B.  As  explained  in 
the  definition  of  "bank"  and  the 
accompanying  Commentary,  a  Federal 
Reserve  Bank  is  not  a  bank  for  purposes 
of  Subpart  B,  and  therefore,  is  not 
subject  to  the  liability  provisions  of 
S  229.21.  The  Federal  Reserve  Banks  do 
not  receive  a  competitive  advantage  vis- 
a-vis other  correspondent  banks 
because  the  regulation  does  not  apply  to 
interbank  accounts  held  by 
correspondent  banks  other  than  the 
Federal  Reserve  Banks. 

One  commercial  bank  requested  that 
the  Board  delete  the  reference  to  state 
law  in  the  UabiUty  section  because  the 
federal  government  cannot  create  a 
private  right  of  action  under  a  state  law. 
The  reference  to  state  law  remains  in 
the  final  regulation,  and  the 
Commentary  has  been  revised  to  clarify 
that  the  regulation  creates  liability  only 
for  those  state  laws  that  supersede 
federal  law  and  thereby  become,  in 
effect  the  federal  law. 

Two  commercial  banks  asked  that  the 
Board  give  additional  guidance  on  what 
constitutes  a  bona  fide  error.  The  Board 
believes  that  the  determination  of  a  ' 
bona  fide  error  is  based  on  the  facts  of 
each  particular  case,  but  has  expanded 
the  Commentary  to  include  an  example 
of  a  bona  fide  error. 

One  commenter  asked  that  the  Board 
clarify  that  the  regulation  confers 
subject  matter  jurisdiction,  not  personal 
jurisdiction  or  venue.  The  Commentary 
has  been  amended  accordingly. 

Seven  commenters  responded  to  the 
record  retention  requirement  Five 
commenters  asked  that  the  Board 
specify  what  records  should  be  kept 
One  commenter  believed  that  the 
requirement  was  overly  burdensome  for 
the  banks,  and  another  suggested  that 
the  burden  of  proof  for  violations  be  on 
the  customer  so  that  the  bank  can  avoid 
costly  documentation  and  record 
retention.  The  Board  believes  that 
depositary  banks  are  better  suited  to 
keeping  records  of  their  compliance  ^th 


the  regulation  than  are  the  customers  of 
the  depositary  bank.  The  regulation  is 
not  specific  as  to  what  records  must  be 
kept  to  allow  each  bank  to  tailor  its 
record  retention  to  its  own  operations. 
The  Commentary  to  the  final  regulation 
explains  that  a  bank's  records  should 
show  that  its  procedures  reasonably 
ensure  the  customer's  receipt  of  required 
notices  and  disclosures. 

One  savings  and  loan  institution  made 
several  comments  on  {  229.21.  The 
commenter  asked  that  the  Board  define 
"preponderance  of  the  evidence." 
Because  the  phrase  is  a  legal  term  of  art. 
the  Board  believes  that  such  a  definition 
is  unnecessary. 

The  commenter  also  requested  that 
the  Board  not  allow  a  plaintiff  to  recover 
against  a  bank  under  both  federal  and 
state  law.  As  explained  above,  if  a  state 
law  preempts  the  regulation,  the  state 
law  becomes,  in  effect,  the  federal  law. 
Therefore,  there  can  be  no  duplicative 
violations  as  described  by  the 
commenter. 

The  commenter  also  raised  two  other 
issues.  One  issue  was  whether  a 
defendant  sued  in  state  court  under 
S  229.21  can  remove  the  case  to  a 
federal  court  The  other  issue  was 
whether  a  person  may  use  a  bank's 
failure  to  comply  with  Subpart  B 
defensively  in  the  bank's  collection  suit 
where  the  bank's  action  is  commenced 
more  than  one  year  after  the  occurrence. 
The  Board  beUeves  that  the  resolution  of 
these  issues  depends  on  the  facts  of  the 
particular  case  and  that  such  questions 
are  best  left  to  the  courts. 

The  final  regulation  has  been  revised 
to  apply  the  provisions  of  \  229.21  to  any 
bank,  rather  than  any  depositary  bank. 

Effective  Date  of  Subpart  C.  Forty-one 
commenters  requested  that  the  effective 
date  of  Subpart  C  of  Regulation  CC  be 
delayed  beyond  September  1, 198&  Of 
the  41  commenters  who  requested  a 
delay  in  the  effective  date,  nine 
specifically  stated  that  additional  time 
would  be  necessary  to  comply  with  the 
indorsement  standard,  and  four 
indicated  that  it  would  be  difficult  and 
expensive  for  banks  to  modify  their 
return  item  operations  by  September  1, 
1988.  Six  commenters  suggested  that 
Subpart  C  should  be  extended  by  one 
year,  two  requested  90  days,  one 
suggested  six  months,  and  one  suggested 
60  days. 

In  response  to  the  specific  concerns 
raised  by  the  commenters,  the  Board 
adopted  a  modified  indorsement 
standard  on  April  4, 1988,  so  that  banks 
would  have  more  lead  time  to  comply 
with  the  new  requirements.  The  final 
standard  is  more  flexible  than  the 
proposed  standard,  thereby  minimizing 
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the  operational  and  cost  impact  The 
objective  of  the  September  1, 1988. 
effective  date  is  to  implement 
improvements  to  the  check  return 
system  simultaneously  with  the 
implementation  of  the  funds  availability 
schedules,  in  order  to  reduce  the  risk  to 
the  depositary  bank  that  a  check  would 
be  returned  after  funds  have  been 
withdrawn.  Therefore,  the  Board 
decided  to  implement  Subpart  C  as  well 
as  Subparts  A  and  B.  of  Regulation  CC 
on  September  1, 1988. 

Section  229.30    Paying  bank's 
responsibility  for  return  of  checks. 

(aj  Return  of  checks.— Expeditious 
Return  Rule.  A  total  of  155  comments 
were  received  on  the  proposal  to  require 
the  paying  bank  to  return  unpaid  checks 
expeditiously.  The  proposed  standard 
for  determining  whether  return  of  a 
check  was  expeditious  was^iased  on 
how  a  "similariy  situated  bank"  would 
handle  a  forward  collection  check  of  the 
same  dollar  amount  drawn  on  the 
depositary  bank.  The  Board  requested 
comment  on  whether  the  duty  of  the 
paying  bank  should  be  stated  in  a  more 
concrete  manner,  e.g..  a  paying  bank 
must  return  a  check  so  that  it  reaches 
the  depositary  bank  on  the  second 
business  day  foUowing  the  day  of 
presentment  for  local  checks  and  the 
third  business  day  following  the  day  of 
presentment  for  nonlocal  checks. 

Fifty  commenters  supported  the  rule 
as  proposed,  with  the  forward  collection 
test  as  the  standard  for  expeditious 
return,  rather  than  basing  the  standard 
on  returning  the  check  in  a  specified 
number  of  days.  Many  conunenters 
indicated  that  a  standard  based  on  a 
specific  number  of  days  for  the  return  to 
reach  the  depositary  bank  would  be 
inappropriate  because  the  paying  bank 
loses  control  of  the  timing  of  the  return 
process  after  the  returned  check  is 
dispatched  by  the  paying  bank. 

Most  of  the  commenters  who 
expressed  concern  with  the  proposed 
regulation  believed  that  the  concept  of 
requiring  a  paying  bank  to  complete  the 
return  process  in  an  expeditious  manner 
was  not  clear.  Thirty-nine  commenters 
suggested  that  the  standard  be  more 
specific  in  order  to  avoid  possible 
litigation  for  claims  of  late  return 
against  the  paying  bank. 

Twenty-five  commenters  suggested 
that  the  concept  of  return  by  expeditious 
means  could  be  retained,  but  that  an 
alternative  be  provided  that  would 
incorporate  a  more  specific  time  frame 
for  completing  the  return  process.  The 
provision  of  a  specific  time  frame  would 
provide  a  "safe  harbor"  within  which  a 
paying  bank  could  plan  and  conduct  its 
return  item  operations.  Commenters 
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suggested  several  different  alternatives. 
Twelve  conunenters  suggested  that  the 
standard  require  the  paying  bank  to 
select  a  method  and  route  of  return  so 
that  the  returned  check  ordinarily  would 
reach  the  depositary  bank  within  two 
business  days  following  the  date  of 
presentment  for  local  checks  and  four 
business  days  for  nonlocal  checks. 
Thirteen  commenters  suggested  a  two 
business  day/three  business  day 
standard  for  local  and  nonlocal  checks, 
respectively.  Several  commenters 
suggested  that,  even  when  the  standard 
specifies  a  set  number  of  days  for  the 
returned  checks  to  reach  the  depositary 
bank,  the  standard  should  not  impose  a 
duty  on  the  paying  bank  for  actions 
beyond  the  control  of  the  paying  bank. 

in  response  to  the  commenters' 
concerns  about  the  uncertainty  of  the 
forward  collection  test  contained  in  the 
proposal  the  final  rule  provides  a  two- 
day/four-day  test  as  an  alternative 
which  the  paying  bank  may  use  to 
comply  with  its  duty  to  return  a  check  in 
an  expeditious  manner.  This  test 
specifies  time  limits  within  which  the 
depositary  bank  must  receive  a  returned 
check  after  the  check  has  been 
presented  for  payment  to  the  paying 
bank.  The  two-day/four-day  test 
provides  that  a  paying  bank  must  return 
the  check  so  that  it  would  normally  be 
received  by  the  depositary  bank  within 
specified  times,  depending  on  whether 
the  paying  bank  is  a  local  paying  bank 
or  a  nonlocal  paying  bank  with  respect 
to  the  depositary  bank.  For  a  local 
paying  bank,  the  check  is  returned 
expecfitiously  if  it  is  returned  to  the 
depositary  bank  by  4:00  p.m.  (local  time 
of  the  depositary  bank)  of  the  second 
business  day  after  the  banking  day  on 
which  the  check  was  presented  to  the 
paying  btmk.  For  a  nonlocal  paying 
bank,  the  deadline  to  complete  the 
return  is  4:00  p.m.  of  the  fourth  business 
day  after  the  banking  day  on  which  the 
check  was  presented  to  the  paying  bank. 
The  rule  retains  the  forward  collection 
test  from  the  proposal  with  certain 
modifications  so  that  a  paying  bank 
satisfies  its  duty  of  expeditious  return  if 
it  meets  either  \he  two-day/four-day  test 
or  the  forward  collection  test 

Thirty-one  commenters  believed  the 
"similarly  situated  bank"  concept  was 
confusing,  ambiguous,  or  vague.  One 
commenter  stated  that  the  similarly 
situated  bank  standard  is  at  best 
ambiguous  and  at  worst  not 
determinable  because  in  many  areas 
there  are  no  other  banks  of  similar  size. 
Some  commenters  stated  that  use  of 
such  a  standard  would  create  the  kind 
of  uncertainty  that  is  likely  to  result  in 
dispute  and  litigation.  A  trade 
association  stated  that  the  similarly 


situated  bank  criterion  was  unclear  and 
would  prove  to  be  unworkable.  It  was 
suggested  that  the  standard  should  be 
based  on  how  the  paying  bank,  not  a 
similariy  situated  bank,  would  handle  a 
forward  collection  check  of  the  same 
dollar  amoimt  drawn  on  the  depositary 
bank. 

Under  the  forward  collection  test  the 
determination  of  what  constitutes 
expeditious  return  is  based  on  a 
community  standard  for  the  handling  of 
forward  collection  checks.  Under  the 
proposal,  if  a  bank  handled  forward 
collection  checks  less  expeditiously  than 
the  community  standard,  it  must 
improve  its  procedures  for  handling 
returns,  but  a  bank  that  uses  a  more 
expeditious  means  of  handling  forward 
collection  checks  could  not  use  the  less 
efficient  community  standard. 
Commenters  stated  that  this  rule 
penalized  banks  that  use  highly  efficient 
means  for  forward  collection,  such  as 
direct  send  arrangements,  that  are  not 
used  by  similarly  situated  banks,  by 
holding  these  banks  to  a  higher  standard 
for  returns.  The  final  regulation  provides 
that  banks  with  highly  efficient  means 
of  forward  collection  of  checks  drawn 
on  a  particular  depositary  bank  are  not 
required  to  use  that  means  for  returned 
checks,  if  similarly  situated  banks  use 
less  efficient  means. 

In  order  for  paying  banks  to  determine 
what  the  expeditious  return  rule  means 
for  a  particular  check,  the  proposed  rule 
indicated  that  returned  checks  be 
handled  like  a  check  received  for 
deposit  by  the  paying  bank  before  noon 
on  the  day  following  presentment  Some 
commented  suggested  the  "before 
noon"  language  be  deleted  because  it  is 
difficult  for  banks  to  determine  whether 
checks  were  deposited  before  or  after 
noon  for  establishing  compliance  with 
the  expeditious  means  standard  in  case 
of  a  disputed  return.  Other  commenters 
suggested  that  "before  noon"  be 
modified  to  state  "by  noon."  One 
conuienter  stated  that  the  noon 
requirement  penalized  banks  with  ecu'ly 
afternoon  dispatch  of  forward  collection 
chedcs  because  the  processing  time 
available  to  them  is  compressed.  The 
regulation  has  been  revised  to  state  "by 
noon." 

Some  commenters  suggested 
clarification  as  to  how  the  paying  bank 
would  receive  compensation  bom  the 
returning  bank,  and  the  methods  by 
which  returning  banks  would 
compensate  each  other.  One  commenter 
suggested,  in  light  of  the  concerns 
raised,  that  this  section  of  the  regulation 
be  monitored  and  revisited,  if  necessary, 
before  1990.  Payment  for  returned 


checks  by  returning  banks  is  addressed 
by  §  229.31(c). 

Return  tq  a  Collecting  Bank.  The 
.  proposal  permitted  a  paying  bank  to 
retiun  a  dieck  to  a  bank  that  handled 
the  check  for  forward  collectidn. 
Commenters  objected  to  imposing 
expeditious  return  responsibilities  on 
banks  that  do  not  agree  to  offer  returned 
check  services.  In  the  final  regulation, 
the  Board  added  paragraph  229.30(b), 
"Unidentifiable  depositary  bank. "  "iTiis 
paragraph  limits  the  right  of  a  paying 
bafik  to  return  a  check  to  a  prior 
collecting  bank  that  does  not  hold  itself 
out  as- a  returning  bank  to  circumstances 
in  which  the  paying  bank  cannot 
identify  the  depositary  bank  with 
respect  to  a  given  check,  or  where  the 
bank  cannot  obtain  payment  for  the 
returned  checK  from  the  depositary 
bank.  (See  discussion  of  9  229.35(b).) 
This  paragraph  also  clarifies  the  duties, 
rights,  and  responsibilities  of  paying 
banks  when  they  cannot  identify  the 
depositary  bank  from  the  indorsements 
on  the  returned  check.  The  Board 
expects  these  cases  to  be  infrequent 
Return  of  checks  under  this  section  is 
not  subject  to  the  requirements  for 
expeditious  returii  by  the  paying  bank, 
although  the  returned  check  remains 
subject  to  the  midnight  deadline. 

Notice  of  Nonpayment  The  proposed 
regulation  allowed  the  paying  baidc  to 
meet  its  expeditious  return  duty  by 
sending  a  notice  of  nonpayment  and 
then  returning  the  physical  check  in  a 
reasonably  prompt  maimer.  The  Board 
requested  comment  on  whether  this 
option  should  be  available  as  an 
alternative  to  expeditious  return  of  the 
physical  check. 

One  hundred  ninety-one  commenters 
commented  on  allowing  notice  of 
nonpayment  as  an  effective  alternative 
to  expeditious  return  of  the  physical 
check.  One  hundred  twenty  commenters 
objected  to  this  alternative,  based  on  the 
fact  that  these  notices  would  be 
insufficient  to  meet  the  needs  of  the 
depositary  bank.  Forty-two  conunenters 
indicated  that  although  the  notice 
would  be  a  beneficial  addition,  it  should 
not  replace  an  expeditious  return  of  the 
check  itself.  The  inaccuracy  of  notices 
was  an  underlying  reason  for 
opposition,  expressed  explicitly  by  17 
commenters.  One  commenter  stated  that 
30  percent  of  all  notices  currently 
received  are  inaccurate,  and  another 
commenter  indicated  that  20  percent  of 
notices  received  today  are  inaccurate. 
Three  commenters  stated  that  notice  as 
a  means  of  expeditious  return  would 
unnecessarily  clutter  the  natimi's  wire 
notification  systems.  Twenty-four 
commenters  stated  that  these  notices 


would  result  in  settlement  problems 
between  banks  and  their  customers  or 
between  retiuning  and  depositary 
banks.  Two  commenters  requested  that 
banks  be  allowed  to  place  extended 
hold  periods  on  funds  until  the  physical 
check  is  received.  Thirty  respondents 
commented  that  notices  should  only  be 
allowed  for  exception  circiunstances. 
Sixteen  commenters  expressed  a  fear 
that  allowing  notice  would  remove  the 
incentive  for  a  paying  bank  to  deliver 
the  returned  check  in  a  timely  manner. 
Eleven  commenters  indicated  that  notice 
should  only  be  permitted  on  latge-dollar 
checks. 

Thirty-eight  commenters  were  in  favor 
of  notice  as  a  means  of  expeditious 
return,  and  33  had  mixed  reactions. 
Twen^-eight  of  the  commenters  that 
had  mixed  reactions  specifically  stated 
that  notice  as  a  means  of  expeditious 
return  would  only  be  acceptable  if  the 
returned  check  followed  within  a 
specified  time  period,  usually  two  to 
four  days.  One  commenter  supported  the 
provision  because  it  allows  for  a 
cheaper  but  timely  return  of  the  physical 
check;  one  commenter  favored  the 
provision  because  it  compensates  for 
imavoidable  delays  in  the  return  of  the 
physical  returned  check;  one  commenter 
favored  the  incentive  that  these  notices 
create  for  conversion  to  tnmcation;  one 
commenter  stated  that  depositary  banks 
do  not  need  the  returned  check  at  all 
and  that  the  notice  alone  is  sufficient 
and  two  commenters  supported  the 
provision  because  it  gives  paying  banks 
options  as  to  a  means  of  return. 

Many  of  the  comments  made  on 
notice  of  nonpayment  as  an  alternative 
to  expeditious  return  also  referred  to 
9  229.30(f).  "Notice  in  lieu  of  return. " 
There  appeared  to  be  some  confusion 
between  the  two  provisions.  Notice  as 
an  alternative  to  expeditious  return 
offers  paying  banks  the  opportunity  to 
notify  the  depositary  bank,  in  an 
expeditious  manner,  of  a  returned  check 
rather  than  send  the  physical  returned 
check  in  the  same  expeditious  manner; 
the  returned  check  would  follow  in  a 
reasonably  prompt  manner.  Notice  in 
lieu  of  return,  on  the  other  hand,  allows 
for  notice  to  be  delivered  when  a  check 
is' lost  or  otherwise  unavailable.  See 
discussion  of  9  229.30(f),  "Notice  in  lieu 
of  return." 

Public  comment  on  notice  of 
nonpayment  as  a  means  of  expeditious 
return  indicated  that  such  a  provision 
would  impose  operational  burdens  on 
depositaiy  banks,  such  as  settlement 
problems,  delays  in  receiving  the 
physical  returned  check,  and  inaccurate 
information.  The  comments  indicated 
that  these  inefficiencies  would  not  be 


offset  by  the  benefits  of  allowing  such 
notification.  Because  the  benefits  of  the 
notice  alternative  are  uncertain,  the 
Board  eliminated  notice  of  nonpayment 
as  cm  option  for  meeting  the  duty  of 
expeditious  return. 

Paying  bank's  preparation  of 
Qualified  Returned  Checks  (QRCsJ.  A 
total  of  131  comments  were  received  on 
the  question  of  whether  the  paying  bank 
should  be  required  to  prepare  QRCs  for 
returns  being  sent  through  a  returning 
bank.  Seventy-one  of  the  commenters 
opposed  requiring  paying  banks  to 
prepare  QRCs.  Most  commenters  based 
their  opposition  on  the  cost  involved, 
and  stated  that  the  paying  bank  should 
be  allowed  to  make  its  own  decision  to 
minimize  costs.  Smaller  banks  in 
partioilar  noted  that  such  a  requirement 
could  prove  operationally  infeasible  and 
exceptionally  expensive. 

Some  commenters  noted  that  it  may 
not  be  necessary  to  prepare  a  QRC  in 
order  to  return  a  check  expeditiously. 
One  commenter  opposed  Uie 
requirement  that  paying  banks  be 
required  to  prepare  QRCs  because  it 
believes  that  the  regulation  should  avoid 
an  potential  delays  in  seeking  to  fashion 
an  expeditious  return  system. 

There  were  54  responses  in  favor  of 
requiring  paying  banks  to  prepare  QRCs 
for  all  retiuned  checks  sent  to  rettiming 
banks.  Many  of  the  commenters, 
especially  smaller  banks,  responded 
favorably  oh  the  premise  that 
preparation  of  QRCs  by  paying  banks 
would  expedite  the  return  process.  One 
commenter  noted  that  most  banks  have 
some  type  of  encoding  equipment  and 
because  QRCs  speed  the  return  process, 
paying  banks  should  be  required  to 
qualify  returned  checks.  Some 
commenters  noted  that  the  indorsement 
standard  must  be  in  place  before  such  a 
requirement  is  imposed.  Some 
commenters  argued  that  an  extra  day 
should  be  granted  to  paying  banks  to 
prepare  QRCs,  similar  to  the  extra  day 
proposed  in  9  229.31  to  allow  retiuming 
bai^  to  prepare  QRCs  destined  to 
other  returning  banks. 

Under  the  final  regulation,  a  paying 
bank  may,  but  is  not  required  to,  convert 
the  returned  check  to  a  qualified 
returned  check.  The  Board  believes  that 
Tfewuring  all  paying  banks  to  prepare 
QRCs  is  not  warranted  at  this  time. 
When  the  indorsement  standard  is  fully 
implemented,  the  preparation  of  QRCs 
will  be  less  difficult  Further,  the 
importance  of  preparing  QRCs  early  in 
the  return  process  may  increase  when 
the  statutory  schedules  are  reduced  in 
1990. 

Eight  commenters  suggested  that  the 
paying  bank  should  be  allowed  an  extra 
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day  to  pcepare  a  Q^C  becaoae  it  is 
imnutnial  to  the  ^peaitaty  book  which 
inatitutiaii  prapand  the  (^lic  as  k»g  as 
the  returned  check  ia  net  d^yad  in 
transit  One  commenter  noted  that  the 
paying  bank  is  the  first  bank  in  dir 
return  chain  and  should  logicaUy  be  the 
first  baidi  provided  with  aa  incentive  to 
create  a  qualified  tetum. 

Although  paying  banks  may  wish  to 
prepare  qualified  returned  checks 
because  they  will  be  handled  at  a  lower 
cost  by  returning  banks,  the  extension  is 
not  available  to  paying  buiks  because  a 
paying  bank  has  more  time  available  to 
dispatch  the  check.  Ordinarily,  paying 
banks  will  be  able  to  convert  a  check  to 
a  qualified  returned  check  any  time  after 
the  determination  is  made  to  return  the 
check  until  late  in  the  day  following 
presentment,  while  a  returning  bank 
may  receive  returned  checks  late  on  one 
day  and  be  expected  to  dispatch  them 
early  the  next  morning.  The 
Commentary  has  been  revised 
extensively  to  reflect  the  changes  to  the 
paying  bank's  duty  to  return  checks 
expeditiously.  This  paragraph  also  has 
been  amended  to  specify  the  MICK- 
encoding  requirements  of  QRCft.  These 
requirements  were  previously  in  the 
definition  of  QRC.  The  Commentary  also 
clarifies  that  an  encoding  error  does  not 
reenlt  in  failure  to  create  a  QRC 

(b)  Extension  of  deadline  for  small- 
doUar  checks.  A  total  of  187  comments 
were  leeetved  on  the  proposal  that 
paying  banks  be  given  die  option  to 
retam  checks  of  $100  or  less,  which  were 
to  be  returned,  for  two  business  days  in 
an  effort  to  obtain  payment  Under  the 
propoeal,  the  paying  bank  must 
reexamine  the  basis  for  nonpa]nment 
before  actually  retaming  the  check.  The 
objective  of  tlds  proposal  waa  to  reduce 
the  number  of  returned  diecks  that  must 
be  handled  by  the  check  coIIecti<» 
system. 

There  were  45  comments  in  favor  of 
the  propoaaL  One  trade  association 
stated  that  it  had  no  objection  to  this 
genoal  concept  btrt  was  not  confident 
that  the  two-day  extension  would  be 
lengthy  enough  to  make  a  significant 
difference  in  the  volume  of  retomed     ^ 
checks.  Some  of  the  comraratsra  liiat 
favored  the  pnqiasal  suggested  that  a 
retmxKd  check  held  in  an  effort  to 
obtain  payment  should  be  stamped 
"Presented  twice— do  not  redeposit"  if  it 
was  evoitnally  returned  to  the  i 

depositary  bank.  ■ 

One  hundred  twenty-eight 
conuaeBters  opposed  the  proposal,  and 
strong  oppositioB  was  voiced  by  sevcnJ 
smaUer  bf  nks.  One  commenter  stated, 
"Commtmity  banks  are  strongly  opposed 
to  aUewing  paying  biuiks  tha  option  to 
hold  cheeks  (^^09  or  less.  This  practice 


could  es^ose  the  small  baainess 
custoBier  af  the  depositary  bank  to 
imdue  riak  if  the  paying  bank  is  allowed 
thia  optioB.  Automatic  radapoait  by  the 
depositary  bank  is  the  only  ace^^teble 
alternative." 

Nine  comramters  said  this  precadure 
should  be  either  mandated  or 
eliminated,  but  should  not  be  aptkioal . 
because  of  the  uncertainty  regcoding 
whether  and  when  retucaed  checks  amy 
be  ratumad  to  them.  One  cfUBmaniar 
suggested  that  the  doUar  Bmit  o|  the 
returned  checks  to  be  held  should  be 
raised  to  $150;  one  commenter  suggested 
that  the  limit  be  reduced  to  $50;  and  one 
commenter  suggested  that  the  period  of 
hold  be  extended  to  three  dayv  Some 
commenters  suggested  that  banks 
should  not  hold  multiple  checks 
deposited  in  the  same  account  at  the 
same  bank. 

The  proposed  regulation's  provision  to 
extend  the  deadline  for  return  of  small- 
dollar  checks  did  not  generate  a  great 
deal  of  support  among  the  commenters. 
There  appeared  to  be  some  heaitation, 
even  among  the  supporters  of  the 
concept  with  respect  to  die  practical 
benefits  to  be  gained  at  this  time  fiom 
implementation  of  this  provision.  Based 
on  the  comments  received,  the  Board 
believes  that  extension  of  the  midnight 
deadline  for  these  small-dollar  checks  is 
not  warranted  at  tills  time,  and  that 
elimination  of  this  provision  will  not 
adversely  affect  the  efficiency  of  the 
returned  check  system.  Thus,  this 
provision  has  been  deleted  from  the 
final  regulation.  (The  paragraph  on 
returns  involving  unidentifiable 
depositary  banks  has  been  substituted 
in  its  place.)  The  Board  betteves  that  the 
concept  of  hokhng  smaU-dollar  checks 
has  the  potential  to  reduce  the  vohnne  of 
returned  checks  diat  must  be  handled 
and  will  woric  with  the  banking  industry 
to  explore  alternative  sdntions. 

(c)  Extension  of  deadline  for 
expedited  delivery.  Seventeen 
comments  were  received  on  the 
proposal  that  paying  banks  be  allowed 
to  extend  the  BHdnight  deadline  in  order 
to  send  returned  checks  by  courier 
provided  that  such  action  does  not  delay 
the  return  process.  All  of  the 
commmtsrs  generally  supported  the 
proposaL  One  commenter  suggested  that 
the  exception  should  only  apply  when  a 
bank  qualifies  the  returned  check  for 
high-speed  processing. 

One  commenter  anted  that  the  Beard 
explain  what  constitutes  a  "hig^ 
expeditious  means  of  tran^MMtation." 
for  the  purposes  of  the  extension  of  the 
midnight  deadline  requirement  The 
Commentary  addresses  this  issue, 
clarifying  that  highly  expeditiooa  means, 
of  transportation  paitaiiu  priararily  ts 


air  eemisr  anaagsineati  fruB  ^ 
coast  banks  to  east  coast  boiks. 

(d)  Ideatifieatiaa  of  mdunstf  cAodb  A 
total  of  46  resiMBass  woe  mcatvadon 
the  proposal  to  mnH  mBmhrtary  tha 
practice  of  iialiuathig  die  saaaBD  for 
return  on  the  ratumed  check*  All  of  the 
commenlcKS  generally  were  in  favor  of 
the  proposal  ts  identify  retucaed  checks 
as  islufBsd  checks.  Tlffea  coameotaEs 
stated  that  it  waa  uanecesaary  to  reqnire 
a  fetumed  efaedc  to  indicats  en  its  face 
that  it  is  a  "letnniad  chedt"  becansetfae 
reason  foriotum  ia  adequate  iodieatkni 
that  it  is  a  returned  check. 

The  ma^or  issue  raised  by  the 
commenters  was  whether  "refer  to 
maker"  constituted  a  "reeson"  sad  was, 
therefore,  an  allowable  reaaon  for  return 
under  dns  section.  Most  of  the  2Z 
commenters  th^  addressed  this  sabject 
believed  that  "refisr  to  maker"  was  an 
acceptable  reason  far  retam;  however, 
five  commentsrs  were  opposed  to 
allowing  the  osa  of  "refer  to  maker"  as 
an  acceptable  reason  for  retuRL  One 
commenter  recommended  that  a  check 
being  retomed  for  cause  have  that  causa 
cleariy  identified  and  that  the  regulation 
prohibit  "refer  to  maker"  or  sobm 
similar  wording  diat  does  not  predsefy 
identify  die  problem  to  the  depositary 
bank  and  its  cuatomer.  One  commenter 
oppoaed  Kamting  the  use  of  "tefer  to 
maker"  because  it  saw  no  benefit  to 
such  an  action.  Another  commenter 
pointed  out  potential  liabilify  problems 
with  affixing  a  specific  reason  for 
returning  a  check  and  stated  that  if  this 
proposed  requirement  is  adopted,  the 
regulation  should  specifically  provide 
that  "refer  to  maker^  is  acceptable. 

One  commenter  requested  that  a  hat 
of  accq>table  reasons  be  included  in  the 
Commentary.  The  Board  believes  that 
such  a  list  ia  unnecessary  and  mi^t 
prove  to  be  restrictivft  Another 
cwnmenter  asked  what  a  bank  could  do 
if  there  is  no  reesoa  stamped  on  a 
returned  check  when  it  is  reertved. 
Under  i  229.38,  s  pa3dng  bank  may  be 
liable  for  damages,  tf  any,  due  to  its 
failure  to  include  the  reason  for  return 
on  a  returned  check. 

The  Board  adopted  the  reydation  as 
proposed.  The  Conuaentaiy  has  been 
modified  to  provide  that  a  cbedc  is 
identified  ss  a  retnmed  check  by  a 
reason  for  return  stamp,  even  though  the 
stamp  does  not  specifically  state  that 
the  check  is  a  returned  chedt  A  reason 
sudi  as  "refer  to  maker*'  is  permissihle 
in  appRqrtiate  cases. 

(e)  Depositary  bank  witbaat  accounts. 
Two  ooanBeats  wen  received  on  the 
proposal  dart  cfaedia  beiog  returned  to 
banks  witfaeut  accounto  need  not  be 
returned  sspeditiousfy.  One  < 


concurred  with  the  proposal  as  stated. 
One  commenter  pointed  out  that  paying 
and  returning  banks  will  rarely  be 
certain  that  a  particular  depositary  bank 
does  not  maintain  accounts. 
Accordingly,  banks  will  not  be  able  to 
use  this  exception,  except  perhaps  as  a 
defense  after  the  fact  The  Board 
believes  that  paying  and  returning 
banks  in  a  given  local  area,  who  would 
be  most  likely  to  encounter  checks  being 
returned  to  a  bank  without  accounts, 
would  probably  be  aware  of  the  fact 
that  the  bank  has  no  accounts  and 
would  benefit  from  the  proposed  rule. 

The  Commentary  has  been  modified 
to  reflect  that  the  expeditious  return 
requirements  apply  to  checks  deposited 
into  a  Federal  Reserve  Bank,  Federal 
Home  Loan  Bank,  certain  industrial 
banks,  and  private  banks,  which  are  not 
depositary  banks  within  the  meaning  of 
Subpart  B  of  the  regulation,  but  do 
maintain  accounts. 

(f)  Notice  in  lieu  of  return.  The 
proposed  regulation  provided  that  if  a 
check  is  tmavailable  for  return,  a  paying 
or  returning  bank  can  send  in  its  place  a 
notice  in  lieu  of  return.  The  depositary 
bank  must  treat  this  notice  as  it  would  a 
returned  check.  The  proposed  regulation 
permitted  electromc  notices  in  lieu  of 
return.  Two  hundred  fourteen 
respondents  commented  on  the 
regulation's  provision  allowing  notice  in 
lieu  of  return.  One  hundred  ninefy-nine 
commenters  opposed  this  provision  as 
proposed,  and  five  commenters  had 
mixed  reactions.  Sixfy-eight  commenters 
indicated  that  all  notices  must  be 
followed  by  the  physical  checks, 
indicating  that  copies  are  insufficient 
and  75  commenters  specified  that 
notices  should  be  foUowed  by  either  the 
returned  check  or  a  copy.  Sixteen 
commenters  specifically  opposed 
allowing  notices  to  carry  dollar  value. 
Other  specific  comments  are  discussed 
in  conjunction  with  the  summary  of 
comments  on  {  229.30(a),  "Return  of 
checks  or  notice  of  nonpayment, " 
because  there  was  some  confusion 
among  commenters  regarding  the 
distinctions  between  the  two  provisions. 

Forty-six  commenters  responded  to 
the  question  on  whether  electronic 
notice  in  lieu  of  return  wouldcreate 
accounting  problems.  Thirty-four 
commenters  indicated  that  electronic 
notices  would  lead  to  significant 
accounting  and  reconciUation  problems. 
Most  commenters  indicated  that  the 
returned  check  or  at  least  a  copy  was 
necessary  when  settling  for  returned 
checks.  Since  the  returned  check  would 
not  be  available  in  circumstances  where 
notice  in  lieu  of  return  is  permitted 
some  commenters  noted  that  the         * 


regulation  should  require  the  return  of  a 
copy  of  the  check,  in  order  to  ease  the 
bmden  on  paying  banks. 

The  Board  modified  the  notice  in  lieu 
of  return  requirement  in  the  final 
regulation  and  Commentary  such  that  if 
a  check  is  lost  or  otherwise  unavailable 
for  return,  it  may  be  returned  by  sending 
a  copy  of  both  sides  of  the  chedc  or,  if 
such  a  copy  is  not  available  to  the 
paying  baiUc,  a  written  notice  of 
nonpayment  containing  the  information 
specified  in  S  229.33(b).  Thus,  electronic 
notice  has  been  excluded 

(g)  Reliance  on  routing  number.  A 
total  of  eight  comments  were  received 
on  the  proposal  to  permit  paying  banks 
to  rely  on  any  routing  number  of  the 
depositary  bank  as  it  appears  on  the 
check  in  the  depositary  bank's 
indorsement  or  in  magnetic  ink  in  a 
QRC.  The  paying  bank  must  act  in  good 
faith  but  does  not  have  to  resolve  any 
inconsistency. 

All  of  the  commenters  agreed  with  the 
proposal.  The  rule  was  adopted  as 
proposed  but  the  Commentary  has  been 
modified  to  delete  the  reference  to 
routing  numbers  appearing  on  QRCs  in 
magnetic  ink,  since  the  paying  bank 
does  not  receive  checks  drawn  on  it 
which  have  already  been  qualified. 

Section  229.31    Returning  bank's 
responsibility  for  return  of  checks. 

(a)  Return  of  checks.  Twenty-two 
comments  were  received  on  the 
requirement  that  a  returning  bank 
handle  returned  checks  in  an 
expeditious  manner.  The  proposed  rule 
provided  the  same  "similarly  situated 
bank"  standard  proposed  in  §  229.30(a) 
for  paying  banks. 

Eight  commenters  supported  the 
requirement  as  proposed.  One  trade 
association  commented  that  the 
proposal  was  an  appropriate  standard 
for  returning  banks,  even  if  the  paying 
bank  rule  was  modified  to  provide  that  a 
check  is  returned  expeditiously  when  it 
is  returned  to  the  depositary  bank 
within  a  specified  number  of  days.  This 
commenter  believed  that  a  fixed 
schedule  standard  should  not  apply  to 
returning  banks.  Another  trade 
association,  which  suggested  that  a 
fixed  return  schedule  should  be 
established  for  paying  banks  under 
S  229.30(a),  suggested  that  the  retummg 
bank's  responsibiUty  should  be  to  meet 
its  pubUshed  schedule,  thereby  allowing 
paying  banks  to  choose  a  returning  bank 
based  on  the  retiuning  bank's  stated 
ability  to  meet  a  schedule. 

Four  commenters  specifically  objected 
to  the  reference  to  similarly  situated 
banks  in  this  section  for  the  same 
reasons  commenters  opposed  this 
standard  for  paying  baidcs.  Several  other 


commenters  expressed  their  overall 
opposition  to  the  similariy  situated  bank 
standard  in  their  comments  on 
S  229.30(a]. 

One  commenter  stated  that  returning 
banks  should  be  required  to  have  formal 
agreements  with  paying  banks  in  order 
to  be  considered  a  returning  bank.  Four 
commenters  favored  a  rule  which  would 
specify  that  sending  a  returned  check 
throu^  a  Federal  Reserve  Bank  would 
satisfy  the  returning  bank's  dufy  of 
expeditious  return.  Another  commenter 
suggested  a  provision  allowing  a 
correspondent  bank  to  accept  both 
forward  collection  and  returned  checks, 
without  designating  itself  as  a  returning 
bank.  This  bank  then  could  send  the 
returns  to  a  Federal  Reserve  Bank 
without  processing  and  without 
incurring  the  duties  and  Uabihties  of  a 
returning  bank.  Two  commenters 
wanted  to  retain  the  right  of  charge- 
back, primarily  because  of  expected 
accounting  difficulties. 

One  commenter  stated  that  the 
expeditious  return  standard  should 
correspond  to  the  U.C.C.  and  be  based 
on  dispatch  of  the  returned  checks  by 
midnight  of  the  day  following  receipt  of 
the  return  by  the  returning  bank. 
Another  commenter  urged  that 
expeditious  return  be  defined  to  mean 
return  of  a  check  by  any  means  resulting 
in  receipt  of  the  check  by  the  receiving 
bank  earUer  than  if  the  check  had  been 
mailed  to  that  bank  prior  to  the  midnight 
deadline. 

The  Board  revised  this  paragraph  so 
that  the  standards  for  return  of  checks 
by  returning  banks  are  similar  to  those 
for  paying  banks.  Returning  banks  are 
required  to  return  checks  expeditiously. 
As  in  the  case  of  a  paying  bank,  a 
returning  bank's  return  is  expeditious  if 
it  meets  either  the  two-day /four-day  test 
or  the  forward  collection  test  which  are 
similar  tests  to  those  set  out  in 
§  229.30(a].  While  a  returning  bank  will 
not  have  first-hand  knowledge  of  the 
day  on  which  a  check  was  presented  to 
the  paying  bank,  returning  banks  may, 
by  agreement  share  liability  with 
paying  banks  for  late  return  based  on 
the  delays  caused  by  each.  The  Board 
also  clarified  the  similarly  situated  bank 
standard  for  returning  baJnks. 

A  clarification  was  added  to  the 
Commentary  noting  that  a  returning 
bank  agrees  to  handle  a  check  for 
expeditious  return  if  it  (1)  publishes  an 
availability  schedule  for  return  of 
checks  and  accepts  the  check  for  return. 
(2)  handles  a  check  for  return  that  it  did 
not  handle  for  forward  collection,  or  (3) 
otherwise  agrees  to  handle  a  check  for 
expeditious  return. 
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One  coouaenter  wa»  coaseruai  abeut 
th«  efiects  of  rcjacta  and  holdoven  on 
the  "expeditiout''  return  standard. 
Although  some  rejects  and  holdovers 
are  common  in  the  check  collection 
process,  the  Board  believes  that  whether 
these  are  the  result  of  negligence  must 
be  determined  on  a  case-by-case  basis 
and  therefore  did  not  ad^esa  this  issue 
in  the  ftul  regulation  and  Commentary. 

The  Board  did  not  adi^  a  standard 
for  expeditious  return  that  was  based  on 
the  returning  bank  returning  checks 
within  its  poblisfaed  availability 
schedule.  Soch  a  standard  would  allow 
a  returning  bank  not  to  meet  the 
regulation's  reciuirenients  without  acting 
in  an  expeditious  manner  and  would 
slow  the  overall  return  process.  R  is 
ioiportant  that  returnhig  banks 
participate  in  accelera^ig  the  check 
return  system. 

2M}p.m.  Cut-Off.  Fifty-five  coomenti 
were  received  on  the  proposal  that  the 
returning  bank  may  set  a  cut-off  hour  for 
receipt  of  returned  checks  earlier  than 
its  cut-oS  hour  for  forwatd  odlection 
checks,  but  no  earlier  than  ZSSi  pjn. 
Thirty-one  eommenters  a^eed  that  the 
proposed  2M  piflk  caft-eS  time  wee 
approf^iete  and  would  not  restrict  tlie 
flow  of  returned  checks.  One  commmter 
noted  that  any  latet  cut-off  hour  could 
be  detrineiitai  to  epoatiene  at  a  ' 
returning  beak  aad  ceald  eontribote  to 
either  delays  ia  diapatsfaiiig  return 
letters  or  a  reduction  io  iiuality  and 
accuracy.  Twelve  other  coaaentve 
preferred  a  later  cut-off  time.  Suggested 
cut-off  times  were  generally  between 
3:00  pjn.  and  5K)0  pjn.  Three 
eommenters  preferred  an  earCer 
deadline  [noon].  One  commenter  did  not 
want  the  regulation  to  specify  an 
earliest  cut-off  time  for  ttie  acceptance 
of  returned  checks. 

He  Board  adopted  a  cut-off  hour  for 
returning  banks  of  2:00  pjn.  or  later;  as 
proposed.  The  Commentary  was 
modified  to  clarify  the  setting  of  cut-off 
times  for  reluiued  checks. 

Extetukm  ofDeatSine  for  QpaUfied 
Returned  Checks.  Ninety-six 
respoDdcnte  eonauented  on  perogreph 
(b)  of  proposed  1 229131,  whi^  provided 
the  lutaiaiug  bmk  a  day  beyond  Ae 
time  oteerwiso  ie<|eiied  to  handle  a 
retaraed  ckeck  in  order  to  i»epare  e 
QRC  if  the  retaraed  check  is  being  sept 
to  another  retuniag  bak.  The  BtMid 
requested  coDHent  on  wtether 
returning  benke  shook!  eko  be 
permitted  a  day  to  create  QICs  for 
checks  beog  returned  directly  t» 
depeeitary  benka. 

Thkty  eamnieirters  geeerally 
supported  the  prepos^  thet  retanios 
banks  be  aUoived  an  extia  d^f  to 
qualify  any  returned  check,  jnclading 


returned  cfaedks  fleing  direcdy  to  the 
depeaituy  beaL  Many  of  thne 
eommenters  discussed  tlae  operetkaiai 
rtiffkailty  ef  sepetatiag  the  i 
checks  going  to  other  ret 
Cram  those  geing  diiectqr  to  depoailafy 
banks.  There  wms  sane  seatBoeat 
among  a  few  of  me  eommenters  that  the 
extre  time  to  prepare  QSCs  fior  returned 
checks  going  to  depositary  baoka  weuid 
be  acceptable;  provided  ^  ovetaO-  ttane 
it  tekes  to  complete  the  return  psocesa  is 
not  lengthened.  Forty-nine  coramenteis 
were  opposed  to  providing  the  letmuiug 
bank  an  extre  day  to  qnaldy  diose 
returns  being  returned  directly  to  the 
depositary  benk.  becaase  qoalifying 
these  returns  would  not  speed  the  retam 
process. 

The  Board  adopted,  ea  pert  ef 
S  229.31(a).  a  modified  rale  that  a 
returning  bank  may  extend  its  deadline 
for  return  of  checks  to  other  retuiniug 
banks  by  one  day  in  order  to  prepare 
QRCs  under  die  forwud  collection  test, 
but  the  extra  day  to  quaMfy  returns  does 
not  extend  the  time  for  the  retam  und^ 
the  two-day/fbnr-dey  test  The  Bomd 
did  not  prcwide  an  extra  day  to  qualify 
all  returned  checks,  beeaosc  the  benrflts 
that  accrue  iron,  qaakfyiiig  returned 
checks  (ie..  die  afaibty  of  ndisequent 
btinks  to  process  the  returns  on  an 
automated  basis),  do  not  apply  to 
returns  that  are  sent  directly  to  the 
depositary  bank.  Therefore,  die  Bbard 
concluded  that  eapeniSBg  &ie  iM>evision 
to  all  retained  chedcs  weeid  delay  die 
return  of  many  checks,  withoat 
proeidtag  sufficient  efbetting  benefits. 

(b)  Uhkhatifiedd^oeUarybank.  Two 
conmicnta  addsessed  proposed 
S  229.31(c),  which  provided  that  a 
collecting  baric  may  aot  r^ue  to  accept 
the  retan  of  a  cfaedt  that  it  hawBed  f(v 
forward  cottecttsa. 

One  canuaentee  wee  oonoeraed  that 
this  paragniph  weeid  aMew  a  paying  or 
retusning  bok  to  send  ail  of  its  retnnied 
checks  to  the  collerthig  benk.  The 
collecting  beak  tiMi  ie  put  ia  the 
poaitian  of  e  retundng  bank,  even  if  it 
does  not  ofhr  returned  ehedc  senicee.  R 
was  soggested  that  tiw  oeUeding  benk 
not  be  required  to  ecoqif  thk  retam, 
although  it  remains  liabte  es  an 
indorser.  Tkee  imihiimiiiIiiib  suggested 
that  theiegnlatian  spedfythe  retianing 
bank's  respensUMty  for  bending 
returned  diecka  if  it  was  not  iDetteed  in. 
the  fur  weed  tiiilhullc  peocess  far  tket 
^n^f7K  * W"  t'.MMwu  ii  ^^^^^rmifte  tnif 
deposiiBiy  bsnic. 

The  right  of  a  ^turning  beidc  to  send  e 
returned  check  to  e  berir  dial  oaUKtad 
the  chedc  has  beos  naMeted  la 
instances  bi  adneh  it  iennriife  to 
identify  the  depeeitery  beak.  The  final 
regeletiatt  claiffies  Aie  re  turning  bank's 


respnnaihilHinewfasttaietaniingbBnk 
diet  aree  ael  iavolred  h>  die  farennd 
collectiaa  of  ackedc  cannot  Mudfy  die 
d^wltTy  herit  fcaaa.  the  jpdsrsementa 
on  the  returned  dMck^TUasactioa.  is 
similar  to  §  22tiao(b).  bat  is  ap|dk»ble 
to  letunriiig  banks. 

(c)  Settiement  Three  cemmenls  were 
received  OB  the  leqairenient  ibr  a 
returning  bank. to  settle  for  arstarned 
check  ia  the  same  way  that  it  would 
setde  for  a  forward  ceUectioD  check. 
One  commenter  staled  that  the  proposal 
was  appropriate.  Another  commented 
that  the  removal  of  the  right  of  charge- 
back was  tiie  best  incentive  to  expedite 
the  return  process.  One  ooaunenter  was 
opfwsed  to  the  requirement  becMise  it 
would  create  a  new  daas  of  defermenta 
with  a  resulting  increese  in  the  mnaber 
of  entries  to  "cash  items  ia  process" 
accounts  and  transactions  to  reconcile. 
This  commenter  wanted  to  allow  the 
continuation  of  the  current  practice  of 
charging  adien  retains  are  shipped,  and 
where  there  ere  no  accousts  to  duoge, 
to  use  an  ACH  debit 

One  commenter  wonted  clarificatiott 
as  to  how  snd  when  die  paying  bank  ie 
pmd  by  the  returning  bank  far  a 
returned  check,  and  how  returning 
banks  rnmpensate  eedi  other. 

This  para^aph  ems  adbplsdes 
proposed,  except  diet  it  provides  diet 
setdenwnt  is  finel  whn made,  rather 
thaa  pcovisioiial  until  receipt  of  the 
retiuned  check  by  the  dspoeitery  buk.- 
(See  ComaKBlary  to  Ii  229.at(e)  aad 
22&aB(fa)  far  e  dbcaashMi  a<  dw 
eliminatiea  of  the  ccawept  of  provisional 
credit)  The  Ceuiuieuteiy  waa  aiedifled 
to  note  that  a  retonag  bank  aisy  settle 
by  means  at  aaailaMlllii  ecbedales  and  . 
mey  vasy  the  aetdameot  aeted  it  usee 
by  agreeawat  adth  paying  beaks  or 
other  retuning  baalES. 

(dyCkagn.  Thieparagrqih  propooed 
to  petinil  any  rstoming  bank  t»  favosa  a 
fee  on  the  pajFing  beak  far  its  services. 
Several  lUhMis  banka  reqaestad  diet  die 
Board  darify  that  tfaia  provision 
preempte  a  nenaaifarai  proviaiai  ia  Ae 
Illinois  UnifoiB  Coamerdel  Code 
preidhithig  lUiaeisbeaka  froas  diopng 
any  panoB  edier  thus,  the  cbaarer  a  fee 
on  a  retotned  rhwfc  tar  liisufBdent 
funds  or  no  acBoant  Tkese  oonnnenters 
stated  diet  if  nhnsis  law  ie  not 
preempted.  BUaaia  baritaaroald  be 
placed  at  a  <'Bni|ietiHve  dieadaitage  in 
providing  retaamd  died  esrvteas. 
Although laadar 1 22a.<M^  "K^atwato 
State  Low, "  the  nikmis  statute  appeaee 
to  be  daadypreea^toiithe 
(Modified  to 


preempts  state  lama  diaC  prevent 
returning  banks facaa  cha^iagfenfor 


handling  returned  checks.  The 
Commentary  was  revised  to  indicate 
that  a  depositary  bank  may  not  impose 
a  charge  for  honoring  its  obligations 
under  {  229.35(b). 

(e)  Depositary  bank  without  accounts. 
No  comments  were  received  on  this 
section,  which  is  similar  to  9  229.30(e],  , 
and  relieves  the  returning  bank  of  the 
duty  to  return  expeditiously  to  banks 
without  accounts.  This  section  was 
adopted  as  originally  proposed.  The 
Commentary  was  modified  to  reflect 
that  the  expeditious  return  requirements 
apply  to  checks  deposited  in  a  Federal 
Reserve  Bank,  Federal  Home  Loan  Bank, 
certain  industrial  banks,  and  private 
banks. 

(f)  Noti(x  in  lieu  of  return.  This 
paragraph  of  8  229.31  for  the  returning 
bank  was  modified  to  be  ccmsistent  with 
S  229.30(f),  which  contains  a  similar  nde 
for  the  paying  bank. 

(g)  Reliance  on  routing  number.  One 
comment  was  received  on  this 
paragraph,  which  is  similar  to 

i  229.90(g),  and  permits  a  returning  bank 
to  rely  on  the  routing  niunber  of  the 
depositary  bank  appearing  on  a  returned 
check.  The  oomment»  stated  that  it 
believed  the  proposal  was  approiaiate. 
This  section  wes  adopted  as  proposed 
(renumbered  from  f  229.31(Q  to 
§  229.31(g)). 

Section  22932   Depositary  bank 's 
responsibility  for  returned  checks. 

(a)  Acceptance  of  returned  checJfs. 
Forty-three  comments  were  received  on 
this  paragraph,  which  defined  the  places 
a  depositary  bank  must  accept  returned 
chedcs  and  written  notices  of 
nonpayment  llie  proposal  provided 
four  aptiamm  where  a  bank  must  receive 
returned  checks:  (1)  At  any  ofBce 
consistent  with  the  address  in  the 
bank's  indorsement;  (2)  if  no  address 
appears  in  the  indorsement  at  any 
office  associated  wtdi  the  routing 
number  in  the  indorsement;  (3)  if  no 
routing  number  or  address  appears  in 
the  indorsement  at  any  office  of  the 
banlq  and  (4)  at  any  location  at  which 
the  bank  accepts  checks  as  a  paying 
bank. 

Twenfy-four  eommenters 
recommnided  that  option  4  be  deleted 
bom  the  locations  a  bank  must  accept 
returned  checks.  Commenters  believed 
that  this  provision  could  be  interpreted 
to  require  a  bank  to  accept  returned 
checks  at  any  branch  at  which  it  accepts 
checks  presented  ovw  the  counter  for 
payment  which  would  be  veiy  difficult 
if  not  impossible,  for  many  banks  to 
administer.  Commenters  wanted  to  be 
able  to  designate  where  they  would 
receive  returned  checks,  by  designating 
in  their  indorsement  the  location  where 


chedcs  should  be  returned  Thrift 
institution  and  small  bank  commenters 
asked  that  the  rule  be  darified  to  permit 
return  to  a  processing  center  or  a  third- 
party  agent  Two  commenters  objected 
to  receiving  returns  without  a 
preexisting  arrangement  with  the 
returning  bank. 

The  Board  modified  the  list  of  places 
where  a  bank  mast  accept  returned 
checks  and  written  notices  of 
nonpayment  to  derify  &at  the 
depositary  bank  may  specify  a  location, 
eidier  through  an  address  or  a  routing 
number,  in  its  indorsement  In  addition, 
the  regulation  was  darified  to  require 
that  returned  checks  must  be  acc^ted 
at  the  location  at  which  the  bank 
requests  presentment  of  forward 
coUectioo  checks,  rather  than  any 
location  the  bank  pays  checks  as  a 
paying  bank.  The  Commentary  was 
modified  to  reflect  diet  returns  cannot 
be  presented  at  every  branch  of  a  bank, 
merely  because  checks  are  paid  over  the 
counter.  Delivery  of  returned  checks  to 
the  bank's  forward  collection 
IH«sentment  point  furthers  the  effidency 
of  the  check  return  process  by  enabling 
banks  to  send  returned  checks  by  the 
same  means  of  transportation  as 
forward  collection  checks.  Two 
commenters  recommended  that  the 
regulation  prohibit  a  paying  bank  or 
returning  bank  from  delivering  QRCs 
intermixed  with  forward  collection 
checks,  except  by  agreement  with  the 
depositary  bank.  The  final  regulation 
provides  that  a  depositary  bank  may 
require  that  returned  checks  must  be 
separated  firom  forward  collection 
checks. 

Fifteen  commenters  suggested  that  the 
Federal  Reserve  develop,  maintain,  and 
distribute  a  directory  of  locations  at 
which  banks  will  accept  returns.  The 
Board  believes  that  in  most  cases, 
banks  should  be  able  to  tell  from  the 
indorsement  where  the  depositary  bank 
prefers  to  accept  returned  checks. 
Failing  that  the  paying  or  returning 
bank  may  contact  die  depositary  bank 
to  determine  where  the  depositary  bank 
would  prefer  to  accept  returned  dtecks. 

(b)  Payment  Twenfy-five  comments 
were  received  on  the  proposal  that  the 
depositary  bank  must  pay  for  a  returned 
check  at  the  dose  of  business  on  the  day 
on  which  it  receives  the  check.  The 
proposal  provided  that  payment  must  be 
made  by  debit  to  an  account  of  the 
depositary  bank  on  the  books  of  the 
returning  bank,  cash,  wire  transfer,  or 
any  other  form  of  payment  acceptable  to 
the  returning  or  paying  bank. 

Six  commenters  expressed  agreement 
with  the  proposal  as  steted,  and  most 
commenters  supported  the  proposal 
generally.  Five  commenters  wanted  to 


indude  net  settlement  as  an  optional 
form  of  payment  One  commenter  sUted 
that  the  Board  should  encourage 
payment  to  be  made  by  net  setUement  at 
the  Federal  Reserve  because  it  is  the 
most  cost  effective  and  expeditiotis 
means  of  payment  Another  commenter 
was  concerned  that  errors  in  retiim 
letters  paid  by  net  setUement 
arrangements  could  cause  account 
balance  problems.  Net  settlement  is  an 
optional  form  of  payment  for  returned    ^ 
checks,  and  a  buik  need  not  enter  into 
net  settlement  arrangements  if  it  is 
concerned  about  errors.  Both  the 
proposed  and  final  Commentary  include 
net  settlement  as  an  option  for  payment 
by  the  depositary  bank.  The 
Commentary  was  modified  to  state  that 
a  wire  transfer  should  indicate  the 
purpose  of  the  payment 

Four  commenters  wanted  to  be  able  to 
dday  payment  for  a  day  if  there  is  no 
preesteblished  agreement  between  the 
returning  bank  and  depositary  bank. 
The  Board  noted  diet  die  provision  of 
prompt  payment  combined  with  the 
elimination  of  the  right  of  charge-back, 
is  necessary  to  provide  an  incentive  to 
the  returning  bank  to  speed  the  return 
process. 

One  commenter  suggested  limiting 
same-day  payment  requirements  to 
amounts  over  $20,000,  with  lesser 
amounts  being  paid  through  the  ACH 
system.  Five  other  commenters 
suggested  that  next-day  ACH  credits  be 
allowed  as  a  means  of  payment  They 
stated  that  the  ACH  mechanism 
provides  a  low-cost  effective  means 
that  would  be  particularly  appropriate 
for  low-dollar  value  payments  such  as 
returned  checks.  The  Commentary 
states  that  a  returning  bank  may  agree 
to  accept  payment  later  than  the  day  it 
delivers  the  returned  checks  to  the 
depositary  bank.  Thus,  pajonent  codd 
be  made  through  the  ACH  system,  by 
agreement  with  the  returning  bank.  Two 
commenters  discussed  fees  and 
questioned  which  parfy  should  pay  the 
cost  of  settiement  for  retiuned  checks. 

One  commenter  stated  that  it  was 
unable  to  send  a  wire  transfer  after 
12:30  pjn.,  and  would  have  problems 
making  same-day  payment  after  that 
time  if  returned  checks  were  received. 
The  Board  recognizes  that  in  some  cases 
it  may  be  difficult  for  depositary  banks 
to  meet  their  payment  responsibilities. 
Depositary  banks  may  establish  a  cut- 
off hour  for  receipt  of  returned  checks, 
generally  not  earlier  than  2:00  p.m.,  and 
treat  returned  checks  received  after  that 
hour  as  being  received  on  the  next 
banking  day.  In  addition,  the 
Commentary  provides  that  if  the 
depositary  bank  is  unable  to  make 
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payment  on  the  day  that  it  receives 
returned  checks,  because  the  paying  or 
returning  bank  is  closed  due  to  a  holiday 
or  because  the  time  when  the  depositary 
bank  received  the  check  is  after  the 
close  of  Fedwire,  payment  can  be  made 
on  the  next  banking  day. 

A  large  commercial  bank  suggested 
that  the  concept  of  prompt  payment 
proposed  for  returned  checks  should  be 
expanded  to  apply  to  payment  for 
forward  collection  checks  presented  by 
private  sector  banks.  The  Board 
incorporated  this  suggestion  in  the 
concept  of  same-day  payment  which 
was  issued  for  public  comment  on  April 
4, 1988  (Federal  Register,  April  11, 
1988). 

The  Board  requested  comment  on 
whether  a  penalty  provision  is  required 
to  ensure  that  payment  for  returned 
checks  is  made  as  required.  There  were 
68  comments  received  on  this  question. 

Thirty-three  commenters  supported 
the  concept  of  establishing  a  penalty 
provision  in  the  regulation  in  order  to 
encourage  prompt  payment  by 
depositary  banks.  Two  commenters 
suggested  that  the  penalty  for  lost  funds 
should  be  computed  by  the  formula 
contained  in  the  New  York  Clearing 
House  Compensation  Rules;  however, 
claims  valued  at  less  than  $100  per  day 
should  not  be  pursued. 

Thirty-three  commenters  were    1 
opposed  to  establishing  provisions  for  a 
penalty  for  late  payment.  Several 
commenters  believed  a  penalty  would 
not  be  necessary  and  recommended  a 
wait-and-see  approach.  These       { 
commenters  recommended  that,  if 
problems  develop,  a  penalty  provision 
could  be  adopted  at  a  later  time.  One 
trade  association  did  not  believe  a 
penalty  provision  was  necessary, 
particularly  because  most  payments  will 
be  made  via  net  settlement  { 

arrangements.  One  commenter  stated 
that  a  penalty  requirement  was 
unnecessary,  but  that  the  returning  bank 
should  have  an  option  to  request  an    . 
interest  adjustment  when  excessive 
delays  occur. 

The  Board  believes  that  an  explicit 
penalty  provision  in  the  regulation  is  not 
needed  at  this  time.  A  bank  that  does 
not  make  same-day  payment  without 
making  a  good  faidi  effort  to  do  so  may 
be  Uable  for  damages  suffered  as  a 
proximate  consequence  under 
S  229.38(a].  Language  indicating  that  a 
depositary  bank  becomes  accountable 
for  the  amount  of  a  returned  check  has 
been  deleted  as  unnecessary  in  light  of 
the  bank's  duty  to  pay. 

(c)  Recovery  by  depositary  bank  from 
collecting  bank.  There  was  one 
favorable  comment  received  on  the 
proposal  that  the  depositary  bank  can 


recover  any  payment  not  yet  received 
from  a  collecting  bank  if  it  pays  for  the 
returned  check.  This  section  was 
deleted  as  unnecessary  because  changes 
to  the  final  regulation  eliminate  the 
concept  qf  provisional  credit 
Subsequent  paragraphs  have  been 
renumbered. 

(c)  Misrouted  returned  checks  and 
notices  of  nonpayment.  Section  229.32(d] 
of  the  proposal  required  a  bank  that 
received  a  misrouted  returned  check  to 
act  as  a  returning  bank  and  send  the 
returned  check  to  the  depositary  bank,  if 
it  can  be  identified,  or  to  the  presenting 
bank.  (This  paragraph  was  renumbered 
as  S  229.32(c).)  Twenty-six  comments 
were  received  on  this  paragraph. 

Three  commenters  generally 
supported  this  proposal.  Thirteen 
commenters  stated  that  the  bank  that 
received  a  misrouted  returned  check 
should  always  have  the  option  of 
returning  the  check  to  the  sending  bank. 
One  of  ^ose  commenters  suggested  that 
the  regulation  should  require  the 
receiving  bank  to  return  the  misrouted 
returned  check  to  the  sending  bank.  Two 
additional  commenters  stated  that  a 
bank  that  received  a  misrouted  returned 
check  should  be  allowed  to  send  the 
check  to  the  local  Federal  Reserve 
office. 

Two  commenters  objected  to  holding 
the  bank  receiving  a  misrouted  returned 
check  to  a  standard  of  expeditious 
return,  including  liability  for  failure  to 
handle  the  check  in  accordance  with 
§  229.31.  One  commenter  believed  it  was 
inappropriate  to  demand  a  bank  to  pay 
for  and  process  misrouted  returned 
checks  as  proposed.  This  commenter 
maintained  that  if  the  receiving  bank 
chooses  to  forward  the  returned  check, 
it  should  be  relieved  of  any  associated 
liabiUty,  with  the  exception  of  gross 
negligence.  One  commenter  suggested 
that  a  bank  should  be  compensated  for 
the  cost  of  researching  and  rerouting  a 
returned  check  incorrectly  returned  to  it. 

One  commenter  asked  that  the 
regulation  clarify  the  Uability  of  the 
paying  bank,  depositary  bank,  and  the 
bank  that  received  the  misrouted 
returned  check.  One  commenter 
requested  clarification  on  settlement  for 
misrouted  returned  checks.  Another 
commenter  suggested  that  banks  be 
provided  an  incentive  to  expedite  return 
if  they  receive  a  misrouted  returned 
check. 

One  commenter  suggested  that  a 
misrouted  retxim  check  be  sent  back  to 
the  paying  bank.  The  paying  bank  is 
readily  identifiable  on  the  check, 
whereas  the  sender  may  not  be.  Also, 
the  check  ultimately  may  have  to  go 
back  to  the  paying  bank  so  it  can  be 
returned  through  the  forward  collection 


chain.  Thus,  sending  misrouted  returned 
checks  directly  to  the  paying  bank 
would  expedite  the  return  process. 

The  Board  modified  this  section  to 
provide  that  the  recipient  of  a  misrouted 
returned  check  shall  either  prompUy 
forward  the  returned  check  to  the 
depositary  bank  (either  directly  or 

through  a  returning  bank)  or  send  the 

returned  check  back  to  the  sender.  The 
Board  believes  that  it  is  inappropriate  to 
impose  the  responsibilities  of  a  returning 
bank  on  the  bank  that  receives  a 
misrouted  return,  and  has  clarified  that 
the  bank  receiving  a  misrouted  returned 
check  is  required  to  act  prompUy  but  is 
not  required  to  meet  the  expeditious 
return  requirements  of  §  229.31(a).  The 
Commentary  also  clarifies  the  duty  of  a 
bank  receiving  a  misrouted  returned 
check. 

(d)  Charges.  In  response  to  a  number 
of  comments  requesting  clarification 
with  respect  to  the  fees  banks  may 
charge  other  banks  for  handling 
returned  checks,  a  new  paragraph  was 
added  to  provide  that  a  depositary  bank 
may  not  impose  a  charge  for  accepting 
and  paying  checks  being  returned  to  it. 
The  Commentary  for  this  paragraph 
notes  that  a  returning  bank  may  diarge 
a  fee  for  handling  returned  checks 
received  in  a  mixed  return  letter  even 
though  some  checks  contained  in  the 
return  letter  are  being  returned  to  the 
returning  banlc 

Section  229.33    Notice  of  nonpayment. 

(a)  Requirement  Two  hundred  sixty- 
three  respondents  commented  on  the 
appropriate  dollar  limit  for  notice  of 
nonpayment.  Two  hundred  thirteen 
commenters  indicated  that  the  $2,500 
limit  that  is  contained  in  the  Regulation  ] 
notice  of  nonpayment  requirement 
should  be  maintained;  46  opposed 
retaining  the  $2,500  limit;  and  four  had 
mixed  reactions.  Twenty-eight  of  the 
commenters  opposing  the  $2,500  limit 
suggested  that  a  higher  limit  be 
implemented  to  decrease  the  number  of 
notices  that  must  be  provided,  and  21 
commenters  supported  lowering  the 
limit  in  order  to  protect  depositary 
banks  from  the  potential  increase  in 
fraud  that  may  result  from  shorter 
availability  schedules. 

Based  on  the  strong  preference  of  the 
commenters,  the  Board  has  adopted  a 
$2,500  Umit  for  notices  of  nonpayment 
The  Board  beUeves  that  a  higher  limit  of 
$5,000  would  significantly  increase  the 
risks  to  banks  while  not  providing 
significant  relief  operationally,  since 
onJy  a  small  portion  of  returns  are 
between  $2,500  and  $5,000.  A  $1,000  limit 
would  greatly  increase  the  number  of 
returned  checks  subject  to  the  notice  of 


nonpayment  rule  beyond  the  increase  in 
the  volume  of  notices  that  will  result 
from  the  expansion  of  the  rule  to  cover 
all  laige-dollar  returned  checks,  rather 
than  only  those  returned  checks  that 
were  collected  originally  through  die 
Federal  Reserve.  Seven  commenters 
requested  that  the  dollar  limit  be 
reexamined  wdthin  the  next  two  to  three 
years  in  order  to  msure  the  validity  of 
the  limit  chosen. 

Ten  commenters  supported  expanding 
the  notice  of  nonpayment  requirement  to 
all  large-dollar  returned  checks,  rather 
than  retaining  the  current  requirement 
which  is  limited  to  checks  processed 
through  the  Federal  Reserve.  No 
commenters  opposed  this  provision,  and 
one  gave  a  mixed  comment  The  Board 
adopted  the  requirement  contained  in 
the  proposed  r^nlation  that  all  large- 
dollar  checks  be  subject  to  the  notice  of 
nonpayment  requirement 

Forty-six  respondents  commented  on 
the  requirement  that  laige-dollar  notices 
of  nonpayment  be  received  by  the 
depositary  bank  by  4:00  p.m.  on  the 
second  business  day  following 
presentment  compared  to  the 
requirement  in  Regulation )  that  the 
notice  be  received  by  midnight  of  the 
third  day  following  presentment  Forty 
commenters  either  opposed  or  had 
mixed  reactions  to  this  requirement 
Twenty-seven  of  these  commenters 
suggested  shortening  the  time  frame  to 
the- day  following  presentment  in  order 
to  increase  the  likelihood  that  the  notice 
will  arrive  before  the  depositary  bank 
must  make  funds  available  for 
withdrawal.  Of  those  27  commenters,  16 
premised  their  suggestion  by  requiring 
that  all  institutions  have  an  electronic 
connection  with  the  Federal  Reserve  for 
the  piupose  of  receiving  notices  of 
nonpayment  The  Board  does  not 
believe  that  it  would  be  appropriate  to 
require  by  regulation  that  all  banks  have 
electronic  connections  with  the  Federal 
Reserve.  Four  commenters  specifically 
requested  that  the  time  frames  be 
extended  so  that  banks  with  branches 
who  use  one  retiuned  check  prodessing 
center,  or  smaller  institutions  that  utilize 
an  outside  processor  for  return  services, 
have  adequate  time  to  review  dieir 
returned  checks  before  sending  notices. 

The  Board  adopted  the  time 
requirement  for  notice  of  nonpayment  as 
proposed.  The  regulation's  time  frame 
provides  more  than  a  one-day 
improvement  in  the  receipt  of  notices  of 
nonpa]rment  compared  to  the  current 
requirement  This  offers  a  significant 
improvement  and  addresses  the 
concerns  of  commenters  that  stressed 
the  need  for  an  acceleration  in  the 
timing  of  the  notice  requirement 


Although  these  commenters  requested 
even  further  reductions  in  the  time 
frames,  shorter  time  frames  would  be 
difficult  for  smaller  institutions  at  this 
time.  The  Commentary  has  also  been 
revised  to  clarify  that  in  many  cases  the 
return  of  a  check  will  constitute 
adequate  notice  and  to  refer  to  the  new 
warranties  for  notices. 

(b)  Content  of  notice.  Sevenfy 
respondents  commented  on  the 
requirement  in  9  22g.33(b)  diat  "if  a 
paying  bank  caimot  identify  the 
depositary  bank,  it  should  send  the 
notice  of  nonpayment  to  the  first  bank 
that  it  can  identify  that  handled  the 
check  during  forward  collection."  Forty- 
four  commenters  opposed  this  provision, 
citing  that  it  would  be  more  efficient  to 
rettun  the  check  or  a  copy  through  the 
forward  collection  indorsement  chain, 
rather  than  increasing  the  volume  of 
notices  of  nonpayment  with  incomplete 
notices  that  are  of  questionable  value. 
Twenfy-three  commenters  favored  this 
provision  since  it  would  encourage  an 
expeditious  return  of  the  returned  check 
information. 

Because  notices  of  nonpayment  that 
are  sent  to  collecting  banks  when  the 
depositary  bank  cannot  be  identified  are 
of  questionable  usefulness,  the  Board 
has  eliminated  this  requirement  in  the 
final  regulation.  The  Commentary 
indicates  that  a  paying  bank  may  wish 
to  send  a  notice  to  a  prior  collecting 
bank  in  these  cases,  since  the  collecting 
bank  may  be  able  to  identify  the 
depositary  bank,  or  may  in  fact  be  the 
depositary  bank. 

Eigbfy-seven  conunenters  provided 
varied  comments  regarding  die  content 
requirements  of  the  notice.  Nine 
commenters  requested  exemptions  from 
the  notice  of  nonpayment  requirements. 
Three  commenters  suggested  that  banks 
in  a  clearinghouse  arrangement  be 
exempt  from  the  notice  requirements 
and  six  commenters  requested 
exemption  from  providing  notice  in 
instances  where  the  minimum  amount  of 
information  carmot  be  determined. 
Because  the  return  of  the  check  itself 
may  serve  as  the  required  notice  of 
nonpayment  in  many  cases  no  notice 
other  than  the  return  of  the  check  will  be 
necessary.  This  may  be  the  case  for 
large-dollar  checks  that  are  returned 
through  a  clearinghouse  arrangement  if 
the  check  will  normally  be  received  by 
the  depositary  bank  within  the  time 
limits  for  notice.  With  regard  to 
providing  notice  where  not  all  required 
information  is  available,  the  Board 
believes  that  it  is  important  to  require 
notice  of  nonpayment  regardless  of  the 
discernible  iiiformation  so  that  banks  do 
not  become  lax  about  determining 


information.  In  addition,  an  incomplete 
notice  may  still  be  useful  to  the 
depositary  bank  in  determining  die 
check  that  is  being  returned.  Therefore, 
the  final  regulation  does  not  excuse  a 
paying  bcmk  from  providing  notice  of 
nonpayment  if  not  all  required 
information  is  available.  The  final 
regulation  requires  banks  to  provide  all 
available  information  and,  if  there  is 
doubt  provide  the  information  to  the 
extent  possible  and  identify  that 
imcertain  information  with  question 
marks. 

Thirty-one  commenters  requested  that 
a  standardized  form  be  used  for  all 
notifications.  The  regulation  specifies 
the  standard  information  to  be  included 
in  all  notices,  but  does  not  dictate  a 
particular  format  for  the  transmission  of 
such  notices. 

(c)  Acceptance  of  notice.  Sixfy-one 
commenters  opposed  the  provision 
regarding  acceptance  of  notice.  The 
proposed  requirement  adopted  from 
Regulation },  was  for  acceptance  of  all 
nonwritten  notices  of  returned  checks  at 
either  the  telephone  or  telegraph  number 
of  the  head  office  or  branch  designated 
in  the  indorsement  at  the  number  of  the 
return  item  unit  or  any  other  number 
held  out  by  the  bank  for  receipt  of  notice 
of  nonpayment  No  priority  rule  was 
provided  regarding  acceptance  at  these 
locations. 

Commenters  were  concerned  that 
cosdy  delays  might  result  fit>m 
notifications  being  received  by  the  bank 
at  locations  where  the  bank  was  unable 
to  handle  them,  especially  if  delivery  is 
allowed  to  any  branch.  Forfy-seven 
commenters  filed  identical  comments 
stating  that  notice  should  be  given  only 
to  the  location  specified  in  the 
indorsement  Seven  commenters 
requested  that  paying  banks  be  required 
to  notify  the  return  item  uiut  designated 
in  the  indorsement  and,  cmly  if  no  such 
number  exists,  provide  the  notice  to 
another  location  specified  in  the 
regulation.  Two  commenters 
recommended  that  notices  of 
nonpayment  be  required  to  be  in 
writing,  excegt  by  agreement  of  the 
depositary  bank  and  paying  bank.  Three 
commenters  specifically  requested  that 
the  reference  to  telephone  receipt  of 
notice  be  removed  from  this  paragraph 
because  they  opposed  the  provision 
allowing  telephone  notification. 

The  proposed  regulation  required 
depositary  banks  to  accept  telephone 
notification.  One  hundred  seventeen 
commenters  supported  telephone 
notification,  while  16  opposed  and  nine 
expressed  mixed  opinions.  Of  those 
opposing  telephone  notification,  two 
commenters  cited  diat  phone  ' 
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notification  offer*  no  legal  proof  of  I 
notice,  another  demanded  that  only 
certain  language  be  permitted,  and  two 
indicated  that  these  notices  create 
incomplete  and  unreliable  information. 
Of  tluMe  commenters  with  mixed    | 
reactions,  four  commenters  indicated 
telephone  notices  should  only  be 
allowed  if  a  previous  agreement  has 
been  made  between  the  returning  and 
the  depositary  banks;  two  commenters 
suggested  that  phone  notification  only 
be  permitted  for  large-dollar  returns; 
and  five  indicated  that  the  returned 
check  or  a  written  notice  should  follow 
the  telephone  notification.  Telephone 
notification  is  an  important  tool  for 
returning  banks  who  must  notify    I 
quickly,  especially  those  who  do  not 
have  on-line  notification  capabilities. 

One  hundred  nine  commenters 
requested  that  there  be  a  requirement 
for  telephone  notification  to  be  made  to 
a  specific  area  of  the  bank  or  to  a  ^ 
specific  employee.  The  proposed    ' 
r^ulation  does  not  indicate  any  specific 
location  or  person  at  which  a  depositary 
bank  must  accept  telephone  notices. 
Commenters  who  requested  that 
notification  be  made  to  the  location 
specified  by  the  bank  expressed  concern 
that  under  the  proposed  regulation,  the 
wrong  area  of  a  bank  could  receive  the 
notice,  which  may  result  in  late  or 
misplaced  notifications.  ' 

The  regulation  continues  to  require 
banks  to  accept  telephone  notices 
because  many  banks  rely  on  the  ability 
to  give  telephone  notice.  To  address  the 
ccncems  raised  by  these  conmienters. 
the  final  regulation  allows  a  bank  to 
limit  the  locations  at  which  notices  of 
nonpayment  may  be  given  to  those 
designated  by  the  depositary  bank, 
either  in  its  indorsement,  or  at  any  other 
location  held  out  by  the  bank  for  receipt 
of  notices.  If  no  telephone  nimiber 
appears  in  the  indorsement,  or  if  the 
number  is  illegible,  notices  can  be  given 
at  the  general  purpose  telephone  number 
of  the  bank's  head  office  or  branch 
indicated  in  the  indorsement  Depositary 
banks  are  required  to  accept  written 
notices  as  specified  in  i  Z29.32(a).  The 
Commentary  clarifies  that  Banks  may 
establish  agreements  to  vary  the 
location  and  manner  in  which  notices 
are  received. 

Five  commenters  suggested  that  the 
Federal  Reserve  estabUsh  a  directory  of 
locations  at  which  depositary  banks 
wish  to  receive  notices  of  nonpayment. 
Since  the  provision  of  a  telephone 
directory  is  not  a  regulatory  issue,  it  is 
not  addressed  in  the  final  regulation. 
The  Federal  Reserve  will  work  with  the 
industry  to  determine  the  need  for  such 
a  directory  service. 
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(d)  Notification  to  customer  The 
proposed  regulation  included  a 
paragraph  addressing  the  liability  of  a 
depositary  bank  to  its  customer  resulting 
&om  failure  to  charge  back  based  on  a 
notice,  if  the  notice  contained  sufficient 
information  for  charge-back. 

The  fourteen  commenters  who 
addressed  this  paragraph  either  opposed 
the  rule,  or  expressed  concern  regarding 
how  the  rule  would  operate.  Five 
commenters  who  opposed  this 
paragraph  indicated  that  a  depositary 
bank  should  await  the  receipt  of  the 
physical  check  prior  to  charge-back. 
Four  commenters  requested  that  a 
provision  be  added  stating  that  a 
depositary  bank  is  only  liable  for  loss  if 
the  notice  complies  with  the  minimum 
notice  requirements  under  §  229.33(b). 
Three  commenters  suggested  modifying 
the  provision  so  that  the  bank  delaying 
the  charge-back  or  failing  to  send  notice 
is  liable  to  the  customer  for  actual 
damages,  rather  dian  for  "any  loss"  as  is 
currently  suggested. 

The  paragraph  and  the  Commentary 
have  been  modified  to  require  a 
depositary  bank  that  receives  a  returned 
check  or  notice  of  nonpayment  to  notify 
its  customer  by  its  midnight  deadline  or 
a  later  reasonable  time.  In  addition,  a 
warranty  provision  for  notice  of 
nonpayment  was  added  based  on 
concerns  raised  by  the  commenters.  (See 
i  22g.34(b).)  No  liability  is  imposed  by 
the  final  rule  for  failure  to  charge  back 
the  customer's  account  based  on  the 
receipt  of  a  notice  of  nonpayment 
Receipt  of  a  notice  alerts  the  customer 
of  the  pending  return  of  the  check,  and 
dius  provides  the  benefits  of  expedited 
return  to  the  customer.  The  Commentary 
has  also  been  revised  to  note  that  this 
notice  may  be  combined  with  a  notice 
that  the  bank  is  invoking  the  reasonable 
cause  exception. 

Section  229.34    Warranties  by  paying 
bank  and  returning  barJ-:. 

(a)  Warranty  of  returned  check.  The 
proposed  regulation  incorporated  the 
warranties  of  timely  retiun  of  9  210.12(b) 
of  RegulaUon  J  (12  CFR  210.12(b))  and 
added  warranties  that  the  paying  or 
returning  bank  is  authorized  to  return 
the  check  and  that  the  returned  check 
■  has  not  been  materially  altered. 

Fifty-five  commenters  commented  on 
-this  paragraph  of  the  proposed 
regulation.  Of  these,  51  commenters 
favored  this  paragraph  with  suggested 
clarifications  and/or  modifications; 
three  had  mixed  reactions  to  this 
paragraph;  and  only  one  commenter  was 
opposed  to  this  paragraph  as  proposed. 

Of  those  that  commented  favorably, 
17  suggested  that  the  reference  in 
subparagraph  (a)(3)  to  "returned  check" 


should  be  clarified  to  indicate:  "The 
warranty  should  only  apply  during  the 
time  the  check  being  returned  is  in  the 
possession  of  the  paying  or  rettirning 
bank.  The  warranty  should  not  cover 
alterations  made  in  the  collection 
process." 

Twenty-six  commenters  suggested 
that  the  Board  require  the  same 
warranties  for  notice  in  heu  as  it 
required  for  the  physical  return  of  a 
check.  Twelve  other  commenters 
requested  that  this  paragraph  be 
amended  to  provide  for  warranties  with 
respect  to  a  notice  in  lieu  similar  to 
those  provided  for  a  returned  check  and 
with  respect  to  the  accuracy  of 
information  contained  in  such  notice. 

In  addition,  one  conunenter  believed 
that  paying  and  returning  banks  should 
be  required  to  provide  warranties  with 
respect  to  encoding  erroni,  such  as  in 
connection  with  the  preparation  of  a 
QRC.  Another  commenter  suggested 
that  this  paragraph  require  that  the 
paying  bank  warrant  the  information 
contained  on  the  notice  of  nonpayment 
and  the  notice  in  lieu  of  return. 

One  commenter  suggested  that  the 
regulation  include  the  appUcable  statute 
of  Umitation  periods  for  making  breach 
of  warranty  claims  and  a  provision 
indentical  to  U.C.C.  §  4-207(4)  should  be 
added  with  respect  to  losses  caused  or 
resulting  from  delays  (even  within  the 
statute  of  limitations  period)  in  making 
claims. 

One  commenter  was  concerned  with 
the  returning  bank's  warranty  that  the 
paying  bank  returned  the  check  timely 
and  stated  that  such  a  warranty  would 
inappropriately  shift  the  risk  of  htigation 
of  late  return  claims  from  the  paying 
bank  to  the  returning  bank.  It  was 
further  argued  that  while  the  returning 
bank  could  recover  under  the  warranty 
provision  from  a  prior  returning  bank  or 
the  paying  bank,  many  of  these  claims 
would  result  in  negotiated  settlements, 
particularly  as  they  often  involve  a 
multi-party,  multi-state  bank  collection 
chain.  The  commenters  also  stated  that 
this  result  would  be  inconsistent  with 
repeated  assurances  contained 
elsewhere  in  the  proposed  regulation 
that  a  bank  is  not  responsible  for  default 
or  misconduct  of  another  bank. 

This  commenter  further  indicated  that 
paragraphs  (a)  (2)  and  (3)  also  required 
clarification.  'The  following  questions 
were  raised  as  points  of  confusion: 

•  What  kind  of  circumstances  would 
constitute  a  breach  of  warranty  that  the 
returning  bank  is  "authorized"  to  retirni 
the  check? 

•  Does  the  warranty  concerning 
material  alteration  apply  with  respect  to 
alteration  which  occurred  at  any  time, 


alteration  which  occurred  only  after  the 
check  entered  the  bank  collection 
system,  or  alteration  which  occurred 
after  the  check  was  presented  to  the 
paying  bank? 

•  Ekws  material  alteration  refer  only 
to  the  traditional  information  (e.g.. 
payee  amount  date)  or  does  it  include, 
for  example,  obliteration  of  indorsement 
information  that  would  identify  a  bank 
as  having  handled  (and  perhaps 
mishandled)  the  check? 

Another  commenter  stated  that  the 
creation  of  warranties  on  the  part  of  the 
paying  or  returning  bank  is  a  significant 
change  hi  the  payment  system.  While 
these  warranties  would  basically  track 
the  warranties  of  the  forward  collection 
process,  the  commenter  believed 
analysis  of  the  impact  of  such 
warranties  on  the  return  process 
deserved  further  study  prior  to  their 
becoming  effective.  This  commenter 
further  argued  that  payable  through 
banks  should  not  be  placed  in  the 
position  of  making  the  warranties  for  or 
on  behalf  of  the  credit  union  on  which  a 
check  is  drawn.  This  commenter 
requested  that  the  Board  conduct  a 
Uiorough  study  of  the  impact  of  this  new 
warranty  scheme  prior  to  it  becoming 
effective. 

The  Board  believes  that  the 
regulation's  warranty  system  enables 
banks  to  make  claims  against  prior 
banks  in  the  return  indorsement  chain  to 
the  party  responsible  for  the  breach  of 
warranty,  and  has  retained  the  proposed 
warranties.  This  process  is  similar  to 
that  which  occurs  in  the  forward 
collection  process,  and  the  laws  and 
procedures  applicable  to  these 
warranties  address  many  of  the  issues 
raised  by  the  commenters.  The 
Commentary  clarifies  that  the  warranty 
of  timely  return  only  warrants 
compliance  with  the  paying  bank's 
midnight  deadline  and  does  not  extend 
to  whether  a  paying  bank  has  complied 
with  the  expeditious  return  requirements 
of  S  22g.30(a).  The  Board  added  a 
warranty  for  notice  in  lieu  in 
S  229.34(a)(4),  that  the  check  iUelf  has 
not  and  will  not  be  returned,  to  provide 
protections  to  the  depositary  bank 
similar  to  those  ordinarily  provided 
through  a  separate  indemnity 
agreement  The  Board  did  not  extend  the 
warranty  to  encoding  errors  in  preparing 
QRCs  because  paying  and  returning 
banks  preparing  a  QRC  may  be  liable 
for  these  errors  under  the  liability 
provisions  of  S  229.38. 

(b)  Warranty  of  notice  of 
nonpayment  Seventy-nine  commenters 
requested  clarification  of  the  paying 
bank's  liability  for  notice  of 
nonpayment  The  comments  indicated 
that  the  regulation  should  state  that  if  a 


depositary  bank  receives  a  notice  of 
nonpayment  it  is  entitled  to  rely  on  that 
notice  in  dealing  with  its  customers 
unlesft.and  until  a  notice  of  cancellation 
is  received,  whether  or  not  the  returned 
check  is  received  in  a  timely  manner. 

Three  commenters  specifically 
suggested  that  warranties  should  be 
provided  in  the  context  of  the  notice  of 
nonpayment  to  ensure  that  depositary 
banks  may  rely  on  such  notices.  Such 
warranties  would  parallel  those 
applicable  to  the  return  of  a  check 
including  (1)  the  notice  is  accurate 
based  on  information  obtained  bom  the 
check;  (2)  the  party  providing  the  notice 
is  authorized  to  do  so;  and  (3)  the  notice 
is  timely  and  complies  with  the 
requirements  of  the  Board's  regulations. 
Similar  warranties  would  also  apply  to  a 
cancellation  of  a  notice  of  nonpayment 
In  the  case  of  the  return  of  a  returned 
check  in  the  amount  of  $2,500  or  more, 
one  commenter  suggested  the  paying 
.  bank  should  warrant  that  notice  has 
been  given  in  accordance  with  the 
requirement  of  the  laige-dollar  notice. 
The  proposed  regulation  included  a 
provision  in  fi  229.33(e)  that  required  a 
paying  bank  that  gives  notice  of 
nonpayment  and  subsequently 
determines  to  pay  the  check  to  provide  a 
second  notice  as  soon  as  reasonably 
possible  indicating  that  it  is  a  second 
notice  cancelling  the  previous  notice. 
Nineteen  commenters  were  in  favor  of 
adding  to  this  provision  a  clarification  of 
the  Uabilities  associated  with 
cancellation.  Such  a  statement  would 
indicate  that  a  paying  bank  that  cancels 
a  notice  of  nonpayment  is  responsible 
for  loss  sufiiered  by  the  depositary  bank 
that  acted  in  good-faith  reUance  on  such 
cancellation. 

In  response  to  the  comments  received, 
the  Board  adopted  a  new  warranty.of 
notice  of  nonpayment  that  the  paying 
bank  will  return  the  check,  that  it  is 
authorized  to  send  the  notice,  and  that 
the  check  has  not  been  materially 
altered.  This  warranty  does  not  include 
a  warranty  that  the  notice  is  accurate 
and  timely  under  §  229.33,  rather  the 
accuracy  and  timeliness  of  the  notice 
are  subject  to  the  liability  provisions  of 
S  229.3a  The  Commentary  to  §  229.33(a) 
clarifies  that  the  paying  or  returning 
bank  that  sends  a  notice  of  nonpayment 
and  subsequently  decides  not  to  return 
the  check  might  wish  to  send  a 
cancellation  of  that  notice  to  mitigate 
damages. 

(c)  Damages.  The  proposed  regulation 
adopted  the  warranty  damages  of  U.CC. 
8  4-207(3),  which  states  that  damages 
for  breach  of  these  warranties  shall  not 
exceed  the  consideration  received  by 
the  paying  or  returning  bank  plus 


finance  charges  and  expenses  related  to 

the  returned  check,  if  any. 

Ei^t  commenters  supported  this 
paragraph  of  the  proposed  regulation. 
Six  conmienters  indicated  that  this 
paragraph  should  clarify  the  extent  that 
"expenses"  includes  reasonable 
attorneys'  fees  and  court  costs.  These 
commenters  indicated  that  given  the 
damage  limitation  contained  in  the 
regulation  and  the  dollar  amounts  that 
will  often  be  involved,  if  reasonable 
attorneys'  fees  and  court  costs  are  not 
permitted,  the  loss  in  many  instances 
will  be  borne  by  the  party  initially 
incurring  the  loss,  regardless  of  the 
merits,  because  it  will  not  be  cost- 
justified  for  that  party  to  pursue  the 
issue.  Moreover,  it  was  believed  that 
failure  to  provide  for  reasonable 
attorneys'  fees  and  court  costs  will  have 
a  disproportionately  discriminatory 
impact  on  individuals  and  smaller 
banks. 

Other  commenters  supported  the 
inclusion  of  reasonable  attorneys'  fees 
for  other  reasons  as  well.  One 
commenter  indicated  that  in  many 
cases,  the  paying  bank  returns  a  check 
"late"  to  "see  if  it  can  get  away  with  if 
The  commenter  explained  that  if  the 
depositary  bank  challenges  the 
timeliness  of  the  return  under  Regulation 
J,  the  Federal  Reserve  has  a  mechanism 
to  process  and  resolve  these  claims  on  a 
timely  basis.  However,  no  similar 
mechanism  exists  for  returned  checks 
cleared  outside  the  Federal  Reserve 
System,  where  paying  banks  often 
return  checks  late  and  then  refuse  to 
reimburse  the  depositary  bank  for  its 
loss.  In  essence,  the  commenter  *^ 
suggested  that  paying  banks  take  a  "sue 
me"  position.  For  small-dollar  checks 
drawn  on  paying  banks  located  in  other 
parts  of  the  country,  the  cost  and 
expense  of  litigation  might  exceed  the 
amount  of  the  check  at  issue.  The 
commenter  believed  the  threat  of  a 
paying  bank  having  to  pay  the  attorneys' 
fees  and  costs  of  suit  to  the  depositary 
bank  will  likely  cause  the  paying  bank 
to  honor  the  breach  of  warranty  claim 
without  the  need  for  litigation.  Similarly, 
the  depositary  bank  will  not  be  reluctant 
to  bring  suit  to  enforce  the  breach  of 
warranty  if  the  depositary  bank  knows 
that  the  court  must  award  attorneys' 
fees  and  costs  of  suit  as  part  of  the 
damages.  Another  commenter  believed 
that  "finance  charges"  should  be  defined 
to  mean,  at  a  minimum,  interest  chaiged 
at  the  legal  rate. 

The  Board  adopted  this  paragraph  as 
proposed  such  that  damages  for  breach 
of  these  warranties  shall  not  exceed  the 
consideration  received  by  the  paying  or 
returning  bank  plus  finance  charges  and 
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expenses  related  to  the  returned  check, 
if  any.  This  limits  the  amount  of 
damages  that  may  be  claimed  to  the 
dollar  value  of  the  returned  check  phis 
finance  charges  and  expenses  related  to 
the  returned  ciiedi.  The  Commentary 
references  U.CC  4-207(3)  to  provide 
courts  guidance  in  interpreting  this 
provision.  The  offidal  comment  5  to 
U.CC.  1 4-207(3)  indicates  that  in 
appropriate  cases  expenses  could    | 
include  attorneys,  fees. 

(d)  Tender  of  defense.  The  proposed 
regulation  provided  that,  if  a  retumkig 
bulk  is  sued  for  breach  of  a  warranty 
under  this  section,  it  may  give  a  prior 
returning  bank  or  the  paying  bank 
written  notice  of  the  litigation,  and  the 
bank  notified  may  then  give  similar 
notice  to  any  other  prior  returning  bank 
or  the  paying  bank.  If  Att  mtice  states 
that  the  paying  or  returning  bank 
notified  may  come  in  and  defend  and 
that  if  the  paying  or  returning  bank 
notified  does  not  do  so,  it  wiU.  in  any 
actioo  against  it  by  the  payii^  or    I  - 
returning  bank  giving  the  notice,  be 
bound  by  any  determination  of  fact 
commoQ  to  the  two  litigations;  then, 
unless  after  reasonable  receipt  of  ttie 
notice  the  paying  or  returning  bank 
notified  does  come  in  and  defend,  it  is 
so  bound. 

Four  OHnmenters  commented  on  this 
paragraph  of  ttie  proposed  regnlatitm; 
two  commenters  supported  this 
provision  aiid  two  had  mixed  reactions. 
The  OHnmenters  that  favored  adoption 
of  this  paragraph  indicated  that 
"seasonable"  should  be  substituted  for 
"reascnaUe"  before  "receipt  of  notice" 
in  the  second  sentence.  The  Board 
corrected  tiie  typographical  error  noted 
by  tbe  commenters.  i 

Both  commenters  witii  mixed 
reactions  indicated  that  under  9  229.34, 
paying  and/or  returning  banks  are 
required  to  warrant  to  subsequent 
returning  banks  and  the  depositary  bank 
that  die  paying  bank  made  a  timely 
return.  "Hie  commenters  believed  that 
this  would  give  the  depositary  bank  and 
its  customer  a  cause  of  action  against 
the  last  returning  bank,  but  that  bank 
may  have  difficulty  obtaining 
jurisdiction  over  the  paying  bank  in  the 
same  action.  The  commenters  requested 
clarification  of  whether  the  tender  of 
defense  provision  will  be  effective  i 
against  a  paying  bank  in  another 
jurisdiction. 

The  Board  believes  that  althou^  a 
depositary  bank  may  bring  an  action 
against  tfiie  last  returning  bank,  the 
tender  of  defense  provisions  will  permit 
claims  to  be  asserted  against  paying 
banks. 


Section  22035    Indonementa. 

(a)  btdonement  standards.  This 
paragraph  of  the  proposed  legolatian 
required  a  bank,  Feckral  Reserve  Bank. 
or  Federal  Home  Loan  Bank  otiter  than  a 
paying  bank  diet  handles  a  check  daring 
forward  collectiaD  or  a  returned  check, 
to  indorse  the  check  according  to  the 
indorsement  standard  providaid  in 
Appendix  D. 

Five  hundred  fifty-nine  commenters 
commented  on  the  indorsement 
standard.  Five  hundred  forty-one 
commenters  agreed  that  cm  indorsement 
standard  is  necessary  to  expedite  the 
return  process;  however,  346 
commenters  expressed  concern  that  the 
standard  as  proposed  was  too  rigid.  One 
hundred  nineteen  commenters  indicated 
that  it  would  be  difficult  to  implement 
the  proposed  standard  by  September  1. 
1988,  due  to  the  extensive  equipment 
changes  required  to  comply  with  the 
technical  requirements  oi  the  proposed 
standard.  In  addition,  commenters 
indicated  that  the  technical 
modifications  required  by  the  proposed 
indorsement  standard  were 
unnecessarily  burdensome  and  would 
be  expensive  for  the  banking  industry  to 
implement. 

In  response  to  these  comments,  the 
Board  adopted  technical  modifications 
to  the  proposed  indorse^nt  standard  to 
make  tiie  standard  more  flexible  and  to 
minimize  both  the  operational  and  cost 
effects  of  die  technical  requirements  of 
the  standard.  In  making  these 
modifications,  Boaril  staff  consulted 
with  banks,  equipment  manufacturers, 
and  check  printers  to  ensure  that  the 
modifications  adequately  addressed  the 
specific  concrans  raised  by  the 
commenters.  These  modifications  were 
adopted  by  the  Board  on  April  4. 198& 

After  distribution  of  tiie  indcvsement 
standard  ad(^ed  by  the  Board  on  April 
4, 1988.  the  Board  subsequentiy  modified 
the  indcwsement  standard  to  delete  the 
reference  to  avoiding  the  MICR  clear 
band  in  the  depositary  bank 
indorsement  standard.  This  change  was 
made  as  a  result  of  telephone  inquiries 
received  by  Board  staff  The  reference  to 
avoiding  the  MICR  clear  bend  was 
adopted  from  the  draft  standards 
currently  under  review  by  the  American 
National  Standards  Institaite  ("ANSI").  It 
was  discovered  that  ANSTs  intoit  is  to 
retain  this  area  for  future  use,  but  that 
no  current  use  for  this  area  exists.  In 
order  to  decrease  the  burden  of 
complying  with  the  standard,  the  Board 
has  eliminated  reference  to  avoiding  tbe 
MICR  clear  band.  If  a  future  use  for  this 
area  is  developed,  the  Board  will 
consider  modifying  the  standard  to 
avoid  the  MICR  clear  band  at  that  time. 


(b)  Liability  of  a  hatik  htmdling  a 
check  Section  22a3S(b).  'X!outiact  of 
indoiaer, "  of  tbe  proposed  regnlatian 
provided  that  a  paying  or  retianing  bonk 
makes  the  contract  of  indorser  end  may 
have  die  ri^ts  of  a  bidder  widi  respect 
to  each  returned  check  it  handles.  No 
comments  were  received  on  this 
paragraph. 

The  paragra|di  on  contract  of  indorser 
has  been  refdoced  by  a  new  paragraph 
entiUed  "Liability  of  a  bonis  handling  a 
check." This  paragraph  is  similar  to  the 
corresponding  paragraph  in  the 
proposal,  bet  it  does  not  incorporate  the 
U.CC  ctmtract  of  indorsement 

(c)  Indorsement  by  a  bank.  This 
paragraph  was  added  becaose 
commenters  were  concerned  that  die 
term  "pay  any  bank"  commonly  used  in 
bank  indorsement  was  not  part  of  die 
proposed  standard.  The  "pay  any  bank" 
language  is  intended  to  limit  the  transfer 
of  a  check  to  banking  channels  unless  it 
is  returned  to  the  original  depositor  or  a 
bank  takes  specific  action  to  transfer  die 
check  to  a  nonbank.  This  restriction  is 
thought  desirable  to  protect  the  interests 
of  the  depositor  or  any  collecting  bank 
that  has  a  security  interest  in  die  dieck 
in  case  the  check  is  lost  or  stolen  and 
transferred  to  an  innocent  party  who 
becomes  a  holder  in  due  course.  In  these 
cases,  the  restrictive  indorsement  "pay 
any  bank"  gives  notice  to  third  parties 
of  potential  adverse  claims  against  the 
check.  While  the  limitation  on  transfer 
to  banking  channels  may  be  desirable, 
there  does  not  appear  to  be  any  need  to 
rely  on  specific  words  to  accomplish  this 
result.  Because  banks  routinely  place 
restrictive  indorsements  on  the  checks 
they  handle,  a  new  paragraph  229.35(c], 
"Indorsement  by  a  bank, "  has  been 
added  to  the  final  regulation  to  provide 
that  any  bank  indorsement  would  be 
considered  restrictive  unless  a  bank 
takes  specific  action  otherwise.  Thus, 
third  parties  would  be  placed  on  notice 
of  potential  adverse  claims  by  the  bank 
indorsement  itself  without  additional 
language.  Accordingly,  "pay  any  bank" 
is  not  pari  of  the  standard,  and  the  use 
of  this  language  in  indorsements  is 
discouraged  for  depositary  banks  and 
prohibited  for  subsequent  collecting 
banks. 

(d)  Indorsement  for  depositary  bank. 
This  paragraph  was  added  to  address 
issues  raised  by  the  commenters  with 
regard  to  who  must  indorse  checks. 

Twenty-five  commoiters  expressed 
concern  over  who  most  indorse  the 
checks.  Several  commenters  questioned 
whether  small  banks  (particularly  credit 
unions)  must  indorse  diecks  as  the 
depositary  bank.  They  suggested  that  a 
small  bank  be  permitted  to  act  as  a 


corporate  depositor  and  agree  with  its 
correspondent  to  have  the 
correspondent  place  the  correspondent's 
indorsement  on  the  bade  of  the  check  as 
the  depositary  bank  indorsement  This 
approach  could  be  benefidal  to  both  the 
depositary  bank  and  returning  banks, 
particularly  if  die  depositary  bank 
wants  its  returned  checks  to  be 
delivered  to  the  correspondent  Similar 
comments  were  raised  with  regard  to 
bank  holding  companies  that  want  the 
returns  destined  to  their  subsidiary 
banks  to  go  to  one  location  rather  than 
to  each  subsidiary.  This  issue  also' arises 
in  the  context  of  nonproprietary  ATMs 
or  lock  box  arrangements  whose 
operators  process  checks  for  which  they 
are  not  the  bank  of  account 

Because  the  indorsement  standard  is 
being  proposed  to  expedite  the  return 
process,  the  Board  believes  that  the 
indorsement  placed  on  the  check  as  the 
depositary  bank  indorsement  should 
reflect  the  location  where  the  returned 
checks  and  notices  of  nonpayment 
under  9  229.33  should  be  directed,  ff  the 
bank  of  account  agrees  with  another 
bank  (a  correspondent  ATM  operator, 
or  lock  box  operator]  to  have  the  other 
bank  accept  returns  and  notices  of 
nonpayment  for  die  bank  of  account,  the 
indorsement  placed  on  the  check  as  the 
depositary  bank  indorsement  may  be 
the  indorsement  of  the  bai^  that  acts  as 
correspondent,  ATM  operator,  or  lock 
box  operator.  A  paying  or  returning 
bank  sending  a  returned  check  or  notice 
of  nonpayment  to  the  bank  indorsing  the 
check  as  the  depositary  bank  in 
accordance  with  the  r^^ation  will  have 
complied  with  its  expeditious  return  and 
notification  responsibilities.  The  bank  of 
account  that  handles  the  check  but 
agrees  to  the  placement  of  another 
bank's  indorsement  as  the  depositary 
bank  may  physicaUy  indorse  the  check 
in  an  ink  color  other  than  purple  outside 
of  the  area  designated  for  the  depositary 
bank.  Otherwise,  the  bank  of  account 
and  the  bank  indorsing  as  the 
depositary  bank  may  agree  that  the  ■ 
bank  of  account  will  be  responsible  for 
the  check  without  requiring  the  bank  of 
account  to  place  an  indorsement  on  the 
check  itself. 

Section  229.36   Presentment  of  checks. 

(a)  Pmentment  of  checks.  Sixteen 
commenters  commented  on  the 
proposed  provision  that  a  check  payable 
at  or  through  a  paying  bank  is 
considered  to  be  drawn  on  that  bank  for 
the  purposes  of  determining  die  time  for 
return  or  notice  of  nonpayment  (The 
majority  of  comments  on  the  payable 
through  issue  were  submitted  under 
9  229.2.)  Nineteen  respondents  opposed 
the  treatment  of  a  payable  through  bank 


as  a  paying  bank;  three  commenters 
supported  the  rule;  and  four  had  mixed 
reactions.  Twelve  commenters 
spedfically  stated  diat  payable  dirough 
drafts  should  not  be  subjected  to  the 
duties  of  expeditious  return.  See  the 
Commentary  to  9  229.2  for  a  summary  of 
the  Board's  action  on  this  issue. 

The  final  rule  treats  the  payable  at  or 
through  bank  as  the  bank  on  which  the 
check  is  drawn  for  the  purposes  of  the 
expeditious  return  and  notice  of 
nonpayment  under  Subpart  C  but  not 
for  purposes  of  a  payor  bank's  midnight 
deadline  or  wrongful  dishonor  under  the 
U.CC 

(b)  Receipt  at  bank  office  or 
processing  center.  Fourteen  respondents 
commented  on  the  proposal  that  a  check 
is  considered  received  by  the  paying 
bank  when  it  is  received  at  any  branch 
or  head  office  identified  on  the  check  by 
name  without  address,  at  any  branch  or 
head  office  consistent  with  the  name 
and  address  on  the  check,  at  any 
address  of  the  bank  assodated  with  the 
routing  number  on  the  check,  or  at  a 
location  to  which  delivery  is  requested 
by  the  paying  bank.  Commenters  were 
unsure  whether  this  paragraph  referred" 
to  only  the  receipt  of  forwbid  collection 
checks  or  to  the  delivery  of  returned 
diecks  as  welL  This  paragraph  governs 
only  the  receipt  of  forward  collection 
checks  by  the  paying  bank. 

Eight  commenters  opposed  the 
provision  as  written,  ^ree  were  in 
favon  and  three  had  mixed  reactions. 
The  commenters  opposing  this  provision 
dted  the  need  to  set  a  priority  for  the 
locations  for  receipt  so  that  diecks  are 
not  delivered  to  any  location  affiliated 
with  the  institution.  Three  commenters 
requested  diat  the  first  priority  for 
receipt  be  locations  identified  by  the 
routing  number  of  the  paying  bank  on 
the  check.  Three  commenters  suggested 
that  it  be  dearly  stated  that  the 
regulation  will  override  provisions  in  the 
U.CC  which  deal  with  the  receipt  of 
presentment 

The  Board  has  modified  this 
paragraph  so  diat  receipt  at  a  location  to 
which  delivery  is  requested  by  the 
paying  bank  is  the  first  location  defined 
for  presentment  The  Commentary  also 
suggests  that  paying  banks,  concerned 
with  presentment  to  specific  locations, 
specify  particular  addresses  on  their 
checks  rather  than  just  general 
addresses  or  the  name  of  the  bank. 

(c)  Truncation.  Seven  commenters 
commented  on  the  provision  to  permit 
truncation  by  agreement  with  the  paying 
bank,  given  that  truncation  does  not 
extend  the  paying  bank's  time  for  return. 
Two  commenters  supported  the 
provision  as  written,  two  were  opposed. 


and  three  expressed  mixed  opinions. 
Two  commenters  indicated  that  die 
definition  of  truncation  is  too  narrow 
and  should  be  extended  to  more  than 
just  depositary  and  collecting  banks  so 
that  there  is  a  degree  of  flexibility  in 
potential  partidpants.  One  commenter 
dted  that  truncation  would  only  be 
effective  if  aspects  of  die  U.CC 
governing  liabilities  assodated  with 
indorsements,  signatures,  etc.,  were 
changed  to  encourage  the  use  of 
truncation. 

The  Board  believes  that  this 
paragraph,  as  proposed,  provides 
flexibility  to  allow  potential  participants 
to  implement  truncation  agreements. 
Therefore,  the  Board  adopted  this 
paragraph  as  proposed.  "Hie  Board  plans 
to  continue  to  evaluate  these  provisions 
in  the  future  to  determine  whether  they 
are  adequate  to  facilitate  the 
development  of  truncation  programs. 

(d)  Liability  of  bank  during  forward 
collection.  A  new  paragraph  has  been 
added  to  provide  diat  setdements  during 
the  forward  collection  process  are  final 
when  made  instead  of  provisional.  This 
change  is  consistent  with  the  treatment 
of  setdements  for  returned  checks  under 
9  229.31(c),  induding  the  removal  of 
charge-back  under  that  section.  It  is  also 
consistent  with  the  scheme  of  the 
expeditious  return  system  under 
99  22g.30(a)  and  229.31(a)  under  which 
diecks  are  not  returned  up  the  forward 
collection  path.  This  paragraph  also 
darifies  diat  diis  finality  of  setdement 
does  not  affect  a  bank's  liability  imder 
certain  provisions  of  die  U.CC. 

Section  229.37    Variation  by  agreement 

A  number  of  commenters  asked  that 
the  Board  indude  a  provision  in  the  final 
regulation  authorizing  banks  to  vary  the 
requirements  of  the  regulation  by 
agreement  They  stated  that  such 
variations  are  explicidy  authorized  by 
the  U.CC,  and  diat  similar  authority  is 
needed  in  this  regulation,  because  many 
provisions  of  the  regulation  relate  to 
U.CC.  requirements. 

This  section  was  added  to  parallel 
U.CC  9  4-103(1).  The  Board  emphasizes 
that  agreements  varying  this  subpart 
that  delay  the  return  of  a  check  beyond 
the  times  required  by  this  subpart  may 
result  in  liability  under  9  229.38  to 
entities  not  party  to  the  agreement  This 
section  is  consistent  with  the  limits  on 
truncation  agreements  in  9  229.36(c). 
The  Commentary  to  the  regulation 
indudes  examples  of  situations  where 
variation  by  agreement  is  permissible. 
Variation  by  agreement  is  not 
authorized  with  respect  to  the 
requirements  of  Subpart  B  of  the 
regulation. 
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Section  229Ja    Liability.  \ 

(a)  Standard  of  care;  HahiHty: 
measure  of  damagee.  Th«  proposed 
regulatkn  establialwd  •  ttendard  of 
care  that  applies  to  any  bank  coyeiad  by 
the  reqniiciiiaxts  of  Salipart  C  and  is 
similar  to  the  studanl  hiipnsad  by 
U.CC  li  1-2D3  and  4-103(1).  A  bank 
not  fulfilling  this  standard  of  care  is 
liable  to  the  depoattary  bank,  the  owner 
of  the  check,  or  another  party  to  the 
check.  The  measure  of  damages  stated 
was  derived  from  U.CC  9S  4-103(5)  and 
4-202(3).  This  para9«ph  also  stated  that 
it  did  not  affect  a  paying  boidc's  liability 
to  its  castoner.  The  Bond  requested 
specific  oooiBent  on  vdiether  a  bank's 
liability  under  diis  paragraph  sfaoold  be 
limited  to  the  depositaiy  bank  and 
owner  of  the  check. 

Ninety-ei^t  coomienten  commented 
on  this  paragrai^  ci  the  proposed 
regulation.  Among  these  cnmmenters,  53 
generally  favored  the  Board's  proposal 
with  tftmiral  changes,  while  19  had 
mixed  reactioDS,  and  28  opposed  dns 
part  of  the  pct^msal  as  written.  Eighty- 
seven  commenten  addresaad  the  issaa 
of  whether  a  bank's  liabihty  under  tiMS 
paragraph  shouki  be  hmited  to  the 
depositary  bank  and  own»  <rf  the  dieck. 
Forty-five  comasntus  stated  that 
liability  ahooki  a|iply  to  the  depositary 
bank,  ownw  of  the  check,  or  another 
party  to  the  check.  On  the  other  hand.  42 
commentars  indicated  that  the  bank's 
liability  shoald  be  limited  to  the 
depositaiy  bank  and  owner  of  the  check. 

One  cominenter  indicated  that 
because  a  baidi  is  liable  under  the  Act 
and  regulation  only  if  it  failed  to 
exercise  ordinary  care  or  act  in  good 
faith,  a  bank's  failnre  to  comply  with  the 
requirements  of  the  regulation  would  not 
neceasarily  result  in  liability. 
Accordingly,  the  oommenter  believed 
there  would  be  a  certain  degiae  ol 
uncertainty  for  other  parties  aa  to 
whether  recovery  will  be  realiied 
against  a  particular  bank  that  vkilata4 
the  regulation.  Moreover,  the  eoamentar 
indicated  that  losses  will  be  shifted  from 
banks  failing  to  oonqily  with  the 
reqniiements  of  the  regnlatian  (albeit 
not  in  a  negligent  or  baid  laitti  saanDtf) 
to  innocent  parties  that  have  fully 
compiled  with  the  reguUtians. 

At  the  state  leveL  the  commenter 
believed  it  was  important  that  the 
Board's  reguiatioas  be  interpreted 
consistent^  by  the  state  courts  in  each 
state.  In  this  regard,  it  was  su^eated 
that  the  Board  consider  induding 
language  in  the  regulation  encouraging 
state  courts  to  certify  to  the  Board  issues 
concerning  the  inten»etation  of  this 
regulation.  In  addition,  the  Board  wras 
encouraged  to  indicate  in  the  regulation 


that  it  is  prepared  to  file,  and  will  file, 
amicus  brt^  in  state  courts  to  ensure 
consistent  interpretatian  of  its  regulation 
acroas  the  country.  This  coomenter 
believed  diat  sadi  Board  invcdvement  to 
state  court  proceedings  was  particularly 
appH^uriate,  because  Subpart  C 
represented  a  significant  new  federal 
overlay  applicable  to  legal  relationsh^M 
previously  governed  prifliarily  by  state 
law  and  regulated  by  stete  fiourts. 

Another  commenter  indicated  that 
one  of  the  most  critical  issues  currently 
facing  California  banks  is  die  recent 
influx  of  "bad  faith"  suits  in  whidi 
punitive  damage  awards  of,  for  instance. 
$20  million  have  been  made  as  a  result 
of  a  bank's  alleged  breach  of  its 
"implied  warranty  of  good  faith  and  fair 
dealing"  to  its  customos.  The 
commenter  indicated  that  the  California 
legislature  reoenUy  amouled  California 
law  to  slow  the  pace  of  similar  cases. 
which  represented  a  true  crisis  to  die 
California  banking  community. 
According  to  this  commenter,  Califomia 
law  (Financial  Code  }  868.4)  curraitly 
limiU  banks'  liabitity  U»  failure  to 
con^ly  with  California's  funds 
availabihty  laws  to  actual  damages  plus 
additional  actioD  and  the  lesser  of 
$500,000  or  one  perouit  of  net  worth.  In 
view  of  this  information,  the  commenter 
made  three  requests: 

(1)  That  no  reCeranoe  be  made 
anywhere  in  the  regulation  to  a  standard 
of  "good  faith."  rather,  diat  the 
negligence,  reasonableness  and/or  due 
diligence  standard  be  used; 

(2)  Tliat  the  regulation  stete 
spedficaHy  that  it  does  not  establish  a 
standard  of  or  otherwise  inqwee  an 
implied  or  express  wntanly  of  good 
faith  and  fair  dealing  not  otherwise 
existing  under  applicable  stete  law, 

(3)  That  1 22038  ffiq>Iiddy  stete  that 
the  amount  of  damages  will  be  subject 
to  applicable  stete  law. 

Of  thoae  conunenten  q^KMed  to  this 
section  as  proposed,  one  w—anter 
believed  that  the  proposal  imposed 
liability  for  consequential  damages  upon 
a  showii«  of  "lack  ol  good  Isith."  The 
commenter  briieved  that  this  is  different 
language  from  that  found  in  U.CC  1 4- 
103(5)  which  requires  an  affirmative 
findtog  of  "bad  faith"  befon  subjecting 
a  bank  to  liability  for  consequential 
damages  and  from  the  langnage  in  the 
Act  vtdiich  provides  for  sadi  damages 
only  "where  there  is  bad  faidL"  (See 
section  611(f)  of  the  Act)  The 
commmiter  asked  if  this  change  in 
language  was  totmtional  and 
recommended  that  the  language  in  dte 
regulation  parallel  that  of  the  Act 

Another  ooomienter  believed  that  an 
"ordinary  care"  standard  docs  not 


provkie  banks  with  a  dear  standard  by 
which  they  may  measvs  tfidr  oondact 
and  saggMtad  that  ike  Board  adopt  a 
"good  faidi'' standard  iaatcad.  Another 
connanter  indfcated  that  under  U.CC 
91  l-a03  and  4-108(1).  standards  of  care 
are  Imposed  upon  eadi  bank  handling 
the  check.  This  should  not  change,  and 
liabihty  should  be  assigned  to  any  bank 
causing  a  delay  in  tha  handHng  of  the 
check. 

Another  commenter  imficsted  that  it 
may  be  very  dfficah  to  coiiq>ly  100 
percen^of  die  time  considering  the 
coinplexf  ties  of  the  Act  Consequently,  it 
was  noted  diat  the  following  questions 
should  be  addressed  in  die  regulation  cr- 
commentary.  What  will  "ordinary  care" 
mean?  What  will  "good  feitfi"  raeanT  If  a 
returned  check  is  lost  bow  is  the 
determination  of  whedier  the  bank 
exercised  care  made? 

Another  commenter  was  concerned 
that  the  Federal  Reserve  may  be  the 
responsible  party  for  ddajring  a 
returned  dieck  and  would  not  be  subfect 
to  the  liability  provisions  of  diis  section. 
The  Board  notes  diat  the  Federal 
Reserve  is  subfect  to  die  same  duties 
and  liabilities  under  the  regulation  as 
any  returning  bank. 

One  commenter  failed  to  see  the  need 
for  1 229.38,  since  the  U.CC.  already 
establishes  a  standard  of  care  for  check 
return  obligatioiL  This  standard  has 
been  darified  by  a  large  number  of 
judicial  dedsions.  The  commenter 
believed  that  by  combining  this 
proposed  regulation  with  the 
expeditious  return  requirement  of 
&ibpart  C  an  issue  of  fact  wiQ  be 
created  in  every  lawsuit  seeking 
damages  under  its  terms. 

Another  commenter  believed  that 
Uability  should  not  be  imposed  on  a 
bank  that  misroutes  s  returned  check 
due  to  the  inaccurate  identification  of 
the  depositary  bank.  Another 
commenter  indicated  that  good  faith 
encoding  erron  in  processing  QRCs 
should  not  create  liability  on  the  part  of 
the  bank  that  encoded  the  chedc 
Another  commenter  indicated  that 
"standard  of  care"  should  be  a 
responsibility  of  aH  institutions  involved 
in  die  returned  check  process. 

Of  dioae  that  suppOTted  this  provision, 
nine  indicated  that  under  the  C^C 
process,  a  miarouted  return  is  a  definite 
liabihty  of  die  paying  bank  and  ayoed 
Uiat  diis  liability  should  extend  at  the 
very  least  to  the  depositary  bank,  the 
depodtor,  and  the  issuer  of  die  check. 
Three  commenten  indicated  that  in 
order  to  dearly  determine  dm  identity  of 
the  paying/ratuining  bardi  that  has 
misencoded  a  (^C  the  bank  Greeting  a 
QRC  be  required  to  encode  ite  routing 


nimiber  on  the  front  of  the  check.  These 
commenten  indicated  that  babiiity  for 
actual  and  direct  damages  (indncBng 
court  caste  uid  attorneys'  fees)  shotdd 
extend  to  all  injured  parties.  Six  odter 
commenten  gennofly  agreed  that  the 
provisions  of  paragraph  (a)  were 
adequate.  Flfteai  commmtera 
recoramendedthis  para^aph  contain  a 
provision  similar  to  the  following: 
"provided  the  bank  had  handled  the 
return  of  an  item  in  a  manner  consistent 
with  standard  industry  practices,  the 
fact  that  the  bank  has  not  returned  the 
item  in  strict  accordance  with  ttiis 
regulation  shall  not  be  deemed  to  create 
a  presumption  that  the  bank  has  failed 
to  execdsc  ordinary  care  or  to  act  in 
good  faith." 

One  commenter  recommendad  that 
the  regulation  daetfy  that  qualifying 
banks  are'  responsttde  for  kwses  caused 
by  delays  due  to  improper  quahflcation. 
Improper  qualification  owy  cause  a 
check  to  be  misrouted,  delayiiq  ito 
return  to  the  depositary  bank.  The 
commenter  suggested  Uiat,  if  the 
depositary  bank  shows  that  the  chedc 
would  have  been.retumed  before  it 
released  funds  but  for  the  delay  caused 
by  the  improper  qualification,  the 
qualifying  buik  should  be  held  liable  for 
die  resulting  loss. 

Another  commenter  suggested 
clarification  in  that  the  U.CC.  stetes 
that  a  collecting  bank  exerdses  ordinary 
care  if  it  acte  by  its  midnight  deadline.  A 
similar  standanl  should  be  adopted  by 
this  paragraph  so  that  "ordinary  care"  is 
not  left  to  interpretation.  Likewise,  good 
faidi  should  be  tied  to  die  U.CC 
definition  of  "good  faith."  which  is 
"honesty  in  fact"  Another  commenter 
supported  this  paragraph  but  indicated 
that  it  should  be  limited  to  the 
depositary  bank  and  its  customer. 
However,  other  banks  may  share  in  the 
paying  bank's  liability  if  ^ey  failed  to 
exercise  ordinary  care. 

Two  other  commenters  suggested  that 
the  liability  under  S  22g.38(a)  should  be 
restricted  to  the  depositary  bank  or  the 
owner  of  the  check  and  that  the 
Commentary  be  expanded  to  state  that 
in  the  fifth  sentence  the  term  "notice"  in 
the  phrase  "for  loss  or  destruction  of  a 
check  or  notice  in  transit"  refers  to  a 
notice  of  nonpayment  or  notice  in  lieu  of 
return. 

One  other  commenter  suggested  that 
the  Board  modify  this  provision  so  as  to 
discourage  litigation  by  (1)  placing  the 
burden  of  proof  on  the  party  seekhig  to 
recover,  (2)  where  a  party  seeks  to 
recover  a  sunLin  excess  of  the  amount  of 
the  check,  establish  a  high  evidentiary 
standard  sudi  as  "dear  and  convincing 
evidence;"  (3)  inchide  die  U.CC 
definition  of  "good  faith"  (Le.,  honesty  m 


fact]  and  emphasize  in  the  commentary 
that  an  error  in  legal  judgment  gross 
negligence,  or  other  circumstances  not 
involving  actual  dishonesty  do  not 
constitute  a  lack  of  good  faith;  (4) 
identify  in  the  Commentary  some  of  the 
most  prevalent  factual  circumstances 
arising  in  dieck  collection  litigation  and 
clarify  whether  a  loss  has  been  incurred 
and  whedier  such  loss  is  attributable  to 
delayed  returns  under  those 
circumstances;  and  (5]  darify  that  the 
depositary  bank  cannot  refuse  to  make 
full  setUement  by  offsetting  alleged 
losses  from  alleged  late  returns  against 
the  settlement  due. 

Another  commenter  agreed  that  a 
bank's  Uability  for  failure  to  use 
reasonable  care  in  handling  a  check 
should  apply  onfy  in  favor  of  the 
depositaiy  bank  or  owner  of  die  check. 
This  would  eliminate  the  requirement  to 
involve  intermediaiy  banks  in  such 
disputes. 

Other  commenten  questioned  how 
the  depositary  bank  would  revoke 
settiement  should  a  dispute  arise  v^en 
settling  directly  with  a  drawee  bank 
when  an  account  relationship  did  not 
exist.  Another  commenter  indicated  that 
interpretation  and  limits  of  liability  to 
determine  "fault"  must  be  considered 
(e.g.,  unreadable  indoreements).  It  was 
suggested  diat  returns  delivered  in  error 
to  a  financial  institution  should  be  under 
special  consideration. 

The  Board  believes  that  it  is  unportant 
to  the  expeditious  return  requirements 
of  this  regulation  for  banks  to  be  liable 
for  aity  losses  due  to  their  negligence  in 
handling  checks,  litis  approach  is 
consistent  with  the  current  treatment  of 
collecting  bank  liability  under  the  U.CC 
The  Board  also  believes  that  it  is 
important  to  return  the  liability  for  other 
damages  in  laws  where  a  bank  fails  to 
act  in  good  faith.  The  Commentary 
indicates  that  these  standards  are 
derived  fiom  U.CC.  standards,  and 
therefore  U.CC  case  law  will  provide 
guidance  in  their  interpretation.  The 
Board  also  recognizes  that  litigation 
under  these  standards  wiU  often  involve 
complex  fact  situations  and  does  not 
believe  that  it  can  address  die  variety  of 
situations  that  may  arise.  Nevertiieless. 
the  Commentary  has  been  revised  in  an 
attempt  to  clarify  a  depositary  bank's 
duty  to  seek  recovery  from  its  customer 
and  that  a  depositary  bank  is  generally 
not  negligent  for  making  funds  available 
to  its  customer-  The  Board  will  monitor 
developments  in  liability  under  this 
standard  to  see  if  future  revisions  are 
necessary. 

Bona  fide  errors.  Under  the  proposal, 
a  depositary  bank  was  shielded  from 
liability  under  this  paragraph  for  a 
violation  of  a  requirement  of  this 


subpart  if  it  could  demonstrate,  by  a 
preponderance  of  evidence,  that  the 
violation  resulted  from  a  bona  fide  error 
and  that  it  maintains  procedures 
designed  to  avoid  such  errore.  An  error 
in  legal  judgment  however,  would  not 
constitute  a  bona  fide  error. 

Nine  commenten  commented  on  this 
paragraph.  Of  these,  one  comment  was 
favorable,  three  were  mixed,  and  five 
were  opposed  to  the  paragraph  as 
proposed.  One  commenter  suggested 
that  the  Board  broaden  the 
interpretation  of  bona  fide  error 
recognizing  the  manual  processing  and 
training  issues  involved  in  complying 
with  the  regulation's  requirements.  One 
commenter  stated  that  errots  in  legal 
judgment  should  be  induded  in  the 
definition  of  bona  fide  error.  Another 
commenter  requested  that  the  Board 
estabUsh  procedures  to  answer 
questions  via  telephone  and  to  prompdy 
respond  to  written  ruling  requesto 
concerning  Regulation  CC  and  affected 
Regulation  ]  provisions  because  banks 
are  not  shielded  from  erron  in  legal 
judgment 

Another  commenter  questioned  the 
applicability  of  the  bona  fide  erron 
provisions  to  Federal  Reserve  Banks, 
givm  the  fact  that  the  Act  limite  this 
shidd  to  depository  instituttons.  One 
commenter  stated  that  this  provision 
was  somewhat  undear  and  confusing, 
and  suggested  that  it  diould  describe  the 
Liabihty  for  bank  enon  or  omissions  in 
each  case  covered  by  Subpart  C 
particulariy  the  Uability  of  a  bank  for 
failure  to  properly  indorse  a  check.  One 
commenter  recommended  that  this 
provision  be  deleted  from  the  final  rule. 

On  further  review,  the  Board  beUeves 
that  the  bona  fide  error  provision  is  not 
necessary  under  Subpart  C,  as  the 
standards  for  negligence  UabiUty 
incorporate  the  purpose  of  the  bona  fide 
error  provision.  Therefore,  the  Board  has 
deleted  this  provision  fiom  the  final 
regulation. 

(b)  Paying  bank's  failure  to  make 
timely  return.  Section  229.30(a)  of  the 
proposed  regulation  imposed 
requirements  on  the  paying  bank  for 
expeditious  return  of  a  check  and  left  in 
place  die  U.CC  time  limits,  which  may 
allow  return  at  a  different  time.  This 
paragraph  clarified  that  the  paying  bank 
could  be  liable  for  failure  to  meet  either 
standard  but  not  for  failure  to  meet  both. 

Eight  commenten  commented  on  this 
paragraph  of  the  Board's  proposal.  Five 
commenten  favored  the  proposal  as 
written,  and  three  commenten 
suggested  clarifications  to  the  proposal 
One  commenter  indicated  that  this 
paragraph  should  be  clarified  to  ensure 
that  litigants  may  plead  in  the 
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alternative  under  both  the  U.C.C.  and 
the  Board's  regulation. 

Another  commenter  indicated  dwt 
under  current  laws,  the  definition  of  late 
return  is  explicit  Hie  proposed 
regulation  removed  te  standards  for 
judging  what  constituted  a  late  return. 
The  commenter  believed  that  disputes 
over  expeditious  return  and  late  returns 
are  inevitable  and  suggested  that  the 
Board  clarify  this  definition  in  the  final 
regulation  and/or  Commentary.  One 
other  commenter  questioned  the  liability 
of  other  returning  banks  when  holding  a 
returned  check  causes  the  retimied 
check  to  be  late.  The  Board  notes  that 
the  current  U.C.C.  midnight  deadline 
requirement  is  explicit  only  in  the  case 
of  paying  banks. 

Of  those  generally  supporting  this 
paragraph  as  proposed,  two  commenters 
favored  a  charge-back  to  the  customer's 
account  even  if  the  returned  check  is  not 
returned  timely,  upon  receipt  of  the 
physical  check  or  a  copy.  One 
commenter  recommended  that  the  | 
proposed  regulation  be  amended  td 
authorize  a  check  of  $2,500  or  more  be 
charged  back  against  the  reserve 
account  of  the  drawee  bank,  if  a 
depositary  bank  submits  an  affidavit 
proving  this  loss  was  a  result  of  failure 
to  receive  a  notice,  if  such  notice  as  now 
required  by  Regulation  J  was  not  given 
by  the  drawee  bank.  The  Board  believes 
that  automatic  chatge-back  would  be 
inappropriate,  because  the 
determination  of  liability  would  involve 
the  review  of  the  facts  of  each  case. 

This  paragraph  is  designed  to  shield  a 
bank  from  double  liability  under  the 
U.C.C.  and  this  regulation  for  a  single 
error.  It  has  been  adopted  substantially 
as  proposed 

(c)  Comparative  negUgence.  Thisj 
paragraph  of  the  proposed  regulation 
established  a  "pure"  comparative 
negligence  standard  for  liability  under 
Subpart  C  of  the  regulation.  This 
comparative  negligence  rule  may  have 
particular  application  where  a  paying  or 
returning  bank  delays  returning  a  check 
because  of  difficulty  inJdentifying  the 
depositary  bank.  Nine  commenters 
commented  on  this  paragraph.  Of  those 
that  commented,  three  were  opposed, 
five  had  mixed  reactions,  and  one 
commenter  supported  this  paragraph  as 
proposed. 

Of  those  opposed,  one  commenter 
indicated  that  this  rule  created  a 
nightmare  in  resolving  disputes.  For 
example,  if  a  bank  returned  a  returned 
check  late  and  the  depositary  bank 
suffered  a  loss,  the  depositary  bank 
would  make  claim  on  the  paying  bank 
for  a  late  return.  The  paying  bank  would 
invariably  claim  that  the  depositary 
bank  was  negligent  in  allowing  its 


customer  to  withdraw  the  money  and, 
therefore,  the  pajring  bank  would  not  be 
liable  for  the  late  return.  In  essence,  the 
commenter  believed  that  this  proposed 
comparative  negligence  section 
introduced  an  alien  "personal  injury" 
concept  into  the  laws  governing 
commercial  paper,  hank  deposits,  and 
collections. 

Another  commenter  indicated  that  the 
Board  was  circumspect  in  exercising  its 
authority  by  proposing  such  a 
comparative  ne^igence  rule,  and  only 
time  will  tell  how  the  adoption  of  the 
comparative  negligence  doctrine  will 
affect  predictability,  speedy,  dispute 
resolution,  and  efficiency  in  the  check 
collection  system.  One'  other  commenter 
believed  the  comparative  negligence 
standard  is  unworkable  as  it  eliminated 
the  clear  frameworic  of  liability,  which 
characterizes  the  current  system.  The 
commenter  indicated  that  rather  than 
help  resolve  disputes,  comparative 
ne^igence  will  result  in  the  introduction 
of  too  many  variables  to  enable 
resolution  without  costly  litigation.  The 
conmienter  believed  that  the  prevailing 
party  in  any  dispute  under  this 
paragraph  should  be  entitled  to  both 
costs  and  reasonable  attorneys,  fees. 

One  commenter  stated  that  the 
concept  of  comparative  negligence,  if 
applied  in  all  instances,  will  result  in 
much  needless  litigation  between  banks 
with  the  attendant  costs  and  delays 
involved  in  adversary  proceedings.  This 
commenter  suggested  that  losses  of 
$5,000  or  less  resulting  fitim 
indorsement,  returned  check,  or  notice 
problems  be  shared  equally  by  the 
banks  handling  a  returned  check,  and 
allocation  of  losses  exceeding  $5,000  be 
determined  by  a  comparative  negligence 
standard.  Another  commenter  indicated 
that  it  was  unclear  how  the  comparative 
negligence  and  "bona  fide  errors" 
provisions  interrelate. 

Another  commenter  indicated  that  it 
would  be  difficidt  to  determine  when  a 
returned  check  was  late.  The  commenter 
questioned  whether  a  paying  or 
returning  bank  must  establish  proof  that 
a  returned  check  was  qualified,  delayed 
by  research  for  a  routing  number,  sent 
on  a  courier  after  midnight,  or  held  for 
two  days  as  a  small-dollar  item.  It  was 
suggested  that  the  Federal  Reserve  set  a 
standard  for  reasonableness  on  claims 
of  late  returns  to  better  manage 
potential  disputes. 

One  commenter  suggested  that  the 
Board  undertake  a  thorough  analysis  of 
the  comparative  negligence  standard  in 
cooperation  with  the  National 
Conference  nf  Commissioners  on 
Uniform  State  Law  before  adoption  of 
this  provision.  One  commenter  agreed 
that  comparative  negligence  is  a  fair 


standard  which  is  generally  used  today 
in  settlements,  although  the  commenter 
foresaw  possible  problems  in 
determining  percenters  of  negligence 
and  bad  faith. 

Today,  under  a  general  negligence 
standard,  a  party  may  not  be  liable  if 
the  other  party  was  negligent;  therefore 
comparative  negligence  is  not  a  new 
concept  in  commercial  law.  The  Board 
believes  that  a  comparative  negligence 
standard  equitably  balances  the 
interests  of  all  parties,  and  provides 
greater  incentives  for  compliance  with, 
the  requirements  of  this  subpart 
particularly  the  indorsement  standards. 
Therefore,  the  Board  adopted  this 
paragraph  of  the  regulation  as  proposed. 

(d)  Responsibility  for  back  of  check. 
This  paragraph  was  added  to  clarify  the 
responsibility  for  damages  under 
paragraph  (a)  when  the  condition  of  the 
back  of  the  check  adversely  affects  the 
ability  of  a  bank  to  indorse  the  check 
legibly  in  accordance  with  {  229.35. 

(e)  Timeliness  of  action.  This 
paragraph  incorporated  the  standard  of 
U.CC.  S  4-108(2)  with  the  addition  of 
"failure  of  equipment"  and  "interruption 
of  computer  facilities"  as  causes  of 
delay.  Seventeen  commenters 
commented  on  this  portion  of  the 
proposed  regulation.  Of  these,  one 
commenter  supported,  and  16  opposed 
this  paragraph  as  proposed. 
Commenters  opposed  to  this  provision 
indicated  that  the  causes  of  delay  for 
"equipment  failure"  and  "interruption  of 
computer  facilities"  are  too  vague  and 
requested  that  more  specific  definitions 
be  provided  in  the  Commentary  in  order 
to  prevent  abuses. 

"The  Board  adopted  this  paragraph  of 
the  regulation  essentially  as  proposed. 
No  examples  were  included  in  the 
Commentary  concerning  equipment 
failures  because  to  do  so  n^^t  have  the 
effect  of  establishing  equipment 
standards  for  the  banking  industry  and 
would  therefore  be  beyond  the  scope  of 
the  original  proposal. 

(f)  Exclusion.  This  paragraph  of  the 
proposed  regulation  provided  that  the 
civil  liability  and  class  action 
provisions,  particularly  the  pimitive 
damage  provisions  of  sections  eil(a) 
and  611(b)  of  the  Act  (12  U.S.C.  4010  (a) 
and  (b))  do  not  apply  to  regulatory 
provisions  adopted  to  improve  the 
efficiency  of  the  payments  mechanism. 
Two  commenters  commented  on  this 
paragraph — one  favored  and  one 
opposed.  The  Board  revised  this 
paragraph  to  exclude  the  bona  fide  error 
provisions  of  the  Act  from  Subpart  C 

[gH  JuriadictiotL  The  proposed 
regulation  provided  for  die  jurisdiction 
ami  statute  of  limitations  for  civil 


actions  for  viotetions  of  this  eubpart. 
Fow  coouuentere  commented  on  this 
paragrapb.  Two  supported  the 
paragrapli  as  propased,  and  two  had 
mixed  reactions  to  the  proposal. 

One  ooamcnter  questioned  whether  it 
was  approiwiate  to  use  the  limited 
reaources  of  the  federal  courts  to  resolve 
di^mtesooQcenung  sDudlntoUar  oheclw. 
Another  conmienter  b^eved  that  Ads 
pwivisiat  indicated  that  any  actioo 
"may"  b«  bfought  within  one  yen.  If  the 
intent  is  to  predude  any  action  brought 
aflra'  one  year,  the  commenter  prefsned 
to  remove  any  amlnguity  by  stating  that 
no  action  sbaUiY)e  bmugfat  after  one 
year.  The  comments  was  also 
concerned  diat  tfie  {novimoo  mule  no 
exception  for  csoaa  dmms  and  third- 
party  daima  aduch  are  prevalent  in 
ched(  collectioa  fitigation.  The 
conunenfeer  indicated  that  in  view  of  the 
warranty  and  conparattve  negUgence 
provisions  contained  in  the  pn^Msed 
regulation,  it  appaars  that  the  dtfendant 
in  an  action  brought  under  {  228138 
should  have  an  addition^  80  to  98^ys 
to  bring  in  a  third  party  or  file  an 
independent  action,  after  the  defendant 
is  served. 

One  commenter  supporting  this 
paragraph  indicated  that  it  would  be 
helpfiil  if.  the  Board  clarified  jurisdiction 
(or  the  lack  thereof)  and  whether  the 
ai^ropriate  long-aim  statute  is 
applicable.  In  addition,  it  was 
recommended  that,  to  the  extent  already 
not  incorporated,  the  exceptions  to 
providing  notice  of  dishonor  found  in 
U.CC  S  3-511  apply  under  the 
regulation  as  well  [Le^  check  return 
rules,  notice  of  nonpayment). 

This  paragraph  was  revised  to  refer  to 
action  under  this  subpart  instead  of  this 
section  in  order  to  include  actions 
brought  under  other  sections  of  this 
subpart  such  as  S  229.35(b).  The 
Commentary  has  been  revised  to  clarify 
that  this  paragraph  covers  subject 
matter  jurisdiction. 

(h)  Reliance  on  Board  rulings.  TTiis 
paragraph  of  the  proposed  regidation 
shielded' banks  from  civil  Uability  if  they 
act  in  good  faith  in  reliance  on  any  rule, 
regulation,  or  interpretation  of  the 
Board  even  if  it  were  subsequently 
determined  to  be  invalid.  In  addition  to 
the  regulation,  banks  may  also  rely  on 
the  Cmnmentary  of  this  regulation, 
which  will  be  issued  as  an  offfdal  Board 
interpretation.  One  commenter 
commented  in  support  of  this  paragraph. 
The  Board  adopted  this  paragraph 
essentially  as  proposed. 

Section  22&39   Insolvency  of  bank. 

Two  respondents  commented  on  this 
provision  of  the  propoeed  regulation 
dealing  with  instances  in  vddeh  banks 


foil  withent  having  made  final 
settlement  for  cfaedcs.  One  comment 
supported  the  provision.  One  commenter 
opposed  this  rule,  citing  doubt  as  to 
whether  the  Federal  Raerve  Board  has 
the  li^tto  preempt  federal  statutes  on 
the  iroohrency  of  banks. 

Hie  Board  believes  that  this  provision 
is  consistent  witir  the  Board's  aotfaority 
to  regulate  the  dieofc  coSection  system 
nnderthe  Act  Therefore,  the  Board  has 
adopted  this  section  essentially  as 
proposed.  Ilie  Commentary  to  this 
section  has  been  expanded  to  clarify  its 
operation. 

Section  22A40  Bffeelofmeigar 
transadkuL 

Several  crauuenters  ststed  that  ft 
would  be  extremely  difficult  to  eon^y 
with  certain  requirements  of  die 
regulation  fer  a  period  of  time  foQewing 
a  merger  or  acquisition  of  a  bank.  Vtaem 
difficulties  arise  from  having  to  treat  the 
banks  that  have  merged  as  one  entity 
before  the  operations  of  the  banks  have 
been  consolidated.  Htis  section  has 
been  added  to  die  regulation  to  provide 
a  one-year  transition  period  for  merged/ 
acquired  b«iks,  during  which  they  may 
be  treated  as  separate  banks. 

Section  229.41    Relation  to  state  law. 

This  section  of  the  proposed 
regulation  q)ecified  ^at  state  law 
relating  to  the  ooUection  of  checks 
would  be  preempted  to  the  extent  that  it 
is  inconsistent witb thisregulstion. 
Thus,  the  proposed  regulation  was  not  a 
.  complete  replscement  for  state  laws 
relating  to  the  collection  or  return  of 
checks.  Sixteen  commenters  commented 
on  this  section. 

Of  diese,  14  supported  this  section  as 
proposed  with  suggestions  for 
clarificatian  and/or  modification,  while 
two  of  the  commoiters  opposed  the 
proposed  section.  Five  commenters 
urged  that  the  regulation  and/or 
Commentary  define  explicidy  those 
provisions  of  the  U.CC  that  are 
preempted  and  those  that  are  not 

Oie  commenter  suggested  thet  this 
section  include  a  standaed  defining  the 
extent  to  which  any  "inconsistency" 
must  exist  before  it  is  deemed 
preempted,  which  would  include 
examples  and  descriptions  of  such 
inconsistencies.  Of  specific  concern  was 
the  interrelationship  between  the 
accountability  rules  under  the  U.CC 
and  die  liability  rules  under  the 
proposed  regulation.  In  addition,  two 
commenters  suggested  that  the 
procedures  applied  in  Subpert  B  to 
resolve  inconsistencies  between  die 
proposed  regulation,  the  U.C.C,  and 
other  state  laws  should  be  equally 
applicaUe  to  issues  arising  in  this 


subpart  One  commenter  opposed  to  the 
proposed  section  suggested  that  the 
Board  examine  the  laws  of  each  state 
for  conflicts  with  the  regulation  and 
encourage  respective  state  legislators  to 
change  die  laws  and/or  ensure  that 
banks  within  each  state  are  aware  of 
any  inconsistencies. 

One  commenter  suggested  that  once 
the  regulation  is  implemented,  the  Board 
seriously  consider  consolidating 
Regulation  CC  Regulation  |,  and  the 
U.C.C  into  one  comprehensive 
regulation  governing  chede  collection 
and  return,  seeking  input  from  banking, 
consumer,  and  other  interested  groups, 
such  aa  the  National  Conference  of 
Commissioners-  on  Uniform  State  Law. 

Hie  Board  believes  diat  die 
preemption  detenninatimi  procedures 
established  in  \  228.20  with  respect  to 
Subpart  B  requiremuito  are  not 
warranted  widi  re^>ect  to  state  law 
detenninatiims  under  Subpert  C 
because  this  subpart  does  not  impose 
punitive  damages  inn  violatioBS  in 
contrast  to  the  Ualnlity  pnviaions  of 
Subpart  E  The  Commentary  to  the 
various  sections  of  this  sul^part 
generally  address  therdation  between 
these  requiremente  and  provisions  of  the 
U.CC 

Section  229.42   Exclusions. 

This  section  of  the  proposed 
regulation  specified  diat  diedcs  drawn 
upon  the  accoiBxt  of  the  United  States 
Treasury,  or  indorsed  by  tiie  Treasury, 
and  U.S.  Postal  Service  money  orders 
are  excluded  from  the  coverage  of  the 
expeditious  return  requirements  of 
Subpart  C  of  this  regulation.  Twenty-six 
commenters  commented  on  tiiis  section 
of  the  proposed  regulation.  Twenty-two 
commenters  opposed  and  four  supported 
the  section  as  proposed. 

Hie  majority  (16)  Of  commenters 
opposed  to  this  provision  stated  that  it  is 
not  appropriate  to  exclude  checks 
drawn  on  the  U.S.  Treasury,  checks 
indorsed  by  or  to  the  credit  of  die  U.S. 
Treasury,  or  U.S.  Postal  Service  money 
orders  from  the  expeditious  return 
requiremente  of  this  subpart  One 
commenter  believed  that  government 
checks  shoidd  have  the  same  statute  of 
limitations  as  other  checks  for  returns 
due  to  indorsement  problems,  etc.  In 
addition,  several  other  commenters 
indicated  that  government  entities 
whose  diedcs  must  be  made  available 
in  one  day  should  be  required  to  comply 
with  all  provisions  of  Std)part  C  as  well 
as  the  midni^t  deadline  of  the  U.CC^ 
or  be  given  the  same  availability  as 
nonlocal  checks,  because  under  the 
regulation  such  checks  represent 
potentially  the  greatest  risk  to  banks. 
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Other  commenten  suggested  that 
there  should  be  no  differentiation 
between  the  rules  applicable  to 
Treasury  checks,  cashier's  checks, 
certified  checks,  and  teller's  chedcs,  and 
that  the  issuers  of  any  of  these  checJcs 
should  be  required  to  provide  notice  to 
the  depositaiy  bank  of  the  pending 
return.  One  conunenter  suggested  that 
all  governmental  entities  (city,  local, 
state,  and  federal)  be  required  to  comply 
with  the  e}q>editious  return  rules 
contained  in  this  subpart  The  Board  did 
not  subject  Treasury  checks  to  the 
expeditious  return  requirements,  due  to 
the  fact  that  return  of  these  checks  is 
currently  subject  to  Treasury  rules 
rather  than  the  U.CC  midni]^t  deadline 
requirement  applicable  to  the  return  of 
checks.  The  Board  has  also  excluded 
checks  drawn  on  a  state  or  unit  of  ' 
general  local  government  that  are  not 
payable  through  or  at  a  bank  from  the 
expeditioiis  return  and  notice  of 
nonpayment  requirements  of  Subpart  C 
because  the  Board's  authority  under  the 
Act  to  regulate  these  checks  is  not  clear. 

Three  annmenters  stated  that 
depositary  banks  that  do  pot  hold 
transaction  accounts  should  also  be 
excluded  from  die  Subpart  C 
requirements.  These  banks,  however, 
would  not  be  subject  to  the  expeditious 
return  or  notice  of  nonpayment 
requirements,  since  they  do  not  act  as  a 
paying  bank. 

At  me  request  of  the  U.S.  Treasuiy,' 
the  Board  eliminated  the  exclusion  for 
checks  indorsed  to  or  for  credit  to  the 
account  of  the  U.S.  Treasury. 

Inquiry  to  Faying  Bank.  "The  proposed 
regulation  requL«d  paying  banks  to 
respond  prompUy  to  a  telephone  or 
telegraph  inquiry  from  a  depositary 
bank  with  respect  to  whether  a  cashier's 
or  certified  check  drawn  upon  it  had 
been  issued,  certified,  or  payment 
stopped  thereon,  or  whether  the  check 
had  been  paid,  returned  or  notice  of 
nonpayment  given,  and  confirm 
information  on  the  face  of  the  check 
including  the  amount  and  payee.  With 
respect  to  a  teller's  check,  the  proposed 
regulation  required  the  drawing  bank  to 
respond  to  such  an  inquiry.  Under  the 
proposal,  the  paying  or  drawing  bank 
did  not  guarantee  payment  of  the  check 
by  responding  to  an  inquiry. 

A  total  of  310  commenters  responded 
to  this  section  of  the  proposed 
regulation.  One  hundred  ninety-three 
favored  the  concept  of  requiring  paying 
banks  to  respond  to  inquiries  but 
suggested  certain  conditions  and 
modifications.  Fifty  commenters 
indicated  mixed  reactions  to  this 
provision,  and  67  commenters  generally 
opposed  this  section  as  unworkable 
operationally,  ^cifically,  78 


commenters  indicated  tliat  the  provision 
would  not  protect  depositary  banks 
completely  because  many  forgeries  and 
counterfeits  would  go  undetected.  In 
addition,  if  a  stop  payment  was  issued 
after  the  inquiry  had  been  made,  the 
depositary  bank  would  be  unaware  of 
that  fact  Furthermore,  depositaiy  banks 
would  not  know  where  to  direct  the 
inquiry  within  the  paying  bank  to  obtain 
reliable  information,  or  may  not  be  able 
to  contact  or  receive  a  response  from  the 
paying  bank  within  a  reasonable  time. 
Twenty-five  commenters  recommended 
that  issuers  of  cashier's,  certified,  and 
teller's  checks  be  required  to  print  a 
telephone  number  on  the  face  of  the 
check  and  require  all  verification 
inquiries  to  be  directed  to  that  specific 
telephone  number. 

Sixty-one  commenters  were  also 
concerned  that  differing  time  zones  and 
the  requirement  that  cashier's,  certified, 
and  teller's  check  proceeds  be  made 
available  at  the  opening  of  business  on 
the  day  after  deposit  may  result  in  the 
depositary  bank  making  funds  available 
before  it  had  the  opportunity  to  contact 
the  paying  bank  and  obtain  a  response. 
Seventy-nine  commenters  further 
indicated  that  the  information  provided 
by  the  paying  bank  should  not  be 
guaranteed  because  of  problems  with 
recordkeeping  and  proof,  and  because 
telephone  messages  an  too  unreliable. 
Fifty  conunenters  indicated  that  having 
access  to  reliable  information  at  the 
paying  bank  may  be  difficult  because 
many  banlcs  do  not  have  the 
sophisticated  systems  necessary  to 
centralize  all  information  from  branches 
diat  issue  cashier's,  certified,  or  teller's 
checks.  Designing  and  implementing 
such  a  system  could  be  very  expensive 
and  many  banks  could  not  do  it  by 
September  1, 1968.  On  the  other  hand, 
several  other  commenters  indicated  that 
currentiy  such  systons  are  maintained 
and  could  be  e;q;Mnded  to  meet  this 
requirement 

Because  a  significant  number  of  banks 
would  have  difficulty  complying  with 
this  inquiry  requirement  by  September  1, 
1988,  the  Board  eliminated  this  provision 
from  the  regulation.  The  Board  expects 
that  many  banks  will  respond  to 
inquiries  absent  a  regulatory 
requirement  to  do  so.  llie  Board  may 
consider,  however,  adopting  this  or  a 
similar  provision  at  a  later  date. 

FinaJ  Regulatory  Flexibility  Analysis. 
Of  the  items  requ^ed  to  be  contained  in 
a  final  regulatory  flexibility  analysis  by 
5  U.S.C.  604(a).  the  first  (a  statement  of 
the  need  for  and  objectives  of  the  rule) 
and  second  (a  siunmary  of  the  issues 
raised  by  the  commenters,  the  Board's 
assessment  of  the  issues,  and  the 
changes  made  to  the  proposed  rule  in 


response  to  the  comments)  are 
contained  elsewhere  in  th^  preamble. 

The  third  item  required  for  a  final 
regulatory  flexibility  analysis  is  a 
description  of  significant  alternatives  to 
the  rule  consistent  with  the  objectives  of 
applicable  statutes  and  designed  to 
minimize  any  significant  economic  effect 
of  the  rule  on  small  entities  considered 
by  the  Board,  and  why  these 
alternatives  were  rejected.  In  the  initial 
regulatory  flexibility  analysis,  which 
was  published  with  the  proposal  (52  FR 
47112. 47148  (Dec.  11. 1987)).  die  Board 
noted  that  it  had  considered  exempting 
very  small  banks,  those  that  fall  below 
the  threshold  for  filing  reports  of  deposit 
under  the  Board's  Regulation  D  (12  CFR 
Part  204),  bom  Regulation  CC's 
requirements,  but  did  not  do  so  because 
the  availability  schedules  (which  by 
statute  apply  to  all  banks  regardless  of  ~ 
size)  and  the  expeditious  return 
requirements  could  be  made  to  work 
only  if  all  banks  were  subjected  to  the 
same  rules. 

Of  all  the  comments  received,  only  20 
mentioned  the  burden  on  small  banks. 
Hese  commenten,  however,  did  not 
offer  any  significant  alternatives  other 
than  to  suggest  that  the  Board  exempt 
small  banks  from  the  regulation.  As 
noted  previously,  the  Board  had 
considered  this  approach  and  rejected  it 
No  commenters  specifically  addressed 
the  difficulties  in  exempting  small  banks 
identified  by  die  Board  in  £e  initial 
regulatory  flexibility  analysis:  diat  the 
Act  does  not  provide  any  exemptions  for 
small  banks  from  its  availability  and 
disclosure  requirements;  in  order  to 
minimize  the  risks  to  all  banks  (large 
and  small)  that  must  make  funds 
available  to  their  customers  according  to 
these  expedited  schedules,  all  paying 
banks,  regardless  of  size,  must  be 
subjected  to  the  expedited  return 
provisions  of  Subpart  C  Exemption  of 
small  banks  from  the  expeditious  return 
requirements  would  mean  that  small 
banks  would  be  permitted  to  continue  to 
use  inefficient  manual  processing  of 
returns.  When  this  inefficient  return 
process  is  combined  with  die  expedited 
availability  mandated  by  the  Act  the 
result  could  be  increased  losses  for 
banks  that  accept  for  deposit  checks 
drawn  on  small  banks.  Accordingly,  the 
Board  has  determined  to  implement 
Regulation  CC  without  any  exemption 
for  small  banks. 

The  Board  notes  that  some  very  small 
institutions,  especially  credit  unions,  do 
not  maintain  accounts  as  that  term  is 
defined  in  Regulation  CC.  These 
institutions  are  not  subject  to  the 
expedited  availability  and  disclosure 
requirements  of  the  Act  or  of  the 


regulation.  Further,  any  institution  that 
does  not  offer  accounts  subject  to  check 
or  draft  (again,  primarily  small  credit 
unions)  would  not  be  subject  to  the 
expeditious  return  requirements  of 
Subpart  C  of  the  regulation.  Finally,  the 
Act  provides  relief  to  certain  credit 
unions,  generally  diose  that  are  small 
and  lack  sophisticated  operations,  bom 
certain  interest  accrual  requirements. 

A  number  of  small  businesses  other 
than  banks  requested  that  the  Board 
specifically  address  the  effect  of  its 
proposed  indorsement  standard  on 
small  businesses  that  use  or  make 
checks  with  a  carbon  band.  This  issue 
was  addressed  in  the  final  regulatory 
flexibility  analysis  that  accompanied  the 
Board's  adoption  of  the  iif3orsement 
standard  in  April.  (S3  FR  11832. 11838 
(Apr.  11. 1988).) 

Paperwork  Reduction  Act  Notice.  The 
Board  has  submitted  the  disclosure 
requirements  and  model  forms  of 
Regulation  CC  to  die  Office  of 
Management  and  Budget  (0MB)  for 
clearance  under  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq.) 
and  OMB's  regulation  on  Controlling 
Paperwork  Burdens  on  the  Public  (5  CFR 
Part  1320).  (OMB  Docket  number  7100- 
0234.) 

A  detailed  description  of  the 
disclosure  requirements,  including  why 
the  Board  has  adopted  them,  the 
institutions  that  will  be  subject  to  diem, 
and  how  frequendy  disclosures  will  be 
required,  is  contained  elsewhere  in  this 
notice.  The  model  forms  are  set  forth  in 
Appendix  C  to  Regulation  CC. 

The  Board  estimates  that  the 
disclosure  requirement  will  result  in  a 
one-time  reporting  burden  of  3.2  million 
hours  and  an  annual  reporting  burden  of 
2.3  million  hours  for  all  institutions 
subject  to  the  requirements.  State 
member  banks  and  other  institutions 
subject  to  the  Board's  jurisdiction  under 
§  229.3  will  incur  a  reporting  burden  of 
approximately  375,000  houn  (one-time) 
and  218.000  hours  (annual);  the  balance 
of  the  reporting  burden  will  be  included 
in  the  information  collection  budgets  of 
the  other  agencies  identified  in  S  229.3  of 
Regulation  CC  in  proportion  to  the 
bunien  associated  with  the  institutions 
subject  to  their  jurisdiction. 

list  of  Subjects  in  12  CFR  Part  229 

Banks,  Banking,  Federal  Reserve 
System. 

For  the  reasons  set  out  in  the 
preamble,  effective  September  1, 1988, 
llde  12.  Chapter  D.  Part  229  of  the  Code 
of  Federal  Regulations  is  revised  to  read 
as  follows: 


PART  229— AVAILABILITY  OF  FUNDS 
AND  COLLECTION  OF  CHECKS 


Subparti 

229.1  Audiority  and  purpose;  organization. 

229.2  Definitions. 

229.3  Administrative  enforcement 


Subpart  B—AvatabHty  or  Funds  and 

229.10  Next-day  avaUability. 

229.11  Temporaiy  availability  schedule. 

229.12  Permanent  availability  schedule. 

229.13  Exceptions. 

229.14  Payment  of  interest 

229.15  G«ieral  disclosure  requirements. 

229.16  Specific  availability  policy 
disclosure. 

229.17  Initial  disclosures. 

229.18  Additional  discldure  requirements. 

229.19  Miscellaneous. 

229.20  Relation  to  state  law. 

229.21  Civil  liabUity. 

Subpart  C— CoHecHon  of  Ctiacks 

229.30    Paying  bank's  responsibility  for 

return  of  checks. 
229J1    Returning  bank's  responsibility  for 

return  of  checks. 

229.32  Depositary  bank's  responsibility  for 
returned  checks. 

229.33  Notice  of  nonpayment 

229.34  Warranties  by  paying  bank  and 
returning  bank. 

229.35  Indorsements. 

229.36  Presentment  of  checks. 

229.37  Variation  by  agreement 

229.38  Uability. 

229.39  Insolvency  of  bank. 

229.40  Effect  of  merger  transactioa  ^ 

229.41  Relation  to  state  law. 

229.42  Exclusions. 

Appendix  A — Routing  Number  Guide  to 

Local  Caiecks  and  Certain  Checks  That 

Are  Subject  to  Next-Day  Availability. 
Appendix  B-1 — Reduction  of  Schedules  for 

Certain  Nonlocal  Checks  Under  the 

Temporary  Schedule. 
Appendix  B-2 — Reduction  of  Schedules  for 

Certain  Nonlocal  Checks  Under  the 

Permanent  Schedule. 
Appendix  C — Model  Foims,  Clauses,  and 

Notices. 
Appendix  D — Indorsement  Standards. 
Appendix  E — Commentary. 

Audiority:  Title  VI  of  Pub.  L 100-86. 101 
Stat  552. 635, 12  U.S.C.  4001  et  seq. 

Subpart  A— Gefierai 

{229.1    Auttiorlty  and  purpoea; 


(a)  Authority  and  purpose.  This  part 
(Regulation  CC;  12  CFR  Part  229]  is 
issued  by  the  Board  of  Govemora  of  the 
Federal  Reserve  System  ("Board")  to 
implement  the  Expedited  Funds 
Availability  Act  ("Act"),  which  is 
contained  in  Tide  VI  of  Pub.  L 100-86. 

(b)  Organization.  This  part  is  divided 
into  subparts  and  appendices  as 
follows — 

(1)  Subpart  A  contains  g«ieral 
information.  It  sets  forth— 


(i)  The  authority,  purpose,  and 

organizationr 
(ii)  Definition  of  terins;  and 
(iii)  Authority  for  administrative 

enf(»cement  of  this  part's  provisions. 

(2)  Subpart  B  of  this  part  contains 
rules  regarding  the  duty  of  banks  to 
make  fimds  deposited  into  accounts 
available  for  withdrawal  including  both 
temporary  and  permanent  availability 
schedides.  Subpart  B  of  this  part  also 
contains  rules  regarding  exceptions  to 
the  schedules,  disclosure  of  funds 
availability  policies,  payment  of 
interest  liability  of  banks  for  failure  to 
comply  with  Subpart  B  of  this  part  and 
other  mattera. 

(3)  Subpart  C  of  this  part  contains 
rules  to  expedite  the  collection  and 
return  of  checks  by  banks.  These  rules 
cover  the  direct  return  of  chedcs,  the 
manner  in  which  the  paying  bank  and 
returning  banks  must  return  checks  to 
the  depositary  bank,  notification  of 
nonpayment  by  the  paying  bank,  rules 
regarding  indoreement  and  presentment 
the  liability  of  banks  for  failure  to 
comply  with  Subpart  C  of  this  part  and 
other  matters. 

{229.2    DatMtlona. 

As  used  in  this  part,  unless  the 
context  requires  otherwise: 

(a)  "Account"  means  a  deposit  as 
defined  in  12  CFR  204.2(a)(l)(i)  diat  is  a 
transaction  account  as  described  in  12 
CFR  204.2(e).  As  defined  in  these 
sections,  "account"  generally  includes 
accounts  at  a  bank  from  which  the 
account  holder  is  permitted  to  make 
transfera  or  withdrawals  by  negotiable 
or  transferable  instrument  payment 
order  of  withdrawal,  telephone  transfer, 
electronic  payment  or  other  similar 
means  for  the  purpose  of  making 
payments  or  transfera  to  third  peraons 
or  othera.  "Account"  also  includes 
accounts  at  a  bank  from  which  the 
account  holder  may  make  third  party 
payments  at  an  ATM  remote  service 
unit  or  other  electronic  device, 
including  by  debit  card,  but  the  term 
does  not  include  savings  deposits  or 
accounts  described  in  12  CFR  204.2(d)(2) 
even  though  such  accounts  permit  thiid 
party  transfera.  An  account  may  be  in 
the  form  of— 

(1)  A  demand  deposit  account 

(2)  A  negotiable  order  of  withdrawal 
account 

(3)  A  share  draft  account 

(4)  An  automatic  transfer  account  or 

(5)  Any  other  transaction  account 
described  in  12  CFR  204.2(e). 

"Account"  does  not  include  an 
account  where  the  account  holder  is  a 
bank,  where  the  account  holder  is  an 
office  of  an  institution  described  in 
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paragraphs  (eKl)  throogh  (e)(e)  of  this 
section  or  an  office  of  a  "foreign  bank" 
as  defined  in  sectioa  l(b]  of  the 
International  Banking  Act  (12  U.S.C. 
3101)  that  is  located  oatside  the  United 
States,  or  where  the  direct  or  iadieect 
account  holder  is  the  Treassy  of  the 
United  States. 

(b)  "Automated  clearinghouse"  ot 
"ACH"  means  a  facility  tkat  processes 
debit  and  credit  transfers  under  rules 
established  by  a  Federal  Resnve  Bank 
operating  circular  on  antooMted 
clearinghouse  items  or  uader  rules  of  an 
automated  cleaxin^xiuse  association. 

(c)  "Automated  teller  machine"  or 
"ATM"  means  an  electronic  device  at 
which  a  natural  person  may  make 
deposits  to  an  accoimt  by  cash  or  check 
and  perform  other  account  transactions. 

(d)  "Available  for  withdrawaT  with 
respect  to  funds  deposited  means 
available  for  afl  nses  generally 
permitted  to  the  customer  for  actually 
and  finally  collected  funds  under  the 
bank's  account  agreement  or  poBcka, 
such  as  for  payment  of  checks  dkawa  on 
the  account,  certification  of  checks 
drawn  on  the  account  electranic 
payments,  withdrawals  by  cash,  and 
transfers  between  accounts.  { 

(e)  "Bank"  means— 

(1)  An  "insured  bank"  as  defined  in 
section  3  of  the  Federal  Deposit 
Insurance  Act  (12  U.S.C  MS]  or  a  bank 
diat  is  eligible  to  apply  to  become  an 
insured  bank  mider  section  5  of  that  Act 
(12  U.S.C.  1815); 

(2)  A  "mutual  savings  bonk"  as 
defined  in  section  3  of  the  Federal 
Deposit  bisnrance  Act  (12  U.S.C.  1S13); 

(3)  A  "savings  bank"  as  defined  in 
section  3  of  the  Federal  Deposit 
Insurance  Act  (12  U.S.C.  1813); 

(4)  An  "insured  credit  miion"  as 
defined  fa  secfion  101  of  die  Federal 
Credit  IMon  Act  (12  U.S.C.  1752)  or  a 
credit  onion  that  is  eligiUe  to  make 
application  to  become  an  insured  credit 
unioa  under  section  201  of  that  Act  (12 
U.S.C  1781); 

(5)  A  inenber*  as  dnined  in  section 
2  of  tlie  Federal  Home  Loan  Bemk  Act 
(12  U.S.C.  1422); 

(6)  An  "tnsiBed  institutioa*'  as  defined 
in  section  401  of  die  National  Housing 
Act  (12  US.C  1724)  or  an  institution  that 
is  eligible  to  make  application  to 
become  on  insured  institution  under 
section  403  of  tkat  Act  (12  U.S.C  172B): 
or 

(7)  A  "branch"  of  a  "faraign  bank"  as 
ditfbed  in  section  1(b)  of  the 
Intematioaal  Boiddng  Act  (12  U.&C 
3101). 

For  puipoees  of  Subpart  C  aad.  in 
conaectiaii  herewith.  Sobpart  A.  the 
term  "bank"  also  incfaides  any  person 
engaged  in  the  business  of  banking. 


inchiding  a  Federal  Reserve  Bonk,  a 
Federal  Home  Loan  Bank,  and  a  state  or 
unit  of  general  local  government  to  the 
extent  that  the  state  or  unit  of  general 
local  govemment  acts  as  a  pa3riBg  bank. 
Unless  otherwise  specified,  the  term 
"bank"  inchides  all  of  a  bank's  offices  in 
the  United  States,  bat  not  offices  located 
outside  dw  United  States. 

(f)  "Banking  day"  means  that  part  of 
any  business  day  am.  whidi  an  office  of  a 
bank  is  open  to  the  pnbbc  for  catrykig 
on  substantially  all  of  its  banking 
functions. 

(g)  "Buriness  day"  means  a  calendar 
day  other  than  a  Saturday  or  a  Sunday, 
January  1,  the  third  Monday  in  January, 
the  third  Monday-in  February,  the  last 
Monday  in  May,  July  4,  die  first  Monday 
in  September,  the  second  Monday  in 
October,  November  11,  the  fourth 
Thursday  in  November,  or  December  25. 
If  January  1,  July  4,  November  11.  or 
December  25  fall  on  a  Sunday,  the  next 
Monday  is  not  a  business  day. 

(h)  "Cash"  means  United  Slates  coins 
andcurrancy. 

[i]  "Cashier's  check"  aieaas  a  check 
that  is — 

(1)  Drawn  on  a  bank; 

(2)  Signed  by  an  officer  or  eoiplayee  of 
the  bank  on  behalf  of  the  baak  as 
drawer 

(3)  A  direct  obtigatiaa  of  die  bonk; 
and 

(4)  Provided  to  a  customer  of  the  bank 
or  acquired  from  die  bank  for  remittance 
purposes.  ' 

fj)  "Certified  check"  sMaas  a  check 
wi4h  respect  to  which  the  drawee  bank 
certifies  by  signatore  on  tiie  check  of  an 
officer  or  other  authorixed  employee  oi 
diebaaktha^— 

(1)  (i)  The  signatore  of  die  drawer  on 
the  cfaedc  is  genuine;  and 

(ii)  The  bmrdc  has  set  aside  funds 
diat— 

(A)  Are  equal  to  the  amount  of  the 
check,  aad 

(B)  V\rill  be  used  la  pay  die  check;  or 

(2)  The  bank  wjU  pay  the  check  upon 
presentmenL 

(k)  "Check"  means— 

(1)  A  negotiable  doaaaddnil  dnam 
on  or  payable  through  or  at  an  office  of 
a  bank; 

(2)  A  negotiable  demand  draft  drawn 
on  a  Federal  Reserve  Bank  or  a  Federal 
Home  Loon  Bank; 

(3)  A  ueguliabit  deaiaad  (haft  drawn 
on  ths  Tr^tmy  at  tta  United  States; 

(4)  A  d— nnd  draft  drawn  on  a  state 
governaearl  or  anil  of  general  tocal 
govenaaont  that  is  not  payable  ttirough 
or  at  a  bank; 

(5)  A  Uatavt  States  Postal  Service 
money  order,  or 

(6)  A  Itaveiar's  dncfc  drawn  oo  or 
payable  through  or  at  a  bank. 


The  term  "chad::"  does  not  include  a 
noncash  item  or  an  item  payable  in  a 
medium  other  than  United  States 
money.  A  draft  may  be  a  "check"  even 
though  it  is  described  on  its  face  by 
aaother  term,  such  as  "money  order." 
For  purposes  of  Subpart  C.  and  in 
connection  therewith.  Subpart  A.  of  this 
part  tlie  tern  "check"  also  mdodes  a 
demand  draft  of  the  type  described 
above  that  is  nonaegotiable. 

0)  "Check  clearinghouse  association" 
means  any  arrangesient  by  which  three 
or  more  particip<uits  exchange  diecks 
on  a  local  basis,  including  an  entire 
metropolitaa  area.  The  term  "check 
clearinghouse  association"  may  include 
arrangements  using  the  premises  of  a 
Federal  Reserve  Bemk.  luit  it  does  not 
include  the  hnnrmng  Q^  checks  for 
forward  collection  or  return  by  a 
Federal  Reserve  Bank. 

(m)  "Check  processing  region"  means 
the  geographical  areS  served  by  an 
office  of  a  Federal  Reserve  Baiik  for 
purposes  of  its  check  processing 
activities. 

(n)  "Consumer  accounf  means  any 
account  used  piimarfly  for  personal, 
famfly.  or  household  purposes. 

(0)  •T>epo8itary  baric"  means  die  first 
bank  to  which  a  dieck  is  transferred 
even  though  it  is  also  the  paying  bank  or 
the  payee.  A  diedc  deposited  in  an 
aocoont  is  de«ned  to  be  transferred  to 
the  bank  holding  the  account  hrto  which 
the  check  is  deposited,  even  thou^  the 
check  is  physically  received  end 
indorsed  fint  by  oxither  bank. 

(l4  "Electranic  paymeat"  means  a 
wire  transfer  or  an  ACH  credit  transfer. 

(q)  "Forward  collection"  means  the 
process  by  which  a  bank  sends  a  check 
on  a  cash  basis  to  the  paying  bank  for 
payment 

(r)  "Local  check"  means  a  check 
drawn  oa  or  payable  throi^  or  at  a 
local  paying  bank.  A  depositary  bank 
may  rely  on  the  routing  number  that 
appean  on  a  check  in  magnetiG  ink  to 
determine  wfaedier  a  cheek  is  a  local 
check  if  die  check  is  sent  for  payiaeat  or 
caDection  based  on  die  routiBg  number. 

(s)  Tocal  paying  bank"  means  a 
paying  bank  to  which  a  check  is  sent  for 
payment  or  collection  that  is  located  in 
the  same  check  processing  region  as  the 
physical  location  of — 

(1)  Theiranch  or  proprietary  ATM  of 
the  depoiltaiy  bank  in  which  that  chedc 
was  deposited;^or 

(2)  Both  the  branch  of  the  depositary 
bank  at  which  the  account  is  held  and 
the  nonproprietary  ATM  at  which  the 
check  is  deposited. 

(t)  "Merger  transactkm"  means— 
(1)  A  mei^er  or  consolidation  of  two 
or  more  banks;  or 


(2)  The  transfer  of  substantially  all  of 
the  assets  of  one  or  more  banks  or 
branches  to  another  bank  in 
consideration  of  the  assumption  by  the 
acquiring  bank  of  substantially  all  of  the 
liabilities  of  die  transferring  banks, 
including  the  deposit  liabilities. 

(u)  "Noncash  item"  means  an  item 
that  would  otherwise  be  a  check,  except 
diat— 

(1)  A  passbook,  certificate,  or  other 
document  is  attached; 

(2)  It  is>accompanied  by  special 
instructions,  such  as  a  request  for 
special  advice  of  payment  or  dishonor; 

(3)  It  consists  of  more  than  a  single 
thickness  of  paper,  except  a  check  that 
qualifies  for  handling  by  automated 
dieck  processing  equipment;  or 

(4)  It  has  not  been  preprinted  or  post- 
encoded  in  magnetic  ink  with  the 
routing  number  of  the  paying  bank. 

(v)  "Nonlocal  check"  means  a  check 
payable  by,  through,  or  at  a  nonlocal 
paying  ^ank. 

(w)  "Nonlocal  paying  bank"  means  a 
paying  bank  that  is  not  a  local  paying 
bank  with  respect  to  the  depositary 
bank. 

(x)  "Nonproprietary  ATM"  means  an 
ATM  that  is  not  a  proprietary  ATM. 

(y)  "Participant"  means  a  bank  that — 

(1)  Is  located  in  the  geographic  area 
served  by  a  check  clearinghouse 
association;  and 

(2)  Both  collects  and  receives  for 
payment  checks  through  the  check 
clearinghouse  association  either  direcdy 
or  through  another  participant 

(z)  "Paying  bank"  means — 

(1)  The  bank  by  which  a  check  is 
payable,  unless  die  check  is  payable  at 
or  through  another  bank  and  is  sent  to 
the  other  bank  for  payment  or  collection; 

(2)  The  bank  at  or  uirough  which  a 
check  is  payable  and  to  which  it  is  sent 
for  payment  or  collection; 

(3)  The  bank  whose  routing  number 
appears  on  a  check  in  magnetic  ink  or  in 
fractional  form  and  to  which  the  check 
is  sent  for  payment  or  collection; 

(4)  The  Federal  Reserve  Bank  or 
Federal  Home  Loan  Bank  by  which  a 
check  is  payable;  or 

(5)  The  state  or  unit  of  general  local 
govemment  on  which  a  (£eck  is  drawn. 

(aa)  "Proprietary  ATM"  means  an 
ATM  diat  is— 

(1]  Owned  or  operated  by.  or  operated 
exclusively  for.  the  depositary  bank; 

(2)  Located  on  the  premises  (including 
the  outside  wall)  of  the  depositary  bank; 
or 

(3)  Located  widiin  50  feet  of  die 
premises  of  the  depositary  bank,  and  not 
identified  as  being  owned  or  operated 
by  another  entity. 

If  more  than  one  bank  meets  die 
owned  or  operated  criterion  of 


paragraph  (aa)(l)  of  this  section,  the 
ATM  is  considered  proprietary  to  the 
bank  that  operates  it 

(bb)  "Qualified  retiimed  check" 
means  a  returned  check  that  is  prepared 
for  automated  return  to  the  depositary 
bank  by  placing  the  check  in  a  carrier 
envelope  or  placing  a  strip  on  the  check 
and  encoding  the  strip  or  envelope  in 
magnetic  ink.  A  qualified  returned  check 
need  not  contain  other  elements  of  a 
check  drawn  on  the  depositary  bank, 
such  as  the  name  of  the  depositary 
bank. 

(cc)  "Returning  bank"  means  a  bank 
(odier  than  the  paying  or  depositary 
bank)  handling  a  returned  check  or 
notice  in  lieu  of  return.  A  returning  bank 
is  also  a  collecting  bank  for  the  purpose 
of  U.CC.  4-202  (l)(e)  and  (2). 

(dd)  "Routing  number"  means — 

(1)  The  number  printed  on  the  face  of 
a  check  in  fractional  form  or  in  nine- 
digit  form -that  identifies  a  paying  bank; 
or 

(2)  The  number  in  a  bank's 
hidorsement  in  fractional  or  nine-digit 
form. 

(ee)  "Similarly  situated  bank"  means 
a  bank  of  similar  size,  located  in  the 
same  community,  and  with  similar 
check  handling  activities  as  the  paying 
bank  or  returning  bank. 

(fi)  "State"  means  a  state,  the  District 
of  Columbia.  Puerto  Rico,  or  the  U.S. 
Virgin  Islands. 

igg)  'Teller's  check"  meSns  a  check 
provided  to  a  customer  of  a  bank  or 
acquired  from  a  bank  for  remittance 
purposes,  that  is  drawn  by  the  bank,  and 
drawn  on  another  bank  or  payable 
through  or  at  a  bank. 

(hh)  "Traveler's  check"  means  an 
instrument  for  the  payment  of  money 
diat— 

(1)  Is  drawn  on  or  payable  through  or 
at  a  bank; 

(2)  Is  designated  on  its  face  by  the 
term  "traveler's  check"  or  by  any 
substantially  similar  term  or  is 
commonly  Imown  and  marketed  as  a 
traveler's  check  by  a  corporation  or 
bank  that  is  an  issuer  of  traveler's 
checks; 

(3)  Provides  for  a  specimen  signature 
of  the  purchaser  to  be  completed  at  the 
time  of  purchase;  and 

(4)  Provides  for  a  counteraignature  of 
the  purchaser  to  be  completed  at  the 
time  of  negotiation. 

(ii)  "Uniform  Commercial  Code," 
"Code."  or  "U.CC"  means  die  Uniform 
Commercial  Code  as  adopted  in  a  state. 

(jj)  "United  States"  means  the  states, 
including  the  District  of  Columbia,  the 
U.S.  Vir^  Islands,  and  Puerto  Rico. 

(kk)  "Unit  of  general  local 
government"  means  any  city,  county, 
parish,  town,  township,  village,  or  other 


general  purpose  political  subdivision  of 
a  state.  The  term  does  not  include 
special  purpose  unite  of  government 
such  as  school  districte  or  water 
districte. 

(11)  "Wire  transfer"  means  an 
unconditional  order  to  a  bank  to  pay  a 
fixed  or  determinable  amount  of  money 
to  a  beneficiary  upon  receipt  or  on  a  day 
stated  in  the  order,  that  is  transmitted 
by  electronic  or  other  means  through  the 
Federal  Reserve  Communications 
System,  the  New  Yoik  Clearing  House 
Interbank  Payments  System,  other 
similar  network,  between  banks,  or  on 
the  books  of  a  bank.  "Wire  transfer" 
does  not  include  an  electronic  fund 
transfer  as  defined  in  section  902(Q  of 
the  Electronic  Fund  Transfer  Act  (15 
U.S.C.  1683a(6)). 

(mm)  Unless  the  context  requires 
otherwise,  the  terms  not  defined  in  this 
section  have  the  meanings  set  forth  in 
die  U.CC 

f  229>S   Administrative  enforcement 

(e)  Enforcement  agencies.  Compliance 
with  this  part  is  anforced  under— 

(1]  Section  8  of  the  Federal  Deposit 
Insurance  Act  (12  U.S.C^.  1818)  in  the 
case  of— 

(i)  National  banks  by  the  Comptroller 
of  the  Currency; 

(ii)  Member  banks  of  the  Federal 
Reserve  System  (other  than  national 
banks)  by  the  Board;  and 

(iii)  Banks  insured  by  the  Federal 
Deposit  Insurance  Corporation  (other 
than  members  of  the  Federal  Reserve 
^tem)  by  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation; 

(2)  Section  5(d)  of  the  Home  Owners 
Loan  Act  of  1933  (12  U.S.C.  1464(d)), 
section  407  of  the  National  Housing  Act 
(12  U.S.C.  1730),  and  section  17  of  die 
Federal  Home  Loan  Bank  Act  (12  U.S.C. 
1437),  by  the  Federal  Home  Loan  Bank 
Board  (acting  directly  or  through  the 
Federal  Savings  and  Loan  Insurance 
Corporation)  in  the  case  of  any 
institution  subject  to  those  provisions; 
and 

(3)  The  Federal  Credit  Union  Act  (12 
U.S.C  1751  et  seq.)  by  die  National 
Credit  Union  Administration  Board  with 
respect  to  any  federal  credit  union  or 
credit  union  insured  by  the  National 
Credit  Union  Share  Insurance  Fund. 

(b)  Additional  powers.  (1)  For  the 
purposes  of  the  exercise  by  any  agency 
referred  to  in  paragraph  (a)  of  this 
section  of  ite  powers  under  any  statute 
referred  to  in  that  paragraph,  a  violation 
of  any  requirement  imposed  under  the 
Act  is  deemed  to  be  a  violation  of  a 
requirement  imposed  under  that  statute. 

(2)  In  addition  to  ite  powers  under  any 
provision  of  law  specifically  referred  to 
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in  panigraidi  (a)  of  An  •ection,  each  of  • 
the  agencies  lefeired  to  in  tiiat 
paragraph  may  exercise,  for  purposes  of 
enforcing  contpiiaace  with  any 
requirement  imposed  under  this  part, 
any  other  aetliority  conferred  m  it  by 
law. 

(c)  &iforoemeirt  by  the  Board.  (1) 
Except  to  the  extent  that  enforceaMnt  of 
the  reqiaraaeats  inqmsed  ander  this 
part  is  spedficaDy  coBuaitled  to  sotae 
other  govcraaKBt  agency,  the  BoaFd 

(2)  If  tke  Board  deterwnes  that— 
(i)  Any  bank  that  is  not  a  baiA 

described  ia  paragraph  (a)  of  ftis 

section;  or 
(ii)  Aay  etber  person  subject  to  the 

authority  of  dw  Board  ander  the  Act  and 

this  part 

has  failed  ta  comply  with  any 
reqnirentoit  imposed  by  this  part,  the 
Board  may  issue  an  order  prohibitfng 
any  bank,  any  Federal  Reserve  Bank,  or 
any  other  penon  subject  to  the  authority 
of  the  Board  from  engaging  in  any 
activity  or  transaction  that  directly  or 
indirectly  involves  such  noncomplying 
bank  or  person  (including  any  activity  or 
transaction  invoMng  the  receipt, 
payment  collection,  and  clearing  pf 
checks,  and  any  related  function  at  the 
payment  ^rstem  with  respect  to  checks). 

Subpart  B—Avalability  of  Rmda  and 
Dtedoaiana  of  Fonda  AvoBriillity 
PoNdoa  I 


$229k10    Maxl-tfayi 

(a)  Cash  deposHa.  (1)  A  bank  shall 
make  hmds  deposited  in  an  accmint  by 
cash  available  for  withdrawal  not  later 
than  the  business  day  after  the  banking 
day  on  wrfaich  the  ca^  is  deposited,  if 
the  dspoeit  is  made  in  person  to  an 
empfeyea  of  the  depositary  bank. 

(2)  A  bank  shall  make  fmids  deposited 
in  an  account  by  cash  available  for 
withdrawal  not  later  than  the  second 
business  day  after  the  banking  day  on 
which  the  cash  is  deposited,  if  the 
deposit  is  not  made  in  person  to  an 
employee  of  Ae  depositary  bank. 

(b)  Electronic  payments. — (1)  In 
general.  A  bank  dull  make  funds 
received  fcr  depoait  in  an  account  by  an 
electronic  payiaeat  available  for 
withdrawal  not  later  than  the  business 
day  afler  the  banking  di^  on  which  the 
baak  recei'sed  the  electronic  payment 

(2]  When  an  ekctroruc  payment  is 
received.  An  electrorac  payment  is 
received  when  the  baaii  laceiving  the 
payment  has  received  both — 

[i]  Payment  in  actaatty  and  fiaaMy 
collected  fands;  and 

(y)  Infurmation  oa  the  aooount  and 
amount  to  be  credited. 


A  bank  receives  an  electronic 
payment  only  to  the  extent  that  the  bank 
has  received  payment  in  actually  and 
finally  ctrilectiMi  fbnds. 

(c)  Certain  check  deposits. — (1) 
General  rule.  A  depositary  bank  shaO 
make  funds  deposited  in  an  account  by  ~ 
ched(  available  for  withdrawal  not  later 
than  the  business  day  after  the  banking 
day  on  which  die  funds  are  deposited,  in 
the  case  of — 

(i)  A  check  drawn  on  the  lYeasury  of 
the  United  States  and  deposited  in  an 
account  held  by  a  payee  of  the  check; 

\ji)  A  U.S.  Postal  Scsvice  maney  order 
deposited — 

(A)  In  an  accoant  held  by  a  payee  dt 
the  money  order  and 

(B)  In  person  to  an  ea^iioyee  of  the 
depositary  bank. 

(iii]  A  check  drawn  on  a  Federal 
Reserve  Baak  or  Fedmal  Hoom  Loan 
Baak  and  deposited — 

[A]  In  an  account  held  by  a  payee  of 
the  check;  and 

(B)  Id  person  to  an  employee  of  the 
depositary  bank; 

(iv]  A  check  drawn  by  a  state  or  a  uait 
of  general  local  goverament  and 
deposited — 

(A)  In  an  account  held  by  a  payee  of 
the  check; 

(B)  In  a  depositary  baak  located  m  the 
state  that  issued  the  check,  or  the  same 
state  as  the  unit  of  general  local 
govmuneat  &at  iaaued  the  check; 

(C)  In  persoa  to  an  employee  of  the 
depoMtary  bank;  and 

(O]  With  a  special  deposit  shp  or 
deposit  envelope,  if  each  shp  or 
envelope  is  required  by  the  depositary 
bank  ander  paragraph  (c)(3)  of  this 
sectioiL 

(v)  A  cashier's,  certified,  or  teller's 
chedi  deposited— 

(A)  In  an  account  held  by  a  payee  of 
the  check; 

(B)  In  persoa  to  aa  eaq>kiyee  of  the 
depositary  bank;  and 

(C)  Widi  a  special  depesit  slip  or 
deposit  envefope,  if  each  slip  or 
envelope  is  reqniied  by  the  depositary 
bank  under  paragraph  (c)(3)  of  this 
section. 

(vi)  A  check  depoaited  in  a  branch  of 
the  depositary  bank  and  chaim  on  the 
same  or  another  branch  of  the  same 
bank  if  both  hiiaahn  are  ka  idwd  in  the 
same  state  or  the  same  check  pracessing 
region; 

cf— 


(vfi)11ie 

(A)>lflaor 

(B|  The  aggregate  aaKMBi  deposited 
on  any  one  ¥"Hfciiif  day  la  aA  maem^ts 
of  the  cuslaaMr  by  dha^  ar  ckadm  not 
subject  to  nexf-day  ■lajaliglj  ander 
paragraphs  ((^1)  P)  Amm^  (viTof  this 
section. 


(2)  Checks  not  deposited  in  person.  A 
depositary  bank  shaD  make  ftinds 
deposited  in  an  accoimt  by  check  or 
checks  available  for  withdrawal  not 
later  than  tlie  second  business  day  after 
the  banking  day  on  which  funds  are 
deposited,  in  the  case  of  a  check  deposit 
described  in  and  that  meets  the 
requirements  of  paragra|rfis  (c)(1)  (ii), 
(iii),  (iv),  and  (v),  of  this  section,  except 
that  it  is  not  deposited  in  person  to  an 
employee  of  the  depositary  bank. 

(3)  Special  deposH  slip,  (i)  As*a 
conditian  to  mJaag  the  fands  available 
for  withAawal  in  acconlanoe  with  this 
secdan.  a  drpoaitary  bank  may  require 
that  a  state  or  local  government  check 
or  a  cashier's,  certffied,  or  teller's  check 
be  deposited  wiA  a  qtedal  deposit  slip 
or  deposit  envelope  that  identifies  the 
type  of  check. 

(ii)  IFa  depoaitaiy  baak  reqaires  the 
use  of  a  special  cfi^sit  slip  or  dqiosit 
envelope,  the  bank  must  either  provide 
the  special  depoait  slip  or  dq^Rwit 
envelope  to  its  customers  or  inform  its 
customers  how  the  s^  or  envelope  may 
be  prepared  or  obtained  and  make  the 
slip  or  envelope  reasonably  available. 

S  229.11    Tanyorary  a»altsliiHy  scttadula. 

(a)  ^ective  date.  The  temporary 
availability  sdiediile  coatained  in  diis 
section  is  effective  fixim  September  1, 
1988.  dirough  August  31. 1990.  For  die 
permanent  availability  schedule,  which 
is  efiiective  September  1. 1990,  see 

S  229.12. 

(b)  Local  checks  and  certain  other 
checks — (1)  ti  gemenil  A  depositary 
bank  shall  make  funds  deposited  in  an 
account  by  a  check  avaiUrt>le  for 
withdrawal  not  later  than  the  third 
business  day  following  the  banking  day 
on  which  funds  are  deposited,  in  the 
case  of— 

(i)  A  local  check; 

(ii)  A  check  drawn  on  the  Treasury  of 
the  United  States  that  is  not  governed 
by  the  availability  requirements  of 
S  229.10(c); 

(iii)  A  U.S.  Postal  Service  money  order 
that  is  not  governed  by  the  availability 
requirements  of  S  229.10(c);  and 

(iv)  A  check  drawa  on  a  Federal 
Reserve  Bank  or  Federal  Home  Loan 
Bank;  a  check  drawn  by  a  state  or  imit 
of  general  local  government;  ora 
cashier's,  certified,  or  teier's  check;  if 
any  check  lefeiied  to  in  this  paragra;^ 
(bMl)(iv)  of  this  section  is  a  local  check 
that  is  not  governed  by  the  availability 
requirements  of  f  229.10(c). 

(2)  Time  period  adjuetment  for 
withdrawal  by  ca^  or  similar  means.  A 
depositary  bank  may  extend  by  one 
business  day  the  time  that  funds 
deposited  ia  an  accoant  by  one  or  more 


local  checks  are  availaUa  for 
withdrawal  by  cash  or  similar  means 
unless  the  checks  are  drawn  on  or 
payable  at  or  through  a  local  paying 
bank  that  is  a  participant  in  the  same 
check  clearinghouse  association  as  the 
depositary  bank.  Simitar  nwnna  include 
electronic  payment  issuance  of  a 
cashier's  or  teller's  check,  certification 
of  a  check,  or  other  irrevocable 
commitment  to  pay.  but  do  not  include 
the  granting  of  credit  to  a  bank.  Federal 
Reserve  Baidc.  or  Federal  Home  Loan 
Bank  that  presents  a  check  to  the 
depositary  bank  for  payment  A 
depositary  bank,  shall,  however,  make 
$400  of  tlwse  funds  available  for 
withdrawal  by  cash  or  similar  means 
not  later  than  S;00  pjn.  on  the  third 
business  day  following  the  banking  day 
on  which  the  funds  are  deposited.  This 
$400  is  in  additioato  the  $100  available 
under  S  229.10(c}(l)(vii). 

(c)  Nonlocal  chacka — (1)  In  general.  A 
depositary  bank  shall  make  funds 
deposited  in  an  account  by  a  check 
available  for  withdrawal  not  later  than 
the  seventh  business  day  following  the 
banking  day  on  whidi  funds  are 
deposited,  in  the  case  of— 

(i)  A  nonlocal  check;  and 
(ii)  A  check  dawn  on  a  Fednal 
Reserve  Bank  or  Federal  Home  Loan 
Bank;  a  check  (kawn  by  a  state  or  unit 
of  general  local  government;  a  cashier's, 
certified,  or  teller's  dieck;  or  a  check 
depositeid  in  a  branch  of  the  depositary 
bank  and  drawn  on  the  same  or  another 
branch  of  the  same  bank,  if  any  check 
referred  to  in  this  paragra];^  (c)(l)(ii)  is 
a  nonlocal  check  that  is  not  governed  by 
the  availability  requirements  of 
S  22g.l0(c). 

(2)  Reduction  at  schedule  for  ceriait( 
check  deposits.  Nonlocal  checks 
specified  in  Appendix  B-1  to  this  part 
must  be  made  available  for  withdrawal 
not  latat  than  the-times  prescribed  in 
that  Appendix. 

(d)  Deposits  at  nonproprietary  A  TMs. 
A  depositary  bank  shall  make  fimds 
deposited  in  an  account  at  a 
nonproprietary  ATM  by  cash  or  check 
availaUe  for  withdrawal  not  later  than 
the  seventh  business  day  following  the 
banking  day  en  which  the  funds  are 
deposited. 

(e)  Extension  iaf  schedule  for  certain 
deposits  in  Alaska,  Hawaii,  Puerto  Rico, 
and  the  U.S.  Virgin  Islands.  The 
depositary  bank  may  extend  the  time 
periods  set  forth  in  this  sectfon  by  one 
business  day  in  the  case  of  any  deposit 
other  than  a  deposit  described  in 

8  229  Jfl.  diat  is— 

(1)  Depositad  in  an  acooimt  at  a 
branch  of  a  depootary  bank  if  the 
branch  ia  located  in  Alaska,  Hawaii, 


Puerto  Rico,  or  the  U.S.  Virgin  Islands; 
and 

(2)  Deposited  by  a  check  drawn  on  or 
payable  at  or  throu^  a  passing  bank  not 
located  in  the  same  state  as  the 
depositary  bank. 

S  229.12    Pmnmant  avsHstHNty  actwdula. 

(a)  ^fective  date.  The  permanent 
availability  schedule  contained  in  this 
section  is  effective  September  1. 1990. 

(b)  Local  checks  and  certain  other 
checks.  A  depositary  bank  shall  make 
funds  deposited  in  an  account  by  a 
check  avaOable  for  withdrawal  not  later 
than  the  second  business  day  foDowing 
the  banking  day  on  which  funds  are 
deposited,  in  the  case  of- 

(1)  A  local  check; 

(Z)  A  check  drawn  on  the  Tteasury  of 
the  United  States  that  is  not  governed 
by  the  availability  reqnirements  of 
S  229.10(c); 

(3)  A  check  drawn  on  the  Treasury  of 
the  United  States  diat  is  deposited  at  a 
nonproprietary  ATM; 

(4)  A  U.S.  Postal  Service  money  order 
that  is  not  governed  by  die  availability 
requirements  of  §  229.10(c);  and 

(5)  A  check  drawn  on  a  Federal 
Reserve  Bank  or  Federal  Home  Loan 
Bank;  a  check  drawn  by  a  state  or  unit 
of  general  local  government  or  a 
cashier's,  certffied,  or  teller's  check;  if 
any  chedc  referred  to  ia  this  paragraph 
(b)(5)  is  a  local  check  that  is  not 
governed  by  the  availability 
requirements  of  1 228.10(c). 

(c)  Nonlocal  checks.— {1)  In  general 
A  depositary  bank  shall  make  funds 
deposited  in  an  accoant  by  a  check 
arailable  for  withdrawal  not  later  than 
the  fifth  bostness  day  following  the 
banking  day  on  whidi  funds  are 
deposited,  hi  the  case  of— 

(i)  A  tionlocal  check;  and 
(ii)  A  check  drawn  on  a  Federal 
Reserve  Bank  or  Federai  Hasu  Loan 
Bank;  a  check  drawn  by  a  state  or  anit 
of  general  local  govemmoit:  a  cariiier's. 
certified,  or  teller's  check;  or  a  check 
deposited  in  a  branch  of  the  depositary 
bank  and  drawn  on  the  same  or  another 
branch  of  the  same  bank,  if  any  check 
referred  to  in  this  paragraph  (c)(l)(ii)  is 
a  nonlocal  check  that  is  not  governed  by 
the  availabihty  requiremente  of 
S  229.10(0). 

(2)  Nonlocal  checks  specified  in 
Appendix  B-2  to  this  put  nrast  be  made 
available  for  withdrawal  not  later  than 
the  times  prescribed  in  that  Appendix. 

(d)  Time  period  atifastment  for 
withdrawal  by  cash  or  similar  means.  A 
depositary  bank  may  extend  by  one 
business  day  the  time  that  fonds 
deposited  in  an  acctamt  by  one  or  more 
checks  subject  to  paragraphs  (b)  or  (c)  of 
this  section  are  available  for  withdrawal 


by  cash  or  similar  means.  Similar  meana 
include  electronic  payment  issuance  of 
a  casfaia's  or  telly's  check,  or 
certification  of  a  check,  or  other 
irrevocable  coauiitment  to  pay.  bat  do 
not  include  the  granting  of  credit  to  a 
bank,  a  Federal  Reserve  Bank,  or  a 
Federal  Home  Loan  Bank  diat  presente  a 
check  to  the  depositary  bank  for 
pajrment  A  depositary  bank  shall 
however,  make  $00  of  these  funds 
available  for  arithdmaral  by  cash  or 
similar  means  not  laier  than  5:00  pjn.  on 
die  business  day  on  which  the  funds  are 
available  under  paragraphs  (b)  and  (c) 
of  this  section,  litis  9100  is  in  addition  to 
the  $100  available  under 
§  229.10(cKlKvti). 

(e)  Extension  of  schedule  for  certain 
deposits  in  Alaska,  Hawaii,  Puerto  Rico, 
and  the  U.S.  Virgin  Islands.  The 
depositary  bank  may  extend  die  time 
periods  set  forth  in  diis  section  by  one 
business  day  in  the  case  of  any  deposit 
other  than  a  deposit  described  in 
1 229.ia,  diet  is— 

(1)  Deposited  in  an  account  at  a 
branch  of  a  depositary  bonk  if  the 
branch  is  located  in  Alaska,  Hawati, 
Puerto  Rico,  or  the  U.S.  Viigin  Islands; 
and 

(2)  Deposited  by  a  check  drawn  on  or 
payable  at  or  through  a  paying  bank  not 
located  in  the  same  state  as  the 
depositary  bank. 


{229.19 

(a)  New  accounts.  (1)  A  deposit  in  a 
new  account — 

(i)  Is  subject  to  the  requirements  of 
9  229.10  (a)  and  (b)  to  make  funds  from 
deposite  by  cash  and  electronic 
payments  available  for  withdrawal  on 
the  business  day  following  the  banking 
day  of  deposit  or  receipt 

(ii)  Is  subject  to  the  requirements  of 
S  229.10(c](l]  (i)  dm)ugh  (v)  and 
S  229.10(c)(2}  only  widi  respect  to  die 
first  $5,000  of  funids  deposited  on  any 
one  banking  day;  but  the  amount  of  the 
deposit  in  excess  of  $5,000  shall  be 
available  for  withdrawal  not  later  than 
the  ninth  business  day  foQowing  the 
banking  day  on  which  funds  are 
deposited;  and 

(iii)  Is  not  subject  to  the  availability 
requirements  of  SS  229.10(c)(l]  (vi)  and 
(vii).  229111.  and  22aiZ 

For  purposes  of  this  para^aph,  checks 
subject  to  S  229.ia(c)(l)(v)  include 
traveler's  diecks. 

(2)  An  account  is  conndered  a  new 
account  dtoing  the  first  30  calendar  days 
after  the  account  is  sstebhshed.  An 
account  is  not  considered  a  new  account 
if  each  castoner  on  die  account  has  had. 
within  30  calendar  days  before  the 
account  is  esteblished.  another  account 
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at  the  depositary  bank  for  at  least  30 
calendar  days. 

(b)  Laige  deposits.  Sections  229.11  and 
229.12  do  not  apply  to  the  aggregate 
amount  of  deposits  by  one  or  more 
checks  to  the  extent  that  the  aggregate 
amount  is  in  excess  of  $5,000  on  any  one 
banking,  day.  For  customers  that  have 
multiple  accounts  at  a  depositary  bank, 
the  bank  may  apply  this  exception  to  the 
aggregate  deposits  to  all  accounts  held 
by  the  customer,  even  if  the  customer  is 
not  the  sole  holder  of  the  accounts  and 
not  all  of  the  holders  of  the  accounts  are 
the  same. 

(c)  Redeposited  checks.  Sections 
229.11  and  229.12  do  not  apply  to  a 
check  that  has  been  returned  unpaid 
and  redeposited  by  the  customer  or  the 
depositary  bank.  This  exception  does 
not  apply — 

(1)  To  a  check  that  has  been  returned 
due  to  a  missing  indorsemerit  and 
redeposited  after  the  missing 
indorsement  has  been  obtained,  if  the 
reason  for  return  indication  on  the  dieck 
states  that  it  was  returned  due  to  a 
missing  indorsement;  or 

(2)  To  a  check  that  has  been  returned 
because  it  was  post  dated,  if  the  reason 
for  return  indicated  on  the  check  states 
that  it  was  returned  because  it  was  post 
dated,  and  if  the  check  is  no  longer 
postdated  when  redeposited. 

(d)  Repeated  overdrafts.  If  any 
account  or  combination  of  accounts  of  a 
depositary  bank's  customer  has  been 
repeatedly  overdrawn,  then  for  a  period 
of  six  months  after  the  last  such 
overdraft,  §S  229.11  and  229.12  do  not 
apply  to  any  of  the  accounts.  A 
depositary  bank  may  consider  a 
customer's  account  to  be  repeatedly 
overdrawn  if — 

(1)  On  six  or  more  banking  days 
within  the  preceding  six  months,  the 
account  balance  is  negative,  or  the 
account  balance  would  have  become 
negative  if  checks  or  other  charges  to 
the  account  had  been  paid;  or 

(2)  On  two  or  more  banking  days 
within  the  preceding  six  months,  the 
accoimt  balance  is  negative,  or  the 
account  balance  would  have  become 
negative,  in  the  amount  of  $5,000  or 
more,  if  checks  or  other  charges  to  the 
account  had  been  paid. 

(e)  Reasonable  cause  to  doubt 
collectibility. — (1)  In  general.  If  a 
depositary  bank  has  reasonable  cause 
to  believe  that  the  check  is  uncollectible 
from  the  paying  bank,  then  §  229.10(c](l] 
(iii)  and  (v);  {  229.10(c)(2]  to  the  extent 
that  it  applies  to  a  check  drawn  on  a 
Federal  Reserve  Bank  or  a  Federal 
Home  Loan  Bank,  or  a  cashier's,  teller's, 
or  certified  check;  S  229.11:  and  9  229.12 
do  not  apply  with  respect  to  a  check 
deposited  in  an  account  at  a  depositary 


bank.  Reasonable  cause  to  believe  a 
check  is  uncollectible  requires  the 
existence  of  facts  that  would  cause  a 
well-grounded  belief  in  the  mind  of  a 
reasonable  jierson.  Such  belief  shall  not 
be  based  on  the  fact  that  the  check  is  of 
a  particular  class  or  is  deposited  by  a 
particular  class  of  persons.  The  reason 
for  the  bank's  belief  that  the  check  is 
uncollectible  shall  be  included  in  the 
notice  required  under  paragraph  (g)  of 
this  section. 

(2)  Overdraft  and  returned  check  fees. 
A  depositary  bank  that  extends  the  time 
when  funds  will  be  available  for 
withdrawal  as  described  in  paragraph 
(e](l)  of  this  section,  and  does  not 
furnish  the  depositor  with  written  notice 
at  the  time  of  deposit  shall  not  assess 
any  fees  for  any  subsequent  overdrafts 
(including  use  of  a  line  of  credit)  or 
return  of  checks  of  other  debits  to  the 
account,  if — 

(i)  The  overdraft  or  return  of  the  check 
would  not  have  occurred  except  for  the 
fact  that  the  deposited  funds  were 
delayed  under  paragraph  (e)(1)  of  this 
section;  and 

(ii)  The  deposited  check  was  paid  by 
the  paying  bank. 

Notwithstanding  the  foregoing,  the 
depositary  bank  may  assess  an 
overdraft  or  returned  check  fee  if  it 
includes  a  notice  concerning  overdraft 
and  returned  check  fees  with  the  notice 
of  exception  required  in  paragraph  (g)  of 
this  section  and.  when  required,  refunds 
any  such  fees  upon  the  request  of  the 
customer.  The  overdraft  and  returned 
check  notice  must  state  that  the 
customer  may  be  entitled  to  a  refund  of 
overdraft  or  returned  check  fees  that  are 
assessed  if  the  check  subject  to  the 
exception  is  paid  and  how  to  obtain  a 
refund. 

(f)  Emergency  conditions.  Sections 
229.11  and  229.12  do  not  apply  to  funds 
deposited  by  check  in  a  depositary  bank 
in  the  case  of — 

(1)  An  interruption  of  communications 
or  computer  or  other  equipment 
facilities; 

(2)  A  suspension  of  payments  by 
another  bank; 

(3)  A  war;  or 

(4)  An  emergency  condition  beyond 
the  control  of  the  depositary  bank, 

if  the  depositary  bank  exercises  such 
diligence  as  the  circiunstances  require. 

(g)  Notice  of  exception. — (1)  In 
general.  When  a  depositary  bank 
extends  the  time  when  funds  will  be 
available  for  withdrawal  based  on  the 
application  of  an  exception  contained  in 
paragraphs  (b)  through  (f)  of  this  section, 
it  must  provide  the  depositor  with  a 
written  notice.  The  notice  shall  include 
the  following  infonnation — 


(i)  The  account  number  of  the 
customer; 

(ii)  The  date  and  amount  of  the 
deposit 

(iii)  The  amount  of  the  deposit  that  is 
being  delayed; 

(iv)  The  reason  the  exception  was 
invoked;  and 

(v)  The  day  the  funds  wiU  be 
available  for  withdrawal,  unless  the 
emergency  conditions  exception  in 
paragraph  (f)  of  this  section  has  been 
invoked,  and  the  depositary  bank,  in 
good  faith,  does  not  know  the  duration 
of  the  emergency  and,  consequently, 
when  the  funds  must  be  made  avaUable 
at  the  time  the  notice  must  be  given. 

(2)  Timing  of  notice,  (i)  The  notice 
shall  be  provided  to  the  depositor  at  the 
time  of  the  deposit,  tmless  the  deposit  is 
not  made  in  person  to  an  employee  of 
the  depositary  bank,  or,  if  the  facts  upon 
which  a  determination  to  invoke  one  of 
the  exceptions  in  paragraphs  (b)  through 
(f)  of  this  section  to  delay  a  deposit  only 
become  known  to  the  depositary  bank 
after  the  time  of  the  deposit.  If  die  notice 
is  not  given  at  the  time  of  the  deposit, 
the  depositary  bank  shall  mail  or  deliver 
the  notice  to  the  customer  as  soon  as 
practicable,  but  no  later  than  the  first 
business  day  following  the  day  the  facts 
become  known  to  the  depositary  bank, 
or  the  deposit  is  made,  whichever  is 
later. 

(ii)  If  the  availability  of  funds  is 
delayed  under  the  emergency  conditions 
exception  provided  in  paragraph  (f)  of 
this  section,  the  depositary  bank  is  not 
required  to  provide  a  notice  if  the  funds 
subject  to  the  exception  become 
available  before  the  notice  must  be  sent 
under  paragraph  (g)(2)(i)  of  this  section. 

Jfl)  Record  retention.  A  depositary 
bank  shall  retain  a  record,  in 
accordance  with  i  229.21(g),  of  each 
notice  provided  pursuant  to  its 
application  of  the  reasonable  cause 
exception  under  paragraph  (e)  of  this 
section,  together  with  a  brief  statement 
of  the  facts  giving  rise  to  the  bank's 
reason  to  doubt  ttie  collectibihty  of  the 
check. 

(h)  Availability  of  deposits  subject  to 
exceptions.  (1)  If  an  exception  contamed 
in  paragraphs  (b)  through  (f)  of  this 
section  applies,  the  depositary  bank 
may  extend  the  time  periods  established 
under  {{  229.11  and  229.12  by  a 
reasonable  period  of  time. 

(2)  If  a  depositary  bank  invokes  an 
exception  under  paragraph  (e)  of  this 
section  based  on  its  reasonable  cause  to 
doubt  collectibility  of  a  check  that  is 
subject  to  S  229.10(c)(1)  (iii)  or  (v)  or 
S  229.10(c)(2)  to  the  extent  that  it  applies 
to  a  check  drawn  on  a  Federal  Reserve 
Bank  or  a  Federal  Home  Loan  Bank,  or  a 


cashier's,  tefler'k,  orcertffied  check,  the 
depositary  budc  shall  make  the  funds 
avoSoblefbr  wrftdrswal  not  later  than 
a  reasonatne  period  after  the  day  the 
nuMn  wobM  nave  been  reqaired  to  be 
made  available  had  die  check  been 
subject  to  K  229.11  or  229.1Z 

fS)  ff  a  depositary  bank  invokes  an 
exception  onder  paragraph  (f)  of  tins 
section  based  on  an  emergency 
condition,  Ae  depositary  bank  sfaaO 
make  the  fbnda  available  for  withdrawal 
not  later  dtan  a  reasonable  period  after 
the  emergency  has  ceased  or  the  period 
established  in  f  f  229.11  aai  229.12. 
whidiever  is  later. 

(4)  For  the  puifraws  of  paragraphs  (h) 
(1),  (2),  and  (3)  of  this  section,  an 
extension  of  op  to  four  busineae  days  is 
a  reasonabJe  period.  An  extenasan  of 
more  than  foor  business  days  may  be 
reasonable,  but  the  bank  has  the  borden 
of  so  establishing. 

S22a.14    Payment  of  Interaet 

(a)  bi  general.  A  depoaitary  bank  shall 
begin  to  accrue  interest  or  dividends  on 
funids  deposited  in  an  interest-bearing 
account  not  later  than  the  business  (tey 
on  wUdi  the  depositary  bank  receves 
credit  for  the  ftrnds.  For  the  purposes  of 
diis  section,  the  depositary  bank  mav — 

(1)  Rely  on  the  availalxlity  adeduie  of 
its  Federal  Reserve  Bank,  Federal  Home 
Loan  Bank,  or  correspondent  bank  to 
determine  the  time  credit  is  actually 
received;  and 

(2)  Accrue  interest  or  dividends  on 
funds  deposited  in  interest-bearing 
accounts  by  checks  that  the  depositary 
bank  sends  to  paying  banks  or 
subsequent  collecting  banks  for 
payment  or  collection  baaed  on  the 
availability  of  funds  the  depositaiy  bank 
receives  from  the  paying  or  collecting 
banks. 

(b)  Special  rule  for  credit  unions. 
Paragraph  (a)  of  this  section  does  not 
apply  to  any  account  at  a  bank 
described  in  {  229.2(e)(4),  if  the  bank— 

(1)  Begins  the  accrual  of  interest  or 
dividends  at  a  later  date  than  the  date 
described  in  paragraph  (a)  of  this 
section  with  respect  to  all  funds, 
including  cash,  deposited  in  the  account; 
and 

(2)  Provides  notice  of  its  interest  or 
dividend  payment  policy  in  the  manner 
required  under  S  22ai6(d}. 

(c)  Exception  for  checks  returned 
unpaid.  This  subpart  does  not  require  a 
bank  to  pay  interest  or  dividends  on 
funds  deposited  by  a  check  that  is 
returned  unpaid. 


writing.  Disclosures,  ottier  than  those 
posted  at  locations  where  employees 
accept  consumer  deposits  and  ATMs 
and  tiie  notice  on  preprinted  deposit 
sKps,  most  be  in  a  form  that  the 
customer  may  keep,  lite  fisclosures 
shaD  be  grouped  together  and  shall  not 
contain  any  information  not  related  to 
the  disdosures  required  by  this  subpart 
ff  contained  in  a  document  that  sets 
forth  otfter  account  terms,  tfie 
disdosures  shall  be  trighllghted  within 
the  document  by,  for  example,  use  of  a 
separate  heading. 

(b)  Uniform  reference  to  day  of 
availability.  In  its  disclosure,  a  bank 
shall  describe  funds  as  being  available 
for  withdrawal  on  "the 

business  day  after"  the  day 

of  deposiL  In  this  calcination,  the  first 
business  day  is  the  business  day 
following  the  hanking  day  the  d^ioeit 
was  received,  and  the  last  business  day 
is  the  day  on  which  the  funds  are  made 
available. 

(c)  Multiple  accounts  and  multiple 
account  holders.  A  bank  need  not  give 
multiple  disclosures  to  a  customer  that 
holds  multiple  accounts  if  the  accounts 
are  subject  to  the  same  availability 
pc^des.  Similarly,  a  bank.need  not  give 
separate  disdosures  to  each  customer 
on  a  jointly  held  account 

(d)  Dormant  or  inactive  accounts.  A 
bank  need  not  give  availability 
disdosures  to  a  customer  that  holds  a 
dormant  or  inactive  account 
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S229i1S 

(a)  Form  of  disclosures.  A  bank  shaU 
make  the  disclosures  required  by  this 
subpart  dearly  and  conspicuously  in 


(a)  General.  To  meet  the  requirements 
of  a  specific  availability  poticy 
disclosure  under  IS  229.17  and  229.18(d), 
a  bank  shall  provide  a  disdosure 
describing  the  bank's  policy  as  to  when 
funds  deposited  in  an  account  are 
available  for  wididrawal.  The  disdosure 
must  reflect  the  policy  followed  by  the 
bank  in  most  cases.  A  baric  may  impose 
longer  delays  on  a  case-by-case  basis  or 
by  invoking  one  of  the  exceptions  in 

S  229.13,  provided  this  is  reflected  in  the 
disclosure. 

(b)  Content  of  specific  avarhbility 
policy  disclosure.  The  specific 
availabiUty  policy  disclosure  shall 
contain  the  following,  as  applicable — 

(1)  A  summary  of  the  bank's 
availability  policy; 

(2)  A  description  of  any  categories  of 
deposits  or  checks  used  by  the  bank 
when  it  delays  availability  (such  as 
local  or  nonlocal  checks);  how  to 
determine  the  category  to  which  a 
particular  deposit  or  check  belongs;  and 
when  each  category  will  be  available  for  i 
withdrawal  (induding  a  description  of 
the  bank's  business  days  and  when  a 
deposit  is  considered  received); 


(3)  A  description  of  any  of  the 
exceptions  in  {  229.13  that  may  be 
invoked  by  the  bank,  indndiag  the  time 
following  a  deposit  that  funds  generally 
will  be  available  for  withdrawal  and  a 
statement  that  the  bank  will  notify  the 
customer  if  the  bank  invokes  one  of  the 
exceptiana; 

(4)  A  description,  as  specified  in 
paragraph  (i^)  of  this  sectiea,  of  any 
case-by-case  policy  of  delaying 
availability  that  may  reaoit  in  deposited 
funds  being  available  for  withdrawal 
later  than  the  time  periods  staled  in  the 
bank's  availability  policy;  and 

(5)  A  description  ol  how  the  customer 
can  differentiate  between  a  proprietary 
and  a  nonproprietary  ATM.  if  the  bank 
makes  funds  from  depodts  at 
noBpropristaty  ATMs  avaiiaUe  for 
withdrawal  later  than  ftaidB  from 
deposits  at  proprietary  ATMs. 

(c)  Longer  delay*  ob  a  caae-by-case 
basis — (1)  Notice  in  specific  policy 
disclosure.  A  bank  that  has  a  policy  of 
making  deposited  funds  available  for 
withdrawal  sooner  thaa  required  by  this 
subpart  may  extend  Aw  ttaie  when 
funds  are  available  up  to  tiie  time 
periods  allowed  under  this  subpart  on  a 
case-by-case  basis,  provided  the  bank 
includes  the  following  m  its  specific 
fohcjf  (Usdosore — 

(i)  A  statement  that  die  time  when 
depoeited  ftrads  are  available  for 
withdrawal  may  be  extended  in  some 
cases,  and  the  latest  thne  following  a 
deposit  that  funds  will  be  available  for 
withcfrawal; 

(ii)  A  statement  that  the  bank  wiU 
notify  the  customer  if  funds  deposited  in 
the  customer's  accoimt  will  not  be 
available  for  withdrawal  until  later  than 
the  time  periods  stated  in  the  bank's 
availabilify  policy;  and 

(iii)  A  statement  that  customers 
shouid  ask  if  they  need  to  be  sure  about 
when  a  particular  deposit  will  be 
available  for  withdrawal. 

(2)  Notice  at  time  of  case-by-case 
delay. — (i)  In  general.  When  a 
depositary  bank  extends  the  time  when 
funds  will  be  available  for  withdrawal 
on  a  case-by-case  basis,  it  must  provide 
the  depositor  with  a  written  notice.  The 
notice  shall  include  the  following 
information — 

(A)  The  account  number  of  the 
customer, 

(B)  The  date  and  mummt  of  the 
deposit; 

(C)  The  amount  of  the  deposit  that  is 
being  delayed;  and 

(D)  The  day  the  fimds  will  be 
available  for  withdrawal. 

(ii)  Timing  of  notice.  The  notice  shall 
be  provided  to  the  depositor  at  the  time 
of  the  deposit  unless  the  deposit  is  not 
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made  in  penon  to  an  employee  of  die 
depositary  bank  or  the  decision  to 
extend  the  time  when  the  deposited 
funds  will  be  available  is  made  after  the 
time  of  the  deposit.  If  notice  is  not  given 
at  the  time  of  the  deposit,  the  depositary 
bank  shall  mail  or  deliver  the  notice  to 
the  customer  not  later  than  the  first 
business  day  following  the  banking  day 
the  deposit  is  made. 

(3)  Overdraft  and  returned  check  fees. 
A  depositary  bank  that  extends  the  time 
when  funds  will  be  available  for 
withdrawal  on  a  case-by-case  basis  and 
does  not  furnish  the  depositor  with 
written  notice  at  the  time  of  deposit 
shall  not  assess  any  fees  for  any 
subsequent  overdrafts  (including  use  of 
a  line  of  credit)  or  return  of  checks  or 
other  debits  to  the  account  if — 

(i)  The  overdraft  or  return  of  the  check 
or  other  debit  would  not  have  occurred 
except  for  the  fact  that  the  deposited 
funds  were  delayed  under  paragraph 
(c)(1)  of  this  section;  and 

(ii)  The  deposited  check  was  paid  by 
the  paying  bank. 

Notwithstanding  the  foregoing,  the 
depositary  bank  may  assess  an 
overdraft  or  returned  check  fee  if  it 
includes  a  notice  concerning  overdraft 
and  returned  check  fees  with  the  notice 
required  in  paragraph  (c)(2)  of  this 
section  and.  when  required,  refunds  any 
such  fees  upon  the  request  of  the 
customer.  The  overdraft  and  returned 
check  notice  must  state  that  the 
customer  may  be  entided  to  a  refund  of 
overdraft  or  returned  check  fees  that  are 
assessed  if  the  check  subject  to  the 
delay  is  paid  and  state  how  to  obtain  a 
refund. 

(d)  Credit  union  notice  of  interest 
payment  policy.  If  a  bank  described  in 
S  229.2(e)(4)  begins  to  accrue  interest  or 
dividends  on  all  deposits  made  in  an 
interest-bearing  account,  including  cash 
deposits,  at  a  later  time  than  the  day 
specified  in  S  229.14(a).  die  bank's 
specific  policy  disclosures  shall  contain 
an  explanation  of  when  interest  or 
dividends  on  deposited  funds  begin  to 
accrue. 

§229.17    MIW 

(a)  New  accounts.  Before  opening  an 
account  a  bank  shall  provide  a  potential 
customer  with  the  applicable  specific 
availability  policy  disclosiue  described 
in  S  229.1& 

(b)  Existing  accounts.  (1)  In  the  first 
regularly  scheduled  mailing  to 
customers  after  September  1, 1988,  but 
not  later  than  October  31, 1988,  a  bank 
shall  send  to  existing  customers  the 
specific  availability  policy  disclosure 
described  in  9  229.18,  unless  the  bank 
has  previously  given  disclosures  that 
meet  the  requirements  of  that  section. 


(2)  If  the  disclosure  required  by 
paragraph  (b)(1)  of  diis  section  is 
included  with  a  disclosure  of  other 
account  terms  and  conditions,  the  bank 
must  direct  the  customer's  attention  to 
the  availability  disclosures  by,  for 
example,  the  use  of  an  insert  or  a  letter. 

(3)  The  disclosure  required  by 
paragraph,  (b)(1)  of  this  section  may  nol 
be  included  in  a  mailing  of  promotional 
material,  such  as  a  solicitation  for  a  new 
product  or  service,  unless  the  mailing 
also  includes  the  customer's  account 
statement 


9229.18    AddNlonali 
rs^iiirafiMntSa 

(a)  Deposit  slips.  A  bank  shall  include 
on  all  preprinted  deposit  slips  furnished 
to  its  customers  a  notice  that  deposits 
may  not  be  available  for  immediate 
withdrawal. 

(b)  Locations  where  employees  accept 
consumer  deposits.  A  bank  shall  post  in 
a  conspicuous  place  in  each  location 
where  its  employees  receive  deposits  to 
consumer  accounts  a  notice  that  sets 
forth  the  time  periods  applicable  to  the 
availability  of  funds  deposited  in  a 
consumer  account 

(c)  Automated  teller  machines.  (1)  A 
depositary  bank  shall  post  or  provide  a 
notice  at  each  ATM  location  that  fiuids 
deposited  in  the  ATM  may  not  be 
available  for  immediate  withdrawal 

(2)  A  depositary  bank  that  operates  an 
off-premises  ATM  from  which  deposits 
are  removed  not  more  than  two  times 
each  week,  as  described  in 
S  229.19(a)(4),  shall  disclose  at  or  on  die 
ATM  the  days  on  which  deposits  made 
at  the  ATM  will  be  considered  received. 

(d)  Upon  request  A  bank  shall 
iwovide  to  any  person,  upon  oral  or 
written  request  a  notice  containing  the 
appUcable  specific  availability  policy 
disclosure  described  in  {  229J6. 

(e)  Changes  in  policy.  A  bank  shaU 
send  a  notice  to  holders  of  consumer 
accounts  at  least  30  days  before 
implementing  a  change  to  the  bank's 
availability  policy  regarding  such 
accounts,  except  that  a  change  that 
expedites  the  availability  of  funds  may 
be  disclosed  not  later  than  30  days  after 
implementation. 


9229.19 

(a)  When  funds  are  considered 
deposited.  For  the  purposes  of  this 
subpart — 

(1)  Funds  deposited  at  a  staffed 
faciUty  or  an  ATM  are  considered 
deposited  when  they  are  received  at  the 
staffed  facility  or  ATM; 

(2)  Fimds  mailed  to  the  depositary 
bank  are  considered  deposited  on  the 
day  they  are  received  by  the  depositary 
bank: 


(3)  Funds  deposited  to  a  night 
depository.  locJc  box.  or  similar  facility 
are  considered  deposited  on  the  day  on 
which  the  deposit  is  removed  from  such 
facility  and  is  available  for  processing 
by  the  depositary  bank: 

(4)  Funds  deported  at  an  ATM  diat  is 
not  oa  or  within  50  feet  of,  the  premises 
of  the  depositary  bank  an  considered 
deposited  on  the  day  the  funds  are 
removed  from  the  ATM  if  funds 
normally  are  removed  from  the  ATM  not 
more  than  two  times  each  week:  and 

(5)  Funds  may  be  considered 
deposited  on  the  next  banking  day,  in 
the  case  of  funds  that  are  deposited — 

(i)  On  a  day  that  is  not  a  banking  day 
for  the  depositary  bank:  or 

(ii)  After  a  cut-off  hour  set  by  the 
depositary  bank  for  the  receipt  of 
deposits  of  2.-00  p.m.  or  later,  or.  for  die 
receipt  of  deposits  at  ATMs  or  off- 
premise  facilities,  of  12:00  noon  or  later. 
Different  cut-off  hours  later  than  these 
times  may  be  established  for  receipt  of 
different  types  of  deposits,  or  receipt  of 
deposits  at  different  locations. 

(b)  Availability  at  start  of  business 
day.  Except  as  othemvise  provided  in 
SS  229.11(b)(2)  and  229.12(d).  if  any 
provision  of  this  subpart  requires  that 
funds  be  made  available  for  withdrawal 
on  any  business  day,  the  funds  shall  be 
available  for  withdrawal  by  the  later 
of— 

(1)  9:00  a.m.  (local  time  of  die 
depositary  baidc);  or 

(2)  The  time  the  depositary  bank's 
teller  facilities  (including  ATMs)  are 
available  for  customer  account 
withdrawals. 

(c)  Effect  on  policies  of  depositary 
bank,  liiis  part  does  not — 

(1)  Prohibit  a  depositary  bank  fit>m 
maldng  funds  available  to  a  customer 
for  wididrawal  in  a  shorter  period  of 
time  than  the  time  required  by  this 
subpart 

(2)  Affect  a  depositary  bank's  right — 
(i)  To  accept  or  reject  a  check  for 

deposit; 

(ii)  To  revoke  any  setUement  made  by 
the  depositary  bank  with  respect  to  a 
check  accepted  by  the  bank  for  deposit 
to  charge  back  the  customer's  account 
for  the  amount  of  a  check  based  on  the 
return  of  the  check  or  receipt  of  a  notice 
of  nonpayment  of  the  check,  or  to  claim 
a  refund  of  such  credit  and 

(iii)  To  charge  back  funds  made 
available  to  its  customer  for  an 
electronic  payment  for  which  the  bank 
has  not  received  payment  in  actually 
and  finally  collected  funds; 

(3)  Require  a  depositary  bank  to  open 
or  otherwise  to  make  its  facilities 
available  fortcustomer  transactions  on  a 
given  business  day;  or 


(4)  Supersede  any  policy  of  a 
depositary  bank  that  limits  the  amount 
of  cash  a  customer  may  withdraw  from 
its  account  on  any  one  day.  if  that 
policy — 

(i)  Is  not  dependent  on  the  time  the 
funds  have  been  deposited  in  the 
account  as  long  as  the  funds  have  been 
on  deposit  for  tibe  time  period  specified 
in  99  229.ia  229.11,  229.12.  or  229.13; 
and — 

(ii)  In  the  case  of  withdrawals  made  in 
person  to  an  employee  of  the  depositary 
bank — 

(A)  Is  applied  without  discrimination 
to  all  customers  of  the  bank;  and 

(B)  Is  related  to  security,  operating,  or 
bonding  requirements  of  the  depositary 
bank. 

(d)  Use  of  calculated  availability.  A 
depositary  bank  may  provide 
availability  to  its  nonconsumer  accounts 
based  on  a  sample  of  checks  that 
represents  the  average  composition  of 
the  customer's  deposits,  if  the  terms  for 
availability  based  on  the  sample  are 
equivalent  to  or  more  prompt  than  the 
availability  requirements  of  this  subpart. 

(e)  Holds  on  other  funds.  A  depositary 
bank  that  receives  a  check  for  deposit  in 
an  account  or  purchases  a  check  for 
c&sh,  other  than  a  check  drawn  on  that 
bank  and  presented  over  the  cotmter  for 
payment  in  cash,  may  place  a  hold  on 
any  funds  of  the  customer  at  the  bank, 
if— 

(1)  The  amount  of  funds  that  are  held 
do  not  exceed  the  amount  of  the  check; 
and 

(2)  The  funds  are  made  available  for 
withdrawal  within  the  times  specified  in 
99  229.10,  229.11,  229.12,  and  229.13. 

(f)  Employee  training  and  compliance. 
Each  bank  shall  estabUsh  procedures  to 
ensure  that  the  bank  complies  with  the 
requirements  of  this  subpart  and  shall 
provide  each  employee  who  performs 
duties  subject  to  the  requirements  of  this 
subpart  with  a  statement  of  the 
procedures  applicable  to  that  employee. 

(g)  Effect  of  Merger  Transaction.  For 
purposes  of  this  subpart,  except  for  the 
purposes  of  the  new  accoimts  exception 
of  9  229.13(a),  and  when  funds  are 
considered  deposited  under  9  229.19(a), 
two  or  more  banks  that  have  engaged  in 
a  merger  transaction  may  be  considered 
to  be  separate  banks  for  a  period  of  one 
year  following  the  consummation  of  the 
merger  transaction. 

9229J0    nalaMonteatatelaw. 

(a)  In  general.  Any  provision  of  a  law 
or  regulation  of  any  state  in  effect  on  or 
before  September  1 1989.  that  requires 
funds  deposited  in  an  account  at  a  bank 
chartered  by  the  state  to  be  made 
available  for  withdrawal  in  a  shorter 
time  than  the  time  provided  in  Subpart 


B.  and.  in  cormection  dierewith.  Subpart 
A.  shall — 

(1)  Supersede  the  provisions  of  the 
Act  and  Subpart  B,  and.  in  connection 
therewith.  Subpart  A.  to  the  extent  die 
provisions  relate  to  the  tbne  by  which 
funds  deposited  or  received  for  deposit 
in  an  account  are  avaUable  for 
withdrawal;  and 

(2)  Apply  to  all  federally  insured 
banks  located  within  the  state. 
No  amendment  to  a  state  law  or 
regulation  governing  the  availability  of 
funds  that  becomes  effective  after 
September  L 1989,  shall  supersede  the 
Act  and  Subpart  B,  and.  in  cormection 
therewith.  Subpart  A.  but  unamended 
provisions  of  state  law  shall  remain  in 
effect 

(b)  Preemption  of  inconsistent  law. 
Except  as  provided  in  paragraph  (a),  the 
Act  and  Subpart  B,  and,  in  cormection 
therewith.  Subpart  A.  supersede  any 
provision  of  inconsistent  state  law. 

(c)  Standards  for  preemption.  A 
provision  of  a  state  law  in  effect  on  or 
before  September  2. 2989,  is  not 
inconsistent  with  the  Act  or  Subpart  B. 
or  in  cormection  therewith.  Subpart  A.  if 
it  requires  that  funds  shall  be  available 
in  a  shorter  period  of  time  than  the  time 
provided  in  this  subpart  Inconsistency 
with  the  Act  and  Subpart  B,  and  in 
cormection  therewith.  Subpart  A.  may 
exist  when  state  law — 

(1)  Permits  a  depositary  bank  to  make 
funds  deposited  in  an  account  by  cash, 
electroidc  payment  or  check  available 
for  withdrawal  in  a  longer  period  of  time 
than  the  maximum  period  of  time 
permitted  under  Subpart  B,  and.  in 
cormection  therewith.  Subpart  A;  or 

(2)  Provides  for  disclosures  or  notices 
concerning  funds  availability  relating  to 
accounts. 

(d)  Preemption  determinations.  The 
Board  may  determine,  upon  the  request 
of  any  state,  bank,  or  other  interested 
party,  whether  the  Act  and  Subpart  B. 
and,  in  cormection  therewith.  Subpart  A. 
preempt  provisions  of  state  laws  relating 
to  the  availability  of  funds. 

(e)  Procedures  for  preemption 
determinations.  A  request  for  a 
preemption  determination  shall  include 
the  following — 

(1)  A  copy  of  the  full  text  of  the  state 
law  in  question,  including  any 
implementing  regulations  or  judicial 
interpretations  of  that  law;  and 

(2)  A  comparison  of  the  provisions  of 
state  law  with  the  corresponding 
provisions  in  the  Act  and  Subparts  A 
and  B  of  this  part  together  with  a 
discussion  of  the  reasons  why  specific 
provisions  of  state  law  are  either 
consistent  or  inconsistent  with 
corresponding  secdons  of  the  Act  and 
Subparts  A  and  B  of  this  part 


A  request  for  a  preemption 
determination  shidl  be  addressed  to  the 
Secretary,  Board  of  Governors  of  die 
Federal  Reserve  System. 

9229.21    CtvllabMy. 

(a)  Civil  liability.  A  bank  diat  fails  to 
comply  with  any  requirement  imposed 
under  Subpart  B,  and  in  cormection 
therewith.  Subpart  A,  of  this  part  or  any 
provision  of  state  law  that  supersedes 
any  provision  of  Subpart  B,  and  in 
connection  dierewith.  Subpart  A.  with 
respect  to  any  person  is  liable  to  that 
person  in  an  amount  equal  to  the  sum 
of— 

(1)  Any  actual  damage  sustained  by 
that  person  as  a  result  of  the  failure: 

(2)  Such  additional  amount  as  the 
court  may  allow,  except  diat — 

(i)  In  the  case  of  an  individual  action, 
liability  under  this  paragraph  shall  not 
be  less  than  $100  nor  greater  than  $1,000; 
and 

(ii)  In  the  case  of  a  class  action — 

(A)  No  minimum  recovery  shall  be 
applicable  to  each  member  of  the  dass; 
and 

(B)  The  total  recovery  under  this 
paragraph  in  any  class  action  or  series 
of  class  actions  arising  out  of  the  same 
failure  to  comply  by  the  same 
depositary  bank  shall  not  be  more  than 
the  lesser  of  $500,000  or  1  percent  of  the 
net  worth  of  the  bank  involved;  and 

(3)  In  the  case  of  a  successful  action  to 
enforce  the  foregoing  liability,  the  costs 
of  the  action,  together  with  a  reasonable 
attorney's  fee  as  determined  by  the 
court 

(b)  Class  action  awards.  In 
determining  the  amount  of  any  award  in 
any  class  action,  the  court  shall 
consider,  among  other  relevant  factors — 

(1)  The  amount  of  any  damages 
awarded; 

(2)  The  frequency  and  persistence  of 
failures  of  compliance; 

(3)  The  resources  of  the  bank; 

(4)  The  number  of  persons  adversely 
affected;  and 

(5)  The  extent  to  which  the  failure  of 
compliance  was  intentional 

(c)  Bona  fide  errors. — (1)  General  rule. 
A  bank  is  not  liable  in  any  action 
brought  under  this  section  for  a  violation 
of  this  subpart  if  the  bank  demonstrates 
by  a  preponderance  of  the  evidence  that 
the  violation  was  not  intentional  and 
resulted  from  a  bona  fide  error, 
notwithstanding  the  maintenance  of 
procedures  reasonably  adapted  to  avoid 
any  such  error. 

(2)  Examples.  Examples  of  a  bona  fide 
error  include  clerical  calculation, 
computer  malfunction  and  programming, 
and  printing  errors,  accept  that  an  error 
of  legal  judgment  with  respect  to  the 
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bank's  obligation  under  this  subpart  is 
not  a  bona  fide  error. 

(d)  Jurisdiction.  Any  action  under  this 
section  may  be  brought  in  any  United 
States  district  court  or  in  any  other  court 
of  competent  jurisdiction,  and  shall  be 
brought  within  one  year  after  the  date  of 
the  occurrence  of  the  violation  involved. 

(e)  Reliance  on  Board  rulings.  No 
provision  of  this  subpart  imposing  any 
liability  shall  apply  to  any  act  done  or 
omitted  in  good  faith  in  conformity  with 
any  rule,  regulation,  or  interpretation 
thereof  by  the  Board,  regardless  of    { 
whether  such  rule,  regulation,  or 
interpretation  is  amended,  rescinded,  or 
determined  by  judicial  or  other  authority 
to  be  invalid  for  any  reason  after  the  act 
or  omission  has  occurred. 

(f)  Exclusions.  This  section  does  not 
aiq>ly  to  claims  that  arise  under  Subpart 
C  of  this  part  or  to  actions  lot  nvron^ul 
dishonor. 

(g)  Record  retention.  (1)  A  bank  shall 
retain  evidence  of  compliance  with  the 
requirements  imposed  by  this  subpart 
for  not  less  than  two  years.  Records  may 
be  stored  by  use  of  microfiche, 
microfilm,  magnetic  tape,  or  other 
methods  capable  of  accurately  retaining 
and  reproducing  information. 

(2)  If  a  bank  has  actual  notice  that  it  is 
being  investigated,  or  is  subject  to  an 
enforcement  proceeding  by  an  agency 
charged  with  monitoring  that  bank's 
com^ance  with  the  Act  and  this 
subpart  or  has  been  served  with  notice 
of  an  action  filed  under  this  section.  H 
shall  retain  the  records  pertaining  to  the 
action  or  proceeding  pending  final 
disposition  of  the  matter,  unless  an 
eariier  time  is  allowed  by  order  of  the 
agency  or  court 

Subpart  C—CoMsctkNi  of  CtMcks 

9  22Sl30    Paying  bank's  rwpooflbWty  fvt 
retum  ofi 


(a)  Return  of  checks.  If  a  paying  bank 
determines  not  to  pay  a  check,  it  shall 
retnm  the  check  in  an  expeditious 
manner  as  provided  in  either  paragraphs 
(aXl)  or  (aj(2)  of  this  section. 

(1)  Two-daj/faur-day  test  A  paying 
baiok  retnms  a  check  in  an  expeditious 
manner  if  it  sends  the  returned  check  in 
a  manoCT  such  that  the  check  would 
normally  be  received  by  the  depositary 
bank  not  later  than  4K)0  pjn.  (local  time 
of  die  depositary  bank)  of— 

(i)  The  second  business  day  following 
the  banking  day  on  wdiich  the  check  was 
presented  to  the  paying  bank,  if  the 
paying  bank  is  a  local  paying  bank  with 
reelect  to  the  depositary  bank;  or 

(ii)  The  fourth  business  day  following 
the  banking  day  on  which  the  check  was 
presented  to  the  paying  bank,  if  the 
paying  bank  is  a  nonlocal  paying  bank 


with  respect  to  the  depositary  bank.  If 
the  last  business  day  on  which  the 
paying  bank  may  deliver  a  returned 
check  to  the  depositary  bank  is  not  a 
banking  day  for  the  depositary  bank,  the 
paying  bank  meets  the  two-day/foui^ 
day  test  if  the  returned  check  is  received 
by  the  depositary  bank  on  or  before  the 
depositary  bank's  next  banking  day. 

(2)  Forward  collection  test.  A  paying 
bank  also  returns  a  check  in  an 
expeditious  manner  if  it  sends  the 
retimied  check  in  a  manner  that  a 
similarly  situated  bank  would  normally 
handle  a  check — 

(i)  Of  similar  amount  as  the  returned 
check; 

(ii)  Drawn  on  the  depositary  bank; 
and 

(iii)  Deposited  for  forward  collection 
in  the  similarly  situated  bank  by  noon 
on  the  banking  day  following  thie 
banking  day  on  which  the  check  was 
presented  to  the  paying  bank. 
Subject  to  the  requirement  for 
expeditious  return,  a  paying  bank  may 
send  a  returned  check  to  the  depositary 
bank,  or  to  any  other  bank  agreeing  to 
handle  the  returned  check  expeditiously 
under  8  229.31(a).  A  paying  bank  may 
convert  a  check  to  a  qualified  returned 
check.  A  qualified  returned  check  must 
be  encoded  in  magnetic  ink  with  the 
routing  number  of  the  depositary  bank, 
the  amoimt  of  the  returned  check,  and  a 
"2"  in  position  44  of  the  MICR  line  as  a 
retnm  identifier,  in  accordance  with  the 
American  National  Standard 
SpecificatioDS  for  Placement  and 
Location  of  MICR  Printing,  X9.13  (Sept 
1983).  This  paragraph  does  not  affect  a 
paying  bank's  respcHisibility  to  return  a 
check  within  the  deadlines  required  by 
the  U.CC  Regulation  J  (12  CFR  Part 
210),  or  9  229.30(c). 

(b)  Unidentifiable  depositary  bank.  A 
paying  bank  that  is  unable  to  identify 
the  depositary  bank  with  respect  to  a 
check  may  send  the  returned  check  to 
any  bank  that  handled  the  check  for 
forward  collection  even  if  that  bank 
does  not  agree  to  handle  the  check 
expeditiouriy  aoder  9  229.31(a).  A 
paying  bank  sendng  a  returned  check 
under  this  para^aph  to  a  bank  that 
handled  the  check  for  forward  collection 
must  advise  the  bank  to  which  the  check 
is  sent  that  the  paying  bank  is  unable  to 
identify  the  depositary  bank.  The 
expeditious  return  requirements  in 

9  229.30(a)  do  not  appfy  to  the  paying 
bank's  retam  of  a  check  xmAss  this 
paragraplL. 

(c)  Extension  of  deadline  for 
expedited  delivery.  The  deadline  for 
retiun  or  notice  erf  nonpayment  under 
the  U.aC  at  Regulation )  (12  CFR  Part 
210)  is  extowfed  if  a  pasring  bank,  in  an 
effort  to  expedite  deliveiy  of  a  returned 


check  to  a  bank,  uses  a  means  of 
deUvery  that  would  ordinarily  result  in 
the  returned  check  being  received  by  the 
bank  to  which  it  is  sent  on  or  before  the 
receiving  bank's  next  banking  day 
following  the  otherwise  applicable 
deadline.  The  deadline  is  extended 
further  if  a  paying  bank  uses  a  highly 
expeditious  means  of  transportation, 
even  if  this  means  of  transportation 
would  ordinarily  result  in  delivery  after ' 
the  receiving  bank's  next  banking  day. 

(d)  Identification  of  returned  check.  A 
paying  bank  returning  a  check  shall 
clearly  indicate  on  the  face  of  the  check 
that  it  is  a  returned  check  and  the 
reason  for  return. 

(e)  Depositary  bank  without  accounts. 
The  expeditious  return  requirements  of 
paragraph  (a)  of  this  section  do  not 
apply  to  checks  deposited  in  a 
depositary  bank  that  does  not  maintain 
accounts. 

(f)  Notice  in  lieu  of  return.  If  a  check 
is  unavailable  for  return,  the  paying 
bank  may  send  in  its  place  a  copy  of  the 
front  and  back  of  the  returned  check,  or, 
if  no  such  copy  is  available,  a  written 
notice  of  nonpayment  containing  the 
information  specified  in  9  229.33(b).  The 
copy  or  notice  shall  clearly  state  that  it 
constitutes  a  notice  in  lieu  of  return.  A 
notice  in  lieu  of  return  is  considered  a 
returned  check  subject  to  the 
expeditious  return  requirements  of  this 
section  and  to  the  other  requirements  of 
this  subpart. 

(g)  Reliance  on  routing  number  A 
paying  bank  may  return  a  returned 
check  based  on  any  routing  number 
designating  the  depositary  bank 
appearing  on  the  returned  check  in  the 
depositary  bank's  indorsement. 

922t.31    RstumlnB  t>anfc's  rssponslblBty 
foriatuni  of  diadcs. 

(a)  Return  of  checks.  A  returning  bank 
shall  return  a  returned  check  in  an 
expeditious  manner  as  provided  in 
either  paragraphs  (a)(1)  or  (a)(2)  of  this 
section. 

(1)  Two-day/four-day  test.  A  returning 
baJok  returns  a  check  in  an  expeditious 
manner  if  it  sends  the  returned  check  in 
a  manner  such  that  the  check  would 
normally  be  received  by  the  depositary 
bank  not  later  than  4:00  p.m.  (local  time) 
of— 

(i)  The  second  business  day  following 
the  banking  day  on  which  the  check  was 
presented  to  ^  paying  bank  if  the 
paying  bank  is  a  local  paying  bank  with 
respect  to  the  depositary  bank:  or 

(ii)  The  fourth  business  day  following 
the  banking  day  on  which  the  check  was 
presented  to  the  paying  bank  if  tibe 
paying  bank  is  a  nonlocal  pajring  bank 
widi  respect  to  the  depositary  bank. 


If  the  last  business  day  on  which  the 
returning  bank  may  deliver  a  returned 
check  to  the  depositary  bank  is  not  a 
banking  day  for  the  depositary  bank,  the 
returning  bank  meets  this  requirement  if 
the  returned  check  is  received  by  the 
depositary  bank  on  or  before  the 
depositary  bank's  next  banking  day. 

(2)  Forward  collection  test  A 
returning  bank  also  returns  a  check  in 
an  expeditious  manner  if  it  sends  the 
returned  check  in  a  manner  that  a 
similarly  situated  bank  would  normally 
handle  a  check — 

(i)  Of  similar  amount  as  the  returned 
check; 

(ii)  Drawn  on  the  depositary  bank; 
and 

(iii)  Received  for  forward  collection 
by  the  similarly  situated  bank  at  the 
time  the  returning  bank  received  the 
returned  check,  except  that  a  returning 
bank  may  set  a  cut-off  hour  for  the 
receipt  of  returned  checks  that  is  earlier 
than  the  similarly  situated  bank's  cut-off 
hour  for  checks  received  for  forward 
collection,  if  the  cut-off  hour  is  not 
earlier  than  2:00  p.m. 
Subject  to  the  requirement  for 
expeditious  return,  the  returning  bank 
may  send  the  returned  check  to  the 
depositary  bank,  or  to  any  bank 
agreeing  to  handle  the  returned  check 
expeditiously  under  9  229.31(a).  The 
returning  bank  may  convert  the  returned 
check  to  a  qualified  returned  check.  A 
qualified  returned  check  must  be 
encoded  in  magnetic  ink  with  the 
routing  number  of  the  depositary  bank. 
the  amount  of  the  returned  check,  and  a 
"2"  in  position  44  of  the  MICR  line  as  a 
return  identifier,  in  accordance  with  the 
American  National  Standard 
Specification  for  Placement  and  ' 
Location  of  MICR  Printing,  X9.13  (Sept 
1983).  The  time  for  expeditious  return 
under  the  forward  collection  test  and 
the  deadline  for  return  under  the  U.CC. 
and  Regulation  J  (12  CFR  part  210),  are 
extended  by  one  business  day  if  the 
returning  bank  converts  a  returned 
check  to  a  qualified  returned  check.  This 
extension  does  not  apply  to  the  two- 
day/four-day  test  specified  in  paragraph 
(a)(1)  of  this  section  or  when  a  returning 
bank  is  returning  a  check  directly  to  the 
depositary  bank. 

(b)  Unidentifiable  depositary  bank.  A 
returning  bank  that  is  unable  to  identify 
the  depositary  bank  with  respect  to  a 
returned  chedc  may  send  the  returned 
check  to — 

(1)  Any  collecting  bank  that  handled 
the  check  for  forward  collection  if  the 
returning  bank  was  not  a  collecting 
bank  with  respect  to  the  returned  dieck; 
or 


(2)  A  prior  collecting  bank,  if  the 
returning  bank  was  a  collecting  bank 
widi  respect  to  the  returned  check; 
even  if  that  collecting  bank  does  not 
agree  to  handle  the  returned  check 
expeditiously  under  9  229.31(a).  A 
returning  bank  sending  a  returned  check 
under  this  paragraph  must  advise  the 
bank  to  which  tiie  check  is  sent  that  the 
returning  bank  is  tmable  to  identify  the 
depositary  bank.  The  expeditious  return 
requirements  in  paragraph  (a)  of  this 
section  do  not  apply  to  return  of  a  check 
under  this  paragraph.  A  returning  bank 
that  receives  a  returned  check  from  fi 
paying  bank  under  9  229.30(b),  but 
which  is  able  to  identify  the  depositary 
bank,  must  thereafter  return  the  check 
expeditiously  to  the  depositary  bank. 

(c)  Settlement  A  returning  bank  shall 
settie  with  a  bank  sending  a  returned 
check  to  it  for  return  by  the  same  means 
that  it  setUes  or  would  settle  with  the 
sending  bank  for  a  check  received  for 
forward  collection  drawn  on  the 
depositary  bank.  This  settlement  is  fiinal 
when  made. 

(d)  Charges.  A  returning  bank  may 
impose  a  charge  on  a  bank  sending  a 
returned  check  for  handling  the  returned 
check. 

(e)  Depositary  bank  without  accounts. 
The  expeditious  return  requirements  of 
paragraph  (a)  of  this  section  do  not 
apply  to  checks  deposited  with  a 
depositary  bank  that  does  not  maintain 
accounts. 

(f)  Notice  in  lieu  of  return.  If  a  check 
is  unavailable  for  return,  the  returning 
bank  may  send  in  its  place  a  copy  of  the 
front  and  back  of  the  returned  dieck.  or, 
if  no  copy  is  available,  a  written  notice 
of  nonpayment  containing  the 
information  specified  in  9  229.33(b).  The 
copy  or  notice  shall  clearly  state  that  it 
constitutes  a  notice  in  lieu  of  retiim.  A 
notice  in  Ueu  of  return  is  considered  a 
returned  check  subject  to  the 
expeditious  return  requirements  of  this 
section  and  to  the  other  requirements  of 
this  subpart 

(g)  Reliance  on  routing  number.  A 
returning  bank  may  return  a  returned 
check  based  on  any  routing  number 
designating  the  depositary  bank 
appearing  on  the  returned  check  in  the 
depositary  bank's  indorsement  or  in 
magnetic  ink  on  a  qualified  returned 
check. 

9229.32    Dspositary  bank's  rssponslbiNty 
for  returned  checks. 

(a)  Acceptance  of  returned  checks.  A 
depositary  bank  slmll  accept  returned 
checks  and  written  notices  of 
nonpayment — 

(1)  At  a  location  at  which  presentment 
of  checks  for  forward  collection  is 
requested  by  the  depositary  bank;  and 


(2)  (i)  At  a  branch,  head  office,  or 
other  location  consistent  with  the  name 
and  address  of  the  bank  in  its 
indorsement  on  the  check; 

(ii)  If  no  address  appears  in  the 
indorsement  at  a  branch  or  head  office 
associated  with  the  routing  number  of 
the  bank  in  its  indorsement  on  the 
check;  or 

(iii)  If  no  routing  number  or  address 
appears  in  its  indorsement  on  the  check, 
at  any  branch  or  head  office  of  the  bank. 
A  depositary  bank  may  require  that 
returned  checks  be  separated  from 
forward  collection  checks. 

(b)  Payment  A  depositary  bank  shall 
pay  the  returning  or  paying  bank 
returning  the  check  to  it  for  the  amount 
of  the  check  prior  to  the  close  of 
business  on  the  banking  day  on  which  it 
received  die  check  ("payment  date") 
by— 

(1)  Debit  to  an  account  of  the 
depositary  bank  on  the  books  of  the 
returning  or  paying  bank; 

(2)  Cash: 

(3)  Wire  transfer  or 

(4)  Any  other  form  of  payment 
acceptable  to  the  returning  or  paying 
bank; 

provided  that  the  proceeds  of  the 
payment  are  available  to  the  returning 
or  paying  bank  in  cash  or  by  credit  to  an 
account  of  the  returning  or  paying  bank 
on  or  as  of  the  payment  date.  If  the 
payment  date  is  not  a  banking  day  for 
the  returning  or  paying  bank  or  the 
depositary  bank  is  unable  to  make  the 
payment  on  the  payment  date,  payment 
shall  be  made  by  the  next  day  that  is  a 
banking  day  for  the  returning  or  paying 
bank.  "Iliese  payments  are  final  when 
made. 

(c)  Misrouted  returned  checks  and 
written  notices  of  nonpayment  If  a  bank 
receives  a  returned  check  or  written 
notice  of  nonpayment  on  the  basis  that 
it  is  the  depositary  bank,  and  the  bank 
determines  that  it  is  not  the  depositary 
bank  with  respect  to  the  check  or  notice, 
it  shall  either  promptly  send  the 
returned  check  or  notice  to  the 
depositary  bank  directly  or  by  means  of 
a  returning  bank  agreeing  to  handle  the 
returned  check  expeditiously  under 

9  229.31(a),  or  send  the  check  or  notice 
back  to  the  bank  from  which  it  was 
received. 

(d)  Charges.  A  depositary  bank  may 
not  impose  a  charge  for  accepting  and 
paying  checks  being  returned  to  it 

9  229.33   Notioe  of  nonpsyntent 

(a)  Requirement  ff  a  paying  bank 
determines  not  to  pay  a  check  in  the 
amoimt  of  $2,500  or  more,  it  shall 
provide  notice  of  nonpayment  such  that 
the  notice  is  received  by  the  depositary 
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bank  by  4:00  p.m.  (local  time)  on  the 
second  business  day  following  the 
banking  day  on  which  the  chrck  was 
presented  to  the  paying  bank.  If  the  day 
the  paying  bank  is  required  to  provide 
notice  is  not  a  banking  day  for  the 
depositary  bank,  receipt  of  notice  on  the 
depositary  bank's  next  banking  day 
constitutes  timely  notice.  Notice  may  be 
provided  by  any  reasonable  means, 
including  the  returned  check,  a  writing 
(including  a  copy  of  the  ■'iieck). 
telephone,  Fedwire.  telex,  or  other  fonn 
of  telegraph. 

(b)  Content  of  notice.  Notice  must 
include  the — 

(1]  Name  and  routing  luunber  of  the 
paying  bank: 

(2)  Name  of  the  payee(s); 

(3>  Amount; 

(4>  Date  of  the  indorsement  of  the 
depositary  bank; 

(5)  Account  number  of  the  customer(s) 
of  the  depositary  bank; 

(6)  Branch  name  or  nimtber  of  the 
depositary  bank  from  its  indorsement; 

(7)  Trace  number  associated  with  the 
indorsement  of  the  depositary  bank;  and 

(8)  Reason  for  nonpasrment  1 
The  notice  may  include  other  I 
information  from  the  check  that  may  be 
useful  in  identifying  the  check  being 
returned  and  the  customer,  and.  in  the 
case  of  a  written  notice,  must  include 
the  name  and  routing  number  of  the 
depositary  bank  &om  its  indorsement.  If 
the  paying  bank  is  not  sure  of  an  item  of 
information,  it  shall  incluck  the 
information  required  by  this  paragraph 
to  the  extent  possible,  and  identify  any 
item  of  infmaation  for  which  the  bank 
is  not  sure  oi  the  accuracy  with  question 
marks. 

(c)  Acceptance  of  notice.  The 
depositary  bank  shall  accept  notices 
during  its  banking  day — 

(1)  Either  at  the  telephone  or  telegraph 
number  of  its  return  check  unit  indicated 
in  the  indorsement,  or,  if  no  such 
number  appears  in  the  indorsement  or  if 
the  number  is  illegible,  at  the  general 
purpose  telephone  or  telegraph  number 
of  its  head  office  or  the  branch  indicated 
in  the  indorsement:  and 

(2)  At  any  other  number  held  out  by 
the  bank  for  receipt  of  notice  of 
nonpayment,  and,  in  the  case  of  written 
notice,  as  specified  in  §  229.32(a). 

(d)  Notification  to  customer.  If  the 
depositary  bank  receives  a  returned 
check  or  notice  of  nonpayment,  it  shall 
send  notice  to  its  customer  of  the  facts 
by  midnight  of  the  banking  day 
following  the  banking  dfty  on  which  it 
received  the  returned  check  or  notice,  or 
within  a  longer  reasooabie  time. 

(e)  Depositary  bank  without  accounts. 
The  requirements  of  this  section  do  not 
apply  to  checks  deposited  in  a 


depositary  bank  that  does  not  maintiiiti 
accounts. 

§229.34    Warranties  by  paying  bank  and 
returning  bank. 

(a)  Warranties.  Each  paying  bank  or 
returning  bank  that  transfers  a  returned 
check  and  receives  a  settlement  or  other 
consideration  for  it  warrants  to  the 
transferee  returning  bank,  to  any 
subsequent  returning  bank,  to  the 
depositary  bank,  and  to  the  owner  of  the 
check,  that — 

(1)  The  paying  bank  returned  the 
cheek  within  its  deadline  under  the 
U.C.C,  Regulation  J  (12  CFR  Part  210),  or 
S  22g.30(c]  of  this  part; 

(2)  It  is  authorized  to  return  the  check; 

(3)  The  check  has  not  been  materially 
altered:  and 

(4)  In  the  case  of  a  notice  in  Ben  of 
return,  the  original  chedc  has  not  and 
will  not  be  returned. 

These  warranties  aie  not  made  with 
respect  to  checks  drawn  on  the  Treasury 
of  the  United  States,  a  state,  or  a  unit  of 
general  local  government. 

(b)  Warranty  of  notice  of 
nonpayment  Each  paying  bank 
warrants  to  the  transferee  bank,  to  any 
subsequent  transferee  bank,  to  the 
depositary  bank,  and  to  the  owner  of  the 
check  that — 

(1)  The  paying  bank  returned  or  will 
return  the  check  within  its  deadline 
under  the  U.C.C,  Regulation  J  (12  CFR 
Part  210),  or  S  229.30(c)  of  this  part; 

(2)  It  is  authorized  to  send  the  notice; 
and 

(3)  The  check  has  not  been  materially 
altered. 

These  warranties  are  not  made  with 
respect  to  checks  drawn  on  a  state  or  a 
unit  of  general  local  government. 

(c)  Damages.  Damages  for  breach  of 
these  warranties  shall  not  exceed  the 
consideration  received  by  the  paying  or 
returning  bank,  plus  finance  charges  and 
expenses  related  to  the  rettuned  dieck, 
if  any. 

(d)  Tender  of  defense.  If  a  returning 
bank  is  sued  for  breach  of  a  warranty 
under  this  section,  it  may  give  a  prior 
returning  bank  or  the  paying  baiji 
written  notice  of  the  litigation,  and  the 
bank  notified  may  then  give  similar 
notice  to  any  other  prior  returning  bank 
or  the  paying  bank.  If  the  notice  states 
that  the  paying  or  returning  bank 
notified  may  come  in  and  defend,  and 
that  if  the  paying  or  returning  bank 
notified  does  not  do  so,  it  will  in  any 
action  against  it  by  the  paying  or 
returning  bank  giving  the  notice  be 
bound  by  any  determination  of  fact 
common  to  the  two  litigations,  thai 
unless  after  seasonable  receipt  of  the 
notice  the  paying  or  returning  bank 


notified  does  come  in  and  defend,  it  is 
so  bound. 

9229.35   Indorsements. 

(a)  Indorsement  standards.  A  bank 
(other  than  a  paying  bank)  that  handles 
a  check  during  forward  collection  or  a 
returned  check  shall  indorse  the  check 
in  accordance  with  the  indorsement 
standard  set  forth  in  Appendix  D  to  this 
part 

(b)  Liability  of  bank  handling  check. 
A  bank  that  handles  a  dieck  far  forward 
collection  or  return  is  liable  to  any  bank 
that  subsequendy  handles  the  check  to 
the  extent  that  the  subsequent  bank 
does  not  receive  payment  for  the  check 
because  of  suspension  of  payments  by 
another  bank  or  otherwise.  This 
paragraph  applies  whether  or  not  a  bank 
has  placed  its  indorsement  on  the  check. 
This  liability  is  not  affected  by  the 
failure  of  any  bank  to  exercise  ordinary 
care,  but  any  bank  failing  to  do  so 
remains  liable.  A  bank  seeking  recovery 
against  a  prior  bank  shall  send  notice  to 
that  prior  bank  reasonably  prompUy 
after  it  learns  the  facts  entitling  it  to 
recover.  A  bank  may  recover  from  the 
bank  with  which  it  settled  for  the  check 
by  revoking  the  settlement,  charging 
back  any  credit  given  to  an  account,  or 
obtaining  a  refund.  A  bank  may  have 
the  rights  of  a  holder  with  respect  to 
each  check  it  handles. 

(c)  Indarsunent  by  a  bank.  After  a 
check  has  been  indorsed  by  a  bank,  only 
a  bank  may  acquire  the  rights  of  a 
holder — 

(1)  Until  the  check  has  been  returned 
to  the  person  initiating  collection;  or 

(2)  Until  the  check  has  been  specially 
indorsed  by  a  bank  to  a  person  who  is 
not  a  bank. 

(d)  Indorsement  for  depositary  bank. 
A  depositary  bank  may  arrange  with 
another  bank  to  apply  the  other  bank's 
indorsement  as  the  depositary  bank 
indorsement,  provided  that  any 
indorsement  of  the  depositary  bank  on 
the  check  avoids  the  area  reserved  for 
the  depositary  bank  indorsement  as 
specified  in  Appendix  D.  The  other  bank 
indorsing  as  depositary  bank  is 
considered  the  depositary  bank  for 
purposes  of  Subpart  C  of  this  part. 

9  229l36    Presentment  of  checks. 

(a)  Payable  through  and  payable  at 
checks.  A  check  payable  at  or  through  a 
paying  bank  is  centered  to  be  drawn 
on  that  bank  for  purposes  of  the 
expeditious  return  and  notice  of 
nonpayment  requirements  of  this 
subpart 

(b)  Receipt  at  bank  office  or 
processing  center.  A  check  is  considered 


received  by  the  paying  bank  i^en  it  is 
received: 

(1)  At  a  location  to  which  delivery  is 
xeqnested  by  the  paying  bank; 

(2)  At  an  address  of  the  bank 
associated  with  the  routing  number  on 
the  check,  whether  in  magnetic  ink  or  in 
fractional  form: 

(3)  At  any  branch  or  head  office,  if  the 
bank  is  identified  on  the  check  by  name 
without  address;  or 

(4)  At  a  branch,  head  office,  or  other 
location  consistent  with  the  name  and 
address  of  the  bank  on  the  check  if  the 
bank  is  identified  aa  the  check  by  name 
and  address. 

(c)  Truncation.  A  bank  may  present  a 
check  to  a  paying  bank  by  transmission 
of  information  describing  the  check  in 
accordance  with  an  agreement  with  the 
paying  bank.  A  truncation  agreement 
may  not  extend  return  times  or 
otherwise  vary  the  requirements  of  this 
part  with  respect  to  parties  interested  in 
the  check  that  are  not  party  to  the 
agreement. 

(d)  Liability  of  bank  during  forward 
collection.  Settlements  between  banks 
for  the  forward  collection  of  a  check  are 
final  when  made;  however,  a  collecting 
bank  handling  a  check  for  forward 
collection  may  be  liable  to  a  prior 
collecting  bai^,  including  the  depositary 
bank,  and  the  depositary  bank's 
customer. 

§229.37    Varistlon  by  sgrsement 

The  effect  of  the  provisions  of  Subpart 
C  may  be  varied  by  agreement,  except 
that  no  agreement  can  disclaim  the 
responsibility  of  a  bank  for  its  own  lack 
of  good  faith  or  failure  to  exercise 
ordinary  care,  or  can  limit  the  measure 
of  damages  for  sudi  lack  or  failure;  but 
the  parties  may  determine  by  agreement 
the  standards  by  which  such 
responsibility  is  to  be  measured  if  such 
standards  are  not  manifestly 
unreasonable. 

§229.38    Liability. 

(a)  Standard  of  care;  liability: 
measure  of  damages.  A  bank  shall 
exercise  ordinary  care  and  act  in  good 
faith  in  complying  with  the  requirements 
of  this  subpart.  A  bank  that  fails  to 
exercise  ordinary  care  or  act  in  good 
faith  under  this  subpart  may  be  liable  to 
the  depositary  bank,  the  depositary 
bank's  customer,  the  owner  of  a  check, 
or  another  party  to  the  check.  The 
measure  of  damages  for  failure  to 
exercise  ordinary  care  is  the  amount  of 
the  loss  incurred,  up  to  the  amount  of 
the  check,  reduced  by  the  amount  of  the 
loss  that  party  would  have  incurred 
even  if  the  bank  had  exercised  ordinary 
care.  A  bank  that  fails  to  act  in  good 
faith  under  'his  subpart  may  be  liable 


for  other  damages,  if  any,  sufi'ered  by 
the  party  as  a  proximate  consequence. 
Subject  to  a  bank's  duty  to  exercise 
ordinary  care  or  act  ia  good  faith  in 
choosing  the  means  of  return  or  notice 
of  nonpayment,  the  bank  is  not  liable  for 
the  insolvency,  neglect  misconduct 
mistake,  or  default  of  another  bank  or 
person,  or  for  loss  or  destruction  of  a 
check  or  notice  of  nonpayment  in  transit 
or  in  the  possession  of  others.  This 
section  does  not  affect  a  paying  bank's 
liability  to  its  customer  under  the  U.C.C. 
or  other  law. 

(b)  Paying  bank's  failure  to  make 
timely  return.  If  a  paying  bank  fails  both 
to  comply  with  9  229.30(a]  and  to 
comply  with  the  deadline  for  return 
under  the  U.C.C,  Regulation  J  (12  CFR 
Part  210),  or  §  229.30(c)  in  connection 
with  a  single  noapajnaent  of  a  chedc 
the  paying  bank  shdl  be  liable  under 
either  9  229.30(a]  or  such  other 
provision,  but  not  both. 

(c)  Comparative  negligence.  If  a 
person,  including  a  bank,  fails  to 
exercise  ordinary  care  or  act  in  good 
faith  under  this  subpart  in  indorsing  a 
check  (9  229.35),  accepting  a  returned 
check  or  notice  of  nonpayment 

(99  229.32(a)  and  229.33(c)),  or 
otherwise,  the  duaages  incurred  by  that 
person  under  9  229.38(a)  shall  be 
diminished  in  proportion  to  the  amount 
of  negligence  or  bad  faith  attributable  to 
that  person. 

(d)  Responsibility  for  back  of  check. 
A  paying  bank  is  responsible  for 
damages  under  paragraph  (a)  of  this 
section  to  the  extent  that  the  condition 
of  the  back  of  a  check  when  issued  by  it 
or  its  customer  adversely  affects  the 
ability  of  a  bank  to  indorse  the  dieck 
legibly  in  accordance  with  {  229.35.  A 
depositary  bank  is  re^onsible  for 
damages  under  paragraph  (a)  of  this 
section  to  the  ^tent  that  the  condition 
of  the  back  of  a  check  arising  after  the 
issuance  of  the  check  and  prior  to 
acceptance  of  the  check  by  it  adversely 
affects  the  ability  of  a  bai^  te  indorse 
the  check  legibly  in  accordance  with 

9  229.35.  Responsibility  under  this 
paragraph  shall  be  treated  as  negligence 
of  the  (laying  or  depositary  bank  for 
purposes  of  paragraph  (c)  of  this  section. 

(e)  Timeliness  of  action.  If  a  bank  is 
delayed  in  acting  beyond  the  time  limits 
set  forth  in  this  subpart  because  of 
interruption  of  communication  or 
computer  fadlities,  suspension  of 
payments  by  a  bank,  war,  emergency 
conditions,  failure  of  equipment,  or  other 
circumstances  beyond  its  control,  its 
time  for  acting  is  extended  for  the  time 
necessary  to  complete  the  action,  if  it 
exercises  such  diligence  as  the 
circumstances  require. 


(f)  Exclusion.  Section  229.21  of  this 
part  and  9  Wl  (a),  (b),  and  (c)  of  die  Act 
(12  U5.C.  4010  fa),  (b).  and  (cj)  do  not 
apply  to  dtts  subpart. 

(g)  Jurisdiction.  Any  action  under  this 
subpart  may  be  broogbt  in  any  United 
States  district  court,  at  in  any  other 
court  of  competent  jurisdiction,  and 
shall  be  brought  within  one  year  after 
the  date  of  the  occurrence  of  the 
violation  involved. 

(h)  Reliance  on  Board  rulings.  No 
provision  of  this  subpart  iaqmsing  any 
liability  ah^  apply  to  any  act  done  or 
omitted  in  good  faith  in  conformity  with 
any  rule,  regulation,  or  iiUerpcetation 
thereof  by  the  Board,  regan&ess  of 
whether  the  rule,  regulation,  or 
interpretation  is  aoxended.  rescinded,  or 
determined  by  judicial  or  other  authority 
to  be  invalid  iat  any  reason  after  the  act 
or  omission  has  occurred. 


§229l39    Insotwenqf  •!  I 

(a)  Duty  of  receiver.  A  check  or 
returned  check  in,  or  coming  into,  the 
possession  of  a  paying,  collecting, 
depositary,  or  returning  bask  that 
suspends  payment  and  wlucfa  is  not 
paid,  shall  be  returned  by  the  receiver, 
trustee,  or  agent  in  charge  of  the  closed 
bank  to  the  bank  or  customer  that 
transferred  the  check  to  the  dosed  bank. 

(b)  Preference  against  paying  or 
depositary  bank.  If  a  paying  or 
depositary  bank  finally  pays  a  check  or 
returned  check  and  suspends  payment 
without  making  a  settlement  for  the 
check  with  the  prior  bank  which  is  or 
becomes  final,  tfie  prior  bank  has  a 
preferred  claim  against  the  paying  or 
depositary  bank. 

(c)  Preference  against  collecting, 
paying,  or  returning  bank.  If  a  coUiecting, 
paying,  or  returning  bank  receives 
settlement  from  a  subsequent  bank  for  a 
check  or  returned  check,  which 
settlement  is  or  becomes  final,' and 
suspends  payments  without  making  a 
setUement  for  ttie  check  with  the  prior 
bank,  which  is  or  becomes  final,  the 
prior  bank  has  a  preferred  claim  against 
the  collecting  or  returning  bank. 

(d)  Finality  erf  settlement.  If  a  paying 
or  depositary  bank  gives,  or  a  cotlectuig, 
paying,  or  returning  bank  gives  or 
receives,  a  settlement.for  a  check  or 
returned  check  and  thereafter  suspends 
payment  the  suspension  does  not 
prevent  or  interfere  with  the  settiement 
becoming  final  if  such  finality  occurs 
automatically  upon  the  lapse  of  a 
certain  time  or  the  happening  of  certain 
events. 

§229.40    Effsct  Of  merger  transactkMi. 

For  purposes  of  this  subpart,  two  or 
more  banks  that  have  engaged  in  a 
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merger  transaction  may  be  considered 
to  be  separate  banks  for  a  period  of  one 
year  following  the  consummation  of  the 
merger  transaction. 

$229.41    Raiationte  sWa  law. 

The  provisions  of  this  subpart 
supersede  any  inconsistent  provisions  of 
the  U.C.C.  as  adopted  in  any  state,  or  of 
any  other  state  law,  but  only  to  the 
extent  of  the  inconsistency.  i 

{229.42    Exclusions. 

The  expeditious  return  (§S  229.30(a) 
and  229.31(a))  and  notice  of  nonpayment 
(S  229.33)  requirements  of  this  subpart 
do  not  apply  to  a  check  drawn  upon  the 
United  States  Treasury,  to  a  U.S.  Postal 
Service  money  order,  or  to  a  check 
drawn  on  a  state  or  a  unit  of  general 
local  government  that  is  not  payable 
through  or  at  a  bank. 

Appoidix  A< — Routing  Number  Guida  to 
LoobI  Chadu  and  Certain  Checks  That 
Are  Subjact  to  Next-Day  Availability 

Each  bank  is  assigned  a  routing  number  by 
Rand  McNally  ft  Co.,  as  agent  for  the 
American  Bankers  Association.  The  routing 
number  takes  two  forms:  a  fractional  fonn 
.and  a  nine-digit  form.  A  paying  bank  is 
normally  identified  on  the  face  of  a  check  by 
its  routing  number  in  both  the  fractional  form 
(which  generally  appears  in  the  upper  right- 
hand  comer  of  tiie  check)  and  the  nine-digit 
form  (which  is  printed  in  magnetic  ink  in  a 
strip  along  the  bottom  of  the  check). 

llie  first  four  digits  of  the  nine-digit  routing 
number  and  the  denominator  of  the  fractional 
routing  nimiber  form  the  "Federal  Reserve 
routing  symbol"  which  identifies  the  Federal 
Reserve  District  the  Federal  Reserve  office, 
and  the  dearing^rrangements  used  by  the 
paying  bank.  Because  the  Expedited  Funds 
Availability  Act  and  Regulation  CC  define 
local  and  nonlocal  checks  in  terms  of  the 
Federal  Reserve  office  serving  the  paying 
bank,  it  is  possible  to  determine  whether  a 
check  is  local  or  nonlocal  by  referring  to  the 
Federal  Reserve  routing  symbol. 

Following  are  two  lists:  a  list  of  next-day 
availability  checks  and  a  list  of  Federal 
Reserve  routing  symbols  associated  with 
each  Federal  Reserve  office.  A  depositary 
bank  should  refer  to  the  routing  numbers 
Usted  below  for  the  Federal  Reserve  office 
that  serves  the  territory  in  which  the  branch 
of  deposit  is  located.  Checks  with  these 


Federal  Reserve  routing  symbols  are 
considered  local  checks. 

First  Federal  Reserve  District 

(Federal  Reserve  Bank  of  Boston] 
Head  Office 


0110' 

0113 

0114 

0115 

0116 

9117 


0111 
0118 
0119 
0211» 


2110* 

2113 

2114 

ais 

21M 
1117 


Windsor  Locks  office 
2111 

aia 

2119 
2211* 


Lewiston  Office 

0112  2112 

Second  Federal  Reserve  District 

[Federal  Reserve  Bank  of  New  York] 

Head  Office 

0210 
0223 
0215 
0216 


0220 
0223 


0212 
0270 


0214 
0219 
0280 


0213 


Buffalo  Branch 

2220 
2223 

Cranford  Office 
22U 


Jericho  Office 

2214 
2n9 

2280 

Utica  Office 
2213 


'  The  first  two  digiti  identify  the  Federal  Reserve 
District.  Thus  01  identifies  the  First  Federal  Reserve 
District  (Boston),  and  12  identifies  the  Twelfth 
District  (San  Francisco). 

*  Adding  2  to  the  first  digit  denotes  a  thrift 
institution.  Thus  21  identifies  a  thrift  in  the  First 
District  and  32  denotes  a  thrift  in  the  Twelfth 
District 

*  Banks  in  Fairfield  County.  Connecticut  are 
nieml>eis  of  the  Federal  Reserve  BanJc  of  New  York 
and  therefore  have  Second  District  routing  numbers. 
Their  checks,  however,  are  processed  by  the 
Windsor  Locks  office.  Thus,  checks  drawn  on  banks 
with  0211  or  2211  routing  numbers  would  not  l>e 
local  checks  for  Second  District  depositary  banks. 


Third  Federal  Reserve  District 

[Federal  Reserve  Bank  of  Philadelphia] 
Head  Office 

0310  2310 

0311  2311 

0312  2312 

0313  2313 
0319  2318 
0360  2380 

Fourth  Federal  Reserve  District 

[Federal  Reserve  Bank  of  Cleveland) 
Head  Office 

0410  2410 

0412  2412 

Cincinnati  Branch 

« 

0420  2420 

0421  2421 
0422 
0423 


Sixth  Federal  Reserve  District 

[Federal  Reserve  Bank  of  Atianta] 
Head  Office 


0818 


0812 
0813 


0820 
0821 
0822 


2610 
2611 
2612 
2613 


Birmingham  Branch 


2620 
2621 
2622 


Little  Rock  Branch 

0820  2820 

0628  2829 

Louisville  Branch 

08U  2813 

0838  2830 

0838  2839 

0883  2883 

Memphis  Branch 


Jacksonville  Branch 


2840 

OStl  2841 

OStt  2842 

2849 


1120 
1122 
1123 
1183 


1130 
1131 


1140 
1148 


El  Paso  Branch 

3120 

3122 

3123 
3183 

Houston  Branch 

3130 
3131 

San  Antonio  Branch 

3140 
3149 


0430 
0432 
0433 
0434 


2423 

Pittsburgh  Branch 

2430 
2432 
2433 
2434 

Columbus  Office 


0841 
08C 


0850 
08S1 


0440 
0441 
0442 


0510 
0514 


0520 
0521 
0522 
0540 
0550 
0560 
0570 


0530 
0531 


0532 
0539 


0515 
0519 


2441 
2442 

Fifth  Federal  Reserve  District 
[Federal  Reserve  Bank  of  RichmondJ 

Head  Office 

ZSiQ 
2S14 

Baltimore  Branch 

2920 
2821 
2S22 
2S40 


2570 
Charlotte  Branch 

2530 

2531 

Columbia  Office 

2532 

2S39 

Charleston  Office 

2515 
2519 


0830  2830 

0831  2831 
2832 

Sasbviile  Branch 

2840 
2841 

2642 

New  Orleans  Branch 

28S0 
2651 
2652 
2653 

0864  2664 

2655 

Miami  Branch 

2860 
2670 

Seveatii  FedersI  Reserve  IXslricI 

[Federal  Reserve  Bank  of  Chicago] 

Head  Office 

2710 
2711 
2712 
2719 

Detroit  Branch 

2720 
2724 

Des  Moines  Office 

2730 
2730 

Indianapolis  Office 
2740 

2Me 
Milwaukee  Office 

27se 
2798 

Eighth  Federal  Reserve  District 

[Federal  Reserve  Bank  of  St.  Lams] 

HMdOfiioa 

0810  2810 

0812  2812 

OBU  2815 

0818  2819 

OSb  2885 


Ninth  Fedaral  Reserve  District 

[Federal  Reserve  Bank  of  Minneapolis] 

Head  Office 


Twelflh  Federal  Reserve  District 

[Federal  Reserve  Bank  of  San  Francisco] 
Head  Office 


0810 
0011 
oeu 

0813 
0814 
OBU 
0818 
OBN 
2910 


2811 
2812 
0880 
2813 
2814 
2815 
29U 
2819 
2980 

Helena  Branch 


1210 
1211 
UU 
1213 
1214 


1220 
1221 
1222 
1223 


0921  2921 

Tandi  Federal  Reserve  District 

[Federal  Reserve  Bank  of  Kansas  City] 

Head  Office 


ono 
oni 
am 
ana 


am 


0739 


0740 
0748 


uno 

lOU 
lOU 
1018 


1030 
1021 
1022 
1023 
1070 


1080 
1031 
lOSb 


P1040 

1041 

1018 


3010 
3011 
3012 
3018 

Denver  Branch 
3020 

3021 
3822 
3023 
3070 

Oklahoma  City  Branch 


1231 
1232 
1233 


1240 
1241 
1242 
1243 


1250 
1251 
1252 


3210 
3211 
3212 
3213 
3214 

Lae  Angeles  Branch 

3220 
3221 
3222 
3223 
3224 

Portland  Branch 

3230 
3231 
3232 
3233 

Salt  Lake  City  Branch 

3248 
3241 
3242 
2343 

Seattle  Branch 

3250 
3251 
3252 


3031 
SOS 

Omaha  Branch 

3040 
3011 
3019 


Elevemh  Fadiid  Itosaiw  Dbtikt 

(Federal  Reserve  Bank  of  Dallas] 

Head  Office 


1110 
nil 
1113 
1118 


3110 
3111 
3113 
3110 


U.S.  Treasury  Checks  and  Postal  Money 
Orders 

0000  0050  5  0000  0119  3 

000000518  000008082 

Fadacal  Raaenre  Offices 

Olio  0001  5  0620  0019  0 

011100481  .        0630  0019  9 

0112  0048  8  0840  0010  1 

0210  0120  8  06S0  0021  0 

0220  0026  6  0800  0010  9 

0214  0850  9  0710  0030  1 

0213  0500  1  0720  0029  0 

0310  0004  0  0730  0033  8 

0410  00014  074080201 

0420  0043  7  0750  0012  9 

0430  0030  0  0810  0004  5 

0440  OOSO  3  0820  0013  8 

0510  0003  3  0830  0059  3 

052000278  0640  0003  9 

0530  0020  8  0810  0008  0 

053900089  082000287 

0519  0002  3  1010  0004  8 

0610  0014  6  1020  0019  9 
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1030  OOMO 
10*0  OOU  6 

1110  oooa  8 

1120  00011 
1130  0004  9 
1140  00721 


1210  0037  4 
1220  0010  6 
1230  0001  3 
1240  00313 
1250  00011 


Federal  Home  Loan  Banks 


0110  0063  6 
0420  00016 
0430  0143  5 
0610  0870  6 
0710  04501 
(TSOOOBl  4 


0740  01010 
1011  0104  7 
1119 1083  0 
1210  00701 
1250  00603 


Appendix  B-1 — Reduction  of  Schedules 
for  Certain  Nonlocal  Checks  Under  the 
Temporary  Schedule 

A  depositary  bank  that  is  located  in  the 
following  check  processing  territories  shall 
make  funds  deposited  in  an  account  by  a 
nonlocal  check  described  below  available  for 
withdrawal  not  later  than  the  number  of 
business  days  following  the  banking  day  on 
which  funds  are  deposited,  as  specified 
below. 


Number  of 

business 

(•ys 
nsowmg 

thebwking 
dayhnds 

sra 

Fedaral  RMStvs  oMoe 

dapoe>ed 

Bottoo 

Depositary  twnks  (0110.  2110)  to: 

0210.  0260.  0280.  0310.  0360, 

0710,  2260.  2310,  2380.  2710 

6 

WMtorLocka 

Nom. 

Lamiston 

None. 

N&mYoik 

OapoaSaiy  banks  (0210,  0280,  2280, 

0215.  2215.  0216,  2216)  to: 

0214.  0218.  0280.  2214,  2219 

4 

DsposMsiy  banks  (0210,  0280,  2260, 

0215.  2215,  0216.  2218)  la 

0110.  0212.  0213.  0220.  0270. 

0310.  0360.  0410.  0420,  0430, 

0440.  0510.  0519.  0520.  0530. 

• 

0539.  0610.  0620,  0830.  0640, 

0650.  0660.  0710,  0720.  0730, 

0740,  0750,  0810,  0820,  0830, 

0840.  0910.  0820,  0980,  1010, 

1020,  1030.  1040.  1110.  1120, 

1130,-  1140.  1210.  1220.  1223. 

1230.  1240.  1250.  2110.  221^ 

2213.  222a  2360.  2410.  2420, 

2430,  2440,  2610,  2519,  2520, 

2530.  2539.  2810.  2820,  2830, 

2640.  2650.  2680,  2710,  2720, 

2730,  2740.  2750,  2810,  2820, 

2830.  2840.  2910,  2920.  2060. 

3010.  3020.  3030.  3040.  3110, 

3120.  3130.  3140.  3210,  3220, 

3223,  3230,  3240,  32S0 

' 

S 

Jtricho 

DutoHlaiy  banks  (0214,  2214,  0219, 

2219,  0280)  to: 

4 

Federal  Resent  olBoe 


0218. 
0410, 
0519. 
0620, 
0710, 
0610, 
0020, 
1040, 
1210, 
1250, 
2216, 
2430, 
2530. 
2640, 
2730, 
2830, 
3010, 
3120, 
3223, 


Oepoaitaiy  banks  (0214,  2214,  0219, 

2219,  0280)  to: 

0110.  0212,  0213.  0215. 
0220.  0270.  0310.  0360. 
0420.  0430.  0440.  0510, 
0520.  0530.  0539.  0610, 
0630.  0640.  0660.  0660. 
0720,  0730.  0740.  0750. 
0820.  0830.  0640.  0910. 
0960.  1010,  1020,  1030, 
1110,  1120,  1130.  1140. 
1220.  1223.  1230.  1240, 
2110.  221^  2213.  2215. 
2220.  2360.  2410.  2420, 
2440.  2510,  2519.  2520, 
2539.  2610.  2620.  2630. 
2650.  2660.  2710.  2720. 
2740.  2750.  2810.  2820. 
2840.  2910.  2920.  2960. 
3020.  3030.  3040.  3110. 
3130.  3140.  3210.  3220. 

3230.  3240.  3250 

Owifon/ 
OapoeitMy  banks  (0212.  0270.  2212) 

to: 

0210.  0260.  0280.  2280. 

Depositary  banks  (021Z  221Z  0270) 

la 

0110.  0213.  0214.  0215.  0216, 
0219,  0220.  0310,  0360,  0410, 
0420.  0430.  0440.  0510.  0519, 
0520.  0530.  0539.  0610.  0620. 
0630.  0640.  0650,  0680,  0710, 
0720,  0730,  0740,  0750,  0810, 
0620,  0830.  0840.  0910.  0920, 
0960,  1010.  1020.  1030.  1040, 
1110,  1120.  1130.  1140,  1210, 
1220,  1223,  1230,  1240,  1250, 
2110,  2213,  2214,  2215,  2216, 
2219,  2220,  2380.  2410,  2420, 
2430.  2440.  2510.  2519,  2520, 
2530.  2539.  2610.  2620.  2630. 
2640.  2650.  2680,  2710,  2720, 
2730.  2730.  2750,  1810,  2820, 
2830.  2840.  2910.  2S20.  2960. 
3010.  3020.  3030.  3040.  3110. 
3120.  3130.  3140,  3210,  3220, 
3223,  3230,  33240,  3250 

Bu/IUo 
Depositary  banks  (0220,  2220, 
2223)  ta 
0210,  021  ^  0280,  0270, 

2212,  22605 

DepoMary  banks  (0220,  2220,  0223, 

2223)  to: 

0110.  0213.  0214,  0215.  0216. 
0219,  0310.  0360.  0410.  0420. 
0430.  0440.  0510.  0519.  0520. 
0530.  0539.  0610.  0620.  0630. 
0640.  0650,  0660.  0710.  0720. 
0730.  0740.  0750.  0810,  0820, 
0830.  0640.  0910.  0920.  0960, 
1010,  1020.  1030,  1040,  1110, 
1120,  1130,  1140,  1210,  1220, 
1223,  1230,  1240,  1250,  2110, 

2213,  2214.  2215.  2216,  2219, 
2360.  2410.  2420.  2430.  2440, 
2510.  2519.  2520.  2530.  2539. 
2610.  2620.  2630.  2640.  2650. 
2660,  2710,  2720.  2730.  2740. 
2750.  2810.  2820.  2830,  2840. 
2910.  2920.  2960.  3010,  3020, 
3030.  3040.  3110.  3120,  3130, 
3140,  3210,  3220,  3223,  3230, 
3240,  3250 


0223, 
0280, 


ueca 

Depositary  banks  (0213, 
0210,  0212,  0280, 
221Z2260. 


2213)  to: 
0270,  0280, 


DaposMary  banks  (0213, 
0110,  0214,  0215, 
0220,  0310.  0360, 
0430,  0440.  0510. 
0530,  0539,  0610, 
0640,  0650,  0880, 
0730,  0740,  0750, 
0630,  0640,  0910, 
1010,  1020,  1030, 
1120,  1130,  1140, 
1223.  1230,  1240, 
2214,  2215,  2216, 
2360,  2410,  2420, 
2510,  2519,  2520, 
2610,  2620.  2630, 
2660.  2710.  2720. 
2750.  2810.  2820. 
2910.  2920.  2960, 
3030,  3040,  3110, 
3140,  3210,  3220, 
3240,  3250 


2213)  ta 

0218,  0219. 

0410,  0420, 

0519.  0620, 

0620,  0630, 

0710,  0720, 

0610,  0620, 

0920,  0960, 

1040,  1110, 

1210,  1220, 

1250,  2110. 

2219,  2220. 

2430,  2440, 

2530,  2539. 

2640,  2660. 

2730,  2740, 

2830,  2840, 

3010,  3020, 

3120,  3130. 

3223.  3230, 


Depositary  banks  (0310, 
2360)  ta 
0110,  0210,  0220,  0260, 

0420,  0430.  0440.  0510, 

0520.  0530.  0539.  0810. 

0630.  0640.  0650.  0660. 

0720.  0730.  0740.  0750. 

0830.  0840.  09ia  0980. 

1020.  1040.  2110.  2220. 

2410.  2420.  2430.  2440, 

2519.  2520.  2530.  2539. 

2620.  2630.  2640.  2660, 

2710,  2720.  2730.  2740. 

2810,  2830,  2840,  2910. 

3010.  3020.  3040 


2310.  0380. 


0410. 
0619, 
0620. 
0710, 
0810, 
1010, 
2280, 
2510, 
2810, 
2880, 
2750, 
2980, 


Chvtlana 
Depositary  banks  (0410. 
0110.  0210.  0220. 
0310.  0360.  0420. 
0510.  0519.  0520. 
0610.  0620.  0630. 
0680.  0710.  0720. 
0750.  0810.  0620. 
0910.  0920.  0660. 
1030.  1040.  1110. 
1140.  1210,  1220, 
1240,  1250,  2110, 
2310.  2360.  2420. 
2510.  2519.  2520, 
2610,  2620,  2630. 
2660.  2710.  2720. 
2750.  2610.  2820. 
2910.  2920.  2960. 
3030.  3040.  3110. 
3140.  3210,  3220, 
3240,  3250 


2410)  to: 

0260,  0280, 

0430,  0440, 

0630,  0539, 

0640,  0650, 

0730,  0740. 

0830,  0840, 

1010,  1020, 

1120.  1130, 

1223,  1230, 

2220,  2280, 

2430,  2440, 

2530,  2539, 

2640,  2650. 

2730,  2740, 

2830,  2840. 

3010,  3020. 

3120,  3130, 

3223.  3230, 


Federal  Reserve  oMce 


Cfncinnst/ 

Depositary  banks  (0420,  2420)  to: 

0110.  0210,  0220.  0260.  0280. 

0310.  0360.  0410.  0430,  0440. 

0441.  0442.  0510.  0519.  0520. 

0530.  0539.  0610.  0620.  0630. 

0640.  0650,  0660,  0710,  0720, 

0730,  0740,  0749,  0750.  0810. 

0813.  0830,  0839,  0840,  0863. 

0910.  0960.  1010.  1020.  1030. 

1040.  1110.  1130.  1140,  1210, 

1220,  1223,  1230,  1240,  1250, 

2110,  2220,  2260,  2310,  2360, 

2410,  2430,  2440.  2441.  2442. 

2510.  2519.  2520.  2530.  2539. 

2610.  2620.  2630.  2640.  2650. 

2660.  2710.  2720,  2730,  2740, 

2749,  2750,  2810,  2813,  2830, 
2839,  2840,  2863.  2910.  2960. 
3010.  3020,  3030,  3040,  3110, 
3130.  3140.  3210.  3220.  3223. 
3230.  3240.  3250 

CotumbuB 

Depositary  banks  (0440.  2440)  to: 

0110.  0210.  0220.  0260.  0280. 

0310,  0360,  0410.  0420.  0430. 

0510.  0519.  0520.  0530.  0539. 

0610.  0620.  0630,  0640.  0650. 

0660.  0710.  0720.  0730.  0740. 

0750.  0810,  0820,  0830,  0640, 

0910,  0920,  0960,  1010,  1020, 

1030,  1040,  1110,  1120,  1130, 

1140,  1210,  1220,  1223,  1230, 

1240,  1250,  2110,  2220,  2260, 

2310,  2380,  2410,  2420,  2430, 

2510,  2519,  2520.  2530,  2539. 

2610.  2620.  2630.  2640.  2650. 

2660.  2710.  2720,  2730,  2740, 

2750,  2810,  2820,  2830,  2840, 
2910,  2920,  2960,  3010,  3020, 
3030,  3040,  3110,  3120,  3130, 
3140,  3210,  3220,  3223,  3230, 
3240,3250 


nttiit .h 

rVUVUtffn 

Depositafy  banks  (0430.  2430)  to: 

0110,  0210,  0220.  0260.  0280. 

0310,  0380,  0410,  0420,  0440, 

0510,  0619,  0520,  0530,  0539, 

0610,  0620,  0630,  0640.  0650. 

0660.  0710.  0720.  0730.  0740, 

0750.  0810,  0620,  0830,  0840. 

0910.  0920,  0960,  1010,  1020, 

1030,  1040,  1110,  1120,  1130, 

1140,  1210,  1220,  1223,  1230, 

1240.  1250.^110.  2220.  2260. 

2310.  2380,  2410,  2420,  2440, 

2510,  2519,  2520,  2530.  2539, 

2610,  2620,  2630,  2640,  2650, 

2660,  2710,  2720,  2730.  2740. 

2750.  2810.  2820.  2830.  2840. 

2910.  2920.  2960.  3010.  3020. 

3030.  3040.  3110,  3120,  3130, 

3140,  3210,  3220,  3223,  3230, 

3240.  3250.._. „... 


Number  of 

business 

days 


the  banking 
day  funds 

sre" 
deposited 


Federal  Reserve  ofHce 


fncnfriono 
Depositary  banks  (0510,  2510)  to. 

0110,  0210,  0220,  0260.  0280. 

0310,  0360,  0410,  0420.  0430, 

0440.  0515.  0519.  0520.  0521. 

0522.  0530.  0531.  0539.  0550. 

0560.  0570,  0610,  0620,  0630, 

0640.  0650.  0660.  0710.  0720. 

0730.  0740.  0750.  0810.  0820. 

°  0830.  0840.  0910.  0960.  1010. 

1020.  1030,  1040,  1110.  1120. 

1130.  1140,  2110,  2220.  2260. 

2310.  2360.  2410.  2420.  2430. 

2440.  2515,  2519.  2520.  2521. 

2522.  2530.  2531.  2539,  2550. 

2560.  2570,  2610.  2620.  2630, 

2640.  2650.  2660.  2710.  2720, 

2730.  2740.  2750.  2810.  2820. 

2830.  2840.  2910.  2960.  3010. 

3020.  3030.  3040.  3110,  3120, 

3130.3140 _ 

£ts/ttnow 
Depositary  banks  (0520.  2520)  to: 

0110.  0210,  0220,  0260.  0280. 

0310.  0360.  0410.  0420,  0430, 

0440,  0510,  0530,  0539,  0610, 

0620.  0630.  0640.  0650,  0660. 

0710.  0720.  0730.  0740.  0750. 

0810.  0830.  0840.  0910.  0960. 

1010.  1020.  1040.  1240.  2110. 

2220.  2260.  2310.  2380.  2410. 

2420.  2430.  2440.  2510.  2530, 

2539,  2610,  2620,  2630,  2640, 

2650,  2660,  2710,  2720.  2730. 

2740.  2750.  2810,  2830,  2840, 

2910.  2960,  3010,  3020.  3040, 

3240 


CtmrtotI* 
Depositary  banks  (0530,  2530)  ta 
0110,  0210,  0220,  0260,  0280, 
0310,  0360,  0410,  0420,  0430, 
0440,  06T0,  0620.  0539.  0610, 
0820.  0630.  0640.  0650.  0660, 
0710.  0720,  0730,  0740,  0750. 
0810.  0620,  0630,  0640,  0910, 
0960,  1010,  1020,  1030,  1040, 
1110,  1120,  1130,  1140,  2110. 
2220.  2280.  2310.  2360.  2410. 
2420.  2430.  2440.  2510.  2520. 
2539.  2610.  2620.  2630.  2640. 
2650.  2660.  2710.  2720,  2730, 
274a  2750,  2810,  2820.  2830. 
2840.  29ia  2960.  30ia  3020. 
3030.  3040,  31  ia  3120,  3130, 
3140 


CnbmMf 
Depositary  banks  (0539,  2539)  to: 

0110,  0210.  0220.  0260.  0280. 

03ia  0360.  0410.  0420.  0430. 

0440,  05ia  0519,  0520.  0530. 

0610.  0620.  0630.  0640,  0650. 

0660.  071  a  0720.  0730.  0740. 

0750.  081  a  0820.  0830.  0640. 

09ia  0960.  loia  1020.  1030. 

1040.  111a  1120.  1130.  1140. 

2110.  2220.  2260.  2310.  2380. 

2410.  2420,  2430,  2440.  2510. 

2519.  2520.  2530.  261  a  2620. 

2630.  2640.  2650.  2660.  2710. 

2720.  2730.  2740.  2750.  28ia 

2820.  2830,  2840,  291  a  2980, 

30ia  3020,  3030,  3040,  3110, 

3120,  3130,  3140 


Number  of 

busirfess 

days 


the  banking 

day  funds 

are 


Number  of 

business 
days 

ttw  tanUna 

Federal  Reserve  office 

day  funds 

are 

depoeitsd 

Ch^teslon 

Depositary  banks  (0519.  2519)  ta 

01  ia  02ia  0220,  0260. 

0280. 

0310,  0360,  0410,  0420. 

0430. 

0440.  0510.  0520.  0530. 

0538. 

061  a  0620.  0630.  0640. 

065a 

0660,  0710.  0720.  0730. 

0740. 

0750,  08ia  0830.  0840. 

09ia 

0960.  lOia  1020.  1040. 

1240,. 

21  ia  2220.  2260.  23ia 

2360. 

2410.  2420.  2430.  2440. 

25ia 

2520.  2530.  2539.  26ia 

2620, 

2630.  2640.  2650,  2660. 

27ia 

2720.  2730.  2740,  2750. 

28ia 

2830,  2840.  291  a  2960. 

3oia 

3020,  3040.  3240 

5 

AUama 

Depositary  banks  (06ia  2610)  to: 

Oil  a  021  a  0220,  0260. 

0280, 

031 a  0360.  0410,  0420. 

0430, 

0440.  051  a  0519.  0520, 

0530. 

0539,  0620.  0630.  0640, 

0650. 

0660.  07ia  0720.  0730. 

0740. 

0750.  081  a  0820.  0830. 

0840. 

09ia  0960.  loia  1020. 

1030. 

1040.  111a  1120.  113a 

1140. 

121a  1220.  1223.  1240. 

21  ia 

2220.  2260.  2310.  2360. 

24ia 

2420.  2430.  2440.  2Sia 

2519. 

2520.  2530.  2539.  2620, 

2630. 

2640.  2650.  2660.  27ia 

2720. 

2730,  2740,  2750.  2810. 

2820. 

2830.  2840,  29ia  2960. 

30ia 

3020.  3030,  3040.  3110. 

3120. 

3130.  3140,  32ia  3220. 

3223, 

3240 

5 

- 

Depositary  banks  (0620.  2620)  to: 

0651,  2651 

4 

Depositary  banks  (0620.  2620)  to 

01  ia  02ia  0220.  0260. 

0280, 

03ia  0360.  04ia  0420. 

0430, 

0440.  OSia  0519.  0520. 

0530, 

0539.  061  a  0630.  0640. 

0650, 

0660.  071  a  0720.  0730. 

0740, 

0750.  0810.  0820.  0830. 

0840, 

09ia  0920,  0960.  lOia 

1020, 

1030.  1040,  Ilia  1120, 

1130, 

1140,  12ia  1220.  1223. 

1230, 

1240.  1250.  2110,  2220, 

2260, 

2310.  2360.  24ia  2420, 

2430, 

2440.  25ia  2519.  2520, 

2530, 

• 

2539.  261  a  2630.  2640. 

2650, 

2660.  2710,  2720,  2730. 

2740. 

2750,  2810.  2820.  2830. 

2840. 

2910.  2920.  2960,  30ia 

3020. 

3030.  3040.  31  ia  3120. 

3130, 

3140.  32ia  3220.  3223.  323a 

<W40  3?«J0   

5 

Jack9onv0» 

Depositary  banks  (0630.  2630)  «a 

1M58 
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UMI 


Niantarof 

buainMB 
daya 

■  —    * 

HMnMno 
ttw  bsnIviQ 

deyfwiOa 

ara 

Qapoanaa 

0110,  0210.  0220,  0280.  0200. 

0310.  0360.  0«ia,  04aB,  0430. 

0440.  0510.  0619U  a62(t  0830. 

0539.  0610,  0620,.  0640,  06Sil 

0660.  071O(  V2B,   0730;  07401, 

07S0.  oeia  oeaa^  oeso,  oe40, 

0910,  OOaX  0900,  lOlflk  1020. 

1030.  1040,  1110,  tiaa.  iiao. 

1140.  21ja  2220,   2200,  2310, 

2360.  2410^  Mao.  2430,  2440, 

2510,  2510.  2S2S;  2S30l  2530, 

2610,  20291  2640,  2650.  2660. 

2710.  2720^  27301  274«  2750, 

2610.  2820,  2630,  2640,  2910. 

2920.  2960^  3010,  3029,  3030. 

3040.  3t10.  3120. 3130.  9140 

S 

M«nv' 

D^MXitwy  banks  (poeo.  28601  tac 

0110.  0210.  0220.  0260.  0280. 

0310,  0860.  0410.  0429.  0430, 

0440,  05101  0610^0529,  0639, 

0610,  06281  0630,  06401  0650, 

0710,  07281  0730.  0740,  0750. 

0010.  ooaa  oeso.  0040.  0910. 

0920.  0968^  lOIOi  1020,  1030. 

1040,  lllflt  112a  1130;  1140. 

2110,  2228;  2260.  2310.  2300. 

2410,  2420;  2438^  2440.  2510. 

2519.  2528;  2538.  26ia  2620. 

263a  26401  26S0.  2710;  2720, 

2730.  2740t  2750.  2610.  2828. 

2630.  20401  29101,  2920.  2960, 

3010.  3028;  3030,  3040,  3110; 

31  ?0  31^n;  3f40> 

5 

AHvIMMV 

0613.  2613 

4 

DopoMwy  bwiks  (0640,  2640)  iDc 

0530,  0539,  Oeia  0020,  0630. 

0650,  0660,  0640,  2530,  2539, 

. 

2610,  2620.  2030,  2650,  2660. 

2640 

• 

S 

NmOriMim 

Depoaitwy  bwihB  (0650, 2850)  Ik 

0110,  0210.  a22a  a26a  0200, 

0310,  0380,  0410,  042Q,  0430, 

0440,  0510.  0510.  0520.  0630. 

• 

0539,  OOtO,  0620.  0630,  0640, 

0710,  0720,  073a  074a  0750, 

— 

06ia  062a  ao3a  064a  ooia 

0920.  096a  lOia  1020.  1030. 

1040.  ma  ti2a  ti3a  1140. 

121a  122a  1223.  123a  1240, 

1250,  211a  222a  2260.  23ia 

2360.  24ia  242a  243a  2440, 

2510.  2510,  2520.  253a  253a 

2610.  262a  2630,  264a  Z7ia 

2720,  273a  274a  2750.  2810. 

2820,  283a  2840.  2Sia  292a 

2960.  301  a  3020.  3030,  3040, 

3110,  3120,  3130,  3140,  3210, 

3220,3223,3230,3240.3250..  .. 

• 

FaiftBral  Raaanfv  oMoa 


Chicago 
Dapoailary  banks  (0710, 
0110,  0210,  0220. 

0310,  0860,  041O. 

0440,  OeiO,  0519, 

0539,  0ei«.  0620, 

0650,  0660.  0720, 

0750,  OeiO.  0620, 

0910,  0920.  9900. 

1030,  1040.  1110. 

1140,  1210.  1220, 

1240,  1250,  2110, 

23ia  2360,  2410, 

2440,  2510,  2619, 

2539,  2B10,  2620, 

2650,  2680,  2720, 

2750,  2810. 

291  a  2920. 

3030,  304a  3110. 

3140,  3210;  322a 

3250 :.... 


2710) to: 

0260,  0280, 

0420,  0430. 

0520.  0530. 

0630,  0640, 

0730,  0740, 

0630.  0840. 

TOfO.  1020, 

1120.  T130, 

1229,  1239, 

2220,  2290. 

2420.  2430, 

2520,  2530, 

2630.  2640. 

2730,  2740, 

2630.  2640. 

3010,  3028. 

3120.  3130. 

3230.  3240. 


osonr 

Depositafy  banks  (B72a 
0110.    0210,    022a 

03ia  ooea  04io. 

0440,  0610,  0519, 

0539,  0610,  0620, 

0650,  0660,  0710, 

0750,  061O,  96aa 

09ia  ooaa  990a 

1030,  1049,  11 U), 

1140.  1210.  122a 

1240.  i2sa  211a 

2310,  236a  2410, 

2440,  2510.  25ia 

2539,  2610,  2620, 

2650.  2660,  2710, 

2750,  2610,  2820, 

291  a  2920.  296a 

3030,  3040,  3110, 

3140,  3210.  3229, 

3240,  3250. 


2720) to: 

026a  0280. 

042a  943a 

052a  863a 

063a  864a 

e73a  074a 

063a  964a 

lOM,  loaa 

1120,  1130. 

122a  123a 

222a  226a 

242a  243a 

252a  2S3a 

2630.  2640. 

2730,  2740, 

2830.  204a 

3010.  3020. 

312a  313a 

3229,  323a 


D&aMtein&a 


Dapoailafy  banks  (0730. 
Oil  a  021  a  0220. 
0310.  0860,  0410. 
0440.  0510.  0519. 
0539.  0610.  0620, 
0650,  0660.  07ia 
0750,  0610,  062a 
0910,  0920,  0960. 
1030.  104a  1119. 
1140,  1210.  1220. 
1240,  1250.  21  ia 
231 a  2360.  241 a 
2440.  251  a  2519, 
2539.  261  a  2020. 
2650,  2660,  271  a 
2750,  281  a  2620, 
2910,  292a  2060, 
3030,  3040.  3110. 
3140.  32ia  322a 
3240.  3250 


2730) to: 
Q2ea  0289. 
042a  943a 
0520.  9639. 
963a  864a 
0720,  0749, 
0636,  084a 
1010,  102a 

112a  113a 

1223,  123a 

2220.  2260. 

2420,  2430, 

252a  2S3a 

263a  264a 

272a  2740. 

2B3a  284a 

3010.  3020. 

3128.  3130. 

3223,  323a 


Niantiarof 

buainaaa 

««a»B 


daylunds 


Dapoaitaty  banks  (0740. 
O'llO.  02ia  9220, 

03ia  0360.  9410, 

0440,  0510,  0519, 

0539,  0610.  0620, 

0660,  0600,  0710. 

0750,  OeiO.  0620, 

0910,  0929,  0969, 

1030,  1040,  1110, 

1140,  1210.  1220. 

1240,  1250.  2110. 

2310,  2300,  2410, 

2440,  2510.  2519. 

2539,  2610.  2620, 

2650,  2000,  2710, 

2750,  2610.  2820, 

291  a  29a0>,  2900, 

3030,  304a  3119, 

3140,  3210,  3220. 

3240.  3250. 


Oapo^taiy  banks  (0750, 

01  ia  02ia  0220. 

0310.  096a  04ia 
0440,  05ia  0619. 
0539.  06ia  062a 
0650,  066a  07ia 

0740.  oeia  9e2a 

09ia  092a  996a 

1030,  104a  ma 

1140,  i2ia  i2aa 

1250,  21ia  222a 
2360.  24ia  2420, 
2510.  2Sia  2S2a 

26ia  262a  assa 

2660.  27ia  2720, 
2810.  282a  2639, 
2920,  296a  3010, 
3040,  31  ia  3128, 
32ia  322a  322a 
3250 


2740)  to: 

ocea  02ea 

9420,  0430. 
0520.  053a 

063a  8e4a 

97a0>,  073a 

8030,  0040; 

1010,  1020. 

1120,  113a 

1239,  123a 

2220.  2260. 

2420,  »43a 

2520,  2S3a 

2630,  2840, 

2720,  273a 

283a  2840. 

30ia  302a 

3120,  313a 

3229.  323a 


2750) to: 

026a  Q28a 

042a  0430. 

osaa  063a 

963a  964a 

972a  073a 

9e3a  oe4a 

loia  102a 

112a  113a 

122a  124a 

22ea  23ia 

2430,  244a 

2S3a  2530 

264a  265a 

273a  274a 

a84a  29ia 

3029.  303a 

3130.  314a 

3239.  3240, 


St  Leuia 
Dapositary  banks  (0810,  2810)  to: 

0110,  021a  0220,  0260,  02ga 

0310.  036a  04ia  042a  0430. 

0440.  0510.  06ia  062a  063a 

0539.  oeia  0620,  063a  a64a 

0650.  066a  07ia  072a  073a 

0740.  075a  0620,  0030,  oe4a 

09ia  0960,  101a  1020.  103a 

1040,   ma  1120,  1130.  114a 

1220.   122a  124a  211a  222a 

2260.  23ia  2360,  24ia  a42a 

2430,  2440,  251  a  251  a  252a 

2530,  253a  26ia  262a  263a 

2640.  2650.  2660,  271  a  272a 

2730,  2740,  2750.  266a  27ia 

2720.  273a  274a  27Sa  2e2a 

2830,  2840.  29ia  2960.  30ia 

3020,  303a  3040.  3110.  312a 

3130,  314a  3220.  3223,  3240 


Nufnbsf  of 

buainaaa 

days 


ttia  banking 
dayftmOs 


Federal  Raaarva  offioa 


UUeRock 
Oepositaiy  banks  (0620, 
011a    021a    0220, 

03ia  0380,  04ia 

0440,  0510,   0519. 

0539,  061  a  0620, 

0650,  0660.  071  a 

0740,  0750,  oeia 

09ia  0920,  0960, 

1030,  1040,  1110, 

1140.  121a  1220, 

1240,  1250,  211a 

231 a  2360,  241 a 

2440.  251  a  2519. 

2539,  261  a  2620, 

.   2650,  2660.  27ia 

2740.  2750,  28ia 

2910.  2920.  2960, 

3030.  3040.  31  ia 

3140.  32ia  3220, 

3240,  3250 


2820) 
0260, 
0420, 
0520. 
0630. 
0720, 
0630. 
101a 
1120, 
1223. 
2220, 
2420, 
2520, 
2630, 
2720, 
2830, 
301  a 
3120. 
3223, 


to: 
0280. 
0430. 
0530, 
0640. 
0730, 
0840, 
1020, 
1130, 
1230, 
2260, 
2430, 
2530, 
2640. 
2730. 
2840, 
3020, 
3130, 
3230. 


Loul$¥»h 
Depositary  banks  (0630, 
011a  021  a  0220, 
03ia  0360,  041C, 
0440.  051  a  0510, 
0539,  oeia  0620, 
0650,  0660,  07ia 

0740.  0750,  oeia 

0960,  101a  1020, 
211  a  2220,  2260, 
2410,  2420,  2430, 
251  a  2520,  2530. 
2620,  2630,  2640. 
271  a  2720,  2730, 
26ia  2840.  2910. 
3020.  3040.  3240.-.. 


2830)  to: 

0260,  0280, 

0420,  0430, 

0520,  0530, 

0630,  0640, 

0720,  0730, 

0840.  091 a 

1040,  1240, 

23ia  2360. 

2440.  251 a 

2539,  261 a 

2650.  2680. 

2740,  2750, 

2900,  30ia 


Depositary  banks  (0640. 
011a  021a  0220, 
03ia  0360,  0410. 
0440.  05ia  05ia 
0539.  0610,  0620. 
0650.  0860.  0740, 
0740.  0750.  081  a 
0960.  101a  1020, 
1110.  1120.  113a 
211a  2220.  2260. 
241  a  2420,  2430. 
251  a  2520,  2530. 
2620.  2630,  2640, 
27ia  2720,  2730, 
28ia  2620.  29ia 
3020,  3030,  3040, 
3130  3140,  3240_ 


2840)  to: 

0260.  0280. 

0420.  0430, 

0520,  0530, 

0630,  0640, 

0720,  0730, 

0620.  091 a 

1030,  1040, 

1140,  1240, 

23ia  2360, 

2440,  2510, 

2539,  261 a 

2650,  2660, 

2740,  2750, 

2960,  30ia 

31  ia  3120. 


Number  of 

businasa 


day  funds 

ara 
deposited 


Federal  Reserve  office 


MkmeafioSs 
Depositary  banks  (0910.  2910. 

2960)  to: 

011a  0210.  0220,  0260, 
0310.  0360,  0410.  0420. 
0440,  051  a  0520,  0530. 
oeia  0620,  0630.  0640, 
0660,  0710.  0720.  0730, 
0750,  OeiO.  0620,  0630. 
101a  1020,  1030,  1040, 
1120,  1130,  1140,  1240, 
2220.  2260,  231  a  2360, 
2420.  2430,  2440,  2510, 
2530.  2539,  26ia  2620, 
2640,  2650,  2660,  2710, 
2730,  2740,  2750,  2810, 
2830,  2640,  3010,  3020. 
3040,  31  ia  3120,  3130, 
3240 


0960. 

0280, 
0430. 
0539. 
0650, 
0740, 
0840, 
1110, 
211a 
24ia 
2520, 
2630. 
2720, 
2820, 
3030, 
3140, 


Kansas  CHy 


0865,  2865 _ 

Deposhaiy  banks  ( 1010.  3010)  to: 

0260.  0290. 
0420,  0430, 
0520.  0530, 
0630,  0640, 
0720.  0730. 
0620,  0630, 
0960,  1020, 
1120,  1130, 
1223,  1230, 
2220,  2260, 
2420,  2430. 
2520,  2530, 
2630,  2640. 
2720,  2730, 
2620,  2830, 
2960,  3020, 
3120,  3130, 
3223,  3230. 


0110.  0210.  0220. 

03ia  0360.  04ia 

0440.  05ia  osia 

0539,  oeia  0620, 

0650,  0660,  0710, 

0740,  0750,  oeia 

0640,  09ia  0920, 

1030,  1040,  ma 

1140,  121a  1220, 

1240,  1250,  211a 

23ia  2360,  24ia 

2440,  2$10.  251  a 

2539,  2eia  2620. 

2650.  2660.  2710, 

2740.  2750,  281  a 

2840,  291  a  2920. 

3030,  3040,  311  a 

3140.  321  a  3220. 

3240,  3250 

Dammar 
Depositary  banks  (1020,  3020)  to: 


011a  021a  0220.  0260. 

03ia  0360,  04ia  0420, 

0440.  051  a  051  a  0520. 

0539,  oeia  0620,  0630, 

0650,  0660,  07ia  0720, 

0740,  0750,  0610,  0620, 

0640,  09ia  0920.  0960. 

1030.  1040,  1110,  1120. 

1140,  12ia  1220,  1223, 

1240,  1250.  211a  2220, 

231  a  2360.  241  a  2420, 

2440,  2510,  2519,  2520, 

253a  261  a  2620,  2630, 

2650,  2660.  271  a  2720, 

2740,  2750.  28ia  2820. 

2840,  29ia  2920.  2960. 

3030,  3040.  3110.  3120. 

3140,  32ia  3220.  3223. 

3240,  3250 


0280. 
0430, 
0530, 
0640, 
0730, 
0830, 
101a 
1130, 
1230. 
2260, 
2430, 
2530, 
2640, 
2730, 
2830. 
30ia 
3130. 
3230. 


hhjmbarof 
business 


day  funds 


Number  of 

buainaaa 

.gtys 

Federal  Reserve  office 

tf«e  banking 

day  funds 

are 

f^W^if^Ml 

OUahomaOy 

Depositary  banks  (1030,  3030)  to: 

011a  021a 

0220. 

0260, 

0280, 

031  a 

0360, 

0410. 

0420, 

0430, 

0440, 

05ia 

051  a 

0520, 

0530, 

0539, 

oeia 

0620. 

0630, 

0640, 

0650, 

0660 

07ia 

0720, 

0730. 

0740, 

0750, 

oeia 

0620, 

0630. 

0640, 

091  a 

0920, 

0960, 

1010. 

1020, 

1040. 

111a 

1120, 

1130, 

1140, 

1210, 

1220. 

1223, 

1230, 

4 

1240, 

1250, 

2110. 

2220. 

2260, 

23ia 

2360, 

2410, 

2420. 

2430, 

2440, 

25ia 

251  a 

2520. 

2530, 

2539, 

26ia 

2620. 

2630, 

2640, 

2650, 

2660, 

27ia 

2720, 

2730. 

2740. 

2750, 

28ia 

2820, 

2830. 

2840, 

2910. 

2920, 

2960, 

30ia 

3020, 

3040 

311  a 

3120. 

3130. 

3140, 

32ia 

3220, 

3223, 

3230. 

3240. 

3250.. 

5 

Omaha 

Deposttary  banks  (1040,  3040)  to: 

0110.  ( 

5210, 

0220, 

0260, 

0280. 

031  a 

0360, 

04ia 

0420, 

0430. 

0440. 

051  a 

osia 

0520, 

0530. 

^ 

'   0539. 

oeia 

0620. 

06,10 

0640, 

0650. 

0660, 

07ia 

0720, 

0730, 

0740. 

0750. 

oeia 

0620. 

0630, 

0640. 

091  a 

0920, 

0960, 

101a 

1020, 

1030, 

ma 

1120, 

1130, 

1140, 

121a 

1220, 

1223, 

1230, 

1240, 

1250, 

211a 

2220, 

2260. 

231  a 

2360. 

24ia 

2420, 

2430, 

2440. 

251  a 

25ia 

2520. 

2530, 

2539. 

261  a 

2620, 

2630, 

2640, 

2650. 

2660, 

271  a 

2720. 

2730. 

2740, 

2750, 

261  a 

2B20, 

2830. 

2840, 

291  a 

2920, 

2960, 

301  a 

3020, 

3030 

311  a 

3120, 

3130. 

3140, 

3210. 

3220, 

3223, 

3230. 

3240. 

3250... 



™ 

s 

Dataa 

Depoaitary  banks  (Ilia  3110)  to: 

011a  021a 

0220, 

0260, 

0280, 

031  a 

0360. 

04ia 

0420, 

0430. 

0440, 

05ia 

051  a 

0520, 

0530, 

0539. 

oeia 

0620, 

06.10 

0640, 

0650. 

0660, 

071  a 

0720. 

0730, 

0740, 

0750, 

oeia 

0620, 

0630, 

0640, 

09ia 

0920, 

0960. 

101a 

1020, 

1030, 

1040 

1120. 

1130, 

1140. 

121a 

1220, 

1223, 

1230. 

1240, 

1250. 

2110, 

2220, 

2260. 

23ia 

2360, 

24ia 

2420, 

2430. 

2440, 

251  a 

251  a 

2520. 

2530, 

2539, 

261  a 

2620, 

2630, 

2640, 

2650, 

2660, 

271  a 

2720, 

2730. 

2740, 

2750, 

2810, 

2820, 

2830, 

2840. 

291  a 

2920, 

2960, 

30ia 

3020, 

3030, 

3040, 

3120. 

3130. 

3140, 

32ia 

3220, 

3223, 

3230. 

3240, 

3250... 
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Number  of 

buaaneas 

days 

taHowing 

the  banking 

Federal  Reserve  offica 

day  funds 

are 

depoaitod 

Houston 

Oeposilary  banks  (itsa  3130)  kx 

0110.    ( 

)210,    0220.    0260.    0260. 

0310. 

036a  04ia  042a  043a 

0440. 

05ia  06ia  0620.  053a 

0539. 

06ia  062a  063a  064a 

0650, 

066a  07ia  072a  oTsa 

0740. 

075a  06ia  oeza  oe3a 

0640. 

09ia  092a  ooea  toia 

1020. 

103a  104a  ma  112a 

.       1140, 

121a  122a  122a  123a 

''       1240. 

i2sa  211a  222a  a26a 

2310, 

238a  24ia  a42a  a43a 

2440, 

2sia  26ia  2S2a  2S3a 

2539. 

2eia  262a  263a  a64a 

26S0, 

28ea  27ia  Z72a  273a 

2740. 

27Sa  2Bia  2e2a  2B3a 

2840, 

29ia  2B2a  2960,  30ia 

3020, 

303a  304a  31  ia  312a 

3140, 

32ia  322a  3223.  sssa 

3240, 

32S0  

SmtAmonlo 

• 

OapoaNiiy  banka  (11401, 3140)  ta 

0110,    0210,    0220.    0260.    0260. 

0310, 

oaeo.  04ia  042a  043a 

0440. 

osia  06ia  os2a  Q63a 

0539, 

06ia  062a  063a  o64a 

V 

0650, 

0860.  071  a  0720,  0730, 

0740, 

0750,  0610.  oe2a  063a 

0640. 

091  a  0920,  0960.   101  a 

1020, 

1030.  104a  ma  112a 

1130, 

12ia  1220,   1223,   123a 

1240, 

125a  2iia  222a  2e6a 

2310. 

236a  24ia  242a  a43a 

2440, 

25ia  26ia  2S2a  2S3a 

2539. 

2oia  2C2a  263a  2B4a 

2660. 

26Ba  ^ia  272a  273a 

2740, 

2750,  2eia  262a  aB3a 

2840. 

2910,  292a  296a  30ia 

3020. 

308a  3040.  31  ia  3120. 

3130. 

32ia  322a  32231,  323a 

3240, 

asm        

s 

BPno 

Oapoaiivy  banka  (1120, 3120)  to: 

0110.    0210,    0220.    0260.    0210. 

0310, 

036a  04ia  042a  0430. 

0440. 

05ia  Q6ia  062a  eesa 

0539. 

06ia  Q62a  063a  Q64a 

0650. 

066a  07ia  072a  073a 

0740. 

07sa  oeia  Q62a  oesa 

0640, 

09ia  0920  0960   MIO 

1020, 

1080  104O  1110  1130 

1140, 

1210   1220  1223.  1230 

1240, 

1250  2110  2220  2060 

2310, 

2360  2410  2420  2«30 

2440, 

2510  25ia  2520  2530 

2536. 

2610  2620.  2630  2840 

2650, 

2660,  2710  2720  2730 

2740, 

2750,  2610  2620,  ano 

2840. 

2910  2920,  2960  3910 

3020, 

3030.  3040,  3110.  3130. 

3140. 

3210  3220.  3223.  3230 

3240. 

3250 „ _ „..._ 

s 

SanFrandaco 

_ 

■ 

DaptNitary  banks  (1210,  3210)  to: 

i??0  i?«»  a^n  "»«» 

5 

LosAngeles 

DapcMitafy  bwiks  (1220.  1223,  3220, 

3223)  to 

■ 

1210  3210      

5 

Number  of 
business 

days 

fnMriiiJri  n 

tfw  bAnkiiu 
day  funds 
_   are  ^ 

Fedsnl  Reaene  office 

■ 

PortlKid 

Depoattaiy  banks  (1230  3220)  ta 

1250,3250™.   ..„.    ..„ 

S 

SaHLakeCKy 
None. 

SaaMa 

Oepoatttvy  banks  (12S0,  3250}  ta 
1230,3230 

5 

Appendix  B-2— Re(&iction  of  Schedules 
for  Certain  Nbalocal  Checks  Under  the 
Permanent  Schedwlg 

A  depositary  Innk  that  is  Iscated  in  the 
following  check  processing  temtsries  shail 
make  funds  deposited  in  an  account  by  a 
nonlocal  check  described  below  available  for 
withdrawal  not  later  than  the  luunber  of 
business  days  following  the  banking  day  am 
which  funds  are  deposited,  as  specified 
below. 


Yolk 

Depositary  b«ika  (621*,  0260,  Q280 

2260) to: 
0214.  0210  22t4,  2219 

Jaricbo 
0210  0260,  2269 


Cfwtwoto 
0210,0260.0260,2260. 


UHaa 


0210  0260... 
0613,2613... 


Of 


0665,  2665.  ..„ 


thabliing 
day  funds 


Appendix  C — Model  Foebb,  ClaMges, 
and  Notices 

This  Appendix  coataiwii  Boclei  diacloauce 
forms,  clauses  bhI  iHtiEes  to  fsciktate 
compliance  wA  A«  imAamma  \%%aii%imuni» 
of  the  regulation.  AHtnogh  use  of  these 
farms,  clauses  and  notices  ia  not  required, 
banks  using  them  properly  to  make 
disclosures  required  by  the  regulation  are 
deemed  to  be  in  compliance. 

Model  Specific  Policy  Disclosure  Fonna 

C-1    Next-day  availability 
C-2    Next-day  availabiUty  and  f  229.13 
exceptions 


C-3  Next-day  availability,  case-by-case 
holds  to  statutory  limits,  and  9  229.13 
exceptions  (temporary  schedule] 

C-4    Holds  to  statutory  Hmita  on  all  deposits 
(temporary  schedule] 

C-S    Holds  to  statutory  limits  on  all  deposits 
(temporary  schedule,  includes  chart] 

C-e    Holds  on  all  deposits,  but  for  less  time 
than  the  statutory  limits,  and  case-by- 
case  holds  te  the  statutory  limits 
(temporary  schedule) 

C-7    Holds  to  statutory  limits  on  all  deposits 
(permanent  schedule) 

Model  Claueea 

C-S    Holds  OB  other  funds  (dieck  caahinf) 
C-8A    Holds  on  other  fusris  (oiksr  aocoant) 
C-e    Appendix.  B  awailabAty  (■oolocai 

chedcs] 
C-10    Autonrnted  triier  machine  deposits 

(temporary  schedule,  extentfedhoU] 
C-11    Cash  withdrawal  hmiUtion 

(temporally  schedule] 
C-llA    Cash  withdrawal  limitation 

(temporary  schedule,  clearinghouse 

member) 
C-llB    Cash  withdrawal  limitatien 

(permanent  schedule) 
C-12    Credit  union  intnest  payment  policy 

Model  Notices 

C-13    Exception  hold  notice 

C-13A    Reaamable  cause  hold  notice 

C-14    Case-tqr-case  hold  notice 

C-15    Notice  at  locations'  where  emptoyees 

accept  consumer  deposits 
C-15A    Notice  at  locations  where  employees 

accept  consumer  deposits  (case-by-case 

holds) 
C-16    Notice  at  autanated  teller  machines 
C-17    Notice  at  automated  teller  machinas 

(delayed  receipt) 
C-18    Deposit  slip  notice 

Model  Specific  Policy  Discloaara  Fonna 
C-1 — ^Next-day  availability 

YOUR  abujty  to  withdraw  funds  at 

(bank  name  and  location] 

Our  pohcy  is  te  make  funds  from  your 
deposits  available  te  you  on  the  first  business 
day  after  the  day  wc  receive  your  deposit.  At 
that  time,  you  can  withtfraw  the  flinds  in  cash 
and  we  will  use  the  funds  to  pay  checks  that 
you  have  written. 

For  determining  the  availability  of  your 
deposits,  every  day  is  a  business  day.  except 
Saturdays.  Sundays,  and  federal  holidays.  If 
you  make  a  deposit  before  (time  of  day)  on  a 
business  day  that  we  are  open,  we  wiU 
consider  that  day  to  be  the  day  of  your 
deposit.  However,  if  you  make  a  deposit  after 
(time  of  day]  or  on  a  day  we  are  not  open,  we 
will  consider  that  the  deposit  was  made  on 
the  next  business  day  we  are  open. 

C-2— Next-day  availabiUty  and  {  229.13 
exceptions 

YOUR  ABIUTY  TO  WITHDRAW  FUNDS  at 
(bank  name  and  location] 

Our  policy  is  to  make  funds  from  your 
deposits  available  to  you  on  the  Erst  business 
day  after  the  day  we  receive  your  deposit.  At 
that  time,  you  can  withdraw  the  funds  in  cash 
and  we  will  use  the  funds  to  pay  checks  that 
you  have  written. 


For  determining  the  availability  of  your 
deposits,  every  day  is  a  business  day,  except 
Saturdays.  Sundays,  and  federal  hohdays.  If 
you  make  a  deposit  before  (time  of  day)  on  a 
business  day  that  we  are  open,  we  will 
consider  that  day  to  be  the  day  of  your 
deposit.  However,  if  you  make  a  deposit  after 
(time  of  day]  or  on  a  day  we  are  not  opeut  we 
will  consider  that  the  deposit  was  made  on 
the  next  business  day  we  are  open. 

Longer  Delays  May  Apply 

Funds  you  deposit  by  check  may  be 
delayed  for  a  longer  period  under  the 
following  circiunstances: 

We  believe  a  check  you  deposit  will  not  be 
paid. 

You  deposit  checks  totaling  more  than 
$5,000  on  any  one  day. 

You  redeposit  a  check  that  has  been 
returned  unpaid. 

You  have  overdrawn  your  account 
repeatedly  in  the  last  six  months. 

There  is  an  emergency,  such  as  failure  of 
communications  or  computer  equipment 

We  will  notify  you  if  we  delay  your  ability 
to  withdraw  funds  for  any  of  these  reasons, 
and  we  will  tell  you  when  the  funds  will  be 
available.  They  wiU  geaaiefly  be  available  no 
later  than  the  (number]  business  day  after  the 
day  of  your  deposit. 

Special  RulemfarNew  Accounts 

If  you  are  a  new  customer,  the  following 
special  rules  will  apply  during  the  first  30 
days  your  account  is  open. 

The  first  $5,000  from  a  deposit  of  U.S. 
Treasury  checks  will  be  available  on  the  first 
business  day  after  the  day  of  your  deposit. 
The  excess  over  $5,000  will  be  available  on 
the  ninth  business  day  after  the  day  of  your 
deposit.  Funds  from  wire  transfers  into  your 
account  will  be  available  on  the  first  business 
day  after  the  day  we  receive  the  transfer. 

Funds  from  deposits  of  cash  and  the  first 
$5,000  of  a  day's  total  deposits  of  cashier's, 
certified,  teller's,  traveler's,  and  state  and 
local  government  checks  will  be  available  on 
the  first  business  day  after  the  day  of  your 
deposit  if  the  deposit  meets  certain 
conditions.  For  example,  the  checks  must  be 
payable  to  you  [and  you  may  have  to  use  a 
special  deposit  slip].  The  excess  ever  $6«000 
will  be  available  on  the  ninth  business  day 
after  the  day  of  your  deposit.  If  you  do  not 
make  the  deposit  in  person  to  one  of  our 
employees,  the  first  $SMn  will  not  be 
available  untii  the  second  besiness  day  after 
the  day  of  your  deposit 

Funds  from  all  other  check  deposits  will  be 
available  obi  the  (nnmbes)  besiness  day  after 
the  day  of  year  deposit. 

C-3 — Next-day  STeilafatiity,  case-by-case 
holds  to  stetetory  limits,  and  J  229.13 
exceptions  ftemporary  schedoh^ 

YOUR  AJBILEFY  TQ  WKEtOttAW  FUNDS  st 
(bank  aeme  and  location) 

Ourpolicy  is  tomake  fornix  from: yonr 
deposits  sveiiaUt  to  yoe  on  Ae  fine  business 
day  after  the  dby  we  reeeioyoTiSposit  At 
that  tiiM,  you  can  witbdkowAefoBdbiircssh 
and  we  will  use  the  fimds  to  pay  cheeks  ttat 
youhevewiMem 

For  determieing  the  availability  of  yovr 
deposits,  svery  day  is  a  business  day,  except 


Saturdays,  Sundays,  and  federal  holidays.  If 
you  make  a  deposit  before  (time  of  day]  on  a 
business  day  that  we  are  open,  we  will 
consider  th^  day  to  be  the  day  of  your 
deposit.  However,  if  you  make  a  deposit  after 
(time  of  day]  or  on  a  day  we  are  not  open,  we 
wiU-  consider  that  the  deposit  was  made  on 
the  next  business  day  we  are  open. 

Longer  Delays  May  Apply 

In  some  cases,  we  will  not  make  all  of  the 
funds  that  you  deposit  by  check  available  to 
you  on  the  first  business  day  after  the  day  of 
your  deposit.  Depending  en  the  type  of  check 
that  you  deposit  funds  may  not  be  avaflaWe 
until  the  seventh  business  day  after  the  day 
of  your  deposit  However,  the  first  $lQao{ 
your  deposiu  will  be  available  on  the  first 
business  day. 

If  we  are  not  going  to  aakB  ail  of  the  fuads 
6^m  your  deposit  available  on  the  first 
business  day,  we  will  notify  you  at  the  time 
you  make  your  deposit.  We  wffl  alsor  tell  you 
when  the  funds  will  be  available.  If  yoar 
deposit  is  not  made  directly  to  one  of  our 
employees,  or  if  we  decide  to  take  this  action 
after  you  have  left  the  premises,  we  will  mail 
you  the  notice  by  the  day  after  we  receive 
your  deposit. 

If  you  will  need  the  funds  from  a  deposit 
right  away,  you  should  ask  us  when  the  hinds 
will  be  available. 

In  addRion,  funds  you  deposit  by  check 
may  be  delayed  for  a  longer  period  under  the 
following  circumstances: 

We  believe  a  check  you  deposit  %vill  not  be 
paid. 

You  deposit  checks  totaling  more  than 
$5,000  on  any  one  day. 

You  redeposit  a  check  that  has  been 
returned  unpaid. 

You  have  overdrawn  your  account 
repeatedly  in  the  last  six  months. 

There  is  an  emergency,  such  as  failure  of 
commimications  or  computer  equipment 

We  will  notify  you  if  we  delay  your  ability 
to  withdraw  funds  for  any  of  these  reasons, 
and  we  will  tell  you  when  the  funds  will  be 
available.  They  will  generally  be  available  no 
later  than  the  (number]  business  day  after  the 
day  of  your  deposit 

Special  Rules  for  New  Accounts 

If  you  arc  a  new  customer,  the  following 
special  rules  will  apply  during  the  first  30 
days  your  account  is  open. 

The  first  $5,000  from  a  deposit  of  U.S. 
Treasury  checks  will  be  available  on  tiie  first 
business  day  after  the  day  of  your  deposit 
The  excess  over  $5,000  wrill  be  available  on 
the  ninth  bnsmess  day  after  the  day  of  yonr 
deposit.  Funds  from  wire  transfers  into  your 
account  will  be  available  on  the  first  business 
day  after  the  day  we  receive  the  transfer. 

Funds  bom  deposits  of  cash  and  the  first 
$5,000  of  a  day's  total  deposits  of  cashier's, 
certified,  teller's,  traveler's,  and  state  and 
local  govenonenf  chetdcs  will  be  available  on 
the  first  business  day  after  the  day  of  your 
deposit  if  the  deposit  meets  certain 
conditions.  For  example,  the  checks  most  be 
payable  to  you  (and  you  may  have  to  use  a 
special  depostt  sfip].  The  excess  over  $5,000 
vrill  be  avaflableon  the  ninth  business  day 
after  the  day  of  your  deposit.  If  you  do  not 
make  the  deposit  in  person  to  one  of  our 


employees,  the  first  $5,000  will  not  be 
availeble  until  the  second  business  day  after 
die  day  of  your  deposit 

Funds  from  all  other  check  deposits  «vill  be 
available  on  the  (number)  business  day  after 
the  day  of  your  deposit 

C-4 — Holds  to  statutory  limits  on  all  deposits 
(temporary  schedule) 

YOUR  ABIUTY  TO  WITHDRAW  FUNDS  at 
[bank  name  and  location] 

Our  policy  is  to  delay  the  availabiUty  of 
funds  that  you  deposit  in  your  account 
Durinq  the  delay,  you  may  not  withdraw  the 
funds  m  cash  and  we  will  not  use  the  funds  to 
pay  checks  that  you  have  written. 

Determining  the  Availability  of  a  Deposit 

The  length  of  the  delay  is  counted  in 
business  days  from  the  day  of  your  deposit 
Every  day  is  a  business  day  except 
Saturdays,  Sundays,  and  federal  holidays.  If 
you  make  a  deposit  before  {time  of  day)  on  a 
business  day  that  we  are  open,  we  will 
consider  that  day  to  be  the  day  of  your 
deposit.  However,  if  you  make  a  deposit  after 
[time  of  day)  or  on  a  day  we  are  not  open,  we 
will  consider  that  Ae  diepdsit  was  Bade  on 
the  next  business  day  we  are  opea. 

The  length  of  the  delay  varies  depending 
on  die  type  of  deposit  and  is  expWned 
below. 

Next-Day  Avaihhility 

Funds  from  the  following  deposits  are 
available  on  the  first  business  day  after  the- 
day  of  your  deposit 

U.S.  Treasury  checks  that  are  payable  to 
you. 

Wire  transfers,  including  preauthorized 
credits,  such  as  social  security  benefits  and 
payroU  payments. 

Checks  drawm  on  [bank  name)  [unless  (any 
limitations  related  to  branches  to  different 
states  or  check  processing  regions)]. 

If  you  make  the  deposit  in  person  to  one  of 
our  employees,  funds  from  the  following 
deposits  are  also  available  on  the  first 
business  day  after  the  day  of  your  deposit; 

Cash. 

Stats  and  local  govenmient  diecks  that  are 
payable  to  you  [if  you  use  a  special  deposit 
slip  available  from  [where  deposit  slip  may 
be  obtained]]. 

Clashier's,  certified,  and  teller's  checks  that 
are  payable  to  you  [if  }ou  nse  a  special 
deposit  slip  available  from  [wheredeposit 
slip  may  be  obtained]]. 

Federal  Reserve  Bank  checks.  Federal 
Home  Loan  Bank  checks,  and  postal  money 
orders,  if  these  items  are  payable  to  you. 

If  you  do  not  make  your  deposit  in  person 
to  one  of  our  employees  (for  example,  if  you 
mail  the  deposit],  funds  from  these  deposits 
will  be  available  on  the  second  business  day 
after  the  day  of  your  deposit 

Other  Check  Deposits 

The  delay  for  other  check  deposits  depends 
on  whether  the  check  is  a  local  or  a  nonlocal 
check.  To  see  whether  a  check  is  a  local  or  a 
nonlocal  check  look  at  the  routing  number  on 
the  check: 
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Personal  check 


19 

Pay  to  the 
order  of 

$_ 

_dollars 

(Bank  Name 
and  Location) 

123456789 

0000000000  000 

Business  check 


Name  of  Company 
Address,  City,  State 

Pay  to  the 

order  of 


19 


dollars 


(Bank  Name 
and  Location) 


000000000 


123456789 


0000000000  000 


-Routing  number 
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will  be  available  on  the  ninth  business  day 
after  the  day  of  your  deposit.  If  you  do  not 
make  the  deposit  in  person  to  one  of  our 
employees,  the  first  $5,000  will  not  be 
available  until  the  second  business  day  after 
the  day  of  your  depuit. 

Funds  from  all  other  check  deposits  will  be 
available  on  the  [number]  business  day  after 
the  day  of  your  depssit. 

C-5— Holds  to  statutory  limits  on  all  deposits 
(temporary  schedule,  includes  chart] 

YOUR  ABIUTY  TO  WITHDRAW  FUNDS  at 
(bank  name  and  location] 

Our  policy  is  to  delay  the  availability  of 
funds  that  you  deposit  in  your  account. 
During  the  delay,  you  may  not  withdraw  the 
funds  in  cash  and  we  will  not  use  the  funds  to 
pay  checks  that  you  have  written. 

Determining  the  Availability  of  a  Deposit 

The  length  of  the  delay  is  counted  in 
business  days  from  the  day  of  your  deposit. 
Every  day  is  a  business  day  except 
Saturdays,  Sundays,  and  federal  holidays.  If 


you  make  a  deposit  before  (time  of  day)  on  a 
business  day  that  we  are  open,  we  will 
consider  that  day  to  be  the  day  of  your 
deposit  However,  if  you  make  a  deposit  after 
(time  of  day]  or  on  a  day  we  are  not  open,  we 
will  consider  that  the  deposit  was  made  on 
the  next  business  day  we  are  open. 

The  length  of  the  delay  varies  depending 
on  the  t]^e  of  deposit  and  is  explained 
below. 

Next-Day  Availability 

Funds  from  the  following  deposits  are 
available  oa  the  first  business  day  after  the 
day  of  your  deposit: 

U.S.  Treasury  checks  that  are  payable  to 
you. 

Wire  transfers,  including  preauthorized 
creditSt  such  a»  social  security  benefits  and 
payroll  payments. 

Checks  drawn  on  [bank  name)  [unless  [any 
limitations  related  to  branches  in  different 
states  or  check  processing  regions)]. 

If  you  make  the  deposit  in  person  to  one  of 
ouremployeea.  fnnds  from  die  following 


deposits  are  also  available  on  the  first 
business  day  after  the  day  of  your  deposit- 
Cash. 

State  and  local  government  checks  that  are 
payable  to  you  [if  you  use  a  special  deposit 
slip  available  from  (where  deposit  slip  may 
be  obtaiaed]]. 

Cashier's  cer^ed.  and  teller's  checks  that 
are  payable  to  you  [if  you  use  a  special 
deposit  slip  available  from  (where  deposit 
slip  may  be  obtained]]. 

Federal  Reserve  Bank  checks.  Federal 
Home  Loan  Bank  checks,  and  postal  money 
orders,  if  these  items  are  payable  to  you. 

If  jrou  do  not  make  your  deposit  in  person 
to  one  of  our  employees  [for  example,  if  you 
mail  the  deposit],  funds  from  these  deposits 
will  be  available  on  the  second  business  day 
after  the  day  of  jronr  deposit 

Other  Check  Deposits 

To  find  out  when  funds  from  other  check 
deposits  will  be  available,  look  at  the  first 
four  digits  of  the  routing  number  on  the 
check: 


If  the  first  four  digits  of  the  routing  number 
(1234  in  the  examples  above]  are  [local 
numbers],  then  the  check  is  a  local  check. 
Otherwise,  the  check  is  a  nonlocal  check.  Our 
policy  is  to  make  funds  from  these  checks 
available  as  follows. 

1.  Local  checks.  The  first  $100  fit)m  a 
deposit  of  local  checks  will  be  available  <mi 
the  first  business  day  after  the  day  of  your 
deposit.  The  remaining  funds  will  be 
available  on  the  third  business  day  after  the 
day  of  your  deposit 

For  example,  if  you  deposit  a  local  check  of 
$700  on  a  Monday,  $100  of  the  deposit  is 
available  on  Tuesday.  The  remaining  $600  is 
available  on  Thursday. 

2.  Nonlocal  checks.  The  first  $100  from  a 
deposit  of  nonlocal  checks  will  be  available 
on  the  first  business  day  after  the  day  of  your 
deposit  The  remaining  funds  will  be 
available  on  the  seventh  business  day  after 
the  day  of  your  deposit 

For  example,  if  you  deposit  a  $700  nonlocal 
check  on  a  Monday,  $100  of  the  deposit  is 
available  on  Tuesday.  The  remaining  $600  is 


available  on  Wednesday  of  the  following 
week. 

If  you  deposit  both  categories  of  checks, 
$100  from  the  checks  will  be  available  on  the 
first  business  day  after  the  day  of  your 
deposit  not  $100  from  each  category  of 
check. 

Longer  Delays  May  Apply 

Ftmds  you  deposit  by  check  may  be 
delayed  for  a  longer  period  under  the 
following  circumstances: 

We  believe  a  check  you  deposit  will  not  be 
paid. 

You  deposit  checks  totaling  more  than 
$5,000  on  any  one  day. 

You  redeposit  a  check  that  has  been 
returned  unpaid. 

You  have  overdrawn  your  account 
repeatedly  in  the  last  six  months. 

There  is  an  emergency,  such  as  failure  of 
communications  or  computer  equipment 

We  will  notify  you  if  we  delay  your  ability 
to  withdraw  funds  for  any  of  these  reasons, 
and  we  will  tell  you  when  the  funds  will  be 


available.  They  will  generally  be  available  no 
later  than  the  [number]  business  day  after  the 
day  of  your  deposit. 

Special  Rules  for  New  Accounts 

If  you  are  a  new  customer,  the  following 
special  rules  will  apply  during  the  first  30 
days  your  account  is  open. 

The  first  $5,000  from  a  deposit  of  U.S. 
Treasury  checks  will  be  available  on  the  first 
business  day  after  the  day  of  your  deposit 
The  excess  over  $5,000  will  be  available  on 
the  ninth  business  day  after  the  day  of  your 
deposit.  Funds  from  wire  transfers  into  your 
account  will  be  available  on  the  first  business 
day  after  the  day  we  receive  the  transfer. 

Funds  &t>m  deposits  of  cash  and  the  first 
$5,000  of  a  day's  total  deposits  of  cashier's, 
certified,  teller's,  fraveler's,  and  state  and 
local  government  checks  will  be  available  on 
the  first  business  day  after  the  day  of  your 
deposit  if  the  deposit  meets  certain 
conditions.  For  example,  the  checks  must  be 
payable  to  you  [and  you  may  have  to  use  a 
qiecial  deposit  slip].  The  excess  over  $5,000 
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Personal  check 
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Name  of  Company 
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Pay  to  th6 
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19 
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(Bank  Name 
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000000000 


123456789 


0000000000  000 


-Routing  number 


Once  you  have  detennined  the  first  four 
digits  of  the  routing  number  (1234  in  the 
examples  above],  the  following  chart  will 
show  you  when  funds  from  the  check  will  be 
available: 
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bualnasaday 
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after  ttia  day  of 
your  deposit 


wnen  lums 
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madisona 

Monday 


Wednesday  of 
ttw  foRowirtg 


If  you  deposit  both  categories  of  checks, 
$100  from  the  checks  will  be  available  on  the 
first  business  day  after  the  day  of  your 
deposit,  not  $100  bom  each  category  of 
check. 

Longer  Delays  May  Apply 

Funds  you  deposit  by  check  may  be 
delayed  for  a  longer  period  uncter  the 
following  circumstances: 

We  believe  a  check  you  deposit  will  not  be 
paid. 


You  deposit  checks  totaling  more  than 
$5,000  on  any  one  day. 

You  redeposit  a  check  that  has  been 
returned  unpaid. 

You  have  overdrawn  your  account 
repeatedly  in  the  last  six  months. 

There  is  an  emergency,  such  as  failure  of 
communications  or  computer  equipment 

We  will  notify  you  if  we  delay  your  ability 
to  withdraw  funds  for  any  of  these  reasons, 
and  we  will  tell  you  when  the  funds  will  be 
available.  They  will  generally  be  available  no 
later  than  the  (number)  business  day  after  the 
day  of  your  deposit 

Special  Rules  for  New  Accounts 

If  you  are  a  new  customer,  the  following 
special  rules  will  apply  during  the  first  30 
days  your  account  is  open. 

The  first  $5,000  from  a  deposit  of  U.S. 
Treasury  checks  will  be  available  on  the  first 
business  day  after  the  day  of  your  deposit 
The  excess  over  $5,000  will  be  available  on 
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the  ninth  business  day  after  the  day  of  your 
deposit  Funds  bom  wire  transfers  into  your 
account  will  be  available  on  the  first  business 
day  after  the  day  we  receive  the  transfer. 

Funds  from  deposits  of  cash  and  the  first 
$5,000  of  a  day's  total  deposits  of  cashier's, 
certified,  teller's,  traveler's,  and  state  and 
local  government  checks  will  be  available  on 
the  first  business  day  after  the  day  of  your 
deposit  if  the  deposit  meets  certain 
conditions.  For  example,  the  checks  must  be 
payable  to  you  [and  you  may  have  to  use  a 
special  deposit  slip].  The  excess  over  $5,000 
will  be  available  on  the  ninth  business  day 
after  the  day  of  your  deposit  If  you  do  not 
make  the  deposit  in  person  to  one  of  our 
employees,  the  first  $5,000  will  not  be 
available  until  the  second  business  day  after 
the  day  of  your  deposit. 

Funds  from  all  other  check  deposits  will  be 
available  on  the  (number]  business  day  after 
the  day  of  your  deposit 

C-6 — Holds  on  all  deposits,  but  for  less  time 
than  the  statutory  limits,  and  case-by-case 
holds  to  the  statutory  limits  (temporary 
schedule] 

YOUR  ABIUTY  TO  WITHDRAW  FUNDS  at 
(bank  name  and  location) 

Our  policy  is  to  delay  the  availability  of 
funds  that  you  deposit  in  your  account 
During  the  delay,  you  may  not  withdraw  the 


funds  in  cash  and  we  will  not  use  the  funds  to 
pay  checks  that  you  have  written. 

Determining  the  Availability  of  a  Deposit 

The  length  of  the  delay  is  counted  in 
business  days  from  the  day  of  your  deposit. 
Every  day  is  a  business  day  except 
Saturdays,  Sundays,  and  federal  holidays.  If 
you  make  a  deposit  before  (time  of  day]  on  a 
business  day  that  we  are  open,  we  will 
consider  that  day  to  be  the  day  of  your 
deposit.  However,  if  you  make  a  deposit  after 
(time  of  day]  or  on  a  day  we  are  not  open,  we 
will  consider  that  the  deposit  was  made  on 
the  next  business  day  we  are  open. 

The  length  of  the  delay  varies  depending 
on  the  type  of  deposit  and  is  explained 
below. 

Next-day  A  vailability 

Funds  from  the  following  deposits  are 
available  on  the  first  business  day  after  the 
day  of  your  deposit 

U.S.  Treasury  checks  that  are  payable  to 
you. 

Wire  transfers,  including  preauthorized 
credits,  such  as  social  security  benefits  and 
payroll  payments. 

Checks  drawn  on  (bank  name)  [unless  (any 
limitations  related  to  branches  in  different 
states  or  check  processing  regions]]. 


If  you  make  the  deposit  in  person  to  one  of 
our  employees,  funds  from  the  following 
deposits  are  also  available  on  the  first 
business  day  after  the  day  of  your  deposit: 

Cash. 

State  and  local  government  checks  that  are 
payable  to  you  [if  you  use  a  special  deposit 
slip  available  from  (where  deposit  slip  may 
be  obtained)]. 

Cashier's,  certified,  and  teller's  checks  that 
are  payable  to  you  [if  you  use  a  special 
deposit  slip  available  from  (where.deposit 
slip  may  be  obtained)]. 

Federal  Reserve  Bank  checks,  Federal 
Home  Loan  Bank  checks,  and  postal  money 
orders,  if  these  items  are  payable  to  you. 

If  you  do  not  make  your  deposit  in  person 
to  one  of  our  employees  (for  example,  if  you 
mail  the  deposit],  funds  bom  these  deposits 
will  be  available  on  the  second  business  day 
after  the  day  of  your  deposit. 

Other  Check  Deposits 

The  delay  for  other  check  deposits  depends 
on  whether  the  check  is  a  local  or  a  nonlocal 
check.  To  see  whether  a  check  is  a  local  or  a 
nonlocal  check,  look  at  the  routing  number  on 
the  check: 
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If  the  first  four  digits  of  the  routing  nunolber 
(1234  in  the  examples  above]  are  (local 
numbers],  then  the  check  is  a  local  check. 
Otherwise,  the  check  is  a  nonlocal  check.  Our 
policy  is  to  make  funds  from  these  checks 
available  as  follows. 

1.  Local  checks.  The  first  $100  from  a 
deposit  of  local  checks  will  be  available  on 
the  first  business  day  after  the  day  of  your 
deposit.  The  remaining  funds  will  be 
available  on  the  (number]  business  day  after 
the  day  of  your  deposit. 

For  example,  if  you  deposit  a  local  check  of 
$700  on  a  Monday,  $100  of  the  deposit  is 
available  on  Tuesday.  The  remaining  $600  is 
available  on  (day]. 

2.  Nonlocal  checks.  The  first  $100  from  a 
deposit  of  nonlocal  checks  will  be  available 
on  the  first  business  day  after  the  day  of  your 
deposit  The  remaining  funds  will  be 
available  on  the  (number]  business  day  after 
the  day  of  your  deposit. 

For  example,  if  you  deposit  a  $700  nonlocal 
check  on  a  Monday,  $100  of  the  deposit  is 


available  on  Tuesday.  The  remaining  $600  is 
available  on  (day). 

If  you  deposit  both  categories  of  checks, 
$100  from  the  checks  will  be  available  on  the 
first  business  day  after  the  day  of  your 
deposit,  not  $100  from  each  category  of 
check. 

Longer  Delays  May  Apply 

In  some  cases,  we  will  not  make  all  of  the 
funds  that  you  deposit  by  check  available  at 
the  times  shown  above.  Depending  on  the 
type  of  check  that  you  deposit,  funds  may  not 
be  available  until  ttie  seventh  business  day 
after  the  day  of  your  deposit.  However,  the 
first  $100  of  your  deposits  will  be  available 
on  the  first  business  day  after  the  day  of  your 
deposit 

If  we  are  not  going  to  make  all  funds  bom 
your  deposit  available  at  the  times  shown 
above,  we  will  notify  you  at  the  time  you 
make  your  deposit.  We  will  also  tell  you 
when  the  funds  will  be  available.  If  your 
deposit  is  not  made  directly  to  a  bank 


employee,  or  if  we  decide  to  take  this  action 
after  you  have  left  the  premises,  we  will  mail 
you  the  notice  by  the  day  after  we  receive 
your  deposit 

If  you  will  need  the  funds  fit)m  a  deposit 
right  away,  you  should  ask  us  when  the  funds 
«dll  be  available. 

In  addition,  funds  you  deposit  by  check 
may  be  delayed  for  a  longer  period  under  the 
following  circumstances: 

We  believe  a  check  you  deposit  will  not  be 
paid. 

You  deposit  checks  totaling  more  than 
$5,000  on  any  one  day 

You  redeposit  a  check  that  has  been 
returned  unpaid. 

You  have  overdrawn  your  account 
repeatedly  in  the  last  six  months. 

There  is  an  emergency,  such  as  failure  of 
communications  or  computer  equipment 

We  will  notify  you  if  we  delay  your  ability 
to  withdraw  funds  for  any  of  these  reasons, 
and  we  will  tell  you  when  the  funds  will  be 


available.  They  will  generally  be  available  no 
later  than  the  (number)  business  day  after  the 
day  of  your  deposit 

Special  Rules  for  New  Accounts 

If  you  are  a  new  customer,  the  following 
special  rules  will  apply  during  the  first  30 
days  your  account  is  open. 

The  first  $5,000  from  a  deposit  of  U.S. 
Treasury  checks  will  be  available  on  the  first 
business  day  after  the  day  of  your  deposit 
The  excess  over  $5,000  will  be  available  on 
the  ninth  business  day  after  the  day  of  your 
deposit.  Funds  from  wire  transfers  into  your 
accoimt  will  be  available  on  the  first  business 
day  after  the  day  we  receive  the  transfer. 

Funds  from  deposits  of  cash  and  the  first 
$5,000  of  a  day's  total  deposits  of  cashier's, 
certified,  teller's,  traveler's,  and  state  and 
local  government  checks  will  be  available  on 
the  first  business  day  after  the  day  of  your 
deposit  if  the  deposit  meets  certain 
conditions.  For  example,  the  checks  must  be 
payable  to  you  [and  you  may  have  to  use  a 
special  deposit  slip].  The  excess  over  $5,000 
will  be  available  on  the  ninth  business  day 
after  the  day  of  your  deposit.  If  you  do  not 
make  the  deposit  in  person  to  one  of  our 
employees,  the  first  $5,000  will  not  be 
available  until  the  second  business  day  after 
the  day  of  your  deposit 

Funds  from  all  other  check  deposits  will  be 
available  on  the  (number)  business  day  afier 
the  day  of  your  deposit 


C-7— Holds  to  statutory  limits  on  all  deposits 
(permanent  schedule) 

YOUR  ABILITY  TO  WITHDRAW  FUNDS  at 
[bank  name  and  location) 

Our  policy  is  to  delay  the  availability  of 
funds  that  you  deposit  in  your  account 
Duping  the  delay,  you  may  not  withdraw  the 
funds  in  cash  and  we  will  not  use  the  funds  to 
pay  checks  that  you  have  written. 

Detennining  the  Availability  of  a  Deposit 

The  length  of  the  delay  is  counted  in 
business  days  bora  the  day  of  your  deposit 
Every  day  is  a  business  day  except 
Saturdays,  Sundays,  and  federal  holidays.  If 
you  make  a  deposit  before  [time  of  day)  on  a 
business  day  that  we  are  open,  we  will 
consider  that  day  to  be  the  day  of  your 
deposit.  However,  if  you  make  a  deposit  afier 
(time  of  day)  or  on  a  day  we  are  not  open,  we 
will  consider  that  the  deposit  was  made  on 
the  next  business  day  we  are  open. 

The  length  of  the  delay  varies  depending 
on  the  type  of  deposit  and  is  explained 
below. 

Next-Day  A  vailability 

Funds  from  the  following  deposits  are 
available  on  the  first  business  day  afier  the 
day  of  your  deposit 

U.S.  Treasury  checks  that  are  payable  to 
you. 


Wire  transfers,  including  preauthorized 
credits,  such  as  social  security  benefits  and 
payroll  payments 

Checks  drawn  on  [bank  name)  [unless  [any 
limitations  related  to  branches  in  different 
states  or  check  processing  regions)]. 

If  you  make  the  deposit  in  person  to  one  of 
our  employees,  funds  from  the  following 
deposits  are  also  available  on  the  first 
business  day  after  the  day  of  your  deposit 

Cash. 

State  and  local  government  checks  that  are 
payable  to  you  [if  you  use  a  special  deposit 
slip  available  from  [where  deposit  slip  may 
be  obtained)]. 

Cashier's,  certified,  and  teller's  checks  that 
are  payable  to  you  [if  you  use  a  special 
deposit  slip  available  from  [where  deposit 
slip  may  be  obtained)]. 

Federal  Reserve  Bank  checks.  Federal 
Home  Loan  Bank  checks,  and  postal  money 
orders,  if  these  items  are  payable  to  you. 

If  you  do  not  make  your  deposit  in  person 
to  one  of  our  employees  (for  example,  if  you 
mail  the  deposit],  funds  from  these  deposits 
will  be  available  on  the  second  business  day 
after  the  day  of  your  deposit 

Other  Check  Deposits 

The  delay  for  other  check  deposits  depends 
on  whether  the  check  is  a  local  or  a  nonlocal 
check.  To  see  whether  a  check  is  a  local  or  a 
nonlocal  check,  look  at  the  routing  number  on 
the  check: 


19480 
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Personal  cliec^ 


19 

Pay  to  the 
order  of 

$_ 

_dollars 

(Bank  Naune 
and  Location) 

0000000000  000 

123456789 

1 

Business  check 


Name  of  Company 
Address,  City,  State 

19 

dollars 

Pay  to  the 
order  of 

$_ 

(Bank  Name 
and  Location) 

0000000000  000 

000000000 

123456789 

If  the  fint  four  digits  of  the  routing  number 
(1234  in  the  examples  above)  are  [heal 
numbers],  then  the  check  is  a  local  check. 
Otherwise,  the  check  is  a  nonlocal  check.  Our 
policy  is  to  make  funds  from  these  check* 
available  as  follows. 

1.  Local  checks.  The  first  $100  from  a 
deposit  of  local  checks  will  be  available  on 
the  first  business  day  after  the  day  of  your 
deposit.  The  remaining  funds  will  be 
available  on  the  second  business  day  after 
the  day  of  your  deposit. 

For  example,  if  you  deposit  a  local  check  of 
$700  on  a  Monday,  $100  of  the  deposit  is 
available  on  Tuesday.  The  remaining  $800  is 
available  on  Wednesday. 

2.  Nonlocal  checks.  Tha  first  $100  from  a 
deposit  of  nonlocal  checks  will  be  available 
on  the  fLst  business  day  after  the  day  of  your 
deposit.  The  remaining  funds  will  be 
available  on  the  fifth  business  day  after  the 
day  of  your  deposit. 

For  example,  if  you  deposit  a  $700  nonlocal 
check  on  a  Monday,  $100  of  the  deposit  ia 


available  on  Tuesday.  The  remaining  $600  is 
available  on  Monday  of  the  following  week. 

Longer  Delays  May  Apply 

Funds  you  deposit  by  check  may  be 
delayed  for  a  longer  period  under  the 
following  circumstances: 

We  believe  a  check  you  deposit  will  not  be 
paid. 

You  deposit  checks  totaling  more  than 
$5,000  on  any  one  day. 

You  redeposit  a  check  that  has  been 
returned  unpaid. 

You  have  overdrawn  your  account 
repeatedly  in  the  last  six  months. 

There  is  an  emergency,  such  as  failure  of 
communications  or  computer  equipment 

We  wiU  notify  you  if  we  delay  your  ability 
to  withdraw  funds  for  any  of  these  reasons, 
and  we  will  tell  you  when  the  funds  will  be 
available.  They  will  generally  be  available  no 
later  than  the  [number]  business  day  after  the 
day  of  your  deposit 


If  you  deposit  both  categories  of  checks, 
$100  frt>m  the  checks  will  be  available  on  the 
first  business  day  after  the  day  of  your 
deposit  not  $100  from  each  category  of 
check. 

Special  Rules  for  New  Accounts 

If  you  are  a  new  customer,  the  following 
special  rules  will  apply  during  the  first  30 
days  your  account  is  open.  The  first  $5,000 
from  a  deposit  of  U.S.  Treasury  checks  will 
be  available  on  the  first  business  day  after 
the  day  of  your  deposit.  The  excess  over 
$5,000  will  be  available  on  the  ninth  business 
day  after  the  day  of  your  deposit  Funds  from 
wrire  transfers  into  your  account  will  be 
available  on  the  first  business  day  after  the 
day  we  receive  the  transfer. 

Funds  bom  deposits  of  cash  and  the  first 
$5,000  of  a  day's  total  deposits  of  cashier's, 
certified,  teller's,  traveler's,  and  state  and 
local  government  checks  will  be  available  on 
the  first  business  day  after  the  day  of  your 


depnitiftkedbpoati 

conditions.  For  ovampijt  ihe  checks  «"^.f^  |]e 
payable  to  you  {and  yon  may  liave  to  me  a 

after  the der  «f fMrdopedt  VfMiiio aot 
make  the  depoait  in  penaB«a«aeaf  aw 
envloyeea,  tlie  &at  SS.ODO  wiil  not  te 
available  unGl  {he  second  buaineaa  day  after 
the  day  of  your  deposit 

Funds  from  all  other  check  deposits  wjB  ta 
available  on  die  liuioiAer)  inisiaess  day  afiar 
the  d^y  of  your  deposit 

ModelCtaimm 

C-8— Holds  on  Other  l^lnds  (Check  Cashing) 
If  we  cash  a  check  for  yon  ftaH  is  drawn  on 
another  baak.  wi  Mif  mttitdi  <fae 
availability  of  a  correqwaiim  ■»■■<  ^ 
funds  that  are  already  in  your  account  Those 
lunQB  ^VHi  ve  avMMAMe  vt  oie  ume  »uiua  vvib 
the  check  we  cashed  wonU  haHciiaen 
available  if  yau  had  deposited  it  For 
example,  if  we  cash  a  $100  local  check  for 
you.  $100  of  funds  alieady  in  your  accouat 
will  not  be  avalUble  unSl  tbelauabei^ 
bntineas  dqr  rfterlhe  dqr  we  cashed  the 

C-8A— Holds  an  Other  Funds  (Other 
Account) 

If  we  aooept  lor  depwit  a  check  that  ia 
drawn  OB  I 
frumthei 

imaeriiateir  but  deiar  fMT  anikUiHy  to 
withdrawa  oomepaadhig  aaiaaat«f  fti^s 
that  you  have  on  deposit  in  another  aoaaaat 
with  UB.  l%e  Jaads  ia  the  «lher«oaaMit  wBold 
thea  aat  ha  awailaUe  in  vilhdiawal  mM  the 
time  periods  that  ase^ieaoribadaiaewheeeiB 
this  disclosure  for  the  type  of  chaok  <lhal.yo« 
depoaitad. 

C-e— Appendix  B  Availability  {Noidocal 
Checks) 

3.  Certain  cither  cheda.  Ve  can  process 
nonlocal  dncks  ifaawn  on  finandal 
institufionsin  certain  areas  faster  than  nsnal. 
Therefere.  -ftmds  froai  deposits  of  chedcs 
drawn  on  hmitatiuiis  inthweareas  wHl  be 
avaiaftile  to  yov  more  ^uickSy.  Oafl  us  ff  yon 
woua  nke  a  int  '^n  tiie  roatiBS  auaioers  for 
these  institutions. 

C-10— Automated  TeDer  Machine  Deposits 
(Temporary  Schedule.  Extended  Holdj 

Deposits  at  Automated  Telkr  Machinee 

Ponds  from  any  deposits  f cash  or  dheAs) 
made  at  automated  teHer  machines  tAlMs) 
we  do  not  own  or  operate  wffl  not  be 
available  until  the  seventt  bueiness  day  after 
the  d^y  of  your  deposit  TWs  nde  dees  net 
apply  at  AIMs  that  we  e«m  or  operate. 

[A  list  of  our  ATMs  is  endesed.) 

or 

[A  liat  flf  ATMs  where  yoa  can  ffirice 
deposits  bat  Aat  afemtatviwd  or  operated 
by  ua  4s  endaaed.! 

or 

[All  ATMs  that  we  own  or  operate  are 
identified  as  our  machiaes.] 

C-11— Gash  with(fa«wai  linitatea 
(teaspaiaiy  saMouie) 

1. Local rkerkn  acfcat$MBfiaaa 
drpnsit  af  Inral  rhtiriis  aiill  hn  asajlalihi  iw 
the  first  business  day  after  thedayaf  foar 


deposit  ta  pay  checks  yoa  4w«e  aiaiOaa  te 
others.  All  of  the  saasaiaiiv  fvds  «M  he 
avallabie  oa  the  ddad  haaiaaaa  day  ^Isrthe 
day  «f  yoar  4apoait  to  fiasr  tihedcs  yaa  ha  ve 
written  to  othsea. 

Ike     

withdrawriiaaBrfiaalhet 

after  the  day  of  your  deposit  An  additioaal 
9100  tntne  deposit  may  twwtthdrawn  in  cash 
atoriitar{ltmeiMfatarAanMBpjn.)on 
the 'iripdhamMes  day  after  AeTday -of  your 
depart  t  All  «f  the  leaMiidns  faadk  wa  he 
available  far  oa*wl*diawdaB<ie  fourth 
busiaees  day  ^er  «w  dey  «f  year  depostt. 

Far  example.  €  y oa  depoeit  a  looal  check  of 
STWan  a  Monday,  tm  rf  tbedepeait  is 
available  on  Tuesday  to  pay  chedcs  toadnrs 
and  to  withdraw  ia  cash. Ihe  faat  is  available 
to  pay  checks  on  Thursday.  At  or  after  Itime 
no  later  than  &00pjn.)  on  Ihursday  yon  may 
withdraw  anotherMVaf  thedepoailincaA, 
and  you  may  withdraw  the  real  an  sash  ai 
Friday. 

2.  Nonheal  ebaakM.  The  fkBt4lQ0.&aBa 
depoait  of  aouiQcal  chaoicB  Mdil  be  available 
on  the  first  hnsinf  ss  day  after  the  day  of  yaur 
depoait  for  cash  svithdrawal  and  te  ^ay 
checks  yau  have  4iiTittaD  to  atheie.  Ihe 
ramaiadar  Mill  beavailahle  am  the  aeveaih 
business  4lay  after  the  day  of  your  depoait  for 
bothofthasp  puipoaes. 

Far  enaamle.  if  yau  daposit  a  twmlocal 
check  aaa  Moodi^.  Sun  of  the  dsfKtait  is 
available  on  Tuesday  tep^  checks  toothers 
and  to  withdraw  in  cash.  The  remainiag 
.funds  from  the  d^osit  are  available  on 
Wednesday  of  the  foflowing  week  for  cash 
withdrawal  and  to  pay  chedcs  written  to 
others. 

C-llA— Cash  Withdrawal  Limitation 
(Ten\porary  Schedule,  Clearinghouse 
Maaihar) 

1.  Locafcfiecks.  The  first  $100  from  a 
deposit  of  local  checks  will  be  available  on 
the  first  baainess  day  after  the  day  of  your 
deposit  for  «8di  wrtfhdrawal  and  to  pay 
checks  you  haveivrittea  to  others. '^le 
remainder  generally  will  be  available  on  the 
third  business  day  after  the  day  of  your 
deposit  for  both  of  these  purposes. 

For  example,  if  you  deposit  a  iooai  ohedc  of 
$700  on  a  Monday,  $100  of  the  deposit  is 
available  on  Tuesday  to  pay  ohedes  to  others 
and  to  withdraw  in  cask.  Tin  remaining  $000 
is  available  on  Thursday  for  cash  withdrawal 
and  to  pay  c:hedks  you  have  written  to  others. 

In  some  cases,  however,  depending  on  the 
bank  OB  nMkioh  the  ohedc  is  (Ira  wa.apecial 
limitalieasap^  taavithdrawals  in  cash.  The 
first  $100  will  be  available  for  cash 
withdrawal  on  the  first  busiaesa  day  after  the 
day  of  your  deposit.  An  additional  $400  of  the 
deposit  may  he  vdthdraani  in  caah  at  orsAer 
(time  no  iota- Htmn&QBpm.)  ae  the  third 
business  day  after  the  day  of  your  depoait 
All  of  the  remaining  funds  will  be  available 
for  cash  withcfrawitl  on  the  fourth  business 
day  after  the  day  of  your  depsait. 

in  teae  cans,  far  exaavie.  if  you  depaeh  a 
local  ofaedc  aftmBoaaJdaaday,  $UOaf  die 
depaait  is  aaada^fe  ao  Taeaday  to  pay 
chaaka  ta  oAhss  and  te  anthdraar  ia  caah. 
The  fast  is  aaailaUe  ta  pqr  cfaedM  ta 
Thuradsp.  At  er  after /tfivaa  iB«ar4teBA» 
p.m.)  on  Thiasdsf  pon  asay  wndtdraar  another 


$400  af  the  deposit  in  oa*.  and  yea  «Hy 
withdraw  the  rest  in  caah<»  FkUi^ 

Z  Nonlocal  checks.  'Hie  first  $100  bt>m  a 
deposit  of  nonhx»l  chedcs  will  be  available 
on  the  first  business  day  after  the  day  of  yoar 
deposit  for  cash  withdrawal  aad  to  pay 
checks  you  have  voitten  to  ofhars.  llie 
remainder  wiD  be  availaUe  on  the  seventh 
business  day  a&ar  the  dcy  of  your  depoait  isr 
both  of  these  puiposaa. 

For  exaaiple,  if  yaa  depoait  a  aaaleod 
check  on  a  Mooday.  SMOaf  lb  dcpoBt  is 
available  on  Tuesday  to  pay  dnda  to  sthets 
and  to  withdraw  iacash.  Hie  remaining 
funds  from  the  depoait  are  svaiMilii  oa 
Wednesday  of  the  fsBewii^  <iaek  for  caah 
withdrawal  and  to  pay  chedcs  amtten  to 
others. 

C-llB— Cash  Withdrawal  Limitatioa 
(Permanent  Schedule) 

1.  Local  checks.  The  first  $100  from  a 
deposit  of  local  diecdcs  wffl  be  available  on 
the  first  business  day  after  the  day  of  your 
deposit  to  pay  chec^  you  have  written  to 
others.  AH  of  the  remaining  hmds  wiD  be 
available  on  the  second  business  day  after 
the  day  of  your  deposit  to  p^  chednyou 
have  written  to  others. 

The  first  $100  will  also  be  available  for 
withdrawal  in  cash  on  the  first  busiaeas  day 
after  the  day  of  your  deposit,  /^additieoal 
$400  of  the  deposit  may  be  wthdrawa  in  caah 
at  or  after  (time  no  later  titaa  bUpjnJ on 
the  second  business  day  after  the  day  of  year 
depeait  AH  of  the  reBMinii^  funds  wili  he 
available  for  cash  wodMkawal  on  the  tiiird 
business  day  after  the  day  of  youi  deposit. 

For  example,  if  you  deposit  a  local  (ihedc  of 
$700  on  a  Monday,  $100  of  the  depoait  is 
available  on  Tuesday  to  pay  checks  to  others 
and  to  withdraw  in  cash.  The  rest  is  available 
to  pay  ciecks  on  Wednesday.  At  or  after 
(time  no  later  than  SMXIp.mJ  on  Wednesday 
you  may, withdraw  another  $400  of  the 
deposit  in  cash,  and  you  mit^  withdraw  the 
rest  in  cash  on  Thursday. 

2.  Nonlocal  checks.  The  first  $100  from  a 
deposit  of  nonlocal  checks  vrifl  be  available 
on  the  first  business  day  after  the  day  of  your 
deposit  to  pay  checks  you  have  written  to 
others.  All  of  the  remaining  funds  will  be 
available  on  the  fifth  business  day  after  the 
day  of  your  depositee  pay  checks  you  have 
written  to  others. 

The  first  $100  will  also  be  available  for 
withdrawal  in  cash  on  the  first  business  day 
after  the  day  of  your  deposit.  An  additional 
$400  of  the  d^oait  may  be  withdrawn  in  cash 
at  or  after /bine  no  later  than  5Mp.m.)  on 
the  fifth  business  day  after  the  day  of  your 
depoait  All  of  die  remaining  funds  «wiU  be 
available  for  cash  withdrawal  on  Xhe  sixth 
business  day  after  the  day  of  your  depoait 

Forcxaiqpde.  if  you  deposit  a  noalocal 
check  of  $700  on  a  Monday.  $100  af  the 
deposit  is  available  on  Tuesday  to  pay 
checks  to  others  and  to  withdraw  in  cash. 
The  rest  is  available  to  pay  chedcs  oa 
Monday  of  the  failowing  week.  At  or  after 
(timeao  bHer  than  SHO  pjn.)  an  that  Monday, 
you  may  withdraw  another  $400  of  the 
deposit  in  cash.  The  rest  awy  be  wtdidrawn 
in  cash  on  Tuesday  of  that  fottowtag  week. 
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C-12— Credit  Union  Interest  Payment  Policy 
Literest  Payment  Policy 

If  we  receive  a  depqiiit  to  your  account  on 
or  before  the  tenth  of  the  month,  you  begin 
earning  interest  on  the  deposit  (whether  it 
was  a  deposit  of  cash  or  diecks)  as  of  the 
first  day  of  that  month.  If  we  receive  the 
deposit  after  the  tenth  of  the  month,  you 
begin  earning  interest  on  the  deposit  as  of  the 
first  of  the  following  month.  For  example,  a 
deposit  made  on  ]une  7  earns  interest  fron 
June  1,  while  a  deposit  made  on  June  17  earns 
interest  from  July  1. 

Model  Notices 

C-13— Exception  hold  notice 

NOTICE  OP  HOLD 

Account  number  (number) 

Date  of  deposit:  (date) 

Amount  of  deposit:  (amount) 

We  are  delaying  the  availability  of 
%(amount  being  held)  from  this  deposit.  Hiese 
funds  will  be  available  on  the  (number) 
business  day  after  the  day  of  your  deposit 

We  are  taking  this  action  because: 
— A  check  you  deposited  was  previously 

returned  unpaid. 
— You  have  overdrawn  your  account 

repeatedly  in  the  last  six  months. 
— ^The  checks  you  deposited  on  this  day 

exceed  $5,000.  j 

— An  emergency,  such  as  failure  of 

communications  or  computer  equipment. 

has  occurred. 
— We  l)€lieve  a  check  you  deposited  will  not 

be  paid  for  the  following  reasons: 


[If  you  did  not  receive  this  notice  at  the 
time  you  made  the  deposit  and  the  check  you 
deposited  is  paid,  we  will  refund  to  you  any 
fees  for  overdrafts  or  returned  checks  that 
result  solely  from  the  additional  delay  that 
we  are  imposing.  To  obtain  a  refund  of  such 
fees,  (description  of  procedure  for  obtaining 
refund).] 

C-13A — Reasonable  cause  hold  notice 

NOnCEOFHOLD 

Account  number  (number) 

Date  of  deposit:  (date) 

Amount  of  deposit:  (amount) 

We  are  delaying  the  availability  of  the 
funds  you  deposited  by  the  following  check: 

(description  ofcbeck,  such  as  amount  and 
drawer) 

These  funds  will  be  available  on  the 
(number)  business  day  after  the  day  of  your 
deposit  The  reason  for  the  delay  is  explained 
below: 
— We  received  notice  that  the  check  is  being 

returned  unpaid. 
— We  have  confidential  information  that 

indicates  that  the  check  may  not  be  paid 
— ^The  check  is  drawn  on  an  account  with 

repeated  overdrafts. 
— We  are  unable  to  verify  the  endorsement  of 

a  joint  payee. 
— Some  information  on  the  check  is  not 

consistent  with  other  information  on  the 

check. 
— ^Thera  are  erasures  or  other  apparent 

alterations  on  the  check. 


— The  routing  number  of  the  paying  bank  is 

not  a  corrent  routing  number. 
— ^The  check  is  postdated  or  has  a  stale  date. 
— Information  from  the  paying  bank  indicates 

that  the  check  may  not  be  paid. 
— We  have  been  notified  that  the  check  has 

been  lost  or  damaged  in  collection. 
—Other 

[If  you  did  not  receive  this  notice  at  the 
time  you  made  the  deposit  and  the  check  you 
deposited  is  paid,  we  will  refund  to  you  any 
fees  for  overdrafts  or  returned  checks  that 
result  solely  frtnn  the  additional  delay  that 
we  are  imposing.  To  obtain  a  refund  of  such 
fees,  (description  of  procedure  for  obtaining 
refund).] 

C-14— Case-by-case  hold  notice 

NOTICE  OF  HOLD 

Account  number  (number) 

Date  of  deposit  (date) 

Amount  of  deposit  (amount) 

We  are  delaying  the  availability  of 
%(amount  being  held)  from  this  deposit  These 
funds  will  be  available  on  the  (number) 
business  day  after  the  day  of  your  deposit 

(If  you  did  not  receive  this  notice  at  the 
time  you  made  the  deposit  and  the  check  you 
deposited  is  paid,  we  wiU  refund  to  you  any 
fees  for  overdrafts  or  returned  checks  that 
result  solely  from  the  additional  delay  that 
we  are  imposing.  To  obtain  a  refund  of  such 
fees,  (description  of  procedure  for  obtaining 
refund).] 

0-15 — Notice  at  Locations  Where  Employees 
Accept  Consumer  Deposits 

FUNDS  A  VAILABILTFY  POUCY 


When  fuhds  can  be 

Description  of  deposit 

withdrawn  by  cash  or 
check 

Cash,  )Mre  transfers. 

The  first  businese  day 

castiier's,  certified. 

after  Itie  day  of 

teller's,  or  government 

deposit 

(Aan* /lame)  [unless 

{any  HmOalion  rstsled 

dlftefeni  check 

pmceeslng  rsgione)J, 

and  the  first  $100  of  a 

day's  deposits  of  ottMT 

check*. 

Local  checks. 

ThathMbusineasday 

after  Ow  day  of 

depcail 

Nonlocal  checks 

me  sevemn  business 

day  after  the  day  of 

dapoaiL 

C-15A— Notice  at  Locations  Where 
Employees  Accept  Consumer  Deposits  (Caae- 
by-Case  Holds) 

FUNDS  A  VAILABILITY  POUCY 

Our  general  policy  is  to  allow  you  to 
withdraw  funds  deposited  in  your  account  on 
the  [number]  business  day  after  the  day  we 
receive  your  deposit  In  some  cases,  we  may 
delay  your  ability  to  withdraw  funds  beyond 
the  [number]  business  day.  Then,  the  funds 
will  generally  be  available  by  the  seventh 
business  day  after  the  day  of  deposit 


C-lft— Notice  at  Automated  Teller  Machines 

A  VAILABILfTY  OFDEPOSTTS 

Funds  from  deposits  may  not  be  available 
for  immediate  withdrawal  Fleaae  refer  to 
your  institution's  rules  governing  fonds 
availability  for  details. 

C-17— Notice  at  Automated  Teller  Machines 
(Delayed  Receipt) 

NOTICE 

Deposits  at  this  ATM  between  [day]  and 
[day]  «vill  not  be  considered  received  until 
[day].  The  availability  of  funds  from  the 
deposit  may  be  delayed  as  a  result 

C-18— Deposit  Slip  Notice 

Deposits  may  not  be  available  tm 
immediate  withdrawal 

Appendix  D. — IndotsenMnt  Standards 

1.  The  depositary  bank  shall  indorse  a 
check  according  to  the  following 
specifications: 

•  The  indorsement  shall  contain — 
—The  bank's  nine-digit  routing  number,  set 

off  by  arrows  at  each  end  of  the  number 
and  pointing  toward  the  number, 

— The  bank's  name/location;  and 

— ^The  indorsement  date. 

•  The  indorsement  may  also  contain — 
— ^An  optional  branch  identification; 

— An  optional  trace/sequence  number 
— ^An  optional  telephone  number  for  receipt 

of  notification  of  large-dollar  returned 

checks;  and 
— Other  optional  information  provided  that 

the  inclusion  of  such  information  does  not 

interfere  with  the  readability  of  the 

indorsement. 

•  The  indorsement  shall  be  written  in  dark 
purple  or  black  ink. 

•  The  indorsement  shall  be  placed  on  the 
back  of  the  check  so  that  the  routing  number 
is  wholly  contained  in  the  area  3.0  inches 
frvm  the  leading  edge  of  the  check  to  1.5 
inches  bom  the  trailing  edge  of  the  check.* 

2.  Each  subsequent  collecting  bank 
indorser  shall  protect  the  identifiability  and 
legibility  of  the  depositary  bank  indoraement 
by; 

•  Including  o/iTy  its  nine-digit  routing 
number  (without  arrows),  the  indorsement 
date,  and  an  optional  trace/sequence 
number, 

•  Using  an  ink  color  other  than  purple;  and 

•  Indorsing  in  the  area  on  the  back  of  the 
check  from  0.0  inches  to  3.0  inches  from  the 
leading  edge  of  the  check. 

3.  Each  returning  bank  indorser  shall 
protect  the  identifiability  and  legibility  of  the 
depositary  bank  indorsement  by: 

•  Using  an  ink  color  other  than  purple; 

•  Staying  clear  of  the  area  on  the  back  of 
the  check  from  3J0  inches  from  tfaa.leading 
edge  of  the  check  to  the  trailing  edge  of  the 
check. 


■  The  leading  edge  is  defined  as  the  ri^t  side  of 
the  check  lool^  at  it  from  the  front  The  trailing 
edge  U  defined  as  the  left  side  of  the  check  kxiking 
at  it  from  tlie  front  See  Americsn  National 
Standards  Committoe  on  Financial  Servkes 
Spedficatioa  for  the  Placement  and  Location  of 
haCR  Printing.  Xa.13. 
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Appendix  fi^-CaBmeataiy 

The  Bond  interprretafiona,  wfaich  are 
labeled  *<3omniaitaiy"  and  foikne  aadi 
sectieB  of  Regolaten  OC,  pnivide  background 
material  to  exfifointeBraitfs  iatmt  in 
ado];Ang  a  pastiodar  ^art  of  4e  TQgnfaition: 
tile  ^^9BBMRBty  idao  pi  uv  ides  exanynes  to 
aid  is  VBdetManfingliow  a  parlieidar 
requirement  is  to  woik.  Undereecfianeilfe) 
of  Ike  BiiipudHii4  l^nda  A<MlaMty  Act  (U 
U.Sil  40Ba(eS,  en  pwiaieu  iir  veefian  «n 
imposing  any  fiabtfity  riiall  apply  to  ai^  act 
done  or  omitted  in  good  faith  ooitfbanity  with 
any  wde.  leguisrUuu.  or  lirteqiietaliuu  ftereof 
by  the  DoaidniGoveiuiua  of  the  PedeisA 
Keserve  DorateBi,  mCwilhstanding  vse  net 
that  «Aer  eooh  act  or  emissien  has  occamd. 
rjch  wJe,  regaJaaoB,  or  iirterpieWion  is 
ameneadL  VMoiBoed,  ee  detemiBed  \tj 
judidd  «r  other  OTttnrity  to  fae  wwdid  for 

Hr  Commentary  ia  an '^teipretatic^  of  a 
regmatton  ay  the  ooara  wltliiu  the  mearnxtg  of 
aection  611. 

SectioB  22112   DefimHimm 

Section  2&2  drfhiea  ^  terns  used  in  Ae 
regulatioe.  Vor  the  OMSI  9Mt  tems  are 
defined  «■  tlHjr  ere  is  aeaOoBeaeefte 
Bi^Mlttad  Aiada  AMflaMBty  Aflt  f  n  UjSXI 
4001).  ThafcMJAM  aafceiMiberdr 
changaa  «H  te  nin  Off  dartljr,  ta  oorfom  ^ 

banlii«  tedakjMB  dafiae  taBS  tkalt  •■«  aol 
d«iM4ta*a  Adtairf«ocn]r«iit«ie 
purposaa  «f  4Ih  Art.  Ike  loavd  tMa  ^ao 
incorporated  by  reference  the  deiiMaaBof 

the  "III! tliiiMHiiiiiriii Iiuii 

appropaMe.  Semmeiltm  RegataOM  OCa 
definitiaBSJ 


instil 

in  teims  of  tkesMeMoB  of  * 

ac 

Part  2M).  The  <eieW— f'a 

RopriatfoaOaJ 

dfpniMa.Mta 

obligattona  (see  12  CFR  20«.2(a)(l|Ni^  Ihat 

are  covawasBriardw  daflailiaaef 

definManaipitetoi 

third  pan^jri 

cover I 

'""'lilting  I 

evenT 

party  payflMBt 

that  it  is  a[ 

accouala  bseauw  «f  ihr 

depoaitoiBthaAal. 

Act  te  lateoriai  is  anMir  «i4y  a* 

permit  wnlimihrf  thiid#Mtr1w— faa. 

The  term  accoont  alao  dSan  froa  Ihe 
definitioB  af  tranaartiwi  anonit  im 
Regulatioa  DteoaoM  ihe  larm  "acoMmr 
refats  t«  accaueta  hdd  «t  iMoka.  Ubier 
Sulvai«s  Aand  C  the  term  "huk^iadwies 
notoBlyaair  'tdepeaiteiy  iaaWtyUaa"  as 
defined  is  Ae  Afit  tet  also  aqy  jptnca 
engaged  Ja  tha  haaineae  of  hanJrinQi  — ch  aa  a 
Fedaial  Aaaarvt  fiaak.  a  Kadeaal  Mo^  I«aB 
Bank  or  a  privata  kaakar  that  ia  oat  au^ect 
to  Regalatiaa  O.  Thva  aoooaaU  at  thaae 


•a  dwmaad 
that  the 


institutioas  benefit  from  the  fy|iriditiniM 
retuiB  so^airnniwits  af  Sahpait  C. 

Interbank daiwaila. innlarilni «^"pi|-'g  of 
offices  Tif  iniaratir  hnnirs  ni  hai  jpi  hai Jia 
Inrntnri  nntsirir  tfan  lilattnd  Staina,  ari  diiuU 
and  iDdiaaol  aaoaaata  af  Ae  Uaitad  Slates 
Treaawy  {^Bnlariing  Tinaaiiry  Ganacal 
Accounts  aad  l^aasuiy  Tax  and  Loan 
Deposit  Aaoaanta)  are  exea^tt  beae 
Regulate*  CC 

9a]AiMomatedcieam^ltame{ACm-  The 
Board  has^eftsad  "nrtTmnh^ 
clearinghouse"  as  a  iadiiky  that  proeeases 
debit  aiid  credit  teansiers  I 
estahliafced  by  a  Pedeaal  1 
opwiaHag  ciroilar  ^aswnaiag  i 
clearimhfwiaB  iteiaa  or  the  ndaa  af  an  ACM 
associatieB.  ACH<aadit  I 
inchidad  IB  tte  ^efiaittea  «f ' 
payment." 

33>e<^HeBoe  te  "cradit  I 
"debit  ABBBsfars"  daaa  net  aaCer  to  the 
corravoadkigcBedit  Mid  dehit  aatiMa  that 
are  part  of  the  aaaw  taaaaacfiaa.  hat  to 
difleeeatkiB^  afACHp^BtoalB.  in  aa  ACH 
credit  traaaiat  thti  ni<giiitoBi  aiikiis  that  ito 
nrrmint  hr  rinhiind  bimI  airtlwi  aisBial 
credited.  IB  aa  ACU  deUt  toaasfer.  the 
originatoc.  ssilh  friar  aathadBBiiaB.  aedas 
another  anooaat  to  ha  dahited  aad  the 
originator's  nnraaat  to  be  caaditad. 

A  iacii^  that  hMdiea  dsdy  "Mn 
transfen"  (defined  elsewhere)  is  aataa  ACH. 

(c)  AutonrntadteOeratmebmeiATUJ^^di 
dafiaad  ia  the  AOL  The  T««iriatiaB  defiMS  aa 
AIM  aa  an  aleolBank  dence  at  sahkh  a 
natural  jMeaoa  Bay  aiAe  dapoaits  to  an 

— rirT  \[jf  narfi  ar  rhnnir  bbiI  jfrfiaw  ulJiui 

accouattaBB 

macfaiaaa  that « 

deposUariaa.  and  iahhr  d«poail  teaea  ate  B0t 

ATMswitlaar 

either  beoaaae  thsf  4lo  aat  i 

caah  ar  cheeka  {64.  paiBt«fade  tenninak 

and  oaahdJ^eiiaaiaiarhBOBBBe  they  oaly 

— Urt  rlnpnaiti  (r  g  aijht  drraaitnriiis  anil 

f~hhy  hnirne)  aad  ranaat  pwfnisi  nihri 

tranaaraiaBa  Atohhr^aailhoKaraiaalar 

receptaole  la  aahiah  siailtoa  tjafasaal  aedeBB 

ordipaaitstoajrheyiaoedtoaatMAlM 

A  facility  Biay  he  Ml  ATM  wHhhi  thia 
definitioaeMBB  tf  it  is  a  heaach  ander  atate  or 
fedaaal  iaw.  aMMflgh  aa  AIM  ia  iwt  B  hraach 
"  **"*  'T-T  if  mart  In  this  wgriatMia 

(d)  A  vailable  far  mritUnmrtl  itoder  tUs 
definition,  when  funds  becoaa  "avajlafaie  {or 
withdrawal"  the  ftiads  aaay  he  pat  to  all  uaes 
for  whioh  the  OHBtaaur  toap  aae  adaaity  and 
finally  aailaated  faa^  to  the  oBBtoBtor'a 
accoaat  uadar  the  cuatsBerto  aooBMBt 
agreemeat  wrilh  the  ihaak.  Eua^les  af  anch 
uses  inckide  pataBCBt  of  ahaoks  dsMMB  an  the 
accoaat,  oartific 
paioMata,  aadcaah  I 
available  ior  thaae  i 

provisians  of  after  iaar  that  may  aeattict  the 
use  of  aaaaUectadfaaikie^,  IgU&C  IflBt: 
12  US.C.  331). 

IfahaakaaahaeAaidsawwlahietoa 
customer  for  a  apeoific  poipoBe  faach  as 
paying  checks  the*  would  otherwise 
overdraw  the  customer's  account  and  be 
returned  for  insufficient  frmds]  before  the 
funds  must  be  made  available  under  the 
bank's  j«"t'«y  or  this  "»g"i°Hf».^  jj  may 
nevertheless  apply  a  hold  consistent  with  tUa 


to  fiiose  funds  for  other  porposea 
(suA  as  cash  withdrawnia).  Far  tbe  puiposes 
of  this  aegaJBtiwi.  faads  are  osaaidui  ud 
available  for  withdrawal  even  though  they 
cannot  actaaliy  be  withdrawn  because  they 
are  sub|ect  to  gajTwahroeaft.  tax  iery,  or  cool 
order  restncting  tfebureeuieiits  from  the 

aOCOBMt 

(e)  flank.  The  Act  ueee  the  term 
"depository  instttueoB.**  which  tt  defines  by 
reference  to  eectioa  ISfbniK A^i)  flmm^  (vi) 
of  flw  Inderal  Reaerre  Itet  (12  tl.S.C. 
4ei(b)(l)(A)fi)  through  (*in.'!^ris  regulation 
uses  the  term  "bank,"  a  term  that  conforms  to 
the  usage  tbe  Board  has  laevionsly  adopted 
in  Regidation  J.  "Bank"  is  abo  used  in  Article 
4  of  the  Uniform  Commecdal  Code. 

"^adkr  is  defined  to  include  depository 
institutions,  sudi  as  coromercial  banks, 
savings  banks,  savings  and  loan  associations, 
and  credit  unions  as  defined  in  the  Act  and 
U.S.  branches  of  foreign  banks.  For  purposes 
of  Subpart  C,  and  in  connection  therewith. 
Subpart  A,  any  Federal  Reserve  Bank. 
Federal  Home  Loan  Baok.  or  any  other 
person  engqged  in  the  business  of  banking  is 
regarded  as  a  bank.  The  phrase  "any  other 
person  aqmged  in  the  business  of  banking," 
is  derived  from  U,CC  S  1-201^4),  and  is' 
intended  to  cover  entities,  such  as  rurtain 
industrial  banks  and  private  hankers  f^t 
handle  checks  lor  collection  and  payment  »e 
tiiateH  checks  mD  be  covered  by  the  ««m> 
ndes  for  forward  collectian  and  ratum,  even 
though  they  may  not  be  coveted  by  the 
requirements  of  Subpart  B.  Par  the  purposes 
of  Subpart  C  aad  in  connactkm  theaeiMith. 
Subpart  A.  tenn  may  also  iodHde  states  and 
units  of  general  local  ^weniment  to  the 
extent  that  they  pay  wamats  or  other  drafts 
drawn  directly  on  the  atate  oriocal 
government  itaalL 

Unless  atherwise  «p*"'R'^  the  term  bank 
includes  aU  of  a  bank's  officea  in  the  United 
States.  The  regulation  does  not  «over  &»reigB 
offices  of  U.S.  banka. 

(f)  BaaJang  dayemdigj  flu^iitpsii  day.  The 
Act  defioaa  "husinnas  day"  ee  may  4ey 
excludiag  Satucdaya.  Sundaya.  aad  legal 
holidays.  "Legal  holiday."  hotreiiec  is  not 
defined,  and  the  variety  of  iooal  hoUays. 
together  with  the  practice  nfanaii  banks  to 
close  midweek,  makes  the  Aofa  defiaitian 
difficult  to  apply.  Tbe  fiaard  believes  that 
two  kinds  of  busmess  days  ate  relevant. 
First  when  determining  the  day  when  binds 
are  depaaitod  or  when  a  baA  niMat  pertoras 
certain  acttoas  {aMch  as  retmniag  a  dwdsi. 
the  focus  should  be  on  a  day  that  tW  bank  is 
actually  aipen  far  bnaiiieaa.  Seoond.  wivB 
counting  ^ys  far  poipeaes  of  determirang 
when  biads  muat  be  available  vnder  the 
regulaliaa  ar  wfaea  aatiae  af  aBapayment 
must  be  raoeived  by  thedepoaitMy  bank, 
there  woiikl  be  oanbMioB  aad  aBoertaiaty  IB 
trying  to  follow  tbe  achediile  of  a  partictdar 
bank,  and  theee  ia  leaa  aeed  to  identify  a  day 
when  a  pactioalar  bank  ia  opea.  Mart  baaks 
that  act  as  iBtBiaediariea  (hoge 
correspaadeato  and  RedeBalSeBenw  fianM 
follow  the  aame  haUday  aotedafe. 
Acconhagly.  the  aepdtoian  baa  ten 
definittonc  "baaineas  day"  geneedly  toUowa 
tiie  stndavd  Fedecal  RaavMe  Miday 
schedale  (wfais±  is  foUoiMed  by  otaai  taqge 
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banks),  and  "banking  day"  ia  defined  to  mean 
that  part  of  a  business  day  on  which  a  bank 
is  open  for  substantially  all  of  its  banking 
activities. 

The  definition  of  banking  day  corresponds 
to  the  definition  of  banking  day  in  U.CC  i  4- 
104(l)(c].  except  that  a  banking  day  is 
defined  in  terms  of  a  "business  day."  Thus,  if 
a  bank  is  open  on  Saturday,  Satusday  might 
be  a  banking  day  for  purposes  of  the  U.CC 
but  it  would  not  be  a  banking  day  for 
purposes  of  Regulation  CC  because  Saturday 
is  never  a  "business  day"  under  the 
regulatioa 

The  definition  of  banking  day  is  phrased  in 
terms  of  when  "an  office  of  a  bank  is  open" 
to  indicate  that  a  bank  may  observe  a 
banking  day  on  a  per  branch  basis.  Deposits 
made  at  an  ATM  are  considered  made  at  the 
branch  holding  the  account  into  which  the 
deposit  is  made  for  purposes  of  determining 
the  day  of  deposit 

(h)  Cash  means  U.S.  coins  and  currency. 
The  phrase  in  the  Act  "including  Federal 
Reserve  notes"  has  been  deleted  as 
unnecessary.  (See  31  U.S.C.  5103.) 

(i)  Caahier't  check.  The  regulation  adds  to 
the  second  item  in  the  Act* s  definition  of 
"cashier's  check"  the  phrase,  "on  behalf  of 
the  baiik  as  drawer,"  to  clarify  that  the  term 
"cashier's  check"  is  intended  to  cover  only 
checks  that  a  bank  draws  on  itself.  The 
definition  of  cashier's  check  includes  checks 
provided  to  customers  for  purposes  of  making 
payments  or  to  pay  withdrawals  or  provided 
to  others  to  enable  them  to  make  payments. 
Cashier's  checks  provided  to  customers  or 
others  are  often  labeled  as  "cashier's  check," 
"officer's  check."  or  "official  check."  The 
definition  does  not  include  checks  that  a 
bank  draws  on  itself  for  other  purposes,  such 
as  to  pay  employees  and  vendors. 

(j)  Certified  check.  The  Act  defines  ■ 
certified  dieck  as  one  to  which  a  bank  has 
certified  that  the  drawer's  signature  is 
genuine  and  that  the  bank  has  set  aside  funds 
to  pay  the  check.  Under  the  Uniform 
Commercial  Code,  certification  of  a  check 
means  the  bank's  signed  agreement  that  it 
will  honor  the  check  as  presented  (U.CC 
ii  3-4ia  3-111).  The  regulation  defines 
"certified  check"  to  include  both  the  Act's 
and  U.CC's  definitions. 

(k)  Check  is  defined  in  section  602(7)  of  the 
Act  as  a  negotiable  demand  draft  drawm  on 
or  payable  through  an  office  of  a  depositary 
institution  locat^  in  the  United  States, 
excluding  noncash  items.  The  regulation 
includes  six  categories  of  instruments  widiin 
the  definition  of  dieck. 

The  first  category  is  negotiable  demand 
drafts  drawn  on  or  payable  through  or  at  an 
office  of  a  bank.  As  the  definition  of  "bank" 
includes  only  offices  located  in  the  United 
States,  this  category  is  limited  to  checks 
drawn  on  or  payable  through  or  at  a  banking 
office  located  in  the  United  States. 

The  Act  treats  drafts  payable  through  a 
bank  as  checks,  even  thou^  under  the  U.CC 
the  payable  through  bank  is  a  collecting  bank 
to  make  presentment  and  is  generally  not 
aothorized  to  make  payment  (U.CC  1 3-120). 
The  Act  does  not  expressly  address  items 
that  are  payable  at  a  bank.  This  regulation 
treats  both  payable  through  and  payable  at 
demand  drafts  as  checks.  The  Board  believes 


that  treating  demand  drafts  payable  at  a 
bank  as  checks  will  not  have  a  substantial 
effect  on  the  operations  of  payable  at 
banks — by  far  the  largest  proportion  of 
payable  at  items  are  not  negotiable  demand 
drafts,  but  time  items,  such.as  commercial 
paper,  bonds,  notes,  bankers'  acceptances, 
and  securities.  These  time  items  are  not 
covered  by  the  requirements  of  the  Act  or 
this  regulation.  (The  treatment  of  payable 
through  drafts  is  discussed  in  greater  detail  in 
connection  with  the  definitions  of  "local 
check"  and  "paying  bank.") 

The  second  category  is  checks  drawn  on 
Federal  Reserve  Banks  and  Federal  Home 
Loan  Banks.  Principal  and  interest  payments 
on  federal  debt  instruments  are  often  paid 
with  checks  drawn  on  a  Federal  Reserve 
Bank  as  fiscal  agent  of  the  United  States,  and 
these  "fiscal  agency  checks"  are 
indistinguishable  from  other  checks  drawn  on 
Federal  Reserve  Banks.  (See  31  CFR  Part 
355.)  Federal  Reserve  Bank  checks  are  also 
used  by  some  banks  as  substitutes  for 
cashier's  or  teller's  checks.  Similarly,  savings 
and  loan  associations  often  use  checks 
drawn  on  Federal  Home  Loan  Banks  as 
teller's  checks.  The  definition  of  check 
includes  checks  drawn  on  Federal  Home 
Loan  Banks  and  Federal  Reserve  Banks 
because  in  many  cases  they  are  the 
functional  equivalent  of  Treasury  checks  or 
teller's  checks. 

The  third  and  fourtii  categories  of 
Instrument  included  in  the  definition  of  check 
refer  to  government  checks.  The  Act  refers  to 
checks  drawn  on  the  U.S.  Treasury,  even 
though  these  instruments  are  not  drawn  on  or 
payable  through  an  office  of  a  depository 
institution,  and  checks  drawn  by  state  and 
local  governments.  The  Act  also  gives  the 
Board  authority  to  define  functionally 
equivalent  instruments  as  "depository 
checks."  '  Thus,  the  Act  is  intended  to  apply 
to  instruments  other  than  those  that  meet  the 
strict  definition  of  check  in  section  602(7]  of 
the  Act  Checks  and  warrants  drawn  by 
states  and  local  governments  are  often  used 
for  the  purposes  of  making  unemployment 
compensation  payments  and  other  payments 
that  are  important  to  the  recipients. 
Consequently,  the  Board  has  expressly 
defined  check  to  include  drafts  drawn  on  the 
VS.  Treasury  and  drafts  or  warrants  drawn 
by  a  state  or  a  unit  of  general  local 
government  on  itself. 

The  fifth  category  of  instrument  included  in 
the  definition  of  check  is  U.S.  Postal  Service 
money  orders.  These  instruments  are  defined 
as  checks,  because  they  are  often  used  as  a 
substitute  for  checks  by  consumers,  even 
though  money  orders  are  not  negotiable 
under  Postal  Service  regulations.  The  Board 
has  not  provided  specific  rules  for  other  types 
of  money  orders;  these  instruments  are 
generally  drawn  on  or  payable  through  or 
payable  at  banks  and  are  treated  as  checks 
on  that  basis. 

The  sixth  and  final  category  of  instrument 
included  in  the  definition  of  check  is 


■  Sectioo  602(11)  of  the  Act  (12  US.C.  400l(ll)) 
defines  "depository  check"  ■*  "any  cashier's  dieck, 
certified  check.  teUer's  check,  and  any  other 
functioiiaUy  siiuivalent  instnunent  as  detennined  by 
the  Board." 


traveler's  checks  drawn  on  or  payable 
throu^  or  at  a  bank.  "Traveler's  check"  is 
defined  in  paragraph  (hh)  of  this  section. 
Rnally,  for  the  purposes  of  Subpart  C  and  in 
connection  therewith.  Subpart  A,  the 
definition  of  check  includaa  nonnegotiable 
demand  drafts  because  these  instnimoits  are 
often  handled  as  cash  items  in  the  forward 
collection  process. 

The  definitioo  of  check  does  not  include  an 
instrument  payable  in  foreign  currency  (Le., 
other  than  in  United  States  money  as  defined 
in  31  U.S.C  5101)  or  a  credit  card  draft 

(1)  Check  clearinghouse  association.  The 
Act  defines  a  clearinghouse  association  as 
any  arrangement  by  which  partidpanto 
exchange  deposited  checks  on  a  local  basis, 
including  an  entire  metropolitan  area.  The 
definition  includes  informal  arrangements 
where  the  participants  have  not  formally 
constituted  themselves  as  an  association.  The 
definition  of  check  clearinghouse  association 
excludes  direct  exchanges  involving  only  two 
banks. 

The  Act  defines  clearinghouses  as  local 
arrangements,  which  may  cover  an  entire 
metropoUtan  area.  In  some  cases,  most 
notably  California,  a  single  in  different 
metropolitan  areas.  For  purposes  of  ftis 
regulation,  each  of  those  exchanges  would  be 
regarded  as  a  separate  clearin^ouse. 

Using  the  premises  of  a  Federal  Reserve 
Bank  to  exchange  checks  does  not  constitute 
the  handling  of  checks  for  collection  by  the 
Reserve  Bank.  Several  clearin^ouses  meet  at 
Reserve  Banks  to  exchange  checks  among 
their  members. 

(m)  Check  processing  region.  The  Act 
defines  this  term  as  "the  geographic  area 
served  by  a  Federal  Reserve  bank  check 
processing  center  or  such  larger  area  as  the 
Board  may  prescribe  by  regulations."  The 
Board  has  defined  check  processbig  region  as 
the  territory  served  by  one  of  the  4fl  Federal 
Reserve  head  offices,  branches,  or  regional 
check  processing  centers.  Appendix  A 
includes  a  list  of  routing  numbers  arranged 
by  Federal  Reserve  Bank  office.  The 
definition  of  check  processing  region  is  key  to 
determining  whedier  a  check  is  considered 
local  or  nonlocal. 

(n)  Consumer  account  is  defined  as  an 
account  used  primarily  for  personal  family, 
or  household  purposes.  Both  consiuner  and 
nonconsumer  accoimts  are  subject  to  the 
requirements  of  this  regulation,  including  the 
reqidrement  that  funds  be  made  available 
according  to  specific  schedules  and  that  the 
bank  make  specified  disclosures  of  its 
availability  policies.  Section  229.18(b) 
(notices  at  branch  locations)  and  1 22948(e) 
(notice  of  changes  in  policy)  apply  only  to 
consumer  accounts.  Siection  229.19(d)  (use  of 
calculated  availability)  applies  only  to 
nonconsumer  accounts. 

(o)  Depositary  bank.  The  regulation  uses 
the  term  depositary  bank  rather  than  the  term 
"receiving  depository  institution."  "Receiving 
depository  institution"  is  a  term  unique  to  the 
Act  while  "depositary  bank"  is  the  term  used 
in  Article  4  of  die  U.CC  andRegulation  ]. 

A  depositary  bank  includes  the  bank  in 
which  the  check  is  first  deposited.  If  a  foreign 
office  of  a  U.S.  or  foreign  bank  sends  checks 
to  its  U.S.  correspondent  bank  for  forward 


collection,  the  U.S.  correspondent  is  the 
depositary  bank  since  foreign  offices  of 
banks  are  not  included  in  the  definition  of 
bank. 

If  a  customer  deposits  a  check  in  its 
account  at  a  bank,  the  customer's  bank  is  tiie 
depositary  bank  with  respect  to  the  check. 
For  example,  if  a  person  deposits  a  check  into 
an  account  at  a  nonproprietary  ATM,  the 
bank  holding  the  account  into  which  the 
check  is  deposited  is  the  depositary  bank 
even  though  another  bank  may  service  the 
nonproprietary  ATM  and  send  the  check  for 
collection.  (Under  }  229.35  the  depositary 
bank  may  agree  with  the  bank  servicing  the 
nonproprietary  ATKf  to  have  the  servicing 
bank  place  its  own  indorsement  on  the  check 
as  the  depositary  bank.  For  the  purposes  of 
Subpart  C,  the  bank  applying  its  indorsement 
as  the  depositary  bank  indorsement  on  the 
check  is  the  depositary  bank.) 

A  bank  may  act  as  both  the  depositary 
bank  and  the  paying  bank  with  respect  to  a 
check,  if  the  check  is  drawn  on,  payable  at  or 
payable  through  the  bank  in  which  it  was 
deposited.  A  bank  is  also  considered  a 
depositary  bank  with  respect  to  checks  it 
receives  as  payee.  For  example,  a  bank  is  a 
depositary  bank  with  respect  to  checks  it 
receives  for  loan  repayment  even  though 
these  checks  are  not  deposited  in  an  account 
at  the  bank.  Because  these  checks  would  not 
be  "deposited  to  accounts,"  they  would  not 
be  subject  to  the  availability  or  disclosure 
requirements  of  Subpart  E 

0;))  Electronic  payment  is  defined  to  mean 
a  wire  transfer  as  defined  in  i  229.2(11)  or  an 
ACH  credit  transfer.  The  Act  requires  that 
fimds  deposited  by  wire  transfer  be  made 
available  for  withdrawal  on  the  business  day 
following  deposit  but  expressly  leaves  the 
definition  of  the  term  wire  transfer  to  the 
Board.  Because  ACH  credit  transfers 
frequentiy  involve  important  consumer 
payments,  such  as  wages,  the  regulation 
requires  that  fimds  deposited  by  ACH  credit 
transfers  be  available  for  withdrawal  on  the 
business  day  following  deposit 

ACH  debit  transfers,  even  though  they  may 
be  transmitted  electronically,  are  not  defined 
as  electronic  payments  because  the  receiver 
of  an  ACH  debit  transfer  has  the  right  to 
return  the  transfer,  which  would  reverse  the 
credit  given  to  the  originator.  Thus,  ACH 
debit  transfers  are  more  like  checks  than 
wire  transfers.  Further,  bank  customers  that 
receive  funds  by  originating  ACH  debit 
transfers  are  primarily  large  corporations, 
whidi  would  generally  be  able  to  negotiate 
with  their  banks  for  prompt  availabiUty. 

A  point-of-sale  transaction  would  not  be 
considered  an  electronic  payment  imless  the 
transaction  was  effected  by  means  of  an 
ACH  credit  transfer  or  wire  transfer. 

(q)  Forward  collection  is  defined  to  mean 
the  process  by  which  a  bank  sends  a  check  to 
the  paying  baink  for  payment  as  distinguished 
from  the  process  by  which  the  check  is 
returned  after  nonpayment  Noncash 
collections  are  not  included  in  the  term 
'forward  collection." 

(r)  Local  check  is  defined  as  a  check  drawn 
on,  payable  through,  or  payable  at  a  local 
paying  bank.  A  depositary  bank  may  rely  on 
the  rooting  nimiber  on  the  check  in 
determining  whether  the  check  is  local  or 


nonlocal  if  the  bank  collects  the  check  based 
on  the  routing  number.  A  check,  such  as  a 
check  drawn  on  a  local  bank  but  payable 
through  8  nonlocal  bank,  could  have  two 
paying  banks,  one  local  and  one  nonlocal, 
depending  on  where  the  check  is  sent  for 
payment  or  collection. 
<  Appendix  A  includes  a  list  of  routing 
numbers  arranged  by  Federal  Reserve  Bank 
office  to  enable  persons  to  determine  whether 
or  not  a  check  is  local. 

(b)  Local  paying  bank  is  defined  as  a 
paying  bank  to  which  a  check  is  sent  for 
forward  collection  located  in  the  same  check 
processing  region  as  the  branch  or 
proprietary  ATM  of  the  depositary  bank.  A 
bank  may  rely  on  the  routing  number  on  a 
check  in  identifying  a  local  check  provided 
that  it  sends  the  check  for  payment  or 
collection  based  on  that  routing  number 
consequentiy,  a  person  can  determine  which 
checks  are  local  by  reference  to  the  routing 
number. 

Examples 

L  If  a  check  that  is  drawn  on  a  bank  that  is 
located  in  the  same  check  processing  region 
as  the  depositary  bank  is  payable  tluough  a 
bank  located  in  another  check  processing 
region,  the  check  is  considered  local  or 
nonlocal  depending  on  where  the  check  was 
sent  for  payment  If  the  depositary  bank 
sends  the  dieck  directiy  to  the  drawee  bank 
for  payment  the  check  is  considered  local;  if 
it  sends  the  check  to  the  payable  through 
bank,  the  check  is  considered  nonlocal. 

2.  The  location  of  the  depositary  bank  is 
determined  by  die  physical  location  of  the 
branch  or  proprietary  ATM  at  which  a  check 
is  deposited.  If  the  branch  of  the  depositary 
bank  located  in  one  check  processing  region 
sends  a  check  to  the  depositary  bank's 
central  facility  in  another  check  processing 
region,  and  the  central  facility  is  in  the  same 
check  processing  region  as  the  paying  bank, 
the  check  is  still  considered  nonlocal.  (See 
commentary  on  definition  of  "paying  bank".) 

For  deposits  at  nonproprietary  ATMs,  a 
paying  bank  is  a  local  paying  bank  only  if  the 
paying  bank  to  which  a  check  is  sent  for 
forward  collection  is  located  in  the  same 
check  processing  region  as  the  location  of 
both  the  branch  of  tite  depositary  bank  at 
which  the  account  is  held,  and  the 
nonproprieUuy  ATM  at  which  the  check  is 
deposited. 

(t)  Merger  transaction  is  a  term  used  in 
Subparts  B  and  C  in  connection  with 
transition  rules  for  merged  banks.  It 
encompasses  mergers,  consolidations,  and 
purchase/assumption  transactions  of  the  type 
that  must  usually  be  approved  under  the 
Bank  Merger  Act  (12  U.S.C.  1828)  or  similar 
statutes;  it  does  not  encompass  acquisitions 
of  a  bank  under  the  Bank  Holding  Company 
Act  (12  U.S.C.  1842)  or  section  408  of  the 
National  Housing  Act  (12  U.S.C.  1730a]  where 
an  acquired  bank  maintains  its  separate 
corporate  existence. 

Regulation  CC  adopts  a  one-year  transition 
period  for  banks  that  are  party  to  a  merger 
transaction  during  which  the  merged  banks 
will  continue  to  be  treated  as  separate 
entities.  (See  SS  229.19(g]  and  229.40.) 

(u)  Noncash  item.  The  Act  defines  the  term 
"check"  to  exclude  "noncash  items,"  and 


defines  noncash  items  to  include  checks  to 
which  another  document  is  attached,  checks 
accompanied  by  special  instructions,  or  any 
similar  item  classified  as  a  noncash  item  in 
the  Board's  regulation. 

The  regulation's  definition  of  "noncash 
item"  also  includes  checks  that  consist  of 
more  than  a  single  thickness  of  paper  (except 
checks  that  qualify  for  handUng  by 
automated  check  processing  equipment  e.g. 
those  placed  in  carrierenvelopes)  and  checks 
that  have  not  been  preprinted  or  post- 
encoded  in  magnetic  ink  with  the  paying 
bank's  routing  number  as  well  as  checks  with 
documents  attached  or  accompanied  by 
special  instructions. 

A  check  that  has  been  preprinted  or  post- 
encoded  with  a  routing  number  that  has  been 
retired  (e.g.,  because  of  a  merger)  for  at  least 
three  years  is  a  noncash  item  unless  the 
current  number  is  added  for  processing 
purposes  by  placing  the  check  in  an  encoded 
carrier  document  or  adding  a  strip  to  the 
check. 

Checks  that  are  accompanied  by  special 
instructions  are  also  noncash  items.  For 
example,  a  person  concerned  about  whether 
a  check  will  be  paid  may  request  the 
depositary  bank  to  send  a  check  for 
collection  as  a  noncash  item  with  an 
instruction  to  the  paying  bank  to  notify  the 
depositary  bank  promptly  when  the  check  is 
paid  or  dishonored. 

For  purposes  of  forward  collection,  a  copy 
of  a  check  is  neither  a  check  nor  a  noncash 
item,  but  may  be  treated  as  either.  For 
purposes  of  return,  a  copy  is  generally  a 
notice  in  lieu  of  return.  (See  §§  229.30(f]  and 
229.31(f).) 

(y)  Participant  means  a  bank  that  is 
located  in  the  geographic  area  served  by  a 
clearinghouse  and  that  both  collects  checks 
drawn  on  other  clearinghouse  participants, 
and  receives  for  payment  checks  from  other 
clearinghouse  participants  through  the 
clearinghouse  either  direcUy  or  through 
another  participant  The  phrase  "through  a 
participant"  covers  associate  members  of  the 
clearinghouse,  but  a  bank  is  not  a  participant 
merely  because  it  sends  a  check  to  a 
correspondent  that  in  turn  presents  the  check 
through  a  clearinghouse  exchange. 

(z)  Paying  bank.  The  regulation  uses  this 
term  in  lieu  of  the  Act's  "originating 
depository  institution,"  and  defines  it,  as  in 
Regulation )  (12  CFR  Part  210],  to  include  the 
payor  bank,  the  payable  at  bank,  and  the 
payable  through  bank. 

Under  {§  229.30  and  229.36(a),  a  bank 
designated  as  a  "payable  through  bank"  or 
"payable  at  bank"  is  responsible  for  the 
expedited  return  of  checks  and  notice  of 
nonpayment  requirements  of  Subpart  C  The 
payable  through  or  payable  at  bank  may 
contract  with  the  payor  with  respect  to  its 
liability  in  discharging  these  responsibilities. 
The  Board  believes  that  the  Act  makes  a 
clear  connection  between  availability  and  the 
time  it  takes  for  checks  to  be  cleared  and 
returned.  Allowing  the  payable  through  bank 
additional  time  to  forward  checks  to  the 
payor,  and  await  return  or  pay  instructions 
&Y>m  the  payor,  would  delay  the  return  of 
these  checks,  increasing  the  risks  to 
depositary  banks.  Accordingly,  for 
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availabiUty  poipotea,  a  ch«ck  peyabl« 
throu^  or  payable  at  a  bank  u  conaidered 
drawn  on  ^  pajraUa  tfaroogfa  or  payable  at 
bank  if  it  is  aent  to  that  bank  for  collection. 

If  a  check  is  sent  for  forward  collection 
based  on  the  routing  number,  tfae  bank 
associated  with  the  roating  number  is  a 
paying  bank  for  the  porpoaea  of  Subpart  C 
requirementa.  including  notice  of 
nonpayment  even  if  the  check  is  not  drawn 
by  a  customer  of  that  bank  or  the  check  is 
fraudulent 

The  phraae  "and  to  which  [the  check]  is 
sent  for  payment  or  collection"  includes 
sending  not  only  the  physical  check,  but 
information  regarding  the  check  unda  a 
truncation  arrangement 

Federal  Reaerve  Banks  and  Federal  Home 
Loan  Banks  are  alao  paying  banks  under  all 
subparts  of  the  regulation  with  respect  to 
checks  payable  by  them,  even  though  such 
banks  are  not  defined  as  banks  for  purposes* 
of  Subpart  & 

'  (aa)  Proprietary  A  TM.  Under  the  | 

temporary  schedule,  all  deposits  at 
nonproprietary  ATMs  are  treated  as  deposits 
of  nonlocal  checks  and  depoaits  at 
proprietary  ATMs  are  generally  treated  as 
deposits  at  banking  offices.  The  Conference 
Report  on  the  Act  indicates  that  the  special 
availability  rules  for  deposits  received 
through  nonproprietary  ATMs  are  provided 
because  "nonproprietary  ATMs  today  do  not 
distinguish  among  check  deposits  or  between 
check  and  cash  deposits"  (H.R.  Rep.  No.  261. 
lOOth  Cong..  Ist  Sess.  at  179  (1987]).  Thus, 
during  the  temporary  schedule,  a  deposit  of 
any  combination  of  cash  and  checks  at  a 
nonproprietary  ATM  may  be  treated  as  if  it 
were  a  deposit  of  nonlocal  checks,  because 
the  depositary  bank  does  not  know  the 
makeup  of  the  deposit  and  consequently  is 
unAble  to  place  (fifferent  holds  on  cash.  local 
check,  and  nonlocal  check  deposits  made  at 
the  ATM. 

A  colloquy  between  Senaton  Proxmire  and 
Dodd  during  Ae  ffoor  debate  on  the 
Competitive  EquaBty  Banking  Act  (133  Cong. 
Rec  SllZrift  (^ig.  4. 1987)}  indicates  that 
whether  a  bank  operates  the  ATM  is  tfae 
primary  oitnion  lb  determining  whether  the 
ATM  is  propdetary  to  diat  bank.  Since  a 
bank  should  be  capable  of  ascertaining  the 
composition  of  deposits  made  to  aa  ATM 
operated  by  that  tank,  an  exception  to  the 
availability  scbedole*  is  not  warranted  for 
these  deposits.  ITmore  than  one  bank  meets 
tfae  owns  or  operates  criterion,  the  ATM  is 
considered  proprietary  to  tfae  bank  tfaat 
operates  it  POr  Ifte  ympos^  of  tfais  definition, 
the  bank  that  operates  an  ATM  is  the  baak 
that  puts  checks  depqeiterfinto  the  ATM  into 
the  forward  a^eclluu  stream.  An  ATM 
o¥med  by  one  or  more  basks,  bat  operated 
by  a  nonbank  semfcei.  is  considered 
proprietary  to  the  bank  oi  bania  tfaat  own  it 
llie  Act  also  incfaide»  location  as  a  factor 
in  determining  whetser  an  ATM  that  is  either 
owned  or  operated  by  a  bank  is  praptietaiy 
to  that  bank.  The  liefhiitibB  of  proprietary 
ATM  indttdea  an  ATM  fcicafcifen  the 
premises  oftBebaiik,  aitfaaf  faskte  toff  vaBcn 
or  on  its  onfatde  waft  segaiAs*  af  whether 
the  ATM  la  owned  araperated  ly  tfaat  tank. 
Since  the  Aetahe  JeHaeaapraiaietMyArM 
as  one  tfaat  is  "ia  doae  pm^aSt^  to  die 


bank,  the  regolatian  defines  ma  ATM  located 
withki  50  feet  of  a  bank  to  be  proprietary  to 
tfaat  bank  onless  it  is  identified  as  being 
owned  or  operated  by  anotfaer  entity.  "Hie 
Board  believes  tfaat  tfae  statutory  pRnimity 
test  was  deaiyied  to  apply  to  sitaationa 
where  it  would  appear  to  the  depositor  that 
the  ATM  is  run  by  his  or  her  baak,  becaase  of 
the  proximity  of  the  ATM  to  die  bank.  The 
Board  believes  that  an  ATM  located  within 
50  feet  of  a  banking  office  would  be 
presumed  proprietary  to  that  bank  unless  it  is 
clearly  identified  as  being  owned  or  operated 
by  another  entity. 

(bb)  Qualified  rttumed  check.  Subpart  C 
requires  tfae  paying  bank  and  retorning 
bank(s)  to  retnra  checks  in  an  expeditious 
manner.  The  banks  may  meet  this 
responslUhty  by  ratuning  a  check  to  tfae 
depositary  bank  by  the  same  general  means 
used  for  forward  coUectian  of  a  check  from 
the  depoaitary  bank  to  the  paying  bank.  One 
way  to  speed  the  return  process  is  to  prepare 
the  returned  check  for  automated  processing. 
Returned  checks  can  be  automated  by  either 
the  paying  bank  or  a  returning  bank  by 
placing  the  return  in  a  carrier  envelope  or  by 
placing  a  strip  on  the  bottom  of  the  return, 
and  encoding  the  envelope  or  strip  with  the 
routing  number  of  the  depositary  bank,  tfae 
amoont  of  the  check,  and  a  spedal  return 
identifier.  Returns  are  identified  by  placing  a 
"T  in  posttioa  44  of  the  MICR  Une.  (See 
American  National  Standards  Committee  on 
Financial  Serricea,  Specification  for  the 
Placement  tmd  Location  of  MICR  Printing. 
X9.1S  (Sept.  8, 1983)  hereinafter  referred  to  as 
"ANSI  XB.13-1983.T 

Generally,  undkr  Ae  standard  of  care 
imposed  by  |  229.3&  a  paying  or  retnrnmg 
bank  woak)  be  liable  for  any  dunages 
incurred  doe  to  misencoding  of  the  routing 
number,  the  amoont  of  the  check,  or  return 
identifier  on  a  qualified  returned  check 
unless  the  error  was  due  to  problem  wiA  the 
depoaitary  bank's  indotsejnent  (See  also 
discBSsioB  of  i  229J8(g).)  A  qualified 
returned  cfaedc  that  contains  an  encoding 
errOT  woaki  still  be  a  qualified  retorned  check 
for  purposes  of  the  regalation. 

A  qualified  returned  check  need  net 
contain  tiie  elements  of  a  check  drawn  on  the 
depoaitary  bank,  such  as  tfae  name  of  the 
depositary  bank,  as  is  required  under  the 
direct  letom  provision  of  U.CC  f  4-Z12(Z). 
Because  indorsements  and  other  infornMtion 
on  carrier  envekipes  or  strips  will  not  appear 
on  a  returned  check  itself,  banks  wiU  wish  to 
retain  carrier  envriopes  and/or  microfilm  or 
other  records  of  carrier  envelopes  or  strips 
with  their  dteck  records. 

[oc]  Retmning  bank  is  defined  to  mean  any 
bank  (excladhig  Ae  paying  bank  and  the 
depositary  bank)  hnndHng  a  rctiinicd  chedL 
A  setnining  baidi  may  or  any  not  be  a  bank 
tfaat  faandled  tfae  wtufiied  check  ia  the 
forward  coUectioa  prooeaa.  A  returning  bank 
includas  a  bank  that  agrees  to  handle  a 
returned  check  for  expeditfoas  retwn  to  the 
depoaitary  bank  under  1 2aB.31(a).  A 
returatasbank  is  alao  a  collecting  bank  for 
the  parpoaa  of  a  ooHecthig  bank's  duty  to  act 
seasonaUy  under  U.CC.  {  4-202. 

(dd)  ReaHngmmmbee.  Each  bank  is 
assigned  a  so^fiag  number  by  Rmid  McNally 
ft  Co.  a*  agent- for  tfae  Ameriem  Banken 


AssociatioiL  The  nattiig  number  takes  twro 
forms:  a  fractioBal  form  and  a  nine^digit  form. 
A  payhig  bank  is  identified  by  both  fte 
fractional  form  routing  number  (wfaicfa 
nonnally  appaan  in  the  upyar  right  hand 
comer  (rf  the  diadc)  and  d»  nine.digit  form. 
The  nine-cfigit  rootfaig  number  of  the  paying 
bank  is  gemrally  prtated  fai  magnetic  faik 
near  die  bottom  of  die  check  (die  "MICR 
strip:"  see  ANSI  X9J3-1983).  Subpart  C 
requkes  depositary  banks  and  subsequent 
collecting  banks  to  place  their  routing 
numben  ia  nine-digit  form  in  their 
indorsements. 

(gg)  Teller's  check  is  dafmed  in  tfae  Act  to 
mean  a  check  issued  by  a  depository 
institution  and  drawn  on  another  depositoiy 
institution.  The  definition  in  the  regulation 
includes  not  only  checks  drawn  by  a  bank  on 
another  bank,  but  also  checks  payable 
througfa  or  at  a  bank.  This  would  include 
checks  drawn  oo  a  nonbank,  as  long  as  the 
check  is  payable  through  or  at  a  bank.  The 
definition  e^qdicidy  excludea  checks  used  by 
tfae  bank  to  pay  emptoyeea  or  vendors.  (See 
also  Commentary  on  the  definition  of 
"cashier's  check.") 

(hh)  7>av«Z8r's  check.  The  Act  and 
regulation  require  that  traveler's  checks  be 
treated  as  cashier's,  tsUar's.  or  certified 
checks  when  a  new  depositor  opana  an 
account  (See  \  229.13(a);  12  U.S.C 
40(»(aHlXC).)  The  Act  does  not  define 
traveler's  check. 

One  elaaient  of  the  definition  states  diat  a 
traveler's  dieck  is  "drawn  on  or  payable 
through  or  at  a  bank."  Traveler's  checks  dutt 
are  not  issued  by  banks  may  not  have  any 
words  on  tharaidentifyiBg  a  bank  as  drawee 
or  paying  agent  but  may  bear  unique  routing 
numban  with  an  8009  peefix  that  identifies  a 
bank  as  paying  agent 

Becaaaa  a  traveler's  dieck  is  payable  by, 
at  or  through  a  bank,  it  ia  alao  a  check  for 
parposes  of  this  ra^ilation.  ¥Vhen  not  subiact 
to  the  nextHlay  availability  requirement  for 
new  accounts,  a  traveler's  duck  should  ba 
treated  as  a  ktcal  or  nonlocal  check 
dspaading  on  the  locatioa  of  the  paying  bank. 
Tha  depositary  bank  may  rely  on  the 
desigHitea  of  tta  payiag  bank  by  tfae  routing 
nundbar  Is  dataimiae  wliadiar  load  or 
nonlocal  traatamnt  ia  reqoirad. 

(ii)  Vaiftam  Coaaaerdai  Code  is  defined  as 
die  vecsiea  of  die  Cods  adopted  by  die 
individual  states.  For  iMapuaes  of  uniform 
dtatkm.  attcitatkma  to  the  U.CC.  in  diis  part 
refsr  to  die  Official  Text  aa  approved  by  the 
American  Law  Institnta  and  the  National 
riiaiiisiaii  iirrimaalasiniiiiis  lailliiifiiiin 
State  Laws. 

(II)  Wire  tnms/fer.  The  Act  delegates  to  die 
Board  die  autbority  to  define  die  term  "Vire 
traasfar."  The  ragalatloa  dafioaa  win 
fraasfer  as  an  —caadittoiial  order  to  a  baak 
to  pay  a  fixed  or  dsterminabie  amount  of 
money  to  a  banefidmy  npcB  receipt  or  on  a 
day  stated  in  the  Older  Aa<  is  toansmitted  by 
electronic  or  other  maaaa  ovar  oertaiB 
networks  or  on  tfae  books  af  banks  and  diat  is 
uaad  primarily  to  tiansiar  fnda  batweea 
commciai  accoontn.  Unoaadftioaalmamm 
that  iwcGodRiaiik  suck  aa  pmeaMtasaf 
documeata,  mast  ba  aat  before  dw  baoft 
receiving  tta  arder  ia  to  make  payment  A 


wire  transfer  may  be  transmitted  by 
electronic  or  other  means.  "Electronic 
means"  indude  computer-to<omputer  links, 
on-line  tqminals.  telegrams  (induding  TWX, 
TELEX,  «  similar  mediods  of 
communilhtion),  telephone  calls,  or  other 
similar  methods.  Fedwire  (the  Federal 
Reserve's  wire  transfer  network),  CHIPS 
(Clearing  House  Inter-bank  Payments 
System,  operated  by  the  New  York  Clearing 
Hoiise),  and  book  transfers  among  banks  or 
within  one  bank  are  covered  by  this 
definition.  Credits  for  credit  and  debit  card 
transactions  are  not  wire  transfera.  The  term 
"wire  transfer"  excludes  "electronic  fund 
transfera"  as  tfaat  term  is  defined  by  tfae 
Electronic  Fund  Transfer  Act. 

Section  229.10   Next-Day  A  vailability 

(a)  Cash  deposits.  This  paragraph 
implements  the  Act's  requirement  for  next- 
dayjBvailability  for  cash  deposits  to  accoimts 
at  a  depositary  bank  "staffed  by  individuals 
employed  by  such  institution."  *  This 
paragraph,  as  well  as  other  provisions  of  this 
subpart  governing  the  availability  of  funds, 
provides  that  funds  must  be  made  available 
for  withdrawal  not  later  than  a  spedfied 
number  of  "business  days"  following  the* 
"banking  day"  on  wfaicfa  tfae  funds  are 
deposited,  llius,  a  deposit  is  only  considered 
made  on  a  banking  day,  i.e.,  a  day  that  tfae 
bank  is  open  to  the  pubUc  for  carrying  on 
substantially  all  of  its  banking  functions.  For 
example,  if  a  deposit  is  made  at  an  ATM  on  a 
Saturday,  Sunday,  or  other  day  on  which  the 
bank  is  dosed  to  the  public,  the  deposit  is 
considered  received  on  that  bank's  next 
banking  day. 

Nevertheless,  "business  days"  are  used  to 
determine  tfae  number  of  days  following  the 
banking  day  of  deposit  that  funds  must  be 
available  for  witfadrawal.  For  example,  if  a 
deposit  of  a  local  check  were  made  on  a 
Monday  under  the  temporary  schedule, 
which  requires  that  funds  be  available  for 
witfadrawal  on  the  third  business  day  after 
deposit  funds  must  be  made  available  on 
Thursday  regardless  of  whether  the  bank  was 
closed  on  Wednesday  for  other  than  a 
standard  legal  holiday  as  specified  in  the 
definition  of  "business  day." 

Under  this  paragraph,  casfa  deposited  in  an 
account  at  a  staffed  teller  station  on  a 
Monday  must  become  available  for 
witfadrawal  by  tfae  start  of  business  on 
Tuesday.  It  must  become  available  for 
withdrawal  by  the  start  of  business  on 
Wednesday  if  it  is  deposited  by  mail,  at  a 
proprietary  ATM  (or  at  a  nonproprietary 
ATM  under  the  permanent  schedule),  or  by 
otfaer  means  other  than  at  a  staffed  teller 
station. 

tb)  Electronic  payments.  The  Ad  provides 
next-day  availability  for  fimds  received  for 
deposit  by  wire  transfer.  The  regulation  uses 
tfae  term  "electronic  payment"  rather  than 
"wire  transfer,"  to  indude  both  wire  transfera 
and  ACH  credit  transfera  under  the  next-day 
availability  requirement  [See  discussion  of 
definitions  of  "automated  dearinghouse." 


*  Nothing  in  the  Act  or  diis  regulation  afiects 
tenns  of  scoovnt  arrsagements,  such  as  negotiable 
order  of  withdrawal  accounts,  wliidi  may  require 
prior  notice  of  withdrawal  (See  12  C7R  204 J(eK2M 


"electronic  payment"  and  "wire  traiufer"  in 
S  229.2.) 

The  Act  requires  that  funds  received  by 
wire  transfer  be  available  for  withdrawal  not 
later  than  the  business  day  following  the  day 
a  wire  transfer  is  received.  Tfais  paragraph 
clarifies  what  constitutes  receipt  of  an 
electronic  payment  For  the  purposes  of  this 
paragraph,  a  bank  receives  an  electronic 
payment  when  the  bank  receives  both 
payment  in  finally  collected  funds  and  the 
payment  instructions  indicating  the  customer 
accounts  to  be  credited  and  the  amount  to  be 
credited  to  each  account  For  example,  in  the 
case  of  Fedwire.  the  bank  receives  finally 
collected  funds  at  the  time  the  payment  is 
made.  (See  12  CFR  210.36.)  Finally  collected 
funds  generally  are  received  for  an  ACH 
credit  transfer  when  they  are  posted  to  the 
receiving  bank's  account  on  the  settlement 
day.  In  certain  cases,  the  bank  receiving  ACH 
credit  payments  wiU  not  receive  the  specific 
payment  instructions  indicating  which 
accoimts  to  credit  tmtil  after  settlement  day. 
In  these  cases,  the  payments  are  not 
considered  received  until  the  information  on 
the  account  and  amount  to  be  credited  is 
received. 

This  paragraph  also  establishes  the  extent 
to  which  an  electronic  payment  is  considered 
made.  Thus,  if  a  partidpant  on  a  private 
network  fails  to  settle  and  the  receiving  bank 
receives  finally  settled  funds  representing 
only  a  partial  amount  of  the  payment  it  must 
make  only  the  amount  that  it  actually 
received  available  for  withdrawal. 

The  availability  requirements  of  this 
regulation  do  not  preempt  or  invalidate  other 
rules,  regulations,  or  agreements  which 
require  funds  to  be  made  available  on  a  more 
prompt  basis.  For  example,  the  next-day 
availability  requirement  for  ACH  credits  in 
this  section  does  not  preempt  ACH 
assodation  rules  and  Treasury  regulations 
(31  CFR  Part  210),  which  provide  diat  die 
proceeds  of  these  credit  payments  be 
available  to  the  recipient  for  withdrawal  on 
the  day  the  bank  receives  the  funds. 

(c)  Certain  check  deposits.  The  Act 
generally  requires  that  funds  be  made 
available  on  the  business  day  following  the 
banking  day  of  deposit  for  Treasury  checks; 
state  and  local  government  checks;  cashier's, 
certified,  and  teller's  checks;  and  "on  us" 
checks,  under  spedfied  conditions.  (Treasury 
checks  are  checks  drawn  on  the  Treasury  of 
the  United  States  and  have  a  routing  number 
beginning  with  the  digits  "0000.")  Tbds  section 
also  requires  next-day  availability  for 
additional  types  of  checks  not  addressed  in 
the  Act.  Checks  drawn  on  a  Federal  Reserve 
Bank  or  a  Federal  Home  Loan  Bank  and  U.S. 
Postal  Service  money  orders  must  also  be 
made  available  on  the  next  business  day 
following  deposit  under  specified  conditions. 
For  the  purposes  of  this  section,  all  checks 
drawn  on  a  Federal  Reserve  Bank  or  Federal 
Home  Loan  Bank  are  subject  to  the  next-day 
availability  requirement  if  they  are  deposited 
in  an  account  held  by  a  payee  of  the  check 
and  in  pereon  to  an  employee  of  the 
depositary  bank,  regardless  of  the  purpose 
for  whidi  tfae  checks  were  issued. 

Deposit  in  Accoiuit  of  Payee 

One  statutory  condition  to  receipt  of  next- 
day  availability  of  Treasury  checks;  state  and 


local  government  checks;  and  cashier's, 
certified,  and  teller's  checks  is  that  the  check 
must  be  "endorsed  only  by  the  pereon  to 
whom  it  was  issued."  The  Act  could  be 
interpreted  to  include  a  check  that  has  been     ' 
indorsed  in  blank  and  deposited  into  an 
account  of  a  third  party  that  is  not  named  as 
payee.  The  Board  believes  that  such  a  check 
presents  greater  risks  than  a  check  deposited 
by  the  payee  and  that  Congress  did  not 
intend  to  require  next-day  availability  to  such 
checks.  The  regulation,  therefore,  provides 
that  funds  must  be  available  on  the  business 
day  following  deposit  only  if  the  check  is 
deposited  in  an  account  held  by  a  payee  of 
the  check.  For  the  purposes  of  this  section, 
payee  does  not  include  transferees  other  than 
named  payees.  The  regulation  also  applies 
this  condition  to  Postal  Service  money  ordera, 
and  checks  drawn  on  Federal  Reserve  Banks 
and  Federal  Home  Loan  Banks. 

Deposit  at  Staffed  Teller  Station  I 

In  most  cases,  next-day  availability  of  the 
proceeds  of  checks  subject  to  this  section  is 
conditioned  on  the  deposit  of  these  checks  in 
pereon  to  an  employee  of  the  depositary 
bank.  If  the  deposit  is  made  at  a  proprietary 
ATM  (and  at  a  nonproprietary  ATM  under 
the  permanent  schedule),  night  depository,  or 
through  the  mail,  rather  than  at  a  staffed 
teller  facility,  the  proceeds  of  the  deposit 
must  be  available  for  withdrawal  by  the  start 
of  business  on  the  second  business  day  after 
deposit  under  paragraph  (c)(2)  of  this 
section. 

The  Ad  and  regulation  do  not  condition 
the  receipt  of  next-day  availability  to 
deposits  at  staffed  teller  stations  in  the  case 
of  Treasury  checks.  Therefore,  Treasury 
checks  deposited  at  a  proprietary  ATM  must 
be  accorded  next-day  availabifaty,  if  the 
check  is  deposited  to  an  account  of  a  payee 
of  the  check. 

'Vn  Us"  Checks 

The  Ad  and  regulation  require  next-day 
availability  for  on  us  checks,  i.e.,  checks 
deposited  in  a  branch  of  the  depositary  bank 
and  drawn  on  the  same  o.r  another  branch  of 
the  same  bank,  if  both  branches  are  located 
in  the  same  state  or  check  processing  region. 
Thus,  checks  deposited  in  one  branch  of  a 
bank  and  drawn  on  another  branch  of  the 
same  bank  must  receive  next-day  availability 
even  if  the  branch  on  which  the  checks  are 
drawn  is  located  in  another  check  processing 
region  but  in  the  same  state  as  the  branch  in 
which  the  check  is  deposited.  For  the 
purposes  of  this  requirement,  deposits  at 
facilities  that  are  not  located  on  the  premises 
of  a  brick-and-mortar  branch  of  the  bank, 
such  as  off-premise  ATMs  and  remote 
depositories,  are  not  considered  deposits 
made  at  branches  of  the  depositary  bank. 

First  $100 

The  Ad  and  regulation  also  require  that  up 
to  $100  of  the  aggregate  deposit  by  check  or 
checks  not  subject  to  nextHlay  availability  on 
any  one  banking  day  be  made  available  on 
the  next  business  day.  For  example,  if  S70 
were  deposited  in  an  account  by  check(8)  on 
a  Monday,  the  entire  $70  must  be  available 
for  writhdrawal  at  the  start  of  business  on 
Tuesday.  If  $200  were  deposited  by  check(s) 
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on  a  Monday,  this  Kction  requires  that  $100 
of  the  fonda  be  available  for  withdrawal  at 
the  start  of  boaimsa  on  Tuesday.  The  portion 
of  the  customer's  deposit  to  which  the  $100 
must  be  applied  is  at  the  discretion  of  the 
depositary  bank,  as  long  as  it  is  not  applied 
to  any  checks  subject  to  next  day 
availability.  The  flOO  next-day  availability 
rule  does  not  apply  to  deposits  at 
nonproprietary  ATMs. 

The  $100  that  must  be  made  available 
under  diis  rule  is  in  addition  to  the  amount 
that  must  be  made  available  for  withdrawal 
on  the  business  day  alter  deposit  under  other 
provisions  of  tMs  section.  For  example,  if  a 
customer  deposits  a  $1,000  Treasury  check, 
and  a  $1,000  local  dwck  in  iU  account  on 
Monday,  $1,100  mast  be  made  available  for 
withdrawal  on  Tuesday — the  proceeds  of  the 
$1,000  Treasury  check,  as  well  as  the  first 
$100  of  the  local  check. 

A  depositary  bank  may  aggregate  all  local 
and  nonlocal  check  deposits  made  by  the 
customer  oo  a  given  banking  day  for  the 
purposes  of  the  $100  next-day  availabihty 
rule.  Thus,  if  a  customer  has  two  accounts  at 
the  depositary  bank,  and  on  a  particular 
banking  day  makes  deposits  to  each  account 
$100  of  the  total  deposited  to  the  two 
accounts  nniat  be  made  available  on  the 
business  day  after  deposit  Banks  auy 
aggregate  deposits  to  indtvidual  and  joint 
accounts  fbr  the  purposes  of  this  provision. 

If  the  cuatamei  depmiis  a  $600  local  check, 
and  gets  $100  cash  back  at  the  time  of  , 

deposit  the  bank  need  not  make  an  ' 

additional  $100  available  for  wi&drawal  on 
the  following  day.  Similarly,  if  die  cnstomer 
depositing  the  k>cal  chedi  has  a  negative 
book  baluice.  or  negative  available  balance 
in  its  acooont  at  the  time  of  deposit  die  $100 
that  must  be  available  on  the  next  business 
day  may  be  made  available  by  applying  the 
$100  to  the  negative  balance,  rather  than 
making  the  $100  available  for  withdrawal  by 
cash  or  check  on  the  following  day. 


Fees  for  Witkdrawata 

A  depoattaiy  bank  may  not  impose  a  fee  on 
a  customer  if  the  fee  is  based  on  the  fact  that 
the  customer  has  withdrawn  funds  for  which 
the  bank  has  not  received  credit  if  the  funds 
must  be  made  available  for  withdrawal  under 
this  Subpart 


Special  Deposit  Slips 

Under  the  Act  a  depositary  bank  may 
require  the  use  of  a  special  deposit  slip  as  a 
ccmdition  to  providing  next-day  availability 
for  certain  types  of  checks.  This  condition 
was  included  in  the  Act  because  a  number  of 
banks  deteniine  the  availability  of  their 
customers'  check  deposits  in  an  automated 
manner  by  reading  the  MICR-encoded  routing 
number  on  the  deposited  checks.  Using  these 
procedures,  a  bank  can  determine  whether  a 
check  is  a  local  or  nonlocal  check;  a  check 
drawn  on  die  Treasury,  a  Federal  Reserve 
Bank,  a  Fedoal  Home  Loan  Bank,  or  a 
branch  of  die  dqwsitary  bank;  or  a  U.S. 
Postal  Service  money  order.  Appendix  A 
includes  the  routing  numbers  of  certain 
catsgocies  of  cheeks  dial  are  subject  to  next- 
day  availability.  The  bank  cannot  require  a 
special  dqioatt  slip  for  these  checks. 

A  bank  cannot  HwHngniah  whether  the 
check  is  a  state  or  local  government  check  or 


a  cashier's,  certified,  or  teller's  check  by 
reading  the  MICR-encoded  routing  number, 
because  these  checks  bear  the  same  routing 
number  as  other  checks  drawn  on  the  same 
bank  that  are  not  aocorded  next-day 
availability.  Therefore,  a  bank  may  require  a 
special  deposit  slip  for  these  checks. 

The  regulation  specifies  that  if  a  bank 
decides  to  require  the  use  of  a  apedal  deposit 
slip  (or  a  special  d^>osit  envelope  in  the  case 
of  a  deposit  at  an  ATM  or  other  unstafied 
facility)  as  a  condition  to  granting  next-day 
availability  under  pangraphs  (cXlHiv)  or 
(c)(l)(v)  d  diis  section  or  second  day 
availability  under  paragraph  (c)(2)  of  diis 
sectioa  and  if  the  deposit  riip  that  must  be 
used  is  different  from  the  bank's  regular 
deposit  slips,  the  bank  must  either  provide 
the  special  slips  to  its  customers  or  inform  its 
customers  how  such  slips  may  be  obtained 
and  make  the  slips  reasonably  available  to 
the  customers. 

A  bank  may  meet  this  requirement  by 
providing  caatoaMrs  with  an  order  form  for 
the  special  depoait  siipB  and  allowing 
suffident  time  for  the  customer  to  order  and 
receive  the  slips  before  this  condition  is 
imposed.  If  a  bank  provfalea  deposit  sbpa  in 
its  branches  for  use  Iqr  its  cnstOBers.  it  must 
also  provide  Ika  spedal  depoait  sBps  in  the 
branches.  If  special  deposit  envetopes  are 
required  for  depoaits  at  an  ATM.  the  bank 
must  proviilB  tncb  envelopes  at  the  ATM. 

Generally,  a  teller  is  not  required  to  advise 
depositors  of  die  availability  of  special 
deposit  sUps  merely  because  checks  requiring 
special  depodt  slips  for  next-day  availability 
are  deposited  without  such  shps.  If  a  bank 
only  provides  the  special  deposit  slips  upon 
the  request  of  a  depositor,  however,  the  teller 
must  advise  the  dei>ositor  of  the  availability 
of  the  special  deposit  slips.  If  a  bank 
prepares  a  deposit  for  a  depositor,  it  must  use 
a  special  deposit  slip  where  appropriate.  A 
bank  may  require  the  customer  to  segregate 
the  checks  subject  to  next-day  availability  for 
which  special  deposit  slips  couM  be  required. 
and  to  indicate  on  a  regular  deposit  slip  diat 
such  checks  are  being  deposited,  if  the  bank 
so  instmcts  its  customers  in  its  initial 
disdosure. 

Section  22A11    Temporary  A  vailability 
Schedule 

(a)  Effective  date.  Checks,  odier  than  those 
that  must  be  accorded  next-<iay  availability, 
are  categorized  as  either  local  or  nonlocal 
with  different  availability  schedules  attached 
to  each.  These  schedules  are  effective  on 
September  1, 1988,  and  will  be  superseded  by 
more  stringent  schedules  on  September  1, 
1990. 

(b)  Local  checks  and  certain  other  checks. 
This  paragraph  sets  forth  the  maximum  h<dd 
period  that  can  be  placed  on  local  checks 
during  the  temporary  schedule.  The 
regulation  refers  to  the  day  tm  wdiidi  funds 
most  be  available  fbr  withdrawal  as  within  a 
specified  nmidier  of  business  days  after 
deposit  rather  dian  after  a  specified  number 
of  intervening  business  days,  as  provided  in 
the  Act.  A  depositary  bank  must  make  funds 
from  the  deposit  of  a  local  check  amlaUa  on 
die  third  business  day  following  the  banking 
day  on  n^iich  the  check  is  deposited.  This 
requirement  corresponds  to  the  two 


intervening  bosinesa  days  specified  In  the 
Act  Thus,  under  the  tenvorary  schedule,  a 
local  chedi  depoeitad  on  a  Mcmday  must  be 
available  fbr  wfttdrawal  on  Tiniisday,  except 
in  the  case  of  deposits  at  Booproprletary 
ATMs  and  deposits  to  accounts  fai  banks 
located  outside  the  48  cantigiiniis  states. 

The  reguUtioa  pvDvidea  diat  Treasury 
checka  and  US.  Poatal  Service  money  orders 
be  treated  aa  local  chedca.  where  die 
conditions  to  receiving  next-day  (or  second* 
day)  availriiility  in  1 228.10(c)  are  not  met 
These  chedcs  are  treated  as  local  checka 
because  they  are  payable  at  any  Federal 
Reserve  office.  Thus,  a  Treasury  check  or  a     - 
postal  money  order  that  is  indoned  and 
deposited  in  an  account  not  held  by  the 
payee  must  be  made  available  in  accordance 
with  die  schedule  for  local  checks. 

Other  types  of  checks  described  in 
i  229.10(c),  such  as  chedcs  drawn  on  a 
Federal  Reserve  Bank  or  Federal  Home  Loan 
Bank;  state  and  local  govemmeBt  chedcs;  and 
cashier's,  certified,  and  teller's  checks  for 
which  next-day  avdilabiKty  doea  not  apply 
(e.g.,  because  they  were  not  depoeitad  in  an 
account  of  a  payee  of  the  check),  aie  treated 
as  eidier  kical  or  nonlocal  checks,  depending 
on  the  check  processing  region  hi  w^ch  they 
are  peyaMe. 

Tinne  Period  Adjustment  for  Withdrawal  by 
Cash 

The  Ad  provides  an  adjustment  to  die 
availability  rules  for  cash  withdrawals. 
During  the  temporary  schedule,  the  Ad 
provides  thaffnnds  from  local  checks  that  an 
drawn  on  or  payable  at  or  through  a  paying 
bank  that  is  not  a  partteipant  in  dw  same 
check  clearing-house  assodadon  as  the 
depositary  bank  need  not  be  available  for 
cash  withdrawal  until  MO  p.m.  on  the  day 
specified  in  the  schedule.  At  &00  pja.,  $400  of 
the  deposit  must  be  made  available  for  cash 
wididrawaL  This  $400  is  tai  addition  to  die 
first  $100  of  a  day's  deposit  which  must  be 
made  available  for  wididrawal  at  the  start  of 
business  on  the  next  business  day  following 
the  banking  day  of  deposit  The  remainder  of 
the  funds  must  be  available  for  cash 
withdrawal  at  die  start  of  business  on  the 
business  day  Mlowing  the  business  day 
specified  hi  the  sched^  This  special  rule 
does  not  under  the  temporary  schedule, 
apply  to  deposits  of  local  checks  deared 
through  a  check  clearinghouse  assodation  or 
to  nonlocal  chedcs. 

The  Act  recognizes  diat  the  $400  that  must 
be  provided  on  the  day  specified  in  the 
schedule  may  exceed  a  bank's  daily  ATM 
cash  withdrawal  limit  and  explidtly 
provides  that  the  Act  does  not  supersede  the 
bank's  policy  in  this  regard.  The  Board 
believes  that  the  rationale  for 
accommodating  a  bank's  ATM  wididrawal 
limit  also  applies  to  other  cash  withdrawal 
limits  establkhed  by  that  bank.  Section 
229.19(cH4)  oi  the  regulation  addresses  the 
relation  b^aen  a  bank's  cash  withdrawal 
limit  (for  over-the-counter  cash  withdrawals 
as  well  as  ATM  cash  withdrawals)  and  the 
requirsnents  of  dds  sulqiart 

The  Board  beBevee  that  the  Congress 
induded  this  spedal  cash  withdrawal  rule  to 
provide  a  depositary  bank  with  addftional 


time  to  iaam  of  die  Mnp^yBant  of  a  check 
before  it  must  make  fands  avaHabla  to  its 
customer.  If  a  cnstomer  depoaits  a  kxal 
check  on  a  Monday,  and  that  diack  is 
returned  by  the  paying  bank,  die  depositary 
bank  may  receive  die  returned  diedc  on 
Thursday  (die  day  fimds  must  be  mads 
availaUe  under  iS»B  tamporary  schedule),  but 
may  not  receive  die  retmned  check  by  Ae 
start  of  buMaess  onTliursday.  Chedcs  written 
by  the  customer  mat  are  presented  to  the 
depuailaty  baidc  on  Tliuisday  are  typically 
not  posted  to  the  onstomer's  aooonnt  until 
late  Thursday  night  Any  retanied  diedca 
diat  have  been  received  oa  (hat  day  are 
debilad  to  the  caslomei's  account  before  die 
checks  being  preeentod  are  posted.  Una,  for 
the  purpose  of  cfaada  written  by  the 
customsr.  (ha  bet  that  a  letam  ia  not 
reoeivad  nntil  shsssMmb  dating  the  day  on 
which  funds  mast  be  made  available  does  not 
increase  the  bank'a  risk. 

NonadwlesB.  die  dqwaitary  bank'a  risk 
doea  inaease  aigiificMiitly  if  die  watoner 
withdraws  the  funds  in  cash,  becauae  the 
withdrawal  may  occair  before  die  return  is 
received  and  posted.  The  intent  of  the  spedal 
cash  wididrawal  inla  is  to  mteiaiiaathia  risk 
to  die  depositary  bank. 

For  diis  rale  to  mioimiae  die  depoaitafy 
bank's  risk,  it  mmst  apply  not  only  to  cash 
wididrawals.  but  also  to  withdrawals  by 
other  means  that  result  ia  an  iirevocable^ 
debit  to  the  customer's  accpunt  or 
commitment  to  pay  by  the  bank  on  the 
customer's  behalf  during  the  day.  Thus,  the 
cash  withdrawal  rule  also  indudas 
wididrawals  by  alectranic  payment  iasuance 
of  a  cashier's  or  teller's  check,  certificatton  of 
a  check,  or  other  irrevocable  commitment  to 
pay,  such  as  authorisation  irf  an  on-line  point- 
of-sale  debit  The  rule  would  also  apply  to 
checks  prasented  over-th*«ountar  for 
payment  on  the  day  of  presentment  by  the 
depositor  or  another  person.  Such  checks 
could  not  be  dishonored  for  insnflldent  funds 
if  an  amount  suffident  to  cover  the  check  had 
became  available  for  cash  withdrawal  under 
this  rule;  however,  payment  of  such  checks 
would  be  subject  to  the  bank's  cut-off  hour 
esteblished  under  U.CC  i  4-107.  The  cash 
withdrawal  rale  does  not  apply  to  chedcs  and 
other  provisional  debito  presented  to  the 
bank  for  payment  that  the  bank  has  the  ri^t 
to  return. 

(c)  Notdocal  checks.  Under  the  temporary 
scheidule,  loads  deposited  by  noniocai  chedcs 
must  be  made  avaUabte  for  withdrawal  not 
later  than  the  seventh  business  day  following 
the  banking  day  the  funds  an  deposited, 
except  ia  the  case  of  deposite  at 
nonproprietvy  ATMs  or  in  acooanto  of  banks 
located  ootside  the  48  oontiguoos  states. 
Thus,  funds  from  a  nonlocal  check  depoeitad 
on  a  Monday  mttt  be  availabte  for 
widHhawal  by  Wadoeeday  of  die  eoUowfaig 
week.  The  Act  doea  not  establish  a  special 
rule  for  cash  withdrawals  for  nonlocal  diecks 
under  the  tamporary  sdisdole  Itecfora, 
subjad  to  i  22aiS(c),  the  ftdl  amoant  of  the 
deposit  beoomea  availaUe  for  withtkawal  at 
the  start  of  boaiaaBS  on  tlw  iiasinfaa  day 
specified  in  the  achadale. 

Reduction  in  Schedules 

Section  803(d)(1)  of  die  Act  (U  U&C 
40Q2(d)(l)}  raquiras  die  Beard  to  radnoe  die 


statutory  schedules  for  any  category  at 
checks  wlMre  moat  (tflfaoaa  checka  woeld  be 
returned  fai  a  ahortar  period  of  tiam  diaa 
provided  JaAeechaAdea.  The  oanfcreea 
indicated  diat  "if  die  new  ayatam  Bukaa  it 
possible  for  two-thirds  of  the  items  of  a 
categoiy  of  cfaadcs  to  meet  this  lest  hi  a 
shorter  period  of  thne,  then  the  Federal 
Reserve  most  shorten  die  schethdes 
accordingly."  HJL  Rep.  No.  2S1.  lOOdi  Cong.. 
1st  Sees,  at  178  (1987). 

Redacad  schedules  an  provided  for  certafai 
nonlocal  checks  urhsra  siyuficant 
improvemento  can  be  made  to  dw  Act's 
schedules.  Specifically,  ahortsr  achedales  ere 
provided  for  chedcs  depoeitad  in  banks 
located  in  certain  Federal  Raaerve  dlies  and 
drawn  on  or  payable  et  or  through  banka 
located  in  certain  othw  Federal  Raaerve 
dtias,  when  transportatian  arrangamento 
allow  for  faster  collection  and  return.  In 
addition,  shorter  schedules  are  provided  for 
checks  drawn  on  or  psyabte  at  or  through 
certain  banks  that  are  served  by  two  Federal 
Reserve  offices,  and  for  certain  chacka 
deposited  in  and  drawn  on  cr  payable  at  or 
dirough  banks  in  die  New  York  Qty 
metropolitan  area,  whwe  the  proxiiaity  of  the 
Federal  Reserve  offices  fadlitatas  faster 
dealing  and  return  of  these  checks. 

Appendix  B-1  sets  fordi  the  specific 
reduction  of  schedules  applitable  to  banks 
located  in  each  check  processing  region. 

(d)  Deposit  at  nonproprietary  AT^Is.  The 
Act  and  regulation  provide  a  special  nde  for 
deposiU  made  at  noqiropztetary  ATMs. 
Notwithstanding  other  provisions  of  the 
regulation  concerning  availability 
requirementa,  during  the  temporary  schedule, 
a  depositary  bank  may  treat  all  dt^raaita 
made  by  ita  customera  at  a  nonproprietary 
ATM  as  though  the  deposite  were  nonlocal 
checks.  A  deposit  at  a  nonpropitetary  ATM 
on  a  Monday,  induding  any  depoait  by  cash 
or  checks  that  would  otherwise  be  sabjed  to 
next-day  availability,  must  be  made  available 
for  withdrawal  not  later  than  Wednesday  of 
the  following  week.  This  rule  does  not  apply 
to  deposits  made  at  proprietary  ATMs. 

(e)  Extension  of  schedule  for  certain 
deposits  in  Alaska,  Hawaii,  Puerto  Rico,  and 
the  U.S.  Virgin  Islands.  The  Act  and 
regulation  provide  an  extension  of  the 
availability  achedules  for  check  deposite  st  a 
branch  of  a  bank  if  dw  branch  u  located  in 
Alaska,  Hawaii  Puerto  Rico,  or  dw  US. 
Virgin  Islands.  The  schedides  far  local 
checks,  nonlocal  checks  (including  nonlocal 
checks  sulqect  to  dw  rechwed  schedales  of 
Appendix  B),  and  depoaite  at  nonproprietary 
ATMs  are  extended  by  one  business  day  for 
checks  deposited  to  aooouate  in  banks 
located  in  these  jurisdictions  that  are  drawn 
on  or  payable  at  or  throtigh  a  paying  bank  not 
located  in  the  same  jurisdUction  as  the 
depositary  bank.  For  example,  e  check 
deposited  in  a  bank  in  liawaii  and  drawn  on 
a  San  F^andsoo  paying  bank  must  be  made 
available  for  withdrawal  oot  later  than  the 
fourth  bushwss  day  ioUowing  depoait  This 
extension  does  not  apply  to  depoeite  that 
must  be  made  available  lor  withdrawal  on 
die  next  buahwaa  day. 

The  Coagreas  did  not  provide  this 
extension  of  the  achedutes  to  chedcs  drawn 
on  a  paying  bank  located  m  Alaska.  Hawaii. 


Puerto  Rico,  or  te  U.S.  Virgin  Islaada  aad 
depoatted  m  an  account  at  a  depositary  bank 
in  Ae  48  contiguous  states.  Thwafora,  a 
check  depoeitad  in  a  San  Frandaco  bank 
drawn  on  a  Hawaii  paying  bank  must  be 
made  available  for  wldwhawal  not  teter  than 
the  diird  rather  then  the  foarth  busmess  day 
following  deposit 

Section  22».12PermaaeatAvaikriHUtr 
Scbadale 

(a)  Effective  data.  The  pcimaneiit  schedrie 
supersedes  the  temporary  schedule  on 
September  1.  lOSa 

(b)  Local  checks  and  certain  other  checks. 
Under  the  permanent  schedule,  local  checks 
must  be  made  available  fbr  widMhawal  not 
later  than  the  second  business  day  following 
the  banking  day  on  which  the  checka  were 
deposited. 

In  addition,  the  proceeds  of  Treasury 
chedcs  and  U.S.  Postal  Service  money  ordere 
not  subjed  to  next-day  (or  second-day] 
availability  under  S  229.10(c);  Treasury 
c;hedc8  deposited  in  nonproprietaiy  ATMs; 
checlcs  drawn  on  Federal  Reserve  Banks  and 
Federal  Home  Loan  Banks;  checks  drawn  by 
a  state  or  unit  of  general  local  government; 
and  cashier's,  certified,  and  teUei's  diecks 
not  subjed  to  next-day  [or  second-day) 
availability  under  §  229.10(c]  and  payable  in 
the  same  check  processing  region  as  the 
depositary  bank,  must  be  made  available  for 
withdrawal  by  the  second  business  day 
following  deposit 

Exceptions  are  made  for  withdrawals  by 
(»8h  or  similar  means  and  for  deposite  in 
banks  located  outeide  the  48  contiguous 
states.  Thus,  the  proceeds  of  a  local  check 
deposited  on  a  Monday  generally  must  be 
made  available  for  withdrawal  on 
Wednesday. 

(c)  Nonlocal  checks.  Under  the  permanent 
schedule,  the  time  period  for  availability  of 
nonlocal  checlcB  is  also  reduced.  Nonlocal 
checks  must  be  made  available  for 
withdrawal  not  later  than  the  fifth  business 
day  following  deposit  Le..  proceeds  of  a 
nonlocal  check  cieposited  on  a  Monday  must 
be  made  available  for  withdrawal  on  the 
following  Monday.  In  additioo,  a  check 
described  in  {  229.10(c)  that  does  not  meet 
the  conditions  for  next-day  availability  (or 
second-day  availability]  is  treated  as  s 
nonlocal  check,  if  the  check  is  dra%ra  on  or 
payable  through  or  at  a  nonlocal  paying 
bank.  Adjustmente  are  made  to  the  schedule 
for  withdrawals  by  cash  or  similar  means 
and  deposits  in  banks  located  outeide  the  48 
contiguous  states. 

As  described  in  the  discussion  of 
S  229.11(c],  the  Board  is  required  to  shorten 
the  schedules  for  any  category  of  check 
where  most  of  those  diecka  can  be  returned 
to  the  depositary  bank  in  a  shorter  period  of 
time  than  provided  in  the  schedule.  Appendix 
B-2  sete  forth  the  reductions  to  the  schedule 
for  certain  nonlocal  checks  under  the 
permanent  sdiednle. 

(d)  Time  period  adfustment  for  withdrawal 
by  cash  or  similar  means.  Unlike  the 
temporary  schedule,  the  Ad  apphes  the 
spedal  cash  withdravral  rule  to  all  hical  and 
nonlocal  checks  under  the  permanent 
schedule.  The  regulation  inq>leBienting  thia 
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rule  ia  described  in  the  discussion  of  the 
temporary  schedule  at  §  229.11(b).  Under  the 
permanent  schedule,  if  the  proceeds  of  local 
and  nonlocal  checks  become  available  for 
withdrawal  on  the  same  business  day,  the 
$400  withdrawal  limitation  apphes  to  the 
aggregate  amount  of  the  funds  that  became 
available  for  withdrawal  on  that  day. 
(e)  Extension  of  schedule  for  certain 
deposits  in  Alaska,  Hawaii,  Puerto  Rico,  and 
the  U.S.  Virgin  Islands.  The  extension  of  the 
availability  schedules  provided  to  check 
deposits  at  a  branch  of  a  bank  if  the  branch  is 
located  in  Alaska.  Hawaii,  Puerto  Rico,  or  the 
U.S.  Virgin  Islands  under  the  temporary 
schedule  also  appUes  when  the  permanent 
schedule  becomes  effective.  Explanation  of 
this  provision  is  provided  in  the  discussion  of 
S  229.11(d). 

Section  229.13  Exceptions  | 

While  certain  safeguard  exceptions  (such 
as  those  for  new  accounts  and  checks  the 
bank  has  reasonable  cause  to  believe  an 
uncollectible]  are  established  in  the  Act  the 
Congress  gave  the  Board  the  discretion  to 
determine  whether  certain  other  exceptions 
should  be  included  in  its  regulations. 
Specifically,  the  Act  gives  the  Board  the 
authority  to  establish  exceptions  to  the 
schedules  for  large  or  redeposited  checks  and 
for  accounts  that  have  been  repeatedly 
overdrawn.  These  exceptions  do  not  apply  to 
checks  or  other  deposits  that  must  be 
accorded  next-day  availability  (or  second- 
day  availabiUty,  if  the  deposit  is  not  made  in 
person  to  an  employee  of  the  depositary 
bank)  under  g  229.ia  < 

Many  checks  will  not  be  returned  to  the 
depositary  bank  by  the  time  funds  must  be 
made  available  for  withdrawal  under  the 
local  and  nonlocal  schedules.  In  order  to 
reduce  risk  to  depositary  banks,  the  Board 
has  exercised  its  statutory  authority  to  adopt 
these  exceptions  to  the  schedules  in  the 
regulation  to  allow  the  depositary  bank  to 
extend  the  time  within  which  it  is  required  to 
make  funds  available.  The  exceptions 
provided  in  this  section  apply  to  the 
schedules  for  local  and  nonlocal  checks  | 
during  the  temporary  and  permanent 
schedules,  and,  in  limited  cases,  to  the  next- 
day  availability  requirement  for  certain  check 
deposits. 

The  Act  also  gives  the  Board  the  authority 
to  suspend  the  schedules  for  any  j 

classification  of  checks,  if  the  schedules 
result  in  an  unacceptable  level  of  fraud 
losses.  The  Board  will  adopt  regulations  or 
issue  orders  to  implement  this  statutory 
authority  if  and  when  circumstances 
requiring  its  implementation  arise. 

(a)  New  accounts. 

Definition  of  New  Account 

The  Act  provides  an  exception  to  the 
availability  schedule  for  new  accounts.  An 
account  is  defined  as  a  new  account  during 
the  first  30  calendar  days  after  the  account  is 
opened.  An  account  is  open  when  the  first 
deposit  is  made  to  the  account.  An  account  is 
not  considered  a  new  account  however,  if 
each  customer  on  the  account  has  a 
transaction  account  relationship  with  the 
depositary  bank,  including  a  dormant 
account  that  is  at  least  30  calendar  days  old 


on  September  1, 1968,  or  at  any  time 
thereafter  (i.e..  an  established  account),  or 
has  had  an  established  account  with  the 
depositary  bank  or  widiin  the  30  calendar 
days  prior  to  opening  the  account 

The  folknving  are  examples  of  what 
constitutes,  and  does  not  constitute,  a  new 
accounb 

(1)  If  the  customer  has  an  established 
account  with  a  bank  and  opens  a  second 
account  with  the  bank,  the  second  account  is 
not  subject  to  the  new  account  exception. 

(2)  If  a  customer's  account  were  closed  and 
another  account  opened  as  a  successor  to  the 
original  account  (due,  for  example,  to  the 
theft  of  checks  or  a  debit  card  used  to  access 
the  original  account),  the  successor  account  is 
not  subject  to  the  new  account  exception, 
assuming  the  previous  account  relationship  is 
at  least  30  days  old.  Similariy,  if  a  customer 
closed  an  established  account  and  opens  a 
separate  account  within  30  days,  the  new 
account  is  not  subject  to  the  new  account 
exception. 

(3)  If  a  customer  has  a  savings  deposit  or 
other  deposit  that  is  not  tm  account  (as  that 
term  is  defined  in  \  229.2(a))  at  the  bank,  and 
opens  on  account  the  account  may  be  subject 
to  the  new  account  exception. 

(4)  If  a  person  that  is  authorized  to  sign  on 
a  corporate  account  (but  has  no  other 
relatioiuhip  with  the  bank)  opens  a  personal 
account  the  personal  account  is  subject  to 
the  new  account  exception. 

(5)  If  a  customer  has  an  established  joint 
account  at  a  bank,  and  subsequently  opens 
an  individual  account  with  that  bank,  the 
individual  accoimt  is  not  subject  to  the  new 
account  exception. 

(6)  If  two  customers  that  each  have  on 
estabUshed  individual  account  with  the  bank 
open  a  joint  account  the  joint  account  is  not 
subject  to  the  new  account  exception.  If  one 
of  the  customers  on  the  account  has  no 
current  or  recent  established  account 
relationship  with  the  bank,  however,  the  joint 
account  is  subject  to  the  new  account 
exception,  even  if  the  other  individual  on  the 
account  has  an  established  account 
relationship  with  the  bonk. 

Rules  Applicable  to  New  Accounts 

During  the  new  account  exception  period, 
the  schedules  for  local  and  nonlocal  checks 
do  not  apply,  and.  unlike  the  other  exceptions 
provided  in  this  sectioa  the  regulation 
provides  no  maximum  time  frames  within 
which  the  proceeds  of  these  deposits  must  be 
made  available  for  withdrawal.  Maximum 
times  within  which  funds  must  be  available 
for  withdrawal  during  the  new  account 
period  are  provided,  however,  for  certain 
other  deposits.  Deposits  received  by  cash  and 
electronic  payments  must  be  made  available 
for  withdrawal  in  accordance  with  {  229.10. 

Special  rules  also  apply  to  deposits  of 
Treasury  checks:  U.S.  Postal  Service  money 
orders:  checks  drawn  on  Federal  Reserve 
Banks  and  Federal  Home  Loan  Bonks:  state 
and  local  government  chedcs:  cashier's, 
certified,  and  teller's  checks;  and,  for  the 
purposes  of  the  new  account  exception  only, 
traveler's  checks.  The  fint  $5,000  of  funds 
deposited  to  a  new  account  on  any  one 
banking  day  by  these  check  deposits  must  be 
made  available  for  withdrawal  in  accordance 


with  1 229.10(c).  Thns.  the  first  tS.000  of  the 
proceeds  of  these  check  deposits  must  be 
made  available  on  the  next  business  day 
following  deposit  if  the  deposit  is  made  in 
person  to  on  employee  of  the  depositary  bank 
and  the  other  coiMlitions  of  next-day 
availability  ore  met  Funds  must  be  made 
available  on  the  second  businesa  day  after 
deposit  for  deposits  that  are  not  made  ovet^ 
the-counter,  in  accordance  with  i  229.10(c)(2). 
(Proceeds  61  Treasury  check  depooits  must  be 
made  available  on  the  next  business  day 
after  deposit  even  if  the  check  is  not 
deposited  in  person  to  an  employee  of  the 
depositary  bonk.)  Funds  in  excess  of  the  fint 
$5^(300  deposited  by  these  types  of  checks  on 
a  banking  day  must  be  available  for 
withdrawal  not  later  than  the  ninth  business 
day  followring  the  banking  day  of  deposit  The 
requirements  of  {  Z29.10(c)(l)(vi)  and  (vii)  that 
"on  us"  checks  and  the  fint  $100  of  a  day's 
deposit  be  made  available  for  withdrawal  on 
the  next  business  day  do  not  apply  during  the 
new  account  period. 

Representation  by  Customer 

The  depositary  bank  may  rely  on  the 
representation  of  the  customer  that  the 
customer  has  no  established  account 
relationship  %vith  the  bank,  and  has  not  had 
any  such  account  relationship  within  the  past 
30  days,  to  determine  whether  an  account  is 
subject  to  the  new  account  exception. 

(b)  Large  deposits.  Under  the  large  deposit 
exception,  a  depositary  bank  may  extend  the 
hold  placed  on  local  and  nonlocal  check 
deposits  to  the  extent  that  the  amount  of  the 
aggregate  deposit  on  any  banking  day 
exceeds  $5,000.  While  the  fint  $5,000  of  a 
day's  deposit  is  subject  to  the  availability 
provided  for  local  or  jionlocal  checks,  the 
amount  in  excess  of  $5,000  may  be  held  for  an 
additional  period  of  time  as  provided  in 
1 229.13(h).  Deposits  by  cash,  electronic 
payment,  or  checks  that  must  be  granted 
next-day  (or  second-day)  availability  under 
S  229.10  are  not  subject  to  this  excepticm  for 
large  deposits. 

"Hie  following  example  illustrates  the 
operation  of  the  large  deposit  exception.  If  a 
customer  deposits  a  $10,000  Treasury  check 
and  a  $9,000  local  check  on  a  Monday,  $10,100 
(the  proceeds  of  the  Treasury  check  and  the 
fint  $100  of  the  local  check)  must  be  made 
available  for  wdthdrawol  on  Tuesday.  An 
additional  $4,900  of  the  proceeds  of  the  local 
check  must  be  available  for  withdrawal  in 
accordance  with  the  local  schedule  (i.e. 
Thuraday  under  the  temporary  schedule),  and 
the  remaining  $4,000  may  be  held  for  an 
additional  period  of  time  under  the  large 
deposit  exception. 

Where  a  customer  has  multiple  accounts 
with  a  depositary  bank,  the  bank  may  apply 
the  large  deposit  exception  to  the  aggregate 
deposits  to  all  of  the  customer's  accounts, 
even  if  the  customer  is  not  the  sole  holder  of 
the  accounts  and  not  aU  of  the  holden  of  the 
customer's  accounts  an  the  same.  Thus,  a 
depositary  bank  may  aggregate  the  deposits 
made  to  two  individual  accounts  in  the  same 
name,  to  an  individual  and  a  joint  account 
wfith  one  common  name,  or  to  two  joint 
accounts  with  at  least  one  common  name  for 
the  purpose  of  applying  the  large  deposit 


exception.  Aggregation  of  deposits  to  multipie 
accounts  is  peimitted  because  the  Board 
believes  that  the  risk  to  die  dqwoitaiy  bonk 
associated  wldi  laige  deposits  is  similar 
regardless  of  how  the  deposits  are  allocated 
among  the  customer's  accounts. 

(c)  Redeposited  checks.  Tlie  Act  gives  the 
Board  the  authority  to  promulgate  an 
exception  to  dw  tdiedule  for  cfaedu  that 
have  been  returned  mpaid  and  redeposited. 
SectioD  22B.lS(c)  provides  snch  an  exception 
for  checks  ttat  have  been  returned  onpaid 
and  redeposited  by  the  cnstomer  or  the 
depositary  bonk. 

This  exception  addresses  the  increased 
risk  to  die  depositary  bonk  that  chedcs  that 
have  been  returned  oooe  will  be  uncoUectible 
when  they  are  pnoented  to  the  paying  bank  a 
second  time.  Ihs  Board,  however,  does  not 
believe  that  this  incraaoad  risk  is  present  for 
checks  that  have  baen  retmned  due  to  a 
missing  indoraaiasBt  Tliaa.  tfaa  axcaptton 
does  not  apply  to  checks  retumad  onpaid  due 
to  missing  indoraenants  and  redeposited 
after  the  missing  indorsement  has  been 
obtained,  if  die  reason  for  retain  hidicated  an 
die  check  (see  1 22aJ0(d))  statea  that  it  was 
returned  dne  to  a  miaaiiig  indoraament  For 
the  same  raaaon.  this  axoapUon  does  not 
apply  to  a  check  ratamed  baoaase  it  was 
postdated  (Aiton  dated),  if  the  raaaon  for 
return  iodicatad  on  tfaa  ehack  rtataa  tliatit 
was  retumad  bacaaoe  it  was  postdated,  and 
if  it  is  no  longer  postdated  when  redapoaited. 

To  detamina  when  fimds  matt  ba  soada 
available  for  adthdnwal  the  t»««lr«i^  day  on 
which  the  dieck  is  redqiosited  is  considered 
to  be  the  day  of  deposit  A  depositary  t»nk 
diat  made  sun  of  a  ohaik  avaiiabta  far 
wididrawal  aadar  i  2&10(cKlNvii)  can 
charge  back  dia  fall  aaoont  of  die  check 
indudiag  te  $100  if  dM  ehack  is  ratamad 
unpaid,  but  die  $100  osaat  be  made  available 
again  if  dia  dieck  is  redeposited. 

(d)  Repeattd  ovenbvfi.  The  Act  gives  the 
Boiard  the  aothority  to  astafaUah  an  exception 
for  "depcait  accounts  adiidi  have  been 
overdrawn  repaatedty."  This  paragnph 
provides  two  teats  to  detenniae  what 
constitutes  repeated  ovordnfts.  Under  the 
fint  test  a  customer's  acoomts  are 
considered  lapeatadly  overdrawn  it  on  six 
banking  dajrs  within  the  precedii^  six 
months,  the  available  balance  in  any  account 
held  by  the  customer  is  negative,  or  the 
balance  would  have  become  negative  if 
checks  or  other  charges  to  die  eocomit  had 
been  paid,  rather  ttann  retained.  This  test  can 
be  met  based  on  separate  occurrences  (e.g., 
checks  that  are  retumad  for  insufiident  funds 
on  six  diffisrent  days),  or  based  on  one 
occurrence  (e.g..  a  negative  balance  that 
remains  on  die  customer's  account  for  six 
banking  days).  If  the  bank  dishonon  a  check 
that  otherwise  wtrald  have  created  a  negative 
balance,  however,  the  inddent  is  considered 
an  overdraft  only  on  that  day. 

The  second  test  addresses  substantial 
overdrafts.  Such  ovaidiafts  incraase  the  risk 
to  die  depoaitaiy  bank  of  dealing  widi  die 
repeated  overdiofter.  Under  this  taat  a 
customer  incars  lapaatad  ovenfaafts  if,  on 
two  banking  days  widiin  the  preceding  six 
months,  the  avidlaUe  balance  in  any  account 
held  by  the  customer  is  negative  hi  an 
amount  of  $5,000  or  more,  or  would  have 


become  negative  in  an  amount  of  $SXXI0  or 
more  if  checks  or  other  charges  to  die 
account  had  bean  paid. 

The  exoeptian  relates  aot  only  to 
overdrafts  caused  by  chedcs  drawn  on  the 
account  but  also  ovardiaiis  caused  I7  other 
debit  chaiges  (04.  AOi  debits,  point-of-sale 
transactions,  returned  checks,  account  foes, 
etc.).  If  die  potential  debit  is  in  excess  of 
available  funds,  the  exception  applies 
regardleas  of  whether  the  items  ware  paid  or 
returned  ui^iaid.  An  overdraft  reauhtaig  from 
an  eitor  on  the  part  of  the  depositaiy  bank,  or 
froB  the  tanpooitioa  of  overdraft  duirgsa  far 
which  the  custooMr  is  entitled  to  a  r^ud 
under  §  {  229.13(e)  or  228.ia(c).  cannot  be 
considered  in  determining  wtisthar  the 
customer  is  a  repeated  overdiafter.  The 
exception  exdudes  accounts  with  overdraft 
lines  of  credit  unless  &»  credit  Une  has  been 
exceeded  or  would  have  been  exceeded  if  the 
chedcs  or  other  charges  to  the  account  hod 
been  paid. 

In  determining  whether  an  account  is 
subjed  to  the  repeated  overdraft  exception,  a 
depodtorybonk  may  conaider  overdraft 
activity  that  ocouired  foior  to  the  effective 
date  of  the  regulation. 

(e)  Reaaottabie  oaum  to  dkmbt 
collectibility.  In  the  caaa  of  certain  check 
deposits,  if  tha  bank  haa  reaoonable  cense  to 
betieve  the  check  ia  oncoUectiUe,  it  may 
extend  the  time  funds  must  be  made 
available  far  wiAdrawaL  This  exception 
applies  to  a  depoait  of  a  local  ornoolocal 
chedc  a  check  drawn  on  a  Federal  Reaerve 
Bank  or  a  Federal  Home  Loan  Bank,  or  a 
cashier's,  certifiad.  or  tallar's  cfaadclf  die 
reasonable  cause  exoeptiaa  is  invoked,  the 
bank  must  indude  in  the  notice  to  its 
customer,  required  by  1 229.U(g).  the  reason 
diat  die  bank  believas  diat  tha  check  is 
uncollectible. 

The  following  are  several  examples  of 
circumstances  under  which  the  reasonable 
cause  exception  auy  ba  hivokad: 

If  a  bank  recdved  a  notice  frtan  die  paying 
bank  that  a  check  was  not  paid  and  is  bdng 
returned  to  the  depodtaiy  bank,  the 
depositary  bank  could  place  a  hold  on  the 
check  or  extend  a  hold  previously  placed  on 
that  check,  end  notify  the  castomer  that  the 
bonk  had  received  notice  that  the  check  is 
being  returned.  Iha  exception  could  be 
invoked  even  if  the  notice  wen  incoopiete,  if 
the  bank  had  reasonable  cause  to  believe 
that  tha  notioe  applied  to  that  partkular 
check. 

The  depositaiy  beak  amy  have  received 
information  from  the  paying  bank,  prior  to  the 
presentment  of  the  chsck.  ttat  gives  the  bank 
reasonaUe  cause  to  believe  that  the  check  is 
uncollectible.  For  exonqiie.  the  paying  bank 
may  have  indicated  that  payment  has  been 
stopped  on  the  chedc  or  that  the  drawer's 
account  does  not  currently  have  sufficient 
funds  to  honor  the  check.  Snch  infomiatian 
may  provide  sufficient  basis  to  invoke  this 
exception.  In  these  esses,  the  depooitary 
bonk  could  invoke  the  exoeptian  and  disdose 
as  the  reason  the  exception  is  being  invoked 
the  fad  that  information  from  the  paying 
bank  indicates  that  the  check  may  not  be 
paid. 

The  fad  that  a  check  is  deposited  more 
than  six  months  after  the  date  on  the  check 


(Le.  a  stale  chedc]  is  a  reasonable  indication 
that  the  check  may  be  nncoDectible,  becaose 
under  U.C.C  i  4-404  a  bank  has  no  duty  to 
its  castomer  to  pey  a  chedc  that  is  more  than 
six  months  old.  Similariy,  if  a  check  befaig 
deposited  is  postdated  (foture  dated),  the 
bank  may  have  a  reasonable  cause  to  beUeve 
the  dieck  is  uncollectible,  because  the  chedc 
is  not  properiy  payable  under  U.C.C  i  4-40L 
The  bank,  in  its  notice,  should  specify  that 
the  chedc  is  stale  date  or  postdated. 

There  are  reasons  that  may  cause  a  bonk 
to  believe  that  a  check  is  uncollectible  that 
are  based  on  confidential  information.  For 
example,  a  bonk  could  conclude  diat  a  check 
being  deposited  is  uncollectible  based  on  its 
reasonable  belief  that  the  depositor  is 
engaging  in  kiting  activity.  Reasonable  belief 
as  to  the  insolvency  or  pending  insolvency  of 
the  drawer  of  the  check  or  the  drawee  bank 
and  that  the  checks  will  not  be  paid  may  also 
justify  invoking  this  exception.  In  these  cases, 
the  bank  may  indicato.  as  the  reason  it  is 
invoking  die  exception,  that  the  bank  has 
confidential  information  that  indicates  dut 
die  chedc  might  not  be  paid. 

The  Board  has  included  a  reasonable  cause 
exception  notice  as  a  modd  form  to 
Appendix  C  (C-13A).  The  aodd  notioe 
indudes  a  number  of  reasons  for  which  this 
exoeptkin  may  be  invoked.  The  Boeid  does 
not  intend  to  provide  a  comprehensive  list  of 
reasons  for  which  this  exceptiaa  auy  be 
invoked:  another  reason  that  does  not  appear 
on  the  modd  notice  Duy  be  used  OS  the  basis 
for  extending  a  hold,  if  the  reason  satisfies 
the  conditions  for  invoking  this  exception.  A 
depositary  bonk  may  invoke  die  reasonable 
cause  exception  based  on  a  camhinatian  of 
factora  that  ^ve  rise  to  a  reasonable  caaae  to 
doubt  die  collectibUify  of  a  check.  In  diaee 
cases,  the  bank  ehould  disdose  the  primaiy 
reasons  for  which  the  exception  was  mvoked 
in  accordance  with  paragraph  (g)  of  Ihia 
section. 

The  regulation  provides  that  the 
determination  that  a  check  is  uncollectible 
shall  not  be  based  on  a  dass  of  checks  or 
persons.  For  •ifampl*.  a  depodtery  bonk 
cannot  invoke  this  axoeptioB  simpfy  because 
the  check  is  drawn  on  a  paying  bode  in  a 
rural  area  and  the  depositaiy  hank  knows  it 
will  not  have  the  oppwtunify  to  leara  of 
nonpayment  of  that  check  before  foods  aiust 
be  mode  available  under  the  availabiUty 
schedules.  Similarly,  a  depositary  bank 
cannot  invoke  the  reasonable  cause 
exception  based  00  the  race  or  netiond 
origin  of  the  depositar. 

If  a  depositaiy  bonk  invokes  this  exception 
with  respect  to  s  particular  check  and  does 
not  provide  a  written  notioe  to  the  depositor 
at  the  time  of  deposit  the  depositary  bank 
may  not  assess  any  overdraft  fee  (such  as  an 
NSF  charge)  or  charge  interest  for  use  of 
overdraft  credit  if  the  check  is  paid  by  the 
paying  bank  and  tfaeee  charges  would  not 
have  occuired  had  the  exception  not  been 
invoked.  A  bank  may  assess  an  overdraft  fee 
under  these  drcumstanoes,  however,  if  it 
provides  notioe  to  the  customer,  in  the  notice 
of  exception  required  by  paragraph  (g)  of  this 
section,  that  the  fee  may  be  subject  to  refund, 
and  refunds  the  charges  upon  die  request  of 
the  customer.  The  notice  must  state  diet  the 


19472  Federal  Regigter  /  Vol.  53.  No.  103  f  Friday.  May  27.  1988  /  Rules  and  Regulationg 


Fedwal  Register  /  Vol.  53.  No.  103  /  Friday.  May  27.  1988  /  Rules  and  Regulations 19473 


customer  may  be  entitled  to  a  refund  of  any 
overdraft  fees  that  are  assessed  if  the  check 
being  held  is  paid,  and  indicate  where  such 
requests  for  a  refund  of  overdraft  fees  should 
be  directed. 

(f)  Emergency  conditions.  Certain 
emergency  conditions  may  arise  that  delay 
the  collection  or  return  of  checks,  or  delay  the 
procesaing  and  updating  of  customer 
accounts.  In  the  circumstances  specified  in 
dtis  paragraph,  the  depositary  bank  may 
extend  the  holds  that  are  placed  on  deposits 
of  local  and  nonlocal  checks  that  are  affected 
by  such  delays,  if  the  bank  exercises  such 
diligence  as  the  circumstances  require.  For 
example,  if  a  bank  leams  that  a  check  has 
been  delayed  in  the  process  of  collection  due 
to  severe  weather  conditions  or  other  causes 
beyond  its  control,  an  emergency  condition 
covered  by  this  section  may  exist  and  the 
bank  may  place  a  hold  on  the  check  to  reflect 
the  delay.  In  cases  where  the  emergency 
conditions  exception  does  not  apply,  as  in  the 
case  of  next-day  checks  under  i  229.10(c],  the 
depositary  bank  may  not  be  Uable  for  a  delay 

.  in  making  funds  available  for  withdrawal  if 
the  delay  is  due  to  a  bona  fide  error  such  as 
an  unavoidable  computer  malfunction. 

(g)  Notice  of  exception.  If  a  depositary 
bank  invokes  any  of  the  safeguard  exceptions 
to  the  schedules  listed  above,  other  than  the 
new  account  exception,  and  extends  the  hold 
on  a  deposit  beyond  the  time  periods 
permitted  in  H  229.ia  229.11,  and  229.12,  it 
must  provide  a  notice  to  its  customer  stating 
the  customer's  account  number,  the  date  of 
deposit  the  reason  the  exception  was 
invoked,  and  the  day  funds  will  be  available 
for  wididrawaL 

The  requirement  that  the  notice  state  the 
day  the  funds  shall  be  made  available  may 
be  satisfied  if  the  notice  identifies  the  date 
the  deposit  is  received  and  information 
sufficient  to  indicate  when  funds  will  be 
available  and  the  amounts  that  will  be 
available  at  those  times.  For  example,  for  a 
deposit  involving  more  than  one  check,  the 
bank  need  not  provide  a  notice  that  discloses 
when  fimds  frcMn  each  individual  check  in  (he 
deposit  will  be  available  for  withdrawal: 
instead,  the  bank  may  provide  a  total  dollar 
amount  for  each  of  the  time  periods  when 
funds  will  be  available,  or  provide  the 
customer  with  an  explanation  of  how  to 
detennine  the  amount  of  the  deposit  that  wiU 
be  held  and  when  the  funds  will  be  available 
for  deposit  Appendix  C  (C-13]  contains  a 
model  form  of  this  exception  notice. 

For  deposits  made  in  person  to  an 
employee  of  the  depositary  bank,  the  notice 
geiwrally  must  be  given  to  the  person  making 
the  deposit  i.e.  the  "depositor",  at  the  time  of 
deposit  The  depositor  need  not  be  the 
customer  holding  the  account  For  other 
deposita,  such  as  deposits  received  at  an 
ATM.  lobby  deposit  box  night  depository,  or 
through  the  mail  notice  must  be  mailed  to  the 
customer  not  later  than  the  close  of  the 
business  day  following  the  banking  day  on 
which  the  deposit  was  made. 

Notice  to  the  customer  also  may  be 
provided  at  a  later  time,  if  the  facts  upon 
which  the  determination  to  invoke  the 
exception  do  not  become  known  to  the 
depoeitary  bank  until  after  notice  would 
otherwise  have  to  be  given.  In  these  cases. 


the  bank  must  mail  the  notice  to  the  customer 
as  soon  as  practicable,  but  not  later  than  the 
business  day  following  the  day  the  facts 
become  known.  A  bank  is  deemed  to  have 
knowledge  when  the  facts  are  brought  to  the 
attention  of  the  person  or  persons  in  the  bank 
responsible  for  making  the  determination,  or 
when  the  facts  would  have  been  brought  to 
their  attention  if  the  bank  had  exercised  due 
diligence. 

If  the  depositary  bank  extends  the  hold 
placed  on  a  deposit  due  to  an  emergency 
condition,  the  notice  requirement  generally 
applies;  however,  the  regulation  provides  that 
the  bank  need  not  provide  a  notice  if  the 
funds  would  be  available  for  withdrawal 
before  the  notice  must  be  sent  For  example, 
if  on  the  last  day  of  a  hold  period  the 
depositary  bank  experiences  a  computer 
failure  and  customer  accounts  cannot  be 
updated  in  a  timely  fashion  to  reflect  the 
funds  as  available  balances,  notices  are  not 
required  if  the  funds  are  made  available 
before  the  notices  must  be  sent 

A  depositary  bank  must  retain  a  record  of 
each  notice  of  a  reasonable  cause  exception 
for  a  period  of  two  years,  or  such  longer  time 
as  provided  in  the  record  retention 
requirements  of  §  229.21.  This  record  must 
contain  a  brief  description  of  the  facts  on 
which  the  depositary  bank  based  its 
judgment  that  there  was  reasonable  cause  to 
doubt  the  collectibility  of  a  check.  In  many 
cases,  such  as  where  the  exception  was 
invoked  on  the  basis  of  a  notice  of 
nonpayment  received,  the  record  requirement 
may  be  met  by  retaining  a  copy  of  the  notice 
sent  to  the  customer.  In  other  cases,  such  as 
where  the  exception  was  invoked  on  the 
basis  of  confidential  information,  a  further 
description  to  the  facts,  such  as  insolvency  of 
drawer,  should  be  included  in  the  record. 

(h)  A  vailability  of  deposits  subject  to 
exceptions.  If  a  depositary  bank  invokes  any 
exception  other  than  the  new  account 
exception,  the  bank  may  extend  the  time 
within  which  funds  must  be  made  available 
under  the  schedule  by  a  reasonable  period  of 
time.  This  provision  establishes  that  an 
extension  of  up  to  four  business  days  is  a 
reasonable  period.  Under  certain 
circumstances,  however,  a  longer  extension 
of  the  schedules  may  be  reasonable.  In  these 
cases,  the  burden  is  placed  on  the  depositary 
bank  to  establish  that  a  longer  period  is 
reasonable. 

For  example,  assume  a  bank  extended  the 
hold  on  a  check  deposit  by  four  business 
days  based  on  its  reasonable  cause  to  believe 
that  the  check  is  uncollectible.  If.  on  the  day 
before  the  extended  hold  is  scheduled  to 
expire,  the  bank  receives  a  notification  bom 
the  paying  bank  that  the  check  is  being 
returned  unpaid,  the  bank  may  determine 
that  a  longer  hold  is  warranted,  if  it  decides 
not  to  charge  back  the  customer's  account 
based  on  the  notification.  If  the  bank  decides 
to  extend  the  hold,  the  bank  must  send  a 
second  notice,  in  accordance  with  paragraph 
(g)  of  this  section,  indicating  the  new  date 
that  the  funds  will  be  avaUable  for 
withdrawal. 

With  respect  to  certain  checks  subject  to 
the  next-day  (or  second-day)  availabihty 
requirement  the  depositary  bank  may  extend 
the  time  funds  must  be  made  available  for 


withdrawal  under  the  reasonable  cause 
exception  by  a  reasonable  period  beyond  the 
delay  that  wouM  have  been  permitted  under 
the  regulation  had  the  checks  not  been 
subject  to  the  next-day  availability 
requirement  Thus,  for  a  check  drawn  on  a 
Federal  Reserve  Bank  or  Federal  Home  Loan 
Bank,  or  a  cashier's,  certified,  or  teller's 
check,  the  additional  hold  is  added  to  the 
local  or  nonlocal  schedule  that  would  apply 
based  on  the  location  of  the  paying  bank. 

Four  business  days,  in  addition  to  the  time 
period  provided  in  the  schedule,  should 
provide  adequate  time  for  the  depositary 
bank  to  learn  of  the  nonpayment  of  virtually 
all  checks  that  are  returned. 

In  the  case  of  the  application  of  the 
emergency  conditions  exception,  the 
depositary  bank  may  extend  the  hold  placed 
on  a  check  by  not  more  than  a  reasonable 
period  following  the  end  of  the  emergency  or 
the  time  funds  must  be  available  for 
withdrawal  under  |9  229.11  or  229.12, 
whichever  is  later. 

This  provision  does  not  apply  to  holds 
imposed  under  the  new  account  exception. 
Under  that  exception,  the  maximum  time 
period  within  which  funds  must  be  made 
available  for  withdrawal  is  specified  for 
deposits  that  generally  must  be  accorded 
next-day  availability  under  S  229.10.  This 
subpart  does  not  specify  the  maximum  time 
period  within  which  the  proceeds  of  local  and 
nonlocal  checks  must  be  made  available  for 
withdrawal  during  the  new  account  period. 

Section  229.14    Payment  of  Interest 

(a)  In  general  This  section  requires  that  a 
depositary  bank  begin  accruing  interest  on 
interest-bearing  accounts  not  later  than  the 
day  on  which  the  depositary  bank  receives 
credit  for  the  funds  deposited*  A  depositary 
bank  generally  receives  credit  on  checks 
within  one  or  two  days  following  deposit.  A 
bank  receives  credit  on  a  cash  deposit  an 
electronic  payment,  and  the  deposit  of  a 
check  that  is  drawn  on  the  depositary  bank 
itself  on  the  day  the  cash,  electronic  payment 
or  check  is  received.  In  the  case  of  a  deposit 
at  a  nonproprietary  ATM,  credit  is  generally 
received  on  the  day  the  bank  that  operates 
the  ATM  credits  the  depositary  bank  for  the 
amount  of  the  deposit 


*  This  section  implements  section  806  of  the  Act 
(12  U.S.C  4006).  The  Act  keys  tiie  requirement  to 
pay  interest  to  the  time  the  depositary  bank 
receives  "provisional  credit"  for  a  check, 
"l^visional  credit"  is  a  tenn  used  in  the  U.CC  that 
la  derived  from  the  Code'i  concept  of  "provisional 
settlement."  (See  U.CC  If  4-211  and  4-213.) 
nwiiional  credit  ii  credit  tliat  is  lubject  to  charge- 
back if  the  check  is  returned  unpaid:  once  tlie  check 
U  finally  paid,  the  ri^l  to  charge  back  expiiei  and 
the  provisional  credit  t>ecomet  "final." 

Under  Subpart  C  a  paying  bank  no  longer  has  an 
automatic  right  to  charge  back  credits  given  in 
settlement  of  a  check,  and  the  concept  of 
provisional  settlement  is  no  longer  useful  and  has 
been  eliminated  by  the  regulation.  Accordingly,  this 
•ectioa  uses  the  term  "credit"  rather  tlun 
"provisional  credit"  and  this  section  applies 
regardlssi  of  whether  a  credit  would  be  provisional 
or  final  under  the  U.CC  "Credit"  does  not  inchide  a 
bookkeeping  entry  (sometimes  referred  to  as 
"deferred  credit")  that  does  not  represent  funds 
actually  avaUable  for  the  bank's  use. 


Because  "account"  includes  only 
transaction  accounts,  other  interest-bearing 
accounts  of  the  depositary  bank,  such  as 
money  market  deposit  accounts,  savings 
deposits,  and  time  deposits,  are  not  subject  to 
this  requirement:  however,  a  bank  may 
accrue  interest  on  such  deposits  in  the  same 
way  that  it  accrues  interest  under  this 
paragraph  for  simplicity  of  operation.  The 
Board  intends  the  term  "interest"  to  refer  to 
payments  to  or  for  the  accoimt  of  any 
customer  as  compensation  for  the  use  of 
funds,  but  to  exclude  the  absorption  of 
expenses  incident  to  providing  a  normal 
banking  function  or  a  bank's  forbearance 
from  charging  a  fee  in  connection  with  such  a 
service.  (See  12  CFR  217.2(d).)  Thus,  earnings 
credits  often  applied  to  corporate  accounts 
are  not  interest  payments  for  the  purposes  of 
this  section. 

It  may  be  difficult  for  a  depositary  bank  to 
track  which  day  the  depositary  bank  receives 
credit  for  specific  checks  in  order  to  accrue 
interest  properly  on  the  account  to  which  the 
check  la  deposited.  This  difficulty  may  be 
pronounced  if  the  bank  uses  different  means 
of  collecting  checks  based  on  the  time  of  day 
the  check  is  received,  the  dollar  amount  of 
the  check,  and/or  the  paying  bank  to  which  it 
must  be  sent.  'Thus,  for  the  purpose  of  the 
interest  aocrual  requirement  a  bank  may  rely 
on  an  availability  schedule  from  its  Federal 
Reserve  Bank,  Federal  Home  Loan  Bank,  or 
correspondent  to  determine  when  the 
depositary  bank  receives  credit  If 
availability  is  delayed  beyond  that  specified 
in  the  avaUability  schedule,  a  bank  may 
charge  back  interest  erroneously  accrued  or 
paid  on  the  basis  of  that  schedule. 

This  paragraph  also  permits  a  depositary 
bank  to  accnie  interest  on  checks  deposited 
to  all  of  its  interest-bearing  accounts  based 
on  when  the  bank  receives  credit  on  all 
checks  sent  for  payment  or  collection.  For 
example,  if  a  bank  receives  credit  on  20 
percent  of  the  funds  deposited  in  the  bank  by 
check  as  of  the  business  day  of  deposit  (e.g., 
"on  us"  checks),  70  percent  as  of  the  business 
day  follo%ving  deposit  and  10  percent  on  the 
second  biuiness  day  following  deposit  the 
bank  can  apply  these  percentages  to 
determine  the  day  interest  must  begin  to 
accrue  on  check  deposits  to  all  interest- 
bearing  accounts,  regardless  of  when  the 
bank  received  credit  on  the  funds  deposited 
in  any  particular  account  Thus,  a  bank  may 
begin  accruing  interest  on  a  uniform  basis  for 
all  interest-bearing  accounts,  without  the 
need  to  track  the  type  of  check  deposited  to 
each  account 

This  section  is  not  intended  to  limit  a 
policy  of  a  depositary  bank  that  provides  that 
interest  only  accrues  on  balances  that  exceed 
a  specified  amount  or  on  the  minimtim 
balance  maintained  in  the  account  during  a 
given  period,  provided  that  the  balance  is 
determined  based  on  the  date  that  the 
depositary  bank  receives  credit  for  the  funds. 
This  section  is  also  not  intended  to  limit  any 
policy  providing  that  interest  accrues  sooner 
than  required  l^  this  paragraph. 

(b)  Spedal  rule  for  credit  unions.  This 
provision  implementa  a  requirement  in 
section  806(b).  and  provides  an  exemption 
from  the  payment  of  interest  requirements  for 
credit  unions  that  do  not  begin  to  accnie 


interest  or  dividends  on  their  customer 
accounts  until  a  later  date  than  the  day  the 
credit  union  receives  credit  for  those 
deposits,  including  cash  deposits.  These 
credit  unions  are  exempt  from  the  payment  of 
interest  requirements,  as  long  as  they  provide 
notice  of  their  interest  accrual  policies  in 
accordance  with  1 229.16(d).  For  example,  if  a 
credit  union  has  a  policy  of  computing 
interest  on  all  deposits  received  by  the  10th 
of  the  month  from  the  first  of  that  month,  and 
on  all  deposits  received  after  the  10th  of  the 
month  from  the  first  of  the  next  month,  that 
policy  is  not  superseded  by  this  regulation,  if 
the  credit  union  provides  proper  disclosure  of 
this  policy  to  its  customers. 

The  Act  limits  this  exemption  to  credit 
unions;  other  types  of  banks  must  comply 
with  the  payment  of  interest  requirements.  In 
additioa  credit  unions  that  compute  interest 
from  the  day  of  deposit  or  day  of  credit 
should  not  change  their  existing  practices  in 
order  to  avoid  compliance  with  the 
requirement  that  interest  accrue  from  the  day 
the  credit  union  receives  credit 

(c)  Exception  for  checks  returned  unpaid. 
This  provision  is  based  on  section  e06(c)  of 
the  Act  (12  U.S.C.  4005(c))  and  provides  that 
interest  need  not  be  paid  on  funds  deposited 
in  an  interest-bearing  account  by  check  that 
has  been  returned  unpaid,  regardless  of  the 
reason  for  return. 

Section  229. 15    Genera]  Disclosure 
Requirements 

(a)  Form  of  disclosures.  This  paragraph 
sets  forth  the  general  requirements  for  the 
disclosures  required  under  Subpart  E  All  of 
the  disclosures  must  be  given  in  a  clear  and 
conspicuous  manner,  must  be  in  writing,  and, 
in  most  cases,  must  be  in  a  form  the  customer 
may  keep.  Disclosures  posted  at  locations 
where  employees  accept  consumer  deposits, 
at  ATMs,  and  on  preprinted  deposit  slips 
need  not  be  in  a  form  that  the  customer  may 
keep.  Appendix  C  of  the  regulation  contains 
model  forms,  clauses,  and  notices  to  assist 
banks  in  preparing  disclosures. 

Disclosures  concerning  availability  must  be 
grouped  together  and  may  not  contain  any 
information  that  is  not  related  to  the 
disclosures  required  by  this  subpart 
Therefore,  banks  may  not  intersperse  the 
required  disclosures  «vith  other  accoimt 
disclosures,  and  nuy  not  include  other 
account  information  that  is  not  related  to 
their  availability  policy  within  the  text  of  the 
required  disclosures.  Banks  may,  however, 
include  information  that  is  related  to  their 
availability  policies.  For  example,  a  bank 
may  inform  its  customers  that  even  when  the 
bank  has  already  made  funds  available  for 
withdrawal,  the  customer  is  responsible  for 
any  problem  with  the  deposit  such  as  the 
return  of  a  deposited  check. 

The  regulation  does  not  require  that  the 
disclosures  be  segregated  from  other  account 
terms  and  conditions.  For  example,  banks 
may  include  the  disclosure  of  their  specific 
availability  policy  in  a  booklet  or  pamphlet 
that  sets  out  all  of  the  terms  and  conditions 
of  the  bank's  accounts.  The  required 
disclosures  must  however,  be  grouped 
together  and  highlighted  or  identified  in  some 
manner,  for  example,  by  use  of  a  separate 
heading  for  the  disclosures,  such  as  "When 
Deposits  are  Available  for  Withdrawal" 


(b)  Uniform  reference  to  day  of 
availability.  This  paragraph  requires  banks 
to  disclose  in  a  unifonn  manner  when 
deposited  funds  will  be  available  for 
withdrawal.  Banks  must  disclose  when 
deposited  funds  are  available  for  withdrawal 
by  stating  the  business  day  on  which  the 
customer  may  begin  to  withdraw  funds.  The 
business  day  funds  will  be  available  must  be 

disclosed  as  "the business  day  after" 

the  day  of  deposit  or  substantially  similar 
language.  The  biuiness  day  of  availability  is 
determined  by  counting  the  number  of 
business  days  starting  with  the  business  day 
following  the  banking  day  on  which  the 
deposit  is  received,  as  determined  under 

1 229.19(a),  and  ending  writh  the  business  day 
on  which  the  customer  may  begin  to 
withdraw  funds.  For  example,  a  bank  that 
imposes  delays  of  four  intervening  business 
days  for  nonlocal  checks  must  describe  those 
checks  as  being  available  on  "the  fifth 
business  day  after"  the  day  of  the  deposit 

(c)  Multiple  accounts  and  multiple  account 
holders.  This  paragraph  clarifies  that  banks 
need  not  provide  multiple  disclosures  under 
the  regulation.  A  single  disclosure  to  a 
customer  that  holds  multiple  accounts,  or  a 
single  disclosure  to  one  of  the  account 
holders  of  a  jointly  held  account  satisfies  the 
disclosure  requirements  of  the  regulation. 

(d)  Dormant  or  inactive  accounts.  This 
paragraph  makes  clear  that  banks  need  not 
provide  disclosure  of  their  specific 
availability  policies  to  customers  that  hold 
accounts  that  are  either  dormant  or  inactive. 
The  determination  that  certain  accounts  are 
dormant  or  inactive  must  be  made  by  the 
bank.  If  a  bank  considers  an  account  dormant 
or  inactive  for  purposes  other  than  this 
regulation  and  no  longer  provides  statements 
and  other  mailings  to  an  account  for  this 
reason,  such  an  account  is  considered 
dormant  or  inactive  for  purposes  of  this 
regulation. 

Section  229.16    Specific  Availability  Policy 
Disclosure 

(a)  General  This  section  describes  the 
information  that  must  be  disclosed  by  banks 
to  comply  with  SS  229.17  and  229.18(d),  which 
require  that  banks  furnish  notices  of  their 
specific  policy  regarding  availabihty  of 
deposited  funds.  The  disclosure  provided  by 
a  bank  must  reflect  the  availability  policy 
followed  by  the  bank  in  most  cases,  even 
though  a  bank  may  in  some  cases  make  funds 
available  sooner  or  impose  a  longer  delay. 

(b)  Content  of  specific  policy  disclosure. 
This  paragraph  sets  forth  the  items  that  must 
be  included,  as  applicable,  in  a  bank's 
specific  availability  policy  disclosure.  The 
information  that  must  be  disclosed  by  a 
particular  bank  will  vary  considerably 
depending  upon  the  bank's  availabili^ 
policy.  For  example,  a  bank  that  makes 
deposited  funds  available  for  withdrawal  on 
the  business  day  following  the  day  of  deposit 
need  simply  disclose  that  deposited  funds 
will  be  available  for  withdrawal  on  the  first 
business  day  after  the  day  of  deposit  the 
bank's  business  days,  and  when  deposits  are 
considered  received. 

On  the  other  hand,  a  bank  that  has  a  policy 
of  routinely  delaying  on  a  blanket  basis  the 
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time  when  deposited  funds  are  available  for 
withdrawal  would  have  a  more  detailed 
disclosure.  Such  blanket  hold  policies  mi^t 
be  for  the  maxinium  time  allowed  under  the 
federal  law  or  might  be  for  shorter  perioda. 
These  banks  must  disclose  the  types  of 
deposits  that  will  be  subfect  to  delays,  how 
the  customer  can  determine  the  type  of 
deposit  being  made,  and  the  day  that  funds 
from  each  type  of  deposit  will  be  available 
for  withdrawal. 

Sane  banks  may  have  a  combination  of 
next-day  availabiUty  and  blanket  delays.  For 
example,  a  bank  may  provide  next-day 
availability  for  all  depoaitB  except  for  one  or 
two  categories,  such  as  deposits  at 
nonpcofKietafy  ATMs  and  nonlocal  personal 
checks  over  a  specified  dollar  amount  The 
bank  wohU  daacribe  the  categories  that  an 
subject  to  delays  in  availability  and  tell  the 
custoncr  whan  each  category  would  be 
available  far  witkdrawaL  and  state  that  other 
deposits  will  be  available  for  withdrawal  on 
the  fint  baainess  day  after  the  day  of  deposit 
Sifflilariy.  a  bank  that  provides  availability 
on  the  second  business  day  for  moat  of  its 
deposits  would  need  to  identify  the 
categohes  of  depoaits  which,  under  the 
regulation,  are  subject  to  next-day 
availability  and  state  that  all  other  deposits 
will  be  available  on  the  second  business  day. 

Because  aiany  banks'  availability  poUdes 
may  be  coBBplex.  banks  must  give  a  brief 
sununary  of  its  policy  at  the  beginning  of  the 
disdoson.  In  addition,  the  bank  must 
desoribe  aaqr  dicamatanees  when  actual 
availability  may  be  longer  than  the  schedules 
disclosed.  Svch  ciccumstances  would  arise. 
for  «va"«pi^  when  the  bank  invokes  one  at 
the  exoeplioos  set  forth  in  {  228.13  of  the 
regiilation,  or  when  the  bonk  delays  or 
extends  the  time  indien  deposited  fonds  an 
availabb  for  withdrawal  up  to  the  time 
perioda  allowed  by  the  regulation  on  a  caae- 
by-case  basis.  Also,  a  bank  that  must  make 
certain  checks  available  faster  under 
Appendix  B  (ndaction  of  sclwdttles  for 
certain  noidocal  checks)  must  state  that  some 
check  depoaite  wiU  be  available  for 
withdrawal  sooaar  because  of  special  rules 
and  that  a  Uat  of  the  pertinent  rooting 
numben  is  available  upon  request 

The  busiiiesa  day  cut-off  time  used  by  the 
bank  nniat  ba  discloaed  and  if  some  locations 
have  difianat  cat-off  tines  the  bank  must 
note  this  in  die  discloeure  and  state  the 
earliest  time  that  might  apply.  A  bank  need 
not  list  all  of  the  different  cut-off  times  that 
might  apply. 

A  bank  taking  advantage  of  the  extended 
time  period  for  making  d^wsits  at 
nonpraprietaty  ATMs  available  for 
withdrawal  under  1 229.11(d)  must  explain 
this  in  (he  iniliai  disclosure.  In  addition,  the 
bank  moat  provide  a  1st  ton  ar  with  the 
initial  (fisdosure)  of  either  the  bank's 
propiietaiy  AlMs  or  Ihoae  AIMs  that  ace 
nonproprietary  at  wUdi  caatomen  m^ 
make  deposits.  As  an  attetnadve  to  providing 
such  a  Hat.  the  bank  may  label  all  flf  its 
proprietary  ATi'i  with  (ha  beak's  name  and 
state  in  the  bafllal  (fiaclosun  that  tba  has 
been  done.  Sbidlaily,  a  bank  taking 
advantage  of  the  caah  wilVhiisiiil  Ihnitatioas 
of  If  128.n(bX2)  and  22at32(d),  or  the 
provision  in  i  229.19(e)  allowing  hdds  to  be 


placed  on  other  depoaits  when  a  deposit  is 
made  or  a  check  is  cashed,  must  explain  this 
in  the  initial  diadosura. 

(c)  Longer  delays  on  a  case-by-case 
basis. — (1)  Notice  in  specific  policy 
disclosure.  Banks  that  make  deposited  funds 
available  for  withdrawal  sooner  than 
required  by  the  regulation — for  example, 
providing  their  customers  with  immediate  or 
next-day  availability  for  deposited  funds — 
and  delay  the  time  when  funds  are  available 
for  withffrawal  only  from  time  to  time 
determined  on  a  case-by-case  basis  must 
provide  notice  of  this  in  their  specific 
availability  policy  disclosure.  This  paragraph 
outlines  the  requirements  for  that  notice. 

In  addition  to  stating  what  their  specific 
availability  policy  is  in  most  cases,  banks 
that  may  delay  or  extend  the  time  when 
deposits  an  available  on  a  case-by-case 
basis  must:  state  that  from  time  to  time  funds 
may  be  available  for  withdrawal  later  than 
the  time  periods  in  their  specific  policy 
disdosun;  disclose  the  latest  time  that  a 
customer  may  have  to  wait  for  deposited 
funds  to  be  available  for  withdrawal  when  a 
case-by-case  hold  is  placed;  state  that 
customers  will  be  notified  when  availability 
of  a  deposit  is  delayed  on  a  case-by-case 
,  basis:  and  advise  customers  to  ask  if  they 
need  to  be  sure  of  the  availability  of  a 
particular  deposit 

A  bank  that  imposes  ddays  on  a  case-by- 
case  basis  is  still  subject  to  the  availability 
requirements  of  this  regulation.  If  the  bank 
imposes  a  delay  on  a  particular  deposit  that 
is  not  longer  than  the  availability  required  by 
S9  229.11  or  229.12  for  local  and  nonlocal 
checks,  the  reason  for  the  delay  need  not  be 
based  on  the  exceptions  provided  in  S  229.13. 
ff  the  delay  exceeds  the  time  periods 
permitted  under  il  229.11  or  229.12,  however, 
then  il  must  be  baaed  on  an  exception 
provided  in  {  228.13,  and  the  bank  must 
comply  with  the  i  229.13  notice  requirements. 

(2)  Notice  at  time  of  case-by-case  delay.  In 
add^ion  to  induding  the  disdosures  required 
by  paragraph  (c)(1)  of  this  section  in  their 
spcMdfic  availability  policy  disdosura,  banks 
that  delay  or  extend  the  time  period  when 
funds  are  available  for  withdrawal  on  a  case- 
by-case  basis  must  give  customers  a  notice 
when  availability  of  funds  from  a  particular 
deposit  will  be  ddayed  or  extended  beyond 
the  time  when  deposited  funds  are  generally 
available  for  withdrawal.  The  notice  must 
state  that  a  delay  is  being  imposed  and 
indicate  when  the  funds  will  be  available.  In 
addition,  the  notice  must  include  the  account 
number,  the  date  and  amount  of  the  deposit 
and  ttie  amount  of  the  deposit  being  delayed. 

If  notice  of  the  delay  was  not  given  at  the 
time  the  deposit  was  made  and  tiie  bank 
assesses  overdraft  or  ntamed  check  fees  on 
accounts  when  a  case-by-case  hold  has  been 
placed,  the  case-by-case  hold  notice  provided 
to  the  ctutomer  must  include  a  notice 
concerning  ovecdrafl  or  returned  check  fees. 
The  notice  must  state  that  the  cuatomer  may 
be  entitled  to  a  refund  of  any  overdraft  or 
returned  check  fees  that  result  &t»&  the 
deposited  fimda  not  being  available  ff  the 
check  thatwaa  dqwaited  wos  infact  paid  by 
the  payor  bank,  and  expiate  bnr  to  leqaest  a 
refund  of  any  fees.  fSee  f  22B3S(g)^) 

The  nquinmeBttiuU  the  case-ty-case  hold 
notice  state  the  day  that  funds -will  be  made 


available  for  withdrawal  may  be  met  by 
stating  the  date  or  the  number  of  business 
days  after  deposit  that  the  funds  will  be  - 
made  available.  This  lequirenoit  ia  satiafied 
if  the  notice  provides  information  suffidant  to 
indicate  whrn  funds  will  be  available  and  the 
amounts  that  will  be  available  at  those  times. 
For  example,  for  a  depodt  involving  mon      . 
than  one  chedu  the  bank  need  not  providoa^l 
notice  that  diadoees  when  funds  from  each 
indivMual  item  in  the  deposit  will  be 
available  for  withdrawaL  Instead,  the  bank 
may  provide  a  total  dollar  amount  for  eadi  (rf 
the  time  periods  when  funds  nvill  be  | 

available,  or  provide  the  customer  with  an 
explanation  of  how  to  determine  the  amount 
of  the  deposit  that  will  be  held  and  when  the 
held  funds  will  be  available  for  withdrawaL 

For  deposits  made  in  person  to  an 
employee  of  the  depositary  bank,  the  notice 
generdly  must  be  given  at  the  time  of  the 
deposit  The  notice  at  the  time  of  the  deposit 
must  be  given  to  the  person  making  the 
depodt  that  is,  the  "depositor."  The 
deixMitor  need  not  be  the  customer  holding 
the  account  For  other  deposits,  such  as 
deposits  received  at  an  ATM,  lobby  deposit 
box.  night  depository,  through  the  mail,  or  by 
armored  car,  notice  must  be  mailed  to  the 
customer  not  later  than  the  dose  of  the 
business  day  following  the  banking  day  m    I 
which  the  deposit  was  made.  Notice  to  the 
customer  also  may  be  provided  not  later  than 
the  close  of  the  business  day  following  the 
banking  day  on  which  the  depodt  was  made 
if  the  dedsion  to  delay  availability  is  made 
after  the  time  of  the  deposit 

(3)  Overdraft  and  reitimed  check  fees.  If  a 
depositary  bmk  delays  or  extends  tfie  time 
when  funds  from  a  deponted  check  are 
available  for  withdrawal  on  a  ease-by-case 
basis  and  does  not  provide  a  written  notice  to 
its  (fepositor  at  the  time  of  deposit  the 
depositary  bank  may  not  assess  any  \ 

overdraft  or  returned  check  fees  (such  as  an 
insnfBdent  funds  dmge)  or  charge  interest 
for  use  of  an  overdraft  Mne  of  credit  if  the 
deposited  check  is  paid  by  the  paying  bank 
and  Aese  fees  would  not  have  occurred  had 
the  additional  case-by-case  dday  not  been 
imposed  A  bank  may  assess  an  overdraft  or 
returned  check  fee  nnder  these 
ciraimstanoes.  however,  if  it  provides  notice 
to  the  customer  in  the  notice  required  by 
paragraph  (cH2)  of  this  section  Aat  the  fee     | 
may  be  subject  to  refund,  and  refunds  the 
fees  upon  the  request  of  the  customer  when 
required  to  do  so.  Tlie  notice  must  state  that 
the  customer  may  be  entitled  to  a  refund  of 
any  overdraft  or  returned  check  fees  that  are 
assessed  if  the  deposited  check  is  paid,  and 
indicate  where  such  requests  for  a  refund  of 
overdraft  fees  should  be  directed. 

(d)  Credit  vaioa  notice  of  interest  payment 
policy.  This  paragraph  sets  forth  (he  special 
disdoaun  requirement  for  credit  unions  that 
delay  accKid  of  intend  or  diddendsi  for  all 
cash  and  check  deposits  beyond  the  mte  of 
recdving  provisional  credit  for  checks  being 
depodtad  (The  interest  payment  requirement 
is  set  IbiAin  {  22S.14{a).)  Sodi  credit  union 
an  re(|uired  to  describe  (heir  poli^  with 
resped  to  accrud  of  interast  or  dividends  on 
deposits  in  their  specific  availability  policy 
disdosun. 


Section  229.17   Initial  Disclosures 

(a)  New  accounts.  This  paragraph  requins 
banks  to  provide  a  notice  of  their  availability 
policy  to  all  potential  customera  prior  to 
opening  an  account  The  requirement  of  a 
notice  prior  to  opening  an  account  requires 
banks  to  provide  disdosures  prior  to 
accepting  a  deposit  to  open  an  account 
Disdosures  must  be  given  at  the  time  the 
bank  accepts  an  initial  deposit  regardless  of 
whether  the  bank  has  opened  the  account  yet 
for  the  customer.  If  a  bank,  however,  receives 
a  written  request  by  mail  from  a  person 
asking  that  an  account  be  opened  and  the 
request  indudes  an  initid  deposit  the  bank 
may  open  the  account  with  the  deposit 
provided  the  bank  mails  the  required 
disdosures  to  the  customer  not  later  than  the 
business  day  following  the  banking  day  on 
which  the  bank  receives  the  deposit 
Similarly,  if  a  bank  receives  a  telephone 
request  firom  a  customer  asking  that  an 
accoimt  be  opened  with  a  transfer  bom  a 
separate  account  of  the  customer's  at  the 
bank,  the  disdosun  may  be  mailed  not  later 
than  the  business  day  following  the  banking 
day  of  the  request 

(b)  Existing  accounts.  This  section  requires 
banks  to  send  a  notice  of  their  specific  policy 
with  respect  to  the  availability  of  deposited 
funds  to  all  existing  account  holden  in  the 
first  scheduled  mailing  to  such  customera 
occurring  after  September  1. 198&  The  notice 
must  be  sent  not  later  than  Odober  31, 1988. 
Thus,  banks  must  indude  a  notice  in  the  fint 
statement  mailed  to  customera  after 
September  1, 1988,  unless,  prior  to  the  mailing 
of  this  statement  the  bank  has  provided  a 
notice  to  its  customera  of  its  availability 
policy  that  meets  the  requirements  of 

{  229.18.  A  bank  that  has  provided 
availability  policy  disdosures  to  its 
customers,  either  under  a  state  law  or  as  a 
matter  of  bank  practices  or  policy,  need  not 
provide  disdosures  under  this  section  if  the 
disdosures  that  were  previously  given 
comply  with  the  requirements  of  this 
regdation.  A  bank  may  disdose  both  its 
pnsent  policy  and  its  policy  for  September  1, 
1990.  and  beyond  in  a  single  notice. 

The  notice  of  specific  policy  may  be  sent 
alone  in  a  separate  mailing,  instead  of  with 
an  account  statement  provided  the  mailing  is 
made  prior  to  the  firat  statement  mailing  on 
the  account  after  September  1, 1988.  Banks 
may  not  furnish  the  required  notice  to 
customera  by  induding  the  notice  with 
promotional  material,  such  as  a  solicitation 
for  hedth  or  hospitalization  insurance,  unless 
that  materid  is  included  with  the  account 
statement  A  bank  is  permitted  to  provide  the 
notice  by  furnishing  the  customer  with  a 
booklet  or  pamphlet  that  describes  the  terms 
and  conditions  of  the  bank's  accounts 
generally.  The  bank,  however,  must  then 
dired  the  ciutomer's  attention  to  the 
disdosuns  required  by  ibis  section  by.  for 
example,  use  of  a  spedd  insert  or  a  letter. 

U  a  customer  has  requested  that  the  bank 
not  mail  any  hiformation  regarding  the 
account  the  bank  need  not  make  a  spedd 
maiHufl  that  indudos  the  disdosun  of  the 
bank's  specific  availability  policy.  The 
disdosun  shodd  be  made  available  to  the 
customer  in  accordance  with  the  customer's 
instructions  to  the  bank  for  statements  and 
other  account  information. 


Section  229.18   Additional  Disclosure 
Requirements 

(a)  Deposit  slips.  This  paragraph  requins 
banks  to  indude  a  notice  on  dl  pnprinted 
deposit  slips.  The  deposit  slip  notice  need 
ody  state,  somewhen  on  the  front  of  the 
deposit  slip,  that  deposits  may  not  be 
available  for  imni^sdiate  withdrawd.  The 
notice  is  nquired  ody  on  preprinted  deposit 
slips — those  printed  with  the  customer's 
account  number  and  name  and  furnished  by 
the  bank  in  nsponse  to  a  customer's  order  to 
the  bank.  A  bank  need  not  include  the  notice 
on  deposit  slips  that  are  not  preprinted  and 
supplied  to  the  customer — such  as  counter 
deposit  slips— or  on  those  special  deposit 
slips  provided  to  the  customer  under 

S  229.10(c).  A  bank  is  not  responsible  for 
ensuring  that  the  notice  appear  on  deposit 
slips  that  the  customer  does  not  obtain  bom 
or  through  the  bank. 

This  paragraph  applies  to  preprinted 
deposit  dips  furnished  to  customera  on  or 
after  September  1. 1988.  A  bank  need  not 
mail  deposit  sUps  to  customera  to  replace  the 
customera'  existing  supply,  and  customera  on 
or  may  continue  to  use  any  slips  they  were 
sent  prior  to  September  1, 1988.  In  addition,  a 
bank  may  mail  or  deliver  to  its  customera 
after  September  1, 1988.  preprinted  deposit 
slips  requested  by  the  customera  prior  to 
September  1, 1988,  even  though  the  deposit 
slips  do  not  indude  the  required  notice. 

(b)  Locations  where  employees  accept 
consumer  depoaits.  This  paragraph  describes 
the  statutory  requirement  that  a  bank  post  in 
each  location  where  its  employees  accept 
consumer  deposits  a  notice  of  its  availability 
policy  pertaining  to  consumer  accounts.  The 
notice  that  is  required  must  specifically  state 
the  availability  periods  for  the  various 
deposits  that  may  be  made  to  consumer 
accounts.  The  notice  need  not  be  posted  at 
each  teller  window,  but  the  notice  must  be 
posted  in  a  place  where  consumera  seeking  to 
make  deposits  are  likely  to  see  it  before 
making  their  deposits.  For  example,  the 
notice  might  be  posted  at  the  point  where  the 
line  forms  for  teller  service  in  the  lobby.  The 
notice  is  not  required  at  any  drive-through 
teller  windows  nor  is  it  required  at  night 
depository  locations,  or  at  locations  where 
consumer  deposits  are  not  accepted. 

(c)  Automated  teller  machines.  This 
paragraph  sets  forth  the  required  notices  for 
ATMs.  Paragraph  (c)(1)  provides  that  the 
depositary  bank  is  responsible  for  posting  a 
notice  on  all  ATMs  at  which  deposits  can  be 
made  to  accounts  at  the  depositary  bank.  The 
depositary  bank  may  arrange  for  a  third 
party,  sudi  as  the  owner  or  operator  of  the 
ATM,  to  post  the  notice  and  indemnify  the 
depositary  bank  from  liability  if  the 
depositary  bank  is  liable  under  {  229.21  for 
the  owner  or  oi>erator  failing  to  provide  the 
required  notice. 

The  notice  may  be  posted  on  a  sign,  shown 
on  the  screen,  or  induded  on  deposit 
envelopes  provided  at  the  ATM.  This 
disdosure  must  be  given  before  the  customer 
has  made  the  deposit  Thenfon.  a  notice 
provided  on  the  customer's  deposit  nceipt  or 
appearing  on  the  ATMs  screen  after  the 
customer  has  made  the  deposit  would  not 
satisfy  this  requirement 

Paragraph  (c)(2)  requires  a  depositary  bank 
that  operates  an  off-premises  ATM  from 


which  deposits  are  removed  not  more  than 
two  times  a  week  to  make  a  disdosure  of  tiiis 
fact  on  the  off-premises  ATM.  The  notice 
must  disdose  to  the  customer  the  days  on 
which  deposits  made  at  the  ATM  will  be 
considered  received. 

(d)  Upon  request.  This  paragraph  requires 
banks  to  provide  written  notice  of  their 
specific  availability  poUcy  to  any  person 
upon  that  pereon's  ord  or  written  request 
The  notice  must  be  sent  within  a  reasonable 
period  of  time  following  receipt  of  the 
request 

(e)  Changes  in  policy.  This  paragraph 
requires  banks  to  send  notices  to  their 
customera  when  the  banks  change  their 
availabiUty  policies  with  regard  to  consumer 
accounts.  A  notice  may  be  given  in  any  form 
as  long  as  it  is  dear  and  conspicuous.  If  the 
bank  gives  notice  of  a  change  by  sending  the 
customer  a  complete  new  availability 
disclosure,  the  bank  must  dired  the  customer 
to  the  changed  terms  in  the  disclosure  by  use 
of  a  letter  or  insert  or  by  highlighting  the 
changed  terms  in  the  disclosure. 

Generally,  a  bank  must  send  a  notice  at 
least  30  calendar  days  before  implementing 
any  change  in  its  availability  policy.  If  the 
change  results  in  faster  availability  of 
deposits — for  example,  if  the  bank  changes 
its  availability  for  nodocal  checks  from  the 
fifth  business  day  after  deposit  to  the  fourth 
business  day  after  deposit — ^the  bank  need 
not  send  advance  notice.  The  bank  must 
however,  send  notice  of  the  change  no  later 
than  30  calendar  days  after  the  change  is 
implemented.  A  bank  is  not  required  to  give  a 
notice  when  there  is  a  change  in  Appendix  B 
(reduction  of  scheddes  for  certain  nonlocal 
checks). 

A  bank  that  has  provided  its  customera 
with  a  list  of  ATMs  under  {  229.16(b)(5)  shall 
provide  its  customera  with  an  updated  list  of 
ATMs  once  a  year  if  there  are  dianges  in  the 
list  of  ATMs  previously  disdosed  to  the 
customers. 

Section  229.19   Miscellaneous 

(a)  When  funds  are  considered  deposited. 
The  time  funds  must  be  made  available  for 
withdrawd  under  this  subpart  is  determined 
by  the  day  the  deposit  is  made.  This 
paragraph  provides  niles  to  determine  the 
day  funds  are  considered  deposited  in 
various  circumstances.  Funds  received  at  a 
staffed  teller  station  or  ATM  are  considered 
deposited  when  received  by  the  teller  or 
placed  in  the  ATM.  Funds  mailed  to  the 
depositary  bank  are  considered  deposited  on 
the  banking  day  they  are  received  by  the 
depositary  bank.  The  funds  are  received  by 
the  depositary  bank  at  the  time  the  mail  is 
delivered  to  the  bank,  even  if  it  is  imtially 
delivered  to  a  mail  room,  rather  than  the 
check  processing  area. 

In  addition  to  deposits  at  staffed  facilities, 
at  ATMs,  and  by  mail,  funds  may  be 
deposited  at  a  facility  such  as  a  night 
depository  or  a  lock  box.  A  night  depository 
is  a  receptade  for  receipt  of  deposits, 
typically  used  by  corporate  depositore  when 
the  branch  is  closed.  Funds  deposited  at  a 
night  depository  are  considered  deposited  on 
the  banking  day  the  deposit  is  removed,  and 
the  contents  of  the  deposit  are  accessible  to 
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the  depositary  bank  for  proceMing.  Fbr 
example,  tome  boaiiiesset  depoait  their  fands 
in  a  lodnd  bag  at  the  ni^t  depoaitory  late  in 
the  evening,  and  leluiu  to  nie  bank  the 
foUonving  day  to  open  the  bag.  Other 
depoaitora  may  have  an  agreement  with  their 
bank  that  the  dqmeit  bag  must  be  opened 
under  the  dual  control  of  the  bank  and  the 
depositor,  b  these  cases,  the  funds  are 
considered  deposited  when  the  customer 
returns  to  the  bank  and  opens  the  deposit 
bag. 

A  lock  box  is  a  post  office  box  used  by  a 
corporatiaa  for  the  collection  of  bill  payments 
or  other  ckack  receipts.  The  depositary  bank 
generatty  assiiniai  the  responsibility  for 
r«iUr*im  the  Budl  from  the  lock  ben. 
processing  the  checks,  and  crediting  die 
coiporatian  far  the  amount  of  the  deposit 
Fands  dapositad  through  a  kick  box 
airangenaat  an  oonsideTed  deposited  on  the 
day  the  deposit  is  removed  from  the  lock  box 
and  an  ac fBsaiWn  to  the  depoaitary  bank  far 
proceaslng. 

A  special  praviaion  is  made  for  certain  oB- 
imiinisa  AIMa  Aat  aia  not  serviced  daily. 
Fimds  rlspnsHad  at  soeh  an  ATM  are 
consideteddapaaited  en  the  day  diey  aie 
removed  fram  die  AIM.  if  &•  ATM  is  not 
servioad  aoia  than  two  &naa  each  week. 
Thiapuwialonia  intended  to  addresa  the 
practkaa  at  umm  banks  of  servicing  certain 
remote  ATMs  ttAequantly.  If  a  depositaiy 
bank  appUa*  tUs  piovirion  with  reapact  to  an 
ATM.  a  Dotica  oust  be  posted  at  the  ATM 
infraaiBg  dapoaitors  that  funds  deposited  at 
the  ATM  may  not  be  considered  received  on 
the  day  of  deposit,  in  accordanca  with 
i228Lia. 

This  paragraph  also  provides  that  a  depoait 
reoeirad  on  a  day  that  the  depositary  bank  is 
chiaad.  or  after  the  bank's  cut-off  hour,  may 
be  ooBsidarad  made  on  the  next  banking  day. 
Genetally.  for  purposes  of  the  availability 
sdiednles  of  this  subpart  a  bank  may 
establish  a  cut-off  hour  of  2.-00  pjn.  or  later 
for  receipt  of  deposits  at  its  head  office  or 
branch  offices.  For  receipt  of  deposits  at 
ATMs  or  off-premiaas  facilities,  such  as  night 
depositories  or  lock  boxes,  the  depositary 
bank  may  aatabliah  a  cut-off  hour  of  12iX) 
noon  or  later.  This  earlier  cut-off  for  ATM  or 
off  prirmisas  dqiosits  is  intended  to  provide 
greater  flesdbility  in  the  servicing  of  ATMs 
and  ether  off-premises  facilities. 

DiSamt  cot-off  hours  may  be  established 
for  difieient  types  of  deposits.  For  example,  a 
bank  may  establish  a  2300  pan.  cut-off  for  the 
receipt  of  check  deposits,  but  a  later  cut-off 
for  the  raceipt  of  wire  transfers.  Different  cut- 
off boon  may  also  be  established  fat 
depoaits  ncaived  at  different  locations.  For 
exampia,  a  difiuent  cut-off  may  be 
established  far  ATM  depoaits  than  for  over- 
the-counter  deposits,  or  for  different  teller 
sUtioM  at  th*  same  branch.  With  the 
exception  of  the  tZA>  noon  cut-off  for 
deposits  at  ATMs  and  off-premiso  facilities, 
no  cut-off  hour  for  receifit  of  deposits  for 
purposes  of  this  subpart  can  be  established 
earlier  dian  ZM  pan.  Nevertheless,  a  bank  is 
not  required  to  remain  open  until  2K)0  p.m. 

(b)  Availability  at  start  of  business  day~  tf 
funds  must  be  made  available  for  withdrawal 
on  a  business  day,  the  funds  must  be 
available  for  withdrawal  by  the  later  of  94)0 


ajn.  or  the  time  the  depoeitary  bank's  teller 
facilities,  including  AlMs.  are  avaflabie  for 
cuatomeraoooaotudtfadEnvala.  exoapt  under 
the  special  infe  Car  oaah  withdtawals  set 
forth  in  ||  aftll(bM2)  and  22ftl2(d).  Thus,  if 
a  bankhaa  aa  ATMs  and  ita  branch  fadbties 
are  avaiMila  for  costomar  trsnaactinns 
beginning  at  lOdU  ajiL,  famls  must  be 
availabte  far  cnatBMar  withdrawal  beynning 
at  10A>  ajB.  If  the  bank  has  ATMs  that  are 
avaflabla  M  honra  a  day.  nther  than 
estabttshing  12in  ajn.  as  the  start  ol  the 
business  day.  this  paragraph  sets  OtOO  am.  as 
the  start  of  the  day  with  respect  to  ATM 
withdrawals.  Tha  Board  beUeves  that  diis 
rule  piovides  banks  with  safficient  time  to 
update  dieir  accounting  systems  to  reflect  the 
available  funds  in  customer  accounts  for  diat 
day. 

The  start  of  business  is  deteimined  by  the 
local  time  of  the  branch  or  other  location  of 
the  depositary  bank  at  which  tha  account  is 
maintahied.  For  example,  if  funds  in  a 
custoaar's  acmunt  at  a  west  coast  bank  are 
first  made  available  far  withdrawal  at  the 
start  of  baainess  on  a  given  day,  and  the 
customs r  atteaqita  to  withdraw  the  funds  at 
an  east  coast  ATM.  the  depositary  bank  is 
not  seqaiiad  to  amke  tha  fands  avail^ile  until 
9:00  ajD.  west  coast  time  (12A>  noon  east 
coast  iowV 

(c)  Effaet  on  policies  of  depoeitary  bank. 
This  ishpait  aatabhahea  the  maximum  hold 
that  may  be  ptaced  on  customer  depoaits.  A 
depositary  bank  may  provide  availability  to 
its  customers  In  a  afaortar  time  than 
prescribed  in  tUa  sohpnrt.  A  dopoaitaiy  bank 
may  also  adopt  diffarent  fands  availability 
potides  fior  diffeieut  segments  of  its  customer 
base,  as  long  as  each  policy  meets  the 
schedules  in  the  regulation.  For  example,  a 
bank  may  differentiate  between  its  corporate 
and  consmner  castonets,  or  may  adopt 
different  pohdas  for  its  consumer  customers 
baaed  on  whether  a  cnatomer  has  an 
overdraft  Hne  of  credit  associated  with  the 
account 

This  regulation  does  not  affect  s  depositary 
bank's  ri^  to  accept  or  reject  a  check  for 
deposit  to  diarge  bock  the  customer's 
account  based  on  a  returned  check  or  notice 
of  nonpayment,  or  to  daim  a  refund  for  any 
credit  provided  to  the  customer. 

Nothing  in  the  regulation  requires  a 
depositary  bonk  to  haw  facilities  open  for 
customers  to  make  withdrawals  at  specified 
times  or  on  specified  days.  For  example,  even 
though  the  special  cash  witiidrawa)  rale  set 
forth  in  if  229.11(bK2)  and  229.12(d)  states 
that  a  bank  must  nutke  up  to  tWO  availaMe 
for  cash  withdrawals  no  later  than  5:00  pim. 
on  specific  business  days,  if  a  bank  does  not 
partidpate  in  an  ATM  system  and  does  not 
have  any  teller  windows  open  afor  after  5:00 
pjn..  the  bank  naod  not  Join  an  ATM  system 
or  keep  offices  open.  In  this  case,  tiie  bmk 
compHes  with  this  rule  if  the  funds  that  are 
required  to  be  availaUe  for  cash  withdrawal 
at  5:00  pjn.  on  a  particular  day  are  available 
for  withdrawal  at  the  start  of  businesa  on  the 
following  day.  Similarly,  if  a  depositary  bank 
is  dosed  for  customer  transactions,  indoding 
ATMs,  on  a  day  funds  must  be  made 
available  for  withikawal.  the  regulation  does 
not  require  the  hnnir  tn  open.  • 

The  spedal  cash  withdrawal  rule  in  the 
Ad  recognizes  that  die  $M0  that  must  be 


made  avaiMiie  for  cash  withdrawal  by  6.-00 
p  JB.  on  die  day  spttifiit  in  the  schedule  may 
excoad  a  bank's  daily  AIM  cosh  withdrawal 
limit  aM)  oKpbcilijr  pnividas  that  die  Act  does 
not  mpaiBods  a  boak'a  policy  to  this  regard. 
As  a  rssoit  M  a  bonk  haa  a  paUcy  of  Umitli« 
eash  withdtawak  bom  automatad  teUer 
machines  4d  |3S0  par  day,  the  rsgulation 
would  not  reqidn  tl^at  the  bank  cfispense 
$400  of  the  proceeds  of  the  customer's  deposit 
that  mnal  be  made  available  for  cash 
wItfaAawal  on  that  day. 

Even  thou^  the  Ad  dearly  provides  diat 
the  bank's  ATM  withdrawal  limit  is  not 
superseded  by  the  federal  availability  rules 
on  the  day  funds  must  first  be  made 
available,  the  Act  does  not  spedfically 
pennit  banks  to  limit  cash  withdrawals  at 
ATMs  on  subsequent  days  when  the  entire 
amount  of  the  deposit  must  be  made 
available  for  withdrawal  The  Board  believes 
that  the  rationale  behind  the  Act's  provision 
that  a  bank's  ATM  withdrawal  limit  is  not 
superseded  by  the  requirement  that  funds  be 
made  availabla  for  cash  withdrawal  applies 
on  subsequent  days.  Nothing  in  tha  regulation 
prohibits  a  depoaitary  bonk  from  establishing 
ATM  cosh  withcbawal  limits  that  vary  among 
customers  of  die  bank,  as  long  as  the  limit  is 
not  dependant  on  the  length  of  time  funds 
have  been  in  die  customer's  account 
provided  that  the  pemiissible  hold  haa 
expired. 

A  namber  of  small  bonks,  particularly 
credit  unions,  due  to  lack  of  secure  fadlitiat. 
keep  no  cash  on  their  premises  and  hence 
offer  no  cash  withdrawal  capability  to  their 
customers.  Other  banks  limit  the  amount  of 
cash  on  their  premises  due  to  bonding 
requirements  or  coat  factors,  and 
consequendy  reserve  the  ri^t  to  limit  the 
amount  of  cash  each  customer  can  withdraw 
over-the-counter  on  a  given  day.  For 
example,  some  banks  require  advance  notice 
for  large  cash  withdrawals  fai  order  to  limit 
the  amount  of  cash  needed  to  be  maintained 
on  hand  at  any  time. 

Nothing  in  the  regulation  is  intended  to 
prohibit  a  bank  fawn  limiting  the  amount  of 
cash  that  may  be  withdrawn  at  a  staffed 
teller  statioa  if  the  bank  has  a  policy  limiting 
the  amosut  of  cash  that  may  be  withdrawn, 
and  that  polity  is  applied  equally  to  all 
customers  of  the  bank,  is  boised  on  security, 
operating,  or  bonding  requirements,  and  is 
not  dependent  on  the  lei^  of  time  the  funds 
have  been  in  the  customer's  account  as  long 
as  the  permissible  hold  has  expired.  The 
regulation,  however,  does  not  authorize  such 
policies  if  they  are  otherwise  prohibited  by 
statutory,  regulatory,  or  common  law. 

(d)  Use  afottlcalatsd  avaHability.  A 
depositaiy  bonk  may  provide  availability  to 
its  noncansumer  accounts  on  a  calculated 
avaikbllity  baaia.  Under  eakulated 
availability,  a  spoclflad  percentage  of  funds 
from  chock  deposits  may  be  made  available 
to  the  cnatomer  on  the  next  business  day, 
with  the  remaining  pereontage  deferred  until 
subsoquent  days.  The  deleniiinatiini  of  the 
percentage  of  depooitad  funds  diat  wiU  be 
made  availabie  each  day  is  based  on  the 
ciistonMf's  typical  depoait  nfo  as  determined 
by  a  sample  of  the  custonmt's  depoaits.  Use 
of  calculated  availability  is  peniiitted  only  if, 


on  avenge,  the  availability  terms  that  resnh 
from  the  sample  are  equivalent  to  or  more 
prompt  Oan  the  requirements  of  this  subpart 

(e)  Holds  OB  other  funds.  Section  007(d)  of 
the  Act  (U  U.&C  4008(d))  providea  diat  once 
funds  are  avoUabie  for  withdrawal  under  the 
Act  such  funds  shall  not  be  fronn  solely  due 
to  the  suboaqaant  deposit  of  additional 
checks  that  ore  not  yet  available  for 
withdrawaL  Thia  provision  of  the  Ad  is 
designed  to  piavent  evasion  of  die  Ad's 
avaifabUity  requirements. 

This  paragraph  clarifies  that  if  a  customer 
depoaits  a  check,  the  bank  may  place  a  hold 
on  any  of  the  customer's  fimda  to  die  extent 
that  the  funds  held  do  not  exceed  the  amount 
of  the  check  depoaited.  and  the  total  amount 
of  fimda  held  an  made  available  for 
withdrawal  within  the  times  required  in  this 
subpart  For  example,  if  a  customer  cashes  a 
check  (other  than  an  "on  us"  check)  ovfei^the- 
counter,  the  depositary  bank  may  place  a 
hold  on  any  of  the  customer's  funds  to  the 
extent  that  the  funds  held  do  not  exceed  the 
amount  of  the  check  caahed.  as  long  as  the 
hold  does  not  exceed  the  hiM  that  could  be 
placed  on  the  check  cashed  over-the-cotmter, 
if  the  check  had  been  deposited  in  the 
account 

(f)  Employee  training  and  axnpUance.  The 
Ad  requires  banks  to  take  such  actions  as 
may  be  necessary  to  infbnn  fully  each 
employee  that  poforms  duties  sidijed  to  die 
Act  of  the  requirements  of  the  Act  and  to 
establish  and  maintain  procedures 
reasonably  designed  to  assura  and  monitor 
employee  compliance  with  such 
requirements. 

This  paragraph  requiras  a  bank  to  establish 
procedures  to  ensure  compliance  with  these 
requirements  and  provide  these  procedures  to 
the  employees  responsible  for  carrying  them 
out 

(g)  Effect  of  merger  transaction.  After 
banks  merge,  there  is  often  a  period  of 
adjustment  before  their  operations  are 
consolidated.  This  paragraph  accommodates 
this  adjustment  period  by  allowing  merged 
banks  to  be  treated  as  separate  bulks  for 
purposes  of  this  subpart  for  a  period  of  up  to 
one  year  after  consummation  of  the  merger 
transaction,  except  that  a  customer  of  any 
bank  that  is  a  party  to  the  transaction  that 
has  an  established  account  with  that  bank 
may  not  be  treated  as  a  new  account  holder 
for  any  other  party  to  the  transaction  for 
purposes  of  the  new  account  exception  of 

i  229.13(a],  and  a  deposit  in  any  branch  of 
the  merged  bank  is  considered  deposited  in 
the  bank  for  purposes  of  the  availabiUty 
schedules  in  accordance  with  i  229.19(a). 

This  rule  affects  die  status  of  the  combined 
entity  in  a  number  of  areas.  For  example: 

1.  When  the  resulting  bank  is  a 
"partidpant"  in  a  chedk  dearinghouse 
association  ({  229.2  (y)  and  (1)  and 

I  229.11(bM2)). 

2.  When  an  ATM  is  a  "proprietary  ATM" 
(S  229.2(aa).  i  229.11(d).  and  i  229J2(b)). 

3.  When  a  dieck  is  (hrawn  on  a  bran«ih  of 
die  depositaiy  bank  (|  229.10(cKlHvi)). 
"Merger  transaction"  is  defined  in  i  229.2(t). 

Sectioaa2aJ0   RekOion  to  State  Law 

(a)  bigetmroL  A  number  of  states  have 
enacted  laws  that  govern  when  banks  in 


diose  states  must  make  fimds  available  to 
their  customers.  The  Ad  provides  that  any 
state  law  to  aSad'on  September  1. 1908.  diat 
provides  diat  fands  be  mode  availaUe  to  a 
shorter  period  of  time  than  provided  to  this 
regutotloa  wiU  sopeisade  the  time  periods  to 
the  Ad  and  die  r^ulation.  The  Conference 
Report  on  die  Ad  darifies  this  provision  by 
stating  that  any  state  law  enacted  on  or 
before  September  1. 108B.  may  supersede 
federal  law  to  the  extent  that  die  law  relates 
to  the  time  funds  must  be  made  available  for 
wididrawaL  HJL  Sop.  Na  281, 100th  Qmg. 
1st  Seas,  at  182  (1887). 

Thus,  if  a  state  wishes  to  adopt  a  law 
governing  fanda  availability,  it  must  do  sa 
effective  on  or  before  Septendier  1. 1989. 
Laws  adopted  after  that  date  will  not 
supersede  federal  law.  even  if  they  provide 
for  shorter  availability  periods  than  are 
provided  under  federal  law.  tf  a  state  that  has 
a  law  govezntag  funds  availability  to  effed 
before  Sqitember  1. 1988,  amende  its  law 
after  that  date,  the  amendment  will  not 
supersede  faderal  tow.  but  an  amendment 
deleting  a  atate  reqidrement  will  be  effective. 

If  a  state  provides  fior  a  shorter  hold  for  a 
certain  category  of  checks  than  is  provided 
for  under  federal  law.  that  state  requirement 
will  supersede  the  federal  provision.  For 
example,  most  state  tows  base  some  bold 
periods  on  whedier  the  check  being  deposited 
is  drawn  on  an  in-state  or  out-of-state  bank. 
tf  a  state  contains  more  than  one  check 
processing  region,  the  state's  hold  period  for 
to-state  chedu  may  be  shorter  than  the 
federal  maximum  hold  period  for  nonlocal 
cfaedcs.  Thus,  the  state  schedule  would 
supersede  the  faderal  schedule  to  the  extent 
that  it  applies  to  in-state,  nonlocal  checks. 

The  Ad  also  provides  that  any  state  law 
that  provides  for  availability  to  a  shorter 
period  of  time  than  required  by  federal  tow  is 
applicable  to  all  federally  insured  institutions 
to  that  state,  toduding  fftderally  chartered 
tostitutions.  If  a  state  law  provides  shorter 
availability  only  for  deposite  to  accounU  to 
certato  categories  of  bulks,  sudi  as 
commercial  banks,  the  superseding  state  law 
conttoues  to  apply  only  to  those  categories  of 
banks,  rather  dion  to  ^  federally  insured 
banks  in  the  state. 

(b)  Preemption  of  inconsistent  law.  Tliis 
paragraph  lefleds  the  statutory  provision 
that  other  provisions  of  state  law  that  are 
inconsistent  with  federal  law  are  preempted. 
Preemption  does  not  require  a  determination 
by  the  Board  to  be  effective. 

(c)  Standards  for  preemption,  lliis  section 
describes  the  standards  the  Board  will  use  to 
making  deteimtoations  on  whether  federal 
law  will  preempt  state  laws  governing  funds 
avaitobility.  A  provision  of  state  tow  is 
considered  toconsistent  with  federal  law  if  it 
permito  a  depositaiy  bank  to  make  funds 
available  to  a  customer  to  the  same  or  a 
longer  period  of  time  than  die  maximum 
period  permitted  by  the  Ad  and  this 
regutotion.  For  example,  a  state  law  that 
pomita  a  hold  of  four  days  or  longer  for  local 
cheda  perarito  a  hold  that  is  longer  than  the 
maximum  under  the  tenqiorary  sdiedule  of 
the  Act  and  this  regutotion.  and  therefore  is 
toconsistent  and  superseded. 

Under  a  state  tow,  some  categories  of 
deposite  could  be  avaitoble  for  withdrawal 


sooner  or  later  than  the  time  required  by  this 
subpart  depending  on  the  composition  of  the 
deposit  For  example,  the  Ad  and  this 
regulation  (i  229.10(cKl)(vii)]  require  next- 
day  availability  for  the  first  $100  of  the 
aggregate  deposit  of  local  or  nonlocal  checks 
on  any  day,  and  a  state  law  could  require 
next-day  avaitobihty  for  any  check  of  $100  or 
less  diat  is  deposited.  Under  the  Act  if  eidier 
one  $150  check  or  three  $50  checks  are 
deposited  on  a  given  day,  $100  must  be  made 
available  for  withdrawal  on  the  next 
business  day,  and  $50  must  be  made 
available  to  accordance  with  die  local  or 
nonlocal  schedule.  Under  the  state  lew, 
however,  the  two  deposits  would  be  subject 
to  different  avaitobility  rules.  In  the  first  case, 
none  of  the  proceeds  of  the  deposit  would  be 
subjed  to  next-day  availability;  in  the  second 
case,  the  entire  proceeds  of  die  deposit  would 
be  subjed  to  next-day  availability. 

to  this  exanqrfe.  because  the  state  law 
would,  to  some  of  these  situations,  permit  a 
hold  longer  than  the  maximum  permitted  by 
the  Act  the  provision  of  state  law  to  this 
example  is  inconsistent  and  superseded  to  ite 
entirety.  The  Board  recognizes  that  this 
standard  will  ehmtoate  the  faster  availability 
that  would  be  obtatoed  for  some 
compositions  of  deposite  if  the  provision  of 
state  tow  were  superseded  only  parttolly. 
Nonetheless,  superseding  diese  state  law 
provisions  to  their  entirety  avoids  the 
necessity  of  fonning  very  complex  hybrids  of 
state  and  federal  tow  that  could  not  have 
been  contemplated  by  the  state  or  federal 
legistotures. 

Similariy.  a  provision  of  state  law  could 
establish  a  different  method  of  calculating  the 
exception  for  large-dollar  deposits  than  the 
large-deposit  exception  to  this  subpart  (see 
t  229.13(b)].  Thus,  a  state  law  could  exenqit 
each  check  of  more  than  $5,000  bom  ite 
availability  rules,  rather  than  the  Act's 
exemption  of  aggregate  deposite  to  excess  of 
$5,000.  Such  a  provision  of  state  law  would 
allow  for  longer  availability  for  the  portion  of 
a  check  under  $5,000,  and  dierefore  the 
provision  of  state  law  would  be  superseded. 

State  laws  that  provide  maximum 
avaitobility  periods  for  categories  of  deposits 
or  institutions  that  are  not  covered  by  the  Ad 
would  not  be  superseded.  Thus,  state  funds 
availability  laws  that  apply  to  funds  m  time 
and  savings  deposite  or  to  deposite  to  money 
market  mutual  funds  are  not  affeded  by  the 
Ad  or  thto  regutotion. 

Generally,  state  rules  governing  the 
disdosure  of  availability  polides  and  actions 
applicable  to  accounte  are  also  superseded. 
Nevertheless,  a  state  law  requiring  disclosure 
of  funds  availability  polides  that  apply  to 
deposite  other  than  "accounte,"  such  as 
savings  or  time  deposite,  are  not  toconsistent 
with  the  Ad  or  thto  subpart.  Banks  to  these 
stater  would  have  to  foUow  the  state 
disdosure  rules  for  these  deposite. 

(d)  Preemption  determinations.  The  Board 
may  issue  preemption  detennmations  upon 
the  request  of  an  toterested  party  in  a  state. 
The  determinations  will  relate  only  to  the 
provisions  of  Subparte  A  and  B;  generally  the 
Board  will  not  issue  todividual  preemption 
determinations  regarding  the  relation  of  stete 
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U.CC  provisions  to  the  requirements  of 
Subpart  C 

(e)  Procedures  for  preemption 
determinations.  This  provision  sets  forth  the 
infonnation  that  must  be  included  in  a 
request  by  an  interested  party  for  a 
preemption  determination  by  the  Board. 

Section  229^1    Civil  LiabUity 

(a)  Civil  liability.  This  paragraph  sets  forth 
the  statutory  penalties  for  failure  to  comply 
with  the  requirements  of  this  subpart.  These 
penalties  apply  to  provisions  of  state  law  that 
supersede  provisions  of  this  regulation,  such 
as  requirements  that  funds  deposited  in 
accounts  at  banks  be  made  available  more 
promptly  than  required  by  this  regulation,  but 
they  do  not  apply  to  other  provisions  of  state 
law.  (See  Commentary  to  §  229.20.) 

(b)  Class  action  awards.  This  paragraph 
sets  forth  the  provision  in  the  Act  concerning 
the  factors  that  should  be  considered  by  the 
court  in  establishing  the  amount  of  a  class 
action  award. 

(c)  Bona  fide  errors.  A  bank  is  shielded 
from  liability  under  this  section  for  a 
violation  of  a  requirement  of  this  subpart  if  it 
can  demonstrate,  by  a  preponderance  of  the 
evidence,  that  the  violation  resulted  from  a 
bona  Rde  error  and  that  it  maintains 
procedures  designed  to  avoid  such  errors.  For 
example,  a  bank  may  make  a  bona  fide  error 
if  it  fails  to  give  next-day  availability  on  a 
check  drawn  on  the  Treasury  because  the 
bank's  computer  system  malfunctions  in  a 
way  that  prevents  the  bank  from  updating  its 
customer's  account. 

(d)  Jurisdiction.  The  Act  confers  subject 
matter  jurisdiction  on  courts  of  competent 
jurisdiction  and  provides  a  time  limit  for  dvil 
actions  for  violations  of  this  subpart 

(e)  Reliance  on  Board  rulings.  This 
provision  shields  banks  from  dvil  liability  if 
they  act  in  good  faith  in  reliance  on  any  nile, 
regulation,  model  form  (if  the  disclosure 
actually  corresponds  to  the  bank's 
availability  policy),  or  interpretation  of  the 
Board,  even  if  it  were  subsequently 
determined  to  be  invalid.  Banks  may  rely  on 
this  Commentary,  which  is  issued  as  an 
ofiidal  Board  interpretation,  as  well  as  on  the 
regulation  itself. 

(f)  Exclusions.  This  provision  clarifies  that 
Uability  under  this  \  22S.Z1  does  not  apply  to 
violationa  of  the  requirements  of  Subpart  C  of 
this  regulation,  or  to  actons  for  wrongful 
dishonor  of  a  check  by  a  paying  bank's 
customer. 

(g)  Record  retention.  Banks  must  keep 
records  to  show  compUance  with  the 
requirements  of  this  subpart  for  at  least  two 
years.  This  record  retention  period  is 
extended  in  the  case  of  civil  actions  and 
enforcement  proceedings.  Generally,  a  bank 
is  not  required  to  retain  records  showing  that 
it  has  actually  given  disdosores  or  notices 
required  by  this  subpart  to  each  customer, 
but  it  must  retain  evidence  demonstrating 
that  its  procedures  reasonably  ensure  the 
customers'  receipt  of  the  required  disdosures 
and  notices.  A  bank  must  however,  retain  a 
copy  of  each  notice  provided  pursuant  to  its 
use  of  the  reasonable  cause  exception  under 
S  229.13(g]  as  well  as  a  brief  description  of 
the  facts  giving  rise  to  the  availability  of  that 
exception. 


Section  229.30    Paying  Bank 's  Responsibility 
for  Return  of  Checks 

(a)  Return  of  checks.  This  section  requires 
a  paying  bank  that  determines  not  to  pay  a 
check  to  return  the  check  expeditiously. 
Generally,  a  check  is  returned  expeditiously 
if  the  return  process  is  as  fast  as  the  forward 
collection  process.  This  paragraph  provides 
two  standards  for  expeditious  return,  the 
"two-day/four-day"  test  and  the  "forward 
collection"  test 

Under  the  "two-day/four-day"  test  if  a 
check  is  returned  such  that  it  would  normally 
be  received  by  the  depositary  bank  two 
business  days  after  presentment  in  the  case 
of  a  local  check,  or  four  business  days  after 
presentment  in  the  case  of  a  nonlocal  check, 
the  check  is  considered  returned 
expeditiously.  In  certain  limited  cases, 
however,  these  times  are  shorter  than  the 
time  it  would  normally  take  a  forward 
collection  check  deposited  in  the  paying  bank 
and  drawn  on  the  depositary  bank  to  be 
collected.  Therefore,  the  Board  has  included 
a  "forward  collection"  test,  whereby  a  check 
is  nonetheless  considered  to  be  returned 
expeditiously  if  the  paying  bank  uses 
transportation  methods  and  banks  for  return 
comparable  to  those  used  for  forward 
collection  checks,  even  if  the  check  is  not 
received  by  the  depositary  bank  within  the 
two  day  or  four  day  period. 

(1)  Two^ay /four-day  test  Under  the  Erst 
test  a  paying  bank  must  return  the  check  so 
that  the  check  would  normally  be  received  by 
the  depositary  bank  within  spedfied  times, 
depending  on  whether  the  paying  bank  is  a 
local  paying  bank  or  a  nonlocal  paying  bank 
with  respect  to  the  depositary  bank.  Whether 
a  paying  bank  is  local  or  nonlocal  for  a 
particular  check  is  determined  using  the 
definition  of  local  paying  bank  in  S  229.2(s). 

For  a  local  paying  baidc,  a  check  is  returned 
expeditiously  if  it  is  returned  to  the 
depositary  bank  by  4:00  p.m.  (local  time  of 
the  depositary  bank)  of  the  second  business 
day  after  the  banking  day  on  which  the  check 
was  presented  to  the  paying  bank.  For 
example,  a  check  presented  on  Monday  to  a 
local  paying  bank  must  be  returned  to  the 
depositary  bank  by  4.-00  p.m.  on  Wednesday. 
For  a  nonlocal  paying  bank,  the  deadline  to 
complete  return  is  4KX)  p.m.  (local  time  of  the 
depositary  bank)  of  the  fourth  business  day 
after  the  banking  day  on  which  the  check 
was  presented  to  the  paying  bank.  For 
example,  a  check  presented  to  a  nonlocal 
paying  bank  on  Monday  must  be  returned  to 
the  depositary  bank  by  4:00  p.m.  on  Friday. 

This  two-day/four-day  test  does  not 
necessarily  require  actual  receipt  of  the 
check  by  the  depositary  bank  within  these 
times.  Rather,  the  paying  bank  must  send  the 
check  so  that  the  check  would  normally  be 
received  by  the  depositary  bank  within  the 
specified  time.  Thus,  the  paying  bank  is  not 
responsible  for  unforeseeable  delays  in  the 
return  of  the  check,  such  as  transportation 
delays. 

Often,  returned  checks  will  be  delivered  to 
the  depositary  bank  together  with  forward 
collection  checks.  Where  the  last  day  on 
which  a  check  could  be  delivered  to  a 
depositary  bank  under  this  two-day/four-day 
test  is  not  a  banking  day  for  the  depositary 
bank,  a  returning  bank  might  not  schedule 


delivery  of  forward  collection  checks  to  the 
depositary  bank  on  that  day.  Further,  the 
depositary  bank  may  not  process  checks  on 
that  day.  Consequently,  if  the  last  day  of  the 
time  limit  is  not  a  banlcing  day  for  the 
depositary  bank,  the  check  may  be  delivered 
to  the  depositary  bank  before  the  dose  of  the 
depositary  bank's  next  banking  day  and  the 
return  wiH  still  be  considered  expeditious. 
Ordinarily,  this  extension  of  time  will  allow 
the  returned  checks  to  be  delivered  with  the 
next  shipment  of  forward  collection  checks 
destined  for  the  depositary  bank. 

The  times  specified  in  this  two-day/four- 
day  test  are  based  on  estimated  forward 
collection  times,  but  take  into  account  the 
particular  difficulties  that  may  be 
encountered  in  handling  returned  checks.  It  is 
anticipated  that  the  normal  process  for 
forward  collection  of  a  check  coupled  with 
these  return  requirements  will  frequently 
result  in  the  return  of  checks  before  the 
proceeds  of  local  and  nonlocal  checks,  other 
than  those  covered  by  {  229.10(c),  must  be 
made  available  for  withdrawal  under  the 
temporary  schedules  in  i  229.11. 

Under  this  two-day/four-day  test,  no 
particular  means  of  returning  checks  is 
required,  thus  providing  flexibility  to  paying 
banks  in  selecting  means  of  return.  The  Board 
anticipates  that  paying  banks  will  often  use 
retuniing  banks  (see  |  229.31)  as  their  agents 
to  return  checks  to  depositary  banks.  A 
paying  bank  may  rely  on  the  availability 
schedule  of  the  returning  bank  it  uses  in 
determining  whether  the  returned  check 
would  "normally"  be  returned  vnthin  the 
required  time  under  this  two-day/four-day 
test  unless  the  paying  bank  has  reason  to 
believe  that  these  schedules  do  not  reflect  the 
actual  time  for  return  of  a  check. 

(2)  Forward  collection  test  Under  the 
second,  "forward  collection"  test  a  paying 
bank  returns  a  check  expeditiously  if  it 
returns  a  check  by  means  as  swift  as  the 
means  similarly  situated  banks  would  use  for 
the  forward  collection  of  a  check  drawn  on 
the  depositary  bank. 

Generally,  the  paying  bank  would  satisfy 
the  "forward  collection"  test  if  it  uses  a 
transportation  method  and  collection  path  for 
return  comparable  to  those  used  for  forward 
collection,  provided  that  the  returning  bank 
selected  to  process  the  return  agrees  to 
handle  the  returned  oheck  under  the 
standards  for  expeditious  return  for  returning 
banks  under  {  229.31(a).  This  test  allows 
many  paying  banks  a  simple  means  of 
expeditious  return  of  checks  and  takes  into 
account  the  longer  time  for  return  that  will  be 
required  by  banks  that  do  not  have  ready 
access  to  direct  courier  transportation. 

The  paying  bank's  normal  method  of 
sending  a  check  for  forward  collection  would 
not  be  expeditious,  however,  if  it  is 
materially  slower  than  that  of  other  banks  of 
similar  size  and  with  similar  check  handling 
activity  in  its  community. 

Under  the  "forward  collection"  test  a 
paying  bank  must  handle,  route,  and 
transt>ort  a  rettirned  check  in  a  manner 
desi^ied  to  be  at  least  as  fast  as  a  similarly 
situated  bank  would  collect  a  forward 
collection  check  (1)  of  similar  amount  (2) 
dra«ni  on  the  depositary  bank,  and  (3) 


received  for  deposit  by  a  branch  of  the 
paying  bank  or  a  similariy  situated  bank  by 
noon  on  the  banking  day  following  the 
banking  day  of  presentment  of  the  returned 
check. 

This  test  refers  to  similariy  situated  banks 
to  indicate  a  general  community  standard.  In 
the  case  of  a  paying  bank  (other  than  a 
Federal  Reserve  Bank),  a  similariy  situated 
bank  is  a  bank  of  similar  asset  size,  in  the 
same  commtinity,  and  with  similar  check 
handling  activity  as  the  paying  bank.  (See 
§  229.2(ee).)  A  paying  bank  has  similar  check 
handling  activity  to  other  banks  that  handle 
similar  volumes  of  checks  for  collection. 

Under  the  forward  collection  test  banks 
that  use  means  of  hanriUng  returned  checks 
that  are  less  effident  tiian  the  means  used  by 
similariy  situated  banks  must  improve  their 
procedures.  On  the  other  hand,  a  bank  with 
highly  efficient  means  of  collecting  checks 
drawn  on  a  particular  bank,  sudi  as  a  direct 
presentment  of  checks  to  a  bank  in  a  remote 
community,  is  not  required  to  use  that  means 
for  returned  checks,  i.e.  direct  return,  if 
similarly  situated  banks  do  not  present 
checks  directly  to  that  depositary  bank. 

Examples 

1.  If  a  check  is  presented  to  a  paying  bank 
on  Monday  and  the  depositary  bank  and  the 
paying  bank  are  partidpants  in  the  same 
clearin^ouse.  the  paying  bank  should 
arrange  to  have  the  returned  check  received 
by  the  depositary  bank  by  Wednesday.  This 
would  be  the  same  day  the  paying  bank 
would  deliver  a  forward  collection  check  to 
the  depositary  bank  if  the  paying  bank 
received  the  deposit  by  noon  on  Tuesday. 

2.  If  a  check  is  (wesented  to  a  paying  bank 
on  Monday  and  the  paying  bank  would 
normally  collect  checks  drawn  on  the 
depositary  bank  by  sending  them  to  a 
correspondent  or  a  Federal  Reserve  Bank  by 
courier,  the  paying  bank  could  send  the 
returned  check  to  its  correspondent  or 
Federal  Reserve  Bank,  provided  that  the 
correspondent  has  agreed  to  handle  returned 
checks  expeditiously  under  S  229.31(a].  (All 
Federal  Reserve  Banks  agree  to  handle 
returned  checks  expeditiously.) 

Ilie  paying  bank  must  deliver  the  returned 
check  to  the  correspondent  or  Federal 
Reserve  Bank  by  the  correspondent's  or 
Federal  Reserve  Bank's  appropriate  cut-off 
hour.  The  appropriate  cut-off  hour  is  the  cut- 
off hour  for  retmned  checks  that  corresponds 
to  the  cut-off  hour  for  forward  collection 
checks  drawn  on  the  depositary  bank  that 
woirid  normally  be  used  by  the  paying  bank 
or  a  similariy  situated  bank.  A  returned 
check  cut-off  hour  corresponds  to  a  forward 
collection  cut-off  hour  if  It  provides  for  the 
same  or  faster  availability  for  checks 
destined  for  the  same  depositary  banks. 

fai  this  example,  delivery  to  the 
correspondent  or  a  Federal  Reserve  Bank  by 
the  appropriate  oot-off  hour  satisfies  die 
paying  balk's  dnty,  even  if  use  of  the 
correspondent  or  Federal  Reserve  Bank  is  not 
the  most  expedMoat  means  of  returning  fte 
check.  Thns.  a  paying  bank  aaay  send  a  local 
retmned  dieck  to  a  cuneapondent  instead  of 
a  Federal  Reserve  Bank,  aren  if  tlie 
cwieapondent  then  sends  die  returned  dieck 
to  a  Federal  Reserve  Bank  die  following  day 


as  a  qualified  returned  check.  Where  the 
paying  bank  delivers  forward  collection 
checks  by  courier  to  the  correspondent  or  the 
Federal  Reserve  Bank,  mailing  returned 
diecks  to  the  correspondent  or  Federal 
Reserve  Bank  would  not  satisfy  the  forward 
collection  test 

3.  If  a  paying  bank  ordinarily  mails  its 
forward  collection  checks  to  its 
correspondent  or  Federal  Reserve  Bank  in 
order  to  avoid  the  costs  of  a  courier  delivery, 
but  similariy  situated  banks  use  a  courier  to 
deliver  forward  collection  checks  to  their 
correspondent  or  Federal  Reserve  Bank,  the 
paying  bank  must  send  its  returned  checks  by 
courier  to  meet  the  forward  collection  test 

4.  If  a  paying  bank  normally  sends  its 
forward  collection  checks  directly  to  the 
depositary  bank,  which  is  located  in  another 
communify,  bat  similariy  situated  banks  send 
forward  collection  checks  drawn  on  the 
depositary  bank  to  a  correspondent  or  a 
Federal  Reserve  Bank,  the  paying  bank  would 
not  have  to  send  returned  checks  directly  to 
the  depositary  bank,  but  could  send  them  to  a 
correspondent  or  a  Federal  Reserve  Bank. 

The  dollar  amount  of  the  returned  check 
has  a  bearing  on  how  it  must  be  returned.  If 
the  paying  bank  and  similarly  situated  banks 
present  large-dollar  checks  drawn  on  the 
depositary  bank  directiy  to  the  depositary 
bank,  but  use  a  Federal  Reserve  Bank  or  a 
correspondent  to  collect  small-dollar  checks, 
generally  die  paying  bank  would  be  required 
to  send  its  large-doUar  returns  directly  to  the 
depositary  brak  (or  through  a  returning  bank, 
if  the  cbecka  are  returned  as  quickly),  but 
could  use  a  Federal  Reserve  Bank  or  a 
correspondent  for  its  small-dollar  returns. 

In  meeting  the  requirements  of  the  forward 
collection  test  the  paying  bank  is  responsible 
for  its  own  actions,  but  not  for  those  of  the 
depositary  bank  or  returning  banks.*  For 
example,  if  die  paying  bank  starts  the  return 
of  the  check  in  a  timefy  manner  but  return  is 
delayed  by  a  returning  bank  (including  delay 
to  create  a  qualified  returned  check), 
generally  the  paying  bank  has  met  its 
requirements.  (See  i  229.3&)  If,  however,  the 
paying  bank  selects  a  returning  bank  that  the 
paying  bank  should  know  is  not  capable  of 
meeting  its  return  requirements,  the  paying 
bank  wiU  not  have  met  its  obligation  of 
exercising  ordinary  care  in  selecting 
intermediaries  to  return  die  check.  The 
paying  bank  is  free  to  use  a  method  of  return, 
other  than  its  metiiod  of  forward  coUecticm, 
as  long  as  the  alternate  method  results  in 
delivery  of  the  returned  check  to  the 
depositary  bank  as  quickly  as  the  forward 
collection  of  a  check  drawn  on  the  depositary 
bank  or,  where  the  returning  bank  takes,  a 
day  to  create  a  qualified  rettuned  check 
under  i  22fl.31(a).  one  day  later  than  the 
forward  collection  time. 

Although  paying  banks  may  wish  to 
prepare  qualified  returned  dwcks  because 
they  will  be  handled  at  a  lower  cost  by 
returning  banks,  the  one  business  day 
extension  provided  to  returning  banks  is  not 
available  to  paying  banks  because  of  the 
longer  time  that  a  paying  bank  has  to 
dispatdi  the  duck.  Normally,  paying  banks 


*  This  is  analogous  to  the  responsibility  of 
coUecting  banks  under  U.CC  1 4-202(3). 


will  be  able  to  convert  a  check  to  a  qualified 
returned  check  at  any  time  after  the 
determination  is  made  to  return  the  dieck 
until  late  in  the  day  following  presentment 
while  a  returning  bank  may  receive  returned 
checks  late  on  one  day  and  be  expeded  to 
dispatch  them  early  the  next  morning. 

In  effect  under  either  test  the  paying  bank 
acts  as  an  agent  or  subagent  of  the  depositary 
bank  in  selecting  a  means  of  return.  Under 
i  229.30(a),  a  paying  bank  is  authorized  to 
-route  the  returned  check  in  a  variefy  of  ways: 

1.  It  may  send  the  returned  check  direcdy 
to  die  depositary  bank  by  courier  or  other 
means  of  dehvery,  bypassing  returning 
banks;  or 

2.  It  may  send  the  returned  check  to  any 
returning  bank  agreeing  to  handle  the 
returned  dieck  for  expeditions  returo  to  the 
depositary  bank  under  S  229.31(a),  regardless 
of  whether  or  not  the  returning  bank  handled 
the  check  for  forward  collection. 

If  the  paying  bank  elects  to  return  the 
check  directly  to  the  depositary  bank,  it  is  not 
necessarily  required  to  return  the  check  to 
the  branch  of  fint  deposit.  The  check  may  be 
returned  to  die  depositary  bank  at  any 
location  permitted  under  $  229.32(a). 

Except  for  the  extension  permitted  by 
i  229.30(c).  discussed  below,  this  section 
does  not  reUeve  a  paying  bank  from  the 
requirement  for  timely  return  (i.e..  midnight 
deadline)  under  U.CC.  SS  4-301  and  4-302. 
which  continue  to  apply.  Under  section  4-302, 
a  paying  bank  is  "accountable"  for  the 
amount  of  a  demand  item  other  than  a 
documentary  draft  if  it  does  not  pay  or  return 
the  item  or  send  notice  of  dishonor  by  its 
midnight  deadline.  Under  U.CC.  §S  3-418 
and  4-213(1),  late  return  constitutes  payment 
and  would  be  final  in  favor  of  a  holder  in  due 
courae  or  a  person  who  has  in  good  faith 
changed  his  position  in  reliance  on  the 
payment  Thus,  retaining  this  requirement 
gives  the  paying  bank  an  additional  incentive 
to  make  a  prompt  return. 

The  expeditious  return  requirement  applies 
to  a  paying  bank  that  determines  not  to  pay  a 
chedc.  This  requirement  appUes  to  a  payable 
through  or  a  payable  at  bank  that  is  defined 
as  a  paying  bank  (see  I  229.2(z))  and  that 
returns  a  check.  This  requirement  begins 
when  the  payable  through  or  payable  at  bank 
receives  the  check  during  forward  collection, 
not  when  the  payor  returns  the  check  to  the 
payable  through  or  payable  at  bank. 
Nevertheless,  a  check  sent  for  payment  or 
collection  to  a  payable  through  or  payable  at 
bank  is  not  considered  to  be  drawn  on  that 
bank  for  purposes  of  the  midnight  deadline 
provision  of  U.CC  §  4-30L  (See  discussion  of 
i  229J8(a).)  The  habiUfy  section  of  diis 
subpart  (i  228.38)  provides  that  a  paying 
bank  is  not  subject  to  bodi  "accountabilify" 
for  missing  the  midni^t  deadline  under  the 
U.CC  and  liabilify  for  misaing  the  timeliness 
requirements  of  this  regulation. 

This  paragraph  direcdy  affects  the 
following  provisioas  of  the  U.CC,  and  may 
aSed  other  sections  or  provisions: 

1.  Section  4-n2(2),  in  that  dired  returo  by 
the  paying  baidc  is  now  permitted  in  all 
lurisdictions  even  though  not  all  jurisdictions 
have  adopted  this  optional  provision.  Also, 
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the  paying  bank  does  not  have  to  create  a 
draft  on  the  depositary  bank. 

2.  Section  4-301(4},  in  that  instead  of 
returning  a  check  through  a  clearinghouse  or 
to  the  presenting  bank,  a  paying  bank  may 
send  a  returned  check  to  the  depositary  bank 
or  to  a  returning  bank. 

3.  Section  4-301(1),  in  that  time  limits 
specified  in  that  section  may  be  affected  by 
the  additional  requirement  to  make  an 
expeditious  return  and  in  that  settlement  for 
returned  checks  is  made  under  {  229.31(c). 
not  by  revocation  of  settlement. 

(b)  Unidentifiable  depositary  bank.  In 
some  cases,  a  paying  bank  will  be  unable  to 
identify  the  depositary  bank  through  the  use 
of  ordinary  care  and  good  faith.  The  Board 
expects  that  these  cases  will  be  unusual  as 
skilled  return  clerks  will  readily  identify  the 
depositary  bank  from  the  depositary  bank 
indorsement  required  under  {  229.35  and 
Appendix  D.  In  cases  where  the  paying  bank 
is  unable  to  identify  the  depositary  bank,  the 
paying  bank  may,  in  accordance  with 
i  229J0(a),  send  the  returned  check  to  a 
returning  bank  that  agrees  to  handle  the 
returned  check  for  expeditious  return  to  the 
depositary  bank  under  S  229.31(a).  The 
returning  bank  may  be  better  able  to  identify 
the  depositary  bank. 

In  the  alternative,  the  paying  bank  may 
send  the  check  back  up  the  path  used  for 
forward  collection  of  the  check.  The 
presenting  bank  and  prior  collecting  bank* 
will  normally  be  able  to  trace  the  collection 
path  of  the  check  through  the  use  of  their 
internal  records  in  conjunction  with  the 
indorsements  on  the  returned  check.  In  these 
limited  cases,  the  paying  bank  may  send  such 
a  retiuned  check  to  any  bank  that  handled 
the  check  for  forward  collection,  even  if  that 
bank  does  not  agree  to  handle  the  returned 
check  for  expeditious  return  to  the  depositary 
bank  under  \  229.31(a).  A  paying  bank 
returning  a  check  under  this  paragraph  to  ■ 
bank  that  has  not  agreed  to  handle  checks 
expeditiously  must  advise  that  bank  that  it  is 
unable  to  identify  the  depositary  bank.  This 
information  will  warn  the  bank  that  this 
check  will  require  special  research  and 
handling  in  accordance  with  §  229.31(b).  Hie 
return  of  a  check  to  a  bank  that  handled  the 
check  for  forward  collection  is  consistent 
with  i  229J5(b),  which  requires  a  bank 
handling  a  check  to  take  up  the  check  it  i« 
has  not  been  paid. 

The  sending  of  a  check  to  a  bank  that 
handled  the  check  for  forward  collection 
under  this  paragraph,  but  that  has  not  agreed 
to  handle  returned  checks  expeditiously,  is 
not  subject  to  the  requirements  for 
expeditious  return  by  the  paying  bank.  Often, 
the  paying  bank  will  not  have  courier  or  other 
expeditious,  means  of  transportation  to  the 
collecting  or  presenting  bank.  Although  the 
lack  of  a  requirement  of  expecMtious  return 
will  create  risks  for  the  depositary  bank,  in 
many  cases  the  inability  to  identify  the 
depositary  bank  will  be  due  to  the  depositary 
bank's,  or  a  collecting  bank's,  failure  to  use 
the  indorsement  required  by  t  229.35(a)  and 
Appendix  0.  If  the  depositary  bank  failed  to 
use  the  proper  indorsement  it  should  bear 
the  risks  of  less  than  expeditious  return. 
Similarly,  where  the  inability  to  identify  the 
depositary  bank  is  due  to  indorsements  or 


other  information  placed  on  the  back  of  the 
check  by  the  depositary  bank's  customer  or 
other  prior  indorser,  the  depositary  bank 
should  bear  the  risk  that  it  cannot  charge  a 
returned  check  back  to  that  customer.  Where 
the  inability  to  identify  the  depositary  bank  is 
due  to  subsequent  indorsements  of  collecting 
banks,  these  collecting  banks  may  be  liable 
for  a  loss  incurred  by  the  depositary  bank 
due  to  less  than  expeditious  return  of  a 
check;  those  banks  therefore  have  an 
incentive  to  return  checks  sent  to  them  under 
this  paragraph  quickly. 

This  paragraph  does  not  relieve  a  paying 
bank  from  the  liability  for  the  lack  of 
expeditious  return  in  cases  where  the  paying 
bank  is  itself  responsible  for  the  inability  to 
identify  the  depositary  bank,  such  as  when 
the  paying  bank's  customer  has  used  a  check 
with  printing  or  other  material  on  the  back  in 
the  area  reserved  for  the  depositary  bank's 
indorsement,  making  the  indorsement 
unreadable.  (See  S  229.38(d).] 

A  paying  bank's  return  under  this 
paragraph  is  also  subject  to  its  midnight 
deadline  under  U.CC  \  4-301,  Regulation  J, 
and  the  exception  provided  in  S  229.30(c).  A 
paying  bank  also  may  send  a  check  to  a  prior 
collecting  bank  to  make  a  claim  against  that 
bank  under  %  229.35(b)  where  the  depositary 
bank  is  insolvent  or  in  other  cases  as 
provided  in  i  229.35(b).  Finally,  a  paying 
bank  may  make  a  claim  against  a  prior 
coUectiiig  bank  based  on  a  breach  of 
warranty  under  U.CC.  {  4-207. 

(c)  Extension  of  deadline  for  expedited 
delivery.  A  paying  bank  may  have  a  courier 
that  leaves  after  midnight  to  deliver  its 
forward  collection  checks.  This  paragraph 
removes  the  constraint  of  the  midnight 
deadline  for  returned  checks  if  the  returned 
check  reaches  either  the  depositary  bank  or 
the  returning  bank  to  which  it  is  sent  on  that 
bank's  banking  day  following  the  expiration 
of  the  midnight  deadline  or  other  applicable 
time  for  return.  The  extension  also  applies  if 
the  check  reaches  the  bank  to  which  it  is  sent 
later  than  the  close  of  that  bank's  banking 
day,  if  highly  expeditious  means  of 
transportation  are  used.  For  example,  a  west 
coast  paying  bank  may  use  this  further 
extension  to  ship  a  returned  check  by  air 
courier  directly  to  an  east  coast  depositary 
bank  even  if  the  check  arrives  after  the  close 
of  the  depositary  bank's  banking  day. 

The  time  limits  that  are  extended  are  the 
paying  bank's  midnight  deadline  in  U.CC 
SS  4-301  and  4-302  and  i  210.12  of  Regulation 
}  (12  CFR  210.12).  As  this  extension  is 
designed  to  speed  the  overall  return  of 
checks,  no  modification  or  extension  of  the 
expeditious  return  requirements  in  {  229.30(a) 
is  required. 

The  paying  bank  satisfies  its  midnight 
deadline  under  the  U.CC  by  dispatching 
returned  checks  to  another  bank  by  courier, 
including  a  courier  under  contract  with  the 
paying  bank,  prior  to  expiration  of  the 
midnight  deadline. 

This  paragraph  directfy  affects  U.CC.  {f  4- 
301  and  4-302  and  {  210.12  of  Regulation  )  (12 
CFR  210.12)  to  the  extent  that  this  paragraph 
applies  by  its  terms,  and  may  affect  other 
provisions. 

(d)  Identification  of  returned  check.  Most 
paying  banks  currency  use  some  form  of 


stamp  indicating  the  reason  for  return.  This 
paragraph  makes  this  practice  mandatory.  No 
particular  form  of  stamp  is  required,  but  the 
stamp  must  indicate  the  reason  for  return.  A 
check  is  identified  as  a  returned  check  by  a 
reason  for  return  stamp,  even  though  the 
stamp  does  not  specifically  state  that  the 
check  is  a  returned  check.  A  reason  such  as 
"Refer  to  Maker"  is  permissible  in 
appropriate  cases.  If  the  paying  bank  places 
the  returned  check  in  a  carrier  envelope,  the 
carrier  envelope  should  indicate  that  it  is  a 
returned  check,  but  need  not  repeat  the 
reason  for  return  stated  in  the  dieck  if  it  in 
fact  appears  on  the  check. 

(e)  Depositary  bank  without  accounts. 
Subpart  B  of  tiiis  regulation  applies  only  to 
"checks"  deposited  in  traiuaction-type 
"accounts."  Thus,  a  depositary  baiUc  with 
only  time  or  savings  accounts  need  not 
comply  with  the  availability  requirements  of 
Subpart  B.  Collecting  banks  will  not  have 
couriers  delivering  diecks  to  these  banks  as 
paying  banks,  because  no  checks  are  drawn 
on  them.  Consequently,  the  costs  of  using  a 
courier  or  other  expe<JUted  means  to  deliver 
returned  checks  directly  to  such  a  depositary 
bank  may  not  be  justified.  Thus,  the 
expedited  return  requirement  of  {  229.30(a) 
and  the  notice  of  nonpayment  requirement  of 
1 229.33  do  not  apply  to  checks  being 
returned  to  banks  that  do  not  hold  accounts. 
The  paying  bank's  midnight  deadline  in 
U.CC.  §i  4-301  and  4-302  and  §  210.12  of 
Regulation  ]  (12  CFR  210.12)  would  continue 
to  apply  to  these  checks.  Returning  banks 
would  also  be  required  to  act  on  such  checks 
within  their  midnight  deadline.  Further,  in 
order  to  avoid  complicating  the  process  of 
returning  checks  generally,  banks  without 
accounts  are  required  to  use  the  standard 
indorsement,  and  their  checks  are  returned 
by  returning  banks  and  paid  for  by  the 
depositary  bank  under  the  same  rules  as 
checks  deposited  in  other  banks,  with  the 
exception  of  the  expeditious  return  and 
notice  of  nonpayment  requirements  of 

IS  22g.30(a),  229.31(a),  and  229.33. 

The  expeditious  return  requirements  also 
apply  to  a  check  deposited  in  a  bank  that  is 
not  a  depository  institution.  Federal  Reserve 
Banks,  Federal  Home  Loan  Banks,  private 
bankers,  and  possibly  certain  industrial 
banks  are  not  "depository  institutions" 
within  the  meaning  of  the  Act,  and  are 
therefore  not  subject  to  the  expedited 
availability  and  disclosure  requirements  of 
Subpart  B.  These  banks  do.  however, 
maintain  accounts  as  defined  in  {  229.2(a), 
and  a  paying  bank  returning  a  check  to  one  of 
these  banks  would  be  required  to  return  the 
check  to  the  depositary  bank,  in  accordance 
with  the  requirements  of  this  section. 

(f)  Notice  in  lieu  of  return.  A  check  that  is 
lost  or  otherwise  unavailable  for  return  may 
be  returned  by  sending  a  copy  of  both  sides 
of  the  check  or,  if  such  a  copy  is  not  available 
to  the  paying  bank,  a  written  notice  of 
nonpayment  containing  the  Information 
specified  in  f  229.33(b].  The  copy  or  written 
notice  must  clearly  indicate  it  is  a  substitute 
for  the  returned  check.  Notice  by  telephone, 
telegraph,  or  other  electronic  transmission, 
other  than  a  legible  facsimile  or  similar  image 
transmission  of  both  sides  of  the  check,  does 


not  satisfy  the  requirements  for  a  notice  in 
Ueu  of  return.  The  requirement  for  a  writing 
and  the  indication  that  the  notice  is  a 
substitute  for  the  returned  check  is  necessary 
so  that  the  returning  and  depositary  banks 
are  informed  that  the  notice  carries  value. 
Section  229.34(a)(4)  includes  a  warranty  that 
the  original  check  has  not  been  and  will  not 
be  returned  if  a  notice  in  Ueu  has  been 
returned. 

The  requirement  of  this  paragraph 
supersedes  the  requirement  of  U.CC  I  4- 
301(1)  as  to  the  form  and  information 
required  of  a  notice  of  dishonor  or 
nonpayment  Reference  in  the  regulation  and 
this  commentary  to  a  returned  check  includes 
a  notice  in  lieu  of  return  unless  the  context 
indicates  otherwise. 

The  notice  in  lieu  of  return  is  subject  to  the 
provisions  of  S  229.30  and  is  treated  like  a 
returned  check  for  settiement  purposes.  If  the 
original  check  is  over  $2,500,  the  notice  of 
nonpayment  under  {  229.33  is  still  required, 
but  may  be  satisfied  by  the  notice  in  lieu  of 
return  if  the  notice  in  Ueu  meets  the  time  and  ' 
information  requirements  of  S  229.33. 

If  not  aU  of  the  information  required  by 
{  229.33(b)  is  available,  the  paying  bank  may 
make  a  claim  against  any  prior  bank  handling 
the  check  as  provided  in  §  229.35(b). 

(g)  Reliance  on  routing  number.  Although 
S  229.35  and  Appendix  D  require  that  the 
depositary  bank  indorsement  contain  its 
nine-digit  routing  number,  it  is  possible  that  a 
returned  check  will  bear  the  routing  number 
of  the  depositary  bank  in  fractional,  nine- 
digit  or  other  form.  This  paragraph  permits  a 
paying  bank  to  rely  on  the  routing  number  of 
the  depositary  bank  as  It  appears  on  the 
check  (in  the  depositary  bank's  indorsement) 
when  it  is  received  by  the  paying  bank. 

If  there  are  inconsistent  routing  numbers, 
the  paying  bank  may  rely  on  any  routing 
number  designating  the  depositary  bank.  The 
paying  bank  is  not  required  to  resolve  the 
inconsistency  prior  to  processing  the  check. 
The  paying  bank  remains  subject  to  the 
requirement  to  act  in  good  faith  and  use 
ordinary  care  under  8  229.38(a). 

Section  229.31    Returning  Bank  'a 
Responsibility  for  Return  of  Checks 

(a)  Return  of  checks.  The  standards  for 
return  of  checks  established  by  this  section 
are  similar  to  those  for  paying  banks  in 
{  229.30(a).  This  section  requires  a  returning 
bank  to  return  a  returned  check  expeditiously 
if  it  agrees  to  handle  the  returned  dieck  for 
expeditious  return  under  this  paragraph.  In 
effect  the  returning  bank  is  an  agent  or 
subagent  of  the  paying  bank  and  a  subagent 
of  the  depositary  bank  for  the  purposes  of 
returning  the  check.  A  returning  bank  agrees 
to  handle  a  returned  check  for  expeditious 
return  to  the  depositary  bank  if  ik 

(1)  PubUshes  or  distributes  availabiUty 
schedules  for  the  return  of  returned  checks 
and  accepts  the  returned  check  for  return; 

(2)  Handles  a  returned  check  for  return  that 
it  did  not  handle  for  forward  coUection;  or 

(3)  Othermse  agrees  to  handle  a  returned 
check  for  expeditious  return. 

As  in  the  case  of  a  paying  bank,  a  returning 
bank's  return  of  a  returned  check  is 
expeditious  if  it  meets  either  of  two  tests. 
Under  the  "two-day/four-day"  test  the  check 


must  be  returned  so  that  it  would  normally  be 
received  by  the  depositary  bank  by  4HX)  pjn. 
either  two  or  four  business  days  after  the 
check  was  presented  to  the  paying  bank, 
depending  on  whether  the  paying  bank  is  a 
local  or  a  nonlocal  paying  bank  with  respect 
to  the  depositary  bank,  lliis  is  the  same  test 
as  the  two-day/fotir-day  test  appUcable  to 
paying  banks.  (See  Commentary  to 
S  229.30(a).)  While  a  rehiming  bank  wiU  not 
have  first  hand  knowledge  of  the  day  on 
which  a  check  was  presented  to  the  paying 
bank,  returning  banks  may,  by  agieement 
aUocate  with  paying  banks  Uability  for  late 
return  based  on  the  delays  caused  by  each.  In 
effect  the  two-day/four  day  test  protects  aU 
paying  and  returning  banks  that  return 
checks  from  claims  that  they  failed  to  return 
a  check  expeditiously,  where  the  check  is 
returned  within  the  specified  time  foUowing 
presentment  to  the  paying  bank,  or  a  later 
time  as  would  result  from  unforeseen  delays. 

The  "forward  coUection"  test  is  similar  to 
the  forward  coUection  test  for  paying  banks. 
Under  this  test  a  returning  bank  must  handle 
a  returned  check  in  the  same  manner  that  a 
similarly  situated  coUecting  bank  would 
handle  a  check  of  similar  size  drawn  on  the 
depositary  bank  for  forward  coUection.  A 
simUarly  situated  bank  is  a  bank  (other  than 
a  Federal  Reserve  Bank)  that  is  of  similar 
asset  size  and  check  handling  activity  in  the 
same  community.  A  bank  has  similar  check 
handling  activity  if  it  handles  a  similar 
volume  of  checks  for  forward  collection  as 
the  forward  coUection  volume  of  the 
returning  bank. 

Under  the  forward  coUection  test  a 
returning  bank  must  accept  returned  checks, 
including  both  qualified  and  other  returned 
checks  ("raw  returns"),  at  approximately  the 
same  times  and  process  them  according  to 
the  same  general  schedules  as  checks 
handled  for  forward  coUection.  Thus,  a 
returning  bank  generally  must  process  even 
raw  returns  on  en  overnight  basis,  unless  its 
time  limit  is  extended  by  one  day  to  convert  a 
raw  return  to  a  qualified  returned  check. 

A  returning  bank  may  estabUsh  earlier  cut- 
ofi  hours  for  receipt  of  returned  checks  than 
for  receipt  of  forward  coUection  checks,  but 
the  cut-off  hour  for  returned  checks  may  not 
be  earUer  than  2:00  p.m.  The  returning  bank 
also  may  set  different  sorting  requirements 
for  returned  checks  than  those  applicable  to 
other  checks.  Thus,  a  returning  bank  may 
aUow  itself  more  processing  time  for  returns 
than  for  forward  coUection  checks.  AU 
returned  checks  received  by  a  cut-off  hour  for 
returned  checks  must  be  processed  and 
dispatched  by  the  returning  bank  by  the  time 
that  it  would  dispatch  forward  coUection 
checks  received  at  a  corresponding  forward 
coUection  cut-off  hour  that  provides  for  the 
same  or  faster  avaUabiUty  for  checks 
destined  for  the  same  depositary  banks. 

Examples 

1.  If  a  returning  bank  receives  a  returned 
check  by  its  cut-off  hour  for  returned  checks 
on  Monday  and  the  depositary  bank  and  the 
returning  bank  are  participants  in  the  same 
clearinghouse,  the  returning  bank  should 
arrange  to  have  the  returned  check  received 
by  the  depositary  bank  by  Tuesday.  This 
would  be  the  same  day  that  it  would  deUver 


a  forward  coUection  check  drawn  on  die 
depositary  bank  and  received  by  the 
returning  bank  at  a  corresponding  forward 
coUection  cut-off  hour  on  Monday. 

2.  If  a  returning  bank  receives  a  returned 
check,  and  the  returning  bank  would 
normaUy  coUect  a  forward  coUection  diedc 
drawn  on  the  depositary  bank  by  sending  the 
forward  coUection  check  to  a  correspondent 
or  a  Federal  Reserve  Bank  by  courier,  the 
returning  bank  could  send  the  returned  check 
in  the  same  manner  if  the  correspondent  has 
agreed  to  handle  returned  checks 
expeditiously  under  §  229.31(a).  The  returning 
bank  would  have  to  deliver  the  check  by  the 
correspondent's  or  Federal  Reserve  Bank's 
cut-off  hour  for  returned  checks  that 
corresponds  to  its  cut-off  hour  for  forward 
coUection  checks  drawn  on  the  depositary 
bank.  A  returning  bank  may  take  a  day  to 
convert  a  check  to  a  qualified  returned  check. 
Where  the  forward  coUection  checks  are 
deUvered  by  courier,  mailing  the  returned 
checks  wotUd  not  meet  the  duty  estabUshed 
by  this  section  for  returning  banks. 

A  returning  bank  must  return  a  check  to  the 
depositary  bank  by  courier  or  other  means  as 
fast  as  a  courier,  if  similarly  situated 
returning  banks  use  couriers  to  deliver  their 
forward  collection  checks  to  the  depositary 
bank. 

For  some  depositary  banks,  no  community 
practice  exists  as  to  deUvery  of  checks.  For 
example,  a  credit  union  whose  customers  use 
payable  through  drafts  does  not  normaUy 
have  checks  presented  to  it  because  the 
drafts  are  normaUy  sent  to  the  payable 
through,  bank  for  collection.  In  these 
circumstances,  the  community  standard  is 
established  by  taking  into  account  the  dollar 
volume  of  the  checks  being  sent  to  the 
depositary  bank,  emd  the  location  of  the 
depositary  bank,  and  determining  whether 
similarly  situated  banks  would  normaUy 
deliver  forward  coUection  checks  to  the 
depositary  bank,  taking  into  account  the 
particular  risks'assodated  with  returned 
checks.  Where  the  community  standard  does 
not  require  courier  deUvery,  other  means  of 
delivery,  including  mail,  are  acceptable. 

The  expeditious  return  requirement  for  a 
returning  bank  in  this  regulation  is  more 
stringent  in  many  cases  than  the  duty  of  a 
coUecting  bank  to  act  seasonably  under 
U.CC  §  4-202  in  returning  a  check.  A 
returning  bank  is  under  a  duty  to  act  as 
expeditiously  in  returning  a  check  as  it  would 
in  the  forward  coUection  of  a  check. 
Notwithstanding  its  duty  of  expeditious 
return,  its  midnight  deadline  under  U.CC 
§  4-202  and  i  210.12(a)  of  Regulation )  (12 
CFR  210.12(a)).  under  the  forward  coUection 
test  a  returning  bank  may  take  an  extra  day 
to  quaUfy  a  rettirned  check.  A  qualified 
returned  check  wiU  be  handled  by 
subsequent  returning  banks  more  efficiently 
than  a  raw  return.  This  paragraph  gives  a 
returning  bank  an  extra  business  day  beyond 
the  time  that  would  otherwise  be  required  to 
return  the  returned  check  to  convert  a 
returned  check  to  a  qualified  returned  check. 
The  qualified  returned  check  must  include  the 
routing  number  of  the  depositary  bank,  the 
amount  of  the  check,  and  a  return  identifier 
encoded  on  the  check  in  magnetic  ink.  If  the 
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returniag  faank  ic  aendiag  <ke  I 
directly  to  the  depMilMy  teak,  tiw  «xln  4la]r 
in  nnt  iviilBhlr  Wir— r  prrpnriin  ■  qMitifiriil 
retunwd  check  will  aot  cxpaite  iimdlMg  by 
other  haahs. 

If  the  r-tnming  hsnk  mikM  an  eaooding 
error  ia  craatiiV  a  qualified  retacoed  check,  il 
may  be  liable  aadar  i  229JS  Cor  loaees 
caoaad  by  WV  oegUgeBce.  The  ratmung  bank 
would  jMt  kwe  the  one-day  exteoaiaii 
i"tfliiMT  iTT  it  fnr  rmtinfl  -  y-uft"^ 

Under  i  279  3H»).  the  retunii^g  bank  ia 
anthotized  to  mate  the  Khuned  check  ia  a 
variety  of  ways: 

1.  It  Biay  send  the  returned  check  directly 
to  the  depositary  bank  by  courier  er  other 
expeditious  oieans  of  delivery;  or 

2.  n  may  send  the  returned  dieck  to  any 
returning  bank  agreeing  to  handle  the 
returned  dieck  for  esqieditious  return  to  the 
depositaiy  bank  under  this  section  rqganfleas 
of  whether  or  not  the  ietnmii)g  bank  handled 
the  iJiwjL  nr  forward  coDecQon. 

If 'flie  letuiulug  bank  elects  to  send  the 
returned  chedc  dueitiy  to  the  dqxMitary 
bank,  it  is  not  required  to  send  the  dieck  to 
the  branch  of  the  oepoaitaiy  bank  that  first 
handled  the  cfaedc  Itie  returned  chedi  may 
be  seBl  to  Hx  depusitaTy  bank  at  ai^  location 
peiUHlftea  mder  )  23E9.32(a}. 

In  meeting  the  re<)nirements  of  this  secticn, 
the  ratanriBg  bank  is  responsible  for  its  own 
actiooi,  bat  not  ftoae  of  4ie  paying  bank, 
other  retanflng  uaau,  or  the  depusitaiy  bank. 
(See  U£.C|  4-aBC(S)  legarifing  the 

example,  S^ia  paying  bank  has  delayed  the 
start  of  the  fatsm  praoeaa,  bat  Ae  letuiiiiug 
DanK  acsB  ^s  a  SBMiy  aHflDer,  ine  retanniH 
baim  Bay  satisfy  Ae  reqatoanenla  xK  0iis 
section  even  9  tbeMayad  Tetara  residis  in  a 
loss  to  the  depoaitaty  baak.  fSee  i  ZZiJB.)  A 
retuntaigbaak  aMMl  banAe  a  nMioe  te  Hen  of 
latum  aa  iiJips<Hiu— Ij  aaa  lutaiiwd  check. 

This  paiagiupli  tfniutij  ageets  the 
following  piarMaas  of  te  VXIXI,  and  may 
affect  oiler  saObeaa  or  pravWonr 

l.fliwtaa<  IHpl.  jathatdjwotwtwwby 
the  rahaaiilgbarft  is  new  peiarittud  ia  M 
}urisdictiaM«faB  iMMgh  wN  •■  jariaCcbaas 
have  adapted  iMb  flfrtianal  pravWaa.  Abo, 
the  retuniiag  haak  doea  not  have  «e  create  a 
draft  oa  dM  ^apaaitay  baafc. 

2.  Sectiaa  4-a2(Z|,  ia  that  liBe  ItaMB 
required  by  tfasdaacliaBaHy  be  aBscted  by 
thr  sdrtilJansJiaiiBiiiiaail  hi  i 


ta  a  relaniag  baak  that 


«a  handle  the 


3.  Secticn  4.20(11.  in  that  t 
returned  chacks  is  1 

and  not  bf  t „ , 

and  in  that  the  tina  liBtts  Bay  be  rfbcted  by 

the  I 

(bfUm] 
sectiMi  is  simdar  ta  i 

retui^iliHili iiiilal 

caulbe 
ide^ifylhe 
chedc 
checks  for 
122831(4 
idwa^ifying  dapaaitaiy 

the  limited  caaaasshai 

cannat  idsBtify  the  depoaitaiy 
retunyqgbaak 


retaraed  check  i 

S  229.n(a).  or  it  may  aaod  in  Mhnad  cbedc 

to  a  baak  that  handlad  the  dMok  fsr  farward 

collaoliaaaan  tf  ihat  hairic  daea  aai  ««a  fa 

haadle  ntmrned  checks  I 

§  22BJ1<a). 

If  the  MtaraiRg  beak  ilsetf  bandlad  < 
check  for  forward  oaiiacliaD,  it  may  at 
retuned  ohack  to  a  flaifeotiag  hank  that  4 
prior  to  it  in  the  ionaard  cailsc 
wUoh  win  be  faattwaMe  to  idsatify  «ie 
depositaiy  baak.  if  there  ase  aa  ] 
collacteg  bai^  the  i 
reaespoh  the  oaHactiaa  «f  tlw  check  avl 
ideaiify  the  depoaiiaiy  hank.  Aa  ia  (ha  ease 
of  paying  haaks  under  I  aBJa(hi.  a  returning 
bank's  sead^  af  a  check  to  a  baak  that 
handled  the  check  far  iarwasd  oaUacttoa 
under  8  sagiSlM  is  ae(  aabjecl  to  the 
expeditioas  retuia  cequinMnnnts  of 
i22B.31|a). 

The  xetumiag  bank's  rehaa  of  a  check 
under  this  paragraph  ia  sufa^act  to  the 
miijnjgTit  liitaAUnt,  under  LLCXl  14-202(2). 
(See  ttpfinjHnn  of  retnming  hank  in 
S  22g.2(ocJ0 

Where  a  retumii^gbaidc  receives  a  chedc 
that  it  does  not  agree  to  handle  expeditiausly 
under  i  229.31(aJ,  such  as  a  chedc  seat  to  it 
under  {  22a30(b),  but  the  returning  baak  is 
able  to  idenfi^  &e  dc{positaiy  bank,  the 
retunnng  bank  most  thereafter  return  (he 
check  expeditiuusly  to  the  dq>oi3taiy  bank. 
The  returning  bank  returns  a  chedc 
expeditiuusly  under  this  paragrmAi  If  it 
returns  the  diedc  by  the  same  means  It  would 
use  to  return  a  check  drawn  on  it  tothe 
depositary  bank  or  by  other  reasonably 
prompt  means. 

As  tn  (he  case  of  a  paying  baidc  retmidng  a 
chedc  ander  f  2»3)(b),  a  retondng  bade  that 
sends  a  chedc  to  a  co&eefing  bade  under  tUs 
paragraph  mnst  advise  tiie  odlectiug  bank 
that  the  retnraing  bank  is  unable  to  identify 
tne  aepesfflBTy  iMflK. 

(c^  SBttKBMntfL  \JiiQei  (he  U.COm  a 
ualeuQng  bank  receives  settleiiieRt  for  a 
cneck  waea  n  is  preaennBd  to  (he  paying 
bade.  T%e  paying  bsafc  may  recover  (he 

chedc  to  the  presenfiag  bade.  Under  tUs 

regdaMian.  hewuiu.  Repaying  bank  any 

return  the  aback  Aieo^y  to  the  depoeitaiy 

bank  or  tiaau^retBnuHg  hades  Aat  did  net 

handle  we  dwck  tor  ferwaKl  cwAecliuB.  On 

diese  mare  efficient  retam  palAM.  the  paying 

bank  daea  nM  raao'aBr  Ae  aatdeBeat  made  to 

the  presenting  bade  Tfaaa,  this  paiugiaph 

reqdraa  the  mtaming  baak  to  atMie  fcr  a 

returned*  -     - 

or  saater  ntoMiag  bMk)  la  the  1 

thnt  it  irndd  aattliitsi  s  shafci  ibiiit  fin 

forward  caAaoUaa.  To  addeae  \ 

this  paaapaph  appbas  «««a  if  the  1 

bank  handkd  the  cbe<^  far  ( 

coIlectioB. 

Any  returning  bank,  induding  one  that 
handled  the  check  for  forward  collection, 
may  pnwideavailaMllty  far  retsaaad  cbecks 
pursaaat  to  aa  aaaifahiily  acbedde  as  it 
doesi 


set 

settiemaals 

forwaad  oalk.  dUuu  of  a 

final  wfaea  made  adject  to  as 

availabiity.  <See  4  22UBfdM 


n  Fetanung  vank  my  va^r  uieaetaemecn 
memos  ft  uses  oy  agreement  wifli  paying 
banlcs  or  othei  retmntng  banks,  o^iecid  nnes 
apfny  m  oie  case  of  inaorvenpy  of  banks.  fSee 
§  229JSJ  V  payment  cmmd  be  d>tained  ftom 
a  deposTtary  or  returning  bade  because  of  its 
inaoAveacy  or  otherwise,  recoveiy  can  be  had 
by  rrtnming,  payiqg,  and  coOeCSi^  banks 
from  prior  bahks  on  (his  basis  of  the  Vaitffity 
of  prior  banks  under  §  2ZBJ3Stb}. 

This  para^aph  aSecU  U.C.C  S  4-212(1]  m 
that  a  payiqg  or  coUectiiv  bank  does  not 
ordinarily  have  a  ri^t  tocha^ye  back  i^ainMt 
the  bank  from  whicb  U  received  die  returned 
chedc  aUhoi^  it  is  entitled  to  setdemeotif  it 
returns  fhe  returned  ciheck  to  that  bank,  and 
may  affect  other  sections  or  proviakioa. 
Under  i  22BJB(dJ.  a  bank  collectiagadieck 
remains  liaUe  to  prior  coOactiag  banks  aod 
the  depositary  bank's  "'■♦"irfr  under  die 
U.CC. 

(d)  nbnrgea  litis  paia^vb  panaits  any 
retuming  bank,  even  oae  Ifaal  b^Milad  the 
chedc  fiv  fanaard  coUacSoa,  to  isopoaea  iiee 
on  the  payiag  hank  or  other  ntumiiM  baak 
for  its  aerwice  in  handling  a  flatuasad  duck. 
Where  a  claim  is  aude  under  1 22aaS(b),  the 
bankoo  whidi  the  claim  is  made  isaot 
authorized  by  this  pasagn^  to  impose  a 
chatge  far  taking  19  a  check.  This  paiagnvb 
preempta  state  laws  to  the  exleat  tim(  theee 
laws  pnvaat  cetiuBiag  baaka  from  dmiyiiv 
fees  far  ''"^"■^  rstsniiid  nhsnlrs 

(ej  Dapotitmv  haak  mitboat  aooomttt.  Hue 
paragraph  is  aimiiar  to  1 22BJa(e)  Md 
reliewes  a  setorniag  bankaf  its  abltgdjaa  to 
makeaipedJHoae  setam  toa  dapaaitaiy  haak 
that  docs  not  awiataia  any  aooenats.  (See  Ae 
Coasmaataiy  to  i  22BJ0(eJ.) 

(T)  Nntiai  ia  lim  afmtlt\m  Tbis  pmnp  s|ih 
is  similm  to  j  2MJa(Q  aad  aalhariais  a 
returning  baak  to  crjgiaatf  a  aatioa  to  beaaf 
retan  if  the  rcbuDed  chedc  to  aaaaailaibie  far 
rntiim  [f?na  (ha  rsaawisij  hi  |  TT«  1(1(1) ) 

(g)  WaWaana  aa  JMStav-aeador.  TWa 
paragraph  is  sJBihr  to  1 7W  MM  aad 
permits  a  retaraiag  baak  to  eeiy  oa  1 
numbers  appearing  an  a  I 
as  routing  numbers  in  the  depositaiy  bank's 
indorsement  or  on  qnafified  artiuned  diedcs. 
(See  the  Commentaiy  to  |  S9.90(g).) 

Section  22BL32   Depositary Bank'a 
Reaponsibili^  fiirBetuEoed  Checks 

[atAcoBptamoeafnbamadehwda.  Ibis 
ito« 
bypayingi 

result  ina  aamlmr  of  badcaaeaiiiag  dadcs  to 
depositaiy  haals  adth  ao  | 
arranpmseato  as  to  abaae  tba  aetamed 
checks  abaaU  be  deihmiad.  Ibis  yaeagraph 
stoiea  aAem  the  dupaaltaii  baak  is  a 
to  aci  UN  aibaiMl  tbuLksmd  smitton  1 
of  nonpayment  aadar  <  2CUI.  (Ibese 
locationa  Mhr  ftam  faaati()aa  at  aMoh  a 
deposilBty  bade  mat  accept  afatikaaic 
notices.)  I(  ia  deriaad  bam  If£C  «  9-«M(2), 
wddh  tpeoiflM  that Tseaaataeat  far  payment 
may  be  asade  at  (he  ffaoe  apaeified  to  the 
instrmasal  ar,  if  these  ia  oaim,  at  «e  pfaoe  of 
business  of  the  party  to  pay.  fa  (be  case  «f 
retmaad  1  biii.ii  s.  (hs  dapaaitaiy  hMk  dees 
not  print  the  chedc  and  caa  ody  specify  4ie 
place  of  -payaiBur  of  te  wtuimd  obedc  ia 
iU 


The  paragraph  specifies  four  locations  at 
which  the  depositaiy  bank  must  accept 
returned  checks: 

1.  The  depositary  bank  must  accept 
returned  checks  at  any  location  at  which  it 
requests  presentment  of  forward  collection 
checks  such  as  a  processing  center.  A 
depositary  bank  does  not  request 
presentment  of  forward  collection  checks  at  a 
branch  of  the  bank  merely  by  paying  checks 
presented  over  the  counter. 

2.  (i)  If  the  depositary  bank  indorsement 
states  the  name  and  address  of  the 
depositary  bank,  it  must  accept  returned 
checks  at  the  branch,  head  office,  or  other 
location,  such  as  a  processing  center, 
indicated  by  the  address.  If  the  address  is  too 
general  to  identify  a  particular  location,  then 
the  depositary  bank  must  accept  returned 
checks  at  any  branch  or  head  office 
consistent  with  the  address.  If,  for  example, 
the  address  is  "New  York.  New  York,"  each 
branch  in  New  York  City  must  accept 
returned  checks. 

(ii)  If  no  address  appears  in  the  depositary 
bank's  indorsement,  the  depositary  bank 
must  accept  returned  checks  at  any  branch  or 
head  office  associated  with  the  depositaiy 
bank's  routing  number.  The  offices  associated 
with  the  routing  number  of  a  bank  are  found 
in  a  publication  of  Rand  McNally,  Key  to 
Routing  Numbers,  which  lists  a  dty  and  state 
address  for  each  routing  number. 

(iii)  If  no  routing  number  or  address 
appears  in  its  indorsement,  the  depositary 
bank  must  accept  a  returned  check  at  any 
branch  or  head  office  of  the  bank.  The 
indorsement  requirement  of  S  229.35  and 
Appendix  D  requires  that  the  indorsement 
contain  a  routing  number,  a  name,  and  a 
location.  Ck)nsequently,  this  provision,  as 
well  as  paragraph  (a)(2)(ii)  of  this  section, 
only  appUes  where  the  depositary  bank  has 
failed  to  comply  with  the  indorsement 
requirement 

For  ease  of  processing,  a  depositary  bank 
may  require  that  retuming  or  paying  banks 
returning  checks  to  it  separate  returned 
checks  from  forward  collection  checks  being 
presented. 

(b)  Payment  As  discussed  in  the  comment 
to  i  229.31(c),  under  this  regulation  a  paying 
or  retuming  bank  does  not  obtain  credit  for  a 
returned  check  by  charge-back  but  by,  in 
effect  presenting  the  returned  check  to  the 
depositary  bank.  This  paragraph  Imposes  an 
obligation  to  "pay"  a  returned  chedc  that  is 
similar  to  the  obligation  to  pay  a  forward 
collection  check  by  a  paying  bank,  except 
that  the  depositary  bank  may  not  return  a 
returned  check  for  which  it  is  the  depositary 
bank.  Also,  certain  means  of  payment  such 
as  remittance  drafts,  may  only  be  used  with . 
the  agreement  of  the  returning  bank. 

The  depositary  bank  must  pay  for  a 
returned  check  by  the  close  of  the  banking 
day  on  which  it  received  the  returned  check. 
The  day  on  which  a  returned  check  is 
received  is  determined  pursuant  to  U.CC 
i  4-107,  which  permits  the  bank  to  es(ablish 
a  cut-off  hour,  generally  not  earlier  than  2KX) 
p.in.,  and  treat  checks  received  after  that 
hour  aa  being  received  on  the  next  banking 
day.  If  the  depositary  bank  is  unable  to  make 
payment  to  a  retuming  or  paying  bank  on  the 
banking  day  that  it  receives  the  returned 


check,  because  the  retuming  or  paying  bank 
is  dosed  for  a  holiday  or  because  the  time 
when  the  depositaiy  bank  received  the  check 
is  after  the  doae  of  Fedwire,  eg^  west  coast 
banks  with  late  cut-off  hours,  payment  may 
be  made  on  the  next  banking  day  of  the  bank 
receiving  paymf  nt 

Payment  must  be  made  so  that  the  funds 
are  available  for  use  by  the  bank  retuming 
the  check  to  the  depositary  bank  on  the  day 
the  check  is  received  by  the  depositary  bank. 
For  example,  a  depositary  bank  meets  this 
requirement  if  it  sends  a  wire  transfer  of 
funds  to  the  retuming  or  paying  bank  on  the 
day  it  receives  the  returned  check,  even  if  the 
retuming  or  paying  bank  has  dosed  for  the 
day.  A  wire  transfer  should  indicate  the 
purpose  of  the  payment 

liie  depositary  bank  may  use  a  net 
settiement  arrangement  Banks  with  net 
settiement  agreements  could  net  the 
appropriate  credits  and  debits  for  returned 
checks  with  the  accounting  entries  for 
forward  collection  checks  if  they  so  desired. 
If,  for  purposes  of  establishing  additional 
controls  or  for  other  reasons,  the  banks 
involved  desired  a  separate  settiement  for 
retumed  checks,  a  separate  net  settiement 
agreement  could  be  established. 

The  bank  seeding  the  retumed  check  to  die 
depositary  bank  may  agree  to  accept 
payment  at  a  later  date  if,  for  example,  it 
does  not  believe  that  the  amount  of  the 
retumed  check  or  checks  warrants  the  costs 
of  same-day  payment  Thus,  a  retuming  or 
paying  bank  may  agree  to  accept  payment 
through  an  A(3l  credit  or  debit  transfer  that 
settles  the  day  after  the  retumed  check  is 
received  instead  of  a  wire  transfer  that 
setties  on  the  same  day. 

This  paragraph  and  this  subpart  do  not 
affect  the  depositary  bank's  right  to  recover  a 
provisional  settiement  with  its  nonbank 
customer  for  a  check  that  is  retumed.  (See 
also  IS  229.33(d)  and  22g.35(d).) 

(c)  Misrouted  retumed  checks.  This 
paragraph  permits  a  bank  receiving  a  check 
on  the  basis  that  it  is  the  depositary  bank  to 
send  the  misrouted  retumed  check  to  the 
correct  depositary  bank,  if  it  can  identify  the 
correct  depositary  bank,  either  directiy  or 
through  a  retuming  bank  agreeing  to  handle 
the  check  expeditiously  under  S  229.30(a).  In 
these  cases,  the  bank  receiving  the  check  is 
acting  as  a  retuming  bank.  Altematively,  the 
bank  receiving  the  misrouted  retumed  check 
must  send  the  check  back  to  the  bank  from 
which  it  was  receiveci  In  either  case  the  bank 
to  which  the  retumed  check  was  misrouted 
could  receive  settiement  for  the  check.  The 
depositary  bank  would  be  required  to  pay  for 
the  retumed  check  under  {  Z29.32(b),  and  any 
other  bank  to  which  the  check  is  sent  under 
this  paragraph  would  be  required  to  settie  for 
the  check  as  a  returning  bank  under 
i  229.31(c).  If  the  check  was  originally 
received  "free,"  that  is,  without  a  charge  for 
the  (±eck,  the  bank  incorrectiy  receiving  the 
check  wodd  have  to  retum  the  check, 
%vithout  a  charge,  to  the  bank  ftom  which  it 
came.  The  bank  to  wrhich  the  returned  check 
was  misrouted  is  required  to  act  promptiy  but 
is  not  required  to  meet  the  expeditious  retum 
requirements  of  i  229.31(a).  however,  it  must 
act  within  its  midni^t  deadline.  This 
paragraph  does  not  affect  a  bank's  duties 
under  i  229.35(b]. 


(d)  Chaigei.  This  paragraph  prohibits  a 
depositaiy  bank  from  charging  the  aqdvdent 
of  a  presentment  fee  for  retumed  checks.  A 
returning  bank,  however,  may  charge  a  fee 
for  handling  retumed  checks.  If  the  retuming 
bank  receives  a  mixed  cash  letter  of  retumed 
checks,  which  includes  some  checks  for 
which  the  retuming  bank  is  also  the 
depositary  bank,  the  fee  may  be  applied  to  all 
the  retumed  checks  in  the  cash  letter.  In  the 
case  of  a  sorted  cash  letter  containing  only 
retumed  checks  for  which  the  retuming  bank 
is  the  depositary  bank,  however,  no  fee  may 
bechaiged. 

Section  229.33    Notice  of  Nonpayment 

(a)  Requirement  Notice  of  nonpayment  as 
required  by  this  section  and  written  notice  in 
Ueu  of  retum  as  provided  in  {(  229.30(f)  and 
229.31(f)  serve  different  functions.  The  two 
kinds  of  notice,  however,  must  meet  the 
content  requirements  of  this  section.  The 
paying  bank  must  send  a  notice  of 
nonpayment  if  it  decides  not  to  pay  a  check 
of  $2,5(X)  or  more.  A  paying  bank  may  rely  on 
an  amount  encoded  on  the  check  in  magnetic 
ink  to  determine  whether  the  check  is  in  the 
amount  of  $2,500  or  more.  The  notice  of 
nonpayment  carries  no  value,  and  the  check 
itself  (or  the  notice  in  lieu  of  return)  must  be 
returned.  The  paying  bank  must  ensure  that 
the  notice  of  nonpayment  is  received  by  the 
depositary  bank  by  4:00  pjn.  local  time  on  the 
second  business  day  following  presentment 
A  bank  identified  by  routing  number  as  the 
paying  bank  is  considered  the  paying  bank 
under  this  regulation  and  would  be  required 
to  create  a  notice  of  nonpayment  even  though 
that  bank  determined  that  the  check  was  not 
drawn  by  a  customer  of  that  bank.  (See 
Commentary  to  the  definition  of  paying  bank 
in  {  229.2(z).) 

The  paying  bank  shodd  not  send  a  notice 
of  nonpayment  until  it  has  finally  determined 
not  to  pay  the  check.  Under  (  229  J4(b),  by 
sending  the  notice  the  paying  bank  warrants 
that  it  has  retumed  or  will  return  the  check.  If 
a  paying  bank  sends  a  notice  and 
subsequentiy  decides  to  pay  the  check,  the 
paying  bank  may  mitigate  its  liability  on  this 
warranty  by  notifying  the  depositary  bank 
that  the  check  has  been  paid. 

Because  the  retum  of  the  check  itself  may 
serve  as  the  required  notice  of  nonpayment 
in  many  cases  no  notice  other  than  the  retum 
of  the  check  will  be  necessary.  For  example, 
in  many  cases  the  retum  of  a  check  through  a 
dearinghouse  to  another  participant  of  the 
clearinghouse  will  be  made  in  time  to  meet 
the  time  requirements  of  this  section.  If  the 
check  will  not  normally  be  received  by  the 
depositary  bank  nvithin  the  time  limits  for 
notice,  the  retum  of  the  check  will  not  satisfy 
the  notice  requirement  In  determining 
whether  the  retumed  check  will  satisfy  the 
notice  requirement  the  paying  bank  may  rely 
on  the  availabilify  schedules  of  retuming 
banks  as  the  time  that  the  retumed  check  ia 
expected  to  be  delivered  to  the  depositary 
bank,  unless  the  paying  bank  has  reason  to 
know  the  availabihfy  schedules  are 
inacciirate. 

(b)  Content  of  notices.  This  paragraph 
provides  that  the  notice  must  at  a  minimum 
contain  eight  elements  which  are  specifically 
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depoHlaiy  bMk  froa  Ihe  ehask  Mntt.  a  I 
wUh  to  «aad  th«  oatiGS  te  i 

coDectiqg  baak  M  caa  JdwMilr  4 
that  the  notice  is  aot  bfl^aaol  to  <bc 
depoaiUij  bank.  The  ooDmcBmgbaakmmjfba 
able  to  identify  the  jlqpaaitoqr  faaak  aad 
forward  flie  oatice,  bnt  is  vadBrao duty  to  da 
■o.  in  adtfition.  the  coBacdas  hank  naiy 
actually  be  the  depoaitafy  baak. 

[di  Acceptance  of  notice.  In  the  case  ala 
written  notice,  the  depositary  bank  is 

spedfiad  Ja  i  22a3C(a^  In  Ae  £aae  ^ 
telephone  notifiea.  Ihe  baak  a«y  nat  ce&ise  to 

■~~T*  -^ *  *^T  liHT|Thnnt  nrnnhin 

idenOBfid  ia  Aiis  lortjna  bat  aw  inoalar 
calls  or  use  a  recardiag  danca.  fiaaks  any 
vary  by  ayeement  the  JaratJcin  aad  aianBer 
in  whidi  notices  are  receivad. 

(d)  Notification  io  ntHtitmitr  This 
panupaph  leqiiiKS  a  depoaitaiy  bank  to 
noflfy  its  mstmaer  of  nonpajwaant  ijpon 
receipt  of  a  returned  check  orn^ice  of 
nonpayment  This  re4uiiBmantiaaiBuiar  to 
the  nqiareiaeat  under  Qte  U.CC.  as 
inteipreted  In  AppDance  Buyea  CredU  Caiip. 
y.  Project  National  Bank,  70BF.2d280{7th 
Cir.  rassj.  (hata  dcyixMitarybankmay  be 
liable  for  damages  incunad  by  its  customer 
for  its  faihire  to^ve  Its  customs  Smefy 
advice  that  it  has  received  a  aafioe  dl 
nonpayment  Notice  must  also  be  ^ven  if  a 
depositary  bank  ceceives  a  nodce  of  recereiy 
under  i  2Z9.3S(b].  The  noGce  to  (he  customer 
required  under  this  paragr^{Ai  may  dso 
satisfy  (he  notice  reqoirement  of  ]  2Z9.13(g}  if 
the  deporttary  bank  invokes  (he  reasonable 
cause  exoeptioB  of  %  229.t3(el  due  to  (he 
receipt  of  a  notice  of  nonpayment  provided 
the  notice  meets  the  other  requirements  of 
i  22S.ia(d. 

SectioaaeJ4    WmnaatieBbyfayii^Baidc 
an^r 


(a)  Warranty  of  returned  cheek  Tins 
para^apk  fnehwfcs  waiiauties  4nt  a 
retiaaedfiheck  was  tetuiwed  by  fte  paying 
bank  wiAin  4r  deadbie  laMier  the  U.Cil. 
Regulation ).  or  S  22B.98(c1.  (hat  4ie  psyiag  or 
retuiflias  b«di  is  aathoriaed  to  retoiT)  Ihe 
check.  Ihat  Ae  fetamed  check  has  aeit  been 
matariafly  Aeied.  aad  that,  to  fte  «aae  off  a 
notice  to  feea  of  letam,  Ae  arigSaal  check  has 
not  aaa  wil  aal  «e  setannd.  Uto  waiiauty 
does  oat  iacMe  •  wamniy  *et  the  baric 
compBed  with  (he  enpudHiuBB  wtam 
requirsaMBts  af  |1  Z&aBM  «iri  aS31Ia). 
These  anvaalies  do  oat  apply  to  chedas 
drawn  aa  toeUaitod  States  TVensarj.  a  stoto. 

(b)  Wamatyafmatiee  afmaapmjmant  TUs 
paragsafAi  proiMea  f or  wanaaltos  far  I 
of  naapajMBat  His  wanarty  daas  Bot 
include  a  aanaaty  that  dK  aattoe  to  4 
and  tiaufy  aader  f  2Zt JS.  IVe  nniiiwiials 
of  <  22&»  that  are  aot  ooverad  by  the 
warraofy  an  aohioct  to  &e  lUUMfy 
provisions  of  4  22BJa  These  waiisaMiii  ase 
designed  to  give  the  depositary  bank  mase 
oonfidenoe  to  '"*jF'iig  oa  aottoas  itf 
nonpajaaaHSas  paci^raph  tepaaes  habOity 
on  a  pnitoi  haai  thai  fj^esaattoaaf 


noi 
thai 

newawiartBahi  i  OKMfa)  aadM  (he 
warsB^daaiagasafPjCXl  H  JP^g). 

adopts  for  this  regulation  the' 
provWoasafUCXLfl 

SectioB  iiSUS 


and  AppeadJKOsB^uifBbaAstoaaea 
standaid  isna  «f  todaisemeat  whea  todoislug 
checks  daitog  €»  fai  wawl  oalutHiun  and 
rcw^n  paooess*  ive  toaaaaiB  provides  ror 
inQorseiaeato  ay  as  oonecttng  aBd  TetufSDiB 
oanJcSt  ^as  a  aas^ae  ^anoara  for  deposntaiy 
bank  indorsements.  It  is  dewyd  to  fatiffitate 
the  identificatioB  df  the  depusitoiy  bank  and 
the  prompt  return  of  oiedcs.  Hie  ludurseuieul 
standard  specifies  the  information  eadi 
indorsement  must  uoutaimmd  its  locsKioii 
and  ink  color. 

Ibe  indorsement  standard  requires  (hal  Hm 
nine-di^  routing  arunber  of  tiie  depositary 
bank  be  whdBy  contained  in  an  area  on  (ha 
back  of  the  check  from  3J)  indies  from  Qie 
leading  edge  to  1.5  inches  from  <he  trailii^ 
edge  of  the  check.  Tlus  pemdts  hanks  to  use 
encoding  equipmenf  that  "'—"■■it  from 
either  thelea^ng  ortrafli^ga^gBof  thecheck 
to  place  indatsemento  to  fliis  ana.  Tbe 
standard  daes  not  reQuiia  that  ^  eottre 
depoaitaiy  bank  indofaeaacat  be  ooatainad 
within  the  ^leoified  asaa.  but  chacks  adll  be 
handled  most  sffictoat^y  if  depoaitaiy  baaks 
place  as  nuicfa  ioiiaaBatiQn  as  passible  ariftto 
the  designated  area  to  aasure  that  the 
information  is  protected  from  beiag 
overstamped  ^  subsaqaeat  < 
The  Jocatian  jeouisei 

coUectii^  bank  inriaiarainBis  ^aat  toehidi^ 
retumiqg  baok  iadaianuieats)  itouts  thva 
indorsements  to  the  waa  aa  tke  back  af  Ihe 
check  from  ihe  leadtogadge  to  ftffifhfis 
from  the  leadiag  edge  af  (he  chadL  Hw  : 
from  the  traitii««dgeaf  ihe  chaok  to  U 
inches  fram  the  tnuhagadie  is< 
used  for  the  payee  iadoi 

The  ataadefd  reqiOMs  flnpositsiy  banks  to 
use  aMher  parple  or  btodc  ialc  The  Baaid 
encaarages  d^caitary  banks  to 
checks  to  purple  wk  mhm%  pnsslhh 
use  of  a  unique  tok  ookr  w^  toeiUtofte  the 
speedy  identificattoa  «{ (he  dapoaitory  baak. 
Black  iak.  bewcweEi  aay  ha  aaad  sehea  aae  of 
pu^  iak  is  aat  foasibla.  Hdi  as  whsK  a 
bank  aaes  the  aaae  eqaipBeBt  to  apply  hath 
depositary  baric  aad  aahaafasat  eoitoottog 
baak  iadoiaeaento.  and  Ihe  aqa^asent  has 
only  onesBuroeoftodL  TheataBdaadaaqiBaes 
niihnnqiinnt  rsiHis  laig  harii  hi  nan  an  iidL 
colar  other  tbaa 
indorsements.  Ibe 
depositary  iiank's 
nine-digit  latoiim 
the  bank's  aam 
indorsemeat  da 
indorsement  to 
infoonaitom. 

me  stoadard  daas  aat  i 
fni  hiaisl  laa'Jjgaibar 
banka;  howaaac  a  haak  BB 
fractional  raabigaaaihar 
digit  roahagaaa^ar  to  Ito 
depositary  bank  indudes  its  roi 
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m  its  induisemeiit  miav  van  oaoe,  ^ayi^g 
and  retundngbarics  wfll  be  sMe  to  Identify 
the  depositary  bank  more  isadlfy. 

A  depoaHaQr  baric  is  not  raqui»d  to  place 
a  street  address  In  Its  iadorsemaBt  howevec 
a  baric  mqr  want  to  do  so  to  order  to  Vmll  die 
number  of  locaQons  at  whkh  it  must  accept 
returned  checks  undar  |  TWTJtaJ  'B«nlr« 
shorid  note,  howevec  fliat  J  2Z(L3?(e]  alsa 
requires  depositary  barics  to  aocqit  returned 
checks  at  the  lacatkmls)  It  accepts  loiwiard 
collection  rbedts-  The  i»»-i"«*«»«  f£  ^ 
depositary  bank's  t»i»i^^mf  ■wnl^flr  iriwta  it 
would  receive  ""^rrt  nf  Tnnti  dnflsr  retuias 
to  its  todorsements  is  "|«n«w.ai 

Under  the  ULQC  a  vadfic^uaraotee  of 
prtor  iBdaaemant  is  not  aaoesaaiy.  (See 
U.CC  ii  3-«UI(l)M  <wl  *-UPtll.  aad 
official  commaat  2  to  UilC  i  4-107^  Uhe  af 
guarantee  Ungaage  to  iadaeaamaala,  saAsn 

may  result  to  sedaciqg  Ike  tyyeaisaaBad  to 
bank  todorsements,  thereby  makh^  dMat 
mote  diffioak  to  read.  Uae  «f  Ibis  la^a^ge 
may  mriw  it  jaane  dUBcatt  faralher  kaaks  to 
irimitify  thr  linpraitsij  harir  fjahaniiiinat 
collecting  baak  iadoiaameato  aHy  aot 
inckide  this  ia^BMe. 

The  ataadari  far  rehuatog  banks  sequaes  a 
returning  bank  to  apply  aa  todoEsaanal  fkal 
avoids  the  asea  on  4ha  hack  af  the  «hedc  fan 
3.0  todies  from  the  toadi^  adge  af  dm  check 
to  the  traiUagadpe— tte  asaa  laaawed  for  (he 
payee aad depositary  baak  iadmiiMiiiils 
Retumiiy  baric  tadeasaaHaU  map  diffe  faxn 
subsequeat  onHecting  baak  iadoEsaaKnta. 
The  use  «f  varioas  mathads  to  psacesB 
retuma  aaiag  a  ^Nariafy  af  cqaipaeBt  may  aiso 
cause  retasaiqg  bar ' 
8ubstaalia%  to  iann.  < 
on  the  oheoL  Ihaa, 
indoEsanentasayhaaalhe  face  af  the  dwck 
or  on  the  back  af  the  diaric.  A  returaiiW  baak 
indorsement  may  not  be  in  purple  ink.  Ma 
contwsil  I T  41111  HI  iHwl  I  kmn  heea  adopted  far 
the  retaniagharic  iadocaemeiit. 

If  the  baak  aaiatoiaiag  the  aooaaat  into 
which  a  check  M  deposited  agrees  wMi 
another  bank  (a  correspondent  ATM 
opesator,  ar  lock  box  openHot^  to  have  the 
other  baak  accept  retoms  and  aatScas  of 
nonpaimaid  far*e  baak  af  account  the 
indorsemari  idaced  aa  «be  dteck  as  Ibe 
depositary  baric  todarsemewt  may  be  the 
todarsemsa^af  the  baric  (hex  acts  as 
correapoadeat  ATM  apcrator.  or  lode  box 
operator  ae  provided  to  paragraph  (d]  cffthis 
section. 

The  backs  afanny  checks  bear  pre-printed 
infonaatioaorMacked  eat  areas  for  various 
reasoas.  For  eRaBBple.  sane  drndcs  are 
prtotad  wNh  a  carbaa  band  across  file  bade 
that  allows  the  toaasfar  «f  nfonnafien  from 
the  check  to  a  ledger  wtii  one  vaitmg.  Aho. 
con  tracts  «r  lean  agreements  ane  printed  on 
certato  riieoks.  Ofter  diedcs  that  are  mailed 
to  redpients  may  ooatan  areas  on  (he  back 
that  are  blacked  out  so  4uK  they  may  not  be 
read  fosu^  tiie  amller.  On  (be  deposit  aide, 
the  payee  flf  the  check  may  phoe  its 
inGorsdnciit  or  vinTBiflfioii  iHcntify^tw  toe 
drawer  of  fte  dwdcte  flw  area  spedfied for 
me  aepositary  oafac  aiooraeaicin,  thus 
msMBg  ne  depositaiy  bank  mdui  sement 
unreadaUe. 


The  indorsement  standard  does  not 
prohibit  the  use  of  a  carbon  band  or  other 
printed  or  written  matter  on  the  backs  of 
checks  and  does  not  re()uire  banks  to  avoid 
placing  their  indorsements  to  these  areas. 
Nevertheless,  diedcs  will  be  handled  more 
effidendy  if  depositary  banks  design 
mdorsement  stamps  so  that  the  aine-digit 
routing  't"!^^'"'  avoids  the  carbon  band  area. 
Indorsing  parties  other  than  banks,  e.g., 
corporations,  will  benefit  from  the  faster 
return  of  checks  if  they  proted  the 
identifiabilify  and  legibility  of  the  depositary 
bank  indorsement  by  stoying  dear  of  the  area 
reserved  for  the  depositary  bank 
indorsement 

Section  22g.38(d]  allocates  responsibility 
for  loss  resulting  ^mi  a  delay  to  return  of  a 
check  (toe  to  todorsements  that  are 
unreadable  because  of  material  an  the  back 
of  the  check.  The  depositary  bank  is 
responsible  for  a  loss  resulting  from  a  delay 
to  return  caused  by  the  conchtion  of  the  check 
arising  after  its  issuance  until  its  acxeptance 
by  the  depositary  bank  that  made  the 
depositary  bank's  indorsement  illegible.  The 
paying  bank  is  responsible  for  loss  restdting 
from  a  delay  m  return  caused  by 
indorsements  that  are  not  readable  because 
of  other  material  on  the  back  of  the  check  at 
the  time  that  it  was  issued.  Depositary  and 
paying  banks  may  shift  these  risks  to  their 
customers  by  agreement 

The  standard  does  not  require  the  paying 
bank  to  indorse  the  check;  however,  if  a 
paying  bank  does  indorse  a  check  that  is 
returned,  it  should  follow  the  mdorsement 
standard  for  returning  banks. 

(b)  Liability  of  bank  handling  check.  When 
a  check  is  smt  for  forward  collectton.  the 
collection  process  results  to  a  ciiato  of 
indorsements  extending  from  the  depositary 
bank  through  any  subsequent  collecting 
banks  to  the  paying  bank.  This  section 
extends  the  todorsement  chain  through  the 
paying  bank  to  the  returning  banks,  and 
would  permit  each  bank  to  recover  frtim  any 
prior  indorser  if  the  claimant  bank  does  not 
receive  payment  for  the  check  bom  a 
subsequent  bank  m  the  collection  or  return 
chain.  For  example,  if  a  returning  bank 
returned  a  dieck  to  an  insolvent  depository 
bank,  and  did  not  receive  the  full  amount  of 
the  check  from  (be  failed  bank,  the  returning 
bank  could  obtato  the  unrecovered  amount  of 
the  cjieck  baa  any  bank  prior  to  it  m  the 
coUectiim  and  return  cham  induding  the 
paying  bank.  Because  each  bank  to  the 
collection  and  return  chato  could  recover 
bom  a  prior  bank,  any  loss  would  toll  on  the 
first  coUecting  bank  that  received  the  check 
frtim  the  depository  bank.  To  avoid  circuity 
of  actions,  the  returning  bank  could  recover 
directly  from  the  first  collecting  bank.  Under 
the  U.CC,  the  first  collecting  bank  might 
ultimalely  recover  from  the  depositary  bank's 
customer  or  from  the  other  parties  on  the 
check. 

Where  a  check  is  returned  through  the 
same  banks  used  for  the  forward  collection  of 
the  check,  priority  during  the  forward 
collection  process  controls  over  priorify  to 
the  return  process  for  the  purpose  of 
determining  prior  and  subsequent  banks 
under  dils  r^ulation. 

Where  a  retutniitg  bank  to  insolvent  and 
fails  to  pay  the  paying  bank  or  a  prior 


returning  bank  for  a  returned  check. 
S  229.39(a)  requires  the  receiver  of  the  failed 
bank  to  return  the  cdieck  to  the  bank  that 
transferred  the  check  to  the  failed  baric.  That 
bank  could  then  either  continue  the  return  to 
the  depositary  bank  or  recover  based  on  this 
paragraph.  Where  dw  paying  bank  is 
insolvent  and  toils  to  pay  the  collecting 
bank,  the  collecting  buik  could  also  recover 
from  a  prior  coUecting  bank  under  this 
paragraph,  and  the  buik  from  which  it 
recovered  could  to  turn  recover  from  its  prior 
collecting  bank  until  the  loss  settled  on  the 
depositary  bank  (which  muld  recover  from 
ite  cnistomer). 

A  bank  is  not  required  to  make  a  claim 
against  an  insolvent  bank  before  exerdsing 
its  right  to  recovery  under  this  paragrsfrfL 
Recovery  may  be  made  by  charge-back  or  by 
other  means.  This  ri^t  of  recovery  is  also 
permitted  even  where  nonpayment  of  the 
check  is  the  result  of  the  daiming  bank's 
negligence  such  as  failure  to  make 
expeditious  return,  but  the  daiming  bank 
remains  liable  for  its  negligence  under 
S  228.38. 

This  Itobility  is  imposed  on  a  bank 
handhng  a  check  for  collection  or  return 
regardless  of  wHhether  the  bank's  indorsement 
appears  on  the  check.  Notice  must  be  sent 
under  this  paragraph  to  a  prior  bank  from 
which  recovery  is  sought  reasonably 
promptly  after  a  bank  learns  that  it  did  not 
receive  payment  6t>m  another  bank,  and 
learns  the  identity  of  the  prior  bank.  Written 
notice  reasonably  identifying  the  check  and 
the  basis  for  recovery  is  sufficient  if  the 
check  is  not  available.  Receipt  of  notice  by 
the  bank  against  which  the  daim  is  made  is 
not  a  precondition  to  recovery  by  charge- 
back or  other  means;  however,  a  bank  may 
be  liable  for  negligence  for  toilure  to  provide 
timely  notice.  A  paying  or  returning  bank 
may  also  recover  from  a  prior  collecting  bank 
as  provided  to  Si  229.30(b)  and  229Jl(b). 
This  provision  is  not  a  substitote  for  a  paying 
or  returning  bank  m''*^''^  eiqieditious  return 
under  SS  229J0(a)  or  229.31(b).  This 
paragraph  does  not  affed  a  paying  bank's 
accountability  for  a  check  imder  U.CC  {i  4- 
213(1)  and  4-302. 

Ibia  paragraph  affeds  the  following 
provisioiu  of  the  U.CC  and  may  affect  other 
provisions: 

1.  Section  4-212(1).  to  that  the  right  to 
recovery  is  not  based  on  provisional 
settlement  and  recovery  may  be  had  from 
any  prior  bank.  Section  4-212(1)  would 
contmue  to  permit  a  depositary  bank  to 
recover  a  provisional  setdement  from  its 
customer.  (See  t  229J3(d).) 

2.  Section  3-414  and  related  provisions 
(such  as  sections  3-502, 3-603(2).  and  3-608). 
m  that  such  provisions  would  not  apply  as 
between  banks,  or  as  between  the  depositary 
bank  and  its  customer. 

(c)  Indorsement  by  bank.  This  section 
protects  the  rights  of  a  customer  depositing  a 
check  to  a  bank  without  reqtiiiing  the  words 
"pay  any  bank."  as  required  by  the  U.CC 
(See  U.CC  {  4-201(2].]  Use  of  this  laiiguage 
to  a  depositary  bank's  todorsement  will  make 
it  more  chfficult  for  other  banks  to  identify 
the  depositary  bank.  The  mdorsement 
standard  to  Appendix  D  prohibits  such 
material  to  subsequent  coUecting  bank 


todorsements.  The  existence  of  a  bank 
mdorsement  provides  notice  of  the  restrictive 
todorsement  without  any  additional  words. 

(d)  Indorsement  for  depositary  bank.  This 
section  peonits  s  depositary  bank  to  arrange 
with  anodier  bank  to  mdorse  checks.  This 
practice  may  occur  when  a  oorrespondent 
indorses  for  a  respondent  or  when  the  bank 
servicing  an  ATM  or  lock  box  indorses  for 
the  bank  maintaining  the  account  to  which 
the  check  is  deposited — i.e..  the  depositary 
bank.  If  the  indorsing  bank  appUes  the 
depositary  bank's  mdorsement  checks  will 
be  returned  to  the  depositary  bank.  If  the 
todorsing  bank  does  not  apply  the  depositary 
bank's  mdorsement  by  agreement  with  the 
depositary  bank  it  may  appfy  its  own 
mdorsement  as  the  depositary  bank 
todorsement  to  that  case,  the  depositary 
bank's  own  todorsement  on  the  check  (if  any) 
should  avoid  the  location  reserved  for  this 
depositary  bank.  The  actual  depositary  bank 
remains  responsible  for  the  availability  and 
other  requirements  of  Subpart  B,  but  the  bank 
todorsing  as  depositary  bank  is  considered 
the  depositary  bank  fat  purposes  of  Subpart 
C  The  check  wiU  be  returned,  and  notice  of 
nonpayment  wiU  be  given,  to  the  bank 
todorsing  as  depository  bank. 

Because  the  depository  bank  for  Subpart  B 
purposes  wiU  desire  prompt  notice  of 
nonpayment  its  arrangement  witii  the 
indorsing  bank  should  provide  for  prompt 
notice  of  nonpayment  The  bank  todorsing  as 
depositary  bank  may  require  the  depositary 
bank  to  agree  to  take  up  the  check  if  the 
check  is  not  paid  even  if  the  depositary 
bank's  todorsement  does  not  appear  on  the 
check  and  it  did  not  hancUe  the  check.  The 
arrangement  between  the  banks  may 
constitote  an  agreement  varying  the  effect  of 
provisions  of  Subpart  C  under  \  229.37. 

Section  229.36   Presentment  of  Checks 

(a)  Payable  throogh  and  payable  at  checks. 
The  regulation  defines  a  payable  dirough  or 
payable  at  bank  (which  coiUd  be  designated 
the  coUectible  through  or  coUectible  at  bank) 
as  a  paying  bank.  The  requirements  of 

{  229.30(a]  and  the  notice  of  nonpayment 
requirements  of  |  229.33.  are  imposed  on  a 
payable  through  or  payable  at  bank  and  are 
based  on  the  time  of  receipt  of  the  forward 
coUection  check  by  the  payable  through  or 
payable  at  bank.  This  is  consistent  with 
looking  to  the  location  of  the  payable  through 
or  payable  at  bank  when  a  check  is  sent  to 
that  bank  for  payment  to  order  to  determine 
whether  a  check  is  a  local  or  a  nonlocal 
check.  This  provision  is  totended  to  speed  the 
return  of  checks  that  are  payable  through  or 
at  a  bank  to  the  depositary  bank. 

(b)  Receipt  at  bank  office  or  processing 
center.  This  paragraph  seeks  to  fadlitate 
efficient  presentment  of  checks  to  promote 
early  return  or  notice  of  nonpayment  to  the 
depositary  bank,  and  darifies  the  law  as  to 
the  effed  of  presentment  by  routing  number. 
This  paragraph  differs  from  {  229.32(b) 
because  presentment  of  chedcs  differs  frtim 
deUvery  of  returned  checks. 

The  paragraph  specifies  four  locaticms  at 
which  the  paying  bank  must  accept 
presentment  of  checks.  Where  the  check  is 
payable  through  a  bank  and  the  check  is  sent 
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to  that  bank,  the  payable  through  bank  is  the 
paying  bank. 

1.  Delivery  of  checks  may  be  made,  and 
presentment  is  considered  to  occur,  at  a 
location-(including  a  processing  center] 
requested  by  the  paying  bank.  This  is  the 
way  most  checks  are  presented  by  banks 
today.  This  provision  adopts  the  common  law 
rule  of  a  number  of  legal  decisions  that  the 
processing  center  acts  as  the  agent  of  the 
paying  bank  to  accept  presentment  and  to 
begin  the  time  for  processing  of  the  check. 
(See  also  U.CC  1 4-2M(3).)  If  a  bank     i 
designates  different  locations  for  the 
presentment  of  forward  collection  checks 
bearing  different  routing  numbers,  for 
purposes  of  this  paragraph  it  only  requests 
presentment  of  checks  bearing  a  particular 
routing  number  at  the  location  designated  for 
receipt  of  forward  collection  checks  bearing 
that  routing  number. 

2.  Delivery  may  be  made  at  an  office  of  the 
bank  associated  with  the  routing  number  on 
the  check.  The  office  associated  with  the 
routing  number  of  a  bank  is  found  in  a 
publication  of  Rand  McNally,  Key  to  Routing 
Numbers,  which  lists  a  city  and  state  address 
for  each  routing  number.  Checks  are 
generally  handled  by  coUecting  banks  on  the 
basis  of  the  nine-digit  routing  number 
encoded  in  magnetic  ink  (or  on  the  basis  of 
the  fractional  form  routing  number  if  the 
magnetic  ink  characters  are  obliterated)  on 
the  check,  rather  than  the  printed  name  or 
address.  The  definition  of  a  paying  bank  in 

§  229.2(z)  includes  a  bank  designated  by 
routing  number,  whether  or  not  there  is  a 
name  on  the  check,  and  whether  or  not  any 
name  is  consistent  with  the  routing  number. 

There  is  no  requirement  in  the  r^ulation 
that  the  name  and  address  on  the  check  agree 
with  the  address  associated  with  the  routing 
number  on  the  check.  A  bank  may  generally 
control  the  use  of  its  routing  number,  just  as  it 
does  the  use  of  its  name.  The  address 
associated  with  the  routing  number  may  be  a 
processing  center. 

In  some  cases,  a  paying  bank  may  have 
several  offices  in  the  city  associated  with  Ae 
routing  number.  In  such  a  case,  it  would  not 
be  reasonable  or  efficient  to  require  the 
presenting  bank  to  sort  the  checks  by  more 
specific  branch  addresses  that  might  be 
printed  on  the  checks,  and  to  deliver  the 
checks  to  each  branch.  A  collecting  bank 
would  normally  deliver  all  checks  to  one 
location.  In  cases  where  checks  are  delivered 
to  a  branch  other  than  the  branch  on  which 
they  may  be  drawn,  computer  and  courier 
communication  among  branches  should 
permit  the  paying  bank  to  determine  quickly 
whether  to  pay  the  check. 

3.  If  the  check  specifies  the  name  of  the 
paying  bank  but  no  address,  the  bank  must 
accept  delivery  at  any  office.  Where  delivery 
is  made  by  a  person  other  than  a  bank,  or 
where  the  routing  number  is  not  readable, 
delivery  will  be  made  based  on  the  name  and 
address  of  the  paying  bank  on  the  check.  If 
there  is  no  address,  delivery  may  be  made  at 
any  office  of  the  paying  bank.  This  provision 
is  consistent  with  U.CC.  I  3-^504(2),  which 
states  that  presentment  for  payment  may  be 
made  at  the  place  specified  in  the  instrument, 
or,  if  there  is  none,  at  the  place  of  business  of 
the  party  to  pay.  Thus,  there  is  a  trade-off  for 


a  paying  bank  between  spediying  a 
particular  address  on  a  check  to  limit 
locations  of  deUvery.  and  simply  stating  the 
name  of  the  bank  to  encourage  wider 
currency  for  the  check. 

4.  If  the  check  specifies  the  name  and 
address  of  a  branch  or  head  office,  or  other 
location  (such  as  a  processing  center),  the 
check  may  be  delivered  by  delivery  to  that 
office  or  other  location.  If  the  address  is  too 
general  to  identify  a  particular  office, 
delivery  may  be  made  at  any  office 
consistent  with  the  address.  For  example,  if 
the  address  is  "San  Francisco,  CaUfomia," 
each  office  in  San  Francisco  must  accept 
presentment  The  designation  of  an  address 
on  the  check  is  generally  in  the  control  of  the 
paying  bank. 

This  paragraph  may  affect  U.CC  {  3- 
504(2](c)  to  the  extent  that  the  U.CC  requires 
presentment  to  occur  at  a  place  specified  in 
the  instrument. 

(c)  Truncation.  Truncation  includes  a 
variety  of  procedures  in  which  the  physical 
check  is  held  or  delayed  by  the  depositary  or 
collecting  bank,  and  the  information  fivm  the 
check  is  transmitted  to  the  paying  bank 
electronically.  Presentment  takes  place  when 
the  paying  bank  receives  the  electronic 
transmission.  This  process  has  the  potential 
to  improve  the  efficiency  of  check  processing, 
but  use  of  truncation  has  been  limited,  partly 
because  of  uncertainties  about  whether  the 
U.CC  permits  it  without  the  agreement  of  all 
parties.  This  paragraph  allows  tnmcation  by 
agreement  with  the  paying  bank;  however, 
such  agreement  may  not  prejudice  the 
interests  of  prior  parties  to  the  check.  For 
example,  a  truncation  agreement  may  not 
extend  the  paying  bank's  time  for  return. 
Such  an  extension  could  damage  the 
depositary  bank,  which  must  make  funds 
available  to  its  customers  under  mandatory 
availability  schedules. 

(d)  Liability  of  bank  during  forward 
collection.  This  paragraph  makes  settlement 
between  banks  during  forward  collection 
final  when  made,  subject  to  any  deferrment 
of  credit,  just  as  settlements  between  banks 
during  the  return  of  checks  are  final.  In 
addition,  this  paragraph  clarifies  that  this 
change  does  not  affect  the  liability  scheme 
under  U.CC  {  4-201  during  forward 
collection  of  a  check.  That  U.CC  section 
provides  that,  unless  a  contrary  intent  clearly 
appears,  a  bank  is  an  agent  or  subagent  of 
the  owner  of  a  check,  but  that  Article  4  of  the 
U.CC  applies  even  though  a  bank  may  have 
purehased  an  item  and  is  the  o%vner  of  it.  This 
paragraph  preserves  the  liability  of  a 
collecting  bank  to  prior  collecting  banks  and 
the  depositary  bank's  customer  for  negligence 
during  the  forward  collection  of  a  chedc 
under  the  U.CC,  even  though  this  paragraph 
provides  that  settlement  between  banks 
during  forward  collection  is  "final"  rather 
than  "provisional."  Settlement  by  a  paying 
bank  is  not  considered  to  be  final  payment 
for  the  purposes  of  U.CC  {  4-213  (b)  or  (d), 
because  a  paying  bank  has  the  right  to 
recover  settlement  from  a  returning  or 
depositary  bank  to  which  it  returns  a  check 
under  this  subpart  Other  provisions  of  the 
U.CC  not  superseded  by  this  subpart  such 
as  section  4-202,  also  continue  to  apply  to  the 
forward  collection  of  a  check  and  may  apply 


to  the  return  of  a  check.  (See  definition  of 
returning  bank  in  {  229.2(cc].] 

Section  229.37    Variationa  by  Agreement 

This  section  is  similar  to  U.CC  S  4-103, 
and  permits  consistent  treatment  of 
agreements  varying  Article  4  or  Subpart  C 
given  the  substantial  interrelationship  of  the 
two  documents.  To  achieve  consistency,  the 
official  comment  to  U.CC  S  4-103(1)  (which 
in  turn  follows  U.CC  S  102(3))  should  be 
followed  in  construing  this  section.  For 
example,  as  stated  in  Official  Comment  2  to 
section  4-103,  owners  of  items  and  other 
interested  parties  are  not  affected  by 
agreements  under  this  section  unless  they  are 
parties  to  the  agreement  or  are  bound  by 
adoption,  ratification,  estoppel,  or  the  like.  In 
particular,  agreements  varying  this  subpart 
that  delay  the  return  of  a  dieck  beyond  the 
times  required  by  this  subpart  may  result  in 
Lability  under  S  229.38  to  entities  not  party  to 
the  agreement.  This  section  is  consistent  with 
the  limits  on  truncation  agreements  in 
S  229.36(c). 

The  Board  has  not  followed  U.CC  §  4- 
103(2),  which  treaU  Federal  Reserve 
regulations  and  operating  letters, 
clearinghouse  rules,  and  the  like  as 
agreements,  and  permits  them  to  apply  t6 
parties  that  have  not  specifically  assented. 
For  this  particular  regulation,  which  seeks  to 
protect  many  of  those  parties,  that  treatment 
does  not  appear  warranted. 

The  following  are  examples  of  situations 
where  variation  by  agreement  is  permissible, 
subject  to  the  limitations  of  this  section: 

a.  A  depositary  bank  may  authorize 
another  bank  to  apply  the  other  bank's 
indorsement  to  a  check  as  the  "depositary 
bank."  (See  S  229.35(d).) 

b.  A  depositary  bank  may  authorize 
returning  banks  to  commingle  qualified 
returned  checks  with  forward  collection  . 
checks.  (See  J  22g.32(a).) 

c.  A  depositary  baiik  may  limit  its  liability 
to  its  customer  in  connection  with  the  late 
return  of  a  deposited  check  where  the 
lateness  is  caused  by  markings  on  the  check 
by  the  depositary  bank's  customer  or  prior 
indorser  in  the  area  of  the  depositary  bank 
indorsement.  (See  S  229.38(d).) 

d.  A  paying  bank  may  require  its  customer 
to  assume  the  paying  bank's  liability  for 
delayed  or  missent  checks  where  the  delay  or 
missending  is  caused  by  markings  placed  on 
the  check  by  the  paying  bank's  customer  that 
obscured  a  properly  placed  indorsement  of 
the  depositary  bank.  (See  {  229.38(d).) 

e.  A  collecting  or  paying  bank  may  agree  to 
accept  forward  collection  checks  without  the 
indorsement  of  a  prior  collecting  bank.  (See 

t  229.35(a).) 

f.  A  bank  may  agree  to  accept  returned 
checks  without  the  indorsement  of  a  prior 
bank.  (See  {  229.35(a).) 

The  Board  expects  to  review  the  types  of 
variation  by  a^vement  that  develop  under 
this  section  and  will  consider  whether  it  is 
necessary  to  limit  certain  variationa. 

Section  229.38    Liability 

(a)  Standard  of  care;  liability,  measure  of 
damages.  The  standard  of  care  established 
by  this  section  applies  to  any  bank  covered 
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by  the  requirements  of  Subpart  C  of  the 
r^ulation.  Thus,  the  standard  of  care  appUes 
to  a  paying  bank  under  SS  229.30  and  229.33, 
to  a  returning  bank  under  {  229.31,  to  a 
depositary  bank  under  IS  229.32  and  229.33, 
to  a  bank  enoneoosly  receiving  a  returned 
check  or  written  notice  of  nonpayment  as 
depositary  bank  under  {  229.32(d).  and  to  a 
bank  indorsing  a  check  under  $  229.35.  The 
standard  of  care  is  similar  to  the  standard 
imposed  by  U.CC.  Si  1-203  and  4-103(1). 

A  bank  not  meeting  this  standard  of  care  is 
liable  to  the  depositary  bank,  the  depositary 
bank's  customer,  the  owner  of  the  check,  or 
another  party  to  the  check.  The  depositary 
bank's  customer  is  usually  a  depositor  of  a 
check  in  the  depositary  bank  (but  see 
S  229.35(d)).  The  measure  of  damages  stated 
derives  from  U.CC  5S  4-103(5)  and  4-202(3). 
This  subpart  does  not  absolve  a  collecting 
bank  of  liability  to  prior  collecting  banks 
under  U.CC  i  4-201. 

Under  this  measure  of  damages,  a 
depositary  bank  or  other  person  must  show 
that  the  diamage  incurred  results  from  the 
negligence  proved.  For  example,  the 
depositary  bank  may  not  simply  claim  that  its 
customer  will  not  accept  a  chaige-back  of  a 
returned  check,  but  must  prove  that  it  could 
not  charge  back  when  it  received  the 
returned  check  and  could  have  charged  back 
if  no  negligence  had  occurred,  and  must  first 
attempt  to  collect  from  its  customer.  (See 
Marcoux  v.  Van  Wyk,  572  F.2d  661  (8th  Cir. 
1978);  Appliance  Buyers  Credit  Corp.  v. 
Prospect  Nafl  Bank,  708  F.2d  290  (7th  Cir. 
'  1983).)  Generally,  a  paying  or  retiirning 
bank's  liability  woald  not  be  reduced 
because  the  depositary  bank  did  not  place  a 
hold  on  its  customer's  deposit  before  it 
learned  of  nonpayment  of  the  check. 

This  paragraph  also  states  that  it  does  not 
affect  a  paying  bank's  liability  to  its 
customer.  Under  U.CC  {  4-402,  for  example, 
a  paying  bank  is  liable  to  its  customer  for 
wrongful  dishonor,  which  is  different  from 
failure  to  exercise  ordinary  care  and  has  a 
different  measure  of  damages. 

(b)  Paying  bank's  failure  to  make  tanely 
return.  Section  229.30(a)  impoaes 
requirements  on  the  paying  bank  for 
expeditious  return  of  a  check  and  leaves  in 
place  the  U.CC  deadlines  (as  they  may  be 
modified  by  1 229.30(c)).  which  may  allow 
return  at  a  different  time.  This  paragraph 
clarifies  that  tiie  paying  bank  could  be  liable 
for  failure  to  meet  eiti^er  standard,  but  not  tat 
failure  to  meet  both.  The  regulation  intends  to 
preserve  the  paying  bank's  "accountability" 
for  missing  its  midnight  or  other  deadline 
under  the  U.CC,  (e.g.,  sections  4-213  and  4- 
302),  provisions  that  are  not  incorporated  in 
this  regulation,  but  may  be  useful  in 
establishing  the  time  of  final  payment  by  the 
paying  bank. 

(c)  Comparative  negligence.  This 
paragraph  establishes  a  "pure"  comparative 
negligence  steMlud  for  liabililyTmder 
Subpart  C  of  this  regulation.  This 
comparative  negUgence  rule  may  have 
particnlar  application  where  a  paying  or 
returning  bndc  driays  tai  reteimng  a  check 
because  of  dSBodty  in  identifying  the 
depoeHery  bank.  Some  examples  wiU 
illustrate  UabUi^  in  such  cases.  In  eadi 
exanipie,  it  is  assumed  that  the  returned 


check  is  received  by  the  depositary  bank 
after  it  has  made  funds  available  to  its 
customer,  that  it  may  no  longer  recover  the 
funds  from  its  ciutomer,  and  that  the  inability 
to  recover  the  funds  from  the  customer  is  due 
to  a  delay  in  returning  the  check  contrary  to 
the  standards  established  by  SI  229.30(a)  or 
229.31(a). 

(1)  If  a  depositary  bank  fails  to  use  the 
indorsement  required  by  this  regulation,  and 
this  failure  is  caused  by  a  failure  to  exercise 
ordinary  care,  and  if  a  paying  or  returning 
bank  is  delayed  in  returning  the  check 
because  additional  time  is  required  to 
identify  the  depositary  bank  or  find  its 
routing  number,  the  paying  or  returning 
bank's  liability  to  the  depositary  bank  would 
be  reduced  or  eliminated. 

(2)  U  the  depositary  bank  uses  the  standard 
indorsement  but  that  indorsement  is 
obscured  by  a  subsequent  collecting  bank's 
indorsement,  and  a  paying  or  returning  bank 
is  delayed  in  retiuTiing  the  check  because 
additional  time  was  required  to  identify  the 
depositary  bank  or  find  its  routing  number, 
the  paying  or  returning  bank  may  not  be 
Uable  to  ti^e  depositary  bank  because  the 
delay  was  not  due  to  its  negligence. 
Nonetheless,  the  collecting  bank  may  be 
liable  to  the  depositary  bank  to  the  extent 
that  its  negligence  in  indorsing  the  check 
caused  the  paying  or  returning  bank's  delay. 

(3)  If  a  depositary  bank  accepts  a  check 
that  has  printing,  a  carbon  band,  or  other 
material  on  the  back  of  the  check  that  existed 
at  the  time  the  chedc  was  issued,  and  the 
depositary  bank's  indorsement  is  obscured 
by  the  printing,  carbon  band,  or  other 
material,  and  a  paying  or  returning  bank  is 
delayed  in  returning  tibe  check  because 
additional  time  was  required  to  identify  the 
depositary  bank,  the  returning  bank  may  not 
be  liable  to  the  depositary  bank  because  the 
delay  was  not  due  to  its  negligence. 
Nonetheless,  the  paying  bank  may  be  Uable 
to  the  depositary  bank  to  the  extent  that  the 
printing,  carbon  band,  or  other  material 
caused  the  delay. 

(d)  Responsibility  for  back  of  check.  The 
indorsement  standard  in  |  229.35  is  most 
effective  if  the  back  of  the  check  remains 
clear  of  other  matter  that  may  obscure  bank 
indorsements.  Because  bank  indorsements 
are  usually  applied  by  automated  equipment. 
it  is  not  possible  to  avoid  pre-existing  matter 
on  the  back  of  the  check.  For  example,  bank 
indorsements  are  not  required  to  avoid  a 
carbon  band  or  printed,  stamped,  or  written 
terms  or  notations  on  the  back  of  the  check. 
Accordingly,  this  provision  places 
responsibility  on  the  paying  bank  or 
depositary  bank,  as  api»opriate,  for  keeping 
the  back  of  the  check  dear  for  bank 
indorsements  during  forward  collection  and 
return. 

The  paying  bank  is  responsible  for  the 
condition  of  the  check  when  it  is  issued  by  it 
or  its  customer.  (It  would  not  be  responsible 
for  a  check  issued  by  a  person  other  than  its 
customer.)  Hius,  the  paying  bank  would  be 
responsible  for  the  adverse  effect  (if  any)  of  a 
carbon  band  or  other  material  placed  on  the 
back  of  a  check  before  issuance.  The  paying 
bank  may  contract  with  its  customers  with 
respect  to  sudi  responsibility. 

"The  depositary  bank  is  responsible  for  the 
condition  of  the  dieck  arising  after  it  is 


issued  and  before  it  is  accepted  by  the 
depositary  bank,  as  well  as  any  condition  of 
the  check  arising  during  its  handling  of  the 
check.  The  depositary  bank  would  be 
responsible  for  the  adverse  effed  (if  any)  of  ■ 
stamp  placed  on  the  check  by  its  customer  or 
a  prior  indorser.  The  depositary  bank  may 
refuse  to  accept  a  check  whose  back  is 
unreasonably  obscured  or  contract  with  its 
customers  with  respect  to  such  responsibiUty. 

Responsibility  under  this  paragraph  is 
treated  as  negligence  for  comparative 
negligence  purposes,  and  the  contribution  to 
damages  under  this  paragraph  is  treated  in 
the  same  way  as  the  degree  of  negligence 
under  paragraph  (c)  of  this  section. 

(e)  Timeliness  of  action.  This  paragraph 
excuses  certain  delays.  It  adopts  the  standard 
of  U.CC  S  4-108(2)  with  the  addition  of 
"failure  of  equipment"  and  "interruption  of 
computer  facilities"  as  causes  of  delay. 

(f)  Exclusion.  This  paragraph  provides  that 
the  dvil  liabiUty  and  dass  action  provisions, 
particularly  the  punitive  damage  provisions 
of  sections  611  (a)  and  (b),  and  the  bona  fide 
error  provision  of  611(c)  of  the  Ad  (12  U&C 
4010  (a),  (b),  and  (c))  do  not  apply  to 
regulatory  provisions  adopted  to  improve  the 
effidency  of  the  payments  mechanism. 
Allowing  punitive  damages  for  delays  in  the 
return  of  checks  where  no  actual  damages 
are  incurred  would  only  encourage  litigation 
and  provide  littie  or  no  benefit  to  the  check 
collection  system.  In  view  of  the  provisions  of 
paragraph  (a),  which  incorporate  traditional 
bank  collection  standards  based  on 
negligence,  the  provision  on  bona  fide  error  is 
not  induded  in  Subpart  C 

(g)  Jurisdiction.  ITie  Ad  confers  subjed 
matter  jurisdiction  on  courts  of  competent 
jurisdiction  and  provides  a  time  limit  for  civil 
actions  for  violations  of  this  subpart. 

(h)  Reliance  dn  Board  rulings.  This 
provision  shields  banks  from  civil  liability  if 
they  act  in  good  faith  in  reliance  on  any  rule, 
regulation,  or  interpretation  of  the  Board, 
even  if  it  were  subsequentiy  determined  to  be 
invalid.  Banks  may  rely  on  the  Commentary 
to  this  regulation,  whidi  is  issued  as  an 
official  Board  interpretation,  as  well  as  on  the 
regulation  itself. 

Section  229.39   Insolvency  of  Bank 

These  provisions  cover  situations  where  a 
bank  becomes  insolvent  during  collection  or 
return,  and  are  derived  from  U.CC  {  4-214. 
They  are  intended  to  apply  to  all  banks. 

(a)  Duty  of  receiver.  "This  paragraph 
requires  a  receiver  of  a  dosed  bank  to  return 
a  check  to  the  prior  bank  if  it  does  not  pay  for 
the  check.  This  permits  the  prior  bank,  as 
holder,  to  pursue  its  daims  against  the  dosed 
bank  or  prior  indorsers  on  the  check. 

(b)  Preference  against  paying  or  depositary 
bank.  This  paragraph  gives  a  bank  a 
preferred  claim  against  a  closed  paying  or 
depositary  bank  that  finally  pays  a  check 
witiiout  settiing  for  it  If  the  bank  with  a 
preferred  claim  under  this  paragraph 
recovers  from  a  prior  bank  or  odier  party  to 
the  check,  the  prior  bank  or  other  party  to  the 
check  is  subrogated  to  the  preferred  claim. 

(c)  Preference  agaiimt  paymg,  delecting,  or 
depositary  bmik.  TUs  paragraph  pves  a  bank 
a  preferr^  claim  against  a  closed  cdleding, 


19488 


Federal  Register  /  Vol.  53.  No.  103  /  Friday.  May  27,  1988  /  Rules  and  Regulations 


Federal  Register  /  Vol.  53.  No.  103  /  Friday.  May  27.  1988  /  Rules  and  Regulations  19489 


paying,  or  returning  bank  that  receives 
settlement  but  does  not  settle  for  a  check. 
(See  Commentary  to  i  229.35(b]  for 
discussion  of  prior  and  subsequent  banks.) 
As  in  the  case  of  S  229.39(b),  if  the  bank  with 
a  preferred  claim  under  this  paragraph 
recovers  from  a  prior  bank  or  other  party  to 
the  check,  the  prior  bank  or  other  party  to  the 
check  is  subrogated  to  the  preferred  claim. 
(d)  Finality  of  settlement.  This  paragraph 
provides  that  insolvency  does  not  interfere 
with  the  finality  of  a  settlement,  such  as  a 
settlement  by  a  paying  bank  that  becomes 
final  by  expiration  of  the  midnight  deadline. 

Section  229.40    Effect  on  Merger  Transaction 

When  banks  merge,  there  is  normaUy  a 
period  of  adjustment  required  before  their 
operations  are  consolidated.  To  allow  for  this 
adjustment  period,  the  regulation  provides 
that  the  merged  banks  may  be  treated  as 
separate  banks  for  a  period  of  up  to  one  year 
after  the  consummation  of  the  transaction. 
The  term  "merger  transaction"  is  defined  in 
i  22a2(t).  This  rule  affects  the  sUtus  of  the 
conbiaed  entity  in  a  number  of  areas  in  this 
subpart  For  example: 

1.  The  paying  bank's  responsibility  for 
expeditious  return  (S  229,30). 

2.  The  returning  bank's  responsibility  for 
expeditious  return  (|  229.31). 

3.  Whether  a  returning  bank  is  entitled  to 
an  extra  day  to  qualify  a  return  that  will  be 
delivered  directly  to  a  depositary  bank  that 
has  merged  with  the  retiiming  bank 

(i  229Jl(a)). 

4.  Where  the  depositary  bank  must  accept 
returned  checks  ({  229.32(a)). 

5.  Where  the  depositary  bank  must  accept 
notice  of  nonpayment  (S  229.33(c)). 

6.  Where  a  paying  bank  must  accept 
presentment  of  diecks  ({  229.36(b)). 

Section  229.41    Relation  to  State  Law 

This  section  specifies  that  state  law 
relating  to  the  collection  of  checks  is  only 
preempted  to  the  extent  that  it  is  inconsistent 
with  this  regulati9a.  Thus,  this  regulation  is 
not  a  complete  replacement  for  state  laws 
relating  to  the  collection  or  return  of  checks. 

Section  22942   Exclusions  I 

C3>ecks  drawn  on  the  United  States 
Treasury,  U.S.  Postal  Service  money  orders, 
and  checks  drawn  on  states  and  units  of 
general  local  government  that  are  presented 
directly  to  the  state  or  unit  of  general  local 
government  and  that  are  not  payable  through 
or  at  a  bank  are  excluded  from  the  coverage 
of  the  expeditious  return  and  notice  of 
nonpayment  requirements  of  Subpart  C  of 
this  regulation.  Other  provisions  of  this 
subpart  continue  to  apply  to  the  checks.  This 
exclusion  does  not  apply  to  checks  drawn  by 
the  U.S.  government  on  banks. 

Appendix  C. — Model  Forms.  Clauses,  and 
Notices 

Appendix  C  contains  model  forms  and 
clauses  diat  may  be  used  by  banks  to  meet 
their  disclosure  responsibilities  under  the 
regulation.  Banks  using  the  model  forms  and 
clauses  properly  will  be  in  compliance  with 
the  disclosure  requirements  of  the  regulation. 

Certain  information  that  must  be  inserted 
by  a  bank  using  the  forms  is  italicized  within 
parentheses  in  the  text  of  the  forms.  Some 


forms  contain  alternative  clauses,  and  these 
are  set  forth  in  brackets  and  separated  by  the 
word  "or."  Banks  may  make  certain  changes 
in  the  format  or  content  of  the  model  forms 
and  delete  material  that  is  inapplicable 
without  losing  the  Act's  protection  from 
liability  for  banks  that  use  the  forms 
properly.  For  example,  if  a  bank  does  not 
take  advantage  of  the  f  229.13  exceptions,  it 
may  delete  the  material  relating  to  ^ose 
exceptions.  The  rearrangement  of  the  model 
forms  may  not  be  so  extensive,  however,  as 
to  affect  the  substance,  clarity,  or  meaningful 
sequence  of  the  forms.  Acceptable  changes 
include,  for  example: 

•  Using  "customer"  and  "bank"  instead  of 
pronouns. 

•  Not  using  bold  type  for  headings. 

•  Incorporating  certain  state  law  "plain 
English"  requirements. 

Shorter  time  periods  for  availability  may 
always  be  substituted  for  time  periods  used 
in  the  model  forms. 

Banks  may  also  add  information  related  to 
their  availability  policies.  For  example,  a 
bank  might  indicate  that  although  funds  have 
been  made  available  to  a  customer  and  the 
customer  has  withdrawn  them,  the  customer 
is  still  responsible  for  problems  with  the 
deposit  such  as  checks  that  were  deposited 
being  returned  unpaid.  Or  a  bank  could 
provide  in  its  disclosure  a  telephone  number 
to  be  used  if  a  customer  has  an  inquiry 
regarding  a  deposit 

Banks  are  cautioned  against  using  the 
forms  without  reviewing  their  own  policies 
and  practices,  as  well  as  state  and  federal 
laws  regarding  the  time  periods  for 
availability  of  specific  types  of  checks.  A 
bank  using  a  model  form  will  be  in 
compliance  nvith  the  Act  and  the  regulation 
only  if  its  disclosures  correspond  to  the 
bank's  availability  policy. 

Models  C-1  through  C-7  generally.  These 
forms  are  models  for  the  specific  availability 
pohcy  disclosure  described  in  S  229.16  of  the 
regulation.  The  forms  accommodate  a  variety 
of  availability  policies,  ranging  from  policies 
of  next-day  availability  to  holds  on  a  blanket 
basis  up  to  the  maximum  time  allowed  in  the 
regulation.  Models  C-3  and  C-6  reflect  the 
additional  disclosures  discussed  in  §{  229.16 
(b)  and  (c)  for  banks  that  have  a  policy  of 
extending  availability  times  on  a  case-by- 
case  basis. 

Except  for  Model  C-7,  the  forms  reflect  the 
temporary  schedules  that  are  in  effect  from 
September  1, 1968  through  August  31, 1990. 
Model  C-7  reflects  availability  under  the 
permanent  schedule  in  {  229.12  effective 
September  1, 1990. 

As  already  noted,  there  are  several  places 
in  the  forms  where  information  must  be 
inserted.  This  information  includes  the  bank's 
name  and  cut-off  times,  limitations  relating  to 
next-day  availability,  and  the  first  four  digits 
of  routing  nimibers  for  local  banks.  In 
disclosing  when  funds  will  be  available  for 
.withdrawal,  the  bank  must  insert  the  ordinal 
number  (such  as  first,  second,  etc.)  of  the 
business  day  the  funds  mil  become 
available. 

Models  C-1  through  C-7  generally  do  not 
reflect  any  optional  provisions  of  the 
regulation,  or  those  that  apply  only  to  certain 
bulks.  Instead,  disclosures  for  these 


provisions  are  included  in  the  model  clauses 
(Models  C-8  through  C-12).  A  bank  using  one 
of  the  model  forms  should  also  consider 
whether  it  must  incorporate  one  or  more  of 
the  model  clauses. 

Model  C-1.  A  bank  may  use  this  form 
when  its  poUcy  is  to  make  funds  fit>m  all 
deposits  available  on  the  first  business  day 
after  a  deposit  is  made.  This  form  may  also 
be  used  by  banks  that  provide  immediate 
availability  by  substituting  the  word 
"immediately"  in  place  of  "on  the  first 
business  day  after  the  day  we  receive  your 
deposit" 

Model  C~2.  A  bank  may  use  this  form 
when  its  policy  is  to  make  funds  bom  all 
deposits  available  to  its  customers  on  the 
first  business  day  after  the  deposit  is  made, 
and  to  reserve  the  right  to  invoke  the  new 
account  and  other  exceptions  in  §  229.13  of 
the  regulation. 

Model  C-3.  A  bank  may  use  this  form 
when  its  policy,  in  most  cases,  is  to  make 
funds  from  all  types  of  deposits  available  the 
day  afier  the  deposit  is  made,  but  to  delay 
availability  on  some  deposits  on  a  case-by- 
case  basis  up  to  the  maximimi  time  periods 
allowed  under  the  regulation.  A  bank  using 
this  form  also  reserves  the  right  to  invoke  the 
exceptions  listed  in  i  229.13  of  the  regulation. 

Model  C-4.  A  bank  may  use  this  form 
when  its  policy  is  to  impose  delays  to  the  full 
extent  allowed  under  the  temporary  schedule 
in  1 229.11  and  to  reserve  the  right  to  invoke 
the  f  229.13  exceptions. 

Model  CS.  A  bank  may  use  this  form 
when  its  policy  is  the  same  as  that  outlined  in 
Model  C--4.  The  only  difference  between 
Model  C-4  and  Model  C-6  is  that  in  the  latter 
a  chart  showing  the  bank's  availability  policy 
for  local  and  nonlocal  checks  is  substituted 
for  the  narrative  description  in  the  former. 

Model  CS.  A  bank  may  use  this  form 
when  its  policy  is  to  delay  availability  based 
on  the  deposit  categories  (next-day 
availability  items  and  local  and  nonlocal 
checks)  in  the  regulation,  but  to  make  funds 
available  more  quickly  than  is  required  by 
the  regulation.  A  bank  using  this  form  would 
also  reserve  the  right  to  place  holds  on  a 
case-by-case  basis  up  to  the  statutory  limits 
and  to  invoke  the  f  229.13  exceptions. 

Model  C-7.  A  bank  may  use  this  form 
when  its  policy  is  to  impose  delays  to  the  full 
extent  allowed  by  the  permanent  schedule  in 
S  229.12  and  to  reserve  the  right  to  invoke  the 
S  229.13  exceptions. 

Models  C-8  through  C~12  generally.  These 
model  clauses  must  be  incorporated  into  a 
bank's  specific  availabiUty  policy  disclosure 
imder  certain  circumstances.  The 
commentary  to  each  clause  indicates  when 
the  clause  is  required. 

Model  C-8.  This  clause  must  be 
incorporated  in  the  specific  availability 
policy  disclosure  by  banks  that  reserve  the 
right  to  place  a  hold  on  funds  already  on 
deposit  when  they  cash  a  check  for  the 
customer,  as  discussed  undCT  i  229.19(e). 

Model  C-8A.  This  clause  must  be 
incorporated  in  the  specific  availability 
disclosure  by  banks  that  reserve  the  right  to 
place  a  hold  on  funds  in  an  account  of  the 
customer  other  than  the  account  into  which 


the  deposit  is  made,  as  discussed  in 
i  22g.l9(e). 

Model  C-6.  This  clause  must  be 
incorporated  in  the  specific  availability 
policy  disclosure  by  banks  in  check 
processing  regions  where  the  availability 
schedules  for  certain  nonlocal  checks  have 
been  reduced,  as  described  in  Appendix  B  of 
the  regulation.  Banks  using  Model  C-4.  C-e, 
or  C-7  may  insert  this  clause  at  the 
conclusion  of  the  discussion  titled  "Nonlocal 
checks." 

Model  C-10.  This  clause  must  be 
incorporated  in  the  specific  availability 
policy  disclosure  by  banks  that  reserve  the 
right  to  delay  avaUability  of  deposits  at 
nonproprietary  ATMs  until  the  seventh 
business  day  following  the  day  of  the  deposit 
as  permitted  during  the  temporary  schedule 
in  S  229.11.  A  bank  must  choose  among  the 
alternative  language  based  on  how  it  diooses 
to  differentiate  between  proprietary  and 
nonproprietary  ATMs,  as  required  under 
{  229.16(b)(5). 

Model  C-11.  This  clause  must  be 
incorporated  in  the  specific  availability 
policy  disclosure  by  banks  that  are  not 
members  of  a  local  clearinghouse  and  that 
choose  to  limit  their  customers'  ability  to 
withdraw  cash  on  the  third  business  day 
following  the  deposit  of  a  local  check,  as 
allowed  during  die  temporary  schedule  under 
S  229.11.  Banks  using  Model  C-4  or  C-e  may 
substitute  this  clause  for  the  sections  titled 
"Local  diecks"  and  "Nonlocal  checks." 

Model  C-llA.  This  clause  serves  the  same 
purpose  as  Model  C-11  except  that  it  reflects 
the  S  229.11  rule  for  banks  that  are  members 
of  local  clearinghouses.  Banks  using  Models 
C-4  or  C-6  may  substitute  this  clause  for  the 
sections  tided  "Local  checks"  and  "Nonlocal 
checks." 

Model  C-llB.  This  clause  may  be  used  to 
disclose  cash  withdrawal  limitations  under 
the  permanent  schedule  in  §  229.12.  Banks 
using  Model  C-7  to  disclose  availability 


under  the  permanent  schedule  may  substitute 
this  clause  for  the  sections  tided  "Local 
checks"  and  "Nonlocal  checks."  This  clause 
should  not  be  used  in  making  disclosures 
under  the  temporary  schedule  in  S  229.11. 

Model  C-12  This  clause  must  be 
incorporated  in  the  specific  availability 
policy  disclosure  by  credit  unions  seeking  to 
satisfy  the  notice  requirement  of  S  229.14(b]. 
This  model  clause  is  only  an  example  of  a 
hypothetical  policy.  Credit  unions  may  follow 
any  policy  for  accrual  provided  the  method  of 
accruing  interest  is  the  same  for  cash  and 
check  deposits. 

Models  C-13  through  C-18  generally. 
These  forms  are  models  for  various  notices 
required  by  the  regulation. 

Model  C-13.  This  form  satisfies  the  written 
notice  required  under  S  229.13(g)  of  the 
regulation  when  a  bank  places  a  hold  based 
on  a  S  229.13  exception.  If  a  hold  is  being 
placed  on  more  than  one  check  in  a  deposit 
each  check  need  not  be  described,  but  if 
different  reasons  apply,  each  reason  must  be 
indicated.  A  bank  may  use  the  actual  date 
when  funds  will  be  available  for  withdrawal 
rather  than  the  number  of  the  business  day 
following  the  day  of  deposit  The  bank  must 
incorporate  in  the  notice  the  material  set  out 
in  brackets  if  it  imposes  overdraft  fees  after 
invoking  a  f  229.13  exception. 

Model  C-13A.  This  form  satisfies  the  same 
requirement  as  Model  C-13,  and  the  same 
instructions  apply,  except  that  Model  C-13A 
is  for  use  by  a  bank  that  invokes  the 
reasonable  cause  exception  in  §  229.13.  The 
form  provides  the  bank  widi  a  list  of  specific 
reasons  that  may  be  given  for  invoking  the 
exception.  If  a  hold  is  being  placed  on  more 
than  one  check  in  a  deposit  each  check  must 
be  described  separately,  and  if  different 
reasons  apply,  each  reason  must  be 
indicated.  Banks  may  disclose  of  the  reason 
for  their  doubting  coUectability  by  checking 
the  appropriate  reason  on  the  form,  ff  the 


"Other"  category  is  checked,  the  reason  must 
be  given. 

Model  C-14.  This  form  satisfies  the  notice 
required  under  S  229.16(b)(2)  when  a  bank 
with  a  case-by-case  hold  policy  imposes  a 
delay  on  a  deposit  Tliis  notice  does  not 
require  a  statement  of  the  specific  reason  for 
the  hold,  as  is  the  case  when  a  §  229.13 
exception  hold  is  placed.  A  bank  may  specify 
the  actual  date  when  funds  will  be  available 
for  withdrawal  rather  than  the  number  of  the 
business  day  following  the  day  of  deposit 
when  funds  will  be  available.  The  bank  must 
incorporate  in  the  notice  the  material  set  out 
in  brackets  if  it  imposes  overdraft  fees  after 
invoking  a  case-by-case  hold 

Model  C-IS  and  C-ISA.  Either  of  these 
forms  satisfies  the  notice  requirement  of 
§  229.18(b)  (notice  at  locations  where 
employees  accept  consumer  deposits).  Model 
C-15  is  based  on  an  availability  policy  that  is 
the  same  as  the  temporary  schedules  in  the 
regulation  and  the  policy  reflected  in  Models 
C-4  and  C-6.  Model  C-15A  may  be  used  by  a 
bank  with  a  case-by-case  availability  policy. 

Model  C-18.  This  form  satisfies  the  ATM 
notice  requirement  of  {  229.18(c)(1). 

Model  C-17.  This  form  satisfies  die  ATM 
notice  requirement  of  §  229.18(c)(2)  when 
receipt  of  deposits  at  off-premises  ATMs  is 
delayed  under  {  229.29(a)(4).  It  is  based  on 
collection  of  deposits  once  a  week.  U 
collections  occur  more  or  less  frequendy,  the 
description  of  when  deposits  are  received 
must  be  adjusted  accordingly. 

Model  C-18  This  form  satisfies  die  notice 
requirements  of  {  229.18(a)  for  deposit  slips. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System.  May  13, 1988. 
William  W.  Wiles, 
Secretary  of  the  Board. 
[FR  Doc.  88-11287  Filed  S-2fr-«8;  8:45  am] 
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Federal  Reserve  Baflk  Servlcee 

AOENCV:  Board  of  Govemon  of  the 
Federal  Resenre  Systein. 
Acnoie  Notice. 


ft  Tiie  Board  has  adopted  a 
proposal  for  the  Federal  Reierve  Banks 
to  o^er  several  new  returned  check 
services  to  depositary  institutions. 
These  services  will  asuM  depositary 
institutions  in  cosqilyiBg  witk  the  new 
rules  £ar  the  ooUactiaa  and  letnn  of 
checks  that  Ite  Board  hw.  ie  Docket  Na 
R-0e20,  adopted  to  iapUsoeiit  <he 
Expedited  Foids  A^ririiabllitf  Act.  The 
ooerd  sas  aiso  approved  cneck 
truncation  and  extended  MICR  capture 
services  as  permanent  Federal  Reserve 
Bank  services. 

DATE  New  services  to  facilitais 
expedited  retinas  will  be  ofierad 
begianiagSeptesAer  LIMB.  Check 
truncation  aad  extended  KOCK  capture 
are  aetheriied  as  penaaneRt  Federal 
Resonfs  naiifc  seivioes  tyegniui^  Joly  IS. 

198a 

ran  FMrran  mfommtmn  comtact: 
Steven  O.  App.  Manager  (202/452^3710): 
Ga^  Ttoaapsaa.  fttjgFaai  Leader  (mj 
452-2aM):arKatUeeBM.Ck)aaoi;     I 
Analyst  (202/452-8817);  Divisian  of 
Federal  Raaerve  Baak  Operatiaos.  For 
the  hearing  impaired  only: 
Telecommunications  Device  for  the 
Deaf,  Ernestine  Hill  or  Dorothea 
Thompson  (202/452-^254). 
aUPPLnKNTANV  MIKMMAT10NE  On 
December  3, 1967,  the  Board  requested 
public  comment  on  a  proposed  set  of 
Federal  Reserve  Bank  services  to  carry 
out  the  provisions  of  the  proposed 
Regulation  CC.  (52  FR  47171  (Dec.  11. 
1987).)  This  set  of  services  was  designed 
to  facilitate  bank  compliance  with 
Regulation  CC  requirements  to  expedite 
returns  and  improve  the  check  collection 
system.  The  services  include 
establishing  new  returned  check 
services  and  expanding  Reserve  Bank 
truncation  and  extended  MICR  capture 
services  from  pilot  programs  to 
permanent  services.  In  order  to  achieve 
the  objectives  of  the  proposed 
regulatory  requirements  to  speed  the 
return  of  checks,  it  is  essential  that  the 
Federal  Reserve  Banks  and  private 
sector  correspondent  banks  provide  new 
returned  check  services.  The  Board 
anticipates  that  a  number  of 
correspondent  banks  will  provide  an 
array  of  services  similar  to  those  offered 
by  the  Reserve  Banks. 

The  comment  {>eriod  for  the  proposed 
Federal  Reserve  Bank  services  expired 


on  Febmny  a.  1888.  hi  addition,  die 
Board  reqnested  oomment  on  a  nonber 
of  longer-term  initiatives  to  impnrre  the 
check  ooHection  and  return  process, 
including  tfigitized  image  tedmology 
and  bar  code  endorsements.  (Dodket  No. 
R-0622. 52  FR  47178  (Dec  1^  1987).)  The 
commeDt  period  for  these  la^ger-teIm 
initiatives  expired  on  April  8. 188&  The 
Boaid  wiU  act  on  the  propoeais  on 
loQger-term  initiatives  at  a  later  date. 

Summary  of  Coounents 

The  Board  received  approximately 
1,000  comnents  on  the  proposed 
Regulation  CC  and  the  acoompanjfing 
Federal  Reserve  Bank  services.  Two 
hundred  sixty-eight  of  the  comments 
discussed  Federal  Reserve  Bank 
services.  A  list  of  these  commenters. 
identified  by  catogoiy  of  raapondent.  is 
reflected  in  the  foilowii^  table: 
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Returned  Chadk  Services 

The  current  returned  check  system  is 
a  slow  process  due  to  the  number  of 
returning  banks  that  process  a  check 
during  its  trip  from  the  paying  bank 
back  to  the  depositary  bank.  Returned 
checks  handled  by  the  Federal  Reserve 
generally  are  returned  to  the  bank  that 
deposited  the  check  with  the  Federal 
Reserve  for  forward  collection.  In  many 
cases,  the  Federal  Reserve  Bank  sends 
the  returned  check  to  a  correspondent 
bank  that,  in  turn,  sends  it  to  its  indorser 
that  ultimately  returns  the  check  to  the 
depositary  baink. 

The  Board  proposed  that  Federal 
Reserve  Banks  begin  delivering  returns 
directly  to  the  depositary  bank, 
bjrpassing  other  returning  banks  in  the 
indorsement  chain,  in  order  to  minimize 
the  number  of  banks  that  must  handle  a 
returned  check.  Generally,  the  Federal 
Reserve  anticipates  that  most  of  the 
volume  of  the  returned  checks  could  be 
delivered  to  the  depositary  bank  by 
using  existing  couriers;  the  Federal 
Reserve  Banks  currently  deliver  to 
approximately  10.500  endpoints  via 
courier.  The  Federal  Reserve's 
transportation  expenses  for  delivery  of 
returned  checks  could  increase 


substantially,  howewer,  if  delivery  of 

returns  were  made  via  courier  to  all 
depositary  banks.  fRie  Federal  Reserve 
estimates  Hist  it  may  sort  to 
approximately  26.000  endpoints  under  a 
direct  xetum  procedure.)  Renoginiring  the 
desiratMlity  of  providing  pronpt  retum 
of  chedcs,  whike  scekiuB  to  mimni*— 
increases  in  transportation  costs,  dw 
Board  requested  oomment  on  d>e 
following: 

•  A  depositary  bank  may  receive 
returned  checks  from  the  Federal 
Reserve,  at  no  ohmge.  at  a  locatioa 
where  the  Federal  Reserve  currently 
delivers  the  bank's  forward  ooUectioQ 
checks,  or  at  a  location  where  the 
Federal  Reserve  cmieufly  provides 
courier  delivery,  or  at  anodier 
designated  location  through  the  US. 
mail. 

•  A  depositary  faenk  that  wlsbes  its 
returned  chedcs  delivered  by  courier  to 
a  location  where  die  Federal  Reserve 
does  not  currendy  provide  courier 
service  may  be  charged  lor  newly 
instituted  transportation. 

A  total  flf  ISB  oonaiettls  weie 
received  on  the  prapoaal  that  i^ederal 
Reserve  Banks  retam  checks  direcdy  to 
the  deporitary  bank.  One  himihred  ten 
commenters  agreed  with  the  direct 
retum  service  as  proposed  and  many  of 
the  oomDenters  stated  that  die  service 
should  eliiaiBate  aeveral  ttept  in  the 
cuneat  retuiued  oheck  process,1heieby 
expediting  the  flow  of  returned  checks 
to  the  depusitsiy  bank.  Other 
conunenters  that  favored  the  service 
stated  that  direct  retum  was  an 
excellent  idea  and  critical  to  expediting 
returns,  in  order  to  reduce  the  exposure 
to  depositary  banks  complying  with  the 
new  funds  availability  schedules.  Some 
of  the  commenters  were  critical  of  the 
proposed  guidelines  for  delivery  of 
returned  checks  by  courier  because  the 
guidelines  allowed  Reserve  Banks  to 
occasionally  use  the  mail  to  send 
returned  checks  directly  to  the 
depositary  bank. 

While  most  of  these  commenters 
generally  agreed  with  the  concept  of 
direct  retum,  a  few  commenters 
expressed  reservations  about  whether 
they  could  receive  checks  at  third-party 
processing  centers  or  use  other  intercept 
arrangements.  Several  commenters  did 
not  want  to  receive  returned  checks  via 
the  mail.  Finally,  there  were  a  few 
general  remarks  regarding  the  Federal 
Reserve  Bank  fee  schedules  and  some 
opposition  was  raised  about  the  Federal 
Reserve  Banks  passing  on  any 
additional  courier  costs  through  the 
basic  retumed  check  fee,  because  such  a 
procedure  may  discriminate  against 
banks  that  supply  private  courier 


services  to  pick  up  retumed  checks  from 
the  Federal  Reserve  office. 

In  view  of  the  benefits  provided  by 
the  Federal  Reserve  Banks  returning 
uinpaid  checks  directly  to  the  depositary 
bank,  the  Board  adopted  the  direct 
retum  service  that  was  published  for 
comment  Effective  September  1, 1988, 
the  Federal  Reserve  Banks  will  send 
return  checks  under  the  guidelines  for 
delivery  of  retumed  chedcs  described  in 
Appendix  A.  The  guidelines  for  delivery 
of  retumed  checks  have  been  modified 
to  provide  for  minimal  use  of  the  mail  by 
Federal  Reserve  offices,  consistent  with 
the  Federal  Reserve  Banks'  expeditious 
retum  responsibilities  under  S  229.31(a]. 
In  addition,  the  guidelines  allow 
depositary  banks  to  designate  a  third- 
party  processor  for  the  delivery  of 
retiuned  ^ecks. 

Universal  Returns  and  Expedited 
Processing  of  Returns 

Currently,  impaid  checks  are  sent 
back  throu^  the  indorsement  chain.  In 
order  to  assist  paying  banks  in  meeting 
the  new  requirements  for  prompt  retum, 
the  Board  proposed  that  Federal 
Reserve  Banks  accept  from  paying  or 
returning  banks  all  retumed  checks, 
regardless  of  whether  or  not  the 
retumed  checks  were  collected 
originally  through  the  Federal  Reserve 
(universal  returns).  Ikying  banks  would 
not  be  obligated  to  send  their  retumed 
diecks  to  the  Federal  Reserve. 

The  Board  proposed  to  establish, 
effective  September  1, 1988,  new 
retumed  check  deposit  deadlines  at 
Federal  Reserve  offices,  supported  by 
expanded  processing  capabilities,  such 
that  local  returns  would,  in  most 
instances,  be  retumed  to  the  local 
depositary  bank  the  day  following 
dispatch  by  the  paying  bank.  The 
objective  of  the  proposal  was  to  provide 
for  ovemi^t  processing  and  dispatch  of 
retumed  checks  similar  to  current 
processing  and  presentment  time  frames 
for  forward  collection  checks. 

In  its  proposal,  the  Board  included 
estimated  i»ice  ranges  for  returned 
check  services.  Currently,  the  Federal 
Reserve  Banks  do  not  explicitly  price  for 
retiimed  checks.  The  costs  of  handling 
retumed  checks  are  incorporated  in  the 
forward  collection  fees.  With  the 
introduction  of  new  retumed  check 
services,  returns  will  be  priced 
explidtiy,  with  the  retumed  check  fees 
assessed  on  the  paying  or  returning 
bank  depositing  returns  with  a  Federal 
Reserve  Bank.  Forward  collection  fees 
will  be  reduced  through  the  elimination 
of  the  return  cost  component 

The  Board  requested  comment  on  the 
effect  of  the  proposed  deadline  and  fee 
changes  on  the  operations  of  banks.  In 


addition,  the  Board  also  requested 
spedfic  comment  on  a  proposed  deposit 
option  wherein  paying  banks  would 
place  the  depositary  bank's  nine-digit 
routing  number  on  the  face  of  the 
retumed  check  before  sending  it  to  die 
Federal  Reserve. 

A  total  of  77  comments  were  received 
on  the  proposal  for  Federal  Reserve 
Banks  to  accept  for  deposit  retumed 
checks  tiiat  had  not  been  collected 
through  the  Federal  Reserve.  Seventy 
commenters  agreed  that  the  universal 
retum  service  would  be  benefidal.  Some 
of  the  commenters  mentioned  that  it 
would  be  appropriate  for  Federal 
Reserve  Banks  to  process  retums  not 
originally  collected  through  the  Federal 
Reserve,  provided  that  retumed  checks 
were  explidtiy  priced. 

Six  commenters  expressed  concerns 
about  the  universal  retum  service.  Most 
of  these  commenters  were  concemed 
about  the  competitive  aspects  of  the 
service;  some  stated  that  the  Federal 
Reserve's  proposed  fee  schedules  and 
deposit  deadlines  were  not  specific,  and 
that  the  lack  of  product  announcements 
by  correspondent  banks  left  them  with 
few  altematives  but  to  use  Federal 
Reserve  services  until  competing 
services  become  available.  A  few  other 
commenters  were  concemed  about  the 
unbundling  of  retiimed  check  prices  and 
subsequent  reductions  in  forward 
collection  prices,  and  the  effed  such 
reductions  would  have  on 
correspondent  banks.  . 

The  Board  received  a  total  of  117 
comments  on  the  proposal  for  Federal 
Reserve  Banks  to  offer  new  deposit 
deadlines  for  retumed  check  services, 
supported  by  expanded  processing 
hours,  such  that  local  retumed  checks 
would,  in  most  instances,  be  retiimed  to 
the  local  depositary  bank  the  day 
following  dispatch  by  the  paying  bank. 
There  were  84  comments  on  the 
proposed  fees  for  retum  check  services. 
Forty-two  commenters  agreed  with  the 
proposed  fees.  There  were  37 
commenters  that  expressed  concems 
about  the  proposed  fees.  Several  of 
these  commenters  agreed  that  a  fee 
should  be  assessed,  but  indicated  that 
the  300  percent  range  that  was 
published  for  comment  was  too  large  to 
determine  the  effed  on  banks.  These 
commenters  stated  that  lack  of 
information  about  altemative  products 
limited  their  ability  to  determine 
whether  they  would  use  the  service.  It 
was  recommended  that  the  Federal 
Reserve  publish  a  specific  fee  schedule 
as  soon  as  possible  so  that  other  banks 
could  dedde  whether  to  develop 
competing  services.  A  few  commenters 
noted  that  the  Federal  Reserve  should 
not  make  expedited  retumed  check 


processing  a  profit-making  venture.  Rve 
commenters  disagreed  with  the 
proposed  price  ranges  and  noted  that 
the  proposed  fees  were  too  high. 

lliere  were  57  comments  on  the 
proposed  deposit  deadlines  for  retumed 
check  services.  Forty-eight  commenters 
agreed  with  the  proposed  deadlines. 
Several  commenters  noted  that  the 
deposit  deadlines  were  reasonable  and 
necessary  to  support  next-day  delivery 
of  local  retumed  checks.  Several 
commenters  indicated  that  the  proposal 
to  set  the  deadline  for  retums  to 
correspond  with  a  forward  collection 
deadline  was  valid  because  banks 
would  be  able  to  use  existing 
transportation  arrangements  to  deliver 
their  retums  to  the  Federal  Reserve 
Banks.  Several  other  commenters  stated 
that  Reserve  Banks  should  be  required 
to  offer  a  raw  retum  deposit  option  to 
assist  banks  of  aU  sizes  in  complying 
with  Regulation  CC.  There  were  other 
requests  that  the  Federal  Reserve 
pubUsh  the  deposit  deadlines  as  early  as 
possible  so  banks  would  be  able  to 
determine  how  best  to  deal  with  the 
new  regulation. 

Several  commenters  stated  that  the 
8:00  p  jA.  retum  deposit  deadline  for  raw 
retums  was  too  eariy.  The  commenters 
stated  that  the  8.'00  p.m.  deadline  would 
require,  at  a  minimum,  a  complete 
reorganization  of  transportation 
schedules  and  would  result  in  a 
significant  increase  in  the  number  of 
cash  letters  being  delivered  to  the 
Federal  Reserve. 

There  were  81  comments  on  the 
proposed  deposit  option  wherein  paying 
haaka  would  place  the  nine-digit  routing 
number  of  the  depositary  bank  on  the 
face  of  the  retumed  check  prior  to 
sending  it  to  a  Reserve  Baiik  for 
subsequent  processing.  Eleven 
commenters  supported  the  proposed 
option  and  noted  that  it  would  speed  the 
retum  process.  Several  commenters 
requested  that  the  Federal  Reserve 
consider  mandating  this  practice  as  a 
regulatory  requirement  for  the  paying 
bank.  Five  commenters  disagreed  with 
this  deposit  option  because  the  process 
was  too  time  consuming  and  not  cost 
effective.  Sixty-five  commenters 
expressed  concem  about  determining 
whether  die  paying  bank  writing  the 
nine-digit  number  or  the  returning  bank 
encoding  the  nine-digit  number  would 
be  liable  if  a  retumed  check  was  sent  by 
mistake  to  a  bank  other  than  the 
depositary  bank.  Several  other 
commenters  noted  that  this  concept  had 
merit  but  needed  a  uniform  standard  for 
format  and  placement  Most 
commenters  stated  that  the  proposed 
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preparing  QRCs. 

llie  Boaid  bflltevM  «krt  dhai«M  !• 
Federal  Raaeme  laak  Mtwaed  cbacka 
service*  aae  oeoesaary  lo  CKpedite  the 
return  of  unpaid  checks  t0  the 
depoaUaiy  bankai  The  Board  baa 
approved  fte  proposal  to  allow  Federal 
Reserve  Banka  to  accept  for  deposit, 
from  paj^iqg  and  returnli\g  hankw. 
returned  checks  that  had  not  been 
collected  tfarou^  the  Federal  Reserve. 
In  addition,  the  Board  has  approved  the 
proposal  to  estabGsh  depo^  deadlines 
and  explicitly  price  for  returned  dieck 
services,  fai  response  to  the  concerns 
expressed  by  the  conunenters  that  the 
proposed  price  ranges  were  too  large, 
tile  Board  published  narrow  ei  price 
ranges  and  specific  deposit  deatffines 
tot  eaco  Feoeral  Resenre  olnce  on  April 
4.  IflBB.  {53  FR 11960  (April  11. 1988}] 

Based  on  tfw  mixed  response  leceWed 
to  the  proposal  wfaerehipaytag  banks 
would  place  the  aine-«ygtt  nwtkig 
number  of  Ae  depoaitaiy  bank  on  the 
face  of  the  vetaraed  check  jvior  to 
sending  it  «o  a  Reoenre  Bank  for 
subseqaeat  processing,  the  Board 
decided  to  make  the  service  opliaaal  to 
the  ncocrwe  Baaks.  whaeh  any  ofier  it  as 
a  depoait  optloa  to  payiflg  or  retnniqg 
bank*. 

The  Reserve  Banks  aie  cuireally  in 
the  process  of  developing  deposit 
deadlines  and  prices  ior  retimed  checic 
services.  To  aridneaa  the  ^^onrmw  of  the 
commeatecs.  Reserve  Banks  will  be 
establishing  nolt^pJe  depoait  deadlines. 
Generally.  Reserve  Banks  will  be 
establislUng  a  deposit  deadline  for  raw 
returns  that  coirespoDdB  to  the  depoait 
deadfine  for  RCPC  forward  coSection 
checka.  Reserve  Banks  may  require  that 
raw  returns  be  sorted  as  to  local  or 
nonlocal  at  this  deadline.  If  sorting  is 
required,  the  Reserve  Banks  tvill  offer  an 
earlier  deposit  deadhne  {no  earlier  than 
8:00  pjn.)  where  no  sorting  is  required. 
The  Board  plans  to  piAtirii  the  final 
deposit  deacffines  and  fees  for  Federal 
Reserve  Bank  returned  check  services  in 
mid-June. 

Highspeed  Pmoesaiag  {^Returns 

The  proposed  Regidatiaa  CC  allowed 
paying  and  letaning  banfcs  to  qua^ 
returned  chedcs  for  faigh-^Med 
processing  by  pbdng  a  atrip  OD  dw 
bottom  of  the  letumed  dwck  or  placing 
the  retimed  check  in  a  canier  envelope 
and  encoding  that  stry  or  envetope  with 
thr  ainr  iligil  iiiiiliiig  ■iiibUj  rf  liu. 
depositary  bank,  the  anxnoit  of  the 
check,  and  a  retuni  identifier  («  "2"  ht 
poaition  44  irftfae  MIGR  bne;  see 
*—— ^TWi  Mntinnal  Rinniiafds 
Committee  on  Financial  fieisiua. 
SpecifioatiamB  for  the  Phaauent  and 


JOllJ^aapt 


LocatiooofkBCRi 

because  the  < 

cheoksl 

should  espedHe  the  sstan  of  wpakl 

checio  to  fte  dapoaitniy  basiL 

The  Board  proposed  thatihe  Federal 
Resenm  Bnnia  accept  fsr  deporit 
returned  dndcs  that  liaoa  boon  qviffia 
by  payaag  and  Bstvniag  batfks.  la 
addition,  the  Bocod  proposed  that 
Federal  Weaerre  Badks  qariQy  ntamed 
checks  I 


kerstnin  _ 

Genetaay,  tiris  nroaU  occar  far  nonlocal 
returned  checks  being  pnamsaod  by 
more  than  one  Fadaral  Reserve  office; 
however,  ia  sonw  rases,  Reserve  Banks 
may  qaahfy  local  retams  when  deteg  oo 
would  facilitate  more  eCBdeat  and  coat- 
rffnrtiyr  |imi  iisaiag  iif  liii  si  mlaius. 

The  Boaid  proposed  that  the 
procaaeiBg  of  retaraed  oheeks  via  the 
QRC  process  woaU  be  sepaiale  from 
the  processing  of  fanwaid 
checks.  llaH,  baal  _ 

retemad  decks  with  Aedeid 

Banks  fBDSKally  wonU  deposit  QRCa  ia 
sepante  return  letter*.  It  was  aba 
proposed  that  Reaerve  Baaks  may.  as  a 
separate  daposit  option,  aeoept  QRCs 
intenaaxsd  wtth  fonsard  esMsctioB 
chscks.  QRCs  betog  Aspalched  by  the 
Federal  Reserve  Banks  woaU  not  be 
intermixed  with  farweid  cotteotion 
checks  aniaas  the  depositary  bank 
agreed  that  returns  be  iadaded  in  its 
Federa)  Reserve  forward  collection  cash 
letter. 

The  Boaid  reqaested  coaaaent  on  the 
use  of  the  (^tC  process  for  expediting 
the  handling  of  retamed  checks  by 
retumiag  banks.  Specifically,  the  Board 
reque^  conasent  on  the  likefihood  of 
paying  hanks  iaitiating  this  pracess. 

The  Bond  received  a  tartai  of  172 
conane^s  on  the  proposed  QRC 

process.  One  hmidnd 

supported  the  proposed  QRC 

and  agreed  that  it  was  aa  i 

means  for  expeditiag  tlie  **°ndHng  o€ 
returned  checks.  Severd  of  diese 
conunenters  stated  that  the  QRC  process 
should  be  mandatory  because  it  ws  the 
only  way  to  ensane  that  banks  of  all 
sizes  would  use  the  process. 
AppraoBBtoiy  oae-durd  of  the  172 
conunenters  indicated  that  they  would 
qualify  returns.  Other  coonHntere 
stated  that  paying  baidcs  would  tarn  to 
the  Federal  Reaerve  or  their 
correspandeatt  faaidc  tor  QIC  proeessii^ 

Eleven  ""■■ff'fis  disngned  with 
the  praposad  QRC  |"iytw  These 
conaaeaAen  indicated  that  the  coats  of 
preparing  a  QRC  wodd  not  he  oBset  by 
thrhmrifits  fin  rrsi  iithiB  iiaiiMiiilfiii 
indicated  dial  they  tfid  not  have  the 
appropriate  software  and  hardware  to 


create  QRCs.  Soae  ooaieiUm  rise 
noted  that  die  sepaiatlan  of  QRCs  from 
forward  ooRecttoB  cbooks  would 
neutrafiae  aiaay  of  the  advantages  of 
ni^i-speeo  processing  of  I'stuiued 
checks. 

yvpproxlflssitely  oO  conjunentBrs 
expressed  some  concerns  abont  certain 
aspects  n  ttie  proposed  QRC  process. 
Several  couiuienters  expressed  concern 
over  the  nse  of  a  canier  envelope.  They 
stated  diat  returned  checka  are  often 
separated  from  open-faced  cairier 
envelopes  and  fiiat  then  was  no  audit 
trail  when  dns  ocenned.  It  was  also 
noted  tiiat  a^ng  canier  envelopes  is  not 
conducive  to  odcrofilmii^  or  h^-apeed 
processing.  It  was  recommended  that 
the  canier  envelopes  only  be  used  for 
mutilated  checks.  Similar  concerns  were 
expressed  about  the  applicatioa  of  strips 
to  the  bottom  of  returned  «**^t 
Conunenters  were  coaceinad  that  a  atrip 
might  be  Eeaanead  if  the  fetumad  check 
is  rejected,  and  Ac  ntuored  check 
would  then  be  ntleased  into  the  forward 
coDecdon  stream  and  represented  to  die 
paying  bank. 

For  puipoaaa  of  dtar  idmtifimtion. 
several  conaBenters  noammaaded  diat 
QRCs  have  a  unique  cator  sMp  or 
carrier.  A  few  coBunaaters  also 
recommended  that  the  caixier  anvelope 
should  be  idnatifiml  as  caayiag  a  QRC 
Theae  coauaentan  also  urged  the 
Federal  Reserve  to  develop  a  atandard 
cash  letter  advice  font  for  retamed 
checks.  The  unique  ookir  strip  or  canier, 
the  ideatifinatinn  of  the  carrier  as 
canyiag  aQRC.  and  Ok  standard  cash 
letter  advioe  wouM  alert  personnel 
handling  the  retuiaed  diecka  that  die 
checks  aae  retocas  end  require  special 
handling. 

Conunenters  ahn  expressed  ooncen 
about  the  pioceaseut  of  liability  if 
encoding  enors  were  made  on  the 
envelope  er  strip  awl  the  returned  r*mdk 
was  mishandled  as  a  result.  It  was 
recommended  that  the  qualifyi^  faad^'s 
routing  number  also  be  indnded  on  the" 
carrier  or  atrip. 

Sevcnl  coanaenters  also  noted  dut 
the  use  of  the  QRC  option  wiould  depend 
on  the  cost  difference  between  raw  and 
qualified  ratvna.  It  was  stated  that  a 
significant  per  transaction  fee  for  raw 
returns  would  serve  m»  an  incentive  to 
qualify  returng. 

The  Board  beheves  tfwt  the  QRC 
process  will  expedite  the  processing  of 
returas  and  haa  approved  the  proposal 
that  Reserve  Beaks  accept  for  deposit 
QRCs  prqiared  by  peyingor  Mtnrning 
banks  beting  Septeasber  1, 1988.  Hw 
Board  believes  that  the  QRC  process 
will  be  effective  vsiag  either  carrier 
envetopes  or  strips  and  diat  either 
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should  be  allowad  so  that  each  bank 
may  individoally  make  the  most  cost- 
effective  dioice.  The  Board  believes  it  is 
unnecessary  to  require  diat  the  strips  or 
envelopes  be  of  a  unique  color  because 
the  returned  check  identifier  in  position 
44  of  the  KOCR-Une  should  be  suffident 
to  distingnisfa  the  returned  check  from  a 
forward  collection  check.  The  Federal 
Reserve  offices  will  also  quabfy  raw 
returns  received  for  deposit  when  this 
process  will  expedite  the  return  process. 
In  recognition  of  the  fact  that  many 
banks  process  returned  checks 
separately  from  forward  collection 
checks,  ^  Board  adopted  a  pcriicy  that 
the  processing  of  returned  checks  via 
the  QRC  process  would  generally  be 
kept  separate  ironi  the  processing  of 
forward  coUecticHi  chedcs.  Qualified 
returned  checks  dispatched  by  the 
Federal  Reserve  Banks  will  not  be 
intermixed  with  forward  collection 
checks  unless  the  depositary  bank 
agrees  that  the  returns  be  included  in  its 
Federal  Reserve  cash  letter.  As  the 
banking  industry  gains  experience  with 
the  new  procedures  for  handling 
returned  checks,  the  Board  may  permit 
all  banks  to  mix  their  QRCs  with  their 
forward  collection  checks. 

Notice  of  Nonpayment 

Regulation  CC,  adopted  by  the  Board 
in  a  related  action  today  (see  Docket 
No.  R-0620)  requires  notice  of  all  large- 
dollar  returned  checks  of  $2,500  or  more, 
regardless  of  whether  the  returned 
checks  were  collected  through  the 
Federal  Reserve.  Under  the  proposal,  the 
paying  bank  must  notify  the  depositary 
bank  by  4:00  pjn.  (local  time  of  the 
depositary  bank)  on  the  second  business 
day  following  presentment  of  the  check 
to  the  paying  bank. 

The  Board  proposed  several  changes 
to  its  notice  of  nonpayment  service  in 
support  of  the  proposed  regulation. 
SpeciHcally,  it  proposed  that  the  Federal 
Reserve  Banks  provide  a  same-day 
notice  service  beginning  September  1, 
1988.  The  proposed  new  deadlines  and 
fees  for  notice  of  nonpayment  are  as 
follows: 


Originalion  by— 

Dewttne 

Fee 

Mfirn 

12  noon 

9  a-m. 

do 

$1  75 

Tetet)hone  cad  to  Fed      

Pfiysical  ch«ck  to  Fed -. 

4.25 
5.25 

The  Board  also  proposed  that, 
beginning  January  1, 1989,  any  bank 
with  an  on-line  electronic  connection 
with  the  Federal  Reserve  be  required  to 
take  notices  over  its  connectimi  or  a 
designated  third-party  connection. 


A  total  of  106  comments  were 
received  on  the  proposed  modifications 
to  the  Federal  Reserve's  notice  of 
nonpayment  service.  A  majorify  of  the 
conunenters  agreed  with  the  proposed 
modifications.  Several  conunenters, 
however,  expressed  some  concern  with 
the  proposal.  Some  of  these  conunenters 
opposed  requiring  banks  to  use  their 
electronic  connections  to  accept  notices. 
One  commenter  suggested  that  the 
Federal  Reserve  Banks  use  facsimile 
systems  for  notice  because  it  was 
relatively  inexpensive  compared  to  wire 
notice. 

The  Board  believes  that  the  proposed 
modifications  to  the  Federal  Reaerve 
Banks'  notice  of  nonpayment  service  are 
necessary  to  meet  the  requirements  of 
Regulation  CC  and  approved  this 
proposal.  Further,  the  Board  approved 
that  any  depositary  bank  with  an  on-line 
electronic  coimection  with  the  Federal 
Reserve  will  be  required  to  receive  all 
notices  from  the  Federal  Reserve  over 
an  electronic  connection  either  directly 
or  through  a  designated  third  party. 
Electronic  connections,  for  this  purpose, 
include  only  connections  for  funds 
transfer  applications  and,  therefore,  do 
not  include  electronic  connections  used 
solely  for  tape  transmission  of  ACH 
items  or  other  activities  such  as  cash 
ordering. 

Tnincatton  and  Extended  KflCR  Capture 
Services 

The  Act  directed  the  Federal  Reserve 
to  consider  several  electronic 
alternatives  to  improve  the  check 
{wocessing  system,  induding  check 
truncation.  In  truncation,  the  MICR-line 
information  on  the  check  is  captured 
and  presented  to  the  paying  bank 
electronically,  while  the  paper  checks 
are  retained  by  the  presenting  bank. 
During  1985,  the  Federal  Reserve 
implemented  a  pilot  program  of  the 
truncation  process  at  four  Reserve 
Banks.  By  the  end  of  1986,  two 
additional  Reserve  Banks  became 
participants  in  the  pilot  program.  The 
objectives  of  the  pilot  included 
developing,  testing,  and  refining  the 
Federal  Reserve's  ability  to:  (1)  Provide 
local  storage  and  retrieval  services  to 
paying  banks;  (2)  partidpate  in  a  pilot 
sponsored  by  the  National  Assodation 
for  Check  Safekeeping  (NACS),  which 
offers  the  potential  benefits  of 
truncating  eligible  checks  earlier  in  the 
collection  stream;  and  (3)  work  with 
NACS  representatives  to  expand  the 
NACS  program  to  indude  all  types  of 
checks. 

In  December  1987,  the  Board  proposed 
that  all  Federal  Reserve  Banks  be 
permitted  to  provide  truncation  services 
as  a  permanent  service.  As  part  of  the 


proposed  service,  the  Federal  Reserve 
Banks  would  participate  in  the  NACS 
truncation  program.  Initially,  the 
Reserve  Banks  would  truncate  checks 
for  local  paying  banks,  expanding  into 
truncation  for  nonlocal  paying  banks  as 
the  rules  and  procedures  of  NACS 
become  more  fully  developed. 

Under  the  Federal  Reserve  pilot 
program,  a  Reserve  Bank  truncates 
checks  for  local  paying  banks.  In 
providing  this  service,  the  Reserve  Bank 
captures  the  complete  payment 
information  fixMn  the  MICR-line  of  each 
check,  including  the  nine-digit  routing 
number,  account  number,  check  number, 
and  dollar  amount.  Checks  rejected 
during  high-speed  processing  are  also 
included  on  the  MICR  output  file.  All 
MICR-captured  checks  ^re  microfihned, 
and  unique  sequence  numbers  are 
inserted  into  the  MICR  file  and  printed 
on  both  the  microfilm  and  the  physical 
check.  These  sequence  numbers 
facilitate  Reserve  Bank  processing  of 
returned  checks  and  retrieval  requests. 
The  Reserve  Bank  delivers  the  captured 
MICR-line  data  and  related  totals  to  the 
piaying  bank  or  its  agent  on  magnetic 
tape  or  by  data  transmission,  as 
requested  by  the  paying  bank.  Under 
this  service,  presentment  to  the  paying 
bank  is  based  on  the  receipt  of 
electronic  presentment,  because  the 
paying  bank  does  not  receive  the 
physical  paper  checks.  The  Federal 
Reserve  Bank  stores  the  physical  checks 
and  microfilm  for  a  negotiated  period, 
usually  90  days  and  seven  years, 
respectively,  after  which  time  both  are 
destroyed. 

Upon  receipt  of  the  MICR  data,  the 
paying  bank  processes  and  posts  the 
MICR  data  to  the  appropriate  customer 
accounts.  If  a  decision  is  made  to  return 
a  check,  the  paying  bank  notifies  the 
Reserve  Bank  no  later  than  the 
published  deadline  on  the  business  day 
following  the  day  the  MICR  data  are 
presented.  The  Federal  Reserve  Bank 
retrieves  the  physical  checks  and 
initiates  the  return  process  to  the 
depositary  bank.  The  paying  bank  may 
also  request  retrieval  services,  such  as 
information  from  a  truncated  check,  a 
copy  of  a  check,  or  the  original  physical 
check  (provided  the  request  is  received 
before  the  check  has  been  destroyed). 

The  pilot  program  incorporates  a 
standard  pridng  structure  and  common 
set  of  pridng  principles  used  by  the 
Reserve  Banks.  Local  pricing  is  used  to 
reflect  the  different  processing  costs  at 
each  office.  The  prices  have  remained  in 
effect  throughout  the  pilot  program,  with 
minor  adjustments.  The  fee  structure 
contains  a  basic  per  item  fee  and 
separate  fees  iot  returned  checks 
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(initiated  by  telephone  or  automated 
meana],  retrievals,  fine-sort  processing, 
and  over-the-counter  processing.  Reject 
reentry  and  microBlming  costs  are  part 
of  the  basic  per  item  fee,  while  large- 
dollar  notice  of  nonpayment  costs  are 
part  of  the  returned  check  fee. 

In  the  proposal,  the  Board  anticipated 
that  fees  at  most  Reserve  ofHces  will 
approximate  those  in  the  pilot.  Fee 
ranges  at  the  six  pilot  Reserve  Banks  are 
as  follows:  i 

Basic  per  item:  I 

—Via  tape,  $0.011-$0.020 

— Via  transmission,  $0.014-$0.025 
Return  item: 

—Telephone,  $1.60-$2.80 

— Automated.  $1.35--$2.30 
Retrieval  per  item,  $1.00-^.00 
Fine  sort: 

—Per  package.  $0.00-$2.00 

—Per  item.  $0,006-^.020 
Over-the-counter 

— Per  package.  $0.5O-$0.50 

—Per  item,  $0.014-$0.018 

The  Board  received  155  comments  on 
the  truncation  service.  Eighty-one 
commenters  supported  the 
implementation  of  truncation  services  at 
the  Federal  Reserve  Banks,  24 
commenters  were  opposed,  and  50 
commenters  were  silent  as  to  agreement 
or  opposition  to  the  proposed  truncation 
service.  Commenters  supporting  the 
proposal  indicated  that  truncation  is 
necessary  to  provide  a  less  costly 
checking  product.  These  commenters 
stated  that  the  primary  benefit  would  be 
the  reduction  in  paper  flow. 

Commenters  opposed  to  the  proposed 
tnmcation  service  stated  various 
reasons  for  opposition.  Eight 
commenters  indicated  that  receipt  of  the 
physical  checks  is  preferred  because 
their  customers  want  the  paid  checks  to 
be  included  in  the  customers'  monthly 
statements.  In  addition,  commenters 
indicated  a  need  to  review  the  physical 
check  before  deciding  whether  or  not  to 
pay  the  check  (i.e.,  inspections  of  large- 
dollar  checks,  inspections  for  payable- 
through  checks). 

Commenters  that  did  not  indicate 
whether  they  favored  or  opposed  the 
Federal  Reserve's  proposal  to  provide  a 
truncation  service  pointed  out  specific 
concerns  about  the  technical  details  of 
the  fMDposal.  These  commenters  were 
concerned  that  the  proposed  truncation 
service  would  not  be  easily  integrated 
with  current  bulkfiling,  statement  cycle, 
and  other  operational  procedures  at 
paying  banks.  These  commenters 
indicated  that  the  potential  for  the 
service  to  be  successful  in  the  short  term 
was  minimal  due  to  low  demand; 
expanded  use  of  tnmcation  by  the 
industry  needed  to  occur  first  In 


addition,  commenters  were  concerned 
about  the  legal  aspects  associated  with 
properly  payable  items,  proof  of 
payment,  and  timeliness.  While  a  few 
conmienters  pointed  out  that  a 
mandatory  system  would  receive  the 
maximum  benefits  because  paying 
banks  would  not  have  to  maintain  dual 
processing  systems  for  electronic  and 
paper  presentments,  other  commenters 
indicated  that,  because  of  the  legal 
concerns  about  properly  payable  items, 
a  voluntary  system  would  be  preferable. 

Several  commenters  indicated  that  it 
is  inappropriate  for  Federal  Reserve 
Banks  to  offer  local  truncation  services 
because  private  sector  service  providers 
currently  offer  an  adequate  level  of 
service.  One  commenter  stated  that  the 
Federal  Reserve  should  build  and 
support  private  sector  systems  already 
in  place,  rather  than  offering  its  own 
truncation  service.  The  commenter 
stated  that  the  Federal  Reserve  program 
should  foster,  not  stifle,  alternative 
systems  in  the  intermediate  local  stages 
leading  toward  national  tnmcation.  One 
commenter  indicated  that  the  provision 
of  a  local  truncation  service  would  place 
undue  burden  on  the  Federal  Reserve 
offices. 

Federal  Reserve  policy  regarding  the 
provision  of  new  services  was  set  forth 
by  the  Board  on  August  14, 1984,  in  a 
paper  entitled  "The  Federal  Reserve  in 
the  Payments  System."  The  criteria  for 
the  Federal  Reserve  to  enter  a  new 
service  inclijde:  (1)  Full  recovery  of  costs 
in  the  long  nm;  (2)  yield  of  a  clear  pubUc 
benefit,  including,  for  example,^ 
improving  the  efficiency  of  the  payments 
mechanism  or  reducing  the  use  of  real 
resources;  and  (3)  a  finding  that  other 
providers  alone  cannot  be  expected  to 
provide  the  service  with  reasonable 
effectiveness,  scope,  and  equity, 
including,  for  example,  a  finding  that  the 
Federal  Reserve's  presence  is  needed  to 
ensure  an  adequate  level  of  service 
nationwide,  or  to  avoid  undue  delay  in 
the  development  and  implementation  of 
the  service. 

The  Federal  Reserve  Bank's 
truncation  service  meets  these  criteria. 
It  will  be  priced  to  recover  its  costs, 
including  the  private  sector  adjustment 
factor.  Ultimate  provision  of  this  service 
on  a  nationwide  level  will  promote  the 
efficiency  of  the  payments  mechanism 
and  reduce  the  use  of  real  resources, 
once  su^icient  numbers  of  checks  are 
truncated.  The  Federal  Reserve  Banks, 
which  handle  approximately  35  percent 
of  all  checks  written,  must  be  involved 
to  ensure  an  adequate  level  of  service 
nationwide.  Experience  under  the  NACS 
program  indicates  that  private  sector 
providers  of  local  truncation  services 
are  unwilling  to  participate  in  interbank 
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truncation  until  a  sufficient  volume  of 
checks  are  eligible  for  truncation.  Thus. 
Federal  Reserve  involvement  should      ^■ 
hasten  the  development  and 
implementation  of  a  nationwide 
tnmcation  service.  Provision  of  a  local 
truncation  service  by  the  Federal 
Reserve  is  a  necessary  first  step  to  a  full 
nationwide  interbank  truncation  service. 

The  Board  approved  the  offering  of 
the  truhcation  service  by  the  Reserve 
Banks  as  a  permanent  service,  effective 
July  15, 1988.  This  service  will  not  be  a 
mandatory  service,  but  rather  would  be 
offered  to  paying  banks  that  choose  to 
participate  in  the  truncation  program. 
The  fee  structure  for  the  truncation 
service  will  correspond  to  that  used  in 
the  pilot  program.  Paying  banks  that 
participate  in  the  Federal  Reserve's 
local  truncation  service  may  establish  a 
dollar  limit  on  the  checks  eligible  for 
truncation.  Under  interbank  truncation, 
this  dollar  limit  is  governed  by  NACS 
rules,  which  currenUy  set  a  $2,500  limit 
on  checks  eligible  for  truncation. 

The  Board  also  requested  comment  on 
a  proposed  service  that  offers  many  of 
the  same  benefits  of  truncation  without 
stopping  the  flow  of  the  paper  check — 
the  extended  MICR  capture  service. 
Under  this  service,  which  has  also  been 
provided  as  a  pilot  program.  Reserve 
Banks  would^eliver  payment 
information  by  electronic  transmission 
or  magnetic  tape,  provide  returned 
check  and  retrieval  services  identical  to 
the  truncation  service,  and  deliver  the 
checks  to  the  paying  bank  several  days 
later  using  less  time-critical 
transportation.  The  paying  banks  are 
charged  for  the  checks  based  on  the 
electronic  presentment  of  the  MICR 
data.  In  addition,  paying  banks  are 
charged  for  return  and  retrieval  services 
identical  to  the  truncation  service. 

The  Board  received  80  comments  on 
the  extended  MICR  capture  service.  In 
general,  commenters  agreed  with  the 
concept  of  the  extended  MICR  capture 
service,  with  43  comments  in  favor,  6 
opposed,  and  31  neutral.  Commenters  in 
favor  of  the  proposal  indicated  that 
extended  MICR  would  assist  in 
evaluating  the  operational  components 
of  truncation  without  experiencing  the 
problems  associated  with  nonreceipt  of 
checks.  In  addition,  customer  habits 
would  not  need  to  change  because  the 
paying  bank  could  continue  to  send  the 
physical  checks  to  the  customer. 

Commenters  opposed  to  the  proposal 
indicated  that  there  is  no  need  for  the 
Federal  Reserve  to  become  involved  in 
the  extended  MICR  capture  service.  One 
commenter  indicated  that,  while  the 
delivery  of  check  information  would  be  ^ 
faster,  the  delivery  of  paper  checks 


would  be  tlower,  causing  potential 
problems  for  the  paying  bank. 

The  Board  believes  uat  the  extended 
MICR  capture  service  will  expedite  the 
returned  check  process.  Offering  (rf  this 
service  is  consistent  with  the  criteria 
Usted  in  the  paper  "The  Federal  Reserve 
in  the  Payments  System."  wfaidi  is 
discussed  above.  This  service  will  not 
be  a  mandatory  service  but  rather  would 
be  offered  to  the  paying  banks  that 
choose  to  participate  in  the  program. 
The  Board  has  approved  the  exteikied 
MICR  capture  service  as  a  permanent 
service  to  be  offered  by  the  Reserve 
Banks,  effective  July  15, 1988.  The 
service  will  be  provided  as  described 
above  in  the  pilot  program. 

Competitive  Issues 

An  important  factor  considered  in  the 
development  of  the  regulatory 
framework  for  expedited  retiuns  and 
related  Reserve  Bank  services  was  the 
impact  on  competition  in  the  check 
collection  system.  In  this  regard,  the 
Board  requested  comment  on  whether 
there  are  any  returned  check  services  or 
other  procedural  changes  for  returning 
banks  that  the  Federal  Reserve  has  not 
proposed  that  might  assist  the  returning 
bank  in  providing  returned  check 
services. 

Commenters  that  supported 
implementation  of  the  proposed  Federal 
Reserve  services  indicated  that  the 
services  are  designed  to  encourage 
competition  as  well  as  improve  the 
check  collection  and  return  process.  One 
trade  association  added  that  the  public 
and  the  majority  of  depository 
institutions  have  benefited  fit>m  the 
competitive  environment  that  has 
existed  between  the  Federal  Reserve 
and  the  correspondent  banks. 

Other  commenters  expressed  concern 
that  correspondents  will  lose  a 
significant  portion  of  their  returned 
check  income,  because  the  Federal 
Reserve  will  become  the  predominant 
provider  of  returned  check  services, 
given  the  availability  schedules  and 
deadlines  that  will  be  provided  by  the 
Federal  Reserve  Banks.  Several 
commenters  urged  that  the  Federal 
Reserve  delay  offering  returned  check 
services  or,  at  a  minimum,  delay 
unbundling  returned  check  costs  from 
forward  collection  prices  until 
correspondent  banks  and  other 
interested  parties  could  develop  their 
own  returned  check  products  and  get 
some  experience  with  the  market  pricing 
mechanism. 

The  Board  implemented  the 
requirements  in  Subpart  C  of  Regulation 
CC  to  improve  the  check  return  process 
effective  September  1, 1988,  in 
conjunction  with  the  effective  date  of 


the  funds  availalrility  and  disdoaure 
requirements  mandated  by  ttie  Act. 
Industry  representatives  indicated  that 
implementation  of  these  improvements 
concurrent  with  the  effective  date  of  the 
funds  availability  requirements  is 
important  to  minimize  risks  to  the 
depositary  bank  from  making  funds 
available  on  a  more  pnunpt  basis. 

To  enable  banks  to  comply  with  these 
requirements,  the  Federal  Reserve 
Banks  will  begin  offering  returned  check 
services  that  would  meet  the 
requirements  in  the  Act  on  September  1, 
1988.  Handling  of  retiuned  chedu  by  the 
Federal  Reserve  must  be  expliciUy 
priced  with  the  introduction  of  these 
new  services,  since  return  costs  caimot 
be  recovered  through  the  Federal 
Reserve  Banks'  forward  collection  fees 
as  they  are  today.  Some  returned  checks 
handled  by  the  Federal  Reserve  under 
the  new  services  will  not  have  been 
collected  through  the  Federal  Reserve, 
and  thus  will  not  have  been  subject  to 
the  Federal  Reserve's  forward  collection 
fees.  In  addition,  paying  banks  and 
returning  banks  will  be  able  to  deposit 
returned  checks  with  the  Federal 
Reserve  in  various  ways  that  result  in 
different  costs  being  incurred  by  the 
Reserve  Banks.  To  provide 
correspondent  banks  with  as  much 
advance  notice  as  possible  in  order  to 
develop  competing  returned  check 
services,  the  Board  published,  on  April 
4, 1988,  estimated  price  ranges  and 
deadlines  for  the  new  Federal  Reserve 
returned  check  services.  The  Board 
retained  consulting  services  to  survey 
banks  about  the  published  price  ranges 
and  deadlines  and  provide  feedback  on 
the  likelihood  that  banks  would  offer 
competing  returned  check  services.  This 
effort  revealed  that  the  price 
differentials  between  raw  and  qualified 
returned  check  services  would  provide 
incentives  for  banks  to  qualify  their 
returns  prior  to  deposit  at  the  Federal 
Reserve  office.  In  addition,  banks 
indicated  that  they  would  offer  returned 
check  services. 

A  number  of  commenters  focused  on 
the  general  role  of  the  Federal  Reserve 
in  the  check  collection  system,  rather 
than  discussing  specifically  the 
competitive  impact  of  the  proposed 
Federal  Reserve  returned  check 
services.  These  commenters  indicated 
that  the  competitive  presence  of  the 
Federal  Reserve  disadvantages  private 
sector  service  providers.  They  asserted 
that  the  Federal  Reserve  has  an  unfair 
competitive  advantage  due  to  its  dual 
role  as  regulator  and  service  provider, 
and  its  lower  price  structure,  which  they 
believe  is  due,  in  part  to  the  fact  that 
the  Federal  Reserve  does  not  incur 
certain  costs,  such  as  presentment  fees, 


that  private  sector  competitors  must 
pay. 

The  Board  has  carefully  analyzed  the 
proposed  services,  and  believes  that 
they  meet  the  standards  that  the  Federal 
Reserve  established  for  priced  services, 
as  they  will  recover  costs;  yield  clear 
public  benefits  by  speeding  the  handling 
of  returned  checks;  and  because 
adequate  returned  check  services  are 
unlikely  to  be  provided  by  the  private 
sector.  In  this  regard,  staff  notes  that  the 
requests  for  delay  in  the  check  return 
rules  from  correspondent  banks  argue  in 
favor  of  the  Federal  Reserve  providing 
check  return  services. 

Appendix  A — Federal  Reserve  Policy  on 
Delivery  of  Returned  Checks 

The  Federal  Reserve's  policy  on  the 
delivery  of  returned  checks  is  based  on  the 
Regulation  CC  provision  governing  where  a 
depositary  bank  must  accept  its  returned 
checks  and  Reserve  Bank's  duties  as 
returning  banks.  Under  S  229.32(a)  of  the 
regulation,  a  depositary  bank  must  accept 
returned  checks  at  the  locationfs)  in 
accordance  with  its  indorsement,  or  at  any 
location  at  which  the  bank  accepts  checks  as 
a  paying  bank.  The  Federal  Reserve  cannot 
receive  payment  for  the  returned  checks  until 
the  checks  are  delivered  to  the  depositary 
bank.  Returning  banks,  including  Federal 
Reserve  Banks,  are  required  to  handle 
returned  checks  expeditiously,  under 
S  229.31(a). 

Federal  Reserve  arrangements  for  delivery 
of  returned  checks  will  depend  on  the 
following  factors: 

(1)  Whether  a  depositary  bank  is  subject  to 
the  expeditious  return  rule  (i.e.  whether  the 
bank  has  transaction  accounts); 

(2)  How  quickly  the  checks  will  be  returned 
to  the  depositary  bank; 

(3)  Preference  of  the  depositary  bank; 

(4)  Established  courier  routes; 

(5)  The  dollar  volume  of  returns  to  the 
depositary  bank,  recognizing  the  particular 
risks  associated  with  returned  checks; 

(6)  Minimization  of  overall  costs  of 
providing  Federal  Reserve  check  services. 

These  factors  allow  for  a  Federal  Reserve 
delivery  policy  that  meets  the  Federal 
Reserve  Banks'  duty  for  expeditious  return, 
while  allowing  for  delivery  arrangements 
suited  to  the  individual  needs  of  depositary 
banks. 

The  Federal  Reserve  policy  on  delivery  of 
returned  checks  is  as  follows: 
— A  depositary  bank  with  transaction 
accounts  may  receive  returned  checks  from 
the  Federal  Reserve,  at  no  charge,  at  a 
location  where  the  Federal  Reserve 
currently  delivers  the  bank's  forward 
collection  checks,  or  in  the  case  of  a 
depository  institution  that  issues  payable 
through  drafts,  at  a  location  based  on  the 
indorsement  on  the  returned  check. 
— In  the  case  of  certain  depository 
institutions,  primarily  credit  unions,  that 
issue  payable  through  drafts,  the  Reserve 
Banks  would  determine  the  manner  of 
expeditious  return  based  on  the  location  of 
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the  depositary  bank  and  the  dollar  volume 
of  returned  checks,  taking  into  account  the 
risk  associated  with  returned  checks. 
— In  instances  where  the  depositary  bank 
does  not  want  its  returns  delivered  to  the 
same  place  as  its  forward  collection 
checks,  or  in  instances  where  an  institution 
that  issues  payable  through  drafts  does  not 
want  returns  by  mail  where  mail  would 
constitute  expeditious  return.  Reserve 
Banks  may  consider  the  following  delivery 
alternatives: 

(1)  The  depositary  bank  may  arrange  to 
have  the  Federal  Reserve  deUver  the  returned 
checks  to  a  correspondent  bank  or  service 
bureau  that  is  on  an  existing  courier  route,  at 
no  charge; 

(2)  The  depositary  bank  may  arrange  to 
pick  up  the  returned  checks  at  the  Federal 
ResCTve; 
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(3)  The  depositary  bank  may  elect  to  have 
a  facsimile  or  other  infonnation  concerning 
the  returned  checks  transmitted  by  means  of 
an  approved  depositary  bank  service  or 
truncation  arrangement  to  a  specified 
location,  with  the  physical  check  to  follow; 

(4)  The  depositary  bank  and  the  local 
Federal  Reserve  office  may  agree  to  an 
alternative  arrangement  tailored  to  meet  the 
needs  of  the  depositary  bank.  If  the  costs  of 
that  arrangement  exceed  the  costs  of  delivery 
to  a  location  where  the  Federal  Reserve 
would  offer  delivery  at  no  charge,  the 
depositary  bank  may  be  required  to  absorb 
the  costs  of  returned  check  delivery. 

Board  Action 

For  the  reasons  stated  above,  the 
Board  has  adopted  a  proposal  for  the 
Federal  Reserve  Banks  to  offer 
depository  institutions  several  new 


tctumed  check  services  and  services  to 
improve  the  collection  of  checks.  These 
services  will  assist  depository 
institutions  in  complying  with  the  new 
rules  for  the  collection  and  return  of 
checks  that  the  Board  has,  in  Docket  No. 
R-0620,  adopted  to  implement  the 
Expedited  Fimds  Availability  Act.  The 
Board  has  also  approved  check 
truncation  and  extended  MICR  capture 
services  as  permanent  Federal  Reserve 
Bank  services. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  May  13, 1968. 
William  W.  Wiles. 
Secretary  of  the  Board. 
[FR  Doc.  88-11268  Filed  5-26-68;  6:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


Health  Care  Financing  Adminlatratlon 
42  CFR  Parts  412  and  413 
[BERC-465-P] 

Medicare  Program;  Changes  to  the 
Inpatient  Hospital  Prospective 
Payment  System  and  Fiscal  Year  1989 
Rates 

agency:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACTKNC  Proposed  rule. 

summary:  We  are  proposing  to  revise 
tiie  Medicare  inpatient  hospital 
prospective  payment  system  to 
implement  necessary  changes  arising 
from  legislation  and  our  continuing 
experience  with  the  system.  In  addition, 
in  the  addendum  to  this  proposed  rule, 
we  are  proposing  changes  iA  the 
methods,  amounts,  and  factors 
necessary  to  determine  prospective 
payment  rates  for  Medicare  inpatient 
hospital  services.  These  changes  would 
be  applicable  to  discharges  occurring  on 
or  after  October  1, 1988.  We  are  also 
setting  forth  proposed  rate-of-increase 
limits  for  hospitals  and  hospital  units 
excluded  from  the  prospective  payment 
systems. 

DATE  Comments  will  be  considered  if 
we  receive  them  at  the  appropriate 
address,  as  provided  befow,  no  later 
than  5:00  p.m.  on  July  26, 1988. 
AOORESS:  Mail  comments  to  the 
following  address  Ueal^  Care 
Financing  Administration,  Department 
of  Health  and  Human  Services, 
Attention:  BERC-465-P,  P.O.  Box  26676. 
Baitimore,  MaryttMid  2i2Sff. 

If  you  prefu.  you  any  dsKvery  yow 
comments  to  one  of  the  foIIowTng 

Room  309-G,  Hubert  H.  HnaiplBey 

Building,  200  Independence  Ave.  SW., 

Washington.  DC 
Room  132.  East  High  Rise  Ihiitriing.  6325 

Security  Boulevard,  Bakiinore, 

Marylaad. 

In  commenting,  please  refer  to  file 
code  BERC-465-P.  Comments  received 
timely  will  be  available  for  public 
inspection  as  they  are  received, 
generally  beginning  approximately  three 
weeks  after  publication  of  a  document, 
in  Room  309-G  of  the  Department's 
offices  at  200  Independence  Ave.  SW., 
Washington,  DC,  on  Monday  through 
Friday  of  each  week  from  8:30  a.m.  to 
5:00  p.m.  (phone:  202-245-7890). 

For  individual  copies  of  this  proposed 
rule,  contact  the  following: 
Superintendent  of  Documents,  U.S. 


Govenunent  Printing  OfHce. 
Washington,  DC  20402,  (202)  783-323a 

The  charge  for  individual  copies  is 
$1.50  for  each  issue  or  for  each  group  of 
pages  as  actually  bound,  payable  by 
check  or  money  order  to  the 
Superintendent  of  Documents. 

FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  Hoyer— Physician  Attestation, 

(301)  966-4607 
Linda  Magna — All  Other  Issues,  (301) 

966^529. 

To  obtain  copies  of  this  docunKnt,  see 
the  "Address"  section,  above.  To  obtain 
data  used  in  deriving  the  standardized 
amounts  and  DRG  relative  weights,  see 
section  IV.B.,  Public  Requests  for  Data. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  Summary 

Under  section  1886(d)  of  the  Social 
Security  Act  (the  Act),  a  system  for 
payment  of  inpatient  hospital  services 
under  Medicare  Part  A  (Hospital 
Insurance)  based  on  prospectively-set 
rates  was  established  effective  with 
hospital  cost  reporting  periods  beginning 
on  or  after  October  1, 1983.  Under  this 
system,  MecHcare  payment  is  made  at  a 
predetermined,  specific  rate  for  each 
hospital  dacfaarge.  All  discharges  are 
classified  according  to  a  list  of 
diagnosis-related  groups  (DRGs).  The 
regulations  governing  the  inpatient     , 
hospital  prospective  payment  system 
are  located  in  42  CFR  Part  412. 

Sections  1886(d)(1)(A),  (C),  and  (D)  of 
the  Act  provide  for  the  implementation 
of  the  prospective  payment  system  over 
a  four-year  transition  period.  During  the 
transition  period,  payment  to  hospitals 
is  based  on  a  combination  of  the  Federal 
prospective  payment  rates  and  hospital- 
spedfic  rates,  the  proportions  of  which 
change  with  the  hospital's  cost  reporting 
period.  la  addition,  during  that  period, 
the  Federal  rate  is  a  combinatioa  of 
regnal  and  national  rates,  the 
proportions  of  which  change  with  the 
Federal  fiscal  year. 

On  September  X  1987.  we  pubKshed  a 
final  rule  (52  FR  33034)  to  update  the 
prospective  p>aymcnt  rates  for  the  first 
year  after  the  four-year  transition  period 
(that  is,  for  Federal  fiscal  year  (FT) 
1988).  Technical  corrections  to  tkat  final 
rule  were  issued  on  September  1%,  1987 
(52  FR  35350)  and  October  9, 1987  (52  FR 
37769).  However,  on  September  28, 1987, 
the  Balanced  Budget  and  Emergency 
Deficit  Control  Reaffirmation  Act  of 
1987  (Pub.  L  100-119)  was  enacted. 
Section  107(a)(1)  of  Pub.  L  100-119 
made  several  changes  to  payment  for 
inpatient  hospital  services  under  die 
prospective  payment  system  in  FT  1969. 


On  October  23, 1987,  we  published  a 
notice  (52  FR  39637)  that  identified  these 
statutory  changes  as  follows: 

•  For  discharges  occurring  on  or  after 
^October  1, 1987  and  before  November 

21. 1987,  the  applicable  percentage 
increase  used  to  update  the  inpatient 
^hospital  prospective  payment  system 
average  standardized  amouAts  for  FY 
1968  is  zero  percent. 

•  The  prospective  payment  transition 
period  was  extended  as  follows: 

— For  the  period  October  1, 1987  through 
November  20, 1987,  the  national/ 
regional  blend  of  the  Federal  portion 
of  a  hospital's  prospective  payment 
rate  remained  at  50  percent  national 
and  SO  percent  regional 

— For  the  first  51  days  of  a  hospital's 
cost  reporting  period  beginning  during 
FY  1988,  the  hospital's  prospective 
payment  rate  continues  to  be 
composed  of  75  percent  of  the  Federal 
rate  and  25  percent  of  the  hospital- 
specific  rate.  The  applicable  hospital- 
qiecific  rate  for  this  period  is  the 
hospital's  rate  that  was  in  effect  for  its 
cost  reporting  period  that  began 
during  FY  1987. 

— For  hospitals  and  hospital  units 
excluded  from  the  prospective 
payment  system,  the  applicable 
percentage  increase  used  to  update 
the  hospital's  rate-of-increase  limits  is 
zero  percent  for  the  first  51  days  of  its 
cost  reporting  period  beginning  in  FY 
1968. 

Subsequently,  on  December  22, 1987, 
the  Ommbus  Budget  Reconciliation  Act 
of  1987  (Pub.  L.  100-203)  was  enacted. 
Portions  of  section  4002,  4005,  4008,  and 
4000  of  Pub.  L.  100-203  affected  FY  1988 
payments  to  prospective  payment 
hospitals  and  hospitals  excluded  from 
die  prospective  payment  system.  On 
April  5, 1988,  we  published  a  notice  with 
cranment  period  (53  FR  11134)  to 
describe  these  statutory  changes  as 
follows: 

•  For  discharges  in  FY  1988  occurring 
on  or  after  April  1, 1988,  the  applicable 
percentage  increase  used  to  update  the 
standardized  amounts  for  prospective 
payment  system  hospitals  is — 

— 3.0  percent  for  hospitals  located  in 

rural  area<; 
— ^1.5  percent  for  hospitals  located  in 

large  urban  areas;  and 
— 1.0  percent  for  hospitals  located  in 

other  urban  areas. 

•  A  "large  urban  area"  is  defined  as 
an  srban  area  that  the  Secretary 
determines  has  a  population  of  more 
than  LOOB^OOO  based  on  the  most  recent 
available  population  data  published  by 
the  Bureau  of  the  Census.  In  addition, 
any  New  England  County  Metropolitan 


Area  (NECMA)  with  a  population  of 
more  than  970,000  is  a  large  urban  area. 

•  For  discharges  occurring  in  a  fiscal 
year  beginning  on  or  after  October  1. 

1987,  the  Secretary  computes  average 
standardized  amounts  for  hospitals 
located  in  rural,  large  urban,  and  other 
urban  areas.  For  FY  1988  discharges 
occurring  on  or  after  April  1, 1988,  the 
average  standardized  amounts  for  large 
urban  and  other  urban  areas  are 
computed  by  applying  the  applicable 
update  factor  to  the  urban  average 
standardized  amount  that  was  in  effect 
for  the  51-day  period  begiiming  October 
1. 1987. 

•  For  discharges  occurring  on  or  after 
April  1. 1988  and  before  October  1. 1990, 
"regional  floors"  for  the  standardized 
amounts  are  established.  The  regional 
floor  for  a  region  is  the  greater  of  the 
national  average  standardized  amount 
or  the  sum  of  85  percent  of  the  national 
average  standardized  amount  and  15 
percent  of  the  average  standardized 
amount  for  the  region. 

•  Hospitals  and  hospital  units 
excluded  from  the  prospective  payment 
system  receive  a  2.7  percent  increase  for 
cost  reporting  periods  beginning  in  FY 

1988,  excluding  the  first  51  days  of  these 
cost  reporting  periods  for  which  the 
increase  is  zero  percent 

•  For  cost  reporting  periods  beginning 
on  or  after  October  1. 1987,  a  sole 
community  hospital's  hospital-specific 
portion  is  increased  by  zero  percent  for 
the  first  51  days  of  the  cost  reporting 
period,  2.7  percent  for  the  next  132  days, 
and  for  the  remainder  of  the  cost 
reporting  period  by  the  same  percentage 
increase  as  is  used  in  updating  the 
applicable  Federal  rate  (that  is.  3.0 
percent  for  hospitals  located  in  rural 
areas,  1.5  percent  for  hospitals  located 
in  large  urban  areas,  and  1.0  percent  for 
hospitals  located  in  other  urban  areas). 

•  Effective  with  discharges  on  or  after 
April  1, 1988,  rural  hospitals  may  qualify 
as  rural  referral  centers  if  they  have  275 
or  more  beds. 

•  For  discharges  occurring  on  or  after 
April  1, 1988  and  before  October  1, 1989 
that  are  classified  in  DRGs  relating  to 
bum  cases,  the  marginal  cost  factor  to 
be  used  in  computing  payments  for 
outliers  is  90  percent. 

The  comment  period  for  the  April  5, 
1988  notice  ends  on  June  6, 1988. 

B.  Major  Contents  of  this  Proposed  Rule 

This  proposed  rule  would  be  effective 
for  the  sixth  year  of  operation  of  the 
prospective  payment  system.  Following 
is  a  summary  of  the  major  changes  that 
we  are  proposing  to  make  to  the  system: 


1.  Changes  to  DRG  Classification  and 
Weighting  Factors 

As  required  by  section  1888(d)(4)(C)  of 
the  Act,  we  must  adjust  the  DRG 
classifications  and  weighting  factors  at 
least  annually.  Our  propose^  changes 
for  FY  1989  are  set  forth  in  section  II  of 
this  preamble. 

2.  Changes  in  the  Wage  Index 

We  are  proposing  to  update  the  wage 
index  by  basing  it  entirely  on  1984  wtige 
data.  In  addition,  we  would  make 
adjustments  to  the  wage  data  to  reflect 
the  provisions  of  sections  4004(b)  tmd 
4005(a)  of  Pub.  L.  100-203.  These 
proposed  changes  are  set  forth  in 
section  III  of  this  preamble. 

3.  Other  Decisions  and  Regulations 
Changes 

In  section  IV  of  41118  preamble,  we 
discuss  several  current  provisions  of  the 
regulations  in  42  CFR  Parts  412  and  413, 
and  set  forth  certain  proposed  changes 
concerning — 

•  Physician  attestation; 

•  Updating  the  prospective  payment 
rates  and  rate-of-increase  limits; 

•  Changes  in  geographic 
classifications; 

•  Creation  of  a  regional  floor  for 
standardized  amounts; 

•  Payment  for  outlier  cases; 

•  Payments  to  sole  community 
hospitals; 

•  Referral  center  criteria; 

•  Payment  for  disproportionate  share 
hospitals; 

•  Classification  of  capital-related 
costs  and  direct  medical  education 
costs; 

•  Elimination  of  interim  payments  for 
the  indirect  costs  of  medical  education; 

•  Payment  for  the  indirect  costs  of 
medical  education;  and 

•  Ceiling  on  rate  of  hospital  cost 
increases. 

4.  Determining  Prospective  Payment 
Rates  and  Rate-of-Increase  Limits 

In  the  addendum  to  this  proposed  rule, 
we  set  forth  proposed  changes  to  the 
methods,  amounts,  and  factors  for 
determining  the  FY  1989  prospective 
payment  rates.  We  are  also  proposing 
new  target  rate  percentages  for 
determining  the  rate-of-increase  limits 
for  FY  1989  for  hospitals  and  hospital 
units  excluded  from  the  prospective 
payment  system. 

5.  Impact  Analysis 

In  Appendix  A,  we  set  forth  an 
analysis  of  the  impact  that  the  pfbposed 
changes,  described  in  this  rule  would 
have  on  affected  entities. 


6.  Report  to  Congress  on  the  Update 
Factor 

Section  1886(e)(3)(B)  of  the  Act 
requires  the  Secretary  to  report  to 
Congress  no  later  than  March  1, 1988  on 
our  initial  estimate  of  an  update  factor 
for  FY  1989  for  both  prospective 
payment  hospitals  and  hospitals 
excluded  from  the  prospective  payment 
system.  This  report  is  included  as 
Appendix  B  of  this  proposed  rule. 

7.  Proposed  Recommendation  of  Update 
Factor 

As  required  by  sections  1886  (e)(4) 
and  (e)(5)  of  the  Act,  Appendix  C 
provides  our  recommendation  of  the 
appropriate  percentage  change  for  FY 
1989  in  the — 

•  Large  urban,  other  urban,  and  rural 
average  standardized  amounts  for 
inpatient  hospital  services  paid  for 
under  the  prospective  payment  system; 
and 

•  Target  rate-of-increase  limits  to  the 
allowable  operating  costs  of  inpatient 
hospital  services  furnished  by  hospitals 
and  hospital  units  excluded  from  the 
prospective  payment  system. 

8.  Discussion  of  Prospective  Payment 
Assessment  Commission 
Recommendations 

The  Prospective  Payment  Assessment 
Commission  (ProPAC)  is  directed  by 
section  1886(d)(4)(D)  of  the  Act  to  make 
recommendations  to  the  Secretary  with 
respect  to  adjustments  to  the  DRG 
classifications  and  weighting  factors 
and  to  report  to  Congress  with  respect 
to  its  evaluation  of  any  adjustments 
made  by  the  Secretary.  ProPAC  is  also 
directed,  by  the  provisions  of  sections 
1886  (e)(2)  and  (e)(3)  of  the  Act,  to  make 
recommendations  to  the  Secretary  on 
the  appropriate  percentage  change 
factor  to  be  used  in  updating  the 
average  standardized  amounts 
beginning  with  FY  1986  and  thereafter. 
These  recommendations  for  FY  1989 
were  submitted  to  the  Secretary  on 
March  1, 1988. 

We  are  printing  ProPAC's  report, 
which  includes  its  recommendations,  as 
Appendix  D  of  this  document.  The 
recommendations,  and  the  actions  we 
are  proposing  to  take  with  regard  to 
them  (when  an  action  is  recommended), 
are  discussed  in  detail  in  the 
appropriate  sections  of  this  preamble. 
"Those  recommendations  that  are  not 
specifically  relevant  to  matters 
presented  below  are  discussed  in 
section  V  of  this  preamble.  For  a  brief 
summary  of  the  ProPAC 
recommendations,  we  refer  the  reader  to 
pages  5  through  8  of , the  ProPAC  report 
as  set  forth  in  Appendix  D  of  this 
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proposed  rale.  ProPAC  lUso  pnxhccd  a 
volume  of  technical  appendixes  to  its 
March  1. 1988  report  Uiat  provides 
background  material  and  detailed 
analyses  osed  in  preparation  of  the 
ProPAC  rep<»t.  For  further  information 
relating  specificaBy  to  the  ProPAC 
report  or  to  obtain  copy  of  the  technical 
appendixes,  contact  ProPAC  at  (2Q2J 
453-3966. 

n.  Change*  to  DBG  Ckscificalioos  mmi 
Weighting  Factors 

A.  Background 

Under  the  prospective  payment 
system,  we  pay  £or  inpatiexit  hospital 
services  cm  the  basis  of  a  rate  per 
discbarge  that  vanes  k^  the  DRG  to 
which  a  beneficiary's  stay  is  assigned. 
The  formula  used  to  calculate  payment 
for  a  speafifi  case  takes  an  iadividital 
hospital's  payment  rate  per  case  and 
multiplies  it  by  the  weight  of  the  DRG  to 
which  the  case  is  assigned.  Each  DRG 
weight  represents  the  avera^  resources 
required  to  care  for  cases  in  that 
particular  DRG  relative  to  the  national 
average  of  resources  used  to  treat  all 
Medicare  cases.  Thus,  cases  in  a  DRG. 
with  a  weight  of  2.0  would,  on  average, 
require  tvvice  as  many  resources  as  the 
average  Medicare  case. 

Congress  recognized  that  it  would  be 
necessary  to  recalculate  the  DRG 
relative  weights  periodically  to  account 
for  changes  in  resource  coosanption. 
Accordingly,  section  ia86(d)KKQ  of  the 
Act  requires  that  the  Secretary  adjust 
the  DRG  classifications  and  weighting 
factors  annually  beginning  with 
discharges  occurring  in  FY  1968.  These 
adjustments  are  made  to  reflect  changes 
in  treatment  patterns,  technology,  and 
any  other  factors  that  may  change  the 
relative  use  of  hospital  resources.  The 
proposed  changes  to  the  DRG 
classification  system  and  the  proposed 
recalibration  of  the  DRG  weights  for 
discharges  occurring  on  or  after  October 

1. 1988  are  discussed  beiow. 

I 

B.  Reclassificatmi  ofDRGa 

1.  General 

Cases  are  classified  into  DRGs  for 
payment  under  the  prosfiective  payment 
system  based  on  the  principal  diagnosis, 
up  to  four  additional  diagnoses,  and  any 
procedures  performed  during  the  stay, 
as  well  as  age.  sex,  and  discharge  status 
of  the  patient.  The  diagnostic  and 
procedure  information  is  expressed  by 
the  hospital  using  codes  from  the 
International  Classification  of  Diseases. 
Ninth  Edition.  Cliaical  Modification 
(ICD-9-CM).  The  intennedioy  entera 
the  informaUon  into  its  claiss  system 
and  subjects  it  to  a  scries  of  aatomated 
screens  called  the  Medicare  Code  Editor 


(MCE).  TiKse  screens  are  designed  to 
identify  cases  that  require  further 
review  before  classification  into  a  DRG 
can  be  accomplished. 

After  screening  through  the  MCE  and 
any  further  development  of  the  claims, 
cases  are  classified  by  the  GROUPER 
software  program  into  the  appropriate 
DRG.  The  GROUPER  program  was 
developed  as  a  means  of  classifying 
each  case  into  a  DRG  on  the  basis  of  the 
diagnosis  and  procedm-e  codes  and 
demographic  information  (that  is.  sex, 
age,  and  discharge  status).  It  is  used  to 
classify  past  cases  in  order  to  measure 
relative  hospital  resource  consumption 
to  estabhsh  the  DRG  weights  and  to 
classify  current  cases  for  purposes  of 
determining  payment. 

The  list  of  ORGs  cuirendy  contains 
475  specific  categories  in  23  major 
diagnostic  categories  (MDCs).  Most 
MDCs  are  based  on  a  particular  organ 
system  of  the  body  (for  example,  MDC  6. 
Diseases  and  Disorders  of  the  Digestive 
System);  however,  some  NffiCs  are  not 
constructed  on  this  basis  since  they 
involve  multiple  organ  systems  (for 
example.  MDC  22,  Bums). 

Principal  diagnosis  determines  MDC 
assignment.  Within  most  MDCs.  cases 
are  then  divided  into  surgical  DRGs 
(based  on  a  surgical  hierarchy  that 
orders  individual  procedates  or  poops 
of  procedures  by  resource  intensity)  and 
medical  DRGs.  Medical  DRGs  generally 
are  differentiated  on  the  basis  of 
diagnosis,  age,  and  presence  or  absence 
of  complications  or  comorbidities 
(hereafter  CC)  only.  Generally, 
GROUPER  does  not  consider  other 
procedures;  that  is.  Donsargical 
procedures  or  minor  surgical  procedures 
generally  not  done  in  an  operating  room 
are  not  hsted  as  operating  room  (OR) 
procedures  in  the  GRCXIPER  decision 
tables.  However,  there  are  a  few  non- 
OR  procedures  that  do  e^ect  DRG 
assigrmient  for  certain  principal 
diagnoses,  such  as  extracorporeal  shock 
wave  lithotripcy  tor  patients  with  a 
principal  rtiagiKwis  of  urinary  stones. 

We  are  proposing  to  make  some 
changes  to  the  DRG  classification 
system  on  the  basis  of  problems 
identified  over  the  past  year.  These 
proposed  dunges  are  set  forth  below. 

2.  MDC  3:  Oseases  and  Disorders  of  the 
Ear,  Nose  and  Throat 

We  have  received  a  few  comments 
observing  that  the  DRG  assignment, 
hence,  weighting  factors  and  payment 
levels,  for  surgical  treatment  of 
metastases  of  mouth  carcinomas  varies 
widely  based  on  the  exact  site  of  the 
primary  dfcnrerwithin  the  mouth.  For 
example,  cases  invofving  major  surgical 
procedures  such  as  glossectomy,  ra^al 


neck  dissection,  or  mandibulectomy  are 
assigned  to  DRG  49  (Major  Head  and 
Neck  Procedaes)  with  a  weighting 
factor  of  2MSZ3  if  the  inincipal  diagnosis 
is  a  mabgnant  nec^lasm  of  the  tongue. 
The  same  case  with  a  principal 
diagnosis  of  malignant  neofrfasm  of  the 
mouth  floor  poapa  to  DRG  16t  or  169 
(MoBdi  PraceduKs) '  wiA  weig)^  of 
1.4067  and  .6680,  respectively.  This 
anomaly  stems  from  the  original 
treatBtent  of  tke  mouth  as  pert  of  the 
digestive  sjntani  pdDC  6).  The  list  of 
mouth  prwedures  in  MDC  6  dnpiicates  a 
range  of  procedures  that  are  assigned  to 
a  variety  of  DRGs  in  MDC  3.  because 
the  anatomical  proximity  of  the  mouth 
to  the  ears,  nose,  tongue  and  throat 
results  in  diagnoses  in  one  area 
necessitating  procednres  in  another. 

Based  on  oar  review  of  the  types  of 
cases  brought  to  our  attention  and  the 
overall  logic  of  the  DRG  classification 
scheme,  we  are  proposing  to  resrtmcture 
MDC  3  and  MDC  6  by  removing  mouth- 
related  diagnoses  and  procedures  from 
MDC  6  and  adding  them  to  MDC  3, 
which  would  now  be  titled  "Diseases 
and  Disorders  of  the  Ear,  Nose.  Mouth 
and  Throat."  We  would  move  DRGs  168 
and  169  (Mouth  Procedures]  and  DRGs 
185  and  186  (Dental  and  Oral  Disease) 
and  187  (Dental  Extractions  and 
Restorations)  fi-om  MDC  6  to  MDC  3. 
The  diagnosis  and  procedure  codes  in 
these  three  DRGs  would  be  deleted  from 
MDC  6. 

The  mouth  malignancy  diagnosis 
codes  (140.0-145.9)  in  DRGs  185, 186. 
and  187  fit  more  appropriately  with 
other  MDC  3  maHgnancy  codes  in  DRG 
64  (Ear.  Nose  and  Throat  Malignancy). 
Therefore  we  would  delete  codes  140J)- 
145.9  from  DRGs  MS.  186,  and  187  and 
add  them  to  DRG  64.  which  would  now 
be  retitled  Ear,  Nose.  Mouth  and  Throat 
MaHgnancy.  In  addition,  several  mouth- 
related  (ha^nosis  codes  currently  in 
DRGs  73  and  74  (Otiwr  Ear.  Nose  and 
Throat  Diagnoses)  would  fit  more 
appropriately  in  DRGs  las,  186,  and  187. 
Therefore,  the  diagnosis  codes  Hsted 
below  would  be  deleted  from  DRGs  73 
and  74  and  added  to  DfRGs  185. 186.  and 
187. 


Diagnosis  code 


210.1 
744.81-744.a4 

74d.00-749.04 
74910-74914 


DBSCfipfeon 


longu*. 


moutti. 
Cteft  palate. 
Qeft  hp. 


o«     tha 


'  A  single  tjtte  combined  with  two  DRG  numbers 
is  used  to  signify  pnn.  the  flrst  DRG  of  w);ich  is 
cases  with  CC  sad  the  second  of  which  is  cases 
without  CC.  If  a  third  number  is  included,  it 
represents  cases  of  patients  who  are  age  0-17 


Diagrwais  coda 

DesciipBoii 

749.20-749.25 

Clatt  palate  with  deft  Ip. 

DRGs  73  and  74  would  now  be  retitled 
Other  Ear.  Nose.  Mouth  and  TTiroat 
Diagnoses)  to  conform  with  the  rest  of 
the  restructured  MDC  3. 

Finally,  four  neoplasm  codes  included 
in  DRGs  188, 189.  and  190  (Other 
Digestive  System  Diagnoses)  woiUd  be 
better  classified  in  the  revised  DRGs 
185. 186.  and  187  in  MDC  3.  We  propose 
to  delete  diagnosis  codes  210.0.  210.3. 
210.4,  and  213.1.  benign  neoplasms  of  the 
lip,  mouth  floor,  moutii,  and  lower 
jawbone,  respectively,  from  MDC  6  and 
add  Uiem  to  DRGs  185, 186.  and  187  now 
in  MDC  3. 

As  noted  above,  all  of  the  procedure 
codes  in  the  sxirgical  DRGs  168  and  169 
are  presently  assigned  to  clinically 
coherent  DRGs  in  MDC  3.  Thus,  merely 
moving  DRGs  168  and  169  into  MDC  3 
would  produce  a  situation  in  which  a 
case  involving  one  of  the  mouth 
procedures  could  be  assigned  to 
multiple  DRGs  or,  alternatively,  a 
situation  in  which  DRGs  168  and  169 
would  be  empty.  In  order  to  prevent 
such  an  outcome,  we  propose  deleting 
from  DRGs  168  and  169  all  procedures 
except  the  following,  which  are  very 
specific  to  the  mouth: 


Proce- 

dure 

Description 

code 

24.2 

Gingivoplasty. 

24.4 

Excision  of  dental  lesion  of  jaw. 

24.5 

Alveotoptesty 

251 

Excision  or  destruction  o<  lesion  or  tissue 

of  tongue. 

25.59 

Other   repair   and   plastic   operations   on 

tongue. 

25.94 

Ottier  gtossotomy. 

25.99 

Tongue  operation  NEC. 

27.0 

Drainage  o<  face  and  floor  of  mouth. 

27.1 

Incision  of  palate. 

27.21 

Biopsy  of  bony  palate. 

27.22 

Biopsy  of  uvula  and  soft  palate 

27.31 

Local  excision  or  destruction  of  lesion  or 

tissue  of  bony  palate. 

27  42 

Wide  excision  of  lesion  of  lip. 

27  43 

Other  excision  of  leswn  or  tissue  of  lip. 

27.49 

Other  excision  of  nxxith. 

27.53 

Closure  of  fistula  of  mouth. 

27.55 

Full-thickness  skm  graft  to  kp  and  mouth. 

27.56 

Ottier  skin  graft  to  lip  and  moutfi. 

27.57 

Attachment  of  pedicle  or  flap  graft  to  lip 

and  mouth. 

27.59 

Other  plastic  repair  of  mouth. 

27.61 

Suture  of  laceration  of  palate. 

27.71 

Incision  of  uvula. 

27.72 

Excision  of  uvula. 

27.73 

Repair  of  uvula. 

27.79 

Other  operations  on  uvula. 

27.92 

Incision  of  mouth,  unspecified  structure. 

27.99 

Other  operations  on  oral  cavity. 

Since  these  procedures  are  also 
presently  assigned  to  DRG  63  (Other 
Ear.  Nose  and  Throat  Procedures),  we 


would  remove  them  from  DRG  63.  By 
removing  these  procedures  fiom  DRG  63 
and  including  them  in  the  restructured 
DRGs  168  and  169  in  MDC  3.  we  create  a 
specific  DRG  pair  for  mouth-related 
procedures  in  MDC  3.  Cases  involving 
all  other  procedures  currently  in  DRGs 
168  and  169  would  now  be  assigned  to 
DRGs  49  through  62.  We  propose  to  add 
DRGs  168  and  188  to  the  revised  surgical 
hierarchy  for  MDC  3  described  below  in 
section  II.B.4.  of  the  preamble.  To 
conform  with  the  restructiired  MDC. 
DRG  63  would  be  retitled  Other  Ear, 
Nose,  Mouth  and  Throat  Procedures. 
Also,  DRG  55  would  be  retided 
Miscellaneous  Ear.  Nose.  Mouth  and 
Throat  Procedures. 

3.  Reclassification  of  MDC  7 

Recently,  a  problem  with  the  DRG 
assignment  of  certain  cases  involving 
multiple  biliary  tract  procedures  in  MDC 
7  (Diseases  and  Disorders  of  the 
Hepatobiliary  System  and  Pancreas) 
was  brought  to  our  attention.  If  a  patient 
is  admitted  for  a  biliary  tract  disorder 
and  a  choledochoenterostomy  is 
performed,  the  discharge  is  assigned  to 
DRG  193  or  194  (Biliary  Tract 
Procedures  Except  Total 
Cholecystectomy).  However,  a  patient 
with  the  same  diagnosis  who  has  both  a 
choledochoenterostomy  and  a 
cholecystectomy  performed  is  assigned 
to  DRG  197  or  198  (Total 
Cholecystectomy  without  Common  Duct 
Exploration).  DRGs  197  and  198  have 
lower  relative  weights  than  DRGs  193 
and  194.  respectively,  although  more 
resources  are  involved  in  treating  the 
patient  who  has  both  procedures 
performed. 

This  result  occurs  because,  within  the 
biliary  tract  section  of  the  surgical 
hierarchy,  the  first  determinant  of  DRG 
assignment  is  performance  of  a 
cholecystectomy,  regardless  of  what 
other  procedures  might  also  have  been 
performed.  If  a  cholecystectomy  was 
performed,  a  case  will  group  to  either 
DRG  195  or  196  (Total  Cholecystectomy 
with  Common  Duct  Exploration)  if  a 
common  bile  duct  exploration 
(procedure  code  51.41,  51.42,  or  51.51)     . 
was  also  performed.  However,  a 
discharge  with  cholecystectomy 
performed  and  no  bile  duct  exploration    - 
will  group  to  DRG  197  or  198.  Therefore, 
we  decided  to  review  the  way  surgical 
procedures  were  used  to  distinguish 
surgical  patients. 

Based  on  our  review,  we  propose  that, 
for  operating  room  procedures  done  on 
the  biliary  tract,  procedures  first  be 
differentiated  on  the  basis  of  whether  a 
total  cholecystectomy,  with  or  without 
common  bile  duct  exploration,  was  the 
only  procedure  performed,  or  whether 


some  other  biliary  tract  procedure  was 
also  performed.  If,  in  addition  to 
cholecystectomy  with  or  without 
common  bile  duct  exploration,  another 
biliary  tract  procedure  was  performed, 
the  case  would  group  to  DRG  193  or  194. 
If  a  cholecystectomy  and  common  bile 
duct  exploration  are  the  only  procedures 
performed,  the  case  would  be  assigned 
to  DRG  195  or  196. 

Finally,  DRGs  197  and  198  would  be 
reserved  for  those  cases  in  which  the 
only  biliary  tract  procedure  performed  is 
a  cholecystectomy. 

In  MDC  7.  another  problem  in  the 
surgical  hierarchy  was  found  in  DRG  191 
(Major  Pancreas.  Liver  and  Shunt 
Procedures)  and  DRG  192  (Minor 
Pancreas.  Liver  and  Shunt  Procedures). 
The  relative  weights  suggested  that  DRG 
192  was  more  resource  intensive  than 
DRG  191  and,  therefore,  should  be 
ordered  above  it  in  the  surgical 
hierarchy.  Logically,  however,  minor 
procedures  should  not  be  ordered  above 
major  procedures.  Consequently,  this 
occurrence  suggested  that  something 
was  amiss  in  our  delineation  of  major 
and  minor  procedures. 

First,  we  decided  to  determine 
whether  individual  procedures  should 
be  changed  from  minor  to  major  or 
major  to  minor.  However,  in  reviewing 
the  standardized  charges  for  each 
procedure  in  DRGs  191  and  192.  we 
could  not  find  a  discernible  pattern.  In 
both  DRGs  191  and  192.  there  were  some 
procedures  with  low  average 
standardized  charges  and  others  with 
high  average  standardized  charges.  We 
again  reviewed  the  data  on  the  basis  of 
whether  a  CC  was  present.  This  resulted 
in  more  homogeneous  groups  with 
standardized  charges  for  a  procedure 
with  a  CC  resembling  the  standardized 
charges  for  other  procedures  with  a  CC. 
Therefore,  we  are  proposing  to  combine 
all  the  procedures  in  DRGs  191  and  192 
and  group  discharges  having  these 
procedures  based  on  the  presence  or 
absence  of  a  CC.  DRG  191  would  now 
be  entitled  "Pancreas,  Liver  and  Shunt 
Procedures  with  CC,"  and  DRG  192 
would  be  entitled  "Pancreas,  Liver  and 
Shunt  Procedures  without  CC" 

As  part  of  our  ongoing  review,  we  are 
also  examining  the  data  to  determine  if 
procedures  involving  the  pancreas 
should  be  separated  from  the  other 
procedures  in  DRGs  191  and  192.  In  the 
first  analysis,  pancreas  procedures  had 
higher  standardized  charges  than  most 
other  procedures.  Based  on  this  review, 
we  may  conclude  that  the  procedures 
should  be  grouped  in  a  di^erent  manner. 
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4.  Surgical  Hierarchies  { 

Some  inpatient  stays  entail  multiple 
surgical  procedures,  each  one  of  which, 
occurring  by  itself,  could  resuH  in 
assignment  of  the  case  to  a  different 
DRG  within  the  MDC  to  which  the 
particular  principal  diagnosis  is 
assigned.  It  is  therefore  necessary  to 
have  a  decision  rule  by  which  such 
cases  are  assigned  to  a  single  DRG.  The 
surgical  hierarchy,  an  ordering  of  groups 
of  procedures  from  most  to  least 
resource  intensive,  performs  that 
function.  Its  application  ensures  that 
cases  involving  multiple  surgical 
procedures  are  assigned  to  ^e  DRG 
associated  with  the  most  resource- 
intensive  procedure  group. 

Because  the  relative  resource 
intensity  of  procedure  groups  can  shift 
as  a  function  of  DRG  reclassification 
and  recalibration,  we  reviewed  the 
surgical  hierarchy  of  each  MDC,  as  we 
have  for  previous  reclassifications,  to 
determine  if  the  ordering  of  procedures 
coincided  with  the  intensity  of  resource 
utilization,  as  measured  by  the  same 
billing  data  used  to  compute  the  DRG 
relative  weights. 

The  surgical  hierarchy  is  based  upon 
procedure  groups.  Consequently,  in 
many  cases,  hierarchy  has  an  impact  on 
more  than  one  DRG.  The  methodology 
for  determining  the  most  resource- 
intensive  procedure  groups,  therefore, 
involves  weighting  each  DRG  for 
frequency  to  determine  the  average 
resources  for  each  procedure  group.  For 
example,  assume  procedure  group  A 
includes  DRGs  1  and  2  tfnd  procedure 
group  B  includes  DRGs  3,  4,  and  5.  and 
that  the  weighting  factor  for  DRG  1  is 
higher  than  that  for  DRG  3,  but  the 
weights  for  DRGs  4  and  5  are  higher 
than  the  weight  for  DRG  2.  To  determine 
the  surgical  hierarchy,  we  would  weight 
the  weighting  factor  of  each  DRG  by 
frequency  to  determine  average  resource 
consumption  for  the  group  of  procedures 
and  order  the  procedure  groups  from 
that  with  the  highest  to  that  with  the 
lowest  average  resource  utilization,  with 
the  exception  of  "other  OR  procedures" 
as  discussed  below. 

This  methodology  may  occassionally 
result  in  a  case  involving  multiple 
procedures  being  assigned  to  the  lower 
weighted  DRG  of  the  available 
alternatives.  However,  given  that  the 
logic  underlying  the  surgical  hierarchy 
provides  that  the  GROUPER  searches 
for  procedures  that  sometimes  occur  in 
cases  involving  multiple  procedures,  this 
result  is  unavoidable. 

We  would  like  to  point  out. 
notwithstanding  the  foregoing 
discussion,  that  there  are  a  few 
instances  where  a  procedure  group  with 


a  smaller  average  relative  weight  is 
ordered  above  a  procedure  group  with  a 
higher  average  relative  wei^t.  First,  the 
"other  OR  procedures"  group  is 
uniformly  ordered  last  in  the  surgical 
hierarchy  of  each  MDC  in  which  it 
occurs  regardless  of  the  fact  that  the 
weighting  factor  for  the  DRG  or  DRGs  in 
that  procedure  group  may  be  higher  than 
that  for  other  procedure  groups  in  the 
MDC.  The  "other  OR  procedures"  group 
is  a  group  of  procedures  that  are  least 
likely  to  be  related  to  the  cKagnoses  in 
the  MDC  but  are  occasionally  performed 
on  patients  with  these  diagnoses. 
Therefore,  these  procedures  should  ordy 
be  considered  if  no  other  procedure 
more  closely  related  to  the  diagnoses  in 
the  MDC  has  been  performed. 

The  second  type  of  situation  occurs 
when  the  difference  between  the  two 
average  weights  for  two  procedure 
groups  is  very  small.  We  have  found 
that  small  differences  generally  do  not 
warrant  reordering  the  hierarchy  since, 
by  virtue  of  the  hierarchy  change,  the 
weighting  factors  are  likely  to  shift  such 
that  the  higher-ordered  procedure  group 
has  a  lower  average  weight  than  the 
group  ordered  below  it. 

Based  on  the  preliminary  recalibration 
of  the  DRGs,  we  are  proposing  to  modify 
the  surgical  hierarchy  as  set  forth  below. 
As  discussed  below  in  section  II.C.  of 
this  preamble,  we  anticipate  that  the 
final  recalibrated  weights  will  be 
somewhat  different  than  those  proposed 
since  they  will  be  based  on  more 
complete  data.  Consequently,  further 
revision  of  the  hierarchy,  using  the 
above  principles,  may  be  necessary  in 
the  final  rule. 

At  this  time,  we  would  revise  the 
surgical  hierarchy  for  MDCs  3,  5, 6,  and 
8  as  follows: 

a.  As  discussed  above  in  section  II.B.2 
of  this  preamble,  we  are  proposing  to 
move  all  mouth  diagnoses  and 
procedures  into  MDC  3  to  create  one 
MDC  for  the  Ear.  Nose,  Mouth  and 
Throat.  Accordingly.  DRGs  168  and  169 
would  move  from  MDC  6  into  MDC  3 
and  must  be  placed  into  the  surgical 
hierarchy  for  MDC  3.  Based  on  this 
change  and  the  resulting  relative 
weights,  we  propose  to  reorder  the 
procedure  groups  in  MDC  3  as  follows: 

Major  Head  and  Neck  Procedures  (DRG 

49) 
Tonsillectomy  and  Adenoidectomy 

Procedure  ExceptTonsillectomy  and/ 

or  Adenoidectomy  Only  (DRGs  57  and 

58) 
Mouth  Procedures  (DRGs  168  and  169) 
Cleft  Lip  and  Palate  Repair  (DRG  52) 
Myringotomy  with  Tube  Insertion 

(DRGs  61  and  62) 
Sialoadenectomy  (DRG  50) 


Sinus  and  Mastoid  (DRGs  53  and  54) 
Salivary  Gland  Except  Sialoadenectomy 

(DRG  51) 
Miscellaneous  Ear,  Nose,  Mouth  and 

Throat  (DRG  55) 
Rhinoplasty  (DRG  56) 
Tonsillectomy  and/or  Adenoidectomy 

Only  (DRGs  59  and  60) 
Other  Bar,  Nose.  Mouth  and  Throat  OR 

Procedures  (DRG  63) 

b.  In  MDC  5,  we  would  reorder  Other 
Cardiothoracic  or  Vascular  Procedures 
with  Pump  (DRG  108)  above  Coronary 
Bypass  (DRGs  106  and  107). 

c.  In  MDC  6,  Mouth  Procedures  (DRGs 
168  and  169)  would  be  removed  from  the 
hierarchy  and  placed  into  MDC  3. 

d.  In  MDC  8,  we  would  reorder  Soft 
Tissue  (DRGs  226  and  227)  above  Local 
Excision  and  Removal  of  bitemal 
Fixation  Devices  of  Hip  and  Femur 
(DRG  230). 

e.  As  noted  in  section  II.B.S  of  this 
preamble;  we  are  proposing  to  separate 
pancreas,  liver,  and  shunt  procedures 
based  on  the  presence  or  absence  of  a 
CC.  However,  the  surgical  hierarchy 
would  not  change.  (DRG  191  (Pancreas. 
Liver  and  Shunt  Procedures  with  CC) 
would  be  ordered  above  (DRG  192 
(Pancreas,  Liver  and  Shunt  Procedures 
without  CC). 

5.  Refinement  of  Complications  and 
Comorbidities  List 

There  is  a  standard  list  of  diagnoses 
that  are  considered  complications  and 
comorbidities  (CCs).  This  list  was 
developed  by  physician  panels  to 
include  those  diagnoses  that,  when 
present  as  a  secondary  condition,  would 
be  considered  a  substantial 
complication  or  comorbidity.  A 
substantial  CC,  in  turn,  is  defined  as  a 
condition  that,  because  of  its  presence 
with  a  specific  principal  diagnosis, 
would  cause  an  increase  in  length  of 
stay  by  at  least  one  day  for  at  least  75 
percent  of  the  patients. 

In  the  September  1, 1987  final  notice 
concerning  changes  to  the  DRG 
classification  system  (52  FR  33143),  we 
modified  the  GROUPER  Logic  so  that 
certain  diagnoses  included  on  the 
standard  list  of  complications  and 
comorbidities  would  not  be  considered  a 
valid  CC  in  combination  with  a 
particular  principal  diagnosis.  (Thus  we 
created  the  CC  Exclusions  List.)  We 
made  these  changes  to  preclude  coding 
of  closely  related  conditions,  to  preclude 
duplicative  coding  or  inconsistent 
coding  from  being  treated  as 
complications  or  comorbidities,  and  to 
ensure  that  cases  are  appropriately 
classified  between  the  complicated  and 
uncomplicated  DRGs  in  a  pair. 


In  the  May  19, 1987  proposed  notice 
concerning  changes  to  the  DRG 
classification  system  (52  FR  33143),  we 
explained  that  the  excluded  secondary 
diagnoses  were  established  using  the 
following  five  principles: 

•  Chronic  and  acute  manifestations  of 
the  same  condition  diould  not  be 
considered  CCs  for  one  another  (as 
subsequently  corrected  in  the  September 
1, 1987  final  notice  (52  FR  33154]). 

•  Specific  and  nonspecific  (that  is,  not 
otherwise  specified  (NOS))  diagnosis 
codes  for  a  condition  should  not  be 
considered  CCs  for  one  another. 

•  Conditions  that  may  not  co-exist, 
such  as  partial/total,  unilateral/ 
bilateral,  obstructed/unobstructed,  and 
benign/malignant,  should  not  be 
considered  CCs  for  one  another. 

•  The  same  condition  in  anatomically 
proximal  sites  would  not  be  considered 
as  CCs  for  one  another. 

•  Closely  related  conditions  would 
not  be  considered  as  CCs  for  one 
another. 

We  indicated  in  the  September  1, 1987 
final  notice  (52  FR  33154)  that  the 
creation  of  the  CC  Exclusions  List  was  a 
major  project  involving  hundreds  of 
thousands  of  codes  and  that  the  FY  1988 
revisions  were  intended  to  be  only  a 
first  step  toward  refinement  of  die  CC 
list  in  that  the  criteria  used  for 
eliminating  certain  diagnoses  from 
consideration  as  CCs  were  intended  to 
identify  only  the  most  obvious 
diagnoses  that  should  not  be  considered 
complications  of  another  diagnosis.  For 
that  reason  and  in  light  of  comments 
and  questions  on  the  CC  list,  we  have 
continued  to  review  the  remaining  CCs 
to  identify  additional  exclusions,  as 
appropriate. 

We  are  proposing  a  limited  revision  of 
the  CC  Exclusion  Lists,  which  includes 
corrections  of  errors  in  the  existing  list, 
addition  of  a  number  of  excluded  CCs, 
and  the  deletion  of  a  number  of 
excluded  CCs.  These  proposed  changes 
are  being  made  in  accordance  with  the 
principles  established  when  we  created 
the  Exclusions  List  in  1987. 

Tables  6d  and  6e  in  section  IV  of  the 
addendum  to  this  proposed  rule  contain 
the  proposed  revisions  to  the  CC 
Exclusions  List  that  would  be  effective 
for  discharges  occurring  on  or  after 
October  1, 1988.  Althoi^  72  principal 
diagnoses  have  both  deletions  from  and 
additions  to  the  diagnoses  that  are 
excluded  as  CCs,  for  clarity  we  have 
shown  the  additions  and  deletions  to  the 
CC  Exclusions  List  in  separate  tables. 
The  tables  show  the  principal  diagnoses 
with  proposed  changes  to  the  excluded 
CCs.  Each  of  these  principal  diagnoses 
is  shown  with  an  asterisk  and  the 
revisions  to  the  CC  Exclusions  List  are 


provided  in  an  indented  column 
immediately  fbllotving  the  affected 
principal  diagnosis. 

CCs  that  would  be  added  to  the  list 
are  in  Table  6d— Additions  to  die  CC 
Exclusions  List  (Currendy,  the  indented 
diagnoses  are  recognized  by  the 
GROUPER  as  valid  CCs  for  the 
asterisked  principal  diagnosis  but  would 
be  excluded  and  dius  ignored  by  the 
GROUPER  begiiming  with  discharges  on 
or  after  October  1, 196&) 

CCs  that  would  be  deleted  from  the 
list  are  in  Table  6e— Deletions  frt>m  the 
CC  Exclusions  List.  (Cuirendy,  the 
indented  diagnoses  are  excluded  and 
are  not  recognized  by  the  GROUPER  as 
valid  CCs  for  the  asterisked  principal 
diagnosis  but  would  be  recognized  as 
valid  CCs  begirming  with  discharges  on 
or  after  October  1, 1988.) 

Copies  of  the  original  CC  Exclusions 
List  appUcable  to  FY  1988  can  be 
obtained  from  the  National  Technical 
Information  Service  (NTIS)  of  the 
Department  of  Commerce.  It  is  available 
in  hard  copy  for  $59.95  and  on 
microfiche  for  $17.50.  A  request  for  the 
FY  1988  CC  Exclusions  List  (which 
should  include  the  identification 
accession  number,  ((PB)  88-133970), 
should  be  made  to  the  following 
address: 

National  Technical  Information  Service. 
United  States  Department  of 
Commerce,  Springfield,  Virginia  22161 

or  by  calling  (703)  487-4650. 

Users  should  be  aware  of  the  fact  that 
the  revisions  in  Tables  6d  and  6e  must 
be  incorporated  into  the  list  purchased 
from  NTIS  in  order  to  obtain  die  CC 
Exclusions  List  appUcable  for  discharges 
occurring  on  or  after  October  1. 1988. 

Alternatively,  the  complete 
documentation  of  the  GROUPER  logic, 
including  the  current  CC  Exclusions  List 
is  available  from  Health  Systems 
International  (HSI).  HSL  under  contract 
with  HCFA,  is  responsible  for  updating 
and  maintaining  the  GROUPER 
program.  The  curr^t  DRG  Definitions 
Manual,  Fourth  Revision  is  available  for 
$165.00.  which  includes  $15.00  for 
shipping  and  handling.  The  fifth  revision 
of  this  manual,  which  will  include  the 
changes  proposed  on  this  document  as 
finalized  in  response  to  public  comment. 
will  be  available  in  September  1988  for 
$165.00.  These  manuals  may  be  obtained 
by  writing  HSI  at: 

100  Broadway,  New  Haven,  Connecticut 
06511 

or  by  calling  (203)  562-2101. 
Please  specify  the  revisions  requested. 


6.  Additional  Procedure  Code  Changes 
in  DRG  468 

Each  year,  we  review  cases  assigned 
to  DRG  468  (Unrelated  OperaUng  Room 
Procedures)  in  order  to  determine 
whether,  in  conjunction  with  certain 
principal  diagnoses,  there  are  certain 
procedures  performed  that  are  not 
currently  mduded  in  the  surgical 
hierarchy  for  the  MDC  in  which  the 
diagnosis  falls.  Since  DRG  466  is 
reserved  for  those  cases  in  which  none 
of  the  operating  room  (OR)  procedures  is 
related  to  the  principal  diagnosis,  it  is 
intended  to  captore  atypical  medical 
cases,  that  is,  those  not  occurring  with 
sufficient  frequency  to  represent  a 
distinct  recognizable  clinical  group.  For 
that  reason,  we  conduct  our  review  of 
procedures  producing  DRG  468 
assignments  on  the  basis  of  volume  of 
cases  with  each  procedure.  Our  medical  * 
consultants  then  identify  those 
procedures  occurring  in  conjunction 
with  certain  diagnoses  with  sufficient 
frequency  to  justify  adding  them  to  one 
of  the  surreal  DRGs  for  die  MDC  in 
which  the  diagnosis  falls.  On  the  basis 
of  this  review,  we  are  proposing  several 
DRG  classification  changes  in  order  to 
reduce  unnecessary  assignment  of  cases 
to  DRG  468. 

In  MDC  5  (Diseases  and  disorders  of 
the  circulatory  system),  when  procedure 
code  54.93  (Creation  of 
cutaneoperitoneal  fistula)  is  performed 
with  a  principal  diagnosis  such  as 
mechanical  complication  of  other 
vasciUar  device,  implant  and  graft 
(diagnosis  code  996.1),  the  discharge  is 
assigned  to  DRG  466.  We  are  proposing 
to  add  procedure  code  54.93  to  the  list  of 
operating  room  procedures  in  DRG  120 
(Odier  Circulatory  System  OR 
Procedures).  We  are  also  proposing  in 
DRG  120  to  include  procedure  code  54.95 
(Incision  of  peritoneum),  which  now,  if 
paired  with  a  principal  diagnosis  in 
MDC  5  such  as  mechanical  complication 
of  other  vascular  device,  implant  and 
graft  (diagnosis  code  996.1).  groups  to 
DRG  488. 

In  DRGs  170  and  171  (Odier  Digestive 
System  OR  Procedures),  we  are 
proposing  to  add  procedure  code  39.27 
(Arteriovenostomy  for  renal  dialysis)  as 
one  of  the  operating  room  procedures. 
This  would  preclude  assignment  of  a 
discharge  to  DRG  468  il  this  procedure  is 
performed  with  a  principal  diagnosis 
such  as  diagnosis  code  567.2 
(Suppurative  peritonitis). 

Currendy,  procedure  code  39.25 
(Aorta-iliac-femorai  bypass),  when 
combined  with  a  diagnosis  code  such  as 
707.1  (Chronic  leg  ulcer]  in  MDC  9 
(Diseases  and  disorders  of  the  skin, 
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subcutaneous  tissue  and  breast),  results 
in  assignment  to  DRG  468  (Unrelated 
OR  Procedures).  We  are  proposing  to 
include  procedure  code  39.25  as  an 
oeprating  room  procedure  in  DRGs  269 
and  Z'^O  (Other  Skin.  Subcutaneous 
Tissue  and  Breast  Procedures).  We  are 
also  proposing  to  add  procedure  code 
39.29  (Vascular  shunt  and  bypass  not 
elsewhere  classiRed  (NEC))  to  the 
operating  room  procedures  included  in 
DRGs.  269  and  270. 

Currently,  procedure  code  54.95 
(Incision  of  peritoneum)  if  performed 
with  a  principal  diagnosis  in  MDC 11 
(Diseases  and  disorders  of  the  kidney 
and  urinary  tract)  such  as  585  (Chronic 
renal  failure)  groups  to  DRG  468.  We  are 
proposing  to  add  this  procedure  code  to 
the  hst  of  operating  room  procedures  in 
DRG  315  (Other  Kidney  and  Urinary 
Tract  OR  Procedures). 

'Diagnosis  code  617.5  (Intestinal 
endometriosis)  is  currently  classified  in 
MDC  13  (Diseases  and  disorders  of  the 
female  reproductive  system),  while 
surgical  procedures  on  the  intestine  are 
in  MDC  6.  Hence,  if  this  condition  is 
treated  surgically,  the  discharge  is 
assigned  to  DRG  46a  While 
endometriosis  has  its  origins  in  a 
disorder  of  the  female  reproductive 
system,  the  occurrence  of  intestinal 
endometriosis  sufficiently  severe  to 
necessitate  hospitalization  is  a  disorder 
of  the  digestive  system.  This  is 
analogous  to  renal  manifestations  of 
diabetes,  the  diagnoses  of  which  are 
included  in  MDC  11  (Diseases  and 
disorders  of  the  kidney  and  urinary 
tract)  where  the  problems  occur  rather 
than  in  MDC  10  (Endocrine,  nutritional, 
and  metabolic  diseases  and  disorders) 
where  the  problems  originate.  Therefore, 
we  would  remove  diagnosis  code  617.5 
from  MDC  13  and  place  it  into  MDC  6. 
Medical  cases  would  be  assigned  to 
DRGs  182, 183  and  184  (Esophagitis, 
Gastroenteritis  and  Miscellaneous 
Digestive  Disorders). 

Similarly,  diagnosis  code  617.6 
(Endometriosis  in  scar)  is  classified  in 
MDC  13  while  the  surgical  procedures 
performed  with  this  diagnosis  are  in 
MDC  9  (Diseases  and  disorders  of  the 
skin,  subcutaneous  tissue  and  breast). 
We  propose  to  remove  diagnosis  code 
617.6  from  MDC  13  and  add  it  to  MDC  9, 
in  DRGs  283  and  284  (Minor  Skin 
Disorders). 

In  MDC  14  (Pregnancy,  childbirth  and 
puerperium),  we  are  proposing  to  add 
three  procedure  codes  to  the  operating 
room  procedures  in  DRG  374  (Vaginal 
Delivery  With  Sterilization  and/or 
D&C).  Currently  these  procedures,  when 
combined  with  a  principal  diagnosis  in 
MDC  14  such  as  665.41  (High  vaginal 
laceration),  group  to  DRG  468.  The  three 


procedure  codes  to  be  added  to  DRG  374 
are  procedure  codes  66.4  (Total 
unilateral  salpingectomy),  and  code 
66.69  (Other  partial  salpingectomy),  and 
66.92  (Unilateral  destruction  or 
occlusion  of  fallopian  tube). 

Currently,  if  procedure  code  54.93 
(Creation  of  cutaneoperitoneal  fistula)  is 
performed  as  part  of  treating  a  principal 
diagnosis  in  MDC  21  (Injury,  poisoning 
and  toxic  effects  of  dnigs)  such  as 
Infection  or  inflammation  of  a  device  or 
graft  (diagnosis  code  996.6),  the 
discharge  groups  to  DRG  468.  We  are 
proposing  to  add  procedure  code  54.93 
as  part  of  the  operating  procedures  in 
DRGs  442  and  443  (Other  OR  Procedures 
for  Injuries).  In  addition,  we  are  also 
proposing  to  add  procedure  code  54.95 
(Incision  of  peritoneum)  to  the  list  of  the 
operating  room  procedures  in  DRGs  442 
and  443. 

Patients  hospitalized  for  a  long  period 
of  time  run  the  risk  of  developing 
decubitus  ulcers  for  which  wound 
debridement  may  be  the  appropriate 
treatment.  Currently,  procedure  code 
86.22  (Wound  debridement)  with  a 
principal  diagnosis  in  MDC  2  (Diseases 
and  disorders  of  the  eye),  MDC  4 
(Diseases  and  disorders  of  the 
respiratory  system).  MDC  7  (Diseases 
and  disorders  of  the  hepatobiliary 
system  and  pancreas),  MDC  13 
(Diseases  and  disorders  of  the  female 
reproductive  system),  and  MDC  16 
(Diseases  and  disorders  of  the  blood 
and  blood-forming  organs  and 
immunological  disorders)  groups  to  DRG 
468.  We  are  proposing  to  add  procedure 
code  86.22  to  the  list  of  operating  room 
procedures  in  DRGs  40  and  41 
(Extraocular  Procedures  Except  Orbit). 
DRGs  76  and  TJ  (Other  Respiratory 
System  OR  Procedures),  DRG  201  (Other 
Hepatobiliary  or  Pancreas  OR 
Procedures),  DRG  365  (Other  Female 
Reproductive  System  OR  Procedures), 
and  DRG  394  (Other  OR  Procedures  of 
Blood  and  Blood  Forming  Organs). 

7.  Refinement  of  DRG  468 

ProPAC,  as  stated  in  its 
Recommendation  No.  16,  believes  that 
refinements  to  DRG  468  ^re  needed  to 
improve  the  accuracy  of  patient 
classification.  ProPAC  reconunends  that 
all  cases  currently  assigned  to  DRG  468 
should  be  reassigned  to  existing  surgical  - 
DRGs,  using  secondary,  rather  than 
principal,  diagnoses.  Cases  that  could  be 
reassigned  to  more  than  one  DRG 
should  be  assigned  to  the  DRG  with  the 
highest  relative  weight. 

DRG  468  is  reserved  specifically  for 
those  cases  in  which  none  of  the 
surgical  procedures  furnished  to  a 
patient  is  related  to  the  patient's 
principal  diagnosis.  It  was  established 


as  a  means  of  identifying  those  cases 
that  do  not  readily  lend  themselves  to 
classifications  within  groups  of 
clinically  similar  patients  because  the 
cases  themselves  do  not  reflect  typical 
treatment  patterns.  For  example,  cases 
in  which  the  patient  develops  pressing 
medical-surgical  needs  related  to  a 
secondary  diagnosis  or  complication  are 
assigned  to  DRG  468. 

Adoption  of  ProPAC's 
recommendation  would  result  in  cases 
that  are  currently  assigned  to  DRG  468 
being  moved  to  one  of  the  existing 
surgical  DRGs.  We  believe  that  this 
would  not  produce  improved  DRG 
definitions.  For  example,  currently  a 
patient  who  is  admitted  and  treated  for 
pneumonia,  and  who.  during  the  stay, 
has  a  transurethral  prostatectomy 
because  of  temporary  urinary  retention 
is  assigned  to  DRG  468.  A  patient 
admitted  for  pneumonia  who  has  a 
transurethral  prostatectomy  is  clearly 
atypical  both  clinically  and  from  a 
resource  perspective  when  compared  to 
patients  admitted  for  a  transurethral 
prostatectomy.  The  transurethral 
prostatectomy  is  the  single  procedure 
that  results  in  the  highest  frequency  of 
cases  assigned  to  DRG  468,  accounting 
for  some  10  percent  of  all  cases  in  DRG 
468. 

Patients  admitted  for  a  transurethral 
prostatectomy  are  assigned  to  DRGs 
306,  307,  336.  and  337.  "Hie  average 
Medicare  length  of  stay  for  these 
patients  is  10.3,  6.1,  7.2,  and  5.0  days, 
respectively.  Medicare  patients  who  are 
assigned  to  DRG  468  as  a  result  of  a 
transurethral  prostatectomy  have  an 
average  length  of  stay  of  17.9  days. 
Thus,  the  redistribution  of  DRG  468 
cases  to  DRGs  306,  307,  336,  and  337 
would  add  to  those  DRGs  patients 
whose  resource  profile  is  very  atypical 
for  the  patients  in  those  DRGs.  This 
would  tend  to  increase  the  coefficient  of 
variation  in  those  DRGs  and  make  a 
significant  proportion  of  the  DRG  468 
cases  outliers.  The  net  effect  of  the 
redistribution  of  DRG  468  cases  would 
make  the  current  DRGs  less 
homogeneous  from  both  a  clinical  and 
statistical  perspective. 

A  second  difficulty  with  the 
redistribution  of  DRG  468  cases  is  the 
reconunendation  that  the  relative 
weights  be  used  to  select  the  precise 
DRG  to  which  a  case  would  be 
reassigned.  Across  MDCs.  the  weights 
of  many  DRG  are  similar.  Each  year,  the 
recalibration  of  the  relative  weights 
results  in  minor  changes  in  the 
individual  DRG  weights  even  when 
there  are  no  clinical  logic  changes  for  a 
particular  DRG.  Therefore,  if  the 
ProPAC  recommendation  were  adopted, 
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over  the  years,  patients  with  identical 
clinical  characteristics  could  be 
assigned  to  different  DRGs  solely  as  a 
result  of  small  fluctuations  in  the 
relative  weights. 

Further,  some  Blue  Cross  plans. 
Medicaid  agencies,  and  State 
conunissions  are  using  DRGs  for 
payment  purposes.  In  general,  these 
payors  use  the  Medicare  DRG 
definitions  with  their  own  relative 
weights.  Thus,  if  we  were  to  adopt 
ProPAC's  recommendation,  a  hospital 
would  obtain  a  different  DRG 
assignment  for  a  patient  based  on  which 
payor's  weights  are  being  used.  This 
would  be  very  confusing  to  hospitals 
and  would  appear  illogical  to 
physicians.  As  a  general  principal,  we 
believe  that  DRG  assignment  should  be 
based  exclusively  on  patient 
characteristics  and  not  on  the  attributes 
of  the  payment  system.  The  DRG 
definitions  should  be  based  on  clinical 
logic  and  should  remain  independent  of 
the  logic  of  the  payment  system. 

However,  we  agree  with  ProPAC  that 
there  are  problems  with  the  current 
definition  of  DRG  468.  Our  original 
expectation  was  that  the  patients 
assigned  to  DRG  468  would  be  those 
who  experienced  significant 
unanticipated  complications  that  were 
not  associated  with  the  patient's 
principal  diagnosis  and  that 
necessitated  performance  of  a  surgical 
procedure.  We  expected  that  these  types 
of  patients  would  be  atypical  and  would 
have  a  high  use  of  hospital  resources  as 
evidenced  by  the  high  payment  weight 
for  DRG  468.  However,  in  examining  the 
discharges  in  DRG  468  and  procedures 
associated  with  these  discharges,  we 
found  that  there  are  two  additional 
distinct  types  of  discharges  in  DRG  468. 

The  first  distinct  type  of  discharge  is 
that  of  a  male  patient  admitted  for  a 
medical  problem  who,  after  treatment 
for  the  medical  problem,  experiences 
urinary  retention.  A  transurethral 
prostatectomy  is  performed  and  the 
discharge  is  then  grouped  to  DRG  468. 

The  second  distinct  type  of  discharge 
is  that  of  a  patient  admitted  for  a 
medical  problem  who,  after  treatment 
for  the  medical  problem,  has  an 
unrelated  elective  or  diagnostic 
procedure  performed,  for  example,  a 
polypectomy  of  cataract  extraction.  The 
performance  of  the  unrelated  procedure 
results  in  the  discharge  being  grouped  to 
DRG  468.  We  believe  the  high  relative 
weight  associated  with  DRG  468  may 
provide  a  financial  incentive  for 
hospitals  to  perform  these  procedures  on 
patients  admitted  for  unrelated  medical 
reasons. 

In  order  to  address  these  problems  in 
DRG  468,  we  are  proposing  to  add  the 


following  two  new  DRGs  to  the  current 
list: 

•  DRG  476— Unrelated  Prostatic  OR 
Procedure.  DRG  476  would  be  assigned 
to  those  discharges  in  which  one  of  the 
following  prostatic  procedures  is 
performed  that  is  unrelated  to  the 
principal  diagnosis: 

60.2— Transurethral  prostatectomy 
60.61 — ^Local  excision  of  lesion  of 

prostate 
60.69— Prostatectomy  NEC 
60.94 — Control  of  postoperative 

hemorrhage  of  prostate 

•  DRG  477 — ^Unrelated  Non-extensive 
OR  Procedure  Only.  DRG  477  would  be 
Assigned  to  those  discharges  in  which 
the  only  procedure  performed  is  a 
nonextensive  procedure  that  is 
uiuelated  to  the  principal  diagnosis. 

In  Table  6c  in  section  VI  of  the 
addendum  to  this  proposed  rule,  we 
have  listed  the  ICD-O-CM  procedure 
codes  for  all  of  the  procedures  we  would 
consider  nonextensive  procedures  if 
performed  with  an  unrelated  principal 
diagnosis.  These  cases  would  be 
grouped  in  DRG  477. 

We  believe  that  the  addition  of  these 
two  DRGs  would  result  in  the  grouping 
of  discharges  that  are  more  clinically 
coherent  and  homogeneous.  We  also 
believe  that  the  relative  weights  for  the 
new  DRG  476  and  DRG  477  and 
resulting  revised  weight  for  DRG  468 
would  be  more  reflective  of  the 
resources  used  in  treating  patients. 

In  reviewing  the  date  on  discharges 
that  has  previously  grouped  to  DRG  468. 
we  found  that  discharges  with  an 
unrelated,  nonextensive  OR  procedure 
were  a  large  volume  of  the  total 
discharges  but  were  not  as  resource 
intensive  as  other  discharges.  We  also 
found  that  the  average  length  of  stay  for 
these  discharges  was  lower  than  the 
average  length  of  stay  for  other 
discharges  in  DRG  468. 

8.  Changes  to  the  ICD-O-CM  Coding 
System 

As  discussed  above  in  section  II.B.l. 
of  this  preamble.  ICD-9-CM  is  a  coding 
system  for  the  reporting  of  diagnostic 
information  and  procedures  performed 
on  a  patient.  In  September  1985.  the 
ICD-9-CM  Coordinatien  and 
Maintenance  Committee  was  formed. 
This  is  a  Federal  interdepartmental 
eommittee  charged  with  the  mission  of 
maintaining  and  updating  the  ICD-O- 
CM.  This  includes  approving  new  coding 
changes,  developing  errata,  addenda, 
and  other  modifications  to  the  ICD-9- 
CM  to  reflect  newly  developed 
procedures  and  technologies  and  newly 
identified  diseases.  The  Committee  is 
also  responsible  for  promoting  the  use  of 


Federal  and  non-Federal  educational 
programs  and  other  communication 
techniques  with  a  view  toward 
standardizing  coding  applications  and 
upgrading  the  quality  of  the 
classification  system. 

The  Committee  is  co-chaired  by  the 
National  Center  for  Health  Statistics 
(NCHS)  and  HCFA.  The  NCHS  has 
primary  responsibility  for  the  ICD-9-CM 
diagnoses  codes  included  in  Volumes  1 
and  2 — Diseases:  Tabular  List  and 
Diseases:  Alphabetic  Index,  while 
HCFA  has  primary  responsibility  for  the 
ICD-9-CM  procedure  codes  included  in 
Volume  3 — Procedures:  Tabular  List  and 
Alphabetic  Index. 

The  Committee  encourages 
participation  in  the  above  process  by 
major  health-related  organizations.  In 
this  regard,  the  Conunittee  holds  public 
meetings  for  discussion  of  educational 
issues  and  proposed  coding  changes. 
These  meetings  provide  an  opportunity 
for  input  into  coding  matters  from 
representatives  from  recognized 
organizations  in  the  coding  fields,  such 
as  the  American  Medical  Record 
Association,  the  American  Hospital 
Association,  and  the  Commission  on 
Professional  and  Hospital  Activities,  as 
well  as  physicians,  medical  record 
administrators,  and  other  members  of 
the  public.  Considering  the  opinions 
expressed  at  the  public  meetings,  the 
Committee  formicates 
recommendations,  which  then  must  be 
approved  by  the  co-chair  agency  heads 
(that  is,  the  Administrator  of  HCFA  and 
the  Director  of  NCHS)  before  adoption 
for  general  use. 

The  Committee  presented  proposals 
for  coding  changes  at  a  public  meeting 
held  in  Washington,  DC  on  December  4. 
1987  and  finalized  the  coding  changes 
after  consideration  of  comments 
received  at  that  meeting  and  in  writing 
in  the  30  days  following  the  meeting. 
The  initial  meeting  for  consideration  of 
coding  issues  for  resolution  in  FY  1989 
was  held  on  April  14, 1988.  Copies  of  the 
minutes  of  these  meetings  may  be 
obtained  by  writing  to  the  co- 
chairpersons  representing  NCHS  and 
HCFA.  We  encourage  conunenters  to 
address  suggestions  on  coding  issues 
involving  diagnosis  codes  to:  Ms.  Sue 
Meads.  R.R.A..  Co-Chairperson.  ICD-9- 
CM  Coordination  and  Maintenance 
Committee.  NCHS.  Rm  2-19,  Center 
Building,  3700  East- West  Highway, 
Hyattsville.  Maryland  20782. 

Questions  and  comments  concerning 
the  procedure  codes  should  be 
addressed  to:  Ms.  Patricia  E.  Brooks.  Co- 
Chairperson,  ICD-9-CM  Coordination 
and  Maintenance  Committee,  HCFA, 
Office  of  Coverage  Policy.  Rm  309.  East 
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High  Rise  Building.  6325  Secadty 
Boulevard.  Baltimore,  Maryland  21207. 

The  additional  new  iCD-O-CM  codes 
that  have  been  recommended  by  the 
Committee  and  approved  by  both 
agency  heads  will  become  effective 
October  1. 1968.  The  new  ICD-e-CM 
codes  are  listed,  along  with  their 
proposed  DRG  ciassi^cations,  in  Tables 
6a  and  6b  in  section  VI  of  the 
addendum.  As  we  stated  above,  the 
code  niHnbers  and  their  titles  were  aired 
for  pubbc  comment  in  the  ICD-9-CM 
Coordination  and  Maintenance 
Committee  meetings.  Both  oral  and 
written  comments  were  considered 
before  the  codes  were  approved. 
Therefore,  we  are  soliciting  comments 
on  the  proposed  DRG  classification 
only. 

Further,  the  Coonnittee  has  I 

recommended,  and  the  agency  heads 
have  approved,  the  ddetion  of  ICD-»- 
CM  procedure  code  46.66  (Hartmann 
resection  of  the  rectum).  This  procedure 
will  be  classified  under  ICD-9-CM 
procedure  code  45.75  (Left 
hemicolectony),  which  is  classified  by 
the  GROUPER  program  as  follow*: 
MDCe    ORG*  148  and  149 
MDClO    DRGs  292  and  293 
MDC17    DRG*  400, 406,  and  407 
MDC21    DRG«  442  and  443 

9.  Other  Issues 

a.  Cochlear  Implants.  In  the 
September  1. 1967  final  notice  on 
changes  to  the  ORG  classification 
system  (52  FR  33143).  we  agreed  to 
evaluate  the  placement  of  cochlear 
implant  discharges  in  DRG  49  (Major 
Head  and  Neck  Procedures).  While 
cochlear  implant  cases  may  not  be 
clinically  coherent  with  other  dischai^es 
assiywd  to  DRG  48,  the  Medicare  data 
do  not  indicate  there  would  be  a 
material  difference  in  the  weighting 
factors  if  a  separate  DRG  were  created 
for  cochleeu'  implants. 

We  examined  the  mean  standardized 
charge  for  all  cochlear  implants  and 
separately  examined  the  mean 
standardized  charges  for  single  channel 
and  multichannel  implants.  The  mean 
standardized  charge  fm  all  cochlear 
implants  was  approximately  10  percent 
less  than  the  mean  standardized  chaige 
for  all  other  procedures  in  DRG  4A 
However,  cochlear  implant  discharges 
only  represent  one  percent  of  the  total 
dischargee  in  DRG  49.  In  addition  to  die 
very  small  number  of  cases,  if  we  were 
to  remove  cochlear  implants  from  DRG 
49  to  create  a  separate  DRG,  payment 
for  cochlear  implants  would  be  less 
since  the  lower  mean  standardized 
charge  woaid  result  in  a  knrer  relative 
weighting  factor.  TIhis.  we  fiml  no 


coaipelUng  reason  to  create  a  new  DRG 
at  this  time. 

b.  Tisane  Plasminogea  Activator 
(TPA).  We  have  received  inquiries 
coDceming  whether  HCFA  huais  any 
plans  to  pay  for  tissue  plasminogen 
activator  (TPA).  a  thrombolytic  agent 
used  in  treating  blockages  (if  coronary 
arteries,  in  a  special  manner,  lliose 
making  mquiries  assert  that  hospitals 
need  to  be  shielded  from  the  effects  of 
TPA's  high  price. 

We  have  considered  this  issue  and  the 
arguments  presented.  However,  at  this 
point,  we  have  determined  that  TPA 
should  not  be  singled  out  for  special 
treatment.  That  is,  we  believe  that  the 
update  factors  established  in  section 
1886(b)(3)(B)(i)  of  the  Act,  combined 
with  continuing  improvements  in 
hospital  efficiency,  are  adequate  to 
finance  appropriate  care  of  Medicare 
patients. 

Our  belief  is  based  on  the  fact  that  the 
annual  prospective  payment  system 
update  determined  by  Congress  is  meant 
to  recognize,  among  other  factors,  the 
impact  of  new  technologies.  In  addition, 
section  1886(d)(4)(C)  of  die  Act  requires 
that  we  recalibrate  the  DRG  weighting 
factors  each  year.  Thus,  the  resource  use 
associated  with  TPA  will  be  reflected  in 
these  weighting  factors,  once  the 
charges  for  TPA  that  are  included  in  the 
patient  bills  are  incorporated  into  our 
data  base.  The  recalibration  process 
ensures  the  fair  distribution  of  available 
Medicare  funds  across  the  DRGs. 

Given  the  fact  that  die  prospective 
payment  system  already  takes  into 
account  the  impact  of  new  technologies, 
there  is  a  question  as  to  whether  the 
circumstances  involving  TPA  are  so 
unique  as  to  justify  some  special 
accommodation.  We  have  concluded,  as 
has  ProPAC  (see  Appendix  D  of  this 
proposed  rule  at  26),  diat  a  special 
accommodation  for  TPA  would  not  be 
appropriate.  Despite  the  drug's  initial 
high  price,  preliminary  evidence  from  at 
least  one  study  indicates  that  there  may 
be  significant  reductions  in  length  of 
stay  for  patients  with  acute  msrocardial 
infarctions  treated  with  TPA.  Such 
reductions  could  help  to  offset  the 
incremental  costs  of  the  drug,  and  may 
even  result  in  cost  savings.  It  is  too  early 
to  know  what  the  exact  outcome  of 
increased  use  of  TPA  will  be. 

There  are  additional  reasons  we  are 
especially  reluctant  to  make  a  special 
payment  provision  for  this  drug  at  this 
time.  Oar  review  of  the  issues,  which 
included  medical  input,  indicates  that 
there  is  reason  for  caution  about  the 
widespread  use  of  TPA.  The 
contra imficaticns  and  warnings 
associated  with  TPA  faidude  factors 
likely  to  be  more  prevalent  hi  the 


Medicare  population  than  in  the  general 
population.  For  example,  almost  fifty 
percent  of  Medicare  beneficiaries 
admitted  for  an  acute  myocardial 
infarction  in  FY  1986  were  75  years  or 
older,  an  age  cohort  for  which 
physicians  are  cautioned  to  wei^  the 
expected  benefits  of  TPA  against  the 
risks.  Other  contraindications  that  are 
more  common  in  the  Medicare 
population  than  in  the  general 
population  include  uncontrolled 
hypertension  and  history  of 
cerebrovascular  accident  or  disease.  In 
addition,  it  is  not  deeu-  at  this  point  that 
TPA,  a  thrombolytic  agent,  is 
significantly  better  th^  other  such 
agents. 

Given  the  uncertainties  with  respect 
to  cost  and  medical  appropriateness  for 
large  numbers  of  Medicare  patients,  we 
agree  with  ProPAC  diat  TPA  (or  indeed 
any  thrombolytic  agent]  should  not  be 
singled  out  as  a  special  case  requiring 
special  treatment,  and  that  "clinical 
data  have  not  fully  identified  the  short- 
and  long-term  relative  benefits  and  risks 
of  different  agents."  (Appendix  D  at  2&) 
We  believe  that  the  update  factors 
provided  for  in  the  Act.  as  well  as  the 
annual  recalibration  process,  provide 
sufficient  recognition  of  TPA.  We  will, 
of  course,  continue  to  analyze  the  issue 
of  the  appropriate  payment  for 
thrombolytic  agents  by  the  Medicare 
program  and  wiH  consider  additional 
options  in  the  future  if  necessary. 

C.  Recalibration  of  DRG  Weights 

One  of  the  basic  issues  in 
recalibration  is  the  choice  of  a  data  base 
that  allows  us  to  construct  relative  DRG 
weights  that  most  accurately  reflect 
current  relative  resource  use.  Since  FY 
1986.  die  DRG  weighu  have  been  based 
on  charge  data.  The  latest  recalibration, 
which  was  published  as  a  part  of  the  FY 
1988  prospective  payment  final  rule, 
used  hospital  cfaairge  information  from 
the  FY  1986  Medicare  provider  analysis 
and  review  (Mia)PAR)  file.  For  a 
discussion  of  the  options  we  considered 
and  the  reasons  we  chose  to  use  charge 
data  beginning  in  FY  1966,  we  refer  the 
reader  to  the  rules  published  on  June  10, 
1985  (50  FR  24372)  and  Septemb^  3, 
1985  (50  FR  35652). 

We  are  proposing  to  use  the  same 
methodology  for  the  FY  1989 
recalibration  as  we  did  for  FY  1988.  That 
is,  we  would  recalibrate  the  weights 
based  on  charge  data  for  Medicare 
discharges.  However,  we  would  use  the 
most  current  charge  kiformation 
available,  the  FY  1987  MEDPAR  file, 
radier  tiian  die  FY  1986  MEDPAR  file. 
The  MEDPAR  f9e  is  based  on  fully- 
coded  diagnostic  and  smgical  procedure 


data  for  all  Medicare  inpatient  hosptial 
bills. 

The  proposed  recalibrated  DRG 
relative  weights  are  constructed  from  FY 
1987  MEDPAR  data,  received  by  HCFA 
through  December  1987,  bom  aU 
hospitals  subject  to  the  prospective 
payment  system  and  short-term  acute 
care  hospitals  in  waiver  States.  The 
MEDPAR  file  currendy  included  data  for 
approximately  9.5  million  Medicare 
discharges. 

The  methodology  used  to  catcidate  the 
proposed  DRG  weights  from  the 
MEDPAR  file  is  as  follows: 

•  All  the  claims  were  regrouped  using 
the  revised  DRG  classifications 
discussed  above  in  section  II.B.  of  this 
preamble. 

•  Charges  were  standardized  to 
remove  the  effects  of  differences  in  area 
wage  levels,  indirect  medical  education 
costs,  disproportionate  share  payments, 
and,  for  hospitals  in  Alaska  and  Hawaii, 
the  applicable  cost-of-living  adjustment 

•  The  average  standardized  charge 
per  DRG  was  calculated  by  summing  the 
standardized  charges  for  all  cases  in  the 
DRG  and  dividing  that  amount  by  the 
number  of  cases  classified  in  the  DRG. 

•  We  then  eliminated  statistical 
outliers  using  the  same  criterion  as  was 
used  in  computing  the  current  weight 
That  is,  all  cases  outside  of  3.0  standard 
deviations  from  the  mean  of  the  log 
distribution  of  charges  per  case  for  each 
DRG  were  eliminated. 

•  The  average  charge  for  each  DRG 
was  then  recomputed  excluding  the 
statistical  outliers  and  divided  by  the 
national  average  standardized  charge 
per  case  to  determine  the  weighting 
factor. 

•  We  established  the  weighting  factor 
for  heart  transplants  PRG  103)  in  a 
manner  consistent  with  the  methodology 
for  all  other  DRGs  except  that  the  heart 
transplant  cases  that  were  used  to 
establish  the  weight  were  limited  to 
those  Medicare-approved  heart 
transplant  centers  that  have  cases  in  the 
FY  1987  MEDPAR  file. 

•  Kidney  acquisition  costs  continue  to 
be  paid  on  a  reasonable  cost  basis  but 
unlike  other  excluded  costs,  kidney 
acquisition  costs  are  concentrated  in  a 
single  DRG  (DRG  302,  Kidney 
Transplant).  For  this  reason,  it  was 
necessary  to  make  an  adjustment  to 
prevent  the  relative  weight  for  DRG  302 
iroia  including  the  effect  of  kidney 
acquisition  costs,  since  these  costs  are 
paid  separately  from  the  prospective 
payment  rate.  Kidney  acquisition 
charges  were  subtracted  bom  the  total 
charges  for  each  case  involving  a  kidney 
transplant  prior  to  computing  die 
average  charge  for  the  DRG  and  prior  to 
eliminating  statistical  oudiers. 


^  •  Heart  acquisition  costs,  like  kidney 
acquisition  costs,  continue  to  be  paid  on 
a  reasonable  cost  basis  and  are 
similarly  concentrated  in  a  single  DRG 
(DRG  103,  Heart  Transplant). 
Accordingly,  for  the  heart  transplant 
cases  in  the  updated  MEDPAR  file  used 
for  recalibration,  we  subtracted  from  the 
total  charges  of  each  case  an  estimate  of 
heart  acquisition  charges  prior  to 
computiiig  the  average  charge  for  the 
DRG  and  prior  to  eliminating  statistical 
oudiers,  identical  to  the  adjustment  we 
make  for  removing  kidney  acquisition 
charges  from  cases  in  DRG  302.  For 
additional  information  about  the 
methodology  for  estimating  heart 
acquisition  costs,  see  the  September  1, 
1987  final  rule  at  52  FR  33037. 

The  weights  developed  according  to 
the  methodology  desaibed  above,  using 
the  revised  GROUPER  program,  result  in 
an  average  case  weight  that  is  different 
bom  the  average  case  weight  before 
recaUbration.  llierefore,  the  new 
weights  were  normalized  by  an 
adjustment  factor  so  that  the  average 
case  weight  after  recalibration  is  equal 
to  the  average  case  weight  prior  to' 
recalibration.  This  adjustment  is 
intended  to  ensure  that  recalibration  by 
itself  neither  increases  nor  decreases 
total  payments  under  the  prospective 
payment  system. 

When  we  recalibrated  the  DRG 
weights  for  FY  1986  and  FY  1988,  we  set 
a  threshold  of  10  cases  as  the  minimum 
number  of  cases  required  to  compute  a 
reasonable  weight.  In  FY  1988,  there 
were  32  DRGs  that  contained  fewer  than 
10  cases.  We  propose  to  use  that  same 
case  threshold  in  recalibrating  the  DRG 
weights  for  FY  1989.  In  die  FY  1988 
recalibration,  we  computed  the  weight 
for  the  32  low-volume  DRGs  by 
adjusting  the  original  weights  of  these 
DRGs  by  the  percent  change  in  the 
weight  of  the  average  case  in  the 
remaining  DRGs.  However,  we  note  that 
normalization  (discussed  above)  results 
in  holding  constant  the  weight  for  low- 
volume  DRGs  since  the  adjustment 
factor  is  the  same  as  the  percent  change 
in  the  weight  of  the  average  case  across 
all  DRGs.  We  propose  to  use  this  same 
methodology  for  the  FY  1989 
recalibration.  Us.ing  the  FY  1987 
MEDPAR  data  set  there  are  35  DRGs 
that  contain  fewer  than  10  cases. 

ProPAC,  in  its  Recommendation  15, 
has  recommended  that  starting  with  the 
FY  1989  recalibration,  the  DRG  weights 
be  recalibrated  annually  on  the  basis  of 
costs  rather  than  charges.  However, 
ProPAC  indicates  concern  about  the 
current  Medicare  cost-finding  methods 
for  estimating  costs  because  the 
limitations  of  the  Medicare  cost  report 
data  may  in  some  cases  produce 


imprecise  DRG  weights.  Therefore, 
ProPAC  recommends  that  the  Secretary 
verify  the  accuracy  of  the  cost  report 
data  and  implement  changes  as 
necessary. 

While  time  constraints  preclude  us 
bom  adopting  ProPAC's 
recommendation  for  FY  1989,  we  believe 
that  recalibration  of  the  DRG  weights 
using  costs  does  warrant  further 
consideration.  We  plan  to  examine  the 
feasibility  of  developing  cost-based 
DRG  relative  weights  for  FY  1990. 
However,  as  we  have  noted  previously, 
we  continue  to  believe  that  the 
disadvantages  associated  with  charge- 
based  weights  are  compensated  for  by 
the  fact  that  for  purposes  of 
recalibration,  charge  data  are  available 
on  a  more  timely  basis  than  cost  data. 
For  example,  for  the  proposed 
recalibrated  weights  for  FY  1989,  we 
used  FY  1987  Medicare  billing  data  frt>m 
the  MEDPAR  file.  However,  we  have  yet 
to  obtain  a  full  file  of  FY  1986  Medicare 
cost  reports.  Thus,  any  cost  data  we 
were  to  use  for  recalibration  would  be 
at  least  one  year  and  perhaps  as  much 
as  two  years  older  than  the  most  recent 
available  charge  data. 

In  addition,  since  costs  are  not 
accumulated  on  an  individual  case 
basis,  DRG  by  DRG,  it  is  necessary  even 
in  developing  cost-based  weights  to  link 
ancillary  charge  data  from  the  claims 
file  to  cost  report  data  as  part  of  the 
process  of  estimating  the  average  costs 
of  cases  in  each  DRG.  To  maintain 
consistency  and  to  accurately  determine 
relative  resource  use,  charge  data  for  the 
same  period  as  the  cost  data  should  be 
used  in  cost-based  recalibration. 
Therefore,  both  the  charge  and  cost  data 
that  would  be  used  would  be 
significandy  older  than  the  most 
recendy  available  charge  data. 

We  believe  that  using  old  data  is 
inappropriate,  particularly  given  the 
rapid  advance  in  medical  technology 
and  resulting  changes  in  treatment 
patterns.  We  further  believe  that  it  is  in 
the  best  interest  of  the  hospitals  and 
Medicare  beneficiaries  that  the  resource 
use  associated  with  these  major  new 
medical  advances  be  reflected  in  the 
DRG  weights  as  soon  as  possible.  This 
can  be  accomplished  by  the  use  of 
charge-based  weights  computed  on  an 
annual  recalibration  schedule.  We  are 
concerned  that  use  of  cost-based 
weights  would  significantly  delay 
recognition  of  new  technologies  or 
greatly  complicate  the  recalibration 
process  by  necessitating  a  number  of 
special  adjustments  to  take  such  new 
technologies  into  account.  Therefore,  if 
we  decided  to  adopt  cost-based  weights 
in  the  futiu-e,  we  believe  it  is  essential 
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that  we  address  the  timeliness  problem 
and  take  steps  to  ensure  that  changing 
technologies  are  reflected  in  the  ORG 
relative  weights  on  a  timely  basis. 

m.  PrapoMd  Changes  to  the  Hospital 
Wage  Index 


A.  Background 

Section  ia86(dM2)(C)(ii)  of  die  Act 
required,  as  a  part  of  the  process  of 
developing  separate  urban  and  rural 
standardized  amounts  for  FY  1964.  that 
we  standardize  the  average  cost  per 
case  of  each  hospital  for  differences  in 
area  wage  levels.  Section  1886(d)(2)(H] 
of  the  Act  required  that  the 
standardized  urban  and  rural  amounts 
be  adjusted  for  area  variations  in 
hospital  wage  levels  as  part  of  the 
methodology  for  determining 
prospective  payments  to  hospitals  for 
FY  1964.  To  fulfill  boUi  requirements,  we 
constructed  an  index  that  reflects 
average  hospital  wages  in  each  urban  or 
rural  area  as  a  percentage  of  the 
national  average  hospital  wage.  ' 

For  purposes  of  determining  the 
prospective  payments  to  hospitals  in  FY 
1984  and  1985.  we  constructed  the  wage 
index  using  calendar  year  1981  hospital 
wage  and  employment  data  obtained 
from  the  Bureau  of  Labor  Statistics'  ES 
202  Employment.  Wages  and 
Contributions  file  for  hospital  workers. 
Beginning  with  discharges  occurring  on 
or  after  May  1, 1986.  we  have  been  using 
a  hospital  wage  index  based  on  HCFA 
surveys  of  hospital  wage  and  salary 
data  as  well  as  data  on  paid  hours  in 
hospitals.  The  HCFA  hospital  wage 
index  was  developed  in  an  attempt  to 
overcome  the  limitation  of  the  BLS  data 
with  regard  to  full-time  and  part-time 
employment  The  methodology  used  to 
compute  the  first  HCFA  wage  index, 
which  was  based  on  1982  wage  data, 
was  set  forth  in  detail  in  the  September 
3, 1985  final  rule  (50  FR  35661). 

In  the  September  1. 1987  final  rule,  we 
made  a  change  in  the  methodology  for 
computing  the  national  average  hourly 
wage,  which  serves  as  the  basis  for 
indexing  the  area  wage  levels  (51  FR 
33039).  To  minimize  the  impact  on  the 
national  average  hourly  wage  when  the 
wage  data  for  hospitals  in  an  area  are 
adjusted  or  when  hospitals  are 
reclassified  from  one  area  to  another, 
we  moved  from  an  area-weighted 
national  average  hourly  wage  index  to 
ail  hour-weighted  wage  index.  That  is, 
we  now  compute  the  national  average 
huurly  wage  by  dividing  the  total  wages 
for  all  hospitals  in  the  data  base  by  the 
total  paid  hours  for  all  hospitals  in  the 
data  base. 

In  the  September  1. 1987  final  rule,  we 
also  updated  the  wage  index  by  using 


wage  data  fitim  1964.  However,  we  did 
not  not  base  the  new  wage  index  solely  on 
1984  data.  Because  adoption  of  a  wage 
index  based  solely  on  1984  data  would 
have  resulted  in  abrupt,  large  changes  in 
wage  index  values  for  some  areas 
because  of  economic  changes  in  certain 
areas  that  had  occurred  between  1982 
and  1984.  we  adopted  a  blended  wage 
index  that  incorporated  both  1982  and 
1984  wage  data.  The  bleiided  index  was 
based  on  area  wage  index  values 
computed  from  1982  data  on  an  hour- 
weighted  basis  and  wage  index  values 
computed  firom  1984  data  on  an  hoiu*- 
weighted  basis,  equally  weighted  to 
produce  average  area  wage  index 
values. 

Although  we  are  not  proposing  to 
change  the  methodology  for  computing 
the  wage  index  for  use  in  FY  1969,  we 
are  proposing  to  base  the  wage  index 
solely  on  1964  wage  data.  We  have  also 
made  a  number  of  corrections  to  the 
1984  wage  data  based  on  our  continuing 
analysis  of  those  data. 

Section  4005(a)  of  Pub.  L  100-203 
enacted  a  new  section  1886(d)(8)(B)  of 
the  Act.  Under  this  new  provision,  for 
discharges  occurring  on  or  after  October 
1, 1988.  hospitals  in  certain  rural 
counties  adjacent  to  one  or  more 
Metropolitan  Statistical  Areas  (MSAs) 
would  be  considered  to  be  located  in 
one  of  the  adjacent  MSAs  if  certain 
standards  are  met  (These  requirements 
are  explained  in  greater  detail  in  section 
rV.  of  this  preamble.)  Because  of  this 
provision,  it  was  necessary  to  reclassify 
the  wage  data  for  those  rural  areas  as  if 
the  hospitals  in  those  areas  were 
located  in  the  adjacent  MSAs  and  to 
recompute  the  wage  index  values  for  the 
affected  MSAs  and  rural  areas.  The 
table  in  section  IV.A  of  this  preamble 
indicates  in  which  MSAs  hospitals  in 
certain  rural  couinties  would  be 
considered  to  be  located  for  purposes  of 
the  wage  index  adjustment.  The  wage 
index  tables  in  section  IV  of  the 
addendum  reflect  these  revised  urban 
and  rural  designations. 

In  accordance  with  the  provisions  of 
section  4004(b)  of  Pub.  L  100-203, 
effective  October  1. 1988,  we  would 
include  in  the  calculation  of  the  wage 
index  certain  wage  costs  for 
organizations  related  to  hospitals  that 
had  received  a  waiver  authorized  by 
section  6Q2(k)  of  the  Social  Security 
Amendments  of  1963  (Pub.  L  98-21).  For 
cost  reporting  periods  beginning  before 
October  1. 1986.  hospitals  that  qualified 
for  this  waiver  were  allowed  to  continue 
billing  for  inpatient  nonphysician 
services  under  Part  B  and  to  be  paid  for 
those  services  under  Part  B  even  though 
all  other  hospitals  subject  to  the 
prospective  payment  system  were 


required  to  bill  those  inpatient 
nonphysician  services  under  Part  A. 

The  wage  costs  that  would  now  be 
included  in  the  calculation  of  the  wage 
index  would  be  those  for  employees  of  a 
related  organization  described  above 
who  are  direcdy  involved  in  the  delivery 
and  administration  of  care  provided  by 
the  related  organization  to  the  inpatients 
of  a  hospital  that  received  the  waiver 
under  section  602(k)  of  Pub.  L  96-21. 
Section  4a04(b)  of  Pub.  L  100-203 
specifies  that  these  wage  costs  do  not 
include  costs  of  overhead  or  home  office 
administrative  salaries  Or  any  costs  not 
incurred  in  the  MSA  in  which  the 
hospital  is  located.  We  are  currently  in 
the  process  of  collecting  the  data  to 
implement  this  provision  and  intend  to 
include  the  data  in  the  calculation  of  the 
wage  index  set  forth  in  the  final  rule. 

The  method  used  to  compute  the 
proposed  wsge  index  is  as  follows: 

Step  1 — Each  of  the  non-Federal  acute 
care  hospitals  subject  to  the  prospective 
payment  system  for  which  1984  data 
have  been  received  was  classified  into 
its  appropriate  urban  or  rural  area 
based  on  the  urban  area  definitions  to 
be  used  in  the  prospective  payment 
system  in  FT  1989. 

Step  2 — For  each  hospital,  the  total 
gross  hospital  salaries  as  reported  for 
hospital  fiscal  years  Uiat  began  in  FY 
1984  were  inflated  from  the  end  of  the 
hospital's  cost  reporting  year  through 
August  31. 1985  using  the  percentage 
change  in  average  hourly  earnings  of 
hospital  industry  workers  (S.I.C.  806)  in 
BLS  Employment  and  Earnings  Bulletin. 
This  was  done  to  eliminate  any 
distortion  in  the  data  caused  by  differing 
hospital  cost  reporting  years. 

(August  31, 1985  was  the  latest  end  date 
for  hospital  coat  reporting  years  in  the 
data  collection.) 

Step  3 — For  each  hospital,  the  inflated 
gross  hospital  salaries  computed  in  step 
2  were  divided  by  the  reported  number 
of  total  paid  hours  to  yield  an  average 
hourly  wage.  Hospitals  with  an  aberrant 
average  hourly  wage,  which  was 
defined  as  an  average  hourly  wage 
either  less  than  $3.35  (the  minimum 
wage  in  1984)  oc  greater  Uian  $23.61  (2V^ 
times  the  national  average  hourly  wage 
as  computed  from  the  data  collection  at 
the  time  the  1984  data  were  first  used  in 
computing  a  wage  index),  were 
excluded. 

Step  4 — Within  each  urban  or  rural 
area,  the  result  computed  in  step  2  was 
summed  for  all  remaining  hospitals  to 
yield  the  total  gross  hospital  salaries  in 
each  area. 

Step  5 — The  total  gross  hospital  salary 
result  computed  in  step  4  was  divided 


by  the  corresponding  total  number  of 
paid  hours  in  the  area  to  yield  «i 
average  hourly  wage  for  each  urban  or 
rural  area. 

Step  C — ^The  inflated  gross  hospital 
salaries  computed  in  Step  Z  for  aO 
hospitals  not  eliainated  doe  to  aberrant 
wage  data  wen  (fivided  by  the  reported 
number  of  total  paid  hoars  in  these 
hospitals  to  obtain  the  national  average 
hourly  hospital  wage  based  on  gross 
salaries.  This  national  average  is  $9.76.  -^ 
which  remains  unchanged  from  the 
national  average  hourly  wage  used  to 
calculate  the  wuge  index  based  on  1964 
data  for  the  Septemfcer  1, 1987  final  rule. 

Step  7 — For  each  urban  or  rural  area, 
the  hospital  wage  index  value  was 
calculated  by  dividiqg  the  average 
hourly  wage  coaputed  in  step  5  by  tke 
natioaal  average  hourly  wage. 

IV.  Otter  Decisions  and  Proposed 
Changes  to  tke  Regulations 

A.  Physician  AMeUatioB  (Secticm  41Z46) 

Currently,  S  412.46(a)  requires  that  as 
a  part  of  DRG  validation,  the  attendmg 
physician  must,  shortly  before,  at,  or 
shortly  after  disdiaijge  (but  before  a 
claim  it  submitted),  attest  to  the 
principal  diagnosis,  secondary 
diagnoses,  and  names  of  major 
procedures  that  have  been  performed. 
The  information  must  be  !n  writing  in 
the  medical  record  Below  the  diagnostic 
and  procedural  information,  and  on  the 
same  page,  the  following  statement  must 
inunediately  precede  die  physician's 
signature: 

I  certify  that  the  narrative  descriptiona  of 
the  principal  and  secondary  diagnoses  and 
the  major  procedures  performed  are  accurate 
and  complete  to  the  best  of  my  knowledge. 

In  addition,  when  the  daim  is 
submitted,  the  hospital  must  have  on  file 
a  current  signed  ackncwledgement  from 
the  attending  physician  that  the 
physician  has  received  the  following 
notice: 

NOTICE  TO  PHYSICIANS:  Medicare 
payment  to  hospitals  is  based  in  part  on  each 
patient's  principal  and  secondary  diagnoses 
and  the  major  procedures  performed  on  the 
patient,  as  attested  to  by  the  patient's 
attending  physician  by  virtue  of  bis  or  her 
signature  in  the  medical  record.  Anyone  who 
misrepresents,  falsifies,  or  conceals  essential 
informatian  required  for  payment  of  Federal 
funds,  may  be  snbject  to  ficte,  imprisonment 
or  civil  penalty  under  applicable  Federal 
laws. 

The  acknowledgement  must  have  been 
completed  widiin  the  year  prior  to  the 
submisaion  of  the  daim. 

HCFA  has  received  a  nomber  of 
requests  from  bo^itals  and  hospital 
corporations  for  pemtsston  to  install 


automated  systems  for  executing 
physidan  attestations.  These  hospitals 
often  already  use  automated  systems  to 
generate  the  list  of  diagnoses  and 
procedures  and  the  certification  that  the 
physician  most  sign:  however,  the 
physidan  must  still  personally  sign  the 
document.  It  cannot  be  electroniMlly 
prepared  and  "signed"  entirely  by 
computer  becanse  the  physician  needs 
to  be  physically  present  to  affix  h'.  or 
her  signature  to  the  hard  copy.  For 
example,  with  a  fully  automated  system, 
a  physidan  could  record  the  appropriate 
information  and  attest  to  it  from  his 
home  or  office.  Hospitals  have  asserted 
that  die  use  of  fully  automated  systems 
is  critical  for  the  effident  use  of  staff, 
including  physician  staff,  prompt  and 
accurate  completion  of  medical  records, 
and  timely  submission  of  claims. 

We  have  reviewied^naterials 
submitted  by  varioos  ho^itals  and  have 
concluded  that  it  would  be  acceptable 
for  physidan  attestations  to  be 
completed  electronically  so  long  as  the 
procedures  a  hospital  establishes  are 
suffident  to  achieve  the  program 
objectives  of  the  existing  requirements. 
That  is.  the  physician  would  personally 
execute  the  attestation  by  computer  and 
the  system  would  contain  safeguards  to 
ensure  that  the  physician's  identifier  is 
confidential  and  to  enable  the  physidan 
to  determine  whether  the  attestation 
had  been  oorrecdy  recorded.  The 
physician  would  be  informed  of  the 
penalty  for  making  false  statements  and 
for  allowing  others  to  complete  the 
required  attestations  using  his  or  her 
identifier. 

Therefore,  we  would  amend 
§  412.46(a)  to  provide  that  a  physidan 
attestation  may.  at  the  request  of  a 
hospital,  be  completed  electronically  if 
the  intermediary  determines  that  the 
hospital's  system  meets  standards 
established  by  the  Secretary. 

Based  on  information  received  to 
date,  we  expect  that  two  types  of 
physidan  attestation  systems  would  be 
approved.  The  first  type  involves  the  use 
of  alpha/numeric  identifiers  for 
physicians.  First  the  physician  would 
gain  access  to  the  hospital's  records 
system  by  entering  a  physician-specific 
identification  code.  Then,  the  physician 
would  enter  diagnosis  and  procedure 
information  onto  a  computer  and  affirm 
its  accuracy. 

TTie  second  type  of  physidan 
attestation  system  involves  the  use  of 
biometrics.  The  physician  would  attest 
to  the  diagnoses  and  the  procedure 
information  us  discussed  above  but 
would  gain  access  to  the  record  system 
through  a  computer-assisted  device  that 


identifies  the  physidan,  for  example,  by 
reading  his  or  her  fingerprint 

In  making  this  option  for  electronic 
signatures  available,  we  anticipate 
requiring  hospitals  to  take  Rome 
additional  safeguards  to  ensure  that 
physicians  making  use  of  the  option  are 
aware  of  the  attestations  diat  have  been 
made  and  that  there  is  documentation  in 
hard  copy  to  support  their  attestations. 
In  cases  where  an  alpha-numeric  code  is 
used,  we  would  expect  a  hospital  to 
generate  a  periodic  hard  copy  list  of 
attestations  made  by  the  physician  and 
send  it  to  the  physidan  for  his  or  her 
signature  as  a  means  by  which  the 
physidan  can  confirm  diat  the 
appropriate  diagnoses  and  procedures 
were  reported.  In  the  case  of  biometric 
equipment,  we  would  expect  the 
hospital  to  send  the  physician  a  copy  of 
each  attestation  for  his  or  her  records  so 
that  there  would  be  a  document  against 
which  the  hospital's  r^jorts  could  be 
judged 

We  note  that  this  option  would  not  be 
a  requirement  for  physicians.  Instead,  it 
is  an  alternative  means  of  meeting  the 
existing  requirement  at  S  412.46(a).  This 
alternative  would  be  accepteble  to  us  in 
cases  where  a  hospital  and  its  medical 
staff  determine  that  they  would  prefer 
this  alternative  and  request  to  use  it. 
Therefore,  this  change  in  the  regulations 
would  not  constitute  a  new  Federal 
requirement. 
We  have  also  made  a  clarifying 
.  change  in  these  regulations  by  explicidy 
stating  that  the  physician  attestation 
and  acknowledgement  be  dated  as  well 
as  signed  We  have  received  a  number 
of  inquiries  concerning  whether  the 
physician  attestation  must  be  dated. 
Since  §  412.46(a)  has  always  required 
that  the  attestation  be  provided  "shortly 
before,  at,  or  shortly  after  discharge  (but 
before  a  claim  is  submitted)."  it  is  clear 
that  a  date  is  needed  to  demonstrate 
compliance.  We  made  this  point  in  the 
preamble  of  the  September  3, 1985  final 
rule  (50  FR  35672);  however,  continued 
questions  on  the  issue  have  indicated 
the  need  to  clarify  the  language  of  the 
regulation.  We  would  now  explicitly 
state  this  requirement  in  §  412.46(a)  to 
ensure  that  the  attestation  be  signed  and 
dated.  We  would  also  make  a  similar 
change  in  current  S  412.46(b]  (which  we 
are  redesignating  as  S  412.46(c))  to 
clarify  that  the  physician 
acknowledgement  must  be  signed  and 
dated.  Again,  the  date  must  be  included 
to  meet  the  existing  requirement  in  that 
paragraph  that  the  acknowledgement  be 
completed  "within  the  year  prior  to  the 
submission  of  the  daim." 
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B.  Increase  in  the  Pmspective  Payment 
Rates  and  Rate-of-Increase  Limits 
(Sections  412.63,  412.73,  412.208,  412.210, 
and  413.40) 

Section  4002(a)  of  Pub.  L  100-203 
amended  section  1886(b)(3)(B)(i)  of  the 
Act  to  provide  that  the  applicable 
percentage  increases  for  prospective 
payment  hospitals  for  FY  1988  effective 
with  discharges  on  or  after  April  1, 1988 
are — 

•  3.0  percentage  points  for  hospitals 
located  in  rural  areas; 

•  1.5  percentage  points  for  hospitals 
located  in  large  urban  areas;  and 

•  1.0  percentage  points  for  hospitals 
located  in  other  urban  areas. 

However,  under  4002(g)(1)(B)  of  Pub. 
L  100-203,  for  the  purposes  of 
determining  the  standardized  amounts 
for  discharges  occurring  on  or  after 
October  1. 1988  (for  FY  1989).  the 
apphcable  percentage  increases 
effective  April  1, 1988  are  deemed  to 
have  been  in  effect  for  the  entire  FY 
1988. 

Amended  section  1886{b)(3)(B)(i)  of 
the  Act  also  sets  forth  the  applicable 
percentage  increases  for  FY  1989  as — 

•  The  market  basket  percentage 
increase  minus  1.5  percentage  points  for 
hospitals  located  in  rural  areas; 

•  The  market  basket  percentage 
increase  minus  2.0  percentage  points  for 
hospitals  in  large  urban  areas;  and 

•  The  market  basket  percentage 
increase  minus  2.5  percentage  points  for 
hospitals  in  other  urban  areas. 

In  addition,  the  applicable  percentage 
increase  for  FY  1990  and  each 
subsequent  fiscal  year  for  hospitals  in 
all  areas  is  the  market  basket  ■ 

percentage  increase.  | 

Section  1886(b)(3)(B)  of  the  Act  also 
governs  the  target  rate-of-increase  limits 
for  hospitals  and  units  excluded  from 
the  prospective  payment  system.  Section 
4002(e)  of  Pub.  L  100-203  amended 
section  1886(b)  (3)  (B)(ii)  of  the  Act  to 
provide  that  the  applicable  percentage 
increase  for  FY  1988  for  these  hospitals 
and  units  is  the  market  basket 
percentage  increase  minus  2.0 
percentage  points.  However,  section 
4002(g)(3)  of  Pub.  L  100-203  provided 
that  for  a  hospital's  cost  reporting  period 
begiiming  during  FY  1988.  payment  is 
made  as  though  the  applicable 
percentage  increase  equals  2.7  percent 
times  the  ratio  of  315  to  366.  This  results 
in  an  actual  applicable  percentage 
increase  for  FY  1988  of  2.328  percent 
However,  for  purposes  of  updating  the 
target  rate-of-increase  limits  for  FY  1988, 
the  appUcable  percentage  increase  for 
FY  1988  is  deemed  to  have  been  2.7 
percent  for  the  entire  period. 


Section  4002(e)  of  Pub.  L  100-203 
amended  section  1886(b)(3)(B)(ii)  of  the 
Act  to  provide  that  for  FY  1989  and 
subsequent  fiscal  years  the  applicable 
percentage  increase  for  excluded 
hospitals  and  units  is  the  market  basket 
percentage  increase. 

The  percentage  increases  applicable 
in  FY  1988  to  hospitals  both  included  in 
and  excluded  from  the  prospective 
payment  system  were  described  in  the 
April  5, 1988  notice  at  53  FR 11135.  As  a 
part  of  this  proposed  rule,  we  would 
amend  SS  412.63,  412.73,  412.210  and 
413.40  to  implement  the  provisions  of 
section  1886(b)(3)(B)  (i)  and  (ii)  of  the 
Act  A  conforming  change  would  be 
made  to  §  412.212(b). 

We  are  also  proposing  to  revise 
5§  412.62(k).  412.e3(k)  (currenUy 
§  412.63(j)).  412.208(1).  and  412.210(c))  to 
clarify  in  the  regulations  that  when  we 
refer  to  "geographic  areas"  in  the 
context  of  adjusting  the  rates  for 
different  area  wage  levels,  we  mean 
urban  and  rural  areas. 

C.  Changes  in  Geographic  Classification 
(Sections  412.63,  412.208,  and  412.210) 

Prior  to  the  enactment  of  Pub.  L 100- 
203,  section  1886(d)(2)(D)  of  the  Act 
required  the  Secretary  to  compute 
separate  average  standardized  amounts 
for  hospitals  located  in  urban  and  rural 
areas.  The  term  "urban  area"  is  defined 
as  an  area  within  a  Metropolitan 
Statistical  Area  (MSA).  Urban  areas  in 
New  England  are"  defined  as  New 
England  Counfy  Metropolitan  Areas 
(NECMAs).)  However,  under  section 
601(g)  of  Pub.  L  98-21,  certain  nonurban 
New  England  counties  were  deemed  to 
be  parts  of  urban  areas.  For  purposes  of 
the  prospective  payment  system,  we 
have  treated  those  counties  as  part  of 
the  NECMAs  of  which  they  were  a  part 
in  1979.  The  only  other  exception  to  the 
strict  use  of  MSA  and  NECMA 
definitions  in  identifying  urban  areas 
has  been  for  a  rural  county  that  qualifies 
for  reclassification  into  an  MSA  under 
S  412.63(b)(3).  In  these  two  instances, 
the  population  of  the  rural  coiuties 
deemed  to  be  urban  is  included  in 
calculating  the  population  of  the  MSA  or 
NECMA  to  which  the  county  has  been 
appended  for  Medicare  prospective 
payment  purposes. 

1.  Establishment  of  Large  Urban  Areas 

Section  4002(c)(1)  of  Pub.  L  100-203 
amended  section  1886(d)(3)  of  the  Act  to 
require  the  Secretary  to  compute  three 
average  standardized  amounts  for 
discharges  occurring  in  a  fiscal  year 
beginning  on  or  after  October  1. 1987: 
One  for  hospitals  located  in  rural  areas; 
one  for  hospitals  located  in  large  urban 
areas;  and  one  for  hospitals  located  in 


other  urban  areas.  Section  4002(b)  of 
Pub.  L  100-203  amended  section 
1886(d)(2)(D)  of  the  Act  to  define  a 
"large  urban  area"  as  an  urban  area 
with  a  population  of  more  than  1,000,000. 
In  addition,  section  4009(i)  of  Pub.  L 
100-203  provides  that  an  NECMA  with  a 
population  of  more  than  970,000  is 
classified  as  a  large  urban  area.  As 
required  by  section  1886(d)(2)(D)  of  the 
Act  population  size  is  determined  by 
the  Siecretary  based  on  the  latest 
population  data  published  by  the  Bureau 
of  the  Census.  Under  that  section  as 
now  amended,  urban  areas  that  do  not 
meet  the  criteria  for  large  urban  areas 
are  referred  to  as  "other  urban  areas." 

Based  on  1986  population  estimates 
published  by  the  Bureau  of  the  Census, 
we  identified  46  urban  areas  that  meet 
the  criteria  to  be  defined  as  large  urban 
areas  for  FY  1988.  A  list  of  these  areas 
was  set  forth  in  the  April  5. 1988  notice 
at  53  FR  11138.  We  are  proposing  no 
change  in  these  areas  for  purposes  of 
this  proposed  rule.  If  new  population 
estimates  are  published  by  the  Bureau  of 
the  Census  before  we  publish  the  final 
rule,  we  would  include  any  resulting 
additions  to  and  deletions  bora  the  list 
of  large  urban  areas  in  that  rule. 

As  part  of  this  proposed  rule,  we 
would  amend  9  9  412.63  and  412.210  to 
implement  the  provision  of  188e(d)(3]  of 
the  Act  In  addition,  in  Table  4a  in 
section  VI  of  the  addendum  to  this 
proposed  rule,  which  sets  forth  the  wage 
index  values  for  urban  areas,  we  have 
specifically  designated  those  urban 
areas  that  qualify  as  large  urban  areas 
for  the  convenience  of  the  reader. 

2.  Revision  of  Standards  for  Including  a 
Hospital  Located  in  a  Rural  Counfy  in 
an  Urban  Area 

Section  4005(a)  of  Pub.  L 100-203 
revised  1886(d)(8)  of  the  Act  to  provide 
that  if  certain  conditions  are  met  the 
Secretary  would  treat  a  hospital  located 
in  a  rural  counfy  adjacent  to  one  or 
more  urban  areas  as  being  located  in  the 
urban  area  to  which  the  greatest  number 
of  workers  in  the  counfy  commute.  As 
specified  in  section  1866(d)(8)(B)  of  the 
Act  the  conditions  that  must  be  met  for 
a  hospital  located  in  a  rural  counfy 
adjacent  to  one  or  more  urban  areas  to 
be  treattd  as  being  located  in  the  urban 
area  to  which  the  greatest  number  of 
woricers  commute  are  as  follows: 

•  The  rural  counfy  would  otherwise 
be  considered  part  of  an  MSA  but  for 
the  fact  that  the  rural  counfy  does  not 
meet  the  standard  es^blished  by  the 
Executive  Office  of  Management  and 
Budget  ^OMB)  relating  to  the 
commuting  rate  of  workers  between  the 


counfy  and  the  central  counfy  or 
counties  of  any  a<*j^^ynt  MSA. 

•  The  rural  county  meets  one  of  the 
following  commuting  standards: 

—At  least  15  percent  of  the  residents  of 
the  rural  county  who  are  ea^>k)yed 
commute  to  the  central  county  or 
counties  of  all  adjacent  urban  areas. 

— ^The  sum  of  the  number  of  resident  of 
the  rural  county  who  commute  to  the 
central  counfy  or  counties  of  all 
adjacent  urban  areas  and  the  number 
of  residents  of  all  adjacent  urban 
areas  who  commute  to  the  rural 
counfy  equals  at  least  20  percent  of 
the  number  of  employed  residents  of 
the  rural  counfy. 

A  caunty  meeting  the  above 
commutiag  standards  must  also  meet 
the  olber  standards  established  by 
EOKffl  for  inclusion  in  an  MSA  as  an 
outlying  counfy.  In  order  to  meet  these 
requiremeats.  the  rural  county  must 
have  a  degree  of  "metropolitan 
character."  "Metropolitan  character"  is 
established  by  meeting  one  of  the 
following  EOMB  standards,  which  were 
published  in  the  Fedecal  Rqpster  on 
January  3. 1980  (45  FR  956): 

•  At  least  SO  percent  of  the  employed 
workers  residing  in  the  county  commute 
to  the  central  county  or  counties  and  the 
population  density  is  at  least  25  persons 
per  square  mile. 

•  From  40  percent  to  50  percent  of  the 
employed  workers  residing  in  the  county 
commute  to  the  central  county  or 
counties  and  the  population  density  is  at 
least  35  persons  per  square  mUe. 

•  From  25  percent  to  40  percent  of  the 
employed  workers  residing  in  the  county 
commute  to  the  central  counfy  or 
counties  and  the  population  density  is  at 
least  35  persoas  per  square  mile.  In 
addition,  the  counfy  meets  at  least  one 
of  the  following  conditions: 

— ^The  county  has  a  population  density 
of  at  least  50  persons  per  square  mile. 

— At  least  35  percent  of  the  population 
in  the  county  is  classified  as  urban  by 
the  Bureau  of  the  Census. 

— At  least  30  percent  cf  the  population 
or  at  least  5,000  persons  live  within 
the  nrbanized  area  of  the  central 
counfy. 

•  From  15  percent  to  25  percent  of  the 
employed  workers  residing  in  the  county 
conunute  to  the  central  county  or 
counties  and  the  county  has  a 
population  densify  of  at  least  SO  persons 
per  square  mile.  In  addition,  the  county 
meets  at  least  two  of  the  foQowiag 
conditions: 

— ^The  counfy  has  a  population  density 
of  at  least  60  peEsons  per  square  mile. 

— At  least  35  percent  of  Ihe  population 
!n  the  caunfy  is  classified  a*  urban  by 
the  Bureaa  of  the  Census. 


—Between  1970  and  1066,  the  population 
must  have  increased  by  at  least  20 
percent 

— At  least  10  percent  of  the  population 
or  at  least  5,000  persons  live  within 
die  urbanized  area  of  the  central 
county. 

•  The  sum  of  the  eaqiloyed  workers 
commuting  from  the  oudyiog  couify  to 
the  central  counfy  or  counties  and  the 
employed  workers  commoting  from  the 
centr^  county  or  counties  to  the 
outlying  counfy  is  at  least  20  percent  of 
the  em^yed  workers  living  in  the 
oudying  counfy,  and  the  outfytng  counfy 
has  a  population  density  of  at  least  50 
persons  per  square  mile.  In  addition,  the 
oounfy  meete  at  least  two  of  the 
following  conditions: 
— ^The  counfy  has  a  population  densify 

of  at  least  60  persons  per  square  mile. 
— At  least  95  percent  of  the  population 

in  the  counfy  is  daissified  as  urban  by 

the  Bureau  of  the  Census. 
—Between  1970  and  1980,  the  population 

must  have  increased  by  at  least  20 

percent. 
— At  least  10  percent  of  the  population 

or  at  least  5,t)00  persons  live  within 

the  urbanized  area  of  the  central 

counfy. 

The  determination  as  to  whether  a 
county  qualifies  for  inclusion  in  an  MSA 
is  made  based  on  data  from  the  Bureau 
of  the  Census. 

In  determining  the  total  commuting 
percentage  lor  a  county,  we  rounded  the 
number  to  two  decimal  places  to 
determine  which  commuting  category 
would  apply  to  the  counfy.  For  example, 
a  county  with  total  commuting  to 
adjacent  MSAs  of  39.99  percent  would 
fall  into  the  25  percent  to  40  percent 
commuting  category.  This  number  (39.99 
percent)  would  not  be  rounded  up  to  40 
percent  This  is  consistent  with  the 
rounduig  policy  used  by  EOMB  in 
making  its  MSA  determinations,  the 
rural  counties  that  would  be  considered 
as  part  of  MSAs  solely  for  the  purpose 
of  treating  hospitals  ia  those  coimties  as 
being  located  in  an  adjacent  urban  area 
are  shown  in  the  table  below. 

For  purposes  of  payment  under  the 
prospective  payment  system,  a  hospital 
located  in  a  rural  county  that  qualifies 
under  this  provision  woald  be  deeoied 
to  be  located  in  the  MSA  to  which  the 
greatest  number  of  workers  in  the  rural 
counfy  commute.  The  area  wage  indexes 
would  be  recomputed  to  reflect  the 
reclassification  of  these  counties  as 
urban  and,  coasequendy.  part  of  the 
urban  wage  area. 

Section  1886(d)(6MB}(i)  of  die  Act  as 
added  by  sectioB  400S{«]  of  Pub.  L.  100- 
203  applies  to  a  nuid  oounfy  adjacent  to 
one  or  BKira  urban  areas  tbat  "would 


otherwise  be  considered  part  of  an 
urban  area  but  for  the  fact  that  the  rural 
county  does  not  meet  the  standard 
relating  to  the  rate  of  commutattOR 
*  *  *."  Section  1886(d){8)(B)(ii)  of  the 
Act  as  added  by  section  4005(a]  of  Pub. 
L.  100-203  provides  an  alternative 
commuting  standard  under  which  total 
commuting  to  all  adjacent  urban  areas 
may  be  counted  in  determining  whether 
a  rural  counfy  meets  the  commutation 
standard. 

We  note  that  in  determining  wbetber 
a  counfy  meets  the  criteria  for  being 
designated  an  outlying  county  of  an 
MSA  that  were  published  in  the  January 
3, 1980  Federal  HegMar  notice  (and 
summarized  in  this  document,  above), 
EOMB  first  determines  the  county's 
commuting  rate  to  the  central  county  or 
counties  of  individual  MSAs  and  then 
determines,  based  on  that  rate,  which 
additional  criteria  the  county  must  meet 
for  MSA  status.  Ites,  for  example,  if  a 
county's  commuting  rate  is  less  than  15 
percent  to  the  central  counfy  or  counties 
or  the  sum  of  the  employed  workers 
commuting  from  the  outlying  county  to 
the  central  counfy  or  counties  and  the 
employed  workers  commuting  from  the 
central  county  or  counties  to  the 
outlying  county  is  at  least  20  percent  of 
the  employed  woricers  living  in  the 
outlying  counfy,  the  counfy  cannot 
qualify  for  MSA  status  under  any 
criteria,  if  the  commutation  rate  is  from 
15  percent  to  25  percent,  the  county  must 
nteet  at  least  two  oat  of  the  following 
four  additional  criteria:  A  population 
density  of  at  least  00  persons  per  square 
mile;  at  least  35  percent  of  the 
papulation  is  classified  as  urban;  1970- 
1980  population  growth  of  at  least  20 
percent  and  a  significant  portion  of  the 
population  liv^  within  the  urbanized 
area  of  the  central  oounfy. 

Since  the  purpose  of  amended  section 
1806(d)(8)  of  the  Act  is  to  recognize  all 
other  criteria  for  MSA  designations 
except  for  the  alternative  commuting 
standard,  we  followed  the  EOMB  and 
Bureau  of  the  Census  procedures  for 
evaluating  urban  status.  That  is,  we  first 
determined  which  rural  counties 
adjacent  to  one  or  more  urban  areas 
would  meet  the  alternative  standard 
specified  in  section  1886(d)(B)(ii)  of  the 
Act,  and  then  evaluated  whedier  each  of 
the  counties  diat  meet  the  alternative 
standard  also  meet  the  required 
additional  criteria  applicable  to  the  rural 
county's  level  of  commuting. 

On  the  basis  of  our  evaluation  of 
census  data,  we  have  determined  that 
hospitals  located  in  a  rural  counfy  in  die 
first  columa  of  the  fbilowii^  table . 
considered  to  be  located  in  die 


19512 


Federal  Regbter  /  Vol.  53.  No.  103  /  Friday.  May  27.  1988  /  Proposed  Rules 


corresponding  urban  area  in  the  second 
column. 


Rural  County 


Marshall.  Al 

Charlotte.  FL 

Indian  River,  FL 
Christian,  tL...». 

Macoupin,  II 

Mason,  IL 

Clinton.  IN 

Henry.  IN.... 

0«»en,  IN „ 

Jefferson,  KS.- 

Altogan,  Ml 

Bany.  Ml 

Cass,  Ml 

Ionia.  Ml „ 

Shiawassee,  Ml 
Tuscola,  Ml 

VanBuran.  Ml 

Clinton.  MO 

Cass,  NE 

Caswe«,NC 

Cumtuck.NC 

Harnett,  NO 

Genesee,  NY 

Colun4)iana.  0H„ 
MOfTOW,  OH  ...._.„ 

PreWe.  OH 

Van  Wert.  OH 

Lawrence,  PA..«» 
Cherokee.  SO  — 

Bedford.  VA 

Isle  of  Wight  VA. 

Spotsylvania.  VA. 

Jefferson,  Wl 

Walworth,  W1 

Jefferson,  WV 

Lincoln,  WV 


MSA 


HuntsviHe,  AL 

Sarasota.  FL 

Fort  Pierce,  FL 

Spnngfield,  IL 

St  Louis.  MO-IL 

Peoria,  IL 

Lafayette,  IN 

Anderson,  IN 

Bloomingtort  IN 

Topeka,KS 

Grand  Rapids,  Ml 

Battle  Creek,  Ml 

Benton  Hartxx,  Ml 

Lansing-East  Lansing,  Ml 

Arm  Alter,  Ml 

Flint  Ml 

Saginaw-Bay  City- 
Midland.  Ml 

Kalamazoo.  Ml 

Kansas  City.  KS-MO 

Omaha.  NE 

Danville,  VA 

Norfolk-Wginia  Beach- 
Newport  News,  VA 

FayetteviHe.  NC 

Rochester,  NY 

Beaver  County,  PA 

MansMd.  OH 

Oayton-SpringfieW,  OH 

Lima.  OH 

Beaver  County,  PA 

Greenvilte-Spartanburg, 
SC 

Roanoke,  VA 

Norfoii-Virginia  Beaclv 
Newport  News,  VA 

W/ashington.  DC-MO-VA 

Milwaukee,  Wl 

Washington.  CX>MD-VA 
Charleston,  WV 


Section  1886(d)(8)(C)  of  the  Act 
requires  that  the  effect  of  this  provision 
be  budget  neutral;  that  is,  a  proportional 
adjustment  to  the  standardized  amount 
for  urban  hospitals  would  be  made  to 
ensure  that  total  aggregate  payments 
systemwide  would  be  neither  greater 
nor  less  than  aggregate  payments  to  the 
same  hospitals  absent  this  provision.  In 
addition,  section  1886(d)(8)(C)  of  the  Act 
requires  that  aggregate  payments  to 
those  rural  hospitals  not  aj^ected  by  this 
provision  would  remain  constant.  Thus, 
appropriate  adjustments  to  the 
standardized  amounts  set  forth  in 
Tables  la,  lb.  and  Ic  in  section  IV  of  the 
addendum  to  this  proposed  rule  have 
been  made  to  reflect  Uie  budget 
neutrality  requirement.  For  a  discussion 
of  this  adjustment  see  section  II.A.5.b. 
of  the  addendum  to  this  proposed  rule. 

In  the  conference  report  that 
accompanied  Pub.  L.  100-203,  Congress 
specifled  "that  the  effect  of  this 
provision  shall  be  limited  to  the 
treatment,  for  payment  purposes,  of  the 
hospitals  located  in  quahfying  rural 
coimties;  the  boundaries  and  population 
size  of  the  adjacent  urban  areas  shall 
not  be  altered."  (H.R.  Rep.  No.  495, 100th 


Cong.,  1st  Sess.  532  (1987).)  Accordingly, 
even  though  a  hospital  located  in  a 
qualifying  rural  county  would  be 
deemed  a  part  of  an  adjacent  MSA  for 
payment  purposes,  the  population  of 
that  coimty  would  not  be  included  in  the 
MSA  for  purposes  of  determining 
whether  the  MSA  is  a  large  urban  area 
(that  is,  an  MSA  with  a  population  of  at 
least  1,000,000  or  an  NECMA  with  a 
population  of  at  least  970,000). 

As  noted  above,  other  than  those 
exceptions  required  by  law,  we  have 
made  only  one  exception  to  the  strict 
use  of  MSA  and  NECMA  definitions  in 
identifying  urban  areas.  Under  current 
S  412.63(b)(3),  a  hospital  classified  as 
rural  is  deemed  to  be  urban  and  receives 
the  urban  Federal  payment  amount  if 
the  county  in  which  it  is  located  meets 
the  following  criteria: 

•  At  least  95  percent  of  the  perimeter 
of  the  rural  coimty  is  contiguous  with 
urban  counties. 

•  The  county  was  reclassified  &t>m  an 
urban  area  to  a  niral  area  after  April  20, 
1983. 

•  At  least  15  percent  of  employed 
workers  in  the  county  commute  to  the 
central  county  of  one  of  the  adjacent 
MSAs  or  NECMAs. 

This  provision  was  added  to  the 
regulations  by  the  September  3, 1986 
final  rule  (51  FR  31469)  under  the 
Secretary's  authority  pursuant  to  section 

1886(d)(5)(C)(iii)oftheAct to 

provide  by  regulation  for  such  other 
exceptions  and  adjustments  *  *  *  as 
the  Secretary  deems  appropriate  *  *  *." 

Since  implementation  of  this 
exception,  only  one  hospital  in  one 
county  (Shiawassee,  MI)  has  qualified 
imder  this  provision.  Because  this 
hospital  would  be  deemed  to  be  in  an 
urban  area  under  the  new  statutory 
requirements  in  section  1886(d)(8)(B)  of 
the  Act,  we  believe  there  is  no  reason  to 
retain  our  special  exception  as  set  forth 
in  current  §  412.63(b)(3).  Therefore,  we 
would  eliminate  that  provision  under  the 
Secretary's  authority  in  section 
1886(d)(5)(C)(iii)oftheAct"*  *  *  to 
provide  by  regulation  for  such  other 
exceptions  and  adjustments  *  *  *  as 
the  Secretary  deems  appropriate*  *  *  ." 
That  is,  this  special  rule,  which  was 
authorized  by  the  Secretary,  would  no 
longer  be  deemed  appropriate  because  it 
has  been  effectively  included  in  a 
statutory  requirement 

3.  Multicampus  Hospitals 

Some  hospitals  receiving  payment 
under  the  prospective  payment  system 
are  multicampus  hospitals;  that  is,  they 
consist  of  two  or  more  separately 
located  inpatient  hospital  facilities.  We 
have  received  inquiries  concerning  how 
we  determine  the  prospective  payment 


rate  for  these  hospitals  when  ttie  various 
individual  hospital  facilities  are  located 
in  areas  with  different  pros];>ective 
payment  rates  or  wage  indexes. 

Section  1886(c)(3)(D)  of  the  Act  as 
amended  by  section  4002(c)(1)(D)  of  Pub. 
L 100-203  provides  that  prospective 
payment  rates  are  established  "for 
hospitals  located  *  *  *  in  a  large  urban 
area  or  other  urban  area  *  *  *  "  and 
"for  hospitals  located  in  a  rural  area 
*  *  *  ."  That  is,  the  prospective 
payment  rate  is  based  on  the  geographic 
location  of  the  hospital  at  which  the 
discharge  occurs  rather  than  on  any 
other  location,  such  as,  for  example,  the 
location  of  the  headquarters  of  the 
multicampus  facility  that  owns  and 
operates  the  various  individual  hospital 
facihties,  or  the  location  of  the  main 
hospital  facility.  Therefore,  we  would 
amend  9  412.63  to  provide  that  a 
multicampus  hospital  that  qualifies  as  a 
single  provider  must  be  paid  prospective 
payment  rates  that  are  determined  by 
the  geographic  location  of  each 
individual  hospital  facility  within  the 
multicampus  hospital. 

D.  Establishment  of  a  Regional  Floor 
(Section  412.70) 

Section  4002(d)  of  Pub.  L 100-203 
amended  section  1886(d)(l)(A)(iii)  of  the 
Act  to  establish  a  "regional  floor"  for 
the  prospective  payment  rate  applicable 
to  a  hospital.  In  accordance  with  this 
section,  hospitals'  payments  are  based 
on  the  greater  of  the  national  average 
standardized  amount  or  the  sum  of  85 
percent  of  the  national  average 
standardized  amount  and  15  percent  of 
the  average  standardized  amount  for  the 
Census  region  in  which  they  are  located. 
This  provision  is  effective  for  discharges 
occurring  on  or  after  April  1, 1988  and 
before  October  1, 1990  and  was 
described  in  the  April  5, 1988  notice  at 
53  FR  11134. 

In  implementing  this  provision  and 
determining  which  regions  qualify  for 
the  regional  floor,  we  compared  the  total 
of  the  labor-related  and  non-labor- 
related  portions  of  each  standardized 
amount  in  each  region  with  the  total  of 
the  labor-related  and  non-labor-related 
portions  of  the  national  standardized 
amount.  In  structuring  the  comparison  in 
this  way,  we  are  following  the  .■ 

explication  of  this  provision  contained  '^ 
in  the  Conference  Committee  Report       ' 
accompanying  Pub.  L  100-203  (H.R.  Rep. 
No.  495,  lOOth  Cong.,  1st  Sess.  525 
(1987)). 

Based  on  the  updated  payment  rates 
published  in  the  April  5, 1988  notice,  we 
determined  that  for  discharges  occurring 
on  or  after  April  1. 1988  and  before 
October  1. 19iB8.  rural  hospitals  in 
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Census  regions  I,  II,  m,  and  IV  and 
hospitals  in  large  urban  areas  and  other 
urban  areas  in  Census  regions  I  and  IV 
will  receive  greater  payments  using  the 
national/regional  blend  than  the 
national  average  standardized  amount. 
Therefore,  for  discharges  occurring  on  or 
after  April  1, 1988  and  before  October  1, 
1988,  the  Federal  portion  of  the  payment 
for  these  hospitals  is  comprised  of  85 
percent  of  the  national  average 
standardized  amount  and  15  percent  of 
the  applicable  regional  average 
standardized  amount  rather  than  100 
percent  of  the  national  average 
standardized  amount 

Based  on  the  updated  payment  rates 
proposed  in  this  notice,  we  have 
determined  that  there  is  no  change  to 
the  areas  for  which  the  regional  floor  is 
applicable.  That  is,  for  discharges 
occurring  on  or  after  October  1, 1988  and 
before  October  1, 1989,  rural  hospitals  in 
regions  I,  II,  m,  and  IV  and  hospitals  in 
large  urban  areas  and  other  uj'ban  areas 
in  regions  I  and  IV  would  receive  greater 
payments  using  the  national/regional 
blend  than  the  national  average 
standardized  amount  Therefore,  for 
discharges  occurring  on  or  after  October 
1, 1988  and  before  October  1, 1989,  the 
Federal  portion  of  the  payment  for  these 
hospitals  would  be  comprised  of  85 
percent  of  the  national  average 
standardized  amoimt  and  15  percent  of 
the  applicable  regional  average 
standardized  amotmt  rather  than  100 
percent  of  the  national  average 
standardized  amount 

As  part  of  this  proposed  rule,  we 
would  amend  S  412.70  to  implement  the 
provisions  of  section  1886(d)(l)(A)(iii)  of 
the  Act. 

E.  Payment  for  Outlier  Cases  (Sections 
412.82  and  412.84) 

Section  1886(d)(5)(A)  of  tiie  Act 
requires  that  in  addition  to  the  basic 
prospective  payment  rates,  pajmients 
must  be  made  to  hospitals  for  atypical 
cases  known  as  "outliers".  These  are 
cases  that  have  either  an  extremely  long 
length  of  stay  or  extraordinarily  high 
costs  when  compared  to  the  other 
dischai^es  classified  in  the  same  DRG. 

Section  1886(d)(5)(A)(iii)  of  the  Act 
specifies  that  the  outiier  payments 
should  approximate  the  marginal  cost  of 
care  beyond  the  outlier  threshold.  In  the 
September  1, 1983  interim  final  rule,  we 
established  the  ratio  of  marginal  cost  to 
average  cost  at  60  percent  (48  FR  39776). 
Therefore,  the  regulations  (SS  412.82  and 
412.84)  currently  provide  that  the 
payment  for  outiier  cases  is  based  on  a 
60  percent  marginal  cost  factor. 

For  day  outiiers,  an  additional  per 
.  diem  payment  is  made  for  each  covered 
day  of  cAre  beyond  the  length  of  stay 


threshold.  The  per  diem  payment  is 
equal  to  60  percent  of  the  average  per 
diem  Federal  rate  for  the  DRG,  which  is 
calculated  by  dividing  the  wage- 
adjusted  Federal  rate  for  the  DRG  by  the 
geometric  mean  length  of  stay  for  the 
DRG.  This  amount  is  multiplied  by  the 
applicable  Federal  blend  percentage. 
After  the  end  of  the  transition  period, 
the  Federal  portion  is  100  percent  of  the 
payment  rate  except  for  sole  community 
hospitals,  which  continue  to  receive 
payment  equal  to  75  percent  of  the 
hospital-specific  portion  and  25  percent 
of  the  Federal  regional  portion. 

For  cost  outiiers,  the  additional 
payment  is  equal  to  60  percent  of  the 
difference  between  the  hospital's 
charges  for  the  discharge,  adjusted  to 
cost,  and  the  cost  threshold.  We 
currently  determine  the  cost  of  the 
discharge  to  be  equal  to  66  percent  of 
the  billed  charges  for  covered  services 
based  on  the  average  ratio  of  operating 
costs  to  charges  for  Medicare  discharges 
nationwide.  The  resulting  cost  estimate 
is  further  adjusted  to  exclude  an 
estimate  of  indirect  medical  education 
costs  and  payments  to  hospitals  that 
serve  a  disproportionate  share  of  low- 
income  patients.  As  with  day  outliers, 
the  resulting  amount  is  then  multiplied 
by  the  applicable  Federal  blend 
percentage. 

Our  analysis  indicates  that  while  our 
payment  policy  for  outliers  effectively 
reduces  the  risk  faced  by  hospitals  in 
treating  cases  that  are  outside  the 
normal  range  of  cases  in  terms  of 
duration  or  costliness,  additional 
compensation  would  be  justified  for  the 
most  expensive  cases,  particularly  those 
long-stay  cases  with  extremely  high 
costs.  On  the  other  hand,  some  cases 
that  currently  quahfy  for  additional 
payment  as  day  outiiers  are  not 
extraordinarily  costiy. 

In  the  lune  10, 1987  proposed  rule  (at 
52  FR  22089),  we  proposed  to  make  two 
changes  to  the  outiier  regulations  in 
ord^r  to  more  adequately  compensate 
hospitals  for  outlier  cases.  First,  we 
proposed  that  a  marginal  cost  factor  of 
80  percent  be  applied  to  the  most 
expensive  outlier  cases  (that  is,  all 
outiier  cases  exceeding  the  cost 
threshold).  Thus,  outlier  payment  for 
these  cases  would  be  equal  to  80  percent 
of  the  difference  between  the  adjusted 
charges  for  the  case  and  the  cost 
threshold.  Second,  we  proposed  that 
outlier  payment  for  cases  with  lengths  of 
stay  exceeding  the  day  threshold  and  - 
adjusted  charges  exceeding  the  cost 
threshold  also  be  equal  to  80  percent  of 
the  difference  between  the  adjusted 
charges  for  the  cas^  and  the  cost 
threshold. 


In  the  September  1, 1987  final  rule  (52 
FR  33048),  we  discussed  the  pubUc 
comments  received  in  response  to  the 
proposed  changes  in  the  payment  policy 
for  outiier  cases  and  our  decision  to 
delay  implementation  of  any  changes  to 
that  policy.  While  most  commenters 
supported  an  outlier  policy  that  pays  a 
higher  fi-action  of  outlier  payments  for 
extremely  costiy  cases,  many  were 
concerned  about  the  impact  of  the 
proposed  changes  and  recommended 
that  changes  in  the  outiier  policy  be 
delayed  imtih  further  study  could  be 
completed.  The  areas  of  particular 
concern  were  the  continued  use  of  a 
national  average  cost-to-charge  ratio  to 
pay  cost  outliers  and  the  negative 
impact  of  the  proposed  outiier  policy  on 
certain  groups  of  hospitals,  such  as 
teaching  and  small  rural  hospitals. 

Given  the  concerns  expressed  by 
commenters.  we  decided  to  delay 
implementation  of  any  changes  to  the 
outiier  payment  policy.  We  continued 
our  research  on  the  impact  of  using  a 
national  cost-to-charge  ratio  in 
computing  cost  outlier  payments.  In 
addition,  in  our  ongoing  analyses  of 
outiier  payments,  we  have  investigated 
numerous  options  for  changing  the  way 
that  outlier  cases  are  defined  and  outiier 
payment  is  determined.  We  have 
developed  a  proposed  outlier  policy  that 
we  believe  would  reduce  the  risks  to 
hospitals  for  the  most  expensive  cases. 
Given  the  nimiber  of  changes  we  are 
proposing  and  their  intended  effects,  we 
are  particularly  interested  in  soliciting 
comments  on  our  proposed  outlier  policy 
and  the  degree  to  which  specific 
features  of  it  are  likely  to  reduce 
financial  risk  associated  with  extremely 
atypical  cases.  We  are  proposing  the 
following  changes  to  the  outlier  policy  to 
be  effective  for  discharges  on  or  after 
October  1, 1988.  We  would  amend 
SS  412.82  and  412.84  and  add  a  new 
S  412.86  to  implement  these  changes. 

1.  Marginal  Cost  Factor  for  Cost  Outiiers 

We  are  proposing  to  pay  cost  outlier 
cases  at  a  marginal  cost  factor  of  80 
percent  of  adjusted  charges  beyond  the 
cost  outlier  threshold  (except  for  bum 
outlier  cases,  which  are  being  paid  using 
a  marginal  cost  factor  of  90  percent  for 
discharges  occurring  on  or  after  April  1. 
1988  and  before  October  1, 1989,  as 
explained  below). 

We  previously  proposed  this  change 
in  the  June  10, 1987  proposed  rule  (52  FR 
22090)  as  part  of  our  earlier  proposal  to 
revise  outlier  payment  policy.  As 
indicated  at  that  time,  our  research  has 
shown  that  a  higher  marginal  cost  factor 
for  cost  outliers  would  result  in  more 
appropriate  outlier  payments  for 


19514 


Federal  Ragigter  /  Vol.  S3.  No.  103  /  Ftiday.  May  27.  1988  /  Proposed  Rnles 


a  typically  expensive  cases.  In 
particular,  we  have  found  that  the 
estimated  loss  per  case  is  higher  for  cost 
outliers  than  for  day  outliers.  This 
finding  leads  us  to  conclude  that  the 
current  marginal  cost  factor  of  60 
percent  is  too  low  for  cost  outliers. 
Further,  we  have  found  that  increasing 
the  marginal  cost  factor  for  cost  outlier 
effectively  targets  a  higher  proportion  of 
outlier  payments  to  the  most  costly 
cases,  thus  reducing  the  financial  risk 
faced  by  hospitals  under  the  prospective 
payment  system.  Since  thexeduction  of 
this  risk  is  one  of  the  major  objectives  of 
outlier  payment,  a  higher  mar^nal  cost 
factor  for  cost  outliers  is  strongly 
supported  by  these  findings. 

Accordingly,  for  discharges  occurring 
on  or  after  October  1, 1988.  we  are 
proposing  to  set  the  marginal  cost  factor 
for  cost  outlier  cases  at  80  percent  of 
adjusted  charges  beyond  the  cost  outlier 
threshold.  Based  on  our  research  to 
date,  we  believe  that  this  revised 
marginal  cost  factor  would  result  in 
more  accurate  payment  for  the  marginal 
cost  of  cost  outliers  and  more  adequate 
compensation  to  hospitals  treating  the 
most  costly  outlier  cases. 

2.  Higher  of  Day  or  Cost  Outlier 
Payment 

In  addition,  for  those  day  outlier  cases 
that  have  adjusted  charges  exceeding 
the  cost  threshold,  we  propose  to  make 
outlier  payment  equal  to  the  greater  of 
60  percent  of  the  per  diem  Federal  rate 
for  each  day  beyond  the  length  of  stay 
threshold  or  80  percent  of  the  difference 
between  adjusted  charges  and  the  cost 
threshold. 

We  currently  pay  even  the  most 
expensive  day  outheis  at  a  per  diem 
amount  that  is  based  on  the  average 
payment  for  all  discharges  assigned  to 
that  DRG.  For  some  of  the  cases  that 
currently  qualify  as  day  outliers,  the  per 
diem  rate  paid  does  not  adequately 
compensate  the  hospital  for  its  marginal 
costs.  This  is  especially  true  for  day 
outHer  cases  with  extremely  high  costs, 
for  which  the  daily  costs  may  vastly 
exceed  the  day  outlier  per  diem  and  for 
which  that  daily  difference  is  multiplied 
by  a  long  length  of  stay.  Indeed,  when 
day  outliers  are  separated  into  two 
categories — those  exceeding  the  length 
of  stay  threshold  but  not  the  cost 
threshold,  and  those  exceeding  both 
thresholds — the  estimated  loss  per  case 
for  the  most  expensive  day  outiien 
(those  also  exceeding  the  cost  threshold) 
substantially  exceeds  that  for  the  less 
expensive  day  outliers  (those  that  do  not 
exceed  the  cost  threshold). 

In  order  to  rectify  this  situation,  we 
are  proposing  that  for  the  most 
expensive  day  outlier  cases  (that  is, 
those  that  also  meet  the  cost  outlier 
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criterion)  we  would  pay  the  case  an 
amount  equal  to  80  percent  of  adjusted 
charges  beyond  the  cost  outlier 
threshold,  if  that  amount  exceeds  the 
amount  that  would  be  paid  using  the 
day  outlier  methodology,  on  the  errands 
that  the  marginal  cost  for  these  cases 
appears  to  exceed  the  per  diem  Federal 
rate  that  they  are  cuirentiy  paid. 

We  had  previously  recommended 
using  the  cost  outlin  payment 
methodology  for  all  cases  that  exceeded 
both  the  length  of  stay  and  the  cost 
thresholds.  However,  this  could  result  in 
reduced  outlier  payments  for  cases  that 
barely  "cross"  the  cost  threshold  after 
exceeding  the  length  of  stay  threshold 
by  a  large  margin.  We  believe  that 
adjusted  charges  are  a  more  accurate 
indicator  of  exceptional  cost  than  is 
length  of  stay;  however,  in  light  of  the 
response  to  our  proposal  last  year,  we 
believe,  pending  conclusive  results  and 
evidence  on  the  behavioral  response  to 
the  other  changes  that  we  have 
proposed,  that  it  would  be  more 
appropriate  to  shift  gradually  toward 
reliance  on  adjusted  charges  as  the 
measure  of  atypicality.  Consequently,  so 
as  not  to  reduce  payments  to  day  outlier 
cases  as  they  cross  the  cost  threshold, 
we  are  proposing  to  pay  for  any  case 
that  qualifies  as  both  a  day  and  a  cost 
outlier  according  to  the  methodology 
that  results  in  the  higher  outlier  payment 
for  the  case. 

3.  Hospital-Specific  Cost-to-Charge 
Ratios 

We  are  proposing  to  use  hospital- 
specific  cost-to-charge  ratios  to  adjust 
charges  for  the  purpose  of  computing 
cost  outlier  payments.  The  use  of 
hospital-specific  cost-to-charge  ratios 
should  greatly  enhance  the  acciu-acy 
with  which  outlier  cases  are  identified 
and  outlier  payments  are  computed, 
since  there  is  wide  variation  among 
hospitals  in  these  cost-to-charge  ratios. 
Also,  as  indicated  in  the  September  1, 
1987  final  rule  (52  FR  33048),  our 
preliminary  studies  concerning  the  use 
of  a  national  oost-to-charge  ratio  for 
computing  cost  cntiier  payments  soggest 
that,  in  general,  the  types  of  hospitals 
that  have  high  profits  per  case  under  the 
basic  rates  have  lower  cost-to-charge 
ratios  than  do  the  types  of  hospitals  that 
have  lower  profits  per  case  ander  the 
basic  rates.  This  eieans  that  use  of  the 
national  cost-to-charge  ratio  to  compote 
cost  outtier  payments  results  in  a 
transfer  of  payments  to  hospitals  that 
are  doing  well  from  faoepitals  that  are 
doing  less  well  The  magnituda  of  this 
effect  has  been  limited  to  date  becaoae 
cost  oatliers  have  aooowited  for  only  IS 
to  20  percent  of  all  outfier  payments  and 
because  outlier  payments  have  only 
been  made  on  the  Federal  portion  of 


payments.  However,  as  noted  by  many 
of  the  commenters  on  last  year's 
proposal,  the  increased  emphasis  on 
cost  in  computing  outlier  payments 
heightens  the  need  to  use  reasonably 
reliable  factors  to  estimate  costs  from 
charges.  Therefore,  we  believe  the  use 
of  hospital-specific  cost-to-charge  ratios 
is  essential  to  ensure  that  outlier 
payments  are  made  for  cases  that  have 
extraordinarily  high  costs,  and  not 
merely  high  charges. 

Because  of  a  number  of  administrative 
and  data  problems,  we  were  not  able  to 
implement  hospital-specific  cost-to- 
charge  ratios  for  FY  1988.  However,  we 
have  resolved  these  problnns  and 
believe  we  currently  have  the  capability 
to  accurately  compute  hospital-specific 
cost-to-charge  ratios  both  for  payment 
purposes  and  for  estimating  outlier 
payments  in  order  to  establish 
thresholds. 

A  cost-to-charge  ratio  would  be 
computed  for  eadi  hospital  by  the 
intermediary  using  cost  data  fi^m  the 
hospital's  latest  settled  cost  report  and 
charge  data  for  the  same  period  from  the 
billi^  file  maintained  by  the 
intermediary.  The  intermediary  would 
compute  the  hospital-specific  cost-to- 
charge  ratios  based  on  the  ratio  that 
follows: 

Medicare  Operating  Cost  (htnn  cost 
report] 


Medicare  Covered  Charge  (from  billing 
file) 

For  hospitals  that  have  not  yet  filed 
their  first  Medicare  cost  report  widi 
their  fiscal  intermediary  or  for  which  the 
intermediary  is  unable  to  compute  a 
reasonable  cost-to-charge  ratio,  we 
computed  statewide  average  cost-to- 
charge  ratios  for  urban  hospitals  and  for 
rural  hospitals,  which  appear  in  Table  8 
of  section  IV  of  the  addendum  to  this 
proposed  role.  These  average  ratios 
wouU  be  used  to  calculate  cost  outlier 
payments  for  those  hospitals  for  which 
the  intermediary  computes  cost-to- 
charge  ratioB  lower  tlwn  0.38  or  greater 
than  1.24.  This  range  represents  iJO 
standard  deviations  (phis  or  minus]  from 
the  mean  of  the  h)g  di^tribation  of  cost- 
to-chaige  ratios  for  all  hospitals  (0.87). 
We  bdieve  diat  ratios  faJlfrig  outside 
this  range  are  unreasonable,  in  that  they 
are  probably  due  to  faulty  data  reporting 
or  entry,  and  sfaoold  not  be  used  to 
identify  and  pay  for  cost  outliers. 

Hospital-specific  cost-to-charge  ratios 
would  be  computed  annually  before  tfie 
beginning  of  each  Federal  fiscal  year, 
based  on  each  ho^tal's  latest  settled 
cost  report.  The  hitennediary  would 
enter  fte  appropriate  ratio  for  each 
hospital  into  the  PRICER  program  used 


by  the  intermediary  to  calculate 
payments  and  would  be  used  for 
discharges  occurring  during  that  Federal 
fiscal  year.  We  intend  to  issue  to 
intermediaries  more  specific  instructions 
for  computing  and  appljring  hospital- 
specific  cost-to-charge  ratios. 

We  would  continue  our  policy  that 
cost  outlier  payments  would  be  final 
and  not  subject  to  recalculation  based 
on  later  data  that  would  affect  the 
hospital-specific  cost-to-charge  ratios, 
indirect  medical  education  adjustment 
factors,  or  disproportionate  share 
adjustment  factors.  This  policy  was  first 
set  forth  in  the  September  1. 1983  final 
rule  (48  FR  39779)  and  at  that  time 
codified  at  {  405.454(m)(5).  This  section 
was  subsequently  redesignated  as 
S  413.64(k)(l)(ii)  in  a  final  rule  with 
comment  period  published  on 
September  30, 1986  (51  FR  34790). 
However,  in  a  final  rule  with  comment 
period  published  on  January  21, 1988  (53 
FR  1621).  when  this  section  was  further 
redesignated  as  S  412.116(e).  we 
inadvertently  deleted  from  that  section 
the  sentence  that  specified  that  outlier 
payments  are  based  on  submitted  bills 
'  and  represent  final  payment.  As  a  part 
of  this  proposed  rule,  we  are  correcting 
that  paragraph  to  include  the  deleted 
sentence. 

4.  Outlier  Thresholds  and  Size  of  the 
Outlier  Pool 

As  explained  above,  section 
1886(d)(5)(A)  of  the  Act  requires  that,  in 
addition  to  the  basic  prospective 
payment  rates,  payments  must  be  made 
for  discharges  involving  day  outliers  and 
may  be  made  for  cost  outliera.  Section 
1886(d)(3)(B)  of  the  Act  correspondingly 
requires  that  the  standardized  amounts 
be  reduced  by  the  proportion  of 
estimated  total  DRG  payments 
attributable  to  estimated  outlier 
payments.  Furthermore,  section 
1886(d)(5)(A)(iv)  of  the  Act  directs  that 
outlier  payments  may  not  be  less  than 
five  percent  nor  more  than  six  percent  of 
total  payments  projected  to  be  made 
based  on  the  prospective  payment  rates 
in  any  year. 

In  file  September  1, 1987  final  nde,  we 
set  the  outlier  thresholds  so  as  to  result 
in  estimated  outlier  payments  equal  to 
five  percent  of  total  prospective 
payments  (that  is.  estimated  outlier 
payments  plus  regular  prospective 
payments  per  discharge,  excluding 
indirect  medical  education  payments 
and  disproportionate  share  hospital 
payments)  for  FY  1988  (52  FR  33065). 
These  same  thresholds  were  estimated 
to  result  in  outlier  payments  of  5.1 
percent  of  total  DRG  payments  based  on 
the  rates  as  updated  for  discharges 
occurring  on  or  after  April  1. 1988  and 


adjusted  to  reflect  the  use  of  a  90 
percent  marginal  cost  factor  for  bum- 
related  outliera.  The  urban  and  rural 
outlier  offsets  averaged  out  to  produce 
this  5.1  percent  outlier  "pool". 

Section  1886(d)(3)(B)  of  the  Act 
requires  that,  effective  with  discharges 
occurring  on  or  after  October  1, 1988, 
each  national  and  regional  standardized 
amount  be  reduced  for  hospitals  located 
in  urban  areas  and  for  hospitals  located 
in  rural  areas  based  on  the  estimated 
proportion  of  total  DRG  payments 
attributable  to  outlier  payments  for 
hospitals  in  urban  areas  and  for 
hospitals  in  rural  areas,  respectively. 
Consequentiy,  instead  of  the  uniform 
five  percent  reduction  factor  applying 
equally  to  all  the  standardized  amounts, 
there  are  now  two  separate  reduction 
factora,  one  applicable  to  the  urban 
national  and  regional  standardized 
amounts  and  the  other  applicable  to  the 
rural  national  and  regional  standardized 
amounts.  Rates  for  urban  hospitals, 
which  are  projected  to  receive  outlier 
payments  in  excess  of  five  percent  of 
total  DRG  payments,  are  reduced  by 
that  larger  percentage  (instead  of  by  five 
percent).  Rates  for  rural  hospitals,  which 
are  projected  to  receive  outlier 
payments  of  less  than  five  percent  of 
total  DRG  payments,  are  reduced  by  the 
lower  percentage  (instead  of  by  five 
percent). 

Under  section  1886(d)(5)(A)(iv)  of  the 
Act.  we  are  proposing  to  continue  to  set 
the  outlier  thresholds  so  as  to  result  in 
estimated  outiier  payments  equal  to  five 
percent  of  total  prosp>ective  payments. 
This  requires,  for  FY  1989,  that  the  day 
outlier  threshold  be  set  at  the  lesser  of 
24  days  or  3.0  standard  deviations  and 
the  cost  outlier  threshold  at  the  greater 
of  2.0  times  the  prospective  payment 
rate  for  the  DRG  or  $27,000.  These 
thresholds  would  result  in  estimated 
outlier  payments  equaling  five  percent 
of  total  prospective  payments. 

While  similar  to  ProPAC's 
recommendation  that  thresholds  be 
adjusted  so  that  40  to  50  percent  of 
outlier  payments  would  be  paid  as  cost 
outiiers,  the  proposed  thresholds  would 
result  in  a  somewhat  greater  emphasis 
on  the  cost  outlier  methodology, 
accounting  for  60  percent  of  outiier 
payments.  (The  previous  payment  split 
was  approximately  85  percent  day 
outliers  and  15  percent  cost  outliera.) 
This  shift  is  consistent,  however,  with 
ProPAC's  recommendation  that  there  be 
greater  emphasis  on  cost  rather  than 
length  of  stay  as  a  criterion  for  paying 
for  outliera,  and  is  also  reflective  of  an 
80  percent  marginal  cost  factor  for  cost 
outiiera,  rather  than  the  60  percent 
factor  used  by  ProPAC.  Also,  in  view  of 


the  fact  that  compared  to  current 
thresholds,  the  increase  in  the  proposed 
cost  threshold  is  already  triple  the 
increase  in  the  proposed  day  threshold, 
we  decided  not  to  raise  the  cost 
threshold  further  as  would  have  been 
necessary  to  hold  to  50  percent  the 
proportion  of  ouUier  payments  made  on 
the  basis  of  the  cost  methodology. 

Our  overriding  goal  in  modifying 
outlier  payment  policy  is  to  afford 
hospitals  better  financial  protection 
against  the  risks  of  extremely  costiy 
cases.  Based  on  our  research  findings 
that  adjusted  charges  are  a  better 
measure  of  costiiness  than  length  of 
stay,  paying  all  outlier  cases  exceeding 
the  cost  threshold  using  the  cost  outiier 
methodology  would  be  the  simplest  way 
to  achieve  that  goal. 

In  light  of  the  reaction  to  our  proposal 
to  implement  such  a  policy  last  year, 
however,  we  decided  a  more  gradual 
shift  toward  use  of  the  cost  outiier 
methodology  was  in  order,  so  as  to 
avoid  the  occurrence  of  cases  in  which 
there  are  sharp  reductions  in  payments 
for  day  outiier  cases  as  their  costs 
barely  exceed  the  cost  threshold.  This 
"notch  effect,"  which  also  occura  under 
the  current  policy  when  extremely 
expensive  cases  cross  the  length  of  stay 
threshold,  is  perceived  as  unfair  and 
may  create  undersirable  incentives  for 
hospitals  treating  these  cases.  Hence, 
we  are  proposing  to  pay  day  outiiera 
exceeding  the  cost  threshold  on  the 
basis  of  the  methodology  that  generates 
the  higher  payment.  However,  this 
policy  would  result  in  higher  payment 
for  many  outlier  cases  (those  for  which 
payments  using  the  cost  outiier 
methodology  are  lower  than  payments 
using  the  day  outiier  methodology),  and 
thus  requires  that  the  thresholds  be 
increased  beyond  those  that  would  have 
been  set  under  either  a  continuation  of 
the  current  policy  or  a  policy  of  paying 
expensive  day  outliera  (those  whose 
costs  exceed  the  cost  outiier  threshold) 
using  the  cost  outlier  methodology,  as 
proposed  last  year. 

The  substantial  increases  in  both  the 
day  and  the  cost  outher  thresholds  stem 
not  only  from  the  combined  effects  of  all 
the  proposed  changes  to  outlier  payment 
policy  set  forth  above,  but  also  from 
continued  slight  increases  in  the 
Medicare  length  of  stay  and  hospital 
charge  increases  in  excess  of  the 
hospital  market  basket  increase.  Based 
on  the  most  recent  billing  data  available 
(FY  1987  MEDPAR),  we  now  estimate 
that  the  current  outiier  thresholds  may 
result  in  outlier  payments  equal  to 
almost  5.5  percent  of  total  DRG 
payments.  This  result  suggests  that  the 
current  outiier  thresholds  ere  too  low. 
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We  note,  consequently,  that  even  if  we 
were  proposing  not  to  modify  outlier 
payment  policy  but  only  to  update  the 
day  and  cost  thresholds  based  on  the  FY 
1987  MEDPAR  data  and  on  updated 
jiatiooal  cost-to-charge  ratio  of  0.63,  the 
revised  thresholds  for  FY  1969  would  be 
the  lesser  of  21  days  (an  increase  of 
three  days)  or  2.0  standard  deviations 
for  day  outliers  and,  for  cost  outliers,  the 
greater  of  $19,000  (an  increase  of  $5,000) 
or  2.0  times  the  Federal  prospective 
payment  rate.  These  thresholds  would 
be  necessary  to  ensure  that  estimated 
outlier  pajrnents  are  neither  more  nor 
less  than  the  five  percent  of  total 
Federal  DRG  payments  (including 
outher  payments)  as  reflected  in  the 
rates  and,  accordingly,  should  be  used 
as  the  basis  for  comparison  of  the 
proposed  thresholds  and  policy. 

By  comparison,  if  the  only  change  in 
outlier  policy  were  to  pay  the  greater  of 
day  or  cost  outlier  payments  using  a 
marginal  cost  factor  of  60  percent  or 
both,  as  ProPAC  recommended,  the 
thresholds  for  FY  1989  would  have  had 
to  be  increased  to  the  lesser  of  22  days 
or  3.0  standard  deviatidns  for  day 
outliers  and  the  greater  of  $23,000  or  2.0 
times  the  Federal  prospective  payment 
rate  for  cost  outliers. 

Alternatively,  using  the  cost  outlier 
methodology,  with  an  80  percent 
marginal  cost  factor,  to  pay  for  all 
expensive  day  outliers  (those  that  also 
meet  the  cost  outlier  criteria),  as  we 
proposed  last  year,  would  require 
thresholds  of  24  days,  or  3.0  standard 
deviations  for  day  outliers  and  $23,000 
or  2.0  times  the  Federal  rate  for  cost 
outliers. 

Finally,  the  combination  of  an  80 
percent  marginal  cost  factor  in  the  cost 
outlier  methodology  and  payment  of 
expensive  day  outliers  using  the 
methodology  that  yields  the  higher 
outlier  payment  pushes  the  thresholds  to 
the  lesser  of  24  days  or  3.0  standard 
deviations  for  day  outliers  and  the 
greater  of  $27,000  or  2.0  times  the 
Federal  prospective  payment  rate  for 
cost  outliers.  We  note  that  the  shift  from 
2.0  to  3.0  standard  deviations  for  the  day 
outlier  threshold  was  motivated  by  a 
desire  to  keep  the  fixed  number  of  days 
as  low  as  possible.  In  addition,  this 
change  had  virtually  uniform 
distributive  effects  across  all  groups  of 
hospitals,  either  by  type  or  by 
geographic  location.  Had  we  continued 
to  use  2.0  standard  deviations  in  our 
proposed  policy,  the  fixed  number  of 
days  would  have  had  to  increase  to  30 
days. 

The  proposed  outlier  adjustment 
factors  for  FY  1989  are  as  follows: 


Outlier  Reduction  Factors 


\Mbm 


Rural 


.9781 


These  proposed  outlier  thresholds  and 
reduction  factors  apply  to  hospitals 
located  in  the  fifty  states  and  die 
District  of  Columbia  as  well  as  to 
hospitals  located  in  Puerto  Rico. 

ProPAC  agrees  with  us  that  the  outlier 
payment  poHcy  should  be  refined  to 
better  protect  hospitals  from  the  risk  of 
extremely  costly  cases 
(Recommendation  18).  Our  proposed 
changes  are  also  consistent  with 
ProPAC's  recommendations  to  pay  day 
outliers  exceeding  the  cost  threshold  on 
the  basis  of  the  greater  of  the  day  or  the 
cost  outlier  amounts  and  to  utilize 
hospital-specific  cost-to-charge  ratios 
for  identifying  and  paying  cost  outliers. 

We  are  not,  however,  adopting 
ProPACs  recommendation  to  increase 
the  outher  pool  from  five  percent  to  the 
maximum  six  percent  allowed  under  the 
law.  In  light  of  the  numerous  outlier 
policy  changes  that  we  are  already 
proposing,  we  believe  that  it  is  desirable 
to  maintain  a  five-percent  outlier 
reserve  at  this  time,  because  it  allows 
proportionately  greater  payment  for 
tjrpical  cases.  Increasing  the  aggregate 
outlier  reduction  to  six  percent  would 
result  in  less  payment  to  all  hospitals  for 
the  vast  majority  of  cases,  which 
involve  neither  exceptionaUy  long  nor 
costly  stays.  While  benefiting  facilities 
with  a  greater  incidence  of  outliers,  it 
penalizes  those  hospitals  with  relatively 
few  outlier  cases.  Furthermore,  our 
research  shows  only  a  marginal 
reduction  in  risk  associated  with  moving 
to  a  six-peroent  outlier  reserve.  We 
would  be  interested  in  comments  on  die 
appropriate  size  of  the  outlier  pool. 

We  note  that  ProPAC  has  also 
recommended  diat  a  corrective 
adjustment  be  made  if  outlier  pdjrments 
in  a  year  are  different  from  the  amount 
financed  by  the  offsets  to  die  urban  and 
rural  rates,  in  lig^t  of  our  estimate  that 
oudier  payments  in  FY  1968  will  be 
about  5.5  percent  of  total  prospective 
payments,  as  compared  to  a  5.1  percent 
oudier  pool,  adopting  this 
recommendation  would  result  in  a  0.4 
percent  reduction  to  the  standardized 
amounts.  Since  the  update  factor 
applied  to  the  standardized  amounts  is 
prescribed  by  law,  we  have  no  authority 
to  make  such  an  adjustment.  Moreover, 
as  we  have  explained  in  previous 
prospective  payment  rules  (50  FR  35706, 
51  FR  31523,  and  52  FR  33047),  we 
believe  that  we  have  consistendy  met 
our  statutory  obligation  under  sections 


1886(d)(3)(B)  and  1886(d)(5)(A)(iv)  of  die 
Act  to  ensure  that  the  rate  offsets  used 
to  finance  outlier  payments  were  equal 
to  the  estimated  proportion  of  total 
prospective  pajmients  that  were 
expected  to  be  additional  payments  for 
outliers,  and  that  the  thresholds  be  set 
so  as  to  yield  oudier  payments  of  five  to 
six  percent  of  estimated  total  DRG- 
based  payments.  We  have  consistently 
used  the  most  recent  Medicare 
discharge  data  available  to  estimate 
total  prospective  payments  and  outlier 
payments  as  a  percentage  thereof.  Any 
discrepancy  between  the  estimated 
oudier  payment  proportion  (which  is,  in 
turn,  equal  to  a  weighted  average  of  the 
urban  and  rural  outlier  offsets)  and  the 
actual  outlier  payment  proportion  is 
attributable  entirely  to  behavioral  and 
other  changes  that  we  are  unable  to 
predict  and  that  affect  length  of  stay  and 
hospital  charges  between  the  year  from 
which  data  is  used  to  estimate  outlier 
payments  and  total  prospective 
payments  and  the  year  for  which  the 
payment  rates  and  outlier  thresholds  are 
applicable. 

5.  Differential  Urban  and  Rural 
Thresholds 

Under  current  policy,  the  same  oudier 
thresholds  are  appUcable  to  urban  and 
rural  hospitals.  Since  rural  hospitals 
generally  have  less  complex  and  costly 
cases,  they  have  fewer  outlier  cases. 
Presendy.  only  2£  percent  of  payments 
to  rural  hospitals  are  additional 
payments  for  outlier  cases.  Although 
rural  hospitals  have  a  smaller  outlier 
pool  (and  higher  payments  for  typical 
cases),  this  means  that,  as  a  proportion 
of  total  prospective  payments,  they 
receive  less  outlier  protection  than  do 
urban  hospitals.  At  the  same  time,  rural 
hospitals  have  fewer  inpatient  cases 
and,  as  a  result,  are  more  vuhierable  to 
large  losses  on  individual  cases. 
Moreover,  an  expensive  oudier  case  has 
a  greater  financial  effect  on  a  small  rural 
hospital  than  on  the  average  urban 
hospital. 

In  order  to  provide  additional  outlier 
protection  to  rural  hospitals,  we 
considered  establishing  lower 
thresholds  for  rural  hospitals  than  for 
urban  hospitals.  Although  we  decided 
not  to  propose  this  change,  we  would 
like  to  invite  comments  on  the 
appropriateness  of  replacing  the  current 
combination  of  uniform  thresholds  and 
differential  urban  and  rural  outher 
offsets  with  a  policy  of  uniform  offsets 
and  differential  thresholds  for  hospitals 
paid  the  urban  rate  and  hospitals  paid 
the  rural  rate.  Such  a  policy  would,  in 
order  to  comport  with  statutory 
constraints,  require  an  increase  in  the 


proportion  of  payments  to  rarai 
hospitals  attriliatable  to  outlier 
pajrmeiita.  a  ootiesponding  ledHction  in 
the  rural  staadaidiaBd  amounts,  and 
lower  threslukls  for  ho^Htals  paid  the 
rural  rate  so  as  to  identify  and  pay  for 
more  ootlio'  cases  in  rural  hospitals. 

6.  Bum  Outbets 

In  die  April  5. 1988  notice  (53  FR 
11137).  we  discussed  die  provisions  of 
section  400e(dXlXA)  of  Pub.  L 100-203. 
which  changed  the  marginal  cost  factor 
from  60  percent  to  90  percent  for  both 
day  and  cost  outUers  in  DRGs  related  to 
bum  cases.  These  provisions  are 
effective  for  discharges  occurring  on  or 
after  April  1. 1988  and  before  October  1. 
1989  for  outlier  cases  classified  in  the 
six  DRGs  relating  specifically  to  bum 
cases: 
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As  part  of  the  proposed  rule,  we 
would  amend  SS  412.82  and  412.84  to 
implonent  the  provisions  of  section 
4008(dXl)  of  Pub.  L  100-203. 

ProPAC  supports  die  intent  of  section 
4008(d)  of  Pub.  L 100-203,  which 
temporarily  increases  outlier  payments 
for  bum  DRGs.  However.  ProPACs 
preliminary  analysis  indicates  that  the 
increase  in  outlier  payments  is 
appropriate  only  for  diose  cases  treated 
in  specialized  bum  centers  and  units. 
ProPAC  will  examine  this  topic  farther 
and  submit  additional  recommendations 
to  the  Congress  and  the  Secretary  as 
required  by  section  4008(d)(2)(B)  of  Pub. 
L  100-203. 

Whde  we  recognize  ProPACs  concem 
that  outlier  cases  result  in  a  more 
serious  impact  to  specialized  bum 
centers  and  units  than  to  general 
hospitals  treating  bum  cases,  we 
generally  do  not  believe  it  appropriate 
to  create  a  new  class  of  hospital  (that  is, 
bum  hospitals  and  bum  units)  simply 
for  the  puipoee  of  targeting  oudier 
payments. 

However,  since  ProPAC  indicated  it 
will  cany  out  further  analysis  and  make 
additional  reoanunendations,  we  will 
comment  in  more  detad  once  that 
analysis  and  subsequent 
recommendations  are  completed.  We 
also  believe  that  our  proposed  changes 
in  outlier  policies  woidd  serve  to 
improve  payments  for  bum  outUns. 


Within  the  context  of  die  prospective 
paymeot  system,  we  generally  believe 
that  solutioDS  to  proUems  should  be 
found  on  a  systematic  basis,  rather  than 
throu^  making  special  adjustments  for 
individual  cases  or  small  group  of  cases. 

F.  Payments  to  Sole  Community 
Hospitals  (Section  412£2) 

Section  4005(0)  of  Pub.  L 100-203 
amended  section  1886(dH5)(C)(ii)  of  the 
Act  to  extend  throu^  cost  reporting 
periods  beginning  before  October  1, 
1990.  the  time  period  allowed  for  a  sole 
communify  hospital  (SCH)  to  qualify  for 
a  payment  adjoatment  for  a  cost 
reporting  period  during  which  the 
hosptial  experiences,  due  to 
circumstances  beyond  its  control  a 
significant  (that  is.  more  than  a  five 
percent)  decrease  in  its  total  inpatient 
discfaaiges  as  compered  to  its 
immediately  preceding  cost  reporting 
period.  We  are  proposing  to  revise 
S  412.92(e)  to  rdlect  this  change. 

In  addition,  section  4005(c)  of  Pub.  L 
100-203  also  amended  section 
1886(dH5MC)(ii)  of  die  Act  to  extend  die 
payment  adjustment  discussed  above  to 
those  hospitais  that  meet  the  criteria  to 
qualify  as  SCHs  but  do  not  receive 
payment  under  the  prospective  payment 
system  as  an  SCH  (that  is.  payment 
equal  to  75  percent  of  the  hospital- 
specific  portion  and  25  percent  of  the 
Federal  regional  portion).  That  is,  if  a 
hospital  meets  the  criteria  to  qualify  as 
an  SCH,  it  may  file  for  the  volume 
decline  adjustment  regardless  of 
whether  it  is  being  paid  as  an  SCH.  Of 
course,  in  order  to  receive  the  volume 
adjustment,  the  hospital  must  meet  all 
the  criteria  necessary  to  qualify  for  a 
volume  adjustment.  This  provision  is 
effective  for  cost  reporting  periods 
beginning  on  or  after  October  1, 1987. 

If  a  hospital  wishes  to  take  advantage 
of  this  payment  adjustment,  it  would 
have  to  sulnnit  a  request  for  SCH  status 
to  a  HCFA  regional  office.  The  hospital's 
appUcation  must  deariy  state  that  it  is 
seeking  SCH  status  solely  to  qualify  for 
the  volume  adjustment  and  diat  it  does 
not  wish  to  be  paid  imder  the 
prospective  payment  system  as  an  SCR 
For  tlus  purpose,  die  hospital  must  meet 
all  criteria  for  classification  of  an  SCH 
diat  are  set  forth  in  1 412i)2(a). 

Once  HCFA's  regional  office  has 
determined  that  a  hospital  meets  the 
criteria  to  qualify  as  an  SCH  for  the 
payment  adjustment  only,  it  would 
notify  the  hospital  and  the  hospital's 
intermediary.  The  hospital  would  then 
submit  to  the  inteimediary 
documentation  demonstrating  die  size  of 
the  decrease  in  discharges,  explaining 
the  drcnmstances  giving  rise  to  the 
decline  in  discharges  and  how  they  were 


beyond  the  hospital's  control.  Tlw 
hospitars  snbflussion  to  the 
intermediary  must  be  made  widdn  180 
days  from  the  date  on  the  notice  from 
the  HCFA  regional  office.  The  hospital 
must  also  furnish  evidence  of  die 
actions  it  took  to  control  costs  in  the 
face  of  the  circumstances  cited  and  the 
resulting  decline  in  discharges. 

HCFA  determines  the  vohime 
adjustment  under  the  provisions  of 
S  412.92.  We  would  clarify  that  section 
to  conform  with  our  current  practice  that 
HCFA  makes  its  determination  within 
180  days  fiom  the  date  HCFA  receives 
the  hospital's  request  and  all  other 
necessary  information  from  die 
intermediary.  In  addition,  we  would 
state  that  tlds  volume  adjustment 
determination  is  subject  to  review  under 
Subpart  R  of  Part  405. 

Thus,  we  would  revise  S  412S2(e)  to 
extend  the  time  period  for  the  payment 
adjustment  and  add  a  new  {  412.02(f)  to 
provide  for  the  payment  adjustment  for 
a  hospital  that  qualifies  as  an  SCH 
although  it  chooses  not  to  be  paid  on  the 
basis  of  a  hospital-specific/Federal 
regional  blend. 

Section  4005(c)(2)(B)  of  Pub.  L 100-203 
requires  the  Secretary  to  take 
appropriate  steps  to  ensure  that  no  more 
than  is  million  is  paid  for  FY  1988  and 
no  more  than  $10  million  is  paid  for  FY 
1988  to  hospitals  diat  qualify  for  SCH 
payment  adjustments  under  diis  special 
provision.  Accordingly,  we  will  monitor 
expenditures  under  tUs  provision  to 
ensure  that  they  do  not  exceed  the 
amounts  specifically  authorized. 

We  also  note  diat  ProPAC  has 
recommended  that  we  issue  guidelines, 
before  FY  1969  begins,  for  interpreting 
the  criteria  used  by  our  regional  offices 
to  designate  sole  communify  hospitals, 
so  as  to  promote  greater  unifonnify  in 
their  application  (Recommendation  11). 
ProPAC  also  recommends  that  we 
evaluate  whether  the  criteria  can  be 
improved  to  better  identify  sole 
providers  of  care  to  isolated 
populations. 

We  agree  widi  ProPAC  that  it  is 
desirabte  to  have  as  much  uniforarify  as 
possible  in  interpreting  the  criteria  for 
determining  sole  communify  hospital 
status.  Our  anafysis  of  the  sole 
communify  hospital  criteria  is  an 
ongoing  process  and  we  will  continue  to 
evaluate  these  criteria  in  order  to 
achieve  as  much  unifonnify  as  possible 
in  their  application.  However,  the 
Secretary's  current  criteria,  as  set  forth 
in  the  regulstiiMis  at  S  412.92,  and  the 
process  for  making  sole  communify 
hospital  determinadons  are  the  result  of 
long  experience  with  various  criteria  as 
well  as  with  centralized  and 
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decentralized  procedures  for 
determining  sole  community  status. 

The  Medicare  program's  experience 
with  sole  community  hospitals  began 
with  the  implementation  in  1974  of  the 
hospital  cost  limits  under  section  223  of 
the  1972  Social  Security  Amendments 
(Pub.  L  92-603).  Under  section  223  of 
Pub.  L  92-603,  Congress  exempted  a 
hospital  from  the  hospital  cost  limits  if  it 
was  the  sole  source  of  care  that  was 
reasonably  available  to  Medicare 
beneficiaries.  Accordingly,  the  Secretary 
developed  a  procedure  by  which  a 
hospital  wishing  to  obtain  a  sole 
community  hospital  exemption  would 
submit  a  request  to  its  Medicare  fiscal 
intermediary.  After  review  and 
development  by  the  intermediary,  the 
request  was  sent  to  the  Medicare  central 
office  for  a  final  determination. 

lliis  centralized  system  was  the  focus 
of  much  criticism  from  small  rural 
hospitals.  These  hospitals  felt  that 
central  office  personnel  could  not 
possibly  be  familiar  with  the  many 
varied  conditions  that  determine  the 
availability  of  care  in  the  geographic 
area  served  by  each  hospital  seeking 
sole  community  hospital  status.  That  is. 
the  hospitals  believed  that  HCFA 
personnel  in  Baltimore  were  unaware  of, 
and  could  not  accurately  evaluate,  local 
weather  conditions,  topography,        , 
mileage,  and  other  criteria. 

After  study,  HCFA  agreed  with  these 
arguments.  Thus,  the  authority  to  make 
sole  community  hospital  determinations 
was  delegated  to  the  HCFA  regional 
offices  in  the  1978  in  order  to  build  more 
flexibility  into  sole  community  hospital 
decisions  and  to  better  enable  the 
Medicare  program  to  take  account  of 
local  con(Ution8.  To  assist  and  guide  the 
regional  offices  in  their  determination, 
general  guidelines  were  published. 
However,  the  regional  offices  decided 
how  to  apply  the  general  criteria  in  light 
of  the  local  conditions  pertaining  in  each 
case. 

We  have  been  generally  satisfied  with 
this  decentralized  process  and, 
therefore,  retained  it  even  when  the 
criteria  were  modified  at  the  inception 
of  the  prospective  payment  system. 
However,  decentralization  has  not 
meant  abdication  of  responsibility  by 
the  HCFA  central  office.  When  there  are 
complaints  about  the  sole  community 
hospital  criteria  or  their  application  by 
the  regional  offices,  we  investigate  these 
complaints. 

In  addition,  in  the  interest  of 
promoting  uniformity  of  determinations 
regarding  sole  community  hospital 
status,  in  the  September  1, 1983  interim 
final  rule  implementing  the  prospective 
payment  system  (48  FR  39752],  we 
included  detailed  regulatory  criteria  that 


a  hospital  must  satisfy  in  order  to  obtain 
sole  community  hospital  status.  These 
criteria,  which  were  subject  to  public 
comment,  were  the  result  of  our  long 
experience  with  the  sole  community 
hospital  issue.  After  analysis  of  all 
comments  received  on  the  interim  final 
rule,  we  published  a  final  rule  on 
Januuy  3. 1984  that  set  forth  our  final 
criteria  along  with  our  responses  to  all 
the  public  comments. 

Based  on  our  experience  with  sole 
community  hospital  criteria  and  the 
decision  making  process,  we  believe  the 
criteria  and  process  for  making  sole 
community  hospital  determinatioiu  are 
appropriate  and  provide  the  proper 
balance  between  tmiform  standards  and 
recognition  of  local  conditions.  We  have 
received  very  little  criticism  of  the 
current  system  fit>m  hospitals. 
Nevertheless,  we  wiU  continue  to  study 
ProPACs  recommendations  and  the 
analyses  performed  by  their  contractor 
to  assure  that  our  criteria  are 
appropriate  for  determining  which 
hospitals  are  the  sole  source  of  care  for 
Medicare  beneficiaries.  Moreover,  in 
li^t  of  ProPACs  concern  about  the  lack 
of  interpretive  guidelines,  we  are 
proposing  to  incorporate  into  the 
regulatioiu  our  definition  of  a  sovice 
area  and  also  an  explanation  of  what  a 
hospital  must  provide  to  the 
intermediary  to  document  that  no  more 
than  25  percent  of  the  residents  of  its 
service  area  were  admitted  to  other  like 
hospitals  for  care.  This  policy  was  first 
discussed  in  the  preamble  of  the 
September  1. 1983  final  rule  (48  FR 
39781). 

First,  a  hospital  that  seeks  to  qualify 
as  a  sole  commimify  hospital  under 
i  412.92(a)(2)(i)  or  (a)(2)(U),  under  which 
no  more  than  25  percent  of  the  residents 
of  the  hospital's  ser\'ice  area  are 
admitted  to  other  like  hospitals  for  care, 
must  submit  to  its  intermediary 
admissions  data  documenting  the 
boundaries  of  its  service  area.  The  term 
"service  area"  means  the  area  from 
which  a  hospital  draws  at  least  75 
percent  of  its  inpatients. 

A  hospital  may  delineate  its  service 
area  by  identifying  the  zip  codes  of  all 
its  inpatients  for  the  cost  reporting 
period  ending  before  the  date  it  applies 
for  SCH  status.  The  lowest  number  of 
zip  codes  accounting  for  ^t  least  75 
percent  of  its  inpatients  would  then 
constitute  its  service  area.  Alternatively, 
the  boundaries  of  a  hospital's  service 
area  as  establiuhed  by  a  statewide 
health  planning  agency  may  be  used  as 
long  as  the  hospital  can  demonstrate 
that  75  percent  of  its  inpatients  are 
drawn  from  that  area  for  the  cost 
reporting  period  ending  before  it  applies 
for  SCH  status. 


In  order  to  document  that  no  more 
than  25  percent  of  the  residents  of  its 
service  area  were  admitted  to  other  like 
hospitals  for  care,  a  hospital  would  also 
be  required  to  gather  and  submit 
applicable  admissions  data  by  patient 
origin  from  all  other  hospitals  located 
within  its  service  area  or.  if  laiger. 
within  50  miles  of  the  requestii^ 
hospital.  That  a  hospital  can  develop  its 
data  using  inpatients  from  the  total 
population  or  bom  the  Medicare 
population  was  previously  discussed  in 
the  January  3, 1984  final  rule  (49  FR  272) 
and  is  already  reflected  in 
fi  412.92(a)(2)(i)  of  the  regulations.  We 
are  not  proposing  to  modify  this 
provision.  We  expect  that 
intermediaries  can  assist  hospitals 
applying  for  SCH  status  by  making 
available  Medicare  discharge  data  by 
patient  origin  for  neighboring  hospitals. 

Similarly,  we  are  not  proposing  any 
revision  to  the  stated  policy  that,  if  a 
hospital  has  fewer  than  50  beds,  it  can 
be  deemed  to  meet  this  criterion  (that  no 
more  than  25  percent  of  the  residents  of 
its  service  area  were  admitted  to  other 
like  hospitals  for  care)  if  its 
intermediary  certifies  that  the  hospital 
would  have  met  this  criterion  were  it  not 
for  the  fact  that  some  Medicare 
beneficiaries  or  residents  of  the 
hospital's  service  area  were  forced  to 
seek  care  outside  the  service  area  due  to 
the  unavailabilify  of  certain  spedalfy 
services  at  the  hospital  with  fewer  than 
50  beds. 

The  term  "service  area"  and  its 
definition  would  be  added  to  §  412.92(c). 
Information  that  the  hospital  must 
provide  to  the  intermediary  would  be 
added  to  S  412.92(b).       ^ 

In  addition,  we  are  proposing  to 
clarify  certain  terms  used  in  the 
regulations  text.  In  {  412.92(a)(2)(i).  we 
are  proposing  to  add  "who  become 
hospital  inpatients"  after  the  word 
"residents"  and  after  the  word 
"beneficiaries."  In  {  412.92(c)(1),  we  are 
proposing  to  replace  the  first  sentence 
with  the  following:  "The  term  "miles" 
means  the  shortest  distance  measured  in 
miles  over  improved  roads."  The  rest  of 
that  definition  remains  unchanged. 

Although  we  believe  that  the  intent  of 
our  existing  regulations  is  clear,  we 
have  received  some  questions  and 
suggestions  that  the  language  be  more 
specific.  These  changes  that  we  are 
proposing  are  not  changes  in  policy,  but 
are  merely  clarification  of  existing 
policy. 

G.  Rural  Referral  Centers  (Section 
412.96) 

Under  the  authority  of  section 
188e(d)(5)(C)(i)  of  the  Act.  {  412.96  sete 


forth  die  criteria  a  hospital  must  meet  in 
order  to  receive  special  treatment  under 
the  prospective  payment  system  as  a 
referral  center.  Prlpr  to  the  enactment  of 
Pub.  L 100-203,  one  of  the  criteria  under 
which  a  rural  hospital  could  qualify  as  a 
referral  center  was  to  have  500  or  more 
beds  available  for  use.  Section  4006(d) 
of  Pub.  L 100-203  amended  section 
188e(d)(5)(CNi)(I)  of  the  Act  to  reduce 
the  bed  ^ze  criterion  fr«m  500  or  m(H« 
beds  to  275  or  more  beds,  effective  with 
dischaiges  on  or  after  ^iril  1. 1968. 

In  the  April  S.  1988  notice,  at  (53  FR 
11136).  we  discussed  our  policy 
concerning  which  beds  in  a  hospital 
should  be  counted  in  evaluating  whether 
a  rural  hospital  meets  the  new  bed  size 
criterion.  We  stated  that  in  determining 
whether  a  hoq>ital  has  275  or  more 
beds,  we  coimt  only  beds  available  for 
use  within  the  subsisction  (d)  hospital 
(that  is,  we  do  not  count  beds  located  in 
an  excluded  psychiatric  unit, 
rehabilitatioo  unit,  or  newborn  nursery). 

As  further  clarification  of  our  policy  in 
implementing  the  provisions  of  Pub.  L. 
100-203  concerning  rural  referral 
centers,  we  are  proposing  that  the 
definition  for  determining  the  number  of 
beds  for  indirect  medical  education 
purposes  be  used  for  counting  available 
beds  for  rural  referral  center  purposes. 
That  is.  the  definition  at  fi  412.118(b) 
would  be  used  to  determine  if  a  hospital 
has  275  or  more  available  beds  to 
qualify  it  as  a  rural  referral  center.  For 
rural  referral  center  purposes,  we  would 
look  at  the  hospital's  most  recently 
completed  cost  reporting  period  in 
making  this  determination.  For  example, 
for  cost  reporting  periods  beginning  on 
or  after  October  1, 1988  and  before 
October  1, 1989.  we  would  apply  the 
definition  at  {  412.118(b)  for  determining 
the  number  of  beds  for  indirect  medical 
education  pajrment  purposes  to  the 
hospital's  cost  reporting  period  that 
began  on  or  after  October  1. 1988  and 
before  Octe^Mr  1. 1987.  This  is 
consistent  with  the  time  period  used  to 
count  a  hospital's  number  of  discharges 
to  qualify  as  a  rural  referral  center 
under  §  412.9e(c)(2). 

fai  ttie  April  5. 1968  notice,  we  also 
stated  that  rural  refierral  centers  should 
be  paid  the  standardized  amounts  for 
hospitals  located  in  odier  urban  areas 
rather  than  ttie  standardized  amounts 
for  hospitalB  located  in  laige  urban 
areas.  As  a  part  of  Ais  proposed  nde. 
we  would  amend  |  niM  to  implement 
the  provisions  of  section 
1886(dH^CXiXI)  of  the  Act 

A  rural  nospHad  that  does  not  meet  die 
bed  size  critarkm  can  qualify  as  a  rural 
referral  center  if  the  hospital  meets  two 
mandatory  criteria  (mmAwr  of 
discharges  and  case-mix  index)  and  at 


least  one  of  diree  optional  criteria 
(medical  staff,  source  of  inpatients,  or 
volume  of  referrals).  Widi  respect  to  die 
two  mandatory  criteria,  currentfy  a 
hospital  is  classified  as  a  rural  referral 
center  if  its — ' 

•  Case  mix  index  is  equal  to  the 
lower  of  the  median  case  mix  index  for 
urban  hospitals  in  each  census  region, 
excluding  hospitals  with  approved 
leaching  programs,  or  the  median  case- 
mix  index  for  all  urban  hospitals 
nationally:  and 

•  Number  of  discharges  is  at  least 
5.000  discharges  per  year  or,  if  less,  the 
median  number  of  discharges  for  urban 
hospitals  in  die  census  region  in  wfaidi 
the  hospital  is  located.  (We  note  that  die 
number  of  dischaiges  criterion  for  an 
osteopathic  hospital  is  at  least  3.000 
discharges  per  year.) 

1.  Case-Mix  Index 

Section  412.96(cUl)  provides  diat 
HCFA  will  establish  iqxiated  national 
and  regional  case-mix  index  values  in 
each  year's  annual  notice  of  prospective 
paymmt  rates  for  purposes  of         * 
determining  referral  center  status.  In 
determining  the  proposed  national  and 
regional  case-mix  index  values,  we 
would  fdlow  the  same  methodology  we 
used  in  the  November  24. 1986  final  rule, 
as  set  forth  in  regulations  at 
S  412.9e(c)(l)(ii).  Therefore,  die 
proposed  national  case-mix  index  value 
would  include  all  urban  hospitals 
nationwide  and  the  proposed  regional 
values  are  the  median  values  of  urban 
hospitals  within  each  census  region, 
excluding  those  with  approved  teaching 
programs  (that  is.  those  hospitals 
receiving  indirect  medic£d  education 
payments  as  provided  in  S  412.118). 

These  values  are  based  on  discharges 
occurring  during  FY  1987  (October  1. 
1986  duou^  September  3a  1967)  and 
include  biVb  posted  to  HCFA's  records 
through  December  1987.  Therefore,  in 
addition  to  meeting  other  criteria,  we 
are  proposing  that  to  qualify  for  or  to 
retain  rural  referral  center  status  for 
cost  reporting  periods  beginning  on  or 
after  October  1. 1968,  a  hospital's  case- 
mix  index  value  for  FY  1087  would  have 
to  be  at  least—' 

•  1.1704:  or 

•  Equal  to  the  median  case-mix  index 
value  for  urban  hoqritals  (excluding 
hospitals  with  approved  teaching 
programs  as  identifiad  in  i  412.118) 
calculated  by  HCFA  for  the  census 
region  in  wdiidi  the  hospital  is  located 
as  indicated  in  die  table  below. 


1.  NMv  EnQMVid  (CT,  ME,  MA,  NH, 
W.  VT) 

2.  Middto  Atlantic  (PA.  NJ,  NY) 

3.  South  Atlwrtic  (DE.  DC.  FL.  GA. 
MO.  NC.  SC,  VA,  WV) „ „. 

4.  ESM  Noflh  CotM  (IL.  in.  Ml,  OH. 
Wl) 

5.  EaH  South  CwiM  (AL.  KY,  MS, 
TN) _.... 

S.  WMt  Nofttl  CMSlri  (lA,  KS,  MN, 
MO,  NB.  ND.  SO) 

7.  WMt  South  Cwdral  (Aa  LA.  OK. 
TX) 

I.  Mountain  (AZ.  CO,  la  MT,  NV. 
NM,  irr.  WY) 

8.  PkHIc  (AK,  (A  H,  Oa  WA) 


Caaawi* 
indaK  vahia 


1.1370 
1.1124 

1.1624 

1.1307 

1.1186 

1.1501 

1.1795 

1.1896 
1.1888 


llie  above  numbers  wiU  be  revised  in 
the  final  rule  to  the  extent  that 
additional  bills  are  received  for 
discharges  throu^  September  30, 1967. 

For  the  benefit  of  hospitals  seeking  to 
qualify  as  referral  centers  or  those 
wishing  to  know  how  their  case-mix 
index  value  compares  to  the  criteria,  we 
are  publishing  the  FY  1987  case-mix 
index  values  in  Table  3c  in  section  VI  of 
the  addenihmi  to  this  proposed  rule.  In 
keeping  widi  our  policy  on  dischai)ges, 
these  case-mix  index  values  are 
computed  based  on  all  Medicare  patient 
discharges  subject  to  DRG-based 
payment 

2.  Discharges 

Section  412.96(c)(2)(i)  provides  that 
HCFA  will  set  fortii  die  national  and 
regional  numbers  of  discharges  in  each 
year's  annual  notice  of  prospective 
payment  rates  for  purposes  of 
determining  referral  center  status.  As 
specified  in  section  1886(d)(5)(C)(i)(II)  of 
the  Act  the  national  standard  is  set  at 
5,000  dischai^ges.  However,  we  are 
proposing  to  update  the  regional 
standards,  which  are  based  on 
dischaiiges  for  urban  hospitals  during 
the  third  year  of  the  prospective 
payment  system  (that  is,  October  1, 1985 
through  September  30, 1986).  which  is 
the  latest  year  for  which  we  have 
complete  discharge  data  available. 

Therefore,  in  addition  to  meeting  other 
criteria,  we  are  proposing  that  to  qualify 
for  or  to  retain  rural  referral  center 
status  for  cost  reporting  periods 
beginning  on  or  after  October  1. 1968,  a 
hospital's  number  of  discharges  for  its 
cost  reporting  period  that  began  during 
FY  1067  woukl  have  to  be  at  least — 

•  5,000;  or 

•  Equal  to  the  median  number  of 
dischaiges  for  urban  hospitals  in  the 
census  region  in  which  the  hospital  is 
locatttl  as  indicated  in  the  table  bebw. 

We  again  note  that  to  qualify  for  or  to 
Ktain  rural  referral  center  status  for 
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cost  reporting  periods  beginning  on  or 
after  October  1, 1988,  an  osteopathic 
hospital's  number  of  discharges  for  its 
cost  reporting  period  that  began  during 
FY  1987  would  have  to  be  at  least  3,000. 


1.  Naw  England  (CT.  ME.  MA.  NK  ». 
VT) 


2.  Middto  AllMlic  (PA.  NJ.  NY) 

3.  SouSt  ASMlic  (DE.  OC  FU  6A. 
MO.  NC,  SC.  V^  WV) 

4.  EmI  Noctt)  Cwitrri  (H,  M.  Ml.  OH. 
W1) 


5.  East  South  CanMI  (AL.  KY.  MS. 
TN). 


6.  West  North  CwiM  (lA.  KS,  MN. 
MO.  NB,  NO.  SO) 

7.  West  South  C««lral  (AR.  LA.  OK. 
TX) 


8.  MountM  (AZ.  CO.  K>,  MT.  NV, 
NM.UT.WY). 


9.  Padllc  (AK.  CA.  HI,  OR.  WA) 


Nufnbcf  of 


6,730 
8/)63 

8,125 

7,381 

5,782 

5,102 

4,393 

8.142 
4,797 


H.  Disproportionate  Share  Adjustment 
(Section  412.106) 

Section  4003  (b).  (c),  and  (d)  of  Pub.  L 
100-203  amended  section  1888(d]  of  the 
Act  to  provide  for  several  changes  to  the 
rules  that  govern  the  disproportionate 
share  adjustment  Section  412.106  would 
be  revised  to  implement  these 
provisions,  which  are  all  effective 
beginning  with  discharges  on  or  after 
October  1, 1988. 

First  section  4003(b)(1)  of  Pub.  L  100- 
203  amended  section  1886(d)(5)(F](iii)  of 
the  Act  to  increase  from  15  percent  to  25 
percent  the  disproportionate  share 
payment  adjustment  factor  for  a  hospital 
that  qualifies  as  a  disproportionate 
share  hospital  under  {  412.106(b)(l)(ii), 
that  is,  the  hospital  has  100  or  more 
beds;  is  located  in  an  urban  area;  and 
receives  more  than  30  percent  of  net 
inpatient  revenues  from  State  and  local 
government  sources  for  the  care  of 
indigent  patients  not  eligible  for 
Medicare  or  Medicaid. 

Second,  section  4003(b)(2)  of  Pub.  L 
100-203  amended  section 
1886(d)(5)(F)(iv)(I)  of  the  Act  to 
eliminate  the  15  percent  cap  on  the 
pajrment  adjustment  factor  for  a  hospital 
that  qualifies  as  a  disproportionate 
share  hospital  under  either 
S  412.106(b)(l)(i)(A)  or  (b)(2):  That  is,  the 
hospital  has  a  disproportionate  patient 
percentage  of  at  least  15  percent  has 
100  or  more  beds,  and  is  located  in  an 
urban  area;  or  the  hospital  has  a 
disproportionate  patient  percentage  of 
at  least  15  percent  has  500  or  more  ' 
beds,  and  is  located  in  a  rural  area. 

Third,  section  4003(c)  of  Pub.  L  10&- 
203  amended  sections  1886(d)(2)(C)(iv) 
and  1886(d)(5)(F)(i)  of  the  Act  to  extend 


payment  of  the  disproportionate  share 
adjustment  through  discharges  that 
occur  before  October  1. 1990.  Prior  to 
enactment  of  Pub.  L 100-203,  the 
payment  adjustment  for 
disproportionate  share  hospitals  was  to 
be  made  only  through  discharges 
ocouring  before  October  1, 1989. 

In  addition,  section  1886(d)(5)(F)  of  the 
Act  as  amended  by  section  40090)(3)(A) 
of  Pub.  L 100-203  clarifies  that  "net" 
inpatient  revenues  is  the  denominator 
when  determining  whether  a  hospital 
meets  the  requirement  that  30  percent  of 
its  inpatient  revenues  are  from  State  and 
local  government  sources  for  the  care  of 
indigent  patients.  Because  regulations  at 
S  412.10e(b)(l)(ii)  refers  to  total  inpatient 
care  revenues,  we  would  revise  this 
section  to  clarify  that  we  would  use  net 
inpatient  revenues  rather  than  gross 
inpatient  revenues  in  determining 
whether  a  hospital  qualifies  for  a 
disproportionate  share  adjustment 
under  this  provision. 

Net  inpatient  revenues  are  defined  as 
gross  inpatient  revenues  minus 
allowances.  Allowances  represent 
reductions  in  revenue  for  amoimts  not 
expected  to  be  realized  as  revenues. 
These  include  allowances  for  bad  debts, 
charity  care,  and  courtesy  discounts  and 
third  party  contractual  allowances. 

/.  Classification  of  Capital-Related 
Costs  and  Direct  Medical  Education 
Costs  (Section  412.113) 

The  prospective  payment  system  was 
enacted  by  section  601  of  the  Social 
Sectuify  Amendments  of  1983  (Pub.  L 
98-21)  with  the  intention  of  curtailing 
the  high  rate  of  increase  in  hospital 
inpatient  operating  expenditures.  The 
term  "operating  costs  of  inpatient 
hospital  services"  was  defined  to 
include  all  inpatient  routine  and 
ancillary  costs  except  for  capital-related 
costs.  Payment  for  capital-related  costs 
continues  to  be  determined  on  a 
reasonable  cost  basis.  Payment  for  the 
cost  of  approved  medical  educational 
activities  also  continues  to  be  made  on  a 
reasonable  cost  basis  except  with 
respect  to  activities  defined  in 
S  413.85(d). 

In  order  to  ensure  that  reclassification 
of  costs  included  or  excluded  from  the 
prospective  payment  system  was 
minimized,  we  added  the  "consistency 
rule"  to  the  regulations  governing  the 
prospective  payment  system.  It  is 
currently  set  forth  at  \  412.113(a)(1)  and 
(b).  The  consistency  rule  required  that 
the  classification  of  these  capital-related 
and  direct  medical  education  costs 
remain  constant  for  each  hospital  during 
the  prospective  payment  transition 
period.  This  rule  was  necessary  since  a 
portion  of  the  prospectively  determined 


payment  during  the  transition  to  fiilly 
Federal  standardized  rates  was  based 
upon  a  hospital's  own  cost  experience 
(that  is,  the  hospital-specific  rate). 
Continued  use  of  the  same 
classifications  was  instituted  to  avoid 
paying  for  the  same  costs  under  both 
payment  methodologies;  that  is,  once  in 
the  hospital-specific  rate  where  they  are 
included  in  base-year  costs  and  once  in 
pass-through  coats  if  the  classification  of 
cost  changed  during  the  transition. 

We  believe  that  the  "consistency  rule" 
for  capital-related  and  direct  medical 
education  cost  classifications  has  been 
effective  during  the  transition  period. 
The  rule  has  been  particularly  important 
in  indentifying  situations  where  there 
were  gross  and  monetarily  substantial 
misclassifications  of  those  costs  in  the 
period  before  implementation  of  the 
prospective  payment  system.  This  was 
especially  true  for  medical  education 
cost  misclassifications.  As  a  result  of 
application  of  the  consistency  rule,  both 
hospitals  and  HCFA  have  sought 
revisions  on  a  case-by-case  basis  to 
ensiue  that  the  same  costs  are  not  paid 
for  under  both  payment  methodologies 
(that  is,  on  a  reasonable  cost  basis  as  a 
pass-through  item  and  under  the 
prospective  payment  system  as  part  of 
the  hospital-specific  rate)  and  to  ensure 
appropriate  payments  for  such  costs  are 
consistent  with  the  modification  of  base 
year  costs  rules  at  9  412.72. 

With  the  expiration  of  the  transition 
period,  prospectively  determined 
payment  is  now  based  on  national  and 
regional  standardized  rates  that  do  not 
depend  upon  an  individual  hospital's 
cost  experience.  Thus,  restrictions  on 
the  classification  of  capital-related  and 
direct  medical  education  costs  are  no 
longer  necessary.  Therefore,  we  would 
eliminate  this  requirement  so  that  it 
would  not  be  confusing  to  hospitals  in 
future  cost  reporting  periods. 

/.  Elimination  of  Interim  Payments  for 
Indirect  Medical  Education  Cost 
(Section  41Z116) 

Currently,  under  S  412.116,  payments 
for  indirect  medical  education  costs  are 
on  the  basis  of  26  equal  biweekly 
payments,  subject  to  a  year-end 
adjustinent  Because  the  PRICER 
program  used  by  intermediaries  to 
calculate  payments  already  computes 
the  indirect  medical  education  interim 
payments  on  a  bill-by-bill  basis,  we 
propose  to  pay  for  indirect  medical 
education  costs  on  a  bill-by-bill  basis, 
effective  with  discharges  on  or  after 
October  1, 198&  This  would  be 
consistent  with  the  way  in  which 
payments  are  made  for  the 
disproportionate  share  adjustment 


Thus,  we  would  desire  §  412.116(d)  bom 
the  regulations. 

K.  Indirect  Medical  Education  Costs 
(Section  412.118) 

Section  1886(d)(5)(B)  of  tiie  Act 
provides  that  prospective  payment 
hospitals  that  operate  medical  education 
programs  receive  an  additional  payment 
for  the  indirect  costs  of  medical 
education.  The  regtdations  governing  the 
calculation  of  this  additional  payment 
are  set  forth  at  {  412.118.  Each  hospital's 


additional  indirect  medical  education 
payment  is  determined  by  multiplying 
the  hospital's  total  DRG  revenue  by  the 
applicable  education  adjustment  factor. 

Section  4003(a)  of  Pub.  L 100-203 
revised  section  1886(d)(5)(B)(ii)  of  the 
Act  to  reduce  the  education  adjustment 
factor  used  to  determine  the  indirect 
medical  education  payment  from 
approximately  8.1  percent  to 
approximately  7.7  percent  for  discharges 
occurring  on  or  after  October  1, 1988  and 
before  October  1. 1990.  The  education 
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For  discharges  occurring  on  or  after 
October  1, 1990,  the  indiret  medical 
education  factor  eqiMs  the  following: 
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We  would  amend  S  412.118  (c)  and  (d) 
to  implement  the  provisions  of  section 
1886(d)(5)(B)(ii)  of  the  Act. 

L  Ceiling  on  Rate  of  Hospital  Cost 
Increases  (Section  413.40) 

Payment  to  hospitals  and  hospital 
units  that  are  excluded  from  the 
prospective  payment  system  is  on  a 
reasonable  cost  basis,  subject  to  the 
rate-of-increase  limits  provisions  of 
section  1886(b]  of  the  Act.  These 
excluded  hospitals  and  hospital  units 
receive  payment  for  the  inpatient 
hospital  services  they  furnish  on  the 
basis  of  reasonable  cost  up  to  a  ceiling. 
The  ceiling  is  determined  by  a  per 
discharge  rate  based  upon  each 
hospital's  or  excluded  hospital  unit's 
average  cost  per  case  in  a  particular 
year  (that  is,  the  base  year)  that  is 
updated  annually  by  an  applicable 
percentage.  The  per  discharge  rate  is 
referred  to  as  the  target  amount  and  the 
percentage  update  is  referred  to  as  the 
target  rate  or  rate-of-increase  limit  By 
using  each  hospital's  or  hospital  unit's 
historical  cost  to  establish  a  target 
amoimt  for  future  periods,  the  choice  of 
an  appropriate  and  representative  base 
period  becomes  an  important  factor  that 
must  be  carefully  defined  and  uniquely 
maintained  for  each  excluded  hospital 
or  hospital  unit  for  all  future  cost 
reporting  periods. 

Section  1886(b)(3)  of  the  Act  provides 
for  the  use  of  a  particular  12-month  cost 
reporting  period  as  the  base  period  that 


is  to  serve  as  the  basis  of  future  period's 
cost  per  case  (that  is,  the  target  amount) 
after  updating  by  the  applicable 
percentage  increase.  That  particular  12- 
month  period  is  the  hospital's  or 
hospital  unit's  cost  reporting  period 
beginning  on  or  after  October  1, 1981. 
Section  1886(b)(5)  of  the  Act  gives  the 
Secretary  the  authority  to  determine  the 
apphcable  12-month  period  to  use  as  the 
base  period  for  hospitals  or  hospital 
units  that  have  a  cost  reporting  period 
that  is  other  than  12  months'  duration. 
This  policy  is  set  forth  in  regulations  at 
S  413.40(b). 

We  have  experienced  increasingly 
frequent  requests  fit)m  hospitals  to 
change  their  original  base  year  to  a  later 
period  of  time  when  the  hospital  does 
not  have  consecutive  12-month  cost 
reporting  periods  after  October  1, 1982. 
In  addition,  we  have  received  requests 
for  the  selection  of  a  new  base  year  for 
an  excluded  hospital  or  excluded 
hospital  unit  when  it  has  experienced  a 
break  in  providing  patient  services, 
certification,  or  Medicare  program 
involvement.  We  have  also  been  asked 
to  explain  the  difference  in  treatment  for 
exclusion  of  new  hospitals  as  compared 
to  the  treatment  of  new  excluded 
hospital  units. 

Hospitals  have  used  the  provisions  of 
S  413.40(b)(2]  to  argue  for  use  of  later  12- 
month  cost  reporting  periods  for  base 
years  when  the  first  12-month  cost 
reporting  period  is  not  followed 
inunediately  by  another  12-month 


adjustment  factor  is  an  approximation 
because  the  adjustment  factor  is  applied 
on  a  curvilinear  or  variable  basis.  An 
adjustment  made  on  a  curvilinear  basis 
reflects  a  nonlinear  cost  relationship; 
that  is,  each  absolute  increment  in  a 
hospital's  ratio  of  interns  and  residents 
to  beds  does  not  result  in  an  equal 
proportional  increase  in  costs. 

For  discharges  occurring  on  or  after 
October  1, 1988  and  before  October  1, 
1990,  the  indirect  medical  education 
factor  equals  the  following: 
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period.  We  recognize  that  the  statute 
requires  the  target  amount  to  be  applied 
to  12-month  cost  reporting  periods,  or  in 
the  case  of  any  hospital  having  a  cost 
reporting  period  of  other  than  a  12- 
month  period,  a  12-month  period 
determined  by  the  Secretary.  Rather 
than  either  prohibiting  cost  reporting 
periods  of  other  than  12-months' 
duration  due  to  financial  or 
administrative  reasons  or  requiring  that 
hospitals  combine  data  from  multiple 
cost  reporting  periods  in  order  that  the 
target  rate-of-increase  limits  be  applied 
on  a  12-month  basis,  we  beheve  it  is 
more  appropriate  to  continue  to  apply 
the  rate-of-increase  ceiling  to  all  cost 
reporting  periods,  of  whatever  duration, 
beginning  during  each  Federal  fiscal 
year.  Therefore,  we  would  revise  section 
413.40(b)(2)  to  clarify  that  ceilings  would 
apply  to  any  cost  reporting  period 
following  a  base  period  established 
under  §  413.40(b)(1)  that  began  on  or 
after  October  1, 1962,  or,  if  later,  after 
the  hospital's  exemption  from  the  target 
amount  expires  unless  the  exception 
provided  in  §  413.40(b)(3)  applies  to  such 
periods  that  are  shorter  tiian  12  months 
duration. 

An  excluded  hospital  or  hospital  unit 
may  leave  the  Medicare  program  due  to 
temporary  closure  or  decertification 
reasons.  Questions  have  arisen 
regarding  whether  there  is  a  need  to 
establish  a  new  base  period  or  whether 
a  "new  provider"  exemption  period  is 
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available  in  those  cases.  In  other  to 
avoid  sacfa  oonfnsion,  we  wodd  revise 
S  413.40(bXl)  by  deleting  die  word 
"initial"  m  the  first  sentence.  We  would 
include  a  provision  that  the  ceiting,  once 
established,  remains  applicable  to  an 
excluded  hospital  unit  or  hospital 
regardless  of  intervening  cost  reporting 
periods  during  which  the  excluded 
hospital  or  hospital  unit  may  not  be 
subject  to  its  target  amount  as  a  result  of 
other  provisions  of  the  law  or 
regulations,  or  nonparticipation  in  the 
Medicare  program.  This  clariflcation  is 
needed  due  to  the  number  of  excluded 
hospitals  and  particularly  distinct  part 
units  that  may  be  exi^luded  one  year, 
subject  to  the  prospective  payment 
system  in  a  subsequent  year  (owing,  for 
example,  to  failure  to  continue  to  meet 
all  the  criteria  for  exclusion),  and  then 
excluded  again  in  the  next  year.  Such 
fluctuation  from  excluded  status  to 
prospective  payment  system  status  and 
back  again  is  not  considered  sufficient 
reason  to  establish  a  new  base  period. 

The  authority  to  establish  distinct  part 
units  of  hospitals  is  provided  for  under 
section  1886(d)(l)(B)(iv)  of  Uie  Act. 
Regidations  specifically  setting  forth 
criteria  for  establishing  distinct  part 
units  are  contained  in  S9  412.25  through 
412.29  and  412.32.  Distinct  part  units  are 
excluded  from  the  prospective  payment 
system  and  are  subject  to  the  ceiling  on 
the  rate  of  hospital  cost  increases.  Due 
to  the  fact  that  a  majority  of  the  distinct 
part  units  was  created  as  a  result  of  the 
prospective  payment  system,  many 
hospitals  have  requested  exemptions  for 
newly  created  distinct  part  units  as  new 
hospitals  under  S  413.40(f](l).  In  that 
section,  a  new  hospital  is  defined  as  a 
"*  *  *  a  provider  of  inpatient  hospital 
services  that  has  operated  as  the  type  of 
hospital  for  which  HCFA  granted  it 
approval  to  participate  in  the  Medicare 
program,  under  present  or  previous 
ownership,  or  both,  for  less  than  three 
full  years." 

A  distinct  part  unit  is  not  equivalent 
to  a  hospital  within  the  meaning  of  the 
regulations.  A  distinct  part  unit  is 
basically  a  subprovider  within  a 
hospital  for  which  the  hospital  has 
decided  to  separately  report  costs. 
Unless  the  hospital  as  a  whole  is  new 
within  the  meaning  of  }  413.40(fHl).  a 
distinct  part  unit  within  a  hospital 
would  not  quaUfy  for  an  exemption 
under  §  413.30(f). 

The  base  period  established  under 
S  413.40(b)(1)  for  a  newly  established 
distinct  part  unit  is  the  first  12-month 
cost  reporting  period  for  which  costs  of 
the  unit  were  reported  separately  to 
Medicare.  As  a  resolt  of  die  confosion 
created  by  the  establishment  of  distinct 


part  units,  we  would  modify  i  413.40(f) 
to  specifically  state  diat  a  distinct  past 
unit  does  not  qaaUfy  for  an  exemption 
under  the  rate  of  increase  ceiling 
provision  as  a  new  hospital. 

V.  Odier  PMPAC  RMXWiBMidatioas 

As  required  by  law,  we  have  reviewed 
the  March  1. 1988  report  submitted  by 
ProPAC  and  have  given  its 
reconunendatioDs  careful  consideration 
in  conjunction  with  the  proposals  set 
forth  in  this  document. 
Recommendations  1  through  5 
concerning  the  update  factors  are 
discussed  in  Appendix  C. 
Recommendation  11  concerning  sole 
conmninity  hospital  criteria  is  discussed 
in  section  IV.F.  of  this  preamble. 
Recommendation  15  concerning 
recaUbration  of  the  DRG  weights  is 
discussed  in  section  ILC.  of  this 
preamble.  Recommendation  16 
concerning  improvement  to  DRG  468  is 
discussed  in  section  n.R  of  this 
preamble,  and  Recommendations  17  and 
18  concerning  payment  for  outlier  cases 
are  discussed  in  section  IV.E.  of  this 
preamble.  The  remainder  of  the 
recommendations  are  discussed  below. 

A.  Updating  Prospective  Payment 
System  Payments 

Timely  and  Accurate  Medicare  Cost 
Data  n^ecommendation  6) 

Recommeadation:  ProPAC  believes 
that  the  availability  of  reliable  and 
timely  data  is  a  critical  priority  for 
decision  making.  While  significant 
improvements  have  been  made  in 
Medicare  cost  data  timeliness,  ProPAC 
is  concerned  about  the  quality  of  these 
data  for  use  in  policy  development. 
Therefore,  the  Secretary  should  consider 
improvements  to  the  data  to  better 
reflect  the  costs  of  treating  Medicare 
beneficiaries  and  to  ensure 
comparability  of  data  over  time. 

Response:  We  agree  witii  ProPAC  that 
it  is  desirable  to  have  timely  and 
accurate  hospital  cost  data.  We  will 
continue  to  improve  our  data  to  the 
extent  feasible.  We  have  concerns  as  to 
the  feasibility  of  additional 
improvements  in  timeliness  and 
accuracy  at  cost  data  because  of  the 
need  to  audit  cost  reports.  That  is, 
greater  accuracy  can  be  achieved  only 
at  the  expense  of  longer  time  frames  to 
obtain  these  data. 

However,  in  accordance  widi  section 
4007  of  Pub.  L 100-203,  we  are  in  die 
process  of  improving  and  making  more 
timely  our  data  base  for  mpatient 
hospital  operating  costs. 


B.  Adjustments  to  the  Prospective 
Payment  System  Payment  Formula 

1.  Capital  Institutional  Neutrality 
'  (Recommendation  7) 

Recommendation:  Until  capital  costs 
are  incorporated  into  an  all-inclusive 
prospective  payment  rate,  the  Secretary 
should  provide  supplemental  payments 
to  hospitals  that  have  contracts  with 
other  facilities  (for  example,  other 
hospitals  and  dinics)  for  capital  costs 
incurred  at  those  other  facilities. 
CurrenUy.  Medicare  does  not  pay  for 
these  costs. 

Response:  We  do  not  accept  this 
recommendation.  As  we  indicated  in 
response  to  this  recommendation  last 
year  (52  PR  18854.  May  19. 1987).  die 
prospective  payment  rates  represent  the 
full  rebundled  costs  to  hospitals  of 
providing  services.  Under  die 
prospective  payment  system.'hospitals 
are  responsible  for  the  full  costs  of 
providing  inpatient  services,  whether 
they  are  furnished  inhouse  or  by 
arrangement 

In  developing  the  prospective 
payment  rates,  we  incorporated  all 
operating  costs  of  providing  services. 
We  also  included  both  die  costs  of 
purchased  services  p^ormed  outside 
the  hospital  and  formerly  billed 
separately  by  the  supplier  of  services 
and  the  costs  of  services  furnished 
"under  arrangements."  that  is,  where  the 
services  were  furnished  by  an  outside 
supplier,  but  billed  by  the  hospital  as 
Part  A  services.  No  attempt  was  made 
to  distinguish  operating  and  capital 
components  of  these  services  furnished 
by  entities  other  than  the  hospital.  A 
hospital's  own  direct  costs  are 
appropriately  disaggregated  into  capital 
and  operating  costs.  lA^e  there  is  a 
capital  component  to  many  items  and 
services  purchased  by  the  hospital  for 
use  in  patient  care  or  provided  under 
arrangements,  the  charges  made  for 
such  services  do  not  distinguish  the 
capital  from  the  operating  component  of 
such  services.  It  was  charges  for 
purchased  services  that  were  used  to 
establish  the  rebundling  adjustment  to 
the  Federal  rates  and  that  were  used  by 
the  intermediary  as  the  basis  for 
modifying  base-year  costs  to 
incorporate  the  effect  of  the  rebundling 
requirement  in  the  hospital-specific  rate. 
(No  similar  adjustment  was  necessary 
for  services  furnished  "under 
arrangements"  since  the  allowable  costs 
of  these  services  was  already  reflected 
in  hospital  cost  reports  used  in 
determining  the  prospective  payment 
rates.)  Therefore,  we  believe  the 
prospective  payment  rates  already 
reflect  the  fiill  costs  of  services,  and  that 


any  additional  amount  to  cover  the 
capital  costs  of  services  provided 
outside  the  hospital  wmdd  constitute  a 
duplicate  payment 

2.  Indirect  Teaching  and 
Disproportionate  Share  Adjustments 
(Recommendatiim  8) 

Recommendation:  The  indirect  costs 
of  teaching  and  the  costs  of  serving  a 
disproportionate  share  of  low-income 
patients  should  be  recognized  through 
the  use  of  data-based  adjustments  to 
hospital  payments  under  the  prospective 
payment  system.  In  addition,  the 
Secretary  should  support  further 
research  efforts  to  improve 
measurement  of  the  sources  of  hospital 
cost  variation.  Results  of  this  research 
could  be  employed  to  improve  the 
overall  structure  of  payments  under  the 
prosfiective  payment  system. 

Response:  We  support  further 
research  efforts  to  improve  the 
measurement  of  the  sources  of  hospital 
cost  variation,  including  the  indirect 
costs  of  graduate  medical  education  and 
treating  a  disproportionate  share  of  low- 
income  patients.  The  indirect  medical 
education  and  disproportionate  share 
adjustment  factors  are  set  by  law, 
however,  and  we  do  not  have  the 
discretion  to  change  them.  While  we 
believe  the  researdi  that  ProPAC 
recommends  would  be  of  use  in  refining 
future  policy,  we  also  believe  it  is  of 
lower  priority  at  the  present  time  than 
other  studies,  including  several 
mandated  by  Congress. 

3.  Labor  Market  Area  Definitions 
(Recommendation  9) 

Recommendation:  ProPAC  states  that 
it  continues  to  believe  that  the  current 
hospital  labor  market  area  definitions 
are  seriously  flawed  and  that  they  can 
be  improved  substantially  with  currendy 
available  data.  ProPAC  recommends 
that  the  Secretary  should  adopt 
improved  definitions  of  hospital  labor 
market  areas.  For  urban  areas,  the 
Secretary  should  modify  the  current 
MSAs  to  distinguish  between  central 
and  oudying  areas.  The  central  areas 
should  be  defined  using  urbanized  areas 
as  designated  by  the  Census  Bureau.  For 
rural  areas,  the  Secretary  should 
distinguish  between  urbanized  rural 
.  counties  and  other  rural  counties  within 
each  State.  Urbanized  rural  counties 
should  be  defined  as  counties  with  a 
cify  or  town  having  a  population  of 
25,000  or  greater,  lie  implementation  of 
improved  definitions  should  not  result  in 
any  change  in  aggregate  hospital 
payments.  Furthermore,  these 
definitions  should  not  affect  the 
assignment  of  hospitals  to  urban  or  rural 


areas  for  purposes  of  determining 
standardized  amounts. 

Response:  We  appreciate  the  effort 
and  analysis  that  ProPAC  has  devoted 
to  trying  to  better  define  labor  maricet 
areas  for  purposes  of  applying  the  wage 
index.  However,  we  continue  to  believe 
that  defining  labor  market  areas  on  die 
basis  of  urbanized  and  nonurbanized 
areas  within  areas  classified  as  urban 
and  rural  would  create  administrative 
problems.  In  our  response  to  this  same 
recommendation  in  the  April  1, 1967 
ProPAC  report  for  FY  1988  (52  FR  22093. 
June  10, 1987),  we  raised  a  number  of 
concerns  that  still  trouble  us. 

First,  we  continue  to  be  concerned 
with  the  Census  Bureau's  definition  of 
urbanized  areas.  Because  the 
boundaries  are  based  on  population 
densify  and  defined  to  the  census  tract 
level,  urbanized  areas  follow  boundaries 
that  do  not  coincide  with  street  address, 
zip  codes,  or  other  identities  with  which 
hospitals,  intermediaries  or  we  are 
routinely  familiar.  In  addition,  the  actual 
boundaries  of  urbanized  areas  are 
volatile  and  subject  to  dramatic  change 
where  extensive  development  occurs. 
However,  the  Census  Bureau  routinely 
draws  the  boundaries  for  urban  areas 
only  once  each  decade  following  the 
decennial  census.  Hence,  we  would 
anticipate  numerous  cases  in  which 
hospitals  would  argue  that  their  location 
has  changed  from  a  nonurbanized  area 
to  an  urbanized  cuea  because  of 
development  since  the  last  census.  This 
boundary  issue,  along  with  the  increase 
in  boundaries  resulting  frtim  classifying 
hospitals  according  to  four  labor  market 
area  classifications,  would  multiply  the 
number  of  cases  in  which  hospitals 
perceive  that  they  are  being 
disadvantaged. 

Second,  we  continue  to  have  concern 
regarding  the  accuracy  with  which 
hospitals  would  be  assigned  to 
urbanized  areas.  As  we  noted  in  the 
September  1. 1987  final  rule  (52  FR 
33055),  the  census  tract  is  not  a  part  of 
the  data  we  routinely  receive  from 
hospitals,  nor  is  it  data  with  which 
hospitals  or  intermediaries  are  familiar. 
To  a^^lgn  hospitals  to  classifications 
below  the  counfy  level  would  require 
this  information. 

Third,  while  ProPAC's  suggested 
refinements  to  labor  maiicet  areas  would 
most  likely  recognize  greater  wage 
variations  than  are  currendy  indicated, 
we  note  that  these  wage  differentials 
are  highly  correlated  with  and  thus  are 
already  taken  into  account  in  some 
degree  through  the  indirect  medical 
education  and  disproportionate  share 
adjustments  for  hospitals,  and  the 
special  treatment  for  rural  referral 


centera.  In  addition,  constructing  the 
wage  index  for  labor  market  areas  as 
redefined  by  ProPAC  would  dictate 
recalculation  of  the  indirect  medical 
education  and  disproportionate  share 
adjustments  in  order  to  ensure  that  we 
would  not  be  aggravating  payment 
disparities  among  groups  of  hospitals. 
Such  recalculation  would  require 
legislation. 

It  is  not  clear  that  the  labor  market 
areas  recommended  by  ProPAC  are  any 
more  reflective  of  the  markets  in  which 
hospitals  compete  for  labor  than  the 
current  system.  We  agree  that  use  of 
more  labor  market  areas  would  result  in 
a  wage  index  with  greater  explanatory 
power  with  regard  to  hospital  wage 
levels.  In  fact  maximum  explanatory 
power  would  be  achieved  by  using  a 
hospital-specific  wage  index.  However, 
under  the  prospective  payment  system, 
we  are  concerned  with  hospital  level 
cost  differences  rather  than  wage  level 
differences.  It  is  anticipated  under  the 
prospective  payment  system  that 
hospitals  with  high  wages  substitute 
nonlabor  inputs  for  labor  inputs  in  order 
to  keep  overall  costs  down. 

We  recognize  that  the  current  system 
of  MSAs  used  for  defining  labor  market 
areas  has  shortcomings.  We  look 
forward  to  continuing  to  work  with 
ProPAC  to  develop  a  classification 
methodology  that  better  reflects  labor 
market  areas  and  that  overcomes  the 
administrative  problems  discussed 
above. 

4.  Evaluation  of  Sole  Communify 
Hospital  Policies  (Recommendation  10) 

Recommendation:  Using  the  most 
recent  data  available,  the  Secretary 
should  immediately  initiate  an 
evaluation  of  the  adequacy  of  current 
sole  communify  hospital  policies  for  the 
protection  of  isolated  rural  hospitals. 
Based  on  this  evaluation,  the  Secretary 
should  develop  policies  to  ensure  that 
prospective  payment  system  policy  does 
not  jeopardize  Medicare  beneficiaries' 
access  to  inpatient  hospital  care  in 
isolated  rural  areas. 

Response:  We  share  ProPAC's 
concern  regarding  sole  community 
hospitals  and  we  are  committed  to 
maintaining  access  to  the  health  care 
system  in  rural  areas.  We  realize  that 
the  financial  position  of  some  sole 
communify  hospitals  remains  serious. 
Accordingly,  we  have  already  begim 
evaluating  the  current  SCH  payment 
provisions. 

In  addition.  Pub.  L 100-203  contained 
two  provisions  that  should  be  of 
considerable  value  to  isolated  rural 
hospitals.  First  Congress  extended  for 
two  additional  years  the  provisions  for 
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payment  adiustments  for  sole 
community  hospitals  that  experienoe  a 
yearly  dedine  in  discharges  of  greater 
than  fnre  percent  More  sigiiificant. 
Congress  extended  the  adjustment  for 
volume  decline  to  those  hospitals  that 
could  qualify  as  sole  community 
hospitals  but  choose  not  to  or  that  later 
choose  to  give  up  that  designation.  This 
new  provision  will  allow  a  sole 
community  hospital  or  a  hospital  that 
could  qualify  as  a  sole  community 
hospital  to  choose  the  payment  rate  that 
is  most  advantageous  (eidier  the  sole 
community  hospital  blended  rate  or  the 
regular  prospective  payment  rate)  while 
at  the  same  time  retaining  the  protection 
afforded  by  the  adjustment  for  declines 
in  vokme.  (See  our  discussion  of  these 
provisions  in  section  IV  J.  of  this 
preamble.) 

We  are  supportive  of  sole  community 
hospitals  and  the  role  they  play  in 
ensuring  access  to  care  in  remote  rural 
areas.  However,  we  also  believe  that  the 
problems  of  sole  community  hospitals 
are  not  exclusively  related  to  the 
Medicare  program.  While  the  Medicare 
program  should  be  a  part  of  any 
solutions  to  these  problems,  sole 
community  hospitals  and  the 
communities  they  serve  are  encouraged 
to  explore  alternative  ways  in  which  the 
hospital  can  maintain  financial  stability 
while  continuing  to  provide  essential 
services  in  the  communities. 

C.  Quality  of  Care  | 

Evaluation  of  Peer  Review  Organization 
(PRO)  Review  and  Quality  of  Care 
(Recommendation  12) 

Recommendation:  The  Secretary 
should  review  and  synthesize  the 
findings  of  the  PROs  over  the  past  four 
years.  A  major  comprehensive 
evaluation  of  PROs  and  their  impact  on 
quality  of  care  should  follow.  The 
evaluation  should  focus  on  issues  of 
access  to  and  use  of  services,  patterns  of 
denials,  and  instances  of  poor  quality 
care.  Issues  related  to  expenditure 
control  and  efficient  administration  of 
PRO  contract  requirements  should  be 
secondary  to  broader  quality-of-care 
evaluative  goals.  The  assessment  should 
also  evaluate  and  compare  criteria  used 
to  make  judgments  about  when  care  is 
appropriate.  Finally,  this  major  study 
should  assist  the  Secretary  in  i 

developing  and  imptementing  ' 

mechanisms  for  expanded  FUG  review 
of  episodes  of  care  that  are  patient- 
oriented  rather  than  institution-oriented. 

Response:  While  we  agree 
conceptually  with  the  purpose  of  a 
longitudinal  study  of  PRO  review 
findings,  we  do  not  believe  that  such  a 
study  is  feasible  given  the  transitional 


nature  of  the  FRO  program  during  die 
targeted  time  period.  The  FRO  program 
was  implemented  simukaneousiy  with 
the  prospective  payment  system  in  1984, 
and,  in  1986,  its  foscus  changed  from 
utilization  review  to  quality  review. 

Major  changes  have  been  made  to 
improve  the  review  methodology  both 
through  our  program  policies  and  as  a 
result  of  legislative  mandates.  As  a 
result,  we  do  not  have  a  consistent  data 
base  (Ml  which  to  perform  longitudinal 
analysis.  In  addition,  we  have  not 
collected  data  on  individual  case 
reviews:  we  have  summary  data  only. 
This  further  Umits  our  data  analysis 
techniques.  In  the  next  FRO  contract 
scope  of  woric,  we  are  implementing  a 
new  data  collection  system  that  wiD 
include  disaggregated  data,  which  will 
significantly  improve  our  ability  to 
perform  a  longitudinal  analysis. 

We  have  contracted  with  the  Institute 
of  Medicine  (lOM)  to  assess  the  current 
state  of  the  art  in  quality  review.  lOM 
will  evaluate  the  procedures,  costs,  and 
adequacy  of  quality  assurance 
mechanisms  and  examine  the 
availability  of  reliable  and  clinically 
valid  criteria  and  standards  to  judge 
quaUty  of  care.  A  comprehensive  report 
of  the  lOM  study  outlining  findings, 
conclusions,  and  recommendations,  will 
be  prepared  for  Congress. 

The  second  part  of  the  ProPAC 
recommendation  concerns  die 
evaluation  of  FRO  criteria.  ProPAC 
believes  that  the  Secretary  should 
review  the  development  use,  and 
application  of  criteria  related  to  medical 
necessity  and  appropriateness. 

An  PROs  are  required  to  submit  their 
criteria  to  HCFA  45  days  bdbre 
implementation  and  to  sirirmit  any 
changes  to  these  criteria  30  days  before 
implementation.  All  criteria  are  then 
reviewed  by  HCFA  central  office  and 
regional  office  medical  personneL  After 
this  review,  the  strengths  and 
weaknesses  of  the  criteria  are  discussed 
with  the  PROs,  and  the  PROs  are  then 
required  to  make  appropriate  revisions 
to  these  criteria.  In  addition,  both  the 
HCFA  regional  offices  and  an 
independent  contractor,  SysteMetrics, 
Inc.  (the  so-called  "SuperPRO")  review 
a  sample  of  PRO  cases  using  the  FRCs 
approved  critoia  to  assure  that  the 
criteria  are  applied  appropriately  and 
that  the  medicid  determmations  are 
accurate,  in  additioii,  over  the  next  year, 
the  "Saperi>RO"  wifl  analyze  the  VKi 
criteria  and  made  recoonMendations  for 
changes. 

We  also  agree  that  the  VRO  program 
should  focus  on  ontcomes  of  care.  To 
that  end,  we  are  devdoping  onifonn, 
accurate  screentag  procedures  using 


clinical  data  abstracted  from  die 
individual  medical  records.  Under  this 
process,  we  will  review  an  array  of 
diagnostic  information,  includh^ 
objective  positive  physician  findings 
and  information  on  the  course  of 
hospitalization.  This  will  pennit' 
assessment  of  the  severity  of  illness  at 
admission  and  the  care  a  person 
receives  while  a  patient  as  well  as 
monitoring  the  outcome.  The  data 
generated  from  this  process  will  be  used 
to  systematically  identify  for  indepth 
review  physicians  and  providers  with 
aberrant  practioe  patterns. 

We  are  m  agreement  with  ProPAC's 
recommendation  that  the  appropriate 
mix  of  cases  In  all  areas  should  be 
examined  along  with  the  number  of 
reviews  and  type  of  tools  needed  to 
identify  quality  problems.  A  number  of 
activities  have  taken  place  in  the  past 
year  in  this  regard.  A  zero  based 
analysis  of  PRO  reviews  was  performed 
prior  to  the  development  of  the  new 
PRO  contract  scope  of  work  (which  is 
effective  for  contracts  entered  into  or 
renewed  on  or  after  October  1. 1988)  to 
refine  the  mix  of  reviews  in  order  to 
assure  that  activities  are  focused 
appropriately.  In  addition,  we  convened 
a  task  force  composed  of  PRO  and 
HCFA  representatives  that  further 
refined  and  improved  the  HCFA 
inpatient  hospital  generic  quality 
screens.  We  believe  that  the  improved 
quality  screens  will  improve  the 
identification  of  quality  problems.  We 
also  convened  a  task  force  to  develop  a 
model  quality  intervention  plan  to 
ensure  that  the  PROs  will  take  more 
consistent  actions  to  improve  quality  of 
care  when  problems  are  identified. 

In  the  new  PRO  contract  scope  of 
work,  PROs  vrill  review  a  sample  of 
posthospital  care  furnished  before  a 
readmission  that  occurred  within  31 
days  of  discharge  firom  a  hospital.  To 
make  that  review  more  meaningful, 
work  groups  were  convened  in  eariy 
1987  to  develop  generic  quality  screens 
to  help  in  the  identification  of  quality 
problems  in  skilled  nursing  facilities, 
heme  health  care,  and  outpatient 
surgery  areas. 

Also,  we  are  in  the  process  of 
providmg  some  FROs  with  added  funds 
to  conduct  pilot  studies.  These  studies     ~ 
will  test  variring  review  methodologies 
in  an  attempt  to  identify  the  most 
efficient  and  effeoBve  way  to  identify 
cases  for  review.  Examples  of  the  areas 
that  will  be  studied  are  review  of  short 
stays,  deaths  within  20  days  of  hospital 
discharge,  and  services  furnished  by 
skilled  nursing  facilities  and  home 
health  agencies. 


D.  Patient  Classification  and  Case-Mix 
Measurement 

1.  Improvements  to  Case  Mix 
Measurement  (Recommendation  13) 

Recommendation:  ProPAC  continues 
to  believe  that  the  ORG  system  is  the 
best  available  measure  of  hospital  case 
mix  for  the  proq>ective4>ayment  system. 
However,  the  Secretary  should  continue 
to  refine  the  DRGs  to  improve  the  equity 
of  hospital  payments  and  to  update  the 
DRGs  to  account  for  changing 
technology.  The  Secretary  should  focus 
on  generic  improvements  through  the 
use  of  patient  data  currenUy  available 
from  the  discharge  abstract.  The 
Secretary  should  also  consider  the  use 
of  temporary,  technology-specific  DRGs 
if  assignment  to  an  existing  URG  is  not 
appropriate. 

Response:  We  agree  with  ProPAC  that 
the  DRG  system  is  the  best  currendy 
available  system  for  reflecting  relative 
resource  intensity  in  inpatient  hospital 
services  and  that  the  system  could  be 
further  refined.  We  beUeve  that  many  of 
the  DRG  refinements  that  have  been 
made  have  constituted  significant 
improvements  to  the  classification  of 
cases.  ProPAC  itself  has  been  a 
contributor  to  these  improvements 
through  its  recommendations  and 
analysis. 

We  believe  our  commitment  to  further 
DRG  refinement  is  also  evidenced  by 
the  fact  that  we  have  proposed  DRG 
classification  changes  every  year  since 
FY  1965  regardless  of  the  fact  that  we 
were  not  obligated  by  law  to  reclassify 
and  recalibrate  annually  until  FY  1988. 
In  addition,  we  continue  to  support 
research  with  respect  to  DRG 
refinements.  For  example,  we  are 
sponsoring  researeh  by  Yale  University 
to  investigate  ways  in  which  the  use  of 
complications  and  comorbidities  in  the 
DRG  system  could  be  revised  so  as  to 
capture  severity  of  illness.  We 
anticipate  that  this  work  will  inform  the 
DRG  classification  changes  that  we  may 
propose  in  the  future. 

With  respect  to  the  use  of  technology- 
specific  DRGs,  we  continue  to  oppose 
.  this  approach  for  reasons  discussed  in 
previous  Federal  Ragistar  documents. 
Also,  as  we  noted  in  the  May  19, 1987 
proposed  notice  on  changes  to  the  DRG 
classification  system  (52  PR  18880),  it  is 
not  necessary  to  create  new  DRGs  to 
trace  costs  associated  with  particular 
technologies,  since  unique  ICD-&-CM 
codes  are  available  for  this  purpose. 

2.  Coding  Improvements 
(Recommendation  14). 

Recoouneadotion:  The  Secretary 
should  formalize  a  more  timely, 
systematic  and  consultative  approach 


to  consider  ICD-9-CM  codes  for  new 
diagnoses,  procedures,  devices,  and 
other  treatments.  When  new  codes  are 
considered  and  created,  both  coding 
specialists  and  clinical  specialists 
should  be  involved.  ProPAC  continues 
to  believe  that  the  Secretary's  guidelines 
prohibiting  the  use  of  CSiapter  16  codes 
as  principal  diagnoses  should  be 
reviewed  because  the  prohibition  has,  in 
some  cases,  impeded  appropriate  DRG 
assignment  of  important  diagnoses. 
(Chapter  16  of  the  ICD-8-CM  system  is 
a  compendium  of  symptoms,  signs,  ill- 
defined  conditions,  and  abnormal 
findings  of  laboratory  and  investigative 
procedures.  Chapter  16  rules  contradict 
the  usual  guidelines  of  the  ICD-O-CM 
coding  system  concerning  the  sequence 
of  principal  and  secondary  diagnoses.) 

Response:  We  disagree  with  ProPAC's 
assertion  that  the  current  system  for 
coding  changes  is  not  timely,  systematic, 
and  consultative.  Eadi  fiscal  year,  we 
publish  the  process  for  coding  changes 
and  we  request  public  comment 
concerning  problems  and 
recommendations.  We  also  publish 
notices  in  the  Federal  Register  to 
announce  the  time,  place  and  proposed 
agenda  for  regularly  scheduled  public 
meetings  concerning  coding  changes. 
During  calendar  year  1987,  we  held 
meetings  in  April,  }uly,  and  December. 

Prior  to  all  publk:  meetings,  the  ICD- 
9-CM  Coordination  and  Maintenance 
Committee  (the  Committee)  thoroughly 
researches  die  topics  on  the  agenda. 
This  committee  is  composed  of 
individuals  trained  in  the  coding  of 
medical  records  in  addition  to 
physicians,  nurses,  and  others  familiar 
with  the  Medicare  prospective  payment 
system.  In  addition  to  the  thorough 
review  by  this  committee,  outside 
organizations  are  also  contacted  for 
consultation.  At  the  public  meetings, 
presentations  may  be  given  by  qualified 
experts  on  particular  topics  of  interest. 

While  this  may  appear  to  be  a  lengthy 
time  process,  we  have  received  many 
public  comments  that  the  timeframes  are 
not  sufficient  for  hospitals  to  implement 
or  adopt  coding  changes. 

One  of  the  reasons  for  length  of  time 
between  meetings  is  to  permit  the  public 
to  provide  additional  comments  on  the 
proposals  presented  at  the  public 
meetings.  In  addition  to  those  who 
regularly  attend  the  public  meetings,  we 
also  senid  summaries  of  the  Committee 
meetings  to  an  additional  200 
organizations  and  individuals.  Included 
among  this  group  are  coding  specialists 
as  well  as  physicians.  As  a  result  of  this 
distribution,  we  receive  additional 
comments  from  those  unable  to  attend 
the  meetings.  While  the  last  public 


meeting  is  held  in  December,  written 
comments  are  accepted  until  January  31. 

The  time  we  allot  to  this  process  is 
necessary  to  pennit  us  time  to  consider 
the  volume  of  input  from  outside  groups 
before  we  make  a  final  decision  on 
changing  a  code.  To  acciu^tely  edit 
index,  and  print  the  errata  for  the  three 
volumes  of  1CD-9-CM,  we  must  have 
some  lead  time.  In  addition,  final  coding 
changes  may  necessitate  changes  in 
DRG  classification  that  would  require 
revisions  in  the  GROUPER  program. 

By  statute,  the  prospective  payment 
rates  and  update  factors  that  are  to  be 
effective  for  a  given  Federal  fiscal  year 
(that  is,  on  or  after  October  1]  must  be 
published  in  the  Federal  Register  by  the 
preceding  May  1  with  60  days  allowed 
for  public  comment.  Since  coding 
changes  affect  the  DRGs  that  are  used  in 
computing  final  payment  for  inpatient 
services,  we  must  finalize  coding 
changes  before  the  May  1  publication 
date.  In  order  to  finalize  changes  by 
May  1.  we  begin  formulation  of  the  final 
proposed  code  revisions  on  February  1. 
By  February  15,  final  clearance  begins 
within  HCFA  and  the  National  Center 
for  Healdi  Statistics  (NCHS).  Approval 
must  be  obtained  by  all  relevant  staff 
before  submission  to  the  HCFA 
Administrator  and  NCHS  Director.  By 
March  1,  revisions  have  received  final 
approval,  and  work  is  completed  in 
April  on  the  tabular  and  indexing  of  the 
Addendum  that  will  contain  the  new 
and  revised  codes.  Publication  of  the 
Addendum  occurs  sometime  in  August. 
The  Addenda  for  FY  1986  and  FY  1987 
contained  50  new  and  revised  codes  and 
100  new  and  revised  codes,  respectively. 

A  great  deal  of  background  work  goes 
into  a  proposal  before  it  is  presented  at 
a  public  meeting.  The  ICD-9-CM 
Coordination  and  Maintenance 
Committee  thorou^y  researches  the 
tidies  on  the  agenda.  This  committee  is 
composed  of  people  trained  in  the 
coding  of  medical  records  in  addition  to 
physicians,  nurses  and  others  familiar 
with  the  prospective  payment  system.  In 
addition  to  the  review  by  this 
committee,  technical  advice  is  solicited 
from  clinical  specialists.  Examples  of 
groups  who  have  provided  technical 
advice  include  the  American  Society  for 
Gastrointestinal  Endoscopy,  North 
American  Society  for  Pacing  and 
Electrophysiolegy.  the  National 
Association  of  Children's  Hospitals  and 
Related  institutions,  and  the  National 
Association  for  Sleep  Disorders. 
Physician  speciaUsts  regularly  attend 
the  public  meetings  and  make 
presentations  on  medical  procedure  and 
technology.  The  results  are  better 
revisions  to  die  ICD-8-CM. 
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In  its  recommendation  ProPAC  noted 
what  it  considered  to  be  two  areas  of 
continuing  coding  problems,  acute  { 
myocardial  infarctions  (AMIs)  and 
partial  joint  replacements. 

We  agree,  with  ProPAC.  that 
problems  still  exist  with  the  coding  of 
AMIs.  The  diagnosis  codes  are 
contained  in  volumes  1  and  2  of  the 
ICD-«-CM  and  therefore  are  the 
primary  responsibility  of  NCHS.  NCHS 
has  been  reviewing  the  problems  with 
the  codes  throughout  the  year.  Several 
proposals  have  been  presented  by  the 
public  and  NCHS  at  the  pubUc  meetings. 
However,  the  proposals  have  not 
adequately  distinguished  between 
patients  admitted  with  an  AMI  and 
patients  not  admitted  for  treatment  of  an 
AMI  but  whose  diagnosis  is  an  AMI 
because  of  the  "eight  week  rule."  Under 
the  eight  week  rule,  a  diagnosis  of  AMI 
must  be  coded  under  some 
circumstances  if  the  patient  has  had  an 
infarction  within  eight  weeks  of  the 
admission. 

HCFA  will  continue  to  work  with 
NCHS  to  improve  the  guidelines  and 
code  definitions.  Any  comments  from 
the  public  on  improving  Chapter  16  and 
any  other  coding  questions  concerning 
volumes  1  and  2  of  ICD-9-CM  should  be 
sent  to:  Ms.  Sue  Meads,  Co-Chairperson, 
ICD-9-CM  Coordination  and 
Maintenance  Committee,  National 
Center  for  Health  Statistics,  Room  2-19 
Center  Building.  3700  East- West 
Highway,  Hyattsville,  MD  20782. 

We  will  also  continue  to  examine  the 
necessity  of  codes  for  partial  joint 
replacements.  Since  this  is  an  issue 
related  to  procedure  codes  within 
volume  3  of  ICD-»-CM,  HCFA  has  the 
lead  responsibility  for  making  any 
changes.  This  topic  is  already  scheduled 
on  the  agenda  for  the  July  meeting  and 
will  be  addressed  during  the  next  year. 
Any  concerns  with  the  coding  of 
procedures  in  volume  3  of  the  ICD-»- 
CM  should  be  sent  to:  Ms.  Patricia 
Brooks.  Health  Care  Financing 
Administration,  Offlce  of  Coverage 
Policy,  Room  309.  East  High  Rise 
Building.  6325  Security  Boulevard. 
Baltimore,  Maryland  21207.  | 

VI.  Other  Required  InformatioD        I 

A.  Paperwork  Reduction  Act 

This  proposed  rule  does  not  impose 
information  collection  requirements. 
Consequently,  it  need  not  be  reviewed 
by  the  Executive  Office  of  Management 
and  Budget  under  the  authority  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C  3501-3511). 


B.  Public  Requests  for  Data 

In  order  to  respond  promptly  to  public 
requests  for  data  related  to  the 
prospective  payment  system,  we  have 
set  up  a  process  under  which 
commenters  can  gain  access  to  the  raw 
data  on  an  expedited  basis.  Generally, 
the  data  are  available  in  computer  tape 
format  and  are  listed  below  with  the 
cost  of  each  tape.  Anyone  wishing  to 
purchase  data  tapes  should  submit  a 
written  request  along  with  a  check  to   - 
cover  the  cost  of  the  tapes  to  the 
following  address:  HCFA  Office  of 
Statistics  and  Data  Management.  Bureau 
of  Data  Management  and  Strategy. 
Room  l-F-2  Oak  Meadows  Building, 
6325  Security  Beulevard,  Baltimore,  MD 
21207. 

1.  MEDPAR  Public  Use  Rle 

This  file  contains  billing  and  medical 
data  for  Medicare  beneficiaries  using 
short-stay  hospital  inpatient  services  for 
a  20  percent  sample  determined  by  the 
terminal  digits  in  the  beneficiary's 
Health  Insurance  Claim  Nimiber.  The 
file  is  stripped  of  most  data  elements 
that  would  have  identified  either  the 
beneficiary  or  the  hospital. 

Periods  Available:  Calendar  Year  (CY) 

1^0  through  CY  1987 
Price:  $800.00  for  each  calendar  year 

2.  Expanded  Modified  MEDPAR  File 

The  file  contains  records  for  100 
percent  of  Medicare  beneficiaries  using 
short-stay  hospital  inpatient  services. 
The  file  is  stripped  of  most  data 
elements  that  would  have  identified 
beneficiaries.  The  hospitals  are 
identified.  The  file  is  available  to 
persons  qualifying  under  the  terms  of 
the  Notice  of  Proposed  New  Routine  Use 
for  an  Existing  System  of  Records 
published  in  ^e  Federal  Register  on 
December  24, 1984  (49  FR  49941),  which 
was  amended  by  the  July  2. 1985  Notice 
of  Proposed  New  Routine  Use  for  an 
Existing  System  of  Records  (50  FR 
27361).  Under  the  requirements  of  these 
notices,  a  data  use  agreement  must  be 
signed  by  the  purchaser  before  release 
of  these  data. 

Periods  Available:  FY  1984  through  FY 

1987 
Price:  $2650.00  for  each  fiscal  year 

3.  HCFA  Hospital  Wage  Index  Survey 

Wage  indexes  for  acute  care  hospitals 
are  used  to  adjust  payments  in  the 
prospective  payment  system.  Both  the 
1982  and  1984  wage  index  files  include 
the  following  data  items  for  each 
hospital:  provider  number,  intermediary 
number,  beginning  and  ending  dates  of 
the  cost  reporting  period,  total  gross 
hospital  salaries,  total  paid  hours,  and 


state  and  county  codes.  In  addition,  the 
1982  wage  index  file  hicludes  the  date 
the  hospital  became  subject  to  the 
prospective  payment  system.  These  files 
are  generated  upon  special  request 

Periods  Available:  Cost  reporting 
periods  ending  in  calendar  year  1982 
and  cost  reporting  periods  ending 
September  sa  1984  through  September 
29,1985 

Price:  $370.00  for  each  of  the  two  periods 

4.  H180  Extract  Cost  Reporting  Periods 
Ending  January  1, 1981  through 
December  31, 1981       • 

This  file  contains  selected  data  items 
fit)m  cost  reports.  These  data  were  used 
in  computing  the  initial  Federal 
prospective  payment  rate. 
Price:  $530.00 

5.  H180  Extract  Cost  Reporting  Periods 
Ending  January  1, 1982  through 
September  29, 1983 

This  file  contains  the  target  amount 
computations  that  provide  the  basis  for 
the  determination  of  the  final 
prospective  payment  system  hospital- 
specific  rates  and  rate-of-increase  limits 
hospital-specific  target  amounts  per 
case. 

Price:  %SSOm 

6.  TEFRA  Minimum  Data  Set  Cost 
Reporting  Periods  Ending  September  3a 

1983  through  September  2a  1984 

The  TEFRA  Minimum  Data  Set 
contains  cost,  statistical,  financial,  and 
other  information  from  the  Medicare 
hospital  cost  report  (Form  HCFA  2552- 
83).  There  is  a  single  record  for  each  of 
6,679  Medicare  certified  hospitals.  This 
data  set  includes  capital-related  cost 
(fixed  and  moveable)  information  used 
in  the  early  analyses  of  prospective 
capital  payment.  Most  of  these  files  are 
taken  from  cost  reports  that  have  been 
settled  by  the  intermediaries. 
Price:  $530.00 

7.  PPS-I  Minimum  Data  Set  Cost 
Reporting  Periods  Ending  September  30,^ 

1984  through  September  29, 1985 

The  PPS-I  Minimum  Data  Set  contains 
cost,  statistical,  financial,  and  other 
information  fit>m  the  Medicare  hospital 
cost  report  (Form  HCFA  2552-84).  There 
is  a  single  record  for  each  Medicare 
certified  hospital.  The  data  files  include 
submitted,  final  settled,  and  reopened 
cost  reports  received  from  the 
intermediary. 

Price:  $530.00 


&  PPS-4I  Minimum  DaU  Set  Cost 
Reporting  Periods  Ending  Sc^ember  30. 

1985  through  September  29, 1988 

The  PP&4I  Minimum  Data  Set 
contains  cost,  statistical  financial,  and 
other  information  from  the  Medicare' 
hospital  cost  report  (Form  HCFA  2552- 
85).  Tliere  is  a  single  record  for  each 
Medicare  certified  hoq>itali  The  data  set 
includes  subaiitted.  final  settled,  and 
reopened  cost  reports  received  from  die 
intermediaries. 
Period  Available:  September  30. 1965 

through  September  29, 1986 
Price:  $53000 

9.  PPS-m  Minimum  Data  Set  Cost 
Reporting  Periods  Ending  September  30. 

1986  through  September  29, 1987 

The  PPS-4II  Minimum  Data  Set 
contains  cost  statistical,  financial,  and 
other  information  from  the  Medicare 
hospital  cost  report  (Form  HCFA  2552^- 
86).  There  is  a  single  record  for  each 
Medicare  certified  hospital  The  data  set 
includes  submitted,  finial  setUed,  and 
reopened  cost  reports  received  from  the 
intermediaries. 
Price:  $.S30JX) 

10.  Providei^Spedfic  Variable  File 

'  This  file  is  a  conq>onent  of  the 
PRICER  program  used  in  an 
-  intermediary's  system  to  compute 
individual  DRG  payments.  The  file 
contains  records  for  all  prospective 
payment  system  hospitaU  and  short- 
stay  acute  care  hospitals  in  waiver 
States,  and  data  elements  used  in 
standardizing  hospital  chains  for 
recalibration  in  simulating  payments  to 
hospitals. 
Periods  Available:  1984, 1986,  and  1967 

Price:  $37a00 

For  further  information  concerning 
these  data  tapes,  contact  Rose 
Connerton  at  (301)  966-8067. 

In  addition,  certain  other  data,  such  as 
area  wage  data  and  data  used  to 
construct  the  Puerto  Rico  standardized 
amounts,  are  available  in  hard  copy 
format.  Commenters  interested  in 
exaibining  hard  copy  data  should 
contact  Paul  CHenick  at  (301)  966-4534. 

We  realize  that  commenters  may  be 
interested  in  obtaining  data  other  than 
those  we  have  discussed  above.  These 
commenters  should  direct  their  requests 
to  Paul  Olenick  at  the  number  provided 
above. 

Finally,  in  lieu  of  obtaining  data 
through  the  mail,  certain  data  may  also 
be  available  for  inspection  at  the  central 
office  of  the  Health  Care  Financing 
Administration  in  Baltimore,  Maryland. 
Commenters  interested  in  obtaining 
more  information  about  this  alternative 


for  reviewing  data  should  also  contact 
Paul  Olenick. 

C.  Public  Commatts 

Because  of  the  large  number  of  items 
of  correspondence  we  normally  receive 
on  a  proposed  rule,  we  are  not  able  to 
acknowledge  or  respond  to  them 
individually.  However,  in  preparing  the 
final  rule,  we  will  consider  all  comments 
concerning  the  provisions  of  this 
proposed  rule  that  we  receive  by  the 
date  and  time  specified  in  the  'Tlates" 
section  of  this  preamble  and  respond  to 
those  comments  in  the  preamble  to  that 
rule.  We  emphasize  that,  given  the 
statutory  requirement  under  section 
1886(e)(5)  of  the  Act  that  our  final  rule 
for  FY  1989  be  published  by  September 
1, 1988,  we  will  consider  only  those 
comments  that  deal  specifically  with  the 
matters  discussed  in  this  proposed  rule. 

Ust  of  Subjects 

42  CFR  Part  412 

Health  facilities.  Medicare. 

42  CFR  Part  413 

Health  facilities.  Kidney  diseases. 
Medicare.  Reporting  and  recordkeeping 
requirements. 

42  CFR  Chaptn  IV  would  be  amended 
as  follows: 

CHAPTER  tV— HEALTH  CARE  FINANCING 
ADMmtSTRATION,  DEPARTMENT  OF 
HEALTH  AND  HUMAN  SERVICES 

SUBCHAPTER  B-MEDICARE  PROGRAMS 

L  Part  412  is  amended  as  follows: 

PART  412-PROSPECT1VE  PAYMENT 
SYSTEM  FOR  INPATIENT  HOSPITAL 
SERVICES 

A.  The  authority  citation  for  Part  412 
continues  to  read  as  follows: 

AuOority:  Sees.  1102. 1122. 1815(e).  1871. 
and  1886  of  the  Sodal  Security  Act  (42  U.S.C. 
1302. 1320a-l.  1386g(e),  1386hh,  and  139S%vw). 

B.  In  Subpart  C  {  412.46,  paragraph 

(a)  is  revised,  paragraphs  (b),  (c),  and  (d) 
are  redesignated  as  paragraphs  (c),  (d), 
and  (e),  respectively,  a  new  paragraph 

(b)  is  added,  and  newly  redesignated 
paragraph  (c)  is  revised  to  read  as 
follows: 

Subpart  C—CondHiona  for  Payment 
Under  the  Proapecthre  Payment 
System 

9412.46   Medlcsl  review  requirements: 
ORG  vsiidaUon. 

(a)  Physiviuu  attestation.  The 
attending  physician  must  shortly  before, 
at,  or  shortly  after  discharge  (but  before 
a  claim  is  submitted),  attest  to  the 
principal  diagnosis,  secondary 
diagnoses,  and  names  of  major 


procedures  performed.  The  information 
must  be  in  writing  in  the  medical  record, 
and,  except  as  provided  in  paragraph  (b) 
of  this  section,  the  physician  must  sign 
the  statement  Below  the  diagnostic  and 
procedural  information,  and  on  the  same 
page,  the  following  statement  must 
immediately  precede  the  physician's 
dated  signature: 

"I  certify  that  the  narrative 
descriptions  of  the  principal  and 
secondary  diagnoses  and  the  major 
procedures  pCTformed  are  accurate  and 
complete  to  the  best  of  my  knowledge." 

(b)  Alternative  signature  requirement 
The  attending  physician's  signature, 
along  with  the  other  information 
required  in  paragraph  (a),  may  be 
provided  by  electronic  means  through  a 
hospital  data  system  if  the  intermediary 
determines  that  the  hospital  data  system 
meets  the  guidelines  established  by 
HCFA. 

(c)  Physician  acknowledgement  In 
addition,  when  the  claim  is  submitted, 
the  hospital  must  have  on  file  a  current 
signed  and  dated  acknowledgement 
from  the  attending  physician  that  the 
physician  has  received  the  foUowing 
notice: 

"Notice  to  Physidana:  Medicare  payment 
to  hospitals  is  based  in  part  on  each  patient's 
principal  and  secondary  diagnoses  and  the 
major  procedures  performed  on  the  patient 
as  attested  to  by  the  patient's  attending 
physician  by  virtue  of  his  or  her  signature  in 
the  medical  record.  Anyone  who 
misrepresents,  falsifies,  or  conceals  essential 
information  required  for  payment  of  Federal 
funds,  may  be  subject  to  fine,  imprisonment 
or  dvil  penalty  under  applicable  Federal 
Uws." 

The  acknowledgement  must  have  been 
completed  within  the  year  prior  to  the 
submission  of  the  claim. 


C.  Subpart  D  is  amended  as  follows: 


Subpart  O-Baaic  Metttodology  for 
Determining  Federal  Prospective 
I'ayiiieiii  naies 

1.  Section  412.62(k)  is  revised  to  read 
as  follows: 

9412.62    Federal  rates  for  fiscal  ysar  1984. 

*        *        •        •        * 

(k)  Adjusting  for  different  area  wage 
levels.  HCFA  adjusts  the  proportion  (as 
estimated  by  HCFA  from  time  to  time) 
of  Federal  rates  computed  imder 
paragraph  (j)  of  this  section  that  are 
attributable  to  wages  and  labor-related 
costs,  for  area  differences  in  hospital 
wage  levels  by  a  factor  (established  by 
HCFA)  reflecting  the  relative  hospital 
wage  level  in  the  geographic  area  (that 
is,  urban  or  rural  area  as  determined 
under  the  provisions  of  paragraph  (f)  of 
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this  section)  of  the  hospital  cotapand  to 
the  national  average  hospital  w^e 
level. 

2.  Section  412.63,  is  amended  by 
BBvising  paragraph  (b](3)  and  by  adding 
new  paragraph  (b)(4);  revising 
paragraph  (c)(4)  and  adding  a  new 
paragraph  (c)(6);  paragrapha  (f)  and  (g) 
are  revised;  paragraphs  (h),  (i).  and  {]) 
are  redesignated  as  paragraphs  (i),  (j), 
and  (k),  respectively;  a  new  paragraph 
(h)  is  added;  the  introductory  texts  of 
newly  redesignated  paragraphs  (j)  and 
(j)(l),  and  paragraph  0)(l)(i)  are  revised; 
and  newly  redesignated  paragraph  (k)  is 
revised  to  read  as  follows: 


S412.S3    Federal  rates  for  fiscal 
I  yMT  1964.. 


(b)  Geographic  classifications.  •  ♦  * 

(3)  For  discharges  occurring  on  or 
after  October  1. 1988.  a  hospital  located 
in  a  rural  county  adjacent  to  one  or 
more  urban  areas  is  deemed  to  be 
located  in  an  urban  area  and  receives 
the  Federal  payment  amount  for  the 
urban  area  to  which  the  greatest  number 
of  workers  in  the  county  commute  if  the 
county  in  which  the  hospital  is  located 
meets  the  following  criteria: 

(i)  The  rural  county  meets  one  of  the 
following  commuting  standards: 

(A)  At  least  15  percent  of  the  residents 
of  the  rural  county  who  are  employed 
commute  to  the  central  county  or 
counties  of  all  adjacent  urban  areas. 

(B)  The  sum  of  the  number  of 
employed  residents  of  the  rural  county 
who  conunute  to  the  central  county  or 
counties  of  all  adjacent  urban  areas  and 
the  number  of  employed  residents  of  all 
adjacent  urban  areas  who  commute  to 
the  rural  county  equals  at  least  20 
percent  of  the  number  of  employed 
residents  of  the  rural  county. 

(ii)  The  rural  county  meets  all  othet 
applicable  Executive  O^ce  of 
Management  and  Budget  (EOMB) 
standards  for  the  level  of  commuting 
determined  under  paragraph  (b)(4)(i)  of 
this  section  for  designation  as  an 
outlying  county  of  an  MSA.  These 
EOMB  standards  are  set  forth  in  the 
notice  of  final  standards  for 
classification  of  MSAs  published  in  the 
Federal  Register  on  January  3. 1980  (45 
FR  956).  and  available  from  HCFA.  East 
High  Rise  Building.  Room  132,  6325 
Security  Boulevard.  Baltimore, 
Maryland  21207. 

(4)  For  hospitals  that  consist  of  two  or 
more  separately  located  inpatient 
hospital  facilities,  the  national  adjusted 
prospective  payment  rate  is  based  on 
the  geographic  location  of  the  hospital 
facility  at  which  the  discharge  occurs. 

(c)  Updating  previous  standardized 
amounts.  *  •  * 


(4)  For  fiscal  years  1967  through  1990 
HCFA  standardizes  the  average 
standardized  amounts  by  excluding  an 
estimate  of  the  payments  for  hospitals 
that  serve  •  disproportionate  share  of 
low-incame  patients. 
*       •   '  '*?:  V"  *       .* 

(9)  For  fiscal  year  1^  and  thereafter, 
HCFA  computes  average  standardized 
amoimts  for  hospitals  located  in  large 
urban  areas,  other  urban  areas,  and 
rural  areas.  The  term  "large  urban  area" 
means  an  MSA  with  a  population  of 
more  than  1.000,000  or  an  NECMA  ¥vith 
a  population  of  more  than  970,000  based 
on  the  most  recent  available  population 
data  pubUshed  by  the  Biueau  of  the 
Census. 


(f)  Applicable  percentage  change  for 
fiscal  year  1988.  (1)  The  applicable 
percentage  change  for  fiscal  year  1988. 


(i)  For  discharges  occurring  on  or  after 
October  1. 1987  and  before  November 
21, 1967,  zero  percent; 

(ii)  For  discharges  occurring  on  or 
after  November  21, 1987  and  before 
April  1, 1988, 2.7  percent;  and 

(iii)  For  discharges  occurring  on  or 
after  April  1. 1988  and  before  October  1, 
1988— 

(A)  3.0  percent  for  hospitals  located  in 
rural  areas: 

(B)  1.5  percent  for  hospitals  located  in 
large  urban  areas;  and 

(C)  1.0  percent  for  hospitals  located  in 
other  urban  areas. 

(2)  For  purposes  of  determining  the 
standardlEed  amounts  for  discharges 
occurring  on  or  after  October  1, 1988  (for 
Federal  fiscal  year  1989),  the  applicable 
percentage  change  for  fiscal  year  1988  is 
deemed  to  have  been — 

(A)  3.0  percent  for  hospitals  located  in 
rural  areas; 

(B)  1.5  percent  for  hospitals  located  in 
large  urban  areas;  and 

(C)  1.0  percent  for  hospitals  located  in 
other  urban  areas. 

(g)  Applicable  percentage  change  for 
fiscal  year  1989.  The  applicable 
percentage  change  for  fiscal  year  1989  is 
the  percentage  increase  in  the  market 
basket  index  (as  described  in 
9  413.40(c)(3)(ii))— 

(1)  Minus  1.5  percentage  points  for 
hospitals  located  in  rural  areas; 

(2)  Minus  2.0  percentage  points  for 
hospitals  in  large  urban  areas;  and 

(3)  Minus  2.5  percentage  points  for 
hospitals  in  other  urban  areas. 

(h)  Applicable  percentage  change  for 
fiscal  years  1990  and  following.  TTie 
applicable  percentage  change  for  FY  • 
1990  and  each  subsequent  fiscal  year  for 
hospitals  in  all  areas  is  the  percentage 


increase  in  thenarket  basket  index  (as 

described  in  {  413.40(cH3)(ii)). 

•  *        *        *        •        ■ 

(j)  Computing  Federal  rates  far  large 
urban,  other  urban  and  rural  hospitals. 
For  each  discharge  classified  widiin  a. 
ORG.  HCFA  wiU  establish  for  the  fiscal 
year  a  national  prospective  payment 
rate  and  a  regional  prospective  payment 
rate,  for  each  region.  Ss  follows: 

(1)  For  hospitals  located  in  a  large 
urban  or  other  urban  area  in  the  United 
States  or  that  region  respectively,  the 
rate  equals  the  product  of— 

(i)  lie  adjusted  average  standardized 
amount  (computed  imder  paragraph  (c) 
of  this  section)  for  the  fiscal  year  for 
hospitals  located  in  a  large  urban  or 
other  urban  area  in  the  United  States  or 
in  that  region:  and 

*  •        *        •        • 

(k)  Adjusting  for  different  area  wage 
levels.  HCFA  adjusts  the  proportion  (as 
estimated  by  HC^'A  from  time  to  time) 
of  Federal  rates  computed  under 
paragraph  (j)  of  this  section  that  are 
attributable  to  wages  and  labor-related 
costs  for  area  differences  in  hospital 
wage  levels  by  a  factor  (established  by 
HCFA)  reflecting  the  relative  hospital 
wage  level  in  the  geographic  area  (that 
is,  urban  or  rural  area  as  determined 
under  the  provisions  of  paragraph  (b)  of 
this  section)  of  the  hospital  compared  to 
the  national  average  hospital  wage 
level. 

D.  Subpart  E  is  amended  as  follows: 

Subpart  E—0«t«nninatlon  of 
Transition  Poriod  Paymant  RatM 

1.  Section  412.70.  is  amended  by 
revising  paragraph  (c)(5);  adding  a  new 
paragraph  (c)(6)  immediately  preceding 
the  table  to  paragraph  (c)  revising 
paragraph  (d)(4):  and  adding  a  new 
paragraph  (d)(5)  to  read  as  follows: 


{412.70 

***** 

(c)  Amount  of  blended  portions. 

(5)  The  appropriate  Federal 
prospective  payment  rate  is  a  combined 
regional  and  national  rate  and  changes 
with  the  Federal  fiscal  year.  For  Federal 
fiscal  year  1964,  which  begins  October  1, 
1963,  the  Federal  prospective  payment 
rate  is  100  percent  regional.  For  Federal 
fiscal  yeare  1965  and  1966.  which  begin 
October  1, 1964  and  October  1, 1985, 
respectively,  the  combined  rate  is  75 
percent  regional  and  25  pe'rcent 
national  For  Federal  fiscal  year  1987, 
which  begins  October  1, 1986,  the 
combined  rate  is  60  percent  regional  and 
50  percent  national  Effective  with 
Federal  fiscal  year  1988,  which  begins  : 


October  1, 1967,  the  Federal  prospective 
payment  rate  is  100  percent  national 
except  as  provided  in  paragraph  (c)(6)  of 
this  section. 

(6)  For  discharges  occurring  on  or 
after  April  1, 1988  and  before  October  1, 
1990,  payments  to  a  hospital  are  based 
on  the  greater  of  the  national  average 
Staiidardized  amount  or  the  sum  of  85 
percent  of  the  national  average 
standardized  amount  and  15  percent  of 
the  average  standardized  amount  for  the 
region  in  which  the  hospital  is  located. 

[d)  Blended  portions  for  new  . 
hospitals. 

(4)  For  discharges  occurring  on  or 
after  October  1, 1967.  the  prospective 
payment  rate  equals  the  appropriate 
Federal  national  rate  except  as  provided 
in  paragraph  (d)(5)  of  this  section. 

(5)  For  dischaiges  occurring  on  or 
after  April  1, 1968  and  before  October  1, 
1990.  payments  to  a  hospital  are  based 
on  the  greater  of  the  national  average 
standardized  amount  or  the  sum  of  85 
percent  of  the  national  average 
standardized  amount  and  15  percent  of 
the  average  standardized  amount  for  the 
region  in  which  the  hospital  is  located. 

2.  Section  412.73(c)  is  amended  by 
revising  paragraph  (c)(5)  and  adding  a 
new  paragraph  (c)(e)  to  read  as  follows: 

1 412.73   DetsmliuiUon  of  tlie  hoepNah 


(e)  Updating  base-year  costs 

(5)  For  Federal  fiscal  year  1988,  (i)  For 
purposes  of  determining  the  prospective 
payment  rates  for  sole  community 
hospitals  under  §  412.92(d)  for  cost 
reporting  periods  beginning  in  Federal 
fiscal  year  1968  (that  is,  on  or  after 
October  1, 1987  and  before  October  1, 
1988),  the  base-year  cost  per  discharge 
is  updated  as  follows: 

(A)  For  the  first  51  days  of  the 
hospital's  cost  reporting  period,  by  zero 
percent. 

(B)  For  the  next  132  days  of  the 
hospital's  cost  reporting  period,  by  2.7 
percent 

(C)  For  the  remainder  of  the  hospital's 
cost  reporting  period,  by — 

(1)  34)  percent  for  hospitals  located  in 
urban  areas; 

[2!\  1.5  percent  for  hospitals  located  in 
large  rural  areas;  and 

(J)  \Si  percent  for  hospitals  located  in 
other  urban  areas. 

(ii)  For  purposes  of  determining  the 
updated  base-year  costs  for  cost 
reporting  periods  beginning  in  Federal 
fiscal  year  1968  (that  is,  beginning  on  or 
after  October  1. 1668  and  before  October 


1;  1969),  the  update  factor  for  the  cost 
reporting  period  beginning  during 
Federal  fiscal  year  1968  is  deemed  to 
have  been — 

(A)  3X)  percent  for  hospitals  located  in 
rural  areas; 

(B)  1.5  percmt  for  hospitals  located  in 
large  urban  areas;  and 

(C)  1.0  percent  for  hospitals  located  in 
other  urban  areas. 

(6)  For  Federal  fiscal  years  1989  and 
following.  For  Federal  fiscal  years  1989 
and  following,  the  update  factor  is 
determined  using  the  methodology  set 
forth  in  8  412.63(g)  and  (h). 

E.  Subpart  P  is  amended  as  follows: 

Subpart  F—Paymant  for  Outliar  Caaas 

1.  In  {  412.80,  pargraph  (a)  is  amended 
by  revising  the  introductory  texts  of 
paragraph  (a)(1)  and  (a)(l)(ii),  and 
paragraph  (a)(2)  to  read  as  follows: 


S412J0 

(a)  Basic  rule.  (1)  Except  as  provided 
in  paragraph  (a)(2)  of  this  section 
concerning  transferring  hospitals,  HCFA 
provides  for  additional  payment, 
approximating  a  hospital's  marginal  cost 
of  care  beyond  thresholds  specified  by 
HCFA,  to  a  hospital  for  covered 
inpatient  hospitals  services  furnished  to 
a  Medicare  beneficiary  if  either  of  the 
following  conditions  is  met: 

(ii)  The  beneficiary's  length  of  stay 
does  not  exceed  criteria  established 
under  paragraph  (a)(l)(i)  of  this  section, 
but  the  hospital's  charges  for  covered 
services  furnished  to  the  beneficiary, 
adjusted  to  cost  by  applying  a  cost-to- 
chaige  ratio  as  described  in  S  412.84(h), 
exceed  the  greater  of  the  following: 

(2)  Outlier  cases  in  transferring 
hospitals.  HCFA  provides  cost  outlier 
payments  to  a  transferring  hospital  that 
does  not  receive  payment  under 
9  412.2(b)  for  discharges  specified  in 
9  412.4(d)(2),  if  the  hospital's  charges  for 
covered  services  furnished  to  the 
beneficiary,  adjusted  to  cost  by  applying 
a  cost-to-diarge  ratio  as  described  in 
9  412.84(h),  exceed  the  greater  of  the 
criteria  specified  in  paragraph  (a)(l)(ii) 
of  this  section. 


2.  In  9  412.82,  paragraph  (c)  is  revised; 
paragraph  (d)  is  redesignated  as 
paragraph  (e);  and  a  new  paragraph  (d) 
is  added  to  read  as  follows: 

§412.62   Paymanl  for  extended  lsnQtti*of* 
stay  eases  (dsy  OHilers). 


of  this  section  is  derived  by  first  taking 
60  percent  of  the  average  per  diem 
payment  for  the  applicable  ORG,  as 
calculated  by  dividing  the  Federal 
prospective  payment  rate  determined 
under  Subpart  0  of  this  pari  by  the 
mean  length-of-stay  for  that  DRG.  The 
resulting  amount  is  then  multiplied  by 
the  applicable  Federal  portion  of  the 
blend  as  follows: 


Cost  reporting  periods  beginning  on  or 
alter 

Foderrt 
portion 
(per- 
cent) 

Ocloberl.  19e3..„. .     „„ 

2S 

October  1. 1964 _ _ 

SO 

October  1, 1985 

TM  first  seven  months  ol  the  cost 

raporUng  period ». » ....... 

The  remiMng  Sve  months  of  the  coat 
reporting  period ..» «...-..»... -.» 

Octobw  1,  isee 

so 

56 

75 

October  1. 1987 

100 

(c)  Except  as  provided  in  paragraph 
(d)  of  ttiis  section  or  9  412J6,  the  per 
diem  payment  made  luder  paragraph  (a) 


(d)  For  discharges  occuring  on  or  after 
April  1, 1988  and  before  October  1. 1989, 
the  per  diem  payment  made  under 
paragraph  (a)  of  this  section  for  the 
DRGs  related  to  bum  cases,  which  are 
identified  in  the  most  recent  annual 
notice  of  prospective  payment  rates 
published  in  accordance  with  9  412.8(b), 
is  derived  imder  the  provisions  of 
paragraph  (c)  of  this  section  except  that 
the  calculation  is  made  using  90  percent 
of  the  average  per  diem  payment  of  the 
applicable  DRG. 

3.  In  9  412.84,  paragraphs  (a)  and  (g) 
are  revised;  paragraphs  (h)  and  (i)  are 
redesignated  as  paragraphs  (i)  and  (j), 
respectively;  a  new  paragraph  (h)  is 
added;  newly  redesignated  paragraph  (j) 
is  revised;  and  a  new  paragraph  (k)  is 
added  to  read  as  follows: 

S412J4    Payment  for  extraordlnarNy  high* 
coat  cases  (cost  outNers). 

(a)  A  hopsital  may  request  its 
intermediary  to  make  an  additional 
payment  for  inpatient  hospital  services 
that  meet  the  criteria  established  in 
accordance  vinth  9  412J0(,a)(l)(ii). 
***** 

(g)  Hie  intermediary  bases  the  cost  of 
the  discharge  on  the  billed  charges  for 
covered  inpatient  services  adjusted  by  a 
cost-to-charge  ratio  as  described  in 
paragraph  (h)  of  this  section.  The  cost  is 
adjusted  further  to  exclude  an  estimate 
of  indirect  medical  education  costs,  and 
payments  for  hospitals  that  serve  a 
disproportionate  share  of  low-income 
patients,  and  to  include  the  reasonable 
charges  for  nonphysidan  services  billed 
by  an  outside  supplier  in  accordance 
with  9  489.23(c)(3)  of  this  chapter. 


/,  JteL^^Jto.  afli:>  Mi^Uatimd. 


.J5.«.  »*-i=- 


04  The  oost-lo-duige  «li*  tiaad  Id 

the  intemediaiy  liar  each  luMpitall»asad 
on  Uw  latest  availaUe  «ettlad  cast 
report  for  fbatliospital  and  «'t«»'y  data 
for  the  aane  tiine  period  as  that  cowecad 
by  the  cast  report.  Statewide  cost-to> 
charge  raSaa  are  used  id  6io8e  inateaces 
in  whkh  a  luapitairs  coti-kHimxgt  tatio 
falls  outside  reasonable  jMraaactets. 
HCFA  sets  forth  these  parameters  and 
4he  Statewide  oeet  (oeharge  ratios  in 
vmdb  year's  annual  notice  of  prospective 
pajonent  rates  published  under 
|«Zi(b). 
0]  ^cept  as  provided  in  paragraph  (k) 

VI  ullS  #OGaOB,  ^tkB  QQQlIMflBll  ftBOBBf  tS 

derived  iiy  first  taidng  DO  peEceill  of  fhe 
differoice  between  the  haaiM^a 
adjusted  cost  for  thr  rlinnhaip  (ai 
detenained  wider  paragrapli  fg)  df  Ads 
sectioB)  and  the  threshold  cdleria 
established  under  S  412.80(aj(l)^).  I3w 
resulting  amount  will  then  be  iniilHpHpt< 
by  the  applicable  Federal  portion  of  the 
MeMl  as  sodnted  ia  i  «ra3((4. 

April  t.  SMBaad  bdhre  Octoher  1.  IMQ. 
the  I 


and  (bHl)(iv).  respectively.j 


introductory  text  of  paragrapli  ^  it 
and  a  new  paragnph  jcMtj  I 


of  paragraph  (e)  and 

pai  ^IP  ^s  CiiXn  Mid  Jslll 

paragnvha  iit)gm.  i«»}m.  Md 

(etPNiJMa 

(e)(a)(iHA).  (eMSXim.  mmil^mtCi 

rrspnrllwTity  mm  piapinJa(ii(H[I) 

introductoiy  text  (e)(3)(ii)  and  (eM3)(iliJ 

asparagr^fgtt  a  new  paraytyh(Q  is 
added:  and  VBvAy  tedeaigDated 
paragraph  iUUl)  u  vviaed  to  lead  as 
follows: 


idenliiiriin 

notioeaf  pBHpec4ive^_, 

fMMmA  ioacaanianvith  |  ttZJ^ 

panigBaph(i)«r  this  aactaa  except  fliat 
^•W'W*<»— dfeaaiPtaOpewaentof 

adjusted  cost  for  the  di 
threshold  criteria 

4.  A  new  j  422.aB  is  added  to  aead  as 
follows: 

S4t2JS 

coat^ 

ff  a  fiseharge  Oiat  qnafifies  for  an 
adatramd  pajruieut  under  fte  provisions 
of  9  412.62  has  cfttarges  adjusted  to  costs 
that  exceed  the  cost  outlier  thseshald 
criteria  for  an  exitaoidioaiily  hiab-caat 
case  as  set  forth  in  9  412.a0(a](l){ii).  the 
additional  payment  made  for  the 
discharge  is  the  greater  of— 

fa)  Hie  applicable  per  diem  payment 
competed  mider  5  41Z82  {c)  or  {^  or 

(b)  The  payment  that  would  be  made 
under  9  412.84  (i)  or  (j)  if  the  case  had 
■at  met  Ike  day  ovtlier  criteria  threshold 
set  forth  is  i412.aa(aKl)(i|. 

F.SahpartCisa— aiudaafoBawK 


(412.92    SpacWtraMmaotSola 
community  Iwapliata, 

(a)  Cdtada  far  ckiauficatioa4u/i  sole 
cttmanoi^  Juvjpitni:  HCFA  -^'—^ftTt  a 
hospital  aaa  tda  «'/M~»—«i«y  Viryjf  I  it 
it  is  iooated  in  a  rani  axea  ^  dafioad  in 
9  412.6360).  and  jneeU  ane  «f  the 
fdllowiqg  mnditioar 

MlkeimapftHiialQcatadl 
and  SO  miles  ten  other  Hot  Luspnon 
and  meets  one  of  the  following  criteria: 

(ii  Monore  thw  25  pmMt  of  the 


9412J0    ItalMlrtMO 

1.  In  §412japO.  the  phrase  "October 
1, 1988"  IS  revised  to  read  "October  1, 
1990". 

2.  In  )412S2.  Qie  Introducto^  te:^  of 
paragnuihs  laj  and  [ajm  is  MpuUished 


m  Qma9^ia/Soiijm>cethre9—{l) 

nB^Vfltt  JBT  CMSMfiLu  tiOtt  OS  O  Sott 

commui^  hospital.  •  •  • 

lif)  V  a  bosipftail  is  seelditg  jole 
community  hospitri  dassificatian  under 
paragraph  {a)f^  artajpjpi)  of  this 
seitioa,  flie  huspTlul  mast  Indude  tfie 
following  infuHualion  wMi  its  xeQuert: 

(A)  The  hospital  mustpiovide  pafient 
origin  data  (Tor  example,  fhe  number  of 
patients  from  each  zip  code  from  which 
the  hospital  draws  inpatients)  for  all 
inpatient  discharges  to  documeilt  the 
boundaries  of  its  service  area. 

tB)  The  hospital  must  provide  pafient 
origin  data  from  all  other  hospitals 
laoated  arilUa  a  M  aMaaadiM  ofila^  Jf 
larger,  writhia  its  sacvioaaMa,  la 
document  that  nomorethantS  percent 
ofritberoUofthai 
Medicase^ 
hayital'aaar^oa^ 


•       «       ♦       •     ■• 
(c)  Tetminology.  As  used  te  Hds 


")  liiB  tem  znraM  means  fne 
nNSrest  cftmaHBa  di  jiniirT  msaamvQ 
ovvtBipiotFBdToaQi.  flu  taipnyvadroad 
lormnfopioseis  auy  luad  Miiiuito 
maintaioedby  a  locri.  9late,  or  FedenA 
gBrvemaeat  eafJty  and -wbidi  is 
■  vailablB  nr  vm  by  tbs  geneiai  puunc. 

•  •       «       •       « 

(3)  The  term  "service  area"  means  the 
area  fromirtiich  abtapM  drawsat 
least  75  percent  of  its  inpatients  during 
the  most  recent  12-mondi  cost  reporting 
penaa  aaaaiig  aerare  a  tippam  nt 
cia^aiaoaBiaB  as  a  aoae  oamnmifly 
hospMsl 

t«)  ^^semsfttt^  firoepcctpfe  paywent 
rotes  fw  BOX  ODBUNuafly  ho^itub, 

*  •       •       •       « ' 

(2)  Adjustments  topoyments.  A  sola 
communis  hoqritd  may  receive  an 
a<9iaftment  to  its  piyrments  to  lalce  Into 
accoanta  qgidfican^decreaaaia 
number  of 'fisdiaiges  or  a  slgni&cant 
increase  in  iApatieat  GC>era1!qg  costs,  as 
described  in  par^pa{^  M  ud  Ig)  ol 
dds  sacfion  respetifiw^. 

{e}  AddJUonaJfitymeats  to  sole 
commuattylio^itab  ^xpaieBoing  it 
signlpcant  volume  decrease.  (1)  For  cost 

Bor 


October  1. 1963  and  befate  i 
199a  HCFA  provides  fsr  a  payment 
adfustmeat^  a  aaia  ooaaMSiilgr 
hospital  for  any  oast  raportiag  period 
darteg  aduch  iheito^pital  axpaiiaaoet. 
due  io  drcumstanees  as -daseribad  Ja 
paragiapih  jeXQ  cl4his  aedaiaa,  «l  aiOM 
than  five  peioeat  4ecnasa  in  its  total 
dischanss  of  i««paHnn*«  ^g  coBUMaad  to 
its  immediateV  pncadiqgfiaatiapartiqg 
period.  ffaWiar  the  ooat  wynrtii^  potiad 
in  questioa  or  fhe  immfidiataly  piaaeding 
cost  reporting  period  iu  tAat  tlua  a  12- 
month  cost  reporting  period.  Ae 
intemiBdiaiy  must  convart  the 
discharges  to  a  monthly  figure  and 
multiply  Ibis  figuca  by  12  to  aatimsle  Ae 
total  nianber  of  discharges  ior  a  1ft- 
month  cost  reporting  period. 

^  To  4tiaii|y  farap^FweMt 
adjustment  on  the  basis  «f  a  decseasa  ia 
diwrhaiTgas,  a  aole  ■roaiaaini^y  hospital 
must  no  later  than  180  days  afiar  the 
date  an  the  totatmadiary'a  Botice  af 
program  reimburseaient— 


(3)  HCFA  determinea 


S  412.106 

serve  a  dtaproportionals  share  of  low* 

Income  patlanta. 
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rates  (including  outlier  payments 
determined  under  Subpart  F  of  this  part 
and  additional  payments  made  for 
hospitals  that  serve  a  disproportionate 
share  of  low-income  patients  as 
determined  under  9  412.106  and  for 
indirect  medical  education  costs  as 
determined  under  9  412.118). 

(i)  In  determining  the  adjustment 
amount,  HCFA  considers —  i 


(ii)  HCFA  makes  its  determination 
within  180  days  fix)m  the  date  HCFA 
receives  from  the  intermediary  the 
hospital's  request  and  all  other 
necessary  information. 

(iii)  The  HCFA  determination  is 
subject  to  review  under  Subpart  R  of 
Part  405  of  this  chapter. 

(f)  Additional  payments  to  other 
hospitals  experiencing  a  significant 
volume  decrease.  (1)  For  cost  reporting 
periods  beginning  on  or  after  October  1, 
1987  and  before  October  1, 1900,  HCFA 
provides  for  a  pajrment  adjustment  for  a 
hospital  that  quaUfies  as  a  sole 
community  hospital  but  is  not  receiving 
payment  as  a  sole  community  hospital 
under  paragraph  (d)  of  this  section  for 
any  cost  reporting  period  during  which 
the  hospital  experiences,  due  to 
circumstances  beyond  its  hospital's 
control,  a  decrease  of  more  than  five 
percent  in  its  total  discharges  of 
inpatients  as  compared  to  its 
immediately  preceding  cost  reporting 
period.  If  either  the  cost  reporting  period 
in  question  or  the  immediately  preceding 
cost  reporting  period  is  other  than  a  12- 
month  cost  reporting  period,  the 
intermediary  must  convert  the 
discharges  to  a  monthly  figure  and 
multiply  that  figure  by  12  to  estimate  the 
total  number  of  discharges  for  a  12- 
month  cost  reporting  period.  The 
payment  adjustment  is  determined 
under  the  provisions  of  paragraph  (e)(3) 
of  this  section. 

(2)  To  qualify  for  a  payment 
adjustment  under  paragraph  (f)(1)  of  this 
section,  a  hospital  must  complete  the 
following: 

(i)  The  hospital  must  submit  to  the 
HCFA  regional  office  a  request  for  sole 
community  hospital  status  for  the     '^ 
purpose  of  the  payment  adjustment  only 
furnishing  the  documentation  as  may  be 
necessary  to  demonstrate  that  the 
hospital  meets  the  criteria  in  paragraph 
(a)  of  this  section. 

(ii)  Within  180  days  fiom  the  date  on 
the  notice  from  the  regional  office 
indicating  that  sole  community  hospital 
status  has  been  granted  for  purposes  of 
the  payment  adjustment  only,  the 
hospital  submits  to  the  intermediary 
doctimentation  demonstrating  the  size  of 
the  decrease  in  discharges  and  the 


resulting  effect  on  per  discharge  costs 
and  shows  that  the  decrease  is  due  to 
circumstances  beyond  the  hospital's 
control. 

(g)  Payment  adjustment  for  new 
inpatient  facilities  or  services — (1) 
General  rule.  If  a  sole  community 
hospital  experiences  a  significant 
increase  in  inpatient  operating  costs 
resulting  from  new  inpatient  services  or 
facilities  that  were  not  available  in  the 
hospital  during  its  base- period  and  that 
are  necessary  for  patient  care.  HCFA 
may  adjust  payments  made  to  the 
hospital  to  ensllre  that  it  is  receiving 
reasonable  compensation,  as  defined  in 
paragraph  (g)(2)  of  this  section,  for  the 
operating  costs  of  the  new  inpatient 
facilities  or  services  (including  special 
care  units). 
*        *        •        •        • 

3.  In  9  41296,  introductory  text  is 
added  to  paragraph  (b),  paragraphs 
(b)(1)  and  (d)  are  revised,  and  paragraph 
(e)  is  removed  and  reserved  to  read  as 
follows: 

§412.96    Special  traatmant  Rafarrai 


(b)  Criteria  for  cost  reporting  periods 
beginiuag  on  or  after  October  1, 1983. 
The  hospital  meets  either  of  the 
following  criteria: 

(1)  The  hospital  is  located  in  a  rural 
area  (as  defined  in  9  412.e3(b))  and  has 
the  following  number  of  beds,  as 
determined  under  the  provisions  of 
9  412.118(b),  available  for  use: 

(i)  Effective  for  discharges  occurring 
before  April  1. 1988.  the  hospital  has  500 
or  more  beds. 

(ii)  Effective  for  discharges  occurring 
on  or  after  April  1, 1968,  the  hospital  has 
275  or  more  beds  during  its  most 
recently  completed  cost  reporting 
period. 

(d)  Payment  to  rural  referral  centers. 
Effective  for  discharges  occurring  on  or 
after  April  1, 1988,  a  hospital  that  is 
located  in  a  rural  area  and  meets  the 
criteria  of  paragraphs  (b)(1).  (b)(2).  or  (c) 
of  this  section  is  paid  prospective 
payments  per  discharge  based  on  the 
applicable  other  urban  payment  rates  as 
determined  in  accordance  with  S  412.63. 
as  adjusted  by  the  hospital's  area  wage 
index. 

(e)  [Reserved] 

4.  In  9  412.106.  the  introductory  text  of 
paragraph  (b)(1),  and  paragraphs 
(b)(l)(ii).  (b)(2).  and  (c)  are  revised  to 
read  as  follows: 


(b)  Criteria  for  classification — (1) 
General  rule.  For  discharges  occurring 
on  or  after  May  1, 1986  and  before 
October  1, 1990,  a  payment  adjustment 
(as  described  in  paragraph  (c)  of  this 
section)  is  made  for  each  hospital  that 
meets  one  of  the  following  criteria: 

*       •       *       •       • 

(ii)  The  hospital  is  located  in  an  urban 
area,  has  100  or  more  beds,  and  can 
demonstrate  that,  during  its  cost 
reporting  period,  more  than  30  percent  of 
its  net  inpatient  care  revenues  are 
derived  from  State  and  local  government 
payments  for  indigent  care  furnished  to 
patients  who  are  not  covered  by 
Medicare  or  Medicaid. 

(2)  Special  rule  for  certain  rural 
hospitals.  For  discharges  occurring  on  or 
after  October  1. 1986  and  before  October 
1, 1990,  a  payment  adjustment  (as 
described  in  paragraph  (c)  of  this 
section)  is  made  for  each  hospital  that, 
during  its  cost  reporting  period,  has  a 
disproportionate  patient  percentage  that 
is  at  least  equal  to  15  percent,  if  the 
hospital  is  located  in  a  rural  area  and 
has  500  or  more  beds. 

(c)  Payment  adjustment.  For 
discharges  occurring  on  or  after  October 
1, 1988,  if  a  hospital  meets  one  of  the 
criteria  in  paragraph  (b)  of  this  section, 
the  hospital's  total  DRG  revenue  based 
on  DRG-adjusted  prospective  payment 
rates  (for  transition  period  payments, 
the  Federal  portion  of  the  hospital's 
payment  rates),  including  outlier 
payments  determined  under  Subpart  F 
of  this  part  but  excluding  additional 
payments  made  under  the  provisions  of 
this  subpart  or  9  412.118.  is  increased  by 
the  disproportionate  share  payment 
adjustment  factor,  determined  as 
follows: 

(1)  If  the  hospital  meets  the  criteria  of 
paragraph  (b)(l)(iHA)  or  (b)(2)  of  this 
section,  the  disproportionate  share 
payment  adjustment  factor  is  2.5  percent 
plus  one-half  the  difference  between  the 
hospital's  disproportionate  patient 
percentage  and  15  percent. 

(2)  If  the  hospital  meets  the  criteria  of 
paragraph  (b)(l)(i)(B]  of  this  section,  the 
disproportionate  share  payment 
adjustment  factor  is  five  percent. 

(3)  If  the  hospital  meets  the  criteria  of 
paragraph  (b)(l)(i)(C)  of  this  section,  the 
disproportionate  share  payment 
adjustment  factor  is  four  percent. 

(4)  U  the  hospital  meets  the  criteria  of 
paragraph  (b)(l)(ii)  of  this  section,  the 
disproportionate  share  payment 
adjustment  factor  is  25  percent. 

G.  Subpart  H  is  amended  as  follows: 
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Subpart  H-Paymente  to  Hoapitale 
Underthe  Prospective  Payment  j 
System 

1.  In  5  412.113.  paragraphs  (a)(lj  and 
(b)  are  revised  to  read  as  follows: 

941Z113    PsynwatsdelarniiMdonJ 

leoetl     ' 


(a)  Capital  related  costs.  (1)  Payment 
Subject  to  the  reductions  described  in 
paragraph  (a)(2)  of  this  section,  payment 
for  capital-related  costs  (as  described  in 
§  413.130  of  this  chapter)  is  determined 
on  a  reasonable  cost  basis.  i 

(b)  Direct  medical  education  costs. 
Pajnnent  for  the  cost  of  approved 
medical  educational  activities  as 
defined  in  {  413.85  of  this  chapter  is 
made  on  a  reasonable  coit  basis  (except 
with  respect  to  activities  defined  in 

\  413.a5(d)  of  this  chapter).  For  cost 
reporting  periods  beginning  on  or  after 
July  1, 1985,  but  before  July  1. 1988. 
payment  for  these  reasonable  costs  is 
limited  as  described  in  {  413.85(a)  of  this 
chapter.  i 

2.  In  §  412.116.  the  heading  and 
paragraph  (a)  are  revised,  paragraph  (d) 
is  removed,  paragraphs  (e)  and  (0  are 
redesignated  as  paragraphs  (d)  and  (e).    • 
respectively,  and  newly  redesignated 
paragraph  (d)  is  revised  to  read  as 
follows:  I 

«41Z11«   iMlMMlofpaymMt  j 

(a)  General  rule.  Unless  the  provisions 
of  paragraphs  (b)  and  (c)  of  this  section 
apply,  hospitals  are  paid  for  each 
discharge  based  on  the  submission  of  a 
discharge  bill.  Payments  for  inpatient 
hospital  services  furnished  by  an 
excluded  distinct  part  psychiatric  or  a 
rehabilitation  unit  of  a  hospital  are  . 
made  as  described  in  S  413.64  (a),  (cj. 
(d).  and  (e)  of  this  chapter. 

*  •        •        •        « 

(d)  Outlier  payments.  Payments  for 
outlier  cases  (described  in  Subpart  F  of 
this  part)  are  not  made  on  an  interim 
basis.  The  outlier  payments  are  made 
based  on  submitted  bills  and  represent 
final  payment 

•  •        •        •        *  I 

3.  In  §  412.118.  the  introductory  text  of 
paragraph  (c)  is  republished;  paragraphs 
(c)(1)  and  (c)(2)  are  revised;  paragraph 
(d)(1)  is  removed  and  paragraph  (d)(2)  is 
redesignated  as  paragraph  (d)(1);  newly 
redesignated  paragraph  (d)(1)  is 
amended  by  revising  the  introductory 
text  and  paragraphs  (d)(l)(i)  and 
(d)(l)(iii):  and  a  new  paragraph  (d)(2)  is 
added  to  read  as  follows: 


8<lf1l8   OstywHiMilon  of  Indirect 
msdtcsl  educeHon  <d|mliiiiiL 

(c)  Measurement  for  teaching  activity. 
The  factor  representing  the  effect  of 
teaching  activity  on  inpatient  operating 
costs  is  equal  to  the  following: 

(1)  For  discharges  occurring  on  or 
after  May  1. 1988  and  before  October  1. 
1990.  die  factor  equals  .405. 

(2)  For  discharges  occurring  on  or 
after  October  1. 1990.  the  factor  equals 
.5795. 

(d)  Determination  of  education 
adjustment  factor.  (1)  For  discharges 
occurring  on  or  after  October  1. 1988  and 
before  October  1. 1990.  each  hospital's 
education  adjustment  factor  is 
calculated  as  follows: 

(i)  Step  one — ^A  factor  representing  the 
sum  of  \J0O  plus  die  hospital's  ratio  of 
fall-time  equivalent  interns  and 
residents  to  beds,  as  determined  under 
paragraph  (a)(1)  of  Uiis  section,  is  raised 
to  an  exponential  power  equal  to  the 
factor  set  forth  in  paragraph  (c)(1)  of  this 
section. 

•  •        •        •        • 

(iii)  Step  three— The  factor  derived 
from  completing  steps  one  and  two  is 
multiplied  by  1.89. 

(2)  For  discharges  occurring  on  or 
after  October  1, 1990,  each  hospital's 
education  adjustment  factor  is 
calculated  as  follows: 

(i)  Step  one— A  factor  representing  the 
sum  of  1.00  plus  die  hospital's  ratio  of 
full-time  equivalent  interns  and 
residents  to  beds,  as  determined  vndet 
paragraph  (a)(1)  of  diis  section,  is  raised 
to  an  exponential  power  equal  to  the 
factor  set  forth  in  paragraph  (c)(2)  of  diis 
section. 

(ii)  Step  two— The  factor  derived  from 
step  one  is  reduced  by  1.00. 

(iii)  Step  three— The  factor  derived 
from  completing  steps  one  and  two  is 
multiplied  by  1.43. 

•  *        •        •        • 

H.  Subpart  K  is  amended  as  follows: 

Suiipert  K— Prospective  Payment 
System  for  Hospitals  lu>cated  in 
Puerto  Rico 

1.  In  5  412.208,  the  introductory  test  of 
paragraph  (f)(1)  is  republished, 
paragraph  (f)(l)(ii)  is  redesignated  as 
paragraph  (f)(l)(iii).  a  new  paragraph 
(f)(l)(ii)  is  added,  and  paragraph  (i)  is 
revised  to  read  as  follows: 

9412.208    PiMfto Rico ratM for FMtonri 
fiscal  year  ISes. 

(f)  Geographic  classifications.  (1)  For 
purposes  of  this  paragraph  (e)  of  diis 
section,  thp  following  definitions  apply: 


(ii)  The  term  "large  urban  area" 
means  an  MSA  with  a  population  of 
more  than  1.000.000. 
***** 

(i)  Adjusting  for  different  area  wage 
levels.  HCFA  adjusts  die  proportion  (as 
estimated  by  HC^A  from  time  to  time) 
of  Puerto  lUco  rates  computed  under 
paragraph  (h)  of  diis  section  that  are 
attributable  to  wages  and  labor-related 
costs,  for  area  differences  in  hospital 
wage  levels,  by  a  factor  (established  by 
HCFA)  reflecting  the  relative  hospital 
wage  level  in  the  geographic  area  of  die 
hospital  compared  to  the  national 
average  hospital  wage  level  (diat  is, 
urban  or  rural  area  as  determined  under 
the  provisions  of  paragraph  (f)  of  diis 
section). 

2.  In  S  41^2ia  paragraph  (a)(2)  is 
revised;  the  text  of  paragraph  (b)  is 
redesignated  as  paragraph  (b)(1)  and 
revised  new  paragraphs  (b)(2)  and  (b)(3) 
are  added;  and  the  introductory  text  of 
paragraph  (c).  paragraph  (c)(1),  die 
introductory  texts  of  paragraphs  (d)  and 
(d)(1).  paragraph  (d)(l)(i).  and  paragraph 
(e)  are  revised  to  read  as  follows: 

{412.210   Puerto  race rMes  for  ftocal 
yeers  after  fiscal  year  ISSt. 

{a)  General  rule.  *  '  ' 

(2)  The  rate  is  determined  for 
hospitals  located  in  large  urban,  other 
urban,  or  rural  areas  within  Puerto  Rico, 
as  described  in  paragraphs  (b)  through 
(e)  of  this  section. 

(b)  Geographic  classifications,  (1)  For 
purposes  of  diis  section,  the  definitions 
set  forth  in  S  412.208(f)(1)  apply. 

(2)  For  discharges  occurring  on  or 
after  October  1. 1988.  a  hospital  located 
in  a  rural  county  adjacent  to  one  or 
more  urban  areas  is  deemed  to  be 
located  in  an  urban  area  and  receives 
the  Federal  payment  amount  for  the 
urban  area  to  which  the  greatest  number 
of  workers  in  the  county  commute  if  the 
county  in  which  the  hospital  is  located 
meets  the  following  criteria: 

(i)  The  rural  county  meets  one  of  the 
following  commuting  standards: 

(A)  At  least  15  percent  of  die  residents 
of  the  rural  county  who  are  employed 
commute  to  the  central  county  or 
counties  of  all  adjacent  urban  areas. 

(B)  The  sum  of  the  number  of 
employed  residents  of  the  rural  county 
who  commute  to  the  central  county  or  , 
counties  of  all  adjacent  urban  areas  and 
the  number  of  employed  residents  of  all 
adjacent  urban  areas  who  commute  to 
the  rural  county  equals  at  least  20 
percent  of  the  number  of  employed 
residents  of  the  rural  county. 

(ii)  The  rural  county  meets  all  other   . 
applicable  Executive  Office  of 
Management  and  Budget  (EOI^) 


standards  for  the  level  of  ooounuting 
determined  under  paragraph  (f)(3)(i)  of 
this  section  for  designation  as  an 
outlying  county  of  an  MSA.  Hiose 
EOMB  standards  are  set  forth  in  s 
notice  of  final  standards  iat 
classification  of  MSAs  publisiied  in  the 
Fedecsl  Register  on  )anuwy  3. 1960  (45 
FR  956).  and  available  from  HO'A.  East 
High  lUse  Building.  Room  132. 6325 
Security  Boulevard,  Baltimore. 
Maryland  21207. 

(3)  For  hospitals  that  consist  of  tWo  or 
more  separately  located  inpatient 
hospital  facilities,  the  national  adjusted 
prospective  payment  rate  is  based  on 
the  geographic  location  of  the  hospital  at 
which  the  discharge  occura. 

(c)  Updating  previous  standardized 
amounts.  HCFA  computes  separate 
average  standardized  amounts  for 
hospitals  in  large  urt>an,  other  uriwn. 
and  rural  areas  witliin  Puerto  Rico  equal 
to  the  respective  average  standardized 
amount  computed  for  fiscal  year  1988 
under  §  412.208(e>— 

(1)  Increased  by  the  applicable 
percentage  changes  determined  under 
S  412.63  (g)  and  (h);  and 

(d)  Computing  Puerto  Rrco  rotes  for 
large  urban,  other  urban,  and  rural 
hospitals.  For  each  disdiarge  classified 
widiin  a  DRG,  HCFA  establishes  for  die 
fiscal  year  a  Puerto  Rico  prospective 
payment  rate  as  follows: 

(1)  For  hospitals  located  in  a  large 
urban  or  other  url>an  area  in  Puerto 
Rica  the  rate  equals  the  product  of — 

(i)  The  average  standardized  amount 
(computed  under  paragraph  (c)  of  diis 
section)  for  the  fiscal  year  for  hospitals 
located  in  a  large  urban  or  otlier  urban 
area;  and 
•        *        •        •        * 

(e)  Adjusting  for  different  area  wage 
levels.  HCFA  adjusts  the  proportion  (as 
estimated  by  HCFA  from  time  to  time) 
of  Puerto  Rico  rates  computed  under 
paragraph  (d)  of  this  section  that  is 
attributable  to  wages  and  labor-related 
costs  for  area  differences  in  hospital 
wage  levels  by  a  factcH*  (estat>liriied  by 
HQPA)  reflecting  the  relative  Iiospital 
wage  level  in  the  geograpliic  area  (tliat 
is.  urban  or  rural  area  as  determined 
under  the  provisions  of  paragraph  (b)  of 
this  section)  of  the  hospital  compared  to 
the  national  average  hospital  wage 
level. 

1412.212   lAmsndsd] 

3.  In  i  412.212.  the  reference  to 
"S  412.63(i)(lMi)"  in  paragraph  (b)(1)  is 
revised  to  read  "S  412.63(j)(l)(i)"  and  die 
reference  to  "S  41Z.63(l)(2)(i}"  in 
paragraph  (b)(2)  is  revised  to  read 
"§412.63(i)(2)(i)". 


n.  Part  413  is  amended  as  follows: 

PART  413-PRINClPLES  OF 
REASONABI^COST 
REiMBURSEMENT;  PAYMEHT  FOR 
ENIK8TAGE  RENAL  DISEASE 
SERVICES 

A.  The  audiority  citation  for  Part  413 
continues  to  read  as  follows: 

Autbodty:  Sees.  1102, 1122. 1814(b).  1615. 
lS33(a),  1861(v].  1S71. 1881.  and  1886  of  the 
Social  Security  Act  as  amended  (42  U.S.C. 
1302, 1320a-l,  1395f(b).  1395g.  139SUa). 
1395x(v),  1395hfa,  1395rr,  and  1395ww). 

B.  In  Subpart  C.  S  413.40.  paragraphs 
(a)(2),  (b)(1).  and  (bK2)  are  revised;  die 
introductory  text  of  paragraph  (c)(3)(i)  is 
republished;  paragraphs  (c)(3)(i)(C)  and 
(c)(3)(i)(D)  are  revised;  paragraph  (f)(1) 
is  redesignated  as  paragraph  (f)(l)(i); 
and  a  new  paragraph  (f)(l)(ii)  is  added 
to  read  as  follows: 

§413.40    OsMngonratsefhoapitslcost 


(a)  Introduction.  •  •  *    • 

(2)  Applicability,  (i)  This  section  is  not 
applicable  to — 

(A)  Hospitals  reimbursed  in 
accordance  with  section  1614(b)(3)  of 
the  Act  or  under  State  reimbursement 
control  systems  that  have  been 
approved  under  section  1886(c)  of  the 
Act  and  Subpart  C  of  Part  403  of  this 
chapter  or 

(B)  Hospitals  that  are  paid  under  the 
prospective  payment  system  for 
inpatient  hospital  services  in 
accordance  with  section  1886(d)  of  the 
Act  and  Part  412  of  tliis  chapter. 

(ii)  For  cost  reporting  periods 
beginning  on  or  after  October  1. 1983. 
tills  section  is  applicable  to  hospitals 
excluded  from  the  prospective  payment 
system  in  accordance  with  S  412.23  of 
this  chapter,  subprovider  psychiatric 
and  rehabilitation  units  (distinct  parts) 
excluded  frtim  the  prospective  payment 
system  in  accordance  with  \\  412.25 
through  412.32  of  this  chapter,  and  those 
hospitals  eligible  for  special  treatment 
under  the  prospective  payment  system 
as  described  in  S  412.94(b]  of  this 
chapter. 

(b)  Cost  reporting  periods  subject  to 
the  rate  of  increase  ceiling. — (1)  Base 
period.  Each  hospital's  ceiling  is  based 
on  allowable  inpatient  operating  costs 
per  case  incurred  in  the  12-month  cost 
reporting  period  immediately  preceding 
the  first  cost  reporting  period  subject  to 
ceilings  established  under  this  section, 
except  tliat.  wlien  the  immediately 
preceding  cost  reporting  period  is  a 
short  reporting  period  (fewer  than  12 
months)  the  first  i9-mnnth  period 
subsequent  to  that  short  period  is  the 
base  period.  The  ceiling  established 


under  tliis  procedure  remains  applicable 
for  a  hospital  or  excluded  distinct  part 
hospital  unit,  ss  described  in  $§  412.25 
through  412.32  of  this  chapter,  in  spite  of 
intervening  cost  reporting  periods  during 
which  the  hospital  or  excluded  distinct 
part  hospital  unit  is  not  subject  to  the 
target  amount  as  a  result  of  other 
provisions  of  the  law  or  regulations,  or 
nonparticipation  of  the  Medicare 
program,  unless  the  hospital  or  excluded 
distinct  part  hospital  unit  qualifies  as  a 
new  hospital  or  excluded  distinct  part 
hospital  unit  under  paragraph  (f)  of  this 
section. 

(2)  Periods  subject  to  the  ceiling. 
Ceilings  establislied  under  this  section 
are  applied  to  all  cost  reporting  periods 
diat— 

(i)  Begin  on  or  after  October  1. 1982; 
and 

(ii)  Immediately  follow  the  base 
period  established  under  paragraph 
(b)(1)  of  this  section  unless  the 
exception  in  paragraph  (b)(3]  of  this 
section  is  applicable. 

(c)  Procedure  for  establishing  the 
ceiling  (target  amount).  *  *  * 

(3)  Target  rale  percentage.  *  *  * 
(i)  The  applicable  target  rate 

percentage  is  determined  as 
follows:  *  *  * 

(C)  Federal  fiscal  year  1988.  The 
applicable  target  rate  percentage  for 
cost  reporting  periods  beginning  on  or 
after  October  1. 1987  and  before  October 

,  1. 1988  is  2.3238  percent.  For  purposes  of 
updating  the  target  rates  for  cost 
reporting  periods  beginning  on  or  after 
October  1, 1988.  the  target  rate 
percentage  for  cost  reporting  periods 
beginning  during  FY  1988  is  deemed  to 
have  been  2.7  percent. 

(D)  Federal  fiscal  year  1989  and 
following:  The  applicable  target  rate 
percentage  for  cost  reporting  periods 
beginning  during  FY  1989  and  in  all 
fiscal  years  thereafter  is  the  percentage 
increase  in  the  hospital  marliet  basket 
(as  described  in  paragraph  (c)(3)(ii))  of 
this  section. 


(f)  Exemptions— {i){i)  New  hospitals. 
New  hospitals  that  request  and  receive 
an  exemption  from  HCFA  are  not 
subject  to  tlie  rate  of  increase  ceiling 
imposed  under  this  section.  For 
purposes  of  this  section,  a  new  hospital 
is  a  provider  of  inpatient  hospital 
services  that  has  operated  as  the  type  of 
hospital  for  which  HCFA  granted  it 
approval  to  participate  in  the  Medicare 
program,  under  present  or  previous 
ownership,  or  both,  for  less  than  three 
full  years.  This  exemption  expires  at  the 
end  of  the  first  cost  reporting  period 


111694 
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beginning  at  least  two  yean  after  the 
hospital  accepts  its  first  patient 
The  first  cost  reporting  period 
beginning  at  least  two  years  after  the 
hospital  accepts  its  first  patient  is  the 
base  period  in  accordance  with 
paragraph  (b)  of  this  section.  I 

(ii)  A  newly-established  distinct  part 
unit  that  is  excluded  from  the 
prospective  payment  system  under  the 
provisions  of  §5  412.25  through  412.32  of 
this  chapter  does  not  quaUfy  for  the 
exemption  afforded  to  a  new  hospital 
under  paragraph  (f)(l){i)  of  this  section 
unless  the  distinct  part  unit  is  located  in 
a  hospital  that,  if  it  were  subject  to  the 
provisions  of  this  section,  would  qualify 
as  a  new  hospital  under  paragraph   i 
(f)(l)(i)  of  this  section.  The  first  12-    [^  <> 
month  cost  reporting  period  under  which 
a  newly-established  excluded  distinct 
part  unit  exists  is  the  base  period  used 
to  estabhsh  a  target  amount. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.773.  Medicare— Hospital 
Insurance) 

Dated:  May  13. 1988. 
Wiffiam  L  Roper. 

Administrator,  Health  Care  Financing 
A  dministration. 

Approved:  May  2a  1988.  I 

OtisR.  Bowvn, 
Secretary  1 

(Editorial  Note:  The  following  addendum  and 
appendixes  will  not  appear  in  the  Code  of 
Federal  Regulations.] 

Addendum — Proposed  Schedule  of 
Standaidixed  Amounts  Effective  tvitfa 
Discharges  On  or  After  October  1.  IMS. 
and  Update  Factors  and  Target  Rate 
Percentages  Effective  With  Cost 
Reporting  Periods  Beginning  On  or  After 
October  1, 1968 

I.  Summary  and  Background 

In  this  addendum,  we  are  proposing 
changes  in  the  methods,  amounts,  and 
factors  for  determining  prospective 
payment  rates  for  Medicare  inpatient 
hospital  services.  We  are  also  proposing 
new  target  rate  percentages  for 
determining  the  rate-of-increase  limits 
(target  amoimts)  for  hospitals  and 
hospital  units  excluded  from  ttie 
prospective  payment  system. 

For  hospital  cost  reporting  periods 
beginning  on  or  after  October  1, 1988, 
except  for  sole  community  hospitals  and 
hospitals  located  in  Puerto  Rico,  each 
hospital's  payment  per  discharge  under 
the  prospective  payment  system  will  be 
comprised  of  100  percent  of  the  Federal 
rate.  Except  for  hospitals  affected  by  the 
regional  floor,  the  Federal  portion  of  a 
hospital's  prospective  payment  rate  is 
based  on  100  percent  of  the  national 
rate. 


Sole  community  hospitals  are  to  be 
paid  on  the  basis  of  a  rate  per  dlschane 
composed  of  75  percent  of  the  hospitaK 
specific  rate  and  25  percent  of  the 
applicable  Federal  regional  rate  (section 
1886(d)(5)(C}(ii)  of  the  Act).  Hospitals  in 
Puerto  Rico  are  paid  on  the  basis  of  a 
rate  per  discharge  composed  of  75 
percent  of  a  Puerto  Rico  rate  and  25 
percent  of  a  national  rate  (section 
1886(d)(9)(A)  of  die  Act).  Hospitals 
•  affected  by  the  regional  floor  are  paid 
on  the  basis  of  85  percent  of  the  Federal 
national  rate  and  15  percent  of  the 
Federal  regional  rate. 

As  discussed  below  in  section  II,  we 
are  proposing  to  make  changes  in  the 
determination  of  the  prospective 
payment  rates.  The  changes,  to  be 
applied  prospectively,  would  affect  the 
calculation  of  die  Federal  rates.  Section 
III  sets  forth  our  proposed  changes  for 
determining  the  rate-of-increase  limits 
for  hospitals  excluded  from  the 
prospective  payment  system.  The  tables 
to  which  we  refer  in  the  preamble  to  the 
proposed  rule  are  presented  at  the  end 
of  this  addendum  in  section  FV. 

n.  Proposed  Changes  to  Prospective 
Payment  Rates  For  Hospitals  for  FY 
1989 

The  basic  methodology  for 
determining  prospective  payment  rates 
is  set  forth  at  S  412.63  for  hospitals 
located  outside  of  Puerto  Rico.  The  basic 
methodology  for  determining  the 

f)ro8pective  payment  rates  for  hospitals 
oca  ted  in  Puerto  Rico  is  set  forth  at 
S9  412.210  and  412.212.  Below  we 
discuss  the  manner  in  which  we  are 
proposing  to  change  some  of  the  factors 
or  methodology  used  for  determining  the 
prospective  payment  rates.  The  Federal 
and  Puerto  Rico  rate  changes,  once 
issued  as  final,  would  be  effective  with 
discharges  occmring  on  or  after  October 
1, 1988.  As  required  by  section 
1886(d)(4)(C)  of  tiie  Act,  we  must  adjust 
the  ORG  classifications  and  weighing 
factors  for  discharges  in  FY  1989. 
In  summary,  the  standardized 
amounts  set  forth  in  Tables  la,  lb,  and 
Ic  of  section  IV  of  this  addendum  were: 

•  Restandardized  to  reflect  the 
revision  to  the  indirect  medical 
education  and  disproportionate  share 
hospital  adjustment  factors. 

•Except  for  the  amounts  in  Table  Ic. 
adjusted  to  generate  and  preserve 
program  savings  from  the  reduction  in 
indirect  medical  education  payments. 

•  Adjusted  to  ensure  budget 
neutrality  as  provided  in  section 
4005(a)(1)(C)  of  the  Omnibus  Budget 
Reconciliation  Act  of  1987  (Pub.  L 100- 
203). 

•  Adjusted  by  the  revised  urban  and 
rural  outlier  offisets. 


•Vpdatedby— 

—The  nuuket  badcet  percentage 
increase  minus  1.5  percentage  points 
for  hospitals  locatad  in  rural  areas; 

— ^The  market  basket  percentage 
increase  minus  2.0  percentage  points 
for  hospitals  in  large  urban  areas;  and 

— ^The  market  basket  percentage 
increase  minus  2.5  percentage  points 
for  hospitids  in  urt>an  areas  other  than 
large  urban  areas. 

A.  Calculation  of  Adjusted  Standardized 
Amounts 

1.  Standardization  aiid 
Restandardlzation  of  Base-Year  Costs  or 
Target  Amounts 

Section  1886(d)(2)(A)  of  the  Act 
required  Uie  establishment  of  base-year 
cost  data  containing  allowable  operating 
costs  per  discharge  of  inpatient  hospital 
services  for  each  hospital.  The  preamble 
to  the  interim  final  rule,  published 
September  1, 1983  (48  FR  39763), 
contains  a  detailed  explanation  of  how 
base-year  cost  data  were  established  in 
the  initial  development  of  standard 
amounts  for  the  prospective  payment 
system  and  how  they  are  used  in 
computing  the  Federal  rates. 

Section  1886(d)(9)(B)(i)  of  the  Act 
required  that  Medicare  target  amounts 
be  determined  for  each  hospital  located 
in  Puerto  Rico  for  its  cost  reporting 
period  beginning  in  FY  1967.  llie 
September  1, 1987  final  rule  contains  a 
detailed  explanation  of  how  the  target 
amounts  were  determined  and  how  they 
are  used  in  computing  the  Puerto  Rico 
rates  (52  FR  33043,  33066). 

The  standardized  amounts  are  based 
on  per  discharge  averages  of  adjusted 
hospital  costs  or,  for  Puerto  Rico, 
adjusted  target  amounts,  from  a  base 
period,  updated  and  otherwise  adjusted 
in  accordance  with  the  provisions  of 
section  1886(d)  of  the  Act.  Sections 
1886(d)(2)(C)  and  1886(d)(9)(B)(ii)  of  tiie 
Act  required  that  the  updated  base-year 
per  discharge  costs  and.  for  Puerto  Rico, 
the  updated  target  amounts, 
respectively,  be  standardized  in  order  to 
remove  from  Uie  cost  data  the  effects  of 
certain  sources  of  variation  in  cost 
among  hospitals.  These  include  case 
mix,  differences  in  area  wage  levels, 
cost  of  living  adjustments  for  Alaska 
and  Hawaii,  indirect  medical  education 
costs,  and  payments  to  hospitals  serving 
a  disproportionate  share  of  low-income 
patients.  Restandardization  for  the 
revised  indirect  medical  education  and 
disproportionate  share  hospital 
adjustment  factors  is  performed  at  the 
individual  hospital  level  because  the 
original  adjustments  are  performed  on  a 


hospital-specific  basis  and  it  is  those 
adjustments  that  niust  be  replaced. 

.  Since  all  adjustments  for  variation  in 
hospital  operating  costs  or  target     < 
amounts  except  tho8e^lor  the  imkrect 
medical  education  and  diqiroportionete 
share  hospitals  have  already  been 
accounted  for  consistent  with  tha 
construction  of  the  standardized 
amo^nts,  no  revision  was  made  at  the 
hospital  level  for  those  factors.  That  is, 
the  adjustments  for  differences  in  case 
mix,  wages,  and  cost-of-living  reflected 
in  the  FY  1989  proposed  standardized 
amounts  are  identical  to  those  reflected 
hi  the  current  (FY  1988)  standardized 
amounts.  Therefore,  the  discussicm 
below  is  limited  to  the  changes  in 
standardization  for  indirect  medical 


education  and  disproportionate  share 
hospitals  necessitated  by  section  400^.  of 
Pub.  L 100-203.  ' .' 

a.  Indirect  Medical  Education  Costs. 
Section  188e(d)(2)(C)(i)  of  die  Act '  . 
requires  that  the  updated  FY  1984 
amounts  be  standardized  for  indirect 
medical  education  costs.  Section 
1886(d)(9)(B)(u)(I)  is  t^ie  parallel   . 
requirement  for  development  of  the 
Puerto  Rico  rates  from  updated  FY  1987 
target  amounts.  Section  1886(d)(5)(B)  of 
the  Act  provides  that  prospective 
payment  hospitals  receive  an  additional 
payment  for  the  indirect  costs  of 
medical  education. 

Section  4003(a)  of  Pub.  L 100-203 
revised  section  188e(d)(5)(B)(ii)  of  die 
Act  to  reduce  the  indirect  medical 
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1  +  interns  and  residents 
beds 


Section  1895(b)(1)(B)  of  die  Tax 
Reform  Act  of  1986  (Pub.  L  99-514). 
enacted  October  22. 1986,  provides  that 
"If  the  formula  under  paragraph  (5)(B) 
[of  1886(d)  of  the  Act]  for  determining 
payments  for  the  indirect  costs  of 
medical  education  is  changed  for  any 
fiscal  year,  the  Secretary  shall  readjust 
the  standardized  amoimts  previously 
determined  for  each  hospital  to  take  into 
account  the  changes  in  that  formula." 
Accordin^y.  since  the  indirect  medical 
education  adjustment  factor  has  been 
changed  by  section  4003(a)  of  Pub.  L 
100-203,  the  base-year  costs  and  target 
amounts  have  been  readjusted 
(restandardized)  using  the  new  formula. 

The  restandardization  is 
accomplished  by  multiplying  each 
affected  hospital's  base-year  cost  or 
target  amoimt  per  discharge  by  IJO  plus 
the  hospital's  indirect  medical  education 
adjustment  factor  computed  using  the 
formula  in  effect  prior  to  the  enactment 
of  Pub.  L 100-203  and  dien  dividing  Uie 
product  by  1.0  plus  the  hospital's  revised 
indirect  medical  education  adjustment 
factor  computed  using  the  formula 
required  by  section  1886(d)(5)(BKii)  of 
the  Act  as  amended  by  section  4003(a) 
of  Pub.  L  100^203.  ^  ^ 

b.  Costs  for  Hospitals  that  Serve  a 
Disproportionate  Share  of  Low-Income 
Patients.  Prior  to  enactment  of  Piib.  L 
100-203.  sections  1886(d)(2)(C)(iv)  and 
188e(d)(9)(BHii)(IV)  of  die  Act  provided 
that,  effective  with  dischaiges  occurring 
on  or  after  October  1, 1986  and  before 
October  1. 1988.  the  uixlated  hospital 
coats  and  target  amounts  per  case  be 
standardized  for  the  estimated 
ad<Btional  payments  made  to  hospitals 


that  serve  disproportionate  shares  of 
low-income  patients.  That  is,  the  law 
requires  us  to  remove  the  effects  of  the 
payments  made  to  disproportionate 
share  hospitals  from  the  costs  used  to 
establish  the  standardized  amounts. 

Section  4003(b)  and  (c)  of  Pub.  L 100- 
203  amended  section  1886(d)  of  the  Act 
to  provide  the  following  changes  to  the 
disproportionate  share  adjustment: 

•  The  adjustment  is  extended  to 
disdiarges  occurring  before  October  1. 
1990. 

•  For  hospitals  that  qualify  for  a 
disproportionate  share  adjustment 
because  they  receive  more  than  30 
percent  of  their  net  inpatient  revenues 
from  State  and  local  government  sources 
for  the  care  of  indigent  patients,  the 
adjustment  is  raised  from  15  percent  to 
25  percent 

•  For  hospitals  with  100  or  more  beds 
that  are  located  in  urban  areas  and  for 
hospitals  with  500  or  more  beds  that  are 
located  in  rural  areas,  the  15  percent  cap 
on  the  amount  of  the  payment 
adjustment  is  eliminated. 

In  establishing  the  standardized 
amounts  for  FY  1987  and  FY  1988.  we 
adjusted  each  disproportionate  share 
hospital's  inpatient  operating  cost  or 
target  amount  per  discharge  by  adding 
1.0  to  the  applicable  disproportionate 
share  payment  factor  and  dividing  the 
hospital's  cost  or  target  amoimt  per 
discharge  by  that  number.  In  this  way. 
we  removed  the  effect  of  payment 
adjustments  for  disproportionate  share 
hospitals  from  the  standardized 
amounts  as  required  under  section 
1886(d)(2KC)(iv)  of  die  Act 


education  adjustment  factor  used  to 
determine  the  indirect  medical    . 
education  payment  from^approximately 
'  8.1  percent  to  approximate  7.7  percent' 
for  discharges  occurring  on  or  after 
October  1. 1988  and  before  October  1, 
1990.  (These  factors  are  approximations 
because  the  adjustment  factor  is  applied 
on  a  curvilinear  or  variable  basis.  An 
adjustment  made  on  a  curvilinear  basis 
reflects  a  nonlinear  cost  relationship, 
that  is,  each  absolute  increment  in  a 
hospital's  ratio  of  interns  and  residents 
to  beds  does  not  result  in  an  equal 
proportional  increase  in  costs.)  For 
discharges  occurring  on  or  after  October 
1. 1988  and  before  October  1, 1990,  the 
indirect  medical  education  factor  equals 
the  following: 


)--'  1 


The  changes  to  the  disproportionate 
share  adjustment  will  result  in  higher 
adjustment  factors  than  are  taken  into 
account  in  standardizing  the  costs  used 
to  establish  the  standardized  amounts. 
Thus,  it  is  now  necessary  to 
restandardize  the  base-year  costs  and 
target  amounts  to  remove  the  effects  of 
disproportionate  share  payments 
computed  in  accordance  with  the 
revised  formula.  In  order  to  accomplish 
the  restandardization,  we  first 
multiplied  each  affected  hospital's  base- 
year  cost  or  target  amount  per  discharge 
by  1.0  plus  the  applicable 
disproportionate  share  payment  factor 
computed  under  the  law  as  in  effect 
prior  to  enactment  of  Pub.  L  100-203 
and  used  to  standardize  the  costs  for  FY 
1988.  This  eliminated  the  effects  of  prior 
standardization  for  disproportionate 
share  payments.  We  then  divided  the 
product  of  this  calculation  by  the 
disproportionate  share  payment 
adjustment  factor  computed  using  the 
most  recent  data  available  to  reflect  the 
elimination  of  th^  15  percent  cap  on 
disproportionate  share  adjustments  and 
other  changes  required  by  section 
4003(o)  of  Pub.  L  100-203. 

2.  Wage  Index  Values  for  Puerto  Rico 

As  discussed  in  section  ID  of  the 
preamble  to  this  proposed  rule,  we  are 
proposing  to  update  the  HCFA  wage 
index  by  basing  it  entirely  on  1984  wage 
data.  However,  since  the  current  wage 
index  values  for  areas  in  Puerto  Rico  are 
based  solely  on  1984  data  (and  are  not  a 
blend  of  indexes  based  on  1962  and  1964 
data),  any  changes  in  Puerto  Rico  wage 
index  values  would  be  attributable  only 
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to  the  proviaioiu  of  MCtioD  400B(«)  of 
Pub.  L 100-203  and  any  comctkns  we 
have  made  to  the  1S84  wage  data  baaed 
on  our  continuing  analysis  of  the  data. 
Since  the  Puerto  Rico  standardised 
amouats  are  based  on  tai^  amount 
data  from  relatively  few  hoepitais,  it  ia 
necessary  to  restandardize  the  taiget 
amonnt  data  to  reflect  rhnny^  in  die 
wage  values  for  Puerto  Rico  in  order  for 
the  standardized  amounts  to  be 
accurately  adjusted  for  (fifferences  in 
area  relative  wage  levels. 

3.  Computing  Urban  and  Raral  Averages 
Within  Geographic  Areas 

In  determining  the  prospective 
payment  rates  for  FY  19S4.  section 
1886(dl(2)TD]  of  the  Act  required  that  the 
average  standardized  amounts  be 
determined  for  hospitals  located  in 
urban  and  rural  areas  of  the  nine  census 
divisions  and  the  nation.  Under  section 
ia86(d)(9)(B)(ui)  of  the  Act  the  average 
standardized  amount  per  discharge  for 
FY  1968  must  be  determined  for 
hospitals  located  in  urban  and  rural 
areas  in  Puerto  Rica 

For  FY  1960.  except  for  hospitals  in 
Puoto  Rico  and  those  hospitals  that  are 
affected  by  the  regional  Boor,  the 
'  Federal  rates  will  be  comprised  of  100 
percent  of  the  national  rate  (section 
18n(d)(l)(A)(iii)  of  the  Act).  The  Federal 
rate  for  hospitals  affected  by  Uie 
regional  floor  is  based  on  85  percent  of 
the  national  rate  and  15  percent  of  die 
regtonal  rate.  Section  1886(dH5HCirii)  of 
the  Act  specifies  that  a  sole  community 
hospital's  Federal  rate  is  based  on  100 
percent  of  the  regional  rate.  Hospitals  in 
Puerto  Rico  are  paid  a  blend  of  75 
percent  of  the  applicable  Puerto  Rico 
standardized  amount  and  25  percent  of 
a  national  standardized  payment 
amount 

Table  la  contains  the  three  national 
standardized  amounts  that  would  be 
applicable  to  most  hospitals.  Table  lb 
sets  forth  the  27  regional  standardized 
amounts  that  would  be  applicable  to 
sole  community  hospitals  and  to 
hospitals  subject  to  the  regional  floor. 
Under  section  16a6(d)(g)(A)(ii}  of  the  Act 
as  amended  by  section  40(Q(c)  of  Pub.  L 
100-203,  effective  October  1. 1S67.  the 
national  standardized  payment  amount 
appbcable  to  hospitals  in  Puerto  Rico 
consists  of  the  discharge-weighted 
average  of  the  national  rural 
standardized  aaaount  the  national  laige 
urban  standardized  amount  and  the 
national  other  utbsin  standardized 
amount  (as  set  forth  in  TaUe  la).  Thi 
nation^  average  standardized  amooat 
for  Puerto  Rico  is  set  forth  in  Table  Ic. 
Tl^  table  aiao  indude»  the  three 
standardized  aawRmts  that  would  be 


applicable  to  flMwt  bospitais  in  Puerto 
Rioa 

The  methodology  for  computii^  the 
national  average  standardized  «mn»«i^t 
is  identical  to  the  methodology  for 
determiBiQg  the  mghinal  amowita, 
except  that  we  now  apply  separate 
update  facton  for  the  puiposes  of 
determining  laz;ge  iwbaa  and  other  urban 
rates. 

The  Executive  Office  of  Management 
and  Budget  ^EOMB)  may  announce 
revised  Hstiogs  of  the  Metropolitan 
Statistical  Area  (MSA)  and  New 
England  County  Metropolitan  Area 
(NECMA)  designations  that  are  used  in 
calcdatiiig  the  standardized  amounts.  If 
BOMB  makes  dw  announcement  before 
we  issue  the  Bi^rule.  we  will  list  the 
revised  MSA/NECMA  designations  in 
the  addendum  to  the  final  rule. 
Consistent  with  Medicare  policy,  die 
changes  in  designation  wiD  be  effective 
for  discharges  occurring  on  or  after 
October  1, 1968. 

4.  Updating  the  Average  Standardized 
Amounts 

In  aecotdance  with  sectioo 
1888(dK3XA)  of  die  Act.  as  amended  by 
section  «n8(c)  of  Pub.  L  10(^203,  we  are 
profKwing  to  vpdtiit  the  lai«e  uiban. 
other  orfaaa.  aad  raial  average 
standaidiaed  amountBining  the 
applicable  percentage  increaaes 
specified  in  sectioo  U0e(bH3X^)  of 
the  Act  as  aowDdad  by  aaction  4002(a) 
of  Pub.  L  100^203.  The  peicoitage 
increase  to  be  applied  is  mandated 
under  that  section  of  the  law  as  the 
estimated  percentage  increase  in  the 
hospital  market  basket  minua— 

•  IJS  percentage  points  for  hospitals 
located  In  rural  areas: 

•  2.0  percentage  points  for  hospitals 
located  in  large  urtNin  areas;  and 

•  2.5  percentage  points  for  hospitals 
located  in  other  urban  areas. 

The  percentage  change  in  the  market 
basket  reflects  te  average  diange  In  die 
price  of  goods  and  services  pnrdiased 
by  hospitals  to  furnish  inpatient  care. 

The  most  recent  forecasted  hospital 
market  basket  increase  for  FY  1080  is  4J& 
percent  Therefore,  die  applicable 
percentage  increases  are— 

•  3J  percent  for  hoqiitals  located  in 
rural  areas: 

•  2.8  percent  for  hospitals  located  hi 
large  uii>an  areas;  and 

•  2.3  percent  for  hoepitais  in  other 
urban  areas. 

In  accordance  with  aection 
1888(bM3)P)(i)  of  tfke  Act  we  aw  alM 
proposing  that  the  hospital-specific  nte 
^cUdi  after  fte  fint  SI  days  of  coet 
reporting  periods  baginniiig  on  or  after 
October  1. 1067  appUes  only  to  sole 
coouaunity  hoqiitala|  be  updated  by  the 


applieafala  peroantase  inaease  for 
hospitals  located  hi  a  hrge  urban,  other 
uibia.  or  raral  area  based  oa  the 
location  of  the  sole  oaBmoaMir  lioqiitaL 

AldKNigh  die  apdrta  factors  for  FY 
1980  an  set  tqr  1>^>  *'*  ^owa  required 
by  sectiosi  18aa(e)(S)(B)  of  the  Act  to 
report  to  Coogreas  no  later  than  March 
1. 1668  on  our  initial  recommendation  of 
update  facton  for  FY  1960  for  both 
proBpectivv  payment  hoepitais  and 
hoepitais  exchadad  from  the  prospective 
payment  system.  For  general 
infocnation  pmpoees,  we  have  incladed 
this  report  es  Appendix  B  of  this 
prbpoeed  rale.  Our  proposed 
recommendatian  on  die  update  factors 
(which  is  reqairad  by  secttons  18e6(eK4) 
and  (e)(5KA)  of  die  Act),  es  well  aa  our 
responses  to  ProPACs 
recommendations  concerning  the  update 
factors,  are  set  forth  as  Appendix  C  to 
this  proposed  rule. 

5.  Other  Adjustments  to  the  Average 
Standardized  Amounts 

a.  Indinci  Mtdkal  Bduoatioa.  Section 
188e(dX3KCXu)  of  the  Act  provides  diat 
eSeotive  for  discharges  occnning  on  or 
after  October  1. 198ft,  the  average 
standaiiaed  aBoante  he  fortfaer  reduced, 
taking  into  consideration  the  effecte  of 
the  standarriixation  for  indirect  medical 
education  costs  as  described  in  sectikm 
n.A.l.a.  of  this  addendum.  The  required 
adjastaent  is  to  ensure  that  the  program 
savings  that  wodd  be  achieved  through 
standardisdag  for  indhect  andHcal 
educatioa  on  one  baaia  end  oomputiiig 
indirect  medicel  edacation  peymento  oo 
another  baais  are  preserved.  The  fiiat 
such  adjustment  was  implemented  for 
the  stanidaidiied  amounts  effective 
October  1. 1986.  (See  die  September  3. 
1966  find  nile  (51 FR  31521).)  S^tion 
1888(d)(3MCNii)  of  die  Act  as  amended 
by  section  4003(aX2)  of  Pub.  L 100-203. 
DOW  requires  a  revision  of  the 
adjustment  due  to  the  revision  of  the 
adjustment  factor  for  computing  indirect 
medical  education  payments  effective 
October  1.198a 

Spedfkally,  for  eadi  geographic  area 
(regioiud  and  nationaL  large  urtian. 
other  urban,  and  rural),  total  paymente 
inchidiag  indirect  medical  education 
and  disproportionate  share  hospital 
adjustments,  based  on  payment  rates  for 
FY  1980.  standardized  for  a  7  J  percent 
curvilinear  indirect  medical  education 
factor  and  for  disproportionate  share, 
shaU  be  neither  more  nor  less  than  the 
eetiniatcd  total  of  payments,  hiduding 
indkect  medical  educatioa  adpstoient 
paymente  that  would  have  been  made 
based  on  ratee  staadardiaed  in  an  11.50 
percent  linear  iadbect  medical 
^dncation  factor  and  paid  oat  d 


approximatelir  &3  percent  on  a 
curvilinear  basts.  Tha  a4}iultment  la 
performed  on  a  re^fmal  bans  la  order  to 
reflect  coqi^eBsiaoal  Intent  fbact  8ie 
necessary  wfcndalkins  will  not 
redistribatifjp^igBients  aflaoi^-flie 

rEI^ODS. 

T1irei|gb>fldsad)iiati(iaiit  Congress  is 
ensuring  fhat  total  prospective 
payments,  on  a  regional  basis,  takirig 
into  coiuuderatiUB  tiie  restandartfization 
of  rates  for  disproportionate  share 
paymerrts  and  for  a  iwised  ini&vet 
medical  education  paj/menl.  factor  of 
approximalriy  7.7  percent  on  a 
curvilinear  basis,  wTll  equal  payments 
that  would  have  resulted  wi^  rates 
standar^Beed  for  an  IISS  percent 
inJiiTsOt  meaicei  educaltuii  adjustment 
factor,  and  payweirts  computed  asmg  an 
indirect  tBedical  ennLduuii  nctor  of 
appToxsntateiy  6.3  percent  vjinmed  un  a 
curvilinear  basis.  Since  'die  fhtft  anch 
adjastmenlt  already  eneores  aysteni 
savings  «qoal  fto  timse  UnA  weM  tnnre 
been  acbieeed  <by  a  redaction  In  hidirBCft 
andical  eduBaCien  payments  from  11.S0 
percent  on  a  linear  basis  to  about  8.7 
pencant  on  a  carviiinear  basis,  tiie  only 
further  adiuBtmaiit  necessary  is  to 
achieve  (iw  teaanental  aawings  tel 
would  result  from  a  ijafcer  leobctian  ta 
indirect  aaedioaf  education  paymente 
from  &7  peaoaat  le  nbeat  OJ  pesoent 
both  on  a  oanriliaear  hasis.  Theidbre. 
under  sectian  ttO^f  dpJfC^U  of  the  Act 
for  FY  1980,  we  are  proposing  iaadliast 
the  laiye  arbaa.  other  unban,  and  rucal 
regional  and  oetiooal  atandardized 
amounts  to  account  for  indirect  medical 
education. 

Because  there  is  no  ^lec^crefcreBoe 
in  the  Act  to  making  this  adjustment  lar 
hospitals  in  Puerto  Rico,  this  adjustment 
was  not  made  to  Are  Puerto  Rico 
standar^eed  emeonte.  ft  is  reflected, 
however,  in  the  dischaige-weighted 
ntUional  average  standanlized  anuiuat 
ai^icable  to  Puerto  Aica 

The  Xactocs  applied  to  the 
fltandardiaad  amounte  are  shown  ia  the 
table  bekwe 


and  other 

Rural 

urtMn 

1.  New  England  (CT. 

ME.  MA.  NH.  Rl.  VT).. 

0.99692 

0.99626 

2.  MhMe  Attanac  (PA. 

NJ.  NY) 

0.96756 

0.99604 

3.  Soutti  Attantic  (DC. 

DC.  FU  GA.  MO. 

NCSC.VA.WV) 

0.99623 

0.99927 

4.  Ea«  NOf«  CwiM 

(lU  IN.  ML  OK  Wl)._. 

0.90609 

0.99906 

5.  Ean  SouOvCanM 

(ALKY.  Ma  TM) 

0.99796 

0.99994 

6.WanNartliCSnM 

(IA.  KS,  MN.  MO. 

NB.Na80^.~-~-J 

&8e7S7 

1- '      0106983 

7.  West  SouVi  Central 

<(AH.  LA,  OK.TX) 

a  Mountain  fAZ.  Ca 
10.-MT.NV.VttlUT. 


t.4)aCMic(AK.CA.Ht. 
Oa  WA) 


andoihar- 


1i)0064 
099613 

o.afises 


UXIOOO 

aBI»49 


b.  Rural  Hospitals  Deemed  to  be 
Urban.  Section  lB8B(d)tQTB)  of  the  Act 
as  added  by  secHan  IMBfa)  «f  Mb.  L 
lOT  '1U3,  ftMWides  iftMt  certain  Ttnl 
beapttels  «41  be^eened  nrtwn  cHfctXtve 
with  dfodnrges  •ooarriog  «n  or  after 
Octe4er  1.  tost.  SeoHoa  lfl6e(d)(6HC)  of 
the  Act  apedfies  4wa  payinenl 
condiians  Ihnt  an^  be  met.  Fir«t  i<he 
FY  !«•  «bn  fltaadanfiaad  «neaats 
are  to  be  adjusted  eo  as  to  ensure  >lhat 
total  aggregate  payqiewte  wider  the 
prospective  yasmcat  system  after 
implementsNiaa  of  Am  pwwieiea  are 
equal  to  the  nggrcgate  projective 
paymenis  AhA  aHwU  liine  been  sie^ 
absent  the  piaviaian.SaoHid.  the  iwral 
standardized  amounts  are  to  be  adjusted 
to  ensure  that  aggregate  payments  to 
rural  hospitals  not  affected  by  this 
provisien  Beiftw  increase  nor  decrease 
as  a  ffCsoU  af  inftementalion  of  item 
provisioB.  71k  foilowiiig  adiustment 
faoteeg.  naoesssiy  to  achiewe  the 
requieite  bndgel  aentndity  oonetrainte, 
were  applied  to  :die  atusidaidiied 
amouiMs.  XMwst:  .9i8M;  rarri:  1.60675. 

c.  Oarers.  SecSon  iee6(il)f5)t  A)  of 
the  Act  requires  that,  in  addftion  to  the 
basic  jnti^pecti ve  payment  rates, 
payments  must  be  made  ibr  dischaiges 
involving  d^y  oullias  and  may  be  made 
for  cost  outliers.  Section  188a^3)(ij  of 
the  Act  correspondingly  requires  that 
the  urban  and  rural  standardized 
amoontB.  respectivriy,  be  separately 
reduced  by  &s  proportkm  of  estimated 
total  DRC  payments  attnbatabie  te 
estimated  eoMier  payments  lor  hoi^tab 
located  in  arban  areas  and  thoee  located 
in  rural  areas.  Section  1686(d)(fl)^^ 
of  the  A£3t  requires  itint  the  urbaa  and 
rural  Btandardized  aneante  be  reduced 
by  the  proportion  of  estimated  total 
payments  made  to  hospitals  in  Puerto 
Rico  attributable  to  estimated  outiier 
payments. 

ConsequenUy,  instead  of  the  uniform 
reduction  factor  applying  equally  to  all 
the  standardized  amounts,  there  are 
now  two  separate  reduction  factors,  one 
applicable  to  the  urban  national  and 
regional  standardized  amounts  and  the 
other  applicable  to  the  rural  national 
and  regional  standardized  amounts. 
Furthermore,  sections  188e(d)(5)(AHiv> 
and  1886(d)(9)(i)  of  die  Act  dfaect  that 


outUer  p^yawate  aoay  not  be  less  thaa 
five  peieeat  nor  more  than  six  peroeatof 
total  payments  pnojacted  to  be  aude 
based  «n  ihe  praapective  paymai^  rates 
inai^yjiaar. 

ia  theS^itember  1.  2917  final  rule,  we 
set  the  outlier  ihreshaids  se  as  to  result 
in  aaliawtBd  autlier  payaunte  aqual  to 
five  percent  of  total  pseope  dive 
payments.  We  alee  a^  die  aane  mitiirr 
thresholds  and  offsets  for  the  Puerto 
Rico  ppuspucti«e  payment  standardiaed 
amounts  as  we  bad  ior  hoi^tals  located 
outside  Puerto  Rica  Therefoiie.  ior  FY 
1988,  we  set  die  day  outlier  ^eshoU  at 
the  lesser  of  IB  days  or  iH  slandand 
deviations  and  the  cost  outlier  threshold 
at  the  greater  of  Sl4i)00  or  Zi)  times  the 
prospective  payment  rate  lor  the  PPG 
The  autlier  adjuatnentsiar  FY  1068 
were  .94441  farfte  urban  rates  and 
.97485  for  the  meal  rates. 

These  adjustments  were  modified 
effective  for  discharges  txxurriqg  on  or 
after  Aprfl  1. 1988  to  .0441  lor  urban 
rates  and  .9746  for  xure]  taXeA.  with  a 
budget  neutEali^  laotor  of  .997897.  iar 
the  increase  to  90  percent  in  Ihe 
marginal  cost  factor  for  bum  outlieES  in 
accordance  with  section  4008(d)(1)(A)  of 
Pub.  L  lOi-MB.  (See  Ibe  April  S.  mi 
notice  (53  FR 11137).)  These  thneahotds 
and  o^ets  were  estimated  to  yield 
outlier  paymertts  of  B.1  percent  oT  total 
prospective  p^ymeivts. 

We  are  proposing  to  continue  to  set 
the  oidlier  threshdds  so  as  to  result  in 
estimated  oufTier  payments  equal  to  five 
percent  cS  total  prospective  payments. 
Therefore,  for  FY  1989,  we  would  set  the 
day  outTier  Ihreshoid  at  the  lesser  of  24 
days  or  3.0  standard  deviations  and  the 
cost  outlier  threshokl  at  the  greater  of 
$27,000  or  2 J)  times  the  prospective 
payment  rate  for  the  DRG.  See  section 
IV.E  of  die  preamble  to  Xhis  proposed 
rule  for  a  detailed  discussion  of 
proposed  outlier  policy  changes  and  the 
proposed  outlier  thresholds  for  FY  1089. 

Tne  proposed  outlier  adjustment 
factor  for  FY  1989  are  as  follows: 

OUTUER  ^^EOUCnON  FACTORS 


UftMn 

Rural 

.9446 

.9781 

B.  Adjustments  for  Area  Wage  Levels 
and  Cost-of-Living 

This  section  contains  an  explanation 
of  the  application  of  two  types  of 
adjustments  to  the  adjusted 
standardized  amounts  that  will  be  made 
by  the  intermediaries  in  determining  the 
prospective  payment  rates  as  described 
hi  section  D  bdow.  For  discussion 
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purposes,  it  is  necessary  to  present  the 
adjusted  standardized  amounts  divided 
into  labor  and  nonlabor  portions.  Tables 
la,  lb,  and  Ic,  as  we  propose  in  this 
addendum,  contain  the  actual  labor- 
related  and  nonlabor-related  shares  that 
would  be  used  to  calculate  the 
prospective  payment  rates  for  hospitals 
located  in  the  50  States,  the  District  of 
Columbia,  and  Puerto  Rico. 

1.  Adjustment  for  Area  Wage  Levels 

Sections  1886(d)(2](H]  and 
1886(d)(9)(C)(iv)  of  the  Act  require  that 
an  adjustment  be  madp  to  the  labor- 
related  portion  of  the  prospective 
payment  rates  to  account  for  area 
di^erences  in  hospital  wage  levels.  This 
adjustment  is  made  by  the 
intermediaries  by  multiplying  the  labor- 
related  portion  of  the  adjusted 
standardiied  amounts  by  the 
appropriate  wage  index  for  the  area  in 
which  the  hospital  is  located.  In  section 
in  of  the  preamble  to  this  proposed  rule, 
we  discuss  certain  revisions  we  are 
making  to  the  wage  index.  This  index  is 
set  forth  in  Tables  4a  and  4b  of  this 
addendum. 

2.  Adjustment  for  Cost  of  Living  in 
Alaska  and  Hawaii 

Section  188e(d)(5)(C)(iv)  of  the  Act 
authorizes  an  adjustment  to  take  into 
account  the  unique  circumstances  of 
hospitals  in  Alaska  and  Hawaii.  Higher 
labor-related  costs  for  these  two  States 
are  taken  account  of  in  the  adjustment 
for  area  wages  above.  For  FY  1989,  the 
adjustment  necessary  for  nonlabor- 
related  costs  for  hospitals  in  Alaska  and 
Hawaii  would  be  made  by  the 
intermediaries  by  multiplying  the 
nonlabor  portion  of  the  standardized 
amounts  by  the  appropriate  adjustment 
factor  contained  in  the  table  below. 

Table  of  Cosr-of-UviNQ  Adjustment 
Factors,  Alaska  and  Hawaii  Hosf>i- 

TALS 


OshM.. 


1.25 
1.22S 


Table  of  Cost-of-Living  Aojustmeht 
Factors.  Alaska  and  Hawaii  Hospi- 
TALa— Continued  "'^  -^• 


(The  abov«  tactora  are  baaed  on 
from  the  U.S  Offica  at  ' 


C.  DRG  Weighting  Factors 

As  discussed  in  section  D  of  the 
preamble  to  this  proposed  rule,  we  have 
developed  a  classification  system  for  all 
hospital  discharges,  sorting  them  into 
DRGs,  and  have  developed  weighting 
factors  for  each  DRG  that  are  intended 
to  reflect  the  resource  utilization  of 
cases  in  each  DRG  relative  to  that  of  the 
average  Medicare  case. 

Table  5  of  section  FV  of  this 
addendum  contains  the  weighting 
factors  that  we  propose  to  use  for 
discharges  occurring  in  FY  1989.  These 
factors  have  been  rectdibrated  as 
explained  in  section  n  of  the  preamble. 

D.  Calculation  of  Prospective  Payment 
Rates  for  FY  1989 

Genera]  Formula  for  Calculation  of 
Prospective  Payment  Rates  for  FY  1989: 

Prospective  Payment  Rate  for  all  hospitals 
located  outside  Puerto  Rico  except  sole 
community  hospitals  =  Federal  Portion 

Prospective  Payment  Rate  for  Sole 

Community  Hoepitals  ^  75  percent  of 
the  hospital-specific  portion  +  26 
percent  of  the  Federal  portion 

Prospective  Payment  Rate  for  Puerto  Rico 
Hospitals  =  75  percent  of  the  Puerto 
Rico  rate  +  25  percent  of  a  discharge- 
weighted  average  of  the  large  urban, 
other  urban,  and  rural  national  rates 

1.  Federal  Portion 

For  discharges  on  or  after  October  1. 
1988  and  before  October  1. 1989,  except 
for  sole  community  hospitals  and 
hospitals  located  in  Puerto  Rico,  the 
hospital's  rate  is  comprised  exclusively 
of  the  Federal  rate.  The  Federal  rate  is 
comprised  of  100  percent  of  the  Federal 
national  rate  except  for  those  hospitals 


located  in  regions  affected  by  the 
regional  floor,  whose  Federal  rate 
eqnals  85  percent  of  the  Federal  national 
rate  and  15  percent  of  the  Federal 
regional  rate.  For  sole  community 
hospitals,  the  25  percent  Federal  portion 
is  based  entirely  on  the  Federal  regional 
rate.  The  Federal'  rates  are'  detehhined. .. 
as  follows: 

Step  1 — Select  the  apprq;)riate 
regional  or  national  adjusted 
standardized  amount  considering  the 
type  of  hospital  and  designation  of  the 
hospital  as  large  urban,  other  urban,  or 
rural  (see  Tables  la  and  lb,  section  IV 
of  this  addendum). 

Step  2-^^tiply  the  labor-related 
portion  of  the  standardized  amount  by 
the  applicable  wage  index  for  the 
geographic  area  in  which  the  hospital  is 
located  (see  Tables  4a  and  4b,  section 
IV  of  this  addendum). 

Step  3 — For  hospitals  in  Alaska  and 
Hawaii,  multiply  die  nonlabor-related 
portion  of  the  standardized  amount  by 
the  appropriate  cost-of-living  adjustment 
factor. 

Step  4 — Sum  the  amount  from  step  2 
and  the  nonlabor  portion  of  the 
standardized  amount  (adjusted  if 
appropriate  under  step  3). ' 

Step  5 — Multiply  the  final  amount 
from  step  4  by  the  weighting  factor 
corresponding  to  the  appropriate  DRG 
(see  Table  5,  section  IV  of  this 
addendum). 

Step  6-^or  sole  community  hospitals, 
multiply  the  result  in  step  5  by  25 
percent.  The  result  is  the  Federal  portion 
of  the  FY  1989  prospective  payment  for  a 
given  discharge  for  a  sole  community 
hospital. 

2.  Hospital-Specific  Portion  (Applicable 
Only  to  Sole  Community  Hospitals) 

The  hospital-specific  portion  of  the 
prospective  payment  rate  is  based  on  a 
hospital's  historical  cost  experience.  For 
the  first  cost  reporting  period  under 
prospective  payment,  a  hospital-specific 
rate  was  calculated  for  each  hospittd, 
derived  generally  fit>m  the  following 
formula: 


Base  year  costs  per 
discharge 

1981  case-mix  index 


update 
factor 


=  Hospital-spedfic  rat* 


For  sole  conununity  hospitals,  the 
hospital-specific  portion  equals  75 
percent  of  the  hospital-specific  rate  for 
all  cost  reporting  periods  beginning  on 
or  after  October  1, 1983.  For  each 
subsequent  cost  reporting  period,  the 
hospital-specific  portion  is  derived  as 
follows:  Hospital-Specific  Rate  X 
Update  Factor  x  Blending  Percentage  x 
DRG  Weight. 

For  a  more  detailed  discussion  of  the 
hospital-specific  portion,  we  refer  the 
reader  to  tiie  September  1, 1983  interim 
final  rule  (48  FR  39772). 

a.  Updating  the  Hospital-Specific 
Rates  for  FY  1989  Cost  Reporting 
Periods.  For  cost  reporting  periods 
beginning  on  or  after  October  1, 1988, 
we  are  proposing  to  increase  the 
hospital-specific  rates  by — 

•  3.3  percent  (market  basket 
percentage  increase  minus  1.5 
percentage  points)  for  hospitals  located 
in  rural  areas; 

•  2.8  percent  (market  basket 
percentage  increase  minus  2.0 
percentage  points)  for  hospitals  located 
in  large  urban  areas:  and 

•  2.3  percent  (market  basket 
percentage  increase  minus  2.5 
percentage  points)  for  hospitals  located 
fa)  odier  urban  areas. 

As  required  by  section  1886(b)(3)(B)  of 
the  Act  (as  amended  by  section  4002  of 
Pub.  L  100-203).  these  are  the  same 
percentage  increases  by  which  we  are 
proposing  to  change  the  Federal  rates 
for  FY  1989. 

b.  Calculation  of  Hospital-Specific 
Portion.  For  sole  conmiunity  hospital 
cost  reporting  periods  beginning  on  or 
after  October  1, 1988,  the  hospital- 
specific  portion  of  a  hospital's  payment 
for  a  given  discharge  would  be 
calculated  by — 

Step  1 — Multiplying  the  hospital's 
hospital-specific  rate  for  the  preceding 
cost  reporting  period  by  the  applicable 
update  factor  (that  is,  3.3  percent  for 
hospitals  located  in  rural  areas,  2.8 
percent  for  hospitals  located  in  large 
urban  areas,  and  2.3  percent  for 
hospitals  located  in  other  urban  areas): 

Step  2 — Multiplying  the  amount 
resulting  from  Step  1  by  the  specific 
DRG  weighting  factor  applicable  to  the 
discharge;  and 

Step  3 — ^Multiplying  the  result  in  step 
2  by  75  percent.  (The  result  is  the 
hospital-specific  portion  of  the  FY  1989 
prospective  payment  for  a  given 


discharge  for  a  sole  community 
hospital.) 

3.  General  Formula  for  Calculation  of 
Prospective  Payment  Rates  for  Hospitals 
Located  in  Puerto  Rico  beginning  on  or 
after  October  1, 1988  and  before  October 
1,1989 

a.  Puerto  Rico  Rate.  The  Puerto  Rico 
prospective  payment  rate  is  determined 
as  follows: 

Step  1 — Select  the  appropriate 
adjusted  average  standardized  amount 
considering  the  large  urban,  other  urban, 
or  rural  designation  of  the  hospital  (see 
Table  Ic,  section  IV  of  the  addendum). 

Step  2 — Multiply  the  labor-related 
portion  of  the  standardized  amount  by 
the  appropriate  wage  index  (see  Tables 
4a  and  4b,  section  IV  of  the  addendum). 

Step  3— Sum  the  amount  from  step  2 
and  the  nonlabor  portion  qf  the 
standardized  amount. 

Step  4 — Multiply  the  result  in  step  3 
by  75  percent. 

Step  5— Multiply  the  amount  from  step 
3  by  the  weighting  factor  corresponding 
to  the  appropriate  DRG  weight  (see 
Table  5,  section  IV  of  the  addendum). 

h.  National  Rate.  The  national 
prospective  payment  rate  is  determined 
as  follows: 

Step  1— Multiply  the  labor-related 
portion  of  the  national  average 
standardized  amount  (see  Table  Ic. 
section  IV  of  the  addendum)  by  the 
appropriate  wage  index. 

Step  2 — Sum  the  amount  from  step  1 
and  the  nonlabor  portion  of  the  national 
average  standardized  amoimt. 

Step  3 — Multiply  the  result  in  step  2 
by  26  percent. 

Step  4 — Multiply  the  amount  from  step 
3  by  the  weighting  factor  corresponding 
to  the  appropriate  DRG  weight  (see 
Table  5,  section  FV  of  the  addendum). 

The  sum  of  the  Puerto  Rico  rate  and 
the  national  rate  computed  above  equals 
the  prospective  payment  for  a  given 
discharge  for  a  hospital  located  in 
Puerto  Rico. 

m.  Proposed  Target  Rate  PwonDtages 
for  Hospitals  and  Hospital  Units 
Excluded  From  the  Prospective  Payment 
System 

A.  Background 

The  inpatient  operating  costs  of 
hospitals  and  hospital  units  excluded 
from  the  prospective  payment  system 
are  subject  to  rate-of-increase  limits 


established  under  the  authority  of 
section  1886(b)  of  tiie  Act,  which  is 
implemented  in  S  413.40  of  the 
regulations.  Under  these  limits,  an 
annual  target  amount  (expressed  in 
terms  of  the  inpatient  cost  per 
discharge)  is  set  for  each  hospital  based 
on  the  hospital's  own  historical  cost 
experience,  trended  forward  by  the 
applicable  update  factors.  This  target 
amount  is  applied  as  a  ceiling  on  the 
allowable  costs  per  discharge  for  the 
hospital's  next  cost  reporting  period. 

A  hospital  that  has  inpatient  operating 
costs  per  discharge  in  excess  of  its 
target  amount  would  be  paid  no  more 
than  that  amount.  However,  a  hospital 
that  has  inpatient  operating  costs  less 
than  its  target  amount  would  be  paid  its 
costs  plus  the  lower  of  (1)  50  percent  of 
the  difference  between  the  inpatient 
operating  cost  per  discharge  and  the 
target  amount,  or  (2)  five  percent  of  the 
taiget  amoimt 

Each  hospital's  target  amount  is 
adjusted  annually,  before  the  beginning 
of  its  cost  reporting  period,  by  an 
applicable  target  rate  percentage.  For 
cost  reporting  periods  beginning  on  or 
after  October  1, 1988,  section 
1886(b)(3)(B)(ii)  of  the  Act.  as  amended 
by  section  4002(e)  of  Pub.  L  100-203, 
provides  that  the  applicable  percentage 
increase  is  the  market  basket  percentage 
increase.  Also,  under  section 
4002(g)(3)(C]  of  Pub.  L  100-203,  the 
hospital's  target  amount  for  the  cost 
reporting  period  beginning  in  FY  1988  is 
deemed  to  have  been  increased  by  2.7 
percent  (rather  than  315/366  multiplied 
by  2.7,  which  was  the  actual  target  rate 
of  increase  applicable  for  this  period). 
Therefore,  in  order  to  determine  a 
hospital's  target  amount  for  its  cost 
reporting  period  beginning  in  FY  1989, 
the  following  steps  apply: 

•  Increase  the  hospital's  target 
amount  for  its  reporting  period  which 
began  in  FY  1987  by  2.7  percent; 

•  Increase  the  result  of  step  one  by 
the  market  basket  percentage  increase 
for  FY  1989. 

The  most  recent  forecasted  hospital 
maticet  basket  increase  for  FY  1989  is  4.8 
percent.  Therefore,  the  applicable 
percentage  increase  is  also  4.8. 

IV.  Tables 

This  section  contains  the  tables 
referred  to  throughout  the  preamble  to 
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this  proposed  rule  and  in  this 
addendum.  For  purposes  of  this         | 
proposed  rule,  and  to  avoid  confusion, 
we  have  retained  the  designations  of 
Tables  1  through  5  that  were  first  used 
in  the  September  1, 1983  initial 
prospective  payment  final  rule  (48  FR 
39844).  Tables  la.  lb.  Ic.  3c  4a.  4b.  5. 8a. 
6b.  6c  ed,  6e,  7a.  7b.  and  8  are  presented 
below.  The  tables  are  as  follows: 
Table  la — ^National  Adjusted 

Standardized  Amounts,  Labor/ 

Nonlabor 
Table  lb — ^Regional  Adjusted 

Standardized  Amounts.  Labor/ 

Nonlabor 


Table  lo— Adjusted  Standardized 

Amounts  for  Puerto  Rico,  Labw/ 

Nonlabor 
Table  3o— Hospital  Case-Mix  Indexes 

for  Discharges  Occurring  in  FY  1987 
Table  4a — Wage  Index  for  Urban  Areas 
Table  4b— Wage  Index  for  Rural  Areas 
Table  5— Diagnosis-Related  Groups 
Table  6a — New  Diagnosis  Codes 
Table  6b— New  or  Revised  Procedure 

Codes 
Table  6o— Elective.  Diagnostic  and 

Other  Nonextensive  Procedures 

Unrelated  to  Principal  Procedures 

that  Group  to  DRG  477 


Table  6d— Additions  to  the  CC 

Exclusions  List 
Table  6e— Deletions  from  the  CC 

Exclusions  List 
Table  7a-4iength-of-Stay  Perqentiles 

Using  FY  1988  DRG  Classification 
Table  7b— Length^of-Stay  Percentiles 

Using  Proposed  FY  1989  DRG 

Classificatim 
Table  8— Statewide  Average  Cost-to- 

Charge  Ratios  for  Urban  and  Rural 

Hospitals 

This  section  contains  die  table* 
referred  to  in  this  preamble. 


Table  1a.— Nationai.  Adjusted  STANOAraxzEO  Amounts,  lABon/HoHLABOR 


Largo  urtwn 

OtftorUltMn 

Rural 

Labor^daM 

Mol1libo^f■lil•d 

Labor^raMBd 

NonMbor-reMad 

Labor.r«ialad 

Mnol^hnr   nn  1  ■  ■  n  J 

NOnMEXlr-fBlBwa 

2360.10 

836.21 

?337.05 

828.04 

2202.06 

608.83 

Table  1b.— Regional  Adjusted  STANOAROiza}  Amounts.  Labor/Nonlabor 


1.  Naw  England  (CT,  ME.  MA,  NK  Rt,  VT). 

2.  MUdM  Aaanic  (PA.  NJ,  NV). 


3.  Sou«i  Aianlic  (OE,OCFUGA.MD.NCSC.V^  WV). 

4.  Eaat  North  Canlral  (U,  IN.  Ml.  OK  WI) 

5.  EaM  Soum  Oamral  (AL,  KY.  MS,  TN)„ 


e.  Waat  North  OanM  (M.  KS.  MN,  MO.  NB.  NO.  80) 
7.  Waal  SoMh  Oankal  (Aa  LA.  OK.  IX) 


8.  Mountain  (AZ.COilO.MT.NV.NM,  UT.  WYU- 

9.  Padic  (AK.  CA.  N.  OR.  WA) 


Largaurtxn 


Labor- 


2474.46 
2232.58 

2374.05 
2502.75 
2278.71 
2373.83 
2373.27 
227&26 
2216.62 


871.46 
830.7B 
762.56 
901.41 
681^4 
621 J6 
7S8je 
811.40 
826JM 


OlharurtMn 


2450.28 
2210.78 
2351.76 
2478J1 
2256.45 
2350.64 
2350.10 
22S4J>2 
2194.97 


86^96 
S2ZM 
75&13 
892.61 
685.09 
813.54 
751.46 
803.56 
917.82 


Run 


Labor- 


2437.26 
2337.38 
2233.08 

2263.60 
2217.53 
2150.05 


roeeM 

2029.99 


Nonlabor- 


722.68 
681.87 
502.86 
656.92 
553.75 
590.88 
543.34 
829.00 
704.12 


TABLE  lc— Adjusted  Standardized  Amounts  for  Puerto  Rico.  Labor/Nonlabor 


LargaUrtMn 

OMorurtMR 

Rural 

1 

Labor 
raMad 

NonnuOr 
raMad 

Labor 
twrnaa 

Nonlibof 
raMad 

labor 
raMad 

noWDOr 
fWCMG 

Puerto  Hfco —         

2065.97 
2311.73 

375.45 
775.96 

2065JO 

371.70 

1408.66 

273.11 

1988 


■LLMQ  coec  «iae-ai-« 


UMI 


- 

TABLE  3C  t 

HOSPITAL  CASf:  MIX  INOFXfS  FOR  OISCHARGrS   OCCURRING  IN  FEDERAL  FISCAL 

YEAR  1987 

PACE      I  OF  24 

PROVIDER  CASE  HIX 

PRnVIOEH 

CASE  MIX 

PROVIDER 

CASE  MIX       PROVIDER 

CASE  MIX 

PROVIDER 

CASE  MIX 

\ 

010001 

01.2309 

010059 

00.9709 

010120 

00.9554        030002 

01.4526 

030071 

00.8923 

010004 

00.9806 

010060 

00.9983 

010121 

01.0624        030003 

01.2018 

030072 

00.9266 

010005 

01.1431 

010061 

00.971? 

010122 

00.9988        030004 

00.9100 

030073 

01.0242 

010006 

01.1342 

01006? 

00.9506 

010123 

01.1723        030006 

CI. 3359 

030074 

00.9614 

a 

010007 

00.9540 

010064 

01.4223 

010124 

01.1835        010007 

CI. 1912 

030075 

00.8646 

010008 

00.9892 

010065 

01.059C 

010125 

00.9980        030008 

01.2991 

030076 

00.8973 

•* 

010009 

01.0889 

010066 

00.8549 

010126 

01.0095        030009 

01.2355 

030077 

0C.8693 

010010 

00.9981 

010067 

00.9060 

010127 

01,2036        030010 

CI. 3155 

030078 

01.1215 

010011 

01.2791 

010068 

01.1485 

010128 

01.0233        030011 

01.2337 

030079 

00.8460 

1 

010012 

01.2311 

010069 

01.053C 

010129 

01.0600        030012 

CI. 1013 

030080 

01.3316 

010015 

01.1092 

010070 

01.1797 

010130 

01.0368        030013 

01.1347 

030081 

00.9319 

010016 

01.2003 

010077 

01.1115 

010131 

01.1329        010014 

CI. 2537 

030082 

01.0432 

OtOOlB 

00.9905 

010071 

00.9372 

010133 

00.3159        030016 

CI. 0960 

030093 

01.1706 

1 

010019 

01.1136 

010074 

00.9219 

010134 

00.9025        030017 

CI. 1390 

030084 

01.1870 

010020 

01.0708 

010075 

01.0580 

010136 

01.0204        030018 

CI. 3212 

030085 

01.0794 

^»' 

010071 

01.1667 

010078 

01.1642 

010137 

01.2047        0300J9 

CI. 1132 

030086 

01.1216 

< 

010072 

00.9944 

010079 

01.1044 

010138 

01.0384        030020 

01.2165 

039087 

01.1545 

O^ 

010071 

01.1865 

010080 

01.0245 

010139 

01.4259        030022 

01.2885 

030088 

01.2038 

cn 

010074 

01.1722 

010081 

01.5190 

010142 

00.9612        030023 

01.2127 

030089 

01.1368 

CO 

010025 

01.1750 

010081 

01.0^66 

010143 

01.0863        030024 

01.4557 

030091 

00.9371 

? 

010076 

00.9170 

01008* 

01.2970 

010144 

01.1174        030025 

01.1116 

040001 

01.0473 

a 

010077 

01.0871 

010085 

01.2104 

010145 

01.1705        030027 

CI. 0286 

040002 

01.0435 

s 

010078 

00.9971 

01 0086 

00.9790 

010146 

01.0014        030030 

01.4659 

040003 

00.9742 

010079 

01.1987 

010087 

01.2723 

010148 

01.0363        010033 

01.1149 

040004 

01.2947 

■~~- 

010010 

00.9117 

010089 

01.0277 

010149 

01.2252        030034 

01.0981 

040005 

01.0616 

2 

o. 

010011 

01.1765 

010090 

01.2458 

010150 

01.0130        010035 

01.1424 

040006 

00.9930 

010012 

00.9119 

010091 

01.0046 

010152 

01.1650        030036 

CI. 1639 

040007 

01.3799 

0 

010011 

01.7186 

010097 

01.2883 

010153 

01.0033        030017 

01.6285 

040008 

01.0899 

010034 

01.0097 

010094 

01.0845 

020001 

01.3553        030038 

CI. 4301 

040009 

00.9725 

S 

010015 

01.0595 

010095 

01.0076 

020002 

01.0447        030040 

01.1276 

040010 

01.1402 

010016 

01.0704 

010096 

00.9122 

020004 

01.1471        010041 

CO. 9402 

040011 

00.9295 

M 

010018 

01.0187 

010097 

01 .0119 

020005 

00.3941        010043 

CI. 0669 

040013 

01.0830 

Nl 

010039 

01.5286 

010098 

01.0821 

020006 

01.0562        030044 

CI. 0375 

040014 

01.1616 

M 

010040 

01.1455 

010099 

01.0152 

020007 

00.9189        030046 

00.9581 

040015  ' 

01.0992 

i» 

010041 

00.8618 

oioion 

01.1513 

020008 

01.0145        030047 

C0.9'»21 

040016 

01.3445 

,^  - 

010041 

00.9196 

010101 

01.0190 

020009 

00.9004        030049 

CI. 0159 

040017 

01.1414 

5 

o 

01 0044 

00.9057 

010107 

00.9708 

020010 

00.8834        030051 

01.0415 

040018 

01.1596 

010045 

01.0096 

010101 

01.4121 

020011 

00.9771        010054 

01.0482 

040019 

01.1612 

■a 

o 

OB 

010046 

01.1079 

010104 

01.4549 

020012 

01.1983        030055 

01.0967 

040020 

01.3801 

010047 

00.9779 

010108 

01.0928 

020013 

00,9467        030057 

C1.243«» 

040021 

00.9911 

s. 

010049 

00.9851 

010109 

01.0576 

020014 

00.9825        030059 

C1.W60 

040022 

01.4298 

93 

0100S0 

00.9788 

010110 

00.9475 

020017 

01.1253        010060 

CI. 1494 

040024 

00.9786 

E 

010051 

00.8921 

010111 

00.8524 

020013 

00.9693        030061 

C1.3J06 

040025 

00.9365 

CQ 
QD 

010052 

00.9887 

01011? 

01.0372 

02001^ 

03.9363        030062 

CI.  1104 

040026 

01.2181 

010051 

01.0751 

010111 

01.3835 

020021 

00.9065        010063 

Cl.n85 

040077 

01.1954 

010054 

01.1015 

010114 

01.1181 

020024 

01.1136        030064 

01.3^76 

040028 

01.0785 

-r* 

010055 

01.2857 

010115 

00.9932 

020025 

00.9272        030065 

01.3872 

040329 

01.0569 

010056 

01.1869 

010117 

00.9280 

020026 

01.2300        030067 

00.9707 

040030 

00.9524 

010057 

01.1086 

01011« 

01.1517 

020027 

00.9370        030?68 

CI. 0743 

040031 

00.9973 

010058 

rn.08i7 

010119 

01.1383 

030001 

01.1477        010069 

01.2441 

040032 

00.9515 

t± 

notf:  casf 

MIX  INOFXES 

on  NOT  INrillOF  DISCHARGES 

FROM  PPS 

-EX5:mpT  UNITS. 

§ 

}  CiSF 

1IX  INDEXES 

TNCiunF  r»SFS  receivfo  in 

HCFA  CENTRAL  OFFICE  THSOUf.H  OECEMd«=R  19-J7. 

>S 

TABLF  3C  : 

t 

HnSPITAL  CASF  MIX  INOFXFS  FOR  DISCHARGES   OCCURRING  IN  FEDERAL  FISCAL 

i 

YEAR  1937 

PAGE     2  OF  24 

S 

PRnVIDFR  CASE  MIX 

PROVIOFR 

CASF  MIX 

PROVIDER 

CASE  MIX 

PROVIDER 

CASE  MIX 

PROVIDER  CASE  MIX 

iS 

040033 

00.8671 

040108 

00.9334 

0500S2 

01.1312 

050111 

01.2062 

050172 

01.1759 

040036 

00.9604 

040109 

01.1771 

050053 

01.1979 

050112 

01.3171 

050173 

01.2309 

040036 

01.1618 

040114 

01.6221 

050054 

01.1773 

050113 

01.1531 

060174 

01.4581 

040037 

01.0483 

040116 

00.9902 

050055 

01.1940 

060114 

01.3356 

060175 

01.1845 

040039 

00.9813 

040116 

01.1617 

050056 

01.1699 

060115 

01.2782 

050177 

01.3207 

040040 

00.9833 

040118 

01.0589 

050057 

01.2343 

050116 

01.3437 

060179 

01.1534 

040041 

01.1524 

040119 

01.1947 

050068 

01.2943 

060117 

01.1642 

0501 80 

01.3442 

? 

04004? 

01.2707 

040177 

01.0089 

050060 

01.3157 

050118 

01.1249 

050181 

01.1922 

040043 

00.9604 

040173 

00.8570 

050061 

01.2094 

060119 

CC.3513 

050183 

CI. 1086 

040044 

00.9673 

040174 

01.0655 

060063 

01.231S 

050121 

01.1122 

060186 

01.1827 

04004S 

00.9430 

040176 

00.987C 

060065 

01.2995 

060122 

01.3332 

050137 

01.1451 

M 

040047 

01.0035 

040178 

00.8907 

050066 

01.1339 

050124 

Cl.2=<66 

0501P3 

01.2383 

& 

040048 

01.1643 

040130 

01.0748 

050067 

01.1350 

050125 

CI. 1495 

050189 

00.9896 

gf 

0400W 

01.0498 

060007 

01.1730 

060068 

01.0751 

060126 

01.2747 

050190 

01.2229 

§ 

040051 

00.8987 

060004 

01.1699 

050069 

01.3858 

050127 

CI. 2513 

050191 

01.3018 

-^» 

040063 

01.0018 

060006 

01.1662 

050070 

01.1523 

05012" 

CI. 3310 

050192 

01.0049 

< 

040064 

01.0841 

060007 

01.3741 

050071 

01.1637 

050129 

01.4697 

050193 

01.2823 

o. 

04006S 

01.2608 

060008 

01.2782 

050072 

01.2271 

060131 

C1.H22 

060194 

01.2161 

• 
en 

040068 

00.9233 

060009 

01.3244 

050073 

01.1490 

050132 

01.2114 

050195 

01.2081 

u  . 

040060 

00.9866 

06001 1 

01.1662 

050074 

00.9573 

050133 

CI. 1733 

060196 

01.1762 

z 

040067 

01.1477 

060013 

01.9341 

050075 

01.2165 

050134 

CI. 2693 

050197 

01.6697 

p 

040063 

01.2893 

060014 

01.1721 

050076 

01.4420 

060135 

01.4339 

060199 

01.0905 

M 

040064 

00.9747 

060O16 

01.2442 

050077 

01.4663 

050136 

01.2396 

050201 

01.0361 

8 

040066 

00.9661 

060016 

01.1027 

050078 

01.1937 

050137 

01.1731 

050202 

01.7009 

-i^ 

040067 

01.0347 

060017 

01.6366 

050079 

01.2233 

060133 

01.4354 

050204 

01.4099 

1 

a. 

040069 

01.0713 

060018 

01.1236 

050030 

01.122^ 

060139 

CI. 2136 

050205 

01,1119 

040070 

00.9680 

060019 

00.9234 

050081 

01.4193 

350140 

CI. 2049 

060207 

01,1978 

■ 

040071 

01.1789 

060071 

01.1292 

05003? 

01.2263 

060141 

CI. 1530 

050203 

01,1808 

^ 

040072 

01.0247 

060027 

01.3307 

060034 

01.3667 

050143 

CI. 1929 

050211 

01,2402 

k 

040074 

01.0447 

060074 

01.1312 

060036 

01.1076 

060144 

C1.31C9 

050212 

01.0931 

040076 

01.1027 

060076 

01.4549 

050037 

01.2743 

050145 

01.2466 

050213 

01.1920 

.^ 

040076 

00.9724 

060076 

01.3341 

050088 

01.1204 

050146 

ri.2615 

050214 

01.3600 

040077 

00.9060 

060078 

01.2504 

050039 

01.1939 

050147 

00.8694 

0^0215 

01.2971- 

M 

040078 

01.2051 

060079 

01.1903 

050090 

01.1913 

06014<? 

01.1)35 

050217 

CI. 1624 

i 

040080 

00.9772 

060030 

01.1560 

050091 

01.2016 

050149 

01.1647 

050219 

01.2694 

V 

040081 

00.8800 

060037 

01.1130 

050092 

01.0915 

050160 

01.2396 

050220 

01.0869 

1 

04008? 

01.1687 

06003  3 

01.3073 

050093 

01.4467 

050151 

CI. 2342 

050221 

01.2016 

040084 

01.0663 

060O3* 

01.1484 

050095 

01.1096 

050162 

CI. 2323 

050222 

01.1743 

040086 

01.0156 

060036 

01.2381 

050096 

01.1673 

060163 

CI. 4709 

050224 

01.2688 

040087 

00,9833 

060038 

01.2418 

050097 

01.1797 

060164 

CI. 1773 

050225 

01.1643 

S 
s 

040088 

01.1670 

060039 

01.4410 

0500^9 

01.3155 

060165 

CI.U25 

050226 

01.4152 

040090 

00.9487 

060040 

01.1230 

060100 

01.6306 

050163 

01.4425 

050228 

01.2355 

.  040091 

01.0663 

060041 

Ol.lllC 

050101 

01.2561. 

050159 

CI. 1160 

050229 

01.2195 

040093 

01.0621 

06004  7 

01.1629 

05010.? 

01.2696 

060161 

01.1746 

050230 

01.2036 

CD 

040096 

00.9  791 

06004  3 

01.5191 

050103 

01.3901 

050164 

01.2597 

050231 

01.3446 

040098 

01.1714 

060046 

01.1116 

050104 

01.2317 

050166 

01.0433 

060232 

01.6472 

040100 

01.0741 

0600* 6 

01.097C 

050107 

01.2405 

050167 

CI. 2414 

060233 

01.1423 

040105 

01.0036 

06004  7 

01.5044 

050109 

01.3261 

060163 

01,3350 

050234 

01.1917 

040106 

01.0463 

06004  9 

01.1412 

050109 

01.3533 

050169 

01.3665 

060235 

01.3076 

040107 

01.0660 

060061 

01.0365 

050110 

01.1229 

050170 

C1.2»44 

050236 

01.1695 
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PMnvinEn 

CASE    HIX 

PROVinFR 

CASE    MIX 

PROVIDER 

CASE   HIX                PROVIDER 

CASK  MIX 

PROVIDER 

CASE  HIX 

9S0?sn 

oi.aooi 

010309 

01.2074 

050383 

01.0842                  090495 

01.4977 

090944 

01.1714 

(»'»0^19 

01 < 2641 

010310 

01,0943 

050385 

01.2014                  050416 

01*3181 

09Q945 

00.8217 

0Sa240 

01.2414 

010312 

01 #2949 

090387 

00.9812                  050457 

01.4098 

090946 

00.9931 

(ir<o;t*i 

01 « 1452 

01031 3 

01*1139 

090393 

00.9504                  090418 

00.7628 

090947 

00*9349 

050242 

01.2736 

010311 

01.2368 

090390 

01.2114                  090499 

01.2609 

050949 

01.4060 

0<iO?«3 

01.2612 

010317 

01.1749 

090391 

01.1706                  090464 

01.5929 

090550 

01 .2979 

I 

05074^ 

01.3604 

010318 

00.9111 

090392 

01.0200                 090467 

01.2013 

090991 

01*2634 

0<(0?4S 

01.0101 

010319 

01.2369 

090393 

01.2699                  090468 

01.2792 

090552 

01.1419 

I* 

0'J0251 

01.0348 

010320 

01.1144 

090394 

01.3727                 090469 

00.9930 

090597 

01*2192 

1 

0«02S3 

01.2029 

010324 

01*9901 

050395 

01.1476                 090470 

01.0624 

090999 

01.2133 

W» 

O^O^l* 

01.1416 

010321 

01.2016 

090396 

01.4339                 090471 

01.4989 

090960 

01.094^ 

s 

0407^6 

01,1381 

010326 

01.2561 

050397 

01.0445                  050473 

01.2078 

090561 

01.1082 

{• 

0^?<7 

01.2160 

010327 

01.5022 

0S0401 

01.2149                  050476 

01.2160 

090962 

01.1082 

1 

0»i02'»8 

01.2^43 

010328 

01.1754 

090404 

01.0923                 090477 

01.1362 

090964 

01.1479 

1 

040? 60 

01.1094 

010329 

01.2136 

090406 

01.0324     ,            090478 

01.1989 

0909*9 

01.1901 

••»» 

osa^Ai 

01,1071 

010331 

01.2506 

090407 

01.1702                 090481 

01.2537 

090966 

00.H62 

< 

010262 

01.1082 

010333 

01.0990 

090410 

01.0812                  090482 

01.0186 

090967 

01.2671 

% 

0Sf>2ft3 

01.1392 

010334 

01.2081 

050411 

01.2173                 050483 

01.2097 

090968 

01.161^ 

p 

■^ 

010764 

01.2608 

010  331 

01.0832 

050413 

01.aOS7                  050485 

01.4122 

090969 

01.2724 

010267 

01.3743 

010336 

01.2391 

090414 

01.0773                  010486 

CI. 3075 

090970 

01.4940 

z 

> 

0102 AR 

01.2086 

010337 

01.1096 

090417 

01.1498                  050488 

01.2037 

090971 

01.2910 

p 

01(i769 

01.17*71 

0103*2 

01.1669 

090418 

01.0672                  050489 

01.1469 

090973 

01.4036 

1 

' 

010270 

01.222H 

01034  3 

01.1391 

050419 

01.1661                  050491 

01.2497 

090979 

01.0631 

010272 

01.2416 

010341 

01.2716 

050420 

01.1967                  010492 

CI. 1283 

090977 

01.2790 

"<iw 

010273 

00.9347 

010348 

01.9647 

050421 

01.2209                 050494 

01.0331 

090978 

01.0733 

jn 

010274 

00.9399 

010349 

00.943C 

050423 

01.0234                  050496 

01.5870 

090979 

01.2339 

6* 

015276 

01.0'<»7 

010310 

01.277C 

050424 

01.4511                  050497 

00.6454 

090960 

Ol.UlA 

M. 

0102  77 

01,2160 

010311 

01.9868 

050425 

01.1985                  01049B 

01.1989 

090981 

01.2161 

^ 

010278 

01.2641 

010317 

01.090C 

050426 

01.1173                  050502 

01.6274 

09098 1 

01.9347 

s 

010279 

01,1409 

010313 

01,1231 

050427 

00.9907                  050503 

01.2917 

090984 

01.1319 

4 

0102R0 

01.2030 

010311 

00.9782 

050430 

00.9066                  050106 

01.2376 

0909B5 

01.2369 

.^ 

0102RI 

->1.27l? 

010317 

01,4603 

010491 

01.0994                  010110 

01.1949 

0909S6 

01.1299 

0lO2«2 

01.2197 

010319 

01,0935 

050492 

01.2251                   050512 

01.1424 

090967 

01.2412 

e 

0102^3 

01,2120 

010360 

01,1872 

050433 

00.9787                  050515 

01.2986 

090986 

01.2134 

i 

0102R6 

01,0637 

010361 

00,918C 

050494 

01.0415                  050516 

01.2963 

090969 

01.1996 

09 

010?»9 

01,1411 

010367 

01.0499 

050495 

01.1652                  010517 

01.1971 

050990 

01.1973 

•b 

010290 

01,3600 

010363 

01,1113 

0504  96 

01.0466                  010522 

01.1726 

090991 

01.1969 

e 

010291 

01.2140 

010366 

01*1660 

050498 

01.9669                  050529 

01*1499 

090992 

01.2411 

m 

010292 

01,1417 

01O367 

01,2290 

090440 

01*1114                  090126 

01.1296 

090993 

01.1069 

fi. 

010293 

00,990  3 

010  369 

01,1682 

010441 

01*5775                  050527 

01*1868 

090994 

02.0736 

J 

0ld2<>'> 

'>J,j160 

010371 

01*0071 

050442 

01.1704                  050528 

01.1442' 

090997 

01.1439 

IB 

010296 

01,1)48 

010377 

01*1174 

050449 

00*9998                  050530 

01.2199 

090996 

01.1900 

E 

01029g 

Ol,63i2 

010373 

01.1056 

050444 

01*1357                  050531 

01*2019 

090999 

01.3179 

r 

0«i0299 

01,2100 

010  376 

31*2992 

050446 

00.9121                  010534 

01*1901 

090601 

01.1770 

w 

610300 

11,22^0 

010377 

01.0413 

05044  7 

01*2993                  010535 

01*2508 

050603 

01.3737 

'%, 

010301 

01.1 -116 

010378 

oi.osif; 

050448 

00*9990                   050537 

01*2661 

010604 

01.1961 

010302 

Ol.i711 

010379 

01*024F 

050449 

01.1943                  050939 

01*2692 

090609 

01.0664 

.to 

OluSOl 

U.3U2 

0l03Rr 

01.5067 

050450 

00.9615                  010141 

01*3757 

090607 

01.1691 

010  3?)  7 

01,3*74 

010381 

00*9313 

0504^1 

00*9760                  010142 

01.0719 

090608 

01.1164 

010308 

01,4t96 

010387 

01*3610 

050454 

01.6618                  050549^ 

01.1681 

090609 

01*2496 

NOTFJ    r.A^f- 

'MX    IWOFXrs 

on  ►JOT  rwri  iioE  oischarge? 

FROM   PPS 

-EX6MPT   UNITS. 
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.PKOVIOFV 

oso6n 

0S3MS 

osnMs 

050619 
0«»06?2 

0^06  ;»^ 

0S0630 
0S06^» 

osa6HS 

OSOftl? 
0506  3<4 
0506« I 
0506*3 
05n6«« 
050649 
0S0650 
050651 
050660 
050661 
050662 
050663 
05v-)666 
05)667 
05066A 
050669 
050671 
050672 
05067A 
050675 
050676 
050677 
05O6  7H 
050679 
050630 
060001 
C 60003 
06J00* 
060005 
060006 
060007 
06000H 
060009 
060010 
OhOOll 
060017 
060013 


CASE  MIX 
00.9949  ". 
01.1 »*0 
01.0927 
01.0070 
01.233* 
01.1797 
m .  1  S.H* 
01.7051 
>1.377l 
01,04  70 
01.1779 
01.2750 
01.2707 
01.1791 
00,9271 
01.17  )8 
0^0.9730 
01  . 1  364 
01.0177 
01.7150 
01.7037 
01,2361 
01.0607 
)1.0199 
01.1757 
00.9002 
0I.I>76 
01.3?»75 
00.7371 
01.0357 
00.69** 
01.7277 
01.2-390 
00.8937 
01.7751 
01.1633 
01.0371 
01.0779 
01.*|7S 
01.1607 
01.0688 
01.3970 
01.2*77 
01.1676 
01.1699 
01.2303 
Ol.*559 
01.IS14 
01.3179 
>1.2464 


06C01* 
060015 
060016 
060017 
06001 « 
060019 
060070 
060077 
060073 
06007* 
060076 
06007  7 
06007S 
060 07 9 
060030 
OAOO'?! 
060037 
060033 
06003* 
060015 
060016 
060017 
06003« 
060039 
06O041 
0600*7 
0600*3 
0600** 
0600*5 
06004  6 
0600*  7 
0600*9 
060050 

06nn«it 

06005? 
0600»;3 
06005* 
060056 
0h0057 
0600«,« 
060060 
O6006? 
060061 
060064 
060065 
060066 
060067 
06006R 
060070 
060071 


CASE  HIX 
01.*069 

01.3*67 

01.21*7 

01.2261 

01.161* 

01.22*C 

01.3228 

01.*f)16 

01.326C 

01.*08* 

01.317* 

•)1.2**1 

01.3H7C 

01.0185 

01.2007 

01.39*6 

01.36*3 

01,2*02 

01.21H* 

01.1575 

01.1311 

00.9818 

01.078* 

01.0966 

00.9862 

01.0276 

00.979C 

01.21«1 

01.0271 

01.1331 

01.1120 

31.0**7 

01.15S3 

01.2673 

00.8780 

0J.87*6 

01.2351 

00.9474 

01.1S7* 

01.C0*6 

01.C7*7 

00.9812 

01.0579 

01.255P 

31.1950 

01.0075 

01.037* 

01.1?»S 

01.1396 

01.268* 


PROVIOER 

060072 

060073 

360074 

060075 

360076 

060077 

060083 

060085 

060097 

06003a 

060090 

060092 

060093 

060096 

060097 

060098 

060099 

060101 

070001 

07000? 

070003 

07000* 

070005 

070006 

070007 

070003 

070009 

070010 

070011 

070012 

070013 

07001* 

070015 

070016 

070017 

070018 

070019 

070020 

070021 

070022 

070023 

07002* 

070025 

070026 

070027 

070028 

070029 

070030 

070031 

070033 


CASE  NIX 

00.9376 

00.9073 

01.1126 

01.1767 

01.2*55 

00.9768 

01,3622 

00,9*26 

01,1076 

01,0**5 

00,9878 

00.9989 

00,9163 

01,1*23 

00,68*0 

01.1555 

00.87*0 

01.6750 

01.6614 

01.5212 

01.2183 

01.1*63 

01.3072 

01,1757 

01,2290 

01.1362 

01.1807 

01.3969 

01.2057 

01.1563 

01.186* 

01.1731 

01.1933 

01.2354 

01.2639 

01.1930 

01.1754 

01,2556 

01.2055 

01.5677 

01.1933 

01,1955 

01.4933 

01.1319 

01,2467 

01,3341 

01,2037 

01,1389 

01,2613 

01.1907 


PROVIDER 

070034 

070035 

070036 

070038 

080901 

080002 

090003 

080004 

080005 

080006 

080007 

090001 

090302 

090003 

090004 

090005 

090006 

090007 

090003 

090009 

090010 

090011 

100001 

100002 

100004 

100005 

100006 

100007 

100008 

100009 

lOOOlO 

100011 

100012 

100013 

100014 

100015 

100016 

100017 

lOOOlft 

100019 

130020 

100021 

100022 

100023 

100024 

100025 

100026 

100027 

100028 

100029 


CASE  HIX 

01,2243: 

01,2935 

01,2594 

00,9216 

01,3083 

01,1210 

01.1917 

01.2250 

01.1168 

01.0530 

01.1780 

0U3012 

01.0481 

01.2074 

01.3570 

01.2299 

01.2147 

01,0733 

01,1249 

01,1107 

01,0906 

01.5778 

01.2642 

01.2918 

01.1045 

01.0561 

01.3920 

CI.  6220 

01.3816 

01.3543 

01.2392 

01.0069 

01.2599 

00.9375 

01.1605 

01.1468 

01.0399 

01.2578 

01.2550 

01.2625 

01.2068 

01.1898 

01.4029 

01.1368 

01.1871 

01.4217 

01.3444 

01.0140 

01.1534 

01,2480 


PROVIDER 

100030 

100032 

100033 

100034 

100035 

100036 

100038 

100039 

100040 

100042 

10004  3 

100044 

100049 

100046 

100047 

100048 

100049 

100050 

100051 

100052 

100053 

100054 

100059 

100056 

100057 

100059 

100060 

100061 

100062 

100063 

100069 

100067 

100068 

100069 

100070 

100071 

100072 

100073 

100074 

100079 

100076 

100077 

100078 

100079 

100080 

100081 

100082 

100083 

100084 

100085 


CASE  NIX 

01,0677 

01.2037' 

01.2670' 

01.3616 

01.2070 

01.2234 

01.3902 

01.2730 

01.3991 

01.1327 

01,2479 

01.2299 

01.2483 

01.1620 

01 .2027 

00.9717 

01.1620 

01.0949 

01.0783 

01.2684 

01.1496 

01.2494 

01.1676 

01.1933 

01.2057 

01.4070 

01.4129 

01.2257 

01.2022 

01.1690 

01.1001 

01.2696 

01.1642 

01.1940 

01.2912 

01.2641 

01.1911 

01.4949 

01.1459 

01.4431 

01.0867 

01.2360 

01.0826 

01.2133:, 

01.2272"'- 

01.0288  ; 

01,2760;:: 

01.1204-- 

01.3029 

01.1710 
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H1SPIT4L   CASE    MIX    INOFXFS    FOR    DISCHARGES      OCCURRING    IN   FEDERAL   FISCAL 

YEAR    1987 

PACE            5  Of  ^ 

"'4 

P«nVIOF«    CASE    MIX 

PRnviOFR 

CASE    MIX 

PROVIDER 

CASE   MIX 

PROVIDER 

CASE   MIX 

PROVIDER   CASE   NIX 

\  ■ 

100086 

01.19*7 

100151 

01.5277 

100220 

01.*87* 

110002 

01,1903 

110059 

01.0583 

'. 

10J0«7 

01.5*25 

100152 

01.1813 

100221 

01.599* 

110003 

01.1583 

110061 

00^8783 

■' 

lOOOHA 

01.2999 

10015* 

01.3295 

100222 

01.1319 

llOOO* 

01,2352 

110062 

00.9930 

100089 

01.16*2 

100156 

01.05*7 

100223 

01.2367 

110005 

01,1*37 

110063 

01.0113 

1 00090 

01.1300 

100157 

01.3353 

10022* 

01.1886 

110006 

01,1559 

11006* 

01.1882 

100092 

01.1526 

1001«i9 

01.0160 

100225 

01.1616 

110007 

01.2915 

110065 

01.066* 

IH 

100093 

01. 25-^5 

100160 

01.0597 

100226 

01.1658 

110008 

01,0032 

110066 

01.1759 

w. 

100098 

00.995  7 

100161 

01.2666 

100227 

01.1*35 

110009 

01,0169 

110069 

01.0992 

r 

100099 

01.16*5 

100162 

01,2283 

100228 

01,1559 

110010 

01,8275 

110070 

00.9*38 

9 

100100 

01.1*08 

10C16* 

00,9951 

100229 

01.2030 

110011 

01.1067 

110071 

00.9372 

i« 

J  001 02 

01.0585 

100165 

00,9301 

100230 

01.1*65 

110013 

01,0030 

110072 

00.9316 

s 

100103 

00.9612 

100166 

01,2667 

100231 

01.*832 

llOOl* 

CI. 0768 

110073 

00.9987 

f. 

100105 

01,175* 

100167 

01.175* 

100232 

01.0621 

110015 

01,0*67 

11007* 

01.190* 

1 

100106 

01.09J7 

100168 

01.2297 

10023* 

01.1793 

110016 

01,2030 

110075 

01.0774 

s 

100107 

01.1509 

100169 

01.*970      . 

100235 

01.2050 

110017 

00,9189 

110076 

01.2579 

"*^ 

100108 

01,0180 

100170 

01,2020 

100236 

01.2550 

110018 

CI, 1207 

110077 

00.9999 

t 

100109 

01.15*1 

100177 

01,1626 

100237 

01.7038 

110020 

01,111* 

110078 

01.*1** 

100110 

01.2008 

100173 

01.1883 

100238 

01.1959 

110023 

01.12*1 

110079 

01.0*90 

9 

1M112 

00.9711 

10017* 

01.3980   , 

100239 

01.3179 

11002* 

01.190* 

110080 

01.0*28 

100113 

01,6329 

100175 

J1.0736 

1002*0 

CO, 7*80 

110025 

CI, 1636 

110081 

01.0173 

f 

1001  U 

01.2*17 

100176 

01.6668 

1002*1 

01.0372 

110026 

00.9771 

110082 

01.6861 

100115 

01,0965 

100177 

01,1722 

1002*2 

01,1320 

110027 

01.0297 

110083 

01.218* 

1 

10J117 

01.1 193 

100179 

01,3*67 

1002*3 

01.1833 

110028 

01,3670 

110085 

01.1320 

,                                   I 

lOOllH 

01.1373 

100180 

01.2779 

1002** 

01.1736 

110029 

01,13*8 

110086 

01.1631 

'**. 

100120 

01.  HI  9 

100181 

01.08*9 

1002*6 

01.1916 

110030 

01,1362 

110087 

01.1*34 

s 

lOjl?] 

01,0935 

100183 

01.156* 

1002*8 

01.**02 

110031 

01,1196 

110088 

00.8979 

E 

100122 

01.1210 

10018^ 

01.0591 

1002*9 

01.0897 

110032 

01,1378 

110089 

01.1074 

m 

:                 \C>M7% 

01.1528 

lOOlRf. 

01.2522 

100252 

01.1615 

110033 

CI, 1225 

110091 

01.1830 

mm 

100125 

01.1610 

100187 

01.1523 

100253 

01.2*13 

11003* 

01,2098 

110092 

01.0947 

X 

-   "             1001?fc 

01.1883 

100189 

01.2061 

10025* 

01,2*11 

110035 

01.1368 

110093 

00.9994 

f 

10-J1P7 

01.3211 

100191 

n.223* 

100255 

01.1763 

110036 

01.398* 

11009* 

00.9068 

tn 

CD 

100128 

02.070  3 

10C19* 

01.191.3 

10O256 

01.2398 

110037 

CI. 1116 

110095 

01.2299 

m 

100129 

01.18*6 

100195 

01.1358 

100258 

01.2538 

110038 

01.2008 

110096 

01.0194 

1 

C/J 

100130 

01,19*5 

100196 

01.2*55 

100259 

01.1*33 

110039 

01.1*20 

110097 

00.9996 

— 1 

100131 

01.1727 

100199 

01.1697 

100260 

01.1856 

1100*0 

00.9866 

110098 

00.9223 

•^1^ 

o 

o 

10J132 

01 . 1 961 

1  0020r, 

01.2155 

100262 

01.2258 

1100*1 

CI. 1205 

110099 

00.9002 

10013* 

00,9190 

1002C3 

01.225* 

100263 

01.1722 

110042 

01.00*9 

110100 

01.0979 

» 

100135 

01.*l33 

loo?r* 

01.3793 

10026* 

01.2*71 

1100*3 

CI, 36*9 

110101 

00.9796 

a 

^ 

100137 

01.1579 

l002Ch 

01.1**8 

100265 

01.1602 

1100** 

01,12*5 

110103 

00.9939 

■ 

> 

> 

100138 

00.9978 

100207 

01.21*7 

100266 

01.1263 

1100*5 

CI, 0170 

11010* 

01.0992 

3> 

100139 

01.1*65 

100208 

01.2056 

100267 

01.167* 

1100*6 

01.1661 

110105 

01.1463 

in 

1001*0 

01.068* 

100209 

01.25*2 

100268  ■ 

01.1*6* 

1100*7 

CO. 95*8 

110107 

01.4089 

? 

-;        100U2 

01.0S07 

100210 

31.*76C 

100269 

01.2031 

1100*8 

01.0785 

110108 

00.9371 

J- 

r— 

1001*3 

00.9699 

100211 

01.2135 

100270 

00.9200 

1100*9 

00.9293 

110109 

00.9993 

> 

1or)|** 

01.0*)2 

100212 

01.1953 

100271 

01.3228 

110050 

CI. 0159 

110111 

01.0036 

03 

1001*5 

01.17*3 

100213 

01.29*f; 

100273 

00.9313 

110051 

00.9303 

110112 

00.9104 

■-' 

r^ 

too  1*6 

01.0252 

10021* 

01.3202 

10)2  75 

01.1385 

110052 

CO. 8925 

110113 

00.9945 

1 

m 

1001*7 

01.0235 

100217 

01.097* 

100276 

01.1359 

11005* 

01.1916 

11011* 

01.0676 

1001*9 

01.1565 

10021=1 

01.1291 

100277 

01.1266 

110055 

00.9523 

110115 

01.3482 

100150 

01.2*85 

100219 

01.2090 

noooi 

01.0982 

110056 

00,92*3 

110117 

00.9312 

mitf:  r.»SF 

•ITX    INOEXFS 

on  NOT  iNcmae  oischapcfs 

FROM   PPS 

-EXEMPT   UNITS. 
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INCIUOF    CASFS    PECEIVEO    \H 

HCFA   CENTRAL    HFFICE    THROUGH    OECE»'BFR    1987, 
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' 
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YEAR  1987 
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PROVIOER  CASE  NIX 

PROVIDER 

CASE  MIX 

PROVIDER 

CASE  MIX 

PROVIOER 

CASE  NIX 

PROVIOER  CASE  MIX 

i 

110118 

00.9642 

110181 

01.0279 

130012 

00.9400 

140017 

01.2285 

140080 

01.5732 

1101?0 

00.9532 

II01A3 

01.1343 

130013 

01.1343 

140018 

01.2681 

140091 

01.0982 

i  

110121 

00.9503 

110184 

01.0573 

130014 

01.2152 

140019 

00.9243 

140082 

01.1787 

i 

110172 

01.1644 

110185 

01.0893 

130015 

01.0156 

140023 

01.0892 

140083 

01.1139 

110123 

01.0167 

110186 

01.0533 

130016 

00.9392 

140024 

00.9936 

140084 

01.1623 

\ 

lt012« 

01.0008 

110187 

01.0700 

130017 

01.0619 

140025 

CI. 0931 

140085 

01.2177 

110125 

01.0888 

110188 

01.2218 

130018 

01.2485 

.140026 

01.1195 

140086 

01.1159 

7 

110127 

00. 9964 

110189 

00.9858 

130019 

01.0783 

140027 

01.1285 

140087 

01.1632 

1 

110128 

01.1231 

110190 

01.1040 

130021 

00.9237 

140029 

01.2124 

140088 

01.4702 

[ 

110129 

01.3083 

110191 

01.1519 

130022 

01.0860 

140030 

01.3105 

140089 

01.0988 

m- 

■ 

110130 

00.9304 

11019? 

01.2119 

130024 

01.2029 

140031 

01.0653 

140090 

01.2797 

s 

110131 

00.9975 

11019") 

01.0395 

130025 

01.0024 

140Q32 

01.1397 

140091 

01.3164 

4 

110132 

00.9827 

110194 

00.9875 

130026 

01.0651 

140033 

01.1153 

140093 

01.1233 

f 

110133 

00.9$53 

11019S 

00.9759 

130027 

00.9156 

140034 

01.0673 

140094 

01.0997 

f 

110134 

00.8692 

110196 

01.6054 

130028 

01.1862 

140035 

01.0616 

140095 

01.2163 

'" 

110135 

00.9971 

110198 

01.1880 

130029 

01.1050 

140036 

CI. 0734 

140097 

01.0625 

< 

110136 

01.0588 

1 1 0200 

01.4246 

130030 

00.9498 

140037 

01.0268 

140098 

01.1555 

g. 

110140 

00.9338 

110201 

01.1434 

130031 

01.1294 

140038 

01.1689 

140099 

01.1439 

? 

110141 

00.9353 

110702 

00.9467 

130032 

00.8992 

140039 

00.9723 

140100 

01.0826 

110142 

01.1179 

110703 

00.9386 

130034 

00.8984 

140040 

01.1570 

140101 

01.0643 

z 

110143 

01.1116 

170001 

01.4294 

130035 

01.0522 

140041 

01.0650 

140102 

01.0093 

9 

110144 

01.1448 

120007 

01.0788 

130036 

01.1656 

140042 

00.9536 

140103 

01.1250      * 

§ 

110146 

00.8695 

1 70003 

01.0916 

130037 

01.0685 

140043 

CI. 1395 

140104 

01.1103 

110149 

00.9657 

120004 

01.2341 

130038 

00.8909 

140045 

01.0258 

140105 

01.1767 

•*. 

110190 

01.0873 

170005 

01.1467 

130039 

01.1041 

140046 

01.0877 

140107 

00.9401 

*< 

110151 

01.0013 

170006 

01.1358 

130040 

00.9910 

140047 

CI. 0516 

140108 

01.1680 

110152 

00.9766 

170007 

01.4409 

130043 

01.0193 

140048 

01.1209 

140109 

00.9739 

110153 

01.0138 

170008 

01.1240 

130044 

00.9793 

140049 

01.2590 

140110 

01.1434 

110154 

00.9627 

120009 

00.9694 

130045 

00.9587 

140051 

CI. 1961 

140111 

01.04C6 

^ 

110155 

00.9688 

170010 

01.4540 

130048 

00.9978 

140052 

01.2324 

140112 

01.1216 

s 

110156 

00.8606 

120011 

01.2881 

130049 

01.2155 

140053 

01.4878 

140113 

01.4060 

^ 

110157 

01.1446 

170017 

01.0964 

130051 

01.0395 

1400S4 

01.2741 

140114 

01.1166 

110158 

01.0647 

170014 

01.1279 

130054 

00.9275 

140055 

00.9339 

140115 

01.0426 

s 

110161 

01.2236 

120015 

00.9661 

130056 

00.9552 

140058 

01.0648 

140116 

01.2263 

8 

110162 

00.8804 

170016 

00.9721 

130057 

00.9910 

140059 

01.0351 

140117 

01.1930 

V  ' 

110163 

01.2076 

1 7001 8 

00.8676 

140001 

01.1443 

140061 

01.0379 

140118 

01.3512 

•B 

110164 

01.2150 

170019 

01.0616 

140002 

01.2213 

140062 

CI. 1655 

140119 

01.4619 

a 

110165 

01.1376 

170021 

00.9709 

140003 

00.9833 

140063 

01.1659 

140120 

01.1117 

•8 

110166 

01.2114 

170027 

01.4688 

140004 

01.0500 

140064 

01.1649 

140121 

01.1284 

B 

110168 

01.2705 

170074 

01.2270 

140005 

00.8971 

140065 

CI. 2106 

140122 

01.2203 

8> 

110169 

00.7240 

130001 

01.0460 

140007 

01.1663 

140066 

01.0691 

140123 

01.1228 

90 

110170 

00.8895 

1 30007 

01.2577 

140008 

01.2484 

140067 

01.4604 

140124 

01.0266 

1 

— 

110171 

01.1612 

130003 

01.2155 

140009 

01.0043 

140068 

01.0816 

140125 

01.0925 

t 

• 

110172 

01.0893 

1 30005 

01.2365 

140010 

01.2849 

140069 

01.0628 

140126 

01.4056 

■i 

110174 

00.9124 

130006 

01.5214 

140011 

01.0662 

140070 

01.2688 

140127 

01.1452 

110175 

01.0156 

1 30007 

01.3563 

140012 

01.1812 

140072 

01.1060 

140128 

01.0563 

110176 

01.1058 

1 30008 

00.8905 

140013 

01.2232 

140074 

01.0768 

140129 

01.0161 

110177 

01.1653 

130009 

00.9198 

140014 

01.0651 

1400^5 

01.2608 

140130 

01.1520 

110178 

00.9663 

130010 

00.9854 

140015 

01.1312 

140077 

00.9536 

140131 

01.1751 

110179 

01.1200 

130011 

01.2367 

140016 

01.0193 

140079 

01.1499 

140132 

01.2962 

note:  case 

NIX  INDEXES 

on  NOT  INCIIIOE  DISCHARGES 

FRON  PPS 

-EXENPT  UNITS 

• 

t    CASE 

NIX  INDEXES 

INCLUOF  CASES  RECEIVED  IN 

HCFA  CENTRAL  OFFICE  THROUGH  OECEHBcR  1987. 
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TABLF    3C    ! 
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YEAR   1987 
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P«nVIDFR    CASE    Mix 

OROVIOFW 

CASr    MIX 

PROVIDER 

CASE    MIX 

PROVIDER 

CASE    MIX 

PROVIDER   CASE    HIX 

1*0133 

01.2178 

140190 

01.0024 

140253 

01.1489 

150032 

01,5920 

150088 

01.1013 

M.)13* 

01.2070 

140101 

01.1585 

140258 

01,2554 

150033 

01,3411 

150089 

01,1924 

Mons 

-)1.1315 

14019? 

01.103l» 

140261 

0l.l21fl 

150034 

01,0742 

150090 

01.2393 

140136 

01.0301 

140193 

00.9773 

140271 

00.9765 

150035 

01,1538 

150091 

01.0882 

, 

140137 

01.0907 

14C197 

01.26%2 

140273 

00.9756 

150036 

01.0254 

150092 

01,0637 

14013« 

01.1575 

14C199 

01.0491 

140275 

01,0954 

150037 

01,1215 

150094 

00.9894 

? 

140139 

01.0741 

i40?on 

01.244f. 

140276 

01,9199 

150038 

01,1470 

150095 

01.0604 

140140 

01.0770 

14070? 

01.  W?^ 

140280 

01,1229 

150039 

01,0122 

150096 

01,0179 

x* 

140141 

01.0152 

140?n3 

01.077* 

140231 

01,3770 

150042 

01,1435 

150097 

01,0653 

s 

140142 

Ol.i320 

140204 

01.2199 

140285 

CI. 0711 

150043 

01,0900 

150098 

01.0922 

5 

14C143 

01.0914 

140205 

01 .0964 

143296 

01.1514 

150044 

01,1327 

150099 

01.1239 

14>>144 

01.0506 

140206 

01.059P 

140233 

01.3542 

150045 

01,1432 

150100 

01.3237 

14ni4«> 

01.1377 

140207 

01.1730 

140299 

01.2306 

150046 

CI, 3073 

150101 

01.0493 

l4ryl4A 

00.9613 

140?0H 

01.3256 

140290 

01,1747 

1500*7 

01,3347 

150102 

01.0168 

140147 

01.0593 

140209 

01.2713 

140291 

01.1877 

150048 

01,1544 

150103 

00,9945 

"^ 

140148 

01.3613 

140710 

01.0263 

140292 

01.1473 

150049 

CI, 0016 

150104 

01.1014 

140150 

'il.2434 

140211 

01.1253 

140293 

CI, 0132 

150050 

01,1435 

150105 

01.0889 

14-ilSl 

01.2305 

14021? 

01.0591 

140294 

01.0809 

150051 

CI, 1888 

150105 

01.0565 

g 

140 IS? 

01.J44S 

140213 

01.1334 

140295 

01,2258 

150052 

01,0391 

150109 

01.2202 

5* 

140154 

01.1194 

140215 

01.0594 

140297 

01,2131 

150053 

00,9925 

150110 

00.9483 

2 

MniS-i 

01.0952 

140216 

00,9340 

143299 

01,2779 

150054 

01,0335 

150111 

01.0953 

p 

14J1S6 

01.2.)76 

140717 

01.1771 

150001 

CI, 1035 

150055 

CI, 4351 

150112 

01.1442 

8 

14f)l'>7 

01.0127 

14021P 

01.0360 

150002 

01,1521 

150057 

01,9946 

150113 

01.0797 

1401S8 

01,2107 

140219 

01.1853 

150003 

01,3329 

150059 

01,3990 

150114 

01.0350 

"^ 

140IS9 

01.1293 

1402;'0 

01.0H5C 

150034 

01,2104 

150059 

01.0875 

150115 

01.1935 

1 

o. 

14C»lhO 

01.2189 

140  27  3 

01.352? 

150005 

01.1375 

150050 

01.0770 

150122 

01.0695 

140161 

01.0234 

140774 

Dl.2601 

150036 

01.2039 

150051 

01.1099 

150123 

00.9745 

«< 

140162 

01.165) 

140776 

00.9779 

150C37 

01.0925 

150052 

01.0095 

150124 

01.1389 

i 

14^164 

•  1.1  ?25 

140228 

01.4006 

150009 

01,2052 

150053 

01.1312 

150125 

01.2990 

I4016S 

00.9V81 

140779 

01.C532 

15 0009 

01,1939 

150054 

CI. 0529 

150125 

01,5357 

140166 

01.1455 

140730 

00.95H? 

150010 

01,0591 

150055 

01.1453 

150127 

01,1053 

!3 

14J167 

01.0724 

140731 

01.1375 

150011 

01.1630 

150055 

CI. 0937 

150128 

01,1132 

14016a 

01.060S 

14073? 

D1.C1I4 

150012 

01,2942 

150067 

01,0397 

150129 

01,1015 

M 

1  4  J 1  70 

01.3317 

140733 

01.4406 

150013 

CI. 0115 

150069 

CI. 1219 

150130 

01,1838 

> 

14  )171 

00.9827 

140734 

01.1577 

150014 

01.1527 

150070 

CI. 1906 

150132 

01.3074 

.^^ 

14017? 

01,3285 

140735 

00.9110 

153015 

CI.  1391 

150071 

CI. 1354 

150133 

01.1493 

? 

14(1173 

.00.9641 

140736 

00.9650 

150017 

01.4723 

150072 

CI. 2101 

150134 

01.1452 

14)174 

01,2311 

140739 

01.3533 

150319 

01.159.9 

150073 

CI, 0941 

150135 

00.7826 

I 

14.-; I  76 

01.1204 

140  74  0 

01.1614 

150019 

01.1946 

150074 

Cl-,3075 

150135 

01,2039 

14ol77 

01 .1250 

140741 

00.68^3 

1 50020 

01.0513 

150075 

01,1645 

160001 

01.1569 

140179 

01.22JI 

140747 

J1.7445 

150021 

01,3993 

150076 

01,0558 

160002 

01,3103 

pa 

141,180 

01.? 166 

140743 

01.1194 

150022 

01,0595 

150077 

Cl,1412 

160003 

01,0385 

S. 

140181 

01.1051 

14074  5 

01.0056 

150023 

01,2065 

150078 

01,0417 

160004 

.01,1572 

ID 

CD 

140 18? 

01.2519 

14074  6 

01.C592 

1500^4 

01,1046 

150079 

01,0473 

150005 

01.2094 

14  )184 

»1.0914 

14074  7 

00.9fl4^ 

150025 

01,3530 

150091 

01,0273 

160007 

01,0601 

UOIH"! 

)1.1773 

14074P 

01.1535 

150026 

01,1875 

150092 

CI, 2978 

160008 

01,1466 

14  )186 

01.1065 

14r7*9 

0C.e249 

150027 

01,0591 

150083 

CO, 8570 

160009 

01.1155 

141187 

01.23*0 

140  2^0 

01.185* 

150029 

01,1816 

150094 

CI. 5520 

160012 

01,0777 

14ul8'i 

00.9879 

140251 

01.1940 

150030 

01.149? 

150085 

00.9347 

160013 

01,2796 

14)189 

J1.09V2 

1402S7 

01.2111 

150031 

01.0375 

150086 

01,1073 

150014 

01.0655 

M 

notf:   CASr 

-^IX    IMOCXFS 

on  >jnT  iNOinnc  oisoha^'CES 

F'OH   PPS" 

■EXPMPT   UNITS. 
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:   CASF 

MX    IMOFXtS 

INCI  IIOF    C4SF3    TFCf  IVEO    H 

HCFA   CENTRAL    OFFICE    THROtJCH    DECEMBER    1987. 
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PROVIDER 

CASE  MIX 

PROVIOFR 

CASE  MIX 

PROVIDER 

CASE  MIX 

PROVIOFP 

CASF  MIX 

PROVIOEfl 

CASE  MIX 

160016 

01.1978 

160070 

01.0162 

160130 

01.1518 

170036 

CO. 9759 

1 70095 

01.0851 

160018 

01.0095 

160071 

01.2069 

160131 

01.1274 

170037 

01.1261   « 

170097 

00.9992 

160020 

01.0738 

160072 

01.0761 

160132 

01.2152 

170038 

CI. 0240 

1 70098 

01.0839 

160021 

01.0806 

160073 

00.9429 

160133 

01.1207 

170039 

01.0522 

170099 

01.1408 

160023 

01.1424 

160074 

01.0058 

160134 

00.9506 

170040 

01.3302 

170100 

00.8390 

160024 

01.1704 

160075 

01.0397 

160135 

00.9327 

170041 

CI. 0331 

170101 

01.0531 

160025 

01.4779 

160076 

00.9950 

160133 

01.0830 

170043 

01.0760 

170102 

00.9804 

160026 

01.1056 

160077 

01.0164 

160140 

01.0264 

170044 

CI. 0985 

170103 

01.1821 

160027 

01.1435 

160079 

01.2220 

160141 

00.9501 

170045 

CI. 0586 

170104 

01.2651 

160028 

01.1680 

160080 

01.0974 

160142 

01.1551 

170046 

00.9754 

170105 

01.0340 

160029 

01.2460 

160081 

01.1238 

160143 

01.0050 

170049 

CI. 1659 

170106 

00,9744 

160030 

01.2271 

1600B2 

01.4421 

160145 

01.0889 

170050 

00.9612 

170108 

01.0732 

160031 

01.0878 

160083 

01.3841 

160146 

01.2783 

170051 

01.0020 

170109 

01.0616 

160032 

01.0533 

160085 

01.2102 

160147 

01.3036 

170052 

01.0042 

170110 

00.9300 

160033 

01.2338 

160086 

00.9927 

160151 

01.1083 

170053 

01.0196 

170112 

00.9461' 

160034 

01.0292 

160088 

00.9995 

160152 

01.0554 

170054 

01.0736 

170113 

01.0702 

16003« 

01.0766 

160089 

01.1373 

160153 

01.4123 

170055 

01.0310 

170114 

01.1110 

160036 

01.1412 

160090 

01.0610 

170001 

01.1392 

170056 

00.9937 

170115 

01.0570 

160037 

01.0938 

160091 

01.2600 

170002 

01.1779 

170057 

01.9014 

170116 

01.1431 

160038 

01.1844 

160092 

01.0212 

170003 

01.0951 

170059 

01.0021 

170117 

01.0233 

160039 

01. 0362 

160093 

00.9844 

170004 

01.0654 

170060 

CI. 0035 

170119 

00.9034 

160040 

01.2284 

160094 

01.1299 

170005 

00.9633 

170061 

CI. 1373 

170120 

01.1532 

160041 

01.1113 

1 60095 

01.1105 

170006 

01.1765 

170052 

C0.9449 

170121 

00.8208 

160043 

01.0641 

160097 

01.1342 

170007 

01.1331 

170063 

00.9656 

170122 

61.5973 

160044 

01.2262 

1 60098 

01.1005 

170008 

00.9730 

170064 

01.0463 

170123 

01.3552 

160045 

01.3902 

1 60099 

01.0503 

170009 

01.1424 

170066 

CO. 9221 

170124 

01.0073 

160046 

01.0223 

160101 

01.1100 

170010 

01.0969 

170067 

00.9615 

170125 

00.9236 

16004  7 

01.2250 

1601C2 

01.2827 

170011 

01.1549 

170069 

CI. 1602 

170126 

00.9465 

160048 

01.0700 

160103 

00.9353 

170012 

01.3544 

170069 

CI. 0019 

170128 

01.0349 

160049 

00.9843 

160104 

01.C733 

170013 

01.2767 

170070 

00.9599 

170130 

01.4044 

160050 

01.0888 

160106 

01.2112 

170014 

01.0847 

170072 

CO. 9376 

170131 

01,1493 

160051 

01.1140 

1601C7 

01.0840 

170015 

01.0461 

170073 

CI. 1366 

170133 

01.2273 

160052 

01.1197 

16QI08 

01.1604 

170016 

01.4459 

170074 

01.1060. 

170134 

01.0345 

160053 

01.1324 

160109 

01.1111 

170017 

01.1031 

1700  75 

00.8976 

170137 

01.1406 

160054 

01.0523 

160110 

01.3429 

170018 

01.0538 

170076 

CI. 0751 

170138 

01.1488 

160055 

01.0513 

160111 

01.1250 

170019 

01.1944 

170077 

CO. 9167 

170139 

01.0071 

160056 

01.0051 

160117 

01.2411 

170020 

01.1921 

170079 

CO. 9190 

170140 

01.0199 

160057 

01.1540 

160113 

01.02RC 

170021 

01.0047 

170090 

00.9968 

170142 

01.1831 

160056 

01.4790 

160114 

01 .0032 

170022 

01.1614 

170091 

CI. 0147 

170143 

01.1405 

160059 

01.2116 

160115 

01.0815 

170023 

01.2909 

170082 

00.9023 

170144 

01.310<| 

160060 

01.0600 

160116 

01.1214 

170024 

00.9768 

170094 

00.9716 

170145 

01.0993 

160061 

01.0357 

160117 

01.2623 

170025 

01.2032 

170095 

CO. 9999 

170146 

01.2473 

160062 

01.0382 

160118 

01.1078 

170026 

01.0422 

170036 

01.3975 

170147 

01.1966 

160063 

01.2046 

160119 

00.8833 

170027 

01.1599 

170037 

01.2709 

170148 

01.1973 

160064 

01.2106 

160120 

01.0346 

170030 

00.9730 

170098 

CI. 0114 

170150 

01.0769 

160065 

01.0863 

160122 

01.0785 

170031 

01.0097 

170099 

CO. 9512 

170151 

01.0012 

160066 

01.1032 

160123 

01.1187 

170032 

01.0469 

170090 

CO. 9470 

170152 

00.9321 

160067 

01.1475 

160124 

01.1299 

170033 

01.1491 

170092 

01.0148 

170159 

00.9371 

160068 

01.0798 

160126 

01.1096 

170034 

00.9630 

170093 

00.9750 

170160 

00.9079 

160069 

01.3087 

160129 

01.0225 

170035 

00.9747 

170094 

00.9988 

170154 

01.2253 
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PRQVIOEK  CASE  NIX 

PROVIOFR 

CASE  NIX 

PROVIDER 

CASE  HIX 

PROVIDER 

CASE  HIX 

PROVIDER 

CASE  HIX 

^ 

170166 

01.0272 

180049 

01.1312 

180122 

00.9794 

190046 

01.2807 

190130 

00.9413 

170168 

01.0S31 

180046 

00.9896 

180123 

01.1377 

190047 

01.0391 

190131 

01.0627 

170170 

01.1313 

1 8004  7 

00.9976 

180124 

01.2322 

190048 

01.0523 

190132 

01.1131 

Vc  170171 

01.0907 

180048 

01.1070 

130129 

00.9403 

190049 

01.0190 

190133 

01.0674 

170172 

03.9632 

180049 

01.1093 

180126 

01.0670 

190090 

00.9327 

190134 

00.8520 

170173 

00.9697 

1 80090 

01.1326 

180127 

01.1100 

190093 

01.1507 

190135 

01.3417 

3? 

170174 

00.9096 

180091 

01.2097 

190128 

01.0337 

190054 

01.2506 

190136 

00.9735 

170175 

01.1179 

180093 

00.9916 

130129 

00.9329 

190058 

00.9783 

190137 

00.9530 

• 

170176 

01.2)17 

180094 

01.0779 

130130 

01.1940 

190059 

01.0217 

190138 

00.7590 

9 

170178 

01.0394 

I  80099 

01.0198 

180132 

01.1012 

190060 

01.1948 

190139 

01.0651 

^ 

IHOOOI 

01.1279 

1 80096 

01.1089 

180133 

01.0872 

190064 

01.2379 

190140 

00.9782 

P 

•^'  laooo? 

00.9994 

1 80098 

00.8648 

180134 

01.1814 

190069 

01.3648 

190141 

01.0094 

M. 

1 M0004 

01.1026 

180099 

00.9282 

130136 

01.1826 

190067 

01.0407 

190142 

00.9575 

& 

• 

'■:  IROOO^ 

01.0)19 

1 80060 

00.9013 

180137 

01.2418 

*  190071 

00.9886 

190144 

01.1039 

^ 

1H0006 

00.8979 

180062 

00.9087 

130138 

01.1444 

190073 

00.8558 

190145 

00.9394 

^^ 

1«0007 

01.2192 

180063 

00.9392 

190001 

00.9664 

190079 

01.1835 

190146 

01.3413 

< 

1A0009 

01.0999 

1 80064 

01.0932 

190002 

01.3799 

190077 

01.0363 

190147 

00.8930 

2. 

lAOOlO 

01.4362 

18006S 

00.9794 

190003 

01.1713 

190078 

01.0381 

190148 

00.8702 

s 

lAoon 

00.9977 

1 80066 

01.0100 

190004 

01.1367 

190079 

01.0734 

190149 

01.0628 

1A001? 

01.1349 

180067 

01.3871 

190009 

01.1231 

190081 

00.9421 

190151 

01.1182 

z 

lAoon 

01,1787 

1 80069 

00.9778 

190006 

01.0994 

190083 

00.9198 

190152 

01.1262 

p 

1A0014 

01.3939 

180070 

00.9798 

190007 

01.0033 

190086 

01.1033 

190155 

00.9724 

§ 

IrtOOl^ 

01.0990 

180072 

01.1101 

190008 

01.3309 

190088 

01.0287 

190156 

00.9192 

100016 

01.1698 

180079 

00.9472 

190009 

01.0749 

190089 

01.1229 

190157 

00.9299 

-<* 

1H0017 

01.1821 

180078 

00.9441 

190010 

01.0919 

190090 

01.0442 

190198 

01.0664 

5 

18001R 

01.1472 

180079 

00.9611 

190011 

01.0613 

190092 

01.1712 

190160 

01.0260       • 

51 

1AJ019 

01.0968 

1 800fi0 

01.0916 

190012 

01.0576 

190095 

00.9306 

190161 

01.0909 

^ 

1R00?0 

00.9711 

180081 

01.1912 

190013 

01.1222 

190098 

01^2213 

190162 

01.1993 

180021 

03.9493 

180089 

01.2194 

190014 

00.9799 

190099 

01.0264 

190163 

00.9662 

i 

1800^3 

00.8496 

180087 

01.0621 

190019 

01.1551 

190101 

00.9902 

190164 

01.0749 

li)00?4 

00.9811 

180088 

01.3997 

190017 

01.1199 

190102 

01.2540 

190165 

01.0029 

.^ 

1 800?S 

01.1066 

180092 

01.0619 

190018 

01.2162 

190103 

00.8708 

190166 

00.9469 

1 80026 

01.0292 

180093 

01.2168 

190019 

01.2493 

190106 

00.9784 

190167 

01.1370 

)-> 

180027 

01.0471 

1 80094 

00.9621 

190020 

01.0973 

190109 

01.0322 

190169 

00.9763 

180028 

00.9262 

1  8009«i 

01.0697 

190023 

00.9203 

19011C 

00.9962 

190170 

00.9836 

180029 

11. 091  a 

1  8009«» 

00.9613 

190029 

01.1223 

190111 

01.3070 

190173 

01.2117 

180030 

01.0043 

-   180100 

01.1470 

190026 

01.2400 

190112 

01.1942 

190175 

01.1471 

180031 

01.0189 

iRoiri 

01.1116 

190027 

01.2289 

190113 

01.1330 

190176 

01.3689 

Vrf 

180032 

00.8996 

1H0102 

01.1934 

190029 

01.0569 

190114 

CI. 0002 

190177 

01.0952 

s 

1800  43 

01.0911 

180103 

01.4192 

190033 

00.9191 

190119 

CI. 2133 

190178 

00.9533 

5 

180034 

01.0067 

180104 

01.2941 

190034 

01.1377 

190116 

01.1012 

190179 

01.0337 

I 

18003% 

OI.22H4 

180109 

00.8467 

190039 

01.2494 

190117 

01.0317 

190180 

01.0651 

1 80»36 

01.0309 

180106 

00.8388 

190036 

01.4143 

190118 

CO. 9944 

190182 

01.0292 

f 

180037 

01.1369 

180108 

00.8729 

190037 

01.0234 

190119 

01.0287 

190183 

01.0367 

■■ 

1 80038 

01.1167 

180119 

00.9809 

190039 

01.3379 

190120 

00.9130 

190184 

00.9068 

180040 

01.9703 

180116 

01.1878 

190040 

01.2967 

190122 

CI. 1234 

190185 

01.1603 

180041 

01.0071 

180117 

00.9669 

190041 

01.3148 

190124 

01.2156 

190186 

00.9378 

1H0042 

01.0196 

180118 

00.9777 

190043 

01.0333 

190125 

01.1947 

190187 

01.0476 

180043 

01.0049 

180120 

00.9307 

190044 

01.0066 

190127 

01.0978 

190188 

00.9801 

180044 

01.0039 

180121 

00.966« 

190049 

01.1656 

190128 

01.0214 

.   190189 

01.1092 

M 

NniF:  C4SF 

•♦U  I.>IOFX^S 

on  NHT  INCMIOF  DISCHARGES 

FROM  P»S 

'^%'iHPJ   UNITS. 

1 

1  CASF 

MIX  IiJOEXfS 

INCLUOF  CA^FS  RfcCElVEO  11 
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PROVIDER 

CASE  HIX 

PROVIDER 

CASE  HIX 

PROVIDER 

CASE  NIX 

PROVIDER 

CASE  MIX 

PROVIDER 

CASE  HIX 

190190 

01.0932 

200044 

01.1439 

210045 

01.0214 

220049 

01.1535 

220110 

01.7737 

190191 

01.1659 

200047 

01.1539 

210046 

01.0371 

220050 

01.0432 

220111 

01.1280 

190193 

01.1775 

200049 

00.9376 

210047 

01.0389 

220051 

01.2118 

220114 

01.0567 

190194 

01.0507 

?00050 

01.1108 

210048 

01.1243 

220052 

01.1780 

220115 

01.2122 

190195 

01.0335 

200051 

01.0466 

210049 

01.2009 

220053 

01.1587 

220116 

01.5893 

190196 

00.9640 

?0005? 

01.0571 

210050 

00.9394 

220055 

01.1602 

220117 

01.0423 

190197 

01.2023 

200055 

01.0480 

210051 

01.1876 

220057 

01.1594 

220118 

01.7081 

190198 

01.0714 

20006? 

01.0597 

210054 

01.1138 

220058 

01.0538 

220119 

01.2064 

190199 

01.4111 

200063 

01.2289 

210055 

01.1490 

220060 

01.1198 

220120 

01.0502 

190200 

01.1315 

200066 

01.1398 

210056 

01.2826 

220061 

01.2052  * 

220121 

01.0523 

190201 

01.1618 

210001. 

01.2444 

210057 

01.2063 

220062 

00.8900 

220123 

01.0105 

190202 

01.1552 

210007 

01.5577 

210058 

01.8141 

220063 

01.0987 

220124 

02.9401 

190203 

01.3314 

710003 

01.1887 

210059 

01.1268 

220064 

01.1343 

220126 

01.1706 

190204 

01.1323^ 

210004 

01.1968 

220001 

01.1901 

220065 

01.1172 

220128 

01.1380 

190205 

01.2195 

210005 

01.2146 

220002 

01.2977 

220066 

01.2284 

220129 

01.1562 

190206 

01.2712 

710006 

01.0608 

220003 

01.0034 

220067 

01.1938 

220131 

01.0441 

1 90207 

01.1038 

210007 

01.3981 

220004 

01.1517 

220068 

00.6884 

220133 

00.8410 

200001 

01.2212 

210008 

01.1804 

220005 

01.1241 

220070 

01.1357 

220135 

01.1115 

200002 

01.0380 

210009 

01.3531 

220006 

01.1821 

220071 

61.6001 

220153 

01.0223 

200003 

01.0112 

210010 

01.1198 

220008 

01.1775 

220072 

01.1161 

220154 

01.0168 

200005 

00.8878 

210011 

01.1937 

220009 

01.1174 

220073 

01.1658 

220156 

01.1388 

200006 

01.1431 

210012 

01.2122 

220010 

01.1378 

2?0074 

01.0921 

220162 

01.0584 

200007 

01.0200 

210013 

01.1986 

220011 

01.1981 

220075 

00.7483 

220163 

01.7818 

200008 

01.2152 

210015 

01.1899 

220012 

01.2145 

220076 

01.1598 

220171 

01.3542 

200009 

01.5572 

710016 

01.4136 

220015 

01.1687 

220077 

01.4461 

230001 

01.1657 

200012 

01.0593 

210017 

01.0533 

220016 

01.1549 

220079 

01.1392 

230002 

01.1522 

200013 

01.1776 

71001 R 

01.2268 

220017 

01.1883 

220080 

01.1078 

230003 

01.1401 

200015 

01.2242 

210019 

01.3141 

220019 

01.1168 

220081 

01.0386 

230004 

01.4759 

200016 

01.0293 

210021 

01.1613 

220020 

01.1419 

220082 

01.1531 

230005 

01.1287 

200017 

01.1781 

71007? 

01.2202 

220021 

01.1430 

220083 

01.1527 

230006 

01.0227 

200018 

01.1237 

210023 

01.1839 

220022 

01.0598 

220084 

01.1856 

230007 

01.0293 

200019 

01.2250 

710074 

01.1955 

220023 

01.1646 

220086 

CI. 4755 

230011 

01.0335 

200020 

01.1006 

210025 

01.1186 

220024 

01.1555 

2200S7 

00.9233 

230012 

01.0949 

200021 

01.1310 

710026 

01.1580 

220025 

01.1160 

220088 

01.3699 

230013 

01.1966 

200023 

00.9560 

710077 

01.1628 

220026 

01.2141 

220089 

01.1998 

230014 

01.0686 

200024 

01.1545 

71007A 

01.0780 

220028 

01.2078 

220090 

01.1086 

230015 

01.1111 

200025 

01.1953 

710029 

01.2900 

220029 

01.1202 

220092 

01.1663 

230017 

01.3410 

200026 

01.0065 

210030 

01.0161 

220030 

01.0962 

220094 

01.1322 

230019 

01.2142 

200027 

01.0625 

210031 

01.5240 

220031 

01.4815 

220095 

01.1053 

230020 

01.2084 

200028 

01.0551 

710037 

01.0583 

220033 

01.1749 

220097 

01.0975 

230021 

01.2013 

200031 

01.1491 

710033 

01.1224 

220034 

01.0803 

220095 

01.1569 

230022 

01.2157 

200032 

01.2427 

210034 

01.1407 

220035 

01.0833 

220099 

01.0S94 

230023 

01.0315 

200033 

01.3727 

210035 

01.1041 

220036 

01.3639 

220100 

01.2386 

230024 

01.3629 

200034 

01.1787 

710036 

01.1848 

220038 

01.1270 

220101 

01.2035 

230027 

01.0802 

200037 

01.1098 

710037 

01.1845 

220040 

01.1205 

220102 

01.0790 

230029 

01.2264 

200038 

01.0196 

710038 

01.1823 

220041 

01.1198 

220104 

01.1038 

230030 

01.2521 

200039 

01.2510 

710039 

01.1330 

220042 

01.1019 

220105 

01.1132 

230031 

01.2430 

200040 

01.0711 

210040 

01.2533 

220045 

01.1742 

220106 

01.1156 

230032 

01.6063 

200041 

01.1100 

710043 

01.1424 

220046 

01.2759 

220107 

01.0510 

230034 

01.0514 

200043 

00.8364 

210044 

01.1854 

220048 

01.1217 

220108 

01.0722 

.   230035 

01.1452 

8 

o 

8 


k 

to 


s 

a. 

t 


NOTEI    CASE   HIX    INDEXES    00   NOT    INCIUOE    DISCHARGES   FROM   PPS-EXEHPT   UNITS. 

X    CASE   HIX    INDEXES    INCLUDF   CASES   RECEIVED    IN   HCFA   CENTRAL    OFFICE    THROUGH   DECEH8ER    1987. 


TAW.F    »C.  i 

HtlSPlTU    CASF    H!«    INOFXFS    FOR   DISCHARGES      QCCURfflNC    IN 

■ 
FEDERAL   FISCAL 

YEAR    1987 

PACE           11    OF   2* 

P«aVfOER   CASE    MIX 

PRnVfOFfl 

CASE   HIX 

PROVIDER 

CASE   HIX 

PROVIDER 

CASE   HIX 

PROVIDER   CASE    HIX 

1                                                2)00% 

01.2153 

210101 

01.08*6 

230159 

01.1855 

230215 

00.9795 

2*0036 

01.2*85 

?^i>017 

01.0*69 

210102 

01.1775 

230161 

00.8651 

230236 

01.2306 

2*0037 

01.1102 

2^00M 

01.5267 

210101 

01.0679 

230162 

00.9253 

230237 

01.1*36 

2*0038 

01.3806 

1                                                   2%0019 

01. 236a 

2101 C* 

01.3556 

230163 

00.93** 

230239 

01.0735 

2*00*0 

01.1171 

i                                                   ?3004l> 

01.1962 

210105 

01.3716 

230165 

01.*S33 

2302*1 

01.0735 

2*00*1 

01.198* 

2 )004 1 

Ol.tlOO 

710106 

01.0862 

230167 

01.1780 

2302** 

01.1753 

2*00*3 

01.1871 

.      2^00«2 

01.1176 

21C107 

01.0085 

230169 

01.1517 

230253 

01.0522 

2*00** 

01.1099 

7 

21004) 

0(1.831* 

2iniOfl 

01.1735 
01.1*58 

230171 

01.11*6 

23025* 

01.1765 

2*00*5 

01.0938 

I- 

!                                         •  .    2100*6 

01.5121 

230110 

230172 

01.1795 

230256 

01.070* 

2*00*6 

01.269* 

3 

2300*7 

01.1117 

230111 

00.9810 

230173 

01.1195 

230257 

01.0508 

2*00*7 

01.2702 

e. 

2100S1 

00.9537 

210111 

00.9256 

23017* 

01.1297 

230259 

01.0923 

2*00*8 

01.2*03 

X 

21ft053 

61.137* 

.      21011* 

00.939  7 

230175 

00.9158 

23026* 

01.1022 

2*00*9 

01.9199 

& 

i                                                2300^4 

01.129* 

210115 

01.0199 

230176 

01.0999 

230265 

01.0552 

2*0050 

01.1329 

£ 

i                                                210055 

01.0*B5 

210116 

00.9298 

230178 

01.0957 

230266 

01.1209 

2*0051 

00.9618 

S 

1                                                  210056 

00.96B1 

210117 

01.6*16 

230179 

00.928* 

230269 

01.1*33 

2*0052 

01.20*1 

•.^ 

1                                                  210057 

00.9*«5 

21011P 

01.2069 

230180 

01.08*2 

230270 

01.1109 

2*0053 

01.3511 

< 

210058 

01.0533 

2101 IP 

01.0222 

230181 

01.1*97 

230273 

01.2113 

2*0055 

01.1597 

2- 

!                                                  210059 

ai.167U 

210120 

01.0599 

23019* 

01.1222 

230275 

01.0*15 

2*0056 

01.3171 

h 

210060 

dl.l250 

210121 

01.4*66 

230186 

01.0922 

230276 

CO. 9*21 

2*0057 

01.5720 

2^o6h? 

00.9962 

210122 

01.2072 

230185 

01.0505 

230277 

C1.13B7 

2*0058 

00.9879 

z 

2100^1 

tl.UlA 

21f121 

00.9*92 

230189 

00.9611 

2*0001 

01.3*81 

2*0059 

01.0929 

W 

j                                                210065 

1)1.1927 

21012* 

01 .0*69 

210190 

01.1321 

2*0002 

Cl.*903 

2*0061 

01.5098 

5i 

219066 

01.1661 

210125 

01.2978 

230191 

00.9009 

2*0003 

01.1052 

2*0062 

01.1923 

8 

210d67 

00.8971 

210127 

01.6182 

230193 

01.1560 

2*000* 

01.3068 

2*0063 

01.306* 

2100lbA 

'>I.2I** 

21012P 

01.2782 

23019* 

01.10*9 

2*0005 

CO. 9929 

2*006* 

01.1872 

3" 

210^69 

0I.'>767 

210129 

01.6*95 

230195 

01.2262 

2*0006 

CI. 1506 

2*0069 

00.996* 

1 

210070 

')1.2«93 

210110 

01.3192 

230197 

01.0863 

2*0007 

01.0925 

2*0066 

01.2369 

210071 

00.750* 

210112 

01.1933 

230199 

01.0703 

2*0008 

01.0*83 

2*0069 

01.0991 

^ 

210072 

01.1116 

230111 

01.0981 

230201 

01.0235 

2*0009 

OX, 125* 

2*0071 

01.11*9 

S 

j                                               210075 

01.2000 

21011* 

31.095F 

230203 

00.7816 

2*0010 

01.839* 

2*0072 

01.0393 

«< 

!5 

210076 

01.1971 

210115 

01.1*77 

23025* 

01.23*9 

2*0011 

01.0*28 

.2*0073 

01.0082 

210077 

01.6579 

210117 

01 .056C 

233205 

01.1631 

-  2*0013 

01.2636 

2*007* 

01.0396 

;21O07ff 

01.0552 

21011H 

00.885? 

230207 

01.1055 

2*001* 

01.0922 

2*0075 

01.1612 

JS 

2100110 

01.1662 

2101*0 

01.0300 

230208 

01.3399 

2*0016 

01.2938 

2*0076 

01.1*17 

i 

0 

2100MI 

01.0*15 

2101*1 

01.3*1* 

230211 

00.9361 

2*0017 

01.1782 

2*0077 

01.0077 

{                                               710042 

01 . 1 *66 

2101*7 

J1.1289 

230212 

01.0955 

2*0018 

01.1727 

2*0078 

01.32** 

1 

210011* 

01.0*62 

7101*1 

01.23H* 

230213 

01.0105 

2*0019 

01.3600 

2*0079 

01.0998 

2KiOII5 
2100^6 

01.12^3 

2101** 

01.12*1 

230216 

01.2*50 

2*0020 

01.1*67 

2*0080 

01.22*8 

61.0229 

7301*5 

01.1*32 

230217 

01.1000 

2*0021 

01.0292 

2*00«1 

01.2759 

210QM7 

0t.lt6* 

2101*6 

01.1350 

230219 

00.9231 

2*0022 

01.1263 

2*0082 

01.281* 

2 

2106A9 

rtl.2151 

2iri*7 

01.1751 

230221 

01.20*7 

2*0023 

01.0632 

2*0083 

01.1397 

1                                             2100*0 

(!i  1.3590 

2101*9 

01.0958 

230222 

01.1928 

2*002* 

01.1350 

2*008* 

01.2696 

i                                             2100f2 

^1.1*16 

210150 

01.*773 

230223 

01.1910 

2*0029 

01.1368 

2*0085 

00.9117 

!                                2ioon 

1^1.15)6 

21P151 

01.282* 

23022* 

01.0383 

2*0026 

01.3077 

2*0086 

01.0890 

n 

i                                               21p0*5 

Tl.Oll* 

210151 

01.13)2 

230225 

01.1259 

2*002  7 

01.0*8* 

2*0087 

01.1769 

XOO^ft 

01.0419 

2iri5* 

00.9956 

230227 

01.1816 

2*0028 

01.1137 

2*0088 

01.3692 

210097 

01.19>5 

210155 

00.95«(5 

230225 

01.1636 

2*0029 

01.0893 

2*0089 

01.0036 

2100^d 

01.1^51 

21fi1S6 

01.*5*9 

230230 

01.2921 

2*0030 

01.3229 

2*0090 

01.0209 

210099 

01.1 »9a 

2iri^7 

01.1721 

230211 

00.9580 

2*0031 

CI. 0239 

2*0091 

01.0053 

210100 

01.1200 

21015fi 

00.9921 

230232 

01.0305 

2*0033 

00.9552 

2*0093 

01.2903 

hA 

notf:  tk<n- 

MIt    IMOEXfS 

on   WIT    1»*r.MI0F    OISCHARf.ES 

FROi   PPS 

-EX'^MPT   l^ 

IITS. 

1 

I    CASF 

'iit  imFXES 

ISCIUOF    CA5FS    KFCEIVFO    IS 

HCF4   CENTRAL    OFFK 
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PROVIDER  CASE  MIX 

PROVIOFR  CASE  MIX 

PROVIDER 

CASE  MIX 

PROVIDER 

CASE  MIX 

PROVIDER  CASE  MIX 

2«00«4 

01.0634 

740190    00.9880 

250016 

00.8592 

250077 

00.9000 

290138 

00.9957 

2«0096 

01.0619 

2401«2    01.0418 

250017 

00.8834 

250078 

01.2146 

290139 

00.9243 

240097 

01.1072 

240193    01.0407 

250018 

01.0278 

250079 

00.8504 

250140 

00.8795 

240096 

00.9870 

240194    00.9808 

250019 

01.1459 

250081 

01.1258 

260001 

01.3949 

240099 

01.1206 

240199    00.9911 

250020 

00.9712 

250092 

01.0867 

260002 

01.1804 

240100 

01.1902 

240196    00.9645 

250021 

00.9072 

250083 

00.8711 

260003 

00.9909 

9 

240101 

01.0374 

240197    01.0913 

250023 

00.9039 

250084 

01.1045 

260004 

01.0625 

240102 

00.9913 

740198    01.1541 

250024 

00.9343 

250085 

00.9775 

260005 

01.1730 

W 

240103 

01.0380 

740160    01.0295 

250025 

00.9799 

250086 

01.0071 

260006 

01.1886 

9 

240104 

01.1942 

740161    01.0207 

250026 

00.8942 

25008B 

01.044^ 

260007 

01.1536 

** 

240109 

00.9704 

740167    01.0972 

250027 

00.9468 

250089 

00.9908 

260008 

01.1523 

g 

240106 

01.2391 

740163    01.0693 

250029 

00.8362 

250091 

00.9345 

260009 

01.1440 

B* 

240)07 

01.0413 

240169    00.9919 

250030 

00.9042 

250093 

01.1172 

260010 

01.1470 

& 

240108 

00.9948 

240166    01.1362 

250031 

01.0569 

253094 

01.1391 

260011 

01.2182 

s 

240109 

01.0440 

240167    00.9637 

250032 

01.1514 

250095 

01.0?84 

260012 

00.9298 

'^  ■ 

2401 10 

01.1910 

740169    00.9215 

250033 

00.8711 

250096 

01.0998 

260013 

01.0761 

< 

240111 

01.0733 

740170    01.0995 

250034 

01.3115 

250097 

01.0919 

260014 

01.3879 

O 

2401 12 

01.0439 

740171    01.0536 

250035 

00.9098 

250098 

00.8965 

260015 

01.0355 

h 

240114 

00.9947 

240177  ,  01.0337 

2500)6 

00.9625 

250099 

01.0798 

'260016 

01.1681 

240115 

01.2080 

740173    01.0175 

250037 

00.9473 

250130 

01.1582 

260017 

01.2199 

f 

2401 16 

00.9967 

740179    00.9461 

250038 

00.9187 

290101 

00.9903 

260018 

01.0176 

P 

240117 

01.1238 

740176    01.0254 

250039 

00.9265 

250102 

01.3484 

260019 

00.9993 

§ 

240119 

00.9608 

740177    00.9937 

290040 

01.0651 

290104 

01.1651 

260020 

01.3682 

240119 

00.9033 

240179    01.0252 

250042 

01.0429 

250105 

00.8783 

260021 

01.2485 

">• 

240171 

00.9913 

740180    01.0592 

290943 

00.8622 

250107 

00.9271 

260022 

01.2925 

1 

240122 

01.0833 

740183    01.0986 

250044 

00.9963 

250109 

00.8989 

260023 

01.2155 

240123 

01.0914 

740184    01.0043 

250045 

01.0517 

250110 

00.9351 

260024 

01.0902 

240124 

01.0499 

740187    01.185W 

250046 

00.9673 

250111 

00.8<»15 

260025 

01.1937 

f 

2401 2S 

01.0640 

740197    00.9669 

290047 

00. 3865 

290112 

00.9334 

260026 

01.0832 

2401 71 

01.0767 

740193    01.0353 

250048 

01.2867 

290113 

00.9412 

260027 

01.3119 

24t)l?» 

01.1107 

740196    01.3540 

250049 

00.9166 

250114 

00.8961 

260029 

01.1345 

5:8 

240129 

01.0497* 

740700    00.9229 

250050 

01.1575 

250117 

00.9503 

260030 

01.1556 

2401 30 

01.0129 

740701    00.9493 

290051 

00.8607 

290118 

01.0503 

260031 

01.3607 

! 

240131 

01.2713 

740209    00.8520 

250057 

01.0367 

250119 

CO. 9296 

260032 

01.4286 

240132 

01.2103 

740706    00.8389 

250058 

01.0769 

250120 

01.0549 

260033 

01.1944 

240133 

01.1146 

740707    01.1687 

250059 

01.0046 

290121 

00.9142 

260034 

01.0420 

1  ■ 

240134 

01.0982 

740210    01.2466 

250060 

00.8303 

250122 

01.0625 

260035 

00.9601 

2%0I39 

00.6973 

790001    01.3868 

250061 

00.9949 

250123 

01.1221 

260036 

01.0563 

240136 

01.0996 

290007    00.8672 

250062 

01.0417 

250124 

CO. 8959 

260037 

01.1867 

8 

24013t 

01.0917 

790003    00.8808 

250063 

00.9095 

250^29 

01.0473 

260039 

01.1152 

2. 

240138 

00.99R4 

790004    01.2991 

250065 

01.0204 

250126 

00.9995 

260040 

01.3118 

90 

240139 

01.0710 

790009    01.0037 

250066 

00.9068 

250127 

00.8609 

260041 

01.0333 

• 

240140 

00.9239 

290006    00.9925 

250067 

01.0346 

250128 

01.0167 

260042 

01.0943 

8 

240141 

01.0036 

790007    01.0308 

250068 

00.8632 

250129 

01.0309 

260044 

01.0542 

240142 

01.1371 

790O0A    00.8653 

250069 

01.1057 

250131 

01.0001 

260047 

01.1950 

2*0143 

00.9869 

7900P9    01.0920 

250071 

01.0125 

250132 

00.9  708 

260049 

01.1316 

240U4 

01.0096 

790010    01.0093 

250072 

01.1241 

250133 

00.8600 

260049 

00.9515 

240149 

00.9393 

790017    00.9275 

250073 

00.9199 

250134 

01.0714 

260050 

01.0232 

240146 

01.0113  . 

790014    01.0011 

250075 

00.9465 

250136 

CO. 9966 

260051 

01.0988 

240148 

00.9971 

790019    01.0179 

250076 

00.8962 

250137 

00.8679 

260052 

01.1471 

NOTEt  CASE 

HIX  INOEXES 

on  NOT  INCI  HOE  DISCHARGES 
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-EXEMPT  UNITS. 

t    CASE 

NIX  INDEXES 

INCLUDE  CASES  RECEIVED  IN 
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i 
I 

TABLF   3C    t    HfTSPITAL   CASF    Mtx"  f NOFXFS   FOR   DISCHARGES      OCCURRING    IN   FEOERAt   FISCAL   TEAR   1987 


PAGE 


13  OF  24 


PROVIDER 

2M0S% 
7A0056 
"  260057 
7M)958 
2fi0099 
2A00M 
'2600A2 
2lbOO«3 
2M)064 
^AOOAS 
.2ft0066 
260067 
2600A8 
'2M0T0 
?6O073 
>600  7« 
260077 
2600 7R 
24^0079 
2600«0 
260aAl 
260082 
>600rt^ 
2ftOORS 
2 600 86 
2 600 AS 
260089 
2A0090 
260091 
260092 
260093 
260094 
2A0ft9% 
76n096 
260097 
260100 
260102 
260103 
260104 
2601 OS 
JJ60107 
2^0108 
260109 
760110 
>60rTll 
260112 
260113 
'260ITS 


CASg  Six 

01.1046 
01.1897 
ai.0623 
01.1919 
01.0S25 
0I.US3 
00.99f38 
01.0746 

01 . L3ea 

01.1209 
01.2261 
01.3462 
01.0642 
01.0341 
01.7000 
01.0206 
01 .0061 
01.1199 
01.2020 
01.0994 
01.09R6 
01 .2042 
01 .  36)5 
01.1540 
01.1128 
01.2421 
00,9973 
01.1773 
01 .  0556 
01.2212 
01.3971 
00.99188 
01.1269 
01 . 1  i3.6 
01.1715 
01.2721 
01.1573 
01.1^8 
01.0A32 
Ol.lTfci 
01.3(klf^ 
01.6309 
ai .  2|9l0 
01.5034 
01.0029 
01.3942 
01.04  72 
01.2506 
tVl  .1227 
01.13>| 


'WjmnoE* 

,>60I16 
26«11B 
260119 
2iM»120 
>6dl21 
2(6012? 
260123 
260127 
260128 
260129 
260131 
2601 3* 
260137 
260138 
26014I 
260142 
2Abl4  3 
2,60146 
260 1*7 
2601*8 
2601«5« 
26C1«)9 
260160 
2601 62 
260163 
260164 
260,165 
26A166 
260171 
26A172 
260173 
260'1 75 
260176 
2liftl77 
260178 
260179 
260180 
?60,1B2 

26018  3 
260186 
260188 
2601 89 
2jM119.n 
260191 
2,60192 
260193 
260195 

26019  7 
260198 
260200 


CASE  NIX 

01.1407 

01.2057 

0U2261 

01.1249 

01.0811 

01.0505 

00.9963 

01.0533 

01.0536 

01.1568 

01.2384 

01.1091 

01.1855 

01.5515 

01 .661 2 

01.23f)4 

01.3976 

00.8949 

00.9950 

00.9376 

01.1908 

01.0121 

01.1645 

01.2246 

01.1148 

01.0540 

00.9445 

01.1643 

00.7159 

01.0544 

01.1427 

01.1521 

01.2185 

01.2390 

01.2542 

01.3370 

01.3371 

01.0794 

01.2253 

01.0955 

01.1728 

01.0403 

01 . 1392 

01.1496 

00.8116 

01.1737 

01.0405 

01.1166 

01.1133 

01.0671 


PROVlOElk 

270001 

270002 

270003 

270004 

270006 

270007 

270008 

270009 

270011 

270012 

270013 

270014 

270016 

270017 

270013 

270019 

270021 

270023 

270024 

270026 

270027 

270028 

270029 

270030 

270031 

270032 

270033 

270035 

270036 

270039 

270040 

270041 

270042 

270043 

270044 

270046 

270047 

27004S 

270049 

270050 

270051 

2  70052 

270i53 

270055 

270057 

270058 

270059 

270060 

270063 

270067 


C6SE  HIX 

00.9282 

01.0454 

01.1.140 

01.6176 

00.8738 

00.9742 

00.9279 

00.9477 

01.0917 

01.2657 

01.1622 

01.4315 

00.8889 

01.2268 

01.1072 

00.9281 

01.^1059 

01.2556 

01.0169 

00.8521 

01.1198 

01.0215 

00.9637 

00.9309 

00.8413 

01.0838 

00.8950 

01.0110 

01*0234 

01.0454 

01.0774 

00.9829 

00*8921 

00.8493 

01.0091 

00.3745 

00.8992 

01.1125 

01.2570 

01.0121 

01.1129 

00.9201 

00.8202 

00.8059 

01.1734 

01.1244 

00.9891 

00.8618 

00.9178 

00.955H 


PROVIDER 

270068 

270071 

270072 

270073 

270074 

270075 

270076 

270079 

270080 

270081 

270082 

270093 

280001 

280003 

280004 

280005 

280009 

230010 

280011 

280012 

280013 

280014 

230015 

290017 

280018 

280020 

230021 

280022 

280023 

280024 

280025 

230026 

230028 

290029 

280030 

290031 

280032 

290033 

290034 

280035 

280037 

290038 

230039 

230040 

290041 

290042 

290043 

290045 

230046 

2S0047 


CASE  MIX 

00.9139 

00.9651 

00.8712 

01.0630 

00.9209 

00.9009 

00.8780 

00.9639 

01.1187 

00.9923 

00.9210 

01.0290 

01.1096 

01.6159 

01.1134 

01.2758 

01.3131 

01.3345 

01.0367 

01.2258 

01.4003 

01.1159 

01.0483 

01.1470 

01.0220 

01.3479 

01.3276 

01.1324 

01.2555 

00.9059 

01.0553 

00.9761 

00.9666 

01.2303 

01.5079 

01.0344 

01.2036 

01.0225 

01.2686 

00.9957 

01.0994 

01.1880 

01.0118 

01.4507 

01.0607 

01.1200 

01.0703 

01.1996 

01.1407 

01.1299 


PROVIDER 

280048 

280049 

280050 

280051 

280052 

280054 

280055 

280056 

2^1097 

280058 

280060 

280061 

280062 

280064 

280065 

280066 

280068 

280070 

280071 

280073 

280074 

280075 

280076 

280077 

280078 

280079 

280080 

280081 

280082 

280083 

280084 

280085 

280087 

280088 

280089 

280090 

280091 

280092 

280093 

280094 

280097 

280098 

280101 

280102 

280103 

280104 

280105 

280106 

280107 

280108 


CASE  MIX 

01.0292 

01.0849 

01.0022 

01.0418 

01.0784 

01.1902 

01.0141 

01.1036 

01.0670 

01.1449 

01.2649 

01 .2757 

01.1326 

01.0607 

01.2199 

01.1296 

00.9118 

01.0499 

00.9667 

01.0465 

01  a  129 

01.1449 

01.1079 

01 .2693 

01.0679 

00.8912 

01.0180 

01.3289 

00.9599 

01.0392 

01.0196 

01.2722 

01.2979 

01.4769 

01.0000 

00.9648 

01.0815 

00.9309 

00.9094 

00.9849 

01.0039 

00^9849 

01.0697 

01.0611 

01.0166 

01.0074 

01.2030 

01.1514 

01.1144 

01.0529 


MniiF.*  r.ASF  MIX  iNbEXFS  on  not  incmide  discharges  from  pps-exenpt  units. 
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i 

PROVIOEd 

t   CASE    HIX                PROVIOFR 

CASE   HIX 

PROVIDER 

CASE   HIX 

PROVIDER 

CASE  HIX 

PROVIDER  CASE   MIX                    | 

E 

2001 0« 

00.0344                300010 

01.0070 

310041 

01.2000 

010112 

ol.u^4 

320070 

00.842) 

* 

r 

iooiio 

01,0004                360010 

01.1030 

310042 

01 

.0044 

MOID 

01.1941 

320074 

01.1571 

■ 

i . 

200111 

01.1000                300017 

01.1099 

310043 

01 

.1002 

>10110 

01.1041 

020076 

01.0409 

. 

i 

2001 U 

01.0076               300010 
01.0400                300014 

01.2120 

310044 

01 

.1001 

010114 

01.1040 

320077 
330O01 

00.04$2 

:"_ 

2001 IS 

01.1001 

31004S 

01 

.1014 

310110 
010119 

01.1100 

01.1004 

_, . 

f.              200110 
,     ^:              200117 

00.0740                300020 

01.1030 

310047 

01 

.^401 

01.1734 

3)0002 

01*2007 

ri 

01.  2  US                300021 

01.0950 

310040 

01. 

.1H4 

310120 

01.0040 

3)0003 

01*2272 

V 

-               200110 

01.1770               300029 

01.1210 

310044 

01. 

.1004 

OlOtlO 

00.0051 

01.3040 

))0004 

01*1445 

& 

200110 

00.7007                300023 

01.1403 

310000 

01 

.1272 

320001 

lOOO) 

01.4)02 

3 

200122 

00.0000                300024 
00.7007                300020 

01.1022 

3100^1 

01 

.2304 

)20002 

Ol.ltOO 

1)0^06 

01*2)1) 

f» 

200123 

01.1134 

310002 

01 

.1700 

320003 

01.1040 

130007 

01*1017 

Hp 

200001 

01.3731                 300024 

01.1032 

310004 

01 

.2727 

320004 

01. i  40 
01.104) 

030008 
3)0009 

01*1040 

^B 

200002 

00.0101                300032 

00.0302 

310004 

01 

.I27S 

120005 

sSoooo 

01*0445 

M 

200003 

01.0)20               300033 

01.0040 

310067 

01 

.4>74 

01.1702 

0)0010 

01*1191 

m 

240000 

01.1700                300034 
01.0120                310001 

01.3041 

310000 

01 

.0349 

120009 

01*2264 

))O0ll 
0)0012 

01*1)80 

St, 

200000 

01.4097 

310009 

oo. 

.0022 

320010 

01*i270 

01*297) 

? 

200007 

01.3020                310002 

01.4401 

310040 

01 

.1001 

320011 

01*0420 

3)001) 

01*7)01 

200000 

Ol.liOl                310003 

01.1244 

310041 

01 

.1246 

320012 
320013 

00*9904 

))0dl4 

01*1409 

im 

200000 

01.1037                310000 

01.1710 

310042 

00 

.9719 

01*OflO 

))0015 

01*2104 

f 

200010 

Ol.lOOO                310000 

01.120S 

310043 

oi 

.2177 

320014 

00*9244 
01*0351 

))0014 

01*0179 

i 

200011 

01.0317               31000A 

01.2301 

310044 

01. 

.1944 

320016 

))O0l9 

01*0090 

f 

200012 

01.2101                310004 

01.1343 

310047 

01 

.1300 

$20017 

01*2005 

)>oOio 

00*9981 

i 

200013 

00.0740                310010 

01.2004 

310048 

01 

.1539 

320018 

01*20)0 

0)0022 

01*0171 

2000  U 

01.0100                310011 

01.1790 

310049 

01 

.1119 

320019 

01*2584 

1)002) 

01*1810 

.^ 

200010 
2000U 

00.0240                31001 > 

01.2749 

310070 

01 

.2012 

320021 

01*5700 

3)0024 

01*4720 

Jto 

01.0001                310013 

01.2090 

310071 

01 

•  1200 

320022 

01* 24)2 

100029 

))0027 

01*0)7) 

£ 

200010 

00.7720                310014 

01.3434 

310072 

01 

.1039 

320023 

01*1150 

01*1000 

B* 

2000(0 

01.1740                310010 

01.2474 

310073 

01. 

.1074 

320030 

01*0010 

))0020 

01*1402 

* 

.    200020 

00.0102                310016 

01.1479 

310074 

Ol 

.2002 

320031 

00*9)10 

))0024 

01*2)04 

1 

200021 

01*4114               310017 

01.2242 

310070 

01 

ilOOO 

3200)2 
)200J3 

09* 90)0 

))0030 

01*0070 

200022 

01.4040                310010 

01.1009 

310076 

01. 

.2424 

01*0072 

))0033 

01*2410 

«» 

200027 

01.0300               310014 
00.0i20                310020 

01.4479 

310077 

01. 

.5007 
.1^4 

3200)5 
310(^37 

00.9«f0 

))O034 

01*1274 

200029 

01.1497 

310078 

01 

O1.109O 

3)00)0 

01*0052 

1 

200031 

01.0044                310021 

01.17f7 

31OO01 

01 

.142t 

320010 
320044 

01*142) 

))O0)7 

01*0927 

290032 

01.1044                310022 

01.1400 

310003 

01. 

.1202 

01*0000 

))0000 

01*0020 

200033 

01.0074               310024 

01.1916 

310004 

01. 

lioH 

320048 

01*1)05 

oi.oooo 

))O0)9 

01*0200 

^^ 

240034 

00.7040                31002< 

01.0047 

310000 

01. 

320^44 

3)0041 

01*2010 

' 

300001 

01.2iOO                3I0O2O 

01.1434 

310006 

01. 

.1004 

120050 

01.0)11 

))004) 

01*1200 

( 

300002 

01. 0707                310027 
01.4474                3l0O2rt 

01.1490 

310007 

Qi. 

>ioOo 

320056 
120057 

00*9200 
01*1511 

3)0044 

01^1909 

■ 

300003 

01.0009 

31OO00 

01. 

.1)98 

))0045 

01*1720 

300000 

01.22^0               310024 

01.0079 

310090 

01. 

'M 

)i«050 

00.9|f9 
01.0430 

))0046 

01*2404 

5j 

300000 

01.0500                310031 

02.1423 

310041 

01. 

310094 
)20000 

330047 

01.1)71 

' 

300007 

01.0407               310032 

01.1310 

310042 

01. 

.1002 

00.9054 

3)0040 

01*1700 

* 

300000 

01.1244                310033 

01.123A 

310003 

01 

.0000 
.9K0 

3io42 

Cl«0949 

0)0049 
))0090 

01*22)7 

300004 

01.1401                310034 

01.1074 

310094 

01. 

09.8400 

01*0995 

300010 

01.0400                310A3A 

01.1304 

310996 

01. 

.30124 

3^0043 

01.1502 

530052 

01.135^ 

300011 

01.1040                310037 

01.2093 

310100 

01. 

.0049 

310005 

3^0007 

01*1000 

53005) 

01.0400 

300012 

01.1417                )1003A 

01.4090 

310100 

01 

.itOO 

00.9341 

3)0055 

01.2319 

300013 

01.0447                 310034 

01.1733 

310110 

01. 

.1042 

320068 

01.0207 

))0054 

01.2045 

300014 

01.2133                 310O4O 

01.1044 

310(11 

01. 

.1430 

w^y 

QUH90 

*^r 

01«|775 

-- 

NnTES   CASE 

HIX    INDEXES    on   NOT    INCI  ItDE   DISCHARGES 

FROH  PPS 

-EXEHPT  UNITS. 

; 

>   CASE 

NIX    INDEXES    INaUDF    CASFS   RECEIVED    IN 

HCFA  CENTRAL   OFF  ICO 

THROUGH  OECEHOER  1487. 

1 
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PROVIOFR    CASE    MIX 

PRHVIOFR 

CASt    MIX 

PROVIDER 

CASE   MIX 

PROVIDER 

CASE   MIX 

PROVIDER   CASE   MIX 

3^oo«>a 

01.1719 

33013? 

01.0754 

330201 

01.2510 

330265 

01.2011 

330372 

01.1360 

3^0059 

01.3317 

330133 

01.1576 

330202 

01.1250 

330267 

01.1995 

330373 

00.7242 

^ 

3^0061 

01.1776 

330135 

01.1076 

330203 

01.2425 

330268 

01.1462 

330381 

01.0632 

^^c^oh? 

00.9771 

330136 

01.2287 

330204 

01.1484 

330270 

01.7966 

330383 

01.1408 

3)0064 

oi.iaoA 

330140 

01.4423 

330205 

01.0969 

330272 

01.0119 

330365 

01.1112 

3)006S 

01.1619 

130141 

0I.}604 

33020S 

01.1314 

330273 

01.1118 

330386 

01.1240 

? 

3^00A6 

01.1276 

330147 

01.1643 

330209 

01.1604 

330275 

01.1761 

330367 

00.6900 

?300A7 

0|.?1)1 

330144 

01.0074 

330210 

01.0900 

330276 

01.1349 

330369 

01.7278 

3300  7? 

01.2233 

33014a 

01.0244 

330211 

01.1059 

330277 

01.0501 

330390 

01.0997 

3  30073 

01.0960 

330151 

01.0620 

330212 

01.0862 

330279 

01.1924 

330391 

01.9234 

33007* 

01.1330 

330157 

01.196C 

330213 

01.0045 

330281 

00.6104 

330393 

01.4399 

* 

3300  7S 

01.0372 

310153 

01.2338 

330214 

01.9469 

330285 

01.4141 

330394 

01.1790 

B" 

3300  76 

01.1077 

330154 

01.3339 

330215 

01.1287 

330286 

0K1937 

330395 

01.1698 

? 

33007a 

01.2*15 

330155 

01.1727 

330217 

01.0391 

330288 

01.0136 

330396 

01.0296 

) 300 79 

01.1790 

330157 

01.1772 

330213 

01.1394 

330290 

01.4066 

330397 

01.2302 

"^ 

3 3 00 an 

01.0a77 

3301 5« 

01.1843 

330219 

01.2591 

330291 

01.0460 

330398 

01.1064 

< 

3300a2 

01.M4S 

330159 

01.2565 

330221 

01.1476 

330293 

01.0810 

330399 

01.1967 

?• 

3300a4 

00.9759 

330160 

0t.l67? 

330222 

01.1281 

330297 

01.0799 

340001 

01.2063 

IS 

330085 

01.3199 

330161 

01.0580 

330223 

01.0135 

330304 

01.1701 

340002 

01.9402 

3300aA 

11.1255 

33016? 

01.2317 

330224 

01.1461 

330306 

01.2062 

340003 

01.1641 

z 

3300  aa 

01.1675 

330163 

01.0959 

330229 

01.1996 

330307 

01.0814 

340004 

01.3092 

o 

330090 

01.4905 

330164 

01.3097 

330226 

01.1910 

330308 

01.0986 

340009 

01.1946 

§ 

330091 

01.1631 

3301ft5 

01.0874 

330229 

01.1391 

330309 

01.1097 

340006 

01.0416 

3  30092 

01.0199 

330166 

01.0294 

330230 

01.2384 

330314 

01.1394 

340007 

01.1663 

"**• 

■ 

33009* 

01.2367 

330167 

01.3754 

333231 

01.0985 

330315 

01.0963 

340006 

01.0991 

1 

330099 

11.1430 

3301 6R 

01.0514 

330232 

01.1681 

330316 

01.2129 

340009 

00.9010 

330096 

01.0070 

130169 

01.1733 

330233 

01.1661 

330320 

01.0860 

340010 

01.2924 

^ 

.      330097 

01.0919 

330171 

01,2106 

330234 

01.7542 

330327 

00.9407 

340011 

01.0263 

i 

330100 

00.6290 

330174 

00,9797 

330239 

01.1439 

330331 

01.0662 

340012 

01.0996 

' 

330101 

01.4371 

330175 

01.0701 

330236 

CI. 2233 

330332 

01.0940 

340013 

01.1699 

33010? 

01.1374 

330176 

00.9363 

330233 

01.0945 

330333 

01.1310 

340014 

01.3268 

53 

330103 

01.1430 

330177 

01.0525 

330239 

01.1040 

330335 

01.0931 

340019 

01.2397 

330104 

01,1675 

330179 

00.9554 

330240 

01.0723 

330336 

01.0922 

340016 

01.1335 

I-* 

330105 

01.4  37B 

3301  BO 

01.1755 

330241 

01.6095 

330338 

01.1078 

340017 

01.1975 

330107 

01.1594 

330iai 

01.1762 

330242 

01.1942 

330339 

00.8769 

340018 

01.3096 

..^ 

' 3301  OH 

01.1976 

1301R7 

02.0364 

330244 

01.0714 

330340 

01.0558 

340019 

01.1240 

? 

330  no 

00.973? 

33fi1H-^ 

01.2811 

330245 

01.2270 

330345 

00.7427 

340020 

01.1201 

330111 

01.1103 

3301fi4 

01.1625 

330245 

01.1874 

330390 

01.5332 

340021 

01.2340 

a. 

• 

3301  M 

oi.oiia 

3101 fl5 

01.0970 

330247 

00.6420 

330391 

01.0917 

340022 

01.1242 

3311  IS 

oi.nai 

330186 

01.0795 

330249 

01.1697 

330353 

CI. 1284 

340023 

01.1619 

330116 

01.0305 

3301  aw 

01.1283 

330290 

01.1193 

330394 

00.9948 

340024 

01.1491 

90 

33.)ll« 

01.3227 

3101 a9 

00.7221 

330252 

00.8773 

330397 

01.2003 

340029 

01.1208 

B. 

330119 

01.2057 

330191 

01.1636 

330254 

00.9506 

330399 

00.9967 

340026 

00.9607 

S 

3^01 ?0 

oi,5-»a3 

110191 

01.2454 

330296 

01.1167 

330362 

00.7212 

340027 

01.1446 

33.>1?1 

01,0139 

110194 

01.3779 

3)0257 

01.0124 

330363 

00,8117 

340028 

01.2307 

ir,}?? 

01.1  V2 

110195 

01.4432 

330298 

01.1332 

330366 

00.7212 

340030 

01.6962 

330WS 

01.4  343 

110196 

01.1765 

330259 

01.1737 

330367 

00.7212 

340031 

01.1342 

330176 

01.0H.3i 

110197 

01,0957 

330261 

01.1363 

330368 

CO. 7212 

340032 

01.2945 

• 

3V11?7 

01,1 366 

11019a 

01.2056 

333263 

00.9808 

330369 

00.7296 

340034 

01.2949 

3301 7H 

01.1^09 

330199 

01.1112 

330264 

01.0974 

330371 

00.7351 

340035 

01.0967 

^ 

NtlTF:    r.ASf 

ItX    I JOFXFS 

on  NOT  iMcnmE  discharges 

FROM    PPS 

-EXEHPT   UNITS. 

s 

t    CASt- 

* 

MIX    I^OFXES 

MCHJOF    CASFS   RPCFIVED    IN 

HCFA   CENTRAL    OFFICE    THROUGH   DECEMBER    1987. 
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M 

• 

PROVIDFfi 

1  CASE  MIX 

PRPVIOFR 

CASE  MIX 

PRnVIOER 

CASE  MIX' 

PROVIDER 

CASE  MIX 

PROVIDER  CASE  MIX 

8 

• 

3«0036 

01.0502 

340106 

01.0914 

350003 

01.0661 

350065 

CO. 9610 

360053 

01.1542 

3«00)7 

01.2192 

340107 

01.2454 

350004 

01.5783 

350066 

00,9488 

360054 

01.1718 

3400)8 

01.2247 

340109 

01.2274 

350005 

01.1245 

350067 

CO, 8601 

360055 

01.1867 

3«0039 

01.1400 

340111 

01.2112 

350006 

01.1458 

360001 

01,1343 

360056 

01.1373 

340040 

01.5211 

340117 

00.9887 

350007 

00.9516 

360002 

01.1667 

360057 

01.0234 

340041 

01.1826 

340113 

01.7442 

350008 

00,9396 

360003 

01.2515 

360058 

01,1318 

? 

340042 

01.1279 

340114 

01.2381 

350009 

01.1347 

360096 

CI. 4817 

360059 

01,2106 

,       340044 

00.9898 

340115 

01.2955 

350010 

01.1090 

360007 

CO. 9940 

360061 

00,9473 

s 

34004S 

01.0779 

340116 

01.4487 

350011 

01.5513  . 

360008 

01.0947 

360062 

01.3980 

9 

340047 

01.5S09 

340119 

01.1564 

350012 

01.0156 

360009 

01.1789 

360063 

01.0198 

^ 

340049 

00.6656 

340170 

01.097? 

350013 

01.0921 

360010 

CI. 0883 

360064 

01.3131 

ff 

340050 

01.1260 

340171 

01.0018 

350014 

00.9779 

360011 

01.2787 

360065 

01.2142 

B* 

340051 

01.2655 

341)177 

01.0467 

350015 

01.4999 

360012 

01.2330 

360066 

01.1239 

ft 

340052 

00.9643 

340123 

01.1494 

350016 

01.1098 

360013 

CI. 0876 

360067 

01.1091 

3 

■340053 

01.4183 

340174 

01.0251 

350017 

01.1321 

360914 

CI. 1151 

360068 

01.2737 

■*^ 

i 

340054 

01.0212 

340175 

01.3672 

350018 

00,9336 

360015 

01.3381 

360069 

01.0297 

340055 

01.2391 

340176 

01.2079 

350019 

01.3133 

360016 

CI. 2342 

360070 

01.2014 

340060 

01.0907 

340177 

01.1727 

350020 

01.2164 

360017 

01.3628 

360071 

01.2053 

8 

340061 

01.4903 

340129 

01.1185 

350021 

01.0539 

360018 

01.2638 

360072 

01.1401 

340063 

01.1055 

340130 

01.1962 

350023 

00.9741 

360019 

01.1683 

360074 

01.2079 

2 

340064 

31.0527 

340131 

91.2602 

350024 

00.9798 

360020 

01.1350 

360075 

01.2898 

P 

340065 

01.1164 

340137 

01.2263 

350025 

01.0181 

360021 

CI. 1796 

360076 

01.1699 

i 

340067 

00.9853 

340133 

01.1064 

350027 

01.9948 

369022 

01.0908 

360077 

01.2597 

340068 

01.1920 

340135 

01.0097 

350029 

00.8957 

360024 

01.9725 

360078 

01.1536 

*** 

340069 

01.6091 

340136 

01.0671 

350030 

01.1095 

360025 

Cl.li33 

360079 

01.4905 

s 

340070 

01.2439 

340137 

01.0273 

350031 

01.0637 

360026 

CI. 1084 

360080 

01.1619 

Si 

340071 

01.0469 

340138 

01.1914 

350032 

01,1337 

360027 

CI. 3416 

360081 

01.1749 

•< 

■* 

340077 

01.0873 

340141 

01.2684 

350333 

00.9590 

360028 

CI. 1739 

360082 

01.2127 

1 

340073 

01.2372 

340147 

01.1689 

350034 

00,9310 

360029 

01.0877 

360083 

01.0845 

340075 

01.1258 

340143 

01.2887 

350035 

00,8625 

360030 

(1.1931 

360094 

01.2999 

340076 

01.0379 

340144 

01.1444 

350036 

00,9272 

360031 

CI. 1179 

360085 

01.5118 

55 

340079 

00.9589 

340145 

01.1306 

350038 

00,9092 

360032 

CI. 1611 

360086 

01.1208 

3400S0 

01.0192 

340146 

00.9917 

350039 

00,9343 

360034 

01.0370 

360087 

01.1712 

h' 
§ 

340084 

01.0792 

34014  7 

01.1697 

350041 

00,9239 

360035 

01.3543 

360088 

01.0219 

340085 

01.2371 

340148 

01.2334 

350042 

00,9350 

360036 

01.1389 

360089 

01.0665 

340087 

01.0507 

340151 

01.0389 

350043 

01,1549 

360037 

CI. 5128 

360090 

01.1501 

? 

3400A8 

01.1152 

•   340153 

01.9293 

350044 

00,9912 

360038 

C1.2?66 

360091 

01.2323 

340089 

00.9743 

340154 

00.8767 

35004  7 

00,9839 

360039 

CI. 1496 

360092 

01.1298 

■§ 

340090 

01.1231 

340155 

01.3306 

350045 

00,9441 

360040 

CI. 1349 

360093 

01.0624 

s 

o. 

340091 

01.4773 

340156 

00.8952 

350049 

01,0229 

360941 

CI. 1529 

360094 

01.0619 

340093 

01.0483 

340157 

01.2146 

350050 

00,3665 

360042 

01.9742 

360095 

01.1977 

9 

340094 

01.2332 

340158 

01.0685 

350051 

CO. 9754 

360044 

CI. 1665 

360096 

01.0898 

E. 

340096 

01.1034 

340159 

01.0990 

359053 

09,9676 

360045 

CI. 3172 

360098 

01.2144 

o 

CD 

340097 

01.0024 

340160 

01.0725 

350055 

00,5993 

360946 

Cl.0?97 

360099 

01.0847 

340098 

01.4859 

340167 

01.130F 

350056 

00,9394 

360047 

01.0320 

360100 

01.1534 

340099 

01.1424 

340164 

01.1750 

350058 

00.9909 

36004 « 

01.3520 

360101 

01.3400 

340100 

01.1836 

340166 

01.2224 

350060 

09.9513 

360949 

CI. 1159 

360102 

01.1855 

340101 

01.1663 

340167 

00.7978 

350061 

01.0277 

360050 

01.0641 

369103 

01.1887 

340104 

01.0231 

350001 

00.8961 

350063 

00.9545 

360C51 

01.3010 

360104 

00.9907 

340105 

01.2485 

350007 

01.4299 

350064 

00.9623 

360052 

01.3563 

360106 

01.1544 

NOTFt  CASF 

MIX  INDEXES 

on  NOT  INCIIIDE  DISCHARGES 

FROM  PPS 

-EXEMPT  U^ITS. 

' 

•   J  CASF 

NIX  INDEXES 

INaiiOF  CASFS  RECEIVED  I^ 

HCFA  CENTRAL  OFFICE  THROUGH  OECE^'BER  1987. 

i 

1 

TARIF    )C.I    HOSPITAL   CASE    MIX    INDFXFS   FOR    DISCHARGES 


P«nVlDE« 
3^0107 

3A0lt2 
960113 

3A0119 
)M11h 
3A01ia 
3A0119 
3601 >0 
36U171 
3661 ?f 
360123 
3601 2« 
3601 « 
360176 
360127 
3601 2d 
360129 
360130 
364131 
360n2 
360133 
360134 
36013^ 
36rtl 36 
360137 
3601 39 
360  UO 
360U1 
36dl»2 
36014  3 
360144 
36914% 
36qi47 
36014^ 
36dl49 
3601  SO 
3601S1 
3601  S2 
360153 
360154 
^60155 
3601 56 
360159 
360161 
360162 
360163 
363164 


case  HIX 

01.0973 
01.0737 
01.0484 
01.3414 
01.1678 
6l.a090 
01.1528 
01.0342 
01.2246 
01.0685 
00.8620 
01.0753 
01.1558 
01.1276 
01.1836 
01.0832 
01.1751 
00.9856 

dt.io2a 

00.9971 

01.07^2 

01.1111 

01.0827 

01.2542 

01.3180 

01.0809 

00. 9975 

01.3945 

01.0538 

01.0016 

01.2733 

01.0427 

01.1596 

01.1768 

01.2745 

01.1576 

01.1728 

01.0511 

01.1376 

01.1812 

01.2768 

01.6A07 

01.0854 

01.1113 

01.1009 

01.1198 

01.1485 

01. 1076 

01.4040. 

01.0551 


pRnvioF" 

CASE  HIX 

360165 

01.0819 

3601 ^6 

00.9772 

360167 

00.8839 

360168 

00.9969 

360169 

00.9873 

360170 

01.0883 

360 1T1 

01.1081 

360172 

01.1824 

360174 

01.0612 

360175 

31.1141 

360176 

01.1376 

360177 

01.0277 

360178 

01.1176 

360179 

01.1908 

360180 

01.8759 

360184 

01.0995 

360185 

01.1172 

360186 

00.9983 

360187 

01.1723 

360188 

01.1109 

360189 

01.1999 

360192 

01.2234 

360193 

01.1872 

360194 

01.1002 

360195 

01.1449 

360197 

01.0940 

360200 

01.0794 

360203 

01.0977 

360 2C4 

01.0729 

360210 

01.1071 

360211 

01.0826 

360212 

01.2471 

360213 

01.0731 

360218 

01.2194 

360230 

01.2209 

360231 

01.0790 

360232 

01.109) 

3602^4 

91.1440 

360236 

01.0946 

360238 

01.037% 

360239 

01.1472 

360240 

01.2214 

360241 

00.7701 

370001 

01.4890 

370002 

01.0042 

370004 

01.0681 

370005 

00.9332 

370006 

01.1962 

370007 

01.1997 

370008 

01.1741 

ES  accu 

RRING  IN  FE( 

1 

lERAL  FISCAL 

YEAR  1987 

PACE    17  OF 

24 

PROVIDER 

i 

CASE  NIX 

PROVIDER 

CASE  NIX 

PROVIDER  CASE  NIX 

370011 

00.9418 

370077 

01.1186 

370197 

00.9949 

370012 

00. 9300 

370078 

01.36)9 

370198 

01.0102 

370013 

01.3636 

370079 

00.9671 

)70199 

01.1089 

370014 

01.1111 

370080 

01.0323 

)70161 

01.0479 

370019 

01.1114 

370082 

00.9304 

)7016) 

00.9701 

370016 

01.2339 

370083 

01.093) 

)70169 

01.0472 

370017 

00.9914 

370084 

01.0081 

) 701 66 

00.9687 

370018 

01.2093 

370089 

00.9)10 

)70168 

00.8998 

370019 

01.0320 

370086 

01.0668 

)70169 

01.0414 

370020 

01.1438 

370089 

01.2106 

)70170 

01.0)29 

370021 

00.9636 

370090 

00.9099 

)7017l 

01.006% 

370922 

01.1936 

370091 

01.)888 

)70172 

00.9)9) 

370023 

01.1284 

370092 

00.9694 

)70173 

01.1009 

370029 

01.2238 

370093 

01.4477 

370174 

00.627) 

370026 

01.2831 

370094 

01.1617 

370176 

01.10)1 

370028 

01.4690 

370095 

01.0194 

370177 

00.941) 

370029 

01.1440 

370096 

01.1999 

370178 

00.9948 

370030 

01.1010 

370097 

01.2166 

370179 

00.962) 

370032 

01.1891 

370099 

00.9794 

370180 

01.199) 

370033 

01.0974 

370100 

00.9706 

370182 

00.8871 

370034 

01.1193 

370103 

01.0611 

370183 

01.0204 

370039 

01.3831 

370109 

01.8494 

370164 

01.2966 

370036 

00.9819 

370106 

01.2981 

)eoooi 

01.)284 

370037 

01.9233 

370107 

00.974) 

)80002 

01.1996 

370039 

01.0133 

370108 

01.0491 

)8000) 

01.1700 

370039 

01.1280 

370110 

00.9779 

)80004 

01.6)22 

370040 

01.0642 

370112 

00.9798 

)80009 

01.1279 

370041 

01.0164 

370113 

01.0816 

380006 

01.1941 

370042 

00.9000 

370114 

01.4016 

380007 

01.4027 

370043 

00.9127 

370117 

01.06)1 

380008 

01.0672 

370049 

01.0367 

370121 

01.1394 

380009 

01.9264 

370046 

01.0017 

370122 

00.8946 

380010 

01.1620 

3TO047 

01.1084 

37012) 

01.1299 

380011 

01.0806 

370048 

00.9814 

370129 

00.9463 

380013 

01.0747 

370049 

01.1914 

370126 

01.0908 

380014 

01.1921 

370090 

00.9698 

370130 

01.0129 

380017 

01.9291 

370091 

01.0019 

370131 

00.9491 

380018 

01.4690 

370094 

01.1062 

.  370133 

01.0101 

380019 

01.2906 

370096 

01.1972 

370136 

00.9490 

380020 

01.2990 

370097 

01.1994 

3701)8 

00.9421 

380021 

01.1824 

370099 

01.1261 

370139 

01.0964 

380022 

01.1777 

370060 

01.0789 

370140 

00.9943 

380023 

01.2077 

370061 

00.9941 

370141 

01.2766 

380024 

01.1917 

370063 

01.0219 

370144 

01.22)3 

380029 

01.2909 

370064 

00.9998 

370146 

01.0218 

380026 

01.1904 

370069 

01.1861 

370148 

01.2364 

380027 

01.1399 

370069 

01.0369 

370149 

01.1944 

380029 

01.0196 

370071 

00.9223 

370193 

01.0321 

380030 

00.9994 

370072 

00.9393 

370194 

00.9992 

380031 

00.9))4 

370076 

01.1390 

370196 

00.9830 

38003) 

01.4926 

NOTF:    CASF  nix    INOFXES  on  not    INCIIIOE   discharges  FROM  PPS-EXENPT  UNITS. 

:   CASt-   HIX    INDEXES    INCXUDF   CASFS  RECEIVED   IN  HCFA  CENTRAL   OFFICE   THROUGH  DECEMBER   1987. 
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HOSPITAL  CASE  Nfl  INOEXES  FOR  DISCHARQES  OCCURRING  IM  FEDERAL  FISCAL 
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i 

PROVIDER 

CASE  NIX 

PRdVIOFR 

CASE  MIX 

PROVIDER 

CASE  HIX 

PROVIDER 

CASE  MIX 

PROVIDER 

CASE  HIX 

8 

3110039 

01.2367 

^90006 

01.4440 

390099 

01.2671 

390116 

01.2004 

390173 

01.0695 

3A0036 

01.0608 

390007 

01.1298 

390060 

01.1138 

390117 

01.0785 

390174 

01.4714 

3BQ037 

01.1480 

39O00A 

01.1431 

390061 

01.2167 

390118 

01.0339 

390176 

01.1413 

390038 

01.1990 

390009 

01.3039 

390062 

01.1300 

390119 

01.1672 

390177 

00.9203 

380039 

01.2068 

390010 

01.0824 

390063 

01.4308 

390121 

01.1831 

390178 

01.2878 

3110040 

01.0989 

39001 1 

01.1700 

390064 

01.1999 

390122 

01.0769 

390179 

01.1614 

g 

380041 

00.8119 

390017 

01.1964 

390065 

01.1745 

390123 

01.1825 

390180 

01.2095 

380042 

01.0481 

390013 

01.1404 

390066 

01.1752 

390125 

01.1205 

390181 

01.0698 

1 

- 

380043 

00.9691 

390014 

01 .0379 

390067 

01.3635 

390126 

01.1474 

390183 

01.0430 

s 

380044 

01.0084 

390019 

01.0588 

390068 

01.1657 

390127 

01.1101 

390184 

01.0873 

b 

3R004S 

01.1231 

390016 

01.0989 

390069 

01.13/6 

390128 

01.1228 

390185 

01.1447 

8? 

380047 

01.370t 

39001 7 

01.0626 

390070 

01.1330 

390130 

00.9924 

390186 

01.0264 

s* 

, 

380048 

00.9244 

390018 

01.1376 

390071 

01.0924 

390131 

01.1847 

390187 

01,0829 

% 

380050 

01.2029 

390019 

01.0603 

390072 

01.0038 

390132 

CI. 0375 

390188 

01.0860 

380091 

01.2940 

390020 

01.0728 

390073 

01.159^ 

390133 

01.2577 

390189 

01.0611 

■"•^ 

.380092 

01.1621 

390021 

01.0979 

390074 

01.1996 

390135 

01.1609 

390191 

01.1110 

<: 

380099 

01.1884 

390072 

01 . 1402 

390075 

01.1536 

390136 

01.1481 

390192 

01.0360 

:?• 

380096 

00.9823 

39002^ 

01.1399 

390076 

C1.1S33 

390137 

01.0827 

390195 

01.0909 

S 

.380099 

00.9779 

390024 

00.7711 

390077 

01.2001 

390138 

01.2197 

390194 

01.0736 

380060 

01.2649 

390079 

00.8024 

390078 

01.0169 

390139 

01.3619 

390195 

01.3769 

? 

.380061 

01.3883 

390076 

01.2340 

390079 

01.6247 

390142 

01.4170 

390196 

01.1645 

p 

380062 

00.9824 

390077 

01.4029  . 

390090 

01.1580 

390143 

00.9060 

390197 

01.1846 

§ 

380063 

01.1233 

390078 

01.5007 

390081 

01.1979 

390149 

01.0959 

390198 

01.1409 

380064 

01.1623  , 

390029 

01.3896 

390083 

01.1069 

390146 

CI. 1900 

390199 

01.1927 

■■^ 

380069 

01.1632 

390030 

01.0608 

390034 

01.0086 

390147 

01.1264 

390200 

01.0659 

i 

380066 

01.1478 

390031 

01.1199 

390086 

01.0792 

390148 

01.0789 

390201 

01.2137 

380068 

01.0917 

39003? 

01.1695 

390088 

01.2553 

390149 

01.1913 

390203 

01.2272 

<< 

380069 

01.0298 

390034 

01.0699 

390090 

01.484^1 

390150 

01.1367 

390204 

01.1571 

380070 

00.9923 

398039 

01.1587 

390091 

01.0850 

390151 

01.2167 

390205 

01.1269 

\ 

. 

380071 

01.1998 

390036 

01.1714 

390092 

01.6889 

390152 

01.0495 

390206 

01.2020 

^ 

380072 

00.9169 

390037 

01.1764 

390093 

01.0976 

390193 

CI. 1682 

390209 

00.9616 

*\ 

380079 

01.2099 

390039 

01.0739 

390095 

01.1881 

390154 

01.1103 

39021 1 

01.0624 

^ 

380077 

01.0148 

390040 

01.0530 

390096 

01.1704 

390159 

01.2566 

390213 

00.9900 

1 

380078 

01.1261 

390041 

01.1146 

390097 

01.2575 

390156 

OLlilOB 

390215 

01.0977 

380079 

01.1627 

390047 

01.1815 

390098 

01.4766 

390157 

01.1026 

390217 

01.0683 

* 

380081 

00.9439 

39O043 

01.0424 

390100 

01.9131 

390198 

01.2367 

390219 

01.1572 

1 

380082 

01.2098 

390044 

01.3862 

390101 

01.1882 

390199 

01.196<) 

390220 

01.1420 

380083 

0I.14'S8 

390049 

01.2056 

390102 

01.2096 

390160 

01.0966 

390222 

01.1687 

380084 

01.2468 

390046 

01.2994 

390103 

01.0208 

390161 

00.9989 

390223 

01.5710 

1 

380087 

01.0307 

39004  7 

01.3393 

390104 

01.1116 

390162 

01.1798 

390224 

00.9095 

'380088 

01.1918 

39004f« 

01.1133 

390106 

01.9136 

39ai53 

01.1332 

390225 

01.1467 

90 

380089 

01 .2674 

39O049 

01.2667 

390107 

01.1545 

390164 

01.4299 

390226 

01.3976 

E 

380090 

01.2930 

390090 

01.3103 

393108 

01.1990 

390169 

01.0550 

390228 

01.1769 

f 

380091 

01.^413 

390091 

01.8584 

390109 

01.1491 

390166 

01.1329 

390229 

01.2349 

380094 

00.9798 

39O097 

01.0617 

390110 

01.1529 

390167 

01.1246 

390231 

01.2429 

390001 

01.1330 

390094 

01.1376 

390111 

01.6168 

390168 

01.1403 

390232 

01.1185 

390002 

01.1964 

390099 

01.4785 

390112 

01.1033 

390169 

01.1114 

390233 

01.2143 

390003 

01.1130 

390096 

01.1469 

390113 

01.1915 

390170 

01.5721 

390234 

01.1868 

1 

390004 

01.1834 

390097 

01.2054 

390114 

00.9776 

390171 

01.0626 

390235 

01.9192 

390009 

01.0290 

39009R 

01.236« 

390115 

01.1619 

390172 

01.1090 

390236 

01.0877 

NOTES  CASE 

NIX  INOEXES 

on  MOT  INCIIIOE  DISCHARGES  FROM  PPS 

-EXENPT  ir*ITS 

i. 

-  i  --.  -r 

t  CASE 

ft 

NIX  INOEXES 

INCLUOF  CASFS  RECEIVED 

I-^  MCFA  CENTRAL  OFFICE  THROUGH  DECEMBER  1987. 

■E  »   ■  .:   ■  r  ■-;■  ■ 

HflSPITH    CASP 

nit    INOFff S   FEB   PI 

C45E   WX 

PRflvinFK 

CASI-  MIX 

.    •3«»o?»7 

0l.4l))7 

.4>jnoi  7 

00.9317 

•  v%«»o?%ft 

00.^492 

^2001  ft 

01.407P 

/  ..S«»0?*? 

oi.iiai 

4^if>01  9 

01.1143 

3«»0?*4 

00.900  7 

4^20020 

01.1284 

a902*s 

01.2197 

470O7? 

01.0145 

V»f)?*h 

01.1271 

- 4>0023 

01.1574 

.3902*7 

01.0452 

420076 

01.63PP 

1[907*«» 

ai.091>> 

♦20027 

01.1237 

^902^2 

0O.H43S 

42002R 

00.9935 

J9a?v. 

oi.^aha: 

4>ri029 

02.1404 

190^Sft 

01.1477 

^ 70030 

01.0617 

396?4^ 

ouiraa 

470O31 

00.9287 

S907<SI 

01.59fli7 

47fl032 

00.9602 

3902,62 

01.231^ 

420033 

01.1802 

390Aft3 

01  ,29'i4 

4  20035 

00.6418 

va?^ 

'>1.19.9% 

•  7fin36 

01.1466 

3902M> 

01.1794 

,4>0037 

11.1756 

390267 

11.12*1 

4>003« 

01.C345 

39026d 

01.12^ 

470039 

01.0875' 

390270 

01.1270 

420040 

01.2119 

V*it>f? 

oi.^a673 

47jf»042 

01.0616 

39D27S 

00,77>7 

420043 

01.1312 

390^76 

OO.S4?p 

4.2P044 

01.1049 

410001 

01.1S27 

47004 H 

01.0061 

410002 

01.3«2S 

42fi049 

01.0504 

41 0004 

01.2J5S 

42ft0S0 

00.9237 

A 100 OS 

11.2667 

4200'>1 

01.4075 

.410OO6. 

01.2.>33 

470053 

01.0526 

410007 

01,36^1 

47(i0'4 

01.0699 

4>eA/>R 

oi.o/kOa 

4^«0*.S 

01,0303 

410009 

01.1923 

4200S6 

01.1502 

4;i00l4 

oo,wio 

4700*;  7 

0K09ir 

4100.11 

-M.l  w« 

47^059 

01.1061 

4J0bl2 

01 . 3414 

4 200 61 

ai.0V42 

♦lOfm 

0I.JJ42: 

420067 

01.0676 

*1j0,'»J  4 

011.1224 

42b064 

01,0.523 

4:iOfltl6 

01.0? J  6 

426f>65 

01.1967 

4J0S.U 

-H.070i> 

.  42C066 

00.9592 

4?0OO2. 

0I.20A6 

4>6o67 

01.094« 

420003 

01.1166 

42A06A 

01.1673 

4^bO04 

M.'iV*^ 

42Ah69 

01.0045 

4.2WWS 

01.06\3 

47fl070 

01.1591 

4.2jaOQA- 

01.1.162 

420071 

01.2008 

42000  7 

01.  3^1. 3 

♦70072 

00.8713 

4^ono9 

01,2013 

470073 

01.1689 

4?jC>ftlf> 

W.027S 

470074 

00.9919 

470011 

01.0713 

420075 

00.9987 

470014 

(VI.  0721 

♦70076 

00.9641 

4700 IS 

Ol.lIM 

47007P 

01.3464 

42^016 

oi.2iflpb 

470079 

01.3133 

PROVIDER 

C*Se  MIX 

420080 

01.1801 

♦20081 

00*9638 

420082 

01.18.79 

♦20083 

01.1567 

420084 

00.7977 

420095 

01.1758 

420086 

01.1T52 

420097 

01.3286 

420038 

01.1322 

♦200a9 

01.1986 

430004 

01.0S77 

430005 

01.1767 

430007 

01.0026 

430008 

01.1675 

♦30009 

01.1204 

♦30010 

01.0716 

430011 

01.2984 

430012 

01.2801 

430013 

01.1177 

430014 

0^Kt»55 

430015 

0U0696 

430016 

01.2519 

430017 

Ol.l4r87 

430018 

00.9329 

430020 

00.9694 

430022 

00.8745 

430023 

00.9735 

430024 

01.0023 

430025 

00.9959 

♦30026 

0O.9|b84 

430027 

0U5034 

430028 

00.9800 

430029 

00.9413 

430030 

01.1495 

430031 

00.9424 

430033 

01.1053 

430034 

01.0415 

430036 

01.0516 

43W37 

00,  91996 

430038 

01.0762 

430039 

0O.95i50 

430040 

00.9663 

430041 

00.9544 

♦30042 

00. 9623 

430043 

01.0658 

♦300 4^ 

00,9124 

430047 

01.0640 

430048 

04.0701 

430049 

00.9170 

430051 

00,9412 

L    FISCAL 

YEAR    1987 

PACE          19  OF 

24 

PROVIDER 

CASE   MIX 

PROVIDER 

CASE   HIX 

430054 

CO. 9251 

♦40034 

01.1900 

430056 

00.9001 

♦40035 

01.0659 

430057 

00.9660 

440038 

00.9595 

430060 

00.9459 

44'0039 

01.4142 

430062 

00.8811 

440040 

00.9046 

430054 

00.9717 

440041 

00.9022 

430065 

00.9345 

♦♦06^6 

01,0909 

430066 

00.9676 

♦♦0047 

00. 9^70 

430072 

01.0560 

440048 

01.3009 

430073 

oi.os^i 

440049 

01.3299 

430076 

01.0597 

440050 

Ol.O^^^ 

430077 

01.2^15 

440051 

00.9941 

♦30079 

01.0221 

440092 

00.8782 

430090 

00.8632 

440053 

01.1666 

430081 

00. 9^51 

♦40054 

00.9483 

430082 

00.9111 

^♦«K)95 

01.0313 

430093 

00.8409 

♦♦0096 

00.9271 

430084 

00.8352 

440057 

00.9428 

430085 

00.9421 

440058 

01.0539 

430086 

00,9089 

440059 

01.0949 

430087 

00,8594 

440060 

01.0789 

430088 

01,0068 

440061 

01.1318 

440001 

01,0313 

440063 

01.1327 

440002 

01,333^ 

440064 

00.9280 

440003 

01,0881 

440069 

01.0909 

440005 

00,9986 

440067 

00.9936 

440006 

01,1716 

4^0068 

01,0639 

440007 

00.9780 

440069 

01.1132 

440008 

00.9867 

♦40070 

00.9232 

440009 

00.9839 

440071 

01,1390 

440010 

01.0144 

440072 

01,0872 

440011 

CI. 1406 

440073 

01,1619 

440012 

01.1716 

♦40074 

00,9023 

440014 

00.9522 

♦♦0078 

00,9164 

440015 

01.4696 

♦♦0079 

00.64^6 

440016 

00,9961 

♦♦0081 

01,1036 

440017 

01,3015 

♦♦0082 

01,6228 

440018 

01.1328 

♦♦0083 

00. 90^9 

440019 

01,3746^ 

4^0084 

01.0636 

440020 

00,9968 

♦♦0087 

00.8833 

440022 

01,1141 

440090 

00 .9965 

440023 

00,9215 

440091 

01.3100 

440024 

01.0993 

440095 

00.9595 

440025 

01.0770 

440100 

00,9312 

440026 

01.1655 

♦♦0102 

01,0^26 

♦40029 

01,1429 

440103 

01,0697 

4^0030 

01,0521 

♦40104 

01.3062 

440031 

01,0010 

♦♦0109 

00,872V 

440032 

CO.  9706 

♦40109 

01,0636 

440033 

01.0239. 

4^01 10 

01,0270 

NIITFt    CASF   t*IX    ISOFXeS   00   MOT    iNfl  IIDE    DISCHARGES   FROM   Pf»S-EXEMPT   UNITS. 

.   :    CASF   'IK    IHOfXES    INdHnf   r.ASFS   RECEIVED   IN  MCFA   CFNTPAL   OFFICE    THROUGH   DECEMBER    1987. 


I 


lABiF   )(    t 

HOSPITAL  CASF    NIV    INOFXF}  FOR   DISCHARGES     OCCURRING   IM  FEDERAL  PIKAL  YfAR  I9«7 

PACE          20  OF   24 

1 

PROVIDER   C*S€   MIX 

PROVIDER 

CASE    MIX 

PROVIDER 

CASE  MU 

PROVIDER 

CASE   MIX 

PROVIDER  CASE   MIX 

i 

.   '               MOlll 

01.1106 

♦♦018? 

00.8967 

♦500^5 

01,1920 

♦90111 

01.2599 

♦50178 

00,966V 

t    V  ' 

% 

«*011» 

01.0286 

♦♦018-) 

01.1927 

♦50046 

01.2511 

♦501 U 

01.1901 

♦50179 

01 .O70^ 

-^v 

i 

«40li« 

Ol.O^lS 

♦♦018^ 

Ol.lOO^ 

450047 

01.1251 

♦$eii3 

01.0991 

♦50161 

00.9476 

i 

♦401 IS 

01.0786 

♦♦0185 

01.0040 

♦90048 

01.034V 

♦90115 

01.0793 

♦50162 

00.92i^ 

> 

♦♦0117 

00.8711 

♦♦0186 

00.9959 

450050 

01.0301 

♦9^11* 

01.218^ 

♦60183 

01.1373 

£ 

♦♦0120 

Oi.1802 

♦♦0187 

00.9359 

450051 

01.5729 

♦5»118 

01.2381 

♦5Q16^ 

01.3599 

^A 

♦♦0121 

01. lU^ 

♦♦0189 

91.2731 

450052 

01.1202 

♦>«119 

01.2U7 

450185 

00.9982 

1 

♦♦012% 

01.2073 

♦♦0191 

01.07^5 

450053 

01.0325 

♦50121 

01.2098 

♦50187 

01.3206 

h 

♦♦0128 

00.9183 

♦♦0192 

01.0190 

450054 

01. ♦ua 

450122 

00.9558 

450188 

00.9766 
01.1969 

1 

♦♦0190 

01. 09^^ 

♦♦019) 

00.9812 

450055 

01. 15^4 

450123 

01.1527 

450190 

» 

♦♦01 «1 

01.0362 

♦♦019^ 

01.0^92 

450056 

01.3567 

450124 

01.^2t7 

♦50191 

01.2267 

i 

♦♦0192 

00.9701 

♦♦0196 

00.9760 

450057 

01. 1610 

♦991?« 

01.1510 

♦50192 

01.0523 

4 

♦♦om 

01.3069 

♦♦0197 

01.2371 

450058 

01.32^6 

♦WJ27 

00.9970 

♦50193 

02.0699 

i 

♦♦01 3^ 

01.077^ 

♦♦0200 

00.9832 

450059 

01.1932 

♦!^128 

CI. 1720 

♦501 9^ 

01.0662 

1 

♦♦0119 

01.1200 

♦♦020) 

00.9680 

450060 

01.1719 

♦?0130 

0»,33«5 

♦90195 

01,2256 

'V 

♦♦01)6 

01.0395^ 

♦♦070^ 

01. 0^57 

450063 

01.0024 

♦?pl31 

CI. 2002 

♦50196 

01.1666 

< 

♦♦01)7 

01.030A 

♦50002 

01.2209 

♦50064 

01.3221 

4VH32 

01,3396 

♦50197 

01.2^16 

$. 

♦♦01^1 

00.8$Tt 

♦50004 

01.0384 

450065 

01.0355 

450133 

01.2075 

♦50^00 

01.2107 

9 

♦♦01^2 

00.8752 

♦50005 

00.9988 

450066 

0l.^020 

450134 

01.1785 

♦50201 

00.9761 

♦♦01 ♦) 

00.96A2 

♦50007 

01.2025 

450069 

01.33S^ 

450135 

01.3822 

♦50203 

01.1659 

f 

♦♦Ol^^ 

00.9715 

♦50008 

01.2378 

450070 

01.0617 

450137 

01.1882 

450206 

01.0629 

♦♦01 ♦« 

00.9^^9 

♦50010 

01.2072 

♦50072 

01.1106 

450140 

00. 96^9 

450207 

01.2098 

§ 

♦♦01^6 

00.9218 

♦50011 

01.2264 

450073 

01.0863 

450141 

01.0089 

499208 

01.1^9^ 

♦♦01^7 

00.9379 

♦50pi) 

01.3S85 

♦5007^ 

01.10^9 

450142 

01.1858 

♦50209 

01.2468 

"^k. 

♦♦oua 

00.9789 

♦5001 ♦ 

01.0308 

♦50076 

01.  UO^ 

456143 

01.0V$6 

♦50210 

01.0666 

SJ 

♦♦01 ♦« 

00.9922 

♦50015 

01.3729 

♦50077 

00.9932 

450144 

01.1329 

♦50211 

01.1505 

s 

♦♦0150 

ai.l82^ 

♦50016 

01.4254 

450078 

01.0690 

450149 

01.032^ 

♦90213 

01.2376 

^•, 

♦♦OlSl 

01.0938 

♦50018 

01.3128 

450079 

01.2959 

45Q146 

CO, 9019 

♦5621V 

01.1636 

♦♦01^2 

01.2996 

♦50019 

01.1605 

450080 

01,1797 

456147 

oia9;i^ 

♦50217 

01 .0^1 8 

1 

♦♦0153 

00. 89^9 

♦5002O 

01.0560 

450081 

01.115> 

450148 

0|.229e 

♦50218 

01.0751 

♦♦015^ 

00.8215 

♦50021 

01.5539 

450082 

01.0375 

490149 

01.2271 

♦90219 

01,0996 

s 

♦♦0154 

01.2162 

♦50027 

00.9876 

450033 

0U320i 

450150 

0UO865 

♦90221 

01 .0695 

♦♦01?7 

00.8716 

♦50023 

01.305fi 

450084 

01,1299 

450151 

01^0699 

♦90222 

01.1979 

1 

♦♦0159 

01.1198 

♦5fl024 

01.1733 

450085 

01,0771 

♦9015? 

o},2a«o 

490224 

01.1119 

♦♦01^ 

00.9906 

♦5O025 

01.3888 

450057 

01.2^80 

450153 

01.3479 

459229 

01.3110 

♦♦01*1 

or, ♦202 

♦50027 

01.1202 

450090 

01.163$ 

450154 

01.1920 

450230 

Q 1.0725 

_ 

♦♦0162 

00.9878 

' ♦ 5002 8 

01.2496 

450092 

01.1907 

450155 

01.2513 

490231 

01.6223 

fl' 

♦♦0166 

01.2283 

♦5O0?«» 

01.1826 

450094 

01.1917 

♦90197 

01,0986 

450233 

01.0223 

•S 

♦♦0167 

01. 17^8 

♦500)1 

01.1462 

490099 

01,0««5 

49016Q 

oo,a5<$r' 

450234 

00.9436 

9' 

♦♦016« 

01.0023 

♦500)7 

01.1725 

450096 

01,3479 

♦9916? 

01,4067 

490235 
490236 

01.1213 

■J 

♦♦01 70 

01.0337 

♦500)) 

01.4648 

450097 

01,2974 

450163 

01,0723 

01.0796 

^ 

♦♦Ol7l 

00.988^ 

♦5003^ 

01.3620 

450098 

01,05if 

459 164 

00,9920 

4502]»7 

01,3613 

s 

♦♦0173 

01.1283 

♦500)5 

01.2984 

450099 

01,106)1 

450165 

01,0567 

490239 

01,1291 

3 

♦♦017^ 

00.93A^ 

♦500)7 

01.2514 

450101 

01,255A 

450166 

CI, 0078 

490241 

00,9833 

♦♦0175 

01.0290 

♦500)9 

01.144C 

450102 

01. ♦Odd 

450169 

00.9142 

4502 ^2 

00,9802 

♦♦0176 

01.1284 

♦500^0 

01.4163 

450104 

CI, 1389 

45i>l  70 

01,17^7 

450243 

01.0956 

♦♦0177 

00.9328 

♦500^1 

01.0134 

450107 

0t,2^6^ 

450174 

01,1798 

450246 

00,9633 

♦♦0178 

01.1259 

♦500A7 

01.4312 

450108 

01,0^99 

450175 

01,1)52 

450248 

01,0690 

♦♦0180 

00.927^ 

♦500^) 

01,2061 

450109 

C1,0613 

450176 

01,1274 

450249 

01.0296 

♦♦0181 

01. 0^76 

♦5004 ♦ 

01.4660 

450110 

01.2145 

♦50177 

01.194.1 

450250 

00.9642 

*. 

tmrn  casf 

MIX    INDEXES 

on   NOT    INf.MIDE    DISCHARGES 

FROM   PPS 

-EXEMPT   UNIT? 

1. 

1    CASE 

MIX    INDEXES 

INaUrif    CASFS    RECfclVED    IS 

HCF*   CENTRAL   OFFICE   THROUOH  0FCEM3F<t   19^7. 

TABlF    K    t   HHSPITAL  CASF   MIX    INRFXFS   FOR   DISCHARGES     OCCURRING  IN  FEDERAL  FISCAL  Y^AR  1987 


"  i*    PROVIOfR 

CASE   MIX 

PRnviOFR 

;  -  4S0293 

01.0919 

490341 

r  «n6M6 

00.9983 

49034  2 

•^   4902W 

00.8496 

490343 

'    *902'J9 

01.1611 

490346 

■     *    4S0F6J 

01.1707 

49034  7 

•    4S0?64 

00.9388 

49034  8 

•    4S6?68 

01.1109 

49034 «» 

'    4<02e.9 

00.9680 

490391 

;     i    4%()270 

91.0197 

490352 

4S0271 

01.1639 

4903S^ 

4S0272 

01.1487 

490399 

♦Srt275 

01. 0249 

490397 

49027* 

01.0630 

49035« 

490278 

00.9931 

490399 

4902H0 

0^1.2790 

490362 

49t>2»H 

01.3134 

490369 

490282 

00.3378 

490366 

490289 

01.0180 

490369 

490286 

01.2328 

490370 

490288 

01.W39 

490371 

490289 

01.0947 

490372 

490292 

01.1474 

490373 

490293 

00.9491 

490374 

490296 

01.0366 

490376 

490247 

00.9929 

49037« 

490299 

01.2109 

490379 

490900 

00,9974 

490381 

490903 

P0.9S69 

450388 

490305 

00.8692 

49038<> 

490306 

61.0944 

490391 

490307 

01.1479 

490393 

490309 

61.1743 

490394 

490311 

00.9S59 

490399 

490319 

01.1823 

490399 

490317 

00.9698 

490400 

490320 

01.2128 

490402 

490321 

00.9862 

490403 

490322 

00.8796 

490410 

490324 

01.2877 

490411 

♦90329 

01.0742 

49041S 

490327 

00.9648 

49041 6 

490328 

OO.90T2 

490417 

•90330 

01.1489 

49041b 

490331 

01.0088 

490419 

490332 

01.2926 

490422 

490333 

01.O194 

490473 

490334 

01.0234 

490424 

490357 

01.0898 

490429 

490358 

00.8798 

490429 

490940 

01.1778 

490431 

CASE    MIX 

PROVIDER 

CASI  MIX 

PROVIDER 

00.9231 

450438 

01.1793 

990961 

00.9966 

450440 

01.Q<92 

490563 

01.1120 

450446 

OKOUZ 

:    4^0969 

01.1993 

450447 

01.1842 

4^0968 

01.1342 

450490 

01.0777 

4B0969 
490970 

01.1272 

450451 

01.9739 

01.2199 

450454 

00.9771 

490971 

01.2064 

450457 

Q1.S992 

490973 
490974 

01.1987 

450498 

00.9102 

01.0554 

450499 

01.2219 

490979 

01.0324 

450460 

D9*9M8 

490978 

01.2172 

450462 

01. 1737 

490980 

01.^389 

450464 

00.9602 

490981 

00.9403 

450469 

01.1416 

490983 

00.9702 

450467 

01.0796 

4909S4 

01.1306 

450469 

01.?469 

490S06 

01.1854 

450472 

01.1439 

4909S87 

01.1927 

450473 

00.9930 

490988 

01 .0531 

450479 

01.1429 

490990 

01.0640 

450476 

00.9936 

950591 

01.2698 

450484 

01.14^3 

450999 

01.0790 

450486 

01.0699 

490996 

00.8306 

450483 

O1.03S9 

450997 

01.3289 

450489 

01.1867 

490600 

01.2288 

450492 

00.9782 

450603 

01.2302 

450493 

01.0186 

4^0644 

01.0670 

450497 

01.1190 

456669 

01.4260 

490498 

01.0196 

450607 

01.1339 

490908 

01.2}09 

4906a9 

01.1770 

450S13 

O1.0«73 

490610 

01.2694 

490514 

01.0902 

450613 

01.2000 

4505^17 

00.9«97 

450614 

01.0667 

450518 

01.1942 

450619 

01.0420 

450523 

01.3109 

450616^ 

01.0812 

490527 

01.0807 

490617 

01.0448 

4509^) 

01.23)3 

490620 

01.3016 

450534 

00.9910 

450621 

01.0519 

450935 

01.1444 

4906(3 

01.0462 

450937 

01.M93 

450«|4 

01.1948 

450538 

Q1.^7l7 

490M6 

01.2271 

450539 

01.2181 

4906rr 

00,9132 

450544 

01.1942 

450«2S 

01.2749 

450545 

01.1990 

490629 

01.1947 

490546 

01.2107 

490690 

00.7869 

460547 

00.9995 

450691 

01.2600 

450590 

01.1912 

49065£ 

01.1113 

450551 

01.066$ 

490699 

01.0002 

450557 

00.9932 

490654 

01.0105 

450598 

01.481? 

490659 

01.3361 

450559 

00.9M9 

490637 

CASE  HIX 

PROVIDER 

01.3188 

490638 

01.1033 

490639 

61.1591 

490641 

Q 1.0932 

490643 

01.0590 

490644 

60.99t9 

490646 

01.2704 

490647 

01.0931 

490648 

00. 92$  7  N. 

490649 

61.0720 

490691 

00.9846 

490692 

01.1292 

490693 

61.1294 

490694 

00.9962 

490696 

01.2369 

490698 

01.0281 

490699 

01.1479 

490660 

00.9191 

490661 

00.9270 

490662 

01.1093 

490669 

01.0639 

490666 

01.1246 

490667 

01.1132 

490668 

00.9929 

490669 

00.7859 

490670 

01.2952 

4906tl 

01.2192 

490«72 

61.0401 

490673 

01.0079 

490674 

01.2598 

490679 

01.0497 

490697 

01.05*7 

490678 

01»00i9 

4*0619 

02.72«>6 

490601 

01.2990 

490682 

01*1006 

490683 

00* 9696 

490604 

01.0199 

490689 

01.0998 

490696 

01.1T33 

490687 

01.2792 

4906S8 

00.9798 

490690 

00.9953 

490691 

01. 9694 

490694 

01.4832 

490696 

00.9304 

490697 

01,3993 

490698 

01.2009 

490700 

00.8996 

490702 

01.1050 

496Y95 
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CASE  MIX 

01.9941 
01.C179 
00*9509 
01.0092 
02.1971 
01.20?5 
01.9782 
01.1212 
01.0905 
01.2772 
00.9667 
01.2599 
01.0246 
01.1870 
01 .0500 
01.3219 
01.4741 
01.0447 
01.1956 
01.0290 
01.1482 
00.9449 
01.4308 
01.1842 
01.1262 
00.8584 
01.5842 
01 .0195 
00.9045 
01.1990 
01.2446 
01.2066 
01.0001 
01.5261 
01.1411 
01.2999 
01.1792 
01.1946 
01.3081 
01.0713 
01.0797 
01.2467 
01.2042 
01.1030 
01.2488 
01.2217 
00.91D1 
00.9829 
01.2094 
01.0656 
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nrOVtOER  CASE  »tl1l 

PRnvIOER 

«W704 

01.1379 

460OIR 

450705 

00.9464 

460019 

45010& 

01.2094 

•6002O 

440709 

01.1316 

460O21 

490711 

01.3449 

460027 

490712 

00.8230 

«60023 

♦9071? 

01.2007 

46002^ 

^907 l» 

01.1919 

460029 

440716 

01.1091 

460026 

490717 

01.2023 

460027 

440718 

01.1127 

460029 

45071 9 

01.1780 

460030 

490722 

00.9829 

460037 

490723 

01.2107 

460033 

490724 

01.3393 

460039 

490729 

01.1137 

460036 

4.90726 

00.9778 

466037 

490727 

01.1892 

«60939 

490720 

01.1399 

460041 

490729 

01.0380 

460042 

490730 

01.1398 

•6004  3 

490732 

01.0629 

460044 

490733 

01.2296 

460046 

490734 

01.0781 

470001 

490739 

00.9061 

470003 

490736 

00.9029 

470004 

490737 

00.7386  , 

470009 

490739 

01.1898.- ■ 

470006 

490740 

00*9847 

470008 

44Ci741 

00.8762 

476010 

49074^ 

01.1486 

470011 

490743 

OU134t 

4  70^12 

490744 

01.0246 

470013 

490746 

00.6032 

*ioai9 

460001 

01.4813 

« 70616 

460003 

01.3648 

470018 

460004 

01.4992 

470020 

460009 

01.2170 

470023 

460006 

01.1971 

470024 

460007 

01.1798 

490001 

460008 

01.1366 

49000? 

460009 

01.9282 

4900r3 

460010 

01.6716 

490004 

460011 

01.1299 

490009 

460O12 

01.4190 

490006 

«69013 

01.3796 

490007 

460O14 

01.0094 

490008 

4600^9 

01.2014 

490009 

660016 

00.9249 

490010 

460017 

01.2397 

490011 

CASE  HIX 

00.8671 

00.9857 

00.9774^ 

01.1969 

00.9501 

01.1577 

00.9998 

00.9206 

00.9914 

00.9392 

00.9537 

01.0165 

01.0060 

00.9290 

00.9117 

00.9503 

00.9276 

00.9011 

01.1713 

01.2767 

01.1504 

01.1242 

01.0912 

01.1484 

01.6184 

01.0794 

01.1940 

01.1405 

01.1307 

01.0926 

01.2469 

01.1585 

01.0620 

01.1505 

01.0420 

01.0923 

00.9809 

01.2370 

01.1157 

00.9365 

00.9489 

00.7702 

01.1835 

01.2772 

01.1653 

01.5684 

01.0265 

01.4519 

01.0400 

01.1796 


PROVljDER 

490012 

490013 

490014 

490015 

490017 

490018 

490019 

490O20 

490021 

490022 

490023 

490024 

490027 

490028 

490029 

490030 

490031 

490032 

490033 

490035 

490037 

490038 

490040 

490041 

490042 

490043 

490044 

490045 

490046 

490047 

490048 

490050 

490052 

490053 

490054 

490055 

490057 

490059 

490060 

490063 

490066 

490067 

490069 

490071 

490073 

49007* 

490075 

490077 

490078 

490079 


CASE  HIX 

01.0125 

01.0616 

01.3999 

01.2048 

01.1674 

01.1081 

01.1390 

01.0354 

01.1127 

01.1754 

01.1354 

01.4011 

01.0356 

01.1351 

01.0945 

01.1461 

01.0686 

01.5685 

01.1685 

01.0563 

01.0944 

01,10^4 

01.1394 

01.1343 

01.0986 

01.1604 

01.1643 

01.1337 

01.2326 

01.1171 

01.2132 

01.1471 

01.3452 

01.1971 

01.0775 

00.9146 

01.1713 

01.2563 

00.9263 

01.3991 

01.0425 

01.1002 

01.1696 

01.1734 

01.1582. 

01.2691 

01.1494 

01.1290 

00.9150 

01.1149 


PROVIOER 

490093 

490094 

490095 

490098 

490089 

490090 

490091 

490092 

490093 

490094 

490095 

490097 

490098 

490099 

490100 

490101 

490104 

490105 

490106 

490107 

490108 

490109 

490110 

490111 

490112 

490113 

490114 

490115 

490116 

490117 

490119 

490119 

490120 

490122 

490123 

490124 

490125 

490126 

490127 

490129 

490130 

490131 

590001 

500002 

500003 

500005 

500007 

500008 

500009 

500010 


CASE    MIX 

00.7418 

01.0521 

01.0666 

01.0763 

01.0352 

01.1170 

01.2180 

01.0762 

01.1833 

01. 101 3 

01.1942 

CI. 1045 

01.1155 

00.9694 

01.2151 

01.0743 

00.8090 

00.9604 

00.9947 

01.1020 

00.8586 

00.9716 

01.0463 

01.0623 

01.3761 

01.0938 

01.0315 

01.0984 

01.0212 

00.9608 

01.4340 

01.1549 

01.1902 

01.1096 

CI. 1029 

01.1520 

CO. 9693 

01.1057 

00.9214 

01.1035 

CI. 1493 

CO. 9999 

01.3005 

CI. 2974 

01.2333 

01,4913 

CI. 2413 

02.0000 

01.2720 

01.2028 


PROVIDER 

50001 1 

500012 

50001 4 

500015 

500016 

500017 

500019 

500020 

500021 

900023 

500024 

900025 

500026 

500027 

90002 B 

500029 

500030 

500031 

500033 

500034 

500035 

500036 

500037 

500039 

500040 

50004 1 

500042 
500043 
500044 
500045 
500046 
500048 
500049 
500050 
500051 
500052 
500053 
500054 
500055 
500057 
500059 
500059 
500060 
500061 
500062 
500064 
500065 
500066 
500068 
500069 


CASE    HIX 

01.1939 

01.3898 

01.4728 

01.2446 

01.3455 

01.1440 

01.1401 

01.2144 

01.3100 

01.1069 

01.3002 

01 .8907 

01.2429 

01.4694 

00.9748 

00.9329 

01.3233. 

01.1671 

01.2295 

01.0643 

01.3097 

01.2075 

01.0823 

01.1888 

01.1225 

01.1833 

01.2178 

01.1443 

01.7199 

01.1173 

01.2619 

00.8703 

01.29M 

01.1553 

01.3722 

01.1656 

01.0960 

01.6779 

00.9755 

01.1937 

01.2635 

01.2818 

01.0978 

01.0173 

01.0613 

01.3079 

01.1671 

00.8466 

00.9977 

01.0222 


N 
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p«nvioES 

CASE  MIX 

PRO VI  OF  ti 

case  mix 

PROVIDER 

CASE  NIX 

PROVIDER 

CASE  MIX 

PROVIDER 

CASE  HIX 

•  A  000  70 

01.0110 

510004 

00.9690 

510068 

01.1139 

520041 

01.064* 

520107 

01.1808 

500071 

01.0750 

510005 

00.9964 

510070 

01.0638 

520042 

01.0973 

520109 

01.0346 

^,$000.7? 

01.15^2 

•   510006 

01.1930 

510071 
<10072 

01.2294 

520043 

01.4561 

520110 

01.0969 

•  5000  73 

Ol.Ulh 

510007 

01.2840 

01.0699 

520044 

01.2788 

520111 

01.1142 

.  "»0007« 

01.15;>2 

5100Cfl 

01.1594 

51007* 

CO. 9903 

520045 

01.4232 

520112 

01.0702 

S00075 

01.3296 

510009 

01.0984 

510076 

00.9880 

520047 

CO. 9642 

520113 

01.1970 

J, 

.  500076 

01.2a«t3   ' 

510011 

00.9341 

510077 

00.9957 

520348 

CI. 2728 

520114 

01.1171 

• 

..  S00077 

01.205<i 

510012 

01.0641 

510030 

00.9531 

520049 

01.6835 

520115 

01.1478 

T 

i  50007b 

01.2*rt3 

510013 

01.11S6 

510381 

01.0123 

520051 

01.6583 

520116 

01.1118 

i 

.500079 

01.1*05 

510014 

01.1956 

510032 

00.9533 

520053 

01.0400 

520117 

01.0436 

'& 

* 

^OOOflO 

00.9319 

510015 

00.9851 

510084 

00.970* 

520054 

01.1090 

520118 

00.9314 

"P 

5t>O0A4 

01.01*3 

510016 

01.0214 

510095 

01.14*0 

520056 

01.1216 

520120 

01.0769 

M. 

5<)00«5 

01.0666 

51001S 

31.1296 

510086 

00.9915 

520057 

01.1019 

520121 

00.9795 

% 

.  5000 %6 

01.217* 

510019 

00.8991 

520001 

01.2529 

520058 

01.0911 

520122 

01.0850 

500087 

.11.2*97 

51002C 

01.1103 

520002 

01.2902 

520059 

01.2332 

520123 

01.0707 

"-^ 

5000HH 

01.2552 

510022 

01.3875 

520003 

01.1034 

520060 

01.1409 

520124 

01.0640 

< 

-  500089 

01.0^36 

51C023 

31.0231 

520004 

01.2461 

520062 

01.1901 

520126 

00.9415 

s. 

.   , 5O009O 

.10.3773 

5I0O24 

01.1644 

523006 

01.1110 

520063 

01.2026 

520127 

00.9213 

3 

r  500092 

31.0*6* 

51002*5 

00.8896 

520007 

01.1267 

520064 

01.3677 

520130 

00.9761 

500093 

01.10>4* 

510026 

00.9526 

520008 

01.178* 

520066 

01.1889 

520131 

01.1081 

z 

50009* 

01.1156 

51002  7 

01.0479 

520009 

01.2925 

520068 

00.9664 

520132 

01.1743 

p 

i  500096 

01.0963 

5I002H 

01.0724 

520010 

01.0722 

520069 

01.2228 

520134 

01.0626 

S 

500097 

01.0563 

510029 

01.1296 

520011 

01.1005 

520070 

01.2315 

520135 

00.9664 

: 500098 

O0.a579 

510030 

01.0850 

520012 

00.9893 

520071 

CI. 1406 

520136 

01.3643 

""*• 

, 

500100 

01.069* 

510031 

01.1602 

520013 

01.19*2 

520074 

01.0787 

520138 

01.6742 

3 
1 

500101 

00.9«»««9 

«i10033 

01.1855 

520014 

01.1799 

520075 

01.2519 

520139 

01.2368 

.  500102 

00. 9. 35 T 

510O3S 

01.C041 

520015 

01.1*98 

520076 

01.1301 

520140 

01.2972 

500104 

01.1115: 

SI  0036 

01.1889 

520316 

01.0*50 

520077 

01.0582 

520141 

01.0595 

^^ 

500106 

00 . 90  3* 

510038 

01.0632 

520017 

01.0908 

520078 

01.2009 

520142 

00.9755 

1 

,500107 

01.1*70 

•510039 

01.1500 

520018 

01.0995 

520081 

01.2222 

520143 

01.0498 

-  500108 

01.*«70 

510040 

01.0148 

520019 

01.1873 

520082 

01.1959 

520144 

00.9924 

ro 

500109 

01.1319 

510043 

01.0313 

520020 

01.3455 

520083 

01.4150 

520149 

01.0606 

>j 

500110 

31.2136 

510045 

30.6516 

520021 

01.1664 

520084 

01.0768 

520146 

01.1465  . 

i 

500U* 

01.267? 

510046 

01.1937 

520022 

01.0775 

520097 

01.4063 

520148 

01.1427 

.5001I8 

01.1.«5 

51004  7 

01.1971 

520024 

01.0060 

520088 

01.1850 

520149 

01.0580 

.500119 

01.2391 

510048 

01.1011 

520025 

01.1231 

520089 

01.2473 

520151 

01.0567 

? 

500122 

01.237*. 

SI  0050 

01.1489 

520026 

01.1*69 

520090 

01.1192 

520152 

01.1365 

500123  ' 

03.d632 

510053 

03.9963 

52002  7 

01.2090 

520091 

01.2937 

520153 

01.0414 

"O 

.50012* 

01.2  3*0 

S100S4 

00.9141 

520028 

01.3124 

520092 

01.1250 

520154 

01.1306 

o< 

5O0125 

01.0985 

5I0O5S 

01.1863 

520029 

00.9959 

520094 

01.3553 

520156 

01.0865 

500129 

01.5233 

5100«>8 

01.1654 

520030 

01.3411 

520095 

01.2003 

520157 

01.0625 

90 

SOOl 32 

01.002* 

5100S9 

00.7718 

520031 

01.1592 

520096 

01.2171 

520159 

00.9446 

1 

.500133 

01.17^2 

510060 

01.0494 

520032 

01.1592 

520097 

CI. 2031 

520160 

01.6267 

50013«i 

01.1291 

S10061 

01.0253 

520033 

01.2193 

520098 

01.5260 

520161 

01.0273 

S0013ft 

03.1139 

SI  0062 

01.1915 

520034 

01.2132 

520100 

01.1010 

520167 

01.1771 

*        SOOI 39 

01,0975 

sinn63 

01.1823 

520035 

01.1739 

520101 

01.1283 

520170 

01.1753 

500140 

00.9»9i 

SI00A4 

01.0163 

520037 

01.5449 

520102 

01.1389 

520171 

00.9446 

50.n*l 

01. I 55* 

SI  0065 

00.9947 

520038 

01.1629 

520103 

01.2525 

520173 

01.1330 

,     »>  10001 

01.3*rt2 

S 1 0066 

01.0896 

520039 

01.3352 

520104 

00.9644 

520174 

01.3625 

•/ 

510002 

01.1*29 

SI  0067 

31.1587 

520040 

01.2211 

520105 

00.9443 

520175 

00.7370 

M 

•iOrPJ  CASf 

HfX  I-^llfXcS 

on  NOT  fwriuoE  discharges  from  pps 

-EXEMPT  UNITS. 

§ 

:  C4SE 

^r*  t^nf<Es 

iNCtUOf  CASF<;  «?FCl  IVED 

IN  HCFA  CENTRAL  OFFICE 

THROUGH  OECEKBER  1997. 

TAIII.E  3C  I  HOSPITAL  CASF  MIX  INOFXFS  FOR  DISCHARGES  OCCURRING  IN  FEDERAL  FISCAL  YEAR  1987 


PROVIDER 

CASE   NIX 

920177 

01.3271 

520178 

01.1740 

920184 

00.7449 

920189 

00.9327 

930d0l 

01.1106 

9IO0Q2 

01.1422 

990003 

00.8915 

990004 

80.9731 

9)0005 

01.0323 

930006 

01.0939 

;     930007 

01.1810 

:-     930008 

01.0875 

'     930009 

01.0362 

930010 

01.0428 

-        930011 

01.0903 

910012 

01.3738 

;        930014 

01.1101 

o        930019 

01.0881 

930016 

01.1480 

930017 

00.9137 

930018 

00.9482 

930019 

00.8794 

930022 

01.0063 

930023 

00.9446 

9300M 

01.0033 

530025 

01.1647 

.     530026 

01.1026 

^-    530027 

00.9423 

930029 

01.0527 

930031 

00.8981 

930032 

00.9935 

PROVIDER  CASE  MIX 


PROVIDER  CASE  NIX 


PROVIDER  CASE  MIX 


PACE    24  OF  24 
PROVIDER  CASE  MIX 


II 


NOTEt  CASE  NIX  INDEXES  00  NOT  INCMIDE  DISCHARGES  FROM  PPS-EXEMPT  UNITS. 

S  CASE  NIX  INDEXES  INCLUDE  CASES  RECEIVED  IN  HCFA  CENTRAL  OFFICE  THROUGH  DECEMBER  1987. 
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Table  4a.— Wage  Index  for  Urban 

Areas 

[AfMs  thai  qiMWy  M  large  urtMn  areas  are 

dasiQnalad  wilh  ao  aatertsh] 

UrtMn  area  (ConsMuem  Counties  or 

Wage 

County  EqdmleniB) 

mdex 

AUtoM,  TX 

0JB2SS 

Taylor.  TX 

Agua(Ma.PR.       

04624 

A9uada.PR 

Aguaia>a.PR 

lsabeaa.PR 

-  Moca.PR 

Aiaon.OH. 

0.9689 

Portia.  OH 

Summit.  OH 

AtiMiy,  GA 

0.7847 

Dougherty.  GA 

ljee.GA 

0.8758 

Atany.NY 

Greene.  NY 

Montgomery,  NY 

Rensselaer.  NY 

Saraloga.NY 

Schenectady.  NY 

Alxiquerique.  NM „ 

1.0021 

BemaWo.  NM 

Alexandria.  LA 

0.7793 

R<«)ides.LA 

AlenlovMvBethlehem,  PA^ 

0.9944 

Warren.  NJ 

Cait>on.PA 

LehiB^PA 

Northhampton.  PA 

Altoona.  PA 

0.95B1 

BWr.PA 

Am«ao.TX    

09683 

Potter.  TX 

Randal.  TX 

Anaheinv-Santa  Ana.  CA  * 

1.2266 

Anchorage.  AK..... 

1.4424 

Anchorage.  AK 

Anderson,  IN „  . 

09062 

Henry.  IN 

Madtoon.lN 

Andarwn.  SC  .,„. 

07S55 

Anderson,  SC 

Ann  Artwr,  Ml 

1.1559 

Lenawee 

Washtenaw.  Ml 

Anniston,  AL 

0.7732 

CalhouaAL 

AppletonOshkosh-Neenah,  Wl , 

0.9580 

Calumet.  Wl 

Outagamie,  Wl 

wmnebagcWI 

Aredbo,  PR 

0.4401 

Areciio,  PR 

Camuy,  PR 

Hatillo.PR 

QuelxadWas.  PR 

0.8735 

BuncomlM,  NC 

Athens,  GA 

0.7774 

Clarice,  GA 

Madten.GA 

Oconee,  GA 

Atlanta.  GA  * _ 

0.9360 

Table  4a.— Wage  Index  for  Urban 
Areas— Continued 


[Areas  that  quaWy  as  large  urtan  areas  are 

desigrtated  with  an  asterisk] 

UrtMn  aree  (ConsMuent  Countiea  or 

Wage 

County  Equiralenls) 

mdsK 

Barrow,  GA 

Butts.  GA 

Cherokee.  GA 

Clayton.  GA 

Cobb.GA 

Coweta,  GA 

DeKab.GA 

Douglas,  GA 

Fayette,  GA 

Forsyth,  GA 

FultoaGA 

r* 

Qwinnett.GA 

Henry.  GA 

New«on.GA 

Paulding.  GA 

Rocfcdrie.GA 

Spelding.GA 

Walton.  GA 

Atlantic  City.  NJ 

0.9919 

Atlanta.  NJ 

Cape  May.  NJ 

Augusta.  GA-SC  „ 

0.8841 

Columbia.  GA 

McOufne.GA 

Rk:hmond.  GA 

Aiken.  SC 

Aurora-Elgin.  IL 

0.9950 

Kane.  IL 

KendalLlL 

Austin,  TX .  .       

1.0371 

Hay8.TX 

Travis.  TX 

Williamson,  TX 

BakerstaW,  CA 

1.0957 

Kem.CA 

ammon,  MD  • .....     . 

0.9935 

Anne  Arundel,  MO 

Baltimore.  MO  ' 

Baltimore  City.  MD 

Carroll.  MD 

Harford.  MO 

Howwd.MD 

Queen  Annea,  MD 

Bangor.  ME 

0.9135 

PenoiMOOt.  ME 

Baton  Rouge.  LA _ 

0.8146 

Ascension.  LA 

East  Baton  Rouge.  LA 

Livingston.  LA 

West  Baton  Rouge.  LA     . 

Battle  Creek.  Ml 

0.9710 

Bany.MI 

Calhoun.  Ml 

0.9364 

Hardin.  TX 

Je«er8on.TX 

Orange,  TX 

Beaver  County,  PA. „ 

0.9526 

Cokimbiana.  OH 

Beaver.  PA 

Lawrence.  PA  ~ 

BeUingham,  WA _.    

1.0923 

Whatcom.  WA 

Benton  Hartw.  Ml ™ 

0.8496 

BerrieaMI 

Ca8S.MI 

Dofflsn  PftBBiic,  NJ*...«..»..»».».»...»...»..»..«.. 

1.0552 

Bergen.  NJ 

Passaic.  NJ 

BiHings.  MT 

0.9953 

YeNowstone.  MT 

B«o«*-OuHpot  MS 

0M66 

Hancock.MS 

Harrison.  MS 

Bmghamton.  NY 

0.9279 

Table  4a.— Wage  Index  for  Urban 
Areas— Continued 

(Areas  that  quaity  as  large  urtian  areas  are 
designated  with  an  astensk] 


UrtMn  aree  (Constituent  Counties  or 
County  Equivalents) 


NY 
rK)ga.NY 

DHvninQhsiTi,  AL... 
Blount,AL 
Jefieraon,  AL 
SaimCliyr.  AL 
She«>y.  AL 
WaKcar.  AL 

Qismarck.  NO.. 


Burieigh.NO 

MonoaNO 
Bloomington.  IN. ........ ,....„.„.,««.«.««..„.„..„.. 

Monroe.  IN 

OwealN 
BtoomingtorvNormal.  H 1^ 

McLeaa  IL 
Boise  City.  ID. ..„...„__; 

Ada.10 
BoaKm-Lawrenoe-Sriam-Lowal-BiocMorv 

MA* _ : 

Essex,  MA 

Middlesex.  MA 

Norfolk.  MA 

Plymouth.  MA 

SuHolk.MA 
BouMer-LongmonL  CO 

Bouktor.CO 


a..-..- 

FL 
Brazoria.  TX 

Brazoria.  TX 
Bremerton.  WA _ 

Kitsap.  WA 
Bridgeport-Stamtord^torwalk-OanlMry.  CT.. 

FatriiektCT 
Orownsvrfto  I  larkrtgen.  TX  ...w».....»..........»... 

Cameron.  TX 
Bryan-College  Station.  TX 

Brazos.  TX 
BuMalO.  NY _ 

Erie.  NY 
Buriinglon,  NC . 

Alamance. -NC 
Buriington,  VT — 

Chittenden,  VT 

Grand  Isle.  VT 
Caguas.  PR _..~: 

Caguas.  PR 

Guratx),  PR 

Sart  Lorenz.  PR 

Agues  Buenas.  PR 

Cayey.  PR 

Cklra.PR 
C«iton.  OH _ 

Carrol.  OH 

StaricOH 
Casper.  WY _ 

Natrona.  WY 
Oedv  Ri(>ids,  lA ~ 

Linn,IA 
Champaign-Urtwna-Ranioul,  IL 

Champaign,  n. 
Charteeton,  SC. 


Bertceley,  SC 

Charteston,  SC 

Dorchester,  SC 
Charteston,  WV . u™™-.; 

K«tawha.WV 

Lincoln,  WV 

Putnan^  WV 
Chariotte^sastonia-Rocfc  HW.  NC-SC* 


Wage 


0l9419 


0.9337 

0.9178 

0.9725 
1.0241 

1.0645 


1.0649 
0.6996 
0.8495 
0.9642 
1.1387 
0A685 
0.9810 
0.9463 
0.7688 
0.9458 

0.4002 


0.8967 

0.9343 
0.8974 
0.6968 
0.8604 

0S718 

0.6443 
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Table  4a.— Wage  Index  for  Urban 
Areas— Continued 

[Aims  that  quaify  as  larga  urtian  araaa  ara 


Utw  aiM  (ConaMMrt  CounHaa  or 

Waga 

County  CquwaHnli) 

Mn 

Cabafn«,NC 

GaaioaNC 

LincoliV  NC 

MacMantev^  NC 

Ro«My.  NC 

, 

Union,NC 

Yofk.SC 

CtarioMMwita  VA 

ossos 

AtMnnafta.VA 

Ruvanna,VA 

Gr«ane.VA 

nMMMnnga,  TNXUk 

oje<^ 

Caiooaa.GA 

OBita.GA 

WMkar.GA 

Hvnilon,  TN 

Marion.  TN 

SaqM«c»M.TN 

ase 

MS 

Larainia.WY 

rtucano  H* 

10071) 

Cook.R. 

DuPaga.N. 

McHany.M. 

Chk».CA 

liWM) 

Biiae.CA 

OnctoMl^  nMJCYJM* 

yjBOxa 

OaaptanvM 

Boona.KY 

Ompbal,KY 

Kanlon.KY 

CtaiMnt.OH 

HamHan.OH 

MmaOH 

nartiieallH*iiiii»««.Ti>ury     

aTSPi 

OiililB .  KY 

Monloamaiy.  TN 

OMaimaM* 

1(M 

«? 

Cuyahoga.  OH 

G«auga.OH 

Lato.OH 

MadkaOH 

Cetci^o  Sakwm.cn 

1  03 

m 

BPaMi.CO 

CoUBbia,  MO       

104 

R3 

8oon«,MO 

'^rt?%  '^■ 

OLawai 

uBdnglon.  SC 

RicNand.SC 

Calunnliua.GA.Ai 

0.73 

90 

Ruaaa|.AL 

QiaHinooc  haa.  GA 

Muacogaa.  GA 

Cofeantua,  DH* 

0J6 

40 

Dalawara.OH 

FaMald.CH 

FfanMn.aH 

IJcidng.OH 

Mailnn.OH 

Ptcfcaway.OH 

union.  OH 

CoipuB  CMm,  TY 

0.83 

49 

Nuacaa,TX 

SanPalricio.TX 

OanlMflnd,  un.MA/               

0.01 

B8 

Afcgany.MD 

Mtaanl,WV 

D-a^«* 

OJO 

B8 

Table  4a.— Wage  Index  for  Urban 

AREAS-^ConUnued 

[Aiaaa  that  quaHy  aa  larga  urtMn  araai 
daalgnaflad  «i>t  an  MMariaii] 

are 

Uvtmn  araa  fConaMuanl  Couniiaa  of 
CoMnty  Cqyhalanm 

s 

Co«n,TX 
Oalaa.TX 
OamoaTX 
E««.TX 
Kaulman.TX 
Rocinwal.TX 
OarwMa,  VA _    

07064 

Caa«Ml.NC 

OanvWa  CKy.  VA 

PMaylvania.  VA 
Davanpoft-Rodc  Wand4«oln8.  lArH. 

Scolt,IA 

Hanry.lL 

Rod!  Wand.  IL 
OaytorvSpringlWd,  OH 

aaft(.OH 

Graana.OH 

MwnLOH 

Momgomaiy.  OH 

Prat)la,OH 

Haymna  RmtIi,  n 

0.8514 
0.8890 

08548 

Voiu«a.FL 
rVKaha,  a 

0J867 

Macon.  IL 
Danvw,  CO* 

1.1843 

Adafna.CO 
Arapahoa.CO 
Dan««r.CO 
Oougiaa.CO 
Jotloiaon,  CO 
CtaBlininM,IA 

09781 

Oalaa.lA 
Pok.lA 
WamalA 
rMma,  lit* 

1J)862 

Lapaar.MI 

U»lngrton.MI 
Macomt).  Ml 
Monro*.  Ml 
OaMwid.Ml 
SiMntCWr.  Ml 
Wayna.MI 
Dmtian,  Al                              

a7948 

Oala,AL 
Houak>n.AL 

0.8S2S 

Dul)uquo.lA 
Duluih,MM.wi , 

0J872 

SttoulB.MN 
Oougiaa,Wt 
EaiCl^m,VM                         

0Je30 

CNppawa.  Wl 
EauCWra.\(M 
BPaM,-n(                          

0J878 

EIP«w,TX 
EktHrt-GnhM,  M 

0.8264 

EfthaitlN 

Qnim,  NY ,    ,,  ^ 

fl  8200 

Ch8nwng,NY 
Fniri,  OK 

0.82S3 

G«fiald.OK 

Ma,  PA 

OJSST 

Eria.  PA 

1.0872 

Lana.OR 
Evwimaa.  VH-XY 

IjOSTS 

Poaay.M 
Vandartwigh.  M 

Wanidi.*! 
Hmdmofv  KY 
'  ••y^  '^w**^^^  NO"^^/(N 

1ih12 

CM|r.MN 
CaM.NO 

FaymamMa,  MC 

OJ0S4 

Table  4a.— Wage  Index  for  Urban 
Areas— Continued 

[Araaa  that  quaWy  at  larga  urtian  araas  are 


Urban  area  fOonaSluani  CounSas  ot 


Cumbarlwid,  NC 

FMiiBiJMJII*    'Pi-itfalmiala      AD 
■ywwviw^apnnocnM,  ah.. 

FSnI.  Ml 


Ml 


Ml 

Florenoa,  AL 

CobartAL 
LaudanWa,  AL 
Florenoa.  SC 


norenoa.  SC 
Fort  CoMne4jOMland.  CO 

Larimor,  CO 
Fort  LaudanMa-Hotywood-Pompano 

Poach.  FL* 

Droiwn>,FL 
Fort  Myam-Capa  Coral,  Fl 

Laa.FL 
Fort  Plw09«  FL ^....^ 


Indtan  Mfv ,  FL 

MvtfrK  FL 

St  Lucie.  FL 
Fort  SnMv  AR-OK. 

CnmAjvdL  AR 

trifcartw.AR 

SaquoyalvOK 
Fort  WaNon  Baach,  FL- 

Olialooaa.FL 
FortWayna,IN 

OaKaft,M 
IN 


Fort  WmSi  AiSigluf^  TX*- 
TX 
.TX 
TanantTX 

CA 


Freano.  CA 
Gadadan.  AL...- 

Etowah.  AL 
Gafciaawila,  FL- 

Ataci«ia.FL 

BradtoRtFL 
Gatwailon-Taaa  CKy.  TX . 

Galvaalon.TX 
Gtfy-Htfiifnond,  IN...h»».» 

Lalia.lN 

rOrVr,  Ifl 

Gl8neFai«,NV 

WarraaNY 


NY 
Grwid  Fortia.  NO 

Grand  Foriia.  NO 
Grand  Rapids,  Ml„ 

AlagaaMl 

KOflli  Ml 

Ottawa.  Ml 
GraatFa8i.MT. 

raarada.  MX 
Graaiay,  00 — 


WMdlOO 
GreanB^.WI. 
Wl 


usvorapKKHRnnnof^oSHfhrvQn  r^ovi^  nu. 
iMMOSon,  piu 
Oa««a.NC 
Fofiytfii  NC 
Gt«ofd.NC 

nWiOO^ifV  nU 
SlokMt  NC 
YadMn,NC 

8C 


Waga 

Indox 


Onmy 


0.7436 
1.1064 

0.7187 

0.7758 
1J»66 

1.0334 


0L8631 

0J613 

0.8241 
0l8073 

08804 

1.1217 
0.8685 
0.8781 

1.0686 
1.0666 

0.8788 

0^687 
1.0148 

08810 
1.0288 
0.8731 
0J645 


HunSngkMi^Aabland,  WV-lor-OH_ 
BoydLnr 
CMtK.KY 
,ICY 
•  OH 
Cabal,  WV 
wsyni^  www 

,AI 


JaraayO^kNJ. 
Hudm^MJ 


08242 


% 


ASIM 


OJISM 


S.7t7l 


-SMea 

County  EqaMaiHI 

IndSK 

Cartar.TN 

■ 

llawMna.TN 

8uaMtt,TN 

•  - 

UntaoCTN      .. 

WMMnplon,  TN 

.Briiiaiaiy,yA 

SBMt'VA' 

WaMn0ton,VA 

JnfcaiSoii^  PA                      

•M15 

CanMa.PA 

SomanatPA 

IflfUfr 

Vf^ 

.Gran^,  R. 

WILIL 

.IrmlH  un. 

StSSBV 

iawar.Ma 

NawloaMO 

tfct^fm^tf^  m 

1JB80B 

IfllaWIMBB.MI 

VinaiMn.Mt 

tf^rf^d^^A  tt                                                                                 'A4fl^M 

tt.mmmmr'mf  rniutPf 

UMM 

Jotai8oa,KS 

MMmi,K8 

wyandaMa.KS 

, 

CMikMO 

Cliy.MO 

CMoiv8«0 

JackaoiwMO 

LalayaHB,MO 

Plaaa.MO 

Ray,  MO 

'Kanaaha.WI ,., ^ 

toaos 

Kanoaha.WI 

^■tdn-Timvia.  TX 

1.1306 

BaiLTX  ' 

Cofye4.TX 

Kl^^^mifit   "J         

&82B1 

Andareon,  TH 

aiOuntTN 

GrakigacTN 

JaOaraoaTN 

KnonTN 

Sawiar.TN 

Union,  TN 

OSiM 

HowantIN 

Tipton,  m 

laC»aaaa,WI              

as»8 

LaCroaaa.WI 

« ■■ri'"'  'A 

Aaaa7 

Lalayati»LA                                    \ 

SLMartbi.LA 

■ 

lafaytnc  »* 

Aaa^T 

CMon,M 

Tippocaaoa,  IN 

1  tfvr-f7fiar*rt  (* 

fiffSSI 

CUcaaHii,  LA 

lifwy>iMrty  •• 

10882 

Laha,IL 

l.||IHl||ntf.^fci#ti  »!■■'#«.  R.  „ 

AAaaa 

PWk.a 

lirtftr '>A 

tests 

Lancastar,  PA 

l...l~.«-.||il«»-iwn   Ml 

leiM 

CMoaMI 

Ealan,«« 

higham.  Ml 

taat^se 

LwadoiTv 

•MIS 

Watil>.TX 

Ur—iBi  MM 

■  Syssss 

Tmbi£4a. — Wmsc  Inoek  for  Urban 


County 


Dona  Ana.  NM 

JsVagM,NV 

aMk,IM 

,K8 : 


9m^«S 

LMwH^OKa 


_  otc 


Laiangnivrflyaaav  4kT - 
BRataa,KY 
OaHtlW 
KY 
KY 
KY 
KY 
Uma,OH. 


A8an,aH 

AaglataaiOH 

\ftw^Wart.OH 


NE' 

UQIo  Rock-North  LMIoRock, 
FauBcnar.AR 
Lonolia.AR 
PulMktAR 
AR 

TX 
Gwgg,TX 
Hanlaofv  TX 

Lorain  ayaa.  OH 

Lorain,  OH 
Loa  Angaias  Long  Baach.  CA* 

Loa  Angslii,  CA 
LoulavMa^  lor-#l ..-.—.-.——. 
OmKM 
Royd.  M 
Twnwor^  in 
BiytKY 
JoHnoni  Kt 
Oldham.  KY 
Shatiy.KY 
LtMactcTX- 
Lubtxx*.  TX 

VA 

VA 
CamplMl.VA 
Lynchbwg  Ctty.  VA 
lacanWnsrRoMna,GA- 
BI)b,GA 

GA 
GA 
GA 
Wl. 

Manchaalar  Nashua,  I 
nMDorau0n,  iwi 


•-Hr 


AR- 


' 


Manaaaid.  OH 

MofTOWt  OH 

RichiandOH 
Mayaguw.  PR - 

Anasco.PR 

CaboRflio,PR 

Honniguaroa.  m 

MayagiiaT.  PR 

SanGamian.PR 
McA8an^dhibofg4iesslon,  ta« 

B.TX 

OR 


OR 


DfVWdtrL 


\.rtB 
II 


setn 


as2is 

aM28 
1.2S06 
0M1S 


10*48 


«S814 

J  04S42 


07734 
08^ 


•M60 
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Table  4a.— Wage  Index  foa  Ummn 
Areas— Continued 

(AfMS  IM  qMflfy  M  Iwg* « 


Utoin  MM  lOoraMwnl  CounSM  or 


CriOMidan.  An 
OsSoto^MS 
ShiKiy.TN 
TlplaR.TN 

.CA_:__, 


Table  4a.— Wacc  Index  km  Urban 
AREAS— Continued 


(Mn 


County  Equknilinli) 


CouniMor 


,CA        ■  ■ 

"B^'^^^^'VBV^  rL    I-       ji 

OadB.R. 
MvnsMH-SonMrwt-Hunlsrdofi^  NJ- 
,NJ 
,NJ 
,NJ 

•nt 


TX 

wr. 


,wi 

,W1 
.WI 

,wt 
,wt 

MfcTOHKifc  St  Paul.  MN-Wf 
Anoka.  MN 
Cttm.mt 
CNmqo^  MN 


SoolLMN 


twai 
ijoese 

14000 

tjoeae 

rj0166 


t.1427 


LA 

OrtMna.LA 
SlB«nw<LA 
eLaMiiM.LA 
Si  Jotw  Tho  BapM,  LA 
8LT<wn<n».U 

NM*Yort^NY* 

NY 
NY 


Now  Yorti  Oly.  NY 
Puinam^NY 
Quoon^NY 
.NY 
,NY 
».NY 

,HI« 

.NJ 
,NJ 


1JZ77 


Table  4a.— Waw  Indev  km  Urban 
AREAV-'Gonlinuad 


OmiiiyiiiuMlSnm 


Joehoon,MS 
,fU_ 


FL 
Roo«,R. 

C 


SLOoh.! 


.AL 
MaUo,AL 
.CA„ 


,CA 

Monmou«vOM«i.NJ. 
Monmouth,  NJ 
doaan.NJ 

,IA 


OuMt«a.LA 

hMlHM^fW   AL 

AulHgii.AL 
Bmafa.AL 


.AL 


»4- 


M 


FL 
TN. 


,TN 
,TN 

.nt 

,TN 
ni4tlortGi<d.  tN 
».TN 
.IN 
TN 

.NY*. 
,NY 
,NY 


N«»  Bodlaiit.Fil  HKwAdMoia  MA. 


Now  HMvWatartMry^MdMi.  CT- 

NWl^  NMMn*  CT 
NowUndo>v4to«icli.CT 

Now  London,  CT 
NowOito«io.LA* 


14770 
0J466 

■:i   . 

OlISOS 
OMM 

04722 
04076 
14072 
04S67 


U104 
04S47 


NJ 
UMoaNJ 

iFaai.NY„ 
NY 


Norfoli-VbgMo  Bow^vNowport  Nmwo.  VA* 
Cwriludi,NC 

Oty.VA 
r.VA 
Homplon  Oty.VA 
MoolWI^VA 
Jamooat)rOoL.VA 
WowportNowo  Oty.VA 
Nortoii  Oty.VA 
PoquoooaVA 
Rortwnoulh  Oly,  VA 
Oly,VA 

it  Oty.VA 
0«y.  VA 
Yotfc,  VA 
OoMwid,  CA  *... 


t4746 


CA 

ConOi  Coon.  CA 
OooM^R 

omiio,  TX 

Ector.  TX 
OliMwnoOty.OK. 
ConadtoaOK 
aoMMnd,OK 
Loom.  OK 
McC>ilr>.OK 
OhWMMiM^OK 

OK 


14087 

04007 
04934 


N. 
R. 

TmowoML 

ModitpNa.  PANJ  • 
Birtbokw  NJ 
ComdMkNJ 
r,NJ 
PA 
r,PA 
PA 
r.PA 
PA 

MnontuAZ* 

MMeop«.AZ 

PlnoBluR.AR 

AR 

PA* 

',PA 
PA 
PA 


04310 

roiisM 


14062 


Olynipli,WA. 

1nwiiaR,WA 
OnWHkNE4A„ 


lA 
NE 

Oou#M.NE 
Sow.  NE 

Oongft  County.  NY.:!... 

Omngo,  NY 
OrtandOiFL_ 


FL 

a 

KY. 
KY 


Omitf^VMtura.  CA- 

V«ikm.CA 
PWMnwCI^.FI 

Bay.FL 
PoiMnbu>gMarirtta,WV-OH. 

OH 

wv 

OH. 


Miae 

04S01 


04016 


PA 


Aim  Din;  PR 
Ponoi^  PR 
foromoL  Mc« 


CwnbortMid,  ME 

8HBOdriioe;ME 
YoiKME 

,0R' 


OR 
MuMnonMn^  OR 

^YainhB.OR 

POflMNOUttvOOMif-RochMlWa 


14000 


1.0101 

14916 
04613 


PougMioopolo,  NY- 
NY 


14616 


04100 

04016 
144009 
&7M7 
014190 

04012 


Bristol*  Rl 
Kont,Al 

Rl 
Rl 

,      -     .« 
>»QW0  6»O<l>.UT~. 

uMt,UT   ;, 

PMMo.00 

1  wt 


WoonooGkot.  Rl*. 


.^  iriv  ;.%>; 


WI 

MMt^NC    . 
FfWMIK  NC' 
OimBtiNC 


RwMnQlofK  oO 

,PA 

.1>A 

.CA 


CA 


-»-* 


NV 

rvcn^nirffwnnMnGKt  Wn«. 
*A 
WA 

VA_ 


1.1200 


04467 


a«7W 


04942 
04302 
04240 


04103 
0^M72 
1.1930 
04700 

'd4020 
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Table  4a.— Wage  Index  for  Urban 
Areas— Continued 


(Areos  thai  quaMy  at  laiga  urtian 
uosignaMa  won  an  apionMu 


Utan  aroa  (Conalituoni  CounOao  or 
County  Equtvaienls) 


ChartasOtyOD-VA 

Chostoffidld.  VA 

CotanWIMghls  Oty.VA 

DInwiddte,  VA 

GoochiWKtVA 

Horawar,  VA 

Honnco,  VA 

Hopowel  Oly.  VA 

NawKenLVA 

Petaraburg  Oty,  VA 

Powhatan,  VA 

Prince  Gaoiga.  VA 

Richmond  Oly.  VA 
Riveraida-San  Damafdfcw,  CA*., 

RiMraida.CA 

San  Bamtnfno,  CA 
Roanotie,  VA 

Badtord,VA 

BolalOMtVA 

Roanoka.  VA 

Roanoke  Oty.  VA 

Salem  Oly.  VA 


Olmeled.MN 
Rochester,  NY.. 
Genesee.  NY 
LMngslon,  NY 
Monroe.  NY 
Ontario.  NY 
Oi1oans.NY 
Wayne.  NY 

HOCKIOra,  IL .»..—.....-..«.....«..... 

Boone.  IL 

Winnebago,  IL 
Sacramento.  CA*  _..„_.„..._.__ 

Eklorado.  CA 

Placer.  CA 

Sacramento,  CA 

Yok),  CA 
Saginaw-8ay  Oly-Mktand,  Ml„ 

Bay.  Ml 

Mk«and,MI 

Saginaw,  Ml 

Tuscola.  Ml 
SlODud.MN.. 

Bef«lon.MN 

SheilMme.  M 

SM0Vl^nS(  Rmw 

SLJoea(ih.MO. 


W^ie 


1.1373 
04222 


14441 
04444 


Buchanan.  MO 
St  Louis,  MO-IL* 

OMon,IL 
ML 
,IL^ 
.IL 

Monroe,  IL 

StCWr.  IL 

FranUkv  MO 

Jaflsiaon,  MO 

StChwlas,MO 

St  Louis.  MO 

St  Louie  Oty,  MO 
Salem,  OR 

Marion,  OR 

P00I.OR 
Safcias  gaaskto  Monterey,  CA- 

Montsrey,  CA 
Salt  Lake  Oly<}gdsaUr  — 

Oa«ia,UT 

d«ILak«.UT 

W^tMr,UT 
Sarf  Angela^  TX. 

Tom  Green,  TX 
San  Antonio,  TX*- 


0.9077 
1.2150 

1.0782 

0.9061 

04754 
1.0102 


1.0578 

14673 

i  04338 

04456 
04394 


Table  4a.— Wage  Index  for  Urban 

AREAS-Continued 

[Areas  thai  quaWy  as  large  urtian  aiaas 

are 

dasignatad  wMh  an  aslsrisk] 

Urtian  area  (ConsMuant  CounOas  or 

W^ia 

County  Equl«alants) 

mdsK 

B«tv.TX 

Comal  TX 

Quadriupe,TX 

Sm\  niego,  CA* 

144S9 

Sw  Diego,  CA 

Swi  Fiandsoo,  CA* 

1>«464 

MariaCA 

S«i  Frwcisoo.  CA 

SwDMaiaaCA 

Sm  Joae.  CA* 

1.4900 

SanlaCI«a.CA 

<^J«im,  PR* ,„    ,r 

04402 

Baroek)na,PR 

Bayoman,PR 

CanowanoBiPR 

Caraina,PR 

Catano,PR 

Dorado.  PR 

Faiordo,  PR 

Fh)rida.PR 

Gueynabo,PR 

Humacao,  PR 

Junooa,PR 

Loa  Pledras,  PR 

Loiza,PR 

UiguaaPR 

ManatLPR 

Nttnn|toit  PR 

Rk>GrMida,PR 

8wiJuan.PR 

ToaAKB.PR 

ToaB4>.PR 

Trapk>Alto,PR 

Ve0BAIia,PR 

Vega  Bi^  PR 

Swta  Bartwa-Santa  Mvia-Lonv>oc  CA...... 

1.1006 

S«ita  BartMra.  CA 

Santa  Oniz,CA 

14414 

Santa  Oruz.CA 

SMlaFa,NM 

04566 

LosAlamoa,NM 

SMlaFa,NM 

Santa  Roaa4>atakjma,  CA 

1.4299 

Sonoma.  CA 

y 

Svasola,  FL 

a902S 

Chariotla,FL 

Sarasola,FL 

SavMwiah,  QA 

0.9476 

Chalham,GA 

EffinghMi,QA 

Snwton-WMkitt  Rwft,  PA 

04306 

Cokanbia,PA 

Lackawanna.  PA 

Luzama.  PA 

Mofwos,  PA 

Wyoming.  PA 

StaWt  WA*                           

1.0000 

King,WA 

SnohoiniiK,  WA 

Sharon.  PA 

04270 

Mercer,  PA 

ShalMiygaii,  WI ..— — — — ..-...__.— 

04399 

Sheboygan,  WI 

ShifiiwivOtntoon,  TX ..»..«»..«....»».....»...»».. 

04514 

Gray»on,TX 

StvavaporlLA 

0.9004 

Boaaiar,LA 

Caddo.  LA 

SkMx  Oly.  lA-NE - 

04001 

Dakota,  NE 

SkMK  F^als.  SO 

04661 

Mkinahaha.SO 

04792 

Table  4a.— Wage  Index  for  Urban 
Areas— Continued 

(Anas  fiat  quaMy  as  laige  urban  araaa  are 


Urban  area  (OonoMuanl  Countaa  or 
County  EquiMlsnts) 


St  Joasph,  IN 

Spokane,  WA — 

Spokane,  WA 


ChrMiBn,  IL 
Msnvdp  IL 
SanOimon.IL 

SpringBiM.  MO 

Ctwmw,MO 

SprlngReld,  MA—. 


Stale  CcHaQe.  PA 

Centre,  PA 
StoubflnvHs-Wslftont  OH-WV^ 
OH 
,WV 
WV 
Stockton,  I 

San  Joaqiin,  CA 
Syraouae,NY. 


NY 

Onondiga,NY 
Oawago,  NY 
Tacoma.  WA. 

Talahasaee.  FU 


Gadadan,FL 
Laon,FL 
TawpaSt  PatsrsburgOsanwatsr. 

... -J-        Q 

rWfnamo,  r^ 
nnoorouyi,  I'L 
Pasoo.FL 
Pmslai.  FL 

Terra  Haute,  IN 

Clay.  IN 

Vigam 
Taxariiana,  TX-Tanrtiana,  AR 

Bowie,  TX 
Toledo.  OH 

Fullon,OH 

Lucas,  OH 

Wood,  OH 
Topoka,KS. 


KS 

SffMRMIM,  KS 

Trantoni  NJ.. 


NJ 
Tucaon,  AZ-. 

Plma.AZ 
TuImlOK. 


14941 


Orasks,OK 
Oaiae,OK 
Rogers.  OK 
Tulsa,  OK 

wrWQOnm,  %Jn, 
.Al™ 


Al 


Tyler,  TX 

SmMh,TX 
IMca-Roma,  NY 

HSffMlMf  t  NY 

Onskta,NY 
Valaiof *«ald-Ni«)a,  CA. 

NNia,CA 

Solano.  CA 
Vanoouvar,  WA 

Oarii.WA 
Vicloria.TX. 


Vktoria,TX       ^^^ 
VbMland4MMIa-Bridgeton,  NJ. 

CumbertMid,NJ 
VMte-Tular»Portsr«e,  CA— . 


04830 

1.0112 

1.0638 
04187 

1.1454 
0.9630 

1.0320 
04173 

04062 

04277 
04050 
14736 

0.9799 

1.0384 
04847 
a8224 


0.9490 
04272 
04159 

1.2399 

1.0646 
04917 
04078 

1J 


It97» 
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Tabl£  4a.— Wa6c  Index  for  Urban 
Areas— Coninued 


County 


Tulv^CA 
TX. 


McLannan,TX 
WWni)IUii.  0C.4K>-VA*_ 
OMrid  Of  ColumM.  DC 
CtfMftMO 
ChwlM,MO 
FwydcMD 
MontQOfiMfy,  MO 
Prinoo  Gaofgaa,  MO 
Wwirtto  atf,  VA 
ArtngtaaVA 
FairtB^VA 
U«KGly.VA 
FaM  Owch  CKy.  VA 
.VA 

lOly.  VA 
I  Pvfc  Ctty.  VA 
lVA 
.VA 
StrftontVA 


WalH(o»C«lv  FaMt,  IA„ 

muciA 

,IA 


Wl 

wait  Palm  Hwach  Puca   Raton, 
BMcti.FL. 


TABIE  4A.— WACK  hBEX  FOR 

AREAS-Conimied 


Table  4b.— Wage  index  for  Rural 
Areas— OorKftHied 


Ubaii 


County 


Lycoming.  PA 
WiMngton.  BE-HMMO. 
NMrQMlta,DE 
CkCMO 
Salem.  NJ 

HCi   M 


NawHHKMar.  NC 
WorcMlar.Filchi)ur(Kwniinatar,  ML.- 


YaMma.WA. 
Yakima.  WA 
Yo*,PA 


AdMMkPA 

Yoifc.PA 
YoungakMn-Watran,  OH .. 

Manorang,  un 

TnjmMLOH 
Yubaai».CA 

Sudar.CA 

YulMuCA 


10363 

0.8239 
0.9485 
0.9WO 
dt471 

1.0068 

1.0183 


M)fwrten  flfn 


Kanaaa.- 
Kamucfcy... 
louMana., 


MMMChUMttt.. 


Pa*nBBMh.FL 

,0H 
.WV 

ONawv 

,KS _ 


r.KS 
Hafvay,KS 

WIcMa  Faii.  TX. 
,TX 

,PA_ 


0J»4 

0.96«7 

0J641 
0J615 

1.0290 

018375 
0Lt1S2 


Table  4b.— Wage  Index  for  Rural 
Areas 


*«  —  ■.■  - 

mmman 


Affcanaas.. 
CaWoinift.. 
Colorado.. 


Cownaniuit- 


Qaofgia- 


.  aTOtO 
1J9S3 
9J945 
017042 
10215 
0L8915 


ojooe 

0L790O 


Netvaaka.. 


NawJanay  < 


NawYoft 

NonnuiRMm. 
North  Oriiota- 
ONo 


0.8052 
0.8079 
a7B91 
0.7886 
a7986 
a7839 
09293 
019023 
1.0208 
OJ092 
0J995 
0L7228 
O.7S07 
0.K60 
0.7735 
a9641 
a9936 


0L9ie7 
09117 
07894 
OJ4S7 


tm^^^m  ■»    -t ..  »  . 


07996 
O8990 
0992S 
019499 


07196 
079t3 
O7096 
07SZ7 


09497 
07910 
O0992 
08 


09991 


>Aa 


wjMn  ttw  Stala  ara 


09«19       9KiJN9  OOBt  4ia»4V« 


1988 


UMI 


TABLE  5 


PACE   1  OF  1« 


LIST  OF  niACNOSIS  RHATFn  GROUPS  lORGS)*  f?HLATIVE  WEIGHTING  FACTORSi  ARITHMETIC  AND  GEOMETRIC  MEAN  LENGTH  QF  STAV«  AND 

LFNGTH  OF  STAY  OUTLIfP  CUTOFF  POINTS  USED  IH  THE  PROSPECTIVE  PAYMENT  SYSTEM 


1 

01 

SURG 

2 

01 

SUilG 

3 

01 

SURG 

« 

01 

SIJRG 

9 

01 

SURG 

6 

01 

SURG 

•  7 

01 

SURG 

8 

01 

SURG 

9 

01 

MFO 

10 

01 

MFO 

11 

01 

MEO 

12 

01 

MFO 

n 

01 

HFO 

i« 

01 

MEO 

i« 

01 

NFO 

16 

01 

MEO 

17 

01 

MFO 

IR 

01 

MEO 

19 

01 

MFO 

20 

01 

MEO 

21 

01 

MEO 

9? 

01 

MFO 

2S 

01 

MEO 

24 

01 

MFO 

29 

01 

NEO 

26 

01 

MFD 

27 

01 

MEO 

2B 

01 

MEO 

29 

01 

MFO 

M 

01 

MFO 

31 

01 

MFO 

32 

01 

MFO 

33 

01 

MEO 

3« 

01 

MEO 

3« 

01 

MEO 

CRANIOTOMY  AGF  >I7  EXCEPT  FOR  TRAUMA 
CRANIOTOMY  FOR  TRAUMA  ACE  >17 

*  CRANIOTOMY  AGF  0-17  .1 
SPINAL  PROtFOURFS 

EXTRACRANIAl  VASCULAR  PROCEDURES  f 

CARPAL  TUNNFI  RELEASE 

PFRIPH^i  CRANTAI  NFRVE  &  OTHF^  NEHV  SYST  PRQC  WITH  CC 

PFRIPH  C  CRANTAI  NFRVE  £  OTHER  NERV  SYST  PROC  M/0  CC 

SPINAL  OISHROFRS  C  INJURIES 

NERVOUS  SYSTEM  NFOPLASHS  WITH  CC 

NERVQiJS  SYSTEM  NFOPLASMS  H/0  CC  ' 

OECENERATIVF  NERVOUS  SYSTEM  DISORDERS 
MULTIPLE  SCI  FROSTS  C  CEREBELLAR  ATAXIA  j 

SPECIFIC  CFRFItPOVASCULAR  DISORDERS  EXCEPT  TIA 
TRANSIENT  ISCHEMIC  ATTACK  C  PRECEREBRAL  OCCLUSIONS 

NONSPECIFIC  CFRFRROVASCULAR  DISORDERS  H  CC 
NONSPECIFIC  CFRFRRPVASCULAP  DISORDERS  M/0  CC 
CRANIAL  C  PERIPHERAL  NERVE  DISORDERS  MITH  CC 
CRANIAL  C  PERIPHERAL  NERVE  DISORDERS  M/0  CC 
NERVOUS  SYSTEM  INFECTION  EXCEPT  VIRAL  MENINGITIS 

VIRAL  MENINGITIS 

HYPEKTENSIVE  FNCFPHALOPATHY 

NONTRAUMATIC  STUPOR  C  COMA 

SEIZURE  «  HFAOACHF  AGE  >I7  WITH  CC 

SEIZURE  t   HFAOACHF  AGE  >17  H/0  CC  j 

i 

SFIZURF  C  HFAnACHF  ACE  0-17  I 

TRAUMATIC  STUPOR  C  COMA.  CUMA  >1  HR  I 

TRAUMATIC  STUPOR  R  COHA.  COMA  <1  HR  AGE  >17  WITH  CC 

TRAUHATIC  STUPOR  C  COMA.  COMA  <1  HR  ACE  >17  M/0  CC 

*  TRAUHATIC  STUPOR  C  COMA.  COMA  <1  HR  AGE  0-17         | 

CONCUSSION  AGF  >17  HITH  CC 
CONCUSSION  AGF  >17  H/0  CC 

*  CONCUSSION  ACE  0-17 

OTHER   DISORDERS   OF   NERVOUS   SYSTEM  MITH  CC 
OTHER  DISORDERS   OF   NERVOUS   SYSTEM  H/0  CC 


RELATIVE 
HEIGHTS 
3. ♦415 
4.0362 
2.9183 
2.6175 
1.5632 

.4508 
2.7264 

.7451 
1.2649 
1.2403 

.7866 
.9294 
.9226 
1.2376 
.6370 

1.0540 
.6320 
.9471 
.6110 

1.7056 

1.3689 
.7067 
.9405 
.9555 
.5367 

.9521 

1.5858 

1.1966 

.5953 

.3539 

.6630 
.4066 
.2457 
1.2633 
.5817 


ARITHMETIC 

MEAN  LOS 

18.7 

18.9 

16.4 
7.8 

2.6 
21.6 

5.2 
10.6 
11.5 

7^5 
9.8 
9.6 
10.4 
5.4 

8.9 
6.0 
8.5 
5.9 
11.6 

9.6 
5.7 
6.7 
7.3 
4.6 

5.2 

9.2 
9.3 
5.2 


6.0 
3.7 

9.1 
5.4 


GEOMETRIC 
MEAN  LOS 
13.9 
12 
12 
12 
6 


2 

11 

3 

7 
7 

5 

6 
7 
7 
4, 

6 

4 
6 

4 
7 

.7 

4. 
4 
5 
3 

3 

4 
5 
3 
2 

4 
2 
1 
6 
3 


OUTLIER 
THRESHOLD 
38 
37 
37 
36 
30 

16 
35 

27 
31 
32 

29 
31 
.  31 
31 
28 

31 
29 
30 
28 
32 

31 
29 
28 
29 
28 

27 
29 
30 
28 
17 

28 
26 
9 
30 
28 


*   MEDICARE  DATA  HAVE  KEEN  SUPPi  FMENTEO  BY  DATA  FROM  MARYLAND  AND  M^ICHICAN  FOR  LOU  VOLUHE  ORGS. 

••   ORGS  469  AND  470  CONTAIN  CASES  HHICH  COULD  NOT  BE  ASSIGNED  TO  VALID  ORGS. 

NOTEt   GEOMETRIC  MEAN  IS  USED  ONLY  TO  DETERMINE  PAYMENT  FOR  OUTLIER  AND  TRANSFER  CASES.  ■ 

NOTFt   RELATIVE  HEIGHTS  ARE  RASFO  ON  MEDICARE  PATIENT  OA^^TA  AND  NAY  NOT  BE  APPROPRIATE  FOR  OTHER  PATIENTS. 


TABLE  5 


PAGE   2  OF  1« 


S6 
%7 


61 
M 


M 

M 

•70 


LIST  OF  0IA6N0SIS  RELATFD  CROUPS  (ORCS),  RELATIVE  HEIGHTIN6  FACTORS,  ARITHHETIC  AND  GEOMETRIC  MEAN  LENGTH  OF  STAY,  AND 

IFHCTH  OF  STAY  OUTLIER  CUTOFF  POINTS  USED  IN  THE  PROSPECTIVE  PAYMENT  SYSTEM 


36   02   SURG  RETINAL  PROCFOURES 

S7   02   SURG  ORSITAL  PRnCFOUtFS 

M      02      SURG  PRIMARY    IRIS  MHCFOURES 

39  02   SURG  LENS  PROCFDUBPS  WITH  OR  WITHOUT  VITRECTOMT 

«0  02   SURG  EXTRAOCULAR  PROCPnURES  FICEPT  ORBIT  AGE  >17 

«1   02   SURG  *  EXTRAOCULAR  PRDCEOURES  EXCEPT  ORBIT  ACE  0-17 

•  2   0?   SURG  INTRAOCUIAR  PRnCFOIIRES  EXCEPT  RETINA,  IRIS  C  LENS 

«3  02   NED  HYPHEMA 

«4   02   Mfn  ACUTE  MAJOR  FYF  INFECTIONS 

49     02      MEO  NEUROLOGICAL   FYF   DISORDERS 

MFO  OTHER  DISORDFRS  OF  THE  EYE  AGE  >17  H  CC 

MFD  OTHFR  DISORDFRS  OF  THE  EYE  ACE  >17  MAI  CO 
MEO   ♦  DTHFR  DISDROFRS  OF  THE  EYE  AGE  0-17 

SURG  MAJOR  HEAD  C  NFCK  PROCEDURES 

SURG  SIALOAOENFCTHMY 

•Jl   03   SURG  SALIVARY  GLAND  PROCEDURES  EXCEPT  SIALOADENECTOMY 

«2   0)   SURG  CLEFT  LIP  t   PAI  ATF  REPAIR 

«3   03   SURG  SINUS  C  MASTOID  PROCEDURES  AGE  >17 

««   03   SURG  ♦  SINUS  C  MASTOID  PROCEDURES  ACE  0-17 

W      03   SURG  MISCELLANFOUS  FAR.  NOSE.  MOUTH  t  THROAT  PROCEDURES 


46 

0? 

«7 

07 

«A 

02 

♦  9 

03 

SO 

03 

03 
03 


9A  0^ 
19  03 
60   A3 


A3 
03 
03 
03 
03 


66  03 

67  03 


03 
03 
03 


SURG    RHINOPLASTY 

SURG    TCA  PROC.  FXCFPT  TONSILLECTOMY  S/OR  AOENOIDEtTOMY  ONLY,  AGE  >17 
SURG  ♦  TCA  PROC.  FXCFPT  TONSILLECTOMY  C/OR  A0EN0IDECT01Y  ONLY.  AGE  0-17 
SURG    TONSILLFCTOMV  C/OR  AOENOIDECTOMY  ONLY,  AGE  >17 
SURG  ♦  TONSILLFCTOMV  C/OR  AnENOlOECTOMY  ONLY,  ACE  0-17       i 

i 
SURG    MYRINGOTOMY  U  TURF  INSERTION  ACE  >17  i 

SURG  ♦  MYRINGOTOMY  U  TURF  INSERTION  AGE  0-17 
SURG    OTHER  FAR,  NOSE.  MOUTH  C  THROAT  O.R.  PROCEDURES 
MFO    FAR.  NOSF.  MOUTH  fi  THROAT  HALIGSANCY 
MFD     DYSEOUILIRRIUN 

MFD  FPISIAXIS 

MED  EPIGLOTTITIS 

MFD  OTITIS  MFOIA  K  URI  AGE  >17  M|TH  CC 

MED  OTITIS  MFOIA  K  URI  ACE  >17  H/0  CC 

MFD  OTITIS  MEDIA  C  URI  ACE  0-17 


RELATIVE   ARITHMETIC 


HEJGHTS 
.6603 
.7319 
.3685 
.4739 
.4768 

,3657 
.6458 
.3721 

.6406 
.9549 

.6331 
.3658 
.4018 
2.8283 
.6539 

.8356 
.6251 
.6889 
.4639 

.<I791 

.9260 
.3097 

.3930 
.2616 

.8017 
.3089 
.9428 
1.0654 
.4584 

.4429 

1.0538 
.7814 
.5379 
.5495 


MEAN  LOS 
3.4 
4.3 
2.8 
2.0 
2.7 


9,0 
4.6 
7.0 
4.3 

5.8 
3.6 

15.3 
3,2 

3.0* 
4.3 

3.0 

2.3 

2.3 

6.0 

2.1 


5.4 

5.6 
8.6 
4.2 

4.1 
6.2 
6.3 
4.7 
4.2 


♦   MFDICARF  DATA  HAVE  RFFM  SUPPI  FMENTED  BY  DATA  FROM  MARYLAND  AND  MICHIGAN  FOR  LOW  VOLUME  ORGS. 

♦♦   ORGS  469  AND  470  CONTAIN  CASES  WHICH  COULD  NOT  BE  ASSIGNED  TO  VALID  0<iCS. 

NOTFI   GEOMETRIC  MEAN  IS  USFO  OMl Y  TO  DETERMINE  PAYMENT  FOR  OUTLIER  AND  TRANSFER  CASES. 

NOTFl   RELATIVE  HEIGHTS  ARF  RASFD  ON  MEDICARE  PATIENT  DATA  AND  MAY  NOT  BE  APPROPRIATE  FOR  OTHER  PATIENTS. 


GEOMETRIC 
MEAN  LOS 
2.9 
3.0 
2.2 
1.7 
2.0 

1.6 
2.4 
9.7 

s.a 

1.4 

S.9 

2.6 
2.9 

11,0 
2,6 

2.4 

2.9 
2.1 
3.2 

1.7 

l.« 
3.6 
1.9 
1.6 
1.9 

2.7 
1.3 
3.9 
4.9 
3.4 

3.2 
4.8 
9.1 
3.9 
3.3 


OUTLIER 
THRESHOLD 
16 
27 
17 
7 
17 

7 
17 
28 

30 
27 

28 


27 
39 

1 

17 

|5 

17 
27 

f 

21 
22 

I 

12 

13 

i 

28 

e* 

4 

45 

11 

4 

f 

«< 

27 

5 

JS 

27 
29 
23 

i 

29 

29 
29 
27 
27 
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LIST   OF   OUCNOSIS   dFHTFO  r.RnilPS    lORGS),    RELATIVE   MEIGHTING  FACTORS.    ARITMHETIC   AND  GEOMETRIC   MEAN  LENGTH  OF    STAY,   AND 

LFNCTH   OF    STAY   OUTLIER   CUTOFF   POINTS  USED    IN   THE   PRfJSPECTIWF   PAYMENT    SYSTEM 


71 

o^ 

MfO 

1? 

03 

HEP 

T* 

03 

HCO 

74 

Q3 

MCQ 

79 

04 

SUKS 

76 

04 

SURG 

77 

04 

SURG 

7H 

04 

HCO 

It 

04 

HfO 

«0 

04 

MPO 

At 

04 

MEO 

n? 

04 

HEI) 

as 

04 

HFO 

«♦ 

04 

HFO 

Hi 

04 

HFO 

RA 

04 

Mcn 

H7 

04 

HEO 

tm 

04 

Heo 

«<» 

04 

HEO 

to 

04 

HEO 

91 

04 

HFO 

n 

04 

MfO 

'i^ 

14 

HTO 

9* 

04 

HFO 

95 

04 

HfO 

96 

04 

HFO 

97 

04 

MFP 

9»» 

04 

MfO 

99 

04 

MFO 

100 

04 

MEO 

101 

1)4 

HEO 

10^ 

04 

MfO 

101 

OS 

SURG 

10* 

OS 

SURG 

10% 

05 

SURG 

LARYNCnTRACHFITIS 
NASAL    T«AUMA    t    OFFn^MlTY 
(ITHEH   EAR.   NHSF,    MOUTH  t 
*  ilTHFR  PAR.  MnsF,  nnuTH  ( 
MAJOR   tHFST   PRnCFmiRFS 


TMUDAT  0IA6N0SES  AGf  >17 
THROAT  OIACNUSES  AQ^  0*17 


nTMFK  BFSP  SYSTFM  (l.R, 
nTMFK  RFSP  ^VSTFH  n.R. 
PULN3NAKY  FH^m ISM 
«C5P||I»T0RY  IHFFCTIONS 
«$PI«ATnRY  INFECTIONS 


PPnCEOURES  M  CC 
PROCEDURES  4/0   CC 


t   INFlAMIATinNS  A5E  >17  WITH  CC 
(  iNFLAMHATinNS  AGS  >17  4/0  CC 


<tC$PIRATnRY  IHFFCTIONS  G  INFLAMiATIQNS  ACE  0-17 
MSPIRATORY  HFOPI  A^iS 
MAJOR  CHEST  TRAUMA  HITH  CC 
•lAJOR  CHFST  TRAUN4  ri/U  CC 
PLCUKAL  FFPUKfOW  KITH  CC 

PLEURAL  FFFUSIHN  V/Q   CC 
PUINOMARY  FQFMA  C  RESP|RATOHV  FAILURE 
CH40NIC  OnSTRUCTIVF  PULMONARY  DISEASE 
SIMPLE  PNFUHnNIA  C  PLEURISY  ACE  >17  WITH  CC 
SIMPLE  PNFUNnNIA  K  PLEURISY  ACE  >17  U/0  CC 

SIMPLE  PHFUHONIA  K  PLEURISY  ACE  0-17 
INTIRSTITIAL  LUNG  OISFASE  KITH  CC 
IMTfRSTITUI  lUNC  OISFASE  H/0  CC 
PNEUHOTHOKAI  HITH  CC 
PHFUHSTHOiiAX  M/n  Cf. 

BRONCHITIS  C  ASTHHA  ACE  >17  HITH  CC 
ARONCHITIS  t  ASTHMA  AGE  >17  H/O  CC 
SKONCHITIS  r.  ASTHMA  AGE  0-17 
StSPIRATORY  SIGNS  n  SYHPTQHS  HITH  CC 
itESPIRATORY  SIGNS  (  SYHPTOHS  U/)  CC 

OTHER  RFSPIBATORV  SYSTEM  OIAGNOSFS  HITH  CC 

OTHER  RESPIRATORY  SYSTEfl  DIAGMOSES  »*/n  CC 

HFART  TRANSPIANT 

CARDIAC  VAIVf  P«nCFOURE  M-PUHP  C  H  CARDIAC  CATH 

CAilOIAC  VALVF  PROCFOURF  H  PUHP  C  H/Q  CARDIAC  CATH 

♦    MEDIC ARF  DATA  HAVE  RFFN  SUPPI  FHENTEO  SY  DATA  FROM  HARVLAID  AHO  HICHIGAN  FOR  LOH  VOLUHE  ORGS. 

**   O^GS  469  ANO  470  CONTAIN  CASFS  MHICH  COULD  NOT  BE  ASSIGNED  TO  VALID  ORGS. 

NOTFt   CFOMFTRIC  HEAN  IS  USFO  PNI  Y  TO  OFTFBMINE  PAVHEHT  FOR  OUTLIER  AND  TRANSFER  CASES. 

NOTE*   RELATIVE  HEIOHTS  ARF  HASFO  ON  MEOICABF  PATIENT  DATA  AN!)  HAY  NOT  9E  APPROPRIATE  FOR  OTHER  PATIENTS, 


ELATIVE 

ARITHHETIC 

GEOHETRIC             OUTLIER 

HEIGHTS 

MEAN  LOS 

HEAN  LOS        THRESHOLD 

.9000 

6.4 

4.4 

26 

,5|70 

♦  .5 

3.2 

27 

.7662 

9. a 

3.6 

26 

.3427 

2.1 

20 

3.0203 

i«.t 

12.1 

36 

2.1260 

13.0 

a. 9 

33 

1.0406 

6.4 

4.1 

28 

1.47W 

10.7 

1.9 

S3 

2.07»» 

12. • 

9.7 

S4 

i.>o»t 

9.6 

7.7 

S2 

1.1032 

6.1 

30 

I.ISH 

f.6 

6.* 

31 

.9<l«4 

«.« 

6.9 

SO 

.»177 

9.2 

4.1 

28 

1.I699 

f.l 

6.9 

SI 

.7442 

"  «.? 

4.8 

29 

1.S19* 

I.t 

9.8 

SO 

1.1240 

t.O 

6.3 

so 

1.3044 

9.3 

7.4 

31 

.•926 

T.l 

6.1 

SO 

.7775 

9.1 

4.2 

28 

1.319S 

9.1 

6.9 

SI 

.8969 

6.t 

9.2 

29 

1.3«99 

9.9 

7.4 

31 

.7060 

6.3 

9.0 

29 

1.0192 

7.3 

6.1 

30 

.7119 

9.7 

4.9 

27 

.6343 

4.6 

1.7 

28 

.7477 

9.2 

4.0 

28 

.5116 

3.9 

2.8 

19 

.9061 

7.2 

5.4 

29 

,      .6690 

9.4 

4.0 

28 

19.9976 

48.9 

34.6 

99 

T.94#2 

21.3 

17.9 

42 

9.9199 

U.l 

13.2 

37 
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LIST   OF   nUGNOSIS   RFI  ATFO  r.RniJPS    lORCS) .    BtLATIVE    WEIGHTING  FACTORS,    Ai^ITHMETIC    AND  CECMETUIC   HEAN  LEWTH   OF    «TAY.   ANO 

LFNCTH  OF    STAY  OUTLIER   CUTOFF   POINTS  USF.O    IN   THE   PROSPECTIVE   PAYMENT    SYSTEM 


•SI 


106 

OS 

SURG 

107 

05 

StIRG 

lOfl 

OS 

SURG 

109 

OS 

SURG 

110 

OS 

SURG 

111 

OS 

S\nr. 

112 

OS 

SU^C 

113 

OS 

SURr. 

114 

OS 

su<r. 

lis 

OS 

SURG 

lift 

OS 

SURG 

117 

OS 

SURG 

IIR 

OS 

SUkC 

119 

OS 

SURG 

1?0 

OS 

SURG 

121 

OS 

MEO 

1?? 

OS 

NFO 

173 

05 

HFO 

124 

05 

MEO 

12S 

05 

MFO 

126 

05 

MEO 

127 

OS 

MEO 

I2B 

05 

MFO 

129 

05 

MFO 

130 

05 

MEO 

131 

05 

MEO 

132 

05 

MEO 

133 

05 

MEO 

134 

05 

MED 

135 

05 

MEO 

136 

05 

MEO 

137 

05 

MEO 

13B 

OS 

MED 

139 

05 

MED 

UO 

05 

MFD 

CORONARY  HYPASS  W  CARDIAC  CATH 

CORONARY  BYPASS  W/O  CARDIAC  CATH 

3THFR  CARninTHHRAriC  OR  VASCULAR  PROCEDURES,  H  PUMP 

OTHER  CAROinTHnBAriC  PROCfOURES  H/3  POMP 

!1AJ0R  PF CONSTRUCTIVE  VASCULAR  PROC  W/O  PUMP  WITH  CC 

■iAJOR  RFCHNSTRUCTIVE  VASCULAR  PROC  W/0  PUMP  W/0  CC 
VASCULAR  PROCEDURES  EXCEPT  MAJOR  RECONSTRUCTION  H/0  PUMP 
AMPUTATinN  FOR  CIRC  SYSTEM  DISORDERS  EXCEPT  UPPER  LIMB  C  TOE 
UPPER  LI1B  C  TOF  AMPUTATION  FOR  CIRC  SYSTEM  DISORDERS 
PERM  CARDIAC  PACFM4KER  IMPLANT  U  AMI,  HEART  FAILURE  OR  SHOCK 

PERN  CARDIAC  PACEMAKER  IMPLANT  »l/0   AMI,  HEART  FAILURE  OR  SHOCK 

CARDIAC  PACFMAKFR  REVISION  EXCEPT  DEVICE  PEPLACEMPNT 

CARDIAC  PiCFMAKFR  DEVICE  REPLACEMENT 

VEIN  LIGATION  C  STRIPPING 

OTHER  CIRCUIATORY  SYSTEM  O.R,  PROCEDURES 


CIRCULATORY  DISORDFRS 
CIRCULATORY  DISORDFRS 
CIRCULATORY  DISORDFRS 


W  AMI  £  C.V.  COMP  OISCH  ALIVE 
U   AMI  W/0  C.V.  COMP  DISCH  ALIVE  ' 
W  AMI,  EXPIRED 

CIRCULATORY  DISORDFRS  EXCEPT  AMI,  W  CARD  CATH  C  COMPLEX  DUG 
CIRCULATORY  DISORDFRS  EXCEPT  AMI.  W  CARD  CATH  W/O  COMPLEX  DUG 


ACUTE  C  SUBACUTE  FNOOCARDITIS 

HEART  FAILURE  C  SHOCK 

DEEP  VEIN  THROMPOPHLEBITIS 

CARDIAC  ARREST.  UNEXPLAINED 

PERIPHERAL  VASCULAR  DISORDERS  WITH  CC  I 

PERIPHFRAI    VASCIII  AR   DISORDERS   W/0  CC  i 

ATHEROSCLEROSIS  WITH  CC  ' 

ATHFROSCI  FROSTS  W/0  CC 

HYPERTENSION 

CARDIAC  CONCFNITAI  t  VALVULAR  DISORDERS  ACE  >  17  WITH  CC 

CARDIAC  CONGENITAL  C  VALVULAR  DISORDERS  ACE  >  17  W/O  CC 
♦  CARDIAC  CONCFNITAI  C  VALVULAR  DISORDERS  ACE  0-17 
CARDIAC  ARRHYTHMIA  C  CONDUCTION  DISORDERS  WITH  CC 
CARDIAC  ARRHYTHMIA  6  CONDUCTION  DISORDERS  H/0  CC 
ANGINA  PFCTORIS 


!»ELATIVE 
WEIGHTS 
5.5574 
4.2998 
5.7536 
3.7440 
3.6449 

2.1715 
1.9092 
2.4615 
1.7199 
3.9884 

2.673R 
1.2065 
1.6598 
.8357 
2.6574 

1.6619 
1.1537 
1.4217 
1.1910 
.6862 

3.0366 
1.0402 

.6391 
1.5096 

.8934 

.5927 
.7779 
.5660 
.6053 
.fl992 

.5766 
.6315 
.B521 
.5779 
.6597 


ARITHMETIC 
MEAN  LOS 
16.1 
12.4 
16.2 
11.9 
16.2 

10.1 
7.8 
13.8 
13.8 
15.2 

ll.l 
6.4 
3.9 
6.0 
17.1 

10.9 
8.2 
5.4 
6.2 
3.1 

22.5 

8.0 
9.0 
5.6 

8.0 

5.8 
5.8 
4.3 
5.5 
6.9 

4.9 

6.2 
4.4 

4.9 


GEOMETRIC 
MEAN  LOS 
14.2 
11.0 
11.0 
7.4 
12.7 

8.9 

5.6 

14.6 

10.1 

12.8 

6.5 
4.6 
2.8 
4.0 
11.1 

9.1 
6.8 
3.0 
4.9 
2.4 

17.1 
6.2 

8.0 
2.8 
5.8 

4.2 
4.9 
3.4 
4.4 
9.2 

3.6 
3.3 
4.8 
3.9 
4.1 


OUTLIER 
THRESHOLD 
3fl 
35 
35 
31 
37 

33 

30 
39 
34 
37 

30 
29 
27 
28 
35 

33 
31 
27 
28 
19 

41 
30 
32 
27 

30 

28 
28 
27 
28 
29 

28 
27 
29 
27 

26 


\ 


♦   MEDICARE  DATA  HAVE  REFN  SUPPIFMENTED  BY  DATA  FROM  MARYLAND  ANO  MICHIGAN  FOR  LOW  VUUME  ORGS. 

•♦   ORGS  469  AND  470  CONTAIN  CASES  WHICH  COULD  NOT  BE  ASSIGNED  TO  VALID  ORGS. 

NOTEJ   GEOMETRIC  MEAN  IS  USED  ONLY  TO  DETERMINE  PAYMENT  FOR  OUTLIER  ANO  TRANSFER  CASES. 

RELATIVE  WEIGHTS  ARE  BASFO  ON  MEDICARE  PATIENT  DATA  ANO  MAY  NOT  BE  APPROPRIATE  FOR  OTHER  PATIENTS, 


IS 
z 

o 

S 


o. 

f 


o 

OD 

I 


NOTFI 
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LIST  OF  DIAGNOSIS  RFLATFO  GRmiPS  (ORGS),  RELATIVE  WEIGHTIMC  FACTORS,  ARITHMETIC  ANO  GEOMETRIC  MEAN  LENGTH  OF  STAY,  AND 
IFNGTH  OF  STAY  OUTLIER  CUTOFF  POINTS  USED  IN  THE  PROSPECTIVE  PAYMENT  SYSTEH 


141 

05 

MED 

U2 

01 

men 

143 

01 

NEO 

H* 

01 

NEO 

1«9 

01 

Neo 

146 

06 

SURG 

1*7 

06 

SURG 

UA 

0* 

SUfC 

149 

06 

SIWG 

190 

06 

SURG 

1»1 

06 

SUR6 

117 

06 

SURG 

l«t 

06 

SURB 

IM 

06 

SURC 

IW 

0* 

SURO 

IVi 

06 

SURR   ♦ 

117 

06 

SURG 

IM 

06 

SURG 

119 

06 

SURG 

UO 

06 

SURG 

1*1 

06 

SURG 

1ft? 

06 

SURG 

143 

06 

SUKft 

1«4 

06 

SURR 

U1 

06 

SURR 

164 

06 

SURR 

167 

06 

SURG 

16« 

03 

SURC 

164 

03 

SURR 

170 

06 

SU4G 

171 

06 

SURG 

172 

06 

MFI) 

173 

06 

NFQ 

17* 

06 

NEO 

171 

06 

MFO 

SYNCOPE  C  cm  LAPSE  WITH  CC 

SYNCOPF  C  CniLAPSF  M/Q  CC 

CHEST  PAIN 

OTHER  CIRCUIATORY  SYSTEH  OIAGNOSES  H  CC 

OTHER  CIRCULATORY  SYSTEH  DIAGNOSES  U/Q  CC 

RECTAL  RFSFCTION  WITH  CC 

RECTAL  RFSFCTION  M/O  CC 

HAJOR  SMALL  K  I ARGF  ROMEL  PROCEDURES  tllTH  CC 

MAJOR  SNAIL  t   I  ARGF  BQHEL  PROCEDURES  U/0  CC 

PERITONEAL  AOHFSiniYSIS  MITH  CC 

PERITONFAL  AnHF^THIYSIS  U/0  CC 
MINOR  SHALL  E  LARGF  BOHEL  PROCEO^IRES  MITH  CC 
MINOR  SMtLL  e  LARRF  ROHEL  PROCEDURES  HfO   CC 
STOMACH.  F<inPHAGFAl  t    DUODENAL  PROCEOURFS  ACE 
STOMACH.  F^nPHARFAl  £  DUODENAL  PROCEDURES  AGE 


>  17  WITH  CC 

>  17  M/O  CC 


STOMACH.  FHOPHAGFAI  t    DUODENAL  PROCEDURES  AGE  0-17 

ANAL  G  STOMAI  PRnCFOURES  MITH  CC 

ANAL  (STOMAL  PROCFOURES  H/0  CC 

HERNIA  PRnCFntlRF%  FKCEPT  INGUINAL  C  FEMORAL  AGE  >17  MITH  CC 

HiRNiA  pnnrfnmr%  fxcept  inguinal  g  femoral  age  >17  h/o  cc 

INGUINAL  t,   FFMORAL  HERNIA  PROCEDURES  ACE  >17  MITH  CC 
INGUINAL  C  fFHORAL  HERNIA  PROCEDURES  4GE  >17  M/O  CC 
HERNIA  PtnCFnURF*  AGP  0-17  i 

APPENOFCrOHY  U  rONPLICATED  PRINCIPAL  OIAG  MITH  CC  1 
APPENDECTOMY  H  rOHPLICATEO  PRINCIPAL  DUG  H/1  CC 

APPENDECTOMY  U/O  rOMPLICATEO  PRINCIPAL  DIAC  MITH  CC ' 
APPFNOFCTOMY  M/O  COMPLICATED  PRINCIPAL  OIAC  M/O  CC 
MOUTH  PR0CP0URF5  WITH  CC 

MOUTH  PRnr.FnuBFS  H/O  CC     • 

OTMFR  OrGFSTItfF  SYSTEM  O.R.  PROCEDURES  MITH  CC 

OTHER  Olf.FSTIWf  SV«!TEM  O.R.  PROCEDURES  H/O  CC 
DIGEST IVF  MAI  IGNANCY  WITH  CC 
DICESTIVF  MAI  fGNANCY  H/O  CC 
C.I.  HFMORRHAGF  WITH  CC 
G.I.  MEMnRRHAGF  U/n  CC 


RELATIVE 
HEIGHTS 
.6911 
.5239 
.5424 
1.1499 
,6452 

3.42B7 

2,0086 
3.1988 
1.7505 
2.7U0 

1.4612 
1,4755 
1,0722 
3.7808 
1,7226 

.8382 
.9784 

.lau 

1.1184 
.6619 

.7368 

.4749 

.9831 

2.4194 

1.435a 

1.4604 
.9097 

1.3375 
.6186 

2.7199 

1.3338 

1.2005 

.6975 

.9fl49 

.6405 


ARITHMETIC 
MEAN  LOS 
5.7 
4.2 
3.7 
7.9 
4.7 

17.9 
12.3 
17.1 
11.1 
15,0 

9.8 
10.1 

7,8 
17.3 
19.2 


7,1 

4,0 
7,2 
4,4 

4.9 
2.9 
6.9 
12.9 
8.6 

8.9 
5.0 
8.0 
3.7 
16.0 

a.R 

10.4 
6.2 
7.2 
9.1 


GEOMETRIC 
MEAN  LOS 
4.5 
3.4 
3.0 
9.8 
3.6 

19.3 
11,9 
14.9 

10,9 
12,9 

8.7 
8,0 
6,8 
13.2 
8.9 

6.0 
9.9 
3.2 

1.7 
3.7 

3.7 
2.4 
9.1 
11.2 
7.9 

7.0 
4.1 
9.1 
2.9 
11.2 

6.3 
7.0 
4.2 
5.7 
4.3 


OUTLIER 
THRESHOLD 
28 
24 
20 
30 
28 

39 
39 
38 
34 

37 

33 
32 
31 
37 
32 

30 
30 
29 
30 
25 

28 
19 
29 
35 
27 

31 
18 
29 
27 
35 

30 
31 
28 
30 
26 


♦    MEDICARE  DATA  HAVE  BFFN  SUPPl FMENTEO  RY  DATA  FROM  MARYLAND  AND  MICHIGAN  FOR  LOM  VOLUME  ORGS. 

**   OiiCS  469  AND  479  CONTAIN  CAKF^  WHICH  COULD  NOT  BE  ASSIGNED  TO  VALID  ORGS. 

NOTFl   GE0MFT11C  MEAN  IS  IISFO  ONI  Y  TO  OETFRMINE  PAYMENT  FOR  nUTLIE?  AND  TRANSFER  CASES. 

NOTFI   RELATIVE  HEIGHTS  ARF  BASFO  ON  MEDICARE  PATIENT  DATA  AND  MAY  NOT  BE  APPROPRIATE  FOR  OTHER  PATIENTS, 


TAiLE   5 

LIST   nf    DIAGNOSIS    WFiaTFO   RROIIPS    IOR&S)t    PELATIVE    WEIGHri'lG 

IFNf.TH   OF    STAY   ilUTLIFR    CUTJFF    POINTS   US= 


PACE   6  OF  H 


FACTORS.  4«ITHHETIC  AND  GEOMETRIC  MEAN  LENGTH  OF  STAY. 
0  IN  TSE  PROSPECTIVE  PAYMENT  SYSTEM 


176 

06 

MfcO 

177 

06 

MFfl 

17H 

06 

MFO 

179 

06 

MEO 

180 

06 

MFO 

1A1 

06 

MtO 

I  a? 

06 

MFO 

183 

06 

MFO 

1H4 

06 

MFO 

IftS 

03 

MFO 

lAft 

03 

MFO 

1 87 

03 

ME.l 

I8(i 

06 

MFO 

189 

06 

MET 

190 

06 

MFO 

191 

07 

SIRG 

192 

07 

SURG 

19  1 

07 

^HG 

19*. 

07 

su?-. 

19"; 

0  7 

SlHG 

196 

.)7 

SU-tG 

197 

07 

StJKG 

198 

07 

SUi(G 

199 

07 

Sll^G 

?CI0 

07 

SUtG 

?0l 

07 

SIMG 

70? 

07 

MFO 

?01 

07 

MeO 

P0« 

07 

MFi) 

?05 

07 

MfO 

?06 

07 

MFO 

?07 

07 

MfO 

?Oft 

07 

MFO 

709 

0,1 

sij-''; 

710 

OH 

SUrfi*. 

COMPLICATFO  PFPTir.  ULCER 
tJNCl'TMPllCATFn  PEPTIC  ULCfP  WITH  CC 
UNCOMPLICATFO  PFPTIC  ULCFR  W/P  CC 
INFLAMKATORY  RPWEL  OISEASf 

G.I.  nnsTmicTTPN  uith  cc 

C.I.    OBSTPIICTIflN   U/0   CC 

fSnPHAGITfS.   GiSTROCNT   C   MI5C   OICfcST    DISORDERS   AG*-*   >17   WITH   CC 
ESOPHACITIS.    GASTROEMT    r.    flSC    DIGEST    01  SOROF^S    A^p    >17    4/0   CC 
ESflPHACTTTS.    GASTRPFNT    C   *!ISC    DIGEST    OlSOROE-lS    A3E    0-17 
arNTAL    K    ORAI     PTS    FKCCPT    FXTRACri3NS   C    RESTORATIONS,    AOE    >17 


3ENTAL    f.    riRAI     CIS    FXCt  ?T    FXTRACTIINS 
OFNTAL    FXTRACTtnNS   F.    5:i  STPRATinNS 
ITHER    OIGFSTIVF    SYSTE'^    DIAGNOSES    A'-.F 
IIMFR    niGFSTIVF    SYSTFK    DIAGNOStS    AG^ 
ITHEk    OIGFSTIVF    SYSTFM   DIAGNOSES   AG^ 


£   RtSTrRATIONS,    AGE   1-17 

>17   MITI  CC  ' 

>17    \t/Q  CC  I 

0-17 


PAMCKi^A^.   I  IVFP    f.    SHUNT   PPCCECURfcS   JITH   CC. 
»*NCScAS,    LIVFP    £    Sr«UNT    PPOCEPURFS    W/J   CC  f 

MILIARY    TRACT    PPnr.    EXCEPT    TOT    CHOLECYSTECTOMY    WITH    CC 
BILIAKY    T?ACT   PRnr   EXCEPT    TOT    CHOLECYSTECTOMY   M/D  CC 
TflTAL   CMfMFrYSTFrTnMY   K   C.D.C.    -JITH   CC 

TlITAL   CHniFrYSTFCTn-iY   W  C.D.E.    </n  CC  I 

TOTAL    CHOI  FCYSTFCTPMY    HA)   C.O.f-.    HI  TM   CC 
TOTAL    CHOIFCYSTFCTOMY    K/J   C.O.F.    U/n   CC 
^cPAT^BIlURY    niAKMSTIC   PPOCrO'JRE    FJ?    MALIG-^AfiCY 
HEPATOhtLlARY    n  AGNOSTIC    rkOCfOlifii    FJR    NCN-N4LIGNANCY 

OTHER    hFPATOntl  lARY    Oc    PANCKEAS    n.<.    P^OCFOU^'^S 

CIRRHOSIS  r.  ei  rnHDi  ic  hepatitis 

1ALICNANCY   Of    HFPATOfllLIAfY    SYSTFM    JR    PANCRi^iS 

OISn*0F«S    OF    PANCREAS    EXCEPT    MALIGNANCY 

OlSURaFRS   OF   I  IVFP   FXCIPT    MALIG.CIRR, ALC    HEPA    WITH    CC 

OISfWOFRS   OF    I  IVFP    »-XCfP|    hALICCIRf^, ALC    HEP\    ^/O   C" 
OISOkniRS   OF    THE    RTLHRY    TMCT    i<ITH    CC 
niSllROERS   OF    THF    8ILIARY    TRACT    H/0   CC 
■iAJOa   JOINT   f.   I  iHft   SEATTAthMENT    P-<JCCDUi'tS 
HIP    t    FFMU?    PRPCFniRFS    EXCtPT    MAjn»    JOINT    AG^    >17   ^|th   CC 


RELATIVE 
WEIGHTS 
.9976 
.7761 
.S719 
1.0913 
.9183 

.S369 
.7*02 
.5306 
.6576 
.7550 

.4112 
.4574 
S9556 
.4902 
.7953 

5.1989 
2. 4795 
3.'>632 
1.8839 
2.3*57 

1.5778 
1.7836 
1.0541 
2.2733 
2.6573 

2.444<» 
1.2418 

i.onp9 

1.0305 
1.2410 

.6433 

.9597 

.5P35 

2.3940 

2.1274 


ARITHMETIC 
MEAN  LOS 
7.8 
6.5 
4.9 
9.4 
7.7 

5.0 
6.3 
4.6 
4.6 
6.1 


2.8 
7.3 
4.2 

s.a 

22.8 
13.8 
17.5 
12.4 
13.6 

10.2 
10.6 
7.1 
15.5 
13.8 

13.0 

10.2 

9.6 

7.7 

9.5 

5.7 

7.3 

4.6 

13.0 

15.4 


!-.      «!?J      '}^       ^*   "*^^    """"'^  '5"PP«FME\TeD   PY    TATA    F^'JN   1ARYLAN0    AND    MICHIGAN   FO^    LC^    VUUME    ORGS. 

♦♦      n^GS    *f,H    A.NO    W)   CnNT»I^   r.ASFS.  WHICH   CCULr    NOT    5t    4SSI&N=0    TO   VALID  O^GS. 

NOTF:       GFfNETRIC    MEAN    IS    USED   fJNl  Y    T!'    0£Tf^-ItlF    PAYMENT    ^O"^    TJTLI^^    AND    TRANSFER    CASS. 

NOIF:       «ELATIVF    -|c,Gt,TS    A-^r    RA<;^n   PN   ,-EOICAPfc    PATIENT    DATA    AVIO   HAY    NOT    ^^    ADOor.PRIATE    FOR    OTHER   PATIENTS. 


GEOMETRIC 
MEAN  LOS 
6.1 
5.4 
4.2 
7.3 
5.9 

4.1 
9.0 
3.7 
2.9 
4.3 

2.9 
2.1 
5.1 
3.0 
4.2 

17.6 
11.7 
14.8 
10.7 
12.1 

9.3 
9.2 

6.5 
12.5 

9,5 

'  8.8 
7.4 
6.6 
6.1 

6.8 

4.0 

5.7 

3.7 

11.9 

13.2 


AND 


OUTLIER 
THRESHOLD 
'30 
29 
23 
31 
30 

28 
29 
27 
27 
28 

23 
16 
29 
27 

28 

42 
36 
39 
35 

36 

31 
33 

22 
36 
34 

33 

31 
31 
30 
31 

28 
30 
26 
36 
37 


p 

8 


o. 


o 

«a 

(0 
Qu 

SO 

E. 

9 

CD 
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LIST  HF  OIAGNOSIS  RFL»TFn  CRdUPS  (ORGS),  R£LATIVc  MEICHTINC  FACTORS.  ARITHMETIC 

AND  GEOMETRIC  MEAN  LENGTH  OF  STAY, 

AND 

IFNCTH  OF  STAY  QUTLIfR  CUTUFF  POINTS  USED  IN  THE  PROSPECTIVE  PAYMENT  SYSTEM 

■ 

RELATIVF   ARITHMETIC 

GEOMETRIC 

OUTLIER 

^ 

WEIGHTS 

MEAN  LOS 

MEAN  LOS 

THRESHOLD 

711 

08 

SlIRG 

HIP  £  FFMU"  PRnr.FntlRES  EXCIPT  MAJOR  JGINT  ACE  >17  K/O  CC 

1.5499 

11.8 

10.7 

35 

21? 

Od 

SUKG 

HIP  C  FF«1UR  PROCFnURES  EXCt  PT  MAJOR  JOINT  AC«^  0-17 

1.47P9 

10.4 

7.3 

31 

?^^ 

08 

SURG 

AMPUTATION  FOR  MUSCULOSKFl TTAL  SYSTE«1  C  CONN  TISSUE  DISORDERS 

1.7680 

13.6 

10.1 

34 

?14 

08 

SURG 

SACK  t  NFCK  PRnr.FnURES  WITH  CC 

2.0479 

14.4 

12.0 

36 

• 

?1S 

08 

SURG 

SACK  t  NFCK  PRnr.FOURFS  H/O  CC 

1.311S 

9.6 

8.4 

32 

216 

OS 

SUKG 

aiOPSIFS  OF  MUSCULOSKELETAL  SYSTEM  t  CONNECTIVE  TISSUE 

1.6324 

13.4 

e.5 

32 

1 

?I7 

08 

SURG 

HHO   OEBRtn  e  SKN  GPFT  EXCEPT  HAMO.FOR  MUSCSKPLET  C  CONN  TISS  01 S 

2.9579 

21.8 

13.7 

38 

?IH 

08 

SURG 

LOHER  EXTRFM  f.  HUMF-<  PROC  EXCtPT  HIP, FOOT  .FE-iUR  AGE  >17  4ITH  CC 

1.5606 

11.0 

8.7 

33 

? 

?I9 

08 

SU<<G 

LOHFR  FXTRFM  f.  HUMFR  PROC  EXCEPT  HIP, FOOT  .FEMUR  AG?  >17  W/0  CC 

.9878 

6.7 

5.5 

30 

4 

?70 

08 

SURG  ♦ 

LOWER  FXTRFM  f.  HUMFR  PROC  EXCEPT  HIP, FOOT , FEMUR  AGE  0-17 

.9242 

5.3 

29 

t 

??1 

08 

SIMG 

KNEE  PROCFOURFS  WITH  CC             V 

1.5128 

9.9 

6.5 

30 

2?? 

08 

SURG 

KNEE  PROCFDURFS  H/H  CC 

.8305 

5.0 

3.5 

27 

i 

?73 

08 

SURG 

MAJOR  SHOULDFR/FIBOM  PROC,  OR  OTHER  UPPER  EXTREMITY  PROC  W  CC 

1.0635 

6.2 

4.8 

29 

??♦ 

08 

SURG 

SHOULOFR.FI  BOH  OR  FORFARM  PROC.EXC  MAJOR  JOINT  PROC,  M/0   CC 

.6418 

3.6 

2.9 

20 

225 

08 

SURG 

FOOT  PROCFOURFS 

.6988 

4.5 

3.2 

"27 

is 

226 

08 

SURG 

SOFT  TISSUE  PRHCFOURFS  WITH  CC 

1.3651 

9.9 

6.6 

31 

z- 

277 

08 

SURG 

SOFT  TISSUE  PROCEDURES  W/O  CC 

.6651 

4.3 

3.2 

27 

o 

« 

228 

08 

SURG* 

MAJOR  THUMB  OR  JOINT  PROC, OR  OTH  HAND  OR  WRIST  PROC  H  CC 

.8124 

4.2 

3.0 

27 

i^ 

229 

08 

SURG 

HAND  OR  HRIST  PROC.  EXCEPT  MAJOR  JOINT  PROC,  H/0  CC 

.5179 

2.7 

2.0 

16 

s 

?^o 

08 

SURG 

LOCAL  EXCISION  f.  REMOVAL  OF  INT  FIX  DEVICES  OF  HIP  6  FEMUR 

.8542 

6.4 

4.3 

26 

211 

08 

SURG 

LOCAL  FXriSION  f.  REMOVAL  OF  INT  FIX  DEVICES  EXCEPT  HIP  6  FEMUR 

.8727 

5.8 

3.6 

28 

i 

2^2 

OS 

SURG 

ARTHROSCOPY 

\ 

.9520 

6.1 

3.3 

27 

03 

?^^ 

08 

SURG 

OTHFR  MUSCUinSKFI  FT  SYS  C  CONN  TISS  O.R.  PROC  WITH  CC 

1.6451 

12.0 

8.7 

33 

^ 

234 

08 

SURG 

OTHER  MUSCULOSKFLET  SYS  t  CONN  TISS  O.R.  PROC  H/0  CC 

.8617 

6.1 

4.6 

29 

23S 

08 

MFD 

FRACTURES  OF  FFMUR 

1.1890 

13.8 

8.3 

32 

236 

OR 

NED 

FRACTURES  OF  HIP  f.  PELVIS 

.8845 

9.8 

7.1 

31 

737 

08 

MED 

SPRAINS.  STRAINS,  f.  DISLOCATIONS  OF  HIP,  PELVIS  C  THIGH 

.5694 

6.1 

4.6 

29 

^ 

238 

08 

MED 

OSTEOMYELITIS 

1.6532 

14.6 

10.7 

35 

an 

239 

08 

MED 

PATHOLOCICAI  FRACTliRES  £  MUSCULOSKELETAL  £  CONN  TISS  MALIGNANCY 

.9735 

10.0 

7.6 

32 

S 

240 

08 

MED 

CONNECTIVE  TISSUE  DISORDERS  MITH  CC 

1.1129 

9.6 

7.3 

31 

^ 

241 

08 

MED 

CONNECTIVE  TISSUE  DISaROERS  H/O  CC 

.6383 

6.5 

5.1 

29 

1: 

242 

08 

MED 

SEPTIC  ARTHRITIS 

1.3182 

11.3 

8.5 

33 

243 

08 

MED 

MEDICAL  BACK  PROBLEMS 

.6576 

6.8 

5.1 

29 

744 

08 

MfO 

BONE  DISFASFS  £  SPECIFIC  ARTHROPATHIES  MITH  CC 

.7197 

7.3 

5.5 

30 

24«i 

08 

MED 

BONE  DISFASFS  £  SPECIFIC  ARTHROPATHIES  H/O  CC 

.5235 

5,5 

4.2 

28 

50. 

* 

MEDICARE  DATA  HAVE  BEFN  SlIPPLFMENTEO  BY  DATA  FROM  MARYLAND  AND  MICHIGAN  FOR 

LOH 

VOLUME  ORGS. 

1 

•* 

ORGS 

469  AND  470  CONTAIN  CASES  MHICH  COULD  NOT  BE  ASSIGNED  TO  VALID  ORGS. 

NnTF 

:   GEOMETRIC  MEAN  IS  USFO  ONI Y  TO  DETERMINE  PAYMENT  FOR  OUTLIER  AND  TRANSFER 

CASES. 

NOTE 

:   RELATIVE 

HEIGHTS  ARf  BASFO  ON  MEDICARE  PATIENT  DATA  AND  MAY  NOT  BE  APPROPRIATE  FOR  OTHER 

i             '             ' 

PATIENTS. 



. 

- 

M 
g 
^ 

246 
?*7 

?«8 
?*9 
?50 

2Sl 
?S2 
2S3 
2«« 
2SS 

2S6 
7S7 
298 
?S9 

260 

261 
262 
263 
26« 
26S 

266 
267 
26R 
269 
270 

271 
272 
273 
27* 
27S 

276 
277 
27fl 
27<J 

2H0 


TABLE  5 

LIST  OF  niACNOSlS  BFHTFO  CRmiPS  (ORGS),  RELATIVE  WEIGHTING  FACTORS, 

LFNCTH  OF  STAY  OUTLIER  CUTOFF  POINTS  USED  IN  THE 
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ARITHMETIC  AND  GEOMETRIC  MEAN  LENGTH  OF  STAY, 
PROSPECTIVE  PAYMENT  SYSTEM 


08 
08 
08 
08 
08 

08 
08 
08 
08 
08 

08 
09 
09 
09 
09 


HFO 
MEO 
HFO 
MED 
MFD 

MFD 
MFD 
MED 
MEO 
MEO 

MEO 

SURG 

SUKC 

SURG 

SURG 


MON-SPFCIFIC  ARTHRPPATHIES 

SIGNS  t   SYMPTOMS  OF  MUSCULOSKELETAL  SYSTEM  C  CONN  TISSUE 

TENDONITIS.  MYOSITIS  C  BURSITIS 

AFTERCARE.  MUSCULOSKELETAL  SYSTEM  t  CONNECTIVE  TISSUE 

FX.  SPRN.  STRN  f.   niSL  OF  FOREARM.  HAND.  FOOT  AGE  >17  MITM  CC 


FX 
♦  FX 

FX 


SPRN.  STRN  f.  niSL  OF  F0REAR1,  HAND,  FOOT  AGE  >17  M/O  CC 
SPRN.  STRN  C  niSL  OF  FOVEARM.  HAND,  FOOT  AGE  0-17 


SPRN.  STRM  C  niSL  OF  UPARM.LOMLEG  EX  FOOT  AGE  >17  WITH  CC 
FX,  SPRN.  STRN  C  OlSL  OF  UPARM.LONLEG  EX  FOOT  AGE  >17  M/O  CC 
•  FX,  SPRN.  STRN  f.  niSL  OF  UPARM.LOMLEG  EX  FOOT  ACE  0-17 


09  SURG 

04  SURG 

09  SURG 

09  SURG 

09  SURG 


JTHER  MUSCULHSKFLFTAL  SYSTEM  C  CONNECTIVE  TISSUE  DIAGNOSES 
TOTAL  MASTFCTRMY  FOR  MALIGNANCY  MITM  CC 
TOTAL  HASTFCTOMY  FOR  MALIGNANCY  M/O  CC 
SUBTOTAL  MASTECTOMY  FOR  MALIGNANCY  MITH  CC 
SUBTOTAL  MASTECTOMY  FOR  MALIGNANCY  M/O  CC 

B-IEAST  PROC  FOR  NON-MALIGNANCY  EXCEPT  BIOPSY  t  LOCAL  EXCISION 

BREAST  BIOPSY  t.   LOCAL  EXCISION  FOR  NON-MALIGNANCY 

SKIN  GRAFT  6/OR  OFBRIO  FOR  SKN  ULCER  OR  CELLULITIS  MITH  CC 

SKIN  GRAFT  H/OR  DFRRIO  FOR  SKN  ULCER  OR  CELLULITIS  H/O  CC 

SKIN  GRAFT  t/OR  OFRRID  EXCEPT  FOR  SKIN  ULCER  OR  CELLULITIS  M  CC 

# 

09  SURG        SKIN  GRAFT   C/OR    OFPRIO   EXCEPT   FOR   SKIN  ULCER   OR  CELLULITIS   M/O   CC 

09  SURG         PERIANAL    C    PUflNinAL    PROCEdURES 

09  SURG         SKIN,    SIIBCUTANFOUS    TISSUE    C    BPEAST    PLASTIC    PROCEDURES 

09         'dTHER  skin.  SUBCUT  TISS  r.  BREAST  PROCEDURE  MITM  CC 

09  OTHER  SKIN.  SUBCUT  TISS  C  BREAST  PROCEDURE  M/O  CC  . 

09  MFD  SKIN  ULCFRS                                                 ! 

09  MFD  MAJOR  SKIN  niSflPOFRS  WITH  CC 

09  MFD  lAJOR  SKIN  niSOBOFRS  H/O  CC                                  1 

09  MFD  MALIGNANT  BRF4ST  OTSOROERS  MITH  CC                        ! 

09  MFD  MALIGNANT  BPFAST  DISORDERS  H/O  CC 

09  MED     NON-MALIGANT  BHFAST  DISORDERS 

09  MfD     CELLULITIS  ACF  >1 7  MITH  CC  <         ^ 

09  MED     CELLULITIS  ACF  >17  M/O  CC  '         )  , 

09  MFD  ♦  CELLULITIS  Af.F  0-17 

09  MEO     TRAUMA  Ttl  THF  SKIN.  SUBCUT  TiSS  t  BREAST  AGE  >I7  MITH  CC 


RELATIVE 

ARITHMETIC 

GEOMETRIC 

HEIGHTS 

MEAN  LOS 

MEAN  LOS 

.5715 

5.7 

4.6 

.5378 

9.1 

3.8 

.6219 

5.9 

4.9 

.6700 

6.7 

4.4 

.6646 

6.9 

>     4.4 

.4223 

3.« 

2.9 

.3496 

1.8 

.7800 

8.2 

5.9 

.4451 

9.0 

3.7 

.4638 

2.9 

.6412 

9.5 

4.0 

.9909 

6.9 

6.0 

.7930 

9.1 

4.B 

.9846 

7.S 

5.0 

.6006 

3.6 

2.9 

.6352 

3.2 

2.6 

.4333 

2.4 

1.9 

2.6665 

21.5 

15.6 

1.5825 

14.3 

10.6 

1.4163 

10.8 

6.9 

.6900 

%.9 

3.3 

.6152 

4.S 

3.1 

.6202 

3.8 

2.5 

1.6018 

11.8 

7.8 

.6S57 

4.9 

3.4 

1.2173 

11.7 

8.8 

1.0i32 

9.6 

7.4 

.7092 

7.7 

5.9 

1.0473 

9.8 

6.3 

.5766 

5.3 

3.4 

.53P6 

4.6 

3.1 

.9689 

8.9 

7.3 

.6879 

6.8 

5.8 

.7367 

4.2 

.6410 

6.4 

4.7 

♦    MFOICARF  DATA  HAVE  BFFN  SUPPI  FMENTEO  BY  DATA  FROM  MARYLAND  AND  MICHIGAN  FOR  LOM  VILUME  ORGS. 

♦*   0-iCS  469  AND  470  CONTAIN  CASFS  MHICH  CPULP  NOT  St  ASSIGNED  TT  VALID  O'^GS. 

NOTF;      GEOMETRIC    MEAN    IS    llSFft   ONI  Y    TO    OFTEPf^IKE    PAYMENT    FOR   OUTLIER    AND    "ANSFEP    CASES.  o»,,cmt< 

note:   relative  MPIGHTS  are  BASFO  ON  MEDICARE  PATIENT  DATA  AND  MAY  NOT  BE  APPROPRIATE  FOR  OTHER  PATIENTS. 


AND 


OUTLIER 
THRESHOLD 
29 
28 
28 
28 
28 

24 
15 
30 
28 
27 

28 

29 

20 
29 
20 

17 
12 

40 

'  35 

31 

27 
27 
27 
32 
27 

33 
31 

30 
30 
27 

27 

31 
30 
24 
29 


09 

n 

o. 

91 

e. 

(0 

01 


TA^LE  5 
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LI«;T  Of  niACNOSIS  *FIATFn  r.RnilPS  (DKCS).  R-ELATIVE  weighting  FACinRS.  A9ITHf*ETIC  AND  GECMEHIC  MEAN  LENGTH  OF  STAY,  AND 

IFNGTH  OF  STAY  OUTLIER  CUTOFF  POINTS  US=0  IN  THE  PROSPECTIVE  PAYMENT  SYSTEH 


?8l 

09 

KFO 

7R2 

09 

MFO 

283 

09 

HFO 

7n« 

09 

KFD 

?RS 

10 

su«r. 

786 

10 

SURG 

?fl7 

10 

SURG 

?aA 

10 

SURG 

7H9 

10 

SURG 

790 

10 

SURG 

791 

10 

SURG 

292 

10 

SURG 

793 

19 

SURG 

79* 

10 

MEO 

79S 

10 

MFO 

296 

10 

MFt) 

797 

10 

HFO 

798 

10 

HFO 

799 

10 

)«:n 

300 

10 

MEO 

301 

10 

MFO 

307 

11 

SURG 

303 

11 

SU4G 

304 

11 

SURG 

306 

11 

SURG 

306 

11 

SURG 

307 

11 

SURG 

308 

11 

SURG 

309 

11 

SURG 

310 

11 

SUi?G 

311 

II 

SURG 

31? 

n 

SURG 

313 

11 

SURG 

3U 

11 

SURG 

315 

11 

SURG 

TRAUMA  in  THF  SKIN.  SUPCUT  TISS  C  ARtAST  AG?  >17  M/D  CC 

TRAUMA  Tn  THF  SKIN.  SUbCUT  TISS  C  9^EAST  AGE  0-17 

MINOR  SKIN  niSflPOFRS  WITH  CC 

MINOR  SKIN  niSPROFRS  W/O  CC 

AMPUTAT  OF  lOWfP  I  \m    FOR  ENOPC?  I'JE  .NUTRI T ,  G  META<?aL  OlSOROERS 

AORFNAL  K    PITUITARY  Pj^GCEDUOES 

SKIN  GRAFTS  K  WOUND  OfcE^U)  FOP  ENOOC.  NUTRIT  f.  META9  DISORDERS 

n.R.  PRnCFOURFS  FOR  OBESITY 

PARATHYROin  PROtFOUOES 

THYROID  P'OrFDUSFS 

THYROCLOSSAI  PROCEDURES 

llTHER  ENOOCRINF.  NUTRIT  C  HETAB  O.R.  P»OC  WITH  CC 

OTHER  FNOOCRINF.  NUTRIT  t  HETAB  O.R.  Pi<OC  W/0  CC 

DIABETES  AGF  >3S 

0IA8ETeS  AGF  n-3S 

NUTRITIONAL  C  MISC  METABOLIC  DISORDERS  AGE  >17  WITH  CC 
NUTRITnNAI  f.  MiSr  METABOLIC  OISOROERS  ACE  >17  W/O  CC 
NUTRITIONAI  C  MISC  METASOLIC  DISORDERS  ACE  0-17 
IN8nRN  FRROPS  OF  MFTAHOLISH 
ENDOCRINE  niSORDFRS  WITH  CC  • 


ENOOCRINF  niSOeOFRS  W/C  CC 
KIDNEY  TRANSPI ANT 
KIDNEY. URFTFK  K  MAJOR  BLADDER 
KIDNEY. URFTFR  E  MAJOR  DLADOEP 
KIDNEY. URFTFR  C  MAJOR  BLADDER 


P'^aCtDURrS  FOR  NEOPLASM 
PROC  F'Ji?  NON-NEOPL  WITH 
P<UC  FOR  NON-NFOPL 


W/0 


CC 
CC 


PROSTATFCTOMY 
PROSTATECTOMY 
MINOR  BLAOOFR 
MINOR  RLAOOFR 
TRANSUBFTHRAL 


WITH    CC 
W/n    CC 
PRflr.FOURES 
PROCFOURES 
PROCF0U»<FS 


WITH  CC 
W/G  CC 
WITH  CC 


TRANSURFTHRAI  PPOfFOURES  WAJ  CC 
URETHRAL  PROf.FnURFS,  ACE  >17  WITH  CC 
URETHRAL  PRDrFnURFS,  AGF  >17  W/0  CC 
♦  URETHRAL  PROCFDURFS,  AGE  C-17 

OTHER  KIDNEY  f.  URINARY  TRACT  0.^.  PROCEDURES 


RELATIVE 
WEIGHTS 
.4268 
.3424 
.7751 
.4811 
2.9829 

2.6038 
2.1823 
2.0573 
1.0939 
.8065 

.5098 

2.6606 

1.2020 

.7623 

.7779 

,9399 
.5751 
.5  892 
.8414 
1.1237 

.6459 
3.7180 
2.7287 
2.4872 
1.3634 

1.4  358 
.8672 

1.5368 
.8420 
.9140 

.5  486 
.8261 
.5069 
.4323 
2.4135 


ARITHMETIC 

MEAN  LOS 

4.5 

7.4 

5.0 

23.2 

13.7 

19.0 

11.5 

6.7 

4.5 

2.6 
17.3 
9.2 
7.5 
6.1 

8.3 
5.6 
4.3 
7.0 
9.6 

6.0 
18.4 
14.9 
14.3 

8.3 

10.3 
6.1 

10.3 
5.5 
6.3 

3.4 

5.9 
3.4 

13.7 


GEOMETRIC 
MEAN  LOS 
3.4 
2.2 
9.9 
3.7 
17.3 

11.2 

13.6 

8.0 

9.1 

3.7 

2.1 
12.2 
6.6 
6.1 
«.7 

6.1 
4.4 
3.3 
4.7 
7.2 

4.6 
19.9 
12.6 
10.9 

6.3 

a.i 

9.2 
7.2 
4.0 
4.6 

2.7 
4.2 
2.6 
2.3 

8.9 


OUTLIER 
THRESHOLD 
27 
19 
30 
28 
41 

35 
38 
32 
29 
22 

13 
36 
31 
30 
29 

30 
28 
27 
29 
31 

29 
40 
37 
35 
30 

32 
29 
31 
28 
29 

21 
28 
23 
26 
.32 


♦    MrOICARF  OAT*  HAVE  8FFN  SUPPIFMENTEO  BY  DATA  FROM  MARYLAND  AND  MICHIGAN  FOR  LCW  VILUME  ORGS. 

♦♦   ORGS  469  AND  470  CONTAIN  CASES  WHICH  COULD  NOT  BE  ASSIGNED  TO  VALID  D<GS. 

MOTF:   GF0M£T.<IC  mean  is  USFD  ONI  Y  to  DETESKINF  payment  COR  QUTLIE?  AND  TRA'JSFER  CASES. 

KOTF:   -JFLATIVE  4FIGHTS  ARF  RASFD  ON  MEOK.APE  PATIENT  DATA  AND  M4r  NOT  9E  APPPOPRIATE  FOR 
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OTHER  PATIENTS. 
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LIST  Vf-    0IAG10SIS  RFMTFf)  CROUPS  (ORGS),  RELATIVE  MEIGHTING  FACTORS,  ARITHHETIC  ANO  GEOMETRIC  HEAN  LENGTH  OF  STAY.  AND 

IFNGTH  OF  STAY  OUTLIER  CUTOFF  POINTS  JSSO  IN  THF  PROSPECTIVE  PAWENT  SYSTEM 


116 
317 
3IR 

319 

3?0 

321 
37? 
373 
3?« 
37S 

376 

377 
37« 
37<» 

330 

331 
332 
333 
334 
33S 

336 
337 
338 
339 

340 

341 
347 
343 

344 
343 

346 
347 
34A 
349 
3^0 


11 
11 
II 
11 
11 

11 
11 
11 
11 
11 

11 

n 
11 
11 
11 

II 
II 
11 

12 
17 

1? 

12 
17 
12 
17 

12 
12 
12 
1? 
17 

17 
12 
1? 
17 
12 


HED 
HFO 
MFO 
HEO 
HFO 

HFt) 
HFO 
HFO 
NFn 
¥fQ 

MEO 
HFO 
HEO 
HFO 
HEO 

HFO 

HFO 

HFO 

SURG 

SURG 

SURG 
SURG 
SURG 
SURG 
SURG 


RENAL  FAILURE 

ADMIT  FOR  RFNAI  OIALYSIS 

KIDNEY  r.  URINARY  TRACT  NtOPLASMS  WITH  CC 

KIDNEY  S  URINARY  TRACT  NEOPLASMS  H/0  CC 

KIDNEY  C  URINARY  TRACT  INFECTIONS  ACE  >17  MITH  CC 

KIDNEY  E  URINARY  TRACT  INFECTIONS  AGE  >17  W/0  CC 
KIDNEY  K  URINARY  TRACT  INFECTIONS  AGE  0*17 
URINARY  STONES  MITH  CC,  t/OR  ES^  LITHOTRIPSY  ' 

URINARY  STOHFS  M/O  CC  ^ 

KIOHEY  &  URINARY  TRACT  SIGNS  t  SYiPIOMS  AGE  >17  WITH  CC 

KIDNEY  C  URINARY  TRACT  SIGNS  C  SYMPTOMS  AGE  >I7  W/O  CC 

♦  KIONIY  K  URINARY  TRACT  SIGNS  C  SYMPTOMS  ACE  0-17  \ 
URFTHaAL  STRICTMRF  ACE  >17  MITH  CC  - 
URETHi^AI  STRir.TURF  AGF  >17  M/0  CC 

♦  URETHRAL- STRICTURE  AGE  0-17 


OTHER  KIONFY  f.  URINARY  TRACT 
OTHSR  KIONFY  K  URINARY  TRACT 
OTHER  KIDNFY  fi  URINARY  TRACT 
NAJOR  HALF  PFIVIC  PROCEDURES 
HAJOR  HAIF  PFIVir.  PROCEOURFS 


DIAGNQSPS 
DIAGNaSES 
DIAGNOSES 
M  CC 
M/3  CC 


AGE 
AGF 
ACE 


>17  MITH  CC 
>17  M/a  CC 
0-17 


TRANSURETHRAL  PROSTATECTOMY  MITH  CC 
TRAHSURFTHRAI  PROSTATECTOMY  M/0  CC 
TESTES  PROTFnURFS.  FOR  MALIGNANCY 
TESTES  PRnr.FOURFS.  NON-MALIGNANCY  AGE  >17 
TESTES  PROr.FDURFS.  NON-MALIGNANCY  AGE  0-17 


SURG    PENIS  PROCFOURFS 

SURG    CIRCUMCISION  AGF  >t7  * 

SURG  ♦  CIRCUMCISION  ACF  0-17 

SURG    OTHER  HAIF  REPRODUCTIVE  SYSTEM  O.R.  PROCEDURES  FOR  MALIGNANCY 

SURG    OTHER  HALF  RFPRODUCTI VE  SYSTEM  3.R.  PROC  EXCEPT  FOR  MALIGNANCY 


MITH  CC 
M/0  CC 


HFO  MALIGNANCY.  HAIF  REPRODUCTIVE  SYSTEM, 

MEO  MALIGNANCY.  MALE  RFPROOUCTIVE  SYSTEM, 

MEO  BENIGN  PROSTATIC  HYPERTROPHY  MITH  CC 

HFO  BENIGN  PROSTATIC  HYPERTROPHY  M/0  CC 

MEO  INFLAMMATION  OF  TMF  HALE  REPRODUCTIVE  SYSTEM 


RELATIVE 

HEIGHTS 

l.?852 

.3Mt 

1.0643 

.6  775 

1,3497 

.7266 
.7584 
*<)043 
.4219 
•  6048 

.43M 
.5511 
.6290 
.4259 
.2763 

.9133 
.•56» 
.?2?3 

i.85n 

1.3671 

1.02C5 
.69^3 
.>532 
.se68 
.4335 

.9664 
.4508 
.3788 
1.0867 
.7907 

.9165 
.4  964 
.4749 
.387) 
.6806 


ARITHMETIC 
MEAN  LOS 
9.3 
1.8 
9.2 
4.9 

a.6 

6.5 
6«3 
4.2 

Sa 

3.9 

sa 


7.9 
«.« 

t2.) 
4.9 

7.2 
%.t 
9.1 


5.0 
t,% 

7.1 
9.t 

8.2 
J.7 
9.9 
2.« 
9.9 


GEOMETRIC 
MEAN  LOS 
6.4 
2.0 
6.1 
3.0 
7.0 

5.5 
5.2 
3.0 
2.4 
4.6 

3.1 

S.l 
3.» 
2.5 
1.6 

5.4 
3.9 
J. 9 
11.0 
6.9 

6.2 
4.5 
3.2 
2.7 
2.4 

4.0 
2.1 
1.7 
5.5 
4.1 

5.5 
2.6 
3.6 

tA 

5.0 


OUTLIER 
THRESHOLD 
30 
IP 
30 
27 
31 


I*  II»I?I'^f''^  ''*^*  ***"*  ^^^**    SIIPPIFHgNTED  BY  DATA  FROM  MARYLAND  ANO  MICHIGAN  FOR  LOM  VUUME  ORGS. 

tJTc?"L;^-cr2??  *"*  "'*^*"*  "'^^  ""»"  ^^^^   '*0T  8E  ASSIGNED  TO  VALID  ORGS. 

»«TFl   CFOMFTRIC  HEAN  IS  USED  ONI  V  TO  DETERMINE  PAYMENT  FOR  OUTLIER  ANO  TRANSFER  CASES. 

MOTFJ   RELATIVi  HEIGHTS  ARE  BASFO  ON  MEDICARE  PATIENT  DATA  ANO  MAY  NOT  BE  APPROPRIATE  FOK  OTHER  PATIENTS. 
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LIST  HF  niACMOSlS  RFLATFO  GRnuPS  lORGS),  RELATIVE  HEICHTINC  FACTORS,  ARITHMETIC  AND  GEOMETRIC  MEAN  LENGTH  OF  STAY,  AND 

LFNGTH  OF  STAY  OUTLIER  CUTOFF  POINTS  USED  IN  THE  PROSPECTIVE  PAYMENT-  SYSTEM 


■'-■•.  :    ■  ■  ■  ! 

W  I?  MFO   ♦  STERILI/ATION.  MAI  F 

^•12  17  HEO  riTHER  HALF  RFPOnOUCTI VI  SYSTEH  QUCNOSF.S 

^1^  \1  SIIRG  P6LVIC  FVTSCFRATinN,  RADICAL  HYSTWECTIJMV  K  RADICAL  VULVECTOMY 

S94  13  SURG  UTERINE. AONFXA  PROC  FOR  NON-OVARIAN/AONEXAL  MALIC  MITH  CC 

•%W  n  SURG  UTERINE. AONFIA  PROC  FOR  NnN-OVARIAN/AONEXAL  MALIC  M/O  CC 

Mfc  M  SURG  FEMALE  RFPROnUCTIVF  SYSTEM  RECONSTRUCTIVE  PROCEDURES 

^^7  13  SURS  UTERINE  C  ADNFIA  PROC  FOM  OVARIAN  OR  AONEXAL  MALIC 

3M  13  SURG  UTERINE  t   AONFIA  PROC  FOR  NON'NALICNAHCY  WITH  CC 

359  13  SURG  UTERINE  C  ARNFIA  PROC  FOR  NON>MALICNANCV  M/O  CC 

3*0  13  SURG  VA6INA.  CFRVIX  K  VULVA  PROCEDURES 

3M  13  SURG  LAPAROSCnPY  t    !Nr.l?:iONAL  TUBAL  INTERRUPTION 

3«?  13  siiRc  ENonscnPir.  tinmi   interruption 

3*3  13  SURG  0(C.  CONWATinN  t   RADIO-INPIANT*  FOR  NALICNANCY 

3A4  13  SURG  OCC.  CnNUATION  EXCEPT  FOR  MALIGNANCY 

3*f  13  SURG  riTHFR  FFMAI F  RFPRODUCTIVE  SYSTEH  O.R.  PROCEDURES 

3Af>  13  MFD  MALIGNANCY.  FFMAI  F  REPRODUCTIVE  SYSTEH  HITH  CC 

3*7  13  MFD  HAlieNANCT.  FFHALF  REPRODUCTIVE  SYSTEM  M/O  CC 

3M  13  NED  INFECTIONS.  FFMAIF  RFPRODUCTIVE  SYSTEM 

3M  13  HPn  HfNSTRUAl  «  OTHFR  FEMALE  REPRODUCTIVE  SYSTEM  DISORDERS 

370  1«  SURS  CESAREAN  SFCTION  H  CC 

^71  1*  SU9C  CFSAREA!4  SFCTION  M/O  CC              • 

372  H  MEO  VAGINAL  OFIIVFRV  H  COMPLICATING  DIAGNQSES 

373  14  HEO  VA6INAI  DFI  IVFPV  M/O  COMPLICATING  01 AGNOSCS         1 

374  14  SURG  VA6INAL  nFLIVFRY  H  STERILIIATION  (/OR  OCC  I 

375  14  SURG  *  VA6INAL  HFl  IVFRV  M  Q.R.  PROC  EXCEPT  STERIL  C/QR  D£C  ! 

376  14  MFD  POSTPARTUM  £  POST  ABORTION  0IA6H0SES  M/O  O.R.  PROCEDURE 

377  14  SI»G  PnSTPAfeTWM  K  POST  ABORTION  DIAGNOSES  M  O.R.  PROCEDURE 
37B  14  MFO  ECTOPIC  PREGNANCY 
379  14  MED  TMRFATFNFO  ARORTinN 
3Bn  14  MFO  ARORTinN  M/O  DKC 

381  14  SURG  ABORTION  M  OCC.  ASPIRATION  CURETTAGE  OR  HYSTEROTOMY 

3A7  14  MFO  FALSF  LAAn* 

3B3  14  MFD  OTHER  ANTEPARTUM  HIACNOSFS  M  ME3ICAL  COMPLICATIONS 

3B4  14  MFD  HTHFR  ANTEPARTUM  OIAGKOSFS  M/O  I1EDICAL  COMPLICATIONS 

3BS  13       *  -NEONATES.  DIED  OR  TRANSFERRED  TO  ANOTHER  ACUTE  CARE  FACILITY 


RELATIVE   ARITHMETIC    GEOMETRIC 


HEIGHTS 

.3333 

.9267 

2.2528 

1.1062 

.9474 

.7651 
2.1869 
1.2929 

.8979 

.7472 

.7253 
.3891 

.6890 

.4417 

1.8970 

1.1247 
.9149 
.8809 
.9097 
.9616 

.7174 
.4919 
.3129 
.9977 
.6817 

.4039 
.6878 
.7902 
.3014 
.2911 

.3869 
.1254 
.4431 
.30» 
1.2232 


MEAN  LOS 

4.1 

14.7 

9.9 

6.6 

5.S 

is«t 
s.* 

9.f 

6.4 

t.o 

9.0 

9.0 

12.« 

9.9 

T.) 
6.* 
7.* 

9.1 

t.9 


3.6 

9.0 
<•• 

a.l 

1.9 
9.1 
3.} 


MEAN  LOS 
1.3 
2.9 
12.9 
8.7 
6.3 

5.3 

11.2 
7.7 
9.8 

3.7 

2.9 
1.6 
3.9 
2.2 
9.4 

6.3 
3.0 
9.9 
3.3 

6.3 

4.8 

3.1 
2.3 
2.9 

4.4 

2.8 
3.2 
4.4 
2.2 

1.6 

1.6 
1.3 
3.6 
2.3 
1.8 


OUTLIER 
THRESHOLD 
5 
27 
36 
33 
17 

20 
19 
30 
19 
28 

27 
10 
28 
18 
93 

30 
17 
90 
27 
SO 

14 
21 
9 
11 
28 

20 
2t 

20 
18 
10 

11 
9 
28 
29 
26 


I 


4   MFOICARF  OATA  HAVE  BFFN  SIIPPI  FMENTFD  BY  DATA  FROM  MARYLAND  ANO  MICHIGAN  FOR  LOH  VOLUME  ORGS. 

i*      ORGS  469  AND  470  CONTAIN  CASES  MHICH  COULD  NOT  BE  ASSIGNED  TO  VALID  ORGS. 

NOTFJ   GEOMETRIC  MEAN  IS  USFD  ONIV  TO  DETERMINE  PAYMENT  FOR  OUTLIER  AND  TRANSFER  CASES. 

note:   RELATIVE  HEIGHTS  ARE  BASFO  ON  MEDICARE  PATIENT  DATA  AND  MAY  NOT  BE  APPROPRIATE  FOR  OTHER  PATIENTS. 
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LIST  OF  nuGNnsis  «n  atfo  RBniiPs  (dpgs),  Pf^LATive  meichtimg  factisrs,  arithmetic  and  cecmetric  hean  length  of  stay,  and 

I.FNGTM   DF    STAY   OUTLIER   CUTOFF   POINTS  USED    IN   THE   P'<OSPECTIVF   PAYMENT    SYSTEM 


Mif, 

IS 

»87 

IS 

^Ht^ 

IS 

^«9 
i90 

IS 
IS 

191 

IS 

392 
1^3 

16 
16 

SURG 
«JRG 

19« 

16 

SIJSIG 

39'> 

16 

MFf) 

196 

16 

MEO 

197 

16 

wn 

198 

16 

MFO 

199 

16 

Mcn 

400 

17 

sukr. 

401 

17 

siiRr. 

•07 

17 

SIWG 

401 

17 

Hf-n 

404 

17 

MFO 

40S 

17 

40A 

17 

samr. 

407 

17 

SURG 

40A 

17 

SIIRG 

409 

17 

MFn 

410 

17 

MFO 

411 

1  J 

HFO 

412 

17 

KFO 

411 

17 

MFO 

414 

17 

KFO 

4IS 

11 

SURG 

4I(S 

M 

Hfcl) 

417 

m 

HFO 

4IH 

in 

MFf) 

419 

M 

MFO 

420 

18 

MFt) 

♦  EXTSEMF    IMMATIIRTTY  OS   RESPIPATO'^Y   DISTRESS   SYNDROME,    NEONATE 

♦  PREMATURITY    U   MiJPR    PROBLEMS 

♦  PRFMATURITY    H/n   MA.iri?    PROELFMS  > 
FIJLI    TFRH   NFONATF    H    MAJOR    PPOPLEMS 

»<FONATF    U  OTMFR    «;ICMIFICANT    PROBLEMS 

♦  NORMAL    MFWinfM 
SP'LENECTOMY    AGF    >17 

♦  SPLENECTOMY    AGF    0-17 
ITHFR   O.R.   PROCFOIIRES    UF   THE   BLOOD   AMT   9L000  F0R>1INC   'JR3ANS 

RFO  BLonn  r.FM    ni«;o3orRS  age  >17 

RED   BLOOD  CFM     OISOROERS    AGE    C-17 

CilAGULATTON   niSOROF^S 

RFTICULOF-^nOTHFI  l«l     C    IMrtUNITY    OISOROERS    WITH    CC 

RFTICULOFMOOTHFI  lAI     S    IMMUNITY    OISaROERS    W/0   CC 

LYMPHilM*    f.    IFDKFMIA    M    MAJPR   O.R.    PK.XEDURE 

LYMPHOMA    r.    NON-iniTF    LEUKEMIA  H    OTHER   O.R.    PROC    H   CC       | 

LYMPHOMA    f.    NON-«rilTE    LEUKfMIA  H   OTHER   O.R.    PROC    H/0    Cc' 

LYMPHOMA    r.    Nf)N-4CllTE    LEUKEMIA  U    CC 

LYMPHOMA    K    NON-ACUTE    LEUKEMIA  H/0   CC  / 

♦  ACUTE    LFUKF'^TA    W/0   MAJOR    O.R.  PRUCcOU'^E    AGF    0-17 

'4YFI0PR0I  IF    niSOPn    OR  POORLY    DIFF    NEOPL    >l    MAJ   O.R. PROC    W   CC 

MYFIOPROI  IF    ni«;Osn    op  POriPLY    PIFF    NEOPL    M    MAJ   O.R. PROC    MA)   CC 

.lYFLOPfcOl  IF    niSORO   OR  POPRLY    TIFF    NEOPL    U    OTHER   O.R. PROC 
RAOIOTHFRAPY 
CHEMOTHFRAPY 

HISTORY    OF    MAIir.NANCY    H/0    FMOrSCOPY 

HISTOkY   of    ►'AI  ir.NANCY    H   ENOOSCOOY 

OTMFR    MYFIOPROI  IF    ms    OR    POORLY    DIFF    NFOPL    DUG    i^ITH    CC 

OTHFK    MYFIOPCOIIF    fllS    OR    PCORLY    DIFF    NEOPL    OIAG   W/3    CC' 

n.i.    PPOCFDIIRF    FOR    INFECTIOUS    C    PARASITIC    DISEASES 

SFPIFCFMIA   AGF    >17 

SFPTFCF>iIA  AGF  0-17 

POSTOPERATIVF  G  POST-TRAUMATIC  INFECTIDNS 

FEVER  PF  IINKNOUN  ORIGIN  AGE  >17  WITH  CC 

FFVFR  OF  UNKNOWN  Oi^ICIN  ACE  >17  V/'.i   CC 


RELATIVE 
^HEIGHTS 
1.6460 
1.8267 
•  1.1571 
1.R319 
1.0173 

,  .2213 

3.6194 

1.S206 

1.2136 

.7455 

.6619 
1.0418 
1.2464 

.6917 
2.7296 

2.15P1 

.9068 
1.S463 

.0004 
1.04C7 

2.7678 
1.4493 

.9202 

1.C395 

.4838 

.4H01 
.4319 

1.2392 
.7899 

1.5386 

1.5907 

1.0726 

1.0168 

.9650 

.6790 


ARITHMETIC 
MEAN  LOS 


7.4 


16.9 

7.8 
6.2 

«.l 
7.6 
9.0 
5.6 
1S.3 

19.0 
6.4 

11.8 
6.9 


16.8 
9.2 

6.4 

10.4 

3.2 

3.9 

3.1 

10.7 

7.4 

20.5 

10.6 
7.6 
8.6 
7.6 
9.7 


GEOMETRIC 

MEAN  LOS 

17.9 

13.3 

8.6 

7.0 

4.9 
• 

3.1 
12.8 
9.1 
4.8 
4.5 

2.0 
9.6 
6.6 
4.1 
11.0 

10.2 
4.3 

e.i 

4.8 
4.9 

12.6 

7.0 
4.1 
6.9 
2.5 

2.8 
2.2 

7.1 

4.9 

14.8 

7.6 
_  6.0 
6.9 
9.9 
4.6 


OUTLIER 
THRESHOLD 
42 
37 
33 
31 
29 

11 
37 
33 

29 
29 

26 
30 
31 
28 
35 

34 
20 
32 
29 
29 

37 
31 
26 
31 

20 

27 
22 
31 
29 

39 

32 

30 
31 
3C 
29 


•    HFOICARF  OATA  HAVE  HFFN  <;UPPI  FMRNTED  FY  DATA  FROM  MARYLAND  AND  MICHIGAN  FOR  LOH  VOLUME  ORGS. 

♦♦   ORGS  469  ANf)  470  CONTAIN  CASES  WHICH  CPULD  NOT  3l  ASSIGNED  TO  VALID  O'JGS. 

NOTF:   r.FONFIRIC  MEAN  IS  USED  ONI  Y  TO  nFTf(->"IKF  PAYNFNT  FOR  OUTLIER  AND  TRANSFER  CASES. 

MOTF:   REIATIVF  HEIGHTS  A»F  RASFO  ON  MEDICARE  PATIENT  OATA  AND  NAY  NOT  IE  APPROPRIATE  FOR  OTHER  PATIENTS. 
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TAftLE   5 


PACE   13  OF    14 


LIST   OF   OUCNOSIS   RFLATFO  CRnilPS    (ORGS).    RELATIVE    WEIGHTING   FJtCTORS.    ARITHMETIC   AND   GEOMETRIC   MEAN   LENGTH   OF    STAY,   AND 
IFNGTH  OF    STAr  OUTLIER   CUTOFF   POINTS  USED    IN   THE   PROSPECTIVE   PAYMENT    SYSTEM 


RELATIVE      ARITHMETIC 


42t 

18 

MFO 

♦  ?? 

lA 

HFO 

473 

lA 

MEO 

«?4 

19 

SURG 

♦  2S 

19 

MEO 

476 

19 

MFO 

4?7 

19 

MFO 

4?a 

19 

HFO 

4?9 

19 

HFO 

430 

19 

MFO 

431 

19 

HFO 

4)2 

19 

MEO 

433 

70 

434 

?0 

43S 

?0 

43A 

70 

437 

70 

438 

70 

439 

21 

SURG 

440 

71 

SURG 

441 

71 

SUKC 

44? 

71 

SURG 

443 

21 

SURG 

444 

71 

MEO 

443 

71 

MEO 

44A 

71 

M*n 

447 

71 

MFO 

44S 

71 

MEO 

444 

71 

MFO 

4«0 

71 

MEO 

431 

71 

MFO 

432 

21 

MFO 

433 

71 

MFO 

434 

71 

MFO 

433 

71 

MFO 

VIRAL  ILLNFS<;  AGF  >17 

VIRAL  IIINF5>^  C  FFVER  OF  UNKNOWN  ORIGIN  AGE  0-17    '' 

riTHER  INFFCTinuS  C  PARASITIC  DISEASES  DIAGNOSES     ; 

(l.R.  PROCFOURF  U  PRINCIPAL  DIAGNOSES  OF  MENTAL  ILLNESS 

ACUTE  ADJUST  RFACT  &  DISTURBANCES  Of   PSYCHOSOCIAL  DYSFUNCTION 


OFPRESSIVF  NFURD^F^ 

NFUROSFS  FXr.FPT  DEPRESSIVE 

OISDROFRS  OF  PERSONALITY  C  IMPULSE  CONTROL 

ORGANIC  OISTIIRRANCFS  C  MENTAL  RETAilOATION 

PSYCHOSES 


CHILOHOno   MFNTAI     OTSOROERS 

OTHER    MFNTAI     DISORDER    DIAGNOSES  ! 

ALCOHni/ORIIR    ARMSF    OR    DEPENDENCE.    LEFT    AMA 

AL-C/ORUG    ABUSE    OR    DEPENDENCE.    DETOX    OR    OTH^R    SYMPT    TRT    WITH   CC 

ALC/ORUG    ARUSF   OR   OfPENPFNCE,    DETOX   OR   OTHER   SYMPT    TRT   H/0  CC 

ALC/ORUC    OFPFNDliNCF  M   REHABILITATION   THERAPY 

AlC/ORUe   OFPFNOFNtF,    COMBINED  REHAB   C   DETOX   THERAPf 

NO  LONGFR    VALID 

SKIN  CRAFTS  FOR    INJURIES 

WOUND   OFRRIDFMFNTS   FOR    INJURIES  I      . 

HAND  PROrFOURFS   FOR    INJURIES  ' 

OTHER   O.R.    PRnr.FOUKES   FOR    INJURIES  WITH   CC  1 

OTHER   O.R.    PROCFOIIRES    FOR    INJURIES  H/O   CC  | 

lULTIPlF    TRAUM*    «r.F   >1T   WITH  CC 
NULTtPLF    TRAUMA    AGF   >17    W/U  CC 

*  MIILTIPIF    TRAUMA    «GF   0-17  ' 
ALLFR6IC   RFACTIONS   ACE   >17 

•  ALLM6IC   RFACTTONS   AGE   0-17 

pntsoNiNR  f,  Tn«ir.  fffects  of  drugs  ace  >17  with  CC 
POISONING  r.  Toxir  fffects  of  drugs  age  >17  M/0  CC 

POISONING  C  TOXIC  FFFECTS  OF  DRUGS  AGE  0-17 
COMPLICATIONS  OF  TREATMENT  WITH  CC 
COMPLICATIONS  OF  TREATMENT  W/0  CC 
IITHFR  INJURY.  POISONING  C  TOXIC  EFF  DIAC  WITH  CC 
OTHER  INJURY.  POISONING  C  TOXIC  EFF  DUG  W/0  CC 


WEIGHTS 

.6323 

.6802 

1.6030 

2.2328 

.6202 

.6292 

.6020 
.7329 
.8895 
.9100 

.7135 
.6739 
.4162 
.3126 
.9756 

1.0160 
1.2813 
.0000 
1.6445 
2.4467 

.7008 

1.9049 

1.1927 

.7813 

.9217 

.4796 
.4738 
.3470 
.8113 
.4819 

.4836 
.9387 
.5050 
.8980 
.4416 


MEAN  LOS 

5.5 

5.0 

11.5 

21.0 

6.0 

8.0 

7.7 

10.0 

10.7 

12.7 

S.9 
6.7 
5.1 
8.4 
7.6 

15.8 
18.1 

12.3 
16.8 

3.8 
9.8 
6.6 
7.0 
9.0 


3.5 

6.1 

4.0 

4.9 
6.9 
4.5 
6.7 
3.7 


CEOMETRIC 
MEAN  LOS 
4.4 
3.5 
8.1 
12.6 
4.4 

5.8 
5.4 

6.1 
7.3 

8.8 

6.1 
4.3 

3.2 
5.9 

5.0 

11.3 

14.4 

.0 

7.0 

10.4 

2.5 
5.8 
4.2 
9.2 
3.8 

2.4 
2.6 
2.9 
4.5 
2.9 

2.9 
4.7 
3.2 
4.4 
2.7 


OUTLIER 
THRESHOLD 
28 
27 
32 
37 
28 

30 
29 
30 
31 
33 

30 
28 
27 
30 
29 

35 

38 

0 

31 

34 

26 
30 
28 
29 
28 

22 
24 
17 
28 
2? 

27 
29 
27 
28 

27 


*        MFOICARF  DATA  HAVE  HFFN  SUPPI  FMENTED  6Y  DATA  FROM  MARYLAND  ANO  MICHIGAN  FOR  LOW  VOLUME  CRGS. 

4*   ORGS  469  ANO  470  CONTAIN  TASF^  WHICH  COULD  NOT  BE  ASSIGNED  TO  VALID  ORGS. 

NOTFt   CFOMFTRIC  MEAN  13  USFO  ONI  Y  TO  OETFRMINF  PAYMENT  FOR  OUTLIER  AND  TRANSFER  CASES. 

NOTFI   RFLATIVF  WFICHTS  ARF  8A«rF0  ON  MEDICARE  PATIENT  DATA  AND  MAY  NOT  3E  APPROPRIATE  FOR  OTHER  PATIENTS. 
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LIST  OF  oucNnsis  «Pi»TFn  r.Rmips  (o(»GS)t  relative  weighting  factors,  arithmetic  and  geometric  mean  length  of  stay,  and 

IFNCTH  OF  STAY  OUTLIER  CUTOFF  POINTS  USED  IN  THE  PROSPECTIVE  PAYMENT  SYSTEM 


4%A 

7? 

*S7 

77 

MFn 

«SB 

77 

SIIRG 

4«9 

22 

SURG 

\m 

9> 

MFn 

«61 

2^ 

siiRr. 

*h? 

7^ 

MFn 

463 

23 

mFo 

464 

7^ 

MFn 

*M 

73 

MFn 

466 

?3 

MFn 

467 

23 

MH) 

468 

46<) 

*♦ 

470 

*4> 

471 

08 

•UIRG 

472 

27. 

SUttG 

471 

17 

474 

04 

47S 

04 

MFO 

476 

477 

• 

4URNS.  TRANSFFPRFn  TO  ANOTHER  ACUTE  CARE  FACILITY 

FXTFNSIVF  BURNS  M/P  O.R.  PROCFDURE 

NON-EXTFMSIVF  SIIRNS  M  SKIN  CRAFT 

NnN-EXTFNSIVF  BURNS  U  WOUND  DEBRIDEMENT  OR  OTHER  O.R.  P?OC 

NOM-FXTENSIVF  BURNS  H/0  O.R.  PROCEDURE 

O.R.  PRflC  U  niARNHSES  CF  OTHfF  CONTACT  H  HEALTH  SERVICES 

RFHA8II  ITATIPN 

SIGNS  &  SYMPTOMS  U  CC 

SIGNS-C  SYMPTOMS  U/i)  CC 

AFTFRCARF    kl   HISTORY  OF   MALIGNANCY   AS   SECONDARY  DIAGNOSIS 

AFTFRCARF    U/O  HISTORY    OF   MALIGNANCY    AS    SECONDARY    0IA6S0SIS 

CITHFR   FACT0R5;    INFI  UENCING    HEALTH    STATUS 

llMRFLATFf>  OPFRATING   ROOM   PROCFOURES 

PRINCIPAL    DIAGNOSIS    INVALID   AS    DISCHARGE    DIAGNOSIS 

(INCROUPAAIC 

RILATERAI     OB   MIIITIPLE    MAJOR  JOINT   PROCS  OF   LOWER   EXTREMITY 
FXTFNSIVF    BURNS    W    O.R.    PSOCEDURS 
ACUTE    IFUKFMlA    M/O  MAJOR    0«R.    PROCEDURE    AGE    >17 
RFSPIRATOJJt    SYSTFM   OIACNOSIS    MITH    TRACHEOSTO'^Y 
RESPIRATORY    SYSTFM    DIAGNOSIS    WITH   VENTILATOR    SUPPORT 

UNRrLATFO   PROTASTTf   OP   PROCEDURE 
UNRFLATFn   NOM-FXTFNSI VE    OP    PROCEDURE    ONLY 


RELATIVE 
WEIGHTS 
1.6439 
2. •5594 
4.0064 
1.9638 
1.0122 

.7309 
1.7643 
.7689 
.48?! 
.3450 

.5490 
.4431 
3.2568 
.0000 
.0000 

4.1429 
12.3422 

2.9017 
12.2149 

3.1196 

2.2884 
1.5269 


ARITHMETIC 

MEAN  LOS 

9.2 

8.3 

24.2 

15.0 

9.1 

4.4 
18.2 
7.0 
4,5 
2.5 

4.9 

8.5 

18.7 


19.0 
33.6 
15.7 
44.9 
13.1 

17.9 
11.1 


GEOMETRIC 

MEAN  LOS 

4.8 

3.6 

17.1 

10.2 

6»4 

2.4 

13.4 
9.2 
3.5 
1.9 

2.7 

3.1 

12.5 

.0 

.0 

16^8 
19.1 

8.9 
34.0 

8.8 

15.0 
6.7 


OUTLIER 
THRESHOLD 
29 
28 
41 
34 
30 

26 
37 
29 
27 
14 

27 
27 
36 

0 

0 

41 
43 
33 
58 
33 

39 
31 


♦   MFOICARF  DATA  HAVE  HFFN  SUPPI  FMENTEO  BY  DATA  FROM  MARYLAND  AND  MICHIGAN  FOR  LOW  V5LUME  ORGS. 

♦♦   OiiCS  *69  AND  470  CONTATN  fiSFS  HHICH  COtJLf  -lOT  BE  ASSIGNED  TO  VALID  0=?GS. 

NOTFJ   GFOHFTRIC  MEAN  IS  USFO  ONI  Y  TO  DFTERMI^E  PAYMENT  FOR  OUTLIER  AND  TRANSFER  CASES. 

note:   RFIATIVF  HEIGHTS  ARF  BASED  ON  MEDICARE  PATIENT  DATA  AND  MAY  NOT  BE  APPROPRIATE  FOR  OTHER  PATIENTS. 
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Table  6a.— New  Diagnosis  Cooes 


noss 
cods 


764.00 
764.01 
764.02 
764.03 
764.04 
764.05 
764.06 
764.07 
764.08 
764.09 
764.10 
764.11 
764.12 
764.13 
764.14 
764.15 
764.16 
764.17 
764.18 
764.19 
764.20 
764.21 
764.22 
764.23 
764.24 
764.25 


Description 


"Light-for-dates"  without  men- 
tion of  fetal  malnutrition,  un- 
specified [weight] 

"Light-for-dates"  without  merv 
lion  of  fetal  malnutrition,  less 
than  500  grams 

"Light-for-dates"  witftout  men- 
tion of  fetal  malnutrition,  500- 
749  grams 

"Light-for-dates"  without  men- 
tion of  fetal  malnutrition,  750- 
999  grams 

"Light-for-dates"  without  men- 
tion of  fetal  malnutrition, 
1,000-1,249  grams 

"Light-for-dates"  without  men- 
tion of  fetal  malnutrition, 
1,250-1,499  grams 

"Light-for-dates"  \without  men- 
tion of  fetal  malnutrition, 
1,500-1749  grams 

"Ught-for-dates"  without  merv 
tion  of  fetal  malnutrition, 
1,750-1,999  grams 

"Light-for-dates"  witfxxjt  merv 
tion  of  fetal  malnutrition, 
2,000-2,499  grams 

"Light-for-dates"  without  merv 
tion  of  fetal  malnutrition, 
2,500  +  grams 

"Light-for-dates"  with  signs  of 
fetal  malnutrition,  urtspecified 
[weight] 

"Ught-for-dates"  with  signs  of 
fetal  malnutrition,  less  tfuin 
500  grams 

"Light-for-dates"  with  signs  of 
fetal  malnutrition,  500-749 
grams 

"Light-for-dates"  with  signs  of 
fetal  malnutrition,  750-999 
grams 

"Light-for-dates"  with  signs  of 
fetal  malnutrition,  1,000- 
1 ,249  grams 

"Light-for-dates"  with  signs  of 
fetal  malnutrition,  1,250- 
1,499  grams 

"Light-for-dates"  with  signs  of 
fetal  malnutrition,  1,500- 
1 ,749  grams 

"Light-for-dates"  with  signs  of 
fetal  mahHitrition,  1,750- 
1,999  grams 

"Ught-for-dates"  with  signs  of 
fetal  malnutrition,  2,000- 
2,499  gnms 

"Light-for-dates"  with  signs  of 
fetal  malnutrition,  2,500 -t- 
grams 

Fetal  malnutrition  without  merv 
tion  of  "light-for-dates",  un- 
specified [weight] 

Fetal  malnutrition  without  merv 
bon  of  "light-for-dates",  less 
ttian  500  grams 

Fetal  malnutrition  without  men- 
tion of  "Ught-for-dates",  500- 
749  grams 

Fetal  malnutrition  without  merv 
tion  of  "light-for-dates",  750- 
999  grams 

Fetal  malnutrition  without  merv 
tion  of  "Ngtit-for-dates", 
1,000-1,249  grams 

Fetal  malnutrition  without  men- 
tion of  "light-for-dates", 
1,250-1,499  grams 


ORG 


390 
390 
390 
390 
390 
390 
390 
390 
390 
391 
390 
389 
389 
389 
389 
389 
389 
389 
389 
390 
39u 
389 
389 
389 
389 
389 


Table  6a.— New  Diagnosis  Codes— 
Continued 


a«9- 

nosis 
code 


764.26 

764.27 

764.28 

764.29 

764.90 

764.91 

764.92 
764.93 
764.94 
764.95 
764.96 
764.97 
764.98 
764.99 
765.00 
765.01 
765.02 
765.03 
765.04 
765.05 
765.06 
765.07 
765.08 
765.09 
765.10 
765.11 
765.12 
765.13 
765.14 
765.15 
765.16 
765.17 
765.18 
765.19 


[description 


urv 


un- 


Fetal  malnutrition  wittxxjt  men- 
tion     of      "light-for-dates", 

1,500-1,749  grams 

Fatal  malnutrition  without  merv 

tion      of      "light-for-datas", 

1,750-1,999  grains 

Fetal  malnutrition  without  men- 
tion     of      "light-for-datos", 

2,000-2,499  grams 

Fetal  malnutrition  without  merv 

tion      of      "Ught-for-dates", 

2,500-H  grams 

Fetal   growth   retardation,   urv 

specified,  unspecified 

[weight] 

Fetal   growth    retardation,    urv 

specified,     less     than     500 

grams 

Fetal   growth   retardation,   ucv 

specified,  500-749  grams 

Fetal   growth   retardation, 

specified,  750-999  grams 
Fetal   growth   retardation, 

specified.  1,000-1,249  grams.. 
Fetal    growth    retardation,    un- 
specified, 1,250-1,499  grams.. 
Fetal   growth   retardation,    urv 

specified,  1,500-1,749  grams.. 
Fetal   growth   retardation,    urv 

specilied,  1,750-1,999  grams.. 
Fetal   growth   retardation,    urv 

spectfted,  2,000-2,499  grams.. 
Fetal    growth    retardation,    urv 

specified,  2,500 -t-  grams 

Extreme  immaturity,  unspecified 

[weight] 

Extreme  immaturity,  less  than 

500  grams 

Extreme    immaturity,    500-749 

grams 

Extreme    immaturity,    750-999 

grams 

Extreme     immaturity,      1,000- 

1 ,249  grams 

Extreme     immaturity,      1,250- 

1 ,499  grams 

Extreme     immaturity,      1,500- 

1 ,749  grams 

Extrenie     immaturity,      1,750- 

1,999  grams 

Extreme     immaturity,     2,000- 

2,499  grams 

Extreme     immaturity,     2,500 -h 

grams 

Other  preterm  infants,  unspeci* 

tied  [weightl 

Other  preterm  infants,  less  than 

500  grams 

Other  preterm  infants,  600-749 

grams 

Other  preterm  infants,  750-999 

grams 

Other  preterm  infants,   1,000- 

1 ,249  grams 

Otf>er  preterm  infants,   1,250- 

1 ,499  grams 

Otfter  preterm  infants,   1,500- 

1 ,749  grams 

Ott>ar  preterm  infants,   1,750- 

1,999  grams 

Other  preterm  infants,  2,000- 

2,499  grams 

Other  preterm  infants.  2,500+ 

grams 


DRG 


389 

389 

389 

390 

390 

390 

390 

390 

390 

390 

390 

390 

390 

391 

387 

386 

386 

386 

386 

386 

387 

387 

387 

470 

388 

387,388 

387,388 

387,388 

387,388 

387,388 

387,388 

387,  388 

387,388 

387,388 


Table  6b.— New  or  Revised 
Procedure  Cooes 


Proce- 
dure 

DRG 

code 

20.95 

netic  hearing  device. 

3. 

22.11 

Closed            [endoscope:] 
[needle]  l>iopsy  of  nasal 
sinus. 

Non-Ofl. 

22.12 

Open  t>iopsy  of  nasal  sinus... 

53,54. 

25.01 

Closed  [needle]  biopsy  of 
tongue. 

NonOR. 

25.02 

Open    biopsy    of    tor>gue 
Wedge  biopsy. 

168.  169 

26.11 

Closed  [needle]  biopsy  of 
salivary  gland  or  duct 

Non-OR. 

26.12 

Open    biopsy    of    salivary 
gland  or  duct. 

51 

31.43 

Closed           [endoscope] 
biopsy  of  larynx. 

NonOR. 

31.44 

Closed           [endoscopic] 
biopsy  of  trachea. 

Non-OR. 

31.45 

Open  biopsy  of  larynx  or 
trachea. 

55,  76,  77 

35.84 

Total  correction  of  transpo- 
sition  of   great   vessels, 
not  elsewttere  classified. 

108.  109 

37.26 

Cardiac     electrophystologic 
stimulation  and  recording 
studies. 

NonOR. 

37.27 

Cardiac  mapping 

NOfvOR. 

37.33 

Excision  or  destruction  of 
other  lesion  or  tissue  of 
heart. 

Non-OR.  • 

37.34 

Catherer  ablation  of  lesion 
or  tissues  of  heart. 

Non-OR. 

39.61 

Extracorporeal      circulation 
auxiliary   to   open   heart 
surgery. 

Non-OR. 

39.65 

Extracorporeal     membrane 
oxygenation  [ECMOl. 

Non-OR. 

41.00 

Bone    man^ow    transplant. 

394.400. 

not  otfierwise  specified. 

406.  407. 

41.01 

Autologous    bof>e    marrow 

394,  400. 

transplant 

406.407 

41.02^ 

Allogeneic    bone    marrow 

394,400, 

transplant  with  purging. 

406,407 

41.03 

Allogeneic     bone     marrow 

394,  400, 

transplant  wittwut  purging. 

406,407 

42.24 

Closed            [endoscoptc] 
biopsy  of  esophagus. 

Non-OR. 

42.25 

Open  biopsy  of  esophagus... 

63,  154, 
155,400, 
406,407 

45.16 

Esophagogastroduodenos- 
copy   [EGD]   with  dose 
biopsy. 

Non-Ofl. 

45  23 

Colonoscoov              

r^orvOR. 

45.24 

Flexible  sigmoidoscopy 

hton-OR. 

45.42 

Endoscopic  potypectorrry  of 
large  intestine. 

Non-OR. 

48.23 

Rigid  proctosigmoidoscopy.... 

Non-OR. 

48  29 

Other     diagnostic     proce- 
dures on  rectum,  recto- 
sigmoid,   and    perirectal 
tissue. 

Non-OR. 

86.22 

Excisior>al   debridement   of 

7,8,40,41, 

wound,  infection,  or  bura 

63,76. 
77.120. 
170.  171. 
201.  217. 
263.264. 
265,266, 
287.  315, 
365,  394, 
440,  459. 
472. 

86.28 

Nonexcisiorial   detxidement 
of   wour)d,    infection,    or 
bum. 

Non-OR. 

89.17 

Polysomrwgram 

Non-OR. 
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Table  6b.— New  or  Revised 
Procedure  Cooes— Continued 


Proco 

dura 
code 

ORQ 

89.18 
89.59 

93.90 

93.92 

99.71 
99.72 
99.73 

99.74 

99.79 
99.88 

Other  sleep  daordw  func- 
tion tests. 

No»OR. 

and    vascular    meastve- 

moots. 
Continuous  povtow  §tm&f 

pressure  (CPAPl. 
Other   mechanical    ventiie- 

lioa 
Therapeutic  plasmapheroais.. 

Therapeutic       eryihrocyta- 

pHoresis. 
Therapeutic    piateletphero- 

sis. 
other* „    . 

Non-OR. 

'NooOa 

'NorvOfl. 

NorvOR. 
NoivOR. 
Noo-OR. 

NonOR. 

NoaOR. 
NonOR. 

'If  coded  in  addHion  wtti  96JH,  tnaartioN  o< 
endotracheal  tube,  case  may  be  aaaignad  to  OfWi 

475. 

'  Other  therapeutic  ^iherasia.  i 

Table  6c.— Elective,  Diagnostic  and 
Other  Nonextensive  Procedures 
Unrelated  to  Principal  Procedures 
That  Group  to  DRG  477 


Procedura 
coda 


04.07 

04.43 
08.11 
08.20 

Oft21 
08.22 
08.25 
08.33 


08J6 

08.48 
08.52 
08.59 
08.70 
08.74 

08.81 

08.82 

08.83 

08.84 

08.85 

08.86 

08.87 

08.89 

0S.91 

08.92 

08.93 

08.99 

09.20 

09.21 

10.6 

12.72 

13.11 

13.19 


Procedure 


Other  eKdsion  or  avulsion  of  cranial 
and  peripheral  nerves. 

Releaae  of  carpal  tunrwL 

Biopsy  of  ayiid. 

nomoiwl  of  Isaion  of  oyeKd,  not  other- 
wise spedNad  (NOS).  I 

Excision  of  chalaaon.  ! 

Exciaion  of  other  mirwr  lesion  of  eyeSd. 

Destnidion  of  laaion  of  ey««d. 

Repair  of  t^spharoptoais  by  resection  or 
adwar»ement  of  levator  muscle  or 
aponeurosia. 

Repair  of  biapharoptosis  tiy  other  tadv 


Olhar  repair  or  entropion  or  ectropioa 

Blepftarorrtwiphy. 

Other  adjustment  of  Nd  position. 

Reconsfeuclion  of  oyeKd.  NOS. 

Other  raconaauction  of  eyaRd.  fi«-thic|(- 


Unear  repair  of  laceration  of  eyefid  or 


of  laoerBlion  involving  W  margin, 
partiai-lhicfcnasa. 
Other  repair  of  laceration  of  eyetd.  par- 


Repair  of  laoeialioit  involving  Hd  margin. 
fuS-Sucfciiesa. 

Other  repair  of  laceration  of  eyelid,  li«- 
tfiidineaa. 

Ljonver  ayeid  thytidectoiwy. 

Upper  eyelid  rtiytidectomy. 

Other  eyelid  repair. 

Electrosurgical  epilation  of  ayeM. 

Cryosurgical  epilatioo  o(  eyeM. 

Other  epilation  of  eyelid. 

Ottter  operatior^  on  eyelids. 

Excision  of  lacrimal  gland,  NOS. 

Excision  of  lesion  of  lacrimal  gland. 

Repair  of  laceration  of  conjunctiva. 

Cydocryotherapy. 

Intacapsutar  extraction  of  lens  by  tem- 
poral inferior  route. 

Other  intracapsular  extraction  of 


Table  6c— Elective.  Omqno6tic  and 
Other  Nonextensive  Procedures 
Unrelated  to  Principal  Procedures 
That  Group  to  DRG  477— Continued 


code 

13.2 

Extracapsirfar   ajetraclton    of    lens    by 

Anear  aKfeaction  lachniciua. 

13.3 

Exkacapaular   axtracbon    of    lens    by 

simpla  aapirabon  (and  imgation)  tech- 

niqua. 

13.41 

PhacuaiiiulaifiLaliui  i  artd  aipsalion  of 

cataract 

13.42 

Machanicaf  phacofragmentation  and  aa- 

piraion  of  cataract  by  poeterior  route. 

13.43 

Mechanical    phacoiragreantation    and 

other  aipiraton  of  cataract 

13.51 

Exkacapaular  extraction  of  lans  by  tem- 

poral inferior  route. 

13.59 

Other  aadracapauiar  extraction  of  lena. 

13.61 

Diacisaion  of  primary  tnambranous  cata- 

ract 

13.62 

Excision  of  primanr  membranous  cata- 

ract 

13.63 

Mecftanical   fragmentation   of   primary 

13.64 

membranous  cataract 

(after  cataracU. 

13.65 

Excision  of  secoTfdary  membrane  [altar 

cataract]. 

13.66 

Mechanical  fragmentation  of  secondaiy 

membrane  [after  cataracU. 

13.69 

Other  cataract  extraction. 

13.70 

Insertion  of  psaudophakos.  NOS. 

13.71 

Insertion  of  intraocular  lens  prosthesia 

of  time  of  cataract  extraction,  one- 

stage. 

13,8 

Removal  of  Implanted  lens. 

13.9 

Ottier  operations  on  lens. 

14.71 

Removal  of  vitreous,  anterior  approacft 

14.72 

Ottier  removal  of  vitreous. 

14.73 

Mechanical  vitrectomy  by  anterior  ap- 

proach. 

14.74 

Otfter  mechanical  vitrectomy. 

14.75 

Injection  of  vitreous  sut>stituta. 

14.79 

Other  ojMrations  on  vitreous. 

15.13 
20.09 

Oaaaction  of  one  extraocular  muscta. 

21.5 

Sobmucous  pwacfon  of  nasal  septum. 

21.84 

ne^nHon  nwiopwaiy. 

21.85 

21.86 

Umltad  rhinoplasty. 

21.87 

Other  rhinoplasty. 

21.88 

Other  septoplasty. 

21.89 

Other  repeir  and  plastic  operations  on 

noaa. 

21.99 

Other  operations  on  nose. 

25.1 

Exdaion   or   destruction  of   lesion  or 

tiaaua  of  tongue. 

2621 

Maraupialialian  of  salivwy  gland  cyst 
Other  excision  of  aalvwy  glwid  laaioa 

26.29 

26  30 

Sialoadeneotomy.  NOS. 

26.31 

Partial  sialoadenactomy. 

26.32 

Complete  lialoadanectomy. 

27.43 

Other  excision  of  lesion  or  tissue  of  lip. 

28.11 

30.09 

Other  excision  or  destnx:tioo  of  lesion 

or  tissue  of  larynx. 

34.3 

Excision   or   destruction   of   lesion   or 

Usaue  of  mediastinum 

34.4 

chest  waU. 

38.00 

Incision  of  vessel,  unspecified  site. 

39.94 

Replacement  of  vessel-to-vessel  can- 

nula. 

40.0 

Incision  of  lymptiatic  structures. 

40.11 

Biopsy  of  lymphatic  structure. 

40.19 

Other  diagnostic  procedures  on  lym- 

phatic structures. 

40.21 

Excision  of  deep  cenrical  lymph  node. 

40.23 

Excision  of  axillary  lymph  node. 

Table  6c.— Elective,  Diagnostic  and 
Other  Nonextensive  Procedures 
Unrelated  to  PRiNCiPAL  Procedures 
That  Group  to  DRG  477— Continued 


Procedure 
coda 


40.24 
40.29 

43.42 

43.49 

45.31 
45.32 

45.33 

45.34 

45.41 

45.49 

46.43 

48:35 
49.3 

49.44 

49.45 
49.46 
53.00 

53.01 
53.02 
53.03 

53.04 

53.05 

53.10 
53.11 
53.12 

53.13 

53.14 

53.15 

53.16 

53.17 

53.21 

53.29 
53.31 

53.39 
54.21 
54.22 
54.3 

56.0 

56.1 
56.2 
56.39 
57.33 

57.39 

57.49 

57.59 


Procedure 


Excision  of  inguinal  lymph  nqde. 

Simple  excision  of  otfier  lymphatic 
structure. 

Local  excision  of  otfter  lesion  or  tissue 
of  stomach. 

Other  destruction  of  lesion  or  tissue  of 
stomach. 

Local  excision  of  lesion  of  duodenum 

Other  destruction  of  lesion  of  duode- 
rxim 

Local  excision  of  lesion  or  tissue  of 
smaB  Intestirfa;  except  duodenum. 

Other  destruction  of  lesion  of  small  irv 
tenstirie,  except  duodenum 

Local  excision  of  lesion  or  tissue  of 
large  intestirw. 

Other  destruction  of  lesion  of  large  in- 
testine. 

Other  revision  of  stoma  of  large  intes- 
tine. 

Local  excision  of  rectal  lesion  or  tissue. 

Local  excision  or  destruction  of  otfwr 
lesion  or  tissue  of  anus. 

[destruction  of  hemorrhoids  by  cryottier- 

■py 

Ligation  of  hemorrhoids. , 
Excision  of  hemorrhoids. 
Unflataral    repair    of    inguinal    hernia, 

NOS. 
Repair  of  direct  inguinal  hernia. 
Repair  of  ir>diract  inguinal  hernia. 
Repair  of  direct  inguinal  hernia  with 

graft  or  prosthesis. 
Repair  of  indirect  inguinal  herria  with 

graft  or  prosthesis. 
Repair   inguirMi   hernia   with   graft   or 

prosthesis,  NOS. 
Bilateral  repair  of  Inguinal  hernia.  NOS. 
BHataral  rapair  of  direct  inguinal  hernia 
Bilateral    repair    of    indirect    inguinal 

hemia. 
Bilatertf  rapair  of  inguinal  hernia,  one 

dhvct  and  one  indirect 
Bilateral  rapair  of  direct  inguinal  hemia 

with  graft  or  prostttesis. 
Bilateral-  repair    of    indirect    inguinal 

hemia  with  graft  or  prosthesis. 
BHataral  repair  of  inguinal  hernia,  one 

dkect  and  one  indirect  with  graft  or 

prosthesis. 
Blateral  inguinal  hemia  repair  with  graft 

or  prosthesis,  NOS. 
UniMeral  repair  of  femoral  hernia  with 

graft  or  prosttwsis. 
Other  unilateral  femoral  hwi^milftipfiy. 
Bilateral  repair  of  fenxxal  fiemia  witti 

graft  or  prosttiesis. 
Other  btateral  femoral  hemiorTtiapfiy. 
Laparoscopy. 

Biopsy  of  abdominal  wall  or  umbilicus. 
Excision   or   destruction   of   lesion   or 

tissue  of  abdominal  wall  or  umbilicus. 
Transurattiral    removal    of    obstruction 

from  ureter  and  renal  pelvis. 
Ureteral  meatotomy. 
Ureterotomy. 

Otfier  dtaignostic  procedures  on  ureter. 
Closed  [transurethral]  biopsy  of  blad- 
der. 
Other  diagnostic  procedures  on  blad- 
der. 
Other  tranauretliral  excision  or  destruc- 
tion of  lesion  or  tissue  of  bladder. 
Open  axdsion  or  destruction  of  other 

laaion  or  tissue  of  tsladdar. 


Table  6c.— Elective,  Diagnostic  and 
Other  Nonextensive  Procedures 
Unrelated  to  Principal  Procedures 
That  Group  to  DRG  477— Continued 


Procedure 
code 


57.82 
58.0 
58.1 
61.2 

63.09 


63.1 

63.2 
63.3 

64.0 

64.11 

64.2 

64.95 

64.96 
64.97 

66.21 

66.22 

66.29 

66.31 

66.32 

66.39 

66.92 

67.11 

67.12 

67.19 

67.2 

67.31 

67.32 

67.33 


Procedure 


#-: 


Closure  of  cystostomy. 

Urettirotomy. 

Urethral  meatotomy. 

Excision  of  hydrocele  (of  tunica  vagina- 
lis). 

Other  diagnostic  pfocedures  on  sper- 
matic cord,  epididymis,  and  vas  de- 
ferens. 

Excision  of  varicocele  and  hydrocele  of 
spermatic  cord. 

Excision  of  cyst  of  epididymis. 

Excision  of  other  lesion  or  tissue  of 
spermatic  cord  and  epididymis. 

Orcurncision. 

Biopsy  of  penis. 

Local  excision  or  destruction  of  lesion 
of  penis. 

Insertion  or  replacement  of  non-inflata- 
ble internal  prosthesis  of  penis. 

Removal  of  Internal  prosthesis  of  (ienis. 

Insertion  or  replacement  of  inflatable 
penile  prosthesis. 

Bilateral  endoscopic  ligation  and  crustv 
ing  of  fallopian  tubes. 

Bilateral  endoscopic  ligation  and  divi- 
sion of  fallopian  tubes. 

Other  bilateral  endoscopic  destruction 
or  occlusion  of  fallopian  tubes. 

Other  bilateral  ligation  arKf  crushing  of 
fallopian  tubes. 

Ottier  bilateral  ligation  and  division  of 
fallopian  tubes. 

Ottier  bilateral  destruction  or  occlusion 
of  fallopian  tubes. 

Unilateral  destruction  or  occulusion  of 
fallopian  tube. 

Endocervical  biopsy. 

Ottier  cervical  biopsy. 

Other  diagnostic  procedures  on  cervix. 

Conization  of  cervix. 

Marsupialization  of  cervical  cyst 

Destruction  of  lesion  of  cervix  by  cau- 
terization. 

Destruction  of  lesion  of  cervix  by  cryo- 
aurgaiy. 


Table  6c.— Elective,  Diagnostic  and 
Other  Nonextensive  Procedures 
Unrelated  to  Principal  Procedures 
That  Group  to  DRG  477— Continued 


Procedure 
code 

Procedure 

67.39 

Other  excision  or  destruction  of  lesion 

or  ttssue  of  cervix. 

68.15 

Closed  biopsy  of  uterine  ligaments. 

68.16 

Closed  biopsy  of  uterus. 

69.01 

Dilation  and  curettage  for  tennination  of 

pregnancy. 

69.09 

Ottier  dilation  and  curettage. 

69.51 

Aspiration  curettage  of  uterus  for  termi- 

nation of  pregnancy. 

69.52 

Aspiration  cunettage  following  delivery 

or  abortion. 

69.95 

Incision  of  cervix. 

70.23 

Biopsy  of  cul-de-sac. 

70.24 

Vaginal  biopsy. 

70.29 

Other  diagnosttc  procedures  on  vagina 

and  cul-de-sac. 

70.31 

Hymenectomy. 

70.32 

Excision  or  destruction  of  lesion  of  cul- 

de-sac. 

70.33 

Excision   or   destniction   of   lesion   of 

vagina. 

70.76 

Hymenorrhaphy. 

71.11 

Biopsy  of  vulva. 

71.19 

Other  diagnostic  procedures  on  vulva. 

71.23 

Marsupialization    of    Bartholin's    gland 

(cyst). 

71.3 

Ottier  local  excision  or  destruction  of 

vulva  and  perineum. 

71.4 

Operations  on  clitoris. 

71.71 

Suture  of  laceration  of  vulva  or  perine- 
um. 
Ottier  repair  of  vulva  and  perineum. 

71.79 

76.2 

Local  excision  or  destruction  of  lesion 

of  facial  bone. 

77.41 

Biopsy  of  bone,  scapula,  clavicle,  and 

thorax  [ritis  and  sternum]. 

77.51 

Bunionectomy  witti  soft  tissue  correc- 

tion and  osteotomy  of  ttie  first  meta- 

tarsal. 

77.52 

Bunionectomy  with  soft  tissue  correc- 

tion and  arttirodesis. 

77.53 

Ottier  bunionectomy   witti   soft   tissue 

correction. 

77.54 

Excision  of  bunionette. 

77.59 

Ottier  bunionectomy. 

Table  6c.— Elective,  Diagnostic  and 
Other  Nonextensive  Procedures 
Unrelated  to  Principal  Procedures 
That  Group  to  DRG  477— Continued 


Procedure 
code 

Procedure 

77.68 

Local  excision  of  lesion  or  tissue  of 

bone,  tarsals  and  metatarsals. 

77.69 

Local  excision  of  lesion  or  tissue  of 

bone,  ottier. 

80.26 

Aittiroscopy  of  knee 

80.6 

Excision  of  semilunar  cartilage  of  knee. 

80.88 

Other  tocai  excision  or  destruction  of 

lesion  of  joint  foot  and  toe. 

80.98 

Ottier  excision  of  Joint  loot  and  toe. 

81.18 

Other  fusion  of  toe. 

82.11 

Tenotomy  of  hand. 

82.21 

Excision  of  lesion  of  tendon  sheatti  of 

hand. 

82.29 

Exciaion  of  ottier  lesion  of  soft  tissue  of 

hand. 

82.41 

Suture  of  tendon  sheatti  of  hand. 

82.45 

Ottier  suture  of  ottier  tendon  of  hand. 

82.46 

Suture  of  muscle  or  fascia  of  hand. 

83.03 

Bursotomy. 

63.21 

Biopsy  of  soft  tissue. 

83.39 

Exciskxi  of  lesion  of  ottier  soft  tissue. 

83.61 

Sutajre  of  tendon  sheatti. 

85.12 

Open  biopsy  of  breast 

85.20 

Excision  or  destruction  of  breast  tissue, 

NOS. 

65.21 

Local  excision  of  lesion  of  breast. 

85.23 

Subtotal  mastectomy. 

85.50 

Augmentation  mammoplasty,  NOS. 

85.53 

Unilateral  breast  tmplant 

85.54 

Bilateral  breast  Implant 

66.09 

Ottier  incision  of  skin  and  suljcutaneous 

tissue. 

86.21 

Excisnn  of  pilonidal  cyst  or  sinus. 

86.25 

Dermabrasion. 

86.3 

Other  tocai  excision  or  destnjction  of 

neous  tissue. 

86.60 

Free  skin  graft  NOS. 

86.82 

Facial  rhytidectomy. 

86.83 

Size  reduction  plastic  operation. 

86.84 

Relaxation  of  scar  or  web  comracture 

of  skin. 

95.04 

Eye  examination  under  anesttiesia. 
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Table  6d  —  Additions  to  the  CC  Exclusions  List 


Add 


CCs  that  would  be  added  to  the  list  are  in  Table  6d  — 
Additions  to  the  CC  Exclusions  List.   (Currently,  the 
indented  diagnoses  are  recognized  by  the  GROUPER  as  valid  CCs 
for  the  asterisked  principal  diagnosis  but  would  be  excluded 
and  thus  ignored  by  the  GROUPER  beginning  with  discharges  on 
or  after  October  1,  1988.) 


Example: 


*3488 
3240 


Diagnosis  code  324.0  (Intracranial  abscess)  (Tuberculous 
pneumonia  confirmed  by  other  methods)  is  currently  recognized 
by  the  GROUPER  as  a  CC  for  principal  diagnosis  348.8  (Brain 
conditions  NEC).  Beginning  with  discharges  occurring  on  or 
after  October  1,  1988.  diagnosis  code  3240  would  not  be 
recognized  as  a  CC  for  the  principal  diagnosis  348.8. 


UMI 
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•011«« 

1531 

1920 

01306 

3979 

♦55001 

5529 

8088 

♦80003 

01166 

1532 

1921 

01310 

•3952 

5528 

♦5513 

8089 

430 

•01481 

1533 

1922 

01311 

3979 

5529 

5528 

82000 

431 

01481 

1534 

1923 

01312 

•3959 

♦55002 

5529 

82001 

4320 

♦0361 

1535 

1928 

01313 

3979 

5528 

♦5518 

82002 

4321 

0361 

1536 

1960 

01314 

♦3971 

5529 

5528 

82003 

436 

•0363 

1537 

1961 

01315 

3979 

♦55003 

5529 

82009 

7800 

0363 

1538 

1962 

01316 

♦39890 

5528 

♦5519 

82010 

♦80004 

•03640 

1539 

1963 

0360 

3970 

5529 

5528 

82011 

430 

03640 

1540 

1965 

0530 

3971 

♦55010 

5529 

82012 

431 

•03641 

1541 

1966 

05472 

3979 

5528 

♦55200 

82013 

4320 

03641 

1542 

1968 

0721 

3980 

5529 

5528 

82019 

4321 

•03642 

1543 

1969 

09042 

39891 

♦55011 

5529 

82020 

436 

03642 

1548 

1970 

0942 

♦39891 

5528 

♦55201 

82021 

7800 

•03643 

1550 

n   1971 

11283 

40201 

5529 

5528 

82022 

♦80005 

03643 

1551 

1972 

1142 

40211 

♦55012 

5529 

82030 

430 

•03681 

1552 

1973 

11501 

40291 

5528 

♦55202 

82031 

431 

03681 

1560 

1974 

11511 

5184 

5529 

5528 

82032 

4320 

•03682 

1561 

1975 

11591 

♦4290 

♦55013 

5529 

8208 

4321 

03682 

1562 

1976 

•3499 

4290 

5528 

♦55203 

8209 

436 

•0550 

1568 

1977 

01300 

♦430 

5529 

5528 

82100 

7800 

0550 

1569 

1978 

01301 

436 

♦55090 

5529 

82101 

♦80006 

•0551 

1570 

1980 

01302 

7800 

5528 

•5521 

82110 

430 

0551 

1571 

1981 

01303 

♦431 

5529 

5528 

82111 

431 

•0552 

1572 

1982 

01304 

436 

♦55091 

5529 

•7800 

4320 

0552 

1573 

1983 

01305 

7800 

5528 

♦55220 

430 

4321 

•05871 

1574 

1984 

01306 

♦4320 

5529 

5528 

431 

436 

05571 

1578 

1985 

01310 

436 

♦55092 

5529 

4320 

7800 

•05671 

1579 

1986 

01311 

7800 

5528 

♦55221 

4321 

•80009 

05671 

1622 

1987 

01312 

♦4321 

5529 

5528 

436 

430 

•1124 

1623 

19881 

01313 

436 

♦55093 

5529 

♦7854 

431 

1124 

1624 

19882 

01314 

7800 

5528 

♦55229 

7854 

4320 

•1125 

1625 

19889 

01315 

♦4329 

5529 

5528 

♦7991 

4321 

1125 

1628 

1990 

01316 

436. 

♦55100 

5529 

51881 

436 

•11505 

1629 

•20281 

0360 

7800 

5528 

♦5523 

51882 

7800 

11515 

1630 

20241 

0530 

♦4340 

5529 

5518 

♦80000 

♦80010 

11S95 

1631 

•2899 

05472 

436 

♦55101 

5519 

430 

430 

•11515 

1638 

2880 

0721 

♦4341 

5528 

5528 

431 

431 

11595 

1639 

2881 

09042 

436 

5529 

5529 

4320 

4320 

•1958 

1642 

•3241 

0942 

♦4349 

♦55102 

♦5531 

4321 

4321 

1510 

1643 

3240 

11283 

436 

5528 

5528 

436 

436 

1511 

1648 

3249 

1142 

♦436 

5529 

5529 

7800 

7800 

1512 

1649 

325 

llSOl 

4340 

♦55103 

♦5920 

♦80001 

♦80011 

1513 

1890 

•3481 

11511 

4341 

5528 

5921 

430 

430 

1S14 

1891 

3481 

11591 

4349 

5529 

♦70583 

431 

431 

1515 

1892 

•3488 

•3940 

♦5171 

♦5511 

6820 

4320 

4320 

1516 

1910 

3240 

3979 

5171 

5528 

♦7331 

4321 

4321 

1518 

1911 

•3489 

•3941 

♦51881 

5529 

8080 

436 

436 

1519 

1912 

3240 

3979 

51882 

♦55120 

8082 

7800 

7800 

1520 

1913 

•34989 

•3942 

7991 

5528 

8083 

♦80002 

♦80012 

1521 

1914 

01300 

3979 

♦51882 

5529 

80843 

430 

430 

1522 

1915 

01301 

•3949 

51881 

♦55121 

80849 

431 

431 

1523 

191C 

01302 

3979 

7991 

5528 

80851 

4320 

4320 

1528 

1917 

01303 

•3950 

♦55000 

5529 

80852 

4321 

4321 

1529 

1918 

01304 

3979 

5528 

♦55129 

80853 

436 

436 

1530 

1919 

01305 

•3951 

5529 

5528 

80859 

7800 

7800 

P«8*  3  of  11 


♦80013 
430 
431 
4320 
4321 
436 
7800 

♦80014 
430 
431 
4320 
4321 
436 
7800 

♦80015 
430 
431 
«320 

ht 

^•00 
♦80016 
430 
431 
{«320 

SS* 

7800 
♦80019 
430 
431 
14320 
J4321 
43C 
7800 
♦80020 
*$9 
l43t 
4320 
,4321 
436 
7800 
•80021 
430 
431 
4320 
4321 
436 
7800 
•80022 
430 
431 
4320 
4321 
436 
7800 


♦80023 

♦80033 

430 

430 

431 

431 

4320 

4320 

4321 

4321 

436 

436 

7800 

7800 

♦80024 

♦80034 

430 

430 

431 

431 

4320 

4320 

4321 

4321 

436 

436 

7800 

7800 

♦80025 

♦80035 

430 

430 

431 

431. 

4320 

4320 

4321 

4321 

430 

43< 

7i00 

7000 

•80026 

♦80036 

430 

430 

431 

431 

4320 

4320 

4321 

4321 

43C 

430 

7800 

7800 

♦80029 

♦80039 

430 

430 

431 

431 

4320 

4320 

4321 

4321 

7800 

43C 

7800 

♦80030 

♦80040 

430 

430 

431 

431 

4320 

4320 

4321 

4321 

436 

436 

7800 

7800 

♦80031 

♦80041 

430 

430 

431 

431 

4320 

4320 

4321 

4321 

436 

436 

7800 

7800 

•80032 

♦80042 

430 

430 

431 

431 

4320 

4320 

4321 

4321 

436 

436 

7jB00 

7800 

♦80043 
430 
431 
4320 
4321 
436 
7800 
♦80044 
430 
431 
4320 
4321 
436 
7800 
♦80045 
430 
431 
4390 
4»21 
43C 
1800 
♦80046 
430 
431— 
4320 
4321 
430 
7800 
♦80049 
430 
431 
4320 
4321 
436 
7800 
♦80050 
430 
431 
4320 
4321 
436 
7800 
♦80051 
430 
431 
4320 
4321 
436 
7800 
•P0052 
430 
431 
4320 
4321 
436 
7800 


♦80053 
430 
431 
4320 
4321 
436 
7800 

♦80054 
430 
431 
4320 
4321 
436 
7800 

♦80055 
430 
431 
4310 

jr 

7800 

♦80056 
430 
431 
4320 
4321 
434 
7800 

♦80059 
430 
431 
4320 
4321 
436 
7800 

♦80060 
430 
431 
4320 
4321 
436 
7800 

♦80061 
430 
431 
4320 
4321 
436 
7800 

♦80062 
430 
431 
4320 
4321 
436 
7800 


♦80063 
430 
•431 
4320 
4321 
436 
7800 

♦80064 
430 
431 
4320 
4321 
436 
7800 

♦80065 
430 
431 
4310 
4311 
4i« 
7800 

♦80066 
430 
431 
4320 
4321 
436 
7800 

♦80069 
430 
431 
4320 
4321 
436 
7800 

♦80070 
430 
431 
4320 
4321 
436 
7800 
♦80071 
430 
431 
4320 
4321 
436 
7800 
♦80072 
430 
431 
4320 
4321 
436 
7800 


•80073 
430 
431 
4320 
4321 
436 
7800 

•80074 
430 
431 
4320 
4321 
436 
7800 

•80075 
430 
431 
4320 
4321 
436 
7800 

♦80076 
430 
431 
4320 
4321 
436 
7800 

♦80079 
430 
431 
4320 
4321 
436 
7800 

♦80080 
430 
431 
4320 
4321 
436 
7800 
♦80081 
430 
431 
4320 
4321 
436 
7800 
♦80082 
430 
431 
4320 
4321 
436 
7800 


♦80083 
430 
431 
4320 
4321 
436 
7800 
♦80084 
430 
431 
4320 
4321 
436 
7800 
♦80085 
430 
431 
4320 
4321 
436 
7800 
♦80086 
430 
431 
4320 
4321 
436 
7800 
•80089 
430 
431 
4320 
4321 
436 
7800 
♦80090 
430 
431 
4320 
4321 
436 
7800 
♦80091 
430 
431 
4320 
4321 
436 
7800 
♦80092 
430 
431 
4320 
4321 
436 
7800 


•80093 
430 
431 
4320 
4321 
436 
7800 

♦80094 
430 
431 
4320 
4321 
436 
7800 

♦80095 
430 
431 
4320 
4321 
436 
7800 

♦80096 
430 
431 
4320 
4321 
136 
7800 

•80099 
430 
431 
4320 
4321 
436 
7800 

♦80100 
430 
431 
4320 
4321 
436 
7800 

♦80101 
430 
431 
4320 
4321 
436 
7800 

♦80102 
430 
431 
4320 
4321 
436 
7800 
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•80103 

•80113 

•80123 

•80133 

•80143 

•80153 

•80163 

•80173 

•80183 

•80193   • 

80303 

•80313 

♦80323 

♦80333 

♦80343 

♦80353 

♦80363 

♦80373 

430 

430 

430 

430 

430 

430 

430 

430 

430 

430 

430 

430 

430 

430 

430 

430 

430 

430 

431 

431 

431 

431 

431 

431 

431 

431 

431 

431 

431 

431 

431 

431 

431 

431 

431 

431 

4320 

4320 

4320 

4320 

4320 

4320 

4320 

4320 

4320 

4320 

4320 

4320 

4320 

4320 

4320 

4320 

4320 

4320 

4321 

4321 

4321 

4321 

4321 

4321 

4321 

4321 

4321 

4321 

4321 

4321 

4321 

4321 

4321 

4321 

4321 

4321 

436 

436 

436 

436 

436 

436 

436 

436 

436 

436 

436 

436 

436 

436 

436 

436 

436 

436 

7800 

7800 

"7800 

7800 

7800 

7800 

7800 

7800 

7800 

7800 

7800 

7800 

7800 

7800 

7800 

7800 

7800 

7800 

•80104 

•80114 

•80124 

•80134 

•80144 

•80154 

•80164 

•80174 

•80184 

♦80194   * 

80304 

•80314 

•80324 

♦80334 

♦80344 

♦80354 

♦80364 

♦a0374 

430 

430 

430 

430 

430 

430 

430 

430 

430 

430 

430 

430 

430 

430 

430 

430 

430 

430 

431 

431 

431 

431 

431 

431 

431 

431 

431 

431 

431 

431 

431 

431 

431 

431 

431 

431 

4320 

4320 

4320 

4320 

4320- 

4320 

4320 

4320 

4320 

4320 

4320 

4320 

4320 

4320 

4320 

4320 

4320 

4320 

4321 

4321 

4321 

4321 

4321 

4321 

4321 

4321 

4321 

4321 

4321 

4321 

4321 

4321 

4321 

4321 

4321 

4321 

436 

436 

436 

436 

436 

436 

436 

436 

436 

436 

436 

436 

436 

436 

436 

436 

436 

436 

7800 

7800 

7800 

7800 

7800 

7800 

7800 

7800 

7800 

7800 

7800 

7800 

7800 

7800 

7800 

7800 

7800 

7800 

•80105 

•80115 

•80125 

•80135 

•80145 

•80155 

•80165 

•80175 

•80185 

•80195   • 

80305 

•80315 

•80325 

♦80335 

♦80345 

♦80355 

•80365 

♦80375 

430 

430 

430 

430 

430 

430 

430 

430 

430 

430 

430 

430 

430 

430 

430 

430 

430 

430 

431 

431 

431 

431 

431 

431 

431 

431 

431 

431 

431 

431 

431 

431 

431 

431 

431 

431 

4320 

4320 

4320 

4320 

4320 

4320 

4320 

4320 

4320 

4320 

4320 

4320 

4320 

4320 

4320 

4320 

4320 

4320 

4321 

4321 

4321 

4321 

4321 

4321 

4321 

4321 

4321 

4321 

4321 

4321 

4321 

4321 

4321 

4321 

4321 

4321 

436 

436 

436 

436 

436 

436 

436 

436 

436 

436 

436 

436 

436 

436 

436 

436 

436 

436 

7800 

7800 

7800 

7800 

7800 

7800 

7800 

7800 

7800 

7800 

7800 

7800 

7800 

7800 

7800 

7800 

7800 

7800 

•80106 

•80116 

•80126 

•80136 

•80146 

•80156 

•80166 

•80176 

•80186 

•80196  * 

80306 

•80316 

•80326 

♦80336 

•80346 

♦80356 

♦80366 

♦80376 

430 

430 

430 

430 

430 

430 

430 

430 

430 

430 

430 

430 

430 

430 

430 

430 

430 

430 

431 

431 

431 

431 

431 

431 

431 

431 

431 

431 

431 

431 

431 

431 

431 

431 

431 

431 

4320 

4320 

4320 

4320 

4320 

4320 

4320 

4320 

4320 

6320 

4320 

4320 

4320 

4320 

4320 

4320 

4320 

4320 

4321 

4321 

4321 

4321 

4321 

4321 

4321 

4321 

4321 

4321- 

4321 

4321 

4321 

4321 

4321 

4321 

4321 

4321 

436 

436 

436 

436 

436 

436 

436 

436 

436 

436 

436 

436 

436 

436 

436 

436 

436 

436 

7800 

7800 

7800 

7800 

7800 

7800 

7800 

7800 

7800 

7800 

7800 

7800 

7800 

7800 

7800 

7800 

7800 

7800 

•80109 

•80119 

•80129 

•80139 

•80149 

•80159 

•80169 

•80179 

•80189 

•80199  • 

80309 

•80319 

•80329 

♦80339 

•80349 

♦80359 

♦80369 

♦80379 

430 

430 

430 

430 

430 

430 

430 

430 

430 

430 

430 

430 

430 

430 

430 

430 

430 

430 

431 

431 

431 

431 

431 

431 

431 

431 

431 

431 

431 

431 

431 

431 

431 

431 

431 

431 

4320 

4320 

4320 

4320 

4320 

4320 

4320 

4320 

4320 

4320 

4320 

4320 

4320 

4320 

4320 

4320 

4320 

4320 

4321 

4321 

4321 

4321 

4321 

4321 

4321 

4321 

4321 

4321 

4321 

4321 

4321 

4321 

4321 

4321 

4321 

4321 

436 

436 

436 

436 

436 

436 

436 

436 

436 

436 

436 

436 

436 

436 

436 

436 

436 

436 

7800 

7800 

7800 

7800 

7800 

7800 

7800 

7800 

7800 

7800 

7800 

7800 

7800 

7800 

7800 

7800 

7800 

7800 

•80110 

•80120 

•80130 

•80140 

•80150 

•80160 

•80170 

•80180 

•80190 

•80300   * 

80310 

•80320 

•80330 

•80340 

•80350 

•80360 

♦80370 

♦80380 

430 

430 

430 

430 

430 

430 

430 

430 

430 

430 

430 

430 

430 

430 

430 

430 

430 

430 

431 

431 

431 

431 

431 

431 

431 

431 

431 

431 

431 

431 

43;- 

431 

431 

431 

431 

431 

4320 

4320 

4320 

4320 

4320 

4320 

4320 

4320 

4320 

4?20  . 

4320 

4320 

4320 

4320 

4320 

4320 

4320 

4320 

4321 

4321 

4321 

4321 

4321 

4321 

4321 

4321 

4321 

4.^21  • 

4321 

4321 

4321 

4321 

4321 

4321 

4321 

4321 

436 

436 

436 

436 

436 

436 

436 

436 

436 

436   T 

436. 

436 

436 

436 

436 

436 

436 

436 

7800 

7800 

7800 

7800 

7800 

7800 

7800 

7800 

7800 

7800 

7800 

7800 

7800 

7800 

7800 

7800 

7800 

7800 

•80111 

•80121 

•80131 

•80141 

•80151 

•80161 

•80171 

•80181 

•80191 

•80301  * 

80311 

•80321 

•80331 

•80341 

•80351 

•80361 

•80371 

♦80381 

430 

430 

430 

430 

430 

430 

430 

430 

430 

430 

430 

436 

430 

430 

430 

430 

430 

430 

431 

431 

431 

431 

431 

431 

431 

431 

431 

431 

431 

431 

431 

431 

431 

431 

431 

431 

4320 

4320 

4320 

4320 

4320 

4320 

4320 

4320 

4320 

4320 

4320 

4320 

4320 

4320 

4320 

4320 

4320 

4320 

4321 

4321 

4321 

4321 

4321 

4321 

4321 

4321 

4321 

4321 

4321 

4321 

4321 

4321 

4321 

4321 

4321 

4321 

436 

436 

436 

436 

436 

436 

436 

436 

436 

436 

436 

436 

436 

436 

436 

436 

436 

436 

7800 

7800 

7800 

7800 

7800 

7800 

7800 

7800 

7800 

7800 

7800 

7800 

7800 

7800 

7800 

7800 

7800 

7800 

•80112 

•80122 

•80132 

•80142 

•80152 

•80162 

•80172 

•80182 

•80192 

•80302  ^80312 

•80322 

•80332 

•80342 

•80352 

•80362 

•80372 

♦80382 

430 

430 

430 

430 

430 

430 

430 

430 

430 

"430 

430 

430 

430 

430 

430 

430 

430 

430 

431 

431 

431 

431 

431 

431 

431 

431 

431 

431 

431 

431 

431 

431 

431 

431 

431 

431 

4320 

4320 

4320 

4320 

4320 

4320 

4320 

4320 

4320 

4320 

4320 

4320 

4320 

4320 

4320 

4320 

4320 

4320 

4321 

4321 

4321 

4321 

4321 

4321 

4321 

4321 

4321 

4321 

4321 

4321 

4321 

4321 

4321 

4321 

4321 

4321 

436 

436 

436 

43C 

436 

436 

436 

436 

436 

436 

436 

436 

436 

436 

436 

436 

436 

436 

7800 

7800 

7800 

7800 

7800 

7800 

7800 

7800 

7800 

7800 

7800 

7800 

7800 

7800 

7d00 

7800 

7800 

7800 
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o 
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B 

53 


o 
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•80383 

•80393 

•80403 

•80413 

•80423 

•80433 

•80443 

•80453 

•80463 

430 

430 

430 

430 

430 

430 

430 

430 

430 

431 

431 

431 

431 

431 

431 

431 

431 

431 

4320 

4320 

4320 

4320 

4320 

4320 

4320 

4320 

4320 

4321 

4321 

4321 

4321 

4321 

4321 

4321 

4321 

4321 

43< 

436 

436 

436 

436 

436 

436 

436 

436 

7800 

7800 

7800 

7800 

7800 

7800 

7800 

7800 

7800 

*80384 

•80394 

•80404 

•80414 

•80424 

•80434 

•80444 

•80454 

•80464 

430 

430 

430 

430 

430 

430 

430 

430 

430 

431 

431 

431 

431 

431 

431 

431 

431 

431 

4320 

4320 

4320 

4320 

4320. 

4320 

4320 

4320 

4320 

4321 

4321 

4321 

4321 

4321 

4321 

4321 

4321 

4321 

43C 

436 

436 

436 

436 

436 

436  , 

436 

436 

7800 

7800 

7800 

7800 

7800 

7800 

7800 

7800 

7800 

•80385 

•80395 

•80405 

•80415 

•80425 

•80435 

•80445 

•80455 

•80465 

430 

430 

430 

430 

430 

430 

430 

430 

430 

-431 

431 

431 

431 

431 

431 

431 

431 

431 

4320 

4320 

4320 

4320 

4320 

4320 

4320 

4320 

4320 

4321 

4321 

4321 

4321 

4321 

4321 

4321 

4321 

4321 

436 

436 

436 

436 

436 

436 

436  . 

436 

436 

7800 

7800 

7800 

7800 

7800 

7800 

7800 

7800 

7800 

•80386 

•80396 

•80406 

•80416 

•80426 

•80436 

•80446 

•80456 

•80466 

430 

430 

430 

430 

430 

430 

430 

430 

430 

431 

431 

431 

431 

431 

431 

431 

431 

431 

4320 

4320 

4320 

4320 

4320 

4320 

4320 

4320 

4320 

4321 

4321 

4321 

4321 

4321 

4321 

4321 

4321 

4321 

436 

436 

436 

436 

436 

436 

436 

436 

436 

7800 
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431 
4320 
4321 
436 
7800 
•85243 
430 
431 
4320 
4321 
436 
7800 
•85244 
430  . 
431 
4320 
4321 
436 
780ff 
•85245 
430 
431 
4320 
4321 
436 
7800 
•85246 
430 
431 
4320 
4321 
436 
7800 
•85249 
430 
431 
4320 
4321 
436 
7800 
•85250 
430 
431 
4320 
4321 
436 


7800 
•85251 
430 
431 
4320 
4321 
436 
7800 
•85252 
430 
431 
4320 
4321 
436 
7800 
•85253 
430 
431 
4320 
4321 
436 
7800 
•85254 
430 
431 
4320 
4321 
436 
7800 
•85255 
430 
431 
4320 
4321 
436 
7800 
•85256 
430 
431 
4320 
4321 
436 
7800 
•85259 
430 
431 
4320 
4321 
436 
7800 
•85300 
430 
431 
4320 
4321 
436 


7800 
•85301 
430 
431 
4320 
4321 
436 
78CiO 
•85302 
430 
431 
4320 
4321 
436 
780O 
•85303 
430 
431 
4320 
4321 
436 
7800 
•85304 
430 
431 
4320 
4321 
436 
7800 
•85305 
430 
431 
4320 
4321 
436 
7800 
•85306 
430 
431 
4320 
4321 
436 
7800 
•85309 
430 
431 
4320 
4321 
436 
7800 
•85310 
430 
431 
4320 
4321 
436 


7800 
•85311 
430 
431 
4320 
4321 
436 
7800 
•85312 
430 
431 
4320 
4321 
436 
7800 
•85313 
430 
431 
4320 
4321 
436 
7800 
•85314 
430 
431 
4320 
4321 
436 
7800 
•85315 
430 
431 
4320 
4321 
436 
7800 
•85316 
430 
431 
4320 
4321 
436 
7800 
•85319 
430 
431 
4320 
4321 
436 
7800 
•85400 
430 
431 
4320 
4321 
436 


7800 
♦85401 
430 
431 
4320 
4321 
436 
7800 
•85402 
430 
431 
4320 
4321 
436 
7800 
•85403 
430 
431' 
4320 
4321 
436 
7800 
•85404 
430 
431 
4320 
4321 
436 
7800 
•85405 
430 
431 
4320 
4321 
436 
7800 
•85406 
430 
431 
4320 
4321 
436 
7800 
•85409 
430 
431 
4320 
4321 
436 
7800 
•85410 
430 
431 
4320 
4321 
436 


;     7800 

95203 

8069 

j    ^85411 

95204  • 

95203 

430 

95205 

8068 

431 

95206 

8069 

4320 

95207  * 

95204 

4321 

95208 

8068 

436 

95209 

8069 

7800 

95210  < 

'95205 

•85412 

95211 

8068 

430 

95212 

8069 

431 

95213  ^95206 

4320 

95214 

8068 

4321 

95215 

8069 

436 

95216  ' 

►95207 

7800 

95217 

8068 

•85413 

95218 

8069 

430 

95219 

•95208 

431 

9522 

8068 

4320 

9523 

8069 

4321 

9524 

•95209 

436 

9528 

8068 

7800  - 

9529 

8069 

•85414  ^92611 

•9528 

430 

95200 

9529 

431 

95201 

•9529 

c      4320 

95202 

9528 

'      4321 

95203 

•9591 

436 

95204 

95200 

7800 

95205 

95201 

•85415 

95206 

95202 

430 

95207 

95203 

431 

95208 

95204 

4320 

95209 

95205 

4321 

95210 

95206 

436 

95211 

95207 

7800 

95212 

95208 

•85416 

95213 

95209 

430 

95214 

95210 

431 

95215 

95211 

4320 

95216 

95212 

4321 

95217 

95213 

436 

95218 

95214 

7800 

95219 

95215 

•85419 

9522 

95216 

430 

9523 

95217 

431 

9524 

95218 

4320 

9528 

95219 

4321 

9529 

9522 

436 

•95200 

9523 

7800 

8068 

9524 

•8739 

8069 

9528 

8739 

•95201 

9529 

•9051 

8068 

95200 

8069 

95201 

•95202 

95202 

8068 
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Tabl*  6e 


Deletions  from  the  CC  Exclusions  List 


CCs  th«t  would  be  deleted  fcom  the  list  are  in  Table  6e  — 
Deletions  fcom  the  CC  Bxelusioas  List.  (Currently,  the 
indented  diagnoses  ace  excluded -and  are  not  recognised  by  the 
GBOOVER  as  valid  CCs  foe  the  asterisked  principal  diagnosis 
but  would  be  ceoegnized  as  valid  CCs  beginning  with  dischacges 
oa  or  after  October  i,  I«t8.) 


Isaaplet 


•01100 
494 
4*6 


Diagnosis  code*  494  (Broaehlectasis)  and  496  (Chronic 
obstructive  pulaenary  disease)  are  currently  not  recognized 
by  the  GROUPER  as  CCs  for  principal  diagnosis  011.00 
(Tuberculosis  of  lung,  infiltrative,  unspecified 
docunentation) .  Beginning  with  discharges  oeeuccing  on  or 
after  October  1,  1988.  diagnosis  codes  494  and  496  would  be 
recognized  as  CCs  for  the  principal  diagnosis  011.00. 


Pas*  3  of  4 


Put*  4  o£  4 


74861 
•501 
4M 
4M 
74861 
•502 
494 
496 
74861 
•503 

494 

496 

74861 
•504 

494 

496 

74861 
•505 

494 

496 

74861 
•5060 

494 

496 

74861 
•5062 

494 

49C 

74861 
•5063 

4M 

«M 

74861 
•5070 

494 

496 

74861 
•5071 

494 

496 

74861 
•5078 

494 

496 

74861 
•5080 

494 

496 

74861 
•5081 

494 

496 

74861 
•5088 

4»4 

4M 


74861 
•5089 
4M 
496 
74861 
•5171 
496 
•5178 
4911 
4912 
4918 
4919 
4928 
496 
•5182 

4928 
•5183 

4928 
•51889 
4911 
4912 
4918 
4919 
4928 
'496 
•5198 
4911 
4912 
4918 
4919 
4928 
494 
496 
•5199 
4911 
4912 
4918 
4919 
4928 
494 
496 
•5920 
5800 
5804 
58081 
58089 
5809 
5810 
5811 
5812 
5813 
58181 
58189 
5819 
SI34 
5445 


5846 

5847 
5848 
5849 
585 

59010 

59011 

5902 

5903 

59080 

59081 

5909 

591 

5990 

•5921 
5800 
5804. 
58081 
58089 
5809 
5810 
5811 
5812 
5813 
58181 
58189 
5819 
5834 
5845 
5846 
5847 
5848 
5849 
585 
59010 
59011 
5902 
5903 
59080 
59081 
5909 
591 
5935 
5950 
5951 
5952 
5954 
59581 
59582 
59589 
5959 

•5929 
5800 
5804 
58081 
58089 


5809 
5810 
5811 

5812 
5813 

58181 

58189 

5819 

5834 

5845 

5846 

5847 

5848 

5849 

585 

59010 

59011 

5902 

5903 

59080 

59081 

5909 

•  591 
5935 
5950 
5951 
5952 
5954 
59581 
59582 
59589 
5959 

•74689 
74100 
74101 
74102 
74103 
74190 
74191 
74192 
74193 

•7469 
74100 
74101 
74102 
74103 
74190 
74191 
74192 
74193 

•74789 
74100 
74101 
74102 
74103 
74190 


74191  ^80516 

74192  86399 

74193  ^80517 
•7479     86399 

74100  ^80518 

74101  86399 

74102  •8058 

74103  83900 


74190 
74191 
74192 

74193 
•7484 

74861 
•7485 

74861 
•74860 

74861 
•74869 

74861 
•7488 

74861 
•7489 

74861 
•7598 

7882 
•80500 

86399 
•80501 

86399 
•80502 

86399 
•80503 

86399 
•80504 

86399 
•80505 

86399 
•80506 

86399 
•80507 

86399 
•80508 

86399 


83901 
83902 
83903 
83904 
83905 
83906 
83907 
83908 
83910 
83911 
83912 
83913 
83914 
83915 
83916 
83917 
83918 
'8059 
83900 
83901 
83902 
83903 
83904 
83905 
83906 
83907 
83908 
83910 
83911 
83912 
83913 
83914 
83915 
83916 
83917 
83918 


•80606 

86399 
•80607 

86399 
•80608 

86399 
•80609 

86399 
•80610 

86399 
•80611 

86399 
•80612 

86399 
•80613 

86399 
•80614 

86399 
•80615 

86399 
•80616 

86399 
•80617 

86399 
•83940 


83913 
83914 
83915 
83916 
83917 
83918 
'83950 
83900 
83901 
83902 
83903 
83904 
83905 
83906 
83907 
83908 
83910 
83911 
83912 
83913 
83914 
83915 
83916 
83917 
83918 


83900  ^83959 

83901  83900 


•80510  ^80600 

86399  86399 
•80511   •80601 

86399  86399 
•80512  ^80602 

86399  86399 
•80513  ^80603 

86399  86399 
•80514  ^80604 

86399  86399 
•80515  ^80605 

86399   86399 


83902 
83903 
83904 
83905 
83906 
83907 
83908 
83910 
83911 
83912 
83913 
83914 
83915 
83916 
83917 
83918 
•83949 


83901 
83902 
83903 
83904 
83905 
83906 
83907 
83908 
83910 
83911 
83912 
83913 
83914 
83915 
83916 
83917 
83918 


83900  *83969 

83901  83900 


83902 
83903 
83904 
83905 
83906 
83907 
83908 
83910 
83911 
83912 


83901 
83902 
83903 
83904 
83905 
83906 
83907 
83908 
83910 
83911 


83912 
83913 
83914 
83915 
83916 
83917 
83918 
•83979 
83900 
83901 
83902 
83903 
83904 
83905 
83906 
83907 
83908 
83910 
83911 
83912 
83913 
83914 
83915 
83916 
83917 
83918 
'8398 
83900 
83901 
83902 
83903 
83904 
83905 
83906 
83907 
83908 
83910 
83911 
83912 
83913 
83914 
83915 
83916 
83917 
83918 
8399 
83900 
83901 
83902 
83903 
83904 
83905 
83906 
83907 
83908 
83910 


83911   83918 

83905 

83912  •92611 

83906 

83913   83900 

83907 

83914   83901 

83908 

83915   83902 

83910 

83916   83903 

83911 

83917   83904 

83912 

83918   83905 

83913 

•8479     83906 

83914 

83900   83907 

83915 

83901   83908 

83916 

83902   83910 

83917 

83903   83911 

83918 

83904   83912 

83905   83913 

83906   83914 

83907   83915 

83908   83916 

83910   83917 

83911   83918 

83912  *95200 

83913   8072 

83914   8073 

83915  ^95201 

83916   8072 

83917   8073 

83918  ^95202 

•86385    8072 

86390   8073 

86391  •95203 

86392   8072 

86393   8073 

86394  ^95204  . 

•8739     8072 

86122   8073 

86130  ^95205 

86131   8072 

86132   8073 

•9051   •95206 

83900   8072 

83901   8073 

83902  *9S207 

83903   8072 

83904   8073 

83905  •95208  • 

83906   8072 

83907   8073 

83908  •95209 

■83910   8072 

83911   8073 

83912  *9591 

83913   83900 

83914   83901 

83915   83902 

83916   83903 

83917   83904 

5? 
§ 

GL 

I 


< 

p 

8 


a 
2 


o 

(D 

I 

S 


s 
s 


TABLf    ?■  -   MEDICARE    PROSPECTIVE   PAYMENT    SYSTEM 
SELECTEO   PEi^CENTILE   LENGTHS  OF    STAY 
FY87   MEOPAR  UPDATE    12/37   GROUPER  V5.0 
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ORG 


001 
002 
001 
00« 
009 
00* 
007 

ooa 

004 
010 
on 
012 
013 
014 
019 

ou 

dlT 
018 
019 
010 
Otl 

Mi 
oi« 

019 

026 

oaY 
oao 
oto 
oto 
on 
e>t 

0)4 
9)S 
0)0 

s: 

0S9 

040 
041 
042 
043 
044 
099 
04* 
047 
049 
OSO 
091 
091 
091 


NUMBER 
DISCHARGES 

2^369 

4877 

5 

4411 

48360 
21)2 
9113 
4^61 
2026 

17237 
9304 

26726 

9380 

319112 

194306 

14160 
6780 

12031 

12203 

982^ 

T8S 

13224 
4)07 

44)87 

29294 
44 
2322 
9474 
4674 
1 
4264 
90T6 

11229 
9799 

20412 
3113 
1934 

39909 

9808 

1 

23381 

311 

2378 

3639 

3378 

3996 

9796 

9446 

744 

130 

9319 


ARITHMETIC 
MEAN  LOS 

18.6864 

19.1411 

24.0000 

16.7349 

8.1711 

2.8563 

22.1109 

9.4967 

11.3307 

11.6097 

7.9650 

10.9323 

9.9099 

10.7289 

9.6284 

9.2824 

6.4639 

9 •3394 

6.0989 

11.7089 

10.0152 

9.8946 

6.8829 

7*9910 

4.7918 

9*2273 

9.4190 

9*4943 

9*2999 

1.0000 

6.9016 

3.1424 

9.3354 

9.9626 

3.4272 

4.9899 

2.8697 

2.0961 

2.8874 

1.0000 

3.1143 

4*6992 

7.0139 

4*4209 

6.0980 

3.40T6 

19.8822 

3.2999 

3.0T91 

4.1077 

3.3999 


lOTH 
PERCENTILE 


29TH 
PERCENTILE 

9 

8 


50TH 
PERCENT  I 


75TH 
PERCENT  I 


90TH 
PERCENTILE 

37 

40 
96 
34 

19 

9 

49 

11 

22 

24 

16 

19 

17 

20 

10 

17 

11 

17 

12 

24 

19 

11 

14 

19 

9 

12 

22 

19 

12 

1 

12 

8 

19 

11 

6 

9 

9 

3 

6 

1 

6 

8 

13 

8 

12 

7 

30 

6 

6 

7 

7 


TABLE  7«  -  HE0ICAR6  PROSPECTIVE  PAYHEMT  SYSTEM 
SELECTED  PERCENTILE  LENGTHS  OF  STAY 
FY87  HEOPAR  UPDATE  12/S7  6R0UPER  V5.0 
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ORG 

NUNBER 
DISCHARGES 

ARITHMETIC 
HE AN   LOS 

lOTH 
PERCENTILE 

25TH 
PERCENTILE 

90TH 
PERCENTILE 

79TM 
^RCENTILE 

90TM 
.     PERCENTILE 

05* 

3 

9.6667 

8 

a 

S 
4 

059 

8665 

2.9924 

i 

9 

056 

I57fl 

2.4474 

1 

14 

05? 

757 

6.2963 

] 

4 

059 

391 

2.0798 

! 

9 

060 

I 

3.0000 

1 

14 

061 

398 

9.7039 

i; 

15 

062 

3 

6.3333 

4 

17 

069 

4292 

7.8789 

11 

20 

064 

6199 

8.7417 

? 

8 

069 

31438 

4.2275 

1 

7 

066 

10360 

4.1519 

1 

1                                12 

067 

450 

6.4956 

1 

1                               12 

o«i 

12217 

6.4601 

( 

,                            9 

o«« 

5891 

4.8299 

( 

k                                  7 

070 

27 

4.2222 

: 

r                      i« 

071 

iia 

6.4068 

( 

i                                   9 

071 

776 

5.0103 

• 

r                       12 

Oil 

9108 

5.9657 

; 

I                         1 

0t« 

1 

l.OOOQ 

11 

1                                2S 

on 

on 

28909 

15.1935 

1  6 

11 

t                               27 

10963 

13.2620 

1 

1                                  14 

oil 

2910 

6.5040 

13 

k                                18 

on 

28342 

10.7871 

1( 

i                                24 

on 

•      83548 

12.9527 

1 

I                             IV 

ote 

I9?09 

9.6900 

t                                16 

oti 

4 

7.0000 

1 

2                                2d 

oti 

89744 

9.6385 

1 

1                                 16 

ots 

6420 

8.7301 

f                                10 

OM 

2723 

5.3907 

1 

i                                10 

ots 

14845 

9.2925 

i 

B                               It 

OS* 

3097 

6.3839 

■ 

1 

0                                10 

Ot7 

46333 

a. 3131 
8.1417 

t 

i                                     6 

1 

0                                1' 

ot« 

123305 

1 

1         »                         B 

1 

2                               IV 

Otf 

258566 

9.4736 

. 

1                               12 

0*0 

95425 

7.1748 

t                                10 

0«| 

43 

5.1163 

I 

t                                IB 

Oft 

9763 

9.2529 

-                                   jt 

9                           IS 

091 

3221 

6.8150 

1 

I                                19 

09« 

8025 

9.9581 

0                               It 

on 

1851 

6.3857 

9                             IS 

0*6 

1822R6 

7.4992 

7                             10 

097 

52495 

5.7150 

6                                 f 

09t 

13 

4.6154 

T                               10 

099 

23313 

5.4147 

4                                   6 

100 

1273S 

3.5265 

9                                1« 

101 

17J35 

7.3671 

I                                   ti 

T                            10 

102 

7764 

5.4557 

f 

'                                     ♦ 

9 

1                              127 

1«9 

29 

48.8966 

1 

3 

0                                98 

104 

9145 

21.8074 

1 

4 
1 

8                                90 

109 

9784 

16.6800 

1 

J 

I 

i 
i 

en 


2 

o 


s 

i 

I 


TABLE  %  -  MEDICARE  P<»OSPECTIVE  PAYMENT  SYSTEM 
SELECTED  PERCENTILE  LENGTHS  OF  STAY 
FY97  MEOPAR  UPDATE  12/97  GROUPER  V5.0 


ORG 


106 
107 
108 
109 
110 
HI 
112 
113 
114 
115 
116 
117 
118 
119 
120 
121 
122 
123 
124 
125 
126 
127 
128 
;29 
130 
131 
132 
133 
13* 
135 
136 
138 
139 
MO 
141 
142 
143 
144 
145 
146 
147 
148 
149 
150 
151 
152 
153 
194 
195 
156 
157 


NUMBER . 

ARITHMETIC 

lOTH 

DISCHARGES 

f^AN  LQS 

PERCENTILE 

5227'? 

16.7591 

361B4 

13.0575 

169fl 

16.5041 

9610 

12.0699 

59993 

16.6131 

20515 

10.2590 

80142 

7.9332 

'   32028 

19.0684 

8502 

14.0042 

■% 

6753 

15.3015 

53384 

8.1922 

376f 

6.5796 

7700 

3.947B 

4321 

6.4909 

18954 

17.3994 

130168 

11.0040 

127305 

8.1858 

67374 

5.5322 

71876 

6.3539 

99782 

3.2009 

3349 

22.3586 

500931 

8.1823 

34515 

9.1856 

8098 

5.7791 

55497 

8.1142 

33500 

5.8690 

X 

20573 

6.0062 

9066 

4.5831 

39410 

5.6929 

7223 

7.1308 

2386 

4.5889 

154780 

6.3696 

83446 

4.4489 

366458 

4.9987 

63525 

5.9211 

41366 

4.3083 

86124 

3.7143 

\ 

43551 

8.0491 

9230 

4.8905 

17264 

18.3716 

5582 

12.2890 

101332 

17.9270 

31250 

11.2531 

15071 

15.3399 

7407 

9.8817 

6501 

10.2549 

1                          ' 

4388 

7.7995 

42243 

17.5136 

10807 

10.2396 

■   3 

3.3333 

22807 

7.9280 

25TH 
PERCENTILE 


90TH 
PERCENTILE 


14 
10 
1 


75TH 
PERCENTILE 


1 

10 


22 
1 


3 

10 


10 
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50TM 
PERCENTILE 

27 
20 
33 
26 
31 
16 
16 
36 
28 
26 
19 
13 

a 

14 
36 
18 
13 
13 
13 

7 
43 
15 
14 
14 
19 
11 
11 

0 
10 
14 

8 
12 

8 

9 
11 

8 

7 
16 

9 
31 
18 
31 
17 
27 
16 
19 
12 
34 
18 

8 
14 


s 


3? 

a 
o 

S 

90 
& 


< 

en 

w 

2 

o 


s 


o. 

09 

«< 


03 


•a 
o 

to 
a 

a 

50 

«* 


TABLE   7a  -   HEOICARE   PROSPECTIVE   PAYMENT   SYSTEM 
SELECTED   PERCENTILE   LENGTHS  OF   STAY 
FY87   M^OPAR  UPDATE    12/87  GROUPER  V5.0 
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M6 

NUMBER 
DISCHARGE^ 

ARITHMETIC' 
HE  AM  LOS 

lOTH 
PERCENTILE 

25TH 
PERCENTILE 

50TH 
PERCENTILE 

75TH 
PERCENTILl 

90TH 
PERCENTILE 

158 

24105 

4.0261 

9 

8 

14 

159 

11836 

7.4155 

a 

8 

160 

16529 

4.4594 

a 

10 

161 
162 

30725 
54597 

5.1466 
2.9634 

4 
j 

9 

9 

163 

15 

6.4667 

ll 

9 

'i2 

164 

3775 

13.2697 

i6 

1) 

165 

3022 

8.6982 

10 

14 

166 

2222 

8.B110 

5 

g 

167 

2909 

5.0890 

7 

a     12 

t2 

168 

3942 

9.5335 

*     ** 

4 

8 

169 
170 

4759 
11165 

3.7626 
16.0751 

It 

20 

11 
1) 

It 

171 

2901 

8.9935 

22 

172 

30309 

10.4660 

A 

8 

13 

173 

6971 

6.3179 

4 

13 

174 

119641 

7.3256 

o 
♦ 

a 

9 

175 

40862 

5.1334 

10 

IS 

176 

11472 

8.0039 

A  W 

B 

12 

177 

17460 

6.6513 

• 

6 

8 

176 

10457 

4.9896 

J 

^ 

12 

18 

179 

716fl 

9,5989 

•_ 

10 

15 

160 

49799 

7.9142 

i                                       4 

a 

9 

181 

29014 

5.1332 

1          2 
\                         * 

8 

12 

182 

216101 

6.4626 

i                                         4 

a 

8 

193 

105599 

4.6671 

^ 
% 

B 

184 

51 

4.5882 

1                     I 

14 

185 

4319 

6.7l5i 

1                   9 

a 

15 

3 

15 

186 

3 

9.3333 

1            J 

6 

187 

2044 

2.9951 

1              Ik 

9 

15 

188 

31996 

7.4329 

■^       $ 

9 

189 

13993 

4.2521 

4 

7 

11 

190 

179 

6.4134 

'         • 

1  1^ 

26 

39 

191 

5502 

21.0931 

I 

2t 

46 

192 

2622 

22.3436 

1 

2» 

32 

193 

83  79 

18.0822 

1 

ft           if 

16 

21 

194 

2622 

12.4886 

k                 %9 

16 

23 

195 

23007 

14.1979 

9                                            12 

12 

16 

196 

4949 

10.4159 

9 

13 

19 

197 

53911 

11.2095 

• 

g 

11 

196 

43179 

7.2058 

9                                           • 
k                 1% 

20 

29 

199 

3290 

15.4894 

i.               t  % 

18 

28 

200 

2967 

13.8955 

16 

27 

201 

4209 

13.0772 

9               Iw 

k              a 

20 

202 

14662 

10.2349 

■ 

5-               B 

ft  7 

12 
10 
12 

20 

203 
204 

30039 
32321  • 

9.5991 
7.9953 

3 

i 

19 
19 

205 

18036 

'   9.6092 

%                                                                                   * 

m                                            a 

ft  A 

1 

12 

206 

4437 

5.7142 

Z               ' 
A              a 

9 

14 

207 

3395\ 

7.5022 

4      .          • 

^             a 

6 

9 

208 

19068 

4.6561 

c                   ' 

55 


TABLE    7a  -   MEDICARE   PROSPECTIVE   PAYMENT    SYSTEM 
SELECTED   PERCENTILE  LENGTHS   OF    STAY 
FY-J?   MEOPAR   UPDATE    12/97   GROUPER  V5.0 
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DRG 


209 
210 
211 
212 
213 
21* 
215 
216 
217 
2ia 
219 
220 
221 
222 
223 
22^ 
225 
22b 
22  7 
229 
229 
230 
231 
232 
233 
234 
235 
236 
237 
23fl 
239 
240 
241 
2^2 
243 
244 
245 
246 
247 
248 
249 
290 
251 
253 
254 
256 
257 
258 
259 
260 
261 


NUMBER 
DISCHARGES 

181360 

77631 

51391 

11 

4940 

20693 

31492 

4647 

12149 

10032 

16795 

I 

5210 

6919 

12125 

8535 

16397 

3607 

8377 

5255 

4980 

3458 

I      7759 

845 

4951 

6358 

6187 

36469 

1982 

5289 

59823 

10520 

7118 

2398 

138344 

11612 

9368 

2374 

10363 

7052 

5219 

3449 

5873 

14391 

19169 

9501 

21745 

27285 

3549 

4781 

4250 


ARITHMETIC 

IQTH 

25TH 

MEAN  LOS 

PERCENTILE 

PERCENTILE 

13.2831 

9 

15.9807 

10 

11.9955 

10.3636 

13.9547 

14.7116 

9.7040 

4 

13.4717 

21.8941 

11.5531 

6.8810 

3.0000 

9.9919 

5.0336 

6.4435 

2 

3.6667 

4.8567 

10.4439 

4.3925 

4.4799 

2.7773 

7.1186 

-  2 

6.2111 

6.3160 

12.4520 

6.2606 

13.9271 

10.0834 

6.2200 

14.6137 

10.1914 

9.8664 

6.5794 

11.4570 

6.9613 

7.5260 

5.6158 

6.0080 

5.1662 

6.0553 

6.8362 

6.8800 

3.5399 

8.7382 

5.2942 

5.6474 

7.1282 

5.3610 

7.3995 

3.6164 

3.3007 

50TH 
PERCENTILE 


75TH 
PERCENTILE 


10 


90TH 
PERCENTILE 

20 
26 
16 
12 
27 
27 
17 
29 
♦  7 
21 
12 
3 
21 
11 
12 
7 
10 
22 
9 
9 
9 
14 
13 
16 
29 
12 
34 
19 
12 
30 
20 
19 
12 
23 
13 
14 
10 
11 
.10 
12 
19 
13 
7 
16 
10 
11 
12 
S 
16 
6 
6 


I 
s 


< 

en 

w 

2 

o 


o 


a. 

01 


CD 


o 
•a 

o 

CB 

<e 

Q. 

SO 

<r 

OB 


i-      ■ 

'  w-,'  ■ 

-     -; 

TABLE 

7a-   HEOICARE   PROSPECTIVE   PAYMENT   SYSTEM 

• 

Pag*  6  of  lb 

'  1  **  'f 

■* 

SELECTED  PERCENTILE  LENGTHS  OF   STAY 

PV87   HEOPAR  UPDATE    12/37  GROUPER  V5.0 

• 

.<»««    , 

NUMBER 

ARITNNETIC. 

lOTH 

25TH                           90TH 

75TH 

90TH 

/ 

DISCHARGES 

MEAN  LOS 

PERCENTILE              PERCENTILE              PERCENTILE              PERCENTILE 

PERCENTILE 

-     ■              i    '. 

262 

4129 

2.6295      • 

»                                   ' 

4 

263 

24462 

21.6964 

44 

:  ._      ■     ■:f:'. 

264 

7661 

14.4772 

28 

3* 

265 

5004 

11.2706 

24 

266 

6612 

4.9992 

11 

■* 

•^ 

i  ■ 

267 

.    599 

4.7329 

1 

10 

s 

; 

c  268 

1?65 

3.9720 

I 

s 

B. 

■•■'.^ 

•    269 

fcssi 

12.0199 

2 

1                 ■               19 

29 

■} 

'," 

270 

7783 

5.1126     . 

1- 

11 

S 

271 

17253 

12.0825 

22 

m 

272 

6567 

9.6930 

19 

1 

-  '           •  -  *  V 

273 

.3V8 

7.7153 

2 

16 

27* 

4435 

9.9565 

21 

"*~ 

279 

940 

5.7489 

12 

276 

1159 

4.5764 

10 

277 

49522 

9.1000 

3 

16 

8 

278 

29W2 

6.9354 

* 

12 

279 

4 

3.7500 

^ 

9 

z 

280 

12330 

6.7262 

2 

13 

p 

281 

11027 

4.6232 

9 

M 

282 

1 

6.0000 

6 

8 

283 

5350 

7.6605 

2 

>                  >                9 

19 

284 

4045 

5.1654 

10 

ti 

28$ 

3072 

23.4883 

7 

11                                 II 

49 

2 

286 

1370 

14.7693 

28 

f 

287 

6464 

19.3879 

3« 

288 

504 

12.1885 

23 

*?■ 

289 

3671 

7.1632 

"* 

19 

290 

8662 

4.9008 

9 

^ 

291 

212 

2.9858 

9 

hS 

292 

3857 

17.4599 

'8                       i: 

34 

,-* 

293 

1018      ' 

10.2996 

2 

19 

St 

29* 

101670 

7.7236 

3 

4                        i 

14 

§ 

295 

2849 

6.2411 

2 

J                        ' 

11 

296 

161461 

8.5519 

16 

***• 

297 

62155 

5.7573 

10 

? 

298 

60 

4.3167 

7 

299 

970 

7.2155 

19 

"o 

'■ 

300 

10446 

9.8260 

19 

o. 

. 

301 

3550 

6.1727 

12 

302 

5626 

18.6314 

11                      r 

33 

M 

3d3 

14648 

15.2266 

26 

B. 

'   304 

12505 

14.9631 

28 

S 

305 

8352 

8.2973 

19 

flD 

306 

10301 

10.6463 

19 

307 

7327 

6.2277 

11 

308. 

7383 

10.6407 

21 

309 

5157 

5.6343 

12 

310 

28703 

6.4951 

8 

13 

311 

31458 

3.9010 

7 

312 

4071 

6.1155 

. 

12 

s 

TABLE    7a-   MEDICARE   PROSPECTIVE   PAYMENT   SYSTEM 
SELECTED   PERCENTILE   LENGTHS  OF    STAY 
FY87  MEDPAR  UPDATE    12/37   GROUPER  V9.0 
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OltC 

NUNfttft 

ARITMMCTK 

lOTH 

25TH 

90TH 

79TH 

90TH 

. 

OISCHARCES 

MEAN  LOS 

PERCENTILf 

PERCENTILf 

PERCENT IL 

t              PERCENTIL 

1              PERCENTILC 

31) 

4092 

3*9666 

4                                   T 
9                                   » 
1                                )0 

1  19 

>  6 

2  20 
k                               10 
B                               19 
•                               11 

!                   1^ 

»                                  9 

1                               6 
»                            U 
i                               8 

i                                 6 
T                               10 
»                                   6 
i                               2 
)                                19 
^                               10 
»                             19 
(                              20 
1                               14 

>  13 
k                               8 
f                               13 
»                                  9 
»                                29 
»                                  9 
»                                   7 
)                                13 
f                                12 
»                                17 

>  8 
f                                11 
1                                  6 
'                                10 

1 

9 
27 
17 

9 

9 
29 
19 

9 
12 
10 

3 
11 

6 

)U 

2 

4.SO0O 

)lf 

24103 

13.8619 

t 

116 

36<>04 

9.4292 

117 

1864 

3.0096 

lit 

7723 

9.3304 

• 

119 

1936 

4.4997 

. 

320 

128099 

8.8928 

)2l 

46422 

6.6280 

122 

94 

6.9926 

12) 

22778 

4.2967 

124 

19874 

3.0918 

129 

11267 

6.2966 

326 

7162 

3.9968 

9 

327 

*      » 

4.3)33 

32  S 

2226 

9.)068 

32« 

939 

3.3199 

. 

3J0 

2 

2.0000 

331 

22930 

7.6868 

1 
1 

332 

.  10941 

4.9669 

X 

; 

333 

80 

6.6379 

▼ 

, 

3)6 

8101 

12.9160 

1 

339 

8116 

9.9241 

4 

336 

87967 

7.4736 

( 

337 

116)67 

9.0398 

1 

)30 

10979 

9.4709 

; 

)!• 

6466 

4.0416 

• 

360 

4 

11.0000 

1 

; 

341 

16329 

9.1)11 

( 

342 

1048 

3.1708 

; 

344 

3511 

7.2869 

,4 

34^ 

2448 

9.9759 

( 

346 

10940 

8.31)2 

( 

)♦» 

3948 

3.86)6 

\ 

: 

34« 

349 

6089 
9614 

9.6079 
2.8669 

1           * 

1 

i 

3»0 

9)78 

6.0094 

Si 

) 

1.0000 

1 

1269 

4.B447 

1 

3 

)»» 
314 
3lt 

1721 
6218 
7441 

19.1)07 

10.)191 

6.6940 

12 
1 

31* 

27242 

9.9t)4 

% 

t 

»1 
31* 

6196 
12607 

1).9M8 

8.8691 

11 

1 

3ft 

27272 

6.1976 

t 

340 

9102 

9.8109 

1 

i 

361 

906 

4.6719 

1 
] 

361 

30 

2.0))) 

] 

36) 

4229 

9.4133 

3 

364 

9338 

3.1263 

2 
) 

1 

TABLE  7a  -  MEDICARE  PROSPECTIVE  PAYMENT  SYSTEM 
SELECTED  PERCENTILE  LENGTHS  Cf   STAY 
FY87  HEDPAR  UPDATE  12/87  GROUPER  VS. 0 


DRG 


365 

366 

367 

368 

369 

370 

371 

372 

373 

37* 

375 

376 

377 

378 

379 

300 

381 

382 

383 

384 

385 

386 

389 

390 

392 

393 

394 

395 

396 

397 

398 

399 

400 

401 

402 

403 

404 

405 

406 

407 

408 

409 

410 

411 

412 

413 

414 

415 

416 

417 

«!• 


NUMBER 
DISCHARGES 

3370 

5606 

1931 

1441 

3451 

400 

557 

236 

1476 

258 

2 

102 

34 

103 

195 

52 

274 

107 

605 

33 

7 

1 

46 

47 

2117 

1 

1963 

74329 

38 

9868 

10555 

3062 

7548 

5606 

4087 

23835 

8720 

2 

3617 

2035 

9767 

7830 

122243 

678 

580 

9859 

4788 

21496 

96711 

29 

11132 


ARITHMETIC 
MEAN  LOS 

12.6656 

10.0121 
4.6194 
7.7189 
5.0519 
7.7675 
5.3034 
3.9237 
2.7080 
3.4884 
3.5000 
3.9902 
4.9118 
5.0000 
3.0359 
1.9808 
2.4197 
1.5514 
5.2132 
3.4458 

10.0000 
9.0000 

14.1087 
7.4255 

16.8573 
6.0000 
8.1503 
6.4088 
4.0789 
7.7354 
9.1184 
5.7531 

15.5862 

15.1687 
6.5165 

11.9269 
6.9547 
2.5000 

17.1275 
9.2354 
6.6768 

10.4777 
3.4019 
4.2552 
3.2000 

10.6994 
7.4478 

20.6644 

10.6323 
7.5517 
8.6876 


lOTH 
PERCENTILE 


25TH 
PERCENTILE 


50TM 
PERCENTILE 


75TH 
PERCENTILE 
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90TN 
PERCENTILE 

25 
22 

10 

14 

10 

14 

7 

7 

4 

4 

4 

8 

8 

7 

6 

5 

5 

3 

10 

8 

18 

9 

31 

15 

33 

6 

16 

12 

10 

15 

17 

11 

32 

31 

14 

29 

19 

3 

33 

16 

19 

23 

6 

8 

7 

23 

16 

41 

20 

13 

11 


Q 


< 
en 

CO 

2 

o 


s 


o 

m 
A 

o. 

g. 

(D 

«D 


i 


TABLE  %  -  NEOICARE  PROSPECTIVE  PATNENT  StSTEH 
SELECTED  PERCENTILE  LENCTNS  OF  STAY 
FrS7  NEOPAR  UPDATE  12/87  CROUPER  V5.0 


»«C  ]» 


MC 


^*l 
«ti 

«29 

426 

Ml 

.  ♦«» 

*2« 
♦>0 

%3l 

432 

«33 

434 

433 

434 

437 

43« 

440 

441 

442 

443 

444 

44S 

44« 

447 

448 

449 

450 

451 

452 

453 

454 

455 

456 

457 

458 

459 

460 

461 

462 

469 

464 

465 

466 

467 

468 

471 

472 


NUNBER 
0ISCNAR6CS 

13842 
4849 
11582 
92 
6316 
3248 
14861 
10866 
1989 
1232 
30809 
60147 
415 
624 
4849 
15446 
14268 
4676 
7635 
1100 
6822 
1084 
38345 
16933 
3374 
2969 
1 
2826 
1 
.30045 
12811 
14 
24622 
11895 
3913 
1724 
227 
127 
1686 
906 
2363 
9039 
5159 
9493 
4U) 
985 
4282 
7022 
119624 
3583 
178 


ARITNNtTte 
MEAN  LOS 

7.8229 
5.9008 
5.7146 
5.2283 

11.6742 
21.5419 
4.3136 
8.1429 
7.8497 
10.2849 
11.6369 
12.8054 
9.1639 
6.8478 
5.0900 
8.7209 
7.6694 
15.4914 
18.0747 
12.7909 
14.9943 
4.2949 
10.0714 
6. 6883 
7.1149 
5.1619 
2.0000 
3.7159 
4.0000 
6.3449 
4.0984 
4.8571 
7.0679 
4.8470 
7.0787 
3.8794 
10.4009 
8.1969 
24.4852 
15.4117 
9.5044 
4.7806 
18.1312 
7.2019 
4.6871 
2.8589 
5.2494 
8.9144 
14.2911 
19.4689 
33.6404 


lOTH 
PERCENTILE 


25TH 
PERCENTILE 


50TH 
PERCENTILE 


10 
1 


75TN 
PERCENTILE 

9 
T 
» 
? 
14 
24 
7 

lb 

9 

It 

12 

1ft 

11 

• 

ft 

10 

• 

24 

2T 

IT 

22 

4 

1) 

9 

9 

4 

•  2 

9 

« 

9 

* 

9 

ft 

• 

9 

11 

12 

92 

19 

11 

9 

24 

9 

4 

3 

4 

ft 

tft 

23 

♦7 


90TN 
PERCENTILE 

19 
11 
10 
8 
24 
43 
12 
16 
16 
22 
21 
27 
19 
14 
12 
19 
21 
29 
30 
29 
38 
9 
22 
IS 
14 
10 
2 
7 
4 
12 
8 
9 
19 
9 
14 
8 
22 
21 
50 
32 
18 
11 
39 
19 
9 
9 

11 
14 
33 
31 
71 


I 


■' 

TABLE 

7«  -  MEDICARE  PROSPECTIVE  PAYMENT  SYSTEM 
SELECTED  PERCENTILE  LEN6THS  OF  STAY 
FY87  NEDPAR  UPDATE  12/87  GROUPER  V9.0 

. 

vti9B  lo^eio 

OKS 

NUHSER 
OISCHARCES 

ARITHMETIC 
MEAN  LOS 

lOTH           29TH 
PERCENTILE      PERCENTILE 

SOTN 
PERCENTILE 

79TH 
PERCENTILE 

«OTN 
PERCENT ILC 

OS 

♦7* 
475 

7962 

esst 

17170 

1».791* 
4«.3«f« 

IS.OtM 

2             « 

IS             22 

2             < 

f 
S9 

10 

23 
99 

17 

39 
•S 

26 

TIQHNICAL  NOTE: 


Th«  VS.O  QROUPER  toftuwr*  used  to  attlgn  FY  1987  c«t«t  to  DRGt  it  batod  on  tho  ORG 
classiflcft^^nv  in  cffact  for  discharges  occurring  in  Fadaral  FY  1988. 

Each  p«rc«Rl;ila  length  of  stay  (LOS)  value  was  computad  according  to  tha  following 
formila:   Lai  n  raprossnt  tha  nunbar  of  discharges  classified  by  ORG  and  let 

xi.  X2 Xn  represent  the  ordered  LOS  values  for  each  ORG  set  of  discharfes. 

For  trie  tth  percentile,  where  p  -  t/100.  let  np  -  j  -f  g  where  j  is  the  integer  part  and  g 
is  the  frpstional  part  of  np.  The  tth  Ptrcentlle.  y,  is  defined  as  the  LOS  value  at 
*np- 

y  -  (1  -  8)xj  -f  gxj  +  1 

(See  388  User's  Guide;   Basics.  Version  5  Edition.  Gary,  NO:  SAS  Institute  Inc..  1985.  p.  1186.) 
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.'.; 


J 


M6 


001 

002 
003 
00« 
.  009 
006 
007 
008 
009 
010 
Oil 
012 
019 
01* 
019 
016 
017 
018 
019 
020 
021 
022 
023 
02  « 
029 
026 
027 
028 
029 
090 
031 
032 
034 
039 
036 
037 
038 
039 
0*0 
041 
042 
043 
044 
049 
046 
047 
049 
090 
091 
092 
093 


NUMBER 
DISCHARGES 

24369 
4877 


,A 


441 

48360 
2332 
9113 
4961 
2026 

17237 
9304 

26726 

9380 

319112 

194306 

14160 
6780 

12033 

12203 

9829 

788 

13229 
4307 

44387 

29298 
44 
2322 
9974 
4674 
1 
4264 
9076 

11229 
9799 

20412 
3113 
1939 

39909 

9808 

1 

23381 

311 

2378 

3639 

3378 

3996 

7199 

9994 

864 

231 

9404 


ARITHMfTIC 
MEAN  LOS 

18.8864 

19.1411 

24.0000 

16.7345 

8.1711 

2.8563 

22.1109 

9.4567 

11.3307 

11.6097 

-   7.9650 

10.5323 

9.9099 

10.7289 

5.6284 

9.2824 

6.^639 

9.3354 

6.0989 

11.7085 

10.0152 

5.8546 

6.8825 

7.9910 

4.7918 

9.2273 

9.4190 

9.4943 

5.2955 

1.0000 

6.5016 

3.8424 

9.3354 

9.9626 

3.4272 

4.9895 

2.8697 

2.0961 

2.8874 

1  .0000 

3.1143 

4.6992 

7.0135 

4.4209 

6.0580 

3.6076 

19.9330 

3.2959 

3.1435 

4.7489 

3.3889 


lOTH 
PERCENTILE 


29TH 
PERCENTILE 


90TH 
PERCENTILE 


79TH 
PERCENTILE 


12 


90TH 
PERCENTILE 

37 
40 
56 
34 
19 
9 
49 
11 
22 
24 
16 
19 
17 
20 
10 
17 
11 
17 
.  12 

14 
19  I 

9 

12 

22 

19 

12 

1 

12 

8 

19 

11 

6 

9 

9 

3 
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1  I 

6 

8 

13 

8 

12 
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Mt 
Mf 
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Ml 

Mt 

M« 

0?0 
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OTS 
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MO 
Ml 
OM 
M3 
M4 
M« 
M* 
M7 
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Ml 
Mt 
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St 

lot 
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? 
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9891 

ft 
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1 

2M09 

16969 
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MfO 

Jffi 
849 

!••» 
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49 
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mi 

1891 
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92499 

19 

29919 

Iftlp 
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7769 

f9 

9149 

9784 


HE«N  Ce$ 
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lOTH 
PERCENTILE 


I 


*.»«♦» 
•ill?? 
4,  mi 

6,4994 
6.46qi 

4. 122? 

6.4Q68 

9.9143 
».?^9T 

1.0M6 

19. W« 

19.24fQ 

6.904Q 

10.Y8T1 

lff992t 

♦.ft»6e 

».♦»? 
8.T901 
9.39dT 

».3M9 

•.3l|l 
8.l49t 
9,4796 
T»|t4p 

m 

??4992 

ft«»4 

ff4|4? 

!»!!*» 

9.3691 
?.4M7 

fl.i«94 

16.6800 


29TH 
PERCEirriLf 
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90TH 
PERCENT  af 
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PERCENT  I|,f 


90TH 
PERCENTItl 


1 

10 
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4 
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10* 
10? 

ioo 

100 
110 

111 
tit 
lis 
ii« 

119 
116 
117 
110 
119 
120 
121 
U2 
123 
M« 
129 
12* 
127 
120 
120 
ISO 
111 
1»2 
139 
13« 
139 
13* 
130 
1»0 
MO 
1*1 
1*2 
Ml 
I** 
M9 
1** 
1*7 
1*0 
MO 
190 
191 
192 
191 
19* 
199 
IS* 
197 


NUNOER 
DISCHARGES 

92278 
38t8« 

1*98 

9*10 

99893 

20919 

80142 

32028 

8902 

*793 

93384 

37*8 

7700 

4321 

18994 

130168 

127305 

87374 

7187* 

99782 

3349 

500931 

34919 

8098, 

55497 

33900 

20573 

9066 

39410 

7223 

2386 

154780 

83446 

3*6498 

63525 

41366 

86124 

43551 

9230 

17264 

5582 

101332 

31250 

19071 

7407 

6501 

4388 

42294 

10819 

3 

22807 


ARITNNETIC 
NCAN  LOS 

16.7991 

13.0979 

16.9041 

12.0*99 

1*.*131 

10.2990 

7.9382 

19.0*84 

14.0042 

19.3019 

8.1922 

*.979* 

3.9478 

8.4909 

17.3994 

11.0040 

8.1898 

5.9322 

6.3539 

3.2009 

22.3586 

8.1823 

9.1856 

5.7791 

8.1142 

5.8690 

6.0062 

4.9831 

5.6929 

7.1308 

4.5889 

6.3696 

4.4489 

4.9987 

5.9211 

4.3083 

3.7143 

8.0491 

4.8909 

18.3716 

12.2890 

17.9270 

11.2531 

15.3399 

9.8817 

10.2549 

7.7995 

17.5114 

10.2333 

3.3333 

7.5280 


lOTH 
PERCENTILE 


29TH 
PERCENT I 


90TH 
'PERCENTILE 


79TH 
PERCENTILE 

19 
1* 
20 

19 
19 
12 

10 
23 

10 
10 
10 

0 

4 

7 

22 

13 

10 

7 
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4 

31 

10 

11 

7 

10 

0 
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7 

9 
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* 
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9 

9 

10 

0 

21 

1* 

20 

13 

10 

12 

12 

10 

21 

12 

8 

9 


OOTN 
PERCENTILE 

:  27 
20 
33 

2* 
31 
1* 
1* 
3* 
28 
2* 
19 
13 

0 
14 
3* 
18 
13 
13 
13 

7 
43 
15 
14 
14 
19 
11 
11 

8 
10 
14 

8 
12 

8 

9 
11 

8 

7 
1* 

9 
31 
18 
31 
17 
27 
16 
19 
12 
34 
18 
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ORG 


198 

159 

160 

161 

162 

163 

164 

165 

166 

167 

16S 

169 

170 

171 

172 

173 

174 

175 

176 

177 

170 

179 

ISO 

Ml 

182 

183 

186 

189 

188 

187 

188 

189 

190 

191* 

192* 

193 

194 

199 

196 

197 

198 

199 

200 

201 

202 

203 

206 

209 

206 

207 

208 


NUHSER 
DISCHARGES 

24105 
11S36 
16529 
30725 
54597 
15 
3775 
3022 
2222 
2909 
333 
451 
11165 
2901 
30309 
6871 
119641 
40862 
11472 
17460 
10457 
7168 
49799 
29014 
216101 
105599 
51 
4084 
3 
2025 
31991 
13884 
179 
9502 
2622 
12289 
3361 
21012 
4638 
51996 
42750 
3290 
2087 
4209 
14662 
30039 
32321 
18036 
4437 
33858 
19068 


ARITHMETIC 
MEAN  LOS 


lOTH 
PERCENTILE 


25TM 
PERCENTILE 


50TH 
PERCENTILE 


•DLstrllMtlon  do««  not  reflect 


4.0261 
7.4155 
4.4594 
5.1466 
2.9834 
6.4667 
13.2697 
8.6982 
8.8110 
5.0890 
8.4324 

16.0751  3  7  12 

8.9935 
10.4660 

6.3179 

7.3250 

5.1334 

8.0039 

6.6513 

4.9896 

9.5989 

7.9142 

5.1332 

6.4626 

4.6671 

4.5882 

6.3051 

9.3333 

2.9556 

7.4336 

4.2532 

6.4134 
21.0931 
22.3436 
17.6823 
12.3535 
14.0316 
10.3251 
10.9690 

7.1582 
15.4894 
13.8955 
13.0772 
10.2349 

9.5991 

7.9953 

9.6092 

9.7142 

7.9022 

4.6961 
propoewi  change*  to  DRSa  191  and  192,  which  ara  da«crito«J  in  aaction  II .B. 3. 


'  79TH 
PERCENTILE 

9 

9 
f  6 

6 
6 
7 
19 
10 
10 
6 
10 
4 
20 
11 
13 
8 
9 
6' 
10 
8 
'   6 
12 
10 
6 
6 
6 
9 
8 
19 
3 
9 
9 
7 
26 
27 
21 
19 
16 
12 
13 
8 
20 
18 
16 
13 
12 
10 
12 
7 
9 
6 
of  the  praai^la. 


90TH 
PERCENTILE 

8 
14 

8 
10 

9 

9 
22 
13 
19 

8 
19 

8 
32 
17 
22 
13 
13 

9 
19 
12 

8 
18 
15 

9 
12 

8 

6 
12 
19 

6 
19 

9 
11 
39 
46 
31 
20 
23 
16 
18 
11 
29 
28 
27 
20 
20 
19 
19 
12 
14 
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ORG 


209 
210 
211 
212 
213 
214 
219 
216 
217 
218 
21« 
ZIO 
221 
222 
223 
224 
229 
226 
227 
228 
229 
230 
231 
232 
233 
234 
239 
236 
237 
238 
239 
240 
241 
242 
243 
244 
249 
246 
247 
246 
249 
290 
291 
293 
294 
296 
297 
298 
299 
260 
7*' 


NUMBER 
DISCHARGES 

181360 

77631 

91391 

11 

4940 

20693 

31492 

4647 

12149 

10032 

16799 

1 

3210 

8819 

12129 

8939 

16397 

3607 

8377 

9299 

4980 

3498 

7799 

849 

4991 

6398 

6187 

38469 

1982 

9289 

99823 

10920 

ni8 

2398 

138344 

11612 

9968 

2374 

10363 

7092 

9219 

3449 

9973 

14391 

19169 

9901 

2174S 

27289 

3949 

4781 

429q 


ARITHMETIC 
MEAN   LOS 

13.2831 

19.9807 

11.9999 

10.3636 

13.9947 

14.7116 

9.7040 

13.4717 

21.8941 

11.9931 

6.8810 

3.0000 

9.9919 

9.0836 

6.4439 

3.6667 

4.8967 

10.4439 

4.3929 

4.4799 

2.7773 

7.1186 

6.2111 

6.3160 

12.4920 

6.2606 

13«9271 

10.0834 

6.2200 

14.6137 

10.1914 

9.8664 

6.9794 

11.4970 

6.9613 

7.9260 

9.6198 

6.0080 

9.1662 

6.0993 

6.8362 

6.8800 

3.9399 

8.7382 

9.2942 

9.6474 

7.1282 

9.9610 

7.3999 

3.6164 

3.3007 


lOTH 
PERCENTILE 


25TH 
PERCENTILE 

9 
10 


90TH 
PERCENT! 


79TH 
PERCENTILE 


90TH 
PERCENTILE 


20 
6 
8 
2 

27 
7 
7 
9 
7 
1 
2 
3 
1 
1 
2 
7 
0 
2 
9 
9 
9 
4 
3 
6 

29 
2 

34 
9 
2 
0 
0 
9 
2 

23 
3 
4 
0 
1 
0 
2 
9 
3 
7 
6 
0 
1 
2 
8 

16 
6 
6 
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SELECTED  PERCENTILE   LENGTHS   OF   STAY 

V» 

FY87  MEDPAR  UPDATE    12/S7  GROUPER  V6.0 

ORG 

NUHBER 

ARITHHETIC 

lOTH                              25TH                             50TM 

75TH                             90TH 

OISCHARCfS 

MEAN  LOS 

PERCENTILE               PERCENTILE               PERCENTILE 

PERCENTILE              PERCENTILE 

262 

412^ 

2.6295 

3                                    4 

263 

24462 

21.6964 

»                  6                                   9                                15 

27                                  44 

264 

7661 

14.4772 

4                                   7                                 11 

18                                28 

1 

3. 

269 

5004 

11.2706 

14                                  24 

266 

6612 

4.9992 

7                                  11 

267 

599 

4.7329 

6                                10 

. 

268 

1965 

/       3.9720 

4                                     8 

269 

8381 

12.0199 

15                                25 

X 

270 

7783 

5.1126 

6                                11 

& 

271 

17253 

12.0825 

14                                22 

SB 

272 

6567 

9.6930 

12                                19 

S" 

_+ 

273 

3828 

7.7153 

9                                16 

t 

274 

4435 

9.9565 

C               j                                        ^                                                       1 

12                                21 

^ 

275 

940 

5.7489 

112                                   i 

6                                12 

i 

276 

1159 

4.5764 

1                                 2                                 3 

6                                10 

277 

49522 

9.1000 

'  3         i                         5                                   1 

11                                  16 

en 

278 

29122 

6.9354 

*  (• 

4                                     « 

8                                12 

w 

279 

4 

3.7500 

•    2                                   4 

4                                    5 

Z 

280 

12330 

6.7262 

*           9                                \                               ^ 

8                                  13 

P 

281 

11027 

4.6232 

6                                    9 

M  ' 

282 

1 

6.0000 

6                                    6 

8 

283 

5850 

7.6605 

9                                  15 

284 

4045 

5.1654 

1                                   2               1                   A 

6                                  10 

•fl 

285 

3072 

23.4883 

7                                 11                                 18 

29                                  45 

a 

286 

1370 

14.7693 

6                           .9                                 Ifl 

17                                  28 

o. 

287 

6468 

19.3879 

5                                   8                                11 

23                                38 

288 

504 

12.1885 

13                                23 

k 

289 

3671 

7.1632 

7                                15 

290 

8662 

4.9008 

5                                  9   ■ 

B9 

291 

212 

2.9858 

3                                  5 

to 

292 

3857 

17.4599 

4                                   8                                13 

21                                34 

>J 

293 

1018 

10.2996 

12                                19 

M 

294 

101670 

7.7236 

9                                14 

CO 

295 

2849 

6.2411 

7                                11 

296 

161461 

8.5519 

10                                  16 

"-— 

297 

62155 

5.7573 

7                                  10 

7 

298 

60 

4.3167 

9                                   7 

O 

299 

970 

7.2155 

9                                15 

"§ 

300 

10446 

9.8260 

12                                19 

CD 

301 

3550 

6.1727 

8                                12 

a. 

302 

5626 

18.6314 

8                               11                               U 

23                                33 

50 

303 

14648 

15.2266 

T                                  9                                 12 

18                                  26 

304 

12505 

14.5631 

4                                   7                                11 

18                                28 

re* 

305 

8352 

8.2973 

10                                19 

ca 

306 

10301 

10.6463 

4         '                         9                                   1 

13                                19 

' 

307 

7326 

6.2282 

S                                11 

308 

7568 

10.5229 

2                         >             4                                       1 

13                                21 

309 

5500 

5.9431 

7                                11 

310 

28699 

6.4944 

8                                13 

311 

31456 

3.9009 

♦                                  7 

312 

3890 

6.1347 

•                                13 

M 
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ORC 


313 
314 
315 
316 
317 

3ia 

319 

320 

321 

322 

323 

324 

325 

326 

327 

328 

329 

330 

331 

332 

333 

334 

335 

336 

337 

338 

339 

340 

341 

342 

344 

345 

346 

347 

348 

349 

350 

351 

352 

353 

354 

355 

356 

357 

358 

359 

360 

361 

362 

363 

364 


NUMBER 
0ISCNAR6ES 

3712 

2 

24103 

38904 

1884 

7723 

1936 

128095 

46422 

2^778 

19874 

11267 

7162 

6 

2226 

935 

2 

22930 

10541 

80 

8101 

8116 

87557 

116367 

10575 

6466 

4 

16329 

1048 

3500 

2445 

10540 

3548 

6065 

5614 

9378 

3 

1265 

1721 

6218 

7441 

27242 

6156 

12607 

27272 

5102 

906 

30 

4225 

5338 


ARITHNETIC 
MEAN  LOS 

3.5119 

4.9000 
13.8619 
9.4292 
3.0058 
■  9.3304 
4.4597 
a. 8528 
6.6280^ 
6.5926 
4.2967 
3.0918 
6.2966 
3.9968 
4.3333 
5.3068 
3.3155 
2.0000 
7.6868 
4.9663 
6.6375 
12.5180 
9.5241 
7.4736 
5.0358 
5.4709 
4.0416 
11.0000 
5.1311 
3.1708 
7.2946 
5.9710 
8.3132 
3.8636 
5.6079 
2.8669 
6.0094 
1.0000 
4.3447 
15.1307 
10.3191 
6.6940 
5.9234 
13.5588 
8.8651 
6.1976 
5.8105 
4.6719 
2.0333 
5.4133 
3.1263 
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PERCENTILE 


29TH 
PERCENTILE 


90TN 
PERCENTILE 


.  79TM 
PERCENT IL 
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90TN 
PERCENTILE 
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9 

30 

19 

6 

20 

10 

19 

11 

14 
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6 

12 
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6 

10 

6 

? 
19 

10 
15 
20 
14 
13 
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13 

9 
25 

9 

7 
13 
12 
17 

8 
11 
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Table  8.— Statewide  Average  Cost- 
to-Charge  Ratios  For  Urban  and 
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APPENDIX  A-^IEGULATORY 
IMPACT  ANALYSIS 

L  Introductioii 


Executive  Order  (E.O.)  12291  requires 
us  to  prepare  and  publish  an  initial 
regulatory  impact  analysis  for  any 
proposed  rule  that  meets  one  of  the  E.O. 
criteria  for  a  "major  rule";  that  is,  that 
would  be  likely  to  result  in:  an  annual 
effect  on  the  economy  of  $100  million  or 
more;  a  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal  State,  or  local  government 
agencies,  or  geographic  regions:  or 
significant  adverse  effects  on 
competition,  employment,  investment, 


productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

In  addition,  we  generally  prepare  an 
initial  regulatory  flexibility  analysis  that 
is  consistent  with  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601 
through  612],  unless  the  Secretary 
certifies  that  a  proposed  rule  wotild  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  For 
purposes  of  the  RFA.  we  treat  all 
hospitals  as  small  entities. 

Also,  section  1102(b)  of  the  Act 
requires  the  Secretary  to  prepare  an 
initial  regulatory  impact  analysis  for  any 
proposed  rule  that  may  have  a 
significant  impact  on  the  operations  of  a 
substantial  number  of  small  rural 
hospitals.  Such  an  analysis  must 
conform  to  the  provisions  of  section  603 
of  the  RFA.  With  die  exception  of 
hospitals  located  in  certain  rural 
counties  adjacent  to  urban  areas,  for 
purposes  of  section  1102(b)  of  the  Act 
we  define  a  small  rural  hospital  as  a 
hospital  with  fewer  than  50  beds  located 
outside  of  a  Metropolitan  Statistical 
Area  or  New  England  County 
MetropoUtan  Area,  as  modified  for 
purposes  of  the  prospective  payment 
system  in  accordance  with  the 
provisions  of  e01(g)  of  the  Social 
Security  Amendments  of  1983  (Pub.  L 
98-21).  Section  4005(a)  of  the  Pub.  L 
100-203  (which  revised  section  1886(d) 
of  the  Act)  specifies  that  hospitals 
located  in  certain  rural  counties 
adjacent  to  urban  areas  are  deemed  to 
be  located  in  the  adjacent  urban  area. 
We  have  identified  52  hospitals,  some  of 
which  may  be  considered  small,  which 
we  are  classifying  as  urban  hospitals. 

It  is  clear  that  the  changes  proposed 
in  this  document  would  affect  both  a 
substantial  number  of  small  rural 
hospitals  as  well  other  classes  of 
hospitals,  and  the  effects  on  some  would 
be  significant  Therefore,  the  discussion 
below,  in  combination  with  the  rest  of 
this  proposed  rule,  constitutes  a 
combined  regulatory  impact  analysis 
and  regulatory  flexibility  analysis  in 
accordance  with  E.0. 12291  and  the 
RFA. 

n.  Objectives 

We  expect  these  proposed  changes  to 
further  Congress'  original  objectives  in 
establishing  the  prospective  payment 
system.  The  prospective  payment  rates 
create  incentives  similar  to  the 
incentives  a  hospital  f^ces  in  pricing 
and  marketing  its  services  in  a 
conventional  market  By  paying  similar 
hospitals  the  same  rate  for  similar 
services,  we  let  hospitals  know  in 


advance  the  amount  they  will  be  paid 
per  discharge.  We  give  them  both  an 
opportimity  to  receive  this  payment 
regardless  of  their  specific  cost 
experience,  and  a  strong  incentive  to 
operate  more  effidentiy.  thus 
minimizing  unnecessary  costs.  Unlike  a 
cost  limitation  approach,  which 
achieves  savings  largely  by  disallowing 
Medicare  payment  for  costs  that  are  not 
reasonable  or  that  are  in  excess  of  a 
specific  limit  the  prospective  payment 
system  achieves  savings  by  intensifying 
hospitals'  incentives  to  operate 
effidenUy.  Thus,  our  objtetives 
indude — 

•  Restructuring  hospitals'  economic 
incentives; 

•  Basing  payment  on  a  system  that 
identifies  the  product  being  purdiased 
more  acnu'ately  than  cost 
reimbursement 

•  Reinforcing  the  role  of  the  Federal 
government  as  a  prudent  buyer  of 
services;  and 

•  Restraining  the  rate  of  hospital  cost 
increases,  thus  moderating  the  outflow 
of  expenditures  from  the  Medicare  trust 
fund  while  maintaining  high  quality 
.care. 

In  addition,  we  share  national  goals  of 
defidt  reduction  and  restraints  on 
government  spending  in  general.  We 
believe  these  proposals  would  further  all 
of  our  goals  while  maintaining  the 
finandal  viability  of  the  hospital 
industry  and  ensuring -access  to  high 
quality  care  for  benefidaries. 

We  also  expect  these  proposed 
changes  to  further  these  objectives 
while  avoiding  or  minimizing 
unintended  adverse  consequences  and 
ensuring  that  the  outcomes  of  this 
payment  system  are.  in  general, 
reasonable  and  equitable.  Thus,  the 
intent  is  to  refine  further  the  prospective 
payment  sysWm  without  undercutting 
our  objectives. 

m.  Umitatioas  of  Our  Analysis 

From  the  outset  of  the  prospective 
payment  system,  we  have  developed 
increasingly  Sophisticated  models  of 
how  the  prospective  payment  system 
works.  Nevertheless,  at  present  we  still 
have  no  adequate  way  to  model,  and 
therefore  to  quantify,  many  of  the    . 
potential  behavioral  changes  in 
reqmnse  to  the  prospective  payment 
system  on  the  part  of  hospitals,  hospital 
managers  and  enqtloyees.  physidans. 
suppliers,  or  benefidaries.  Further, 
changes  in  the  private  sector,  related  to 
both  the  supply  of.  and  demand  for. 
health  care  services,  interact  with  the 
behavioral  incentives  created  by  the 
Medicare  payment  system.  We  do  not 
have  the  capability  to  model  such 


behavioral  changes  or  interactions 
among  the  various  parties  participating 
in  the  market  place. 

We  continue  to  study  many  aspects  of 
the  prospective  payment  system  with 
the  intent  of  obtaining  more  adequate 
data  to  better  assess  behavioral  changes 
in  response  to  the  incentives  of  the 
payment  system.  Examples  of  these 
initiatives  include  various  reports  to 
Congress,  as  required  by  section  603  of 
Pub.  L  98-21,  sections  9113  and  9114  of 
the  Consolidated  Omnibus  Budget 
Reconciliation  Act  of  1985  (Pub.  L.  99- 
272),  and  section  9305  of  the  Omnibus 
Budget  Reconciliation  Act  of  1988  (Pub. 
L  99-509).  These  reports  examine  many 
issues,  including  the  need  for  and  the 
feasibility  of  developing  severity  of 
illness  measures  and  the  quality  of  post- 
acute  care.  We  are  also  required,  under 
section  603(a)(2)(A)  of  Pub.  L.  98-21,  to 
study  and  report  annually  to  th^ 
Congress  on  the  impact  of  the 
prospective  payment  system. 

In  addition  to  these  initiatives,  we  and 
others  (such  as  ProPAC  and  the  Office 
of  the  Inspector  General)  have 
undertaken  a  variety  of  studies  on  the 
effects  of  the  prospective  payment 
system,  such  as  examining  the  effects  of 
the  payment  system  on  different  classes 
of  hospitals.  In  spite  of  these  efforts,  our 
ability  to  attribute  causability  to 
particular  regulations  is  still  limited.  The 
complexity  of  the  prospective  payment 
system  itself,  along  with  numerous  other 
rapidly  occurring  changes  in  the  hospital 
environment  make  it  virtually 
impossible  for  us  to  isolate  the  effects  of 
any  one  change  in  our  policy,  much  less 
the  effects  of  the  entire  prospective 
payment  system  on  the  health  care 
industry. 

Therefore,  as  has  been  the  case  in 
previously  published  regulatory  impact 
analyses,  the  following  quantitative 
analysis  is  limited  to  presenting  the 
projected  effects  of  proposed  policy  and 
rate  changes  on  current  and  projected 
payment  rates.  In  the  analysis  that 
follows  we  examined  the  effects  of  both 
statutory  and  proposed  policy  changes 
on  hospital  payments  by  projecting 
estimated  payments  under  each  set  of 
policy  changes  on  to  the  current 
payment  amounts.  That  is,  we  projected 
the  effects  of  each  policy  change  on 
payments  while  holding  all  other 
payment  variables  constant.  Thus,  we 
are  not  attempting  to  predict  behavioral 
responses  to  our  proposals,  and  we  are 
not  generally  accounting  for  changes  in 
such  exogenous  variables  as 
admissions,  lengths  of  stay,  or  case  mix. 

In  view  of  the  difficulty  we  have  in 
quantifying  impacts  and  attributing 
causality,  we  believe  that  the  approach 
we  are  taking  in  the  specific  impact 


discussions  below  is  the  most  feasible 
one.  Wherever  possible,  we  have 
included  quantitative  representations  of 
proposed  changes.  As  with  previously 
published  impact  analyses,  we  are 
soliciting  comments  and  information 
about  the  anticipated  effects  of  these 
proposed  changes  on  the  prospective 
payment  system. 

IV.  Hospitals  Included  in  and  Exduded 
From  the  Prospective  Payment  System 

Hospitals  began  operating  under  the 
prospective  payment  system  with  the 
start  of  their  cost  reporting  period 
beginning  on  or  after  October  1, 1983. 
Further,  since  September  1985,  both 
Massachusetts  and  New  York  have 
terminated  the  waivers  under  which 
they  were  excluded  from  the  Medicare 
prospective  payment  system,  and 
hospitals  in  those  States  have  entered 
that  system.  (Massachusetts  hospitals 
came  under  the  Medicare  prospective 
payment  system  in  October  1985,  while 
New  York  hospitals  began  receiving 
Medicare  prospective  payments  in 
January  1986.)  As  of  March  15, 1988, 
about  5650  hospitals  (85  percent  of  all 
Medicare-participating  hospitals)  were 
operating  under  the  prospective 
payment  system. 

With  the  enactment  of  section  9304  of 
Pub.  L.  99-509,  which  added  section 
1886(d)(9)  to  the  Act,  the  58  acute  care 
hospitals  located  in  Puerto  Rico  began 
receiving  payments  under  the 
prospective  payment  system  effective 
with  discharges  occurring  on  or  after 
October  1, 1987.  Also,  effective  with  cost 
reporting  periods  that  began  on  or  after 
October  1, 1987,  alcohol/drug  hospitals 
and  units  that  had  been  excluded  from 
the  prospective  payment  system  under 
§  412.22(c)  of  the  regulations  began 
receiving  Medicare  prospective 
payments.  Only  163  short  term  acute 
care  hospitals  remain  excluded  from  the 
prospective  payment  system  under 
sections  1814(b)(3)  and  1886(c)  of  die 
Act  (in  Maryland  and  New  Jersey, 
respectively)  or  demonstration  projects 
(Rochester  and  Finger  Lakes  regions  of 
New  York  State). 

As  of  March  15, 1988, 864  Medicare 
hospitals  were  excluded  from  the 
prospective  payment  system  and 
continue  to  be  paid  on  the  basis  of 
reasonable  cost  reimbursement,  subject 
to  limits  on  the  rate  of  their  cost 
increases  for  FY  1989.  These  hospitals 
include  psychiatric,  rehabilitation,  long- 
term  care,  and  children's  hospitals. 
Another  1,523  psychiatric  and 
rehabilitation  units  in  hospitals  subject 
to  the  prospective  payment  systems  are 
excluded  from  the  prospective  payment 
system  as  of  the  same  date.  These  units, 
too,  are  paid  on  the  basis  of  reasonable 


cost  reimbursement  subject  to  limits  on 
the  rate  of  their  cost  increases. 

More  than  hospitals  are  being  paid  on 
various  special  bases  under  the 
prospective  payment  system,  as 
required  by  statute.  They  include  sole 
community  hospitals,  rural  referral 
centers  and  cancer  treatment  and 
research  hospitals  that  meet  certain 
conditions.  In  addition,  there  are  some 
1,270  hospitals  that  are  receiving 
additional  payments  on  the  basis  of 
being  classified  as  disproportionate 
share  hospitals  and  about  1,090 
hospitals  receiving  additional  payments 
for  the  indirect  cost  of  medical 
education.  There  are  about  500  hospitals 
that  qualify  for  additional  payments 
under  both  categories. 

V.  Impad  on  Excluded  Hospitals  and 
Units 

As  noted  above,  864  Medicare 
hospitals  and  1,523  units  in  hospitals 
included  in  the  prospective  payment 
system  currently  are  paid  on  a 
reasonable  cost  basis  subject  to  the 
rate-of-increase  ceiling  requirement  of 
§  413.40.  For  cost  reporting  periods 
beginning  in  FY  1989,  these  hospitals 
would  have  their  individual  target 
amounts  increased  by  the  hospital 
market  basket  percentage  increase.  We 
are  projecting  an  increase  in  the  hospital 
market  basket  of  4.8  percent. 

The  effect  this  would  have  on  affected 
hospitals  and  units  would  vary 
depending  on  each  one's  existing 
relationship  of  costs  per  discharge  to  its 
target  amount  and  the  relative  gains  in 
productivity  (efficiency)  the  hospital  or 
unit  is  able  to  achieve.  For  hospitals  and 
units  that  incur  per  discharge  costs 
lower  than  their  target  amounts,  the 
primary  impact  would  be  to  affect  the 
level  of  incentive  payments  made  under 
§  413.40(d).  A  hospital  may  receive 
incentive  payments  for  incurring  costs 
that  are  less  than  its  target  amount,  but 
may  not  receive  payments  for  costs  that 
exceed  the  target  amount.  Although  a 
lower  update  may  be  justified,  we 
expect  the  increased  ceiling  on 
payments  would  maintain  existing 
incentives  for  economy  and  efficiency 
experienced  by  excluded  hospitals  and 
units. 

VI.  Analysis  of  the  Quantifiable  Impact 
of  Proposed  Changes  Affecting  Rates 
and  Payment  Amounts 

A.  Basis  and  MetfiodoJogy  of  Estimates 

The  data  used  in  developing  the 
quantitative  estimates  of  changes  in 
payments  in  Table  I,  below,  are  taken 
from  FY  1987  billing  data  and  hospital- 
specific  data  for  FY  1985  and  FY  1986. 
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As  in  previous  analyses,  we  propose  to 
compare  the  effects  of  changes  being 
proposed  in  this  document  for  FY  1989 
to  our  estimate  of  the  payment  amount* 
in  effect  for  FY  1988. 

Although  many  of  the  FY  1988 
payment  parameters  have  been  in  effect 
only  since  April  1, 1988,  for  purposes  of 
this  impact  analysis,  we  are  assuming 
that  all  payment  parameters  have  been 
in  effect  since  October  1, 1987. 
Moreover,  section  4002(e)(1)(B)  of  Pub. 
L  100-203  speciBes  that  the  update 
factors  applicable  to  rates  for  discharges 
occurring  on  or  after  April  1, 1988  are 
deemed  to  have  been  in  effect  since 
October  1. 1987  for  purposes  of 
determining  updated  payment  rates  for^ 
discharges  occurring  in  FY  1980.  Thus,  in 
the  following  analysis,  base  year  (FY 
1988)  payment  amounts  are  based  on  the 
parameters  that  were  in  effect  on  April 
1,1988. 

In  addition,  we  havetreated  all 
hospitals  in  our  database  as  if  they  had 
the  same  cost  reporting  period;  that  is,  a 
cost  reporting  period  coinciding  with  the 
Federal  fiscal  year.  Our  model  does  not 
take  into  account  any  prospective 
behavioral  changes  in  response  to  these 
proposals.  i 

The  tables  and  the  discussion  that 
follow  reflect  our  best  effort  to  identify 
and  quantify  the  effects  of  the  changes 
being  proposed  in  this  document.  It 
should  be  noted,  however,  that  as  a 
result  of  gaps  in  our  data,  we  are  unable 
to  quantify  some  of  the  effects  of  the 
proposed  rule.  Also;  we  could  not  utilize 


all  the  hospitals  in  the  recalibr'ation  or 
outher  data  sets  for  modeling  the  impact 
anatyais  because  in  some  cases  the 
hospital-spedfic  data  necessary  for 
constructing  our  impact  model  were 
missing.  Data  on  hospital  bed  size  and 
fype  of  control  were  the  data  elements 
most  frequently  missing.  The  absent 
data  prevented  us  from  properly 
classifying  and  displaying  these 
hospitals  in  the  impact  analysis.  The 
missing  data,  however,  did  not  prevent 
us  from  using  the  discharges  &om  these 
hospitals  in  recalibrating  the  DRG 
weights  or  calculating  the  proposed 
outlier  payments. 

The  analysis  that  follows  examines 
each  of  the  proposed  major  changes 
separately.  That  is,  all  variables  except 
those  associated  with  the  provision 
under  examination  were  held  constant 
so  as  to  display  the  effects  of  each 
provision  compared  to  baseline 
provisions.  In  columns  1,  2,  and  3,  we 
are  comparing  estimated  FY  1988 
payments  under  current  policy  widi  the 
FY  1988  payments  that  would  result  if 
only  the  specified  changes  were  made.* 
To  isolate  the  impact  of  the  proposed 
changes  in  the  outlier  policy  displayed 
in  column  4,  we  compared  FY  1989 
payment  amounts  that  we  estimate 
would  be  paid  under  the  proposed 
outlier  policy  (as  described  in  section 
IV.E.  of  the  preamble  to  this  proposed 
rule)  against  FY  1989  estimated 
payments  under  current  outlier  policy 
with  updated  outlier  thresholds. 

Column  5  presents  the  combined 


effect  of  all  changes  being  proposed  in 
this  rule.  That  is,  column  5  displays  the 
combined  effects  of  the  previous  four 
columns  as  well  as  the  FY  1989  update 
factor  (which,  given  a  weighted  average 
of  2.7  percent  increase,  generally  has  Uie 
largest  effect),  and  the  provision  to 
deem  urban  the  hospitals  located  in 
certain  rural  counties  adjacent  to  MSAs 
or  NECMAs.  As  such,  this  last  column  is 
the  only  one  in  which  the  effects  of  the 
payment  policy  changes  on  simulated 
FY  1969  payments  are  reflected. 

Consistent  with  the  display  of  the 
impact  presented  in  Table  I,  the 
following  discussion  is  divided  into 
three  parts.  The  first  part  (columns  1  and 
2)  describes  the  effects  of  two  major 
changes  mandated  by  the  statute: 
Annual  changes  to  the  DRG 
classification  system  and  recalibration 
of  the  DRG  weights  required  under 
section  18d6(d)(4)(C)  of  the  Act;  and 
changes  to  payments  for 
disproportionate  share  hospitals 
required  under  section  1886(d)(5)(F)  of 
the  Act  and  adjustments  to  the  rates  in 
accordance  with  section 
1886(D)(3)(q(ii)  of  the  Act,  all  of  which 
were  amended  by  section  4003  of  Pub.  L 
100-203.  The  second  part  of  the 
discussion  (columns  3  and  4)  deals  with 
the  effects  of  changes  to  the  wage  index 
and  outlier  payment  policy  we  are 
proposing,  while  the  final  section 
discusses  the  combined  effect  of  all 
provisions  being  proposed  in  this  rule. 
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B.  Statutory  Changes 

Columns  1  through  3  of  Table  I  di^>lay 
the  estimated  percentage  change  in 
payments  that  would  result  from  each  of 
the  statutory  changes  that  become 
effective  on  October  1, 1988  as 
mandated  by  Pid).  L 100-203:  That  is. 
changes  in  the  amounts  paid  to  hospitals 
qualifying  as  diqiroporticmate  share 
hospitals  and  in  the  factor  used  to 
calculate  the  amount  paid  to  hospitals 
for  the  indirect  cost  of  graduate  medical 
education;  and  the  reclassification  of 
hospitals  in  certain  rural  counties 
adjacent  to  urban  areas.  We  also 


include  among  the  statutory  changes  the 
required  annual  recaUbration  of  DRG 
weights.  Hie  combined  effects  of  all 
changes  mandated  by  statute  are  shown 
in  column  3. 

In  Column  1,  we  present  the  combined 
effects  of  revising  the  current  DRG 
definitions  and  recalibrating  the  weights 
to  reflect  changes  in  practice  patterns, 
modes  of  treatment  and  new 
technologies  as  required  each  year  by 
section  1886(d)(4)(C)  of  the  Act  These 
changes  are  described  in  section  II  of 
the  preamble  to  this  proposed  rule.  (The 
DRGs  that  have  been  recalibrated  for 


this  analysis  also  reflect,  insofar  as 
possible,  the  proposed  changes  to  the 
DRG  classification  system  also  set  forth 
in  section  II  of  the  preamble  of  this 
proposed  rule.)  That  is,  we  compared 
estimated  FY  1988  payments  to  hospitals 
using  an  estimate  of  each  hospital's 
case-mix  index  based  on  the  current 
DRG  classifications  and  weighting 
factors  with  simulated  payments  using 
an  estimate  of  each  hospital's  case-mix 
index  based  on  the  proposed  DRG 
classifications  and  recalibrated 
weighting  factors. 
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Overall,  the  effect  of  reclassification 
and  recalibration,  applied  to  estimated 
FY  1988  payments,  would  be  negligible. 
Analyzing  the  effects  geographically, 
however,  column  1  shows  that  urban 
hospitals  would  benefit  by  about  0.1 
percent  and  rural  hospitals  would 
experience  payment  reductions  of  the 
same  amount.  Teaching  hospitals  with 
large  teaching  programs  would  receive  a 
0.5  percent  increase.  Small  rural 
hospitals  (under  50  beds)  would 
experience  no  significant  change  as  a 
result  of  these  changes. 

Column  2  displays  the  combined 
effects  of  the  changes  mandated  under 
section  4003  (a)  and  (c)  of  Pub.  L  100- 
203.  Section  4003(a]  of  Pub.  L  100-203 
(which  revised  section  1886(d)(B)(ii)  of 
the  Act)  reduces  the  education 
adjustment  factor  used  to  determine  the 
indirect  medical  education  payment 
bom  approximately  8.1  percent  to 
approximately  7.7  percent  for  discharges 
occurring  on  or  after  October  1, 1988  and 
before  October  1. 1990. 

Section  4003(c)  of  Pub.  L  100-203 
amended  section  1886(d)  of  the  Act  to 
provide  the  following  changes  to  the 
disproportionate  share  adjustment: 

•  The  adjustment  is  extended  to 
discharges  occurring  before  October  1, 
1990. 

•  For  hospitals  that  qualify  for  a 
disproportionate  share  adjustment 
because  they  receive  more  than  30 
percent  of  net  patient  revenues  from 
State  and  local  governmental  sources 
for  the  care  of  indigent  patients,  the 
payment  adjustment  factor  is  increased 
bom  15  percent  to  25  percent 

•  For  hospitals  that  have  100  or  more 
beds  and  are  located  in  an  urban  area 
and  for  hospitals  that  have  500  or  more 
beds  and  are  located  in  a  rural  area,  the 
15  percent  cap  on  the  amount  of  the 
payment  adjustment  is  eliminated. 

The  values  in  column  2  also  reflect  the 
effects  of  restandardization  of  the  rates 
for  the  revised  indirect  medical 
education  factor  and,  using  the  latest 
available  data,  estimated  payments  to 
hospitals  serving  a  disproportionate 
share  of  low  income  patients  in 
accordance  with  the  revised  payment 
formula.  Also,  we  had  to  adjust  the  rates 
in  order  to  generate  program  savings 
consistent  with  the  reduction  in  the 
indirect  medical  education  factor 
pursuant  to  section  1886(d)(3)(C)(u)  of 
the  Act  (see  section  n.A.4.c  of  the 
Addendum  to  this  proposed  rule). 

The  overall  effect  of  changing  the 
indirect  teaching  adjustment  factor  and 
payments  to  disproportionate  share 
hospitals  would  be  to  reduce  payments, 
nationally,  by  about  0.5  percent.  By  far, 
the  greatest  burden  of  the  payment 
reductions  would  fall  on  urban  area 


hospitals.  On  average,  these  hospitals 
could  expect  a  0.5  percent  reduction 
while  rural  area  hospitals  would 
experience  only  a  0.3  percent  payment 
reduction.  Urban  hospitals  in  New 
England  and  Middle  Atlantic  regions 
would  receive  the  largest  reductions  in 
payments  of  about  0.7  percent  while 
rural  hospitals  in  several  regions  would 
experience  reductions  averaging  around 
0.2  percent.  Among  the  various  types  of 
hospitals,  those  urban  hospitals  that 
qualify  for  both  disproportionate  share 
and  indirect  medical  payments  would 
sustain  a  nearly  0.8  percent  reduction  in 
payments.  Urban  hospitals  with  400 
beds  or  more  are  projected  to  receive  a 
nearly  0.9  percent  reduction  in 
payments. 

Small  rural  hospitals  would 
experience  a  slight  decline  in  payments 
of  about  0.1  percent.  Rural  hospitals 
with  200  or  more  beds,  however,  could 
expect  a  decrease  of  about  0.6  percent. 

C.  Other  Proposed  Changes 

Columns  3  and  4  of  Table  I  show  the 
estimated  effects  of  changes  to  the  wage 
index  and  outlier  payments  that  we  are 
proposing  in  this  document. 

We  are  proposing  to  base  the  wage 
index  required  under  section 
1886(d)(3)(E)  and  1886(d)(9)(B)(vi)  of  the 
Act  entirely  on  1984  gross  hourly  wage 
data  rather  than  on  a  blend  of  an  index 
based  on  1982  gross  hourly  wage  data 
and  one  based  on  1984  data  (as 
described  in  section  in  of  the  preamble 
to  this  proposed  rule).  The  overall  effect 
of  the  proposed  changes  to  the  wage 
index  would  be  to  increase  payments, 
nationally,  by  about  0.1  percent  Both 
urban  and  rural  hospitals  in  the  New 
England  region  are  expected  to  receive 
the  highest  increase  under  the  proposed 
wage  index.  We  estimate  that  these 
hospitals  would  gain,  on  average,  about 
0.8  percent. 

Among  hospital  categories,  urban 
disproportionate  share  hospitals  with 
fewer  than  100  beds  would  experience 
an  increase  of  about  0.5  percent  The 
largest  decline  in  payments  resulting 
from  the  proposed  wage  index  among 
types  of  hospitals  would  occur  among 
teaching  hospitals  that  do  not  receive 
disproportionate  share  payments.  The 
projected  effect  of  the  proposed  wage 
index  on  these  hospitals  is  a  reduction 
of  about  0.1  percent  in  prospective 
payments.  Small  rural  hospitals  would 
see  no  appreciable  difference  in  their 
payments  as  a  result  of  this  proposed 
change. 

As  a  result  of  the  changes  to  outlier 
payments  that  we  are  proposing  in 
SS  412.80,  412.82,  412.84  and  in  the  new 
S  412.86  of  the  regulations,  many  day 
outlier  cases  whose  adjusted  charges 


exceed  the  cost  outlier  threshold  would 
be  paid  using  the  cost  outlier 
methodology.  Also,  because  we  are 
proposing  to  increase  the  marginal  cost 
factor  from  60  percent  to  80  percent  for 
cost  outlier  cases  (with  the  exception  of 
cases  falling  into  the  six  bum-related 
DRGs  described  in  section  IV.E.3  of  the 
preamble  to  this  proposed  rule), 
hospitals  would  generally  receive  higher 
payments  for  these  types  of  cases.  For 
both  day  and  cost  bum  outlier  cases 
that  occur  between  April  1. 1988  and 
September  30. 1989.  section 
4008(d)(1)(A)  of  Pub.  L  100-203  specifies 
the  use  of  a  90  percent  marginal  cost 
factor  in  computing  payment  Because 
we  are  required,  under  section 
1886(d)(5)(A)(iii)  of  the  Act  to  ensure 
that  outlier  payments  are  between  five 
and  six  percent  of  total  payments,  the 
necessary  corollary  of  improving 
payment  for  outlier  cases  is  that  the 
total  number  of  cases  for  which  we  may 
make  outlier  payments  would  have  to  be 
decreased. 

As  discussed  in  section  IV.E.  of  the 
preamble  to  this  rule,  we  have  proposed 
several  changes  in  the  methodology  to 
be  used  to  indentify  and  pay  for  outher 
cases  in  FY  108&— an  increase  to  80 
percent  in  the  marginal  cost  factor  for 
cost  outliers,  the  greater  of  the  day  or 
cost  outlier  payment  amounts  to 
determine  payment  for  the  most 
expensive  day  outliers  (that  is,  those 
whose  charges  adjusted  to  cost  exceed 
the  cost  outlier  threshold);  and  the  use 
of  hospital-specific  cost-to-charge  ratios 
to  adjust  charges  to  cost  for  discharges 
bom  each  hospital. 

The  reasons  for  these  changes  were 
also  discussed  in  section  IV.E.  of  the 
preamble.  Based  on  our  research 
findings  that  the  average  discrepancy 
between  cost  and  payment  is  larger  for 
cost  outliers  than  for  day  outliers  ($9,600 
for  cost  outliers  versus  $7,700  for  day 
outliers,  we  concluded  that  the  current 
marginal  cost  factor  for  cost  outliers  is 
too  low.  In  light  of  the  extremely  large 
losses.  $13,300  per  case,  represented  by 
day  outliers  that  also  meet  the  cost 
outlier  criteria  and  our  desire  to  avoid 
potentially  sharp  drops  in  payment 
when  outlier  cases  exceed  a  second 
threshold,  we  believe  that  payment  of 
the  greater  of  the  day  or  cost  outlier 
amount  is  appropriate.  Finally,  as 
suggested  by  comments  on  the  ouUier 
changes  we  proposed  in  June  1987  and 
supported  by  our  own  further  analysis, 
the  use  of  a  national  cost-to-charge 
ration  results  in  an  inappropriate 
transfer  of  outlier  monies  from  hosptials 
with  above  average  cost-to-charge  ratios 
to  hospitals  with  below  average  cost-to- 
charge  ratios.  In  order  to  avoid  this 


effect  which  would  be  more  pronounced 
in  the  context  of  a  policy  under  which 
there  is  greater  emphasis  on  cost  as  a 
criterion  to  identify  and  pay  for  outliers, 
we  have  proposed  hospital-specific  cost- 
to-charge  ratios  so  as  to  reflect  the 
charge  practices  of  each  individual 
hospital. 

Ine  essential  objectives  of  these 
proposed  changes  are  to  improve  the 
identification  of  outlier  cases — that  is.  to 
direct  outlier  payment  toward  those 
cases  that  are  truly  exceptional  and, 
therefore,  in  need  of  special  treatment 
under  the  prospective  payment  system — 
and  to  improve  the  payment  of  these 
cases — that  is,  to  direct  more  payment 
per  case  toward  these  exceptional 
cases.  In  order  to  minimize  the  reduction 
in  the  basic  rates  necessary  to  finance 
outUer  payments,  we  have  proposed  not 
to  increase  the  outlier  pool  above  the 
current  five  percent  of  total  DRG 
payments  (including  outlier  payments). 

The  following  table  shows  the  effects 
of  alternative  outlier  payment  options 
on  the  day  and  cost  outlier  thresholds 
and  outlier  payments  per  outlier  case  for 
cases  paid  under  the  day  and  cost 
outlier  formulas,  respectively.  Under  the 
current  policy,  the  day  threshold  for  FY 
1989  would  be  the  lesser  of  21  days  or  2 


standard  deviations,  while  the  cost 
threshold  would  be  the  greater  of 
$19,000  or  2  times  the  Federal  rate — 
substantially  higher  thresholds  than  are 
currently  in  effect.  The  estimated  outlier 
payment  per  case  would  be  $5,367  for 
day  outliers  and  $4,682  for  cost  outliers. 
As  the  table  shows,  paying  the  greater 
of  the  day  or  cost  outlier  amounts  and 
raising  the  marginal  cost  factor  for  cost 
outliers  would  result  in  substantially 
higher  thresholds  (and  thus  fewer  outlier 
cases),  but  substantially  greater 
payments  to  the  most  costly  cases.  The 
third  line  in  the  table,  which  represents 
our  proposed  outlier  policy,  shows  that 
raising  the  number  of  standard 
deviations  used  in  computing  the  day 
threshold  allows  for  a  substantial 
reduction  in  the  fixed  number  of  days, 
while  substantially  increasing  the  outlier 
payment  per  day  outlier  case  and 
slightly  increasing  effect  on  cost  outlier 
payments  per  case.  The  increase  in 
average  day  outlier  payments  suggests 
that,  despite  the  reduction  from  30  to  24 
days,  which  would  increase  the  number 
of  day  outliers,  the  shift  to  3.0  standard 
deviations  eliminates  a  substantial 
number  of  relatively  inexpensive  cases 
from  the  day  outlier  category. 


For  purposes  of  comparison,  we  have 
also  shown  the  estimated  effects  on 
outlier  payments  per  case  of  paying  all 
outliers  that  meet  the  cost  threshold 
using  the  cost  outlier  methodology.  The 
reduction  in  both  day  and  cost  outlier 
payments  reflects  the  shift  in  payment  of 
about  a  quarter  of  the  day  outlier  cases 
(those  whose  costs  exceed  the  cost 
outlier  threshold]  from  the  day  outlier 
methodology  under  the  proposed 
"greater  of  policy  to  the  cost  outlier 
methodology.  Beause  payment  of  such 
cases  is  lower  using  the  cost  outlier 
methodology,  it  is  necessary  to  increase 
the  number  of  outliers  (by  reducing  the 
thresholds]  in  order  to  ensure  that 
estimated  outlier  payments  would  be 
equal  to  the  amount  by  which  the  rates 
are  reduced. 

These  estimates  lend  further  support 
to  our  belief  that  changes  to  outlier 
payment  policy  that  we  have  proposed 
for  FY  1989  are  appropriate  means  of 
achieving  our  goals  of  targeting  outlier 
payments  to  the  most  costly  cases  and 
improving  payments  for  those  cases, 
without  reducing  payments  to  cases  that 
meet  both  day  and  cost  outlier 
thresholds. 


Table  II— The  Effects  on  Day  and  Cost  Outuer  Payments  of  Alternative  Outuer  Payment  Poucies  and 

Day  and  Cost  Outlier  Thresholds 


Outker  thresholds 

Fiscal  year  1989 

Outlier  payment  per 

Outlier  case' 

Day  (lesser  oQ 

Cost  (greater  oO 

OuUier  policy 

Day 
outlier 
method- 
ology 

Cost 
outlier 
method- 
ology 

M\  f^mnt  nrJarM 

21  days  or  2.  S.D.» 

30  days  or  2  S.D 

S19,000  or  2x  ' 

$5,367 
4.546 
6.064 
4.025 

$4,682 

$27,(X)0  or  2x..„ 

$27,000  or  2x..„ 

15.819 

im  Qahmi  rv\lW^  as  t^\    with  Alfavrwitiwa  thr^M^v^rfti 

24  days  or  3  S.D 

15.969 

(4)  Cost  outUer  mettwdotogy  for  all  day  outliers  that  meet  cost  outlier  ttweshotd;  marginal 
mm  factor  -  .60  (day),  .80  (cost). 

24  davs  or  3  S  D 

$23,000  or  2x 

12.765 

'  For  purposes  of  this  table,  day  outliers  that  also  meet  the  cost  threshold  are  classified  as  day  or  cost  outliers  on  the  basis  of  the  methodology  under  which  they 
would  bo  Dsiu 

*  S.D.=Standard  deviations  above  the  mean  of  the  log  distribution  of  lengthts  of  stay  for  each  ORG. 
'  2x=2  timea  the  a(%«ted  Federal  rate  tor  the  ORG. 


Column  4  of  Table  I  presents  the 
impact  these  proposed  changes  would 
have  on  estimated  FY  1989  payments. 
Because  we  are  assuming,  for  purposes 
of  this  analysis,  the  same  base  payment 
amount  for  outlier  payments  imder 
current  and  proposed  policies,  there  is 
no  national  effect  resulting  from  the 
proposed  changes  in  outlier  payment 
policies.  The  distributive  effects  of  the 
proposed  changes,  however,  are 
significant 

Payment  to  urban  hospitals  in  the 
Middle  Atlantic  region  are  projected  to 
decline  by  1.8  percent  while  payments  to 


urban  hospitals  in  the  West  South 
Central  region  are  projected  to  increase 
by  about  1.1  percent  over  current  levels. 
Those  hospitals  that  have  graduate 
medical  education  programs  and  serve  a 
disproportionate  share  of  the  poor 
would  see  a  reduction  in  payments  of 
about  0.6  percent  while  those  hospitals 
with  graduate  medical  education 
programs,  but  which  do  not  serve  a 
disproportionate  share  of  the  poor  could 
expect  to  gain  about  0.4  percent  in 
prospective  payments.  Also,  the 
proposed  outlier  policy  change  would 
benefit  small  rural  hospitals  by 


increasing  their  payments  by  about  0.2 
percent. 

E.  Combined  Effects 

Column  5  shows  the  FY  1989  rates 
that  incorporate  the  combined  effects  of 
all  changes.  In  addition  to  the  changes 
described  in  columns  1-4,  column  5  also 
reflects  the  update  factors  mandated 
under  section  4002(a)  of  Pub.  L.  100-203 
which  amended  section  1886(b)(3]{B](i) 
of  the  Act.  Based  on  a  projected  4.8 
percent  increase  in  the  hospital  market 
basket  the  update  factor  is 
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•  3.3  percent  for  hospitals  located  in 
rural  areas; 

•  2.8  percent  for  hospitals  located  in 
large  urban  areas  (populations  of  over  1 
million);  and 

•  2.3  percent  for  hospitals  located  in 
other  urban  areas. 

This  column  also  shows  the  effects  of 
section  4005(a)  of  Pub.  L  100-203  which 
amended  section  1888(d)  of  the  Act.  The 
provision  requires  that  hospitals  in 
certain  rural  counties  adjacent  to  urban 
areas  be  deemed  urban  if  the  rural 
county  meets  criteria  specified  in  the 
statute. 

Because  Column  5  combines  FY  1989 
payment  rates  and  all  statutory  changes, 
the  effects  displayed  also  include  the 
payment  offset  for  outlier  payments 
required  under  section  1886(d)(5)(A)(iv) 
of  the  Act.  This  provision  requires  that 
totar  outlier  payments  should  not  be  less 
than  five  percent  nor  more  than  six 
percent  of  total  prospective  payments. 
In  our  analysis,  similar  to  FY  1988,  we 
have  set  outlier  thresholds  and  offset 
urban  and  rural  rates  for  ouUiers  so  as 
to  yield  outlier  payments  for  FY  1989 
equal  to  five  percent  of  total  DRG 
payments.  In  addition,  the  statute 
requires  that  the  urban  and  rural  rates 
be  offset  by  the  same  percentage  of  total 
payments  that  are  outlier  payments  for 
urban  and  rural  hospitals,  respectively. 
Based  on  the  most  recent  discharge  data 
available,  however,  we  anticipate  that 


total  ouUier  payments  for  FY  1988  will 
equal  5.5  percent  of  total  prospective 
payments,  instead  of  the  5.1  percent 
accounted  for  by  the  offsets  to  the 
current  rates.  Therefore,  column  5  also 
reflects  a  reduction  of  0.4  percent  in 
payments  compared  to  FY  1988 
payments  because  the  FY  1988  baseline 
payments  are  overstated  by  the  0.4 
percent  outlier  payments  in  excess  of 
the  outlier  offsets  reflected  in  the  FY 
1988  standardized  amounts. 

Nationally,  the  effects  of  all  changes 
we  are  proposing  are  expected  to  result 
in  a  1.7  percent  payment  increase.  As 
one  might  expect,  hospitals  located  in 
rural  areas  would  benefit  the  most 
because  of  the  comparatively  large 
update  factor  granted  these  providers 
and  the  smaller  effect  of  the  indirect 
medical  education  and  disproportionate 
share  changes  on  hospitals  located  in 
rural  areas.  Hospitals  located  in  urban 
areas  with  populations  of  over  1  million 
would  receive  the  smallest  increase 
largely  because  of  the  negative  effects  of 
the  reduction  in  the  indirect  medical 
education  factor  mandated  by  statute, 
and  reductions  in  outlier  payments  as  a 
result  of  the  proposed  policy  for  outlier 
payments.  Their  increase  would  be  only 
1.4  percent  compared  to  the  increase 
projected  for  hospitals  located  in  other 
urban  areas  of  1.7  percent. 

Among  hospital  grouped  by  category, 
hospitals  that  are  both  sole  community 


hospitals  and  rural  referral  centers  and 
hospitals  that  are  only  sole  community 
hospitals  are  projected  to  receive  the 
largest  increases  in  payments  of  about 
3.2  percent  and  3.1  percent,  respectively. 
Teaching  hospitals  with  heavy  teaching 
program  (intem-to-bed  ratios  of  greater 
than  0.25)  would  receive  the  smallest 
increase  of  0.7  percent.  Small  rural 
hospitals  could  expect  to  receive  an 
average  increase  in  their  per  case 
payments  of  3.4  percent. 

We  must  point  out  that  there  are 
interactions  that  result  fi'om  the 
combining  of  the  various  separate 
provisions  analyzed  in  the  previous 
columns  that  we  are  unable  to  isolate. 
Thus,  the  values  appearing  in  column  5 
do  not  represent  merely  the  additive 
effects  of  the  previous  columns  plus  the 
update  factors. 

Table  III  presents  the  projected  FY 
1989  average  payments  per  case  for 
urban  and  rural  hospitals  and  for  the 
different  categories  of  hospitals  shown 
in  Table  I,  and  compares  them  with  the 
average  estimated  per  case  payments 
for  FY  1988.  As  such,  this  table  presents 
in  terms  of  the  average  dollar  amounts 
paid  per  discharge  the  combined  effects 
of  the  proposed  changes  presented  in 
Table  I.  That  is,  the  percentage  change 
in  average  payments  from  FY  1988  to  FY 
1989  equals  the  percentage  changes 
shown  in  the  last  column  of  Table  I. 


Table  III.— Comparison  of  Payment  Per  Case  Fiscal  Year  1989  Compared  to  Fiscal  Year  1988 


AM  hospitals 

Urban  by  region: 

New  England.... 

Middle  Attantic.. 

South  Attantic... 


East  North  Central... 
East  South  Central .. 
West  North  Central.. 
West  South  Central... 

Mountain 

Pacific 

Puerto  Rico.... 

Rural  t>y  region: 

New  England . 


Middle  Atlantic- 
South  Attantic 


East  North  Central 

East  South  Central .... 
West  North  Central.... 
West  South  Central ... 

Mountain „„ 

Pacific 


Puerto  Rico 

Large  urban  areas  (populations  over  1  million) „ 

Other  urban  areas  (populations  with  1  miHon  or  smaHw) . 

Urban  hospitals 

0-99  Beds _ 


Num- 
ber of 

hospi- 
tals 


5.636 

tS4 
368 
432 
511 
170 
198 
379 
125 
523 
52 

61 
102 
356 
365 

325 

592 

444 

271 

171 

8 

1.470 

1.473 

2,943 


Aver- 
fiscal 


1968 
pay- 


per 
case 


$4,267 

4347 
5.347 
4,267 
4.730 
4.059 
4.692 
4,265 
4.601 
5.317 
1.806 

3.401 
3.111 
2.040 
2.882 
2.440 
2.666 
2.555 
2,960 
3,459 
1,281 
5.130 
4.299 
4.721 
3,683 


Aver- 
age 

fiscal 


1969 

pay- 
ment 

P« 
case 


S4.341 

4.904 
5,314 
4.340 
4.796 
4,118 
4.810 
4.357 
4,743 
5.470 
1.837 

3,517 
3,190 
2.936 
3.004 
2.519 
2,745 
2.603 
3.050 
3.537 
1,296 
5,200 
4,370 
4.792 
3.765 


Average 
percent- 
age 
chartge ' 


1.7 

1.2 
-0.6 
1.7 
1.2 
1.4 
2.5 
2.1 
3.0 
2.8 
1.7 

3.3 
2.5 
3.3 
4.1 
3.1 
2.9 
1.8 
2.3 
2.2 
1.3 
1.3 
1.6 
1.5 
2.2 


Table  III.— Comparison  of  Payment  Per  Case  Fiscal  Year  1989  Compared  to  Fiscal  Year  1988— Continued 


100-199  Beds.. 
200-299  Beds.. 
300-390  Bads.. 
400  +  Beds..... 
Rural  hoapilals. 
0-49  Beds. 


50-80  Beds. 


100-149  Beds.. 
150-199  Beds.. 
200  +  Beds 


Teaching  status: 
Nonteacfwig 

Resident/bad  ratio: 

Less  than  0.25 

0.25  or  Greater..- 

Disproportionate  (hare  hospitals  (DSH): 

Noo-OSH „ 

Urban  OSH  100  beds  or  more .: 

Urban  OSH  fewer  than  100  beds 

Rural  DSH.. 

Urban  teaching  and  DSH: 

Both  toKhins  and  OSH 

Teaching  only 

DSH  only 

Nonleaehing  and  non-DSH 

Other  special  status  (rural): 

Sole  corTwnurvty  hospitals 

Rural  referral  centers  (Rf^Ce).. 
Both  8CH  &  RRC 

Type  of  ownership: 

Votuntaiy _ 

Proprietafy 

Government _— ^.„ 


Num- 
ber of 

hospi- 
tals 


749 
574 
611 
267 
2.663 
1,079 
657 
382 
154 
158 

4.542 

894 
200 

4.378 

913 

95 

250 

498 

519 

510 

1,416 

300 

200 

21 

3,025 

913 

1,556 


Aver- 
aga 

fiscal 
year 
1968 
pay- 
fT«ent 
par 


4.092 
4,414 
4,776 
5,591 
2.793 
2.370 
2.534 
2,746 
2.977 
3.297 

3,590 

4,812 
7,115 

3.921 
5.258 
4.638 
2.484 

5.829 
4.918 
4.261 
4.029 

2,787 

3,415 
3.542 

4.436 
3.807 
3.860 


Aver- 

fiscal 
year 
1969 
pay- 


par 


4.152 
4,491 
4,850 
5,655 
2.878 
2.456 
2,627 
2,842 
3.055 
3,367 

3,672 

4,877 
7.165 

4,003 
5,313 
4.693 
2.556 

5.876 
4.993 
4.330 
4,111 

2.876 
3.476 
3.658 

4.506 
3.874 
3.954 


Average 
percent- 


■  Discrepancies  t>etween  the  percentage  changes  shown  in  this  column  and  those  in  column  5  of  table  1  are  due  to  rounding. 
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1.4 
1.7 

1.1 
3.0 
3.5 
3.5 
3.4 
2.6 
2.1 

2.2 

1.3 
0.7 

^^ 

1.0 
1.2 

^9 

0.8 
1.5 
1.6 
2.0 

3.1 
1.8 
3.2 

1.6 
1.7 
2.4 
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Tha  Bonorabl*  Jla  Wright 

•psakcr  of  th«  Hous*  of  RaprMcntativos 

Nashington,  O.C.  20515 

DMr  Mr.  Spoakar: 

Saction  lM«(b)  (3)  (B)(1)  of  tha  Social  Sacurity  Act,  aa  akandad 
by  aactien  4002  of  F.L.  100-203  (tha  Ouibua  Budaat 
Raconciliation  Act  of  1987  (OBRA)),  aata  tha  FY  1989  applieabla 
parcantaga  incraaaaa  for  tha  Nadicara  proapactiva  payaant  ayataa 
(PPS)  at  tha  aarkat  baakat  rata  of  incraaaa  (KB)  ainua  1.5 
parcantaga  pointa  for  hoapitala  In  rural  araaa,  MB  ainua  2.0 
parcantaga  pointa  for  hoapitala  in  urban  araaa  with  population 
V'Mtar  than  ona  ail lion,  and  MB  ainua  2.5  parcantaga  pointa  fot 
hoapitala  in  othar  urban  araaa.  OBRA  alao  aaanda  aaction 
lSS6(b)(3)(B)  for  tha  purpoaa  of  aatabliahing  tha  targat  rata  of 
incraaaa  for  hoapitala  axcludad  froa  PPS,  aatting  tha  rata  of 
incraaaa  for  thaaa  hoapitala  for  FY  1989  at  tha  aarkat  baakat 
rata  of  incraaaa. 

Saction  li86(a) (3) (B)  raguiraa  that  tha  Sacratary,  not  latar  than 
March  I,  1988.  raport  to  tha  Congrasa  hia  initial  aatlaata  of  tha 
applieabla  parcantaga  incraaaa  that  ha  vill  racoaaand  for  FY 
1989.  Thia  aubaiaaion  conatitutaa  tha  raqulrad  raport. 

Tha  Praaidant'a  FY  1989  budgat  waa  davalopad  uaing  applieabla 
parcantaga  incraaaaa  conaiatant  with  currant  law  and  an  aaaunad 
aarkat  baakat  rata  of  incraaaa  of  4.6  parcant.  Uaing  a  aarkat 
baakat  of  4.8  parcant,  currant  law  would  produca  updataa  aqUal  t6 
3.1  parcant  for  hoapitala  in  rural  araaa,  2.6  parcant  for 
hoapitala  in  larga  urban  araaa,  2.1  parcant  for  hoapitala  in 
othar  uz^an  araaa,  and  4.6  parcant  for  PPS-axaapt  hoapitala.  For 
tha  PPS  hoapitala,  tha  diffarantlal  updataa  ara  aquivalant  to  a 
ganaral  updata  of  2.45  parcant.  Baaad  on  prallalnary  analyaia  of 
data  availabla  at  thia  tiaa,  I  racoaaand  that  va  4iaa  tha  PPS 
updata  factora  aa  daflnad  by  currant  law. 

Tha  Bipartiaan  Budgat  Suaait  Agraaaant  aatabliahad  tha  currant 
law  PPS  updataa  only  a  faw  aontha  ago.  Wa  hava  no  naw  data  that 
would  indieata  that  a  changa  froa  thaaa  lavala  la  appropriata  for 
tha  broad  boapital  claaaaa  daflnad  ~  hoapitala  in  larga  urban 
araaa,  hoapitala  in  othar  urban  araaa  and  hoapitala  in  rural 
araaa.  Prallalnary  MHS  Znapactor  Canaral  analyaaa  indieata  that, 


M^a  2  -  the  Henorabla  Jia  Wright 


whila  hoapitala  continuad  to  hava  aubatantial  oparatlng  aargina 
•n  avaraga  in  tha  third  yaar  of  PPS,  thaaa  lavala  hava  fallan  ' 
trea  tha  high  operating  aargina  axparlancad  in  tha  firat  and 
Meond  y*ars  of  PPS.  For  that  r*aaon,  wa  baliava  a  PPS  updata 
aeaawhat  highar  than  tha  updataa  in  paat  yaara  la  appropriata. 
Mowavar,*  wa  also  baliava  that  an  Ufdata  factor  lowar  than  tha 
markat  baakat  t»f  of  incraaaa,  sa  eontainad  in  currant  law,  la 
naadad  to  ancouraga  tha  hoapital  induatry  to  battar  control  ita 
eosta. 

At  this  tiaa,  on  tha  baaia  of  availabla  data,  wa  do  not  baliava 
that  it  ia  appropriata  to  uaa  tha  FY  1989  PPS  updata  aa  a  vablcla 
for  furthar  raductiona  in  hoapital  payaanta.  Howaver,  thara  ara 
claaaaa  of  hoapitala,  such  aa  taaching  hoapitala,  for  which 
hiatorical  Madicara  oparatlng  aarglAa  hava  baan  ••-  and  would 
otharwiaa  continua  to  ba  —  appreciably  highar  than  avaraga.  To 
raduca  thaaa  axcaaalva  payaanta,  tha  Praaidant'a  Budgat  includaa 
a  ptopoaal  to  raduca  tha  indirect  aadloal  education  add-on. 

our  reeoaaendatlon  ia  contingent  on  current  projectiona  of 
relevant  data,  auch  aa  the  hoapital  aarkat  baakat,  and  cones  nore 
than  aix  aontha  before  proaulgating  the  final  percentage  increase 
and  before  we  have  full  understanding  of  the  racoaaendationa  of 
the  PrOat>ectlve  Payaent  Aaaaaaaaht  Coknission  (ProPAC) .  Wa  will 
aake  our  final  recomncndation  on  the  appropriate  percentage 
Increaaea  for  FY  19S9  nearef  the  beginning  of  the  new  Federal 
fiaeal  yaar,  based  on  the  lateat  eatiaatea  of  all  relevant 
factors,  including  ProPAC 'a  racoaaendationa.  ' 

My  ataff  and  I  look  forward  to  diacuaaing  thia  racomniandation 
With  you  in  the  coming  weeka. 

Sincerely, 


^ 


Otia  R.  Bowen,  H.D. 
Secretary 


i 


I 
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The  Honorabl*  Caorgc  H.W.  Bush 
Fr«sid«nt  of  the  Senate 
Vashinqton,  O.C.  20510 

Dear  Mr.  Prasidant: 

Saction  18S6(b) (3) (B) (i)  of  tha  Social  Security  Act,  as  amandad 
by  saction  4002  of  P.L.  100-203  (tha  Omnibus  Budget 
Reconciliation  Act  of  1987  (OBRA)),  sets  the  FY  1989  applicable 
percentage  increases  for  the  Medicare  prospective  payaent  systea 
(PPS)  at  the  aarkat  basket  rate  of  increase  (KB)  ainus  1.5 
percentage  points  for  hospitals  in  rural  areas,  MB  ainus  2.0 
percentage  points  for  hospitals  in  urban  areas  with  population 
greater  than  one  Billion,  and  MB  ainus  2.5  percentage  points  for 
hospitals  in  other  urban  areas.  OBRA  also  aaends  section 
1886(b)(3)(B)  for  the  purpose  of  establishing'  the  t4i(rget  rate  of 
increase  for  hospitals  excluded  froa  PPS,  setting  the  rate  of 
increase  for  these  hospitals  for  FY  1989  at  the  aarket  basket 
rate  of  increase. 

Section  1886(e)(3)(B)  requires  that  the  Secretary,  not  later  than 
March  1,  1988,  report  to  the  Congress  his  initial  estiaate  of  the 
applicable  percentage  increase  that  he  will  recoaaend  for  FY 
1989.  This  subaission  constitutes  the' required  report. 

The  President's  FY  1989  budget  was  developed  using  applicable 
percentage  increases  consistent  with  current  law  and  an  assuaed 
aarket  basket  rate  of  increase  of  4.6  percent.  Using  a  aarkat 
basket  of  4.6  percent,  current  law  would  produce  updates  equal  to 
3.1  percent  for  hospitals  in  rural  areas,  2.6  percent  for 
hospitals  in  large  urban  areas,  2.1  percent  for  hospitals  in 
other  urban  areas,  and  4.6  percent  for  PPS-exenpt  hospitals.  For 
the  PPS  hospitals,  tha  differential  updates  are  equivalent  to  a 
general  update  of  2.45  percent.  Based  on  preliainary  analysis  of 
data  available  at  this  tiae,  I  recoaaend  that. we  use  the  PPS 
update  factors  as  defined  by  current  law. 

The  Bipartisan  Budget  Suaait  Agreeaent  established  the  current 
law  PPS  updates  only  a  few  aonths  ago.  He  have  no  new  data  that 
trauld  indicate  that  a  change  froa  these  levels  is  appropriate  for 
the  broad  hospital  classes  defined  —  hospitals  in  large  urban 
areas,  hospitals  in  other  urban  areas  and  hospitals  in  rural 
•reas.  Preliainary  HMS  Inspector  General  analyses  indicate  that. 
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while  hospitals  continued  to  have  substantial  operating  aargms 
on  average  in  the  third  year  of  PPS,  these  levels  have  fallen 
froa  the  high  operating  aargins  experienced  in  the  first  and 
second  years  of  PPS.   For  that  reason,  we  believe  a  PPS  update 
soaewhat  higher  than  the  updauos  in  past  years  is  appropriate. 
However,  we  also  believe  that  an  update  factor  lower  than  the 
aarket  basket  rate  of  increase,  as  contained  in  current  law,  is 
needed  to  encourage  the  hospital  industry  to  better  control  its 
costs . 

At  this  tiae,  on  the  basis  of  available  data,  we  do  not  believe 
that  it  is  appropriate  to  use  the  FY  1989  PPS  update  as  a  vehicle 
for  further  reductions  in  hospital  paynents.   However,  there  are 
classes  of  hospitals,  such  as  teaching  hospitals,  for  which 
historical  Medicare  operating  margins  have  been  —  and  would 
otherwise  continue  to  be  ~  appreciably  higher  than  average.   To 
reduce  these  excessive  payments,  the  President's  Budget  includes 
a  proposal  to  reduce  the  indirect  aedical  education  add-on. 

Our  recommendation  is  contingent  on  current  projections  of 
relevant  data,  such  as  the  hospital  aarket  basket,  and  comes  more 
than  six  aonths  before  promulgating  the  final  percentage  increase 
and  before  we  have  full  understanding  of  the  recommendations  of 
the  Prospective  Payment  Assessment  Commission  (ProPAC) .   He  will 
make  our  final  recommendation  on  the  appropriate  percentage 
increases  for  FY  1989  nearer  the  beginning  of  the  new  Federal 
fiscal  year,  based  on  the  latest  estimates  of  all  relevant 
factors,  including  ProPAC s  recommendations. 

My  staff  and  I  look 'forward  to  discussing  this  recommendation 
with  you  in  the  coming  weeks. 

Sincerely, 


Otis  R.    Bowen,    M.D. 
Secretary 
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APPENDIX  C— RECOKfMENDATION 
OF  UPDATE  FACTORS  FOR  RATES 
OF  PAYMENT  FOR  INPATIENT        i 
HOSPITAL  SERVICES 

I.  Background  | 

Several  provisions  of  the  Social 
Secxuity  Act  {the  Act)  impose 
requirements  concerning  procedures  for 
setting  update  factors  for  Medicare 
payment  for  inpatient  hospital  services 
furnished  during  FY  1989.  The  provisions 
apply  to  update  factors  for  hospitals 
subject  to  the  prospective  payment 
system  and  for  those  excluded  from  the 
prospective  payment  system. 

Section  1886(b)(3)(B)(i)  of  the  Act.  as 
amended  by  section  4002(a)  of  Pub.  L 
100-203,  sets  the  FY  1989  applicable 
percentage  increases  for  prospective 
payment  hospitals  for  FY  1989  as — 

•  The  market  basket  percentage 
increase  minus  1.5  percentage  points  for 
hospitals  located  in  rural  areas; 

•  The  market  basket  percentage 
increase  minus  2.0  percentage  points  for 
hospitals  located  in  large  urban  areas; 
and 

•  The  market  basket  percentage 
increase  minus  2.5  percentage  points  for 
hospitals  in  other  urban  areas. 

Section  18a6(b)(3)(B)  of  the  Act  also 
governs  the  target  rate-of-increase  limits 
for  hospitals  excluded  from  the 
prospective  payment  system.  Section 
4002(e)  of  Pub.  L  100-203  amended 
section  1886(b)(3)(B)(ii)  of  the  Act  to 
provide  that  for  FY  1989  the  target  rate 
of  increase  for  hospitals  exduded  from 
the  prospective  payment  qmtera  is  the 
market  basket  percei^age  increase. 

Therefore,  in  accordance  with  section 
1886(d)(3)(B)  of  the  Act  as  amended  by 
section  4002  of  Pub.  L  100-203.  we  are 
prosposing  to  update  the  average 
standardized  amounts  and  the  target 
rate-of-increase  limits  for  hospitals 
exlcuded  frvm  the  prospective  payment 
system  as  provided  for  in  section 
1866(b)(3)(B)  of  the  Act,  as  set  forth 
above.  i 

Section  1886(e)(3)(A)  of  the  Act         ' 
requires  that  the  Prospective  Payment 
Assessment  Commission  hare 
recommended  to  the  Secretary  by  March 
1. 1988  an  update  factor  that  takes  into 
account  changes  in  the  market  basket 
index,  hospital  productivity, 
technological  and  scientific  advances, 
the  quality  of  heahh  care  provided  in 
hospitals,  and  long-term  cost  i 

effectiveness  in  the  provision  of  '         | 
inpatient  hospital  services. 

In  its  March  1. 1988  report  ProPAC 
recommended  that  a  prospective 
payment  update  factor  estimated  to  be 
4.6  percent  for  rural  hospitals  and  3  J 
percent  for  urban  hospitals  be  approved. 
ProPAC  did  not  recommend  a  separate 


update  factor  for  hospitaU  in  large 
urban  areas  with  a  population  greater 
than  one  million.  The  components  ef 
these  factors  are  described  in  detail  in 
the  ProPAC  report  which  is  publisfaed 
as  Appendix  D  in  dris  dooanent.  We 
discuss  ProPAC's  reconuaeodatians 
concerning  the  update  factors  ai^  our 
responses  to  those  recommeadatioRS 
bebw. 

Section  1886(e)(4)  of  the  Aot  as 
amended  by  section  4092(f)  of  ^b.  L. 
100-203,  requires  that  tbe  Secretray. 
taking  into  consideration  dw 
recommendations  of  ProPAC, 
recommend  update  factors  for  FY  1989 
that  take  into  account  tbe  amounts 
necessary  for  the  efficient  aid  effective 
delivery  of  medically  appropriate  and 
necessary  care  of  high  quality.  Under 
section  1886(e)(5)  of  the  Act  we  are 
required  to  publish  die  recommended  FY 
1989  update  factors  that  are  provided  for 
under  section  188a(e)(4)  of  tbe  Act. 
Accordingly,  the  purpose  of  this 
-  Appendix  is  to  provide  our 
recommendations  of  appropriate  update 
factors,  our  analysis  of  the  derivation  of 
the  amount  of  the  update  factors,  and 
our  responses  to  the  ProPAC 
recommendations  concemiqg  die  apdate 
factors. 

n.  Secretary's  Recommendations 

Under  section  1886(e)(4)  of  the  Act 
we  are  reconunending  that  we  use  tbe 
update  factors  determined  by  Congress 
aad  set  fnlfa  in  section  1886(b)(q(B)(i) 
of  the  Act  (The  target  rate-of-increase 
update  factor  is  set  forth  in  section 
1888(b}p)tB)(ii)  of  die  Act.)  Based  oa  die 
carrently  forecasted  hospital  market 
basket  increase  of  4.8  percent  the 
apdates  established  by  Congress  would 
be  3.3  percent  for  hospitals  ia  rural 
areas,  2.8  percent  for  hospitals  in  large 
mban  areas.  2.3  percent  for  hospitals  in 
otber  urban  areas,  and  4.8  percent  for 
hospitals  excluded  from  the  prospec^ve 
payment  system.  In  reoommendmg  tfaese 
increases,  we  have  taken  into  accoimt 
(be  requirement  in  section  188e(e)(4)  of 
die  hoX  diat  the  araouats  be  hi^  enoogh 
to  ensure  tbe  ef&ieat  and  effective 
deliveiy  of  medicaSy  approp^ata  and 
necessary  care  of  hi^  quality.  Ia 
addition,  as  required  by  section 
188fl(eK4]  of  the  Act  we  have  taken  into 
ooBsideratku  the  recommendations  of 
PtoPM:.  Our  reqjonses  to  the  ProPAC 
recoDuaendations  coaoerning  tbe  update 
fector  are  discussed  below. 

DL  fkaPAC  Seoomaendadaas  for 
Updating  Prospective  PayaMol  System 
Paymenlsand  Oar  I 


ProPAC  recommends  that  for  FY  1889, 
the  standardized  amounts  should  be 
updated  by  the  following  factors: 


•  An  average  1.1  percent  reduction  to 
reflect  first-year  prospective  payment 
system  cost  iafonnadoa,  with  separate 
reductions  far  urban  and  nval  hospitals 
of  1.2  and  0.4  percent  respecdvely. 

•  Tlie  prejected  increase  la  tbe 
bospHal  Biarket  basket  (estbaated  to  be 
5.1  percent  at  the  time  IVoPACs  report 
wasprinte(Q. 

•  A  ifiscretionary  adjustaient  factor  of 

1.4  percent  omoposed  of  the  Mkswing 
'two  allowaaoes: 

—A  ponlive  allowance  for  scientific 
and  tecbnobgical  advmcement  offset 
by  an  equal  negative  aMowtmce  for 
fmiductivity  impreveoient  with  no 
adjHetraeatfor  site-of-care 
eabsdtution. 
— A  positive  allowance  for  real  case-mix 
change  (estimated  by  ProPAC  at  1.4 
percent). 

In  adtfitioo,  the  ORG  woghts  should 
be  adjusted  to  remove  any  increase  in 
the  average  IKG  weight  occairing 
during  FY  1968  (estimated  by  ProPAC  at 

1.5  percent). 

For  excluded  hospitals  and  excluded 
units,  ProPAC  recommends  diat  an 
apdate  foctor  separate  frxxa  the 
prospective  payment  sy^em  update 
factw  should  he  used  to  update  for  FY 
19t9  tbe  target  rate-of-UKrease  limits 
applicable  to  the  group  of  psychiatric, 
rehabilitation,  and  long-term  care 
hospitals,  and  distinct  part  units 
excluded  frt)m  the  prospective  payment 
system.  The  update  factor  should  reflect 
the  prejected  increase  in  the  hospital 
Biarket  basket  for  rehabiUtation, 
psychiatric  and  long-term  hospitals 
corrected  for  forecast  error,  with  no 
fiirther  adjustment  for  productivity  or 
scientific  and  technological 
advancement.  The  update  factor  for  the 
FY  1M9  target  rate-of-increase  for 
children's  hospitals  should  equal  the 
market  basket  increase  for  prospective 
payment  hospitals. 

Response:  HCFA  is  recommending  for 
FY  1]U9  a  prospective  payment  system 
apdate  that  is  consistent  with  the 
Bipartisan  Budget  Summit  Agreement. 
That  update  would  be  the  market  basket 
increase  minus  1.5  percent  for  hospitals 
m  rural  areas,  market  basket  increase 
minus  ZO  percent  for  hospitals  in  large 
urban  areas,  and  market  basket  increase 
annus  2.5  percent  for  hospitals  in  other 
urban  areas.  Based  on  our  projection  of 
a  4j8  percent  market  basket  increase, 
our  reoommendatian  would  result  in 
iqidales  of  2.8  peicent  for  hospitals  in 
large  urban  areai^  2.3  percent  for 
hospitals  in  otber  urban  areas,  and  3.3 
percent  for  ho^itals  in  rural  areas.  (If 
theiaaiket  basket  iacrease  were  5.1 
percent  as  estimated  by  ProPAC  at  die 
time  its  report  was  prepared,  then  each 


update  foctor  would  increase 
accordingly  by  a3  percent]  In  additon 
to  reflecting  tbe  Bipartisan  Budget 
Summit  Agreement,  our  update 
recommendation  for  FY  1969  reflects 
payment  amounts  that  we  believe  are 
sufficient  to  ensure  the  continued 
provision  of  high  quality  care  to 
Medicare  beneficiaries. 

The  analysis  by  the  Department 
concerning  hospital  profitability  in  the 
third  year  of  the  prospective  payment 
system  indicates  that  in  FY  1986 
Medicare  operating  margins  of  hospitals 
declined  somewhat  from  the  high 
operating  margins  experienced  in  the 


first  two  years  of  the  prospective 
payment  system.  Nevertheless,  we 
believe  that  an  update  factor  that  is 
lower  than  the  market  basket  increase, 
as  provided  for  in  section 
1886(b)(3)(B)(i)(IV)  of  die  Act  as 
amended  by  section  4002(a)  of  Pub.  L 
100-203,  is  needed  both  to  encourage  the 
hospital  industry  to  better  control  its 
costs  and  to  permit  the  Medicare 
program  to  share  in  the  benefits  of 
changes  in  hospital  operations  since  the 
inception  of  the  prospective  payment 
system. 

We  agree  that  the  standardized 
amounts  should  be  increased  by  less 


than  the  market  basket  increase  to  take 
into  account  the  overall  cost  reductions 
realized  by  the  hospital  industry  in  the 
first  two  years  of  the  prospective 
payment  system.  We  also  concur  with 
ProPAC's  approach  of  phasing  in  a 
reduction  over  time  in  order  to  minimize 
the  impact  on  hospitals'  cash  flows. 

We  have  commented  previously  on 
diese  matters  (52  FR  22389,  June  11, 
1987).  We  refer  the  reader  to  that 
discussion  regarding  our  views  on 
incorporation  of  a  reduction  in  the 
standardized  amounts. 

BHXINO  CODE  4120-01-H 
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March  1,  1988 

The  Honorable  Otis  Bowen,  M.D. 
Secretary       | 

Department  of  Health  and  Human  Services 
Washington,  D.C.   20101 

I  .        •  ■      ■ 

Dear  Mr.  Secretary: 

I  am  pleased  to  transmit  to  you  the  annual  report  of  the 
Prospective  Payment  Assessment  Commission  as  required  by 
Section  1886  (e) (4)  of  the  Social  Security  Act  as  amended  by 
Pxiblic  Law  98-21.   This  report  contains  18  recommendations 
updating  the  Medicare  prospective  payments  and  modifying  the 
diagnosis-related  group  (DRG)  classification  and  weighting 
factors.         I 

The  report  also  provides  information  on  the  Commission's 
priorities,  the  status  of  the  Medicare  Prospective  Payment 
System  to  date,  and  a  description  of  ProPAC's  agenda  for 
coming  years. 


Enclosure 


Sincerely, 


/■ 
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'/^^^ 


Stuart  H.  Altman,  Ph.D. 
Chairman 
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Executive  Summary 


In  this  report,  the  Prospective  Payment 
Assessment  Commission  (ProPAC)  presents  rec- 
ommendations to  the  Secretary  of  the  Depanment 
of  Health  and  Human  Services  (HHS)  on  ways 
to  update  and  improve  the  Medicare  prospective 
payment  system  (PPS)  for  fiscal  year  1989.  The 
18  recommendations  in  the  report  reflect  the  col- 
lective judgment  of  ProPAC's  17  Commissioners 
regarding  issues  of  substantial  importance  to  bene- 
ficiaries, hospitals,  and  the  Medicare  program. 

The  Commission  presents  these  recommenda- 
tions to  comply  with  its  statutory  mandate  and  to 
contribute  to  an  informed  and  open  debate  about 
hospital  payment  policy  under  PPS.  The  recom- 
mendations were  produced  through  a  process  of 
agenda  setting,  information  collection,  analysis, 
and  deliberation  that  has  continued  since  the  publi- 
cation of  the  Commission's  report  to  the  Secretary 
in  April  1987.  The  proposed  changes  are  neces- 
sary, in  the  Commission's  view,  to  maintain  access 
to  high-quality  health  care,  to  encourage  hospital 
productivity  and  cost-effectiveness,  and  to  permit 
the  adoption  of  innovative  and  appropriate  techno- 
logical chan^.  The  following  major  areas  are 
addressed  in  this  year's  recommendations. 

Updating  PPS  Payments — The  Commission 
recommends  an  average  increase  in  the  level  of 
PPS  prices  of  3.9  percent  for  fiscal  year  1989.  This 
would  provide  an  increase  of  3.8  percent  for  urban 
hospitals  and  4.6  percent  for  rural  hospitals. 

The  update  factor  recommendations  combine 
several  components.  The  largest  is  the  PPS  market 
basket,  which  is  used  to  estimate  inflation  in  the 
prices  of  goods  and  services  purchased  by  hospi- 
tals. At  the  time  the  Commission  developed  its 
recommendation,  the  market  basket  was  forecast  to 
increase  5.1  percent  in  fiscal  year  1989.  The  Com- 
mission also  reconmiends  a  net  negative  adjust- 
ment of  0.1  percent,  which  takes  into  account 
scientific  and  technological  advancement,  improve- 
ments in  hospital  productivity,  and  changes  in 
hospital  case  mix.  The  market  basket  and  case-mix 


coinponents  of  the  update  factor  may  change  as 
more  recent  data  and  forecasts  become  available, 

In  addition,  the  Commission's  recommendation 
includes  an  average  l.I  percent  reduction  to  the 
standardized  amounts  for  fiscal  year  1989.  This 
reduction  is  the  average  of  a  1.2  percent  reduction 
for  urban  hospitals  and  a  0.4  percent  reduction  for 
rural  hospitals.  It  is  the  second-year  portion  of  a 
reduction  that  the  Conunission  recommended  phas- 
ing in  over  three  years  beginning  in  fiscal  year 
1988.  The  three-year  reduction  is  intended  to  ad- 
just PPS  payments  to  account  for  part  of  the 
difference  between  actual  first-year  PPS  costs  and 
the  cost  projections  underlying  the  payment  rates 
for  that  year. 

Adjustments  to  the  PPS  Payment  Formula — 

The  Commission  recommends  several  technical 
improvements  in  the  calculation  of  PPS  payments. 
These  recommendations  address:  additional  pay- 
ments to  hospitals  for  inpatient-related  capital  costs 
incurred  at  other  facilities;  continued  assessment  of 
indirect  teaching  and  disproportionate  share  adjust- 
ments; improvements  in  hospital  labor  market  areas; 
and  revisions  to  and  further  study  of  Sole  Commu- 
nity Hospital  (SCH)  policies. 

Quality  of  Care — ^Thc  Commission  is  concerned 
about  the  impact  of  PPS  and  the  Peer  Review 
Organization  (PRO)  program  on  quality  of  care. 
The  Commission  urges  a  comprehensive  synthesis. 
analysis,  and  evaluation  of  the  findings  from  PRO 
review  activities. 

Patient  Classification  and  Case-Mix  Measure- 
ment — ^The  Commission  continues  to  believe  that 
diagnosis-related  groups  (DRGs)  are  the  most  ap- 
propriate available  measure  of  hospital  case  mix 
for  PPS.  ProPAC  reiterates  its  conclusion  thai  avail- 
able data  can  and  should  be  used  to  refine  and 
improve  the  DRGs.  The  Commission  also  stresses 
the  necessity  and  feasibility  of  improving  the  Inter- 
national Classification  of  Disease  (1CD-9-CM)  cod- 
ing system  and  its  use  in  DRG  assignment. 
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DRG  Classiflcation  and  H^ighting  Factors— 

The  Commission  offers  several  recommendations 
to  improve  the  ability  of  the  DRGs  to  reflect 
relative  resource  use  of  hospitalized  Medicare  pa- 
tients. It  calls  for  recalibrating  tfie  DRG  vwights  on 
the  basis  of  charges  adjusted  to  estimate  costs 
rather  than  chai]ges  alone.  ProPAC  also  recom- 
mends changes  in  the  DRG  assignment  for  cases 
with  surgical  procedures  unrelated  to  the  principal 
diagnosis  (DRG  468).  aad  in  outlier  payments  for 
bum  DRGs. 


Outlier  RaymeBt  iVOicy— The  Commis»on  be- 
lieves that  current  outlier  psQrment  policy  seeds 
substantial  reform.  ProPAC  recommends  movement 
to  hospital-specific  cosi-to-chaige  ratios  for  calcu- 
lation of  cost  outlier  payments.  The  Commission 
also  prefers  outlier  payments  that  are  more  closely 
related  to  the  actual  costs  of  treating  extraordinar- 
ily expensive  cases.  In  addition,  the  Commission 
believes  that  once  a  more  optimal  payment  strategy 
is  developed,  allocating  a  higher  proportion  of  PPS 
payments  to  outlier  cases  should  be  considered. 


AGENDA  FOR  THE  FUTURE 

The  Commission's  mandate  requires  it  to  rec- 
ommend appropriate  updates  and  improvements  to 
PPS.  ProPAC  also  assesses  the  impact  of  PPS  on 
health  care  delivery  and  fmancing.  In  the  early 
years  of  PPS,  the  Commission's  attention  was 
focused  on  achieving  technical  improvements  in 
the  system.  Continued  refinements  of  PPS,  how- 
ever, are  increasingly  dependent  on  broader-based 
evaluations  of  the  program  and  determination  of  its 
impact. 

The  major  Medicare  and  PPS  issues  the  Com- 
mission believes  require  further  analysis  and  publi« 
policy  attention  are: 

•  The  level  of  PPS  payments — refining  the  em- 
pirical foundation  for  the  annual  update  in  PPS 
prices;  | 

•  The  distribution  of  PPS  payments  across  types 
of  hospitals — increasing  the  understanding  of 
the  extent  to  which  payment  differeiKes  corre- 
spond with  underlying  variations  in  resource 
use,  and  the  implications  this  relationship  may 
have  for  interhospital  equity; 


•  The  dau  used  for  analyzing  PPS  payments — 
improving  the  accuracy,  timeliness,  and  com- 
prehensiveness of  data  used  to  inform  PPS 
payment  decisions; 

•  Hospital  behavioral  responses  to  PPS— iden- 
tifying ways  in  which  PPS  has  brought  about 
changes  in  die  organization  and  management' 
of  hospital  services; 

•  The  shift  of  patient  care  services  lo  settings 
outside  the  hospital — establishing  ways  to  ex- 
amine the  full  range  of  services  provided  in 
and  outside  the  hospiul  during  an  e|Msode  of 
illness;  and 

•  Beneficiary  access  and  quality  of  care — iden- 
tifying die  effects  of  PPS  on  beneficiaries, 
mcluding  bodi  inpatient  and  out-of-hospitjd 
care. 

The  Commission  continues  to  be  concerned 
about  how  PPS  and  other  changes  in  health  caie 
delivery  and  financing  affect  the  health  care  sys- 
tem. In  June  1988,  ProPAC's  report  to  the  Con- 
gress, Medicare  Prospective  Payment  and  the 
American  Heahh  Care  System,  will  address  these 
issues. 

REPORT  ORGANIZATION 

Chapter  1  discusses  the  Commission's  rolcx  and 
priorities,  as  well  as  recent  changes  in  health  care 
financing  and  public  policy.  This  chapter  also 
summarizes  changes  in  die  Medicare  prospective 
payment  system  since  its  inception.  Chapter  2 
presents  ProPAC's  18  recommendations  for  im- 
proving PPS.  These  recommendations  £all  into  six 
broad  areas  for  fiscal  year  1989:  ^ 

•  Updating  PPS  payments. 

•  Adjustments  to  die  PPS  payment  formula. 

•  Quality  of  care, 

•  RMient  classific^ion  and  case-mix  measuie- 
oient, 

•  DRG  classification  and  weighting  ^tors,  and 

•  Payment  for  outlier  cases. 


Chapter  3  outlines  die  Commission's  proposed 
analytic  agenda.  It  describes  the  issues  that  ProPAC 
intends  to  study  in  the  near  future. 

The  Technical  Af^iendixes.  a  separate  volume 
accompanying  this  report,  contain  the  descriptive 
and  analytical  studies  conducted  by  staff  and  out- 
side experts  that  were  the  basis  for  the  Commis- 
sion's recommendations. 


RECOMMENDATIONS  FOR  FISCAL 
YEAR  1989 

Updating  PPS  Payments 

Recommendation  1:  Amount  of  the  Update 
Factor  for  PPS  HospUals 

For  fiscal  year  1989,  the  standardized  amounts 
should  be  updated  by  the  following  factors: 

•  An  average  I.l  percent  reduction  to  reflect 
first-year  PPS  cost  information.  This  reducticHi 
entails  separate  adjustments  for  urban  and  ru- 
ral hospitals  of  1.2  and  0.4  percent,  respec- 
tively; 

•  The  projected  increase  in  the  hospital  market 
basket  (currently  estimated  to  be  S.I  percent); 

•  A  discretionary  adjustment  factor  of  1.4  per- 
centage points  composed  of  the  following: 

—  A  positive  allowance  for  scientific  and  tech- 
nological advancement,  offset  by  an  equal 
negative  allowance  for  productivity  im- 
provement, with  no  adjustment  for  site-of- 
care  substitution;  and 

—  A  positive  allowance  for  real  case-mix 
change  (currently  estimated  to  be  1.4 
percent). 

In  addition,  the  DRG  weights  should  be  adjusted 
to  remove  any  increase  in  the  average  DRG  weight 
occurring  during  fiscal  year  1988  (currently  esti- 
mated to  be  1 .5  percent). 

This  recommendation  reflects  the  Commission's 
judgment  about  the  appropriate  increase  in  die 
level  of  PPS  prices  few  fiscal  year  1989.  It  assumes 
that  the  Commission's  other  concerns  regarding 
the  payment  formula  and  the  DRG  weighting  fac- 


tors are  also  addressed  in  the  fiscal  year  1989 
payment  rates. 

Recommendation  2:  Adjustment  to  the  Level  of 
the  Standardized  Amounts  ^ 

The  update  factor  for  fiscal  years  1989  and  1990* 
should  include  an  adjustment  to  lower  the  stan- 
dardized amounts  an  average  of  1.1  percent  each 
year.  The  urban  standardized  amount  should  be 
reduced  by  1.2  percent,  and  die  rural  amount  by 
0.4  percent.  The  adjustments  are  based  on  the 
Commission's  judgment  of  how  information  on 
average  Medicare  costs  per  case  from  die  first  year 
of  PPS  should  be  incorporated  into  the  update 
factor. 

Recommendation  3:  Allowance  fbr  Scientific 
and  Technology  Advancement  and 
Productivity  Improvement  Goals,  and 
Shc-of-Carc  Substitution 

Fbr  fiscal  year  1989,  the  net  allowance  for  scien- 
tific and  technological  advancement,  productivity 
improvement,  and  site-of-care  substitution  in  the 
discretionary  adjustment  factor  should  be  zero. 

Recommendation  4:  Adjustments  for  Case- 
Mix  Change 

For  fiscal  year  1989,  die  update  of  PPS  stan- 
dardized amounts  should  be  adjusted  for  case-mix 
change  in  the  following  manner: 

•  A  positive  allowance  in  the  DAF  of  0.5  per- 
cent for  within-DRG  case-complexity  change; 

•  A  positive  allowance  in  the  DAF  of  0.9 
percent  for  across-DRG  patient-distribution 
change;  and 

•  An  across-the-board  reduction  in  the  DRG 
weights  for  increases  in  the  case-mix  index 
during  fiscal  year  1988,  currendy  estimated  to 
be  l.S  percent. 

Recommendation  5:  Update  Factor  for 
Excluded  Hospitals  and  Distinct-Part  Units 

For  fiscal  year  1989,  a  target  rate-of-incrcase 
factor,  separate  from  the  PPS  update  factor,  should 
be  used  to  update  payment  rates  for  the  group  of 
psychiatric,  rehabilitation,  and  long-term  care  hos- 
pitals and  hospital  distinct-part  units  excluded  from 
PPS.   The   target  rate-of-increase  factor  should 
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reflect  the  projected  increase  in  the  hospital  market 
basket  for  these  hospitals,  corrected  for  forecast 
error.  The  net  al!o^vance  for  scientific  and  techno- 
logical advancement  and  productivity  should  be 
zero,  consistent  with  the  tai]gets  established  for 
PPS  ho^iials. 


For  fiscal  year  1989,  the  target  rate-of-increase 
factor  for  children's  hospitals  and  distinct-part  units 
should  reflect  the  projected  increase  in  the  hospital 
market  basket  for  PPS  hospitals,  corrected  for  fore- 
cast error.  The  net  allo^^'ance  for  scientific  and 
technological  advancement  and  productivity  should 
be  zero. 


Recommendation  6:  Timely  and  Accurate 
Medicare  Cost  Data 

Availability  of  reliable  and  timely  data  is  a 
critical  priority  for  decision  making.  While  signifi- 
cant improvements  have  been  made  in  Medicare 
cost  data  timeliness,  the  Commission  is  concerned 
about  the  quality  of  these  data  for  use  in  policy 
development.  Therefore,  the  Secretary  should  con- 
sider improvements  to  the  data  to  better  reflect  the 
costs  of  treating  Medicare  beneficiaries  and  to 
ensure  comparability  of  data  over  time. 

I 
Adjustments  to  the  PPS  PEiyment  Formula 

Recommendation  7:  Capital  Institutional 
Neutrality 

The  Secretary  should  prwide  supplemental  pay- 
ments to  hospitals  for  inpatient-related  capital  costs 
incurred  at  other  facilities.  Such  supplemental  pay- 
ments should  continue  until  capital  is  incorporated 
into  the  PPS  payment  rate. 


Recommendation  8:  Indirect  Teaching  and 
Disproportionate  Share  Adjustments 

The  indirect  costs  of  teaching  and  the  costs  of 
serving  a  disproportionate  share  of  low-income 
patients  should  be  recognized  through  the  use  of 
data-based  adjustments  to  hospital  PPS  payments. 
These  adjustments  should  be  reestimated  annually 
using  the  most  recent  cost  data  available.  The 
Secretary  should  support  further  research  efforts  to 
improve  measurement  of  the  sources  of  hospital 
cost  variation.  Results  of  this  research  could  be 
employed  to  improve  the  overall  structure  of  PPS 
payments. 


Recommendation  9:  Labor  Market  Area 
Definitions 

The  Conmiission  continues  to  believe  that  the 
current  hospital  labor  market  area  definitions  are 
seriously  flawed.  These  definitions  can  be  im- 
proved substantially  with  currently  available  data. 
Therefore,  the  Secretary  should  adopt  the  follow- 
ing definitions  of  hospital  labor  market  areas: 

•  For  urban  areas,  the  Secretary  should  modify 
the  current  Metropolitan  Statistical  Areas 
(MSAs)  to  distinguish  between  central  and 
outlying  areas.  The  central  area  should  be 
defined  using  urbanized  areas  as  designated  by 
the  Census  Bureau. 

•  For  rural  areas,  the  Secretary  should  distin- 
guish between  urbanized  rural  counties  and 
other  rural  counties  within  each  state.  Urban- 
ized rural  counties  should  be  defined  as  coun- 
ties with  a  city  or  town  having  a  population  of 
25.000  or  greater. 

The  implementation  of  improved  definitions 
should  not  result  in  any  change  in  aggregate  hospi- 
tal payments.  Furthermore,  these  definitions  should 
not  affect  the  assignment  of  hospitals  to  urban  or 
rural  areas  for  purposes  of  determining  standard- 
ized amounts. 

Recommendation  10:  Evaluation  of  Sole 
Community  Hospital  Policies 

Using  the  most  recent  data  available,  the  Secre- 
tary should  immediately  initiate  an  evaluation  of 
the  adequacy  of  current  Sole  Community  Hospital 
policies  for  protecting  isolated  rural  hospitals. 
Based  on  this  evaluation,  the  Secretary  should 
develop  policies  to  ensure  that  PPS  payment  policy 
tioes  not  jeopardize  Medicare  beneficiaries'  access 
to  inpatient  hospital  care  in  isolated  niral  areas. 

Recommendation  II:  Clariflcation  of  Sole 
Community  Hospital  Designation  Criteria 

Before  fiscal  year  1989  begins,  die  Secretary 
should  issue  guidelines  for  interpreting  the  criteria 
used  by  HCFA  regional  offices  to  designate  Sole 
Conmiunity  Hospiuls.  The  guidelines  should  be 
structured  to  provide  greater  uniformity  in  the 
standards  used  to  designate  SCHs.  The  Secretary 
should  also  assess  whether  the  criteria  themselves 


can  be  improved  to  better  define  sole  hospital      dations  diat  the  Secretary  review  Chapter  16  codes 
providers  of  care  to  isolated  populations.  and  coding  procedures. 


Quality  oi  Care       .     . 

Recommendation  12:  Evaluation  of  PRO 
Review  and  Quality  of  Care 

The  Secretary  should  review  and  synthesize  the 
findings  of  Peer  Review  Oiganizations  over  the  past 
four  years.  A  major,  comprehensive  evaluation  of 
PROs  and  their  impact  on  quality  of  care  should 
follow.  The  evaluation  should  focus  on  issues  of 
access  to  and  use  of  services,  patterns  of  denials, 
and  instances  of  poor  quality  care.  Issues  related  to 
expenditure  control  and  efficient  administration  of 
PRO  contract  requirements  should  be  secondary  to 
broader  quality  of  care  evaluative  goals.  The  as- 
sessment should  evaluate  and  compare  criteria  used 
to  make  judgments  about  when  care  is  appropriate. 
Finally,  this  major  study  should  assist  the  Secre- 
tary in  developing  and  implementing  mechanisms 
for  expanded  PRO  review  of  episodes  of  care  that 
are  patient-oriented  rather  than  institution-oriented. 

Patient  Classification  and  Case- 
Mix  Measurement 

Recommendation  13:  Improvements  to  Case- 
Mix  Measurement 

The  Commission  continues  to  believe  that  the 
ORG  system  is  the  best  available  measure  of  hospi- 
tal case  mix  for  the  Medicare  PPS.  The  Secretary 
should  continue,  however,  to  refine  the  DRGs  to 
improve  the  equity  of  hospital  payments  and  up- 
date the  DRGs  to  account  for  changing  technology. 
The  Secretary  should  focus  on  generic  improve- 
ments through  the  use  of  patient  data  currently 
available  from  the  discharge  abstract.  The  Secre- 
tary should  also  consider  the  use  of  temporary, 
technology-specific  DRGs  whenever  assignment  to 
existing  DRGs  is  not  appropriate. 

Recommendation  14:  Coding  Improvements 

The  Secretary  should  formalize  a  more  timely, 
systematic,  and  consultative  approach  to  consider 
ICD-9-CM  codes  for  new  diagnoses,  procedures, 
devices,  and  other  treatments.  When  new  codes 
are  considered  and  created,  both  coding  and  clini- 
cal specialists  should  be  involved.  The  Commis- 
sion continues  to  support  its  previous  recommen- 


DRG  Classification  and  Hirighting  Factors 

Recommendation  15:  Method  of  Recalibrating 
the  DRG  Hfeights 

The  DRG  weights  should -be  annually  recali- 
brated on  the  basis  of  costs  rather  than  charges. 
The  Secretary  should  implement  cost-based  weights 
starting  with  the  fiscal  year  1989  recalibration.  The 
Commission  is  concerned,  however,  about  the  cur- 
rent Medicare  cost-finding  methods  for  estimating 
costs.  The  limitations  of  the  Medicare  cost  report 
data  may,  in  some  cases,  produce  imprecise  DRG 
weights.  Thus,  the  Secretary  should  verify  the 
accuracy  of  the  cost  report  data  and  implement 
changes  as  necessary. 

Recommendation  16:  Improvements  to  DRG  468 

The  Secretary  should  reassign  cases  from  DRG 
468  to  existing  surgical  DRGs.  These  cases  should 
be  reassigned  using  secondary,  rather  than  princi- 
pal, diagnoses.  Cases  that  can  be  reassigned  to 
more  than  one  DRG  should  be  assigned  to  the 
DRG  with  the  highest  relative  weight. 

Recommendation  17:  Bum  Hospitals  and  Units 

The  Commission  supports  the  intent  of  current 
legislation  temporarily  increasing  outlier  payments 
for  bum  DRGs.  However,  the  Commission's  pre- 
liminary analysis  indicates  that  the  increase  in 
outlier  payments  is  appropriate  only  for  those  cases 
treated  in  specialized  bum  centers  and  units.  The 
Commission  will  examine  this  topic  further  and 
submit  additional  recommendations  to  the  Con- 
gress and  the  Secretary  of  Health  and  Human 
Services  as  required  by  Omnibus  Budget  Reconcil- 
iation Act  of  1987,  Pub.  L.  100-203. 

Payment  for  Outlier  Cases 

Recommendation  18:  Outlier  Payment  Policy 

The  Secretary  should  modify  outlier  payment 
policy  to  protect  hospitals  more  adequately  from 
the  risk  of  extremely  costly  cases.  Hospital-specific 
cost-to-chaige  ratios  should  replace  a  national  cost- 
to-charge  ratio  for  calculating  cost  outlier  pay- 
ments. Greater  emphasis  should  be  placed  on  costs 
rather  than  length  of  stay  for  determining  outlier 
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payments.  As  an  interim  step  toward  emphasizing 
costs,  the  Secretary  should  move  from  day  outlier 
precedence  to  paying  the  greater  of  day  or  cost 
outlier  payments.  Furthermore,  the  Secretary 
should  adjust  threshold  levels  so  that  40  to  SO 
percent  of  outlier  payments  are  paid  as  cost 
outliers. 

The  Commission  ui^ges  the  Secretary  to  increase 
outlier  contributions  to  the  maximum  of  6  percent 


of  total  projected  payments  allowed  under  the  stat- 
ute A  correction  should  be  made  in  the  following 
year's  payments  if  the  amount  paid  for  outliers  is 
different  from  the  aanount  set  aside  If  necessary, 
the  Secretary  should  seek  statutory  change  for 
these  initial  improvements  while  continuing  analy- 
sis to  reflne  outlier  payment  policy.  Further  analy- 
sis should  also  include  consideration  of  an  increase 
above  the  6  percent  set-aside  amount  allowied  under 
the  statute. 


UMI 


Chapter  1 

Introduction  and 
Commission  Priorities 


Between  1%5  and  1983,  the  nation  experienced 
unprecedented  growth  in  health  care  spending.  In 
the  early  1980s  this  growth  was  particularly  rapid. 
Faced  with  rising  Medicare  expenditures,  the  Con- 
gress sought  a  means  for  controlling  the  rate  of 
increase  in  hospital  costs  while  maintaining  access 
for  Medicare  beneficiaries.  In  1983,  it  enacted  the 
Medicare  prospective  payment  system  (PPS)  for 
payment  of  inpatient  hospital  services. 

PPS  constituted  a  major  reform  in  Medicare 
payment  policy,  moving  from  a  retrospective,  cost- 
based  payment  methodology  to  a  fixed-price  pay- 
ment system.  Prospective  payment  offered  hospitals 
incentives  for  increased  efficiency  and  productivity 
in  the  delivery  of  health  care  services.  The  system 
did  this  by  placing  hospitals  at  risk  for  operating 
losses  while  allowing  them  to  retain  revenue  sur- 
pluses from  prospective  payments. 

When  it  enacted  PPS  in  Pub.  L.  98-21,  Con- 
gress also  established  the  Prospective  Payment 
Assessment  Commission  (ProPAC)  with  responsi- 
bilities related  to  mainuining  and  updating  the 
payment  system.  The  Commission  is  an  indepen- 
dent panel  providing  analysis  and  advice  on  PPS 
issues  to  the  executive  and  legislative  branches  of 
the  Federal  government.  Its  17  members,  selected 
by  the  congressional  Office  of  Technology  Assf  ss- 
ment  (OTA),  have  expertise  in  health  care  delivery, 
financing,  and  research.  Biographies  of  the  Com- 
mission members  appear  in  this  report's  appendix. 

ProPAC's  analysis  and  decision  making  are 
guided  by  a  set  of  interrelated  priorities.  These 
priorities  provide  the  underiying  basis  for  the  Com- 
mission's recommendations  on  updating  the  pay- 
ment rates  and  improving  PPS.  They  include: 


•  Maintaining  beneficiary  access  to  high-quality 
health  care; 

•  Encouraging  hospital  productivity  and  long- 
term  cost-effectiveness; 

•  Facilitating  innovation  and  appropriate  techno- 
logical change; 

•  Maintaining  stability  for  providers,  consum- 
ers, and  other  payers;  and  j   , 

•  Making  decisions  based  on  reliable,  timely 
data  and  information. 

The  Commission  has  developed  a  process  and 
guidelines  for  identifying  and  analyzing  issues 
related  to  its  responsibilities.  Once  the  Commis- 
sion establishes  its  policy  agenda.  ProPAC  staff 
provides  analyses  that  enable  the  Commissioners 
to  make  informed  judgments  about  appropriate 
changes  to  PPS.  Since  1983,  ProPAC  has  exam- 
ined a  number  of  important  policy  issues  and  has 
made  recommendations  in  numerous  areas.  In 
many  instances,  the  Secretary  of  the  Department  of 
Health  and  Human  Services  (HHS)  has  made  ad- 
justments to  the  system  or  Congress  has  legislated 
necessary  changes.  Other  adjustments  will  be 
needed,  however,  to  respond  to  a  health  care  deliv- 
ery system  undergoing  constant  change. 

Chapter  1  summarizes  issues  that  ProPAC  has 
addressed  in  the  early  years  of  PPS.  It  describes 
technical  improvements  to  the  payment  system  as 
well  as  activities  to  assess  how  PPS  has  affected 
American  health  care.  It  also  includes  a  summar> 
of  recent  changes  in  health  financing  and  public 
policy  related  to  PPS.  Chapter  2  contains  the 
Commission's  recommendations  for  additional  im- 
provements to  PPS  in  fiscal  year  1989.  Chapter  3 
describes  issues  for  further  analysis  and  consider- 
ation. 
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ASSESSING  THE  MEDICARE 
PROSPECTIVE  PAYMENT  SYSTEM 

The  Commissioo's  work  falls  into  two  broad 
areas.  The  first  includes  activities  dvected  tovuvd 
developing  recommendations  for  technical  improve- 
ments in  the  PPS  payment  structure.  By  law, 
ProPAC  is  Inquired  to  recommend  anaually  to  the 
Secretary  of  HHS  an  appropriate  percentage  change 
in  Medicare  payments  for  inpatient  services  deliv- 
ered in  PPS  hospitals.  This  requirement  includes  a 
recommendation  on  the  target  rate-of-increase  lim- 
its in  cost  reimbursement  for  hospitals  and  units 
excluded  from  PPS.  The  Commission  also  recom- 
mends changes  in  the  diagnosis-related  groups 
(DRGs)  and  their  relative  weights,  along  with  other 
technical  improvements  to  PPS. 


The  second  area  includes  activities  directed  to- 
ward informing  the  Congress  about  ho*/  PPS  has 
affected  the  American  health  care  system.  Among 
these  activities  are  assessing  the  effect  of  PPS  on 
the  organization,  delivery,  and  financing  of  patient 
care  inside  and  outside  the  hospital.  During  1987, 
the  Conmiission  reexamined  its  allocation  of  re- 
sources and  began  to  devote  more  effort  to  examin- 
ing these  areas  and  determining  how  PPS  affects 
hospitals  and  those  who  work  in  them,  the  Medi- 
care program,  and  its  beneficiaries. 

These  two  areas,  which  have  been  important  to 
the  Commission  during  the  past  four  years,  are 
described  below.  Technical  payment  iss«es  at  both 
the  hosptial  and  patient  level  are  addressed  first 
Key  fmdings  on  the  impacts  of  PPS  are  also 
summarized.  In  June  1988.  ProPAC  will  submit  an 
extensive  rei>ort  on  this  subject  to  Congress. 

Hospital-Level  Riyment  Issues 

One  of  the  Conanission's  chief  coBoems  is 
whether  the  PPS  pByment  levels  are  appropnae 
and  offer  incentives  that  encourage  hosfntds  to 
provide  high-<(Bality,  cost-effective  care  lo  Medi- 
care beneficiaries.  A  major  focus  of  ProPAC's 
work  is  updating  the  standardized  amonnts —  the 
foundation  of  PPS  payments.  The  Comnnssica 
also  recognizes  problems  in  other  coinpoaems  of 
the  payment  calctdatioo  and  has  devoted  nesonroes 
to  study  them.  The  following  section  describes 
previous  updates  to  other  PPS  payments  as  well  as 
in^provemenls  in  hospital-level  payment  adjust- 
ments. 


Update  Factor— The  Commission's  mandate  in- 
cludes developing  recommendations  on  an  appro- 
priate annual  percentage  change  in  the  Medicare 
payaents  for  inpatient  hospital  care,  called  the 
apdaie  tertor.  The  Conmiission  is  required  to  con- 
sider a  number  of  variables,  incKidiflf  the  quality 
and  long-term  cost-effectiveness  of  inpatient  ser- 
vices pro^id6d. 

Given  this  diBge,  PnlMZ  first  developed  a 
conceptual  approach  for  deienniniiig  m  appropri- 
ate update  factor  It  divided  die  update  factor  into 
two  major  components:  changes  in  the  hospital 
market  basket,  and  changes  in  all  other  varii^les 
related  to  updating  paymeats.  A  major  portion  of 
the  latter  component  is  referred  to  as  the  discre- 
tionary adjustment  factor  (DAF).  The  DAP  was 
xtefined  to  itxrlude  aa  allawance  for  changes  in 
hospital  productivity,  adentifk  and  technolofical 
advances,  site-of-care  substitution,  and  real  case- 
mix  change.  A  similar  approack  has  also  been 
adopted  by  HHS  in  its  proposed  legabtions  on  die 
aanual  update  of  PPS  payaieacs. 

The  Commission  then  tuned  to  deveh^>ing  em- 
pirical bases  for  annually  determining  the  update 
factor  components.  ProPAC  continues  to  refine 
methods  for  deriving  eoipirical  fmdif^.  Such 
methods  provide  a  consistent  basis  for  public 
discussion  and  Commission  judgment  regarding 
the  appropriate  update  fv  PPS  payments.  The 
Cofmnssioo's  judgaaent  has  provided  aaoiher 
perspective  for  the  Congress,  whidi  has  legis- 
laied  the  apdate  factor  for  payments  beginning 
with  fiscal  year  1986.  AWioagh  PioB^Ts  rec- 
oaameadation  is  not  iaieiided  to  be  a  ceiling, 
hospital  pajrnaent  updates  have  fallen  between  its 
recommendation  update  and  the  Secretary's 
proposed  update. 

The  rest  of  this  section  describes  n-oPAC  analy- 
ses that  have  provided  supporting  information  for 
determining  the  update  factor. 

Market  Basket — ^The  hospital  market  basket  is 
Ae  component  of  the  update  factor  that  reflects 
inflation  in  the  prices  hospitals  pay  for  goods  and 
services,  or  inputs.  The  Commission  has  made 
numerous  recommendations  in  this  area,  most  no- 
tably on  the  treatment  of  wages  in  the  market 
basket  and  correction  of  market  basket  forecast 
errors.   Analysis  of  the  market  basket  led  the 


Commission  to  conclude  that  it  appropriately  re- 
flects the  impact  of  inflation  on  hospital  costs. 

The  Secretary  has  implemented  several  technical 
improvements  to  the  market  basket  to  reflect  more 
accurately  inflation  in  prices  of  inputs.  The  Com- 
mission will  continue  to  examine  other  market 
basket  issues,  including  those  related  to  changes  in 
the  skill  mix  of  hospital  employees. 

Discretionary  Adjustment  Factor — The  DAF 
component  of  the  update  relies  heavily  on  Com- 
mission judgment  regarding  appropriate  additions 
to  and  subtractions  from  the  market  basket.  Over 
the  past  four  years,  ProPAC  has  devoted  significant 
resources  to  developing  an  empirical  foundation  for 
its  judgment  on  the  DAF  components. 

In  developing  an  adjustment  for  hospital  produc- 
tivity, the  Commission  has  attempted  to  adapt 
basic  economic  concepts.  That  is,  productivity  is 
the  ratio  of  outputs  per  unit  of  resource  input. 
Further,  ProPAC  has  defined  two  levels  of  hospital 
output,  or  product.  The  discharge  is  the  final 
hospital  product,  while  individual  hospital  depart- 
ment services  are  intermediate  products.  Produc- 
tivity analyses  have  attempted  to  adjust  for  changes 
in  the  complexity  of  the  hospital  product.  In  addi- 
tion. Commission  efforts  have  focused  on  overcom- 
ing limitations  in  the  definition  and  measurement 
of  discharge  and  intermediate-level  productivity. 
This  information  has  supported  ProPAC  s  judgment 
on  an  appropriate  productivity  target  for  hospitals. 

The  Commission  has  also  developed  a  method 
for  assessing  the  incremental  inpatient  operating 
costs  related  to  the  use  of  new,  cost-increasing, 
quality-enhancing  technologies  and  scientific  ad- 
vances. Continued  refinement  of  this  approach 
allows  the  Commission  to  reach  more  precise  judg- 
ments about  the  rate  at  which  payments  should 
increase  to  reflect  advances  in  technology  and  the 
services  furnished  to  Medicare  patients. 

When  PPS  was  implemented,  policy  makers 
recognized  that  hospitals  had  strong  incentives  to 
substitute  outpatient  services  for  those  previously 
furnished  on  an  inpatient  basis.  In  many  cases,  this 
substitution  is  desirable  and  appropriate.  The  Com- 
mission believes,  however,  that  the  costs  for  such 
services  provided  in  other  settings  and  reimbursed 
by  Medicare  should  be  removed  from  the  payment 
t»se.  In  its  first  three  reports  to  the  Secretary,  the 
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Commission  reconunended  an  adjustment  in  the 
update  factor  to  account  for  site  substitution. 

The  Conunission  considers  changes  in  the  char- 
acteristics of  patients  and  treatments  to  develop  its 
recommendation  for  updating  hospital  payments. 
In  earlier  deliberations,  ProPAC  distinguished  these 
real  case-mix  changes  from  changes  in  medical 
record  coding  practices.  The  Commission's  update 
factor  recommendation  ensures  that  coding  changes 
are  not  built  into  future  PPS  payments.  Real  case- 
mix  changes  are  separated  into  two  components — 
changes  in  case  complexity  within  DRGs  and 
changes  across  DRGs.  Both  of  these  components 
affect  resources  used  in  patient  care  and  are  also 
considered  in  the  Commission's  update  factor 
recommendation. 

Adjustments  to  the  Standardized  Amounts — In 
1986,  the  Commission  received  data  on  hospital 
costs  for  the  first  year  of  PPS.  From  these  data, 
ProPAC  determined  that  actual  hospital  costs  for 
the  first  year  of  PPS  were  substantially  lower  than 
the  projected  costs  used  to  set  the  standardized 
amounts  in  place  at  the  time.  The  Commission 
considered  these  findings  on  cost  differences  in  its 
deliberations  on  the  update  factor  for  fiscal  year 
1988.  This  information  also  contributed  to  the 
debate  over  PPS  payment  increases. 

Medicare  cost  data  provide  valuable  information 
for  improving  PPS  and  for  assessing  the  effects  of 
PPS  on  hospitals.  Timely,  reliable  data  are  essen- 
tial to  determine  changes  in  hospital  costs.  The 
Commission,  therefore,  proposed  alternative  strate- 
gies for  sampling  cost  report  data  to  obtain  these 
data  sooner.  The  Secretary  has  taken  steps  to  make 
cost  data  for  the  third  year  of  PPS  available  earlier. 
These  more  timely  data  have  been  considered  in 
the  Commission's  update  reconunendation  for  fis- 
cal year  1989. 

Excluded  Hospitals — Psychiatric,  rehabilitation, 
pediatric,  and  long-term  care  facilities  are  excluded 
from  PPS  by  statute.  As  with  the  PPS  standardized 
amounts,  the  cost  reimbursement  limits  for  ex- 
cluded hospitals  are  updated  annually.  The  Com- 
mission recognizes  that  the  types  of  patients  seen 
and  the  treatment  provided  vary  significantly  be- 
tween PPS  and  excluded -^spitals.  In  addition,  the 
incentives  for  excluded  hospitals  are  far  different 
from  those  for  PPS  hospitals.  Therefore,  ProPAC 
has  annually  recommended  a  different  update 
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fector  for  boil  groups  of  hospitals.  The  Congress  has 
passed  legislation  establishing  the  aothority  to  de- 
termine a  separate  update  factor  for  excluded 
hospitals. 


Other  Hospital-Lcfel  Fqrvient   Issues— The 

Congress  included  payment  adjastmcMs  when  it 
enacted  PPS  to  recognize  certain  cost  differences 
across  hospitals.  The  Commission  has  recom- 
mended changes  to  the  policies  affecting  the  level 
and  distribation  of  payments  to  hospiuis  and  has 
examined  PPS  capiui  payment  poHcy.  A  summaiy 
of  issues  addressed  follows.         i 

Disproportionate  Share  Adjustment — When  PPS 
was  enacted,  the  Congress  was  concerned  about 
adjusting  for  the  higher  Medicare  costs  per  case 
associated  with  treating  a  disproportionately  large 
share  of  low-inconK  patients.  The  Commission 
shared  this  concern  and  initiated  efforts  to  deter- 
mine an  appropnale  payment  adjustment  for  these 
hospitals.  ProPAC  worked  closely  with  the  Con- 
gressional Budget  Office  (CBO)  and  othen  to 
provide  empirical  analyses  for  identifyag  low- 
income  patients.  Studies  were  designed  to  deter- 
mine the  relationship  between  treating  a  high  num- 
ber of  low-income  patients  and  Medicare  costs  per 
case.  On  the  basis  of  CBO  analysis.  Congress 
ultimately  enacted  a  disprc^rtionate  share  adjust- 
ment that  was  consisient  with  PrpRjVC's  lecon- 
mendations.  { 

Rural  Hospitals — The  Cooimission  beheves  that 
some  PPS  policies  may  place  rural  hospiuis  and 
the  beneficiaries  they  serve  at  a  disadvantage.  Be- 
tween 1981  and  the  first  year  of  PPS.  costs  per 
case  increased  faster  for  rural  hospitals  than  for 
their  urban  counterparts.  For  fiscal  year  1988.  the 
Commission  recommended,  and  Congress  legis- 
lated, separate  urban  and  rural  payment  amount 
updates. 

Most  of  the  Commission's  work  has  focused  on 
the  problems  of  isolated  rural  hospitals.  In  1987,  it 
recommended  expanding  protection  offered  to 
some  isolated  hospitals  against  the  financial  prob- 
lems associated  with  vohune  flvctuation.  Coi^ress 
has  enacted  legislMion  making  smatt,  isolated  rtiral 
hospitals  eligible  for  payment  adjustments  if  they 
experience  a  significant  reduction  in  the  nuiriber  of 
Medicare  patients  they  serve. 
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Ledwr  Market  Areas — PPS  payments  are  ad- 
justed to  reflect  differences  in  hospital  wage  levels 
across  geographic  areas.  ProPAC  has  been  con- 
cerned that  the  definitions  used  for  labor  market 
areas  are  inadequate  and  thus  do  not  accurately 
reflect  wage  variations.  Based  on  extensive  analy- 
sis, the  Commission  has  made  several  recommen- 
dations to  refme  these  definitions  for  both  urban 
and  niral  areas.  Subsequently,  the  Secretary  and 
CBO  conducted  other  studies,  which  verified  that 
this  area  needs  improvement.  ProPAC  continues  to 
encoorage  the  Secretary  to  make  changes  to  defini- 
tions of  the  labor  market  areas. 

Capital— In  developing  PPS,  the  Congress  lec- 
ognized  that  additional  study  was  required  to  in- 
clude capital  payments  in  the  new  system.  Con- 
gress excluded  capital-related  costs  from  PPS  and 
continued  payment  for  these  costs  on  a  pass- 
thfxwgh  basis.  Although  this  exclusion  was  in- 
tended to  be  temporary,  capital  is  stiD  reimbursed 
on  this  basis. 

IVoPAC  has  extensively  analyzed  capital  pay- 
merrt  issues  and  has  made  numerous  recommenda- 
tions for  including  capital  in  PPS.  Although  ini- 
tially different,  the  Secretary's  1987  pra|)Osal  was 
similar  to  the  Commission's.  ProPAC  also  con- 
ducted a  study  to  identify  hospitals  that  would  be 
potentially  vulnerable  to  new  capital  payment  pol- 
icy. This  analysis  indicated  the  need  for  an  excep- 
tions process,  which  was  also  later  adopted  in  the 
Secretary's  proposal.  Meanwhile,  Congress  has 
delayed  incorporating  capital  into  PPS  until  1992. 

ftftknt-Level  Payment  hsnes 

The  DRG  patient  clas»fication  system  describes 
and  measures  hospiul  case  mix  Md  serves  as  an 
important  basis  for  per-case  payment  under  PPS. 
ln*the  broadest  sense,  ProPAC  has  examined  both 
DRGs  and  alternative  case-mix  measurement  sys- 
tems for  potential  use  in  PPS.  The  Commission's 
work  has  also  focused  on  improving  and  updating 
the  existing  DRG  system  to  better  reflect  relative 
resource  consumption  and  to  incorpocate  new  and 
cfaai^g  technologies  and  practice  patterns.  Sig- 
nificant changes  in  these  areas  follow. 

Improving  the  Mcasaremeat  of  CaaeMax— In 
the  past,  ProPAC  has  considered  three  general 
approaches  to  improving  case-mix  measurement. 
These  include  retainir^  die  current  system  and 


revising  it  incrementally;  retaining  the  current  sys- 
tem, but  reconstructing  it  tising  more  complete 
data;  and  implementing  an  alternative  system.  In 
its  1986  report,  the  Commission  recommended 
retaining  the  current  DRG  system  and  outlined 
several  incremental  improMements. 

Although  the  Commission  believes  that  the  cur- 
rent system  is  the  best  alternative  at  present,  it  is 
still  concerned  about  significant  resource  use  varia- 
tions within  DRGs.  Therefive,  in  1986,  ProPAC 
initiated  a  systematic  evaluation  of  the  DRGs  and 
other  studies  to  improve  case-mix  measurement. 
These  studies  produced  findings  to  support  several 
generic  improvements  to  the  DRGs,  which  have 
since  been  implemented.  These  are  described 
below. 

t 
Patient  Age — ^When  the  DRGs  were  developed, 
patient  age,  typically  used  in  combination  with  the 
presence  of  a  complication  or  comorbidity  (CC), 
was  an  important  fector  in  DRG  assignment.  The 
Commission  became  concerned  that,  for  the  Medi- 
care population,  age  was  not  an  appropriate  deter- 
minant of  resource  use.  After  further  study,  ProR^ 
concluded  that  defining  DRGs  wily  on  the  basis  of 
the  presence  of  CCs  is  more  appropriate  in  group- 
ing Medicare  cases  for  PPS  payment  purposes.  The 
Secretary  eliminated  age  as  a  criterion  for  DRG 
classification  in  1987. 

Complications  and  Comorbidities — ^The  Com- 
mission has  undertaken  several  studies  to  evaluate 
the  CC  variable  in  DRG  classification.  Results  led 
ProPAC  to  recommend  revising  the  current  list  of 
CCs  to  ensure  more  ajyropriate  grouping  of  Medi- 
care cases  for  payment  under  PPS.  HHS  currently 
has  major  research  under  way  K>  examine  ail  CCs 
for  all  DRGs.  Analysis  includes  examining  those 
DRGs  that  do  not  currently  include  CCs  as  a  basis 
for  classification. 

Hospital-Level  Effeas  cf  Changes  to  the  DRGs— 
ProPAC  analj^is  indicates  that  refinements  that 
leduce  the  variation  in  resource  use  of  cases  within 
DRGs  do  not  necessarily  have  important  effects  on 
aggregate  hospital  payments.  The  Conmiission  con- 
tinues to  believe,  however,  that  improvements  at 
both  die  patient  level  and  the  hospital  level  are 
essential  to  provide  mcentives  tfiat  promote  equity 
in  payments.  ProPAC's  hospital-level  analysis  has 
provided  a  model  for  measuring  and  evaluating  the 
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aggregate  effects  of  case-mix  in^rovements.  Fur- 
thermore, the  analysis  provides  evidence  regarding 
the  respective  roles  of  case-mix  measurement  defi- 
ciencies, and  practice  pattern  variations  to  explain 
hospital-level  variation  in  resource  use. 

Rccnlibratlon  of  the  DRG  ^ight»— Recali- 
bration  is  a  method  for  periodically  adjusting  PPS 
payments  to  reflect  changes  in  hospital  technolo- 
gies and  practice  patterns.  The  Commission's 
recalibration  recommendations  fall  into  two  broad 
areas:  the  frequency  of  recalibration  and  the  data 
to  be  used. 

In  1986,  the  Commission  recommended  recali- 
brating the  DRG  weights  annually  to  reflect  the  use 
of  new  technologies  and  other  changes  in  practice 
patterns.  Congress  subsequently  enacted  legisla- 
tion requiring  annual  recalibration  beginning  in 
fiscal  year  1988. 

ProPAC  also  miti^ly  recommended  that  the  DRG 
weights  be  recalibrated  using  charge  data  alone. 
This  recommendation  was  partly  based  on  the  fact 
that  PPS  cost  data  were  not  available  in  a  timely 
fiishion.  Further,  analysis  indicated  little  difference 
between  weights  based  on  charges  adjusted  by 
costs  and  those  based  on  chaiges  alone.  The 
recalibration  process  subsequently  adopted  by  the 
Secretary  was  consistent  with  this  approach.  Be- 
cause Medicare  cost  data  are  available  much 
sooner,  however,  the  Coirunission  this  year  reevalu- 
ated its  recommendation  on  data  to  be  used  in 
recahbration.  The  Commission  decided  to  recom- 
mend implementation  of  weights  based  on  charges 
adjusted  by  costs  beginning  with  the  next  recali- 
bration. 

Coding  Changes  and  Grouper  Logic — In  case- 
by-case  analyses,  the  Conmiission  has  identified  a 
significant  degree  of  dissimilarity  among  cases 
within  many  of  the  DRGs.  Much  of  this  variation 
can  be  linked  to  inadequacies  in  the  DRG  system's 
assignment  criteria. 

Initial  partitioning  of  the  DRGs  is  based  on 
ICD-9-CM  codes  for  principal  diagnosis  and  oper- 
ating room  procedure.  The  Commission  has  made 
several  recommendations  related  to  improving  the 
use  of  these  codes  in  DRG  construction  and  as- 
signment. For  example,  to  describe  changing  tech- 
nologies or  practice  patterns  such  as  those  associated 
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with  cardiac  pacemakers,  the  Commission  recom- 
mended the  use  of  new  codes.  ProPAC  also  recom- 
mended implementing  administrative  mechanisms 
to  identify  specific  procedures  or  conditions  when 
a  new  code  cannot  be  developed  in  a  timely  man- 
ner. The  Secretary  shares  ProPAC's  concerns  about 
issues  related  to  coding  and  Grouper  logic,  and 
continues  to  devote  resources  toward  needed 
improvements. 

DRG  Classirications  and  Relatiw  Weights— 

The  Commission  has  made  several  recommenda- 
tions to  address  problems  related  to  individual 
technologies  and  changing  medical  practice  pat- 
terns. It  has  also  examined  problems  of  certain 
hospitals  that  provide  specialized  care  and  ser- 
vices. ProPAC  suff  as  well  as  concerned  individu- 
als and  oiganizations  have  brought  issues  to  the 
Conmiissioners'  anention.  Many  pf  the  problems 
can  be  corrected  incrementally,  leaving  the  basic 
construction,  classification,  and  weighting  scheme 
of  the  DRG  system  intact. 

ProPAC  has  conducted  numerous  analyses  that 
have  resulted  in  recommendations  for  technical 
modifications  to  the  DRGs;  other  analyses  have 
friled  to  substantiate  the  need  for  such  changes. 
Efforts  have  also  been  directed  toward  monitoring 
modifications  to  the  DRGs.  An  important  compo- 
nent of  these  ProPAC  analyses  is  assessing  how 
cases  involving  specific  technologies  or  practice 
patterns  are  distributed  across  hospitals.  As  new 
data  become  available,  ProPAC  continues  to  moni- 
tor and  update  prior  analyses  and  recommendations. 

Impact  of  PPS 

Implemenution  of  PPS  increased  pressure  for 
substantial  change  in  the  nation's  health  care  sys- 
tem. ProPAC  has  examined  the  potential  conse- 
quences pf  new  Medicare  payment  policy  on  ac- 
cess to.  as  well  as  the  quality,  delivery,  and 
financing  of,  inpatient  services.  Key  fmdings  are 
described  below.  The  Commission's  June  1988 
report  to  the  Congress,  Medicare  Prospective  Pay- 
ment and  the  American  Health  Care  System,  will 
cover  these  and  other  topics  in  greater  detail. 

Quality— Concern  for  the  welfare  of  Medicare 
beneficiaries  is  paramount  in  vinually  all  the  Com- 
mission's deliberaticms.  In  1985.  ProPAC  systemat- 
ically reviewed  anecdotal  evidence  and  perceptions 


related  to  quality  of  care.  The  study  was  reassuring 
in  that  it  did  not  support  public  concerns  regarding 
significant  problems  related  to  quality  of  care.  So 
far  there  is  no  evidence  that  quality  has  been 
compromised  under  PPS.  The  Commission .  and 
others,  however,  are  omtinuing  research  on  meas- 
uring health  outcomes  and  assessing  the  effect  of 
PPS  on  quality  of  care. 

Besides  the  findings  regarding  quality  of  care, 
the  perceptions  study  indicated  that  beneficiaries 
needed  more  information  about  PPS  and  rights  of 
appeal  within  the  system.  This  finding  led  the 
Commission  to  reconmiended  that  the  Secretary 
and  others  develop  and  disseminate  to  beneficiaries 
and  providers  of  care  more  and  better-written  in- 
formation about  PPS.  In  1987,  t^  Secretary  pub- 
lished and  made  available  a  beneficiary  informa- 
tion pamphlet. 

Changing  practice  panems  have  resulted  in  less 
Sequent  use  of  the  inpatient  facilities  of  the  acute 
care  hospital.  Hospital  incentives  to  decrease  length 
of  stay  have  contributed  to  this  shift  in  the  site  of 
care.  Care  is  being  provided  more  frequently  in 
outpatient  centers,  skilled  nursing  facilities  (SNFs), 
other  conmiunity  facilities,  and  the  patient's  home. 
The  care  that  beneficiaries  receive  in  these  alterna- 
tive settings  can  be  a  primary  factor  in  the  overall 
quality  of  care  during  an  episode  of  illness.  For 
this  reason,  the  Commission  has  reconunended 
extending  the  focus  of  Peer  Review  Organization 
(PRO)  activities  to  the  entire  episode  of  care, 
including  post-dischai]ge  services.  In  addition,  the 
Commission  has  recommended  that  PROs  be  re- 
quired to  review  and  monitor  the  quality  of  care  for 
selected  outpatient  surgery  cases. 

Beneficiary  Cost  Sharing— The  Commission's 
concern  for  the  effects  of  PPS  on  beneficiaries 
goes*beyond  quality  of  care  issues.  ProPAC  recom- 
mended, and  the  Congress  enacted,  changes  in  the 
formula  for  setting  the  inpatient  hospital  deductible 
to  make  it  more  consistent  with  the  per-case  orien- 
tation of  PPS.  Additional  improvements  are  ad- 
dressed in  the  catastrophic  benefit  package  cur- 
rently under  congressional  review. 

Use,  Cost,  and  1>rovlsion  of  Health  Care 
Services — Significant  changes  in  health  care  deliv- 
ery have  influenced  the  use  of  inpatient  hospital 
care  and   total   health   spending.    Despite 


cost-containment  efforts  at  many  levels,  the  na- 
tion's total  health  care  expenditures  continue  to 
comprise  an  increasing  share  of  the  gross  national 
product.  Substitution  of  outpatient  services  for  in- 
patient services  has  contributed  to  varying  increases 
in  the  components  of  health  care  spending,  how- 
ever. For  several  years.  Medicare  expenditure  in- 
creases for  ambulatory  care  have  exceeded  those 
for  inpatient  hospital  and  SNF  care. 

The  shift  in  services  has  also  led  to  a  decNne  in 
hospital  admissions  since  1981,  ahhough  the  rate 
of  decline  has  recently  diminished.  In  addition, 
patient  length  of  stay  (LOS)  has  dechned  in  recent 
years  and  now  appears  to  be  leveling  off.  Lower 
admission  rates  and  shorter  LOS  continue  to  con- 
tribute to  reduced  hospital  occupancy. 

The  numbers  and  mix  of  workers  in  the  hospital 
industry  continue  to  change  as  v«ll.  The  shift  in 
services  has  led  to  a  decline  in  inpatient  full-time 
equivalent  (FTE)  personnel,  although  total  hospital 
employment  increased  during  the  first  eight  months 
of  1986.  Hospitals  have  also  changed  the  skill  mix 
of  personnel  over  time.  Commission  analysis  of 
various  categories  of  medical  personnel  indicates 
that,  for  most  occupational  categories  studied,  hos- 
pitals have  shifted  to  higher  skilled  workers.  In  the 
nursing  category,  for  example,  RNs  made  up  al- 
most SO  percent  of  nursing  personnel  in  1980.  By 
1985,  RNs  had  grown  to  63  percent  of  the  nursing 
work  force.  The  percentage  of  LPNs,  on  the  other 
hand,  decreased  in  1984  and  1985. 

Distributional  Effects  of  PPS  on  Hospitals— 

ProPAC  believes  that  the  distribution  of  payments 
to  hospitals  influences  quality  of  care  as  much  as 
the  overall  level  of  payment.  Therefore,  the  Com- 
mission has  devoted  significant  resources  to  exam- 
ining this  issue. 

Past  efforts  include  studying  how  the  transition 
to  national  rates  has  affected  the  distribution  of 
payments  across  hospitals.  Results  from  its  first- 
year  modeling  effort  led  ProPAC  to  propose  a 
one-year  delay  in  the  transition  to  national  rates 
because  of  possible  consequences  for  hospitals. 
The  Congress  subsequently  adopted  such  a  delay 
which,  when  implemented,  resulted  in  payment 
savings  to  the  Federal  government. 
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The  Commission  has  also  studied  and  reported 
on  distributional  differences  in  hospital  case-mix 
index  change  and  outlier  cases  and  payments.  Fi- 
nally, like  many  others,  ProR^C  examined  hospital 
financial  condition,  including  PPS  operating  mar- 
gins. ProPAC  analysis  differed,  however,  in  that  the 
Conmiission  focused  on  the  distribution  rather  than 
on  the  overall  level  of  PPS  margins.  Further, 
ProPAC  compared  PPS  margins  with  total  and 
patient  margins.  Total  margins  include  revenues 
and  expenses  from  all  sources.  Patient  margins 
exclude  nonpatient  sources  of  revenue.  The  infor- 
mation was  useful  in  the  debate  ever  financial 
performance  of  ho^itals  under  PPS. 

This  report  reflects  the  Commission's  analysis 
of  how  changes  in  the  payment  components  of  PPS 
might  contribute  to  the  objectives  of  the  system. 
Despite  efforts  to  encourage  cost-effective,  quality- 
enhancing  care.  Medicare  inpatient  costs  per  case 
and  total  expenditures  both  continue  to  rise  at 
unexpected  rates.  While  the  Commission  believes 
that  PPS  needs  further  improvement,  it  is  also 
concerned  about  achieving  the  goals  of  cost  con- 
tainment and  improved  hospital  productivity. 
ProPAC  will  examine  this  broader  question  of  the 
overall  impact  of  PPS  in  its  June  1988  report  to  the 
Congress. 

RECENT  CHANGES  IN  HEALTH 
nNANCING  AND  PUBLIC  POLICY 

During  the  past  year,  the  Federal  health  policy 
debate  has  been  dominated  by  pressure  to  reduce 
the  large  national  budget  deficit.  The  Omnibus 
Budget  Reconciliation  Act  of  1987  (OBRA  1987) 
contained  numerous  changes  to  the  Medicare  pro- 
gram- Some  of  these  changes  have  been  discussed 
previously,  and  others  are  highlighted  below. 

Concern  about  significant  cost  differences  and 
.cost  changes  among  hospitals  led  the  Congress  to 
enact  separate  payment  updates  for  urban  and  rural 
hospiuls  as  well  as  for  hospitals  in  large  metropoli- 
tan areas.  In  addition.  Congress  instituted  a  re- 
gional payment  adjustment  under  PPS.  Hospitals 
will  be  paid  the  greater  of  full  national  rates  or  a 
blend  of  85  percent  national  and  15  percent  re- 
gional rates. 

The  Congress  continued  to  defer  the  implemen- 
tation of  a  new  capital  payment  policy  b>'  prohibiting 
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the  Secretary  from  incorporating  capital  into  PPS 
until  fiscal  year  1992.  Congress  reduced  the  capital 
cost  pass-through,  hoM^ver,  by  discounting  pay- 
ments to  hospitals  by  12  percent  for  most  of  1988 
and  IS  percent  in  fiscal  year  1989. 

OBRA  1987  also  contained  modifications  to  the 
dispn^xxtionate  share  and  indirect  teaching  pay- 
ment adjustments.  Starting  in  fiscal  year  1989, 
additional  payments  for  certain  hospitals  serving 
laige  numbers  of  low-income  patients  are  no  longer 
limited  to  IS  percent.  The  indirect  teaching  allow- 
ance was  reduced  firom  8.1  percent  to  7.7  percent. 
ProPAC  will  study  the  disproportionate  share  and 
indirect  teaching  adjustnnents  in  the  coming  year  to 
determine  whether  they  appropriately  account  for 
hospital  cost  differences  related  to  teaching  and 
service  to  the  poor.  (For  further  discussion  of  this 
issue,  see  Chapter  3.)'  i 


Congress  devoted  significant  effcHt  to  expanding 
the  Medicare  program  to  include  catastrophic  ill- 
ness coverage  in  1987.  It  has  not  passed  legislation 
on  this  issue,  however.  Catastn^ic  coverage  will 
likely  dominate  the  Federal  health  policy  debate 
during  the  ^cond  session  of  the  Congress.  ProPAC 
will  continue  to  monitor  congressional  action  on 
this  and  other  major  health  financing  policies. 

In  the  four  years  since  PPS  implementation, 
numerous  improvements  have  been  made  in  pay- 
ment policies  and  case-mix  measurement.  Addi- 
tional improvements  are  necessary  to  refine  the 
system  as  well  as  to  keep  pace  with  medical 
advances  and  changes  in  the  oiganization  and  de- 
livery of  health  care  services. 


The  Commission's  recommendations  for  fiscal 
year  1989  are  the  result  of  an  ongoing  process  of 
agenda  sening,  information  collection,  analysis, 
and  deliberation.  ProPAC  selects  issues  for  consid- 
eration to  conform  with  its  statutory  mission  and  to 
conuibute  to  an  open  policy  debate  on  matters  of 
substantial  importance  to  beneficiaries,  hospitals, 
and  the  Medicare  program. 

The  recommendations  reflect  the  collective  judg- 
ment of  the  17  Conunissioners.  In  certain  cases, 
h<M«ver,  individual  Commissioners  did  not  agree 
with  the  majority  opinion. 

Some  recommendations,  such  as  those  peruin- 
ing  to  the  annual  update  of  payment  rates,  will  be 
repeated  in  similar  format  every  year.  In  other 
instances,  the  Commission  has  reconsidered  and 
amplified  or  modified  past  recommendations  on 
the  basis  of  new  evidence.  In  addition,  certain 
issues  were  examined  for  which  no  recommenda- 
tions were  developed.  Because  these  issues  receive 
little  or  no  attention  elsewhere  in  the  report,  they 
are  briefly  discussed  later  in  this  chapter. 

Concern  for  reducing  the  Federal  deficit  and 
attaining  a  balanced  budget  continued  to  dominate 
public  policy  debates  while  these  recommenda- 
tions were  being  developed.  Although  ProPAC  did 
not  explicitly  take  budgetary  concerns  into  ac- 
count, the  recommendations  were  developed  in 
recognition  of  a  constrained  fiscal  environment. 
Furthennore,  the  Commission  believes  that  budget- 
«r>  pressures  intensify  the  need  to  address  distribu- 
tional and  technical  payment  issues  that  may  bear 
on  the  quality  of  care  furnished  to  Medicare 
beneficiaries. 

The  follo^fc'ing  discussion  presents  an  overview 
of  the  Commission's  18  recommendations  for  fis- 
cal year  1989.  The  full  text  and  discussion  of  each 
iccommendation  follow  the  overview.  Background 


Chapter  2 

Recommendations 


information,  statistical  analyses,  and  alternative  op- 
tions considered  are  in  the  Technical  Appendixes. 
The  issue  areas  addressed  by  the  Commission  this 
year  are: 

•  Updating  PPS  payments. 

•  Adjustnwnts  to  the  PPS  paynKnt  formula, 

•  Quality  of  care.  ^ 

•  Patient  classification  and  case-mix  measure- 
ment, 

•  DRG  classification  and  weighting  Actors,  and 

•  Payment  for  outlier  cases. 


OVERVIEW  OF  THE  COMMISSION'S 
RECOMMENDATIONS  FOR  HSCAL 
YEAR  1989 

Updating  PPS  PSayments 

In  making  recommendations  on  the  update  fac- 
tor, the  Commission  is  required  by  the  PPS  sutute 
to: 

.  .  .  take  into  account  changes  in  the  hospiul 
nuiicet  basket  .  .  .,  hospital  productivity,  tech- 
nological and  scientific  advances,  the  quality  of 
care  provided  in  hospitals  (including  the  quality 
and  skill  level  of  professional  nursing  required 
to  maintain  quality  care),  and  long-term  cost- 
effectiveness  in  the  provision  of  inpatient  ser- 
vices. 

The  Commission  must  report  its  recommenda- 
tions on  the  update  factor  to  the  Secretary  of 
Health  and  Human  Services  no  later  than  March  1 
of  each  year,  and 
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.  .  .  taking  into  consideration  the  recommenda- 
tions of  the  Commission,  the  Secretary  shall 
lecommcad  .  .  .  as  apfiDfriace  chanfe  fcctor 
.  .  .  whiefr  witt  take  imo  account  amounts  nec- 
essary for  the  efficicnr  and  effective  dielivery  of 
medically  appropriate  and  necessary  care  of  high 
quality. 


care  hospital  inpatients.  The  Commission  decided 
f  thati  the  net  effect  of  these  three  factors  on  the 
ite  should  be  zero. 


UMI 


Since  fiscal  jcar  W86,  Ac  Congress  has  serihr 
update  factOT  thiuiigh  fciiiHiiiuii.  Both  ProlAC and 
HHS  are  thtiv  advisers  to  the  Orogress  an  aggre- 
gate payment  increases  under  PPS.  Nevertheless, 
the  Secretary  has  an  opportunity  to  evaluate 
ProPAC's  recommendations  before  the  WfS  pro- 
posed update  is  develc^d. 

Reconunendation  1  reflects  the  Commission's 
werall  judgment  of  the  appropriate  change  in  the 
level  of  PPS  prices  for  fiscal  year  19&9  based  on 
currently  avaJTabtr  data.  The  Cbmmfssfon  recom- 
mends a  3.8  increase  in  PPS  prices  for  urban 
hospitals  and  4.6  percent  for  rural  hospitals.  Sev- 
eral of  the  components  of  the  update  factor  may 
change  as  new  data  are  received  before  the  fiaal 
rules  for  fiscal  year  1989  are  published.  The  Com- 
mission will  publicize  any  revisions  to  its  recom- 
mendation on  the  update  factor  during,  the  rule- 
making period. 

I 

Recommendation  2  nxxJifies  an  update  factor 
component  introduced  in  1987.  At  that  time,  the 
Commission  recommended  a  5.4  perccnl  aveFagr 
reduction  in  the  standardized  amouiu&,  to  be  phased 
in  cM«r  a  three-year  pcnod.  The  recommended 
reduction  was  based  on  an  examination  of  fu^t-' 
year  PPS  cost  data,  which  showed  that  actual  costs 
were  substantially  below  the  projected  costs  on 
which  first-year  payments  were  based. 

The  Commissioa  WmngA  the  annual  avenge 
reduction  for  fiscal  year  1989^  faon  l.S  pesceafc  t» 
l.I  percent.  The  updates  hospitals  received  ia 
fiscal  year  1988  suggest  that  more  than  cne-lhird 
of  the  recommended  5.4  percent  average  reduction 
to  the  standardized  amounts  was  taken  away.  There- 
fore, smaller  reductions,  fog  the  next  tiwo  fiscal 
years  are  appcopdate. 

Recommendation  3  consists  of  a  combined  al- 
Iwvance  for  scientific  and  technological  advance- 
ment and  productivity  improvement  goals  and  for 
changes  in  the  site  of  services  delivered  to  Medi- 


Recommendation  4  is  an  allowance  for  changes 
in  patient  mix  and  complexity  that  are  not  other- 
wise provided  for  in  the  PPS  payment  structure.  It 
also  includes  a*  recommended  ad^justaent  to  offset 
expected  change  in  the  aveoge  DRC  weight.  The 
Comiaission  has  pretimisaiify  estiiaaled  tM*  these 
factors  nearly  ofifset  one  another  The  net  effect  aa 
the  update  is  -O.r  percent.  These  esiraates  oa^  be 
revised  when  more  recent  data  becsoK  available. 

Reconunendation  5  satisfies  the  Coramissibo's 
statutory  obligation  to  reconunend  an  update  factor 
for  hospitals  and  distinct-part  iMits  of  hospitals, 
excluded  from  PPS.  These  boq^itais.  aaA  nit& 
continue  to  be  paid  on  a  reasonable  cost  basis, 
subject  to  Ifmirs  on  increases  in  reimburseaenl  pes 
case.  The  Commission  recommends  a  5.r  percent 
update  in  the  limit  for  duUren's.  h^gptais.  and 
units,  and  a.  5.2  percent  update  in  the  limit  foe 
psyrhiatric,  rehabiliitation,  and  bng-tenn  caie  hos- 
pitals and  units. 

Recommendation  6  ondersoores.  the  Conaus- 
sibn*s  conviction  that  Medicare-  cost  Ktport  data 
aftooM  continue  to  be  fMiihN^  for  the  upriaic 
McwnmendatioD  and  other  fuzposes.  The  Con- 
mission  is  impressed  with  ibe  ia^ptoued  timelinfm 
of  ikt  data  since  last  year.  Nevertheless,  further 
improvements  in  timelincs&  shauld  be  sought,  and 
measures  shouTd  be  taken  to  enhance  and  vesify  Ac 
accuracy  of  the  data. 

Adjustments,  to  the  PPS-  Vaytmmt  K«rania: 

Tkc  Commission  comihues  (D  br  concerned  with 
fechMcal  improvements  to  the  cafcnfatfon  of  PPS 
piq*Mcnts.  Stie&  impicMeiiients  wiff  diistribute  pay- 
menb  more  ccitritaMy  among'  hospital^  and  Eovoer 
tfti  rkk  of  access  and  quality-  pruMenis  for  benefi- 
cianes.  Recommendations  7  through  t1  address 
sewnl  potential  adjustments  to  the  methods  of 
calculating  PPS  payments. 

Ii»  m  198^  and  J987  reports  to  the  Secretary, 
Ae  Commissioiy  ptesemed  dfetailteJ  lecommenda- 
tions  rrfeted  to-  poping  for  capitaf  umfer  PPS.  The 
Congress  has  decided  to  continue  to  defer  prospec- 
tive payment  for  capiul  and  has  instituted  reduc- 
tions in  capital  costs  reimbursed  on  a  pass-through 


basis.  The  Commission  is  concerned  about  the 
adverse  incentives  that  this  dual  payment  system 
may  create  over  time.  In  Recommendation  7,  the 
Commission  advises  making  supplemental  pay- 
ments to  hospitals  for  inpatient-related  capital  costs 
incurred  at  other  facilities.  This  adjustment  is  in- 
tended to  reduce  hospitals'  incentives  to  develop 
the  capacity  to  provide  all  services  in-house. 

The  indirect  teaching  and  disproportionate  share 
adjustments  were  designed  to  compensate  hospitals 
for  costs  that  are  not  otherwise  recognized  in  PPS 
payments.  In  Recommendation  8.  ProPAC  ex- 
presses its  belief  that  these  adjustments  should 
regularly  be  assessed  with  current  data  to  monitor 
the  relationship  between  teaching  and  service  to 
the  poor  and  Medicare  costs. 

In  its  1985,  1986,  and  1987  reports  to  the 
Secretary,  the  Commission  recommended  improv- 
ing the  wray  that  hospital  labor  market  areas  are 
deflned  under  PPS  These  definitions  substantially 
affect  the  distribution  of  hospital  payments  because 
they  are  used  to  apply  the  area  wage  index  adjust- 
ment to  PPS  pnces  for  every  hospital.  The  Com- 
mission remains  convinced  that  the  current  defini- 
tions are  seriously  flawed  and  can  be  substantially 
improved  with  existing  data  Because  the  Secretar> 
has  not  yet  modified  these  definitions,  ProPAC 
reiterates  its  proposed  improvements  in  Recom- 
mendation 9 

The  welfare  of  beneficiaries  who  rely  on  small, 
isolated  rural  hospitals  for  Medicare  services  con- 
tinues to  concern  the  Commission  In  Recommen- 
dation 10.  ProPAC  propHJses  assessing  whether 
Sole  Community  Hospital  (SCH)  policies  ade- 
quately protect  beneficiary  welfare  in  isolated  rural 
areas.  In  Recommendation  11,  the  Commission 
also  advises  making  the  criteria  used  to  designate 
SCHs  more  specific  and  uniform,  and  proposes 
assessing  whether  the  criteria  themselves  can  be 
improved. 

Quality  of  Care 

Concern  for  beneficiary  welfare  enters  into  virtu- 
ally all  the  Commission's  deliberations  and  resul- 
tant recommendations.  In  addition,  many  of 
ProPAC's  resources  are  expended  on  assessing  the 
consequences  of  PPS  for"  beneficiaries,  such  as 
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researching  the  effects  of  PPS  on  quality  and 
beneficiary  financial  impact 

In  Recommendation  12  and  its  discussion,  the 
Conmiission  reiterates  points  made  in  previous 
reports.  Once  again,  it  urges  the  Secretary  to  initi- 
ate a  comprehensive  evaluation  of  PRO  quality  of 
care  review  activities.  Information  from  such  an 
evaluation  would  be  extremely  helpful  in  assessing 
the  quality  of  care  Medicare  beneficiaries  receive 
under  PPS  and  in  identifying  potential  problem 
areas  for  further  investigation 

Patient  Classification  and  Case-Mix 
Measurement 

The  Commission  continues  to  believe  that  DRGs 
are  the  most  appropriate  available  measure  of  hos- 
pital case  mix  for  PPS  In  Recommendation  13, 
ProPAC  restates  its  conclusion  that  available  data 
can  be  used  to  refine  and  improve  the  DRG  system 
In  addition,  temporary,  technology-specific  DRGs 
should  be  used  when  existing  DRGs  do  not  ade- 
quately reflect  changing  medical  technology 

In  Recommendation  14.  ProPAC  stresses  again 
the  necessity  and  feasibility  of  improving  the  Inter- 
national Classification  of  Disease  (1CD-9-CM)  cod- 
ing system  and  its  use  in  DRG  assignment  In 
particular,  the  Commission  believes  that  a  more 
structured  and  consultative  process  involving  ad- 
vice from  clinical  specialists  should  be  used  in 
adapting  1CD-9-CM  codes  to  new  diagnoses  and 
technologies. 

DRG  Classification  and  Weighting  Factoid 

The  PPS  statute  requires  the  Commission  to 

• 

consult  with  and  make  recommendations  to 
the  Secretary  with  respect  to  the  need  for  adjust- 
ments |in  classification  and  weighting  factors] 

based  on  its  evaluation  of  scientific  evi- 
dence with  respect  to  new  practices,  including 
the  use  of  new  technologies  and  treatment 
modalities. 

These  adjustments  refer  to  the  system  for 

.  .  .  classification  of  inpatient  hospital  discharges 
by  diagnosis-related  groups  and  a  methodology 


RMMter  /  Voi.  53.  Not.  loa  /  Fridftj.  May  27. 1989  /  PBop«aed  Rafes 


¥edmai  Register  /  Vol.  53,  No.  103  /  Friday.  May  27,  igsa  /  ProiMKd  Rotes 


24 


for  classifying  spedfir  kotpHUl  Asdaa^ 
these  groups. 


la 


They  also  relate  ta-  *e  asB^naeai  ok 

...  an  a^prapnnic  vcighang  £iciM-  fio  eadt 
diagnosorfHttBdi  gcmp)  which  reflects  Ac  icia- 
tive  hospital  resMnccs  ascd  with  re^ea  id  4iv 
charges  das^ikd  widBB  tkat  group  cenfaKd  le 
discharges  dasificA  mithin  other  groMps. 


Recommendations  IS  through  17 
to  improve  the  abihty  of  the  DRGs  to  reflect 
relative  resource  use  «f  hmpinliaed  MedicaK.hca- 
eficianes.  The  Commission  believes  that  the  DBG 
weights  should  be  based  on  costs,  but  it  questions 
the  accuracy  of  DRG-iewcf  csfimates  dmivd'  from 
Medicare  b^Ring  and  eosf  report  data,  fei  RlceeII^ 
mendation  IS,  Ac-  CouMmssKNH  acKises  the  Secre>- 
tary  to  implemem  eosr-ftaserf  weights  in  fiseaf  year 
1989.  At  the  same  time.  Ac  Secretary  shodtf  take 
steps  to  verify  and  imprave  the  aecoraey  of  the  eosf 
report  data  aiKf  mcfhuA  of  ad^ting  charges  fo 
estimate  costs.  I 

Recommendktiott  16  proposes  a  change  in  the 
principles  oserf  to  assign  cases  to  DRG  46§,  wfticfr 
contains  alf  cases  with  swgtcri  procedbres  ume<- 
fated  to  the  prineipal  diagnosis  The  Comiiimion 
believes  that  most  cases  shooW  be  reassigned  to 
existing  DKh  on  the  basis  of  scacondhry  diiagnosis 

Recommendatton  F7  is  concerned  with  biwn 
DRGs.  in  which  the  sickest  cases  tend  to  be 
concentrated  in  bum  hospitals  and  units.  ProPAC  is 
aware  that  the  roagfin  aMKSsed  this  fttbkm  ia. 
recent  legislation  by  increasing  outlier  payments 
for  the  bum  DRGs.  The  Commission  wifF  examine 
this  issue  further  and  will  report  its 'recommenda- 
tions to  the  Confess  and  to  the  Secretar>  as 
required  by  OBRA  1987. 


I^Qinent  fer  Ooflier  Cases 

In  Recommendation  18.  the  Commission  states 
its  belief  that  outlier  payment  policy  is  inadequate 
and  ought  to  be  sabstaatiaUy  refomed  PraPAC 
specifically  recommends  movement  to  hospital- 
specific  cosMo-«hagc.  raiifO&  for  cakulatioa  of  cost. 
outlier  payneais.  The  Caoantssion  afso  bclicues 
that  greater  emphasis  should  be  placed  on  costs 
father  than  on  length  of  stay,  as  is  now  the  case.  As 
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fat  additiflo..  PioMC  ireliescs  tfaak  cflosidciau>a 
stmM  be  giwcn  to  Avoluig  a  higher  paopoAioa  of 
total  PPS  payments  to  oadiers  ttna  cafient  law 
attows,  once  a  more  optimal  payment  strategy  is 
devetaped.  The  Coiamiasion  recoanaeafe.  pajriog 
the  maxinaraii  6  petceal  aUoHedi  oader  tte  siaMte 
in  ftKal  year  1969,  and  adjusang  p^naent  is  ttc 
future  if  the  arooont  paid  far  oatkos  Mtta  fnm 
the  amount  set  aside. 

The  CouBiasfcio*  teakzcs  Ifaae  the  Scaetary  is 
cememplating  a  reform  of  outlier  p^BKni  pefic^ 
and  that  such  reform  may  require  legislation 
Needbd  iinpnwemencs  in  tfeir  asca  raosi  be  sap- 
ported  by  thofoogh  analysis.  TIk  Sccaelary  shoMJi 
proceed  wiiktkicana^5i&as4aicklj(as.passibie  ss 
that  impraweaacais  are  am  nnaecesBanfy  diehyed 
In  this  effoeu  ProPMC  «itt  csa£er  with  aadi  anist 
the  SccretafjF  jm  ai^  way  possible. 

OTHER  ISSUES  CONSIDERED  VY 
THE  COMMISSIOIV 

The  Comaouson  addressed  scwoal  tssaes  thaL 
did  aot  lead  la  RconuncadaiMiB6  These  west  le^ 
laeed  to  new  and  changing  technologies  and  prae- 
iice  patterns,  specialty  centers  and  units,  mechani- 
cal wntilatiqfk,  multiple  aaa^  joiiu  icplaeeiBeats, 
tlBaaiholyti&  tbesa^.  adjystnifais  lo  the  laboc  and. 
nonlabor  pfioions  of  the  suadasdued  araouMfr. 
Acquired  larounc  Defkicacy  Syndcome  iAJiDS). 
and  hospital-specific  moitak^  siaiislics 

New  and  ChaBgi^  'EKchmlocMS  ani 
Practice 


la  previous  reports,  the  Cbnumssion  recooir 
mended  making  adjustments  in  DRG  assignment 
Of  payment  for  cases  involving  cardiac  pacemak- 
eiss.  penile  prostheses,  implantable  defibnllators. 
cochlear  implants,  and  magnetic  resonance  imag- 
mg.  The  Secretary  has  nade  saiae  adjusuncitts 
Kteed  to  ia^^lantabic  defitoHators.  hat  b»  oiheis 

ProPAC  KinaiBS  conviaccd  that  paysaeni  eoa&id- 
eraaons  should  net  lead  ho^ittls  to  dei^r  paiieBt.<i^ 
access  to  quality-enhancing  technologies.  The 
Commission  will  therefore  continue  to  monitor  the 


0$e  of  these  technologies  and  to  recommend  pay- 
fient  adjustsneius  where  appr(^>nate. 

I' 
Specially  Ceaters  aad  Units 

The  Commission  conducted  several  analyses 
comparing  the  average  costs  that  specialty  centers 
and  units  incur  with  the  PPS  payments  they  re- 
ceive. Designed  to  Examine  the  relationship  be- 
tween costs  and  payments  fer  a  select  group  of 
DRGs,  the  analyses  included  the  folkwmg  types  of 
specialty  centers  and  units:  bun,  cancer^  cystic 
fibrosis,  dennatolofy.  epilepsy,  hemophilia,  spin^ 
cord  injur>-.  and  trauaaa.. 

The  Conunisiion  supports  the  intent  of  the  pn>- 
vision  in  OBRA  19&7  that  temporarily  iacreascs 
outlier  payments  for  bum  DRGs.  To  develop  a 
more  adequate  loog-tcnn  solution,  ProPAC  will 
continue  its  analysis  of  bum  centers  and  units 
(Recommendation  17).  In  addition,  the  Commis- 
sion will  contimtc  its  analyses  of  cancer,  epilepsy, 
dermatology,  hemophilia,  and  trawna  centers  and 
anits. 

In  general,  the  Coiwnission  believes  that  im- 
provements in  outbei  payment  pobcy  will  amebo- 
fate  some  of  the  financial  difficulties  focing  certain 
specialty  centers.  For  instance,  the  Commission  is 
concerned  about  the  hi^  pescemage  of  outlier 
cases  treated  at  spinal  cord  injury  centers.  AI- 
dxMigh  there  were  few  Medicare  dischsges  from 
these  centers,  costs  were  substantially  higher  than 
payments.  This  difference  may  resuh  from  the 
higher  percentage  of  outher  cases  treated  at  soch 
centers. 

h  addition,  die  Commission  is  concerned  about 
the  use  of  Kfedicare  DRGs  b>'  other  payers  whose 
patient  populations  may  Affer  from  Medicare's. 
ProPAC  is  particularly  concerned  that  PPS  nuy  not 
adequately  compensate  hospitals  for  treating  pa- 
tients with  cystic  fibrosis.  Have>er,  paymem  for 
cdier  patients  in  the  same  DRGs  as  diose  with 
cystic  fibrosis  appears  appropnaic.  White  rela- 
tively few  Medicare  beneficiaries  have  cystic  fibro- 
sis, people  with  diis  disease  nu^  constitute  a  laiger 
percenuge  of  other  payers*  patient  populations,  h 
Buy  thus  be  inappropciate  fbr  odier  payers  to  use 
Medicare  DRGs.  as  currently  constructed,  for  pay- 
ment purposes.  Tlie  Cbnunission  therefore  hopes 
tfat  odier  payers  will  carefiilTy  evaluate  die  use  of 
Medicare  DRGs  for  dieir  beneficiaries. 
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The  CommissioQ  is  also  concerned  about  the 
ade()ttacy  of  p^ment  foe  dermatology  DRGs. 
PcoPAC's  preliminary  fiadiag^  indicate  that,  on 
average,  payments  were  sofostantialLy  less  dian  costs 
far  several  of  the  DRGs  and  sabgroups  within  .die 
DRGs  examined.  The  diffexcnn  was  greater  for 
hoapicals  widi  specialized  dermatology  departments 
compared  widt  odier  PPS  hospitA.  The  analysis 
also  indicates  that  in  some  DRGs  part  of  die 
dMcscace  wsiAs  from  payments  dial  were  less 
than  costs  for  bodi  intier  and  eniBer  cases.  H€f»- 
CMo;  die  Conunission  was  unable  to  determine 
exa^  whai  caused  dm  diffinncc  Therefore, 
ProMC  wiH  continue  studying  diis  issue  in  die 
year.  The  analysis  wiK  assess  die  ade- 
of  codes  and  the  current  classification  of 
deimatology  eases.  In  adtfitioR,  the  Cbmmission 
win  examine  the  effect  of  pocemial  imprtwements 
in  ouiRer  payment  policy. 

Finally,  die  Coimmssion  questions  the  appioprf- 
aieness  of  PPS  payment  for  patients  widi  hemo- 
philia The  anajyses  indicate  dut.  for  diese  pa- 
tients, some  DRGs*  costs  exceetterf  payments  Fan 
of  die  difference  between  costs  and  payments  may 
resuh  from  the  clotting  fiKtor  concentrate  required 
hy  diese  patients.  The  Cbmmissioir  will  continue 
analysis  of  this  issue  in  the  upcoming  year.  (For 
more  information  on  these  analyses  lefer  to  Tech- 
nica)  Appendix  B.) 

Mcdwiiical  Vntilation 

bi  its  April  1987  report,  the  Commission  recom- 
mended a  review  of  ICD-9-CM  coding,  rules  to 
better  identify  and  classify  patients  with  rcspira- 
totry  fulure,  many  of  whom  require  mechanical 
ventilation.  Beginning  with  fiscal  year  1988.  the 
Heahh  Care  Financing  Administration  (HCFA)  in- 
troduced a  new  diagnosis  code  (S  18.81)  for  the 
classification  of  respiratory  (kihire.  In  addition, 
HCFA  recognized  die  highet  costs  of  care  fur- 
nished patients  requiring  mechanical  ventilation  by 
aeatrng  DRGs  474  and  475.  Pitients  can  be  as- 
signed to  diese  DRGs  only  if  diey  have  a  principal 
diagnosis  in  Major  Diagnostic  Category  (MDC)  4 
and  abo  receive  a  tracheostomy  or  require  both 
endotracheal  inmbation  and  mechanical  imitation 

The  new  DRGs  relieve  die  significant  previous 
payment  inequities  for  most  cases  in  MDC  4. 
although  problems  remain  fbr  some  suigical  pa- 
tients in  MDC  4  and  for  cases  in  odier  MDCs.  The 
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Commission  is  concerned,  however,  with  the  deci- 
sion to  use  procedure  codes  rather  than  diagnostic 
codes  to  categorize  patients  with  respiratory  foil- 
ure.  ProPAC  will  continue  to  monitor  the  experi- 
ence with  the  flew  DRG  and  assess  the  appropriate- 
ness of  the  classification  and  payment  amounts. 

Multiple  Msyor  Joint  Replacements 

At  the  beginning  of  PPS,  all  patients  undergoing 
one  or  more  major  joint  replacement  or  limb  reat- 
tachment procedures  were  assigned  to  DRG  209. 
In  response  to  concerns  that  the  single  DRG  did 
not  recognize  the  significantly  higher  costs  of 
patients  undergoing  multiple  joint  procedures. 
HCFA  created  DRG  471  (Bilateral  or  Multiple 
Major  Joint  Procedures)  in  fiscal  year  1986.  Cases 
having  certain  combinations  of  major  lower  joint 
replacement  procedures  performed  within  a  single 
hospitalization  are  classified  in  this  new  DRG.  The 
payment  weight  for  cases  in  DRG  471  is  about  50 
percent  higher  than  the  weight  for  DRG  209. 


The  Commission  has  examined  the  experience 
to  date  with  DRGs  209  and  471  and  has  concluded 
that  the  new  DRG  results  in  more  appropriate 
clinical  classification  and  payment  amounts. 

Thrombolytic  Therapy  I 

Thrombolytic  therapy — using  tissue  plasmino- 
gen activator  (TPA),  streptokinase,  and  other 
thrombolytic  agents — is  indicated  for  certain  pa- 
tients with  acute  myocardial  infarction  (Ml).  While 
TPA  is  considerably  more  costly  than  other  throm- 
bolytic agents,  clinical  data  have  not  fully  identi- 
fied the  short-  and  long-term  relative  benefits  and 
risks  of  the  different  agents.  Moreover,  there  is  a 
great  deal  of  uncertainty  about  the  effect  of  alter- 
native agents  on  the  use  of  other  hospital  resources, 
such  as  cardiac  catheterization. 


The  Commission  considered  a  number  of  pay- 
ment options  to  reflect  the  increased  costs  of 
thrombolytic  therapy.  Among  them  are:  paying  for 
the  costs  of  agents  on  a  pass-through  basis,  creat- 
ing a  special  additional  payment  for  the  care  of 
patients  receiving  thrombolytic  therapy,  and  creat- 
ing one  or  more  new  temporary  DRGs. 

ProPAC  decided  to  include  the  costs  of  thrombo- 
lytic therapy  in  the  science  and  technology  compo- 
nent of  the  discretionary  adjustment  factor  (Rec- 
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ommendation  3).  The  Commission  assumes  that 
thrombolytics  will  diffuse  evenly  through  hospital 
groups,  as  myocardial  in^ux:tion  is  common  to 
many  demographically  varied  patient  groups.  Ulti- 
mately, recalibration  will  result  in  more  appropri- 
ate DRG  relative  weights  as  the  technology  dif- 
fuses. 

Adjustment  of  the  Standardized  Amounts 
for  Expensive  Device  DRGs 

In  its  April  1986  report,  the  Commission  recom- 
mended adjusting  the  portions  of  the  standardized 
amounts  attributed  to  labor  and  nonlabor  costs  for 
certain  DRGs  that  frequently  involve  the  use  of 
expensive  devices.  This  recommendation  was  based 
on  ProPAC  analysis  showing  that,  for  these  DRGs. 
payments  relative  to  costs  are  greater  for  hospitals 
in  high-wage  areas  than  for  those  in  low-wage 
areas. 

ProPAC  has  examined  the  findings  from  re- 
search funded  by  HCFA  on  this  subject.  The  Com- 
mission has  concluded  that  payment  problems  for 
most  DRGs  involving  expensive  medical  devices 
are  not  as  substantial  as  it  thought  in  early  1986. 
Therefore,  the  Commission  no  longer  recommends 
an  adjustment. 

Acquired  Immune  Deficiency  Syndrome 

The  Commissioi)  considered  a  r  umber  of  topics 
related  to  patients  with  AIDS.  Currently,  only  a 
small  number  of  AIDS  patients  are  covered  by 
Medicare.  The  number  may  increase  due  to  ad- 
vances in  therapy  or  changes  in  Medicare  disability 
or  entitlement  rules.  Information  about  inpatient 
hospital  costs  and  DRG  payments  for  Medicare 
AIDS  patients  is  sparse,  but  recent  improvements 
in  1CD-9-CM  coding  should  soon  improve  this 
situation. 

The  Commission  simulated  DRG  assignment  and 
examined  average  costs  for  AIDS  patients.  The 
analysis  suggested  that  current  DRG  assignment 
and  payment  rules  may  not  be  appropriate  for 
AIDS  cases.  The  Commission  will  monitor  changes 
in  Medicare  eligibility  of  AIDS  patients  and  ad- 
vances in  treatment  that  may  affect  the  number  of 
Medicare-eligible  patients.  ProPAC  wiU  also  exam- 
ine the  appropriateness  of  DRG  assignment  and 
payment  as  additional  information  becomes  avail- 
able. 


Preliminary  analysis  indicates  that  the  presence 
of  AIDS  patJeiMs  has  aliered  loan'ne  hospital'  infec- 
tion control  procedares  m  wsjfs  chat  increase  the 
costs  of  caring  for  aff  patieiits  in  hospitals.  The 
Commission  decided  to  inchidc  an  estimate  of  the 
Medicare  share  of  such  cosfs  in  the  science  and 
technology  portion  of  the  discretionary  adjostment 
foctor  (Recommendation  3). 

Hospital-Specific  Morfali^  Statistics 

In  December  1987,  HCFA  released  hospital- 
specific  racxtali^  dtfa.  Btkmt  doing  so,  HCFA 
asked  ProMC  to  coBuaeai.  The  ComnissiaB  re- 
sponded by  letter  and  also  apoosofcd  adAiional 
research  on  this  topic 

The  Commission  soppoils  fts.  effort  to  provide 
more  information  on  health  outcomes  through^  the 
release  of  hospital-specific  mortality  information 
Hmvever,  the  Commission  encourages  the  Secre- 
tary to  increase  efforts  to  educate  providers,  bene- 
ficiaries, and  others  concerning  appsopriale  wse  of 
the  information  ProPAC  anticipates  that  the  Secre- 
tary will  continue  to  refine  and  improve  the  meth- 
ods for  calculating  hospital-specific  monahty  sta- 
tistics and  will  examine  and  develop  other  measures 
for  evaluating  health  outcomes 

The  Commission  believes  that  mortality  statis- 
tics must  be  interpreted  carefully  and  should  serve 
as  a  screen  to  indicate  whether  additional  quality 
review  should  be  undertaken  One  of  the  major 
benefits  of  such  data  is  that  poor  mortality  expen- 
ence  may  encourage  some  hospitals  to  examine 
their  procedures  carefully  to  discover  whctiier  they 
'  have  overlooked  ways  of  improving  quality 

RECOMMENDATIONS  FOR  FISCAL 
YEAR  1989 

Updating  PPS  PSiyments 

Recommendation  1:  Amount  of  the  Update 
Factor  for  PPS  HospiUls 

For  fiscal  year  1989,  the  standardized 
amounts  should  be  updated  by  the  fellow* 
ing  factors: 

*  An  awrage  1.1  percent  rednctiwi  t»  »•<- 
fleet  lirst*year  PPS  cost  information.  This 
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reduction  entails  separate  adjustmcats  far 
urban  aed  rural  hospitals  of  t2.  and  0.4 
percent^  respectively; 

The  projected  increase  in  the  hospital 
marftef  basket  (currently  estimated  to  be 
5.1  percent); 

A  dEvreffonary  adjustnent  factor  of  1;4 
perccnfagie  points  composftd  off  the  falkwi- 
ing: 


—  A  pwitiw  aHwwwn  far  seientifir  and 
fecfanofogkal  M&mmament^  offset  by 
an  equal  negaftvr  aHowaitct  for  pro- 
ductivity improwaMBt,  wMi  no  ad- 
justment for  sa;e-«f<ar«  substitution; 
and 

—  A  positive  allowance  for  real  case-mix 
change  (currently  estimated  to  be  1.4 
percent). 

b  additfon,  the  DRG  weights  should  be 
adjusted  to  remove  any  mataat  b  the  aver- 
age DRG  weight  occurring  duriag  fiscal 
year  1988  (currently  estimated  ta  be  1.5 
percent). 

This  recommendation  reflects  the  Commis- 
sion's judgment  about  the  appropriate  in- 
crease in  the  lewl  of  PPS  pricts  for  fiscal 
year  1989.  it  assumes  fftaf  Ar  Commis- 
sion's other  concerns  regarding  the  pay- 
meat  farmnla  and  the  DRG  weigfating  fac- 
tors are  also  addressed  m  tbtt  fiscal  year 
1989  payment  rates. 

The  Commission's,  recommeadatnn  would  re- 
sult in  an  estiaiaied  3  9  perccm  maease  in  the 
average  level  of  PPS  prices  for  fiscal  year  1989 
This*  represents  an  estimated  increase  of  3  8  per- 
cent far  uibaft  ho^mals  and  4.6  percrar  for  rural 
hospitals  The  lecommendaMm  indudes  »  separate 
adjustment  for  urban  and  rural  hospitals  to  account 
for  diffeieal  cost  experiences  reflected  bj  the  first- 
year  PPS  cost  data  The  toble  below  summarizes 
the  components  of  the  Commission's  npdate  factor 
recommendation . 

The  numerical  amount  of  the  Conwnission's  up- 
date factor  recommendation  is  larfy  to  be  modi- 
fied as  more  cuireot  naarket  basket  foiccasts  and 


19656 


TMiBBllltetlater  /  Vol.  S3.  J^flu^V  ftid^V,  M^27. 19(M  /  Proposed  Rules 


Federal  Register  /Vol.  53.  No.  103  /  Friday.  May  27. 1988  /  Proposed  Rules 


19657 


UMI 


j 

additional  infonnation  regarding  changes  in  hospi- 
tal case  mix  become  available.  In  particular,  the 
Commission  is  concerned  that  current  national  hos- 
pital wage  data  and  forecasts  do  not  yet  leflect  a 
recent  trend  in  relatively  high  wage  increases  kx 
nurses. 


Current  law  requires  that  the  fiscal  year  1989 
PPS  prices  increase  by  the  market  basket  minus  2.0 
percent  ftw  hospitals  in  urban  areas  with  a  popula- 
tion of  I  million  or  more,  market  basket  minus  2.5 
percent  for  other  urban  hospitals,  and  market  bas- 
ket minus  1.5  percent  for  rural  hospitals.  These 
updates  average  to  about  3.0  percent  based  on  the 
current  market  basket  forecast  of  5.1  percent. 
Adoption  of  the  Commission's  update  recommen- 
dation would  thus  require  legislative  action. 


The  rationale  for  the  Cmnmission's  proposed 
update  fcctor  is  presented  in  Recommendations  2 
through  4  and  accompanying  discussions.  In  addi- 
tion. Technical  Appendix  A  contains  background 
information  and  analysis  on  issues  related  to  the 
update  of  PPS  paynaents. 

The  Commission's  reconunended  3.9  percent 
update  Actor  will  lead  to  a  larger  increase  in  the 
average  payment  per  case  between  fiscal  years 
1988  and  1989.  The  update  factor  is  applied  to  the 
standardized  amounts  in  place  at  the  end  of  fiscal 
year  1988.  Because  these  amounts  do  not  take 
effect  until  April  198&— halfway  through  the  Fed- 
eral fiscal  year— the  average  fiscal  year  1988  pay- 
ment will  be  lower  than  end-of-the-year  rates  The 
Conunission's  recommendation  assumes  that  the 


Estintated  IncrMM  In  PPS  Price*  For  Rscal  Year  1989 
Under  CommlMlon  Recommend«tlon«« 


Adjuslnwn  to  l«va<  of  itandarda*d  amounts 
Urban 
Rural 
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FY88  Updata  Factor  I 

FVaa  niartiat  ba*a(  loracasl 
Corraction  for  FYSe  toracast  anw  , 

Componanls  o(  diacralionary  adjusttnant  factor 
Sciantilic  and  tachnological  advanoamanl 
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Raai  caaa  rrtu  change  in  rY88 
ORG  caaa  rrta  Index 
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Eatonalad  total  change  in  caaa-mix  index  tor  FY88 
PRG  waighis  adjustad  after  racaibralion) 


Subtotal:  Update  and  caae  mix  ad|u»bnant 
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Congress  intended  that  the  end-of-year  rates  should , 
be  used  as  the  base  for  applying  the  update  fector. 

In  its  deliberations,  the  Commission  reviewed 
sample  Medicare  cost  report  data  for  the  first  three 
yeari  of  PPS.  These  preliminary  data  show  in- 
creases in  Medicare  operating  cost  per  case  of 
aK^ut  10  percent  annually  during  the  second  and 
third  years  of  PPS.  The  increase  is  roughly  6 
percentage  points  higher  than  inflation  in  the  hos- 
piia!  market  basket.  American  Hospital  Associa- 
tion data  suggest  that  this  rate  of  increase  has 
continued.  This  trend  is  partly  related  to  the  sub- 
viantial  decline  in  Medicare  admissions  during  die 
earl\  years  of  PPS.  But  maiioet  basket  inflation  and 
volume  decline  do  not  explain  the  cost  increase 
entirel). 

Revenue  increases  matched  the  10  percent  figure 
in  the  second  year  of  PPS,  but  fell  to  about  3 
percent  in  the  third  year.  Consequently,  the  overall 
PPS  operating  maigin  fell  from  about  14  percent 
dunng  the  first  two  years  of  PPS  to  about  8  percent 
in  the  third  year.  Margins  have  probably  continued 
10  decline  since  then.  Although  this  information 
Hd\  i-^ot  used  to  develop  a  specific  component  of 
the  ipdate  factor,  it  provided  a  context  for  the 
Commission's  deliberations  on  the  ^propriate  level 
of  PPS  payments.  Trends  in  hospital  costs,  reve- 
nucN.  and  operating  margins  will  be  examined  in 
Pri>PAC"s  June  1988  report  to  the  Congress,  Medi- 
tare  Prospective  Payment  and  the  American  Health 
Curt-  System. 

Recommendation  2:  Adjustment  to  the  Level 
•f  the  Standardized  Amounts 

The  update  factor  for  fiscal  years  1989  and 
1990  should  include  an  adjustment  to  lower 
the  standardized  amounts  an  awrage  of  1.1 
percent  each  year.  The  urban  standardized 
amount  should  be  reduced  by  1.2  percent, 
and  the  rural  amount  hy  0.4  percent.  The 
adjustments  are  based  on  the  Conunission*s 
judgment  of  how  infonnation  on  average 
Medicare  costs  per  case  from  the  first  year 
ef  PPS  should  be  incorporated  into  the 
■pdate  bctor. 

This  recommendation  reflects  a  judgment  made 
*^  the  Commission  in  1987  that  the  update  factor 
»hi«uld  iiKlude  a  reduction  to  the  standardized 
•nuunis.  At  that  time.  ProPAC  also  recommended 
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phasing  in  the  reduction  over  a  three-year  period, 
beginning  in  fiscal  year  1988.  The  Commission 
continues  to  believe  the  reduction  is  appropriate. 
Due  to  recent  congressional  action,  however,  this 
year's  recommendation  modifies  the  amount  of  the 
adjustment  for  the  remaining  two  years  of  the 
phase-in  period. 

The  Commission's  original  recommendation 
stenuned  from  a  review  of  data  from  the  first  year 
of  PPS.  ProPAC  recalculated  the  standardized 
amounts  by  replacing  updated  1981  costs  per  case 
with  first-year  PPS  costs  per  case.  The  newly 
recalculated  amounts  were,  on  average.  12.3  per- 
cent lower.  13.0  percent  for  urban  hospitals  and 
7.6  percent  for  rural  hospitals. 

« 

In  developing  its  1987  recoirunendation  for  a 
negative  adjustment  to  the  standardized  amounts. 
the  Commission  considered  several  factors.  First, 
part  of  the  differential  represents  the  costs  of 
preadmission  or  post-discharge  services  thai  for- 
meriy  were  provided  during  the  inpatient  stay  but 
now  are  delivered  at  other  sites.  Inasmuch  as  the 
costs  of  these  services  are  covered  elsewhere  in  the 
Medicare  program,  ProPAC  thinks  that  this  part  of 
the  differential  should  be  removed  from  the  pay- 
ment rates  rather  than  shared  with  the  hospital 
industry.  Moreover,  errors  in  projecting  costs  and 
changes  in  hospital  accounting  practices  nuy  ac- 
count for  part  of  the  differential. 

The  treatment  of  productivity  gains  was  the 
second  factor  considered  by  the  Commission.  As 
with  its  previous  update  recommendations,  ProPAC 
maintained  that  the  portion  of  the  differential  at- 
tributed to  productivity  gains  should  be  shared 
between  the  hospital  industry  and  the  Medicare 
program.  Finally,  the  Commission  considered  the 
ejtent  to  which  relatively  low  update  factors  in 
fiscal  years  1986  and  1987  already  accounted  for 
part  of  Medicare's  share  of  the  cost  differential. 
After  considering  these  factors,  the  Commission 
recommended  that  5.4  percent  of  the  12  percent 
cost  differential  be  removed  over  a  three-year 
period. 

The  Commission's  April  1987  recommendation 
advised  that  the  5.4  p<yrcent  average  reduction  be 
applied  in  three  1.8  percent  annual  increments  in 
fiscal  years  1988  through  1990.  Although  this 
year's   recommendation   upholds   the   original 


ProPAC  believes  that  in  legislating  the  updates 
for  fiscal  year  1988,  the  Congress  implicitly  ad- 
justed for  more  than  one-third  of  the  Commission's 
recommended  reduction.  That  Congress  set  the 
update  factor  substantially  bekw  the  market  basket 
partly  reflects  its  response  to  first-year  PPS  cost 
data.  This  year's  modification  of  the  balance  of  the 
adjustment  simply  mcorporates  another  year  of 
relatively  low  i^ales. 
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reduction,  it  revises  the  level  of  the  adjustment  for  RcceumendatfaMi  3:  AHowutt fMr  Sdcatlfic 

fiscal  years  1989  and  1990  by  taking  into  account  and  Tcchnotoekai  Ad^mctBienTaad 

the  update  factor  hospitals  received  for  fiscal  year  Productivity  Improfvemcnt  Goals,  and 

1988-  i  Sile-oM:are  SttbsUtutioa 

For  fiscal  year  1989,  the  net  alkmaiice  for 
sdentifk  and  Icchnoiogical  advancement, 
productivity  improvancirt,  and  sites>f<are 
Mbstitutioa  in  the  discretionary  adtjnslnwnt 
Cactor  should  be  zero. 

The  discretionary  at^tment  &ctor  is  the  quan- 
titative expression  of  the  Commission's  judgment 
regvding  the  late  at  which  the  Medicare  standard- 
ized amounts  should  increase  or  decrease  beyond 
inflation  in  the  hospital  market  basket.  It  incorpo- 
rates particular  considerations  outlined  in  the  stat- 
ute establishing  PPS.  This  adjustment  also  takes 
into  consideration  other  factors  that  ProPAC  deter- 
mines are  importait.  Together  with  the  market 
basket  inflation  fiKlor,  the  conection  for  market 
basket  forecast  error,  and  the  at^stment  to  the 
standardized  amounts,  the  £A¥  opdates  the  pay- 
raent  rates  from  fiscal  year  1988  to  fiscal  year 
1989. 

In  coostructmg  die  DAF,  the  Commission  con- 
sidered four  specific  foctors:  (1)  scientific  and 
technological  advanceroem,  (2)  hospital  productiv- 
ity improvement,  (3>  sitc-of-care  substitution,  and 
(4)  real  case-mix  change.  Each  £K:tor  became  a 
component  in  the  Commission's  overall  DAF 
judgment. 

The  Commission  did  not  attempt  lo  quantify 
each  component  precisely.  The  data  led  the  Com- 
mission to  conclude  that  the  reasonable  ranges  of 
the  positive  scientific  and  technological  advance- 
ment adjustment  and  the  negative  productivity  ira- 
prcMement  adjustment  are  roughly  equal.  ProPAC 
set  these  adjustments  at  0.5  percent,  recognizing 
that  other  levels  could  also  be  supported.  The 
Gammission  further  decided  that  the  evidence  sup- 
porting the  negative  site  substitution  allowance  had 
diminished  substantially. 

Based  on  these  considerations,  the  Commission 
arrived  at  a  judgment  that  the  net  of  the  first  three 
components  should  be  zero.  ProPAC  concluded 
that  any  additional  expenditures  for  quality- 
enhancing,  cost-increasing  technologies  and  prac- 
tice pattern  changes  should  be  balanced  by 
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This  modification  is  computed  as  follows.  The 
average  1.4  percent  difference  between  the  Com- 
mission's recommended  total  update  factor  for  fis- 
cal year  1988  (2.3  percent)  and  the  approximate 
average  update  hospitals  actually  will  have  received 
(0.9  percent)  is  applied  lo  the  balance  of  the 
Commission's  adjustment.  Thus,  the  remaining 
average  adjustment  for  fiscal  years  1989  and  1990 
is  2.2  percem:  the  ^3.6  percent  die  Commission 
anticipated  in  its  original  recommendation  less  1 .4 
percent.  The  2.2  percent  figure  averages  a  remain- 
ing adjustment  of  2.4  percent  for  urban  ho^itals 
and  0.8  percent  for  niral  hospitals.  The  Commis- 
sion believes  these  amounts  should  be  phased  in 
over  two  years.  Thus,  the  recommended  average 
reduction  for  fiscal  year  1989  is  1.1  percent:  1.2 
percent  for  urban  hospitals  and  0.4  percent  for 
rtiral  hospitals. 


The  disparate  effects  that  recommendations  like 
this  have  across  hospitals  continue  to  concern  the 
Commission.  An  across-the-board  adjustment  nuiy 
have  a  detrimental  effect  on  some  hospitals,  while 
others  could  absorb  a  larger  reduction.  Distribu- 
tional concerns  have  become  even  more  important 
as  operating  margins. are  billing  for  all  hospitals. 
The  Commission  will  continue  to  recommend  im- 
provements in  the  PPS  payment  formula  and  exam- 
ine other  factors  that  might  cause  financial  difficul- 
ties for  particular  types  of  hospitals. 
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reductions  in  resource  use  associated  with  produc- 
tivity gains  and  shifts  in  the  site  of  care  to  non- 
inpatient  settings. 

When  the  recommended  increase  for  real  case- 
mix  change  is  added  into  the  DAF.  the  total  fiscal 
year  1989  DAF  recommendation  represents  a  1.4 
percent  increase  to  the  standardized  amounts.  Con- 
sistent with  its  treatment  of  quality  and  long-term 
cost-effectiveness  in  previous  recommendations, 
the  Commission  considered  these  factors  when  it 
set  the  level  of  the  DAF  and  examined  each  of  the 
DAF  components. 

The  individual  adjustments  for  scientific  and 
technological  advancement,  hospital  productivity, 
and  site-of-care  substitution  are  discussed  below. 
The  adjustment  for  real  case-mix  change  is  ad- 
dressed in  Recommendation  4. 

Scientific  and  Technological  Advancement — 

The  scientific  and  technological  advancement  al- 
lowance is  a  future-oriented  policy  target.  It  pro- 
vides additional  funds  for  the  hospitals  to  improve 
services  by  adopting  quality-enhancing,  cost- 
increasirtg  health  care  advances. 

As  stated  in  previous  reports,  the  Commission 
believes  tha(  advances  resulting  in  greater  hospital 
efficiency  do  not  reqiiire  a  special  allovvance  since 
they  should  lower  hospital  costs.  The  effects  of 
cost-decreasing  technologies  are  considered  im- 
plicity  in  the  productivity  target. 

The  policy  target  must  ultimately  be  based  on 
judgment  since  it  is  impossible  to  enumerate  all 
the  technologies  that  mce  this  definition  and  to 
define  their  costs  precisely.  In  order  to  develop  a 
more  informed  judgment,  however,  the  Commis- 
sion examines  a  representative  set  of  important 
new  technologies  and  scientific  developments. 

Based  on  this  examination,  the  Commission 
estimates  that  the  standardized  amounts  would  need 
to  be  increased  by  0.3  percent.  This  estimate 
includes  the  effects  of  substituting  new  for  existing 
technologies.  The  Commission's  recommendation, 
iKMiever,  is  for  a  0.5  percent  increase  to  include 
technologies  and  changes  in  practice  patterns  not 
considered  in  its  study.  In  the  Commission's  judg- 
■nent,  this  amount  represents  only  one  point  in  a 
reasonable  range  for  this  component. 
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The  Commission's  recommendation  presumes 
that,  during  fiscal  year  1989,  hospiuls  will  be  able 
to  finance  part  of  their  expenditures  for  new  tech- 
nologies from  productivity  gains.  It  further  pre- 
sumes that  Medicare  capital  payments  will  be  suf- 
ficient to  accommodate  capital  expenses  associated 
with  the  implementation  of  cost-effective  new  tech- 
nologies and  treatments.  Finally,  the  allcMvance  for 
real  case-mix  change  finances  part  of  the  expense 
associated  with  cost-increasing,  patient-related 
practice  pattern  changes. 

Hospital  Productivity — ^The  productivity  allow- 
ance in  the  DAF  is  a  future-oriented  taiget.  The 
Conunission  believes  it  is  appropriate  to  expect 
hospitals  to  achieve  nKxlest  productivity  gains  dur- 
ing the  coming  year. 

The  Commission  adopted  the  position  that  it  is 
both  desirable  and  appropriate  to  translate  produc- 
tivity gains  into  price  reductions.  Such  price  reduc- 
tions should  be  shared  by  the  Medicare  program, 
the  Medicare  beneficiaries,  and  the  hospital  indus- 
try. The  Commission  also  determined  that  the 
Medicare  program  should  not  subsidize  decreases 
in  productivity. 

The  Commission's  recommendation  includes  a 
minus  O.S  percent  productivity  allowance  in  the 
fiscal  1989  update  factor  for  PPS  hospitals.  This 
allowance  is  associated  with  a  taiget  productivity 
gain  of  1.0  percent,  since  the  Commission's  ap- 
proach is  to  share  the  productivity  gains  roughly 
equally  with  the  hospital  industry. 

SiteH>f-Care  Substitution — This  DAF  allcKvance 
reflects  the  decrease  in  average  inpatient  costs  per 
case  associated  with  reductions  in  inpatient  re- 
sources used  to  care  for  patients  admitted  to  the 
hospital.  Resource  reductions  result  from  the  pro- 
•  vision  of  non-inpatient  services  to  patients  who 
formerly  received  such  services  during  the  inpa- 
tient stay.  The  Commission  believes  that  the  Medi- 
care program  and  the  Medicare  beneficiary  may  be 
overpaying  for  these  services  since  the  cost  base 
used  lo  calculate  DRG  payment  rates  includes  the 
costs  of  services  that  are  now  being  provided  in 
other  settings. 

The  allowance  is  not  meant  to  reflect  how  the 
diversion  of  entire  admissions  to  other  settings 
affects  average   Medicare  costs  per  case.   The 
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impact  of  this  type  of  shift  is  considered  under  the 
real  case-mix  change  adjustment. 

The  Commission  reconmiends  no  offset  to  the 
standardized  amounts  to  accommodate  site-of-care 
substitution  in  the  fiscal  year  1989  update  factor. 
The  lack  of  an  adjustment  reflects  the  Commis- 
sion's belief  that  the  potential  ibr  site-of-care  sub- 
stitution has  diminished  substantially  over  time. 

Given  the  increases  in  both  case-mix  adjusted 
length  of  stay  and  intensity,  the  Commission  be- 
lieves that  the  potemial  for  a  further  site  substitu- 
tion will  largely  disappear  by  fiscal  year  1989 
unless  technology  or  the  Medicare  benefit  structure 
undeigo  a  major  change.  For  example,  if  nursing- 
home  supply  and  benefits  expand  significantly, 
patients  may  be  discharged  earlier  to  these  settings. 
It  is  difficult,  hwwever.  to  project  the  likelihood  of 
these  changes  in  fiscal  year  1989.  If  new  evidence 
indicates  cominued  or  renewed  site-of-care  substi- 
tution, the  Commission  will  fector  this  information 
back  into  its  DAF  recommendation.  (Px)r  back- 
ground information  sttpporting  this  reconunenda- 
tion,  see  Technical  Appendix  A.) 


Recommendation  4:  Adjustments  for  Case>Mix 
Change 


For  fiscal  year  1989,  the  update  of  PPS 
standardized  amounts  should  be  adjusted 
for  case-mix  change  m  the  following  man- 


ner: 


•  A  positive  allowance  fai  the  DAF  of  OJ 
percent  for  within-DRG  case-complexity 
change; 


•  A  positi^  aUowance  in  the  DAF  of  0.9 
percent  for  across-DRG  patient-distribu- 
tional change;  and 


•  An  across-the-board  reduction  in  the 
DRG  weights  for  increases  in  the  case- 
mix  index  during  fiscal  year  1988,  cur- 
rently estimated  to  be  1.5  percent. 

The  Commission  believes  that  prospective  pay- 
ments to  hospitals  should  reflect  real  case-mix 
changes  associated  with  increases  in  resources  used 
by  patients.  Increases  in  payments  should  not  sys- 
tematically result  from  upcoding.  however,  which 


is  associated  with  improved  medical  record  coding 
practices  but  not  with  increased  patient  resource 
use. 

The  Connmission  separates  case-mix  change  into 
tfiree  components.  Within-DRG  case-complexity 
change  does  not  affect  hospital  payments,  but  it 
does  reflect  increases  in  patient-care  resources.  By 
contrast,  across-DRG  change  in  the  distribution  of 
patients  affects  both  payments  and  resource  use. 
Both  components  constitute  real  case-mix  change. 
Changes  in  case  mix  resulting  from  upcoding, 
however,  increase  payments  even  though  they  do 
not  reflect  increased  patient  resource  use. 

The  hospital  case-mix  index  (CMI)  measures  the 
distribution  of  cases  across  DRCs.  In  patient  bill- 
ing data,  which  is  used  to  compute  the  CMI, 
across-DRG  patient-distributional  change  and 
change  due  to  upcoding  are  indistinguishable. 
Thus,  differentiating  real  case-mix  change  from 
upcoding  in  the  CMI  is  an  extremely  important  but 
difficult  empirical  problem. 

The  Commission's  recommendation  incorporates 
three  adjustments.  These  are  needed  to  allow  pay- 
ments to  increase  due  to  real  case-mix  change  and 
to  remove  the  effects  of  upcoding  from  the  pay- 
ment base.  ProPAC  includes  an  allowance  for  both 
components  of  real  case-mix  change  as  part  of  its 
discretionary  adjustment  foctor.  To  account  for 
upcoding,  the  Commission  recommends  offsetting 
all  expected  change  in  the  case-mix  index  by  an 
appropriate  percentage  reduction  in  the  DRG 
weights.  The  c(Nitbined  effect  of  the  allowances 
and  the  reckiction  is  to  allow  paymeius  to  increase 
only  for  real  case-mix  change. 

Case-mix  index  change  in  fiscal  year  1988  is 
estimated  to  be  I.S  percent.  Of  this  amount.  0.9 
percent  is  attributable  to  changes  in  the  distribution 
of  patients  across  DRGs  and  0.6  percent  to 
upcoding.  The  Commission  thus  assunws  that 
three-fifths  of  the  total  CMI  increase  is  real.  This 
assumption  is  consistent  with  past  estimates  that 
the  proportion  of  real  case-mix  change  increases  as 
the  total  CMI  change  declines. 

In  the  early  years  of  PPS,  the  CMI  increase 
attributable  to  upcoding  was  estimated  to  be  quite 
large.  The  medical  record  data  used  to  calculate 
the  original   CMls  contained   inaccurately  and 
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incompletely  coded  information.  Hospitals  have 
improved  their  coding  practices  since  the  implef- 
mentatiQn  of  PPS.  In  addition,  hospitals  now  have 
the  incentive  to  assign  codes  legitimately  that  will 
yield  the  greatest  payment.  Both  of  these  practices 
shift  patients  into  higher-weighted  DRGs,  thus  rais-* 
ing  CMls.  The  Commissioo  believes,  however,  that 
opportunities  for  ho^itals  to  change  their  coding 
practices  are  declining.  Changes  in  coding  rtiles 
and  DRG  assignment  strategies  will  continue  to 
make  upcoding  possible,  although  at  a  slower  rate 
than  in  the  early  years  of  PPS. 

I 
Across-DRG  changes  in  patient  distributions  re- 
flect'increases  in  the  resources  used  in  patient 
care.  New  technologies  may  encourage  more  ag- 
gressive and  resource-intensive  treatments,  like 
lithotripsy,  that  sometimes  result  in  patients  bemg 
placed  in  higher-weighted  DRGs.  Substituting  out- 
patient treatments  for  inpatient  stays  is  another 
source  of  this  type  of  case-mix  change.  Such  shifts 
reduce  the  frequency  of  cases  in  the  lower-weighted 
DRGs  relative  to  the  higher-weighted  DRGs,  caus- 
ing increases  in  the  CMI.  This  is  likely  to  diminish 
as  the  opportunities  far  outpatient  shifts  subside. 

The  Conunission  used  data  from  the  Commis- 
sion on  Professional  and  Hospital  Activities 
(CPHA)  to  estimate  a  long-term  trend  of  within- 
DRG  case-complexity  increases  for  the  elderiy. 
Based  on  this  trend,  within-DRG  case-complexity 
change  was  estimated  to  increase  average  costs  per 
case  by  0.7  percent  in  1986.  One  indicator  of 
increases  in  this  component  of  real  case-mix 
change— declining  admission  rates — is  less  impor- 
tant now  th»  ia  the  early  years  of  PPS.  Stabilized 
admission  rates  inditate  that  cases  that  would  have 
been  assigned  to  low-weighted  DRGs  have  already 
been  shifted  to  ou^tieat  settings.  The  estimate 
based  on  the  long-term  trend,  therefore,  was  re- 
duced to  0.5  percent  in  1987. 

i 

The  Commission  uses  data  from  HCFA  on  case- 
mix  index  change  as  the  basis  for  the  across-the- 
board  reduction  in  the  DRG  weights.  Because  die 
estimate  for  CMI  change  in  fiscal  year  1988  is  not 
yet  available,  the  Commission  is  basing  its  1988 
figure  on  the  final  estimate  of  change  during  fiscal 
year  1987.  Thus,  the  reduction  and  allowances  are 
preliminary  and  m^  be  modified  when  more  car- 
tent  data  are  available.  The  Commission  will  re- 
port any  modifications  in  the  case-mix  change 
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recommendation  during  the  rulemaking  period  prior 
to  the  esublishment  of  the  fiscal  year  1989  pay- 
ment rates. 

Recommendation  5:  Update  lador  for  F^^-fadfd 
Hospitals  and  DisUnct-Piart  Units 

For  fiscal  year  1989,  a  target  rate-of- 
increase  foctor,  separate  from  ^e  PPS  up- 
date bctor,  should  be  used  to  update  pay- 
ment rates  for  the  group  of  psychiatric, 
rehabilitation,  and  long-term  care  hospitals 
and  hospital  distinct-part  units  excluded 
from  PPS.  The  target  rate-of-increase  be- 
tor  should  reflect  the  projected  increase  in 
the  hospital  market  basket  for  these  hospi- 
tals, corrected  for  forecast  error.  The  net 
allowance  for  scientific  and  technological 
advancement  and  productivity  should  be 
zero,  consistent  with  the  targets  established 
for  PPS  hospiUls. 

For  fiscal  year  1989,  the  target  rate-of- 
increase  fiictor  for  children's  hospitals  and 
distinct-part  units  should  reflect  the  pro- 
jected Increase  in  the  hospital  market  bas- 
ket for  PPS  hospitals,  corrected  for  forecast 
error.  The  net  allowance  for  scientific  and 
technological  advancement  and  productiv- 
ity should  be  zero. 

Besides  inflation  and  the  correction  for  market 
basket  forecast  error,  the  Commission's  update  fac- 
tor lecommendation  for  excluded  facilities  includes 
two  allowances:  one  for  sciemific  and  technologi- 
cal advancement,  and  another  for  productivity  im- 
prowement.  The  Coimnission  did  not  attempt  to 
quantify  each  allowance  precisely.  Instead,  it  deter- 
mined that  the  net  of  the  individual  DAF  allov^- 
ances  should  be  zero. 

Based  on  currently  projected  market  basket  in- 
flation rates,  ProPAC  estimates  that  this  recom- 
mendation results  in  a  5.2  percent  taiget  rate-of- 
increase  for  psychiatric,  rehabilitation,  and  long- 
term  care  facilities.  For  children's  hospitals,  the 
target  rate-of-increase  is  5.1  percent.  These  esti- 
mates are  subject  to  revision  as  more  current 
forecasts  of  inflation  become  available. 

The  Commission's  approach  to  developing  the 
update  factor  for  excluded  hospitals  is  discussed  in 
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the  folIoKving  sections.  Its  recommendations  for 
excluded  facilities  are  sununarized  in  the  table 
following  this  discussion. 

Excluded  Hospitals— The  PPS  statute  created 
two  broad  classes  of  hospitals:  those  that  are  paid 
on  the  basis  of  DRGs  and  those  that  are  not. 
Excluded  hospitals — psychiatric,  rehabilitation, 
children's,  and  long-term  care  hospitals  (hospitals 
with  unusually  long  average  lengths  of  stay>— 
continue  under  cost-reimbursement  rules,  which 
limit  increases  in  reimbursement  per  discharge. 
Both  the  PPS  standardized  amounts  and  the  reim- 
bursement limits  for  excluded  facilities  are  to  be 
updated  each  year. 


The  types  of  patients  seen  and  the  treatments 
Aey  receive  vary  significantly  between  PPS  and 
excluded  facilities.  In  this  report,  the  Commission 
adopts  the  same  approach  used  in  its  previous 
update  recommendations  for  excluded  facilities! 
That  is.  it  recommends  that  separate  update  factors 
be  developed  for  children's  hospitals  and  for  the 
group  of  psychiatric,  rehabilitation,  and  long-term 
care  facilities  excluded  from  PPS. 

Market  Basket — As  in  previous  reports,  the 
Commission  recommends  using  the  PPS  market 
basket  inflation  factor  for  children's  facilities.  It 
recommends  calculating  a  separate  inflation  factor 
for  the  group  of  rehabilitation,  psychiatric,  and 
k)ng-term  care  facilities.  The  labor  share  of  ex- 
penses in  the  latter  group  of  excluded  facilities  is 
substantially  higher  than  in  PPS  hospitals.  Chil- 
dren's hospitals,  however,  have  been  shown  to  have 
a  mix  of  labor  and  nonlabor  expenses  similar  to 
PPS  hospiuls.  The  differences  in  the  use  of  labor 
and  nonlabor  resources  have  substantially  affected 


calculations  of  the  hospital  market  basket  inflation 
bctor  in  certain  years. 

The  current  forecasts  of  the  fiscal  year  1989 
market  basket  increase  for  PPS  and  excluded  fecili- 
ties  are  extremely  close:  5.1  percent  and  5.2  per- 
cent, respectively.  This  nu^  not  be  the  case  in  the 
future.  It  is  ifnportant  to  continue  to  calculate 
separate  market  basket  inflation  factors  so  that 
future  differences  in  inflationary  pressures  can  be 
detected  and  appropriately  reflected  in  the  target 
rate-of-increase  factor.  In  addition,  calculation  of 
the  individual  inflation  foctors  should  be  refined  to 
account  for  differences  in  the  skill  mix  of  employ- 
ees in  PPS  and  excluded  facilities. 

Scientific  and  Technological  Admnccment— 

The  scientific  and  technological  advancement  al- 
lowance is  a  future-oriented  policy  target.  It  re- 
flects the  Commission's  judgment  of  the  financial 
requirements  for  hospitals  to  implement  cost- 
increasing  but  qualify-enhancing  technologies  used 
to  treat  Medicare  inpatients. 

In  developing  this  allowance,  the  Commission 
applied  the  same  approach  as  that  used  for  PPS 
hospitals.  It  attempted  to  estimate  the  potential 
effect  of  newly  introduced  devices  or  treatments  on 
Medicare  costs  by  examining  a  select  group  of 
technologies. 

Analyses  led  the  Commission  to  conclude  that  it 
is  reasonable  to  incorporate  the  PPS  allowance  for 
scientific  and  technological  advancement  in  the 
update  fiactor  for  excluded  focilities.  Until  more 
specific  measures  of  case-mix  change  are  devel- 
oped, ProPAC  believes  the  scientific  and  techno- 
logical advancement  allowance  should  accomme- 
date  treatment  modality  changes  in  response  to 
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changing  case  mix  Therefore,  the  Commission  set 
the  allowance  slightly  higher  than  if  it  had  been 
based  solely  on  the  emeigence  of  new  technologies. 

Productivity — The  productivity  allowance  is  a 
future-oriented  taiget  that  reflects  potential  changes 
in  both  efficiency  and  productivity  resulting  from 
implementation  of  constrained  target  rate-of-in- 
crease limits. 

Wide  annual  fluctuations  in  the  excluded  hcWi- 
ties'  admissions  and  limitations  in  the  available 
data  restrict  any  decisive  conclusions  concerning 
productivity  trends.  Given  this  uncertainty,  the 
Commission  determined  that  the  productivity  taiget 
for  both  excluded  and  PPS  hospitals  should  be 
equally  stringent. 

Case-Mix  and  Site^f-Care  Substitution  Ad- 
justments— The  Commission  reaffirms  its  previ- 
ous reconunendation  that  no  adjustments  should  be 
made  for  case-mix  change,  real  or  otherwise,  in 
the  taiget  rate-of-increase  for  excluded  focilities. 
Excluded  bcilities  are  not  paid  on  a  DRG  basis, 
and  coding  change  does  not  influence  their  pay- 
ments. Therefore,  any  PPS  adjustment  for  coding 
chaiuee  is  inappropriate  for  these  hospitals. 

On  the  ottier  hand,  excluded  hospitals  may  be 
experiencing  increases  in  the  medical  care  needs  of 
patients  due  to  earlier  transfer  of  sicker  patients 
from  PPS  hospitals.  Suitable  data  for  estimating 
the  degree  of  case-mix  change  in  excluded  facili- 
ties are  unav^lable.  however.  The  Commission  has 
attempted  to  account  for  some  of  this  case-mix 
change  in  the  scientific  and  technological  advance- 
mem  allowance.  (For  background  information  sup- 
porting this  recommendation,  see  Technical  Ap- 
pendix A.) 

Recommeadatiaa  6:  TEmdy  and  Accurate  Medi- 
care Cost  Data 

Availability  af  rcfiaUe  and  timely  data  b  a 
critical  priority  tar  dedsioB  makimg.  While 
signiScauil  improienKnts  ha«e  been  aiade 
in  Medicare  cost  data  timeliness,  the  Coib- 
■lissiM  b  coMcmed  about  the  ^afity  of 
.  these  data  for  ase  in  policy  dmlspment. 
Thercfcre,  the  SccreUry  should  coiBider 
impromncots  to  the  daU  to  better  reflect 
the  casts  af  treating  Medicare  beneficiaries 
and  la  eawre  coaqwrability  of  data  o«er 
time. 
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Accurate  and  timely  cost  data  are  essential  to 
the  development  of  informed  PPS  p^ment  policy. 
These  data  are  used  by  the  Conunissioo  in  deter- 
mining the  update  factor  recommendation,  assess- 
ing the  impact  of  PPS,  and  in  other  analytical 
activities.  Furthermore,  cost  report  data  are  widely 
used  by  HCFA  and  other  oigaaizaiions  for  both 
PPS  and  non-PPS  analytic  purposes. 

Concerns  about  timely  and  accurate  cost  data 
have  arisen  often  in  the  Commission's  delibera- 
tions. In  its  April  1987  report,  ibe  Commission 
recommended  diat  the  Secretary  routinely  collect 
"early  returns"  Medicare  cost  report  data  from  a 
subset  of  hospitals  with  accounting  years  begin- 
ning during  the  first  four  months  of  the  Federal 
fiscal  year.  The  Commission  is  pleased  that  the 
timeliness  of  cost  report  data  has  improved  signifi- 
cantly since  last  year.  In  1987,  ProPAC!  received  an 
eariy  returns  sample  from  the  third  year  of  PPS. 
Additional  ProPAC  analysis  indicates  that  this  ap- 
proach is  feasible  and  desirable  for  obtaining  more 
timely  data  "for  hospitals  excluded  from  PPS.  (See 
Technical  Appendix  A.) 

Although  data  have  become  available  more 
quickly,  the  Commission  hopes  that  the  Secretary 
will  explore  additional  methods  to  further  improve 
the  timeliness  of  cost  report  data.  ProPAC  also 
advises  careful  consideration  of  future  changes  to 
the  cost  report.  Such  chaises  codd  potentially 
delay  the  availability  of  data  and  inhibit  the  compa- 
rability of  data  across  years.  If  changes  to  the  cost 
report  are  necessary,  any  resulting  delays  or  com- 
parability problems  should  be  minimized. 

The  Commission  is  concerned  about  the  accu- 
racy of  Medicare  cost  report  data  for  makmg 
policy  decisions  and  assessing  the  impact  of  PPS 
on  hq^pitals.  Whether  these  data  adequately  reflect 
the  costs  associated  with  urating  Medicare  benefi- 
ciaries should  be  carefully  examined.  The  extent 
of  changes  in  cost  reporting  practices  and  the 
potential  effect  of  these  changes  on  cost  measure- 
naent  should  be  emphasized.  ProPAC  has  com- 
pleted an  initial  study  of  cost  report  data  accuracy 
and  plans  to  undertake  additional  work  in  this  area. 
(See  Chapter  3  and  Technical  Appendix  A.)  The 
Commission  welcomes  the  opportunity  to  work 
with  the  Secretary  to  assess  cost  report  data  quality 
and  identify  areas  for  in^ovement. 


oem^onanl. 
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Hcf*/  more  than  ever,  policy  makers  require  reli- 
able, timely,  and  consistent  data  to  understand 
changes  in  hospital  costs  under  PPS.  The  Commis- 
sion recognizes  that  collecting  and  verifying  these 
^ta  can  be  costly  for  both  hospitals  and  the 
Medicare  program.  Furthermore,  the  costs  associ- 
ated with  changing  the  Medicare  Cost  Report 
(MCR)  can  be  significant.  Thus,  funding  must  be 
sufficient  to  promote  the  development  and  mainte- 
nance of  high-quality  data.  The  Commission  be- 
lieves, hoMwer,  that  investments  in  cost  data  should 
be  undertaken  only  if  the  benefits  in  improved 
timeliness  and  accuracy  outweigh  the  added  ex- 
pense. 

Adjustments  to  the  PPS  Pio'ment  Formula 

Recommendation  7:  Capital  Institutional  Neu- 
trality 

The  Secretary  should  provide  supplemental 
ps^nKnts  to  hospitals  for  inpatient-related 
capital  costs  incurred  at  other  bcilities. 
Such  supplemental  payments  should  con- 
tinue until  capital  is  incorporated  into  the 
PPS  payment  rate. 


The  Congress  has  delayed  implementation  of 
pro^>ective  payment  for  capital  until  fiscal  year 
1992.  Capiul  costs  thus  will  continue  to  be  paid 
on  a  reduced-cost  basis  while  operating  costs  are 
paid  prospectively  on  a  fixed-price  basis.  This  dual 
payment  system  introduces  distorted  incentives  for 
hospital  investment  behavior.  Until  capital  pay- 
ments are  incorporated  into  PPS,  hospitals  will 
continue  having  incentives  that  inappropriately  sub- 
stitute capiul  for  labor  and  other  operating  costs. 
These  incentives  remain  even  though  capital  pay- 
ments are  reduced  belcw  full  capital  costs. 


Under  this  dual  payment  system,  capital  pay- 
ments are  not  neutral  as  to  site  of  service  delivery. 
Medicare  does  not  pay  the  capital-related  costs  of 
services  that  a  hospital  purchases  from  other  insti- 
tutions for  its  inpatients.  If  the  hospital  provides 
those  services  in-house,  however,  it  is  reimbursed 
for  Medicare's  share  of  the  associated  capital  costs. 
Thus,  Medicare  provides  hospital  managers  with 
an  incentive  to  develop  the  capacity  to  provide  all 
services  in-house.  The  Commission,  therefore,  re- 
affirms its  recommendation  for  an  institutional  neu- 
trality adjustment  to  reduce  the  effect  of  these 
incentives. 


The  1981  data  used  to  develop  the  standardized 
amounts  incorpcHated  payments  to  outside  facili- 
ties that  had  provided  services  to  Medicare  inpa- 
tients. These  payments  did  not  distinguish  between 
operating  and  capiul  costs.  The  standardized 
amounts,  therefore,  reflect  an  estimate  of  the  full 
costs  of  those  purchased  services. 

There  have  been  several  changes  in  the  delivery 
of  health  care  services,  however,  since  the  stan- 
dardized amounts  were  developed.  The  introduc- 
tion of  new  capiul-intensive  technologies  and 
procedures  and  increased  use  of  free-standing  di- 
agnostic and  therapeutic,  centers  have  increased 
hospiuls'  opportunities  to  purchase  services  for 
inpatients.  The  capital  costs  of  the  new  purchased 
services  are  not  reflected  in  the  standardized 
amounts.  The  institutional  neutrality  adjustment, 
therefore,  is  needed  to  account  for  these  costs. 

The  institutional  neutrality  adjustment  should 
incorporate  the'  legislated  reductions  to  capital  pass- 
through  payments.  This  would  equalize  the  incen- 
tives to  offer  a  service  in-house  or  to  purchase  it 
from  another  provider.  (Technical  Appendix  A  pro- 
vides additional  information  on  how  the  institu- 
tional neutrality  adjustment  might  be  implemented.) 

The  Commission  continues  to  be  concerned 
about  the  distorted  investment  incentives  intro- 
duced by  the  dual  capiul-qjerating  cost  payment 
mechanisms.  ProPAC  believes  Medicare  capiul 
p^ment  policy  should  not  prc^'ide  hospiuls  with 
incentives  to  fevor  investing  in  capiul  instead  of 
labor  or  other  operating  inputs.  ProPAC  is  investi- 
gating trends  in  capiul  and  total  expenditures  and 
will  present  this  information  in  Medicare  Prospec- 
tive Payment  and  the  American  Health  Care  System. 

Recommendation  8:  Indirect  Teaching  and  Dis* 
|M-oportionate  Share  Adjustments 

The  indirect  costs  of  teaching  and  the 
costs  of  serving  a  disproportionate  share  of 
low-income  patients  should  be  recognized 
through  the  use  of  data-based  adjustments 
to  hospital  PPS  payments.  These  adjust- 
ments should  be  reestimated  annually  us- 
faig  the  most  recent  cost  data  available.  The 
Secretary  should  support  further  research 
efforts  to  improve  measurement  of  the 
sources  of  hospital  cost  variation.  Resuhs 


of  this  research  could  be  employed  to  im- 
prove the  overall  structure  of  PPS  pay- 
ments. 

Under  PPS,  hospital  payments  are  based  on  na- 
tional and  regional  average  urban  and  rural  rates. 
Payments  are  subsequently  adjusted  to  account  for 
hospital  cost  variation  due  to  area  wage  rates,  the 
costs  of  outlier  cases,  the  costs  of  teaching  hospi- 
uls, and  the  costs  of  serving  a  disproportionate 
share  of  low-income  cases.  As  questions  regarding 
the  equity  of  PPS  payments  become  increasingly 
important,  the  Commission  intends  to  devote  even 
greater  attention  to  this  vital  policy  area.  In  this 
recommendation,  the  Commission  addresses  the 
indirect  teaching  and  disproportionate  share  adjust- 
ments. 

Pot  fiscal  years  19S4  and  1985,  teaching  hospi- 
tals received  an  1 1 .59  percent  per  case  add-on  to 
their  PPS  payments  lor  every  0. 1  percenuge  point 
in  the  hospital's  ratio  of  interns  and  residents  per 
bed.  Beginning  during  fiscal  year  1986  and  contin- 
uing into  fiscal  years  1987  and  1988,  the  adjust- 
ment was  lowered  to  8.1  percent.  The  adjustment 
has  been  lowered  again,  to  7.7  percent,  beginning 
in  fiscal  year  1989.  Further  changes  in  the  indirect 
teaching  adjustment  are  being  discussed  in  the 
Congress  and  the  executive  branch.  The  Commis- 
sion will  examine  these  potential  changes  and 
conduct  related  analyses  during  the  coming  year. 

During  fiscal  year  1986,  the  disproportionate 
share  payment  adjustment  was  added  to  PPS.  Dis- 
proportionate share  is  defined  as  the  sum  of  (I )  the 
percenuge  of  Medicare  hospiul  patient  days  attrib- 
uted to  Medicare  beneficiaries  entitled  to  Supple- 
mental Security  Income  (SSI),  and  (2)  the  per- 
cenuge of  total  hospital  days  attributed  to  Medic- 
aid recipients.  The  formulas  used  to  calculate  the 
adjustment  vary  by  urban  or  rural  location  and  bed 
size. 

The  Commission's  recommendation  addresses 
four  major  issues  related  to  these  adjustments:  the 
use  of  a  dau-based  estimate  for  calculating  the 
adjustments,  the  need  for  reestimating  the  adjust- 
ments on  a  periodic  basis,  the  need  to  maintain 
these  payment  adjustments  as  long  as  the  data 
support  their  continuation,  and  the  need  for  further 
research  to  improve  the  equitable  distribution  of 
hospital  payments. 
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Data-based  Estimates — The  indirect  teaching 
and  the  disproportionate  share  adjustments  were 
derived  from  different  forms  of  regression  analysis. 
Regression  analysis  was  used  to  calculate  estimates 
of  how  much  hospital  cost  variation,  measured  by 
Medicare  operating  costs  per  case,  could  be  attrib- 
uted to  different  factors.  These  factors  included 
area  wage  rates,  case  mix,  urban  or  rural  location, 
the  indirect  effects  of  teaching,  and  a  dispropor- 
tionate share  of  low-income  patients. 

The  Commission  generally  supports  the  current 
analytic  approach  to  derive  estimates  for  the  indi- 
rect teaching  and  the  disproportionate  share  adjust- 
ments. The  approach,  although  admittedly  not  per- 
fect, appears  consistent  with  current  policy  goals. 
This  view  was  supported  by  a  technical  advisory 
panel,  convened  by  ProR\C  staff  to  review  the 
technical  aspects  of  the  analysis  used  to  derive  the 
adjustments  and  their  policy  implications.  ProPAC 
will  undertake  further  analysis  of  the  adjustments, 
using  alternative  approaches  to  estimate  the  effects 
of  teaching  and  service  to  low-income  patients  on 
Medicare  costs  per  case. 

More  importantly,  the  Commission  stresses  the 
need  to  base  the  indirect  teaching  and  the  dispro- 
portionate share  adjustments  on  estimates  derived 
from  dau  analysis.  As  PPS  moves  to  national 
rates,  sources  of  cost  variation  are  recognized  to  a 
lesser  degree  in  hospital  payments.  Equity  of  pay- 
ments, therefore,  is  dependent  on  the  use  of  data- 
based  estimates  to  adjust  payments. 

Further,  the  Commission  urges  that  special  at- 
tention be  given  to  hospitals  focing  the  laigest 
share  of  the  cost  burden  from  both  the  indirect 
costs  associated  with  teaching  and  a  disproportion- 
ate share  of  low-income  patients.  As  part  of  its 
future  analysis,  ProPAC  will  identify  the  effects  of 
laige. teaching  programs  and  a  disproportionately 
high  share  of  low-income  patients  on  cost  variation 
for  these  hospitals. 

Reestimating  Adjustments — As  cost  patterns  of 
hospiuls  continue  to  change,  and  as  other  aspects 
of  the  payment  system  are  revised,  reviewing  the 
estimates  used  for  the  indicel|t  teaching  and  dispro- 
portionate share  adjustments  becomes  essential. 
The  Commission  believes  that  the  adjustments 
should  be  reestimated  annually,  using  the  most 
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recent  cost  data  available.  Revised  estimates  could 
be  used  as  a  basis  for  changing  the  amount  or  form 
of  the  adjustments.  | 

In  addition,  the  Commissfon  maintains  that  the 
indirect  teaching  and  disproportionate  share  adjust- 
ments should  be  retained  in  the  payment  system,  as 
long  as  data  analysis  indicate  they  are  appropriate. 
In  particular,  the  Commission  is  concerned  that  the 
disproportionate  share  adjustment  is  scheduled  to 
expire  in  1990. 


Further  Research  Efforts— Iht  Commission  rec- 
ognizes that  the  estimates  for  both  adjustments 
serve  as  proxies  for  factors  associated  with  hospital 
cost  variation — for  example,  severity  of  illness — 
for  which  adequate  measures  do  not  yet  exist.  The 
Commission  is  concerned  about  identifying  other 
factors  that  affect  variation  in  cost  per  case. 

1 

In  addition  to  the  unintended  proxy  effects  of 
the  indirect  teaching  estimate,  the  Conunission  is 
concen>ed  in  general  with  how  well  the  teaching 
and  disproportionate  share  estimates  measure  cost 
variation.  The  Commission  strongly  uiges  the  Sec- 
retary to  support  research  on  the  sources  of  hospi- 
*  tal  cost  variation.  Significant  research  effort  needs 
to  be  devoted  to  identifying  factors  affecting  cost 
variation  among  hospitals  and  improving  methods 
to  measure  how  these  factors  affect  costs.  Assess- 
ing the  adequacy  of  the  intern  to  bed  ratio  as  a 
measure  of  teaching  effort,  along  with  other  factors 
identified  in  the  literature,  is  also  strongly  encour- 
aged. I 

As  part  of  its  future  analytic  agenda,  the  Com- 
mission will  critically  review  the  overall  approach 
and  amounts  used  to  adjust  payments.  The  rela- 
ticmships  between  the  current  adjustments— for  ex- 
ample, the  relationship  between  outlier  payments 
and  the  indirect  teaching  adjustment — need  to  be 
examined  to  ensure  an  equitable  payment  system. 

Recommendation  9:  Labor  Market  Area  Defini- 
tions 


The  Commission  continues  to  believe  that 
tlie  current  hospital  labor  marlict  area  def- 
initions are  seriously  flawed.  These  defini- 
tions can  be  improved  substantially  with 
currently  avaihd>le  data.  Tbereibre,  the  Sec> 
retary  should  adopt  the  foUowing  defini- 
tions of  hospital  labor  market  areas: 


•  For  ur^an  areas,  the  Secretary  should 
modify  the  current  MetropoKtan  Statisti- 
cal Areas  (MSAs)  to  distfaiguish  between 
central  and  outlying  areas.  The  central 
area  should  be  defined  using  urbanized 
areas  as  designated  by  the  Census  Bu- 
reau. 

•  For  rural  areas,  the  Secretary  shouM  dis- 
tinguish between  urbaniied  rural  coun- 
ties and  other  rural  counties  within  each 
state.  Urbanized  rural  counties  shouM  be 
defined  as  counties  with  a  dty  or  town 
having  a  population  of  25,M0  or  greater. 

The  implementation  of  improved  defini- 
tions should  not  result  in  any  change  in 
aggregate  hospital  payments.  Furthermore, 
these  definitions  should  not  aCTect  the  as- 
signment of  hospitals  to  urban  or  rural 
areas  for'  purposes  of  determining  stan- 
dardized amounts. 

The  Commission  has  had  a  long-term  conimit- 
ment  to  this  issue  and  has  studied  it  extensively. 
The  Conunission  has  made  recommendations  call- 
ing for  improvements  in  labor  market  area  defini- 
tions in  each  of  its  annual  reports  to  the  Secretary 
since  April  1985.  Furthermore.  ProPAC  conducted 
its  own  major  study,  which  led  to  specific  recom- 
mendations for  improvements  in  its  April  1987 
report  to  the  Secretary. 

The  Secretary  rejected  the  Commission's  pro- 
posal last  year,  stating  that  additional  study  and 
analysis  were  necessary  to  evahiate  alternative  op- 
tions to  redefine  labor  market  areas  and  to  deter- 
mine their  impact.  In  1986,  Congress  enacted 
legislation  requiring  the  Secretary  to  report  on 
methods  for  improving  hospital  labor  market  areas 
by  May  1987.  The  legislation  also  required  the 
Secretary  to  collaborate  with  ProPAC  on  this  re- 
port. The  results  of  ProPAC's  study  have  been 
shared  with  HCFA  staff. 

The  Commission  continues  to  believe  that  im- 
prcMements  are  necessary  to  increase  the  equity  of 
hospital  payments.  ProR^C  -also  believes  that  its 
proposal  represents  the  best  available  means  for 
improving  labor  market  area  definitions. 


In  urban  areas,  the  greatest  improvement  can  be 
achieved  by  dividing  MSAs  into  urbanized  and 
non-urbanized  areas.  Hospitals  within  urbanized 
areas,  on  average,  have  wages  almost  16  percent 
higher  than  hospitals  in  non-urbanized  areas. 

In  rural  areas,  the  greatest  imprcMennent  can  be 
achieved  by  dividing  rural  counties  within  each 
state  into  urbanized  and  other  counties.  The  aver- 
age hospital  wage  within  urbanized  rural  counties 
is  about  8.5  percent  higher  than  the  average  wage 
within  non-urbanized  counties. 

If  implemented,  the  Commission's  reconunen- 
dation  would  increase  the  number  of  labor  market 
areas  from  365  to  527.  The  Conunission  believes 
that  the  improved  equity  of  hospital  payments  is 
well  worth  the  additional  effort  needed  to  make 
hospitals  familiar  with  these  new  geographic 
boundaries. 

ProPAC's  proposal  identified  labor  market  area 
definitions  that  (Mxxluced  the  greatest  percentage 
differetK:e  in  average  hospital  vrages.  The  Commis- 
sion's study  showed  that  these  wage  differences 
remained  even  after  adjusting  for  skill-mix  differ- 
ences between  areas.  ProPAC  considered  a  number 
of  other  factors  in  developing  its  recommendation, 
including  the  amount  of  variation  explained  by  the 
new  definitions,  the  total  number  of  new  labor 
maiiet  areas,  and  the  financial  impact  on  individ- 
ual hospitals.  A  complete'  discussion  of  these  fac- 
tors was  presented  in  Technical  Appendix  A  of 
ProR^C's  April  1987 'report 

The  Commission  believes  that  the  effect  of  these 
new  definitions  on  other  PPS  payment  adjustments 
should  be  examined,  and  urges  the  Secretary  to 
conduct  such  an  analysis.  ProPAC  considered  the 
financial  impact  of  its  proposal  on  individual 
hospitals.  This  analysis,  published  in  Technical 
Appendix  A  of  its  April  1987  repoft,  focused  on 
changes  in  the  wage  irKlex  values  of  individual 
hospitals  rather  than  the  overall  effect  of  new  labor 
maiiet  areas  on  the  distribution  of  PPS  payments. 

The  Secretary  conducted  an  analysis  showing 
that  ProPAC's  reconunendation  would  help  hospi- 
tals aheady  doing  well  under  PPS.  The  Commis- 
sion believes,  however,  that  the  Secretary  should 
address  the  issue  of  fmancially  troubled  hospitals 
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directly  as  a  separate  issue,  not  indirectly  by  delv- 
ing improvements  in  labor  maiicet  area  defmitions. 

There  is  ample  evidence  that  current  labor  nuu'- 
ket  areas  are  pooriy  defined.  ProPAC  has  called 
attention  to  this  issue  in  its  annual  reports  for  three 
years,  but  the  Secretary  has  chosen  to  postpone  or 
to  minimize  the  significance  of  the  problem.  The 
Commission  believes  this  fundamental  flaw  in  the 
original  design  of  PPS  should  be  corrected  as  soon 
as  possible. 

Recommendation  10:  Evaluation  of  Sole  Com- 
munity Hospital  Policies 

Using  the  most  recent  data  available,  the 
Secretary  should  immediately  initiate  an 
evaluation  of  the  adequacy  of  current  Sole 
Community  Hospital  policies  for  protecting 
isolated  rural  hospitals.  Based  on  this  eval- 
uation, the  Secretary  should  develop  poli- 
cies to  ensure  that  PPS  payment  policy 
does  not  jeopardize  Medicare  beneficiaries* 
access  to  inpatient  hospital  care  in  isolated 
rural  areas. 

The  SCH  adjustment  was  established  under  Sec- 
tion 223  of  the  1972  Social  Security  Amendments 
and  thus  predates  PPS  Concern  for  beneficiary 
access  underlies  continuation  by  the  Congress  of 
the  SCH  exception  under  PPS  Hospitals  that  be- 
come insolvent  cannot  continue  to  provide  care  to 
Medicare  beneficiaries  or  anyone  else  In  isolated 
areas  with  single  hospital  providers,  hospital  clo- 
sure would  likely  force  area  residents  to  travel  long 
distances  to  receive  care.  While  such  travel  might 
not  be  unduly  burdensome  for  the  general  popula- 
tion, it  could  create  a  significant  barrier  to  care  for 
Medicare  beneficiaries.  Moreover,  it  could  result  in 
higher  costs  for  both  the  Medicare  prQgram  and  the 
beneficiaries. 

Current  legislation  grants  the  Secretary  the  au- 
thority to  provide  designated  Sole  Community  Hos- 
pitals with  three  basic  protections  against  financial 
insolvency.  First,  payment  is  based  on  a  combina- 
tion of  75  percent  hospital-specific  and  25  percent 
regional  average  rates.  Second,  SCHs  are  exempt 
from  coital  pigment  cuts.  Third,  SCH  payment  is 
adjusted  for  a  decline  irr  discharges  of  more  than  5 
percent  over  the  preceding  cost  period,  if  the 
decline  is  due  to  factors  beyond  the  hospital's 
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control.  OBRA  1987  expands  the  latter  provision 
to  allow  hospitals  that  qualify  as  SCHs  to  apply  for 

the  volume  adjustment,  whether  the  hospital  is 
actually  an  SCH-designated  hospital  or  not. 

In  both  its  April  1986  and  April  1987  reports, 
the  Commission  expressed  concern  that  the  current 
SCH  provisions  might  inadequately  protect  iso- 
lated rural  hospitals  and  the  beneficiaries  they 
serve.  Since  these  reports  were  issued,  the  Com- 
mission has  become  convinced  that  current  PPS 
payment  policies  require  reevaluation  based  on  the 
most  recent  financial  data  available. 

Medicare  cost  report  data  for  a  sample  of  SCHs 
suggest  that  even  with  the  presumable  protections 
afforded  by  SCH  status.  25  percent  of  these  hospi- 
tals incurred  PPS  deficits  during  the  fu^i  two  years 
of  PPS.  By  the  third  year,  more  than  50  percent  of 
the  SCHs  incurred  PPS  deficits.  In  that  year, 
one-quarter  of  the  SCHs  incurred  PPS  deficits 
greater  than  13  percent,  and  one-tenth  of  the  SCHs 
incurred  PPS  deficits  of  37  percent  or  more. 

These  deficits  occurred  despite  attempts  to  con- 
tain the  rate  of  increase  in  hospital  costs.  In  fact, 
preliminary  Medicare  cost  report  data  suggest  that 
SCHs  achieved  significant  cost  reductions  during 
Ae  first  three  years  of  PPS.  During  this  period, 
these  hospitals  reduced  their  aggregate  operating 
costs  by  0.4  percent  per  year.  A  7.6  percent 
reduction  in  discharges,  however,  resulted  in  a  7  7 
percent  average  annual  increase  in  SCH  cost  per 
case.  Nevertheless,  the  increases  for  this  group 
were  less  than  for  any  other  group  studied  except 
major  teaching  hospitals. 

! 

It  has  been  suggested  that  the  shift  to  discharge 
weighted  standardized  amounts  will  improve  the 
financial  status  of  rural  hospiuls.  For  SCHs,  how- 
ever, discharge  weighting  will  have  a  relatively 
small  impact,  since  only  the  25  percent  Federal 
p^ment  portion  of  the  rate  would  be  affected. 

Based  on  this  information,  the  Commission  has 
concluded  that  a  comprehensive  evaluation  should 
be  made  of  the  protections  afforded  isolated  rural 
hospitals  under  current  PPS  policies.  The  evalua- 
tion should  address  why  some  hpspit^s  appear  to 
fere  poorly  under  current  policies  while  others 
appear  to  flourish.  For  example,  while  one-tenth 
of  the  SCHs  incurred  PPS  deficits  of  37  percent  or 


more,  another  oneneiNh  incurred  PPS  profits  of  1$ 
percent  or  higher  during  the  third  year  of  PPS.  As 
will  be  discussed  further  in  Recommendatioa  It.  ii 
is  important  to  expand  this  evaluation  to  inchide  all 
isolated  hospitals,  not  just  those  cwrendy  desit- 
naied  as  SCHs.  ^ 

In  ProPAC's  opinion,  any  alternative  policies  de- 
veloped should  pnwide  protections  for  finaacidK 
vulnerable  hospitals  that  serVie  isolated  popab 
lions.  The  policies,  however,  do  not  have  to  reflect 
a  return  to  cost-based  reimbursement.  FbUcies 
based  on  prospective  rolling  average  base  payrorats 
with  annual  updates,  periodic  rebasing  to  adjust  for 
volume  declines  up  to  a  ttueshold,  and  other  aher- 
natives  should  be  explored. 

The  Commission  will  continue  to  evaluate  this 
issue  in  an  effort  to  assist  the  Secretary  in  the 
development  of  more  appropriate  policies  for 
isolated  rural  hospitals.  Efforts  will  focus  on  de- 
scribing hospitals  that  gain  or  lose  financially  un- 
der current  policies  and  relating  hospital  fuiancial 
position  to  SCH  sutus. 

Recommendation  1 1 :  Clarirication  of  Sdc  Cob* 
Bunity  Hospital  Designation  Criteria 

Before  fiscal  year  1989  begins,  the  Sccr^ 
tary  should  issue  guidelines  for  intcrpretiiv 
the  criteria  used  fay  HCFA  regional  allkcs 
to  designate  Sole  Community  Hospitak. 
The  guidelines  should  be  structured  to  pn> 
Tide  greater  uniformity  in  the  standaidi 
nwd  to  designate  SCHs.  The  Secretary 
should  also  assess  whether  the  criteria 
themselves  can  be  improved  to  belter  defiac 
sole  hospital  proniders  of  care  to  isobtd 
populations. 

HCFA  has  specified  that  to  qualify  as  a  SCH 
under  PPS.  a  hospital  must  meet  one  of  die  foilcw- 
ing  conditions: 

•  It  must  be  located  more  than  50  miles  from 
the  nearest  similar  hospiul. 

•  It  must  be  located  between  25  and  50  miles 
fixNn  the  nearest  similar  hospital  and  meet  ooe 
of  the  followmg  criteria: 

—  It  must  be  the  exchisive  provider  to  at  leafl 
75  percent  of  the  service  population,  or  to 


M  least  75  percent  ef  the  Medicare  benefi- 
ciaries in  its  aiea,.  or 

. 

—  It  must  hav«  fewer  than  SO  beds;  foither, 
the  Peer  Review  Organization  or  intermedi- 
ary must  certify  that  it  feiled  to  meet  the 
exclusive  provider  criterion  because  spe- 
cialty services  vuere  unavailable,  forcing 
beneficiaries  lo  seek,  cace  outside  the  area, 
or 

—  It  must  be  isolated  from  the  nearest  sinailar 
hospital  for  at  least  one  month  per  year  due 
to  local  topography  or  severe  weather 
conditions. 

*  It  must  be  located  between  IS  and  25  miles 
from  the  nearest  similar  hospital  and  be  iso- 
lated for  at  least  one  moath  per  year  due  to 
local  topoffapby  oc  severe  >weaither  conditions. 

As  of  June  1987,  361  hospitaU  were  designated 
SCHs.  There  ace  a  few  mban  SCHs;  most  are 
small,  rural  fecilitics. 

Not  all  isolated  rani  hospitals  that  quahfy  for 
SCH  status  i^ly  far  it.  Some  fnid  the  advanoges 
of  sti^ing  on  national  PPS  p^meitt  nles  outweigh 
those  of  SCH  status.  In  addition,  some  hospitals 
have  given  up  ibeir  desigaatiop,  behcriag  ihi^  are 
financially  dwaJwmiigBdty the  SON  pafTmcnt for- 
mula of  75  pesccm  hoqpital-specific  anid  25  percent 
regional  rates. 

Consequent^,  while  the  number  of  hospitals 
designated  as  SCHs  is  known,  the  precise  number 
of  ho^itals  that  would  otherwise  qualify  for  such 
status  is  unkiKwn.  Kforeover,  die  criteria  them- 
selves may  be  so  restrictivr  as  to  exchide  hospitals 
diat  are  the  sole  source  of  care  for  a  substantial 
portion  of  the  population  in  eertaitt  lural  areas. 

In  Recommendation  10,  the  Commission  cite<f 
its  concern  that  ctirienf  PPS  payment  policies  inad- 
equately protect  isolated  rural  bospitafs  against 
financial  insolvency.  In  desigm'ng  better  protec- 
tions, it  is  important  to  ensure  that  the  SCH 
designation  criteria  reasonably  define  the  hospitals 
saving  isolated  populiations.  At  the  very  least,  the 
hospitals  eligible  for  SCH  designation  on  the  basis 
o{  current  criteria  should  be  identified.  Such  infbr- 
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nation  is  essential  to  evaluate  the  impact  of  alter- 
ing current  SCH.  payment  policies  to  better  protect 
inpatient  hospital  access  fbr  Medicare  bencficiacies 
living  in  isolated  areas. 

During  the  past  yeac,  PtoSPC  contracted  to  study 
the  adequacy  of  current  SCH  criteria  for  identify- 
ing isolated  rural  hospitals.  The  study  ««t»i»p*y«f  f^, 
identify  all  rural  hospitals  eligible  for  SCH  desig- 
nation, whether  they  are  actually  ri^«igna^f^  or 
not.  The  study  also  simulated  the  impact  of  alter- 
ing the  criteria. 

Study  results  suggest  a  mismatch  between  the  set 
of  hospitals  that  would  meet  current  criteria  and 
those  that  are  cuneatly  designated.  If  the  criteria 
were  ^iplied  using  nationally  consistent  standards, 
211  rural  ho^tals  would  be  eligible  for  SCH 
designation  within  the  continental  United  States. 
This  is  significantly  less  than  the  af^noximately 
308  rural  ho^itals  currently  designated  as  SCHs. 
MoreoMer,  119  SCH-eligible  hospitals  are  not  cur- 
rently designated. 

in  part,  the  discrepancy  may  be  attributable  to 
die  luge  number  of  rural  SCHs  tfuit  were  grand- 
fethered  into  the  system  (233).  These  hospitals 
were  designated  as  SCHs  by  regional  HCFA  of- 
fices at  a  time  when  explicit  criteria  were  not 
promulgated. 

Another  source  of  the  discrepancy  is  the  lack  of 
uniform,  measurable  standaxls  for  implementing 
the  current  criteria.  Fot  example,  the  number  of 
SCH-eGgible  hospitals  is  highly  sensitive  to  the 
definition  of  a  mariaet  area.  The  more  narrowly 
defined  the  market  area,  the  hi^er  the  probability 
a  hospital  can  achieve  a  dominant  madcet  share.  A 
small  change  in  the  hospital  market  area  definition 
could  qualify  literally  a  hundred  or  more  additional 
fiKilities. 

Measurable  standards  do  not  exist  for  defining 
focal  market  aieas.  The  PPS  regulations  clearly 
imficate  a  75  percent  market  share  standard  far 
hospitals  between  25  and  50  miles  from  the  nearest 
hospital.  What  is  left  unclear,  however,  is  the 
definition  of  the  locat  market  area.  Most  regional 
offices  use  state  phmning  areas  to  specify  hospital 
market  or  service  areas.  These  areas  do  not  con- 
form to  any  miifbrm  definition  across  regions  or 
states. 
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Moreover,  except  for  hospitals  with  fewer  than 
50  beds,  the  market  share  criterion  makes  no 
allowance  for  patients  requiring  specialty  services 
unavailable  in  the  area.  Even  if  this  exception  were 
expanded,  the  dearth  of  areawide.  service-specific 
patient  origin  data  would  severely  limit  implemen- 
tation of  the  exception  in  many  parts  of  the  coun- 
try. It  may  be  administratively  simpler  to  slightly 
lower  the  market  share  criterion  for  small  rural 
hospitals  (i.e.,  those  below  a  given  bed  size  thresh- 
old) than  to  anempt  to  incorporate  complex  adjust- 
ments for  specialty  service  out-of-area  use. 

Finally,  the  study  suggests  the  potential  benefits 
of  giving  hospitals  the  option  to  demonstrate  geo- 
gr^hic  isolation  based  on  travel-time  rather  than 
distance.  Under  the  current  distance  criterion,  ap- 
proximately 236  hospitals  would  not  be  considered 
isolated  even  though  the  nearest  hospital  was  more 
than  40  minutes  away  by  automobile.  These  hospi- 
tals would  not  be  eligible  for  SCH  status  unless 
they  met  other  criteria  related  to  market  share, 
severe  weather,  or  local  topography. 

Based  on  its  analyses,  the  Commission  has  con- 
cluded that  the  guidelines  for  interpreting  the  SCH 
designation  criteria  need  to  be  strengthened.  More- 
over, the  criteria  themselves  require  a  careful  re- 
evaluation,  if  the  goal  of  the  SCH  provisions  is  to 
ensure  that  Medicare  policies  do  not  jeopardize 
beneficiary  access  to  inpatient  hospital  services, 
the  Commission  believes  that  the  SCH  designation 
criteria  should  reasonably  define  the  hospitals  serv- 
ing isolated  populations.  Potential  changes  that 
deserve  particular  attention  include  relaxing  the  75 
percent  market  share  criterion,  and  providing  the 
option  for  hospitals  to  demonstrate  isolation  based 
on  travel-time  instead  of  distance.  (For  more  in- 
formation on  this  recommendation,  see  Technical 
Appendix  A.) 

Quality  of  Care 

Recommendation  12:  Evaluation  of  PRO  Review 
and  Quality  of  Care 


The  Secretary  should  review  and  synthesize 
the  findings  of  Peer  Review  Organizations 
over  the  past  four  years.  A  major,  compre- 
hensi^  evaluation  of  PROs  and  their  im> 
pact  on  quality  of  care  should  follow.  The 
evaluation  should  focus  on  issues  of  access 
to  and  use  of  services,  patterns  of  denials. 


and  instances  of  poor  quality  care.  Issues 
related  to  expenditure  control  and  efficient 
administration  of  PRO  contract  require* 
ments  should  be  secondary  to  broader  qual* 
ity  of  care  evaluative  goals.  The  assessment 
should  evaluate  and  compare  criteria  used 
to  make  Judgments  about  when  care  is 
appropriate.  Finally,  this  major  study 
should  assist  the  Secretary  in  developing 
and  implementing  mechanisms  for  expanded 
PRO  review  of  episodes  of  care  that  are 
patient>oriented  rather  than  institution- 
oriented. 

In  making  this  recommendation,  the  Commis- 
sion reiterates  points  made  in  previous  reports,  in 
1986,  ProPAC  urged  that  PROs  undertake  expanded 
review  into  episodes  of  care.  In  1987,  th^  Com- 
mission called  for  a  major  evaluation  of  the  find- 
ings of  PROs  and  their  impact  on  quality  of  care. 
Responding  to  the  1987  recommendation,  the 
Secretary  repeatedly  mentioned  administrative  re- 
view techniques  as  a  method  of  PRO  evaluation. 
This  ongoing  contract  monitoring  and  review  was 
not  the  focus  of  ProPAC's  concern.  Instead,  the 
recommended  major  evaluation  should  be  in  addi- 
tion to  the  administrative  program  oversight  fre- 
quently cited  by  the  Secretary. 

PROs  have  been  in  place  for  four  years.  The 
cumulative  experience  of  all  PROs  in  their  review 
of  the  process  and  quality  of  care  received  by 
Medicare  beneficiaries  is  unique  and  extremely 
valuable.  This  experience  needs  to  be  synthesized, 
analyzed,  and  evaluated.  The  results  of  this  syn- 
thesis and  evaluation  should  be  made  public. 

Two  ProPAC  studies  undertaken  this  year  have 
indicated  a  need  to  review  carefully  the  criteria 
PROs  use  to  determine  the  necessity  and  appropri- 
ateness of  acute  medical  services.  In  research  on 
'transitional  and  subacute  care,  the  need  for  more 
uniformity  in  using  and  applying  criteria  to  dis- 
charge decisions  was  documented.  Similarly,  a 
study  of  preadmission  review  identified  problems 
with  the  definition  and  application  of  criteria  for 
patient  admissions  to  the  hospital. 

Thus,  the  Commission  believes  the  Secretary's 
evaluation  should  review  the  development,  use. 
and  application  of  criteria  related  to  medical  neces- 
sity and  appropriateness.  The  evaluation  should 


verify  the  su^ad>ifity  of  alt  existing  criteria  for 
purposes  of  mnficaf  necessity  and  appropri^eiiess 
review.  The  Secretary  shoald  then  protide  advice 
about  the  strengths  tad  weaknesses  of  existing 
criteria  to  PROs  and  other  utilization  review 
oiganizations. 

The  conceptaat  basis  of  PRO  review  should  be 
considered  in  detail.  Early  PRO  activity  was  ap- 
propriately focused  on  expenditare  and  achniuistra- 
tive  controls.  A  matnvii^  and  evolving  PRO  pro- 
gram should  fixos  more  am  outcomes  of  cse  as 
well  as  access  to  and  use  of  services.  The  spectrum 
of  review  should  be  widened  to  consider  preadmis- 
sion activities,  the  process  of  acute  care,  and 
post-acute  care  needs  and  services.  The  appropri- 
ate  mux  of  reviews  in  aU  diese  areas  stnold  be 
examined,  along  witb  die  number  of  reviews  and 
the  types  of  tools  needed  to  identify  quality  of  care 
problems. 

The  refinements  identified  in  the  major  evalua- 
tion should  move  the  PRO  program  toward  more 
extensive  review  of  the  appropriateness  of  medical 
care.  Inappropriate  and  unnecessary  care  is  not 
high-quality  care.  The  developmem  of  more  so- 
phisticated teclmiqpe&  to  idendfy  inappropriate  care 
should  thos  be  a  major  prionty  for  Federal  research, 
and  analysis.  The  knowledge  and  experience  of 
PROs  shouki  be  lacd  iit  these  activitks. 


Ritient  Classiiicatian  and  Case>Mix 
Measurement 

Reconunendation  I3r  bnprovements  to  Case^ix 
Measurement 

The  Commission  continues  to  believe  that 
the  DRG  system  is  the  best  available  mea- 
sure  of  hospttal  case  mix  for  the  Medicare 
PPS.  The  Secr^ary  should  continue,  how- 
ever, to  refine  the  DRGs  to  improve  the 
equity  of  hospital  pqrments  and  update  the 
DRGs  to  account  for  changing  technology. 
The  Secretary  should  Ibcus  on  generic  im- 
provements through  the  use  of  patient  data 
currently  a«iilable  from  the  discharge  ab- 
stract. The  Secretary  shauld  also  consider 
the  use  of  temporary,  (echnology-spedfjc 
DRGs  whenever  assignment  ta  existing 
DRGs  is  not  appropriate. 
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fai  the  past  three  years,  die  Commission  has 
considered  three  general  approaches  to  improving 
the  measurement  of  hospitid  case  mix:  0)  retain 
the  DRG  system  but  revise  it  incrementally  as 
problems  emerge;  (2)  retain  the  DRG  system  in 
principle  but  reconstiuct  it  using  a  newer,  more 
complete  data  base;  and  (3)  knptemeni  an  ahema- 
tive  system,  either  in  conjunction  with  or  as  a 
Kpkacantni  for  the  DRGs. 

To  date,  the  Commission  has  reconuneaded  re- 
taining the  current  system  afong  with  several  incre- 
mental modifications  and  improrements.  ProPAC 
has  aho  expressed  its  concern  regarding  variations 
in  resoarce  use  within  some  DRGs.  The  Comnus- 
sion  recognizes  tliat„  as  a  case-mix  measurement 
tool,  DRGs  require  periodic  adjustments  to  ensure 
bir  and  equitable  payments.  Fcm'  example,  DRGs 
periodically  need  to  be  created,  changed,  or  modi- 
fied to  iiKorporate  new  technologies.  ProPAC  also 
recognizes  that  in  tlie  long-fcrm  it  may  be  neces- 
sary to  consider  an  alternative  patient  classification 
^^stem  to  replace  or  mddify  the  DRGs. 

As  part  of  its  efforts  to  identify  improvements  in 
casr-mix  measure' nent,  the  Commission  convened 
a  technical  advisory  conference  on  patient  classifi- 
cation systems  in  June  1987.  Participants  included 
the  developers  of  six  major  patient  classification 
systems,  researchers,  and  policy  makers  knowl- 
edgeable in  this  area.  The  conference  was  held  to 
inform  Prol^  ^>out  the  latest  advances  and  devel- 
opments in  each  of  the  systems,  and  to  determine 
the  Commission's  role  in  evaluating  their  potential 
use  in  the  Medicare  prospective  payment  system. 

Conference  participants  supported  the  conclu- 
sions regarding  case-mix  measurement  reached  by 
die  Commission  in  its  April  1987  report.  These 
conclusions  are: 

•  Research  concerning  the  possible  use  of  alter- 
native case-mix  systems  to  modify  or  to  re- 
place DRGs  is  still  at  an  eariy  stage.  Il  is 
unlikely  that  any  of  die  systems  will  be  ready 
for  use  under  PPS  within  the  next  two  years. 

*  For  the  short-term,  modest  but  important  mod- 
ifications in  die  DRGs  can  be  made  using 
cmrently  available  information  from  the  dis- 
charge abstract. 
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•  For  the  long-term,  greater  improvements 
in  case-mix  measurement  may  be  achieved 
through  systems  that  use  clinical  data  not 
cunently  available  from  the  discharge  abstract. 

Further  research  is  warranted  to  evaluate  the  cost 
and  benefit  of  collecting  additional  data. 

Based  on  the  information  presented  and  dis- 
cussed at  the  conference,  the  Commission  believes 
it  is  premature  to  implement  an  alternative  case- 
mix  system  for  payment  of  Medicare  hospital  inpa- 
tients. HcMvever.  ProPAC  will  continue  to  monitor 
the  development  and  implementation  of  alternative 
case-mix  measurement  systems.  The  Commission 
will  also  continue  to  track  studies  that  evaluate 
alternative  systems,  including  a  comprehensive 
study  recently  funded  by  HCFAl 

The  Commission  continues  to  believe  that  the 
DRG  system  can  be  improved  In  its  April  1987 
report.  ProPAC  made  the  following  recommenda- 
tions to  the  Secretary  for  generic  improvements  in 
the  DRGs: 

•  Eliminate  age  o^r  69  as  a  criterion  for  defin- 
ing DRGs, 

I 

•  Refine  the  list  of  complications  and  comor- 
bidities, and 


•  Update  the  surgical  hierarchies  and  list  of 
operating  room  procedures 

The  Secretary  generally  agreed  with  these  rec- 
ommendations and  implemented  some,  but  not  all. 
the  changes  called  for  by  the  Commission  For 
example,  ProPAC  recommended  modifying  the  list 
of  complications  and  comorbidities  to  reflect  dif- 
ferences in  the  relative  intensity  of  resource  use 
ProPAC  also  reconunended  examining  DRGs  that 
do  not  currently  split  on  the  basis  of  CCs  to 
determine  whether  such  a  split  should  be  made. 
HCFA  is  conducting  a  study  to  develop  both  of 
these  improvements  in  the  use  of  CCs.  The  Com- 
mission encourages  the  Secretary  to  implement 
these  impro^fements  as  soon  as  possible. 

For  fiscal  year  1988,  the  Secretary  expanded  the 
use  of  non-operating  room  procedures  and  the  use 
of  combinations  of  diagnoses  to  assign  cases  to 
some  DRGs.  These  fundamental  changes  may  im- 
prove the  DRGs.  The  Commission  cautions  the 


Secretary,  however,  ikm  to  implement  such  major 
changes  on  a  piecemeal  basis.  Instead,  the  Secre- 
tary should  identify  appropriate  fundamental 
changts  and  examine  the  potential  benefits  across 
all  DRGs. 

The  Secretary's  current  policy  for  updating 
DRGs  utilizes  similarity  of  resource  use  as  a 
criterion  ft>r  determining  DRG  assignment  for  cases 
involving  new  technology.  The  costs  associated 
with  new  technologies  may,  however,  change  rap- 
idly as  the  technologies  diffuse  and.  are  used  more 
widely.  This  policy,  therefore,  can  create  inappro- 
priate economic  incentives  or  disincentives  related 
to  the  use  of  new  technologies.  The  Conmiission 
believes  that  temporary,  technology-specific  DRGs 
are  a  valuable  alternative  under  certain  circum- 
stances when  no  existing  DRG  is  appropriate  for  a 
new  technology.  The  Commission's  recommenda- 
tion would  permit  the  Secretary  to  collect  data  on 
the  cost  of  a  new  technology  for  Medicare  cases  as 
use  of  the  technology  spreads  It  would  also  main- 
tain the  clinical  coherence  of  existing  DRGs. 

Recommendation  14:  Coding  Improvements 

The  Secretary  should  formalize  a  more 
timely,  systematic,  and  consultative  ap- 
proach  to  consider  ICD*9^M  codes  Im-  new 
diagnoses,  procedures,  devices,  and  other 
treatments.  When  new  codes  are  consid* 
ered  and  created,  both  coding  and  clinical 
specialists  should  be  lnvol%«d.  The  Com- 
mission continues  to  support  its  previous 
recommendations  that  the  Secretary  review 
Chapter  16  codes  and  coding  procedures. 

The  ICD-9-CM  Coordination  and  Maintenance 
Committee  has  made  a  number  of  changes  that 
have  resulted  in  more  timely  implementation  of 
new  code%  and  improvements  in  existing  codes. 
However,  the  Committee  could  achieve  further  im- 
provements by  using  a  more  systematic  approach  to 
identify  conditions  and  treatments  for  review. 

The  Committee  now  considers  coding  changes 
that  are  requested  by  members  and  other  interested 
parties  on  an  ad  hoc  basis.  It  meets  three  times 
each  year,  and  issues  must  be  presented,  to  the 
Committee  no  later  than  November  for  implemen- 
tation in  the  following  fiscal  year.  This  timetable 
entails  an  11-  to  23-month  delay  after  problems 
have  been  brought  to  the  Committee's  attention. 


ProPAC  believes  that  the  need  for  new  or  modi- 
fied codes  could  be  identified  earlier  if  the  Com- 
mittee followed  a  more  systematic  approach  in 
setting  its  agenda.  For  example,  the  Committee 
should  review  all  devices  newly  q>proved  by  the 
FDA.  It  should  also  routinely  consult  professional 
societies  to  identify  important  new  technologies 
that  merit  codes.  Both  coding  and  clinical  special- 
ists should  be  involved  in  the  development  of  new 
codes  and  the  revision  of  existing  codes. 

Chapter  16  of  the  ICD-9-CM  system  is  a  com- 
pendium of  symptoms,  signs,  ill-defined  condi- 
tions, and  abnormal  findings  of  laboratory  and 
investigative  procedures.  The  Chapter  16  rules 
contradict  the  usual  guidelines  of  the  ICD-9-CM 
coding  system  concerning  the  sequence  of  princi- 
pal and  secondary  diagnoses.  They  have,  in  some 
cases,  impeded  appropriate  DRG  assignment  of 
important  diagnoses.  The  Commission  believes  the 
guidelines  prohibiting  the  use  of  Chapter  16  codes 
as  principal  diagnoses  should  be  reviewed. 

ProPAC  has  identified  two  specific  coding  prob- 
lems in  its  worlc  this  year,  llie  Commission  be- 
lieves that  codes  need  to  be  created  for  partial  joint 
replacements  where  they  do  not  currently  exist. 
There  are  also  serious  problems  with  the  diagnosis 
codes  for  myocardial  inforction  and  other  ischemic 
heart  disease.  The  ICD-9-CM  Coordination  and 
Maintenance  Committee  is  modifying  some  of  the 
long-recognized  problems  with  these  codes.  These 
modifications  will  distinguish  patients  with  a  new- 
ons^t  MI  from  those  who  have  had  an  MI  within 
several  weeks.  ProPAC  has  identified  other  prob- 
lems with  the  MI  codes  that  have  not  been  ad- 
dressed by  the  Committee.  (See  Technical  Appen- 
dix B.) 


DRG  Classification  and  Weighting  Factors 

Recommendation  15:  Method  of  Recalibrating 
the  DRG  Weights 

The  DRG  weights  should  be  annually  recal- 
ibrated  on  the  basis  of  costs  rather  than 
charges.  The  Secretary  should  implement 
cost-based  weights  starting  with  the  fiscal 
year  1989  recalibration.  The  Conunission 
is  concerned,  however,  about  the  current 
Medicare  cost-finding  methods  for  estimat- 
ing costs.  The  limitations  of  the  Medicare 
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cost  report  data  may,  in  some  cases,  pro- 
duce imprecise  DRG  weights.  Thus,  the 
Secretary  should  wrify  the  accuracy  of  the 
cost  report  data  and  implement  changes  as 
necessary. 

The  Conunission  believes  that,  begiiming  in 
fiscal  year  1989,  Ae  DRG  weights  should  be 
calculated  on  the  basis  of  charges  adjusted  to 
estimate  costs  rather  than  charges  alone.  Charges 
are  set  by  hospitals  based  on  many  fisictors,  includ- 
ing estimated  costs,  market  conditions,  payer  mix, 
and  revenue  maximization  strategies.  This  process 
may  result  in  charges  that  are  significantly  above  or 
below  the  costs  of  resources  used  to  produce  the 
service.  The  variation  in  charge-setting  practices 
also  results  in  charges  that  are  generally  not  com- 
parable across  hospitals. 

The  original  DRG  weights  were  cost-based. 
Computed  using  1981  patient-level  charge  dau, 
they  were  adjusted  using  per  diem  costs  and 
cost-to-charge  ratios  frdm  the  1981  Medicare  Cost 
Reports.  The  fu^t  recalibration  of  the  weights  was 
completed  for  fiscal  year  1986  using  fiscal  year 
1984  patient  billing  data.  Because  current  cost 
report  information  was  not  available  at  die  time, 
HCFA  developed  these  new  weights  based  on 
charges  alone. 

In  the  most  recent  recalibration  for  fiscal  year 
1988,  HCFA  has  again  used  only  charges  to  calcu- 
late the  DRG  weights,  although  more  recent  MCR 
data  were  available  fh>m  the  second  year  of  PPS. 
During  1987,  the  Commission  analyzed  the  two 
methods  for  recalibrating  the  DRG  weights  to  de- 
termine if  a  return  to  cost-based  weights  is  war- 
ranted. The  analysis  compared  weights  calculated 
using  charge  data  alone  (charge-based  weights) 
with  weights  calculated  using  charges  that  were 
adjusted  to  approximate  costs  (cost-based  weights). 
The  Yesults  demonstrate  that  cost-based  DRG 
weights  and  hospital  case-mix  indexes  differ  sig- 
nificantly from  current  charge-based  weights  and 
CMIs.  Thus,  the  two  sets  of  weights  are  not 
interchangeable,  and  the  Commission  believes  that 
the  cost-based  methodology  is  preferable. 

Weights  for  medical  DRGs  would  be  higher 
under  the  cost-based  methodology,  and  surgical 
DRG  weights  would  be  lower.  Thus,  while  aggre- 
gate pigments  would  remain  unchanged,  moving  to 
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cost-based  weights  m/oiM  redistribute  faymaitt 
from  the  Mimical  DRGs  to  the  medical  DRGs.  In 
general,  this  ledistribBtian  would  lesuli  in  lower 
p^ments  lo  Itagp,  utbm,  and  teaching  kospitais 
coupled  with  higher  payments  to  small,  rural,  aad 
nonteaching  hospitals.  This  is  because  the  former 
group  of  hospitals  treats  a  laiger  proportion  of 
suigical  cases.  Further  infonnation  on  the  mdistrib- 
utive  consequences  of  the  Goimnissioa's  »ecom- 
mendation  and  the  related  analyses  are  in  Techni- 
cal Appenckx  B. 

I 
ProPAC  recognizes  that  uncertainty  exists  re- 
garding the  adequacy  of  the  current  data  and  meth- 
ods for  estimating  costs.  Some  have  aigued  that  the 
current  Medicare  cost-finding  methodology  (i.e., 
step-down  allocation,  apportionment  of  costs  be- 
tween Medicare  and  other  payers,  and  assignmeM 
of  costs  between  PPS  and  pass-throughs)  distorts 
estimates  of  true  cost.  Further,  ancillary  level  cost- 
to-chaigc  ratios  (RCCs)  may  not  be  accurate  for  all 
services  provided  within  a  defiartroent. 

ProPAC  nevertheless  believes  that  real  resource 
use  is  more  accurately  reflected  by  currently  avail- 
able cost  data— -enen  if  th^  are  imperfect — than  b>' 
charges.  The  cost-based  methodology  for  calculat- 
ing DRG  weights  removes  some  of  the  wiation  in 
charges  related  to  hospital  charge-setting  practices. 
In  addition,  the  cost-based  methodology  explicitly 
removes  the  estisoated  co«s  of  capital  and  direct 
medical  education.  These  costs  currently  are  not 
paid  under  PPS  and  should  not  be  reflected  in  the 
DRG  weights.  By  contrast.  Hie  charge-based 
weights  arc  assumed  lo  inchKle  these  costs. 

For  these  reasons,  PremC  believes  that  the 
cost-based  approach  is  preferable.  The  Commis- 
sion, however,  ur^es  the  Secretary  to  devote  the 
necessary  resources  lo  slady  the  current  Medicare 
cost-finding  mettods.  The  Secretary  should  verify 
the  adequacy  of  the  cost  report  data  and  make  the 
necessary  in^wowements.  During  1988,  fte  Com- 
mission will  also  study  this  issue  further. 

Rccommendatioii  16:  fanprovcments  to  DRG  468 

The  Secretary  should  reassign  cases  from 
DRG  468  to  existing  surgical  DRGs.  These 
cases  should  be  reassigned  using  scceadary, 
rather  than  principal,  diagnoses.  Cases  that 
can  be  reassigned  to  uMM-e  than  one  ORG 


should  be  assigned  to  fhc  DRG  with  fhe 
highest  relatiw  weight. 

DRG  468  is  Ae  misceHaneoos  category  for  all 
surgical  cases  with  procedures  that  are  chnically 
urirelated  lo  then-  principa]  diagnoses.  The  Com- 
mission believes  that  refinements  to  this  DRG  are 
necessary  lo  improve  the  acctnacy  of  patient  classi- 
fication. In  fiscal  year  1986,  DRG  468  was  one  of 
the  15  highest-volume  DRGs,  with  more  dian 
120,000  cases.  Because  DRG  468  is  a  miscella- 
neous category,  it  shows  considerable  variation  lo 
resource  use.  H  also  has  more  oudiers  dian  any 
other  DRG.  Finally,  DRG  468  is  not  clinicafly 
cc*ierent  because  it  contains  all  unrelated  combina- 
tions of  principal  diagnosis  and  suigical  procedure. 

The  Grouper  program  assigns  cases  to  TOG  468 
in  the  following  way.  First,  it  groups  all  cases  into 
a  Major  Diagnostic  Category  according  to  princi- 
pal diagnosis.  Then,  it  assigns  suigical  cases  to  a 
DRG  using  an  MDC-specific  list  of  procedures. 
These  lists  were  developed  using  clinical  judgment 
to  identify  procedures  related  lo  the  principal  diag- 
noses in  each  MDC.  Finally,  the  Grouper  program 
assigns  any  suigical  case  with  no  procedures  on  the 
MDC-specific  Hst  to  DRG  468. 

For  fiscal  year  1988.  die  Secretary  implemented 
several  changes  in  the  Grcniper  program  to  improve 
the  clinical  coherence  of  DRG  468.  However,  these 
changes  will  not  subsuntially  reduce  the  variation 
m  resource  use,  the  laige  number  of  cases,  or  the 
large  number  of  outliers  in  DRG  468. 

The  Commission  studied  three  alternative  sp- 
proaches  for  reducing  the  large  volume  of  cases 
assigned  to  DRG  468.  Each  approach  modified  the 
Grouper  program  to  reassign  cases  from  DRG  468 
ID  new  or  existing  DRGs.  (See  Technical  Appendix 
B-)  This  study  led  ProPAC  to  conclude  that  the 
best  approach  is  to  reassign  cases  from  DRG  468 
lo  existing  DRGs,  using  resequenced  second«y 
di^ioses. 

The  Commission's  recommendation  requires  the 
following  modifcations  to  die  Grouper  progiaii 
for  cases  in  D«G  468.  First,  the  Grouper  should 
resequence  each  secondary  diagnosis  and  treat  it  b 
a  principal  diagnosis.  It  should  also  treat  the  origi- 
nal principal  diagnosis  as  a  secondary  diagnosis. 


Then,  the  Grouper  should  determine  a  DRG  as- 
signment for  each  resequenced  secondary  diagno- 
sis. This  can  produce  as  many  as  four  possible 
DRG  assignments,  because  Medicare  discharge  ab- 
stracts include  up  to  four  secondary  diagnoses. 
Finally,  cases  with  multiple  DRG  assignments 
should  be  assigned  to  the  highest- v^ighted  DRG. 
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The  Conunission  believes  this  is  the  best  ap- 
proach for  improving  DRG  468.  First,  it  does  not 
require  any  new  DRGs.  Almost  all  cases  (88  per- 
cent) in  DRG  468  can  be  reassigned  to  an  existing 
surgical  DRG.  Second,  the  average  cost  of  cases 
reassigned  from  DRG  468  is  comparable  to  the 
average  cost  of  cases  already  in  each  reassigned 
DRG.  Therefore,  this  approach  will  not  substan- 
tially affect  DRG  relative  weights. 

The  Commission's  approach  represents  a  depar- 
ture from  the  current  assignment  principles  of  the 
DRG  system.  It  permits  secondary  diagnoses,  rather 
than  the  principal  diagnosis,  to  determine  DRG 
assignment  for  cases  in  DRG  468.  But  DRG  468 
was  always  unusual  in  several  respects.  In  fact,  the 
system's  architects  originally  designed  this  DRG  to 
identify  atypical  cases  rather  than  serve  as  a  basis 
for  payment.  By  removing  many  cases  from  DRG 
468,  the  Commission's  recommendation  is  consis- 
tent with  this  original  intent. 

ProPAC  believes  this  change  is  justified  because 
cases  in  DRG  468  cannot  be  assigned  to  existing 
suigical  DRGs  using  principal  diagnosis.  The  Com- 
mission's approach  is  similar  to  the  assignment 
principles  of  other  patient  classification  systems, 
such  as  Disease  Staging  and  Patient  Management 
Categories.  Unlike  DRGs,  these  systems  examine 
all  diagnoses  regardless  of  their  sequence  to  deter- 
mine the  patient's  underlying  disease  condition. 
The  Commission  believes  its  approach  substan- 
tially improves  patient  classification  without  greatly 
increasing  the  complexity  of  the  DRG  system.  The 
Commission  will  continue  to  monitor  the  effect  of 
its  recommendation  and  to  study  additional  ways  of 
reducing  assignment  to  DRG  468. 

Recommendation  17:  Bum  Hospitals  and  Units 

The  Commission  supports  the  intent  of  cur* 
rent  legislation  temporarily  increasing  out* 
Her  payments  for  bum  DIMSs.  However,  the 
Commission's  preliminary  analysis  indl* 
cates  that  the  increase  in  outlier  payments 


is  appropriate  only  for  those  cases  treated 
in  specialized  bum  centers  and  units.  The 
Commission  will  examine  this  topic  further 
and  submit  additional  recommendations  to 
the  Congress  and  the  Secretary  of  Health 
and  Human  Services  as  required  by  the 
Omnibus  Budget  Reconciliation  Act  of 
1987,  Pub.  L.  100*203. 

The  Onuiibus  Budget  Reconciliation  Act  of  1987 
temporarily  increases  outlier  payments  for  bum 
DRGs.  Cost  outlier  payments  will  be  increased  to 
90  percent  of  marginal  costs,  and  day  outlier  pay- 
ments will  be  increased  to  90  percent  of  the 
appropriate  per  diem.  The  legislation  did  not 
change  the  threshold  for  either  cost  or  day  outliers. 
This  outlier  payment  policy  will  continue-  until 
fiscal  year  1990. 

OBRA  1987  also  requires  the  Commission  to 
report  to  Congress  and  the  Secretary  of  HHS  on 
this  method  of  outlier  payments  for  bum  DRGs.  In 
addition,  ProPAC  is  required  to  present  options  for 
more  adequate  and  appropriate  payments  with  re- 
spect to  bum  outlier  cases. 

While  the  Commission  supports  the  intent  of 
this  legislation,  its  analysis  indicates  that  addi- 
tional payments  are  appropriate  only  for  those 
hospitals  with  specialized  bum  care  units  The 
Conunission  analyzed  data  from  1986  MEDPAR 
file  to  determine  the  equity  of  PPS  payment  for 
bum  cases  treated  by  specialized  bum  centers  and 
units.  This  analysis  compared  the  average  costs  and 
average  PPS  payn>ents  for  bum  centers  and  other 
PPS  hospitals.  The  preliminary  results  indicated 
that  costs  for  hospitals  with  specialized  bum  cen- 
ters and  units  were  consistently  higher  than  PPS 
payments  for  bum  cases.  The  analysis  also  indi- 
cated that  the  costs  of  PPS  hospitals  without  spe- 
cialized bum  units  were  considerably  lower  than 
PPS  payments. 

In  addition,  this  analysis  indicated  that,  com- 
pared with  other  PPS  hospitals,  hospitals  with  bum 
centers  and  units  had  a  substantially  higher  per- 
centage of  outlier  bum  cases.  (See  Technical  Ap- 
pendix B  for  information  on  the  bum  DRGs  exam- 
ined.) The  Commission  believes  that  refinements 
in  outlier  payment  policy  may  ameliorate  some  of 
the  financial  losses  experienced  by  these  hospitals 
(Reconimendation  18). 


19676 


Federal  Regiater  /  Vol.  53.  Na.  IM  /  Friday.  May  27.  MSB  /  Proposed  Kitles 


Fadenl  Ri^iater  /  Vul  53,  Na  103  /  Friday.  May  27. 1988  /  Pfopoced  Rales 


16877 


19676 


Federal  Regirter  /  Vol.  53.  Na.  lOa  /  Friday.  May  Z7,  M88  /  Proposed  Rules 


/  Vol  53.  Na  103  /  Friday.  May  27. 1988  /  Proposed  Rules 


19877 


48  I 

Riyment  for  Outlier  Cases 

Recommendation  18:  Outlier  Pliyment  Policy 

The  Secretary  should  nodify  outlier  pay> 
nent  poKcy  to  protect  hospitals  tnore  ade- 
quately from  the  risk  of  extremely  costly 
cases.  Hospital-specific  cost-to-charge  ra- 
tios should  replace  a  national  cost-to-charge 
ratio  for  calculating  cost  outlier  payments. 
Greater  en^iliasis  should  be  placed  on  costs 
rather  Ihaa  length  of  stay  for  detennining 
outlier  payments.  As  «b  interim  step  to- 
ward emphasizing  costs,  the  Secretary 
should  move  from  day  outlier  precedence  to 
paying  the  greater  of  da>  or  cost  outier 
payments.  Furthermore,  the  Secretary 
should  adjust  threshold  levels  so  that  40  to 
50  percent  of  outlier  payments  are  paid  as 
cost  outliers. 


The  Commission  urges  the  Secretary  to 
increase  outlier  contributions  to  the  «aKi- 
mum  of  k  percent  of  total  proriected  pay- 
ments allowed  under  the  statute.  A  correc- 
tion should  be  made  in  the  following  year's 
payments  if  the  amount  paid  for  outliers  is 
different  from  the  amount  set  aside.  If 
necessary,  the  Secretary  should  seek  statu- 
tory chaqge  for  these  initial  impnweaients 
while  continuing  analysis  to  refine  outlier 
payment  policy.  Further  analysis  should 
also  include  consideration  of  an  increase 
abowe  the  6  percent  set-aside  amount  iri- 
lowed  under  the  statute. 

The  Commission  reaffimis  its  previous  Kcom- 
mendation  that  outHer  paymcm  policy  should  be 
refined  to  reflect  more  accia^ely  the  resources 
hospitals  use  to  treat  extraordinarily  expensive 
cases.  The  PPS  statute  recognized  tfiat  hospitals 
warrant  additional  payment  above  the  fixed  DRG 
payment  for  treating  such  cases.  As  pan  of  PPS, 
outlier  policy  was  designed  to  limit  the  financial 
risks  of  a  fixed-price  system  and  to  account  for 
limitations  in  case -mix  measurement. 

The  Commission  is  concerned  with  the  levd  of 
losses  that  hospitals  incur  under  current  ootlier 
policy.  Analyses  completed  by  Proft\C  and  others 
indicate  that  current  outlier  pj^ments  do  not  effec- 


tively limit  the  risk  of  financial  losses  associated 
with  the  random  and  systematic  occurrence  of 
extraordinarily  expensive  cases. 

Ratios  of  costs  to  cha^s  vary  significantly 
across  hospitals.  Therefore,  a  change  from  national 
to  hospital-specific  RCCs  will  redistribute  outlier 
payments  to  some  extent.  Under  cuirent  policy, 
however,  a  comparison  of  national  and  hospital- 
specific  RCCs  showed  no  systematic  paitem  across 
hosjmal  groups  in  the  average  difference  betweea 
payments  and  costs  for  outlier  cases.  Further,  theie 
WIS  no  systematic  pattern  in  major  losses  across 
hospital  groups.  These  findings  were  also  obtained 
in  a  simulation  of  paying  for  cost  outliers  only, 
which  places  maximum  importance  on  the  use  of 
RCCs  to  calculate  outlier  payments. 

Use  of  a  national  RCC  combined  with  greater 
emphasis  on  costs  would  result  in  an  inappropriate 
shift  of  payments  to  hospitals  with  low  RCCs.  The 
Commission  believes  that  the  incentives  to  raise 
chaiges  to  maximize  outlier  payments  would  be- 
come stronger  with  greater  emphasis  on  costs  if  a 
national  RCC  were  continued. 

The  Commission's  analysis  indicates  that  day 
outlier  cases,  on  average,,  consume  fewer  hospital 
resources  than  cost  outlier  cases.  ProPAC  recog- 
nires,  however,  that  both  days  and  costs,  as  derived 
from  Medicare  chaige  and  cost  data,  are  proxies 
far  true  costs.  Emphasis  on  either  factor  affects  the 
distribution  of  payments  across  hospital  groups. 

^  The  Commission  recommends  changing  from 
day  outlier  precedence  to  paying  the  greater  of  day 
or  cost  outKer  payments.  This  recommendation  is 
based  on  a  preference  for  emphasizing  costs  in 
outlier  payment  policy.  Better  cost  information  is 
needed,  however,  to  more  accurately  reflect  true 
hospiul  costs  and  to  develop  hospital-specific 
RCCs.  Therefore,  the  Commission  favors  a  gradual 
approach  toward  greater  recognition  of  cost  outli- 
ers. Some  hospitals  that  are  adversely  affected 
might  not  be  able  to  absorb  the  entire  reduction  in 
outlier  payments  easily  if  the  movement  to  greater 
en^yhasis  on  costs  were  abrupt.  ProPAC  is  also 
coocenied  that  the  continued  use  of  charge  data  to 
estimate  costs  can  distort  estimates  of  true  costs  in 
fovor  of  certaia  types  of  prooedares  and  hospitals. 


The  Commission's  recommendation  would  allow 
more  time  to  analyze  the  effect  of  the  shift  away 
from  day  outlier  precedence  on  hospitals'  pricing 
strategies.  Ansriysis  is  needed  to  understaul  hew 
hospital  response  to  different  precedence  options 
would  affect  length  of  stay.  Additioaa}  time  is  also 
required  to  develop  cost  data  and  methods  that 
measure  true  costs  more  accurately. 

Preliminary  analysis  indicates  that  greater  loss 
protection  can  be  achieved  k^  increasing  the  outlier 
pool  size.  The  amount  of  extra  protection  appears 
to  fall  as  the  pool  size  is  increased,  hcNwever. 
Alternative  set-aside  amounts  should  be  evaluated 
to  balance  the  risk-reductioB  obfective  of  outlier 
payments  with  the  cost-reduction  incentives  of 
fixed  price  p^mems.  This  cvokiatioa  should  take 
into  account  a  more  optimal  outlier  payment  policy 
that  emphasizes  costs. 

'  Until  this  analysis  can  be  cmnpleted,  the  Com- 
mission believes  that  the  Secretary  shoukJ  increase 
the  outlier  pool  to  the  maximum  6  percent  of  total 
projected  payments  allowed  under  the  statute.  In 
addition,  since  there  have  been  significant  differ- 
ences between  outlier  set-asides  and  actual  outlier 
payments,  a  correction  shouM  be  made  in  the 
following  year's  payments  'iA  the  amounf  paid  for 
outliers  is  difforem  from  the  amount  set  aside. 
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ProPAC  will  ci^tinue  to  examine  outlier  pay- 
ment policy,  including  the  goals  of  such  policy  and 
the  extent  to  which  total  payments  for  outlier  cases 
should  reflect  the  reasonable  costs  of  outlier  cases. 
The  Commission  will  also  analyze  the  outlier  pay- 
ment structure,  particularly  the  method  for  defin- 
ing outliers  and  setting  day  or  cost  outlier  threshokls. 


Furthermore,  the  Commission  believes  the  ef- 
fects of  increasing  the  outlier  pool  on  inlier  pay- 
ments should  be  examined.  Under  current  policy, 
the  outlier  pool  is  fimded  by  reducing  payments  for 
the  inlier  portion  of  care.  Therefore,  increasing  the 
oatfier  pool  might  result  in  signtficant  losses  for 
hospitals  that  have  relatively  few  outlier  cases.  In 
addition,  alternative  funding  approaches,  such  as 
DRG-specific  set-asides,  should  be  examined. 

StiU  odier  issues  that  remain  for  future  examina- 
tion indode  determination  of  a  maiginal  cost  foc- 
toc,  and  the  relationslap  between  outlier  payments 
and  the  indirect  teaching  and  disproportionAe  share 
adjustments.  Further  analysis  of  these  additional 
outlier  issues  is  necessary  before  a  folly  integrated, 
leformed  policy  can  be  developed.  The  Commis- 
sion wiR  be  pleased  to  work  with  the  Secretary  in 
analytic  efforts  to  improve  outlier  payment  policy. 
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In  the  early  years  of  PPS.  attention  was  appro- 
priately focused  on  improving  its  technical  aspects. 
Continued  refinements  of  PPS.  however,  are  in- 
creasingly dependent  on  broader-based  evaluations 
of  the  impact  of  the  system.  The  Commission's 
work  has  also  changed,  shifting  emphasis  to  an 
assessment  and  evaluation  of  PPS.  This  chapter 
discusses  the  major  issues  the  Commission  will 
consider  in  its  future  analytic  work  as  PPS  and  the 
health  care  system  continue  to  evolve. 

The  changing  characteristics  of  the  health  care 
system  further  underscore  the  need  for  a  broader 
evaluation  of  the  effects  of  PPS.  Medical  care 
provided  to  inpatients  and  care  provided  in  other 
settings  are  increasingly  interdependent.  ProPAC 
will  thus  examine  PPS  in  light  of  the  experiences 
in  the  entire  health  care  system,  not  just  the  inpa- 
tient hospital  setting. 

ProPAC  is  concerned  that  emphasis  on  nnxlerat- 
ing  inpatient  costs  may  have  caused  increases  in 
total  health  care  costs.  The  Commission  believes 
that  shifts  in  site  of  care,  changes  in  the  volume  of 
services  delivered  in  various  settings,  and  increases 
in  competition  among  providers  affect  total  health 
care  costs.  As  it  evaluates  the  impact  of  PPS. 
ProPAC  will  consider  these  changes  in  health  care 
delivery  and  financing.  The  Commission  will  con- 
sult and  coordinate  its  efforts  to  investigate  these 
issues  with  the  Physician  Payment  Review  Com- 
mission. 


More  comprehensive  evaluations  of  PPS  are  pos- 
sible because  more  data  are  available.  Information 
on  Medicare  inpatient  costs,  total  hospital  costs. 
«nd  beneficiary  utilization  under  PPS  has  been 
compiled.  More  and  better  data  sources  to  supple- 
ment Medicare  billing  information  are  needed. 
'»«»«evcr.  The  continuing  challenge  is  to  develop 


Chapter  3 

Issues  for  Future 
Consideration 


data  capabilities  to  evaluate  the  quality  of  care, 
total  costs,  and  service  utilization  throughout  an 
entire  episode  of  care. 

The  major  Medicare  and  PPS  issues  the  Com- 
mission believes  require  public  policy  attention 
are:  level  of  PPS  payments,  distribution  of  PPS 
payments,  improving  the  data  used  for  analyzing 
PPS  payments,  hospital  behavioral  responses  to 
PPS,  shift  of  services  for  an  episode  of  care,  and 
beneficiary  access  and  quality  of  care.  The  Com- 
mission will  continue  to  explore  these  issues,  as 
discussed  below. 

LEVEL  OF  PPS  PAYMENTS 

The  total  level  of  paymenu  under  PPS  is  ad- 
justed annually  through  the  update  to  the  standard- 
ized amounts.  The  Commission  is  concerried  about 
providing  an  appropriate  level  of  payments  to  hos- 
pitals because  of  the  need  to  ensure  beneficiary 
access  and  high  quality  of  care.  At  the  same  time, 
payments  should  encourage  efficiency  and  cost- 
consciousness  in  the  delivery  of  services.  The 
Comnjission  will  continue  to  examine  the  level  of 
PPS  payments.  These  efforts  will  focus  on  estimat- 
ing and  understanding  the  &ctors  that  affect  hospi- 
tal costs. 

Annual  Update  Factor 

The  principal  components  of  the  Commission  s 
annual  update  recommendation  are  the  market  bas- 
ket forecast  and  the  discretionary  adjustment  fee- 
tor.  The  nurket  basket  forecast  allows  for  changes 
in  the  price  of  the  goods  and  services  used  by 
hospitals.  The  DAF  is  composed  of  four  compo- 
nents that  influence  the  average  cost  of  a  discharge: 
scientific  and  technological  advances,  hospital  pro- 
ductivity, site-of-care  substitution,  and  real  case- 
mix  change.  Within  this  analytic  framework,  the 
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Commission  has  developed  separate  measures  for 
each  of  these  componenu.  (These  are  described  in 
more  detail  in  Technical  Appendix  A  ) 

Scientinc  and  Tedmologicai  Ad%aiiccs— The 
Conunissioo  toses  this  component  of  the  DkAF  on 
estimates  of  the  change  ia  Medicare  operating 
costs  caused  b^  the  adoption  of  specific  quality- 
enhancing  technologies.  In  1986.  ProPAC  esti- 
mated the  additional  (grating  costs  associated 
with  adopting  selected  new  technologies.  In  1987. 
the  Commission  expanded  its  approach  to  mclvde 
a  more  comprehensive  list  of  technologies.  ProPAC 
will  continue  to  use  and  refine  the  same  methodol- 
ogy to  estimate  the  costs  of  scientific  and  techno- 
logical advances  The  methodology,  however,  will 
be  more  comprehensive  by  iitcluding  estimates  of 
use  and  costs  of  a  broader  range  of  ne^  technolo- 
gies and  practice  patterns  k  will  also  incocporate 
refined  cost-estimation  tecbniqtie^ 

Hospital  Productivity— The  Commission  has 
tried  to  understand  factors  thai  affect  hospital  pro- 
ductivity b>  examining  changes  in  both  hospital 
inputs  and  expenditures  since  the  earl>  19S0s 
Hospiul  productivity  trends  arc  partfculaily  diffi- 
cult to  measure  and  assess  because  productivity 
and  changes  in  the  hospital  product  are  hard  to 
define.  For  example,  inflation- adjusted  expenses 
per  discharge,  an  aggregate  output  measure,  rose 
4.1  percent  from  1985  to  1986.  Controlling  for 
real  case-mix  change — a  measure  of  product 
change — reduces  the  groM^ih  rate  to  2.1  perceni 
Future  Commission  work  will  focus  on  refining 
measures  of  intermediate  and  discharge  productiv- 
ity and  accounting  for  product  change 

Site-of>Care  Substhution— The  Commission 
has  estimated  the  effect  of  siie-of-caie  substitution 
on  the  basis  of  declines  in  hospital  length  of  stay 
and  evidence  that  more  services  were  being  pro- 
vided out  of  the  hospital.  Hospital  length  of  sta>' 
.new  is  relatively  stable  This  partially  removes  the 
empirical  basis  for  continuing  this  adjustment  The 
Commission  will  continue  to  monitor  data  oo 
length  of  suy  and  service  delivery  for  renewed 
evidence  of  a  need  for  the  site-of-care  substitution 
adjustment. 

Real  Casc>Mix  Change — ^The  average  DRG  case 
(Height  increased  more  than  7  percent  from  1984  to 
!1986.  This  change  partly  reflects  increases  in  the 


lesowces  devoted  to  treating  ttte  average  Medicare 
B^Mticnt — ihai  is.  real  case-mix  change  Changes 
in  the  average  DRG  case-weight  also  reflect  im- 
pro«ed  medical  record  coding  practices  thai  aher 
DitC  assignment.  The  Commission  is  working 
with  HCFA  to  develop  a  method  to  apportion 
ease-mix  index  change  rmo  real  and  coding  change 
con^nents.  ProPAC  also  is  refining  its  method  to 
measure  case-complexity  chuige  with>n  DRCs.  a 
comporwnt  of  real  case-mix  change  thai  is  not 
measured  b>  the  case-mix  index  The  method  will 
group  patients  in  each  DRG  by  severity  of  tUncss 
•sing  alternative  patient  classification  systems 
Changes  in  severity  of  illness,  holding  DRG  con- 
stant, will  be  calculated  nsing  Medicare  program 
data  The  estimated  costliness  of  these  changes 
will  be  used  to  develop  the  within-DRG  case- 
complexity  change  component  of  the  update 
Rcommendation 

PPS  Costs,  Revenues,  tnd  Operating 
Margins 

The  Conum'ssion  «iH  continue  to  examtrve  the 
factors  that  affect  hospital  costs  Medicare  operat- 
ing costs  per  case  rose  at  an  aferage  annual  rate  of 

10.2  percent  during  the  second  and  third  years  of 
PPS.  This  increase  is  6  4  percentage  points  aboe 
the  average  PPS  market  basket  increase  dunng  this 
period    Av|^age  PPS  hospital  revenues  increased 

10.3  perceni  between  the  first  and  second  years 
and  3.0  percent  betv^een  the  second  and  third  vears 
of  PPS 

Hospital  PPS  operating  margins — the  difference 
between  PPS  payments  and  Medicare  ailoMable 
operating  costs  as  a  perceni  of  such  payment — 
reflect  these  changes  in  costs  and  revenues  Dunng 
the  first  and  second  years  of  PPS.  the  overall  PPS 
operating  margin  was  14.0  perceni  and  14.3  per- 
tent,  «espectivel>  It  had  fetlen  to  8.2  percent  b\ 
the  third  year  of  PPS  Based  on  preliminary  data, 
the  Commission  estimates  that  the  average  ??S 
operating  margin  fell  to  about  2  percent  in  1967 
and  will  ;>robably  fall  beloA  zero  in  1988 

Clearly,  the  laige  volume  declines  that  hospitals 
experienced  during  the  first  three  years  of  PPS 
contributed  to  the  rapid  increase  in  average  costs 
per  case.  Volume.  hoM«ver.  is  not  the  only  fector 
contributing  to  this  change  A  better  understanding 
of  hospital  costs  and  the  factors  that  influence 
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changes  c^fcr  time  will  help  infonn  the  delibera- 
tions on  the  annual  update  foctor.  Further,  this 
information  is  essential  for  modifying  PPS  to  better 
serve  the  Medicare  program  and  its  beneficianes. 


PAYMENT  DISTRIBUTION  ISSUES 

Under  PPS,  the  distribution  of  these  payments 
across  types  of  hospitals  is  as  important  as  the 
level  of  aggregate  payments.  In  general,  the  distri- 
bution of  payments  is  governed  by  four  elements  of 
PPS:  DRG  classifications  and  weights;  payment 
adjustments  for  indirect  teaching  and  dispropor- 
tionate share  status;  outlier  payments;  and  payment 
adjustments  for  geographical  cost  differences.  Vari- 
ation in  resource  use  across  hospitals  also  affects 
tfie  adequacy  of  the  distribution  of  payments.  Anal- 
yses related  to  these  factors  are  discussed  he\w/. 


DRG  Classifications  and  Weights 

The  equitable  distribution  of  PPS  payments  is 
directly  influenced  by  the  adequacy  of  the  DRG 
classifications  and  the  accuracy  of  the  DRG  weights. 
The  classifications  and  weights  must  be  updated  to 
account  for  new  technologies'and  changing  prac- 
tice patterns,  and  to  reflect  changes  in  relative 
resource  use.  In  addition,  the  methods  and  tools 
used  to  define  the  DRGs  and  to  calculate  weights 
require  continued  study  to  ensure  proper  distribu- 
tion of  payments.  | 

During  1988.  ProPAC  will  continue  to  analyze 
changes  in  the  treatment  of  myocardial  infarction 
and  hospiul  admissions  related  to  AIDS.  In  addi- 
tion, many  of  the  other  issues  the  Commission  has 
already  addressed  will  be  monitored  to  determine 
if  further  adjustments  arc  needed.  Implementing 
these  improvements  may  require  modifications  to 
the  1CD.9-CM  coding  system.  Although  HCFA  is 
primarily  responsible  for  coding  maintenance  and 
unprovements,  ProPAC  will  continue  to  monitor 
this  activity  and  suggest  necessar>'  modifications  to 
•he  coding  system. 

In  addition  to  specific  improvements  to  DRGs  or 
poups  of  DRGs,  generic  improvements  in  the 
DRG  definitions  are  sometimes  warranted.  Since 
*e  implementation  of  PPS.  a  significant  amount 
of  government  and  private  research  has  focused  on 
the  ability  of  the  DRG  classifications  to  distribute 
P>yn>ents  equitably  across  hospitals  and  patients. 
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These  efforts  have  typically  attempted  to  measure 
and  reduce  the  heterogeneity  of  the  DRGs. 

Research  on  alternative  case-mix  measurement 
systems  to  modify  or  replace  the  DRGs  is  still  at 
an  early  stage.  A  potentially  fruitful  area  for  short- 
term  generic  DRG  jmprowement  is  through  refining 
the  definitions  of  CCs.  Work  on  CCs,  sponsored 
by  HCFA,  is  nearing  completion  and  may  yield 
significant  improvements  in  DRG  homogeneity  for 
fiscal  year  1989.  The  Commission  will  continue  to 
examine  these  and  other  improvements  under  con- 
sideration by  HCFA. 

Indirect  Teaching  and  Disproportionate 
Share  Adjustments 

The  indirect  teaching  and  disproportionate  share 
adjustments  to  PPS  payments  significantly  affect 
the  distribution  of  payments  across  hospitals.  More 
than  1 ,000  PPS  hospitals  receive  an  indirect  teach- 
ing adjustment.  For  those  hospitals,  the  average 
adjustment  to  the  Federal  rate  is  about  $475  per 
case  in  1988,  dollars.  More  than  1,200  hospitals 
receive  adjustments  to  their  PPS  payments  because 
they  treat  a  disproportionate  number  of  poor  peo- 
ple. Prior  to  recent  legislation,  the  average  adjust- 
ment to  the  Federal  rate  for  these  hospitals  was 
$280  per  case  in  1988  dollars.  Further,  many 
hospitals  that  receive  an  indirect  teaching  adjust- 
ment also  receive  a  disproportionate  share  adjust- 
ment. 

These  adjustments  were  developed  to  compen- 
sate hospiuls  for  increased  costs  not  otherwise 
recognized  by  the  PPS  payment  formula.  ProPAC 
is  examining  these  two  major  adjustments  as  part 
of  a  broader  effort  to  understand  cost  variations 
across  hospitals.  The  Commission  will  analyze  the 
entpirical  basis  and  the  policy  implications  of  these 
adjustments  as  well  as  possible  alternative  mea- 
sures of  these  costs.  This  study  will  be  helpful  in 
evaluating  the  appropriateness  of  PPS  payments. 

Ou'ther  Payments 

Since  the  implennentation  of  PPS,  modifying 
outlier  payment  policy  has  been  recognized  as  one 
of  the  most  important  avenues  for  improving  the 
equity  of  PPS  payments.  Outlier  payments  are 
included  in  PPS  to  limit  hospiuls'  financial  risks. 
These  risks  arise  in  part  because  of  deficiencies  in 
measuring  case  mix.  Although  it  was  expected  that 
hospitals  would  incur  losses  on  some  cases  and 
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realize  profits  on  others,  both  random  and  system- 
atic occurrences  of  costly  cases  may  cause  finan- 
cial hardship  for  some  hospitals. 

Previous  analyses  by  ProPAC  and  others  have 
demonstrated  that  the  number  of  outlier  cases  and 
the  amount  of  payments  are  unevenly  distributed 
across  DRGs  and  hospitals.  Further,  the  Commis- 
sion's analysis  of  cases  treated  in  specialty  hospi- 
tals has  demonstrated  that  payment  inequities  for 
these  cases  are  largely  due  to  problems  with  outlier 
payment  policy. 

ProPAC  will  devote  significant  resources  to 
studying  outlier  payment  policy,  focusing  on  the 
basis  for  calculating  outlier  payments  and  the  size 
of  the  outlier  pool  as  a  percentage  of  total  PPS 
payments.  The  Commission  will  also  examine  the 
methods  of  funding  outlier  payments,  the  methods 
for  setting  outlier  thresholds,  the  marginal  cost 
fector,  DRG-specific  outlier  set-asides,  adequate 
payments  for  bum  outliers,  and  the  relationship 
between  outlier  payment  policy  and  the  indirect 
teaching  and  disproportionate  share  adjustments. 

One  of  the  more  difficult  issues  in  outlier  pay- 
ment is  estimating  the  marginal  cost  factor  used  to 
calculate  payments  for  outlier  cases.  Currently, 
there  are  no  adequate  measures  of  true  marginal 
costs.  ProPAC,  therefore,  has  funded  a  major  re- 
search project  to  study  daily  cost  patterns  for 
inpatient  care.  The  study  also  will  provide  more 
information  about  the  services  provided  throughout 
a  hospital  stay,  the  timing  of  those  services,  and 
the  effect  of  varying  lengths  of  stay  on  .costs. 

Payment  Adjustments  for  Geographical 
Cost  Differences 

Data  from  Medicare  Cost  Reports  indicate  that, 
during  the  first  three  years  of  PPS.  small  rural 
hospitals  were  much  more  likely  to  have  negative 
operating  margins  than  their  urban  counterparts. 
Tliis  has  raised  concerns  about  a  subgroup  of  rural 
hospitals  that  may  be  particularly  vulnerable  under 
PPS.  Legislative  changes  have  been  enacted  since 
the  third  year  of  PPS  to  help  the  financial  position 
of  rural  hospitals.  Despite  these  changes,  some 
rural  hospitals  may  continue  to  have  problems 
under  PPS.  Legislative  changes  have  been  enacted 
since  the  third  year  of  PPS  to  help  the  financial 
position  of  rural  hospitals.  Despite  these  changes. 


some  rural  hospitals  may  continue  to  have  prob- 
lems under  PPS. 

The  Commission  is  thus  focusing  analytic  efforts 
on  isolated  hospitals  that  may  be  the  only  source  of 
care  for  beneficiaries  in  rural  areas.  Using  more 
recent  data,  ProPAC  will  examine  the  differences 
in  costs  between  urban  and  rural  hospitals.  The 
Commission  also  will  consider  the  criteria  for 
defining  Sole  Community  Hospitals.  The  analysis 
will  determine  which  hospitals  meet  alternative 
criteria  for  SCH  status  and  whether  the  SCH  vol- 
ume payment  adjustments  provide  adequate  finan- 
cial relief  to  those  with  declining  admissions. 

ProPAC  plans  to  examine  the  basis  for  the  sepa- 
rate urban  and  rural  standardized  amounts.  Con- 
gress, in  the  Omnibus  Reconciliation  Act  of  1987. 
asked  that  ProPAC  consider  two  major  issues.  The 
first  is  the  feasibility,  impact,  and  desirability  of 
eliminating  or  phasing  out  separate  urban  and  rural 
payment  rates.  The  second  issue  concerns  the  de- 
sirability of  maintaining  separate  payment  rates  for 
hospitals  located  in  large  urban  areas. 

The  Commission  will  continue  to  monitor  the 
Secretary's  effons  to  develop  new  labor  market 
area  definitions.  ProPAC  believes  the  current  defi- 
nitions are  a  fundamental  flaw  in  the  design  of 
PPS.  Current  labor  market  areas  fail  to  recognize 
the  substantial  wage  differences  between  inner-city 
and  suburban  hospitals  in  urban  areas.  They  also 
fail  to  account  for  wage  differences  in  rural  areas. 
Analytic  efforts  will  focus  on  examining  methods 
for  developing  a  skill-mix  adjustment  to  the  area 
wage  index.  ProPAC  also  will  study  the  feasibility 
and  appropriateness  of  adjusting  the  non-wage- 
related  portion  of  the  adjusted  standardized 
amounts.  These  adjustments  would  be  based  on 
area  differences  in  hospitals'  non-labor  costs  and 
inpu^  prices. 

Variation  in  Resource  Use  and  the 
Distribution  of  Payments 

Variations  in  the  use  of  procedures,  hospitaliza- 
tions, and  other  medical  services  have  been  well 
documented.  These  variations  have  not  yet  been 
explained  adequately  by  population  characteristics. 
Further,  the  extent  to  which  unexplained  variation 
reflects  appropriate  differences  in  medical  prac- 
tices or  inefficient  medical  care  remains  unclear. 
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Work  completed  by  ProPAC  during  the  past  year 
suggests  that  differences  in  medical  practice  may 
be  a  major  contributor  to  the  unexplained  variation 
of  resource  use  ia  the  DRG  sysitm.  This  study  ai 
hospital-level  vauiation  in  cfcaiges  demoastrated  that 
using  currently  available  data  refineniems  of  ihe 
DRGs  is  unlikely  to  aker  the  distribution  of  pay- 
ments to  hospitals.  Further,  other  research  suggests 
that  even  if  additional  data  were  used  to  refuie 
DRGs,  the  impact  on  aggregate  payments  would  be 
limited. 

>  During  1988,  ProPAC  will  con^Iete  additional 
analyses  of  hospital  resource  use.  These  efibits 
will  determine  the  extent  to  which  resource  use 
variation  is  due  to  different  use  of  specific 
inpatient  services.,  such  as  special  care  units  and 
individual  ancillary  departments.  In  addition,  the 
analyses  will  document  the  relationship  between 
variation  in  costs  and  payments  under  PPS. 

The  Coaanission  also  plans  to  study  r^ion^ 
variation  in  per-case  treatment  costs  within  specific 
tuigical  procedure  groiqK  and  medical  conditions. 
The  effect  of  varying  medical  practice  patterns  on 
hospital  costs  will  be  examined  for  the  selected 
procedures  and  conditions.  This  analysis  will  de- 
velop the  groundwork  for  explaining  the  linka^ 
between  variation  in  resource  ase  at  the  hospital 
level  and  variation  in  medical  practice  patterns. 

Related  analyses  will  study  the  effecu  of  PPS  on 
medical  practice  patterns.  FYoPAC  is  conducting  a 
longitudinal  analysis  of  trends  in  the  concentntioa 
of  specialized  procedures.  The  study  will  examine 
the  changes  in  boq>it^  procedure  vohimes,  costs, 
and  operating  maigins  fiom  1984  to  1986.  ProMC 
will  estimate  Ae  effect  of  these  changes  on  the 
number  of  hospitals  performing  these  procedures. 

i 

IMPROVING  THE  DATA  UlSED  FOR 
ANALYZING  PPS  PAYMENTS 

Timely  and  accurate  cost  data  are  critical  for 
developing  improvements  to  PPS.  as  well  as  for 
evaluating  the  effects  of  this  system.  Although  PPS 
has  shifted  Medicare  away  from  cost-based  reian- 
bursement,  cost  data  are  central  to  many  of  the 
analyses  necessary  fer  maiat^ning  and  evaluating 
the  system.  The  Commission,  for  example,  uses 
cost  data  to  develop  recommendations  for  updates 
to  the  PPS  payment  amounts,  to  study  PPS  pay- 
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ment  adjustments,  to  simulate  DRG  lecalihiation 
using  cost-based  weights,  and  to  calculate  hospital- 
specific  cost-to-chaige  ratios  for  outlier  payments. 
During  1987,  HCFA  significantly  improved  the 
timeliness  of  cost  dau.  A  sample  of  Me<L:are  Cost 
Repofts  for  the  thiid  year  of  PPS  (primanly  cover- 
ing fiscal  year  1986)  was  aoade  available  in  itme 
1987.  It  essentially  constitmed  the  'Nearly  retnras*' 
san^  recommended  by  ProPAC  an  its  April  1987 
Kpoit  to  the  Secretary.  Baning  any  major  diai^es 
in  the  MCR.  Ihe  relatively  short  time  \»g  in  dau 
availability  should  continue.  In  this  report,  ibe 
CoBimission  urges  the  Secretary  to  explore  addi- 
tional areas  for  improving  the  timeliness  of  cost 
data. 

T1»e  accuracy  and  validity  of  cost  report  data 
continue  to  be  more  difficuh  lo  address.  The  cost 
rqwrt  was  designed  solely  to  estimate  costs  for 
Medicare  reimbursement  purposes.  Cost  report 
dau,  therefore,  mxj  not  iuUy  reflect  the  actual 
costs  of  treating  Medicare  patients.  Estimatiiig 
opsts  from  the  MCR  is  complicated  by  accounting 
nd  management  strategies  Aat  vary  across  hospi- 
tals and  over  time.  These  include  hospital  step- 
down  allocation  methods,  pricing  strat^ies.  and 
a^iponionment  of  costs  betvcen  Medicare  and  other 
payers. 

The  Commission  sponsored  a  preliminary  effort 
to  assess  the  accuracy  of  dau  from  the  MCR.  A 
survey  of  fiscal  intermediaries  and  hospital  admin- 
istrators  provided  some  broad  perceptions  on  the 
accuracy  of  cost  dau  under  PPS.  Results  indicate 
dut  although  PPS  has  broken  the  link  between  the 
MCR  and  Medicare' payment,  the  quality  of  the 
cost  dau  has  not  changed.  The  dau,  however,  still 
reflect  techniques  hospiuls  used  to  maximize  cost- 
based  «eimbursement.  They  indicate  some  new 
incentives  as  w«ll,  such  as  more  compleie  report- 
ing oC  costs  for  PPS  pass-thioughs  and  outpatient 
department  services.  (The  results  of  this  work  are 
sammarized  in  Technical  Appendix  A.) 

ProPAC  plans  to  conduct  additional  analyses  on 
the  adequacy  of  MCR  dau  for  specific  purposes. 
The  Commission  also  is  developiag  a  longitodiiul 
dau  base  linking  MCRs  from  1981  through  the 
di'ud  year  of  PPS.  This  dau  base  will  be  ased  lo 
alulyze  costs  before  and  after  PPS  implemen- 
tation. Analyses  will  focus  on  cfaaitges  in  per<ase 
costs,  ancillary  cost-to-charge  ratios,  and  the 
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relationship  between  per-case  costs  and  the  case-mix 
index  over  time. 

HOSPITAL  BEHAVIORAL  RESPONSES 
TO  PPS 

PPS  and  other  forces  in  the  health  care  industry 
have  changed  the  way  hospiuls  deliver  care  to 
Medicare  beneficiaries.  Indications  of  such  changes 
can  be  evaluated  through  cost  report  or  patient 
billing  dau,  as  discussed  earlier.  The  Commission 
also  evaluates  these  changes  by  examining  the 
hospital  industry  more  directly.  Because  hospiul 
behavioral  changes  could  affect  both  cost  and  qual- 
ity of  care,  ProPAC  will  continue  to  expand  its 
study  of  these  changes. 

Management  Strategies 

Managerial  strategies  alter  the  structure  or  the 
process  of  care  in  various  ways  to  respond  to  the 
incentives  of  the  payment  method.  These  strategies 
affect  both  the  circumstances  under  which  care  is 
delivered  and  the  resources  made  available  for 
patient  care.  ProPAC  will  examine  the  changes  in 
the  structure  and  process  of  patient  care  by  focus- 
ing on  three  major  factors:  hospital  suffing,  the 
structure  of  the  industry,  and  the  sensitivity  of 
hospiuls  to  the  DRG  prices. 

Stafnng — Hospitals  have  reduced  the  size  of 
their  inpatient  work  force  since  the  implementation 
of  PPS.  Inpatient  FTEs  declined  by  2.1  percent 
from  1983  to  1986.  Inpatient  FTEs  per  admission, 
however,  increased  by  0.8  percent  during  this  pe- 
riod. These  trends  may  reflect  hospiuls'  inability 
to  respond  quickly  to  declining  admissions.  In 
addition,  hospitals  may  not  be  able  to  reduce 
inpatient  FTEs  per  admission  due  to  increasing 
patient  severity. 

ProPAC  will  investigate  these  sUffing  trends, 
focusing  on  how  the  function,  numbers,  and  orga- 
nization of  hospiul  employees  have  changed.  Re? 
search  will  emphasize  understanding  how  and  why 
staffmg  changes  differ  across  hospiuls.  The  Com- 
mission will  examine  information  on  the  extent  to 
which  changes  are  attribuuble  to  PPS  and  prospec- 
tive pricing  instituted  by  other  payers.  These  dau 
will  be  used  to  infer  the  potential  effects  of  staff- 
ing changes  on  hospitals,  hospiul  employees,  the 
Medicare  program,  and  its  beneficiaries. 


Slructtire  of  the  Industry — Until  recently,  most 
health  care  was  provided  by  single  entities  like 
hospitals,  physicians,  clinics,  and  nursing  homes. 
Facing  new  market  pressures,  Ixwever,  the  struc- 
ture of  the  health  care  industry  is  changing.  Partic- 
ularly nouble  are  vertical  and  horizonul  integra- 
tion strategies.  These  are  strategies  in  which 
hospiuls  expand  to  provide  similar  services  or 
related  services  covering  other  phases  and  levels  of 
care.  Little  is  known  about  the  effects  of  these 
strategies  on  the  Medicare  program  and  its  benefi- 
ciaries. 

ProPAC  is  undertaking  an  investigation  of  alter- 
native vertical  and  horizontal  integration  su-ategies 
and  the  effects  of  each  on  the  overall  structure  of 
the  hospiul  industry.  The  study  will  look  at  exist- 
ing dau  on  the  prevalence  of  such  strategies  in  the 
health  care  industry.  The  Commission  will  review 
alternative  corporate  governing  and  decision-making 
structures.  The  legal  and  financial  implications  of 
these  alternative  approaches,  including  conse- 
quences for  Medicare  payments  to  hospitals,  will 
be  explored.  Finally,  the  study  will  address  the 
hospitals*  objectives  in  adopting  these  integration 
strategies. 

DRG  Price  Sensitivity— The  extent  to  which 
hospitals  are  sensitive  to  variations  in  DRG  prices 
is  an  important  component  of  the  relationship  be- 
tween prospective  pricing  incentives  and  hospital 
behavioral  changes.  ProPAC  will  identify  the  ex- 
tent and  objectives  of  hospiul  strategies  to  concen- 
trate in  or  discontinue  selected  services.  The  analy- 
sis will  assess  whether  these  strategies  are  a  direct 
response  to  variations  in  the  DRG  prices  or  other 
&ctors  influencing  hospital  management.  The  role 
of  product-line  management  and  service  costing  in 
hospitals*  responses  to  DRG  price  variations  also 
will  be  examined.  ProPAC  will  use  this  informa- 
tion 10  examine  changes  in  the  provision  of  hospi- 
tal services  over  time.  Any  trends  in  the  adoption 
or  discontinuation  of  services  since  the  introduc- 
tion of  PPS  will  be  identified. 

Responses  to  the  Continuation  of  the 
CapiUl  Cost  Piass-Through 

Capiul  continues  to  be  reimbursed  on  a  pass- 
through  basis.  Paying  for  capital^in  this  manner — 
while  operating  costs  are  paid  under  a  prospective 
systen>---has  given  hospitals  economic  incentives 
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to  substitute  capita]  for  opendng  costs.  Some 
hospitals  may  liave  responded  to  the  inceaiives  fay 
actually  incicasiDg  their  capital  investments.  Oth- 
ers may  haw  attempted  to  maximize  Medicare 
reimbursement  by  changing  their  accounting  stnNe- 
gies  so  that  more  costs  are  dassified  as  capital. 
Indeed,  it  is  oncatain  whether  pan  of  the  11.5 
percent  annual  growth  lale  in  capital  costs  since 
PPS  impleoKfliation  is  aaribatable  to  these  kinds 
of  behavimai  changes.  Under  current  poftcy.  pay- 
ments were  reduced  below  costs  for  1987  through 
1989.  This  policy  may  thus  lessen  the  effect  of  the 
incentives. 


ProPAC  will  examine  the  impact  of  the  dual 
coital-operating  cost  payment  system.  Medicare 
cost  report  trend  data  will  imwide  descriptive  in- 
formation on  changes  in  hospital  investment  behav- 
ior. The  study  will  examine,  for  example,  chains 
in  the  relatiw  capital  costs  of  ancillary  depanments 
compared  widi  their  total  costs.  From  diis,  PtoBIC 
will  draw  geiaeral  concfatsions  about  the  effects  of 
the  incentives  inherent  in  the  dual  pa>mem  method. 

In  addition,  ProPAC  will  study  the  relationship 
between  capital  costs  and  occupancy.  This  infor- 
mation will  support  Commission  judgments  on  dK 
feasibility  and  appropriateness  of  linking  capital 
payments  to  boqwal  occvpancy  rates.  This  siody 
is  in  response  to  a  congressional  mandate  in  the 
Omnibus  Budget  Reconciliation  Act  of  1987. 

SHIFT  OF  SERVICES  FOR  AN 
EPISODE  OF  CARE  I 

There  hare  been  major  shifts  in  the  site  of  hcahh 
care  service  delivery  since  the  implementation  of 
H»S.  Two  phenomena  are  largely  responsible.  First, 
medical  or  snigical  procedures  that  were  performed 
in  inpatient  hospital  facilities  are  being  shifted  to 
ambulatory  settings,  eliminating  hospitiri  admis- 
sions. This  trend  began  wcH  before  Ae  implemen- 
tation of  PPS.  Second,  services  that  used  to  be 
provided  as  part  of  a  hospital  admission  increas- 
ingly are  delivered  before  or  after  the  hospital  stay 
in  an  ambulatory  setting.  This  trend  is  associated 
with  declining  lengths  of  stoy  dot  can,  in  pan,  be 
attributed  to  the  incentives  of  PPS. 

These  major  changes  in  site  of  care  have  raised 
many  questions  about  total  costs,  quality  of  care, 
and  beneficiary  access  to  services.  Further,  the 
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CK»em  and  nature  of  site-of-care  shifts  may  ^aiy 
acioss  beneficiary  groups  and  hospital  types.  It  is 
difficult  to  explore  these  issues  because  awailaUe 
data  are  inadequate  to  investigate  services  provided 
throughout  an  entire  episode  of  care.  For  cenain 
•ervice  delivery  sites  there  are  neither  data  nor 
plans  to  develop  sooroes  of  data.  PrdPlfiC  is  intcr- 
etted  in  these  issues  because  of  the  ciitical  role 
PPS  is  playing  in  diese  changes  men  diough  diey 
involve  outpatient  service  settings. 

PPS  incentives  to  shift  services  out  of  the  inpa- 
tient hospital  setting  affect  beneficiary  out-of- 
pochet  spending.  The  Conmiission  has  examined 
iihwtrative  examples  of  typical  cases.  PtoMC  de- 
lennined  that  beneficiary  cost-sharing  responsibili- 
ties for  the  facility  charges  are  usually  less  for 
outpatient  surgery  than  for  the  same  suigery  per- 
fonned  in  an  inpatient  setting.  This  would  proba- 
bly be  true  for  medical  treatment  performed  in  the 
outpatient  setting  as  well.  On  the  other  hand,  when 
beneficiaries  are  treated  as  inpatients,  but  dis- 
charged earlier  for  further  treatment,  they  roust 
bear  the  cost  of  coinsurance  for  additional  fiurility 
chaiges,  thus  increasing  total  liibility. 

Many  questions  remain  about  the  effects  of 
site-of-care  shifts  on  total  health  care  costs.  While 
Rich  shifts  could  reduce  costs  for  inpatient  care, 
they  may  increase  the  total  costs  over  an  episode  of 
care.  These  changii^g  cost  patterns  nu^  vary  across 
types  of  procedures,  DRGs,  or  various  benefidaiy 
groups.  The  quality  of  care  also  may  be  affected 
by  the  shifts  in  site  of  care. 

Finally,  beneficiary  access  to  appropriate  ser- 
vices, particularly  because  patients  arc  being  dis- 
chaiged  from  hospitals  earlier,  needs  to  be  assessed 
and  monitored.  Post-hospital ization  services  may 
•no*  be  available  to  some  beneficiaries,  either  be- 
cause they  are  not  provided  in  a  particular  area  or 
because  the  beneficiaries  cannot  afford  them. 

One  of  the  Commission's  majtn*  priorities  in  the 
oouung  year  is  to  better  understand  the  cost,  qual- 
ity, and  access  to  services  throughout  an  entire 
episode  of  care.  To  do  this,  beneficiaiy-level  dau 
on  an  entire  episode  of  care  are  needed.  These  data 
wo<dd  include  utilization  and  costs  of  services 
cowered  under  both  Medicare  Part  A  and  Medicare 
PartB. 
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Because  of  the  importance  of  these  issues  and 
the  clear  need  for  more  and  better  data,  ProPAC  is 
initiating  a  major  data  development  effoit  to  meige 
Medicare  Part  A  and  B  files.  The  Comnussion  is 
carefully  monitoring  other  organizations'  effons  to 
produce  similar  data  bases  and  will  collaborate  on 
dKse  efforts  if  possible.  The  devel(^nnent  of  a  linked 
data  base  is  the  first  stage  of  several  specific 
analytic  activities  Prcd^^  plans  to  undertake.  These 
include  examinations  of  particularly  vulnerable 
beneficiary  groups  and  variations  in  medical  prac- 
tice patterns. 

A  related  effon  will  examine  benefit  changes  in 
the  Medicare  program  since  1980  by  reviewing 
statutory,  regulatory,  and  administrative  changes. 
These  benefit  changes  affect  utilization  and  costs, 
so  they  will  be  importam  to  understand  in  analyses 
of  changes  in  services  provided  throughout  an 
episode  of  care. 

BENEHCIARY  ACCESS  AND  QUALITY 

Beneficiary  access  to  health  care,  and  die  quality 
of  that  care,  continue  to  be  annong  the  most  impor- 
tant issues  fKing  the  Medicare  program.  To  assess 
PPS  fully,  methods  are  needed  that  accurately 
measure  and  assess  changes  in  access  and  quality 
of  care.  Additional  methods  are  necessary  to  iden- 
tify what  has  caused  these  changes — ^for  example. 
^)ecific  provider  practices,  features  of  PPS,  or 
other  foctors. 

Ensuring  beneficiary  access  to  high-quality  care 
has  always  been  one  of  the  Commission's  major 
priorities.  All  analyses  and  policy  recommenda- 
tions are  undertaken  considering  their  potential 
effects  on  quality  of  care.  One  of  the  majw  objec- 
tives of  ProRfKC's  work  on  variations  in  resource 
use,  for  example,  is  to  assess  how  these  variations 
affect  quality  of  care.  The  studies  of  hospitals' 
behavioral  responses  to  PPS  also  will  examine 
potential  effects  on  quality  of  care.  In  addition, 
ProPAC  will  look  at  specific  activities  that  niay 
compromise  quality  of  care.  It  will  also  identify 
specific  populations  that  may  be  particularly  vul- 
nerable to  declines  in  quality  of  care.  The  Com- 
mission will  continue  to  use  existing  data  to  inves- 
tigate particular  characteristics  of  the  process  of 
care  in  light  of  its  concerns  about  quality. 


Studies  of  beneficiary  access  and  quality  require 
considerable  time  and  financial  resources.  To  con- 
serve and  focus  the  Commission's  resources,  there- 
fore, ProPAC  will  continue  to  nnonitor  research 
conducted  by  other  oiganizations.  The  Institute  of 
Medicine  of  the  National  Academy  of  Sciences 
recently  launched  a  majcn-  assessment  of  quality  of 
care  mechanisms  under  die  Medicare  program. 
This  congressionally  mandated  study  may  become 
the  basis  of  critical  public  policy  (Uscussions  and 
actions  on  beneficiary  access  and  quality  of  care. 
The  study  will  provide  important  information  that 
the  Commission  will  consider  in  its  deliberations. 

Measuring  the  Quality  of  Inpatient  Care 

As  its  focus  shifts  to  the  broader  effects  of  PPS, 
the  Conmiission  has  intensified  its  attempts  to  use 
health  outcomes  to  measure  quality  of  care,  al- 
though data  inadequacies  continue  to  limit  these 
effons.  Only  very  crude  outcome  statistics,  such  as 
mortality  and  readmission  rates,  are  available. 
Rndings  based  on  these  data  are  incomplete  and 
difficult  to  interpret. 

The  Commission  believes  that  mortality  statis- 
tics are  an  important  source  of  information  about 
quality  of  care.  Further  technical  and  statistical 
analysis,  however,  is  needed  to  refine  the  method- 
ology for  calculating  mortality  statistics.  In  partic- 
ular, data  need  to  be  adequately  adjusted  for  sever- 
ity of  illness.  The  Commission  thus  plans  to 
complete  a  preliminary  study  of  the  effects  of 
within-DRG  patient  severity  on  mortality  statistics. 
Information  from  this  study  will  suf^lement  data 
HCFA  is  gathering  on  this  issue. 

Changes  in  readmission  rates  over  time  m^ 
provide  additional  empirical  evidence  about  how 
hospital  responses  to  the  incentives  of  PPS  affect 
qualitxof  care.  The  Commission  is  analyzing  rates 
of  readmission  during  the  fvst  three  years  of  PPS. 
This  study  will  document  overall  changes  in  read- 
mission  rates  for  beneficiaries  in  all  DRGs  as  well 
as  for  specific  groups  of  DRGs.  In  addition,  read- 
mission  rates  will  be  compared  across  various 
hospital  types. 

Although  the  currently  available  outcome  mea- 
sures of  quality  of  care  are  limited,  there  is  a 
significant  amount  of  data  that  can  provide  de- 
scriptive information  about  the  quality  of  care 
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provided  to  Medicare  beneficiaries.  ProPAC  will 
continue  its  analysis  of  vulnerable  beneficiary 
groups  that  may  be  at  a  greater  risk  of  adverse 
health  outcomes  if  quality  of  care  declines.  The 
^ups  are  defined  by  diagnosis,  age,  and  income 
sutus.  For  these  vulnerable  groups.  ProPAC  will 
document  longitudinal  patterns  of  inpatient  re- 
source use,  including  length  of  stay,  total  charges, 
and  mortality  and  readmission  rates.  This  descrip- 
tive information  will  be  useful  in  understanding  the 
changing  hospital  stay  and  identifying  areas  need- 
ing further  research. 


Measuring  the  Quality  of  Non-Inpatient 
Care 


As  more  of  the  beneficiary's  care  is  provided 
outside  the  hospital,  ProPAC  will  broaden  its  ex- 
aminations of  quality  of  care  to  incorporate  these 
other  settings.  The  Commission  will  continue  to 
devote  a  significant  portion  of  its  resources  to 
examining  the  structure  and  process  of  the  care 
provided  throughout  an  episode  of  ^are.  Two  such 
efforts  are  described  below.  | 

Tkwisitional  Care — ^The  Commission's  major 
study  of  post-acute,  or  transitional,  care  is  in  its 
second  year.  This  study  was  initiated  to  examine 
the  provision  of  post-acute  care  in  hospital  set- 
tings. A  national  survey  and  series  of  case  studies 
•ere  designed  to  define  transitional  care,  measure 
its  prevalence  and  distribution,  and  examine  the 
cost  and  quality  of  care  implications  for  this  level 
of  care. 

Preliminary  findings  from  the  study's  survey  and 
from  several  case  studies  are  summarized  in  Tech- 
nical Appendix  C.  During  1988.  the  Commission 
will  complete  this  analysis  and  consider  additional 
research  suggested  by  the  results. 

Shift  of  Inpatient  Care  to  Outpatient  Settings- 
Consistent  with  the  incentives  of  PPS  and  PRO 
activities,  service  delivery  is  increasingly  being 
shifted  to  outpatient  senings.  Unlike  the  problems 
associated  with  post-acute  care,  this  shift  of  site 
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may  affect  beneficiaries  who  are  not  hospitalized. 
It  is  important,  therefore,  to  begin  developing  data 
bases  to  document  the  magnitude  of  the  shift  and 
to  characterize  the  patients  now  treated  in  outpa- 
tient settings. 

The  Commission  has  developed  several  research 
strategies  for  addressing  this  issue.  As  described 
earlier.  ProPAC  is  developing  a  data  base  that  links 
hospital  and  outpatient  services  by  beneficiary.  The 
Commission  will  use  these  and  other  data  to  docu- 
ment changes  in  volume  and  costs  for  several 
procedures  provided  in  the  inpatient  and  outpatient 
setting.  ProPAC  will  compare,  by  service  setting, 
the  health  outcomes  and  severity  of  illness  of 
patients  undergoing  these  procedures. 

The  Commissioiv  will  also  study  hospital  outpa- 
tient services  that  are  not  necessarily  provided 
during  an  episode  of  care  that  includes  hospital- 
ization. The  Omnibus  Reconciliation  Act  of  1987 
instructed  ProPAC  to  advise  the  Secretary  on  the 
payment  system  for  ambulatory  surgery  and  non- 
surgical outpatient  services  furnished  by  hospitals. 
Initially.  ProPAC  will  examine  available  MCR  data 
to  describe  the  cost  and  use  of  these  services 
across  hospitals. 

Perceptions  of  Quality  of  Care 

Beneficiaries'  and  providers'  perceptions  of  qual- 
ity are  important  sources  of  information.  ProPAC 
considers  these  perceptions  in  assessing  changes  in 
quality,  identifying  particular  problem  areas,  and 
determining  research  needs.  The  Commission  sys- 
tematically reviewed  anecdotal  evidence  and  per- 
ceptions related  to  quality  of  care  in  1986.  Besides 
identifying  areas  that  were  most  sensitive  to 
changes  in  quality  of  care,  the  study  helped  ProPAC 
refine  its  research  agenda  for  this  issue.  The  Com- 
mission worked  closely  with  the  American  Associ- 
ation of  Retired  Persons  (AARP).  which  is  contin- 
uing analyses  and  studies  on  this  topic.  ProPAC 
will  monitor  AARP's  efforts  and  will  review  the 
information  developed  through  its  studies. 


Friday 

May  27,  1988 


Part  IV 


UMI 


Department  of  the 
Treasury 


Internal  Revenue  Service 


26  CFR  Parts  1  and  602 
Income  Taxes;  Partnerships,  S 
Corporations  and  Personal  Service 
Corporations;  Taxable  Year  Election; 
Temporary  Regulations  and  Notice  of 
Proposed  Rulemaking 


p 

19688  Federal  Regiater  /  Vol.  53.  No.  103  /  Friday  May  27.  1988  /  Rules  and  Regulationa 


Federal  Regbter  /  Vol.  53.  No.  103  /  Friday  May  27.  1988  /  Rules  and  Regulations 19689 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Parte  1  and  602 

IJ JD.  nos] 

.Income  Taxee;  Election  of  Taxable 
Year  Other  Than  Required  Year  by 
P«rtnerehlpe,8Corporatloneand 
Personal  Service  Corporatione 

AOCNCV:  Internal  Revenue  Service, 
Treasury. 

actwn:  Temporary  regulations. 


r.  This  document  contains 
temporary  regulations  relating  to  the 
election  by  partnerships,  S  corporations, 
and  personal  service  corporations  to  use 
a  taxable  year  other  than  their  required 
taxable  year.  In  addition,  the  text  of  the 
temporary  regulations  set  forth  in  this 
dociunent  serves  as  the  text  of  the 
proposed  regulations  cross-referenced  in 
the  notice  of  proposed  rulemaking  in  the 
proposed  rules  section  of  this  issue  of 
the  Federal  Register.  Changes  to  the 
applicable  law  were  made  by  the 
Revenue  Act  of  1987.  The  regulations 
affect  partnerships,  S  corporations,  and 
personal  service  corporations  (and 
owners  of  those  entities)  and  provide 
them  with  the  guidance  needed  to 
comply  with  the  law.  In  addition,  the 
temporary  regulations  include 
conforming  and  clarifying  rules 
regarding  the  determination  of  the 
taxable  year  of  a  partnership  under 
section  706. 

EFFScnve  date:  The  temporary 
regulations  are  generally  effective  for 
taxable  years  beginning  after  December 
31, 1988. 

ran  FunTHCR  mramiATiON  coNTAcr 
Arthur  E.  Davis  m  of  the  Legislation  and 
Regulations  Division.  Office  of  Chief 
Counsel  Internal  Revenue  Service.  1111 
Constitution  Avenue  NW..  Washington, 
DC  20224  {Attention:  CCOJliT).  (202) 
566-3918,  not  a  toll-free  call. 

SUPPLEMEMTARY  INFORMATION:  | 

Badcground 

Sections  708(b).  1378.  and  441(i)  of  tiie 
Internal  Revenue  Code  (the  Code),  as 
amended  by  section  806  of  the  Tax 
Reform  Act  of  1988  (the  1986  Act)  (Pub. 
L  99-514. 100  Stat.  2085),  generally 
require  partnerships,  S  corporations, 
and  personal  service  corporations 
('TSCs") ,  respectively,  to  conform  their 
taxable  years  to  the  taxable  years  of 
their  owners. 

The  Revenue  Act  of  1987  (the  1987 
Act)  (Pub.  L 100-203. 101  Stat  1330), 
enacted  on  December  22. 1987,  added 
sections  444,  7519,  and  2aOH  to  the  Code, 
effective  for  taxable  years  beginning 


after  December  31, 198&  Section  444 
allows  certain  partnerships.  S 
corporations,  and  PSCs  to  make  an 
election  (a  "section  444  election")  to  use 
a  taxable  year  that  is  different  from  the 
taxable  year  that  such  entities  would 
otherwise  be  required  to  use.  Section 
444(d)(3).  however,  generally  prohibits 
entities  that  are  members  of  a  tiered 
structure  from  making  a  section  444 
election. 

Electing  partnerships  and  S 
corporations  are  required  to  make 
payments  under  section  7519  ("required 
payments")  to  the  Federal  government 
that  are  intended  to  represent  the  value 
of  the  tax  deferral  obtained  by  the 
owners  of  those  entities  through  the 
entity's  use  of  a  taxable  year  different 
from  the  required  taxable  year. 

Electing  PSCs  failing  to  distribute 
certain  amounts  to  employee-owners  by 
December  31  of  a  taxable  year  may  be 
required,  under  section  280H.  to  defer 
certain  deductions  for  amounts 
includible  (at  any  time)  in  the  gross 
income  of  employee-owners. 

On  January  15. 1988.  the  Internal 
Revenue  Service  issued  Notice  88-10 
(1988-6  IJR..B.  24)  to  provide  guidance 
with  respect  to  certain  issues  of 
immediate  concern  to  taxpayers 
affected  by  section  444.  Notice  88-10 
stated  that  forthcoming  temporary 
regulations  would  provide  that  a  section 
444  election  shall  not  be  required  to  be 
made  before  the  later  of  (i)  April  30. 
1988.  or  (ii)  80  days  after  the  publication 
of  those  temporary  regulations  in  the 
Federal  Register.  Publication  of  these 
temporary  regulations  in  the  Federal 
Register  commences  the  beginning  of  the 
60-day  period  for  making  a  section  444 
election.  Thus,  a  section  444  election  for 
the  first  taxable  year  beginning  after 
December  31. 1968,  must  be  made  on  or 
before  July  28, 1988. 

On  March  11. 1988.  the  Internal 
Revenue  Service  issued  Announcement 
88-49  (1988-13  IJI.B.  34)  to  provide 
guidance  to  corporations  electing  S 
status  that  are  considering  whether  to 
make  a  section  444  election.  On  March 
15. 1988,  the  Internal  Revenue  Service 
issued  Notice  88-^  (1988-13  LR.B.  27)  to 
provide  guidance  regarding  the 
definition  of  a  "tiered  structure"  for 
purposes  of  section  444  (d)(3). 

Furthermore,  on  April  4. 1988,  the 
Internal  Revenue  Service  issued  Notice 
88-49  (1988-16 1.R.B.  29).  Notice  88-<9 
waived  certain  penalties  and  answered 
additional  questions  regarding  sections 
444.  7519.  and  280H  that  had  not  been 
answered  in  the  earlier  notices  related 
to  these  sections. 


Sectkm444 

a.  Zfi  Genera  J 

If  three  conditions  are  met  a 
partnership.  S  corporation,  or  PSC  is 
eligible  to  make  a  section  444  election. 
First  with  one  limited  exception,  the 
entity  may  not  be  a  member  of  a  tiered 
structure.  Second,  the  entity  must  not 
have  had  a  section  444  election  in  effect 
previously.  Third,  certain  restrictions  on 
the  deferral  period  of  the  taxable  year  to 
be  elected  must  be  satisfied.  In  general, 
the  deferral  period  of  the  taxable  year  to 
be  elected  must  be  no  more  than  three 
months.  However,  there  are  special 
rules  regarding  the  deferral  period  for 
entities  that  are  changing  or  retaining 
their  taxable  year. 

For  purposes  of  section  444  and  these 
temporary  regiilations,  the  term 
"required  taxable  year"  is  defined  as  the 
taxable  year  that  is  determined  under 
section  706(b),  1378,  or  441(i).  without 
taking  into  account  any  taxable  year 
which  is  allowable  by  reason  of 
business  purpose.  Thus,  the  calendar 
year  is  the  required  taxable  year  for 
most  partnerships  and  all  S  corporations 
and  F^Cs.  The  only  partnerships  diat 
can  have  a  reqiured  taxable  year  of 
other  than  a  calendar  year  are  certain 
partnerships  with  fiscal  year  partners. 
Furthermore,  for  purposes  of  section 
444  and  these  temporary  regulations,  the 
term  "deferral  period"  is  defined  as  die 
number  of  months  that  occur  after  the 
end  of  the  taxable  year  desired  under 
section  444  and  through  the  close  of  the 
required  taxable  year.  For  example,  if 
the  taxable  year  desired  under  section 
444  is  September  30  and  the  required 
taxable  year  is  December  31.  the 
deferral  period  for  such  September  30 
taxable  year  is  3  months  (September  30 
to  December  31).  With  respect  to 
taxpayers  using  a  taxable  year  that  is 
the  same  as  their  required  taxable  year, 
the  deferral  period  for  such  year  is  zero. 
If  an  entity  qualifies  to  make  a  section 
444  election  and  desires  to  make  such 
election,  the  entity  must  file  Form  8716 
in  accordance  with  S  1.444-3T  of  these 
temporary  regulations.  Furthermore,  the 
entity  must  comply  with  the 
requirements  of  section  7519  or  280H, 
whichever  is  applicable. 

A  section  444  election  shall  remain  in 
effect  until  it  is  terminated.  Paragraph 
(a)(5)  of  S  1.444-lT  of  these  temporary 
regulations  provides  that  a  section  444 
election  is  terminated  when  the  entity 

(1)  changes  to  the  required  taxable  year. 

(2)  liquidates  (including  a  deemed 
liquidation  of  a  partnership  pursuant  to 
1 1.706-l(b)(l)(iv)).  (3)  willfiilly  fails  to 
comply  widi  the  requirements  of  section 
7519  or  280H,  whichever  is  applicable,  or 


(4)  becomes  a  member  of  a  tiered 
structure  (unless  the  "same  taxable  year 
exception"  provided  in  S  1.444-2T(e)  of 
these  temporary  regulations  applies).  In 
addition,  a  section  444  election  is 
generally  terminated  if  (5)  a 
corporation's  S  election  is  terminated  or 
(8)  a  PSC  ceases  to  be  a  PSC  However, 
if  a  corporation  is  a  PSC  immediately 
after  termination  of  its  S  election,  a 
section  444  election  may  be  continued 
by  the  PSC  (subject  to  the  rules  of 
§  1.280H-1T).  Furthermore,  a  PSC  that 
ceases  to  be  a  PSC  solely  because  it 
becomes  an  S  corporation  may  also 
continue  a  section  444  election  (subject 
to  the  rules  of  §5  1.7519-lT  and  1.7519- 
2T). 

b.  Tiered  Structure 

1.  In  General 

If  an  entity  is  a  member  of  a  tiered 
structure,  such  entity  cannot  make  or 
continue  a  section  444  election  unless 
the  same  taxable  year  exception 
provided  in  9  1.444-2T(e)  appUes.  An 
entity  is  generally  considered  a  member 
of  a  tiered  structure  if  the  entity  directiy 
owns  any  portion  of  a  deferral  entity  or 
a  deferral  entity  owns  any  portion  of  the 
entity.  A  deferral  entity  is  any  entity 
that  is  a  ptulnership,  S  corporation.  PSC, 
or  trust.  However,  grantor  trusts  and 
certain  trusts  treated  like  grantor  trusts 
are  excluded  from  the  definition  of  a 
deferral  entity.  Furthermore,  as  provided 
in  §  1.444-2T(c)  of  these  temporary 
regulations,  certain  deferral  entities  may 
be  disregarded  if,  in  the  aggregate,  they 
are  de  minimis  with  respect  to  the  entity 
desiring  to  make  a  section  444  election. 

These  temporary  regulations  provide 
that  the  date  for  determining  the 
existence  of  a  tiered  structure  is 
generally  the  last  day  of  the  required 
taxable  year  ending  within  the  taxable 
year  that  would  result  fit>m  a  section  444 
election.  Thus,  for  example,  assume  an  S 
corporation  that  historically  used  a 
September  30  taxable  year  desires  to 
retain  its  September  30  taxable  year  by 
making  a  section  444  election  for  its 
taxable  year  beginning  October  1, 1987. 
The  general  rule  provides  that  December 
31. 1987,  is  the  time  for  determining 
whether  such  S  corporation  is  a  member 
of  a  tiered  structure.  However,  for 
taxable  years  begiiming  in  1987.  these 
temporary  regulations  provide  that  an 
entity  wiU  not  be  a  member  of  a  tiered 
structure  if,  on  the  date  the  entity  files 
its  section  444  election  for  such  taxable 
year,  the  entity  is  not  a  member  of  a 
tiered  structure.  Thus,  in  the  above 
example,  the  S  corporation  will  be 
considered  to  be  a  member  of  a  tiered 
structive  for  its  taxable  year  beginning 
October  1. 1987,  only  if  die  S  corporation 


is  a  member  of  a  tiered  structure  on  both 
December  31. 1987.  and  the  date  the  S 
corporation  files  its  section  444  election 
for  such  year. 

2.  De  minimis  Rules 

These  temporary  regulations  include 
two  de  minimis  rules  that  allow  an 
entity  to  disregard  certain  deferral 
entities  in  determining  whether  the 
entity  is  a  member  of  a  tiered  structure. 
The  "downstream  de  minimis  rule" 
provides  that  if  an  entity  owns  any 
portion  of  one  or  more  deferral  entities, 
such  ownership  is  disregarded  if,  in  the 
aggregate,  all  such  deferral  entities  meet 
either  (i)  the  5  percent  adjusted  taxable 
income  test  or  (ii)  the  2  percent  gross 
income  test.  See  §  1.444-2T(c)(2)  of  tiiese 
temporary  regulations  for  further  details 
on  these  two  tests.  The  "upstream  de 
minimis  rule"  provides  that  if  an  entity 
is  directly  owned  by  one  or  more 
deferral  entities,  such  ownership  is 
disregarded  if  deferral  entities  directly 
own,  in  the  aggregate,  5  percent  or  less 
of  the  entity  desiring  to  make  or 
continue  a  section  444  election. 

3.  Same  Taxable  Year  Exception 

Paragraph  (e)  of  S  1.444-2T  of  these 
temporary  regulations  provides  that  if  a 
partnership  or  S  corporation  is  a 
member  of  a  tiered  structure,  the 
partnership  or  S  corporation  may  have  a 
section  444  election  in  effect  if  the  tiered 
structure  consists  entirely  of 
partnerships  or  S  corporations  (or  both), 
all  of  Which  have  the  same  taxable  year. 
The  same  taxable  year  exception  is 
generally  not  available  if  a  PSC  is  a 
member  of  the  tiered  structiu>e.  The 
temporary  regulations  provide  detailed 
rules  for  the  interaction  of  the  de 
minimis  rules  with  the  same  taxable 
year  exception  (see  9 1.444-2T(e)(5)). 

4.  Notice  88-36 

Except  for  three  minor  clarifications 
and  several  minor  editorial  changes, 
9 1.444-2T  of  these  temporary 
regulations  contains  the  same  tiered 
structure  rules  first  provided  in  Notice 
88-36.  The  first  clarification  relates  to 
the  date  for  determining  the  existence  of 
a  tiered  8tructiu«  (see  S  1.444-2T(d)). 
Specifically,  these  temporary  regulations 
clarify  that  if  the  taxable  year  resulting 
ttom  a  section  444  election  does  not 
include  the  last  day  of  the  required 
taxable  year  for  such  taxable  year,  then 
the  entity  making  the  section  444 
election  is  not  considered  to  be  a 
member  of  a  tiered  structure  for  such 
year  (see  example  (2)  in  9 1.444-2T 

(d)(1)). 

The  second  clarification  relates  to  the 
exception  from  the  term  "deferral 
entity"  for  grantor  trusts  (and  certain 


trusts  treated  as  grantor  trusts)  in 
9 1.444-2T(b)(2)(ii).  Specifically,  diese 
temporary  regulations  clarify  Uiat  to  the 
extent  any  taxpayer  owns  a  grantor 
trust  such  taxpayer  is  treated  as 
directiy  owning  die  assets  of  such  a 
trust.  For  illustrations  of  this  nde,  see 
examples  (1)  and  (2)  in  9 1.444-2T 
(b){2)(ii). 

The  third  clarification  is  that  an 
affiliated  group  of  personal  service 
corporations  filing  a  consolidated 
income  tax  return  is  treated  as  a  single 
entity  for  purposes  of  determining 
whether  a  taxpayer  is  part  of  a  tiered 
stiucture.  See  9 1.444-2T(b)(2)(i). 

c.  Limitations  on  Deferral  Period 

In  general,  a  section  444  election  may 
be  made  only  if  the  deferral  period  of 
the  taxable  year  to  be  elected  is  not 
longer  than  three  months.  However,  if 
an  entity  is  changing  its  taxable  year, 
the  deferral  period  of  the  taxable  year  to 
be  elected  may  not  be  longer  than  the 
shorter  of  (1)  three  months  or  (2)  the 
deferral  period  of  the  taxable  year  that 
is  being  changed.  These  temporary 
regulations  define  the  phrase  "deferral 
period  of  the  taxable  year  that  is  being 
changed"  as  the  deferral  period  of  the 
taxable  year  immediately  preceding  the 
taxable  year  for  which  the  entity  desires 
to  make  a  section  444  election. 

Thus,  for  example,  assume  a 
partnership  that  has  historically  used  a 
March  31  taxable  year  desires  to  change 
to  a  taxable  year  ending  September  30 
for  its  taxable  year  beginning  April  1, 
1987.  Further  assume  that  for  the  taxable 
year  beginning  April  1, 1987,  the 
partnership's  required  taxable  year  is 
December  31.  Based  on  these  facts,  the 
deferral  period  of  the  taxable  year  being 
changed  is  nine  months  (March  31  to 
December  31)  and  the  deferral  period  of 
the  taxable  year  being  elected  is  three 
months  (September  30  to  December  31). 
As  a  result,  the  partnership  may,  if 
otherwise  qualified  [i.e.,  the  partnership 
is  not  considered  to  be  a  member  of  a 
tiered  structure),  make  a  section  444 
election  to  change  to  a  year  ending 
September  30  for  its  taxable  year 
beginning  April  1. 1987. 

These  temporary  regulations  provide 
special  transitional  rules  for  certain 
taxpayers.  First  9 1.444-lT(b)(2)(ii)  of 
these  temporary  regulations  provides 
that  if  a  corporation  (1)  elected  S  status 
after  September  18, 1986,  and  before 
January  1, 1988,  and  (2)  elected  to  have  a 
calendar  taxable  year,  then  such 
corporation  is  allowed  to  modify  the 
normal  deferral  period  limitations  on 
changing  its  taxable  year.  Specifically, 
such  corporation  may  substitute  the 
deferral  period  of  the  last  taxable  year 
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prior  to  electing  to  be  an  S  corporatian 
for  the  deferral  period  of  the  taxable 
year  that  ia  being  changed.  Thus,  in 
order  to  benefit  from  tlda  qwdal  rule, 
the  corporation  electing  S  status  most 
haw  beei  in  existence  prior  to  electing 
S  status. 

The  second  special  transitional  rule 
provides  that  an  entity  may,  if  otherwiae 
qualified,  make  a  section  444  election  fbr 
its  first  taxable  year  begfnmng  after 
December  31. 1986,  to  luve  a  taxable 
year  that  is  the  same  as  the  entity's  last 
taxable  year  beginning  in  1986.  See 
S  1.444-lT(b](3J  of  these  temporary 
regulations. 


d.  Procedures  for  MaJung  a  Setition  444 
Election  fSectwn  1.444-3T) 

1.  In  General 

A  section  444  election  is  made  \fg 
filing  Fonn  8716,  "Election  to  Have  a 
Tax  Year  Other  Than  a  Required  Tax 
Year,"  with  the  Service  Center  indicated 
by  the  instructions  to  Form  8716.  In 
general.  Form  8716  must  be  filed  by  the 
earlier  <rf  ^)  the  15th  day  of  the  fifth 
month  fallowing  the  month  that  includes 
the  first  day  of  the  taxable  year  for 
which  the  election  will  first  be  eSiective, 
or  (ii)  the  due  date  (without  regard  to 
extensions)  of  the  income  tax  return 
resulting  fixnn  the  sectioa  444  election. 
Howevv,  if,  based  on  the  ffsneral  rule 
set  forth  m  the  preceding  sentence,  the 
due  date  for  filing  Font  871ft  is  prior  to 
July  28, 1968,  the  due  date  is  extended  to 
Jidy  28. 1968.  In  addition  to  filing  Fans 
8716  with  the  appropriate  Service 
Center,  a  copy  of  Fonn  8716  most  be 
attached  to  the  entity's  inGooke  tax 
return  for  the  taxable  year  for  wteck  the 
sectitm  444  election  ia  made. 

2.  Corporations  Electing  S  Status 

A  corporation  electing  S  sCatua  ia 
subject  to  the  stuna  procedural  ndea  for 
filing  Form  8716  aa  any  otfav  entitf 
malcing  a  section  444  election.  Thoa.  a 
corporatian  electing  S  statats  that  desires 
to  make  a  section  444  election  is 
required  to  file  Farm  871ft  in  acesrdance 
with  the  niiea  in  these  tempotary 
regulatioBs.  but  ia  not  requited  to  file 
Form  871ft  with  ito  Form  2563,  "Section 
by  a  Smafl  Boaiiiesa  Corporatian." 
However,  a  corporatian  electing  S  status 


after  September  26^  1988,  that  desires  to 
make  a  section  444  election,  is  required 
to  state  on  Form  2553  its  intenlfon  to  (i) 
make  a  section  444  election,  if  qoalffied, 
or  (ii)  make  a  "back-up  sectiao  444 
election."  If  a  corporation  electing  S 
status  fails  to  state  either  of  the  above 
intentions.  theJDistrict  Director  may,  at 
his  discretion,  disregard  a  subsequent 
section  444  election  for  such  enti^. 

Section  1.444-lT(aKe)  provides  rules 
for  reactivating  certain  S  eiectiona  with 
respect  to  the  first  taxable  year  of  the 
taxpayer  beginning  after  December  31. 
1986. 

a.  Back-i^  Section  444  Election 

These  temporary  regulations  provide 
that  if  an  entity  requests  permission, 
based  on  business  purpose,  to  use  a 
particular  taxable  year,  such  entity  may. 
if  otherwise  qualified,  file  a  baek-^ 
section  444  election.  Thus,  if  the  entity's 
bunness  purpose  request  is 
subsequendy  denied  by  the 
Commissioner,  the  entity  shall  activate 
the  back-up  electicm  for  such  year.  The 
rules  and  procedures  concerning  back- 
up sectf.3n  444  elections  are  provided  in 
§  1.444-3T(bK4I  of  these  temporaiy 
regulations. 

/  Miscellaneous  Administrative  Relief 

These  temporary  regulations 
automaticaUy  extend  the  doe  dates  for 
filing  certan  income  tax  returns  (see 
S  1.444-^T|^)).  These  temporary 
regulations  ahm  waive  certain  lata^ 
payment  penalties  that  may  otherwise 
be  imposed  on  a  PSC  or  S  corporation 
(see  S  1.4«4-^{^2)). 

Section  TSL  B.  of  Notice  88-49  waived 
certain  late  payment  and  filing  penalties 
that  may  othenvise  be  imposed  on  the 
owners  of  a  partnership  or  S  corporatian 
considering  whether  to  make  a  section 
444  election  for  ita  first  taxable  year 
beginning  aft«  December  31, 1966. 
However,  section  ID.  C  of  Nodce  88-49 
requires  th^  interest  nnist  be  paid  on 
any  undefpaynent  of  income  tax. 
Section  7S19 
a.  In  Genual 

Sectfon  7919  and  the  temporary 
regulations  tberemder  apply  to  any 
taxable  jrear  diat  a  partnership  or  S 
corporation  has  a  section  444  election  in 


effect  (an  "applicable  election  year^ 
For  each  appKcable  eliection  year,  a 
partnership  or  S  oorporatfon  must  file  a 
return  and  make  a  recpured  payment  as 
provided  in  {  1.751»-CT:  However,  ff  the 
required  payment  for  an  applicable 
election  year  ia  not  mora  &an  $500  and 
the  partnersh^  or  S  eorporatfon  has  not 
been  required  to  make  a  required 
payment  for  a  prior  year,  the  partnership 
or  S  corporation  should  not  make  a 
required  payment  for  that  appUcable 
election  year.  Nevertheless,  such 
partnership  or  S  corporation  must  file  a 
return. 

b.  Required  Payment 
1.  In  General 

Section  1.7519-lT(a)(3)  provides  that 
the  term  "required  payment"  means, 
with  respect  to  any  applicable  election 
year  of  a  partoership  or  S  corporation, 
an  amount  equal  to  the  excess  of— 

(i)  The  product  of  the  applicable 
percentage  of  the  at^usted  highest 
section  1  rate,  multiplied  by  die  net  base 
year  income  of  the  entl^,  over 

^  The  cumulative  amotmt  of  the 
required  payments,  actually  made  for  all 
preceifing  appBcabIa  election  years 
(reduced  by  die  cumulative  amount  (rf 
payments  refunded  under  section 
7519(c)  for  all  such,  preceding  years). 

Under  the  temporary  regukitiona,  a 
partnership  or  S  eorporatfon  that  haa 
made  a  section  444  electa'on  and  that  is  a 
member  of  a  tiered  structure  must 
separately  determine  the  amount  of  ita 
required  payment  without  regard  to  the 
required  payment  of  any  other  member 
of  the  tiered  structure.  (See  example  (3) 
of  9 1.7519-lT(d)). 

2.  Applicable  Percentage 

Under  sectfon  806(eKZKQ  of  the  1986 
Act,  certain  partners  and  shareholders 
are  entlded  to  a  four-year  "spread"  of 
the  income  and  expense  items  from  a 
partnership  or  S  corporation  that  ia 
required  to  change  its  taxable  year 
under  the  1986  Act  In  order  to  provide  a 
de  facto  four-year  spread,  section 
7519(bninA)  multii^s  the  required 
payment  otherwise  required  to  be  made   ^ 
by  a  partnership  or  S  corporation  by  the 
applicable  percentage  de&ed  in.sectfon 
7519(d)(4].  However,  certain  entities 
[e.g.,  a  corporation  that  elected  to  be  an 
S  corporation  for  a  taxable  year 
beginning  in  1987}  that  qua^  to  make  a 
section  444  election,  and  thenby  obtain 


the  de  facto  four-year  spread,  may  have 
partners  or  shareholders  that  would  not 
have  been  entitled  to  the  four-year 
spread  under  section  806(e)(2)(C)  of  the 
1986  Act.  Nevertheless,  the  temporary 
regulations  provide  that  the  applicable 
percentage  for  the  first  taxable  year 
beginning  in  1987  of  any  partnership  or  S 
corporation  properly  making  a  section 
444  election  is  25  percent 

3.  Adjusted  Highest  Section  1  Rate 

■For  any  applicable  election  year,  the 
term  "adjusted  highest  section  1  rate" 
means  the  highest  rate  of  tax  under 
section  1  applicable  to  the  period 
defined  in  the  regulations,  plus  1 
percentage  point  Notwithstanding  the 
preceding  sentence,  the  adjusted  highest 
section  1  rate  is  36  percent  for 
applicable  election  years  beginning  in 
1987.  The  temporary  regulations  provide 
that  for  purposes  of  8ection«7519  the 
highest  rate  of  tax  is  determihed  without 
regard  to  the  effect  of  section  1(g) 
(relating  to  the  phaseout  of  the  15- 
percent  rate  and  personal  exemptions). 

4.  Net  Base  Year  Income 

In  general,  the  net  base  year  income 
of  a  partnership  or  S  corporation  is  the 
suhiof — 

(i)  The  deferral  ratio  multiplied  by  the 
partnership's  or  S  corporation's  net 
income  for  the  base  year,  plus 

(ii)  The  excess  (if  any)  of— 

(A)  The  deferral  ratio  multiplied  by 
the  aggregate  amount  of  applicable 
payments  made  by  the  partnership  or  S 
corporation  during  the  base  year,  over 

(B)  The  aggregate  amount  of  such 
applicable  payments  made  during  the 
deferral  period  of  the  base  year. 

For  purposes  of  section  7519  and  the 
temporary  regulation,  the  term  "base 
year"  means,  with  respect  to  any 
applicable  election  year,  the  taxable 
year  of  die  partnership  or  S  corporation 
immediately  preceding  such  applicable 
election  year.  The  temporary  regulations 
define  the  term  "deferral  ratio"  as  the 
number  of  months  in  the  deferral  period 
of  the  applicable  election  year  divided 
by  12  months. 

5.  Applicable  Payment 

For  purposes  of  section  7519,  the 
temporary  regulations  generally  define 
the  term  "applicable  payment"  as  any 
amount  deductible  in  the  base  year  that 
is  includible  at  any  time,  directly  or 
indirectiy.  in  the  gross  income  of  a 
taxpayer  that  during  the  base  year  is  a 
partner  or  shareholder.  The  temporary 
regidations  provide  that  the  term 
"applicable  payment"  does  not  include 
any  guaranteed  payments  under  section 
707(c). 


In  general,  an  amount  is  indirectiy 
includible  in  the  gross  income  of  a 
partner  or  shareholder  if  the  amount  is 
includible  in  the  gross  income  of  a 
related  party,  as  determined  under 
§  1.7519-lT(b)(5)(iv)(D)  of  tiie  temporary 
regulations. 

The  temporary  regulations  further 
provide  that  if  an  S  corporation  was  a  C 
corporation  for  the  base  year,  the 
corporation  shall  be  treated  as  if  it  were 
an  S  corporation  for  the  base  year  for 
purposes  of  determining  the 
corporation's  net  base  year  income, 
including  applicable  payments.  Thus, 
amounts  deductible  by  a  C  corporation 
in  the  base  year  that  are  includible  at 
any  time  in  the  gross  income  of  a 
taxpayer  that  is  a  shareholder  during  the 
base  year  are  treated  as  if  deductible  by 
an  S  corporation  and  are,  therefore, 
within  the  meaning  of  the  term 
"applicable  payment" 

6.  Special  Rule  for  Base  Year  of  Less 
Than  Twelve  Months 

ff  a  base  year  is  a  taxable  year  of  less 
than  twelve  months  (a  "short  base 
year"),  the  temporary  regulations 
provide  special  rules  for  computing  the 
net  base  year  income  for  such  short 
year.  The  net  base  year  income  for  the 
short  base  year  is  an  amount  equal  to 
the  excess,  if  any,  of — 

(i)  The  deferral  ratio  multiplied  by  the 
annualized  short  base  year  income,  ever 

(ii)  Applicable  payments  made  during 
the  deferral  period  of  the  applicable 
election  year  following  the  base  year. 

See  8l.7519-lT(b)(5)(v)  of  tiiese 
temporary  regulations. 

c.  Special  Rules  for  Certain  Applicable 
Election  Years 

The  temporary  regulations  provide 
special  rules  for  determining  the 
applicable  payment  for  certain 
applicable  election  years.  If  an 
applicable  election  year  is  a 
partnership's  or  S  corporation's  first 
year  in  existence  [i.e.,  the  partnership  or 
S  corporation  is  newly  formed  and 
therefore  does  not  have  a  base  year),  the 
temporary  regulations  provide  that  the 
required  payment  for  such  applicable 
election  year  is  zero.  If  a  partnership  or 
S  corporation  makes  a  section  444 
election  and  the  resulting  applicable 
election  year  (the  "first  applicable 
election  year")  of  the  partnership  or  S 
corporation  ends  prior  to  the  last  day  of 
the  required  year,  the  temporary 
regulations  provide  that  the  required 
payment  for  the  first  applicable  election 
year  is  zero. 

d.  Refunds  of  Required  Payments 

A  partnership  or  S  corporation  is 
entitied  to  make  a  claim  for  refund  if  (1) 


the  product  of  th  appUcable  percentage 
of  the  adjusted  highest  section  1  rate 
multipUed  by  the  net  base  year  income 
is  less  than  the  cumulative  amount  of 
required  payments  in  all  preceding 
applicable  election  years  (reduced  by 
the  cumulative  amount  of  refunds  for 
such  preceding  years),  or  (2)  the 
partnership  or  S  corporation  terminates 
its  section  444  election  as  defined  in 
paragraph  (a)(5)  of  { 1.444-lT. 

e.  Returns  Under  Section  7519 

Section  7519(e)(3)  provides  that  each 
partnership  or  S  corporation  that  makes 
a  section  444  election  shall  include  on 
any  required  return  or  statement  such 
information  as  the  Secretary  shall 
prescribe  as  is  necessary  to  carry  out 
the  provisions  of  section  7519.  Hie 
temporary  regulations  provide  that  with 
res|}ect  to  an  applicable  election  year,  a 
partnership  or  S  corporation  must  file  a 
return  showing  the  required  payment 
even  ff  the  required  payment  for  the 
applicable  election  year  is  zero.  For  an 
applicable  election  year  beginning  in 

1987,  the  return  shall  be  made  on  Form 
720,  "Quarteriy  Federal  Excise  Tax 
Return."  For  an  applicable  election  year 
beginning  after  1987,  the  return  shall 
also  be  made  on  Form  720  unless 
another  form  is  prescribed  by  the 
Commissioner. 

Partnerships  and  S  corporations  that 
would  otherwise  file  Form  720  for  the 
second  quarter  of  1988  must  file  Form 
720  by  the  normal  due  date  of  such  form 
for  the  second  quarter  of  1988.  Thus,  in 
most  cases,  these  partnerships  and  S 
coporations  will  file  Form  720  on  or 
before  July  31, 1988.  However,  some 
partnerships  and  S  corporations  (for 
example,  those  itquired  to  pay  the 
windfall  profits  tax)  must  file  Form  720 
on  or  before  August  31, 1988.  See  tiie 
instructions  to  Form  720  for  additional 
general  information.  Partnerships  and  S 
corporations  making  a  section  444 
election  that  would  not  othewise  file 
Form  720  for  the  second  quarter  of  1988 
must  file  Form  720  on  or  before  July  31, 

1988.  See  S  1.444-3T(b](4)(iii)  for  a 
special  rule  that  may  extend  the  due 
date  for  filing  a  return  when  a 
partnership  or  S  corporation  makes  a 
back-up  section  444  election. 

/.  Payment  of  Required  Payments 

For  an  applicable  election  year 
beginning  in  1987,  the  required  payment 
is  due  and  patable  without  assessment 
and  notice  on  or  before  the  date 
specified  in  the  temporary  regulations 
for  filing  the  Form  720.  The  required 
payment  must  be  paid  by  check  or 
money  order  and  such  check  or  money 
order  must  be  sent  together  with  Form 
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720.  to  the  Service  Center  mdicated  by 
the  instructions  to  Fonn  720.  See  &  1.444- 
3^(b)(4](iii]  for  a  special  rule  that  may 
extend  the  due  date  for  making  a 
required  payment  when  a  partnetsh^t  or 
S  corporation  makes  a  back-up  section 
444  election. 

For  an  applicable  election  year 
beginning  after  1987,  the  required 
payment  is  due  and  payable  without 
assessment  and  notice  on  or  before  May 
15  of  the  calendar  year  following  the 
calendar  year  in  whicb  the  applicable 
election  year  begins. 

Sactknzaai 


a.  In  General 

Section  280H  applies  to  any  tax^ile 
year  that  a  personal  service  corporation 
(PSC)  has  a  section  444  etectun  in  cfiact 
(an  "appb'cable  election  year").  For 
purposes  of  secticn  280H.  the  term 
"personal  service  corporation"  has  die 
same  meaning  given  such  tena  in         i 
§1.441-4T(d}. 

If,  for  any  appUcabte  election  year,  a 
PSC  does  not  satisfy  the  mmimnin 
distribation  reqinrement  of  section 
280H((^  the  deduction  otherwise 
allowable  under  diapter  1  of  the  Cade 
for  applicable  amounts  shall  not  exceed 
the  maximuBk  dedaciiUe  amonnt  Any 
amount  not  allowed  aa  a  dedacta'on  in  ui 
applicable  election  year  is  allowed  as  a 
deduction  in  the  sacoeeding  taxable 
year.  i 

Section  280H  provides  that  the 
disallowance  of  deduetiaDs  under        ' 
section  280H  shall  not  apply  for 
purposes  of  subchapter  G  of  chapter  1  of 
the  Code  (relating  to  penooal  hiding 
companies).  The  temporary  legulatiooa 
clarify  that  the  disaUowaace  (S 
deductions  under  section  280H  doea  not 
apply  for  porposes  of  detcmriniag 
whether  compensation  to  uapi/eyee- 
owners  is  reasonable. 

b.  Applicable  Amoant  | 

For  purposes  of  section  2aOH.  the  tscD 
"aHilicable  amount"  means.  'wAt 
respect  to  a  taxable  year,  any  amoant 
that  is  otherwise  deductible  by  a  PSC  ia 
such  year  aad  includttile  at  any  tiiiw», 
directly  or  indirectly,  in  the  groea  I 

income  of  employee-owners.  The  I 

temporary  regulations  clarify  that  an 
amount  includible  in  the  gross  income  of 
an  employeesnimer  wS  be  canaidered 
an  applicable  nmmwt  even  *fcTnigh  suck 
enqUoyee  owns  no  stock  of  the 
corporation  on  the  date  the  en^)Ioyee 
included  the  amount  ia  income. 

In  general,  an  amnnTit  ia  indirectly 
includ9)le  in  the  ^ose  income  of  an 
employee-owner  if  the  amount  is 
indudihle  in  the  gross  ■tmomi'  of  a 
related  party,  as  determined  undw 


S  1.2aOH-lT(b)(4)(ii)  of  the  temporary 
regulations. 

c  Minimum  DigtriboUon  Re^irematt 

A  PSC  meets  the  minjimim 

distribution  requirement  for  an 
applicable  election  year  if,  during  the 
deferral  period  ai  such  year,  applicable 
amounts  (not  inrJnrfing  excess 
applicable  amounts  carried  over  from 
the  preceding  year)  for  aO  emplc^ee- 
owners  in  the  aggregate  equal  or  exceed 
the  lesser  of  the  nmmuit  detcnnined 
under  the  "prece(fingyear  test"  or  the 
amount  determined  under  the  "3-year 
average  test"  as  described  in  paragraph 
(c)of  J1.2a0H-lT. 

The  temporary  regulations  provide 
special  ndes  for  applying  section  2flOU 
to  newly  organized  personal  service 
corporations  and  to  existing 
corporations  that  became  PSCs.  A 
newly  organized  PSC  is  deemed  to 
satisfy  the  preceding  year  test  and  the  3- 
year  average  test  for  the  firrt  year  of  the 
corporation's  existence.  If  an  existing 
corporation  was  not  a  PSC  for  each  of 
the  three  years  preceding  the 
corporation's  first  applicable  year,  the 
determination  of  whether  the 
corpotation  satisfies  the  preceding  year 
test  and  the  three-year  average  feat  is 
made  by  treating  the  corporation  aa 
though  it  were  a  PSC  for  eat^of  the 
three  preceding  years  (or  aa  many  years 
as  the  cotporatioB  haa  been  in 
existence 

d.  Preceding  Tear  Teat 

The  amount  detexmiBed  under  the 
preceding  year  test  is  the  product  61  (1) 
the  applicable  amounts  during  the 
taxable  year  preceding  the  applieaUe 
election  year  (the  "precedii^g  taxable 
year"),  divided  by  the  Dumber  kA  moote 
in  the  precedmg  taxable  year,  multipked 
by  (2)  the  number  of  monitha  ia  the 
deferral  period  of  the  pieoediBg  taxaUe 
year. 

e.  3-year  Average  Test 

The  amount  determined  ander  the  3- 
year  average  test  is  the  appUcabIa 
percentage  "wiitipify^f  by  the  a^TyiftaH 
taxable  in«^»Bff  far  the  defiarral  period  of 
the  aiq^Iicable  election  year,  lite  term 
"applicable  percentage"  means  the 
percentage  (not  in  excess  of  9S  percent) 
determined  by  dividing — 

(1)  The  appfinaMe  amounta  during  the 
3  taxable  years  of  the  corporation 
immediate^  preceding  the  applicable 
election  year,  by 

(2)  The  at^HSted  taxable  mcorae  of 
such  corporation  for  such  3  taxable 
years. 

The  teaqwsary  legolatians  provide 
that  if  the  PSC  has  been  in  existence 
less  than  3  years,  the  3-year  average  test 


is  ai^ilied  taking  into  account  the  years 
the  corporation  has  beea  ia  exiatenca. 

/.  Adjusted  Taxabk  htcome 

The  temporary  regelationa  define  the 
terar  "actuated  taxable  inmmr"  aa 
taxable  income  deterwacd  vvitbaiit 
regard  ta  applicable  asMsnts.  The 
temponuy  regulatiena  provide  that  the 
adjusted  taxable  income  for  the  deSeiral 
period  of  the  applicable  election  year 
equals  Ae  adjusted  taxaUe  income  that 
would  result  if  the  PSC  filed  an  income 
tax  return  for  the  deferral  period  of  the 
applicable  election  year  under  ita 
normal  mediods  ef  aceoanting. 
However,  under  the  temporary 
regulations,  a  PSC  may  make  a 
reasonable  estimate  of  each  amount. 

For  purposes  of  deteiminiqg  die 
adjneted  taxable  iaoane  for  any  period. 
the  temfwcary  rtgaiatiiiaa  provide  that 
any  NOL  canyaeer  afaail  be  redoced  t^ 
the  amount  df  sadi  carryovcs  that  ia 
attributable  to  the  dcdoetiaa  of 
applicable  amonnta.  The  portioA  of  die 
NOL  carryover  attribotabie  to  die 
deduction  of  applicable  amounts  is  the 
difference  between  the  NOL  carryover 
conpated  with  the  dedacttan  of  soeh  a 
moaata  aad  the  NOL  caCTyover 
computed  without  the  deduction  of  such 
amounts.  For  purpoees  of  determimng 
the  adfusted  taxable  iacainM  for  the 
deferral  period,  an  NQL  utiyovei  to  die 
applicable  election  year,  es  reduont 
shall  be  aUowed  finl  -gpinat  the  racone 
of  the  deferral  peiiotL 

g.  Maximum  DeductiblB  Amoant 

The  term  "maxinuun  deductible 
amount"  means  the  applicable  ^»»^tnts 
during  the  defeixal  period  of  the 
applicable  election  year,  phis  the 
product  ol  (1)  SHcb  aj^licable  amouata 
divided  bj[  the  nuin^>^  of  months  in  dw 
deferral  period  ef  the  applicable  election 
year,  multiplied  by  t^  ^eaumber  of 
months  in  the  aondefonal  period  of  the 
applicable  election  year.  The  term 
"nondeferral  period"  meana  Uie  pertfon 
of  the  applicaible  elactton  year  that 
occurs  after  the  portion  of  sach  year 
constituting  the  deferral  periad. 

/>.  NOL  Carrybacks  DisaUowed 

No  net  operating  lose  carryback  is 
allowed  to  ^at  fixu^  any  taxable  year  of 
a  PSC  to  which  a  sectian  444  election 
applfos. 

Spedai  Analyses 

The  r-nitimiaairtwiipf  of  lotemal 
Revenue  haa  daterraioed  that  diia 
temporary  rule  ia  note  major  rule  as 
defined  in  Executive  Order  12281  and 
that  a  regulatory  impact  analyaia 
therefore  is  not  required.  A  general 
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notice  of  proposed  rulemaking  is  net 
required  by  5  U3.C  553  for  temporary 
regulations.  Accnrtfingly.  die  temporary 
reguladons  de  not  oonatitate  regulations 
si^ject  to  Ihe  U^gnlatory  PlexibOity  Act 
(5  tI.S.C.  chapter  CQ. 

Hie  collection  of  infnnnatjoa 
requirements  oontained  in  this 
regiflation  have  been  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  in  accordance  with  the 
requirements  cff  the  Paperwodt 
Reduction  Act  of  1980.  These 
requirements  Iwve  teen  approved  by 
OMB  ander  tXMMiel  iwniber  15^-1036. 

Prffftiing  Jrttnrmrtaliim 

Ifteprinctpn  aauiet  wfteae 
temp(H<ary  logelaSons  ia  Ao^faar  E.  Davis 
ffl  tff  <he  LugialsftieH  aadft^gnlations 
Division  <off  the  Office  «f  Odef  Comuel, 
Intemad  Kevenue  Service.  However, 
perdoAnrf  bem  -onnr  cmoes  in  the 
Internal  Be  venae  Service  and  the 
Depaitoient  of  Treasery  pardcipated  in 
dwcflepii^  the  regnletieHS  <m  matters  of 
boA  edbrtanoe  and  Myie. 

ListAfSulyects  | 

28  am  1.149-4— 1.4m-t 

Income  taxes.  .Ascouatiqg,  Defosred 
compensadoB  jilann. 

26  CFR  1.7S19-OT—1.7S19-ST 

Income  taxes.  Adounistrative  and 
procedure.  Miscellaneoua.  Required 
payments. 

2»CFa.ijei-i—is7i-i 

Income  taxes,  Partner^h^s. 
26CmiSl^—lJU^ 

Income  taxes.  Taxable  income, 
Deductiom,  Exemptions. 

26  CFR  Part  602  , 

Reporting  and  recorakeeping 
requii  emtaits. 

Adspdon  of  Amendments  te  the 
Reguladaaa 

For  (he  reasons  set  nirOi  m  the 
preamble.  Parts  1  and  602  of  Title  26, 
Code  «f  Fedend  Regulations,  are 
amended  as  aet  forth  betew: 

Income  Tax  Ragulatioaa 
PMm^MiENDeO] 

ffaiapaph  Lllie  anidierily  for  Bart  1 
is  amended  by  adding  the  following 
dtadoo: 

Aafcoiltj  rnVSiC  7WB.  *  *  '*See(iaas 
1.4444rr4nq^t.4a4-3TaBd«aCttan  1.706- 
TT  iia  aha  hawri  iiiriiii  Mtlfir  HI  (f) 
Saodaai  1.7M»>aTdmi^  tJm»-«T.  and 
1.2aOH-OT«Bd  IJBOH-lT  alao  issued  under 


Far.  2.Sectian8 1.444-GT  through 
1.444-3Tare  added  in  the  apftapaaie 
place. 

9 1.444'4T  TMMe  vffxjwileillaltanipefary). 

Hus  -section  Hats  the  capdona  diat 
appear  in  the  tenyxiraiy  regulations 
under  sec6oB-444. 

§L444-1T  £hctim»oaeeataxabie 
year  other  than  the  requireiiaaitMe 
year  (tempmrmryf. 

Ia}  General  mdea. 
fl)  Year  Other  than  required  ^ear. 
t2)  Effect  oT  section  444  ctecfion. 

(i)  In  general 

fii)  flnraUon  vf  setAion  M4  election. 

(3)  Secfiea  IM  aleflfton  not  required  for 

certain  ^naca. 

(4)  Required  tangle  yes. 

(5)  TeiinlaaBon  of  secfioa  444  election. 
(i)lngenern. 

fii)  EffeiAive  date  of  termination. 

(ni)  Example. 

(ivj  Spedai  Tide  for  entity  dtat 

tiquidales-orls  acAd  prior  to  making 

a  setAiuu  44i  election,  required 

idai'u.  ui  leqmredpayuieiiL 
(Wj  Re-'atCvatingt»rteinS<JeCtiona. 
(i)  Certain  coiporatfons  electing  S 

■gtaftns  4iat  .'ffid  -not  make  a  badk-up 

csSendar  jrear  request, 
(ii)  CertsSn  coipotafions  that  revoked 

tfaeirS  aiatna. 
^gi^  Procedures  for  Te-aCtivating  an  S 

eletidon. 
tiv)  Examines. 

fb)  limitation  on  taxaible  years  Aat 
may  be  Elected. 

(1)  General  rule. 

(2)  Chaqges  in  taxable  year. - 
(i)  In  general 

[ii]  Spedai  rde  for  ceitain  enstiqg 
coiporations  electing  S  status. 

(iii)  Diefercal  period  df  the  taxable 
year  that  Is  being  diaoged. 

[ivJ  Examples. 
(S)  S^edaS  nde  for  ealities  retainiqg 
1988  taxable  yeai; 

(4)  Deferral  period. 

(ij  Retentions  of  taxable  year. 
^  Adoptioas  of  and  dianges  in 
taxable  year. 

(A)  In  general 

(B)  Spedai  rule. 
10)  Exanv^l^- 

(5)  MisceHaneouB  ralaa. 

(ij  Spedai  nde  lor  detenniaing  ihe 
tnvaTilw  yesr  of  a  poiparatioH 
electing  5  status. 

(ii)  Spedai  procedure  for  cases  where 
an  «"ff"a  tax  xetatn  is  superseded. 

(A)  In  general. 

(B)  Paaoedure  far  superseding 
letuiB. 

(iii)  Aad^buse  rule. 

^v)  Spedai  rules  lor  partial  aonlhs 

and  S^'fiS'week  taxable  years, 
(c)  Effective  date. 


(d)  Examples. 

(1)  Changes  ia  taxable  jreat. 

(2)  Spedai  rule  for  entitiaa  retafaing 

dKklflBi 


§1.444-2T    Tiered  strutiture 
(temporary). 

(a)GeaesBlnde. 

(b)  Definition  of  a  meaabercf  a  iiered 


(1)  In  general 
(SlOcfenelendty. 

(i)  In  genersL 

(ii)  Grantor  tresta. 
(3)  Anti-abuse  rule. 

(c)  De  minimis  ndes. 

(1)  fa  general. 

(2)  Downstream  de  minimis  nde. 
(i)  General  nrfe. 

(ii)  Definition  of  testing  period. 
|iii)  DefinitioB  of  a4)uated  taxable 
Income. 

(A)  Partnership. 

(B)  S  ouporation. 

.(C)  Personal  service  ooipoiation. 
(iv)  Spedai  ndes. 

(A)  Pro-forma  rule. 

(B)  Reasonable  estimates 
allowed. 

(CJ  Newly  formed  entities, 
tt)  Newty  formed  deferral 
enfities. 

[2)  Newly  formed  partnership.  S 
corporation,  or  personal  ser^ce 
corporation  desiring  to  make  a 
sec^on  444  election. 

(3)  Upstream  de  minimis  rule. 

(d)  Dale  for  detenninii)g  the  existence 
of  a  tieced  Structure. 

(1)  General  nde. 

(2)  Sipeclal  rule  for  taxable  years 
~  b^^nning  la  1087. 

(e)  Same  taxable  year  exception. 
(1)  In  geaeral 

(2Q  ryfinitinn  of  tieced  structure, 
ti)  Genead  rale. 

(d)  Spedai  ilow-throMgh  rule  for 
downstream  controlled 
partnerships. 

(3)  Determining  the  taxableyear  of  a 

partnership  or  S  aoipontion. 

(4)  £|pedal  nde  far  52^S3-wBek  taxable 

years. 

(5)  interactioQ  tuith  de  aaiaiaiia  mlea. 
(i)  OowBstzeam  de  mimais  nde. 

(A)  la  geaeisel. 

(Sy  .S^>ecial  nde  for  flkembers  of  a 
tiesed  straotiBe  diieolfy  owned  by  a 
downstream  amtrt^ed  partnership, 
(ii)  .Upslrenm  de  minimis  nde. 

(f)  Examples. 
(g)fiffedd>wdale. 

§1.444-3T   Manner  and  iime  of  making 
section  444  election  Jtemporary). 

(a)  In  general. 

(bj  Muiaer  and  time  of  staking 
election. 
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(1)  General  rule. 

(2)  Special  extension  of  time  for  making 

an  election. 

(3)  Corporation  electing  to  be  an  S 

corporation, 
(i)  In  general, 
(ii)  Examples. 

(4)  Back-up  section  444  election, 
(i)  General  rule.  i 
(ii)  Procedures  for  making  a  back-19 

section  444  election, 
(iii)  Procedures  for  activating  a  back- 
up section  444  election. 

(A)  Partnership  and  S 
corporations. 

[t\  In  general 

(2)  Special  rule  if  Form  720  used 
to  satisfy  return  requirement. 

(B]  Personal  service  corporations, 
(iv)  Examples. 

(c)  Administrative  relief. 

(1)  &ctension  of  time  to  file  income  tax 

returns, 
(i)  Automatic  extension.      . 
(ii)  Additional  extensions.  < 
(iii)  Examples. 

(2)  No  penalty  for  certain  late  payments, 
(i)  In  general 

(ii)  Example. 

(d)  Effective  date. 

§1.444-1T    EtoctlontouM«taxaMty«ar 
ottMr  llwn  ttw  raqulrad  tmbto  year 


(a)  General  rules — (1)  Year  ether  than 
required  year.  Except  as  otherwise 
provided  in  this  section  and  9  1.444-2T, 
a  partnership,  S  corporation,  or  personal 
service  corporation  (as  defined  in 
S  1.441-4T(d))  may  make  or  continue  an 
election  (a  "section  444  election")  to 
have  a  taxable  year  other  than  its 
required  taxable  year.  See  paragraph  (b) 
of  this  section  for  limitations  on  the 
taxable  year  that  may  be  elected.  See 
S  1.444-2T  for  rules  that  generally 
prohibit  a  partnership,  S  corporation,  or 
personal  service  corporation  that  is  a 
member  of  a  tiered  structure  from 
making  or  continuing  a  section  444 
election.  See  S  1.444-aT  for  rules 
explaining  how  and  when  to  make  a 
section  444  election. 

(2)  Effect  of  section  444  election— {i) 
In  general.  A  partnership  or  S 
corporation  that  makes  or  continues  a 
section  444  election  shall  file  returns 
and  make  payments  as  required  by 

H  1.7519-lT  and  1.7519-2T.  A  personal 
service  corporation  that  makes  or 
continues  a  section  444  election  is 
subject  to  the  deduction  limitation  of 
i  1.2a0H-lT. 

(ii)  Duration  of  section  444  election.  A 
section  444  election  shall  remain  in 
effect  until  the  election  is  terminated 
pursuant  to  paragraph  (a)(5)  of  this 
section. 

(3)  Section  444  election  not  required 
for  certain  years.  A  partnership.  S 


corporation,  or  personal  service 
corporation  is  not  required  to  make  a 
section  444  election  to  use — 

(i)  A  taxable  year  for  which  such 
entity  establishes  a  business  purpose  to 
the  satisfaction  of  the  Commissioner 
[i.e.,  approved  under  section  4  or  6  of 
Rev.  Proc.  87-32, 1987-28 1.R.B.  14,  or 
any  successor  revenue  ruling  or  revenue 
procedure),  or 

(ii)  A  taxable  year  that  is  a 
"grandfathered  fiscal  year,"  within  the 
meaning  of  section  5.01(2)  of  Rev.  Proc. 
87-32  or  any  successor  revenue  ruling  or 
revenue  procedure. 

Although  a  partnership,  S  corporation  or 
personal  service  corporation  qualifies  to 
use  a  taxable  year  described  in 
paragraph  (a)(3)  (i)  or  (ii)  of  this  section, 
such  entity  may,  if  otherwise  qualified, 
make  a  section  444  election  to  use  a 
different  taxable  year.  Thus,  for 
example,  assume  that  a  personal  service 
corporation  that  historically  used  a 
January  31  taxable  year  established  to 
the  satisfaction  of  the  Commissioner, 
under  section  6  of  Rev.  Proc.  87-32,  a 
business  purpose  to  use  a  September  30 
taxable  year  for  its  taxable  year 
beginning  February  1. 1987.  Pursuant  to 
this  paragraph  (a)(3),  such  personal 
service  corporation  may  use  a 
September  30  taxable  year  without 
making  a  section  444  election.  However, 
the  corporation  may,  if  otherwise 
qualified,  make  a  section  444  election  to 
use  a  year  ending  other  than  September 
30  for  its  taxable  year  beginning 
February  1, 1987. 

(4)  Required  taxable  year.  For 
purposes  of  this  section,  the  term 
"required  taxable  year"  means  the 
taxable  year  determined  under  section 
706(b).  1378,  or  441(i)  without  taking  into 
account  any  taxable  year  which  is 
allowable  either — 

(i)  By  reason  of  business  purpose  (i.e.. 
approved  under  section  4  or  6  of  Rev. 
Ptoc.  87-32  or  anysuccessor  revenue 
ruling  or  procedure),  or 

(ii)  As  a  "grandfathered  fiscal  year" 
within  the  meaning  of  section  5.01(2)  of 
Rev.  Proc  87-32,  or  any  successor 
revenue  ruling  or  procedure. 

(5)  Termination  of  section  444 
election— {i]  In  general.  A  section  444 
election  is  terminated  when— 

(A)  A  partnership,  S  corporation,  or 
personal  service  corporation  changes  to 
its  required  taxable  year;  er 

(B)  A  partnership,  S  corporation,  or 
personal  service  corporation  liquidates 
(including  a  deemed  liquidation  of  a 
partnership  under  S  1.708-1  (bKl)(iv)):  or 

(C)  A  partnership,  S  corporation,  or 
personal  service  corporation  willfully 
fails  to  comply  with  the  requirements  of 
section  7519  or  280H,  whichever  is 
applicable:  or 


(D)  A  partnership,  S  corporation,  or 
personal  service  corporation  becomes  a 
member  of  a  tiered  stiiicture  (within  the 
meaning  of  9  1.444-2T),  unless  it  is  a 
partnership  or  S  corporation  that  meets 
the  same  taxable  year  exception  under 
9l.444-2T(e):or 

(E)  An  S  corporation's  S  election  is 
terminated;  or 

(F)  A  personal  service  corporation 
ceases  to  be  a  personal  service 
corporation. 

However,  if  a  personal  service 
corporation,  that  has  a  section  444 
election  in  effect,  elects  to  be  an  S 
corporation,  the  S  corporation  may 
continue  the  section  444  election  of  the 
personal  service  corporation.  Similarly, 
if  an  S  corporation  that  has  a  section  444 
election  in  effect  terminates  its  S 
election  and  immediately  becomes  a 
personal  service  corporation,  the 
personal  service  corporation  may 
continue  the  section  444  election  of  the  S 
corporation.  If  a  section  444  election  is 
terminated  under  this  paragraph  (a)(5). 
the  partnership.  S  corporation,  or 
personal  service  corporation  may  not 
make  another  section  444  election  for 
any  taxable  year. 

[ii]  Effective  dote  of  termination.  A  - 
termination  of  a  section  444  election 
shall  be  effective — 

(A)  In  the  case  of  a  change  to  the 
requh«d  year,  on  the  first  day  of  the 
short  year  caused  by  the  change: 

(B)  In  the  case  of  a  liquidating  entity, 
on  the  date  the  liquidation  is  completed 
for  tax  purposes; 

(C)  In  the  case  of  willful  failure  to 
comply,  on  the  first  day  of  die  taxable 
year  (determined  as  if  a  section  444 
election  had  never  been  made) 
determined  in  the  discretion  of  the 
District  Director, 

(D)  In  the  case  of  membership  in  a 
tiered  structure,  on  the  first  day  of  the 
taxable  year  in  which  the  entity  is 
considered  to  be  a  member  of  a  tiered 
structure,  or  such  other  taxable  year 
determined  flMlf  discretion  of  the 
District  Director; 

(E)  In  the  case  of  termination  of  S 
status,  on  the  first  day  of  die  taxable 
year  for  which  S  status  no  longer  exists; 

(F)  In  the  case  of  a  personal  service 
corporation  that  changes  status,  on  the 
first  day  of  the  taxable  year,  for  which 
the  entity  is  no  longer  a  personal  service 
corporation. 

In  the  case  of  a  termination  under  this 
paragraph  (a)(5)  that  results  in  a  short 
taxable  year,  an  income  tax  return  is 
required  for  the  short  period.  In  order  to 
allow  the  Service  to  process  the  affected 
income  tax  retiun  in  an  efficient 
manner,  a  partnership,  S  corporation,  or 


perBunal  Mtvioe  coipenraoB  fiist  ules 
such  a -Aort  period  ntem'Aioifld  tjgpe  or 
legibfy  pnnt  at  die  tap  dlAn  'fint  page 
of  the  Income  tax  return  for  the  abort 
taxable  year-"SECrnON44* 
ELECIIQN  TERMINAIED."  In  addition, 
a  personal  service  corpocataoo  that 
ohaages  its  taxable  year  to  the  required 
taxable  f ear  ia  M^idaed  to  •nmaUae  its 
income  lar  4he  «h«ft  penod. 

^ii)  Examph.  The  ptewaieni  of 
paragraph  (a)(S)(i9  of  tlus  eeotioD  any 
b§  iiHuBtavted  by  Ihe  fslowing  example. 

f^nmph  Aasiime  a  partnaiBhip  (hat  iM  100 
perceat  owaed.  ai  aD  iiiaea,^  oalendsr  year 
indi>adual8  has  lOatorioally  uaad  a  Jane  ao 
taxable  year.  Also  assune  (he  fwrtnership 
makes  a  valid  section  444  eleotion  to  retain  a 
year  endiifg  ]une  30  Tor  Its  laxaMe  year 
beginning  Jidy  1. 1987.  However,  Tor  its 
taxable  yearbeginning  ]uly  1, 1888,  the 
partnerah^  changes  ta  a  oaiaaitar  year,  ite 
required  year.  Based«n  these  fai^  the 
partnership's  sectian  4M  election  is 
terminated  on  jiity  1,  tSBB,  and  ihe 
partnership  mnst  We  a  short  period  letura  for 
the  period  Jtiy  l,'UB&-Oeuiiuber'31. 1988. 
Fiirtfaemime,inaeBarit%e  St.7B-3T(a){l),  the 
paAnen  in  soBfa  paitaerriiip  are  not  ertltted 
to  a  4-year  spaeai  «tth  reapect  tofwitanafaip 
itaoH  of  noaaie  aad  «Bcpaiat  Iv  the  taxable 
year  bagBiaiqg  Jaly  1. 1981  and  ending 
Daceiiiharai,lflaa 

[iv):^>Bciaiiwie  far  entity  that 
liquidates  orittoJd  prior  to  tnaking  a 
section  44t  eieotion,  reqmired  netum.  or 
required  paymtent  A  paitaerrinp,  S 
omposatkiB.  or  personal  aendce 
coiiwratioB  that  is  li^eiciatrH  or  sold  lor 
tax  puipoaea  faefiare  aseefion  444 
electioa.  feqiitied  retain,  ar  lequired 
payment  is  made  for  a  particular  year 
■My,  aewiifaeleaa.  awkt  ar  aaniinue  a 
section  444  ettedtion.  If  odanmae 
qualified.  (See  fl  I^SIS^CTMZ)  and 
1.751»-rr{aK9^ieqpedtf«cly.  tea 
descriptioBcrfthe  reqwed  aeton  and  a 
deiaJten  tif  the  term  "required 
payaneirt.")  However,  the  partnership.  S 
corporation,  or  personal  service 
oorpontioB  for  a  Irastee  or  agent 
tkereol)  anattxmply  with  die 
reqanementB  ior  nakang  tx  oentinuing  a 
section  4t4  etactian.llina.  if  svplicafale. 
required  paiMeati  ataatbe  nnde  and  a 
subsequBOl  claim  turirifaail  auiat  km 
made  in  nnretrtannf  wdii  { 1.7519- 
21;^^  The  idUewiag  citamplaa 
illustrate  the  ^#lioaftioB -of  Ifaia 
paragraph  (aKSMw).  j 
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Example  fif.  AssMieaDexiaeiig  S 
caipantton  faiataicalty  iBBd  a  Jnae  30 
taxaUe  year  and  desiiet  to  oidBe  a  sectian 
444  elactiaaior  itolaxMejear  beginaing 
]uiy  1, 1987.  Asaamtiartharihat  the  S 
corporation  is  liquidated  for  tax  purposes  lOn 
Eebniaty  15, 1088.  If  oflierwise  qualified,  the 
S  coiporatiQn  lor  a  trustee  or  a^nt  thereof) 
maymake  a  aeCtion  444  etectionto'have  a 
taxable  year  beginning  July  1, 1987,  and 


Rann\pl»J^  "Pia  facts  aae  the  aaaieasin 
exasiple  tQ.  except  Qiat  Instead  of  liquidating 
on  Febraaiy  IS.  1918, 4ie  AaiAdlders  of  the 
S  coipuiaiimaeMlhBlratodktDa  cwpoiation 
on  Felnawy  fS,  1888.  Una,  *e  'coipomlion's 

"  iiiiiiiiii  iini—iiiaiii  iirii^inijm  ir" 

If  otherwise  quaUfiai.  «fas  uu^aaatlaa  Bay 
make««aaltaa444«laettBa«Dhv*ea  taxable 
year  begbadai  |aly  L  3987,  aad  aadiag 
February  14. 198a 

Example  fS).  Tlie  Tactsaie  the  same  as  in 
exan^e  fZ),  except  that  (he  new 
shanAtolAen  axe  iudividunls.  Tnrthermore, 
the  coipuialluii's  8  deOlioB  is  ndt  terminated. 
Based  on  UMae  fKti,  IheScaiparaiMi.  if 
ofcerMse  ^arified,  nay  mIm  a  section  444 
election aaiataiaajaaranding  Jme  30  for  its 
taxable  jwarihugja^ngjiitar  1. 2987. 
FurthermoB.  the£  ro^pocatwi  magr.  if 
otherwise  iiadKad.  cmitinue  its  aection  444 
election  for  silbseqnent  taxable  years. 

(6)  Re-activating  certain  Selections — 
\y\  Certain  cotporatixma  ekcting  S  status 
that  did  not  make  <a  back-up  calendar 
yearregueaL  if «  caipaBatioii  dwt  timely 
fflad  Food  2S^  &ecttaB.by  a  Small 
Basmeaa  Caipamftiea,  effective  for  iti 
first  taxaUe  9e«  be^uing  In  1987— 

{A)  Iteqeested  a  fleeel  year  baaed  on 
BBsiness  pntpose. 

(SB  Did  not  agree  to  use  a  calendar 
year  in  ftie  enenl  its  buaness  purpose 
request  was  deaied,  and 

(C)  Suchliusiness  purpose  request  is 
denied  i»r  waftdrawn. 
such  aoipen«6en  alay  retroactively  re- 
adfivete  IliS  dectioB  by  making  a  vahd 
section  444  eleotien  for  its  first  taxaUe 
year  begianieg  in  1967  and  complying 
vftik  the  proeedures  in  paragraph 
(a](e9(ni)  of  luseecftan. 

^  Oei^mm  tmrpopaHmu  that  revoked 
^eir  Sstittue.  ff  a  uoipoiation  thert  used 
a  fiscal  year  reveked  its  S  tflection 
(purmiaBt  to  section  ¥362(d](l))  for  its 
first  taxable  year  beginrang  in  1987,  sudi 
corporation  mqy  retroactively  re- 
activefte  itsSiAeolran  (i^.  rescmdits 
revocation)  by  maldng  a  valid  sectian 
444  eledtioB  Sm  its  iirrt  taxable  year 
beyumng  m  1867  and  cuaafAying  with 
the  procedures  inparagraiA<a)(eKiii)  of 
thisaeotioB. 

^Aacedares  for  recidivating  an  S 
election.  Aflorparafionie-activating  ite 
S  election  pursuant  to  paragraph  (a)(e) 
(i)  or'^  of  tins  aection  most— 

(A)  (%taln  die  consents  Of  aQ 
shareholders  who  have  owned  stock  in 
the  corporation  since  die  first  day  of  the 
first  taxable  year  of  the  ooiporation 
befioBiMaftarOecefl^ier  31. 1986. 

(B)  Inwde  the  ioUosrang  atatemeat  at 
die  top  «rike  fieat  page  ti  the 
corponMea's  Fena  1UB6  for  its  first 
taxable  year  be^nmng  m  1887— 


"SECnON  ««4  a£CTION— XE- 
ACnVATES  S  SIATU&"  and 

jC)  ladude  the  following  stateaiBnt 
wifh  Form  112Q6-^lE-ACnVATION 
CQNSENIEDTO  BY  AH. 
SHASEHOU3ERS  WHO  HA  VE 
OWNED  STOCK  AT  AMYTBffi  SINCE 
THEFIRSTDAY  OF  THEFSST 

TAXABLETEAROFTHB  

CORPORATION  BEGINNING  AFTER 
DECEMBER  31, 1986." 

|lvj  Exaiaples.  The  proviaioas  of  dua 
paragraph  jaJUfii  »ay  be  ilhatrated  by 
the  following  eifamplrs. 

Exampk  (U-  Aasame  ■  <x»pui  ation 
histarioaUy  aaed  a  lone  ao  tanbtejraar  and 
such  corporation  tiianly  filad  Fmrm  2SB, 
Elaiitian  iy  a  Small  BiMJaaw  OB^eraiion.  to 
be  eHecaMe  far  4ts  taxable  year  beginning 
July  1, 1987.  On  ttsTtona  25S3,  the  otxparation 
requeued  permission  to  retain  Its  Jaae  '30 
taxable  year  based  on  business  poipoae. 
Hoivever,  the  oorporation  did  «st  ayee  to 
use  a  criea^H  year  IB  the  evaMt  Ms  haaiaess 
pt^oacMQiieat  was  .daBied.QBJI|nM  1,1988, 
theJDtemalJtovanaeSantceantiairlthe 
coqxiration  that  its  business  jnapose  request 
was  denied  and  Aereiare  the  coq>oralion's  S 
eleCfion  was  not  etfecSve.  Pursuant  to 
paragraph  ja)(mQ  (rftfais  setXiuu,  the 
coqparafioa  uuiji  n' activate  Us  8  election  by 
mdhtagaiBM  saoian4«4«leotieBaRd 
oemirtiiiingMHi  the  pauciiiilawsJa  paragraph 
^)i8)ffii)itfMi8ectiaa. 

ExaapkiZ).  The  iaots  are  the  same  as  in 
example  (l).  CKcept  that  as  of  Jaly  28.  X9BA, 
the  Internal  Seveone  Service  has  not  yet 
detenmned  whether  the  coQwratien  has  a 
valid  huskiess  purpose  \a  ntain  a  ^une  30 
taxable  jrear  Based  on  4ieae  facts,  tlie 
corporafioR  n^y,  tf  t>6wiwi8e  qaaSfied,  make 
a  back-wp  seuOuu  aMfclactiga  as  pravided  in 
i  l.ii4-OT(fa)(i|.  If  te  ooipantion's  budness 
parposeaeqnest  is  suhaiiqiniitly  denied,  tiie 
coqwretiao  shauld  ioUaw  the  procedores  in 
|1.444-3T(b)(4Uiii)ibr«cti«atiaga  baok-up 
8ectiQn-444  electiaD  ra^ur  thai  the 
procedures  provided  in  this  pasagraph  (a)(e 
for  re-activating  an  S  election. 

Exampie  (3).  Assmne  a  corporation  has 
histerioaliy  been  an  S  corp«iratton  with  a 
March  31  taxabAe  year.  However,  for  its 
textile  year  hegniniBg  April  1. 1987.  the 
uwpuialioa  revekad  its  S  elecfion  pursuant  to 
sealiao  1382  (d){l}.f>arsuaBt  to  paragraph 
(a){9)(iij  of  tliis  section,  such  coiporation  may 
retroactivaly  aefldnd  its  S  elactien  revocation 
byjnakinga  vaBd  seCQQn444a1sctian  for  its 
taxable  year  beginnii\g  April  1, 1987,  and 
complying  wHh  the  prooediires  provided  in 
paragraph  {aJCOfi^  of  tl^  section.  If  the 
cacparafion  aetroactiaely  reaoindi  its  S 
iL  I  III  liiiiii.  Hii  niirpnTatim  Shall  file  a  Form 
II20S  lor  Its  taxable  yaar  faegiBiung  April  1. 
1987. 

(b)  Limitation  on  taxable  years  that 
may  be  elected— [1]  General  rule. 
Except  as  provided  in  paragraphs  (b)(2) 
and  (3)  of  dris  section,  a  section  444 
eieotion  may  be  made  only  if  the 
defierral  period  (as  defined  in  paragrai^ 
(b)(4)  of  dns  section]  of  die  taxable  year 
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to  be  elected  is  not  longer  than  three 
months. 

(2)  Changes  in  taxable  year— (i)  In 
general.  In  the  case  of  a  partnership,  S 
corporation,  or  personal  service 
corporation  changing  its  taxable  year, 
such  entity  may  make  a  section  444 
election  only  if  the  deferral  period  of  the 
taxable  year  to  be  elected  is  not  longer 
than  the  shorter  of —  i 

(A)  Three  months,  or  ' 

(B]  The  deferral  period  of  the  taxable 
year  that  is  being  changed,  as  defined  in 
paragraph  [b)(2)(iii)  of  this  section. 

(ii)  Special  rule  for  certain  existing 
corporations  electing  S  status.  If  a 
corporation  tvith  a  taxable  year  other 
than  the  calendar  year — 

(A)  Elected  after  September  18, 1986. 
and  before  January  1, 1988,  under 
section  1382  of  the  Code  to  be  an  S 
corporation,  and 

(B)  Elected  to  have  the  calendar  year 
as  the  taxable  year  of  the  S  corporation, 
thea  for  taxable  years  beginning  before 
1989,  paragraph  (b)(2)(i)  of  this  section 
shall  be  applied  by  taking  into  account 
the  deferral  period  of  the  last  taxable 
year  of  the  corporation  prior  to  electing 
to  be  an  S  corporation,  rather  than  the 
deferral  period  of  the  taxable  year  that 
is  being  changed.  Thus,  the  provisions  of 
the  preceding  sentence  do  not  apply  to  a 
corporation  diat  elected  to  be  an  S 
corporation  for  its  first  taxable  year. 

(iii)  Deferral  period  of  the  taxable 
year  that  is  being  changed.  For  purposes 
of  paragraph  (b)(2)(i)(B)  of  this  section, 
the  phrase  "deferral  period  of  the 
taxable  year  that  is  biing  changed" 
means  the  deferral  period  of  the  taxable 
year  immediately  preceding  the  taxable 
year  for  which  the  taxpayer  desires  to 
make  a  section  444  election. 
Furthermore,  the  deferral  period  of  such 
year  will  be  determined  by  using  the 
required  taxable  year  of  the  taxable 
year  for  which  the  taxpayer  desires  to 
make  a  section  444  election.  For 
example,  assimie  P,  a  partnership  that 
has  historically  used  a  March  31  taxable 
year,  desires  to  change  to  a  September 
30  taxable  year  by  making  a  section  444 
election  for  its  taxable  year  beginning 
April  1. 1987.  Furthermore,  assume  that 
pursuant  to  paragraph  (a)(4)  of  this 
section.  Fs  required  taxable  year  for  the 
taxable  year  beginning  April  1, 1987  is  a 
year  ending  December  31.  Based  on 
these  facts  the  deferral  period  of  the 
taxable  year  being  changed  is  nine 
months  (the  period  from  March  31  to 
December  31). 

(iv)  Examples.  See  paragraph  (d)(1)  of 
this  section  for  examples  that  illustrate 
the  provisions  of  this  paragraph  (b)(2). 

(3)  Special  rule  for  entities  retaining 
1986  taxable  year.  Notwithstanding 
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paragraph  (b)(2)  of  this  section,  a 
partnership,  S  corporation,  or  personal 
service  corporation  may,  for  its  first 
taxable  year  begirming  after  December 
31, 1986.  if  otherwise  qualified,  make  a 
section  444  election  to  have  a  taxable 
year  that  is  the  same  as  the  entity's  last 
taxable  year  begiimingin  1986.  See 
paragraph  (d)(2)  of  this  section  for 
examples  that  illustrate  the  provisions 
of  this  paragraph  (b)(3). 

(4)  Deferral  period— {{)  Retentions  of 
taxable  year.  For  a  partnership.  S 
corporation,  or  personal  service 
corporation  that  desires  to  retain  its 
taxable  year  by  making  a  section  444 
election,  the  term  "deferral  period" 
means  the  months  between  the 
beginning  of  such  year  and  the  close  of 
the  first  required  taxable  year  (as 
defined  in  paragraph  (a)(4)  of  this 
section).  The  following  example 
illustrates  the  appUcation  of  this 
paragraph  {b)(4)(i). 

Example.  AB  partnership  has  historically 
used  a  taxable  year  ending  July  31.  AB 
desires  to  retain  its  July  31  taxable  year  by 
making  a  section  4«4  election  for  its  taxable 
year  beginning  August  l.  198T.  Calendar  year 
individuals,  A  and  B,  each  own  50  percent  of 
the  profits  and  capital  of  AB;  thus,  under 
paragraph  (a)(4)  of  this  section  AB's  rpquired 
taxable  year  is  the  year  ending  December  31. 
Pursuant  to  this  paragraph  (b)(4)(i).  if  AB 
desires  to  retain  its  year  ending  July  31,  the 
deferral  period  is  five  months  (the  months 
between  July  31  and  December  31). 

(ii)  Adoptions  of  and  changes  in 
taxable  year— (A)  In  general.  For  a 
partnership,  S  corporation,  or  personal 
service  corporation  that  desires  to  adopt 
or  change  its  taxable  year  by  making  a 
section  444  election,  the  term  "deferral 
period"  means  the  months  that  occur 
after  the  end  of  the  taxable  year  desired 
under  section  444  and  before  the  close  of 
the  required  taxable  year. 

(B)  Special  rule.  If  a  partnership.  S 
corporation  or  personal  service 
corporation  is  using  the  required  taxable 
year  as  its  taxable  year,  the  deferral 
period  is  deemed  to  be  zero. 

(C)  Examples.  1^  provisions  of  this 
paragraph  (b)(4)(ii)  may  be  illustrated  by 
the  following  examples. 

Example  (1).  Assume  that  CD  partnership 
has  historically  used  the  calendar  year  and 
that  CD's  required  taxable  year  is  the 
calendar  year.  Under  the  special  rule 
provided  in  paragraph  (b)(4)(ii)(B)  of  this 
section,  CD's  deferral  period  is  zero.  See 
paragraph  (b){2)(i)  of  this  section  for  rules 
that  preclude  CD  fiom  making  a  section  444 
election  to  change  its  taxable  year. 

Example  (2).  E,  a  newly  formed 
partnership,  began  operations  on  December  1, 
1987,  and  is  owned  by  calendar  year 
individuals.  E  desires  to  make  a  section  444 
election  to  adopt  a  September  30  taxable 
year.  E's  required  Uxable  year  is  December 


31.  Pursuant  to  paragraph  (b)(4)(ii)(A)  of  this 
section  E's  deferral  period  for  the  taxable 
year  beginning  December  1, 1987,  is  three 
months  (the  number  of  months  between 
September  30  and  December  31). 

Example  (3).  Assume  that  P.  a  personal 
service  corporation,  has  historically  used  a 
June  30  taxable  year.  F  desires  to  make  a 
section  444  election  to  change  to  an  August  31 
taxable  year,  effective  for  its  taxable  year 
beginning  July  1, 1987.  For  purposes  of 
determining  the  availability  of  a  section  444 
election  for  changing  to  the  taxable  year 
ending  August  31,  the  deferral  period  of  an 
August  31  taxable  year  is  four  months  (the 
number  of  months  between  August  ^1  and 
December  31).  The  deferral  period  for  Fs 
existing  June  30  taxable  year  is  six  months 
(the  number  of  months  between  June  30  and 
December  31).  Pursuant  to  S  1.444-lT(b)(2)(i), 
F  may  not  make  a  section  444  election  to 
change  to  an  August  31  taxable  year. 

(5)  Miscellaneous  rules — (i)  Special 
rule  for  determining  the  taxable  year  of 
a  corporation  electing  S  status.  For 
purposes  of  this  section,  and  only  for 
purposes  of  this  section,  a  corporation 
that  elected  to  be  an  S  corporation  for  a 
taxable  year  beginning  in  1987  or  1988 
and  which  elected  to  be  an  S 
corporation  prior  to  September  26, 1988, 
will  not  be  considered  to  have  adopted 
or  changed  its  taxable  year  by  virtue  of 
information  included  on  Form  2553, 
Election  by  a  Small  Business 
Corporation.  See  example  (8)  in 
paragraph  (d)  of  this  section. 

(ii)  Special  procedure  for  cases  where 
an  income  tax  return  is  superseded— [A] 
In  general  In  the  case  of  a  partnership, 
S  corporation,  or  personal  service 
corporation  that  filed  an  income  tax 
return  for  its  first  taxable  year  beginning 
after  December  31, 1986,  but 
subsequently  makes  a  section  444 
election  that  would  result  in  a  different 
year  end  for  such  taxable  year,  the 
income  tax  return  filed  pursuant  to  the 
section  444  election  will  supersede  the 
original  return.  However,  any  payments 
of  income  tax  made  with  respect  to  such 
superseded  return  will  be  credited  to  the 
taxpayer's  superseding  return  and  the 
taxpayer  may  file  a  claim  for  refund  for 
such  payments.  See  examples  (5)  and  (7) 
in  paragraph  (d)(2)  of  this  section. 

(B)  Procedure  for  superseding  return. 
In  order  to  allow  the  Service  to  process 
the  affected  income  tax  returns  in  an 
efficient  manner,  a  partnership,  S 
corporation,  or  personal  service 
corporation  that  desires  to  supersede  an 
income  tax  return  in  accordance  with 
paragraph  (b)(5)(ii)(A)  of  this  section, 
should  type  or  legibly  print  at  tiie  top  of 
the  first  page  of  Ae  income  tax  return 
for  the  taxable  year  elected— "SECTION 
444  ELECTION— SUPERSEDES  PRIOR 
RETURN," 


(iii)  Anti-abuse  rule—U  an  existing 
partnership,  S  corporation  or  personal 
service  corporation  ("predecessor 
entities"),  or  the  owners  thereot  transfer 
assets  to  a  related  party  and  the 
principal  purpose  of  such  transfer  is  hh— 

(A)  Create  a  deferral  period  greater 
than  the  deferral  period  of  the 
predecessor  entity's  taxable  year,  or 

(B)  Make  a  section  444  election 
foUowing  the  termination  of  the 
predecessor  entity's  section  444  election, 
then  such  transfer  will  be  disregarded 
for  purposes  of  section  444  and  this 
section,  even  if  the  deferral  created  by 
such  change  is  effectively  eliminated  by 
a  required  payment  (within  the  meaning 
of  section  7519)  or  deferral  of  a 
deduction  (to  a  personal  service 
corporation  under  section  280H).  The 
following  example  illustrates  the 
application  of  this  paragraph  (b)(5)(iii). 

Example.  Assume  that  PI  is  a  partnership 
that  historically  used  the  calendar  year  and  is 
owned  by  calendar  year  partners.  Assume 
that  PI  desires  to  make  a  section  444  election 
to  diange  to  a  September  year  for  the  taxable 
year  beginning  January  1, 1988.  PI  may  not 
make  a  section  444  election  to  change  taxable 
years  under  section  444(b)(2)  because  iU 
current  deferral  period  is  zero.  Assume 
further  that  Pl  transfers  a  substantial  portion 
of  its  assets  to  a  newly-fonned  partnership 
(P2),  which  is  owned  by  the  partners  of  Pl. 
Absent  paragraph  (b)(S)(lii)  of  this  section.  P2 
could,  if  otherwise  qualified,  make  a  section 
444  election  under  paragraph  (b)(1)  of  this 
section  to  use  a  taxable  year  with  a  three 
month  or  less  deferral  period  (j.e.,  a 
September  30,  October  31.  or  November  30 
taxable  year).  However,  if  the  principal 
purpose  of  the  asset  transfer  was  to  create  a 
one-,  two-,  or  three-month  deferral  period  by 
P2  making  a  section  444  election,  the  section 
444  election  shall  not  l>e  given  effect  even  if 
the  deferral  would  be  effectively  eliminated 
by  P2  making  a  required  payment  under 
section  7519. 

(iv)  Special  rules  for  partial  months 
and  52-53-week  taxable  years.  Except 
as  otherwise  provided  in  §  1.280H- 
lT(c)(2)(i)(A),  for  puiposes  of  this 
section  and  S§  1.751»-1T.  1.7519-2T  and 
1.280H-1T— 

(A)  A  month  of  less  tiian  16  days  is 
disregarded,  and  a  month  of  more  than 
15  days  is  treated  as  a  full  month;  and 

(B)  A  52-53-week  taxable  year  with 
reference  to  the  end  of  a  particular 
month  will  be  considered  to  be  the  same 
as  a  taxable  year  ending  with  reference 
to  the  last  day  of  such  month. 

(c)  Effective  date.  This  section  is 
effective  for  taxable  years  beginning 
after  December  31, 1986. 

(d)  Examples— {1]  Changes  in  taxable 
year.  The  following  examples  illustrate 
the  provisions  of  paragraph  (b)(2)  of  this 
section. 

Example  (1).  A  is  a  personal  service 
corporation  that  historically  used  a  June  30 


taxable  year.  A  desires  to  make  a  section  444 
election  to  change  to  an  August  31  taxable 
year,  effective  with  its  taxable  year  l>eginning 
July  1, 1987.  Under  paragraph  (b)(4)(ii)  of  this 
section,  the  deferred  period  of  the  taxable 
year  to  be  elected  Is  four  months  (the  number 
of  months  between  August  31  and  December 
31).  Furthermore,  the  defeiral  period  of  die 
taxable  year  that  is  being  changed  is  six 
months  (the  number  of  months  Iwtween  June 
30  and  December  31).  Pursuant  to  paragraph 
(b)(2)(i)  of  this  section,  a  taxpayer  may,  if 
otherwise  qualified,  make  a  section  444 
election  to  change  to  a  taxable  year  only  if 
the  deferral  period  of  the  taxable  year  to  be 
elected  is  not  longer  than  the  shorier  of  three 
months  or  the  deferred  period  of  the  taxable 
year  l>eing  changed.  Since  the  deferral  period 
of  the  taxable  year  to  l>e  elected  (August  31] 
is  greater  than  three  months.  A  may  not  make 
a  section  444  election  to  change  to  the 
taxable  year  ending  August  31.  However, 
since  the  deferral  period  of  the  taxable  year 
that  is  being  changed  is  three  months  or 
more,  A  may,  if  otherwise  qualified,  make  a 
section  444  election  to  change  to  a  year 
ending  September  30, 1987  (three-month 
deferral  period),  a  year  ending  October  31. 
1987  (two-mondi  deferral  period),  or  a  year 
ending  November  30, 1987  (one-month 
deferral  period).  In  addition,  instead  of 
making  a  section  444  election  to  change  its 
taxable  year,  A  could,  if  otherwise  qualified, 
make  a  section  444  election  to  retain  its  June 
end,  pursuant  to  paragraph  (b)(3)  of  this 
section. 

Example  (2).  B.  a  corporation  that 
historically  used  an  August  31  taxable  year, 
elected  on  November!,  1986  to  be  an  S 
corporation  for  its  taxable  year  beginning 
September  1, 1986.  As  S  condition  to  having 
the  S  election  accepted,  B  agreed  on  Form 
2553  to  use  calendar  year.  Pursuant  to  the 
general  effective  date  provided  in  paragraph 
(c)  of  this  section,  B  may  not  make  a  section 
444  election  for  its  taxable  year  beginning  in 
1986.  Thus,  B  must  file  a  short  period  income 
tax  return  for  the  period  September  1  to 
December  31, 1986. 

Example  (3).  The  facts  are  the  same  as  in 
example  (2),  except  that  B  desires  to  make  a 
section  444  electin  for  its  taxable  year 
beginning  January  1, 1987.  Absent  paragraph 
(b)(2)(ii)  of  this  section,  B  would  not  be 
allowed  to  change  its  taxable  year  because 
the  deferral  period  of  the  taxable  year  being 
changed  {i.e.,  the  calendar  year)  is  zero. 
However,  pursuant  to  the  special  rule 
provided  in  paragraph  (b)(2)(ii)  of  this 
section,  B  shall  apply  paragraph  (b)(2)(i)  of 
this  section  by  taldng  into  account  the 
deferral  period  of  the  last  taxable  year  of  B 
prior  to  B's  election  to  be  an  S  corporation 
(four  months),  rather  than  the  deferral  period 
of  B's  taxable  year  that  is  being  changed 
(zero  months).  Thus,  if  otherwise  qualified,  B 
may  make  a  section  444  election  to  change  to 
a  taxable  year  ending  September  30,  October 
31,  or  November  30,  for  its  taxable  year 
beginning  January  1, 1967. 

Example  (4).  The  facts  are  the  same  as  in 
example  (3).  except  that  B  files  a  calendar 
year  income  tax  return  for  1987  rather  than 
making  a  section  444  election.  However,  for 
its  taxable  year  begiiming  January  1. 1988,  B 
desires  to  change  its  taxable  year  by  making 


a  section  444  election.  Given  that  the  special 
rule  provided  in  paragraph  (b)(2)(u]  of  this 
section  applies  to  section  444  elections  made 
in  taxable  years  beginning  before  1989.  B 
may,  if  otherwise  qualified,  make  a  section 
444  election  to  change  to  a  taxable  year 
ending  September  30.  October  31.  or 
November  30  for  its  taxable  year  begiiming 
January  1, 1988. 

Example  (S).  C  a  corporation  that 
historically  used  a  June  30  taxable  year, 
elected  on  December  15, 1966  to  be  an  S 
corporation  for  its  taxable  year  begiiming 
July  1. 1987.  As  a  condition  to  having  die  S 
election  accepted.  C  agreed  on  Form  2553  to 
use  a  calendar  year.  Although  pursuant  to 
paragraph  (b)(3)  of  this  section,  C  would,  if 
otherwise  qualified,  be  allowed  to  retain  its 
June  30  taxable  year,  C  desires  to  change  to  a 
Septemtier  30  taxable  year  by  making  a 
section  444  election.  Pursuant  to  paragraph 
(b)(2)  of  this  section,  a  taxpayer  may,  if 
otherwise  qualified,  make  a  section  444 
election  to  change  to  a  taxable  year  only  if 
the  deferral  period  of  the  taxable  year  to  be 
elected  is  not  longer  than  the  shorter  of  three 
months  or  the  deferral  period  of  the  taxable 
year  being  changed.  Given  these  facts,  the 
deferral  period  of  the  taxable  year  to  Im 
elected  is  3  months  (September  30  to 
December  31]  while  the  deferral  period  of  the 
taxable  year  being  changed  is  6  months  Qune 
30  to  December  31).  Thus.  C  may.  if  otherwise 
qualified,  change  to  a  September  30  taxable 
year  for  its  taxable  year  beginning  July  1, 
1987,  by  making  a  section  444  election.  The 
fact  that  C  agreed  on  Form  2553  to  use  a 
calendar  year  is  not  relevant 

Example  (6).  D.  a  corporation  tiiat 
historically  used  a  March  31  taxable  year, 
elects  on  June  1, 1988  to  be  an  S  corporation 
for  its  taxable  year  beginning  April  1. 1968.  D 
desires  to  change  to  a  June  30  taxable  year  by 
making  a  section  444  election  for  its  taxable 
year  beginning  April  1. 1988.  Pursuant  to 
paragraph  (b)(2)(i)  of  this  section.  D  may  not 
change  to  a  June  30  taxable  year  because 
such  year  would  have  a  deferral  period 
greater  than  3  months.  However,  if  otherwise 
qualified.  D  may  make  a  section  444  election 
to  change  to  a  taxable  year  ending  September 
30.  October  31,  or  November  30  for  its  taxable 
year  beginning  April  1, 1968. 

Example  (7).  E,  a  corporation  that  began 
operations  on  November  1. 1988.  elected  to  be 
an  S  corporation  on  December  15, 1986,  for  its 
taxable  year  beginning  November  1. 1986.  E 
filed  a  short  period  income  tax  return  for  the 
period  November  1  to  December  31. 1968.  E 
desires  to  change  to  a  September  30  taxable 
year  by  making  a  section  444  election  for  its 
taxable  year  begiiming  January  1. 1967. 
Although  E  elected  to  be  an  S  corporation 
after  September  16. 1966.  and  before  January 
1, 1986,'paragraph  (b)(2)(ii)  of  this  section 
does  not  apply  to  E  since  E  was  not  a  C 
corporation  prior  to  electing  S  status.  Thus,  E 
may  not  change  its  taxable  year  for  the 
taxable  year  beginning  January  1, 1967,  by 
making  a  section  444  election. 

Example  (8).  The  facts  are  the  same  as  in 
example  (7),  except  that  E  began  operations 
on  April  15, 1987.  and  elected  to  be  an  S 
corporation  on  June  1. 1987.  for  its  taxable 
year  beginning  April  IS.  1987.  As  a  condition 
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to  being  aa  S  coqMratiea  B  ^nod  ob 
2553  to  uae  a  CTimriw  year.  B  deaton  l» 
moke  f  aectioD  4M  elattfi^teuaa  a  yew^ 
ending  Scpleinbef  36  fev  ilft  laJMy*  yaw 
beginning  April  IS,  lasr.  AKMaal  te 
paragraph  (b)(SH4  of  tU*M<dio^  E* 
agreement  to  oaa  a  rilaaihi  yaai  aa  tbtm 
2553  does  not  meanrHut  B  huadapted  a 
calendar  year,  lima,  E's  desire  la-nukfta 
section  444  ekctiaa  ta  uaa  a  Saptembar  30 
taxable  year  will  aolbe  T1m■i^a^^d  a  -*~"nyt 
in  taxable  year  aad  thaa  pangrapli  (b)(M  of 
this  section  wiQ  not  apply.  Inataad.  B.  wiU  ba 
subjact  to  paray^pfa  (bKl]  of  thia  sastian 
Since  a  Septenber  30  taxaUcyaar  wouM 
result  in  only  a  three-Bonth  li^f-nt^]  pedod 
(September  30  to  Decembar  31]tE  may.  if 
otherwise  qualified,  mala  a  saction  441 
election  to  use  a  year  ending  September  30 
for  its  taxable  yeai  beginning  April  15, 1987. 

(2)  ^lecial  rule  far  entities  retaining 
their  1986  tcocabie  jarar.  The  foiowmg 
examples  lUustrst*  the  provisions  of 
paragraph  (bl(3)  c^  An  section: 

ExoBtpfe  £ti.  F.  a>  S  cotpontioa  that 
elected  to  be  am  S  carporatian  sevaral  years 
ago.  has  histaricaBy  used  a  Juna  30  taxaUa 
year.  F  desires  to  retain  its  June- 30  taxable 
year  by  making  a  section  444  alectian  Cor  its 
taxable  year  beginning  July  1. 1983..  Pursuant 
to  paragraph  (bJ(4Jp)  of  this  section,  the 
deferral  period  of  the  taxable  yeai  being^ 
retained  is  6  months  (June  SSto  Decembev  31. 
Fs  req^iired  taxable  year^  Absent  th*  spedat 
rule  provided  in  paragraph- (b)(3)  of  tttis 
section.  F  would  be  sobjact  to  the  gaaieral 
rule  provided  in  paragraph  (b)tl)  of  t&is 
section  which  linrite  the  dtefertal  period  of  the 
taxable  year  elected  to  three  months  or  less. 
However,  pursuant  to  paragraph  (b)J»J  of  thi» 
section.  F  may.  if  otherwise  qnaiifiedi  mala  a 
section  444  election  to  retain- it» year  endhig 
June  30  for  its  taxable  year  begimnng  faff  'i* 
1967. 

Example  (2/.  The  tad*  are  the  same  as  in- 
exampie  (1).  except  that  F  received 
permission  from  theConBiseienet  to  change 
iU  taxaNe  year  to  the  calendar  year,  and 
filed  a  short  period  inGone  tax  return  for  the 
period  July  l  to  Decenhes  31. 1908.  F  desires 
to  make  a  section  444  akctioB  to  use  a  year 
ending  June  30  fot  it»  tasabia  year  befpaniig 
January  1, 1987.  Gitm  thatF  had  a  December 
31  taxable  year  for  its  last  taxable  year 
beginning  in  1988,  tfas  special  rule  provided  in 
paragraph  (b)(3)  ol  diia  seetisB  does  not 
allow  F  to  use  a  Jun»30  taxable  yew  ferHs 
taxable  year  hirginniag  faaaaty  l,  1987. 
Furthermore,  pmnur  ta  pBM^apb  (ti^lK) 
-*  "ifi  trrrtinn  F  ia  mil  iillaaa  il  la  diu^ails 
taxable  year  from  DacaaAarSa  to  Jwas 
because  the  defanal  pariad  of  tfaa  tBeafaia 
year  being  cfaaofed  is  Hromontha.  I 

ExampJg  (3).  G,  a  oacponttei  Aat  ' 

historically  loeti  aa  ftatusl  31  taxable  year, 
elected  be  an  S  coiporaliaa  aDNavemberl& 
1988,  for  its  taxable  year  ^ajnaii^ 
September  1,  TBm.  Aa;a  coadMoB  to 
obtaining S  status,  G  ayaed  to  uae  acalndar 
year.  Thus,  G  filed  its  fint  ScoqMratkm 
return  for  the  period  September  1  to 
December  31, 198&  G  deaiies  to  make  a 
section  444  electioB  to  use  a  year  ending 
August  31  for  ita  taxablr  year  beginning 
January  1. 1987.  Sinca  G'a  last  taxable  year 


bBRiiiB^  ia  IMftsMs  a  catandhr  year.  C 
canaot  uaa  paragraph  (tH|S)  of  this  secKon. 
■riatfa^  to  mSanMaaaaf  taxaUe  yemra;  to 
etoct  aa  Augart  3»  toaablu  jiaai.  Thaa.  Gia 
subiact  ta  paBagiaph.(b)|2Kt)  of  tbaseetioa. 
lalating  ta  Champa  in  taxafelir  yew.  AMM««)r 
&  if  otfaarwtoa  qaalfiad^  majrnaa  Aa  spedaf 
rulepaandediapBapapk(l4(a)ni)  of  this 
»ectio">.Gmaj  aai^  aha^ia  finam  its  current 
taxable  yeav  ^c  dto  oateadar  yaa^  to  • 
taxable  yaartbaS  baa  aa  mora  than  a  thrae- 
mon*  deCanal  paiiad(i«L,  September  3a 
October  31,.  or  Waiaadiai  30)i 

ExamfUc(4)k  Ikeibcta  are  die  sanae  as  in 
example  (3%  excq^  that  C  electad  to  be  aa  a 
caqunrtiaa  for  ita  toxaUr  yav  begfamiog 
Sflptranberl.  1089.  ralkertinB  ita  taxable 
jtoar  beginning  September  1, 1908.  As  a 
conditian  to  maimigito&elaetfoa  G  ay^ed, 
B  Form  2568.  t»  use  the  caieadw  yam 
Howevet,  G  haaoaCyeSBtod  ashaaCpatied 
income  tax  ratuafor  tito  period  Skpiamber  1 
to  December  31..aB.  Given  these  facta, 
paragraph  (b)Oy  of  tins  scctien  woaldallBW 
G,  if  otherwise  qaahfied,  to  m^Kaaacttaa 
444  election  to  retain  aa  At 
year  for  its  taxabfe  year 
1.1987. 

EjounpJe  (SI  The  facts  are  the  same  as  ia 
example  (4).  except  that  G  Haa  alNad^  filed  a 
short  poiod  ineoma  tax  ratanv  for  ito  period 
September  1  taOaoemher  31 1087.  fuaaaant 
to  pafagnipl»(l4(Stm(A)  of  thia  seated  C 
may  supetaede  the  aatnm  it  fifed  for  tlto^ 
period  September  1  to  Oacaabar  M,  1087. 
Thus,  pursuant  to  paragraph  (b)(3)  of  tUa 
section,  G  aiay,  if  otherwise  qualified,  make  a 
section  444  electim  to  retaiafla  Au^ut  31 
taxable  year  fortha  taxable  yev  beginning 
Septemtrer  1,  SSET.  In  addition  G  should 
foUaw  the  spadai:  paacSkhasesset  fonh  in 
paragraph  M^CiiMBr  oi  thia  sactiao. 
£x(ii^  ^  li.acaeparation  thaK 
hirtorically  useda May  31  taxable  year 
eleata  to  be  an  acaaporatiaa  mtfmm  a*  188& 
for  its  taxable  year  bagiui^iyllMB  K-MIIl  H 
TJitirm  tn  mskeB  nnrtinn  tti  slai  lie  to  uta 
a  taxable  year  adier  than  dM  calsadaayear. 
Since  the  taxable  year  in  issae  is  oat  N*s  first 
taxable  year  beitoBin^  altorDecambet  3X, 
1968,  H  may  aatoae  lie  special  rale  pravidad 
in  paragraf^  (Hfl^)  aad  dam  mar  net  ratain 
its  May  31  year.Hhmrevei,  H  may;  if 
otherwise  qualffiad.  make  a  seetiaa  444 
election  under  paragraph  (^(^i)  of  tftis 
section,  to  change  to  a  taraUe  year  that  has 
no  more  than  a  three-month  defotial  period 
(i.e..  Septeaiber  3a  October  31,  or  Neveraber 
30)  for  its  taxable  year  beginning  Jnaa  1, 1980. 

£nui97/e  ^7^  I  ia  a  partnership  that  has 
historicalijr  used  a  calandar  year.  Sixty 
percent  of  d»  peaAto  and  capital  of  r  ve 
owned  by  Q,  a  coaparalfoB  (that  ia  netiber  an 
S  aaipotatiaB.oir  aperaanai  sarvtae 
corporation)  IbaShaa  a  June  30  taxaUayear. 
and  40  percent  ef  d»  pnfit*  aad  capital  an 
owned  by  R.  a  fafondm  year  indieiduat. 
Siace  the  paitnarthathaa-mon  titans  fiffy 
percent  intneat  in  1  haa  a  )bae  30  taaahia 
year,  Fs  required  taxahiayearia  Jaae  aa 
Accordingly.  I  fitadaa  insoma  tax  letan  for 
the  period  Jaamijr  1  to  Jbh  aa  ncr.  Baaed 

""*' *'^  't"!  piiiiaaidtoassagiauli 

(b)(SNii)(A)  of  this  sectioB.  dhngant  the 
income  tax  aetnm  filed  for  the  period  fanuary 
Itojnneaaiaar.llBia.if    ~ 


quaUBed,  I  may  make  a  sacfllMi  444  eieelieD 
undtr  para^aph  (b)p)fl)  of  thiasaatien  to  use 
a  calendhryaaHavita  taaatii  jum  begjaring 
^nooy  1..  nSTL  Bl  inftea'saBk  a  sactie»««4 
election.  I  shnairt  fnihw  tla  ipaahd 
procednras  set  forti  inpar^paph  fh)(8)(iiK^' 
of  thia  section. 


(a)  General  mk.  &teep«a»  provided 
in  paragraph  (e)  ef  tliis  section,  no 
section  444  eleetioR  ahgik  be  ramie  or 
continued  wftfa  lespect  te  e  partnersfaip, 
S  corporation,  or  perstmel  service 
corporation  that  is  a  member  of  a  tiered 
staeture  on  the  date  specilledFtn 
iwegraph  (d1  of  this  section.  For 
purposes  of  thi»  section;  tJte  term 
"personal  sennceoorparatibn"  means  a 
personal  service  corporation  as  defined 
in  S  1.44^4T  (dj. 

(b)  Definition  of  a  member  of  a  tiered 
structure—  (1)  fngeneraf.  A  partiiersfaip„ 
S  corporation,  or  personal  service 
corporation  ia  considered  a  member  of  a 
tiered  structure  if —  ' 

(i)  The  partnership,  S  corporation,  o* 
personal  service  corporatfon  direct^ 
owns  any  portion  of  a  deferral  entity,  or 

(ii)  A  defenai  entity  directly  owns  any 
portion  of  the  partiieraiypwS  eorpontioiv 
or  personal  serviea  corpotstioa. 

However,  see  pamgprapb  Qc)  of  tUs 
section  for  ceilaii.  de  mtBimis.  rulcsv  and 
see  paragraph  (bX3)  tUStim  section  for 
an  anti-abnae  tub.  Ib  ■Airtiiai.  for 
purposes  of  this  secMon,  a  beneficiary  of 
a  trust  shaJ}  be  considered  to  own  an 
interest  in  the  ttost. 

C^  Defeaalemiify—^  In  general  For 
puiposes  ef  tiiis  section^  the  tenn 
"deferral  entity"  meauatasnlity  that  is 
a  partnorsfaip,  S  corporation,  penonai 
service  corporation,  or  trust.  In  the  ease 
of  an  affiliated  group  oC  GOfpovatioBa 
filing  a  consolidated  ineorae  tax  letwn 
that  is  treated  a«  a  peasoHl  aarvics 
corpora  taon  parsiMBt  ta  {>  YA41-<r{fl 
such  affiliated  group  is  considered  ta  be 
a  single  deferral  entity. 

{ii}  Grantor  tmstt.  The  term  "deioTai 
enttty"  does  not  indodea  tnst  (or  a 
portion  of  a  tivst|  wMA  ie  treated  as 
owned  by  the  ^antor  or  beneficiary 
under  ftbpest  K  pwl  (  s«  bdiapter  I 
chapter  Iv  of  the  Ced^  MMag  to 
grmtor  tnnts^  incMfag  •  iraaf  tftaff  is 
tieated  as  a  ffaaisi  »ns(  pueoant  (o 
section  13(n(<4rf  ]M)  of  |ft»  Qtde 
(relatiig  to  t^ualffiedsaMiepter  S 
tiTiste).  TTius.  any  tlx|njer  treeted 
undersBbpert  Ban  owniiig  a  poi'ttun  of  a 
trust  s&aff  be  tteatedas  owning  the 
asseto  of  tiie  tnat  attribotafale  to  that 
ownership.  The  following  examples 
illustrate  the  proviMoas  of  this 
paragraph  (bM2)(ii). 


Example  (1).  A.  an  individuaL  is  the  sole 
beneficiary  of  T.  T  is  a  trust  that  owns  so 
percent  of  the  profits  and  capital  of  X.  a 
partnership  that  desires  to  make  a  section  444 
election.  Furthermore,  pursuant  to  Subpart  E, 
Part  L  subchapter  J.  chapter  1  of  the  Code.  A 
is  treated  as  an  owner  of  X.  Based  upon  these 
facts,  T  is  not  a  deferral  entity  and  50  percent 
of  X  is  considered  to  be  directly  owned  by  A. 

Example  (2).  The  facts  are  the  same  as  in 
example  (1),  except  that  A  is  a  personal 
service  corporation  rather  than  an  individual. 
Given  these  facts,  50  percent  of  X  is 
considered  to  be  directly  owned  by  A,  a 
deferral  entity.  Thus,  X  is  considered  to  be  a 
member  of  a  tiered  structure. 

(3)  Anti-abuse  rule.  Notwithstanding 
paragraph  (b)(1)  of  this  section,  a 
partnership,  S  corporation,  or  personal 
service  corporation  is  considered  a 
member  of  a  tiered  structure  if  the 
partnership,  S  corporation,  personal 
service  corporation,  or  related  taxpayers 
have  organized  or  reorganized  their 
ownership  structure  or  operations  for 
the  principal  purpose  of  obtaining  a 
significant  unintended  tax  benefit  from 
making  or  continuing  a  section  444 
election.  For  purposes  of  the  preceding 
sentence,  a  significant  imintended  tax 
benefit  results  when  a  partnership,  S 
corporation,  or  personal  service 
corporation  makes  a  section  444  election 
and.  as  a  result,  a  taxpayer  (not  limited 
to  the  entity  making  the  election) 
obtains  a  significant  deferral  of  income 
substantially  all  of  whi6h  is  not 
eliminated  by  a  required  payment  under 
section  7519.  See  examples  (15)  through 
(19)  in  paragraph  (f)  of  this  section. 

(c)  De  minimis  rules— {1)  In  general. 
For  rules  relating  to  a  de  minimis 
exception  to  paragraph  (b){l)(i)  of  this 
section  (the  "downstream  de  minimis 
rule"),  see  paragraph  (c)(2]  of  this 
section.  For  rules  relating  to  a  de 
minimis  exception  to  paragraph  (b)(l)(ii) 
of  this  section  (the  "upstream  de 
minimis  rule"),  see  paragraph  (c)(3)  of 
this  section.  For  rules  relating  to  the 
interaction  of  the  de  minimis  rules 
provided  in  this  paragraph  (c)  and  the 
"same  taxable  year  exception"  provided 
in  paragraph  (e)  of  this  section,  see 
paragraph  (e)(5]  of  this  section. 

(2)  Downstream  de  minimis  rule — (i) 
General  rule.  If  a  partnership,  S 
corporation,  or  personal  service 
corporation  directly  owns  any  portion  of 
one  or  more  deferral  entities  as  of  the 
date  specified  in  paragraph  (d)  of  this 
section,  such  ownership  is  disregarded 
for  purposes  of  paragraph  (b)(l)(i)  of  this 
section  if.  in  the  aggregate,  all  such 
deferral  entities  accounted  for — 

(A)  Not  more  than  5  percent  of  the 
partnership's,  S  corporation's,  or 
personal  service  corporation's  adjusted 
taxable  income  for  the  testing  period  ("5 


pendent  adjusted  taxable  income  test"), 
or 

(B)  Not  more  than  2  peitent  of  the 
partnership's,  S  corporation's,  or 
personal  service  corporation's  gross 
income  for  the  testing  period  ("2  percent 
gross  income  test").  See  section  702  (c) 
for  rules  relating  to  the  determination  of 
gross  income  of  a  partner  in  a 
partnership. 

See  examples  (3)  through  (5)  in 
paragraph  (f)  of  this  section. 

(ii)  Definition  of  testing  period  For 
purposes  of  this  paragraph  (c)(2),  the 
term  "testing  period"  means  the  taxable 
year  that  ends  immediately  prior  to  the 
taxable  year  for  which  the  partnership, 
S  corporation,  or  personal  service 
corporation  desires  to  make  or  continue 
a  section  444  election.  However,  see  the 
special  rules  provided  in  paragraph 
(c){2)(iv)  of  this  section  for  certain 
special  cases  [e.g.,  the  partnership,  S 
corporation,  personal  service 
corporation  or  deferral  entity  was  not  in 
existence  during  the  entire  testing 
period).  The  following  example 
illustrates  the  application  of  this 
paragraph  (c)(2)(ii). 

Example.  A  partnership  desires  to  make  a 
section  444  election  for  its  taxable  year 
beginning  November  1, 1987.  The  testing 
period  for  purposes  of  determining  whether 
deferral  entities  owned  by  such  partnership 
are  de  minimis  under  paragraph  (c)(2)  of  this 
section  is  the  taxable  year  ending  October  31, 
1987.  If  either  the  partnership  or  the  deferral 
entities  were  not  in  existence  for  the  entire 
taxable  year  ending  October  1, 1987,  see  the 
special  rules  provided  in  paragraph  (c)(2)(iv) 
of  this  section. 

(iii)  Definition  of  adjusted  taxable 
income— (A)  Partnership.  In  the  case  of 
a  partnership,  adjusted  taxable  income 
for  purposes  of  paragraph  (c)(2]  of  this 
section  is  an  amount  equal  to  the  sum  of 
the— 

[1]  Aggregate  amount  of  the 
partnership  items  described  in  section 
702(a]  (other  than  credits  and  tax- 
exempt  income), 

[2]  Applicable  payments  defined  in 
section  7519(d)(3)  that  are  deducted  in 
determining  the  amount  described  in 
paragraph  (c)(2)(iii)(A)(I)  of  this  section, 
and 

[3]  Guaranteed  payments  defined  in 
section  707(c)  that  are  deducted  in 
determining  die  amount  described  in 
paragraph  (c)(2)(iii)(A)(2)  of  this  section 
and  are  not  otherwise  included  in 
paragraph  (c)(2)(iii)(A)(2)  of  this  section. 
For  purposes  of  determining  the 
aggregate  amount  of  partnership  items 
under  paragraph  (c)(2)(iii)(A)(2)  of  Uiis 
section,  deductions  and  losses  are 
treated  as  negative  income.  Thus,  for 
example^  if  under  section  702(a)  a 
partnership  has  $1,000  of  ordinary 


taxable  income,  $500  of  specially 
allocated  deductions,  and  $300  of  capital 
loss,  the  partnership's  aggregate  amount 
of  partnership  items  imder  paragraph 
(c)(2)(iii)(A)(l)  of  Uiis  section  is  $200 
($l,000-$500-$300). 

(B)  S  corporation.  In  the  case  of  an  S 
corporation,  adjusted  taxable  income  for 
purposes  of  paragraph  (c)(2)  of  this 
section  is  an  amount  equal  to  the  sum  of 
the— 

(7)  Aggregate  amount  of  the  S 
corporation  items  described  in  section 
1366(a)  (other  than  credits  and  tax- 
exempt  income),  and 

[2]  Applicable  payments  defined  in 
section  7519(d)(3)  that  are  deducted  in 
determining  the  amount  described  in 
paragraph  (c)(2)(iii)(B)(l)  of  this  section. 
For  purposes  of  determining  the 
aggregate  amount  of  S  corporation  items 
imder  paragraph  (c)(2)(iii)(B)(i)  of  this 
section,  deductions  and  losses  are 
treated  as  negative  income.  Thus,  for 
example,  if  under  section  1366(a)  an  S 
corporation  has  $2,000  of  ordinary 
taxable  income,  $1,000  of  deductions 
described  in  section  1366(a)(1)(A)  of  the 
Code,  and  $500  of  capital  loss,  the  S 
corporation's  aggregate  amoimt  of  S 
corporation  items  under  paragraph 
(c)(2)(iii)(B)(l)  of  this  section  is  $500 
($2,00O-$l,00O-$500). 

(C)  Personal  service  corporation.  In 
the  case  of  a  personal  service 
corporation,  adjusted  taxable  income  for 
piuposes  of  paragraph  (c)(2)  of  this 
section  is  an  amount  equal  to  the  sum  of 
the— 

[1)  Taxable  income  of  the  personal 
service  corporation,  and 

[2)  AppUcable  amoimts  defined  in 
section  280H(f)(l)  Uiat  are  deducted  in 
determining  the  amount  described  in 
paragraph  (c)(2)(iii)(C)(i)  of  this  section. 

(iv)  Special  rules— {A)  Pro-forma  rule. 
Except  as  provided  in  paragraph 
(c)(iv)(C){2)  of  this  section,  if  a 
partnership,  S  corporation,  or  personal 
service  corporation  directly  owns  any 
interest  in  a  deferral  entity  as  of  the 
date  specified  in  paragraph  (d)  of  this 
section  and  such  ownership  interest  is 
different  in  amount  from  the 
partnership's,  S  corporation's,  or 
personal  service  corporation's  interest 
on  any  day  during  the  testing  period,  the 
5  percent  adjusted  taxable  income  test 
and  the  2  percent  gross  income  test  must 
be  applied  on  a  pro-forma  basis  [i.e., 
adjusted  taxable  income  and  gross 
income  must  be  calculated  for  the 
testing  period  assuming  that  the 
partnership,  S  corporation,  or  personal 
service  corporation  owned  the  same 
interest  in  the  deferral  entity  that  it 
owned  as  of  the  daU  specified  in 
paragraph  (d)  of  this  section).  The 
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following  i*vAnipl^»  iUuatiateA  tli» 
application  of  this  paragrapk 
(c)(2)(iv)(A). 


Exampia.  A 
desiriag  to  make  a  acctioa  «M  eladtan  far  its 
taxable  year  begmning  Ootohet  X.  US7, 
acquires  a  25  perceat  (NvnanhifiiBtsieat  iaa 
partnership  on  or  after  October  I,  Ifla7. 
Furthermore,  the  partnership  has  been  in 
existence  for  several  years'.  The  personal 
service  corporation  must  modify  its 
calculations  of  the  5  percent  adjusted  taxable 
income  test  and  the  2  perceBt  yvn  cnsom*. 
test  for  the  testing  perisd  eaderf  Septmifaer 
30. 19S7,  by  assuming  that  the  peeaouk 
service  corporation  owned  25  penrent  af  ^ 
partnership  during  such  testing  period  and 
the  persoaal  aeivice  corporatioa's  at^usted 
taxable  incoaae  and  gross  income  ware 
corresponiBugly  adjusted. 

(B)  Reasonable  estimates  allowed.  If 
the  inionnatioii  necaasary  to  completa 
the  pro-fonna  calculatian.  HparHharf  in 
paragraph  (c](2](iv)(Al  of  tliis  section  is 
not  readily  available,  the  partnetsiip,  S 
corporation,  or  personal  scrvioe 
corporation  may  make  a  reasonable 
estimate  of  such  inibnnatioiL 

(C)  Newly  formed  eaXitiea—^llNmwfy 
formed  deferral  eatiiies-.  If  » 
partnersh^  S  corpotatioa.  or  personal 
service  coiporation  owns  any  poatiaa  of 
a  deferral  entity  on  the  date  specified  in 
paragraph  (d)  of  this  sectien  aadsudk 
defesal  enti^  was  net  in  «»"stftncB 
during  the  entire  teaming  period 
(herejnafier  referred  to  as  •  "newly 
formed  deferral  entity"],,  both  the  5 
percent  adjusted  taxable  income  test 
and  the  2  percent  gross  income  test  are 
modified  as  follows.  First,,  the 
partnership,  S  co^otatioa,.  or  personal 
service  corporation  shall  '•■i^fVitB  tii» 
percentage  of  its  ad}usted  texaUe 
income  or  pass  in^-^my  that  i&  i 
attribatablatodriiBiraleBtittes,  ' 
excluding  newly  fanned  dieferral 
entities.  R»^^rd.  the  partaczship.  S 
corporation,  or  ppw^nnal  service 
corporation  shaJl  t'.a\mluta  (^ntbe  date 
specified  in  paragtapfa  (dj^of  this 
section}  the  percentage  of  the  tajt  basis, 
of  its  assets  that  are  attnbatabk  to  its 
tax  basis  with  respect  to  its  ownership 
interests  in  all  newly  formed  defieoal 
entities.  If  the  sum  ol  the  two 
percentages  is  5  iu*rrtmt  or  keas,  the 
deferral  entities  are  'f"iidfrtd  de 
minimia  and  are  disregarded  ior 
purposes  of  parapaph  (bttlMQ  o£  this 
section,  ff  the  sum.  <d  the  two. 
percentages  is  greater  tbem  &  pescent. 
the  defenal  pwHtj^i  ^  qqi  iju,\ify  fgj 

the  de  minimia  nia  pmv^^fld  in 

paragraph  (c)(2)  of  this  sectian  and  (haa 
the  pattnership,  S  coroocatianr  or 
personal  service  coipocadan  is 
considered  to  be  a  membet  af  a  tiered 
structure  far  purposes  of  tbia  section. 


{aii>Ntwlyfotmmdpartaenh^.S 
coiporation.  or  personal  service 
coipaiationdasidagtamaJuasBetmt 
444  election.  H  a  poctnesafaipk  S 
coipocatiaiv  or  p^tsftaal  sMidca 
cacporatioB  deaites  to  aiakea  sactig* 
444  elecfion  fos  tha  first  *°^Me  yaai  g£ 
its  existence,  the  5  parsaai  adjusted 
taxable  income  tesl  and  the  2  pescanfc 
gross  income  test  are  replaced  k^  a  & 
percent  of  assets  test  Thus,  if  on  the 
date  specified  in  para^apb  (d)  of  this 
sectioBt  5  percent  or  less  of  the  assets 
(measured  by  nlference  to  the-  tax  basis 
of  the  assela]  of  fte  aewiy  fiarnied 
partnership,  S  coxporatioa  or  personal 
service  coiporatisn  are  attributable  to 
the  tax  basis  with  respect  to  £ta 
o%vner8hip  inteiests  in  tbcdkffensal 
entities,  the  deferral  entities  wilT  be 
considered  de  minimis  and  will  be 
disregarded  for  purposes  of  paragraph 
(b)(l](i)-of  this  section. 

(5)"  Upstream  d&  minimis  rule,  ff  a 
partnership,  S  corporation,  or  personal 
service  corporation  is  directly  owned  by 
one  or  more  deferral  entiies  as  of  the 
date  specified  in  paragraph  [df  of  tilis 
section,  such  ownership  is  dbreprded 
for  purposes  of  para^-^ik  (b)(l]5^  of 
this  section  if  on  the  date  spedfM  in 
paragraph  fd)  of  thie  sectfon  the  defenral 
entities  directly  own,  in  the  aggregatB,  5 
peiicent  or  less  of— 

tH  An  interest  in  the  current  profits  of 
the  partnetshm,  or 

(ii)  The  stock  (measared  by  value|  of 
the  S  corporation  or  poaanalsesvica 
coipoEation. 

See  examples  (6)  and  (7>in  paragraph  (f)> 
of  this  section. 

(d)  Data  for  dataiaimn^ttuexmteaeB 
of  a  fuedatiULlmB    (1)  Gengml  nde. 
For  pmposaa  of  pasa^apb  (a):  of  tils 
nrrtina  n  pnrtnsiibiji  T  i  lapiwelhiii.  iii 
pesaonal  service  cospsBatiQB  wittba 
considered  a  member  of  a  tiered 
structiuv  for  a  particular  taBcaUc  jaaz  if 
the  pactnersiip;  Scaipanliea,.ee 
personal  service  caspaialiqa  ie  • 
member  of  a  tiered  stiuctaivaB  Aalaat 
day  of  the  required  taoiabia  year  ^ 
defiaed  in  section  444  (el  of  the  Code) 
ending  within  suds  yeas.  If  »  pertfcufar 
taxable  year  does  not  indude  the  tsat 
day  of  the  required  taxable  year  for  such 
year,  the  partnership^  Scerporatfen,  or 
personal  serviee  carponrtkn  w9l  net  be 
consideped  a  member  ef  a  tfend 
stinclBiv  for  sack  jeai.  The  MUssiot 
examples  illustrale  Ae  appliso<ieu  of 
thiapan^apb  (d}(]X 

Example  (TJ.  Assume  that  a  newi^  tmmud 
partnership  whoae  Di  ■!  laxahle  y— r  beghie 

September  aotiDcntalejnarbgpnMiiava 
BectioK  444  elMrtfaMb  hrifaiaHiK  aaoM 
that  for  ita  teaaUB  yev  hs^taHi^Nbwabar 
1, 1988.  the  pastDenhif'ateviired  taoable 


yeas  in  DMeabar  n.  If  the  fMitnenlHp  ia  a 
member  of  a  tierad  atractueravDacsmbar  31. 
1988,  itwW  not  be  aUgiUs  temke  a  aectien 
MS  riaetiiai  tea  a  taanbieiear  hs^—i^ 
Norambar  1. 1088,  aadandfa»8estaBbar  3a 
1988. 

Fmmrkflli  AaiBmaft&aaitOMtloa  that 
hiatmiaaHraaed  n  ]mn  19  tamhla  y  ar 
daaiiaa  te  aaka  a  seetiaa  4*Mieetlatt  to 
chaegS  te  a  year  eariinf  SapliBhai  aa  fee  it! 
taxable  jraar  begndagiluiy  k  1887.  If  the  S 
coq^antfoa  oan  mek*  Ak  sadfoa  444 
election,  it  wiU  ha«»»ihaiSt«aUeyanr 
beginnteffluly  1, 1987,  andeMttegSaylamber 
30.1887.  Given  thaaa  iBCli.1hvslHri  taxable 
year  beginning  )u1k  1, 188V,  4eaa  net  inchida 
the  last  day  of  the  S  corporation's  required 
taxable  year  for  susk  year  {i>.,.  Peceaibei  31, 
1967).  Thaa,  pumaofctepaaiqnqpB  figtj.at 
thin  snrfinn  thn  "  i  mpii  bIjm  iIH  mil  ba 
consideeeda  memfaee  af  etiaBedatmctare  for 
iU  taxable  yeaf  ba^naiBgliii^l,  1887,  and 
ending  September  SO  1987. 

(2J  ^eciai  rule  for  tmiabkjeer* 
beginmng^in  1987.  ¥vat  pei  poses  of 
parapaph  (a)  of  thiis  seetfen,  a 
partnership,  S  cuifuratfaii.  ar  persenaf 
service  oerporatien  wiU  not  be 
considered  a  menibes  of  a  tiered 
stractere  for  a  taxable  year  begiiuiiiiy  in 
19^  if  Ae  partnership;  Seasporafion,  or 
perssnal  service  corparaflfa»is  not  a 
member  of  a  tieredstivetavoa  tie  day 
the  petaership,  S  eerporatiea,  or 
personal  service  cesperatiea  Iteei^fi^ 
its  section  444  eieetieB  for  sock  year. 
The  follow^  ex^epfoe  ilfosteate  the 
application  of  dus  per^raph  [fSJKTli. 

Example  (1).  Asaiune  that  a  |»i*wnliip 
daairea  to  raCBia  a  June  30  taxable  year  t>y 
making  a  section  444  eleeiiairfartta  taxable 
yearbagimDni  Jaly  1.  vmr.  KMhannae. 
ianiimn  tlit  thn  !■!  ewsBlllils  w^bIiihI 
taxaUe  yaar  for  Bwii  yaaria  Oaoeaihar  31 
and  that  the  partaarahip  wea  aneadteE  of  a 
tiered  stmcturB  OB  anchdata^Alaaaaaunw 
that  the  partnership  wae  not  a  memfaar  of  a 
tiaxcd  structure  as  of  the  data  it  timely  filed 
its  aectiim  444  election  flor  its  tfficable  year 
beginning  ^dy  ^  1987.  BSsarf  opoD  the  speda> 
rule  provided  in  thia  paaa9«pl»(4(a9;  the 
partnesridp^  wrill  not  be  oaasidSnda  Bunber 
of  a  tiered  atniatun  fir  itataanfaie  year 
begianlnt  July  1,1887. 

Ex<mpJafg}.  Assam*  tha  awna  faata  aa  ia 
example  (1),  except  that  the  partosiahi^  waa 
a  member  of  a  tiered  straciuraontha  date  it 
filed  its  section  444  election  for  its  taxable 
yearbeginning  July  1, 1987,  bat  was  not  a 
member  of  a  tisred  straelUBe  oa  Dtaember  31, 
1987.  Paragaaph  (dKl)^  of  tfdasastian  would 
stUl  appir  and  dnia  tt*  paefeMniip  would  net 
becoaaidsradpertolatiaBaJsltnUeiafaKite 
taxaUs-year  bo^uiiai  July  1*1887.  However, 
the  partnetahip  woald  be  coBsidaBBd  a 
member  of  a  tiaBedsltuctura  br  its  ta«hu 
year  begjantngjuiyl;  INK  tflfiapartaenfaip 
waa  a  member  of  a  ttamlsttuUuie  on 
December  3T,  198ft 

(e)  Sana  toxo^  yeor  am^tnn— {II 
In  geaaiuL  Although  apartnatship  oc  S 
corporatian  is  a  mam^or  of  a  tiered 


structme  as  of  the  date  specified  in 
paragraph  (d)  of  this  section,  the 
partniership,  S  corporation  may  make  or 
continue  a  section  444  election  if  the 
tiered  structure  (as  defined  in  paragraph 
(e)(2}  of  this  section)  consists  entirely  of 
partnerships  or  S  corporations  (or  both), 
all  of  which  have  the  same  taxable  year 
as  determined  under  paragraph  (eM3)  of 
this  section.  However,  see  paragraph 
(e)(5)  of  this  section  for  the  interaction 
of  the  de  minimis  rules  provided  in 
paragraph  (c)  of  this  section  with  the 
same  taxable  year  exception.  For 
piuposes  of  this  paragraph  (e),  two  or 
more  entities  are  considered  to  have  the 
same  taxable  year  if  their  taxable  years 
end  on  the  same  day,  even  though  they 
begin  on  different  days.  See  examples 
(8)  through  (14)  in  paragraph  (f)  of  this   . 
section. 

(2)  Definition  of  tiered  structure — (i) 
General  rule.  For  ptuposes  of  the  same 
taxable  year  exception,  the  members  of 
a  tiered  structure  are  defined  to  include 
the  following  entities — 

(A)  iVe  partnership  or  S  corporation 
that  desires  to  qualify  for  the  same 
taxable  year  exception, 

(B)  A  deferral  entity  (or  entities) 
directly  owned  (in  whole  or  in  part)  by 
the  partnership  or  S  corporation  that 
desires  to  qualify  for  the  same  taxable 
year  exception, 

(C)  A  deferral  entify  (or  entities) 
direcdy  owning  any  portion  of  the 
partnership  or  S  corporation  that  desires 
to  qualify  for  the  same  taxable  year 
exception,  and 

(D)  A  deferral  entify  (or  entities) 
directfy  owned  (in  whole  or  in  part)  by  a 
"downstream  controlled  partnership," 
as  defined  in  paragraph  (e)(2)(ii)  of  this 
section. 

(ii)  Special  flow-through  rule  for 
downstream  controlled  partnerships.  If 
more  than  50  percent  of  a  partnership's 
profits  and  capital  are  owned  by  a 
partnership  or  S  corporation  that  desires 
to  qualify  for  the  same  taxable  year 
exception,  such  owned  partnership  is 
considered  a  downstream  controlled 
partnership  for  purposes  of  paragraph 
(e)(2)(i)  of  this  section.  Furthermore,  if 
more  than  50  percent  of  a  partnership's 
profits  and  capital  are  owned  by  a 
downstream  controlled  partnership, 
such  owned  partnership  is  considered  a 
downstream  controlled  partnership  for 
purposes  of  paragraph  (e)(2)(i)  of  this 
section. 

(3)  Determining  the  taxable  year  of  a 
partnership  or  S  corporation.  "The 
taxable  year  of  a  partnership  or  S 
corporation  to  be  taken  into  accotmt  for 
purposes  of  paragraph  (eHl)  of  this 
section  is  the  taxable  year  ending  with 
or  prior  to  the  date  specified  in 
paragraph  (d)  of  this  section. 


Furthermore,  the  determination  of  such 
taxable  year  will  take  into  consideration 
any  section  444  elections  made  by  the 
partnership  or  S  corporation.  See 
examples  (10)  and  (11)  in  paragraph  (f) 
of  this  section. 

(4)  Special  rule  for  52-53-week 
taxable  years.  For  purposes  of  this 
paragraph  (e),  a  52-53-week  taxable 
year  with  reference  to  the  end  of  a 
particular  month  will  be  considered  to 
be  the  same  as  a  taxable  year  ending 
with  reference  to  the  last  day  of  such 
month. 

(5)  Interaction  with  de  minimis 
rules — (i)  Downstream  de  minimis 
rule — (A)  In  general.  If  a  partnership  or 
S  corporation  that  desires  to  make  or 
continue  a  section  444  election  is  a 
member  of  a  tiered  structure  (as  defined 
in  paragraph  (e)(2]  of  this  section]  and 
directiy  owns  any  member  (or  members) 
of  the  tiered  structure  with  a  taxable 
year  different  from  the  taxable  year  of 
the  partnership  or  S  corporation,  such 
ownership  is  disregarded  for  purposes  of 
the  same  taxable  year  exception  of 
paragraph  (e)(1)  of  this  section  provided 
that,  in  the  aggregate,  the  de  minimis 
rule  of  paragraph  (c)(2)  of  this  section  is 
satisfied  with  respect  to  such  owned 
member  (or  members).  The  following 
example  illustrates  the  application  of 
this  paragraph  (e)(5)(i)(A). 

Example.  P.  a  partnership  with  a  June  30 
taxable  year,  owns  60  percent  of  Pi,  another 
partnership  with  a  June  30  taxable  year.  P 
also  owns  1  percent  of  P2  and  P3,  calendar 
year  partnerships.  If,  in  the  aggregate,  P's 
ownership  interests  in  P2  and  P3  are 
considered  de  minimis  under  paragraph  (c)(2} 
of  this  section.  P  meets  the  same  taxable  year 
exception  and  may  make  a  section  444 
election  to  retain  its  Jtme  30  taxable  year. 

(B)  Special  rule  for  members  of  a 
tiered  structure  directly  owned  by  a 
downstream  controlled  partnership.  For 
purposes  of  paragraph  {e)(5)(i)(A)  of  this 
section,  a  partnership  or  S  corporation 
desiring  to  make  or  continue  a  section 
444  electicm  is  considered  to  directly 
own  any  member  of  the  tiered  structure 
(as  defined  in  paragraph  t7)(2]  of  this 
section]  directly  owned  by  a 
downstream  controlled  partnership  (as 
defined  in  paragraph  [e](2](ii]  of  this 
section).  The  adjusted  taxable  income  or 
gross  income  of  the  partnership  or  S 
corporation  that  is  attributable  to  a 
member  of  a  tiered  structure  directly 
owned  by  a  downstream  controlled 
partnership  equals  the  adjusted  taxable 
income  or  gross  income  of  sudi  member 
multiplied  by  the  partnership's  or  S 
corporation's  indirect  ownership 
percentage  cf  such  member.  The 
following  example  illustrates  the 
application  of  this  paragraph  (e)(5)(i)(B). 


Example.  P,  a  partnership,  desires  to  retain 
its  June  30  taxable  year  by  making  a  section 
444  election.  However,  as  of  the  date 
speofied  in  paragraph  (d)  of  this  section.  P 
owns  75  percent  of  PI,  a  )une  30  partnership, 
and  PI  owns  40  percent  of  P2.  a  calendar  year 
partnership.  P  also  owns  25  percent  of  P3,  a 
calendar  year  partnership.  Pursuant  to 
paragraphs  (e)(5)(i)  (A)  and  (B)  of  this 
section,  P  may  only  qnaUfy  to  use  the  same 
taxable  year  exception  if,  in  the  aggregate,  P2 
and  P3  are  de  minimis  with  respect  to  P. 
Pursuant  to  paragraph  (e)(5)(i)(B)  of  this 
section,  P's  adjusted  taxable  income  or  gross 
income  attributable  to  P2  equals  30  percent 
(75  percent  times  40  percent]  of  PZ's  adjusted 
taxable  income  or  gross  incomp. 

(ii]  Upstream  de  minimis  rule.  If  a 
partnership  or  S  corporation  that  desires 
to  make  or  continue  a  section  444 
election  is  a  member  of  a  tiered 
structure  (as  defined  in  paragraph  (e)(2] 
of  this  section]  and  is  owned  directly  by 
a  member  (or  members]  of  the  tiered 
structure  with  taxable  years  different 
from  the  taxable  year  of  the  partnership 
or  S  corporation,  such  ownership  is 
disregarded  for  pinposes  of  the  same 
taxable  year  exception  of  paragraph 
(e)(l]  of  this  section  provided  that  in  the 
aggregate,  the  de  minimis  rule  of 
paragraph  (c)(3)  of  this  section  is 
satisfied  with  respect  to  such  owming 
member  (or  members).  See  example  (12) 
of  paragraph  (f)  of  this  section. 

(f)  Examples.  The  provisions  of  this 
section  may  be  illusti-ated  by  the 
following  examples. 

Example  (1).  A,  a  partnership,  desires  to 
make  or  continue  a  section  444  election. 
However,  on  the  date  specified  in  paragraph 
(d)  of  this  section.  A  is  owned  by  a 
combination  of  individoals  and  S 
corporations.  The  S  corporations  are  deferral 
entities,  as  defined  in  paragraph  (b)(2)  of  this 
section.  Thus,  pursuant  to  paragraph  (bKl)(ii] 
of  this  section,  A  will  be  a  member  of  a  tiered 
structure  unless  under  paragraph  (c)(3)  of  this 
sectioa  the  S  corporations,  in  the  aggregate, 
own  a  de  minimis  portion  of  A  If  the  S 
corporations'  ownership  in  A  is  not 
considered  de  minimis  under  paragraph  (cK3] 
of  this  section,  A  is  a  member  of  a  tiered 
structure  and  will  be  allowed  to  make  or 
continue  a  section  444  election  only  if  it 
meets  the  same  taxable  year  exception 
provided  in  para^aph  (e)  of  this  section. 

Example  (2).  B,  a  partnership,  desires  to 
make  or  continue  a  section  444  election. 
However,  on  the  date  specified  in  paragraph 
(d)  of  this  section.  B  is  a  partner  in  two 
partnerships.  Bl  and  B2.  Bl  and  B2  are 
deferral  entities,  as  defined  in  paragraph 
(b)(2)  of  this  section.  Thus,  under  paragraph 
(b)(l)(i)  of  this  section,  B  will  be  a  Bemt>er  of 
a  tiered  structure  unless  B's  aggregate 
ownership  interests  in  Bl  and  B2  are 
considered  de  minimis  under  paragraph  (c)(2] 
of  this  section.  If  B  is  a  member  of  a  tiered 
structure  on  the  date  specified  in  paragraph 
(d)  of  this  sectioa  B  will  be  allowed  to  make 
or  continue  a  section  444  election  only  if  it 
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meets  the  same  taxable  year  exception 
provided  in  paragraph  (e)  of  this  section. ., 

Example  (3).  C.  a  partnership  with  a 
September  30  taxable  year,  is  100  percent 
owned  by  calendar  year  individuals.  C 
desires  to  make  a  section  444  election  for  its 
taxable  year  beginning  October  1, 1987. 
However,  on  the  date  specified  in  paragraph 
(d)  of  this  section.  C  owns  a  1  percent  interest 
in  CM,  a  partnership.  C  does  not  own  any 
other  interest  in  a  deferral  entity.  For  the 
taxable  year  ended  September  30, 1987, 10 
percent  of  C's  adjusted  taxable  income  (at 
defined  in  paragraph  (c)(2)(iii)  of  this  section) 
was  attributable  to  C's  partnership  interest  in 
Cl.  Furthermore,  4  percent  of  C's  gross 
income  for  Ihe  taxable  year  ended  September 
30, 1967,  was  attributable  to  C's  partnership 
interest  in  Cl.  Under  paragraph  (c)(2)  of  this 
section.  Cs  partnership  interest  in  Cl  is  not 
de  minimis  because  during  the  testing  period 
more  than  5  percent  of  C's  adjusted  taxable 
income  is  attributable  to  Cl  and  more  than  2 
percent  of  C's  gross  income  is  attributable  to 
Cl.  Thus.  C  is  a  member  of  a  tiered  structure 
for  its  taxable  year  beginning  October  1, 1987. 

Example  (4).  The  facU  are  the  same  as 
example  (3),  except  that  for  the  taxable  year 
ended  September  3a  1987,  only  2  percent  of 
Cs  adjusted  taxable  income  was  attributable 
to  Cl.  Under  paragraph  (c)(2)  of  this  section. 
C's  partnership  interest  in  Cl  is  considered 
de  minimis  for  purposes  of  determining 
whether  C  is  a  member  of  a  tiered  structure 
because  not  more  than  5  percent  of  Cs 
adjusted  taxable  income  during  the  testing 
period  is  attributable  to  Cl.  Thus,  C  is  not  a 
member  of  a  tiered  structure  for  its  taxable 
year  beginning  October  1. 1987. 

Example  (5).  The  facts  are  the  same  as 
example  (4),  except  that  in  addition  to 
owning  Cl.  C  also  owns  15  percent  of  C2, 
another  partnership.  For  the  taxable  year 
ended  September  3a  1987,  2  percent  of  Cs 
adjusted  taxable  income  is  attributable  to  Cl 
and  an  additional  4  percent  is  attributable  to 
C2.  Furthermore,  for  the  taxable  year  ended 
September  3a  1987, 4  percent  of  C's  gross 
income  is  attributable  to  Cl  while  3  percent  is 
attributable  to  C2.  Under  paragraph  (c)(2)  of 
this  section,  Cl  and  C2  must  be  aggregated 
for  purposes  of  determining  whether  C  meets 
either  the  5  percent  adjusted  taxable  income 
test  or  the  2  percent  gross  income  test  Since 
C's  adjusted  taxable  income  attributable  to 
Cl  and  C2  is  6  percent  (2  percent  +  4 
percent)  and  C's  gross  income  attributable  to 
Cl  and  C2  is  7  percent  (4  percent  +  3 
percent),  C  does  not  meet  the  downstream  de 
minimis  rule  provided  in  paragraph  (c)(2)  of 
this  section.  'Thus.  C  is  a  member  of  a  tiered 
structiire  for  its  taxable  year  beginning 
October  1, 1987. 

Example  (6).  The  facts  are  the  same  as 
example  (3).  except  that  instead  of 
determining  whether  C  is  part  of  a  tiered 
structure,  the  issue  is  whether  Cl  is  part  of  a 
tiered  structure.  In  addition,  assume  that  on 
the  date  specified  in  paragraph  (d)  of  this 
section,  the  remaining  99  percent  of  Cl  is 
owned  by  calendar  year  individuals  and  Cl 
does  not  own  an  interest  in  any  deferral 
entity.  Although  C  in  Example  (3)  was 
considered  to  be  a  part  of  a  tiered  structure 
by  virtue  of  iu  ownership  interest  in  Cl,  Cl 
muat  be  tested  separately  to  detennine 


whether  it  is  part  of  a  dered  structure.  Since 
Cs  interest  in  Cl  is  5  percent  or  less,  Cs 
interest  in  Cl  is  de  minimis  with  respect  to 
Cl.  See  paragraph  (c)(3)  of  this  section.  Thus, 
based  upon  these  facts,  Cl  is  not  part  of  a 
tiered  structure. 

Example  (7).  The  facts  are  the  same  as 
example  (6),  except  that  the  remaining  99 
percent  of  Cl  is  owned  94  percent  by 
calendar  year  individuals  and  5  percent  by 
C3,  another  partnership.  Thus,  deferral 
entities  own  6  percent  of  Cl  (1  percent  owned 
by  C  and  5  percent  owned  by  CS).  Under 
paragraph  (c)(3)  of  this  section,  deferral 
entities  own  more  than  a  de  minimis  interest 
[i.e.,  5  percent)  of  Cl,  and  thus  Cl  is  part  of  a 
tiered  structure. 

Example  (8).  D,  a  partnership  *vith  a 
September  30  taxable  year,  desires  to  make  a 
section  444  election  for  its  taxable  year 
beginning  October  1, 1987.  On  December  31. 
1987,  and  the  date  D  plans  to  file  iU  section 
444  election.  D  is  10  percent  owned  by  Dl,  a 
personal  service  corporation  with  a 
September  30  taxable  year,  and  90  percent 
owned  by  calendar  year  individuals. 
Furthermore,  Dl  will  retain  iU  September  30 
taxable  year  because  it  previously 
established  a  business  purpose  for  such  year. 
Since  D  is  owned  in  part  by  Dl,  a  personal 
service  corporation,  and  the  ownership 
interest  is  not  de  minimis  under  paragraph 
(c)(3]  of  this  section,  D  is  considered  a 
member  of  a  tiered  structure  for  its  taxable 
year  beginning  October  1, 1987.  Furthermore, 
although  D  and  Dl  have  the  same  taxable 
year,  D  does  not  qualify  for  the  same  taxable 
year  exception  provided  in  paragraph  (e)  of 
this  section  because  Dl  is  a  personal  service 
corporation  rather  than  a  partnership  or  S 
corporation.  Thus,  pursuant  to  paragraph  (a) 
of  this  section.  D  may  not  make  a  section  444 
election  for  its  taxable  year  beginning 
October  1. 1987. 

Example  (9).  The  facts  are  the  same  as 
example  (8),  except  that  Dl  is  a  partnership 
rather  than  a  personal  service  corporation. 
Based  upon  these  facts,  D  qualifies  for  the 
same  taxable  year  exception  provided  in 
paragraph  (e)  of  this  section.  Thus,  D  may 
make  a  section  444  election  for  its  taxable 
year  beginning  October  1, 1987. 

Example  (10).  The  facts  are  the  same  as 
example  (9),  except  that  Dl  has  not 
established  a  business  purpose  for  a 
September  30  taxable  year.  In  addition,  Dl 
does  not  desire  to  make  a  section  444  election 
and,  under  section  708(b),  Dl  will  be  required 
to  change  to  a  calendar  year  for  its  taxable 
year  beginning  October  1, 1987.  Pursuant  to 
paragraph  (e)(3)  of  this  section.  D  and  Dl  do 
not  have  the  same  taxable  year  for  purposes 
of  the  same  taxable  year  exception  provided 
in  paragraph  (e)  of  this  section.  Thus,  D  may 
not  make  a  section  444  election  for  its  taxable 
year  beginning  October  1, 1987. 

Example  (11).  The  facts  are  the  same  as 
example  (8),  except  that  Dl  is  a  partnership 
with  a  March  31  taxable  year.  Furthermore, 
for  its  taxable  year  beginning  April  1, 1987. 
Dl  will  change  to  a  September  30  taxable 
year  by  making  a  section  444  election. 
Pursuant  to  paragraph  (e)(3)  of  this  section. 
Dl  is  considered  to  have  a  September  30 
taxable  year  for  purposes  of  determining 
whether  D  qualifies  for  the  same  taxable  year 


exception  provided  in  paragraph  (e)  of  this 
section.  Since  both  D  and  Dl  will  have  the 
same  taxable  year  as  of  the  date  specified  in 
paragraph  (d)  of  this  sectioa  D  may  make  a 
section  444  election  for  its  taxable  year 
beginning  October  1, 1967. 

Example  (12).  The  facte  are  the  same  as 
example  (11),  except  that  instead  of  the 
remaining  90  percent  of  D  being  owned  by 
calendar  year  individuals,  it  is  owned  86 
percent  by  individuals  and  4  percent  by  D2,  a 
calendar  year  partnership.  Thus,  D,  a 
September  30  partnership,  is  10  percent 
owned  by  Dl,  a  September  30  partnership,  86 
percent  owned  by  calendar  year  individuals, 
and  4  percent  owned  by  D2,  a  calendar  year 
partnership.  Under  paragraph  (e)(5)(ii)  of  this 
section,  D2's  ownership  interest  in  D  is 
considered  de  minimis  for  purposes  of  the 
same  taxable  year  exception.  Since  D2's 
ownership  interest  in  D  is  considered  de 
minimis,  it  is  disregarded  for  purposes  of 
determining  whether  D  qualifies  for  the  same 
taxable  year  exception  provided  in  paragraph 
(e)  of  this  section.  Thus,  since  both  D  and  Dl 
will  have  the  same  taxable  year  as  of  the 
date  specified  in  paragraph  (d)  of  this  section. 
D  may  make  a  section  444  election  for  iu 
taxable  year  beginning  October  1, 1967. 

Example  (13).  E,  a  partnership  with  a  June 
30  taxable  year,  desires  to  make  a  section  444 
election  for  ite  taxable  year  beginning  July  1, 
1967.  On  the  date  specified  in  paragraph  (d) 
of  this  section.  E  is  100  percent  owned  by 
calendar  year  individuals;  E  owns  99  percent 
of  the  profits  and  capital  of  El,  a  partnership 
with  a  June  30  taxable  year;  and  El  owns  30 
percent  of  the  profite  and  capital  of  E2,  a 
partnership  with  a  September  30  taxable 
year.  E  owns  no  other  deferral  entities. 
Piirsuant  to  paragraph  (b)(l)(i)  of  this  section. 
E  is  considered  to  be  a  member  of  a  tiered 
structure.  Furthermore,  pursuant  to  paragraph 
(e)  of  this  section,  E  does  not  qualify  for  the 
same  taxable  year  exception  because  E2  does 
not  have  the  same  taxable  year  as  E  and  El. 

Example  (14).  The  facts  are  the  same  as 
example  (13),  except  that  E  owns  only  49 
percent  (rather  than  99  percent)  of  the  profits 
and  capital  of  El.  Pursuant  to  paragraph  (e) 
of  this  section.  E  qualifies  for  the  same 
taxable  year  exception  because  E  and  El 
have  the  same  taxable  year.  Pursuant  to       ' 
paragraph  (e)  of  this  section.  El's  ovraership 
interest  in  E2  is  disregarded  since  E  does  not 
own  more  than  50  percent  of  El's  profits  and 
capital. 

Example  (15).  Prior  to  consideration  of  the 
anti-abuse  rule  provided  in  paragraph  (b)(3) 
of  this  section.  H,  a  partnership  that 
commenced  operations  on  October  1, 1987,  is 
eligible  to  make  a  section  444  election  for  its 
taxable  year  beginning  October  1, 1987. 
Although  H  may  obtain  a  significant  deferral 
of  income  substantially  all  of  which  is  not 
eliminated  by  a  required  payment  under 
section  7519  (since  there  wall  be  no  required 
payment  for  H's  first  taxable  year),  the  anti- 
abuse  rule  of  paragraph  (b)(3)  will  not  apply 
unless  the  principal  purpose  of  organizing  H 
was  the  attainment  of  a  significant  deferral  of 
income  that  would  result  fitim  making  a 
section  444  election. 

Example  (16)  F,  a  partnership  with  a 
January  31  taxable  year,  desires  to  make  a 


aectkm  444  election  to  retain  its  Janoafy  31 
taxable  year  for  the  taxable  year  begiiniing 
February  1, 1967.  F  is  100  percent  ovnied  by 
calendar  yen  faMfividaak.  Prior  to  Ae  date 
specified  in  paragraph  (d)  of  this  MCtiai.  F 
contzibatea  subetantiaUy  all  of  its  aaaets  to 
Fl,  a  partnerahip.  in  exdumge  for  a  51 
percent  interest  in  PL  The  remaining  48 
percent  of  Pi  is  owned  by  the  caleadar  year 
individuals  owning  100  percent  of  F.  If  F  is 
allowed  to  make  a  section  444  election  to 
retain  ite  January  31  taxable  year.  Fl's 
required  taxable  year  will  be  January  31 
since  a  majority  of  Fl's  partners  use  a 
Janaary  31  taxable  year  (see  $  1.70e-3T].  Fs 
principal  purpose  for  creating  Fl  and 
contrttHiting  its  assete  to  Fl  is  to  obtain  an 
11-month  deferral  on  49  percent  of  the  income 
previously  earned  by  F  and  now  earned  by 
Fl.  Pursuant  to  paragraph  (b)(3)  of  this 
section.  F  is  not  allowed  to  make  a  section 
444  election  for  ite  taxable  year  beginning 
February  1. 1987. 

Example  (17).  The  facte  are  the  same  as  in 
example  (16).  except  that  F  does  not  create  Fl 
and  contribute  ite  assete  to  Fl  until 
immediately  after  F  makes  ite  section  444 
election  for  the  texable  year  beginning 
February  1, 1987.  Thus,  F  is  allowed  to  make 
a  section  444  election  for  ite  taxable  year 
beginning  February  1. 1987.  However. 
pursuant  to  paragraph  (b)(3)  of  this  sectioa  F 
will  have  ite  section  444  election  terminated 
for  subsequent  years  unless  the  tax  deferral 
inherent  in  the  structure  is  eliminated  (e.g.,  Fl 
is  liquidated  or  the  individual  owners  of  F 
contribute  their  intereste  in  Fl  to  F]  prior  to 
the  date  sptecified  in  paragraph  (d)  of  this 
section  for  subsequent  taxable  years 
beginning  on  or  after  February  1, 1988. 

Example  (18).  The  facte  are  the  same  aa  in 
example  (16),  except  that  Fl  is  99  percent 
owned  by  F  and  none  of  the  individual 
owners  of  F  own  any  portion  of  Fl. 
Furthermore,  F  obtained  no  tax  benefit  from 
creating  and  contributing  assets  to  Fl.  Given 
these  facte  paragraph  (b)(3)  of  this  section 
does  not  apfdy  umI  thua,  F  may  make  a 
section  444  election  for  ite  taxable  year 
beginning  February  1. 1987. 

Example  (19).  G,  a  partnership  with  an 
October  31  taxable  year,  desires  to  retain  ite 
October  31  taxaUe  year  for  ite  taxable  year 
beginning  November  1, 1987.  However,  as  of 
December  31, 1967,  G  owns  a  30  percent 
interest  in  Gl.  a  calendar  year  partnership.  G 
owns  no  other  deferral  entify,  and  G  is  100 
percent  owned  by  calendar  year  individuals. 
Furthermore.  G's  interest  in  Gl  does  not  meet 
the  de  minimis  rule  provided  in  paragraph 
(c)(3)  of  this  section.  Thus,  in  order  to  avoid 
being  a  tiered  structure,  G  sells  ite  interest  in 
Gl  to  an  unrelated  third  party  prior  to  the 
date  G  timefy  makes  it  sectioa  444  election 
for  ite  taxable  year  begirming  November  1, 
1987.  Althongh  the  sale  of  Gl  allows  G  to 
qualify  to  make  a  section  444  election,  and 
therefore  to  obtain  a  significant  tax  benefit, 
such  benefit  is  not  unintended.  Thus, 
paragraph  (b)(3)  of  this  section  does  not 
apply,  and  G  may  make  a  section  444  election 
for  ite  taxable  year  beginning  November  1. 
1987. 

(g)  Effective  date.  This  section  is 
effective  for  taxable  years  beginning 
after  December  31, 1986. 


S1.444-3T 
•cflon444 

(a)  In  general.  A  section  444  election 
shall  be  made  in  the  manner  and  at  the 
time  provided  in  this  section. 

(b)  Manner  and  tune  of  making 
election — (1)  General  rule  A  section  444 
election  shaU  be  made  by  filing  a 
properly  prepared  Form  8716.  "Election 
to  Have  a  Tax  Year  Other  Than  a 
Required  Tax  Year."  with  the  Service 
Center  indicated  by  the  instroctions  to 
Form  8716.  Except  as  provided  in 
paragraphs  (b)  (2)  and  (4)  of  this  section. 
Form  8716  must  be  filed  by  the  earher 
of— 

(i)  The  15th  day  of  the  fifth  month 
folloiving  the  month  that  includes  the 
first  day  of  the  taxable  year  for  which 
the  election  will  first  be  effective,  or 

(ii)  The  due  date  (without  regard  to 
extensions)  of  the  income  tax  return 
resulting  from  the  section  444  election. 
In  addition,  a  copy  of  Form  8716  must  be 
attached  to  Form  1065  or  Form  1120 
series  form,  whichever  is  applicable,  for 
the  first  taxable  year  for  which  the 
section  444  election  is  made.  Form  8716 
shall  be  signed  by  any  person  who  is 
authorized  to  sign  Form  1065  or  Form 
1120  series  form,  whichever  is 
applicable.  (See  sections  6062  and  6063. 
relating  to  the  signing  of  returns.)  The 
provisions  of  this  paragraph  (bKl)  may 
be  illustrated  by  the  foUowiog  examples. 

Example  (1).  A,  a  partnership  that  began 
operations  on  September  Ift  1968,  is  qualified 
to  make  a  section  444  election  to  use  a 
September  30  taxable  year  for  ite  taxable 
year  beginning  September  10, 1988.  Pursuant 
to  paragraph  (b)(1)  of  this  section,  A  must  file 
Form  8716  by  the  earlier  of  8ie  15th  day  of  the 
fifth  month  fcdiowing  the  month  that  includes 
the  first  day  of  the  taxable  year  for  which  the 
election  will  first  be  effective  (>.«..  Pebmary 
15, 1989)  or  the  due  date  (widiout  regard  to 
extensions)  of  the  partnerahip's  taX  return  for 
the  period  September  la  1988  to  September 
30, 1988  [i.e..  January  15, 1989).  Thus.  A  must 
file  Form  8716  by  January  15, 1989. 

Example  (2).  The  facts  are  the  same  as  in 
example  (1),  except  that  A  began  operations 
on  October  2a  1968.  Based  upon  these  facts. 
A  must  file  Form  8716  by  March  15. 1989,  the 
15th  day  of  the  fifth  month  following  the 
month  that  includes  the  first  day  of  the 
taxable  year  for  which  the  election  will  first 
be  effective. 

Example  (3).  B  is  a  corporation  that  first 
becomes  a  personal  service  corporation  for- 
its  taxable  year  begiiming  September  1, 1988. 
B  qualifies  to  make  a  section  444  election  to 
use  a  September  30  taxable  year  for  ite 
taxable  year  beginning  September  1, 196& 
Pursuant  to  this  paragraph  (b)(1),  B  muat  file 
Form  8716  by  December  15. 1988.  the  due  date 
of  the  income  tax  return  for  the  short  period 
September  1  to  September  30, 1988. 

(2)  Special  extension  of  time  for 
making  an  election.  If,  pursuant  to 
paragraph  (b)[l]  of  this  section,  the  due 


date  far  filing  Fonn  8718  is  prior  to  |ttly 
26, 1988,  such  date  is  extended  to  ftily 
26, 1988.  The  provisions  of  this 
paragraph  (bK2)  may  be  illustrated  by 
the  following  examples. 

Example  (1).  Bl  a  pertnership  that 
historically  used  a  June  30  taxable  year,  is 
qaalified  to  make  a  section  444  election  (o 
retain  a  June  30  taxable  year  for  ite  taxable 
year  t)cginmng  July  1, 1987.  Absent  paragraph 
(bH2)  of  this  section,  B  woald  be  required  to 
file  Form  8716  by  December  15, 1987. 
However,  pursuant  to  paragraph  (bXZ)  of  this 
section,  fl's  due  date  for  filing  Form  8716  is 
extended  to  July  26, 1988. 

Example  (2).  C  a  partnership  that  began 
operations  on  Jamiary  20, 1968,  is  qualified  to 
make  a  section  444  election  to  use  a  year 
ending  September  30  for  ite  taxable  year 
beginning  January  20, 1988.  Absent  paragraph 
(b)(2)  of  this  section,  C  is  required  to  file 
Form  8718  by  June  15, 1988  (the  15th  day  of 
the  fifth  month  following  the  month  that 
includes  the  first  day  of  the  taxable  year  for 
which  the  election  will  first  be  effective). 
However,  porsnant  to  paragraph  (b)(2)  of  this 
section,  the  due  date  for  fifoig  Form  8716  is 
July  26. 1988. 

(3)  Corporation  electing  to  be  an  S 
corporation — (i)  In  general.  A 
corporation  decting  to  be  an  S 
corporation  is  subject  to  the  same  time 
and  manner  rules  for  Filing  Form  8716  as 
any  other  taxpayer  making  a  section  444 
election.  Thus,  a  corporation  electing  to 
be  an  S  corporation  that  desires  to  make 
a  section  444  election  is  not  required  to 
file  Form  8n6  whth  its  Form  2553, 
"Election  by  a  Small  Business 
Corporation."  However,  a  corporation 
electing  to  be  an  S  corporation  after 
September  26. 1968,  is  required  to  state 
on  Form  2553  its  intention  to— 

(A)  Make  a  section  444  election,  if 
qualified,  or 

(B)  Make  a  "back-up  section  444 
election"  as  described  in  paragraph 
(b)(4]  of  this  section. 

If  a  corporation  electing  to  be  an  S 
corporation  fails  to  state  either  of  the 
above  intentions,  the  District  Director 
may,  at  his  discretion,  disregard  any 
section  444  election  for  such  taxpayer, 
(ii)  Examples.  The  provisions  of  this 
paragraph  (b)(3)  may  be  illustrated  by 
the  following  examples. 

Example  (1).  D  is  a  corporation  that 
commences  operatioru  on  October  1. 1988. 
and  elects  to  be  an  S  corporation  for  ite 
taxable  year  beginning  October  1, 1988.  All  of 
D's  shareholders  use  the  calendar  year  as 
their  taxable  year.  D  desires  to  adopt  a 
September  30  Uxable  year.  D  does  not 
believe  it  has  a  business  purpose  for  a 
September  30  taxable  year  and  thus  it  must 
make  a  section  444  election  to  use  such  year. 
Based  on  these  facte,  D  must,  pursuant  to  the 
instructions  to  Form  2553,  state  on  Form  2553 
that  if  qualified,  it  will  make  a  section  444 
election  to  adopt  a  year  ending  September  30 
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for  its  taxable  year  beginning  October  1. 1968. 
If  D  is  qualified  (i.e..  D  is  not  a  member  of  a 
tiered  structiire  on  December  31. 1968)  to 
make  a  section  444  election  for  its  taxable 
year  beginning  October  1. 1968.  D  must  file 
Form  8716  by  March  15. 1969.  If  D  ultimately 
is  not  qualified  to  make  a  section  444  election 
for  its  taxable  year  beginning  October  1, 1988, 
D's  election  to  be  an  S  corporation  will  not  be 
effective  unless,  pursuant  to  the  instructions 
to  Form  2553,  D  made  a  back-up  calendar 
year  election  [i.e.,  an  election  to  adopt  the 
calendar  year  in  the  event  D  ultimately  is  not 
qualified  to  make  a  section  444  election  for 
such  year). 

Example  (2).  The  facts  are  the  same  as  in 
example  (1),  except  that  D  believes  it  can 
establish,  to  the  satisfaction  of  the 
Commissioner,  a  business  purpose  for 
adopting  a  September  30  taxable  year. 
However,  D  desires  to  make  a  "back-up 
section  444  election"  (see  paragraph  (b)(4)  of 
this  section)  in  the  event  that  the 
Commissioner  does  not  grant  permission  to 
adopt  a  September  30  taxable  year  based 
upon  business  purpose.  Based  on  these  facts, 
D  must,  pursuant  to  the  instructions  to  Form 
2553,  state  on  Form  2553  its  intention,  if 
qualified,  to  make  a  back-up  section  444 
election  to  adopt  a  September  30  taxable 
year.  If,  by  March  15, 1989,  D  has  not 
received  permission  to  adopt  a  September  30 
taxable  year  and  D  is  qualified  to  make  a 
section  444  election,  D  must  make  a  back-up 
election  in  accordance  with  paragraph  (b)(4) 
of  this  section. 

(4)  Back-up  section  444  election — (i) 
General  rule.  A  taxpayer  that  has 
requested  (or  is  planning  to  request] 
permission  to  use  a  particular  taxable 
year  based  upon  business  purpose,  may, 
if  otherwise  quaUfled,  ^e  a  section  444 
election  (referred  to  as  a  "back-up 
section  444  election").  If  the 
Conunissioner  subsequently  denies  the 
business  purpose  request,  the  taxpayer 
will,  if  otherwise  qualified,  be  required 
to  activate  the  back-up  section  444 
election.  See  examples  (1)  and  (2)  in 
paragraph  (b)(4)(iv)  of  this  section. 

(ii)  Procedures  for  making  a  back-up 
section  444  election.  In  addition  to 
following  the  general  rules  provided  in 
this  section,  a  taxpayer  mtiking  a  back- 
up section  444  election  should,  in  order 
to  allow  the  Service  to  process  the 
affected  returns  in  an  efficient  manner, 
type  or  legibly  print  the  words  "BACSC- 
UP  ELECTION"  at  the  top  of  Form  8716. 
"Election  to  Have  a  Tax  Year  Other 
Than  a  Required  Tax  Year."  However,  if 
such  Form  8716  is  filed  on  or  after  the 
date  a  Form  1128,  Application  for 
Change  in  Accounting  Period,  is  filed 
with  respect  to  a  period  that  begins  on 
the  same  date,  the  words  "FORM  1128 
BACK-UP  ELECTION"  should  be  typed 
or  legibly  printed  at  the  top  of  Form 
8716. 

■  (iii)  Procedures  for  activating  a  back- 
up section  444  election— (A] 
Partnerships  andS  corporations — [1]  In 


general.  A  back-up  section  444  election 
made  by  a  partnership  or  S  corporation 
is  activated  by  filing  the  return  required 
in  S  1.7519-2T  (a}(2)(i)  and  making  the 
payment  required  in  i  1.7519-lT.  The 
due  date  for  filing  such  return  and 
payment  will  be  the  later  of— 

(/)  The  due  dates  provided  in  §  1.7519- 
2T,  or 

[ii]  60  days  from  the  date  the 
Commissioner  denies  the  business 
purpose  request 

However,  interest  will  be  assessed  (at 
the  rate  provided  in  section  6621  (a)(2)) 
on  any  required  payment  made  after  the 
due  date  (without  regard  to  any 
extension  for  a  back-up  election) 
provided  in  fi  1.751&-2T  (a)(4)(i)  or 
(a)(4)(ii),  whichever  is  apphcable,  for 
such  payment.  Interest  will  be 
calculated  from  such  due  date  to  the 
date  such  amount  is  actually  paid. 
Interest  assessed  under  this  paragraph 
will  be  separate  from  any  required 
payments.  Thus,  interest  will  not  be 
subject  to  refund  under  S  1.7519-2T, 

(2)  Special  rule  if  Form  720  used  to 
satisfy  return  requirement.  If,  pursuant 
to  9 1.7519-2T  (a)(3),  a  partnership  or  S 
corporation  must  use  Form  720, 
"Quarterly  Federal  Excise  Tax  Return," 
to  satisfy  the  return  requirement  of 
S  1.7519-2T  (a)(2],  then  in  addition  to 
following  the  general  rules  provided  in 
S  1.7519-2T.  the  partnership  or  S 
corporation  must  type  or  legibly  print 
the  words  "ACTIVATING  BACK-UP 
ELECTION"  on  the  top  of  Form  720.  A 
partnership  or  S  corporation  that  would 
otherwise  file  a  Form  720  on  or  before 
the  date  specified  in  paragraph 
(b)(4)(iii)(A)(l)  of  this  section  may 
satisfy  the  return  requirement  by 
including  the  necessary  information  on 
such  Form  720.  Alternatively,  such 
partnership  or  S  corporation  may  file  an 
additional  Form  720  (i.e.,  a  Form  720 
separate  from  the  Form  720  it  would       ^ 
otherwise  file).  Thus,  for  example,  if  the 
due  date  for  activating  an  S 
corporation's  back-up  election  is 
November  15, 1988,  and  the  S 
corporation  must  file  a  Form  720  by 
October  31, 1988,  to  report 
manufacturers  excise  tax  for  the  third 
quarter  of  1988,  the  S  corporation  may 
use  that  Form  720  to  activate  its  back-up 
election.  Alternatively,  the  S  corporation 
may  file  its  regular  Form  720  that  is  due 
October  31, 1988,  and  file  an  additional 
Form  720  by  November  15, 1988, 
activating  its  back-up  election. 

(B)  Personal  service  corporations.  A 
back-up  section  444  election  made  by  a 
personal  service  corporation  is  activated 
by  filing  Form  8716  with  the  personal 
service  corporation's  original  or 
amended  income  tax  return  for  the 


taxable  year  in  which  the  election  is 
first  effective,  and  typing  or  legibly 
printing  the  words— "ACTIVATING 
BACK-UP  ELECTION"  on  the  top  of 
such  income  tax  return. 

(iv)  Examples.  The  provisions  of  this 
paragraph  (b)(4)  may  be  illustrated  by 
the  following  examples.  Also  see 
example  (2)  in  paragraph  (b)(3)  of  this 
section. 

Example  (1).  E.  a  partnership  that 
historically  used  a  )une  30  taxable  year, 
requested  (pursuant  to  section  6  of  Rev.  Proc. 
87-32. 1987-28  I.R.B.  14)  permission  from  the 
Commissioner  to  retain  a  ]une  30  taxable 
year  for  its  taxable  year  beginning  )uly  1, 
1987.  Furthermore,  E  is  qualified  to  make  a 
section  444  election  to  retain  a  ]une  30 
taxable  year  for  its  taxable  year  beginning 
July  1, 1987.  However,  as  of  the  date  specified 
in  paragraph  (b)(2)  of  this  section,  the 
Commissioner  has  not  determined  whether  E 
has  a  valid  business  purpose  for  retaining  its 
June  30  taxable  year.  Based  on  these  facts,  E 
may,  by  the  date  specified  in  paragraph  (b)(2) 
of  this  section,  make  a  back-up  section  444 
election  to  retain  its  June  30  taxable  year. 

Example  (2).  The  facts  are  the  same  as  in 
example  (1).  In  addition,  on  August  12. 1988, 
the  Internal  Revenue  Service  notifies  E  that 
its  business  purpose  request  is  denied.  E  asks 
for  reconsideration  of  the  Service's  decision, 
and  the  Service  sustains  the  original  denial 
on  September  30, 1988.  Based  on  these  facts, 
E  must  activate  its  back-up  section  444 
election  within  60  days  after  September  30, 
196a 

Example  (3).  The  facte  are  the  same  as  in 
example  (1),  except  that  E  desires  to  make  a 
section  444  election  to  use  a  year  ending 
September  30  for  its  taxable  year  beginning 
July  1, 1987.  Although  E  qualifies  to  make  a 
section  444  election  to  retain  its  June  30 
taxable  year,  E  may  make  a  back-up  section 
444  election  for  a  September  30  taxable  year. 

(c)  Administrative  relief— {1) 
Extension  of  time  to  file  income  tax 
returns — (i)  Automatic  extension.  If  a 
partnership,  S  corporation,  or  personal 
service  corporation  makes  a  section  444 
election  (or  does  not  make  a  section  444 
election,  either  because  it  is  ineligible  or 
because  it  decides  not  to  make  the 
election,  and  therefore  changes  to  its 
required  taxable  year)  for  its  first 
taxable  year  beginnuig  after  December 
31, 1986,  the  due  date  for  filing  its 
income  tax  return  for  such  year  shall  be 
the  later  of — 

(A)  The  due  date  established  under— 

(1)  Section  6072,  in  the  case  of  Form 
1065, 

(2)  S  1.6037-1  (b),  in  the  case  of  Form 
1120S. 

[3]  Section  6072  (b),  in  the  case  of 
other  Form  1120  series  form;  or 

(B)  August  15, 198& 

The  words  "SECTION  444  RETURN" 
should,  in  order  to  allow  the  Service  to 
process  the  affected  returns  in  an 
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efficient  manner,  be  typed  or  legibly 
printed  at  die  top  of  the  Form  1065  or 
Form  1120  series  form,  whichever  is 
applicable,  filed  under  this  paragraph 

(c){l)(i). 

(ii)  Additional  extensions.  If  the  due 
date  of  the  income  tax  return  for  the  first 
taxable  year  beginning  after  December 
31, 1986,  extended  aa  provided  in 
paragraph  (c)(l)(i}(B)  of  this  section, 
occurs  before  the  date  that  is  6  months 
after  the  date  specified  in  paragraph 
(c)(l}(i)(A)  of  this  section,  die 
partnership.  S  corporation,  or  personal 
service  corporation  may  request  an 
additional  extension  or  extensions  of 
time  (up  to  6  months  after  the  date 
specified  in  paragraph  (cHl)(i)(A)  of  this 
section)  to  file  its  income  tax  return  for 
such  firat  taxable  year.  The  request  must 
be  made  by  the  later  of  the  date 
specified  in  paragraph  (c)(l)(i)(A)  or 
(c)(l)(i)(B)  of  diis  section  and  must  be 
made  on  Form  7004.  "Application  for 
Automatic  Extension  of  Time  To  File 
Corporation  Income  Tax  Return",  or 
Form  2758.  "Application  for  Extension  of 
Time  to  File  U.S.  Partnership,  Fiduciary, 
and  Certain  Other  Returns."  wdiichever 
is  applicable,  in  accordance  with  the 
form  and  its  instructions.  In  addition, 
the  following  words  should  be  typed  or 
legibly  printed  at  the  top  of  the  form — 
"SECTION  444  REQUEST  FOR 
ADDITIONAL  EXTENSION." 

(iii)  Examples.  The  provisions  of 
paragraph  (c)(1)  of  this  section  may  be 
illustrated  by  the  following  examples. 

Example  ft).  G,  a  partnership  that 
histotically  used  a  January  31  taxable  year, 
makes  a  section  444  election  to  retain  such 
year  for  its  taxable  year  begtaming  February 
1. 1967.  Absent  paragraph  (c)(l)(i)  of  this 
section,  G's  Form  1065  for  the  taxable  year 
ending  January  31, 1986,  is  due  on  or  before 
May  15, 19e&  However,  if  G  types  or  legibly 
prints  "SECTION  444  RETURN"  at  the  tc^  of 
Form  1065  for  such  year,  paragraph  (c)(l)(i]  of 
this  section  automatically  extends  the  due 
date  of  audi  return  to  August  IS,  1988. 

Example  (2).  The  facts  are  the  same  as  in 
example  (1),  except  that  G  desires  to  extend 
the  due  date  of  its  income  tax  return  for  the 
year  ending  January  31, 1968,  to  a  date 
beyond  August  IS,  1988.  Pursuant  to 
paragraph  (c](l)(ii)  of  this  section.  G  may 
extend  such  return  to  Noveml>er  IS,  1966  (i.e., 
the  date  that  is  up  to  6  months  after  May  IS, 
1968,  the  normal  due  date  of  the  return). 
However,  in  order  to  obtain  this  additional 
extension.  G  must  file  Form  2758  pursuant  to 
paragraph  (c)(l)(i)  of  this  section  on  or  before 
Ai«ust  IS.  198& 

Example  (3).  H.  a  partnership  that 
histoiically  used  a  May  31  taxable  year, 
makes  a  section  444  election  to  use  a  year 
ending  September  30  for  its  taxable  year 
beginning  en  June  1, 1987.  Absent  paragraph 
(c)(lXi)  of  this  section,  tfs  Form  1065  for  the 
taxaUe  year  beginning  June  1. 1967,  and 
ending  September  3a  1867,  is  due  on  or 
before  January  IS,  1968.  However,  if  H  types 


or  legibly  prints  "SECTION  444  RETURN"  at 
the  top  of  Form  1065  for  such  year,  paragraph 
(o)(l)(i)  of  this  section  automatically  extends 
to  due  date  of  such  return  to  August  IS,  1966. 

Example  (4).  The  facts  are  die  same  as  in 
example  (3),  except  H  desires  to  further 
extend  (i.e.,  extoid  beyond  August  IS,  1968) 
the  due  date  of  its  income  tax  return  for  its 
taxable  year  beginning  June  1, 1987,  and 
ending  SeptemlMr  3a  1967.  Since  August  IS, 
1968,  is  6  months  or  more  after  the  due  date 
(without  extensions)  of  such  return, 
paragraph  (c)(l)(ii)  of  tliis  section  prevents  H 
hom  further  extending  the  time  for  filing  such 
return. 

Example  (S).  L  a  partnership  that 
historically  used  a  June  30  taxable  year, 
considered  making  a  section  44  election  to 
retain  such  taxable  year,  but  eventually 
decided  to  change  to  a  December  31,  taxable 
year  (I's  required  taxable  year).  Absent 
paragraph  (c)(l)(i]  of  this  section,  Vt  Form 
106Sf(^  the  taxable  year  beginning  July  1, 
IOStSm  ending  December  31, 1967,  is  due  on 
or  befOTrApril  IS,  1988.  Pursuant  to 
paragraplrtc)(l)(i)  of  this  section,  if  I  types  or 
legibly  prints  "SECTION  444  RETURN"  at  the 
top  of  Form  108S  for  such  year,  paragraph 
(c)(l)(i)  of  this  section  automatically  extends 
the  due  date  of  such  return  to  August  IS,  196a 
In  addition,  I  may  further  extend  such  return 
pursuant  to  paragraph  (c)(l)(ii)  of  dtis  section. 

(2)  No  penalty  for  certain  late  payments— 
(i)  In  general.  In  the  case  of  a  personal 
service  corporation  or  S  corporation 
described  in  paragraph  (c)(l)(i)  of  tiiis 
section,  no  penalty  under  section  6651  (a)(2) 
will  be  imposed  for  failure  to  pay  income  tax 
(if  any)  for  the  first  taxable  year  begirming 
after  December  31, 1986,  but  only  for  the 
period  beginning  with  the  last  date  for 
payment  and  ending  with  the  later  of  the  date 
specified  in  paragraph  (c)(l)(i)  or  paragraph 
(c)(l)(ii)  of  this  section. 

(ii)  Example.  The  provisions  of  paragraph 
(c)(2)(i)  of  this  section  may  be  illustrated  by 
the  following  example. 

Example. ),  a  personal  service  corporation 
that  historically  used  a  January  31  taxable 
year,  makes  a  section  444  election  to  retain 
such  year  for  ite  taxable  year  beginning 
February  1, 1987.  The  last  date  (without 
extension)  for  payment  of  fa  income  tax  (if 
any)  for  its  taxable  year  beginning  February 
1. 1967,  is  April  15, 19e&  However,  under 
paragraph  (c)(2)(i)  of  this  section,  no  penalty 
under  section  86Sl(a)(2)  will  be  imposed  on 
any  underpayment  of  income  tax  for  the 
period  be^nning  April  15, 1988  and  ending 
August  IS.  1988. 

(d)  Effective  date.  This  section  is 
effective  for  taxable  years  beginning 
after  December  31. 1986. 

Par.  3.  Sections  1.7519-4)T  through 
1.7519-3T  are  added  in  the  appropriate 
place. 

11.7519-OT   Tabteofoontsnts 
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)  atacwio  not  to  have  rsQulreo  year 


This  section  lists  the  captions  that 
appear  in  the  temporary  regulations 
under  section  7519. 


(a)  In  general. 

(1)  Applicability. 

(2)  Returns  and  required  payments. 

(3)  Required  payment 

(4)  Examples. 

(b)  Definitions  and  special  rules. 

(1)  Applicable  percentage, 
(i)  In  general. 

(ii)  Exception  for  certain  applicable 
election  years  beginning  after  1987. 
(iii)  Example. 

(2)  Adjusted  highest  section  1  rate, 
(i)  General  rule. 

(ii)  Period  for  determining  highest 
section  rate. 
Base  year. 

(4)  Special  rules  for  certain  applicable 
election  years. 

(i)  ^«t  applicable  election  year  of 
new  entities. 

(ii)  Applicable  election  years  ending 
prior  to  tiie  required  taxable  year. 

(5)  Net  base  year  income, 
(i)  In  general. 

(ii)  Partnership  net  income. 

(A)  In  general. 

(B)  Treatment  of  deductions  and 
losses. 

(C)  Partner  limitations  disregarded, 
(iii)  S  corporation  net  income. 

(A)  In  general. 

(B)  Treatment  of  deductions  and 
losses. 

(C)  Shareholder  limitations 
disregarded. 

(iv)  Applicable  payments. 

(A)  In  general. 

(B)  Exceptions. 

(C)  Special  rule  for  corporation 
electing  S  status. 

(D)  Special  rules  for  certain  payments. 

(1)  Certain  indirect  payments. 

[2)  Payments  by  a  downstream 
controlled  partnership. 

(i)  In  general. 

[ii]  Definition  of  a  downstream 
controlled  partnership. 

(J)  Examples. 

(v)  Special  rule  for  base  year  of  less 
than  twelve  months. 

(A)  In  general. 

(B)  Annualized  short  base  year 
income. 

(vi)  Examples. 

(c)  Regunds  of  required  payments. 

(d)  Examples. 

S1.7519-2T    Required  payment*- 
procedures  and  administration  (temporary). 

(a)  Payment  and  return  required. 

(1)  In  general. 

(2)  Return  required, 
(i)  In  generaL 
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(U)  PhieHiaiw  tfaaoMtfaraypiicaMe 
electiaa  yearfcHMl  all  piwiedhig  ycaisl  is 
not  greater  than  $50a 

(3)  Time  and  place  for  fiUag  ntaro. 

(i)  Applicable  electioa  yean  beginning 
in  1987. 

(A)  Taxpayers  tbat  would  otfaenvise 
file  Form  720  for  the  second  quarter  of 
1968. 

(B)  Other  taxpayen. 

(ii)  Applicable  election  years 
beginning  after  1987. 

(A)  Reton  made  on  Form  720. 

(B)  Return  made  on  fonn  other  than 
Form  720. 

(iii]  Special  rule  for  back-up  section 
444  election. 

(4)  Tine  and  jAace  for  making 
required  payment. 

(i)  Applicable  election  years  beginning 
in  1917. 

(ii)  Applicable  election  years 
beginning  after  1987. 

(iii)  Special  rule  for  back-vqi  section 


(5)  Fsaalties  for  failure  to  pay. 

(6)  Refund  of  required  payment 

(i)  In  general. 

(ii)  Procedures  for  ri»iming  refund. 

(iii)  Interest  on  refund. 

(b)  Assessment  and  collection  of 
payment 

(c)  Termination  due  to  willful  failure. 

(d)  Negligence  and  fraud  penalties 
made  applicable. 

S1.7S1tL3T    ClfcHw 
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•nttOM  eleeflng  not  to  have  required  1 

(tamporaryV 

(a)  In  general— {i)  Applicability.  This 
section  applies  to  any  taxable  year  that 
a  partnership  or  S  corporation  has  an 
election  under  section  444  in  effect  (an 
"applicable  election  year"). 

(2)  Retuma  and  required  payments. 
For  eadi  applicable  election  year,  a 
partnership  or  S  corporation  must — 

(i)  File  a  return  as  provided  in 
i  1.7519— 2T  (a)(2).  and 

(ii)  Make  a  required  payment  (as 
defined  in  paragraph  (a)(3)  of  this 
section)  as  provided  in  f  1.7519-2T. 
However,  if  the  required  payment  for  an 
applicable  election  year  is  not  mcwe 
than  $500  and  the  partnership  or  S 
corporation  has  not  been  required  to 
make  a  required  payment  for  a  prior 
year,  the  partnership  or  S  corporation 
should  not  malie  a  required  payment  for 
such  applicable  election  year. 

(3)  Required  payment.  The  term 
"required  payment"  means,  witii  respect 
to  any  appBcable  election  year,  an 
amoiitf  equal  to  the  excess  of— 

(i)  The  product  of  the  appiicable 
percentage  of  the  adfusted  highest 
section  1  rate^  multiplied  by  dbe  net  base 


r  inoQae  (as  deRiieJ  in  paia^apb  (b) 
(5)  of  diis  sectiaB)  of  tibe  entity  over 

(IQ  Hie  cumulative  amount  of  requhaed 
payments  actuaOy  aad*  lot  all 
preoediag  applicAie  dection  years 
(reduced  by  the  cunuilative  amoaat  of 


pSi^MfW 

t»or8ooip( 

MMWSnto 

rafnnbiiQins 

•ni»„ 

IQQBfif  !»—■*» 

100 

751Sfc)  far  all  such  preceding  years). 

Furthermore,  the  amount  of  the  required 
payment  is  determined  without  regard  to 
the  required  payment  of  ai^  other 
partaosfaip  or  S  oorporatian.  Sea 
example  (3)  in  paragraph  (d)  of  this 
section. 

(4)  Examples.  The  provisions  of 
para^aph  (a)  of  this  section  may  be 
illustrated  by  the  following  examines. 

Example  (tj.  A.  a  partnenidp.  malcn  a 
saction  444  afectioo  to  retain  its  taxable  year 
endiag  '^epteaibpf  30.  For  A't  first  apfdicaMe 
election  year,  A's  raqirind  pajBcat.  as 
defined  in  parapaph  (a)  (3)  of  this  aectiim.  Is 
$400i  Tfaaa.  A  does  aot  have  to  ladce  a 
required  payBut  Cor  tiMt  yaai.  However.  A 
is  fequirad  to  file  the  letm  preicrifaed  fay 

/Troayife  (2/.  The  facte  are  the  eame  a*  ia 
Bxamfte  (1),  and.  ia  addition  to  those  facta, 
for  A's  aeGond  applicable  electioa  year,  tte 
amount  determined  under  paragraph  (a)(3)(i) 
of  fliis  aectian  islBOO.  Decaaae  A  (Ud  not 
actuaBy  mtkt  a  required  payment  for  A'l 
first  appiicable  ele«^on  year,  A'r  required 
payment  is  9no  for  its  second  applicabte 
election  year.  Since  die  required  payment  is 
greater  Aan  $500.  A  nrast  make  a  required 
payment  for  its  second  applicalrie  election 
year.  Fuilueiiuuie,  A  most  file  tlie  returu 
prescribed  by  1 1.7Sl»-2T(aK2). 

Example  (9).  The  facta  are  the  same  as  in 
example  (2).  and.  in  addition  to  those  facta, 
for  A's  third  applicable  election  year,  the 
amoont  deteimlued  mder  para^aph  (a)(3)(i) 
of  tiiis  section  is  tl,20a  Unis,  A's  requind 
payment  is  $400  ($1,200  deternAied  under 
perapaph  (a)(3)(i)  td  ttis  section  leas  $«» 
deteRBiiied  VMler  paiaaraph  (aN3)(ii)  of  tUs 
aectioa).  Aithoogh  A's  lequiisd  payment  for 
iU  tUtd  appUcai>le  dectioD  year  is  aot  man 
than  $500,  A  must  make  its  reqaired  payment 
for  such  year  iMcaase  the  requhed  payment 
for  a  pveoediag  apphcabW  electioa  year 
exceeded  $SOa  A  amst  also  file  the  retnn 
prewaibed  by  i  L7Sl»-2T(a)(2)  for  its  third 
appbcafaie  eiecdoa  year. 

(b)  Definitions  and  special  rules — (1) 
Applicable  percentage— {i)  la  general. 
Except  as  provided  in  paragraph 
(b)(lKii)  of  this  section,  the  term 
"anilicafale  percentage"  means  the 
percentage  determined  in  accordance 
with  the  following  table: 


If  the  api)«cat)ta  alaclion  yaw  of  Sw 

partneiiWp  or  8  capoiatoa  ta#na 

durbiff— 
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(ii)  Exception  for  certain  apf^aMe 
election  years  begauiing  after  1987. 
iRese^paQ.| 

(iii)  Exanpie.  Tlie  provisions  of 
para^aph  (bHl)  of  dds  section  may  be 
illustrated  by  the  feflowing  exanqde. 

Example.  B  is  a  corporation  ftat  has 
historically  used  a  Jwie  30  taxable  year.  For 
its  taxable  year  begfaning  Jo^  1. 1907.  B 
elects  to  i>ean  8  CMpuratlun  and  eieots  under 
I  l/«44-lT(bNS)  to  raMa  Hs  Kme  SO  tnoble 
year.  Had  B  cfcaagad  to  a  calMdar  year,  Hs 
raqairad  year  aadaraaittsa  layers 
sharehoUats  wodd  ast  Imv*  been  aoUtied  to 
dw4-yaar  spread  iBidarseatiaaM8(eX2MQ 
of  Ae  Tax  Kafona  Act  of  UOS  becaase  B  was 
not  an  S  coiporatioa  for  its  taxable  year 
begianing  hi  1908^  Nevertheless,  for  purposes 
of  determining  tiie  required  payment  for  B's 
appHceMe  election  year  nemnnms  fuly  l, 
1987,  Hn  applicable  percentage  is  25  poioeat 

(2)  Adjusted  highest  section  1  rate—{i) 
Geoenlrule.  For  any  applicable 
election  year,  the  term  "adjusted  highest 
section  1  rate"  means  the  highest  rate  of 
tax  under  section  1  appUcable  to  the 
period  defined  in  paragraph  (b)(2)(u)  of 
this  section,  phis  1  percentage  point 
Notwithstanding  the  preceding  sentence, 
the  adjusted  hi^est  section  1  rate  is  30 
percent  for  anilicable  election  years 
beginning  in  1967.  For  purposes  of  this 
section,  tibe  hi^eA^ate  of  tax  is 
determined  without  regard  to  the  effect 
of  section  1(g).  relatiag  to  the  phasaout 
of  the  15-percent  rate  and  personal 
exemptions. 

(ii)  Period  for  detamining  highest 
section  1  rate.  For  purposes  of 
paragraph  (b)(2)(i)  of  this  section,  the 
period  for  determiniag  the  highest  rate 
of  tax  under  section  1  is  the  12  month 
period  that — 

(A)  Ends  witti  the  required  taxable 
year  for  the  ajqilicable  election  year, 
and 

(B)  Includes  the  end  of  the  base  year. 
For  example,  assume  that  a 
partnership's  applicable  election  year 
begins  on  October  1. 1988  and  that  the 
required  taxable  year  for  such 
applicable  electioa  year  is  December  31. 
Biased  upon  these  facts,  the  period  for 
determining  the  hi^iest  section  1  rate  is 
the  12-montfa  period  ending  December 
31,1968. 

(3)  Aneyeor.  Tlie  term  "base  year" 
means,  with  respect  to  any  applicable 
eledioo  jtar,  the  taxable  year  of  die 
partneisidp  or  S  corporation  precediiv 
such  applicable  electioa  year. 


(4)  Special  rules  for  certain  applicable 
election  years — (i)  First  applicable 
election  year  of  new  entities.  If  an 
applicable  election  year  is  a 
partnership's  or  S  corporation's  first 
year  in  existence  (i.e.,  the  partnership  or 
S  corporation  is  newly  formed  and 
therefore  does  not  have  a  base  year),  the 
reqiured  payment  for  such  applicable 
election  year  is  zero. 

(ii)  Applicable  election  years  ending 
prior  to  the  required  taxable  year.  If  a 
partnership  or  S  corporation  makes  a 
section  444  election  and  the  resulting 
applicable  election  year  (the  "first 
applicable  election  year")  of  the 
partnership  or  S  corporation  ends  prior 
to  the  last  day  of  the  required  year,  the 
required  payment  for  the  first  applicable 
election  year  is  zero.  See  example  (5)  in 
paragraph  (b)(5)(vi]  of  this  section. 

(5)  Net  base  year  income — (i)  In 
general.  Except  as  provided  in 
paragraph  (b](5)(v]  of  this  section    ' 
(relating  to  short  base  years),  the  net 
base  year  income  of  a  partnership  or  S 
corporation  is  the  sum  of — 

(A)  The  deferral  ratio  multiplied  by 
the  partnership's  or  S  corporation's  net 
income  for  the  base  year,  plus 

(B)  The  excess  (if  any)  of— 

\l)  The  deferral  ratio  multiplied  by  &e 
aggregate  amount  of  applicable 
payments  made  by  the  partnership  or  S 
corporation  during  the  base  year,  over 

[2)  The  aggregate  amount  of  such 
applicable  payments  made  during  the 
deferral  period  of  the  base  year. 

The  term  "deferral  ratio"  means  the 
ratio  which  the  number  of  months  in  the 
deferral  period  (as  defined  in  { 1.444-lT 
(b)(4))  of  the  applicable  election  year 
bears  to  12  months. 

(ii)  Partnership  net  income.  For 
purposes  of  paragraph  (b)(5)(i)  of  this 
section — 

(A)  In  general.  The  net  income  of  the 
partnership  is  the  amount  (not  below 
zero)  determined  by  taking  into  account 
the  aggregate  amount  of  the 
partnership's  items  described  in  section 
702(a),  except  for— 

[1)  Credito, 

(2)  Tax-exempt  income,  and 

{3)  Guaranteed  payments  under 
section  707(c). 

(B)  Treatment  of  deductions  and 
losses.  For  purposes  of  determining  the 
aggregate  amount  of  partnership  items, 
deductions  and  losses  are  treated  as 

'  negative  income.  Thus,  for  example,  if 
under  section  702(a)  a  partnership  has 
$1,000  of  ordinary  taxable  income,  $500 
of  specially  allocated  deductions,  and 
$300  of  capital  loss,  the  net  income  of 
the  partnership  is  $200  ($1,000-$500- 
$300). 


(C)  Partner  limitations  disregarded. 
Any  limitation  on  the  amount  of  a 
partnership  item  described  in  section 
702(a)  which  may  be  taken  into  account 
for  purposes  of  computing  the  taxable 
income  of  a  partner  shall  be  disregarded 
in  computing  the  ribt  income  of  the 
partnership. 

(iii)  S  corporation  net  income.  For 
purposes  of  paragraph  (b](5)(i)  of  this 
section — 

(A)  In  general.  TTie  net  income  of  an  S 
corporation  is  the  amount  (not  below 
zero)  determined  by  taking  into  account 
the  aggregate  amount  of  the  S 
corporation's  items  described  in  section 
1366(a)  (other  than  credits  and  tax- 
exempt  income).  If  the  S  corporation 
was  a  C  corporation  for  the  base  year, 
the  taxable  income  of  the  C  corporation 
shall  be  treated  as  the  net  income  of  the 
S  corporation  for  such  year. 

(B)  Treatment  of  deductions  and 
losses.  For  purposes  of  determining  the 
aggregate  amount  of  S  corporation 
items,  deductions  and  losses  are  treated 
as  negative  income.  Thus,  for  example, 
if  under  section  138e(a)  an  S  corporation 
has  $2,000  of  ordinary  taxable  income, 
$1,000  of  deductions  described  in  section 
13a6(a)(l)(A)  of  the  Code,  and  $500  of 
capital  loss,  the  net  income  of  the  S 
corporation  is  $500  ($2,000-$1,000-$500). 

(C)  Shareholder  limitations 
disregarded  Any  limitation  on  any 
amount  described  in  section  1366(a) 
which  may  be  taken  into  account  for 
purposes  of  computing  the  taxable 
income  of  a  shareholder  shall  be 
disregarded  in  computing  the  net  income 
of  the  S  corporation. 

(iv)  Applicable  payments — (A)  In 
general.  The  term  "applicable  payment" 
means  any  amount  deductible  in  the 
base  year  that  is  includable  at  any  time, 
directly  or  indirecdy,  in  the  gross 
income  of  a  taxpayer  that  during  the 
base  year  is  a  partner  or  shareholder. 

(B)  Exceptions.  The  term  "applicable 
payment"  does  not  include  any 
guaranteed  payments  under  section 
707(c). 

(C)  Special  rule  for  corporation 
electing  S  status.  If  an  S  corporation 
was  a  C  corporation  for  the  base  year, 
the  corporation  shall  be  treated  as  if  it 
were  an  S  corporation  for  the  base  year 
for  purposes  of  determining  the  amount 
of  applicable  payments  under  this 
section.  Thus,  amounts  deductible  by 
the  C  corporation  in  the  base  year  that 
are  includable  at  any  time  in  die  gross 
income  of  a  taxpayer  that  is  a 
shareholder  during  the  base  year  are 
treated  as  if  fiom  an  S  corporation,  and 
therefore  within  the  meaning  of  the  term 
"applicable  payments." 

(D)  ^tecial  rules  for  certain 
payments — [1]  Certain  indirect 


payments.  For  purposes  of  paragraph 
(b)(5)(ivKA)  of  this  section,  an  amount  is 
indirectly  includable  in  the  gross  income 
of  a  partner  or  shareholder  of  a 
partnership  or  S  corporation  that  has  a 
section  444  election  in  effect  (an  electing 
partnership  or  S  corporation)  if  the 
amount  is  includable  in  the  gross  income 
of— 

(/)  The  spouse  (other  than  a  spouse 
who  is  legally  separated  from  the 
partner  or  shareholder  under  a  decree  of 
divorce  or  separate  maintenance)  or 
child  (under  age  14)  of  such  partner  or 
shareholder,  or 

[ii]  A  corporation  more  than  SO 
percent  (measured  by  fair  maricet  value) 
of  which  is  owned  in  the  aggregate  by 
partners  or  shareholders  (and 
individuals  related  under  paragraph 
(b)(5)(iv)(D){7)(/)  of  this  section  to  any 
such  partiiers  or  shareholders),  of  the 
electing  partnership  or  S  corporation,  or 

(iii)  A  partnership  more  than  50 
percent  of  the  profits  and  capital  of 
which  is  owned  in  the  aggregate  by 
partners  or  shareholders  (and 
individuals  related  under  paragraph 
(b)(5)(iv)P)(;)(;']  of  this  section  to  any 
such  partiiers  or  shareholders)  of  the 
electing  partnership  or  S  corporation,  or 

[iv)  A  trust  more  than  50  percent  of 
the  beneficial  ownership  of  which  is 
owned  in  the  aggregate  by  partners  or 
shareholders  (and  individuals  related 
under  paragraph  (b)(5)(iv)(D)(;](y)  of  this 
section  to  any  such  partners  or 
shareholders),  of  the  electing 
partnership  or  S  corporatioiL 
For  purposes  of  this  paragraph 
(b)(5)(iv)(D)(7),  ownership  by  any 
person  described  in  this  paragraph 
(b)(5](iv)(D)(i)  shall  be  breated  as 
ownership  by  the  partners  or 
shareholders  of  the  electing  partnership 
or  S  corporation.  This  paragraph 
(b)(5)(iv)(D)(7)  does  not  apply  to 
amounts  deductible  by  a  partnership  or 
S  corporation  that  has  made  a  section 
444  election  (the  "deducting 
partnership")  and  included  in  the  gross 
income  of  a  partnership  or  S  corporation 
defined  in  paragraphs  (b)(5)(iv)(D)(i)  (/;] 
or  (iii)  of  this  section  (the  "includkig 
partnership"),  if  the  including 
partnership  has  the  same  taxable  year 
as  the  deducting  partnership  and  die 
including  partnership  has  a  section  444 
election  in  effect.  Furthermore, 
notwithstanding  the  general  effective 
date  provided  in  S  1.7519-3T,  this 
paragraph  (b)(5](iv)(D)(7)  is  effective  for 
amounts  deductible  on  or  after  June  1. 
1988. 

(2)  Payments  by  a  downstream 
controlled  partnership— {i)  In  general  U 
a  partnership  or  S  corporation  has  made 
a  section  444  election,  any  amounts 
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deducted  by  a  downstream  controlled 
partnership  will  be  considered  deducted 
by  the  partnership  or  S  corporation  that 
has  made  the  section  444  election  for 
purposes  of  determining  the  applicable 
payments  of  the  partnership  or  S 
corporation  that  has  made  the  section 
444  election. 

(//)  Definition  of  a  downstream 
controlled  partnership.  If  a  partnership 
or  S  corporation  that  has  made  a  section 
444  election  owns  more  than  50  percent 
of  a  partnership's  profits  and  capital, 
such  owned  partnership  is  considered  a 
downstream  controlled  partnership  for 
purposes  of  paragraph  (b)(5)(iv)(D)(2)M 
of  this  section.  Furthermore,  if  more  tiian 
50  percent  of  a  partnership's  profits  and 
capital  are  owned  by  a  downstream    . 
controlled  partnership,  such  owned 
partnership  is  considered  a  downstream 
controlled  partnership  for  purposes  of 
paragraph  [h][b)[n][\i][2](i)  of  this 
section. 

(3)  Examples.  The  provisions  of  this 
paragraph  [b)(5)(iv)(D)  may  be 
illustrated  by  the  following  examples. 

Example  (1).  Il  and  12,  calendar  year 
Individuals,  own  100  percent  of  the  profits 
and  capital  of  Cl,  a  partnership.  In  addition 
to  owning  Cl.  Il  and  12  also  own  100  percent 
of  the  profits  and  capital  of  C2,  a  calendar 
year  partnership.  For  its  taxable  years 
beginning  February  1. 1987. 1988,  and  1989,  Cl 
has  a  section  444  election  in  effect  to  use  a 
January  31  taxable  year.  During  its  base 
years  beginning  February  1, 1988, 1987,  and 
1988,  Cl  deducted  $10,000,  $11,000,  and 
$12,000,  respectively  that  was  included  in 
C2'8  gross  income.  Furthermore,  of  the 
$12,000  deducted  by  Cl  for  its  taxable  year 
beginning  February  1, 1988.  $7,000  was 
deducted  during  the  period  June  1, 1988  to 
January  31, 1968.  Pursuant  to  paragraph 
(b)(5)(iv)(D)(/}  of  this  section,  the  $7,000 
deducted  by  Cl  on  or  after  June  1. 1988,  and 
included  in  C2's  gross  income  is  considered 
an  applicable  payment  for  Cl's  base  year 
beginning  February  1, 198a  Amounts 
deducted  by  Cl  prior  to  June  1, 1988,  are  not 
subject  to  paragraph  (b)(5)(iv)(D}{7)  of  this 
section. 

Example  (2).  The  facts  are  the  same  as  in 
example  (1),  except  that  II  and  12  own  only 
51  percent  of  C2's  proHts  and  capital.  Since 
the  two  partners  in  Cl  [i.e..  Il  and  12)  own 
more  than  50  percent  of  C2'8  profits  and 
capital,  C2  is  considered  controlled  by  the 
partners  of  Cl  pursuant  to  paragraph 
(b)(5)(iv)(D)(;)(///l  of  this  section.  Thus,  the 
conclusions  in  example  (1)  are  unchanged. 
Furthermore,  if  the  $7,000  deducted  by  Cl 
was  included  in  the  income  of  a  partnership 
more  than  50  percent  of  the  profits  and 
capital  of  which  is  owned  by  C2,  such  $7,000 
would  be  considered  an  applicable  payment 
for  its  base  year  beginning  February  1, 198a 

Example  (3).  The  facts  are  the  same  as  in 
example  (1),  except  that  for  its  taxable  years 
beginning  February  1, 1987, 198a  and  1989.  C2 
has  a  section  444  election  in  effect  to  use  a 


January  31  taxable  year.  Since  both  Cl  and 
C2  have  the  same  taxable  year  and  both  have 
section  444  elections  in  effect,  paragraph 
(b){S)(iv)(D)(J)  of  this  section  does  not  apply 
to  the  $7,000  deducted  by  Cl  for  its  base  year 
beginning  February  1, 198a 

Example  (4).  13  and  I^  calendar  year 
individuals,  o*vn  100  percent  of  the  profits 
and  capital  of  C3,  a  partnership.  63  has  made 
a  section  444  election  to  retain  a  year  ending 
June  30  for  its  taxable  year  beginning  July  1. 
1987.  Furthermore,  C3  owns  more  than  50 
percent  of  the  profits  and  capital  of  C4,  a 
partnership  that  historically  used  a  June  30 
taxable  year.  Pursuant  to  S  1.706-3T(b),  C4 
retains  its  year  ending  June  30  for  its  taxable 
year  beginning  July  1, 1987.  For  its  taxable 
year  beginning  July  1, 1986,  C4  deducted 
$20,000  that  was  included  in  I3's  gross 
income.  Pursuant  to  paragraph  (b)(5)(iv)(D)(2) 
of  this  section,  the  $20,000  deducted  by  C4  is 
considered  an  applicable  payment  by  C3  for 
its  base  year  beginning  July  1. 1986. 

Example  (5).  "The  facts  are  the  same  as  in 
example  (4),  except  that  the  $20,000  deducted 
by  C4  is  included  in  the  gross  income  of  a 
calendar  year  partnership  100  percent  owned 
by  13  and  14.  Pursuant  to  paragraphs 
(b)(5)(v)(D)  [1)  and  [2]  of  this  section,  the 
$20,000  deducted  by  C4  is  considered  an 
applicable  payment  by  C3  for  its  base  year 
beginning  July  1. 1988. 

Example  (6).  The  facts  are  the  same  as  in 
example  (4),  except  that  instead  of  directly 
owning  a  portion  of  C4,  C3  owns  more  than 
50  percent  of  the  profits  and  capital  of  C5. 
Furthermore,  C5  owns  more  than  50  percent 
of  the  profits  and  capital  of  C4.  Pursuant  to 
paragraph  (b)(5)(iv)(D)(2)(//l  of  this  section, 
twth  C5  and  C4  are  considered  downstream 
conUvlled  partnerships  of  C3.  Thus,  pursuant 
to  paragraph  {b)(5)(iv)(D)(2)(;l  of  this  section, 
the  $20,000  deducted  by  C4  is  considered  an 
applicable  payment  by  C3  for  iu  base  year 
beginning  July  1. 1986. 

(v)  Special  rule  for  base  year  of  less 
than  twelve  months— (A)  In  general  If  a 
base  year  is  a  taxable  year  of  less  than 
twelve  months  (a  "short  base  year"),  net 
base  year  income  for  such  year  is  an 
amount  equal  to  the  excess,  if  any,  of— 

[1]  The  deferral  ratio  multiplied  by  the 
annualized  short  base  year  income,  over 

(2)  Applicable  payments  made  during 
the  deferral  period  of  the  applicable 
election  year  following  the  base  year. 

(B)  Annualized  short  base  year 
income.  The  annualized  short  base  year 
income  is  determined  by — 

[1]  Increasing  the  net  income  for  the 
short  base  year  by  applicable  payments 
deductible  in  the  short  base  year,  and 

[2]  Multiplying  the  short  base  year 
income  as  increased  in  paragraph 
0>)(5)(v)(B)(i)  of  this  section  by  twelve, 
and  dividing  the  result  by  the  number  of 
months  in  the  short  base  year. 

(vi)  Examples.  The  provisions  of 
paragraph  (b)(5)  of  this  section  may  be 
illustrated  by  the  following  examples. 

Example  (1).  D,  a  partnership,  is  owned  10 
percent  by  a  C  corporation  with  a  September 


30  taxable  year  and  90  percent  by  calendar 
year  individuals.  D  has  historically  used  a 
September  30  taxable  year.  For  its  taxable 
year  beginning  October  1, 1987,  D  makes  a 
section  444  election  to  retain  its  September  30 
taxable  year.  For  the  base  year  from  October 
1, 1986  to  September  30, 1987,  D  has  net 
income  of  $200,000  and  no  applicable 
payments.  D's  deferral  ratio  is  %t  (the  ratio 
of  the  number  of  months  in  the  deferral 
period  to  12  months}.  Based  upon  these  facts. 
D  has  net  base  year  income  of  $50,000 
($200,000  X  %«). 

Example  (2).  The  facts  are  the  same  as  in 
example  (1)  except  that  D's  net  income  for 
the  base  year  is  $140,000,  after  applicable 
payments  of  $60,000.  Of  the  applicable 
payments  $15,000  were  deductible  during  the 
deferral  period  of  the  base  year.  Based  upon 
these  facts,  D  has  net  base  year  income  of 
$35,000,  determined  as  follows: 


Net  income 

multiplied  by 

deferral  ratio.. 

$140,000 

S3S.000 

Plus  the 

excess,  if 

any,  of 

applicabte 

payments 

multiplied  by 

deferral  ratio... 

$60,000 

X  Vu 

$15,000 

Over  aggregate 

amount  of 

applicable 

payments 

deductit>le 

during 

deferral 

period  of 

base  year 

SI  5.000 

0 

Net  base 

year 

income 

S35.000 

Example  (3).  The  facts  are  the  same  as  in 
examle  (2)  except  that  of  the  $60,000 
applicable  payments  only  $10,000  are 
deductible  during  the  deferral  period  of  the 
base  year.  Based  on  these  facts,  D  has  net 
base  year  income  of  $40,000,  determined  as 
follows: 


NetlrxxxDe 

multiplied  by 

deferral  ratio... 

$140,000 
X3/12 

$35,000 

Plus  the 

excess,  if 

any,  of 

applicat>le 

payments 

multiplied  by 

deferral  ratio... 

$60,000 

X3/12 

$15,000 

•mount  of 
paymanis 

durins 
deferral 
pwiddol 
basaywr 

s 

$10,000 

$6,000 

Net  base 

inooQia.~ — . 

$401000 

Example  (4).  B  is  a  C  corporation  that  has 
historically  used  a  January  31  taxable  year. 
For  its  taxable  year  beginning  February  1. 
1987,  E  makes  an  election  to  be  an  S 
corporation  and  also  makes  a  section  444 
election  to  retain  its  January  31  taxable  year. 
Fs  taxable  income  for  the  taxable  year 
beginnii^  February  1, 1988  to  January  31, 1987 
is  $12a00a  Pursuant  to  paragraph 
(b](5)(iii)(A]  of  this  section,  the  base  year  for 
X's  first  applicable  election  year  is  the 
taxable  year  beginning  February  1, 1988  and 
ending  January  31, 1987.  Thus,  E's  net  income 
for  the  base  year  is  $120,000.  During  the  base 
year,  E  pays  its  sole  shareholder.  A,  a  salary 
of  $5,000  a  month  plus  a  $30,000  bonus  on 
January  15, 1987.  "Thus,  under  paragraph 
(b](5}(ivKC]  of  this  section,  E's  applicable 
payments  for  the  base  year  are  $80,000,  of 
which  $55,000  are  applicable  payments 
deductible  during  the  deferral  period  of  the 
base  year  (February  1  to  December  31, 1986). 
Based  upon  these  facts,  E's  net  base  year 
income  is  $137,500,  determined  as  foUows: 


HtMnoaim 
nunipliedby 
deferral  ratio  ... 

$120,000 
X 11/12 

$82,500 
$55,000 

Plus  the 
«xce*s,M 
any,  dt 

payments 
muHlpliedby 
tfie  deferral 
mtio 

$80,000 
xll/12 

$110,000 

Over  aggregate 
amount  of 
applicable 
payments 
deducttH* 
during 
deferral 
period  of 
base  year 

$27,500 

Net  base 
year 
incort>o 

$137,500 

Example  (S).  E,  a  corporation  that  has 
historically  used  a  taxable  year  ending  July 
31,  makes  an  election  to  t>e  an  S  corporation 
for  its  taxable  year  beginning  August  1. 1967. 
For  that  year,  E  also  makes  a  section  444 
election  to  use  a  taxable  year  ending 
September  30.  Thus.  E  has  two  applicable 
electioii  years  beginning  in  1987,  the  first 


tl.lB87andi 
Septmiber  30. 1SS7,  aad  liw  aeooad  beginning 
October  1, 1987  and  enduog  Septembor  90, 
198a  E's  required  year  under  sectiao  1378  is 
the  calendar  year.  Because  E's  first 
applicable  election  year  ends  prior  to  the  last 
day  of  E's  required  year  (i.e.,  December  31, 
1987),  tiie  required  payment  for  E's  f^t 
applicabte  election  year  is  aero.  However,  E 
is  required  to  file  a  return  for  such  year  as 
provided  in  i  1.7S1S-2T. 

Example  (6).  The  facts  are  the  same  as  in 
example  (5).  E's  second  applicable  election 
year  is  the  year  froaa  October  1, 1987  to 
September  30, 198a  and  the  base  year  for  the 
second  applicable  election  year  is  a  period  of 
less  than  12  months  (Le.,  August  1, 1987  to 
September  30, 1987).  Thus,  E  must  compute  its 
net  base  year  income  using  the  special  rule 
for  short  base  years  provided  in  paragraph 
(bKSKv)  of  this  section.  Aasome  E's  net 
income  for  the  short  base  year  is  $50,000,  and 
E's  applicable  payments  fbr  the  short  base 
year  are  $iaOOa  Pursuant  to  paragraph 
(b)(5Kv)(B]  of  this  section,  E's  annualized 
short  base  year  net  income  is  $380,000 
($85,000  X 12/2).  Furthermore,  assume  E's 
applicable  payments  for  the  deferral  period 
of  its  second  applicable  election  year  are 
$20,000.  Based  on  these  facts,  the  net  base 
year  income  for  the  applicable  election  year 
beginning  October  1, 1967  is  $77,50a 
computed  as  foUows: 


Annualized  short  base  year 
moomo  rtHiNipMd  by  da* 
ferral  ratio.- 

$390,000 

X3/12 

(.ess: 
Applicable   payments  for 
deferral  penod— 

$07,500 
$20,000 

Net  base  year  inoome.... 

$77,500 

(c)  Refunds  of  required  payments.  A 
partnership  of  S  corporation  is  entitled 
to  make  a  claim  for  refund,  in 
accordance  with  the  procedures 
provided  in  %  1.7519-2T(a)(6).  if— 

(1)  The  amount  specified  in  paragraph 
(a)(3)(i)  of  this  section  is  less  than  the 
amount  specified  in  paragraph  (a)(3)(ii) 
of  this  section;  or 

(2)  The  partnership  or  S  corporation 
terminates  its  section  444  election, 
within  the  meaning  of  S  1.444-lT(a)(5). 

(d)  Example.  The  provisions  of  this 
section  may  be  illustrated  by  the 
following  examples. 

Example  (1).  G.  a  partnership,  is  ovimed  10 
fiercent  by  a  C  corporation  with  a  June  30 
taxable  year,  and  90  percent  by  calendar  year 
individuals.  G  has  historically  used  a  June  30 
taxable  year.  For  its  taxable  year  beginning 
July  1, 1987;  G  makes  a  section  444  election  to 
retain  its  June  30  taxable  year.  For  the  base 
year  fit)m  July  1, 1986  to  June  30, 1987,  G  has 
net  income  of  $300,000  and  no  applicable 
payments.  G's  deferral  ratio  is  6/12  (the  ratio 
of  the  number  of  months  in  the  deferral 
period  to  12  months).  Based  on  these  facts, 
G's  net  base  year  income  is  $150,000  ($300,000 


X  6/12).  TIbm.  Cs  laqifcvd  peynwal  for  its 
first  aiipiicaUe  eiadien  jraar  is  tl$jn 
($150,000  of  net  base  year  inoone  Biltiplied 
by  B  percent  (te  product  of  the  applicable 
percentage  far  1887. 25  parcent  ai>d  the 
highest  section  1  rate  for  1987. 38  peroeat)). 

Example  (2).  Tint  facts  are  the  same  as  in 
example  (1).  Ls  addition.  G  continues  its 
section  444  election  (or  the  taxable  year 
beginning  July  1.  lOSa  and  G's  net  base  year 
income  for  the  year  beginning  July  1, 1987  is 
$150,000.  The  required  payment  for  Cs 
second  applicable  election  year  is  $a250 
^SOiOOO  of  net  base  year  income  aiultiplied 
by  14J  percent  (the  product  of  the  appbcabls 
percentage  for  1988  applicable  election  years. 
50  percent,  and  the  adjusted  highest  section  1 
rate  for  198a  29  percent)  less  G's  $13A)0 
required  payment  for  the  first  applicable 
election  year). 

Example  (3).  H,  a  partnership  with  a 
taxable  year  ending  September  30,  desires  to 
make  a  section  444  election  for  its  taxable 
year  beginning  October  1. 1987.  H  is  15 
percent  owned  by  I,  a  partnership  with  a 
taxable  year  ending  September  30,  and  85 
percent  owned  by  calendar  year  individuals. 
Assume  H  and  I  are  qualified  to  make  section 
444  elections  as  a  result  of  the  "same  taxable 
year  exception"  provided  in  {  1.444-ZT(e).  If 
H  and  I  make  section  444  elections,  they  must 
each  make  a  required  payment  (assuming  the 
amount  computed  under  paragraph  (aH3)  of 
this  section  is  greater  than  $500).  Pursuant  to 
paragraph  (a)(3]  of  this  section,  the  required 
payments  of  H  and  I  are  calculated 
independent  of  each  other.  Thus,  in 
determining  the  amount  of  its  required 
payment  I  may  not  exclude  its  income 
attributable  to  H,  even  though  H  must  also 
make  a  required  payment  on  the  same 
income. 

Example  (4).  The  facts  are  the  same  as  in 
example  (1)  except  that  H  is  90  percent 
owned  by  I  and  10  percent  owned  by 
calendar  year  individuals.  Pursuant  to 
S  1.70e-3T,  if  I  makes  a  section  444  election  to 
retain  its  taxable  year  ending  September  30, 
H's  required  year  will  be  September  30, 
because  H's  majority  interest  partner  will 
have  a  September  30  taxable  year.  Thus,  H  is 
not  required  to  make  a  section  444  election 
and  a  required  payment  in  order  to  use  a 
September  30  taxable  year.  I,  however,  must 
make  a  required  payment 

S  1. 7519-21    Required  payment*— 
procedures  and  administration  (temporary). 

(a)  Payment  and  return  required — (1) 
In  general.  With  respect  to  any  taxable 
year  for  which  a  partnership  or  S 
corporation  has  a  section  444  election  in 
effect  (an  "applicable  election  year"), 
the  partnership  or  S  corporation  shaU 
file  a  return  as  provided  In  paragraphs 
(a)  (2)  and  (3)  of  this  section  and  make  a 
payment  if  required,  as  provided  in 
paragraph  (a)(4]  of  this  section. 

(2)  Return  required— {\]  In  general  A 
return  showing  the  required  payment 
shall  be  made,  even  if  the  requ^ed 
payment  for  the  applicable  election  year 
is  zero.  For  an  applicable  election  year 
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beginning  in  1987.  the  return  shall  be 
made  on  Form  72a  "Quarteriy  Federal 
Excise  Tax  Return."  For  an  applicable 
election  ]rear  beginning  after  1967,  the 
return  shall  also  be  made  on  Form  720 
unless  another  form  is  prescribed  by  the 
Commissioner. 

(ii)  Procedure  if  amount  for  applicable 
election  year  (and  all  proceeding  years) 
is  not  greater  than  $500.  If  a  partnership 
or  S  corporation  is  not  required  to  make 
a  payment  under  section  7519  for  an 
applicable  election  year,  the  partnership 
or  S  corporation  should  type  or  legibly 
print  "xero"  on  the  appropriate  line  of 
the  prescribed  form. 

(3)  Time  and  place  for  filing  return— 
(i)  Applicable  election  years  beginning 
in  1987.  For  an  applicable  election  year 
beginning  in  1987,  the  Form  720  must  be 
filed  with  the  Service  Center  indicated 
by  the  instructions  for  the  Form  720.  The 
date  for  filing  such  form  is  as  follows — 

(A)  Taxpayers  that  would  otherwise 
file  Form  720  for  the  second  quarter  of 
1988.  Taxpayers  that  are  required, 
without  regard  to  this  section,  to  file 
Form  720  for  the  second  quarter  of  1988 
[e.g.,  taxpayers  reporting  liability  for 
manufacturers  excise  tax)  must  file 
Form  720  by  the  normal  due  date  of  such 
form  for  the  second  quarter  of  1988. 
Thus,  such  taxpayers  must  generally  file 
Form  720  on  or  before  July  31. 1988. 
However,  if  such  taxpayers  must  also 
report  tax  imposed  by  section  4251 
(relating  to  communications  services 
tax),  sections  4281  and  4271  (relating  to 
air  transportation  tax),  or  section  4986 
(relating  to  windfall  profits  tax)  for  the 
second  quarter  of  1968.  they  must  file 
Form  720  on  or  before  August  31, 198a 

(B)  Other  taxpayers.  Taxpayers  that 
are  not  described  in  paragraph 
(a)(3)(i)(A)  of  this  section  [i.e.,  taxpayers 
that  but  for  this  section  would  not  be 
required  to  file  Form  720  for  the  second 
quarter  of  1988)  must  file  Form  720  on  or 
before  July  31, 198a 

(ii)  Applicable  election  years 
beginning  after  1987— {A]  Return  made 
on  Form  720.  [Reserved]. 

(B)  Return  made  on  form  other  than 
Form  720.  For  an  applicable  election 
year  beginning  after  1987.  the  return 
showing  the  required  payment  is  to  be 
filed  with  the  Service  Center  indicated 
by  the  instructions  for  the  form 
prescribed  for  payment.  The  return  must 
be  filed  on  or  before  the  date  prescribed 
by  the  instructicfhs  to  the  form. 

(iii)  Special  rule  for  back-up  section 
4H  election.  See  S  1.444-3T(b)(4)(iii)  for 
a  special  rule  that  may  extend  the  due 
date  for  filing  a  return  required  by 
paragraph  (a)(2)  of  this  section. 

(4)  Time  and  place  for  making 
required  payment— {i]  Applicable 
election  years  beginning  in  1987.  For  an 


applicable  election  year  begiiming  in 
1987,  the  required  payment  is  due  and 
payable  without  assessment  and  notice 
on  or  before  the  date  the  taxpayer's 
Form  720  for  the  second  quarter  is  due 
(as  specified  in  paragraph  (a)(3)  of  this 
section).  The  required  payment  must  be 
paid  by  check  or  money  order,  and  such 
check  or  money  order  must  indicate  the 
partnership's  or  S  corporation's 
taxpayer  identification  number  and 
must  include  the  statement:  "IRS  NO.  11 
PAYMENT."  The  check  or  money  order 
must  be  sent  together  with  Form  720,  to 
the  Service  Center  indicated  by  the 
instructions  for  the  Form  720. 

(ii)  Applicable  election  years 
beginning  after  1987.  For  an  appUcable 
election  year  beginning  after  1987,  the 
required  payment  is  due  and  payable 
without  assessment  or  notice,  on  or 
before  May  15  of  the  calendar  year 
following  tfie  calendar  year  in  which  the 
appUcable  election  year  begins. 

(iii)  Special  rule  for  back-up  section 
444  election  See  9  1.444-3T(b)(4)(ui)  for 
a  special  rule  that  may  extend  the  due 
date  for  making  a  required  payment 

(5)  Penalties  for  failure  to  pay.  La  the 
case  of  any  failure  by  a  partnership  or  S 
corporation  to  pay  the  required  payment 
on  or  before  the  date  prescribed  in 
paragraph  (a)(4)  of  this  section,  there 
shall  be  assessed  on  such  partnership  or 
S  corporation  a  penalty  of  10  percent  of 
the  underpayment.  For  purposes  of  this 
section,  the  term  "underpayment" 
means  the  excess  of  the  amount  of  the 
payment  required  under  this  section 
over  the  amount  (if  any)  of  such 
payment  paid  on  or  before  the  date 
prescribed  in  paragraph  (a)(4)  of  this 
section. 

(6)  Refund  of  required  payment— \i)  In 
general  If  a  partnership  or  S 
corporation  is  entitled  to  make  a  claim 
for  refund  pursuant  to  {  1.7519-lT(c). 
such  partnership  or  S  corporation  should 
file  a  claim  for  refund,  as  provided  in 
paragraph  (a)(8)(ii)  of  this  section. 
However,  in  no  event  shall  a  refund  be 
made  prior  to  April  15  of  the  second 
calendar  year  that  follows  the  calendar 
year  in  which  an  applicable  election 
year  begins.  For  example,  assume  a 
partnership  made  a  section  444  election 
to  retain  its  taxable  year  for  its  taxable 
year  beginning  October  1, 1987,  and  as  a 
result  made  a  required  payment  for  such 
year.  Further  assume  that  the 
partnership  terminates  its  election  for  its 
taxable  year  beginning  October  1. 1988. 
Based  on  these  facts,  the  partnership 
will  be  entitled  to  a  refund,  but  no 
earlier  than  April  15, 1989^ 

(ii)  Procedures  for  claiOting  refund. 
[Reserved]. 

(iii)  Interest  on  refund.  No  interest 
shall  be  allowed  with  respect  to  any 


refund  of  a  required  payment  imder 
§  1.7519-1T(C). 

(b)  Assessment  and  collection  of 
payment  A  required  payment  shall  be 
assessed  and  collected  in  the  same 
manner  as  if  it  were  a  tax  imposed  by 
subtitle  C.  Furthermore,  no  deduction 
shall  be  allowable  to  a  partnership  or  S 
corporation  (or  their  owners)  with 
respect  to  the  required  payment 

(c)  Termination  due  to  willful  failure. 
See  S  1.444-lT(a)(5)(i)(C),  which 
provides  that  willful  failure  to  comply 
with  the  requirements  of  this  section 
will  result  in  the  termination  of  the 
section  444  election. 

(d)  Negligence  and  fraud  penalties 
made  applicable.  For  purposes  of 
section  6653,  relating  to  additions  to  tax 
for  negligence  and  fi'aud.  any  payment 
required  by  this  section  shall  be  treated 
as  a  tax. 

91.751»>3T    Eftactlv«<tot*(tMnporwy). 

The  provisions  of  85  1.7519-lT 
through  S  1.7519-3T  are  effective  for 
taxable  years  beginning  after  December 
31, 1986. 

Par.  4.  Section  1.706-3T  is  added  in 
the  appropriate  place. 

S1.70e-3T   Twnporary  regutatkMM  under 
the  Tax  Refonn  Act  of  1986  and  the 
Revenue  Act  of  1987  (temporary). 

(a)  Certain  tax-exempt  partners 
disregarded— {\)  General  rule.  In 
determining  the  taxable  year  (the 
"current  year")  of  a  partnership  under 
section  706(b)  and  the  regulations 
thereunder,  a  partner  that  is  tax-exempt 
under  section  501(a)  shall  be 
disregarded  if  such  partner  was  not 
subject  to  tax,  under  chapter  1  of  the 
Code,  on  any  income  attributable  to  its 
investment  in  the  partnership  during  the 
partnership's  taxable  year  immediately 
preceding  the  current  year.  However,  if 
a  partner  that  is  tax-exempt  under 
section  501(a)  was  not  a  partner  during 
the  partnership's  immediately  preceding 
taxable  year,  such  partner  will  be 
disregarded  for  the  current  year  if  the 
partnership  reasonably  believes  that  the 
partner  will  not  be  subject  to  tax.  under 
chapter  1  of  the  Code,  on  any  income 
attributable  to  such  partner's  investment 
in  the  partnership  during  the  current 
year. 

(2)  Example.  The  provisions  of 
paragraph  (a)(1)  of  this  section  may  be 
illustrated  by  the  following  example. 

Example.  Auume  that  partnership  A  has 
historicaily  used  the  calendar  year  as  its 
taxable  year.  In  addition,  assume  that  A  is 
owned  by  5  partners,  4  calendar  year 
individuals  (each  owning  10  percent  of  A's 
profits  and  capital)  and  a  tax-exempt 
organization  (owning  60  percent  of  A's  profits 
and  capital).  The  tax-exempt  organization 


has  never  had  unrelated  business  taxable 
income  with  respect  to  A  and  has  historically 
used  a  ]une  30  fiscal  year.  Finally,  assiune 
that  A  desires  to  retain  the  calendar  year  for 
its  taxable  year  beginning  January  1, 1967. 
Under  these  facta  uid  but  for  the  special  rule 
in  paragraph  (a)(1)  of  this  section,  A  would 
be  required  under  section  70e(b)(l)(B)(i)  to 
change  to  a  year  ending  June  30,  for  its 
taxable  year  beginning  January  1, 1987. 
However,  under  the  special  rule  provided  in 
paragraph  (aKl)  of  diis  section,  and  assuming 
the  optional  eS^ve  date  provided  in 
paragraph  (c)  of  this  section  is  chosen,  the 
partner  that  is  tax-exempt  is  disregarded,  and 
A  must  retain  the  calendar  year,  under 
section  706(bHl)(B)(i),  for  its  taxable  year 
beginning  January  1, 1967. 

(b)  Effect  of  partner  elections  under 
section  444.  For  purposes  of  section 
70e(b](l)(B),  any  section  444  election  by 
a  partner  in  a  partnership  shall  be  taken 
into  account  in  determining  the  taxable 
year  of  the  partnership.  See  example  (4) 
of  S  1.7519-lT(d). 

(c)  Effective  date.  The  provisions  of 
this  section  are  generally  effective  for 
taxable  years  beginning  after  December 
31. 1987.  However,  a  partnership  may,  at 
its  option,  apply  the  provisions  of  this 
section  for  taxable  years  begiiming  after 
December  31, 188a 

Par.  5.  Section  70e-lT  is  revised  by 
adding  a  new  sentence  at  the  end  of 
paragraph  (a)(1)  to  read  as  follows: 

{1.706-1T   TanMeyeers  of  certain 


(1)  •  •  •  See  §  1.706-3T(a)  for  special 
rules  which  provide  that  certain  tax- 
exempt  partners  are  disregarded. 

Par.  a  Sections  1.280H-0T— 1.280H-1T 
are  added  to  Part  1  in  the  appropriate 
place. 

91.2MH-OT   TaMe  of  contents 


This  section  lists  the  captions  that 
appear  in  the  temporary  regulations 
under  section  280H. 

§  1J180H-1T  Limitation  on  certain 
amounts  paid  to  employee-owners  by 
personal  service  corporations  electing 
alternative  taxable  years  (temporary). 

(a)  Introduction. 

(b)  Limitations  on  certabi  deductions 
of  a  personal  service  corporation. 

(1)  bi  general 

(2)  Catrryover  of  nondeductible 
amounts. 

(3)  Disallowance  inapplicable  for 
certain  purposes. 

(4)  Definition  of  appUcable  amount 
(i)  In  general 

(ii)  Special  rule  for  certain  indirect 
pajrments. 
(iii)  Examples. 

(c)  Minimum  distribution  requirement 


(1)  Determination  of  whether 
requirement  satisfied. 

(i)  In  general 

(ii)  E^loyee-owner  defined. 

(2)  Preceding  year  test 
(i)  In  general. 

(ii)  Example. 

(3)  3-year  average  test 
(i)  In  general. 

(ii)  Applicable  percentage, 
(ill)  Adjusted  taxable  income. 

(A)  In  general. 

(B)  Determination  of  adjusted  taxable 
income  for  the  deferral  period  of  the 
applicable  election  year. 

(C)  NOL  carryovers. 

(D)  Examples. 

(d)  Maximum  deductible  amount 

(1)  In  general. 

(2)  Example. 

(e)  Special  rules  and  definition. 

(1)  Newly  organized  personal  service 
corporations. 

(2)  Existing  corporations  that  become 
personal  service  corporations. 

(3)  Disallowance  of  NOL  carryback. 

(4)  Deferral  period. 

(5)  Examples. 

(f)  Effective  date. 

§  1.280H-1T  Limitation  on  certain 
amounts  paid  to  employee-owners  by 
personal  service  corporations  electing 
alternative  taxable  years  (temporary). 

(a)  Introduction.  This  section  applies 
to  any  taxable  year  that  a  personal 
service  corporation  has  a  section  444 
election  in  effect  (an  "applicable 
election  year").  For  purposes  of  this 
section,  ttie  term  "personal  service 
corporation"  has  the  same  meaning 
given  such  term  in  S  1.441-4T(d). 

(b)  Limitation  on  certain  deductions 
of  personal  service  corporations — (1)  In 
general.  If.  for  any  applicable  election 
year,  a  personal  service  corporation 
does  not  satisfy  the  minimum 
distribution  requirement  in  paragraph 
(c)  of  this  section,  the  deduction 
otherwise  allowable  under  chapter  1  of 
the  Internal  Revenue  Code  of  1986  (the 
Code)  for  applicable  amoimts,  as 
defined  in  paragraph  (b)(4]  of  this 
section,  shall  not  exceed  the  maximum 
deductible  amount  as  defined  in 
paragraph  (d)  of  this  section. 

(2)  Carryover  of  nondeductible 
amounts.  Any  amount  not  allowed  as  a 
deduction  in  an  applicable  election  year 
under  pcuagraph  (b)(1)  of  this  section 
shall  be  allowed  as  a  deduction  in  the 
succeeding  taxable  year. 

(3)  Disallowance  inapplicable  for 
certain  purposes.  The  disallowance  of 
deductions  tmder  paragraph  (b)(1)  of 
this  section  shall  not  apply  for  purposes 
of  subchapter  G  of  chapter  1  of  the  Code 
(relating  to  corporations  used  to  avoid 
income  tax  on  shareholders]  nor  for 


determining  whether  the  compensation 
of  employee-owners  is  reasonable.  Thus, 
for  example,  in  determining  whether  a 
personal  service  corporation  is  subject 
to  the  accumulated  earnings  tax 
imposed  by  section  531,  deductions 
disallowed  under  paragraph  (b)(1)  of 
this  section  are  treated  as  allowed  in 
computing  accumulated  taxable  income. 

(4)  Definition  of  applicable  amount — 
(i)  In  general.  For  purposes  of  section 
280H  and  the  regulations  thereunder,  the 
term  "applicable  amount"  means,  with 
respect  to  e  taxable  year,  any  amount 
that  is  otherwise  deductible  by  a 
personal  service  corporation  in  such 
year  and  includable  at  any  time,  directiy 
or  indirectiy,  in  the  gross  income  of  a 
taxpayer  that  during  such  year  is  an 
employee-owner.  Thus,  an  amotmt 
includable  in  the  gross  income  of  an 
employee-owner  will  be  considered  an 
applicable  amount  even  though  such 
employee  owns  no  stock  of  the 
corporation  on  the  date  the  employee 
includes  the  amount  in  income.  See 
example  (1)  in  paragraph  (b)(4)(iii)  of 
this  section. 

(ii)  Special  rule  for  certain  indirect 
payments.  For  purposes  of  paragraph 
(b)(4)(i)  of  this  section,  amounts  are 
indirectly  includable  in  the  gross  income 
of  an  employee-owner  of  a  personal 
service  corporation  that  has  made  a 
section  444  election  (an  electing 
personal  service  corporation)  if  the 
amount  is  includable  in  the  gross  income 
of- 

(A)  The  spouse  (other  than  a  spouse 
who  is  legally  separated  from  the 
partner  or  shareholder  under  a  decree  of 
divorce  or  separate  maintenance)  or 
child  (under  age  14)  of  such  employee- 
owner,  or 

(B)  A  corporation  more  than  50 
percent  (measured  by  fair  market  value) 
of  which  is  owned  in  the  aggregate  by 
employee-owners  (and  individuals 
related  under  paragraph  (b)(4)(ii)(A)  of 
this  section  to  such  employee-owners), 
of  the  electing  personal  service 
corporation,  or 

(C)  A  partnership  more  than  50 
percent  of  the  profits  and  capital  of 
which  is  owmed  by  employee-owners 
(and  individuals  related  under 
paragraph  (b)(4)(ii)(A)  of  this  section  to 
such  employee-owners)  of  the  electing 
personal  service  corporation,  or 

(D)  A  trust  more  than  50  percent  of  the 
beneficial  oivnership  of  which  is  owned 
in  the  aggregate  by  employee-owners 
(and  individuals  related  under 
paragraph  (b)(4)(ii)(A)  of  this  section  to 
any  such  employee-owners),  of  the 
electing  personal  service  corporation. 
For  purposes  of  this  paragraph  (b)(4)(ii), 
ownership  by  any  person  described  in 
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thia  paragraph  (bK4Uii)  ahall  b«  treated 
as  ownetafaip  by  the  en^iloyee-ownen 
of  the  electing  penooal  service 
corporation.  Paragraph  (bK4Xii)(B)  of 
this  section  will  not  apply  if  the 
corporation  has  oiade  a  section  444 
election  to  use  the  same  taxable  year  as 
that  of  the  electing  personal  service 
corporation.  Similarly,  paragraph 
[b)(4)pi)(q  of  this  section  wifl  not  apply 
if  the  partaerahip  has  made  a  section 
444  election  to  use  the  same  taxable 
year  as  that  of  the  electing  persoaal 
service  corporation.  Notwidutanding 
the  general  efiiective  date  provision  of 
paragraph  (f)  of  this  section,  this 
paragraph  (b)(4Uii]  is  effective  for 
amovnts  dedactible  on  or  aftv  jiaw  1. 
1988. 

(iii)  Example.  The  |MX}viaions  of 
paragrairfi  Cb)(4}  of  this  section  may  be 
illustrated  by  the  following  examples. 

Exaavh(l).  A  is  n  i-wptofu  c<F.  m 
accrual  baaia  imraimal  aatvicK  coipantiaa 
with  a  taxable  year  osling  ScplaaAar  aft  P 
makes  a  section  444  »I*<;tion  for  its  *y"-Mt 
year  beginning  October  1. 1887.  Ota  Octobs  1, 
1907,  A  owns  no  stock  of  P;  llowsai.  on 
March  31. 1968,  A  acquires  10  of  dn  288 
outstaniliag  shares  of  P  slodL  Ekariag  Ifae 
pertod  OEtobv  1. 19V  to  March  31.  naft  A 
rrimrri  1111888  al  i  iiiajn  iMalam  aa  sii 

easpfeyea  of  P.  Diung  the  paiiad  Aviil  1. 1MB 
to  Septaabn  30 1988.  A  eaiaad  iBStBOO  of 
compenaation  aa  an  nai|il«jaa  iwai  of  P.  if 

paragraph  Cb]  of  thia  section  does  not  appiy.  P 
would  de^ct  for  its  taxable  year  eaded 
September  aftl98e  the  gMttOBO  earned  by  A 
dviBg  sodi  year.  Baaed  upon  these  facts,  the 
$1004)00  otherwise  deductable  amount  is 
coaaidered  an  appiicabk  aaxniBt  aider  das 
section. 

f ^-  ^of  n  iTri  IT  rakilai  jim 

individaala.  are  eaoittoyeca  of  PSCL  a 
persoaal  service  coiporatioo  that  kaa 
historically  used  a  taxable  year  ending       ) 
January  31.  U  and  12  also  own  all  the  stodj 
and  are  empteyees.  of  PSC2,  a  calendar  year 
peraouttl  seivite  corporatiott.  Fbr  its  taxable 
yean  begiBiriag  February  1. 1887, 19881  and 
1980.  PSCt  haa  a  scctiosi  444  skctiaH  ia  effect 
to  BSB  a  louaiy  31  taxable  yew.  Daring  its 
taxable  yeara  beginning  Fetnasy  1 1988. 

1987.  and  1988^  PSCl  dedwrled  SlOjDOOi 
m.OOa  and  $12,000,  respectively,  that  was 
included  in  PSC2's  gross  iiymny 
Furthermore,  of  the  $124B0  dedacted  by  PSCl 
for  its  taxable  year  beginnii^  February  1, 
1968,  $7,000  was  deducted  daring  d>e  period 
June  1. 1988  to  January  31.  nm.  Pursuant  to 
parapaph  n>)(4Mii)(B)  of  diis  section,  the 
$7M0  dedactod  by  PSCl  on  or  after  June  1, 

1988.  and  iacloded  in  PSC2's  9t>ss  inri^  is 
canaidered  aa  applicable  aauMiirt  for  PSCl's 
taxable  year  begioning  February  1, 1888. 
Amounts  deducted  by  PSCl  prior  to  June  1, 
1968.  are  not  subject  to  paragraph  (bi(4)(ii)(B) 
of  this  section. 

Annqpyb /3^.  The  facts  are  the  same  aa  in 
example  (2),  except  that  for  its  taxable  years 
begiaHagPeWiMfy  1. 1987, 1988,  and  18881 
PSC2  haa  a  aactioa  444  electloo  in  effect  to 
use  a  Janaaiy  31  taxable  year.  Since  both 
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PSCl  and PSGZhaaa  the aaa        ^_ 

and  both  have  aectioa  444  eiacliaoa  in  affsct, 
paragraph  (b)(4KiiXB)  of  this  sectkm  doaa  not 
apply  to  the  $7,000  deducted  by  PSCl  for  its 
taxable  year  beginning  Febm«y  1, 1988. 

(c)  Minimum  distribution 
requirement— {1)  Detennkiatkm  of 
whether  requinmeat  Motiafied-^i)  In 
general.  A  personal  service  corporation 
meets  the  miniaHin  distribidian 
requiremeat  of  this  para^aph  (c)  for  an 
applicable  election  year  if,  darii^  tiH 
deferral  period  of  sooh  taxable  year,  the 
applicable  aaKnmis  (detemdaed  wMioat 
regard  to  paragrqik  (bXQ  of  ttiis 
section]  for  all  eraploywKiamers  in  die 
aggregate  equal  or  exceed  the  lesser 
of— 

(A)  The  amount  detenahied  ander  the 
"preceding  year  test"  (see  paragraph 
(cKZjortUs  section),  or 

(B)  The  amooat  determined  nnder  fee 
"3-year  average  test"  (see  paragraph 
(cK3)  of  this  section). 

The  following  example  ilhistrates  the 
application  of  this  paragraph  (G)(l}(i). 

Example.  Q,  an  accmal-bMis  patsaaal 
service  corporation,  makaa  a  aacttaa  444 
election  to  retain  a  year  ending  January  31  for 
its  taxable  year  be^aaiig  Mnaiy  1. 1987.  Q 
has  4  lapl  iij  1 1  1 1 1  nsi^  R  C  R  aad  B.  iW 

Fefatuary  1. 1987  and  eaidtog  Jaaaaay  81. 188a 


WThe  aoiabar  ai Moths  in  the 
drfsnal  period  af  the  i^ipHcaUe  election 
year. 

0i)  Bxamph.  The  provisions  of 
paragraph  CcKQ  of  Aii  sectkm  may  be 
illustrated  by  the  ficAiwing  example. 


B  earns  $8X100  a  month  plus  a  $45,000  bonus 
OB  Jaaoary  15, 1988t  C  earns  $8^008  a  aMniii 
plus  a  $8aw»  bans  an  laanay  15^  198ft  D 
and  B  each  aant  $8488  a  aaa*  plaa  a  fU88 

bonus  oa  Jaanaqr  1&  laaa  Q  Haeto  the 
mini—  diatribwIioB  ra^sfaeawt  for  aach 
applicable  election  year  if  the  appiicabia 
amounts  during  tiie  defoiral  period  (»>. 
$220,000)  eqaal  or  exceed  the  amoant 
determinad  nnder  the  precedi^  year  test  or 
the  %yctit  aveiage  teat. 

(ii)  Employee-owner  defined.  For 
ptupoaes  of  sectioa  2aOH  and  the 
regulations  thereunder,  a  person  is  an 
employee-owner  of  a  corporatioo  for  a 
taxable  year  if — 

(A)  On  any  day  of  the  corporatioB's 
taxable  year,  the  person  is  an  ai^iloyee 
of  the  corporatioo  or  perfotaw  personal 
services  for  or  on  behalf  of  the 
corporation,  even  if  the  legal  fonn  of 
that  person's  rdatiooship  to  the 
corporation  is  that  of  an  independoit 
contractor,  and 

(B)  On  any  day  of  the  corporation's 
taxable  year,  the  person  owns  any 
outstanding  stock  of  the  corporation. 

(2)  Preceding  year  test—{i)  In  general. 
The  amount  detennined  imder  the 
prececting  year  test  is  the  product  of— 

(A)  The  apfdicable  amounts  during  the 
taxable  year  preceding  the  applicable 
election  year  (the  "preceding  taxable 
year"),  dyivided  by  the  number  of  months 
(bat  not  less  than  one)  in  the  prece<hng 
taxable  year,  multiplied  by 


AroB^plK  R.  a  peraoMd  aarvice  conmratiaD. 
has  UrtDstcaDy  ased  a  taxable  year  eodii« 
Janaary  $1.  For  Ha  laxaMa  ysv  begharing 
MxMiy  1, 1987,  R  aiakea  a  section  444 
alactfoa  to  retaiB  its  January  31  taxable  year. 
R  is  an  aecrari  baala  taxpayer  and  has  one 
w^Jcyaeewai.  P.  F^R's  taxable  yew 
•ading  Jaaoasy  n.  1987.  F  earns  $6^800  a 
month  piam  a  $nion  boBos  on  January  15, 
1987.  The  amoant  detaiBiied  ander  the 
preceding  year  test  for  R's  appUcafale  election 
year  bagioBiag  Fabraary  1, 1887  is  $81,687 
($10QjOOa  the  applicable  amonte  during  R's 
taxable  year  ending  January  31, 10B7.  divided 
by  12,  tf»  Buaber  of  months  in  R's  taxable 
year  ending  January  31, 1987,  mnhiplied  by 
n,  thenoBheref  ■oathainR'sdefetnrl 
psriod  for  aach  yea^ 

(3)  3-year  average  test    (i)  In  general 
The  ametmt  detatmined  under  the  3- 
year  average  test  is  the  ^)plicable 
percentage  multiplied  by  the  ad}usted 
taxrida  incoaae  for  the  deforral  pwiod  of 
the  appGcable  election  year. 

(ii)  Applicable  percentage.  The  term 
"andicahle  percentage"  means  the 
percentage  (not  in  excess  of  95  percent) 
determined  by  dividing — 

(A)  The  applicable  amonnts  during  the 
3  taxable  yaois  of  the  corporation  (or,  if 
fewer,  the  taxaUe  years  the  corporation 
has  been  in  existence]  inunecCately 
npceding  the  applicable  election  year, 
by 

(B)  The  adiasted  taxable  income  of 
such  corporation  for  such  3  taxable 
years  (or.  if  fewer,  die  taxable  years  of 
exietcnoe). 

(iii)  Adjusted  taxable  income— [A]  In 
general.  The  term  "adjusted  taxable 
income"  means  taxable  income 
determined  without  regard  to  applicable 
amounts. 

(B)  Determination  of  adjusted  taxable 
income  for  the  deferral  period  of  the 
applicable  election  year.  Adjusted 
taxable  income  for  tbe  deferral  period  of 
the  applicable  election  year  equals  the 
adjusted  taxable  income  Uiat  wotdd 
result  if  the  personal  service  corporation 
filed  an  income  tax  return  for  the 
deferral  period  of  the  applicable  election 
year  under  its  normal  method  of 
accounting.  However,  a  personal  service 
corporation  may  make  a  reasonable 

estimate  of  such  nmnnnt 

(C)  NOL  carryovers.  For  purposes  of 
determining  adjusted  taxaUe  income  for 
any  period,  any  NOL  carryover  shall  be 
reduced  by  the  amount  of  such 
carryover  diat  is  attributable  to  the 
deduction  of  applicable  amounts.  Tbe 
portion  of  the  NOL  carryovar 


attributable  to  the  deduction  of 
applicable  amounts  is  the  difference 
between  the  NOL  carryover  computed 
with  the  deduction  of  such  amoiuts  and 
the  NOL  canyover  computed  without 
the  deduefiraa  of  such  amounts.  For 
purposes  of  determining  the  adjusted 
taxable  income  for  the  deferral  period, 
an  NOL  carryover  to  the  applicable 
election  year,  reduced  as  provided  in 
this  paragraph  (c)(3)(iii)(C),  shall  be 
allowed  first  against  the  income  of  the 
deferral  period. 

(D)  Examples.  The  provisons  of  this 
paragraph  (c)(3)(iii)  may  be  illustrated 
by  the  following  examples. 

Example  (1).  S  is  a  personal  service 
corporation  that  has  historically  used  a 
taxable  year  ending  January  31.  For  its 
taxable  year  beginning  February  1. 1987,  S 
makes  a  section  444  election  to  retain  its 
taxable  year  ending  January  31.  S  does  not 
satisfy  the  minimum  distribution  requirement 
for  its  Brst  applicable  election  year,  and  the 
applicable  amounts  for  that  year  exceed  the 
maximum  deductible  amount  by  $54,000. 
Under  paragraph  (b)(2)  of  this  section,  the 
$54,000  excess  is  carried  over  to  S's  taxable 
year  beginning  February  1. 1988.  Furthermore, 
if  S  continues  its  section  444  election  for  its 
taxable  year  beginning  February  1, 1988,  and 
desires  to  use  the  3-year  average  test 
provided  in  this  paragraph  for  such  year, 
pursuant  to  paragraph  (c)(3)(iii)(A)  of  this 
section  the  $54,000  will  not  be  allowed  to 
reduce  adjusted  taxable  income  for  such 
year.  See  also  section  280H(e]  regarding  the 
disallowance  of  net  operating  loss  carrybacks 
to  (or  from)  any  taxable  year  of  a  corporation 
personal  service  election  under  section  444 
applies. 

Example  (2).  T,  a  personal  service 
corporation  with  a  section  444  election  in 
effect,  is  determining  whether  it  satisfies  the 
3-year  average  test  for  its  second  applicable 
election  year.  T  had  a  net  operating  loss 
(NOL)  for  its  first  applicable  election  year  of 
$45,000.  The  NOL  resulted  from  $150,000  of 
gross  income  less  the  sum  of  $06,000  of 
salary,  $45,000  of  other  expenses,  and  $54,000 
of  deductible  applicable  amounts.  Pursuant  to 
paragraph  (c)(3)(iii)(C)  of  this  section,  the 
entire  amount  of  the  $45,000  NOL  is 
attributable  to  applicable  amoimts  since  the 
appUcable  amounts  deducted  in  arriving  at 
the  NOL  (i.e.,  $54,000)  were  greater  tiian  the 
NOL  {i.e.,  $45,000).  Thus,  for  purposes  of 
computing  the  adjusted  taxable  income  for 
the  deferral  period  of  Ts  second  applicable 
election  year,  the  NOL  carryover  to  that  year 
is  $0  ($45,000  NOL  less  $45,000  amount  of 
NOL  attributable  to  applicable  amounts). 

(d)  Maximum  deductible  amount — (1) 
In  general.  For  purposes  of  this  section, 
the  term  "maximum  deductible  amount" 
means  the  sum  of — 


(i)  The  applicable  amoimts  during  the 
deferral  period  of  the  applicable  election 
year,  plus 

(ii)  An  amoimt  equal  to  the  product 
of— 

(A)  The  amoimt  detennined  uader 
paragraph  (d)(l)(i)  of  this  section 
divided  by  die  nimiber  of  months  in  the 
deferral  period  of  the  applicable  election 
year,  midtiplied  by 

(B)  The  munber  of  months  in  the 
nondeferral  period  of  the  applicable 
election  year.  For  purposes  of  the 
preceding  sentence,  the  term 
"nondeferral  period"  means  the  portion 
of  the  applicable  election  year  that 
occurs  after  the  portion  of  such  year 
constituting  the  deferral  period. 

(2)  Example.  The  provisions  of 
paragraph  (d)(l}  of  this  section  may  be 
illustrated  by  the  following  example. 

Example.  U,  an  accrual  basis  personal 
service  corporation  with  a  taxable  year 
ending  January  31,  makes  a  section  444 
election  to  retain  a  year  ending  January  31  for 
its  taxable  year  bediming  February  1, 1987. 
For  its  apphcable  election  year  beginning 
February  1, 1987,  U  does  not  satis^  the 
minimum  distribution  requirement  in 
paragraph  (c)  of  this  section.  Furthermore,  U 
has  3  employee-owners.  G,  H.  and  I.  G  and  H 
have  been  employee-owners  of  U  for  10 
years.  Although  I  has  been  an  employee  of  U 
for  4  years.  1  did  not  become  an  employee- 
owner  until  December  1, 1987.  when  I 
acquired  5  of  the  20  outstanding  shares  of  U 
stock.  For  U's  applicable  election  year 
beginning  February  1, 1987,  G  earns  $5,000  a 
month  plus  a  $40,000  bonus  on  January  15, 
1988.  and  H  and  I  each  earn  $4,000  a  month 
plus  a  $32,000  bonus  on  January  15, 1988. 
Thus,  the  total  of  the  applicable  amounts 
during  the  deferral  period  of  the  applicable 
election  year  beginning  February  1. 1987  is 
$143,000.  Based  on  these  facts.  U's  deduction 
for  applicable  amounts  is  limited  to  $156,000. 
determined  as  follows — $143,000  (applicable 
amounts  during  the  deferral  period]  plus 
$13,000  (applicable  amounts  during  the 
deferral  period,  divided  by  the  number  of 
months  in  the  deferral  period,  multiplied  by 
the  number  of  months  in  the  nondeferral 
period). 

(e]  Special  rules  and  definition — (1) 
Newly  organized  personal  service 
corporations.  A  personal  service 
corporation  is  deemed  to  satisfy  the 
preceding  year  test  and  the  3-year 
average  test  for  the  first  year  of  the 
corporation's  existence. 

(2)  Existing  corporations  that  become 
personal  service  corporations.  If  an 
existing  corporation  becomes  a  personal 


service  corpora  tioa  and  makes  a  section 
444  election,  the  detendmrtion  of 
whether  the  corporation  satisfies  the 
preceding  year  test  and  the  3-year 
average  test  is  made  by  treating  the 
corporation  as  though  it  were  a  personal 
service  corporation  for  each  of  the  3 
years  preceding  the  applicable  election 
year. 

(3)  Disallowance  of  NOL  carryback. 
No  net  operating  loss  carryback  shaD  be 
allowed  to  (or  &t>m)  any  applicable 
election  year  of  a  personal  service 
corporation. 

(4)  Deferral  period.  For  ptnposes  of 
section  280H  and  the  regulations 
thereunder,  the  tenn  "deferral  period" 
has  tbe  same  meaning  as  under  \  1.444- 
lT(bK4). 

(5]  Examples.  The  provisions  of  this 
paragraph  (e)  may  be  illustrated  by  the 
following  examples. 

Example  (1).  V  is  a  personal  service 
corporation  with  a  taxable  year  ending 
September  30.  V  makaa  a  section  444  election 
for  its  taxaUe  year  beginning  October  1. 1987. 
and  incurs  a  net  operating  loss  (NOL)  for 
such  year-  Because  an  NOL  is  not  allowed  to 
be  carried  back  from  an  applicable  election 
year.  V  may  not  carry  back  the  NOL  from  its 
first  applicable  election  year  to  reduce  its 
1985. 1986,  or  1987  taxable  income. 

Example  (2).  W.  a  personal  service 
corporation,  commences  operations  on  July  1. 
1990.  Furthermore,  for  its  taxable  year 
begiiming  July  1. 1990,  W  makes  a  section  444 
election  to  use  a  year  ending  September  30. 
Pursuant  to  paragraph  (e)(1)  of  this  section. 
W  satisfies  the  preceding  year  test  and  the  3- 
year  average  test  for  its  first  year  in 
existence.  Thus.  W  may  deduct,  without 
limitation  under  this  section,  any  applicable 
amounts  for  its  taxable  year  beginning  July  1. 
1990. 

Example  (3).  The  facts  are  the  same  as  in 
example  (2).  For  its  taxable  year  beginning 
October  1, 1990.  W  incurs  an  NOL  and  is  not 
a  personal  service  corporation.  Furthermore. 
W  desires  to  carry  back  the  NOL  to  its 
preceding  taxable  year  (a  year  that  was  an 
applicable  election  year).  Pursuant  to 
paragraph  (e)(3)  of  this  section.  W  may  not 
carry  back  an  NOL  "to"  its  taxable  year 
beginning  July  1.  and  ending  September  30. 
1990.  because  such  year  was  an  applicable 
election  year. 

(f)  Effective  date.  The  provisions  of 
this  section  are  effective  for  taxable 
years  beginning  after  December  31, 1986. 
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OMB  Control  Numbers  Under  tbe 
Paperwork  Reduction  Act 

PART  602-(AMENDEO] 

Par.  7.  The  authority  for  Part  602 
continues  to  read  as  foUows: 

Amfaority:  28  U.S.C  7805. 

(002.101^  [Amended] 

Par.  8.  Section  602.101(c)  is  amended 
by  inserting  in  the  appropriate  place  in 
the  table  "5  1.444-3T .  .  .  1545-1036." 

There  is  need  for  inunediate  guidance 
with  respect  to  the  provisions  contained 
in  this  Treasury  decision.  For  this 
reason,  it  is  found  impractical  to  issue 
this  Treasury  decision  with  notice  and 
public  procedure  under  subsection  (b)  of 
section  553  of  Title  5  of  the  United 
States  Code  or  subject  to  the  effective 
date  limitation  of  subsection  (d)  of  that 
section. 

Lawrence  B.  Gibbs, 
Commissioner  of  Internal  Revenue. 
O.  DaoiJdaoii  Oupotofi. 
Assistant  Secretary  of  the  Treaatuy. 
May  12. 196a 

PH  Doc  88-11884  Piled  5-24-88;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

i 
26  CFR  Parts  1  and  602     I 

i" 

[LR-53-88] 

income  Taxes;  Election  of  Taxable 
Year  Other  Than  Required  Year  By 
Partnerships,  S  Corporations  and 
Persona!  Service  Corporations 

agency:  Internal  Revenue  Service, 
Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  In  the  rules  and  regulations 
portion  of  this  issue  of  the  Federal 
Register,  the  Internal  Revenue  Service  is 
issuing  temporary  regulations  relating  to 
the  election  of  a  taxable  year  other  than 
the  required  year  by  a  partnership,  S 
corporation  or  personal  service 
corporation.  Changes  to  the  applicable 
law  were  made  by  the  Revenue  Act  of 
1987.  In  addition,  the  regulations  include 
conforming  and  clarifying  rules 
regarding  the  determination  of  the 
taxable  year  of  a  partnership  under 
section  706.  The  text  of  those  temporary 
regulations  also  serves  as  the  comment 
document  for  this  notice  of  proposed 
rulemaking. 

DATES:  The  amendments  to  the 
regulations  are  proposed  to  be  effective 
generally  for  taxable  years  beginning 
after  December  31, 1986.  Written 
comments  and  requests  for  a  public 
hearing  must  be  delivered  or  mailed  by 
July  26, 1988. 

ADDRESS:  Send  comments  and  requests 
for  a  public  hearing  to:  Commissioner  of 
Internal  Revenue,  Attention:  CC:LR:T 
(LR-53-88).  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 

Arthur  E.  Davis  ni  of  the  Legislation  and 
Regulations  Division,  Office  of  Chief 
Counsel,  Internal  Revenue  Service,  1111 
Constitution  Avenue  NW.,  Washington, 
DC  20224.  Attention:  CC:LR:T.  (202)  566- 
3918  (not  a  toll-free  call). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  temporary  regulations 
(designated  by  a  "T'  following  the 
section  citations)  in  the  Rules  and 
Regulations  portion  of  this  issue  of  the 
Federal  Register  amend  the  Income  Tax 


Regulations  (26  CFR  Part  1)  to  provide 
temporary  rules  relating  to  the  election 
by  a  partnership.  S  corporation,  or 
personal  service  corporation  to  use  a 
taxable  year  other  than  the  year 
required  (the  "required  year")  under  the 
applicable  provision  of  the  Internal 
Revenue  Code  of  1988  (the  "Code").  The 
temporary  regulations  reflect  the 
amendment  of  the  Code  by  section  10206 
of  the  Revenue  Act  of  1987  (Pub.  L  100- 
203. 101  Stat.  1330).  which  added 
sections  444,  7519  and  280H.  Section  444 
provides  for  the  election  (a  "section  444 
election")  to  use  a  taxable  year  other 
than  the  required  year.  A  partnership  or 
S  corporation  that  makes  or  continues  a 
section  444  election  must  make  the 
payment  required  by  section  7519.  A 
personal  service  corporation  that  makes 
or  continues  a  section  444  election  is 
subject  to  the  deduction  limitations 
imposed  by  section  280H.  This 
document  proposes  to  adopt  the 
temporary  regulations  as  final 
regulations.  Accordingly,  the  text  of  the 
temporary  regulations  serves  as  the 
comment  document  for  this  notice  of 
proposed  rulemaking.  In  addition,  the 
preamble  to  the  temporary  regulations 
explains  the  proposed  and  temporary 
rules. 

For  the  text  of  the  temporary 
regulations,  see  FR  Doc.  (T.D.  8205) 
published  in  the  Rules  and  Regulations 
portion  of  this  issue  of  the  Federal 
Register. 

Special  Analyses 

The  Commissioner  of  Internal 
Revenue  has  determined  that  this 
proposed  rule  is  not  a  major  rule  as 
defined  in  Executive  Order  12291  and 
that  a  regulatory  impact  analysis 
therefore  is  not  required.  Although  this 
document  is  a  notice  of  proposed 
rulemaking  that  solicits  public 
comments,  the  Internal  Revenue  Service 
has  concluded  that  the  proposed 
regulations  are  interpretative  and  that 
the  notice  and  public  procedure 
requirements  of  5  U.S.C.  553  do  not 
apply.  Accordingly,  these  proposed 
regulations  are  not  subject  to  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6). 

llie  reporting  requirements  contained 
in  this  notice  of  proposed  rulemaking 
have  been  submitted  in  accordance  with 
the  requirements  of  the  Paperwork 


Reduction  Act  of  1980  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review.  OMB  has  approved  these 
requirements  (control  number  1545- 
1036). 

Comments  and  Requests  for  a  Publk 
Hearing 

Before  these  proposed  regulations  are 
adopted,  consideration  will  be  given  to 
any  written  comments  that  are 
submitted  (preferably  eight  copies)  to 
the  Commissioner  of  Internal  Revenue. 
All  comments  will  be  available  for 
public  inspection  and  copying.  A  public 
hearing  will  be  held  upon  written 
request  to  the  Commissioner  by  any 
person  who  submitted  written 
comments.  If  a  public  hearing  is  held, 
notice  of  the  time  and  place  will  be 
published  in  the  Federal  Register. 

Drafting  Information 

The  principal  author  of  these 
proposed  regulations  is  Arthur  E.  Davis 
III  of  the  Legislation  and  Regulations 
Division  of  the  OfHce  of  Chief  Counsel, 
Internal  Revenue  Service.  However, 
personnel  from  other  offices  of  the 
Internal  Revenue  Service  and  Treasury 
Department  participated  in  developing 
the  regulations  on  matters  of  both 
substance  and  style. 

List  of  Subjects 

26  CFR  1.441-1—1.483-2 

Income  taxes,  Accounting,  Deferred 
compensation  plans. 

26  CFR  1.7519-OT—1.7519-3T 

Income  taxes.  Administrative  and 
procedure.  Miscellaneous.  Required 
payments. 

26  CFR  1.701-1—1.771-1 

Income  taxes,  Partnerships. 

26  CFR  1.61-1— 1.281-^ 

Income  taxes.  Taxable  income. 
Deductions.  Exemptions. 

26  CFR  Part  602 

Reporting  and  recordkeeping 
requirements. 
Lawrence  B.  Gibbs. 
Commissioner  of  Internal  Revenue. 
[FR  Doc.  88-11883  Filed  5-24-88;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Redamalion 
and  Enforcement 

30  CFR  Part  870 

Surface  Coal  Mining  Reclamation 
Operatlona;  Initial  and  Permanent 
Regulatory  Programs;  Excess  Moisture 
Content  Allowance;  Reclamation  Fees 

March  IS.  198a 

AOCNCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
ACTMN:  Final  rule. 

summary:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSMRE) 
of  the  United  States  Department  of  the 
Interior  (DOI]  is  amending  its 
regulations  governing  how  the  weight  of 
each  ton  of  coal  produced  is  determined 
for  reclamation  fee  purposes.  This 
action  is  being  taken  to  permit  a 
deduction  for  excess  moisture  that  is  the 
calculated  difference  between  the 
estimated  inherent  moisture  in  the  coal 
at  the  time  of  production  and  the 
amount  of  total  moisture  estimated  to  be 
contained  in  the  coal  at  the  point  of  fee 
assessment. 

EFFECTIVE  DATE:  July  1.  1988. 

FOn  FURTHER  INFORMATION  CONTACT: 

Jane  E.  Robinson,  Office  of  Surface 
Mining  Reclamation  and  Enforcement 
U.S.  Department  of  the  Interior,  1951 
Constitution  Avenue  NW.,  Washington, 
DC  20240;  Telephone  202-343-2826 
(Commercial  or  PIS). 

SUPPtEMENTARY  INFORMATION:  j 

n.    Discussion  of  Public  Conunenta  and 

Description  of  the  Final  Rule 
UL    Procedural  Matters 

L  Background 

Title  rv  of  the  Surface  Mining  Control 
and  Reclamation  Act  of  1977,  30  U.S.C. 
1231-1243  (the  Act),  provides  for  the 
collection  of  a  fee  from  coal  mining 
operators  subject  to  the  Act  on  each  ton 
of  "coal  produced."  The  funds  are  to  be 
used  for  the  reclamation  of  lands  mined 
and  abandoned  or  left  in  an  inadequate 
reclamation  status  before  the  enactment 
date  of  the  Act  August  3. 1977.  Neither 
the  Act  nor  the  legislative  history 
explicitly  defines  the  term  "coal 
produced"  or  indicates  the 
Congressional  intent  as  to  how  the  term 
should  be  implemented.  See  Dnimmond 
Coal  Company  v.  Model,  796  F.2d  503 
(D.C  Cir.  1988).  cert  denied.  107  S.  Ct 
1593  (1987)  (hereafter  i?nu7U770/; J).  As 
Congress  did  not  determine  the  point  in 
time  at  which  the  reclamation  fee  should 
be  assessed  or  what  the  weight  of  the 
coal  should  include,  the  Secretary  of  the 


Interior  (Secretary)  has  wide  discretion 
to  consider  a  number  of  alternatives  for 
determining  fee  hability. 

OSMRE  nrst  promulgated  regulations 
governing  reclamation  fee  collections  on 
December  13, 1977,  at  30  CFR  Part  837 
(42  FR  62713).  Those  regulations 
provided  that  the  fee  be  paid  on  each 
ton  of  coal  produced  for  sale,  transfer, 
or  use  and  that  the  fee  be  determined  at 
the  time  of  initial  bona  fide  sale,  transfer 
of  ownership,  or  use  by  the  operator. 
The  1977  regulations  were  later 
renumbered  as  Part  870  without  any 
editorial  changes  (43  FR  49940).  On  June 
30, 1982,  OSMRE  promulgated  regulatory 
language  "to  clarify  the  point  in  time  of 
fee  determination,  as  well  as  the  value 
and  weight  parameters  for  calculating 
reclamation  fees"  (47  FR  28577).  The 
1982  regulation  identifies  "the  first 
transaction  or  use  of  the  coal  by  the 
operator  immediately  after  it  is  severed, 
or  removed  fixtm  a  reclaimed  coal  refuse 
deposit"  as  the  point  in  time  of  fee 
assessment  (30  CFR  870.12(b)(1)). 

The  weight  of  the  coal  taxed  included 
"impurities,  including  water,  that  have 
not  been  removed  prior  to  the  initial 
bona  fide  sale,  transfer  of  ownership  or 
use  by  the  operator"  (30  CFR 
870.12(b)(3)(i)  (1982)).  Therefore, 
pursuant  to  that  rule,  the  fee  was 
collected  on  the  gross  weight  of  all 
materials,  including  moisture,  extracted 
with  the  coal  by  the  process  of  mining, 
other  than  materials  removed  prior  to 
the  first  disposition  of  the  coal.  In 
addition,  any  moistiire  added  to  the  coal 
after  severance,  and  not  removed  prior 
to  the  first  disposition,  was  also 
included  in  the  weight 

The  U.S.  Court  of  Appeals  for  the 
District  of  Columbia  Circuit  held  in 
Dnimmond  that  the  Secretary  did  not 
act  in  an  arbitrary  or  capricious  manner 
in  promulgating  the  prior  rule,  and  that 
the  rule  was  not  inconsistent  with  the 
Act  or  its  legislative  history.  The 
Supreme  Court  declined,  without 
explanation,  to  review  this  decision. 

The  proposed  rule  in  this  rulemaking 
was  published  on  May  18, 1987  (52  FR 
18680).  As  explained  in  the  preamble  to 
the  proposal,  an  inconsistency  in  the 
taxation  of  coal  weight  under  various 
Federal  statutes  now  exists.  Although 
operators  are  required  to  include  the 
coal's  excess  moisture  weight  in  their 
abandoned  mine  land  (AML)  fee 
liability,  under  a  1986  Internal  Revenue 
Service  (IRS)  Revenue  Ruling  (86-96). 
operators  can  reduce  their  Bladi  Lung 
tax  liability  by  taking  a  deduction  based 
upon  the  wei^t  of  the  coal's  excess 
moisture  content  As  this  situation  is 
different  bora  the  one  that  existed  at  the 
time  OSMRE's  rule  was  adopted  in  1977 
and  clarified  in  1982.  OSMRE  decided  to 


reconsider  the  issue  of  including  the 
weight  of  excess  moisture  in  its 
assessment  of  the  AML  fees. 

On  July  21. 1987,  the  comment  period 
was  reopened  and  extended  until 
August  7, 1987  (52  FR  27419).  OSMRE 
conducted  one  public  hearing  on  July  31, 
1087,  in  Birmingham.  Alabama.  In 
response  to  this  proposal.  OSMRE 
received  numerous  comments  from  State 
and  national  coal  associations,  coal 
mining  operators,  pubhc  utilities,  coal 
certification  laboratories,  and  an 
environmental  organization. 

n.  Discussion  of  Public  Comments  and 
Description  of  the  Fmal  Rule 

Section  870.5— Definitions. 

OSMRE  proposed  to  add  a  definition 
tat  excess  moisture  to  identify  the  basis 
on  which  an  operator  could  estimate  a 
reduction  in  coal  weight  for  reclamation 
fee  calculation  purposes.  The  proposed 
rule  would  have  defined  "excess 
moisture"  as  noninherent  water  which 
aocimiulates  in  coal  after  extraction. 
Iidierent  water  would  have  been  defined 
in  the  proposed  rule  as  natural  bed 
moisture  contained  in  the  coal. 

The  final  rule  defines  the  term  "excess 
moisture"  as  being  the  difference 
between  "total  moistiire"  and  "inherent 
moisture."  "Inherent  moisture"  is 
defined  as  moisture  that  exists  as  an 
integral  part  of  the  coal  seam  in  its 
natural  state,  including  water  in  pores 
but  not  that  present  in  macroscopically 
visible  fractures.  'Total  moisture"  is 
defined  as  the  moisture  that  is  the  loss 
in  weight  in  an  air  atmosphere  tmder 
rigidly  controlled  conditions  of 
temperative.  time  and  air  flow. 

Several  commenters  asserted  that  the 
proposed  definition  of  excess  moisture 
was  misleading,  since  it  allowed  for 
moisture  in  coal  which  could  be 
interpreted  to  include  moisture  trapped 
within  the  fracture  planes  and  surface 
pores  fi'om  outside  the  natural 
coalification  process  (e.g.  rain,  coal- 
processing  moisture,  ground  water, 
drilling  fluids,  etc.)  that  should  not  be 
considered  inherent  to  the  coal.  One 
commenter  objected  to  the  use  of  the 
term  "inherent  water"  and  other 
undefilned  terms,  such  as  "noninherent 
water,"  in  the  definition,  as  these  terms 
are  not  well  defined  or  understood  in 
tiie  industry.  This  commenter  added  that 
these  terms  are  complementary  only  in 
an  operational  sense  when  it  is 
understood  that  extraction  includes 
distiirbance  of  the  bed  (e.g.  blasting) 
that  may  allow  additional  water  to 
penetrate  the  bed  from  aquifers,  and 
that  water  released  from  the  aquifer 


wovM  not  be  tBoerBin  water  even 
thon^  it  penetrated  the  Ited. 

Anotnei  WHiimenter  criticized  the  use 
of  the  words  "after  extractton,"  statiqg 
that  the  tnie  geofagical  definition  of 
excess  moisture  oust  not  be  limited  to 
moisture  accunmlaled  after  coal  is 
extracted  and  that  excess  or  "free" 
water  can  be  fennd  along  die  cracks  in 
.  diein-placecoalbed,aswenasandie 
rhtmks  of  extracted  coal,  and  can  come 
from  water  flowing  thitiugh  rock  strata, 
froai  die  snrface  or  ground  water 
systems,  into  and  onto  the  in-place  coal. 
Another  commenter  recommended  tfiat 
OGeffiE  see  an  independent  definition 
of  "inherent  moisture"  to  identify  it  as 
the  water  present  at  the  time  of  the  coal 
fonnatioB,  which  is  intrinsically  part  of 
die  ooal  strocture,  to  prechide  any 
sufCaoe  waters  from  being  interpreted  as 
inherent  in  the  co«d. 

A  aia}oritj  of  die  commenters  agreed 
that  excess  moisture,  also  known  as 
"sufface  moistare"  and  "^ee  moisture," 
is  die  ^ferenoe  between  total  moisture 
and  inherent  moisture  as  those  terms 
are  defined  by  the  American  Society  far 
Testing  and  Materials  (ASTM).  Twrai^- 
two  commenters  recommended  diat 
OSMRE  adopt  ASTM  definitions  for 
inherent  moisture  and  total  moisture,  as 
defined  is  ASTM  "Standard  Definition 
of  Teims  Relatmg  to  Coal  and  Coke,"  D 
121-85,  since  tiiese  terms  are  weQ 
recognized  and  accepted  tiirou^out  die 
ooal  txnumunify.  Several  commenters 
noted  that  ASTM  standard  definitions 
and  test  methods  are  used  by 
laboratories  owned  and  operated  by 
commerdlal  cod  operations  as  weB  as 
by  independent  laboratories  which 
conduct  tests  and  analyses  for  coal 
companies  and  consumers  of  ooal.  One 
commenter  dted  die  indnstiy-wide 
recognitioa  (rf  the  ASTM  for  its 
procedural  wonc  and  the  large  amount 
of  time  it  has  devoted  to  devdopment  of 
precise  defiidtions  of  inherent  and  total 
moistare. 

OSMRE  has  analyzed  these  comments 
and  agrees  diat  the  proposed  definition 
of  excess  moisture  was  deficient  and 
cond  have  caused  confusion  among 
mesibers  of  the  coal  industry.  In 
response  to  die  comments,  OSMRE  is 
adopting  die  recommendation  of  many 
commenters  by  denning  the  term 
"excess  moisture"  as  being  die 
difference  between  "total  moisture"  and 
"inherent  moisture."  Therefore,  OSMRE 
has  found  it  necessary  to  define  the 
terms  Inherent  moisture"  and  "total 
moistuie  as  weu.  Tiie  definitions 
OSM(E  has  selected  are  die  ASTM 
defiaitkius  whidi  were  recommended  by 
aliiieat  aH  of  the  commenters 
commenting  en  the  issue.  "Inherent 
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moisture"  Is  defined  as  nudsture  tfmt 
exists  as  an  integral  part  of  the  coal 
seam  in  its  natural  stale,  inrliiiting  water 
in  pores  but  not  that  present  in 
macroscopically  visible  fractures.  'Total 
moisture"  is  defined  as  the  moisture  tiiat 
is  die  loss  in  weight  in  an  air 
atmosphere  under  fiddly  controlled 
conditions  of  temperature,  time  and  air 
flow. 

Section  870.12— Reclamatioa  Fee. 

Section  870.12  hi  30  C7R  is  die 
regalatoty  provision  requiring  operators 
to  pay  reclamation  fees.  Pan^rairih  (b)  of 
diat  secdoa  specifies  how  die  fee  is 
detemdaed.  Section  87<0.12n>)(3Hi) 
disallows  deductions  for  impurities  that 
are  not  removed  prior  to  tlie  time  of 
-  initial  bona  fide  sale,  transfer  of 
ownership  or  use  by  the  operator.  The 
rule  adopted  today  creates  an  exception 
in  i  870.12(b)(SKi)  and  allows  a  weight 
redaction  for  determining  AML  fee 
liability  for  excess  moisture  present  at 
the  time  of  initial  bona  fide  sale,  transfer 
of  ownership  or  ose  by  the  operator. 

The  proposed  rale  would  have 
amended  30  CFR  a7ai2(b)(3Xi)  by 
deleting  the  phrase  "indnding  water" 
and  adding  die  phrase  "induding  excess 
moisture  for  wUch  a  reduction  is  not 
taken  pursaant  to  paragraph  B  of  tins 
section"  and  wodd  have  redesignated 
die  section  as  30  CFR  670.12(b)(3HiKA). 
This  provision  provided  that  excess 
moisture  would  be  indaded  in  the 
weight  of  coal  for  deterauning  AML  fee 
liabUi^  unless  die  <^ierator  made  die 
reduction  pursaant  to  die  proposed  30 
CFR  670.12(bX3Mi)(B}.  Para^aph 
(b)(3)(iXB)  wodd  have  specified  die 
terms  of  the  allowable  reduction. 

The  find  rule  is  leoiganized  from  the 
proposd  for  editorid  convenience.  In 
the  find  rule.  OSMRE  has  decided  not 
to  redesignate  30  CFR  87ai2(bH3Ki). 
Instead  of  specifying  the  parameters  lot 
implementing  the  excess  moisture 
content  allowacce  in  30  CFR 
87ai2(b)(SHi)(B)  as  proposed,  OSMRE 
has  added  a  new  Section.  30  CFR  870.18, 
as  an  administrative  convenience.  Tlie 
provisions  of  {  87ai8  are  explained 
below. 

In  the  find  nile.  the  clause  "excluding 
excess  moisture  for  which  a  reduction 
has  been  taken  pursuant  to  section 
870.18"  is  substituted  for  the  proposed 
statement  "induding  excess  moisture  for 
which  a  reduction  is  not  taken  pursuant 
to  paragraph  (B)  of  diis  section." 

The  phrase  "excess  moistiire"  is 
included,  radier  than  the  tenn  "water," 
because  the  latter  codd  be  vt  t  ntivied 
within  the  context  of  the  rde  to  indude 
two  other  types  of  cod  moisture:  totd 
moisture  and  inhpi-jH'*  moisture.  The 
new  language  specifically  employs  die 


tens  "excess  moistun."  which  is 
defined  in  30  CFR  870L&,  to  avoid 
cenfoafoa  and  to  ensure  oonsislency  in 
the  ia^lemanlatiou  <Kf  the  excess 
moisture  content  allowance.  Thus,  aoder 
the  rule,  a  lednction  may  be  taken  onfy 
for  excess  moisture. 

One  coasmenter  suggested  tliat  tiM 
first  phrase  of  proposed  30  CFR 
•7ai2(bM9XQ(A)  be  dianged  to  darify 
the  intent  and  rdafionship  t)etweea 
proposed  sobparagraphs  (A)  and  (B)  by 
"exdading  excess  moisture  for  whid  a 
redaction  has  iaeen  tal»n  pursuant  to 
subparagraph  (B)  of  tiiis  section." 
09)ifRE  has  incorporated  this 
clarification  hi  SO  CFR  87ai2(bK3)(i). 
and  cites  new  30  CFR  87ai8.  which 
replaces  proposed  30  (SR 
87IU2(bK3Mi)(B). 

This  find  rde  does  not  odierwise 
alter  the  generd  rde  wdiidi  requires  aO 
imparities  not  removed  from  coal  to  be 
indaded  in  its  gross  wei^t  for  AML  fee 
assessment  purposes.  It  remains  die 
operator's  responsibilify  to  seek  a 
(»lcdated  weight  reduction  under  30 
CFR  870.18  if  an  excess  moisture  content 
aHowanoe  u  desired. 

Section  870.18— ExceBS  Moistun 
Content  Allowance. 

The  proposed  rde.  in 
S870.12(bM3)(i)(B),  required  an  operator 
seeking  the  allowance  to  establish  the 
percentage  of  excess  moisture  by 
standardized  laboratory  analyses  (but 
did  not  specify  which  standard  test  was 
to  be  employed),  to  retain  die  results  of 
this  testing  for  a  period  of  six  years  from 
the  date  of  the  andysis,  and  to  verify 
the  reduction  taken  by  annually 
updatiqg  the  documentation  of  the 
laboratory  analysis.  The  analysis  was  to 
be  performed  by  a  certified  testing 
laboratory  acceptable  to  OSMRE. 

The  find  rule  has  been  modified  in 
certain  respects  from  the  proposal 
Section  870.18  establishes  the  standards 
by  which  an  operator  may  take  a 
calculated  weight  reduction  allowance 
for  the  excess  moisture  in  ooaL  Specific 
requirements  for  such  a  reduction  are 
set  forth  in  {  870.16  (a)  dmM«h  (e), 
described  bdow.  As  set  forth  in  the 
proposal,  this  allowance  is  only  valid  for 
coal  produced  on  or  after  the  effective 
date  of  the  rule.  For  ease  in 
administering  the  rule  and  to  accord 
widi  5  U.S.C  553(d),  die  rule  will  be 
effective  at  the  be^nning  of  the  first 
calendar  quarter  after  30  days  from 
promulgation  of  this  rde. 

No  Retroactive  Applicability 

One  oommentier  stated  that  the  nils 
shodd  be  applied  retroactively  to  til 
cod  produced  and  shipped  after  January 
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1, 1985,  to  make  "excess  moisture" 
deductions  for  AML  fees  consistent  with 
Black  Lung  tax  deductions  taken 
pursuant  to  the  decision  in  A.J.  Taft  Coal 
Co.  V.  United  States.  605  F.Supp.  306  (N. 
D.  Ala.  1964),  affd  without  opinion,  760 
F.2d  279  (11th  Or.  1965).  If  the  rule  were 
applied  retroactively,  several 
commenters  stated  that  operators  who 
have  properly  calculated  the  excess 
moisture  portitm  of  these  fees  and  paid 
them  under  protest  would  be  rewarded. 
One  commenter  asserted  that  operators 
in  Alabama  who  have  not  paid  AML 
fees,  or  who  have  deducted  an  excess 
moisture  allowance  from  their  past  AML 
fees,  should  be  given  a  credit  against 
future  fees,  and  not  have  to  repay  fees 
assessed  after  January  1, 1965.  This 
commenter  stressed  that  these  operators 
paid  AML  fees  on  their  understanding  of 
the  law,  and  that  small  coal  operators  in 
Alabama  who  have  taken  an  excess 
moisture  allowance  over  the  years  may 
be  denied  future  permits  by  OSMRE's 
permit  blocking  system  due  to  any 
deficiencies  in  payment  Another 
commenter  encouraged  OSMRE  to  apply 
the  rule  retrospectiveiy,  arguing  that 
certain  Federal  court  decisions  validate 
an  excess  moisture  deduction  for  AML 
fee  determination  without  the  restriction 
of  prospective  application. 

OSKOUS  does  not  agree  that  the  rule 
should  be  applied  retroactively  to  1965. 
On  June  aa  1982.  OSMRE  amended  its 
regulations  to  clarify  the  point  in  time  at 
which  fees  are  to  be  assessed,  as  well  as 
the  wei^t  parameters  on  which  fee 
payments  are  to  be  made.  The  1982  rules 
are  valid  and  e:q>licitly  require  fee 
payment  based  on  the  weight  of  the  coal 
at  the  time  of  initial  sale,  transfer  of 
ownership,  or  use.  Any  operator  who 
took  an  unauthorized  deduction  for 
excess  moisture  prior  to  the  date  this 
rule  becomes  effective  has  failed  to 
comply  with  the  law  and  will  not  be 
excused.  No  compelling  circumstances 
to  the  contrary  have  been  provided. 

Section  8mi8(a)  \ 

Section  870.18(a)  requires  an  operator 
to  demonstrate  through  competent 
evidence  that  there  is  a  reasonable  basis 
for  determining  the  existence  and 
amount  of  excess  moisture.  OSMRE 
believes  that  the  final  rule  clarifies  the 
standard  that  was  implicit  in  the 
proposal  It  is  incumboit  upon  the 
operator  to  be  able  to  provide  O^fRE 
with  sufficient  documentation  to  fulfill 
the  pxupose  of  this  subsection.  For  i 
instance,  such  dociunentation  could! 
include  a  detailed  written  narrative 
description  of  methods  of  sampling  and 
analjrtical  procediu^s  used  at  each  mine 
with  an  explanation  of  any  deviations 
made  from  standard  acceptable 


sampling  and  analytical  procedure. 
Also,  the  source  or  sources  of  excess 
moisture  should  be  identifiable.  It  is 
incumbent  upon  the  operator  to  update 
such  documentation  as  necessary  to 
establish  the  continuing  validity  of  the 
excess  moisture  allowance.  This  may 
involve  repeated  tests  for  inherent 
moisture,  and  wiU  likely  involve  total 
moisture  measurements  for  most 
shipments. 

In  adopting  {  870.18(a),  OSMRE  has 
considered  a  suggestion  from  the  IRS  as 
to  the  test  to  use  until  adequate  and 
fully  reliable  testing  procedures  become 
available.  IRS  recommended  that  "[i]n 
the  interim,  we  would  suggest  a  facts 
and  circumstances  test  allowing  die 
reduction  for  excess  moisture  where  the 
taxpayer  can  demonstrate  through 
competent  evidence  that  there  is  a 
reasonable  basis  for  determining  the 
existence  and  amount  of  excess 
moisture."  IRS  November  18, 1987  letter, 
p.Z 

Many  commenters  objected  to 
OSMRE's  proposal  that  standardized 
laboratory  test  results  be  updated 
annually  in  order  to  establish  the 
percentage  of  excess  moisture.  Several 
commenters  stated  that  a  "total 
moisture"  test  of  the  coal  is  performed 
on  every  shipment,  and  that  total 
moisture  can  vary  from  shipment  to 
shipment  due  to  processes  employed  at 
the  mine.  These  commenters  added  that 
inherent  moisture  is  a  property  of  coal 
which  does  not  have  large  variances, 
and  therefore  the  inherent  moisture  need 
not  be  tested  as  &«quenUy.  One 
commenter  stated  the  total  moisture 
determination  should  be  a  test  of 
relative  high  frequency.  Another 
commenter  stated  that  a  particular  coal 
bed  over  an  area  of  many  square  miles 
should  not  have  an  appreciable  variance 
in  inherent  moisture.  Another 
commenter  remarked  that  annual 
updates  are  unnecessary  and 
burdensome  for  smaller  companies  that 
mine  in  a  specific  area  longer  than  one 
year  and  suggested  that  updates  be 
made  only  when  there  is  a  geological 
change  in  the  strata  fit>m  which  the  coal 
is  extracted. 

One  commenter  remarked  that  testing 
should  be  performed  on  an  as-needed 
basis,  rather  than  annually,  explaining 
that  the  surface  moisture  component  of 
total  moisture  is  variable,  whereas 
inherent  moistive  tends  to  remain 
constant  Another  commenter  stated 
that  due  to  the  significant  variability  of 
coal  annual  laboratory  testing  is  grossly 
insufficient  One  commenter  said  that  it 
is  reasonable  to  require  any  mine 
claiming  this  allowance  to  determine 
equilibrium  (inherent)  moisture  on  a 


periodic  basis,  either  monthly  or  yihea  . 
new  seam  or  pit  is  opened.  Ilie 
commenter  stated  thiat  many  mines  do 
this  routinely,  and  that  routLie 
representative  samples  used  to 
determine  other  coal  characteristics  may 
be  used  fm  this  purpose. 

OSMRE  has  considered  the  diverse 
opinions  stressed  by  these 
commenters.  various  options  for 
establishing  testing  frequency,  and  the 
ongoing  work  of  the  ASTM  Committee 
on  Coal  and  Coke,  which  is  currenUy 
considering  which  tests  have  the 
greatest  reUability.  Many  of  the 
comments  have  merit  OSMRE  will  not 
specify  an  annual  update  of  the 
laboratory  analysis  as  proposed 
because  the  variability  of  conditions 
make  it  infeasible  for  the  agency  at  this 
time  to  prescribe  a  specific  frequency 
for  testing  inherent  or  total  moisture. 

Under  the  final  rule,  the  operator  must 
be  able  to  provide  OSMRE  with 
sufficient  documentation  to  sustain  the 
weight  reduction.  Although  the  final  rule 
does  not  specify  a  unif(»m  fi«quency  for 
performing  tests,  the  operator  must 
update  sudi  documentation  as 
necessary  to  establish  the  continuing 
vaUdity  of  the  excess  moisture 
allowance.  For  example,  to  account  for 
the  concern  that  one  test  may  provide 
different  results  an  operator  may  need 
to  test  for  the  inherent  moisture  of  a  coal 
seam  frequendy  during  the  initial  period 
of  operation  so  as  to  establish  sufficient 
baseline  data  to  develop  an  accurate 
estimate  of  the  seam's  inherent  moisture 
content  Also,  because  of  the  variabilify 
of  each  shipment,  an  operator  may  have 
to  test  total  moisture  at  the  time  of  each 
initial  bona  fide  sale,  transfer  of 
ownership,  or  use  of  the  coal  by  the 
operator.  The  operator  may  choose  the 
time  frame  from  which  to  sample  and 
test  the  excess  moisture  of  its  coal  under 
the  final  rule.  However,  it  remains  the 
responsibilify  of  the  operator  to  prove 
through  competent  evidence  that  it  has 
chosen  reasonable  time  frames  in  which 
^to  measure  the  existence  and  amount  of 
excess  moisture. 

The  proposed  rule  did  not  specify  the 
point  or  points  in  time  when  sampling 
and  testing  must  be  performed.  Several 
commenters  stated  Uiat  the  sample 
should  be  taken  at  the  point  of  initial 
bona  fide  sale,  transfer  of  ownership,  or 
use  by  the  operator,  to  facilitate 
sampling.  These  commenters  asserted 
that  a  sample  taken  at  this  point  would 
represent  die  coal  in  its  "as  shipped"  or 
"salable  product"  state.  One  commenter 
stated  that  sampling  and  testing  should 
take  place  whan  the  coal  is  first  weighed 
for  invoicing  control  purposes,  prior  to 
sale  and  shipment  That  commenter 


recommended  that  this  requirement 
should  be  in  the  rule  and  not  merely 
discussed  in  the  preamble.  The  same 
commenter  remarked  that  this  "first 
weighed"  approach  and  the  alternative 
"&«8h  tipple"  sampling  technique  will 
result  in  the  use  of  a  proper  inherent 
moisture  analysis  to  reflect  the  sale  and 
shipment  of  coal,  rather  than  the  coal  in 
place.  This  commenter  advised  that  this 
approach  would  resolve  a  potential 
problem  for  operators  who  wash  some 
or  all  of  their  coal  and  account  for  a 
change  in  inherent  moisture  that  results 
from  the  loss  of  ash  during  the  washing 
process.  Another  commenter  stated  it 
the  ASTM  D 1412-85  method  is  used  to 
sample  inherent  moisture  on  the  end-use 
sample,  the  results  would  be 
representative  of  the  coal  at  the  point  of 
bona  fide  sale  and  of  the  coal  shipped. 

Under  S  870.12(b).  reclamation  fees 
are  determined  by  the  weight  and  value 
at  the  time  of  initial  bona  fide  sale, 
transfer  of  ownership  or  use  by  the 
operator.  This  rule  is  not  intended 
generally  to  change  the  practices  which 
OSMRE  has  accepted  as  valid  with 
regard  to  when  the  operator  weighs  the 
coal.  What  this  rule  does  is  allow  the 
operator  to  take  a  weight  reduction  for 
excess  moisture  that  the  coal  contains 
when  the  weight  of  the  coal  is 
determined.  Typically,  this  will  involve 
determination  of  both  the  inherent 
moisture  and  the  total  moisture. 

The  final  rule  allows  the  operator  to 
determine  when  sampling  and  testing  is 
needed,  so  long  as  the  operator  can 
establish  by  competent  evidence  the 
existence  and  amount  of  the  excess 
moisture  allowance.  OSMRE  expects  to 
issue  guidance  to  inform  operators  of 
the  practices  which  would  be 
acceptable.  This  guidance  will  evolve  as 
the  agency  gains  experience  on  this 
issue  and  as  reliable  testing  standards 
are  developed. 

One  commenter  stated  the  cost  to 
OSMRE  would  be  substantial  because  of 
the  complexity  of  enforcing  the 
proposed  rule.  This  commenter  stated 
that  certain  minimum  analyses  will  now 
have  to  be  conducted  at  the  point  of 
severance,  as  well  as  thi^point  of  fee 
assessment.  The  commenter  added  that 
the  rule  would  increase  enforcement 
problems  in  assuring  proper  testing  and 
reporting  of  assessments,  since  the 
agency  cannot  merely  audit  transfer 
operation  records  (e.g.,  tipples)  or  sales 
records,  but  would  have  to  investigate 
the  testing  of  the  coal  both  at  point  of 
severance  and  end  use. 

OSMRE  disagrees  with  the  comment 
that  OSMRE's  cost  of  enforcing  the  rule 
will  be  substantial.  OSMRE  intends  to 
modify  its  quarterly  Coal  Production 
and  Reclamation  Fee  Report  (Form 


OSM-1)  so  that  each  operator  who  takes 
an  excess  moisture  weight  reduction 
will  have  to  report  the  amount  of  the 
reduction,  as  well  as  the  inherent  and 
total  moisture  percentages  upon  which 
the  reduction  is  based.  In  this  manner, 
OSMRE  will  be  able  to  keep  track  of 
operators  taking  an  excess  moisture 
weight  reduction.  OSMRE  can  use  its 
audit  resources  to  monitor 
documentation  retained  by  operators 
claiming  the  allowance,  llie  audit 
efforts  should  be  able  to  focus  on 
whether  the  reduction  was  taken 
correcUy  rather  than  whether  the 
operator  took  any  allowance  for 
moisture.  In  each  instance,  the  operator 
will  have  to  show  that  the  weight 
reduction  was  proper  and  provide  the 
requisite  documentation. 

Section  870.18(b) 

Section  870.18(b)  requires  inherent 
and  total  moisture  to  be  tested  using 
standard  laboratory  analyses.  OSN^IE 
has  not  adopted  in  this  rule  any 
requirement  as  to  who  must  perform  the 
analysis  or  where  it  has  to  be 
performed. 

The  requirement  for  standardized 
laboratory  analysis  appeared  in 
proposed  S  870.12(b)(3)(i)(B),  togeUier 
with  a  requirement  that  the  analysis  be 
performed  by  a  certified  testing 
laboratory  acceptable  to  OSMRE. 

Standard  Tests 

In  the  proposed  rule,  OSMRE  solicited 
comments  on  the  adequacy  of 
procedures  for  testing  the  moisture 
content  of  coal  and  ways  to  ensure  the 
accuracy  of  excess  moisture 
measurements.  One  commenter  stated 
that  implementation  of  the  proposed  rule 
could  lead  to  inaccurate  measurements 
and  a  disproportionate  allocation  of  the 
burden  of  AML  fees  to  companies  using 
more  accurate  procedures.  The 
commenter  asserted  that  the  proposed 
rule  failed  to  require  an  acceptable 
measurement  method,  and  pointed  out 
that  the  accuracy  of  the  testing 
procedures  will  determine  the 
uniformity  of  the  results  obtained  from 
the  application  of  this  rule.  This 
commenter  asserted  that  OSMRE's 
recognition  of  the  ASTM  methods  in  the 
final  rule  should  help  avoid  disputes 
regarding  proper  measurement  of 
moisture.  Many  commenters  generally 
agreed  that  ASTM  standard  test 
methods,  which  specify  procedures  of 
the  method,  as  well  as  its  accuracy,  are 
well  established  in  the  industry  and 
should  be  adopted  in  the  final  rule. 

One  commenter  questioned  the 
reference  in  the  proposal's  preamble  to 
ASTM  Standard  Test  Method  for  Total 
Moisture  in  Coal,  D  3302-74,  explaining 


that  the  proposed  rule  failed  to 
recognize  a  second  test  method,  to  test 
for  inherent  moisture,  must  also  bt 
performed  Another  commenter 
described  the  proposal  to  require  only 
one  test  to  calculate  excess  moisture  as 
clearly  insufficient  because  a  test  run 
once  provides  no  comparative  data  upon 
which  to  calculate  inherent  versus 
excess  moisture.  A  number  of 
commenters  argued  that  excess 
moisture,  also  known  as  surface 
moisture  and  free  moisture,  can  only  be 
established  after  two  tests  are 
performed,  a  test  for  inherent  or  bed 
moisture,  ASTM  Standard  Test  Method 
for  Equilibrium  Moisture  of  Coal  at  96  to 
97  Percent  Relative  Humidity  and  30 
degrees  Centigrade  (ASTM  D 1412-85). 
and  the  ASTM  Standard  Test  Method 
for  Total  Moisture  in  Coal  (ASTM  D 
3302-82).  These  commenters  opined  that 
the  existence  and  amount  of  excess 
moisture  would  be  the  difference 
between  die  ASTM  D  302-82  and  the 
ASTM  D 1412-85  test  resulU. 

Several  commenters  cautioned  that 
die  ASTM  D 1412-85  test  method  may 
yield  erratic  results  on  some 
subbituminous  and  lignite  coals.  One 
commenter  recommended  the  exclusion 
of  equilibrium  moisture  test  results  as 
estimates  of  inherent  moisture  in  low 
rank  coal.  The  same  commenter  also 
recommended  the  elimination  of  channel 
samples  for  determining  inherent 
moisture  unless  the  effect  of  out-of-seam 
dilution  is  taken  into  account  Another 
commenter  stated  that  the  operator  may 
be  able  to  differentiate  between  bed 
moisture  and  total  moisture  by 
performing  a  test  on  fresh  channel 
samples  for  the  former,  and  tippled  coal 
for  the  latter. 

OSMRE  recognizes  that  some  low 
rank  coals  have  equilibrium  moisture 
values  below  bed  moisture,  and  that  the 
ASTM  Committee  on  Coal  and  Coke, 
whose  membership  includes 
representatives  of  the  IRS,  is  currenUy 
working  to  develop  and/or  confirm 
precision  statements  for  ASTM  D  1412- 
85,  as  this  test  applies  to  all  ranks  of 
coal.  OSMRE  expects  that  deviations 
from  standard  laboratory  test 
methodologies  to  account  for  low  rank 
coals  would  be  noted  and  fully 
described  in  the  operator's  records. 
OSMRE  will  work  widi  die  ASTM 
Committee  on  Coal  and  Coke  in  its 
effort  to  further  refine  an  inherent 
moisture  test  methodology  for  all  coal 
ranks. 

In  its  November  18, 1987  letter 
commenting  on  the  rule,  the  IRS 
expressed  concern  that  even  use  of  the 
ASTM  D 1412-85  Equilibrium  Moisture 
Test  may  have  problems.  Specifically, 
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IRS  stated  that  although  nsing  such  f 
test  "nngfat  provide  a  reasonable      { 
measure  of  inherent  moisture  £or  co^ 
of  high  rank.  *  *  *  the  results  obtained 
under  this  test  may  differ  each  time  the 
test  is  run.  This  problem  is  particulariy 
evident  in  coals  of  low  rank  where  test 
results  are  especiaUy  erratic."  ERS 
recommended  that  "the  results  of  the 
ASTM  or  a  similar  study  should  be 
received  before  one  test  is  prescribed 
for  use  by  ail  taxpayers."  November  18, 
1987  letter  from  the  IRS,  p.2. 

Nevertheless,  the  amount  of  total  I 
moisture  and  inherent  moisture  must  be 
established  in  order  to  determine  the 
estimated  amount  of  excess  moisture 
present  in  a  particular  coal  seam.  The 
operator  must  be  able  to  show  through 
competent  evidence  that  inherent  and 
total  moisture  figures  used  in  calculating 
excess  moisture  weight  deductions  are 
valid  and  have  been  derived  properly.  In 
most  instances.  OSMRE  will  currently 
accept  the  standard  test  methods      i 
adopted  by  the  ASTM  to  determine  | 
inherent  moisture,  ASTM  D 1412-85.  and 
total  moisture,  ASTM  D  3302-82, 
because  of  the  lack  of  more  suitable 
alternatives.  Because  existing  standard 
test  sampling  and  analytical  methods 
may  not  always  be  reliable  for  testing 
inherent  moisture  of  some 
Bubbituminous  and  lignite  coal  other 
testing  methods  may  be  needed  for 
certain  low  rank  coals.  The  agency  also 
admowledges  that  other  standard 
laboratory  test  methods  could  possibly 
be  used  to  determine  the  existence  and 
extent  of  excess  moisture  present  in  the 
coal.  For  instance,  in  certain  situations 
the  test  for  proximate  analysis,  ASTM  D 
3172-73,  may  be  appropriately  used. 

Some  commenters  expressed  concern 
that  OSMRFs  discussion  regarding 
moisture  found  with  the  coal  as  removed 
from  the  seam  suggests  that  only  "pit  or 
channel"  sampling,  a  time-consuming 
and  expensive  sampling  technique, 
would  be  acceptable.  These  commenters 
stated  that  "fresh  tipple"  sampling  is 
equally  valid  for  inherent  moisture 
testing  and  should  be  available  as  an 
alternative  testing  technique.  OSMRE 
agrees  that  standard  acceptable 
sampling  and  analytical  procedures  may 
allow  the  operator  to  use  fresh  tipple 
sampling  to  establish  inherent  moisture. 

One  commenter  stated  that  although 
in  theory  the  inherent  moisture 
subtracted  from  the  total  moisture 
would  yield  the  fne  or  excess  moisture, 
it  is  inappropriate  to  compare  absolute 
weights  vibsn  the  calculation  to 
determine  the  adjusted  weight  is  based 
on  percentages.  This  commenter 
recommended  that  one  adjustment 
factor  be  applied  to  the  total  wei^t  of 


coal  and  that  the  fee  be  assessed  on  the 
adjusted  weight.  OSMRE  disagrees  with 
this  commenter's  proposal  To  ensure  a 
comparable  measurement  of  the 
estimated  amount  of  inherent  and  total 
moisture,  OSMRE  recommends  that 
weight  reductions  be  based  on  the 
weighted  average  of  each. 

For  instance,  if  the  inherent  moisture 
of  a  coal  seam  is  measured  monthly  and 
varies  from  month  to  month  and  the  coal 
produced  during  more  than  one  month  is 
commingled,  OSMRE  would  expect  that 
the  percentage  of  inherent  moisture  of 
the  commingled  coal  would  be  based  on 
a  weighting  factor  reflective  of  the 
differing  monthly  amounts  of  coal 
produced.  Similarly,  if  one  total 
moisture  percentage  is  applied  for  a 
shipment  of  coal,  it  should  reflect  a 
weighting  factor  for  diffierent  total 
moisture  percentages  of  component 
batches. 

OSMRE  recognizes  that  varying 
circumstances  could  require  different 
sampling  and  testing  frequencies  and 
averaging  techniques  to  establish 
reliable  results.  OSMRE  intends  to 
develop  technical  guidance  to  assist 
operators  and  to  assure  fair  and 
consistent  application  of  the  excess 
moisture  allowance. 

Certified  Laboratories  Not  Required 

One  commenter  asserted  tfiat 
OSMRE's  proposal  to  require  that 
moisture  analyses  be  prepared  by 
independent  certified  testing 
laboratories  acceptable  to  OSMRE  was 
unnecessarily  restrictive  because  many 
large  coal  producers  regularly  perform 
these  tests  in  their  own  laboratories. 
Several  commenters  noted  that  the 
ASTM  is  presently  examining  how  to 
implement  a  certification  process  for 
coal  laboratories.  These  commenters 
agreed  that  some  commercial  services 
"certify"  laboratories  outside  the  coal 
industry  which  are  not  widely  accepted 
or  used  by  the  industry.  These 
commenters  stated  that  it  would  be 
costly  and  burdensome  for  OSMRE  to 
certify  laboratories. 

One  commenter  urged  that  the 
operator  be  allowed  to  select  a  sampling 
and  testing  laboratory,  and  to  assume 
die  risk  that  OSMRE  will  disallow  any 
deduction  if  the  operator  is  unable  to 
establish  the  appropriateness  of  the 
methodologies,  equipment,  and  training 
of  its  own  laboratory  or  any  commercial 
laboratory  it  selects.  Another 
commenter  stated  that  the  rigid  ASTM 
standards  provide  acciu*ate  analysis  and 
that  a  compdiiy  should  be  allowed  to 
certify  its  own  analysis,  as  the  Act 
provides  criminal  penalties  for  false 
certification.  This  conunenter  added  that 
it  is  unclear  what  was  meant  by  the 


proposed  phrase  "acceptable  to  the 
Office,"  and  that  Revenue  Ruling  8fr-fl6 
aUows  a  deduction  based  upon 
"competent  evidence."  with  no 
restriction  similar  to  that  proposed  by 
OSMRE. 

OSMRE  agrees  with  the  concerns 
raised  by  commenters  about  only 
"certified"  laboratories  being  able  to 
perform  analyses  of  coaL  Baaed  on  the 
comments,  the  final  rule  allows  the 
operator  to  select  who  performs  the 
laboratory  analysis,  but  makes  the 
operator  responsible  for  demonstrating 
that  sampling  and  testing  were 
poformed  properiy. 

Section  870.18(c) 

Section  870.18(c)  requires  an  operator 
to  test  the  inherent  moisture  in  each 
seam  mined  when  coal  produced  from 
multiple  seams  is  blended  prior  to  the 
initial  sale,  transfer  or  use  by  the 
operator. 

Commenters  addressed  the  need  to 
test  coal  prior  to  blending  where  it  is 
.  produced  from  different  seams  and 
commingled  after  mining  and  prior  to 
sale.  One  commenter  suggested  that 
operators  engaging  in  such  practices 
should  calculafe  the  variation  in 
inherent  moisture,  if  any,  between 
seams  and  pits,  and,  should  this 
variation  exceed  10  percent,  the 
operator  should  also  be  required  to 
provide  separate  calculations  for  the 
approximate  tonnages  mined  from  each 
seam  or  pit  OSMRE  agrees  that  an 
operator  who  blends  coal  from  multiple 
seams  should  determine  the  inherent 
moisture  of  each  seam.  A  weighted 
average  of  the  inherent  moisture  test 
results  for  each^eam  should  be  used  to 
determine  the  excess  moisture 
allowance  where  any  variation  in 
inherent  moistiire  is  found. 

The  rule  does  not  contain  the  '10 
percent"  factor  suggested  by  the 
commenter,  or  expressly  impose 
separate  testing  requirements  for  each 
pit.  Whether  separate  inherent  moisture 
tests  are  required  for  separate  pits  in 
which  the  same  seam  is  mined  depends 
upon  the  proximity  of  the  pits  and  other 
factors  which  could  cause  the 
percentages  to  differ  from  one  another. 

Section  870.18(d) 

Section  870.18(d)  requires  an  operator 
to  retain  the  results  of  all  laboratory 
analyses  and  all  other  relevant 
documentation  (including  the  operator's 
books  and  records]  for  not  less  than  six 
years  after  the  date  of  each  analysis. 
This  provision  is  similar  to  the  proposed 
rule  which  required  that  analyses  be 
retained  for  six  years. 


The  operator  is  responsible  for 
adequate  quality  control  over  the 
sample  collection  and  preparation 
process,  verification  of  the  vaUdity  and 
frequency  of  all  sampling  and  testing, 
and  maintenance  of  the  documentation 
for  not  less  than  six  years.  Specification 
of  a  minimum  six-year  retention  period 
is  not  intended  to  limit  an  operator's 
responsibility  to  pay,  or  limit  the 
Secretary's  right  to  collect  improperly 
deducted  AML  fees  after  the  six-year 
period. 

Section  870.18(e)  \ 

Section  870.18(e)  cross-references  30 
CFR  870.15(c],  which  allows  OSMRE  to 
collect  interest  upon  delinquent  AML  fee 
payments.  It  makes  explicit  what  was 
implicit  in  the  proposal,  namely,  that 
OSMRE  can  disallow  an  incorrectly 
taken  weight  reduction  and  compute 
interest  from  its  point  of  delinquency. 

Discussion  of  General  Comments 

OSMRE  sought  comments  on  specific 
economic  hardships  caused  by  the  prior 
rule,  and  the  degree  to  which  the 
proposed  rule  would  alleviate  such 
impacts.  Also,  OSMRE  solicited 
comments  on  the  likely  impact  of  the 
proposed  mle  on  the  coal  industry,  as 
weU  as  information  on  changes  in  the 
industry  since  1982. 

Many  commenters  asserted  that 
bituminous  and  anthracite  coal 
operators  were  treated  differently  than 
lignite  coal  operatora  under  the  prior 
regulations,  because,  in  their  view,  for 
reclamation  fee  purposes  OSMRE 
excluded  water  from  the  computation  of 
tonnage  for  lignite  produced. 

There  has  been  no  preferential 
regulatory  treatment  of  lignite  operatora 
by  OSMRE,  as  alleged  by  these 
conunentera.  Section  701(30)  of  the  Act 
defines  lignite  coal  to  mean 
"consolidated  lignitic  coal  having  less 
than  8,300  British  thermal  units  per 
pound,  moist  and  mineral  matter  free." 
Lower-rank  coal  is  classified  "according 
to  gross  calorific  value  on  the  moist 
basis,"  as  stated  in  ASTM  Standard 
Classification  of  Coals  by  Rank,  D  388- 
84.  Under  the  definition  of  "lignite  coal" 
in  30  CFR  870.5  the  word  "moist"  refers 
to  coal  containing  its  natural  inherent  or 
bed  moisture,  but  not  including  water 
adhering  to  the  surface  of  the  coal. 
However,  once  coal  is  determined  to  be 
of  the  lignite  rank,  the  fee  is  assessed  on 
the  same  basis  (tonnage  or  value)  as  any 
other  coal,  although  at  a  lower  rate. 
Thus,  prior  to  the  promulgation  of  this 
rule,  lignite  producers  were  not  allowed 
a  moisture  deduction. 

Commenters  stated  that  foreign 
countries  impose  Utile,  if  any 
environmental  regulation  or  taxes  on 


coal  production.  They  argued  that  the 
Federal  Government  should  not 
unnecessarily  burden  the  U.S.  coal 
producer  with  tmfair  and  illogical  fees  or 
taxes.  Several  commenters  viewed  the 
proposed  rule  as  a  way  to  make  coal 
more  competitive  and  reduce  the  need 
for  foreign  oil  to  meet  the  energy  needs 
of  this  country.  One  commenter  thought 
that  the  sampling  and  testing  procedures 
would  alleviate  economic  hardships  on 
coal  suppliera  by  eliminating  numerous 
record  retention  requirements.  However, 
the  rule  requires  operators  to  retain  all 
documentation  concerning  any  claimed 
excess  moisture  allowance  for  at  least 
six  yean. 

One  commenter  noted  that  purchasera 
of  coal  pay  for  it  based  on  its  calorific 
value  (heat  content),  rather  than  its 
delivered  gross  weight  and  that  this 
pattern  automatically  compensates  for 
excess  moisture.  A  public  utility 
commented  that  AML  fees  paid  on  the 
gross  weight  of  the  coal  at  the  point  of 
first  disposition,  including  total 
moisture,  inflate  the  taxable  tonnage  by 
the  amount  of  additional  moisture 
accumulated  during  mining,  processing, 
and  delivery.  This  commenter,  stated 
that  it  paid  $0  million  per  year  in  AML 
fees,  noted  that  reclamation  fees  are 
ultimately  "passed  through"  to  the 
consumera,  through  open  market  or 
contract  price  adjustment,  and 
estimated  that  the  proposed  rule  could 
reduce  its  annual  costs  by  $350,000.  One 
commenter  characterized  the  market  for 
coal  as  weaker  and  more  competitive 
than  in  1982,  claiming  that  it  is  now 
more  difficult  for  coal  producere  to  pass 
on  reclamation  fees  to  consumers.  'The 
commenter  suggested  that  the  excess 
moistiure  allowance  would  provide  some 
relief  to  industry  because  it  would 
permit  operators  to  use  that  money  in 
their  businesses.  All  of  these  comments 
have  been  considered  in  formulating  the 
final  rule. 

User  Fee  Not  Adopted 

At  the  request  of  the  Office  of 
Management  and  Budget,  OSMRE  also 
requested  comments  on  whether  a  user 
fee  should  be  imposed  on  operators 
taking  the  allowance.  One  commenter 
remarked  that,  if  OSMRE's  "policing"  of 
proposed  laboratory  certification 
procedures  would  be  the  reason  for 
imposing  an  operator's  user  fee,  then 
abandonment  of  such  a  procedure 
would  obviate  any  need  for  the  fee. 
Another  commenter  stated  that,  since 
the  proposed  rule  would  place  the 
burden  of  documenting  the  allowance 
claimed  on  the  producer,  OSMRE's  costs 
to  administer  the  allowance  claim 
process  should  be  minimal.  Still  another 
commenter  asserted  that,  if  the  rule 


proposed  that  OSMRE  perform  the 
calculation,  there  might  be  some  logic  in 
requiring  the  payment  of  a  user  fee,  but 
that  this  is  not  the  case.  One  commenter 
asserted  that  there  is  no  statutory 
authority  to  require  payment  of  monies 
because  an  operator  has  taken  an 
allowance  authorized  by  regulation,  and 
argued  that  a  user  fee  would  penalize  a 
company  for  complying  with  the  law. 
This  commenter  claimed  that  most 
companies  would  forgo  the  allowance 
due  to  the  expense  of  determining  total 
and  inherent  moisture,  if  it  would  not 
save  them  a  substantial  amount  of 
money.  In  addition,  the  commenter 
stated  that  such  a  fee  would  again 
require  coal  producers  to  make  two 
calculations,  only  one  of  which  would 
exclude  surface  moisture.  Finally,  a 
commenter  suggested  that  OSMRE's 
consider  all  its  user  fees  together,  to 
ensure  consistency  and  rationality  in 
any  user  fee  schedule  it  adopts. 

OSMRE  agrees  that  its  justification  for 
the  imposition  of  a  user  fee  upon 
operatora  who  take  an  excess  moisture 
allowance  was  not  fully  explained  in  the 
proposed  rule.  Section  412(a)  gives 
OSMRE  the  authority  to  impose  a  user 
fee  to  offset  the  cost  of  agency  services. 
OSMRE  has  evaluated  the  advantages 
and  disadvantages  of  imposing  a  user 
fee  on  operatora  who  take  the 
allowance.  Under  final  30  CFR  870.18,  an 
operator  is  required  to  estabUsh  the 
basis  for  the  excess  moisture  allowance 
through  standardized  laboratory  tests. 
OSMRE  is  not  required  to  certify 
laboratories.  The  operator  must  pay  for 
the  tests,  ensure  that  they  are  valid,  and 
retain  docimientation  to  support  the 
claimed  excess  moisture  allowance. 
Therefore,  OSMRE's  cost  to  administer 
the  rule  should  not  be  substantial  and 
no  user  fee  is  needed. 

If  in  the  future,  OSMRE  observes  that 
administrative  costs  of  implementing 
this  rule  are  significantly  higher  than 
currently  estimated,  OSMRE  will 
propose  a  rule  to  establish  a  user  fee. 

Regional  Effects  , 

OSMRE  also  sought  comments  on  the 
regional  application  of  the  prior  rule  and 
whether  the  final  rule  could  more 
equitably  address  regional  differences  in 
climate,  business  practices,  or  other 
factors.  One  commenter  stated  that 
there  is  no  need  to  apply  the  rule 
differently  in  different  regions.  The 
commenter  added  that  the  natural 
geological  makeup  of  coals  will 
compensate  for  differences  in  the 
minerals,  and  that  any  differences  in 
mineral  constituents  is  geological,  not 
geographical.  Another  commenter  stated 
that  the  rule  will  only  benefit  operatora 
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if  the  coal  is  processed  prior  to 
marketing,  and  would  hJave  very  limited 
benefit  in  regions  where  coal 
preparation  routinely  is  not  required. 

Several  commenters  observed  that  die 
amount  of  tax  calculated  under  the 
present  rule  varies  from  region  to  region 
due  to  variations  in  climate,  the  amoont 
of  rainfall,  and  the  preparation  or 
washing  required  for  an  operator  to  sell 
coal.  One  commenter  stated  that 
regional  differences  in  excess  moisture 
content  result  from  the  climatic 
conditions  under  which  the  coal  is  I 
mined,  type  of  mining,  proximity  to 
markets,  and  mode  of  transportation. 
Another  commenter  stated  that  an 
operator  should  not  be  penalized  or 
required  to  pay  a  iR«mium  with  respect 
to  reclamation  fees  simply  because  its 
operation  includes  a  coal  washing 
operation  or  because  the  coal  contains 
additional  noninherent  moisture  from 
rainfall  or  other  sources.  A  commenter 
stated  that  the  proposed  rule  should  be 
appUed  on  a  national  basis  and  that 
there  should  be  consistency  within  a 
mining  district  or  region  with  regard  to 
the  allowable  inherent  moisture.  This 
cominenter  recommended  the  use  of 
uniform  standard  values  for  inherent 
moisture  to  reduce  the  need  for 
expensive  exploration,  sampling,  testing, 
and  retention  of  records.  OSMRE 
generally  agrees  with  these  commenters. 

The  final  rule  will  apply  on  a  national 
basis.  In  part,  it  is  intended  to  reduce 
regional  disparities  based  upon  climatic 
and  other  conditions  which  affect 
amounts  of  excess  moisture.  At  this  time 
OSMRE  is  not  willing  to  specify  uniform 
standard  values  for  Inherent  moisture 
and  prefers  to  base  the  deduction  on 
site-specific  determinations.  OSMRE 
recognizes  that  it  may  be  possible  to 
develop  uniform  standards  that  could  be 
valid  for  particular  coal  seams  in  local 
geographic  areas.  Such  standards  would 
have  to  evolve  over  time.  i 

Comments  on  Congressional  Intent 

A  commenter  asserted  that  Congress 
chose  a  15-year  period  for  the  imposition 
of  AML  fees  "in  order  to  assure  thei 
availability  of  monies  for  program  I 
purposes,"  and  that  any  reduction  in  the 
amoimt  of  AML  fees  would  negatively 
impact  the  reclamation  of  eligible  lands, 
contrary  to  Congressional  intent.  One 
commenter  stated  that  there  is  no 
Congressional  intent  to  allow  any 
adjustments  to  be  made  prior  to 
calculation  and  assessment  of  the  fee, 
and  that  Congressional  intent  was  to 
assess  the  fee  on  the  gross  weight  of 
coal,  including  twth  inherent  and  excess 
moisture.  The  commenter  stated  that 
Congress  where  it  intended  to 


differentiate  or  adjust  the  fee,  such  as  in 
the  case  of  lignite,  stated  so  explicitly. 

OSMRE  disagrees  with  the 
commenter's  view  that  CongreaeioDal 
intent  can  be  disceiued  on  this  iaMW.  In 
the  Drummand  case,  cited  eariier.  tlie 
court  concluded  that  the  Act  is 
ambiguous  and  tlie  legielative  histoty  is 
silent  on  the  issue.  Regarding  the  Act. 
the  court  observed  that  "Congress, 
however,  did  not  define  'coal'  in  the 
statute — still  less  the  term  'coal 
produced.'  upon  wrfiich  the  fee  is  levied. 
Like  the  district  court,  we  do  not  find  the 
ordinary  meaning  of  that  term 
unambiguous  *  *  *."  Drummond.  supra, 
at  505.  As  to  the  legisiative  history,  the 
court  stated  that  "[tjhe  legislative 
history  simply  does  not  disclose  the 
requisite  specific  intent  upon  which  a 
court  could  properly  rely  to  overturn  the 
Secretary's  regulations.  Congress  in  fact 
never  addressed  the  particu^r  issue  that 
we  confront  in  this  case."  Id.  at  506 
(footnote  omitted). 

One  commenter  stated  that  Congress 
established  the  rate  of  assessment  for 
AML  fees  based  on  assimiptions  w^ich 
the  commenter  believed  are  inconsistent 
with  the  proposed  rule.  The  commenter 
asserted  that  Congressional  projections 
concerning  the  yield  of  the  fee  were 
based  upon  tonnage  figures  compiled  by 
the  U.S.  Bureau  of  Mines,  based  on  a 
methodology  with  no  reduction  of  gross 
weight  for  excess  moisture.  The 
commenter  asserts  that,  had  Congress 
contemplated  such  a  deduction,  the 
matter  certainly  would  have  appeared  of 
record  sinee  such  a  deduction  would 
impact  the  fund  by  approximately  10 
percent,  and  Congress  would  likely  have 
offset  that  deduction  by  an  increase  in 
the  assessment  rate.  The  commenter, 
quoting  the  Act's  legislative  history, 
stated  that  the  projections  were  "based 
on  the  most  recent  annual  coal  statistics 
concerning  tonnage." 

Again,  OSMRE  agrees  with  the  court 
of  appeal's  conclusion  that  the 
legislative  history  does  not  address  the 
issue  of  a  moisture  deduction. 
Additionally.  OSMRE  disagrees  with  the 
analysis  presented  by  the  commenter. 
The  complete  quote,  which  was  not 
presented  by  the  commenter  is:  "It  is 
estimated  that  the  reclamation  fee 
adopted  by  the  committee  would  yield 
approximately  $140-$! 60  million  per 
year  based  on  the  most  recent  annual 
coal  statistics  concerning  tonnage, 
method  of  mining  and  estimated  average 
value  at  the  mine."  RR.  Rep.  d5-2ia, 
95th  Cong.  1st  Sess.  137  (1977).  Thus, 
more  than  just  tonnage  was  a  facttw  in 
setting  the  fee  structure.  In  fact,  actual 
receipts  to  the  fund,  over  its  ten  year 
history,  have  been  greater  than  $200 


million  per  year,  more  dian  25  percent 
higher  than  Congressional  projections. 
The  Fiouse  Report  does  ioduite  the 
following  principal  Congressional 
considerations  cenrjiniing  die  basis  for 
AML  fees:  "Firait,  to  set  tiie  fee  at  such  a 
level  diet  it  is  not  a  burden  on  the 
industry;  second,  to  provide  at  the  same 
time  sufficient  funds  for  meeting 
program  objectives  within  a  reasonable 
timeframe;  and  third,  to  structure  the  fee 
so  it  would  not  exert  an  inflationary 
influence  in  the  economy."  Id  There  is 
little  evidence  that  a  moisture  deduction 
figured  in  these  considerations. 

Coordination  With  I^S 

One  commenter  asserted  that 
consistency  with  IRS  treatment  of  Blade 
Lung  taxes  is  insufficient  to  support 
OSMRE's  policy  because  die  IRS  and 
OSMRE  programs  are  not  required  to  be 
consistent  and  serve  different  purposes. 

Under  Section  201(c)(12)  of  die  Act.' 
the  Secretary  is  required  to  cooperate 
with  other  Federal  agendes  to  minimize 
duplicaticm  of  inspections,  enforcement 
and  administration  of  the  Act  As  a  step 
towards  more  consistent  treatment,  this 
rule  fosters  cooperation  between 
OSMRE  and  IRS  and  is  intended  to 
reduce  duplication  of  both  enforcement 
and  administration.  In  its  November  18. 
1987  letter  to  the  Department  of  die 
Interior,  die  IRS  slated:  "The  DOI 
proposed  regulation  recognizes  the 
importance  of  consistent  positions 
between  die  DOI  and  the  IRS  rules.  We 
agree  that  the  calculations  for  the  AML 
fees  and  the  Black  Lung  tax  ideally 
should  be  based  on  the  same 
measurement  system  *  ♦  *  ." 

Although  the  IRS  cannot  generally 
provide  information  to  OSMRE  on 
spedfic  taxpayers,  26  U.S.C.  6103.  such 
information  may  be  disdosed  in  certain 
circumstances.  For  instance,  under  26 
U.S.C  6103(c),  if  a  taxpayer  consents  to 
such  disdosure,  the  IRS  may  disclose 
information  to  OSMRE.  An  operator 
may  consent  if  such  information  would 
benefit  the  operator.  Also,  under  26 
U.S.C.  6103(1).  upon  request,  certain 
information  may  be  disclosed  to  OSMRE 
employees  for  use  in  criminal 
investigations,  such  as  under  Section 
402(d)  of  the  Act  Moreover,  where  the 
two  agendes  have  consistent 
regulations,  the  IRS  can  provide 
technical  advice  and  training  to  OSMRE. 

OSMRE  has  been  coordinating  its 
AML  redamation  fee  compliance  «vith 
IRS  Black  Lung  tax  enforcement  efforts 
for  years.  Since  1982,  the  Interior 
Department  has  had  a  Memorandum  of 
Agreement  with  the  IRS  and  routinely 
sends  its  audit  results  to  the  IRS 
Assistant  Commissioner  (Examination). 


The  importance  of  the  assistance  that 
can  be  provided  to  IRS  by  OSMRE's 
AML  feie  auditors  was  expressly 
recognized  in  testimony  by  the  National 
Wildlife  Federation  (NWF)  on  July  14. 
1987  before  the  U.S.  House  of 
Representatives  Subcommittee  on 
Mining  and  Natural  Resources  of  the 
Committee  on  Interior  and  Insular 
Affairs.  NWF  noted  diat  bodi  die  AML 
fund  and  the  Black  Lung  Tax  are  based 
on  payments  by  coal  operators  for  each 
ton  of  coal  produced.  NWF  suggested  an 
expanded  use  of  AML  auditors  to  check 
whether  Black  Lung  payments  are 
appropriately  made. 

One  commenter  stated  that  die 
proposed  definition  of  "excess 
moisture"  understates  the  allowance 
permitted  under  Revenue  Ruling  66-86. 
This  commenter  urged  that,  to  conform 
to  that  Revenue  Ruling  and  the  Taft 
decision,  the  allowance  must  cover  all 
moisture  in  excess  of  inherent  moisture. 
The  commenter  stated  that,  because 
proper  application  of  the  IRS  ruling 
requires  the  use  of  ASTM  analytic 
methods  and  definitions,  OSMRE  should 
substitute  the  term  "free  moisture"  in 
coal  for  "excess  moisture."  Another 
commenter  noted  that  coal  producers 
are  cuirendy  working  with  the  IRS  to 
develop  a  consensus  on  the  method  to 
be  used  to  measure  excess  moisture 
content  in  coal  for  Black  Lung  tax 
purposes.  This  commenter  suggested 
that  die  OSMRE  and  die  IRS  explore  the 
possibility  of  implementing  the  same 
testing  procedures  to  avoid  confusion. 

To  the  extent  the  revised  rule  offers  a 
coal  operator  an  opportunity  to  reduce 
an  estimated  excess  moisture  amount 
from  the  weight  of  coal  tonnages  on 
which  a  reclamation  fee  is  paid,  it  is 
consistent  with  IRS  Revenue  Ruling  86- 
96. 

OSMRE-considered  joint  rulemaking 
with  the  IRS  to  prescribe  a  standard  test 
to  calculate  excess  moisture  for  both 
Black  Lung  tax  and  AML  fee  purposes. 
The  IRS  advised  that  it  could  not  use  the 
ASTM  D 1412-85  Equilibrium  Moisture 
.Test  as  a  universal  standard  for 
determining  excess  moisture  due  to  the 
controversial  nature  of  that  test  Further, 
the  IRS  does  not  plan  at  this  time  to 
prescribe  any  specific  tests  or 
definitions  for  use  in  determining  excess 
moisture.  They  will  instead  rely  on  the 
competent  evidence  requirement 
discussed  above.  Coal  operators  should 
be  aware  that  an  excess  moisture 
determination  accepted  or  acceptable 
under  this  nils  for  purposes  Df  the  AML 
fee  may  not  meet  the  IRS  requirements 
for  the  Black  Lung  tax. 


Relation  to  1982  Rule 

One  commenter  pointed  out  that  the 
current  proposal  was  considered  end 
rejected  by  the  agency  in  the  1962 
revisions  to  30  CFR  Part  870  (47  FR 
28578.  June  30. 1982).  OSMRE  has 
reevaluated  its  1982  statements  on  this 
issue.  The  basis  for  rejecting  an  excess 
moisture  deduction  in  1982  was  the 
following: 

If  moisture  deductions  were  aDowed,  audit 
of  operator  records  vvonld  ht  further 
complicated  and  laboratory  analyses 
required  to  document  moisture  content. 
Moreover,  such  deductiont  could  reduce  fee 
Gollectioos  by  many  millions  of  dollars  over 
the  IS-year  life  of  the  Fund. 

47  FR  28578  Oune  30, 1982). 

The  earlier  concerns  about  auditing 
can  be  resolved.  Under  this  final  rule 
and  the  anticipated  change  to  the  OSM- 
1  Form,  operators  will  have  to  report  the 
amount  of  the  excess  moisture  weight 
reduction  and  the  inherent  and  total 
moisture  percentages  upon  which  it  is 
based.  Although  OSMRE  auditors  will 
have  to  examine  these  factors, 
S  870.18(a)  requires  operators  to 
demonstrate  that  the  deduction  is 
properly  taken  and  S  870.18(d)  requires 
the  operators  to  retain  the  relevant 
documentation.  Thus  auditing  can  be 
successfully  achieved. 

As  to  the  requirement  fpr  laboratory 
analysis,  alluded  to  in  1982,  that  is  a 
cost  of  taking  the  deduction.  If  an 
operator  wishes  to  avoid  laboratory 
analyses,  he  or  she  is  not  obligated  to 
take  an  excess  moisture  weight 
reduction. 

Regarding  the  concern  that  an  excess 
moisture  weight  reduction  will  reduce 
fee  liability  over  the  life  of  the  AML 
fund,  the  prospective  nature  of  this  rule 
will  limit  its  applicability  to  less  than 
five  years.  Although  this  could  mean  an 
effect  of  several  ntillion  dollars,  no 
overriding  reason  exists  as  to  why 
operators  should  pay  a  fee  on  excess 
moisture.  The  amount  actually  lost  to 
the  fund  will  depend  on  the  number  of 
operators  who  claim  the  allowance,  and 
the  amount  of  the  allowances  they 
claim.  All  operators  will  luit  claim  an 
allowance  because  coal  is  not  alwajra 
exposed  to  conditions  under  which 
excess  moisture  may  accumulate  prior 
to  the  point  of  bona  fide  sale,  transfer  of 
ownership,  or  use.  Therefore,  no  one  can 
predsely  predict  the  impact  of  the  final 
rule  on  the  fund. 

In  1982.  OSMRE  also  rejected  a 
proposal  which  would  have  allowed 
operators  to  take  moisture  deductions  in 
particular  States  where  similar 
deductions  were  allowed  for  state  coal 
severance  tax  purposes.  OSMRE 


rejected  such  an  approach  because  it 
believed  that  to  be  equitable  the  Federal 
rules  should  be  applied  uniformly. 
Because  of  the  wide  variety  of  State 
severance  tax  approaches,  OSMRE  was 
concerned  that  a  rule  based  up<m  State 
taxing  mechanisms  could  result  in 
considerable  competition  among  the 
States  and  encourage  similar  proposals 
for  odier  deductions.  See  47  FR  28578 
Qune  30, 1982). 

One  cominenter  asserted  tfast, 
because  State  severance  tax  programs 
generally  have  not  changed  since  1962 
with  regard  to  allowing  moisture 
deductions.  O^^fitETs  eariier  cuncenis 
about  interstate  competition  and  the 
effect  on  other  programs  remain  vahd. 

OSMRE  agrees  that  its  earlier 
concerns  are  valid,  but  disagrees  that     ^ 
this  rule  will  have  sndi  deleterious 
effects.  The  competition  among  states 
about  wtiich  O^iIRE  was  concerned 
would  have  resulted,  not  fit>ra  allowing 
the  moisture  deduction  generally,  but 
from  allowing  it  only  in  those  states 
with  particular  taxing  structures.  This 
final  rule  grants  an  excess  moisture 
allowance  nationwide,  and  it  should  not 
encourage  competition  among  States 
that  might  have  resulted  from  a  State- 
by-State  allowance.  Moreover,  OSMRE 
does  not  intend  to  encourage  proposals 
for  other  deductions. 

Although  in  1982  the  agency  rejected 
the  excess  moisture  allowance 
contained  in  this  final  rule, 
circumstances  have  changed.  In  1982. 
the  IRS  did  not  recognize  the  excess 
moisture  weight  reduction  for  Black 
Lung  Tax  purposes.  Since  the  Taft 
decision  in  1985,  cited  earlier,  and  the 
1986  revenue  ruling,  IRS  does  allow  such 
a  reduction. 

A  moisture  deduction  is  a  rational 
policy  choice  within  the  bounds  of  the 
Secretary's  discretion.  Since  Congress 
did  not  determine  what  the  weight  of 
coal  should  include,  the  Secretary  has 
discretion  to  adopt  a  reasonable  option 
for  determining  fee  Uability.  "(IJf  tiie 
statute  is  silent  or  ambiguous  with 
respect  to  the  spedfic  issue,  the 
question  *  *  *  is  whether  the  agency's 
answer  is  based  on  a  permissible 
construction  of  the  statute."  Chevron. 
USA.  V.  Natural  Resources  Defense 
Council  467  U.S.  837,  843  (1984).  A 
reviewing  court  will  need  not  oondude 
that  the  agency's  interpretation  of  the 
statute  was  the  only  permissible  one, 
only  that  it  was  reasonable,  and  not 
arbitrary,  capridous.  or  contrary  to  law. 

In  the  case  of  Motor  Vehicle 
Manufacturers  Association  of  the 
United  States  v.  State  Farm  Mutual 
Automobile  Insurance  Co.,  463  U.S.  29. 
42  (1983),  die  court  sUted  diat 
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"[rjegulatory  agencies  do  not  establish 
niles  of  conduct  to  last  forever,  and  tliat 
an  agency  must  be  given  ample  latitude 
to  adapt  their  rules  and  policies  to  the 
demands  of  changing  circumstances." 
The  agency  is  obliged  to  articulate  a 
reasonable  basis  for  its  current  position. 
It  has  done  so. 

m.  Procedural  Matten 

Federal  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  the  rule  have  been 
approved  by  the  Of&ce  of  Management 
and  Budget  in  accordance  with  44  U.S.C. 
3501  et  seg.  and  assigned  clearance  no. 
1029-OOga  The  information  is  needed  to 
meet  the  requirements  of  section  402  of 
the  Act  and  will  be  used  l^  OSKfllE  to 
fulfill  its  statutory  mission  to  collect  i 
reclamation  fees.  The  obligation  is    | 
imposed  to  obtain  a  benefit 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

The  DOI  has  determined  that  this 
document  is  not  a  major  rule  under  the 
criteria  of  Executive  Order  12291 
(February  17, 1961)  and  certifies  that  it 
will  not  have  a  significant  economic 
effect  on  a  substantial  niunber  of  small 
entities  under  the  Regulatory  Flexibility 
Act  5  U.S.C.  601  et  seq.  The  rule  does 
not  distinguish  between  small  and  large 
entities.  These  determinations  are  based 
on  the  findings  that  the  regulatory 
additions  in  the  rule  will  not  change 
costs  to  industry  or  to  the  Federal,  State 
or  local  governments.  The  rulemalung 
will  provide  an  economic  benefit  to  the 
fee  payer.  Therefore,  the  rule  should  not 
add  appreciably  to  the  cost  of  operating 
a  mine  in  compliance  with  a  regulatory 
program.  Furthermore,  the  rule  produces 
no  adverse  effects  on  competition, 
employment  investment  productivity, 
innovation,  or  the  ability  of  United 
States  enterprises  to  compete  with 
foreign-based  enterprises  in  domestic  or 
export  markets. 

National  Environmental  Policy  Act 

OSMRE  has  prepared  a  final 
environmental  assessment  (EA)  and  has 
determined  that  the  final  rule^vill  not 
significantly  affect  the  quality  of  the 
human  environment  under  section 
1Q2(2KC)  of  the  National  Environmental 
Policy  Act  of  1968  (NEPA).  42  U.S.C 
102(2)(C).  A  Finding  of  No  Significant 
Impact  has  been  approved  for  the  final 


rule  in  accordance  with  OSMRE 
procedures  under  NEPA.  The  EA  is  on 
file  in  the  Administrative  Record  (see 
"AOONESSn").  Because  potential 
impacts  of  this  rule  on  the  AML  Fund 
are  speculative  and,  in  any  case,  not 
related  to  any  identifiable  reclamation 
projects,  the  programmatic 
environmental  impact  statement,  OSM- 
EIS-2,  covering  the  implementation  of 
program  policies  should  also  be 
consulted  for  discussions  of  the  impacts 
of  varying  allocation  approaches. 

Authors 

The  principal  authors  of  this  rule  are 
Jane  E.  Robinson  and  Dr.  Kewal  K. 
Kohli,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Address: 
1951  Constitution  Avenue  NW.. 
Washington.  DC  20240:  Telephone:  202> 
343-2826  (Commercial  or  FTS) 

List  of  Subjects  in  30  CFR  Part  870 

Reporting  and  recordkeeping 
requirements.  Surface  mining, 
Underground  mining. 

Accordingly,  Part  870  is  amended  to 
read  as  follows: 

Dated:  April  13, 1988. 

J.  Steven  Griles, 

Assistant  Secretary— Land  and  Minerals 
Management 

PART  870-ABANDONED  MINE  LAND 
RECLAMATKM  FUND-FEE 
COLLECTION  AND  COAL 
PRODUCTION  REPORTING 

1.  The  authority  citation  for  Part  870 
continues  to  read  as  follows: 

Authority:  30  U.S.C  1201  et  seq.,  and  Pub. 
L 100-34.       ^ 

2.  Section  870.5  is  amended  by  adding- 
the  following  definitions  of  "excess 
moisture,"  "inherent  moisture,"  and 
"total  moisture"  in  alphabetical  order 

§870.5    Deflnttlons. 


Excess  moisture  means  moisture 
determined  to  be  the  difference  between 
total  moisture  and  inherent  moisture. 

Inherent  moisture  means  moisture 
that  exists  as  an  integral  part  of  the  coal 
seam  in  its  natural  state,  including  water 
in  pores,  but  not  that  present  in 
macroscopically  visible  fractures. 


Total  moisture  means  the  moisture 
determined  as  the  loss  in  weigjlit  in  an 
air  atmosphere  under  rigidly  controlled 
conditions  of  temperature,  time  and  air 
flow. 


3.  Section  87ai2(b)(3)(i)  is  revised  to 
read  as  follows: 

{•70.12    Reclamation  fM. 


(b) 


*  •  • 


(3)(i)  Impurities  that  have  not  been 
removed  prior  to  the  time  of  initial  bona 
fide  sale,  transfer  of  ownership,  or  use 
by  the  operator,  excluding  excess 
moisture  for  which  a  reduction  has  been 
taken  pursuant  to  9  870.18,  shall  not  be 
deducted  from  the  gross  weight 

4.  Section  870.18  is  added  as  follows: 

$870.18    Excess  moisture  content 
allowance. 

For  coal  produced  on  or  after  July  1, 
1988,  the  operator  may  take  a  calculated 
weight  reduction  to  allow  for  the  weight 
of  excess  moisture  in  the  coal,  subject  to 
the  following  requirements: 

(a)  The  operator  shall  demonstrate 
through  competent  evidence  that  there  is 
a  reasonable  basis  for  determining  the 
existence  and  amount  of  excess 
moisture.  Documentation  shall  be 
updated  as  necessary  to  establish  the 
continuing  validity  of  the  excess 
moisture  content  allowance  taken  by  the 
operator. 

(b)  Inherent  and  total  moist\u-e  shall 
be  tested  using  standard  laboratory 
analyses. 

(c)  The  operator  shall  test  for 
variations  in  inherent  moisture  amoimts 
for  different  seams  of  coal  produced 
which  are  blended  prior  to  the  initial 
bona  fide  sale,  transfer  of  ownership,  or 
use  of  the  coal  by  the  operator. 

(d)  The  operator  shall  retain  the 
results  of  all  laboratory  analyses  and  all 
other  relevant  documentation  (including 
the  operator's  books  and  records]  for 
not  less  than  six  years  after  the  date  of 
each  analysis. 

(e)  If  the  Office  disallows  all  or  part  of 
the  allowance,  the  operator  shall  submit 
the  additional  fee,  t<^ether  with  interest 
computed  under  9  870.15(c). 

[FR  Doc.  88-11932  Filed  5-26-88: 8:45  am] 
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FEDERAL  TRADE  COMMISSION 
16  CFR  Part  305 

RulM  for  Using  Energy  Cost  and 
Consumfrtton  Information  Used  in 
Labeling  and  Advertising  of  Consumer 
AppHancea  Under  the  Energy  PoNqf 
and  Conservation  Act;  Ranges  of 
Comparability  for  Central  Air 
Conditioners  and  Heat  Pumpe 

aoecy:  Federal  Trade  Commission. 
action:  Final  rule. 

summary:  The  Federal  Trade 
Commission  amends  its  Appliance 
Labeling  Rule  by  publishing  the  ranges 
of  comparability  to  be  used  on  required 
labels  for  central  air  conditioners  and 
heat  pumps  and  by  updating  the  annual 
national  average  cost  figure  for         j 
electricity  to  be  used  in  the  cost 
calculation  formula  required  on  fact 
sheets  and  in  directories  for  consiuners 
to  use  to  calculate  their  o%vn  heating  and 
cooling  costs.  The  Commission  also 
issues  an  enforcement  policy  statement 
regarding  delays  in  complying  with  the 
rule's  fact  sheet/directory  requirement. 

On  December  10, 1987  (52  FR  46688), 
the  Federal  Trade  Commission  amended 
its  Appliance  Labeling  Rule  by 
extending  coverage  to  central  air 
conditioners  and  heat  pumps.  This  role 
publishes  the  new  range  figures  for 
those  appliances,  which,  under 
§§  305.10,  305.11.  and  305.14  of  the  rule, 
must  be  used  in  the  labeling  and 
advertising  of  central  air  conditioners 
and  heat  pumps  beginning  June  7, 1988. 

The  amendments  require 
manufacturers  to  provide  energy  usage 
disclosure  labels  on  each  covered 
product  and  to  provide  additional 
energy  usage  and  cost  disclosure 
requirements  by  either  preparing  fact 
sheets  or  by  being  listed  in  an  industry 
directory  that  contains  the  required 
information.  The  Air  Conditining  and 
Refrigeration  Institute  (ARl)  is  currently 
producing  a  directory  diat  will  be  used 
by  most  industry  members  instead  of 
fact  sheets,  but  it  will  not  be  published 
until  nine  weeks  after  the  effective  date 
of  the  amendments.  The  Notice 
announces  that,  in  making  its 
enforcement  decisions,  the  Commission 
will  take  into  account  the  fact  that 
publication  of  ARI's  Directory  will  not 
be  possible  until  August  15, 1988. 

The  rule  also  updates  the  national 
average  cost  for  electricity  that  must  be 
used  in  the  cost  calculation  formulas 
that  manufacturers  must  provide  on  fact 
sheets  or  in  directories.  , 

■mcnvc  DATl:  June  7,  ig6a 


Blickman.  202-626-3036.  Attorneys. 
Division  of  Enforcement,  Federal  Trade 
Commission,  Washington.  DC  20580. 

SUPPLEMENTARY  mFORMATION: 
L  Ranges  and  Cost  Hguiea 

Section  324  of  the  Energy  Policy  and 
Conservation  Act  of  1975  ("EPCA") » 
requires  the  Federal  Trade  Commission 
to  consider  labeling  rules  for  the 
disclosure  of  estimated  annual  energy 
cost  or  alternative  energy  consumption 
information  for  at  least  thirteen 
categories  of  appliances  classified  as 
"covered  products"  by  section  322(a)  of 
EPCA:  (1)  Refrigerators  and  refrigerator- 
freezers;  (2)  freezers;  (3)  dishwashers; 
(4)  clothes  dryers;  (5)  water  heaters;  (6) 
room  air  conditioners;  (7)  home  heatiiig 
equipment  not  including  furnaces;  (8) 
television  sets;  (9)  kitchen  ranges  and 
ovens;  (10)  clothes  washers;  (11) 
humidifiers  and  dehumidifiers;  (12) 
central  air  conditioners;  and  (13) 
furnaces.  Before  these  labeling 
requirements  may  be  prescribed,  the 
statute  requires  the  Department  of 
Energy  ("DOE")  to  develop  test  . 
procedures  that  measure  how  much 
energy  the  appliances  use.  In  addition. 
DOE  is  required  to  determine  the 
representative  average  costs  a  consumer 
pays  for  the  di^erent  types  of  energy 
available. 

On  November  19. 1979.  the 
Commission  issued  a  final  Rule  covering 
seven  of  the  thirteeen  appliance 
categories  that  were  then  covered  by 
DOE  test  procedures:  refrigerators  and 
refrigerator-freezers,  freezers, 
dishwashers,  water  heaters,  clothes 
washers,  room  air  conditioners  and 
furnaces.* 

The  Rule  requires  that  energy 
efficiency  ratings  or  energy  costs  and 
related  information  be  disclosed  on 
labels  and  in  retail  sales  catalogs  for  all 
covered  products,  except  furnaces, 
manufactured  on  or  after  May  19, 1960. 
For  furnaces,  the  energy  usage 
information  must  be  disclosed  on 
separate  fact  sheets,  while  the  labels  on 
the  products  disclose  energy-saving  tips 
and  direct  consumers  to  the  fact  sheetis. 
Certain  point-of-sale  promotional 
materials  must  disclose  the  availability 
of  energy  cost  or  energy  efficiency  rating 
("EER")  information.  The  required 
disclosurers  and  all  claims  concerning 
energy  constmiption  made  in  writing  or 
in  broadcast  advertisements  must  be 


kTION  CONTACTS 
James  Mills.  202-326-3035.  or  Neil  J. 


■  Pub.  L.  94-163.  Se  SUL  871  (Dm.  22. 1975). 

'  44  PR  66466,.  16  CTR  Put  306  (Nov.  19, 1979).  Tb* 
Statement  of  BuU  and  Purpoae  for  the  final  Rule 
deecribea  thereaaons  the Commiaaion dacUnetl  to 
cover  the  other  categwiea  of  ooyered  producta.  kl 
at  66467-49. 


based  on  the  results  of  the  DOE  test 
procedures. 

On  December  10. 1987  (52  FR  46888). 
the  Federal  Trade  Commission  amended 
the  Appliance  Labeling  Rule  by 
extending  coverage  to  include  a  new 
category  of  appliances— central  air 
cont^tioners  and  heat  pumps.  For  these 
products  the  Commission  adopted  a 
disclosure  scheme  that  consists  of  labels 
showing  simple  energy  efficiency  and 
range  iiLfonnation,  together  with  a 
requirement  to  disclose  further 
efficiency  and  cost  information  by 
means  of  either  fact  sheets  or  a  listing  in 
a  general  directory  containing  such 
information. 

Pursuant  to  {  305.8  of  the  rule, 
manufacturers  originally  submitted 
reports  to  the  Commission  by  January 
21. 1980.  Manufacturers  of  central  air 
conditioners  and  heat  pumps  made  their 
first  submission  on  February  8, 1988. 
These  reports  contained  information  on 
the  estimated  annual  cost  or  energy 
efficiency  rating  for  the  eight  categories 
of  appliances  derived  from  tests 
performed  pusuant  to  the  DOE  test 
procedures.  The  reports  also  contained 
the  model  the  number  of  tests 
performed  on  each  model,  and  the 
capacity  of  eadh  model.  From  that 
information,  the  Commission  compiled 
and  published  '  ranges  of  comparability 
for  each  product  (except  central  air 
conditioners  and  heat  pumps),  as 
required  by  S  305.10  of  the  rule. 

Section  305.8(b)  of  the  rule  requires 
manufacturers,  after  filing  this  initial 
report,  to  report  annually  by  specified 
dates  for  each  product  type.*  Because 
manufacturers  regularly  add  new . 
models  to  their  lines,  improve  existing 
models  and  drop  others,  the  data  base 
from  which  the  ranges  of  comparability 
of  costs  or  energy  efficiency  ratings  are 
calculated  is  constantly  changing.  To 
keep  the  required  information  in  line 
with  these  dianges,  the  Commission  is 
empowered,  under  S  305.10  of  the  rule, 
to  publish  new  ranges  (but  not  more 
often  than  annually),  if  an  analysis  of 
the  new  data  indicates  that  the  upper  or 
lower  limits  of  the  ranges  have  changed 
by  more  than  15%. 

The  figures  for  the  energy  efficiency 
ratings  for  central  air  conditioners  and 
heat  pumps  have  been  submitted  and 


*  45  PR  13606  (Mar.  3.  I960).  45  FR  19S20  (Mar.  2S. 
1960),  45  FR  26036  (Apr.  17. 1900).  46  FR  3820  Oaa 
16. 1981). 

*  Reports  for  clothea  washers  are  dua  by  Mar.  1: 
reports  for  water  healers,  room  air  conditioners  and 
furnaces  are  due  by  May  1;  reports  for  dlahwaahers 
are  due  by  June  1:  reports  for  central  air 
oonditionefaaiidjieat  pumps  are  due  by  July  1  and 
repotts  for  reMtmtors,  re&igeratw-frMiars  and 
fremrsareduabyAag.1.  . 


have  been  analyzed  by  the  Commission. 
After  analyzing  the  thousands  of 
individual  efficiency  figures  that  were 
submitted  by  the  industry  for  the  units 
they  produce,  the  Commission  has 
detennined  to  publish  separate  sets  of 
ranges  for  single  package  units  and  split 
system  units.*  Because  the  decision  as 
to  which  type  to  select  depends,  to  a 
great  extent  on  the  physical  setup  of  the 
consumer's  home,  consumers  who  are 
shopping  for  one  type  of  system  are  not 
likely  to  be  interested  in  the  other.  Since 
the  two  categories  have  differing  ranges 
of  efficiencies,  the  two  sets  of  ranges  are 
necessary  to  give  consumers  the  best 
information  for  their  specific  purchasing 
decisions.  The  new  ranges  published 
today  are  for  the  two  types  of  systems. 
La  addition  to  establishing  the  ranges 
for  these  products,  the  Notice  provides 
an  updated  figure  for  the  aimual 
national  average  cost  of  electricity.  This 
figure,  along  with  national  average  cost 
figures  for  natural  gas,  propane,  heating 
oil  and  kerosene,  is  published  aimually 
by  the  Department  of  Energy  for  the 
industry's  use  in  calculating  the  cost 
figures  required  by  the  Commission's 
Rule.  The  cost  figure  for  electricity  must 
be  used  in  the  cost  calculation  formulas 
that  appear  in  Appendices  H  and  I. 
These  formulas  must  be  provided  on 
fact  sheets  and  in  directories  so 
consumers  can  calculate  their  own  costs 
of  operation  for  the  central  air 
conditioners  and  heat  pumps  that  they 
are  considering  purchasing.  The  figure 
that  was  current  when  the  rule 
amendments  were  published  was  7M 
cents  per  kilowatt-hour,  and  the  updated 
figure,  which  DOE  published  on 
December  23. 1987  (52  FR  48563).  is  8.04 
cents  per  kilowatt-hour.  The  formulas 
(and  calculations)  in  both  Appendices 
have  been  changed  to  reflect  this. 

0.  Enfocoament  Policy  Statement 

When  dia  Commission  extended  the 
rule's  coverage  to  include  central  air 
conditioners  and  heat  pumps,  it 
provided  for  a  disclosure  scheme 
consisting  of  labels  attached  to  the 
prodocts  that  show  the  efficiency  of  the 
individual  product  and  the  range  of 
efficiencies  of  all  products  of  ^t  basic 
type  (qiUt  system  heat  pomp,  single 
package  air  conditoner.  etc.).  As  an 
additional  requirement  manufacturers 
must  disclose  cost  information.  They 
can  accomplish  this  in  either  of  two 
ways:  by  providing  fact  sheets  for  each 


*  With  aingle  package  systems,  both  of  the  main 
aaavaaenta  of  Ae  system— the  oompnaaor  and  the 
•vaponler  ooO— are  in  a  aingle  unit  With  apUt 
qrSlna.  the  ccmpttttw  i*  moat'Ooinmaaly  outside, 
wirik  Dm  araponter  ooil  ie  iaaide  the  dudworiL  Aa 
pultlUiwL  the  rale  ooBlaBpialad  iapvale  I 
far  ainfle  padiase  and  spl't  ■yatemwita. 


model  diey  sell,  or  by  having  each 
model  included  in  a  directory  that 
shows  the  required  inframation. 

Most  of  the  manufacturers  of  central 
air  conditioners  and  heat  pumps  are 
members  of  the  Air  Conditioning  and 
Refiigeration  Institute,  which  produces  a 
directory  showing  efficiency  and  cost 
information  for  the  models  its  members 
manufacture  and  sell.  At  this  point  the 
only  directory  that  the  Commission 
knows  will  be  used  instead  of  fact 
sheets  is  the  ARI  Director,  lliis  means 
that  almost  all  members  of  this  industry 
will  be  disclosing  cost  information  in  the 
AIR  Directory,  instead  of  preparing  fact 
sheets. 

By  letter  of  March  21. 1968.  counsel  for 
ARI  requested  that  there  be  an 
accommodation  to  allow  persons 
covered  by  the  rule  imtil  August  15, 1988 
to  comply  with  the  rule,  which  will 
become  effective  on  June  7, 1966.  As  the 
result  of  meetings  between  Commission 
staff  and  ARI  representatives  since 
March  21,  ARI  has  refined  its  request  to 
apply  only  to  publication  of  the  ARI 
Directory  on  August  15,  and  not  to  the 
affixing  of  labels  to  products. 

In  support  of  its  request  ARI  noted 
that  the  August  15th  date  would  enable 
manufacturers  to  come  into  compliance 
with  the  "directory  option"  to  the  fact 
sheet  requirement  simultaneously  with 
publication  of  ARI's  Directory.  ARI 
explained  that  coordination  between  the 
rule's  effective  date  and  the  publication 
date  was  impossible  due  to  the  difficulty 
in  ascertaining,  in  advance,  the  exact 
time  of  the  nde's  issuance.  ARI  also 
noted  that  the  Directory  is  a  one-inch 
thick  book  with  detailed  enbies  for  tens 
of  thousands  of  models,  and  that  it 
would  be  impossible  to  move  the 
publication  date  up  to  coincide  with  the 
effective  date  of  the  rule.' 

In  view  of  the  foregoing 
considerations,  the  Commission  has 
decided  that  in  making  its  enforcement 
policy  decisions  concerning  compliance 
with  the  rule's  fact  sheet/directory 
requirements,  it  wiU  take  into  account 
the  fact  that  publication  of  ARI's 
Directory  will  not  be  possible  until 
August  15, 1968. 

m.  Amendments 

In  consideration  of  the  foregoing,  the 
Commission  revises  Appendices  H  (1) 
and  (2)  and  I  (1)  and  (2)  of  its  Appliance 
Labeling  Rule  by  publishing  the 


*  Because  the  labels  (which  will  alert  consumers 
to  the  fact  sheet/directory  requirements)  only  have 
to  be  placed  on  products  manufactured  on  and  after 
|une  7,  and  because  of  the  time  thet  It  will  take  for 
thoae  producU  to  reach  the  retail  level,  it  is  likely 
that  there  will  be  only  a  short  pelted  of  time 
between  the  appearance  of  the  labels  and  the 
availability  of  the  Directory. 


following  ranges  of  comparability  and 
cost  figures  for  use  in  the  labeling  and 
advertising  of  central  air  conditioners 
and  heat  pumps  beginning  June  7, 1968. 

List  ot  Subjects  in  18  CFR  Part  305 

Advertising,  Energy  conservation. 
Household  appliances.  Labeling, 
Reporting  and  recordkeeping 
requirements. 

PART  30$-{  AMENDED] 

Accordingly,  16  CFR  Part  305  is 
revised  as  follows: 

1.  The  authority  citation  for  Part  305  is 
revised  to  read  as  follows: 

AutiKxity:  Sec.  324  of  the  Energy  Policy  and 
Conservation  Act  (Pub.  L  94-163)  (1975).  as 
amended  by  the  National  Energy 
Conservation  Policy  Act.  (Pub.  L  95-^9) 
(1978),  and  as  amended  by  the  National 
Appliance  Energy  Conservation  Act  (Pub.  L 
100-12)  (1987).  42  U.S.C  6294;  section  553  of 
the  Administrative  Procedure  Act  5  U.S.C. 
SS3. 

2.  Appendices  H  and  I  of  Part  305  are 
revised  to  read  as  follows: 

Appendix  H. — Cooling  Perfbnnance  and 
Coat  for  Central  Air  Conditioners 

1.  Range  Information: 

Single  Package  Units 


Minuiaclurar's  mad  oooNng  cspacMy 
(BTU/hr.) 


Canlial  sir  conditionefs  (oodinQ  only): 
Al  captitiaa 

Heat  pumpa  (cooling  function):  AS  cs- 
p^ciliaa. „,„ 


Range  of 
EERs 


Low     High 


5.60    10.20 
6.50   10.50 


Sput  System  Units 


Msnufadurar's  rated  cooling  capadly 
(BTU/hf.) 


Range  ol 
EERa 

Low     High 


Ccniral  air  oondHioners  (cooling  only): 

AM  rytrl^ . 

Hmi  pumps  (oooMng  funcMon):  All  cs- 


S.6S 

7.25 


15.00 
13.05 


2.  Yearly  Coat  Information: 
For  each  model,  display  three  annual 
operating  costs,  based  on  6.04<  per 
kilowatt  hour,  rounded  to  the  nearest 
$10,  corresponding  to  the  three  building 
heat  gains  bora  the  chart  below: 


MmutadUftft  fslod  oooNna 
cap«:ily  (8TU/tv) 

BuMng  heal  gain 

(in  lOOO'a  BtOv 

hf) 

Up  to  9,000 

•.100  to  15.000 1 

3 
» 

6 

12 

9 

15 

1988 
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27.2091999,000- 
33,200toJ 


39,500  to  45.0W- 
45,500  to  51.000 - 
51 .500  to  57.000  ... 
57.500  to  63.000.- 
63^500  and  owtr — 


fDlOAkBTOV 


21 
27 
33 

3* 
46 
51 
57 
83 


24 

30 


54 

6» 
06 


XI 
27 
33 

30 
45 
51 
57 

« 

as 
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opentiagcootSL 
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Cooling  Load  Hour  Map 


Alaska 
Canal  Zone 
(iuam 
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-  (» 
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-  2.300 

-  6.000 

-  6.600 


C<M)lini( 


Hours 


Viripn  Isbnd  -  6.000 


This  map  must  be  included  at  least  once  in  all 
compendiums  of  fact  sheets.  If  separate  fact  sheets 
are  prepared  for  individual  distribution  to  consumers, 
this  map  must  be  provided  on  or  with  the  separate  fact  sheets. 
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AN  EXAMPLE  OF  A  FACT  SHEET  FOR 

CENTRAL  Am  OONDmONERS  OR  FOR  ONLY 

THE  COOLING  FUNCTION  OF  HEAT  PUMPS 

EnESKi|GU]DE 


CENTRAL  AIR  CONDITIONER   (Cooling  only) 
Cooling  Capacity 


MODELS  XXX/Cl 
XXX/C2 
yYY/C3 
YYY/Ce 


31,000 
31,400 
29,000 
29,400 


BTU/hr 
BTO/hr 
BTU/hr 
BTU/hr 


Comparability  Range:   2^,200  to  33,000 

I    COOLING  PERFORMANCE 
Least  Efficient  Model      7.70 

6.00  I 

Model     ▼         !      This  ModelV 
XXX/Cl 


NOTE     Smc*    produCi-ip«cific 
lob»H   showing   rongvt   or« 
r«qwir«d  on   voch   product. 
w*#   mcHiMon   of   fongot  on 
KXt   tnooH    it   optionol. 


Energy  Efficiency  Rating  (EER) 


Least  Efficient  Model 

6.00 

Model     ^         ' 
XXX/C2 


7.60 

This  Model w 


Most  Efficient  Model 

12.00 


Most  Efficient  Model 

12.00 


Energy  Efficiency  Rating  (EER) 


Least  Efficient  Model 

6.00 

Model 
YYY/C3 


8.00 


Most  Efficient  Model 

12.00 

This  Model  ^  ^ 


Energy  Efficiency  Rating  (EER) 


Least  Efficient  Model 

6.00 

T 

Model  

YYY/C6 


Most  Efficient  Model 

7.90  _     _         12.00 

This  Model  ^  ^ 


Energy  Efficiency  Rating  (EER) 


Th«»   (or   these)   energy   roting(s)    is   (or   ore)   bosed  on   U.S.   Oovernment   stondord   rests  o»  this    (or   these) 
condenser   model  (s)    combined   with   the   most   common   coil($)        The    ratings   moy   very    slightly   with  different  coils. 


(This  is  Page  1  of  Sample  Fact  Sheet) 
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NATIONAL  AVERAGE  ANNUAL  OPERATT>r:  mCT»  tartp  (§  pER  YEAR) 


MODEL 


Building  Heat  Gain  (BTO/hour) 
27,000        30,000       33,000 


XXX/Cl 

$200 

$220 

$240 

XXX/C2 

$200 

$220 

$240 

XXX/C3 

$190 

$210 

$230 

XXX/C6 

$190 

$210 

$230 

NOTE:    These  figures  are  based  on  U.S.  Govemnent  standard 

tests  and  are  for  national  averages  of  1000  cooling  load 
hours  and  8.04^/KWH.  Your  cost  will  vary  depending  on 
your  local  energy  rate  and  how  you  xise  the  product.  A 
method  for  estimating  your  cbst  of  operation  is  provided 
on  page  2  of  this  fact  sheet. 

HCW  TO  ESTIMATE  YOUR  C00LIN3  COST; 

To  estiirete  your  actual  cost  of  operation,  find  your  acrtual 
cc»ling  load  hours  frora  the  map,  your  average  annual  operating  cxDst 
from  the  National  Average  Annual  (Operating  Cost  Table,  and  determine 
your  electrical  rate  in  cents  per  kilowatt  hour  (KWH)  from  your 
electrical  bill. 


Your         Listed  average  Your  cx»ling 

Estimated  =   annual  X   load  hours** 

Cost         operating        

cost*  1000 


*  From  the  national  average  table*,  above 
**  From  map 


Your  Electxical 
rate  in  cents 
per  KWH 

8. 044 


Example: 


Your 

Estimated  = 
Cost 

Your 

Estimated  = 
Ctost 


If  your  cooling  load  hours  are  1500,  and  your  electric 
rate  is  12.06(^/KWH,  and  your  listed  annual  operating 
cost  is  $100,  then 


$100 


$100 


1500 


1000 


1.5 


12.064 


8.044 


$225 


Your 

Estimated 

Cost 


=  $225 


(Tms  is  page  2  of  sample  fact  sheet) 
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Appendix  L — Heating  Perfonnance  and 
C^ost  for  Central  Air  Conditioners 

1.  Range  Information: 

Single  Package  Units 


(BTU/hr.) 

Range  o( 
EERs 

Low 

High 

Heat  pumps  (heating  lunctlon):  a«  ca- 

pwdlitif                         

5.05 

7J0 

The  EER  shall  be  the  Region  IV  value 
based  on  the  appropriate  average  design 
heat  loss  from  the  table  below. 

Sput  System  Units 


Manufacturer's  rated  heating  capacity 
(BTU/hr.) 

Rarigaof 
E^s 

Low 

Hig^ 

Heat  pumps  (heating  function):  AM  ca- 
pacities  

5.30 

aso 

The  EER  shall  be  the  Region  IV  value 
based  on  the  appropriate  average  design 
heat  loss  frt)m  the  table  below. 
2.  Yearly  Heating  Cost  Information: 
For  each  model,  display  a  regional 
annual  operating  cost  based  on  8.04^ 
per  kilowatt  hour,  rounded  to  the 
nearest  $10,  calctilated  according  to  10 
CFR  S  430.22(m)(3)(ii]  for  each  region. 
The  heat  loss  of  home  values  given  in 
the  chart  below  are  to  be  considered 
standardized  design  heating 
requirements  in  the  calculation  of 
annual  operating  cost  in  accordance 
with  10  CFR  S  430.22(m)(3)(ii). 


Capacity 


Up  to  9.000„ 


9.100  to  1S.00O„ 


15,100  to  21.000.. 


21.100  to  27.000.. 


27.100  to  33.000 


33.200  to  39.000. 


39.500  to  45,000. 


45.500  to  51.000.. 


51,500  to  57,000. 


57,500  to  63,000. 


1 
2 
3 
4 
5 
6 
1 
2 
3 
4 
5 
6 
1 
2 
3 
4 
S 
6 
1 
2 
3 
4 
5 
6 

r- 

2 
3 
4 
5 
6 
1 
2 
3 
4 
5 
6 
1 
2 
3 
4 
5 
6 
1 
2 
3 
4 
5 
6 
1 
2 
3 
4 
5 
6 
1 
2 
3 
4 


10 


20 


25 


30 


35 


50 


00 


70 


70 


ao 


Heat  loss  of  home  values  used  on  the  grid  fm 
lOOO's  Btu's/hr.) 


5,10 

5, 10. 15 

5, 10, 15 

10,  15,  20 

10,  15,  20 

5,  10,  15 

5.  10,  15 

5,  10.  15.  20 

10.  15,  20.  25 

10,  15,  20,  25, 

10,  15,  20,  25, 

5,  10,  15.  20 

10.  15.  20 

to.  15,  20.  25 

15.  20.  25.  30 

15.  20.  25.  30. 

15.  20.  25.  30. 

10.  15.  20.  25. 

10.  15.  20.  25 

15.  20.  25.  30 

15.  20.  25.  30. 

20.  25.  30.  35. 

20.  25.  30,  35. 

15.  20.  25.  30. 

15.  20.  25.  30 
20.  25,  30.  35, 

20.  25,  30.  35. 
25,  30.  35.  40. 
25,  30.  35.  40. 
20.  25,  30,  35, 

15.  20,  25.  30, 
25.  30.  35.  40. 
30.  35.  40,  SO. 
35,  40,  50.  60. 
35.  40.  50.  60. 
25.  30.  35,  40. 
20.  25.  30.  35. 
25.  30.  35.  40. 
30,  35,  40.  50. 
40.  SO.  60.  70. 
40.  50.  60.  70. 
25.  30.  35.  40. 
20.  25,  30.  35. 
30.  35.  40.  50. 
35.  40.  SO.  60. 
50.  60,  70,  80, 
50.  60.  70.  80. 
30,  35,  40,  50, 
25.  30.  35.  40. 
35.  40,  50.  60. 
40.  50.  60,  70, 
50,  60.  70.  80. 
50.  60.  70.  60. 
35.  40.  50.  60. 
25,  30.  35.  40. 
35.  40.  50.  60. 
50.  60.  70.  80. 
60.  70.  80.  90. 


30 
30 


35,40 
35.40 
30.35 


35.40 
40.50 
40.50.60 
35.40 

40 

40.50 

50.60 

SO.  60,  70.  80 

40,50,60 

35 

50 

60 

70,80,90 

70.  80.  90 

50 

40 

50.60 

60 

80.  90.  100 

80,90,100,110 

SO,  60,  70,  80 

40 

60 

70.80 

90.  100.  110 

90.  100.110,130 

,  60,  70,  80,  90,  100,  110. 

SO 

70 

80,90 

90.  100.  110 

90.100,110,130 

70.  80.  90.  100 

50 

70 

90 

100,  110 


30 


Capacity 


63,500  and  over.. 


Region 


Avenge 

ilesign  naat 

loaafln 

lOOas 

Btu's/hr.) 


00 


loss  of  home  valuas  used  on  the  grid   (in 
1000's  Btu's/hr.) 


60.70.80.90.100,110.  130 
35,  40,  SO,  60.  70, 80,  90.  100 
30.  35.  40.  50,  60 
40,  50,  60,  70.  80 
50.  60.  70.  80.  90.  100 
70.80.90.  100.  110.  130 
70.  80,  90.  100.  1ia  130 
40.  SO.  60.  70.  80 


Include  the  following  note  on  every 
fact  sheet  page  that  lists  annual 
operating  costs. 

Note:  These  annual  heating  costs  are  based 
on  U.S.  Government  standard  tests  and  on  a 
national  average  cost  of  electricity  of  8.04t/ 
KWR  Your  cost  will  vary  depending  on  your 
local  energy  rate  and  how  you  use  the 
product.  A  method  for  estimating  your  cost  of 
operation  is  given  [direct  user  to  location]. 


Your  estimated  cost  =  healingcoef   ^ 


*From  the  National  Average  Annual  Heating  Cost 
TiMe. 

Example:  If  your  electric  rate  Is  12J)Bi/KWH 
and  the  annual  heating  cost  listed  in  the 
chart  is  $200: 


The  methodology  referred  to  in  the 
note  is  provided  below.  This  information 
shall  be  included  at  least  once  in  all 
compendiums  of  fact  sheets.  If  separate 
fact  sheets  are  prepared  for  individual 
distribution  to  consumers,  this 
methodology  must  be  provided  on  or 
with  the  tmbotmd  fact  sheets. 


Your  electric  cost  in  cents  per  KWH 
8.044/KWH 


How  To  Estimate  Your  Heating  Costs 

To  estimate  your  heating  cost 
determine  your  cost  of  electricity  in 
cents  per  kilowatt  hour  (KWH)  from 
your  electric  bill,  yotu*  listed  average 
annual  heating  cost  from  the  National 
Average  Annual  Heating  Cost  Table, 
and  use  that  number  in  the  following 
equation: 


< 


Your  estimated  cost   >=  $200  X 


12.06« 


&04« 


Your  estimated  cost>$200xl.5:B$300 
Your  estimated  costicSaoO 


Heating  Region  Map 


v; 


This  nap  must  be  Included  at  least  once 
In  sll  cpaipendiuins  of  fact  sheets.  If 
separate  fact  sheets  are  prepared  for 
Individual  distribution  to  consumers, 
this  map  must  be  provided  on   or  with  the 
separate  fact  sheets. 


/  VqL  S3.  No.  103  /  Friday.  hUf  37,  IS»  f  KmIm  Mid  lagwfittMi 


mm 


NOOeL 

XXX/CI 
XXX/C2 


AN  EXAMPLE  OF  A  FACT  SHEET  SHO\WING  ONLY 


tHE  HEATWG  FUNCTION  FOR  HEAT  PUMPS 


EIIERGflCUlDE 


■UTING 

CAPACITY   inV^'9/kt.t 

33,0«O 

3S,000 


HEATING  PERFQBMANCE  VOm  SBGION  IV: 


MOIC:  Sine* 

preA^4p«(tt(  1 

■OTvv  in^wm^  fOA^n  4f#   1 

•orfi  praduA 

4w  incHnion 

at  rangat  on 

tact  ihMH 

•  e»Mnal 

t*ast  Efficient  No4*l      6.90 

s.oo 

Hod«l     1^     Thi«  Model  ▼ 

XXX/Cl 


Host  efficient  Node: 
10.00 


Energy  Effrlc-iry  Rst'na  fEER^n— 


Least  efficient  No4«l 
5.HM) 
Model     Y 
XXX/C2 


7.90 

This  Model' 


Host  EfficieRt  Model 
10.00 


Energy  Efficiency  Rating  UERH 


This  (or  tiMse)  energy-  raUm^)  H   (or  ore)  based  en  U.S.  Gowemmen*  s*ondord  tests  o»  tMs  (o» 

condenser  mode)(s)   combined  with   the  most  conwnon  ooil(s).      The  ratings   wiU   vory   slightly   with 
different  coits  and  in  different  geographic   regions. 


WATIONAL  AVtRACE  ANWOAI.  HEATING  COST  TABLE   ($  per  year) 


MODEL  XXX/Cl 

Beat  Loss  of  Boae  (in  1000 '•  Btu's/hr.) 

IS 

20   25   30   35   40   50   60   70   80 

*  Region   1 

«80 

i 

$80  $100  $120 

$140  $170  $200  $240  $200 

$250  $300  $350  $400  $520 

$350  $410  $480  $SS0  $710  $910   $1110  $1330 
«5«0  S«6«  $750  $970  $12«0  $14««  $1720 
$300  $370  $430  $500  $590 

MODEL  XXX/C2 

Beat  Loss  of  Boae  (in  1000 's  Btu's/hr.) 

15 

20   25   30   35   40   50   60   70^   80 

*  Regio»   1 

$50 

$70  $90  $110 

$130  $160  $190  $220  $260 

$240  $280  $330  $400  $500 

$330  $400  $450  $520  $580  $880   $1020  $1230 
$540  $640  $730  $940  $1100  $1300  $1620 
$300  $350  $400  $470  $560 

*Prom  Heating   Regiorv  lap 

(This  is  Page  1  oi  Sawple  Fact  Sheet) 
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NOriE:    These  armued.  heating  costs  are  based  on  U.  S.  Govemnent 
standard  tests  and  on  a  national  average  cost  o£ 
electricity  of  8.04<:/KHH.  Your  cost  will  vary  d^iending 
on  your  local  energy  rate  and  how  you  use  the  product. 
A  methcxi  for  estimating  your  cost  of  operation  is  given 
below.   • 

HDW  TO  ESTIMATE  YOUR  HEATIN3  OOST 

To  estimate  your  heating  cost,  determine  your  cost  of  electricity 
in  cents  per  kilowatt  hour  (KWH)  from  your  electric  bill,  your  listed 
average  annual  heating  cost  from  the  National  Average  Annual  Heating 
Cost  Table,  and  substitute  that  nunter  in  the  following  equation: 


Your 

Estioated  = 
Cost 


Tiistjfld  annual 
heating  cost* 


Your  electrical 
cost  in  cents 


i  8.04<t/KWH 

*    Fran  the  National  Average  Annual  Heating  Cost  Table 

Exanple;  If  your  electric  cost  is  12.06^/KWH  and  the  annual  heating 
cost  listed  in  the  table  is  $200i 


i 


Your 

Estimated  =    $200 

Cost 

Your 

Estimated  -    $200 

Cost 

Your 

Estimated  »    $300 

Cost 


12.06^ 


8.046 


1.5 


$300 


(This  is  page  2  of  sample  fact  sheet) 


By  direction  of  the  Conuniasion. 
EmOyRRock. 
Secretary. 
[FR  Doc  8S-11873  Filed  5-26-88;  8:45  ajn] 


Friday 

May  27,  1988 


Part  VII 

Department  of 
Transportation 

Federal  Aviation  Administration 

14  CFR  Part  71 

Establishment  of  Airport  Radar  Service 

Areas;  Washington  and  Wisconsin;  Final 

Rule 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart71 

[AJTSpac*  Docket  Na  87-AWA-49] 

Eatablislunent  of  Airport  Radar 
Service  Areas;  Wasliington  and 
Wisconsin 

AOCNCV:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 


;  This  action  designates 
Airport  Radar  Service  Areas  (ARSA)  at 
Green  Bay  AustiivStraubel  Field,  WI. 
and  Whidbey  Island  Naval  Air  Station 
(NAS),  WA.  Each  location  is  an  airport 
at  which  a  nonregulatory  Terminal 
Radar  Service  Area  (TRSA)  is  currently 
in  effect.  Establishment  of  Uiese  ARSA's 
will  require  that  pilots  maintain  two- 
way  radio  communication  %vith  air 
traffic  control  (ATC)  while  in  the  ARSA. 
Implementation  of  ARSA  procedures  at 
diese  locations  %vill  reduce  the  risk  of 
midair  collison  in  terminal  areas  and 
promote  the  efficient  control  of  air         I 
traffic.  I 

EFFECnvE  DATE  0901  u.tc  June  30, 
1988. 

FOfl  FURTHER  INFORMATION  CONTACR 

Mr.  Joe  Gill,  Airspace  Branch  (ATO- 
240),  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic 
Operations  Service,  Federal  Aviatioii 
Administration,  800  Independence 
Avenue  SW.,  Washington,  DC  20601: 
telephone:  (202]  267-9252. 
SUPPUEMCNTARY  INFORMATION: 
History 

On  April  22, 1982.  the  National 
Airspace  Review  (NAR)  plan  was 
published  in  the  Federal  Register  (47  FR 
17448).  The  jrfan  encompassed  a  review 
of  airspace  use  and  die  proeednral 
aspects  of  the  air  traffic  control  (ATC) 
system.  The  FAA  published  NAR 
Recommendation  1-2.2.1.  "Replace 
Terminal  Radar  Service  Areas  (TRSA) 
with  Model  B  Airspace  and  Service 
(Airport  Radar  Service  Areas),"  in 
Notice  83-9  (48  FR  34286,  July  28, 1983) 
proposing  the  establishment  of  ARSA's 
at  Columbus,  OH,  and  Austin,  TX. 
Those  locations  were  designated 
ARSA's  by  SFAR  No.  45  (48  FR  50038, 
October  28. 1983)  in  order  to  provide  an 
operational  confirmation  of  the  ARSA 
concept  for  potential  application  on  a 
national  basis.  The  original  expiration 
dates  for  SFAR  45,  December  22, 1984, 
for  Austin  and  January  19, 1985,  for 
Cobmbus  were  extended  to  June  20. 
1985  (49  FR  47176.  November  30. 1984). 


On  March  61 1985.  die  FAA  adapted 
the  NAR  recommendation  and  «»MmH^Hl 
Parts  71. 91. 103  and  105  of  the  Federal 
Aviation  Regulations  (14  CFR  Parts  71 
91. 103  and  105)  to  establish  die  geaenl 
definition  and  operating  rules  for  an 
ARSA  (SO  FR  9252),  and  designated 
Austin  and  Columbus  airports  as 
ARSA's  as  well  as  the  Baltimore/ 
Washington  International  Airport, 
Baltimore,  MD  (50  FR  9250).  Thus  far  die 
FAA  has  designated  109  ARSA's  as 
published  in  £e  Federal  Rej^er  in  the 
implementation  of  this  NAR 
recommendation. 

On  December  22, 1987,  die  FAA 
proposed  to  designate  ARSA's  at  Green 
Bay  Austin  Straubel  Field.  WI,  and 
Whidbey  Island  Naval  Air  Station 
(NAS).  WA  (52  FR  48484).  This  rule 
designates  ARSA's  at  Uiese  airpmts. 
Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  comments  on 
the  proposal  to  the  FAA  Additionally, 
the  FAA  has  held  informal  airspace 
meetings  for  each  of  these  proposed 
airports.  Section  71.501  of  Part  71  of  the 
Federal  Aviation  Regulations  was 
republished  in  FAA  Handbook  7400.60 
dated  January  4. 1988. 

Discassion  of  Comments 

Twenty-five  comments  were  received 
concerning  this  rulemaking  action.  One 
commenter  supported  both  locations. 
The  Soaring  Society  of  America  fSSA], 
while  finding  no  evidence  of  any  local 
soaring  activity,  objected  to  both 
locations.  Their  stated  objection  was 
based  on  a  related  rulemaking  issue. 
Notice  88-2;  Docket  25531.  They  stated 
that,  in  accordance  with  Pub.  L  100-223, 
section  209.  the  final  rule  would 
invalidate  the  ARSA  Regulatory 
Evaluation. 

The  FAA  does  not  agree.  The 
probable  effect  of  a  proposed  rule  has 
no  bearing  on  this  action  until  that  rule 
is  in  effiect  La  addition,  the 
interpretation  of  pobUc  law  is  outside 
the  purview  of  this  rulemaking  action.  If 
the  FAA  were  to  proceed  as  suggested 
by  the  SSA  and  take  no  action  on 
airspace  matters  when  there  are  related 
issues  which  may  have  an  effect  it 
would  find  that  no  action  could  be 
taken.  The  FAA  does  not  believe  that 
this  is  the  intent  of  the  SSA. 

Green  Bay,  WI 

Three  commenters  wrote  in  objection 
to  the  Green  Bay  ARSA.  One 
commenter's  objection  was  based  on  the 
floor  of  the  5-10-mile  area.  He  stated 
that  he  would  only  have  200  feet  in 
which  to  fly  since  he  must  operate  1,000 
feet  above  ground  level  (AGL)  ov« 
congested  areas.  The  FAA  finds  no 


foundation  for  raising  the  5-10-mile  area 
based  on  this  objection.  The  FAA  has 
fbuad  that  pilots  will  not  routinely  fly 
under  this  area  unless  they  desire  to 
apente  at  an  airport  which  underlies 
this  area. 

Another  commenter  suggested  that 
there  was  not  enough  traffic  to  warrant 
taking  this  airspace  and  that  several 
small  general  aviation  entities  around 
the  sides  of  the  ARSA  would  be 
adversely  impacted.  The  FAA  finds  diat 
Green  Bay  not  only  meets  the  initial 
National  Airspace  Review  criteria  of 
having  a  TRSA  and  being  a  Level  III 
Facility  but  also  meets  the  follow-on 
criteria.  Additionally,  the  ARSA  rule 
made  provisions  for  local  agreements 
with  small  entities  to  minimize  any 
potential  impact  History  has  shown  that 
diese  agreements  work  very  well  in 
reducing  or  eliminating  any  impact 

Hie  last  commenter  objected  to  the 
ARSA  stating  there  was  no  need  based 
on  the  fine  safety  record  already 
attained  at  Green  Bay.  The  commenter 
stated  that  the  concentric  circles  ignored 
the  common  practice  of  straight  in 
approaches/departures  for  the  aircraft 
^al  operate  bom  Austin  Strauble  Field. 
In  addition,  the  commenter  suggested 
ttns  was  more  airspace  than  necessary, 
placing  an  ever-increasing  burden  on  the 
private  pilots.  The  FAA  finds  no 
foundation  to  the  stated  objections. 
Even  widi  a  good  safety  record,  the  FAA 
still  has  a  need  to  know  of  all  aircraft 
c^ierating  in  this  close  proximity  to  the 
airport  at  these  critical  altitudes. 

Whidbey  Island  NAS.  WA 

The  FAA  received  20  written 
comments  to  the  Whidbey  proposal. 
Ctee  wrote  in  support  of  the  proposal 
i^difle  the  remainder  offered  objections 
and/or  recommendations. 

Three  hot  air  balloon  pilots  submitted 
a  recommendation  that  all  of  the 
airspace  east  of  the  Swinomish  Slough 
be  cutout  of  the  ARSA  or  that  diey  be 
exempted  from  the  ARSA  requirements. 
The  FAA  finds  a  need  to  know  of  all 
aircraft  operating  at  these  criteria 
altitudes  in  such  close  proximity  to  the 
airport  However,  the  ARSA  rule  made 
inovisions  for  agreements  with  small 
entities  and  the  local  facility  to  preclude 
adverse  impacts  on  these  types  of 
organizations. 

Three  of  the  commenters  suggested 
that  the  comment  period  was  too  short 
and  should  be  extended.  The  FAA 
believes  the  period  for  notice  and 
comment  was  sufficient  to  permit  full 
public  cooiment  on  the  proposed  rule. 

Four  commenters  wrote  in  objection 
stating  that  Whidbey  was  not  busy 
enough.  The  FAA  finds  diat  Whidbey 


NAS  had  182,713  instrument  operations 
during  calendar  year  1987  wdiich  far 
exceeds  the  ARSA  establishment 
criteria  of  75.000  annual  instrument 
operations  at  the  primary  airport  or 
100,000  annual  instnmient  operations  at 
the  primary  and  secondary  airports  or 
250,000  aimual  enplaned  passengers. 

One  commenter  objected  stating  that 
there  was  already  protected  airspace 
and  restricted  Military  Operations 
Areas  (MOA)  at  Whidbey  NAS.  The 
FAA  does  not  agree  that  this  relieves 
the  need  for  die  ARSA  at  Uiis  facility. 
The  FAA  finds  that  ARSA's  and  special 
use  airspace  are  distincUy  different 
types  of  airspace.  Restricted  Areas,  for 
example,  which  are  used  for  hazardous 
activity  like  bombing,  preclude  certain 
operations,  while  MOA's  are  imi>ortant 
as  a  method  of  alerting  pilots  to  unusual 
or  heavy  military  training  operations. 
ARSA's,  on  the  other  hand,  are 
established  because  the  air  traffic 
facility  has  a  need  to  know  of  all  traffic 
operating  in  close  proximity  to  the 
airport.  ARSA's  are  not  designed  to 
exclude  aircraft  but  simply  to  ensure 
that  the  air  traffic  facility  has 
knowledge  of  all  traffic  operating  in  this 
area. 

Several  commenters  suggested  that 
the  floor  of  the  northeast  quadrant 
should  be  expanded  or  raised  to  2.500 
feet  or  higher.  The  FAA  determined  that 
there  was  validity  to  these 
recommendations  and  made 
modifications  to  the  northeast  quadrant. 
The  area  is  expanded  around  to  the  050* 
bearing  from  the  airport  and  the  floor  is 
raised  to  2,000  feet  MSL  This  rule 
reflects  those  changes. 

Two  commenters  suggested  that  the 
ARSA  would  force  pilots  to  fly  low  over 
open  water.  The  FAA  does  not  agree. 
The  FAA  finds  diat  pilots  will  not 
routinely  choose  to  operate  under  the  5- 
10-mile  area  unless  they  wish  to  utilize 
an  airport  in  this  area.  Pilots  may  simply 
choose  to  circumnavigate  to  the  north 
and  down  the  1-5  corridor  or  overfly  the 
ARSA  above  the  ceiling  which  is  only 
4.000  feet  above  airport  elevation,  or 
establish  two-way  radlQ  communication 
and  fly  through  the  ARSA 

Another  commenter  supported  the 
ARSA  and  suggested  that  the  FAA 
should  establish  climb/descent 
corridors  and  chart  them  so  that  pilots 
could  locate  where  high-performance 
aircraft  would  be  exiting  the  top  of  the 
ARSA.  The  FAA  finds  diis 
recommendation  is  outside  the  purview 
of  this  rulemaking  action. 

One  commenter  suggested  the  ARSA 
was  too  small  and  diat  the  FAA  should 
develop  a  type  of  airapace  where  either 
Mode  C  or  two-way  commiuiication  was 
required  but  not  bodi.  The  FAA  finds 


that  any  new  type  of  airspace  is  outside 
the  purview  of  this  rulemaking  action. 
The  FAA  finds  diat  die  charged  ARSA 
size  simply  establishes  where 
mandatory  communications  are 
required.  The  services  to  which  pilots 
have  become  accustomed  in  TRSA's  will 
for  the  most  part  still  be  available 
outside  of  the  ARSA  Therefore,  we  find 
that  the  ARSA  is  optimum  size  and  does 
not  place  any  more  burden  than 
necessary  on  pilots  who  do  not  wish  to 
participate. 

A  couple  of  commenters  suggested 
diat  the  controllers  were  already  too 
busy  and  that  there  were  not  enough 
radio  frequencies  to  handle  all  of  the 
traffic.  The  FAA  does  not  agree.  As 
stated  by  other  commenters,  the  current 
high  rate  of  participation  indicates  that 
there  will  not  be  a  significant  increase  in 
the  volume  of  traffic  when  the  AI^A  is 
implemented.  In  addition,  the  faciuty 
recognized  the  need  for  more 
frequencies  due  to  existing  traffic  and 
has  already  initiated  action  to  obtain 
them.  The  facility  and  region  have 
instituted  action,  and  the  frequencies 
will  be  operational  prior  to  the 
implementation  of  the  ARSA 

Several  commenters  suggested  that 
the  FAA  require  Mode  C  in  the  Whidbey 
area  but  retain  the  voluntary 
communication  and  participation.  The 
FAA  finds  this  recommendation  to  be 
outside  the  purview  of  this  rulemaking 
action,  because  Mode  C  is  not  an 
equipment  requirement  for  an  ARSA 
and  it  was  not  raised  in  the  notice. 

Two  commenters  suggested  climb/ 
descent  corridors  in  lieu  of  the  ARSA. 
The  FAA  finds  that  aircraft  do  not  only 
operate  in  departure/final  approach 
paths.  This  recommendation  would 
preclude  the  facility  having  knowledge 
of  aircraft  operating  in  the  vicinity  of  the 
downwind  and  base  legs  of  the  traffic 
pattern. 

Regulatory  Evaluation 

Those  comments  that  addressed 
information  presented  in  the  Regulatory 
Evaluation  of  the  notice  have  been 
discussed  above.  The  Regulatory 
Evaluation  of  the  notice,  as  clarified  by 
the  "Discussion  of  Comments" 
contained  in  the  preamble  to  the  final 
rule,  constitutes  the  Regulatory 
Evaluation  of  the  final  rule.  Both 
documents  have  been  placed  in  the 
regulatory  docket. 

Briefly,  die  FAA  finds  diat  a  direct 
comparison  of  the  costs  and  benefits  of 
this  rule  is  difficult  for  a  number  of 
reasons.  Many  of  the  benefits  of  the  rule 
are  nonquantifiable,  especially  those 
associated  with  simplification  and 
standardization  of  terminal  airspace 
procedures.  Further,  the  benefits  of 


standardization  result  collectively  from 
the  overall  ARSA  program,  and  as 
discussed  previously,  estimates  of 
potential  reductions  in  absolute  accident 
rates  resulting  from  the  ARSA  program 
cannot  realistically  be  disaggregated 
below  the  national  level.  Therefore,  it  is 
difficult  to  specifically  attribute  these 
benefits  to  individual  ARSA  sites. 
Finally,  until  more  experience  has  been 
gained  with  ARSA  operations,  estimates 
of  both  the  efficiency  improvements 
resulting  in  time  savings  to  aircraft 
operators,  and  the  potential  delays 
resulting  bom  mandatory  participation, 
will  be  quite  preliminary. 

ATC  personnel  at  some  facilities 
anticipate  that  the  process  will  go  very 
smoothly,  that  delays  will  be  minimal. 
and  that  efficiency  gains  will  be  realized 
from  the  start  Other  sites  anticipate 
that  delay  problems  will  dominate  the 
initial  adjustment  period. 

FAA  believes  these  adjustment 
problems  will  only  be  temporary,  and 
that  once  established,  the  ARSA 
program  will  result  in  an  overall 
improvement  in  efficiency  in  terminal 
area  operations  at  those  airports  where 
ARSA's  are  established.  These  overall 
gains  which  FAA  expects  for  thj  ARSA 
sites  established  by  this  rule  typify  the 
benefits  which  FAA  expects  to  achieve 
nationally  from  the  ARSA  program. 
These  benefits  are  expected  to  be 
achieved  without  additional  controller 
staffing  or  radar  equipment  costs  to  the 
FAA. 

In  addition  to  these  operational 
efficiency  improvements,  establishment 
of  these  ARSA  sites  will  contribute  to  a 
reduction  in  midair  collisions.  The 
quantifiable  benefits  of  this  safety 
improvement  could  range  from  less  than 
$100  thousand,  to  as  much  as  $300 
million,  for  each  accident  prevented. 

For  these  reasons,  FAA  expects  that 
the  ARSA  sites  established  in  this  rule 
will  produce  long  term,  ongoing  benefits 
which  will  exceed  their  costs,  which  are 
essentially  transitional  in  nature. 

Regulatory  Flexibility  Determination 

Under  the  terms  of  the  Regulatory 
FlexibUity  Act  the  FAA  has  reviewed 
this  rulemaking  action  to  determine 
what  impact  it  may  have  on  small 
entities.  FAA's  Regulatory  Flexibility 
Determination  was  pubhshed  in  the 
NPRM.  Some  of  the  small  entities  which 
could  be  potentially  affected  by 
implementation  of  the  ARSA  program 
include  the  fixed-base  operators,  flight 
schools,  agricultural  operations  and 
other  small  aviation  businesses  located 
at  satellite  airports  located  within  5 
miles  of  the  ARSA  center.  If  the 
mandatory  participation  requirement 
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were  to  extend  down  to  the  surface  at 
these  airports,  where  under  carrenk 
regulations  participation  in  the  radar 
sovicea  and  radio  commimicatiao  witk 
ATC  is  voluntary,  operations  at  airports 
inside  the  core  might  be  altered,  and 
some  business  conJd  be  lost  to  airports 
outside  of  the  ARSA  core.  Because  FAA 
is  excluding  some  satelhte  airports 
located  within  the  5-mile  ring  to  avoid 
adversely  impacting  their  operations, 
and  in  other  cases  will  achieve  the  sane 
purposes  throu^  Letters  of  Agreement 
between  ATC  and  the  affected  airporta 
estabhshing  special  procedures  for 
operating  to  and  from  these  airports, 
FAA  expects  to  eliminate  virtually  any 
adverse  impact  on  the  operations  of 
small  satellite  airports  whidi  potentially 
could  result  from  the  ARSA  program. 
Similarly.  FAA  expects  to  elkainate 
potential  adverse  impacts  on  existii^ 
flight  training  practice  areas,  as  well  as 
soaring,  ballooning,  parachuting, 
ultralight,  aiul  banner  towing  activities, 
by  developing  special  procedures  which 
will  accommodate  these  activities 
through  local  agreements  between  ATC 
facilities  and  the  affected  organizations. 
For  these  reasons,  the  FAA  has 
determined  that  this  rulemaking  action 
is  not  expected  to  affect  a  substantial 
number  of  small  entities.  Therefore,  the 
FAA  certifies  that  this  regulatory  action 
will  not  result  in  a  significant  economic 
impact  on  a  substantial  number  of  smal 
entities. 

The  Rule 

This  action  designates  Airport  Radar 
Service  Areas  (ARSA)  at  Green  Bay 


Aastin  Straubd  Field.  WL  and  Whkttiey 
Island  Naval  Air  Station  (NAS).  WA. 
Each  location  designated  is  a  pnbik 
airport  at  which  a  nonregulatoiy 
Terminal  Radar  Service  Area  (TRSA)  is 
currently  in  effect  EstabbriiBient  of 
these  ARSA's  will  require  tliAk  pilots 
maintain  two-way  radio  comnamication 
with  air  traffic  controt  (ATC)  while  in 
the  ARSA.  Implementatioo  of  ARSA 
procedures  at  these  locatians  wiM 
reduce  the  risk  of  midair  collisian  in 
terminal  areas  and  promote  the  efficient 
control  of  air  traffic. 

For  the  reasons  cfiscassed  above,  the 
FAA  has  determined  that  this  regolation 
(1)  is  not  a  "major  role"  under  E^cecutive 
Order  12291;  and  (2)  is  not  a  "s^niftcant 
rule"  under  TXTT  Regulatory  PoUcfes 
and  Procedures  (44  FR 11034;  February 
28.1979). 

List  of  Subiects  ia  14  CFR  Part  71 

Aviation  safety.  Airport  radar  service 
areas. 

Adoption  of  the  Amendmanl 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
amended,  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS.  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1348(a),  1354(a).  1510; 
Executive  Order  10854;  49  US.C  100(8) 


(Revised.  Pub.  L  87-4481  iannary  IZ  IfllS);  M 
CFR  11.88. 


S  71.501    [Amsurtsdl 

2.  Section  71.501  is  amended  as 
follows: 

GrMQ  Bay  AtMiin  SirmM  FfoM,  WI  (Nmr| 

That  airspace  extending  upward  from  the 
surface  to  and  including  4,700  feet  MSL 
within  a  S-mile  radius  of  the  Green  Bay 
Austin  Straubel  Field  (laL  44"29*17"  N.,  k>i« 
88*18*58"  W.);  and  that  airspace  extending 
upward  from  1,900  feet  MSL  to  and  including 
4,700  feet  MSL  within  a  10-mile  radius  of  the 
airport 

WUdbey  NAS,  WA  (New) 

That  airspace  extending  upward  from  the 
sorface  to  and  inrhiWing  4,000  feel  MSL 
mthin  a  5  mile  radius  ctf  Whidbey  Island  (lat 
48*21'JD8"  N..  long.  122*39'12"  W.);  and  that 
airspace  excnding  upward  from  1,300  fleet 
MSL  to  and  inr.hiding  4.000  feet  MSL  within  a 
10-mile  radius  of  the  airport  from  the  OSO* 
bearing  from  the  airport  clockwise  to  the  345* 
bearing  from  the  airport;  and  that  airspace 
extending  upward  firom  2.000  feet  MSL  to  and 
including  4,000  feet  MSL  within  a  10-mile 
radius  of  the  airport  from  the  345*  bearing 
from  the  airport  clockwise  to  the  050*  bearij^ 
from  the  airport 

Issued  in  Washington,  DC,  on  May  la 
igoa 

Temple  H.  )ohnaon. 

Manager.  Airspace-Rules  and  AeronauUctd 
Infonoation  Division. 

[FR  Ddc  88-11938  Ffled  5-28-88;  8:46  sm\ 
saiMM  cooe  4no-is-a 
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2.  The  relationship  between  the  Federal  Register  and  Code 
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WHY: 


To  provide  the  pubUc  with  access  to  tnfonnation 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicability  and  legal  effect,  most 
of  which  are  Keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
U.S.C.   1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  870 


Faderal  Employees'  Group  Life 
Insurance  Program;  Continuation  of 
Coverage  During  Military  Service 

AOENCV:  Office  of  Personnel 
Management.  j 

action:  Final  rule.  ' 

•UMMARV:  The  Office  of  Personnel 
Management  is  adopting  as  final  its 
interim  regulations  under  the  Federal 
Employees*  Group  Life  Insurance 
(FEGLI)  Program  that  allow  an  employee 
who  enters  the  military  on  active  duty  or 
active  duty  for  training  to  continue 
FEGLI  coverage  for  up  to  12  months.  The 
regulations  implement  a  statutory 
change  effective  )anuary  1, 1987, 
included  in  the  Federal  Employees' 
Retirement  System  Act  of  1986. 

EFFECnvE  date:  June  30. 1988. 

FO«  FURTHEII INFOIIMATION  CONTACr 

Margaret  Randall  (202)  632-4634. 

•UPPLCMENTARY  INFORMATKMI:  On  April 
15, 1987,  OPM  published  interim 
regulations  in  ihe  Federal  Register  (52 
FR  12133)  with  a  request  for  comments 
from  interested  parties.  No  comments 
were  received.  The  only  change  from  the 
interim  regulations  is  that  the  final 
regulations  change  several  citations  for 
consistency  with  the  new  paragraph 
designations. 

E.0. 12291,  Federal  Regulation 

I  have  determined  that  this  is  not  a 
major  rule  as  deHned  under  section  1(b) 
of  E.0. 12291,  Federal  Regulation. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on  a 
substantial  nmnber  of  small  entities 
because  they  primarily  affect  Federal 


employees,  annuitants,  and  former    . 
spouses. 

List  of  Subjecto  in  5  CFR  Fart  870 

Administrative  practice  and 
procedure.  Government  employees.  Life 
insurance.  Retirement. 

U.S.  Oflice  of  Personnel  Management. 

Constance  Homer, 

Director.. 

Accordingly,  OPM  is  adopting  as  final 
its  interim  regulations  on  5  CFR  Part  870 
published  on  April  15. 1987,  at  52  FR 
12133.  with  the  following  changes: 

PART  870— BASIC  UFE  INSURANCE 

1.  The  authority  citation  for  Part  870 
continues  to  read  as  follows: 

AutlHHity:  5  U.S.C.  8716. 

{870.501    [AmwKiMl] 

2.  In  9  870.501,  the  two  references  to 
"(e)"  in  the  first  sentence  of  paragraph    * 
(d)(4)  and  the  reference  to  "(e)"  in 
paragraph  (d)(6)  are  revised  to  read 
"(d)". 


{870.601    [AmendMl] 

3.  In  S  870.601(a)(4)  and  870.701(a)(2), 
references  to  "{  870.501(e)"  are  revised 
to  read  "§  870.501(d)". 

(FR  Doc  8&-12005  Filed  S-27-88;  8:45  am] 
■tUMQ  cooc  sns-ei-M 

DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  910 
[Lemon  Reg.  61S] 

Lemons  Grown  In  California  and 
Arizona;  Umltatlon  of  Handling 

AOENCV:  Agricultural  Marketing  Service, 
USDA. 

action:  Final  rule. 

summary:  Regulation  615  establishes 
the  quantity  of  fresh  California-Arizona 
lemons  that  may  be  shipped  to  market  at 
375,000  cartons  during  the  period  May  29 
through  ]une  4, 1988.  Such  action  is 
needed  to  balance  the  supply  of  fresh 
lemons  with  market  demand  for  the 
period  specified,  due  to  the  marketing 
situation  confronting  the  lemon  industry. 
DATES:  Regulation  815  ({  910.915)  is 
effective  for  the  period  May  29  through 
June  4, 1988. 
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FOR  FURTHER  INFORMATION  CONTACT 

Raymond  C.  Martin.  Section  Head, 
Volume  Control  Pr<^ams,  Marketing 
Order  Administration  Branch,  F&V, 
AMS.  USDA,  Room  2523,  South  Building. 
P.O.  Box  96456.  Washington,  DC  20090- 
6456;  telephone:  (202)  447-5697. 

SUPPLEMENTARY  INFORMATION:  This 
final  rule  has  been  reviewed  under 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  has  determined  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  action  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Agricultural  Marketing  Agreement  Act 
and  rules  issued  thereunder,  are  unique 
in  that  they  are  brought  about  through 
group  action  of  essentially  small  entities 
actiiig  on  their  own  behalf.  Thus,  both 
statutes  have  small  entity  orientation 
and  compatibility. 

This  regulation  is  issued  under 
Marketing  Order  No.  910,  as  amended  (7 
CFR  Part  910)  regulating  the  handling  of 
lemons  grown  in  California  and  Arizona. 
The  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
(the  "Act,"  7  U.S.C.  601-674),  as 
amended.  This  action  is  based  upon  the 
recommendation  and  information 
submitted  by  the  Lemon  Administrative 
Committee  and  upon  other  available 
information.  It  is  found  that  this  action 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

This  regulation  is  consistent  with  the 
marketing  policy  for  1987-88.  The' 
committee  met  publicly  on  May  24, 1988, 
in  Los  Angeles,  California,  to  consider 
the  current  and  prospective  conditions 
of  supply  and  demand  and 
recommended,  by  a  13-0  vote,  a  quantity 
of  lemons  deemed  advisable  to  be 
handled  during  the  specified  week.  The 
committee  reports  that  the  market  for 
lemons  is  steady. 

Pursuant  to  5  U.S.C.  553,  it  is  further 
found  that  it  is  impracticable, 
unnecessary,  and  contrary  to  the  public 
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interest  to  give  preliminary  notice  and 
engage  in  further  public  procedure  with 
respect  to  this  action  and  that  good 
cause  exists  for  not  postponing  the 
effective  date  of  this  action  until  30  days 
after  publication  in  the  Federal  Register 
because  of  insufficient  time  between  the 
date  when  information  became 
availaUe  upon  which  this  regulation  is 
based  and  the  effective  date  necessary 
to  effectuate  the  declared  purposes  of 
the  Act  Interested  persons  were  given 
an  opportunity  to  submit  information 
and  views  on  the  regulation  at  an  open 
meeting.  It  is  necessary,  in  order  to 
effectuate  the  declared  purposes  of  the 
Act,  to  make  these  regulatory  provisions 
effective  as  specified,  and  handlers  have 
been  ^iprised  of  such  provisions  and 
the  effective  time. 

list  of  Subjects  in  7  CFR  Part  910 

Maiiceting  agreements  and  orders, 
California,  Arizona.  Lemons.  i 

For  the  reasons  set  forth  in  the  I 

preamble.  7  CFR  Part  910  is  amended  aa 
follows: 

PART  aifr-LBIONS  GROWN  IN 
CALIFORNIA  AND  ARIZONA 

1.  The  aotfaority  citation  for  7  CFR 
Part  910  continues  to  read  as  follows: 

Audkority:  Sees.  1-19. 48  Stat  31.  as  ' 
amended:  7  U.S.C  «n-e74.  I 

2.  Section  910l915  is  added  to  read  aa 
follows: 

NolK  This  seotioii  will  not  appear  in  the 
Code  of  Federal  Regvlations.  | 


I910.91S    Lemon  RagutaMon  615. 

The  quantity  of  lemons  grown  in 
CaUfomia  and  Arizona  which  may  be 
handled  during  the  period  May  29, 1968, 
through  lune  4, 1968,  is  established  at 
375.000  cartons. 

Dated:  .May  2S,  19aS 
Robert  C  Keaoey, 

Deputy  Director,  Frvit  and  Vegetable 
Division,  Agn'cuJtura]  Marketing  Service. 
(FR  Doc  88-1212B  FQed  5-27-88;  8:45  am] 


7Cm  Part  1068 

(Dodtel  N».  AO-17S-A411 

MMcin  tlM  UppOT  MMwMt  Markatlng 
Atm;  Ordw  Amandbig  Ontor  j 

aobscy:  Agricultural  MarkeOng  Service. 
USDA.  I 

AcnoicHnalrBle. ' 

SUMMAJIY:  This  action  amends  the 
Upper  Midwest  order  by  making  reserve 
supply  plants  subject  to  minimum 


shipping  standards  dtuing  the  months  of 
August  through  December  in  order  to  be 
pool  plants  under  the  order.  The  plants 
will  be  required  to  ship  to  pool 
distributing  plants  5  percent  of  the  total 
milk  production  received  from  dairy 
farmers  or  diverted  by  the  plant 
operator  during  each  month  of  August 
and  December,  and  8  percent  of  such 
receipts  dtuing  each  of  the  months  of 
September,  October  and  November  in 
order  to  maintain  their  pool  status.  Two 
or  more  reserve  supply  plants  will  be 
allowed  to  have  their  receipts  and 
shipments  to  pool  plants  considered  on 
a  combined,  or  unit  basis  to  meet  the 
minimum  shipping  requirements  or  a 
"call"  by  the  market  administrator  for 
milk  supplies  needed  for  Class  I,  or 
fluid,  use.  However  each  handler  in  such 
a  unit  will  have  to  ship  at  least  S  percent 
of  its  receipts  on  an  individual  basis 
diuing  one  mondi  of  any  August  through 
December  period  in  order  to  qualify  for 
pool  status  during  the  month  of 
December. 

All  of  the  changes  are  based  on 
industry  proposals  considered  at  a 
public  hearing  held  July  7-8, 1988  and 
aje  necessary  to  assure  an  adequate 
supply  of  mi]k  in  an  orderly  manner  for 
Class  I  (fhiid)  use  in  the  Upper  VGdwest 
markethig  area. 
EFncnVK  DATE  July  1, 1988. 
FOR  PURTHDI  mPORMA-nON  CONTACT: 
Constance  M.  Brenner,  Marketing 
Specialist.  USDA/AMS/Dairy  Diviakm. 
Order  Formulation  Branch,  Room  2968. 
South  Building.  PX).  Box  96456, 
Washfaigton.  DC  20090-6456.  (202)  447- 
7183. 

SUPKEMDfTAIIV  INFOIIMATKM:  Prior 
documents  in  this  proceeding: 

Notice  of  Hearing:  Issued  Jyne  19, 
1987;  published  June  2S.  1967  ($2  PR 
23843). 

Partial  Decision:  Issued  September  2, 
1987;  published  September  9, 1987  (52  FR 
33943). 

Order  amending  the  Order  Issued 
September  2a  1967;  pubtidied  October 
2. 1987  (52  FR  36909). 

Recommended  Deci$ion:lMved 
January  12, 1968;  published  January  19, 
1968  (53  PR  1360). 

Final  Decision:  Issued  April  27, 1988; 
published  May  3. 1968  (53  FR  15600). 

Correction  to  Final  Decision:  Issued 
May  5, 1988;  published  May  10, 1968  (53 
FR  16556). 

Findings  and  Detarminartona 

The  findings  and  determinations 
hereinafter  aet  forth  supplement  Aoee 
that  were  made  when  the  Upper 
Midwest  order  was  first  tsaned  and 
when  it  was  amended.  TIm  previous 
findings  and  determinations  are  hereby 


ratified  and  uadlimed.  exo^t  where 
they  may  conflict  with  those  set  forth 
herein. 

fa)  Findings  Upon  the  Basis  of  the  ■■ 
Hearing  necoro 

A  public  hearing  was  held  upon 
certain  proposed  amendments  to  the 
tentative  marketiag  agreement  and  to 
the  order  regulating  the  handling  of  milk 
in  the  Upper  Midwest  marketing  area. 
The  hearing  was  held  pursuant  to  the 
provisions  of  the  Aylcultural  Marketing 
Agreement  Act  of  1937.  as  amended  (7 
U.S.C  601-674),  and  the  applicable  rules 
of  practice  and  procedure  governing  die 
formulation  of  marketing  agreements 
and  maiketing  ord«s  (7  CFR  Part  900). 

Upon  the  basis  of  the  evidence 
introduced  at  such  hearing  cmd  the 
record  thereof,  it  is  found  that 

(1)  The  said  order  as  hereby  amended 
and  all  of  the  terms  and  conditions 
thereof,  w^  tend  to  effectuate  die 
declared  policy  of  the  Act 

(2)  The  parity  prices  of  milk,  as 
determined  pursuant  to  section  2  of  the 
Act  are  not  reasonable  in  view  of  the 
price  of  feeds,  available  supplies  of 
feeds,  and  other  economic  conditions 
which  affect  market  supply  and  demand 
for  milk  in  die  Upper  Midwest  marketing 
area;  and  the  minimum  prices  specified 
in  the  order  as  hereby  amended  are  such 
prices  as  wiO  reflect  the  aforesaid 
factors,  insure  a  sufficient  quantity  of 
pure  and  wholesome  milk,  and  be  in  die 
public  interest  and 

(3)  Hie  Upper  Kfidwest  order  as 
hereby  amended  regulates  the  handling 
of  milk  in  the  same  manner  as,  and  is 
applicable  only  to  persons  in  die 
respective  classes  of  industrial  or 
commercial  activity  specified  in.  a  « 
marketing  agreement  upon  which  a 
hearing  has  been  held. 

(b)  Determinations. 

It  is  hereby  determined  that 

(1)  The  refusal  or  failure  of  handlers 
(excluding  cooperative  associations 
specified  in  section  8c(9)  of  tiie  Act)  of 
more  than  50  percent  of  the  milk,  wb^ 
is  mariceted  within  the  marketing  area, 
to  sign  a  {uroposed  marketing  agreement 
tends  to  prevent  the  effectuation  of  the 
declared  policy  of  the  Act 

(2)  The  issuance  (rf  diis  order 
amending  the  order  is  the  only  practical 
means  pursuant  to  the  dedared  policy  of 
the  Act  of  advandng  die  interests  of 
producers  as  defined  in  the  order  and 

(3)  The  issuance  of  the  order 
anwndfag  the  order  ia  appwvd  or 
favorad  ^  at  leaal  two-iMrda  of  die 
producers  who  daring  the  delerrained 
representativs  period  ware  engaged  in 


the  production  of  milk  for  sale  in  the 
marketing  area. 

List  of  Subjects  in  7  CFR  Part  1068 

Milk  marketing  orders,  Milk,  Dairy 
products. 

Order  Reladve  to  Handling 

It  is  therefore  ordered.  That  on  and 
after  the  effective  date  hereof,  the 
handling  of  milk  in  the  Upper  Midwest 
marketing  area  shall  be  in  conformity  to 
and  in  compliance  with  the  terms  and 
conditions  of  the  aforesaid  order,  as 
amended,  and  as  hereby  further 
-amended,  as  follows: 

PART  1068— MILK  IN  THE  UPPER 
MIDWEST  MARKETING  AREA 

1.  The  audiority  citation  for  7  CFR 
Part  1068  continues  to  read  as  follows: 

Authority:  Sec*.  1-19. 48  Stat  31,  as 
amended;  7  U.S.C.  601-674. 

2.  In  §  1068.7  Pool  plant  amend 
paragraph  (d)  by  revising  (d)(3)  and 
(d)(6),  redesignating  (d)(5)  as  (d)(7)  and 
revising  new  (d)(7),  redesignating  (d)(4) 
as  (d)(5)  and  revising  new  (d)(5),  and 
adding  new  (d)(4)  to  read  as  follows: 

S1068.7   Poolplant 


(d)  •  •  • 

(3)  The  operator  of  the  plan  has  filed  a 
request  with  the  market  administrator 
for  pool  reserve  supply  status  no  later 

•than  July  15  of  each  year.  Once  qualified 
as  a  pool  plant  purauant  to  this 
paragraph,  such  status  shall  be  effective 
for  August  and  continue  through  the 
following  July  unless  the  operator 
requests  nonpool  status  for  the  plant 
prior  to  the  first  day  of  the  month  for 
which  nonpool  status  is  requested,  the 
plant  subsequently  fails  to  meet  all  of 
the  conditions  of  this  paragraph,  or  the 
plant  qualifies  as  a  pool  plant  under 
another  order; 

(4)  The  volume  of  bulk  fluid  milk 
products  shipped  fi*om  the  plant  to  pool 
distributing  plants  during  each  of  the 
months  of  August  and  December  is  5 
percent  or  more  and  during  each  of  the 
months  of  September,  October,  and 
November  is  8  percent  or  more  of  the 
total  Grade  A  milk  received  at  the  plant 
fix)m  dairy  farmers  during  the  month 
(including  milk  delivered  to  the  plant 
fiom  dairy  farms  for  the  account  of  a 
cooperative  association  pursuant  to 

§  1068.9(c)  and  milk  diverted  from  the 
plant  by  the  plant  operator  but 
excluding  milk  diverted  to  the  plant 
from  another  pool  plant),  subject  to  the 
following  conditions: 

(i)  These  shipping  percentages  may  be 
decreased  by  up  to  five  percentage 
points  during  the  months  of  August  and 


December,  and  by  up  to  eight  percentage 
points  during  the  months  of  September. 
October  and  Novemberrby  the  Director 
of  the  Dairy  Division  if  he  finds  that 
such  revision  is  necessary  to  prevent 
uneconomic  shipments.  Before  making 
such  a  finding,  the  Director  shall 
investigate  the  need  for  revision  either 
on  his  own  initiative  or  at  the  request  of 
interested  penons.  ff  the  investigation 
shows  that  a  revision  of  the  shipping 
percentage  might  be  appropriate,  he 
shall  issue  a  notice  stating  that  the 
revision  is  being  considered  and  invite 
data,  views,  and  arguments; 

(ii)  A  cooperative  association  that 
operates  a  reserve  supply  plant  may 
include  as  qualifying  shipments  its 
deliveries  to  pool  distributing  plcmts 
directiy  from  farms  of  producera 
pursuant  to  S  1068.9(c); 

(iii)  A  proprietary  handler  may 
include  as  qualifying  shipments  milk 
diverted  to  pool  distributing  plants 
pursuant  to  S  1068.13(d); 

(5)  The  operator  of  the  plant  supplies 
fluid  milk  products  to  pool  distributing 
plants  located  within  an  area  designated 
by  the  market  administrator  as  the  "call 
area"  in  compliance  with  any 
announcement  by  the  market 
administrator  requesting  a  minimum 
level  of  shipments,  as  further  provided 
below: 

(i)  The  market  administrator  may 
require  such  supplies  of  fluid  milk 
products  from  operators  of  any  pool 
reserve  supply  plants  within  the  call 
area  whenever  he  finds  that  milk 
supplies  for  Class  I  use  at  pool 
distributing  plants  within  the  call  area 
are  needed  from  plants  qualifying  under 
this  paragraph.  Before  making  such  a 
finding,  the  market  administrator  shall 
investigate  the  need  for  such  shipments 
either  on  his  own  initiative  or  at  the 
request  of  interested  peraons.  If  his 
investigation  shows  that  such  shipments 
might  be  appropriate,  he  shall  issue  a 
notice  stating  that  a  shipping 
announcement  is  being  considered  and 
inviting  data,  views,  and  arguments  «vith 
respect  to  the  proposed  shipping 
announcement 

(ii)  For  the  purpose  of  meeting  any 
shipping  requirement  announced  by  the 
market  administrator; 

(A)  Qualifying  shipments  to  pool 
distributing  plants  within  the  call  area 
may  originate  from  any  plant  or 
producer  milk  supplies  of  the  handler 
provided  that  shipments  from  sources 
other  than  the  plant(s)  subject  to  the  call 
and  milk  supplies  for  which  a 
cooperative  association  is  the  handler 
pursuant  to  1 1068.9(c)  must  be  in 
addition  to  any  shipments  already  being 
made  by  the  handler  and  may  not  result 
from  shifting  milk  supplies  from  a  pool 


distributing  plant  outside  the  call  area  to 
one  within  the  call  area;  and 

(B)  Shipments  from  a  reserve  supply 
plant  within  the  call  area  to  a  pool 
distributing  plant  outside  the  call  area  or 
to  a  comparable  plant  regulated  under 
another  Federal  order  may  count  as  if 
delivered  to  a  pool  distributing  plant 
within  <he  call  area  if  the  market 
administrator  is  notified  of  the  amount 
of  any  such  commitments  to  ship  milk 
prior  to  announcement  of  a  shipping 
requirement  pursuant  to  this  paragraph. 
Qualifying  shipments  to  an  other  order 
plant  may  not  be  classified  pursuant  to 
1 1068.42(b)(3):  and 

(iii)  Failure  of  a  handler  to  comply 
with  any  announced  shipping 
requirement  pursuant  to  { 1068.7(d)(5), 
including  making  any  significant  change 
in  his  marketing  operations  that  the 
market  administrator  determines  has  the 
impact  of  evading  or  forcing  such  an 
announcement,  shall  result  in  immediate 
loss  of  pool  status  for  the  plant  pursuant 
to  §  1068.7(d).  A  plant  losing  pool  status 
in  this  manner  or  a  plant  that  requests 
nonpool  status  may  not  again  qualify  as 
a  pool  plant  punuant  to  S  1068.7(d)  until 
the  following  August 

(6)  In  order  to  meet  the  requirements 
of  paragraphs  (d)(4)  and  (d)(5]  of  this 
section,  two  or  more  reserve  supply 
plants  operated  by  one  or  more 
handler(s]  may  qualify  for  pooling  as  a 
unit  during  the  following  months  of 
August  through  July  by  meeting  the 
applicable  percentage  requirements  of 
this  paragraph  in  the  same  manner  as  a 
single  plant,  provided  that: 

(i)  The  handler(8)  file  a  request  with 
the  market  administrator  for  such  unit 
status  no  later  than  July  15  of  each  year. 
Such  a  request  should  specify  the  order 
in  which  the  plants  would  cease  to  be 
considered  part  of  the  unit  if  the  unit 
fails  to  meet  the  applicable  percentage 
requirements  of  S  1068.7(d)  (4)  and  (5). 
Any  plant  that  ceases  to  be  part  of  a 
unit  will  not  be  eligible  to  rejoin  a  unit 
until  the  following  August.  No  plant  may 
become  part  of  a  unit  after  the  unit  is 
formed  and  the  maricet  administrator 
has  been  notified;  and 

(ii)  Each  handler  operating  reserve 
supply  plant(s)  for  which  the  shipping 
percentages  in  S  1068.7(d)(4]  are  met  as 
part  of  a  unit  described  in  §  1068.7(d)(6) 
must  ship  at  least  5  percent  of  the  Grade 
A  milk  received  at  its  plant(s)  from  dairy 
farmers  during  the  month  (including  milk 
delivered  to  the  handler's  plant(s)  from 
dairy  farms  for  the  account  of  a 
cooperative  association  pursuant  to 
1 1068.9(c)  and  milk  diverted  from  the 
plant(s)  by  the  plant  operator  but 
excluding  milk  diverted  to  the  plant(s) 
bom  another  pool  plant)  to  pool 
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distributing  plants  in  one  of  the  months 
of  August  thiYiugh  December  in  order  for 
the  handler's  piant(s)  to  be  a  reserve 
supply  plant(8)  for  the  month  of 
December. 

[7]  A  plant  must  have  been  a  pool 
plant  under  this  order  pursuant  to 
S  1068.7  (a),  (b)  or  (d]  during  each  of  the 
preceding  moiiths  of  August  through 
December  to  be  a  pool  reserve  supply 
plant  during  the  following  months  of 
January  through  July. 

Sipied  at  WasiiingloQ.  DC.  oa  May  23. 
1988.  I 

KaoMlfa  A.  GiQaa, 

Assistant  Secretary,  Marketing  and 

Inspection  Services. 

(FR  Doc  88-12100  Fdad  i-O-m  SstS  am] 


natknial  credit  umon 
admhhstration 

12  CFft  Pwt  701 
Refund  of  Interest 


:  Natimial  Cndit  Uiu<» 
Administration  ("NCUA"). 
ACTION:  Final  Amencfanent 


:  Pnrsunt  to  NCUA's  policy  to 
periodicaUy  review  each  of  its 
regulations,  in  December.  1987,  the 
NCUA  isBoed  a  proposed  reviaioo  of 
S  701.24  rRefund  of  Interest ")  for  public 
conunenL  The  NCUA  Board  has  now 
approved  the  proposal  in  final  form.  The 
final  rule  eliminates  unneeded 
provisions  and  grants  Federal  credit 
unions  more  flexibility  in  wxtlting 
interest  refunds. 
WFrwemn  bmb:  May  31. 1988. 
uniMBM.  National  Credit  Union 
Administration,  1776  G  Street  NW., 
Washington.  DC  20456. 
FOR  SUHTHCn  MFOMHATION  CONTACr 
Hattie  M.  Ulan,  Staff  Attorney.  NCUA. 
Office  of  General  Counsel,  at  die  above 
address,  or  telephone:  (202)  357-1030. 
tumAKHTMV  mrmmation:  Section 
701.24  ("Refnnd  of  Interest")  implements 
section  113(9)  of  the  Federal  Credit 
Union  Act  (12  U.S.C.  1761b(9)].  which 
empowers  a  Federal  credit  onion 
("FCU")  board  of  directors  kx 

authorize  intcreat  refonda  to  Benben  of 
record  al  the  dose  of  hininfi  on  the  last  day 
of  any  (fividend  period  fraai  iwrm—  earned 
and  recefred  m  prnptjeOuB  to  tlie  interest 
paid  by  ttem  dovins  that  di»iduMl  period 

Section  701.24  currently  provides: 

(a)  The  board  of  directors  of  a  Fedeta) 
credit  unioa  may  eiitborixe  as  aihiral  lefand 
to  members  wiio  paid  intaest  to  the  credit 
union  during  any  diridend  period  and  who 
are  members  of  record  at  the  close  of 


business  on  the  last  day  of  sach  dividend 
period 

|b)  The  amount  of  interest  refund  to  each 
member  shall  be  determined  as  a  percentage 
of  the  interest  paid  by  the  member.  Sach 
percentage  otay  vary  according  to 
claseificattons  of  loans  established  pursaant 
to  12  CFR  70l.21-l(d). 

(c)  Based  upon  a  determination  that  sai^ 
loans  have  not  made  a  significant 
contribution  to  the  earnings  that  make  the 
refund  possible,  the  board  of  directors  may 
exclude  from  an  interest  refimd  (i)  any 
classification  of  loans  determined  in 
accordance  with  paragraph  (b)  of  this  section, 
and  (K)  all  k>ans  delinquent  at  least  twro 
months,  or  all  loans  delinquent  for  such 
greater  period  as  is  determined  liy  tbe  board. 

(d)  The  board  of  cKrectors'  minutes  shall 
document  tlte  reasons  for  any  deciskm  to 
vary  interest  reftmd  rates  or  exdade  certain 
loans  form  a  refund. 

(e)  The  board  of  directors  may  authorize  an 
interest  refund  for  a  dividend  period  only 
during  such  time  as  it  may  dedare  a 
dividend.  However,  if  in  a  given  calendar 
year  a  credit  onion  has  di>ideBd  periods 
more  frequent  than  annaal  and  an  interest 
refand  was  not  authorized  for  one  or  more 
dividend  periods,  the  Ixiard.  during  t)ie  tfane 
penaitted  for  the  deciaration  of  the  cvrent 
diridend.  may  authorize  an  interest  refund 
for  the  current  dividend  period  and  for  any 
one  or  more  of  the  omitted  dividend  periods. 

(f)  The  board  of  directors  shall  not 
authorize  an  interest  refiuid  for  any  dividend 
period  unless  dividends  have  been  declared 
and  paid  on  share  accounts. 

(g)  An  interest  refund  shall  be  recorded  on 
the  books  of  the  credit  union  as  a  reduction 
of  interest  income. 

On  December  3, 1987,  the  NCUA  Board 
proposed  to  simplify  and  clarify  this 
provision  (52  FR  46601  (Dec.  9, 1987]): 

(a)  By  eliminating  reference  in 
subsection  (b)  to  **12  CTR  701.21-l(d)", 
since  that  provision  had  previously  been 
deleted  from  the  Regulations: 

(b)  By  eliminating  subsection  (g),  since 
the  subject — the  required  accounting 
treatment  of  an  interest  refund — is 
already  more  fully  covered  in  the 
Accounting  Manual  and  under  generaUy 
accepted  accounting  standards: 

(c)  By  eliminating  from  subsection  (d) 
the  Federal  paperwork  requirement  that 
the  board  set  forth  in  its  minutes  the 
reasons  for  any  variance  in  interest 
refund: 

(d)  By  amending  subsectioD  (c)  to 
increase  FCU  board  flexibility  to 
exclude  classes  of  loans  from  an  interest 
refund;  and 

(e)  By  deleting  subsection  (e)  and 
adding  a  sentence  to  subsection  (a),  to 
siasplify  an  ^CU's  task  of  deciding 
whether  it  has  sufficient  dividends  to 
permit  an  interest  refwuL 

NCUA  received  three  comment  letters 
on  its  proposed  revision:  two  from  credit 
union  trade  associations  and  one  from  a 
Federal  credit  union.  Two  commenters 


were  in  total  agreement  with  the 
proposal.  The  third  commenter  (a  credit 
union  trade  association)  supported 
maintaining  the  requirement  that  the 
reasons  for  varying  interest  refund  rates 
or  exclusion  of  certain  loans  from 
interest  refunds  be  documented  in  the 
FCU  board  minutes.  This  commenter 
stated  that  decisions  on  interest  refunds 
would  be  made  at  board  meetings;  that 
FCU  boards  are  required  by  the  FCU 
Act  to  keep  minutes  of  all  meetings  (12 
U.S.C.  1761b);  and  that  common  law 
generally  requires  that  official  actions 
taken  at  a  meeting  of  a  board  of 
directors  be  noted  in  its  minutes. 

The  NCUA  Board  does  not  believe  a 
separate  paperwork  requirement  on  this 
subject  in  NCUA's  Rules  and 
Regulations  is  appropriate.  The  legal 
reqoirement  on  an  FCU  Board  does  not 
depend  q>on  the  langoage  in  the  present 
S  701.24.  Moreover,  tihe  Board  believes 
including  a  statement  of  reasons  for  any 
variance  in  interest  refunds  would  be  a 
wise  business  decision  which  an  FCU 
board  would  do  even  without  legal 
obligation. 

The  final  rule  is  effective  upon 
publication  (no  thirty-day  delay)  since  it 
relieves  current  restrictions.  It  allows  for 
interest  refunds  based  on  the  interest 
rate  of  the  loan  and  eliminates  the 
regulatory  requirement  that  reasons  for 
variations  in  interest  rate  refunds  be  set 
forth  in  the  board  minutes. 

Regulatory  Precadmes 

Regulatory  Flexibility  Act 

The  NCUA  Board  hereby  certifies  that 
the  final  rule  will  not  have  a  ngnificant 
impact  on  a  substantial  number  of  small 
credit  unions.  Accordingly,  the  Board 
has  determined  that  a  Regulatory 
Flexibility  Analysis  is  not  required. 

Paperwork  Reduction  Act 

This  rule  eliminates  the  collection  of 
information  requirement  found  in  the 
present  rule  (documentation  in  FCU 
board  meeting  minutes  of  loans 
excluded  from  interest  refunds).  Since 
the  final  rule  eliminates  the  collection 
requirement,  the  rule  need  not  be  sent  to 
the  OfBce  of  Management  and  Budget 
for  approval. 

Executive  Order  12612 

This  rule  does  not  affect  state 
regulation  of  credit  unions.  The  rule 
implements  a  provision  of  tbef  CU  Act 
concerning  refunds  of  interest  by 
Federal  credit  unions. 

Lisf  of  Sabjscts  in  12  CFR  Part  Tin 

Oedit  unions.  Interest  refund. 


By  the  Natiooal  Credit  Union 
Admhiistratiim  Board  on  May  20, 1988. 
Becky  Bakat, 
Secretary  of  the  Board. 

Accordingly.  NCUA  has  amended  its 
regulations  as  follows: 

PART  701-{AMENDED] 

1.  The  audiorify  citation  for  Part  701 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1755. 1756. 1757. 1758, 
1761a,  1781b.  17M,  1787, 1782, 1784. 1787, 
1789, 1798. 

In  addition,  S  701.31  is  also  authorized  l>y 
15  U.S.C.  1601  et  seq.,  42  U.S.C  1781  and  42 

U.S.C.  3eoi-a6i& 

2.  Section  701.24  is  revised  to  read  as 
follows: 

9701.24    Refund  of  intsrsst 

(a)  The  board  of  directors  of  a  Federal 
credit  union  rosy  authorize  an  interest 
refund  to  members  who  paid  interest  to 
the  credit  union  during  any  dividend 
period  and  who  are  members  of  record 
at  the  close  of  business  on  the  last  day 
of  such  dividend  period.  Interest  refunds 
may  be  made  for  a  dividend  period  only 
if  dividends  on  share  accounts  have 
been  declared  and  paid  for  that  period. 

(b)  The  amount  of  interest  refund  to 
each  member  shall  be  determined  as  a 
percentage  of  the  interest  paid  by  the 
member.  Such  percentage  may  vuy 
according  to  the  type  of  extension  of 
credit  and  the  interest  rate  charged. 

(c)  The  board  of  directtHis  may 
exclude  frona  an  interest  refund: 

(1)  A  particular  type  of  extension  of 
credit: 

(2)  Any  extension  of  credit  made  at  a 
particular  interest  rate:  and 

(3)  Any  extension  of  credit  that  is 
presently  delinquent  or  has  been 
delinquent  within  the  period  for  ladiich 
the  refund  is  being  maide. 

[FR  Doc.  88-11992  Filed  5-27-88:  8:45  am] 
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12  CFR  Part  701 

Foaa  Paid  liy  Fadsfal  Credit  Unions^ 
Sltare,  Share  Draft,  and  Shve 
Cartlflcata  Accounts 

AOCNCV:  National  Credit  Union 
Administration  ("NCUA"). 
action:  FfaisI  smeadmenL 

SUmMRV:  This  amendment  makes 
certain  technical  changes  to  fS  701.6(a) 
and  701^c)  of  NCUA's  Rnles  and 
Regulations.  The  change  to  {  701.6(a) 
conforms  the  rule  of  a  prior  NCUA 
Board  decision  to  asaess  its  operatiooal 
fees  based  on  the  Agency's  fiscal  year, 
rather  than  the  calendar  year.  The 


changes  in  i  701.35(c):  (a)  Clarify  that 
Federal  credit  unions  ('TCU's")  must 
comply  with  all  applicable  Federal  laws 
concerning  the  types  of  disclosures,  fees 
or  charges,  time  for  crediting  of 
deposited  funds,  and  other  matters 
relating  to  share,  share  draft  and  share 
certificate  accounts;  and  (b)  simplify  the 
provision's  wording.  The  amendments 
do  not  alter  any  existing  obligations  or 
liabilities. 

EFFECTIVE  DATE:  May  3t  1988. 
address:  National  Credit  Union 
Administration.  1776  G  Street  NW, 
Washii^ton.  DC  2045& 
FOR  PURffMER  INFORMATION  CONTACT: 
Timothy  P.  McCoUum,  Assistant 
General  Counsel,  or  Roy  DeLoach,  Staff 
Attorney,  Office  of  General  Counsel,  at 
the  above  address,  or  telephone:  (202) 
357-103a 
8UPPI.EMENTARY  INFORttlATlON: 

I.  Section  7S1.8(a) 

Section  701.6(a)  of  NCUA's  Rules  and 
Regulations  now  provides  for  NCUA's 
assessment  of  an  operational  fee  for  its 
"calendar  year"  costs.  On  July  16, 1985. 
however.  Qie  Board  changed  NCUA's 
accounting  of  •operational  fees  assessed 
FCUs  to  apply  to  NCUA's  fiscal  year 
rather  dtan  the  calendar  year. 
Notification  was  sent  to  all  Federal 
credit  unions  at  that  time;  and  the 
annual  operating  fees  notification  letter 
states  that  the  fee  is  for  the  NCUA  fiscal 
year's  operating  expenses. 

The  Board  amendment  of  {  701.6(a) 
would  change  reference  to  "calendar 
year"  to  "National  Credit  Union 
Administration  fiscal  year  (October  1  to 
September  30)".  The  diange  therefore 
simply  conforms  the  rule  to  the  Board's 
prior  decision  and  current  practice. 

n.  Section  70135(c) 

Section  701.35(c)  of  NCUA's  Rules  and 
Regulations  (12  CFR  701.35(c))  provides: 

A  Federal  credit  union  is  empowered  to 
determine  the  types  of  disclosures,  fees  or 
charges,  time  for  crediting  of  deposited  funds, 
and  all  other  matters,  not  inconsistent  with 
this  Section,  affecting  the  opening, 
maintaining  or  closing  of  a  share,  share  draft 
or  share  certificate  acoovnt  To  the  extent 
that  state  law  attempts  to  regulate  sach 
activity,  it  is  not  applicable.  Notliing  faertio  is 
intended,  however;  to  allow  a  Federal  credit 
tmioD  to  amend  or  modify  its  contract  with  a 
membei  unilaterally  unless  it  Itas  previously 
reserved  the  ri^t  to  do  so. 

Under  authorify  granted  by  Title  VI  of 
the  Competitive  Eqoalify  Banking  Act  oi 
1987  ("EJqwdited  Funds  Availabilify"). 
the  Federal  Reserve  Board  has  issued 
proposed  regulations  which  would 
require  an  FCU  to  make  funds  placed  in 
share  draft  accounts  available  to 
members  by  certain  times  and  disclose 


its  funds  availabilify  policy  to  its 
members.  The  Federal  Reserve  Board 
expects  to  issue  final  rules  by  June  1988. 
which  will  become  effective  later  this 
year. 

The  NCUA  Board  believes  a  general 
reference  to  "other  Federal  law,"  which 
would  include  these  requirements  and 
others  that  may  follow,  will  be  helpful  to 
alert  Feu's  to  the  need  to  look  beyond 
die  FCU  Act  and  NCUA's  Rules  and 
Regulations  in  assuring  compliance  with 
Federal  laws. 

The  Board  has  also  taken  this 
opportunity  to  simplify  some  of  the 
wording  in  \  701.35(c).  The  last 
sentence,  regarding  the  need  of  an  FCU 
to  compfy  with  its  contractual 
obligations,  has  been  deleted,  and  a 
similare  statement  added  in  the  first 
sentence.  The  preemption  language  has 
also  been  shortened. 

m.  Changes  Effective  Inunediately 

These  changes  in  no  way  alter 
existing  FCU  autiiorities  or 
responsibilities.  The  amendments  are 
therefore  being  made  effective 
immediatefy.  vridiout  request  for  public 
comment. 

Regulatory  Procedures 

Regulatory  Flexibility  Act 

The  NCUA  Board  has  determined  and 
certifies  that  this  amendment  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  credit 
unions  because  the  charges  are  directed 
at  clarification  of  present  regulations 
rather  than  creation  of  new  regulatory 
restrictions.  Therefore,  a  regulatory 
flexibility  analysis  is  not  required. 

Paperwork  Reduction  Act 

The  amendment  does  not  contain  any 
collection  of  information  requirements. 

Executive  Order  12612 

The  amendment  does  not  affect  state 
regulation  of  state  chartered  credit 
unions.  The  amendment  simplifies,  but 
does  not  change  the  substance  of,  a 
provision  preempting  certain  state 
regulation  of  Federal  credit  unions,  lliis 
provision  has  previously  been  subject  to 
public  notice  and  comment 

list  of  Subjects  in  12  CFR  Part  701 

Credit  unions,  fees  paid  by  Federal 
credit  unions.  Share.  Share  draft  Siare 
certificate  accounts.  Federal  laws. 

By  the  National  Credit  Union 
Administration  Board  on  May  20, 1988. 
Becky  Baker. 
Secretary  ofdte  Board. 

Accordingly.  NCUA  amends  its 
Regulations  as  follows: 


/Vol 
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PART  701-ORGANIZATION  AND 
OPERATION  OF  FEDERAL  CREDIT 
UNIONS 

1.  The  authority  for  Part  701  is  revised 
to  read  as  follows: 

Authority:  12  U.S.C.  1755. 1756, 1757. 1758, 
1781a,  1761b,  1766, 1767, 1782, 1784, 1787, 
1789, 1798. 

in  addition  {  701.31  is  also  authorized  by  15 
U.S.C.  1601  et  seq..  42  U.S.C.  1781  and  42 
U.S.C.  3601-3610. 

2.  Section  701.6(a]  is  revised  to  read  as 
follows: 

9701.6    FMsPaidbyFMtoralCrMM 


(a)  Basis  for  assesament  Not  later 
than  January  31  of  each  calendar  year  or 
as  otherwise  directed  by  the  Board,  each 
Federal  credit  union  shall  pay  to  the 
Administration  for  the  current  National 
Credit  Union  Administration  fiscal  year 
(October  1  to  September  30)  an 
operating  fee  in  accordance  with  a 
schedule  as  Rxed  from  time  to  time  by 
the  National  Credit  Union 
Administration  Board  based  on  the  total 
assets  of  each  Federal  credit  union  as  of 
June  30  of  the  preceding  year  or  as 
otherwise  determined  pursuant  to 
paragraph  (b]  this  section. 
•        •        •        •        •  I 

3.  Section  701.35(c)  is  revised  to  read 
as  follows: 


8701JS    Shaw,  shaf  draft, 
OMiHIcals  aoGounta. 


(c)  A  Federal  credit  onion  may. 
consistent  with  this  Section,  other 
Federal  law,  and  its  contractual 
obligations,  determine  the  type  of 
disclosures,  fees  or  charges,  time  for 
crediting  of  deposited  funds,  and  all 
other  matters  a^ecting  the  opening, 
maintaining  or  closing  of  a  share,  share 
draft  or  share  certificate  account.  State 
laws  regulating  such  activities  are  not 
applicable  to  Federal  credit  unions. 
***** 

(FR  Doc.  88-11983  Filed  5-27-88: 8:46  am] 
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12  CFR  Parts  701  and  703 

i 

Loana  to  Mwnbars  and  Unas  of  Cradtt 

tol 


AOCNCV:  National  Credit  Union 
Administration  ("NCUA"). 
action:  Interim  final  amendment 


f.  This  amendment  gives 
Federal  credit  unions  ("FCU's")  an 
additional  tool  for  use  solely  to  reduce 
risk  of  loss  from  interest  rate  bicreases 
between  the  time  the  interest  rate 


conunitment  is  made  to  a  member  on  a 
real  estate  loan  and  the  time  the  loan  is 
sold  on  the  secondary  market.  This 
additional  tool  must  be  used  in 
accordance  with  written  policies  and 
procedures  prepared  by  the  FCU. 

Because  the  seasonal  peak  in  FCU 
real  estate  lending  is  at  hand,  the 
amendment  has  been  made  effective 
immediately,  without  prior  public 
comment,  but  temporarily  requires 
NCUA  Regional  Office  permission  prior 
to  an  individual  FCU's  engaging  in  the 
activity,  and  monthly  reporting  to 
NCUA.  These  temporary  requirements 
are  planned  to  be  deleted  after  public 
comments  have  been  received  and 
further  study  has  been  completed 

■FFCCnvi  date:  Tliis  amendment  is 
effective  on  an  interim  basis  May  31, 
1988.  Comments  must  be  received  on  or 
before  August  29, 1988. 

AOOMESS:  National  Credit  Union 
Administration,  1776  G  Sti^et  NW.. 
Washington.  DC  204546. 

FOR  FURTHER  INFORMATION  CONTACT 

D.  Michael  Riley  or  Edward  P.  Dupcak. 
Office  of  Examination  and  Insurance,  at 
the  above  address,  or  telephone:  (202) 
357-1065;  Timothy  P.  McCoUum  or  Julie 
Tamuleviz,  Office  of  General  Counsel,  at 
the  above  address,  or  telephone:  (202) 
357-1030. 

•UPPUMINTARY  information: 

L  Loan  Production  Risks 

There  are  two  kinds  of  risks  an  FCU 
must  manage  from  the  time  a  member 
appUes  for  a  loan  to  the  time  the  loan  is 
sold  on  the  secondary  market  or 
included  in  its  loan  portfolio  as  an  FCU 
investment: 

a.  "Fallout  risk,"  the  possibility  that  a 
party  making  a  commitment  to  the  FCU 
on  the  loan  will  fail  to  perform,  either 
because  there  is  no  legal  obligation  to 
do  so  or  because  that  obligation  is 
breached.  There  are  two  kinds  of  fallout 
risk: 

1.  "Borrower  fallout"  where  the 
member  fails  to  close  on  a  loan 
commitment.  This  may  occur,  for 
example,  if  interest  rates  decrease  after 
the  commitment  is  made  and  the 
member  finds  a  better  rate  elsewhere;  if 
the  member  is  unable  to  perform;  or.  in 
real  estate  loans  particxilarly,  the  seller 
of  the  property  fails  to  perform. 

2. "Investor  fallout"  where  the  party 
committed  to  taldng  the  loan  as  an 
investment  either  the  FCU  or  a 
purchaser  on  the  secondary  market  fails 
to  close.  This  can  occur,  for  example,  if 
the  investor  finds  a  higher-rate  loan 
elsewhere;  or  if  the  investor  or  the  FCU 
itself  is  without  sufficient  capital  to 
perfbnn. 


b.  "Price  risk."  the  possibility  that  the 
value  of  the  commitment  the  FCU  makes 
to  the  borrower  will  decrease  relative  to 
the  value  of  the  FCU  commitment  to  the 
investor  or  to  the  anticipated  value  to 
the  FCU  as  an  investment  There  are 
three  kinds  of  price  risk: 

1.  Increased  interest-rate  price  risk, 
where  an  FCU  commits  at  application  to 
a  specified  interest  rate  and  rates 
increase. 

2.- Decreased  interest-rate  price  risk, 
when  an  FCU  commits  to  sell  an 
uncommitted  loan  at  a  specified  interest 
rate  and  rates  decrease. 

3.  Product  risk,  where  unusual 
characteristics  in  a  loan  arrangement — 
e.g..  interest-only  payment  for  an 
extended  term — depress  its  fair  market 
value. 

n.  Tools  Available  to  an  FCU  For 
Managing  Loan  Production  Risks 

A.  CeneraJ 

There  are,  in  general,  three  ways  to 
reduce  loan  production  risks:  (1)  Asset/ 
liability  management  (2)  forward  sale  of 
loans,  on  a  mandatory  or  optional  basis: 
and  (3)  sale  or  purchase  of  substitute 
assets  with  characteristics  similar  to  a 
loan  in  production,  on  a  mandatory  or 
optional  basis.  As  the  NCUA  Board  has 
previously  pointed  out  (49  FR  12,671 
(March  3a  1984)).  an  FCU  presently  has 
authority  to  use  the  fint  two: 

[The]  range  of  business  strategies  available 
to  FCU's  [includes]:  (a)  not  investing  or 
lending  at  long-term  fixed  rates;  (b)  using 
variable  rate  lending  and  floating  rate 
investments;  (c)  using  secondary  markets  to 
sell  long-term  loans  to  limit  or  manage  the 
level  of  exposure:  (d)  using  improved  funds 
management  strategies  under  deregulation  to 
create  a  "basket"  of  share  maturities  which 
would  complement  the  duration  of  longer- 
term  assets;  and  (e)  using  reserves 
(established  for  this  purpose]  to  temporarily 
cover  losses  should  rising  interest  rates  lead 
to  short-term  mismatches. 

B.  Sale  and  Purchase  of  Substitute 
Assets 

Congress  recently  granted  FCU's  the 
power  to  invert  in  mortgage-related 
securities  [12  U.S.C.  1757(ie)(b)]. 
Through  interest-only  ("lO"),  principal 
only  ("PC"),  and  "residual"  variations 
on  these  investments  are  sometimes 
marketed  as  risk  management  tools,  as 
explained  in  Letter  to  Qedit  Unions  No. 
96  and  IRPS  88-1.  such  instruments  are 
so  complex,  varied,  and  volatile,  there 
use  to  manage  risk  is  almost  always 
unwise. 

The  other  kinds  of  transactions  in 
substitute  assets  widely  available 
involve  futures  and  options  (or  standby 
commitments)  on  interest-sensitive 


securities.  In  1979,  NCUA  prohibited 
both.  At  that  time,  it  coachided  (44  FR 
42674  (July  20, 1979): 

Some  commenters  suggested  that  Federal 
credit  nniaiM  should  lie  pennitted  to  engage 
in  buying  end  seiiiBg  stoidby  commitments 
for  authoiixcd  aeouriliM  as  a  means  of 
hedging  against  potential  losses  incurred  in 
the  making  of  real  estate  loans.  The 
Administration  believes  that  the  informal  and 
unorganixed  nature  of  the  market  in  standby 
commitments  argnee  against  its  use  as  a 
hedging  device  by  Federal  credit  unions. 

Since  Hw  Adniinistntion  does  not  believe 
that  hedging  by  means  of  buying  and  selling 
standby  coomitnenta  for  authorized 
securities  is  necessary  to  make  real  eatate 
loans,  the  final  rule  contains 
[a]  *  *  *  general  ban  on  standby 
commitments.  However,  it  does  not  prohibit  a 
Federal  credit  union  from  selling  its  real 
estate  loans  by  use  of  a  standby  commitment 
in  order  to  facihtate  the  making  of  such  loans. 
This  has  licen  accomplished  by  defining  the 
term  "aecurity"  as  not  to  indude  loans  to 
menlicn  or  residential  real  estate  loans 
autlMxiied  nnder  sulMections  701.21-6  and 
701.21-a  of  Past  701  of  the  National  Credit 
Union  Administratioa  rules  and  regulations. 
Such  activity  would  be  incidental  to  the 
exercise  of  a  Federal  credit  union's  real 
estate  lending  authority. 

As  to  futures,  the  Board  stated  (44  FR 
42676  Uuly  Za  1979); 

The  prapoeed  legolation  limited  Federal 
credit  nnion  participation  in  a  futures  mariiet 
to  the  pocfaaae  or  sale  of  a  futures  contract 
as  a  hedging  device  incident  to  the  assembly 
of  a  pool  of  mortgages  for  sale  in  the 
secondary  market.  The  Administration  will 
issue  a  proposed  regulation  on  that  subject. 
Until  that  regulation  is  published  in  final 
form.  Federal  credit  unions  may  not 
partidpnte  in  any  hitwes  trading. 

In  1984.  the  NCUA  Board  again 
considered  allowing  an  FCU  to  use 
options  and  futures  as  a  risk 
management  tool:  and  again  (fecided  to 
prohibit  dteir  use  in  all  circimistances 
(49  FR  12671  (March  30, 1984)): 

The  Board  does  not  consider  standby 
commitments  an  essential  tool  to  reduce  the 
potential  risks  that  Federal  credit  unions  may 
have  because  of  maturity  mismatches 
between  their  assets  and  liabilities.  Because 
of  their  complexity  and  their  inherently 
speculative  nature,  reliance  on  slandtiy 
conraitnients  to  offset  mismatching  can  only 
lead  to  oonfiision.  uncertainty,  and  ultimately 
to  safety  and  soundness  problems  *  *  *. 

The  Board  haa  (also]  determined  not  to 
authorize  investment  in  futures  oontracts  at 
this  time.  To  the  extent  that  futures  contracts 
are  seen  as  tools  io  reduce  the  interest  rate 
risk  that  results  from  a  mismatcli  between 
asset  and  Babflfty  maturities,  the  Board 
l>elieves  that  there  are  already  a  range  of 
other  bosiness  stialnglss  avaUabla  to 
FCU's  '  *  *.  Further,  it  is  the  opinion  of  dM 
Board  that  as  long  as  Federal  cradit  unions 
take  in  short-tenn  funds  and  elect  to  invest  or 


lend  in  long-teoi  iaatnoients.  there  is  a  risk. 
No  option,  induding  futures  or  standby 
commitments,  eliminate  the  risk:  they  may,  at 
best,  ^st  reduce  some  of  the  potential  costs. 

m.  Need  for  Additional  Risk 
Management  Tools  in  Real  Eslale  Loan 
Productioa 

The  tools  now  available  to  an  FCU  for 
managing  interest  rate  risks  have 
generally  worked  well.  This  has  been 
made  somewhat  easier  because 
traditionally  the  vast  majority  of  loans 
originated  and  held  by  FCU's  have  been 
relatively  short-term.  Though  in  1977, 
Congress  allowed  an  FCU  to  make  long- 
term  real-estate  loans  [Pub.  L.  95-22, 
Section  302(a)],  FCU's  generally 
maintained  their  character  as  consumer 
lenders. 

Particulariy  in  the  last  two  years, 
however,  FCU's  have  significantly 
increased  real  estate  lending.  In  1987, 
while  total  FCU  lending  grew  16  percent 
FCU  real  estate  lending  grew  48  percent 
By  December  31, 1967.  real  estate  loans 
constituted  27  percent  of  FCU  loan 
investments;  many  more  such  loans 
were  sold  in  tlie  secondary  market. 

Real  estate  loans  pose  different  risk 
management  problems  for  an  FCU. 
Because  of  their  size  and  term,  to  plan 
property  members  need  to  have  the 
interest-rate  set  on  the  day  they  apply 
for  the  loan.  The  time  between 
application  cmd  closing  on  real  estate 
loans,  however,  is  generally 
significant — 60  days  or  more.  Interest 
rates  on  fixed-rate,  long-term  real  estate 
loans  can  cliange  dramatically  virtually 
overnight  And  many  real  estate  loan 
applications,  for  a  variety  of  reasons,  do 
not  lead  to  closing.  An  FCU  is  therefore 
likely  to  have  significantly  greater  price 
and  fallout  risks  with  its  real  estate 
lending  then  with  its  consumer  lending. 

The  risk  managonent  tools  generally 
applicable  to  loans  and  other  interest- 
sensitive  assets  and  liabilities  are 
equally  useful  to  real-estate  loan 
production,  particularly  if  the  FCU 
intends  to  hold  the  loans  for  investment. 
Mandatory  forward  commitments  to  sell 
loans — a  risk  management  tool 
presently  available — should  be  the 
primary  means  for  managing  risk  for  an 
FCU  selUng  its  real  estate  loan 
originations  in  the  secondary  market 
they  are  relativity  inexpensive  and  offer 
the  most  complete  risk  coverage. 

But  for  an  FCU  wishing  to  offer  a 
specific  interest  rate  on  the  date  a 
member  applies  for  a  real  estate  loan 
which  will  be  sold  on  the  secondary 
market  these  tools  may  not  be  adequate 
to  manage  the  FCU's  increased  interest- 
rate  price  risk. 

Mandatory  forward  aHnmitments  will 
eliminate  price  risk  for  the  loan  volume 


certain  to  close.  But  their  use  for  the 
portion  of  the  loans  in  production  «vhich 
may  or  may  not  close,  while  decreasing 
price  risk,  increases  the  borrower  fallout 
risk,  since  the  FCU  will  remain  liable  to 
deliver  the  loan  committed  to  the 
secondary  market  regardless  of  whether 
the  member  closes.  A  possible 
alternative,  optional  forward 
commitments,  are  available  from  FNMA 
and  FHLA4C,  but  the  expensive. 
Moreover,  they  are  not  normally 
available  from  reliable  parties  for  VA 
and  FHA  loans,  which  constitute  a 
substantial  portion  of  FCU  real  estate 
lending. 

IV.  Substitute  Asset  Transactions  as  a 
Tool  To  Manage  Increased  Int«rest-Rate 
Price  Risk 

A.  Cash  Market  and  Fittures 
Transactions  in  Financial  Instruments 

One  way  for  an  FCU  to  manage 
interest  rate  risk  on  the  portion  of  an 
FCU's  real  estate  loan  commitments 
where  closing  is  uncertain  is  through 
purchase  or  sale  of  readily  marketable 
substitute  assets — those  which  can  be 
expected  to  respoiui  to  changes  in 
interest  rates  similar  to  the  FCU's  loan 
commitments.  Generally,  the  substitute 
assets  «vith  the  closest  correlation  to 
FCU  real  estate  loans  are  GNMA. 
FNMA.  and  FHLMC  securities,  and 
Treasury  notes,  and  bonds.  Properly 
structured,  transactions  in  these 
securities,  matched  to  loan  commitments 
which  may  not  close,  can  provide 
effective  insurance  against  price  and 
investor  fallout  risk  without  increasing 
borrower  fallout  risk. 

Use  of  the  cash  market  in  these 
securities,  however,  would  likely  require 
an  unrealistic  capital  commitment. 
Moreover,  as  with  establishing  a  short 
position  in  the  futures  market  for  these 
securities,  an  FCU  could  find  it 
impossible  to  determine  upfront  the 
costs  of  managing  risk.  The  normal  way 
in  which  cash  and  fiitures  markets  in 
substitute  assets  are  used  to  manage 
risk  of  interest  rate  changes  in  a  loan 
portfoUo  is  to  establish  a  short  position 
(i.e.,  to  sell  securities  not  owned]  and  to 
take  an  off-setting  long  position  (to 
purchase  securities)  later.  The  difference 
in  the  sale  and  purdiase  prices,  which 
can  only  be  determined  at  the  end.  is  the 
cost  of  the  risk  management  insurance. 

B.  Options  on  Financial  Instruments 

A  more  attractive  substitute  asset 
transaction  for  managing  increased 
interest-rate  price  risk  in  the  real  estate 
loans  an  FCU  is  not  certain  will  dose 
are  long  positions  on  put  options  for  - 
financial  instruments. 
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An  option  is  a  right,  but  not  an     { 
obligation,  to  buy  or  sell  an  item  at  t 
prearranged  price  within  an  agreed- 
upon  period.  A  "put"  option  is  the  right 
to  sell;  a  "call"  option  is  the  right  to  buy. 
There  are  two  parties  to  an  option: 

1.  The-i'holder"  (who  is  said  to  enter 
into  a  "long  position").  This  person,  in 
exchange  for  paying  an  upfront  fee. 
holds  the  power  to  purchase  (with  a  call 
option)  or  sell  (with  a  put  option),  in 
accordance  with  the  terms  of  the  option 
contract. 

2.  The  "writer"  (who  is  said  to  enter 
into  a  "short  position").  This  person,  in 
exchange  for  receiving  an  upfront  fee. 
must  stand  ready  to  sell  (with  a  call 
option)  or  purchase  (with  a  put  option) 
on  demand  by  the  holder,  in  accordance 
with  the  terms  of  the  option  contract. 

A  long  position  on  a  call  option  or  a 
short  position  on  a  put  option  for  a 
financial  instrument  like  a  GNMA 
security  or  a  Treasury  bond  helps 
manage  risk  of  an  interest  rate  decrease. 
These  are  therefore  not  appropriate 
tools  when  used  alone  for  the  limited 
problem  faced  by  FClTs  in  real  estate 
loan  production. 

A  short  position  on  a  call  option  for 
one  of  these  financial  instruments,  used 
alone,  helps  manage  risk  of  a  interest 
rate  increase,  but,  like  a  short  position 
in  the  cash  market  or  in  a  future,  it 
exposes  the  writer  to  unknown  costs  if 
interest  rates  decrease. 

A  long  position  on  a  put  option  for  one 
of  these  financial  instruments  seems  the 
best  substitute  asset  protection 
generally  available  against  increased 
interest-rate  price  risk:  it  increases  in 
value  as  interest  rates  increase;  and  the 
maximum  potential  cost  the  upfront  fee. 
is  known  at  the  outset. 

C.  Risks  in  Long  Put  Cation  Positions 

An  FCU's  establishing  long  positions 
in  put  options  can  be  useful  in  managing 
risk  only  if  properly  structured.  No 
substitute  asset  transaction  will 
perfectly  match  the  interest  rate 
sensitivity  of  an  FCU's  loans  in 
production.  Expectations  on  real  estate 
loan  prepayments  can  cause  the  valve  of 
an  FCU's  loans  in  production  to        j 
fluctuate  differently  from  Treasuries^- 
these  expectations  can  even  cause  loans 
to  differ  irom  mortgage-related 
securities,  depending  on  differences  in 
stated  interest-rate  and  maturity. 
Prepayment  expectations  can  also  cause 
30-year  real  estate  loans  to  perform 
more  like  Treasury  notes  than  Treasury 
bonds.  Supply  and  demand  factors  for 
Treasuries  may  cause  them  to  move  out 
of  step  with  an  FCU's  loans  in 
production.  A  one  basis  point  change  in 
yield  on  a  Treasury  note  does  not  equal 


a  one  basis  point  yield  change  in  a  30- 
year  loan  in  production. 

Construction  of  a  proper  basket  of 
substitute  asset  transactions  to  match 
the  loans  in  {woduction  for  which 
interest  rate  protection  is  needed 
requires  sophistication  and  continual 
monitoring. 

V.  Sectioo  701Jni(I) 

Particularly  since  this  expansion  of 
FCU  power  is  being  done  as  an  interim 
final  rule  without  prior  public  comment, 
S  701.21(i)  is  a  conservative  extension  of 
FCU  authority: 

a.  An  FCU  is  limited  to  long  positions 
on  put  options  for  GNMA.  VNMA,  and 
FHLMC  securities.  As  mortgage-related 
securities,  they  offer  the  greatest 
potential  for  adequate  price  risk 
coverage  of  an  FCU's  real  estate  loans 
while  providing  upfront  an  exact 
awareness  of  ^e  maximum  insurance 
cost 

b.  An  FCU  may  purchase  put  options 
only  on  an  exchange  designated  by  the 
Commodity  Futures  Trading 
Commission  or  from  a  primary  dealer  in 
Government  securities.  This  limits 
investor  fallout  risk.  Though  no  CFTC- 
designated  exchange  currently  offers 
options  on  GNMA,  FNMA,  or  FHLMC 
securities  (or  on  futures  of  those 
securities),  plans  for  one  are  being 
developed.  The  over-the-counter  market 
established  by  primary  dealers  is  a 
competitive  market 

c  An  FCU  may  purchase  put  options 
only  to  reduce  risk  of  loss  from  interest 
rate  increases  on  loans  being  produced 
for  sale  on  the  secondary  market  This 
rule  does  not,  at  this  time,  permit  an 
FCU  to  purchase  put  options  to  limit  risk 
on  loans  produced  or  held  in  its  loan 
portfolio  for  investment  An  FCU 
producing  loans  for  sale  in  the 
secondary  market  is  likely  to  be  more  in 
need  of  interest-rate  protection  since  its 
volume  of  loans  can  be  significant 
relative  to  the  FCU's  assets.  An  FCU 
producing  loans  for  its  own  long-term 
investment  is  limited  to  available 
capital.  The  asset/liability  management 
tools  now  available  to  manage  risk  for 
loans  produced  for  investment — as  well 
as  similar  risks  for  Treasury  bonds. 
GNMA  securities  and  other  long-term 
investments — seem  to  be  adequate. 

d.  An  FCU  may  engage  in  put 
purchases  only  pursuant  to  policies 
approved  and  supervised  by  its  board  of 
directors. 

This  amendment  empowers  an  FCU  to 
purchase  options  in  securities 
permissible  for  FCU  investment  for  the 
sole  purpose  of  reducing  risk  in  loan 
production;  it  is  therefore  authorteed  by 
sections  107(5).  107(7).  107(16).  and 


120(a)  of  the  FCU  Act  (12  U.S.C  1767(5). 
1757(7).  1757(16).  1766(8)). 

VL  Interim  Final  Rule 

FCU  real  estate  lending  for  all  intents 
and  purposes  means  home  mortgage 
lending.  Since  the  spring  and  summer 
are  the  peak  home  buying  seasons, 
FCU's  need  this  authority  now  for  use  in 
198&  By  requiring  prior  NCUA  Regional 
Office  permission  to  engage  in  this 
activity  and  monthly  reporting  to  that 
Regional  Office,  risk  of  loss  to  the 
Insurance  Fund  for  this  expansion  of 
FCU  authority  as  an  interim  final  rule 
has  been  minimized.  It  is  anticipated 
that  these  requirements  «vill  be  deleted 
when  a  final  rule  is  issued. 

Vn.  Accounting  for  Put  Option 
Purchases 

Options  accounting  has  not  been 
officially  addressed  by  the  Financial 
Accounting  Standards  Board  ("FASB"). 
In  the  absence  of  specific  authoritative 
accounting  advice,  guidelines  provided 
in  an  American  Institute  of  Certified 
Public  Accountants  (AICPA)  Accounting 
Standards  Division  issues  paper. 
"Accounting  for  Options."  issued  March 
6. 1986.  are  helpful.  Pending  further 
NCUA  study,  an  FCU  engaged  in 
purchasing  puts  as  a  risk  management 
tool  must  follow  these  guidelines.  In 
summary  form,  these  are  the  relative 
conclusions  of  the  AICPA  as  discussed 
in  the  issues  paper: 

(a)  For  purchased  options,  the 
premium  is  reflected  as  an  asset 

(b)  The  "time  value"  part  of  the 
preinium  paid  should  be  charged  to 
income  (amortized)  over  the  period  the 
option  is  open.  "Time  value"  is  the 
difference  between  the  total  premium 
for  an  option  and  the  option's  intrinsic 
value.  "Intrinsic  value"  is  equal  to  the 
difference  between  the  exercise  price 
and  the  market  price  of  the  underlying 
security  or  commodity. 

(c)  To  quality  for  hedge  accounting,  a 
loan  commitment  must  expose  the  credit 
union  to  unwanted  price  or  interest  rate 
risk  and  the  option  reduces  that 
exposure  because: 

(i)  At  the  time. the  option  is  designated 
as  a  hedge,  it  is  probable  that  changes  in 
the  market  value  of  the  item  underlying 
the  option  will  correlate  highly  with 
changes  in  the  maiicet  value  of  the  item 
being  hedged,  and 

(ii)  A  clear  economic  relationship 
exists  between  the  price  of  the  item 
underlying  the  option  and  the  price  of 
the  item  being  hedged,  and 

(iii)  The  option  is  designated  as  a 
hedge. 

(d)  If  the  option  qualifies  as  a  hedge  of 
a  firm  commitment  or  an  anticipated 


transaction  involving  an  item  stated  at 
other  than  market  the  change  in  the 
maritet  price  of  the  option  should  be 
deferred  and  included  in  the 
measunsment  of  the;  hedged  transaction; 
however,  the,  recognition  of  losses 
should  not  be  deferred  if  it  is  estimated 
that  deferral  would  lead  to  recognized 
losses  in  later  periods. 

Nole^— Under  FASB  rules  for  the  mortgage 
banking  industry,  mortgage  loans  held  for 
sale  should  be  valued  at  die  lower  of  cost  or 
market  at  the  balance  sheet  date. 

vn.  Request  lor  Comments 

The  NCUA  Board  has  perceived  a 
need  for  this  expansion  of  FCU 
authority,  but  is  not  wedded  to  any 
particular  approach.  The  Board 
welcomes  comments  on  all  aspects  of 
this  interim  final  rule. 

Regulatory  Procedures 

Regulatory  Flexibility  Act 

The  NCUA  Board  hereby  certifies  that 
this  interim  final  amendment  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  credit 
unions.  Accordingly,  the  Board  has 
determined  that  a  Regulatory  Flexibility 
Analysis  is  not  required. 

Paperwork  Reduction  Act 

This  interim  final  amendment  has  two 
recordkeeping  requirements:  (1)  An  FCU 
must  prepare  written  plans  and  policies 
for  engaging  in  put  purchases  for  risk 
management;  and  (2)  an  FCU  must 
maintain  monthly  summaries  of  its 
optioiu  transactions,  and  submit  a  copy 
to  NCUA.  At  this  point  it  seems  likely 
that  these  requirements  will  affect  fewer 
than  ten  FClTs;  therefore,  the 
requirements  of  the  Paperwoik 
Reduction  Act  of  1960  do  not  apply. 

Executive  Order  12612 

This  amendment  does  not  affect  state 
regulation  of  credit  unions.  It 
implements  provisions  of  the  Federal 
Credit  Uidon  Act  applying  only  to 
Federal  credit  unions. 

List  of  Subjects 

12  CFR  Part  701 

Credit  unions,  Financial  options 
contracts. 

12  CFR  Part  703 

Credit  unions.  Investments. 

By  the  National  Credit  Union 
Administration  Board  on  May  2a  196^ 
Becky  BalMT, 
Secretary  of  the  Bddrd. 

Aeeordiogly.  NCUA  has  amended  its 
regulatioos  as  foUows: 


PART  701~{AMENf)EO] 

1.  The  authority  citation  for  Part  701 
OQj^^ti^^^  to  read  as  |oUows: 

Autfaorfliy:  12  U.S.C  17SS,  1756, 17S7. 1780. 
1761a,  ilTWhi  1766. 1767. 1782, 1784. 1787. 
1768..  and  179^. 

Section  701.31  ii  also  authorized  by  15 
U.S.C  1601  et  seq.,  42  U.S.C.  1961  and  42 
U.S.C.  3601-86ia 

2.  Section  701.21  is  amended  by 
adding  paragraph  (i): 

S  701.21    Utans  to  members  and  Hnee  of 
uvuii  lo  nMrnoers, 


(i)  Put  Option  Purchases  in  Managing 
Increased  Interest-Rate  Risk  for  Real 
Estate  Loans  Produced  for  Sale  on  the 
Secondary  Market — (1)  Definitions.  For 
purposes  of  this  §  701.21(i): 

(i)  "Financial  options  contract"  means 
an  agreement  to  make  or  take  delivery 
of  a  standardized  financial  instrument 
upon  demand  by  the  holder  of  the 
contract  at  any  time  prior  to  the 
expiration  date  specified  in  the 
agreement  imder  terms  and  conditions 
established  either  by — 

(A)  A  contract  market  designated  for 
trading  such  contracts  by  the 
Commodity  Futures  Trading 
Commission,  or 

(B)  By  a  Federal  credit  uidon  and  a 
prbnary  dealer  in  Government  securities 
that  are  counterparties  in  an  over-the- 
counter  transaction. 

(ii)  "FHLMC  security"  means 
obligations  or  other  securities  which  are 
or  ever  have  been  sold  by  the  Federal 
Home  Loan  Mortgage  Corporation 
pursuant  to  section  305  or  306  of  the 
Federal  Home  Loan  Mortgage 
Corporation  Act  (12  U.S.C.  1454  and 
1455). 

(iii)  "FNMA  security"  means  an 
obligation,  participation,  or  any 
instrument  of  or  issued  by,  or  hilly 
guaranteed  as  to  principal  and  interest 
by,  the  Federal  National  Mortgage 
Association. 

(iv)  "GNMA  seciuity"  means  an 
obligation,  participation,  or  any 
instrument  of  or  issued  by,  or  fully 
guaranteed  as  to  principal  and  interest 
by,  the  Government  National  Mortgage 
Association. 

(v)  "Long  position"  means  the  holding 
of  a  financial  options  contract  with  the 
option  to  make  or  take  delivery  of  a 
financial  instrument. 

(vi)  "Primary  dealer  in  Government 
securities"  means: 

(A)  A  member  of  the  Association  of 
Primary  Dealers  in  United  States 
Govemmeul  Securities:  or 

(B)  Aiqr  parent  subsidiary,  or  ' 
affiliated  mitfty  of  such  primary  dealer 
where  the  member  guarantees  (to  the 


satisfaction  of  the  FCU's  board  of 
directors)  over-the-counter  sales  of 
financial  options  contracts  by  the 
parent  subsidiary,  or  affiliated  entity  to 
a  Federal  credit  union. 

(vii)  "Put"  means  a  finsncial  bptioiu 
contract  which  entitles  the  holder  to  sell, 
entirely  at  the  holder's  option,  a 
specified  quantity  of  a  security  at  a 
specified  price  at  any  time  until  the 
stated  expiration  date  of  the  contract 

(2)  Permitted  Options  Transactions.  A 
Federal  credit  union  may,  to  manage 
risk  of  loss  through  a  decrease  in  value 
of  its  commitments  to  originate  real 
estate  loans  at  specified  interest  rates, 
enter  into  long  put  positions  on  GNMA. 
FNMA.  and  FHLMC  securities: 

(i)  If  the  real  estate  loans  are  to  be 
sold  on  the  secondary  market  within 
ninety  (90)  days  of  dosing: 

(ii)  If  the  positions  are  entered  into: 

(A)  Through  a  contract  market 
designated  by  the  Commodity  Futures 
Trading  Commission  for  trading  such 
contracts,  or 

(B)  With  a  primary  dealer  in 
Government  securities; 

(iii)  If  the  positions  are  entered  into 
pursuant  to  written  policies  and 
procedures  which  are  approved  by  the 
Federal  credit  union's  board  of  directors, 
and  include,  at  a  minimum: 

(A)  The  Federal  credit  union's 
strategy  in  using  financial  options 
contracts  and  its  analysis  of  how  the 
strategy  will  reduce  sensitivity  to 
changes  in  price  or  interest  rates  in  its 
commitments  to  originate  real  estate 
loans  at  specified  interest  rates; 
'  (B)  A  Ust  of  brokers  or  other 
intermediaries  through  which  positions 
may  be  entereddnto; 

(C)  Quantitative  limits  (e.g.,  position 
and  stop  loss  limits)  on  the  use  of 
financial  options  contracts: 

(D)  Identification  of  the  persons 
involved  in  financial  options  contracts 
transactions,  including  a  description  of 
these  persons'  quaUfications,  duties,  and 
limits  of  authority;  and  description  of 
the  procedures  for  segregating  these 
persons'  duties; 

(E)  A  requirement  for  written  reports 
for  review  by  the  Federal  credit  union's 
board  of  directors  at  its  monthly 
meetings,  or  by  a  committee  appointed 
by  the  board  on  a  monthly  basis,  of: 

(1)  The  type,  amount  expiration  date, 
correlation,  cost  of,  and  current  or 
projected  income  or  loss  fit)m  each 
position  closed  since  the  last  board 
review,  each  position  currently  open 
and  current  gains  or  losses  from  such 
positions,  and  each  position  planned  to 
be  entered  into  prior  16  die  next  board 
review: 
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(2)  Compliance  with  UmiU  established 
in  tlM  policiea  and  procedures;  aad 

(3)  lie  extent  to  which  the  positions 
described  contributed  to  reduction  of 
sensitivity  to  changes  in  prices  or 
interest  rates  in  flie  Federal  aedit 
anion's  conunitments  to  originate  reel 
estate  loans  at  a  specified  interest  rate; 
and 

(iv)  If  tiie  Federal  credit  union  has 
received  written  pennission  from  die 
appropriate  NCUA  Regional  Director  to 
engage  in  financial  options  contract! 
transactions  in  accoitlance  with  tUs 
S  7(n.21(i)  and  its  policies  and 
procediBes  as  written. 

(3)  Recmdkeeping  and  reporting.  (!) 
The  reports  described  in 

S  701.21(iX2)(iii)(E)  for  each  month  must 
be  aufanytted  to  the  appropriate  NCUA 
Regional  Office  by  the  end  of  the 
following  moDth. 

(ii)  Hie  records  described  in 
S  701.21(i)(2Kiii)(E)  must  be  retained  for 
two  years  from  the  date  the  financial 
options  contracts  are  closed. 

(4)  Accounting.  A  Federal  credit  union 
must  account  for  financial  options 
contracts  transactions: 

(i)  In  accordance  with  standards 
established  by  the  NCUA  Board  in  the 
Accounting  Manual  for  Federal  Credit 
Union*,  available  from  NCUA, 
Administrative  Office,  1776  G  St  NW^ 
Washingtoa  DC  20456,  or  such  «ther 
instruction  as  may  be  deemed 
appropriate;  or 

fii)  To  the  extent  not  inconsistent  with 
NCUA  Board  instruction,  in  accordance 
with  generally  accepted  accounting 
standards  or  principles. 

PART  70»-{MIENDEDl 

3.  The  authority  citatioo  far  Part  TBS  is 
reviaedtoiead  as  follows:  i 

Anftoriljr:  12  U.SlC  1757(7).  1757(8).    I 
1757(15).  17e6(a),  and  17a0(aXll).  I 

4.  Section  703.1  is  revised  to  read  as 
follows: 
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(703.1 

Sectiooa  107(7).  107(8)  and  107(15)  of 
the  Federal  Credit  Union  Act  (12  U.SX1 
1757(7),  1757(8),  1757(15)).  set  forth  those 
securities,  deposits,  and  other 
obligations  in  which  Federal  credit  j 
unions  may  invest.  Included  are       | 
securities  issued  or  fully  guaraateed  t^ 
the  United  States  Govenusent  or  aaiy  of 
its  agencies,  shares  of  central  cmdit 
unions  and  any  federally-insured  credit 
union,  accounts  in  other  federally- 
insured  Rnanrittl  in«H«ip^jffnS.  Aortaip 

mortgages  and  mortgage-related 
securities,  and  other  spedfiad 
investments.  Tids  part  iatoprats  several 
of  Oie  provisions  (^sections  107(7). 
107(8)  and  107(15)(B).  It  also  places 


limits  on  the  type*  of  tnnaactians  that 
Federal  credit  unions  may  enter  into  in 
conneeflon  with  the  piBchaae  and  sele 
of  authoriaed  aacuwtiea,  depaeUs.  and 
obtigatioos  under  sections  MOtp),  lUtB) 
and  107{1S)(B).  This  part  does  not  mpffy: 
to  investments  in  loans  to  wwnbsfs  aad 
related  acttvities,  adiioh  are  goeetaed  by 
§  S  701.21.  niL22  and  701  Jtt  (12  CFR 
701.21, 701.22  and  701.29);  te  Oe 
purchase  of  real  estate  secaied  loeas 
pursuant  to  sectioa  107(15)(A).  adiidi  i» 
governed  by  S  701.23:  to  investment  in 
credit  onion  service  oiganizations. 
which  is  governed  by)  7T)14E7  (12  CFR 
701.27);  or  to  investment  in  fixed  assets, 
wdiich  is  governed  by  {  701  Jg  (12  CFR 
701.38). 

5.  Section  T084(a)  is  revised  lo  reed  as 
follows: 


{70X4 

(a)  Except  as  provided  in  i  70L21(i),  a 
Federel  credit  union  nuy  not  porcfaase 
or  seU  a  standby  commitment 

***** 
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SMALL  BUSINESS  AOMWHSinATION 
13  CFR  Part  136 


tha  Baaie  of  Handfe^  In 
Buslnaaa  AdiwInlstraMoii 

aqency:  Small  Business  Adndnistration. 
action:  Final  rule. 


:  TVs  regidatien  requires  diet 
the  SbwU  Basiness  Administration 
operate  aO  of  its  programs  and  activities 
to  ensure  nondiscrimination  against 
qualified  individuals  with  handicaps.  It 
sets  forth  standards  for  what  constitutes 
discriminatien  en  the  basis  of  mental  or 
physical  handicap,  provides  a  definition 
for  individual  wMi  handicaps  and 
qualified  individual  witii  handicaps,  and 
establishes  a  detailed  complaint 
mechanism  for  nesolvlng  allegations  of 
discrindnation  against  flie  Small 
Business  Administration.  lUs  regulation 
is  issued  uiidei  (he  aslhurity  of  section 
504  of  (he  Rehabilitation  Act  of  1973.  as 
amended,  which  prohibits 
discrimination  on  the  basis  of  handicap 
in  programs  or  activities  conducted  by 
the  Smdi  Business  Administration, 
fmcnvi  aATK  July  15. 198B. 

TON  RJNTHm  aWDWIiaTIOII  OOilTACr 
).  Arnold  Faldsiao.  Oiiet  OfBce  of  Civil 
RighU  Cniapliaane.  Saiall  Biishiaas 
AdministratioB.  1441 L  Skaet  mi^-ttm. 
501.  WaahiiVtaa.  DC  aMlA  (202)  an- 
6054  (Voice)  or  (202)  •63-0670  (TDD). 
These  are  not  toll  fine  numbers. 


lOnJaly 
2,  ttM.  tiM  SaMdl  finshisss 
AdwfadstrartnnlSBA)  pafahriied  a 
Notice  of  ftnpasBil  RnJeaiaHng^iraM) 
far  the  enfaraaasBot  ef  aedifln  804  ef  die 
RehaUitaaan  Ad  of  1V3.  as  ameaded, 
which  psoidUts  liiscirliiihiatiga  on  the 
basis  oif  handicap  as  it  applies  to 
programs  and  adhrHiss  oonduoled  by 
the  SBA.  48  PR  27164.  GoBoaeDts  tvsre 
recehrad  from  seven  otganiratinns 
wipwieenling  iadisidasls  vrith  handicaps. 
Most  were  the  same  as  those  selnnitted 
to  the  Department  of  Justice  on  its 
proposed  regulation  for  its  federaDy 
conducted  ptoffams.  ooaceming  the 
deletion  of  the  regolation's  '^ondee 
financial  aaA  adarintstrative  bordens" 
language,  asserthig  tiiat  Uie  Agency  was 
iaqiosing  a  lesser  requirement  on  itself 
than  on  recipients  of  Federal  finandal 
assistance.  Commenters  also  reqaested 
that  "aU  agency  resources"  be 
considered  instead  of  specific  program 
or  activity  funding,  by  the  Agency  head 
when  deciding  whether  a  coitfemplated 
action  would  result  in  undue  financial 
and  administrative  burdens.  fflA's 
responses  to  the  comments  will  be 
discussed  under  the  appropriate 
sections. 

Section  504  requires  that  regulations 
that  apply  to  programs  and  activities  of 
Federel  Bxecuttve  agencies  shall  be 
submitted  ta  dM  sppropriate  authorising 
comn^ttees  of  Geagrsss  and  that  such 
regulations  mqr  takeeffedno  earher 
than  the  Airlieth  day  after  Aey  have 
been  so  sabmitted.  The  Agsacy  has 
today  sahsiitM  tUs  tegifation  to  the 
Houae  BdaeaWoa  aad  Lsfcer  QMnndttee. 
the  Senate  Labor  and  Hnnun  Resoaroes 
Committee,  aad  flie  Hoose  andSenete 
Small  Baahiess  Conuaitteae.  Ilw 
regulation  will  beoeme  efisctive  on  Jnly 
15.198& 

This  rule  applies  to  all  programs  and 
activities  condadsd  by  the  SbmU 
Business  Artministretion.  Copies  of  this 
rule  are  available  on  tape  for  those  «^ 
impaired  vision.  Copies  may  be 
obtained  from  the  Offioe  of  Civil  Ri^its 
Compliance  at  the  address  Usted  above. 

Background 

The  purpose  of  this  rule  is  to  iRovide 
for  the  enforcement  of  section  504  of  the 
Rehabilitation  Ad  of  1973,  as  amended. 
29  U.S.G  794.  as  it  applies  to  programs 
and  activities  conduded  hg  the  8BA.  As 
amended  by  the  Rehabilitation. 
Comprehemive  Services,  and 
Devdopmental  Disabilities 
Amendments  of  1978.  section  119  ^Hib. 
L  95-602. 92  Stat  2982),  andtiie 
RrtahiUtatkM  Ad  AsMndma^s  of  1986 
(Pub.  L  99-606, 100  Stat  ltU%  sedion 


504  of  Uie  Rehabilitation  Act  of  1873 
states  that 

No  odienwiae  qualified  individual  wMi 
handicaps  in  tht  United  States,  *  *  *  ahall. 
solely  by  reason  of  his  handicap,  be  excluded 
from  the  participation  in.  be  denied  the 
benefits  of,  or  b«  snbjected  to  discrimination 
under  any  program  or  activity  receiving 
Federal  finandal  assistance  or  under  any 
program  or  actirity  conducted  by  any 
Executive  agency  or  by  the  United  States 
Postal  Service.  The  head  of  each  such  agency 
shall  promulgate  such  regulations  as  may  be 
nooaeaary  to  cany  out  the  anmmhKenta  to 
this  section  made  by  the  RehabUitatkm, 
Compnheaaime  Serncea,  aad  De^idopatenkU 
Disabilitiee  Act  of  187$.  Copies  of  arty 
proposed  regukttiom  shall  be  submitted  to 
appropriate  authorizing  committees  of  the 
CongretM,  and  stich  legutatioa  may  take 
effect  ao  earlier  thorn  the  thirtieth  day  after 
die  dale  am  mritich  each  regehtioH  i$  m> 
submitted  to  such  t 


29  U.S.C  7M  (1S7B  amendment  italicized). 

The  substantive  nondiscrimination 
obligations  of  tiie  Agency,  as  set  fbrtii  in 
this  rule,  are  identical,  for  tiie  most  part, 
to  those  establidied  by  Federal 
regutations  for  programs  or  activities 
receiving  Federal  financial  assistance. 
See  28  CFR  Part  41  (section  504 
coordination  regulation  for  federaUy 
assisted  programs).  This  general 
parallelism  is  in  accond  with  the  intent 
expressed  by  supporters  of  the  1978^ 
amendment  in  floor  debate,  including  its 
sponsor.  Rep.  James  M.  Jeffords,  that  the 
Federal  Government  shall  have  the 
same  section  504  obligations  as 
recipients  of  Federal  financial 
assistance.  124  Cong.  Rea  13,901  (1978) 
(remarks  of  Rep.  Jeffords);  124  Cong. 
Rec.  £2666,  E2670  (daily  ed.  May  17. 
1978)  id.  124  Cong.  Rec.  13,897  (remarks 
of  Rep.  Brademas);  id.  at  38,552  (remarks 
of  Rep.  Sarasin). 

There  are,  however,  some  language 
differences  between  this  rule  and  the 
Federal  Government's  section  504 
regulations  for  federally  assisted 
programs.  These  dianges  are  based  on 
the  Supreme  Court's  decision  in 
Southeagtem  Community  College  v. 
Davis,  442  U.S.  397  (1979).  and  die 
subsequent  circuit  court  decisions 
interpreting  Davis  and  section  504.  See 
Dopico  V.  GoldschmidU  687  F.2d  644  (2d 
Cir.  1982);  American  Public  Tranait 
Association  v.  Lewis,  655  F.2d  1272  (D.C 
Cir  1981)  [APTAY  see  also  Rhode  Island 
Handicapped  Action  Committee  v. 
Rhode  Island  Public  Transit  Authority, 
718  F2d  400  (1st  Cir.  1963). 

These  language  differmces  an 
supported  1^  IIm  decision  of  the 
Supreme  Court  in  Alexander  v.  Choate, 
469  U.S.  287  (1005).  where  tiie  Court  held 
that  the  regalations  for  federally 
assisted  jmigrams  did  not  require  a 
redpient  to  modify  its  durational 


limitation  on  Medicaid  coverage  of 
inpatient  hospital  care  for  handicapped 
persons.  Clarifying  its  Davis  dedsion, 
the  Court  explained  that  section  504 
requires  only  "reasonable" 
modifications,  id.  at  300,  and  explidtiy 
noted  that  "[tjlie  regulations 
implementing  504  (for  federally  assisted 
programs)  are  consistent  with  the  view 
that  reasonable  adpistments  in  the 
nature  of  the  benefit  ofi^ered  must  at 
times  be  made  to  assure  meaningful 
access"  id  at  n.21  (emphasis  added). 

Incorporation  of  these  changes,         i 
therefore,  malces  this  regulation  ' 

implementing  section  504  for  federally 
conducted  pragraau  ctHisistent  %irith 
other  Federal  Agendes'  regulaticms 
implementing  'section  504  for  federally 
assisted  progreass,  as  tiiey  have  been 
interpreted  by  the  Supreme  Court.  Many 
of  those  regulations  were  issued  prior  to 
the  interpretations  of  section  504  by  the 
Court  in  Davis,  subsequent  fower  court 
decisions  interpreting  Davis,  and  the 
Court's  decision  in  Alexander 
Consequently,  their  language  does  not 
refled  the  iaterpretatipos  of  section  504 
provided  by  the  Supreme  Court  and  by 
the  various  drcuit  courts.  Nevertheless, 
this  interpretation  (rf  tliose  regulations 
must  be  consistent  with  the  holdings  of 
the  Federal  courts.  SBA  believes  that 
there  are  no  significant  differences 
between  this  rule  for  federally 
conducted  progranu  and  the  iudidal 
interpretations  of  section  504  regulations 
for  federally  assisted  programs. 

This  regulation  has  been  reviewed  by 
the  Department  of  Justice  under 
Executive  Order  12250. 45  FR  72905. 3 
CFR.  1080  Comp.,  p.  20&  It  is  an 
adaptation  of  the  final  rule  published  by 
the  Department  of  Justice,  which  reflects 
recent  case  law  and  takes  into 
consideration  the  various  commenU 
received  on  the  Department  of  Justice 
NPRM. 

This  regulation  has  also  been 
reviewed  by  the  Equal  Employment 
Opportunity  Commission  under 
Executive  Order  12067. 43  FR  28967,  3 
CFR.  1978  Comp.,  p.  206.  It  is  not  a  major 
rule  within  the  meaning  of  Executive 
Order  12291,  46  FR  13183.  3  CFR.  1981 
Comp.,  p.  127,  since  it  is  not  likely  to 
result  in:  (1)  An  annual  effed  on  the 
economy  of  $100  million  or  more;  (2)  a 
major  increase  in  costa  or  price*  fat 
consumers,  individual  industries. 
Federal  State,  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
significant  adverse  effeds  on 
competition,  employment  investment 
produdivity.  innovation,  or  on  the 
ability  of  the  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
mariieU.  Thaefore,  a  regulatory  impact 


analysis  has  not  been  prepared.  This 
regulation  does  not  have  an  impact  on 
small  entities.  It  is  not  therefore,  subject 
to  the  Regulatory  Flexibility  Act  5 
U.S.C.  601-612  This  rulemaking  contains 
no  reporting  or  recordkeeping 
requirements  which  are  subject  to  the 
Paperwork  Reduction  Act.  44  U.S.C. 
Chapter  35. 

Section-by-Section  Analysis  and 
Response  lo  Comments 

Section  138.101    Purpose. 

Section  136.101  states  the  purpose  of 
this  rule,  which  is  te  effectuate  section 
119  of  the  Rehabilitation. 
Comprehensive  Services,  and 
Developmental  Disabilities 
AmendmenU  of  1978,  which  amended 
section  504  of  the  Rehabilitation  Act  of  ' 
1973  to  prohibit  discrimination  on  the 
basis  of  handicap  in  programs  or 
activities  conducted  by  the  Small 
Business  Administration.  No  comments 
were  received  on  this  section. 

Section  136.102    Application. 

This  regulation  applies  to  all  programs 
or  activities  conducted  by  the  Small 
Business  Administratirai.  except 
programs  or  activities  conducted  outside 
the  United  States  that  do  not  involve 
individuals  with  handicaps  in  the  United 
States.  Under  this  section,  a  federally 
conducted  program  or  activity  is,  in 
simple  terms,  anything  a  Federal  agency 
does.  Aside  from  employment  there  are 
two  major  categories  of  federally 
conducted  programs  or  activities 
covered  by  this  regulation:  Those 
involving  general  public  contact  as  part 
of  ongoing  agency  operations  and  those 
directly  administered  by  the  Agency  for 
program  beneficiaries  and  participants. 
Activities  in  the  first  category  include 
conununication  with  the  public 
(telephone  contacts,  office  walk-ins,  or 
interviews]  and  the  public's  use  of  the 
Agency's  facilities  (eg.,  library). 
Activities  in  the  second  category  indude 
programs  that  provide  Federal  services 
or  benefits  (Small  Business 
Development  Centen,  and  conferences 
or  workshops  sponsored  or  cosponsored 
by  the  Agency).  No  comments  were 
received  on  this  section. 

Section  136.103    Definitions. 

Most  of  the  comments  on  this  section 
concentrated  on  the  definition  of 
"qualified  handicapped  person."  and 
requested  that  "Atudliaiy  aids  be 
required  in  all  aspeds  of  SBA's 
federally-conducted  programs". 

"Agency"  is  defined  as  the  Small 
Business  Administration. 

"Assistant  Attorney  General" 
"Assistant  Attorney  General"  refers  to 
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the  Assistant  Attorney  General,  Civil 
Rights  Division,  United  States  { 

Department  of  justice.  I 

"Auxiliary  aids"  means  services  or 
devices  that  enable  persons  with 
impaired  sensory,  manual,  or  speaking 
skills  to  have  an  equal  opportunity  to 
participate  in  and  enjoy  the  benefits  of 
the  Agency's  programs  or  activities.  The 
definition  provides  examples  of 
commonly  used  auxiUary  aids.  Although 
auxiliary  aids  are  required  explicitly 
only  by  S  136.160(a)(1),  they  may  also  be 
necessary  to  meet  other  requirements  of 
the  regulation.  Comments  on  the 
definition  of  auxiliary  aids  are  discussed 
in  connection  with  9 136.100. 

"Complete  complaint"  is  defined  to 
include  all  the  information  necessary  to 
enable  the  Agency  to  investigate  the 
complaint.  This  definition  is  necessary, 
because  the  180  day  period  for  the 
Agency's  investigation,  8 136.170(f)(1), 
begins  when  the  Agency  receives  a 
complete  complaint. 

"Facility."  The  definition  of  "facility" 
is  similar  to  that  in  the  section  504 
coordination  regulation  for  federally 
assisted  programs,  28  CFR  41.3(f),  except 
that  the  term  "rolling  stock  or  other 
conveyances"  has  been  added  and  the 
phrase  "or  interest  in  such  property"  has 
been  deleted. 

One  commenter  objected  to  the 
omission  of  the  phrase  "or  interest  in 
such  property"  from  the  definition  of 
"facility."  The  term  "faciHty,"  as  used  in 
this  regulation,  refers  to  structures,  and 
does  not  include  intangible  property 
rights.  The  definition,  therefore  has  no 
effect  on  the  scope  of  coverage  of 
programs,  including  those  conducted  in 
facilities  not  included  in  the  definition. 
The  phrase  has  been  omitted  because 
the  requirement  that  facilities  be 
accessible  would  be  a  logical  absurdity 
if  applied  to  a  lease,  life  estate, 
mortgage,  or  other  intangible  property 
interest.  The  regulation  applies  to  all 
programs  and  activities  conducted  by 
the  Agency  regardless  of  whether  the 
faciUty  in  which  they  are  conducted  is 
owned,  leased,  or  used  on  some  other 
basis  by  the  Agency.  The  term  "facility" 
is  used  in  8S  136.149. 136.150,  and 
136.170(d). 

"Individual  with  handicaps."  The 
definition  of  "individual  with 
handicaps"  is  identical  to  the  definition 
of  "handicapped  person"  appearing  in 
the  section  504  coordination  regulation 
for  federally  assisted  programs.  See  28 
CFR  41.31.  Although  section  103(d)  of 
the  Rehabilitation  Act  Amendments  of 
1986  changed  the  statutory  term 
"handicapped  individual"  to  "individual 
with  handicaps,"  the  legislative  history 
of  this  amendment  indicates  that  no 
substantive  change  was  intended.  Thus, 


although  the  term  has  been  changed  in 
this  regulation  to  be  consistent  with  the 
statute  as  amended,  the  definition  is 
unchanged.  In  particular,  although  the 
term  as  revised  refers  to  "handicaps"  in 
the  plural,  it  does  not  exclude  persons 
who  have  only  one  handicap. 

"Qualified  individual  with 
handicaps."  The  definition  of  "qualified 
individual  with  handicaps"  is  a  revised 
version  of  the  definition  appearing  in  the 
section  504  coordination  regulation  for 
federally  assisted  programs.  See  28  CFR 
41.32. 

Paragraph  (1)  deviates  from  existing 
regulations  for  federally  assisted 
programs  because  of  intervening  court 
decisions.  It  defines  "qualified 
individual  with  handicaps"  with  regard 
to  any  program  under  which  a  person  is 
required  to  perform  services  or  to 
achieve  a  level  of  accomplishment.  In 
such  programs  a  qualified  individual 
with  handicaps  is  one  who  can  achieve 
the  purpose  of  the  program  without 
modfications  in  the  program  that  the 
Agency  can  demonstrate  would  result  in 
a  fundamental  alternation  in  its  nature. 
This  definition  reflects  the  decision  of 
the  Supreme  Court  in  Davis.  In  that 
case,  the  Court  ruled  that  a  hearing- 
impaired  applicant  to  a  nursing  school 
was  not  a  "quaUfled  handicapped 
person"  because  her  hearing  impairment 
would  prevent  her  from  participating  in 
the  clinical  training  portion  of  the 
program.  The  Court  found  that,  if  the 
program  were  modified  so  as  to  enable 
the  respondent  to  participate  (by 
exempting  her  from  the  clinical  training 
requirements),  "she  would  not  receive 
even  a  rough  equivalent  of  the  training  a 
nursing  program  normally  gives."  Id.  at 
410.  It  also  found  that  "the  purpose  of 
[the]  program  was  to  train  persons  who 
could  serve  the  nursing  profession  in  all 
customary  ways,"  id.  at  413,  and  that  the 
respondent  would  be  unable,  because  of 
her  hearing  impairment,  to  perform  some 
functions  expected  of  a  registered  nurse. 
It  therefore  concluded  that  the  school 
was  not  required  by  section  504  to  make 
such  modifications  that  would  result  in 
"a  fundamental  alteration  in  the  nature 
of  the  program."  Id.  at  410. 

SBA  incorporated  the  Court's 
language  in  the  definition  of  "qualified 
individual  with  handicaps"  in  order  to 
make  clear  that  such  a  person  must  be 
able  to  participate  in  the  program 
offered  by  the  Agency.  The  Agency  is 
required  to  make  modifications  in  order 
to  enable  an  applicant  with  handicaps 
to  participate,  but  is  not  required  to  offer 
a  program  of  a  fundamentally  different 
nature.  The  test  is  whether,  with 
appropriate  moidifications,  the  applicant 
can  achieve  the  purpose  of  the  program 
offered;  not  whether  the  applicant  cmild 


benefit  or  obtain  results  fivm  some  other 
program  that  the  Agency  does  not  offer. 
Although  the  revised  definition  allows 
exclusion  of  some  individuals  with 
handicaps  from  some  programs,  it 
requires  that  an  individual  with 
handicaps  who  is  capable  of  achieving 
the  purpose  of  the  program  must  be 
accommodated,  provided  that  the 
modifications  do  not  fundamentally 
alter  the  nature  of  the  program. 

The  definition  of '  qualified  individual 
with  handicaps"  has  been  revised  to 
make  it  clear  that  the  Agency  has  the 
burden  of  demonsfrating  that  a  proposed 
modification  would  constitute  a 
fundamental  alteration  in  the  nature  of 
its  program  or  activity.  Furthermore,  in 
demonstrating  that  a  modification  would 
result  in  such  an  alteration,  the  Agency 
must  follow  the  procedures  established 
in  S9  136.150(a)(2)  and  136.160(d),  which 
are  discussed  below,  for  demonstrating 
that  an  action  would  result  in  undue 
financial  and  administrative  burdens. 
That  is,  the  decision  must  be  made  by 
the  Administrator  or  his  or  her  Deputy 
in  writing  after  consideration  of  all 
resources  available  for  the  program  or 
activity  and  must  be  accompanied  by  an 
explanation  of  the  reasons  for  the 
decisipn.  If  the  Administrator 
determines  that  an  action  would  result 
in  a  fundamental  alteration,  the  Agency 
must  consider  options  that  would  enable 
the  individual  with  handicaps  to  achieve 
the  purpose  of  the  program  but  would 
not  result  in  such  an  alteration. 

For  programs  or  services  that  do  not 
fall  under  paragraph  (1),  paragraph  (2)  of 
the  definition  adopts  the  existing 
definition  of  "qualified  handicapped 
person"  with  respect  to  services  in  the 
coordination  regulation  for  programs 
receiving  Federal  financial  assistance. 
See  28  CFR  41.32(b).  Under  this 
definition,  a  qualified  individual  with 
handicaps  is  an  individual  with 
handicaps  who  meets  the  essential 
eligibility  requirements  for  participation 
in  the  program  or  activity. 

Paragraph  (3)  explains  that  a 
"qualified  individual  with  handicaps"  is 
defined  for  purposes  of  employment  in 
29  CFR  1613.702(f).  which  is  made 
applicable  to  this  part  by  {136.140. 
Nothing  in  this  part  changes  existing 
regulations  applicable  to  employment. 

"Section  504."  This  definition  makes 
clear  that,  as  used  in  this  regulation, 
"section  504"  applies  only  to  programs 
or  activities  conducted  by  the  Agency 
and  not  to  programs  or  activities  to 
which  it  provides  Federal  financial 
assistance. 


Section  136.110   Self-evaluation. 

The  Agency  shall  conduct  a  self- 
evaluation  of  its  compliance  with 
Section  504  within  one  year  of  the 
effective  date  of  this  regulation.  The 
self-evaluation  requirement  is  present  in 
the  existing  sectioa  504  coordination 
regulation  for  programs  or  activities 
receiving  Fednal  financial  assistance. 
See  28  CFR  41.5(bX2).  Experience  has 
demonstrated  the  self-evaluation 
process  Id  be  a  valuable  means  of 
establishing  •  woiidng  relationship  widi 
individuals  with  handicaps  that 
promotes  both  effective  and  efficient 
implementation  of  section  504. 

This  final  rale  uses  the  same  provision 
adopted  by  the  Department  of  Justice  in 
its  final  role  imptementing  section  504 
for  its  federally  conducted  programs.  28 
CFR  aaiia  The  Department  of  Justice 
determined  that  this  regulatory  language 
was  appropriate  after  it  had  analyzed 
the  Federal  Advisory  Committee  Act,  5 
U.S.C  app..  Executive  Order  12024,  and 
41  CFR  Part  101-6.  the  regulation  of  the 
General  Services  Administration 
implementing  the  Act 

This  final  rale  provides  that  the 
Agency  diall  provide  an  opportunity  for 
interested  persons,  including  individuals 
with  handicaps  or  oiganizatioiu 
repcesenting  individuals  with  handicaps, 
to  participate  in  the  self-evaluation 
process  aind  development  of  transition 
plans  by  siriMuitting  comments  (both 
oral  and  written). 

Section  136.111    Notice. 

Section  136.111  requires  the  Agency  to 
disseminate  sufficient  information  to 
employees,  applicants,  participants, 
beneficiaries,  and  other  interested 
persons  to  apprise  them  of  rights  and 
protections  afiiorded  i^  section  504  and 
this  regulation.  Methods  of  providing 
this  information  Inclnde,  for  example, 
the  publication  of  information  in 
handbooks,  manuals,  and  pamphlets 
that  are  distributed  to  the  public  to 
describe  the  Agency's  programs  and 
activities;  the  display  of  iidbrmative 
posters  in  service  centers  and  other 
public  places;  or  the  broadcast  of 
information  by  television  or  radio. 

Section  136.111  is,  in  fact,  a  broader 
and  more  detailed  version  of  the 
proposed  rale's  requirement  (at 
8  136.160(d)  in  the  NPRM)  that  the 
Agency  provide  individuals  with 
handicaps  with  information  concerning 
their  rights.  Because  S  136.111 
encompasses  the  lequirements  in 
8 136.ieo(d)  of  the  NPRH  that  Uter 
paragraph  has  been  deleted  as 
duplicative  kom  the  final  rule,  and 
8  136.ieo(e)  of  the  NPRM  has  been 
redesignated  as  8  136.160(d). 


Section  136.130    General  prohibitions 
against  discrimination. 

Section  136.130  is  an  adaptation  of  the 
corresponding  section  of  the  section  504 
coordination  regulation  for  programs  or 
activities  receiving  Federal  financial 
assistance.  See  28  CFR  41.51.  This 
regulatory  provision  attracted  relatively 
few  public  comments  and  has  not  been 
changed  from  the  proposed  rule,  except 
for  editorial  changes  to  paragraph  (c). 

Paragraph  (a)  restates  the 
nondiscrimination  mandate  of  section 
504.  The  remaining  paragraphs  in 
8  136.130  establish  die  general  principles 
for  analyzing  whether  any  particular 
action  of  the  Agency  violates  this 
mandate.  These  principles  serve  as  the 
analytical  foundation  for  the  remaining 
sections  of  &e  regulation.  If  the  Agency 
violates  a  provision  in  any  of  the 
subsequent  sections,  it  wUl  also  violate 
one  of  the  general  prohibitions  found  in 
8  138.130.  When  there  is  no  applicable 
subsequent  provision,  the  general 
prohibitions  stated  in  this  section  apply. 

Paragraph  (b)  prohibits  overt  denials 
of  equal  treatment  of  individuals  with 
handicaps.  The  Agency  may  not  refuse 
to  provide  an  individual  with  handicaps 
with  an  equal  opportunity  to  participate 
in  or  benefit  boa  its  program  simply 
because  the  person  is  handicapped. 
Such  blatandy  exclusionary  practices 
often  result  firam  the  use  of  irrebuttable 
presumptions  that  absolutely  exclude 
certain  classes  of  disabled  persons  {e.g., 
epileptics,  persons  with  impaired 
hearing  or  vision,  persons  with  heart 
ailments)  frtun  participation  in  programs 
or  activities  without  regard  to  an 
individual's  actual  ability  to  participate. 
Use  of  an  irrebuttable  presumption  is 
permissible  only  when  in  all  cases  a 
physical  condition  by  its  very  nature 
would  prevent  an  individual  from 
meeting  die  essential  eligibility 
requirements  for  participation  in  the 
activity  in  question. 

In  addition,  section  504  prohibits  more 
than  just  the  most  obvious  denials  of 
equal  treatnuat  It  is  not  enough  to 
admit  pessons  in  whsekfaairs  to  a 
program  if  the  EsdHties  in  which  the 
program  is  conducted  are  inaccessible. 
Paragraph  (b)(3),  therefore,  requires  that 
the  opportimity  to  participate  or  benefit 
afforded  to  an  individual  with 
handicaps  be  as  effective  as  that 
afforded  to  otliers.  The  later  sections  on 
program  accessibility.  88 136.148- 
136.151,  and  conununications,  8 136.16a 
are  specific  application^  of  this 
principle. 

Despite  the  mandate  of  paragraph  (i) 
that  the  Agency  administer  its  programs 
and  activities  in  the  most  integrated 
setting  appropriate  to  the  needs  of 


qualified  individuals  widi  handicaps, 
paragraph  (bH4).  in  conjunction  witii 
paragraph  (i),  pennits  the  Agency  to 
develop  sepnate  or  different  aids, 
benefits,  or  services  when  necessary  to 
provide  individuals  with  handicaps  with 
an  equal  opportunity  to  participate  in  or 
benefit  from  die  Agency's  programs  or 
activities.  Paragraph  (b)(4)  requires  tiiat 
different  or  separate  aids,  benefits,  or 
services  be  provided  only  when 
necessary  to  ensure  that  the  aids, 
benefits,  or  services  are  as  effective  as 
those  provided  to  others.  Even  when 
separate  or  different  aids,  benefits,  or 
services  would  be  more  effective, 
paragraph  (c)  provides  that  a  qualified 
individual  with  handicaps  still  has  thb 
ri^t  to  choose  to  participate  in  the 
program  that  is  not  designed  to 
accommodate  individuals  with 
handicaps. 

Paragraph  (b)(5)  prohibits  the  Agency 
from  denying  a  qualified  individual  with 
handicaps  the  opportunity  to  participate 
as  a  member  of  a  planning  or  advisory 
board. 

Paragraph  (b)(6}  prohibits  the  Agency 
fixim  limiting  a  qualified  individual  «vith 
handicaps  in  the  enjoyment  of  any  ri^t. 
privilege,  advantage,  or  opportunity 
enjoyed  by  others  receiving  any  aid. 
benefit,  or  service. 

Paragraph  (d)  prohibits  the  Agency 
from  utiliadng  criteria  or  methods  of 
administration  that  deny  individuals 
with  handicaps  access  to  the  Agency's 
programs  or  activities.  The  phrase 
"criteria  or  methods  of  adndnistration" 
refers  to  official  written  Agency  policies 
and  to  the  actual  practices  of  the 
Agency.  This  paragraph  prohibits  both 
blatantly  exclusionary  policies  and 
practices  and  nonessential  policies  and 
practices  that  are  neutral  on  their  face, 
but  deny  individuals  with  handicaps  an 
effective  opportunity  to  participate. 

Paragraph  (e)  specifically  applies  the 
prohibition  enunciated  in  8  136.130(d)  to 
the  process  of  selecting  sites  for 
construction  of  new  facilities  or 
selecting  existing  facilities  to  be  used  by 
the  Agency.  Paragraph  (e)  does  not 
apply  to  construction  of  additional 
buildings  at  an  existing  site. 

Paragraph  (f)  prohibits  the  Agency,  in 
the  selection  of  procurement 
contractors,  from  using  criteria  that 
subject  qualified  individuals  with 
handicaps  to  discrimination  on  die  basis 
of  handicap. 

Paragraph  (g)  prohibits  the  Agency 
from  discriminating  against  qualified 
individuals  with  handicaps  on  the  basis 
of  handicap  in  die  granting  of  licenses  or 
certification.  A  person  is  a  "qualified 
individual  with  handicaps"  with  respect 
to  licensing  or  oertificadon,  if  he  or  she 
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can  meet  the  essential  eli^bility      } 
requirements  for  receiving  the  license  or 
certification.  See  ( 136.103. 

In  addition,  the  Agency  may  not 
establish  requirements  for  the  programs 
or  activities  of  Hcensees  or  certified 
entities  that  subject  qualified 
individuals  with  handicaps  to  ' 

.  discrimination  on  the  basis  of  handicap. 
For  example,  the  Agency  must  comply 
with  this  requirement  when  establishing 
safety  standards  for  the  operation  of 
licensees.  In  that  case  the  Agency  must 
ensure  that  standards  that  it 
promulgates  do  not  discriminate  againts 
the  employment  of  qualified  individuals 
with  hancUcaps  in  an  impermissible 
manner.  i 

Paragraph  (g)  does  not  extend  section 
504  directly  to  the  programs  or  activities 
of  licensees  or  certified  entities 
themselves.  The  programs  or  activities 
of  Federal  licensees  or  certified  entities 
are  not  themselves  federally  conducted 
programs  or  activities  nor  are  they 
programs  or  activities  receiving  Federal 
financial  assistance  merely  by  virtue  of 
the  Federal  license  or  certification. 
However,  as  noted  above,  section  S(M 
may  affect  the  content  of  the  rules   | 
established  by  the  Agency  for  the 
operation  of  the  programs  or  activity  of 
the  licensee  or  certified  entity,  and 
thereby  indirectly  affect  limited  aspects 
of  their  operations.  | 

Some  commenters  argued  that  the 
regulations  should  extend  to  the 
activities  of  Hcensees  or  certified 
entities,  citing  Community  Television  of 
Southern  California  v.  Gottfried,  459 
U.S.  486  (1983).  In  that  case,  the  Court 
held  that  section  504  as  applied  to   I 
federally  assisted  programs  did  not 
require  the  Federal  Communications 
Commission  to  prohibit  discrimination 
on  the  basis  of  handicap  by  licensed 
broadcasters,  but  that  "the  poUcies 
underlying  the  Communications  AcT 
might  authorize  the  Commission  to  issue 
a  regulation  governing  such  1 

discrimination.  The  Court  did  not.    I 
however,  indicate  that  section  504  itself 
could  serve  as  the  source  of  such 
regulatory  authority.  | 

The  Court  has  held  that  "the  use  df 
the  words  'public  interest'  in  a 
regulatory  statute  is  not  a  broad  license 
to  promote  the  general  public  welfare. 
Rather  the  words  take  meaning  from  the 
purposes  of  the  regulatory  legislation." 
National  Association  for  the 
Advancement  of  Colored  People  v. 
Federal  Power  Commission.  425  U.S. 
662, 669  (1976).  Section  504  does  not  of 
itself  extend  an  agency's  regulatory 
authority  to  the  activities  of  licensees  or 
certified  entities. 

Some  commenters  objected  to  the. 
omission  of  a  paragraph  from  the 


regulations  for  Federally  assisted 
programs  that  prohibits  a  recipient  from 
providing  significant  assistance  to  an 
organization  that  discriminates.  To  the 
extent  that  assistance  from  the  Agency 
would  provide  significant  support  to  an 
organization,  it  would  constitute  Federal 
finanical  assistance,  and  the 
organization,  as  a  recipient  of  such 
assistance,  would  be  covered  by  the 
Agency's  section  504  regulation  for 
federally  assisted  programs.  The 
regulatory  "significant  assistance" 
provision,  however,  would  be 
inappropriate  in  a  regulation  applying 
only  to  federally  conducted  programs  or 
activities. 

Paragraph  (h)  provides  that  programs 
conducted  pursuSnt  to  Federal  statute  or 
Executive  Order  that  are  designed  to 
benefit  only  individuals  with  handicaps 
or  a  given  class  of  individuals  with 
handicaps  may  be  limited  to  those 
individuals  with  handicaps. 

Paragraph  (i),  discussed  above, 
provides  that  the  Agency  must 
administer  programs  and  activities  In 
the  most  integrated  setting  appropriate 
to  the  needs  of  qualified  individuals 
with  handicaps,  i.e.,  in  a  setting  that 
enables  individuals  with  handicaps  to 
interact  with  individuals  without 
handicaps  to  the  fullest  extent  possible. 

Section  136.140    Employment 

Section  136.140  prohibits 
discrimination  on  the  basis  of  handicap 
in  employment  by  the  Agency.  One 
commenter  felt  that  the  treatment  alt 
employment  was  not  sufficiently 
comprehensive  and  wanted  this  section 
expanded. 

Courts  have  held  that  section  504,  as 
amended  in  1978,  covers  the 
employment  practices  of  Executive 
agencies.  Gardner  v.  Morris,  752  F.2d 
1271, 1277  (8th  Cir.  1985);  Smith  v. 
United  States  Postal  Service,  742  FAl 
257,  259-260  (6th  Cir.  1984);  Prvwitt  v. 
United  States  Postal  Service.  662  F.2d 
292. 302-04  (Sth  Cir.  1961).  Contra 
McGuineas  v.  United  States  Postal 
Service.  744  F.2d  1318, 1320-21  (7tii  Cir. 
1984);  Boyd  r.  United  States  Postal 
Service,  752  F.2d  4ia  413-14  (9th  Cir. 
1985). 

Courts  uniformly  have  held  that  in 
order  to  give  effect  to  section  504  of  the 
Rehabilitation  Act  which  covers 
Federal  employment,  the  administrative 
procedures  of  section  501  must  be 
followed  in  processing  complaints  of 
employment  discrimination  under 
section  504.  Smithy  742  F.2d  at  262: 
Prewitt.  862  FJd  at  304.  Accordingly. 
8136.140  of  this  rule  adopts  the 
definitions,  requirements,  and 
IHVcedures  of  section  501  as  established 
in  regulations  of  the  Equal  Employment 


Opportunity  Commission  ^EOC)  at  29 
CFR  Part  1613.  In  addition  to  this 
sectioa  il38.l70(b)  specifies  that  SBA 
will  use  the  existing  EEOC  procedures 
to  resolve  allegations  of  emi^oyment 
discrimination. 

The  final  rule  has  not  been  changed, 
except  that  a  reference  to  the  Equal 
Employment  Opportunity  Commission 
has  been  added.  Responsibility  for 
coordinating  enforcement  of  Federal 
laws  prohibiting  discrimination  in 
employment  is  assigned  to  the  EEOC  by 
Executive  Order  12067  (3  CFR.  1978 
Comp.  p.  206).  Under  this  authority,  the 
EEOC  estabUshes  government-wide 
standards  on  nondiscrimination  in 
employment  on  the  basis  of  handicap. 
While  this  rule  could  define  terms  with 
respect  to  employment  and  enumerate 
what  practices  are  covered  and  what 
requirements  apply,  the  agency  has 
adopted  EEOCs  reconunendation  that 
to  avoid  duplicative,  competing,  or 
conflicting  standards  with  respect  to 
Federal  employment,  reference  in  these 
regulations  to  the  government-wide 
EEOC  rules  is  sufficient  The  class  of 
Federal  employees  and  applicants  for 
employment  covered  by  section  504  is 
identical  to  or  subsumed  within  that 
covered  by  section  501.  To  apply 
different  or  lesser  standards  to  persons 
alleging  violations  of  section  504  could 
lead  unnecessarily  to  confusion  in  the 
enforcement  of  the  Rehabilitation  Act 
with  respect  to  Federal  employment 

Section  136.149  Program  accessibility: 
Discrimination  prohibited. 

Section  136.149  states  the  general 
nondiscrimination  principle  underlying 
the  program  acces^bility  requirements 
of  9S  136.150  and  136.151.  No  Cfunments 
were  received  concerning  this  section. 

Section  136.150   Program  accessibility: 
Existing  fqcilities. 

This  regulation  adopts  the  program 
accessibility  concept  found  in  the 
existing  section  504  coordination 
regulation  for  program  or  activities 
receiving  Federal  financial  assistance, 
28  CFR  41.57,  with  certain  modifications. 
Thus,  i  136.150  requires  that  each 
Agency  program  or  activity,  when 
viewed  in  its  entirety,  be  readily 
accessible  to  and  usable  by  individuals 
with  handicaps.  The  regulation  also 
makes  clear  that  the  Agency  is  not 
required  to  make  each  of  its  existing 
fadlittes  accessible,  f  136.160(a)(1). 
However,  S  13e.l9a  unlike  »  CFR  41^57. 
places  explicit  limits  on  the  Agency's 
obligation  to  ensure  program 
accessibility.  1 136.150(a)(2).  All 
commenters  soo^t  the  deletion  of  die 
"undue  finendel  and  administrative 


burdens"  language  from  the  regulation. 
The  "undue  financial  and  admLiistrative 
burdens"  language  (found  at 
i  136.150(a)(2)  and  186.160(d)  of  the  final 
rule)  was  based  on  Ab  Supreme  Court's 
Davis  holding  thet  section  504  does  not 
require  program  modifications  that 
result  in  a  fundamental  alteration  in  the 
nature  of  a  program,  and  aa  the  Court's 
statement  that  section  504  does  not 
require  modifications  that  would  result 
in  "undue  financial  and  administrative 
burdens."  442  U.S.  at  412.  Since  Davis, 
circuit  courts  have  applied  this 
limitation  on  a  showing  that  only  one  of 
the  two  "undue  burdens"  would  be 
created  as  a  result  of  the  modification 
sought  to  be  imposed  under  section  504. 
See,  e.g.,  Dopico  v.  Goldschmidt,  supra; 
American  Public  Transit  Association  v. 
Lewis  (AFTA),  supra. 

Paragraphs  (aH2)  and  136.160(d)  of  the 
final  rule  are  also  supported  by  thie 
Supreme  Court's  decision  in  Alexander 
V.  Choate,  419  U.S.  287  (1965).  Alexander 
involved  a  challenge  to  the  State  of 
Tennessee's  reduction  of  inpatient 
hospital  care  coverage  under  Medicaid 
from  20  to  14  days  per  year.  Plaintiffs 
argued  that  this  reduction  violated 
section  504  because  it  had  an  adverse 
impact  on  handicam>ed  persons.  The 
Coiut  assumed  without  deciding  that 
section  504  reaches  at  least  sone 
conduct  that  has  an  unjustifiable 
disparate  impact  on  handicapped 
people,  but  Iwld  that  the  reduction  was 
not  "the  sort  of  disparate  impact" 
discrimination  diet  might  be  prohibited 
by  section  504  or  its  implementing 
regulation.  Id.  at  299. 

Relying  on  Davis,  the  Court  said  that 
section  604  guarantees  qualified 
handicapped  persons  "meaningful 
access  to  the  benefit  that  the  grantee 
offers."  id.  at  301.  and  that  "reasonable 
adjustments  in  the  nature  of  die  benefit 
being  offered  must  at  times  be  made  to 
assure  meaningful  access."  Id.  at  n.  21 
(emphasis  added).  However,  section  504 
does  not  require  "  'changes.' 
'adjustments,'  or  'modifications'  to 
existing  programs  that  would  be 
'substantial'  *  *  *  or  that  would 
constitute  fundamental  alterations(s)  in 
the  nature  of  a  program.' "  Id.  at  n.  20 
(citations  omitted). 

Alexander  supports  the  position, 
based  on  Davis  and  the  earlier,  lower 
court  decisions,  that  in  some  situations, 
certain  accommodations  for  a 
handicapped  person  may  so  alter  an 
agency's  program  or  activity,  or  entail 
such  extensive  costs  and  administrative 
burdens  that  die  refusal  to  undertake 
the  accommodations  is  not 
discrimiaatofy^Thas  ^  failure  to 
include  sndi  an  "undue  burdens" 


provision  could  lead  to  judicial 
invalidation  of  the  regulation  or  reversal 
of  a  particular  enforcement  action  taken 
pursuant  to  the  regulation.  This 
provision  is  therefore  unchanged  from 
the  proposed  rule. 

Some  commenters  asserted  that  the 
holding  in  Davis  was  that  the  plaintiff 
was  not  a  qualified  handicapped  person 
and  that  the  subsequent  reference  to 
"undue  financial  and  administrative 
burdens"  was  mere  dicta.  This  view 
overlooks  the  interpretations  oi  Davis 
provided  by  the  Fedwal  circuit  court 
cases  mentioned  above.  The  APTA  and 
Dopico  decisions  make  it  dear  that    ' 
financial  burdens  can  limit  die 
obligations  to  comply  with  section  504. 
See  also  New  Mexico  Association  for 
Retarded  Citizens  v.  New  Mexico,  678 
F.2d  847  (lOdi  Cir.  1982).  In  addition,  die 
Courts  in  Alexander  held  that  the 
"administrative  costs"  of  subjecting  any 
action  affecting  Medicaid  recipients  to  a 
detailed  analysis  of  its  effects  on 
handicapped  people  "would  be  well 
beyond  the  accommodations  that  are 
required  under  Davis. "  (409  U.S.  at  306). 

One  comment  included  a  lengthy 
analysis  opposing  the  undue  burdens 
defense.  Tlds  comment  was  premised  on 
the  assun^tion  that  the  proposed 
regulation  was  substantively 
inconsistent  with  the  regulations  for 
federally  assisted  programs.  This 
assumption  is  incorrect  Judicial 
interpretations  have  established  that 
neither  section  504  nor  the  regulations 
for  federally  assisted  programs  establish 
an  unlimited  obligation  to  modify 
programs  or  activities  to  accommodate 
individuals  with  handicaps. 

This  comment  also  argued  that  APTA 
is  no  longer  good  law,  in  view  of  the 
Supreme  Court's  decision  in 
Consolidated  Rail  Corp.  v.  Darrone,  465 
U.S.  624  (1984)  [Conrait],  in  which  die 
Court  said  that  Congress  intended 
through  the  1978  amendments  to  the 
statute,  to  codify  the  HEW  r^^ation. 
Other  commenters  also  argued  that 
Conrail  prohibits  departures  fiom  the 
language  of  the  federally  assisted 
regulation.  The  Conrail  decision 
addressed  only  the  question  of 
employment  coverage  under  the  statute 
and  cannot  be  read  to  mean  that 
Congress  "codified"  other  parts  of  the 
regulation.  Furthermore,  the  undue 
burdens  defense  is  not  inconsistent  with 
die  HEW  regulation;  In  fact  die 
employment  provisions  of  the  HEW 
r^iilation— 4hose  addressed  in 
Co/irai/— do  include  an  "undue 
hardship"  defense.  This  position  is 
confirmed  by  the  Supreme  Court's 
decision  in  Alexander.  There  the  Court 
referred  to  its  previous  recognition  in 


Conrail  of  the  regulation  as  "an 
important  source  of  guidance  on  the 
meaning  of  section  504."  Alexander,  469 
U.S.  at  304,  n.24,  and  at  the  same  time, 
as  discussed  above,  emphasized  that 
section  504  does  not  mandate  extensive 
costs  and  administrative  burdens. 

This  paragraph,  however,  does  not 
establish  an  absolute  defense;  it  does 
not  relieve  the  Agency  of  all  obligations 
to  individuals  with  handicaps.  Although 
the  Agency  is  not  required  to  take 
actions  that  would  result  in  a 
fundamental  alteration  in  the  nature  of  a 
program  or  activity  or  in  undue  financial 
and  administrative  burdens,  it 
nevertheless  must  take  any  other  steps 
necessary  to  ensure  mat  Individuals 
with  handicaps  receive  tlie  benefits  and 
services  of  the  federally  conducted 
program  or  activity. 

In  developing  its  final  rule,  SBA  was 
guided  by  six  principles  in  its 
application  of  the  "fimdamental 
alteration"  and  "undue  financial  and 
administrative  burdens"  language. 
These  principles  are  as  follows:  (1) 
Because  of  the  extensive  resources  and 
capabilities  that  could  properly  be 
drawn  upon  for  section  504  purposes,  it 
is  acknowledged  that  rarely  will  maiung 
a  program  accessible  result  in  undue 
burdens;  (2)  the  burden  of  proving  that 
the  accommodation  request  will  result  in 
a  fundamental  alteration  or  undue 
burdens  has  been  placed  squarely  on 
the  Agency,  not  on  the  individual  with 
handicaps;  (3)  in  determining  whether 
financial  anid  administrative  burdens  are 
undue,  the  Agency  is  to  consider  all 
agency  resources  available  for  use  in  the 
funding  and  operation  of  the  conducted 
programs;  (4)  the  "fundamental 
alteration"/"undue  burdens"  decision  is 
to  be  made  by  the  Administrator  or 
Deputy  Administrator  and  must  be 
accompanied  by  a  written  statement  of 
reasons  for  reaching  such  a  conclusion; 

(5)  if  a^sabled  person  disagrees  with 
the  Administrator's  finding,  he  or  she 
can  file  a  complaint  under  the  complaint 
procedures  established  under  S  136.170; 

(6)  even  if  there  is  a  determination  that 
making  a  program  accessible  will 
fundamentally  alter  the  nature  of  the 
program  or  will  result  in  undue  financial 
and  administrative  burdens,  the  Agency 
must  still  take  action  that  will  open 
participation  in  the  Agency's  program  to 
individuals  with  handicaps  and  ensure 
that  qualified  individucds  with 
handicaps  receive  the  benefits  and 
services  of  the  program. 

Some  commenters  objected  to  the 
provision  that  die  "undue  burdens" 
decision  would  be  based  on 
consideration  of  "all  agency  resources 
available  for  use  in  the  funding  and 
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operatia»  of  threaadMBteii  pnagno^'*' 
argptet  thM  it  Bhodrf  hft  bu«d  oklhc 
rcsotcsfM^  of  tbe  AgeBC|>^  a*  »  wiMriib  Ike 
AflBsqi  balaiaes.  tia4  i  ta  eatte  fao^pf  is 

rtfftanniaaliflna  aa  le-awdaa  fiaaaaiA 
and  adiwinklratiae  bHwhwu.  fadaaC  Ae 
Agency's<bttdgBi  caa  ba  aarmiifcad'for 
specific  furgtMut  aad  an  aiaip^aBt 
available.  fi»  aa«  iamaldiif  tkaAf^acy's 
ptngHiaiii  acceaiibte  to  imfaridaala  iwlh 
haiufic^M.  It  ia- expected  Aot,  .ynrg  as 
very  rare  eccaaioQS,  will  the  Agancs  be 
faced  witb  "undue  hiirdena"  iaaieatioB 
tbe  program  acoeuibiiity  or 
communisatioiu  tequizaments  of  t&ia 
regulation. 

One  commeBtet  said  tbattba  term. 
"undue  hasdahip"  used  ic  regolatiaas  £or 
federally  assisted  pragpama  is  nune 
spediic  and  less  disairamatary  than  tbe 
term  "undue  burdens."  The  term  "undue 
hardship"  is  a  term  of  art  used  in 
connection  wilb  employment  The  term 
"imdue  burdens"'  is  ta&en  from  fbt 
Supreme  Court's  opinion  iaUtivia  and  is 
appropriatafy  included  in  thiis  r^niliBtiaa. 

Paagraptr  (t^'sets  forth  a  number  ot 
means  by  which  program  acceasibOlty 
may  be  achieved^  inchitfing  redbsigir  of 
eqmpmant  reassignment  of  services  to 
atcesssible-  bntf dings,  andproviston  of 
aicRa.  fai  CDoae&ig'  among, uialnudbi  tfie. 
Ageiiuy  shaa  give  piiurily  ooasiibinitiun 
to  tnosa  tnaf  WW  bcroonafirtanf  with 
provisjun  or  services  irr  tne  most 
urtegvsted  setting  appropriate  tkr  tte' 
needs  of  ndlviSBan'  with' bamffcaya. 
SlfBCBual  enangea  nrexiatng  iKcmtiea 
ara  re^Qired  onfywheif  theio' ia  no' other 
leasiBre  way  to  maaa  tne  Agencjr a 
prugran  acoeaaiMa'.  TnvAgeucy  uvy 
eoHspiy  vrtifr  tiia  pfogFBBs  accassiuaRy 
requireneaf  hf  dsKv  eiiiig  aaivltes^at 
aUteraato'aoBea^Mesrtea  or  by  making 
homavisiia  aa  apprepriiata: 
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b]raiCm4UPfb)i  tbaAgeBcywat 


theeSnliw 

Where 

lamwradv 

dawkipad 

effecttw 

DUU 


aapvacucavWi  dot 
otttea  -gaiattan. 


»pia»sha»be> 


al  IfciawguMluii.  Asida- 
alladtm 


shall  be 


sixty  dajWk 


Section  130.151    Progfom  a/yv>ff/fr7/?y 
New  Conatruction  aiut  alteratioaa^ 


respect  to 


Arckitectaral^Batrien  Act 


amendai.«;Uaja  «15ft-«aS7. 

laiilttiKMBdaatbafe 
thataaaentaBtadi 
behalf  alcr  lKtkf»aaa  aftha 


altered  to  be  readily  t 

usablabyi 

aacaadaaaa  widli«k  CRtlOl-ntfM  t 

101  IftMg.tyartandartwaa 


ArahitaalMatBarrteas  Acfcof  IBUiaa 
nmendnii.  42  W^T  "MM  tHW 

U  iai  aHtBapeiala:  ta  ad^K  te' exMtiag 
AKhitaatuaaiBaaiaMiAst  ataadavdhr 
aactioBcSO^Bompliance  hamnaa  new 
andallesadj  baild^H  sid^aat  totUa 
regulatiooiaM  aisOiSiihiaat  totba 
Alahita•tMm^  BarriMa  Act  aad  baaaoaa 
adopliofc  af  tha^standaid  will' avoid 
dBfUcatiKa  and  possibly-  ineoasiateBt 
atandaeda,. 

Exiatfag  batf  dlaga  leased  by  tfaa 
Ageney  sfier  the-affectiva-diUta  at  thia 
FBgnTatina  aca  ant  w<|jiiiieA  Iqii  tha 
i  t^atioa  ta  meet  anneasihility 
staadarda  simply'  by  virtue  o£  being 
leased.  They  aretsubfed,,  hoaiauerr  ta 
the  pnopaataccassibifity  standard,  for 
existing  faeiBties  in  Cl3ai5a  To  tha 
extent  the  buitcfihg^  are  newly 
constructlsd  or  altered,  they  must  also 
meet  the  new  construstion  and 
alteration  requirements  of  {136.151.. 

Federal  practice  under  section  SOthas 
alwasra  tseated  newly.  lieased  buiTcDhg^ 
as  subject  tb  the  existing  fbdlity 
progsam  accessibility  standard  EJtali&e 
the  oDuatmctian  of  new  builUIh^  adiere 
atvhitectarri'  btu  i  iai  s  can  baavoidadat 
Httife  ocno  cost,  the  a^Bcation  of  new 
cons  tree  If  un  standbidk  to  an  existhig. 
biiiliHilg  being  ffcasad  raises  the  sane 
pro^yect  of  rattnfitlfiig  hiiffllTiiiw  a^  Ae 
useof  airexistfngFkdbtaf  rscffi^.  and 
th^  Agency  beBetes  tact  siuw  prograni 
accessibility  standBid  shaaM'apiifytiT 
Dotfr  owueu  aacEleaaeu  oizinntags. 
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requiraa  yta*  Agaaay  to  piot  iUe  aujtiKiary 
aids  t(^nHafvmatfiBlfvHnMn  witti' 
handieapa  ba^FB  "BB-aqaatopporBudty  to 
putia^otBiBi  aBdaBjpDyne'banafiia'of, 
a  progMBkBP  aaSMlif  eoadactad  by  Aa 
^gaaayi   iwaaaB^aa' vsnir  a* 
conmaBSBadBBtis  sfluieul'  fop 
individuals  with  banieapa  Abb'  for 
hrfliiidlMlfc  wdHleMrbaBJaapafay.  aral 
instead  afanMavftv'bArfpeBpla,  rijpi 


paeptoytbraflwrilsaiiasaofAa 

ittoviaAa  aal^appropriata' 
t  af  a^oaMy  ar  toaatoienft 
flfi'  soma  CBcaautaBBaSi  a  notepad'  and 
wffittoB^flMtefiBtoftBayBa  safocient  to* 
pemR  eBBetiVa'BBBiiBWBiraTiop  wilB  a 
hearing^impaftad  pel  stat  haiany 
circuautoBcaK  Bowaveft  tney'  may  not 
be,  parffniiBSQrwBentBainRuiBalian 
being  oaiBBiaBfeBtad  is  com^bx  or 
exaliaflgevnp*BBflglBy  panoQ  of  lima 
(e^,  a  BwieAigyaraAasaAa  baaifisg^ 
impcdred  applicant  at  pertiiB^aBtfirBot 
skilladbi  spaMB  aa  wvftton  haguaga.  in 
thaaaaaaaK  a  slgu  biugnaga  Butoipafcii 
Bsay  aaappsapsiaia.  Pas  vinai^flspaireu 
persons,  sllbiiifca  awaiiiiuBfaalfBw-m^bi 
be  adMBvadby  sawaialBKaBai.bidaAig 


thapaMfeaffiy 
services  it  oflbaaty 
wiAbiaAsapn 
partlcipaaatoar 


proyanaor  activitieai.  (2)  Aa 
oppottanity  to  regjaest  a  particular  mode 
of  oonmaaication.  aad  (3)  the  Agency's 
IwafiBteBCBS  regarding  auxiliary  aids  if  it 
can  demonstrate  that  several  different 
Biodes  are  effec6ve. 

In  connectian  with  its  obligation 
under  section  504  to  ensure  dEf ective 
communication,  the  Agency  has  issued  a 
policy  statunent  on  the  provinon  of 
reading  and  interpretive  services  to 
individoala  with  baadicapa  in  SBA 
prograan.  {See  Memorandora  from  the 
Acting  Deputy  Associate  A&ninistrator 
for  Management  Assistance  to  Re^coal 
Administrators  and  District  Directors 
conconiag  iBterpreiers  for  the  Deaf, 
dated  October  2S.  1982.)  When  deaf  or 
Mind  persoDs  seek  counseling  services, 
the  SBA  empiojree  is  to  uae  individual 
judgment  (withia  Ae  provision  of 
|136.iao)  in  considering  the  use  of  an 
interpreter.  H  may  not  be  necessary  to 
use  an  intetpreter  if  the  client  baa  one  or 
two  questions  that  could  be  answered 
throagh  written  ooaunonications.  On  the 
other  hand  V  extensive  counseling 
appears  to  be  necessary,  Aus  requiring 
Ae  use  of  an  interpreter,  an 
appointment  should  be  set  ap  wiA  Ae 
client  for  a  later  time.  WiA  respect  to 
training  programs,  all  SBA  offices 
should  advertise  through  Aeir 
traditional  media  Aat  interpreter  service 
will  be  provided  at  specified  workshops 
and  classes  upon  request. 

The  Agency  shall  ensure  effiective 
communicatioB  wiA  vision-impaired 
and  hearing-impaired  persoos  involved 
in  hearings  conducted  by  Ae  Agency. 
Auxiliary  aids  in  these  proceedings  must 
be  afforded  where  necessary  to  ensure 
effective  communicatioo  at  Ae 
proceedings.  When  sign  language 
interpreters  are  necessary,  the  Agency 
may  require  that  it  be  pven  reasonable 
notice  prior  to  the  proceeding  of  Ae 
need  for  an  toterpreter.  Moreover,  Ae 
Agency  need  not  provide  individually 
prescribed  devices,  readers  for  persmal 
use  or  study,  or  oAer  devices  of  a 
personal  nature.  S  136.160(a)(l)(ii).  For 
example,  the  Agency  need  not  provide 
eye  glasses  or  hearing  aids  to  applicants 
or  participants  in  its  programs. 
Similarly,  Ae  regulation  does  not 
require  Ae  Agency  to  provide 
wheelchairs  to  persons  wiA  mobility 
impairawats. 

Some  comments  suggested  Aat  Ae 
definition  of  auxiliary  aids  should 
include  attendant  services  Aat  may  be 
needed  to  aid  disaUed  penons  to  travel 
to  meetings,  and  in  some  cases  to 
achieve  i»ogram  accessibility.  This 
recommendation  was  not  adopted 
because  tbe  sarvicas  of  an  attendant  for 
a  disabled  parsoa  are  viewed  as  being 


generidly  personal  A  nature  and  not 
directly  related  to  the  federally 
condocted  program.  To  Ae  extent  that 
tbe  services  oi  an  attendant  are  not 
directly  related  to  a  federally  conducted 
program  or  activity,  it  would  be 
inappropriate  to  require  tbem  at  Federal 
expense. 

However,  a  d&fferent  conclusion  might 
ba  reached  for  Federal  employees  or 
other  persons  traveling  for  Ae  Agency. 
Where  a  disabled  person  who  is  unable 
to  travd  without  an  attendant  is 
required  to  perform  official  travel,  Ae 
traveling  expenses  of  an  attendant, 
indudii^  per  diem  and  transportation 
expenses,  may  be  paid  by  the  Agency. 
See  5  U.S.C.  3102(d)  (1982). 

Paragraph  (b)  requires  Ae  Agency  to 
provide  information  to  individuals  wiA 
handicaps  concerning  accessible 
services,  activities,  and  facilities. 

Paragraph  (c)  requires  the  Agency  to 
post  signs  at  inaccessible  facilities  Aat 
direct  users  to  locations  with 
information  about  accessible  faciHties. 

Paragraph  (d)  provides  that  the 
Agency  is  not  required  to  take  any 
action  that  would  result  in  a 
fandamraital  alteration  in  Ae  nature  of  a 
program  or  activity  or  Aat  would 
impose  undue  financial  or 
administrative  burdens.  The  Agency 
bean  Ae  burden  of  proving  that  a 
contemplated  action  would  result  in 
such  an  alteration  or  burden.  The 
decision  must  be  made  by  the 
Administrator  or  Deputy  Administrator 
and  must  be  accompanied  by  a  written 
rationale.  The  discussion  of  S  136.150(a), 
Program  accessibility:  Existing  facilibes, 
regarding  Ae  determination  of  undue 
financial  and  admmistrative  burdens, 
also  appEes  to  Ais  section  and  should 
be  referred  to  for  a  complete 
understanding  of  Ae  Agency's 
obligation  to  comply  wiA  S  130.160. 

Section  136.170    Compliance 
procedures 

Sectfon  13&170  establishes  a  detailed 
complaint  processing  and  review 
procedure  for  resolving  allegations  of 
discrimination  in  violation  of  section  504 
in  Ae  Small  Business  Administration's 
programs  and  activities.  In  response  to  a 
comment  Ais  section  is  being  changed 
to  conform  to  Ae  substantive 
requirements  of  %  39.170  of  Ae  DO) 
regulation,  28  CFR  39.170.  wiA  respect 
to  the  Gling,  processing  and 
mvestigation  of  all  allegations  of 
discrimination  under  Ais  part  It 
designates  Ae  Office  of  Hearings  and 
Appeals  ai  SBA  as  being  responsiUe  for 
coadncting  any  bearings  requested 
under  this  regalatMn,  and  provides  that 
each  hearings  will  be  conducted 


pursuant  to  the  procedures  contained  ia 
13  CFR  Part  134. 

Paragraph  (a)  specifies  Aat 
paragraphs  (c)  through  (1)  of  Ais  section 
establisfa  the  procedures  for  processing 
complaints  other  than  employment 
complaints. 

Paragraph  (b)  provides  that  Ae 
Agency  will  process  employment 
complaAts  according  to  procedures 
established  in  existing  regulations  of  tha 
EEOC  29  CFR  Part  1613.  pursuant  to 
section  501  of  the  Refaabibtation  Act  of 
1973,  29  U5.C  791. 

Paragraph  (c)  provides  Aat  any 
person  who  believes  Aat  he  or  she  has 
been  discriminated  against  based  on  his 
or  her  handicap  may  file  a  complamt 
within  180  days  of  the  date  of  the 
alleged  discrimination.  Complaints  also 
may  be  filed  by  an  auAorized 
representative  of  an  individual 
complainant  or,  in  the  case  of  alleged 
class  discrimAation,  by  a  member  of  Aa 
class  or  a  representative  of  any  member 
of  Ae  class. 

Complaints  may  be  mailed  or 
delivered  to  the  Chief.  Office  of  Civil 
Rights  Compliance  (OCRC)  within  180 
days  of  the  occurrence  of  the  alleged 
Ascrimination.  Complaints  under  this 
Part  received  by  any  other  Agency 
official  shall  be  forwarded  immediately 
to  Ae  Chief,  OCRC  The  Chief,  OCRC 
may  extend  the  180  day  time  bmit  when 
Ae  complainant  shows  good  cause. 
Good  cause  could  be  found  if,  for 
example,  (1)  the  complainant  mistakenly 
filed  with  the  wrong  agency  and  was  not 
informed  of  the  mistake  wiAin  the  180 
dajrs;  or  (2)  Ae  complainant  could  not 
reasonably  be  expected  to  know  of  tha 
act  or  event  said  to  be  discriminatory 
wiAm  180  days.  }  136.170(c)  (2)  and  (3). 

Paragraph  (d)  requires  the  Agency  to 
send  to  the  Architectural  and 
Transportation  Barriers  Compliance 
Board  a  copy  of  any  complaint  alleging 
Aat  a  building  or  facility  subject  to  tha 
Architectural  Barriers  Act  was  deaigaad 
constructed  or  altered  m  a  manner  Aat 
does  not  provide  ready  access  to  and 
use  by  individuals  with  handicaps. 

Under  paragraph  (e)(1),  Ae  Chief, 
OCRC  is  required  to  accept  all  completa 
complamts  over  which  Ae  Agency  haa 
jurisAction.  If  the  Chief,  OCRC 
determines  that  the  Agency  does  not 
have  jurisdiction  over  a  complaint 
pursuant  to  paragraph  (e)(3)  he  or  she 
shall  promptly  notify  the  complainant 
and  make  reasonable  efforts  to  transfer 
Ae  complaint  to  Ae  appropriate  entity 
of  the  Federal  govemm«it  The 
complainant  will  be  advised  of  the 
Agency  to  which  Ae  case  has  been 
transferred  If  a  complaint  is  not 
com^te  when  it  is  filed  paragraph 
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(e)(2)  requires  the  Chief.  OCRC  to  notify 
the  complainant  within  30  daya  that 
additional  information  is  needed.  He 
complainant  must  furnish  the  necessary 
information  within  30  days  of  receipt  of 
the  notice,  or  the  complaint  will  be 
dismissed  without  prejudice.  Filing  an 
incomplete  complaint  within  180  days 
from  the  date  of  the  alleged 
discrimination  satisfies  the  requirements 
of  paragraph  (c)(2),  but  the  time  frames 
governing  the  Chief.  OCRC's  other 
duties  to  process  the  complaint  do  not 
t>egm  to  run  until  he  or  she  has  received 
a  complete  complaint  See  8 136.170(f)(1) 
and  S  136.170(g). 

Within  180  days  of  receipt  of  the 
complete  complaint,  the  Chief,  OCRC  is 
required  to  investigate  the  complaint 
attempt  an  informal  resolution,  and  if 
informal  resolution  is  not  achieved, 
issue  a  letter  of  findings.  5  13e.l70(f)(l). 
Agency  employees  are  required  to 
participate  in  investigations  under  this 
Part  and  may  be  called  upon  to  do  so 
during  business  hours.  S  136.170(Q(2). 
The  Chief,  OCRC,  shall  furnish  copies  of 
the  investigative  report  to  the 
complainant  and  the  respondent  and 
offer  an  opportunity  for  informal 
resolution.  S  136.170(f)(3).  The  terms  of 
the  agreement  of  any  informally 
resolved  complaint  shall  be  reduced  to 
writing,  with  copies  given  to  the 
complainant  and  the  respondent  and  a 
copy  placed  in  the  complaint  file.  The 
written  agreement  may  include  a  finding 
on  the  allegation  of  discrimination  and 
shall  describe  the  corrective  action  < 
agreed  upon.  S  136.170(f)(4). 

Paragraph  (g)  requires  that  the  Chief, 
OCRC's  letter  of  findings  be  sent  to  the 
complainant  and  respondent  and  that  it 
contain  findings  of  fact  and  conclusions 
of  law,  the  relief  granted  if 
discrimination  is  found,  and  notice  of 
the  right  to  appeal  and  request  a 
hearing.  This  paragraph  also  explains 
that  the  letter  of  findinga  will  become 
the  final  Agency  decision  if  no  appeal  is 
taken  by  either  party  and  that  the  Chief. 
OCRC  will  so  certify  at  the  close  of  the 
time  allowed  for  initiating  an  appeal 
under  para^aph  (h)(1)  of  this  part. 

The  complainant  or  respondent  may 
appeal  the  determination  issued  by  the 
Chief,  OCRC  with  or  without  a  request 
for  hearing,  to  the  Director,  Office  of 
Equal  Employment  Opportunity  and 
Compliance  (OEEOC).  within  30  days  of 
receipt  of  the  letter  of  findings. 
S  136.170(h)(1).  If  a  notice  of  appeal  is 
filed  without  a  request  for  a  hearing,  any 
other  party  to  the  proceeding  may 
request  a  hearing  within  the  30  days 
allowed  for  filing  a  notice  of  appeal  or 
within  10  days  of  receipt  of  a  copy  of  the 
notice  of  appeal  w^chever  is  later. 


S  13e.l70(h)(2).  If  the  Chief.  OCRC 
determines  that  the  notice  of  appeal  ia 
untimely,  the  party  may  file  an  appeal  of 
that  decision  with  the  Director,  OEEOC. 
S  136.170(h)(3).  Any  request  for  a 
hearing  vrill  be  construed  as  a  request 
for  an  oral  hearing.  The  complainant's 
failure  to  file  a  timely  motion  requesting 
that  the  matter  be  scheduled  for  a 
hearing,  shaU  constitute  a  waiver  of  the 
right  to  an  oral  hearing,  but  shall  not 
prevent  the  submission  of  written 
information  and  argument  for  the  record. 
S  136.170(h)(4). 

Paragraph  (i)  requires  the  Chief, 
OCRC  to  accept  and  process  any  timely 
appeal.  S  136.170(h)(i).  If  a  notice  of 
appeal  is  filed  but  no  party  requests  a 
hearing,  the  case  will  be  transmitted  to 
the  Director,  OEEOC,  for  action. 
§  136.170(i)(l).  If  a  notice  of  appeal  is 
filed  and  a  party  makes  a  timely  request 
for  hearing,  the  case  will  be  transmitted 
to  the  Office  of  Hearing  and  Appeals  for 
assignment  to  an  administrative  judge 
who  will  conduct  the  hearing  in 
accordance  with  the  procedures 
contained  in  13  CFR  Part  134. 
S  136.170(i)(2). 

Proceedings  under  13  CFR  Part  134  are 
intended  to  produce  a  reliable  and 
complete  record  in  all  cases.  All 
pleadings  must  be  submitted  to  all 
parties  to  the  proceeding,  including 
those  granted  intervenor  status,  to 
provide  all  parties  the  maximum 
feasible  opportunity  to  participate  in  the 
development  of  the  record  The  public 
will  be  granted  access  to  all  information 
upon  which  a  decision  is  based  with  the 
exception  of  that  information  which  is 
exempt  from  mandatory  disclosure 
under  the  Freedom  of  Information  Act  or 
protected  by  the  Privacy  Act  The  public 
will  also  be  permitted  to  attend  any 
hearings  conducted,  except  those 
proceedings  that  are  closed  by  the 
administrative  judge  for  good  cause 
shown.  See  13  CFR  Part  134  for  further 
explanation  of  the  procedures  to  be 
applied  in  hearings  conducted  under  this 
part. 

Under  paragraph  (j)(l),  if  no  request 
for  a  hearing  was  made  by  any  party, 
the  Director,  OEEOC,  shall  issue  the 
final  Agency  decision  within  60  days  of 
receipt  of  the  appeal  fi^m  the  Chief, 
OCRC,  or  of  any  response  to  the  notice 
of  appeal  by  any  other  party.  Where  a 
party  requests  a  hearing,  however,  the 
administrative  judge  shall  issue  an 
initial  decision  of  the  Agency  based  on 
the  information  in  the  investigative  and 
hearing  record.  The  initial  decision  shall 
set  forth  the  findings,  remedial  action 
required,  and  reasons  for  the  decision, 
and  shall  be  transmitted  by  the 
administrative  judge  lu  (he  parties  to  the 


proceeding  and  to  the  Director,  OEEOC 
for  review.  Tlie  Initial  decision  becomes 
the  final  Agency  decision  after  30  days 
unless  a  party  files  a  petition  for  review 
or  the  Director,  OEEC)C,  issues  an  order 
stating  his  or  her  decision  to  review  the 
initial  decision.  8 13e.l70(j)(2).  If  either 
event  occurs,  other  parties  to  the 
proceeding  shall  be  afforded  an 
opportunity  to  comment.  The  Director, 
OEEOC,  shall  make  the  final  Agency 
decision  both  where  a  petition  for 
review  has  been  filed  and  where  he  or 
she  issues  an  order  stating  his  or  her 
decision  to  review  the  initial  decision. 
The  Director,  OEEOC's  decision  shall  be 
based  on  a  review  of  the  entire  file, 
including  the  investigation  report,  letter 
of  findings,  the  hearing  record,  and  the 
initial  decision  of  the  administrative 
judge.  The  decision  shall  be  made 
within  80  days  of  receipt  of  the  petition 
for  review,  the  order,  or  any  responses 
to  such  petition  or  order,  whichever  is 
later.  The  Director.  OEEOC.  will 
recommend  appropriate  remedial  action 
if  discrimination  is  found.  8 136.170(j)(3). 
Corrective  actions  shall  be  taken 
promptly,  and  the  Chief,  OCRC,  shall 
monitor  such  corrective  actions  to 
ensure  compliance  with  the  final 
decision. 

list  of  Subjects  in  IS  CFR  Part  136 

Blind,  Buildings,  Civil  Rights, 
Employment  Equal  employment 
opportimity.  Federal  buildings  and 
facilities,  Government  employees, 
Handicapped. 

Accordingly,  pursuant  to  section 
5(b)(e)  of  the  Small  Business  Act  15 
U.S.C.  634(b)(6),  SBA  hereby  adds  Part 
136  to  Title  13  of  the  Code  of  Federal 
Regulations  to  read  as  follows: 

PART  136— ENFORCEMENT  OF 
NONDISCRIMINATION  ON  THE  BASIS 
OF  HANDICAP  IN  PROGRAMS  OR 
ACTIVITIES  CONDUCTED  BY  THE 
SMALL  BUSINESS  ADMINISTRATION 

136.101  Purpose. 

136.102  Application. 

136.103  Definitions. 
136.104-136.109    [Reserved] 

136.110  Self-evaluation. 

136.111  Notice. 
136.112-136.129    [Reserved] 
136.130    General  prohibitions  against 

discrimination. 
136.131-136.139    (Reserved) 
136.140    Employment. 
136.141-136.148    [Reserved] 

136.149  Program  accessibility: 
Discrimination  prohibited. 

136.150  Program  accessibility:  Existing 
facilities. 

136.151  Program  accessibility:  New 
construction  and  alterations.  ■ 
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136.152-136.159    (Reserved) 
136.160    Conmiunications. 
136.161-ia8aa»    (Rcserre^ 
136.170    Compliance  procedures. 
136.171-138.999    ptaservad) 

AiatMcity:  2»  UJ&.C.  794. 


iiat.iot 

The  porpoae  of  tfiis  part  is  to 
effectuate  section  119  of  the 
Rehabibtation.  Coapidwasivc  Stnrices, 
and  DevelopBieitfal  Disabilitiea 
Amendments  of  1978,  which  aowndad 
section  50t  of  the  RehabAitatira  Act  of 
1973  to  prohifait  diaatinination  on  the 
basis  of  handicap  in  progFanw  or 
activities  condudtd  by  BxecativB 
agencies  or  the  United  States  Postal 
Service. 


8136.102 

"This  part  applies  to  all  programs  or 
actirities  conducted  by  the  Small 
Business  Administration  except  for 
programs  or  activities  conducted  outside 
the  United  States  that  do  not  involve 
individuak  wftfa  handicaps  in  the  United 
States. 


81M.103 

Fee  iwrpoees  of  this  part  the  term— 

"Agency"  means  the  Small  Business 
.  Administration. 

"Assistant  Attorney  General" 
"Assistant  Attorney  General"  means  the 
Assistant  Attorney  General,  C3vil  Rights 
Divisjon,  United  Sitates  Department  of 
Justice. 

"Auxiliary  aids"  means  services  or 
devices  that  enable  persons  with 
impaired  sensory,  manual,  or  speaking 
skills  to  have  an  eqoal  oi^mrtimity  to 
participate  m,  and  enjoy  the  benefits  of, 
programs  or  acbvitias  conducted  by  the 
Agency.  For  example,  auxiliary  aids 
UMfttl  for  persons  with  impaired  vision 
include  readers,  BraiUed  niateriah, 
audio  recordings,  and  other  similar 
services  and  devices.  Anxiiiary  aids 
useful  for  persons  with  impaired  hearing 
incliKie  telieidione  handset  amplifiers, 
telephones  compatible  with  hearii^ 
aids,  teleconmnuiication  devices  for 
deaf  persons  (TIM>'s),  interpreters. 
notetakers,  written  materiaJs,  and  other 
similar  services  and  devices. 

"Complete  conqilaint"  saeans  a 
written  statement  that  contains  the 
complainant's  name  and  address  and 
describes  the  Agency's  alleged 
discriminatory  actions  in  sufficient 
detail  to  inform  the  Agency  of  the  nature 
and  date  of  the  alleged  violatiso  oi 
section  504.  It  shall  ba  sJgDad  by  the 
complainant  or  by  saoMOBe  m&orized 
to  do  so  OB  h»  or  her  bekalf.  Complaints 
filed  on  behalf  of  classes  or  tbinl  parties 
shall  describe  or  identify  (by  name,  if 


possible)  dw  alleged  victima  of 
discrimination. 

"Fadli^'  means  alt  or  any  portion  of 
buildings,  stnsctvcs,  eqiripaent  roads, 
walks,  parking  lots.  raUng  stock  or 
other  conveyances,  or  otter  real  or 
personal  property. 

"Individaid  wii^  handicaps"  means 
any  person  who  has  a  pfaysiosl  or 
mental  impairment  that  snbstantiatty 
UBttts  one  or  mors  ma^life  activities, 
has  a  record  of  sncfa  an  impairment  or  is 
ragarded  as  haviag  such  an  impairaent 
As  used  in  this  d^niftioB,  tbs  phrase: 

(1)  "Physical  or  mental  impairment" 
includca 

(i)  Any  pbysi^dogical  disorder  (h- 
condition,  cosmetic  disfigurement  or 
anatomical  loss  aSecting  one  or  more  of 
the  foQowing  body  systems: 
Neurological;  musculoskeletal;  special 
sense  organs;  respiratory,  including 
speech  organs;  cardiovascular; 
reproductive;  digestive;  genitourinary, 
hemic  and  lymphatic;  slda:  and 
endocrine;  or 

(ii)  Any  mental  or  psychological 
disorder,  such  as  mental  retardation, 
organic  brain  syndrome,  emotional  or 
mental  illness,  and  specific  learning 
disabilities.  The  term  "physical  w 
mental  impairment"  includes,  but  is  not 
limited  to,  such  diseases  and  conditions 
as  orthopedic,  visual,  speech,  and 
hearing  impairments,  cerebral  palsy, 
epilepsy,  muscular  dystrophy,  multiple 
sclerosis,  cancer,  heart  disease, 
diabetes,  mental  retardation,  emotional 
illness,  and  drug  addiction  and 
alctriioUsm. 

(2)  "Major  life  activities'*  bichides 
functions  such  as  caring  for  one's  self, 
performing  manual  tasks,  walking, 
seeing,  hearing,  ^waking,  breathing, 
learning,  and  woridng. 

(3)  "Has  a  record  ^  such  an 
impairment"  means  has  a  history  of,  or 
has  been  misehtssified  as  having,  a 
mental  or  physical  impairment  diat 
substantially  limits  one  or  more  major 
life  activities. 

(4)  "Is  regarded  as  having  an 
{mi>airment"  means — 

(i)  Has  a  phjrsical  or  mental 
impairment  diat  does  not  substantially 
limit  major  life  activities  but  is  treated 
by  the  Agency  as  constituting  such  a 
limitation; 

(ii)  Has  a  physical  or  mental 
impairment  that  sobstantiaUy  Hralfs 
major  life  activities  only  as  a  restilt  of 
the  attitudes  of  others  toward  such 
impairment;  or 

(iii)  Has  none  of  the  impairments 
defined  in  paragraph  (1)  of  this 
definition  but  is  treated  by  the  Agency 
as  having  sudi  an  impairment. 

"Qualified  individual  with  handicaps " 
mc 


fl)  WHh  respect  to  any  Agency 
program  or  activity  under  which  a 
person  is  required  to  perform  services  or 
to  achieve  a  level  of  accomplishment,  an 
individual  with  handicai^  who  oieets 
the  essential  eligibility  requirements  and 
who  can  achieve  the  purpose  of  the 
program  or  activity  wdthout 
modifications  in  the  program  or  activity 
that  the  Agency  can  demonstrate  would 
result  in  a  fundamental  alteration  in  its 
nature; 

(2)  With  respect  to  any  other  program 
or  activity,  an  individual  with  twmdicaps 
who  meets  the  essential  eli^bility 
requirements  for  participation  in,  or 
receipt  of  benefits  from,  that  program  or 
activity;  and 

(3)  For  purposes  of  employment  a 
person  who  qualifies  under  the 
definition  contained  at  28  CFR 
1613.702(f),  which  is  made  8n>licable  to 
this  Part  by  S  136.14a 

"Respondent"  meaiu  the 
organizational  unit  in  whidt  a 
complainant  alleges  that  discrimination 
occurred. 

"Section  504"  means  section  504  of  the 
Rehabibtation  Act  of  1973  ((Pub.  L  93- 
112,  87  Stat  394)  (29  U.S.C  794]),  as 
amended  by  the  Rehabilitation  Act 
Amendments  of  1974  (Pub.  L  93-516,  88 
Stat  1617),  and  the  Rehabilitation, 
Comprehensive  Services,  and 
Developmental  Disabilities 
Amendments  of  1978  (Pub.  L  95-602, 92 
Stat  2955)  and  the  RehabUitation  Act 
Amendments  of  1986  (Pub.  L  99-506, 100 
Stat  1810).  As  used  in  this  Part,  section 
504  applies  only  to  programs  or 
activities  conducted  by  SBA  and  not  lo 
activities  of  recipients  of  assistance 
from  SBA. 


H  136.104-1M.KW   [Rsssrvadl 

S138-110   Sstf-avshHrtion. 

(a)  The  Agency  shall,  by  July  17, 1989. 
evaluate  its  current  pobdes  and 
practices,  and  the  effects  thereof,  that 
do  not  or  may  not  meet  the  requirements 
of  ttas  part  and,  to  the  extent 
modification  of  any  such  policies  and 
practices  is  required,  the  Agency  shall 
proceed  to  make  the  necessary 
modifications. 

(b)  The  Agency  shall  provide  an 
opportunity  to  interested  persons, 
including  individuals  with  handicaps  or 
organisations  representing  individuals 
with  bant&caps,  to  participate  in  the 
self-evalnatim  process  by  submitting 
comments  (both  oral  and  written). 

(c)  The  Agency  shall,  for  at  least  three 
years  Mlowing  dw  self-eralnation, 
maintain  on  file  and  make  available  for 
public  Inspection; 


ViwlaMil  n^^. 
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(1)  A  description  of  areas  examined 
and  any  problems  identified;  and 

(2)  A  description  of  any  moi^cations 
made. 


9  13S.111 

The  Agency  shaD  make  available  to 
employees,  applicants,  participants, 
lieneficiaries,  and  other  interested 
persons  such  information  regarding  the 
provisions  of  this  part  and  its 
applicability  to  the  programs  or 
activities  conducted  by  the  Agency,  and 
make  such  information  available  to 
them  in  such  manner  as  the 
Administrator  finds  necessary  to 
apprise  such  persons  of  the  protections 
against  disdimination  assured  them  by 
section  504  and  this  part 

S9136.112-13t.129    inessrvsrtl 

9  136.130    Qenaril  DraNbWon  aotfml 


(a)  No  qualified  individual  with 
handicaps  shall,  on  the  basis  of 
handicap,  be  excluded  bom 
participation  in,  be  denied  the  benefits 
of,  or  otherwise  be  subjected  to 
discrimination  under  any  program  or 
activity  conducted  by  the  Agency. 

(b)  The  Agency,  in  provid^  any  aid. 
benefit,  or  service,  may  not,  direcUy  or 
through  contractual,  licensing,  or  odier 
arrangements,  on  the  basis  of  handicap: 

(1)  Deny  a  qualified  Individual  with 
handicaps  the  opportunity  to  participate 
in  or  benefit  from  the  aid,  benefit,  or 
service: 

(2)  Afford  a  qualified  individual  with 
handicaps  an  opportunity  to  participate 
in  or  benefit  from  the  aid,  benefit,  or 
service  that  is  not  equal  to  that  afforded 
oUiers; 

(3)  Provide  a  qualified  individual  with 
handicaps  with  an  aid,  benefit,  or 
service  that  is  not  as  effective  in 
affording  equal  opportunity  to  obtain  the 
same  result,  to  g^  the  same  benefit,  or 
to  reach  the  same  level  of  achievement 
as  that  provided  to  others; 

(4)  Provide  different  or  separate  aid. 
benefits,  ot  services  to  individuals  with 
handicaps  or  to  any  class  of  individuals 
with  handicaps  thui  is  provided  to 
others  imless  such  action  is  necessary  to 
provide  qualified  individuals  with 
handicaps  with  aid.  benefits,  or  services 
that  are  as  efiiecthre  as  those  provided  to 
others; 

(5)  Deny  a  qualified  individual  with 
handicaps  the  opportunity  to  participate 
as  a  member  of  planning,  voltmtary 
(such  as  SCORE  or  Ace)  or  advisory 
boards;  or 

(6)  Otherwise  limit  a  qualified 
individual  with  handicaps  in  the 
enjoyment  of  any  ri^t,  privilege, 
advantage,  or  o]}portunity  enj<^ed  by 


others  receiving  the  aid.  benefit,  or 
service. 

(c)  The  Agency  shall  permit  a 
quaUfied  individual  with  handicaps  the 
opportunity  to  participate  in  any  of  the 
Agency's  programs  or  activities,  despite 
the  existence  of  permissibly  separate  or 
different  programs  or  activities 
especially  designed  to  accommodate 
qualified  individuals  with  handicaps. 

(d)  The  Agency  may  not  directly  or 
through  contracbud  or  other 
arrangements,  utilize  criteria  or  methods 
of  administration  the  purpose  of  effect 
of  which  would — 

(1)  Subject  qualified  individuals  with 
handicaps  to  discrimination  on  the  basis 
of  handicap;  or 

(2)  Defeat  or  substantially  impair 
accomplishment  of  the  objectives  of  a 
program  or  activity  with  respect  to 
individuals  with  handicaps. 

(e)  The  Agency  may  not  in 
determining  the  site  or  location  of  a 
facility,  make  selections  the  purpose  or 
effect  of  which  would: 

(1)  Exclude  individuals  with 
handicaps  &t>m,  deny  them  the  benefits 
of,  or  otherwise  subject  them  to 
discrimination  under  any  program  or 
activity  conducted  by  the  Agency;  or 

(2)  Defeat  or  substantially  impair  the 
accomplishment  of  the  objectives  of  a 
program  or  activity  with  respect  to 
individuals  %vith  handicaps. 

(f)  The  Agency,  in  the  selection  of 
procurement  contactors,  may  not  use 
criteria  that  subject  qualified  individuals 
with  handicaps  to  discrimination  on  the 
basis  of  handicap. 

(g)  The  Agency  may  not  administer  a 
licensing  or  cert^cation  program  in  a 
manner  that  subjects  qualified 
individuals  with  handicaps  to 
discrimination  on  the  basis  of  handicap, 
nor  may  the  Agency  establish 
requirements  for  the  programs  or 
activities  of  licensees  or  certified 
entities  that  subject  qualified 
individuals  with  handicaps  to 
discrimination  on  the  basis  of  handicap. 
However,  the  programs  or  activities  of 
entities  that  are  licensed  or  certified  by 
the  Agency  are  not  themselves,  covered 
by  this  part 

(h)  The  exclusion  of  individuals 
without  handicaps  from  the  benefits  of  a 
program  limited  by  Federal  statute  or 
Executive  Order  to  individuals  with 
handicaps  or  the  exclusion  of  a  specific 
class  of  individucds  widi  handicaps  from 
a  program  limited  by  Federal  statute  or 
Executive  Order  to  a  different  class  of 
individuals  wiA  handicaps  is  not 
prohibited  by  this  part 

(i)  Hie  Agency  shall  administer 
programs  and  activities  in  the  most 
integrated  setting  appropriate  to  the 


needs  of  qualified  individuals  with 
handicaps. 

§§136.131-136.139    [ftaMrvwQ 


9136.140 

(a)  No  qualified  individual  with 
handicaps  shall,  on  the  basis  of 
handicap,  be  subjected  to  discrimination 
in  employment  under  any  program,  or 
activity  conducted  by  the  Agency. 

(b]  The  definitions,  requirements  and 
procedures  of  section  501  of  the 
Rehabilitation  Act  of  1973  (29  U.S.C. 
791)  as  established  by  the  EEOC  in  29 
CFR  Part  1613,  shall  apply  to 
employment  in  federally  conducted 
programs  or  activities. 

§§136.141-136.146    [Reearved] 

9136.149  Program  accMsttiNtty; 
Dlacilnibialloii  proMbttMt 

Except  as  otherwise  provided  in 
S  136.150,  no  qualified  individual  with 
handicaps  shall,  because  the  Agency's 
facilities  are  inaccessible  to  or  unusable 
by  individuals  with  handicaps,  be 
denied  the  benefits  of,  be  excluded  fit)m 
participation  in,  or  otherwise  be 
subjected  to  discrimination  under  any 
program  or  activity  conducted  by  the 
Agency. 

9 136.150  Ptoffmn  accessMMy:  ExMhig 


(a)  General.  The  Agency  shall  operate 
each  program  or  activity  so  that  the 
program  or  activity,  when  viewed  in  its 
entirety,  is  readily  accessible  to  and 
usable  by  individuals  with  handicaps. 
This  paragraph  does  not — 

(1)  Necessarily  require  the  Agency  to 
make  each  of  its  existing  facilities 
accessible  to  and  usable  by  individuals 
with  handicaps;  or 

(2)  Require  the  Agency  to  take  any 
action  that  it  can  demonstrate  would 
result  in  a  fundamental  alteration  in  the 
nature  of  a  program  or  activity  or  in 
undue  financial  and  administrative 
burdens.  In  those  drcnmstanoes  where 
Agency  personnel  believe  that  the 
proposied  action  would  fundamentally 
altn  the  program  or  activity  ot  would 
result  in  undue  financial  and 
administrative  burdens,  the  Agency  has 
the  burden  of  proving  that  compliance 
with  9  13e.l50(a)  would  result  in  such 
alteration  or  burdens.  The  decision  that 
compliance  would  result  in  such 
alteration  or  burdens  must  lie  made  by 
the  Administrator  or  Deputy 
Administrator  after  considering  all 
Agency  resources  available  for  use  in 
the  funding  and  operation  of  the 
conducted  program  or  activity  and  must 
be  accompanied  by  a  written  statement 
of  the  reasons  for  readiing  that 


conclusion.  The  Administrator  or 
Deputy  Administrator's  decision  shall 
be  made  within  30  days  of  the  initial 
decision  by  Agency  personnel  that  an 
action  would  result  in  such  an  alteration 
or  burdens.  If  an  action  would  result  in 
such  an  alteration  or  such  burdens,  the 
Agency  shall  take  any  other  action  that 
would  not  result  in  such  an  alteration  or 
such  burdens  but  would,  neverttieless, 
ensure  that  individuals  with  handicaps 
receive  the  benefits  and  services  of  the 
program  or  activity. 

(b)  Methods.  The  Agency  may  comply 
with  the  requirements  of  this  section 
through  such  means  as  redesign  of 
equipment  reassignment  of  services  to 
accessible  buildings,  assignment  of  aids 
to  beneficiaries,  home  visits,  delivery  of 
services  at  alternate  accessible  sites, 
alteration  of  existing  facilities  and 
construction  of  new  facilities,  use  of 
accessible  rolling  stock,  or  any  other 
methods  that  result  in  making  its 
programs  or  activities  readily  accessible 
to  and  usable  by  individuals  with 
handicaps.  The  Agency  is  not  required 
to  make  structural  changes  in  existing 
facilities  where  other  methods  are 
effective  in  achieving  compliance  with 
this  section.  The  Agency,  in  making 
alterations  to  existing  buildings,  shall 
meet  accessibility  requirements  to  the 
extent  compelled  by  the  Architectural 
Barriers  Act  of  1968.  as  amended  (42 
U.S.C.  4151-4157).  and  any  regulations 
implementing  it  In  choosing  among 
available  methods  for  meeting  the 
requirements  of  this  section,  the  Agency 
shall  give  priority  to  those  methods  that 
offer  programs  and  activities  to  qualified 
individuals  with  handicaps  in  the  most 
integrated  setting  appropriate. 

(c)  Time  period  for  compliance.  The 
Agency  shall  comply  with  the 
obligations  established  under  this 
section  by  September  13, 1988,  except 
that  where  structural  changes  in 
facilities  are  undertaken,  such  changes 
shall  be  made  by  July  15, 1991,  but  in 
any  event  as  expeditiously  as  possible. 

(d)  Transition  plan.  In  the  event  that 
structural  changes  to  facilities  will  be 
undertaken  to  achieve  program 
accessibility,  the  Agency  shall  develop, 
by  January  16, 1989,  a  transition  plan 
setting  forth  the  steps  necessary  to 
complete  such  changes.  The  Agency 
shall  provide  an  opportunity  to 
interested  persons,  includiiig  individuals 
with  handicaps  or  organizations 
representing  individuals  with  handicaps, 
to  participate  in  the  development  of  the 
transition  plan  by  submitting  comments 
(both  oral  and  written).  A  copy  of  the 
transition  plan  shall  be  made  available 
for  public  inspection.  The  plan  shall,  at  a 
mininrnini: 


(1)  Identify  physical  obstacles  in  the 
Agency's  facilities  that  limit  the 
accessibility  of  its  programs  or  activities 
to  individuals  with  handicaps; 

(2)  Describe  in  detail  the  methods  that 
will  be  used  to  make  the  facilities 
accessible; 

(3)  Specify  the  schedule  for  taking  the 
steps  necessary  to  achieve  compliance 
with  this  section  and,  if  the  time  period 
of  the  transition  plan  is  longer  than  one 
year,  identify  steps  that  will  be  taken 
during  each  year  of  the  transition 
period;  and 

(4)  Indicate  the  official  responsible  for 
implementation  of  the  plan. 


9 136.151 

oonatruction  and  alterations. 

Each  building  or  part  of  a  building 
that  is  constructed  or  altered  by,  on 
behalf  if,  or  for  the  use  of  the  Agency 
shall  be  designed,  constructed,  or 
altered  so  as  to  be  readily  accessible  to 
and  usable  by  individuals  %vith 
handicaps.  Ilie  definitions, 
requirements,  and  standards  of  the 
Architectiiral  Barriera  Act  (42  U.S.C 
4151-4157),  as  estabUshed  in  41  CFR 
101-19.600—101-19.607,  apply  to 
buildings  covered  by  this  section. 

§§136.152-136.159    [RMSrved] 

9136.160   Communications. 

(a)  The  Agency  shall  take  appropriate 
steps  to  ensure  effective  communication 
with  applicants,  participants,  personnel 
of  other  Federal  entities,  and  members 
of  the  public. 

(1)  The  Agency  shall  furnish 
appropriate  auxiliary  aids  where 
necessary  to  afford  an  individual  with 
handicaps  an  equal  opportunity  to 
participate  in,  and  enjoy  the  benefits  of, 
a  program  or  activity  conducted  by  the 
Agency. 

(i)  In  determining  what  type  of 
auxiliary  aid  is  necessary,  the  Agency 
shall  give  primary  consideration  to  the 
requests  of  the  individual  with 
handicaps: 

(ii)  The  Agency  need  not  provide 
individually  prescribed  devices,  readers 
for  personal  use  or  study,  or  other 
devices  of  a  personal  nature. 

(2)  Where  the  Agency  communicates 
with  applicants  and  beneficiaries  by 
telephone,  telecommunication  devices 
for  deaf  persons  (TDD's)  or  equally 
effective  telecommimication  systems 
shall  be  used. 

(b)  The  Agency  shall  ensure  that 
interested  persons,  including  persons 
with  impaired  vision  or  hearing,  can 
obtain  information  as  to  the  existence 
and  location  of  accessible  services, 
activities,  and  facilities. 


(c)  The  Agency  shall  provide  a  sign  at 
each  primary  entrance  to  each  of  its 
inaccessible  facilities,  directing  users  to 
a  location  at  which  they  can  obtain 
information  about  accessible  facilities. 
The  international  symbol  for 
accessibility  shall  be  used  at  each 
primary  entrance  of  an  accessible 
facility. 

(d)  This  section  does  not  require  the 
Agency  to  take  any  action  that  it  can 
demonstrate  would  result  in  a 
fundamental  alteration  in  the  nature  of  a 
program  or  activity  or  in  undue  financial 
and  administrative  burdens.  In  those 
circumstances  where  Agency  personnel 
believe  that  the  proposed  action  would 
fundamentally  alter  the  program  or 
activity  or  would  result  in  undue 
financial  and  administrative  burdens, 
the  Agency  has  the  burden  of  proving 
that  compliance  with  {  136.160  would 
result  in  such  alteration  or  burdens.  The 
decision  that  compliance  would  result  in 
such  alteration  or  burdens  must  be 
made  by  the  Administrator  or  Deputy 
Administrator  after  considering  all 
Agency  resources  available  for  use  in 
the  funding  and  operation  of  the 
conducted  program  or  activity  and  must 
be  accompanied  by  a  written  statement 
of  the  reasons  for  reaching  that 
conclusion.  The  Administrator  or 
Deputy  Administrator's  decision  shall 
be  made  within  30  days  of  the  initial 
decision  by  Agency  personnel  that  an 
action  would  result  in  such  an  alteration 
or  burdens.  If  an  action  required  to 
comply  with  this  section  would  result  in 
such  as  alteration  or  such  burdens,  the 
Agency  shall  take  any  other  action  that 
would  not  result  in  such  an  alteration  or 
such  burdens  but  would  nevertheless 
ensure  that  to  the  maximum  extent 
possible,  individuals  with  handicaps 
receive  the  benefits  and  services  of  the 
program  or  activity. 

99135.161-136.169   [Reserved] 

9 136.170   CompUence  procedurse. 

(a)  Applicability.  Except  as  provided 
in  paragraph  (b)  of  this  section,  this 
section  applies  to  all  allegations  of 
discrimination  on  the  basis  of  handicap 
in  programs  or  activities  conducted  by 
the  Agency. 

(b)  Employment  complaints.  The 
Agency  shaU  process  complaints 
alleging  violations  of  section  504  with 
respect  to  employment  according  to  the 
procedures  established  by  EEOC  in  29 
CFR  Part  1613  pureuant  to  section  501  of 
tiie  RehabiUtation  Act  of  1973  (29  U.S.C. 
791). 

(c)  Filing  a  complaint— [1]  Who  may 
file.  Any  person  who  believes  that  he  or 
she  has  been  subjected  to  discrimination 
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prohibited  by  this  p*rt  may  file  ■ 
complaint  An  authorized  lepresentative 
of  such  person  may  file  a  complaiat  an 
his  or  her  behalf.  Any  person  who 
believes  that  any  speciHc  class  of     | 
persons  has  been  subjected  to  | 

discrimination  prohibited  by  thia  part 
and  who  is  a  member  of  that  class,  or 
the  authorized  representative  of  a 
member  of  that  class,  may  file  a 
complaint. 

(2)  Confidentia/tty.  The  Chief,  Office 
of  Civil  Rights  Cbnipliance  (OCRC), 
shall  hold  in  confidence  the  identity  of 
any  person  submitting  a  complaint 
unless  the  person  submits  written      i 
authorization  otherwise,  except  to  the 
extent  necessary  to  carry  out  the 
purposes  of  this  part,  including  the 
conduct  of  any  investigation,  hearing,  or 
proceeding  under  this  part,  or  to 
cooperate  with  the  Office  of  Inspector 
General  in  the  performance  of  its 
responsibilities  under  the  Inspector 
General  Act  of  1978,  as  amended. 

(3)  When  to  file.  Complaints  shall  be 
filed  within  180  days  of  the  aBeged  act 
of  discriminatioit,  except  when  this 
deadline  is  extended  by  the  Chief, 
OCRC.  for  good  cause  shown.  For 
purposes  of  determining  when  a 
complaint  is  time^y  filed  under  this 
paragraph,  a  ccnnplaint  maikd  to  the 
Agency  shall  be  deemed  fSed  on  the 
date  it  is  postmarked.  Any  other 
complaint  shall  be  deemed  fifed  on  the 
date  it  is  received  by  the  Agency. 

(4)  How  to  file.  Complaint*  may  be 
delivered  or  mailed  to  the  Chiet  OCRC. 
Small  Business  Administration,  1441  L 
Street  NW.— Room  501,  Wadnngton,  DC 
20416.  Any  other  fflA  official  receiving 
a  complaint  under  this  part  sbaU 
forward  such  complaint  immediately  \o 
the  Chief.  OCRC 

(d)  Notification  to  the  Architectaia/ 
and  Transportation  Barriers 
Compliance  Board.  The  agency  shall 
promptly  send  to  the  Architectural  and 
Transportation  Barriers  Compliance 
Board  a  copy  of  any  complaint  alleging 
that  a  buildhig  or  facihty  that  is  subject 
to  the  Architectural  Bairiecs  Act  of  1968, 
as  amended  42  U.S.Q  4151-4I57  is  not 
readily  accessiUe  to  and  usaUeby 
individuals  with  kwidicaps. 

(e)  Acceptance  of  amtpioinL  (1)  The 
Chief,  OCRC,  shall  accept  a  complete 
complaint  that  is  filed  in  accordance 
with  paragraph  ((4  of  this  section  and 
over  which  the  Agency  has  joriadictiML 
The  Chief,  OCRa  shall  notify  the 
complainant  and  the  respaodesl  of 
receipt  and  acceptance  of  the  mmpUint 

(2)  If  the  Chief.  OCRC.  receives  a 
complaint  that  is  not  complete,  he  or  she 
shall  notify  the  complainant  within  30 
days  of  rece^jt  of  the  incomplete 
complaint  thiat  additional  kiformation  is 


needed  If  the  coai^ainant  fails  to 
furnish  the  nacessory  information  within 
30  days  of  raceiyt  ol  this  aotice,  the 
Chief,  OCRC.  sboH  dianiss  the 
complaiat  without  pseiudice. 

(3 j  If  the  Chiet  OCRC.  receives  a 
complaint  over  which  the  Agency  does 
not  ha\  e  iurisdiction,  ha  or  she  shall 
promptly  notify  the  complainant  and 
shall  make  reasonable  efforts  to  refer 
the  compiaint  to  tbe  appropriate 
Government  entity. 

(f)  fnrestigation/Conaliatiop.  [1] 
Within  18»  dayt  of  the  receipt  of  a 
complete  complaint  the  Chief,  OCRC. 
shall  complete  the  investigation  of  the 
complaint  and  attempt  informal 
resolution.  If  no  informal  resolution  is 
achieved,  the  Chief.  OCRC  shall  issue  a 
letter  of  findinas. 

(2)  Tfce  Chief,  OCRC,  may  require 
Agency  employees  to  cooperate  in  the 
invest^tioB  and  attempted  resolution 
of  complamts.  EJraidoyees  who  are 
required  to  participate  in  any 
investigation  under  this  section  shall  do 
so  as  part  of  their  official  duties  and 
during  regular  duty  hours. 

(3)  The  Chief,  OCRC.  shall  furnish  the 
complainant  and  the  respondent  with  a 
copy  of  the  investigative  report  and 
provide  the  complainant  and  respondent 
with  an  opportunity  for  informal 
resolution  of  the  complaint. 

(4)  If  a  complaint  is  resolved 
informally,  the  terms  of  the  agreement 
shall  be  reduced  to  writing  anid  made- 
part  of  the  complaint  file,  with  a  copy  of 
the  agreement  provided  to  the 
complainant  and  respondent  The 
written  agreement  may  include  a  finding 
on  the  issue  of  discrimination  and  shall 
describe  any  corrective  action  to  which 
the  complainant  and  respondent  have 
agreed. 

(g)  Letter  of  findings.  If  an  informal 
resolution  of  the  complaint  is  not 
reached,  the  Chiet  OCRC,  shall,  within 
180  days  of  receipt  of  the  complete 
complaint,  not^  the  compfainant  the 
respondent  and  the  Director,  Office  of 
Equal  Employment  Opportunity  and 
Compliance  (OEEOCJ,  of  the  results  of 
the  investigation  in  a  letter  sent  by 
certified  mail,  return  receipt  requested, 
and  containing — 

(1)  Findings  of  fact  and  conchnions  of 
law; 

(2)  A  desmiption  of  a  remedy  for  each 
violatioa  foaed; 

(3)  A  nedce  flf  die  light  ol  the 
complainant  and  respondent  to  appeal 
to  the  Director,  OEEOC;  and 

(4)  A  notice  of  the  right  of  the 
complainant  and  respondent  to  request 
shearing. 

The  kikar  of  findings  becomes  the 
final  Agency  decision  if  neither  party 
files  an  appeal  within  the  time 


prescribed  in  parapiph  (h)(l>  of  this 
section.  The  CAidl  CXatC  shaft  certify 
that  the  letter  of  findings  is  the  final 
Agency  ctedskm  on  the  corapfaint  at  the 
expiratiuu  of  'Jiot  tine. 

04  A2ii9  cm  appeot.  (T)  Any  notice  of 
appeal  tn  the  Director,  OBBOC,  with  or 
witknit  a  rcqaeet  for  hearing,  shall  be 
filed  Iqr  the  cooipiainaBt  ot  the 
respondent  in  wiiting  with  the  Chief, 
OC3IC  within  30  dajrs  of  receipt  from 
him  or  her  of  the  letter  required  by 
paragraph  (g]  of  this  section.  The  notice 
sh^  be  accompanied  by  a  certificate  of 
service  attesting  that  the  party  has 
served  a  copy  01"  his  or  her  notice  of 
appeal  on  ail  other  parties  to  the 
proceeding.  The  Director,  OEEOC,  may 
extend  this  time  limit  for  good  cause 
shown  pursuant  to  the  procedwe  in 
paragraph  (h)(3)  of  this  section. 

(2)  If  a  timely  notice  of  appeal  without 
a  request  for  hearing  is  filed,  any  oliMr 
party  may  file  a  writtoi  request  for 
hearing  within  the  time  limit  specified  in 
paragraph  fhXl)  of  this  section  or  within 
10  days  of  his  or  her  receipt  of  such 
notice  of  appeal,  whichever  is  later. 

(3)  A  party  may  appeal  to  the 
Director,  OEEOC,  from  a  decision  of  the 
Chief,  OCRC,  that  an  appeal  is  untimely. 
This  appeal  shall  be  filed  with  the 
Director,  OEEOC  within  15  days  of 
receipt  of  the  decision  from  the  Chief, 
OCRC. 

(4)  Any  request  for  hearing  will  be 
construoJ  as  a  request  for  an  oral 
hearing.  The  complainant's  failure  to  file 
a  timely  request  for  a  bearing  in 
accordance  with  this  part  shall 
constitute  waiver  of  the  right  to  a 
hearing,  but  shall  not  preclude  his  or  her 
submitting  written  information  and 
argument  to  the  Director,  OEEOC.  in 
connection  witk  his  or  her  notice  of 
appeal. 

(i)  Acceptance  of  appeal.  The  Chief. 
OCRC,  shall  accept  and  process  any 
timely  filed  appeal. 

(1)  If  a  notice  of  appea)  is  filed  but  no 
party  requests  a  hearing,  the  Chief, 
OCRC  shall  promptly  toansmit  the 
complaint  file,  the  letter  of  findings  and 
the  notice  of  appeal  to  the  Director, 
OEEOC. 

(2)  If  a  notice  of  appeal  if  filed  and  a 
party  makes  a  timely  request  for  a 
hearing,  the  Chief.  OCRC.  will  transmit 
the  notice  of  appeal,  the  request  for 
hearing  and  the  investigative  file  to  the 
Office  of  Hearings  and  Appeals  v^ich 
office  will  assign  the  case  to  an 
administrative  judge  who  wiU  conduct  a 
hearing  in  accordance  with  the 
procedares  contained  in  13  CFR  Part 
134. 

(j)  Decision.  (1)  Where  no  request  for 
a  hearing  is  made,  the  Director.  OEEOC 


shall  make  the  final  Agency  decision 
based  on  the  contents  of  the  complaint 
file,  the  letter  of  findings,  the  notice  of 
appeal,  and  any  responses  to  the  notice 
of  appeal  filed  by  oUier  parties.  The 
decision  shall  be  made  within  60  days  of 
receipt  of  the  appeal  or  any  response  to 
the  notice  of  appeal,  whichever  is 
applicable.  If  the  Director,  OEEOC. 
determines  that  he  or  she  needs 
additional  information  from  any  party, 
he  or  she  shall  request  the  information 
and  provide  the  other  party  or  parties  an 
opportunity  to  respond  to  that 
information.  The  Director.  OEEOC.  shall 
have  60  days  from  receipt  of  the 
additional  information  or  responses  to 
such  additional  information,  whichever 
is  later,  to  make  the  decision.  The 
Director,  OEEOC.  shall  transmit  his  or 
her  decision  in  writing  to  the  parties. 
The  decision  shall  set  forth  the  findings, 
remedial  actions,  and  reasons  for  the 
decision. 

(2)  Where  a  request  for  a  hearing  has 
been  made,  the  administrative  Judge 
shall  issue  an  initial  decision,  in  writing, 
based  on  the  hearing  record,  composed 
of  the  proposed  findings  of  fact, 
conclusions  of  law,  and  remedies,  to  the 
parties  and  to  the  Director,  OEECic, 
within  30  days  after  receipt  of  the 
hearing  transcripts,  or  within  30  days 
afier  the  conclusion  of  the  hearing  if  no 
transcript  is  made.  This  time  Hmit  may 
be  extended  with  the  permission  of  the 
Director,  OEEOC.  The  decision  of  the 
administrative  judge  shall  be  deemed  to 
be  the  final  decision  of  the  Agency  after 
30  days,  unless  a  party  files  a  petition 
for  review  with  the  Director,  OEEOC 
pursuant  to  13  CFR  134.34(aj  or  the 
Director.  OEEOC.  issues  an  order  stating 
his  or  her  decision  to  review  the  initial 
decision,  pursuant  to  13  CFR  134.34(b). 
See  13  CFR  134.32(b)(3). 

(3)  Where  a  petition  for  review  is  filed 
or  a  review  is  ordered  by  the  Director, 
OEEOC  the  Director.  OEEOC.  shall 
make  the  final  decision  of  the  Agency 
baaed  on  information  in  the  complaint 
file,  the  letter  of  findings,  the  hearing 
record,  the  initial  decision,  the  petition 
for  review,  and  any  responses  to  the 
petition  or  order.  The  decision  shall  be 
made  within  60  days  of  receipt  of  the 
petition  for  review,  the  order,  or  any 
responses  to  such  petition  or  order, 
whichever  is  later.  If  the  Director. 
OEEOC  determines  that  he  or  she  needs 
additional  information  ttora  any  party, 
he  or  she  shall  request  the  information 
and  provide  the  other  party  or  parties  an 
opportunity  to  respond  to  that 
information.  The  Director,  OEEOC.  shall 
have  60  days  fix>m  receipt  of  the 
additional  information  or  responses  to 
such  additional  information,  whichever 


is  later,  to  make  the  decision.  The 
Director,  OEEOC.  shall  transmit  his  or 
her  decision  by  letter  to  the  parties.  The 
decision  shall  set  forth  the  findings, 
recommended  remedial  actions,  and 
reasons  for  the  decision.  The  decision 
shall  adopt  reject  or  modify  the  initial 
decision  of  the  administrative  judge.  If 
the  decision  is  to  reject  or  modify  the 
initial  decision,  the  decision  letter  shall 
set  forth  in  detail  the  specific  reasons 
for  the  rejection  or  modification. 

(4)  Any  respondent  required  to  take 
action  under  the  terms  of  the  decision  of 
the  Agency  shall  do  so  promptly.  The 
Chief.  OCRC  may  require  periodic 
compliance  reports  specifying: 

(i)  The  manner  in  which  compliance 
with  the  provisions  of  the  decision  has 
been  achieved: 

(ii)  The  reasons  any  action  required 
by  the  final  decision  has  not  been  taken; 
and 

(iii)  The  steps  being  taken  to  ensure 
full  compliance. 

(k)  The  time  limit  cited  in  paragraph 
(f)  of  this  section  may  be  extended  with 
the  permission  of  the  Assistant  Attorney 
General. 

(1)  The  Agency  may  delegate  its 
authority  for  conducting  complaint 
investigations  to  other  Federal  agencies, 
except  that  the  authority  for  making  the 
final  determination  may  not  be 
delegated  to  another  agency. 

§§136.171—136.999    (Resarved) 
James  Abdnor, 

Administrator. 
Dated:  February  8, 1988. 

[PR  Doc.  88-12042  FiledV27-88: 8:45  am) 
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DEPAFmiENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

(Dodcet  No.  98-ASW-10:  Amdt  39-5919] 

Alrworttiinaaa  Dirtcthfas;  Boeing 
Hallcoptar  Company  (Booing  Vartol; 
Vartoi)  Modal  107-11  and  Kawaaalcl 
Heavy  Induatriaa,  Ltd^  Model  KV107-il 
and  KV107-IIA  Helicoptars 

AOCNCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD) 
applicable  to  Boeing  Helicopter 
Company  Model  107-11  and  Kawasaki 
Heavy  Industries,  Ltd..  Model  1CV107-4I 
and  KV1Q7-IIA  series  helicopters 
imposing  a  SO-hour  repetitive  dye 


penetrant  inspection  of  the  lug  area  of   | 
aft  main  rotor  slider  guides  which  have 
1,200  or  more  hours'  time  in  service.  This 
AD  is  needed  to  prevent  potential 
separation  of  the  slider  guide  which 
could  lead  to  loss  of  the  aft  main  rotor 
shaft  thrust  bearing  and  subsequently, 
loss  of  the  helicopter. 

date:  June  2, 1988. 

Compliance:  Compliance  required 
within  the  next  10  hours'  time  in  service 
after  the  effective  date  of  this  AD  for 
parts  with  1,200  or  more  hours'  time  in 
service,  and  every  50  hours  thereafter 

ADDRESSSS:  The  applicable  service    ' 
information  may  be  obtained  from 
Boeing  Helicopter  Company,  Boeing 
Center,  P.O.  Box  16856,  Philadelphia. 
Pennsylvania  19142.  A  copy  of  the 
documents  is  contained  in  the  Rules 
Docket,  Office  of  the  Regional  Counsel, 
FAA,  Southwest  Region.  4400  Blue 
Mound  Road.  Fort  Worth,  Texas. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Joseph  E.  Chrastil,  ANE-172,  New 
York  Aircraft  Certification  Office, 
Federal  Aviation  Administration,  181 
South  Franklin  Avenue,  Room  202, 
Valley  Stream,  New  York  11581. 
telephone  No.  (516)  791-6221. 

SUPPLEMENTARY  INFORMATION:  During  a 

routine  inspection  conducted  recently  of 
an  aft  main  rotor  shaft  slider  guide  with 
2,463  hours'  time  in  service,  the  two 
forward  hold  down  lugs  (four  lugs  total) 
were  found  cracked.  Subsequently  two 
other  slider  guides  with  3,000  and  7.271 
hours'  time  in  service,  were  found 
cracked  in  the  same  area.  These  cracks 
were  found  on  Boeing  Helicopter 
Company  Model  107-11  and  Kawasaki 
Heavy  Industries,  Ltd.  Model  KV-107 
and  KV-107-IIA  series  helicopters.  The 
lug  bores  had  been  modified  and  split 
steel  bushings  installed  in  accordance 
with  Boeing  Vertol  Service  Bulletin  No. 
107-359,  "Installation  of  Double  Flange 
Steel  Bushings  in  Aft  Slider  Guide 
Assembly  Mounting  Lugs,"  dated 
August  22, 1984.  Previous  lug  bore 
modifications  also  had  not  corrected  a 
cracking  problem  in  this  area.  This  AD 
requires  an  initial  dye  penetrant 
inspection  of  the  two  forward  lug  areas 
within  10  hours'  time  in  service  for  slider 
guides  with  1,200  or  more  hours'  time  in 
service  on  the  effective  date  of  this  AD. 
Thereafter,  repetitive  inspections  are 
required  at  an  interval  not  to  exceed  50 
hours'  time  in  service.  It  should  be  noted 
that  the  two  forward  lugs  are  more 
highly  loaded  than  the  two  aft  lugs,  due 
to  combined  vertical  and  drag  loads. 
The  fype  designs  for  both  the  Boeing 
Vertol  and  the  Kawasaki  are  the  same. 
Since  this  condition  is  likely  to  exist  or 
develop  on  other  helicopters  of  the  same 
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type  design,  an  airworthiness  directive 
^  isc>eing  issued  which  reqokea  a 
repetitive  inspection  of  the  Four  lug  hold- 
dowTi  areas  of  the  aft  main  rotor  slider 
guide. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this         I 
regulation,  it  is  found  that  notice  and 
public  procedure  hereon  are 
impracticable  and  good  cause  exists  for 
making  this  amendment  effective  in  less 
than  30  days. 

The  reguiaticKis  set  fOTth  in  this 
amendment  are  promulgated  pursuant  to 
the  authority  in  the  Federal  Aviation  Act 
of  1938.  as  amended  (48  U.S.C  1301.  et 
seq.),  which  statute  is  construed  to 
preempt  state  law  regulating  the  same 
subject  Tlioai.  in  acconbnce  with 
Executive  Order  1261Z  it  is  determined 
that  such  regulations  da  not  have 
federalism  implications  warraating  the 
preparation  of  a  Federalism 
Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  is  not  considered  to  be  nafor  imder 
Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  rule  must 
be  issued  immediately  to  correct  an 
unsafe  condition  in  aircraft.  It  has  been 
further  detennmed  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Micies  and  Procedures 
(44  FR  11034:  February  2&  igTS).  tf  dris 
action  is  subsequently  determined  to 
involve  a  sigDificant/major  regulation,  a 
final  regulatory  evaluation  or  analysis, 
as  appropriate,  will  be  prepared  and 
placed  in  the  regulatory  docket 
(otherwise,  an  evafaiation  or  analysis  is 
not  required).  A  copy  of  it  when  filed, 
may  be  obtained  by  contacting  the 
person  identified  under  the  cation  "FOR 
FURTHER  MFC 


List  of  Snbjecl*  in  M  CFS  Part  3» 

Air  transportation.  Aircraft  Aviation 
safety.  Safirty.  j 


Adoption  of  the . 

According,  pursuant  to  the  authority 
delegated  to  me.  the  Federal  Aviation 
Administration  (FAA)  amemb  ]  39.13  of 
Part  39  of  the  Federal  Aviation 
Regulations  (FAR)  as  follows: 

PART  38— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  far  9u\  39 
continues  to  read  as  foUowsc 

Anthoritr  4B  U.S.C  13S4(a^  MSI  «m>  1423; 

49  U.S.C.  106(g)  (Revised  Pub.  t.  V-Me. 
January  12. 1963);  and  14  CFR  ll.nL 


S  39.13    [AfiwncM] 
2.  By  adding  the  following  new  AD: 


Boeing  Helioapter  Company  (B"«»"g  Vertol; 
Vertol)  and  Katvaaaki  Ramy  hdustiies. 
LTDr  Applies  to  Boeing  Hetjcopter 
Company  Modal  107^11  and  Kawasaki 
Model  rWff-n  «d  KV107-11A 
helicopters,  certificated  in  aay  category 
(AirwortkineM  Docket  B»-ASW-1(^. 

Conpiiance  is  required  as  im&ated.  rnileM 
already  acBgnpUahcd. 

To  prevent  poaaibk  hazard*  in  QigM 
associated  with  a  cracked  dlt  main  rotor 
shaft  slider  guide.  Part  Numba  lP/^^ 
107R3574-1.  accompfiafa  the  foIIo%nng: 

(a)  Within  the  next  10  hours'  time  in  service 
from  tke  effiective  date  of  this  AD,  or  before 
the  accumulaiioB  of  1,200  hours'  time  in 
service,  whichever  oobks  later,  perfonn  a 
dye  penettwit  inspection  of  die  two  twiaid 
lug  areas  of  the  aft  mais  rotor  shaft  slider 
guide  for  craijcs  as  fiofiows: 

(1)  Gain  access  to  the  aft  rotor  shaft  slixier 
guide  instaRation. 

(2)  Remove  paint  from  slider  guide  lug 
areas  typical  in  two  places. 

(3)  Apply  dye  pcaelcaat  completely  around 
top  and  side  surfaces  of  each  forward  slider 
guide  nounling  luy.  AUow  a  five  to  15  mimt* 
dwell  time,  depending  on  ambient 
temperature. 

(4]  Remove  excess  penetrant  and  apply  the 
developer.  Allow  a  drying  time  of  five  to  15 
minutes,  depending  on  ambient  temperature. 

(5)  Visually  inspect  the  developed  areas  for 
cracks,  paying  particular  attention  to  the  side 
siu^aces  of  each  mounting  lug.  Positive  crack 
indications  are  cause  for  rejectioa.  and 
require  removai  at  aiids  9^de  frou  tlie 
aircraft. 

(6)  Clean  surfoces  to  remove  penetrant  and 
developer.  Do  not  repaint  cleaned  surfaces. 

(7)  Close  and  secure  cowling. 

Note. — Paragraph  2,  "Accomplishment 
Instructions,"  Boeing  Helicopter  Co.,  Service 
Bulletin  No.  107-370R1,  dated  September  21, 
1987,  constitutes  an  acceptatde  noeena  of 
compliance  for  the  inspectioa  requirements  of 
paragraphs  (a)  (1)  through  (7).  above. 

(b)  After  the  initial  inspection  of  paragraph 
(a),  repeat  the  dye  penetrant  iaspectiun  at 
intervals  not  to  exceed  50  hours'  time  in 
service  froMi  the  taat  inaiii  i  tiiai 

(c)  Remove  cracked  slider  guides  from 
service  and  replace  with  a  serviccebic  pert 
prior  to  further  flight. 

(d)  Upon  submission  of  substantiating  data 
by  an  owner  or  operator  through  an  FAA 
maintenance  inspector,  tke  niiiiifii  New 
York  Aircraft  Certification  Office.  FAA,  New 
England  Rapsn.  anqr  adfH 
times  specified  m  Hia  tSi. 

(e)  An  ahanaSt  actkad  of  I 
which  provides  an  cqarvaient  lawei  ofaaitfy 
may  be  used  when  approved  l>y  the  Manager. 
New  York  Aircraft  Certification  Office,  181 
South  Franklin  Avenue.  Valley  Stream.  New 
York  11581. 

(f)  hi  accordance  with  FAR  |§  21.197  and 
21.199.  flight  is  permitted  to  a  base  where  the 
requirements  of  this  AD  may  be 
accompfished. 

Copies  of  the  applicable  service 
bulletin  may  be  obtained  from  Boeing 
Helicopter  Company,  Boeing  Center, 
P.O.  Box  leasa  Philadelphia. 
Pennsylvcuia  18M2.  These  docura'ent* 


may  be  examined  at  die  Office  of  the 
Regional  Counsel  FAA.  Southwest 
Region.  4400  Blue  Moimd  Road.  Fort 
Wortik  Testae. 

This  amenthneat  twcomes  effective  June  Z 

198S. 

Iscaed  m  Fact  Worth,  Texas,  on  April  2a 
1988. 

CR.  MelgiM.^ 
Director.  Southwest  Region. 
[FR  Doc.  88-120*1  Filed  5-27-^  8:45  am) 
BiLUNa  oooc  4si»-am 


14  CFR  Pant  39 

[Doclwt  N0.  •a-ANE-19;  Amdt  39-5910)    . 

Alrworthioass  Mracttvaa;  Garrett 
Englaa  OMalon  (hereinanar  caOed 
"Garratt**).  ANiad-avMi  lacorporatad, 
Modala  TPE331-ia,  -lOR,  -10U,-10UA; 
-10UF,  -10UG,  -10UGR,-10UR,  and  - 
11 U  Turboprop  Engines 

agency;  Federal  Aviation 
Admiaistration  (FAA).  DOT. 

action:  Final  mle  and  request  for 
comments. 

summary:  This  amendment  adopts  a 
new  airwortliiness  directive  (AD)  which 
reduces  the  low  cycle  fatigue  life  of 
certain  second  stage  turbine  rotors  fit>m 
6,800  to  4,800  cycl^.  This  amendment  is 
needed  to  prevent  the  failure  of  the 
second  stage  turbine  rotor  due  to  low 
cycle  £atigue  cracking  which  has 
resulted  in  an  uncontained  second  stage 
turbine  rotor  foilure. 

DATES:  Effective— \UDB  a.  19a& 
Comp/ioBce — As  required  in  the  body 

of  die  AD. 
Coonnents  for  inclusion  in  the  docket 

must  be  received  on  or  b^ore  July  9, 

1988. 
loixirporation  by  Reference — 

Approved  by  the  Ditector  of  the  Federal 

Register  as  of  lune  ft.  1968. 

AOORESSeac  Comments  oa  die 
amendment  may  be  mailed  in  duplicate 
to:  Federal  Aviation  Administration. 
New  &ig)and  Region,  Office  of  the 
Regional  Counsel.  Attention:  Rules 
Docket  Number  88-ANE-18. 12  New 
England  Execotrve  Park,  BnrlmgtoB, 
Massachusetts  (n803 

or  deUvered  in  duplicate  tn  Roon  311  at 
the  above  address. 

Comments  delivered  must  be  marked: 
"Docket  Number  88-ANE-18". 

Comments  may  be  inspected  at  the 
New  England  Region.  Office  of  the 
Regional  Coonsel,  Room  311.  between 
the  hours  of  8(00  a.m.  and  4:30  pjn.. 
Monday  through  Friday,  except  federal 
holidays. 


The  applicable  engine  Bwnufactnrer's 
service  bulletins  (SB'^  may  be  obtained 
from  Gurett  Genual  Avkitum  Services 
Division.  Distribution  Center.  2340  East 
University.  Phoenix.  Arsona  85034; 
telephone  (602)  22S-2548. 

A  copy  of  the  SE  is  contained  in  Rules 
Docket  Number  88-ANE-ia  in  the 
Office  of  the  Regional  Counsel.  Federal 
Aviation  Administration.  New  Bogland 
Region.  12  New  England  Executive  Park, 
Burlington.  Massachusetts  01803t  and 
may  be  examined  between  the  hours  of 
8.-00  a  jn.  and  4:38  p  jn..  Mooday  tbroc^ 
Friday,  except  federal  holidays. 

FOR  RIRTHCR  INPOf«mTION  CONTACT: 

Joseph  Costa,  Aerospace  Engineer, 
Pro^sion  Branch.  Afai4-14QL,  Federal 
Aviation  Administration,  Northwest 
Mountain  Re^en.  Los  Angeles  Aireraft 
CertificatioB  Office.  4344  Donald 
Douglas  Drive,  Long  Beach.  California 
90808:  telephone  (213)  514-6327. 

SUPPLEMENTARY  MPONMMION:  The  FAA 

has  determined  diat  a  Garrett  TPE331- 
lOUF  engine  incarred  an  nncontained 
second  stage  tarbine  niter  failare  due  to 
crack  growth  from  a  bore  initiation  site 
induced  by  low  cycle  fJatigue. 
Inspections  of  service-returned  second 
stage  turbine  rotors  and  supplemental 
fatigue  data  analysis  confirm  that  the 
initial  service  life  limit  is  too  high,  and  a 
reduction  of  the  service  Hfe  limt  is 
therefore  warranted. 

Since  this  condition  is  likely  to  exist 
or  develop  in  other  engines  with  retors 
of  die  s«ne  type  design,  diis  AD 
requires  incorporation  of  Garrett  Service 
Bulletin  (SB)  TFE331-A72-0671.  dated 
March  31, 1988,  to  correct  the  unsafe 
condition  by  reducing  the  second  stage 
turbine  rotor  service  life  from  6J00  to 
4,800  cycles. 

Since  a  situation  exists  tl»t  requires 
the  immediate  adcqrtion  of  this 
regulation,  it  is  foand  diat  notice  and 
public  procedure  hereon  are  impractical, 
and  good  cause  easts  fm- maldng  this 
amemhaent  effective  in  less  than  30 
days. 

The  regdations  set  forth  hi  this 
amendment  are  promu^ted  pursuant  to 
the  authority  in  the  Federal  Aviation  Act 
of  19Sa  as  amended  (49  U.S.C.  1301.  et 
seq.),  which  statute  is  construed  to 
precn^  state  law  regulating  A»  same 
subject  Thus,  in  accordance  with 
Executive  Order  12812.  it  is  determined 
that  such  regidations  do  not  have 
federaHsm  implications  warranting  the 
preparation  of  a  Federalism 
Assessment. 

Although  this  action  ia  in  the  form  of  a 
final  rule  which  involves  requirements 
afiectmg  immet&ate  fli^t  safety  and, 
thus,  was  not  preceded  by  notice  and 


public  procedufe,  comments  are  mvited 
on  the  rule. 

Interested  persons  are  invited  to 
coBunent  en  this  rule  by  submitting  such 
written  data,  views*  or  arguments  as 
they  may  desire.  ConuBunicatioDB 
should  identify  the  ce^ilatery  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communtcatians  received  en  or  before 
the  closing  date  for  comments  will  be 
caasidersd  by  the  Director.  This  rule 
may  be  amended  in  light  ci  coamients 
received.  Commcnta  ^at  provide  a 
factual  basis  supporting  the  views  and 
suggestions  presented  are  particularly 
helpful  in  evaluating  the  effectiveness  of 
the  AD,  and  determining  whether 
additional  rulemaking  is  needed. 

Conunents  are  specifically  invited  on 
the  overaD  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments  submitted 
will  be  available  for  examination  in  the 
Rules  Docket  at  the  address  given  above 
by  interested  persons.  A  report 
summarizing  each  FAA-publia contact, 
concerned  with  the  substance  of  the  AD, 
will  be  filed  in  the  Rules  Docket. 

Coramenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  diis 
amendment  must  submit  a  self- 
addressed,  stamped  postcard  on  whicfa 
the  following  statement  is  made: 
"Comments  to  Docket  Number  fl9-ANB- 
18".  The  postcard  will  be  date/time 
stamped  and  retamed  to  the  conunenter. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  is  not  considered  to  be  major  under 
Executive  Order  12291.  It  is  imfn^ctical 
for  the  agency  to  follow  the  procedures 
of  Executive  Order  12291  vrifh  respect  to 
this  rale  since  the  rule  must  be  issued 
immediately  to  correct  an  unsafe 
condition  in  aircraft.  It  has  been  further 
determined  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  28, 1979).  If  diis 
action  is  subsequently  determined  to 
involve  a  significant/mejor  regidation,  a 
final  regulatory  evaluation  or  analysis, 
as  appropriate,  will  be  prepared  and 
placed  in  the  regulatory  docket 
(otherwise,  an  evaluation  or  analysis  is 
not  required).  A  copy  of  the  final 
evafaution.  it  filed,  may  be  obtained  by 
contacting  the  person  identified  wider 
the  captioa  "PON  wmmmm  wiporimiwn 
cownicr*. 


List  of  Sabjects  hi  14  CFR  Part  39 

Engines,  Air  tranaportation.  Aircraft. 
Aviation  safe^,  Incorporatioai  by 

reference. 

Adoption  of  the  Amendment 

Aecordingly,  pursaant  to  the  authority 
delegated  to  me  the  Federal  Aviation 
Administration  (PAA)  amends  Part  39  of 
the  Federal  Aviation  Regulations  CFAR) 
as  follows: 

PART  SS-CAMENOEDI 

1.  The  anthority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U&C  13M|a).  142L  and  1423; 
49  U.S.C.  lOStg)  (Revised  Pub.  1.  97-44B. 
January  U.  1883);  and  14  CFR  tl.8S. 

2.  By  adding  to  §  39.13  the  following 
new  airworthiness  directive  (AD): 

839113   [Anandaai 


GansB  B^ine  DhMsn.  AUisd-Sigsat 

Incorporated  (fbrmerty  Garrett  Turbine 
Engine  Company,  formerly  AiResearcfa 
Manufacturing  Coatpaay  of  Arixona): 
Applies  to  modal  TPE331-ia  -lOR.  -lOU. 
-lOUA.  -lOUF.  -lOUG,  -lOUGR,  -lOUR. 
and  -llU  turboprop  engines  equipped 
with  second  stage  turbine  rotors,  part 
numbers  3102106-1,  -6,  and  -8,  installed 
in  aircraft  certificated  in  aH  categories. 
Compliance  is  required  as  indicated,  unless 
already  accomplished. 

To  prevent  an  uncontained  engine  faihire. 
accomplish  the  following: 

(a)  Remove  from  service  the  second  stage 
turbine  rotor  per  the  schedule  below  in 
accordance  with  the  accomplishment 
insUTJctions  of  Garrett  Alert  SB  TPE331-A72- 
0571.  dated  March  31. 1988: 


Second  Stags 

mmine  rotor 
cycles  sines 
Mw(CSN) 

Removal  vctwdule 

010  4,400 

Piisr  IB  4,800  cyass  siscs  ss* 

(CSN). 

4.401  to  5.000.... 

WiSiin  400  cycles  after  ttw  eftac- 

tive  data  of  ttM  AO  or  5.200 

5,001  10  5,900.J 

Mthtn  200  cycies  after  •«•  effec- 

tive date  of  tNe  AC  or  6.000 

CSN,  ««tct)suar  occurs  first 

5.901  to  6.800... 

WMtiin  100  cydas  after  itte  etfec- 

«vs  date  of  INS  AO  or  6.800 

CSr«.  wtwrhswsr  ocGors  Urst. 

(b]  Remove  from  service  prior  to  January  1. 
1989,  aH  second  stage  turbine  rotors  with 
4,800  or  more  cycles  since  new  (CSN). 
regwtfless  of  the  schedule  provided  in 
paragraph  (a)  above. 

NMe.— Garrett  SB  TPB331-7a-m80 
Revision  12,  dated  March  31. 1988,  which 
defines  criticat  coaipsntnt  servfce  Mfe  Kmtts 
includes  the  requirsd  Hi  tanit  and  states  the 
cycle  definttkma. 

(c)  Aircraft  may  be  fetrisd  in  accoidancs 
with  ths  provisions  of  FAR  21.187  aad  21.199 
to  a  base  where  the  AD  can  be  accomplished. 


FmUmI 
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(d]  Upon  request  an  equivalent  mean*  of 
compliance  with  the  requirements  of  this  AD 
may  be  approved  by  the  Manager,  Los 
Angeles  Aircraft  Catification  Office,  Federal 
Aviation  Administration.  Northwest 
Mountain  Regioa  4344  Donald  Douglas  Drive. 
Long  Beach.  California  90806. 

(e)  Upon  submission  of  substantiating  data 
by  an  owner  or  operator  through  an  FAA 
maintenance  inspector,  the  Manager,  Los 
Angeles  Aircraft  Certification  Office, 
Northwest  Mountain  Region,  may  adjust  the 
compliance  schedule  specified  in  this  AD. 

Garrett  SE  TPE331-A72-0671.  dated  March 
31, 1988,  identified  and  described  in  this 
document  is  incorporated  herein  and  made  a 
part  hereof  pursuant  to  5  U.S.C.  552(a)(l].  All 
persons  affected  by  this  directive  who  have 
not  already  received  the  manufacturer's  SB 
may  obtain  copies  upon  request  to  Garrett 
General  Aviation  Services  Division. 
Distribution  Center,  2340  East  University, 
Phoenix.  Arizona  85034. 

This  document  may  also  be  examined 
at  the  Office  of  the  Regional  Counsel, 
Federal  Aviation  Administration,  New 
England  Region,  12  New  England 
Executive  I^rk.  Buriington, 
Massachusetts  01803,  Room  311,  Rules 
Docket  Number  88-ANE-18.  between 
the  hours  of  &-00  a.m.  and  4:30  p.m..  i 
Monday  through  Friday,  except  Federal 
holidays. 

This  amendment  becomes  effective  on  Jtme 
6,19e& 

Issued  in  Burlington.  Massachusetts,  on 
April  22, 1968. 

)KkA.Sain. 

Acting  Director.  New  England  Region. 
[PR  Doc  88-12062  Filed  5-27-88;  8:45  am] 


14CFRPwt39 

[Dodwt  No.  8S-IIM-22-AO;  Amdt  39-5942] 

AlnworthineM  DiractiVM;  GO  Secufty 
ParactMitee,  Inc.  I 

agency:  Federal  Aviation 
Administration  (FAA],  DOT.  j 

action:  Final  rule. 


v:  This  action  publishes  in  the 
Federal  Register  and  makes  effective  as 
to  all  persons  an  amendment  adopting  a 
new  airworthiness  directive  [AD),  which 
was  previously  made  effective  to  all  { 
known  U.S.  parachute  lofts  and         I 
parachute  riggers  by  individual  letters. 
This  AD  requires  the  removal  from 
service  of  GQ  Security  Parachutes,  Inc., 
parachute  canopies.  Model  No. 
79Al6B4-{    ).  That  action  was  prompted 
by'reports  that  certain  of  these 
parachute  canopies  were  found  to  have 
deteriorating  material.  This  condition,  if 
not  corrected,  could  result  in  a  torn 


canc^jy,  which  bould  prevent  safe 
descent  of  the  parachute  user. 

DATES:  Effective  June  17. 1988. 

This  AD^vas  effective  earlier  to  all 
recipients  of  priority  Letter  AD  88-05-08, 
dated  March  7, 1988. 

AOORE8SE8:  GQ  Security  Parachutes, 
Inc.,  no  longer  exists.  A  copy  of  all 
dociunents  applicable  to  this  AD  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Northwest 
Mountain  Region.  17900  Pacific  Highway 
South,  Seattle,  Washington,  or  at 
Western  Aircraft  Certification  Office, 
15000  Aviation  Boulevard,  Hawthorne, 
California. 

KM  FURTHER  INFORMATION  CONTACT 

Mr.  Walt  Eierman,  Aerospace  Engineer, 
Systems  &  Equipment  Section,  ANM- 
173W,  FAA,  Northwest  Mountain 
Region,  Western  Aircraft  Certification 
Office.  Post  Office  Box  92007,  Worldway 
Postal  Center,  Los  Angeles,  California 
90009-2007;  telephone  (213)  297-1388. 
SUPPI^MENTARV  INFONMATION:  On 

March  7, 1988,  the  FAA  issued  Priority 
Letter  AD  88-05-08.  applicable  to  GQ 
Security  Parachutes,  Inc.,  Model  No. 
79Al68i4-(    ),  parachute  canopies 
approved  under  TSO  C23b,  which 
requires  removal  of  these  canopies  from 
service.  That  action  was  prompted  by 
reports  that  several  of  these  canopies 
were  found  to  have  deteriorating 
material.  This  condition,  if  not  corrected, 
could  result  in  a  torn  canopy,  which 
could  prevent  safe  descent  of  the 
parachute  user. 

Since  a  situation  existed,  and  still 
exists,  that  requires  immediate  adoption 
of  this  regulation,  it  is  found  that  notice 
and  pubUc  pr(x:edure  hereon  are 
impracticable,  and  good  cause  exists  for 
making  this  amendment  effective  in  less 
than  30  days. 

The  regulations  set  forth  in  this 
amendment  are  promulgated  pursuant  to 
the  authority  in  the  Federal  Aviation  Act 
of  1958.  as  amended  (49  U.S.C.  1301.  et 
seq.),  which  statute  is  construed  to 
preempt  state  law  regulating  the  same 
subject.  Thus,  in  accordance  with 
Executive  Order  12812,  it  is  determined 
that  such  regulations  do  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism 
Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  is  not  considered  to  be  major  under 
Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  rule  must 
be  issued  immediately  to  correct  an 
unsafe  condition  in  aircraft.  It  has  been 
further  determined  that  this  document 


involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedtu«s 
(44  FR 11034;  February  26. 1979).  If  this 

action  is  subsequently  determined  to 
involve  a  significant/major  regulation,  a 
final  regulatory  evaluation  or  analysis, 
as  appropriate,  will  be  prepared  and 
placed  in  the  regulatory  docket 
(otherwise,  an  evaluation  or  analysis  is 
not  required). 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety,  Aircraft 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  S  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  39.13)  as 
follows: 

PART3»-(AMENDE0] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Autlwrity:  49  U.S.C.  1354(a),  1421  and  1423; 
49  U5.C.  106(g)  (Revised,  Pub.  L  97-448. 
January  12, 1983);  and  14  CFR  11.89. 

939.13  [Amended] 

2.  By  adding  the  following  new 
airworthiness  directive  (AD): 

Q  O  Security  Parachutee,  Inc.:  AppKcabie  to 
Model  No.  79A1684-<    )  parachute  canopies, 
approved  under  TSO  C23b.  Compliance  is 
required  as  indicated,  unless  alretsdy 
accomplished. 

To  prevent  the  iailnre  of  a  parachute 
canopy  due  to  deteriorating  canopy  material, 
accomplish  the  following: 

A.  Prior  to  further  use,  remove  oc  obliterate 
the  TSO  C23  by  marking  from  the  parachute 
canopy,  and  remove  the  canopy  from  service. 

B.  Upon  request,  an  alternate  means  of 
compliance  with  the  requirements  of  this  AD, 
which  provides  an  acceptable  level  of  safety, 
may  be  used  when  approved  by  the  Manager, 
Western  Aircraft  Certification  Office.  FAA. 
Northwest  Mountain  Region. 

This  amendment  becomes  effective 
June  17, 1988. 

It  was  effective  earlier  to  all  recipients 
of  Priority  Letter  AD  88-05-08,  issued 
March  7, 1988. 

Issued  in  Seattle,  Washington,  on  May 
20, 1988. 

Frederick  M.  Isaac, 

Acting  Director.  Northwest  Mountain  Region. 

[FR  Doa  88-12064  Filed  5-27-88;  8:45  am] 

MLLMQ  COM  4S10-1S-M 
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14CPItP«t3» 
(Docket  Na  •7-ASW-4S; 


39-sa9a} 


IM31SB,SA 
3160,  SA  31M;  M  >1fC;  M  »18»,  SA 
S1iB,SA»ttC>  SNd  8A  >1fB 


aoency:  Federal  Aviation 
Administradon  (FAAJ,  DOT. 
action:  Final  rule. 


v:  This  amendment  adopts  a 
new  aizwsrifainee*  dseetive  (AD) 
appHcaUe  to  Societe  Nationale 
IndustrieUeAereapatiafe  fSNIAS) 
Alouette/Lasu  Mode)  SA  Usa  SA  3180, 
SA  316B.  SA  SMC.  SA^tail  SA  sua  SA 
318C  and  SA  3affi  heyeoptBre.  which 
supersedes  AD  73-13^4)2.  Aarndwrnt 
39-1666,  as  ameaded  by  Amendment  39- 
2527.  The  new  AO  reqotres 
acconylishment  of  a  manufacturer's 
mandatory  service  bulle&i  to  improve 
the  sealing  on  the  freewheel  and  main 
gear  box/fi«ewhed/clutch  unit 
coupling.  The  new  AD  is  needed  to 
prevent  confusion  and  confUcting 
maintenance  information  and  inspection 
intervals  between  the  existing  AD  and 
mandatory  manofacttffer's  maintenance 
insfnictfons. 

DATE  Effective  Date:  May  31, 1988. 

The  inf»rporation  by  reference  of 
certain  publications  Bated  fai  the 
regulafioDS  h  approved  by  the  Direchw 
of  the  Federal  Register  as  of  May  31, 
1988. 

Compliance:  Reqnfavd  an  imficated  in 
the  body  of  the  AD. 

ADoneiSHc  The  applicable  service 
bulletins  aiay  be  obtained  from 
Aerospatiale  Helicopter  CorpcH^tion, 
2701  Forum  Drive,  Grand  Prairie,  Texas 
7S063-'4005,  or  may  be  examteed  m  the 
Rules  Dodcet,  Office  of  the  Regional 
Counsel,  Federal  Aviation 
Administration,  Southwest  Region,  4400 
Blue  Mound  Road.  Room  158,  Building 
3B,  Fort  Worth,  Texas. 

FOR  RMTHER  INRMMATION  CONTACT: 

Mr.  Samuel  E.  Brodie,  Department  of 
Transportation,  Federal  Aviation 
Administration,  Forth  Worth.  Texas 
76193-0110,  telephone  (817)  624-5116. 
•UPPLEMENTARV  INTORMATION:  A 

proposal  to  amend  Part  30  of  the  Federal 
Aviation  Regulations  (FAR]  to  include 
an  AD  superseding  an  existing  AD  on 
SNIAS  Loaa  and  Ahniette  model 
helicopters  wae  published  in  the  Federal 
Rsgtslw  on  November  16, 1967  (52  FR 
43711). 

The  propoeel  was  prarapted  by 
revisions  to  the  maovfaetwer's  service 
bulletins  which  superceded  die  service 


buUetiae  referenced  in  the  current  AD 
contradicting  Ae  fatformatioB  contained 
in  A]>  79-19-62. 

AD  73-13-02,  Amendment  39-1666,  as 
amended  by  Amendment  3»-2527, 
currently  requires  compliance  witfi 
certain  SI^HAS  mandatory  service 
bulletins,  and  also  reqnlres  recurring 
inspections  of  the  freewheel  shaft  on 
SNIAS  Lama  and  Alouette  model 
helicopters.  After  issuing  AD  79-13-02, 
tfie  FAA  determined  that  the 
manufacturer  has  issued  mandatory 
service  bulletins  which  supersede 
information  contained  in  AD  73-13-02. 
Therefore,  the  FAA  is  adopting  a  new 
AD  diet  stipersedes  AD  79-I3-0Z  and 
reqofres  compliance  with  the 
manufiaetvrer's  new  service  bnlletins  on 
SraAS  Lana  and  Alouette  model 
helicoptere. 

Interested  persons  have  been  afforded 
an  opportanitj  to  participate  in  the 
making  of  the  amendment.  No  comments 
were  received.  Accordingly,  the 
proposal  is  ad<9ted  without  change. 

The  regolatione  set  forth  in  this 
amendment  are  praomlgated  punuent  to 
Ae  authority  in  die  Federal  Aviation  Act 
of  1968,  as  amended  (40  U.S.C.  1301,  et 
seg.),  which  statute  is  constraed  to 
preempt  state  law  regulating  the  same 
sublet.  Thus,  in  accordance  witfi 
Executive  Order  12012,  it  is  determined 
diat  stich  regulations  do  not  have 
federalism  implications  warranting  the 
preparation  ot  a  Federalism 
Assessment. 

The  FAA  has  determined  tfiat  this 
regulation  only  hnrolves  177  hriicopters. 
The  AD  wiH  reduce  the  inspection 
requirements  for  the  helicopters 
involved,  thereby  resulting  in  rednced 
maintenance  costs  and  a  savings  to  the 
fleet  of  $223,060  per  year.  Therefore.  I 
certify  that  this  action:  (1)  Is  not  a 
"•major  rule"  under  Executive  Order 
12291;  (2)  is  not  a  "significant  nde" 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034;  Febroary  28, 
1979);  (3)  does  not  warrant  preparation 
of  a  regulatory  evaluation  as  the 
anticipated  hnpact  is  so  minimal:  and  (4) 
wiH  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  die  Regulatory 
Flexibility  Act 

Uat  af  Subjects  in  14  CFR  Part  30 

Air  trenspOTtstion,  Aircraft  Aviation 
safety.  Safety,  Incorporation  by 
reference. 

Adoption  oC  the  Amendment 

Accmdbi^,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 


amends  i  39.13  of  Pait  30  of  the  FAR  as 

follows: 

PART  39— ADtWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  Part  30 
continues  to  read  as  follows: 

AtAodkr-  40  U.S.C.  13&4(a),  1421,  and  1423; 
48  V&.C.  106(8>  (Revised  Pub.  L.  07-446, 
January  12, 1983);  and  M  CFR  11  JO. 

S98L19    I 


1 

2.  By  adding  the  following  new  AD; 

Sodeta  Nationale  IndustrieUe  Anmspatiaia 
(SNIAS):  Applies  to  all  SNIAS  Alouette/ 
Lama  Model  SA  315B,  SA  3160,  SA  31SB, 
SA  316C,  SA  3U6,  SA  318B.  SA  318C, 
and  SA  SlOB  hfliieoplarB.  eqmpped  wid) 
main  gearbox  P/N  3160862-00-0800  or  P/ 
N  319A62-00-000;  freewheel  P/N 
3180880-10-000;  and  clutch  P/N  3ie0S63- 
20-000.  P/N  3180S63-M>-0QQ,  or  P/N 
319A63-O0-O0a  certificated  in  aU 
calsjfuiies. 

Compliance  is  required  as  indicated  (unless 
already  accompUahed). 

To  prevent  fadnres  of  the  main  driva  shaft 
and  freewheel  assemblies  bjr  ensuring  proper 
operation  of  the  main  gearbox  oil  jet,  P/N 
3ieOA62-01-002.  and  to  improve  sealing  at 
the  freewheel  attadumnt  joints,  accomplish 
the  following: 

(a)  Within  the  next  100  hours'  time  in 
service  or  upon  observance  of  a  fireewheei 
coapling  and  seal  oil  leak,  whichever  is 
earlier,  comply  with  Alouette  Service  Bulletin 
65-81,  Issue  2.  dated  February  14. 1979.  or 
Lama  Service  Bulletin  65-06,  Issue  2,  dated 
February  14, 1979,  as  applicable. 

(b)  After  compliance  with  paragraph  (a)  of 
this  AD,  accomplish  the  following;  Aiter  die 
first  fifglit  following  the  installation  of  a  new 
or  overhauled  main  gearbox,  then  every  100 
hours'  ttme  in  service,  comply  with  section 
l(c]  of  Alouette  Service  Bulletin  05-65,  dated 
February  14, 1979.  or  Lama  Service  Bulletin 
05-14,  dated  February  14. 1979,  as  appUcabie. 

Note. — Service  Bulletin  06-65  supersedes 
Service  Bulletio  05-42,  dated  Novemb«'  10. 
1971.  and  Service  Bulletin  05-14  supersedes 
Service  Bulletin  05-01,  dated  November  10. 
1971. 

(c)  An  ahemate  method  of  compliance, 
which  provides  an  equivalent  level  of  safety, 
may  be  used  when  approved  by  the  Manager, 
Atecrafl  Certification  Dtvisien,  Department  of 
Transportation.  Fedwal  Aviation 
Administration.  Fort  Worth.  Texas  76193- 
0100,  or  by  the  Manager,  Brussels  Aircraft 
Certification  O^ice,  AEU-lOO,  c/o  American 
Embassy,  Brussels,  Belgium,  APO  NY  09667. 

The  procedures  shall  be  done  in 
accordance  with  Alouette  Service  Bulletin 
65-81,  Issue  2,  dated  February  14, 1979,  or 
Lama  Service  Bulletin  66-06,^  Issue  2,  dated 
February  14, 1978,  and  Aloaette  Service 
Bulletin  05-65,  ditad  Febmary  14, 1970,  or 
Lama  Service  Bulletin  06-14,  dated  Febmary 
14,  van>  as  appUcabla.  This  incorporation  by 
reference  was  approved  by  the  Director  of 
the  Federal  Register  in  accordance  with  5 
U.S.C.  552(a)  and  1  CFR  Part  51.  Copies  may 
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be  obtained  from  Aerospatiale  Helicopter 
Corporation,  2701  Fomin  Drive,  Grand 
Prairie,  Texas  7S063-4005.  Copies  may  be 
inspected  in  the  Rules  Docket  Office  of 
Regional  Counsel,  FAA.  Southwest  Region, 
4400  Blue  Mound  Road,  Building  3E  Room 
isa  Fort  Worth.  Texas,  or  at  the  Office  of  the 
Federal  Register,  1100  L  Street  NW..  Room 
8401,  Washington.  DC 

This  amendment  supersedes  AD  73- 
13-02,  Amendment  39-1666,  as  amended 
by  Amendment  39-2527. 

This  amendment  becomes  effective 
May  31. 1988. 

Issued  in  Fort  Worth.  Texas,  on  April  IS. 
1988.  I 

CR.  Mehigiii.  Jr.,  ! 

Director,  Southwest  Region.  I 

(FR  Doc  68-12065  Filed  5-27-88;  8:45  am] 
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14CFRPart97 

[Doctwt  Na  2S612;  Amdt  Na  1374] 

Standvrd  Instrument  Approach 
Proceduras;  IMscslfaMwous 


AOENCV:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 


ft  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SLAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of 
changes  occurring  in  the  National 
Airspace  System,  such  as  the 
commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  luider  instrument  flight  rules 
at  die  affected  airports. 
DATia:  Effective:  An  effective  date  for 
each  SIAP  is  specified  in  the 
amendatory  provisions. 

Incorporation  by  reference — approved 
by  the  Director  of  the  Federal  Register 
on  December  31. 198a  and  reapproved 
as  of  January  1. 1962. 

annmilCI.  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 
For  Examination — 

1.  FAA  Rules  Docket  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington.  DC  20501: 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located:  or 


3.  The  Flight  Inspection  Field  Office 
which  originated  the  SIAP. 

For  Purchase — Individual  SIAP  copies 
may  be  obtained  &om: 

1.  FAA  Public  Inquiry  Center  (APA- 
200).  FAA  Headquarters  Building.  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  o^the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — Copies  of  all  SIAPs, 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office, 
Washington.  DC  20402. 
FON  RMTHOI  mFOMNATION  CONTACT: 
Donald  K.  Funai,  Flight  Procedures 
Standards  Branch  (AFS-230).  Air 
Transportation  Division,  Office  of  Flight 
Standards,  Federal  Aviation 
Administration.  800  Independence 
Avenue.  SW..  Washington.  DC  20591; 
telephone  (202)  2S7-9277. 
SUPPLCiWNTAIIV  INFOmiATION:  This 
amendment  to  Part  97  of  the  Federal 
Aviation  Regulations  (14.CFR  Part  97) 
prescribes  new,  amended,  suspended,  or 
revoked  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a],  1  CFR  Part  51.  and  {  97.20 
of  the  Federal  Aviation  Regulations 
(FARs).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3,  8260-4, 
and  8280-5.  Materials  incorporated  by 
reference  are  available  for  examination 
or  purchase  as  stated  above. 

The  large  number  of  SIAPs.  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Feilacal  Registar 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SLAP  contained  in  FAA  form 
document  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  tlie 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
nimtber. 

This  amendment  to  Part  97  is  effective 
on  the  date  of  publication  and  contains 
separate  SIAPs  which  have  compliance 
dates  stated  as  effective  dates  based  on 
related  changes  in  the  National 
Airspace  System  or  the  application  of 


new  or  revised  criteria.  Some  SIAP 
amendments  may  have  been  previously 
issued  by  the  FAA  in  a  National  Flight 
Data  Center  (FDC)  Notice  to  Airmen 
(NOT AM)  as  an  emergency  action  of 
immediate  flight  safety  relating  directly 
to  published  aeronautical  charts.  The 
ciromistances  which  created  the  need 
for  some  SIAP  amendments  may  require 
making  them  effective  in  less  than  30 
days.  For  the  remaining  SLAPs,  an 
effective  date  at  least  30  days  after 
publication  is  provided. 

Fvirther,  the  SLAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TQlPs).  In  developing  these 
SLAPs,  the  TERPS  criteria  were  applied 
to  the  conditions  existing  or  anticipated 
at  the  affected  airports.  Because  of  the 
close  and  immediate  relationship 
between  these  SLAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
is  unnecessary,  impracticable,  and 
contrary  to  the  public  interest  and, 
where  applicable,  that  good  cause  exists 
for  making  some  SLAI^  effective  in  less 
than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 

List  of  Subjects  in  14  CFR  Put  97 

Approaches,  Standard  instrument 
Incorporation  by  reference. 

Issued  in  Washingon.  DC  on  May  13, 1968. 
Robert  I>  Goodricau 
Director  of  Flight  Standards. 

Adoption  of  the  Ameodment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  97)  is 
amended  by  establishing,  amending, 
suspending,  or  revoking  Standard 
Instrument  Approach  Procedures, 
effective  at  0901  G.M.T.  on  the  dates 
specified,  as  follows: 
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PART  97— [  AMENDED] 

1.  The  authority  citation  for  Part  97 
continues  to  read  as  follows: 

Audiocity:  49  U.S.C.  1348, 1354(a).  1421,  and 
1510;  48  U.S.C.  106(g)  (revised.  Pub.  L  97-449, 
January  12. 1983;  and  14  CFR  11.49(b)(2]). 

H  97.23, 97.25. 97.27, 97,29, 97.31, 97.33  and 
97.35   [Ammdod] 

By  amending:  §97.23  VOR,  VOR/DME 
VOR  or  TACAN,  and  VOR/DME  or 
TACAN;  S  97.25  LOC,  LOC/DME,  LDA, 
LDA/DME,  SDF,  SDF/DME;  S  97.27 
NDB,  NDB/DME;  {  97.29  US,  ILS/DME, 
ISMLS,  MLS,  MLS/DME,  MLS/RNAV; 
S  97.31  RADAR  SIAPs:  S  97.33  RNAV 
SIAPs:  and  §  97.35  COPTER  SLAPs, 
identified  as  follows: 

.  .  .  Effective  August  25, 1388 

Grand  Rapids,  MN— Grand  Rapids/Itasca 
Co-Gordon  Newstrom  Fid.  NDB  RWY  34, 
Amdt.  5 

St.  Paul,  NM— Lake  Elmo,  NDB  RWY  3, 
Amdt.  3 

St.  Paul,  MN— St.  Paul  Downtown  Hohnan 
Fid.  NDB  RWY  30,  Amdt.  6 

South  St.  Paul,  MN— South  St.  Paul  Muni- 
Richard  E.  Fleming  Fid,  NDB^  Amdt  3 

.  .  .  Effective  July  28, 1988 

Brainerd,  MN— Brainerd-Crow  Wing  Co/ 

Walter  F.  Wieland  Fid,  VOR  RWY  30, 

Amdt  11 
Brainerd,  MN-^3rainerd-Crow  Wing  Co/ 

Walter  F.  Wieland  Fid.  VOR/DME  RWY 

12,  Amdt.  7  • 

Brainerd,  MN— Brainerd-Crow  Wing  Co/ 

Walter  F.  Wieland  Fid,  NDB  RWY  23, 

Amdt  4 
Brainerd.  MN— Brainerd-Crow  Wing  Co/ 

Walter  F.  Wieland  Fid.  ILS  RWY  23.  Amdt 

4 

.  .  .  Effective  fune  3a  1988 

Concord.  CA— Buchanan  Field.  LDA  RWY 

19R,  Amdt.  7 
Fullerton,  CA— Fullerton  Muni.  LOC  R'.VY  24. 

Amdt  2 
Santa  Ana,  CA — John  Wayne  Airport-Orange 

County.  VOR  RWY  IL,  Amdt.  2.  Cancelled 
Santa  Ana,  CA— John  Wayne  Airport-Orange 

County,  VOR  RWY  19R,  Amdt  23, 

Cancelled 
Danbury,  CT— Danbury  Muni,  LOC  RWY  8, 

Orig. 
Venice.  FL— Venice  Muni,  VOR/DM&-A 

Amdt.  4,  Cancelled 
Douglas,  GA— Douglas  Muni,  VOR-A.  Amdt 

5 
Douglas,  GA— Douglas  Muni.  LOC  RWY  4, 

Amdt.  1 
Douglas.  GA— Douglas  Muni,  NDB  RWY  4, 

Amdtl 
11tomson,GA— Thomson-McDuffie  County, 

NDB  RWY  28,  Amdt.  6 
Kahului,  HI— Kahului  NDB  RWY  20.  Amdt.  8 
Cddwell,  ID-Caldwell  Industrial,  NDB  RWY 
"30.  Amdt.  2 
Staples,  MN— Staples  Muni,  NDB  RWY  14. 

Amdt.  4 
Kinston.  NC— Eastern  Rgnl  Jetport  at 

Stallings  Fid,  VOR  RWY  23,  Amdt.  11 
Kinston.  NC-^astera  Rgnl  Jetport  at 

Stallings  Fid.  VOR/DME  RWY  5,  Amdt  11 


Kinston.  NC— Eastern  Rgnl  Jetport  at 

Stallings  Fid.  NDB  RWY  5.  Amdt  9 
Kinston.  NC— Eastern  Rgnl  Jetport  at 

Stallings  Fid,  ILS  RWY  5,  Amdt  8 
Pohnpei  Island.  Federated  States  of 

Microne8ia-^>ohnpei  Intl,  NDB/DME  RWY 

9.  Amdt.  3 
Pohnpei  Island,  Federated  States  of 

Micronesia — Pohnpei  Intl,  NDB-B,  Amdt  3 
Pohnpei  Island.  Federated  States  of 

Micronesia— Pohnpei  Intl,  NDB-C  Amdt  3 
Babelthuap  Island.  Caroline  IS..  T.T. — 

Babelthuap/Koror,  NDB  RWY  9,  Amdt  2 

.  .  .  Effective  May  11, 1988 

Manchester,  NH-^4anchester  Arpt/Grenier 
Industrial  Airpark,  ILS  RWY  35,  Amdt  16 

.  .  .  Effective  May  5, 1988 

Sitka.  AK— Sitka,  NDB-A.  Amdt  1 
Soldotna,  AK— Soldotna,  RNAV  RWY  7. 

Amdt  3 
Soldotna.  AK— Soldotna.  RNAV  RWY  2S. 

Amdt  3 
Chanute,  KS — Chanute  Martin  Johnson. 

RNAV  RWY  36,  Amdt  1 

The  FAA  published  an  Amendment  in 
Docket  No.  25592,  Amdt  No.  1372  to  Part  97 
of  the  Federal  Aviation  Regulations  (VOL  53 
FR  No.  83  Page  15374;  dated  Friday,  April  29, 
1988,  under  Section  97.27  effective  June  30, 
1988,  which  is  hereby  amended  as  follows: 

Wimuboro,  SC,  Fairfield  County,  NDB 
RWY  4,  Amdt.  3.  effective  date  changed  to  25 
AUG  88. 

The  FAA  published  an  Amendment  in 
Docket  No.  25600,  Amdt  No.  1373  to  Part  97 
of  the  Federal  Aviation  Regulations  (VOL  53 
FR  No.  80  Page  10388;  dated  Monday  May  0, 
1968.  under  Section  97  effective  June  30. 1988, 
which  is  hereby  amended  as  follows: 

New  Bedford,  MA— New  Bedford  Munt 
LOC  BC  RWY  23,  Amdt  6  is  rescinded,  Amdt 
6  remains  in  effect 

New  Bedford,  MA— New  Bedford  Muni, 
NDB  RWY  5,  Amdt  10  is  rescinded.  Amdt  0 
remains  in  effect 

[FR  Doc.  88-12063  Filed  5-27-88;  8:45  am) 

BHJJNO  COOE  4t1l>-1>-« 


FEDERAL  TRADE  COMMISSION 

16  CFR  Part  13 

(DockslNaC-3229] 

NEC  Home  Electronics  (U.SJL),  Inc^ 
Prohibited  Trade  Practices,  and 
Afflmuitive  Corrective  Actione 

AGENCY:  Federal  Trade  Commission. 
action:  Consent  order. 

summary:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  requires,  among  other  things,  a 
Delaware  computer  corporation  with  its 
principal  office  in  Wood  Dale,  IL.  to 
provide  consumer  redress  and  to  contact 
each  consumer  who  purchased  a  32K 
board.  The  consent  order  also  prohibits 


the  respondent  from  falsely  claiming 
that  any  of  its  computer  hardware 
products  currently  has  a  stated  memory 
capacity  or  other  capability  and  from 
claiming  piutshasers  of  its  products  have 
access  to  a  stated  memory  capacity  or 
other  capability  unless  the  respondent 
has  substantiation  for  the  claim. 

DATC  Complaint  and  Order  issued  May 
11. 1988.1 

FOR  RMTIKR  INPORMATION  CONTACT! 

lock  K,  Chung,  FTC/S-4631, 
Washington,  DC  20580.  (202)  326-2984. 

SUPPLEMENTARY  INFORMATION:  On 

Wednesday,  March  2, 1988,  there  was 
pubUshed  in  the  Federal  Register,  53  FR 
6667,  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  NEC 
Home  Electronics  (U.SA.),  In&,  a 
corporation,  for  the  purpose  of  soliciting 
public  comment.  Interested  parties  were 
given  sixty  (60)  days  in  which  to  submit 
comments,  suggestions  or  objections 
regarding  the  proposed  form  of  order. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement  made 
its  jurisdictional  findings  ai^d  entered  its 
order  to  cease  and  desist  as  set  forth  in 
the  proposed  consent  agreement  in 
disposition  of  this  proceeding. 

The  prohibited  trade  practices  and/or 
corrective  actions,  as  codified  under  16 
CFR  Part  13,  are  as  follows:  Subpart— 
Advertising  Falsely  Or  Misleadingly. 
§  13.10  Advertising  falsely  or 
misleadingly,  §  13.175  Quality  of 
product  or  service.  Subpart— -Correc^/Ve 
Actions  And/Or  Requirements:  \  13.533 
Corrective  actions  and/or  requirements; 
8  13.533-20  Disclosures',  %  13.533-45 
Maintain  records;  { 13.533-45(e) 
Correspondence;  S  13.533-45(k)  Records, 
in  general;  %  13.533-50  Maintain  means 
of  communication;  { 13.533-55  Refunds, 
rebates,  and/or  credits;  \  13.533-57 
Restitution.  Suhpaii— Misrepresenting 
Oneself  And  Goods— Goods:  S  13.1575 
Comparative  data  or  merits;  i  13.1500- 
20  Federal  Trade  Commission  Act, 
i  13.1710  Qualities  or  properties; 
1 13.1755  Success,  use  or  standing; 
i  13.1770  Unique  nature  or  advantages. 

List  of  Subjects  in  16  CFR  Part  13 

Computer  products  and  equipment 
Trade  practices. 


'  Copies  of  the  CompUini  and  (he  Decision  and 
Order  are  available  from  the  Commiision'i  Public 
Reference  Branch,  H-130,  Sth  Street  A  Pennsylvania 
Avenue  NW.,  Waihington,  OC  20560. 
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(Sec.  6,  3«  StaL  721;  15  U.S.C.  46.  InJerprcU  or 
applies  sec.  5,  38  Stat.  719,  as  amended;  15 
U.S.C.  45)  j 

Emfly  H.  Rock. 

Secretary.  | 

[FR  Doc.  88-12040  FJIed  5-27-88;  8:45  amf 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  177 
[Docket  No.  85F-0578] 

Indirect  Food  AddHive;  Polynwra 

agency:  Food  and  Drug  Administration. 
action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  nylon  6/69  polymer, 
manufactured  by  the  condensation  of 
epsZ/oTi-caprolactam. 
hexamethylenediamine,  and  azelaic 
acid,  for  use  as  the  nonfood-contact 
layer  in  multilayer  structiu-es  intended 
for  the  cooking  and  holding  of 
nonalcoholic  food  at  temperatures  not  to 
exceed  100  "C  ^212  'F).  This  action 
responds  to  a  petition  filed  by  EMS- 
CHEMIE  AG. 

dates:  Effective  May  31, 1988; 
objections  by  June  3a  1988. 

ADDNC9S.  Written  objections  are  to  be 
submitted  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Adminisfration,  Room  4-62,  5600  Fishers 
Lane.  Rockville,  MD  20857. 
FON  FURTTMEII  INFOraNATION  CONTACH 
Edward  J.  Machuga,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-335), 
Food  and  Drug  Administration,  200  C 
Street  SW,  Washington.  DC  20204,  202- 

472-6eea 

SUPKEMBltARV  MFONMATION:  In  a 
notice  published  in  the  Federal  Register 
of  January  3a  1988  (51  FR  3844),  FDA 
announced  that  a  petition  (FAP  5B3862) 
had  been  filed  by  EMS-CHEMIE  AU 
CH-7013  Domat/Ems.  Switzerland.  , 
proposing  that  S  177.1390  High-         ' 
temperature  laminates  (21  CFR  177.1390) 
be  amended  to  i^ovide  for  the  safe  use 
of  a  nylon  6/69  polymer  manufactured 
by  the  condensation  of  epsilon- 
caprolactara,  hexamethylenediamine, 
and  azelaic  acid  for  use  in  laminates 
that  may  contact  food  at  temperatmes 
not  to  exceed  100  'C  (212  '¥).  \ 

FDA  has  evaluated  the  date  in  the 
pretition  and  other  relevant  material 
and  condndes  that  the  proposed  food 
additive  t»e  is  safe.  However. 


subsequent  to  the  publication  of  the 
filing  notice  for  this  petition,  the  agency 
established  a  new  food  additive 
regulation  in  21  CFR  177.1396.  fa- 
laminates  used  at  temperatures  between 
49  'C  (120  'F)  and  121  "C  (250  TJ  and 
changed  the  section  heading  of 
§  177J390  High-temperatuie  laminates 
(21  CFR  177^390)  to  read  §  177.1390 
Laminate  structures  for  use  at 
temperatures  of  250  "F  and  above  (52  FR 
33574;  September  4, 1987).  Because  100 
°C  (212  '¥}  will  be  the  maximum 
allowable  temperature  for  laminates 
containing  the  nylon  6/69  as  a  nonfood- 
contact  layer,  it  is  more  appropriate  to 
regulate  this  food  additive  in  new  21 
CFR  177.1395  than  in  21  CFR  177.1390. 
The  agency  is  also  including  a 
description  of  the  nylon  6/69  resin  in  21 
CFR  177.1500  Nylon  resins  with  a  cross- 
reference  to  the  permitted  conditions  of 
use  listed  in  21  CFR  177.1395. 

Additionally,  in  response  to  questions 
received  following  the  publication  of 
new  21  CFR  177.1395,  the  agency  wishes 
to  make  clear  that  substances  Hsted  in 
paragraph  (b)  of  the  regulation  for  use  as 
nonfood-contact  layers  may.  unless 
otherwise  stated,  be  used  without  any 
limitations  as  nonfood  layers  at 
temperatures  below  49  °C  (120  °F). 
Based  on  the  knowledge  that  it  has 
gleaned  from  reviewing  numerous 
petitions  for  substances  of  this  type, 
FDA  is.confident  that  there  will  be 
virtually  no  migration  of  components 
from  nonfood-contact  layers  at 
ten^eratures  lower  than  49  *C  (120  °F). 
FDA  intends  to  amend  S  177.1395  to 
incorporate  this  determination  in  the 
regulation  in  the  near  future.  

In  accordance  with  S  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the  documents 
that  FDA  considered  and  relied  upon  in 
reaching  its  decision  to  approve  the 
petition  are  available  for  inspection  at 
the  Center  for  Food  Safety  and  Applied 
Nutrition  by  appointment  with  the 
information  contact  person  Listed  above. 
As  provided  in  21  CFR  171.1(h).  the 
agency  will  delete  from  the  documents 
any  materials  that  are  not  available  for 
public  disclosure  before  making  the 
documents  available  for  inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action  and  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment  and  that  an 
environmental  impact  statement  is  not 
required.  Tbe  agency's  finding  of  no 
significant  impact  and  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  ^inch 
(address  above)  between  9  a  jn.  and  4 
p.m.  Monday  throagh  Friday.  This  acticm 
was  considered  under  FDA's  final  rale 


implementing  the  National 
Environmental  Policy  Act  (21  CFR  Part 
25). 

Any  person  who  will  be  adversely 
affected  by  diis  regulation  may  at  any 
time  on  or  before  Jane  3a  1988,  file  with 
the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  nnmbeied,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  wiiidi  objefrtion  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  Is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual     < 
information  intended  to  be  presented  in 
support  of  the  objectim  in  the  event  that 
a  hearing  is  held.  Failure  to  include  such 
a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  nimiber  found 
in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  flegulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

List  of  Subjects  in  21  CFR  Part  177 

Food  additives,  Food  packaging. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commission^ 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Food  Safety  and  Applied 
Nutrition,  Part  177  is  amended  as 
follows: 

PART  177— INDIRECT  FOOD 
ADDmVES:  POLYMERS 

1.  The  authority  citation  for  21  CFR 
Part  177  continues  to  read  as  follows: 

Authraity:  Sees.  201(8).  409,  72  StaL  1784- 
1788  as  amended  (21  U.S.C.  321(s),  348);  21 
CFR  S.IO  and  5.81. 

2.  Section  177.1395  is  amended  by 
adding  a  new  entry  to  the  list  of 
substances  in  the  table  in  paragraph 
(bH4)  to  read  as  follows: 


foriMaat 
120 'F  and  250 'F. 


SuMsnoM 


S177.t38S 
teinparatufaa  between 

•       •       *       • 

fb)*  *  * 
(4)  •  *  • 


Nyky>6/69  resins 
oofnplying  wMh 
1 177.1500(b), 
ilom  14,  of  this 
c»Miptor(CAS 
Rag.Na 
S1886-62-1). 


For  uM  wWi  nonalcoholc 
foods  under  oondWont  of 
UM  B,  C,  0,  E.  F,  G.  and  H 
descnbod  In  Tabto  2  of 
1176.170  of  W»  cfiaplar. 
Lamlnclo  tmidurM  wim  au- 
SwiKd  food-conlect  matari* 
ah  may  oonWn  nylon  6/68 
rasint  piowidod  tturt  Sw  nMn^ 
gan  ooMom  of  aqueous  ax- 
Sacts  of  a  rapraaanMlva 
lamMla  (oblalnod  at  100  *C 
(212  T)  for  B  houn)  does 
not  exceed  IS  micrograms 
per  square  centimeter  (100 
micro^ams  per  square 
inch). 


3.  Section  177.1500  is  amended  by 
adding  new  paragraph  (a)(14),  by  adding 
a  new  column  entitled  "Viscosity 
number  (mL/g)"  and  a  new  entry  14  to 
the  table  in  paragraph  (b),  by 
redesignating  paragraph  (c)(5)  as 
(c)(5)(i),  and  by  adding  (c)(5)(ii)  to  read 
as  follows: 


§177.1500    Nylon 


(a)  •  *  • 

(14)  Nylon  6/69  resins  (CAS  Reg.  No. 
51995-62-1)  are  manufactured  by  the 
condensation  of  49.5 -»- 0.5  weight  percent 
epsyVo/i-caprolactam,  19.4-^-0.2  weight 
percent  hexamethylenediamine  and 
31.2 -(-0.3  weight  percent  azelaic  acid. 

(b)  •  *  * 


Nylon  rasins 


SpacMc 
gravity 


point  Solubility 

(degraas  in  boiling 

FaRran-  4.2N  HO 

hait) 


Maximum  extractable  traction  in  aelected  soMnta 
(expressed  in  percent  by  weight  at  resin) 


Viscooity  number  (mlVg) 


Water 


05  percent 

ettiyi 

alcohol 


Ethyl 
acetate 


Benzene 


14.  Nylon  6/68  resins  (or  use  only  1.08  ±  0.02 
as     specHled     in     21     CFR 
177.1385  of  this  chapter. 


270-277  


>  140  using  the  mrthod  descrtMd 
in    i  177.1500(c)(5)(l)    of    Ihle 


3.0 


(c)  •  *  • 

(5)  Viscosity  number  (VN).  (i)  *  *  * 
(ii)  The  viscosity  number  (VN)  for 
Nylon  6/69  resin  in  a  99  percent  cresol 
solution  (5  milligrams  resin  per  milliliter) 
shall  be  determined  at  25  *C  (77  *F)  by 
method  ISO  307-1984(E),  "Plastics- 
Polyamides-Detennination  of  Viscosity 
Ntunber,"  which  is  incorporated  by 
reference.  The  availability  of  this 
incorporation  by  reference  is  given  in 
paragraph  (c)(5)(i)  of  this  section. 

Dated:  May  6, 1988. 

Rkhard  |.  Ronk, 

Acting  Director,  Center  for  Food  Safety  and 
Applied  Nutrition. 

[FR  Doc.  88-12096  Filed  &-27-88;  8:45  am] 
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21  CFR  Part  622 

Implantation  or  Iniectabia  Dosage 
Form  Naw  Animal  Drugs  Not  Sublact 
to  Cartlfication;  Hyaluronata  Sodium 
Injection 

AQENCV:  Food  and  Drug  Administration. 
action:  Fbial  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regtilations  to  reflect 
approval  of  the  new  animal  drug 
application  (NADA)  filed  by  Fort  Dodge 
Laboratories,  Inc.,  providing  for  safe  and 
effective  use  of  hyaluronate  sodimn 
injection  in  treating  horses 


intraarticijdarly  for  carpal  or  fetlock  joint 

dysfunction  due  to  acute  or  chronic 

noninfectious  synovitis  associated  with 

equine  osteoartiiritis.  ■ 

EFFECTIVE  DATE:  May  31, 1988. 

FOn  niRTHER  INFORMATION  CONTACT: 

Sandra  K.  Woods,  Center  for  Veterinary 
Medicine  (HFV-114),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville.  MD  20857,  301-443-3420. 
SUPPLEMENTARY  INFORMATION:  Fort 
Dodge  Laboratories,  Inc.,  Fort  Dodge,  lA 
50501-0518,  is  sponsor  of  NADA  140-806 
which  provides  for  intraarticular 
injection  of  a  solution  containing  10 
milligrams  per  milliliter  of  hyaluronate 
sodium  (HYALOVET*)  for  treating 
horses  for  carpal  and  feUock  joint 
dysfunction  due  to  acute  or  chronic 
noninfectious  synovitis  associated  with 
equine  osteoartiiritis.  The  application  is 
approved  and  the  regulations  are 
amended  by  adding  S  522.1145(c)  to 
reflect  the  approval.  The  basis  for 
approval  is  discussed  in  the  freedom  of 
information  summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  Part  20  (21 
CFR  Part  20)  and  8  514.11(e)(2)(ii)  (21 
CFR  514.11(e)(2)(ii)),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers< 
Lane,  Rockville,  MD  20857,  bom  9  a.m. 
to  4  p.m.,  Monday  through  Friday. 


The  agency  has  determined  under  21 
CFR  25.24(d)(l)(i)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cimiulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  of  Subjects  in  21  CFR  Part  522 

Animal  drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director  of  the  Center  for  Veterinary 
Medicine,  Part  522  is  amended  as 
follows: 

PART  522— IMPLANTATION  OR 
INJECTABLE  DOSAQE  FORM  NEW 
ANIMAL  DRUGS  NOT  SUBJECT  TO 
CERTIFICATION 

1.  The  autiiority  citation  for  21  CFR 
Part  522  continues  to  read  as  follows: 

Authority:  Sec.  512(i).  82  Stat.  347  (21  U.S.C 
360b(i)):  21  CFR  5.10  and  5.83. 

2.  Section  522.1145  is  amended  by 
adding  new  paragraph  (c)  to  read  as 
follows: 

S  522.1 145    Hyaluronate  sodkm  iniection. 


(c)(1)  Specifications.  Each  milliliter  of 
sterile  aqueous  solution  contains  10 
milligrams  of  hyaluronate  sodium. 


^ 
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(2)  Sponsor.  See  000856  in  S  510.600(c) 
of  this  chapter. 

(3)  Conditions  of  use — (i)  Amount. 
Small  and  medium-size  joints  [carpal, 
fetlock) — 20  milligrams. 

(ii)  Indications  for  use.  Treatment  of 
carpal  or  fetlock  joint  dysfonction  in 
horses  due  to  acute  or  chronic 
noninfectious  synovitis  associated  with 
equine  osteoarthritis. 

(iii)  Limitations.  For  intraarticular 
injection  in  horses  only.  Treatment  may 
be  repeated  after  1  or  more  weeks  but 
not  to  exceed  2  injections  per  week  for  a 
total  of  4  weeks.  Not  for  use  in  horses 
intended  for  food.  Federal  law  restricts 
this  drug  to  use  by  or  on  the  order  of  a 
licensed  veterinarian. 

Dated:  May  24. 1968. 
Gciald  o.  Gtmt, 

Director,  Center  ^r  Veterinary  Medicine. 
[FR  Doc  88-12097  Filed  5-27-88;  8:45  am) 

BMJJNQCOOE  41«0-«1-a 


DEPARTMENT  OF  STATE 

22  CFR  Parts  120, 121. 122, 123, 124. 
125. 126, 127.  and  128 

[Public  Notice  1063] 

Partial  Extension  of  Compliance 
Deadline  and  ClarHication  of  tt>e 
tntemational  Traffic  in  Arms 
Regulations  (ITAR)  Amendments 

agency:  Department  of  State. 
action:  Notice. 


SUHHNAnv:  Notice  is  hereby  given  of  an 
extension  of  the  grace  period  for 
compliance  with  a  provision  of,  and 
clarifications  to.  the  Final  Rule  issued  on 
April  4, 1968  and  published  in  the 
Federal  Regivter  on  April  7, 1988  (53  PR 
11494)  regarding  the  International 
Traffic  in  Arms  Regulations  and 
Implementation  of  the  Foreign  Relations 
Authorization  Act,  Fiscal  Years  1988 
and  1989  (Dec.  22. 1987.  Pub.  L  100-204. 
101  Stat.  1331. 1429). 
EFFECTIVE  DATE:  May  9. 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  Smaldone,  Chief.  Licensing 
Division.  Office  of  Mimitions  Control, 
Department  of  State  (202-875-6644),  or 
Miriam  Sapiro.  Of&ce  of  the  Legal 
Adviser,  Department  of  State  (202-647- 
7838). 

SUPPLESKNTARV  RIFORMATION:  This 
notice  ^Eects  (1)  an  extension  of  the 
May  16, 1988  deadline  for  submission  of 
certain  information  required  by 
S  126.13(a);  and  (2)  clarifications  of  the 
scope  of  the  information  required  by 
§§  122.2(b)(1)  and  128.13(a). 

The  supplementary  information 
contained  in  the  Final  Rule  issued  on 


April  4. 1988  states  that  as  of  May  16. 
1988.  the  Office  of  Munitions  Control 
will  return  applications  for  licenses  or 
other  approvals  that  omit  the 
information  required  by  {  126.13. 
Representatives  from  industry,  including 
trade  associations  and  individual 
registrants,  have  expressed  concern  to 
the  Office  of  Munitions  Control  and  to 
members  of  Congress  that  applicants 
have  found  it  difficult,  if  not  impossible, 
to  compile  the  information  required  by 
§  126.13(a)  prior  to  the  May  16, 1988 
deadline.  In  response  to  the  concern 
expressed  and  the  explanations 
provided  by  industry,  and  in  light  of  the 
Department's  interest  in  obtaining 
accurate  and  complete  information,  the 
Office  of  Munitions  Control  has  changed 
the  date  to  July  1. 1988.  The  information 
requried  by  §  126.13(b)  must  still  be 
included  in  all  applications  submitted 
after  May  16, 1988. 

Sections  122.2(b)(1)  and  12&13(a) 
require  that  intended  registrants  and 
applicants,  respectively,  provide 
information  about  the  past  behavior 
(e.g.,  indictment,  conviction,  or 
ineligibility  to  contract  with  or  receive 
certain  licenses  or  other  approvals  from 
a  U.S.  Government  agency)  of  "the  chief 
executive  officer,  president,  vice- 
presidents,  other  senior  officers  or 
officials  *  *  *  or  any.  member  of  the 
board  of  directors."  Questions,  have 
arisen  regarding  the  scope  of  these 
provisions.  For  the  purposes  of  these 
provisions,  the  persons  referred  to  in 
these  subsections  include  tfiose  U.S.  and 
foreign  natural  persons  who  hold  such 
offices:  (1)  With  responsibility  for  the 
overall  policy  or  management  of  the 
registrant/applicant;  or  (2)  with  direct 
policy  or  management  responsibility  for 
any  divisions  or  subsidiaries  of  the 
registrant/applicant  in  the  United  States 
or  abroad  involved  in  the  manufacture 
or  export  of  defense  articles  or  the 
furnishing  of  defense  services. 

A  question  has  also  arisen  regarding 
whether  a  registrant/applicant  must 
state  that  any  of  these  persons  are 
ineligible  to  receive  certain  hcenses  or 
other  approvals  from  a  U.S.  Government 
agency  solely  because  the  person 
holding  the  office  is  not  a  U.S.  person. 
Sections  122.2(b)(l)(u)  and  126.13(a)(2) 
do  not  require  disclosure  of  ineligibility 
based  solely  upon  the  fact  that,  pursuant 
to  S  120.1(b),  foreign  persons  other  than 
governmental  entities  are  not  eligible  to 
receive  licenses  or  other  approvals. 

Dated  May  2S.  198a 
WUliam  B.  Robinsoo. 

Director.  Office  of  Munitions  (Control.  Bureau 
ofPoiitico-MUHary  Affairs. 
[FR  Doc  86-12087  Ftled  5-27-88: 8:45  am] 
SILUNO  coos  «1»>M-« 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Housing— FMeral  Housing 
Commissioner 

24  CFR  Part  235 

(Docket  No.  R-Se-13M;  Fn-2526] 

Mortgage  Insurance;  Changes  in 
Interest  Rates 

AQENCV:  Office  of  the  Assistant 
Secretary  for  Housing — ^Federal  Housing 
Commissioner,  HUD. 

ACTION:  Final  rule. 

SUMMARY:  This  change  in  the 
regulations  increases  the  maximum 
allowaUe  interest  rate  on  section  235 
(Homeownetship  for  Lower  Income 
Families)  insured  loans.  This  final  rule  is 
intended  to  bring  the  maximum 
permissible  financing  charges  for  this 
program  into  line  with  competitive 
market  rates. 

EFFECTIVE  DATE:  May  23. 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  N.  Dickie.  Chief  Mortgage  and 
Capital  Maiicet  Analysis  Branch.  Office 
of  Financial  Management,  Department 
of  Housing  and  Urban  Development.  451 
Seventh  Street  SW..  Washington.  DC 
20410.  Telephone  (202)  755-7270.  (This  is 
not  a  toll-free  number.) 

SUPPLEMENTARV  MFORMATtOK  The 

following  amendments  to  24  CFR  Ch.  II 
have  been  made  to  increase  the 
maximum  interest  rate  which  may  be 
charged  on  loans  insured  by  this 
Department  under  section  235  of  the 
National  Housing  Act.  The  maximum 
interest  rate  on  the  HUD/FHA  Section 
235  insurance  programs  has  been  raised 
from  10.00  percent  to  10.50  percent. 

Until  recently,  HUD  regulated  interest 
rates  not  only  for  the  Section  235 
Program,  but  also  for  fire  safety 
equipment  loans  insured  under  Section 
232  of  the  National  Housing  Act. 
However,  section  429(e)(2)  of  the 
Housing  and  Community  Development 
Act  o£l987  (Pub.  L  100-242,  approved 
February  5, 1988)  amended  the  National 
Housing  Act  to  provide  that  interest  on 
fire  safety  equipment  loans  under 
section  232(i)  of  the  Act  will  be  "at  such 
rate  as  may  be  agreed  upon  by  the 
mortgagor  and  the  mortgagee." 
Accordingly,  these  loans,  like  most  other 
National  Housing  Act-authorized  loans, 
now  have  their  interest  rates  determined 
by  negotiation.  Accordingly,  this 
announcement  of  a  change  in  interest 
rate  ceilings  for  FHA-insured  mortgages 
is  limited  to  the  Section  235  Program. 


The  Secretary  has  determined  that 
this  change  is  immediately  necessary  to 
meet  the  needs  of  the  market  and  to 
prevent  speculation  in  anticipation  of  a 
change. 

As  a  matter  of  policy,  the  Department 
submits  most  of  its  rulemaking  to  public 
comment,  either  before  or  after' 
effectiveness  of  the  action.  In  this 
instance,  howrever,  the  Secretary  has 
determined  that  advance  notice  and 
public  comment  procedures  are 
unnecessary  and  that  good  cause  exists 
for  making  this  final  rule  effective 
immediately.  HUD  regulations  published 
at  47  FR  56286  (1982).  amending  24  CFR 
Part  5a  which  implement  section 
102(2)(C)  (rf  the  National  Environmental 
Policy  Act  of  1988.  contain  categorical 
exclusions  from  their  requirements  for 
the  actions,  activities  and  programs 
specified  in  S  50.20.  Since  the 
amendments  made  by  this  rule  fall 
within  the  categorical  exclusions  set 
forth  in  paragraph  (1)  ot  S  50.20,  the 
preparation  of  an  Environmental  Impact 
Statement  or  Finding  of  No  Significant 
Impact  is  not  required  for  this  rule.  This 
rule  does  not  constitute  a  "major  rule" 
as  that  term  is  defined  in  section  1(b)  of 
Executive  Order  12291  on  Federal 
Regulation  issued  on  February  17. 1981. 
Analysis  of  the  rule  indicates  that  it 
does  not  (1)  have  an  annual  effect  on  the 
economy  of  $100  million  or  more;  (2) 
cause  a  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal.  State  or  local  governmental 
agencies,  or  geographic  regions;  or  (3) 
have  a  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets.  In  accordance  with  the 
provisions  of  5  U.S.C  605(b)  (the 
Regulatory  Flexibility  Act),  the 
undersigned  hereby  certifies  that  this 
rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  rule 
provides  for  a  small  increase  in  the 
mortgage  interest  rate  in  programs  of 
limited  applicability,  and  thus  of 
minimal  effect  on  small  entities.  This 
rule  was  not  listed  in  the  Department's 
Semiannual  Agenda  of  Regulations 
published  on  October  26, 1987  (52  FR 
40358)  pursuant  to  Executive  Gtrder 
12291  and  the  Regulatory  Flexibility  Act. 
The  Catalog  of  Federal  Domestic 
Assistance  program  numbers  are  14.108. 
14.117.  and  14.120. 

List  of  Subjects  in  24  CFR  Part  235 

Condominiums.  Cooperatives,  Low 
and  moderate  income  housing.  Mortgage 
insurance.  Homeownexship,  Grant 


programs:  Housing  and  conununity 
development. 

Accordingly.  Ae  Department  amends 
24  CFR  Part  235  as  follows: 

PART  235-MORTGAGE  INSURANCE 
AND  ASSISTANCE  PAYMENTS  FOR 
HOME  OWNERSHIP  AND  PROJECT 
REHABIUTATION 

1.  The  authority  citation  for  24  CFR 
Part  235  continues  to  read  as  follows: 

Authority:  Sees.  211,  235,  National  Housing 
Act  (12  U.S.C.  1715b,  1715Z);  sec.  7(d), 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(d)). 

2.  In  S  235.9.  paragraph  (a)  is  revised 
to  read  as  follows: 

§235.9    Maximum  Interest  rate. 

(a)  The  mortgage  shall  bear  interest  at 
the  rate  agreed  upon  by  the  mortgagee 
and  the  mortgagor,  which  rate  shall  not 
exceed  10.50  percent  per  aimiun  with 
respect  to  mortgages  insured  on  or  after 
May  23. 1988. 

3.  In  S  235.540.  paragraph  (a)  is 
revised  to  read  as  follows: 

§235.540    Maximum  Interest  rate. 

(a)  The  mortgage  shall  bear  interest  at 
the  rate  agreed  on  by  the  mortgagee  and 
the  mortgagor,  which  rate  shall  not 
exceed  10.50  percent  per  annimi  with 
respect  to  mortgages  insiu-ed  after  May 
23. 1988. 


Dated:  May  20, 1988. 

James  E.  Schoenlwrger. 

General  Deputy  Assistant  Secretary  for 
Housing— Deputy  Federal  Housing 
Commissioner. 

(FR  Doc.  88-12108  Filed  5-27-88;  8:45  am 

BILUNG  COOE  4210-Z7-M 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 


26  CFR  Part  1 

[T.D.  8201] 


Income  Taxes;  Section  904  (f) 
Transition  Rules;  Foreign  Tax  Credits 

AOENCV:  Internal  Revenue  Service, 

Treasury. 

ACTION:  Correction  to  temporary       ' 

regulations. 

SUMMARY:  This  document  contains  a 
correction  to  temporary  regulations  that 
were  published  in  the  Federal  Register 
for  Tuesday.  May  17. 1988  (53  FR  17461) 
as  Treasury  Decision  8201.  The 
regulations  relate  to  transition  rules  for 
implementing  the  changes  made  to 


section  904  (f)  of  the  Internal  Revenue 
Code  of  1986  by  the  Tax  Reform  Act  of 
1986. 

DATES:  These  temporary  regulations 
apply  to  taxable  years  beginning  after 
December  31. 1986,  and  are  effective 
after  December  31, 1986. 
FOR  FURTHER  INFORMATION  CONTACT 
Willard  W.  Yates,  at  202-666-3896  (not  a 
toll-free  number). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  temporary  regulations  that  are  fte 
subject  of  these  corrections  provide  the 
public  with  guidance  needed  to  comply 
with  that  Act  and  will  aftect  individuals 
and  entities  claiming  the  foreign  tax 
credit. 

Need  for  Corrections 

As  published.  Treasury  Decision  8201 
contains  errors  in  one  of  its  examples. 
This  document  corrects  those  errora. 

Correction  of  Publication 

Accordingly,  the  publication  of 
temporary  regulations  (T.D.  8201).  which 
was  the  subject  of  FR  Doc.  88-10921,  is 
corrected  as  follows: 

PART  1  —{AMENDED} 

On  page  17463,  second  column. 
Example  (2).  should  read: 

§  1.904(f)-131    [Amended] 

***** 

Example  (2).  The  facts  are  the  same  as  in 
Example  (1)  except  that  X  has  $800  of 
financial  services  income,  $100  of  general 
limitation  income,  a  $100  dividend  from  a 
noncontroUed  section  902  corporation  and  a 
($100)  shipping  loss  for  its  taxable  year 
ending  December  31, 1988.  Pursuant  to 
paragraph  (a)(2)  of  this  section,  the  rules  of 
section  904  (f)(5)  apply  before  recapture  of 
overall  foreign  losses.  Therefore,  the  ($100) 
shipping  loss  incurred  by  X  will  be  allocated 
to  its  separate  limitation  income  as  follows: 
$80  ($100  X  800/1000)  will  be  allocated  to  X/ 
's  financial  services  income,  $10  ($100  x  100/ 
1000)  will  be  allocated  to  its  general 
hmitation  income  and  $10  ($100/1000)  will  be 
allocated  to  X's  dividend  from  the 
noncontroUed  section  902  corporation. 
Accordingly,  after  allocation  of  the  1988 
shipping  loss,  X  has  $720  of  financial  services 
income,  $90  of  general  limitation  income,  and 
a  $90  dividend  from  the  noncontroUed  section 
902  corporation.  Pursuant  to  section  904  (f)(1), 
the  full  amount  in  each  of  X  corporation's 
overall  foreign  loss  accounts  is  subject  to 
recapture  since  $200  (the  sum  of  those 
amounts)  is  less  than  50%  of  X's  foreign 
source  taxable  income  for  its  1988  taxable 
year,  or  $450.  X's  overall  foreign  loss  incurred 
during  its  1988  taxable  year  is  recaptured  as 
follows:  $80  ($100  X  720/900)  of  X's  financial 
services  income,  $10  ($100  x  90/900)  of  its 
general  limitation  income  and  $10  ($100  x  90/ 
900)  of  its  dividend  from  the  noncontroUed 
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section  902  corporation  will  be  treated  aa 
U.S.  source  income.  Accordingly,  after 
application  of  section  904  (f),  X  has  $100  of 
U.S.  source  income,  $840  of  financial  services 
income,  $80  of  general  limitation  income  and 
a  $80  dividend  from  the  noncontroUed  section 
902  corporation  for  its  1988  taxable  year.  X 
must  establish  a  separate  limitation  loss 
account  for  each  portion  of  the  1988  shipping 
loss  that  was  allocated  to  its  financial 
services  income,  general  limitatioo  income 
and  dividends  from  the  noncontroUed  section 
902  corporation.  X's  overall  foreign  loss 
account  for  the  1986  general  limitation  lots  ia 
reduced  to  zero.  X  still  has  a  $100  balance  in 
its  overall  foreign  loss  account  that  resulted 
from  the  1967  shipping  loss. 

Bomaid  T.  Brass,  ' 

Senior  Technical  Reviewer,  Associate  Chief 
Counsel  (International). 
[FR  Doc  88-12120  Filed  5-27-88;  8:45  am] 

MUMS  cow  4a30-0VII  I 


Fiscal  Senfice 

31  CFR  Part  358 

[D«pt  of  ttw  TfMsury  Or.,  PuMIe  Debt 
Swtes  No.  28-87] 

Regulations  Governing  Coupona 
Under  Book-Entry  Safekeeping 
(CUBES) 

AOOICV:  Bureau  of  the  Public  Debt. 
Fiscal  Service.  Treasury. 
action:  Final  rule. 


summary:  On  November  2, 1987,  at  51 
FR  44003.  the  Department  of  the 
Treasury  pubUshed  an  interim  rule  with 
a  request  for  comments.  The  interim  rule 
established  regulations  governing  the 
Treasury's  Coupons  Under  Book-Entry 
Safekeeping  ("CUBES")  program.  The 
interim  rule  is  being  adopted  as  the  final 
nile  without  change. 
EFFECTIVE  DATE:  May  27, 198& 
FOR  FURTHER  INFORMATION  CONTACT 

Rochelle  F.  Granat,  Attorney-Adviser, 
Bureau  of  the  Public  Debt  Washington, 
DC,  (202)  447-9659. 
SUPPLEMENTARY  INFORMATION:  One 

written  comment  on  the  interim  rule  was 
received.  This  comment  did  not  address 
any  actual  term  of  the  interim  rule  but 
urged  the  Treasury  to  establish  another 
opportunity  for  depository  institutions  to 
submit  coupons  stripped  from  physical 
Treasury  seouities  for  conversion  to 
book-entry  form.  The  Notice  pubUshed 
in  the  Federal  Register  on  December  5, 
1986  (51  FR  44003),  which  announced  the 
CUBES  program,  stated  Uiat  the  CUBES 
program  would  provide  a  one-time 
opportunity  to  present  physical  coupons 
for  conversion  to  book-entry  form.  At 
present  the  Treasury  has  no  plans  to 


provide  another  opportunity  to  present 
physical  coupons  for  conversion. 

Procedural  Requiiements 

This  rule  is  not  a  "ma}or  rule"  as 
defined  in  Executive  Order  12291.  A 
regulatory  impact  analysis  is  therefore 
not  required. 

The  notice  and  public  procedures 
requirements  of  the  Administrative 
Procedure  Act  are  inapplicable, 
pursuant  to  5  U.S.C.  553(aH2).  As  no 
notice  of  proposed  rule  making  is 
required,  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C  601. 
etseq.]  do  not  apply. 

The  Paperwork  Reduction  Act  of  1960 
(44  U.S.C.  3501,  et  aeq.)  does  not  apply 
to  this  rule  because  it  does  not  contain 
information  collection  requirements 
which  necessitate  approval  by  the 
Office  of  Management  and  Budget 

List  of  Subjects  in  31  CFR  Part  358 

Government  securities.  Federal 
Reserve  System. 

Accordingly,  the  interim  rule  adding 
Part  358  to  Subchapter  B  of  Title  31. 
Code  of  Federal  Regulations.  Chapter  0. 
which  was  published  at  52  FR  41990- 
41993  on  November  2, 1987,  is  adopted 
as  final  rule  without  change. 

Dated:  May  18, 1986. 
Gflrakl  Muiphy, 
Fiscal  Assistant  Secretary. 
(FR  Doc.  88-12055  Filed  5-27-88: 8:45  am) 

I  OODC  4S10-3S-II 


ARCHITECTURAL  AND 
TRANSPORTATION  BARRIERS 
COMPLIANCE  BOARD 

36  CFR  Parts  1153  and  11S5 

AuttMrttles  and  Delegations  and 
Statement  of  OrgantaiMon  and 
Procedures 

AOCNCV:  Architectural  and 

Transportation  Barriers  Compliance 

Board. 

action:  Final  rule. 


;  The  Architectural  and 
Transportation  Barriers  Compliance 
Board  at  its  March  9, 1988  meeting 
adopted  amendments  to  its  Statement  of 
Organization  and  Procedures  and 
Authorities  and  Delegations,  which  set 
forth  the  procedures  for  Board  and 
Board  committee  meetings.  The 
amendments  to  the  Statement  ot 
Organization  and  Procedures  and  the 
amendments  to  the  Authorities  and 
Delegations  were  adopted  to  improve 
the  orderly  function  of  Board  and 
committee  operations  and  to  effect  the 


reorganization  of  the  committee 
structure  of  the  Architectural  and 
Transportation  Barriers  Compliance 
Board. 

The  amendments  to  the  Statement  of 
Organization  and  Procedures  and  the 
amendments  to  the  Authorities  and 
Delegations  are  being  published  so  that 
all  affected  persons  will  be  fiilly 
informed  about  procedures  governing 
the  meetings  and  to  implement  die  act 

iFFCcmri  DATK  March  9. 1968. 

POR  nMTNM-MPOMMTION  CONTACT: 

Nicholas  Chiaricas,  General  CoonseL 
Architectural  and  Transportation 
Barriers  Compliance  Board.  1111 18th 
Street  NW..  Suite  501.  Washington.  DC, 
(202)  653-7834  (voice  or  TDD). 
SUPPLEMENTARY  INPORMATION!  Pursuant 
to  section  502  of  the  RehibiUtation  Act 
of  1973,  Pub.  L  93-112.  87  Stat  391.  as 
amended,  the  Architectural  and 
Transportation  Barriers  Compliance 
Board  (hereinafter  ATBCB  or  the  Board) 
adopted  a  Statement  of  Organization 
and  Procedures  on  September  16, 1975. 
The  Statement  was  published  at  50  FR 
1032  (1975)  and  codified  at  36  CFR  Part 
1155.  The  Statement  was  amended  by 
the  Board  on  May  9, 1977;  March  14, 
1978;  May  8, 1978;  March  11, 1980;  May 
10, 1983;  May  12, 1986  and  on  September 
16. 1987.  Some  of  the  major  changes  in 
the  revised  Statement  of  Organization 
and  Procedures  passed  by  the  ATBCB  at 
its  March  9, 1988  meeting  are: 

(1)  All  references  to  the  designation 
"Qiairperson"  were  amended  to  read 
"Chair". 

(2)  The  Chair  of  the  Board  will  set  the 
agenda  with  the  approval  of  the 
Executive  Committee  and  proposals  for 
Board  action  will  be  submitted  to  the 
Chair.  The  Chair  may  then  submit  the 
item  to  a  committee  for  action  prior  to 
Board  action. 

(3)  The  Executive  Committee  will  be 
composed  of  six  members  to  include  the 
Chair  and  Vice-Chair  (of  the  Board),  the 
chairs  of  each  of  the  two  subject  matter 
committees  and  two  at  large  members. 
Hie  two  at  lartge  members  shall  be 
elected  annually  by  the  Board  and  shall 
balance  the  number  of  federal  and 
public  members.  The  chair  of  the 
Executive  Committee  shall  be  the  Vice- 
Chair  of  the  Board. 

(4)  Except  as  otherwise  stated,  use  of 
proxies  shall  be  prohibited  at  Executive 
and  subject  matter  committee  meetings. 

(5)  Each  subject  matter  committee 
shall  be  composed  of  seven  members. 
The  chair  of  each  committee  will  be 
elected  by  the  Board  and  the  Chair  of 
^e  Board  will  appoaint  six  additional 
members  to  each  commitiee.  A  quorum 
shall  be  four  members.  In  the  case  of 


Federal  members,  the  liaison  may 
represent  the  Federal  member  in  subject 
matter  committees  for  the  limited 
purpose  of  establishing  a  quorum. 

(6)  Special  Committees  shall  be 
governed  by  the  same  rules  and 
procedures  applicable  to  subject  matter 
committees  unless  otherwise  prescribed. 

(7)  References  to  pay  grades  "GS"  and 
"GA"  shall  be  amended  to  read  "GM". 
Pursuant  to  section  502  of  the 
Rehabilitation  Act  of  1973.  Pub.  L.  93- 
112,  87  Stat.  391,  as  amended,  die 
ATBCB  adopted  its  Authorities  and 
Delegations  of  July  12, 1983.  llie 
Authorities  and  Delegations  were 
published  at  48  FR  53975  (1983)  and 
codified  at  36  CFR  Part  1153.  The 
ATBCB  adopted  amendments  to  the 
Authorities  and  Ekelegations  on 
September  11, 1985  and  on  March  9, 
1988.  Some  of  the  major  changes  in  the 
revised  Authorities  and  Delegations 
passed  by  the  ATBCB  at  its  March  9, 
1988  meeting  are: 

(1)  All  references  to  the  designation 
"Chairperson"  were  amended  to  read 
"Chair". 

(2)  The  Chair  of  the  Board  will  not 
appoint  the  chairs  of  the  subject  matter 
committees  or  the  Executive  Committee. 

(3)  The  chair  will  establish  the  Board 
meeting  agenda  with  the  approval  of  the 
Executive  Committee. 

(4)  The  Vice-Chair  of  tiie  Board  shall 
be  the  Chair  of  the  Executive 
Committee. 

(5)  Subject  matter  committee  chairs 
will  be  elected  annually  by  the  Board. 

(6)  The  Executive  Committee  may 
recommend  to  the  Chair  of  the  Board 
that  an  item  be  placed  on  Board  agenda 
subject  to  the  approval  of  the  Executive 
Committee. 

(7)  The  provision  that  the  Executive 
Committee  will  ensure  the  orderly 
functioning  of  the  committees'  work  and 
the  process  for  reviewing  matters  that 
are  proposed  for  the  Board's 
consideration  has  been  deleted. 

(8)  Subject  matter  committees  will 
report  to  the  Board  instead  of  the 
Executive  Committee. 

(9)  In  S  1153.(e)(l),  the  word  "may" 
was  inserted  between  "Board"  and  "in". 

(10)  References  to  pay  grades  "GS" 
and  "GA"  shall  be  amended  to  read 
"GM". 

List  of  Subjecto 

36  CFR  Part  1153 

Authority  delegations  (Government 
agencies),  Organizations  and  functions 
(Government  agencies). 

36  CFR  Part  1155 

Authority  delegations  (Government 
agencies).  Handicapped  organizations 
and  functions  (Government  agencies). 


For  the  reasons  stated  in  the 
preamble.  Chapter  XI  of  Tide  36,  Code 
of  Federal  Regulations,  is  amended  by 
revising  Parts  1153  and  1155  to  read  as 
follows: 

PART  1153— AUTHORITIES  AND 
DELEGATIONS 

Sec. 

1153.1  The  Board. 

1153.2  Chair. 

1153.3  Vice  Chair. 

1153.4  Executive  Director. 
li53.5  General  Counsel. 

1153.6  Committees  of  the  Board. 

1153.7  Chief  Procurement  Officer. 

1153.8  Equal  employment  opportunity. 

1153.9  Freedom  of  Information  Officer. 

1153.10  Delegations  records. 
Authority:  29  U.S.C.  792,  as  amended. 

§1153.1    The  Board. 

The  Board  is  the  governing  body  of 
the  agency.  The  composition  of  the 
Board  and  its  functions  are  estabUshed 
by  section  502  of  the  Rehabilitation  Act 
of  1973.  The  Board  has  the  following 
duties  and  responsibilities,  including: 

(a)  To  carry  out  its  responsibilities 
under  section  502  of  the  Rehabilitation 
Act  of  1973,  as  amended.  In  carrying  out 
these  responsibilities,  the  Board  may 
hold  public  hearings  throughout  the 
country. 

(b)  To  establish  policies  and  issue 
regulations  in  accordance  with  its 
statutory  mandate. 

(c)  To  resolve  issues  that  are  within 
its  jurisdiction. 

(d)  To  determine  and  adopt  a 
contracting  and  procurement  policy  for 
the  agency.  In  carrying  out  this 
responsibility,  the  Board  will  enter  into 
contracts  only  in  accordance  with  its 
contracting  and  procurement  policy, 
published  in  the  Federal  Register. 

(e)(1)  To  effect  the  prompt  and 
efficient  disposition  of  all  matters  within 
its  jurisdiction.  In  carrying  out  this 
responsibility,  the  Board  may  in 
accordance  with  Article  VI  of  its 
Statement  of  Organization  and 
Procedures: 

(i)  By  majority  vote  delegate  to  the 
Executive  Committee  authority  to 
implement  its  decisions. 

(ii)  By  two-thirds  vote  delegate  to  the 
Executive  Committee  any  other  of  its 
authorities,  to  the  extent  permitted  by 
law. 

(iii)  To  the  extent  permitted  by  law, 
delegate  other  duties  to  its  officers, 
committees,  or  staff  by  a  vote  of  two- 
thirds  of  the  membership  of  the  Board  at 
the  time  the  vote  is  taken. 

(2)  A  separate  delegation  is  necessary 
for  each  actioh  the  Board  desires  the 
Executive  Committee  to  implement 
Unless  so  permitted  in  the  original 


delegation,  an  officer,  committee,  or 
staff  person  shall  not  redelegate 
authority. 

(f)  To  make  to  Congress,  at  the  end  of 
each  fiscal  year,  an  annual  report  of  the 
Board's  activities  during  that  fiscal  year. 
The  aimual  report  shall  include  such 
material  as  it  is  required  by  law  to 
include  and  such  other  material  as  the 
Board  may  decide. 

(g)  To  make  to  the  President  and 
Congress  such  other  reports  as  it  is 
required  by  law  to  make,  and  such 
recommendations  as  it  considers 
necessary  or  desirable  to  eliminate 
environmental  barriers  confronting 
handicapped  individuals. 

(h)  To  allocate  funds  appropriated  by 
the  Congress  for  such  activities  as 
conducting  investigations  and  surveys, 
initiating  public  hearings,  collecting  data 
on  past  and  ciurent  studies,  and 
providing  stenographic  or  other  services, 
as  necessary,  appropriate,  and  in 
accordance  with  law. 

(i)  To  determine  the  jurisdiction  of 
each  standing  conmiittee  of  the  Board. 

§1153.2    Ctialr. 

The  Chair  represents  the  Board  as  the 
head  of  the  agency,  whenever  an 
applicable  Federal  statute  or  regulation 
imposes  a  duty  or  grants  a  right  or 
authority  to  the  head  of  thq  agency.  The 
Chair  or  his  or  her  designee  has  the 
following  duties  and  responsibilities: 

(a)  To  coordinate  and  organize  the 
work  of  the  Board  in  such  a  manner  as 
to  promote  the  prompt  and  efficient 
disposition  of  all  matters  within  the 
jurisdiction  of  the  Board.  In  carrying  out 
these  responsibiUties,  the  Chair  is 
delegated  the  authority  to: 

(1)  Supervise  the  Executive  Director. 

(2)  Direct  the  Executive  Director 
concerning  appropriate  action  to 
implement  decisions  of  the  Board. 

(3)  Evaluate  the  Executive  Director's 
performance,  and  approve  performance 
evaluations  of  employees  who  report 
directly  to  the  Executive  Director.  A 
delegation  of  this  authority  may  only  be 
made  to  the  Vice-Chair  of  the  Board. 

(4)  Authorize  domestic  travel  for  the 
Executive  Director,  which  authority  may 
be  delegated,  and  authorize  foreign 
travel  for  staff,  Board  members  and  the 
Executive  Director,  which  authority  may 
not  be  delegated. 

(5)  Make  necessary  administrative 
decisions  for  the  agency  and  direct  the 
Executive  Director  concerning 
implementation  of  such  decisions  during 
periods  when  the  Board  is  not  in 
session. 

(6)  Review  and  approve  pubhcation  of 
the  Board  newsletter  and  press  releases 
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which  contain  expressions  of  Board 
policy. 

(7)  Appoint  members  to  the  Board's 
subject  matter  committees. 

(8]  Nominate  one  or  more  Board 
members  to  serve,  with  their  consent,  at 
each  public  hearing  which  may  be  held 
by  the  Board. 

(9)  Request  from  departments  or 
agencies  represented  on  the  Board  such 
technical,  administrative,  or  other 
assistance  as  may  be  required  to  carry 
out  the  Board's  activities.  | 

(10)  Hire  and  Hre  staff  at  the  GM-14 
level  and  above,  and  approve 
promotions  to  the  GM-14  level  and 
above,  with  the  consent  of  the  Executive 
Committee.  Tfie  authority  to  fire  staff 
may  only  be  delegated  to  the  extent 
permitted  by  applicable  Office  of 
Personnel  Management  regulations. 

(11)  Nominate  the  General  Counsel, 
who  is  to  be  confirmed  by  the  Board, 
and  appoint  division  directors,  with  the 
consent  of  the  Executive  Committee. 

(b)  To  preside  at  all  meetings  and 
sessions  of  the  Board. 

(c)  To  establish  the  Board  meeting 
agenda  subject  to  the  approval  of  the 
Executive  Committee. 

(d)  To  represent  the  Board  in  all 
matters  relating  to  congressional 
testimony  and  legislative  reports. 
However,  any  other  Board  member  may 
present  his  or  her  own  or  minority  views 
on  supplemental  reports. 

(e)  To  represent  the  Board  in  all 
matters  involving  submissions  of  1 
comments  on  agencies'  proposed 
regulations  and  responses  to  published 
directives  of  the  Office  of  Management 
and  Budget.  The  Board  shall  be  given 
advance  written  notice  of  any  action 
taken  under  this  authority.  The  Chair 
may  file  comments  on  agencies'  draft 
notices  of  proposed  rulemaking 
(NPRMs),  published  NPRMs.  final  rules, 
other  notices  published  in  the  Federal 
Register,  only  with  advance  approval  of 
the  Executive  Committee. 

(f)  To  call  a  special  meeting  of  the 
Board  at  the  request  of  the  Executive 
Committee,  to  take  action  on  a  request 
to  the  Board  to  enter  litigation  as  amicus 
curiae. 

(g)  To  maintain  ongoing  Uaisons  with 
constituency  groups  and  other 
organizations  and  with  staff  of 
interested  congressional  committees  to 
keep  them  informed  of  general  Board 
policies  and  activities  and  to  obtain 
information  for  use  by  the  Board  in 
formulating  policy,  developing  budget 
requests,  and  drafting  recommended 
legislative  changes. 

(h)  To  carry  out  other  duties  and 
responsibilities  as  may  be  delegated  by 
the  Board. 


91153.3  Vloa  Chair. 

The  Vice  Chair  shall,  in  the  absence 
of  the  Chair  from  a  Board  meeting,  or  in 
the  event  of  his  or  her  death  or 
disqualification,  perform  the  duties  and 
exercise  the  powers  of  the  Chair,  and 
shall  generally  assist  the  Chair  and 
perform  such  other  duties  as  may  be 
directed  by  the  Chairperson  or  the 
Board.  The  Vice-Chair  shall  serve  as 
Chair  of  the  Executive  Committee. 

11153.4  Encullva  DIractor. 

The  Executive  Director  is  appointed 
by  the  Board  and  is  responsible  to  the 
Board  under  the  supervision  of  the 
Chair.  He  or  she  has  the  following  duties 
and  responsibilities: 

(a)  To  assist  the  Chair  in  carrying  out 
the  administrative  and  executive 
responsibilities  of  the  Chair  in  a  manner 
that  may  be  directed  by  the  Chair.  These 
duties  may  include  acting  as  the 
administrative  head  of  the  agency  and 
in  connection  therewith  assisting  in  the 
planning,  directing,  coordinating,  and 
managing  of  the  administrative  affairs  of 
the  Board.  In  carrying  out  these 
responsibilities,  the  &cecutive  Director 
may  exercise  authority  delegated  to  him 
or  her  in  accordance  with  the  Board's 
contracting  and  procurement  policy 
published  in  the  Federal  Register.  In 
addition,  the  Executive  Director  is 
delegated  the  authority  to: 

(1)  Authorize  travel  expenses  for 
consultants,  specialists,  experts, 
witnesses,  and  other  persons  whose 
presence  is  deemed  essential  for 
attendance  at  Board  meetings,  hearings, 
advisory  conmiittee  meetings  or  other 
functions  of  the  Board. 

(2)  Reimburse  members  of  the  board 
who  are  not  regular  fulltime  employees 
of  the  United  States  for  travel, 
subsistence,  and  other  necessary 
expenses  incurred  in  carrying  out  their 
duties. 

(b)  To  recommend  to  the  Chair  of  the 
Board  matters  that  should  be 
considered  by  the  Board  or  any  of  its 
designated  committees. 

(c)  To  review  with  the  Board  and  with 
heads  of  the  several  units  and  offices, 
the  program  and  procedures  of  the 
Board  and  to  make  recommendations 
thereon  as  may  be  necessary  to 
administer  section  502  of  the 
Rehabilitation  Act  of  1973  most 
effectively  in  the  public  interest. 

(d](l]  To  provide  sustained 
administrative  leadership,  and 
supervision  and  management  of  staff 
activities  in  carrying  out  the  policies  and 
decisions  of  the  Board  under  the 
direction  and  supervision  of  the  Chair. 
Supervision  of  staff  includes: 

(i)  Authority  to  detail,  reassign  and 
train  all  staff,  hire  and  fire  staff  at  the 


GM-13  level  and  below,  and  promote 
staff  to  the  GM-13  level. 

(ii)  Making  recommendations  to  the 
Chair  on  hiring  and  firing  staff  at  the 
GM-14  level  and  above,  and  promoting 
to  the  GM-14  level  and  above. 

(iiil  Evaluating  the  performance  of  all 
staff  who  report  directiy  to  the 
Executive  Director  and  approving  the 
performance  evaluations  of  all  other 
staff. 

(iv)  Advance  ai^roval  of  work 
activities  which  are  outside  the  normal 
scope  of  the  employee's  job  duties. 

(v)  The  utilization  and  assignment  of 
staff  in  support  of  any  Board  member  of 
Board  committee. 

(vi)  All  other  utilization  and 
assigimient  of  staff. 

(2J  In  carrying  out  these 
responsibilities,  the  Executive  Director 
is  delegated  the  authority  to  authorize 
domestic  travel  for  all  staff,  within  the 
Board  designated  levels  in  the  budget 
Approval  by  the  Chair  of  the  Board  is 
required  for  any  travel  expenditures 
above  those  designated  levels. 

(e)  To  direct  compliance  and 
enforcement  activities  in  accordance 
with  the  procedures  set  forth  in  36  CFR 
Part  1150  including: 

(1)  bsuing  citations  and 
determinations  not  to  proceed. 

(2)  Conducting  negotiations  for 
compliance,  and  entering  into 
agreements  for  voluntary  compliance. 

(3)  All  other  actions  authorized  by  law 
pertaining  to  compliance  and 
enforcement  not  otherwise  reserved  to 
the  Board  by  29  U.S.C  792. 

(4)  Issuing  staff  manuals  which  have 
been  approved  by  the  Board,  to  provide 
guidance  to  staff  in  interpreting  the 
Architectural  Barriers  Act  of  1968  and 
section  502  of  the  Rehabilitation  Act  of 
1973,  as  amended,  and  standards  and 
guidelines  issued  pursuant  to  those  Acts. 
Positions  taken  in  any  such  manuals  will 
not  be  inconsistent  with  established 
Board  policy,  and  administrative  and 
court  rulings,  to  the  maximum  extent 
possible.  "The  manuals  will  be  for  staff 
guidance  and  will  be  available  to  the 
public  upon  request 

(f)  To  direct  and  supervise  the 
development  and  execution  of  routine 
technical  assistance  and  public 
information  programs,  as  authorized  by 
law.  These  activities  may  be  carried  out 
in  cooperation  with  state  and  local 
government  units,  other  Federal 
agencies,  and  interested  consumer 
groups.  Public  information  program 
initiatives  other  than  routine  program      1 
activities  shall  be  approved  by  the 
Board  in  advance. 


(g)  To  provide  special  administrative 
assistance  to  the  Board  at  the  request  of 
the  Chair. 

(h)  To  direct  investigation  and 
research  of  initiatives  submitted  by  staff 
or  Board  members  regarding  technical 
assistance  or  other  Board  functions. 

(i)  To  propose  and  implement  changes 
in  the  functidnal  organization  of  the 
Board  staff  offices,  following  a  written 
notification  to  the  Board  of  the  nature 
and  reasons  for  the  proposed  changes. 
Personnel  actions  necessary  to 
implement  such  changes  shall  not  be 
approved  until  there  has  been  a  meeting 
of  the  Board,  following  the  Board's 
written  notification  of  the  changes,  and 
shall  be  taken  consistent  with 
§1153.2(a){10). 

(j)  To  submit  biweekly  reports  to  Uie 
Chair. 

(k)  To  incorporate  proposed  revisions 
in  the  minutes  if  corrections  or  additions 
have  be  submitted,  and  present  both  the 
original  and  the  corrected  minutes  to  the 
Board  for  final  approval.  The  Executive 
Director  shall  distiibute  the  approved 
minutes  within  the  (10)  days  after 
approval  to:  (1)  Board  members;  (2)  the 
House  Education  and  Labor  Committee, 
the  House  Public  Woriu  and 
Transportation  Committee,  the  Senate 
Labor  and  Human  Resources 
Committee,  and  the  Senate  Environment 
and  Public  Works,  Committee;  and  make 
minutes  available  to  others  upon 
request 

(1)  To  refer  correspondence  by  the 
Board  which  involves  a  specific 
department  or  agency,  to  that 
department  or  agency  for  reply. 

(m)  To  account  to  the  Board  for  the 
administration  of  program  expenditures 
and  keep  records  which  disclose 
disposition  of  any  funds  and  the  nature 
and  extent  of  die  Board's  activities. 

(n)  To  report  semi-annually,  in 
writing,  to  the  Board  on  each 
procurement  regardless  of  amount 
entered  into  the  date  in  the  fiscal  year, 
listing  each  procurement  separately  with 
its  amount  and  date.  In  addition,  die 
report  shall  list  all  procurements  then  in 
progress  that  have  not  been  awarded 
and  any  procurements  being  considered 
for  any  future  time. 

(0)  "To  maintain  and  keep  current  a 
separate  file  containing  all  delegations 
of  audiority,  wdiich  shall  be  in  writing, 
and  provide  copies  of  aU  delegations  to 
the  Board  as  they  occur. 

S  1163.8    QanaralCounaeL 

The  General  Counsel  is  nominated  by 
the  Chair  and  confinned  by  the  Board 
He  or  she  is  responsible  to  the  Board 
under  the  supervision  of  the  Executive 
Director.  The  General  Counsel  has  the 
following  duties  and  responsibilities: 


(a)  To  coordinate  and  organize  the 
work  of  die  legal  staff  in  order  to 
provide  prompt  and  comprehensive  legal 
advice  to  the  Board. 

(b)  To  provide  legal  interpretation  of 
statutes,  regulations,  and  rules  of 
procedure  for  the  Board's  consideration. 

{1153.6    CommlttMs  Of  the  Board. 

(a)  Committee  chairs.  The  Vice-Chair 
of  the  Board  shall  be  the  chair  of  the 
Executive  Committee.  The  subject 
matter  committee  chairs  are  elected 
annualy  by  the  Board.  They  have  the 
following  duties  and  responsibilities: 

(1)  To  preside  at  all  meetings  of  their 
respective  committees. 

(2)  To  provide,  after  each  committee 
meeting  (with  the  exception  of 
teleconference  meetings),  an  evaluation 
of  the  performance  of  the  Board  staff 
person  assigned  as  liaison  to  the 
committee.  Providing  assistance  to  the 
committee  shall  be  included  as  a  critical 
element  in  the  performance  standards  of 
each  committee  liaison  staff  person,  llie 
evaluations  are  to  be  considered  by  the 
supervisor  of  each  Board  committee 
liaison  staff  person  in  the  aimual 
performance  evaluation. 

(3)  The  chair  of  the  Planning  and 
Budget  committee  will  ensure  that  work 
on  each  Board  budget  is  begun  no  later 
than  21  months  prior  to  the  date  on 
which  the  budget  is  to  become 
operative. 

(b)  Executive  Committee.  The 
Executive  Committee  has  the  following 
duties  and  responsibilities: 

(1)  To  report  directiy  to  die  Board  on 
matters  submitted  to  the  Executive 
Committee  by  members  and  subject 
matter  committees,  and  all  other  matters 
that  are  within  its  jurisdiction: 

(2)  To  review  and  consider 
recommendations  and  proposals  fit>m 
the  various  subject  matter  committees, 
and  take  appropriate  action  thereon. 
This  may  result  in  recommending  to  the 
Chair  of  the  Board  that  a  proposal  be 
placed  on  the  Board  agenda  for  Board 
action,  or  referring  it  back  to  the  subject 
matter  committee  for  further  refinement 
of  its  proposals  or  revision  of  its  reports, 
or  referring  it  to  another  committee  for 
appropriate  actions. 

(3)  "To  issue  recommendations  to  the 
Chair  of  the  Board  concerning  proposals 
on  the  agenda. 

(4)  To  review  the  Board's  agenda  as 
established  by  die  Chair  of  the  Board. 

(5)  To  assist  the  Chair  in  other 
circumstances  at  his  or  her  request 

(6)  To  arrange  joint  meetings  among 
the  appropriate  subject  matter 
committees  whenever  two  or  more    - 
committees  have  concurrent  jurisdiction 
over  a  matter,  or  other  related 
responsibilities. 


(7)(i)  To  review  requests  to  the  Board 
to  enter  litigation  as  amicus  curiae. 

(ii)  In  carrying  out  these 
responsibilities,  the  Executive 
Committee  is  delegated  the  authority  to 
disapprove  such  requests  and  make 
recommendations  to  the  Board  to 
approve  such  requests.  Board  approval 
shall  be  required  prior  to  any  amicus 
filing.  The  Committee  may  request  the 
Chair  of  the  Board  to  call  a  special 
meeting  of  the  Board  to  expedite  Board 
action  on  the  Committee's 
recommendations. 

(8)  To  review  and  make 
recommendations  to  the  Board  to  amend 
or  approve  the  Board's  statement  of 
organization  and  procedures,  formal 
policy  statements,  and  autiliorities  and 
delegations. 

(9)  To  carry  out  other  duties  and 
responsibilities  as  may  be  duly 
delegated  by  the  Board. 

(c)  Subject  matter  committees.  Each 
subject  matter  committee  studies  and 
reports  to  the  Board  on  matters  that  are 
within  the  subject  matter  committee's 
province,  and  has  the  following  duties 
and  responsibilities: 

(1)  To  review  and  consider 
recommendations  or  proposals 
submitted  by  Board  members, 
committees,  and  other  individuals  and 
entities. 

(2)(i)  To  identify  issues  and  develop 
policy  recommendations  for  review  by 
the  Ebcecutive  Committee.  This  includes 
further  refinement  of  matters  that  are 
referred  from  the  Executive  Committee, 
and  submission  of  reports  containing 
recommendations  or  proposals  on  which 
action  is  to  be  taken  by  the  Board. 

(ii)  In  carrying  out  these 
responsibilities,  each  subject  matter 
committee  is  delegated  the  authority  to 
arrange  briefings,  and  research  by 
designated  staff,  experts,  or  Federal 
member  agency  staff  through  requests  to 
the  Chair  or  the  Executive  Director, 
whichever  is  appropriate. 

(3)  To  formulate  and  present 
projections  of  matters  to  be  undertaken 
by  the  committee  to  the  Planning  and 
Budget  Committee. 

(4)  To  project  and  formulate  the  need 
for  staff  assistance  in  performing  the 
committee's  functions. 

(5)  To  report  at  the  direction  of  the 
Chair  of  the  Board  or  the  committee,  the 
status  of  matters  that  are  within  the 
committee's  particular  jurisdiction. 

(6)  To  advise  the  Board  to  forward 
materials  originating  within  the  subject 
matter  committee  to  another  committee 
with  jurisdiction  over  the  matter 
involved. 

(d)  Special  Committees.  A  Specicd 
Conunitiee  has  the  duties  and 
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responsibilities  specified  by  Us  creator, 
who  shall  report  the  names  of  3s 
members  and  chair  to  the  Chair  of  the 
Board  | 

iitsaj  omyiuLuiswisinormsi. 

The  Chief  Procurement  Officer  is 
designated  by  the  Head  of  the  Procuring 
ActiTity  in  accordance  with  the  Board's 
contracting  and  procurement  policy 
published  in  the  Federal  Register.  He  or 
she  has  the  following  duties  and 
responsibilities: 

(a)  To  ensure  that  staff  is  provided 
with  equipment  and  other  basic  si^iplies 
and  services  that  are  necessary  to 
perform  their  duties. 

tb)  To  report  to  the  Head  (rf  the 
Procuring  Activity  in  all  other  matters 
pertaining  to  the  agency's  needs  for 
supplies  and  services. 

9 1  iS3.w    E^iM  saiployiiisnf  oppoctuiiity. 

(a)  The  Director  of  Equal  Employment 
Opportunity  (EEO  Director]  is 
designated  by  the  Chair.  The  EEO 
Director  has  the  responsibility  on  a 
collateral  duty  basis,  to  carry  out  the 
functions  of  the  EEO  Director.  Federal 
Women's  Program  Coordinator, 
Hispanic  Employment  Program, 
Manager,  and  Handicap  I^vgram 
Comdinator,  in  accordance  with 
regulations  of  the  Equal  Employment 
Opportunity  Commission. 

(b)  For  the  purposes  of  29  CFR 
1613.221.  the  Chair  of  the  Board  shall 
make  the  final  decision  of  the  Board  on 
a  complaint  based  on  information  in  the 
con^>Iaint  file.  The  Chair  may  designate 
another  Board  member  to  discbarge  this 
responsibility.  A  person  designated  to 
make  the  decision  for  the  head  of  the 
agency  shall  be  one  who  is  fak, 
impartial  and  objective. 

f  iisi.9   Fiaaooni  Of  Inlofiiwtion  Offlcar. 

(a)  The  Board  has  the  responsibility  to 
disseminata  information  on  matters  of 
interest  to  the  public  and  to  disclose  on 
request  all  information  contained  in 
records  in  its  custody  insofar  as  it  is 
compatible  with  the  discharge  of  its 
responsibilities  and  consistent  with  the 
Freedom  of  Information  Act.  as 
amended.  5  U.SC.  552  and  the  Board 
regulations  "Public  Availability  of 
Information"  (36  CFR  Part  1120). 

(b)  The  Board  designates  the 
Executive  Director  as  the  Freedom  oi 
Information  (FOI]  Officer.  The  FOI 
Officer  has  tte  responsibility  for 
implementing  the  policies  and 
procedures  to  ensure  compliaxu%  with 
the  requirements  of  the  Freedom  of 
Information  Act  and  the  Board 
regulatioas.  The  Executive  Dir^or  may 
delegate  that  responsibility. 


iit5a.io 

All  detegations  aalbarked  by  tiiese 
Attthoitties  and  Dekgatkna  shaO  be 
made  in  writing.  Recaeds  gf  aM  mA 
delsgatkms  wiB  be  mainlilwiii  by  Ihe 
Executive  Director  in  a  scpar^e  file. 

PART  1 155— STATEMENT  OF 
ORGAWZAMON  AND  PROCEDURES 

1155.1  Organiiation  and  menbenhip. 

1155.2  Board  meetings. 
liaSJ    Cbnnnittees. 

1156.4  General  Counsel. 

1155.5  FlMa)  MCOBBtability. 
nS5.a    Ddegatton*. 

1155.7  Amendments  to  tiM  Ststaraenf  of 
Ofgmizatkm  end  Praceduna. 

1155.8  AmeacbMnta  to  die  Autkorities  and 
Delegations. 

r  20  U3.C  782,  u  amended. 


S 1 155.1    OT'oankatlon  sral  aieniberehip. 

(a)  Name  and  organitation.  The  name 
of  tUs  organization  is  the  Architectural 
and  Transportation  Barriers  Compliance 
Board  {hereinafter  referred  to  as  die 
"Board")  as  provided  in  section  502  of 
the  Rehabilitation  Act  of  1973. 

(b)  Authorization  for  the  Board.  The 
statutory  autluxization  for  the  Bowd  Is 
section  502  of  the  RehabiliUtion  Act  of 
1973,  as  amended. 

(c)  Officers  of  the  Board.  The 
presiding  officers  of  the  Board  shall  be  a 
Chair  and  in  his  or  her  absence  er 
disquali^cation  a  Vice-Qiair.  The  Chair 
and  Vice-Chair  shall  be  elected  by  a 
majority  of  the  fixed  membership  of  &e 
Board  and  shall  serve  for  terms  of  one 
year.  When  the  Chair  is  a  member  <A  the 
general  public  the  Vice-Chair  shall  be  a 
Federal  offidal;  and  when  the  Chair  is  a 
Federal  official,  dw  Vice-Chair  sh^  be 
a  member  of  the  general  public.  Upon 
the  expiration  of  the  term  as  Chair  of  a 
member  who  is  a  Federal  official,  the 
subsequent  Chair  shall  be  a  maaber  ol 
the  general  public;  and  vice  versa.  If  no 
new  Chair  of  Vice-Chair  has  been 
elected  at  the  end  of  the  one-year  terra, 
the  incumbents  shall  contteue  to  serve 
in  that  capacity  until  a  successor  Chair 
or  Vice-Cliair  has  been  elected. 

(d)  Membership.  The  Board  shall  be 
composed  of  Presidentially  appointed 
public  members  and  the  bea^  of  each 
of  the  following  departmoits  or  afsncies 
(or  their  designees  whose  positkma  (or 
actiag  poeitkos)  ai9  Executive  Level  IV 
or  higher): 

(1)  Department  of  Edacatiao; 

(2)  Department  (rfHeaUt  and  Humaa 
Services; 

(3)  Department  of  Transportation; 

(4)  Department  (rf  Housing  and  Urban 
Developraott; 

(5)  Department  sA.  Labor; 

(6)  Department  of  Interiet; 


m 

(9)  General  Services  Adrofadstration; 

(1(9  Utailad  SAtee  Postal  Service;  and 

(11)  Veterans  AdiiwntsliaUuu. 

[p)  Board  mcancies.  (l)If  anypubHc 
menibcr  becomes  a  Federal  employee. 
■adi  member  may  coUtinue  es  a  member 
(^Ihe  Board  for  not  longer  than  the 
sixty-day  period  beginning  on  the  day 
he  or  she  becomes  such  an  emplojree. 

(2)  If  any  poMic  member  is  unable  to 
fulfill  his  or  her  obligation  as  a  member, 
the  member  shall  notify  die  Chair  and 
the  President 

(3)  A  public  member  appointed  to  fill 
a  vacancy  shall  serve  for  the  remainder 
of  the  term  to  which  that  member's 
predecessor  was  appointed. 

(4)  A  public  member  whose  term  has 
expired  may  continue  to  serve  untM  a 
successor  has  been  appointed. 

fiiS5.2   BeewlwesHnos. 

Regular  meetings  of  the  Board  shall 
ordfaiarily  be  held  on  the  Wednesday 
fDDowing  the  second  Tuesday  of  every 
other  month  ami  shall  be  planned  for 
four  hours  duration,  except  as  otherwise 
provided  in  paragra|rfis  (a)  (2)  and  (4)  of 
this  section.  Whenever  possible,  all 
business  shall  be  transacted  at  the 
regular  meeting.  The  Board  may  elect  to 
convene  in  executive  sessions. 

(a)  Prior  notification.  (1]  The  Chair 
shall  provide  a  written  notice  of 
sdieduled  Board  meetings,  and  an 
agenda  for  the  meeting,  including 
supporting  materials,  to  each  Board 
member,  tea  (10)  work  days  prior  to  the 
meeting. 

(2)  The  Chair  may  cancel  a  regular 
meeting  of  the  Board  by  giving  written 
notice  of  the  cancelation  in  place  of  the 
written  notice  of  the  scheduled  Board 
meeting  at  least  ten  (10)  work  days  prior 
to  the  meeting. 

(3)  ^dal'  meetings  of  the  Board  shall 
be  called  by  die  Chair  to  deal  wiUi 
important  matters  arising  between 
regular  meetings  which  require  urgent 
action  by  the  Board  prior  to  the  next 
regular  meeting.  Voting  and  discussion 
shall  be  limited  to  the  subject  matter 
which  necessitated  the  c^  of  the 
special  meeting.  All  Board  members 
shall  be  notified  of  the  time,  place,  and 
exact  purpose  of  the  special  meeting  a 
reasonabis  time  in  advance. 

(4)  The  Chair  may  reschedule  a 
regular  meeting  of  die  Board  to  another 
date,  no  more  than  one  month  eariier  or 
later  tlian  the  regnlarfy  scheduled  date. 

(b)  Atteadanem.  (1)  if  a  Board  SMraber 
is  unable  to  attend  a  legsdarly  scheduled 
■weting,  he  or  she  shaM  aottfy  the 
Bxecuthra  Dbactor  at  Ua  or  her  earliest 
cuufeuieBee. 


(2)  A  list  of  Board  members  present 
and  those  Board  members  absent  shall 
become  a  part  of  the  permanent  record 
through  its  inclusion  in  the  minutes. 

(3)  In  order  to  maintain  an  orderly 
meeting,  discussion  shall  be  among 
Board  members  and  the  Executive 
Director.  Board  staff  and  Federal 
member  staff  may  participate  in  the 
discussion  of  a  specific  issue  only  at  the 
request  of  a  Board  member  present  at 
the  meeting  or  the  Executive  Director, 
and  upon  recognition  by  the  Chair. 

(c)  Rules  for  Board  meetings.  (1) 
Meetings  of  die  Board  shall  be  held  in 
accordance  with  Robert's  Rules  of 
Order,  except  as  otherwise  prescribed 
herein. 

(2)  The  Board  shall  not  suspend  the 
rules  in  taking  an  action  concerning 
adoption,  amendment  or  rescission  of 
this  Statement  of  Organization  and 
Procedures  nor  the  Board's  Authorities 
and  Delegations. 

(d)  Quorum.  (1)  A  quorum  shall  be  the 
majority  (12)  of  die  fixed  membership. 
At  least  six  of  the  members  required  for 
a  quorum  shall  be  public  members. 

(2)  Proxies  shall  not  be  counted  for 
purposes  of  establishing  a  quorum. 
^       (3)  The  presiding  officer  shall  not  call 
a  meeting  to  order  unless  a  quorum  is 
present  If  at  anytime  during  the  meeting 
the  Chair  or  a  member  notices  the 
absence  of  a  quorum,  it  shall  be  his  or 
her  duty  to  declare  the  fact  However, 
debate  on  a  question  pending  may 
continue  after  a  quorum  is  not  longer 
present 

(4)  In  the  absence  of  a  quorum  the 
Board  members  present  may  move  to 
recess  in  order  to  contact  absent 
members  and  solicit  their  attendance. 

(e)  Voting  procedure.  (1)  Only  Board 
members  or  Federal  member  designees, 
Executive  Level  IV  or  higher,  may  vote. 

(2)  Except  as  otherwise  prescribed 
herein,  at  a  meeting  at  which  there  is  a 
quorum  a  majority  vote  of  the  members 
present  in  person  or  by  proxy  is 
necessary  for  action  by  the  Bofud. 

(3)  The  presiding  officer  shall  have  the 
same  right  to  vote  as  any  other  member. 

(4)  Proxy  voting,  (i)  Except  as 
provided  in  S  1155.2  (d)(2)  and  (e){4)(iv) 
of  this  section,  proxy  voting  shall  be 
permitted. 

(u)  Any  member  may  give  his  or  her 
directed  or  undirected  proxy  to  any 
other  Board  member  or  any  Federal 
member  designee.  Excutive  Level  IV  or 
higher,  present  at  the  meeting. 

(iii)  Proxies  are  to  be  given  in  writing 
and  submitted  to  the  Chair  prior  to  or  at 
the  meeting. 

(iv)  A  directed  proxy  shall  be  voided 
as  to  a  specific  issue  if  the  question  on 
which  thie  vote  is  eventually  taken 


differs  from  the  question  to  which  the 
proxy  is  directed. 

(5)  A  requirement  of  a  %  vote  shall 
mean  %  of  the  members  present  in 
person  or  by  proxy,  at  a  meeting  at 
which  there  is  a  quorum,  except  as 
provided  in  9S  1155.6(b).  1155.7  and 
1155.8  of  this  part 

(f)  The  order  of  business.  Except  as 
otherwise  prescribed  herein,  a  proposal 
for  Board  action  cannot  be  considered 
by  the  Board  unless  it  is  placed  on  the 
agenda  by  the  Chair  of  the  Board.  wiUi 
the  approval  of  the  Executive 
Committee. 

(g)  The  basic  procedures.  (1)  Any 
member  wishing  to  submit  a  proposal 
for  Board  action  will  submit  it  direcdy  to 
the  Chair  of  the  Board,  by  delivering 
copies  of  the  proposal  to  the  Board 
office,  addressed  to  the  Chair  of  the 
Board.  Upon  receiving  a  proposal  from  a 
Board  member,  die  Chair  may  direct  the 
Executive  Director  to  forward  copies  of 
the  proposal  to  appropriate  subject 
matter  committee(s)  and/or  the 
Executive  Committee. 

(2)  Upon  receipt  of  a  proposal  from  a 
Board  member,  or  a  proposal  originating 
from  within  a  committee,  subject  matter 
committees  will  review  the  proposal, 
including  determining  whether  the 
proposal  is  within  dieir  jurisdiction,  and. 
if  so.  identifying  die  issues  involved,  and 
refining  the  proposal.  Committees  may 
request  a  report  bom  staff  or  the 
member  submitting  the  proposal.  Each 
committee  taking  any  action  on  the 
proposal  will  submit  it  with  an 
accompanying  report  and 
recommendations  to  the  Chair  of  the 
Board 

(3)  The  Chair  may  take  action  on  a 
member's  proposal  without  receiving  a 
report  from  a  subject  matter  committee 
when,  after  reviewing  the  proposal,  he 
or  she  determines  that  the  proposal  does 
not  need  further  development  for  Board 
consideration.  The  Chair's  review  may 
include  requesting  a  report  from  staff  or 
the  member  submitting  the  proposal,  or 
calling  a  meeting  of  the  Executive 
Committee. 

(4)  When  Uie  Chair  of  die  Board 
receives  a  recommendation  from  the 
subject  matter  committee,  the  Chair  will 
review  the  recommendation  and  take 
appropriate  action  thereon.  This  may 
result  in  placing  the  recommendation  on 
the  next  Board  agenda  or  sending  it 
back  to  the  subject  matter  committee  or 
to  another  commitiee,  for  appropriate 
action. 

(h)  Agenda.  Chair,  with  the  approval 
of  the  Executive  Committee,  places 
items  of  business  on  the  Board  agenda. 
A  written  notice  of  ten  (10)  work  days  to 
the  full  Board  is  required  for  an  item  to 
become  part  of  the  Board's  agenda.  The 


ten  (10)  days  notice  requirement  may  be 
waived  upon  a  two-thirds  vote  by  the 
Board  to  suspend  the  rules  of  order. 

[i)  Discharge  procedure.  Seventy-five 
(75)  days  after  a  proposal  is  first 
received  by  the  Chair  of  the  Board  any 
member  has  a  right  to  dischaigc  ilte 
proposal.  For  purposes  of  this 
paragraph,  a  proposal  is  received  by  the 
Chair  the  day  it  is  delivered  to  the  Chair 
at  the  Board  office.  In  order  to  exercise 
a  discharge,  the  discharging  member 
must  provide  written  notice  to  the  Chair 
of  the  Board,  the  Executive  Committee, 
appropriate  subject  matter  committee(s) 
and  tiie  Executive  Director  thirty  (30) 
days  prior  to  the  next  Board  meeting. 
Upon  the  Chair's  receipt  of  a  timely 
discharge  notice,  the  proposal  must  be 
placed  on  the  next  regular  Board 
agenda. 

(j)  Request  for  legal  opinion  from  the 
Department  of  Justice.  The  Board  may, 
by  a  majority  vote,  seek  legal  advice  on 
any  matter  from  Uie  Office  of  Legal 
Counsel,  United  States  Department  of 
Justice.  The  Board  shall  not  be  bound  by 
the  opinion  of  the  Office  of  Legal 
Counsel. 

(k)  Corrections,  additions,  or  approval 
of  Board  minutes.  (1)  The 
Executive  Director  shall  send 
draft  minutes  of  the  previous  meeting  to 
each  Board  member  within  fifty  (50) 
days  following  the  meeting.  Any 
corrections  shall  be  submitted  in  writing 
at  or  before  the  next  Board  meeting. 

(2)  The  Board  will  approve  the  final 
minutes  after  all  corrections  and 
additions  have  been  incorporated. 

S  1155.3    Commlttses. 

The  Board  may,  by  a  two-thirds  vote, 
establish  or  dissolve  standing 
committees,  and  change  the  number, 
size  and  jurisdiction  of  standing 
committees.  Meetings  of  the  committees 
shall  be  held  in  accordance  with 
Robert's  Rules  of  Order,  except  as 
otherwise  prescribed  herein.  The  use  of 
proxies  shall  be  prohibited  at  Executive 
and  subject  matter  committee  meetings 
except  as  otherwise  prescribed  herein. 
A  Committee  may  establish  its  own 
additional  procedures  provided  that 
they  do  not  conflict  with  the  provisions 
of  this  Statement,  and  the  Committee 
informs  the  Chair  of  the  Board  in  writing 
of  any  additional  procedures. 

(a)  Executive  Committee — (1) 
Composition.  The  Executive  Committee 
shall  be  composed  of  six  members,  three 
Federal  and  three  pubUc  members, 
which  shall  include  the  Chair  and  the 
Vice-Chair  of  the  Board  and  the  chairs 
of  each  of  the  two  subject  matter 
committees  and  two  at  laige  members. 
The  two  at  large  members  shall  balance 
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the  number  of  federal  and  puUic 
members  and  shall  be  elected  annually 
by  the  Board  after  the  election  of  the 
Qiair  and  Vice-Ghair  of  the  Board  and 
the  chairs  of  the  two  subiect  matter 
committees.  Its  chair  shall  be  the  Vice- 
Chair  of  the  Board. 

(2)  Quonun.  A  quorum  in  the 
Exiecutive  Committee  shall  b«  one-third 
the  actual  committee  membership.  In  the 
absence  of  a  quorum,  a  meeting  can  be 
held  only  for  the  purpose  of  discussion 
and  no  vote  may  be  taken. 

(3)  Voting.  Only  members  of  the 
committee  may  vote  in  the  comraittea 
meetings.  Any  other  Board  member  may 
attend  and  participate  in  the  meeting, 
but  may  not  vote. 

Cb)  &ibject  matter  committees — (1) 
Compoution.  Each  subject  matter 
committee  shall  be  comprised  of  seven 
members.  The  Chair  of  each  committee 
shall  be  elected  annually  by  the  Board. 
The  Chair  of  the  Board  will  appoint  six 
additional  members  to  eadi  M^ject  i 
matter  committee  for  a  total  of  seveft 
members  in  each.  Bach  chair  of  eadi 
committee,  may  appoint  an  acting  chair 
when  the  chair  is  absent. 

(2)  Terms.  The  members  of  each 
committee  will  serve  a  term  of  one  year 
corresponding  to  that  of  the  chair,  and 
continue  their  duties  until  their 
successors  have  been  appointed. 

(3]  Quorum.  A  quorum  in  a  subiect 
matter  committee  shall  be  four 
members,  present  in  person  or,  in  the 
case  of  Federal  members,  the  liaison 
may  represent  the  Fedeial  member  in 
subject  matter  committees  for  the 
limited  purpose  of  establishing  a 
quorum.  In  the  absence  of  a  qoorum,  a 
meeting  may  be  held  only  for  the 
purpose  of  discussion. 

(4)  Votiag.  Only  committee  members 
may  vote  in  the  committee  meetings. 
Any  other  Board  member,  agency  staff 
and  the  Board  staff  may  attend  and 
participate  in  meetings  but  may  not 
vote. 

(c)  SpeciaJ  annmittees.  The  Chair,  the 
Board,  or  a  standing  committee  may 
appoint  a  special  committee  to  cany  oat 
a  specific  task.  A  special  conunittee 
shall  dissolve  upon  completion  of  its 
task  or  when  diasolved  by  its  creator.  A 
special  committee  shaU  be  governed  by 
the  same  rules  and  procedures 
applicable  to  subject  matter  conmiittecs 
unless  otherwise  prescribed. 

(d)  Muiotes.  Each  Committee  will 
keep  a  written  record  of  the 
proceedings. 


S115M 
(a)  The  General  Counsel  is  nominated 


by  the  Chair  and  confimed  by  the 
Board.  He  or  she  is  responsible  to  the 
Board  uader  the  supervision  of  the 
Execnfive  Director. 

(b)  Tbe  General  COonsel  shall  attend 
Board  meetings  and  provide  legal 
counsri  when  requested  or  when  he  or 
she  deems  it  advisable  and  upon 
recognition  by  the  Chair. 


itiSSS  WacelacceuntaMlly. 

Board  funds  shaU  not  substitute  for 
resources  an  agency  should  wpead  for 
activities  under  its  own  research  and 
development  or  other  programmatic  or 
adminsitrative  authority,  llowover.  tbm 
Board  may  augment  current  studies  by 
additional  fumfing  to  insive  a  focus  for 
particular  information  on  barriers 
confronting  handicapped  individuals. 

fllSM    PshtfaMuiWu 

(a)  The  Bowd  may — 

(1)  By  ma}ority  vote  delegate  to  the 
Executive  Committee  authority  to 
fanplement  its  decisions,  and 

(2)  By  two-tfdrda  vole  delegate  to  die 
Bxecatrve  Conunittee  any  otiier  of  its 
authorities,  to  the  extent  permitted  by- 
law. A  separate  delegation  is  necessary 
for  each  action  the  Board  desires  the 
Executive  Committee  to  implement 

(b)  The  Board  may,  to  the  extent 
pomitted  by  law,  delegate  other  duties 
to  its  ofBcers,  committees,  or  staff  by  a 
vote  of  two-thirds  of  the  membership  oS 
the  Board  at  the  time  the  vote  is  taken. 

(c)  Unless  so  permitted  in  the  original 
delegation,  an  officer,  committee,  or 
staff  person  shaU  not  redelegate 
authority. 


$1161^7 


to  MM 


In  order  te  adopt  and  amend  the 
Statement  of  Organization  and 
Procedures,  a  vote  of  two-thirds  of  die 
memberriiip  of  the  Board  at  the  time  the 
vote  is  taken  shall  be  required. 


S1155.S 


totlie 


in  ordw  to  adopt  and  amend  the 
Authwities  and  Delegations,  a  vote  of 
two-tfafrds  membership  of  nie  Board  at 
the  time  the  vote  is  taken  shaU  be 
required. 
laOBMs  Ei  Ranfey, 

Vica  Chair.  AtshHtctunl  and  Tranapmrlation 
Bairim  Campliamc*  BotatL 
[FR  Dec  8»-UUl  FOsA  »-47-«;  MS  am) 


MANAfiEMENT  AQENCY 
44CFRParte7 


icIaL 

:  Federal  ftmrance 
Administration,  Federal  Snetgency 
Management  Agaaqr. 

:  Final  rule. 


K  Pinal  baae  (lOOirear)  flood 
elevafloos  are  detannined  for  ^ 
communitiee  bated  briow. 

The  baae  (100>year)  flood  elevations 
are  the  basis  far  die  floodplain 
management  mcasares  that  the 
communis  is  required  to  either  adopt  or 
show  evidence  (rf  bdng  already  in  dffect 
in  order  to  ^lalify  or  remain  qnalified 
for  partidpatioB  hi  tba  National  Flood 
bisunaoe  Program  INFIPV 
VPECiivi  DATKl^  date  of  isaoanee  of 
the  Flood  Insurance  Rate  kliy  (FIRM) 
showing  base  (MIKyear)  flood 
elevations,  for  die  Bommnntty.  This  date 
may  be  obtained  by  contacting  the  ofBce 
where  the  mapa  are  available  for 
inspection  indicated  oo  the  table  below. 
;  See  taUe  bekiw. 

VCOWTACR 

JofaoL  Malticks,  CUef.  Risk  Studies 
DMsion,  FederallaawaBce 
Admiaistratioa,  Federal  Emergency 
Management  Agency,  Wash&^gton,  DC 
2IM72.  (20e)  9»-V97. 

Federal  Eteergancy  Management 
Agency  gives  notice  of  the  final 
detenninations  of  flood  devotions  for 
each  oonmanily  Baled.  Phiposed  base 
flood  elevations  or  prcqioaed  modified 
base  flood  elevadena  have  been 
paMiahed  hi  the  FaJaial  Regbter  for 

1-  I  II,-- ii,,  B-«a,l 

eaca  comaHmiy  nsieo. 

This  &ial  role  ia  issued  in  accordance 
wift  section  110  of  die  Fkwd  Disaster 
lYotectkm  Act  of  isas  (TBie  Xm  of  dw 
Uoastng  and  Urban  DevMopment  Act  of 
1968  (Pub.  L.  9(M48)).  4S  U.8.C  4001- 
4128,  and  44  CPR  Put  87.  An 
opportunity  for  the  oemnianity  or 
kidividoals  to  appeal  propoaed 
determiaatioa  to  or  thfoog^  die 
community  for  a  period  of  ninety  (90) 
days  haa  been  provided. 

The  Agency  has  developed  criteria  for 
floodplatai  managanent  in  flood^none 
areas  in  acoordanca  with  44  CFR  Part 

ea 

Potsuant  to  the  proviaioas  of  5  U.S.C. 
e06(b).  die  AdmiBistrator,  to  whom 
aoftorlty  haa  been  delegated  by  die 
Diiactor;  Federal  EaaaigBney 
Management  Agency,  hereby  aertifies 
for  leesoDs  set  oat  to  die  pvopoaed  rale 
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that  the  final  flood  elevation 
determinations,  if  promulgated,  will  not 
have  a  significant  economic  inqiact  on  a 
substential  number  of  small  entities. 
Also,  this  rule  is  not  a  major  rule  under 
terms  of  Executive  Order  12291.  so  no 
regulatory  analyses  have  been  prepared. 
It  does  not  involve  any  collectian  of 
information  for  purposes  of  the 
Paperwork  Reduction  Act. 

List  of  Subjects  m  44  CFR  Part  87 

Flood  insurance.  Flood  plains. 

The  authority  citation  for  Part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.a  4001  et  Beg., 
Reocganizatioo  Plan  No.  iai  1S78,  RO.  12127. 

Interested  lessees  and  owners  of  real 
property  are  encouraged  to  review  the 
proof  Flood  Insurance  Study  and  Flood 
Insurance  Rate  Map  available  at  the 
address  cited  below  for  each 
community. 

The  base  (100-year)  flood  elevations 
are  finalized  in  the  conununities  listed 
below.  Elevations  at  selected  locations 
in  each  community  are  shown.  No 
appeal  was  made  during  the  ninety-day 
period  and  the  proposed  base  flood 
elevations  have  not  been  changed. 


Souna  oi  Roodkig  and  tocMon 


«0ap(h 
in  fosi 


graund. 

Hon  in 

fMI 
(N6VD) 


Cheemr  Oounlir  (unkweipontad  aaM) 
(FDU  Dodwi  No.  aaa) 

Bogue  CMOo  ftmr 
AtaMi  700  toM  dowm—n  ol  SlaM  Highway 

10 _ ._...._. 

About  0.8  irta  upMnvn  of  Caunly  MghM*  O .. 

Ju«  dowataam  o(  confluanos  ol  Bradi  CiMli 
About  1.0  mie  upstrann  ot  confluence  at 
Craak 

MWiaM  Om*  TribulmyNo.  I: 

About  ZOOOIaal  upaMant  ol  moult 

Abou  3^150  iaalivatrMn  of  mouti 

BrodcOet: 
At  mouVl.. 


About  IjS  mlaa  upatraam  of  mouBi 

notvffOsalb 
About  1.200  iaal  rfcwmafcaMa  of  eontluanoa  of 

Pickett  Cnak  Triwiwy  No.  3 

Jutt  upatraam  of  oanHaanca  of  Pldiaa  Cnak 
Tributary  Na  3 


Ptcketl  Omk  Tributmy  No.  3: 
At  mouth 


About  000  laal  upakaam  of  mouth. 


at  Ka  County 


VMM  Cotnlir  (( 


» 


|)(FEMA 


WtMhA: 
Appronmalaty  2.500  taat  waat  of  the  iManacs- 
tionof  Kan  Da  Fortuna  Drtw  and  Annaa  Oa 
Fortuna  Aeanua ...... ..„.„....„ «....„.._.„..«. 


na- rnrtima  nrtMO 


of  K«n 


>=artuna 


laat  north  at  Annatl  0» 
■«  ICan  Oa  Fbikaia  IMm-. 


■138 

•157 


•96 
•106 


*»4 
•106 


•97 
•108 


•117 
•118 


•118 
•121 


#2 

#a 

#6 


Sowoa  of  lloodk«o  and  Ibcalon 


Approximalrir  1.20O  Iaal  aaat  o(  the  comer  d 
Sactiont  t.  2.  It,  and  12  in  Townah^  9S. 
Range  21W ._. _ 

ApproidmalBly  t.200  laat  eaal  of  Kan  Oa  Feir- 
tuna  Drtwa 

Approximalrty  2.500  Iaal  waat  ol  Kan  Da  For- 
tuna DrtM 

Appnxdmalaly  2S0  laet  aouth  of  Iha  comer  of 
Sediona  1.  2,  11.  and  12  in  TownaNp  »S. 

Range  21W 

WtthO 

At  Iha  oomar  of  Sadler*  11, 12,  IS.  and  M  in 
Tommahip  98.  Ranga  21W 

At  oonlkianaa  witli  rpnana  mart      _ 

aapa  airaiaaia  tor  ravtaw  at  the  Yuma  County 

Cour«nu8«  168  SouVi  Second  Staat,  Yuma. 

Arizona. 


#Daplh 
in  Iaal 


•round. 

^Elava- 


(NGVO) 


#1 
#2 

#3 

#4 


#2 

#3 


Ctabuma  Coiaity,  (anhMOiyanlad  araaa) 


(Snsars  ^«ny  Uhr  Enaw  langfi  of  ahoialna . 


at  the  County 
Courttiouae,  Heber  Sprtnga.  Arfcanaaa. 


Horaaahea  Swid  (dly),  hard.  Shvp,  Md 
FuNon  Counltao  (FEMW  Ooekat  No.  8823) 

Q^fnood  Bnncft: 

At  coofloenee  with  Bens  Creek. _ _. 

ApproKtmaiely  1.3  mlea  upatraam  Irom  conllu- 
enoe  wilh  Bona  Craek _ _ 


Apprcndmataty  80  Iaal  i«a»aam  of  Eaal  Trt 
Ukas  CMm _.. 

Appandmataly  2.6  mlaa  atxxra  oonlkianoa  with 

Bene  Craak 

BtnsCnek 

100  toet  doa»ia>aaia  ttKHtmn  Laka  Dm 

At  approidmataly  3.4  miaa  above  Orown  Lrin 
Dam _ „_ 


At  North  una  Rook  Road.. 


Al  confloenoe  of  Monark  Branch.. 


at  1301  South 
Edgewaler  Road.  Horaeshoe  Bend.  Arkaraaa. 


Howard  Couair 


XRMA 


Saline  River  At  dewnatiaaiii  County  boun^iy 

Ukie  Creek 

At  confluence  wtth  Salne  Rtvar 

Approximately  3.15  miles  above  oonSuanca  with 

Dillard  Greek....- „ _ 

At  downstream  unpuiala  fenit  ol  CKy  o<  Naah- 


•492 


Approximataly  1.7  miies  upatraam  ol  corporate 

Imka  of  cay  ol  Naahvila __ _. 

rown  CSnaafr; 
Approxknalaly  .4  mla  downa»eaffl  <il  conlu- 

enoe  ol  Town  Oeek  Trfeutary 

At  upetream  County  boundary 

TotmOeetf  THbutvy: 
Confluence  wMi  Town  Creek 


Upstream  sUs  ol  ivstraam  creasing  of  Oay- 

sonia.  Nastmie  and  Aahdown  RMroad 

CMartfOaaHr. 
At  Slate  Route  27 


Approximataly  .8  mla  upatraam  ol  Stale  Route 


27.. 


rarvpanarseaMMa  Cttek 

Al  eonfluenoe  w«i  Mkw  Oeek 

Approximalely  70  Iaal  upatraam  ol  Stale  Route 

Uine  Oea*  Trtutaiy:        

Confluence  with  Mine  Creek 

Approximately  .3  mla  upetream  ol  Stale  Route 

27...... 

akwfiayour 
Appraomatalr  -6  »>■•  dowliaain  of  oonflu- 

anoe  of  Ska  Bayou  Tributary  #  1 

ApprCT>kwala»  J  mla  upataam  ol  Stale  Route 
26 


OenttF  Poim  C)9tlc 
Al  oonluanoe  wWi  Bkia  Bayou^ 
Al  ifMtraam  Couny  boundary... 


•642 
•642 

•652 

•714 
•641 

•642 

•671 
•719 


•287 
•287 
•296 
•409 
•451 

•290 
•306 

•203 

•305 
•310 
•316 
•329 
•334 
•331 
•361 

•560 

•601 

•601 
•639 


Source  of  loodkig  end  tocatton 


HotyOeek: 

At  confluenca  of  Holy  Ciaak  Tributary  » 1 

Appfoodmalaly  1  mle  upatreem  of  oonluanoe  ol 

Holly  Greek  Tribul*y  #3 

Holy  Cmek  Tnbuury  §  /. 

At  ooRfluen-e  wlh  Holy  Creek 

At  upatraam  County  boundary 

Hotn  Cnek  TiibutKy  $i  At  conluanoa  wWi 

Holy  Craak. „., 

CosaaiorAtar 

At  Glham  D«n 

At  Duckett  Road 


IT  Depth 
in  (eel 
atnve 
ground- 
'Eteva- 


(NGVO) 


County  Cortwuaa.  Naahwia,  Arkwiaaa. 

Logan  CouWy^tuiilneciipuialaJ  araaa)  (FCHA 
Docket  No.  6923) 

SraesKOaait 

At  confluence  with  Petri  Jeen  River 

Approximately  163  leel  upatrewn  ol  Iw  CMk» 
go.  Rock  Island,  and  Pacilic  Ralroad 

floonewHs  Creek: 

At  oonfluence  with  Petri  Jean  River 

Approximateiy  200  toot  lostreem  ol  ttia  County 
boundary — , 

aoonawia  Oeeli  Tribulmy  1 1: 

At  oonfluence  wlh  BoonavHa  Craak 

At  upalreara  County  boundary 


At  downstream  County  bourxlary 

At  confluence  ol  Greasy  Creek 

^/kansas  ^%««r 
Approximataly  1.200  leel  downsUaMti  ol 

downstream  County  boundary 

At  upstream  County  twundary 

Greasy    Oree*     Tributary:    At    eonfluenoe 

Greasy  Craek 

OMamana  Oaak.- 
AppnMmataly  925  leel  dawnatraam  ol 

streem  County  buur'ntaty 

Approximataly   2.8   mllaa   upalaam   el 

Route  22 _ _.. 

Shoal  Cleat- 

At  oonluenee  wlh  Ma  imainiat  Rivar.- 

Appnndmalaly  l  mie  i^Mtraam  ol  Stale  Route 

22 _ 

UMe  Sho^  Qeek 

At  oomuance  wMi  Shoal  Ciaek 

Approximately  .4  rnle  upetream  of  Slate  Route 
22 


CkneOeek: 
Approximataly   .3  m 

Route  197 

Approximalaly    105 
Route  100 


ol   Stale 


•386 
'441 


•306 
•401 


•407 
'S6S 


Mapa  avalatate  tor  Inapacttoa  at  Iw  Lisgan 
County  Courliouaa.  Betina»lla.  Atkaraai. 


While  He*  (ctty),  JeMeraon  County  ^EM* 


») 


Caney  Bayou: 
At 


Al  eonfluenoe  ol  Canay  Bayou  Fork 

Can^y  Tributary  Ata  t: 

At  downstieeni  oorporala  limita 

Approximalaly  1.45  milaa  downelream  of 


Setiool  Drain 
80  laet  downatream  ol 


Approadmately  100  leat  ivalraam  of 
Paik  Road  —  i,,— 


CMarOaait 
At  oortkionca  MMh  School  Orakt- 


Approximately  900  leal  downaleaw  of 
Route  365 _. 

Approxknetely  130  leel  upatraam  ol 
Route  365. 


Canay  Tt»ut^  Na  Z 
At  dowiiBlieem  oorporate  limNs 
760  tot 


•466 


•440 
•443 


•441 
•445 


•424 
•456 


•341 
•373 

•456 

•341 
•354 

•348 
•371 
•349 
•352 

•355 
•356 


ApprokfenaMy  US  laat 


Canay  Bayou  fait 
At  oonluar«ce  wMh  Canay  Bayou.. 


•223 
•238 

•229 

•249 

•227 
•246 

•231 
•250 
•267 
•237 
•247 
•256 
•238 
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#0ipti 

kllOM 

riMM 

Soufos  of  todSng  tM  toctfon 

«Sii:£ 

•onto 

lOM 

(N8VDI 

<W»a*w1il>    1.000   iMt   un>nw   01   UL& 

"•n^"" 

T2W 

^r^li 

*sot 

OMMrfMk^MOMfc 

M  cwHiiwnci  «■•  CMNy  Biyou  Fork 

•847 

•aas 

■^Mf 

•275 

PitOmlc 

•aso 

Mm 

•200 

<^ni 

•300 

M  cenMMnM  <«i  OMMid  HiVM  CMk- 

•265 

.45  nrito  i»iMiw  of  cemuonoo  «r«i  OMwd 

lll|^lllf>Mil 

•275 

iM  tw  Union  PmMt  fWkiMrt 

*2n 

i*rfinyi 

•253 

(3kiaM»OMk: 

At  temnmmin  oeiporon  Irnili .-. 

•261 

*miii*i1il|  sao  MM  upoMom  a(  !»■>— II 

•275 

M 

•263 

WM*  HA  MiaraM. 

CAUrONNU 

•••iffc 


Caonty 


D9ttrt  Hoi  SfirtnQ^  Chtftntt 
AiipraiinMiily  2375  toct  downuPMni  of  CtiolB 
OrfM. 


n*it 

M  tw  eonlkano*  aWi  Bind  Cwyon  OimmI 

OriM    

M  oonlMnn  aMi  Oooorl  Hoi  Springs  Ctaiwiil... 
AnrairMMy  1/M6  iM  voMmii  of  Com 

flnntelMa 

metan  or  IMo  Merango  Road  Md  S«i 

JtnMniaM 

ncaon  01  UM  MoRingo  RoKl  vid  MMon 
LiliOT  DoK»»»d „ ... 

Al  iw  InlMMdion  ol  OxM  (Mm  aid  tan- 
■oodCM** 

HonoinManBoutoMPdaidCMtaOriM. 

A|l|lllll*llMilj   1.000  tnl  «IHI  of  OM  miMwo- 
ton  ol  Choli  atf  wd  Twotxinch  Prims 

Tisi _. 

•At  «is  WswscSon  of  El^itti  Sftssl  snd  UUs 

AppRHfensMy  1.200  IM  soutMsst  ol  ■«  InHr. 
sseHonol  UHs  Itoongo  Rovl  and  MMon 

IriMsHniii  ml             ...      .              

Mmmimmuh  1J00  Issi  «ssl  ol  tts  inlsrase- 
ion  ol  UMs  Morengo  Road  and  Masion 
Lafs  OoXs»wd..    

um  Mamgo  W^Ht  AppRadnMsly  4J00  tasi 
norti  of  Ms  Msrascftm  of  UMs  Morongo  Road 

*~«'«i|ini  IriiwOnuliiBil 

MWon  OsstMlhs  Msfsscion  ol  1S«i  Awsnus 
Ml  UHto  Morango  Rowl ..~..~. 

A-  Al  its 


ol  8sn 


A 
SCO  isal  aaal  ol  tis  Msrascion 

ol  PIsraon  Douls»s>d  and  Sumac  (Mw 

Hipiuiailali  1.000  Issi  nonh  ol  t»  IMsrase- 
Ion  ol  PIsraan  DoMlsxsfd  and  Mrads  HB 


r  C  ApprarimsMly  200  Issi  souti 
ol  its  Warasulun  ol  Skylns  Ortvs  and  Fam- 


•1.112 

•i.ia» 

•1^97 
•1^7 
'MTt 
•1^21 

•1 

«1 
M 
•2 

«3 

*3 

•3 

«4 

•4 
«1 
•  1 

«1 

•2 

•1 


Souros  ol  NoodbiQ  and  locsion 


long  Or^wr  Awioslmalalii  t<00  Issi  aoKhaaai 

ol  Its  feaanaetan  ol  H"'*"*'  AMna  atf 


r  it  fta  0%  PlM- 
fllna  Daasrtwam.  11-711  \Mssl  Mm,  Dsssrt 
noi  opnngBk  waBionii& 


SanTMotaoOMft 
Juat  t^taani  ol  Thmiao  Cannon  Road  Mdli*- 
1.S00  laal  i^asaaw  ol  San  Tknolse  OMi|f«n 


County  I 
(F€MA  DoctNl  Nai  Om) 

Btfgtniont  8  North  Forte  700  iMt  WMt  flkMQ 
EucslypluB  Awnuc  from  MvMCion  wVi  D^f 


X"'^ 

8lf  MOfOrtQO  Wtttt 

At  talarascSan  of  MMon  Lakss  BoulSMfd  and 

Indtan  Avanjo 

wssi  ol  dw  Harascion  ol  Orionounl  Bodsvani 

WrtlSMlAvfM 

MMwiOaafc 

At  Marasdon  ol  Kay  Road  Md  14*1  A»anus._ 

Akmmb                      

PmlmmmCivon 

AijpfuHiiialafy  3  iiritaa  north  along  WaaNnglon 

Sirssi  iom  imaraaciuii  i*Mh  taaialala  Higlv 

ii#y  in,                  

At  nonnaasl  oomar  ol  Saoion  24,  Rsngs  6 

ftM   TowtMp  4  S«^«l 

■vvaf  MaownOsr  nsfsa  Cht/wttt  At  nonhsasi 

eomsr  ol  Sadon  30  Rangs  7  East.  To«*NNp  4 

amah 

Al  nonhaaal  comar  ol  Sscdon  32,  Rsngs  7 
East,  ToMnaNp  4  Souli 


Ai^HudmslBly  1.000  Isal  north  ol  nonhsaat 
oomar  ol  Sscton  32.  Rsngs  7  East.  Toarn- 

aNp  4  Sotiih 

Chtnntt  At  nortfwaal  oomar  ol 
norlhaissl  qssrtar  ol  Sacion  33.  Rsngs  7  East. 
ToamaNp  4  Souti 


Mrtfeitar  Owron:  AppraiwaiaH  100  taai  aoi* 
ol  aoudisaal  comar  ol  dia  aoudwrasl  »wnaf  ol 
SsGitan  34,  Rangs  5  wisai.  TomshMP  6  Sau6i»w. 

(^■apB  nwr  M  norwiaasi  oomar  or  norsiwssi 
gusriar  ol  norVMaai  quartar  ol  fladon  14. 
Rsngs  5  Wssl.  TaamsNp  6  Souft. 


UM  ahnOMRr  AppfQHNMliqf  200  iBOl  flOrthOMt 


Ml  7ivi4to)c  M  Inlsrssclton  of 
tons  and  Uum  CMmm 


AppraHimslily  1,060  fMt 
rado  Rhfar  Aquaduct- 


olCato- 


1.200  Issi 


olColo- 


Long  Cammt 
At  miaraacllon  ol  I8«h  Avsnus  and  BuMkig 


At  MaiasGilan  ol  Psr  VImv  Road  aiKf  Roaamortf 
AMTWa 

WmmWrnSmOn  Ol 


LonQ  Canyon  Road.. 


6.000 
Cokvado  RNar  AQuaduct 


#Oai«« 
In  Issi 


•en  in 

taal 


•4 


*1,2I6 

•1420 

•1,S66 

•1,361 

1.416 

•1 

«1 
•2 


•1,546 

•  1 
«• 

•■ 

•  1 
«> 

•3 

•4 

«t 

•  1 
•2 

•1 
•1 
*1 

•1J»7 

•  1 

•1,467 
•1«1 

•1 
•2 
•4 
•6 


Scufos  ol  Moodng  and  looalon 

war 

abo»a 

■onM 

laal 

|MQVO» 

SMMi  A  <MioM^  ct  Ommt  Hoi  J^vaX-  fp- 

«1 

Sm  jlaoMto  M^/9K  At  Marssodon  of  Bm  Awsnus 
MdTnaiMs%wt 

•1.420 

IritoMMMaaAr 
M  IMaraaBdon  of  Peawna  D^niimiy  wd 
>^r<MH  iiif«4^                   

#1 

Hnwood  f>rttti  Araraip 

•1,4W 

•1446 

f1 

immmnomut 

)ll|>iiii(  10  and  Oals  Pakn  CMvt... 

#2 

At  InlMiaolon  of  Wnsr  Road  and  Dits  Rilni 

f4 

Al  Marsaclen  el  vamar  Road  and  Rto  Dal  tol- 

#1 

ff  f^  ik,innir  mi  MmrttrtM '^ 

#1 

ion  el  3061  Aasnus  and  MomsiMa  W^ 

Al  liMisdun  el  Osssrt  Moon  IMm  and 

*  Rsmonnoad 

#1 

ft 

:  Dal  Sol  »al  is  2J  n«aa  nortk  ol  Raann 

iS 

Ramon  Road  snd  Osssrt  Moon  Ort«a 

•on  ol  KuUe  Mid  R«non  Roads 

#1 

#2 

el  miaraMa  Mghawy  10  and  WJMilnglen 

ft 

At  iha  aouttiam  taminis  ol  Thoussnd  Pafesa 

#3 

Paana  Read  wem  Maraacion  m6i  Ramon 
Road 

#4 

AMfMv«a£»Mt 
AppfodmaMif  200  Issi  upsMsm  ol  conSuanos 

«<•!  Tamscids  0»^ 

•067 

Al  Via  (Mbsfto  Frlr>rtTif 

•1/163 

MvttautNwrMrii^ 

«Wi  Tamaeuli  Grtah                 

•1,010 

8vaal  woM  vNacaaoaon  wMn  MMMy  SvaaL~M~ 
On  seu6i  sUselOMonaNrs  Avanus.  500  taal 

iWOMt 
On  AicMaon,  Topaka  and  Sania  Fa  Rataay 
apprailmalaly   1,500  laal  isal  noidiisH  ol 
CaHomla  Avsnus 

•1,144 

•1,566 

•1*40 

•1,464 
•1,522 

•1,429 

Road 

Maps  srs  avaaaMs  fsf  fsvlsw  st  RMsraida 
County  Flood  Control  snd  WMar  OonssnMon 
Olsklet,  1006  Marlial  S»ssl.  Hinariids.  CaMgr- 
nla. 

(RMA  Ooakst  Na.  66U) 

ttwniaan  Osalb 

•14 

Just  apstasw  el  Ell  OioKa  neiln  Resd 
Jusi  deswairsam  ol  lOstar  BouMard 
Appratmalat)  200  Isal  doawslasai  el  Mrihsr 
8aida«wd 

•46 
•76 

•66 

Souros  ol  ioodhg  arid  location 


ftorin  Cntic 
Just  ivstMMn  ol  Camar  Parlnwy 
JM  downsMam  ol  SloeMon 
J— UMaiwol  ItoOoaiiar  Saast 

M  Fionn-pMdna  Road ,  n 

SMrChaMt 

xm  upaksam  ol  Stals  HlgNay  96 

lotBhCMianennRead 
tol 

lOl 

ApprorimaMy  1,500  kat  upsaasm  ol 

Road— 

OartarOas* 

Appiardmalaly  1,000  Issi  downaaaam  ol  Psasa- 
Is  Law 

Juat  dMmaasam  el  GanM  CaMomis  Tradon 

R^fcp^*^ ,    ,     ,,n ...........l. 

Upatraam  M  -Garbar  Road  300  Isal  sast  ol 

vinayaRi'Road  iwiM—gtioi* -—,-„.,„ 

lUmhuumOmlt 

Just  upit'—  ol  Stockton  Ooula»»d 

Awnwimslaly    1,200    Issi    upsfeaam   ol    Ek 

Qiwnuia  Road . 

SItaMtarry  caasfc 
ApprodraatMy  2S0  Isal  upatraam  ol  As  ooniu- 

snca  MM  IMonhouss  Crssk 

Just  upslrasm  ol  Stsis  lighaayOO 

Juat  upstrsam  ol  SouMsrn  PacHe  Rakoad 

ApprogdmaMy  1,310  tost  mshasm  ol  SouSism 

PadicRMroad 

Norm  Pork  L^atm 
Jsat  i4>straam  ol 
ApproidmaWy  120  taal  downsiasiii  ol  SlocMon 

■oulaKad.-.. _ 

Approamslaly  3.100  Isal  apskaam  el  Slate 

Hi|^«iMy  00 

l^punaOaak- 

Al  Western  PacMe  Ralraad 

Just  upstream  ol  Slala  HHlhway  60 

AMI  downaasam  of  Virvyard  Road  ..»«..».».».«„.. 

Juat  doionaliaani  ol  CiciMoi  Ropd 

Uguna  Om»  Tributary  1: 
Approudiiislsly  1,500  last  i^wlrasm  ol  the  oon- 

•uancs  wMh  Ijguna  Crseii 

Jual  upstream  ol  Bader  Road 

Approkimately  100  teel  upatraam  ol  riolHor 

Road ,,..., ..  ,   ,  I    ..»...,..,... „...„,...t , 

MMMBuwOaat 

At  the  oonOuanos  ««h  Lsguns  Craak _ 

Jaal  upatsani  ol  State  Highway  90 

Jaal  nisisam  el  Cwspiil  Road 

Approrimalaly  1,300  lest  upstasm  ol  Cvnpbsi 

R'le'i     

eiOoMOaatr 

Jual  upaasam  o(  Ek  Grovs-Flonn  Road 

I  of  tmatHman  Road. ........... ......... 

«r 
Al  lia  Manadon  of  Victory  HI^May  and  Em- 

maton  Read  on  Shannan  Mend  (RO  341) 

At  Its  CMy  el  MMon  aouliam  corporala  Imls— 

At  lis  comusnes  ««i  (Ma  Cross  Chsmsl 

Al  tatsrawa  HighiMy  10 

Oaorglana  5aia«fr 

At  tm  oonlusnos  adih  MoMumns  RIvsr 

Aisl  upstrsam  ol  Soulism  PacMc  Ralraad 

Appioadmaialy  900  teat  dewnalssiii  ol  Walnui 

Qrowa-Thorton  Road  Exiandad 

Woft  for*  llataftofwa  flMr 
At  «w  imsasden  ol  Seulwm  PacHicJUboad 

and  Bnjnk  Road  on  Tylsr  Wsnd  (RO  563) 

At  Wshwl  arova  Ttiorlon  Road  Exisndad.. 

MlhsoanlMnoa  el  Deed  Hens  Cut 

MxtaaAinna  AbwT 
AppTOdmaHly  600  tM  ivakssm  d  «M  conOu- 

sncs  aMi  Dead  HersaCuL 

Ju«  i^atraam  ol 
Snoctvasa  **rpi|i^ 
At  ths  oonluenos  ailli  Noi««  Fork  MoMume 

At  Soutttam  PacMc  RalR)ad»»«.».».».w..«„..«„.», 
Odt  Ooaa  OMnat  on  Iw  OM  Mi  Of 

amPaeHcW 
SmmrSkMtft: 

At 

el 
(wano  wwa  noao  BaanBao » 


#0ap6i 
hlM 


flround. 
'Oava- 
ionln 
IM 
(NQVD) 


•20 


•37 

•23 
•45 

•60 
•90 


•46 
•52 
•73 
'26 
•43 

•21 
•26 
•35 

•37 

•24 

•30 

•34 

•14 
•31 
•67 
•83 


•7 

•9 

•14 

•30 

•7 

•10 

•13 


•15 
•24 


•12 
•15 

•15 

•18 

•16 


SooRSS  ol  looting  and  kicalien 


ipalrasm   el   the 


Simmtxmt  SkMgh: 
Appnsdmstaly   5.000   test 
aouHwraeiam  IP  at  tSrand 

Al  StM  Highway  220  Exiandad 

At  Stela  la|Mair  H^  |uei  tfmraeaem  of  lia 


I  lef  mirtatv  al  the  Seoramafv 
to  County  DapertmenI  of  RjUc  Works.  827 
SaxanH  Saaal,  Sactamanto,  CMomia. 


OOLORAOO 


•aavll  (team),  San  MgM  County  (FEMA 


San  Uiguel  mvtr 
ApptanraMy  146  laal  upstmsm  ol  aiitiin 


AppiMmatily  300  fast  ivsMsm  el  araalam 

corporate  india — . 

280  laat  diiiiiiliieiii  el 


at  Via  San  MIgual 
County  Planning  OMca.  305  Waslam  Cotorado 
Avanua,  TaNurida,  Colorado. 


Tslsr  County  (unkKorporstsd  srsae)  (FEMA 


PouMmn  Craak 
Approximslriy  1,220  Ml  dB«ms»ssm  of  Crask- 
aide  Drive  (al  Taiar  County  aid  El  Paso 

Courrty  line) _ 

Juat  upstream  of  WoodMnd  Avsnus ._ 

Tsler  County  snd  Town  o(  Woodlsnd  Pak 


ApproKimalaly  40  Isal  downstream  of  TaMar 
Cotfity  and  Town  ol  Wtxxlervl  Park  oorpc^ 

rate  limita 

£aa/ ^«r«:  fduntBi7  Osal: 

At  downauaan  corporals  hnMa  (Tela  County 
srvl  Town  d  WoodMd  Pak) „ 

At  ups»ssn  corporate  Imilt  (TsNa  County  snd 

I  own  or  wcioiaaiu  Park) ™.„ 

LoyOulcti: 

Al  eonfluenca  with  Trout  Osak  ..„ „ 

At  dowiislraan  corporste  ln«a  (Tatar  County 

and  Town  of  Woodland  Pak) 

r/DufOaaik' 

At  connusnes  wHh  IMs  Craak 

At  confluanca  with  Loy  QiMtt 

Approjumalaly  4,890  laat  ^wtream  of  ths  con- 
fluanos  of  Loy  (lutoh.. 


Just  downslrsam  of  ths  conflusncs  of  Jsnkins 

Crsek _ „ 

ioia*fiWeA:  " ~ 

At  oonfluanos  with  Loy  (Sulch 

ApprorimaWy  1.250  lael  upelraam  of  Cotorado 
ll»wa)  67„ _ 

Al  osalsrins  of  Uto  Trsi...»»»M.»»......«.....»»..». 


Ban  Fa*  Patit  Pony  Craak 
Aat  upslrssm  ol  Downsliaaw  corporaM  hnito 
(Tola  County  snd  Town  of  Woodland  Park).... 
Appronimalaly  625  leal  malrsam  of  Main  Street. 


at  toe  Tela 
County  Plesning  DIractor's  OMoe,  County  Plav 
1*10  Dapartmant  220  Souto  Saaal.  Woodlaid 
Park.  Cotorado  80666. 


r(olly). 

CounNaa  (FEMA  Docket  Na.  M20) 
BliayCrmtc 

1 60  laal  lyaaaam  ol  Intastala  25. 
50  faat  downabaan  of  Huron 

street _ „ „_ 

Appietomauiy  20  IM  i«ekeem  el  'Mam  I26li 
Avarwa ,-,,- 


AmaMiettly  200  test  doaatelssw  el  oonkt- 
anca  wWnaNh  Ranch  Craak. 


tJuai  vpaMam  of  1 12m  Avanua 

10  «aai  downaaMin  of  8har«dan 


ApproMhnaialy  060  faai  i^Mlraam  of 
a«i  Nor*  C%  Park  CMfc 


#0ap6> 
in  laat 
sbova 

ground. 
'Bsva- 
ionin 
IM 
(NQVD) 


•9 

•12 

•16 


•7.530 
•7.535 
•7.545 


•7,896 
•8,125 

•8^22 

•6.330 

•8.313 

•8,344 

•8,185 

•8^67 

•8.065 
•8.165 

•8,236 

•8.429 

•8.281 

•8.365 
•8.497 


•8.336 
•6.435 


•5.162 

•5.167 

•5.100 

•5.206 
•5J47 

•5.253 

•5J64 


Source  of  loodtog  snd  locaHon 


Ap^odmatsly  140  last  downslrasm  ol  US. 

tMai  MpaMan  of  Wadavorth  Boulavard..^ _ 

ApproRimBlalii   310  laat  dwwwjaain  of  tfia 
alonosy  Lans  Dam  ntncipsi  SpAasy .«....»....» 
Tanglawood  Gwalt 
Approrimalsly  350  Issi  upsksam  ol 


25.. 


JM  upslraan  ol  Wast  I266i  Avanas.. 


121SIA1 


4751 


Avarws.. 


elWM121al 


fwffch  OwaAr 
Appnnlniately  300  Iset  upaaeam  ol  eoniuanoa 

will  Big  Dry  Creek „„ „. 

Approidmaialy  40  leal  deanakoem  el  Jeokaon 
Lake  Dan ._ 


ApproidnisMy  150  Isst  downsasaw  of  Quivss 

Wsy „ 

AppwMistoly  160  tost  doanakasm  ol  Huron 


Sbutfi  a«noA  Asnoft  Oeat 
Al  oonlusnos  alh  Jackson  Lake.. 
ApproMimatoly  ISO  Is 
Avsnus... „ 


ol  I12lh 


MMwrOaa*: 

At  confluence  with  Countryside  Creek 

Approtbmateiy  550  feet  ufistresm  of  oonlusnos 

«wlh  Countryside  Creak „ 

Apptoamataiy  7S  ieet  upakaam  el  Weel  IOM1 

Avenue..- _ „ 

Approximaialy  50  laM  dewrwiaani  el  Sknma 


North  Branch  WatnM  Cfaak: 
ApprogimsWy  30  Issi  upstream  ot  conWusncs 

with  WshHK  Orssk _ _.._. 

Approidmstaiy  950  Issi  dqwnakaam  ol  Simma 

Strset 

Countryside  Craak 

At  confluence  with  Wakiut  Creek !„ 

Approximately  1.860  leet  upslreeffl  ol  Wada- 

worth  Boulevsrd 

Approdmstsly  230  leel  downstrsam  ol  Oak 

Street 


Misssrr  naaar\x)t  Channat 

Al  oonluerwe  with  Big  Dry  Creek 

Approamataiy  40  leet  downstream  of  Lowal 

Boulavard „ „ 

Oly  nrir  Chamat 
Appronimataly    80   Mat   (|iakaara    ol    I20lh 
Avanua 


(TOapli 
in  laal 


%svs- 

ionin 

feet 

(NGVD) 


Approiimelely  520  Isel  upstream  el  SherUan 

Doutovad _„„.™.™ „.....„ — .— 

Soukiwaet  of  intersaction  ol  Frontage  Road  and 

Sheridan  Boulevard 

North  Cotton  Oiaatc 
ApproSmataly   320   lael   ivekeem   ol   Vrafei 

Skset 

Approadmslsly   600   Issi   i«Mksem   ol   Skiert 

Skaat _ „_ 


ApproidRieiely  2.330  leet  upakaam  ol  Stoat 
Skaat .^ 


taaUk  Cotton  Craak 
Appronmately  660  lael  downakeam  of  Cotton 

Creek  Drive  (downakeam  croaaing) _ 

Approadmataly  ttlO  laat  downakeam  ol  Cotton 

Creek  Drkre  (upstream  croaaing) _ 

Approximaialy  1.670  leet  i4)alraam  ol  Cotton 

Creek  Drive  (upetreem  croaaing) 

South  Cotton  Craak 

Al  conflusnos  with  Big  Dry  Crask 

ApproKlWetsly  1,770  Issi  upstrsam  ol  oonl» 

ertoa  aMh  Big  Dry  Qask «..»...... 

AiporrOsait 
Approodmslsly  100  taal  itoakasm  of  oonlusnos 

w46i  Big  Dry  Crask 

ApproKtoisisly   60    Isst    upsksam    of    ll2lh 

Avarws _ _... 

ApproRlmslsly  1,100  Isst  downskssm  ol  Ksrv 

dMI  SIrssI 

tmM  oDHnavwn  or  narca  sraai ..».»....»..... 
Waal    of    Sharfdan    Boulavard    along    ll2Vt 

Avanua 

North  OfyPrntiOmlt: 
Approodfffialaly  200  laat  upatraam  of  ttia  oonlh^ 
anoa  mvi  B|p  Ofy  CtMk .» 


•5,266 
•SJS6 

•SJ62 


•5.113 
•5.230 

•5.310 

•5.340 

•5.209 

•5.293 
•5J25 

#1 

•9,361 
•5,354 

•5,346 

•5,350 

•,'5.411 

'5,469 

•5,430 
■5,405 
•5.346 
•5,374 
•5,426 
•5^12 
•5.236 

'5.243 
•5^67 

#1 

•5,246 
•5.291 
•5.329 

•5.248 
•5.336 
'5.400 
'5.250 
'5.299 

•5.262 
'5.286 

•5.295 

•5.329 

#1 
•Sji63 
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ISO 


1J00I 


M  oaf*«noa  vMt  Bg  Oiy  Cra* 

ApivorinvMy  250  iMl  t^tDntm  of  oonRuanoft 
««i  Big  Dry  Owk 


IMI  !»■>«■»  Of  EmI  101M 


tmmui- 


1,170 


el  L0MI 


Saum 
At 


■Ml  Big  Diy  Cratk. 
tOOImtwmol 

and  lOand  Plan 

150  toM  dOMiMMm  o< 


TitulKyaumOryOmk: 
rIOOlMl 


1,300  iMl 

J*yl__ 

lips  ■•  aMHMi  tar  m«M>  «  t«  cay  Engi- 
naai^  OMeai  3031  Wmi  TOti  A««nua.  Waal- 
MkMtar.  Cohifado. 


At  Aapan  Qanlan  Way. 
Ai  Parti  SkMi- 


At  cenluanoa  aMi  Riuniain  Oaak 

210  laal  i»a»aani  ot 
1  (Talar  COuMy  and  Tomi  at  Woodtond 


456  taai  upaaaan  ot  Pftaa  Paak 


Ai  Talw  County  and  Tomi  of  WtoodMid  Parii 


Tial.. 


2.720 


Ettt  Fohi  Puint  PoHjf: 

At  oonflMfm  wMh  Prim  Pony  

I  ol  T«t«  County  mA  Town  of 


t  lor  r««l0«  tf  CMy  Hrii.  220 

r9Wm  OOUOi  MfWlM^  WOOOHnO  rWa  UMinOO* 


I  (toMk  Hartfafd  CawnH  (FIMA 


0.48   mia 


Roma  187. 


rtofwi  aftnen  of  wm  nn  rwttr 


rar 


flrami 
'Bava- 

awki 

laat 

(NSVO) 


•1315 

*&3ao 

•8,2«7 
•1277 
*SJ30 

•4319 
•MIO 
•8,466 


'9,330 

•Mil 
*S,52B 
•9,27» 
•5,316 
•9,386 

•9,466 

•9,461 


•6,222 

•6777 
•6^410 

•6J07 


•6,361 
•6,432 

•6267 
•6A<6 
•6,329 

•6,337 


vxrauBiw  Ol  vvaHi  •  iMoiffiono  <wwt 

IMiiAAwk: 
ConOuanoa  wM)  Baamana  Brook  6  flrjncli  ol 


Upakaam  Ma  ol  Turaaa  Avanua  (aacend  cioaa 
tag). 


Otootc 


At 


Bnnch  of  ttw  Porti  ftw» 


•106 


•116 
•148 


•66 

•66 

•127 


AKDotinwiaty  0.22  inia  upakwii  ol  nay 

•66 

TumbUdamBnck 
At  m«i#tft>vt  <^4>  <**M*>  ^<M<K 

•116 

Ifiiai^ii  Ma  n1  ^Inaliiav  ftnwl 

•133 

Avanut                    

•166 

Aopraaknaiaty  0J4  mla  i^akaam  ol  MowMn 

TMuaayA- 

At  nnnfluanna  wWi  Waihttrmif 

•212 

•126 

AppradmaMy  400  taal  domnakaaiw  ol  Waat 

•186 

ncutaiyft 
At  oonNuonoo  wm\  Tnbulwy  A^ 

4U0I  OOwnOPNm  Ol  vvoooHra  Mvonuo.^ 
TrtbiftmyC: 
At  oonfluonoo  wNh  Tribulify  A.. 


Affra>*MMIy  0.636  rate  upsfroom  of  oonflu- 
•noo  wfVi  Tribulvy  A 

At  oonNuonoo  wNh  Boomono  Bfoofi .-....»..— .^«~. 
ApproadmaWy  200  loot  downoMom  of  Bhio 

HHi  Fkx)d  Woiv  RoivdbiQ  Om ...— —..—... 

TiMiuttfy  to  Ti0nbt9dff/^  Bfook: 
At  oonNuonoo  wMi  Tumbfodown  Ofook  _».«»».._ 
AppRsriniflMy  700  IMC  upoMon  of  Mounlrin 
Avonuo ■ 


TumMMbnfi  Bfook  Chtfwttt 

At  oonfluonoo  wNh  TmlJlooooffi  Biooli mm..**-.. 

ApprartmMy  0.29  ana  i«akaam  ol  Bwr  Road- 
TMbuftti'  to  North  Bfonch  ot  0io  P^tik  Rh^tr 

At  QOMvkwni  oovporalo  inHB  ^ -....«. - 

Appradmaw>  1.6  nka  i^akaaw  ol 


imamoti: 

oonnuonoo  mvi  dormw  v^jno  .-**—.——»»—.- 
AppRMfenoiriy  1.08  tnNoo  upolnoffl  of  Old  Iron 

Ovo  Rod...- - — .-MM.— M...MM..— ..»..-. 

Qnfmt  BfOOK 
Ail 


0J7 


ol  Tany 


FmvBnok 

oorawonoo  wwi  wnn  orooR. 

AppfOHimoli^   0.16    cnNo   upolroofii   of   Pwk 

Avonuo 


I  at  Vw  Town  Engt- 
nooi't  OlloOh  BtoomNoUL  ConnociouL  ~ 


ilowii|^  UkiMoM  County  i^CMA 


At 

At  oonNuonoo  of  Wongum  Lote  Brook. 
At  Roula  63  (lat  i 


At  Rouia  63  (aid  akaam  croaakig) 
AI  Holafvack  Dawi....^.....-..      i 
At  upakaan  ootpoti 
Wtngunt  Ltkt  Bnok: 
At 


At  approdmaialy  150  laai  i<iakaani  feom  Undar 
Mountain  Head... 


C0Mity(rCMA 


fOapdl 

kttaal 


ground. 
*E)ava- 
•onki 
laat 
(NOVO) 


•136 
•160 

•139 

•ISO 


•n 

•117 


•133 
•194 


•101 
•116 
•166 
•112 
•164 
•66 
•100 


OMntttug  fVm: 
At 


DownMrooni  Mdo  of  Drtdjo  SkoitH. 
All 


At  oonNuonoo  vMh  Quinobsuo  HIvof .— 
'  1,000  laat  i»akaani  ol 


Ok^fltaofb 
Conwonoo  wNt  AfOiMO  rwif  wmh. 
Upakaam  Ma  el  Cady  Pond  0am. 
Ail 


•642 
•646 

•642 
.•650 
•661 
•727 
•606 
•839 

•660 

•600 


•216 
•257 
•293 

•231 

•271 

•370 
•424 


Soiaca  of  floodkig  and  locakon 


UUt$  flaw  TJnam  Bnok 
M  ean6uanoa  aM  Quinabaug  Riwar- 
ol  SMa  Roula  62- 


al  •«  Tovn 
Qovfc'o  OfHoo^  Town  HoN,  ^ikvin^  ConnocoouL 


mm. 

(FCMA  Doofcal  Na.  66t*| 

AtrnmeOemK  ,.^__„ 

AlKMt  500  laat  waal  ol  lnta>aac6on  ol  Jaan 

LoMla  A«anua  and  Blala  Road  A1A 

About  300  (aai  aaal  ol  ■«  Maraac8on  ol  3id 

Skaai  and  Ocaan  Auranua 


I  al  Via  C«y  Man- 
agai'a  onoa,  Oty  Hal,  Famandbia  Baach,  Floi^ 


AMmtteOcMK 
About  1,000  laat  aoKhaaat  of  intanaoaen  ol 
lOki  Skaat  and  Slala  Route  A1A 


About  1,000  feat  aaal  el  Iha  mteiaadlen  of 
Oeaan  Avanua  and  P  Skaat 


I  at  iw  cay  Man- 
agai'a  Ofloa,  CKy  Hal,  2110  A1A  Souti,  SL 


County 

AMKbOaa*: 


anaatlKlU 


At  mouki~ 


At  confhjanoa  vMi  LMa  BufWo  Cvaafc  Tfbulaiy. 

Ai  IWOUttl.-— 


At  county  boundaiy.. 
At  mouth  ...M...M....W*-.. 


Jual  downakaam  of  U.&  Route  64 . 
TitmmyA 
Atmouki- 


Aboul  i/)00  leol  upakaam  of  Road  L. 


Jual  upakoem  of  CSX  lalread. 
At  eeunty  boundaiy     

About  1 JOO  laat  doamakaam  of  County  Route 
92 


JmI  downoMoffl  of  CSX  raNrood 
TribulmyB: 
At 


I  of  U.&  Route  64 

I  ivr  mpwBon  ml  wiv  xjonwnunKjf 
OfNoo.  Brinttoy  County  Courtttouoo.  Nihunto, 


County  ^NdnoQf^ociiod  ms^  irauA 

About  5,000  feet  eeet  ol  tie  oonluenea  ol 

Rlwer  end  Dower  Ciaek __ 


Juei  wool  ol  CSX  bridge  onar  OaMah  Oaak 

lap*  akalaHa  lar  kwpieBpw  ai  •»  Plannfeig 
and  Bddbig  Oapedment,  Cemden  County 
Srencfi  Oflloe,  Hl^iwey  40  end  Qfoee  Road, 


(elty),  Heuaien  Coumy  (POM 


f  Depki 
In  feel 


oround. 
*Elaii*- 

Honln 

leet 

(NOVO) 


•296 

•336 

•400 
•360 


•10 
•16 


•9 

•14 


•80 


•00 
•77 


•56 
•66 


•36 
•64 


•24 

•41 


•59 

•00 


•20 
•6 


SvOerOMft 
Juei  tpelream  of 
About  2400  leat 

Ai 


of  nno  QMn.* 


•371 
•383 

•872 
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afleedkmand 


I  ol  Manole  Oihm.*. 


ttt*ma^Qmt(* 
Ofloa,  cay  Hal.  500  Houeion  Lake  BoulaMdl 
CantenMoL  Qeorgla. 


OeiaHylFBM 

AttmicCkmn. 
About  2M0  Mat  north  ol  Iw 

Souii  BaaoMaw  DrtM  Mid 
About  600  teetaeet  of  fie 


I  Director  of  SaiMoee 
<««aivla»  Oriva.  JakyI 


(cHyk 


of  Malar 

DrtM 

at  fia  Ofloa  of 
a»alopmeni,  375 
WwhH  Qeonik. 


CaaMyCPOM 


iwanair  Oraii 
Along  una  CaKah  Oaak  iboU  0.45  aria 
dominakaem  of  CMi  Bkdf  Road. 


«k>ng  MMr  Branch  itaul  ZOOO  teal  aouVi 
loukmaet  of  tie  mtereedon  of  KingMnd-8t 

Maiya  Road  end  Coun^  Route  78 

MBaMa  lor  btapaaSea  at  iha  BuHkig 

knpecttir-e  OMoe.  Oty  Hal.  KIngaInd,  Qeottfa. 


lonki 

leet 

(HQVOI 


•367 


•12 

•21 


Bt  llerye(ellyK 


OounlyimM 


AMMfc  Opaan/St  Mk>a /Mar 
About  3,000  teat  aaal  of  Wareeclon  of  Reedy 
avum  ono  wooo  aoooi  ..—.__„_„..„.„«„„... 


Ai  ttio  wtotoociuii  of  BvMN  Siroot  and 


ol  tfio  Plonnno 
and  BuUng  aiapeclan  Depertwant.  O^  Hrt. 
412  Oiboma  Skael,  St  Merya.  Qaorgia. 


I  (POU  Deckel  Nai  6911) 
^wttrOeaft. 
Aboul  1.3  mlaa  doamekeam  of  Nortoli  Soulv 


of  ttieNortoli  Soukiem  R* 


•  of  Via  NorfoNi  Soukiam  RMway- 

JLOmleupMraamotAdamaSkMl 

^oety  O—k  THbulmy  Md.  t: 
AboiN  2M0  teat  doamakaam  of  North  Mapte 
DrtM 


juat  upekeam  ot  Maadewn  tana- 
nocky  Om*  rmmmy  No.  M- 

At  vnouVl.. 


Jual  upakaam  of  Hante  InduakW  Boutenaid 

l*ook),  Qfk  Tribulmy  Mot  £ 
About  450  teal  dovnakaam  of  Oydette  Beute- 


•kMt  downotroom  of  donv.. 


About  1 JOO  teat  upekaiwi  of  dwi-.. 
ftodiyamkrituimyHoiS: 
Atmouki.;. 


of  CSXrrikoad.. 
Juet  upekaam  of  CSX  ralraad 


lioaiy  Omt  TttiMtiy  Mn  SA. 
Atmoutti 


tocty  Omk  TiibulmyNo.  * 
Atmouli- 


jiofOMnlto.1 

About  1,300  toot  upekaam  of  Dam  Na  1 . 
um  fioekr  cmk  nbuiKr 

Juet  mekaam  of  Esa  Taytar  Road 

iiofi 


About  1,450  feel  upekaam  of  dam. 

9if0t  Cfottc 
AboU  1.0  mla  doawekaam  of  OW  Sawfcieboro 


About  3,000  feet  upekaam  of  Caaae  Drive 

Suim  Omk  THbulKy  No.  1: 
About  2460  leet  dflamekaaiB  of  North  Loop 


Juet  downekaam  of  dem. 
I  of  dam 


•6 

•9 


•13 
•10 


•198 
•207 
•216 


•207 
•246 


•213 
•220 


•197 
•248 


•207 
•259 
•264 

•226 
•236 

•240 

•207 
•234 
•244 

•222 
•246 

•252 


•176 
•189 


•191 
•216 
•226 


Source  ollottBng  and  looaNon 


Jual  upakaam  of  Qaoi^  SkeeL. 
AiMOaallr  nbmtiyNo.  1A 
AI  mouVi 


aiuoi  oownoooom  oi  norwi  svooL. 
Juol  upokooffi  of  North  Bboot.., 


Atnul  600  fool  upurtom  of  North  axoot 

AUttOooiNr  Tifibuitfy  No.  ^ 
AboU  300  feet  upikiam  of  Thompeen  F<ond 


About  1.750  teet  i^Nkoam  of  Thompaon  Pond 


aiaieCay  HA 

Videie.  Georgia. 

Wayne  Couniy  (unkwotparated  araae)  (FEMA 
Bogg^CttUk: 


I  of  State  Route  99 

Juet  dowrvkaam  of  '^— * 


Juet  downakaam  of  County  Road  366 

GOMvnofi  Otooott 
About  3,200  feat  doamakaam  of  Nortok  Soukv 


Jual  upekaam  of  County  Road  312„ 
Oahman  Bmnc/i  Titulary: 
AI  mouih 


Juat  k«ie»eam  of  County  Road  3....... 

UUt  McMNan  Oaait* 
About  O.OS  rrtte  upekeam  of  mouki- 


fOepth 
kiteei 


gnwid. 
tlewa 

Ion  in 

teet 

(N6VD> 


About  2470  teat  upeke«n  of  BattiteiMm  Road.... 
Mepe  aMiabto  lor  kiapieBea  et  kw  County 
Commieaionera  OMoer.  Weyna  County  Court- 
houae,  Jeeup.  Qeorgia. 

Mantte  Ooaan- 

AI  Mataackon  of  Qeoqia  Amnue  «id  6ki 

Skaat 

eger-a  OfSoa,  Cky  tm,  WoodUna.  Qeoigia. 

■MHO 

Deekat  Na  8813) 

Rentecnafta  OMt 
Appwrimatety  100  feat  upekeem  ot  TWekVi 

Apptoaiiiiatety  100  feel  dawnekeam  of  SMh 

Appradmetely  2,000  teet  upekeam  of  Bgh*) 

North  Street  et  kie  norHiem  oonmrate  ImNe  — 

Hapa  era  a»anmi  far  teipnliBH  at  Vw  Cky 

Hal.   180  Soutti  3rd  Eeet.  Mounts  Homo. 
Meho. 

Bode  Bprtnpe  (cHyt,  OartbOH  CoMHy  (FCMA 
Ooehal  Nk.  6613) 

SodtOtak 
AppnnimaMy  3.300  teat  doamakaam  ol  North 
MM  Skaal 

Appnadmatety  1,060  feet  upekaam  of  Fkai  Eaat 
SkMl 

UmSjpringOmk 
ApptoMialafy  700  teal  upakaem  of  oonluence 

«Mh  Big  Spring  Oraak.„.     .    .          __        . 

At  Fourth  South  Skaat. .     

ApproMMeiy  500  teal  upakaam  of  TWd  Souki 

SkaaL ...„ .        _.     „„ 

Appfoalmately  100  teat  upekeam  of  Union  Pa- 
cMcFWknad 

AlMVM    

UobarOMft 

AI  U.a  Route  M 

At  County  Road  (AppmMwMly  2400  laat  up- 
ttra«n  n(  U  S  Route  30) 

ApptoMwtety  1,800  feel  doamekaam  of  PId- 

namnnim                                               

AlPionMrrMya 

•286 

•202 
•243 
•249 
•249 


•166 
•204 


•104 
•106 
•116 


•82 
•91 


•43 

•49 


•11 


•3,122 

•3,130 
•3.171 


•5.736 
•5,782 

•6.766 


•5.737 
•5.752 


•5,705 

'5402 

•5436 

'5436 

•5461 
•6401 


Souroa  of  loodbig  and  looalon 


Hal,  Soda  Springe  Idaho. 


at  tie  Cky 


BdMrl  (altete),  Loten  Ooanly  (PEMA  Daohet 


BkfmtSbugh: 

About  800  leet  dewnekeam  of  InlaiitM  56 „ 

About  1.0  mla  upakaam  of  mteratate  55 


al  Iha  Logan 
County  Ptennkig  Oflica.  Couity  Hlgh«ay  Da- 
paikneM  BuUng.  529  Souki  McLaen.  Linooki. 


CouMyCFEMA 


OmmOwtk: 
About  1.000  leal  downakaam  ot 
QuK  Ralroad 


Oankal 


About  2.500  teat  upakaam  o(  County  Route  t.. 


for  teepacBon  at  the  Poit  Otice, 
Graanviaw.  Wnoie. 


Iroouote  Countv  funineamonaad  v^mI  iPmA 

Aoguofk  Ai«r 
Juat  doamakaam  of  koqucie  wid  Kanii*ee 

County  Boundary. 


About  2  J  nMi  upakaam  of  (Mon  Padle  m- 
roed 

Sugar  OBtk: 

At  oonfkjanoa  «Mh  koquola  Rl»ar .... 

About  3,000  teal  i^akaam  of  CSX  rairoad 

Pigeon  Craek: 
About  300  teal  doamakaam  of  1300  Eaat  Road.. 
Juet  upakaam  ol  Second  Skeal 

ngaon  Oaak  Tributary  No.  l: 

At  oonluence  of  Pigeon  Creek —_».»-..» 

About  500  feet  upekaam  of  Weet  Skaat 

Nape  avalkWa  for  Inepeotlon  tt  the  pfenning 
end  Zoning  Oeparknart.  County  Courthouee, 
550  Souki  lOki  Skaal.  Wateeka.  Wnola. 


f  Depdi 

kileat 


flroim& 
*Bewa- 

lonin 

teal 

(NOVO) 


'590 


•520 
*S33 


SaMOaat 


i)(PO«* 


I  of  Inleretete  56 

At  conluenoe  of  Leiia  Fork „ 

About  3.3  mlea  doaBiebeeiii  ol  County  Route  6.. 

Juet  upakaam  of  County  Route  6 

AOakaoooOMtr 

Jual  upekaam  of  Slate  Route  10 

juei  oownavaam  or  aarKaa  uanaai  HOMtiao 


Atmouki „. - 

Aboul  0.66  mla  upekaam  of  US.  Route  66 


55.. 


Bkh^Skiugh: 

JuM  downaliaam  of  Intarttata  55 

About  t  .0  mila  upttraam  ol  Inl 
5iair  f^riip*  aranert 

Atmouki _„ 

About  0.47  m«e  upekaam  of  Mkioia  Cenkal  OuN 
Rairoad  (i^iakaam  croeeing) _ 

Mepe  avalabte  lor  inepecBan  ai  tfia  Uncoin 
County  Plerming  Office.  County  Ikghafay  0^ 
partmenl  Buldma  529  Souki  McLean.  Uncofcv 


Meyweod  (vltege),  Cook  County  (FEMA 
Doehei  No.  1913) 

Sm^ar  Craak:  Will  (in  oommunity _„ 

Da$  Plaina$  fVvir 

Juet  upekaam  of  Eioanhowar  Ejipraaaway 

About  000  faal  upatream  ol  confluanca  ol  SIvar 
Craak.._ _ 

Hepa  awHkli  for  teapatBan  al  Ow  Office  of 
Communky  Oewakipmera.  Pubic  Wortce  BuW- 
Ino,  20  Modwon  Siroot,  Moywood^  Mkiolt 


•618 

•632 

•830 
•661 

•080 
•664 


•564 
•584 

•800 


•556 

•594 
•565 

•579 

•566 

•590 

•560 

•671 


•621 
•816 
•621 
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Souros  of  loodnQ  and  locfltfon 


OmwOwIt 


About  15  fflilM 

ia 

Ataul  17  nm»  ifnttoani  ol  County  Routt  2. 

ftap*  iMftMt  tar  liiULfcii  •(  •«  Ctertir 
Zai*«OMn,  County  Cowtnuw;  PoimIm^ 


DuPagaRHtr 
About  4.2W  loM 


MMitoon  (dty)JMMlMtteCaun<y 

OoclMt  MOb  9123) 

^  ^      ■ 

Mwncn  UTCML 

At  mouh 

About  l.40»  «Mt  mwiii  or  CNcagoi  wd 


of  P^ilrf0  CSbfiiK 


AbOBt  £900  (Mr 


Abort  *Sl  nf  opttMrn  of  «Mol  UnoolMw 


I  at  VM  cay  Chill's 
OIlis*.  MunlDtpaf  BuMng.  200  WMt  Uwi 
Smo(  Monloon,  ninois. 


About  0  72  mil*  dDonaMam  ot  Broodwiiy  Rood 

Juot  donmstf— m  at  Alchiwn  Topatia  A  Swila 

Fo  Raiway 

Just  uiistraam  o(  kaannood  SIraot 

About  1.550  feet  upsffaam  ot  East  POk  StMaT-... 
valaMa   tar  lnat>acttan  at  dw  Pubic 
Wodi*  Oapartmant,  VMaga  Hal.  120  ^4ort^l)Wn 
Siroat.  Motion,  Mtaol& 


Oat /%*■» /»>T. 

Juat  MfUmm  an  ktedison  SIraol 

t  Of  North  Awtt9- 


tar  Inapadtan  at  die  Public 
Oapanmant.    VAkga    Had.    400    Pvti 
Avaaua,  River  Foraal.  ■noia. 


WatMfca  (My).  IroqMta  County  (Fan 

N&dK3) 
SugtrOmt: 

At 

Abort  2M0  lart 


At  confluence  ot  Sugar  Creek „ 

Abort  16  mtes  ufiatraam  ol  Unton  PmWC  rad- 


Odha.  City  Had.  22S  Eart  Wafewt  StraaL  Wat- 


kiiaal 


•onto 

taai 

(NQVBI 


*St7 


*802 


*S2S 
•SI7 


*6a 


'63e 


•7W 


••79 
•TOT 


■dM 

*e3s 
■as* 

•831 


•84J 


aidea««and 


Abort  1.200  tart  downakMni  of 

I  or  Mntata  TS._J 
1.1  mdaa  upadaam  ol  kdairtHa  7S. 


rt  Ihv  OoaiNy 
CortdtBuad  Ot— ^  H»ruJ<wrg,  KandicHy 


Abort  2«»  tart 


(PnuOeeMNd. 
MoUk  Aa^air  Odait 

At  conduafioa  rtdi  Cidyad  C^aak___..__... _.. 

AppKudmaMy  400  tart  notti  ol  Dralittaid 


900  tart  noitti  ol 


MMwtOMdfllAMtalK 

Old  ad 

12 


Ai  oinNMnos  vMh  WmI  Colysl  QimIl—^ 
At  SMd  HVH^  loia 

nadoravwr 

Modt^tm  rtti  WMd  Oa%alOMfc_ 

H||^HM|f  44T. w —  I    


«OapA 


IdMid 

tart 
(NOM) 


•811 


*9»1 
•ddT 
'fid 

••41 
••M 


•781 
"T«i 

•887 


*34t 


•19 
'2d 

*3d 
•Sd 

*8S 

•87 

•» 

•40 


•71 
•M 

•84 


Hhm  Rosd- 


030  ft»  i«ad«dni  ol  Qdnwy 


d^diaOaalb 
AtaoidtaanMrt 


t.2a«ai 

mmhos  wflh  OU  rwv 
ApproidnwMtt  (U  «da 


•*M>rtdi«ao>v 
ol 


At  odnduanea  Mdh  Lbatd  ( 
abetf  Ataar  (thaar /tadl) 

At  U&  Idghadi  idO^ 

i«inuiii  iMilj  es*  ndta  ( 

KkKhanltadd 

noUnrflhar 
AI  odndBWd  ol  Btootf  Rfetat 
3.0*  Ti 


dTMny 


tMtarOi^arOM*: 
At  cdndbanoa  rtd>  Mdat  CUUddOdak- 

At  SMM  HVlMy  447 

At  upadaam  aide  ol  Stata  l|ghita>  lOld- 


fOqpdi 
feitort 


tart 
4NSV0I 


•12 
•18 

•18 
•24 


•38 

•41 


•17 

•« 


'3f 
•»6 

•20 
•40 


•30 

*80 


Jaftaraon  (IMH4,  UMchi  CMMy  (POM 

I  atdidi  ootp^ 


eytr  l«v  ftn*  Endra  rtwralna. 
Otar  ^dtar  Endra  ahorritaa  tadldR  corporrta  IbnNa 
Mapa  oMlabta  tar  taapartloa  rt  dw  Piwmlna 
Board.  Jrttaiaan.  Madia. 


QRiund. 
*Eta«a- 

donln 

tart 

(NOVO) 


MARYUMD 


Chiadli  Craak  (toaaili 

(FfMAOoeMNa 
OhuK/i  Oaaft  Enka  *onMna 

Oaah  Port  OMoa.  c/e  Ftaneia  Ftot<us^  P.O. 
Boa  S&  Chuich  Cloak,  Maiytand. 


•31 


■46 

'48 
'S0 


•90 

'82 
•87 
•70 

'73 

•7 
•» 

'42 

63 
•7 

'd 

•18 
'20 
'»8 


«  dwToamaldp 
Awanud^  Colon, 


CtmtmmUk 


St  jloMydt  mar  VMdiin  oammatty.. 
At  moudi 


•Sd 

•138 
•184 


•843 
•d4d 

•882 
*863 
*844 
•882 


Jial  doamadadm  ol  Sean  Oaak  Omi 
I  ol  Saan  Claik  Oani^— 
11.1  mlaa  upadaam  ol 


rtdwMd^aHrii, 

Avanua.  Cotan.  MkiiiBM. 


Caunly 


SartrAMar 
AI  Cdy  ol  Cold  Spiing 
AppvORfensMy  2 
22. 


nouta 


At 

Upadaam  Ma  ol  County  Routa  144_ 

At  Stata  Routa  96.— 


Norm  Fdrit  Ovw  ntmlMua  Ul»i: 
>  ol  Stata  Routa  96_ 


Ooamahaam  tlda  rt  8oo  Una  Radwad . 
North  Pat  Ovm  HImr 
At  Stata  noida  23 


•10 
■81 


AI  upadaam  Onady  boundvy. 


•848 
•862 
•892 
•862 


•1.188 
•1.187 


•1.002 

•IMS 

••46 

•Odd 

•1,000 

•1.12d 
•1,128 

•1,143 
•1.183 


Soufoa  ol  aoedbig  and  loortion 


rt  Bridge  SMrt„ 

rt  BvldQe  9lrert_» 

aidwTovmHa 


(taamt.  Oraana  CawMy  (POM 


CWrlraatwftty  flfcar 

At  oonlfcienoe  ol  Mwdn  Oraak 

About  2,000  tart  upadaam  rt  oonduanoa  rt 

Blakaty  Oaak „. 

airta^Oaait 
Atmoudi 


10.78 
Mvito  Oaait 
At  Mouth. 


mda  upadaam  rt  Oak  Sda«„ 


Abort  0.46  mda  upadaam  rt  moudi. 
Mvtti  Oaa*  r/«u«a>r 
At  einiati 


Abort  2,400  tart  upadaam  rt  laoudt. 


rtdwToamHril, 


HrtgMa  (oIlyK  IL  Uata  Odanly 
NadtIT) 


70_ 


Abort  7.2  mdaa  upadaam  rt  Intaiitata  70- 
Omm  Oomr  Oattc 
Abort  93  tart  upadaam  rt  morth.. 


Jurt  upadaam  rt  Orava  Coaur  MB  Road.. 
Onaff  7)*UBry: 
Atmoudi 


About  TOO  tart  upadaam  rt  Rurti  Oaak  Wtay 

fi»a/^taOa«t' 
Abort  2,300  tart  doatiadartw  rt  Qaya  Coai» 


#Dapdi 
in  tart 


flround. 

■^■« — 

don  in 

tart 

(NOVO) 


•24» 
•288 


•87 
•100 

•88 

•108 

•88 

•108 


fiMI  TribumyPttFrn  Omt 

At  oonduanoa  adh  Pea  Fee  CMak 

.kat  doatnadaam  rt  Lacktwid  Avanua_ 

MRaaoff  ciauHC 

AI  oonduanoa  wNh  Pea  Faa  Craak. 

Jurt  deanadaam  rt  Aide  Road 


North  nbum/ylitiMm/Omok 

At  oonduanoa  adh  Mkdand  Creak 

Jurt  dewmadaaiii  rt  Pea  Faa  Road 

Mapa  aarttaHd  tar  dtapiiMun  m  dw  Budding 
CommMoner-t  Offioe,  CMy  Hal.  212  MIdwal. 


WW  MEXICO 


(rttyV  Tananea^uniy  (PCMA  Deekrt 
Ndw  8823) 

At  Cokiinbia  Street  appronmataty  920  tart 
toudi  ol  Intaratata  Route  40. 

AI  Crtumbla  SIrert  approadmataly  1.400  tart 
aotdh  rt  Intaralata  Routa  40 

At  Broadway  appronkiialaly  720  ta 
kdaratata  Routa  40 


At  Broadway  appnadmalety  880  tart  toudi 
Mtratrte  Routa  40 

At  Broactaay  trproiilmatai)  1.300  tart  aoudi 

Mardtata  Routa  40 

Ouin  Ooun»y  Onm 

At  Unden  Avenue  approximataly  100  tart  m 
rt  Stata  Routa  41 


At  Qlrard  Avenue  approgdmairty  100  tart  \ 

rt  Stata  Routa  41 

OomttyOnw: 

AI  Eaatatn  Avenue  apptotiliiirtilt  800  tart 
rt  Martniz  Road 

AI  apptoidmataly  100  tart  wart  rt 
Avenue  and  appfortmrtrty  800  tart  noidi 

mmwmt  Mppq., ,.„.,^,  i,, 


•498 


•49* 
•462 


•467 
•808 


•614 

•479 
•829 

•493 

•487 


•  1 
«2 

•  1 
*2 

•3 

«2 

•  1 

•  1 


Soifoe  rt  dooddig  and  tocattm 


SadOaw 
At  approiiimrtaly  1.  300  tart  downadortw  rt 

Intaralata  Routa  40 „ 

At  mr'oaliiiMil)  279  tart  upadaaiw  rt 

At  Stata  Routa  41 """",,   ,,"""" 


Ai  approj*iialaly  IjSOO  tart  i»adaaai  rt  I 
Routa  41 


rt  die  Cdy  Ital. 


Ncwvom 


Aahland  (laamiV  Oraane  CauMy  (PEMA  Deekrt 
Me.dd23) 

aetaMdAOt 

At  doamatreain  corporate  imHa 

AI  oonluence  ot  Lewis  Creak 

At  oonlkjenoe  ol  Weet  Holtow  Brook. 


ApproainiaMly  750  taei  downadaam  rt  JaaM 


AI 


Routa,  23,  Aahland.  New  York. 


M  die  Town  Itad. 


•2  MB 


(PEMA  Dochrt  Na. 

Atacaolr  aroofc 

At  downadaam  oorpoiata  tedta  ___ 

Downadaam  tida  rt  d— 

Upadaam  akta  01  (tam __________ 

Apprertnatalt  dO  tart  upadaam  rt 

At  upadaam  oorporata  ImNt. 

Aw  Aooft 

AI  downetreem  corporate  limita .-..__.__«___ 

Upadaam  aide  ot  Pine  Brook  Road—— 

Upadaam  aide  rt  lakatlda  Sehort  indandd 
Ofkia  *  Oaiik 

Approtdmalrty  740  tart  upadaam  rt  ddaiatata 

Routa  67 

nun^y  nomfw  onMm: 

At  oonnMnos  wNh  Pifw  Orook  ..»»«.^....m. »»». 

Upadaam  alda  rt  i«  Hiaigiy  Hoiow  Road 
ctoddiii^ _ 

Upadaam  dhta  rt  2nd  Htmgiy  Hodew  Read 

At  i4)0lrMffl  oofpordc  liw*^  i 

CMt't  Oflto*.  QiMlnul  Ridg*.  N«w  YortL 
NMtofl  Of 

Mid  Etta  Cduiidaa  (PEMA 
) 

OMaatcw  Oaaft: 
ApptotJmaltly  .44  mla'  downadaam  rt  U.S. 

Routa  20 ...._ _ 

Approadmataly  3.06  miea  upadaam  cH  bNataldto 

Routa  eo 

At  upatraam  corporate  imits — ___ 

■i^^e  ^^■■■Bie  for  ww^wcuon  ei  wie  nHam 
Seneca  Titart  Otiioe  BuMng.  1490  Routa  438. 
hVwIQ,  New  Yofk. 

Untan  Vata  (loam),  Dutaheaa  County  (PEMA 
DoekrtNadd30| 

Ckf¥0  Bfook: 

Conduanoe  wdth  Pray  Ponil __________ 

Conduanoe  rt  Sealey  Croak 

ObMt  iMgiwMBfn  Oaalc 

Confluence  wtm  Jediton  Creek 

Approdmatefy  60  feet  upetream  of  die  down- 
ideam  crossing  ot  Wert  Clove  Mountain 
Road _ 

ApproMlmeitly  l,Bd0  tart  upebaam  rt  d»  down- 
adaam croatdig  rt  Wert  Ctove  Mounlafei 
Road _ 

Upadaam  akta  d  the  i^ielreem  croaaing  rt 
Ctove  Mountain  Road 

ApptOMlmataly  3.000  tart  i^adarta  rt  dw  up- 
adaam aoaafeig  rt  Wart  Oova  Muutdati 

Road ._.._._. ..._.._ II 

fihMkdrOaafb 

Appttadmalaly  3.020  tart  doatiadadm  tt  Ldiw 


dOdpOt 
kitart 


awund. 
*EMva- 

•onm 
tart 

(NQVD) 


•6.188 

•6.203 
•6^14 

•8,218 


•1J14 
•1J66 
•1,418 

•1,440 
•1.482 


•243 

•287 
•278 
•318 


•306 
••44 

•428 


•407 


•461 
•477 


'960 


•609 
'864 


•497 
•849 

•500 

•941 

'610 
•670 

•712 


1S990 
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Souroaoll 


CfOMnQ  01  vnMrauy  mm  noio.. 

ConllMnott  with  CIpw  **fH)* 


RcMl*  9 


ConflHnov  uNfi  Ckvw  Brooke 


of  Ommt 


ApoanMMy   580   iMt 
ROM  9 


ol  CouMy 


Conannw  wWi  Ctow  MeunWn  (>Mk._. 
2.800  «Ml  i^ttinn  of 


0010* 


■en  In 

IMI 

ff«3V0» 


•481 
•467 
•S14 


*Ma 


••10 


•433 


•SC8 
•867 


•520 
•SKI 

•641 

•oar 

■548 

•680 
'640 

•704 


•M86 

•laoi 

*t.»6 
1.288 

•i.aT3 

•VKO 
•1J81 


Soufov  of  flbsAiB  vitf  tonftw 


Ataul  4600  iMl  upMnm  at  ag  ItM  WMy- 
Owat 


About  88  mta 

MuMrOWk. 

OOMMVWn  OV  OOnHlMflOS  0* 

Jum4amw»nmi 

Jutli«okMinoi 
Mflk^Owtk: 

At  mnuti 

"f^  r     AM>n> 

MtoAUiOMft 
At  mouVi 

otEXDimwirAv— - 

^■nClMtt 

rfm f>A»                    1 

7k4r>  Mm  7)ft«9r 
At  noun 

Aixwl  300 
Atnul 


it  opNMiB  of  raw  Hood  tm 

or  dim) 

N  i»*owii  of 
oldwi) 


South  auKHo  Oh*  7>*u«By  A- 
Air 


r  ot  W««Xmi  Aiw w. 

IO*Tl 
I  o*  Towv  Rottd, 


dka«>  AMhfb  Om*  nauBX  ft 

At  moutl , 

oil 

OtEdMrtiOtlM- 

ott 
oiv 

Ateui  tJ9  iMtai  i^MMm  or  carnage  Placo . 
leimBallitoQmtnbimyA: 
At 


ot 

Hotwtptn  OwbAt 
AI)0Ul7(*t00t 

AboulSJOOtoolt^ 
Emi  Fom  Dtp  f»mr 


at  US  Rouli  229 
at  aiB*  CoMft  Tiit- 


Ataul  2.700  tool 


OrtM- 


About  0.74  iMo  I 
Bol  Run  TikulHy- 


JuM  v^mtmt  tt  ConcioH  Om» 

About  3,280  loot  ivokoam  ol  Coneralo  Owa. 
Bul  fiun  TribulKjr 


«0v6> 

Mlaal 


Hon  in 

(Ml 


•717 
••28 


•700 
•783 


•712 
•748 

•728 
•763 

•734 
•77^ 

•7B1 

•774 

•786 

•806 

•816 
••24 
•853 


•W1 


•7M 


•753 
••22 


••16 


TS2 
•773 


•79^ 
••01 


SouvM  of  flbodhQ  vNf  toofllon- 


^^OUl  1.600  tMl 

Qraaay 


North  7o0  nwv? 
About  1.7  a«tMMM8kt 
Aboui36l>lHl«aMaB 

OmitQ— fc 
All 


^flf  UL&  fffBNV  r^C- 


About  1,210  loot  16118111 

fflTMU'OwOfc 
All 


Cm* 


About  1,275  1001 


CouMy    Oeutnuao,    Ontaqr. 


V1S8  loot 


ot  3M 


ol   Hte 


TNrt 


r  tarntlMr  at  a«r  H«  220 


lOtUhoOan.. 

otUiBOam 

About  2300  tool  Mpoboom  ol  < 
ntutmyBt 
Mt 
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In  loot 


Qtound. 
ion  in 


About  400  loot 


*2,aZ7 


•2,563 

•vet 

•2.686 

•2jsa6 

•2537 


OtCUUtOlM 


Tm 
At 
At 
AppRMkMMy  500  lo«  dowio»ow  ot  2ai« 

Aw 
AID 


olQuMCn*- 


•746 
•780 


At  conBuonoo  wWi  Tir  Ooak„ 

At\ 

At( 


1,216 
1,2tt 
1.222 
I^M 
•1,226 


dhne^Atar 


A|i|irurti1l|  «»■—  m 

AporainMfMy  at  CMan  Poim  Road 

r  5.500  IHt  upo8aM  •«■  Odmi 


#0ap8« 
inlaat 


fliound. 
'Bova- 


<I«6VD| 


••58 


•881 
•TOO 


•774 
"774 


•788 


T74 
•778 


•32 
•32 

•37 


•t.166 
•VI33 

•1.t44 
•1.W» 

•I.IW 


•716 
•728 


Souroo  ot  Madta  ai* 


nid0i  Road. 


Ki  ^Ka  BQ^ouon 
BuUng.  224  W.  Ponn  Strool.  Bodlanl.  PowMyt- 


(FBU  Oectwt  Na  8823) 


At oonSuonco  ol 

*m»o*"atit»  S  nm  i^atraam  ol  LR  51018 

Olmimv  Onxm  Cr—tc 
At  Slala  Rout*  402... 


Appfoidniolriy  .6  nio 

ot  ralw<i  Oa«it 

SlUhott  Qwtk: 
At  eonauonoa  ol  MoConaoaOaak.. 
AtT-4lO(S(iflnaRaadt 


Munidpat  aiiKm.  Raula  738;  tarta  «HaK 
Panna)<xanla. 

CaiTaa  Mtoy  (baraugti). 


TomtOtak- 


#Oapth 
inlaat 


fSSt 

lion  In 

laat 

(NGVO) 


•r.084 
1.164 
1^27 
1.WB 

1J40 

1,178 
1,260 
•t,268 

1.333 


•V858 


'xjm 

•UW1 


1,286 
1.291 

ijie 

1«439 

1,486 

1JS8 
•U96 


Anniimaiaiy 
Tral 

350  laat  downatraam 

ol 

Uon 

At  Vw  dowwiaaii  Mi  of  Jacfca 
Roa*.....- 

MounMn 

mMOkOowt 
AtthaaaalkM 

latltiTomaOail. 

50  laat  upaM 
Mia 

MM  at  8w  ^laiaai 

mp 

■*• 

BuMlnf.    100   FoHald   RooA   Cwol   VMoy. 

Pannai^iaai^ 


(TMHiah^),  wayna  County 


At 

At  T-678  «■«**. 

At  oonluanco  «iNh  CMiina 
Downoaaani  Hda  ol  Slala  Roula  371.. 
Upaaoam  Ma  of  Stala  Roula  lOiO.... 
At  I 
OaUa  Oaafc 


•618 

•567 
••96 

•452 


•725 

•734 
•757 
•772 

•728 


•7*48 
19* 


Souros  of  Moodbiy  tnS  tocMon 


ApprorimaMy  1.150  taol  downakaam  ot  Slala 
Rout*  907. _ 

AppraaimBMy66laat 
HMvpaifNe*  Oaak: 

ApproamalMy  1.9  miaa  liuailawH  ol 
Rouli  587 


otCMakRoad. 


5.8 


Rouli  507.. 


Ta«aMp  Municipal  BuMno.  QraamoMo.  Pm» 


Uborty  (toamah^).  ladlardCauMy  (PEMA 


Rouli  Sfl&_ 


tn  ffV8  fWdinCB 


BobtOmt 
AppfONlnialaly    ^  mlo 


Gaopaf  Oaa*.' 
Approiamatity  350  la«  downaaaaw  at  daan- 

itraatn  coipotaii  Nnitt .^_„.. 

Appioalwataly  .5  inia  upaaaam  of  Ifi  5078 

Ooxnataam  Hda  ol  T-633..__ 

4mlamjallBli  ot  7-633 

tar 


«0ap8i 


'Elava- 


(NGVDt 


-746 


'IJOI 
1J80 


•tJ78 
Mj86 


••41 
••97 


•1233 

liTO 


•1.279 
•1J50 
1.413 
1.469 


Ol  Mi.  Maiy  Hilail.  ToiMiaNp  Sacialary.  Boh  I 
196.  Alum  Bank,  Panna^vania.  / 


At 

At  oon8uanoa  with  Coolay  Oraalk- 

At  T-661  iiitinlid 

1.8 


al   T-661 


UMi  figutNMt  Qm*. 
At  condmnoa  wNh  t 
ApprovanMaly  .4  fnNa  mxaaani  ot 
ApprexlnaMy  .8  ntfa  uiiaawn  ot 

AwiuiitiwM)  190  laar  abova  conauonoo  wlh 


Ma  of  Eqidnunk  Road.. 
V  0*  WtMiyv  HoBtf.— ~». 

ttt»0S.m.  i«M. „.„ 


MunltipN  BuldinB.  R.R.  1.  Baa  64  AA.  Equkt- 


County  (FEM* 


OMommr 
At 
At  upatraant 


•773 
■809 

•827 

•841 

•817 
•■S3 

'920 

•911 
•986 

1.8S6 
1,T29 


■893 
'686 
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Soupos  ot  Aooding  md  loobon 


BoRXJQh  BuidnQ,  I 


coi»ny(rcm 


Up 
(Mo  ftkmr  Back  Oiannat 


Munbpil  BuHkiB.  M  md  Grind  Strwii.  PM»- 
bugh.  P«iw»y»»ii«. 


I  (tamtmm),  MenrM  Coimly  (FEMA 
Pocim  No.  «MB) 

On* /Mr  Oaat 
M  coMuano*  «iW<  Ptrmtm  Qmk 

Atr-ssa 


ApprownsWy  .4  into  upstrem  of  T-5S0.. 
Fdnti  HK§  flun: 
At  ficinWu<HC<  wrilh  PvBdM  CrMk ....»»» 
to  o«  T-567 


AMHUUiwIily  .6  mito  upslisMn  of  T-€07 .. 
to  W  Lfl  45075 


AppraodnMMy  .6  mia  upMvwn  o*  LR  4S07S-_... 

DoiOTiMwni  lida  ol  GoM  Cirt  Road 

Atmroanntoly  400  toM  u|«k<Mm  ol  LR  45100.„ 
P»mia»Crmt: 

Apprortmotoly  415  toot  dommfam  ol  T-572 

At  Slato  Routo  101  (moat  i<MM«n  crenng) 

AffimiiinMtoly  0.9  nato  updraam  ol  moM  up- 

tkaam  cioaang  ol  Slato  Routo  191 

Approamatoty  .4  into  upatraam  ol  LR  45027. 

Apprownatoiy  A  into  vftinttn  ol 

Oh*a 


I  ol  LR  45075 

UpsVswn   axto   ol  T-403   (moM  dowmMMffl 
croaang) 


AtT-fl03(mo« 

Al  T-558 _ _. 

Al  dcMfftotraam  corporato 
Al 


for  toap«cllon  «  tha  Paradtoa 
Tonwiatiip  BuUng.  Craico.  Pannsylvana. 


I  (bofOu^K  Svdfoftf  County 
(FEMA  Oeekat  Na  (KS) 
SarWbofAn' 
Appnwmatoiy  ISO  tool  downaxaiii  ol  Slato 

RCUM96 „ _ 

Appro  nmatoly  20  tool  upMiaam  ol  Hanch 
SliaaL _ 

Approiumptoly  50  tool  doiiiina>««ni  ol  Umi 
Sfeaal. .._ 

Appnadmatoly  320  laial  i«*M«n  ol  Mam  SMM. 
e^^^^^  ^^^^^^^^^  ^^h*  ^K^^h^h^^tf^h^  ^A  ^k^K  — '  -* — ■  — 

■i^^V   ■*■■■■■   nir   WWp^CWHtn  W   UW  rVSIOOnCV 

ol   Branda   Wabb,   Borough   Sacralary.   Alum 
Bank,  Pamiylvanto. 

Mea  (levnaNp),  MenrMCounty  (FEMA 

Btodhtud  Cf99k: 
At  downsirMfT)  corporals  Imiti  - ».,»...».«..-„ 


fCtopD 

IntoM 


ground. 
*Bm» 
Hon  in 
toal 
(NGVO) 


•717 
•724 


•717 
•724 


•1.004 
•1.167 
•1.233 

•795 

•aee 

•940 
•1.003 
•1.075 
•1.141 
•1.214 

■830 

•710 

•780 
'850 

•925 

•962 

•1.008 
•1.075 
•1.151 


Al  Alpina  Mounlan  Ski  Araa  accMt  road 

Appronmalaly  1.4  into*  duwnttoaiw  (rom  Snow 
Ha  Road 

At 


tor  Inapacllon  al  tha  Murvdpal 
Butdbig.  Bairaa  Road.  EaM  Siroudiburg.  Parw 


i  (lomtoMp).  Barka  County  (FEMA 
Dodwt  No.  8920) 

SaconyCruek: 
At  downalraam  corporato  InNa ..... 
ConNuanca  ol  Unto  Sacony  Craali 


ApproMi  I  lately  0  3  of  ■  mito  upsUaam  ol  oonllu- 
ano*  ol  LiOto  Sacony  Creak 


•1.212 

•1^22 

•1.230 
•1.238 


•573 

•640 
•706 

•780 
•843 


•470 
•S62 


•562 


f  Oap«i 

In  toal 

*owa 

Souro#  ot  tootflnQ  and  tocaHon 

<^ 

•onki 

toal 

(NOVO) 

umSmsonyOmlc 

Al  conauanoa  «iWi  Sacony  Craak 

•SS2 

•583 

OMar  OMft 

•Men  cofporalB  Iwiti  —.■—..»^„.^.^.  .„.„...,..— .. 

•406 

Approrimatoly  .62  irtto  upaMMi  ol  doana>Miii 

•  -    i^gyia 

•462 

Appraadmatoly  30  toal  doMtokMin  ol  PrtoalDwn 

Road 

•663 

AtSamnalRoad  

•601 

Approidmatoly   330  toal  upakaam  ol  Lyon* 

■>!Tt1f 

•781 

Mipa  umttU»  far  HianHoB  al  tha  RooMMid 

TownMp  BiMng.   DyMwr  Road.   Rocktond, 

Oackat  No.  802*) 

At  downakaam  oorporato  knito 

•747 

•750 

LongHun: 

'752 

^1  HiilTur'  corporals  ltfT*<to 

•774 

(FEMA  Oockal  No.  8823) 

MMnaOrait' 

Appn»>nato^  100  toal  downalraam  of  SMa 

Routo  165 _ — 

•384 

Approxknatoly  375  toal  upatraam  ol  CONRAH....- 

•486 

48075 _ _ 

•563 

At  upa»aam  corporato  inilt. 

•611 

WaUtCrmk: 

Approodmaialy  1.360  taat  dowmalraam  of  SiMa 

Routo  191 - „ 

•476 

Routo  191 ..        „„      ._ 

•501 

Uvwnatf  TMtMtoy  to  HW»  Oaalt 

At  conduanoa  wiSt  Waltz  Craak 

•475 

Approamataly   166  toal  upattaam  of  Qraval 

Dam 

•479 

Unrmmtd  Tnbutary  to  Uartn*  Cnak 

Al  conlluanea  with  Martina  Craak — _ 

•574 

At  upakaam  oorporato  ImNa 

•611 

Mapa  avtfiMa  for  Inapactlon  at  8w  WaaNnglon 

SOUTH  CAKXJNA 

AlltnMc  Based  0oafn)i  I  tony  County  (FCMA 

>Ulwitic  Ooaan: 
At    nafaactfon   ol    AUanttc    Slraat   and    lal 

Avanua 

AloriQ  ahoraNna .~. — ...— -~..- ^ -.... 


vOr  ma|M6«an  ■■  via  lown  nv^ 

AHanilc  Baach,  SouaT  Carolna. 


•rtardma  Acraa  (town),  Horry  County  (fCMA 

Docfcot  Na  atas) 

At   intoraactton   of   Ooaan   Vtaw   Ortva   and 
Cabana  Road ».....»....«....»»..».»..».»......»... 


Atong  ahoraftna — . — ......_...„...„.„..  „ 

lapa  aniBabto  for  InapaeMoii  at  79  Cad*  Lma, 
Briarclilto  Acraa.  Sou»  Carolina. 


Conway  (loam),  Hofry  Cemly  (FEMA  Oechal 
No.  8823) 

A^fnan  Bnncft  WWiin  commtfiMy .........„..._..»........ 

Ciwb  Tiwu  Smany: 

About  2J00  tool  do«ma»a«n  ol  CSX  ralroail.-. 

About  500  toal  upataam  ol  U.S.  Routo  501 

Cab  Trm  Smtnp  Tribultnr 

At  mouVi __™____ 


Atol  upakaam  of  SfarlaarMh  AManiia    .— , 
nwtgwtan  uma  sntwnp:  mawi  oommumiy... 


•15 
•22 


•15 
•22 


•22 

•12 
•16 

•12 
•21 
•12 


Sowoa  ol  Ihxxflng  and  localion 

#Dap«i 
in  laal 
above 

Itanin 

toal 

(NOVO) 

/km  at  Plum  Bnnelt 

At  ninuti                                   

•13 

About  3.300  laal  upatafwi  of  maun 

About  0.9  irtto  donmataam  ol  U.S.  Routo  501-. 
About  600  Mat  KNlraam  ol  Mam  Skoal. 

Conway.  Souti  Carolna. 

•24 

•10 
•11 

Eaalevor  (tumX  MckUnd  CowHy  (FEMA 

OnMaurOaait 
About  3.150  toal  downatraam  of  CSX  railroad- 
Aboul  2J00  fial  upatraam  of  Mam  SIraal 


Eaatovar.  Soulh  Carotna. 


at  tha  Town  HH. 


HofTy  Coiaity  (innoo^oralad  araaa)  f^EMA 

AJanan  Branch: 
At  mou8t...»....................-..».      II  li' 


ol  CM  Road. 


Baar  Smamp: 
About  1.730  taal  dbwnakaam  ol  U.S.  Routo 

About  2.900  toal  upalrawn  of  aato  Routo  1 10 -. 
BaarStmmp  TitutKy. 
At  mouMi 


About  1.480  toal  upaMam  ol  mau««„ 
sartor  Amtv^ 
At  mouti 


About  4,400  toal  i«aMam  ol  oonauanca  wMi 

Boar  Swamp 

OotHmOaak: 
About  ^4  mitoa  downakaam  ol  Slato  Routo 

707 

Juat  downakaam  ol  Unnamed  Road 

Cotma  Cfaak  Tft)utaiy 
At  mouVi...- 


About  2.000  toat  tpttnmn  ol  mouth.. 
Oab  r/w»  Jawrrtpi- 
At  mouth 


Juat  upakeam  ol  Stato  Routo  166- 
Oab  Tma  Smairp  Tributmy  1: 
At  mouth 


Jual  upakaam  of  U.S.  Routo  501 . 
Oab  Tiaa  Stmmp  Tributary  2: 
At  mouth _ 


Juat  upatraam  ol  U.S.  Routo  376. 
OaO  fraa  SMntP  Tributary  9: 
At  moutti - 


Juat  upakaam  ol  U.S.  Routo  501 . 
Croaa  Smarnp: 
Almouki - - - 


About  1J6  m«aa  upakaam  ol  U.&  Routo  501. 
QriarSwarrp. 
At  mouth............. — _«„..».»...».»..... 


About  0.5  into  upakaam  ol  SUto  Routo  106 — 

JarMna  Swa/fip' 

About  1.300  leel  dawriakeam  ol  conlluanoo  ol 
JanUna  Owamp  Tributary „ 

About  1.5  in8aa  upakaam  ol  oonNuance  ol 

JenUna  Swamp  Tributary 

JIanttwStantp  THbuUry: 

At  mjulh -..._~~— - 

JuM  down*ka«n  ol  Stato  Routo  29 

Kingatan  Lata  Stuarip: 

At  mouVi 

Juat  Juwnaaeaiw  ol  Stato  Routo  19 

flun  of  Pkan  Brandt: 

At  moulh — _».._......«..«.. 


About  1 1  mlaa  upakaam  ol  mouth.. 
Socanaa  Sitramp: 
At  mouMi —»«-......—.-.-..  w......... 


Juat  downakaam  of  CSX  niread.. 


About  1.2  inAaa  downakaam  ol  oonHuanoo  ol 
Prince  Craak.... „.._..„.....„.—.....-...» 


Aboul  1 1  mlaa  upakaam  ol  Unnamed  Road.„..- 
HiaoBWMW  «Mr  Trtutmy  t: 

Juat  downakaam  of  Stato  Routo  544 

About  2350  faal  upakaam  ol  oonHuanoo  ol 

Waccamaw  Rlvar  Tikuivy  2 

tWacewnair /Mw  r/Autwy  2^ 

Al  mou>) 


•166 
•179 


•16 

•31 


•9 

•21 


•11 
•17 


•16 
•21 


•7 
•22 


•10 
•17 


•12 

•19 


•16 
•30 


•17 
•29 


•17 
•32 


•21 
•33 


•12 
•13 


•32 
•39 


•33 

•41 


•12 

•24 


•13 
•29 


•6 

•22 


•5 

•16 

•24 

•37 
•30 
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Souna  of  ■■•*»■# 


AboiM  1.906  tool  upakeam  of  Foe  Hoaow  Sub- 


WhocamMr/ltar  r/Aiitwy  Jt 

lolUnaami 

lof  SiMaRoutoSM. 
Wanrarrwii  Htrar  Titulary  4: 
At  moulb 


About  0.93  mia  i/^abaam  of  mouax. 


f  Oapki 
mieel 


grountl 
'Etona- 


(NQViq 


MSBQcanaar  ahar  n*atay  Uaar  Obh  fiMyk- 
About  ^800  tool  dowrtokaton  ol  Umb 

Road ■ 


tRauMSa*:.. 


AMar  Tributary  ui  Ranaeata 

alSMaltaMaMB 

olOklRaad 


At 

About  a93a 


a*  HMMOI.. 


'  ^  9o  Avonoo  SoirtN... 

i*fC8Xii*aad 

N8ftafa  AMafr  fribotay  ^ 


JuM  upak  atoll  ol  881  Avenue  Nbrlh „_ 

.kai  diMiMBtoii  of  IWh  Avarua  NarVi_ 
MWtors  Sawifr  r/OuOar  * 


At 


Juat  dewniliaawi  of  Rato  PMh  Saaal 

.<<lanllcOoa»»/»i«aria>aatorWrtarWB»L 
Abou  2.000  laal  aouti  ol  inlaraedkin  ol  Mi 


About  400  tool  aaat  ol  imaraaction  of  Ooator 
Oot*»ard  and  Qfproaa  Avanua 


at  tlw  County 

Couttttouaa,  Conway^  SauatCatoina. 


Myrtto  Beach  (ally),  Horry  County  (FEMA 


Juat  norti  «#  •»  irtaisaekon  ol  The  Mngf* 

Boutovtod  and  Ooaen  Boutovart...... 

Atong 


Mtoooaad^  ttuannqr  WMMn  oommunKy. 

AiM  upaaaaiii  or 3»d  Avenue  Souffi. 

JuM  dewnakaero  of  CSX  rtffcoad 

HWtors  Aaaait  Titulary  U 

■turn  upakaaiii  ol  5ti  Avenue  Souki _.. 

Abeu  1.100  tool  Ktokaam  ol  lan  Aaanaa 
Sou» 


MMars  SMtoA  7)*May  2 

At  mouth  ...„......„„......„..„„. 


OlUMhAvi 

rukdaiw* 


Atmouak. 


JuM  upakaem  ol  Slato  Routo  84 

About  1.16B  toat  apaaaam  at  Canwn  Noa«- 


/tttvitfi;  OoBiBar 
At  inlaiaieaan  of  US.  Rout*  17  and  aakt 

Avenue 
Along 


Unnamad  savant 
AbotM  886  laet  vakaam  of  HMda  OHM . 

Aal  dawnakaeni  of  U.S.  Roula  17 

JuM  i<tokaton  of  US.  Routo  17 

About  1.40S  toat  t 


ara.SNoaiki7„ 


About  500  tool  norVwoM  of  aw  intoraadion  or 
4B»i  Avanua  Sou8ian«BS.Italkn 

"" — -■-  -rvf  fnitt  TTwdiaiWaaii 


M  IM  CRy  HMi. 
^015  Second  Avanua.  Sooai.  Nortl  Myrak 
Beech.  South  Caiulhto. 


•37 


•13 
•37 


•19 
•38 


•18 


•43 


•9 
•21 


•12 
•28 


•14 


•71 
•23 


•IS 
•24 


■5 
•23 


•13 
•23 

•7 

•14 
•17 

•13 

•20 

•W 
•23 

•15 
•15 

•ao 

•22 

•13 


•19 
•22 

12 
•12 
17 
•18 


•11 
'12 


Source  ol  Maodtog  ana  lecaaen 


(loam),  Horry  Coanty  (ran 


AHamtOeamt 
At  intaraecaon  of  Sevenki  Avenae  NoMlv  Md 

Myraa  "**a  m th,,     ,    ,  

Atong  ahorafna .. 


I M  8w  Town  l>«MI. 
115  U.&  Highway  17.  Suitokto  Beach,  Souki 


(FEMA 
No.  6823) 

FdMOaati: 
Appnndmataly  8.200  taal  iliiiiiwaitn 

coniuanee  vMh  Mnrraato  Qwah 

At  the  oonfluenca  wMh  Moocaam  GMah.. 
Appwulmatoly  288  faal  i 

goaidl 


of  a* 


#Oapki 
mtoM 


flroundl 
'Etova- 

aenin 

faal 

(N6VD) 


Appniaimataly  240  toat  downakawa  ol  kw « 

bound  tone  ol  U.S.  Highway  12 

Uoccaala  Cnat: 
At  the  confluence  wltti  Foot  Craek.. 


Approjdmataly  200  toat  downakavn  of  MM- 
gaardftoad. 


At  tha  oonfluanoe  wah  Moocaam  Ooak  Tribu- 
tary. 


Approiamataly  100  toM  downakeam  of  Brown 
County  ll^iway  13 


AppiutoiiaMy  5,680  toal  ivaimam  of  Brown 
Couaty  Highawy  13,  juat  dowialiaem  of  «t 


MxQaatoOwa*  Trtbu^rr 

At  the  oonnuanoa  witti  MoocaMn  Creek 

Appna^wataly  150  feet  apakaaiu  of  aw  CWO- 

ApproMmatoiy  1,900  toot  dawnakiiaiiriiit 
Couaty  Highwey  16 


■ape  are  avMtoMe  far  laitow  at  tha  CHy  En0- 
noar'a  OMoa.  KM  Seii«<  Uncofei,  AbeKaan. 
SoukiOMwtft 


«HB 


MVoaatotfi 


aa) 


MKcaM*  Oaafc  Ar(irni*iiMii)  UB  toat  ^ekaar 
ol  an  unnamed  ceunly  raad  wMMi  to  toeatod 
approxtmatoly  5.650  toM  upakOMi  ol  Brown 
County  WgfaMk  13 


Approamataly  120  toM  upakeam  of  U.&  HUi- 
way  2&1 


ApproMmalaly  190  toM  downatraton  M  MM* 
Ska«  M  tha  Town  ol  FradaHGk 


Approiamatoty  170  leM  upekeam  M  kto  GNe» 
go.  Miiwaukaa.  SL  Paul,  and  Pacific  Rairaad 
Bridoa  tocatad  north  ol  the  Town  ol  Fradahck. 


ApprojaiiWlMy  1.000  toM  upMnaiii  of  S34/3S, 

R62W.  T125N ._ 

Approjaitiatoly  230  toM  upatraam  of  6lh  Avanua 

locatod  aa«  ol  the  City  of  CcAjmbia 

■ape  ana  aiiaaabii  tor  reatow  M  kw  Brawn 
County  Courthouae.  25  MarkM  Skaal.  Abar- 
daan.  South  Dakota. 


(Mly),  Loudon  County  (FEMA 
OocfcM  No.  8823) 

SalrarOaalL' 

JuM  upakeam  of  Smung  Creed  Road 

JuM  upakaam  ol  County  Road 


Canter.  Greembeck,  Tannaaaea. 


(FEMA  Oeefeat  No.  8620) 

Baach  Rtvar: 
Atxxjt  2.500  toM  downakaam  ol  oonfluanoe  of 
Owl  Creek „. 


•15 
•23 


Source  of  lloodkig  and  iocMtan 


•t.292 

•1.293 

•1.297 
•1.298 
•1J06 
•1.293 

•1.294 
•1.297 
•1^99 

1,300 

litr 

•1J01 
•1JB1 


1J02 

•1.366 
•1,369 

1J72 

•1.291 
•1.293 


•615 
•647 


•409 


At  cordktorve  ^  Siitf  BwRh  ..„. 
OitilCraalc 

At  moalh „ II 

.kjM  downakaam  ol  Pope  Ort«a__ 
roMnflranoft' 

AtmoMh 

Aboul    1,750   (aM    upakaan   of 

abeedoned  raikoed  grade 

TrtulaiyA: 

At  (tiomOi..«._.. «.«-...—_„...,.„. 

About  700  lOat  upioa—  a> 
OiamMa  Bwtcft 

At  moalh „ „ ..,,.^ , 

JuM  downakaam  ol  Slato  Highway  22 1 

Brax^  Branch: 

Al  mouth „ ..         

Juat  dewnakaam  of  county  i«ail  

Wo/fCraatc 

About  500  toM  upakaam  of  nnu8> 

Juat  JiiiiiwiHtoii  M  Uto  ftoad 

Exaculve'a  Office,  County  Courkwuaa.  \jmra^ 

LaMntlon  (dly).  Wandaraon  County  (FEMA 
Oockal  Ito.  8820) 

Baach  fivar 

Juat  upatraam  of  confluence  of  Owl  Creek 

About  660  toel  upakaam  ol  Stato  I  itftoay  29— 

OwlOaak: 

JuM  upatraam  of  mouth 

JuM  dewnakaam  of  Popa  Oriva 

TiownSnanci^' 

Juat  upatraam  ol  mouth 

About  1700  toM  upstream  ol  Stato  Hitfiwoy  30. 
Aboul    1200    toM    downakaMi    ol    Madwaa 

Avenue.- _ 

JuM  downakeem  ol  Martaaw  Avenue 

MMfOaati 

At  moulh 

Juat  dewnakaani  ol  Uto  Road 

Tributary  A: 

About  700  toM  upakeam  of  unnamed  load 

Just  downatraam  of  SUto  Highway  22 

Onemilr  filrancA- 

JuM  upakaam  ol  mouth 

JuM  downakaam  of  abandoned  raikoad 

Biaruif  Branch' 

At  moutti „ _ 

About  700  toM  upakaam  of  Slato  Highway  20  .- 
iralahte  lor  kiapecMaw  M  Vw  Mayar'a 
Offica.  City  Hak,  Lwangfan.  Tannaeeaa. 

TEXAS 


f  Oapki 
mtoM 


ground 
'Etova- 


(NGVO) 


'436 

•*11 
•451 

•415 

•424 

•433 


•435 
•474 


•436 

•461 


•430 
•431 


DeekM  No.  8823) 

ToyahCnalt 
Approwmetoly   720   toM   Jiiwiiaka»ii   el  kta 


•411 
•437 


•411 
•481 


•415 


•454 


•430 
•431 


•436 

•445 


•435 

•4»1 


•436 


Of  tw  (^ 


Approatowtaly  1.340  toM 
atraoni  ooipoiaAa  bnito.. 

totoMk  for  kwpeeflon  M  ma  CHy  Hal. 
San  AntDMo  Skael.  BMmcrhaa.  Taxaa. 


(city). 

No.  6823) 

flmaoiMir  CnaaAr 

Approjdmatoly  250  feM  downikaaiii  of  SoMh- 
•m  racmc  naBroau « 

ApproirimaMly  0.5  rrMa  opaoaom  #om  tha  con- 
fhianoa  wWt  Coppavoa  Hoioiv  Oraalt  ..„.—...„. 
OtviOmffr  Omk  Trtbutarr  i: 

At  coniuanoa  vvtth  OavidKin  Craak 

ApprosdrnaMy  40  faar  tipa»oam  or  HH 
Copp0fW9  HotkfHr  Gw&tc 

At  coniuanoo  wNh  Davtdaon  Craak 

ApproarimaMf   t.3  miaa   upaOaam   of 
Roma  30 
cf/n  Bftncfi.' 

At 

At 


Can  BrarKh  Tributa^  t: 
ApproaimalBly  0:8  mfie  dowrwkaam  of  ccrpo- 


At  downakaam  Mda  of  Btti  SkaM.. 


•3.184 
•3205 


•322 

•332 

•331 
•354 

•331 

•367 

•381 


•361 
•377 
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Sotfo*  of  Noodng  tnd  locaion 


Al  SM*  RouH  21  LMI  ol  DHHU  Skldy 

mp»  awMiM*  tar  Iw^irtlen  «  ttw  C%  Hril 
107  S.  HI  StrMt  ClMwrt.  TaxM. 

Dayten  (dlyX  Ltarty  Coynly  (FOfM  Oedm 


Tiwitrl 

SouttwMt  comar  ol  cofTmixiity.. 
NoilhaMt  coTTMr  of  cotnmuraly.^ 


M^a  avalMa  tar  hMpacMon  al  Iha  CMy  KM, 
111  Norti  Owdi  Skaal.  Dayton.  Taxat. 

Hoed  County  (untaeofponMM  araa^  (FEMA 
DociMt  NOh  tKS| 

BtBOt  /n^vr 
Ai^ojomataty  250  laal  dowftaam  of  Via 

dwniBliaain  County  bounday.- 

Approjumaiafy  2.4  odaa  lyakaain  of 

Bhdge 


Lttia  Ontburr- 
AMNUMiniatify  5.3  mlaa  downakaam  of  tw 
corfluaioa  of  Liali  Bnnch 


AivRMRMMiy  3.4  miaa  upatraani  ol  *m  oenlu- 
•noa  of  Long  Oaak 


3.5 


Biana  RNar... 


Af)pRMmataly  60  faat  uijakaani  of  Iha  moat 
utiataam  croawng  of  ttw  Oly  of  Qrantxay 


A^pioainHtafy  0.7  mla  upalraani  of  ttia  oonnh 
anca  «Mi  Laka  GrantMy 

AfvraRiniataly  1.3  miaa  i4)akaani  of  ttia  conflih 
«ca  miWi  Lafca  GiantMy 


At  ttia  downakaani  Cowity  boundaiy.— 

App»Biiiwlal|f  a4  nda  i^akaam  of  tw  doan- 
Mraam  County  bowidanr 


lapa  avalaHa  tar  >n«>ictlon  at  iha  County 
Courtvwaa,  nooni  7.  Grartiuy.  Taxai. 


Ubarty  Cavnly 


•XFEIU 


hint 


Hon  in 
(N6V0) 


•391 


*28 
*29 


•823 

•aao 

*69S 
•711 

•751 

•791 

•704 
•724 
•722 
•728 


mtnn  afwncn. 
At  oonAusncs  wflh  TwtanQlon  Bsyou.. 
At  aiala  Roulaa  105  aid  321 . 


At  doMffiatraani  craaijno  of  Palcan  Road 
Al  i«aMam  Ma  of  FM  787. 
AfipRMniaiily  1.4  nitaa  uiiaaaani  of  Atchiaofv 
Topaka  •  Santa  Fa  Ratnay. 
MbtsA  Bfwnch  Trtbuttiy  No.  1: 
At  conflutnos  vMh  Mmh 
At  doOTMMam  Ma  of  AlcNMn,  TopMa  « 
iFo 


AMvorimaialy  1.1  mlaa  i^anaawi  at  Alchiaan, 

Topaka  *  Santa  Fa  Ralway 

tttfwn  uvaKT 
At  oonluanoa  wMi  TrkiMy  Ri«ar_ 
At  aoeaM  load  ipprouuinatat]i  Z3  i 
■Mam  of  Slala  Routa  146. 

At  Stala  RouW  146 

At  icciii  road  approalmalif>  ^» 

■kaani  of  Stata  Roula  146 

At  i«aMam  Ceu%  taundvy 

nttt9  Btfnuc 


At  oonfhianca  wMt  TvUngton  Bayou... 
At  lyakaawi  Ma  of  FM  767... 


Al  downatoaam  lida  of  LJtay  Avanua.. 


At  dMnakaam  Ma  of  aauMttaund  U.&  Reuta 
59 

At  wmmm  Coun^r  beunday 

TmUiyluii  Bamt 

At  eortkianoa  «iMi  Ltioa  Bayou 

At  accaaa  road  tppreiimalalt  4.4  nMa  up- 


of  oonluanea  afli  Luea  Bayou- 
ofl 


At 

At  downanaam  Ma  of  Gi*  Road 

Al  upa>aani  Ma  of  Stata  Roulaa  321  «id  106-- 

At  oonluanea  of  Baaaa  Bayou 

At  upaaaaw  Ma  of  AtcNaon.  Tapak*A  Santa 

Fa  Ralway 

At  upaaaam  County  boundary 

Trtnify  AMbt 
At  (townslFMni  County  bw^K%fy .— ..— 


•114 
•127 
•131 
•149 

•159 

•146 

•153 

•166 

•78 

•66 


•loe 

•119 

•142 
•180 
•156 

•159 
•166 

IS 


•114 
•120 
•134 
•142 

•149 
•1«1 

•15 


Souroa  of  HoodhQ  and  locaMon 


Al  ivMaam  Ma  of  Mnoul  PacMc  Ralroad  — 

Al  uratraani  *t»  of  Stata  Routa  10S 

Appfoahnata^  500  faat  upakaam  of  oofANnoa 

of  Itanad  Craak 

TitUtBtfOu: 
AppfnInMtaly  0.6  mla  downalfaam  of  CM  Ral- 

road  Einliankfnant  — „. .........-...-.^^ 

At  acoaaa  mad  ippiemlmamy  3.7  mlaa  i^ 

ilraam  of  Old  Ralraad  Efflbantonant 

Aw«M>lii'tai»»  4.6  mlaa  upakaam  of  Old  Ral- 


rMvOkAar 
Appraodmalily  0.7  mla  downakaam  of  Alaaot^ 
dtaRoad 

1.2  mlaa  lartaain  of 


Uppm  emt-TwH  out: 
Al  oonluanea  «Mi  T«ki  Oltehaa... 


£a(f-IMaf  Oytan  CHBft: 
ApiHonlmataly  100  la««  upakaam  of  FM  1960... 
Appfoadmataly  1.4  mlaa  upakaam  of  FM  1060.. 

AppnadmatMy  100  taat  i^akaam  of  FM  1960  .„ 
Apprartnataly  1.4  mlaa  i«akaam  of  FM  1960- 


At  oonluanoa  wHIh  Eait  Fofk  San  JaoMo  Rivaf .. 

At  upakaam  Ma  of  Stata  Routa  106 

At  upakaant  M9  of  aooaaa  road  approwJiiMlify 

0.3  mla  doianakaani  of  County  boundiiy 

Al  upakaam  County  bounday 

2.4  fniM  downilrMfn  ol 


Road.. 


Al 

Approidnwiify  2.3 
of  Bui  Tongua  Claak. 
flMMtOaafc- 
Al  oonNuanoa  vMh  wHmv  Claak ....... 

Appiarimataly  1.8  mlaa  i^akaam  of 

W^  WHBW  OHMK.— — — .P.I.. 

But  TongutOmk: 

At  confhjanoa  wiki  WMow Ctaalt .  .  i. 
Uppiadmatafy  &.9  mla  niakaam  of 

At  •outhtmntoot  County  boundwy  « 


«Oap« 
In  taat 


oraund. 
'Bawa- 
Ion  In 
laat 
(NSVOJ 


Souro*  of  HoodbiQ  snd  tocsion 


uowmvMfn  mm  o«  sxxNnvn  rionc  nvnwi  •— 
At  County  boundvy  ■wnoiilniKi*!  0>  mi*  up- 
skMin  of  CRMby-EMlOBli  Rosd, 


t^PMtminaMtt  900  fMl  upt»Mni  ol  HuffrvNn 
Road ^ 


0.8  fflia  t4w>— II  of 
tppvoBdmcMy  S.5  mlM  of  Huflmvi  Rowl.»»~. 
Cow  Bf^ncft 
At  oonlliwnoo  wNh  EmI  Forti  Ssn  Jttdnto  Rlw» 
Apprasomslily  300   tMff  downsfeMfn  ol   i^ 

it'ww  County  boundwy 

Emt  Fofk  Sm>  JaeMo  mmr 
Appraolmata^  1.1  mlaa  dovnakaani  of  VM 
dcMrrwkaam  County  boundwy. 


At  County  boundvy  ^^proalmatafy  1.4  miaa 
downakaam  of  FM  2090 


At  oonluanoa  of  Coar  Branch ..~— ._..« 

rViwkaarii  Ma  of  SouVtam  PacMc  Ralroad 

OoDinakaam  tUm  of  Stata  Routa  106 

At  mtamii  County  beundtay 

/«Bfkorytataitf(3Uiy: 
ApprortMtaly  100  iaat  upakaam  of  County 
boundanr 


4.2 


LuoaBtfou: 
At  Coiinty  bowidwy 
Appruaimato^  4.6 
beundvy 


Of  Coun^ 


At  oonluanoa  wtai  Tarldnglon  Bayou.— 

ApprotaMtafy  3.2  mlaa  upakaam  of  I 

321 


at  2103  Ooa, 


•36 
•54 


•SO 

•41 


•61 
•96 


•66 

•73 


•78 
•62 


•126 
•133 

•146 
•151 


•S4 
•49 
•64 

•SO 

•50 

•37 
•56 

•64 

•71 

•62 

•100 
•111 


•93 
•100 
•121 
•132 
•14« 


•36 
•S3 

•67 


•103 
•114 


(oNy),  Notan  Cotaity  (FEMA  DedHi  Na. 
6923) 

■     -     .  .  -  -         U^~^         M^^,^  ^^^^^^^^  M.  a  ■  M  MM  a^^^^^^ . 

1,200  taat  iouta  of  Tana  and  PacMc  Ralraad 
aiw 


SImlom  Ooodkig  Arm  600  taat  nedi  of  Loop 
237  At  oofpovsto  Inrilk. 


rtOnmftm   SmCmfr   Mfj/m    VWrMCVm   O*   L^OV 

SvMt  mo  Id  wmt.. ■- — 


SntmJKlf  MOOIWnQ  MWK  mWKmWmSmJn  01  MWI  tmWm 

and  Sooond  9lr««l 


^'^'^  AbodhpAi^  AppraidnNiiiy  400  ImI 
ol  oonoraia  fenNi  on 


ShttoiKf  FioodlnQ  AfOK  MvMCtion  of  Aflh  Bfe'Mt 


anaftw  Abodtv  Ana:  ApproalmaMiy  75  laal 
notti  of  Tnn  «id  PacMc  RMroad  al  Orii 


Loop  237  Pl^m  Appioitatataly  200  taat  wM  of 
I  ol  Codv  and  SovonVi  8lrMli>M 
nn:  Ipprurtiitatifi  SO  taat 

«aat  of  Cadir  Skaat  and  109)  Skaal 

M  Al««:  tatamclon  of  Stata  Routa  606  and 
SIh 


Routa  606  and  10»  Skaat 

^^aK>^^^      A<AdlfaMB     0^M^a«      ainmii^n^^i     MA     ^^^ 

otnatn  mmmoh  nayvr  AppranmaMy  au  ivk 
soutt)  ol  Mvitita  20  fli  Q^raM  SkMl  fM> 


UTAH 


Pmro  (cMy).  (Mh  CotMly  (FEMA  OadMl  New 
69X3) 

1,140  iaat  (oakaam  of  Canlar 


#(tapli 
In  iaat 


oraund. 
''Ban- 
ian In 
iaat 
(NGVD) 


•2,362 
#1 

•2J64 
#1 

#1 

n 

#3 

•234 

«1 

•Z3e6 

#1 

•2,392 


Appierimataly  3,300  laal  upakaam  of  Ontar 


140  I 

15_ 


Approrimalaly  100  Iaat  donmakaam  of  Cokm- 

bta  Una 


Approdmataly  100  iaat  upakaam  of  taa  norfv 

bound  lana  of  IMnnly  Boutonrd 

ApproDdmataly  170  Iaat  i^akaam  of  3700  itarti 

Swaot.— - -.■■■—— — « 


At4600Nom 


100  I 


fwck  OtHjfon  G99lc 
ApMH^iktaH  750  iaat  aait  of  «ia  jntaraadon 

of  2620  Notti  Skaat  and  koquola  Ortn 

Approalmataly  360  Iaat  north  of  9ta  jntamadon 

^  1460  North  Skoal  and  2320  Norli  Skoal— 
ak^ortOaafc 
AppruMknataly  700  iaat  aaat  of  9w  Ir9araadtan 

of  520  Soul)  Skaal  and  1.460  Eaat  Skaat — 
Apptokk'wtal*  1.060  faat  aaat  of  taa  knraao- 

lon  of  520  SouK  Skoal  and  1450  EaM 


Approrinwtaly  300  taat  aaat  of  9>a  kmaadon 
of  640  Sau9<  Skoal  wd  1900  Eait  Skaat 

Apptcatmatafi  1.150  iaat  aata  of  •«  IMaiaae- 
Icn  of  700  Souki  Skaat  wd  1600  Ea« 

flkaat 

Itapa  anMHa  tarrevtaar  ai  9w  0%  of  now 
WtaM  Cantar  Skaat.  Prow.  Utah. 

V«MMA 

At 

At  oonRutnoa  nMh  S.  Fortt  PomI 
At  upokMni  oovponM 
«M«^ar*Awaf  AWr 

Routa  86-A 

Al 


Of  U.S. 


•4,496 

•4,52a 

•4,560 

•4,610 

•4,691 
•4,747 

•4,786 

•4,960 
#3 

•4,672 

•4.696 
•4,720 


•1,464 
•MTO 


•1,470 
•1,512 


Federal  Register  /  Vol.  53.  No.  104  /  Tuesday.  May  31.  1988  /  Rules  and  Regulations  19795 


Souroa  of  Roodkig  and  kaMon 


<  tar  fciapacltaB  al  Iha  Toam  HM, 
112  Eatt  591  Skoal.  Big  Stona  Gm.  Vir^*. 


I  CouiNy  (FEMA  Ooctm  No.  67061 

laMiH/tMt- 

Doamakoam  County  boundary 

Upnoam  Ma  of  Stata  Routa  645 

Upakaam  Ma  of  Stata  Routa  609 

ConMuanoa  of  Loonay  Cfaak 

At  doamakaam  Gnaidy  ooipon 
Upakaam  tUf  of  Stata  Routa  617. 
Upakaam  Ma  of  Stata  Routa  83— 


Uptaraam  Ma  of  Nortoli  and  Wiatain  R^taay 
(3rd  upakaam  crcaMg) 

AppradriaMy  0.72  mla  upakaam  of  Stata 
Routa  664 ., _ 


Appnadmataty  1J6  mm  upakaam  of  Stata 
Routa  664 


Upakaam  Ma  of  Stata  Routa  066 

Appr«dmataf>  300  taat  nwkaam  oonluanoa  of 

Bridga  Branch 


Upakaam  Ma  of  U.S.  Routa  400 

Approddmataly  0.8  mla  i^iakaam  of  U.S.  Routa 

460 

KnoKOmk 
Apptonrntaty  425  Iaat  do«mika«n  of  Stata 
Routa  697 


Upakaam  akto  of  Stata  Routa  609 

Approrimataly   1.1    mtaa  upakaam  of 
Routa  660 


Upakaam  Ma  of  Stata  Routa  643  (2nd  i4>- 


Upikaam  Ma  of  Stata  Routa  706- 


Upakaam  Ma  of  State  Routa  652..    . 

Approdmalaiy   1.13  miles  upstraam 
Route  652-.- 

of  Stata 

Apptodmately  ^12  mtaa  makaam 
Route  652 ._ 

of  Stata 

AiOaaf^M: 

Routa  80 „      _      . 

Routa  80 . 

of  Stata 

Appropdmataly  2.56  iMn  upakam 
Routa  80 

of  Stata 

OmmlOmk: 

Routa  828 

Upakaam  Ma  of  Stata  Routa  626 

Approidmataty  1  mla  i^wkaam  of  Sltaa  Routa 

626 ™ „  „      „ 

Approxtmately  2.15  min  upakaam 

RnHsRM 

of  Stata 

At  oonluanoa  wtti  Lautaa  Fork 

Appro>lmaMly  1.04  mtaa  upakaam  confluanoa 
wWi  Lawn  Fork - 

anca  of  Big  Uck  Branch     

At  oonluanoa  of  Big  Lkk  Branch 

AppRRdmataly  0.80  mite  upakaam  oonfluanca  of 

Tug  Fork. 
Al  downakaarii  State  boundary..-. 

Approalmataly    1.92   mIn   upakaam 

doawakaatii  Stata  boundary 

At  ivtaraam  Stata  boundary .„ 

of  •» 

al  Via  CourNy 
Admrntokatofa  OMea.  County  Courlhouaa.  MMi 
Skaat  Gnmdy.  Vkghta. 


WA8MN0T0N 


Aimka  (toam),  Uneato  Cawtty  (FEMA  Doawt 


CorbHI  l>mf  Tribulafy: 
At  doamakaam  corpon 

Juat  upakaam  of  Itaki  Skaat 

Jual  upakaam  of  Burlngton  Nonham  Ralraad - 
All 


lar  rantaa  at  Town  Hal.  19 
North  TMrd.  Aknka.  WaaNngloa 


#Oapth 


oraund. 
'Ban- 

bon  in 

iaat 

(NGVD) 


•867 
'904 

•967 
•1.006 
•1.037 
•1.093 
•1.122 

•1.183 

•1^18 

•1,265 
•1J21 

•1.366 
•1,433 

•1.475 


•924 
•966 

•1.011 

•1.063 
•1.140 
•1.171 

•1^19 

•1^74 

•1,432 
•1.466 
•1.502 

•1.560 
•1.600 

•1.617 

•1.6W 

•1.123 

•1.170 

•1.200 
•1.244 

•1.300 

•629 

•861 
•919 


•1.889 
•1.911 
•1.919 
•1.930 


Souroa  Of  leoding  and  location 


Dannpert  (eWj^  Uiaata  County  (FEMA 

i^cnonmjoa  CfOOK 
Al 


Juat  dommikaani  of  U.S.  Highmy  2 

JuM  downakaam  of  Hartisr  Skoal 

About  75  Iaat  uptkeam  ol  Thinj  Skaat 

At  upatraam  oorporata  imaa.— .— 

Mapa  ara  anHbta  lor  ra«ta»  at  Oly  HM,  411 

Morgan  Skaat.  Oavonport.  Waahington. 

Ephrata  (dty),  OtmI  County  (FEMA  Dookal  No. 
9923) 

Oiy  Cntk  On  DMMn  Avanua  NW 

Mapa  ara  wnlikli  ier  rovtaw  al  CMy  Hal,  121 
Aklar  SW..  Ephrata.  WaMngkin. 

Qnrt  County  (untaeorporatad  aron)  (FEMA 

nnm  MOffi 
Apptostknalaly  240  laal  doamabaMii  ol  Chicago. 
Mlwaukaa.  St  Paul,  and  PacMc  Rakoad..— .._ 
1.410  laal  upakaam  of 


17- 


Cnb  Qmk  limar  iho  lorni  of  Uoam  LakoX- 
Aftmukniktli   1.410  taat  upakaam  of  State 

Highway  17 

At  Gh>yd  Saapa  Water  Raooalion  Araa -._ 

Omb  Omk  (/Mar  tfw  kmn  o/  m$on  Qmk): 
Approxknataly  2.900  iaat  doamakaam  of  9m 
Kappal  Road  Brtdga 


Approamately   5.160   faat   i^nkaam   of   tM 
Kappal  Road  Bridga 


lapa  ara  uralahli  lor  rovtaw  at  Iha  Grant 
County  Pufalc  Wortis  Dapartmant  34  C  Slr^t 
NW..  Ephrata,  WaMr^lon. 


Uneein  Caunly  (uidaeorpofatad  araaa)  (FEMA 

Dackat  No.  9923) 
OooaaOaalt:' 
Appronmalaly  1.250  taat  batow  dommakawn 
oorporata  ImMi  of  Town  of  WKiur. 


Approdmalaly  200  teat  batow  downakawn  oo- 

prorata  Imita  of  Town  of  WKv 

OmkOaait 

Appragdmataly  1.100  iaat  batow  downakawn 
ooporata  Kmite  of  Town  of  Almira 

Approxknataly  300  faat  batow  downakaam  oo- 
prorata  Imita  of  Town  of  Akiifea 

Appronmalaly  3S0  lasi  abon  upakaam  oorpo- 
rata ImMa  ol  Town  ol  Aknira 

OoftonmMXt  Oatk' 

Approidmatily  200  laal  dowrstroam  ol  County 
Road  bridga  at  Ssctkin  Una  16/17  in  T2SN. 
R37E 

Appronimatefy  200  iaat  batow  downakaam  oor- 
porate  ImNa  of  Oly  of  Oennpart 

ApproKlmataly  330  laal  abon  upakaam  corpo- 
rate tantta  of  City  of  Oayanport 

Omb  Omk 

Appnadmalaiy  4.200  laal  batow  downakaam 
corporate  tmita  of  Town  of  Odaaaa 


AppRDdmataly  350  iaat  batow  downwaam  cor- 
porate imNa  of  Town  of  Odaaaa. 


Appraomalaly  400  tool  abova  upakaam  corpo- 
rate kmita  of  Town  ol  Odana 

Appnuimalaly  2.600  iaat  abon  upakaam  oor- 

porate  imita  of  Town  of  Odaan 

NoQTO  Ctatk: 

Approumataly  1.950  laal  batow  downakaam 
oorporata  imita  of  CXy  of  Spragw.- — 

Approidmataly  ISO  laal  abon  upakaam  corpo- 
rate limiti  of  Oly  of  Spragw.- 

iHp'  "^  wwmMo  fof  rovtow  st  tfw  Lmcotn 

County  Engtoaafa  Olftca.  509  Morgan  Straat 

Danr^jort.  Waahkigton. 


I  (towai  Uneota  Counly  (FEMA  DoelM 
No.  9923) 

CrabCntk 

At  downstream  corporate  limll : _ 

Juat  downslrsMn  ol  AMer  Skoal 


fOapta 
miaat 


ground. 
'Eten- 

konin 

iaal 

(NGVO) 


•2.358 
•Z375 
•2.361 
•2J66 
•Z391 


#1 


•1.053 
•1.057 


•1.057 
•1.076 


•1.278 
•1.261 


•2.156 
•1157 

•1.867 
•1.895 
•1,931 

'2.345 
•1355 
•1382 

•1.533 
•1.539 
•1,559 
'1,567 

'1,804 
•1.903 


•1.540 
•1.546 


Source  of  floodmg  and  localan 


AioantattaMofFWhSiMat 

At  cordkianoa  of  Ouck  Cnak 

Just  upatraam  of  Dobaon  Rood.. 


I  for  fOMa  at  Town  Hal.  21 
East  Firat  Avanua.  Odoiia.  Washington. 

Spragua  (aKy),  Unoeta  Counly  (FEMA  Oecfcat 
N0.M23) 

Nogro  C>90k' 

At  dowTMtraam  corporate  iml -....„ 

Just  dowtakaaiii  ol  North  First  Street _ 

Approidmataty  100  leet  upslreem  of  First  and  D 
Streets  inlersecten  bridge 


Al  upekeam  ol  oorporata  indta.-.: 

Mapa  era  siiilatU  tor  rovtaw  at  Iha  Oly  Hrt, 
Second  and  C  Streets.  Sprague.  Washmglon. 

WItaur  (town),  Lkwota  Counly  (FEMA  Oocfcal 
No.  9923). 
Gooaa  Omk  (at  l««bur). 
At 


Al  oentarikM  of  Waal  Skaat 

Just  upakaam  of  Owsion  Skoal.. 
Al  cantertna ol  US.  Highway  2.- 
Ai  upetream  corporate  imk 


I  lor  rantaa  at  Town  Hal.  14 

.  OMaian.  WKw,  WasWngkin. 


fOspai 

in  Iaat 
abon 
ground 
'Elava- 
kon  in 
leel 
(NGVD) 


•1.550 
•1.562 
•1«6 


'1.885 
'1.896 


'1.900 
'1.903 


•2.157 
•2.163 

'2.166 
•2.174 
•1176 


The  base  (100-year]  flood  elevations 
are  finalized  in  the  communities  hsted 
below.  Elevations  at  selected  locations 
in  each  community  are  shown.  Any 
appeals  of  the  proposed  base  flood 
elevations  which  were  received  have 
been  resolved  by  the  Agency. 


Sourca  ol  floodng  and  tocakon 


Moftan  CouiMy  (unfnoorporalad  araaa)  (FEMA 

Oataraob  AUwr 
Main  CharvMl,   downakaam  imit  ol  detailed 

study  (Rinr  MIe  242.4) „ 

Main  Channel,  2650  leel  downstream  ol  Naa- 

dtas  Bridga  (River  Mite  245.66) 

Main  Channel.  16300  feel  upakavn  ol  Needtes 

Bridge  (River  Mile  249i) .„... 

Main  Channel,  upstream  imN  ol  delaled  skidy 

(Rtver  Mto  252.4> 

Al  the  misrsaciion  of  Bafrackmwi  Road  and 

PlantakonOrin 

At  the  southern  mterseckon  of  HamMon  Drkra 

and  Planlatton  Orin 

Tapock  imah: 
Enkream _ „ 

Mapa  avaHiMa  lor  taapacltaA  al  the  Mohan 
Counly  Courthouae.  401  Spring  Skeet  King- 
men.  ArisorM. 

CAUTOWNU 

Miresd  Counly,  (untacorporotad  araaa)  (FEMA 
Docket  No.  9920) 

raAront  Oaoft- 
Approximately  100  leet  al)on  northern  oorpo- 

rste  imit  ol  the  City  ol  Msroed 

Approinnately  6,CXX)  feel  upetream  of  CorAh 

efKe  with  Cottonwood  Creek 

ApproumaMly  SO  leet  downskeem  of  Belvue 

Avenue 

Approumataly  100  Iaat  downstream  of  Q  Stroai 


«Ospth 
in  leet 
abon 

ground. 
'Eleva- 
ttonin 
feet 
(NGVD) 


•474 
•479 
'483 
■486 
•  1 
#2 
'460 


'167 
•173 


•176 
•186 


BEST  COPY  AVAILABLE 
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Cirdrti  Road  ml  G  SMM. 
Ontl  Omk  (mV>  Lmmi: 

AppRMnWy  4MI  IMI  OuMfflMrMnl  01  Un0Sln 


On» _       .     ™. 

AefKoamMtf  2JS00  fW  utwWm  o<  S<n>«  F» 

Om«                                 

AppragdnMMy  190  tMl  tifttnmn  of  LankM 

Avvnu*     

AnraanaMly  1.S80  MM  i»l>iwi   ol  aW 

Avvngt 

AppraonaMy  1.120  teat  upttaam  ol  SMi 

ApproximaMy  190  taal  dowimraam  of  Awanua 

AppraadmaMy  3.500  iMt  tout)  of  Awanua  Ona 
Road 

ApproomaMy  1.000  taal  aaii  (A  Itw  ioMnae- 
tion  o)  FoK  Road  and  Cudala  Road 

AppuMlmaiaty  3,000  faaff  waat  ol  ttia  MMaa^ 
ion  ol  Our  Road  tni  Ai»anua  Two 


BiK* ftmal Omt Rmcii  nmmiLmmaX 

AppfonraMMy  n  mm  i^nwn  oi  SHn 

«w  140 


140- 


ApprannaMlif  210  laat  downifeaani  ol  confer 
enca  iMlh  Canal  Oaak 


Aac*  Aaaoa^  Oaalr  nrndt  t  (mMout  ^ataak 
AppiodmMy  1»  laal  Mpatwai  ol  SMa  High- 
way 140 ._ 

AppraalHialaly  rxu  laal  downalMan  ol  conhh 
anoa  wISi  Canal  Creak  »    


ate*  Alaaeal  Q— *  nttcti  Z 
AppftadmaMy  270  taal  upaaaam  ol  conlluanoa 
im\  Baar  Craak 


AppfOKtonaftaly  1.2^  laal  upabaam  ol  confli^ 
anca  ■«>  Baar  Qraak 


tCrrnkFtmOil: 
ApprodmaMy  1.100  faal  i^alrawn  ol  Sania  Fa 

Drive.- „ 

rnmMrCkanr 
At  Aa  nMnadan  ol  Loto  A«anua  and  FfanMki 
Road — .-■■ ....^.^....— 


iaarOaat.- 

way  140 


>HVt- 


Appraodnialaly  940  laal  downalraani  ol  oonli^ 

anca  m«i  Black  Raacal  Oraak.  Raach  2 

Appraodmaialy  300  taal  dovNiafraam  liom  Slala 

HighMygO _ 

ApproidmaMy  1.000  laal  north  ol  CiDCkar  Dmr.. 
At  Via  Maraaelon  ol  McKaa  Road  aid  StMGii 


HDaplh 
kitaal 


ttnki 

laal 

(NOVO) 


mm  Omit  (MM  Lam*).- 
Jtat  dowaaaiii  ol  Sania  Fa  Awanua.. 
At  Ctiidi  A^Mma 


ApprodnaHly  1.800  taal  upaaaam  el  CNUi 

Anaiiua 


AMaa  CfmK  (^waraaMiir 
JmI  downaaaan  ol  Santa  Fa  Avanua — .....»».». 
Al  ttia  Mafaactton  d  dtattord  Avanua  and 
SunarSkaal 


AppioMkaataly  SOO  taal  aa«  ol  Knit  Road 


Jual  upaiaaiii  ol  CNMs  Avenua 
Apprarimataly  1.92S  taa( 


AppraidmaHly  4.000  taal  aasi  ol  Iha  Intaraae- 
Ion  ol  Btafta  Higtaray  140  and  «Wwatar  Road 


BaAvMn  Awnuv  Two  md  UMRQilDn  Oni._.~« 
iipo  MinMo  fof  fwlow  M  Ww  ftivoMi  CouHly 
Ptanning  Dapartmam.  2222  M  Siraal.  Maraad. 
CaMonrn 


HAWM 


tv»tkm  Strmm 
At 


#1 

■143 

*1» 
•166 
•173 

•148 
•151 
•156 

•180 

#1 
#1 
#1 

•137 
•146 
•150 

•140 
•147 

•163 

•163 

•165 

#1 

•150 
•161 

•163 

#1 

#1 

•229 
•234 

*238 

•226 

•226 

•230 
•233 

•236 


•166 


#Oap«i 

feitaai 

abe«a 

Soufca  d  flaodbiQ  and  losaaon 

^sst 

lonin 

taal 

(NOVO) 

hana5l**fl 

•313 

Apprcnmataly  100  laal  Mpakaaa  ol  n  ilinl 

Saaat — 

•471 

AppreidmaMly  1560  taal  upafcaaia  ol  Kupulau 

•626 

Mtaiataa  TritiMmyMa  1: 

At  riiiinainn  iilf'  •»•-"-»—  «"   am 

*t1> 

400  taal  ivaaaam  ol  KomoMa  DrtM- 

•366 

?nfT  faal  malr^ni  nl  kWavrt  PWa 

•365 

lart  SVaal           

•440 

WUHim  Tribmmy  Mo.  t 

•321 

Al  t.a<4itltiia  ^  KanK*^  Oiw 

•370 

AppronlmaWly  3000  taal  i»alraaai  al  KomBliili 

fMHif                            

'441 

MWakaaMkalvrMgi  * 

AppRsdmataly  20  taal  u(]|>aaiii  ol  oonluanca 

nHh  YTaialiia  Slnram      

•361 

Apprndmataly  2700  taal  upafeaam  ol  ootdb- 

anca  wWi  Wrtakaa  Btaaai                      

•402 

Appradmataly  5200  taal  vakaam  ol  oon6u- 

anoa  am  MMakaa  Skaam       

•475 

PmSftmit 

Aptiiuiiki—ly  180  taal  ivakaam  ol  can6uaaea 

vri6i  WaMtaa  Pond - „—.„.-..„ ,, ,. 

•10 

200  taal  i«akaam  ol  Waal  KaaS  Skaal 

•41 

At  KtftaopaaRoad 

*86 

At  mnfluannt  ntti  Fnw  Mta  Onak 

•140 

Appraodmataly  70  laal  i»i>iiM  ol  Mnoato 

Slraal         

•197 

100  taal  upafcaam  ol  Hahai                       .     . . 

•460 

50  taal  t^attaam  ol  Lrimamo  Skaai 

•516 

X  taal  apakaam  ol  AWoa  Read 

•560 

AppraxkMtaly  1130  taal  i«akaani  ol  Alaol 

«t»tf 

*«49 

AatafSlkawi/tr 

Appraadmataly  1930  taal  dunwkaaiw  ol  Monti 

Slraal . 

•562 

60  taal  doawkaam  ol  Uaak  Bkaal 

*6t0 

ApproakMtaly  650  taal  kpakaan  ol  AkMOta 

Oly*  

•650 

Omlml  -iL.n  O- 

Souroa  Ol  llee«no  and  tocMan 


100 


Bak  Road~ 


/tbm*aB  Oa*a«*  Afb  * 
80  laal  doanafeaam  ol 
100  ta* 


Appmdaiataly  950  taM  doarakaam  ot  MaiMlB" 


Kmfiu 

60  laal  downakaam  ol  AU  Dri«a 
40  taal  apakaam  ol 
AppfoodHMMy  2360  iMt 


19701 
Ktopul 
410  laal  dowiakaani  ol  AS  OMr6o«r  DUva... 

60  taal  apakaam  ol  Haaai  BaH  Road 

Al  dtaananea  fcem  Kaepu  Draktagaway 


340  taal  i*akaMn  ol  KuMni  llytwwy 


40  laal 
15  taal 
3060  taal 


11). 


At 
270 


eiHawal  Bak  Road - 


«0ap6i 

feitaal 


ground. 

■fTM 

civpa* 

«onln 

taal 

(N6VDI 


Al 

100  taal  ivakaam  ol  Momi  Slraal. 

Swam  C- 
All 


Approrimalaly  9Q0  taal  upakaam  el  Kupdhu 


Pt/mStmmO: 
Al  confluanca  aW 
AppnwiniaMly  2500  taal 
anca  akh  Patai  Siraam. 
AMSkaamf 
Al  oonfluanoa  vikh  f 
1200 
F: 

Al  conkuanea  aMh  Raw 
640  taal  i^akaam  ol 


Aiur«4taOMt 
240  foot  downsirMfn  of  KAnostshiM  Avwiuo.^^.^ 
At  Bonlaanei  ol  Four  Mta  Craak  TribuHnr  Na 

1 

540ta 


CraakTrliulafyNa2- 
850  taal  iiMiiii  el< 
fioarMkOaa*  ntedayMgi  1: 
Al  conllMnoo  wMh  Four  lAa  Craok.. 
Appfi)»kaatal»  1600 
onoo  nMh  Fouf  Mn  Crook.. — 
f=ar  km  Omk  imum' Ha.  t 
zona  taal  i^akiwa  el 
MlaCMak:^ 


fiav  «»  Ova*  UtatKr  Ab  * 
At  conltaaaaa  ««i  Feur  Mta  Caak 
930  taal  upakaam  ol 

Nonokaa  Onilnk^  Arb  1: 
too  taal  downakaam  ol 


VOOI  opovoOfn  Of  NNflWNnOO  rOpRMy. 
lOl 


•10 


Honokm  Onlniot  Na  i: 
360  taal  doatakaMn  ol  Koa  8kaal~ 
40  taal  isakaan  el  I 


•564 

••M 

•631 
•580 


•572 
•649 


•567 


•203 


•205 

•540 


*M6 


#1 

•627 
•647 

•1.091 
•1.340 


'1.423 


CofMwflno  0*  AB  Dtww^^ w^»— — 

00  loot  tfOMmotPooiii  of  Howrt  Soil  Rood— »■— 

20taa>minwialt 

3240  taal  upakaam  Ol  I 


I  el  Haatf  Bak  Road. 
20  taal  doanakaam  el  Huatalal  Road . 
2936  taal  ivakaam  Ol 
Mataataa  Onlmgmmi  T*almr 
At  oonNuonoo  wNh  f 

SIOU  VOOC  t^MOWn  O*  MwnHv^lO  ni^mvy.. 


At 
701 
15* 
50i 
720 
Kmjamlumtlu 
20  taal  downakaam  ol  AN  Drtaa. 


oantanma  oi  KuaMn  ngmmy  isnaH  ra^wwy 

11) 

15  taal  upakiam  el 


2740  taal  tvakaam  el 
South  Kono  MMmpowa  Mbl  1. 
atfflOMh 
Al  conMnno  ol 


•1.012 
•1.284 


ApproHlnataly  6390  ta44  i 

hoa  HI^Mvay. ..„...« ...... 

Soum  Kam  iWrtawaiCTa  No.  * 


•1J74 

•1.066 

•1.467 

*1J066 
M.M9 

•1X166 
•1.1S3 

•1.067 
•1.112 

•1,166 
•1226 

•» 


•1,140 
•1.520 
•1.614 

•10 
•167 


•49 

•250 

•1.462 

•1,660 

•150 


•16 

•367 

•1,800 

•1,97« 

•1,447 
•1,500 
•1.605 

•367 
•462 
•626 

•11 
•316 
•667 

•41 

•137 
•166 

•11 
•322 

•960 
•1.704 

•1193 
•1392 


•340 

•670 

•1452 

•1579 

•12 

•452 

•1062 
•1638 

•14 
•1512 

•2164 
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Souca  ol  floodkig  and  location 


Almouki 
20 


Approidmatalif  7250  taal  ivakaam  ol  Mamaia-~ 
noa  nynaay. 


Sou*  Arena  HMMteoww  No.  7: 
At  oonMuanca  with  SouVi  Kona  Watanxwaa 

Na  8 

At  oardadkta  ol 


Appradmataly  5690  laal  upakaam  oi' Mairiiiiih 


South  Kent  Wattnauno  No.  »: 

95  taal  above  mouki 

At  oorMortno  of 


Appraadmataly  5620  taal  ivakaam  el  Mamata 


Sbun/CMa  WManxwaaMoi  rft 
At  oordkianoa  «kh  Souki  Kena  Wktaroourae 

(to.  20 

20  taal  upakaam  ol 


Approgdmata^  2820  taal  upakaam  ol  Maniiita- 
hoa  Hi^Mtay. 


Souih  Kom  >»li«aLUJ»a  No.  ». 
25  taal  i^akaam  ol  mouti 


#Daplh 
kitaal 


ground. 

konki 

taal 

(NOVO) 


At  oantarlkw  ol  Mamatahoa  Highway... 
2750  taal  upakaam  oi 


SoM>  Kono  Wttrnvoutm  No  14: 
At  oonkuanca  akh  Soutti  Kona  Watareouraa 

Na  25 

At  oantadkta  el 


Appraadmataly  1650  taal  i^iakaam  al~MamM)- 


SoiMh  Karm  MMkrooura*  No  2& 
100  taal  upakaam  ol  mouki.. 


At  oanlarfna  el  Hookana  Road 


Appraadmataly  1200  taal  upakaam  el  M«nata- 


fof  Inopoclion  ot  Howoi 

County  Daparknem  oi  PuHc  Worta,  25  Ainiul 
Skeal,  Hie,  HawM. 

MARVUmO 


t  (ctty),  kwtapandem  CNy  (FEMA 

Qwynm  FttHIM  HmChV 
At  oonHuanca  wNh  Ulddta  BtmkIi  Patmaco 


Upakaam  Ma  oi  WaHdngton  Skaal 

At  oonfluanoa  wNh  Gwynna  Run. 

Appnsdmalaly   1,260  taal  upakaam  el  U.& 
Routol 


taelt 


Approidmataly  0.5  nUa  upakaam  ol  Wkidaor  MM 


Approrimataly  235  laet  upakaam  oi  oorporata 


Al  oonfluanoa  wkh  Hcmmaal  Hater  „ 


Upakaam  akto  ol  kna^Mata  Routa  63  ouluart- 
At  2891  Skael 


Upakaam  Ma  oi  Fala  Road  Rampa. 


Upakaam  Hda  ol  GONRAIL  (lal  upakaan 


Approdmataly  560  laal  upakaam  a<  Noittiam 


•14 
•1360 


•2224 


•440 
•1445 

•2676 

•15 
•1420 

•2714 


•720 
•964 

•1396 

•10 
•926 

•1340 


•860 


•1131 

•9 
•400 

•1066 


•8 

•27 
•34 

•51 

•171 

•210 
•245 

•265 

•6 
•51 
•83 

•134 

•170 
•194 


Sourea  Oi  floodbig  and  kicakon 


Al 
Maaiam  Run 
At  oonfluanoa  wHh  Jonat  Fala. 
Upakaam  Ma  ol  Popin  Avanua. 


Upakaam  akta  ol  Bonnta  Vtaa  OrtM  oukfart— 
toll 


Upakaam  aida  oi  Taney  Road.. 


Upakaam  akta  ol  Bancroil  Road  oulvart 

Approrimataiy  860  taal  upakaam  el  Oafea 
Una 


MMmi  Choico  Run 

Confluence  ««h  Qaiynna  Fafla 

Upakaam  aida  oi  MWiana  Avenue  oukiarL. 
Upekaam  Ma  el  Caton  Avanua  culvart.. 


Upakeem  tUo  oi  Cametary  Road  (2nd  up- 


Upekaam  Ma  oi  Yato  Avanua  oulvart 

Doamakeam  akta  el  OiicWIild  Avanua  advert.. 
McNwaa  Ajqet 


Upakaam  Ma  el  aouttibeund  law  oi  Intaralata 
Routa  895.. 

AppronmeMly  30  taal  upekaem  ol  Radecke 

Appioaknataly  0.5  mie  upekaam  oi  Ratacka 

Amnua.  .  .        

Upakaam  akta  oi  Qaiynna  FalB  Parkway  cdvart . 
Apprwknalaly  1,925  leal  upakaan  oi  Gwynna 

Fala  Parkway  oulvart 

Stony/fun: 
Upekaem  aide  ol  UrtveraKy  Parkway.. 


Upekaam  akta  el  OverhM  Road  cuhai 

Upekeem  akta  oi  el  CoU  Spring  Law  oulvart..^ 

Downakaam  aide  oi  Wyndhuat  Avenue 

Appraaknataly  0.4  nUe  upekaam  el  Wyndhni 

Avenue 


ApptaaknaMly  0.6  mIe  upekaem  ol  Wyndhural 
Avenue 


#Dapti 
in  foot 


QTOund 
*Beva- 
•onki 
tael 
(NQVD) 


AbtaiMn  Aunr 
Approidmelely  40  tael  upekaem  oi  oonfluenoe 
wHn  HonInQ  Run. 


Upekeam  aide  oi  Park  Drive  culvart... 


Upekaam  aide  ol  Qoodnow  Read  oulvat 

Appraadmataly  0-6  ndta  i^ekaem  el  Geednow 

Road  eulvat 


Oapertment,  222  Eeat  Saatoga  Skael.  66i 
Fkwr.  BaWmora,  Maylaid. 


TEXAS 


mrt,  DaBaa  and  Damon  CeunHea 
(FEHA  Deekal  Ne.  8612) 

fitoi /%r*  r/My  Ahar  ( Wkar  Stta); 

At  oonfluanoa  ol  Tknba  Craak 

At  confluence  o(  IMway  Branch 

Appraadmataly  400  tai 
Routa 121 


At  confluence  oi  Prokta  Ciaek 

On  Folk   TrinHif  Mar  Itkaf  SpH  flba  Arm 
Around  Oommlrmm  Fkxxfmy  LMKmt 
At  oonfluanoa  wNh  Ekn  Forti  TrkiNy  RMr  Maki 
Channel 


Al  dktarganoe  kem  Ekn  Fork  TrinMy  RIvw  kWn 
Chennal 


IMo  Lmiinm  Sfmum)'. 
At  confluence  wWi  Bm  Fork  TrinMy  Riva. 


•203 

•200 

•241 
•278 
•322 
•371 
•407 

•424 

•47 

•81 

•111 

•136 
•160 
•173 

•11 

•30 

•57 

•91 

•207 

•256 

•209 
•236 
•252 
•309 

•346 

•360 


•26 
•52 

•76 


•451 
•456 


•461 
•462 


•454 
•459 

•461 


Source  el  floodktg  and  locakon 


Appraadmataly  1.0  ndta  ivakeam  oi  Slata  Routa 


121. 


TtatarOaakr 

At  oonfluanoa  wflh  Ekn  Fo*  TMnly  RIva 

Approakwalaly  1,000  tael  upekaan  oi  doavn- 
alraem  croeakig  el  kitarauta  Routa  35E  maki 


Al  Round  Qrewa  Road- 


Juet  upMaem  el  upakaam  croaakig  el  tatar- 
aUta  Routa  35E  nWn  laaa 

Appraadmataly  100  taal  i«ekaem  ol  Sleta 
Routa  121 _ 

ApprodmaMy  0.74  ndta  upekaem  oi  me  oonflu- 
anoa el  Skaam  TC-l _ 

Upekaem  Ma  ol  Valey  Pakway 


Appraadmataly  400  tael  i«akaem  ol  Ow  oonflu- 
anoa oi  Skaam  TC-2 


Tintar  Oaa*  flaw  C7ia»Mrt 
At  coniuenoa  wflh  Tknba  Ciaak... 


At  dhierganoe  oi  Noodkig  kom  Tkkba  Oraak 

S>nnm  TC-1: 

At  confluence  a«i  Tkrtar  Creak. 

Upekeam  aida  el  BeMre  Beideverd. 

Upekaem  aide  el  Edmonda  Lane 

Skaam  TC-Z 

At  cordkiance  wMi  Tknba  Cieek„„ 

Appraadmataly  965  leal  i^akaan  el 

vdkt  Tbnba  Cveak .....„..„....„„. 

AaMaOMb 

At  confluanca  akh  Ekn  Forii  Trinity  RIva 

Upakaam  aida  el  kaaratata  Routa  3SE  aeukt- 
bound  lond».. 


«0ap6i 
kttoel 


oround. 
'Etava- 

konki 

taal 

(NOVO) 


Upekaem  aide  oi  Kkkpakick  Law 

At  confluanca  wMh  Prakta  Creek. 

ApproadmaMly  120  taal  doanwrean  el  AlcM- 
aon,  Topeka.  end  Senta  Fa  Ralkaad 


Appraadmataly  420  tael  upekaam  ol  8w  AlcN- 

aorv  Topaka.  and  Santa  Fa  Relraad 

SirmmPC-Z 
At  oonfluanoa  wdkt  Prakta  Craak 


Upakeem  akta  ol  Valay  Pakway 
SlrmmPC-3: 
A  oordhianoe  akh  Prakta  Craek......__„.„........... 

70  tael  i^ekaem  el  Topeka 


Oofipofm  Btonch. 

At  oonfluanoa  wlh  Lake  LewtavSe 

Downekaam  akta  ol  Brane  Bnlevard 

Approadmataly  550  tael  upakeem  oi  CHppta 

Cfook  Rood  ■.^..„...— ■.„..„,„ 


a  '  — ■   --  ■  -V  —  .p  ■  ■  11  ■  .  ol  vto  OoporiRwnl 
el  Pukic  Worka.  1000  North  Kealey,  LewtanMe. 


•462 

•451 

•453 
•454 

•456 

•476 

•466 

•512 

•535 

•464 
•462 

•477 
•500 

•567 

•534 
•535 

•462 

•521 
•576 

'502 

•521 

'532 

•521 
•564 

•542 

•547 

•537 
•547 

•571 


Hanrid  T.  Duiyee, 

Administrator,  Federal  Insurance 
Administration. 

Issued:  April  19, 1S88. 
[FR  Doc.  88-11830  Filed  5-27-88;  8:45  am] 

SNJJNa  CODE  6716-3t-« 


19798 


Proposed  Rules 


TNs  section  of  ttie  FEDERAL  REGISTER 
contains  notices  to  the  putjiic  of  ttie 
proposed  issuance  ol  rules  and 
regulations.  The  purpose  of  these  notices 
Is  to  9ve  interested  persons  an 
opportunity  to  participate  in  the  rule 
rraiiung  pnor  to  ttie  adoption  of  ttw  final 
rules. 

DEPARTMEHn'  OF  TRANSPORTATION 

I  eueiM  Hvuiuun  Amiiiiuwijuiun 

14  CFR  Parts  21  and  23  I 

(Docket  Na  056CE,  Nolle*  Na  23-ACE- 
041A] 

Spadal  Conditions;  GROB  Modal  IIS 
Sarlas  Airplanas;  Ra-oponing  of 
ConHnant  Panod 

AOCNCV:  Federal  Aviation 
Administration  (FAA).  DOT. 

action:  Reopening  of  comment  period 


:  This  notice  re-opens  the 
comment  period  for  the  submission  of 
public  comments  relating  to  Notice  23- 
ACE-041  (53  PR  13283,  April  22, 1968) 
which  was  to  close  on  May  23, 1988. 
That  notice  proposed  special  conditions 
for  the  GROB  K4odel  115  Series 
Airplanes.  The  FAA  has  determined  that 
it  would  be  in  the  public  interest  to  re- 
open the  comment  period  for  an 
additinal  90  days  to  allow  coordination 
with  foreign  entities. 

DATi:  Comments  must  be  received  on  or 
before  August  22, 1988. 


;  Comments  on  this  proposal 
may  be  mailed  in  duplicate  to:  Federal 
Aviation  Administration.  Office  of  the 
Regional  Counsel,  ACE-7,  Attention: 
Rules  Docket  Clerk.  Docket  No.  OSeCE. 
Room  No.  1558. 601  East  12th  Street, 
Kansas  City,  Missouri  64106.  All 
comments  must  be  marked:  Docket  No. 
056CE.  Comments  may  be  inspected  in 
the  Rules  Docket  weekdays,  except 
Federal  holidays,  between  7:30  a.m.  and 
4:00  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bobby  W.  Sexton,  Aerospace  Engineer, 
Standards  Office  (ACE-110),  Aircraft 
Certification  Division,  Central  Region, 
Federal  Aviation  Administration.  Room 
1656,  601  East  12th  Street,  Federal  Office 
Building.  Kansas  City,  Missouri  64100; 
telephone  (816)  426-5688. 


SUPPLEMENTARY  MFONHATIDH: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  these 
special  conditions  by  su^bmitting  such 
written  data,  views,  or  agruments  as 
diey  may  desire.  Communications 
should  identify  the  regulatory  docket  or 
notice  number  and  be  submitted  in 
duplicate  to  the  address  specified 
above.  All  communications  received  on 
or  before  the  closing  date  for  comments 
specified  above  will  be  considered  by 
the  Administrator  before  taking  further 
rulemaking  action  on  this  proposal 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  include  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  0S6CE."  The  postcard  will  be 
data  stamped  and  returned  to  the 
commenter.  The  proposals  contained  in 
this  notice  may  be  changed  in  light  of 
the  comments  received.  All  comments 
received  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  parties.  A  report  summarizing 
each  substantive  public  contact  with 
FAA  personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

AvoilabiUty  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
notice  and  Notice  23-ACE-041 
(previously  published  in  the  Federal 
Register  on  April  22. 1968  (53  FR 13283)) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Standards 
Office,  ACE-110,  ATTN:  ACE-112. 
Room  1656.  Federal  Office  Building.  601 
East  12th  Street  Kansas  City,  MO  64106. 
or  by  calling  (816)  426-5688. 

Communications  must  identify  the 
notice  nimiber  of  this  NRIM. 

Background 

On  June  23, 1986,  GROB  Werke  GmbH 
and  Company  KG,  Flugzeugbau,  Am 
Flugplatz,  D-8939  Mattsies.  Federal 
Republic  of  Germany,  made  application 
to  the  FAA  for  a  type  certificate  for  the 
GROB  Model  115  Airplane.  The  GROB 
Model  115  will  be  a  two-place,  single- 
engine  airplane  with  tricycle  landing 
gear,  a  gross  weight  of  1874  pounds,  and 
constructed  using  composite  material  in 
the  primary  structure. 
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The  proposed  type  design  of  the 
GROBMoidel  115  Airplane  contains  a 
novel  or  unusual  design  feature  not 
envisaged  by  the  applicable  Part  23 
airworthiness  standards.  Special 
conditions  are  considered  necessary 
because  the  airworthiness  standards  of 
Part  23  do  not  contain  adequate  or 
appropriate  safety  standards  for  the 
novel  or  unusual  design  feature  of  the 
GROB  Model  115  Airplane. 

A  notice  of  proposed  special 
conditions  was  published  in  the  Federal 
Register  on  April  22, 1988.  53  FR  13283. 
The  comment  period  closed  May  23. 
1988. 

le  FAA  has  reviewed  this  notice  of 
proposed  special  conditions  and 
de^rmined  ^t  the  original  closing  date 

'  the  comment  period  does  not  aUow 
BufficiJBnt  time  to  receive  comments  from 
fail^gh  entities  and  tiiat  re-opening  the 
comment  period  would  afford  those 
commenters  the  opportunity  to 
participate  in  the  development  of  these 
special  conditions. 

List  of  Subjects  in  14  CFR  Parts  21  and 
23 

Aircraft,  Air  transportation.  Aviation 
safety.  Safety. 

ExtensioB  of  CoomwDt  Period 

In  consideration  of  the  coordination 
reqidred  with  foreign  entities,  the  FAA 
concludes  that  re-opening  the  comment 
period  for  an  additional  90  days  would 
serve  the  public  interest.  Accordingly, 
the  comment  period  for  Notice  23-ACE- 
041  is  re-opened.  The  comment  period 
will  close  August  22, 1988. 

The  authority  citation  for  this  special 
condition  is  as  follows: 

Autlioriiy:  Sees.  313(a),  601.  and  603  of  the 
Federal  Aviation  Act  of  1958:  as  amended  (49 
U.S.C.  1354(a),  1421,  and  1423);  49  U.S.C 
106(g)  (Revised  Pub.  L  97-449,  lanuary  12, 
1963):  14  CFR  21.16  and  21.17;  and  14  CFR 
11.28  and  11.49. 

Issued  in  Kansas  City,  Missouri  on  May  18, 
19e& 

JeroM  M.  duvldn. 

Acting  Director,  Centra]  Region. 

[FR  Doc  88-12067  Filed  5-27-88;  8:45  am] 
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All 

Modala  F38A.  ASe.  and  BMTC 


agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  Proposed  Rulemakiag 
(NPRM).   

summary:  This  Notice  proposes  to 
adopt  a  new  Airworthiness  Directive 
(AD),  applicable  to  certain  Beech 
Models  F33A,  A36,  and  §3(BTC  airplanes 
which  would  require  removal  of  the 
Morteil  931  sound  deadener  on  the  aft 
side  of  the  fh-ewall.  TTie  FAA  has 
determined  that  this  sormd  deadener 
material  may  ignite  in  the  event  of  a  fire 
in  the  engine  compartment  The 
proposed  action  will  reduce  the 
possibility  of  injury  to  the  pilot  and 
possible  loss  of  control  of  tfie  airplane. 
date:  Comments  must  be  received  on  or 
before  August  1, 1988. 
ADDRESSES:  Beech  Service  Bulletin 
Number  2249,  dated  April  1988, 
applicable  to  this  AD  may  be  obtained 
•  from  Beech  Aircraft  Corporation, 
Commercial  Service.  Dept  52.  P.O.  Box 
85,  Wichita,  Kansas  6^201-0085  or  may 
be  examined  at  the  Rules  Docket  at  the 
address  below.  Send  comments  on  die 
proposal  in  triplicate  to  Federal 
Aviation  Administration.  Central 
Region,  Office  of  tfie  Regional  Counsel, 
Attention:  Rtiles  Dodcet  No.  88-CE-12- 
AD,  Room  1558, 601  East  12th  Street 
Kansas  City,  Missouri  84106.  Comments 
may  be  inspected  at  this  location 
between  6  a.m.  and  4  pjn.,  Monday 
through  Friday,  holidays  excepted. 

FOR  FURTHOI  NWORMATION  CONTACT: 

Larry  Engler.  Federal  Aviation 
Administration.  Wichita  Aircraft 
Certification  Office,  ACE-120W,  1801 
Airport  Road.  Room  100,  Mid-Continent 
Airiwrt  Wichita,  Kansas  67209; 
Teleiriione  (316)  946-1409. 
SUPPLEMENTARY  INFORMATION: 

Commeats  Invilad 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  satHsitting  sudi 
written  data,  views  or  arguments  as 
they  may  desire.  Comnnmications 
should  identify  the  regulatory  docket  or 
notice  nomber  and  be  submitted  in 
triplicate  to  die  address  specified  above. 
All  comnnmications  received  on  or 
before  the  closing  date  for  comments 
specified  above  will  be  considered  by 
the  Director  before  taking  action  on  the 
proposed  rul&  The  proposals  contained 
in  this  notice  may  be  changed  in  the 


light  of  comments  received.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental 
and  energy  aspects  of  the  propoaed  rule. 
All  comments  submitted  will  be 
available  both  before  and  after  the 
closing  date  for  comments  in  the  Rules 
Docket  for  examination  by  interested 
persons.  A  report  summarizing  each 
FAA  public  contact  concerned  with  the 
substance  of  this  proposal  will  be  filed 
in  the  Rules  Docket 

AvaflabOilyarNPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  Central 
Region,  Office  of  the  Regional  Counsel. 
Attention:  Airworthiness  Rules  Docket 
No.  88-CE-12-AD,  Room  1558. 601  East 
12th  Street  Kansas  Gty.  Missouri  64106. 

Discuasian 

Morteil  931  sound  deadener  material 
is  used  on  the  cabin  side  of  the  engine 
firewall  on  certain  Beech  Models  F33A, 
A38,  and  B36TC  airplanes.  Recent 
flammability  tests  of  a  firewall  with  the 
Morteil  931  material  applied  to  the  cabin 
side  revealed  the  material  would  ignite 
when  the  engine  side  of  the  firewall  is 
subjected  to  a  2000*F  flame,  the 
intensity  required  to  substantiate  the 
adequacy  of  firewall  materials  to 
contain  an  engine  compartment  fire.  In 
the  event  an  engine  compartment  fire 
ignited  the  Morteil  931  Material,  the 
resulting  fire  inside  the  cabin  could 
cause  injury  to  the  pilot  and  a  potential 
loss  of  airplane  control.  To  prevent  such 
occurrence.  Beech  has  developed 
Service  Bulletin  Number  2240  dated 
April  1988,  that  defines  procedures  to 
remove  the  Morteil  831  sound  deadener 
from  the  aft  (cabin)  side  of  the  firewall. 
Since  the  condition  described  is  likely  to 
exist  or  develop  in  other  Beech  Models 
of  the  same  design,  the  proposed  AD 
would  require  certain  Beech  Models 
F33A,  Aaeand  BaerC  airpUnes  to 
comply  with  Beech  Service  Bulletin 
Number  224a  dated  ^ril  1968. 

The  FAA  has  determined  there  are 
approximately  94  airplanes  affected  by 
the  proposed  AD.  The  cost  of  nuxlifying 
those  airplanes  is  estimated  to  be  $1,350 
per  airplane  for  a  total  cost  oi  $127JOOO. 
This  ooat  will  be  absorbed  by  Beech 
Aircraft  Coiporatiaa  under  warranty 
provisions  wpedhed  in  the  Service 
Bulletin  Number  2240  dated  April  1988. 
Few,  if  any,  small  entitiea,  therefore,  are 
expected  to  o%vn  a  auffident  number  of 
ai^ilanes  that  the  cost  to  them  will 
exceed  the  threshold  for  Regulatory 
Flexibility  action. 

Therefore.  I  certify  that  this  action  (1) 
is  not  a  major  rule  imder  the  provisions 


of  Executive  Order  12291,  (2)  is  not  a 
significant  nde  under  DOT  Regulatory 
Policies  and  Procedincs  (44  FR  11034; 
February  28. 1979]  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 

A  copy  of  the  draft  regulatory 
evaluation  has  been  prepared  for  this 
action  and  has  been  placed  in  the  public 
docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  tmder  the  caption 
"ADDRESSES". 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Saf^. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposed  to  amed  S  39.13  of  Part  39  of 
the  FAR  as  follows: 

PART  30-{  AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

AudMMity:  46  USXl  1354(a),  1421  and  1423: 
49  U.S.C.  10B(g)  (Revised.  Pub.  L  97-440, 
January  12, 1983);  and  14  CFR  11.89. 

$39.13   [Amandad] 

2.  By  adding  the  following  new  AD: 

Baack  Applies  to  Beech  airplanes  listed 
below,  certificated  in  any  category: 


F33A. 
A36.._ 


B36TC..... 


9snH  no. 


CE-1 162  ttwough  CE-1223. 
E-2383    Ihraugh    E-2406,    E-2407 

ttwough  E-2408. 
EA-468    tVDugh    EA-470,    EA-472 

MRMBh  EA^74. 


Compliance:  Required  writhln  the  next  100 
hours  time-in-service  after  die  effective  date 
of  this  AD,  unless  already  accomplished. 

To  prevent  a  potential  fire  in  the  cabin, 
accomplish  the  foUowing: 

(a)  Remove  the  MoiteU  S3l  sound  deadener 
material  from  the  aj^  side  of  die  firewall  in 
accordance  with  the  instnictione  in  Beedi 
Service  Bulletin  Number  2240  dated  ^pril 
196a 

(b)  Airplanes  may  be  flown  in  accordance 
with  FAR  21.107  to  a  location  where  this  AD 
may  be  accomplished. 

(c)  An  e<|aivalent  means  of  compliance 
with  this  AO  aiay  be  used  if  approved  by  the 
manager,  FAA.  Wichita  Aircraft  CerttflcaUon 
Office,  1801  Airport  Road,  Room  100,  Mid- 
Continent  Airport  Wichita,  Kansas  67200; 
Telephone  (316)  946-4400. 

All  persons  affected  by  this  directive  may 
obtain  copies  of  the  docmnents  refpired  to 
herein  upon  request  to  Beechcrafl  Aero  and 
Aviation  Centers;  Beech  Aircraft 


19800 


Federal  Register  /  Vol.  53.  No.  104  /  Tuesday.  May  31.  1968  /  Proposed  Rules 


Federal  Register  /  Vol.  53.  No.  104  /  Tuesday.  May  31.  1968  /  Proposed  Rules 


Corporation.  Commercial  Service,  Dept.  52. 
P.O.  Box  85.  Wichita,  Kansas,  67201-0065.  or 
may  examine  these  documents  at  the  FAA, 
Office  of  the  Regional  Counsel.  Room  1558. 
601  East  12th  Street,  Kansas  City.  Missouri 
64106. 

Issued  in  Kansas  City,  Missouri,  on  May  17, 
1968. 

PniUCBohr, 
Director,  Central  Region. 
[FR  Doc.  88-12070  Filed  5-27-88;  8:45  am] 
MLUNO  COOC  4«10-1>-M 


14CFRPart39 

(Doefcct  Na  8»-NM-52-AO] 

Airworttiinees  Directives;  Boeing 
Model  737-100  and  -200  Series 


AOENCV:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice  of  Proposed  Rulemaking 
(NPRM). 


r.  This  notice  proposes  to  revise 
an  existing  airworthiness  directive  (AD), 
applicable  to  Boeing  Model  737-100  and 
-200  series  airplanes,  which  currently 
requires  inspections  for  cracks  in  the  aft 
engine  moimt  cone  bolt,  and 
replacement  if  necessary.  This  action 
would  require  installation  of  an  aft 
engine  mount  secondary  support, 
installation  of  an  aft  mount  cone  bolt 
failure  indicator,  and  continuing 
inspections  of  the  aft  mount  indicator. 
Incorporation  of  these  items  would 
constitute  terminating  action  for  the 
currently  required  inspections.  This 
action  is  necessary  to  prevent 
separation  of  an  engine  in  the  event  of 
an  aft  mount  cone  bolt  failure. 
DATE  Comments  must  be  received  no 
later  than  July  22. 1988. 
AfXmESSCS:  Send  comments  on  the 
proposal  in  duplicate  to  Federal 
Aviation  Administration,  Northwest 
Moimtain  Region,  Office  of  the  Regional 
Counsel  (Attn:  ANM-103),  Attention: 
AirwortUjiess  Rules  Docket  No.  8&-NM- 
52-AD.  17900  Pacific  Highway  South,  C- 
68966.  Seattle,  Washington  98168.  The 
applicable  service  information  may  be 
obtained  from  the  Boeing  Commercial 
Airplane  Company,  P.O.  Box  3707, 
Seattle,  Washington  98124.  This 
information  may  be  examined  at  the 
FAA,'Northwest  Moimtain  Region.  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  Seattle  Aircraft 
Certification  Office,  FAA,  Northwest 
Mountain  Region,  9010  East  Marginal 
Way  South,  Seattle,  Washington. 
raa  RNiTHCii  iNFomiATiON  contact: 
Ms.  Barbara  ).  Baillie,  Airframe  Branch, 
ANM-120S;  telephone  (206)  431-1927. 
Mailing  Address:  FAA,  Northwest 


Mountain  Region,  17900  Pacific  Highway 

South,  C-88966.  Seattle.  Washington 

98168. 

SUPPLEMCNTARY  INFORMATKMl: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  date,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA/public 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  FAA, 
Northwest  Mountain  Region,  Office  of 
the  Regional  Counsel  (Attn:  ANM-103). 
Attention:  Airworthiness  Rules  Docket 
No.  88-NM-52-AD.  17900  Pacific 
Highway  South.  C-68966.  Seattle. 
Washington  98168. 

Discussion 

On  December  24, 1987,  the  FAA 
issued  AD  88-01-07,  Amendment  39- 
5828  (53  FR  9;  January  4, 1988),  to  require 
inspection  for  cracks  in  the  aft  engine 
moimt  cone  bolt  and  replacement  if 
necessary,  on  Boeing  Model  737-100  and 
737-200  series  airplanes.  That  action 
was  taken  as  a  result  of  a  cone  bolt 
failure  that  resulted  in  an  engine 
separation. 

Since  issuance  of  that  AD,  the  FAA 
has  determined  that  installation  of  an 
aft  engine  moimt  secondary  support 
along  with  an  aft  mount  cone  bolt  failure 
indicator,  would  be  necessary  to  provide 
an  acceptable  level  of  safety  and 
prevent  inadvertent  engine  separation 
due  to  a  failed  cone  bolt.  These 
installations,  in  conjunction  with 
ongoing  inspections  of  the  aft  amount 
indicator,  will  provide  terminating 
action  for  the  inspections  currentiy 
required. 

The  FAA  has  reviewed  and  approved 
Boeing  Service  Bulletin  737-71-1069, 
Revision  1,  dated  May  19, 1988.  which 
describes  procediuvs  for  installation  of 


the  afi  engine  mount  secondary  support 
and  cone  bolt  failure  indicator. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  this 
same  type  design,  an  Mi  is  proposed 
which  would  require  installation  of  an 
aft  engine  mount  secondary  support  and 
cone  bolt  failure  indicator,  in 
accordance  with  the  service  bulletin 
previously  mentiond,  and  establishment 
of  procedures  for  checking  for  cone  bolt 
integrity. 

It  is  estimated  that  432  airplanes  of 
U.S.  registry  would  be  affected  by  this 
AD.  that  it  would  take  an  average  of 
approximately  24  manhours  per  airplane 
to  accomplish  the  required  actions,  and 
that  the  average  labor  cost  would  be  $40 
per  manhour.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $414,720. 

The  regulations  set  forth  in  this  notice 
would  be  promulgated  pursuant  to  the 
authority  in  the  Federal  Aviation  Act  of 
1958.  as  amended  (49  U.S.C.  1301,  et. 
seq.)  which  statute  is  construed  to 
preempt  state  law  regulating  the  same 
subject  Thus,  in  accordance  with 
Executive  Order  12612.  it  is  determined 
that  such  regulations  do  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism 
Assessment. 

For  these  reasons,  the  FAA  has 
determined  that  this  dociunent  (1) 
involves  a  proposed  regulation  which  is 
not  major  under  Executive  Order  12291 
and  (2)  is  not  a  significant  rule  pursuant 
to  the  Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  16. 1979);  and  it  is 
further  certified  under  the  criteria  of  the 
Regulatory  Flexibility  Act  that  this 
proposed  rule,  if  promulgated,  will  not 
have  a  significant  economic  impact 
positive  or  negative,  on  a  substantial 
number  of  small  entities  because  few,  if 
any,  Model  737  series  airplanes  are 
operated  by  small  entities.  A  copy  of  a 
draft  regulatory  evaluation  prepared  for 
this  action  is  contained  in  the  regulatory 
docket. 

Ust  of  Subjects  in  14  CFR  Part  39 

Aviation  safety,  Aircraft. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  S  39.13  of  Part  39  of 
the  Federal  Aviation  Regulations  (14 
CFR  39.13)  as  follows: 

PART  3»-[AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 


Authority:  49  U.S.C.  1354(a),  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449. 
January  12. 1983);  and  14  CFR  11.88, 

$39.13    [AmwKM] 

2.  By  revising  AD  88-01-07. 
Amendment  39-5826  (53  FR  9:  January  4. 
1988],  to  add  a  new  paragraph  B.,  and 
reidentify  existing  paragraphs  B.  and  C 
as  C.  and  D.,  respectively,  to  read  as 
follows: 

Boaing:  Applies  to  all  Model  737-100  and  - 
200  series  airplanes,  certificated  in  any 
category.  Compliance  required  as 
indicated,  unless  previously 
accomplished. 
To  prevent  inadvertent  separation  of  the 
engine  from  the  airplane,  accomplish  the 
foUo%ving: 

A  Within  the  next  300  landings  after  the 
effective  date  of  Amendment  39-^5826  (which 
is  January  25, 1968],  and  thereafter  at 
intervals  not  to  exceed  600  landings,  inspect 
for  cracks  in  the  aft  engine  mount  cone  bolt 
in  accordance  with  Boeing  Alert  Bulletin  Jh- 
71A1212,  dated  December  22, 1967,  nsing 
ultrasonic  inspection  techniques.  Replace 
cracked  cone  bolts,  prior  to  farther  flight 
with  bolts  that  have  beoi  inspected  in 
accordance  with  the  Boeing  Alert  Service 
Bulletin  previously  mentioned,  using 
magnetic  particle  inspection  techniques. 
Replacement  cone  bolts  must  be 
ultrasonically  inspected  for  internal  craclcing 
in  accordance  with  the  provisions  of  this 
paragraph  at  intervals  not  to  exceed  600 
landings. 

B.  Within  the  next  3,000  landings  after  the 
effective  date  of  this  amendment  accompUsh 
the  following: 

1.  Install  an  aft  engine  mount  secondary 
support  (2  per  airplane],  in  accordance  with 

.  Boeing  Service  Bulletin  737-71-1060,  Revision 
1.  dated  May  19, 1988. 

2.  InaUltan  aft  engine  mount  cone  bolt 
failure  indicator,  externally,  on  each  engine 
nacelle,  in  accordance  with  Boeing  Service 
Bulletin  737-71-1069,  Revision  1,  dated  May 
19. 1968. 

3.  Following  the  accomplishment  of 
paragraph  B.2..  above,  inspect  the  aft  mount 
cone  bolt  indicator  at  intervals  thereafter  not 
to  exceed  3  calendar  days  (72  hours)  on  in- 
service  airplanes.  Improper  alignment 
indicates  a  broken  aft  cone  bolt.  Broken  cone 
bolts  must  be  replaced  with  ainworthy  parts 
prior  to  further  Qi^t 

Accomplishment  of  the  requirements  of  this 
paragraph  constitutes  terminating  action  for 
the  inspection  required  by  paragraph  A., 
above. 

C.  An  alternate  means  of  compliance  or 
adjustment  of  tlie  oonq;)liance  time,  which 
provide  an  acceptable  level  of  safety,  may  be 
used  when  approvad  by  the  Manager.  Seattle 
Aircraft  Certification  Office,  FAA,  Northwest 
Mountain  Region. 

NotK  The  request  ahouki  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (FMI),  who  may  add  any  comments 
and  then  send  it  to  the  Seattle  Aircraft 
Certification  OfBce. 

D.  Special  fli^t  peimila  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
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operate  airplanes  to  a  base  in  order  to 
coDiply  with  the  requirements  of  this  AD. 

Issued  in  Seattle,  Washington,  on  May  20, 
1988. 

Frederick  M.  Isaac. 

Acting  Director.  Northwest  Mountain  Region. 
[FR  Doc.  88-12068  Filed  5-27-88;  8:45  am] 
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14  CFR  Part  39 
[Dodwt  Na  M-CE-11-A0] 

Airworttiiness  Directtvee;  MORA  VAN 
Model  ZUN  526L  Airptanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Notice  of  Proposed  Rulemaking 
(NPRM). 

summary:  This  notice  proposes  to  adopt 
a  new  Airworthiness  Directive  (AD), 
applicable  to  MORA  VAN  Model  ZLIN 
526L  airplanes,  which  would  require 
repetitive  inspections  of  certain  fuselage 
welds  for  cracks.  There  have  been 
reports  pf  cracks  being  found  near  the 
leveling  points  in  this  tubular  structure. 
The  proposed  AD  would  assure  ecu>ly 
detection  of  these  cracks  thus  precluding 
a  structural  failure  and  possible  loss  of 
the  airplane. 

DATES:  Comments  must  be  received  on 
or  before  July  15. 198& 
ADDNESSES:  Mandatory  Service  Bulletin 
(MSB)  Z526/62.  dated  July  3a  1987. 
applicable  to  this  AD  may  be  obtained 
from  MORA  VAN  National  Corp..  765-81 
Otrokovice,  Czechoslovakia.  This 
information  also  may  be  examined  at 
the  Rules  Docket  at  the  address  below. 
Send  comments  on  the  proposal  in 
triplicate  to  Federal  Aviation 
Administration.  Central  Region.  Office 
of  the  Regional  Counsel  Attention: 
Rules  Docket  No.  88-CE-ll-AO.  Room 
1558. 601  East  12tfa  Street  Kansas  City. 
Missoiui  64106.  Comments  may  be 
inspected  at  this  location  between  8  a.m. 
and  4  p.m..  Monday  through  Friday, 
holidays  excepted. 
FOR  FURTHER  INFORMATION  CONTACR 
Mr.  M.  Dearing,  Aircraft  Certification 
Staff.  AEU-loa  Europe.  Africa  and 
Middle  East  Office.  FAA.  c/o  American 
Embassy.  1000  Brussels.  Belgium; 
Telephone  (322)  513.38.30;  or  Mr.  H. 
Belderok.  FAA.  ACE-109,  601  East  12th 
Sb«et  Kansas  City.  Missouri  64106; 
Telephone  (816)  426-6932. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views  or  arguments  as 


they  may  desire.  Communications 
should  identify  the  regulatory  docket  or 
notice  number  and  be  submitted  in 
triplicate  to  the  address  specified  above. 
All  communications  received  on  or 
before  the  closing  date  for  comments 
specified  above  will  be  considered  by 
the  Director  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  the 
light  of  comments  received.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic  environmental 
and  enei^  aspects  of  the  proposed  rule. 
All  comments  submitted  will  be 
available  both  before  and  after  the 
closing  date  for  comments  in  the  Rules 
Docket  for  examination  by  interested 
persons.  A  report  summarizing  each 
FAA  public  contact  concerned  with  the 
substance  of  this  proposal  will  be  filed 
in  the  Rules  Docket. 

Availability  of  NHlMs 

Any  person  may  obtaui  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Central 
Region.  Office  of  the  Regional  Counsel. 
Attention:  Rules  Docket  No.  88-CE-ll- 
AD,  Room  1558,  601  East  12th  Street. 
Kansas  City,  Missouri  64106. 

There  have  been  at  least  two  reports 
of  cracks  being  found  in  certain  tubular 
portions  of  the  airframe  at  the  leveling 
points  located  at  the  fpward  end  of  the 
cockpit  area  on  MORA  VAN  Model 
ZLIN  526L  airplanes.  These  cracks  are 
believed  to  be  caused  by  loads  during 
aerobatic  maneuvers.  Cracks  in  the 
fuselage  tubular  structure  may  cause 
failure  of  this  structure  and  possible 
catastrophic  loss  of  the  airplane.  As  a 
result  MORA  VAN  National  Corp.  has 
issued  MSB  Z526/62  dated  July  30, 1987, 
which  requires  repetitive  visual 
inspections  for  cracks  using  a  3-power 
magnifying  glass  of  the  tubular  structure 
around  the  airplane's  leveling  points  at 
the  forward  end  of  the  cockpit  area.  If  a 
crack  is  found,  before  further  flight  a 
repair  scheme  must  be  obtained  from 
MORA  VAN.  The  State  Aviation 
Inspection  (SLA),  which  has 
responsibility  and  authority  to  maintain 
the  continuing  airworthiness  of  these 
airplanes  in  Czechoslovakia,  has 
classified  this  Service  bulletin  (S/B)  and 
the  actions  recommended  therein  by  the 
manufacturer  as  mandatory  to  assure 
the  continued  airworthiness  of  the 
affected  airplanes.  On  airplanes 
operated  under  SAI  registration,  this 
action  has  the  same  efiect  as  as  AD  on 
airplanes  certified  for  operation  in  the 
United  States.  The  FAA  relies  upon  tiie 
certification  of  Czechoslovakia 
combined  with  FAA  review  of  pertinent 
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documentation  in  finding  compliance  of 
the  design  of  these  airplanes  with  the 
applicable  United  States  airworthiness 
requirements  and  the  airworthiness 
conformity  or  products  of  this  type 
design  certificated  for  operation  in  the 
United  States.  The  FAA  has  examined 
the  available  information  related  to  the 
issuance  of  the  SAI  and  the  mandatory 
classification  of  this  MSB  Z526/62. 
dated  July  30, 1987,  by  the  SAI.  Based  on 
the  foregoing,  the  FAA  believes  that  the 
condition  addressed  by  MSB  Z52e/62 
dated  July  30, 1987,  is  an  unsafe 
condition  that  may  exist  on  other 
products  of  this  t)n?e  design  certificated 
for  operation  in  the  United  States. 
Consequently,  the  FAA  proposes  as  AD 
applicable  to  MORA  VAN  Model  ZLIN 
526L  airplanes  which  would  require 
repetitive  visual  inspections  in 
accordance  with  MORA  VAN  MSB 
Z526L,  dated  July  30, 1987,  every  100 
hours  time-in-service  of  the  tubular 
8tnictiu«  around  the  airplane  leveling 
points  at  the  forward  end  of  the  cockpit 
area.  If  cracks  are  found,  repair        i 
instructions  must  be  obtained  from 
MORA  VAN  and  approved  by  the 
Manager,  Aircraft  Certification  Staff, 
AEU-100. 

The  FAA  has  determined  there  are 
currently  no  airplanes  of  U.S.  Registry 
affected  by  the  proposed  AD.  The  cost 
of  inspecting  the  tubular  structure  in  the 
vicinity  of  the  leveling  points  at  the 
forward  end  of  the  cockpit  area  required 
by  the  proposed  AD  is  estimated  to  be 
$320  (8  hours  at  $40  per  hour]  per 
airplane.  The  total  cost  is  estimated  to 
be  nil  to  the  private  sector.  The 
regulations  set  forth  in  this  notice  would 
be  promulgated  pursuant  to  authority  in 
the  Federal  Aviation  Act  of  1958.  as 
amended  (49  U.S.C.  1301,  et  seq.),  which 
statute  is  construed  to  preempt  State 
law  regulating  the  same  subject.  Thus,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  such  regulation 
does  not  have  federalism  implications 
warranting  the  preparation  of  a 
Federalism  Assessment 

Therefore,  I  certify  that  this  action  (1) 
is  not  a  "major  rule"  under  the 
provisions  of  Executive  Order  12291;  (2) 
is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR-11034;  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory  > 
Flexibility  Act.  A  copy  of  the  draft ' 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  public 
docket  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 


location  provided  under  the  caption 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  $39.13  of  Part  39  of 
the  FAR  as  follows: 

PART  39-[  AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423: 
49  U.S.C.  106(g)  (Revised,  Pub.  L  97-448, 
January  12, 1963):  14  CFR  11.89. 

§39.13    [AmMided] 

2.  By  adding- the  following  new  AD: 

MORAVAN:  Applies  to  Model  ZLIN  S28L  (aU 
serial  numbers)  airplanes  certificated  in 
any  category. 
Compliance:  Required  within  the  next  100 
hours  time-in-service  (TIS)  after  the  effective 
date  of  this  AO  and  every  100  hours  TIS 
thereafter,  unless  already  accomplished. 
To  preclude  structural  airframe  failure, 
accomplish  the  following: 

(a)  Visually  inspect  using  a  3-power 
magnifying  glass,  the  forward  fiortion  of  the 
cabin  area  tubular  structure  around  the 
airplane  leveling  points,  for  cracks  using 
supplementary  lighting  as  required  in 
accordance  with  MORAVAN  Mandatory 
Service  Bulletin  Z526L,  dated  July  30. 1987.  If 
a  crack  is  found,  before  further  flight  repair 
the  crack  in  accordance  with  instructions  for 
MORAVAN  approved  by  the  Manager, 
Aircraft  Certification  Staff.  AEU-100. 

(b)  Airplanes  may  be  flown  in  accordance 
wiih  FAR  21.197  to  a  location  where  this  AD 
may  Ite  accomplished. 

(c)  An  equivalent  means  of  compliance 
with  this  AD  may  be  used  if  approved  by  the 
Manager,  Aircraft  Certification  Staff,  AEU- 
lOa  Europe,  Africa  and  Middle  East  Office, 
FAA  c/o  American  Embassy,  B-IOOO 
Brussels,  Belgium. 

All  persons  affected  by  this  directive  may 
obtain  copies  of  the  document  referred  to 
herein  upon  request  to  Aircraft  Certification 
Staff,  AEU-100,  Europe,  Africa  and  Middle 
East  Office,  FAA  c/o  American  Embassy,  B- 
1000  Brussels,  Belgium:  MORAVAN  National 
Corp..  765-81  Otrokovice,  Czechoslovakia,  or 
may  examine  these  documents  at  the  FAA 
Office  of  the  Regional  Counsel,  Room  1558, 
601  East  12th  Street  Kansas  City.  Missouri 
64106. 

Issued  in  Kansas  City,  Missouri,  on  May  16. 
1988. 

Paul  K.  Bohr, 
Director,  Central  Region. 
[FR  Doc  88-12066  Filed  5-27-88;  &-45  am] 
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14  CFR  Part  39 
(DodMt  Na  86-ANE-451 

AirworttUnees  Directives;  Rolls-Royce 
pic  (R*R)  (Fonnerty  Roll»4toyc« 
UmKed)  Dwt  Mks.  506, 510, 51 1, 514, 
525, 526, 527, 528, 529, 531. 532.  and 
542  Series  Turboprop  Enginee  and  All 
Variants 

AOENCV:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice  of  Proposed  Rulemaking 
(NPRMJ. 


;  This  notice  proposes  to 
supersede  an  existing  airworthiness 
directive  (AD)  which  imposed  reduced 
life  limits  on  certain  high  pressrue  (HP) 
and  low  pressure  (IP)  impellers  on 
certain  R-R  Dart  turboprop  engbies.  The 
proposed  AD  wold  supersede  AD  73-21- 
04.  Amendment  39-1734  (38  FR  27819). 
by  reducing  life  limits  on  certain  HP 
impellers,  and  restating  for  clarity 
existing  AD  requirements  with  respect 
to  HP  and  LP  impeller  life  limits.  The 
proposed  AD  is  needed  to  prevent  low 
cycle  fatigue  (LCF)  failure  of  certain  HP 
impellers  by  imposing  a  reduced  life 
limit  on  affected  HP  impellers. 
DATE  Comments  must  be  received  on  or 
befoe  June  30, 198& 

AODRESSES:  CoDunents  on  the  proposal 
may  be  mailed  in  duplicate  to: 
Federal  Aviation  Administration,  New 

England  Region,  Office  of  the  Regional 

Counsel,  Attention:  Rules  Docket 

Number  86-ANE-45, 12  New  England 

Executive  Park  Burlington, 

Massachusetts  01803. 
or  delivered  in  duplicate  to  Room  311  at 
the  above  address. 

Comments  delivered  must  be  marked: 
"Docket  Number  88-ANE-45". 

Comments  may  be  inspected  at  the 
New  England  Region.  Office  of  the 
Regional  Counsel  Room  311,  between 
the  hours  of  .8:00  a.m.  and  4:30  p  jn.. 
Monday  through  Friday,  except  federal 
holidays. 

TOR  FURTHEII  MFORMATION  CONTACT: 
Marc  J.  Bouthillier,  Engine  Certification 
Branch.  ANE-142.  Engine  Certification 
Office,  Aircraft  Certification  Division. 
Federal  Aviation  Administration,  New 
England  Region.  12  New  England 
Executive  Paiic.  Burlington. 
Massachusetts  01803;  telephone  (617) 
273-7085. 
SUmCMKNTAIIV  MFORMATKM: 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 


number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  conunents  will  be 
considered  by  the  Director  before  taking 
action  on  the  proposed  rule.  The 
proposal  contained  in  this  notice  may  be 
changed  in  the  light  of  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  aftr  the  closing  date  for  comments, 
in  the  Rules  Docket  at  the  address  given 
above,  for  examination  by  interested 
persons.  A  report  summarizing  each 
FAA-public  contact  concerned  with  the 
substance  of  the  proposed  AD.  will  be 
filed  in  the  Rules  Docket 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  conunents 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  86-ANE-45".  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter. 

The  regulations  set  forth  in  this  notice 
would  be  promulgated  pursuant  to  the 
authority  in  the  Federal  Aviation  Act  of 
1958.  as  amended  (49  U.S.C.  1301,  et 
seq,),  which  statute  is  construed  to 
preempt  state  law  regulating  the  same 
subject  Thus,  in  accordance  with 
Executive  Order  12612,  it  is  determined 
that  such  regulations  do  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism 
Assessment 

This  notice  proposes  to  supersede 
Amendment  39-1734  (38  FR  27819).  AD 
73-21-04,  which  specifies  Ufe  limits  for 
HP  and  LP  impellers.  Since  issuing 
Amendment  39-1734,  the  FAA  has 
determined  that  an  HP  impeller  failure 
resulted  bom  LCF  cracking.  A  stress 
analysis  and  a  review  of  service 
experience  has  confirmed  the  need  to     ^ 
reduce  the  life  limit  on  certain  HP 
impellers.  The  FAA  has  also  determined 


the  need  to  restate  for  clarity  existing 
HP  and  LP  impeller  life  limits  which 
remain  unchanged.  Therefore,  the  FAA 
proposes  to  supersede  Amendment  39- 
1734  by  imposing  reduced  life  limits  for 
certain  HP  impellers,  and  restating 
existing  HP  and  LP  impeller  life  limits 
for  clarity. 

Conclusion 

The  FAA  has  determined  that  the 
proposed  regulation  invovles  784 
engines,  with  approximately  100  engines 
affected  by  the  new  reduced  HP  impeller 
life  limits.  The  approximate  cost  for 
those  100  engines  is  $8,400  per  engine. 
The  remaining  684  engines  are  covered 
by  already  existing  AD  requirements. 
and  therefore  no  additional  costs  are 
incurred.  Therefore.  I  certify  that  this 
section:  (1)  Is  not  a  "major  rule"  under 
Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact  positive  or  negative, 
on  a  substantial  number  of  amaU  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act  A  copy  of  the  draft 
evaluation  prepared  for  this  action  is 
contained  in  the  regulatory  docket  A 
copy  of  it  may  be  obtained  by  contacting 
the  person  identified  under  the  caption 

"FOR  FURTHER  INFORMATION  CONTACT". 

List  of  Subjects  in  14  CFR  Part  39 

Engines,  Air  transportation.  Aircraft 
Aviation  safety. 

Hie  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  (FAA)  proposes  to 
amend  Part  39  of  the  Federal  Aviation 
Regulations  (FAR)  as  follows: 

PART  39  [AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421.  and  1423: 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449, 
January  12, 1983):  and  14  CFR  11.85. 

Life  Limit  in  Number  of  Fughts 


S  39.13    [Amwidad] 

2.  By  adding  to  S  39.13  the  following 
new  airworthiness  directive  (AD)  which 
supersedes  AD  73-21-04,  Amendment 
39-1734  (38  FR  27819)  as  follows: 

RoUs-Royoa  pic  Applies  to  Rolls-Royce  pic 
(R-R)  (Formerly  Rolls-Royce  Limited) 
Dart  Mks.  506.  510.  511,  514,  525.  526,  527, 
528,  529.  531.  532,  and  542  series 
turboprop  engines  and  all  variants. 
Compliance  is  required  as  indicated,  unless 

already  accomplished. 
To  prevent  fatigue  failure  of  high  pressure 

(HP)  impellers  and  low  pressure  (LP) 

impellers,  accomplish  the  following: 

(a)  Remove  from  service  HP  impellers 
installed  in  Dart  Mks.  506,  510,  511,  514,  and 
all  variants,  in  accordance  with  the  follo%ving 
schedule: 

(1)  HP  impellers  to  Mod  844  standard 
which  have  accumulated  8,000  or  more  total 
flights  since  new  on  the  effective  date  of  this 
AD,  within  the  next  400  flighu  from  the 
effective  date  of  this  AD,  or  within  the  next 
12  calendar  months  from  the  effective  date  of 
this  AD,  whichever  comes  later. 

(2)  HP  impellers  to  Mod  1455  standard 
which  have  accumulated  8,600  or  more  total 
flights  since  new  on  the  effective  date  of  this 
AD,  within  the  next  400  flights  from  the 
effective  date  of  this  AD.  or  within  the  next 
12  calendar  months  from  the  effective  date  of 
this  AD,  whichever  comes  later. 

(3)  HP  impellers  to  Mod  844  standard 
which  have  accumulated  less  than  8.000  total 
flights  since  new  on  the  effective  date  of  this 
AD,  at  or  prior  to  acctmiiulating  8,400  total 
flights  since  new. 

(4)  HP  impellers  to  Mod  1455  standard 
which  have  accumulated  less  than  8,600  total 
flights  since  new  on  the  effective  date  of  this 
AD,  at  or  prior  to  accimiulating  9,000  total 
flights  since  new. 

Notes:  Total  flights  since  new  is  defined  as 
the  total  number  of  flights  accumulated  by 
the  part  since  first  installation  in  an  engine. 
This  total  includes  all  Mod  standards  the  part 
has  operated  under.  Reference  R-R  Service 
Bulletin  (SB)  DA72-496.  June  1986. 

(2)  This  action  establishes  a  new  manual 
Ufe  limit  for  HP  impellers  as  noted  in  (a) 
above. 

(b)  To  prevent  fatigue  failure  of  HP 
impellers,  remove  from  service  HP  impellers 
installed  in  Dart  Mks.  525.  526.  527,  528,  529, 
531,  532,  542,  and  all  variants,  on  or  before 
the  life  limits  in  the  following  schedule: 


OwtMk. 


525  thru  529.. 
531  and  532.. 
542 


Pre-mod 
797 


4,500 
4.500 

*NA 


Mod  797 


bora 

proc- 


11,000 

11,000 

■NA 


Mod  797 

pf*.mod 

1455 


14,000 
14,000 
12,000 


Mod 
1465 


■NC 

«NC 

•16.000 


Mod 
1475 


•NC 

'NO 

14,500 


'  NC— Uto  lm«>  not  covered  by  INs  AO.  Information  relating  to  these  impeNers  is  contained  in  the  manufacturer's  appropriate  overhaul  manual 
■  NA— Modal  not  applicable  to  spedfic  inipellar. 
*  Since  bioorp.  of  mod  1455. 
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Note:  The  above  noted  HP  impeUar  life 
limits  were  published  in  AD  73-21-01 
Ameodment  99-1734  (38  FR  Z7819),  and  have 
not  changed.  This  section  is  only  intended  to 
reprint  for  darity,  already  existing  AO 
requirements  with  respect  to  cmrent  R-^  SB 
information. 

(c)  To  prevent  fatigue  foihire  of  LP 
impellers,  remore  from  service  LP  impellers 
installed  in  Dart  Mks.  506,  5ia  511.  514, 5Z5, 
52S.  527.  528.  529.  531.  532.  54Z  and  all 
variants,  on  or  before  the  life  limits  in  the 
following  schedule: 


Ufe  Limit  m  Number  of  Flights 


OvtMk. 

Mod 
797 
open 
bora 

Mod 
797 

1455 

Mod 
1455 

^Mt 

lOSOO 

10500 

10,500 

10,500 

9.000 

9.000 

>NO 

11.250 

11,250 

11,250 

11,250 

9000 

9.000 

9.000 

11,250 

Sift 

11,250 

Sli 

11,250 

51 4„ 

11,250 

^^ttrnfifn 

9,000 

531  ilni  532 

54^.„    

9,000 
9.000 

>  NA— Modal  not  sppfcaUe  to  specific  UnpeNer. 

Notes:  (1)  LP  impellers  to  Mod  1455  Plart  1 
standard  (manufactured  by  R-R  to  this 
standard)  are  not  affected  by  this  AD.  Life 
limits  for  this  part  are  quoted  in  the  overhaul 
manual.  Chapter  5,  "Time  Limita". 

(2)  The  above  noted  LP  impeller  life  limits 
were  pnbliahed  in  AD  73-21-04.  Amendment 
39-1734  (38  FR  27819).  and  have  not  changed. 
Thia  AD,  with  respect  to  LP  impeller  life 
limits,  is  only  intended  to  reprint  for  clarity, 
already  existing  AD  requirements  with 
respect  to  current  R-R  SB  informaticm. 

(3)  RoUa-Royce  Dart  Service  Bulletin  72-463 
also  pertataM  to  LP  impeller  life  limits.  | 

(d)  Aircraft  may  be  ferried  in  accordance 
with  the  proviaioni  of  FAR  21.197  and  21.199 
to  a  base  where  the  AD  can  be  accomplished. 

(e)  Upon  submission  of  substantiating  data 
by 'an  owner  or  operator  through  an  FAA 
airworthiness  inspector,  the  Manager.  Engine 
Certification  Office.  New  England  Region, 
may  adiust  the  compliance  schedules   , 
specified  in  this  AD. 

(f)  Upon  request,  an  equivalent  means  of 
compliance  with  the  requirements  of  this  AD 
may  be  approved  by  the  Manager.  Engine 
Certification  OfRce.  Aircraft  Certification 
Division.  Federal  Aviation  Administration, 
New  England  Region,  12  New  England 
Executive  Park.  Burlington.  MassacbuafStts 
01803.         /  j 

This  amendment  supersedes 
Amendment  39-1734  (36  FR  27819),  AO 
73-21-04. 


Issued  in  Burlington.  Massachusetts,  oa 
May  19, 196a 
lack  A.  Site. 

A  cting  Director,  New  England  Reghm. 
[FR  Doc.  88-12071  Filed  5-27-88: 8:45  am] 


14CFRPart39 
[Dockat  Na  M-CE-1»-A01 


PA-23,  PA-23-100.  PA-29-2S0,  PA-»- 
235,  PA-E23-2S0  Akptanes 

AOENCV:  Federal  Aviation 
AdBiimstration  (FAA).  DOT. 
AcnOME  Notice  of  Proposed  Rulemaking 
(NPRM). 


:  This  Notice  proposes  to 
adopt  a  new  Airworthiness  Directive 
(AO).  applicable  to  ail  Piper  1^-23 
Series  airplanes,  which  would  require 
periodic  inspection  and  repair,  as 
required,  of  the  fuel  vent/ drain  lines,  the 
thermos  type  fuel  cell  caps,  and  the  fuel 
filler  compannent  covers.  Incidents  of 
engine  power  loss  and  accidents  due  to 
water  contamination  of  the  fuel  system, 
caused  by  defective  fuel  filler  caps  and 
blocked  fiiel  cell  vent/drain  lines,  have 
occurred  on  these  airplanes.  The 
prescribed  action  would  reduce  the 
possibility  of  water  contamination  in  the 
fuel  system  and  resultant  engine 
stoppage  due  to  these  conditions. 
date:  Comments  must  be  received  on  or 
before  August  1, 1988. 
AODRESSCS:  Piper  Aircraft  Corporation 
Service  Bulletin  Na  340,  dated  May  24, 
1971,  applicable  to  this  AD  may  be 
obtained  from  Piper  Aircraft 
Corporation,  2928  Piper  Drive,  Vero 
Beach.  Florida  32960;  Telephone  (305) 
567-4366.  This  information  also  may  be 
examined  at  the  Rules  Docket  at  the 
address  below.  Send  conunents  on  the 
proposal  in  triplicate  to  Federal 
Aviation  Administration,  Central 
Region,  Office  of  the  Regional  Counsel 
Attention:  Rules  Docket  No.  88-CE-13- 
AO,  Room  1558,  601  East  12tii  Sti«et. 
Kansas  City.  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m..  Monday 
through  Friday,  holidays  excepted.  . 

FOR  FUfTTHCII  iNPOmiATK)N  CONTACT: 

Mr.  Robert  R.  Goodall,  Aerospace 
Engineer,  Propulsion  Branch,  ACE-140A, 
Atianta  Aircraft  Certification  Office, 
FAA.  1669  Phoenix  Paricway,  Suite  210C. 
Adfmta,  Georgia  30349;  Telephone  (404) 
991-3810. 


Mrr 

Commanti  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket  or 
notice  number  and  be  submitted  in 
triplicate  to  the  address  specified  above. 
All  communications  received  <m  or 
before  the  closing  date  for  comments 
specified  above  <vill  be  considered  by 
the  Director  before  taking  action  on  die 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  the 
light  ol  comments  received.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic  environmental 
and  energy  aspects  of  the  proposed  rule. 
All  conunents  submitted  will  be 
available  both  before  and  after  the 
closing  date  for  comments  in  the  Rules 
Docket  for  examination  by  interested 
persons.  A  report  summarizing  each 
FAA  public  contact  concerned  with  the 
substance  of  thia  proposal  will  be  filed 
in  the  Rules  Docket 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NTOM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Central 
Region.  Office  of  the  Regional  Cotmsel, 
Attention:  Rules  Docket  Na  88-CE-13- 
AD.  Room  155a  001  Bast  12th  Sti«et. 
Kansas  City.  Missouri  64106. 

Discussion 

The  National  Transportation  Safety 
Board  (NTSB)  has  reported  that  since 
1975,  Piper  Model  PA-23  Apache 
airplanes  have  been  invtrived  in 
fourteen  accidents  and  a  Piper  Model 
PA-23  Aztex  airplane  has  been  involved 
in  one  accident  all  of  which  occured 
after  water  in  the  fuel  system  led  to 
engine  stoppage.  Apache  airplanes  have 
been  in  twenty-three  other  accidents 
and  Aztec  airplanes  in  seventeen  other 
accidents  all  involving  engine  stoppage 
wherein  the  reason  for  engine  stoppage 
was  not  determined  but  may  have  been 
caused  by  water  in  the  fuel  At  least 
twenty-two  fatalities  and  four  serious 
injuries  resulted  from  these  accidents. 
Investigation  has  revealed  that  due  to 
the  recessed  design  of  the  fuel  filler 
compartments,  blocked  fuel  cell  vent/ 
drain  lines  will  allow  water  to  collect  in 
the  fuel  filler  (»mpartment  and  that 
defective  fuel  cap  seals  will  allow  water 


to  enter  the  fuel  cell.  Once  water  gets 
into  the  fuel  cell,  it  is  very  difficult  to 
remove  it  on  the  ground.  On  May  24, 
1971.  Piper  Aircraft  Corporation 
released  Service  Bulletin  No.  340 
entided  "Fuel  Cell  Vent/Drain  Lines 
Inspection"  which  recommended 
periodic  inspection  procedures  for  the 
fuel  cell  caps  and  fuel  filler 
compartment  access  covers.  These 
periodic  inspections  were  intended  to 
reduce  the  possibility  of  precipitation 
and/or  wash  water  from  entering  the 
fuel  filleh  compartment  and  leak^  into 
the  fuel  cell  However,  in  li^t  of  the 
number  of  accidents  involving  water  in 
the  fuel  system,  the  FAA  has  determined 
that  in  many  instances  these  inspections 
are  not  being  performed  and 
consequendy,  should  be  made 
mandatory.  Accordingly,  an  AI>is  being 
proposed,  applicable  to  all  Piper  PA-23 
series  airplanes,  which  would  require 
compUance  with  the  periodic 
inspections  specified  in  Piper  Service 
Bulletin  No.  340  regardless  of  whether  or 
not  they  have  anti-icing  fuel  cell  vents 
installed.  Due  to  the  nature  of  the 
problem,  die  FAA  has  determined  that 
this  inspection  should  be  based  on 
calendar  time  instead  of  operating  hours 
as  described  in  Piper  Service  Bulletin 
No.  340. 

Since  the  condition  described  is  likely 
to  exist  or  develop  in  other  Piper  Model 
PA-23  airplanes  of  the  same  design,  the 
proposed  AD  would  require  inspection 
of  the  fuel  vent/drain  lines  to  ensure 
they  are  not  obstructed  or  deteriorated, 
and  inspection  of  the  thermos  type  fiiel 
cell  caps  and  fuel  filler  compartment 
access  covers  for  sealing  integrity. 

The  FAA  has  determined  there  are 
approximately  7,000  airplanes  affected 
by  the  proposed  AD.  The  cost  of 
implementing  the  proposed  AD  is 
estimated  to  be  $50  per  airplane  per 
inspection.  The  total  cost  is  estimated  to 
be  $3,150,000  to  the  private  sector  over 
the  anticipated  life  of  the  airplane  fieet. 
The  cost  of  complying  with  the  proposal 
would  not  have  a  significant  financial 
impact  on  any  small  entities  owning 
affected  airplanes. 

The  regidations  set  forth  in  this  notice 
would  be  promulgated  pursuant  to 
authority  in  the  Federal  Aviation  Act  of 
1958,  as  amended  (49  U.S.C.  1301,  et 
seg.],  which  statute  is  construed  to 
preempt  State  law  regulating  the  same 
subject  Thus,  in  accordance  with 
Executive  Order  12612,  it  is  determined 
that  such  regulation  does  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism 
Assessment. 

Therefore,  I  certify  that  this  action  (1) 
is  not  a  "major  rule"  under  the 
provisions  of  Executive  Order  12291;  (2) 


is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  public 
docket.  A  copy  of  it  may  be  obtained  by 
contacting  tiie  Rules  Docket  at  the 
location  provided  under  the  caption 
"AODRESSES". 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

Hie  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  9  39.13  of  Part  39  of 
the  FAR  as  follows: 

PART  3»-{  AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a].  1421  and  1423; 
49  U.S.C.  106(g)  (Revised,  Pub.  L  97-449, 
January  12, 1983):  and  14  CFR  11.89. 

$39.13    [Amended] 

2.  By  adding  the  following  new  AD: 

nper  Applies  to  all  Model  PA-23,  PA-23- 
160,  PA-23-250,  PA-E23-250  and  PA-23- 
235  (all  serial  numbers]  airplanes 
certificated  in  any  category. 
Compliance:  Required  within  the  next  60 
days  after  the  effective  date  of  this  AD  and  at 
intervals  not  to  exceed  12  calendar  months 
thereafter  unless  already  accomplished. 

To  reduce  the  possibility  of  precipitation 
and/or  wash  water  from  entering  the  fuel 
filler  compartment  and  leaking  into  the  hiel 
cell  resulting  in  engine  failure,  accomplish  the 
following: 

(a)  Inspect  the  fuel  vent/drain  lines,  the 
thermos  type  fuel  cell  caps,  and  the  fuel  filler 
compartment  covers  on  both  main  fuel  cell 
systems  and,  if  installed,  both  auxiliary  fuel 
cell  systems  in  accordance  with  the 
instructions  in  Piper  Service  Bulletin  No.  340, 
dated  May  24, 1971. 

(b)  If  any  defects  are  found,  correct  them 
before  further  flight 

(c)  Airplanes  may  be  flown  in  accordance 
with  FAR  21.197  to  a  location  where  this  AD 
may  be  accomplished. 

(d)  An  equivalent  means  of  compliance 
with  this  AD  may  be  used  if  approved  by  the 
Manager,  Atlanta  Aircraft  Certification 
Office,  ACE-115A.  Federal  Aviation 
Administration,  1660  Phoenix  Paricway,  Suite 
210C,  AUanta,  Georgia  30349. 

All  persons  affected  by  this  directive 
may  obtain  copies  of  the  document(s) 
referred  to  herein  upon  request  to  Piper 
Aircraft  Corporation,  2926  Piper  Drive, 
Vero  Beadi.  Florida  32960;  or  may 
examine  these  documents  at  the  FAA. 


Office  of  the  Regional  Counsel.  Room 
1558,  801  Bast  12di  Street  Kansas  Gty. 
Missouri  64106. 

Issued  in  Kansas  City,  Missouri,  on  May  17, 
1988. 

Paul  K.  Bohr. 
Director,  Central  Region. 
(FR  Doc.  88-12066  Filed  5-27-88;  8:45  am) 
BNjjNa  cooe  WIO-IS-H 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Ch.  I 

[FRL-3387-5] 

Tachincal  Asalatanca  Grant  Program  ' 
Admlniatrativa  Sarvicaa  Contractor 

aocncy:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Advance  notice  of  rulemaking; 
reopening  of  comment  period. 

summary:  The  Environmental  Protection 
Agency  (EPA)  published  in  the  March 
24, 1988  Federal  Register  (53  FR  9736)  an 
Interim  Final  Rule  (IFR)  for  die 
Superfund  Technical  Assistance  Grant 
Program.  EPA  also  published  in  the 
same  Federal  Register  (53  FR  9753)  an 
advance  Notice  of  Rulemaking  (ANRM) 
soliciting  comments  regarding  a 
proposal  to  provide  technical  assistance 
grant  applicants  and  recipients  with  the 
services  of  an  Administrative  Services 
Contractor  (ASC).  These  services  could 
include  both  assistance  in  preparing 
grant  applications  and  the  procurement 
of  techincal  assistance,  and  contract 
management  To  implement  the  ASC, 
EPA  would  acquire  contractors  on  a 
State,  Regional,  or  National  basis  to 
provide  services  to  grant  recipients  in 
lieu  of  cash.  The  ASC  concept  is  based 
on  EPA's  desire  to  make  the  Technical 
Assistance  Grant  Program  easier  for 
groups  to  use  and  for  EPA  to  administer. 
EPA  today  announces  that  the  comment 
period  on  that  ANRM  is  being  reopened 
until  Jime  22, 1988. 

DATES:  Written  comments  must  be 
received  on  or  before  June  22, 1988. 

AOORfSSCS:  Conunents:  Written 
comments  must  be  submitted  to: 
Superfund  Docket  Clerk,  Office  of 
Emergency  and  Remedical  Response 
(WH-548D),  Room  LG-100,  U.S. 
Environmental  Protection  Agency,  401 M 
Sti«et  SW.,  Washington,  DC  20460. 
Comments  on  the  ANRM  must  identify 
the  docimient  as  follows:  "Docket 
CERCLA  117(e),  Technical  Assistance 
Grant  Program  Administrative  Services 
Contractor."  Copies  of  materials 
relevant  to  the  ANRM  are  contained  in 
the  Superfund  docket  located  in  the 
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Lo%wer  Garage  (Room  LG-lOO)  at  the 
U.S.  Eavironmental  I¥otection  Agenqr. 
401 M  Street  SW.,  Washingloa  DC 
20460.  The  docket  is  available  for 
inspection  between  the  hours  of  9:00 
a.m.  and  4:00  p.m.  Monday  through 
Friday,  excluding  Federal  holidays,  by 
appointment  only.  The  docket  phone 
number  in  Washington.  DC  is  (202)  382- 
3046.  As  provided  in  40  CFR  Part  2,  a 
responsiUe  fee  may  be  diarged  for  | 
copying  services. 

FOR  RMTNDI  mFORMATION  CONTACn 
Daphne  D.  Gemmill.  Office  of 
Emergency  and  Remedial  Response. 
WH-548E.  U.S.  Environmental 
Protection  Agency.  401 M  Street  SW.. 
Washington,  DC  20460  at  (202)  362-2460 
or  the  RCRA/Superfuad  Hotline  from 
9:00  a.m.  to  4:30  p.m.,  Monday-Friday, 
toll  free  at  1-(800)  424-0346  or  in 
Washington,  DC  at  382-300a 

Dated:  May  za  1968. 
).W.  McGxaw, 
Acting  AsMtatant  Adminiatrator.  Solid  Waste 
and  Emergency  Response.  | 

[FR  Doc  8S-12101  Filed  5-27-88:  8:45  aa|| 
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40  CFR  Part  S2 

[Fm.-33l7-»] 

Approval  and  Piwnulsatlon  of 


:  U.S.  Environmental  Protection 
Agency  (USEPA). 
ACTXM:  Proposed  rulemaking. 


telephone  Uylaine  B.  McMahan.  at  (312) 
886-«031,  before  visitiiig  the  Regioo  V 
office.) 

U.S.  Environmental  Protection  Agency. 
Region  V,  Air  and  Radiation  Brandi 
(5AR-2e).  230  Sonth  Dearborn  Street, 
Chicago,  Illinois  00604; 
Wisconsin  Department  of  Natural 
Resources,  Bureau  of  Air 
Management,  101  Sontii  Webster, 
Madison,  Wisconsin  53707. 
Comments  on  this  proposed  rule 
should  be  addressed  to:  (Please  submit 
an  original  and  three  copies,  if  possible.) 
Gary  Gulezian.  Chief,  Regulatory 
Analysis  Section.  Air  uid  Radiatioii 
Branch  (5AR-26),  U.S.  Enviranmental 
Protection  Agency.  Region  V.  230 
South  Dearborn  Street.  Chica^. 
Illinois  60604. 


r.  USEPA  proposes  to 
disapprove  a  submission  by  the  State  of 
Wisconsin  as  a  revision  to  the 
Wisconsin  State  Implementation  Plan 
(SIP)  for  ozone.  This  submission  would 
constitute  a  permanent  relaxation  from 
Wisconsin's  reasonably  availabte 
control  technology  (RACT)  requirements 
for  volatile  organic  compound  (VOC) 
emissions  from  a  miscellaneous  metal 
parts  and  products  dip  coating  line  at 
the  Gehl  Company  (Gehl).  This  facility 
is  located  in  West  Bend,  Washington 
Coimty,  Wisconsin. 

USEPA  today  is  proposing  to 
disapprove  this  SIP  revision  primarily 
because  the  State  has  not  demonstrated 
that  the  revision  will  not  jeopardize 
attainment  or  maintenance  of  the  ozone 
standard  in  Washington  County  and  in 
nonattainment  areas  in  southeastern 
Wisconsin. 

DATt:  Comments  on  this  revision  and  on 
the  proposed  USEPA  action  must  be 
rec^ved  by  )nne  3a  VIUL 
AOORCSact:  Copies  of  the  SIP  revision 
are  available  at  the  following  addresses 
for  review:  (It  is  recommended  that  you 


liTlON  OOMTACR 

Uylaine  B.  McMahan.  Air  and  Radiation 
Branch  (5AR-26),  U.S.  Environmental 
Protection  Agency,  Region  V.  Chicago. 
Illinois  60604,  (312)  88e-«031. 


Background 

On  November  6, 1986.  the  Wisconsin 
Department  of  Natural  Resources 
(WDNR)  submitted  as  a  proposed 
revision  to  the  State's  ozone  SIP  a  site- 
specific  RACT  determination  for  a 
miscellaneous  metal  parts  and  products 
dip  coating  line.  This  line  is  located  at 
the  Gehl  facility  in  Washington  County. 
Wisconsin. 

Under  the  existing  federally  approved 
SIP  for  Wisconsin.  Che  metal  parts  and 
products  dip  coating  line  is  subject  to 
the  control  requirements  contained  in 
Natural  Resources  (NR)  section 
154.13(4Hm)3,  Wisconsin  AdministratiTe 
Code,  which  limits  die  VOC  content  of 
the  coatings  used  to  not  more  than  4.8 
pounds  per  gallon  of  coatings  excluding 
water,  by  December  31, 19B2.  and  3.5 
pounds  per  galloa  of  coating,  excluding 
water,  byi)ecember  31. 1966.  USEPA 
approved  these  rules  on  January  11, 1980 
(45  FR  2319)  and  June  21. 1982  (47  FR 
26622). 

WDNR  reported  that  Gehl's  spray 
booths  are  meeting  the  3.5  pounds  of 
VOC  per  gallon  of  coating,  excluding 
water,  limit  An  air  dried  coating  is 
applied  in  the  dip  tank  which  presently 
meets  the  interim  Umitatiaii  of  4.8 
pounds  of  VOC  per  gallon  of  coating, 
exdm&tg  water,  limitation,  but  does  not 
meet  the  final  limitation  of  3.5  pounds  of 
VOC  per  gallon  of  coating.  Gehl  has 
maintained  that  it  is  not  tedmicaUy  and 
economically  feasible  to  meet  die  final 
limitatian  for  the  dip  tank.  It  has 
requested  an  alternative  limitatioB  for 
the  dip  tank  coating  of  4.8  pounds  of 


VOCper  gaUon  of  coatiag,  exduding 
wateE. 

WmR's  submittal  discusses  the 
technical  and  economic  feasibility  cS.  six 
types  of  complying  coatings,  the 
economic  feuibflity  of  add-on  control 
and  the  effect  erf  the  relaxation  on 
attainment  and  maintenance  of  the 
ozone  NASQS.  WDNR's  analysis  is  in 
turn  discussed  in  USEPA's  technical 
support  document  dated  March  10, 1967. 

Washington  County,  Wisconsin,  is 
designated  attainment  for  ozone  under 
section  107  of  the  Qean  Air  Act.  42 
U.SX:.  7407.  See  40  CFR  81.35a 
However,  recent  air  quality  data  for  this 
county  riiow  excsedances  of  the  ozone 
standard.  Furrier,  Wisconsin  took  credit 
fbr  the  RACT-level  VOC  emission 
limitations  that  it  now  seeks  to  relax  in 
its  demonstratioo  of  attainment  for  the 
SIP  for  designated  ozone  nonattainment 
areas  in  southeastern  Wisconsin  that 
the  state  submitted  to  satisfy  Part  D  of 
the  Act.  42  U.S.C  7501  et  aeq.  USEPA 
relied  on  that  demonstration  in 
approving  the  State's  Part  D  plan  for 
those  areas. 

Evaluatian 

NAAQS  Attainment 

Section  110(a)(2)(B)  of  the  Clean  Air 
Act  42  U.^.C  7410(a)(2)(B).  requires  tiiat 
SIPs  for  an  air  pollutant  include  control 
measures  as  are  necesssary  to  ensure 
timely  attainment  and  maintenance  of 
the  NAAQS  for  that  pollutant  Section 
110(a)(3)(A).  42  U.S.C  7410  (a)(3)(A). 
applies  the  same  requirement  to  plan 
revisions.  USEPA's  regulations 
implementing  section  110  assign  to  the 
States  the  burden  of  demonstrating  that 
their  plans  satisfy  this  requirement  (40 
CFR  51.13(e).  51.14(c)).  See  also  CAA 
110(a)(2)(I).  172. 42  U.S.C  7410(a)(2)(I). 
7502  (requiring  SIPs  that  assure  timely 
attainment  and  mwir*""""''^  in 
designated  nonattainment  areas).  Thus, 
in  order  to  obtain  approval  of  the  VOC 
SIP  relaxation  for  the  Gehl  Company  at 
issue  here,  the  State  must  show  that  the 
SIP  for  Washington  County  will 
continue,  despite  the  relaxation,  to 
assure  timely  attainment  and 
maintenance  in  the  county. 

Moreovw,  because  Wisconsin  takes 
credit  for  VOC  reductions  in 
Washii^ton  County  in  die  attainment 
demonstration  for  nonattainment  areas 
in  sotttfieesteni  Wisconsin,  the  State 
must  also  Aam  diat  die  SP  for  those 
nanattaimnent  areas  will  still  assure 
timely  attainment  and  maintenance  in 
the  areas  despite  the  relaxation.  Thus. 
the  relaxation  comes  widiin  die  spirit  of 
a  policy  memorandum  dated  July  29. 
1969,  from  Sheldon  Meyers  former 
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Director  of  USEPA's  Office  of  Air 
Qualify  Planning  and  Standards.  This 
memorandum  states: 

For  a  State  to  secure  USEPA  approval  of  a 
relaxation  [in  a  nonattainment  area]  and 
continue  overall  approval  status  [of  its  SIP], 
however,  the  State  would  need  to  show  that 
the  SIP  as  a  whole,  despite  the  relaxation, 
would  continue  to  "provide  for"  attainment 
by  the  end  of  1982  in  the  case  of 
noiiextension  areas  or  as  expeditiously  as 
practicable,  but  no  later  dian  1987  in 
extension  areas.  For  VOC,  this  generally  will 
require  a  data  base  and  modeling 
demonstration  consistent  with  that  applied  in 
extension  areas. 

Here,  the  State  has  failed  to  provide 
an  adequate  demonstration  that  the  SIP 
together  with  the  relaxation  would 
assure  timely  attainment  and 
maintenance  in  either  Washington 
Coimfy  or  the  nonattainment  areas.  The 
reasons  for  this  conclusion  appear  in  the 
March  la  1987,  technical  support 
document 

hfiscellaneous 

USEPA  is  providing  a  30-day  comment 
period  on  this  notice  of  proposed 
rulemaking.  Public  comments  received 
on  or  before  June  30, 1988  will  be 
considered  in  USEPA's  final  rulemaking. 
All  commento  will  be  available  for 
inspection  diuing  normal  business  hours 
at  die  Region  V  office  address  provided 
at  the  front  of  this  notice. 

Under  5  U.S.C.  section  605(b),  I  certify 
that  this  SEP  disapproval  will  not  have  a 
significant  economic  impact  on  a 
substandal  number  of  small  entities, 
because  the  effect  of  this  disapproval  is 
to  leave  in  effect  existing  emission 
limitations.  Therefore,  the  disapproval 
will  not  result  in  any  change  or  impact 
on  any  source  or  communify. 
Additionally,  it  applies  to  only  one 
major  corporation,  Gehl. 

Under  Executive  Order  12291,  today's 
action  is  not  "Major".  It  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control  Carbon 
monoxide.  Hydrocarbon, 
Intergovernmental  relations.  Ozone. 

Authority:  42  U.S.C.  7401-7842. 

Dated:  June  24, 1987. 

EcBtoral  Note:  This  document  was  received 
at  the  Office  of  the  Federal  Register  May  25. 
19e& 

ValdasV.Adamkus, 

Regional  Administrator. 

[FR  Doc  88-12103  Filed  5-27-88;  8:45  am] 


INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Part  1152 

[Ex  Parte  Na  274  (Sub-Na  13)] 

RaN  Abandonmenta;  Uae  of  Rlghta^- 
Way  aa  TraRa;  Suppiemental  Trails  Act 
Procedures 

AOENCV:  Interstate  Commerce 

Commission. 

ACTKM:  Advance  notice  of  proposed 

rulemaking. 


:  The  Commission  grants  a 
petition  to  reopen  this  rulemaking 
proceeding,  filed  by  the  National 
Association  of  Reversionary  Property 
Owners  (NARPO).  to  consider  whether 
the  rules  implementing  section  1247(d)  of 
the  National  Trails  System  Act  (16 
U.S.C.  1247(d])  [Trails  Act],  adopted  in 
Rail  Abandonments — Use  of  Rights-of- 
Way  as  Trails.  2 1.C.C.2d  591  (1986)  and 
Rail  Abandonments — Supplemental 
Trails  Act  Procedures.  4 1.C.C.2d  152 
(1987),  codified  at  49  CFR  1152.29, 
should  be  amended  to  require:  (1) 
Railroads  and  trail  groups  to  report  to 
the  Commission  on  the  outcome  of 
negotiations  to  transfer  railroad  righta- 
of-way  for  interim  trail  use  and  rail 
banking  purposes  under  section  1247(d); 
and  (2)  additional  reporting  if  an  interim 
trail  use  agreement  is  reached. 
DATE:  Comments  are  due  on  June  30, 
1968. 

AiXMtESS:  Send  an  original  and  10  copies 
of  comments  to:  Ex  Parte  No.  274  (Sub- 
No.  13),  Office  of  the  Secretary,  Case 
Control  Branch,  Room  1324,  Interstate 
Commerce  Commission,  Washington, 
DC  20423. 

Fon  nNrrHcn  mFomuTiON  contact: 

Joseph  H.  Dettinar,  (202)  275-7245. 

(TDD  for  hearing  impaired  (202)  275-1721) 

SUPnJEMENTARV  INPOmiATION:  When 
the  Commission  issues  a  Certificate  (or 
Notice)  of  Interim  Trail  Use  or 
Abandonment  pursuant  to  section 
1247(d),  the  subject  right-of-way  may  be 
converted  to  trail  use,  abandoned,  or 
retained  in  service.  If  the  abandonment 
occurs,  reversionary  interests  in  the 
right-of-way  generally  vest  by  operation 
of  law.  If  the  line  is  continued  in  rail 
service  or  converted  to  trail  use  under 
section  1247(d),  then  the  status  quo  is 
preserved:  Reversionary  interesta  do  not 
mature  or  vest  but  remain  foture 
interesta. 

The  purpose  of  NARPO's  proposal 
would  be  to  create  a  Commission  record 
of  who  holds  the  present  interest  in 
righto-of-way  that  are  the  subject  of 
interim  trail  use  and  rail  banking 
certificates  and  notices  under  section 


1247(d]  so  that  persons  owning  property 
adjacent  to  and/or  persons  holding 
reversionary  interesta  in  such  rights-of- 
way  can  contact  the  Commission  to  find 
out  who  is  responsible  for  such  rights-of- 
way  in  order  to  protect  their  property 
interests. 

NARPO  states  that  under  section       . 
1247(d),  trail  use  groups  are  to  pay  the 
property  taxes  on  and  maintain  righu- 
of-way,  but  that  our  rules  address 
neither  the  qualify  of  maintenance  nor 
how  the  Commission  can  know  whether 
the  property  taxes  are  paid.  According 
to  NAIUPO,  if  a  right-of-way  is  poorly 
maintained,  an  environmental,  esthetic 
and  safety  hazard  may  exist  which  an 
adjacent  property  owner  cannot  control 
or  remedy.  If  property  taxes  on  the  right- 
of-way  go  unpaid,  the  right-of-way  could 
have  a  lien  placed  on  it  or  be  sold 
without  the  adjacent  property  owner's 
knowledge. 

NARPO  asks  the  Commission  to 
require  timely  reporting  of  trail  groups' 
interests  in  righta-of-way  and  require 
trail  groups  to  identify  themselves  to 
persons  holding  reversionary  interests  in 
righta-of-way.  NARPO  argues  that 
reversionary  interest  holders  cannot 
adequately  protect  their  properfy 
interests  without  knowing  who  is  using 
the  right-of-way.  and  that  it  is  the 
Commission's  responsibilify  to  have  that 
information.  If  the  Commission 
maintained  a  list  of  the  responsible 
parties  on  these  rights-of-way,  the 
reversionary  interest  holders  would  be 
able  to  contact  the  Commission  for  that 
information  and  protect  their  interesta. 

We  request  comments  on  the  merits  of 
NARI*0's  reporting  proposal  and  invite 
parties  to  propose  draft  rules  or 
otherwise  suggest  ways  to  implement 
the  proposal  under  the  existing 
regulatory  scheme.  We  also  invite 
comments  on  whether  our  rules  should 
address  the  qualify  of  maintenance  on 
rights-of-way  subject  to  the  Trails  Act 
and,  if  so,  what  the  standards  should  be 
and  how  to  incorporate  them  into  the 
existing  regulatory  scheme.  NARPO  also 
suggests  that  trail  groups  be  required  to 
notify  reversionary  interest  holders  of 
who  they  are  and  where  they  can  be 
contacted.  We  request  comments  on  the 
merits  of  this  proposal  and  suggestions 
on  implementation. 

NARPO  asserts  that  if  a  trail  group 
dissolves,  the  ICC  would  not  know  of  it. 
However,  rules  1152.29(c)(2)  and  (d)(2) 
provide  that  if  the  trail  user  intends  to 
terminate  trail  use,  it  must  send  the 
Commission  a  copy  of  the  trail  use 
authorify  [i.e.,  the  Certificate  (or  Notice) 
of  Interim  Trail  Use  or  Abandonment 
(CrrU  or  NTTU,  respectively))  and 
request  that  it  be  vacated  on  a  certain 
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date.  The  agency  then  would  reopen  the 
underlying  abandonment  proceeding, 
vacate  the  CITU  or  NITU  and  issue  an 
effective  abandonment  certificate  or 
notice  and  send  a  copy  to  the  trail  use 
group,  the  abandoning  railroad,  and  the 
owner  of  the  right-of-way.  We  believe 
that  the  existing  rules  adequately 
address  the  situation  NARPO  describes. 
Nevertheless,  we  invite  comments  on 
this  issue  as  well.' 


'  Reference  to  the  "owner  of  the  right-of-way"  in 
rules  llSZ29(c)(2)  and  (d)(2)  refers  to  the  person 
who  possesses  the  present  interest  in  rights-of-way 
subiect  to  trail  use.  That  person  could  be  the 
railroad,  the  trail  group,  or  some  third  party  who  is 
funding  the  trail  use  venture.  The  term  does  not 
include  persons  holding  reversionary  interests  in 
such  rights-of-way. 


Additional  information  is  contained  in 
the  Commission's  decision.  To  obtain  a 
copy  of  the  full  decision,  write  to  Office 
of  the  Secretary,  Room  2215,  Interstate 
Commerce  Commission  Building, 
Washington,  DC  20423,  or  call  202-275/ 
7428.  Assistance  for  the  hearing 
impaired  is  available  through  TDD 
services  (202)  275-1721  or  by  pickup 
from  Dynamic  Concepts,  Inc.,  in  Room 
2229  at  Commission  headquarters. 

Implementing  any  of  these  proposals 
would  have  no  impact  on  the  human 
environment  or  energy  conservation 
because  it  would  involve  only  reporting 
requirements. 

It  is  certified  that  these  proposals,  if 
adopted,  would  have  have  no  significant 
impact  on  small  businesses  because 


only  minor  reporting  requirements 
would  be  involved. 

list  of  Subjects  in  49  CFR  Part  1152 

Administrative  practice  and 
procedure.  Environmental  protection. 
National  Trails  System,  National 
Resources,  Railroads,  Recreation, 
Recreation  areas. 

Authority:  5  U.S.C.  553.  559  and  704: 11 
U.S.C  1170: 16  U.S.C  1247(d):  and  49  U.S.C 
10321, 10362, 10S05  and  10903  et  seq. 

Decided:  May  23,  ig6& 

By  the  Commission,  Chairman  Gradison, 
Vice  Chairman  Andre,  Commissioners 
Sterrett,  Simmons,  and  Lamboley. 

Norata  R.  McGe«, 

Secretary. 

[FR  Doc.  88-12080  Filed  5-27-88:  8:45  am] 

BNJJNQ  COOE  703S-01-II 


Notices 


TtJis  section  of  the  FEDERAL  REGISTER 
contains  documents  ottier  titan  mles  or 
proposed  rules  that  are  applicable  to  the 
put>lic.  Notices  of  hearings  and 
investigations,  committee  meetings,  agency 
decisions  and  mlings,  delegations  of 
authority,  filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  ttvs  sectioa 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

ITB-8S-102] 

National  Advisory  Cofntntttee  for 
Tobacco  Inspection  Services; 
Correction  To  Meeting 

agency:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Notice  of  meeting;  correction. 

summary:  This  notice  changes  the 
address  previously  published  in  the 
Federal  Register  April  29, 1988,  (53  FR 
15434),  for  a  public  meeting  to  be  held  in 
Lexington,  Kentucky,  on  June  10, 1988, 
for  the  National  Advisory  Committee  for 
Tobacco  Inspection  Services.  The 
address  for  the  Committee  meeting  is: 
Marriott  Hotel  Grand  Ballroom,  1800 
New  Town  Pike,  Lexington,  Kenhicky 
40511. 

The  date  and  time  for  the  meeting 
remain  unchanged:  June  10, 1988, 1:30 
p.m. 

Dated  May  26. 1988. 
|.  Patrick  Boyle. 

Administrator. 

[FR  Doa  86-12188  Filed  5-27-88;  8:45  am] 


COMMISSION  ON  CIVIL  RIGHTS 

Maine  Advisory  Committee;  Agenda 
and  Notioe  of  Public  Meeting 

Notice  is  hereby  giyen,  pursuant  to  the 
provisions  of  the  Rudes  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Maine  Advisory 
Committee  to  the  Commission  will 
convene  at  7;00  p.m.  and  adjourn  at  9:30 
p  jn.  on  June  13, 1988,  at  the  Best 
Western  Senator  Inn,  the  State  Room. 
284  Western  Ave.,  Augusta,  ME  04330. 
The  purpose  of  the  meeting  is  (1)  discuss 
the  proceedings  of  the  12/2/87 
community  forum  on  "Civil  Rights  Issues 
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in  Maine,"  and  (2)  plan  future  SAC 
activities. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Vice  Chairperson  Shirley 
Ezzy  (207-622-4882)  on  John  I.  Binkley, 
Director  of  the  Eastern  Regional 
Division  at  (202-523-5264)  (TDD  202/ 
376-8117).  Hearing  impaired  persons 
who  will  attend  the  meeting  and  require 
the  services  of  a  sign  language 
interpreter  should  contact  the  Regional 
Division  at  least  five  (5)  working  days 
before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Conunission. 

Dated  at  Washington,  DC,  May  20. 1988. 
Suaan ).  Prado, 
Acting  Staff  Director. 
[FR  Doc.  86-12056  Filed  5-27-88;  8:45  am] 

8IUJNG  CODE  (SW-OI-a 


Soutti  Dalcota  Advisory  Commlttse; 
Amendment  to  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rides  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights 
that  a  meeting  of  the  South  Dakota 
Advisory  Committee  to  the  Commission 
originally  scheduled  for  May  20, 1988,  in 
Sioux  Falls,  South  Dakota,  has  been 
rescheduled.  The  meeting  will  be  held 
on  Jime  24, 1988.  The  purpose,  time,  and 
location  of  the  meeting  remain  the  same 
as  previously  publishMl  in  53  FR  14830 
(April  26, 1988). 

Dated  in  Washington.  DC.  May  23. 1968. 
Susan  J.  Prado, 
Acting  Staff  Director. 
[FR  Doc.  86-12057  Hied  5-27-68;  8:45  am] 
MLUNQ  COK  SSSi-OI-M 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

[Application  #M-00002] 

Export  Trade  Certificate  Review;  OMe 
South  Traders,  Inc. 

agency:  International  Trade 
Administration,  Commerce. 
action:  Notice  of  Issuance  of  an  Export 
Trade  Certificate  of  Review. 


summary:  The  Department  of 
Commerce  has  issued  an  export  trade 
certificate  of  review  to  Olde  South 
Traders,  In&  This  notice  summarizes  the 
conduct  for  which  certification  has  been 
granted. 

FOR  niRTHER  INFORMATION  CONTACT: 

John  E.  Stiner,  Director,  Office  of  Export 
Trading  Company  Affairs,  International 
Trade  Administration.  202-377-5131. 
This  is  not  a  toll-fi«e  niunber. 

iUPPLEMENTARY  WRMMATION:  TiUe  III 
of  die  Export  Trading  Company  Act  of 
1982  ("the  Act")  (Pub.  L  97-290) 
authorizes  the  Secretary  of  Commerce  to 
issue  export  trade  certificates  of  review. 
The  regulations  implementing  Tide  III 
are  found  at  15  CFR  Part  325  (50  FR  1804, 
January  11, 1985). 

The  Office  of  Export  Trading 
Company  Affairs  is  issuing  this  notice 
pursuant  to  15  CFR  325.6(b),  which 
requires  the  Department  of  Commerce  to 
publish  a  summary  of  a  certificate  in  the 
Federal  Register.  Under  section  305(a)  of 
die  Act  and  15  CFR  325.11(a).  any 
person  aggrieved  by  the  Secretary's 
determination  may,  within  30  days  of 
the  date  of  this  notice,  bring  an  action  in 
any  appropriate  district  court  of  the 
United  States  to  set  aside  the 
determination  on  the  ground  that  the 
determination  is  erroneous. 

Description  of  Certified  Conduct 

Export  Trade 

Processed  and  semi-processed  forest 
products  ("forest  products"),  including 
but  not  limited  to  lumber,  treated  wood 
products,  wood  chips,  shavings,  and 
veneer. 

Export  Tkade  Fadlitatimi  Services  (as 
They  Relate  to  the  Export  of  Products) 

Mariceting,  selling,  brokering, 
shipping,  handling,  common  marking 
and  identification,  consulting, 
international  maricet  researdi, 
advertising  and  sales  promotion, 
insurance,  product  research  and  design, 
legal  assistance,  trade  documentation, 
communication  and  processing  of 
foreign  orders,  warehousing,  foreign 
exchange,  financing  and  taking  tide  to 
goods. 

Export  Markets 

The  Export  Mailcets  include  all  parts 
of  the  world  except  the  United  States 
(the  fifty  states  of  the  United  States,  the 
District  of  Columbia,  the 
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Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  American  Samoa,  Guam, 
the  Commonwealth  of  the  Northern 
Mariana  Islands,  and  the  Trust  Territory 
of  the  PaciHc  Islands). 

Members  (in  Addition  to  Applicant) 

Daniels  Lumber,  Inc.,  Lake  City, 
Florida;  Metcalf  Lumber  Company,  Inc., 
Thomasville,  Georgia;  T.R.  Miller  Mill  • 
Company,  Inc.,  Brewton,  Alabama: 
Nekoosa  Packaging  Corporation,  Lake 
Butler,  Florida:  Rex  Lumber  Company, 
Bristol,  Florida;  and  Vam  Wood 
Products  Company,  Hoboken,  Georgia. 

Export  Trade  Activities  and  Methods  of 
Operation 

To  engage  in  Export  Trade  in  the 
Export  Markets,  Olde  South  is  certified 
to: 

1.  Enter  into  exclusive  agreements 
with  its  Members  to  act  as  their  Export 
Intermediary  for  forest  products  by 
providing  Export  Trade  Facilitation 
Services. 

2.  Meet  with  its  Members  to  negotiate 
and  agree  on  the  terms  of  their 
participation  in  each  bid.  invitation  or 
request  to  bid,  or  other  sales  opportunity 
in  any  Export  Market  including,  but  not 
limited  to,  the  price  at  which  a  Member 
will  sell  its  forest  products  and  related 
services  for  export,  and  the  quantity  of 
products  each  Member  will  commit  to 
the  foreign  sale  or  bid  opportimity. 
During  the  course  of  such  meetings,  the 
following  information  may  be  | 
exchanged.  I 

a.  Information  that  is  already 
generally  available  to  the  trade  or 
public. 

b.  Information  that  is  specific  to  a 
particular  Export  Market  including  but 
not  limited  to,  reports  and  forecasts  of 
sales,  prices,  terms,  customer  needs, 
selling  strategies  and  product 
specifications  by  geographical  area,  and 
by  individual  customers  within  the 
Export  Market 

c.  Information  on  expenses  specific  to 
exporting  to  a  particular  Export  Market 
(such  as  ocean  freight  inland  freight  to 
the  terminal  or  port  terminal  or  port 
storage,  wharfage  and  handling  charges, 
insurance,  agents'  commissions,  export 
sales  documentation  and  service,  and 
export  sales  financing). 

d.  Information  on  U.S.  and  foreign 
legislation  and  regulations  affecting 
sales  to  a  particular  Export  Market 

e.  Information  on  Olde  South's 
activities  in  the  Export  Maikets, 
including,  but  not  limited  to,  customer 
complaints  and  quidity  problems,  visits 
by  customers  located  in  the  Export 
Markets,  and  reports  by  foreign  sales 
representatives. 


f.  Information  on  supply  and  demand 
for  forest  products  in  export  trade, 
including,  but  not  limited  to,  the 
quantities  of  particular  products  desired 
by  export  customers,  the  supply  of  such 
products  (based  on  domestic  supply  and 
demand)  available  for  export  trade, 
anticipated  export  prices,  quality 
standards,  packaging  standards,  and 
primary  production  schedules. 

g.  Information  on  specific  prices  and 
quantities  involved  in  specific  domestic 
transactions  furnished  by  each  Member 
individually,  and  on  a  confidential  basis, 
to  Olde  South's  manager  who  will  use 
such  information  to  compute  averages 
and  trends  regarding  domestic  prices 
and  quantities  for  disclosure  to  the 
Members  in  aggregated  form.  The 
manager  shall  not  disclose  to  any 
Member  the  specific  information 
furnished  by  any  other  Member.  The 
manager  shall  be  an  independent 
employee  of  the  Olde  South  and  not 
otherwise  affiliated  with  any  of  the 
Members. 

3.  Enter  into  exclusive  agreements 
with  other  Export  Intermediaries  for  the 
sale  of  forest  products  in  the  Export 
Markets,  whereby: 

a.  The  Export  Intermediary  agrees  not 
to  represent  competitors  of  Olde  South 
in  the  sale  of  forest  products  and  related 
services  in  any  Export  Market 

b.  The  Export  Intermediary  agrees  not 
to  buy  forest  products  and  related 
services  from  Olde  South's  competitors. 

4.  Enter  into  exclusive  agreements 
with  foreign  customers  of  forest 
products  and  related  services  offered  by 
Olde  South  whereby  the  customer 
agrees  not  to  purchase  forest  products 
and  related  services  from  Olde  South's 
competitors. 

5.  Discuss  and  agree  on  with  its 
Members  the  export  prices  to  be 
charged  by  Olde  South  or  its  Members 
for  the  sale  of  forest  products  or  related 
services  directed  to  an  Export  Market  or 
to  a  domestic  or  foreign  exporter  for 
ultimate  sale  in  an  Export  Market 

6.  Limit  membership  in  Olde  South. 

7.  Publish  and  distribute  a  list  of 
export  prices  to  be  charged  by  Olde 
South  or  its  Members. 

8.  Allocate  orders  for  export  sales, 
and  divide  profits  from  such  sales, 
among  its  Members  as  provided  in  the 
membership  agreement  between  Olde 
South  and  its  Members. 

9.  Purchase  forest  products  from  its 
Members  and  non-members  for  direct 
export  to  an  Export  Market  or  for  sale  to 
a  domestic  or  foreign  exporter  for 
ultimate  sale  in  an  Export  Market 

A  copy  of  this  certificate  will  be  kept 
in  the  International  Trade 
Administration's  Freedom  of 
Information  Records  Inspection  Facility, 


Room  4102,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230. 

Date:  May  24, 1988. 
John  E.  Stinar. 

Director,  Office  of  Export  Trading  Company 
Affair. 
[FR  Doc  88-12119  Filed  5-27-88;  8:45  am] 

MUMG  COK  M10.OIMI 


NatkMMri  Oceanic  and  AtmosplMric 
Administration 

Uatlng  Endangered  and  Tlveatened 
Species  and  Desionating  Critical 
Habitat:  Petition  to  Adopt  a  Special 
Rule 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA;  Commerce. 
ACnON:  Notice  of  receipt  of  petition. 

summary:  NMFS  has  received  a  petition 
to  issue  an  emergency  rule  which  would 
prohibit  commercial  whale  watching  on 
Atlantic  right  whales  [Eubalaena 
glacialis). 

FOR  FURTHER  INFORMATION  CONTACT 
Robert  C.  Ziobro,  Protected  Species 
Management  Division,  Office  of 
Protected  Resources  and  Habitat 
Programs,  National  Marine  Fisheries 
Service,  U.S.  Department  of  Commerce, 
Washington,  DC  20235  (202/673-5348). 
SUPFLBNENTARY  INFORMATION:  On  April 
19, 1988,  NMFS  received  a  petition  from 
Green  World  to  adopt  an  emeigency  rule 
which  would  prohibit  conunercial  whale 
watching  on  Atlantic  right  whales.  The 
Service  is  reviewing  the  petition  and 
will  make  a  determination  in 
accordance  with  the  provisions  of  the 
Endangered  Species  Act  of  1973  and  the 
Administrative  Procedure  Act  (5  U.S.C 
553(e)). 

Dated:  May  24. 1988. 
Jamas  E.  Dou^as,  Jr., 

Deputy  Assistant  Administrator  for  Fisheries. 
[FR  Doc.  88-12060  Filed  5-27-68:  8:45  am] 
MLUNQ  COOC  3510-»-M 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Developinent  of  Voluntary  Standard 
for  Al-Terrain  Vehicles;  Meeting 

agency:  Consumer  Product  Safety 

Commission. 

action:  Notice  of  meeting. 

summary:  The  major  members  of  the 
all-terrain  vehicle  ("ATV")  industry 
have  scheduled  a  meeting  on  June  2, 
1988,  for  further  development  of  a 
voluntary  safety  standard  for  ATVs. 


Interested  members  of  the  public  are 
invited  to  attend  the  meeting  and 
observe  or  participate  in  the 
development  of  the  standard.  Persons 
wishing  to  attend  the  meeting  or  to  be 
notified  of  future  meetings  of  the 
committee  should  notify  Paul  Golde  at 
the  Specialty  Vehicle  Institute  of 
America,  3151  Airway  Avenue,  Building 
K-107,  Costa  Mesa,  California  92628, 
phone  (714)  241-0256. 
date:  The  meeting  is  scheduled  for  9:30 
a.m.  on  June  2, 198& 
ADDRESS:  The  meeting  will  be  held  at 
The  D.C  Dulles  Marriott  Hotel,  333 
West  Service  Road,  Chantilly,  Virginia. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carl  Blechschmidt  Office  of  Program 
Management  and  Budget  Consumer 
Product  Safety  Commission, 
Washington,  DC  20207,  phone  (301)  492- 
6554. 

SUPPUEMENTARY  INFORMATION: 
Background 

The  Commission  for  some  time  has 
been  concerned  with  safety  issues 
associated  with  the  operation  of  all- 
terrain  vehicles,  which  are  three-  and 
four-wheeled  motorized  vehicles, 
generally  characterized  by  large,  low 
pressure  tires,  a  seat  designed  to  be 
straddled  by  the  operator,  and 
handlebars  for  steering  and  which  are 
intended  for  off-road  use  by  an 
individual  rider  on  various  types  of 
unpaved  terraiiL 

On  May  31, 1985,  the  Commission 
published  an  advance  notice  of 
proposed  rulemaking  (ANPR)  in  the 
Federal  Register,  50  FR  23139.  In  the 
ANPR,  the  Commission  announced  that 
it  was  considering  a  wide  range  of 
possible  regulatory  alternatives  to 
address  the  safe^  concerns  about  ATVs 
and  solicited  comments  on  a  number  of 
issues. 

On  December  30, 1987.  the 
Commission  and  the  major  members  of 
the  ATV  industry  filed  preliminary 
consent  decrees  in  United  States  v. 
American  Honda  Motor  Co.,  Inc.  et  al.. 
Civil  Action  No.  87-3525,  in  the  United 
States  District  Court  for  the  District  of 
Columbia.  The  preliminary  consent 
decrees  contained  provisions  intended 
to  satisfy  the  Conunission's  concerns 
about  ATVs  and  provided  that  the 
parties  would  file  proposed  final 
consent  decrees,  which  were  filed  on 
March  14, 1988.  Both  the  preliminary 
consent  decrees  and  the  final  consent 
decrees,  which  were  approved  by  the 
Court  on  April  28. 1988,  provide  that  the 
industry  members  will  attempt  in  good 
faith  to  reach  agreement  on  voluntary 
standards  satisfactory  to  the 
Commission,  within  four  months  of  the 


Court's  approval  of  the  final  consent 
decrees. 

The  first  standard  development 
meeting  pursuant  to  the  consent  decree 
was  held  on  May  4, 1988,  and  technical 
woiking  group  meetings  were  held  on 
May  l»-20.  The  results  of  the  working 
group  meetings  will  be  reported  to  the 
June  2  plenary  meeting  of  the  industry 
representatives,  who  wHl  make  the 
decisions  on  the  content  of  proposals  for 
inclusion  in  the  standard. 

Commission  policy  requires  that  all 
voluntary  standards  meetings  attended 
by  CPSC  staff  be  open  to  the  public  and 
that  interested  members  of  the  public 
have  an  opportunity  to  contribute  to  the 
development  of  the  stemdard.  Thus,  the 
meeting  is  open  to  all  members  of  die 
public  who  wish  to  attend  or  participate. 
In  order  to  ensure  that  the  meeting 
facilities  are  adequate  to  accommodate 
all  attendees,  persons  wishing  to  attend 
the  meeting  should  notify  Paul  Golde  at 
the  Specialty  Vehicle  Institute  of 
America,  3151  Airway  Avenue,  Building 
K-107,  Costa  Mesa,  California  92626, 
phone  (714)  241-0256.  In  addition, 
persons  who  wish  to  participate  in  the 
development  of  the  standard  should 
notify  Mr.  Golde  of  that  fact  so  they  can 
receive  notice  of  additional  meetings, 
etc.,  as  they  are  scheduled. 

The  goal  of  the  four-month  period 
provided  in  the  consent  decrees  for  the 
development  of  a  standard  by  ihe 
indust^  is  to  develop  at  least  a  general 
consensus  on  a  standard  within  that 
time.  Work  on  some  aspects  of  a 
standard  may  continue  after  that  period. 
Because  of  the  need  for  the  industry  to 
develop  the  standard  within  four 
months,  it  may  not  be  practical  to 
announce  all  subsequent  meetings  of  the 
voluntary  standard  development 
committee  in  the  Federal  Regtoter. 
However,  all  persons  who  indicate  a 
desire  to  participate  in  the  development 
of  the  standard  will  be  notified  of  such 
meetings,  and  other  parties  may  contact 
the  Commission's  Office  of  the 
Secretary,  at  (301)  492-6800,  to 
determine  when  standards  development 
meetings  are  placed  on  the 
Commission's  Public  Calendar. 

The  Commission  expects  that  most  of 
the  subsequent  plenary  meetings  will  be 
in  Washington,  DC  metropolitan  area. 
However,  some  meetings  may  be  in 
California  for  the  convenience  of 
participants  who  are  located  on  the 
west  coast  or  in  Japan. 

In  order  to  ensure  that  the  meeting 
proceeds  on  schedule,  it  may  be 
necessary  for  the  Chairperson  to  limit 
the  time  and  manner  allowed  for  the 
presentation  of  comments  by  each 
participant  and  to  restrict  duplicative 
comments. 


Dated:  May  24, 1968. 
Sadye  E.  Dunn, 
Secretary  of  the  Commission. 
[FR  Doc.  88-12060  Filed  5-25-88;  iM  pm] 
■NJJNO  CODE  ItBI  ftl  a 


DEPARTMENT  OF  DEFENSE 

Office  of  ttie  Secretary 

Information  Scttool  Board  of  VIeltors; 
Renewal 

action:  Renewal  of  the  Department  of 
Defense  Information  Schools  Board  of 
Visitors. 

summary:  Under  the  provisions  of  Pub. 
L.  92-463;  "Federal  Advisory  Committee 
Act"  notice  is  hereby  given  that  the 
Defense  Information  School  Board  of 
Visitors  has  been  determined  to  be  in 
the  public  interest  and  has  been 
renewed. 

The  Defense  Information  School 
Board  of  Visitors  provides  an  external 
source  of  expertise  on  public  affairs 
training  to  the  Assistant  Secretary  of 
Defense  (Public  Affairs)  and  other 
Defense  Department  officials.  The  Board 
acts  as  an  important  bridge  with  civilian 
professional  communities  and  ensures 
continued  reflection  on  the  objectives, 
operations  and  policies  of  the  Defense 
Information  School.  The  scope  of  the 
Board's  concerns  include:  course  content 
and  quaUfy  of  instruction  in  journalism, 
photojournalism,  broadcasting,  public 
affairs  and  mass  communication,  as  well 
as  institutional  growth,  student  services, 
faculty  development  research,  and 
related  educational  considerations. 

May  25, 1988. 
Linda  M.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

[FR  Doc.  8&-1208e  Filed  5-27-88;  6:45  am] 

SUJNO  COOC  M10-ei-M 


Special  Operations  Policy  Advisory 
Group;  Meeting 

The  Special  Operations  Policy 
Advisory  Group  (SOPAG)  will  meet  on  2 
June  1988  in  the  Pentagon,  Arlington, 
Virginia  to  discuss  sensitive,  classified 
topics. 

The  mission  of  the  SOPAG  is  to 
advise  the  Office  of  the  Secretary  of 
Defense  on  key  policy  issues  related  to 
the  development  and  maintenance  of 
effective  Special  Operations  Forces. 

In  accordance  with  section  10(d)  of 
Pub.  L  92-463,  the  "Federal  Advisory 
Committee  Act"  and  section  552b(c)(l) 
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of  Title  5.  United  States  Code,  this 
meeting  will  be  closed  to  the  public. 

May  24, 1988. 

Linda  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison, 

Department  of  Defense. 

(FR  Doc  88-12065  Filed  5-^27-88;  8;45  ami 

MUMQ  COM  MIO-OMI 

DspwiHMnA  of  llw  Afmy 


Army  Sdenca  Board 

In  accordance  with  section  10a(a)(2) 
of  the  Federal  Advisory  Committee  Act 
(Pub.  L  92-4B3),  announcement  is  made 
of  the  following  Committee  Meeting: 

Name  of  the  Committee:  Army  Science 
Board  (AS). 

Datea  of  Meeting:  22-23  June  1988. 

Time:  0800-1700  hours  each  day. 

Place:  The  Pentagon.  Washington,  DC 

Agenda:  The  Army  Science  Board  1988 
Summer  Study  on  Technology  Insertion  ia 
Anny  Systems  %vill  meet  for  briefings  by 
AMC  and  TRADOC  agencies.  This  meeting 
will  be  dosed  to  the  public  in  accordance 
with  section  S52b(c)  of  Title  5,  U.S.C.. 
specifically  subparagaph  (1)  thereof,  and 
TiUe  5.  LT-S-C  Appendix  2.  subsection  10(d). 
The  classified  and  unclassified  matters  and 
proprietary  information  to  be  discussed  are 
80  inextricably  intertwined  so  as  to  preclude 
opening  any  portion  of  the  meeting.  Contact 
the  Army  Sckmce  Board  Administrative 
Officer,  Sally  Warner,  for  further  information 
at  (202)  685-3039  or  695-7048. 

SallyA.WanMr. 

A  dminiatrative  Officer,  Army  Science  Board. 
(FR  Doa  88-12058  Piled  5-27-88:  8:45  am] 

■LLBIO  COK  3710-OS-M 


Army  Scienca  Board;  Closad  MMting 

In  accordance  with  section  10a(a)(2] 
of  the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463).  announcement  is  made 
of  the  foQowing  Committee  Meeting: 

Name  of  the  Committee:  Army 
Science  Board  (ASB). 
Dates  of  Meeting:  20-21  Jime  1988., 
Time:  0800-1700  hours,  daily.         j 
Place:  US  Army  Missle  Commandj 
Redstone  Arsenal,  Huntsville,  Alabama. 

Agenda:  The  Army  Science  Board 
1988  Summer  Study  on  Army  Testing 
will  meet  for  the  purpose  of  conducing 
a  detailed  review  of  aU  testing  related  to 
documentation  for  the  AQUIUA  and 
MLRS  Weapons  Systems.  These 
sessions  will  be  closed  to  the  public  in 
accordance  with  section  552b(c]  of  Title 
5,  U.S.C.,  specifically  subparagraph  (1) 
thereof,  and  Title  5,  U.S.C.  Appendix  2. 
subsection  10(d}.  The  classified  and 
unclassified  matters  and  proprietary 
infonnatian  to  be  discussed  are  so 


inextricably  intertwined  so  as  to 
preclude  opening  any  portion  of  the 
meeting.  Contact  the  Army  Science 
Board  Admirastrative  Officer.  Sally 
Warner,  for  fordnr  information  at  (202) 
635-3039  or  695-7046. 
Sdly  A  Warner. 

Administrative  Officer,  Army  Science  Board. 
[FR  Doc  88-12080  Filed  5-27-68;  8:45  am] 
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^orps  Of  LiiyHioaia 

IhImiI  To  Praporo  a  Draft 
Emffronmantal  lanpact  Statomont. 
NavtaaUon  Sludv  Bnmavslek  Hwbor 
Bnjnawick,  QA 

AQCNCv:  U.S.  Army  Corps  of  Engineers. 

DoO. 

action:  Notice  of  intent 

summary:  The  U.S.  Army  Engineer 
District  Savannah,  Georgia,  proposes  to 
prepare  a  Draft  Environmental  Impact 
Statement  to  update  previous  studies  for 
the  Brunswick  Harbor  Navigation 
Project  to  determine  whether 
modifications  of  the  existing  Federal 
project  are  needed  and,  if  so.  which 
modifications  are  most  feasible. 
FOR  FURTHER  INFORMATION  OONTACR 
U.S.  Army  Engineer  District  Savannah. 
Attn.  CESAS-PD-E/  Dr.  Charles  W. 
Belin,  P.O.  Box  889,  Savannah.  Georgia 
31402-0689.  Telephone:  (91^  944-5838. 
SUPPtCMCNTARV  W 


1.  Background 

The  U.S.  Army  Engineer  District 
Savannah.  Georgia,  maintains  a  Federal 
Navigation  Channel  for  Brtmswick 
Harbor.  Brunswidc,  Georgia.  The  FY 
1984  Continuing  Resolution,  Pub.  L  98- 
151,  authorized  the  reevaluation  and 
updating  of  previous  studies  for  the 
ftimswick  Harbor  Navigation  Project  to 
determine  if  modifications  to  the 
existing  Federal  project  are  needed  and 
which  modifications  are  most  feasible. 

2.  Proposed  Action 

The  U.S.  Army  Engineer  District 
Savannah,  Georgia,  proposes  to  prepare 
a  Draft  Feasibility  Report  and 
Environmental  Impact  Statement  to 
evaluate  possible  channel  improvements 
to  the  Brunswick  Harbor  Navigation 
Project  and  determine  what 
modifications  should  be  recommended 
to  Congress  for  implementation. 

3.  Alternatives 

Tlie  improvements  considered  are 
incremental  channel  deepening  ftom  the 
present  30  feet  to  a  possible  38-foot 
depth,  adding  additional  maneuvering 
areas,  and/or  increasing  the  channel 


widA.  Hie  No  Action  Alternative  wiD 
be  evaluated. 

4.  Scoping  Proceaa 

Scoping  meetings  were  held  on  4  and 
5  September  1974. 3  December  1974,  and 
31  Jidy  1975.  The  inputs  provided  by  the 
various  interest  groups  at  these  meetings 
and  daring  the  coonlination  of  the  draft 
reports  were  osed  in  tfie  development  of 
preliminary  plans  and  in  the  selection  of 
a  plan  for  reconunendation.  The  scope 
of  this  study  will  follow  the 
recommendatians  of  the  1904  Brunswick 
Harbor  Georgia  Navigational  Study 
Reanmaissance  Report 

a.  A  Public  Notice  will  be  issued 
soliciting  comments  and  concerns  from 
the  interested  public  and  other  agencies. 
In  this  notice  the  public  will  be  advised 
how  they  can  become  involved  in  the 
scoping  process.  All  interested  and 
affected  Federal,  state  and  local 
agencies  as  well  as  private 
organizations  and  individuals  are 
encouraged  to  provide  information  for 
this  DEIS. 

b.  Significant  Issues  in  the  I^S.  The 
most  significant  issue  to  be  analyzed 
will  be  the  effect  of  a  larger  nav^ational 
channel  and  the  best  mediod  for 
disposal  of  maintenance  material. 

c.  The  completed  DEIS  «vill  be 
coordinated  with  the  appropriate 
Federal,  state  and  local  agencies  as  well 
as  private  organizations  and  individuals 
for  their  input 

d.  No  further  scoping  meetings  will  be 
plaimed  miless  they  are  requested. 

e.  The  Brunswick  Harbor  Draft 
Feasibility  Report  and  Environmental 
Impact  Statement  are  scfaedoled  to  be 
available  for  public  review  in  November 
1988. 

E.  Randolph  Marshall,      ' 

Major,  Corps  of  Engineers,  Acting 

Commander. 

[FR  Docr8fr-12051  Fded  5-Z7-88:  8:45  am] 
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•  Draft 
hnpact  StalaiiMiit 
K%  Flood  ProtactkM 


IntantTo 

El 

(DEIS); 

Study 

AOEMCV:  US  Army  Corps  of  En^eers, 
Kansas  City  District  DOD. 
action:  Notice  of  intent 

summary:  The  purpose  of  this  study  is 
to  evaluate  an  array  of  potential  plans 
to  determine  the  feasibility  of  providing 
flood  protection  to  the  town  of  Roesville. 
Kansas  pCS).  from  flood  flows  arising  on 
Cross  Creek. 

information:  Questions  about  the 
proposed  study  and  the  DEIS  can  be 


answered  by  Mr.  Robert  R.  Ruf.  Chief, 
Environmental  Resources  Branch,  Corps 
of  Engineers,  700  Federal  Building, 
Kansas  City,  Missouri  64106.  Phone: 
816-426-3672. 

SUPPLEMENTARY  INFORMATION:  A  Notice 
of  Intent  to  Prepare  a  Draft 
Environmental  bnpact  Statement  (DEIS) 
for  the  town  of  Rossville.  KS.  Flood 
Protection  Study  was  published  in  the 
Federal  Register.  Volume  50.  No.  60. 
Thursday.  March  26. 1985.  However,  due 
to  the  town  of  Rossville  rejecting  the 
proposed  project  because  of  the 
financial  responsibility  required  of>the 
town  as  local  sponsor  of  the 
recommended  plan,  a  Notice  to  Cancel 
the  Notice  of  Intent  to  prepare  a  Draft 
Enviornmental  Impact  Statement  for  the 
Rossville.  KS  project  was  requested  on 
December  17. 1986.  The  town  of 
Rossville  has  reconsidered  its  financial 
responsibility  for  the  flood  protection 
project  and  has  requested  that  the 
Kansas  City  District  continue  its  study 
of  flood  protection  measures  for  Cross 
Creek. 

1.  The  purpose  of  this  study  is  to 
redetermine  the  feasibility  of  providing 
protection  to  the  town  of  Rossville,  KS. 
fiom  flood  flows  arising  on  Cross  Creek. 

2.  Reasonable  alternatives  for  flood 
protection  that  will  be  stuiUed  indude: 

a.  No  Action.  Without  Federal 
involvement  flooding  would  oontinue  to 
adversely  impact  residential  units, 
businesses,  churches,  a  school  and  the 
town's  water  plant 

b.  Floodwall/Levee  Construction.  This 
plan  would  consist  of  two  ring  levees 
and  a  floodwalL  One  ring  levee  would 
be  small  and  encompass  the  northwest 
comer  of  Rossville.  The  larger  ring  levee 
would  encircle  the  remainder  of  the 
town.  Hie  floodwall  would  begin  where 
Cross  Creek  meets  the  northwest  edge 
of  town  and  end  where  Cross  Creek 
leaves  the  southwest  comer  of  town. 

c.  Ring  Levee  Construction  and 
Channel  Relocation.  This  plan  would 
eliminate  the  segment  of  Cross  Creek 
which  flows  through  Rossville.  The 
construction  of  a  relocated  channel 
would  allow  Cross  Creek  flood  waters 
to  by-pass  the  town  of  Rossville.  In 
addition  to  the  channel  relocation,  there 
would  be  a  levee  built  around  the  entire 
town  using  material  excavated  fiom  the 
new  channel  This  plan,  and  plans  2d-f, 
would  include  constructing  a  new 
highway  and  railroad  bridge  across  the 
relocated  channel  of  Cross  Creek. 

d.  Alternate  Trail  Levee  and  Channel 
Relocation.  This  plan  includes  the  same 
chaimel  relocation  described  above: 
however,  levee  construction  would 
extend  from  high  ground  north  of  town 
southwest  to  the  upstream  end  of  the 


relocated  channel  It  would  then  parallel 
the  new  channel  to  where  it  meets  the 
old  channel  and  extend  approximately 
three-quarters  of  a  mile  downstream 
from  the  new  channel 

e.  Relocated  Channel  and  Trail  Levee. 
This  plan  would  also  involve  a  relocated 
channel  as  in  paragraphs  2c-d,  however, 
the  start  of  the  new  channel  would  be 
nearer  the  northwest  edge  of  Rossville 
than  for  plans  2c-d.  This  plan  would 
involve  constmcting  a  trail  levee  along 
the  north  edge  of  town  fiom  Cemetery 
Hill  to  the  mouth  of  Ensign  Ditch,  then 
south  along  the  new  channel.  The  levee 
would  then  trail  off  south  of  town 
approximately  three-quarters  of  a  mile 
downstaeam  from  the  lower  end  of  the 
new  chaimel  The  levee  along  the  north 
side  of  town  would  require  relocating  a 
road  and  several  houses. 

f.  Channel  Relocation  Only.  This  plan 
would  tdlow  Cross  Creek  flood  waters 
to  bypass  the  town  of  Rossville  as 
described  in  paragraph  2c  and  2d, 
however,  the  plan  would  not  include 
construction  of  levees.  Disposal  areas 
for  the  excavated  material  bom  the  new 
channel  could  threaten  wetland  or 
riparian  habitats. 

3.  Scoping  Process: 

a.  Public  Involvement:  A  letter  firom 
Rossville  officials  was  received  on 
September  8. 1987.  in  which  the  town 
requested  that  the  section  205  Flood 
Protection  Project  for  Rossville  be 
restarted.  A  public  meeting  is  not 
currendy  scheduled  to  be  held  before 
the  Draft  Feasibility  Report  and  Draft 
Environmental  Impact  Statement  are 
released  to  the  public  in  July.  1988.  A 
public  meeting  will  be  held  in  late  July 
or  early  August  1988  after  review  of  the 
draft  reports.  Draft  documents,  resulting 
from  the  Rossville  Flood  Protection 
Study,  will  be  distributed  to  Federal, 
State,  and  local  agencies,  as  well  as 
interested  members  of  the  public,  for 
review  and  comment  Since  the 
participation  of  the  public  and 
Governmental  agencies  has  occurred 
during  aU  stages  of  the  planning  process, 
no  formal  "scoping"  meeting  will  be 
held. 

b.  Environmental  consultation  and 
review  will  be  conducted  in  accordance 
with  the  requirements  of  the  National 
Environmental  Policy  Act  of  1969. 
Council  on  Environmental  Quality 
Regulations  (40  CFR  Parts  1500-1508). 
and  other  appUcable  laws,  regidations, 
and  guidelines. 

Date:  May  18, 1088. 
Philip  L  Roteit 

Chief,  Planning  Division.  ' 

[FR  Doc  88-12052  Fded  5-27-88;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

Carl  D.  Porklna  Vocational  Education 
Act;  Raquaat  for  Public  Commenta  on 
Raauthortzation 

agency:  Department  of  Education. 
ACTION:  Notice  of  request  for  public 
comments  on  reauthorization  of  the  Carl 
D.  Perkins  Vocational  Education  Act 

summary:  The  Secretary  of  Education 
has  initiated  development  of  a  proposal 
by  the  Department  of  Reauthorization  of 
the  Carl  D.  Perkins  Vocational 
Education  Act  The  Secretary  invites 
written  comments  on  the  current  Act 
and  suggestions  for  changes  for 
consideration  by  the  Department  during 
development  of  the  proposal. 
DATE:  Written  comments  should  be 
submitted  on  or  before  July  31, 1988. 
ADDRESS:  Written  comments  should  be 
addressed  to:  Perkins  Act 
Reauthorization,  400  Maryland  Avenue 
SW.,  Reporters  Building,  Room  620  (Mail 
Stop  5609).  Washington,  DC  20202. 
FOR  FURTHER  INFORMATION  CONTACT 
Perkins  Act  Reauthorization.  400 
Maryltmd  Avenue  SW.,  Reporters 
Building,  Room  620  (Mail  Stop  5609), 
Washington,  DC  20202. 

SUPPLEMENTARY  INFORMATION:  The 

Perkins  Act  has  three  major 
components:  Basic  State  Grants,  which 
provide  funds  to  State  educational 
agencies  for  vocational  education 
program  improvement  iimovation,  and 
expansion,  and  to  ensure  that  vocational 
education  opportimities  are  made 
available  to  certain  special  populations; 
Special  Programs,  which  provide  grants 
to  States  for  several  specific  vocational 
education  programs,  including  consumer 
and  homemaldng  education  and 
community-based  organizations;  and 
National  Programs,  which  provide 
funding  for  a  variety  of  vocational 
education  purposes,  including  bilingual 
vocational  training,  Indian  and 
Hawaiian  Natives  programs,  the 
National  Center  for  Research  in 
Vocational  Education,  the  National 
Occupational  Information  Coordinating 
Conunittee,  and  discretionary  research 
activities. 

In  preparing  its  reauthorization  bill, 
the  Department  will  undertake  a 
thorough  review  of  evaluation  data 
related  to  vocational  education,  and  will 
solicit  comments  horn  and  consult  with 
those  who  have  an  interest  in  this 
program.  The  Secretary  wishes  to  ensure 
that  there  is  a  full  and  frank  discussion 
of  all  the  issues  and  that  the 
Department's  final  proposal  reflects  the 
most  effective  means  of  improving 
vocational  education  and  ensuring  that 
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all  students  have  higb-quality  vocational 
opportunities.  i 

Need  for  Reaukhorixatioo  ' 

The  authorization  for  the  Perkins  Act 
expires  on  September  30. 196a  In  order 
to  contribute  in  a  timely  maimer  to  the 
congressional  reandiorization 
discussions,  the  Secretary  is  beginning 
to  review  the  Perkins  Act  at  this  time. 
To  ensure  an  opportunity  lor  public 
participation,  the  Secretary  invites 
public  comments  on  the  reauthorization. 

Issues  for  PoUfc  Comaaant  | 

Among  the  issues  the  Department  will 
consider  in  developing  its 
reauthorization  proposal  for  the  Perkins. 
Act  are — 

•  Whether  the  Perkins  Act.  with  its 
reliance  on  a  formula-driven  State  grant 
mechanism,  is  the  best  vehicle  for 
advancing  the  Federal  role  in  vocational 
education,  or  whether  an  entirely  new 
approach  should  be  considered; 

•  How  to  improve  accountability  for 
the  effective  use  of  Federal  vocational 
education  funds; 

•  How  to  encourage  the  integration  of 
basic  skills  into  vocational  education 
curricula  so  that  vocational  students 
emerge  fully  competent  to  deal  with 
changing  work  environments; 

•  What  strategieawin  be  most 
effective  in  ensuring  that  appropriate 
vocational  education  opportunities  are 
made  available  to  the  disadvantaged 
and  die  handicapped,  as  well  as  other 
special  population  groups;  i 

•  Whether  and  how  to  ease  the 
administrative  burden  caused  by  the 
requirements  of  the  current  Perldns  Act; 
and 

•  What  national  vocational  education 
programs  are  most  needed  and  what 
direction  the  national  effort  should  take. 

Format  for  CoBfmiaBts 

This  request  for  conuaenta  is  deai^ied 
to  elicit  views  of  interested  parties  on 
how  the  current  Perkins  Act  can  be 
improved. 

The  Secretary  reqtiests  that  each 
respondent  identify  his  or  her  nde  in 
vocational  education.  In  proposing 
modifications  or  akonatives,  the 
respondents  may  want  to  address  each 
issue  listed  under  laaues  for  Public 
Comment 

The  Secretary  urges  eadi  commenter 
to  be  specific  regarding  his  or  her 
suggestions  and  to  indode.  iS  possible, 
the  data  requirements,  procetfares, 
technology,  division  of  raqxmiibility. 
and  actual  legialative  langaage  chaii^s 
that  the  commenter  suggests  for  die 
Perkins  Act  programs. 


Dated:  Iday  21.1888. 

William  J.  BMoatt 

Secntary  of  Education. 

[FR  Doc.  88-12088  Filed  5-27-68: 8:45  am] 
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Pursuant  to  seddon  131  of  the  Atomic 
Energy  Act  of  1954,  as  amended  (U.S.C 
2180)  notice  is  hereby  given  of  a 
proposed  "subsequent  arrangement" 
imder  die  Additional  Agreement  for 
Cooperation  between  die  Government  of 
the  United  States  of  America  and  the 
European  Atomic  Energy  Community 
(EURATC^  concerning  Peaceful  Uses 
of  Atomic  Energy,  as  amended,  and  the 
Agreement  for  Cooperation  between  the 
Government  of  the  United  States  of 
America  and  die  Government  of  |apan 
concerning  Civil  Uses  of  Atomic  Energy, 
as  amended. 

The  subsequent  arrangement  to  be 
carried  out  under  the  above-mentioned 
agreements  involves  approval  of  the 
f oUowing  retransfec 

RTD/]A(EU>-43,  for  die  retranafer  of  2.6 
grams  of  uranium  enriched  to 
approximately  19.2  percent  in  the 
isotope  uranium-235  from  Ifae  Federal 
Republic  of  Germany  to  Japan,  for  use 
as  a  radiation  source  for  calibration  of  a 
monitorii^  detector. 

In  accordance  with  section  131  of  the 
Atomic  Energy  Act  of  1954.  as  amended, 
it  has  been  determined  that  this 
subsequent  airaogement  will  be  inimt/'jl 
to  the  common  defense  and  security. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  fiflaen  days 
after  the  date  of  pobbcatioa  of  dds 
notice. 

For  the  Deputaieiit  of  Energy. 
DatK  Uay  24, 1988. 

GMcse  J.  Bndley,  Ir^ 

Principal  Deputy  Assistant  Secntary  for 
International  Affairs  and  Energy 
Emergencies. 

[FR  Doc.  M-12142  Filed  5-27-88;  8:45  wm\ 
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[Proiael  No.  1387-001  at  aL] 

Hdyoks,  Qas  4  EtacMc  DapartniMit,  •! 


Take  notice  that  die  following 
hydroelectric  applications  have  been 
filed  with  die  Federal  Energy  Regulatory 
Commisaion  and  are  avaflable  for  public 
inspection: 

1  a!  Tyjx  of  Application:  New  Minor 
License. 

b.  Project  No.:  2387-001. 

c.  Date  Filed:  Mardi  31. 1987. 

d.  Applicant  The  City  of  Holydce. 
Gas  ft  Electric  Department 

e.  Name  o^  Project  Number  2  Hydro 
Unit 

f.  Location:  Fint  and  Second  Level 
Canals  of  the  Holyoke  Canal  Systems 
off  of  die  Connecticut  River  in  Hampden 
County,  Massachusetts. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a>-825(r). 

h.  Applicant  Contact  Mx.  George  E. 
Leary,  The  City  of  Holyoke,  Gas  & 
Electric  Department  70  Suffolk  Street 
Holyoke.  MA,0104a  (413)  536-9311. 

i  /EBC  Contact  Steven  H.  Rossi. 
(202)  376-9814. 

j.  Comment  Date:  July  1, 1968. 

k.  Description  of  Project  Tiie  existing 
operating  project  commenced  operation 
in  1938  and  was  issued  an  initial  license 
in  1905,  ti^ch  will  expire  tai  1988.  The 
licensee  has  filed  for  a  new  license  for 
the  continued  operation  of  the  project 
The  existing  project  consists  ct  (1)  An 
intake  at  the  wall  of  the  Holyoke  first 
level  canal;  (2)  two  parallel  9-f6ot- 
diameter  steel  penstodu  each  240  feet 
long;  (3)  one  surge  tank  about  17  feet 
high  and  10  feet  in  diameter;  (4)  a 
powerhouse  00  feet  long,  40  feet  wide 
and  about  50  feet  hi^  containing  one 
vertical  turbine-generator  unit  rated  800- 
kW  and  1.017-hp;  (5)  t«ro  paraUel  brick 
arched  taifaaca  conduits,  each  9  feet 
wide,  10  feet  fai^  and  120  feet  long, 
discharging  into  die  Holyoke  second 
level  canal;  (6)  one  4.6-kV  trannnission 
line,  800  feet  long;  and  (7)  appurtenant 
facilities.  The  project  generates  an 
average  of  4.243.4  MWh  ammdly. 

I.  Purpose  of  Project  Project  power 
would  continue  to  be  sold  to  the 
customers  of  Hba  City  of  Holyoke,  Gas  ft 
Electric  Department 

m.  This  notice  also  consists  of  the 
following  standard  paragraphM:  B  and  C 

2  a.  Type  of  Application:  Preliminary 
Permit 

b.  Project  No.:  10524-OOa 

c.  Date  Piled:  December  10, 1987. 


d.  Applicant  North  Coast 
Development  Ca  Inc. 

e.  Name  of  Project  Power  Creek 

f.  Location:  On  Power  Creek  in 
Sections  S,  B,  4. 9,  and  34  Copper  River 
Meridian  near  Cordova,  Alaska. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  18  U.S.C.  791(a}-825(r). 

h.  Applicant  Contact  Mr.  Howard  T. 
Harstad.  North  Coast  Development  Co. 
Inc.,  P.O.  Box  967S7.  Des  Moines.  WA 
98198,  (206)  243-8604. 

i.  FERC  Contact  Ms.  Julie  Bemt  (202) 
376-9812. 

j.  Comment  Date:  July  11, 1988. 

k.  Description  of  Project  The 
proposed  project  would  consist  o£  (1) 
An  intake  structure  at  water  surface 
elevation  430  feet  at  a  80  acre  pond  on  a 
side  brandi  of  Power  Creek;  (2)  a  7,800- 
foot-long  pressure  tunnel;  (3)  Haree  50- 
foot-long,  90-indi-diameter  penstocks; 
(4)  a  powft'house  containing  diree 
generating  nirits  eadi  widi  a  rated 
capacity  of  2,000  kW;  and  (5)  a  7-inile- 
long  transmission  Une.  Applicant 
estimaties  the  average  annaal  energy 
production  to  be  30  GWh  and  the  cost  of 
the  work  to  be  performed  under  the 
preliminary  permit  to  be  $225,000. 

L  Purpose  of  Project  The  power 
would  be  sold  to  the  local  power 
company. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  AS,  A7, 
A9,  AlO,  a  C  and  D2. 

3  a.  Type  of  Application:  Preliminary 
Permit 

b.  Ad^M)..- 10529-000. 

c.  Date  Piled:  December  23, 1987. 

d.  Applicant  PRODEK,  INC. 

e.  Name  of  Project  Skiatook  Dam. 

f.  Location:  On  Hominy  Creek,  near 
Skiatook,  Osage  Cotmty,  Oklahoma. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a}-«25(r). 

h.  Applicant  Contact  Mr.  Flake  H. 
Wells.  PRODEK.  INC.  2431  East  61st 
Street  Suite  316,  Tulsa,  Oklahoma 
74136,  (918)  74»-7749. 

i.  FERC  Contact  Michael  Deaa.  (202) 
376-9414. 

j.  Comment  Date:  July  1. 1986. 

k.  Deacriptien  of  Project  Iha 
proposed  project  would  utilize  the 
existing  U3.  Army  Corps  of  Engineers' 
Skiatofl^  Dam  and  reservoir  and  would 
consist  of:  (1)  A  proposed  steel  pen^ock 
9  feet  9  inches  in  diameter  and  1.073  feet 
long;  (2)  a  proposed  rainfarcad  concrete 
powadiouae  27  feat  by  60  feet  housing  a 
1,040-kW  hydropower  unit;  (3)  a 
proposed  tailraca  25  feet  long:  (4)  a 
projxMed  144-kV  transmission  line  600 
feet  long:  and  (5)  ajqiurtanant  facilities. 
The  estimated  annual  energy  production 
is  54  GWh.  nrojact  power  would  be  sold 
to  Verdigris  Valley  Electric  Cooperative. 
Inc.  Applicant  estimates  that  the  cost  of 


the  work  to  be  performed  under  dw 
preUmifiary  permit  would  be  $60,000  to 
$901000. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  AS,  A7, 
A9,  AlO,  B,  C  and  D2. 

4  a.  Type  trf Application:  Exemption 
(SMWorless). 

b.  Project  Noj  9078-002. 

c.  Dated  Filed-  October  30, 1967. 

d.  Applicant  Highland  Construction. 

e.  Name  of  Prefect  Cove 
Hydroelectric  Project 

f.  Location:  On  Hatchet  Credc  in 
Shasta  County,  California. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  7Bl(a)-825(r}. 

h.  Contact  Person:  Fnd  Castagna. 
Mega  Renewables.  2576  Hartnell 
Avenue.  Redding,  California  96002. 
Phone:(916)222-1414. 

i.  FERC  Contact  Nanzo  T.  Coley,  (202) 
97&-«416. 

j.  Comment  Date:  June  20, 1988.  « 

k.  Description  of  Project  The 
proposed  project  would  consist  of:  (a)  A 
proposed  intake  structure;  (b)  a 
proposed  4-foot-diameter  by  12,000-foot- 
long  steel  penstock;  (c)  a  proposed 
poweriiouse  containing  one  generating 
unit  rated  at  5,000  kW;  (d)  a  proposed 
approximately  10,280-foot-long,  13.6  kV 
transmission  line;  and  (e)  appurtenant 
facilities.  The  estimated  average  annual 
energy  output  is  14,100.000  kWh. 

1.  Purpose  of  Project  Power  produced 
at  the  project  would  be  sold  to  the 
Pacific  Gas  and  Electric  Company. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3,  A9, 
B,  C  and  D3a. 

5  a.  Type  of  Filing:  Transfer  of 
License. 

b.  Pno!/etrf]Va;  3407-010. 

c.  Date  Filed-  ^ril  6, 1966. 

d.  Applicants:  Cook  Electric,  In&  and 
Magic  Reservoir  Hydroelectric,  Inc. 

e.  Name  of  Project  Magic  Dam 
Project 

L  Location:  On  the  Big  Wood  River  in 
Blaine  and  Camas  Counties,  Idaho.  The 
project  would  occupy  lands  of  the 
United  States  administered  by  the 
Bureau  of  Land  Management 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U5.C.  791(a)-82S(r). 

h.  Applicant  Contacts: 
Warren  P.  Chapman.  Cook  Electria  Inc., 

2356  Beryl  Avenue.  P.O.  Box  1071. 

Twin  FaUs.  ID  83303.  (206)  734-32S2 
Jay  R.  Jackson,  Magic  Reservoir 

Hydroelectric,  Inc.,  2399  S.  Orchard 

Sti«et  Suite  201,  Boise,  ID  83705,  (208) 

336-6189 

i.  FERC  Contact  Thomas  Dean.  (202) 
376-9562 

L  Comment  Date:  June  22, 1988. 
Description  of  Application:  Cook 
Electric  Inc  (transferor)  proposes  to 


transfer  its  license  issued  on  Jaraiary  15, 
1967,  to  Magic  Reservoir  Hydroelectric. 
Inc.(transferee)  in  order  to  facilitate  die 
financing  of  the  licensed  project  The 
transferee  is  a  corporation  organized 
tmder  the  Idaho  Business  Corporation 
Act  The  transferee  States  that  it  will 
comply  with  all  applicable  state  laws  as 
required  by  section  9(b)  of  the  Federal 
Power  Act. 

1.  This  nob'ee  also  consists  of  the 
following  standard  paragraphs:  B  ft  C. 

6  a.  Type  (^Application:  Surrender  of 
License. 

b.  Project  No.:  3285-006. 

c.  Dated  Filed:  April  13. 1968. 

d.  Applicant  Trinity  River  Authority 
of  Texas. 

e.  Name  of  Project  Lake  Livingston 
Hydro  Project 

f.  Location:  On  the  Trinity  River  in 
Polk,  San  Jacinto,  Walker  and  Trinity 
Counties,  Texas. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(^-625(r).     - 

h.  Applicant  Contact  Mr.  Danny  F. 
Vance,  General  Manager,  Trinity  River 
Authority  of  Texas,  5300  S.  Collins 
Sti«et  P.O.  Box  60,  Arlington,  TX  760ia 
(817)  467-4343. 

L  FERC  Contact  Ed  Lee  on  (202)  376- 
9116. 

j.  Comment  Date:  July  5, 1988. 

k.  Description  of  Application:  The 
license  for  this  project  was  issued  on 
May  22, 1987,  for  an  installed  capacity  of 
SO  MW.  The  licensee  state  that  it  has 
determined  that  the  project  would  be 
economically  infeasible.  No  construction 
has  commenced  at  the  project  site. 

1.  This  notice  also  consists  of  the 
following  standards  paragraphs:  B  and 
C. 

7  a.  Type  of  Application:  Surrender  of 
License. 

b.  Project  No.:  6279-OOL 

c.  Date  Filed:  April  15, 1988. 

d.  Applicant  F.  ft  T.  Services 
Corporation. 

e.  Name  of  Project  Bayou  D'Arbonne 
Hydroelectric  Project. 

f.  Location:  On  Bayou  D'Arbonne.  in 
Union  Parish,  Louisiana. 

g.  Filed  Pursuant  to.*  Federal  Power 
Act,  16  U.S.C  791(a)-825(r). 

h.  Applicant  Contact  Mr.  Vincent  A. 
Forte,  Forte  and  Tablada,  Inc..  P.O.  Box 
64844,  Baton  Rouge,  LA  70696,  (504)  927- 
9321. 

i.  FERC  Contact  Peter  Lyse  (202)  376- 
1850. 

j.  Comment  Dote:  July  5. 198& 

k.  Description  of  Application:  The 
license  for  this  project  was  issued 
January  31, 1986,  for  an  installed 
capacity  of  1300  kW.  The  licensee 
states  that  it  has  determined  that  the 
project  would  be  economically 
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infeasible.  No  construction  has 
commenced  at  the  project  site. 

1.  This  notice  also  consists  of  the 
following  standards  paragraphs:  Band 
C 

8  a.  Type  of  Application:  Surrender  of 
License. 

b.  Project  No.:  8201-004.  i 

c.  Date  Filed:  April  15, 1988.         | 

d.  Applicant-  F  and  T  Corporation. 

e.  Name  of  Inject-  Caddo  Lake  Hydro 
Project 

f.  Location:  Cypress  Bayou  at  Caddo 
Lake  in  Caddo  Parish,  Louisiana. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  18  U.S.C.  791(a}-825(r). 

h.  Applicant  Contact  Mr.  Ralph  L 
Laukhuff,  Jr.,  Forte  and  Tablada,  Inc., 
P.O.  Box  64844,  Baton  Rouge,  LA  70896, 
(504)  927-0321. 

L  FERC  Contact-  Ed  Lee.  (202)  376- 
9116. 

j.  Comment  Date:  July  5, 1988. 

k.  Description  of  Project  The  license 
for  this  project  was  issued  May  22. 1986. 
for  an  installed  capacity  of  1.5  MW.  The 
licensee  state  that  it  has  deteftnined  that 
the  project  would  be  economicially 
infeasible.  No  construction  has       j 
commenced  at  the  project  site.       ' 

L  This  notice  also  consists  of  the 
following  standard  paragraphs:  B  and  C. 

9  a.  Type  of  Application:  Exemption 
Under  5  MW. 

b.  Project  No.:  9403-001. 

c.  Date  Filed:  November  27, 1987^ 

d.  Applicant  Hoskins  Diversified 
Industries. 

e.  Name  of  Project  HDI  Mascoma 
Dam. 

f.  Location:  On  the  Mascoma  River  in 
the  City  of  Lebanon.  Grafton  County, 
New  Hampshire. 

g.  Filed  Pursuant  to:  Section  408  of  the 
Enei^  Security  Act  of  1980. 16  U.S.C. 
2706  and  2709. 

h.  Applicant  Contact  Mr.  Matthew 
Bonaccorsi.  Timothy  Buzzell  & 
Associates.  Inc..  Lebanon,  NH  03766. 
(6(8)  448-3245. 

L  FERC  Contact  Charles  T.  Rasbe. 
(202)376-9778. 

j.  Comment  Date:  July  5.  ig8& 

k.  Description  of  Project  The 
proposed  project  would  consist  ot  (1) 
An  existing  285-foot-long  21.7  foot-high 
timber,  rock  and  concrete  dam  having 
two  123-foot-long  spillway  sections  with 
spiUway  crest  elevation  502.7  feet  MSL 
surmounted  by  17-inch-high  flashboards 
and  separated  by  a  waste-gate  section: 
(2)  an  existing  reservoir  having  a  5-acre 
siuface  area  and  a  20-acre-foot  storage 
capacity  at  surface  elevation  502.7  feet 
MSL;  (3]  an  existing  intake  structure  and 
pressure  box;  (4)  an  existing 
powerhouse,  which  is  an  integral  part  of 
a  mill  complex,  having  an  existing  150- 
kW  generating  unit  to  be  rehabilitated 


and  a  proposed  175-kW  generating  unit, 
both  to  be  operated  at  a  14.4-foot  head; 
(5)  an  existing  100-foot-long  tailrace.  to 
be  enlarged  having  surface  elevation 
48&3  feet  MSL;  (6)  a  proposed  4a0-foot- 
long  transmission  line  and  a 
transformer  and  (7)  appurtenant 
facilities. 

Hie  application  was  filed  during  the 
term  of  applicant's  preliminary  permit 
Applicant  estimates  that  the  annual 
energy  production  would  be  1.300.000 
kWh.  The  project  would  be  operated 
run-of-nver. 

1.  Purpose  of  Exemption:  An 
exemption,  if  issued,  gives  the  Exemptee 
priority  of  control,  development  and 
operation  of  the  project  under  the  terms 
of  the  exemption  from  licensing,  and 
protects  the  Exemptee  from  permit  or 
license  applicants  that  would  seek  to 
take  OF  develop  the  project 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3.  A9, 
B,  C  D3a. 

Standard  Paragraphs 

AS.  Preliminary  Permit 

Anyone  desiring  to  file  a  competing 
application  for  preliminary  permit  for  a 
proposed  project  must  submit  the 
competing  application  itself,  or  a  notice 
of  intent  to  file  such  an  application,  to 
the  Commission  on  or  before  the 
specified  comment  date  for  the 
particular  application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)(1)  and  (9) 
and  4.38. 

A7.  Preliminary  Permit 

Any  qualified  development  applicant 
desiring  to  file  a  competing  development 
application  must  submit  to  the 
CDmmission.  on  or  before  the  specified 
comment  date  for  the  particular 
application,  either  a  competing 
development  application  or  a  notice  of 
intent  to  file  such  an  application. 
Submission  of  a  timely  notice  of  intent 
to  file  a  development  application  allows 
an  interested  person  to  file  the 
competing  application  no  later  than  120 
days  after  the  specified  comment  date 
for  the  particular  application.  A 
competing  license  application  must 
conform  with  18  CFR  4.30(b)(1)  and  (9) 
and  4.36. 

A9.  Notice  of  Intent 

A  notice  of  intent  must  specify  the 
exact  name,  business  address,  and 


telephone  number  of  the  prospective 
applicant  include  an  unequivocal 
statement  of  intent  to  submit  if  such  an 
application  may  be  filed,  either  (1)  a 
preliminary  permit  application  or  (2)  a 
development  application  (specify  which 
type  of  application),  and  be  served  on 
the  appbcant(8)  name  in  this  public 
notice. 

AlO.  Propoaed  Scope  of  Studies  under 
Permit 

A  preliminary  permit  if  issued,  does 
not  authorize  construotipn.  The  term  of 
the  proposed  prelminary  permit  would 
be  36  months.  The  work  proposed  under 
the  preliminary  permit  would  include 
economic  analysis,  preparating  of 
preliminary  engineering  plans,  and  a 
study  of  environmental  impacts.  Based 
on  the  results  of  these  studies,  the 
Applicant  would  decide  whether  to 
proceed  jwith  the  preparation  of  a 
development  application  to  construct 
and  operate  the  project 

B.  Comments,  Protests,  or  Motions  to 
Intervene 

Anyone  may  submit  comments,  a 
protest  or  a  motion  to  intervene  in 
accordance  with  the  requirements  of  the 
Rules  of  Practice  and  Procedure,  18  CFR 
385.210, 385.211, 385.214.  In  determining 
the  appropriate  action  to  take,  the 
Commission  will  consider  all  protests  or 
other  comments  filed,  but  only  those 
who  file  a  motion  to  intervene  in 
accordance  with  the  Commission's 
Rules  may  become  a  party  to  the 
proceeding.  Any  comments,  protests,  or 
motions  to  intervene  must  be  received 
on  or  before  the  specified  comment  date 
for  the^particular  application. 

C.  Filing  and  Service  of  Responsive 
Documents 

Any  filings  must  bear  in  all  capital 
letters  the  tide  "COMMENTS". 
"NOTICE  OF  INTENT  TO  FILE 
COMPETING  APPUCATION'. 
•COMPETING  APPUCATION". 
"PROTEST',  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  die  particular 
application  to  wh*ch  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  ^ergy  Regulatory 
Commission.  825  North  Capital  Street 
NE..  Washington.  DC  20428.  An 
additional  copy  must  be  sent  to  Dean 
Shumway,  Acting  Director,  Division  of 
Project  Review,  Federal  Energy 
Regulatory  Commission.  Room  203-^lB, 
at  die  above-mentioned  address.  A  copy 
of  any  notice  of  intent  competing 


application  or  motion  to  intervene  must 
also  be  served  ^mn  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

D2.  Agency  Comments 

Federal,  state,  and  local  agencies  are 
invited  to  file  comments  on  die 
described  application.  A  copy  of  the 
application  may  be  obtain  by  agencies 
diriecdy  from  the  Applicant  If  an  agency 
does  not  file  comments  within  the  time 
specifed  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 

D3a.  Agency  Comments 

.    The  U.S  Fish  and  Wildlife  Service,  die 
National  Marine  Fisheries  Service,  and 
the  Stat*  Rsh  and  Game  agency(ies)  are 
required,  for  the  purposes  set  forth  in 
section  406  of  the  Energy  Securify  Actof 
1980.  te  file  within  60  days  from  die  date 
of  issuaace  of  this  notice  appropriate 
terms  and  conditions  to  protect  any  fish 
and  wildlife  resources  or  to  odierwise 
carryout  the  provisions  of  the  Pish  and 
Wildlife  Coordination  Act  General 
comments  concerning  the  project  and  its 
resources  are  requested;  however, 
specific  terms  and  conditions  to  be 
included  »»  a  condition  of  exemption 
must  be  clearly  identified  in  the  agency 
letter.  If  an  agency  does  not  file  terms 
and  conditions  witliin  this  time  period, 
that  agency  will  be  presumed  to  have 
none.  Other  FederaC  state  and  local 
agencies  are  requesed  to  provided  any 
comments  they  may  have  in  accordance 
with  their  duties  and  responsibilities.  No 
other  formal  requests  for  comments  will 
be  made.  Comments  should  be  confined 
to  substantive  issues  relevant  to  the 
granting  of  an  exemption.  If  an  agency 
does  not  file  comments  within  60  days 
fitim  the  date  of  issuance  of  this  notice, 
it  will  be  presunwd  to  have  no 
comments.  One  copy  of  an  agency's 
comments  must  also  be  sent  to  the 
Applicant's  representatives. 

Dated:  May  24. 1968. 
LobaCashell. 

Acting  Secretary. 

[FR  Doc.  S8-12g78  Filed  5-Z7-88;  8:45  am] 
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EN  VIRONyENTAL  PROTECTION 
AQENCY 

[Fm.-338S-4] 

AQency  Psperwoifc  Reduction  Act 
Requests  Completed  by  OMB 

AOENCV:  Environmental  Protection 
Agency. 


action:  Notice. 


f:  In  coii4)liance  with  the 
PapcfTWork  Reduction  Act  (44  U^C 
3501  et  seg.),  this  notice  announces 
Office  of  Management  and  Budget 
(OMB)  action  on  the  Information 
Collection  Request  (ICR)  submitted  by 
EPA. 

CoirectioD 

-EPA  ICR  #  1028;  Pesticide 
Manufacturing  Facility  Census  for  1986; 
OMB  action  of  4/11/88  (OMB  #  2040- 
0111).  was  a  partial  approval.  Part  A  of 
the  questionnaire  (Technical 
Information)  was  aj^Hoved;  Part  B 
(Financial  and  Economic  Information) 
was  disapproved. 
FOR  FURTHER  INFORMATION  CONTACT: 

Carla  Levesque,  U.S.  Environmental 
I'rotection  Agency,  Information  Policy 
Branch  (PM-223),  401  M  St  SW. 
Washington.  DC  2046a  Telephone  No. 
(202)  382-2740. 
or 

Tim  Hunt  Office  of  Management  and 
Budget  Office  of  Information  and 
Regulatory  Affairs,  726  Jackson  Place 
NW.  Washington.  DC  20503. 
Telephone  No.  (202)  395-3084. 

Date:  May  20. 1988. 
Paul  Lapaley. 

Acting  Director,  bifonnatitm  and  Regulatory 
Systems  Division. 
(FR  Doc.  88-12104  Filed  5-27-88:  8:45  am] 
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Water  Quality  Act  of  1987 
Imptomentatlon;  Draft  Guidance 
Document  Avallaltlllty 

AOENCv:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  availability. 

summary:  This  notice  announces  the 
availabilify  of  a  draft  document  which 
describes  EPA's  "Strategy  for  Interim 
Implementation  of  Sludge  Requirements 
in  Permits  Issued  to  POTWs."  This 
notice  supplements  earlier  notices  of 
availability  of  draft  guidance  documents 
designed  to  implement  new 
requirements  created  by  the  Water 
Qualify  Act  of  1987  ("WQA")  (52  FR 
33643.  September  4, 1987,  and  52  FR 
35582.  September  22. 1987). 
date:  Copies  of  this  document  will  be 
available  for  public  comment  from  EPA 
Office  of  Water  for  a  period  of  60 
calendar  days,  beginning  May  31. 1988. 
ADDRESSES:  Copies  of  diis  document 
can  be  obtained  by  writing  to  Ms. 
Oebora  Clovis.  Permits  Division.  EN- 


336.  U.S.  Environmental  Protection 
Agency,  401  M  Street  SW..  Washington, 
DC  20460  or  by  telephoning  her  at  (202) 
475-7052. 

All  comments  should  be  mailed  to 
Debora  Clovis,  at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Martha  IQrkpatrick,  telephone:  (202) 
475-9529. 

SUFPLEMENTARY  INFORMATION:  The 

WQA  establishes  an  expanded  program 
by  EPA  and  States  for  the  control  of 
those  toxic  pollutants  in  sewage  sludge 
which  may  adversely  affect  public 
health  or  the  environment  EPA  is  to 
promulgate  standards  for  sludge  use  and 
disposal  to  control  those  pollutants  and 
to  implement  those  standards  through 
permits  issued  to  publicly-owned 
treatment  worics  (POTWs)  and  oUier 
treatment  woiks  treating  domestic 
sewage.  These  technical  standards  will 
be  proposed  in  a  separate  Federal 
Register  notice  of  proposed  rulemaking. 
In  another  related  rulemaking,  EPA  has 
proposed  rales  for  including  sludge 
requiremraits  in  NFDES  permits  and  for 
approving  State  sludge  management 
programs  (53  FR  7642,  March  9, 1968). 

In  the  interim  before  promulgation  of 
the  technical  standards  for  sewage 
sludge  use  and  disposal,  the  WQA 
directs  EPA  to  include  sludge 
requirements  to  NPDES  permits  issued 
to  POTWs  or  to  take  other  measures  to 
protect  public  health  and  the 
environment.  In  response,  EPA  has 
developed  a  draft  interim 
implementation  sfrategy  for  including 
sludge  requirements  in  permits 
(re)i?sued  to  POTWs.  The  strategy:  (1) 
Discusses  the  identification  of 
permitting  priorities  for  sludge,  and 
establishes  minimum  permit 
requirements;  (2)  discusses  the  role  and 
content  of  the  forthcoming  permit 
writers'  guidance  for  writing  interim 
sludge  limits;  (3)  describes  the  State  and 
EPA  coordination  on  interim  permitting: 
and  (4)  provides  model  documents  for 
use  in  interim  implementation  (e.g., 
boilerplate  permit  language,  State/EPA 
agreement  eta). 

Tlie  Stiategy  sets  forth  die  framework 
for  indttding  sludge  requirements  in 
POTWs'  permits  in  the  interim  before 
the  tedinical  sludge  standards  are 
promulgated.  After  public  comments  are 
received  and  reviewed,  the  Strategy  will 
be  revised  and  distributed  in  final  form. 

Dated-  May  2a  1988. 
Rebecca  W.  Hanmar, 
Acting  Assistant  Administrator  for  Water. 
(FR  Doc.  88-12107  Filed  5-27-88;  a.-4S  am] 
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FEDERAL  RESERVE  SYSTEM 
Ageiwy  Fonns  Under  Review 

May  24. 1968. 
Background 

On  lune  15, 1984,  the  Office  of 
Management  and  Budget  (OMB) 
delegated  to  the  Board  of  Governors  of 
the  Federal  Reserve  System  (Board)  its 
approval  authority  under  the  Paperwork 
Reduction  Act  of  198a  as  per  5  CFR 
1320.9,  "to  approve  of  and  assign  OMB 
control  numbers  to  collection  of 
information  requests  and  requirements 
conducted  or  sponsored  by  the  Board 
under  conditions  set  forth  in  5  CFR 
1320.9."  Board-approved  collections  of 
information  will  be  incorporated  into  the 
official  OMB  inventory  of  currently 
approved  collections  of  information.  A 
copy  of  the  SF-83  and  supporting 
statement  and  the  approved  collection 
of  information  in8trument(s)  wiU  be 
placed  into  OMB's  public  docket  files. 
The  following  recordkeeping  and      i 
disclosure  requirements,  which  are  | 
being  handled  under  this  delegated 
authority,  have  received  initid  Board 
approval  and  are  hereby  published  for 
comment  At  the  end  of  the  comment 
period,  the  proposed  information 
coUection,  along  with  an  analysis  of 
comments  and  recommendations 
received,  will  be  submitted  to  the  Board 
for  final  approval  under  OMB  delegated 
authority. 

DATE:  Comments  must  be  received  on 
or  before  June  15, 1988. 

ADDRESS:  Comments,  which  should 
refer  to  the  OMB  Docket  number  (pr 
Agency  form  number  in  the  case  of  a 
new  information  collection  that  has  not 
yet  been  assigned  an  OMB  number), 
should  be  addressed  to  Mr.  William  W. 
Wiles.  Secretary,  Board  of  Governors  of 
the  Federal  Reserve  System,  20th  and  C 
Streets  NW..  Washington,  DC  20551,  or 
delivered  to  Room  B-2223  between  8:45 
a.m.  and  5:15  pjn.  Comments  received 
may  be  inspected  in  room  B-1122 
between  8:45  a.m.  and  5:15  p.m.,  except 
as  provi^  in  {  281.6(a)  of  the  Board's 
Rules  Regarding  Availability  of 
Information.  12  CFR  261.8(a). 

A  copy  of  the  comments  may  also  be 
submitted  to  the  OMB  desk  officer  for 
the  Board:  Robert  Neal  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Room  3228, 
Washington,  DC  20503. 

For  Further  Information  Contact:  A 
copy  of  the  request  for  clearance  (SF- 
83).  supporting  statement,  and  other 
documents  that  %vill  be  placed  into 
OMB's  public  docket  files  once 
approved  may  be  requested  &om  the 


agency  clearance  officer,  whose  name 
appears  below.  Federal  Reserve  Board 
Clearance  Officer— Nancy  Steele — 
Division  of  Research  and  Statistics, 
Board  of  Governors  of  the  Federal 
Reserve  System.  Washington.  DC  20651 
(202-452-3822). 

Proposal  To  Approve  Under  OMB 
Delegated  AuduMity  the  Extension 
Without  RavirioD  of  die  Following 

1.  Recordkeeping  and  Disclosure 
Requirements  in  Connection  with 
Regulation  BB  (Community 
Reinvestment) 

Agency  Form  Number  Not  applicable. 

OMB  Docket  Number  OMB  No.  7100- 
0197. 

Frequency:  On  occasion. 

Reporters:  State  member  banks. 

Annual  Burden  Hours:  8137. 

Small  businesses  are  affected. 

General  description  of  report:. 

This  information  collection  is 
mandatory  (12  U.S.C  2901)  and  is  not 
given  confidential  treatment 

Regulation  BB  implements  the 
Community  Reinvestment  Act  and  is 
designed  to  encourage  banks  to  help 
meet  the  credit  needs  of  their 
communities. 

Z  Recordkeeping  and  Disclosure 
Requirements  in  Connection  With 
Regulation  Z  (Truth  in  Lending) 

Agency  Form  Number:  Not  applicable. 

OMB  Docket  Number  OMB  No.  710O- 
0199. 

Frequency:  On  occasion. 

Reporters:  State  member  banks. 

Annual  Burden  Hours:  1.871,70a 

Small  businesses  are  affected. 

General  description  of  report 

This  information  collection  is 
mandatory  (IS  U.S.C.  1601  et  seq.)  and  is 
not  given  confidential  treatment 

Regulation  Z  prescribes  uniform 
methods  of  computing  the  cost  of  credit 
disclosure  of  credit  terms,  and 
procedures  for  resolving  billing  errors  on 
certain  credit  accoimts. 

3.  Recordkeeping  and  Disclosure 
Requirements  in  Connection  with 
Regulation  E  (Electronic  Fund 
Transfers) 

Agency  Form  Number  Not  applicable. 

OMB  Docket  Number  OMB  No.  7100- 
0200. 

Frequency:  On  occasion. 

Reporters:  State  member  banks. 

Annual  Burden  Hours:  581,168. 

Small  businesses  are  affected. 

General  description  of  report: 

This  information  collection  is 
mandatory  (15  U.S.C.  1693  et.  seq.)  and 
is  not  given  confidential  treatment 


Regulation  E  establishes  the  rights, 
liabilities,  and  responsibilities  of  parties 
in  electronic  fiind  transfers  and  protects 
consimiers  using  EFT  systems. 

4.  Reairdkeeping  and  Disclosure 
Requirements  in  Connection  With 
Regulation  B  (Equal  Credit  Opportunity) 

Agency  Form  Number  Not  applicable. 

OMB  Docket  Number  OMB  No.  7100- 
0201. 

Frequency:  On  occasion. 

Reporters:  St^te  member  banks. 

Annual  Burden  Hours:  102,872. 

Small  businesses  are  affected. 

General  description  of  report: 

This  information  collection  is 
mandatory  (15  U.S.C  1891)  and  is  given 
confidential  treatment 

Regidation  B  prohibits  creditors  from 
discriminating  against  credit  applicants 
on  any  of  the  bases  specified  by  the 
Equal  Credit  Opportunity  Act, 
establishes  guidelines  for  gathering  and 
evaluating  credit  information  and 
requires  creditors  to  give  applicants  a 
written  notification  of  rejection  of  an 
application. 

5.  Recordkeeping  and  Disclosure 
Requirements  in  Connection  with 
Regulation  M  (Consumer  Leasing) 

Agency  Form  Number  Not  applicable. 

OMB  Docket  Number  OMB  No.  7100- 
0202. 

Frequency:  On  occasion. 

Reporters:  State  member  banks. 

Annual  burden  hours:  10,024. 

Small  businesses  are  affected. 

General  description  of  report: 

This  information  coUection  is 
mandatory  (15  U.S.C  1601)  and  is  not 
given  confidential  treatment 

Regulation  M  implements  the 
consumer  leasing  provisions  of  the  Truth 
intending  Act 

A  Recordkeeping  and  Disclosure 
Requirements  in  Connection  With  the 
Right  to  Financial  Privacy  Act 

Agency  Form  Number  Not  applicable. 

OMB  Docket  Number  OMB  No.  7100- 
0203. 

Frequency:  On  occasion. 

Reporters:  State  member  banks. 

Annual  burden  hours:  11,367. 

Small  businesses  are  affected. 

General  description  of  report 

This  information  collection  is 
mandatory  (12  U.S.C.  3401-e/  seq.)  and  is 
given  confidential  treatment 

The  Right  to  Hnancial  Privacy  Act 
prescribes  a  recordkeeping  requirement 
regarding  the  maintenance  of  a  record  of 
instance  in  which  consumer  financial 
information  held  by  the  institution  is 
released  to  a  government  agency. 


7.  Recordkeeping  and  Disclosure 
Requirements  Associated  With 
Securities  Transactions  Pursuant  to 
Section  208.8(k)  (2.3  and  5)  of  Regulation 
H 

Agency  Form  Number  Not  applicable. 

OMB  Docket  Number  71000-0196. 

Frequency:  On  occasion. 

Respondents:  State-chartered  member 
banks  and  trust  companies. 

Annual  burden  hours:  152,461. 

Small  businesses  are  not  affected 

General  description  of  requirements: 

These  requirements  are  authorized  by 
law  (12  U.S.C  248(a)(1)  and  325). 

The  disclosure  and  recordkeeping 
requirements  under  this  section  of 
Regulation  H  are  imposed  on  state- 
chartered  member  banks  and  trust 
companies  that  effect  securities 
transactions  for  customers.  They  require 
customer  notification,  recordkeeping 
and  written  policies  and  procedures  to 
protect  customers,  to  avoid  or  settie 
customer  disputes  and  to  protect  the 
bank  against  potential  Uability  under  the 
"antifraud"  and  insider  trading 
provisions  of  the  Securities  Exchange 
Act  of  1934. 

A  Recordkeeping  and  Disclosure 
Requirements  Associated  With  Real 
Estate  in  Flood  Hazard  Areas  Pursuant 
to  Section  208.8(e)  of  Regulation  H 

Agency  Form  Number  Not  applicable. 

OMB  Docket  Number  7100-019e» 

Frequency:  On  occasion. 

Respondents:  State-chartered  member 
banks. 

Annual  burden  hours:  6540. 

Small  businesses  are  affected. 

General  description  of  requirements: 

These  requirements  are  authorized  by 
law  (12  U.S.C.  325).  The  disclosure  and 
recordkeeping  requirements  under  this 
section  of  Regulation  H  are  imposed  on 
state-chartered  member  banks  to 
implement  requirements  of  the  Flood 
Disaster  Protection  Act  of  1973  (42 
U.S.C  4012a(b)  as  amended).  The 
regulation  forbids  banks  to  make  or 
renew  loans  secured  by  real  estate 
located  in  a  flood  hazard  area  unless  the 
property  is  covered  by  flood  insurance 
and  requires  them  to  keep  records  in 
connection  with  aU  loaiu  secured  by 
such  real  estate.  It  also  requires  member 
banks  to  provide  notice  to  borrowers  (1) 
that  the  property  securing  a  loan  is 
located  in  a  flood  hazard  area;  and  (2) 
whether,  in  the  event  of  damage  to  die 
property  caused  by  flooding  in  a 
federally  declared  disaster,  federal 
disaster  relief  assistance  will  be 
available  for  such  property. 


Board  of  Governors  of  the  Federal  Reserve 
System,  May  24. 188& 
wmUm  W.  WUas, 
Secretary  of  the  Board. 
[FR  Doc  88-12047  Filed  S-27-88: 8:45  am] 

BtLUNQ  CODE  tlMMt-M 


John  L  Cutter,  Change  In  Bank 
Control  Notice;  AcquteHiona  of  Sharee 
of  Banks  or  Bank  HoMing  Companies; 
Correction 

The  notice  corrects  previous  Federal 
Register  notice  (FR  Doc.  88-11868) 
published  at  page  18903  of  the  issue  for 
Wednesday,  May  25, 1988. 

Under  the  Federal  Reserve  Bank  of 
Chicago,  the  date  of  the  end  of  comment 
period  for  First  Mil  Bank  is  changed  to 
clo9e  on  June  1, 1988. 

Board  of  Governors  of  the  Federal  Reserve 
System.  May  28, 1988. 

James  McAfee. 

Associate  Secretary  of  the  Board. 

[FR  Doc.  88-12212  Filed  5-27-88: 8:45  am] 

■tLUNQ  CODE  tZIO-OI-M 


Keycorp  et  •!.;  Formatkms  of; 
Acqulsittons  by;  and  llergers  of  Bank 
Holding  Companies 

The  companies  Usted  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842]  and 
S  225.14  of  the  Board's  Regulation  Y  (12 
CFR  £25.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bfuik  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  the  fact  that  are  in 
dispute  and  summarizing  the  evidence 
that  would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  June  17, 
1988. 

A.  Federal  Reserve  Bank  of  New  Yorii 
(William  L.  Rutledge,  Vice  President)  33 
Liberty  Street  New  York,  New  Yoric 
10045: 


1.  Keycorp,  Albany,  New  York,  and 
Key  Bancshares  of  Idaho,  Inc.,  Boise,        ■ 
Idaho;  to  acquire  100  percent  of  the  | 

voting  shares  of  IB&T  Corporation, 
Boise,  Idaho,  and  thereby  indirecUy 
acquire  Idaho  Bank  and  Trust  Company. 
Pocatello,  Idaho,  and  First  Bank  of  Troy, 
Troy,  Idaho.  In  connection  with  this 
application.  Key  Bancshares  of  Idaho, 
Inc.  has  applied  to  become  a  bank 
holding  company. 

B.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Vice  President]  230 
LaSaile  Street  Chicago,  Illinois  60690: 

1.  MAH  Bancorp,  Inc.,  Orland  Park, 
Illinois;  to  become  a  bank  holding 
company  by  acquiring  99.15  percent  of 
the  voting  shares  of  Republic  Bank  of 
Chicago,  Chicago,  Illinois. 

C.  Federal  Reserve  Bank  of  St  Louis 
(Randall  C.  Sumner,  Vice  President]  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  Baden  Bancorp,  Inc.,  Wilmington, 
Delaware;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  Bank  of  New  Baden. 
New  Baden,  Illinois,  and  also  merge 
with  Lookingglass  Banc  Corp.,  Albers, 
Illinois,  and  thereby  indirectly  acquire 
Peoples  Bank  of  Albers,  Albers,  Illinois. 

D.  Federal  Reserve  Bank  of  Dallas  (W. 
Arthur  Tribble,  Vice  President)  400 
South  Akard  Street  Dallas,  Texas  75222: 

1.  Gustine-DeLeon  Bancshares,  Inc., 
Gustine,  Texas;  to  become  a  bank 
holding  company  by  acquiring  80 
percent  of  the  voting  shares  of  The  First 
State  Bank,  Gustine,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System.  May  24. 1988. 
James  McAfee, 

Associate  Secretary  of  the  Board. 
[FR  Doc  88-12045  Filed  5-27-88: 8:45  am] 
BtUJNO  cooc  uw-si-a 


J.P.  Morgan  A  Co.,  Inc.  et  aL; 
ApplicatkMis  To  Engage  de  Novo  in 
Permissible  NontMinking  Activities 

The  companies  listed  in  this  notice 
have  filed  an  application  under 
§  225.23(a)(1)  of  the  Board's  Regulation 

Y  (12  CFR  225.23(a)(1)]  for  the  Board's 
approval  under  section  4(c](8]  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8)]  and  §  225.21(a]  of  Regulation 

Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  S  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
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Reserve  Bank  indicated.  Once  the 
application  ha»  been  accepted  for 
proceasing,  it  wiU  aho  be  avoikUe  Car 
inspectiaB  at  the  offices  of  tba  Board  oi 
Govemon.  latfefcstcd  persons  may 
expreaa  their  views  in  writing  on  die 
question  whether  consiODBBstion  of  the 
proposal  caa  "rcasonaUy  be  expected 
to  produce  benefits  to  the  puUic,  sudt 
as  greater  convenieBce,  increased 
competition,  or  gaiiu  in  tBkaency,  that 
outwe^  possible  adverse  effects,  such 
as  undue  coacentratioB  of  resources, 
decreased  or  anfair  competitioa. 
confUets  of  interests,  or  uQsatmd' 
banking  practices."  Aoy  reqaest  Cor  a 
hearing  on  thia  (}uestion  aiust  be 
accompanied  by  a  stateaaent  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hpiwing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposaL 

Unless  otherwise  noted,  comments 
regarding  the  apph'cations  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  June  13, 1988. 

A.  Federal  Reserve  Bank  of  New  Todc 
(William  L  Rntiedge.  Vice  President]  33 
Liberty  Street,  New  York.  New  York 
10045. 

1.  /J».  Morgan  &  Co.  hicoiporated. 
New  York,  New  York;  to  engage  de  novo 
in  Braking,  acqiriring,  or  servicing  loans 
or  other  extensions  of  a  edit  (inchiding 
issuiag  letters  oi  credit  and  accepting 
drafts]  for  the  company's  accounts  or  for 
the  account  of  others,  such  as  would  be 
made,  for  example,  l^  the  following 
tjrpes  of  companies;  (i)  Consumer 
finance;  (ii)  credit  card;  (iii]  mortgage; 
(iv]  commercial  finance:  and  (v) 
factoring;  pursuant  to  {  225.25(b](l]  of 
the  Board's  Regulation  Y.  These 
activities  will  be  coodacted  throi^hout 
the  United  States  aid  diroad. 

B.  Federal  Register  Bank  of  Chicago 
(David  S.  Epsteia  Vice  President]  230 
South  USalle  Street  Chicago,  IBhiois 
60690: 

1.  First  Chwago  Corjmntion,  Chicago, 
Illinois;  to  engage  die  noro  through  its 
subsidiary,  Rrst  Chicago  Capital 
Markets.  Inc  Chicago,  m&nis.  aad 
therriiy  engage  in  viderwritiBg  and 
dealing  in  obligatioas  of  the  United 
States  parsaant  to  9  22S.2S(b)(ie)  of  the 
Board's  Regidatkn  T. 

C.  FadBcal  Hasarva  Baak  of  S^ 
Frandaco  (Hairy  W.  Graan.  Vice  I 
President)  tBO.  hiaiket  Sbeet.  San 
Francisco.  Cafifonia  MIOSl 

1.  Wells FarBOS'Ct*..  Sen Fcandsco. 
California;  to  engage  d»  novo  through  its 
subsidiaiy.  Crrcker  liie  Insnranca 


Coa^rany.  Oakland,  CaQfonda,  hi 
underwriting  and/or  reinsuring  home 
mortgage  redemption  insurance 
pursuant  to  S  225.25(b](8)f{)  of  the 
Board's  Regiriation  T. 

Board  of  Governors  of  the  Federal  Reserve 
System,  May  24, 1988. 

lamas  McAin. 

Aaaodats  Ssamtaryaftlm  BoarA 

(FK  Osc  n-120«6  raed  5-27-B8;  a-4S  on^ 

BSJJNO  cooc  mo-oi-M 


OEPAinMEIir  OF  HEALTH  AND 
HUMAN  SERVICES 

Canlara  for  Ofaaaaa  Control 

Program  AnnouncomanI  and 
AwaltaMyty  of  Fonda  tor  Flaetf  Yoar 
1988  for  EpWamlolo#c  naaoarch 
Studlaa  and  ttia  Evaluation  of 
SurvaUianca  of  Padiatric  Acquirod 
Immunodaflciancy  Syndrowa  (AIDS) 
and  Human  Immunodafidancy  Virua 
(HIV)  Infactlon 

Hie  Centers  for  Disease  Control 
(CDC)  announces  a  program  for 
competitive  cooperative  agreement  and/ 
or  research  project  grant  applications  to 
conduct  epideraiolo^  re  search  studies 
of  AIDS  and  HIV  Bolection  and 
surveillance  of  pediatric  AIDS,  These 
include  studies  of:  Heterosexnal  and 
homosexual  transmissfon;  specific  hi^- 
riric  poptdations  socfa  as  homosexual 
and  bisexual  males;  selected  pediatric 
populations;  and  HIV  seroprevalence  in 
select  patient  populations.  The  study  of 
these  research  areas  as  they  pertain  to 
minority  populations  shodd  be 
addressed  because  minorities  constitute 
over  7fl%  of  aD  reported  cases  among 
women  and  chilch^n. 

I.  Autfaotity 

These  cooperative  agreements  aad/ot 
grants  are  authorized  under  H^rtions 
301(a).  311.  and  3ia(d)  of  the  Pablic 
Health  Service  Act  as  amended. 
Regulations  are  set  forth  in  42  CFR  Part 
52.  entitled  "Grants  Utt  Research 
Protects."  The  Catalog  of  Federal 
Domestic  Assistance  Numba  is  13.11& 

n.  EliglMo  Applicants 

BligiUa  anpiicants  indada  nonprofit 
and  for-profit  organizatiaos.  Thos, 
universities,  cdtegea.  teaeaich 
institutiona.  hospitals,  aadi  other  pabbc 
and  private  organizations.  State  and 
local  haahh  departments  md  shmD. 
mhiority  and/or  woown-owned 
businesses  an  etigibte  for  Aese  grants 
and/ or  cooperative  agreements. 


m.  Backgroond 

The  epidecric  ol  aeqnirad 
imaiuDodeficieBcy  ^a  Aoma  {AIDS) 
continues  in  the  United  States  vrith  over 
55,000  cases  reported  to  CDC  as  of 
March  1. 1988.  The  PtiMie  Heakfa  Service 
estimates  Aat  mora  dran  1  mffion 
Americans  are  iafiected  vritii  HFV,  the 
etiologic  agent  (rf  AIDSi,  and  ti»t  by 
1991j,the  cumulative  cases  ctf  AIDS 
meeting  the  CDC  surveillance  definition 
will  total  more  than  270.00a  Almost  80 
percent  of  all  reported  AIDS  cases  have 
died,  and  the  death  toi  is  expected  to 
rise  to  179,000  by  1991.  Blacks  and 
Hispanics  are  disproportionately 
represented  in  reported  cases  as  over 
21,000  or  38%  of  all  cases  have  been 
reported  in  these  persons.  Hiis  number 
is  about  twice  whiat  it  sboald  be  if  cases 
were  proportianal  to  their 
representation  hi  tiw  U.S.  popolatian. 
Among  ahnoet  900  children  reported 
with  AIDS.  54%  are  Mack  and  22%  are 
Hispanic  and  of  over  4jOao  adok  women 
reported  witii  AlOa  52%  are  black  and 
17%  Hispanic.  HIV.  a  human  retiuvnus. 
is  transmitted  sexoaMy.  through  blood 
and  blood  products,  throagh 
contaminated  needles,  and  pcrinatally. 
Studies  have  found  no  evidence  that 
AIDS  is  spread  by  casual  contact  with 
infect  person,  and  the  advent  of  an 
antibody  test  for  the  vims  in  1985  has 
virtually  eliminated  the  risk  of  acquiring 
AIDS  from  donated  btood  or  plasma. 
Additional  studies  of  the  epideadology 
of  AIDS  and  HIV  infection  are  needed  to 
guide  prevention  and  control  efforts. 
Such  issnes  as  the  snrveiDance  of 
pediatric  AIDS,  risks  of  transmission, 
prevalence  and  trends  hi  select 
populations,  and  the  effectiveness  of 
various  prevention  and  control 
measures  need  to  be  studied  thorougUy. 

IV.Pttfposa 

The  purpose  of  these  awards  is  to 
assist  researchers  in  the  study  of 
important  epidemiolo^  questions 
concerning  risks  of  transmission, 
evaluating  the  surveillance  of  pediatric 
AIDS,  the  prevalence  and  trends  off 
disease  in  certain  populations,  and  the 
development  and  evakiatioB  of 
behavioral  reconuundations  for 
reducing  AIDS  and  HIV  infectioft 

V.  nujpam  lce<piiianwtnts 

A.  CooperaUre  AgreeaieBts 

In  a  cooperative  agreement,  the  CDC 
wiU  assist  the  collaborator  in  conducting 
epidemidogic  research  Of  AIDS  and  HTV 
infection  as  described  hi  section  VI.  Tlie 
application  should  be  presented  in  a 
maimer  titat  demonstrates  the 
applicant's  ability  to  address  the 


research  problem  in  a  collaborative 
maimer  witii  tiie  CDC.  In  addition  to  the 
financial  support  provided,  the  CDC  will 
provide  assistance  to  the  collaborator 
by:  Providing  technical  assistance  in  the 
design  and  conduct  of  the  research; 
providing  technical  guidance  in  the 
development  of  study  protocols,  consent 
forms,  and  questionnaires,  including 
training  and  pretesting  as  necessary; 
assisting  in  designing  a  data 
management  system;  performing 
selected  laboratory  tests;  coordinating 
research  activities  among  the  different 
sites,  including  laboratories  and 
consultants;  and  participating  in  the 
analysis  of  research  information  and  the 
presentation  of  research  findings. 

B.  Research  Project  Grants 

A  research  project  grant  application 
should  be  intended  and  designed  to 
establish,  discover,  develop,  elucidate, 
or  confirm  information  relating  to  the 
epidemiology  of  AIDS  and  HFV 
infection,  as  described  in  section  VI. 
including  innovative  methods, 
techniques,  and  approaches  for  dealing 
with  questions  surrounding  the 
epidemiology  of  AIDS  and  HIV 
infection.  These  studies  may  generate 
information  that  is  readily  available  to 
solve  problems  or  contribute  to  a  better 
understanding  of  the  field. 

C.  Determination  of  Which  Instrument 
to  Use 

Applicants  must  specify  the  type  of 
award  for  which  they  are  applying, 
either  grant  or  cooperative  agreement. 
The  funding  agency  will  review  the 
application  in  accordance  with  the 
appropriate  criteria.  Projects  funded 
through  a  cooperative  agreement  that 
involve  collection  of  information  bom  10 
or  more  individuals  will  be  subject  to 
review  under  the  Paperworic  Reduction 
Act      ^ 

VL  Programmatic  Interest 

Research  concerns  of  programmatic 
interest  to  the  health  care  community 
and  CDC  for  FY  1988  are  Usted  below. 
Of  special  interest  are  programs  that 
examine  these  research  issues  as  they 
impact  on  minority  populations.  Those 
listed  are  considered  to  be  of  significant 
importance  in  gaining  a  greater 
understanding  of  the  epidemiology  of 
AIDS  and  HIV  infection.  However, 
applications  submitted  by  organizations 
that  are  with  the  purpose  set  forth  in 
paragraph  IV.  above  will  also  be 
accepted  and  considered  for  funding. 
The  FY  1988  epidemiologic  research 
issues  include: 

A.  Prospective  epidemiologic  studies 
of  the  sexual  transmission  of  HTV  among 
monogamoiu  couples  in  order  to 
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elucidate  the  infectivity  and 
transmissibility  of  HIV  by  heterosexual 
or  homosexual  contact  Couples  should 
be  comprised  of  an  infected 
(seropositive]  and  an  uninfected 
(seronegative)  partner.  Studies  should 
address  behavioral  and/or  biologic 
factors  leading  to  the  sexual 
transmission  or  nontransmission  of  the 
virus.  Applicants  must  be  able  to 
demonstrate  that:  sexual  transmission  of 
HIV  is  occurring  in  the  population  to  be 
studied  at  a  rate  sufficient  to  answer  the 
proposed  research  objectives;  and  that 
uninfected  partners  are  exposed  to  HFV 
through  monogamous  sexual  intercourse 
and  are  not  concurrently  exposed  to 
HFV  through  other  routes  (e.g., 
intravenous  drug  use,  blood  transfusion, 
etc.).  Preference  will  be  given  to 
proposals  in  which  large  numbers  of 
couples  will  be  studied;  all  proposals 
should  include  a  minimum  of  ten  (10) 
couples.  If  prospective  longitudinal 
studies  are  proposed,  appropriate 
counseling  and  risk  reduction  education 
should  be  provided  to  subjects  at  risk 
for  infection. 

B.  Epidemiologic  study  of  genital  ulcer 
disease  as  a  risk  factor  for  HIV  infection 
in  heterosexual  adults.  Studies  should 
be  designed  to  determine  the  behavioral 
risk  factors  for  and  prevalence  of  HFV 
infection  in  persons  with  recent  genital 
ulcer  disease,  such  as  chancroid, 
syphilis,  and  herpes  simplex  virus 
infection  (case  patients),  and  a 
comparable  group  of  persons  without 
recent  genital  ulcer  disease  (control 
patients). 

C  Epidemiologic  study  to  determine 
whether  HIV  can  be  transmitted  in 
settings  involving  close  contact  among 
young  children  or  children  who  are 
neurologically  handicapped,  such  as 
daycare  centers,  nurseries,  institutions, 
etc.  Proposals  should  address  the  issues 
of  possible  child-to-child  transmission 
and  child-to-caretaker  transmission,  and 
how  other  possible  risk  factors  for 
infection  will  be  excluded  in  HIV- 
positive  persons. 

D.  Evaluate  to  what  extent  the 
surveillance  definitions  used  for  AIDS  in 
children  and  the  pediatric  case  reporting 
systems  currentiy  in  use  by  health 
departments,  hospitals  and  clinicians 
measure  pediatric  HFV-related 
morbidity  in  their  community.  This 
should  be  done  through  active 
surveillance  of  pediatric  HIV  infection 
over  a  defined  time  period  to  determine: 
The  number  of  symptomatic  and 
asymptomatic  children  in  the  study  area; 
the  proportion  of  infected  children  with 
AIDS  by  CDC  surveillance  definition; 
and  the  proportion  of  children  with 
AIDS  actually  reported  at  the  beginning 
and  end  of  the  period.  The  social  and 


economic  impact  of  pediatric  HFV 
infection  in  the  study  area  may  also  be 
examined,  by  analyzing  information  on 
the  children  identified  through  the  active 
surveillance,  such  as  daycare  or  school 
attendance,  foster  care  placement  or 
medical  care  costs.  The  effect  of  AIDS 
on  minority  children  in  these  areas  will 
be  of  particular  interest  Eligible 
appUcants  include  health  departments 
or  hospitals  serving  metropolitan 
regions  with  more  than  10  reported 
pediatric  AIDS  cases.  Hospitals  must 
document  how  they  will  coordinate 
efforts  with  their  State  or  local  health 
department  Approved  study 
coUaborators  will  be  asked  to  develop 
similar  research  methods  so  that 
different  geographic  sities  can  be 
compared. 

Vn.  Availability  of  Funds 

A  total  of  $2  million  is  available  in 
Fiscal  Year  1988  to  fund  approximately  8 
new  cooperative  agreements  and  grants. 
Awards  are  generally  expected  to  range 
bom  $100,000  to  $350,000.  Applications 
should  be  submitted  for  a  12-month 
budget  period  and  a  1  to  5-year  project 
period.  Continuation  awards  within 
project  period  will  be  made  on  the  basis 
of  satisfactory  progress  in  meeting 
project  objectives  and  on  the 
availability  of  funds.  The  funding 
estimates  outiined  above  may  vary  and 
are  subject  to  change,  depending  upon 
the  availability  of  funds. 

Vm.  Reporting  Requirement 

Annual  performance  and  financial 
status  reports  are  required  no  later  than 
90  days  after  the  end  of  each  budget 
period.  Final  financial  status  and 
performance  reports  are  required  90 
days  after  the  end  of  each  project 
period. 

IX.  Applications 

A.  Multiple  Applications 

Applicants  may  submit  more  than  one 
application  under  this  announcement 
Each  application,  however,  must  be 
complete  as  it  will  be  evaluated 
separately  without  reference  to  any 
other  application. 

B.  Copies — Place  of  Submission 

1.  Schedule 

Application  shall  be  submitied  on 
Form  PHS-«iei-l  (revised  3-86)  and 
will  be  accepted  in  accordance  with  the 
following  schedule.  The  schedule  also 
sets  forth  dates  for  objective  review  and 
anticipated  award  dates: 
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2.  Copies  and  place  ofattbiniggion 

The  signed  oiigiBdi  ami  two  < 
must  be  submitted  tiK  Hnry  S.  CasaeU. 
in,  GranU  Manayient  CXSca, 
Procuiement  and  Grant*  Cffice.  Carters 
for  Disease  ContioK  Room  921.  Mail 
Stop  E14. 255  East  Pacca  Ferry  Road 
NK.  Atlanta.  Georgia  30305^ 

Application  fboas  should  be  available 
in  the  institution's  buaiacss  office  or 
from  the  above  address. 

C.  Deadiiaes 

Applications  shaO  be  considered  k» 
meetiag  the  deadline  if  they  are  either 

1.  Received  on  or  before  the  deadBne 
date. 

2.  Sent  on  or  be£(BC  the  deadliBe  date 
aad  received  in  tiae  fine  »*—■—'""  to 
the  indepcndeal  review  poapi 
(Appticaats  shoidd  icqneal  a  kgiUy- 
dated  US.  Poatal  S«vke  poatiaark  or 
obtain  a  legiUy-dated  receipt  fraai  a 
commercial  carrier  or  US.  Poatal 
Service.  Private  metered  postmark*  shall 
not  be  acceptable  as  proof  of  timely 
mailing]. 

D.  Late  AfpUcatioas 

Applications  that  do  not  meet  the 
criteria  in  either  paragraph  Cl.  or  C2. 
immediately  above  are  considered  late 
applications  and  will  be  considered  in 
the  next  competition.  i 

Applicatioas  are  not  subiect  to  review 
as  governed  by  Executive  Order  12372, 
Intergovernmental  Review  of  Federal 
Programs. 

X.  Review  Criteria 

A.  Applications  will  be  reviewed  and 
evaluated  based  on  the  evidence 
submitted  which  s|wi  ifti  allj  fVwribgi 
the  applicants'  abilities  to  meet  the 
foHowing  criteria: 

1.  ine  plans  to  develop  and 
implement  the  study  describing  bow 
study  participflnts  wffl  be  identified, 
enrolled,  tested,  «id  foBowed. 

2.  The  ability  to  enroll  and  folkm  an 
adequate  number  of  el^jble  stndy 
participants  to  assure  proper  '^'"dvfl  of 
the  study.  The  known  or  projected 
prevalence  of  HIV  mf ectioD  m  Ute 
population  to  be  alwtied  will  be  an 
impcrtaat  area  tt  cui»lti  alion. 

3.  Tbe  plan  to  pratect  die  rigiit*  aad 
confideoliahty  (rf  aU  partidpaata  and 
ensure  adequate  paittcipatian. 


4.  The  applicant's  andHstaadiiig  of 
the  raseaidi  atady  objectiyea  aad  ftefr 
abttly.  wflin^aasa  &udfor  aead  to 
cooperate  in  a  atody  wMi  CDC 

5.  Ine  ^ppHosBCa  Gunaat  adivitiea  in 
AIDS  and  HlVresaanakandoowftey 
will  b*  applted  to  acUeving  (he 
objectives  of  Iha  study.  Letter*  of 
suppofft  liran  mopMaliiig  mgaiiiiatiopg 
should  be  faicladed  ttat  dsiuiMfcate  tfie 
aalara  aad  exteat  of  lacs  mujjaiadou. 

9.  The  sise,  qmlSeatiaB*,  snd  tine 
aHocatfoM  af  (he  piuposud  staff  and  Ae 
avaBabwty  of  ncnRie*  to  be  med 
darfag  nie  reaaBcn  study. 

7.  How  the  prefect  wiB  be 
administefed. 

8.  The  proposed  sdHiuuIe  tot 
attoaiplishlng  the  actrvitie*  of  tfte 
research,  mchidfaig  tine  frame*. 

9.  The  qaaHty  of  an  evaloetioB  jAsn 
which  epecffie*  the  methods  and 
insttaaieBt*  to  beased. 

10.  Tke  extent  fo  wUeh  the  budget  is 
reasonable,  dearly  jttstffied,  aad 
uNuiateat  with  the  intended  nse  of 
fund*. 

B.  Future  continuation  awards  within 
the  prefect  period  wffl  be  made  on  die 
bttsi*  of  the  following  ciiteiia. 

1.  Joe  acconpusament*  of  nie  cnrrent 
tiwlget  period  show  uiat  me  appncant  i* 
meetmg  its  objective*. 

2.  The  of^ectives  for  the  new  bodget 
period  are  realistic,  specific;  and 
measurable. 

3.  Tlie  menod*  descrfbed  will  cfearfy 
lead  to  aeraeveiiieut  of  fltese  objectives. 

4.  The  evahiation  plan  will  enable  the 
recipient  to  monitor  whether  the 
mefliods  are  eneutive. 

5.  The  budget  leijuested  i*  cieariy 
explained,  adequately  jasttfied. 
reasonable,  and  consistent  witfi  tbm 
intended  use  of  finds. 

laibmatfoB  on  application 
{xoceduies,  copies  of  application  luiius, 
and  other  aieteiial  atay  be  oblalneu 
from  Harvey  Rowo,  Grant*  Management 
Branch,  Procurement  and  Grants  Ofilce, 
Center*  for  Df*ease  Control.  2S5  East 
Pace*  Ferry  Road  NE.,  Room  321, 
Atlanta.  Georgia  30305,  or  by  calBng 
(404)  842-6S75,  FTS  238-6575.  Tecfarfcal 
mluiuialiuu  and  assistance  may  be 
obtained  from  John  Nariomas,  AIDS 
Program,  Center  lor  bfectiousOfsaases. 
Centers  for  Disease  Control,  Atlanta, 
Georgia  30B33.  Telephone  (404)  839- 
3182.  FTS  238-3162. 

Dated:  May  2«>  uea 
RohwIkriHii. 

AcdaglXnctat,  OffJegofPngtamSofpait 

CentenforDmem*  ContnL 
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:  Food  and  Dn«  Adniaisfratiett. 
AcnoMB  Notioa. 


r:  Tha  Food  aad  Drat 
Adateisftatioa  (FDA)  i*  i 
that  EX  da  Pont  da  Nenom  fc  Co.  haa 
filed  a  petitk»  {GRASP  aG034l^ 
proposing  that  ehloredtflHacoBi^iaae  be 
afiiiBiad  aa  gmeialty  iscogaized  as  *afa 
(GRAS)  foe  a*e  a*  a  bkuwj^  ageat  ia  the 
production  of  foamed  polystyrene  food- 
contact  article*. 
OAm  CoBuaent*  by  Aqgust  1, 1988. 

ADonuK  Written  comments  to  Ae 
Dockets  Management  Branch  (HFA— 
305),  Pood  and  Drug  Adm&iistration.  Rm. 
4-82, 5800  Fishers  Lane,  RockviHe.  Ml^ 
20857. 

Foa  nwnm  iNfOMiA.TioH  cowTAcn 
Vir  Anand.  Canlar  for  Food  Safety  aad 
Applied  ffetiiCioa  (HFF-a35^  Faod  aad 
Drag  Administiatioa  200  C  Street  SW., 
WashJngton.  DC  20204. 2a2H472r-M(XL 

the  Federal  Food,  Drag;  aad  CoaaMtic 
Act  (sea  409(b)(5).  72  Stat  1788  (21 
U.S.C  S48(b)f  5))),  and  the  regulations  for 
affirmation  of  GRAS  status  in  S  170.35 
(21  CHt  ITftSSX  aatfoe  is  givsa  that  a 
petition  (CatAV  SOBMO)  haa  been  fikd 
by  EX  da  Past  ds  NewNas  ft  Cow  c/e 
1150  ink  Stoeet  NW..  Wasfaiagton.  DC 

20038.  psepaaiaf  dart  

chlorodUhsenNBathaBS  fCDHd.  HCF&- 
22)  ba  aflBoed  aa  GXAS  for  use  aa  a 
bloariag  agent  ta  (ha  piadactfaa  of 
foaoMd  polystyieaa  faud  tualacl 
artidBS.  The  petitiansrbaa  aba  f 
proposed  that  the  residual 
chlorodifluoromathane  level  in  the 
.  polystyrene  articles  shall  not  exceed  S 
parts  p^  BBiSon  at  nie  taaeof  foocr 
contact  Bse. 

Ilie  OlAS  afiSmation  petition  has 
been  piacad  oa  (Bsptay  at  ne  Dockets 
Maaageaieiit  Hancn  (aotBess  above/. 

Any  petition  that  meet*  (he 
requfcenant*  uatlhied  h>  f  170.35  i*  filed 
by  the  agency.  There  is  no  piefiling 
review  of  fte  adeqaacy  of  data  to 
support  a  GRAS  eoncluafon.  Thus,  the 
fil^  of  a  petftiea  for  QIAS  affinnatfoo 
should  not  be  faterpreted  a*  a 
preliminary  ladeatioa  oTsuitabiBty  for 
GRAS  ailif  uiatfun. 

The  potential  aatlioMHiMitHt  inpact  of 
this  action  is  being  reviewed.  V  the 
agency  finds  tint  an  eavhuuuieutal 
issfpaet  stcrtenent  is  not  required  and 
this  petition  result*  in  a  regulation,  tfie 


notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Fedaial  Ragistar  in  accordance  with  21 
CFR  25.40(c). 

Interested  persons  may,  on  or  before 
August  1, 1988,  review  die  petition  and/ 
or  file  comments  (two  copies,  identified 
with  the  docket  number  found  in 
iM-ackets  in  the  heading  of  this 
docummt)  witii  tiie  Dockets 
Management  Brandi  (address  above). 
Comments  should  include  any  available 
informaticm  that  would  be  helpful  in 
determining  whether  this  substance  is, 
or  is  not.  GRAS.  A  copy  of  the  petition 
and  received  comments  may  be  seen  in 
the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m..  Monday 
through  Friday. 

Dated  May  13. 1988. 

Richard  ).  Rank. 

Acting  Director,  Center  for  Food  Safety  and 
Applied  Nutrition. 

[FR  Doc.  88-12080  PQed  6^27-88;  6:45  am] 
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National  Inatitiitoa  of  HaaHti 

National  Cantar  for  Nuraing  Raaaareh; 
Nursing  Sdanca  Raviaw  Commmaa 

Pursuant  to  Pub.  L  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
Nursing  Science  Review  Committee, 
National  Center  for  Nursing  Research, 
June  22-24, 1988,  Building  31A. 
Conference  Room  2.  National  Institutes 
of  Health.  Bethesda,  Maryland  20882. 

This  meeting  will  be  open  to  the 
public  on  June  22  from  9  a.m.  to  11  am. 
and  on  June  24  fiom  approximately  11 
a.m.  to  adjournment.  Agenda  items  to  be 
discussed  will  ihdude  the  report  of  the 
Director,  NCNR.  NRRC  Chainnan's 
Report,  tiie  Executive  Secretary's 
Report,  and  the  meeting  of  Uie  Task- 
Force  on  the  Research  Career 
Trajectory.  Attendance  by  the  public 
will  be  limited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  section  552b(c)(4)  and  552b(c)(8), 
TiUe  5,  U.S.C.  section  10(d)  of  Pub.  L  92- 
463,  the  meeting  will  be  closed  to  the 
public  on  June  22  from  11  a  jn.  to  recess. 
June  23. 9  ajn.  to  recess,  and  June  24 
from  9  a.m.  to  approximately  11  a  jn.  for 
the  review,  discussion,  and  evaluation 
of  individual  grant  applications.  The 
applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  Individuals  associated  with 
the  applications,  the  disclosure  of  which 
would  constitute  a  cieariy  unwarranted 
invasion  of  personal  privacy. 


Dr.  Eileen  Raizen,  Executive 
Secretary,  Nursing  Science  Review 
Committee,  National  Institutes  of 
Health.  Building  31A.  Room  lEia 
Bethesda,  Maryland  20892.  (301)  486- 
0472.  will  provide  a  summary  of  the 
meeting,  roster  of  committee  members, 
and  substantive  program  infwmation 
upon  request 

Dated:  May  24, 1968. 
Betty ).  Bevsiklie. 

Committee  Management,  Officer,  NIK 
[PR  Doc.  88-12136  FUed  &-27-88;  8:45  am] 

E4M 


National  Haart,  Lung,  and  Blood 
Inatltuta;  CBniealTrlala  Raviaw 
Commlttaa;  Maating 

Pursuant  to  Pub.  L  92-483,  notice  is 
hereby  given  of  the  meeting  of  the 
Clinical  Trials  Review  Committee. 
National  Heart,  Lung,  and  Blood 
Institute.  June  26-30, 1988,  at  tiie 
American  Inn  of  Bethe8da.'8130 
Wisconsin  Avenue.  Bethesda.  Maryland 
20802. 

The  meeting  will  be  open  to  the  public 
on  June  26,  fiom  7:30  p.m.  to 
approximately  8  p.m.  to  discuss 
administrative  details  and  to  hear  a 
report  concerning  the  current  status  of 
the  National  Heart,  Lung,  and  Blood 
Institute.  Attendance  by  the  public  is 
limited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sections  552b{c)(4)  and 
552b(c)(6),  Tide  5.  U.S.C..  and  section 
10(d)  of  Pub.  L  92-463.  tiie  meeting  will 
be  closed  to  the  public  on  June  28,  from 
approximately  8  p.m.  to  recess,  and  from 
8  a  jn.  on  June  27  to  adjournment  on  June 
30.  for  the  review,  discussion,  and 
evaluation  of  individual  grant 
applications.  "These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
penonal  information  conconing 
individuals  associated  with  the 
applications,  the  di*clo*ura  of  which 
would  constitute  a  cieariy  unwarranted 
invasion  of  personal  privacy. 

Ms.  Terry  Bellicha.  Chiet 
Communications  and  Public  Information 
Branch.  National  Heart.  Lung,  and  Blood 
Institute.  Building  31,  Room  4a-21, 
National  Institiites  of  Healtii.  Bethesda. 
Maryland  20882.  (301)  498-4236.  will 
provide  a  summary  of  die  meeting  and  a 
roster  of  the  Committee  memben. 

Dr.  David  M.  Monsees.  Jr..  Contracts, 
Clinical  Trials  and  Ttaining  Review 
Section,  Division  of  Extramural  Afhirs. 
National  Heart,  Long,  and  Blood 
Institute,  Westwood  Building,  Room 
SOOa  Bethesda.  Maryland  20802.  (301) 


496-7361.  will  furnish  substantive 
program  information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  13.837,  Heart  and  Vascular 
Diseases  Research;  13.838.  Lung  Diseases 
Research:  13.839,  Blood  Diseases  and 
Resources  Research,  National  Institutes  of 
Health) 

Dated:  May  24. 1988. 
Batty  |.  Bevetidge, 

Committee  Management  Officer,  NIH. 
[FR  Doc  8fr-12133  Filed  6-27-88;  8:45  am] 

MUMQ  coos  4t4»4Va 


National  Inatltuta  of  Ar«ir1tla«id 
Musculoakalatal  Md  sua  Diaanaa; 
MaaMng  of  National  ArtUfWa  id 

MuacuioakaMaland  SMn  m i 

Advisory  Cound 

Purusant  to  Pub.  L  92-483.  notice  is 
hereby  given  of  a  meeting  of  the 
National  Arthritis  and  Musculoskeletal 
and  Skin  Diseases  Advisory  Council  to 
provide  advice  to  the  National  Institute 
of  Arthritis  and  Musculoskeletal  and 
Skin  Diseases  on  Jime  13  and  14. 1988. 
Conference  Room  10,  Building  31, 
National  Institutes  of  Health,  BeUiesda. 
Maryland.  The  meeting  will  be  open  to 
the  public  June  13  from  6:30  ajn.  to  12 
noon  to  discuss  administrative  details 
relating  to  Council  business  and  special 
reports.  Attendance  by  the  public  will 
be  limited  to  space  available. 

The  meeting  of  the  Advisory  Council 
will  be  closed  to  the  public  on  June  13 
fiom  1  p.m.  to  adjournment  and  again  on 
June  14  from  8:30  a.m.  to  adjournment  at 
approximately  12  noon  in  accordance 
with  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(8).  TiUe  6,  USC 
and  section  10(d)  of  Pub.  L  92-463,  for 
the  review,  discussion  and  evaluation  of 
individual  grant  applications.  These 
deliberations  could  reveal  confidential 
trade  secrets  or  commercial  property, 
such  as  patentable  materials,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  disclosure  of  which  would 
constitute  a  cieariy  unwarranted 
invasion  of  personal  privacy. 

Further  information  concerning  the 
Coimcil  meeting  may  be  obtained  from 
Dr.  Steven  J.  Hauaman.  Executive 
Secretary,  National  Arthriti*  and 
Musculoskeletal  and  Sldn  Diseases 
Advisory  Council,  NIAMS.  Westwood 
Building,  Room  403,  Betiiesda,  Maryland 
20892,  (301)  498^495. 

A  summary  of  the  meeting  and  roster 
of  the  memben  may  be  obtained  from 
the  Committee  Management  Office. 
NIAMS.  Building  31.  Room  4C11. 
National  Institutes  of  Healtii.  Betiiesda. 
Maryland  20892.  (301)  498-0603. 
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(Catalog  of  Federal  Domestic  Assistance 
Prognm  No.  13.846.  Arthritis.  Bone  and  Skin 
Diseases,  National  institutes  of  Health) 

Dated  May  24, 1988. 
Betty  |.  Bavaiidga, 

NIH,  Committee  Management  Officer. 
[FR  Doc.  88-12130  Filed  5-27-88;  8:45  am] 


National  Institute  of  Aittultia  and 
Musciriosiceletal  aiKl  SIdn  Diseaaea; 
Meeting  of  ttM  Artiwttia  and 
Mueculoalteletal  and  SMn  Diaeaaea 
Spedai  Granta  Review  Commtttef 

Pursuant  to  Pub.  L  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
Arthritis  and  Musculoskeletal  and  Skin 
Diseases  Special  Grants  Review     , 
Committee  (AMS)  of  the  National 
Institute  of  Arthritis  and 
Musculoskeletal  and  Skin  Diseases  on 
June  16, 1968,  Hyatt  Regency,  One  | 
Bethesda  Metro  Center,  Be^esda, 
Maryland.  The  meeting  will  be  open  to 
public  from  8:30  a.m.  to  9  a.m.  to  discuss 
administrative  details  or  other  issues 
relating  to  the  committee  activities. 
Attendance  by  the  public  will  be  limited 
to  space  available.  Notice  of  the  meeting 
room  will  be  posted  in  the  hotel  lobby. 

The  meeting  will  be  closed  to  the 
public  from  9  a.m.  to  adjournment  in 
accordance  with  the  provisions  set  forth 
in  sections  552b(c](4)  and  552b(c)(e). 
Title  5,  U.S.C.  and  section  10(d)  of  Pub. 
L  92-463,  for  the  review,  discussion  and 
evaluation  of  individual  research  grant 
applications.  These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning    i 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Further  isiormation  concerning  this 
meeting  may  be  obtained  from  Dr. 
Melvin  Gottlieb,  Executive  Secretary, 
Arthritis  and  Musculoskeletal  and  Skin 
Diseases  Special  Grants  Review 
Committee,  NIAMS,  Westwood 
Building.  Room  407,  Bethesda.  Maryland 
20692.  (301)  496-7328.  | 

Mrs.  Carole  Frank,  Committee 
Management  Officer,  National  Institute 
of  Arthritis  and  Musculoskeletal  and 
Sldn  Diseases,  National  Institutes  of 
Health,  Building  31,  Room  4C11, 
Bethesda,  Maryland  20892,  301-4g&- 
0803,  will  provide  summaries  of  the 
meeting  and  roster  of  the  committee 
members  upon  request. 

(Catalog  of  Federal  Domestic  Assistance 
Pro^'am  No.  13.846,  project  grants  in  arthritis, 
musculoskeletal  and  skin  diseases  research. 
National  histitutes  of  Health) 


Dated:  May  24, 19e& 
Betty  J.  Bevacidgs, 

Committee  Management  Officer,  NIH. 
[FR  Doc  88-12131  FUed  &-27-88;  a-45  am] 

■UJNQ  COOC  4140-01-M 


National  Institute  of  Diabetea  and 
DIgeative  and  Kidney  Dieeaaea! 
Meetlnga  of  Sutwommlttee  B,  C,  and  D 
of  the  DialMtea  and  Olgeative  and 
lOdney  DIaeaaes  Special  (kanta 
Review  Conunlttee 

Pursuant  to  Pub.  L  92-463,  notice  is 
hereby  given  of  meetings  of 
Subcommittee  B.  C.  and  D  of  the 
National  Diabetes  and  Digestive  and 
IGdney  Diseases  Spedai  Grants  Review 
Committee,  National  Institute  of 
Diabetes  and  Digestive  and  Kidney 
Diseases  (NIDDK). 

These  meetings  will  be  open  to  the 
public  to  discuss  administrative  details 
for  approximately  one  hour  at  the 
beginning  of  the  first  session  of  the  first 
day  of  the  meetings.  Attendance  by  the 
public  will  be  limited  to  space  available. 
Notice  of  the  meeting  rooms  will  be 
posted  in  the  hotel  lobby. 

These  meetings  will  be  closed  to  the 
public  as  indicated  below  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c){6).  Title  5.  U.S.C. 
and  section  10(d)  of  Pub.  L  92-463.  for 
the  review,  discussion,  and  evaluation 
of  individual  research  grant 
applications.  Discussion  of  these 
applications  could  reveal  confidential 
trade  secrets  or  commercial  property, 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Ms.  Edith  Wynkoop,  Committee 
Management  Officer,  National  Institute 
of  Diabetes  and  Digestive  and  Kidney 
Diseases,  National  Institutes  of  Health. 
Building  31,  Room  9A19,  Bethesda, 
Maryland  20892.  301-496-6917,  will 
provide  summaries  of  the  meetings  and 
rosters  of  the  committee  members  upon 
request.  Other  information  pertaining  to 
the  meetings  can  be  obtained  from  the 
Executive  Secretary  indicated. 

Name  of  Committee:  National 
Diabetes  and  Digestive  and  IGdney 
Diseases  Special  Grants  Review 
Committee,  Subcommittee  B. 

Executive  Secretary:  Judith  M. 
Podskabiy,  Westwood  Building,  Room 
417A,  National  Institutes  of  Health, 
Bethesda.  Maryland,  20692,  Phone:  301- 
496-7841. 

Dates  of  Meetings:  June  29-30, 1988. 


PJace  of  Meeting:  Hyatt  Regency,  One 
BetEesda  Metro  Center,  Bethesda, 
Maryland  20814. 

Open:  June  29. 7:30  p.m.-8:30  p.m. 

Closed:  June  29, 8:30  p.m.  to  recess, 
June  30. 8:30  a.m.  to  adjournment 

Name  of  Committee:  National 
Diabetes  and  Digestive  and  Kidney 
Diseases  Special  Grants  Review 
Committee.  Subcommittee  C. 

Executive  Secretary:  Tommie  Sue 
Tralka,  Westwood  Building,  Room  406, 
National  Institutes  of  Health,  Bethesda. 
Maryland  20892.  Hione:  301-496-8830. 

Date  of  Meeting:  June  20. 1988.. 

Place  of  Meeting:  Bethesda  Marriott. 
5151  Pooks  Hill  Road.  Bethesda. 
Maryland  20614. 

Open:  June  20. 8:30  a.m.-0:30  a.m. 

Closed:  June  20. 9:30  asa.  to 
adjournment 

Name  of  Committee:  National 
Diabetes  and  Digestive  and  IGdney 
Diseases  Special  Grants  Review 
Committee,  Subcommittee  D. 

Executive  Secretary:  William  E. 
Elzinga,  Westwood  Building.  Room  421. 
National  Institutes  of  Health,  Bethesda, 
Maryland  20892,  Phone:  301-496-7546. 

Date  of  Meeting:  June  20, 1988. 

Place  of  Meeting:  Bethesda  Marriott 
5151  Pooks  Hill  Road.  Bethesda. 
Maryland  20814. 

Open:  June  20,  4:00  p.m.-5:00  p.m. 

Closed:  June  20,  5:00  p.m.  to 
adjournment 

Dated:  May  24, 1968. 
Betty  |.  Baveridge. 

NIH  Committee  Management  Officer. 
[FR  Doc.  88-12132  Filed  5-27-88;  8:45  am] 

■UNO  COM  414IM1-M 


Nationai  Inatltute  of  Environmental 
Healtti  Sciencea;  Advlaory  Council  on 
Hazardoua  Subatancea  Researcti  and 
Training;  Meeting 

Pursuant  to  Pub.  L  92-463,  notice  is 
hereby  given  of  a  meeting  to  be  held  at 
the  National  Institute  of  Environmental 
Health  Sciences,  South  Campus 
Conference  Room,  Research  Triangle 
Park,  North  Carolina,  on  July  12, 1988. 
The  meeting  will  begin  at  8:30  a.m.  and 
end  at  approximately  4:30  pjn.  The 
meeting  is  open  to  the  public. 

The  Superfund  Amendments  and 
Reauthorization  Act  of  1986  (SARA) 
established  a  university-based  program 
of  basic  research  and  education  program 
and  a  hazardous  waste  worker  training 
program  with  the  NIEHS.  The  purpose  of 
the  meeting  is  to  provide  the  Advisory 
Council  on  Haiardous  Substances 
Research  and  Training  the  opportunity 
to  learn  the  status  of  diese  programs. 


which  were  previously  described  in  the 
Federal  Register  of  November  28. 1986 
(51  FR  43089-43092).  December  19. 1986 
(51  FR  45556-45559)  (worker  training 
program),  and  March  9. 1987  (52  FR 
7216-7223)  respectively. 

Topics  to  be  discussed  during  the 
meeting  may  include  but  are  not  limited 
to:  status  of  the  basic  research  and 
education  grants  program,  progress 
under  the  hazardous  waste  worker 
training  programs,  and  research 
programs  of  other  Federal  agencies. 

Attendance  is  limited  only  by  space 
available.  For  further  information 
regarding  the  meeting,  please  contact 
Mr.  Daniel  C.  VanderMeer,  Executive 
Secretary.  NIEHS.  P.O.  Box  12233. 
Research  Triangle  Parik,  N.C.  27709  or 
telephone  91»-451-3484  or  FTS  629-3463. 
The  official  Government  representative 
for  this  meeting  will  be  Dr.  Anne  P. 
Sassaman. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.143.  NIEHS  Superfund 
HazadouB  Substances  Basic  Research 
Program,  NIH,  and  Program  No.  13.142. 
NIEHS  Hazardous  Waste  Worker  Health  and 
Safety  Training.  NIH) 

Dated:  May  24, 1988. 
Betty  I.  Beveridge. 

Committee  Management  Officer,  NIH. 
[FR  Doc.  88-12134  Filed  5-27-88: 8:45  am] 

SUMO  COW  414».«1-M 


National  Institute  of  Genersi  Medical 
obiviibw;  Mwiings 

Pursuant  to  Pub.  L  92-463,  notice  is 
hereby  given  of  the  meetings  of  the 
committees  of  the  National  Institute  of 
General  Medical  Sciences  for  June  1988. 

These  meetings  will  be  open  to  the 
public  to  discuss  administrative  details 
relating  to  committee  business  for 
approximately  two  hours  at  the 
beginning  of  the  first  session  of  die  first 
day  of  the  meeting.  Attendance  by  the 
public  will  be  limited  to  space  available. 

These  meetings  will  be  closed 
thereafter  in  accordance  with  provisions 
set  forth  in  sections  552b(c)(4)  and 
552b(c)(6),  Tide  5,  U.S.C.  and  section 
10(d)  of  Pub.  L  92-463,  for  the  review, 
discussion,  and  evaluaticm  of  individual 
research  training  grant  and  researdi 
center  grant  applications.  These 
applications  cmd  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information'' 
concerning  individuals  associated  with 
the  applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Mrs.  Ann  Difimbach.  Public 
Informatioa  C^cer.  National  Institute  of 
General  Medical  Sciences.  National 


Institutes  of  HealUi.  Building  31,  Room 
4A52,  Bethesda.  Maryland  20892 
(Telephone:  301-496-7301),  will  provide 
a  summary  of  the  meeting  and  a  roster 
of  committee  members. 

Substantive  program  information  may 
be  obtained  from  each  executive 
secretary  whose  name,  room  number, 
and  telephone  number  are  listed  below 
each  committee. 

Name  of  Committee:  A  joint  meeting 
of  the:  Cellular  and  Molecular  Basis  of 
Disease  Review  Committee;  and  the 
Genetic  Basis  of  Disease  Review 
Coaimittee. 

Executive  Secretary:  Ms.  Linda  Engel 
Room  950  Westwood  Bldg..  Telephone: 
301-496-7125. 

Dates  of  Meeting:  June  8. 1988. 

Place  of  Meeting:  Bethesda  Ramada 
Inn.  8400  Wisconsin  Avenue.  Bethesda. 
Maryland. 

Open:  June  8. 1988. 8:30  a.m.-10:30  a.m. 

Closed:  June  6, 1988. 10:30  a.m.- 
adjoumment 

Name  of  Committee:  Minority  Access 
to  Research  Careers  Review  Committee. 

Executive  Secretary:  Dr.  Agnes 
Donahue.  Room  049  Westwood  Building, 
Telephone:  301-490-7585. 

Dates  of  Meeting:  June  9-10, 1988. 

Place  of  Meeting:  Building  31C 
Conference  Room  7.  National  Institutes 
of  Healdi.  Bediesda.  Maryland. 

C^n:  June  9. 1988. 8:30  a.m.-10:30  a  jn. 

Closed-  June  9. 1988. 10-JO  a  jn.-5:00 
p.m..  June  10. 1988. 8:30  a  jn.- 
adjoumment 

Name  of  Committee:  Pharmacological 
Sciences  Review  Committee. 

Executive  Secretary:  Dr.  Rodney 
Ulane.  Room  952  Westwood  Building, 
Telephone:  301-496-4772. 

Date  of  Meeting:  June  2a  1988, 

Place  of  Meeting:  Building  31C 
Conference  Room  9,  National  Institutes 
of  Healtii,  Bethesda,  Maryland. 

Open:  June  20, 1988,  8:30  ajn.-10:30 
a.m. 

Closed:  June  20, 1988. 10:30  a  jn.- 
adjoumment 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13-858. 13-862, 13-863, 13-88a 
National  Institute  of  General  Medical 
Sciences.  National  Institutes  of  Health) 
Date:  May  24, 1988. 

Betty  I.Bmwidta. 

Committee  Management  Officer,  NIH. 

[FR  Doc  88-12135  Filed  5-27-88: 8:45  am] 
MLUNQ  cow  «Me-ei.« 


PuliHc  iiealtii  Service 

Healtii  Resourcea  and  Services 
Adminlatoatton;  Delegation  of 
Autttortty 

Notice  is  hereby  given  that  in 
furtherance  of  the  delegation  to  the 
Administrator,  Health  Resources  and 
Services  Administration  (HRSA),  on 
April  11. 1988,  by  the  Assistant 
Sectretary  for  Health,  the  Administrator. 
HRSA.  has  delegated  to  the  Director, 
Bureau  of  Health  Care  Delivery  and 
Assistance,  with  authority  to  redelegate. 
all  the  authorities  under  Part  D. 
Subparts  n  and  III  of  Title  III  of  die 
Public  Health  Service  (PHS)  Act  as 
amended,  pertaining  to  the  National 
Health  Service  Corps,  excluding  the 
audiorities  delegated  to  PHS  Regional 
Health  Administrators.  Also  exduded 
was  the  authority  under  section  332 
pertaining  to  the  designation  of  health 
manpower  shortage  areas. 

Provision  was  made  for  all 
delegations  and  redelegations  made  to 
officials  with  HRSA  and  PHS  Regions  to 
continue  in  effect  providing  they  were 
consistent  with  the  delegatioa. 

The  above  delegation  was  effective  on  May 
ie,196& 

Date:  May  16, 198a 

David  N.  Sundwall, 

Administrator,  Health  Resources  and 

Services  Administration. 

[FR  Doc.  88-12049  Filed  5-27-88;  8:45  am] 

WLUNQ  cow  41S0-1S-« 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Administration 

[Docket  No.  N-S8-1808] 

SulMnlaaion  of  Propoaed  Information 
Collection  to  ttie  Office  of 
Management  and  Budget 

aoency:  Office  of  Administration,  HUD. 
AcnoN:  Notice. 

summary:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
proposal. 

AODRESS:  Interested  persons  are  invited 
to  submit  comments  regarding  tliis 
proposal.  Conmients  should  refer  to  the 
proposal  by  name  and  should  be  sent  to: 
John  Allison,  OMB  Desk  Officer,  Officer 
of  Management  and  Budget  New 
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Executive  Office  Building,  Washington, 

DC  20503. 

FOR  RMTHER  INPOMiATION  CONTACT: 

David  S.  Cristy,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
Southwest,  Washington.  DC  20410, 
telephone  (202)  755-6050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Cristy. 
SUPPLEMENTARY  INFORMATION:  The 

Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  ejected  by  the 
proposal;  (6)  how  frequently  information 
submissions  will  be  required:  (7)  an 
estimate  of  the  total  numbers  of  hours 
needed  to  prepare  the  information 
submission;  (8).  whether  the  proposal  is 
new  or  an  extension,  reinstatement,  or 
revision  of  an  information  collection 
requirement;  and  (9)  the  names  and 
telephone  numbers  of  an  agtncy  official 
familiar  with  the  proposal  and  of  the 
OMB  Desk  Officer  for  the  Department. 

Authority:  Sec.  3507  of  the  Paperworic 
Reduction  Act.  44  U.S.C.  3507;  sec.  7(d)  of  the 
Department  of  Housing  and  Urban 
Development  Act.  42  U.S.C.  3535(d).  } 

Date:  May  19, 198& 
John  T.  Muiphy,  I 

Director,  Information  Policy  and  Management 
Division. 

Proposal:  Application  for  Insurance — 
Supplementary  Loan. 

Office:  Housing. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use: 
Section  213(i)(l)  of  the  National  Housing 
Act  authorizes  HUD  to  insure 
supplemental  loans  to  cooperatives.  The 
form.  Application  for  Insurance,  is 
submitted  by  a  cooperative.  It  is  needed 
and  used  to  obtain  an  additional/ 
supplemental  insured  loan.  j 

Form  Number  HUD-03201A.         I 

Respondents:  Business  or  Other  For- 
Profit  and  Non-Profit  Institutions. 

Frequency  of  Respondents:  On 
occasion.  | 

Estimated  Burden  Hours:  10.  I 

Status:  Extension. 

Contact-  William  Harris,  HUD,  (20Z) 
755-6223;  John  Allison,  OMB,  (202)  305- 
6880. 


Dated-  May  13. 1968. 

Proposal:  Purchase  Order  and 
Payment  Authorization. 

Office:  Housing. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use:  the 
National  Housing  Act,  Pub.  L  479, 
authorizes  HUD  to  rent  renovate, 
modernize,  insure,  or  sell  for  cash  or 
credit  any  properties  conveyed  to  HUD 
under  contracts  of  mortgage  insurance. 
This  form.  Purchase  Order  and  Payment 
Authorization,  is  used  and  needed  as  a 
purchase  order,  contract  award,  contract 
certification  of  completion,  and 
Government  acceptance  certification  for 
payment. 

Form  Number  HUD-2542. 

Respondents::  Businesses  or  Other 
For-ProfiL 

Frequency  of  Respondents:  Quarterly. 

Estimated  Burden  Hours:  15,042. 

Status:  Reinstatement. 

Contact-  Audrey  G.  Sacrey,  HUD, 
(202)  755-9280,  John  Allison.  OBM,  (202) 
395-6880. 

Dated.  May  13, 198& 

Proposal:  Single  Audit  Act  of  1964. 
Pub.  L  98-502— OMB  Circular  No.  A- 
128,  Audits  of  State  and  Local 
Governments,  dated  April  12, 1985. 

Office:  Inspector  General. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use: 
These  audits  of  State  and  local 
governments  that  receive  Federal  aid 
are  needed  to  ensure  that  their  financial 
statements  present  the  results  of 
operations  fairly.  They  are  also  used  to 
determine  the  extent  of  internal  controls 
and  to  verify  compliance  with 
appUcable  laws  and  regulations. 

Form  Number:  None. 

Respondents:  State  or  local 
Governments. 

Frequency  of  Respondents: 
Recordkeeping  and  Annually. 

Estimated  Burden  Hours:  257. 

Status:  Extension. 

Contact-  Dale  C.  Williams,  HUD,  (202) 
755-6383.  John  Allison,  OMB,  (202)  395- 
6880. 

Dated:  May  13. 1968. 

Proposal-  Fair  Housing  Initiatives 
Program  Application. 

Office:  Fair  Housing  and  Equal 
Opportunity. 

Description  of  the  Need  for  the 
InfoKnation  and  Its  Proposed  Use:  This 
information  will  assist  HUD  in  providing 
funds  to  State  and  local  governments 
and  public  and  private  organizations 
formulating  or  carrying  out  programs  to 
prevent  or  eliminate  discriminatory 
housing  practices.  HUD  needs  this 
information  to  make  awards  under  the 
Fair  Housing  Initiatives  Program.  ^ 


Form  Number  None. 

Respondents:  State  or  Local 
Governments,  Non-Profit  Institutions, 
and  Small  Businesses  or  Organizations. 

Frequency  of  Respondents:  On 
Occasion. 

Estimated  Burden  Hours:  17.500. 

Status:  New. 

Contact  Maxine  B.  Cunningham. 
HUD.  (202)  755-0455.  John  Allison.  OMB. 
(202)395-6680. 

Dated:  May  5, 188& 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

Propoaad  Boundary  Adiuatmants; 
Death  Valay  and  Joahua  Traa  National 
Monumanta;  Envtronmantal  ImiMwt 
siaianiani 

AOENCY:  Bureau  of  Land  Management 

Interior. 

action:  Notice  of  intent 


r.  Notice  is  hereby  given  that 
the  Bureau  of  Land  Management  will 
prepare  an  environmental  impact 
statement  (EIS)  for  the  transfer  of  five 
parcels  of  land  to  the  National  Park 
Service  in  California. 

On  May  19. 1988  the  Western  Region 
of  the  National  Park  Service  (NPS) 
proposed  to  the  California  State  Office 
of  the  Bureau  of  Land  Management 
(BLM)  that  five  parcels  of  land  currently 
under  BLM  jurisdiction  be  transferred  to 
two  adjacent  National  Monuments, 
Death  Valley  and  Joshua  Tree.  Four  of 
the  parcels,  totaling  242,849  acres,  would 
be  transferred  to  Deadi  Valley  National 
Monument  One  parcel,  of 
approximately  35,000  acres,  would  be 
transferred  to  Joshua  Tree. 

All  of  the  parcels  are  adjacent  to  the 
monuments  to  which  they  would  be 
transferred.  The  acquisitions  would 
provide  more  manageable  boundaries 
for  two  monuments,  and  would 
eliminate  the  current  split  jurisdiction  of 
several  mountain  ranges,  plateaus, 
valleys,  and  other  topographic  featiues. 
The  Park  Service  proposal  is  the  result 
of  several  months  of  negotiations 
between  the  BLM  and  NIPS,  and  so  is 
intended  to  meet  the  needs  of  both 
agencies. 

The  parcels  to  be  transfened  include 
the  following:  Parcel  1,  North  Death 
Valley  (84,389  acres)  would  extend  the 
Death  Valley  National  Monument 
northward  so  that  the  entire  valley 
comes  under  NPS  administration.  Parcel 
2.  Hunter  Mountain  (28.687  acres),  is  a 


highland  plateau  on  the  western  side  of 
the  monument  a  plateau  currently  split 
between  NPS  and  BLM  administration. 
Parcel  3,  Pyramid  Peak  (14.268  acres),  is 
located  on  the  eastern  side  of  the 
monument  and  includes  those  portions 
of  Pyramid  Peak  and  Red  Amphitheater 
currently  outside  the  monument  Parcel 
4,  Greenwater  Valley  (117,505  acres),  is 
located  on  the  southeastern  side  of  the 
monument.  It  would  bring  the  entire 
eastern  slope  of  the  Black  Mountains 
under  NPS  jurisdiction,  and  would 
establish  the  Greenwater  Valley  road  as 
a  readily  identifiable  eastern  boundary. 
Parcel  5,  Eagle  Mountains  (30,000  acres), 
is  located  on  the  southeastern  side  of 
the  Joshua  Tree  National  Monument  It 
would  transfer  those  portions  of  the 
Pinto  Basin  currently  outside  the 
monument  to  NPS.  as  well  as  part  of  the 
Eagle  Moimtains. 

Three  alternatives  will  be  considered. 
Alternative  A  wiU  consider  transfer  of 
all  of  Parcel  4  except  approximately 
20,000  acres  in  the  Ibex  Hills  in  which 
the  historical  interest  in  mining  has  been 
high.  Alternative  B  will  consider  the 
transfer  of  only  the  Pinto  Basin  portion 
of  Parcel  5.  Alternative  C  will  be  the  No 
Action  (No  Transfer)  alternative. 

BLM's  planning  r^ulations  require 
that  all  actions  must  conform  to  the 
approved  BLM  land  use  plan  for  the 
area,  in  this  case  the  CaUfomia  Desert 
Plan.  "If  a  proposed  action  is  not  in 
conformance,  and  warrants  further 
consideration  before  a  plan  revision  is 
scheduled,  such  consideration  shall  be 
through  a  plan  amendment"  (43  CFR 
1610.5-3).  NPS  management  will  not  in 
all  cases,  conform  to  the  provisions  of 
the  Desert  Plan.  As  a  result  the  transfer 
is  being  processed  through  a  plan 
amendment  and  a  decision  will  be 
made  only  at  the  condusion  of  that 
process. 

The  EIS  will  be  the  National 
Environmental  Policy  Act  compliance 
document  necessary  to  process  the 
transfer  and  plan  amendment  A  90-day 
public  review  of  the  draft  EIS  will  be 
provided.  The  document  will  consider 
several  issues,  including  wildlife, 
botany,  the  future  of  existing  rights,  the 
effect  of  curtailment  of  future  mineral 
development  archaeological  resources, 
and  wild  horses  and  burros. 

Four  public  scoping  meetings  will  be 
conducted  to  identify  public  comments, 
concerns,  and  interests  which  should  be 
addressed  by  the  EIS.  Issues  raised 
during  these  meetings  will  be  considered 
to  the  EIS  in  addition  to  those  issues 
which  have  already  been  described. 
Locations  and  dates  follow:  All 
meetings,  will  begin  at  7i00  pm.  In 
addition,  a  lOKX)  am  meeting  will  be  held 
in  Riverside. 


Date,  Time,  and  Location: 
June  14, 1988, 10.-00  am— HoUday  Inn, 

Riverside,  1200  University  Avenue, 

Riverside,  California 
June  15, 1988,  7:00  pm— Rodeway  Ina 

1983  North  Pahn  Canyon  Drive, 

Pahn  Springs.  California 
June  16. 1988,  7:00  pm— Carriage  Inn, 

901  North  China  Uke  Blvd.. 

Ridgecrest  California 
June  17, 1988,  7«)  pm-tegion  Hall, 

Highway  395  and  Kearsarge, 

Independence,  California. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gerald  E.  Hiller,  District  Manager, 

Bureau  of  Land  Management  California 

Desert  District  1695  Spruce  Street 

Riverside,  California  92507. 

Hugh  Riscken. 

Associate  District  Manager. 

Date':  May  ZC  1968. 
(FR  Doc.  88-12078  Filed  5-27-88;  8:45  am] 
iNJJNQ  COK  aw-W-M 


National  Parle  Servica 

InfonnatkNi  CoOaction  Submitted  to 
the  Office  of  Managamant  and  Budget 
Under  ttM  Paparworic  Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  forms  and  explanatory  material 
may  be  obtained  by  contacting  the 
Bureau's  clearance  officer  at  the 
telephone  number  listed  below. 
Comments  and  suggestions  on  the 
requirement  should  be  made  within  30 
days  directly  to  the  Bureau  clearance 
officer  and  to  die  Office  of  Management 
and  Budget  Interior  Department  Desk 
Officer.  Washington,  DC  20503, 
Telephone  202-395-7313. 

Title:  Park  Use  Survey— Carlsbad 
Caverns  National  Park. 

Abstract-  Results  of  the  survey  will  be 
used  in  operational,  planning  and 
management  activities  designed  to 
support  actual  public  use  activities  and 
needs. 

Bureau  Form  Number  10-175B. 

Frequency:  On  occasion. 

Description  of  Respondents: 
Individauls  or  households. 

Annual  Responses:  3,000. 

Annual  Burden  Hours:  376. 
RuM«U  K.  (Nsen. 

Chief,  Administrative  Services  Division. 
[FR  Doc.  88-12095  Piled  5-27-88;  8:45  am] 


Information  Collection  Sutmitted  to 
the  Offlca  of  Management  and  Budget 
Under  the  Paperwork  Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  forms  and  explanatory  material 
may  be  obtained  by  contacting  the 
Bureau's  clearance  officer  at  the 
telephone  number  listed  below. 
Comments  and  suggestions  on  the 
requirement  should  be  made  within  30 
days  directly  to  the  Bureau  clearance 
officer  and  to  the  Office  of  Management 
and  Budget  Interior  Department  Desk 
Officer,  Washington,  DC  20503, 
Telephone  202-395-7313. 

Title:  Park  Use  Survey  (Mount 
Rainier). 

Abstract-  The  survey  will  be  used  in. 
operational,  planning  and  management 
activities  designed  to  support  actual 
public  use  activities  and  needs. 

Bureau  Form  Number  10-175B. 

Frequency:  On  occasion. 

Description  of  Respondent: 
Individuals  or  households. 

Annual  Responses:  3,480. 

Annual  Burden  Hours:  435. 

Bureau  Clearane  Officer  Russell  K. 
Olsen,  523-5233. 
RussaU  K.  Olsra, 

Chief,  Administrative  Service  Division. 
(FR  Doc.  88-12096  Filed  5-27-88;  8:45  am] 
BNJJNO  COOC  4S10-01-M 


National  Register  of  Historic  Places; 
Notification  of  Pending  Nominationa 

Nominations  for  the  following 
properties  being  considered  for  listing  in 
the  National  Register  were  received  by 
the  National  Park  Service  before  May 
21, 1988.  Pursuant  to  S  60.13  of  36  CFR 
Part  60  written  comments  concerning  the 
significance  of  these  properties  under 
the  National  Register  criteria  for 
evaluation  may  be  forwarded  to  the 
National  Register,  National  Park 
Service,  U.S.  Department  of  the  Interior, 
Washington.  DC  20243.  Written 
comments  should  be  submitted  by  June 
15, 1988. 
Carol  D.  Shull, 

Chief  of  Registration,  National  Register. 
ARKANSAS 
Salina  County 

Bauxite  vicinity,  Rucker  House.  AR  183  and 
Gibbons  Rd. 
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COLORADO  I 

BaoMarCoanty 

Boulder  vicinity.  Walker  Ranch  Historic 
District  (Boundary  Increase),  7.5  mi.  W  of 
Boulder,  off  Flagstaff  Rd. 


iCoonty 

Cheyenne  Wella.  Cheyenne  County /ail.  85 
W.  Second  St. 


Denver  County 

Denver.  Peters  Paper  Company  Warehouse, 
1625-1631  Wazee  St 

CONNECTICUT 

Hartford  County 

Granby,  Holcomb,  Judah,  House,  ZSl  N. 
GranbyRd. 

Litcfafidd  County 

Beaver  Meadow  Complex  Prehistoric 
Archeological  District 

New  Havaa  County 

Madison.  Meigs-Bishop  House,  45  Wall  St 

FLORmA 

Dada  County 

Coral  Gables.  Coral  Gables  Elementary 
School,  105  Minorca  Ave. 

GEORGIA 

Jackson  County 

Commerce,  Hardmen,  Governor  LG„  House, 
208  Elm  St 

MARYLAND 

Baltimore  (Independent  aty) 

Brick  Hill.  Seneca  St.,  Oakington  St.  Paricden 

Ave. 
St  Paul's  Cemetery.  Redwood  St  and 

Marting  Luther  iGng  Blvd. 

NEW  MEXICO 

Otero  County 

Alamogordo  vicinity,  White  Sands  National 
Monument  Historic  District,  US  70/82 

OHIO 

Montgomery  County 

Dayton.  South  Park  Historic  District 
(Boundary  Increase],  Roughly  bounded  by 
Wayne.  Wyoming,  Nathan.  Oak.  Alberta, 
and  Blaine 

TEXAS 

Baxar  County 

San  Antonia.  Fairmount  Hotel,  The,  401  S. 
Alamo 

VIRGINIA 

Manassas  (Independant  Qty) 

Manassas  Historic  District,  Roughly  bounded 
by  Quany  Rd.,  Prescott  and  Fairviaw  Aves, 
the  Southern  RR,  and  Grant  Ave. 


VlniniaBaachqadapeniisBtaty) 

de  Witt  Cottage,  1106  Atlantic  Ave. 


WASHINGTON 
Adams  County 

Othello.  Denver  and  Rio  Grande  Western 
Railroad  Business  Car  No.  101.  Bruce  and 
LeeRds. 

Douglas  County 

WaterviDe,  Canton.  William  J..  House.  309  W. 
Ash  St 

King  County 

Mercer  Island,  Lakeview  School  (Rural 

Public  Schools  in  Washington  From  Early 

Settlement  to  1945  MPS).  Island  Crest  Way 

and  S.E.  Sixty-eighth  St 
Seattle,  Girls' Parental  School,  0612  Sixty- 

flfth  Ave..  S. 
Seattle,  Pioneer  Square— Skid  Road  Historic 

District  (Boundary  Increase),  500  blk.  of 

First  Ave.,  S. 

[FR  Doc  88-12010  Filed  5-27-88;  8:45  aid] 
BNXMQ  COM  4aia-7e-M 


INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Agwicy  for  Infrntional  Pavrtopwirt 

Voluntary  Foreign  Aid  Advtaory 
ConNnlttaa;  Maetina 

Puraiiant  to  the  Federal  Advisory 
Committee  Act  notice  is  hereby  given  of 
a  meeting  of  the  Advisory  Committee  on 
Voluntary  Foreign  Aid  (ACVFA)  on  the 
theme:  "FVO  Effectiveness  as  Agents  of 
Development"  The  meeting  will  be  two 
days:  Tuesday.  June  21  from  2i)0-S:00 
p.m.  and  Wednesday,  lune  22  from  ^00 
a.m.-5KX>  pjn.  at  the  Department  of 
State.  To  enter  the  building,  use  C  Street 
(Diplomatic  Entrance)  between  21st  and 
23ni  Streets  NW.,  Washin^on,  DC, 

The  meeting  is  free  and  open  to  the 
public.  However,  notification  by  June  17, 
1988  through  the  advisory  committee 
headquarters  is  required  by  the 
Department  of  State  for  security 
purposes. 

Any  interested  person  may  attend, 
request  to  appear  before,  or  file 
statements  with  the  Advisory 
Committee.  Written  statements  should 
be  filed  prior  to  the  meeting  and  should 
be  available  in  twenty-five  (2S)  copies. 

Persons  wishing  to  attend  die  meeting 
must  call  (703)  875-M07,  or  write,  not 
later  than  )ime  17  to  arrange  entrance  to 
the  Department  of  State  boilifing.  The 
address  is:  The  Advisory  Conmittee  on 
Voluntary  Foreign  Aid.  Rooar  305,  SA-8, 
Agency  far  Intematloiial  Development 
Washington.  DC  20523. 


Date:  May  la  1968. 

Deputy  Assistant  Administrator  for  Private 
and  Voluntary  Cooperation,  Bureau  for  Food 
for  Peace  and  Voluntary  AssistaiKe. 
[FR  Doc  86-12064  Filed  5-27-88;  8:45  am] 
WLUNe  COOK  siw-ei-M 


INTERSTATE  COMMERCE 
COMMISSION 

[Volume  No.  OP3aiCF-2S2(A)l 

Motor  Carrlar  AppHcationa  to 
Conaolktata,  Maqia,  or  Acquire 
Control 

The  following  applications  seek 
approval  to  consolidate,  purchase, 
merge,  lease  operating  rights  and 
properties,  or  acquire  control  of  motor 
carriers  pursuant  to  48  U.S.C.  11343  or 
11344.  Also,  applications  directly  related 
to  these  motor  finance  applications 
(such  as  conversions,  gateway 
eliminations  and  securities  issuances) 
may  be  involved. 

Tlie  applications  are  governed  by  49 
CFR  1182.1. 

Persons  wishing  to  oppose  an 
application  must  follow  the  rules  under 
49  CFR  1182.2.  If  the  protest  includes  a 
request  for  oral  hearing,  the  request 
shall  meet  the  requirements  of  49  CFR 
1182.3  and  shall  include  the  required 
certification.  Failure  seasonably  to 
oppose  will  be  construed  as  a  waiver  of 
opposition  and  participation  in  the 
proceeding. 

In  the  absence  of  legally  sufficient 
protests  as  to  the  finance  application  or 
to  any  applTcation  directly  related 
thereto  filed  within  45  days  of 
pubHcation  (or,  if  the  application  later 
becomes  unopposed),  appropriate 
authority  will  be  issued  to  each 
applicant  (unless  the  application 
involves  impediments)  upon  compliance 
with  certain  requirements  which  will  be 
set  forth  in  a  notification  of 
effectiveness  of  this  decision-notice. 

Application(s)  must  comply  with  all 
conditions  set  forth  in  the  grant  or 
grants  of  authority  within  the  time 
period  specified  in  the  notification  of 
effectiveness  of  this  decision-notice  or 
the  appUcatian  of  a  noo-compljring 
applicant  shall  stand  denied. 


The  finHinga  for  these  aiqtUcations  are 
set  forth  ai  48  CFR  1182.a 
Na(aUR.MaG«% 

Secretary. 

MC-P-ma,  filed  Mayll,  198& 
Carolfaia  Coach  Caapeny  (Carolina) 
(P.O.  Box  28068.  Raleigh.  NC  27en>- 


Leesee— Seashore  Transportation 
Company  (Seashore)  (P.O.  Box  28086, 
Raleigh.  NC,  27611)— Lessor. 
RepresentaQve:  Lawrence  E.  Undeman, 
PC,  805  King  St,  #400,  Alexandria.  VA, 
22314-3016.  Carolina,  a  motor  carrier 
holding  Certificate  No.  MC-13300  and 
subnumbers  thereunder,  to  lease  the 
regular  route  operating  authority  of 
Seashore,  for  a  three  year  period  of  time. 
Carolina  Associates,  Inc.,  a  non-carrier, 
which  owns  all  of  the  issued  and 
outstanding  stock  of  both  Carolina  and 
Seashore,  joins  in  the  application.  The 
operating  authority  to  be  leased  is 
contained  in  Certificate  No.  MC-28985 
(Sub-Nos.  4,  5. 6,  9,  la  11, 12, 14 
(portion).  16(a)  and  16(b)),  which 
authorizes  the  fransportation  of 
passengers  and  package  express  over  a 
series  of  regular  routes  extending 
generally  between  Rocky  Mount  NC.  on 
the  north,  and  Myrtle  Beach.  SC,  on  the 
south,  serving  numerous  intermediate 
points,  including  Raleigh,  Fayetteville, 
Beaufort,  Wilmington,  and  Jacksonville, 
NC.  This  does  not  purport  to  be  a 
complete  description  of  the  operating 
rights  involved.  The  conunon  control  of 
Carolina  and  Seashore  was  approved  in 
No.  MC-F-16030. 

(FR  Doc.  88-11960  Filed  5-27-68;  8:45  am] 
MLUNQ  COOC  70H-01-H 
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[Fkianee  Docket  No.  31279] 

Cheaapealce  Weatam  Railway; 
Tradtaga  Rlghta  Exemption;  NorfoNc 
and  Waatam  Raitaray  Co. 

Norfolk  and  Western  Railway 
Company  (NW)  has  agreed  to  grant 
overhead  trackage  rights  to  Chesapeake 
Western  Railway  Company  (CW) 
between  milepost  H-112.6  at  Elkton,  VA. 
and  the  north  end  of  Shenandoah  Yard, 
milepost  H-105.7  at  Shenandoah.  VA.  a 
distance  of  approximately  6.9  miles.  The 
trackage  rights  became  effective  on  May 
16, 1988. 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7). »  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d)  may 
be  filed  at  any  time.  The  filing  of  a 
petition  to  revoke  will  not  stay  the 
transaction. 

As  a  condition  to  use  of  this 
exemption,  any  employees  affected  by 
the  frackage  rights  will  be  protected 
pursuant  to  Norfolk  and  Western  Ry. 


•  Since  NW  is  controlled  by  Norfolk  Southern 
Cofporetion  and  CW  is  a  wholly-owned  •ubaidiary 
of  NW.  the  tranMction  would  alio  qualify  a*  an 
exempt  tranaaction  under  49  CFR  llB0.2(d)(3)  at  a 
tranaaction  within  a  coiporate  family  that  doe*  not 
reault  in  advene  change*  in  tervice  level*. 
*ignificant  operational  change*,  or  a  change  in  the 
competitive  balance  with  carrier*  outaide  the 
corporate  family. 


Co.— Trackage  Rights— BN.  354  LCC 
605  (1978).  as  modified  in  Mendocino 
Coast  Ry.,  Inc.— Lease  and  Operate,  360 
I.CC.  653  (1980). 

Dated:  May  18,  lOOa 

By  the  Commission,  Jane  F.  Mackall, 
Director,  Office  of  Proceedings. 
NoraUR.McGae. 
Secretary. 

[FR  Doc  88-12137  Filed  &-27-88;  a-45  am] 
BtUMQ  COOC  Tns-OMI 


(Dodcel  No.  A»-S5  (8ub-243)] 

CSX  Tranaportatlon,  Inc^ 
Abandonment  Batwaan  Thrlfton  and 
Midland  City  In  HIgliland,  Clinton  and 
Roaa  Countiaa,  OH;  FIndlnga 

The  Commission  has  issued  a 
certificate  authorizing  CSX 
Transportation,  Inc.  to  abandon  its 
29.49-mile  rail  line  between  Thrifton 
(milepost  74.45)  and  Midland  City 
(milepost  44.96)  in  Highland,  Clinton  and 
Ross  Coimties,  OH.  The  abandonment 
certificate  will  become  effective  30  days 
after  this  publication  unless  the 
Conunission  also  finds  that:  (1)  A 
financially  responsible  person  has 
offered  financial  assistance  (through 
subsidy  or  purchase)  to  enable  the  rail 
service  to  be  continued;  and  (2)  it  is 
likely  that  the  assistance  would  fully 
compensate  the  railroad. 

Any  financial  assistance  offer  must  be 
filed  with  the  Commission  and  the 
applicant  no  later  than  10  days  fix)m  the 
publication  of  this  Notice.  The  following 
notation  shall  be  typed  in  bold  face  on 
the  lower  left-hand  comer  of  the 
envelope  containing  the  offer  "Rail 
Section,  AB-OFA."  Any  offer  previously 
made  must  be  remade  within  this  10-day 
period. 

Information  and  procedures  regarding 
financial  assistance  for  continued  rail 
service  are  contained  in  49  U.S.C.  10905 
and  49  CFR  Part  1152. 
Norata  R.  McGaa. 
Secretary. 
[FR  Doc  88-12167  FUed  5-27-88;  8:45  am] 

atLUNQ  coot  7MS-«1-H 


[Na  40154  >] 


Extanaion  Of  Expiration  Data  Of  Maatar 
Tariff  Incraaaaai  Amandmanta  Na  5 
and  12  to  Special  Tariff  Auttwrity 

aoency:  Interstate  Commerce 
Commission. 


■  This  proceeding  was  originally  numbered 
Amendment  No.  12  to  Special  Tariff  Authority  No. 
S0-174S  and  Amendment  Na  5  to  Special  Tariff 
Auihority  No.  84-4833.  By  dedaion  aerved 
September  29, 1967  and  publiahed  in  the  Fadatal 


ACTION:  Proposed  procedures  for 
incorporation  of  Master  Tariff  increases 
not  adopted.  Expiration  dates  of  Master 
Tariff  TEA  9000  and  TCFB  9500  are 
extended  to  September  30, 1991,  and 
reporting  requirements  imposed. 


:  By  decision  served  August  27. 
1987,  and  published  in  the  Fedoal 
Register  on  August  28, 1967  (52  FR 
32611),  the  Commission  issued  a  notice 
of  proposed  procedures  for 
incorporation  of  Master  Tariff  increases 
into  basic  tariffs.  After  consideration  of 
the  comments  filed,  the  Commission  has 
issued  a  decision  not  adopting  the 
proposed  procedures.  Instead,  the 
expiration  dates  of  Master  Tariffs  TEA 
9000  and  TCFB  9500  are  extended  to 
September  31, 1991.  As  conditions  in 
granting  the  extension,  certain  reporting 
requirements  are  imposed.  Within  75 
days  from  the  service  date  of  this 
decision,  applicants  shall  submit  a 
detailed  plan  and  schedule  for  the 
completion  of  the  updating  process  by 
September  30, 1991.  Beginning 
September  30. 1988,  applicant  shall 
submit  quarteriy  reports  outlining  the 
updating  progress  in  relation  to  the  plan 
and  schedule. 

DATES:  The  Commission  decision  is 
effective  June  30. 1988. 

FOR  FURTHn  INFOHMATION  CONTACTS 

John  Sado.  (202)  275-6449. 

mor 

Joseph  H.  Dettmar,  (202)  275-7245. 

(TDD  for  hearing  impaired  (202)  275- 
1721]. 

SUFPLnKNTAflV  mrmmatkm: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to 
Dynamic  Concepts,  Inc.,  Room  2229, 
Interstate  Commerce  Commission 
Building,  Washington,  DC  20423,  or  call 
289-4357/4359  (DC  Metropolitan  area), 
(assistance  for  the  hearing  impaired  is 
available  through  TDD  services  (202) 
275-1721  or  by  pickup  bom  Dynamic 
Concepts,  Inc.,  in  Room  2229  at 
Commission  headquarters. 

This  action  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities. 

This  decision  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  energy  conservation. 

Authority:  49  U.S.C.  10321  and  10762. 
Decided;  May  19. 196a 


r  on  October  2. 19S7  (S2  PR  37030),  it  was 
redocketed  a*  No.  40154  and  the  date  for  filii^ 
comment*  waa  extended  45  day*. 
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By  tiw  Comminion,  Chainnan  Gradison. 
Vice  Ghaiiaao  Andre.  Coininissionera 
Sterrett.  Sunmoas,  and  Lamboley. 
Noraia  R«  Mc(ra0« 
Secretary. 
[FR  Doa  aft-12079  Filed  5-27-88:  8:45  am] 

MJJNQ  COM  IWf-et-M 


DEPARTMENT  OF  JUSTICE 

Afititnwt  DivMon 

Tlw  NatiofMl  Cooperative  Reeearcn 
Act  of  19M;  The  biduatry/Unlversity 
CoopereUve  Reeeorcti  Center  for 
iHcrowsve/llllMiMter^WBve 
Computer  Aided  Deeign;  NotWcetlon 


Notice  is  hereby  given  that,  pursuant 
to  section  6(a)  of  the  National 
Cooperative  Research  Act  of  1984, 15 
U.S.C  4301  et  seq.  ("the  Act"),  the 
Industry/University  Cooperative 
Research  Center  for  Microwave/ 
Millim^er-Wave  Computer-Aided 
Design,  located  at  the  University  of 
Colorado,  Boulder,  has  filed  a  written 
notification  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing:  (1)  The 
identities  of  the  parties  to  the  venture 
and  (2)  the  nature  and  objectives  of  the 
venture.  The  notification  was  filed  for 
the  parpose  of  invoking  the  Act's 
provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances.  Pursuant 
to  section  6(b)  of  the  Act  the  identities 
of  the  parties  to  the  Industry/University 
Cooperative  Research  Center  for 
Microwave/Millimeter-Wave  Computer- 
Aided  Design  and  its  general  areas  of 
planned  activities,  are  given  below. 

The  parties  to  the  Industry/University 
Cooperative  Research  Center  for 
Microwave/Millimeter-Wave  Computer- 
Aided  Design  are  as  follows:  i 
Bait  Aerospace  Systems  Division 
Boeing  Electronics  High  Technology 

Center  j 

Hewlett-Packard  I 

Hughes  Microwave  Products  Division 
ITT  Corporation/GaAs  Technology 

Center 
National  Bureau  of  Standards 
Teledyne  MMIC 

Texas  Instruments/Equipment  Group 
TRW/Electronic  Systems  Group 
US  Army  LABCOM  j 

Westin^ouse/Defense  Electronics 

Center 

The  objectives  of  the  Industry/ 
University  Cooperative  Research  Center 
for  Microwave/Millimeter-Wave 
Computer-Aided  Design  are  as  follows: 


To  establish  a  knowledge  base  for 
microwave /millimeter- wave  integrated 
system  design  methodologies  and  CAD  tools 
by  oondnctiiig  industrial-relevant  research: 

To  increase  the  output  of  engineers  in  the 
United  States  who  are  equipped  with  modem 
engineering  practices  in  the  design  of 
microwave/millimeter-wave  systems; 

To  foster  a  strong  collaboration  among 
industry,  university  and  government  R&D 
organizations  in  microwav^/millimetei^wave 
research. 
John  W.  Oaik. 

Deputy  Director  of  Operations,  Antitrust 
Division. 
[FR  Doc.  88-12050  Filed  5-27-88;  8:45  am] 

■HXMO  CODE  4410-01-M 


MERIT  SYSTEMS  PROTECTION 
BOARD 

Temporary  Ctoebig  of  HeaclqiiarterB 
UlKary 

AOENCV:  Merit  Systems  Protection 

Board. 

action:  Notice  diat  the  Board  is 

temporarily  closing  its  library  to  the 

public. 

summary:  The  Merit  Systems  Protection 
Board  aimoimces  that  its  library  will  be 
closed  to  the  public  from  Tuesday,  May 
31, 1988  throuigh  Friday,  June  24, 1986. 
EFFECTIVE  DATE:  May  31, 1988. 
FOn  FURTHEII INFONMATION  CONTACT: 
Michael  H.  Hoxie,  Director,  Information 
Services  Division,  Office  of  the  Clerk  of 
the  Board,  Merit  Systems  Protection 
Board,  (202)  653-7200. 
SUPPtEMCNTARV  INPOHMATION:  Due  to 
renovation  of  the  space,  the  Board's 
headquarters  library  will  be  closed  to 
the  public  for  the  limited  time  indicated. 
The  library  will  reopen  for  public  use  on 
a  daily  basis  from  the  hours  of  1  p.m.  to 
5  p.m.  on  Monday,  June  27, 1968. 

Date:  May  25,  ig8& 
Robert  E.  Taylor, 

Clerk  of  the  Board. 

[FR  Doc  88-12138  Filed  5-27-88;  8:45  am]      . 

aiLLNM  CODC  74a0-0t-M 

NATIONAL  y^OUNOATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Agency  Information  Collection 
Activities  Under  0MB  Review 

agency:  National  Endowment  for  the 
Arts.  NFAH. 
ACTION:  Notice. 

summary:  The  National  Endowment  for 
the  Arts  (NEA)  has  sent  to  the  Office  of 
Management  and  Budget  (OMB)  the 
following  proposal  for  the  collection  of . 


information  under,  the  provisions  of  the 

Paperwork  Reduction  Act  (44  U.S.C 

Chapter  35). 

DATES:  Comments  on  this  information 

collection  must  be  submitted  by  June  30, 

1988. 

addresses:  Send  comments  to  Mr.  Jim 
Houser,  Office  of  Management  and 
Budget,  New  Executive  Office  Building. 
726  Jackson  Place  NW.,  Room  3002, 
Washington,  DC  20503  (202-395-7316). 
In  addition,  copies  of  such  comments 
may  be  sent  to  Mr.  Murray  Welsh, 
National  Endowment  for  the  Arts, 
Administrative  Services  Division,  Room 
203, 1100  Pennsylvania  Avenue  NW., 
Washington,  DC  20506  (202-682-5401). 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Murray  Welsh,  National 
Endowment  for  the  Arts,  Administrative 
Services  Division,  Room  203, 1100 
Pennsylvania  Avenue  NW.,  Washington. 
DC  20506;  (202-682-5401)  from  whom 
copies  of  the  documents  are  available. 

SUFPLEMENTARV  INFORMATION:  The 
Endowment  requests  a  review  of  the 
revision  of  a  currently  approved 
collection.  This  entry  is  issued  by  the 
Endowment  and  contains  the  following 
information: 

(1)  The  title  of  the  form;  (2)  how  often 
the  required  information  must  be 
reported;  (3)  who  will  be  required  or 
asked  to  report;  (4)  what  the  form  will 
be  used  fon  (5)  an  estimate  of  the 
number  of  responses;  (6)  an  estimate  of 
the  total  number  of  hours  needed  to 
prepare  the  form.  This  entry  is  not 
subject  to  44  U.S.C.  3504(h). 

Title:  Revised  Final  Descriptive 
Report  Form  for  State  and  Regional  Arjta 
Agencies. 

Frequency  of  Collection:  Annually. 

Respondents:  State  or  local 
governments;  Non-profit  institutions. 

Use:  Information  is  needed  and  will 
be  used  for  monitoring  of  state  and 
regional  arts  agency  activities; 
coordination  of  Endowment  activities 
with  those  of  state  and  regional  arts 
agencies;  and  reporting  on  the  types  of 
projects,  groups,  and  localities 
benefiting  from  state  and  regional  arts 
agency  support  ~ 

Estimated  Number  of  Respondents: 
63. 

Estimated  Hours  for  Respondents  to 
Provide  Information:  252. 
Murray  R.  Welsh. 

Director,  Administrative  Services  Division. 
ffationaJ  Endowment  fi>r  the  Arts. 
[FR  Doc.  8»-12127  Filed  5-27-88;  8:45  am] 

MLLMO  COM  1Uf-9%-m 


NUCLEAR  REQULATORY 
COMMISSION 

[Docket  Noc.  50-2t2  and  50-306] 

Northern  Statee  Power  Co.; 
Environmental  Aseeeement  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  Licenses  Nos.  DPR- 
42,  and  Om-ea  issued  to  Northern 
States  Power  Company  (the  licensee), 
for  operation  of  the  Prairie  Island 
Nuclear  Generating  Plant.  Units  Nos.  1 
and  2,  located  in  Goodhue  County, 
Minnesota. 

Enviffoiimental  Asseaament 
Identification  of  Proposed  Action 

The  proposed  amendments  would 
revise  the  Technical  Specifications  (TSs) 
to  change  the  imitective  instrumentation 
setting  for  the  automatic  reactor  trip 
associated  with  high  flux,  power  range 
(low  setpoint)  from  equal  to  or  less  than 
25%  of  rated  power  to  equal  to  or  less 
than  40%  of  rated  power.  This 
instrumentation  setting  applies  only  for 
reactor  startup  protection. 

The  proposed  action  i%  in  accordance 
with  the  licensee's  application  for 
amendment  dated  November  3, 1987. 

The  Need  for  the  Proposed  Action 

The  proposed  change  to  the  TSs  is 
required  to  eliminate  the  potential  of 
scramming  the  reactor  unnecessarily  at 
low  power  levels  (i.e.,  approximately 
33%). 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  revision  to 
the  Technical  Specifications.  TTie 
proposed  revision  would  change  the 
high  flux,  power  range  (low  setpoint)  in 
^ecification  2.3.A.l.b  to  read 
"*  •  *  <40%  of  rated  power"  rather  than 
"*  •  *  <25%  of  rated  power."  This 
change  would  apply  for  low  power 
operations.  Since  the  evaluation 
demonstrates  that  the  plant  does  not 
exceed  the  acceptable  thermal  limits, 
the  proposed  change  does  not  increase 
the  probability  or  consequences  of 
accidents,  no  changes  are  being  made  in 
the  types  of  any  effluents  that  may  be 
released  offsite,  and  there  is  no 
significant  increase  in  the  allowable 
individual  or  cumulative  occupational 
radiation  exposure.  Accordin^y,  the 
Commission  concludes  that  this 
proposed  action  would  result  in  no 
significant  radio-logical  environmental 
impact 
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With  regard  to  potential 
nonradiological  impacts,  the  proposed 
change  to  the  TSs  involves  systems 
located  within  the  restricted  area  as 
defined  in  10  CFR  Part  20.  It  does  not 
affect  nonradiological  plant  effluents 
and  has  no  other  environmental  impact. 
Therefore,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed 
amendment 

The  Notice  of  Consideration  of 
Issuance  of  Amendment  and 
Opportunity  for  Hearing  in  connection 
with  this  action  was  published  in  the 
Federal  RegistOT  on  March  25, 1988  (53 
FR  9832).  No  request  for  hearing  or 
petition  for  leave  to  intervene  was  filed 
following  this  notice. 

Alternative  to  the  Proposed  Action 

Since  the  Commission  concluded  that 
there  are  no  significant  environmental 
effects  that  would  result  from  the 
proposed  action,  any  alternatives  with 
equal  or  greater  environmental  impacts 
need  not  be  evaluated. 

The  principal  alternative  would  be  to 
deny  the  requested  amendment  This 
would  not  reduce  environmental 
impacts  of  plant  operation  and  would 
result  in  reduced  operational  flexibility. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
any  resotirces  not  previously  considered 
in  the  Final  Environmental  Statements 
related  to  the  Prairie  Island  Nuclear 
Generating  Hant  dated  May  1973. 

Agencies  and  Persons  Consulted 

The  Commission's  staff  reviewed  the 
licensee's  request  and  did  not  consult 
other  agencies  or  persons. 

Finding  of  No  Significant  Impact 

The  Conunission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  license 
amendment 

Based  upon  the  foregoing 
environmental  assessment  we  conclude 
that  the  proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  November  3, 1987, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  1717  H  Street  NW.,  Washington. 
DC,  and  at  the  Technology  and  Science 
Department  Minneapolis  Public  Library, 
300  Nicollet  Mall.  Minneapolis, 
Minnesota  55401. 

Dated  at  Rockville.  Maryland,  this  23rd  day 
of  May  1988. 


For  the  Nuclear  Regulatory  Commission. 
Daniel  R.  MuUer, 

Acting  Director,  Project  Directorate  III-l 
Division  of  Reactor  Projects  III,  IV.  V& 
Special  Projects. 

[FR  Doc.  88-12003  FUed  5-27-88: 8:45  am] 

BILUNQ  COOe  7M0-01-M 


Advisory  Committee  on  Reactor 
Safeguards;  Revieed  Meeting  Agende 

In  accordance  with  the  purposes  of 
sections  29  and  182b.  of  the  Atomic 
Energy  Act  (42  U.S.C.  2039,  2232b),  the 
Advisory  Committee  on  Reactor 
Safeguards  will  hold  a  meeting  on  June 
2-4. 1988,  in  Room  1046, 1717  H  Street 
NW.,  Washington,  DC.  Notice  of  this 
meeting  was  published  in  the  Federal 
Register  on  May  18, 1968. 

Thursday,  June  2. 1988 

8:30  a.m.-8:4S  a.m.:  Comments  by 
ACRS  Chairman  (Open)— The  ACRS 
Chairman  will  report  briefly  regarding 
items  of  current  interest. 

8:45  a.m.-9:45  a.m.:  ECCS  Evaluation 
Models  (Open/Closed)— Review 
analytical  models  proposed  for 
Westinghouse  PWR  upper  plenum 
injection  systems  for  two-loop  nuclear 
power  plants. 

Portions  of  this  session  will  be  closed 
as  required  to  discuss  Proprietary 
Information  applicable  to  the  models 
being  proposed. 

10:00  a.m.-ll.W  a.m.:  Standardization 
of  Nuclear  Plants  (Open)— Briefing  and 
discussion  of  proposed  NRC  rule 
regarding  standardization  of  nuclear 
power  plants. 
ll.W  a.m.-12.iX)  noon:  International 
■  Meetings  Regarding  Nuclear  Power 
Programs  (Open/Closed)— Report  of 
American  Society  for  Quality  Control, 
'  Planning  Meeting  for  International 
Conference  on  Quality,  held  on  May  10. 
1988  and  report  on  Regular  Bilateral 
Meeting  on  Nuclear  Regulatory  Matters. 
Portions  of  this  session  will  be  closed 
to  discuss  information  provided  in 
confidence  by  a  foreign  source. 

l.iX)  p.m.-l:45  p.m.:  Emergency 
Planning  (Open)— Briefing  regarding 
proposed  final  NRC  rule  on  emergency 
preparedness  in  the  vicinity  of  fuel  cycle 
facilities  and  other  radioactive  material 
licenses  and  for  low-power  operations 
of  nuclear  power  plants. 

1:45  p.m.-2:30  p.m.:  Metallurgical 
Considerations  (Open) — Briefing  and 
discussion  regarding  the  quality  of 
fasteners  used  in  nuclear  plants  and 
periodic  inspection  of  BWR  reactor 
pressure  vessels. 

Z-45  p.m.-4:15  p.m.:  Advanced 
Reactors  (Open) — Discuss  proposed 


19632 


Federal  Regbter  /  Vol.  53.  No.  104  /  Tuesday.  May  31.  1988  /  Notices 


Fedmal  Register  /  Vol  53.  No.  104  /  Tuesday.  May  31.  1988  /  Notices 


19833 


ACRS  report/recommendations 
regarding  regulatory  requirements  for 
key  design  features  of  advanced  gas- 
cooled  and  liquid-metal  cooled  nuclear 
power  plants. 

4:15  p.m.-6M)  p.m.:  Babcock  and 
Wilcox  Nuclear  Power  Plants  (Open) — 
Discuss  proposed  ACRS  report  on  the 
safety  reassessment  of  B&W  nuclear 
power  plants  by  the  B&W  Owners 
Group.  I 

Friday,  June  3, 1988 

8:30  a.m.-10:15  a.m.:  Prioritization  of 
Generic  Issues  (Open) — Discussion  and 
comment  regarding  the  proposed 
prioritization  of  several  new  generic 
issues. 

10:30  a.m.-ll:30  a.m.:  Reactor      ' 
Operations  (Open) — BrieHng  regarding 
proposed  International  Organization  of 
Reactor  Operators. 

11:30  a.m.-12:00  noon:  Future 
Activities  (Open) — Discuss  anticipated 
subcommittee  activities  and  items 
.  proposed  for  consideration  by  the  full 
Committee. 

l.-OO  p.m.-2:30  p.m.:  Systems 
Interactions  (Open) — Briefing  regarding 
the  proposed  resolution  of  USI A-17, 
"Systems  Interactions  in  Nuclear  Power 
Plante."  ] 

2:X  p.m.-3M)  p.m.:  A  CRS  j 

Subcommittee  Activities  (Open)—  I 
Briefing  and  discussion  regarding  the 
status  of  the  PDA  review  for  the 
Advanced  Boiling  Water  Reactor. 

3:15  p.m.-4:15  p.m.:  Radioactive 
Effluents  (Open) — Briefing  and 
discussion  regarding  proposed  changes 
in  10  CFR  Part  20.  "Standards  for 
Protection  Against  Radiation." 

4:15 p.m.-5:15  p.m.:  Preparation  of 
ACRS  Reports  (Open) — Discuss 
proposed  ACRS  reports  on  thermal- 
hydraulic  phenomena  research 
activities. 

5:15  p.m.-5:45  p.m.:  New  Members 
(Closed) — Discuss  status  of  appointment 
of  proposed  members  and  the 
qualifications  of  candidates  being  I 
considered  for  nomination. 

This  session  will  be  closed  to  discuss 
information  the  release  of  which  would 
represent  a  clearly  unwarranted 
invasion  of  personal  privacy.  I 

5:45 p.m.-6:30 p.m.:  ACRS  Practices 
and  Procedures  (Open) — Discuss 
proposed  cojoining  of  ACRS 
subcommittees  and  procediu«s 
regarding  members'  participation  in 
meetings  which  are  not  sponsored  by 
the  ACRS. 


Sabuday,  June  4, 1988 

8:30  a.m.-12:30 p.m.:  Preparation  of 
ACRS  Reports  (Open) — Discuss 
proposed  ACRS  reports  to  NRC 
regarding  items  consjidered  during  this 


meeting  and  the  337th  ACRS  meeting 
(May  5-7, 1988). 

1:30  p.m.-2:30  p.m.:  ACRS 
Subcommittee  Activities  (Open) — 
Reports  and  discussion  of  the  status  of 
assigned  subcommittee  activities 
including  NRC  regional  activities, 
international  meeting  on  operational 
safety  experience,  and  bilateral  meeting 
on  significant  operational  events  and 
consideration  of  severe  accidents. 

Procedures  for  the  conduct  of  and 
participation  in  ACRS  meetings  were 
published  in  the  Federal  Register  on 
Ocbober  2, 1987  (51  FR  37241).  In 
accordance  with  these  procedures,  oral 
or  written  statements  may  be  presented 
by  members  of  the  public,  recordings 
will  be  permitted  only  during  those 
portions  of  the  meeting  when  a 
transcript  is  being  kept,  and  questions 
may  be  asked  only  by  members  of  the 
Committee,  its  consultants,  and.  Staff. 
Persons  desiring  to  make  oral 
statements  should  notify  the  ACRS 
Executive  Director  as  far  in  advance  as 
practicable  so  that  appropriate 
arrangements  can  be  made  to  allow  the 
necessary  time  during  the  meeting  for 
such  statements.  Use  of  still,  motion 
picture  and  television  cameras  during 
this  meeting  may  be  limited  to  selected 
portions  of  the  meeting  as  determined 
by  the  Chairman.  Information  regarding 
the  time  to  be  set  aside  for  this  purpose 
may  be  obtained  by  a  prepaid  telephone 
call  to  the  ACRS  Executive  Director.  Mr. 
Raymond  F.  Fraley,  prior  to  the  meeting. 
In  view  of  the  possibility  that  the 
schedule  for  ACRS  meetings  may  be 
adjusted  by  the  Chairman  as  necessary 
to  facihtate  the  conduct  of  the  meeting, 
persons  plaiming  to  attend  should  check 
with  the  ACRS  Executive  Director  if 
such  rescheduling  would  result  in  major 
inconvenience. 

I  have  determined  in  accordance  with 
subsection  10(d)  Pub.  L.  92-4«3  that  it  is 
necessary  to  close  portions  of  this 
meeting  as  noted  above  to  discuss 
information  the  release  of  which  would 
represent  a  clearly  unwarranted 
invasion  of  personal  privacy  (5  U.S.C 
552b(c)(e)),  Proprietary  Information 
applicable  to  the  facility  being  discussed 
(5  U.S.C.  552b(c)(4))  and  Privileged  and 
classified  information  from  a  foreign 
source  (5  U.S.C.  552b(c)(4)). 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  can  be  obtained  by 
a  prepaid  telephone  call  to  the  ACRS 
Executive  Director,  Mr.  Raymond  F. 
Fraley  (telephone  202/634-3265), 
between  8:15  a.m.  and  5:00  p.m. 


Date:  May  25. 1968. 
John  C  Hoyle, 

Advisory  Committee  Management  Officer. 
[FR  Doc  88-12114  Filed  5-27-8B;  8:45  am] 
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[Oockat  Na  50-440] 

Cleveland  Electric  Illuminating  Co.  et 
•L;  Consideration  of  Iseuance  of 
Amendment  to  FadHty  Operating 
Ucenae  and  Proposed  No  Significant 
Hazard*  Consideration  Determination 
and  Opportunity  for  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facihty  Operating  License  No.  NPF- 
58  issued  to  the  Cleveland  Electric 
Illuminating  Company  (CEI),  the 
Duquesne  Light  Company,  Uie  Ohio 
Edison  Company,  the  Pennsylvania 
Power  Company,  and  the  Toledo  Edison 
Company  (the  Ucensees)  for  operation  of 
the  Perry  Nuclear  Power  Plant,  Unit  No. 
1,  located  in  Lake  County,  Ohio.  The 
licensees'  application  for  amendment      ^ 
was  dated  April  4, 1988. 

The  amendment  would  modify  the 
Technical  Specifications  (TS)  on  page  1- 
7  and  in  section  6.6.1.a  to  clarify  the 
definition  of  REPORTABLE  EVENT 
making  it  consistent  with  the 
requirements  of  Generic  Letter  83-43 
dated  December  19, 1983. 

Another  proposed  change  is  a  deletion 
of  the  organizational  charts  (Figures 
6.2.1-1  and  6.2.2-1),  and  the  addition  of 
statements  in  section  6.2.1  to 
compensate  for  the  organization  chart 
deletions.  These  changes  were 
submitted  in  response  to  guidance 
contained  in  Generic  Letter  88-06  dated 
March  22, 1988.  As  such,  these  changes 
to  delete  organization  charts  are 
considered  administrative. 

An  additional  proposed  change  to  the 
TS  is  to  delete  the  exception  to  TS 
section  6.3.1  for  the  Senior  Operations 
Coordinator  as  this  exception  is  no 
longer  required. 

The  proposed  amendment  would  also 
modify  TS  6.5.1.2.  6.5.1.3,  and  6.5.1.5  to 
reduce  the  size  and  change  the 
membership  requirements  for  the  Plant 
Operations  Review  Committee  (PORC). 
The  definition  of  QUORUM  in  TS  6.5.1.5 
would  also  be  changed  to  refiect  the 
above  changes.  The  proposed 
amendment  would  further  modify  TS 
6.5.1.6.1  and  n  and  6.5.3.1.f.  deleting  the 
requirement  for  the  PORC  to  submit 
recommended  changes  to  the  Nuclear 
Safety  Review  Committee  based  upon 
PORC  reviews  of  the  Security  Plan. 
Security  Contingency  Instructions, 


Emergency  Plan  and  implementing 
instructions,  and  Fire  Protection 
Promm  and  implementing  procedures. 
The  proposed  amendment  would  also 
move  the  requirements  for  temporary 
procedure  changes  from  TS  e.5.3.1.a  to  a 
new  section  6.8.3.  The  old  section  6.8.3 
has  been  renumbered  to  6.8.4. 

The  proposed  amendment  would  also 
delete  various  nonapplicable  footnotes, 
correct  typographical  errors,  reflect 
organizational  title  changes  and  clarify 
which  systems  are  included  in  the 
leakage  reduction  program  for  primary 
coolant  sources  outside  containment 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act),  and  the  Commission's 
regulations. 

The  Commission  has  made  a  proposed 
determination  that  the  request  for 
amendment  involves  no  significant 
hazards  consideration.  Under  the 
Commission's  regulations  in  10  CFR 
5a92.  this  means  that  operation  of  the 
facilify  in  accordance  with  the  proposed 
amendment  would  not  (1)  Involve  a 
significant  increase  in  the  probabilify  or 
consequences  of  an  accident  previously 
evaluated,  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated,  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  Ucensees  evaluated  the  proposed 
changes  with  respect  to  the  above  three 
factors,  as  follows: 

(1)  The  proposed  changes  do  not 
involve  a  significant  increase  in  the 
probabilify  or  consequences  of  an 
accident  previously  evaluated. 

The  proposed  changes  as  described 
above  are  administrative  and  as  such  do 
not  involve  a  significant  increase  in  the 
probabilify  or  consequence  of  an 
accident  previously  evaluated.  The  only 
nonadministrative  change  is  the 
reorganization  of  the  PORC 
membership.  TTje  function  of  PORC 
remains  largely  the  same;  to  provide 
advice  to  the  Manager,  Perry  Plant 
Operations  Department  and  others  on 
matters  relating  to  safefy.  By  creating  a 
PORC  independent  fitim  these  persons, 
the  licensees  argue  that  the  PORCs 
ability  to  carry  out  its  function  should  be 
enhanced.  Therefore,  the  licensee's 
believe  that  the  proposed  change  does 
not  involve  a  sijpiificant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

The  staff  has  reviewed  the  licensees' 
determination  and  agrees  that  such 
changes  are  primarily  administrative  in 
nature  and  would  not  involve  a 
significant  increase  in  the  probabilify  or 
consequences  of  an  accident  previously 


evaluated.  While  the  changes  related  to 
the  size  and  composition  of  the  PORC 
would  result  in  a  net  decrease  in 
experience  and  expertise  of  that  body, 
they  would  not  reduce  these  below  the 
minimally  acceptable  levels  approved 
for  other  new  plants  and  should, 
therefore,  not  significantly  affect  that 
group's  abilify  to  carry  out  its  review 
function.  Therefore,  these  changes 
would  not  involve  a  significant  increase 
in  the  probabilify  or  consequences  of  an 
accident  previously  evaluated. 

(2)  The  proposed  changes  do  not 
create  the  possibilify  of  a  new  or 
diffnent  kind  of  accident  bom  any 
accident  previously  evaluated. 

As  stated  above,  most  of  the  proposed 
changes  are  administrative  changes 
which  do  not  create  the  possibilify  of 
any  new  accident  The  proposed 
changes  to  PORC  memberships  also 
cannot  create  the  possibilify  of  a  new  or 
different  kind  of  accident  since  the 
overall  function  of  PORC  remains  the 
same. 

(3)  The  proposed  changes  do  not 
involve  a  significant  reduction  in  the 
margin  of  safefy. 

The  majorify  of  these  changes  are 
administrative  in  nature  and,  as  such,  do 
not  involve  a  reduction  in  the  margin  of 
safefy.  The  reorganization  of  PORC 
membership,  it  is  argued  by  the 
licensees,  would  enhance  safefy  by 
creating  a  truly  independent  review 
committee  to  advise  the  plant 
management  While  the  staff  is  unable 
to  judge  at  this  time  whether  in  fact  the 
proposed  changes  would  enhance 
safefy,  the  PORC  is  designed  to  function 
in  the  absence  of  some  members,  hence 
the  quorum  requirements  of  some 
minimum  number  of  attendees  less  than 
the  total  membership.  On  this  basis,  the 
staff  agrees  that  the  proposed  changes 
would  not  result  in  a  si^^iificant 
reduction  in  a  margin  of  safefy. 
However,  the  staff  will  provide  its 
determination  on  the  acceptabilify  of 
this  chfuige  in  its  safefy  evaluation  on 
this  issue. 

Therefore,  based  on  these 
considerations  and  the  three  criteria 
given  above,  the  Commission  has  made 
a  proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.  The  Commission  will  not 
normally  make  a  final  determination 
unless  it  receives  a  request  for  a 
hearing. 


Comments  should  be  addressed  to  the 
Rules  and  Procedures  Branch,  Division 
of  Rules  and  Records.  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
and  should  cite  the  publication  date  and 
page  number  of  this  Federal  Register 
notice.  Written  comments  may  also  be 
delivered  to  Room  4000,  Maryland 
National  Bank  Building.  7735  Old 
Georgetown  Road.  Bethesda,  Maryland. 
ftt)m  8:15  a.m.  to  5KX)  p.m.  Copies  of 
written  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room.  1717  H  Street  NW.,  Washington, 
DC.  The  filing  of  requests  for  hearing 
and  petitions  for  leave  to  intervene  is 
discussed  below. 

By  June  30, 1988,  the  licensees  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facilify  operating  license,  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Request  for  a 
hearing  and  petitions  for  leave  to 
intervene  must  be  filed  in  accordance 
with  the  Commission's  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedings"  in  10  CFR  Part  2.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safefy  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safefy  and  Licensing 
Board  Panel  will  rule  on  the  request 
and/or  petition,  and  the  Secretary  or  the 
designated  Atomic  Safefy  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  must  set 
forth  with  particularify  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
properfy,  financial  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  the  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
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Board  up  to  fifteen  (15)  days  prior  to  the 
Hrst  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportxuiity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the  j 

Commission  will  make  a  final  I 

determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
request  for  amendment  involves  no 
sigjiificant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  effective,  notwithstanding 
the  request  for  a  hearing.  Any  hearing 
held  would  take  place  after  issuance  of 
the  amendment. 

If  the  final  determination  is  that  the 
amendment  involves  a  significant 
hazards  consideration,  any  hearing  held 
would  take  place  before  the  issuance  of 
any  amendment 

Normally,  the  Conunission  will  not 
issue  the  amendment  tmtil  the 
expiration  of  the  30-day  notice  period. 
However,  should  drcunutances  change 
during  the  notice  period  such  that  failure 
to  act  in  a  timely  way  would  result,  for 
example,  in  derating  or  shutdown  of  the 
facility,  the  Commission  may  issue  the 
license  amendment  before  the 
expiration  of  the  30-day  notice  period, 
provided  that  its  final  determination  is 
that  the  amendment  involves  no 
significant  hazards  consideration.  The 
final  determination  will  consider  all 
pubUc  and  state  comments  received. 
Should  the  Commission  take  this  action, 
it  will  publish  a  notice  of  issuance  and 
provide  for  opportimity  for  a  hearing 
after  issuance.  The  Commission  expects 
that  the  need  to  take  this  action  will 
occur  very  infrequently. 


A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  IX:  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  PubUc 
Document  Room.  1717  H  Street,  NW.. 
Washington,  DC  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  promptly  so 
inform  the  Commission  by  a  toll-fi«e 
telephone  call  to  Western  Union  at  (800) 
325-6000  (in  Missouri  (800)  342-«700}. 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
3737  and  the  following  message 
addressed  to  Kenneth  E.  Perkins: 
Petitioner's  name  and  telephone 
number  date  petition  was  mailed:  plant 
name;  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20556, 
and  to  Jay  Silberg.  Esq.,  Shaw,  Pittman, 
Potts  &  Trowbridge,  2300  N  Sti«et.  NW., 
Washington  DC  20037,  attorney  for  the 
licensees. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer,  or  the 
presiding  Atomic  Safety  and  Licensing 
Board,  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(iHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for  public 
inspection  at  the  Commission's  Public 
Dociunent  Room,  1717  H  Street  NW., 
Washington,  DC  and  at  the  Perry  Public 
Library,  3753  Main  Street  Perry,  Ohio 
44081. 

Dated  at  Rockville,  Maryland,  this  25th  day 
of  May  1968. 

For  the  Nuclear  Regulatory  Commission. 
Timothy  G.  Colbum, 

Project  Manager,  Project  Directorate  III-3. 
Division  of  Reactor  Projects— lU,  IV.  Vand 
Special  Projects. 

(FR  Do&  88-12202  Filed  5-27-88;  8:45  am] 
■UMQ  COM  7SS0-«1-II 


(Docket  Ito.  80-155] 

ConMMMra  Fower  Co;  iMuanoe  Of 
Amendment  to  FacWtty  Operating 


The  U.S.  Nuclear  Regulatory 


Coomiission  (the  Commission)  has 
iMued  Amendment  No.  91  to  Facility 
Operating  License  No.  DPR-6,  issued  to 
Consumers  Power  Company  (the 
licensee),^  which  revised  the  Technical 
Specifications  (TSs)  for  operation  of  the 
Big  Rock  Point  Plant  (the  facility), 
located  in  Charlevoix  County,  Michigan. 
The  amendment  is  effective  as  of  the 
date  of  issuance. 

This  amendment  revises  the  TSs  to 
reflect  the  features  and  terminology 
used  with  new  out-of-core  power  range 
instrumentation. 

The  application  for  the  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings,  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  I,  which  are  set  forth  in  the 
license  amendment 

Notice  of  Consideration  of  Issuance  of 
Amendment  and  Opportunity  for 
Hearing  in  connection  with  this  action 
was  published  in  the  Federal  Regbter  on 
April  5. 1988  (53  FR  11150).  No  request 
for  a  hearing  or  petition  for  leave  to 
intervene  was  filed  following  this  notice. 

Also  in  connection  with  this  action, 
the  Commission  prepared  an 
Environmental  Assessment  and  Finding 
of  No  Significant  Impact  which  was 
published  in  the  Federal  Register  on 
May  13. 1968  (53  FR  17128). 

For  fiirther  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendment  dated  November  9, 1987,  (2) 
Amendment  No.  91,  to  License  No.  DPR- 
6,  and  (3)  the  Commission's  related 
Safety  Evaluation.  All  of  these  items  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
1717  H  Stinet  NW.,  Washington.  DC 
and  at  the  North  Central  Michigan 
College,  1515  Howard  Street  Petosky, 
Michigan  4977a  A  copy  of  items  (2)  and 
(3)  may  be  obtained  upon  request 
addressed  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555,  Attention:  Director,  Division 
of  Reactor  Projects-^II.  IV.  V  and 
Special  Projects. 

Dated  at  Rockville,  Maryland,  this  17  day 
of  May  1968. 

For  the  Nuclear  Regulatory  Commission. 
Wayne  E.  Scott.  Jr^ 

Project  Manager,  Project  Directorate  III-I, 
Division  of  Reactor  Projects— III.  IV,  V& 
Special  Projects. 
[FR  Do&  es-liom  Filed  5-27-68:  8:45  am] 


[Matertala  Uoenee  Na  42-26838-01;  Docket 
No.  30-29319;  ASLBP  Na  •e-S75-01-ClvP] 

H  A  Q  Inapection  Co,  Inc;  Deelgnation 
of  Presiding  Officer 

Pursuant  to  delegation  by  the 
Commission  dated  December  29, 1972, 
published  in  the  Federal  Register.  37  FR 
28710  (1972)  and  §  S  2.105.  2.700,  2.702. 
2.714.  2.714a.  2.717  and  2.721  of  the 
Commission's  Regulations,  all  as 
amended,  as  presiding  officer  is 
designated  in  the  following  proceeding: 

HAG  Inspection  Company.  Inc. 

Material  License  No.  42-26836-01 
E.A  87-145 

The  presiding  officer  is  being 
designated  pursuant  to  the  Licensee's 
request  for  a  hetuing  regarding  an  Order 
issued  by  the  Deputy  Executive  Director 
for  Regional  Operations,  dated  April  7. 
1988,  entitied  "Order  Imposing  Civil 
Monetary  Penalty." 

The  presiding  officer  in  this 
proceeding  is  the  Honorable  Morton  B. 
Margulies.  Administrative  Law  Judge. 

An  Order  designating  the  time  and 
place  of  any  hearing  will  be  issued  at  a 
later  date. 

All  correspondence,  documents  and 
other  materials  shall  be  filed  with  Judge 
Margulies  in  accordance  with  10  CFR 
2.701.  His  address  is:  Administrative 
Law  Judge  Morton  B.  Margulies,  Atomic 
Safety  and  Licensing  Board  Panel  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555. 
Robert  M.  Laso. 

Acting  Chief  Administrative  fudge.  Atomic 
Safely  and  Licensing  Board  Panel. 

Issued  at  Bethesda,  Maryland,  this  24th  day 
of  May  1968. 

[FR  Doc.  88-12113  Filed  5-27-88: 8:45  am] 
MUJNa.cooc  7aeo-oi-« 


[Docket  Nd.  50-285] 

Omaha  Public  Power  District; 
Consideration  of  Issuance  of 
Amsndmsnt  to  Facility  Opsrating 
Ucsnse  and  Proposed  No  SIgnlficsnt 
Haaards  Considsration  Determination 
and  Opportunity  for  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
4a  issued  to  Omaha  Public  Power 
Distirct  (the  licensee),  for  the  operation 
of  the  Fort  Calhoun  Station.  Unit  No.  1. 
located  in  Washington  County. 
Nebraska. 

The  proposed  amendment  would 
delete  Figure  5-1.  "OPPD  Support  Staff" 
and  Figure  5-2.  "Fort  Calhoun  Station 


Federal  Register  /  Vol.  53.  No.  104  /  Tuesday.  May  31.  1988  /  Notices 


19835 


Organizational  Chart"  from  the 
Technical  Specifications  (TS). 
Additionally,  organizational  titles  and 
job  responsibilities  would  be  revised  to 
reflect  organizational  and 
administrative  changes.  The  proposed 
amendment  supersedes  the  previous 
request  for  amendment  dated  April  15. 
1988. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Conmiission  has  made  a  proposed 
determination  that  the  request  for 
amendment  involves  no  significant 
hazards  consideration.  The  Commission 
has  provided  guidance  concerning  the 
application  of  the  standards  for 
determining  whether  a  significant 
hazards  consideration  exists  by 
providing  certain  examples  (51  FR  7751) 
of  amendments  that  are  considered  not 
likely  to  involve  significant  hazards 
considerations.  This  amendment  request 
is  similar  to  the  example  of  a  purely 
administrative  change  to  the  Technical 
Specifications.  This  amendment  request 
is  also  similar  to  the  example  that_ 
constitutes  an  additional  limitation, 
restriction,  or  conbol  not  presently 
included  in  the  Technical  Specifications. 
Based  on  the  above,  the  Commission 
proposes  to  determine  that  the 
requested  amendment  does  not  involve 
a  significant  hazards  consideration. 

The  Conmiission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.  The  Commission  will 
normally  make  a  final  determination 
unless  it  receives  a  request  for  a  final 
determination  unless  it  receives  a 
request  for  a  hearing. 

Comments  should  be  addressed  to  the 
Rules  and  Procedures  Branch,  Division 
of  Rules  and  Records,  Office  of 
Administi-ation,  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555, 
and  should  cite  the  publication  date  and 
page  number  of  this  Federal  Register 
notice. 

By  June  30, 1988,  the  licensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license,  and 
any  person  whose  interest  may  be 
affected  by  the  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Request  for  a 
hearing  and  petitions  for  leave  to 
intervene  must  he  filed  in  accordance 
with  the  Commission's  "Rules  of 


Practice  for  Domestic  Licensing 
Proceedings"  in  10  CFR  Part  2.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board  Panel  will 
rule  on  the  request  and/or  petition,  and 
the  Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  must  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceedings;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  tiie  proceeding  as  to 
which  the  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  the 
petitioner  shall  file  a  supplement  to  the 
petition  to  intervene  which  must  include 
a  list  of  the  contentions  which  are 
sought  to  be  litigated  in  the  matter,  and 
the  bases  for  each  contention  set  forth 
with  reasonable  specificity.  Contentions 
should  be  limited  to  matters  within  the 
scope  of  the  amendment  under 
consideration.  A  petitioner  who  fails  to 
file  such  a  supplement  which  satisfies 
these  requirements  with  respect  to  at 
least  one  contention  will  not  be 
permitted  to  participate  as  a  parfy. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
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significant  hazards  consideration.  The 
final  determination  will  serve  to  dedde 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
request  for  amendment  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  effective,  notwithstanding 
the  request  for  a  hearing.  Any  hearing 
held  would  take  place  after  issuance  of 
the  amendment 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  such  that  failure  to  act 
in  a  timely  way  would  result,  for 
example,  in  derating  or  shutdown  of  the 
facility,  the  Commission  may  issue  the 
license  amendment  before  the 
expiration  of  the  30-day  notice  period, 
provided  that  its  final  determination  is 
that  the  amendment  involves  no 
significant  hazards  consideration.  The 
final  determination  will  consider  all 
public  and  state  comments  received. 
Should  the  Commission  take  this  action, 
it  will  publish  a  notice  of  issuance  and 
provide  for  opportunity  for  a  hearing 
after  issuance.  The  Commission  expects 
that  the  need  to  take  this  action  will 
occur  very  infrequently. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Conunission. 
Washington,  DC  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  PuUic 
Dociment  Room,  1717  H  Street  NW., 
Washington.  DC  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  dajrs  of  the  notice  period,  it  is 
requested  diat  the  petitioner  promptly  so 
inform  the  Commission  by  toll-free 
telephone  call  to  Western  Union  at  (BOO) 
325-6000  fm  Missouri  (800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Nmnber 
3737  and  the  following  message 
addressed  to  }oae  A.  Calvo:  petitioner's 
name  and  telephone  nmnber  date 
petition  was  mailed;  plant  name;  and 
puUicattoB  date  and  page  nimiber  of 
this  Federal  Register  notice.  A  copy  of 
the  petitioB  should  also  be  sent  to  the 
Office  of  the  General  Counael-Rockvllle, 
U.S.  Nvdaar  Regulatoy  Conmiission. 
Wasl^igton,  DC  20656,  and  to  LeBoeoff, 
Land),  Leiby  and  MacRae,  1333  New 
Hampshire  Avenae  NW.,  Washington, 
DC  20098,  attorneys  for  the  lioensee. 

Nontimely  filings  of  tlwpetitioa  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/ or  reqoeets 
for  hearing  will  not  be  entertained 
absent  a  determinatian  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licenaiag 


Board,  that  the  request  should  be 
granted  based  upon  a  balancing  of  die 
factors  specified  in  10  CFR  2.714(aHlHi}- 
(v)  and  2.714(d). 

For  further  details  with  respect  to  diis 
action,  see  the  application  for 
amendment  which  is  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  1717  H  Street  NW.. 
Washington.  DC  and  at  the  W.  Dale 
Cleric  Library.  215  South  15th  Street. 
Omaha,  Nebraska  68102. 

Dated  at  Rockvflle.  Maryland,  this  24di  day 
of  May,  1968. 

For  the  Nuclear  Regulatory  ConmuMion. 
Patrick  D.  Milano, 

Project  Manager,  Project  Directorate  IV, 
Division  of  Reactor  Projects — III,  IV,  Vand 
Special  Projects  Office  of  Nuclear  Reactor 
Regulation. 
(FR  Doc.  88-12082  Filed  5-27-88: 8:45  am] 

SHJJNQ  COOe  TSW-ei-M 


(Dadwt  No.  50-271-OLA;  ASLBP  Na  67- 
547-412-LA] 

Vannont  Yanfc««  NudMr  Pow«r  Corp., 
(Vermont  Yanko*  Nudoar  Po«v«r 
Station);  PraftMring  Status 
Conferanco 

May  24. 1988. 

Before  Administrative  Judges:  Charles 
Bechfaoefer,  Qiainnan.  Glenn  O.  Bri^t  Dr. 
James  H.  Carpenter. 

Notice  is  hereby  given  that  the 
Licensing  Board  will  hold  a  prehearing 
conference  for  the  purpose  of 
ascertaining  the  status  of  this 
proceeding.  The  Applicant  is  requested 
to  rep<»t  at  tfie  omference,  inter  alia,  its 
schedule  for  sulHnitting  additional 
application  documents  respecting  ttie 
fuel  pool  cooling  system.  "Hie  NRC  Staff 
is  requested  to  report  to  the  conference 
on  its  current  proposed  schedule  for 
issuance  of  various  Staff  review 
documents.  All  parties  are  invited  to 
provide  suggestions  for  further  activities 
in  this  proceeding,  including  possible 
settlement 

This  status  conference  will  be  held  at 
9:30  a.nL  on  Tuesday.  June  28, 1988.  at 
the  U.S.  District  Court  Post  Office  and 
Courthouse  Building,  204  Main  Street 
Brattieboro,  Vomont. 

For  tha  Atomic  Safety  and  Licenstng  Board 
Chafias  Bachhoafer, 
AdminiBtrativa  Judge.  * 

[FR  Doc  80-12111  FUed  S-zr-aS:  8:45  am) 


tPooliet  Wo.  »-271-OiA-t  (Tasting 
Ra^Mlrsmants  tar  GOCS  and  SLC  Systama); 
ASLBP  Na  M-M7-04-OLA] 

Varmont  Yankaa  Muelsar  Powar  Corp., 
(Varmont  Yankaa  Muclaar  Powar 
StatkNi);  Prahaaring  Confaranca 

May  24, 1988. 

Before  Administrative  Judges:  Chariea 
Bechhoefer,  Chainnaa  Glenn  O.  Bri^t  Dr. 
James  H.  Carpenter. 

Notice  is  hereby  given  that  in 
accordance  with  the  Atomic  Safety 
Licensing  Board's  Memorandtun  and 
Order  dated  May  24, 1988,  a  prehearing 
conference  in  this  proceeding,  involving 
a  proposed  change  in  technical 
specifications  of  the  Vermont  Yankee 
Nuclear  Power  Station  operating  license, 
will  conmience  on  Tuesday,  Jime  28, 
1988,  immediately  following  die  status 
conference  notice  today  in  the  spent  fuel 
pool  operating  license  amendment 
proceeding,  at  the  U.S.  District  Court 
Post  Office  and  Courthouse  Building,  204 
Main  Street  Brattieboro.  Vermont. 

Among  matters  to  be  considered  at 
the  conference  are  the  intervention 
petitions  submitted  by  two  petitioners 
for  intervention;  delineation  of  the  key 
issues  or  contentions  in  the  proceeding: 
the  establishment  of  further  schedules; 
possibilities  of  settlement  of  various 
issues;  and  such  other  matters  as  may 
aid  in  the  orderly  disposition  of  the 
proceeding. 

In  accordance  with  10  CFR  2J15(a),  . 
the  Board  will  hear  oral  limited 
appearance  statements  at  the  conclusion 
of  this  prehearing  conference.  Any 
person  not  a  party  to  the  proceeding  or  a 
petitioner  for  intervention  will  be 
permitted  to  make  such  a  statement 
either  orally  or  in  writing,  setting  forth 
his  or  her  position  on  the  issues.  Iliese 
statements  do  not  constitute  testimony 
or  evidence  in  this  proceeding,  i>ut  may 
help  the  Board  and/ or  parties  in  their 
deliberations  on  the  extent  of  the  issttes 
to  be  considered.  It  is  expected  that  oral 
limited  appearance  statements  will  not 
be  heard  until  dw  afternoon  of  June  28. 
1988  (commencing  at  2:00  pan.  or  later). 
The  number  of  persons  making  oral 
statements  and  the  time  allotted  for 
each  statement  may  be  limited 
depending  on  the  number  of  persons 
present  at  the  designated  time.  Written 
statements  may  be  si^mitted  at  any 
time.  Written  statements,  and  requests 
for  oral  statements,  should  be  submitted 
to  the  Office  of  the  Secretary,  Docketing 
and  Service  Brandi,  U3.  Nudear 
Regulatory  Commission,  One  While 
Flint  Nmth,  11155  RockviUe  Pike, 
Rockville,  Maryland  20852.  A  copy  of 
such  a  statement  or  request  should  also 


be  served  on  the  Chairman,  Atomic 
Safety  and  Licensing  Board. 

Documents  relating  to  this  application 
are  on  file  at  the  Local  Public  Document 
Room,  located  at  the  Brooks  Memorial 
Library,  224  Main  Sti^et  Brattieboro, 
Vermont  05301,  as  well  as  at  the 
Commission's  Public  Document  Room. 
1717  H  Stieet  NW.,  Washington,  DC 
20555. 

For  the  Atomic  Safety  and  Licensing  Board. 
Charias  Bechhoefer, 

A  dministrative  Judge. 

Dated  at  Bethesda.  Maryland,  this  24th  day 
of  May,  1988. 

[FR  Doc.  88-12112  FUed  5-27-88: 8:45  am] 
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IDocket  Nos.  50-266  and  50-301) 

Wiaconain  Elactric  Powar  Co.,  Point 
Baach  Nudaar  Plant  Unit  Noa.  1  and  2; 
Examptlon   * 

I 

The  Wisconsin  Electric  Power 
Company  (WEPCO.  the  licensee)  is  the 
holder  of  Facility  Operating  License 
Nos.  DPR-24  and  DPR-27,  which 
authorize  operation  of  the  Point  Beach 
Nuclear  Plant  Unit  Nos.  1  and  2  (the 
facilities),  at  a  steady  state  power  level 
not  to  exceed  1518  megawatts  thermal 
per  unit  The  facilities  are  pressurized 
water  reactors  located  in  Manitowoc 
Coimty,  Wisconsin.  These  licenses 
provide,  among  other  things,  that  the 
facilities  are  subject  to  all  niles. 
regulations,  and  Orders  of  the 
Commission  now  or  hereafter  in  effect 

n 

On  November  19, 1980,  the 
Commission  published  a  revised  {  50.48 
and  a  new  Appendix  R  to  10  CFR  Part  50 
reganUng  fire  protection  features  of 
nuclear  power  plants.  The  revised 
S  50.48  and  Appendix  R  became 
effective  on  February  17. 1981.  Section 
in  of  Appendix  R  contains  15 
subsections  lettered  A  through  O,  each 
of  which  specifies  requirements  for  a 
particular  aspect  of  the  fire  protection 
featiues  at  a  nuclear  power  plant 

One  of  the  subsections,  III.G,  is  the 
subject  of  the  licensee's  exemption 
request  Specifically,  Subsection  m.G, 
Part  3.b  reqidres  in  part  the  installation 
of  a  fixed  fire  suppression  system  in 
plant  areas  in  which  redimdant  trains  of 
systems  required  for  hot  shutdown  are 
located. 

m 

By  letter  dated  June  11, 1986, 
supplemented  by  letter  dated  October 
la  1966.  the  licensee  submitted  a 


request  for  exemption  from  the 
requirements  of  Section  III.G.3  of 
Appendix  R  to  10  CFR  Part  50  for  the 
Component  Cooling  Water  Heat 
Exchanger  and  Boric  Acid  Tank  Room 
(Fire  Zone  237),  and  the  Computer  and 
Instrument  Rack  Room  (Fire  Zone  336). 
The  implementation  of  TMI-related 
modifications  required  the  rerouting  of 
several  redundant  safe  shutdown 
instrument  cables  from  the  monitor  tank 
area  through  the  Component  Cooling 
Water  Heat  Exchanger  and  Boric  Acid 
Tank  Room  (Fire  Zone  237),  and  the 
Computer  and  Instrument  Rack  Room 
(Fire  Zone  336)  to  the  Control  Room. 
Neither  Fire  Zone  237  nor  Fire  Zone  336 
has  a  fixed  fire  suppression  system.  This 
installation  is  not  in  compliance  with  10 
CFR  Part  50,  Appendix  R.  Section 
m.G.S.b,  which  requires  a  fixed  fire 
suppression  system  in  areas  throtigh 
which  redundant  trains  of  systems 
required  for  hot  shutdown  pass. 

"rhe  underlying  purpose  of  the  rule  is 
to  maintain  the  capabiUty  of  redtmdant 
trains  located  in  the  same  area,  to  bring 
the  plants  to  hot  shutdown  in  the  event 
of  a  fire  in  the  area,  by  assuring  prompt 
extinguishing  of  the  fire  by  the  fixed  fire 
suppression  system.  The  licensee  has 
stated  that  even  though  Fire  Zones  237 
and  336  do  not  have  fixed  fire 
suppression  systems  installed,  each  fire 
zone  is  provided  with  numerous  smoke 
detectors  suitably  located  within  the  fire 
zone  to  detect  fires,  and  each  fire  zone  is 
in  close  proximity  to  hose  reel  stations 
for  fire  extinguishing.  Additionally,  the 
licensee  has  stated  &at  should  the 
redundant  instrument  cables 
transversing  these  fire  zones  be 
destroyed  by  fire,  alternate  shutdown 
capability  independent  of  these  fire 
zones  is  available. 

Section  10  CFR  50.12(a)  requires  that 
special  circumstances  be  present  before 
the  Commission  will  consider  granting 
an  exemption.  Special  circimistances 
were  identified  by  the  licensee  in  its 
October  10. 1986  letter.  Specifically,  the 
licensee  stated  that  application  of  the 
regulation  would  not  serve  the 
tmderlying  purpose  of  the  rule.  The 
underlying  purpose  of  the  rule  is  to 
maintain  the  capability  of  redundant 
trains  located  in  the  same  area,  to  bring 
the  plants  to  hot  shutdown  in  the  event 
of  a  fire  in  the  same  area,  by  assuring 
prompt  extinguishing  of  the  fire  by  the 
fixed  fire  suppression  system.  Altiiough 
fixed  fire  suppression  is  not  installed  in 
the  areas  of  concern,  the  licensee  has 
stated  that  in  the  event  the  cables  are 
destroyed  by  fire,  other  means, 
independent  of  these  areas,  can  be  used 
to  shut  down  the  plant  Section  4.3.2  of 
the  licensee's  October  26, 1983  letter 
describes  how  this  alternate  shutdown 


capability  is  achieved.  Specifically, 
transfer  switches  were  installed  to 
transfer  indication  of  plant  parameters 
from  the  control  room  to  the  charging 
pump  and  auxihary  feed  pump  areas. 
Therefore,  if  a  fire  destit>yed  the  safe 
shutdown  cables  in  the  zones  which  are 
the  subject  of  this  exemption,  indication 
can  be  transferred  to  alternate  areas.  In 
addition  to  this  alternate  shutdown 
capability,  the  fire  zones  in  question  are 
equipped  with  various  fire  protection 
systems.  Fire  Zone  237  is  provided  with 
six  photoelectric  smoke  detectors.  Two 
m-inch  hose  reel  stations  are  located 
outside  the  fire  zone  near  the  west  wall 
entrances.  Additionally,  portable  fire 
extinguishers  suitable  for  the  hazards 
present  in  the  fire  zone  are  available. 
Fire  Zone  336  is  provided  with  eight 
photoelectric  smoke  detectors.  Hose  reel 
stations  are  located  at  the  foot  of  the 
stairway  on  the  46-foot  elevation  for 
manual  fire  suppression  capability. 
Additionally,  portable  fire  extinguishers 
suitable  for  the  hazards  present  in  the 
fire  zone  are  available.  For  these 
reasons,  the  staff  concludes  that  the 
existing  alternate  shutdown  capability 
and  fire  protection  systems  provide 
reasonable  assurance  that  a  fire  in  Fire 
Zones  237  and  ^36  vnll  not  prevent  safe 
shutdown  of  the  plant  Therefore, 
application  of  the  regulation  does  not 
serve  the  underlying  purpose  of  the  rule. 

Based  on  the  above,  the  staff 
concludes  that  the  existing  fire 
protection  features,  together  with  the 
alternate  shutdown  capabiUty  available 
for  Fire  Zones  237  and  336,  provide  a 
level  of  fire  protection  equivalent  to  the 
requirements  of  Section  III.G.3.b  of 
Appendix  R  to  10  CFR  Part  50. 

IV 

Accordingly,  the  Commission  has 
determined,  pursuant  to  10  CFR  50.12(a), 
that:  (1)  The  exemption  as  described  in 
Section  ni  is  authorized  by  law,  will  not 
present  an  imdue  risk  to  the  public 
health  and  safety,  and  is  consistent  with 
the  common  defense  and  security;  and 
(2)  special  cirounstances  are  present  for 
the  exemption  in  that  application  of  the 
regulation  in  this  particular 
circiunstance  is  not  necessary  to 
achieve  the  underlying  purposes  of 
Appendix  R  to  10  CFR  Part  50. 
Therefore,  the  Commission  grants  the 
exemption  from  the  requirements  of 
Section  III.G.3.b  of  Appendix  R  to  10 
CFR  Part  50  to  the  extent  discussed  in 
Section  ni  above. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 
granting  of  this  exemption  will  have  no 
significant  impact  on  the  environment 
(53  FR  11923,  April  11, 1988). 
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This  Exeii^>tion  is  effective  upon 
issuance. 

For  Ths  Nuclear  Regulatory  Commiuioa. 
Daiuia  M.  CiwIchfiaU. 

Director.  Division  of  Reactor  Pro/ects—IH  IV, 
VandSpeciaJProfects,  Office  of  Nuclear 
Reactor  Relation. 

Dated  at  Rockville,  Maryland,  this  23rd  day 
ofMay.  198& 

[FR  Doc  BB-UO04  Filed  5-27-88: 8:46  am] 


PENNSYLVANIA  AVENUE 
DEVELOPMENT  CORPORATION 

Boerd  Of  Directors  Meeting 

AOENCY:  Pennsylvania  Avenue 
Development  Coiporation. 
action:  Notice  of  meeting. 


:  The  Pennsylvania  Avenue 
Development  Corporation  announces  a 
forthcoming  meeting  of  the  Board  of 
Directors.  { 

DATE  The  meeting  will  be  held 
Wednesday.  June  15, 1988.  at  lOKX)  a jn.. 
ADOmSB.  The  meeting  will  be  held  at 
the  Pennsylvania  Avenue  Development 
Corporation's  Conference  Room.  1331 
Pennsylvania  Avenue  NW..  Suite  1220 
North  Building.  Washington,  DC 
SUPnaKNTAirriNFOIIMATION:  This 
meeting  is  held  in  accordance  with  36 
CFR  Part  901,  and  is  open  to  the  public. 

Date:  May  23. 1988. 
M-I-Bntfie. 

Executive  Director. 

[FR  Doc.  8a-t20S9  Fded  5-27-88: 8:45  am] 
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POSTAL  RATE  COMMISSION 
[Docket  Na  Aae-2:  Order  Na  786] 


i67128(PtiillpW.Unruh, 
I'euiMNieij,  itoooe  ana  uraer 
Accepflng  Appeal  and  Estal>Hshing 
Procedural  Schedule  Under  39  UJSJC 
404(bNS) 

Issued:  May  23.  isea 

Before  Commissioners:  Janet  D.  Steiger, 
Chairman:  Patti  Birge  Tyson,  Vice-Chainnan: 
John  W.  Crutcher  Henry  R.  Folsom;  W.R 
'Trey"  LeBlanc  IIL 


Docket  Number  A88-2. 

Name  of  Affected  Post  Office:  Rago. 
Kansas  67128. 

Name(s)  of  Petittonerfs):  Philip  W. 
Unruh- 

Type  of  Determination:  Closing. 

Date  of  Filing  of  Appeal  Papers:  May 
16.198& 

Categories  of  Issues  Apparently 
Raised: 


1.  Effect  on  postal  services  (39U.S.C. 
404(b)(2)(C)). 

Other  legal  issues  may  be  disclosed 
by  the  record  when  it  is  filed:  or, 
conversely,  the  determination  made  by 
the  Postal  Service  may  be  foimd  to 
dispose  of  one  of  more  of  &ese  issues. 

In  the  interest  of  expedition,  in  light  of 
the  120-day  decision  schedule  (39  U.S.C. 
404(b)(5)),  the  Commission  reserves  the 
right  to  request  of  the  Postal  Service 
memoranda  of  law  on  aqy  appropriate 
issue.  If  requested,  such  memoranda  will 
be  due  20  days  from  the  issuance  of  the 
request;  a  copy  shall  be  served  on  the 
petitioners.  In  a  brief  or  motion  to 
dismiss  at  affirm,  the  Postal  Service  may 
incorporate  by  reference  any  such 
memoranda  previously  filed. 

The  Commission  oniers: 

(A)  Hie  record  in  this  appeal  shall  be 
filed  on  or  before  May  31, 1988. 

(B)  The  Secretary  shall  publish  this 
Notice  and  Order  and  Procedural 
Schedule  in  the  Federal  Register. 

By  the  Commisrion. 
Ckailas  L.  Clapp, 

Secretary. 

^pendix 

May  16, 1988— Filing  of  Petition 
May  23, 1968— Notice  and  Order  of 

Filing  of  Appeal 
June  10, 1988-^^st  day  of  filing  of 

petitions  to  intervene  [see  39  CFR 

3001.111(b)] 
June  20, 198&-4>etitioners'  Participant 

Statement  or  Initial  Brief  {see  39  CFR 

3001.115  (a)  and  (b)] 
June  30. 1986--4>08tal  Service  Answering 

Brief  [see  39  CFR  3001.115(c)] 
July  15, 19e8-4>etitioners'  Reply  Brief 

should  petitioners  choose  to  file  one 

[see  39  CFR  3001.115(d)] 

July  22, 1988— DeadliJae  for  motions  by 
any  party  requesting  oral  argument  The 
Commission  will  schedule  oral  argument 
only  when  it  is  a  necessary  addition  to 
the  written  filings  [see  39  CFR  3001.116] 

September  12, 1988 — Expiration  of 
12D-day  decisional  schedule  [see  39 
U.S.C  404(b)(5)] 

[FR  Doc.  88-12053  Hied  5-27-88;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

IfMMM*  No.  34-25733;  FN*  No.  SR-Amm- 
87-311 

Self  •Regulatory  Organtaatlone; 
American  Stock  Exohangei  Inc4  Order 
Approvbig  Propoeed  Rule  Ctiange 

On  December  18, 1987  the  American 


Stock  Exchange,  Ina  ("Amex"]. 
submitted  to  the  Securities  and 
Exchange  Commission  ("Commission"), 
pursuant  to  section  19(b)(1)  of  fi» 
Securities  Exchange  Act  of  1934 
("Act")  ^  and  Rule  l9b-4  tha«under,*  a 
proposed  rule  change  seeking 
permanent  approval  of  a  pilot  program 
which  authorized  specialists  to  accept 
maiket-at-the-dose  ("MOC")  orders  and 
to  report  executions  of  certain  MOC 
orders  as  stopped  stodc  transactions. 

In  June  1987,  the  Commission 
approved  a  six-month  pilot  program  to 
permit  Amex  specialists  to  accept  MOC 
orders,*  and  in  February  1988,  the 
Commission  extended  the  pilot  for  120 
days.*  The  pilot  also  permitted 
specialists  to  execute  "stopped 
stodc"  *  transactions  in  those  stocks 
which  are  inclnded  in  a  stodc  index  on 
the  last  business  day  prior  to  options 
and  futures  contracts'  e?qpiration.  Amex 
Rule  109(d)  specifically  provides  that 
when  the  aggregate  volume  of  MOC  buy 
and  MOC  sell  orders  is  equal,  such 
orders  may  be  stopped  against  each 
other  and  executed  at  &e  last  sale  price 
on  the  Exdiange  just  prior  to  the  close  of 
trading.  Where  there  is  an  imbalance  of 
shares  to  buy  (sell)  over  riiares  to  sell 
(buy)  in  MOC  orders,  fte  imbalance 
may  be  executed,  at  the  dose  of  trading, 
against  the  prevailing  offer  (bid)  just 
prior  to  the  dose.  The  member  dien  may 
stop  the  remaining  buy  and  sell  orders 
against  each  other  and  pair  them  off  at 
the  price  at  which  the  imbalance  was 
executed.  By  reporting  paired-off  trades 
as  "stopped  stocdc"  transactions,  the 
spedallst  will  bd  able  to  alert  limit  order 
customers  that  stopped  market  orders 
holding  priority  over  their  limit  orders 
have  been  executed  in  the  market* 

The  Amex  states  that  the  proposed 
rule  change  is  designed  to  inyirove  the 
effident  execution  of  orders  during 
periods  of  high  volume  since  floor 
brokers  would  no  longer  be  required  to 
remain  in  the  trading  ctovtd  during  4iae 
of  the  busiest  times  of  the  day  to 
represent  MOC  orders.  In  addition,  the 
Amex  notes  that  it  is  not  aware  of  any 


>15U.S.C78s(bMl)(18e2) 

*  17  CFR  24ai9lHl  (USB). 

*  Sm  Secwlties  ExdiansB  Act  Rrieaae  No.  24S1S 
Oane  19, 19B7)  SZ  FR  23800.  A  iiiaikst-at-tb«.close 
order  is  a  Btarlwl  order  wfaidi  la  to  bs  cxacatMi  at  or 
••  near  to  the  doss  as  practicabte.Ss«  Amex  Rule    ■ 
131. 

«  Sse  SacadUas  BxGkai«e  Act  Ralaaae  Na  28141 
(Fkbroary  B,  ISSS)  B3  FR  4*01. 

*  A  "^tofiped  stock"  transactlaii  is  ana  in  which  a 
floor  brokar  or  specialist  pairs.off  buy  and  seB 
iDaricet.at-lfae-dasa  ordsfs  when  hoUinc  those 
orders  simnltanaaiisly  in  the  sams  stock. 

*  The  New  Yoric  Stock  BxcheiWS  (14YSE")  has  a 
comparable  rale,  NYSE  Rule  lia.4a 


problems  assodated  with  the  use  of 
these  procedures  during  the  pilot 
program.  In  this  regard,  the  Amex  noted 
that  since  June  1987  there  only  have 
been  two  instances,  both  involving 
Lorimar  Tdepictures  stodc  v/hen 
transactions  were  reported  to  the  tape  at 
the  dose  as  stopped 
stock.^  Furthermore,  since  the  proposed 
rule  requires  the  reporting  of  paired-off 
trades  as  "stopped  stock"  transactions, 
customers  with  limit  orders  are  informed 
that  these  transaetiens  were  executed 
outside  of  the  regular  auction  maricet 
and  diat  ttierefore.  their  orders  may  not 
have  partidpated. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  secnirities 
exchange,  and,  in  particular,  the 
requirements  of  section  6  and  the  rules 
and  regulations  thereunder.  More 
specifically,  the  rule  will  contribute  to 
the  more 'effident  execution  of  MOC 
orders,  espedally  during  periodrof  high 
volimie,  by  rdegating  the  responsibility 
of  executing  such  orders  to  Amex 
specialists.  Since  Qoor  brokers  would  no 
longer  be  required  to  remain  in  the 
trading  crowd  during  one  of  the  busier 
times  of  the  day  to  represent  such  orders 
they  would  be  provided  the  opporttmity 
to  execute  transactions  in  other 
securities,  thereby  yielding  increased 
market  depth  and  liquidity.  Furthermore, 
requiring  paired-off  MOC  transactions 
to  be  reported  as  "stopped  stock" 
informs  customers  with  limit  orders  on 
the  book  that  market  orders  with 
priority  have  been  executed,  thereby 
fostering  cooperation  and  coordination 
between  persons  engaged  in  regulating 
and  facilitating  transacticms  in 
securities. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act*  that  the 
proposed  rule  change  referenced  above 
be,  and  hereby  is,  approved. 


*  See  Letter  from  Mike  Cavalier,  Assistant 
General  Counsel.  Amex,  to  |oseph  Tuny,  Brandi 
Chief.  Options  Regulation,  Division  of  Market 
Regulation.  SBC  dated  May  4, 1988.  Daring  the 
December  IB.  1987  Expiration,  the  Lorimar 
specialist,  faced  with  a  buy  imbalance,  executed 
laTOO  afaaret  at  the  offer  and  then  printed  l.SOO 
shares  at  the  same  price  as  stopped  stock.  Similarly, 
during  tlie  March  la  1988  Expiration,  the  Lorimar 
specialist,  once  again  faced  with  a  buy  imbalance  at 
the  close,  executed  3,600  shares  at  the  offer  and 
then  printed  3  JOG  shares  at  the  same  price  as 
stopped  stock. 

•  15  U.&C  78s(bX2)  (1982). 


For  the  Commisaion,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 
lonathan  G.  Katx. 
Secretary. 

Dated:  May  20, 1988. 
(FR  Doc  88-12064  TOed  5-27-88;  8:45  am] 

BNJJNQ  COOC  i»W-«1-M 

[ReiMM  No.  34-25740;  File  No.  600-23] 

SeH-Regulatory  Organlzatione; 
Qovernnient  Qecwltlei  Clearing 
Corporation;  Order  Granting 
Temporary  RegletraMon  at  a  Clearing 
Agency 

On  October  16, 1987,  the  Government 
Securities  Clearing  Corporation 
("GSCC")  filed  an  application  imder 
section  19(a)  of  the  Securities  Exchange 
Act  of  1934  ("Act")  >,  for  registration  as 
a  dearing  agency  under  section  17A  of 
the  Act  •  and  Rule  17Ab2-l(c)  • 
thereimder.  That  role  authrorizes  the 
Commission  to  grant  registration,  for  a 
period  of  18  months  (or  for  such  longer 
period  as  the  Commission  determines), 
while  exempting  GSCC  from  complying 
with  one  or  more  of  the  statutory 
standards  contained  in  section  17A(b)(3) 
of  the  Act.  Notice  of  the  application 
appeared  in  the  Federal  Riisgister  on 
November  20, 1987.*  No  comments  were 
received.  This  order  grants  GSCC's 
application  for  registration  as  a  dearing 
agency  for  a  period  not  to  exceed  36 
months  and  exempts  GSCC  from  certain 
provisions  of  sections  17A(b)(3]  and 
17A(b)(4)  of  the  Act 

I.  Overview 

GSCC  was  incorporated  by  the 
National  Securities  Qearing 
Coiporation  ("NSCC")  •  under  the  New 
York  Business  Corporation  Law  on 
November  18, 1986,  to  provide  dearing 
facilities  for  transactions  in  secmrities 
issued  or  guaranteed  by  the  United 
States,  U.S.  Government  agendes  and 
instrumentalities,  and  U.S.  government- 
sponsored  corporations  ("Government 
Securities").  GSCC  is  a  wholly-owned 
subsidiary  of  NSCC.  GSCC,  however,  is 
in  the  middle  of  a  private  placement  of 
common  stock  to  eligible  partidpants. 
Upon  condusion  of  GSCC's  initial 
distribution  of  common  stock,  GSCC 


•  17  CFR  200JO-3(a)(12]  (1988). 
>  15  U.S.C.  78s(a). 

» 15  U.S.C  78<»-l. 

*  17i7R  24ai7Ab2-l(c). 

*  Securities  Exchange  Act  Rriease  Na  2S12B 
(November  IB,  1987),  52  FR  44889. 

•  NSCC  is  registered  with  the  Commission  as  a 
clearing  agency.  See  Securities  RTchange  Act 
Release  Na  20221  (September  23, 1983).  48  FR  5187 
("Full  Registration  Order^ 


will  be  jointly  owned  by  NSCC  and 
GSCC  partidpants.* 

GSCC  is  testing  its  comparison  and 
netting  fadUties  for  transactions  in 
Government  Securities  (except 
mortgage-backed  securities),  induding 
zero  coupon  bonds,  and  when-issued 
trading  in  U.S.  Treastiry  secmrities.^ 
Once  registered,  CSCC  plans  to  offer 
comparison  services  for  next-day 
settling  trades  in  the  Government 
Securities  maricet* 

n.  Statutory  Standards 

Section  17A  of  the  Act  sets  forth 
registration  requirements  for  a  dearing 
agency.  Section  17A  of  the  Act  directs 
the  Commission  to  fadUtate  the  ' 

establishment  of  a  national  system  for 
the  prompt  and  accurate  dearance  and 
settlement  of  securities  transactions 
("National  System").  That  Section 
charges  the  Commission  to  act  in 
accordance  with  spetnfic  Congressicmal 
findings  with  due  regard  for  The  public 
interest  the  protection  of  investors;  the 
safeguarding  of  secmrities  and  funds; 
and  maintenance  of  fair  competition 
among  brokers,  dealers,  dearing 
agendes,  and  transfer  agents.*  In 
addition,  section  19  of  the  Act  provides 
procedural  standards  for  dearing 
agenc:y  registration  and  for  continuing 
regulatory  oversight  of  registered 
dearing  agendes.  Rule  17Ab2-l(c) 
provides  for  temporary  dearing  agency 
registration,  for  a  period  of  18  months  or 
for  such  longer  period  as  the 
Commission  may  order,  without 
specifically  finding  that  the  temporarily 


*  GSCC  plans  to  conclude  the  initial  sale  of  stock 
shortly.  The  initial  distribution  will  provide  GSCX 
with  a  minimum  of  S5  million  of  working  capital. 

'  Zero  coupon  bonds  are  derived  by  stripping  the 
interest  coupons  from  a  bond  and  creating  a 
separate  security  out  of  each  coupon.  The  payment 
of  face  value  of  the  bond  at  maturity  is  also  sold  as 
s  sepsrate  security.  STRIPS  denotes  Separate 
Trading  of  Registered  Interest  and  Principal  of 
Securities  and  are  generic  book -entry  Treasury  sero 
coupon  bonds. 

*  After  the  comparison  pilot  GSCC  plans  to  offer 
netting  snd  balance  order  trade  accounting  services 
(i.e.,  issuance  of  receive  and  delivery  instructions  to 
members  oonceming  trades  submitted  to  GSCCs 
accounting  system  for  settlement  through  the 
FedWire  of  the  Federal  Reserve  System  ("FedWire 
Service"]).  Before  implementation  of  thoae  services, 
GSCC  must  file  under  section  19(b)  of  the  Act  for 
Commission  review  of  the  rules  and  procedures 
implementing  those  services. 

*  A  "clesring  agency"  ii  defined  in  section 
3(a)(23}  of  the  Act  to  inchide.  among  other  things, 
any  person  who  fscilitates  the  reduction  or 
allocation  of  securities  settlement  responsibilities 
snd  sny  securities  depository  that  acts  as  a 
securities  custodian  for  central  handling  of 
securities  that  ate  treated  as  faingibia  and  can  be 
transferred  by  bookkeeping  entry.  For  the  purpose 
of  section  17A  snd  clearing  agency  registrstion,  the 
term  "security"  includes  U.S.  government  and  U5. 
government  agency  securities. 
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registered  clearing  agency  has  met  the 
statutory  standards. 

The  Conunission  has  published  the 
Division  of  Market  Regulation's 
("Division")  clearing  agency  registration 
standards  ("Standards").'**  which 
illustrate  specific  objectives  that  a 
clearing  agency's  rules,  procedures,  or 
systems  should  achieve  to  be  granted 
full  registration.  The  Standards  provide 
additional  information  concerning  the 
Division's  interpretation  of 
subparagraphs  (A)  through  (I)  of  section 
17A(b)(3)  and  also  discuss  the  Division's 
views  on  the  National  System.  Specific 
references  to  the  Standards  appear 
below  in  applicable  sections  of  the 
Commission's  discussion.  * ' 

As  indicated  above,  GSCC  has  filed 
an  application  for  temporary  registration 
for  a  period  not  to  exceed  36  months. 
Rule  17Ab2-l(c)  provides  that  the 
Commission  may  grant  a  clearing 
agency  temporary  registration  and 
exempt  the  registrant  from  one  or  more 
of  the  requirements  under 
subparagraphs  (A)-(I)  of  section 
17A(b)(3).  Thus,  an  applicant  clearing 
agency  can  commence  operations,  and 
the  Commission  can  assess  those 
operations  and  related  safeguards 
during  the  temporary  registration  period 
to  determine  whether  registration  should 
be  continued.  On  or  before  the  end  of 
the  thirty-six  month  period,  the 
Commission  will  either  grant  I 

registration  without  exemptions  from 
statutory  standards  or  consider  whether 
such  exemptions,  as  the  applicant  may 
request  are  appropriate  under  the  Act 
During  the  temporary  registration 
period,  the  applicant  is,  for  all  purposes 
under  the  Act  a  registered  clearing 
agency.** 

DL  Discussion 

A.  Scope  of  the  Order 

This  Order  concerns  the  temorary 
registration  of  GSCC  as  a  clearing 
agency  under  section  17A  of  the  Act  for 


'*  Securities  Exchange  Act  Releaie  No.  16800 
(Jtine  17. 1980).  45  FR  41920  ("StandarxU  Releaie"). 

"  The  CommiMion  note*  that  the  Standards  were 
developed  in  the  context  of  registration  of  10 
clearing  agencies  engaged  primarily  in  clearing 
domestic  corporate  debt  and  equity  securities  and. 
to  a  lesser  extent,  municipal  securities.  The 
Conunission  recognizes  that  some  of  the  Standards 
may  not  be  appropriate  for  clearing  agencies  that 
provide  services  for  other  investment  products  such 
as  Government  securities.  Accordingly,  the 
Commission  intends  to  apply  the  Standards  flexibly 
and  on  a  case-by-case  basis.  In  addiUon.  the 
Standards  allow  clearing  agencies  to  submit 
reasons  why  s  particular  Standard  may  b« 
inappropriate  and  to  suggest  alternatives  that  art 
consistent  with  the  Act 

"  Thus,  for  example,  the  applicant  must  file  for 
review  all  changes  to  its  by-laws,  rules  and 
prticedures  with  the  Commission  under  section  19  of 
the  Act 


a  period  not  to  exceed  36  months  and 
GSCC's  proposal  to  provide  comparison 
services  in  Government  Securities. 
Although  the  Commission  understands 
GSCC  plans  to  offer  trade  accounting 
and  netting  services  for  member  trades 
in  Government  Securities,  those  services 
are  not  described  in  GSCC's  application 
for  registration  and  are  beyond  the 
scope  of  this  order.  The  determinations 
made  in  this  order  reflect  review  of 
GSCCs  application  for  registration,  as 
amended,  including  its  by-laws,  rules 
and  comparison  service  operating 
procedures  as  filed  in  Form  CA-1  on 
October  16, 1987,  and  subsequently 
amended  on  March  11, 1988. 

GSCC  expects  to  expand  both  its 
participant  base  and  its  operations 
during  the  next  three  years.  During  that 
time,  the  Commission  will  monitor  and 
oversee  GSCC  operations  through 
review  of  Rule  19b-4  submissions,'* 
notices  to  members'*  and  disciplinary 
filings."  Before  expiration  of  GSCCs 
temporary  registration,  the  Commission 
also  will  review  the  determinations 
enunciated  today  and  consider  whether 
(1)  To  exempt  GSCC  from  complying 
with  one  or  more  of  the  statutory 
standards:  and  (2)  to  grant  GSCC 
permanent  registration  as  a  clearing 
agency. 

B.  Capacity  To  Promote  Prompt  and 
Accurate  Clearance  and  Settlement  and 
to  Safeguard  Funds  and  Securities 

Sections  17A(b](3)(A)  and  (F)  of  the 
Act  require  that  a  clearing  agency  be 
organized  and  that  its  rules  be  designed 
to  promote  prompt  and  accurate 
clearance  and  settlement  of  securities 
for  which  it  is  responsible  and  to 
safeguard  funds  and  securities  in  its 
custody  or  control  or  for  which  it  is 
responsible.  The  Standards  require 
clearing  agencies,  such  as  GSCC,  that 
hire  facilities  managers  to  perform  data 
or  other  processing  functions  to 
maintain  appropriate  safeguards  to 
insure  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions.  The  standards  also  require 
such  clearing  agencies  to  assure  that 
their  facility  managers  will  cooperate 
fully  with  clearing  agency  auditors. 
Conunission  examiners,  independent 


"  Rule  19l)-4  requires  proposed  rule  changes 
(including,  changes  in  rules,  services,  or  procedures) 
by  a  self-regulatory  organization  (including  clearing 
agencies)  to  be  filed  with  the  Commission  for 
review  pursuant  to  section  19(b)  of  the  Act 

'*  Rule  17a-22  requires  a  registered  clearing 
agency  to  file  with  the  Commission,  within  ten  days 
of  release,  three  copies  of  any  material,  including 
uianuals.  notices,  dnnilars,  bulletins,  lists  or 
periodicals,  issued  or  made  generally  available  to 
its  participants  or  to  other  entities  with  whom  it  has 
a  significant  relationship. 

■ '  See  section  ig(d)  of  the  Act. 


public  accoimtants,  and  any  other 
appropriate  regulatory  agency,  to  the 
same  extent  as  a  clearing  agency  which 
conducts  its  own  processing  functions." 

As  discussed  below,  the  Commission 
believes  that  GSCC  meets  the 
requirements  of  sections  17A(b)(3)(A)    . 
and  (F)  of  the  Act  The  Government 
Securities  market  one  of  the  world's 
largest  securities  markets,  lacks  a 
centralized,  automated  clearance 
system.  GSCC's  trade  comparison 
service  represents  a  significant  step 
toward  building  a  centralized, 
automated  inter-dealer  clearance  system 
for  Government  Securities.  GSCC  has  a 
faciUties  management  agreement  with 
NSCC  that  appears  to  provide  GSCC 
with  the  necessary  administrative  and 
technical  services  (including  data 
processing)  to  operate  its  trade 
comparison  service.  Moreover,  GSCC 
has  established  adequate  facilities  and 
controls  to  protest  its  participants 
against  financial  losses  associated  with 
its  proposed  comparison  service. 
Finally,  GSCC  has  conducted  n'umerous 
tests  to  insure  that  its  system  has  the 
capability  to  provide  prompt  and 
accurate  trade  comparison  service 

1.  Government  Securities  Market 

Outstanding  Government  Securities 
issues  exceed  $2.5  trillion  in  principal 
amount  Approximately  66%  are  U.S. 
Treasury  securities,  22%  are  mortgage- 
backed  seciuities  '^  and  12%  are 
government  agency  securities, "  U,S.  , 
Treasury  securities  are  auctioned  to  the 
public  through  the  Federal  Reserve 
System,  which  serves  as  the  U.S, 
Treasury  Department's  fiscal  agent 
Although  investors  may  submit  bids 
directly  at  auctions,  the  majority  of  U.S. 
Treasury  securities  initially  are 
purchased  by  banks  and  securities  firms 
operating  as  Government  Securities 
dealers.  Dealers  piut:hase  for  their  own 
account  on  behalf  of  their  customers 
and  for  resale  to  other  investors  in  the 
secondary  maricet. 

In  1967,  the  value  of  average  daily 
trading  in  U.S.  Treasury  securities 
among  dealers,  inter-dealer  brokers  and 
investors  was  approximately  $110 


■*  See  Standards  Release,  supra  note  la 
■^  GSCC  has  not  sought  authority  to  provide 
clearing  agency  functions  for  mortgage-backed 
securities.  For  a  discussion  of  mortgage-backed 
securities,  see  MBS  Clearing  Corporation's 
temporary  registration  order,  Securities  Exchange 
Act  Release  No.  2404S  (Febniaiy  2. 1967)  at  12,  52 
FR421S,422a 

■*  Agency  securities  art  debt  obligations  of 
government-sponsored  entatpriaas,  which  include 
the  Federal  Home  Loan  Banks,  the  Student  Loan 
Marketing  Association  and  the  Federal  Credit 
System,  llieae  agendes  typically  isaue  securities 
through  groups  of  dealers  who  locate  purchasers. 


billion."  Dealers  and  brokers  play  a 
major  role  in  providing  liquidity  to  the 
secondary  market  Dealers  provide 
investors  a  price  at  which  they  can 
immediately  buy  or  sell  securities. 
Brokers  enhance  liquidity  by  enabling 
dealers  and  investor  customers  to  trade 
large  quantities  of  securities  quickly  and 
anonymously.*"  Pursuant  to  the 
Government  Securities  Act  of  1986,  all 
Government  Securities  brokers  and 
dealers  are  subject  to  registration, 
examination  and  financial  regulatory 
requirements.*' 

"There  are  threetypes  of  Government 
Securities  dealers:  Primary,  aspiring 
primary  and  nonprimary.**  Primary 
dealers  voluntarily  agree  to  report  their 
positions  to  the  FRBNY  and  to  buy  from 
or  sell  securities  to  the  FRBNY,  among 
other  things,  in  connection  with 
FRBNVs  (as  U.S.  fiscal  agent)  open 
market  transactions.**  To  become  a 
primary  dealer,  a  dealer  must  agree  to 
meet  certain  standards  and  to  provide 
FRBNY  the  necessary  information  to 
monitor  compliance  with  the 
standards.**  Aspiring  primary  dealers 


'*  Telephone  conversation  between  Commission 
staff  and  Federal  Reserve  Bank  of  New  York 
( TRBNT)  staff. 

*"  Brokers  arrange  trades  without  revealing  the 
identities  of  the  buyer  and  seller  to  one  another. 
There  are  two  types  of  brokers:  Inter-dealer  brokers 
and  retail  brokers.  Inter-dealer  brokers  only  trade 
among  primary  and  aspiring  primary  dealers,  only 
allow  primary  and  aspiring  primary  dealers  access 
to  certain  trade  information  and  claim  to  act  only  as 
agents  for  their  cuataners.  Retail  brokers  trade 
among  all  market  participants,  allow  all  customers 
access  to  trade  infocmatioa  shown  on  the  broker 
screen  and.  in  effect  guarantee  all  their  trades.  See 
U.S.  General  Accounting  Office  ("GAO").  U.S. 
Government  SacoiiUeK  An  Examination  of  Views 
Expressed  Abovl  Access  to  Broker's  Services, 
GAO/GGD-48-S  (GAO  Report}. 

*  ■  5ee  Pub.  L.  99-S71.  The  law,  among  other 
things,  authorixes  and  directs  tha  Secretary  of  the 
Treaswy  to  issue  financial  responsibility, 
recotdkeeplng,  and  financial  reporting  uid  audit 
niles.  The  Secretary  also  most  regulate  the 
possession  and  control  of  customer  securities  and 
funds.  The  law  requires  clearing  agencies  that 
provide  centralised  claaranos  and  settlement 
services  in  Government  Securities  to  register  with 
the  Conmiaaion  under  section  17A  of  the  Act  and 
requires  dealeia  and  brokers  that  wsn  previously 
unregulated  lo  register  with  the  Commission  and  to 
loin  either  an  exchange  or  a  registered  securities 
association. 

The  Department  of  the  Treasury  has  issued 
financial  responsibility  rules,  including  minimiini 
net  capital  requirements,  for  Government  Securities 
dealers  and  brokers  that  are  not  subject  to  the 
Ceouniaaion's  net  capital  rule.  See  62  FR  27910  Quly 
24,1907). 

**  For  a  nofe  comprehensive  discussion  of  the 
types  of  dealers  and  their  functions,  tee  GAO 
Report  tupra  note  2a 

"  Through  the  open  market  opatatiaa.  the 
Federal  Reaerve  System  injects  or  withdraws 
money  fran  tha  aooBOBy  bjr  entering  into 
agreements  %»ith  primary  dealers  lo  buy  or  sell 
securities  either  ovtadgbt  or  through  so-called 
reptircfaase  and  ie<iisa  repdrchasa  transactions. 

**  A  primary  dealer  must  adhere  to  the  following 
requirements:  Actively  angaae  in  the  distribution  of 


are  firms  attempting  to  demonstrate 
their  capital  resources,  trading 
activities,  operational  experience  and 
other  qualifications  to  FRBNY  in  order 
to  become  a  primary  dealer.**  These 
firms  also  regularly  provide  position  and 
financial  information  to  the  FRBNY.  Any 
Government  Securities  dealer  that  is 
neither  a  primary  or  an  aspiring  primary 
dealer  is  considered  a  nonprimary 
dealer. 

Government  securities  generally  are 
settled  the  day  after  trade  execution  in 
same-day  funds.  Inter-dealer  trades 
(including  trades  between  brokers  and 
dealers)  are  usually  settled  through 
clearing  agent  banks  over  the  automated 
telecommunication  ("FedWire")  and 
book-entry  custody  systems  maintained 
by  FRBNY.  *•  Virtually  all  transfers  are 
effected  solely  by  bookkeeping  entries 
over  the  FedWire. 

The  Government  Securities  maricet 
currently  operates  under  decentralized, 
inefficient  physical  procedures  for 
comparing  and  clearing  transactions 
among  brokers  and  dealers.  On  the 
morning  after  trade  date  (settlement 
day).  Government  Securities  brokers 
and  dealers  attempt  to  match  each  trade 
for  settlement  (usually  after  1:00  p.m.). 
Brokers  and  dealers  must  attempt  to 
match  each  side  of  a  trade,  resolve  any 
discrepancies  that  result  in  an 
uncompared  trade,  and  send  deUvery 
and  receive  instructions  to  their  clearing 
agents,  all  within  five  to  six  hours. 
During  this  time,  inter-dealer  bn^ers 
and  primeiry  dealers  also  attempt  to 
"pair-off,"  on  a  bilateral  basis,  trades  in 
each  issue  to  reduce  daily  delivery  and 


VS.  Traasuiy  sacoritias  to  faveaton  (this  indudes 
continuously  bidding  at  Treasury  auctions): 
demonstrate  a  willingness  to  make  markets  at  all 
times  in  a  full  range  of  aecnrities  and  have  an 
adequate  customer  baae  and  trading  volume:  have 
capable  managHMBl  of  proven  reputation  and 
characteR  have  sufficient  buaineas  capacity,  trained 
personnel  managerial  coatrols,  and  expertise  in 
tradmg  and  risk  management;  have  an  adequate 
capital  base  relaUve  to  the  risks  taken  in  fulfilling 
its  market  making  responsibilitlas:  and  show  a  kmg 
term  commitment  to  devoting  suffidenl  capital  and 
other  resources  to  the  market  See  GAO  Report 
supra  note  20. 

"  The  qualification  process  typically  takes  at 
least  one  year  frtm  the  time  die  dealer  begins 
providing  FRBNY  witfi  informatioa  See  GAO 
Report  $upra  note  20.  at  U. 

"  Currently,  the  transfer  or  pledge  of  book-entiy 
U.S.  Treasury  securitias  ttiraugb  the  FedWIra  has 
the  effect  of  a  delivery  in  bearer  form  of  such 
securities.  See  91 CFR  S0S.115-a0S.122  (Subpart  O) 
and  31  CFR  3504.  The  Bufaaa  of  Public  Debt  Fiscal 
Sarvioe.  has  publlahed  a  proposal  wrhidi,  upon  final 
adoption,  would  govern  all  book-entry  marketable 
U.S.  T^easufy  Sacuritiaa.  The  ptopoaal  would 
«  preempt  state  law.  inchiding  die  Uniiann 
Commercial  Coda.  «rith  regard  to  dw  transfer  or 
ptadge  of  U.S.  lyeasury  sacuritiaa  through  the 
FedWire  and  amend  SI  CFR  Part  357.  See 
Department  of  the  Treasury  Circular,  PabUc  Debt 
Series.  No.  2-86,  51  FR  43027. 


payment  obligations.  That  process 
entails  identifying  purchases  and  sales 
with  another  trading  party  that  can 
cancel  or  offset  delivery  and  payment 
obligations  between  the  same  trading 
parties,  agreeing  to  cancel  specific 
trades  and  paying  the  differences. 
Clearing  agent  banks  must  then 
coordinate  the  delivery  and  receipt  of 
funds  and  securities  throu^  the 
FedWire  system. 

The  current  confirmation  and  trade 
comparison  process  is  decentralized  and 
may  contribute  to  imcompared  trades 
and  increased  credit  risks  in  settling 
Government  Securities  transactions. 
Growth  in  daily  trading  volume  and 
ootstanding  U.S.  Treasury  securities 
have  increased  concerns  with  the 
operational  aspects  of  clearing  and 
settling  Government  Securities  trades.'^ 
Indeed,  the  Commission  understands 
Government  Securities  dealers  and 
brokers  fi«quently  may  deliver  or  pay 
for  securities  assuming  that  if  the  other 
party  pays  for  securities  or  delivers 
securities  for  payment  then  the  trade 
actually  occurred. 

2.  GSCCs  Trade  Comparison  Service 

As  noted  above,  GSCC  initially  plans 
to  offer  Government  Securities  dealers 
and  brokers  a  centralized,  automated 
comparison  service  for  transactions  in 
U.S,  Treasury  securities,**  The 
Commission  believes  that  GSCC's 
formation  and  its  planned  services 
represent  a  significant  step  toward 
reducing  the  labor-intensive  comparison 
process  for  Government  Securities.  The 
automated  comparison  system  will 
eliminate  the  need  to  manually  match 
trades  and  allow  brokers  and  dealers  to 
concentrate  on  the  pair-off  and 
reconciliation  processes,  as  well  as 
resolving  imcompared  trades. 
Automating  comparison  may  permit 
brokers  and  dealers  to  submit  delivery 
and  payment  instructions  to  clearing 
agent  banks  earlier  in  the  day,  thereby 


*''  The  national  debt  has  grown  from 
approximately  $l-i  trillion  in  1963  to  approximately 
12.5  trillion  at  the  end  of  1967.  Average  daily  trading 
volume  in  U.S.  Treasury  Securibes  has  more  than 
doubled  since  1963.  The  1963  average  daily  trading 
volume  was  approximately  t42  billion  and  the  1967 
average  daily  trading  volume  was  approximately 
IllO  billion.  This  growth  in  trading  activity  has 
caused  a  commensurate  riae  in  volume  on  tha 
FedWire.  In  part  to  accommodate  the  incteased 
volume  of  deliveries,  particularly  at  the  end  of  the 
day,  FedWire  operating  hours  have  routinely  been 
extendad. 

■*  Under  GSCCs  proposed  comparison 
procedures,  GSCC  will  accept  trade  data  fat>m 
partidpanU  until  10  p jn.  eadi  day.  GSCC  will  then 
compare  the  trade  data  submissions  and.  at 
approximately  Stt)  ajn.,  make  available  to 
partidpanta  reports  of  compared,  uncompared  and 
advisory  trades. 
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reducing  late-day  FedWire  deliveries. 
Moreover,  automated  centralized 
comparison  may  help  dealers  and 
brokers  to  identify  uncompared  trades 
and  resolve  those  trades  before  the 
afternoon  settlement  period.  Overall, 
centralized  automated  comparison  may 
help  brokers  and  dealers  obtain  a  better 
handle  on  operational  aspects  and 
financial  risks  involved  in  settling 
Government  Securities  transactions.** 

3.  Facilities  Management 

GSCC  has  a  facilities  management 
arrangement  with  NSCC,  a  registered 
clearing  agency  and  a  substantial 
shareholder  of  GSCC.  Under  die  NSCC- 
CSCC  agreement  NSCC  provides 
administrative  and  technical  services. 
Those  services  include  operation  of 
GSCC's  comparison  system  and  data 
processing,  financial,  support,  internal 
auditing,  compUance  and  legal  services. 

NSCC  has  in  the  past  been  a 
responsible  clearing  agency.'"  NSCC 
provides  comprehensive  clearing 
services  to  the  New  York  Stock 
Exchange,  American  Stock  Exchange 
and  over-the-counter  markets  for 
corporate  equity  and  debt  securities  and 
to  the  mimicipai  securities  market.  As  a 
registered  clearing  agency,  NSCC  is 
subject  to  Commission  oversight  under 
the  Act  which  includes  periodic 
Commission  examinations  and  annual 
independent  accountant  review  of 
internal  accounting  controls. 

4.  Recordkeeping  and  Data  Processing 

The  Commission  believes  that  the 
systems  and  other  controls  surrounding 
GSCCs  recordkeeping  and  data 
processing  functions  are  adequate  to 
meet  the  needs  of  the  expanding 
Government  Securities  market.  In 
providing  the  comparison  service,  GSCC 
will  collect  standardized  trade  data 
fix)m  GSCC  members  concerning  trades 
with  other  GSCC  members,  and 
compare  that  data  to  determine  whether 
the  two  parties  to  a  trade  submitted 
identical  information.  If  the  information 
matches,  then  the  trade  is  considered 
compared.  GSCC  will  notify  participants 
of  all  compared  trades  and  of 
unmatched  trade  data.  If  the  information 
does  not  match,  participants  must 
resolve  the  reported  differences  among 
themselves. 

NSCCs  internal  audit  department  on 
behalf  of  GSCC,  reviews  the  adequacy 


**  GSCC  hai  had  numerous  converMtiona  with 
FKBNTt  operationa  officiala  raganUng  the 
operational  aspect*  of  it*  compariaon  tyatem.  The 
Comini*aion  itafT  aUo  ha*  had  convertationa  with 
the  FRBNY  and  plan*  to  continue  coofdinating  it* 
efforts  with  the  staff  of  the  Federal  Reaerve  and 
FRBTJY  regarding  GSCC 

"  See  Full  Regiitratioa  Order,  supra.  Note  S. 


of  GSCC's  systems  and  controls.  The 
Audit  Committee  of  GSCC's  Board  of 
Directors  are  composed  of  non- 
management  directors.  The  Audit 
Committee  oversees  internal  audit 
programs  implemented  by  internal  or 
NSCC  auditors,  makes  a 
recommendation  to  the  GSCC  Board  of 
Directors  concerning  the  selection  of 
GSCCs  independent  public  accoimtant 
and  reviews  the  system  of  internal 
accounting  controls  with  the 
independent  public  accountant.  Under 
GSCC's  rules,  the  independent  public 
accountant  performs  annually  an 
evaluation  of  GSCC  internal  accounting 
controls,  and  GSCC  must  make  the 
accountant's  opinion  and  report 
available  to^  participants. 

NSCC,  through  the  Securities  Industry 
Automation  Corporation  ("SLAC"). 
provides  GSCC  with  redundant 
computer  hardware  and  software  and 
also  provides  backup  computer 
capability.  GSCC  duplicates  alt 
incoming  data  daily  and  stores  them  at 
off-site  locations,  which  enables  GSCC 
to  reconstruct  quickly  its  data  base  in 
the  event  of  a  disaster.'*  GSCC's 
computer  center  is  operated  by  SIAC 
and  is  equipped  with  an  independent 
source  of  power,  air  conditioning  and 
water  to  assure  a  continuous  processing 
environment 

5.  Financial  Risk  Management 

The  Commission  believes  that  GSCC's 
rules  are  adequately  designed  to  protect 
GSCC  and  its  participants  against 
financial  losses  associated  with  its 
services.  GSCC  does  not  interpose  itself 
between  two  parties  to  a  trade  and,  at 
this  time,  does  not  provide  trade 
accounting,  netting  functions  or  payment 
and  delivery  facilities.  GSCC  reports  to 
participants  all  matched  and  unmatched 
trades.  Moreover,  partidpants  have  a 
duty  to  check  the  matched  trades  for 
accuracy,  and  participants  are  still 
responsible  for  the  settlement  function 
through  their  respective  clearing  agent 
banks.  Thus,  GSCC  doas  not  assume 
any  liability  for  member  settlement 
defaults  or  member  losses  associated 
with  those  defaults. 

Although  financial  risks  to  GSCC  and 
its  participants  are  minimized  by 
GSCC's  limited  role  as  a  central 
comparison  facility,  failure  to  perform 


"  GSCC  currently  doe*  not  have  off-site  backup 
facilitie*.  GSCC  i*  negotiating  with  Security  Padfic. 
it*  loftware  developer,  to  provide  such  facilitiea.  In 
the  event  of  a  dlsaater  prior  to  the  conclusion  of 
those  negotiationa.  GSCC  believes  that  Security 
Pacific  would  allow  GSCC  to  use  Security  Pacific 
facilities.  GSCC  has  agreed  to  put  in  place  a 
satisfactory  diaaatar  recovery  capabilttjr  aa  soon  as 
possible.  GSCC  alao  understands  that  such 
capability  must  be  in  piaua,  at  least  prior  to 
commencing  a  netting  service. 


that  function  accurately  or  in  a  timely 
manner  could  affect  adversely  GSCC's 
members'  ability  to  settle  securities 
transactions.  GSCC  copies  all  member 
trade  data  submissions  when  received, 
to  permit  GSCC  to  perform  the 
comparison  function  at  another  location. 
In  the  unlikely  event  that  data  were 
destroyed  or  GSCC  was  unable  to 
perfona  its  comparison  service, 
participants,  although  inconvenienced, 
could  physically  compare  tickets,  as 
they  now  do. 

6.  System  Service  Capacity 

Because  of  the  volume  of  daily  trading 
activity,  the  short  time  frame  within 
which  trades  must  be  settled,  and  the 
importance  of  the  market  for  U.S. 
Treasury  securities,  the  Commission 
sought  assurances  that  GSCC  will 
perform  its  functions  accurately  and  on 
a  timely  basis  under  severe  maricet  and 
operational  conditions.  GSCC  and  its 
facilities  manager  have  represented  they 
would  be  able  to  meet  anticipated 
market  volume  peaks,  similar  to  those  in 
October  1987.**  In  addition,  GSCC  has 
assured  the  Commission  that,  even 
during  a  period  of  unusually  high 
volume,  GSCC  has  the  computer  and 
communication  capability  to  receive 
data  fit>m  participants,  process  that  data 
and  send  processed  data  to  participants 
within  the  time  frame  established  by 
GSCC. 

GSCC  has  successfully  tested  its 
comparison  system  for  more  than  a 
year.**  Based  on  those  tests,  GSCC 
expects  90%  or  more  of  the  trades  to 
match  successfully  through  the 
automated  comparison  system.  GSCC 
estimates  that  its  system  has  the 
capacity  to  compare  up  to  400,000  trades 
per  day.  GSCC  has  tested  its  operating 
systems  to  ensure  it  can  accommodate 
50,000  trade  sides  and  256 


**  See  letter  from  Robert  A.  Scfaultx.  Senior  Vice 
President.  NSCC.  to  lonalhan  Kallman.  Assistant 
Director,  Division  of  Marliel  Regulation  (March  3. 
1988)  and  from  Frederick  B.  Roemer,  First  Vice 
Preaident.  GSCC  to  Jonathan  KaUman,  Assistant 
Director,  Division  of  Market  Regulation  (March  3, 
1988).  File  No.  800-23. 

**  In  addition,  GSCC  twice  has  tested  its  netting 
syatem  •ucce*«fully.  The  first  netting  test  was 
conducted  in  Oecemtier  1988  and  covered  one 
week's  brokered  trade  data  for  U.S.  Treasury  bonds, 
bills  and  notes.  The  te*t  produced  a  "netting  factor" 
(the  percentage  of  trade*  that  are  netted  out  before 
aettlement  or  before  receive  and  delivery  tickets  are 
produced)  of  81%  for  51  dealer  and  7  broker 
participant*  ia  the  test  The  second  test  was 
conducted  in  May,  1987  and  covered  trading  in 
when-issued  govemment  securities  and  secondary 
tra(&ng  in  Treasury  STRIPS  and  govemment  agency 
securitie*  (except  mortgage-ltacked  *ecurities).  The 
second  test  produced  a  netting  factor  of  82%  for 
regular  way  trading  and  99%  for  actively-traded 
when-issued  securities  for  the  full  month's 
transactions  for  SI  dealers  and  brokers. 


communication  ports.**  Within  the  first 
few  months  after  commencing 
operations.  GSCC  expects  to  have 
approximately  00  participants 
submitting,  in  the  aggregate, 
approximately  20,000  trade  sides  per 
day.  Assuming  00  participants  use  its 
comparison  operation.  GSCC  believes  it 
will  continue  to  have  significant  excess 
capacity.** 

C.  Participation  Standards 

Section  17A(b)(3)fB)  of  the  Act 
enumerates  certain  categories  of 
persons  a  clearing  agency's  rules  must 
authorize  as  potentially  eligible  for 
access  to  clearing  agency  membership 
and  services.**  Section  17A(b){4)(B)  of 
the 'Act  contemplates  that  a  registered 
clearing  agency  have  financial 
responsibility,  operational  capability, 
experience  and  competency  standards 
that  are  used  to  accept  deny  or 
condition  participation  of  any 
participant  or  any  category  of 
participants  enumerated  in  section 
17A(b)(3)(B). 

GSCC  rules  provide  that  persons  * 
eligible  for  GSCC  membership  and 
services  include  all  Govemment 
Securities  dealers,  brokers  and  clearing 
agent  banks  and  any  other  entities  or 
persons  that  can  demonstrate  to  GSCC 
that  their  business  and  capabilities  are 
such  that  they  could  reasonably  expect 
material  benefit  from  direct  access. 
GSCC  rules  require  that  a  participant 
must  have  the  ability  to  perform  as  a 
clearing  member  but  do  not  set  any 
specific  operational  capacity,  financial 
responsibility,  experience  or 
competency  standards. 

In  its  registration  application,  GSCC 
requested  an  exemption  from  sections 
17A(b)(3)P)  and  17A(b)(4)(B)  of  the  Act 
As  required  by  section  17A(b)(3)(B)  of 
the  Act  GSCC  rules  do  not  spedfically 
enumerate  certain  categories  of 
membership.  In  addition.  GSCC  rules  do 
not  include  applicant  and  member 
financial  standards  as  contemplated  in 
section  17A(b](4)(B)  of  die  Act  GSCC. 
however,  has  represented  that  it  will 
develop  appropriate  member  financial 
and  operational  standards  in  the  near 
future,  before  it  expands  its  range  of 
services,  and.  in  any  event  before  it 


**A  communication  port  Is  a  dedicated  line  in 
«rfaicfa  infofmaUoD  can  flow  between  GSCC  and  the 
participanL  There  may  be  multiple  communication 
hook-up*  with  ana  participant  The  capacity  can  be 
•asily  axpandad  to  aooommodale  mora  partidpanta. 

**  GSCC  haa  tested  operating  systama 
extensively,  and,  among  other  things,  procesaed 
•UGceaafuUy  a*  many  a*  lOOAlO  trade  aide*. 

**  nxwe  penons  Include,  among  others: 
Regiatered  broker-dealer*,  other  regislared  clearing 
•gendea,  registered  Investment  companies,  banks 
and  insurance  companies. 


offers  trade  accounting  or  netting 
services. 

The  Commission  believes  that 
temporarily  exempting  GSCC  from 
sections  17A(b)(3](B]  and  17A(b)(4](B)  is 
appropriate.  Financial  and  operational 
membership  standards  depend,  in  part 
on  the  extent  and  manner  in  which  the 
clearing  agency  allocates  losses 
resulting  from  member  defaults,  GSCC 
its  members  and  other  interested 
organizations  are  still  developing  the 
fi-ameworic  for  GSCCs  netting  service, 
and  significant  changes  in  the  default 
loss  allocations  could  require  material 
changes  to  GSCC's  participation 
standards.  Second,  GSCC  is  the  first 
privately-owned  central  clearance  and 
setUement  facility  for  Govemment 
Securities  (other  than  for  mortgage- 
backed  securities).  Although  the 
Treasury  Department  recenUy  has 
established  minimum  capital 
requirements  for  Govemment  Securities 
brokers  and  dealers,*''  the  Commission 
recognizes  that  those  requirements  may 
not  adequately  address  ihe  anticipated 
credit  risks  associated  with  clearing 
agency  membership,  GSCC's  experience 
may  provide  guidance  in  setting 
financial  standards  for  its  members. 

In  developing  these  standards,  the 
Commission  believes  GSCC  must  ensure 
that  its  applicant  and  continuing 
membership  standards  are  fair  and  are 
necessary  to  protect  the  clearing  agency 
and  its  participants  from  unreasonable 
risk.**  GSCC  must  file  those  standards 
under  section  19(b]  of  the  Act  Thus, 
GSCC's  standards  will  be  the  subject  of 
public  comment  and  specific 
proceedings  to  assure  that  those 
standards  are  consistent  with  the  Act** 


"  See  17  CPR  40ai.  402.l-402.2d.  52  FR  27910 
(July  24, 1967).  See  also  17  CFR  24ai5c3-l. 

**  Those  rules  must  be  designed  to  prevent  unfair 
discriminaUoB  in  the  admission  of  participants  and 
among  participants.  See  Standards  Releaae,  supra 
note  10.  In  this  connection,  the  Commission  is  very 
concenied  that  the  initial  dealer  membership  of 
GSCC  Is  composed  entirely  of  primary  (and  aspiring 
pcimaiy)  dealers.  We  wish  to  emphasii*  that  in  light 
of  the  present  finandal  and  examination 
requirements  impoaad  oo  all  Govemment  Se<:urities 
dealers,  any  final  credit  and  operational  atandards 
which  contain  such  an  arbitrary  distinction  would 
l>e  inconsistent  writh  the  Act  and  could  not  l>e 
approved. 

**  Of  course.  GSCCs  exemption  from  tiie 
requirements  of  secUons  17A(bKS)(B)  and 
17A(bH4)(B)  of  the  Act  does  not  pwmit  GSCC  to 
discriminate  unfairiy  among  applicanta  for 
memliership  or  member  access  to  GSCCs 
comparison  service.  Moreover,  under  section  19(g). 
GSCC  must  comply  with  its  own  rules.  As  noted 
ibove,  those  rules  require  GSCC  to  admit  to 
membership  government  aecuritiea  tiroker*,  dealers 
and  dearing  agent  banks.  See  GSCC  Rule  2. 


D.  Standard  of  Can 

Although  the  Act  does  not  specify  the 
standard  of  care  that  must  be  exercised 
by  registered  clearing  agencies  with 
respect  to  non-custodial  functions,  the 
statute  requires  clearing  agencies  to 
promote  accurate  clearance  and 
settlement  of  securities  and  to  safeguard 
securities  and  fimds.***  The  Commission 
reviews  non-custodial  clearing  agency 
services  on  a  6ase-by-case  basis  and,  in 
determining  the  appropriate  standard  of 
care,  balances  the  need  for  a  high 
degree  of  clearing  agency  care  with  the 
effect  the  resulting  liabilities  may  have 
on  clearing  agency  operations,  costs, 
and  safeguarding  of  securities  and 
funds.* ' 

GSCC  plans  to  offer  comparison 
services  imder  a  gross  negligence 
standard  of  care.  The  Commission 
believes  that  this  standard  of  care  is 
consistent  with  the  Act  and  earlier 
interpretations  of  section  17A 
concerning  non-custodial  clearing 
agency  functions.  Historically,  the 
Commission  has  left  to  user-govemed 
clearing  agencies  the  question  of  how  to 
allocate  losses  associated  with  non- 
custodial, data  processing,  clearing 
agency  fimctions,  and  has  approved 
clearing  agency  services  embodying  a 
gross  negligence  standard  of  care.  The 
Commission  believes  tiiat  a  gross 
negligence  standard  of  care  may  be 
appropriate  for  certain  non-custodial 
functions  that  consistent  with 
minimizing  risk  mutualization,  clearing 
agency  members,  through  dieir  Board  of 
Directors,  determine  to  allocate  to 
individual  service  users. 

Nevertheless,  the  Commission  is 
concerned  that  GSCCs  failure  to 
perform  accurately  and  timely  the 
comparison  service  could  affect 
adversely  theiability  of  GSCC  members 
to  deliver  securities  and  effect  trade 
settlements.  Considering  the  size  of  the 
Govemment  Securities  market  and  the 
next-day  time  frame  for  trade 
settlements,  the  Commission  believes  it 
is  appropriate  for  GSCC  to  undertake,  in 
the  near  future,  an  ordinary  negligence 
standard  of  care  in  performing  all 
functions  affecting  member  settiements 
of  Govemment  Securities. 


*'  The  Commit*ion  believe*  that  rather  than 
promulgate  a  specific  standard  of  care  for  non- 
custodian  fun^ions,  the  preferable  approach  la  for 
tiie  dearing  agencjr  and  Hs  participants  to  eeta)>Hah 
their  own  standard  iMcaaae  atancterds  of  care 
represent  an  allocation  of  rights  and  liabilities 
between  a  clearing  agency  and  ita  partidpants. 

*'  See,  e^„  Pidl  Registiatian  Order,  supra  note  5: 
Securities  Bxchai«e  Act  Release  No.  2294a  51 FR 
Ties  (Frtmiaiy  28, 1988). 


Federal  Register  /Vol.  53,  No.  104  /  Tuesday.  May  31.  1988  /  Notices 


Fadeial  Regitter  /  Vol.  53.  No.  104  /  Tuesday.  May  31.  1968  /  Noticeg 


Federal  Regjster  /Vol.  53.  No.  104  /  Tuesday.  May  31.  1988  /  Notices 


l.oo4w 


E.  Fair  Representation 

Section  17(b)(3)(C)  requires  that  a 
clearing  a^ocy's  rules  assure  fair 
representation  to  its  participants  and 
shareholders  in  the  selection  of  its 
directors  and  administration  of  its 
affairs.  The  Conunission  has  interpreted 
the  fair  representation  standard  to 
require  specific  clearing  agency  rules 
that  are  designed  to  facilitate  continuing 
fair  representation  of  clearing  agency 
participants.**  As  discussed  below,  the 
Commission  is  temporarily  exempting 
GSCC  from  compliance  with  section 
17A(b)(3KC}  of  the  Act. 

The  GSCC  shareholders'  agreement 
estabbabes  the  stnicture  and 
composition  of  the  GSCC  Board  of 
Directors.  After  the  completion  of  the 
current  stock  offering  to  eligible 
purchasers,  the  present  GSCC  board  will 
be  replaced  by  a  15  member  GSCC 
board  comprised  of  six  primary  or 
aspiring  {ffimary  dealers,  three  brokers, 
three  clearing  agent  banks,  one  j 

management  director  (GSCCs 
President)  and  two  NSCC  designated 
directors.  That  initial  Board  would  serve 
for  three  years.  For  subsequent 
elections,  the  twelve  participant  director 
positions  will  be  divided  into  three 
classes  (one  class  elected  for  three 
years,  the  second  for  two  years  and  the 
third  for  one  year).  In  1901,  each  class 
will  be  composed  of  die  following 
categories:  Two  primary  or  aqiiring 
primary  dealers;  one  broker,  and  one 
clearing  agent  bank.  In  subsequent 
elections,  four  participant  directors  will 
be  elected  annually  regardless  of  their 
participation  category.  Participant 
directors  must,  by  definition,  be 
shareholders,  wUch  initially  «vill  be 
primary  cmd  aspiring  primary  dealers, 
brokers  and  clearing  banks. 

Under  the  GSCC  shareholders' 
agreement,  GSCC  will  nominate 
candidates  for  participant  director 
positions.  Any  participant  may 
nominate  adctitional  candidates  by  filing 
with  the  Secretary  of  GSCC  a  petition 
signed  by  at  least  five  participants.  All 
nominees  will  be  submitted  to  all  GSCC 
participants  for  a  vote.  Those  nominees 
receiving  the  greatest  number  of  votes 


**  The  Act  does  not  define  fair  representatioii  or 
•el  op  puUcidar  ftandudi  of  rayraamlMioa. 
Instead,  it  provide*  that  tlie  Coaateiea  naat 
detennine  whether  the  rule*  of  the  clearing  agency 
regarding  the  manner  in  wfaidi  dedaiona  are  made 
give  fair  voice  to  paiticipaiila  as  wM  as  to 
shareholders  is  Hm  aalecttaB  ofdirectcts  and  the 
adndiiislralkm  of  its  aSalrs.  With  iwpKn  to 

I '-ting  rnrHripams  Trith  a  iiiaaiiliiufiil 

opportunity  to  be  nepiaaeulad  in  the  aelection  of  the 
boaid  ofdiieUwaand  Ik*  admlnlstratioa  of  the 
clearing  afcncy's  affain.  Hm  Staadarda  covaaei  that 
each  dearing  ag*Dcy-s  pnMMkBM  b*  erahMlad  on 
a  case-by.caae  basis.  See  Standards  Reieaae.  ttipn 
noteia 


by  class  and  category  will  be  certified  to 
the  shareholders  for  election.  Under  the 
shareholders'  agreement,  shareholders 
will  be  required  to  vote  for  the  selected 
participant  directors. 

Under  the  shareholders'  agreement, 
each  participant  will  be  entitled  to  cast 
votes  based  on  the  participants'  use  of 
certain  GSCC  services.  Comparison-only 
participants  will  be  entitled  to  two  votes 
and  those  participants  that  also  use  the 
netting  services  will  be  entitled  to  four 
votes.  The  shareholder's  agreement  also 
allows  for  cumulative  voting.  Thus,  a 
participant  may  cast  all  its  votes  for  one 
nominee  or  divide  its  votes  among 
several  nominees. 

A  GSCC  management  director  will  be 
designated  by  die  GSCC  Board  and  will 
be  elected  for  a  one-year  term,  and  «vill 
serve  at  the  discretion  of  the  GSCC 
Board.  Two  NSCC-designated  directors 
also  will  be  elected  for  one-year  terms 
and  will  serve  at  the  discretion  of  the 
NSCC  Board.  Under  the  shareholders' 
agreement  shareholders  wiO  be 
required  to  cast  their  votes  in  favor  of 
the  non-participant  directors  so 
designated. 

GSCC  believes  that  electing  the  entire 
board  to  a  three-year  term  is 
appropriate  as  GSCC  grows  and 
expands  its  services  and  participant 
base.  Moreover,  GSCC  believes  the 
categ<mes  for  the  initial  board  election 
reasonably  reflect  the  present 
membersldp  of  GSCC. 

The  Commission  preliminarily 
believes  that  the  composition  of  GSCCs 
Board  of  Directors  reasonably  reflects 
GSCCs  anticipated  initial  membership. 
Nevertheless,  the  Commission  believes 
it  is  appropriate  to  defer,  until  a  later 
date,  its  determination  whether  the 
selection  process  for  GSCCs  Board  of 
Directors  assures  participants  fair 
representation,  because  GSCC  plans  to 
expand  its  services  during  the 
temporary  registration  period  and 
because  of  the  uncertainty  in  GSCCs 
final  participant  base.*'  "Thns,  the 
Commission  plans  to  reevaluate  the 
selection  process  for  the  Board  of 
Directors  before  granting  full 
registration  as  a  clearing  agency. 

F.  Other  Determinations 

1.  Capacity  To  Comply  With  die  Act  and 
Enforce  Compliance  by  Participants 

(i)  GSCC  Compliance  with  the  Act 
Section  17A(b)(3MA)  of  die  Act  requires 
that  GSCC  have  the  capacity  to  comply 
with  the  provisions  ofdie  Act  and  the 


**  The  Coramissian  notes,  however.  Its 
expectation  that  GSCC  will  not  place  arbitrary 
barriers  to  paitidpatian  by  financially  qnaUfled 
government  securities  broken  and  dealers.  See 
Standards  Release,  tupra  note  10. 


ndes  and  regulations  diereunder. 
Commission  rules  require  GSCC  to  keep 
and  preserve  certain  records,*t.obtain 
and  retain  fingerprints  from  personnel,*' 
and  register  and  participate  in  the 
Commission's  Lost  and  Stolen  Securities 
Program."  The  Commission  staff 
intends  to  monitor  GSCC  to  assure  its 
compliance  with  the  Act.  In  addition,  the 
staff  has  reviewed  GSCCs  rules  and 
procedures  and  GSCCs  facilities 
management  arrangement  with  NSCC. 
Based  upon  that  review  and  the 
Commission's  experience  with  NSCC  as 
a  registered  clearing  agency,  the 
Commission  believes  that  GSCC  has  the 
capability  to  comply  with  the  Act  and 
its  rules  and  regulations. 

(ii)  GSCC  Enforcement  of  Participant 
Compliance  with  GSCC  Rules  and 
Procedures.  Section  17A(b)(3)(A)  of  die 
Act  also  requires  GSCC  to  have  the 
capacity  to  enforce  participant 
compUance  widi  its  rules.  GSCCs  rules 
must  provide  GSCC  wiUi  the  ability  to 
impose  appropriate  sanctions  on 
participants  that  violate  GSCCs  rules  *'' 
and  must  provide  fair  procedure  for  die 
imposition  of  sudi  sanctions.*'  GSCCs 
rules  provide  for  disciplinary  procedures 
to  enforce  compliance  with  GSCCs 
rules  and  the  authority  to  impose 
appropriate  sanctions. 

Under  GSCCs  rules,  GSCC  may 
impose  a  fine  of  up  to  $5,000  or 
expidsion.  suspension,  limitation  of  or 
restriction  on  activities,  functions  and 
operations,  or  censure  or  any  other 
fitting  sanction.  Except  when  a 
participant  is  summarily  suspended  or 
summarily  prohibited  or  limited  access 
to  services,  GSCC  rules  require  GSCC  to 
furnish  a  written  statement  of  charges  to 
the  affected  GSCC  member  before  the 
imposition  of  any  fine  or  other  sanction. 
Only  the  Board  of  Directors  or  a  Board- 
designated  Committee  composed  of 
directors  may  impose  a  summary  action 


**  Rule  17a-l  requires  a  regiilered  clearing 
agency  to  keep  and  preserve  at  least  one  copy  of  all 
documents,  including  oonvapoDdence.  memoranda, 
papers,  books,  notice*.  accoMts.  mid  other  records, 
as  are  made  or  received  by  it  in  the  course  of 
business. 

♦•  Rule  17f-2  requires  a  registered  clearing  agency 
to  obtain  and  maintain  a  record  of  fingerprints  of 
each  of  Its  directars,  oAcsr  uid  employees  who  do 
not  qualify  for  an  exempUoo  from  fhigeiprinting 
contained  within  the  rule.  A  copy  of  each  set  of 
fingerprints  must  also  be  sent  to  the  Federal  Bureau 
of  liiveetigation. 

**  17f-l  requires  a  reglsteied  clearing  sgency  to 
register  and  paitidpata  in  the  Lost  snd  Stolen 
Securities  Program  CTrogram").  Under  the  Program, 
a  participant  is  required  to  report  the  discovery  of  a 
theft  or  loee  of  a  secBrily  and  to  inquire  with  respect 
to  securities  wUdi  come  into  its  possession  whether 
the  security  haa  been  reported  lost,  raissii^  or 
stolaa. 

"  See  section  17A(BM3NC)  of  the  Act. 

♦•  See  section  17A(bM3MH)  of  Ae  Act. 


and  then  only  under  certain  limited 
conditions  in  accordance  with  section 
17A(b)(5)(C}  of  die  Act*' 

The  affected  participant  or  applicant 
has  a  ri^t  to  appeal  die  fine  or  other 
sanction  (including  summary 
suspension)  to  an  impartial  panel  of 
directors.  Accept  for  summary  actions,  a 
fine  or  other  sanction  shall  be  stayed  ' 
pending  the  appeal.  Decisions  of  die 
panel  are  final,  but  the  Board  of 
Directors  may  in  its  discretion  modify 
any  sanction  or  reverse  any  decision  of 
the  Panel  that  is  adverse  to  the 
interested  participant  Under  the  Act 
the  affected  participant  may  appeal  final 
clearing  agency  decisions  to  the 
Commission  or  its  appropriate 
regulatory  agency.  "The  Commission 
believes  that  these  prpcedures 
substantially  fulfill  the  requirements  of 
die  Act 

2.  GSCC  Fees 

Section  17A(b](3)(D)  of  die  Act 
requires  a  clearing  agency's  ndes  to 
allocate  equitably  among  participants 
reasonable  fees,  dues  or  other  charges. 
Section  17A(b)(3)(E)  of  the  Act  provides 
that  clearing  agency  rules  may  not 
impose  any  schedtde  of  prices  or  fix 
rates  for  services  rendered  by 
participants.  GSCCs  application  for 
registration  does  not  contain  accoimt 
maintenance  or  comparison  service  fees 
for  members.  The  Commission 
understands  that  GSCC  plans  to 
establish  fees  in  the  near  future.  GSCC 
must  file  its  proposed  fee  schedule 
imder  section  19(b)  of  the  Act  for 
Commission  review  before  imposing  any 
fees  or  other  charges. 

3.  Competition 

Section  17A(a)(2)  of  the  Act  directs 
the  Commission  to  have  due  regard  for 
the  maintenance  of  fair  competition 
among  brokers,  dealers,  clearing 
agencies,  and  transfer  agents.  Section 
17A(b)(3)(I)  provides  that  a  clearing 
agency's  niles  may  not  impose  any 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act.  As  discussed 
below,  the  Commission  believes  that 
GSCC  rules  and  its  registration  as  a 
clearing  agency  will  not  impose  any 
inappropriate  burden  on  competition. 

The  Commission  believes  that  GSCC 
services  can  make  efficient  automated 
processing  available  to  a  wide  universe 
of  institutions,  thus  decreasing  the  need 


for  each  institution  to  develop  its  own         IV.  Conclusions  and  Detanninatfoas 


«•  See  GSCC  Rule  4e.  A  participant  may  be 
suspended  summarily  it  among  other  things,  the 
participant  Ik  (1)  Rxpelled  or  suspended  from  any 
setf-regolatoty  otganisatioii:  or  (2)  in  such  financial 
or  operating  difficulty  that  GSCC  determines  that 
such  action  is  necessary  for  the  prolectioa  of  GSCC 
its  participants,  creditors  or  investors. 


in-house  processing  systems,  hire 
personnel  and  incur  other  expenses 
associated  with  traiuaction  processing. 
Although  GSCC  does  not  have 
applicable  financial  responsibility  or 
specific  operational  standards,  as 
contemplated  by  section  17A(b)(4)(B), 
GSCCs  rules  do  not  prohibit  any 
Government  Securities  broker. 
Government  Securities  dealer  or  other 
institution  that  will  benefit  from  the  use 
of  GSCCs  services  bom  joining  GSCC, 
provided  the  institution  has  the  capacity 
to  provide  GSCC  all  necessary 
information  needed  to  process 
transactions.  In  addition,  GSCC  is 
committed  to  developing  appropriate 


The  Commissiqp  has  reviewed 
GSCCs  application  for  registration  as  a 
clearing  agency  pursuant  to  section 
17A(b)  and  19(a)(1)  of  die  Act  and 
pursuant  to  Rule  17Ab2-l  under  the  Act 
and  GSCCs  request  for  exemption  from 
one  or  more  of  the  determinations  the 
Commission  is  directed  to  make 
pursuant  to  subparagraph  (A)-(I)  of 
section  17A(b)(3)  of  die  Act 

After  reviewing  GSCCs  application 
for  registration,  the  Commission  has 
determined  that  GSCC  is  organized  and 
has  the  capacity  to  be  able  to  facilitate 
the  prompt  and  accurate  clearance  and 
setUement  of  securities  and  to  safeguard 
funds  in  its  custody  or  control  or  for 


financia  IresponsibUity  and  operational  x  y^y^^  jj  ^  responsible;  to  comply  widi 
standards  consistent  widi  die  standards  \^e  provisions  of  die  Act  and  die  rules 
before  GSCC  begins  to  provide  any  Xj  regulations  diereunder  to  enforce 

service,  odier  than  b-ade  comparison,  ^mpliance  by  its  participants  *vith  the 


including  netting.*^ 

The  Commission  believes  that  GSCCs 
registration  will  not  result  in  any 
inappropriate  burdens  on  competition 
among  banks  or  other  entities  providing 
clearing  services.  Banks  and  other 
entities  providing  clearing  services  can 
participant  in  GSCC  and  likely  will 
continue  to  perform  setdement  services 
for  a  majority  of  Government  Securities 
brokers  and  dealers. 

G.  GSCCs  Request  for  36  Month 
Temporary  Registration 

GSCC  has  requested  a  36  month 
temporary  registration  period.  GSCC 
plans  to  expand  its  services  and  to  offer 
those  expanded  services  to  a  wider 
range  of  participants  in  the  Government 
Securities  market'*  GSCC  believes  it 
needs  the  next  several  years  to  develop 
and  implement  those  services. 

The  Commission  agrees  with  GSCC 
that  given  the  exptuision  of  the  services 
and  participant  base,  a  36  month 
temporary  registration  period  is 
reasonable.  "Tlie  Commission  also 
believes  that  the  36  month  period  will 
allow  the  Commission  time  to  review 
GSCCs  services  in  light  of  the 
Standards  and  to  review  GSCC  as  a 
fully  fimctioning  clearing  agency  before 
the  Commission  considers  whedier  to 
grant  GSCC  full  registration  as  a 
clearing  agency. 


*"  In  developing  additional  services  and 
parUdpstion  standards,  GSCC  must  ensure  that 
standards  do  not  impose  any  burden  on  competition 
not  necessary  or  appropriate  in  furtherance  of  the 
purpose  <rf  the  Act  See  Standards  Release,  supra 
note  10. 

■>  See  letter  from  Karen  L  Sapersteia  Assodate 
General  Counsel  GSCC  to  Jonathan  Kallman. 
Assodate  Diredor.  Division  of  Maricet  Regulation 
(March  IS,  1988). 


rules  of  the  clearing  agency;  and  to  carry 
out  the  purposes  of  section  17A.  The 
Commission  also  has  determined  that 
the  GSCC  rules  are  designed  to  promote 
prompt  and  accurate  clearance  and 
setdement  of  securities  transactions;  to 
assure  the  safeguarding  of  securities  and 
funds  which  are  in  the  custody  or 
control  of  GSCC  or  for  which  it  is 
responsible;  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
the  clearance  and  settlement  of 
securities  transactions;  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  national  system  for  the 
prompt  and  accurate  clearance  and 
setdement  of  securities  transactions;  to 
prevent  unfair  discrimination  in  the 
admission  of  participants  or  among 
participants  in  the  use  of  GSCC;  and.  in 
general  to  protect  investors  and  the 
public  interest  In  addition,  the 
Commission  has  determined  that  GSCC 
ndes  provide  for  the  equitable  allocation 
of  reasonable  dues,  fees  and  other 
charges  among  its  participants;  do  not 
impose  any  schedtde  of  prices,  or  fix 
rates  or  other  fees,  for  services  rendered 
by  its  participants;  provide  for 
appropriate  discipline  of  participants  for 
violation  of  any  provision  of  GSCC  rules 
by  expidsion.  suspension,  limitation  of 
activities,  functions  and  operations, 
fines,  censure,  or  any  other  fitting 
sanction;  provide  a  fair  procedure  with 
respect  to  the  disciplining  of 
participants,  the  denial  of  participation 
to  any  person  seeking  participation 
therein,  and  the  prohibition  or  limitation 
by  GSCC  of  any  person  with  respect  to 
access  to  services  offered  by  the 
clearing  agency;  and  do  not  impose  any 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act 
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With  regard  to  GSOC*  requect  for  a 
temporary  exemption  bom  the 
participation  requirements,  including 
finandal  responsibility  and  operatiooal 
capability  standards,  of  section 
17A(bK3)(B)  and  17A(bM4)(B)  of  the  Act 
the  Commission  believes  that  it  is 
appropriate  to  temporarily  exempt 
GSCC  from  those  participation 
requirements  while  it  only  provides 
comparison  services.  GSCC,  however, 
must  have  participation  requirements 
that  comply  with  section  17A  in  place 
and  approved  by  the  Commission  before 
offering  netting  services  to  its 
participants.  Because  of  GSCCs 
planned  expansion  of  services  and  the 
uncertainty  of  GSCCs  participant  base, 
once  it  expands  services,  the 
Commission  believes  it  is  appropriate  to 
temporarily  exempt  GSCC  from  the  fair 
representation  requirements  of  section 
17A(b)l3)(q  of  the  Act  The  Commission 
reserves  the  right  to  modify,  by  order 
(including  such  orders  as  the 
Commission  may  issue  under  section 
19(b)  of  the  Act  in  connection  with 
changes  to  GSCCs  rules),  the  terms, 
scope,  or  conditions  of  the  exemptions 
from  the  ptutidpation  and  the  fair 
representation  requirements  of  section 
17A  of  the  Act.  if  it  determines  such 
modification  is  appropriate  for  the 
protection  of  investors  or  in  the  public 
interest 

With  regard  to  the  request  for  a  36 
month  temporary  registration  period,  the 
Commission  believes  that  36  months  is 
an  appropriate  time  period  for  GSCC  to 
develop  and  expand  its  services  and 
participant  base  within  the  Government 
Securities  market  and  to  allow  the 
Commission  appropriate  time  to  review 
its  determination  and  to  consider 
whether  to  grant  GSCC  full  registration 
as  a  clearing  agency. 

It  is  therefore  ordered,  pursuant  to 
sectioo  17A(b)(2)  and  19(a)  of  the  Act 
and  Rule  17Afai2-l(c)(2)  thereunder,  that 
GSCCs  registration  be  and  it  hereby  is 
granted,  and  that  GSCC  her^  is 
granted  exemptions  bom  the 
participation  standard  in  sections 
17A(b)(3)(B)  and  17A(b)(4)(B)  of  die  Act 
and  the  fair  representatioa  standard  in 
section  17A(b)(3KC)  of  die  Act  subject 
to  the  terms,  exemptions  and  other 
qualifications  contained  in  this  order,  to 
be  effective  for  not  more  than  36  months 
from  the  date  of  this  order. 

By  tiw  Commission. 

Dated-  May  24. 1968. 
SfaMqr  E.  HoUb. 
Aasutant  Secretary. 

[FR  Doc  88-12123  Filed  S-27-88;  8:45  am] 
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S«H-R«galalory  OrganbaHons; 
Applicatiotw  for  (MMMi  Trading 
PrivNagM  and  of  Oppoflunlly  for 
n^Brnig;  Nnawwi  cviuui  csuHiiya,  inc 

May  24. 1988. 

The  above  named  national  securities 
exchange  has  filed  applications  with  die 
Securities  and  Exchange  Commission 
pursuant  to  section  12(f)(1)(B)  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereunder,  for  unlisted 
trading  privileges  in  the  following 
secnrities: 

Atlanta  Gas  Light  Co. 
Common  St<xdc  $5.00  Par  Value  (Rle 
No.  7-3461) 
Blue  Arrow.  FlC 
American  Depositary  %ares,  No  Par 
Value  (File  No.  7-3462) 
Freeport  McMoran  Copper  Company. 
Inc. 
Class  A  Common  Stock.  $.10  Par 
Value  (File  No.  7-3463) 
Nuveen  California  Municipal  Income 
Fund.  Inc. 
Common  Stock.  $.01  Par  Value  (File 
No.  7-3464) 
Nuveen  Municipal  Income  Fund,  Inc. 
Common  Stock.  $m  Par  Value  (File 
No.  7-3465) 
Ail  fielo  Coiporation 
Common  Stock,  $1.87  Par  Value  (^6 
No.  7-3466) 
Matrix  Corporation  (Delaware) 
Common  Stock.  $1.00  Par  Value  (File 
No.  7-3467) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  June  15, 1988, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
applications.  Persons  desiring  to  make 
written  comments  should  file  du«e 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission. 
450  nfth  Street.  NW..  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  applications  if  it  finds,  based  upon 
all  the  information  available  to  it,  diat 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commiasioo.  by  the  Division  of 
Maikat  Bagulation.  ponuant  to  delsgated 
authority. 

looattan  G.  Katx. 

Secretary. 

[FR  Doc.  88-12061  Piled  5-27-88;  8:45  am] 
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Salt •Ragulatory  Organizationa; 
AppRcatlona  for  IMMad  Tradb« 
Privllagaa  and  of  Opportuntty  for 
Haaring:  Ptiladalphia  Stock  Exchanga, 
Inc 

May  24, 1988. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Seciuities  and  Exchange  Commission 
pursuant  to  section  12(f)(1)(B)  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  theretmder.  for  unlisted 
trading  privileges  in  the  following 
securities: 

Barry  Wright  Corporaticm 
Common  Stock,  $ixn  Par  Vahie  (File 
No.  7-3466) 
C3.  Inc. 
Common  Stock,  $0.01  Par  Value  (File 
No.  7-3469) 
Coachmen  Industries,  Inc. 
Common  Stock,  No  Par  Value  (File 
No.  7-347O) 
Formica  Corporation 
Common  Stock.  $0.01  Par  Value  (File 
No;  7-3471) 
Lewis  Galoob  Toys.  Inc. 
Common  Stock.  No  Par  Value  (File 
No.  7-3472) 
Hillenbrand  Industries.  Inc. 
Common  Stock.  No  Par  Value  (File 
No.  7-3473) 
Murray  Ohio  Manufacturing  Company 
Common  Stock.  $2.50  Par  Value  (File 
No.  7-3474) 
Vestron,  Inc. 
Common  Stock,  $0.01  Par  Value  (File 
No.  7-3475) 
Artie  Alaska  Fisheries  Corporation 
Common  Stock.  $0.01  Par  Value  (File 
No.  7-3476) 
Adanta  Gas  Light  Company 
Common  Stock.  $&00  Par  Value  (File 
No.  7-3477) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  June  15, 1988, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  die  Secretary  of  the 
Securities  and  Exchange  Commission. 
450  5di  Street  NW..  Washington.  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon  all 
the  information  available  to  it  that4he 
extensions  of  unlisted  trading  privileges 
pursuant  to  such  applications  are 
consistent  with  the  maintenance  of  fair 


and  orderly  markets  and  the  protection 
of  investors. 

For  the  Conunission,  by  the  Division  of 
Market  Regulatiaa.  punuanl  to  delegated 
authority. 

lonathaaCKals, 

Secretary. 

[FR  Doc.  88-12062  Filed  5-27-88;  8:45  am] 
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SaH-Ragulatory  Organizationa; 
Appllcatiana  for  UnHatad  Trading 
Priviiagaa  and  of  Opportamity  for 
Hearing;  PhiladaipWa  Stadi  Enlianga, 
Inc. 

May  23. 1988. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
pursuant  to  section  12(f)(1)(B)  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereunder,  of  unlisted 
trading  privileges  in  ^e  following 
securities: 

Banner  Industries.  Inc. 

Class  A  Common  Stock,  $0.10  Par 
Value  (FUe  No.  7-3454) 
Carolina  Freight  Corporation 

Common  Stock.  $0.50  Par  Value  (File 
No.  7-3455) 
Dexter  Corporation 

Common  Stock.  $1.00  Par  Value  (File 
No.  7-3456) 
Heilig^eyers  Company 

Common  Stock,  $1.33  Par  Value  (File 
No.  7-3457) 
Kathy  Industries.  Inc. 

Common  Stock,  $1.00  Par  Value  ^e 
No.  7-3458) 
Koger  Properties.  Inc. 

Common  Stock.  $0.10  Par  Value  (File 
No.  7-3459) 
KN  Energy.  Inc. 

Common  Stock.  $5.00  Par  Value  (File 
No.  7-3460) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  rqxirted  in 
the  consolidated  transaction  repaying 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  June  15. 1968. 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  die 
Securities  and  Exchange  Commission, 
450  5di  Street  NW.,  Washington.  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon  all 
the  information  available  to  it  that  the 
extensions  of  unlisted  trading  priwlejps 


pursuant  to  such  applications  are 
consistent  with  the  maintenance  of  fair 
and  orderly  maricets  and  the  protection 
of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonatfaaa  6.  Kats, 

Secretary. 

(FR  Doc.  8B-12063  Filed  5-27-68: 8:45  am] 


DEPARTMENT  OF  TRANSPORTATION 

Applicationa  f or  Cartiflcalaa  Of  PuiMc 
Convanianca  and  NacaaaHy  and 
Foraign  Air  Carriar  Parmita  FHad 
During  tlia  Waait  Endtag  Hay  20, 1988 

The  following  applications  for 
certificates  of  publiia  convenience  and 
necessity  and  foreign  air  carrier  permits 
were  filed  under  Subpart  Q  of  the 
Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et  seq.).  The  due  date  for 
answers,  conforming  application,  or 
motion  to  modify  scope  are  set  forth 
below  for  each  application.  Following 
the  answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases  a 
final  order  without  further  proceedings. 

Docket  No.  45629 

Date  Filed:  May  18. 1988. 

Due  Date  for  Anwsers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  )ime  15, 1968. 

Description:  Application  of  Societe 
Antillaise  De  Transports  Aeriens.  d/b/a 
Air  Guadeloupe  pursuant  to  section  402 
of  the  Act  and  Subpart  Q  of  the 
Regulations  requests  an  amendment  of 
its  foreign  air  carrier  permit  to  add 
passenger  service  to  St  Thomas.  U.S. 
Virgin  Islands. 
Phyllis  T.Kaylor. 
Chief  of  Documentary  Services  Division. 

[FR  Doa  88-12117  Filed  5-27-88;  8:45  am] 
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Fadaral  Aviation  Adminiatration 

Air  Traffic  Procaduraa  Adviaory 
Commlttaa  MaaUng 

AOENCV:  Federal  Aviation 
Administratien  (FAA).  DOT. 


action:  Notice  of  Air  Traffic  Procedures 
Advisory  Committee  meeting. 

aUMlMMV:  The  FAA  is  issuing  diis 
notice  to  advise  the  public  that  a 
meeting  of  the  Federal  Aviation 
Administration  Air  Traffic  Procedures 
Advisory  Committee  (ATPAC)  will  be 
held  from  July  12  Uirough  July  15. 1968. 
Attendance  is  open  to  the  public,  but 
will  be  limited  to  the  space  available. 

FOR  nniTNBI  aiPOMaATION  CONTACn 

Mr.  Paul  H.  Strybing,  Executive  Director. 
ATPAC.  Air  Traffic  Operations  Service, 
800  Independence  Avenue.  SW., 
Washington.  DC  20591.  telephone  (202) 
267-3725. 

8UPPLEMENTARV  INFOmiATlON:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L  92-463; 
5  U.S.C.  App.  1).  notice  is  hereby  given 
of  a  meeting  of  the  ATPAC  to  be  held 
from  July  12.  at  9  a.m..  through  July  15. 
1988.  at  11:30  a.m..  at  the  Denver  Airport 
Clarion  Hotel.  Denver.  CO.  The  agenda 
for  this  meeting  is  as  follows:  A 
continuation  of  the  Committee's  review 
of  present  air  traffic  control  procedures 
cmd  practices  for  standardization, 
clarification,  and  upgrading  of 
terminology  and  procedures.  It  will  also 
include: 

1.  Approval  of  minutes. 

2.  Discussion  of  agenda  items. 

3.  Discussion  of  urgent  priority  items. 

4.  Report  from  Executive  Director. 

5.  Old  Business. 

6.  New  Business. 

7.  Discussion  and  agreement  of 
location  and  dates  for  subsequent 
meetings. 

Attendance  is  open  to  the  interested 
public  but  limited  to  the  space  available. 
With  the  approval  of  the  Chairperson, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
desiring  to  attend  and  persons  desiring 
to  present  oral  statements  should  notify 
the  person  listed  above  nOt  later  than 
July  8, 1988.  The  next  quarteriy  meeting 
of  the  FAA  ATPAC  is  planned  to  be 
held  bom  October  24  through  October 
28, 1988,  in  Washington,  DC.  Any 
member  of  the  public  may  present  a 
written  statement  to  the  Committee  at 
any  time. 

Issued  in  Washington.  DC.  on  May  24,  ige& 
Paul  H.  Sbybiog. 

Executive  Director,  Air  Traffic  Procedures 
Advisory  Committee. 
[FR  Doc  88-12072  Filed  5-27-88;  &-45  am] 
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Rsieerch  end  Spedel  Programe  i 
Admbiistretion  | 

[IncoMiHwncy  Ruing  Na  IR-24;  Docket 
IRA^I] 

City  of  San  Antonio  Reguletione 
Qoverning  PtoceitflnQ  Re<|iiirenients 
for  Traneportation  of  Hazardous  , 


Applicant  McGil  Specialized  Carriers, 
Inc 

City  Regulationa  Affected:  City  of  San 
Antonio  (Texas)  Code,  section  11-31. 

Applicable  Federal  Requirementa: 
Hazardous  Materials  Transportation 
Act  (HMTA)  (Pub.  L  93-633.  49  App. 
U.S.C.  1801  et  aeq.)  and  the  Hazardous 
Materials  Regulations  (HMR)  (49  CFR 
Parts  171-179)  issued  there^jnder. 

Mode  Affected:  Highway. 

Issue  Date:  May  24, 198&  ' 

Ruling:  Section  11-31  of  the  City  of 
San  Antonio  Code,  entitled  "Adoption  of 
the  Uniform  Fire  Code,"  is  inconsistent 
with  the  HMR  to  the  extent  that  it 
adopts  section  77.302(j)  of  the  1979 
Edition  of  the  Uniform  Fire  Code,  and, 
therefore,  is  preempted,  to  that  extent, 
under  section  112(a)  of  the  HMTA  (49 
Ai^.  U.S.C  ISll(a)).  I 

flUMMANV.  This  inconsistency  ruling  is 
the  qpinion  of  the  Office  of  Hazardous 
Materials  Transportation  (OHMT)  of  the 
Department  of  Transportation  (DOT) 
concerning  whether  Section- 11-31  of  the 
City  of  San  Antonio  Code,  to  the  extent 
that  it  adopts  Article  77,  section  302(j) 
(also  referred  to  as  section  77.302(j))  of 
the  1979  Edition  of  the  Uniform  Fire 
Code,  is  inconsistent  with  the  HMTA 
and  the  HMR  and  thus  preempted  by 
section  112(a)  of  the  HMTA.  This  ruling 
was  applied  for  and  is  issued  under  the 
procedures  set  forth  at  49  CFR  107.201- 
107.209.  I 

RM  FURTNEfl  iNKMUfUTKNI  CONTACT: 

Edward  H.  Bonekemper,  III,  Senior 
Attorney.  OfBce  of  the  Chief  Counsel, 
Research  and  Special  Programs 
Administration,  Department  of 
Transportation.  Washington.  DC  20590 
[Tel  (202)  366-4362]. 

LBadcground 

A.  Chronology 

On  September  Z  1967.  McGil 
Specialized  Carriers,  Inc.,  (McGil)  filed 
an  application  for  an  administrative 
ruling  seeking  a  determination  that  a 
certain  provision  of  the  City  of  San 
Antonio  (Texas)  Code,  adopting  the  1979 
Edition  of  the  Uniform  Fire  Code,  is.  to  a 
limited  extent  inconsistent  with  the 
HMR.  McGil  contends  that  section  11-31 
of  the  San  Antonio  Code,  entitled 
"Adoption  of  the  Uniform  Fire  Code."  is 
inconsistent  wiUi  the  HMR  to  the  extent 


that  it  adopts  section  77.302(j)  of  the 
1979  Edition  of  the  Uniform  Code. 

McGil  contends  that,  on  June  4, 1987. 
San  Antonio  cited  one  of  McGil's  drivers 
for  failure  to  display  an  "Explosives" 
sign  on  a  motor  vehicle  in  violation  of 
section  77.302(j)  of  the  Uniform  Fire 
Code.  The  vehicle  was  transporting  a 
shipment  of  two  skids  of  "CLS 
Launches"  and  two  boxes  of  "Electric 
Squibb  Class  C  Explosives"  fi-om 
Sunnyvale.  California  to  TitusviUe, 
Florida.  The  vehicle  did  not  have  an 
"Explosives"  placard  affixed  to  it. 
which,  McGil  alleges,  would  have  been 
in  violation  of  the  HMR. 

McGil  asserts  that  section  77.302(j)  of 
the  Uniform  Fire  Code  is  unduly  vauge. 
section  77.302(j)  provides  as  follows: 

Vehicles  transporting  explosives  shall 
display  explosives  signs  on  both  sides,  front 
and  rear  conforming  to  the  requirements  of 
the  Vehicle  Code. 

McGil  alleges  that  the  term  "Vehicle 
Code"  is  defined  neither  in  the  Uniform 
Fire  Code  nor  in  the  local  ordinance  of 
the  City  of  San  Antonio.  McGd  further 
claims  that  there  is  no  provision  which 
qualifies  the  language  of  this  section  to 
make  it  consistent  with  the  HMR. 

McGil  states  that  the  authors  of  the 
Uniform  Fire  Code  are  considering  a 
proposal  by  the  Institute  of  Makers  of 
Explosives  to  change  several  provisions 
relating  to  explosive  materials  so  that 
they  w^  be  consistent  with  the  HMR. 
McGil  states  that  this  proposal  would 
change  section  77.302(j)  to  read: 

Vehicles  transporting  explosives  shall 
display  all  placards,  lettering  or  numbering 
required  by  the  United  States  Department  of 
Transportation. 

McGil  contends  that  section  77.302(j) 
conflicts  with  the  HMR.  It  assers  that 
the  pertinent  sections  of  the  HMR  with 
which  there  is  an  inconsistency  are.  and 
characterizes  them,  as  follows: 

(1)  Section  172.504,  Table  1  requires 
that  "Explosives  A"  and  "Explosives  B" 
placards  be  displayed  when  materials 
classified  under  this  Table  are 
transported. 

(2)  Section  172.504.  Table  2  requires 
that  "Dangerous"  placards  be  displayed 
for  Class  C  explosives. 

(3)  Section  172.504(c)  provides  that  no 
placard  is  required  when  the  gross 
weight  of  all  hazardous  materials 
covered  by  Table  2  is  less  than  1.000 
pounds. 

(4)  Section  172.502(a)(2)  prohibits  the 
display  of  any  placard  other  than  one 
which  represents  a  hazard  of  the 
hazardous  material  being  transported. 

McGil  also  seeks  comparison  with 
sections  172.519  "etseq.",  172.521, 
172.522.  and  172.523.  In  summary,  McGil 
contends  that  if  "Explosives"  signs 


required  by  the  San  Antonio  Code 
provision  and  the  Uniform  Fire  Code 
had  been  displayed,  it  would  have  been 
in  violation  of  these  Federal  regulations 
prohibiting  such  placarding  under  the 
allegedly  existing  circtimstances.  It 
urges  a  finding  of  inconsistency  under 
both  the  "dual  compliance"  and 
"obstacle"  tests. 

On  November  6, 1987  (52  FR  43016). 
OHMT  published  a  Public  Notice  and 
Invitation  To  Comment  soliciting  public 
comments  on  the  McGil  application. 
Comments  supporting  the  application  for 
a  finding  of  inconsistency  were  filed  by 
the  Institute  of  Makers  of  Explosives 
and  the  National  Tank  Truck  Carriers. 
Inc.  No  comments  were  filed  by  the  City 
of  San  Antonio  or  any  other  party  in 
opposition  to  the  application. 

n.  General  Authority  and  Preemption 
Under  die  HMTA 

The  HMTA  at  section  112(a)  (49  App. 

U.S.C.  1811(a))  preempts any 

requirement,  of  a  State  or  political 
subdivision  thereof,  which  is 
inconsistent  with  any  requirement  set 
forth  in  (the  HMTA),  or  in  a  regulation 
issued  imder  (the  HMTA)."  This  express 
preemption  provision  makes  it  evident 
that  Congress  did  not  intend  the  HMTA 
and  its  regulations  to  completely  occupy 
the  field  of  transportation  so  as  to 
preclude  any  state  or  local  action.  The 
HMTA  preempts  only  those  state  and 
local  requirements  that  are 
"inconsistent." 

In  the  HMTA's  Declaration  of  Policy 
(section  102)  and  in  the  Senate 
Commerce  Committee  language 
reporting  out  what  became  section  112 
of  the  HMTA.  Congress  indicated  a 
desire  for  tmiform  national  standards  in 
the  field  of  hazardous  materials 
transportation.  Congress  inserted  the 
preemption  language  in  section  112(a) 
"in  order  to  preclude  a  multiplicity  of 
state  and  local  regulations  and  the 
potential  for  varying  as  well  as 
conflicting  regulations  in  the  area  of 
hazardous  material  transportation"  (S. 
Rep.  1192.  93rd  Cong..  2d  Sess..  37-38 
(1974)).  Through  its  enactment  of  the 
HMTA,  Congress  gave  the  Department 
the  authority  to  promulgate  uniform 
national  standards.  While  the  HMTA 
did  not  totally  preclude  state  or  local 
action  in  this  area.  Congress  apparenUy 
intended,  to  the  extent  possible,  to  make 
such  state  or  local  action  necessary.  The 
comprehensiveness  of  the  HMR,  issued 
to  implement  the  HMTA,  severely 
restricts  the  scope  of  historically 
permissible  state  or  local  activity. 

Although  advisory  in  nature, 
inconsistency  rulings  issued  by  OHMT 
under  49  CFR  Part  107  provide  an 


alternative  to  litigation  for 
determination  of  the  relationship 
between  Federal  requirements  and  those 
of  a  state  or  political  subdivision.  If  a 
state  or  political  subdivision 
requirement  is  found  to  be  inconsistent, 
the  state  or  local  government  may  apply 
to  OHMT  for  a  waiver  of  preemption.  49 
App.  U.S.C.  1811(b);  49  CFR  107.215- 
107.225. 

In  issuing  its  advisory  inconsistency 
rulings  concerning  preemption  under  the 
HMTA.  OHMT  Is  guided  by  the 
principles  enunciated  in  Executive 
Order  12612  entitled  "Federalism"  (52 
FR  41685,  Oct  30. 1987).  Section  4(a]  of 
that  Executive  Order  authorizes 
preemption  of  state  laws  only  when  the 
statute  contains  an  express  preemption 
provision,  there  is  other  firm  and 
palpabl^lvidence  of  Congressional 
intent  to  preempt  or  the  exercise  of 
state  authority  directly  conflicts  with  the 
exercise  of  Federal  authority.  The 
HMTA,  of  course,  contains  an  express 
preemption  provision,  which  OHMT  has 
implemented  through  regulations  and 
interpreted  in  a  long  series  of 
inconsistency  rulings  beginning  in  1978. 

Since  these  proceedings  are 
conducted  pursuant  to  the  HMTA,  only 
the  question  of  statutory  preemption 
under  the  HMTA  will  be  considered.  A 
court  might  find  a  non-Federal 
requirement  preempted  for  other 
reasons,  such  as  statutory  preemption 
under  another  Federal  statute, 
preemption  under  state  law,  or 
preemption  by  the  Commerce  Clause  of 
the  U.S.  Constitution  because  of  an 
undue  burden  on  interstate  commerce. 
However,  OHMT  does  not  make  such 
determinations  in  its  inconsistency 
ruling  process. 

OHMT  has  incorporated  into  its 
procedures  (49  CFR  107.209(c))  the 
following  criteria  for  determining 
whether  a  state  or  local  requirement  is 
consistent  with,  and  thus  not  preempted 
by,  the  HMTA: 

(1)  Whether  compliance  with  both  the 
non-Federal  requirement  and  the  Act  or 
the  regulations  issued  under  the  Act  is 
possible;  and 

(2)  The  extent  to  which  the  non- 
Federal  requirement  is  an  obstacle  to 
the  accomplishment  and  execution  of 

,  the  Act  and  the  regulations  issued  under 
the  Act 

These  criteria  are  based  upon,  and 
supported  by,  U.S.  Supreme  Court 
decisions  on  preemption.  Mines  v. 
Davidowitz.  312  U.S.  52  (1941):  Florida 
Lime  9"  Avocado  Growers,  Inc.  v.  Paul, 
373  U.S.  132  (1983);  Ray  v.  Atlantic 
Richfield  Co.,  435  U.S.  151  (1978). 

The  first  criterion,  the  "dual 
compiiance"  test,  concerns  those  non- 
Federal  requirements  which  ore 


irreconcilable  with  Federal  ^ 

requirements;  that  is.  compliance  wijb 
the  non-Federal  requirement  causes  the 
Federal  requirement  to  be  violated.*or 
vice  versa.  The  second  criterion,  the 
"obstacle"  test  involves  determining 
whether  a  state  or  local  requirement  is 
an  obstacle  to  executing  and 
accomplishing  tlie  purposes  of  the 
HMTA  and  the  HMR;  a  requirement 
which  is  such  an  obstacle  is 
inconsistent.  Application  of  this  second 
criterion  requires  an  analysis  of  the  non- 
Federal  requirement  in  light  of  the 
requirements  of  the  HMTA  and  the 
HMR.  as  well  as  the  purposes  and 
objectives  of  Congress  in  enacting  die 
HMTA  and  the  manner  and  extent  to 
which  those  purposes  and  objectives 
have  been  carried  out  through  OHMTs 
regulatory  program. 

m.  Public  Comments 

The  only  two  commenters,  the 
Institute  of  Makers  of  Explosives  (IME) 
and  the  National  Tank  Truck  Carriers, 
Inc.  (NTTC),  supported  the  applicant's 
request  diat  the  Code  provision  at  issue 
be  found  inconsistent 

IME.  the  safety  association  of  the 
commercial  explosives  industry  in  the 
United  States  and  Canada,  represents  27 
companies  which  make  over  75%  of  the 
four  billion  pounds  of  commercial 
explosives  used  annuaUy  in  the  U.S. 

IME  states  that  portions  of  section  77 
(Explosives]  of  the  Uniform  Fire  Code 
are  obsolete  and/ or  conflict  with 
Federal  regulations  and  accepted 
industry  practices  and  standards.  IME 
states  tibat  it  has  submitted 
recommended  changes  to  correct  these 
deficiencies. 

IME  concludes  by  stating  that  it  is 
unfortunate  that  section  77  of  the 
Uniform  Fire  Code  has  become  obsolete 
and' the  IME  supports  any  inconsistency 
application  caused  by  portions  of 
section  77  Which  are  obsolete  or  conflict 
with  Federal  regulations. 

NTTC  the  national  b-ade  association 
of  the  tank  truck  industry,  represents 
over  200  corporations  involved  in 
hazardous  materials  transportation.  It 
supports  the  concept  of  a  nationally 
unifonn  system  of  hazardous  materials 
transportatiim  regulations. 

Because  Section  77  of  the  Uniform 
Fire  Code  references  and  unspecified 
"Vehicle  Code,"  NTTC  contends  diat 
both  the  Uniform  Fire  Code  provision 
and  Sen  Antonio's  adoption  thereof  are 
inconnstent  with  the  HMR.  It  furttier 
argues  that  placarding  of  motor  vehicles 
transporting  hazardous  materials  is  an 
exclusively  Federal  area  of  regulation 
and  that  deviations  from  the  Federal 
requirements  could  produce  dangerous 


confusion  in  the  critical  area  of 
emergency  response. 

As  to  the  San  Antonio  regulation  at 
issue  here.  NTTC  provides  the  following 
specific  arguments: 

The  "Uniform  Fire  Code",  adopted  by  the 
City  of  San  Antonio,  calls  for  an  "explosives 
sign".  No  alert  words,  pictographic  symbols, 
designation  of  subclassification,  color,  size  or 
dimension  is  specified.  A  literal  reading  of 
the  "Code"  would  suggest  that  any  quantity 
of  any  type  of  explosive  is  to  l>e  "signed" 
(placarded). 

Contrast  this  with  the  explicit  regulations 
of  the  Administrator  within  Title  4B  CFR  Part 
172.  Additionally  (and  therein),  the  HMR 
proscribes  certain  conditions  when  vehicles 
are  not  to  be  placarded. 

Therefore,  the  "Uniform  Fire  Code"  fails 
the  Administrator's  "obstacle  test"  insofar  as 
it  seeks  to  substitute  a  generic  "all  purpose" 
"sign"  in  place  of  the  specific  placarding 
system  required  by  the  HMR. 
Accomplishment  of  the  goals  of  the  HMTA 
could  only  be  frustrated  by  such  substitutioa 

in  addition,  the  "Uniform  Fire  Code"  fails 
the  Administrator's  "dual  compliance  test"  as 
it  would  mandate  that  an  otherwise 
unspecified  "explosives  sign"  be  attached  to 
a  vehicle  transporting  less  than  1,000  lbs.  of 
materials  specified  in  Table  D  of  4e  CFR 
172.504. 

In  conclusioa  NTTC  urges  that 
enforcement  of  section  77.302(j)  of  the 
Uniform  Fire  Code  under  the  San 
Antonio  Code  be  found  inconsistent 
with  the  HMTA. 

IV.Rding 

Placards  and  other  hazard  warning 
requirements  consistentiy  have  been 
determined  to  constitute  an  area  of 
exclusive  Federal  jurisdiction  under  the 
HMTA,  Thiaefore.  such  requirements  at 
the  state  or  local  level  have  been  held  to 
be  inconsistent  if  they  are  in  addition  to. 
or  diJEf«ent  firom,  the  HMR  placarding 
requirements.  Inconsistency  Ruhng  No. 
IR-2  (IR-2).  44  FR  75566  (Dec.  20, 1979); 
IR-3, 46  FR  18918  (Mar.  26. 1981); 
Kappehnan  v.  Delta  Air  Lines,  Inc.,  539 
F.2d  165  (D.C  Cir.  1976),  cert  denied  *2a 
U.S.  1061  (1977);  National  Tank  Truck 
Carriers,  Inc.  v.  City  of  New  York.  677 
F.2d  270  (2nd  Cir.  1982);  American 
Trucking  Assns.  v.  City  of  Boston,  CA- 
81-628-MA  (D.  Mass.  1987);  contra: 
National  Paint  ft  Coatings  Assn..  Ina  v. 
City  of  New  York.  CV-84-4525  (E.D. 
N.Y.  1986). 

In  IR-2.  supra,  a  Rhode  Island 
requirement  for  an  illuminated  rear 
bumper  sign  {ot  certain  hazardous 
materials  was  found  inconsistent 
because  it  conflicted  with  HMR  U^tiag 
regulations  and  would  divert  attention 
from  the  IA4R-reqaired  placards.  The 
rationale  set  forth  for  tills  determination 
was: 
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Hazard  warning  lyatema  are  another  area 
where  [OHMT]  pnceivea  the  Federal  role  to 
be  exclusive.  [OHMT]  has  thoroughly  i 
considered  this  subject  and  has  issued 
regulations  on  . . .  placarding  of  vehicles  in 
order  to  conununicate  the  hazards  of  the 
materials  contained  therein.  The 
effectiveness  of  these  systems  depends  to  a 
large  degree  on  educating  the  public.    ' 
especially  emergency  response  personnel. 

Similarly,  it  was  succinctly  stated  in 
IR-3,  supra,  that  "The  area  of  hazard 
warnings  is  essentially  an  area  of 
exclusive  HMTA  domain."  46  FR  18924. 
On  that  basis,  in  IR-3  a  City  of  Boston 
requirement  that  hazardous  materials- 
carrying  vehicles  display  numbers 
identifying  their  hazardous  materials 
contents  was  found  inconsistent;  the 
Boston  regulation  required  number 
displays  no  required  by  the  HMR  and 
contradicted  exceptions  and  variations 
provided  in  the  HMR.  Also  found 
inconsistent  in  IR-3  was  a  requirement 
for  a  sign  on  vehicles  carrying  residual 
quantities  of  hazardous  materials 
because  it  specified  a  form  of  vehicle 
marking  or  placarding  that  modified  the 
basic  hazard  warnings  of  the  HMR.  The 
Boston  placarding  and  product 
identification  requirements  also  were 
found  inconsistent  in  American 
Trucking  Assns.  v.  City  of  Boston,  supra. 

The  only  exception  to  this  general 
trend  was  a  preliminary  decision  in 
National  Paint  Er  Coatings  Assn.,  Inc.  v. 
City  of  New  York,  supra.  There  plaintiffs 
failed  to  obtain  summary  judgment 
because  the  Court  said  they  had  not 
made  a  sufficient  showing  that  the  HMR 
placarding  provisions  were  intended  to 
completely  occupy  the  field  and  preempt 
New  York  City  hazard  warning  sign 
requirements  with  respect  to  local  i , 
deliveries.  ' 

It  is  OHMTs  view  that  the  HMR 
placarding  provisions  do  completely 
occupy  the  field  and,  therefore,  preempt 
all  state  and  local  placarding  and 
warning  sign  requirements  for        ' 
hazardous  materials  transportation 
which  are  not  identical  to  the  Federal 
requirements.  This  is  true  with  respect 
to  requirements  applying  solely  to 
pickups  and  deliveries,  as  well  as  to 
requirements  applying  to  through-traffic, 
because  all  such  non-identical 
requirements  create  confusion  and 
undermine  the  imiform  system  of  hazard 
communication  necessary  for  the  safe 
transportation  of  hazardous  materials. 
Transportation  viewed  as  being  a  mere 
pickup  or  delivery  by  one  jurisdiction 
actually  may  be  just  the  begiiming  or 
end  of  multi-state  transportation  through 
numerous  local  jurisdictions. 

At  issue  in  this  proceeding  is  the 
consistency  of  section  11-31  of  the  San 
Antonio  Code  insofar  as  it  adopts 


section  77.302(j)  (part  of  Article  77)  of 
the  Uniform  Fire  Code,  1979  Edition, 
which  provides:  "Vehicles  transporting 
explosives  shall  display  explosives  signs 
on  both  sides,  front  and  rear  conforming 
to  the  requirements  of  the  Vehicle 
Code." 

A  significant  problem  with  this 
section  is  its  vagueness.  Firat.  it  refers  to 
an  apparantely  non-existent  "Vehicle 
Code";  the  drafters  of  the  Uniform  Fire 
Code  possibly  intended  that 
jurisdictions  adopting  that  Code  have  a 
Vehicle  Code  specifying  requirements 
for  warning  signs.  The  Applicant's 
unrebutted  contention  is  that  neither  the 
San  Antonio  ordinance  adopting  the 
Uniform  Fire  Code  nor  that  Code  defines 
"Vehicle  Code."  As  a  result,  it  is  unclear 
what  "explosive  signs"  are  to  be  used. 

Second,  section  77.302(j]  does  not 
define  the  type  or  quantity  of  explosives 
to  which  it  appUes.  However,  the 
Applicant's  unrebutted  allegation  is  that 
enforcement  action  under  this  provision 
was  taken  with  respect  to  transportation 
of  less  than  one  pound  of  Class  C 
explosives.  Therefore,  it  appears  that 
this  placarding  requirement  applies  to 
any  quantity  or  any  type  of  explosive. 

This  sweeping  applicability  of  the  San 
Antonio  regulation  clearly  exposes  its 
inconsistency  with  numerous  provisions 
of  the  HMR.  Although  section  172.522 
specified  placarding  requirements  for 
Class  A  explosives  and  section  172.523 
specifies  placarding  requirements  for 
Class  B  explosives,  there  are  no 
placarding  requirements  for  Class  C 
explosives.  There  provisions,  in  turn, 
reflect  the  fact  that  Table  1  of  section 
172.504  requires  EXPLOSIVES  A  and 
EXPLOSIVES  B  placards  to  be  displayed 
when  materials  so  classified  are  being 
transported,  but  Table  2  of  section 
172.504  requires  only  a  DANGEROUS 
placard  when  Class  C  explosives  are 
being  transported. 

In  addition,  section  173.504(c) 
provides  that  no  placard  is  required 
when  the  gross  weight  of  all  hazardous 
materials  covered  by  Table  2  is  less 
than  1,000  pounds.  Finally,  section 
172.502(a)(2)  prohibito  the  display  of  any 
placard  other  than  one  representing  the 
hazard  of  the  hazardous  material  being 
transported.  This  language  must  be 
interpreted  as  referring  to  "hazard"  as 
defined  in  the  HMR  because  the 
definition  of  hazard  classes  is  an 
exclusively  Federal  function.  IR-5, 47  FR 
51991  (Nov.  18, 1982);  IR-18,  52  FR  200 
(Jan.  2. 1987);  IR-20,  52  FR  24396  (June 
30, 1987);  IR-21.  52  FR  37072  (Oct  2. 
1987);  Missouri  Pacific  RR  Co.  v. 
Railroad  Commission  of  Texas,  671 F. 
Supp.  466  (W.D.  Tex.  1987). 


V.  Summary 

The  San  Antonio  regulation  purports 
to  create  a  requirement  for  hazardous 
materials  transportation  placarding,  a 
regulatory  area  which  has  been  fully 
occupied  by  the  HMR.  Also,  it  creates  a 
requirement  which  causes  confusion  and 
imdermines  compliance  with  the  HMR's 
placarding  regulations,  thereby  failing 
the  "obstacle"  test  for  consistency. 
Finally,  by  requiring  placarding  in 
situations  in  which  the  HMR  prohibit 
placarding,  the  San  Antonio  regulation 
also  fails  the  "dual  compliance"  test 
because  it  makes  it  impossible  for  a 
carrier  to  comply  with  both  the  local 
requirement  and  the  HMR. 

VI.  Ruling 

For  the  foregoing  reasons  an^n  the 
basis  of  this  record,  I  find  that  section 
11-31  of  the  City  of  San  Antonio  Code, 
entiUed  "Adoption  of  the  Uniform  Fire 
Code,"  is  inconsistent  with  the  HMR  to 
the  extent  that  it  adopts  section  77.302(j) 
of  the  1979  Edition  of  the  Uniform  Fire 
Code,  and,  therefore,  is  preempted,  to 
that  extent,  under  section  112(a)  of  the 
HMTA  (49  App.  U.S.C.  1811(a)). 

Any  appeal  of  this  ruling  must  be  filed 
within  30  days  of  service  in  accordance 
with  49  CFR  107.211. 

Issued  in  Washington.  DC,  on  May  24, 198a 
Alan  I  Robatts, 

Office  of  Hazardous  Materials 

Transportation. 

(FR  Doc.  88-12073  Filed  5-27-88;  8:45  am] 
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Grants  and  Denials  of  Applications  for 
Examptions 

aoency:  Research  and  Special  Programs 
Administration,  DOT. 

ACTION:  Notice  of  grants  and  denials  of 
applications  for  exemptions. 

SUMMARY:  In  accordance  with  the 
procedures  governing  the  application 
for.  and  the  processing  of,  exemptions 
bam  the  Department  of  Transportation's 
Hazardous  Materials  Regulations  (49 
CFR  Part  107,  Subpart  B),  notice  is 
hereby  given  of  the  exemptions  granted 
in  April  1988.  Tlie  modes  of 
transportation  involved  are  identified  by 
a  number  in  the  "Nature  of  Application" 
portion  of  the  table  below  as  follows: 
1 — ^Motor  vehicle,  2 — ^Rail  fi-aight  3 — 
Cargo  vessel.  4 — Cargo-only  aircraft.  5 — 
Passenger-carrying  aircraft.  Application 
numbers  prefixed  by  the  letters  EE 
represent  applications  for  Emergency 
Exemptions. 
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Renewal  and  Party  to  Exemptions 


A«*ca- 
tion  No. 

Applicant 

R6flui>llon(>)  flfliclfd 

Ndm  of  wwnptton  thvMf 

4453-X 

DOT-E44S3 

49    CPH    17^101,    173.114a(hM3), 

TO   MllnOnM   UM    Of   •    nOO-UUT    ^MCMCaoOn   DUR, 

176.415, 176.83. 

rvoA.  or  ammonium  niiral»>fu0l  o«  mbdurM.  (ModM 

6309-X 

OOT-E6309 

(nsta-Foam  Products.  Inc..  Jotot.  IL.... 

49  CFR  173.315(aX1).  174.63(b) 

land  3) 

bla  tanks,  fof  bampoftatton  ol  oartain  nonpoiaonouii 

nonflammaUa  compraaaad  gaaaa.  (Modaa  1  and  2.) 

6557-P 

DOT-E6667 

U.S.  Oapwtment  of  Datansa.  FaHs 

49  CFR  175.3,  178J6-«(C),  178.37- 

To  bacoma  a  party  to  axamption  6557.  (Moc^^  1,  2,  3, 

Church,  VA. 

4(c),  178.50-4(0. 

4.5.) 

7616-X 

OOT-E  7816 

Union  PacHic  Ralroad  Co.,  Omaha. 

49    CFR     172.200(a),     172.204(a). 

NE 

172.204(d),  174.12,  174.24(a). 
174.25(b)(2),  1744. 

papers  In  keu  oA  hard  copy  shipptf^  papers,  hard 
copy  wW  be  8«nt  at  a  future  dale,  both  shipping 
papers  IrxAjde  necassary  certHlcatlons.  (Mode  2.) 

7B16-P 

DOT-E  7616 

Grand  Tnjnk  Western  Railroad  Co., 
De(roil.MI. 

49  CFR  172.200(a),  172.204(a), 
172.204(d),  174.1i  174.24(«). 
174.25(b)(2),  174.3. 

To  bacoma  a  party  to  axamptton  7618  (Mode  2.) 

7eie-p 

OOT-E  7816 

Noriorti  Southern  Corp.  and  Subsidi- 
aries Norteft,  VA 

49  CFR  172.200(a).  172.204(a), 
172.204(d),  174.12,  174.24(a), 
174.2S(b)(2).  174.3. 

To  become  a  party  to  exemption  7616.  (Mode  2.) 

8390-X 

DOT-E8380 

Jones-Hammon  Co..  Newwtc,  CA. 

49  CFH  173.272. 178.210. 178.24a-... 

padiad    in    DOT    Specification    12A80    fibertxMrd 

boxas.  (Mode  1.) 

8.SS6-X 

D0T-E8526 

The  ServicoMastor  Co.,  LP.,  Do«wv 
ars  Grove,  IL 

49  CFR  177.e34(D(2)(1) 

To  authorize  shipment  o(  flammabla  IquidB  and/or 
flammabta  gaaaa.  In  tsmperalurs  ooniroaad  aquip- 
menL  (Model.) 

B864-P 

DOT-E  8864 

OR. 

49  CFR  173.245(a),  178.340-10, 
178.340-6.  178.341-3,  176J41-4, 
178.341-5. 178.341-7. 

To  tMconta  a  party  to  exemption  8864.  (Mode  1.) 

9213-X 

DOT-E  9213 

Bulk.Pacic,  Inc.,  West  Monroe.  LA. 

49  CFR  173.178,  173.182.  173.217, 

To  authorize  sodium  azida  dassad  as  a  Oass  8 

173.245b,  173.375. 

9?«?-X 

DOT-E  92K' 

Halocartxxi  ProducU  Corp.  N.  Au- 
gusta. SC. 

49  CFR  173J14(0™ 

To  authorize  cargo  vaaaal  as  an  addWonal  mode  of 
transportatioa  (Modaa  i.  Z  3.) 

9316-X 

DOT-E  9316 

Ruoraware  tnc  ChasiUL  MN 

49       CFR       173.268.       173.28(k). 

173.299,    178.35,    178.35a,    Part 

currsndy  authorized  steal  overpadcs.  (Modes  1  and 

173,  Subpwt  F. 

2.) 

834&-X 

DOT-E  9340 

Pioneer  Plasties  &  Servicas  Co.  Ltd.. 

49  CFR  173.114a,  173.154,  176.83, 

To  authorize  a  flmmabia  Iquid  as  m\  addHonal  com- 

Bramplon,  Ontario,  CN. 

178.19,  178J853,  Part  173,  Sub- 

fflodtty lor  shipment  m  norvOOT  spadBcaaon  poly- 

part  F. 

athytana  portable  twiks.  (Modes  1, 2, 3.) 

9577-X 

DOT-E  9577 

Aitus  Corp.,  San  Josa  CA 

49  CFR  1 73.206,  1 73.247     

To  authorize  sNpmant  of  baHartas  ooMammg  MHum 
metal,  thionyl  chlorida  and  by-products  In  dtochargad 
and  dapMad  stalsa.  (Mode  1.) 

9e56-X 

DOT-E  9656 

Shadyside  Hospital.  Ptttstourgh.  PA — 

49  CFR  173J16, 173.320. 176.63(b).. 

To  ralasua  exemption  originaly  iasuad  on  an  emergen- 

cy  basis  to  aulhoriza  mnm  speoncatton  or  rwrv 

spacitealton  packagings  (ootygsn  systems)  lor  use  by 

patients  on  board  a  pasaanger  ship.  (Modes  1  and 
3.) 

New  Exemptions 


Appfca- 
tion  No. 


9739-N 


9e60-N 


9e61-N 
9902-N 

9903-N 

8916— N 


Exampiion  No. 


DOT-E  9739 


OOT-E9e60 


OOT-E  9661 
DOT-E  8902 

DOT-E  9003 

DOT-E  9916 


Unocal  Corp.,  Loa  Angelas,  CA..... 
Hoover  (jTOup,  Inc.,  BaaMoe,  NE . 


Degussa  Corp.,  Talsrboro,  NJ„ 
Purusar  Corp.,  Sunnyvale,  CA.. 


Shanvood,  DMaion  of  Harsoo,  Lock- 
port,  NY. 


Hughes  Aircraft  Co.,  Tucaon,  AZ. 


RegulatkxHs)  affected 


48  CFR  173.245.... 

49  CFR  176.82 


49  CFR  173.154. 175.3. 


49  CFR  173.273 — 


49  CFR  173.327(a). 


49    CFR    172.101.    column    6(b). 
173.50(a).  175.3a 


Nature  of  exemption  tttaraof 


To  aulhoriz*  sNpmant  of  conoaive  Iquide  in  DOT 
SpadHcatlon  MC-306  stamiasa  steal  cargo  tanks. 
(Modaa  1  and  Z) 

To  autfioriza  iranufactura,  maridng  and  sale  of  non- 
D(3T  spacHlcatton  stainlaaa  steal  drum-type  containar 
of  55iB>l>on  capacHy,  oontonning  to  DOT  SpacHtoa- 
Iton  58  wHh  oartain  axoapHona-lor  shipment  of 
those  materials  auMwrizad  In  a  DOT  Spedllcatton  58 
removable  head  staWsss  steel  drum.  (Modea  i,  2, 
3.) 

To  authorize  shipment  of  aodkm  partwrata  anhydrous 
(OKoborale),  daaaad  as  oddbar.  In  D(3T  Spadficatton 
448  and  44C  bags.  (Modes  1, 2. 3, 4.) 

To  authorize  use  of  a  DOT  SpocMcalton  3AA  cytnder 
having  a  capadty  greater  than  one  (1)  gaton  lor  the 
liMisportaBon  of  sulfcv  trioidde,  unstaUfaed.  (Mode 

1.) 
To  authorize  manufacture,  maridng  and  sale  of  special- 
ly daHgnad  and  oparaled  valvee  to  be  used  on 
cyMersfor  shipment  of  poieon  A  materials.  (Mode 

1.) 
To  authorize  shipment  of  rocket  ammunHion  ««h  ai^lo- 


Clasa  A  sKptosiva.  (Mode  4.) 
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New  ExEMPTKMS-Continued 


Appica- 
lion  No. 


ExMoplioaNa 


DOT-E9826 


Appicant 


knpiamantoc  AgriodM  LaU.  HA. 
36070  GoHMz  PaiKto.  Ourango. 


RagriMocHt)  attectad 


49  CFR  173J02(aX1). 

173.30<«(tJ.  173.304<aX2). 

173.3,  178.65-2,  178.66-5. 


^Mure  Of  aBenipaan  VMraof 


To  autioriza  marMtocara^maiMng  and  aala  or  nonram- 
liMa.  nan4X3T  ^Mdficalion  cylinder  deaignad  and 
manufactured  in  accordance  with  DOT-39  apecifica- 
lion.  except  for  matariai  of  construction.  (Modea  1,  2. 
3.4,5.) 


EjuERoeHcy  Exemptions 


*   —  -. 

nppacaaon 
No. 


EE  921 1-X 

EE  921 1-X 

EE  9941-N 
EE  9955-N 

EE  99S6-N 

BE  9957-N 

EE  996e-N 

EE  99S9-4I 

EE  9960-N 


caampaon  no. 


OOT-Egzil 

CX>T-e9211 

0OT-E9M1 
CX3T-E99S5 

007-6  9956 

DOT-E9857 

OOT-E9058 

OOT-E99GO 

0OT-Eg860 


Appicam 


Waiannan  StmnMp  CoipL.  Maw 
Orleans.  LA. 


NY. 


L 


LitnBad,  New  Yorlc. 


Morton  TMolial,  Inc.  Huntsvifle.  AL. 

imarnalioiial       Services       Corp., 
WasiiinBton.  DC 

Dim  PetroOiem,  Inc.  Houston. 
TX       I 

U.&     Oapsrtment    of     Defense. 
WaaNngto«,OC. 

Bwinglon  Norttwm  Ra»o«l  Co. 
Seattle.  WA. 

Advanced   Tedmoiogy   MaMala, 
Inc.  New  MiNocd.  CT. 


Youth  \MHh  A  Mssion.  Wi 
DC. 


RaguMon(s)  affected 


48CFR14aL2»-35<l). 


48CFRl4a2»-3S(f). 


49  CFR  173.8«<eK2)<ik 

173.92(a)(q.  173.92(b). 
49  CFR   173.101,  column  (6)<b), 

175J0. 

49   CFR    17a277(a)(9).    17&340, 
17tJ43. 

49  CFR  ITilOI.  172.420 


48  CFR  17a29(c)(2).  179.102-2 

49  CFR  173.278.  1754 


49  CFR  173.118,  173.21,  175J0. 
175.A5.  Part  107.  Appandh  B. 
Part  172.  Subpwts  C  D,  E. 


Nature  of  aoiamplion  thereof 


To  authorin  InstaHalon  and  oparaton  of  atodricaly- 
powered  tgMng.  air  oondRioning.  alarm,  nra  detec- 
tion, and  caigo-handng  syslsms  in  cargo  holds 
conWrtng  Claae  A.  B  and  C  axptoaivea  m  a  Miai- 
lima  Pwpoallienint  Shtp  (TAKX).  (Mode  34 

To  aiMharizo  btstaNabon  «id  operation  of  aleclrically- 
poawad  V«9ng,  atr  eondWonino.  atom,  are  delao- 
Hon,  and  cargo-hancBng  syslsms  in  cargo  holds 
containing  Oaaa  A.  B  and  C  ai^lostMs  m  a  Mart- 
lime  Prspoaitloning  SMp  (TAlOa  (Mode  3J 

To  autMifaa  transport  of  rodMt  meiors  in  a  propul- 
sive slsle  «Mi  IgnNars  Instaled  (Mode  1.) 

To  authorize  transport  of  smmunMon  for  cannon 
«Mch  Is  lorbiddsn  lor  sNpmsnl  aboard  cargo  *- 
crafL  (Mode  4.) 

To  aiMhoriza  shipment  of  hypochlorite  solulion  in  an 
ur*wd  noivOCT  apedficaion  cargo  tank  construct- 
ed of  titanium.  (Model.) 

To  mMtoitzm  kanaport  of  Mhiwn  taMsries  contdntng 
paraM  bianckea  of  aariee  oonnected  eels  without 
dtodaa.  (Modal.) 

To  aulhorizs  a  one-time  shipment  of  a  tank  car  which 
contains  a  rasUua  of  chtorina  wNh  a  dafadivo  IquM 
««twa  equipped  w«h  a  cNoriha  "C"  Mt  (Mode  2.) 

To  auliadia  a  cwafhw  aNpmsnt  of  a  bnited  quwitity 
of  hy<>aiine  uaing  staWsss  steel  DOT  Speclflcalkw 
3E  or  DOT  Spedlcelion  36400  cylndsrs.  (Modes  1 
and  4.) 

To  authorize  carriage  onboard  an  aircraft  of  smal 
quanMaa  d  a  flammable  Iquhl  In  safety  lamp. 
(Mode  5.) 


WITHDRAWAL  EXEMPTIONS 


Applica- 
lionNa 


8442-X 
9341-X 


Appicam 


Texaco    Tradng    and    Transportation 
Inc.  Osnver,  CO. 

Essex  Environmental  Industries.  Inc. 
Hurst,  TX 


Regulation(s)  aMacted 


49       CFR       17^101. 
173.315(cK1). 


173.315(a). 


49  CFR  173J(c). 


Nature  of  axamptlon  thereof 


To  authorize  manufacture,  marking  and  sale  of  non^acuum  insulatad 
DOT  Specification  MC-331  cargo  tanka  for  transportation  of  flamma- 
ble and  nonflammable  gaaae.  (Mode  1.) 

To  ai^hodza  wanulactura.  marking  and  sale  of  polyaOiylsne,  ramow- 
able  head,  salvage  dnjms,  for  transportation  of  damaged  or  leaking 
packages  of  hezsrdous  materials.  (Modes  1  and  2.) 


Denials 


9«20-N    Request  by  Custom  Chemical 
Packaging  Company  Springfield. 
OH  to  authorize  exemptitm  from 
packaging,  labeling,  and  shippii^ 
paper  requirements  of  49  CFR  Part 
172  for  limited  quantities  of 
Corrosive,  Flammable  and  Poison  B 
materials  denied  April  11, 1988. 

9838-N    Request  fay  S.  &  W.  Waste.  Inc. 
South  Keamy,  N]  to  authorize 


exemption  from  the  specification 
packaging  requirements  of  49  CFR 
173.154  for  flammable  solids  denied 
April  21. 1988. 

Issued  in  Washington.  DC,  On  May  23, 
1968. 

].  Susanne  Hedgepeth, 

Chief.  Exemptioaa  Branch,  Office  of 

Hazardous  Materials  Transportation. 

[FR  Doc  88-12125  Filed  5-27-88;  8:45  am] 
HLUNQ  eOOC  4S10-S0-M 


DEPARTMENT  OF  THE  TREASURY 

Public  Infonnation  Collaction 
RaquiraiMnta  SubnUttod  to  OHB  for 


Data:  May  23, 1988. 

The  Department  of  Treasury  has 
submitted  the  following  public 
infonnation  collection  requirementts)  to 
0MB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Pub.  L  9&-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
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calling  the  Treasury  Bureau  Clearance 
Officer  listetL  Comments  to  the  OMB 
reviewer  listed  and  to  the  Treasury 
Department  Clearance  Officer, 
Department  of  the  Treasury,  Room  2224, 
15th  and  Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 

U.S.  Customs  Service 

OMB  Number  1515-0079. 

Form  Number  CF  4790. 

Type  of  Review:  Reinstatement 

Title:  Report  of  international 
Transportation  of  Currency  or 
Monetary  Instruments. 

Description:  The  CF  4790  establishes  a 
record,  where  none  previously 
existed,  of  currency  and  negotiable 
instruments  entering  and  leaving  the 
United  States,  and  has  a  high  degree 
of  usefulness  in  criminal,  tax,  and 
regulatory  investigations  and 
proceedings. 

Respondents:  Individual  or  households. 
Businesses  or  other  forprofit  Small 
businesses  or  organizations. 

Estimated  Burden:  26,384  hours. 

Clearance  Officer  B.J.  Simpson  (202] 
566-7529,  U.S.  Customs  Service,  Room 
6426, 1301  Constitution  Avenue,  NW., 
Washington,  DC  20229. 

OMB  Reviewer  Milo  Sunderhauf  (202) 
395-6880,  Office  of  Management  and 
Budget,  Room  3208,  New  Executive 
Office  Building,  Washington,  DC 
20503. 

Irving  W.  Wilson.  Ir. 

Departmental  Reports,  Management  Officer 

(FR  Doc  88-12128  Filed  5-27-88;  8:45  am] 
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Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

Dated:  May  23, 1988. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  tinder 
the  Paperworic  Reduction  Act  of  1980, 
Pub.  L  96-511.  Copies  of  the 
8ubmi88ion(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  to  the  OMB 
reviewer  listed  and  to  the  Treasury 
Department  Clearance  Officer, 
Department  of  the  Treasury,  Room  2224, 
15th  and  Pennsylvania  Avenue,  NW., 
Washington.  DC  20220. 

Internal  Revenua  Service 

OMB  Number  1545-0499. 

Form  Numbers:  530&-SEP. 

Type  of  Review.  Extension. 

TlY/e: 'Simplified  Employee  Pension- 
Individual  Retirement  Accotmts 
Contribution  AgreemenL 


Description:  This  form  is  used  by  an 
employer  to  make  an  agreement  to 
provide  benefits  to  all  employees 
tmder  a  Simplified  Employee  Pension 
(SEP)  described  in  section  408(k).  This 
form  is  not  to  be  filed  with  IRS  but  to 
be  retained  in  the  employer's  records 
as  proof  of  establishing  a  SEP  and 
justifying  a  deduction  for 
contributions  to  the  SEP.  The  data  ts 
used  to  verify  the  deduction. 

Respondents:  Businesses  or  other  for- 
profit. 

Estimated  Burden:  26.600  hours. 

Clearance  OfficerGanick  Shear  (202) 
535-4297,  Internal  Revenue  Service, 
Room  5571, 1111  Constitution  Avenue, 
NW..  Washington,  DC  20224. 

OMB  Reviewer  Milo  Sunderhauf  (202) 
395-6880,  Office  of  Management  and 
Budget  Room  3208,  New  Executive 
Office  Building,  Washington,  DC 
20503.  I 

Irving  W.  Wilson.  Jr., 

Departmental  Reports,  Management  Officer. 

[FR  Doc  88-12129  Filed  5-27-88;  8:45  am] 

aiUJNO  COOC  4S1»-2S-«I 


VETERANS  ADMINISTRATION 

Privacy  Act  of  1974;  Report  of  New 
Matching  Program 

agency:  Veterans  Administration.    | 
action:  Notice  of  Matching  Program — 
CHAMPVA  and  DoD  CHAMPUS 
records. 

summary:  The  Veterans  Administration 
(VA)  is  providing  notice  that  the 
Department  of  Medicine  and  Surgery 
(DM&S)  will  conduct  a  series  of 
computer  matches  of  VA  records  of 
beneficiaries  of  the  Civilian  Health  and 
Medical  Program  of  the  Veterans 
Administration  (CHAMPVA)  with 
similar  records  of  the  Department  of 
Defense  (DoD).  The  goal  of  these 
matches  is  to  identify  individuals  who 
have  received  medical  services  paid  for 
imder  the  CHAMPVA  and  who  are  not 
eligible  for  the  Program. 
DATE:  It  is  anticipated  the  matches  will 
commence  approximately  May  1988. 
ADMIESS:  Interested  individuals  may 
comment  on  the  proposed  matches  by 
writing  to  the  Chief  Medical  Director 
(136),  Department  of  Medicine  and 
Surgery,  Veterans  Administration,  810 
Vermont  Avenue  NW.,  Washington,  DC 
20420. 

FOR  RIRTHCR  INKMMATION  CONTACT: 
Mr.  Stuart  Motmt  Policies  and 
Procedures  Division.  Medical 
Administration  Service  (136),  Veterans 
Administration,  810  Vermont  Avenue, 
NW..  Washington.  DC  20420,  area  code 
202-233-2143. 


SUPPLEMENTARY  INFORMATION:  Further 
information  regarding  the  matching 
program  is  provided  below.  This 
information  is  required  by  paragraph 
5.f.(l)  of  the  Revised  Supplemental 
Guidance  for  Conducting  Matching 
Programs,  issued  by  the  Office  of 
Management  and  Budget  (47  FR  21656. 
May  19. 1982).  A  copy  of  this  notice  has 
been  provided  to  both  Houses  of 
Congress  and  the  Office  of  Management 
and  Budget 

Approved:  May  23, 1988. 
Thomas  K.  Tumage, 
Administrator. 

Report  of  Matching  Program 

Veterans  Administration  Records  of 
Civilian  Health  and  Medical  Program  of 
the  Veterans  Administration 
(CHAMPVA)  and  Department  of 
Defense  Records  of  the  Qvilian  Health 
and  Medical  Program  of  the  Uniformed 
Services  (CHAMPUS) 

a.  Authority:  38  U.S.C.  613. 

b.  Program  Description. — (1)  Purpose. 
The  Department  of  Medicine  and 
Siugery  (DM&S)  plans  to  match  the 
Civilian  Health  and  Medical  Program  of 
the  Veterans  Administration 
(CHAMPVA)  file  with  the  Medical 
Claims  History  Files  of  the  Department 
of  Defense.  Title  38,  United  States  Code, 
section  613  authorizes  health  care  for 
the  following  persons  provided  they  are 
not  eligible  for  medical  care  imder 
CHAMPUS  or  Medicare: 

(i)  The  spouse  or  child  of  a  veteran 
who  has  a  total  disability,  permanent  in 
nature,  resulting  from  a  service- 
connected  disability; 

(ii)  The  surviving  spouse  or  child  of  a 
veteran  who  died  as  a  result-of  a 
service-connected  disability,  or  who  at 
the  time  of  death  had  a  total  disability, 
permanent  in  nature,  resulting  fit>m  a 
service-connected  disability; 

(iii)  The  surviving  spouse  or  child  of  a 
person  who  died  while  on  active  duty. 

Surviving  spouses  include  those  who 
remarried  and  the  subsequent  marriage 
was  terminated.  Eligibility  for 
CHAMPVA  benefits  is  determined  by 
the  VA  and  beneficiaries  obtain  their 
medical  care  from  private  health  care 
providers. 

Under  an  agreement  between  the  VA 
and  the  DoD,  payment  or  reimbursement 
for  the  costs  of  CHAMPVA  care  is  under 
the  overall  jurisdiction  of  the  Office  of 
Civilian  Health  and  Medical  Program  of 
the  Uniformed  Services  (OCHAMPUS). 
Benefits  are  paid  in  the  same  manner 
and  imder  the  same  conditions  as 
benefits  are  provided  to  the  dependents 
of  retirees,  and  survivors  of  deceased 
members  of  the  uniformed  services 


19864 
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under  CHAMPUS.  OCHAMPUS 
contracta  with  various  private 
organizatioiw,  or  fiscal  intermediaries, 
to  process  and  pay  CHAMPUS  and 
CHAMPVA  claims.  Hie  VA  reimburses 
OCHAKiPUS  on  a  monthly  basis  for 
actual  costs  of  CHAMPVA  claims    ■. 
processed  by  the  fiscal  intermediaries. 
The  matches  will  identify  claims  that 
have  been  paid  for  persons  ineligible  for 
CHAMPVA  benefiU. 

(2)  Procedures.  The  VA  DM&S  wiD 
perform  the  match  of  a  VA  system  of 
records  on  CHAMPVA  beneficiaries 
with  information  provided  by  DoD  from 
CHAMPUS  records  of  persons  who 
received  medical  care  paid  for  under 
CHAMPVA,  to  determine  if  there  have 
been  overpayments  as  a  result  of 
inehgible  persons  receiving  CHAMPVA 
benefits. 

In  the  event  of  a  "hit",  i.e.,  a 
determination  through  the  match  that  an 
individual  has  received  care  for  which 
he  or  she  is  not  eligible,  the  identity  of 
the  person  and  the  information  will  be 
verified.  Where  there  are  reasonable 
grounds  to  believe  there  has  been  a 
payment(s)  fm  an  ineligible  individual. 


the  matter  will  be  investigated  and 
collection  action  will  be  initiated  where 
appropriate. 

c.  Records  to  be  Matched.  Automated 
records  from  the  following  sjrstem  (tf 
records  will  be  matched: 

(1)  Veterans  Adnunistration — 
Veteran's  Spouse  or  Dependent  Civilian 
Health  and  Medical  Care  Records- VA 
(54VAl3e)  as  set  forth  on  page  7B3  (rf  the 
Federal  Reglstar  publicatiofe  titled, 
"Privacy  Act  Issuances,"  1986 
Compilation,  Vol.  V;  and 

(2)  Department  of  Defense— Medical 
Claim  History  Files  (DOCHA  07)  set 
forth  on  page  175  of  the  Federal  Register 
publication  titled,  "Privacy  Act 
Issuances,"  1906  CompOation,  VoL  HI. 

The  disclosure  of  information  finm 
these  systems  of  records,  for  the  purpose 
of  the  matching  program,  is  permitted  by 
published  routine  uses. 

d.  Period  of  Match  Intermittently 
from  approximately  May  1968.  The 
matchiii^  may  be  cyclical  or  may  be 
repeated  periodically. 

e.  Safeguards.  Records  used  in  the 
matches  and  data  generated  as  a  result, 
will  be  safeguarded  fix>m  unauthorized 


disdosv*.  Access  wiU  be  limited  to 
those  poBoos  who  have  a  need  fcv  the 
information  in  order  to  condoct  the 
matches  or  foUow-up  actiois.  All  of  the 
material  will  be  stored  in  locked 
containers  when  not  in  nee.  The 
matching  file  will  be  used  and  accessed 
only  to  match  files  in  accordance  with 
this  notice  and  will  not  be  used  to 
extract  information  concerning  **non  hit" 
individuals  for  spy  purpose. 

f.  Retention  and  Disposition.  Records 
not  resulting  in  "hits"  will  be  destroyed 
by  burning,  shredding  or  electronic 
erasing  within  three  months  of  the 
completion  of  the  individual  match. 
Records  resulting  in  "hits"  will  be 
retained  by  the  I^fAS  until  the 
completion  of  any  necessary 
administrative  or  legal  action  and  will 
then  be  disposed  of  in  accordance  with 
approved  records  control  schedules 
and/or  approved  disposition  authority 
from  the  Archivist  of  the  United  States. 

[FR  Doc.  Sa-12048  FOed  S-27-88;  8:45  am] 
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Sunshine  Act  Meetings 
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Ttfis  seclton  ol  the  FEDERAL  REGISTER 
contains  notices  of  maatiags  pubashed 
under  the  "Government  ti  ffte  SunsNne 
Act"  (Pub.  L  94-409>  5  OS-C.  552b(e)C3). 


AFmCMII 

Board  of  Dfrectors  Meeting 

TtMC  2.-00  p.m.-6HX>  p  jn. 

PLACE:  African  Development 

Foundation.  1625  Massachusetts 

Avenue.  NW.,  Suite  600,  Washington. 

DC  20036. 

DATE  Wednesday.  June  8, 1988. 

STATUS:  C^ten. 

Agenda 

1.  Chairman's  Report. 

2.  Preaidaafs  R^art 

3.  Discussion  of  OTA  Report  and  AUFs 

Re^onae  to  Recommendations. 

4.  Discussion  with  OTA  principle 

Investigators. 

5.  Other. 

CONTACT  PSMOM  FOR  MOW 
INFORMATIOli:  Ms.  Janis  McCoIIim.  673- 
3916. 

Leooaid  H.  Robinaon,  Jr., 
Pre^dmtt. 

ADF  Agency  Number  11010006 
ADF  BOAC  Number  953901 

[FR  Doc.  88-12207  Fifed  5-26-88;  1:23  pn] 

BNJJNQ  CODE  (IIS-OI-M 

FEOEMAL  ENEROY  REOULATORV 


"FB)BmtWBOISTEirCiTATIOWOF 

53  FR  18651. 

PftEVWUSLV  ANNOUNCE  TMIK  AMD  DATE 

OF  MEETWO:  May  25. 1988.  lOO)  a.m. 
CHANOE  M  THE  MEETINO:  The  foDowil^ 

Docket  Numbers  have  been  added: 
Item  No.,  Docket  No.,  and  Company 
CAG-7e 

CP84-336-002.  CP8&-623-00a  CP87-40»- 
000, 

CP88-62-000  and  CP88-84-00a 
Transcontinental  Gas  Pipe  Line 
Coiporation 

LoisD.Cashsa. 

Acting  Secretary. 

[FR  Doc.  88-12254  Hied  5-26-88  5:56  pmj 
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Corrections 


TN*  aeclion  of  the  FEDERAL  REGISTER 
contains  edHorial  conBclions  of  previousiy 
pubished  Presidenttal,  Rule.  Proposed 
Rule,  and  Notice  documents  and  voiumes 
of  the  Code  of  Federal  Regulations. 
These  corrections  are  prepared  t>y  the 
Office  of  the  Federal  Register.  Agency 
prepared  corrections  are  issued  as  signed 
documents  and  appear  in  the  appropriate 
document  categories  elsewhere  In  the 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Sodal  Security  AdmMstnrtion 

20  CFR  Part  416 


(Reg.  Na  16] 

Supptemental  Security  Income  for  the 
Aged,  Bind,  and  DiaaMed;  Waiver  of 
Adfu^ment  of  Recovery—Exceea 
Reeourcee 

Correction  I 

In  rule  document  88-10353  beginning 
on  page  16542  in  the  issue  of  Tuesday, 
May  10, 1988,  make  the  following 
correction: 

S41C.554    [Corrected]  I 

On  page  16543,  in  the  third  colimm,  in 
§416.554,  in  the  introductory  paragraph, 
in  the  11th  line,  "no"  should  read  "on". 

oooc  iso»«vo 
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DEPARTMENT  OF  THE  INTERIOR 

Bureeu  of  LaiKl  Management 

[OR-943-(M-4220-11:  QP-OS-130;  OR-21t7, 
Of>E-0139«2,  OftE-015246-A,  ORE-012702, 
OR-01164S-A] 

Propoeed  Continuation  of 
WHtidrawala;  Oregon 

Correction 

In  notice  document  88-10656  beginning 
on  page  16017  in  the  issue  of  Thursday, 
May  12, 1988,  make  the  following 
correction: 

On  page  16017,  in  the  third  column, 
under  "Rogue  River  National  Forest", 
the  last  line  should  read 'T.  40  S.,  R.  1 
E.,  W.M.,  sees.  16  and  21." 

BHXMQ  COOC  1S0»«1« 

DEPARTMENT  OF  THE  INTERIOR 
Minerala  Management  Service 
30  CFR  Part  250 

OH  and  Gaa  and  Sulphur  Operatione  In 
the  Outer  Continental  Shelf.  Outer 
Continental  SheH  Mineraia  and  Rlghta- 
of-Way  Management,  General;  and 
Outer  Continental  SheH  Ordera  for  AH 
Reglona  of  the  Outer  Continental  Shelf 

Correction 

In  rule  document  88-6532  beginning  on 
page  10596  in  the  issue  of  Friday,  April. 
1, 1988,  and  corrected  at  page  12227  in 
the  issue  of  Wednesday,  April  13, 1988, 
make  the  following  correction: 

§250,45    [Corrected] 

On  page  10712,  in  §  250.45(e),  in  the 
third  column,  in  the  table,  in  the  first 
entry,  "25"  should  appear  under  the 
column  designated  "3". 

■•JJNO  COOe  1NM1-D 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Trade  PoHcy  Staff  Committee; 
QeneraHzed  System  of  Preferences 
(QSP);  DeadHne  for  Acceptance  of 
Petitions  Requesting  ModHication  of 
List  of  Artldee  EHglMe  for  Duty-Free 
Treatmeijt  Under  the  QSP  and 
Requests  to  Review  ttie  QSP  Status  of 
Beneficiary  Developing  Countries 

Correction 

In  notice  document  88-7585  begiiming 
on  page  11580  in  the  issue  of  Thursday, 
April  7, 1988,  make  the  following 
correction: 

On  page  11581,  in  the  first  column,  in 
the  fint  complete  paragraph,  in  the 
eighth  line,  after  "will"  insert  "not". 

■NXMiacooE  iaoft«i-o 


VETERANS  ADMINISTRATION 

38  CFR  Part  4 

Systemic  Diseases,  Temporary  Total 
Evakiationa  Baaed  on  Periods  of 
HospitaHzation  or  Surgery,  Regular 
Scheduiar  Assignment  of  s  Total 
Evaluation  Based  on  Total  Industrial 
Impairment 

Correction 

In  proposed  rule  document  88-11272 
beginning  on  page  18099  in  the  issue  of 
Friday,  May  20, 1988,  make  the  following 
correction: 

§4J8a    [Corrected] 

On  page  18101,  in  the  third  column,  in 
§  4.88a,  in  diagnostic  code  6318.  in  the 
fourth  line,  "military"  should  read 
"miliary". 

MUMOCOOC  1Mfr«1-0 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  ^ 

(Docket  Na  88-NM-66-AD] 

Airworthiness  Directives;  Boeing 
Model  737  Series  Airplanes 

agency:  Federal  Aviation 

Administration  (FAA).  DOT. 

action:  Notice  of  proposed  rulemaking. 

summary:  This  notice  proposes  to 
supersede  two  existing  airworthiness 
directives  (AD),  applicable  to  certain 
Boeing  Model  737  series  airplanes, 
which  currently  require  an  external 
inspection  of  the  skin  at  certain  fuselage 
lap  joints  for  cracks,  corrosion,  and/or 
delamination,  and  repair,  if  necessary. 
This  action  would  retain  the 
requirements  of  the  currently  existing 
AD's,  but  would  increase  the  area  to  be 
inspected  and  intensify  the  methods  of 
inspection.  This  proposal  is  prompted  by 
reports  of  numerous  cracks  found  during 
inspections  of  airplanes  that  have 
accumulated  more  than  40,000  landings.' 
This  condition,  if  not  corrected,  could 
result  in  rapid  decompression  of  the 
airplane. 

DATES:  Comments  must  be  received  no 
later  than  July  24, 1988. 
ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  Federal 
Aviation  Administration.  Northwest 
Mountain  Region,  Office  of  the  Regional 
Counsel  (Attn:  ANM-103),  Attention: 
Airworthiness  Rules  Docket  No.  88-NM- 
66-AD.  17900  Pacific  Highway  South.  C- 
68966.  Seattle,  Washington  98168.  The 
applicable  service  information  may  be 
obtained  from  the  Boeing  Commercial 
Airplane  Company,  P.O.  Box  3707, 
Seattle,  Washington  98124.  This 
information  may  be  examined  at  FAA. 
Northwest  Mountain  Region.  17900 
Pacific  Highway  South,  Seattle.  , 

Washington,  or  Seattle  Aircraft  ' 

Certification  Office.  FAA.  Northwest 


Mountain  Region.  9010  East  Marginal 
Way  South,  Seattle,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT 

Ms.  Barbara  ).  Baillie,  Airframe  Branch, 

ANM-120S:  telephone  (206)  431-1927. 

Mailing  address:  FAA,  Northwest 

Mountain  Region,  17900  Pacific  Highway 

South.  C-68966.  Seattle.  Washington 

98168. 

SUPPLEMENTARY  INFORMATION: 

Coounents  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  conunents  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  such  FAA/public 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket. 

AvailalHlity  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  FAA. 
Northwest  Mountain  Region,  Office  of 
the  Regional  Counsel  (Attn:  ANM-103). 
Attention:  Airworthiness  Rules  Docket 
No.  88-NM-66-AD,  17900  Pacific 
Highway  South.  C-6896e.  Seattle. 
Washington  98168. 

Discussion 

On  October  5. 1987.  the  FAA  issued 
AD  87-21-06.  Amendment  39-5752  (52 


FR  38395;  October  16. 1987).  which 
requires  inspection  for  cracking,  and 
repair  or  replacement,  if  necessary,  of 
the  skin  along  the  upper  row  of 
fasteners  of  certain  fuselage  lap  joints. 
That  action  .was  prompted  by  inspection 
reports  that  identified  extensive  skin 
cracking  found  adjacent  to  lap  splice 
fasteners,  and  delamination  of  fuselage 
tearstraps  found  in  these  same  areas. 
This  condition,  if  not  corrected,  could 
lead  to  rapid  depressurization  of  the 
airplane. 

Further,  following  a  recent  accident 
involving  a  Boeing  Model  737-200  series 
airplane  in  which  a  large  portion  of  the 
upper  fuselage  separated  from  the 
airplane,  the  FAA  issued  telegraphic  AD 
T88-10-51  on  May  4. 1988.  to  require 
certain  inspections  at  all  fuselage  lap 
joints. 

Recent  inspection  reports  indicate 
that  cracking  has  been  found  in  several 
of  the  longitudinal  skin  splices  where 
delamination  of  the  cold  bond  has 
deteriorated.  In  addition,  cracking  in  the 
skin  along  the  stringer  (S)  17  crease 
beam  has  been  reported.  Both  of  these 
cracking  scenarios  involve  delamination 
that  results  in  a  knife  edge  condition  of 
countersunk  rivets  in  the  skin,  which,  in 
turn,  may  result  in  early  fatigue  crack 
initiation.  Disbonded  doublers  and  lap 
joints,  as  well  as  corrosion  between  skin 
and  doublers,  have  been  reported  on 
several  airplanes. 

These  conditions  may  exist  on 
airplanes  manufactured  with  the  early 
hot  bonded  doublers  (line  number  001 
through  464)  and  the  cold  bonded  lap 
joint  (line  number  001  through  291). 
There  has  been  no  service  experience  to 
indicate  that  problems  exist  with  the 
improved  hot  bonded  doublers 
beginning  at  line  number  465.  It  should 
be  noted  that,  although  there  have  been 
reports  of  corrosion  and  delamination  of 
the  skin  and  doubler  at  the  lap  joints  of 
airplanes  between  line  number  292  and 
464.  there  have  been  no  fatigue  cracking 


reported.  These  airplanes  are  suspect, 
however,  due  to  the  similarity  in  the 
failure  mode  and  the  reports  of 
delamination. 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  737- 
53A1039,  Revision  4,  dated  April  14, 
1988,  which  describes  inspection  and 
repair  procedures  for  cracking, 
corrosion,  and  delamination  in  the  skin 
at  all  the  fuselage  lap  joints;  and  Boeing 
Service  Bulletin  737-53-1089,  dated  May 
10, 1985,  which  describes  inspection  and 
repair  procedures  for  cracking, 
corrosion,  and  delamination  in  the  skin 
along  the  S-17  crease  beam. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  the 
same  type  design,  the  FAA  proposes  to 
supersede  AD  87-21-08  and  telegraphic 
AD  T88-10-51.  with  a  new  AD  which 
would  require  inspections  of  the  skin 
and  doublers  at  all  fuselage  lap  joints 
between  BS  259  and  BS  1016.  and  at  S- 
17  between  BS  360  and  BS  540  and 
between  BS  727  and  BS  927,  for  cracks, 
corrosion,  and/or  delamination.  and 
repair,  if  necessary,  in  accordance  with 
the  service  bulletins  previously 
mentioned. 

It  is  estimated  that  100  airplanes  of 
U.S.  registry  would  be  affected  by  this 
AD,  that  it  would  take  approximately 
2,000  manhours  per  airplane  to 
accomplish  the  required  actions,  and 
that  the  average  labor  cost  would  be  $40 
per  manhour.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $8,000,000. 
Information  collection  requirements 
contained  in  this  regulation  have  been 
approved  by  the  Office  of  Management 


and  Budget  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (Pub. 
L  96-511)  and  have  been  assigned  0MB 
Control  Number  2120-0056. 

The  regulations  set  forth  in  this  notice 
would  be  promulgated  pursuant  to  the 
authority  in  the  Federal  Aviation  Act  of 
1958,  as  amended  (49  U.S.C.  1301.  et 
seq.],  which  statute  is  construed  to 
preempt  state  law  regulating  the  same 
subject.  Thus,  in  accordance  with 
Executive  Order  12612,  it  is  determined 
that  such  regulations  do  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism 
Assessment. 

For  these  reasons,  the  FAA  has 
determined  that  this  document:  (1) 
Involves  a  proposed  regulation  which  is 
not  major  under  Executive  Order  12291 
and  (2)  is  not  a  significant  rule  pursuant 
to  the  Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  it  is 
further  certified  under  the  criteria  of  the 
Regulatory  Flexibility  Act  that  this 
proposed  rule,  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  because  few,  if 
any,  Model  737  airplanes  are  operated 
by  small  entities.  A  copy  of  a  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  regulatory 
docket. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Adminisfrator, 


the  Federal  Aviation  Administration 
proposes  to  amend  S  39.13  of  Part  39  of 
the  Federal  Aviation  Regulations  (14 
CFR  39.13)  as  follows: 

PART  39— [AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449, 
January  12, 1983);  and  14  CFR  11.89. 

§39.13    [AmwKiMl] 

2.  By  superseding  AD  87-21-08, 
Amendment  39-5762  (52  FR  38395: 
October  16, 1987).  and  Telegraphic  AD 
T88-10-51.  issued  May  4, 1988,  with  the 
following  new  airworthiness  directive: 

Boeing:  Applies  to  Mode  737  series  airplanes. 

line  number  001  through  464,  certificated 

in  any  category.  Compliance  required  as 

indicated,  unless  previously 

accomplished. 
To  prevent  rapid  decompression  of  the 
airplane,  accomplish  the  following: 

A.  For  airplanes  line  number  001  through 
291  accomplish  the  following: 

1.  Within  the  next  500  landings  after  the 
effective  date  of  this  Ad.  or  prior  to  the 
accumulation  of  40,000  landings,  whichever 
occurs  later,  unles  previously  accomplished 
within  the  last  4.000  landings,  and  thereafter 
at  intervals  not  to  exceed  4.500  landings  or  15 
months,  whichever  occurs  first;  accomplish 
the  following: 

a.  Perform  a  high  frequency  eddy  current 
inspection  for  cracks  of  the  skin  at  fuselage 
lap  joints  S-4  and  S-10  between  l>ody  station 
(BS)  259  and  BS  1016,  in  accordance  with 
Boeing  Service  Bulletin  737-53A1039. 
Revision  4,  dated  April  14, 1968. 
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b.  Perfonn  a  detailed  external  visual 
inapectioci.  using  a  lOx  magnifying  glass,  of 
the  lap  splices  listed  in  paragraph  A.l.a.. 
above,  and  all  other  lap  splices  between  BS 
259  and  BS  1016,  for  cracks  and  evidence  of 
corrosion  or  delamination.  Inspect  for  small 
cracks,  bulging  skin  between  fasteners, 
blistered  paint,  dished  or  popped  rivet  heads, 
or  loose  fasteners.  Adequate  lighting  must  be 
used  for  this  inspection.  If  the  paint  is 
irregular  or  too  ^ick  to  detect  cracks,  it  must 
be  stripped  using  an  approved  chemical 
stripper. 

If  cracks  or  evidence  of  corrosion  or 
delamination  are  found  in  the  lap  splices  at 
S-14,  S-19,  S-20,  S-24,  S-25.  or  S-26,  prior  lo 
further  flight,  perform  an  eddy  current 
inspection  of  the  entire  length  of  the  affected 
panel  for  cracks  and  to  determine  material 
loss,  in  accordance  with  Boeing  Alert  Service 
Bulletin  737-S3A1039.  Revision  4,  dated  April 
14, 198a  I 

Repair  any  cracks,  corrosioa  and 
delamination  found  as  a  result  of  the 
inspections  required  by  paragraph  A.l.a.  or 
Al.b..  above,  prior  to  further  flight  (except  as 
permitted  by  paragraph  D.,  below),  in 
accordance  with  Boeing  Alert  Service 
Bulletin  727-53A1039.  Revision  4,  dated  April 
14.1988. 

2.  Prior  to  the  accumulation  of  80,000 
landings  or  within  the  next  4  years, 
whichever  occurs  first  or  within  1  year  after 
the  elective  date  of  this  AD,  whichever 
occurs  later,  accomplish  the  modification 
described  in  paragraph  E..  below. 

E  For  airplanes  line  numbers  292  through 
464,  accomplish  the  fallowing: 

1.  Within  the  next  500  landing  after  the 
effective  date  of  this  AD,  or  prior  to  the 
accumulation  of  60,000  landings,  whichever 
occurs  later,  imless  previously  accomplished 
within  the  last  4,000  landings,  and  thereafter 
at  intervals  not  to  exceed  4.500  landings  or  15 
months,  whichever  occurs  first;  perform  a 
detailed  visual  inspection,  using  a  lOx 
magnifying  glass,  of  the  skin  at  all  fuselage 
lap  joints  between  body  station  (BS)  259  and 
BS  1016  for  cracks  and  evidence  of  corrosion 
or  delamination.  Inspect  for  small  cracks, 
bulging  skin  between  fasteners,  blistered 
paint,  dished  or  popped  rivet  heads,  or  loose 
fasteners.  Adequate  lighting  must  be  used  for 
this  inspection.  If  the  paint  is  irrgular  or  too 
thick  to  detect  cracks,  is  must  be  stripped 
using  an  approved  chemical  stripper.  If 
cracks  or  evidence  of  corrosion  or 
delamination  are  found,  prior  to  further  flight, 
perform  an  eddy  current  inspection  of  the 
entire  length  of  the  affected  panel  for  cracks 
and  to  determine  material  loss,  as  necessary, 
and  repair  prior  to  further  flight  (except  as 
permitted  by  paragraph  D.,  below),  in 
accordance  with  Boeing  Alert  Service 
Bulletin  737-53A1039,  Revision  4,  dated  April 
14, 198& 

C  For  airplanes  line  number  001  through 
464  accomplished  the  following: 

1.  Within  the  next  SCO  landing  after  the 
effective  date  of  this  AD,  or  prior  to  the 
accumulation  of  40.000  landings,  whichever 
occurs  later,  unless  previously  accomplished 
within  the  last  4,000  landings,  and  thereafter 
at  intervals  of  4.500  langinds  or  15  months, 
whichever  occurs  first:  perform  an  external 
detailed  visual  inspectioa  using  a  lOx 


magnifying  glass,  of  the  skin  at  S-17  between 
BS  380  and  BS  540  and  between  BS  727  and 
BS  927  for  cracks  and  evidence  of  corrosion 
or  delamination.  Inspect  for  small  cracks, 
bulging  skin  between  fasteners,  blistered 
paint,  dished  or  popped  rivet  heads,  or  loose 
fasteners.  Adequate  lighting  must  be  used  for 
this  inspection.  If  the  paint  is  irrgular  or  too 
thick  to  detect  cracks,  is  must  be  stripped 
using  an  approved  chemical  stripper.  If 
cracks  or  evidence  of  corrosion  or 
delamination  are  found,  prior  to  further  flight, 
perform  an  eddy  current  inspection  of  the 
entire  lei^th  of  the  affected  panel  in 
accordance  with  an  FAA-approved  method, 
and  repair  in  accordance  with  Boeing  Service 
Bulletin  737-53-1089,  dated  May  Itt  1988. 

2.  Within  the  next  2.250  landings  or  within 
the  next  6  months  after  the  effective  date  of 
this  AD,  whichever  occurs  first  or  prior  to  the 
accumulation  of  40,000  landings,  whichever 
occurs  later,  unless  accomplished  within  the 
last  9,750  landings,  and  thereafter  at  intervals 
not  to  exceed  12,000  landings  or  4  years, 
whichever  occurs  first;  perform  an  internal 
visual  inspection  of  all  tearstraps 
(circumferential  portion  of  the  bonded  waffle 
doubler  which  are  not  mechanically  fastened 
to  the  skin  between  BS  259  and  BS  1016)  for 
delamination  and  corrosion.  Adequate 
lighting  must  be  used  for  this  inspection. 
Inspect  for  bulges  in  the  doubler,  white 
powder  or  a  thin  black  line  at  the  edges  of  the 
doubler,  and  missing  or  dished  fasteners. 
Check  for  disbond  by  pushing  outward  on  the 
skin  while  attempting  to  insert  a  feeler  gage 
between  the  doubler  and  skin.  If  inspection 
areas  are  obscured  by  sealant,  dirt,  etc.,  these 
areas  must  be  cleaned,  ff  disbond  or 
corrosion  is  found,  repair  prior  to  fiirther 
flight,  in  accordance  with  Boeing  Alert 
Service  Bulletin  737-63A1039,  Revision  4, 
dated  April  14, 1988.  or  Boeing  Service 
Bulletin  737-53-1089,  dated  May  la  1968,  or 
Boeing  Service  Bulletin  737-53-1076,  dated 
October  30, 1986,  as  appropriate. 

D.  If  corrosion,  foimd  as  a  result  of  the 
external  inspection  required  by  paragraphs 
A.l.  and  B.I.,  above,  does  not  exceed  5%  of 
the  skin  thickness,  conduct  an  external 
detailed  visual  inspection  in  accordance  with 
paragraph  A.1.  or  B.I.,  as  appropriate,  above, 
at  intervals  not  to  exceed  2.250  landings  or  6 
months,  whichever  occurs  first  until  repair  is 
accomplished.  If  such  corrosion  exceeds  5% 
of  skin  thickness,  repair  prior  to  further  fli^t, 
in  accordance  with  Boeing  Alert  Service 
Bulletin  737-53A1039,  Revision  4,  dated  April 
14, 1988,  except  change  thickness  reduction 
allowables  to  half  those  currently  permitted 
by  the  service  bulletin.  Following  such  a 
repair,  resume  inspections  in  accordance 
with  paragraph  A.l.  or  B.I.,  above,  as 
appropriate. 

E.  Accomplishment  of  the  following  two 
procedures  constitutes  terminating  action  for 
the  inspections  required  by  paragraphs  A.l.. 
B.I..  C.I.,  and  C2,  above. 

1.  AccompUsh  the  terminating  repair  at  all 
lap  joints,  which  includes  replacing  all  upper 
row  fasteners  with  protruding  head  fasteners 
and  assuring  continued  functionality  of  the 
tearstraps.  by  the  use  of  mechanical 
fasteners,  in  accordance  with  Boeing  Alert 
Service  Bulletin  737-53A1039,  Revision  4, 
dated  April  14, 1988,  except  that  the 


mechanical  fasteners  are  required  in  all 
tearstrap  bays  around  the  fuselage. 

2.  Accomplish  the  preventative 
modification  as  described  in  Boeing  Service 
Bulletin  737-53-1088,  dated  May  10, 1985, 
along  S-17. 

F.  Within  15  months  after  the 
accomplishment  of  the  procedures  described 
in  paragraph  E.,  above,  and  thereafter  at 
intervals  not  to  exceed  15  months,  perform  an 
external  visual  inspection  for  corrosion  at  all 
lap  joints  in  accordance  with  Boeing  Service 
Bulletin  737-53A1039,  Revision  4,  dated  April 
14, 1968,  and  on  the  skin  along  S-17  in 
accordance  with  Boeing  Service  Bulletin  737- 
53-1069,  dated  May  10, 1985.  If  corrosion  is 
found  which  does  not  exceed  5%  of  the  skin 
thickness,  continue  to  accomplish  these 
inspections  at  intervals  not  to  exceed  7 
months,  until  repaired.  If  such  corrosion 
exceeds  5%  of  the  skin  thickness,  repair  prior 
to  further  flight  in  accordance  with  these 
service  bulletins,  as  appropriate. 

G.  Within  1  month  after  the  completion  of 
any  inspection  required  by  this  AD,  submit  a 
report,  in  writing,  including  a  complete 
description  of  the  location  and  size  of  all 
cracks,  corrosion,  and  delamination  found, 
along  with  the  aircraft  serial  number  and  the 
number  of  flight  cycles,  to  the  Manager, 
Seattle  Aircraft  Certification  Office,  FAA,  . 
Northwest  Mountain  Region.  Reports  of 
airplanes  found  to  be  free  of  cracks, 
corrosion,  or  delamination  are  abo  required. 

H.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Seattle  Aircraft  Certification  Office.  FAA. 
Northwest  Mountain  Region. 

Note. — ^The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  [nfl).  who  may  add  any  comments 
and  then  send  it  to  the  Manager,  Seattle 
Aircraft  Certification  Office. 

I.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  witii  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  information  from  the 
manufacturer  may  obtain  copies  upon 
request  to  the  Boeing  Commercial 
Airplane  Company.  P.O.  Box  3707, 
Seattle.  Washington  98124.  This 
information  may  be  examined  at  FAA. 
Northwest  Mountain  Region.  17900 
Pacific  Highway  South.  Seattle, 
Washington,  or  Seattle  Aircraft 
Certification  Office.  FAA,  Northwest 
Mountain  Region,  9010  East  Marginal 
Way  South.  Seattle.  Washington. 

Issued  in  Seattle.  Washington,  on  May  24. 
1988. 

Fraderidc  M.  Isaac 

Acting  Director,  Northwest  Mountain  Region. 
[FR  Doc  88-12074  Filed  5-25-88;  2:23  pm] 
BILUNQ  CODE  4«1»-1>-W 
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14  CFR  Part  39 

(Docket  Na  8S-NM-67-AD] 

Airworttiiness  Directives;  Boeing 
Model  737  Series  Alrpianes 

AQENCV.  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMAftY:  This  notice  proposes  a  new 
airworthiness  directive  (AD),  applicable 
to  certain  Boeing  Model  737  series 
airplanes,  which  would  require  external 
inspections  of  the  circiunferential 
fuselage  splices  and  internal  inspections 
of  the  bonded  doublers  for 
delamination.  cracking,  and  corrosion. 
Additionally,  it  would  require  an 
internal  corrosion  inspection  of  the 
lower  skin  and  stringers  on  airplanes  on 
which  a  terminating  action,  in 
accordance  with  an  existing  AD.  had 
been  performed.  This  proposal  is 
prompted  by  a  report  of  cracking  on  the 
circiunferential  fuselage  skin  splice  on 
one  airplane  and  several  reports  of 
delamination  of  the  bonded  doubler. 
This  condition,  if  not  corrected,  could 
result  in  rapid  decompression  of  the 
airplane. 

DATCft  Comments  must  be  received  no 
later  than  July  24. 1988. 
AOOHESSES:  Send  comments  on  the 
proposal  in  duplicate  to  Federal 
Aviation  Administration.  Northwest 
Mountain  Region.  Office  of  the  Regional 
Counsel  (Attn:  AN\^103).  Attention: 
Airworthiness  Rules  Docket  No.  88-NM- 
67-AD.  17900  Pacific  Highway  South,  C- 
68966,  Seattle.  Washington  98168.  The 
applicable  service  information  may  be 
obtained  from  the  Boeing  Commercial 
Airplane  Company.  P.O.  Box  3707. 
Seattle.  Washington  98124. 

This  information  may  be  examined  at 
FAA,  Northwest  Mountain  Region.  17900 
Pacific  Highway  South.  Seattle. 
Washington,  or  Seattle  Aircraft 
Certification  Office.  FAA.  Northwest 
Mountain  Region.  9010  East  Marginal 
Way  South.  Seattle.  Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Barbara  J.  Baillie.  Airframe  Branch. 
ANM-120S;  telephone  (206)  431-1927. 
Mailing  address:  FAA.  Northwest 
Mountain  Region.  17900  Pacific  Highway 
South.  C-689e6.  Seattle.  Washington 
08168. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communicatibns 


should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA/public 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  FAA. 
Northwest  Mountain  Region,  Office  of 
the  Regional  Counsel  (Atbi:  ANM-103). 
Attention:  Airworthiness  Rules  Docket 
No.  88-NM-87-AD.  17900  Pacific 
Highway  South.  C-68966.  Seattle. 
Washington  98168. 

Discussion 

The  FAA  has  received  numerous 
inspection  reports  concerning  Boeing 
Model  737  series  airplanes,  that  have 
identified  several  problem  areas  which 
necessitate  inspection  action.  Cracking 
has  been  found  on  the  circiunferential 
fuselage  skin  spUce  at  body  station  (BS) 
360  on  a  Boeing  Model  737-200  with 
approximately  90.000  flight  cycles. 
While  the  cause  of  these  cracks  is  still 
under  investigation,  evidence  indicates 
that  they  may  have  been  caused  by 
delamination  of  a  fail-safe  bonded 
doubler  that  resulted  in  a  knife  edge 
condition  of  countersink  rivets  at  the 
splice,  which,  in  turn,  could  have 
resulted  in  early  fatigue  crack  initiation. 
Disbonded  doublers  and  corrosion 
between  doublers  and  skin  have  been 
reported  on  several  airplanes. 

In  addition  to  the  areas  described 
above.  AD  82-01-09.  Amendment  3»- 
4299.  currently  requires  repetitive 
inspections  of  the  belly  skin  and 
stringers  on  Model  737  series  airplanes, 
until  a  terminating  modification  is 
installed.  This  terminating  modification 
comprises  replacement  of  affected  skin 
panels.  Since  the  issuance  of  that  AD. 
the  FAA  has  determined  that,  following 
accomplishment  of  the  terminating 
modification,  routine  maintenance  may 
not  be  sufficient  to  detect  additional 
corrosion  in  this  area.  Therefore,  the 
FAA  has  determined  that  continuing 
inspection  of  this  area  is  necessary  in 
order  to  ensure  detection  of  possible 
corrosion  of  the  skin  and  stringers. 


Failure  to  detect  and  repair  cracks, 
corrosion,  or  delamination  in  the  areas 
identified  above  could  lead  to  rapid 
depressurization  of  the  airplane. 

FAA  has  reviewed  and  approved 
Boeing  Service  Bulletin  737-53-1076. 
dated  October  30. 1986,  which  describes 
procedures  for  inspecting  the  bonded 
skin  and  doubler  assemblies  and  Boeing 
Alert  Service  Bulletin  737-53A1042. 
Revision  4.  dated  November  5, 1982. 
which  describes  inspection  procedures 
for  the  lower  lobe  hot  bonded  skin  panel 
and  provides  repair  and  replacement 
instructions. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  the 
same  type  design,  this  action  would 
require  external  inspections  of  the 
circumferential  fuselage  splices  and 
internal  inspections  of  the  bonded 
doublers  for  delamination,  corrosion, 
and  cracks;  and  inspection  of  the  belly 
skin  and  stringers  for  corrosion;  in 
accordance  with  the  service  bulletin 
previously  mentioned,  in  order  to 
prevent  the  potential  for  rapid 
depressurization  of  the  airplane. 

It  is  estimated  that  100  airplanes  of 
U.S.  registry  would  be  affected  by  this 
AD,  that  it  would  take  approximately 
2,000  manhours  per  airplane  to 
accomplish  the  required  actions,  and 
that  the  average  labor  cost  would  be  $40 
per  manhour.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $8,000,000. 

Information  collection  requirements 
contained  in  this  regulation  have  been 
approved  by  the  office  of  management 
and  budget  under  the  provisions  of  the 
paperwork  reduction  act  of  1980  (Pub.  L 
96-511)  and  have  been  assigned  0MB 
Control  Number  2120-0056. 

The  regulations  set  forth  in  this  notice 
would  be  promulgated  pursuant  to  the 
authority  in  the  Federal  Aviation  Act  of 
1958,  as  amended  (49  U.S.C.  1301.  et 
seq.],  which  statute  is  construed  to 
preempt  state  law  regulating  the  same 
subject.  Thus,  in  accordance  with 
Executive  Order  12612.  it  is  determined 
that  such  regulations  do  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism 
Assessment 

For  these  reasons,  the  FAA  has 
determined  that  this  document  (1) 
Involves  a  proposed  regulation  which  is 
not  major  under  Executive  Order  12291 
and  (2)  is  not  a  significant  rule  pursuant 
to  the  Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  February  26. 1979);  and  it  is 
further  certified  under  the  criteria  of  the 
Regulatory  Flexibility  Act  that  this 
proposed  rule,  if  promulgated,  will  not 
have  a  significant  economic  impact 
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positive  or  negative,  oo  a  substantial 
number  of  small  entities  because  few,  if 
any.  Model  737  airplanes  are  operated 
by  small  entities.  A  copy  of  a  draR 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  regulatory 
docket. 

List  of  SubiacU  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 

The  Proposed  Amendmant 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  S  39.13  of  Part  39  of 
the  Federal  Aviation  Regulations  (14 
CFR  39.13)  as  follows: 

PART  39-{AMENI)EO] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  foDows: 

Aalhadty:  49  U.&C  1354(a).  1421  and  1423; 
40  U.S.C  10e(g]  pteviaed  Pub.  L  97-448, 
January  12. 1BB3):  and  14  CFK  11.89. 


S  39.13    (AfflMdWll 

2.  By  adding  the  following  new 
airworthiness  directive: 

BoaiBf:  Applies  to  Model  737  series 

airplaaea.  line  numbers  001  through  464. 
certificated  in  any  category.  Compliance 
required  as  indicated,  imless  previously 
accomplished. 
To  prevent  decompression  of  tiie  airplane, 
aoconpiiah  die  foUowing: 

A.  Within  SOO  landings  after  tlie  effective 
date  of  tUs  AO,  or  prior  to  the  accumulation 
of  40,000  landings,  whichever  occurs  later, 
unless  pievioiialy  performed  within  the  past 
4.000  landings,  accomplish  the  following: 

1.  Pufbnn  a  detailed  external  visual 
inspectiaB.  wing  a  lOx  magnifying  glass,  of 
the  bonded  skin  panels,  excluding  tearstrap 
areas  (circniBfierential  portion  of  the  bonded 
waffle  doubler  which  are  not  mechanically 
fastened  to  the  skin  between  BS  2S0  and  BS 
1016)  identified  in  Boeing  Service  Bulletin 
737-S3-107B,  dated  October  30, 1986,  with 
emphasis  on  the  drcumierential  splices 
between  BS  259  and  BS  1016.  for  cracks  and 
evidence  of  corrosion  or  delamination. 
Inspect  for  small  cracks,  bulging  skin 
between  fasteners,  blistered  paint  dished  ot 
popped  rivet  heads,  or  loose  fasteners. 
Adequate  lighting  must  l>e  used  for  this 
inspectioo.  tf  the  paint  is  irregular  or  too  thick 
to  detect  cracks,  it  must  t>e  stripped  using  an 
approved  chemical  stripper. 

2.  In  addition  to  the  detailed  visual 
inspection  above,  perform  a  liigh  frequency 
eddy  current  inspection  for  cracks  from  S- 
lOR  to  S-IOL  in  accordance  with  an  FAA- 


approved  method,  along  the  most  forward 
and  most  aft  rivet  row  of  eatn  cii  uimfei  BuUal 
spHce. 

If  no  aacks,  corrosioa.  or  delamination  are 
found  as  a  remih  of  <ke  inapeotioas  required 
by  paragraph  Al.  or  AX  above,  repeat  ail 
visual  and  eddy  current  inspections  at 
intervals  not  to  exceed  4.500  landings  or  15 
months,  whichever  occtus  first 

B.  In  areas  where  evidence  of  corrosion, 
delamination.  or  cracks  are  found  as  a  result 
of  the  inspectieBS  leqaired  by  paragraph  A. 
above,  acoompliafa  the  foUowiag: 

1.  If  corrosioo  depth  found  by  Ae  external 
inspections  does  not  exceed  5%  of  skin 
thickness,  conduct  the  repetitive  external 
detailed  visual  inspections  required  by 
paragraph  A.,  above,  at  intervals  not  to 
exceed  2;2S0  landings  or  6  months,  whichever 
occurs  first  until  repair  is  accomplished 
Following  the  accomplishment  of  such  a 
repair,  continue  to  inspect  at  intervals  not  to 
exceed  4.500  landings  or  IS  months, 
whidiever  occurs  fint  la  accordance  with 
paragraph  A,  above. 

2.  U  corrosion  deptk  exceeds  5%  repair 
prior  to  further  flight  in  accordance  with 
Boeing  Service  Bidletin  737-53-1076.  dated 
October  30, 1969.  Following  the 
accomplishment  of  such  a  repair,  continue  to 
inspect  at  intervals  not  to  exceed  4,500 
landings  or  15  montlis,  whichever  occurs  first 
in  accordance  with  paragr^h  A.,  above. 

C  Within  the  next  4.500  landings  or  15 
months,  after  the  effective  date  of  this  AD. 
whichever  occws  fiiat  or  prior  to  the 
accumulation  of  40.000  landings,  whichever 
occurs  later,  unless  previously  performed 
within  the  past  7,500  landings,  perform  an 
internal  inspection  of  die  limided  doublers 
except  for  tearstraps  (dicmnferential  portion 
of  the  bonded  waffle  doubler  which  are  not 
mechanically  fastened  to  die  sUn  between 
BS  259  and  BS  1016)  for  evidence  of  corroskn 
or  delamination  in  accordance  widi  Boeins 
Service  BuHetin  737-53-1076,  dated  October 
30, 1966.  Using  adequate  lighring,  inspect  for 
bulges  in  the  doubler,  white  powder  or  a  thin 
black  line  at  the  edges  of  the  doubler,  and 
missing  or  dished  fasteners.  Inspect  for 
debond  by  pushing  outvvard  on  the  skin  while 
attempting  to  insert  a  feeler  gage  between  the 
doubler  and  sldn.  In  addition,  perform  a 
general  internal  visual  inspection  for 
corrosion  of  the  skin.  fraoMS.  and  stringers 
between  BS  259  and  BS  1016.  If  inspection 
areas  are  obscured  by  sealant  dirt  etc  these 
areas  must  be  cleaned  In  areas  where  no 
evidence  of  corrosion  or  delamination  is 
found,  repeat  the  inspection  at  intervals  not 
to  exceed  12.900  landings  or  4  years, 
whichever  occurs  first  In  areas  where 
evidence  of  corroeion  or  ddamination  is 
found,  repair  in  accordance  with  the  above 
service  bulletin  prior  to  furtiier  flight. 
Following  Budi  a  repair,  continue  to  inspect 
at  intervals  not  to  exceed  12.000  landings  or  4 
years,  whichever  occurs  first 


D.  For  airplanes  on  which  the  tenninatiog 
action  for  AD  82-01-09  has  been 
accomplished:  Withm  the  next  4.500  landings 
after  the  effective  date  of  this  AD  or  prior  to 
the  accumulatian  of  40,000  landings, 
whichever  occurs  later,  unless  previously 
accomplished  in  the  past  7,500  landings; 
perform  an  internal  coiTOsion  inspection  of 
the  lower  skin  and  stringers,  in  accordance 
with  Boeing  Alert  Service  Bulletin  737- 
53A1042,  Revision  4,  dated  November  5, 1962. 
Repeat  this  in«p<»rtinn  at  intervals  not  to 
exceed  12,000  Landings  or  4  years,  whidiever 
occurs  first  If  corrosion  is  found,  repair  prior 
to  further  flight  in  accordance  with  the 
Boeing  Model  737  Structural  Repair  Manual 

E.  Within  1  month  after  the  completion  of 
any  inspection  required  by  this  AD,  submit  a 
report  in  writing,  of  a  complete  description  of 
the  location  and  size  of  all  cracks,  corrosion, 
and  delamination  found,  along  with  the 
aircraft  serial  number  and  the  number  of 
flight  cycles,  to  the  Manager,  Seattle  Aircraft 
Certification  Office,  FAA  Northwest 
Mountain  Region.  Reports  of  airplanes  found 
to  be  free  of  cracks,  corrosion,  or 
delamination  are  also  required. 

F.  An  alternate  means  of  compliance  or 
adiustnlent  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager. 
Seattle  Aircraft  Certification  Office,  FAA 
Northwest  Mountain  Region. 

Note. — ^The  request  should  l>e  forwarded 
through  an  FAA  Prindpal  Maintenance 
Inspedor  (FMI),  who  may  add  any  comments 
and  then  send  it  to  the  Manager,  Seattle 
Aircraft  Certification  Office. 

G.  Spedal  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AO. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  information  from  die 
manufacturer  may  obtain  copies  upon 
request  to  the  Boeing  Commercial 
Airplane  Company,  P.O.  Box  3707. 
Seattle.  Washington  98124.  This 
information  may  be  examined  at  FAA, 
Northwest  Mountain  Region.  17900 
Pacific  Highway  South.  Seattle. 
Washington,  w  Seattle  Aircraft 
Certification  Office.  FAA.  Northwest 
Mountain  Region,  9010  East  Marginal 
Way  South.  SeatUe.  Washington. 

Issued  in  Seattie,  Washington,  on  May  24. 
1988. 

1*  reoencK  m.  isaaci 

Acting  Director,  Northwest  Mountain  Region. 
(FR  Doc.  88-12075  Filed  5-2S-88:  2:23  pm] 
aaiBM  cooc  4sie-is-M 
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FEDERAL  TRADE  COMMISSION 

16  CFR  Part  453 

Funeral  Industry  Practicee  Trade 
Regulation  Rule 


:  Federal  Trade  Commissian. 
ACTION:  Notice  of  proposed  rulemaking. 


r.  This  notice  announces  the 
Commission's  decision  to  initiate  the 
rulemaking  proceeding  to  review  the 
Funeral  Industry  Practices  Trade 
Regulation  Rule,  16  CFR  Part  453  (the 
"Funeral  Rule"  or  "Rule"),  mandated  by 
S  453.10  of  the  Rule.  That  section  states 
that  the  Commission  shall  initiate  a 
rulemaking  amendment  proceeding,  four 
years  after  its  effective  date,  to  address 
whether  the  Funeral  Rule  should  remain 
in  effect  unchanged,  or  should  be 
amended  or  repealed.  The  Commission 
has  made  no  determination  on  these 
issues;  all  of  the  Rule's  requirements 
will  be  reexamined  during  the        | 
proceeding. 

This  notice  sets  out  the  rulemaking 
procedures  to  be  followed,  reference  to 
the  legal  authority  under  which  this 
amendment  proceeding  is  proposed,  a 
statement  of  the  Commission's  reasons 
for  proposing  this  review,  a  list  of 
specific  questions  and  issues  upon 
which  the  Commission  particularly 
desires  written  and  oral  comment  an 
invitation  for  written  comments,  and 
instructions  for  prospective  witnesses 
and  other  interested  persons  who  desire 
to  present  oral  statements  or  otherwise 
participate  in  this  proceeding.        i 
DATES:  Written  comments  must  be 
submitted  on  or  before  August  sa  1988. 

Notification  of  interest  in  questioning 
witnesses  must  be  submitted  on  or 
before  July  30, 198& 

Prepared  statements  of  witnesses  and 
exhibits,  if  any,  must  be  submitted  on  or 
before  October  3, 1988  for  witnesses  at 
the  Washington,  DC  hearings,  November 
1, 1988  for  witnesses  at  the  Chicago, 
Illinois  hearings  and  December  1, 1988 
for  witnesses  at  the  San  Francisco, 
California  hearings. 

Public  hearings  commence  at  9-^0  a.m. 
(HI  November  7, 1968  in  Washington,  DC 
St  9:30  a.m.  on  December  5, 1988  in 
Chicago,  Illinois  and  at  9:30  a.m.  on 
lanuary  9, 1989  in  San  Francisco. 
California. 


:  Written  comments, 
notifications  of  interest  prepared 
statements  of  witnesses  and  exhibits 
should  be  submitted  in  five  copies  to 
Henry  B.  Cabell.  Presiding  Officer. 
Federal  Trade  Commission  Washington, 
DC  20580,  202-328-3642.  The  public 
hearings  will  be  held  in  Room  332 : 


Federal  Trade  Commission  Building.  6th 
Street  and  Pennsylvania  Avenue  NW., 
Washington,  DC  in  Room  1437  Chicago 
Regional  Office  of  the  Federal  Trade 
Commission.  55  East  Monroe  Street 
Chicago.  Illinois  and  in  Room  570  San 
Francisco  Regional  Office  of  the  Federal 
Trade  Commission.  901  Maricet  Street 
San  Francisco,  California. 
FOR  RMTHER  IMTOimATION  CONTACn 

Matthew  Oaynard,  Ra'ouf  M.  Abdullah, 
or  Richard  Kelly,  Bureau  of  Consumer 
Protection.  Federal  Trade  Commission, 
Washington.  DC  20580,  202-326-3291. 
202-326-3024,  or  202-32ft-3304. 
•uppiawNTAiiY  mpommation:  The 
Funeral  Rule  declares  it  an  unfair  or 
deceptive  act  or  practice  for  funeral 
providers  to:  (1}  Fail  to  furnish  price 
information  to  funeral  consumers;  (2) 
require  consumers  to  purchase  items 
they  do  not  desire  to  buy;  or  (3)  embalm 
deceased  human  remains  for  a  fee 
without  authorization.  The  Rule  further 
declares  it  a  deceptive  practice  for 
funeral  providers  to  misrepresent  (1) 
Requirements  for  embalming, 
cremations,  and  grave  vaults  or  grave 
liners;  (2)  legal  and  cemetery 
requirements;  (3)  preservation  and 
protection  capabilities  of  funeral  goods 
and  services;  or  (4)  cash  advance 
charges  for  items  obtained  by  the 
funeral  provider  on  the  consumer's 
behalf.  "To  prevent  these  practices  and 
to  correct  consumers'  misimpressions. 
the  Rule  sets  forth  the  following 
remedial  requirements. 

The  Rule  requires  that  funeral 
providers:  (1)  Disclose  price  and  other 
information  over  the  telephone  to 
persons  who  call  the  funeral  home  and 
ask  about  its  offerings  or  prices  of 
funeral  goods  and  services;  (2)  disclose 
written  price  information  by  means  of  a 
general  price  list  ("GPL"),  casket  price 
list  ("CPL").  and  an  outer  burial 
container  price  list  ("OBC-PL")  to 
persons  who  inquire  in  person  about 
funeral  arrangements  or  the  prices  of 
funeral  goods  and  services:'  (3)  give 
purchasers  a  written  statement  after 
they  have  selected  funeral  goods  and 
services,  containing  the  prices  for  each 
of  the  items  selected,  the  total  price  for 
the  funeral  arrangements  selected,  price 
estimates  or  actual  costs,  if  known,  for 
cash  advance  items,  and  any  legal, 
cemetery  or  crematory  requirements 
that  compel  the  purchase  of  any  items  or 
services  for  the  particiilar  funeral;  (4) 


■  Tha  Rula  permlti  pravtdan  to  Inooiparato  th* 
infonnaUoo  from  the  caakat  and  outer  burial 
container  price  lUta  in  the  general  price  liaL  This 
combined  liat  alao  mnat  be  offered  to  pereooa  who 
inquire  in  penon  about  funeral  airanfementa  or  the 
pricea  of  funeral  gooda  and  aervicea. 


make  truthful  representations  about 
legal  and  other  requirements  that 
compel  the  purchase  of  particular  items 
or  services:  (5)  allow  consumers  to 
select  and  purehase  only  those  goods 
and  services  they  desire  (instead  of 
offering  goods  and  services  only  in 
predetermined  packages);  (6)  seek  to 
obtain  express  approval  before 
embalming  the  deceased  for  a  fee:  (7) 
make  truthful  representations  about  the 
preservative  and  protective  value  of 
funeral  goods  and  services;  (8)  disclose 
that  they  charge  a  fee  for  obtaining  cash 
advance  items,  if  that  is  the  case;  and  (9) 
make  unfinished  wood  boxes  or 
alternative  containers  avaUable  for 
direct  cremation,  if  the  provider  offers 
direct  cremation. 

The  Ftmeral  Rule  was  promulgated  on 
September  24, 1982.  and  became  fully 
effective  on  April  30. 1984.*  The 
Commission's  decision  to  promulgate 
the  Rule  was  subsequently  affirmed  in 
Harry  &  Bryant  Co.  v.  FTC.*  Having 
been  duly  promulgated,  the  Funeral  Rule 
enjoys  a  presiunptive  validity.  The 
Commission  would  require  substantial 
evidence  in  the  rulemaking  record  to 
justify  a  determination  to  amend  or 
repeal  the  Rule.* 


*The  Rule  had  two  effective  datea.  Those 
poiUona  of  the  Rule  that  prohibit  certain  oral  or 
written  repreaentationi  became  effective  on  January 
1. 19S1 4S  FR  46537  (Oct  6. 1963).  The  remainder  of 
die  Rule— the  portiona  imposing  affirmative 
obligation*  on  funeral  provider*— became  effective 
oa  April  sa  1964.  Id. 

N3.  The  effective  data  of  f  4S3.3(b)(l)(U)  of  tha 
Rule  wat  changed  from  January  1, 1964  to  April  30. 
1964. 40  FR  564  Qan.  S.  1064). 

■  728  F.2d  083  (4th  Cir.  1964).  cart  denied,  460  U.S. 
820  (1964).  The  Court  held  that  the  Funeral  Rule  did 
not  aa  alleged,  exceed  the  Commiaaion'e  authority 
under  tectiona  S  and  18  of  the  FTC  Act  and  did  not 
violate  the  funeral  directors'  First  Amendment 
rights  of  commercial  free  speech. 

*  Under  the  requirements  of  section  18  of  the  FTC 
Act.  15  U.S.C  S7a  and  tha  Administrative  Procedure 
Act  5  U.S.C  553  «<  «e<7.  and  701 «(  sag,,  the 
existence  of  a  duly  promulgated  rule  reflects  the 
statua  quo,  and  any  change  must  be  justified  by  a 
reasonable  basis  in  the  record.  See  Motor  Vehicle 
MfrgM.  Aa$'n.  v.  Stat»  Ftum  MuL,  4S3  U.8. 20. 40-45 
(1064)  (the  APA  requires  an  adminiatrathre  agency 
to  provide  a  reasoned  analjrsla  for  adopting 
modifying  or  readnding  a  regulation):  A»$'n  of 
National  AdvertiBert,  Inc.  v.  FTC,  617  F.2d  611. 614- 
615  (D.C  Cir.  1070)  (section  18  nilemaking 
requirements  complement  and.  taan  extent  modify 
the  APA  requirements):  Atchiton,  Topeka  ^  Santa 
mtaiJwayCav.  Wichita Bd.ofTtaik.4i2  US. 
800, 807-606  (1073)  (ooca  an  agency  has  settled  on  e 
course  of  actioB  such  as  a  regulaUoa  the  egency 
must  set  forth  a  leaaonable  baais  In  the  rulemaking 
record  for  departing  from  it);  Center  for  Auto  Safety 
V.  Pecii.  751  F.2d  1336. 1343  (D.C  Cir.  1065)  (the 
same  standard  appUes  whether  the  agency  ia 
enacting  a  new  rule,  or  revoking  or  modifying  an  old 
one). 


The  evidence  gathered  to  date  in 
anticipation  of  this  review  is  reported  in 
two  staff  reports  to  the  Conunission. 
dated  April  7. 1988  ("BCP  Staff  ReporH 
and  April  1988  ("An  Analysis  of  the 
Funeral  Rule  Using  Consumer  Survey 
Data  on  the  Purchase  (rf  Funeral  Goods 
and  Services",  or  "BE  Staff  Report")  and 
in  two  published  rei>orts  of  ccmsum^* 
surveys— a  1981  "baseline"  study  and  a 
1987  "replicaticm"  study— conducted  at 
staff's  request 

Copies  of  the  BCP  and  BE  Staff 
Reports,  the  baseline  and  validation 
study  reports  (entitled  "FTC,  Baseline 
and  FoUow-up  Studies  for  Evaluating 
the  Effect  of  the  Funeral  rule.  Final 
Report"  July  1982)  and  the  replication 
study  report  (entitled  "Report  on  the 
Survey  of  Recent  Funeral  Arrangers" 
FTC  April  1988)  may  be  obtained  in 
person  or  by  mail  free  of  charge  from: 
Public  Reference  Room  (Room  130). 
Federal  Ti-ade  Commission.  6th  Street 
and  Pennsylvania  Avenue  NW., 
Washington.  DC  20580. 

SectJaa  A.  StsisBMat  of  the 
Corandssioii's  Reasons  for  tiw  Propoeed 
Review 

Section  453.10  of  the  Funeral  Rule 
requires  the  Conunission  to  initiate  this 
review  proceeding.  That  section  states; 

No  lata  than  four  yean  after  the  effective 
date  of  this  rule,  the  CommisaioD  sfaaU 
initiate  i  miemakiiig  amendment  proceeding 
pursuant  to  sectioB  18(d)(2)(b)  (of  the  FTC 
Act)  •  to  detemiiM  wfaedier  Ae  rvle  shaD  be 
amended  or  tanninatML  The  CoHmBtaiaD''s 
final  dedsioB  oo  the  w>««™™*«wMiffiit  of  this 
proceeding  ihall  be  made  no  later  than 
eighteen  months  after  the  inttiiitj^m  of  tha 
proceedings. 

The  Commission  announced  in  its 
Statement  of  Basis  and  Purpose  for  the 
Funeral  Rule  ("SK>")  that  the  purpose  of 
this  luiiqoe  provision  was  to  determine, 
through  an  eariy  review,  whether  there 
is  a  need  to  continue  the  Rule  after  it 
has  had  a  fair  opportunity  to  correct  the 
industry  problons  it  was  adopted  to 
remedy.*  The  Commission  recognized 
that  the  Rule's  effects  may  be  evidenced 
more  slowly  than  in  other  industries, 
because  a  funeral  is  an  infrequent 
consumer  purchsse.^  The  Conunission 
nonetheless  determined  that  an  early 
review  was  necessary  to  consider  (a) 
whether  the  Rule  appears  to  be  woridng 
as  expected  in  reducing  barriers  to  price 
competition  and  increasing  consumer 


•  SmSoo  UtdXSMB)  of  the  FTC  Act  stelaa.  to 
part:  A  aubstaotiva  awamdniant  la,  at  rspsal  el.  a 
rule  promnlgalad  under  ssbaectioM  (aKlKB)  ahaU  be 
preacfflMd,  and  mbfect  to  Judicial  review,  to  the 
aama  manner  aa  a  rule  prescritMd  under  sndi 
BubeecUoa*  *  *. 

•  47  FR  422801 42208  {Sept  2<  10S2). 


choice,  (b)  whether  some  modification  to 
the  Rule  is  necessary  to  facilitate  those 
benefits,  end  (c)  wdiether  repeal  is 
warranted  as  a  result  of  substantially 
reduced  marketplace  problems.* 

At  this  time,  the  Commission  has  not 
determined  whether  any  dianges  to  the 
Rule  are  warranted,  or  whether  the  Rule 
should  be  retained  as  is  or  repealed. 
Instead,  all  of  the  Rule's  provisions, 
including  the  issue  of  repeal,  are  open  to 
debate  and  inquiry  during  the 
rulemaking  proceeding,  llie 
Commission's  decision  on  these  issues 
shall  be  based  on  the  rulemaking  recmd 
viewed  as  a  whole.  At  this  time,  the 
staff  reports  present  evidence  that  if  the 
Rule  overall  warrants  retention,  several 
of  its  provisions  may  warrant  additional 
scrutiny  and  may  need  to  be  dianged. 
However,  the  Commission  is  required  to 
demonstrate  that  any  changes  (or 
revocations)  are  based  on  substantial 
evidence  in  the  rulemaking  record. 

To  assess  the  Rule's  market  impact 
Commission  staff  has  to  date  gathered 
and  reviewed  infcMination  from  the 
following  primary  sources.  In  1981.  staff 
requested  Maiicet  Facts.  Inc.,  an 
independent  market  research 
organization,  to  conduct  a  "baseline" 
survey  ("BLS")  of  persons  who  had 
recently  arranged  a  funeral.  The  study, 
which  measured  purchasers'  knowledge 
of  die  funeral  market  and  gauged  their 
experience  in  arranging  the  recent 
funeral,  was  designed  to  provide 
"baseline"  data  on  the  inddence  of 
those  funeral  industry  i»actices 
addressed  by  the  Funeral  Rule.*  In  1967, 


•Id. 

*  Market  Facta  also  conducted  a  validation 
foUow-up  study  d  2Se  reepoiidcate  to  the  baseline 
study  becHsa  U  appaand  that  the  baaalaa  atady 
nniiitt  nwtrarSrtrd  war h  nfths  lulsMat  hig 
evidence  preaanted  by  i^rmmmnmr  ^oupa,  coasumers, 
and  faidustry  members  in  three  areas:  (1) 
Consumei*'  receipt  of  funeral  price  information  over 
the  teitphoM:  (QoeMOMrt*  racaipt  of  Heaiand 
prices  and  final  statements  at  the  hmeral  homr.  and 
(3)  consumers'  receipt  of  requests  for  advance 
peimiaston  to  emltalni.  The  fbOow-up  results 
showed  leas  Smb  a  5S)I  caneistency  response  rete     • 
to  the  key  (inaaWnwa  to  Ihaaa  tfane  anas,  and  BMck 
higher  rates  to  all  oliMr  arena  af  Iha  stody  liiat  were 
re-tested.  Upon  its  review  of  tha  *"TtHnt  and 
validation  results,  tlie  Commisaion  staff,  in 
confoncHoB  with  an  independent  survey  analysis 
expert  condadad  that  the  baaaitaa  lesnlls  to  those 
this*  areaa  was*  sabisel  to  aarioos  qualiilcattaa  and 
rtiflsring  totarpratotiaa.  Sea  Memnrsndiiai  freai 
Funeral  Rule  Staff  to  Commissiaa,  Impact 
EvaluatfoB  Surrey.  Ftmeral  TRir  (July  IS.  1082). 
The  Comadsslsw  upon  ito  review  of  staffs  aaa^is 
dscldad  not  to  reopen  the  wlewaking  record  to 
consider  the  baseline  results:  ito  riar^iwi  waa 
subsequently  upheld  to  Harry  &  Bryant  Co.  v.  PTC 
against  a  challenge  of  aboae  of  discietton.  728  F.2d 
003. 006  («h  dr.  1064). 


Maricet  Facts  conducted  a  "replication" 
study  ("RS")  of  recent  funeral  arrangers 
designed  to  permit  comparisons  with  the 
earlier  study  so  that  the  impact  of  the 
Rule  on  consumers'  purchasing  behavior 
and  knowledge  of  the  ftmeral  market     -,^ 
their  funeral  expenses,  and  industry 
practices  and  prices  could  be  assessed. 
Commission  staff  has  reviewed  and 
analyzed  the  data  from  these  two 
surveys,  which,  to  our  knowledge, 
comprise  the  only  systematic,  empirical 
information  available  on  the  impact  of 
the  Rule  nationwide.** 

Staff  has  also  reviewed  the  responses 
to  the  Commission's  Advance  Notice  of 
Proposed  Rulemaking  ("ANre"),  which 
was  published  in  the  Federal  Register  on 
December  9, 1987.* »  The  ANPR  soviet 
public  c(Hnment  on  how  the  Rule  has 
affected  consumers,  funeral  providers 
and  othera.  and  on  what  changes,  if  any. 
should  be  made  to  the  Rule.  During  the 
comment  period.  324  comments  were 
received  from  consumers  and  consumer 
groups,  industry  members  and 
observers,  and  state  officials. 
Commission  staff  also  has  reviewed 
current  and  prior  state  laws  regulating 
the  funeral  transaction  to  assess 
whether  states  have,  over  time,  adopted 
the  protections  afforded  by  the  Funeral 
Rule.  The  following  discussion  sets  forth 
the  most  salient  information  presented 
in  the  staff  rejKuts,  including 
suggestions  for  changes  to  the  Rule 
made  by  ANPR  commenters. 

1.  Overall  Survey  Resalts 

The  staff  reports  jvesent  evidence, 
based  o^  the  consumer  surveys,  that 
suggests  that  the  Funeral  Rule's 
requirements  have  not  increased 
consumer  shopfring  or  reduced  overall 
consumer  expoiditnres  for  funerals, 
although  the  reports  do  indicate  that 
more  consiuners  are  selecting  cremation 
as  the  final  form  of  disposition.  The 
reports  also  (Resent  evidoice  that  a 
majority  of  funeral  providers  are 
complying  with  most  of  the  Rule's 
individual  requirements,  but  are  not 
simultaneously  complying  with  three  of 
the  Rule's  most  important  provisions.'*  - 


'"  Respondents  lor  these  studies  were  drawn 
from  the  popuatton  of  Mariiet  Facts'  Consemer  Mai) 
Panel,  a  Bational  sampto  of  BMre  Ihaa  221X010 
(155.000  in  1961)  households  that  have  agned  to 
respond  to  mail  queitionaaires.  telephone  surveys, 
and  other  tests  on  a  conttnntng  basis.  Fhmi  a  total 
pool  of  availabts  households,  balaaoed  neSooal 
samples  were  drawn  to  paraltoi  cenaaa  dato  with 
respect  to  selected  soci^  and  demographic  factors. 

■  ■  52  FR  46706  (1987). 

"  Those  provisions  require  funeral  providers  to: 
(1)  iTovfde  e  general  price  net  at  the  beginning  of 
discussion  of  funeral  arrangements  or  the  selection 
of  funeral  goods  and  services:  (2)  give  consumeri  s 

Continued 


in^       /      T..».<ln..        \t^ 


19866 


Federal  Register  /  Vol.  53.  No.  104  /  Tuesday,  May  31,  1988  /  Proposed  Rules 


The  study  results  further  indicate  that 
(1)  Consumers  who  patronize  funeral 
providers  who  comply  with  the  Rule 
spend  no  less  on  their  funeral 
arrangements;  (2)  consumers  who 
receive  the  Rule-required  pdce  lists  | 
spend  no  less  on  funerals;  (3)  the 
proportion  of  consumers  receiving  some 
form  of  timely  price  information  at  the 
funeral  home  has  increased:  (4) 
purchasers  who  receive  timely  price 
information  at  the  funeral  home  (but  not 
necessarily  a  Rule-required  price  list] 
spend  sigi^cantly  less  on  funeral 
arrangements;  and  (5)  funeral  home 
misrepresentations  have  decreased 
somewhat  and  consumer  knowledge 
about  funeral  requirements  and  about 
funeral  goods  and  services  has 
increased  slightly.  The  Commission  will 
consider  these  residts  in  assessing 
whether  the  Rule  should  be  repealed  or 
retained.  Comment  on  the  study  findings 
in  requested  below. 

2.  Evidence  on  Specific  Rule 
Requirements 

Telephone  Disclosure  Requirements ' 

The  Rule  requires  funeral  providers  to 
tell  persons  who  call  and  ask  about 
prices,  terms  or  conditions  of  funeral 
arrangements  or  speciflc  goods  and 
services  that  price  information  is 
available  over  the  telephone.  The  Rule 
further  requires  that  providers  must  give 
any  price  information  requested  that  is 
readily  available.  The  purpose  of  these 
provisions  was  to  ensure  Uiat  consumers 
could  obtain  price  information  easily 
before  selecting  a  funeral  provider. 

Some  ANra  comments  suggest  that 
telephone  disclosures  are  unnecessary 
and  impractical,  and  the  telling 
consumers  that  price  information  is 
available  over  the  telephone  offends 
some  consumers.  One  industry  trade 
group  suggests  that  the  Rule  should 
allow  funeral  providers  to  respond  to 
telephone  requests  for  price  information 
by  means  other  than  over  the  telephone, 
such  as  by  mail,  if  they  choose.  Staf^  on 
the  other  hand,  believes  that  these 
suggestions  for  changes  to  the  telephone 
disclosure  provisions  require  an 
evaluation  of  whether  individual 
consumers  are  generally  aware  of  their 
right  to  ask  for  and  receive  price 
information  over  the  telephone.  The 
Commission  seeks  further  comment  on 
this  question.  The  BLS  and  RS  data 
present  evidence  that  few  individual 
consumers  use  the  telephone  to 
comparison  shop  among  funeral  homes 


•ufRdenlly  itemized  statement  of  goods  and 
■erviccs  selected  at  the  end  of  the  ■mngemento 
conference:  and  (3)  make  no  miaiepretentatiaaa 
about  caaket  for  crematioo  or  embalming 
re<|uiremeiita. 


or  to  seek  price  information.  The  study 
results  also  provide  evidence  that  those 
consumers  who  do  request  price 
information  over  the  telephone  generally 
receive  it 

Other  ANPR  commenters  indicate  that 
various  consumer  organizations  and 
news  reporters  rely  on  the  Rule's 
requirement  tUat  price  information  be 
given  over  the  telephone  to  compile  and 
publish  comparative  reports  of  local 
fimeral  home  prices.  Another 
commenter  suggests  that  the  telephone 
is  unsuitable  for  discussions  about 
funeral  prices,  and  that  providers  should 
be  permitted  to  provide  requested  price 
information  by  means  other  than  over 
the  telephone,  such  as  by  mail,  if 
appropriate.  The  Commission  seeks 
comment  on  whether  the  Rule's 
affirmative  telephone  disclosure 
requirement  is  accomplishing  its 
intended  piuposes.  In  particular,  if  this 
provision  is  not  accomplishing  its 
purposes,  the  Commission  solicits 
comments  on  whether  the  provision 
should  be  modified  or  repealed 

Written  Price  Disclosure  Requirements 

The  Rule  requires  funeral  providers  to 
give  consumers  who  inquire  in  person 
about  funeral  arrangements  or  prices 
one  or  more  price  lists  that  show  the 
itemized  prices  for  the  following  goods 
and  services:  direct  cremation, 
immediate  burial,  forwarding/receiving 
remains,  acknowledgment  caids.  use  of 
automobile  equipment  caskets  and 
alternative  containers,  embalming,  outer 
burial  containers,  preparation  of  the 
body,  professional  services  of  the 
funeral  director  and  staff,  use  of 
facilities,  and  transportation  of  the 
deceased.  The  Rule  does  not  require  a 
specific  format  for  these  lists.  Providers 
must  offer  these  lists  to  consumers  upon 
beginning  discussion  of  funeral 
arrangements  or  the  selection  of  funeral 
goods  and  services  (general  price  list)  or 
before  the  goods  are  shown  (casket  and 
outer  burial  container  price  Usts). 
Consumers  can  keep  the  general  price 
list 

The  lists  must  also  contain  several 
disclosures  regarding  consumers'  right 
to  purchase  o^y  those  goods  and 
services  they  desire,  and  concerning  the 
need  for  embalming  and  other 
potentially  required  goods  and  services. 
A  principal  purpose  of  all  of  these 
requirements  is  to  avoid  economic  injury 
that  consumers  might  incur  as  the  result 
of  either  purchasing  items  or  services 
they  may  not  want  or  use  or  paying 
higher  than  competitive  prices  for  tiiose 
items  and  services. 

The  BE  staff  report  indicates  that  the 
1987  RS  residts  provide  no  evidence  that 


the  offering  to  consumers  of  the  rule- 
required  price  lists  reduce  consumers' 
overall  expenditures  for  funerals.'*  That 
data  indicate  that  consumers  who 
received  the  lists  spent  no  less  on  dieir 
arrangements  than  those  who  did  not 
receive  them.  In  addition,  the  results 
also  provide  evidence  that  purchasers 
who  received  timely  price  information 
that  was  not  necessarily  a  rule-required 
price  list  spent  significandy  less  for  their 
arrangements:  comparison  with  the  1981 
BLS  residts  indicates  that  the  proportion 
of  consumers  receiving  some  type  of 
oral  or  writien  price  information  early  at 
the  funeral  home  has  increased.  The  RS 
results  also  present  evidence  that  most 
consumers  who  receive  the  price  lists 
say  they  are  important  in  making 
selections  of  goods  and  services,  and 
that  most  consumers  keep  the  lists  when 
they  are  offered  by  providers. 

Some  ANPR  commenters  say  that 
price  Usts  may  not  be  useful  to 
consiuners  because  they  are  confusing. 
Several  commenters  suggest  that  the 
Rule  should  require  a  standard  format 
for  the  general  price  list  to  correct  that 
problem.  Other  commenters  suggest  that 
the  timing,  availability  and  itemization 
requirements  regarding  the  general  price 
list  pose  difficulties  for  providers, 
particularly  because  the  offering  of  price 
lists  may  offend  consumers  who  do  not 
wish  to  discuss  prices  at  the  time  the  list 
is  given  to  them.  Two  commenters 
suggest  that  to  remedy  these  alleged 
problems,  providers  should  only  be 
required  to  make  the  general  price  list 
avaUable  at  the  funeral  home  upon 
beginning  discussion  of  prices  or  the 
selection  of  goods  and  services; 
consumers  who  make  known  to  the 
provider  their  desire  to  keep  the  list 
would  be  able  to  do  so.  Several 
commenters  further  suggest  that  the 
Rule  should  permit  providers  to  include 
a  separate,  non-dedinable  basic 
facilities  charge  on  the  general  price  list 
StUl  other  ANPR  commenters  raise  the 
question  whether  the  Rule's  listing 
requirements  cause  providers  to  diarge 
for  items  they  might  provide  to 
consumers  at  no  cost  The  Commission 
is  particularly  interested  in  receiving 
comment  on  issues  related  to  the 
efficacy  of  the  required  price  lists,  and 
poses  several  questions  in  Section  C 
below  to  help  focus  that  comment 

Misrepresentation  Provisions.  The 
Rule  prohibits  funeral  providers  from 
misrepresenting  that  state  or  local  law 
requires  consumers  to  purchase 
embalming,  caskets  for  cremation,  grave 


**  The  CommiMian  takat  no  poaltioo  at  this  time 
OD  dia  fiodinga  in  the  BB  Staff  Raporl  and 
particttlariy  requests  caamant  on  that  Report 
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liners  or  grave  vaults,  or  any  other 
funeral  goods  or  funeral  services.  The 
Rule  also  prohibits  providers  fitim 
misrepresenting  the  preservative  or 
protective  value  of  funeral  goods  and 
services  and  from  misrepresenting 
whether  consumers  will  be  charged  for 
services  in  obtaining  cash  advance 
items.  The  Rule  requires  written  and 
oral  disclosures  intended  to  prevent 
misrepresentations  and  to  correct 
consumers  misimpressions. 

The  BLS  and  RS  results  present 
evidence  that  misrepresentations 
prohibited  by  the  Rule  cause  consumers 
to  purchase  goods  and  services  they 
otherwise  might  not  buy.  This  survey 
data  also  indicate  that  provider 
misrepresentations,  which  the  results  do 
not  show  to  be  currently  widespread, 
have  decreased  and  consumers' 
knowledge  about  funerals  and  fimeral 
goods  and  services  has  increased 
somewhat  On  the  other  hand,  the 
survey  results  and  other  information  in 
the  ANPR  comments  present  evidence 
that  some  proscribed  misrepresentation 
is  still  occurring,  and  that  many 
consumers  still  incorrecUy  believe  that 
embalming  is  always  required  by  law 
and  that  sealed  caskets  preserve  human 
remains  for  an  indefinite  time.  The 
Commission  seeks  comment  on  whether 
the  misrepresentation  provisions  of  the 
Rule  should  be  modified  or  repealed. 

Other  information  presented  by  the 
ANPR  comments  indicates  that  the 
disclosure  regarding  direct  cremations, 
required  by  \  453.3(b)(2)  of  the  Rule, 
may  be  confusing  and  inapposite  where 
the  provider  does  not  stock  unfinished 
wood  boxes,  but  offers  other  alternative 
containers  for  use  in  direct  cremations 
as  permitted  by  the  Rule.  One  ANPR 
commenter  suggests  that  to  correct  this 
situation,  the  disclosure  should  delete 
references  to  an  unfinished  wood  box  so 
that  no  distinction  is  made,  for  purposes 
of  the  Rule,  between  an  unfinished 
wood  box  and  other  types  of  alternative 
containers. 

Anti-Tying  Provisions.  The  Rule 
prohibits  funeral  providers  from 
requiring  consumers  to  purchase 
unwanted  goods  and  services  as  a 
condition  of  obtaining  other  items, 
except  as  required  by  law  or  permitted 
by  the  Rule.  The  Rule  also  requires 
itemization  of  funeral  components  and 
forbids  providers  from  requiring  finished 
caskets  for  cremation.  The  Rule  further 
requires  providers  who  arrange  direct 
cremations  to  make  available  unfinished 
wood  boxes  or  alternative  containers  for 
use  in  those  dispositions. 

The  1987  study  results  discussed 
earlier  in  the  section  regarding  price 
lists  provide  no  evidence  that  the 
specific  rule-required  itemization 


reduces  consumers'  total  funeral  bill. 
The  results  do  present  evidence, 
however,  that  consumers  spend  less 
when  they  receive  timely  price 
information  in  other  forms.  And  the 
results  provide  further  indication  that 
consumers  find  the  price  lists  helpful 
and  keep  them  when  they  are  offered. 
The  BCP  staff  report  presents  evidence 
that  the  proportion  of  cremation 
purchasers  buying  caskets  has 
significandy  decreased  since  1981.  Also, 
the  1987  results  indicate  that  consumers 
are  more  knowledgeable  about  casket 
for  cremation  requirements. 

Also,  the  BCP  staff  report  discusses 
some  evidence  presented  in  the  ANPR 
comments  suggesting  that  the 
effectiveness  of  the  anti-tying  provisions 
may  be  weakened  by  some  providers 
who  charge  high  handling  fees  when 
consumers  supply  their  own 
merchandise,  such  as  caskets  purchased 
from  third-party  casket  sellers.  Other 
ANPR  commenters  state  that  handling 
fees  are  necessary  for  providers  to 
recoup  overhead  costs  and  profits  lost 
on  the  sale  of  the  casket.  The 
Commission  seeks  comment  below  on 
the  handling  fee  and  other  issues 
concerning  the  rule's  anti-tying 
provisions. 

Embalming  Provisions.  The  Rule 
requires  funeral  providers  to  seek  to 
obtain  prior,  express  approval  before 
charging  consumers  for  embalming 
services.  The  Rule  further  prohibits 
providers  from  misrepresenting  the  need 
for  embahning  and  requires  them  to 
disclose  in  writing  the  reasons  why  it  is 
necessary  if  they  represent  to  consumers 
that  embalming  is  non-declinable. 

The  BCP  Stan  report  presents  some 
evidence  from  the  RS  study  that 
providers  request  prior  approval  for 
embalming  in  about  half  of  the  cases, 
and  that  about  two-thirds  of  consumers 
who  purchase  embalming  authorize  it  at 
some  point  in  the  transaction.  The  RS 
results,  when  compared  to  the  BLS 
results,  further  suggest  that  embalming 
in  arguably  inappropriate  cases — direct 
cremations  or  cremations  with  services 
where  thejiiody  is  not  present — have 
decreased  since  1981. 

The  BCP  staff  report  discusses  the 
views  expressed  by  some  ANPR 
commenters  that  the  prior  approval 
provision  is  difficult  and  impractical  for 
providers,  and  that  efforts  to  obtain 
approval  can  often  be  upsetting  to 
consumers,  particularly  where  the 
provider  is  removing  the  body  fi'om  a 
hospital  or  nursing  home.  Two 
commenters  suggest  that,  to  remedy 
those  alleged  problems,  the  Rule  should 
be  changed  to  require  only  that 
providers  obtain  approval,  before  or 
after  the  service  is  performed,  in  order 


to  charge  a  fee.  Some  information  is 
presented  in  the  comments  that  such  a 
change  may  not  result  in  economic 
injury  to  consumers,  but  might  cause 
potentially  severe  emotional  injury  to 
religious  groups  or  others  who  may  not 
want  embalming  performed  under  any 
circumstances.  The  Commission  is 
particularly  interested  in  receiving 
comment  on  this  issue. 

Definition  of  Funeral  Provider  The 
Rule  covers  only  "funeral  providers." 
defined  in  the  Rule  as  any  person, 
partnership  or  corporation  that  sells  or 
offers  to  sell  funeral  goods  and  funeral 
services  to  the  pubhc.  The  Rule  defines 
fimeral  goods  as  those  goods  sold 
directiy  to  the  public  for  use  in 
connection  with  funeral  services.  The 
Rule  defines  funeral  services  as:  (1) 
Those  services  used  to  care  for  and 
prepare  deceased  human  bodies  for 
burial,  cremation,  entombment  of  other 
final  disposition;  and  (2)  those  services 
used  to  arrange,  supervise  or  conduct  a 
fimeral  ceremony  or  the  final  disposition 
of  human  bodies.  Persons  or  firms  that 
sell  or  offer  to  sell  only  funeral  goods  or 
only  funeral  services  are  not  considered 
funeral  providers  for  purposes  of  the 
Rule  and  thus  are  not  subject  to  its 
requirements  and  prohibitions.  For 
example,  parties  that  sell  only  caskets 
or  outer  burial  containers  (grave  liners 
and  vaults)  are  qot  required  under  the 
Rule  to  disclose  price  information 
because  they  are  not  subject  to  its 
provisions. 

The  BCP  staff  report  discusses  some 
ANPR  comments  reporting  alleged 
unfair  or  deceptive  acts  or  practices  by 
cemeteries,  crematories  and  other 
sellers  of  funeral  goods  or  funeral 
services  not  currently  subject  to  the 
Rule.  Other  ANPR  commenters  suggest 
that  funeral  providers  covered  by  the 
Rule  may  be  placed  at  a  competitive 
disadvantage  because  their  actual  or 
potential  competitors  are  not  subject  to 
the  Rule's  requirements.  Several  ANPR 
commenters  suggest  that  to  remedy  this 
reported  situation,  the  Rule's  coverage 
should  be  expanded  to  include  all 
providers  that  sell  either  funeral  goods 
or  funeral  services.  The  Commission 
requests  comment  on  the  extent  to 
which  these  reported  practices  are 
occurring  and  whether  the  Rule  should 
cover  these  other  providers. 

The  BCP  Staff  Report  considered 
suggestions  made  in  the  ANPR 
comments  that  the  rulemaking  should 
include  issues  concerning  minimum 
standards  for  pre-need  contracts  and 
cremation  practices,  and  state  pre-need 
regulations.  The  staff  recommended 
against  inclusion  of  these  issues  in  the 
rulemaking  as  beyond  the  scope  of  the 
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mandate  set  forth  in  i  453.10  of  the 
Funeral  Rule.  The  Commission  concuzs 
with  this  recommendation  and. 
therefore.,  has  not  included  those  issue* 
in  the  questions  for  comment 

Funeral  Expenses  and  Funeral  Prices. 
The  BE  staff  report  presents  evidence, 
based  on  the  BLS  and  RS,  that 
consumers'  total  expenditures  for 
funerals  have  increased  more  than  the 
general  rate  of  inflation  ("real 
expenses")  between  1981  and  1987,  by 
as  much  as  9%.  BE  staff  reports, 
however,  that  the  study  data  cannot 
resolve  whether  that  increase  is  due  to 
an  increase  in  real  prices  for  funeral 
goods  and  services,  or  to  an  increase  in 
the  quantity  (or  quatity)  of  items 
purchased,  or  some  combination  of 
those  factors. 

The  ANPR  comments  present  other 
information,  based  on  data  compiled  by 
the  Federated  Funeral  Directors  of 
America,  that  real  prices  for  funerals 
may  have  increased  by  as  much  as 
4.2%-7.6%  since  December.  1983.  Several 
ANPR  commenters  presented  views  and 
some  data  that  funeral  prices  have 
increased  since  the  Rule's  promulgation: 
some  attribute  the  price  rise  to  the  Rule. 
while  others  suggest  that  it  may  be  due. 
at  least  in  part,  to  the  fact  that  providers 
may  be  "trading  up"  consumers  so  that 
purchasers  buy  additional  or  more 
expensive  items.  Other  commenters 
present  views  that  price  increases  are 
hot  harmful,  because  consumers  are 
now  exercising  their  informed  choice. 
The  Commission  in  its  Statement  of 
Basis  and  Purpose  for  the  Funeral  Rule 
recognized  that  funeral  prornders  might 
decide  to  raise  prices  in  response  to  the 
Rule's  itemization  requirements.**  The 
Commission  is  particularly  interested  in 
receiving  comment  on  the  relation 
between  any  increases  in  real  expenses 
for  funerals  and  real  funeral  prices. 

Compliance  Issues.  In  judging 
whether  the  Funeral  Rule  warrants 
retention  or  repeal,  the  Commission  will 
consider  whether  the  Rule  itself  is 
sufnciently  in  place  in  the  market.  That 
is.  are  enough  providers  substantially 
conH>lying  with  the  Rule's  requirements 
to  permit  accurate  fuc^ments  about  the 
costs  and  benefits  of  the  Rule? 

The  staff  reports  present  evidence 
from  the  1987  RS  data  that  31%  (and 
perhaps  less)  of  funeral  providers  are 
simultaneously  providing  a  genera)  (wice 
list  early  in  the  arrangements 
conference  and  a  sulQciently  itemized 
statement  of  items  selected,  and  making 
no  misrepresentations  about  embalming 
and  casket  for  cremation  requirements, 
in  accordance  with  the  Rule.  Viewing 


each  Rule  provision  individually,  the 
data  also  indicate  that  •  maiority  of 
funeral  providers  are  complying  with 
most  of  the  Rule 's  individual 
requirement*.  Hie  data  further  indicate, 
however,  that  about  one-quarter  of 
providers  may  be  giving  the  general 
price  list  to  consumers  at  the  beginning 
of  discussion  of  funeral  arrangements, 
as  required  by  the  Rule.  Other,  less 
formal  siuveys  presented  in  the  ANPR 
comments  suggest  varying  rates  of 
provider  compliance  with  individual 
Rule  provisions.  The  Commission  seeks 
comments  below  on  whether  the  1987 
replication  study  data  accurately  reflect 
the  actual  level  of  industry  compliance 
with  the  Rule,  and  on  what  level  of 
compliance  is  sufficient  to  permit 
judgments  about  the  costs  and  benefits 
of  the  Rule. 

State  Regulations.  The  Commission 
recognizes  that  state  action  to  prevent 
any  industry  abuses  may  have  benefits 
over  regulation  at  the  Federal  level 
However,  when  the  Commission 
considered  promulgation  of  the  Rule  in 
1982,  few  states  had  adopted  any  of  the 
individual  provisions  contained  in  the 
proposed  Rule,  and  it  appeared  that  no 
state  had  enacted  a  regulatory  price 
disclosure  scheme  similar  to  the 
proposed  Rule."  Staff  has  conducted  a 
review  of  current  state  regulations  to 
determine  whether  any  significant 
changes  in  state  regulation  have 
occurred  since  that  time.  Staff  reports 
that,  although  as  many  as  thirteen  (13] 
to  twenty-five  (25)  states  have  adopted 
at  least  one  of  the  Rules  salient 
provisions,  the  majority  of  the  states 
still  have  not  incorporated  into  their 
laws  a  regulatory  scheme  similar  to  the 
Funeral  Rule. 

Conclusion.  The  Commission  has 
carefiilly  considered  the  staff  report* 
and  the  comments  received  in  response 
to  the  Advance  Notice  of  Proposed 
Rulemaking.  Based  on  S  453.10  of  the 
Funeral  Rule  and  the  evidence  preseated 
to  date,  the  Commission  believes  that 
the  initiation  of  a  rulemaking 
amendment  proceeding  would  be  id  the 
public  interest. 

The  pubhc  is  advised  that  the 
Commission  has  not  adopted  any 
findings  or  conclusions  of  the  staff.  All 
findings  in  this  iHt>ceeding  shall  be 
based  solely  on  the  rulemaking  record. 
Accordingly,  the  Commission  invites 
comment  on  the  issues  raised  by  the 
staff  reports  and  the  evidence  presented 
to  date. 

The  Commission's  Rules  of  Practice 
shall  govern  the  conduct  of  the 
rulemaking  proceeding,  except  that,  to 
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the  extent  tkat  this  notice  differs  firom 
the  Rules  of  IVactice,  the  provisions  of 
this  notice  riiaU  govern,  lliis  alternative 
form  of  proceeding  is  adopted  in 
accordance  with  { 1.20  of  those  rules  (10 
CFR  1.20). 

Sectkm  B.  Invitatioo  to  CoBunent 

All  interested  persons  are  hereby 
notified  that  they  may  submit  data, 
views,  or  arguments  on  any  issue  of  fact, 
law  or  policy  which  may  have  bearing 
upon  the  Rule  review.  S^ch  comments 
may  be  either  in  writing  or  orally. 
Written  comments  will  be  accepted  until 
August  30, 1988  and  should  be 
addressed  to  Henry  CabeU,  Presiding 
Officer.  Federal  Trade  Commission. 
Washington.  DC  2058a  202  328-3642.  To 
assure  prompt  consideration,  comments 
should  be  identified  as  'Tuneral  Rule 
Review  Rulemaking  Coroments."  Please 
furnish  five  copies  of  all  comments. 
(Instructions  for  persons  wishing  to 
present  their  views  orally  are  found  in 
Sections  E.  and  F.  of  this  notice). 

While  the  Commission  welcomes 
comments  on  any  issues  which  you  fed 
may  have  bearing  upon  the  proposed 
Rule  review,  questions  on  which  the 
Commission  particularly  desire 
comments  are  listed  in  Section  C.  below. 
All  comments  and  testimony  should  be 
referenced  specifically  to  either  the 
Commission's  questions  or  the  section  of 
the  Funeral  Rule  being  discussed. 
Comments  should  include  reasons  and 
data  for  the  position.  Comment* 
opposing  retention  of  the  Rule  or 
specific  provisions  should,  if  poanble. 
suggest  a  specific  alternative.  Proposals 
for  alternative  regulations  should 
include  reason*  and  data  that  indicate 
why  the  alternatives  would  better  serve 
consumers  than  the  Funeral  Rule. 
Comments  should  include  a  fuH 
discussion  of  all  the  relevant  facts  and 
be  based  directly  on  firsthand 
knowledge,  personal  experience  or 
general  understanding  of  the  particular 
issues  addressed  by  the  proposed  Rule 
review. 

The  Commission  emphasizes  tiiat  the 
purpose  of  soliciting  comments  on  the 
various  issues  is  to  determine  whether 
the  provisions  of  the  Rule  are  operating 
as  expected,  and  wriiether  they  have 
achieved  the  objectives  and  benefits 
envisioned  by  the  Commission  at  the 
time  they  were  enacted.  Accordingly, 
the  Commission  requests  comramters  to 
provide  infomution  and  data  in  the 
form  of  surveys,  expert  testimony,  or 
anecdotal  experience  that  reflects  actual 
experience  widi  the  operation  of  ^ 
proviskms  of  the  Role.  Comment  on  the 
BE  Staff  Report's  econometric  analysis 
would  particuiarly  be  appreciated. 
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Section  C  Questions  and  Issues 

The  Commission  has  decided  to 
employ  a  modified  version  of  the 
rulemaking  procedures  specified  in 
§  1.13  of  the  Commission's  Rules  of 
Practice,  proceeding  with  a  single  Notice 
of  Proposed  Rulemaking  and  the  "no 
designated  issues"  format  Set  forth 
below  is  a  list  of  specific  questions  and 
issues  upon  which  the  Commission 
particularly  desires  comment  and 
testimony.  The  list  of  questions  is  not 
hitended  to  be  a  list  of  "disputed  issues 
of  material  fact  that  are  necessary  to 
resolve,"  and  any  right  to  cross-examine 
will  be  determined  with  reference  to  the 
criteria  set  forth  in  the  Commission's 
Rules  of  Practice. 

Interested  persons  are  urged  to 
consider  carefully  the  following 
questions.  The  Commission  retains  its 
authority  to  promulgate  a  final  rule 
which  differs  from  tiie  current  Rule  in 
ways  suggested  by  these  questions  and 
based  upon  the  rulemaking  record. 

1.  Should  the  Commission  retain  the 
Rule  unchanged?  Should  the 
Commission  retain  the  Rule  but  change 
some  of  its  provisions?  ff  so,  which  of  its 
provisions  should  be  changed,  and  how 
should  they  be  changed?  Whether  you 
support  or  oppose  retention,  the 
Commission  will  give  more  weight  to 
those  comments  that  provide  a 
statement  of  the  costs  and  benefits  to 
consumers  and  funeral  providers  that 
could  reasonably  be  expected  to  result 
bom  retention  or  alteration  of  the  Rule. 

2.  Should  the  Commission  repeal  the 
Rule?  Whether  you  support  or  oppose 
repeal,  the  Commission  will  give  more 
weight  to  those  comments  that  provide  a 
statement  of  the  costs  and  benefits  that 
could  reasonably  be  expected  to  result 
from  repeal  ef  the  Rule. 

3.  The  replication  study  asked 
consumers  who  had  arranged  funerals 
whether,  and  at  what  time  in  the  funeral 
transaction,  they  received  information 
on  prices  and  arrangements  from  the 
funeral  provider.  What  are  the 
advantages  and  disadvantages  of 
relying  on  consumer  recall  and 
assessing  the  degree  of  compliance  with 
the  Rule  and  the  Ride's  impact  on  the 
funeral  market?  What  evidence  is  there 
that  consumers  might  not  accurately 
report  tiieir  experiences? 

4.  The  replication  study  suggests  that 
(1)  Approximately  half  of  fimeral 
providers  give  purchasers  a  general 
price  list  early  in  their  meetings  at  the 
funeral  home  (before  selection  of  a 
casket);  (2)  a  majority  of  funeral 
providers  give  purchasers  a  properly 
itemized,  written  final  statnnent  at  the 
conclusion  of  their  arrangements 
conference*;  (3)  a  majority  of  funeral 


providers  do  not  misrepresent  casket  for 
cremation  or  embalming  requirements; 
and  (4)  a  minority  (about  30%)  of  funeral 
providers  are  simultaneously  complying 
with  all  of  three  of  the  preceding 
provisions  of  the  Rule.  Do  these 
funding^  accurately  reflect  the  level  of 
industry  with  these  Rule  provisions? 
What  other  evidence  exists  on  the  level 
of  industry  compliance  with  these,  and 
other,  provisions  of  the  Rule?  Are  these 
levels  of  compliance  sufficient  to  permit 
accurate  jud^ents  about  the  impact  of 
the  Rule  on  funeral  consumers  and 
funeral  providers?  Vt  not  what  level  of 
compliance  would  be  sufficient? 

5.  Most  of  the  replication  study 
respondents  made  funeral  arrangements 
about  three  years  afier  the  Rule  took 
effect  What  are  the  advantages  and 
disadvantages  of  reviewing  ti^e  Rule 
after  that  time?  In  particular,  has  there 
been  adequate  time  to  assess  accurately 
the  impact  of  the  Rule  on  the  funeral 
market? 

6.  The  survey  evidence  suggests  that 
consumers'  total  expenditures  on 
individual  funeral  arrangements, 
adjusted  for  inflation,  have  increased 
over  time.  StiU.  that  evidence  caimot 
establish  whether  the  increase  in 
expenditures  was  due  to  an  increase  in 
the  real  prices  of  individual  funeral 
goods  and  services,  and  increase  in  the 
quantity  (or  quality)  of  funeral  goods 
and  services  purchased,  or  some 
combination  of  the  two.  What  other 
evidence  exists  on  the  changes  in  real 
consumer  expenditures  and  real  funeral 
prices  since  promulgation  of  tiie  Rule? 
To  the  extent  such  changes  have 
occurred,  what  are  the  reasons  for  those 
changes?  Could  increases  in  fimeral 
providers'  costs  of  doing  business  be  an 
explanation?  (See  Question  16  also).  Are 
there  studies  or  other  analyses  of  real 
consumer  expenditures  and  real  funeral 
prices  that  show  the  effects  of  the  Rule 
by  isolating  them  from  the  effects  of 
other  factors? 

7.  The  replication  study  results 
suggest  thatm  few  consiuiers  use  the 
telephone  to  comparison  shop  among 
funeral  providers  or  to  seek  ^rice 
information.  If  this  is  the  case,  is  there 
any  reason  to  retain  the  Rule's 
affirmative  telephone  disclosure 
requirement  that  providers  tell  callers 
who  inquire  about  the  prices,  terms,  or 
conditions  of  funeral  arrangements  that 
price  information  is  available  over  the 
telephone?  Are  consimiers  generally 
aware  of  their  right  to  ask  for  and 
receive  price  information  for  funeral 
goods  and  services  over  the  telephone? 
What  other  evidence  exists  on  the 
extent  to  which  consumera  comparison 
shop  before  selecting  a  funeral  home?  Is 


compliance  with  the  telephone 
provisions  of  the  Rule  cosUy? 

8.  The  Rule  requires  providers  to 
reasonably  answer,  from  the  price  lists 
and  other  readily  available  ii^ormation. 
consumers'  telephone  requests  for 
information  about  providers'  funeral 
offerings  or  prices.  Have  any  substantial 
costs  arisen  bom  this  provision?  If  so, 
how  do  these  costs  compare  to  the 
provision's  benefits?  What  problems,  if 
any,  have  providers  or  consumers 
encountered  as  a  result  of  this 
requirement?  Is  there  any  reason  to 
believe  that  providers  would  not 
continue  to  provide  requested  price 
information  over  the  telephone  if  the 
provision  were  repealed? 

9.  The  preliminary  analysis  of  the  1987 
survey  evidence  indicates  that:  (1) 
Purchasers  who  received  the  price  lists 
and  the  final  statement  required  to  be 
given  or  shown  to  consumers  by  the 
Rule  spent  no  less  on  their  funerals  than 
purchasers  who  did  not  receive  those 
documents;  and  (2)  purchasers  who 
received  other  forms  of  price 
information  early  in  their  arrangements 
conferences  spent  less  on  their  funerals 
than  individuals  who  did  not  receive 
that  information  early.  Is  this  analysis 
correct?  (To  the  extent  feasible,  the 
pubhc  is  urged  to  comment  on  the 
imderlying  assumptions  used  in  the 
analysis  and  on  the  vaUdity  of  the 
econometric  model  itself.)  What  other 
evidence  exists  on  the  effects  of  the 
documents  required  to  be  given  to 
consumers  by  the  Rule  on  consumer 
expenditures  and  consumer  choices?  ' 
What  other  evidence  exists  on  the 
effects  of  the  provision  of  price 
information  other  than  the  dociunents 
required  by  the  Rule  on  consumer 
expenditures  and  consumer  choices? 

10.  Do  consumers  use  the  general 
price  list  in  their  selection  of  funeral 
goods  and  services?  How  do  they  use  it? 
Do  general  price  lists  currently  used  by 
providers  vary  significanUy  in  length, 
format  or  the  use  of  terminology? 
Would  the  adoption  of  a  required 
standard  format  for  the  general  price  list 
change  the  way  consumers  or  funeral 
providers  use  tiie  lists  in  the  funeral 
transaction?  ff  so,  how  would  their  use 
change?  The  model  general  price  list 
reproduced  at  the  end  of  this  section  is 
intended  to  help  focus  your  answer. 
Would  such  a  required  format  impose 
any  additional  costs  on  providers?  If  so, 
what  costs?  What  costs,  if  any,  would 
be  imposed  on  consumers?  What  if  any, 
are  the  benefits  of  a  standardized 
format  for  the  general  price  list, 
assuming  that  few  consumers  currently 
use  the  general  price  list  to  comparison 
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shop?  (See  "Model  General  Price  List" 
which  appears  following  Questkm  18. 

11.  Many  AiNPR  commenters 
suggested  expanding  the  Rule's  scope  of 
coverage  to  all  providers  of  funeral 
goods  or  services.  Staff  has  received  few 
complaints  about  the  practices  of 
cemeteries,  crematories,  or  other  sellers 
of  funeral  goods  or  funeral  services 
currently  not  subject  to  the  Rule.  What 
evidence  exists  on  the  extent  to  which 
unfair  or  deceptive  acts  or  practices 
proscribed  by  the  Rule  are  committed  by 
providers  not  currently  subject  to  the 
Rule?  What  if  any,  competitive 
disadvantage  do  providers  covered  by 
the  Rule  experience  because  actual  or 
potential  competitors  not  subject  to  the 
Rule  engage  in  the  provision  of  funeral 
goods  and  services  covered  by  the  Rule? 

12.  Some  commenters  suggest  that  the 
Rule  should  require  that  funeral 
providers  offer  the  general  price  list 
upon  beginning  discussion  of  "prices  or 
the  selection  of  goods  and  services" 
instead  of  upon  be^nning  of  discussion 
of  "funeral  arrangements  or  die 
selection."  Those  commenters  state  that 
strict  compliance  with  the  term  "funeral 
arrangements"  can  result  in  the  GPL 
being  offered  at  moments  when 
consumers  may  not  wish  to  discuss 
funeral  arrangements,  such  as  during 
removal  of  the  body  from  the  place  of 
death.  Would  the  suggested  change  alter 
in  any  material  way  the  obligations  of 
funeral  providers  or  the  rights  of 
consumers  under  the  Rule?  If  so,  howT  Is 
there  any  evidence  that  funeral 
providers  have  different  interpretations 
of  the  term  "funeral  arrangements?"  if 
so,  please  fvovide  that  evidence. 

13.  The  Rule  requires  that  die  general 
price  list  that  most  be  given  to 
consumers  omtain  several  afRrmative 
statements  that  provide  detailed 
information  concerning  the  goods  and 
services  offered.  In  each  case,  the  exact 
language  to  be  used  is  specified.  Is  there 
a  need  to  retain  the  precise  language 
currently  required  by  the  Rule  for  those 
disclosures?  Should  the  Rule  permit 
providers  to  use  alternative  language  of 
their  choosing,  as  long  as  the  language 
discloses  the  substance  of  the 
information  now  required  by  the  Rule? 
What  are  die  costs  and  benefits  of  sudi 
a  change? 

14.  Some  commenters  suggest  diat 
providers  may  charge  high  handling  fees 
for  arrangements  where  consumers 
supply  their  own  caskets  purchased 
frtim  third-party  casket  sellers.  How 
prevalent  is  this  practice?  What 
evidence  is  there  that  handling  fees  are 
necessary  for  providers  in  such  cases  to 
recoup  fixed  aind  overiiead  costs  or 
profits  lost  <m  the  sale  of  the  casket? 


Should  the  Rule  address  dus  practice?  Is 
so,  bow? 

15.  Some  commenters  suggest 
eliminating  the  requirement  that 
providers  obtain  pr/or  approval  for 
embalming,  stating  that  it  is  often 
difficult  to  comply  nvith.  What 
difficulties  have  providers  encountered 
in  seddag  prior  approval  and  how  often 
have  those  difficulties  occuned?  What 
adverse  e%cts,  if  any,  have  those 
difficulties  had  on  the  provision  of 
funeral  goods  and  services  to 
consumers? 

16.  How  have  funeral  providers'  costs 
changed  since  the  promulgation  of  the 
Rule?  To  what  extent  can  these  changes 
be  attributed  to  the  Rule? 

17.  Considerable  time  has  passed 
since  the  close  of  the  record  on  which 
the  Rtde  was  based.  What  studies, 
expert  opinion,  or  anecdotal  evidence 
exists  concerning  the  relative  degree  of 
pre-purchase  foneral  informatian  that  is 
now  available  to  consumers?  To  what 
extent  if  any,  does  the  availability  of 
such  infonnation  obviate  the  need  for 
the  Rule  or  any  of  its  provisions? 

18.  To  what  extent  do  funeral 
providers  comply  with  the  casket  and 
outer  burial  container  price  disclosure 
provisions  by:  (1)  Preparing  separate 
price  lists  that  individuals  caa  take  with 
them  when  they  leave  the  funeral  home? 
(2)  including  detailed  casket  and  outer 
burial  container  price  information  <»  the 
general  price  list?  (3)  preparing 
notebooks  or  binders  that  purchasers 
can  review  at  the  funeral  home?  What 
are  the  advantages  and  disadvantages 
of  permitting  funeral  providers 
flexibility  in  complying  with  the 
provisions  relating  to  casket  and  outer 
burial  container  price  information? 

Model  General  Price  List  (See  Question 
10) 

ANY  NAME  FUNERAL  HOME 

100  Main  Street 
Yourtown,  USA 
(123)  456-7801 

GENERAL  PRICE  LIST 

(These  Prices  are  Effective  as  of  Month.  Day. 
Year) 

The  goods  and  tervlcea  shown  t>elow  are 
those  we  can  provide  to  our  custoineis.  Yoa 
may  choose  only  ttiote  itBom  yoa  dnm. 
[However,  sjiy  ftmaral  aiisii||iieiiMts  yon 
select  will  tnclade  a  chaise  faranessfvlBaeJ 
If  legal  or  other  requirements  mean  you  anet 
buy  any  items  you  did  not  specifically  ask 
for.  we  will  explain  the  reason  in  writing  on 
the  statement  we  provide  describing  the 
funeral  goods  and  services  yoa  sdwted. 

This  list  does  not  inchide  prices  fDrcertaio 
items  that  yon  may  ask  us  to  buy  for  you. 
such  as  cemetery  or  crematety  services, 
flowers,  and  newspaper  notioes.  The  pciose 
for  these  items  wiU  bis  shown  oo  yoar  bdl  or 


the  sUtemeatdesciihiag  tiw  hnaral  goads 
and  services  you  selected.  [We  charge  you 
for  our  services  in  buying  these  items.r* 


Forwarding  of  remains  to  another  lii- 

*  neral  home >«............ — ...... 

This  charge  inchider 
'lenoval  of  remains 
*s«vioes  of  staff 
'necessary  aathorixatioas 
*embalmiag 

'local    transportation    (bat    not 
shipping  charges) 
Receiving  of  remaina  from  another 
funeral  home 


This  charge  indiides; 
'services  of  staff 
'care  of  remains 

'transportation    of    remains    to 
cemetery  or  crematory 

Direct  cremationr  $ to  S 

Our  charge  for  a  direct  cremation 
(without  ceremony)  indudee 
'resioval  of  remains  and  traaa- 

pottatifln  to  cnmatory 
'cremations 

'necessary  senrices  of  staff  and 
authoriaatioas 
If  you  want  to  arrange  a  direct  crematioa. 
you  can  use  an  unfinished  wood  box  or  an 
alternative  container.  Alternative  contain- 
ers can  l>e  made  of  materials  like  heavy 
cardboard  or  composition  materials  (wi^ 
or  without  ontside  covering),  or  poaduss  nS 
canvas. 

1.  Direct  Cremation  with  container 
provided  by  purchaser  _.... ~  t 

2.  Direct  Cremation  with  ahemative 
container ..~- _—___.. 

3.  Direct  Cremation  widi  unfiaisfaed 
pine  box —■■ 


'If  a  consumer  may  not  decline  a  charge 
for  die  services  of  foneral  directw  and  staff 
this  sentence  SMUt  be  hicladed  here.  Please 
see  the  comptiance  gnkles  for  a  further  ex- 
planation. 

"This  sentence  should  be  omitted  if  the 
funeral  director  does  not  make  a  service 
charge  or  does  not  receive  and  retain  a 
rebate,  oommissian  or  trade  or  vohmM  dis- 
count upon  a  cash  advance  item. 


Immediate  burials:  I to  I 

Our  charge  for  a  immediate  burial 
(without  ceremony)  inchides: 
'removal  of  body 
'local  kanspottatlon  to  cemetery 
'neoassaiy  services  of  staff  and 
authorizatioBS 

1.  Immediate  burial  with  container 
provided  by  pnrchaser.~-~ 

2.  bnmediate  burial  widt  unfurnished 
pine  box. 


3.  Immediate  burial  with  beige  cloth- 
covered  soft  wood  casket  wltib 
l>eige  interior.. 


Funeral  arrangements: 

Tranafat   of   Ramaim    to    Funeral 

Home  (witUn  SO  aUla  radioa) 

Embabnaig^ 


Except  in  certain  special  cases,  embalm- 
ing is  not  required  by  lew.  Embalming  may 
be  necessary,  however,  if  ye«  select  cer- 
tain funeral  arrangements,  such  as  a  funer- 
al with  viewing.  If  you  do  not  want  em- 
balming, you  usually  have  the  right  to 
choose  an  arrangement  which  does  not 
require  yoa  to  pay  for  it,  such  as  a  direct 
cremation  or  immediate  burial. 

Other  Prgparatiam  of  Body $ 

Use  ofPacilitiea  for  Viewing: 

Main  Stateroom  (per  day)..... „  $ 

Smaller  Stateroom  (per  day) t 

Use     of     Focilitiea     for     Fiuteral 
Ceremony: 

Chapel ., ._..„ _»__..  % 

Smaller  Stateroom .».....„...„  $ 

Other  Use  of  Facilities: 
Tent  and  chairs  for  graveside  serv- 
ice   .' .-  $ 

Hearse „ ............ .............  $ 

Limousine '% 

Other  Automotive  Equipment 

Flower  car.~-._._._.... ..  $ 

Family  car __...«.«.»._.....„......«...„„„..,.  $ 

Acknowledgement  Cards _. $ 

Caskets..^ $ to    t 

(a  complete  price  list  will  be  provided  at  the 
foneral  home.) 

Outer  Burial  Containers $ to    $ 

(A  complete  price  list  «vill  be  provided  at  the 
foneral  home.) 

Other 

Pallbearers  (9) „ $ 

Burial  clodifaig-.. _ S to    $ 

Service  of  Funeral  Director  and  Staff...  tL 


Our  charge  includes  arrangement  of  fanaial 
and  consuhation  with  the  femHy  and 
detgy,  preparation  and  filing  of  necessary 
notices,  and  authorizationB  and  consents. 
This  fee  for  our  services  will  be  added  to 
the  total  cost  of  the  funeral  arrangements 
you  select  (Such  a  fee  is  already  included 
in  our  charges  for  direct  cremationa,  imme- 
diate burials,  and  forwarding  or  receiving 
remains.) 


Secdon  O.  Public  Haarings 

Three  sets  of  public  hearings  will  be 
held  on  this  proposed  trade  regtdation 
rule  review.  The  first  will  commence  on 
November  7, 1988  at  9:30  a.m.  io  Rooss 
332. 6di  Street  and  Pennsylvania  Avenue 
NW.,  Washington.  DC.  The  second  wall 
commence  on  December  5, 1988  at  9:30 
a-m.  in  Room  1437. 55  East  Monroe 
Street  Chicago.  Illinois.  The  third  will 
commence  on  January  9, 1989  in  Room 
57a  901  Market  Street  Suite  570,  San 
Francisco.  CA.  Tentatively  sdieduled 
are  7  days  of  public  hearings  at  each 
site. 

Persons  desiring  to  present  their 
views  orally  at  the  hearings  should 
advise  Henry  CabeU,  Presiding  Officer, 
Federal  Trade  Commission, 
Washington.  DC  20680, 202-326-3642.  as 
soon  as  possible. 

The  Presiding  Officer  appointed  for 
this  proceeding  shall  have  all  powers 


prescribed  in  16  CFR  1.13(c),  subject  to 
any  limitations  described  in  this  notice. 

Section  E.  Instracdon  to  Witnesses 

1.  Advance  Notice 

If  you  wish  to  testify  at  the  hearings, 
please  notify  the  Presiding  Officer 
immediately  by  letter  or  telephone  of 
your  desire  to  appear  and  file  with  him 
your  complete,  word-for-word  statement 
no  later  than  October  3, 1986  for 
witnesses  at  the  Washington,  DC 
hearings,  November  1, 1988  for 
witnesses  at  the  Chicago,  Illinois 
hearings  and  December  1, 1988  for 
witnesses  at  the  San  Francisco, 
Callfomfo  hearings.  [You  may  testify  at 
only  one  of  the  hearings.]  This  advance 
notice  is  required  so  that  other 
interested  persons  can  determine  the 
need  to  ask  you  questions  and  have  an 
opportunity  to  prepare.  Any  cross- 
examination  that  is  permitted  may  cover 
any  of  your  written  testimony,  whidi 
will  be  entered  into  the  record  exactly 
as  submitted.  ConsequenUy,  it  will  not 
be  necessary  for  you  to  repeat  this 
statement  at  the  hearing.  You  may 
simply  appear  to  answer  questions  with 
regard  to  your  written  statement  or  you 
may  deliver  a  short  summary  of  the 
most  important  aspects  of  the  statement 
within  time  limits  to  be  set  by  the 
Presiding  Officer.  As  a  general  rule,  your 
oral  summary  should  not  exceed  twenty 
minutes. 

Prospective  witnesses  are  advised 
that  they  may  be  subject  to  questioning 
by  designated  representatives  of 
interested  parties  and  by  members  of 
the  Commission's  staff.  Prospective 
witnesses  are  also  advised  that  they 
may  be  questioned  about  any  data  they 
have  that  supports  or  was  used  as  a 
basis  for  general  statements  made  in 
their  testimony.  Such  questioning  will  be 
conducted  subject  to  the  discretion  and 
control  of  the  Presiding  Officer  and 
within  such  time  limitations  as  he  may 
impose.  In  the  alternative,  the  Presiding 
Officer  may  conduct  such  examination 
himself  or  he  may  determine  that  full 
and  true  disclosure  as  to  any  issue  or 
question  may  be  achieved  through 
rebuttal  submissions  or  the  presentation 
of  additional  oral  or  written  statements. 
In  all  such  instances,  the  Presiding 
Officer  shall  be  governed  by  the  need 
for  a  full  and  true  disclosure  of  the  facts 
and  shall  permit  or  conduct  such 
examination  with  due  regard  for 
relevance  to  the  factual  issues  raised  by 
the  proposed  rule  and  the  testimony 
delivered  by  each  witness. 

2.  Use  ofEr.hfbft9 

Use  of  exhibits  during  oral  testimony 
is  encouraged,  especially  when  they  are 


to  be  used  to  help  clarify  technical  or 
complex  matters.  If  you  polan  to  offer 
documents  as  exhibits,  file  them  as  soon 
as  possible  during  the  period  of 
submission  of  written  comments  so  that 
can  be  studied  by  other  interested 
persons.  If  those  documents  are 
unavailable  to  you  during  this  period 
you  must  file  them  as  soon  as  possible 
thereafter  and  not  later  than  the 
deadline  for  filing  your  prepared 
statement  Mark  each  of  the  documents 
with  your  name,  and  number  them  in 
sequence,  (e.g.,  Jones  Exhibit  1).  Please 
also  number  all  pages  of  each  exhibit 
The  Presiding  Officer  has  the  power  to 
refuse  to  accept  for  the  rulemaking 
record  any  hearing  exhibits  that  you 
have  not  furnished  by  the  deadline. 

3.  Expert  Witnesses 

U  you  are  going  to  testify  as  an  expert 
witness,  you  must  attach  to  your 
statement  a  currictdum  vitae, 
biographical  sketch,  resume  or  summary 
of  your  professional  background  and  a 
bibliography  of  yotir  publications.  It 
would  be  helpful  if  you  would  also 
include  documentation  for  the  opinions 
and  conclusions  you  express  by 
footnotes  to  your  statements  or  in 
separate  exhibits,  ff  your  testimony  is 
based  upon  or  chiefly  concerned  with 
one  or  two  major  research  studies, 
copies  should  be  furnished.  The 
remaining  citations  to  other  works  can 
be  accomplished  by  using  footnotes  in 
your  statement  referring  to  those  works. 

4.  Results  of  Surveys  and  Other 
Research  Studies 

If  in  your  testimony  you  will  present 
the  results  of  a  survey  or  other  research 
study,  as  distinguished  from  simple 
references  to  previously  published 
studies  conducted  by  others,  you  must 
also  present  as  an  exhibit  or  exhibits  all 
of  the  following  information  that  is 
available  to  you. 

(a)  A  complete  report  of  the  survey  or 
other  research  study  and  the 
information  and  documents  listed  in 
paragraphs  (b)  through  (e)  below  if  they 
are  not  included  in  the  report. 

(b)  A  description  of  the  sampling 
procedures  and  selection  process, 
including  the  number  of  persons 
contacted,  the  number  of  interviews 
completed,  and  the  number  of  persons 
who  refused  to  participate  in  the  survey. 

(c)  Copies  of  all  completed 
questionnaires  or  interview  reports  used 
in  conducting  the  survey  or  study  if 
respondents  were  permitted  to  answer 
questions  in  their  own  words  rather  than 
required  to  select  an  answer  from  one  or 
more  answers  printed  on  the 
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questionnaire  or  suggested  by  the 
interviewer. 

(d)  A  description  of  the  methodology 
used  in  conducting  the  survey  or  other 
research  study  including  the  selection  of 
and  instructions  to  interviewers, 
introductory  remarics  by  interviewers  to 
respondents,  and  a  sample 
questionnaire  or  other  data  collection 
instrument. 

(e)  A  description  of  the  statistical 
procedures  used  to  analyze  the  data  and 
all  data  tables  which  underlie  the  results 
reported. 

Other  interested  persons  may  wish  to 
examine  the  questionnaires,  data 
collection  forms  and  any  other 
underlying  data  not  offered  as  exhibits 
and  which  serve  as  a  basis  for  your 
testimony.  This  information,  along  with 
computer  tapes  that  were  used  to 
conduct  analyses,  should  be  made 
available  (with  appropriate  explanatory 
data)  upon  request  of  the  Presiding 
Officer.  The  Presiding  OfBcer  will  then 
be  in  a  position  to  permit  their  use  by 
other  interested  persons  or  their 
counsel.  i 

5.  Identification,  Number  of  Copies,  and 
Inspection 

To  assure  prompt  consideration,  all 
materials  filed  by  prospective  witnesses 
pursuant  to  the  instructions  contained  in 
paragraphs  1  through  4  above  should  be 
identiHed  as  "Funeral  Rule  Review 
Rulemaking  Statement"  ("and  Exhibits," 
if  appropriate),  submitted  in  five  copies 
when  feasible  and  not  burdensome,  and 
should  include  the  name,  title,  address, 
and  telephone  number  of  the  , 

prospective  witness. 

6.  Reasons  for  Requirement 

The  foregoing  requirements  are 
necessary  to  permit  us  to  schedule  the 
time  for  your  appearances  and  that  of 
other  witnesses  in  an  orderly  manner. 
Other  interested  parties  must  have  your 
expected  testimony  and  supporting 
documents  available  for  study  before 
the  hearing  so  they  can  decide  whether 
to  question  you  or  file  rebuttals.  If  you 
do  not  comply  with  all  of  the 
requirements,  the  Presiding  Officer  has 
the  power  to  refuse  to  let  you  testify. 

7.  General  Procedures 

These  hearings  will  be  informal  and 
courtroom  rules  of  evidence  will  not 
apply.  You  will  not  be  placed  under  oath 
unless  the  Presiding  Officer  so  requires. 
You  also  are  not  required  to  respond  to 
any  question  outside  the  area  of  your 
written  statement.  However,  if  such 
questions  are  permitted,  you  may 
respond  if  you  feel  you  are  prepared  and 
have  something  to  contribute.  The 
Presiding  Officer  will  assure  that  all 


questioning  is  conducted  in  a  fair  and 
reasonable  manner  and  will  allocate 
time  according  to  the  number  of  parties 
participating,  the  legitimate  needs  of 
each  group  for  full  and  true  disclosure, 
and  the  number  and  nature  of  the 
factual  issues  discussed.  The  Presiding 
Officer  further  has  the  right  to  limit  the 
number  of  witnesses  to  be  heard  if  the 
orderly  conduct  of  the  hearing  so 
requires. 

The  deadlines  established  by  this 
notice  will  not  be  extended  and  hearing 
dates  will  not  be  postponed  unless 
hardship  can  be  demonstrated. 

Section  F  Notification  <tf  Interest 

ff  you  wish  to  avail  yourself  of  the 
opportunity  to  question  witnesses  you 
must  notify  the  Presiding  Officer  by  July 
30, 1988  of  your  position  with  respect  to 
the  proposed  rulemaking  proceeding. 
Your  notification  must  be  in  sufficient 
detail  to  enable  the  Presiding  Officer  to 
identify  groups  with  the  same  or  similar 
interests  respecting  the  general 
questions  and  issues  provided  in  Section 
C.  of  this  notice.  The  Presiding  Officer 
may  require  the  submission  of 
additional  information  if  your 
notification  is  inadequate.  If  you  fail  to 
file  an  adequate  notification  in  sufficient 
detail,  you  may  be  denied  the 
opportunity  to  cross-examine  witnesses. 

Before  the  hearings  commence,  the 
Presiding  Officer  will  identify  groups 
with  the  same  or  similar  interests  in  the 
proceeding.  These  groups  will  be 
required  to  select  a  single  representative 
for  the  purpose  of  conducting  direct  or 
cross-examination.  If  they  are  unable  to 
agree,  the  Presiding  Officer  may  select  a 
representative  for  each  group.  The 
Presiding  Officer  will  notify  all 
interested  persons  of  the  identity  of  the 
group  representatives  at  the  earliest 
practicable  time. 

Group  representatives  will  be  given 
an  opportunity  to  question  each  witness 
on  any  issue  relevant  to  the  proceeding 
and  within  the  scope  of  the  testimony. 
The  Presiding  Officer  may  disallow  any 
questioning  that  is  not  appropriate  for 
fiill  and  true  disclosure  as  to  relevant 
issues.  The  Presiding  Officer  may 
impose  fair  and  reasonable  time 
limitations  on  the  questioning.  Given 
that  questioning  by  group 
representatives  and  the  staff  will  satisfy 
the  statutory  requirements  with  respect 
to  disputed  issues,  no  such  issues  will 
be  designated  by  the  Presiding  Officer. 

Section  G.  Post-Hearing  Procedures 

The  Presiding  Officer  will  establish 
the  time  that  you  will  be  afforded  after 
the  close  of  the  hearings  to  file  rebuttal 


submissions,  which  must  be  based  only 
upon  identified,  properly  dted  matters 
already  in  the  record.  Hie  Presiding 
Officer  will  reject  all  submissions  which 
are  essentially  additional  written 
comments  rather  than  rebuttal.  The 
rebuttal  period  will  include  the  time 
consumed  in  securing  a  complete 
transcript 

Within  a  reasonable  time  after  the 
close  of  the  rebuttal  period,  the  staff 
shall  release  its  recommendations  to  the 
Commission  as  required  by  the 
Commission's  Rules  of  Practice.  The 
Presiding  Officer's  report  shall  be 
released  not  later  than  30  days 
thereafter  and  shall  include  a 
recommended  decision  based  upon  his 
or  her  findings  and  conclusions  as  to  all 
relevant  and  materitd  evidence.  Post 
record  comments,  as  described  in 
S  1.13(h)  of  the  Rules  of  Practice,  shall 
be  submitted  not  later  than  60  days  after 
the  publication  of  the  Presiding  Officer's 
report 

Section  R  Rulemaking  Record 

In  view  of  the  substantial  rulemaking 
records  that  have  been  established  in 
prior  trade  regulation  rulemaking 
proceedings  (and  the  consequent 
difficulty  in  reviewing  such  records),  the 
Commission  urges  all  interested  persons 
to  consider  the  relevance  of  any 
material  before  submitting  it  for  the 
rulemaking  record. 

While  the  Commission  encourages 
comments  on  its  proposed  review  of  the 
Funeral  Rule,  the  submission  of  material 
that  is  not  generally  probative  of  the 
issues  posed  by  the  review  merely 
overburdens  the  rulemaking  record  and 
decreases  its  usefulness,  both  of  these 
reviewing  the  record  and  to  interested 
persons  using  it  during  the  course  of  the 
proceeding.  The  Commission's 
rulemaking  staff  has  received  similar 
instruction. 

Material  that  the  staff  has  obtained 
during  the  course  of  its  investigation 
prior  to  the  initiation  of  the  rulemaking 
proceeding  but  that  is  not  placed  in  the 
rulemaking  record  will  be  made 
available  to  the  public  to  the  extent  that 
it  is  considered  to  be  nonexempt  from 
disclosure  under  the  Freedom  of 
Information  Act  5  U.S.C.  552. 

The  rulemaking  record,  as  defined  in 
16  CFR  1.18(a],  will  be  made  available 
for  examination  in  Room  130.  Public 
Reference  Room.  Federal  Trade 
Commission,  6th  Street  and 
Pennsylvania  Avenue,  NW.  Washington. 
DC. 


Section  I.  Preliminary  Regulatory 
Analysis 

/.  Need  for.  and  Objectives  of,  the 
Proposed  Review 

Section  453.10  of  the  Federal  Trade 
Commission's  (FTC)  Funeral  Industry 
Practices  Trade  Regulation  Rule 
("Funeral  Rule"  or  "Rule")  require  the 
FTC  to  conduct  a  rulemaking 
amendment  proceeding  to  determine 
whether  the  Rule  should  be  retained  as 
is,  amended,  or  repealed.  That  section 
states: 

No  later  than  four  years  after  the  effective 
date  of  this  rule,  the  Commission  shall 
initiate  a  rulemaking  amendment  proceeding 
pursuant  to  section  18(d)(2)(B)  to  determine 
whether  the  rule  should  be  amended  or 
terminated.  The  Commission's  final  decision 
on  the  recommendations  of  this  proceeding 
shall  be  made  no  later  than  eighteen  months 
after  the  initiation  of  the  proceeding. 

The  current  Rule  essentially  requires 
funeral  providers  to:  (1)  Disclose  prices, 
available  options  and  other  information 
regarding  funeral  arrangements  to 
consumers  in  person  and  over  the 
telephone;  (2)  make  truthful 
representations  regarding  legal  and 
other  requirements  concerning  funeral 
arrangements;  (3)  permit  consumers  to 
select  and  purchase  only  those  goods 
and  services  they  desire;  (4)  seek  to 
obtain  express  permission  before 
embalming  the  deceased  for  a  fee;  (5) 
make  truthful  representations  about  the 
preservative  and  protective  value  of 
funeral  goods  and  services;  and  (6) 
disclose  whether  they  charge  a  fee  for 
arranging  cash  advance  purchases,  llie 
Commission  has  authorized  publication 
of  a  Notice  of  Proposed  Rulemaking, 
which  appears  in  the  Federal  Register 
concurrendy  with  this  preliminary 
regulatory  analysis. 

The  FTC  proposes  to  review  whether 
the  Funeral  Rule  appears  to  be  working 
as  expected  in  reducing  barriers  to  price 
competition  and  increasing  consumer 
choice  in  the  funeral  market,  whether 
some  modification  is  necessary  to 
facilitate  those  benefits,  and  wiiether 
repeal  is  warranted  as  a  result  of 
substantially  reduced  marketplace 
problems.  The  Commission  has  decided 
to  leave  all  of  the  Rule's  requirements, 
including  the  issue  of  repeal,  open  to 
question  during  the  rulemaking 
proceeding.  This  decision  is  based  on 
the  fact  that  unlike  other  proposed 
rulemaking  proceedings,  this 
amendment  proceeding  is  mandated  by 
the  Funeral  Rule  itself.  Detailed 
information  regarding  the  evidence 
collected  and  reviewed  in  anticipation 
of  this  review  proceeding  is  contained  in 
sections  of  the  Notice  of  Proposed 
Rulemaking  that  precede  this  document 


and  that  is  incorporated  by  reference 
into  this  analysis,  in  two  survey  reports 
entiUed  "FTC,  Baseline  and  Follow-up 
Studies  for  Evaluating  the  Effect  of  the 
Funeral  Rule,  Final  Report"  (July  1982) 
and  "Report  on  the  Survey  of  Recent 
Funeral  Arrangers,"  Maricet  Facts.  Inc., 
Report  to  the  FTC  (April  1988)  and  in 
two  staff  reports  to  the  Commission 
dated  April  7, 1988  and  April  1968, 
which  have  been  placed  on  the 
rulemaking  record.  This  body  of 
information  presents  evidence  on  the 
Rule's  market  impact  that  will  be 
considered  by  the  FTC  in  conjunction 
with  all  other  evidence  contained  in  the 
rulemaking  record  as  a  whole. 

//.  Legal  Authority 

The  Commission  has  reason  to  believe 
that  the  amendment  proceeding  is  in  the 
public  interest  and  proposes  to  review 
the  Funeral  Rule  in  accordance  with 
section  18  of  the  Federal  Trade 
Commission  Act  IS  U.S.C.  57a. 

///.  Alternatives  Considered  by  the 
Commission 

The  Commission  can  take  several 
different  forms  of  action.  It  can  repeal 
the  Rule,  modify  or  repeal  specific  Rule 
provisions,  or  retain  the  Rule 
unchanged.  The  Commission  discusses 
below  the  costs  and  benefits  of  repeal 
and  no  action.  It  is  not  able  at  this  time 
to  discuss  the  costs  and  benefits  of  each 
possible  modification  to  the  Funeral 
Rule's  many  provisions,  because  the 
available  iofbrmation  presents  some 
evidence  to  support  and  refute 
arguments  that  certain  provisions'  costs 
outweigh  their  benefits,  and  because  it 
is  unclear  at  this  time  whether  the  Rule 
is  sufficienUy  in  place  in  the  market  to 
permit  accurate  judgments  about  costs 
and  benefits.  Of  course,  the  Commission 
shall  consider  those  costs  and  benefits 
when  it  takes  final  action  on  this  review. 

1.  Repeal  the  Rule 

Under  this  option,  the  Commission 
would  delete  the  Funeral  Rule  from  the 
Body  of  trade  regulation  rules  currendy 
contained  in  the  Code  of  Federal 
Regulations. 

2.  Take  No  Action  ' 

Under  this  option,  the  existing  Rule 
would  remain  unchanged. 

IV.  Cost-Benefit  Analysis 

The  two  major  groups  that  would  be 
affected  by  repeal  of  the  Funeral  Rule 
are  the  funeral  consumers  who  use  the 
services  and  goods  of  funeral  providers 
to  make  funeral  arrangements,  and  the 
funeral  providers  themselves. 

The  fimeral  industry  is  a  major 
industry  in  the  United  States,  composed 


primarily  of  small  businesses.  According 
to  industry  estimates,  there  are  currently 
slighUy  less  than  22,000  funeral  homes  in 
the  nation,  about  50.000  licensed  funeral 
directors  and  embalmers,  and  several 
hundred  crematories  geographically 
dispersed  throughout  the  country.  The 
number  of  deaths  is  about  two  million 
annually,  and  individual  funeral  homes 
conduct  on  average  about  94  funerals  a 
year.  Consumers'  current  annual 
expenditures  for  fimeral  services  is 
estimated  by  industry  observers  at 
approximately  $4  billion,  not  including 
other  fimeral-related  expenditures,  such 
as  cemetery  charges  and  incidental 
items  purchased  for  most  individual 
funerals  from  third  parties.  These  latter 
costs  may  raise  consumers'  funeral  costs 
by  as  much  as  $2  billion  or  more.  The 
Rule  does  not  currentiy  cover  cemeteries 
that  do  not  also  operate  funeral  homes, 
sellers  of  only  funeral  goods,  such  as 
retail  sellers  of  caskets,  or  sellers  of 
only  funeral  services,  such  as  direct 
cremation  firms  that  do  not  sell  funeral 
goods.  The  Rule's  beneficiaries  are 
consumers  who  use  the  services  of 
funeral  homes  and  crematories  that 
provide  services  and  sell  fimeral  goods 
directly  to  the  public. 

A.  Repeal  the  Current  Rule 

The  Commission  has  considered  the 
issue  of  repeal,  and  has  decided  to  leave 
the  issue  open  to  question  during  the 
proceeding.  The  benefits  of  repealing  the 
Rule  are  the  savings  incurred'by 
avoiding  the  costs  of  the  Rule's 
continued  implementation,  and  the  cost 
of  repealing  it  equals  the  lost  benefits 
from  continued  implementation. 

Projected  Benefits — 1.  Benefits  to 
Funeral  Providers:  If  the  Rule  is 
rescinded,  providers  may  be  able  to 
realize  savings  from  elimination  of 
certain  expenses  associated  with 
compliance  with  the  Rule.  These  costs 
fall  primarily  into  five  categories. 

a.  Making  Telephone  Disclosures.  The 
Rule  requires  providers  to  provide 
telephone  callers  with  readily  available 
information  that  answers  callers' 
requests  for  price  information.  To  the 
extent  the  Rule  causes  increased 
telephone  requests  for  price  information, 
it  thus  results  in  increased  time  spent  by 
funeral  home  personnel  in  giving  that 
information.  If  the  Rule  does  not  cause 
more  such  requests,  it  does  not  impose 
any  excess  personnel  costs. 

b.  Recordkeeping  Costs.  The  Rule 
requires  providers  to  retain  for  one  year 
copies  of  general  price  lists  distributed 
to  consumers  and  copies  of  required 
statements  of  items  selected  given  to 
consumers  for  each  funeral.  The  Rule 
thus  imposes  increased  management 
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and  labor  costs  associated  with 
maintaining  those  files. 

c.  Reproduction  Costs.  The  Rule 
requires  providers  to  give  the  general 
price  list  to  consumers  for  their 
retention.  It  therefore  imposes  copying 
costs  that  permit  copies  of  the  lists  to  be 
provided  to  consumers. 

d.  Updating  Price  Lists.  Providers 
must,  under  the  Rule,  update  the  rule- 
required  price  lists  as  their  prices  or 
offerings  change.  To  the  extent  that 
providers  already  recalcidate  their 
prices  whenever  their  costs  or  offerings 
change,  the  Rule  imposes  only  those 
costs  associated  with  the  time  necessary 
to  transpose  those  prices  to  the  price 
lists. 

e.  Seeking  Embalming  Approval.  The 
Rule  requires  providers  to  seek  to  obtain 
express  prior  approval  from  a  family 
member  or  other  authorized  person 
before  embalming  deceased  human 
remains  for  a  fee.  To  the  extent  the  Rule 
causes  providers  to  spend  additional 
time  seeking  embalming  authorization,  it 
imposes  the  costs  of  that  additional 
time. 

2.  Benefits  to  Consumers:  Because  any 
increased  cost  of  doing  business  under 
the  Rule  is  passed  on  to  the  consumer, 
the  cost  savings  to  providers  from  the 
Rule's  repeal  (discussed  above)  may 
benefit  the  constmier  in  the  form  of 
lower  prices  or  improved  services. 


Costs  and  Adverse  Economic  Effects 

1.  Cost  to  Providers:  No  costs  or 
adverse  economic  effects  to  providers 
would  be  expected  from  repeal  of  the 
Rule. 

2.  Costs  to  Consumers:  Repeal  of  the 
Funeral  Rule  would  eliminate  any 
economic  or  emotional  benefits  that 
consumers  presently  derive  from  the 
Rule.  Assimiing  that  the  Rule  is 
operating  as  the  Commission  expected 
in  promulgating  it,  the  Rule  generates 
two  types  of  benefits  for  consumers. 

a.  Price  Competition  Benefits.  The 
Rule  is  designed  to  alert  consumers  that 
price  information  is  relevant  and 
available  at  the  critical  moment  of 
choosing  a  funeral  provider,  and  to 
ensure  that  consumers  can  obtain 
sufficient  price  information  to 
comparison  shop  among  different 
funeral  providers.  Comparison  shopping, 
by  individual  consumers  or  by  groups 
such  as  memorial  societies  on 
consiuners'  behalf,  may  stimulate  price 
competition  among  funeral  providers  so 
that  consumers  are  better  able  to  get  the 
maximum  for  their  money. 

b.  Itemization  Benefits.  The  Rule  is 
designed  to  give  consumers,  once  they 
have  selected  a  provider,  the 
opportunity  to  consider  various  options 
and  purchase  only  those  items  they 
desire. 


B.  Take  no  Action 

The  Commission  could  choose  to  take 
no  action  and  leave  the  current  Rule 
unchanged.  In  this  case,  the  costs  and 
benefits  currently  generated  by  the  Rule 
would  continue.  The  costs  of  ti^e  Rule 
are  described  in  the  previous  section 
discussing  the  benefits  of  repeal.  The 
benefits  of  the  Rule  are  described  in  the 
previous  section  discussing  the  costs  of 
repeal. 

V.  Summary  and  Explanation  of  Why 
the  Commission  Proposes  to  Review  the 
Rule 

The  Conunission  has  considered  the 
options  summarized  in  Part  III  of  this 
analysis,  and  the  costs  and  benefits  of 
each.  The  Conunission  has  concluded, 
based  on  the  unique  mandate  of  §  453.10 
of  the  Rule,  that  a  rulemaking 
amendment  proceeding  leaving  all 
issues  open  to  question  would  best 
serve  the  public  interest  by  facilitating 
further  exploration  of  these  and  any 
other  options  available  in  determining 
whether  the  Rule  should  be  retained, 
amended,  or  repealed. 

List  of  Subjects  in  16  CFR  Part  453 

Funeral  homes.  Price  disclosure, 
Trade  practices. 

By  direction  of  the  Commission. 
Emily  H.  Rock, 
Secretary. 
(FR  Doc.  88-12041  Filed  5-27-88;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 


Pelt  Grant,  Perkins  Loan  (Formerly  ttw 
National  Direct  Student  Loan),  College 
Worlc-Study,  Supplemental  Educational 
Opportunity  Grant  and  Guaranteed 
Student  Loan  Programs;  Revision  of 
ttM  Need  Analysis  Systems  for  the 
1988-49  Academic  Year 

agency:  Department  of  Education. 

action:  Notice  of  revision  to  the 
Congressional  Methodology  and  the 
Family  Contribution  Schedule 
methodology  for  the  1989-90  award 
year. 

summary:  The  Secretary  of  Education 
announces  the  annual  updates  to  tables 
used  in  the  need  analysis  methodologies 
that  an  institution  of  higher  education 
must  use  in  calculating  expected  family 
contributions  for  the  1988-09  award  year 
under  the  Pell  Grant,  campus-based 
(Perkins  Loan.  College  Work-Study,  and 
Supplemental  Educational  Opportunity 
Grant),  and  Guaranteed  Student  Loan 
programs.  The  Secretary  takes  this 
action  under  the  authority  of  Title  IV  of 
the  Higher  Education  Act  of  1965.  as 
amended  (HEA). 

FOfi  FURTHEII  MFORMATION  CONTACR 

Ms.  Cheryl  Leibovitz,  Program 
Specialist  Pell  Grant  Branch,  Division  of 
Policy  and  Program  Development.  U.S. 
Department  of  Education,  400  Maryland 
Avenue  SW.  (Room  4318.  ROB-3), 
Washington.  DC  20202.  Telephone  (202) 
732-488a 


SUPPLEMENTARY  infohmation:  The  need 
analysis  methodologies  are  used  to 
determine  student  eligibility  fior 
assistance  under  Title  IV  of  the  Higher 
Education  Act  of  1965,  as  amended 
(HEA).  There  aie  two  need  anaijrsis 
methodologies  used  under  tbe  above 
programs  ^r  determining  a  student's 
expected  family  contribution.  One 
raetliodology,  the  Family  Cantributian 
Schedule,  is  used  to  calculate  a 
student's  expected  family  contribution 
for  the  1^11  Grant  Pro^ara.  In  the  PeQ 
Grant  Program,  a  student's  expected 
family  contribution  is  also  known  as  the 
Student  Aid  Index  (SAI).  The  other 
methodology,  the  Congressional 
Methodology,  is  used  to  calculate  a 
student's  expected  family  contribution 
for  the  campus-based  (Perkins  Loan. 
College  Work-Stiidy,  and  Supplemental 
Educationcd  Opportunity  Grant)  and 
Guaranteed  Student  Loan  programs. 
Both  of  these  methodologies  are 
established  by  statute. 

The  HEA  provides  for  the  following 
annual  updates: 


I.  Pell  Grant  Family  Contributioa 
Schedab 

Sections  411A  through  411F  of  tiw 
HEA  specify  the  criteria,  data  elonents, 
calculations,  and  tables  used  to 
calculate  expected  family  contributions 
for  the  Pell  Grant  Program.  For  award 
years  after  the  1988-89  award  year,  the 
Secretary  is  required  to  pubUsh  revised 
Family  Size  Offset  Tables.  The  Family 
Size  Offset  is  an  offset  against  income 
for  the  family's  basic  living  expenses 
and  it  varies  by  family  size. 

Based  on  the  most  recent  and  relevant 
information  (March  1987-88).  the 
Secretary  must  revise  the  tables  by 
increasing  (cr  decreasing)  the 
comparabls  amount  for  the  preceding 
academic  year  by  a  percentage  equal  to 
the  percentage  increase  (or  decrecMe)  in 
the  Consumer  Price  Index  for  Wage 
Earners  and  Clerical  Workers  published 
by  the  Department  of  Latxnr,  and 
rounded  to  the  nearest  $100.  The 
Consiuner  Price  Index  for  Wage  Earners 
and  Clerical  Workers  was  111.0  in 
March  1987  and  115.1  in  March  1988. 
Accordingly,  for  the  1989-90  award  year 
for  the  Pell  Grant  Program,  the  FamUy 
Size  Offset  Tables  are  revised  as 
follows: 

Family  size  offsets 


Family  members: 


Amount 
tt.500 

•.sea 

a40o 

loaoo 

izaoB 

14,300 
Note.— Plna  $tJOO  for  each  edditioBai  Cuniljr 


Dependent  student  offsets 


Marital  status: 

Single 

hfUniad. 


IL 


Amount 

S3.aQa 

5.300 


[etfaodology 


Part  F  of  Tide  IV  of  the  HEA  specifies 
the  criteria,  data  elements,  calculations, 
and  tables  for  a  schedule  of  expected 
family  contributions  for  the  campus- 
based  and  GSL  programs.  In  addition. 
Part  F  requires  that  four  of  the  tables, 
the  Standard  Maintenance  Allowance, 
the  Adjusted  Net  Worth  of  a  Business  or 
Farm,  die  Asset  Protection  Allowance, 
and  the  Assessment  Schedides  and 
Ratesrbe  adjusted  each  year  to  take  into 
account  inflation  that  has  taken  place 
after  December  31  of  the  previoua  jrear 


based,  in  general,  upon  increases  in  the 
Qmsiuner  Price  Index. 

For  award  year  1989-90,  the  Secretary 
is  charged  with  updating  the  four  tables 
to  account  for  inflation  that  took  place 
between  December  1987  and  December 
198B.  However,  since  the  Secretary  must 
publish  these  tables  before  December 
19B8,  the  increases  in  the  tables  must  be 
based  upon  an  estimate  of  the  increase 
in  the  Consumer  Price  Index  for  1988. 

The  Secretary  estimates  that  the 
increase  in  the  Consumer  Price  Index  for 
the  period  December  1987,  through 
December  1988,  will  be  4.5  percent. 
Therefore,  for  the  1989-90  award  year 
for  the  campus-based  and  Guaranteed 
Student  Loan  Programs,  the  tables  set 
forth  in  Part  F  have  been  updated  as 
follows  in  sections  1  through  4  in 
accordance  with  this  estimate  and  the 
other  relevant  provisions  of  Part  F. 

Part  F  also  requires  the  Secretary  to 
increase  the  maximum  value  for  the 
Employment  Expense  Allowance  to 
account  for  inflation  based  upon 
increases  in  the  Bureau  of  Labor 
Statistics  budget  of  the  marginal  costs 
for  a  two-earner  compared  to  a  one- 
earner  family  for  meals  away  from 
home,  apparel  and  upkeep, 
transportation,  and  housekeeping 
services.  Therefore,  the  Secretary  is 
increasing  this  allowance  as  described 
below  in  section  5. 

1.  Standard  Maintenance  Allowance 

This  allowance  is  an  offset  against 
income  for  the  family's  basic  living 
expenses,  and  it  varies  by  family  size. 
Tbe  standard  maintenance  allowances 
for  dependent  students  and  independent 
students  with  dependents  for  award 
year  1989-90  are: 


'£^ 

Numbar  in  oolag*— 

1 

2 

3 

4 

5 

$8,030 
11.130 
13,740 
16,210 
18,900 

$7,410 
9,800 
12,220 
14,890 
17,440 

18,080 
10,890 
13.170 
16.820 

•9.170 
11.640 
14.390 

S8.060 
12370 

^  Inehidbic  atudant 


SE.l4a  For  aKt)  mUUanit 
81320. 


tamfly  nMfnlMf  sdd 
ooHiM  itudsnt  tublrKt 


2  Adjusted  Net  Worth  (NW)  of  a 
Business  or  Farm 

A  portion  of  the  full  net  value  of  a 
feim  or  business  is  excluded  from  the 
calcidation  of  an  expected  contribution 
■ince:  (1)  The  income  produced  from 
such  assets  is  already  assessed  in 
another  part  of  the  formula:  and  (2)  the 
fnrmnla  protects  s  portion  of  the  value 
of  die  assets.  The  portion  of  these  assets 


included  in  the  contribution  calculation 
is  computed  according  to  the  following 
schedule.  This  schedule  is  used  for 
dependent  students,  independent 
students  without  dependents,  and 
independent  students  with  dependents. 


If  the  net  worth  of  a 
butineM  or  farm 
ia— 

Laaalhantl 

81  to  8aB30a 

88630110 
8l90300i 
8190301  to 
8320300. 
8320301  or  more. 


Then    the    adfuated    net 
worth  ia— 

80 

80-t-40S  of  NW 

828300+60*   of  NW 

over  886300 
888300+eoa   of  NW 

over  8190300 
SiaSJOO+lOOft         of 

NW  over  8320300 


3.  Asset  Protection  Allowance 

This  allowance  protects  a  portion  of 
net  worth  (assets  less  debts)  from  being 
considered  available  for  postsecondary 
education  expenses.  There  are  three 
asset  protection  allowance  tables,  one 
each  for  parents  of  dependent  stiidents. 
independent  students  without 
dependents,  and  independent  students 
with  dependents. 

Dependent  Students 


If  itw  aoa  o(  ttw 

older  parent  ia— 

Twoparanti 

Ons  parent 

• 

Than         ttw 
asaal     pro- 
tactton     al- 
lowanca 

25  or  leas.       .    . 

as 

0 
82.200 

4.300 
6.500 
8.600 
10.800 
13.000 
15.100 
17,,-WO 
19.400 
21.800 
23.800 
2S.900 
28.100 
30.A)U 
32.400 
33.300 
34.100 
34.800 
35,700 
36.600 
37.600 
38.000 
39.000 
40.800 
41.900 
43.200 
44.300 
45.800 
47.200 
48.700 
50.200 
51.800 
53.400 
55,400 

0 
81.600 
3.200 
4.900 
6.500 
8.100 
9.700 
11.300 
13,000 
14,600 
16.200 
17.800 
19,400 
21,100 
22.700 
24.300 
24.900 
25.400 
26,000 
26.500 
27,100 
27,800 
28.500 
29.000 
29.700 
30.400 
31.200 
32.100 
32.900 
33.700 
34.500 
35.500 
36,300 
37.400 
38300 

27               

M 

99 

ao 

31 

32     

33 

34 

35 

36 

37 

aa  . .     

39 

40 

41 

42 

43 

44 

M 

47      

411 

an 

ISA 

SI.. 

89 

S9 

54 

n 

57 

58 

59 

Dependent  Students— Continued 


Nttwigaafttw 

Andttwraare 

oUar  parant  ia— 

Twoparania 

Ona  parent 

ao 

57.100 
59.100 
60.900 
63.100 
66,300 
67,500 

39,600 
40,700 
41.900 
43.100 
44,300 
45,700 

61 

62...    

aa 

64 

86  or  mora  »«...*...„. 

Independent  students  without 
dependents 


Thentheataet 

protection 
aJlowance  is — 


0 
$1,600 
3.200 
4.900 
6.S00 
8,100 
9,700 
11.300 
13,000 
14,600 
16.200 
17J0O 
19.400 
21.100 
22.700 
24.300 
24.900 
25.400 
26.000 
28,500 
27,100 
27,800 
28,500 
29,000 
29,700 
30,400 
31,200 
32,100 
32.900 
33,700 
34.500 
35.500 
36,300 
37,400 
38.500 
39,600 
40,700 
41,900 
43.100 
44,300 
45.700 


Independent  Students  with 
Dependents 


Ifttwagaofttw 

And  ttw  atudani  ia— 

atudantia- 

Marriad 

Unnwrrlad 

Th#o  ttw  MMt  prolso* 
tton  sNowAnos  l9^ 


2Soriaaa.. 
26 


0 
82.200 


0 
$1,800 


Independent  Students  with 
Dependents— Contintied 


Httwagadttw 

Andttwatudantis- 

atudamia- 

aiaiili  il 

MImM 

Unmaniod 

27 

3« 

4.300 
6300 
8800 
10300 
13.000 
15.100 
17300 
19.400 
21.800 
23300 
25300 
28.100 
30300 
32.400 
33300 
34.100 
34300 
35.700 
38.800 
37.800 
38300 
39300 
40.800 
41.900 
43300 
44.300 
45.800 
47300 
48.700 
50300 
51.800 
53.400 
55.400 
57.100 
59.100 
60.900 
63.100 
65300 
67300 

3300 
4.900 
6.500 
8.100 
9.700 
11300 
13.000 
14.600 
16300 
17,800 
19.400 
21.100 
22.700 
24.300 
24.900 
25.400 
26.000 
26.500 
27.100 
27.800 
28.500 
29.000 
29.700 
30.400 
31300 
32.100 
32.900 
33.700 
34.500 
35.500 
36.300 
37.400 
38.500 
39.600 
40.700 
41.900 
43  100 

29 

an 

31 

32.... 

aa 

34 

35 

3S 

37            

38; 

39 

40 

41 

42 _.    „ 

43 

44 

45 

46 

47 

48 

49 

SO 

51 

52 . 

53 .. 

W      

56 

57 

58 

59 „. 

60 .. 

61 

62 

aa 

64.. „_ 

esormora 

44.300 
45.700 

4.  Assessment  Schedules  and  Rates 

Three  schedules,  one  each  for 
dependent  students,  independent 
students  without  dependents,  and 
independent  students  with  dependents 
are  used  to  determine  the  expected 
contribution  toward  educational 
expenses  from  family  frnancial 
resources. 

For  dependent  students,  the  expected 
parental  contribution  is  derived  from  the 
parents'  adjusted  available  income 
(AAI).  The  AAI  represents  a  measure  of 
a  family's  financial  strength  which 
considers  both  income  and  assets.  The 
parents'  contribution  for  a  dependent 
student  is  computed  according  to  the 
following  schedule: 


If  the  AAI  i»— 

Lee«  than  —83.409.. 
-83.409  10  8B.O0O. 

88.001  to  $iaooo ... 


siaooi  to  812.000 ... 

812.001  to  $14.100... 
814.101  to  816.100 ... 


Then  the  contribution  i»— 
-8750 
22%  of  AAI 
81.780+25%    of    AAI 

o\tt$MO0 
82.260+2911    of    AAI 

over  810.000 
82340+34%    of    AAI 

over  812.000 
83.553+40%    of    AAI 

over  $14,100 
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$tJU+4>%    el    AAI 


tlSJIR< 


Far  tntfaperufent  students  witfaoot 
dependents,  and  BKivasing  percentage 
of  dkeir  avaihble  taxable  income  (ATI) 
is  included  in  the  expected  coiibib«ti<Hi. 
Tlie  ATI  is  adfnated  gross  income  mimis 
allowances  fac  Federal,  State  and  locaL 
income  taxes  and  social  security  taxes. 
The  contributiaa  firom  the  ATI  for  cm 
Mependent  sttident  writhoot 
dependents  Is  computed  according  to 
tbe  following  schedule:  I 


which  considtav  boA  income  and 
asaets>  The  eontributioH  for  an 
independent  student  with  dependente  is 
computed  accofding  to  the  foMowing 
scAedule, 


KHmAAII 


-«3,«»toMMa. 

nuxn  totiojBss— 
tioooitoauuno-. 

tl2An  to  114.100  _ 
$14,101  to  $ie.MO- 
tl6,101  oc  iiion.»-. 


llien  tfaa  cnntrihntinn  >• — 

-$no 

22KofAAI 
tl.'IO-fZS*    of    AM 


StkaATIi^ 
Lm*  diai) 
•UOl  or  mam 


Tben  the  contribtttioii  I*— 
TDK  ol  ATI 

lB.4«0+«m    of    ATI 
ovar  SB.200 


t2JBO+2S)l    of    AAI 

ovartlOOOO 
t2.a«0+94»    of    AAI 

$tM*+¥m    of    AAI 

ov*rtl4.ia0 
I44M+47*    of    AAI 

over  916,100 


Foe  independent  students  with 
dependents,  the  expected  contribution  is 
derived  firom  tha  adjusted  available 
inoQiBe  (AAQ.  The  AAI  represents  a 
measure  of  a  family's  financial  strength 


5k  Employment  Expense  Allowance 

This  allowance  for  employment- 
rented  expenses,  that  is  used  for 
dependent  students  and  independent 
students  with  dependients,  recognizes 
additional  expenses  incurred  by 
woriung  spouses  and  single-parent 


households.  The  affowance  is  based 
upon  die  uuuxiusd  dSfferences  in  costs 
for  a  two-earner  tsaStj  compared  to  a 
one-earner  fBnrily  for  meaSi  away  firom 
home,  apparel  and  upkeep, 
transportatfon,  and  housekeeping 
services.  The  employment  expense 
alkneaace  for  dependent  students  and 
independent  students  with  dependents 
is  the  lesser  of  $2430  or  35  percent  of 
earned  iaeosn. 


(Catalog  of  FedJual  Domestic  i 
NoBbert:  SAiMr  9i«plemenUl  EdacattoBat 
Opportanlly  Grant  Program:  84.033 
Gaaranteed  Stodbnt  Loan  Program;  8*^02 
PLUS  nogram:  84.033  College  Worlc-Study 
Program;  84.038  Peridns  Loan  Program;  84.063 
Pell  Grant  Program;  84.060  SUte  Student 
Incentive  Grant  Prapwn) 
Dated:  May  28.  IflSa 


Artiag  AmJataatSecmtorffbrPmlmtmidury 

Educatkm. 
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.18073 

953 

.18873 

958 

.18973 

959 

.18074 

986 

.18818 

987 

.18973 

1065. 

.17686 

1068. 

-19744 

1106.™. 
176Z.™. 

.15785 
.15545 

1903 

1910 

1943 



.17687 
.17687 
.17687 

1944...... 

.17667 

1951 

1962. 

.15797-15800. 

16243. 

17687 

.17687 

1965 

.15800 

17687 

2620 

.16540 

3403 

17914 

3901 

.15547 

4100...... 

ProposM 

1 „ 

Rulea: 



.17914 
.15685 

15 

.16283 

220 

.18289 

19368 

400 

.18571 

401 

652 

16554, 

19304 

19306 
.15566 

725 

.16721 

780.. 

802.. 



.17054 
.17471 

911 „. 

.17056 

915 

.17056 

916. 

918 

921 

922 

"•"""•■"■ 

,  HI,  II..,,, 

.16931 
.17056 
.17056 
.17056 

923 

.17056 

924 

.17056 

945 _. 

.18999 

947 

.18843 

948 

.18095 

953 

958..„  . 



.15850 
.15850 

Oft? 

.17056 

967 

998 

.16130 
.19000 

1002. 

.18844 

1040. 

...._. 

.15851 

1068 

1230 

16556 
.15700 

1497. 

.16131 

1498 

.16131 

ii 


Federal  Regigter  /  Vol.  53,  No.  104  /  Tuesday.  May  31.  1988  /  Reader  Aids 


Federal  Regtoter  /  Vol.  53.  No.  104  /  Tuesday.  May  31.  1988  /  Reader  Aids 


lU 


10CFR 

1 

^ 

4 


9...„ 
11. 
20„ 
25.. 


30.. 


31 

32.. 


34„ 


35„ 


18572 
17059 
17059 
17059 


17915 

17668 

19240 

17688 

.19240 

.17688 

.19240 

.19240 

.19240 

.19240 

.19240 

.19240 

.19240 


40 

50 .....18051.  18260.  19240 

60 19240 


61.„ 

70.. 

71 ._ 

73._ 

74... 

75.- 

95.. 

110_ 

171., 

420„ 

465.- 

600... 


...19240 

...19240 

...19240 

...19240 

...19240 

...  19240 

.19240 

.17915. 19240 

.17915 

.15801 

.15801 

.15801 


1 904 1 5660 

1010 18074 

1 036 19161 


.  16131 
.18096 
.18845 
.16425 
.16131 
. 16131 
.17709 
.17712 


2-.. 
34.. 
35.. 
50.. 
51.. 
60.. 


43al..L-.!ZZI 

laCFR 

5 18545 

207 17889 

220 17689 

221 17689 

224 1 7689 

229 10372 

265 15801 

326 17615 

505 16054 

522. 18261 

545 18262 

563 1 8262 

600 16693 

611 16695. 18810 

701 19746-19748 

703 18268.  19748 


203 _  1 7061 

208 19308 

545 16147 

611 16934.  16936 

614 16937. 16963 

615... 16937, 16948, 16963 

617 16936 

618 16937,  16948, 16963 

622 16966 

623 .. 16666 

624 ie 

13CFR 

121 

136. 

145 


.18820,18821 

19752 

19161 


14CfR 

21 


....16360,17171,18835, 
18849 

25. 16360, 17171.  17640, 

18022, 18835. 18949 

36 16380.  18835, 18949 

39 16241-16250.  16379- 

16386, 16697-16699. 17017, 
17018, 17176-17178, 17918, 
18078-18086, 18548, 18834, 
19264-19267, 19765-19768 

71 „...  15634.  16252.  16253, 

16387, 17019. 17020. 17179. 

17535. 17689. 17690. 17918- 

17920, 18835. 19268, 19269. 

19740 

97 16388, 19770 

99 18216 

215 17921 

298 17821 

302. 18700 

389 17921 

1265 19161 


1 1 18630 

21 18097. 18530,  19798 

23 18530,  19798 

25 18097.  18526, 18530 

34 18530 


39 16289.  16438.  16722- 

16724. 17077. 17222. 17721, 

17956, 18854, 18855, 19799- 

19804,19858,19861 

45 1 8530 

61 18250 

63 .....  18250 

65 18250 

71„ 16290,  16291. 17078- 

17060, 17223-17225, 17723, 

17724. 17957. 17958. 18857, 

19311 

91 18530 

121 17660. 18250. 18526 

135 17650. 18250 

15  era 

4 16057, 16211 

8c 1 9270 

1 5b 1 5548 

26... 19161 

303 17924 

371 1 8549 

372. 16390 

373 17021,  18549 

376 18550 

399. 16254. 18701,  17021, 

17690.18271 

16  era 

13 170^  17452,  17453, 

18^,18274.19771 

305 18551.  19728 

455 16390, 17656, 17660 

1 000 1 7453 

1 501 1 9281 


13 16725,  16727 

453. „ 1 9864 

17  era 

12 „ „ 17691 

200. 17456,  18552 

230 _ 1 7458 

240 16399, 17180,  17458 

250.„. 17458 

260 17458 

18  era 

2 15802, 16859 

16 1 5804 

154. 16058.  19283 

157 16058,  19283 

260 16058.  19283 

271 1 6541 

284 16058,  16859,  19283 

375 „ „.  16058 

385 16058. 16407,  19283 

388 18058,  19283 

PrepoMd  RuiM: 

35 16882 

38 16882 

284 18099 

292 16882 

293 16882 

382. 16882 

385. 18099 

19  era 


146...- 16730 

177 17226 

20  era 

209. 17182 

210 17182 


21 1 17182 

416 16542, 16615. 19856 

80i „ 16518 


416. „ 18292 

21  era 

5 17185. 18274 

81 1 5551 

101 16067 

1 70 16544 

173 -. 18194 

177 17925. 19772 

178 18086,  18194 

179 16615 

182 ..16862 

184 16837. 16862 

iov.......»M....»»...*.**.«.»*....  io8o2 

1 93 18836 

333 18837 

436 19368 

442 19368 

444 : 16615.  18837 

452 .16837 

522 15814  19773 

558 18022 

561 15812,  18836 

866. 16837 

876 16837 

895 16837 

1002 16837 

1308 17459 


175 16837 

1 76 16837 

177 16837 

178 16558, 16837 

21 1 16150 

352. 15853 

864 17227 

868 17534 

22era 

120 19774 

1 21 1 9774 

122 19774 

123 19774 

125 19774 

1 26 19774 

1 27 19774 

1 28 : 19774 

1 37 „ 1 9161 

208 19161 

513 „ _ 19161 


41 16975,  18022 

206. 1 6559 

1507 16153 


23  era 

1 

140. 

625 

1309 


.18275 
.18275 
.15669 
.17692 


.18858,18859 


658 

24era 

24 19161 

207 15813 

215 15818 

220 15813 

221 15813 

232 15671. 16068 


235.. 


241...„ 
242..... 
885..... 


PrapoMdRutoK 

570 

3500 


19774 

-...16068 
_ 16068 

15818 

15551 


.15566.17724 
.- 17424 


26era 

1 16076. 16214.  16406. 

17461.17926,17927, 

18022, 18276, 18372. 

19688, 19775 

26 1 8839 

26A. 1 8839 

35a 1 7927 

54..... 18974 

145 16887 

601. 19161 

602 16076. 16214,  16408. 

18372, 18839. 19688 


48 

604 

27  era 


9.... 
19.. 
20.. 
22.. 


16156,16233.17472. 

17473. 17959. 17960. 

18372, 18950. 19312, 
19369, 19715 

16882 

16233,  19715 


17022 

._ 17538 

17538 

17538 


25. 1 7538 

70 17538 

179 17538 

194 17538 

1 97 1 7538 

231 1 7538 

240 „ 1 7538 

250 1 7538 

270 1 7538 

285 17538 

290 .. 17538 

PrepoMd  RuIm; 

5 18574 


28  era 

67 


. 19161 


16 18730 


29  era 

96. 

1471 

1625 


19161 

19161 

15673 


1907 16838 

1910 16838, 17695 

2201 1 7929 

2510 17628 

261 9 1 7025 

2676 — 17028 


524 18234 

525 „ 18234 

529 1 8234 

1910 16731 

1915 16731 

1917 16731 

1918 16731 

2510 17632 


30  era 

210 


216... 
2S0_. 


756.. 


845- 


16408 

19856 

17186 

16018 

870. 19718 

935 1 9283 

PropoMd  RuIm: 

Ch.  1 19314 

75 _ 16872. 18949 

736 1 7568 

740 . 1 7568 

750 1 7568 

914 16560 

925 15702 

946 „...  1 8576 


31  era 

5 „ 

306 

358 


„.  16702 
.-15553 
.-19776 


32  era 

199-.- 17190 

280 1 9161 

390 16254 

527 1 9286 

706 16873 

855 . 19297 

33  era 

100 16255, 16874.  17696. 

17697, 17933, 18555, 18975- 

18977 

110. 16874,  17027 

117 16547. 16875.  17465 

140. 16077 

143. 18877 

162 - 15556 

165. 16703, 17028, 18555, 

18981 


18678 

-16292.17961 
16883 


loa 

117 

165 

34  era 

33. 15673 

75 191 18 

85. -.-. 19161 

98. 19368 

361 16978 

383 17140 


37a. 


17140 

17140 

17140 

17140 

374 17140 

374. 1 7140 

375 17140 

378 17140 

379. 17140 

385-._ 17140 

387 17140 

388. 17140 

380. 1 7140 

390. 1 7140 

656. 18228 

66a 19161 

776 19138 

778-.- 17150 


200. 1 6292 

373 15776 

380 1 5776 


.16408 


35  era 

9 


36  era 


211 

..-17029 

251 „. 

..- 16540 

»«1 

..- 16648 

11M   

.  19776 

1155. 

1209. 

1258 

..-19776 
..-19161 
..-16257 

7 - 

-.  16561 

67. 

211 

217 

228 

..- 18292 
..-17310 
..-17310 
..- 17310 

251 

.-.17310 

180. 15854,  15855 

228 1 8579 

253 1 5624 

260 18107 

261 15704, 18024.  19090 

264 1 7578 

265 1 7578 

266 . 17578 


37  era 

1 16413 

2. - 16413 

1 16522 

201 16567,  17962 

38  era 

3 16875, 17933 

8 - 1 7466 

Q_____ ^  7608 

21 .  16257,  17466. 19296 

36. 18962 

42 18704 

44 19161 


4 18099,  19656 

9 1 7476 

21 16884 

39era 

111...- 16258. 18556. 19299 


111 18101,  19001 

3001 : 16885 

40  era 

32 19161 

36 15820 

52 16261.  17033,  17700, 

17934, 18087, 18983, 18985 

60 17038,  18885,  19300 

61 17038, 18985 

86. 19130 

152. __ 15952.  19108 

153 15862.  15996 

156. 15962.  15998 

158 15952, 15998 

182. --..15952,  15998 

163. 15998 

167 18838 

172. 19108 

180 15822-15826.  16719, 

17191. 17701, 18556, 18948 

271 16264 

303 16086 

440 18784 

714 18211 

7ia 1821 1 


,16256 


Ol.  I. _ 19806 

50 17081 

51 17081 

54..- 15703.  16732.  17378. 

19806 

58 17081 

82. 18800 

141 16348 

144 16348 


300--~. 


704- 
763- 
799- 


— 17578,18792 

-..- 17228 

17534 

15857 

19315 


41  era 

101-41 16876 

1 01  -42 1 6089 

1 01  -43 1 6089 

1 01  -44 1 6069 

101-45. 16089 

101-46 16089 

101-50. 19161 


1 05-60 1 7963 


42  era 

400.. 
405.- 
413™ 
421.- 
435.- 


441.. 
484.. 


485.™ 
498.— 


-16267 

18986 

„ 18986 

17936 

16550 

.18986 

18986 

16986 

1 


57 15710. 

412 

16158.  16293. 

17534 

19496 

413. 

19498 

435 

-15657 

43era 

9 ,.. .,„. 

,  ,    1R1?« 

12 

.19161 

2800 

17701 

2880.- 

17701 

3000 

3040.- 

3100. 

-17340 

17340 

17340 

313a 

17340 

3150 ■. 

17340 

3160 

3180 

3200. 

.16408,17340 

17340 

17340 

3210. 

17340 

3220. 

3240. -.. 

17340 

17340 

3250 _ 

—  ..  17340 

3260.- 

11 

12 

17340 

15714 

16733 

LandOrdira: 


6675.-... 

16269 

667a_... 

18282 

6677.-... 

18283 

6678.-... 

18283 

44  era 

17 19161 

50. 16269 

60 16269 

61 1 6269 

62 1 6266 

64 15655. 17945.  17946 


IV 
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65.. 


67... 

70.„ 

7^_ 


45  era 

76 

303 

305 

620 

1154 

1169 

1185.. 
1229.. 


670.. 


.16269 
.19607 
.16269 
.16269 


. 19161 
.18987 
.18987 
.19161 
.19161 
.19161 
.19161 
.19161 

.16886 


46CFR 

10 

15.. 

33.. 

35.. 

50„ 

52... 

56.„ 

58... 

61. 

62.._ 

67._ 

75.. 

77... 

94.... 

96„ 

106.. 


110_ 
111. 
113.. 
150.. 


153... 
154_ 
160„ 
161_ 
192_ 


195.. 


.18559 

.18559 

.17702 

.17702 

.17820 

.17820 

.17820 

.17820 

.17820 

.17820,19090 

...17467 

...17702 

...17702 

.„  17702 

...17702 

„.  17702 

...17820 

...17820 

17820 

15826 

15826 

.17702.18949 
-.17702 
„.  17702 
...17702 
...17702 


50 

56.„ 
61._ 
91. 
581. 


.17868 
.17868 
.17868 
.17477 
.15863 


47CFR 

Ch.  1 15557 

0 18562 

1 17039. 17192 

22 18091.  18093.  18562 

73. 15560.  16551,  17040- 

17048. 17193. 18283-18285. 
18987.18988 

76. 17049 

80 17051 


2 

17082 

13, 

15572 

15 

17083 

?? 

,„  18569 

?S 

17230 

60 

„ ...  16301 

73 15572-15575.  15716. 

16166. 16669, 16570. 

17083-17085. 17331-17232. 

18305. 18306. 18588. 19003- 

19005 

76 

18588 

80 — 

.  15572 

4«CFR 

Ch.  34 19118 

5 1 7854 

7 17854 

9. . 1 7854 

ia 17854 


ia.. 

14... 
15... 
17... 

ia.. 

31... 

3a.. 
3a.. 
4a.. 


17854 

17854 

17854 

17854 

17854 

17854 

17854 

„ 17854 

17854 

47. 1 7854 

SZ 1 7854 

5a 1 7854 

301 15561 

304 15561 

307 .15561 

313 15561 

315 15561 

330 u 1 5561 

332 15561 

333 15561 

352. 15561 

514 1 7949 

515 1 7949 

552 1 7949 

5215 16280 

5252. 16280 


19006 

17232 

.18306.19009 
18307 


204.. 

2ia. 

215.. 
225.. 


227 18307 

234 18307 

235 ....  18307 

242 18307 

245 . 17233 

252. 17233. 18307. 19006 

271 18307 

1401 17066 

1403 17086 

1415. 17086 

1453 17086 

1515 17728 

2901 17729 

2810 17729 

285a 17729 

2870. 1 7729 


49CFR 

1. 
23...„ 

29 

99 

171.„ 
172... 
173... 
174„, 
177... 
350... 
390.. 


391.. 

39a. 

393.. 

394... 

395~. 

396... 

397... 

511.„ 

571... 


,15844 

18285 

19161 

16414 

16890 

17158 

16891.17158 

10158 

.16990.16891.17158 

15845 

18042 

18042 

...18042 
...18042 
..18042 

18042 

18042 

18042 

15782 

...17053.17960 


575 1 7950 

831 15846 

1047 17706 

1104 19300 

1111 1 9300 

1 113 19300 

1 118 19300 

1 130 19300 

1 131 19300 

1 13a 19300 

1 136 „ 19300 

1 137 „ 19300 

1 139 19300 

1143 15849.  19300 

1 1 50 1 5849.  1 9300 

1 152 19300 

1 154 „ 19300 

1 160 16552 

1 161 1 9300 

1 169 19300 

1 170 19300 

1 18a 19300 

1 183 19300 

1 185 19300 

1 186 19300 

1331 1 9300 


217 16640.  18589 

219 16640. 18589 

383 16656 

391 16656 

392. 1 6656 

393 18860 

567 1 7058 

571 15576. 15578.  17088, 

17732, 18318 
575 „ 16167 


584..... 
604..... 

639 

661..... 
1135... 
1140... 
1145... 
115a.. 


.„ 18861 

18964 

18222 

18320 

16296 

17234 

18296 

.17234. 19807 


1201„._ 15670 


SO  cm 

14 

91 

216 

22a.. 

301 

640 

Aim 


..._.  18287 

16344 

17888 

18988 

16838 

17194 

18840 


661 1600a  16415. 19368 

67a „ 16129 

675. 16652. 18841. 19303 


17964 

17*4 

16296 

16296 

17733 

. 16299 

17735 

17964.18580 

17964 

15718 

683 16735 


17 

18..... 
32..™ 
33„... 

21  a.. 
2ia.. 
22a„ 

228... 

4oa.. 

644... 
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Ust  List  May,  25.  1988 


CFR  CHECKLIST 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 
published  weekly.  It  is  arranged  in  the  order  of  CFR  titles,  prices,  and 
revisnn  dates.  < 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 
week  and  whuh  is  now  available  for  sale  at  the  Government  Printing 
Offfce. 

New  units  issued  during  the  week  are  announced  on  the  back  cover  of 
the  daily  Federal  Registor  as  they  become  available. 
A  checklist  of  cun-ent  CFR  volumes  comprising  a  complete  CFR  set 
also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 
Affected),  whwh  is  revised  monthly. 

The  annual  rate  for  subscriptkxi  to  all  revised  vokjmes  is  $595.00 

domestic.  $148.75  addittonal  for  foreign  mailing. 

Order  from  Superintendent  of  Documents.  Government  Printing  Offfee. 

Washington.  DC  2040a  Charge  orders  (VISA.  MasterCard,  CHOICE. 

or  GPO  Deposit  Account)  may  be  telephoned  to  the  QPO  order  desk 

at  (202)  783-3238  from  8:00  a.m.  to  4:00  p.m.  eastern  time.  Monday— 

Frktay  (except  hoUdays). 

THIe 

1, 2  (2  Rtswad) 

3  (1987  Compaolion  and  Parts  100  and  101) 

4 

SParts: 

1-499 

700-1199 

1200-&d.  6  (6  RMWvod) 1 1 .00 

7 

0-26.. 
27-45 
46-51 
52 


$10.00 
11.00 
14.00 

.   14.00 
.   15.00 


53-209..... 
210-299.„ 
300-399... 
400-699... 
700-899... 


15.00 
11.00 
16.00 
23.00 
18.00 
22.00 
11.00 
17.00 
22.00 


900-999 26.00 

100O-10S9 15.00 

1060-1 1 19 12.00 

1120-1199 11.00 

1200-1499 17.00 

1500-1899 9.50 

1900-1939 1 1  00 

1940-1949 21.00 

1950-1999 18.00 


2000-M.. 
8 

9Parts: 

1-199 

200-M... 

10  Parts: 

0-50 

51-199.... 
200-399 .. 
400-499.. 
500-M... 
11 

12  Parts: 
1-199...... 

200-219.. 
220-299.. 
300-499.. 
500-599.. 
600-M... 
13 

14  Parts: 

1-59 

60-139.... 


6.50 
11.00 

19.00 
17.00 

18.00 
14.00 
13.00 
13.00 
24.00 
10.00 

11.00 
10.00 
14.00 
13.00 
18.00 
12.00 
20.00 

21.00 
19.00 


RevWonOata 

Jan.  1,  1988 

1,1988 

1,1988 


'Jan. 
Jan. 


Jan. 
Jan. 
Jan. 


1,1988 
1,1988 
1,1988 


/Jan. 
Jan. 
Jan. 
Jon. 
Jan. 
Jon. 
Jon. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Joi. 
Jan. 


Jan. 
Jan. 


1,1988 
1.1988 
1.1988 
1,1988 
1,1988 
1.1988 
1,1988 
1,1988 
1.1988 
1.1968 
1,1988 
1.1988 
1,1988 
1,1988 
1,1988 
1,1988 
1,1988 
1,1988 
1,1988 
1.1988 

1,1988 
1,1988 


Jan.  1. 1988 
Jan.  1,1988 
*  Jan.  1.1987 
Jan.  1.1988 
Jan.  1. 1988 
July  1.1988 


Jan. 
Jan. 
Jon. 


1.1988 
1,1988 
1.1988 
1,1988 
1.1988 
1,1988 
1.1988 

1,1988 
1,1988 


TW« 

140-199.... 
200-1199.. 
1200-End... 

ISPsrts: 

0-299 

300-399.... 
400-M 

16  Parts: 

0-149 _ 

150-999.... 
1000-End... 

17PartK 
•1-199...... 

200-239.... 

240-End 


181 

1-149 

150-279.... 
280-399.... 
400-M 

19  Parts: 

1-199 

200-End.-.. 

20  Parts: 

1-399 

400-499 

500-M 

ZIPsrts: 

1-99 

•100-169.. 
170-199.... 

200-299 

300-499.... 

500-599 

•600-799.. 
800-1299... 
•1300-M.. 


22 

1-299... 
300-M 


23 

24  Parts: 

0-199 

200-499 

500-699 

700-1699 

170a-M 

26 

26Psrts: 

Sf  1.0-1.60. 

S§  1.61-1.169 

St  1.170-1.300... 
iS  1.301-1.400... 
{{  1.401-1.500.. 

iS  1.501-1.640 

S1 1.641-1.850...-, 
SS  1.851-1.1000.... 
SS  1.1001-1.1400. 

SS  1.1401-M , 

2-29 

40-49 

50-299 

300_499 

500-599™™!""!!! 
600-M 


271 

1-199 

200-M... 
28 


9.50 
20.00 
12.00 

10.00 
20.00 
14.00 

12.00 
13.00 
19.00 

14.00 
14.00 
19.00 

15.00 

14.00 

13.00 

8.50 

27.00 
5.50 

12.00 
23.00 
24.00 

12.00 
14.00 
16.00 

5.00 
26.00 
21.00 

7.50 
16.00 

6.00 

19.00 
13.00 
16.00 

14.00 
26.00 
9.00 
18.00 
12.00 
24.00 

12.00 
22.00 
17.00 
14.00 
21.00 
15.00 
17.00 
27.00 
16.00 
20.00 
20.00 
13.00 
12.00 
14.00 
15.00 
8.00 
6.00 

21.00 
13.00 
23.00 


Jan. 
Jan. 
Jan. 

Jan. 
Jan. 


Jon. 

Afr. 

V. 
Apr. 

Apr- 
Apr. 
Apr. 
Apr. 

Apr. 
Apr- 
Apr. 
Apr. 
Apr. 

Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 

Apr. 
Apr. 
Apr. 

Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 

Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
•Apr. 
Apr. 

Apr. 
Apr. 
July 


988 

988 
988 


988 


1988 
988 
988 

988 

987 
987 

787 
987 
987 
987 

987 
987 

987 
987 
987 

987 
988 
987 
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987 
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988 
988 
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987 
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987 
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987 
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987 
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1987 
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987 
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987 
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1967 
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M»-499„ 
S0O-«99.. 

9Q0-1«99.. 

1900-1910. 

1911-1925. 

1926 

1927-M 

30  Parts: 
0-199.. 

200-M9 

700-M ^ 

31PWtK 

0-199 

200-W 

32  Parts: 
1-39,  Vol.  L... 
1-39,  VW.  I_.. 
1-39,  Vol.  ■... 

1-189 

190-399 „.. 

400-629 „. 

630-699 

700-799 


33  Parts: 

1-199 „ 

200-M 

34  Parts: 

1-299 

300-399.... 
400-«mL.... 
35 

30  Parts: 
1-199 


37 

30  Parts: 

0-17.. 

II 

39 


1-51 

52 

53-60 

61-li 

81-99 

100-1*9.. 
150-189.. 
190-399.. 
400-424.. 
425-699.. 
700-M... 


41 

1. 1-1 1>  1-10 

1,1-11  to 

3-6. 

7 

8 

9 

10-17 


.2(2 


18,  V«l.  I,  Nrtt  1-5 

18,  vai.  I,  ram  6-i9„.. 
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1-100 
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16.00 
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4.50 
13.00 

9.50 
13.00 
13.00 
13.00 
13.00 
10.00 
23.00 
11.00 

8.50 


My 
July 
July 

My 

July 
July 
July 

July 
July 
July 

July 

My 

*M» 

*MV 

♦My 

My 

My 

My 
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My 

My 

My 
My 

My 
My 
My 
My 

My 
My 
My 

My 
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My 

My 
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My 
My 

•My 
•My 
•My 
•My 
•My 
•My 
•My 
•My 
•My 
•My 
•My 
My 
My 

Mr 

My 


,19t7 

,1907 

.1987 

.1987 

9*7 

907 

987 

987 


1987 
987 

987 
987 


984 

984 
1987 
987 
987 
986 
987 
987 

987 
987 

907 
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987 
907 

1987 
1987 
1907 
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,1987 
,1987 

.1987 
.1987 
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.1987 
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.1987 
,1987 

.1984 

.1984 

,1984 

.1984 
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1984 
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,1984 

.1984 

.1984 
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THic 

42  Parts: 

1-60 

61-399.. 

400-429.. 

430-M... 


15.00 

SJO 

21.00 

14.00 


70-79 
80-Eiid 

4«Chaptara: 

1  (Pim  1-51) 

1  (Pirls  52-99) 

2  (Pvts  201-251) 

2  (Parts  252-299) 

3-6 

7-14 

15-EBd 

4»Part8: 

1-99- 

100-177. 

178-199.. 

200-399.._.. 

400-999 

1000-1199  „.. 
1200-€hd 


...  26.00 

..  16.00 

...  17.00 

».  15.00 

...  17.00 

...  24.00 

...  23.00 


10.00 
25.00 
19.00 
17.00 
22.00 
17.00 
18.00 

60  Parts: 

1-199 16i» 

200-599 12.00 

600-W „ 14.00 


Oct.  1 
OcLl 
Od.  1 
Oct.  1 


Oct.  1 
Oct.  1 
Oct.  1 
Od.  1 

Oct.  1 
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Od.  1 
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Od.  1 
Od.  1 
Od.  1 
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Od.  1 
Od.  1 
Od.  I 

Od.  1 
Od.  1 
Od.1 
Od.1 
Od.1 
Od.1 
Od.1 

Od.1, 
Od.1 
Od.1 
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1987 
1987 
1987 


1987 
1987 
1987 
1987 

1987 
1987 
1987 
1987 

1987 
1987 
1987 
1987 
1987 
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1987 
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1987 
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1907 
1987 
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1988 
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The  Federal 

Register: 

What  It  Is 

and 

How  to  Use  It 


A  Guide  for  the  User  of  the  Federal  Register— 
Code  of  Federal  Regulatioiu  System 

This  handbook  is  used  for  the  educational 
workshops  conducted  by  the  Offlce  of  the 
Federal  Register.  For  those  persons  unable  to 
attend  a  workshop,  this  handbook  will  provide 
guideUnes  for  using  the  Federal  Register  and 
related  publications,  as  well  as  an  explanation 
of  how  to  solve  a  sample  research  problem. 


Price  $4.50 
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Briefings  on  How  To  Um  the  Federal  Regbter— 

For  information  on  briefings  in  Washington.  DC.  Kansas 
City.  MO.  and  New  York  City  and  Sparkill.  NY,  see 
announcement  on  the  inside  cover  of  this  issue. 
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V.I.- 


FEDERAL  REGISTER  Published  daily.  Monday  through  FHday, 
(not  published  on  Saturdays,  Sundays,  or  on  official  holidays), 
by  the  Office  of  the  Federal  Register,  National  Archives  and 
Records  Administration,  Washington,  DC  20408,  under  the 
Federal  Register  Act  (49  Stat.  500,  as  amended:  44  U.S.C  Ch. 
15)  and  the  regulations  of  the  Administrative  Committee  of  the 
Federal  Register  (1  CFR  Ch.  I).  Distribution  is  made  only  by  the 
Superintendent  of  Documents,  U.S.  Government  Printing  Office, 
Washington.  DC  20402. 


The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  l6gal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  dociunents  required  to  be 
pubUshed  by  act  of  Congress  and  other  Federal  agency 
documents  of  public  interest.  Documents  are  on  file  for  public 
inspection  in  the  Office  of  the  Federal  Register  the  day  before 
they  are  published,  unless  earlier  filing  is  requested  by  the 
issuing  agency. 

The  Federal  Register  %vill  be  furnished  by  mail  to  subscribers 
for  $340.00  per  year,  or  $170.00  for  6  months  in  paper  form,  or 
$18&00  per  year,  or  $94.00  for  6  months  in  microfiche  form, 
payable  in  advance.  The  charge  for  individual  copies  is  $1.50 
for  each  issue,  or  $1.50  for  each  group  of  pages  as  actually 
bound.  Remit  check  or  money  order,  made  payable  to  the 
Superintendent  of  Documents,  U.S.  Government  Printing  Office, 
Washington,  DC  20402,  or  charge  to  your  GPO  Deposit  Account 
or  VISA  or  Mastercard. 

I 
There  are  no  restrictions  on  the  republication  of  material 

appearing  in  the  Federal  Register. 

How  To  Cite  This  Publication:  Use  the  volume  number  and  the 
page  number.  Example:  53  FR  12345. 


SUBSCRIPTIONS  AND  COPIES 

PUBLIC 

Subscriptions: 
Paper  or  fiche 
Magnetic  tapes 
Problems  with  public  subscriptions 


Single  copies/back  copies: 

Paper  or  fiche 

Magnetic  tapes 

Problems  with  public  single  copies 

FEDERAL  AGENCIES 
Subwaiptiaiis: 

Paper  or  fiche 

Magnetic  tapes 

Problems  with  Federal  agency  subso^ptiona 


202-7B3-3238 
275-3328 
275-3054 


783-3238 
275-3328 
275-3050 


523-5240 
275-3328 
523-5240 


FOR: 


THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  FT 

Any  person  who  uses  the  Federal  Register  and  Code  of 
Federal  Regulations. 


WHO:        The  Office  of  the  Federal  Register. 


WHAT: 


WHY: 


Free  public  briefings  (approximately  3  hours]  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal 
Register  system  and  the  public's  role  in  the 
development  of  regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code 
of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 

documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR 
system. 

To  provide  the  public  with  access  to  Information 
necessary  to  research  Federal  agency  regulations  which 
directly  affect  them.  There  will  t>e  no  discussion  of 
specific  agency  regulations. 


KANSAS  CITY.  MO 

WHEN:    June  lO,  »t  9:00  a.m. 
WHERE:    Room  147-148, 
Federal  Building, 
eoi  East  12th  Street. 
Kansas  City,  MO 
RESERVATIONS:  Call  the  St.  Louis  Federal  Information 
Center 
Missouri:    1-800-392-7711 
Kansas:    l-BOO-432-2934 


NEW  YORK,  NY 

WHEN:    June  13;  at  1:00  p.m. 
WHSRE:    Room  305C. 

26  Federal  Plaza, 
New  York.  NY 
RESERVATIONS:  Call  Arlene  Shapiro  or  Stephen  Colon  at 
the  New  York  Federal  Information  Center, 
212-264-1810. 


WHEN: 
WHERE: 


RESERVATIONS: 


SPARKILL.  NY 

June  14;  at  9:30  a.m. 

Lou^eed  Library, 

St.  Thomas  Aquinas  College. 

Route  340, 

SparkiU,  NY 

Call  Olive  Aim  Tamborelle. 

914-35»-9500,  ext.  291 


For  odiar  taiepbooa  numliats,  see  the  Raader  Aids  iection 
at  the  end  of  this  ismie. 


WASHINGTON.  DC 

WHEN:    June  16;  at  9:00  a.m. 
WHERE:    Office  of  the  Federal  Register, 
First  Floor  Conference  Room, 
1100  L  Street  NW..  Washington.  DC 
RESERVATIONS:  Maxine  Hill  202-523-5229 
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Administrative  Conference  of  ttie  United  States 

NOTICES 
Meetings: 
Plenary  Session,  19973 

African  Development  Foundation 

NOTICES 

Meetings: 
Advisory  Council,  19973 

Agricultural  Mariceting  Service 

See  also  Packers  and  Stockyards  Administration 

RULES 

Dates  (domestic)  produced  or  packed  in  California,  19879 
Raisins  produced  from  grapes  grown  in  California.  19880 

NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
Flue-Cured  Tobacco  Advisory  Committee,  19973 
Tobacco  Inspection  Services  National  Advisory 
Committee.  19973 

Agriculture  Department 

See  Agricultural  Marketing  Service;  Commodity  Credit 
Corporation;  Farmers  Home  Administration;  Federal 
Grain  Inspection  Service:  Forest  Service;  Packers  and 
Stockyards  Administration 

Arms  Control  and  Disarmament  Agency 

NOTICES 
Meetings; 
General  Advisory  Committee.  19978 

Army  Department 

See  also  Engineers  Corps 

NOTICES 
Meetings: 
Science  Board,  19985 

Coast  Guard 

RULES 

Regattas  and  marine  parades: 
Budweiser  Thunderboat  Championship  Race.  19906  • 

NOTICES 

Meetings: 
Chemical  Transportation  Advisory  Committee.  20060 

Commerce  Department 

See  International  Trade  Administration;  National  Oceanic 
and  Atmospheric  Administration:  National  Technical 
Information  Service 

Committee  for  the  implementation  of  Textile  Agreements 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 
Czechoslovakia.  19985 

Commodity  Credit  Corporation 

RULES  , 

Loan  and  purchase  programs: 
Cooperative  Marketing  Associations.  19882 
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PROPOSED  RULES 
Loan  and  purchase  programs: 
Peanuts;  warehouse  storage  loans  and  handler  operations. 
19923 
NOTICES 

Loan  and  piuchase  programs: 
Price  support  levels — 
Honey.  19974 

Commodity  Futures  Trading  Commission 

NOTICES 

Meetings;  Sunshine  Act,  20063 
(5  documents) 

Customs  Service 

RULES 

Quotas;  duplicative  procedures  elimination  by  Customs 

personnel,  19896 
PROPOSED  RULES 

Tariff  classifications: 
Motor  vehicles  as  automobile  trucks.  19933 

Defense  Department 

See  also  Army  Department;  Engineers  Corps;  Navy 
Department 

RULES 

Freedom  of  Information  Act;  implementation.  19905 

PROPOSED  RULES 

Acquisition  regulations: 
Contracting  by  negotiations;  commercial  pricing 
certificates  for  spare  or  repair  parts.  19966 

NOTICES 

Meetings: 
Science  Board  task  forces,  19985 

Economic  Regulatory  Administration 

NOTICES 

Natural  gas  exportation  and  importation: 
CU  Energy  Marketing  Inc.,  19986 

Employment  and  Training  Administration 

NOTICES 

Adjustment  assistance: 
Altair  Int'l  et  al..  20026 
W.D.H.  Co.  et  al.,  20027 

Energy  Department 

See  Economic  Regulatory  Administration;  Federal  Enei^ 
Regulatory  Commission;  Hearings  and  Appeals  Office, 
Energy  Department 

Engineers  Corps 

NOTICES  -^ 

Environmental  statetnentsj  availability,  etc.: 
Brevard  County.  FL.  19986 

Environmental  Protection  Agency 

RULES 

Pesticides;  tolerances  in  food,  animal  feeds,  and  raw 
agricultural  commodities: 

2-{2-Chlorophenyl)methyl-4,4-dimethyl-3-isoxazolidinone, 
19907 
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Toxic  substances: 

Asbestos;  ban  and  phase  out;  information  release.  19945 
Water  pollution  control: 
Ocean  dumping;  site  designations — 
Atlantic  Ocean  offshore  New  Jersey  and  Long  Island.^ 
NY.  19934  I 

Air  pollution  control;  new  motor  vehicles  and  engines: 
Federal  certification  test  results;  1968  model  yean 
availability,  20009 
Pesticide  programs: 
Pesticide  assessment  guidelines — 
Data  reporting  addenda,  20011 
Proposed  revision,  20012 
Pesticides;  emergency  exemptions,  etcj 
Harmony,  etc.,  20009 
Metolachlor.  20011 
Toxic  and  hazardous  substances  control: 
Asbestos-containing  materials  in  schools — 
EPA-approved  training  courses  and  State  accreditation 
programs,  20066  | 

Water  pollution  control:  | 

Underground  injection  control  program — 
Maximum  allowable  injection  pressure  for  rule 
authorized  wells  establishment;  Montana,  20013 


Export  Admintetration 

See  International  Trade  Administration 


Farm  Credit  Administration 

RUl£S 

Nondiscrimination  on  basis  of  handicap  in  federally 
conducted  programs  and  activities,  19884 


Farmers  Home  Administration 

PROPOSEO  RULES 

Program  regulations: 
Rural  housing — 
Section  504  loans  and  grants,  19924 


Federal  Communications  Commission 

RULES 

Radio  stations;  table  of  assignments: 

Colorado,  19912 
(2  documents) 

Indiana,  19912 

New  Hampshire,  19913 

New  York,  19913 
Television  stations;  table  of  assignments: 

West  Virginia,  19913 
PROPOSED  RULES 

Radio  stations;  table  of  assignments: 

Florida,  19964 

Kentucky.  19965 

Nebraska,  19965 

North  Carolina.  19966 
Nonccs 
Applications,  hearings,  determinations,  etc.: 

Catskill  Broadcasting  Co.  et  al.,  20014 

Daystar  Radio.  Ltd.,  et  al.,  20015 

Franklin  Broadcasting  et  al.,  20015 

Gary,  Albert  E..  et  al.,  20015 

Panhandle  Communications,  Inc.,  et  al..  20016 

Southland  Broadcasting  Co..  Inc.,  et  al..  20016 

Wabash  Valley  Community  Radio  Corp.  et  aL.  20016 


Federal  Deposit  insurance  Corporation 

NOTICES 

Meetings;  Sunshine  Act  00000 

Federal  Emergency  IManagement  Agency 

RULES 

Flood  insurance;  communities  eligible  for  sale: 
Iowa.  19907 
New  York  et  al,  19909 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate,  small  power  production,  and  interlocking 
directorate  filings,  eta: 

Gulf  Power  Co.  et  al.  19987 
Natural  gas  certiHcate  filings: 

Texas  Eastern  Transmission  Corp.  et  al.  19988 
Preliminary  permits  surrender 

Big  Sky  Limited  Partnership  et  al.  19990 
Applications,  hearings,  determinations,  etc.: 

Diamond  Shamrock  Offshore  Partners  Limited 
Partnership.  19990 

Dynasty  Gas  Marketing.  Inc..  et  al.  19990 

Fine  Oil  &  Chemical  Co..  19991 

Northern  Natural  Gas  Co.  et  al.  19991 

Federal  Grain  Inspection  Servlcs 

NOTICES 

Agency  designation  actions: 
Idaho  et  al.  19976 
Iowa,  19975 
Kentucky  et  al,  19975 

Federal  Home  Loan  Mortgage  Corporation 

NOTICES 

Meetings;  Sunshine  Act,  20063 

Federal  Maritime  Commission 

NOTICES 

Agreements  filed,  etc.,  20017 

(2  documents] 
Shipping  Act  of  1984: 

Controlled  carrier  listings;  update,  20017 
Tariffs,  inactive;  cancellation.  20018 

Federal  Mine  Safety  and  Health  Review  Commission 

NOTICES 

Meetings;  Sunshine  Act.  20064 
(2  documents) 

Federal  Reserve  System 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Banca  Commerciale  Italiana.  S.p.A.,  20019 
Eastern  Bancshares,  Inc.,  et  al,  20019 
Johnson,  Alan  E.,  et  al,  20020 
NBD  Bancorp,  Inc.,  20020 
Sturm  Investment  Co.,  Inc.,  20020 

Federal  Trade  Commission 

RULES 

Credit  practices: 

Exemption  from  trade  rule;  California,  19893 
PROPOSED  RULES 
Prohibited  trade  practices: 

O'Halloran.  Patrick  S.,  M.D..  et  al,  19930 


Fish  and  Wildlife  Service 

RULES 

Endangered  Species  Convention: 
Appendix  III  listing,  19919 

Food  and  Drug  Administration 

NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
AnestheUc  and  Life  Support  Drugs  Advisory  Committee, 
20021 
Human  drugs: 
Export  applications — 
Nitropflaster  Ratiopharm-5  and  10,  20021 
Medical  devices;  premarket  approval: 
Bausch  &  Lomb  ReNu  Lubricant  and  Rewettina  Drops, 
20022  ^ 

Forest  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Inyo  National  Forest,  CA  and  NV,  19976 
Payette  National  Forest,  ID,  19977 

General  Services  Administration 

PROPOSED  RULES  « 

Federal  property  management: 
Transportation  documentation  and  audit- 
Unused  tickets  redemption  (SF 1170  revised).  19948 

Health  and  Human  Services  Department 

See  Food  and  Drug  Administration;  Health  Care  Financing 
Administration;  National  Institutes  of  Health;  Social 
Security  Administration 

Health  Care  Financing  Administration 

PROPOSED  RULES 
Medicaid: 
Respiratory  care  for  ventilator-dependent  individuals; 
home  and  community-based  service.  19950 
NOTICES 

Medicaid: 

State  plan  amendments,  reconsideration;  hearings — 
Washington.  20022 
Medicare: 
Claims  hearings  by  administrative  law  judges,  20023 

Hearings  and  Appeals  Office,  Energy  Department 

NOTICES 

Cases  filed.  19998. 19999  , 

(2  doctmients] 

Decisions  and  orders.  20003.  20006 
(2  documents) 

Housing  and  UrtNin  Development  Depertment 

RULES 

Low  income  housing: 

Elderly  or  handicapped  housing — 
Interest  rate  loans.  19899 
Mortgage  and  loan  insurance  programs: 

Maximum  mortgage  Umits  for  high-cost  areas.  19897 

Immigration  and  Naturalization  Service 

RULES 

Immigration: 
Employment  of  aliens,  20086 


Interior  Department 

See  Fish  and  Wildlife  Service;  Land  Management  Bureau; 
Surface  Mining  Reclamation  and  Enforcement  Office 

International  Trade  Administration 

NOTICES 

Antidumping  and  countervailing  duties: 

Administrative  review  requests,  19978 
Applications,  hearings,  determinations,  etc.: 

Boston  University,  19979 

Commerce  Department,  19979 

Mount  Sinai  School  of  Medicine  et  al,  19979 

Southern  Research  Institute  et  al,  19980 

Texas  Christian  University  et  al.  19983 

University  of  Alaska  et  al.  19980. 19981 
(2  documents) 

University  of  California  et  al.  19981 

University  of  Chicago  et  al,  19981 

University  of  Nevada.  19982 

University  of  Nevada  et  al.  19982 

University  of  Nevada  School  of  Medicine  et  al.  19982 

Vanderbilt  University  et  al.  19984 

Willis-Knighton  Medical  Center  et  a'.,  19984 

Interstate  Commerce  Commission 

PROPOSED  RULES 

Practice  and  procedure: 
Licensing  and  related  services;  fees.  19969 

NOTICES 

Railroad  operation,  acquisition,  construction,  etc.: 
West  Shore  Railroad  Corp.,  20025 

Justice  Department 

See  Immigration  and  Naturalization  Service 

Labor  Department 

See  also  Employment  and  Training  Administration;  Mine 
Safety  and  Health  Administration;  Pension  and  Welfare 
Benefits  Administration 

NOTICES 

Agency  information  collection  activities  under  0MB  review. 
20025 

Land  Management  Bureau 

NOTICES 

Environmental  statements;  availability,  etc.: 
Yuma  District.  AZ,  20025 

Mine  Safety  and  Health  Administration 

NOTICES 

Safety  standard  petitions: 
Amax  Coal  Co..  20028 
Arch  of  Kentucky,  Inc.,  20028 
Castle  Gate  Coal  Co.,  20029 
Duquesne  Light  Co.,  20029 
Eastern  Associated  Coal  Corp.,  20030 
Freeman  United  Coal  Mining  Co..  20030 
Hawkeye  Services  Corp..  20031 
Inferno  Coal  Co..  Inc.,  20031 
LAR  Mining.  Inc..  20031 
Manor  Mining  &  Contracting  Corp.,  20032 
Mountain  Spur  Coals  &  Energy,  Inc.,  20032 
Peabody  Coal  Co.,  20032,  20033 

(2  documents) 
Quarto  Mining  Co.,  20033 
Saginaw  Mining  Co.,  20034 
S&R  Coal  Co.,  20034 
Sure  Fire  Coals,  Inc.,  20034 
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Webster  County  Coal  Corp.,  20035 

Mine  Safety  and  HeaMi  Federal  Review  Conunieaion 

See  Federal  ^fine  Safety  and  Health  Review  Commission 

National  Higtiway  Traffic  Safety  Administration 

NOTICES 

Motor  vehicle  theft  prevention  standard;  exen^>tion 
petitions,  eta: 
Saab-Scania  of  America,  Inc.,  20061 

Nationiri  Institutea  of  Health 

NOTICES 

Meetings: 

National  Institute  of  Neurological  and  Communicative 
Disorders  and  Stroke,  20024 

National  Oceanic  and  Atmospheric  Admlnistrafion 

RULES 

Fishery  conservation  and  management: 
Gulf  of  Alaska  groundfish.  19921 

PROPOSED  RULES 

Fishery  conservation  and  management: 
Ocean  salmon  oH  coasts  of  Washington,  Oregon,  and 
CaUfomia,  19971 


Nationai  Science  Foundation 

PROPOSED  RULES 

Antarctic  animals  and  plant  conservation;  tourism 

guidelines:  enforcement  and  hearing  procedures,  19964 

National  Tectinlcal  Information  Service 

NOTICES 

Patent  licenses,  exclusive: 
Molecular  Vaccines  Inc.,  19984 

Navy  Department 

NOTICES 

Environmental  statements;  availabihty,  eta: 

Electromagnetic  pulse  radiation  environment  simulator  for 
ships  (EMPRESS  II).  20083 
Meetings: 

Naval  Research  Advisory  Committee,  19986 

Nuclear  Regulatory  Commission 

PROPOSED  RULES 

Production  and  utilization  facilities;  domestic  licensing: 
Nuclear  power  plant  fuel  loading  and  initial  low-power 
operations;  emergency  planning  and  preparedness 
requirements,  19930 
NOTICES 
Meetings: 
Reactor  Safeguards  Advisory  Committee.  20037 
(2  documents) 
Meetings;  Sunshine  Act,  20064 

Operating  licenses,  amendments;  no  significant  hazards 
considerations:  i 

Biweekly  notices,  20038  ! 

Reports;  availability,  etc.: 

Seismic  design  criteria,  20038 
Applications,  hearings,  determinations,  etc-- 
Virginia  Electric  &  Power  Co^  20038 

Packers  and  Stockyards  Administration 

NOTICES 

Stockyards;  posting  and  depositing: 

Louisiana  Horse  Palace,  foe,  LA,  et  al.  19977 

Pacific  Livestock  Auction,  AZ.  et  al,  19978 


Pension  and  Welfare  Benefits  AefcrHiitatratlon 

NOTICES 

Agency  information  collection  activities  onder  OMB  review, 

20035 
Employee  benefit  plans;  prohibited  transaction  exemptions: 
Wake  Surgical  Consultants,  inc^  et  aL,  20095 

Poatal  Service 

NOTICES 

Privacy  Act: 
Computer  matching  programs,  20055 

Put>lic  Health  Service 

See  Food  and  Drug  Administratioa:  Nationa]  bwtitiites  of 
Health 

Securltiee  and  Excfiange  Commission 

NOTICES 

Self-regulatory  organizations:  proposed  rule  changes: 

Depository  Trust  Ca.  20056 

Pacific  Clearing  Corp^  20056 

Pacific  Securities  Deposit  Trust  Corp.,  20067 
Applications,  hearings,  determinations,  etc.: 

Equitable  Capital  Partners,  LP.,  et  aL,  20069 

USAir,  Inc.,  20058 

Social  Security  Administration 

NOTICES 

Medicare  claims  hearings  by  administrative  law  judges, 
20023 

Surface  Mining  Recfamation  and  Enforcement  Office 

RULES 

Permanent  program  and  abandoned  mine  land  reclamation 
plan  submissions: 
Arkansas,  19903 
PROPOSED  RULES 

Permanent  program  and  abandoned  mine  land  reclamation 
pJan  submissions: 
Oklahoma.  19934 

Textile  Agreements  Implementation  Coaunlttee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Transportation  DepaitmenI 

See  also  Coast  Guard;  National  Highway  Traffic  Safety 
Administration 

RULES 

Public  works  contracts  denial  to  supi^iers  of  goods  and 
services  of  countries  that  deny  procurement  market 
access  to  U.S.  contractors,  19014 

Treaaury  Department 

See  Customs  Service 

United  States  Information  Agency 

NOTICES 

Grants;  availability,  etc.: 
Private  nonprofit  organizations  in  support  of  international 
educational  and  cultural  activities.  20062 


Separate  Parte  In  This  leeue 

Part  II 

Environmental  Protection  Agency.  20066 
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Part  III 

Department  of  Defense,  Department  of  the  Navy,  20083 

Part  IV 

Department  of  justice,  Immigration  and  Naturalization 
Service,  20086 


Reader  Aids 

Additional  information,  including  a  list  of  public 
laws,  telephone  numbers,  and  finding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 
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Rules  and  Regulations 


Federal  Register 

VoL  53,  No.  IDS 
Wednesday.  June  1,  1988 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicabjiity  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  ¥»hich  is 
published  under  50  titles  pursuant  to  44 
U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 


DEPARTMENT  OF  AGRICULTURE 
Agriculturai  Marketing  Servica 
7  CFR  Part  987 

Expenaes  and  Assessment  Rate  for 
Marfceting  Order  Covering  Domestic 
Dates  Produced  or  Packed  In 
RiversMe  County,  CA 

agency:  A^cultural  Mariceting  Service, 
USDA. 

ACTiON:  Final  rale. 

SUMMARY:  This  final  rule  authorizes 
expenditures  and  estaUi^ies  an 
assessment  rate  under  Mariceting  Order 
No.  987  for  the  1988-88  crop  year 
established  for  that  order.  The  rule  is 
needed  for  the  committee  to  incur 
operating  expenses  during  the  1988-89 
crop  year  and  to  collect  funds  during 
that  year  to  pay  those  expenses.  This 
would  facilitate  program  operations. 
Funds  to  administer  this  program  are 
derived  from  assessments  on  handlers. 
EFFECTIVE  DATES:  October  1, 1968 
through  September  30, 1989  (§  987.333). 
FOR  FURTHER  INFORMATION  CONTACT: 

George  J.  Kelhart,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division.  AMS,  USDA,  P.O. 
Box  96456.  Room  2525-S.  Washington, 
DC  20090-6456,  telephbne  202-475-919. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Order  No.  987 
(7  CFR  Part  987)  regulating  the  handlii^ 
of  dates  produced  or  packed  in 
Riverside  County,  California.  The  order 
is  elective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  [7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  Act 

This  final  rule  has  been  reviewed 
under  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-ma)or" 
rule  under  criteria  contained  therein. 


Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA), 
the  Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
final  rule  on  small  entities. 

Each  marketing  order  administered  by 
the  Department  of  Agriculture  requires 
that  the  assessment  rate  for  a  particular 
crop  year  shall  apply  to  all  assessable 
commodities  handled  from  the  beginning 
of  such  year.  An  annual  budget  of 
expenses  is  prepared  by  each 
administrative  committee  and  submitted 
to  the  Department  for  approval.  The 
members  of  the  administrative 
committees  are  handlers  and  producers 
of  the  regulated  commodities.  They  are 
familiar  with  the  committee's  needs  and 
with  the  costs  for  goods,  services  and 
personnel  in  their  local  areas  and  are 
thus  in  a  position  to  formulate 
appropriate  budgets.  The  bu(]^ets  are 
formulated  and  discussed  in  public 
meetings.  Thus,  all  directly  affected 
persons  have  an  opportunity  to 
participate  and  provide  input. 

The  assessment  rate  recommended  by 
each  committee  is  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  the  commodity  (e.g., 
pounds,  tons,  boxes,  cartons,  etc). 
Because  that  rate  is  applied  to  actual 
shipments,  it  must  be  established  at  a 
rate  which  will  produce  sufficient 
income  to  pay  the  committee's  expected 
expenses.  Recommended  budgets  and 
rates  of  assessment  are  usually  acted 
upon  by  the  committee  before  a  season 
starts,  and  expenses  are  incurred  on  a 
continuous  basis.  Therefore,  budget  and 
assessment  rate  approvals  must  be 
expedited  so  that  the  committees  will 
have  funds  to  pay  their  expenses. 

The  California  Date  Administrative 
Committee  unanimously  recommended 
1988-89  crop  year  e^qienditures  of 
$394,500  and  an  assessment  rate  of  $1.30 
per  hundredweight  of  assessable  dates 
shipped  under  M.0. 987.  In  comparison. 
1987  fiscal  year  budgeted  expenditures 
were  $411^7  and  the  assessment  rate 
was  $1.30  per  hundredweighL 

The  major  expenditure  item  this  year 
is  $350,000  for  continuation  of  the 
committee's  market  promotion  prograio. 
A  total  $40,000  of  this  amount  will  be 
used  to  cover  the  salary  and  other 
expenses  of  the  executive  director  hired 
to  manage  that  program  and  the 
remaining  $310,000  will  be  used  to  cover 
the  cost  of  the  iHt)motion  program.  The 


industry  is  faced  with  a  serious 
oversui^ly  of  product  dates  and  the 
conunittee  considers  this  program 
necessary  to  stimulate  sales. 

The  rest  of  the  anticipated 
expenditures  are  for  program 
administration  which  are  budgeted  at 
about  last  year's  amounts.  Revenue  for 
the  1988-89  season  is  expected  to  total 
$394,500.  Such  revenue  consists  of 
$390,000  in  assessments  based  on 
shipments  of  30,000,000  pounds  of  dates 
and  $4,500  in  interest. 

The  committee  also  unanimously 
recommended  that  any  unexpended 
funds  or  excess  assessments  from  the 
1987-88  crop  year  be  placed  in  its 
reserve.  The  committee  expects  any 
excess  funds  to  be  minimal  and  result  in 
a  reserve  well  within  the  maximum 
authorized  under  the  order. 

A  proposed  rule  inviting  comments  on 
the  California  Date  Administrative 
Committee's  1988-88  expenses  and 
assessment  rate  was  published  in  the 
Federal  Register  on  May  5, 1988  (53  FR 
16131).  The  comment  period  ended  May 
16, 1988.  No  comments  were  received. 

While  this  action  will  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
on  all  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  will  be 
significantiy  offset  by  the  benefits 
derived  from  the  operation  of  the 
marketing  order.  iWefore,  the 
Administrator  of  AMS  has  determined 
that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Based  on  the  foregoing,  it  is  found  that 
the  budget  of  expenses  and  assessment 
rate  are  reasonable  cmd  will  tend  to 
effectuate  the  declared  policy  of  the  Act. 
Prompt  approval  is  necessary  so  that  the 
committee  can  finalize  its  1988-89 
promotion  program,  Programs  of  this 
sort  require  a  substantial  amount  of  lead 
time  for  planning. 

List  of  Subjects  in  7  CFR  Part  987 

Marketing  agreements  and  orders, 
dates,  California. 

PART  967— DOMESTIC  DATES 
PRODUCED  OR  PACKED  IN 
RIVERSIDE  COUNTY,  CALIFORNIA 

For  the  reasons  set  forth  in  the 
preamble,  §  987.333  is  added  as  follows: 


19880 


Federal  Regbter  /  Vol.  53.  No.  105  /  Wednesday.  June  1.  1988  /  Rules  and  Regulations 


1.  The  authority  citation  for  7  CFR 
Part  987  continues  to  read  as  follows: 

Authority:  Sees.  1-19. 48  Stat.  31.  as 
amended:  7  U.S.C  601-674. 

2.  New  §  987.333,  is  added  to  read  as 
follows: 

(Note:  This  section  will  not  appear  in  the 
Code  of  Federal  Regulations): 

§  967 J33  Expenses  and  assessment  rate. 

Expenses  of  $394,500  by  the  California 
Date  Administrative  Committee  are 
authorized,  and  an  assessment  rate  of 
$1.30  per  hundredweight  of  assessable 
dates  is  established  for  the  crop  year 
ending  September  30, 1989.  Unexpended 
funds  from  the  1987-88  crop  year  may  be 
carried  over  as  a  reserve. 

Dated:  May  26. 1988. 
Rotwrt  C  Keeney, 

Deputy  Director,  Fruit  and  Vegetable 
Division. 

[FR  Doc  88-12269  Filed  5-31-68;  8:45  am] 
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7  CFR  Part  989 

Raisins  Produced  From  Grapes  Grown 
In  California;  Rnal  Free  and  Reserve 
Percentages  for  ttie  1987-88  Crop 
Year  for  Certain  Varietal  Types 


agency:  Agricultural  Marketing  Service, 
USDA. 

action:  Final  rule. 


summary:  The  U.S.  Department  of 
Agriculture  is  adopting  without 
modiHcation  as  a  final  rule,  the 
provisions  of  an  interim  Rnal  rule  which 
established  fmal  free  and  reserve 
percentages  for  Natural  (sun-dried) 
Seedless.  Dipped  Seedless,  and  Oleate 
and  Related  Seedless  raisins  from 
California's  1987  raisin  crop  production. 
These  percentages  are  intended  to 
stabilize  supplies  and  prices,  and  help 
counter  the  destabilizing  effects  of  the 
burdensome  oversupply  situation  facing 
the  raisin  industry.  Raisins  in  the  &ee 
percentage  category  may  be  shipped 
immediately  to  any  market,  while 
reserve  raisins  must  be  held  by  handlers 
in  a  reserve  pool  for  the  account  of  the 
Raisin  Administrative  Committee 
(Committee),  the  administrative  agency 
responsible  for  local  administration  of 
the  Federal  marketing  order  regulating 
the  handling  of  raisins  produced  &om 
grapes  grown  in  California.  Under  the 
order,  reserve  raisins  may  be:  Sold  at  a 
later  date  by  the  Committee  to  handlers 
for  free  use:  used  in  diversion  programs: 
exported  to  authorized  countries;  carried 
over  as  a  hedge  against  a  short  crop  the 
following  yean  or  disposed  of  in  other 


outlets  noncompetitive  with  those  for 
free  raisins. 

EFFCCnvc  DATES:  August  1, 1987  through 
]uly  31. 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  A.  Petrella,  Marketing 
Specialist,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  Room 
2525,  South  Building,  P.O.  Box  96456, 
Washington,  DC  20090-6456;  telephone: 
(202)  447-5120. 
SUPPt£MENTARY  INFORMATION:  This  rule 

is  issued  under  Marketing  Order  No.  989 
(7  CFR  Part  989),  as  amended,  regulating 
the  handling  of  raisins  produced  from 
grapes  grown  in  California.  This  order  is 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  Act. 

This  rule  has  been  reviewed  under 
Executive  Order  12291  and 
Departmental  Regulation  No.  1512-1  and 
has  been  determined  to  be  a  "non- 
major"  rule  under  criteria  contained 
therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  23  handlers 
of  California  raisins  subject  to 
regulation  under  the  raisin  marketing 
order,  and  approximately  5,000 
producers  in  the  regulated  area.  Small 
agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.2)  as  those 
having  annual  gross  revenues  for  the 
last  three  years  of  less  than  $50aOOO, 
and  small  agricultural  service  firms  are 
defined  as  those  whose  gross  annual 
receipts  are  less  than  $3,500,000.  The 
majority  of  handlers  and  producers  of 
raisins  may  be  classified  as  small 
entities. 

The  order  prescribes  procedures  for 
computing  trade  demands  and 
preliminary  and  final  percentages  that 
establish  the  amounts  of  raisins  that  can 
be  marketed  throughout  the  season.  The 
regulations  apply  to  all  handlers  of 


California  raisins.  While  this  action  may 
restrict  the  amount  of  raisins  that  enter 
domestic  markets,  final  free  and  reserve 
percentages  are  intended  to  lessen  the 
impact  of  the  projected  oversupply 
situation  facing  the  industry  and 
promote  stronger  marketing  conditions, 
thus  stabihzing  prices  and  supphes  and 
improving  grower  returns.  In  addition  to 
the  quantity  of  raisins  released  under 
the  preliminary  percentages  and  to  be 
released  under  the  final  percentages,  the 
order  specifies  methods  to  make 
available  additional  raisins  to  handlers 
by  authorizing  sales  of  reserve  pool 
raisins  for  use  as  free  tonnage  raisins 
under  "10  plus  10"  offers,  export  sales, 
and  school  lunch  programs. 

The  U.S.  Department  of  Agriculture's 
(Department)  Guidelines  for  Fruit, 
Vegetable,  and  Specialty  Crop 
Marketing  Orders  specify  that  110 
percent  of  recent  years'  sales  be  made 
available  to  primary  markets  each 
season.  This  requirement  is  met  by  the 
establishment  of  these  final  percentages 
which  release  100  percent  of  the 
computed  trade  demand  for  each 
varietal  type,  and  the  additional  release 
of  such  raisins  to  handlers  under  "10 
plus  10"  offers.  The  "10  plus  10"  offers 
are  two  simultaneous  sales  of  reserve 
pool  raisins  which  are  made  available  to 
handlers  each  season.  For  each  such 
offer,  at  least  10  percent  of  the  prior 
year's  shipments  are  made  available  for 
free  use. 

Pursuant  to  S  989.54(a),  the  Committee 
met  on  August  13, 1987,  to  review 
shipment  data,  inventory  data,  and  other 
matters  relating  to  the  supply  of  raisins 
of  all  varietal  types.  The  Committee 
computed  a  trade  demand  for  each 
varietal  type  for  which  a  free  tonnage 
percentage  might  have  been 
recommended  using  a  formula 
prescribed  in  that  paragraph.  The  trade 
demand  is  90  percent  of  the  prior  year's 
shipments  of  free  tonnage  and  reserve 
tonnage  raisins  sold  for  free  use  for  each 
varietal  type  into  all  market  outlets, 
adjusted  by  subtracting  the  carryin  of 
each  varietal  type  on  August  1  of  the 
current  crop  year  and  adding  to  the 
trade  demand  the  desirable  carryout  for 
each  varietal  type  at  the  end  of  diat  crop 
year.  The  order  prescribes  that  the 
desirable  carryout  for  die  1987-88  crop 
year  shcdl  be  60,000  tons  for  Natural 
Seedless  and  1.500  tons  for  Dipped 
Seedless  and  Oleate  and  Related 
Seedless  raisins.  The  carryin  tonnages 
used  for  adjusting  the  frade  demands 
were  91,854, 4.177,  and  2,659  tons, 
respectively,  for  Natural  (sun-dried) 
Seedless,  Dipped  Seedless,  and  Oleate 
and  Related  Seedless  raisins. 
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In  accordance  with  these  provisions, 
the  Committee  computed  and 
aimounced  a  trade  demand  of  236,105 
tons  for  Natural  (sun-dried)  Seedless 
raisins,  4,501  tons  for  Dipped  Seedless 
raisins,  994  tons  for  Oleate  and  Related 
Seedless  raisins,  12.983  tons  for  Golden 
Seedless  raisins,  439  tons  for  Sultanas. 
—69  tons  for  Muscat  raisins.  3,489  tons 
for  Zante  Currant  raisins,  and  1,210  tons 
for  Monukka  raisins. 

As  required  under  9  98g.S4(b).  the 
Committee  met  on  October  5. 1987.  and 
computed  aiul  announced  preliminary 
crop  estimates  and  preliminary  free  and 
reserve  percentages  for  Natural  (sun- 
dried)  Seedless  of  320,836  tons  and  48 
percent  free,  52  percent  reserve;  Dipped 
Seedless  of  5,531  tons  and  53  percent 
free,  47  percent  reserve;  and  Oleate  and 
Related  Seedless  of  1.910  tons  and  34 
percent  free.  66  percent  reserve. 
Handlers  operate  under  the  preliminary 
percentages  untU  the  industry  is  able  to 
obtain  a  more  accurate  estimate  of  the 
rai&in  production  for  that  year.  The  field 
price  for  all  three  varietal  types  had 
been  established.  Hence,  in  accordance 
with  S  989.54(b).  die  preliminary  free 
and  reserve  percentages  computed  and 
announced  by  the  Committee  for  the 
three  varietal  types  released  85  percent 
of  each  varietal  type's  computed  frade 
demand.  Preliminary  percentages  were 
not  announced  for  the  other  varietal 
types;  therefore,  the  total  available 
supply  was  released  for  each. 

Pursuant  to  S  989.54(c),  the  Committee 
may  adopt  interim  free  and  reserve 
percentages.  Interim  percentages  may 
release  up  to  99  percent  of  the  computed 
frade  demand  for  each  varietal  type  for 
which  preliminary  4>ercentages  have 
been  computed  and  announced.  On 
November  30, 1987,  for  Oleate  and 
Related  Seedless  raisins,  interim 
percentages  of  90  percent  free  and  10 
percent  reserve  were  adopted.  Interim 
percentages  for  Natural  (sun-dried) 
Seedless  of  66  percent  free  and  34 
percent  reserve  and  for  Dipped  Seedless 
of  72  percent  free  and  28  percent 
reserve,  were  computed  and  announced 
on  January  21, 1988,  when  final 
percentages  were  recommended.  The 
interim  percentages  for  Natural  (sun- 
dried)  Seedless  and  Dipped  Seedless 
released  99  percent  of  thefr  computed 
frade  demands,  while  for  Oleate  and 
Related  Seedless  raisins  97  percent  of 
the  trade  demand  was  released. 

Under  9  g89.54(d]  of  the  order,  die 
Committee  is  required  to  recommend  to 
the  Secretary,  no  later  than  February  15 
of  each  crop  year,  final  free  and  reserve 
percentages  which,  when  applied  to  the 
final  production  estimate  of  a  varietal 


type,  will  tend  to  release  the  full  trade 
demand  for  any  varietal  type  for  which 
preliminary  or  interim  percentages  have 
been  computed  and  announced.  At  that 
time,  the  Committee  has  more 
information  available,  including  the  final 
crop  estimate  and  other  information,  on 
which  to  base  the  determinatian  of  final 
fi^e  and  reserve  percentages. 

On  January  21. 1988.  the  Committee 
met  and  recommended  final  free  and 
reserve  percentages  for  the  1987-88  atq) 
year  and  made  its  final  production 
estimates  for  Natural  (sun-dried) 
Seedless,  Dipped  Seedless,  and  Oleate 
and  Related  Seedless  raisins. 

The  Committee's  final  estimate  of 
1987-88  production  of  Natural  (sun- 
dried)  Seedless  raisins  totaled  35a630 
tons,  which  included  the  1987  diversion 
tonnage  of  30,000  tons  (29,794  tons  more 
than  its  preliminary  estimate).  Dividing 
the  computed  trade  demand  of  236,105 
tons  by  the  final  estimate  of  production 
resulted  in  a  final  free  percentage  of 
67.33  percent.  The  Committee  rounded 
that  percentage  to  67  percent  wdiich 
resulted  in  a  final  reserve  percentage  of 
33  percent. 

For  Dipped  Seedless  raisins,  the 
Committee's  final  estimate  of  1987-88 
production  totaled  6,150  tons  (619  tons 
more  than  its  preliminary  estimate). 
Dividing  the  computed  frade  donand  of 
4,501  tons  by  the  final  estimate  of 
production  resulted  in  a  final  free 
percentage  of  73.18  percent  The 
Committee  rounded  diat  percentage  to 
73  percent  whidi  resulted  in  a  final 
reserve  percentage  of  27  percent 

For  Oleate  and  Related  Seedless 
raisins,  the  Committee's  final  estimate 
of  1987-88  production  totaled  1.071  tons 
(839  tons  less  than  its  preliminary 
estimate).  Dividing  the  computed  trade 
demand  of  994  tons  by  the  final 
production  estimate  resulted  in  a  free 
percentage  of  92JJ1  percent.  The 
Committee  rounded  that  percentage  to 
93  percent  which  resulted  in  a  final 
reserve  percentage  of  7  percent. 

An  interim  final  rule  establishing 
these  percentages  was  issued  on  March 
18, 1988.  and  was  published  in  die 
Federal  Re^ster  on  March  23. 1988  (53 
FR  9429).  Comments  were  solicited  from 
interested  persons  through  April  22, 
1988.  No  comments  were  received.  Thus, 
the  percentages  as  established  by  that 
interim  final  rule  are  adopted  without 
change. 

Based  on  available  information,  the 
Adminisfrator  of  the  AMS  has 
determined  that  the  issuance  of  this 
final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 


After  consideration  of  all  relevant 
information  presented,  including  the 
Committee's  recommendations,  and 
other  information,  if  is  found  that  this 
regulation,  as  hereinafter  set  forth,  will 
tend  to  effectuate  the  declared  policy  of 
die  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  that  good  cause  exists  for  not 
postponing  the  effective  date  of  this 
action  until  30  days  after  publication  in 
the  Federal  Register  because:  (1)  The 
relevant  provisions  of  this  part  require 
that  the  percentages  designated  herein 
for  the  1987-88  crop  year  apply  to  aU 
Nahiral  (sun-dried)  Seedless,  Dipped 
Seedless  and  Oleate  and  Related 
Seedless  raisins  acquired  from  the 
beginning  of  that  crop  year;  (2)  handlers 
are  currently  marketing  1987-88  crop 
raisins  of  these  varietal  types  and  this 
action  must  be  taken  prompdy  to 
achieve  its  purpose  of  making  the  full 
frade  demand  quantities  computed  by 
the  Committee  for  these  varietal  types 
available  to  handlers;  (3)  an  interim 
final  rule  established  these  final 
percentages  which  are  being  adopted  by 
the  Department  without  change;  and  (4) 
handlers  are  aware  of  this  action  which 
was  recommended  by  the  Committee  at 
an  open  meeting  and  need  no  additional 
time  to  comply  with  these  percentages. 

List  of  Subjects  in  7  CFR  Part  888 

Marketing  agreements  and  orders. 
Grapes,  Raisins,  and  California. 

For  the  reasons  set  forth  in  the 
preamble,  the  following  action 
pertaining  to  7  CFR  Part  989  is  taken: 

Note.— This  section  will  not  appear  in  the 
Code  of  Federal  Regulations. 

PART  989— RAISINS  PRODUCED 
FROM  GRAPES  GROWN  IN 
CALIFORNIA 

1.  The  authority  citation  for  7  CFR 
Part  989  continues  to  read  as  follows: 

Authority:  Sees.  1-19. 48  StaL  31,  as 
amended:  7  U.S.C.  601-674. 

SM9.240    [AmwMtod] 

2.  Accordingly,  the  interim  final  rule 
adding  9  989.240,  which  was  pubUshed 
at  53  FR  9429  on  March  23, 1988,  is 
adopted  as  a  final  rule  without  change. 

Dated:  May  28, 1968. 

Robert  C.  Keeney, 

Deputy  Director,  Fruit  and  Vegetable 
Division. 

(FR  Doc.  88-12268  Filed  5-41-88;  8:45  am] 
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Commodtty  Credit  Corporation 

7  CFR  Part  1425 

I 

Cooperative  Marketing  AsaodaUons 

AOCNCV:  Commodity  Credit  Corporation, 
USDA. 

action:  Final  rule. 


r.  The  proposed  rule  published 
in  the  Federal  Rsgbter  on  March  8, 1988 
(53  FR7370).  amending  the  regulations 
at  7  CFR  Part  1425  is  adopted  as  a  final 
rule  without  change.  Hie  proposed 
amendment:  (1)  Allowed  producers  to 
place  commodities  in  a  pool  of  eligible 
commodities  which  may  then  be  pledged 
by  a  cooperative  as  collateral  for  a 
Commodity  Credit  Corporation  (CCC) 
price  support  loan  without  the 
cooperative  being  required  to  distribute 
the  loan  proceeds  within  15  days  of  their 
receipt  if  the  commodities  are  redeemed 
within  15  days  of  such  date;  and  (2) 
deleted  a  repetitive  provision  found  at  7 
CFR  1425.1ft 

EPRCnvc  DATE  May  31. 198& 
FON  FURTMCR  IMrOWMATlOW  CONTACT: 
Richard  M.  Ackley,  Head.  Cooperative  & 
Analysis  Section,  Price  Support  Branch, 
Cotton,  Grain,  and  Rice  Price  Support 
Division,  ASCS,  U.S.  Department  of 
Agriculture.  P.O.  Box  2415,  Washington, 
DC  20013.  (202)  447-6688. 
•UPPLBMBNTANV  WTOmiATION.  This 

final  rule  has  been  reviewed  under  U.S. 
Department  of  Agriculture  (USDA) 
procedures  established  in  accordance 
with  provisions  of  Departmental 
Memorandum  1512-1  and  Executive 
Order  12291,  and  has  been  classified 
"not  major."  It  has  been  determined  that 
these  program  provisions  will  not  result 
in:  (1)  An  annual  effect  on  the  economy 
of  $100  million  or  more:  (2)  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  governments  or 
geographic  regions;  or  (3)  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  final  rule  since  CCC  is 
not  required  by  5  U.S.C.  553  or  any  other 
provision  of  law  to  publish  a  notice  of 
proposed  rulemaking  with  respect  to  the 
subject  matter  of  this  rule.  ' 

It  has  been  determined  by  an  ' 

environmental  evaluation  that  this 
action  will  have  no  significant  impact  on 
the  quality  of  the  human  environment. 
Therefore,  no  Environmental 


Assessment  or  Environmental  Impact 
Statement  is  needed. 

The  title  and  number  of  the  Federal 
Domestic  Assistance  Program  to  which 
this  proposal  rule  applies  are:  Title — 
Commodity  Loans  and  Purchases: 
Number  10.051;  as  found  in  the  Catalog 
of  Federal  Domestic  Assistance.  This 
program/activity  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 

consultation  with  State  and  local      

officials.  See  the  Notice  related  to  7  CFR 
Part  3015,  Subpart  V,  published  at  48  FR 
29115  (June  24, 1903). 

Proposed  Rule:  A  rule  proposing  to 
amend  the  regulations  found  at  7  CFR 
Part  1425  was  published  in  the  Federal 
Register  on  March  8. 1988.  at  53  FR'7370. 
The  proposed  rule  provided  for  a  30-day 
comment  period.  

Background:  The  regulations  at  7  CFR 
1425.16(b)(l)(iii)  currentiy  provide  that  a 
cooperative  must  exclude  commodities 
delivered  by  members  for  marketing 
from  a  pool  of  commodities  which  are 
eligible  to  be  pledged  as  collateral  for 
price  support  loans  until  the  members 
delivering  such  commodities  agree  to 
accept  an  initial  payment  from  the 
cooperative  with  respect  to  such 
commodities.  Because  of  tax 
considerations,  cooperative  members 
delivering  such  commodities  frequently 
want  to  defer  the  receipt  of  initial 
payments  until  the  next  tax  year. 
Cooperatives  receiving  such 
commodities  frtim  their  members  held 
the  commodity  in  an  ineligible  pool  until 
the  members  agreed  to  accept  die  initial 
payment  normally  after  the  first  day  of 
the  next  tax  year. 

On  October  13, 1987.  the  Internal 
Revenue  Service  (IRS)  issued  Revenue 
Ruling  87-103  which  provides  that  a 
producer  who  receives  a  CCC  price 
support  loan  in  a  year  and  uses  a 
commodity  certificate  to  obtain  the  grain 
which  had  been  pledged  as  collateral  for 
the  loan  in  the  same  year  shall  recognize 
as  income  in  that  year  the  amount  by 
which  the  value  of  the  loan  exceeds  the 
amount  of  the  certificates  which  are 
used  in  the  exchange.  When  the 
commodity  is  sold,  the  producer 
recognizes  the  gain  for  the  full  amount 
received  on  the  sale  of  the  commodity. 
Accordingly,  under  the  IRS  ruling, 
individual  producers  are  permitted  to 
pledge  commodities  as  collateral  for  a 
CCC  price  support  loan  and  immediately 
obtain  such  commodities  through  the 
exchange  of  such  certificates  and  defer 
the  income  from  the  sale  of  the 
commodity  for  tax  purposes  until  the 
next  tax  year.  Cooperatives  with 
members  delivering  a  commodity  on 
which  they  wished  to  defer  the  income 
imtil  the  next  tax  year  were  unable  to 


utilize  the  certificates  in  the  same 
manner  as  individual  producers. 

Also,  the  CCC  regulations  at  7  CFR 
1425.17(a)  currently  provide  that  net 
loan  proceeds,  less  authorized  charges, 
must  be  distributed  to  eligible  pool 
members  within  15  days  from  the  receipt 
of  such  loan  proceeds  from  CCC. 
Provisions  of  the  Food  Security  Act  of 
1985  amended  the  Agricultural  Act  of 
1949  with  respect  to  the  CCC  price 
support  program  to  allow  producers, 
including  cooperatives  which  obtain 
price  support  on  behalf  of  their 
members,  to  pledge  eligible  commodities 
as  collateral  for  a  CCC  loan  and  redeem 
the  commodity  at  an  announced  rate 
that  has  been  less  than  the  original  loan 
rate.  Prior  to  the  enactment  of  these 
provisions,  cooperatives  did  not 
normally  pledge  all  of  these 
commodities  as  collateral  for  CCC  price 
support  loans  because  of  processing  and 
marketing  commitments.  Since 
cooperatives  now  frequently  pledge  all 
of  their  eligible  commodities  for  such 
CCC  loans,  the  requirement  that  net 
loan  proceeds  less  authorized  charges 
must  be  distributed  to  eligible  pool 
members  within  15  days  of  receipt 
forces  cooperatives  to  borrow  additional 
funds  for  longer  periods  in  order  to  meet 
the  15-day  requirement.  However, 
individual  producers  may  use  the  loan 
funds  received  when  the  commodity 
was  pledged  as  collateral  for  loan 
redemption  purposes  which  are 
associated  with  the  exchange  of 
commodity  certificates. 

Genera]  Summary  of  Comments: 
Written  comments  were  received  with 
respect  to  the  proposed  rule  frt>m  the 
following:  (1)  A  honey  mariceting 
cooperative:  (2)  an  association  of 
cooperatives:  (3)  a  honey  dealer 
association;  (4)  an  individual  honey 
producer-dealer  (5)  an  association  of 
individual  honey  producers:  (6)  six 
individual  honey  dealers  and  (7)  three 
written  comments  from  the  counsel  for 
the  honey  dealer  association.  In 
addition,  an  April  7, 1988.  meeting  of 
honey  producers,  dealers  and  their 
counsel  was  held  with  U.S.  Department 
of  Agriculture  offTcials.  A  summary  of 
comments  received  and  responses 
follows: 

1.  Extension  of  comment  period.  The 
honey  dealer  association,  its  counsel 
and  other  persons  attending  the  April  7 
meeting,  requested  an  extension  of  the 
comment  period.  The  honey  dealer 
association's  counsel  felt  an  extension 
of  the  comment  period  was  needed  since 
there  did  not  appear  to  be  any  written 
documents  to  form  a  basis  for  the 
proposed  rule.  In  addition,  two 
individual  honey  dealers  felt  an 


extension  of  the  comment  period  was 
needed  to  reconsider  the  proposed  rule. 

The  30  day  period  form  March  8. 1988 
to  April  6. 1968,  provided  adequate  time 
for  the  preparation  of  comments  by  all 
interested  parties  on  the  proposed  rule. 
Accordingly.  Uie  length  of  the  comment 
period  will  not  be  extended. 

2.  Marketing  flexibility.  The  honey 
producer-dealer  and  four  honey  dealers 
were  concerned  that  cooperative 
marketing  associations  would  have  an 
unfair  advantage  in  the  maricet  place 
because  of  "interest-free  loans."  Lower 
interest  costs  could  result  frxim  a 
cooperative's  coordination  of  its 
processing  requirements  with  the 
redemption  of  the  commodity  pledged  as 
collateral  for  a  CCC  price  support  loan. 
Also,  these  comroenters  expressed 
concern  that  the  difference  between  the 
loan  amount  and  the  loan  repayment 
,  amount  coidd  be  used  to  finance  the 
cooperative's  operations. 

One  of  the  six  individual  honey 
dealers  felt  that  competition  and 
equitable  program  administration 
benefits  the  entire  industry.  The  honey 
dealer  believed  the  proposed  rule  would 
be  unfair  to  other  producers  and 
packers. 

The  counsel  for  the  honey  dealer 
association  also  stated  that  die 
proposed  change  would  only  benefit  a 
few  producers  large  enough  to  take 
advantage  of  tax  deferral  benefits  that 
the  proposal  makes  possible. 

The  honey  marketing  cooperative  and 
the  association  of  cooperatives  stated 
that  the  proposed  rule  would  be  more 
consistent  in  the  treatment  of  members 
of  the  cooperative  and  individual 
producers.  Under  honey  and  some  other 
price  support  programs  utilizing 
marketing  loan  procedures,  individual 
producers  can  now  pledge  commodities 
as  collateral  for  price  support  loans  and 
redeem  such  commodities  at  a  lower 
rate  by  using  the  loan  proceeds  without 
having  to  borrow  funds  bom  other 
sources.  By  cooperatives  not  having  to 
distribute  loan  proceeds  if  the  loan  is 
redeemed  within  15  days,  the 
cooperative  member  would  have  the 
same  marketing  flexibility  as  the 
individual  producer. 

The  honey  mariceting  cooperative  also 
supported  the  adoption  of  the  proposed 
rule  for  the  following  reasons: 

(a)  The  proposed  rule  will  promote  the 
1985  Food  Security  Act's  purpose  of 
maintaining  the  competitiveness  of 
honey  in  domestic  and  export  markets 
and  reducing  the  cost  incurred  by  the 
federal  government  in  storing  honey; 

(b)  The  proposed  rule  will  make  die 
loan  eligibility  requirement  aspects  of 
the  honey  price  support  program  more 
consistent  with  the  purposes  of  the 


present  marketing  loan  provisions  of  the 
honeyprice  support  program;  and 

(c)  The  proposed  rule  is  reflective  of 
industry  practice  and  in  accord  with  the 
wishes  of  the  association's  producer- 
members,  as  reflected  in  present 
contractual  agreements  between  the 
association  and  its  producer-members. 

The  association  of  individual  honey 
producers  stated  that  the 
implementation  of  the  proposed  rule 
would  simplify  the  procedures 
necessary  for  cooperatives  to  participate 
in  CCC  price  support  programs.  The 
association  also  noted  that  it  would  be 
much  easier  for  a  cooperative  to 
participate  in  such  programs  and 
individual  cooperative  members  have 
endorsed  the  proposed  rule.  In  a 
subsequent  comment,  the  association 
wanted  to  rescind  this  comment  and  be 
considered  as  having  made  no  comment. 

The  amendments  to  7  CFR  1425.16  and 
1425.17  will  give  cooperative  marketing 
associations  the  same  flexibility  as 
individual  producers  with  respect  to  the 
pledging  of  eligible  commodities  as 
collateral  for  a  CCC  price  support  loan. 
Accordingly,  these  provisions  are 
adopted  without  change. 

3.  Competitiveness  in  the  industry. 
The  individual  honey  producer-dealer 
stated  that,  with  today's  keen 
competition  in  the  industry,  even  the 
smallest  advantage,  such  as  the  actions 
which  would  be  permissible  under  the 
proposed  rule,  would  be  unfair  to  the 
cooperative's  competitors.  The 
producer-dealer  believes  that  a 
cooperative  could  obtain  a  loan  with 
respect  to  one  of  its  member's 
production  and  use  those  funds  to 
finance  the  cooperative's  operations 
while  the  member  would  be  paid  at 
some  later  date. 

The  counsel  for  the  honey  dealer 
association  believed  the  proposed  rule 
would  give  the  honey  cooperative  the 
unrestricted  use  of  interest  free  money 
frtim  the  producer's  loan  proceeds  to 
finance  its  operations.  The  counsel  also 
stated  that  this  would  provide  a 
discriminatory  competitive  advantage 
for  the  cooperative.  Because  of  these 
impacts  and  recent  changes  by  the 
cooperative  in  its  relationship  with 
honey  producers,  the  counsel  felt  that 
honey  should  be  excluded  from  any 
changes  to  7  CFR  Part  1425. 

Producers  have  the  option  of 
delivering  their  commodity  to  marketing 
cooperatives  or  to  their  competitors  in 
the  industry.  If  the  producer  decides  to 
deliver  the  commodity  to  a  cooperative, 
the  regulations  at  7  CFR  1425.13  require 
the  cooperative  to  have  a  uniform 
marketing  agreement  with  each  of  its 
members  who  delivers  a  commodity  to 
an  eligible  pool.  Hie  regulations  at  7 


CFR  1425.17(b)  provide  Uiat  aU  pool 
proceeds  must  be  distributed  to  eligible 
pool  pcuticipants.  Any  savings  resulting 
from  a  reduced  need  to  borrow  funds 
would  be  passed  on  to  eligible  pool 
members  similar  to  the  benefit  that 
individual  producers  now  have. 
Accordingly,  all  members  of  the 
cooperative  would  be  treated  equitably. 
While  the  actions  which  would  be 
permissible  under  the  rule  may  provide 
greater  marketing  opportunities  to 
cooperative  members,  such  actions  will 
provide  producers  who  are  members  of 
a  cooperative  marketing  association  the 
same  marketing  flexibility  as  non- 
members.  Accordingly,  the  rule  will  be 
adopted  as  a  final  rule  without  change. 
Accordingly,  the  regulations  at  7  CFR 
Part  1425  are  amended  as  follows: 

PART  1425— [AMENDED] 

1.  The  authority  citation  for  7  CFR 
Part  1425— Cooperative  Marketing 
Associations  is  revised  to  read  as 
follows: 

AudMrity:  15  U.S.C.  714b.  714c  and  714j;  7 
U.S.C  1444(a),  1441. 1446d.  1447. 1421(a). 

2.  7  CFR  1425.ie(b)(l)(iii)  is  revised  to 
read  as  follows: 

{1425.16    EHgibto  eomnodity  aiNl  pooling. 

***** 

(b)  Eligible  pool.  *  '  * 

(iii)  Except  with  respect  to  a  quantity 
of  a  commodity  pledged  as  collateral  for 
a  price  support  loan  and  which  is 
redeemed  within  15  days  from  the  date 
the  cooperative  receives  the  proceeds 
bom  CCC,  all  of  the  commodity  placed 
in  such  pool  was  delivered  by  members 
who  have  agreed  to  accept  a  payment  of 
the  initial  advances  made  available  to 
such  producers  by  the  cooperative  with 
respect  to  such  commodity  in 
accordance  with  §  1425.17(a). 
***** 

3, 7  CFR  1425.17(a)(1)  is  revised  to  ' 
read  as  follows: 

§1425.17    DMributkMi  of  procMds. 

(a)  CCC  loans  and  purchases.  (1)  If 
CCC  makes  available  price  support 
loans  or  purchases  with  respect  to  any 
quantity  of  the  eligible  commodity  in  a 
pool,  the  proceeds  from  such  loans  or 
purchases  shall  be  distributed  to 
members  participating  in  such  pool  on 
the  basis  of  the  quantity  and  quality  of 
the  commodity  delivered  by  each 
member  which  is  included  in  the  pool 
less  any  authorized  charges  for  services 
performed  or  paid  by  the  cooperative 
which  are  necessary  to  condition  the 
commodity  or  otherwise  make  the 
commodity  eligible  for  price  support 
Except  with  respect  to  commodities 
which  are  pledged  as  collateral  for  a 
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price  support  loan  and  which  are 
redeemed  within  15  days  from  the  date 
the  cooperative  receives  the  loan 
proceeds  from  CCC  such  proceeds  shall 
be  distributed  within  15  days  from  such 
date. 


§142&1«    [AmwMtod] 

4. 7  CFR  1425.19(c)  is  removed. 

Signed  at  Washington,  DC  on  May  25, 1986. 
Mill  Harts, 

Executive  Vice  President,  Commodity  Credit 
Corporation. 

[FR  Doc.  88-12256  Filed  5-31-68;  8:45  am] 
sajJMOcooc  S4io-as4i 

FARM  CREDIT  ADMINISTRATION 
12  CFR  Part  606 

Enforcement  of  Nondiscrimination  on 
theBaiiaofHandici«> 

AOCNCV:  Farm  Credit  Administration. 
ACnOM:  Final  Rule. 


:  The  Farm  Credit 
Administration  Board  (Board)  adopts 
Gnal  regulations  prohibiting 
discrimination  on  the  basis  of  handicap 
in  programs  and  activities  conducted  by 
the  Farm  Credit  Administration  (FCA  or 
agency).  These  regulations  provkie  for 
the  enforcement  of  section  504  of  the 
Rdiabilitatim  Act  of  1973,  as  amended, 
which  prohibits  discrimination  on  the 
basis  of  handicap,  as  it  appUes  to  the 
programs  and  activities  conducted  by 
the  FCA. 

EFFCCnvc  DATE  The  regulations  shall 
become  effective  upon  the  ex|riration  of 
30  days  after  this  publication  during 
which  either  or  both  Houses  of  Congress 
are  in  session.  Notice  of  effective  date 
will  be  published  in  the  Federal  j 

Register.  | 

FOR  FWrTHCR  MFORMATKMI  CONTACT: 

Nancy  E.  Lynch,  Senior  Attorney,  Office 
of  General  Counsel.  Farm  Credit 
Administration.  1501  Farm  Credit  Drive, 
McLean.  Virginia  22102-5090,  (703)  883- 
402a  TDD  (703)  883-4444. 
SU9KBMBITAIIV  INrOMIATIONC  On 
December  la  1985.  the  Farm  Credit 
Administration  published  a  notice  of 
proposed  rulemaking  (50  FR  51540)  for 
the  enforcement  of  section  504  of  ihe 
Rehabilitation  Act  of  1973,  as  amended. 
The  prohibitions  against  discrimination 
on  the  basis  of  handicap  contained  in 
the  proposed  regulation  applied  only  to 
those  Farm  Credit  Administration 
programs  and  activities  which  are 
available  to  members  of  the  general 
public  The  proposed  regulations  also 
stated  that  the  Farm  Credit 


Administration  did  not  have  to  take  any 
action  to  accommodate  individuals  with 
handicaps  if  such  action  would  result  in 
a  fimdamental  alteration  in  the  nature  of 
the  program  or  activity  or  in  undue 
financial  and  administrative  costs.  Hie 
deadline  for  receiving  comments  on  the 
proposed  regulation  was  February  17, 
1988.  Five  comments  were  recrived  in 
response  to  the  notice,  three  from 
organizations  representing  handicapped 
persons  and  two  from  other  Federal 
entities,  the  Department  of  Justice  and 
the  Equal  Enq>loyment  Opportunity 
Commission  (EEOC).  In  general,  one 
commenter  expressed  disappointment 
that  the  agency  proposed  an  adaptation 
of  the  prototype  regulation  prepared  by 
the  Department  of  Justice.  The  Board 
has  determined  that  FCA's  prognma 
and  activities  do  not  require  unique 
regulatory  language  and  that  these 
regulations  are,  therefore,  appropriate 
for  FCA.  The  commenters  objected  to 
the  limitation  of  the  application  of  the 
proposed  regulations  to  only  those 
programs  and  activities  in  which  the 
general  public  participates  and  to  the 
use  of  the  fundamental  alteration  and 
undue  burdens  defenses  in  areas  which 
they  argued  are  inappropriate.  A 
complete  analysis  of  the  comments  and 
of  the  changes  made  to  the  proposed 
regulation  is  provided  below. 

The  Board  has  determined  that  these 
regulations  are  not  a  major  rule  within 
the  meaning  of  Executive  Order  12291, 
and  therefore  a  regulatory  impact 
analysis  has  not  been  prepared.  One 
commenter  expressed  the  belief  that 
small  entities  should  comply  with  the 
rule  because  of  their  substantial  number 
and  the  fact  that  they  do  affect  a 
considerable  number  of  individuals.  The 
Board  notes  that  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601-612) 
requires  that  an  agency  must  undertake 
certain  analyses  of  prcqiosed  rules 
which  may  have  an  impact  on  small 
business  entities  and  disclose  the  results 
of  such  analyses  in  its  notice  of 
proposed  rulemaking.  Because  these 
regulations  regarding  nondiscrimination 
on  the  basis  of  handicap  are  applicable 
solely  to  the  {tfograms  and  activities  of 
the  Farm  Credit  Administration,  the 
Board  has  again  determined  these 
regulations  do  not  impact  on  small 
business  entities  and  are,  therefore,  not 
sul^ect  to  the  Regulatory  Flexibility  Act 

Sectioo-by-Section  Analysis  and 
Response  la  Ceennents 

Section  606,801    Purpose. 

This  section  describes  the  general 
purpose  of  the  regulation  which  is  to 
effectuate  section  119  of  the 
Rehabilitation.  Ccmiprehensive  Services, 


and  Developmental  Disabilities 
Amendments  of  1978,  whidi  amended 
section  504  ot  the  Rehabilitation  Act  of 
1973,  to  prohibit  discrimination  on  the 
basis  irf  handicap  in  programs  or 
activities  conducted  by  Executive 
agencies  or  die  United  States  Postal 
Service.  No  comments  were  made  to  the 
regulation  and  it  is  tmchanged. 

Section  606.602   Application. 

In  tlie  proposed  regulation  this  section 
stated  that  Part  606  applies  to  all 
programs  or  activities  conducted  by  the 
Farm  Credit  Administration  which  are 
available  to  members  of  the  general 
public  but  listed  the  "programs  and 
activities'*  which  constitute  the 
"programs  and  activities"  of  the  FCA  for 
purposes  of  the  regulation. 

One  commenter  to  the  regulation 
stated  that  the  FCA  erroneously 
excluded  "the  regulation,  supervision, 
and  examination  of  Farm  Credit  System 
institutions"  from  this  regulation.  The 
commenter  believed  that  these  FCA 
functions  not  only  constitute  an  FCA 
program  or  activity  but  also  will  likely 
involve  contact  with  the  public,  and  that 
the  regulation  should  be  amended 
accordingly.  In  addition,  it  objected  to 
the  assertion  in  die  regulation  that  the 
programs  and  activities  listed  therein 
constitute  the  sole  "programs  and 
activities  of  the  FCA."  as  being  far  too 
narrow.  It  recommended  that  the 
regulation  be  amended  to  describe  the 
list  of  "programs  and  activities"  as 
illustrative  only  and  not  exhaustive.  The 
proposed  section  also  provides  that  the 
institutions  of  the  Farm  Credit  System 
(System),  which  are  supervised, 
regulated,  and  examined  by  the  FCA, 
are  not  governed  by  this  regidation.  The 
commenter  agreed  with  this  provision  in 
the  regulation. 

The  section  has  been  modified  in 
response  to  the  comments  received  and 
now  states  that  this  rule  applies  to  all 
activities  and  programs  conducted  by 
the  FCA.  Since  this  rule  will  most  likely 
apply  to  the  programs  and  activities 
whidi  are  open  to  the  members  of  the 
general  pobUc,  the  final  regulation 
retains  die  Ust  of  such  programs  and 
activities  that  was  contained  in  the 
proposed  rule  to  provide  notice  to 
interested  persons.  However,  the 
regulation  has  been  amended  to  provide 
that  the  list  contains  examples  of  such 
programs  and  activities  of  the  FCA,  and 
that  an  omission  does  not  necessarily 
mean  that  the-acttvity  is  not  covered. 
The  FCA  has  added  language  to 
paragraph  (b)  whidi  specifically  states 
that  FCA  personnel  will  comply  with 
this  part  in  their  interaction  with 
employees  of  System  institutions  and 


employees  of  other  Federal  agencies 
during  Ihe  discharge  of  their  official 
FCA  duties.  The  exclusion  from 
coverage  of  System  institutions  that  are 
regulated  or  examined  by  the  FCA 
remains  unchanged  except  that  the  word 
"supervised"  has  been  deleted 
consistent  with  the  Farm  Credit 
Amendments  Act  of  1985  (Pub.  L.  99- 
205). 

Section  606.803    Definitions. 

The  regulation  defines  the  significant 
terms  used  in  Part  606.  "Auxiliary  aids" 
is  defined  to  mean  services  or  devices 
that  enable  persons  with  impaired 
sensory,  manual,  or  speaking  slcills  to 
have  an  equal  opportunity  to  participate 
in  and  benefit  from  the  agency's 
activities,  and  provides  examples  of 
commonly  used  auxiliary  aids.  One 
commenter  suggested  that  attendant 
services  should  be  added  to  the 
"laundry  list"  of  auxiliary  aids 
appearing  in  the  regulation.  It  was 
suggested  that  this  would  remove  any 
confusion  for  those  individuals  required 
to  comply  with  this  regulation,  since 
attendant  services  might  be  necessary  to 
achieve  program  accessibility,  even 
where  all  the  requirements  to 
accessibility  have  been  met.  Another 
commenter  suggested  that  auxiliary  aid 
should  be  expanded  to  include 
attendant  services  needed  to  aid 
severely  disabled  persons  frayeling 
during  the  course  of  their  work.  The 
FCA  Board  has  declined  to  incorporate 
attendant  services  in  the  definition  of 
"auxiliary  aids"  since  such  services  are 
generally  personal  in  nature  and  thus 
they  are  properly  outside  the  scope  of 
"auxiliary  aids."  Nevertheless,  to  die 
extent  that  attendant  services  are  not 
personal  in  nature  and  are  directly 
related  to  a  program  or  activity  of  the 
FCA,  such  service  may  be  provided 
when  necessary.  A  wheelchair  is 
considered  a  personal  aid  and  has  been 
excluded  from  this  definition.  However, 
FCA  may  choose  to  provide  wheelchairs 
on  occasion  as  a  special  benefit.  "This 
same  commenter  also  stated  that  the 
term  "auxiliary"  implies  something  diat 
is  extra  or  discretionary  and 
recommended  that  FCA  change  die 
section  to  "Aids  for  Reasonable 
Accommodation."  This  suggestion  has 
not  been  adopted.  The  FCA  Board 
believes  the  term  "reasonable 
accommodation"  is  a  term  of  art 
api^icable  to  discrimination  in 
employment  under  the  Rehabilitation 
Act  The  use  of  the  term  in  Part  606 
would  be  inappropriate  and  confusing, 
since  Part  606  covers  more  than 
employment  programs  and  activities. 
One  commenter  suggested  that  the 
regulation  should  be  amended  to  clarify 


that  auxiliary  aids  are  required  in  all 
aspects  of  the  FCA  programs  and  to 
remove  any  ambiguity  Uiat  the  FCA  has 
an  obligation  to  make  programs 
accessible  and  overcome  barriers  that 
may  not  be  related  to  communication. 
This  suggestion  has  not  been  adopted  as 
die  FCA  Board  believes  that  the  term 
"auxiliary  aids"  adequately  indicates 
what  is  intended  and  what  is  required. 

"Complete  Complaint"  is  defined  to 
include  all  the  information  necessary  to 
enable  the  agency  to  investigate  the 
complaint.  The  definition  is  necessary  to 
enable  the  agency  to  determine  the 
beginning  of  its  obligations  to 
investigate  a  complaint. 

"Facility"  is  defined  similar  to  that  in 
the  section  504  Coordination  Regulation 
for  Federally  Assisted  Programs  (28  CFR 
41.3(f)),  except  that  certain  inapplicable 
phrases  have  been  deleted  and  die 
phrase  "rolling  stock  or  other 
conveyances"  has  been  added.  The 
definition  does,  however,  apply  to  all 
programs  and  activities  conducted  by 
die  agency  regardless  of  whether  the 
faciUty  in  which  they  are  conducted  is 
owned,  leased,  or  used  on  some  other 
basis  by  die  agency.  One  commenter 
objected  to  the  omission  of  the  phrase 
"or  interest  in  such  property"  from  the 
definition  of  "facility."  As  used  in  diis 
regulation,  the  term  "facility"  refers  to 
structures,  and  does  not  include 
intangible  property  rights.  The  phrase 
has  been  omitted  because  the 
requirement  that  a  facility  be  accessible 
would  have  no  meaning  if  applied  to 
such  things  as  a  lease,  life  estate, 
mortgage,  etc.  This  definition  has  not 
changed. 

"Individual  with  handicaps"  is  * 
defined  identical  to  the  definition  of 
"handicapped  person"  appearing  in  the 
section  504  Coordination  Regulation  for 
Federally  Assisted  Programs  (28  CFR 
41.31).  Aldiough  section  103(d)  of  die 
Rehabihtation  Act  Amendments  of  1986 
changed  the  statutory  term 
"handicapped  individual"  to  "individual 
with  handicaps,"  die  legislative  history 
of  this  amendment  indicates  that  no 
substantive  change  was  intended.  Thus, 
although  the  term  has  been  changed  in 
this  regulation  to  be  consistent  with  die 
statue  as  amended,  the  definition  is 
unchanged.  In  particular,  although  the 
term  as  revised  refers  to  "handicaps"  in 
the  plural,  it  does  not  exclude  persons 
who  have  only  one  handicap. 

The  definition  of  "qualified  individual 
widi  handicaps"  is  die  same  as  the 
definition  of  "qualified  handicapped 
person '  with  respect  to  services 
appearing  in  the  section  504 
Coordination  Regulation  for  Federally 
Assisted  Programs  (28  CFR  41.32(b)). 


The  definition  provides  that  a  qualified 
individual  with  handicaps  is  an 
individual  with  handicaps  who  meets 
the  essential  eligibility  requirements  of 
participation  in  the  program  or  activity. 
One  commenter  noted  that  the  FCA  had 
used  the  Department  of  Justice 
"Federally  Assisted"  guidelines  as  a 
model  for  its  definition  for  "qualified 
handicapped  individual."  But  the 
commenter  stated  that  the  FCA  had  not 
addressed  die  extent  to  which  the 
agency  must  provide  aids  or 
accommodations  to  ensure  that  such 
person  has  equal  opportunity  to 
participate  in  and  benefit  from  the 
program.  The  commenter  questioned 
why  the  agency  had  omitted 
"reasonable  accommodation"  from  the 
language  in  the  definition.  The 
commenter  referred  FCA  to  the 
regulations  of  the  Federal  Election 
Commission  and  to  the  Supreme  Court 
decision  in  Alexander  v.  Choate,  469 
U.S.  287  (1985)  as  support  for  its  position 
that  applicants  for  employment  were  to 
be  provided  reasonable  accommodation. 
The  FCA  Board  has  determined  that 
§  606.640  adequately  addresses  this 
commenter's  concerns.  However,  the 
Board  has  amended  the  regulation  to 
include  a  sentence  that  indicates  that  a  • 
qualified  individual  with  handicaps  with 
respect  to  employment  is  a  qualified 
handicapped  person  as  defined  in  29 
CFR  1613.702(f),  which  is  made 
applicable  to  this  part  by  §  606.640.  The 
addition  of  this  language  does  not 
change  existing  regulations  applicable  to 
employment 

"Section  504"  means  section  504  of  the 
Rehabilitation  Act  of  1973.  as  amended. 
-  This  definition  has  not  been  changed 
except  that  a  reference  to  the  1986 
Amendment  has  been  added. 

One  commenter  on  a  technical  matter 
stated  that  the  numbering  used  by  the 
agency  is  not  consistent  widi  proper 
Federal  Register  format.  This  has  been 
corrected  in  the  final  regulation. 

Section  806.810    Self-evaluation. 

The  regulation  provides  that  the 
agency  shall  conduct  self-evaluation  of 
its  compliance  with  section  504  within 
one  year  of  the  effective  date  of  the 
regulation.  The  regulation  has  been 
changed  to  eliminate  references  to 
consultation  but  provides  that  the  self- 
evaluation  process  shall  include  an 
opportunity  for  interested  persons, 
including  individuals  with  handicaps  or 
oiganizations  representing  individuals 
with  handicaps,  to  participate  in  the 
self-evaluation  process  and  the 
development  of  transition  plans  by 
submitting  comments  (both  oral  and 
written). 


19886        Faderal  Regbto  /  Vol.  53.  No.  105  /  Wednesday.  June  1,  1988  /  Rules  and  Regulationg 


Federal  Regtoter  /  Vol.  53.  No.  105  /  Wednesday.  June  1.  1988  /  Rules  and  Regulations 


19887 


One  commenter  wdcomed  the  ' 

requirement  that  the  agency  maintain  "a 
list  of  the  interested  persons  consulted" 
in  the  perfonnance  of  the  self- 
evaluation.  Experience  has  shown  that 
self-evaluation  is  a  valuable  means  of 
establishing  a  working  relationship  with 
individuals  with  handicaps  that 
promotes  both  effective  and  efficient 
implementation  of  section  504.  This  final 
rule  has  been  amended  to  utilize 
language  that  provides  an  opportunity 
for  interested  persons  to  participate  in 
the  process  consistent  with  the  Federal 
Advisory  Committee  Act  (5  U.S.C.  app.]. 

Section  606.611    Notice. 

The  regulation  requires  the  agency  to 
disseminate  sufficient  information  to 
employees,  appBcants,  participants, 
beneficiaries,  and  other  interested 
persons  to  apprise  them  of  rights  and 
protections  afforded  by  section  504.  The 
regulation  leaves  to  the  agency  the 
discretion  to  use  whatever  manner  the 
agency  finds  necessary  to  apprise  such 
persons  of  the  protections  against 
discrimination  assured  them  by  section 
504  and  this  regulation. 

One  commenter  suggested  that 
notification  of  the  FCA  policy  regarding 
nondiscrimination  should  also  be 
included  in  die  regulation  and 
distributed  in  recruitment  materials  as 
well  as  in  general  information.  The 
commenter  also  suggested  that  the  FCA 
should  make  available  to  the  persons 
enumerated  in  the  regulation 
information  regarding  the  provisions  of 
this  part  and  its  applicability  to  the 
programs  and  activities  of  the  FCA. 
Anodier  commenter  suggested  die  FCA 
amend  the  regulation  to  provide  that  the 
information  "effectively"  apprise 
persons  of  their  rights  and  protections 
against  discrimination.  In  this  manner, 
the  commenter  believed  the  agency 
would  be  in  a  position  to  test  the 
methods  it  selected  to  accompUsh  the 
piuposes  of  notification. 

llie  Board  has  not  adopted  these 
suggestions.  In  allowing  the  agency  to 
have  the  flexibility  to  determine  the  best 
method  by  which  information  may  be 
conveyed  to  various  interested  parties, 
the  agency  is  in  the  best  position  to 
specifically  target  its  audience  to  fully 
inform  sudi  persons  of  their  ixt}tections 
against  discrimination. 

With  respect  to  the  suggestion  of  the 
inclusion  of  the  term  "effectively"  in  the 
regulation,  the  Board  believes  this  is 
already  addressed  in  the  regalatimL  The 
regulation  provides  that  inforniati<Hi 
shall  be  made  available  to  persons  in 
.  the  manner  die  agency  finds  necessary 
to  apprise  them  of  their  rights.  A  method 
of  communication  that  does  not  make 
this  information  available  in  an 


accessible  form  to  individuals  with 
handicaps  would  not  comply  with  the 
regulation.  The  tegulatkm  has  not  been 
changed. 

Section  606.630    General  prohibitions 
against  discrimination. 

The  regulation  is  an  adaptation  of  the 
corresponding  section  of  the  section  504 
Coordination  Regulation  for  Federally 
Assisted  Programs  (28  CFR  41.51). 
Paragraph  (a]  restates  the 
nonchscrimination  mandate  of  section 
504.  The  remaining  paragraphs  in  the 
regulation  establish  the  general 
principles  for  analyzing  whether  any 
particular  action  of  the  agency  violates 
the  mandate.  These  principles  serve  as 
the  analytical  foundation  for  the 
remaining  sections  of  the  regulation.  If 
the  agency  violates  a  provision  in  any  of 
the  subsequent  sections,  it  will  also 
violate  one  of  the  general  prohibitions 
found  here.  Where  there  is  no  applicable 
subsequent  provision,  the  general 
prohibitions  stated  in  this  section  apply. 

Paragraph  (b)  prohibits  overt  denials 
of  equal  treatment  of  individuals  with 
handicaps.  The  agency  may  not  refuse 
to  provide  an  individual  with  handicaps 
with  an  equal  opportimity  to  participate 
in  or  ben^t  fnmi  a  program  simply 
because  the  person  is  handicapped.  The 
preamble  to  the  proposed  regulation 
states  that  such  blatantly  exclusionary 
practices  often  result  from  the  use  of 
irrebuttable  presumptions  that 
absolutely  exclude  certain  classes  of 
disabled  persons  from  participation  in 
programs  or  activities  without  regard  to 
an  individual's  actual  abiUty  to 
participate.  Use  of  an  irrebuttable 
presumption  is  permissible  only  when  in 
all  cases  a  physical  condition  by  its  very 
nature  would  prevent  an  individual  from 
meeting  the  essential  eligibility 
requirements  for  participation  in  the 
activity  in  question.  It  would  be 
permissible,  therefore,  to  exclude 
without  an  individual  evaluation  all 
persons  who  are  blind  in  both  eyes  from 
eligibbty  for  employment  as  an  operator 
of  SB  agency  vehicle;  but  it  may  not  be 
permissiUe  to  disqualify  automatically 
all  those  who  are  blind  in  lust  tme  eye. 
Two  commenters  objected  to  the  use  of 
the  irrebuttable  presumption  in  applying 
the  FCA  regulations.  One  commenter 
believed  such  presiunption  is  never 
justified,  while  the  other  commenter 
noted  that  the  mere  possession  of  a 
handicap  is  not  penntssible  grounds  for 
assuming  an  inability  to  fnnctian  in  a 
particular  context.  While  the  Board 
agrees  that  such  a  presumption  woold 
be  valid  only  in  extremely  narrow 
circumstances,  it  does  not  agree  that  it 
may  never  be  used.  The  Board  believes 
that  the  agency  may  utilize  the 


presumption  in  appropriate 
circumstances.  Paragraph  (b)  also 
prohibits  the  agency  from  directly,  or 
through  other  arrangements, 
undertaking  actions  the  purpose  or 
effect  of  whidi  would  be  to  discriminate 
against  incttviduals  with  handicaps  on 
the  basis  of  their  handicap  or  defeat  or 
substantially  impair  a  program  or 
activity  especially  targeted  at 
individuals  with  handicaps. 

Paragraph  (c)  provides  that  the 
exclusion  of  ncmhandicapped  persons 
from  the  programs  specially  targeted  at 
individuals  with  handicaps  or  the 
exclusion  of  a  specific  class  of 
individuals  with  handicaps  fwm  a 
program  targeted  at  another  class  of 
individuals  with  handicaps  is  not 
prohibited  by  this  part. 

Paragraph  (d)  states  that  the  agency 
shall  conduct  its  programs  and  activities 
in  the  most  integrated  setting, 
appropriate  to  the  needs  of  qualified 
individuals  with  handicaps. 

Two  commenters  objected  to  the 
FCA's  omi8si(Hi  of  the  section  of  the 
section  504  Coordination  Regulation  for 
Federally  Assisted  Programs,  which 
would  have  prohibited  the  FCA  from 
aiding  or  assisting  an  agency,  ' 

organization,  or  person  that 
discriminates  on  the  basis  of  handicap 
in  providing  an  aid,  benefit,  or  service  to 
the  beneficiaries  of  the  recipient's 
program.  FCA  does  not  provide  such 
assistance  and  the  Board  has 
determined  that  including  such  language 
in  this  regulation  would  be 
inappropriate. 

One  commenter  believed  that  the  , 

United  States  Supreme  Court's  decision 
in  Community  Television  of  South 
California  v.  Gottfried,  450  U.S.  488 
(1983).  permits  F^leral  agencies,  through 
their  rulemaking  procedures,  to  impose 
upon  prospective  licensees  or  certified 
entities  a  duty  not  to  discriminate 
against  individuals  with  handicaps. 
Section  504  does  not.  of  itself,  extend  an 
agency's  regulatory  authority  to  the 
activities  of  entities  subject  to  its 
regulation.  Contrary  to  the  assertion  of 
the  commenter.  Community  Television 
does  not  su{^>ort  the  exercise  of  such 
authority,  as  the  focus  of  the  decision  is 
on  the  uoderiying  regulatory  statute.  The 
Court  does  not  indicate  that  section  504 
itself  could  serve  as  a  source  of  such 
regulatory  authority.  Neither  the  Farm 
Credit  Act  trf  1971.  as  amended,  nor  any 
other  statute  provides  the  FCA  with  a 
clear  grant  of  statutory  audiority  to 
enforce  section  504  against  die  Farm 
(>edit  System  institutions. 

One  commenter  noted  that 
constractioa  of  additionel  buildings  at 
an  existing  site  riiould  not  be  excluded 


from  the  coverage  of  this  section.  The 
Board  has  determined  that  such  an 
inclusion  would  be  redundant  as 
§  606.650  addresses  this  issue. 

A  Federal  agency  commenter 
suggested  inclusion  of  provisions 
regarding  participation  of  a  qualified 
individual  with  handicaps  as  a  member 
of  a  planning  or  advisory  board,  and  for 
not  otherwise  limiting  a  qualified 
individual  with  handicaps  in  the 
enjoyment  of  some  right  or  privilege 
given  to  others  receiving  aid,  benefit,  or 
service  from  the  agency.  These  two 
sections  were  inadvertendy  omitted 
from  the  proposed  regulation  and  have 
been  incorporated  in  the  final  version. 

Section  606.640   Employment 

Section  640  prohibits  discrimination 
on  the  basis  of  handicap  in  employment 
by  the  agency.  Courts  have  held  that 
section  504,  as  amended  in  1978.  covers 
the  employment  practices  of  Executive 
agencies.  Gardner  v.  Mom's,  752  F.2d 
1271, 1277  (8di  Cir.  1985);  Smith  v. 
United  States  Postal  Service,  742  F.2d 
257,  259-260  (6di  Cir.  1984);  Prewitt  v. 
United  States  Postal  Service.  662  F.2d 
292,  302-04  (5th  Cir.  1981);  Contra 
McGuiness  v.  United  States  Postal 
Service,  744  F.2d  1318, 1320-21  (7tii  Cir. 
1984);  Boyd  v.  United  States  Postal 
Service,  752  F.2d  410,  413-14  (9th  Cir. 
1985). 

Courts  uniformly  have  held  that  in 
order  to  give  effect  to  section  501  of  the 
Rehabilitation  Act,  which  covers 
Federal  employment,  the  administrative 
procedures  of  section  501  must  be 
followed  in  processing  complaints  of 
employment  discrimination  under 
section  504.  Smith,  742  F.2d  at  262; 
Prewitt,  662  F.2d  at  304. 

Accordingly.  }  606.640  of  this  rule 
adopts  the  definitions,  requirements, 
and  procedures  of  section  501  as 
established  in  regulations  of  the  EEOC 
at  29  CFR  Part  1613.  In  addition  to  diis 
section,  1 60ae70(b)  specifies  that  the 
agency  will  use  the  existing  EEOC 
procedures  to  resolve  allegations  of 
employment  discrimination. 
Responsibility  for  coordinating 
enforcement  of  Federal  laws  prohibiting 
discrimination  in  employment  is 
assigned  to  the  EEOC  by  Executive 
Order  12067,  3  CFR,  1978  Comp.  p.  206. 
Under  diis  authority,  the  EEOC 
established  Governmentwide  standards 
on  nondiscrimination  in  employment  on 
the  basis  of  handicap. 

Although  one  commenter  aigued  that 
this  section  is  too  brief  and  weak  and 
one  commenter  requested  a  list  of 
examples  of  reasonable 
accommodations,  the  Board  has  adopted 
the  EEOC's  recommendation  that  to 
avoid  duplicative,  competing,  or 


conflicting  standards  with  respect  to 
Federal  employment,  reference  to  the 
Governmentwide  EEOC  rules  is 
sufficient  The  final  rule  has  not  been 
.  changed  except  that  a  reference  to  the 
EEOC  has  been  added. 

Section  606.649   Program  accessibility: 
Discrimination  prohibited. 

This  regulaticm  states  the  general 
nondiscrimination  principle  underlying 
the  program  accessibility  requirements 
of  SS  806.650  and  606.651.  No  comments 
were  received  to  the  regulation  and  the 
regulation  is  unchanged. 

Section  606.650   Program  accessibility: 
Existingfacilities. 

The  proposed  regulation  adopts  the 
program  accessibility  concept  found  in 
the  section  504  coordination  regulation 
for  programs  or  activities  receiving 
Federal  financial  assistance  (28  CFR 
41.57),  with  certain  modifications.  Ilius. 
§  606.650  requires  that  each  agency 
program  or  activity,  when  viewed  in  its 
entirety,  be  readily  accessible  to  and 
usable  by  individuals  with  handicaps. 
Hie  regulation  also  makes  clear  that  the 
agency  is  not  required  to  make  each  of 
its  existing  facilities  accessible 
(S  606.650(a)(1)).  However,  S  606.65a 
unlike  28  CFR  41.57,  places  explicit 
limits  on  the  agency's  obligation  to 
ensure  program  accessibility 
(§  606i50(a)(2)).  The  "undue  financial 
and  administrative  burdens"  language 
found  at  (  60e.650(a)(2)  is  based  on  the 
Supreme  Court's  statement  in  ' 
Southeastern  Community  College  v. 
Davis.  442  U.S.  397  (1979),  diat  section 
504  does  not  require  modifications  that 
would  result  in  "undue  financial  and 
administrative  burdens."  442  U.S.  at  412. 

This  interpretation  is  supported  by  the 
Supreme  Court's  decision  in  Alexander 
V.  Choate.  460  U.S.  287  (1985).  Alexander 
involved  a  challenge  to  the  State  of 
Tennessee's  reduction  of  inpatient 
hospital  care  coverage  under  Medicaid 
from  20  to  14  days  per  year.  Plaintiffs 
argued  that  this  reduction  violated 
section  504  because  it  had  an  adverse 
impact  on  handicapped  persons.  The 
Court  assumed  without  deciding  that 
section  504  reaches  at  least  some 
conduct  that  has  an  unjustifiable 
disparate  impact  on  handicapped 
people,  but  held  that  the  reduction  was 
not  "the  sort  of-disparate  impact" 
discrimination  that  might  be  prohibited 
by  section  504  or  its  implementing 
regulaUoiL  Id.  at  299.  Alexander 
supports  the  positioa  based  on  Davis 
and  earlier  lower  court  decisions,  that  in 
some  situations,  certain 
accommodations  may  so  alter  an 
agency's  program  or  activity,  or  entail 
such  extensive  costs  and  administrative 


burdens  that  the  refusal  to  undertake 
the  accommodations  is  not 
discriminatory.  Two  commenters 
objected  to  the  use  of  the  fundamental 
alteration  and  undue  financial  and 
administrative  burdens  language  in  the 
regidation.  One  commenter  stated  that 
the  agency  is  interpreting  the  Davis  case 
too  broadly.  It  suggested  that  the 
alteration  and  burdens  language  be 
deleted,  and  that  "undue  hardship"  be 
utilized  as  more  specific,  less 
discriminatory,  and  a  more  positive  term 
than  "burden."  Hie  other  commenters 
stated  that  by  adopting  this  language  the 
FCA  has  failed  to  parallel  rules  for 
federally  assisted  programs,  contrary  to 
the  intent  of  Congress.  It  believed  the 
agency's  interpretation  of  the  Davis  case 
is  inaccurate.  It  criticized  the  case  law 
cited  by  the  agency  and  stated  that  a 
number  of  more  recent  cases  support  the 
commenter's  position. 

In  the  alternative,  two  commenters 
suggested  that,  should  the  regulation 
contain  the  fundamental  alteration  and 
burdens  language,  the  budget  of  the 
agency  as  a  whole  should  be  the 
standard  for  determining  whether  an 
accommodation  is  burdensome.  They 
believed  that  without  this  approach, 
every  accommodation  is  likely  to  be 
unduly  burdensome,  and  that  as  all  of 
the  resources  of  the  agency  are 
taxpayers'  monies,  none  may  be  used  to 
support  discrimination.  One  commenter 
noted  as  support  for  its  position  that  the 
Department  of  Labor  adopted  a  similar 
regulation  and  suggested  that  the  FCA 
pattern  the  regulation  after  the 
Department  of  Labor. 

The  Supreme  Court  in  Davis  was  not 
explicit  in  specifying  what  constitutes 
an  "undue  burden."  The  Board  notes 
that  subsequent  court  decisions  have 
not  given  equal  weight  to  each  factor 
and  have  focused  on  the  total  impact  the 
requested  modification  would  have  on 
the  program  or  activity  in  question.  See, 
e.g.,  Alexander  v.  Choate,  supra;  Dopico 
v.  Goldschmidt,  518  F.  Supp.  1181 
(S.D.N.Y.  1981)  rev'd  on  other  groimds, 
687  F.2d  (2d  Cir.  1982),  American  Public 
Transit  Assn.  v.  Lewis,  655  F.2d  1272 
(O.C.  Cir.  1981).  However,  die  Board 
believes  its  interpretation  of  Davis  is 
both  proper  and  consistent  with  the 
lower  courts'  interpretation  of  Davis. 
The  commenters  cited  no  case  law 
overturning  Davis  or  other  regulations 
which  include  the  fundamental 
alteration  or  undue  burdens  language. 
The  case  law  cited  by  the  FCA  remains 
valid.  Accordingly,  the  Board  rejects  the 
suggestions  of  the  commenters. 

For  the  record,  the  Board  wishes  to 
emphasize  that  the  agency  is  not  funded 
by  taxpayers'  monies  but  rather  the 
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agency  is  funded  by  assessments  on  the 
institutions  of  the  Farm  Credit  System. 
An  accommodation  that  results  in  an 
excessive  Hnancial  burden  on  the 
agency,  causing  an  increase  in 
assessments  to  System  institutions, 
could  be  challenged  by  those 
institutions.  Accordingly,  the  Board 
beheves  that  the  fundamental  alteration 
an  undue  burdens  language  is 
reasonable  and  necessary. 

The  Board  does  not  agree  with  the 
commenter's  suggestion  that  the 
relevant  inquiry  is  whether  there  would 
be  an  undue  hardship  based  on  the 
resources  of  the  agency  as  a  whole. 
Were  the  agency  to  consider  the  entire 
budget,  diverting  funds  from  one 
program  to  another  could  result  in  the  - 
agency's  being  unable  to  carry  out  its 
statutorily  mandated  functions.  The 
agency  has  a  strong  and  vigorous 
commitment  to  section  504  and  these 
regulations.  The  Board  expects  the 
agency  to  consider  all  reasonable 
approaches  for  providing 
accommodations  to  individuals  with 
hcmdicaps  and  expects  that  the  agency 
will  assert  the  undue  burdens  defense 
only  where  it  is  clear  that  no  reasonable 
alternatives  exist.  The  Board  disagrees 
with  the  commenter's  assertion  that 
every  accommodation  is  likely  to  be 
defined  as  unduly  burdensome. 

Section  606.650(b)  sets  forth  the 
means  by  which  program  accessibility 
may  be  achieved  and  specifies  that  in 
choosing  methods,  the  agency  shall  give 
priority  to  those  methods  that  provide 
the  most  integrated  setting  appropriate. 
In  the  interest  of  effective  and  cost 
efficient  accommodations,  the  Board  has 
adopted  the  suggestion  of  one 
commenter  that  the  agency  provide  an 
opportunity  for  the  person  to  be 
accommodated  to  provide  input 
regarding  accommodations  to  be  made. 
Sections  e06.650(a)(2)  and  606.660(d)  of 
the  regulation  have  been  amended        , 
accordingly.  Another  commenter 
suggested  that  the  agency  have 
wheelchairs  on  hand  to  accommodate 
disabled,  elderly,  or  weary  persons.  It  is 
the  agency's  policy  to  maintain  the 
necessary  auxiliary  aids  to  assist  { 

individuals  with  handicaps  with 
whatever  their  disability  may  require. 
However,  wheelchairs  are  considered  a 
personal  aid  and  not  an  auxiliary  aid  at 
defined  in  this  regulation.  Therefore. 
FCA  has  no  obligation  to  provide  this 
benefit  but  may  choose  to  do  so  as  a 
special  service. 

Paragraphs  (c)  and  (d)  establish  time 
periods  for  complying  with  the 
accessibility  requirements  and  state  that 
aside  from  structural  changes,  all  other 
necessary  steps  to  achieve  compUance 


shall  be  taken  within  60  days.  Where 
structural  modifications  are  required, 
they  shall  be  made  as  soon  as 
practicable,  but  in  no  event  later  than  3 
years  after  the  effective  date  of  the 
regulation.  Paragraph  (d)  of  the   ' 
regulation  has  been  amended  to  provide 
an  opportunity  for  interested  persons  to 
participate  consistent  with  the  Federal 
Advisory  Committee  Act  (5  U.S.C.  app.). 

Section  606.651    Program  accessibility: 
New  construction  and  alterations. 

Section  606.651  provides  that  those 
buildings  that  are  constructed  or  altered 
by,  on  behalf  of.  or  for  the  use  of  the 
agency  shall  be  designed,  constructed, 
or  altered  to  be  readily  accessible  to 
and  usable  by  individuals  with 
handicaps  in  accordance  with  41  CFR 
101-19.600  to  101-19.607. 

The  proposed  regulation  adopts  the 
existing  Architectural  Barriers  Act  (42 
U.S.C.  4151-4157)  standard  for  section 
504  compUance,  as  applicable  to  agency 
buildings.  As  the  buildings  subject  to 
this  regulation  would  also  be  subject  to 
the  Architectural  Barriers  Act,  adopting 
this  standard  will  avoid  duplicative  and 
possibly  inconsistent  standards. 
However,  existing  buildings  leased  by 
the  agency  after  the  effective  date  of  the 
regulation  are  not  required  to  meet  the 
new  construction  standard.  It  should  be 
noted,  however,  that  the  requirement  of 
S  606.650  do  apply  to  such  structures. 
Two  commenters  objected  to  excluding 
buildings  leased  by  the  FCA  after  the 
effective  date  of  the  regulation.  One 
commenter  stated  that  such  buildings 
leased  after  August  7, 1984,  die  effective 
date  of  the  Uniform  Federal 
Accessibility  Standards,  should  be 
required  to  meet  the  new  construction 
standards.  The  other  commenter  stated 
that  the  decision  in  Rose  v.  United 
States  Postal  Service.  77A  F.2d  1355  (9di 
Cir.  1985)  held  that  leased  buildings  are 
required  to  meet  the  new  construction 
standard.  In  addition,  the  commenter 
suggested  that  the  final  regulation 
should  clarify  the  fact  that  leased 
buildings  are  require  to  comply  with  the 
Architectiu-al  BaJriers  Act.  It  notes  that 
such  clarification  has  already  been 
made  by  18  other  agencies  and  that  FCA 
action  on  this  matter  will  both  reflect 
and  accepted  practice  and  prevent 
confusion  about  the  reach  of  the 
Architectiu'al  Barriers  Act. 

In  Rose  v.  United  States  Postal 
Service,  the  Ninth  circuit  held  that  the 
Architectural  Barriers  Act  requires 
accessibility  at  the  time  of  lease.  The 
Rose  court  did  not  address  the  issue  of 
whether  section  504  likewise  requires 
accessibility  as  a  condition  of  lease,  and 
the  case  was  remanded  to  the  District 
Court  for,  among  other  things. 


consideration  of  that  issue.  The  agency 
may  provide  more  specific  guidance  on 
section  504  requirements  for  leased 
buildings  after  litigation  is  completed. 

Section  606.660    Communications. 

The  regulation  contains  the  standards 
by  which  the  FCA  will  ensure  effective 
communication  with  participants  in  its 
programs  and  activities.  One  commenter 
suggested  that  the  FCA  add  a  provision 
to  the  regulation  that  would  require  the 
agency  to  provide  captioning  on  its  Aims 
and  vedeotapes.  The  Board  believes  it  is 
unnecessary  to  specify  a  particular 
manner  of  compliance  with  the 
regulation  and  has  rejected  this 
suggestion.  One  commenter  reiterated 
its  comments  made  to  §  606.650 
regarding  the  use  of  the  fundamental 
alteration/undue  burdens  defenses  by 
the  FCA.  For  the  reasons  set  forth  in 
regard  to  S  606.650,  the  Board  believes 
the  retention  of  the  language  is 
appropriate  and  the  regulation  has  not 
been  changed. 

Section  606.670    Compliance 
procedures 

The  regulation  establishes  a  detailed 
complaint  processing  and  review 
procedure  for  resolving  allegations  of 
discrimination  in  FCA's  programs  and 
activities  in  violation  of  section  504.  One 
commenter  recommended  expanding 
this  section  to  include  (1)  a  provision  for 
obtaining  the  expertise  of  the 
Architectiiral  Barriers  Compliance 
Board  to  help  resolve  deficiencies  in 
construction  or  location  of  facilities;  (2) 
a  provision  for  judical  review;  (3)  a 
provision  to  ensure  that  all  other 
regulations,  forms,  and  directives  issued 
by  the  FCA  are  susperseded  by  the 
nondiscrimination  requirements  of  this 
regulation;  (4)  a  provision  for  the  award 
of  attorney's  fees  in  administrative 
procedures:  and  (5)  a  provision  for  the 
availability  of  compensation  to  the 
prevailing  party.  The  Board  has  not 
adopted  these  suggestion  as  they  go 
beyond  the  requirements  of  section  504. 
The  Board  believes  the  existing 
provisions  in  the  regulation  fully  protect 
the  rights  of  individuals  with  handicaps 
and  carry  out  both  the  letter  and  spirit 
of  section  504. 

One  commenter  noted  the  FCA 
proposed  rules  failed  to  inform 
complainants  of  the  address  to  which 
complaints  should  be  sent  and 
recommended  this  be  included  in  the 
final  regulation.  The  regulation  has  been 
amended  to  include  the  address  and  to 
correct  the  title  of  the  designated 
official. 

Another  suggestion  related  to  the 
language  in  paragraph  (e)  of  the 


regulation  which  states  that  the  agency 
shall  make  reasonable  efforts  in 
referring  a  complaint  over  which  it  does 
not  have  jurisdiction.  The  commenter 
stated  that  FCA's  obligation  to  refer 
these  complaints  is  alraolute  and 
recommended  the  agency  adopt 
language  similar  to  that  contained  in  the 
Federal  Election  Commission's  final 
regulation.  The  Board  has  not  adopted 
this  suggestion  because  the  agency  may 
not  always  be  able  to  refer  a  complaint, 
e.g.,  when  no  Federal  agency  woidd 
have  jurisdiction  or  insufficient 
information  was  provided. 

One  commenter  requested  that  the 
FCA  amend  the  regulation  to  provide 
notice  to  the  complainant  if  a  decision  is 
made  to  dismiss  the  complaint  without 
prejudice.  The  commenter  also 
suggested  that  the  FCA  amend  its 
regulations  to  provide  that  a 
complainant  is  able  to  pursue  a  private 
right  of  action  in  the  courts  without 
invoking  the  FCA's  internal  |»ocedures, 
or  after  preliminary  but  not  final 
findings  have  been  issued  by  the  FCA. 
The  commenter  was  concerned  that  the 
existence  of  an  administrative  hearing 
process  may  result  in  the  waiver  of  an 
individual  complainant's  right  to  have 
his  or  her  action  heard  in  court 

This  commenter  expressed  concern 
that  the  regulation  provide  that  any 
person  be  allowed  to  file  on  behalf  of  an 
individual  or  class  of  persons  when  the 
complainant  has  been  subjected  to 
discrimination.  It  was  pointed  out  that 
this  procedure  may  be  necessary  in  the 
case  of  individuals  with  handicaps 
because,  due  to  their  disability,  such 
persons  may  be  unable  to  fully 
effectuate  their  rights.  Having  someone 
else  file  on  their  behalf  would  ensure 
that  their  rights  are  protected.  The 
commenter  also  questioned  the  absence 
of  any  statement  regarding  the 
availability  of  compensatory  damages  to 
a  complainant  The  commenter  believed 
it  is  very  difficult  for  an  agency 
employee  or  an  applicant  for  benefits  or 
services  to  successfully  sue  a  Federal 
agency.  It  was  argued  that  such 
compensatory  relief  would  encourage 
agency  compliance  with  the  regidations 
and  would  result  in  the  agency 
responding  in  a  more  expeditious 
manner  to  those  complaints  than  the 
agency  might  otherwise.  It  believed 
there  is  no  reason  why  the  "make 
whole"  philosophy  in  all  compensatory 
relief  situations  should  not  apply  to 
enforcement  under  these  regulations. 

With  respect  to  the  commenter's 
concern  regarding  the  availability  of  a 
complainant's  rij^t  to  obtain  direct 
judicial  relief,  the  Board  notes  that  die 
Administrative  Procedures  Act  5  U.S.C. 


554-557.  provides  a  Federal  court 
jurisdiction  to  review  an  agency's  final 
decision.  It  is  beyond  the  Board's 
jurisdiction  to  specify  that  a  de  novo 
review  is  avaUable  to  complainants 
seeking  judical  review  of  final  agency 
decisions.  This  issue  is  for  the  courts  to 
decide.  That  is  also  true  for  the  issue  of 
availability  of  a  private  right  of  action, 
either  without  invoking  FCA's 
compliance  procedures  or  after  issuance 
of  letters  of  findings. 

In  response  to  the  question  of  the 
commenter  regarding  who  may  file  a 
complaint  the  Board  notes  the  definition 
of  "complete  complaint"  and  that  the 
regulation  provides  that  the  agency  is 
required  to  accept  and  investigate  all 
complete  complaints.  The  Board 
believes  it  is  not  necessary  to  amend  the 
regulation  in  this  regard.  One 
commenter  made  the  suggestion  that  the 
agency  notify  a  complainant  when  a 
complaint  is  incomplete  and  provide  an 
opportunity  to  remedy  the  defect  The 
Board  beheves  that  it  is  unnecessary  to 
provide  for  this  in  the  regulation  as  a 
rejection  of  the  complaint  as  incomplete 
serves  this  purpose. 

In  a  technical  suggestion,  a  Federal 
agency  commenter  suggested  that 
wording  be  inserted  in  paragraph  (b)  to 
clarify  that  the  regulations  governing  the 
filing  of  employment-related  complaints 
are  those  established  by  the  EEOC.  The 
regulation  has  been  amended  to  include 
this  reference. 

List  of  Subjects  in  12  CFR  Part  686 

Blind,  Civil  rights,  Deaf,  Disabled, 
Discrimination  against  handicapped. 
Equal  employment  opportunity.  Federal 
buildings  and  facilities.  Handicapped, 
Nondiscrimination,  Physically 
handicapped. 

Chapter  VI.  Tide  12.  of  die  Code  of 

Federal  Regidations  is  amended  by 
adding  Part  606  as  follows: 

PART  606— ENFORCEMENT  OF 
NONDISCRIMINA'nON  ON  THE  BASIS 
OF  HANDICAP  IN  PROGRAMS  OR 
ACTIVITIES  CONDUCTED  BY  THE 
FARM  CREDIT  ADMINISTRATION 

Sec. 

606.601    Purpose. 
606.002    Application. 
606.603    Definitions. 
606.604—606.600    [Reserved] 

606.610  Self-evaluation. 

606.611  Notice. 
606.612—606.629    [Reserved] 
606.630    General  prohibitions  against 

discrimination. 
606.631—606.639    [Reserved] 
606.640    Employment. 
606.641—606.648    [Reserved] 


606.649  Program  accessibility: 
Discrimination  prohibited. 

606.650  Program  accessibility:  Existing 
facility. 

606.651  Program  accessibility:  New 
construction  and  alterations. 

606.652—606.659    [Reserved] 
606.060    Communications. 
606.661—008.068    (Reserved) 
606.670    CompUance  procedures. 
606.671—006.990    [Reserved] 
Authority:  29  US.C  794. 

§  606.601    PurpoM. 

The  purpose  of  this  part  is  to 
effectuate  section  119  of  the 
Rehabilitation  Comprehensive  Services, 
and  Developmental  Disabilities 
Amendments  of  1978.  which  amended 
section  504  of  the  Rehabilitation  Act  of 
1973  to  prohibit  discrimination  on  the 
basis  of  handicap  in  programs  or 
activities  conducted  by  Executive 
agencies  or  the  United  States  Postal 
Service. 


§606.602 

(a)  This  part  applies  to  all  programs  or 
activities  conducted  by  the  agency.  For 
example,  members  of  the  pubUc  may 
participate  in  the  following  "programs 
and  activities"  of  the  FCA: 

(1)  Attending  open  meetings  of  the 
Farm  Credit  Board. 

(2)  Making  inquiries  or  filing 
complaints. 

(3)  Using  the  FCA  library  in  McLean, 
Virginia. 

(4)  Seeking  employment  with  FCA. 

(5)  Attending  any  meeting,  conference, 
seminar,  or  other  program  open  to  the 
public. 

This  list  is  illustrative  only  and  failure  to 
include  an  activity  does  not  necessarily 
mean  that  it  is  not  covered  by  this 
regulation. 

(b)  This  regulation  does  not  apply  to 
the  institutions  that  are  regulated  or 
examined  by  the  FCA.  However,  this 
regulation  governs  the  conduct  of  FCA 
personnel,  in  their  interaction  with 
employees  of  such  institutions  and 
employees  of  other  Federal  agencies, 
while  discharging  their  official  FCA 
duties. 

§  606.603    Definitions. 
For  purposes  of  this  part  the  term: 

(a)  "Agency"  means  the  Farm  Credit 
Administration. 

(b)  "Assistant  Attorney  General" 
means  the  Assistant  Attorney  General, 
Civil  Rights  Division.  United  States 
Department  of  Justice. 

(c)  "Auxiliary  aids"  means  services  or 
devices  that  enable  persons  with 
impaired  sensory,  manual,  or  speaking 
skills  to  have  an  equal  opportunity  to 
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participate  in,  and  enjoy  the  benefits  of, 
programs  or  activities  conducted  by  the 
agency.  For  example,  auxiliary  aids 
useful  for  persons  with  impaired  vision 
include  readers,  Brailled  materials, 
audio  recordings,  and  other  similar 
services  and  devices.  Auxiliary  aids 
useful  for  persons  with  impaired  hearing 
include  telephone  handset  amplifiers, 
telephones  compatible  with  hearing 
aids,  telecommunication  devices  for 
deaf  persons  (TDDs),  interpreters,  note- 
takers,  written  materials,  and  other 
similar  services  and  devices. 

(d)  "Complete  complaint"  means  a 
written  statement  that  contains  the 
complainant's  name  and  address  and 
describes  the  agency's  alleged 
discriminatory  action  in  sufficient  detail 
to  inform  the  agency  of  the  nature  and 
date  of  the  alleged  violation  of  section 
504.  It  shall  be  signed  by  the 
complainant  or  by  someone  authorized 
to  do  so  on  his  or  her  behalL  Complaints 
filed  on  behalf  of  classes  or  third  parties 
shall  describe  or  identify  (by  name,  if 
possible)  the  alleged  victims  of  i 
discrimination.                                       | 

(e)  "Facility"  means  all  or  any  portion 
of  buildings,  structures,  equipment, 
roads,  walks,  parking  lots,  rolling  stock 
or  other  conveyances,  or  other  real  or 
personal  property. 

(f)  "Individual  with  handicaps"  means 
any  person  who  has  a  physical  or 
mental  impairment  that  substantially 
limits  one  or  more  major  life  activities, 
has  a  record  of  such  an  impairment,  or  is 
regarded  as  having  such  an  impairment 
As  used  in  this  definition,  the  phrase: 

(1)  "Hiysical  or  mental  impairment" 
includes: 

(i)  Any  physiological  disorder  or 
condition,  cosmetic  disfigurement,  or 
anatomical  loss  affecting  one  or  more  of 
the  following  body  systems: 
neurological;  musculoskeletal:  special 
sense  organs;  respiratory,  including 
speech  organs;  cardiovascular, 
reproductive;  digestive;  genitourinary; 
hemic  and  lymphatic;  sldn;  and 
endocrine;  or 

(ii)  Any  mental  or  psychological 
disorder,  such  as  mental  retardadon, 
organic  brain  syndrome,  emotional  or 
mental  illness,  and  specific  learning 
disabilities.  The  term  "physical  or 
mental  impairment"  includes,  but  is  not 
limited  to,  such  diseases  and  conditions 
as  orthopedic,  visual,  speech,  and 
hearing  impairments,  cerebral  palsy, 
epilepsy,  muscular  dystrophy,  multiple 
sclerosis,  cancer,  heart  disease, 
diabetes,  mental  retardation,  emotional 
illness,  and  drug  addiction  and 
alcoholism. 

(2)  "Major  life  activities"  includes 
functions  such  as  caring  for  oneself, 
performing  manual  tasks,  walking. 


seeing,  hearing,  speaking,  breathing, 
learning,  and  woridng. 

(3)  "Has  a  record  of  such  an 
impairment"  means  has  a  history  of,  or 
has  been  misclassified  as  having,  a 
mental  or  physical  impairment  that 
substantially  limits  one  more  major  life 
activities. 

(4)  "Is  regarded  as  having  an 
impairment"  means: 

(i)  Has  a  physical  or  mental 
impairment  that  does  not  substantially 
limit  major  life  activities  but  is  treated 
by  the  agency  as  constituting  such  a 
limitation; 

(ii)  Has  a  physical  or  mental 
impairment  that  substantially  limits 
major  life  activities  only  as  a  result  of 
the  attitudes  of  others  toward  such 
impairment;  or 

(iii)  Has  none  of  the  impairments 
defined  in  paragraph  (f)(1)  of  this 
definition  but  is  treated  by  the  agency 
as  having  such  an  impairment. 

(g)  "Qualified  individual  with 
handicaps"  means  an  individual  with 
handicaps  who  meets  the  essential 
eligibility  requirements  for  participation 
in  the  program  or  activity  conducted  by 
the  agency.  Widx  respect  to  employment 
a  qualified  individual  with  handicaps  is 
one  who  meets  the  definition  of 
"qualified  handicapped  person"  set  forth 
in  29  CFR  1613.702(f),  which  is  made 
appUcable  to  this  part  by  S  606.640  of 
this  rule. 

(h)  "Section  504"  means  section  504  of 
the  Rehabilitation  Act  of  1973  (Pub.  L 
93-112.  87  Stat  394  (29  U.S.C.  794)),  as 
amended  by  the  Rehabilitation  Act 
Amendments  of  1974  (Pub.  L  93-616, 88 
Stat  1817);  the  Rehabilitation, 
Comprehensive  Services,  and 
Developmental  Disabilities 
Amendments  of  1978  (Pub.  L  95-602. 92 
Stat  2955):  and  the  Rehabilitation  Act 
Amendments  of  1988  (Pub.  L  99-506, 100 
Stat  1810). 

§§6(»J04-e0SJ0t    [Raasrvidl 

S606.610    SeH-wahMtlon. 

(a)  The  agency  shall,  within  one  year 
of  the  effective  date  of  this  part 
evaluate  its  current  policies  and 
practices,  and  the  effects  thereof,  that 
do  not  or  may  not  meet  the  requirements 
of  this  part  and,  to  the  extent 
modification  of  any  such  policies  and 
practices  is  required,  the  agency  shall 
proceed  to  make  the  necessary 
modifications. 

(b)  The  agency  shall  provide  an 
opportunity  to  interested  persons, 
including  individuals  with  handicaps  or 
organizations  representing  individuals 
with  handicaps,  to  participate  in  the 
self-evaluation  process  by  submitting 
comments  (both  oral  and  written). 


(c)  The  agency  shall,  for  at  least  three 
years  following  completion  of  the 
evaluation  required  under  paragraph  (a) 
of  this  section,  maintain  on  file  and 
make  available  for  public  inspection: 

(1)  A  list  of  the  interested  persons 
who  commented,  with  copies  of 
comments  received; 

(2)  A  description  of  areas  examined 
and  any  problems  identified;  and 

(3)  A  description  of  any  modifications 
made. 

S  606.611    None*. 

The  agency  shall  make  available  to 
employees,  applicants,  participants, 
beneficiaries,  and  other  interested 
persons  such  information  regarding  the 
provisions  of  this  part  and  its 
applicability  to  the  programs  or 
activities  conducted  by  the  agency,  and 
make  such  information  available  to 
them  in  such  manner  as  the  agency  head 
finds  necessary  to  apprise  sudi  persons 
of  the  protections  against  discrynination 
assured  them  by  section  504  and  this 
regulation. 

H606.ei2-606.6M    [RMWved] 

9606.630    QefMraf  proMMtions  agaifwt 
cwdimmMiofL 

(a)  No  qualified  individual  with 
handicaps,  on  the  basis  of  handicap, 
shall  be  excluded  bom  participation  in. 
be  denied  the  benefits  of,  or  otherwise, 
be  subjected  to  discrimination  under 
any  program  or  activity  of  the  agency. 

(b)(1)  The  agency,  in  providing  any 
aid.  benefit  or  service,  may  not  directiy 
or  through  contractual  or  other 
arrengments.  on  the  basis  of  handicap: 

(i)  Deny  a  qualified  individual  with 
handicaps  the  oportunity  to  participate 
in  or  benefit  fit)m  the  activity,  aid, 
benefit  or  service; 

(ti)  Afford  a  qualified  individual  with 
handicaps  an  opportunity  to  participate 
in  or  benefit  from  the  aid,  benefit  or 
service  that  is  not  equal  to  that  afforded 
others; 

(iti)  Provide  a  qualified  individual 
with  handicaps  with  an  aid,  benefit  or 
service  that  is  not  as  effective  in 
affording  equal  opportunity  to  obtain  the 
same  result  to  gain  the  same  benefit,  or 
to  reach  the  same  level  of  achievement 
as  that  provided  to  others; 

(iv)  Provide  different  or  separate  aid. 
benefits,  or  services  to  individuals  with 
handicaps  or  to  any  class  of  individuals 
with  handicaps  than  is  provided  to 
others  unless  such  action  is  necessary  to 
provide  qualified  individuals  with 
handicaps  with  aid.  benefits,  or  services 
that  are  as  effective  as  those  provided  to 
others: 

(v)  Deny  a  qualified  individual  with 
handicaps  the  opportunity  to  participate 


as  a  member  of  planning  or  advisory 
boards; 

(vi)  Otherwise  limit  a  qualified 
individual  with  handicaps  in  the 
enjoyment  of  any  right  privilege, 
advantage,  or  opportunity  enjoyed  by 
others  receiving  the  aid,  benefit  or 
service. 

(2)  The  agency  may  not  deny  a 
qualified  individual  with  handicaps  the 
opportunity  to  participate  in  programs  or 
activities  that  are  not  separate  or 
different  despite  the  existence  of 
permissibly  separate  or  different 
programs  of  activities. 

(3)  The  agency  may  not  direcUy  or 
through  contractual  or  other 
arrangements,  utilize  criteria  or  methods 
of  administration  the  purpose  or  effect 
of  which  would: 

(i)  Subject  qualified  individuals  with 
handicaps  to  discrimination  on  the  basis 
of  handicap:  or 

(U)  Defeat  or  substantially  impair 
accomplishment  of  the  objectives  of  a 
program  or  activity  with  respect  to 
individuals  with  handicaps. 

(4)  The  agency  may  not  in 
determining  the  site  or  location  of  a 
facility,  make  selections  the  purpose  or 
effect  of  which  would: 

(i)  Exclude  individuals  with  handicaps 
from,  deny  them  the  benefits  of.  or 
otherwise  subject  them  to  discrimination 
under  any  program  or  activity  conducted 
by  the  agency:  or 

(ii)  Defeat  or  substantially  impair  the 
accomplishment  of  the  objectives  of  a 
program  or  activity  with  respect  to 
individuals  witii  handicaps. 

(5)  The  agency,  in  the  selection  of 
procurement  contractors,  may  not  use 
criteria  that  subject  qualified  individuals 
with  handicaps  to  discrimination  on  the 
basis  of  handicap. 

(c)  The  exclusion  of  nonhandicapped 
persons  from  the  benefits  of  a  program 
limited  by  Federal  statute  or  &cecutive 
order  to  individuals  with  handicaps  or 
the  exclusion  of  a  specific  class  of 
individuals  with  handicaps  from  a 
program  limited  by  Federal  statute  or 
Executive  order  to  a  different  class  of 
individuals  with  handicaps  is  not 
prohibited  by  this  part. 

(d)  The  agency  shall  administer 
programs  and  activities  in  the  most 
integrated  setting  appropriate  to  the 
needs  of  qualified  individuals  with 
handicaps. 

§9606.631-606.639    [ReMTved] 

9606.640    Employmwit 

No  qualified  individual  with 
handicaps  shall,  on  the  basis  of 
handicap,  be  subjected  to  discrimination 
in  employment  imder  any  program  or 
activity  conducted  by  the  agency.  The 


definitions,  requirements,  and 
procedures  of  section  501  of  the 
Rehabilitation  Act  of  1973  (29  U.S.C. 
791],  as  established  by  the  Equal 
Employment  Opportunity  Commission  in 
29  CFR  Part  1613,  shall  apply  to 
employment  in  the  agency. 

99606.641-606.646    [RMcrved] 


9606.646 

DitcflnihMrtlon  prohlbltwL 

Except  as  otherwise  provided  in 
9  606.650,  no  qualified  individual  with 
handicaps  shall,  because  the  agency's 
facilities  are  inaccessible  to  or  unusable 
by  individuals  with  handicaps,  be 
denied  the  benefits  of,  be  excluded  from 
participation  in,  or  otherwise  be 
subjected  to  discrimination  under  any 
program  or  activity  conducted  by  the 
agency. 

9606.650   Program accMslbHity: ExMlng 


(a)  General.  The  agency  shall  operate 
each  program  or  activity  so  that  the 
program  or  activity,  when  viewed  in  its 
entirety,  is  readily  accessible  to  and 
usable  by  individuals  with  handicaps. 
This  paragraph  does  not: 

(1)  Necessarily  require  the  agency  to 
make  each  of  its  existing  facilities 
accessible  to  and  usable  by  individuals 
with  handicaps: 

(2)  Require  the  agency  to  take  any 
action  that  it  can  demonstrate  would 
result  in  a  fundamental  alteration  in  the 
nature  of  a  program  or  activity  or  in 
undue  finandaland  administrative 
burdens.  In  those  circumstances  where 
agency  personnel  believe  that  the 
proposed  action  would  fundamentally 
alter  the  program  or  activity  or  would 
result  in  undue  financial  and 
administrative  burdens,  the  agency  has 
the  burden  of  proving  that  compliance 
with  paragraph  (a)  of  this  section  would 
result  in  sudi  alteration  or  burdens.  The 
decision  that  compliance  would  result  in 
such  alteration  or  burdens  must  be 
made  by  the  agency  head  or  his  or  her 
designee  after  considering  all  agency 
resources  available  for  use  in  the 
funding  and  operation  of  the  conducted 
program  or  activity,  and  must  be 
accompanied  by  a  written  statement  of 
the  reasons  for  reaching  that  conclusion. 
In  preparing  the  report,  the  agency  shall 
make  reasonable  efforts  to  ensure  that 
the  per8on(8)  to  be  accommodated  has 
an  opportunity  to  provide  relevant 
information.  If  an  action  would  result  in 
such  an  alteration  or  such  burdens,  the 
agency  shall  take  any  other  action  that 
would  not  result  in  such  an  alteration  or 
such  burdens  but  would  nevertheless 
ensure  that  individuals  with  handicaps 
receive  the  benefits  and  services  of  the 
program  or  activity. 


(b)  Methods.  The  agency  may  comply 
with  the  requirements  of  this  section 
through  such  means  as  redesign  of 
equipment  reassignment  of  services  to 
accessible  buildings,  assignment  of 
aides  to  beneficiaries,  home  visits, 
delivery  of  services  at  alternate 
accessible  sites,  alteration  of  existing 
facilities  and  construction  of  new 
facilities,  or  any  other  methods  that 
result  in  making  its  programs  or 
activities  readily  accessible  to~and 
usable  by  individuals  with  handicaps. 
The  agency  is  not  required  to  make 
structural  changes  in  existing  facilities 
where  other  methods  are  effective  in 
achieving  compliance  with  this  section. 
The  agency,  in  making  alterations  to 
existing  buildings,  shall  meet 
accessibility  requirements  to  the  extent 
compelled  by  the  Architectural  Barriers 
Act  of  1968,  as  amended  (42  U.S.C.  4151- 
4157),  and  any  regulations  implementing 
it.  In  choosing  among  available  methods 
for  meeting  the  requirements  of  this 
section,  the  agency  shall  give  priority  to 
those  methods  that  offer  programs  and 
activities  to  qualified  individuals  with 
handicaps  in  the  most  integrated  setting 
appropriate. 

(c)  Time  period  for  coiApIiance.  The 
agency  shall  comply  with  the  obligations 
established  under  this  section  within 
sixty  days  of  the  effective  date  of  this 
part  except  that  where  structural 
changes  in  facihties  are  undertaken, 
such  changes  shall  be  made  within  three 
years  of  the  effective  date  of  this  part, 
but  in  any  event  as  expeditiously  as 
possible. 

(d)  Transition  plan.  In  the  event  that 
structural  changes  to  facilities  will  be 
undertaken  to  achieve  accessibility,  the 
agency  shall  develop,  within  six  months 
of  the  effective  date  of  this  part,  a 
transition  plan  setting  forth  the  steps 
necessary  to  complete  such  changes, 
"rhe  agency  shall  provide  an  opportunity 
to  interested  persons,  including 
individuals  with  handicaps  or 
organizations  representing  individuals 
with  handicaps,  to  participate  in  the 
development  of  the  transition  plan  by 
submitting  comments  (both  oral  and 
written).  A  copy  of  the  transition  plan 
shall  be  made  available  for  public 
inspection.  The  plan  shall,  at  a 
minimum: 

(1)  Identify  physical  obstacles  in  the 
agency's  facilities  that  limit  the 
accessibility  of  its  programs  or  activities 
to  individuals  with  handicaps; 

(2)  Describe  in  detail  the  methods  that 
will  be  used  to  make  the  facilities 
accessible; 

(3)  Specify  the  schedule  for  taking  the 
steps  necessary  to  achieve  compliance 
with  this  section,  and  if  the  time  period 
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of  the  transitioo  plan  u  longer  tlwn  one 
year,  identify  steps  that  will  be  taken 
during  each  year  of  the  transition         i 
period: 

(4)  Indicate  the  official  responsible  for 
implementation  of  the  plan:  and 

(5)  Identify  the  persons  or  groups  who 
commented  on  the  plan.  j 


$608,651 

constnictlon  and  aWer aMona. 

Each  building  or  part  of  a  building 
that  is  constructed  or  altered  by,  on 
behalf  of,  or  for  the  use  of  the  agency 
shall  be  designed,  constructed,  or 
altered  so  as  to  be  readily  accessible  to 
and  usable  by  individuals  with 
handicaps.  The  definitions, 
requirements,  and  standards  of  the 
Architectural  Barriers  Act  (42  U.S.C. 
4151-4157).  as  established  in  41  CTR 
101-19.600  to  101-19.807.  apply  to 
buildings  covered  by  this  sectioa 

M606.6S2-606.65*    (RMWMd] 

§606460   Communlcatioiw. 

(a)  The  agmcy  shall  take  appropriate 
steps  to  ensure  effective  cranmnnication 
with  applicants,  participants,  personnel 
of  other  Federal  entities,  and  members 
of  the  public. 

(1)  The  agency  shall  furnish 
appropriate  auxiliary  aids  where 
necessary  to  afford  an  individual  with 
handicaps  an  equal  opportunify  to 
participate  in  and  enjoy  the  benefits  of  a 
program  or  activify  conducted  by  the 
agency. 

(i)  In  determining  what  type  of  I 

auxiliary  aid  is  necessary,  the  agency 
shall  give  primary  consideration  to  the 
requests  of  the  individual  mth 
handicaps. 

(ii)  The  agency  need  not  provide 
individually  prescribed  devices,  readers 
for  personal  use  or  study,  or  other 
devices  of  a  personal  nature. 

(2)  Where  the  agency  communicates 
with  applicants  and  beneficiaries  by 
telephone,  telecommunication  devices 
for  deaf  persons  (TDDs)  or  equally 
effective  telecommunication  systems 
shall  be  used.  , 

(b)  The  agency  shall  ensure  that        | 
interested  persons,  including  pnsons 
with  impaired  vision  or  hearing,  can 
obtain  information  as  to  the  existence 
and  location  of  accessible  services, 
activities,  and  facilities. 

(c)  The  agency  shall  provide  signage 
at  a  primary  entrance  to  each  of  its 
inaccessible  facilities  directing  users  to 
a  location  at  which  they  can  obtain 
information  about  accessible  facilities. 
The  international  symbol  for 
accessibilify  shall  be  used  at  each 
primary  entrance  of  an  accessible 
fadlify. 


(d)  This  section  does  not  reqoiie  the 
agency  to  take  any  action  that  it  can 
demonstrate  wookd  result  in  a 
fundamental  alteration  in  the  nature  of  a 
program  or  activify  or  in  undue  financial 
and  administrative  burdens.  In  those 
circumstances  where  agency  persranel 
believe  that  the  proposed  action  would 
fundamentally  alter  the  program  or 
activify  or  would  result  in  undue 
financial  and  administrative  hardens, 
the  agency  has  the  burden  of  proving 
that  compliance  with  this  section  would 
result  in  such  alteration  or  burdens.  The 
decision  that  conqdiance  would  result  in 
such  alteration  or  burdens  must  be 
made  by  the  agency  head  or  his  or  her 
designee  after  considering  all  agency 
resources  available  for  use  in  tbe 
funding  and  operaticm  of  the  conducted 
program  or  activify,  and  must  be 
accompanied  by  a  written  statement  of 
the  reasons  for  reaching  that  condusion. 
In  preparing  the  report  the  agency  shall 
make  reasonable  efforts  to  ensure  that 
the  person(s)  to  be  accommodated  has 
an  opportunify  to  provide  relevant 
information.  If  an  action  required  to 
comply  with  this  section  would  result  in 
such  an  alteration  or  such  burdens,  the 
agency  shall  take  any  other  action  that 
would  not  result  in  such  an  alteration  or 
such  burdens  but  would  nevertheless 
ensure  that,  to  the  maximum  extent 
possible,  individuals  with  handicaps 
receive  the  benefits  and  services  of  the 
program  or  activify. 

§§606.661-606J66   [Raaarvad] 

S  606.670    CompNanoa  pracaduras. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  this  section  applies  to 
all  allegations  of  discrimination  on  the 
basis  of  handicap  in  programs  and 
activities  conducted  by  the  agency. 

(b)  The  agency  shall  process 
complaints  alleging  violations  of  section 
504  with  respect  to  employment 
according  to  the  procedures  established 
by  the  Equal  Employment  Opportunify 
Commission  ia  29  Q^R  1613  pursuant  to 
section  501  of  the  Rehabilitation  Act  of 
1973  (29  U.S.a  791). 

(c)  Responsibility  for  implemoitation 
and  operation  of  this  section  shall  be 
vested  in  the  Director.  Office  of 
Administration.  Farm  Credit 
Administration,  1501  Farm  Credit  Drive, 
McLean,  VA  22102-5090. 

(d)  The  agency  shall  accept  and 
investigate  all  complete  complaints  for 
whidi  it  has  jurisdiction.  All  oomi^te 
complaints  must  be  filed  witMn  180  days 
of  the  alleged  act  of  discrimination.  The 
agency  may  extend  this  time  period  for 
good  cause. 

(e)  If  the  agency  receives  a  complaint 
over  which  it  does  not  have  jurisdiction. 


it  shall  prooqitfy  notify  the  complainant 
and  shall  make  reasonable  efforts  to 
refer  the  complaint  to  the  apprtqiriate 
Government  entify. 

(f)  The  agency  shall  notify  tfie 
Architectural  and  Transportation 
Barriers  Compliance  Board  upon  receipt 
of  any  complaint  alleging  that  a  building 
or  facilify  that  is  sutrject  to  the 
Architectural  Barriers  Act  of  1968,  as 
amended  (42  U.S.C  4151-4157).  is  not 
readily  accessible  to  and  usable  by 
individuals  with  handicaps. 

(g)  Within  180  days  of  the  receipt  of  a 
complete  complaint  for  which  it  has 
jurisdiction,  the  agency  shall  notify  the 
oomfriainant  of  the  results  of  ttie 
investigation  in  a  letter  containing: 

(1)  Findings  of  fact  and  conclusions  of 
law; 

(2)  A  description  of  a  remedy  for  each 
violation  fouinl:  and 

(3)  A  notice  of  the  ri^t  to  appeal. 

(h)  Appeals  of  the  findings  of  fact  and 
conclusions  of  law  or  remedies  must  be 
filed  by  the  complainant  within  90  days 
of  receipt  bom  the  agency  of  the  letter 
required  by  diis  paragraph.  The  agency 
may  extend  this  time  for  good  cause. 

(i)  Timefy  appeals  shall  be  accepted 
and  processed  by  the  Equal  Employment 
Opportunify  Manager,  or  his/her 
designee,  Farm  Credit  Administration, 
1501  Farm  Credit  Drive,  McLean.  VA 
221Q2-S09a 

(j)  The  head  of  the  agency  shall  notify 
the  complainant  of  the  results  of  the 
appeal  within  60  days  of  the  receipt  of 
the  request  If  the  head  of  the  agency 
determines  that  additional  information 
is  needed  fit)m  the  complainant  he  or 
she  shall  have  80  days  from  the  date  of 
receipt  of  the  additional  information  to 
make  his  or  her  determination  on  the 
appeal 

(k)  The  time  limits  died  in  paragraphs 
(g)  and  (j)  of  this  section  may  be 
extended  with  the  permission  of  the 
Assistant  Attorney  General. 

(1)  The  agency  may  delegate  its 
authorify  for  conducting  complaint 
investigations  to  other  Federal  agoides, 
except  that  the  authorify  for  maldng  the 
final  determination  may  not  be 
delegated  to  another  agency. 

H606.67l-60e.tM   [Raaervad] 

May  23, 1988. 

David  A.  HiU. 

Secretary.  Farm  Credit  AdminiBtration  Board 

[PR  Doc  88-12201  Filed  S-31-88: 8.-45  un) 
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FEDERAL  TRADE  COMMISSION 
16  CFR  Part  444 

Trade  Regulation  Rule;  Credit 
Practices;  CalHomla 

agency:  Federal  Trade  Commission. 
ACTION:  Exemption  from  Provision  of 
Trade  Regulation  Rule  on  Credit 
Practices  (16  CFR  444.3)  granted  to  the 
State  of  California. 

SUMMARY:  The  Federal  Trade 
Commission  hereby  publishes  its 
decision  to  grant  the  State  of  California 
an  exemption  from  §  444.3  of  the 
Commission's  trade  regulation  rule  on 
credit  practices,  16  CFR  Part  444  (1984) 
("Credit  Practices  Rule"  or  "Rule")  for 
all  credit  transactions  subject  to 
California  law.  The  Commission  has 
determined  that  the  application  by  the 
State,  of  California  for  exemption  from 
§  444.3  of  the  Rule  meets  the  standards 
for  such  exemptions  as  set  out  in  S  444.5 
of  the  Rule.  The  exemption  will  remain 
in  effect  for  so  long  as  state  law 
continues  to  afford  protection 
substantially  equivalent  to  that  provided 
by  S  444.3  of  the  Rule  and  for  so  long  as 
the  state  effectively  administers  and 
enforces  its  law. 

EFFECTIVE  DATE:  )une  1, 1988. 

FOR  FURTHER  INFORMATION  CONTACT! 

David  G.  Grimes,  Jr.,  Division  of  Credit 
Protection,  Practices,  Bureau  of 
Consumer  Federal  Trade  Commission, 
Washington,  DC  20580,  (202)  326-3175. 

SUPPLEMENTARY  INFORMATION:  Section 

444.3  of  the  Credit  Practices  Rule  states 
that  it  is  a  deceptive  practice  for  a 
creditor  in  a  transaction  subject  to  the 
Rule  '  to  misrepresent  the  nature  or 
extent  of  cosigner  liabilify  to  any  person, 
and  an  unfair  practice  for  such  a  creditor 
to  obligate  a  cosigner  without  first 
informing  that  cosigner  of  the  nature  of 
his  or  her  liability  as  a  cosigner.  The 
section  further  requires  that  a  particular 
notice,  prescribed  therein,  be  given  to 
each  cosigner  before  the  cosigner 
becomes  obligated.  A  creditor  who 
furnishes  the  prescribed  notice  does  not 
violate  the  prohibition  against  unfair  and 
deceptive  practices  concerning  the 
'  cosigner's  liabilify. 


■  The  Federal  Trade  Coaimiuion  does  not  have 
jurisdiction  over  banks  or  federally-chartered  or 
insured  savings  and  loan  associations,  so 
transactions  by  those  creditors  are  not  subject  to 
the  Rule.  However,  the  Federal  Reserve  Board  and 
the  Federal  Home  Loan  BanV  Board  have  adopted 
substantially  similar  rules  for  those  institutions. 
These  rules  became  effective  January  1, 1966.  The 
FRB's  rule  and  the  FHUB's  rule  may  be  found  at  SO 
FR 11606  (April  29. 19BS)  and  SO  FR 19325  (May  8. 
1985),  respectively  The  Slate  of  California  has 
requested  an  exemption  from  those  rules  as  well. 


The  Credit  Practices  Rule  provides  (at 
16  CFR  444.5)  that  if  a  state  applies  for 
an  exemption  from  a  provision  of  the 
Rule,  such  exemption  will  be  granted  if 
the  Commission  determines  that:  (1) 
There  is  in  effect  a  state  requirement  or 
prohibition  that  applies  to  any 
transaction  to  which  a  provision  of  the 
Credit  Practices  Rule  applies;  and  (2)  the 
state  requirement  or  prohibition  affords 
a  level  of  protection  to  consumers  that  is 
substantially  equivalent  to.  or  greater 
than,  the  protection  afforded  by  the 
Rule's  provision.  Such  an  exemption  will 
continue  for  so  long  as  the  state 
effectively  administers  and  enforces  its 
law.  The  result  of  the  exemption  is  that 
the  exempted  provision  of  the  Credit 
Practices  Rule  is  not  in  effect  in  that 
state. 

The  State  of  California  has  filed  a 
petition  for  exemption  from  \  444.3  of 
the  Rule.  California  asserts  that  the 
California  Civil  Code  and  the  California 
Business  and  Professions  Code,  and  the 
State  enforcement  scheme  meet  the 
standards  for  exemption  contained  in 
the  Rule.  The  request  was  published  in 
the  Federal  Register  for  60  days  of 
public  comment.' 

After  evaluating  the  request  and  the 
comments  received,  the  Commission  has 
determined  to  grant  the  exemption. 

-     As  set  forth  in  §  444.5,  the 
Commission  evaluated,  in  the  context  of 
an  exemption  proceeding,  the  California 
petition  for  exemption  to  determine 
whether  the  level  of  protection  to 
consumers  under  the  state  law  is 
substantially  equivalent  to  the 
protection  afforded  by  the  Credit 
Practices  Rule  and  whether  the  state 
law  is  administered  and  enforced 
effectively,  llie  exemption  proceeding 
was  conducted  pursuant  to  section 
§  1.16  of  the  Commission's  Rules  of 
Practice. 

As  indicated  in  the  Rule's  Statement 
of  Basis  and  Purpose,  the  requirement  in 
§  444.5  that  a  comparable  state 
requirement  be  "substantially 
equivalent"  to  the  Commission's  Rule 
provision  does  not,  in  the  Commission's 
view,  require  that  the  state  requirement 
mirror  exactly  the  Rule  provision.  Any 
differences  that  exist,  however,  should 
be  so  minor  as  not  ro  deprive  consumers 
of  the  level  of  protection  guaranteed  by 
the  Rule  nor  to  complicate  significantly 
compliance  by  interstate  creditors.  In 
determining  whether  an  exemption  is 
warranted,  the  Commission  also 
considers  factors  such  as  the  resources 
committeed  by  the  state  to  enforce  its 
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provisions  and  the  extent  of  private 
rights  of  action  available  to  aggrieved 
consumers. 

Contents  of  the  California  Submission 

The  Attorney  General  of  the  State  of 
California  provided  copies  of  the 
relevant  state  statutes  and  a  narrative 
statement  comparing  provisions  of  state 
law  with  §  444.3  of  the  Credit  Practices 
Rule  and  explaining  how  state  law  and 
these  Rule  provisions  would  apply  to  the 
same  transaction.  The  Attorney  General 
also  provided  a  discussion  of  the 
enforcement  capabilities  of  state, 
county,  and  local  prosecutors  to  assure 
compliance  with  the  applicable 
provisions  of  California  law.  The 
application  was  signed  by  the  Depufy 
Attorney  General  on  behalf  of  the 
Attorney  General,  who  has  authority  to 
enforce  such  law.  By  letter  of  July  28, 
1987,  the  Deputy  Attorney  General 
submitted  additional  discussion  and 
material  for  inclusion  in  the  record, 
relating  to  the  Rule's  requirement  that 
the  cosigner  notice  be  provided  to 
individuals  who  cosign  for  their  spouses. 

Comments 

The  Bank  of  America  and  the 
California  Bankers  Association  both 
submitted  comments  recommending  that 
California's  application  be  granted  as 
requested.  No  other  comments  were 
submitted. 

Provisions  of  California  Law  and  Section 
444.3  of  the  Rule 

A.  Summary  of  Provisions  of  California 
Law 

The  California  Civil  Code,  section 
1799.91,  contains  a  requirement  that  a 
"Notice  to  Cosigner"  be  given  to  certain 
persons  who  enter  into  consumer  credit 
contracts.  Sections  1799.95  and  1799.99 
provide  that  no  action  may  be  brought 
and  no  securify  interest  enforced  against 
any  cosigner  who  is  entitled  to  receive  a 
cosigner  notice  and  does  not  receive  it, 
in  connection  with  any  consumer  credit 
contract  subject  to  the  Code  or  any 
other  transaction  subject  to  §  444.3  of 
the  Credit  Practices  Rule. 

The  California  Business  and 
Professions  Code,  section  17200, 
prohibits  unfair  competition,  a  term 
defined  to  include  unlawful  and  unfair 
business  practices,  as  well  as  unfair  or 
deceptive  advertising.  Actions  for 
injunctions  and  civil  penalties  are 
provided  for  in  sections  17204  and  17206. 
Section  17500  prohibits  false  or 
misleading  statements  and  sections 
17535  and  17536  provide  for  injunctive 
relief  and  civil  penalties. 
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B.  Comparison  of  Cosigner  Notice 
Requirements 

Section  1799.91  of  the  California  Civil 
Code  requires  that  each  "creditor"  who 
obtains  the  signature  of  more  than  one 
person  on  a  transaction  subject  to 
S  444.3  of  the  Credit  Practices  Rule 
detiver  a  notice  that  is  identical  to  the 
text  of  the  notice  contained  in  §  444.3(c) 
of  the  Credit  Practices  Rule  '  to  each 
person  unless  the  persons  are  married  to 
each  other  or  unless  each  person  in  fact 
receives  any  of  the  money,  property,  or 
services  that  are  the  subject  of  the 
transaction. 

1.  Parties  Required  To  Give  the  Notice 

The  California  Qvil  Code  requires 
that  the  notice  be  given  by  each 
"creditor,"  defined  as  any  person  or 
entity  who  enters  into  or  arranges  for 
consumer  credit  contracts  (including 
lease  purchase  arrangements),  "in  the 
ordinary  course  of  business."  The  Credit 
Practices  Rule  applies  to  any  "lender" 
and  any  "retail  installment  seller,"  as 
defined  in  9  444.1(a)  and  444.1(b), 
respectively,  within  the  Commission's 
jurisdiction.*  California  states  that  its 
law  covers  the  same  parties  that  the 
Rule  covers.  In  maintains  further  that 
the  term  "consumer  credit  contract" 
under  California  law  includes  all  of  the 
retail  instalhnent  sales  and  virtually  all 
of  the  loans  covered  by  the  Rule. 

The  Commission  agrees  with  the 
conclusion  of  the  California  Attorney 
General  that  the  parties  [i.e.,  lenders 
and  retail  installment  sellers)  required 
to  give  the  Rule's  notice  are  abo 
covered  by  California  law.  Although  the 
term  "retail  installment  seller"  (as 
defined  in  %  444.1(b))  does  not  have  the 
"in  the  ordinary  course  of  business" 
limitation  that  specifically  narrows  the 


»  The  text  of  the  cosigner  notice  ii  a*  follows: 

Notice  to  Cosigner 

You  are  being  asked  to  guarantee  this  detM.  ThhA 
carefully  before  you  do.  If  the  borrower  doesn't  pay 
the  debt,  you  will  have  to.  Be  sure  you  can  afford  to 
pay  if  you  have  to.  and  that  yon  want  to  accept  this 
responaitnlity. 

You  may  have  to  pay  up  to  the  full  amount  of  the 
debt  if  the  t>orrower  does  not  pay.  You  may  also 
have  to  pay  late  fees  or  collection  costs,  which 
increase  this  amount. 

The  creditor  can  collect  this  debt  from  you 
without  first  trying  to  collect  from  the  borrower.  The 
creditor  can  use  the  same  collection  methods 
against  you  that  can  be  used  aginst  the  borrower, 
such  as  suing  you.  garnishing  your  wages,  etc.  If  this 
debt  is  ever  in  default  that  fact  may  become  a  part 
of  your  credit  record. 

This  notice  is  not  the  contract  that  makes  you 
liable  for  the  debt. 

*  Under  the  Rule,  the  term  "lender"  (|  444.1(a)) 
denotes  one  who  engages  "in  the  business"  of 
lending  money  to  consumers,  and  the  term  "retail 
installment  seller"  (J  444.1(b))  denotes  one  who 
sells  goods  or  services  to  consumers  on  a  deferred 
payment  basis  or  pursuant  to  a  lease-purchase 
arrangement. 


definition  of  "creditor"  under  the 
California  Civil  Code,  the  Commission 
considers  this  difference  to  be  of  no 
significance. 

The  Commission  also  agrees  with  the 
California  Attorney  General's  view  that 
the  term  "consumer  creit  contract"  (as 
defined  in  S  1799.S0(a)  of  the  CaKfomia 
Civil  Code)  includes  all  of  the  retail 
installment  sales  and  virtually  all  of  the 
loans  covered  under  the  Rule's  cosigner 
provision.  Moreover,  as  noted  by  the 
California  Attorney  General,  f  1799.99 
of  the  California  Civil  Code  mandates 
that  the  California  cosigner  notice  be 
given  for  all  transactions  covered  by  the 
Rule,  unless  the  persons  signing  the 
credit  obligation  are  married  to  each 
other.  Accordingly,  the  Commission 
concludes  that  California  law  requires 
that  its  cosigner  notice  be  given  by  the 
same  parties  and  in  connection  with  the 
same  types  of  transactions  *  as  does  the 
Rule. 

2.  Inclusion  of  the  California  Notice  in 
the  Contract 

The  Rule  requires  that  the  cosigner 
notice  be  on  a  separate  docoment  but 
there  is  no  type  size  requirement. 
California  law  requires  that  the  notice 
be  placed  either  on  a  separate  document 
or  on  the  contact  or  other  document 
establising  the  cosigner's  liability  in  at 
least  10-point  type.  California  notes  that 
the  Commission's  stated  purpose  (at  49 
FR  7778)  for  requiring  that  the  notice  be 
given  on  a  separate  document  is  to 
assure  that  the  cosigner  will  actually  be 
aware  of  the  notice  before  becoming 
obligated.  California  contends  that  its 
law  meets  this  objective  by  requiring 
that  any  cosigner  notice  not  actually  on 
a  separate  document  be  placed  on  the 
document  that  contractually  obligates 
the  cosigner  and  must  appear  in  a  box 
with  a  bold  border  immediately  above 
the  signature  line  or  immediately  above 
or  adjacent  to  other  statutorily  required 
notices.  California  maintains  that  the 
notice  will  not  be  lost  in  the  verbiage  of 
the  contract  because  the  notice  must 
appear  on  the  side  of  the  contract  that 
has  the  signature  line. 

California  law  also  contains  the 
express  requirement,  not  in  the  Rule, 
that  the  cosigner  receive  a  copy  of  the 
cosigner  notice.  California  law  prohibits 
obtaining  a  cosigner's  signature  on  a 
contract  containing  blank  spaces  to  be 
filled  in  later  and  requires  that  each 
person  entitled  to  the  cosigner  notice 
also  receive  a  copy  of  the  debt 
instrument  and  any  security  agreement 


or  deed  of  trust  evidencing  the  consumer 
credit  contract. 

The  Commission  has  concluded  that 
the  provision  of  California  law 
permitting  placement  of  the  California 
notice  in  the  contract  provides 
protection  that  is  equivalent  to  that 
provided  by  the  Rule.  The  requirements 
that  the  California  notice  be  in  at  least 
10-point  type,  and  that  any  notice 
included  in  a  contract  be  placed  on  the 
document  establishing  liability  on  the 
page  with  the  signature  space,  in  a  box 
with  a  bold  border,  assures  that  the 
cosigner  will^  actually  be  aware  of  the 
notice  before  becoming  obligated. 

3.  Provision  of  the  Notice  to  Rouses 

The  Rule  requirement  that  the 
cosigner  notice  be  given  to  cosigners 
includes  spouses  who  are  cosigners. 
Cahfomia  law  excludes  spouses.  The 
Commission  has  concluded,  however, 
for  reasons  cited  below,  that  California 
law  affords  consumers  protection  that  is 
substantially  equivalent  to  that  afforded 
by  the  Rule,  notwithstanding  the  fact 
that  spouses  are  not  entitled  to  the 
California  cosigner  notice. 

California  argues  persuasively  that, 
under  its  law,  spouses  would  rarely  be 
cosigners  within  the  meaning  of  this 
Rule.  Cahfomia  also  contends  that  the 
Rule  notice  misleads  spouses  oonceming 
the  liabihty  of  their  commonity  property 
under  California's  marital  property  law 
and  that  it  would  be  impractical  to 
modify  it.*  California  believes  that  a 
modified  notice,  even  if  accurate,  would 
be  ineffective  because  of  its  complexity 
and  that  such  a  notice  would  rarely  be 
of  value  to  spouses. 

The  Commission  has  concluded  that 
California  law  offers  protection  that  is 
substantially  similar  to  that  afforded  by 
the  Rule  because,  under  California  law, 
a  spouse  could  ahnost  never  become  a 
cosigner  within  the  meaning  of  the  Rule. 
Although  the  Rule  includes  spouses  as 
cosigners  in  order  to  comply  with  the 
ECOA's  requirement  that  spouses  be 
treated  no  less  favorably  than  other 
cosigners,  the  Commission  does  not 
believe  that  granting  the  California 
petition  for  exemption  will  lead  to 
violations  of  the  ECOA,  but  believes 
that  California's  exclusion  of  spouses 
from  the  definition  of  cosigner  would 
result  in  few,  if  any,  cosigners  being 
deprived  of  the  protection  of  the  Rule. 

Cahfomia  is  a  community  property 
state.  Under  California's  commimity 
property  law,  the  proceeds  of  a 


transaction  subject  to  die  Rule  involving 
spouses  will  almost  always  be 
community  property.  The  Califomia 
Bankers  Association  has  stated  that  in 
a  joint  management  and  control 
community  property  state  such  as 
Califomia,  each  spouse,  by  definition, 
receives  the -benefit  of  goods  purchased 
by,  or  money  lent  to,  the  other.  The 
Cahfomia  Attorney  General  has  also 
noted  that  all  real  property  in  Califomia 
and  all  personal  propnty  acquired  by 
either  spouse  during  marriage  is 
community  property,  citing  Civil  Code 
Section  5110.^  Under  Califomia  law. 
money  or  property  acquired  by  either 
spouse  on  the  credit  of  community 
property  or  the  personal  credit  of  either 
spouse  is  presumed  to  be  community 
property." 

To  be  a  cosigner  under  the  Rule,  a 
spouse  must  become  Uable  for  the  debt 
of  another  person  "without 
compensatim."  A  person  (such  as  a 
joint  applicant)  who  benefits  from  the 
transaction  cannot  be  a  cosigner.  Thus, 
a  spouse  in  Califomia  whose  signature 
is  required  in  a  transaction  subject  to 
the  Rule  will  generally  not  be  a  cosigner 
under  the  Rule.  The  spouse  will  have 
received  "compensation"  as  a  result  of 
the  transaction  because  the  proceeds  of 
the  transaction  are  generally  community 
property  under  Califomia  law. 
Community  property  benefits  both 
spouses  because  it  is  available  under 
Califomia  law  (Civil  Code  9  5120.110(a)) 
to  satisfy  debts  incurred  by  either 
spouse  before  or  during  marriage, 
regardless  of  whether  one  or  both 
spouses  are  parties  to  the  debt,  and 
regardless  of  which  spouse  has 
management  and  control  of  the  property. 
As  Califomia  points  out  in  its 
supplemental  submission,  both  spouses 
are  legally  entitled  to  enjoy,  use, 
manage,  and  control  commimity 
property  (see  Civil  Code  section  5125). 
Accordingly,  neither  cdn  be  a  "cosigner" 
for  the  other  under  9  444.1(k)  of  the  Rule 
in  California. 

Another  issue  concerns  credit 
transactions  where  the  immediate 
proceeds  are  services  (as  contrasted 
with  property,  such  as  money  or  goods) 
directed  solely  to  <me  spoase;  these 
"proceeds"  may  not  be  community 
property  under  Califomia  law. 
Compensaion  for  the  cosigner  spouse  as 
a  result  of  the  transaction,  therefore,  is 


*  But  see  discussion  of  "Provision  of  the  NoUce  to 
Spouses."  infra. 


*  Califomia  argues  that  the  cosigner  notice  may 
mislead  a  married  person  to  believe  he  or  she  will 
not  be  liable  for  his  or  her  spouse's  debt  unless  the 
person  signs  the  obligation. 


''  The  exceptions  [e.g.,  gifts,  inherited  property] 
arc  not  pert^pent  here. 

•  See  e.g.,  Cal.  Civ.  Code  sectioo  SllO:  In  re 
Marriage  of 'Fischer,  78  Cal.  App.  3d  556,  561, 146 
Cal.  Rptr.  siei  (1978);  Ford  v.  Ford  276  Cal.  App.  2d 
9. 12-13,  80  Cal.  Rptr.  435  (1906),  cited  in  letter  of 
May  1, 1967  from  Califomia  Attorney  General  John 
K.  Van  De  Kamp  to  Adkienne  Hurt  Federal  Reserve 
BoaitL 


less  apparent  What  benefits  one 
spouse,  however,  almost  always 
benefits  the  community  under  Califomia 
law.  Moreover,  no  cosigner  notice  would 
be  required  under  the  Rule,  in  light  of 
Califomia  law,  where  the  services  (or 
goods)  that  are  the  proceeds  of  the 
transaction  constitute  the  "necessaries 
of  Ufe"  for  one  spouse.  Under  Califomia 
law,  both  spouses  are  liable  fat  a  debt 
for  necessaries,  and  the  separate 
property  of  either  may  be  apphed  to  the 
satisfaction  of  the  debt  (Civil  Code 
§  5120.140).  Therefore,  both  spouses 
would  benefit  if  the  proceeds  of  a  loan 
were  used  to  obtain  them.  Again, 
spouses  wo  receive  ctmpensation 
cannot  be  cosigners  under  the  Rule. 

A  final  drcinnstance  in  which  the 
spoase  mi^t  not  receive  compensation 
from  the  transaction  occurs  when  the 
applicant  is  relying  wdiolly  on  separate 
property  to  repay  the  obhgation.  In  such 
a  situation,  the  proceeds  would  not  be 
community  property.  However,  it 
appears  that  such  transactions  are  rare. 
The  Califomia  Attorney  General 
believes  that  most  married  persons' 
assets  and  eamingq^in  Califomia  consist 
largely  or  entirely  of  community 
property.  The  Commission  staff  has 
concluded  that  extremely  few 
transactions  of  this  sort  are  likely  to 
occur. 

Providing  the  Rule's  cosigner  notice  to 
spouses  in  Califomia  may  also  be 
misleading  since  it  is  doubtful  the  notice 
could  be  modified  to  reflect  state  law 
without  substantially  reducing  its 
effectiveness.  The  Commission  concurs 
widi  Califomia's  assertion  that  the  Rule 
notice  is  not  an  accurate  statement  of  a 
married  person's  liability  for  his  or  her 
spouse's  debts  under  Cidifomia  law.  As 
noted  above,  under  Califomia  law,  a 
married  Califomia  resident's  share  of 
community  property  is  Uable  for  the 
debts  of  the  resident's  spouse, 
regardless  of  whether  the  resident  is  a 
cosigner  the  resident  is  also  personally 
Uable  for  debts  of  the  resident's  spouse 
for  the  necessaries  of  Ufe.  Califbrsf  a 
contends  that  the  Rule's  cosigner  notice 
implies  falsely  that  a  person  solicited  to 
cosign  a  debt  can  avoid  all  UabiUty  for 
the  debt  by  refusing  to  cosign." 
California  maintains  that  a  married 
person  cannot  avoid  all  liabiUty  for  his 
or  her  spouse's  debts  by  refusing  to 
cosign  if  some  (or  all)  of  the  person's 
property  is  commum'ty  property.  That 
property  will  be  Uable  Tor  the  debts  of 
that  person's  spouse,  regardless  of 
wheUier  the  person  becomes  a  cosigner. 
California's  argument  casts  doubt  upon 


*  The  Dotioe  says,  for  example,  'This  notice  is  not 
the  contract  that  makes  you  Uable  for  the  debt." 


the  utility  of  the  cosigner  notice, 
suggesting  that  it  would  be  of  Utde,  if 
any,  benefit  to  spouses. 

In  sum.  because  most  spouses  in 
Califomia  will  not  be  cosigners  under 
die  Rule  and,  therefore,  will  not  be 
entitled  to  the  Rule's  notice,  the  fact  that 
Califomia  law  excludes  ^wuses  is  ctf  no 
consequence  insofar  as  Califomia's 
exemption  request  is  concerned.  With 
respect  to  those  few  spouses  who  would 
be  entitled  to  the  notice,  the  Rule  notice 
may  be  misleading.  Therefore,  the 
Commisnon  has  concluded  that 
Califomia  law  provides  consumers  who 
are  spouses  with  protection  that  is  at 
least  equivalent  to  that  provided  by  the 
Rules. 

4.  Other  Parties  Entitled  To  Receive  the 
Notice 

Califomia  maintains  that  its  law 
offers  protection  to  a  greater  range  of 
cosigners  than  does  the  Rule.  The 
Califomia  Code  requires  that  a  cosigner 
notice  be  given  to  a  person  whose 
collateral  is  at  risk,  imless  that  person 
actually  uses  the  money,  property,  or 
services  that  are  the  subject  of  the 
transactioa.  Under  9  444.1(k)  of  the  Rule, 
the  term  "cosigner"  is  defined  to  mean 
"a  natural  person  who  renders  himself 
ot  herself  liable  for  the  obligation  of 
another  person  without  compensation" 
(emphasis  added). 

Califomia  also  maintains  diat  its  law 
offers  protection  to  certain  cosigners,  of 
open-Old  credit  transactions  who  are 
not  protected  by  the  Rule  The  Attomey 
General  states  that  creditors  in 
Califomia  offer  open-end  credit  plans  to 
multiple  obUgors  as  joint  applicants, 
each  of  whom  has  the  theoretical  right 
to  credit  Under  Califomia  law,  the 
cosigner  notice  would  have  to  be  given 
unless  the  creditor  disclosed  deariy  and 
conspicuously  in  the  credit  appUcation 
or  agreement  that  each  applicant  has  the 
right  to  receive  unlimited  credit  and  that 
each  appUcant  may  be  Uable  for  credit 
extendeid  to  any  appHcant  The  creditor 
would  also  have  to  issue  each  applicant 
the  credit  cards  or  other  devices  needed 
to  access  the  credit  plan  in  order  to 
avoid  being  required  to  give  the  cosigner 
notice. 

As  to  parties  entitled  to  receive  the 
Rule's  notice,  the  Commission  agrees 
with  the  concltision  of  the  CaUfomia 
Attomey  General  that  Califomia  law 
provides  protection  at  least  equivalent 
to  the  protection  provided  by  the  Rule. 

5.  Language  of  the  Notice 

In  its  Statement  of  Basis  and  Purpose, 
the  Commission  noted  (at  49  FR  7778) 
that  the  cosigner  notice  should  be 
provided  in  the  same  language  as  that  in 


19896         Federal  Register  /  Vol.  53.  No.  105  /  Wednesday,  June  1.  1988  /  Rules  and  Regulations 


Federal  Rtffatat  /  Vol.  53.  No.  IflS  /  Wedne»day.  June  1.  1988  /  Rales  and  ReguIatioiB         11197 


which  the  underlying  loan  contract  is 
written,  a  matter  not  specifically 
addressed  in  the  Rule  itself.  California 
requires  that  a  prescribed,  Spanish 
language  translation  of  the  notice 
accompany  the  English  version,  and  that 
the  notice  be  translated  into  the 
language  in  which  the  underlying 
contract  is  written,  if  other  than  English 
or  Spanish.  California  maintains  that  the 
language  requirements  for  its  notice  are 
consistent  with  the  Commission's 
statement  that  the  cosigner  notice 
should  be  given  in  the  same  leinguage 
used  in  the  underlying  credit  agreement. 

The  Commission  agrees  with  the 
California  Attorney  General's 
conclusion  that  the  requirements  of 
California  law  as  to  the  language  of  the 
cosigner  notice  afford  consumers  a  level 
of  protection  at  least  equivalent  to  th^t 
afforded  by  the  Rule.  { 

C.  Comparison  of  Prohibitions  Against 
Misrepresentations  of  Cosigner  Liability 

Section  444.3(a)(1)  of  the  Rule 
provides  that  it  is  a  deceptive  act  or 
practice  within  the  meaning  of  section  5 
of  the  Federal  Trade  Commission  Act 
for  a  lender  or  retail  installment  seller  to 
misrepresent  to  any  person,  directly  or 
indirectly,  the  nature  or  extent  of 
cosigner  liability.  Section  444.3(a)(2)  of 
the  Rule  provides  that  it  is  an  luifair  act 
or  practice  within  the  meaning  of 
section  5  of  the  Federal  Trade 
Commission  Act  for  a  lender  or  retail 
installment  seller  to  obligate  a  cosigner, 
direcdy  or  indirectly,  unless  the  cosigner 
is  informed  of  the  natiu-e  of  his  Uability 
as  a  cosigner  prior  to  becoming 
obligated. 

California  law  does  not  specifically 
prohibit  misrepresentations  of  cosigner 
liability.  However,  such  a  cause  of 
action  can  be  found  in  section  17500  of 
the  California  Business  and  Professions 
Code,  which  does  proscribe  the 
dissemination  of  untrue  and  misleading 
statements  in  order  to  dispose  of  goods 
or  services.  Proof  of  actual  deception, 
the  intent  of  the  disseminator,  the 
customer's  knowledge  of  or  reliance  on 
the  statement  or  damages  are 
unnecessary  to  establish  a  violation. 
Sections  17200, 17203,  and  17207  of  the 
California  Business  and  Professions 
Code  also  prohibit  a  wide  range  of 
practices  constituting  unfair  competition 
which  includes  unlawful,  unfair,  or 
fraudulent  business  practices.  TTiis  law 
protects  consumers  as  well  as 
businesses. 

The  Commission  agrees  with  the 
California  Attorney  General's 
conclusion  that  provisions  of  California 
law  proscribing  the  dissemination  of 
untrue  and  misleading  statements  to 
dispose  of  goods  or  services  afford 


consumers  protection  that  is 
substantially  equivalent  to  that  afforded 
by  the  Rule's  provisions  proscribing 
misrepresentations  to  cosigners  about 
the  nature  or  extent  of  their  liability. 

D.  Enforcement  and  Remedies 

California  contends  that  its 
enforcement  capabilities,  as  well  as  the 
remedies  provided  by  its  law,  afford 
consumers  more  protection  than  does 
the  Rule.  The  Rule  provides  for  penalties 
of  $10,000  per  violation,  but  failure  to 
comply  widi  the  Rule  does  not  alter  the 
underiying  obligation.  The  Commission 
may  sue  to  enforce  the  Rule,  but  the 
Rule  provides  no  private  right  of  action. 

Under  California  law,  private  parties 
may  bring  an  action  for  injunction, 
restitution,  and  other  equitable  relief  for 
California  law  violations,  even  if  they 
are  not  direcUy  aggrieved  by  the 
violations.  Such  actions  may  also  be 
brought  by  the  Attorney  General  or  any 
of  58  district  attorneys  and  local 
prosecutors,  all  of  whom  may  seek  a 
civil  penalty  of  up  to  $2,500  for  each 
statutory  violation  (which  could  result  in 
a  $5.00  penalty  for  a  deceptive  statement 
that  violates  two  provisions  of  the  Code) 
and  up  to  $6,000  per  day  for  each 
violation  of  an  injunction  issued 
pursuant  to  the  Business  and 
Professions  Code.  District  and  city 
attorneys  maintain  active  consumer 
protection  divisions.  The  petition 
demonstrates  California's  willingness 
and  ability  to  enforce  the  provisions  of 
its  cosigner  law. 

If  a  consumer  credit  contract  does  not 
comply  with  California  law,  a  creditor  is 
prohibited  from  bringing  any  action  or 
enforcing  any  security  interest  against 
anyone  who  signed  the  contract,  did  not 
receive  any  proceeds  from  the  contract, 
was  entitied  to  receive  the  cosigner 
notice  and  did  not  receive  it.*°  Finally,  a 
party  injured  through  misrepresentation 
of  cosigner  liability  has  a  cause  of 
action  under  California  law  pursuant  to 
traditional  tort  theories,  such  as  fraud, 
deceit  negligent  misrepresentation,  or 
mistake,  and  is  entitled  to  appropriate 
traditional  remedies  that  might  include 
actual  and  punitive  damages,  rescission, 
or  reformation. 

The  Commission  has  concluded  that 
the  remedies  available  imder  California 
law  afford  consumers  protection  that  is 
at  least  equivalent  to  the  protection 
afforded  by  the  Rule.  The  Commission 
also  agrees  with  the  conclusion  of  the 
California  Attorney  General  that  state 


'"  Thii  prohibition  doet  not  affect  the  right*  of  a 
bona  fide  purchaier  for  value  of  property  sold 
punuant  to  enforcement  of  a  security  interest,  if 
such  purchase  was  made  without  notice  of  any  facts 
constitutiiig  a  violation. 


authorities  in  California  have  the  means 
to  enforce  effectively  the  provisions  of 
California  law  relating  to  unfair  or 
deceptive  cosigner  practices. 

Action  Taken 

Based  on  the  submission  by  the 
California  Attorney  General  in  support 
of  the  California  application  for  an 
exemption  and  upon  the  comments 
received,  the  Commission  concludes 
that  the  State  of  California  has  in  place, 
and  is  enforcing,  comprehensive 
consumer  credit  regulations  containing 
protections  against  the  specific  abuses 
that  §  444.3  of  the  Rule  is  intended  to 
eliminate.  The  Commission  has 
determined  to  grant  the  requested 
exemption  on  that  basis.  As 
contemplated  in  the  staff  guidelines,  the 
exemption  will  remain  in  effect  for  so 
long  as  state  law  continues  to  afford 
protection  substantially  equivalent  to 
that  provided  by  S  444.3  of  the  Rule  and 
for  so  long  as  the  state  effectively 
administers  and  enforces  its  law.  To 
ensure  that  the  conditions  for  an 
exemption  continue  to  be  met.  the 
Commission  requires  the  State  of 
California  to  provide  notice  to  the 
Commission  of  any  change  in  its  law, 
policies  or  procedures,  including  court 
decisions,  that  would  significantiy  affect 
whether  the  state  law  continues  to 
afford  substantially  equivalent 
protection  and  whether  the  state  is 
effectively  enforcihg  the  Act.  The 
Commission  reserves  the  right  to  revise 
this  reporting  requirement  at  a  later  date 
if  circumstances  warrant  or  to  request 
additional  information  if  the 
Commission  determines  that  this  is 
needed. 

List  of  Subjects  in  16  CFR  Part  444 

Consumer  credit  Trade  practices. 

By  direction  of  the  Commission. 
Emily  H.  Rock. 
Secretary. 
[PR  Doc.  88-12147  Filed  5-31-88;  &45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Customs  S«rvic« 

19  CFR  Part  132 

[TJ).  8S-27] 

Elimination  of  DupOcatlva  Procaduras 
by  Cuatoma  Paraonnal 

agency:  U.S.  Customs  Service, 
Treasury. 

ACTION:  Final  rule*,  conforming  change. 


f.  This  document  amends  the 
Customs  Regulations  by  eliminating  a 
procedure  whidi  has  been  required  of 
Customs  officers,  but  which  is  now 
redundant.  Section  132.13(a)(2),  Customs 
Regulaticms,  now  requires  Customs 
personnel  to  note  on  each  entry 
simunary  or  withdrawal,  for 
consumption,  presented  for  quota 
purposes,  the  exact  date,  hour,  and 
minute  of  presentation.  On  September  8, 
1987,  a  Customs  Directive  was  issued 
whidi  requires  brokers  to  otilize  time 
stamping  machines  when  presenting 
these  entry  summaries  or  withdrawals, 
for  consumption.  Because  of  this 
requirement,  the  information  which  is 
required  by  the  regulation  to  be  noted 
on  the  documents  by  Customs  pCTsonnel 
is  already  on  the  documents.  Therefore, 
this  diange  will  not  resoh  in  the  loss  of 
any  information  to  Customs  regarding 
the  time  of  entry  of  merdiandise.  The 
amendment  will  not  change  the 
requirement  that  Customs  personnel 
inform  Headquarters  of  the  data 
contained  in  an  entry  summary  or 
withdrawal,  for  consumption,  and  the 
precise  time  and  date  of  the  docimient's 
submission.  The  change  wiD  clarify 
existing  poHcy  and  eliminate  a 
duplication  of  effort.  The  change  is 
nonsubstantive  and  is  essentially 
procedural. 

EFFECTIVE  DATE:  July  1, 1968. 

FOR  FURTHER  INFORMATION  CONTACT: 

J.R.  Dorsett  Office  of  Trade  Operations, 
U.S.  Customs  Service.  (202)  343-9649. 

SUPPLEMENTARY  INFORMATION: 
Background  " 

In  accordance  with  the  MS.  Customs 
Service  policy  of  continually  striving  to 
expedite  and  facilitate  the  orderly  flow 
of  entry  documentation,  the  U.S. 
Customs  Service  issued  Customs 
Directive  No.  3550-24.  on  September  8. 
1987.  That  directive  provided  that 
members  of  the  public  presenting  entry 
stunmaries  for  quota  merchandise  would 
no  longer  have  to  wait  for  a  receipt  to  be 
issued  by  Customs,  but  would  utilize 
time-stamping  machines  which  would  be 
made  available  for  their  use. 

Section  132.13(a)(2).  Customs 
Regulations  (19  CFR  132.13(a)(2)), 
provides  that  Customs  officers  note  the 
exact  date,  hotu*  and  minute  of  the 
presentation  on  each  entry  summary  or 
withdrawal,  for  consumption.  That 
requirement  bad  been  placed  on  die 
Customs  officers  prior  to  the 
establishment  of  the  current  pt^icy. 
Because  this  information  will  now  be  on 
the  entry  documents  when  they  are 
presented  to  the  Customs  officials, 
retaining  the  requirement  that  the 


official  enter  the  same  data  is 
unnecessary  and  dupbcative. 

Accordingly,  the  requirement  that  the 
Customs  official  note  the  exact  dale, 
hour  and  minute  of  presentation  on  the 
entry  document  will  be  eliminated.  The 
requirement  that  this  information  be 
reported  to  Headquarters  vrill  be 
retained. 

This  amendment  will  not  place  any 
additional  requirement  on  the  members 
of  the  public  and  it  will  not  result  in  the 
loss  of  required  information  to  the 
Customs  Service. 

Executive  Order  122n 

Because  this  docnment  will  not  result 
in  a  '*major  rule"  as  defined  by  section 
1(b)  of  E.0. 12291,  the  regulatory 
analysis  and  review  prescribed  by  the 
E.O.  are  not  required. 

Public  Notice  Requirement 

Inasmuch  as  the  amendment 
concerning  the  acts  of  Customs  officials 
is  merely  to  avoid  duplication  in  the 
collection  of  information  and  conforms 
to  preexisting  directives,  and  because  no 
new  regulatory  burdens  are  imposed  on 
the  public,  ptusuant  to  5  U.S.C. 
553(b}(B),  notice  and  public  procedure 
thereon  are  unnecessary. 

Drafting  Infomiatioa 

The  principal  author  of  this  document 
was  Peter  T.  Lynch,  Regulations  and 
Disclosure  Law  Branch.  Office  of 
Regulations  and  Rulings,  U.S.  Customs 
Service.  However,  personnel  from  other 
offices  participated  in  its  development. 

list  of  Subjects  in  19  CFR  Part  132 

Customs  duties  and  inspection. 
Imports,  Quotas. 

Amendment  To  The  Regulation 

Part  132.  Customs  Regulations  (19  CFR 
Part  132)  is  amended  as  set  forth  below. 

PART  132-(  AMENDED] 

1.  The  authority  citation  for  Part  132 
continues  to  read  as  follows: 

Authority:  19  U.S.C  66. 120Z  (Gen. 
Headnote  11).  and  1624. 

2.  Section  132.13  is  amended  by 
revising  the  subheading  of  paragraph 
(a)(2)  and  its  text  to  read  as  follows: 

$132.13    Quotaa  after  opening. 

Ja)  '  *  "^ 

(2)  Report  of  time  of  presentation.  The 
date,  hour  and  minute  that  an  entry 
summary  for  consumption  or 
withdrawal  for  consumption  is 
presented  at  a  port  of  entry  must  be 
indicated  on  the  document  by  a  method 
deemed  acceptable  by  Customs.  The 


appropriate  Customs  officer  sbaD  report 
this  information  to  Headquarters. 

***** 

MickiMilLUB*. 

Acting  Commissioner  of  Customt. 

Approved:  May  11, 198B. 
Francis  A.  Keattaf  II. 

Assistant  Secretary  of  the  Treasury. 

[FR  Doc.  88-12221  Filed  5-31-68;  8:45  am) 
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DEPARTMENT  OF  HOUSINQ  AND 
URBAN  DEVELOPMENT 

Offica  of  the  Aaatotam  Sacratary  for 
Houaing  Tadsrsl  HouaJng 
Commlaaionar 

24  CFR  Parts  201, 209,  and  234 
[Docket  Na  N-M-IWM;  FR-2S151 

Mortgage  Inaurance;  Changea  to  the 
Maxiniiim  Mortgage  LImtta  for  Single 
Family  Residencea,  Condomlnluma 
and  Manufactured  Homea  and  Lots 

AQENCv:  Office  of  the  Assistant 

Secretary  for  Housing-Federal  Housing 

Commissioner,  HUD. 

action:  Notice  of  revrsimis  to  FHA 

maximum  mortgage  limits  for  high-cost 

areas. 

summary:  This  Notice  amends  the 
listing  of  areas  eligible  for  "high-cost" 
mortgage  limits  under  certain  of  HUD's 
insuring  authorities  under  the  National 
Housing  Act  by  increasing  the  mortgage 
limits  in  Washington,  Providence. 
Bristol.  Kent  and  NewpcHi  Counties. 
Rhode  Island;  Saratoga  County,  New 
York;  Pueblo,  Arapahoe,  Jefferson  and 
Douglas  Counties,  Colorado;  Clark 
County.  Nevada;  Bucks  County, 
Pennsylvania;  Mecklenburg  County, 
North  Carolina;  and  the  Montgomery, 
Alabama  MSA;  and  adding  "high-cost" 
mortgage  limits  for  Erie  County,  New 
York.  Mortgage  limits  are  adjusted  in  an 
area  when  the  Secretary  determines  that 
middle-  and  moderate-income  persons 
have  limited  housing  opportunities 
because  of  hi^  prevailing  housing  sales 
prices. 

EFFECTIVE  DATE:  June  1, 1988. 
FURTHER  INFORMATION  CONTACT 
For  single  family:  Morris  Carter, 
Director,  Single  Family  Development 
Division,  Room  9270;  telephone  (202) 
755-6720.  For  manufactured  homes: 
Robert  ].  Coyle,  Director,  Title  I 
Insurance  Division,  Room  9160; 
telephone  (202)  755-6880;  451  Seventii 
Street,  SW.,  Washington,  DC  20410. 
(These  are  not  toll-free  numbers.) 


•«:t>i    ui^a   c'V 
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SUPPLEMENTARY  INFOmUTION: 

Background 

The  National  Housing  Act  (NHA),  12 
U.S.C.  (1710-1749),  authorizes  HUD  to 
insure  mortgages  for  single  family 
residences  (from  one-  to  four-family 
structures),  condominiums, 
manufactured  homes,  manufactured 
home  lots,  and  combination 
manufactured  home  lots,  The  NHA,  as 
amended  by  the  Housing  and 
Community  Development  Amendments 
of  1980  and  the  Housing  and  Community 
Development  Amendments  of  1981. 
permits  HUD  to  increase  the  maximum 
mortgage  limits  under  most  of  these 
programs  to  reflect  regional  differences 
in  the  cost  of  housing.  In  addition, 
sections  2(bl  and  214  of  the  NHA 
provide  for  special  high-cost  limits  for 
insured  mortgages  in  Alaska,  Guam  and 
Hawaii. 

On  March  3, 1988  (53  FR  6022),  the 
Department  published  its  most  recent 
annual  complete  listing  of  areas  eligible 
for  "high-cost"  mortgage  limits  under 
certain  of  HUD's  insuring  authorities 
under  the  National  Housing  Act,  and 
their  applicable  limits  for  each  area. 

This  Document 

Today's  docimient  increases  high-cost 


mortgage  amounts  for  Washington, 
Providence,  Bristol.  Kent  and  Newport 
Counties,  Rhode  Island;  Saratoga 
County,  New  York;  Pueblo,  Arapahoe, 
Jefferson  and  Douglas  Counties, 
Colorado;  Clark  County,  Nevada;  Bucks 
County,  Pennsylvania;  Mecklenburg 
County,  North  Carolina;  and  the 
Montgomery,  Alabama  MSA;  and  adds 
"high-cost"  mortgage  limits  for  Erie 
County,  New  York. 

These  amendments  to  the  high-cost 
areas  appear  in  two  parts.  Part  I 
explains  high-cost  limits  for  mortgages 
insured  under  Title  I  of  the  National 
Housing  Act.  Part  II  lists  changes  for 
single  family  residences  insured  under 
section  203Cb]  or  234(c)  of  the  National 
Housing  Act. 

National  Housing  Act  High  Cost 
Mortgage  Limits 

/.  Title  I:  Method  of  Computing  Limits 

A.  Section  2(b)(1)(D).  Combination 
Manufactured  Home  and  Lot  (Excluding 
Alaska,  Guam  and  Hawaii) 

To  determine  the  high-cost  limit  for  a 
combination  manufactured  home  and  lot 
loan,  multiply  the  dollar  amount  in  the 
"one  family"  column  of  Part  II  of  this  list 
by  .80.  For  example,  Erie  County  (New 


York)  has  a  one-family  limit  of  $78,850. 
The  combination  home  and  lot  loan  limit 
for  Erie  County  is  $78,850  x  .80,  or 
$63,060. 

B.  Section  2(b)(1)(E):  Lot  Only  (excluding 
Alaska,  Guam  and  Hawaii); 

To  determine  the  high-cost  limit  for  a 
lot  loan,  multiply  the  dollar  amoimt  in 
the  "one-family"  column  of  Part  U  of  this 
list  by  .20.  For  example,  Erie  County 
(New  York)  has  a  one-family  limit  of 
$78,850.  The  lot-only  loan  limit  for  Erie 
County  is  $7^850  X  .20,  or  $15,770. 

C.  Section  2(b)(2).  Alaska,  Guam  and 
Hawaii  Limits 

The  maximum  dollar  limits  for 
Alaska,  Guam  and  Hawaii  may  be  140% 
of  the  statutory  loan  limits  set  out  in 
section  2(b)(1). 

Accordingly,  the  dollar  limits  for 
Alaska.  Guam  and  Hawaii  are  as 
follows: 

1.  For  manufactured  homes:  $56,700. 
(40,500  X 140%). 

2.  For  combination  manufactured 
homes  and  lots:  75,600.  ($54,000  X  140%). 

3.  For  loU  only:  $18,900.  (13,500  X 
140%). 

ILTiUell: 


Updating  of  FHA  SecnoNS  203(b).  234(c)  and  214  Area  Wide  Mortgage  LiMrrs 

Region  I 


Market  area  designation  and  Incal 

1-fafflilyand 
oortdountt 

2-«afflily 

3-family 

4-larT)ily 

• 

State  of  Rtiode  Wwid..  .    . 

$101,250 

$114,000 

$138,000 

$180,500 

1                             Region  II 

Market  area  designatnn  and  local 

1-familyand 
condounit 

2-family 

S-fainily 

4-famJly 

HUD  Weld  OWlce    Buffalo  Office 

Erie  County.  NY 

$78,650 

$88,800 

$107,900 

$124,500 

■  ~ ' 1 

HUD  FMd  Oftlce-ARwiy  Ofttoe 

Saratoga  County,  NY 

$101,250 

$114,000 

$138,000 

$160,500 

1                              Region  III 

Market  area 

1-famNyand 
coTKlounit 

2-famly 

3-family 

oesignauon  arxl  local 

4-family 

Bocks  County.  PA 

_ 

$100,350 

$113,000 

$137,300 

$156,450 

— -:::: 
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RegionIv' 

Market  area  deaigntlion  and  locil 

1 -family  and 
condounit 

2-family 

3-(amiy 

44^ 

HUO  FMd  Office— Qfeanabofo  Office 

Mecklenburg  County.  NC.... 

$101,250  1      $114,000 

$138,000 

$160,500 

HUD  FMd  Office  -Blniilngfieni  Office 

Montgomery.  AL  MSA: 
Atauoa  County 

$64,500 

$95,150 

$115,650 

$133,400 

Elmore  County 
Montgomery  County 

Region  VIII 

• 

Market  area  designation  and  kxsal 

1-iamilyand 
condounit 

2-lamily 

3-f«nly 

4-tamay 

hud  Field  Office    Denver  Office 

Arapahoe  County,  CO..     - 

$101,250 

101.250 

101.250 

73.550 

$114,000 

114.000 

114.000 

62.n.'i0 

$138,000 
138.000 
138.000 
100.650 

$160,500 

Jefferson  Countv  CO 

160,500 

Douolas  Countv  CO . 

160.500 

Puebk)  County.  CO _... 

116.150 

Region  IX 

Market  area  designation  and  tocai 

l-famHyand 
condounit 

2-lamily 

3-family 

4-lMnly 

HUD  Field  Office   Laa  VegM  Office 

Las  Vegas.  NV  MSA: 
Cliifk  Countv.  NV 

$101,250 

$114,000 

$136,000 

$160,500 

Date:  May  23. 196& 
James  E.  Schoenberger. 

General  Deputy,  Assistant  Secretary  for 
Housing — Federal  Housing  Commissioner. 
(PR  Doc.  8&-12229  FUed  5-31-68;  8:45  am] 

BILLINa  CODE  4210-27-M 


24  CFR  Part  885 

[Docket  No.  R-8S-1391;  FR-2477] 

Loans  for  Housing  for  ttw  Ekierty  or 
Handicapped 

agency:  Office  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner,  HUD. 

ACTION:  Interim  rule. 

SUMMARY:  This  interim  rule  amends 
HUD's  regulations  governing  projects 
that  receive  direct  loans  tmder  Section 
202  of  the  Housing  Act  of  1959  and 
housing  assistance  under  Section  8  of 
the  United  States  Housing  Act  of  1937. 
This  rule  amends  24  CFR  Part  885  to 
incorporate  loan  interest  rate  provisions 
contained  in  the  Housing  and 
Community  Development  Act  of  1987 
(Pub.  L 100-242,  approved  February  5. 
1988). 


DATES:  This  rule  is  effective  on  July  11, 
1988.  Comments  are  due  July  31, 1988. 
ADDRESS:  Interested  persons  are  invited 
to  submit  comments  to  the  Office  of 
General  Counsel,  Rules  Docket  Clerk. 
Room  10276,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street 
SW.,  Washington,  DC  20410. 
Commimications  should  refer  to  the 
above  docket  number  and  title.  A  copy 
of  each  communication  submitted  will 
be  available  for  public  inspection  and 
copying  diuing  regular  business  hours  at 
the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  Wilden,  Assisted  Elderly  and 
Handicapped  Housing  Division,  Room 
6118,  Office  of  Elderly  and  Assisted 
Housing,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street 
SW.,  Washington.  DC  20410.  Telephone 
426-8730.  (This  is  not  a  toll-free 
number.) 

SUPPIfMENTARY  INFORMATION: 
L  Purpose 

HUD's  regulations  at  24  CFR  Part  885 
govern  projects  that  receive  direct  loans 
under  Siection  202  of  the  Housing  Act  of 
1959  and  housing  assistance  payments 
under  Section  8  of  the  United  States 
Housing  Act  of  1937.  On  February  5, 


1988,  President  Reagan  approved  the 
Housing  and  Community  Development 
Act  of  1987  (Pub.  L 100-242)  ("the  Act"). 
This  Act  revises  the  section  202  program 
in  several  ways. 

The  purpose  of  this  rulemaking  is  to 
implement  immediately  the  statutory 
changes  governing  the  section  202  loan 
interest  rate.  These  changes  were 
effective  on  enactment  and  require  littie 
regxilatory  elaboration.  Other  statutory 
changes  affecting  the  section  202 
program  cannot  be  implemented 
immediately  and  will  be  incorporated  in 
a  related  rule  to  be  published  later  this 
year. 

11.  Statutory  provisions 

Before  the  recent  amendment,  section 
202(a)(3]  provided  that  the  rate  of 
interest  on  section  202  loans  shall  not 
exceed  "a  rate  determined  by  the 
Secretary  of  the  Treasury  taking  into 
consideration  the  average  interest  rate 
on  all  interest  bearing  obligations  of  the 
United  States  then  forming  a  part  of  the 
public  debt,  computed  at  the  end  of  the 
fiscal  year  next  preceding  the  date  on 
which  the  loan  is  made,  adjusted  to  the 
nearest  one-eighth  of  one  per  centum.  ■ 
plus  an  allowance  adequate  in  the 
judgment  of  the  Secretary  to  cover 
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administrative  costs  and  probable 
losses  under  the  program." 

In  recent  years,  Congress  has  imposed 
a  statutory  ceiling  on  the  section  202 
interest  rate.  Section  223(a)(1)  of  the 
Housing  and  Urban-Rural  Recovery  Act 
of  1983  provided  that  the  interest  rate 
plus  the  allowance  for  loans  made 
during  Fiscal  Year  1984  could  not 
exceed  9.25  percent  per  annum. 
Congress  continued  to  impose  this 
ceiling  on  loans  made  during  Fiscal 
Years  1985-88. 

Section  161  of  the  Act  revises  the 
interest  rate  provisions  in  section 
202(a)(3)  in  several  ways: 

—Statutory  Formula.  Section 
161(c)(1)(B)  revises  the  formula  for  the 
section  202  interest  rate  calculation.  The 
new  act  provides  that  the  interest  rate 
on  section  202  loans  shall  not  exceed  a 
rate  determined  by  the  Secretary  of 
HUD  "taking  into  consideration  the 
average  yield  during  the  3-month  period 
immediately  preceding  the  Hscal  year  in 
which  the  loan  is  made,  on  the  most 
recently  issued  30-year  marketable 
obligations  of  the  United  States" 
adjusted  to  the  nearest  one-eighth  of  one 
percentum,  plus  an  allowance  adequate 
in  the  judgment  of  the  Secretary  to  cover 
administrative  costs  and  probable 
losses  under  the  program. 

—Statutory  Ceiling.  Section  161(c](2] 
makes  the  9.25  percent  ceiling 
permanent. 

—Optional  interest  rate.  Under 
section  161(c)(1)(C)  of  the  Act  the 
Borrower  is  given  the  option  to  have  the 
section  202  interest  rate  determined  at 
the  time  that  a  request  is  submitted  to 
HUD  for  a  conditional  or  firm 
commitment.  This  interest  rate  is 
calculated  by  using  the  formula  and 
statutory  ceilings  described  above, 
except  that  the  time  period  for 
determining  the  average  yield  on  the 
most  recenUy  issued  30-year  marketable 
obligations  of  the  United  States  is 
modified.  The  statute  provides  that  the 
loan  may  be  made  either  (1)  at  an 
interest  rate  that  does  not  exceed  the 
average  yield  of  such  obligations  for  the 
one-month  period  prior  to  the  month  in 
which  the  request  for  commitment  is 
made;  or  (2)  at  an  interest  rate  that  does 
not  exceed  the  average  yield  of  such 
obligations  for  the  three-month  period 
immediately  preceding  the  fiscal  year  in 
which  the  request  for  commitment  is 
made. 


DL  Regulatory  Implementation 

The  interim  rule  revises  9  885.410(g)  to 
incorporate  the  new  interest  rate 
calculation  provisions.  Provisions 
governing  the  calculation  of  the  aniiual 
interest  rate  are  found  at  paragraph 
(g)(1).  The  optional  rate  is  addressed  at 


paragraph  (g)(2).  These  provisions 
reflect  the  statutory  language  and, 
except  as  noted  below,  require  no 
further  explanation  in  this  preamble. 
The  interim  rule  also  makes  conforming 
changes  to  existing  provisions  governing 
the  request  for  direct  loan  financing  and 
approval  of  such  requests  (SS  885.400 
and  885.405)  and  msikes  appropriate 
modifications  to  existing  S  865.410(h). 

-The  following  provisions  of  the 
interim  rule  require  further  explanation: 

A.  Date  of  submission  of  the  request  for 
commitment 

As  noted  above,  the  computation  of 
the  optional  rate  depends,  in  part,  on  the 
date  that  the  request  for  conditional 
commitment  or  the  date  that  the  request 
for  firm  commitment  is  submitted  to 
HUD.  Borrowers  often  submit  requests 
for  commitment  that  are  incomplete  or 
otherwise  unacceptable.  To  make  sure 
that  there  is  no  confusion  concerning  the 
date  of  submission  of  such  requests,  the 
rule  provides  that  the  date  of  submission 
of  a  request  is  the  date  that  the 
Borrower  submits  a  complete  and 
acceptable  request  to  HUD  under 
§885.400. 

Many  requests  for  conditional  or  firm 
commitment  are  reprocessed.  Where 
reprocessing  has  occurred,  there  may  be 
confusion  concerning  the  exact  date  that 
the  request  for  commitment  is 
submitted.  The  rule  provides  that  the 
date  of  the  submission  of  the  request  for 
commitment  will  not  be  affected  by  any 
subsequent  resubmission  of  the  request 
by  the  Borrower  or  by  any  reprocessing 
of  the  request  by  HUD. 

B.  Withdrawal  of  election  of  the 
optional  rate. 

To  make  it  clear  that  the  optional  rate 
is  applicable  at  the  election  of  the 
Borrower,  the  interim  rule  permits  the 
Borrower  to  withdraw  its  election  of  the 
rate  at  any  time  before  initial  loan 
closing.  (See  §  885.410(g)  (2)(iii).)  If  the 
Borrower  elected  the  optional  interest 
rate  with  its  request  for  conditional 
commitment  and  withdraws  its  election, 
the  loan  will  bear  interest  at  the  rate 
determined  under  S  885.410(g)(1).  unless 
the  Borrower  elects  an  optional  interest 
rate  with  its  request  for  firm 
commitment.  If  the  Borrower  withdraws 
its  election  after  the  date  of  submission 
of  its  request  for  firm  commitment,  the 
loan  will  bear  interest  at  the  rate 
determined  under  paragraph  (g)(1). 

C.  Cancellation  of  optional  rate  by  HUD. 

HUD  must  ensure  that  section  202 
projects  are  completed  and  put  into 
operation  as  expeditiously  as  possible. 
Accordingly,  under  existing  i  885.230, 
HUD  may  cancel  a  fund  reservation  at 


any  time  if  it  can  be  established  that  the 
Borrower  is  not  making  satifactory 
progress  toward  the  start  of 
construction,  rehabilitation,  or 
acquisition.  Moreover,  under  this  same 
section,  HUD  may  cancel  any 
reservation  of  section  202  locm  funds  for 
projects  for  which  the  construction, 
substantial  rehabilitation,  or  acquisition 
with  or  without  rehabilitation  is  not 
begim  within  18  months  after  the  notice 
of  section  202  Fund  Reservation  is 
issued,  unless  an  extension  of  time  not 
to  exceed  six  months  is  requested  of, 
and  granted  by,  HUD. 

The  statutory  provisions  contained  in 
the  Act  do  not  provide  an  expiration 
date  for  the  optional  interest  rate. 
However.  HUD  believes  that  it  would  be 
contrary  to  the  goal  of  encouraging 
reasonable  progress  toward  project 
operation  to  permit  the  optional  rates  to 
apply  for  the  duration  of  an  extended 
fund  reservation.  While  we  will 
continue  to  provide  appropriate 
extensions  of  time  for  fund  reservations, 
we  do  not  believe  that  it  is  appropriate 
to  permit  Borrowers  to  receive  the 
benefit  of  an  optional  rate  during  the 
period  of  the  extension. 

Accordingly,  S  885.410(g)(2)(iv) 
provides  that  if  the  initial  loan  closing 
has  not  occurred  %vithin  18  months  after 
issuance  of  the  notice  of  section  202 
fund  reservation,  the  Borrower's  election 
of  the  optional  rate  will  be  cancelled 
and  the  loan  will  bear  interest  at  the 
rate  determined  in  accordance  with 
§  885.410(g)(1). 

D.  Notification  of  interest  rate. 

Currently,  the  Secretary  annually 
publishes  a  notice  of  the  loan  interest 
rate  in  the  Federal  Register.  Today's 
interim  rule  retains  this  Federal  Register 
publication  requirement  for  loan  interest 
rate  determinations  that  are  based  on 
the  average  yield  of  the  most  recently 
issued  30-year  obligations  during  the  3- 
month  period  immediately  preceding  the 
fiscal  year  in  which  the  loan  is  made. 
(See  S  88S.410(h)(l).) 

Because  the  optional  interest  rate  may 
fluctuate  monthly,  depending  on  the 
average  yield  for  30-year  marketable 
obligations  during  the  one-month  period 
immediately  before  the  month  that  the 
borrower  submits  its  commitment 
request,  it  would  be  impossible  for  HUD 
to  arrange  for  the  timely  publication  of 
these  monthly  interest  rate  calculations 
in  the  Federal  Register.  Moreover,  even 
if  HUD  could  issue  timely  publications. 
HUD  believes  dut  the  continuation  of 
this  requirement  would  generate  an 
excessive  and  potentially  confusing 
number  of  Federal  RegMer  pubUcations. 
In  light  of  the  recent  statutory  changes. 


HUD  believes  that  a  more  effective  way 
of  notifying  borrowers  of  the  optional 
interest  rate  for  section  202  loans  is  to 
provide  the  information  upon  the 
Borrower's  request.  (See  9  885.410(h)(2).) 

III.  FY-1988  Section  202  Loan  Interest 
Rates 

A.  Calculation  of  the  FY-1988  interest 
rate. 

The  Conference  Report  states  that  the 
new  interest  rate  formulae  are  intended 
to  apply  to  all  section  202  loans  that  are 
closed  after  the  enactment  date  (House 
Report  No.  100^26, 100th  Cong.,  1st 
Sess.  182).  Based  on  information 
contained  in  the  Federal  Reserve  Board 
of  Governor's  Statistical  Release  H-15, 
the  average  yields  on  the  most  recently 
issued  30-year  marketable  obligations  of 
the  United  States  during  the  three-month 
period  immediately  preceding  FY-1988 
were:  8.64  percent  for  July,  1987;  8.97 
percent  for  AugU8ri987;  and  9.59 
percent  for  September,  1967.  Based  on 
these  rates,  the  average  yield  for  such 
obligations  during  the  three-month  * 
period  immediately  preceding  FY-1988 
was  9.07  percent.  Rounded  to  the 
nearest  one-eighth  of  one  percent,  the 
average  yield  would  be  9.125.  This 
rounded  rate,  plus  the  .25  percent 
allowance  to  cover  administrative  costs 
and  probable  losses  under  the  program,* 
would  provide  a  section  202  interest  rate 
of  9.375  percent  per  annum.  Thus,  under 
the  new  formula,  the  maximum  loan 
interest  rate  that  HUD  could  set  for  the 
section  202  loans  would  be  the  statutory 
ceiling  of  9.25  percent. 

On  November  2, 1987  (52  FR  41989). 
HUD  established  a  9  percent  per  annum 
interest  rate  for  section  202  loans  made 
during  FY-1986.  This  interest  rate  was 
based  on  the  interest  rate  formula  in 
effect  before  the  enactment  of  the  Act. 
While  the  Conference  report  stated  that 
the  new  interest  rate  formulae  were 
intended  to  apply  to  all  section  202 
loans  closed  after  the  enactment  date. 
HUD  believes  that  the  conferee's  intent 
was  to  provide  a  lower  interest  rate  for 
section  202  Borrowers,  rather  than  to 
enable  HUD  to  increase  the  loan  interest 
rate.  Since  the  interest  rate 
determination  under  the  new  Act  is  a 
maximum  limit  on  the  section  202  loan 
interest  rate,  HUD  believes  that  it  is 
more  consistent  with  the  congressional 
intent  to  maintain  the  announced  9 
percent  interest  rate  for  FY-1988. 


■  Existing  1 88S.410(g)(l)  states  that  the  Secretary 
of  HUD  has  determined  that  the  allowance  to  cover 
administrative  costs  and  probable  losses  under  the 
program  is  .25  percent  per  annum  for  both  the 
construction  and  pennanent  loan  periods. 


B.  Calculation  of  the  optional  rate. 

1.  Optional  rate  for  Borrowers  funded 
in  FY-1987  that  submitted  a  request  for 
commitment  before  February  5, 1968, 
and  where  initial  loan  closing  did  not 
occur  before  February  5. 1988. 

The  Conference  Report  stated  that  the 
conferees  intended  "that  the  provisions 
giving  the  borrower  the  option  to  lock  in 
a  rate  at  the  time  a  commitment  request 
is  submitted  apply  to  requests  submitted 
prior  to  enactment  if  the  loan  is  closed 
after  the  enactment  date."  (House 
Report  No.  100-426, 100th  Cong.,  1st 
Sess.  182.)  HUD  does  not  believe  that 
the  conferees  intended  to  give 
Borrowers  the  opportunity  to  elect 
section  202  interest  rates  based  on 
average  yields  computed  during  the  one- 
month  period  immediately  before  the 
month  in  which  the  request  for 
commitment  was  originally  submitted, 
or  based  on  the  three-month  period 
immediately  preceding  the  fiscal  year  in 
which  the  request  for  commitment  was 
originally  submitted.  Such  a  conclusion 
would  treat  similarly-situated  Borrowers 
inequitably  and  would  impose  an 
enormous  administrative  burden  on  the 
Department.  In  order  to  comply  with  the 
conferees'  intent,  HUD  has  decided  to 
provide  an  optional  rate  to  this  class  of 
Borrowers  based  upon  applicable 
market  yields  on  the  enactment  date 
(February  5, 1988). 

HUD  has  determined  that  the  optional 
percent  rate  for  such  Borrowers  is  9 
percent,  based  on  the  following  factors: 
— ^The  average  yield  on  30-year 
marketable  obligations  of  the  United 
States  issued  during  the  three-month 
period  immediately  preceding  FY- 
1988,  plus  an  allowance  for 
administrative  costs  and  probable 
losses  undet*  the  program.  As  noted 
above,  this  rate  is  9.375  percent  per 
annum,  but  was  capped  at  9  percent 
per  annum  in  order  to  give  effect  to 
the  conferee's  intention  to  benefit 
section  202  borrowers  with  the  better 
of  the  two  rates. 
— ^The  average  yield  on  30-year 
marketable  obligations  of  the  United 
States  issued  during  the  one-month 
period  immediately  preceding  the 
enactment  date,  plus  an  allowance  for 
administrative  costs  and  probable 
losses.  Based  on  information 
contained  in  the  Federal  Reserve 
Board  of  Governor's  Statistical 
Release  H-15,  the  average  yield  on  the 
most  recently  issued  30-year 
marketable  obligations  of  the  United 
States  during  the  month  of  January 
1988  was  8.83  percent  per  annum.  This 
yield,  rounded  to  the  nearest  one- 
eighth  of  one  percent  (6.875  percent) 
plus  the  .25  percent  allowance  for 


administrative  costs  and  probable 

loses,  would  provide  an  interest  rate 

of  9.125  percent  per  annum. 
—The  statutory  ceiling  of  9.25  percent 

HUD  will  assume  that  all  Borrowers 
that  made  a  request  for  commitment 
before  February  5. 1968  but  did  not  go  to 
initial  loan  closing  before  February  5. 
1968  will  elect  the  optional  rate,  as 
calculated  above.  In  order  to  lock  in  the 
9  percent  rate,  however,  each  affected 
Borrower  must  file  a  written  election  of 
the  rate  within  30  days  of  the 
publication  of  this  rule.  (These 
Borrowers  may  withdraw  this  election 
at  any  time  before  initial  loan  closing.) 

2.  Optional  rate  for  Borrowers  funded 
in  FY  1987  that  submitted  a  request  for 
Commitment  after  February  5, 1988  but 
before  the  effective  date  of  this  rule. 

If  initial  loan  closing  has  not  occurred 
before  the  effective  date  of  this  rule, 
HUD  will  take  the  following  steps.  HUD 
will  notify  each  Borrower  of  its  right  to 
elect  the  optional  interest  rate,  and  will 
give  the  Borrower  30  days  to  file  a 
written  election  of  the  optional  rate.  The 
Borrower  may  withdraw  this  election  at 
any  time  before  loan  closing. 

If  the  initial  loan  closing  occurs  before 
the  effective  date  of  this  rule,  HUD  will 
take  the  following  steps.  If  the  optional 
interest  rate  fell  below  9  percent  in  the 
month  preceding  the  month  in  which  the 
Borrower  made  its  request  for 
commitment  HUD  will  contact  the 
Borrower  and  will  make  appropriate 
loan  modifications  to  reflect  the  lower 
rate  for  such  Borrowers. 

IV.  Fmdings  and  CertificationB 

In  the  Conference  Report  cited  above, 
the  conferees  expressly  stated  their 
intent  that  the  section  202  interest  rate 
provisions  contained  in  the  Act  become 
effective  immediately.  Accordingly,  the 
Department  regards  the  underlying 
statutory  changes  as  mandatory  and 
self-executing  and  has  determined  that 
good  cause  exists  for  making  this  rule 
effective  as  soon  after  publication  as 
possible.  However,  public  comments  are 
invited  for  60  days  following  publication 
of  this  interim  rule.  These  comments  will 
be  considered  in  the  adoption  of  a  final 
rule. 

Under  24  CFR  50.20(1).  an 
environmental  finding  is  not  necessary 
because  the  statutorily  required 
establishment  of  interest  rates  is  among 
matters  categorically  excluded  from  the 
environmental  requirements  of  24  CFR 
Part  SO. 

This  rule  does  not  constitute  a  "major 
rule"  as  that  term  is  defined  in  section 
1(d)  of  the  Executive  Order  on  Federal 
Regulations  issued  by  the  President  on 
February  17, 1981.  An  analysis  of  the 
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rule  indicates  that  it  does  not  (1)  have 
an  annual  effect  on  the  economy  of  $100 
million  or  more;  (2)  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal.  State,  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
have  a  signiHcant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

In  accordance  with  5  U.S.C.  605(b) 
(the  Regulatory  Flexibility  Act),  the 
undersigned  hereby  certifies  that  this 
rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  rule 
provides  HUD  with  additional  flexibility 
in  adjusting  section  202  interest  rates  in 
periods  of  low  market  interest  rates,  and 
may  result  in  lower  section  202  interest 
rates  for  some  Borrowers.  The  effect  of 
these  changes  on  small  entities, 
however,  should  be  minot  i 

This  rule  was  bsted  in  the  ! 

Department's  Semiannual  Agenda  of 
Regulations  published  April  25, 1988  (53 
FR 13854, 13879)  under  Executive  Order 
12291  and  the  Regulatory  FlexibiUty  Act 

The  Catalog  of  Federal  Domestic 
Assistance  program  number  is  14.157, 
Housing  for  the  Elderly  or  Handicapped. 

List  of  Subjocts  in  24  CFR  Part  ass 

Aged.  &ant  programs:  housing  and 
community  development  Handicapped, 
Loan  programs:  housing  and  community 
development  Low-  and  moderate- 
income  housing. 

Accordingly,  the  Department  amends 
24  CFR  Part  885  to  read  as  follows: 

PART  885-HOUSING  FOR  THE 
ELDERLY  OR  HANDICAPPED 

1.  The  authority  citation  for  24  CFR 
Part  885  continues  to  read  as  follows: 

Authority:  Section  202.  Housing  Act  of  1958 
(12  U.S.C  ITOlq);  sec.  7(d),  Department  of 
Housing  and  Urban  Development  Act  (42 
U.S.C.  353S(d)). 

2.  In  9  885.400,  the  introductory 
paiagraph  and  paragraphs  (a),  (b),  and 
(c)  are  redesignated  as  paragraphs  (a), 
(b),  (c).  and  (e),  respectively,  the 
reference  to  paragraph  (a)  in 
redesignated  paragraph  (c)  is  revised  to 
refer  to  paragraph  (b).  and  a  new 
paragraph  (d)  is  added  to  read  as 
follows: 

S8S&400    R«|UMtfordlrwllowi 


(d)  When  the  request  for  conditional 
or  firm  commitment  for  direct  loan 


financing  is  submitted,  the  Boiiowei 
may  request  that  the  loan  inteieat  rate 
be  computed  at  the  optional  interest  rate 
as  provided  under  {  885.410(gK2).  If  the 
Borrower  makes  such  a  request,  the  loan 
interest  rate  used  for  the  processing  of 
the  request  for  conditional  or  firm 
commitment  under  paragraph  (b)  or  (c) 
shall  be  the  optional  loan  interest  rate.  If 
the  Borrower  does  not  make  a  request 
for  the  optional  rate,  the  interest  rate 
used  for  processing  the  request  shall  be 
the  interest  rate  computed  under 
S  885.410(g)(1). 
***** 

3.  In  9  885.405,  new  paragraphs  (a)(8) 
and  (b)(4]  are  added,  to  read  as  follows: 

SM5,405   Approval  o(  requests  for  dtoeet 


(a)  *  •  * 

(8)  The  interest  rate  used  in  the 
processing  of  the  request. 

(b)  •  •  • 

(4)  The  interest  rate  used  in  the 
processing  of  the  request 

4.  Paragraphs  (g)  and  (h)  of  9  885.410 
are  revised  to  read  as  follows: 

§  885.410    Antount  and  tsnns  of  financing. 

***** 

(g)  Loan  interest  rate.  The  loan  is 
made  on  the  date  of  the  initial  loan 
closing  under  9  885.415.  Loans  shall  bear 
interest  at  a  rate  determined  by  HUD  in 
accordance  with  this  section. 

(1)  Annual  interest  rate.  Except  as 
provided  under  paragraph  (gX2).  loans 
shall  bear  interest  at  the  rate  in  effect  at 
the  time  the  loan  is  made.  The  loan 
interest  rate  shall  not  exceed: 

(i)  The  average  yield  on  the  most 
recently  issued  30-year  marketable 
obligations  of  the  United  States  during 
the  three-month  period  immediately 
preceding  the  fiscal  year  in  which  the 
loan  is  made  (adjusted  to  the  nearest 
one-eighth  of  one  percent),  plus  an 
allowance  to  cover  administrative  costs 
and  probable  losses  under  the  program; 
and 

(ii)  Any  applicable  statutory  ceiling  on 
the  loan  interest  rate  including  the 
allowance  to  cover  administrative  costs 
and  probable  losses. 

(2)  Optional  interest  rate.  The 
borrower  may  elect  an  optional  loan 
interest  rate.  To  elect  the  optional  rate, 
the  Borrower  must  request  that  HUD 
determine  the  loan  interest  rate  at  the 
time  of  the  Borrower's  request  for 
conditional  or  firm  conunitraent  for 
direct  loan  financing  tmder  9  885.400. 

(i)  If  the  borrower  elects  the  opticnial 
loan  interest  rate,  the  loan  interest  rate 
shall  not  exceed: 


(A)  The  average  yield  on  the  most 
recently  issued  30-year  marketable 
obligations  of  the  United  States  during 
the  three-mmth  period  immediately 
preceding  the  fiscal  jrear  in  which  tfie 
request  for  commitment  is  submitted 
(adjusted  to  the  nearest  one-eighth  of 
one  percent),  plus  an  allowance  to  cover 
administrative  costs  and  probably 
losses  under  the  program; 

(B)  The  average  yield  on  the  most 
recendy  issued  30  year  marketable 
obligations  of  the  United  States  during 
the  one-month  period  immediately 
preceding  the  month  in  which  the 
request  for  commitment  is  submitted 
(adjusted  to  the  nearest  one-eighth  of 
one  percent),  plus  an  allowance  to  cover 
the  administrative  costs  and  probable 
losses  under  the  program:  and 

(C)  Any  applicable  statutory  ceiling 
on  the  loan  interest  rate  including  an 
allowance  to  cover  administrative  costs 
and  probable  losses  under  the  program. 

(ii)  The  date  of  submission  of  a 
request  for  conditional  or  firm 
commitment  is  the  date  that  the 
Borrower  submits  the  comfrfete  and 
acceptable  request  to  HUD  under 
9  885.400.  The  date  of  the  submission  of 
a  request  for  commitment  will  not  be 
affected  by  any  subsequent 
resubmission  of  the  request  by  the 
Borrower  or  by  any  reprocessing  of  the 
request  by  HUD. 

(iii)  The  Borrower  may  withdraw  its 
election  of  the  optional  interest  rate  at 
any  time  before  initial  loan  closing.  If 
the  Borrower  elected  the  optional 
interest  rate  with  its  request  for 
conditional  commitment  and  withdraws 
its  election,  the  loan  will  bear  interest  at 
the  rate  determined  under  paragraph 
(g)(1),  unless  the  Borrower  elects  an 
optional  interest  rate  with  its  request  for 
firm  commitment.  If  the  Borrower 
withdraws  its  election  after  the  date  of 
submission  of  its  request  for  firm 
commitment,  the  loan  will  bear  interest 
at  the  rate  determined  under  paragraph 
(g)(1)  of  this  section. 

(iv)  U  initial  loan  closing  has  not 
occiured  within  18  months  after  the 
Notice  of  Section  202  Fund  Reservation 
is  issued,  the  Borrower's  election  of  the 
optional  rate  will  be  cancelled  and  the 
loan  will  bear  interest  at  the  rate 
determined  under  paragraph  (g)(1)  of 
this  section. 

(3)  Allowance  for  administrative  costs 
and  probable  losses.  For  the  purpose  of 
computing  the  loan  interest  rate  under 
paragraphs  (g)  (1)  and  (2)  of  this  section, 
the  aUowance  to  cover  administrative 
costs  and  probable  losses  under  the 
program  is  one-fourth  of  one  percent 
(.25%)  per  annum  for  both  the 


construction  and  permanent  loan 
periods. 

(h)  Anaounceaient  of  interest  rates.  (1) 
HUD  win  annually  announce  the  loan 
interest  rale  determination  under 
paragraph  (g)(1)  of  this  section  by 
publishing  notice  of  the  rate  in  liie 
Federal  Register.  The  Fedacal  Ra^ster 
notice  will  include  a  statement 
explaining  the  basis  for  the  interest  rate 
determination. 

(2)  Upon  the  Borrower's  request  HUD 
will  provide  available  current 
information  concerning  the 
determination  of  the  interest  rate  under 
paragraph  (g)(2)  of  this  section. 
***** 

Date:  April  28, 1988. 
TkoBBSs  T.  Danavy, 

Aasistant  Secretary  for  Homing— Federal 
Housing  Coamueaioner. 

(FR  Doc  88-12230  Filed  S-31-48;  8:45  am] 
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30CFRPart904 

Approval  of  Aroendinents  to  the 
ArluHwaa  Permanam  Regulatory 
Program 


r:  Office  of  Surface  Mining 

Reclamation  and  &iforcement  (OSMRE). 
Interior. 

ACnOK  Final  rule. 


in  OSMRE  is  announcii^  the 
approval  of  proposed  amendments 
submitted  by  die  State  of  Arkansas  as 
modifications  to  its  permanent 
regulatory  program  (hereinafter  referred 
to  as  the  Arkansas  program)  under  the 
Surface  Mining  Control  and  Redamatkn 
Act  of  1977  (SMCRA).  The  amendments 
provide  the  Arkansas  Department  of 
Pollution  Control  and  Ecology  (ADPCE) 
with  the  authority  to  require  an 
applicant  for  a  mining  permit  to  collect 
additional  data  and/or  take  mitigative 
or  protective  measures  to  minimize 
adverse  impacts  on  historic  properties 
or  archeological  resources.  "These 
amendments  are  in  response  to  the 
revised  rules  jnomulgated  by  OSMRE 
regarding  protection  of  historic 
properties  and  archeological  resources. 
Bvccnvc  date:  June  1. 1988. 

rem  FUWfTMPI  WrOWMAIION  COMTACi; 

Mr.  James  Moncri^  Director.  Tulsa 
Field  Office,  Office  of  Surface  Mining 
Redunation  and  Enforcement  5100  E. 
^elly  Drive,  Suite  550.  Tulsa.  CNdahoma 
74135,  Telephone:  (918)  581-«430. 


•UPMJEMCNTAIIV  INFOMiATIONe 
I.  Background 

The  Secretary  of  the  Interior  approved 
the  Arkansas  program  on  November  21. 
igsa  Information  pertinent  to  the 
proposed  permanent  {Hogram 
submission,  as  well  as  die  Secretary's 
findings,  the  disposition  of  comments 
and  a  detailed  explanation  of  the 
conditions  of  approval,  can  be  found  in 
die  November  21, 198a  Federal  Register 
(45  FR  77003).  Subsequent  actions 
concerning  program  amendments  are 
identified  at  30  CFR  904.10  and  904.15. 

.  II.  Subfliissioo  of  Program  AmendmsBts 

On  February  la  1987,  OSMRE 
promulgated  revised  regulations 
concerning  the  consideration  which 
must  be  accorded  historic  properties  or 
archeological  resources  during  the 
permitting  of  surface  coal  mining 
operations  (52  FR  4244).  These  rules 
respond  to  the  decisions  rendered  by  the 
U.S.  Distinct  Court  for  the  District  of 
Columbia  In  In  re:  Permanent  Surface 
Mining  Regulation  Litigation  H  Qvil 
Action  No.  79-1144,  facilitate 
implementation  of  OSMRFs 
responsibilities  under  the  National 
Historic  Preservation  Act  (tf  1966 
(NHPA),  as  amended,  and  clarify  the 
responsibilities  of  09cfRE,  State 
regulatory  authorities  and  applicants  for 
permits  to  conduct  surface  coaJ  mining 
operations  and  coal  entlorations. 

In  accordance  with  the  provisions  of 
30  CFR  732.17(d).  OSMRE  notified 
Arkansas,  by  letter  dated  Jime  9. 1967. 
(Administrative  Record  Na  AR-326).  of 
the  changes  necessary  to  ensure  that  the 
approved  regulatory  program  was  in 
accordance  with  SMCRA  and  no  less 
effective  than  its  ioqilementing 
regulations,  as  revised  since  November 
21, 1980.  when  the  Arkansas  program 
was  originally  approved.  To  comply 
with  the  requirements  of  30  CFR 
732.17(f)(1).  the  State  of  Arkansas 
submitted  proposed  progrrun 
amendments  to  OSNflRE  on  November  4, 
1987  (Administrative  Record  Na  ARr- 
329). 

OSMRE  announced  receipt  of  the 
amendments  in  the  December  14. 1987, 
Federal  Registar  (52  FR  47411)  and  in  the 
same  notice,  initiated  a  30-day  public 
comment  period  and  provided  an 
opportunity  for  a  public  bearing  on  the 
substantive  adequacy  of  the  proposed  . 
amendments.  No  public  comments  were 
received  by  January  13, 196a  the  close 
of  the  comment  period,  and  because  no 
one  requested  an  opportunity  to  testify, 
no  public  hearing  was  hekL 

The  amendment  contains  additions 
and/or  revisions  to  the  following  parts 
of  the  Arkansas  Surface  Coal  Miii^ 
and  Reclamation  Code  (ASCMRC):  Part 


776,  General  requirements  for  coal 
expkiration  operations;  Part  779.  Snrface 
mining  permit  applications — minimum 
requirements  for  information  on 
environmental  resources;  Part  ,780. 
Surface  mining  permit  api^ications^ 
minimum  requirement  for  reclamation 
and  operation  plan;  and  Part  786, 
Review,  public  participation,  ^nd 
approval  or  disapproval  of  permit 
applications  and  permit  terms  and 
conditions. 

In  the  November  4. 1987  letter, 
Arkansas  submitted  a  policy  statement 
affirming  diat  ASCMRC  761.11(c)  and 
761.12(f)(i)  will  protect  all  privately 
owned  National  Register  Sites. 

Arkansas  added  language  to 
ASCMRC  776.12(a)(3)(i).  giving  die 
Director  of  ADPCE  authority  to  require 
any  information  regarding  Imown  or 
unknown  historical  sites  when 
reviewing  an  application  for  coal 
exploration. 

Language  was  added  to  ASCMRC 
779.1^)  regarding  permit  application 
requirements  for  information  on 
environmental  resources.  The  new 
regulation  gives  the  Director  of  ADPCE 
authority  to  require  addUtional 
information  regarding  historic  and 
archeological  resources  that  may  be 
listed  on,  or  eligU>le  for  listing  on,  the 
National  Register  of  tfistoric  Places 
(NRHP). 

The  State  of  Arkansas  rewrote 
ASCMRC  780.31  widi  regard  to  the 
permit  amplication  requirements  for 
reclamation  and  c^eration  plans.  The 
new  regulation  provides  the  Director  of 
ADPCE  authority  to  require  an  applicant 
to  take  appropriate  measures  to  protect 
historic  or  archeological  properties 
listed  on  or  eligible  for  listing  on  NRHP. 

With  die  addition  of  ASCMRC 
786.19(p),  a  new  required  finding  has 
been  added  to  the  list  of  written  findings 
that  the  Director  of  AOTCE  must  make 
prior  to  approving  any  permit 
application  or  application  for  a 
si^iificant  revision  of  a  permit.  The 
finding  will  state  that  die  Director  has 
taken  into  account  the  effect  of  the 
proposed  permitting  action  on  properties 
listed  on  or  eligible  for  listing  on  NRHP. 

m.  Director's  Fim&igs 

In  general,  the  revised  regulations  sre 
identical  to  the  corresponding  Federal 
regulations,  with  minor  changes  to 
improve  specificity  and  to  replace 
Federal  references  and  terms  with  State 
references  and  terms. 

Finding  No.  1:  ASCMRC  77e.l2faX3)(/f. 
Coal  &(ploration 

Arkansas  made  additions  to  ASCMRC 
776.12(a)(3)(i)  diat  correspond  to  die 
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Federal  regulation  at  30  CFR 
772.12(b](i)(iv).  The  differences  between 
the  State  and  Federal  regulations  are 
minor,  nonsubstantive  wording  changes. 

TThe  regulation  gives  the  Director  of 
AOPCE  authority  to  require  any 
information  regmting  known  or 
unknown  historical  sites  when 
reviewing  an  application  for  coal 
exploration.  The  Director  Hnds  this 
proposed  amendment  no  less  effective 
than  the  Federal  regulations. 

Finding  No.  2:  ASCMRC  779.12(b). 
Envimnmental  Resources 

Language  identical  to  the  Federal 
regulation  at  30  CFR  77g.l2(b)(2)  was 
added  to  ASCMRC  779.12(b).  With 
regard  to  permit  application 
requirements  for  information  on 
environmental  resources,  the  new 
regulation  will  give  the  Director  of 
ADPCE  authority  to  require  additional 
information  regarding  historic  and 
archeological  resources  that  may  be 
listed  on.or  eligible  for  listing  on  NRHP. 
The  Director  Bnds  that  the  proposed 
amendment  is  no  less  effective  than  the 
Federal  regulations. 

Finding  No.  3:  ASCMRC  780.31. 
Reclamation  Plans 

Aricansas  rewrote  ASCMRC  780.31 
identical  to  the  corresponding  Federal 
regulation  at  30  CFR  780.31.  The 
regulation  provides  the  Director  of 
ADPCE  authority  to  require  an  appUcant 
to  take  appropriate  measures  to  protect 
historic  or  archeological  properties 
listed  on  or  eligible  for  listing  on  NRHP 
as  a  part  of  the  proposed  reclamation 
plan.  The  Director  Qnds  this  proposed 
amendment  to  be  no  less  effective  than 
the  Federal  regulations. 

Finding  No.  4:  ASCMRC  786.19(p). 
Required  Findings 

The  addition  of  ASCMRC  786.19{p) 
parallels  the  Federal  regulations  at  30 
CFR  773.15(c).  A  new  required  finding  is 
being  added  to  the  list  of  written 
findings  that  the  Director  of  ADPCE 
must  make  prior  to  approving  any  * 

permit  application  or  application  for 
significant  revision  of  a  permit  The 
finding  will  state  prior  to  approval  of 
any  application  that  the  Director  has 
taken  into  account  the  effect  of  the 
proposed  permitting  action  on  properties 
listed  on.  or  eligible  for  listing  on  NRHP. 
The  Director  finds  this  proposed 
amendment  to  be  no  less  effective  than 
the  Federal  regulations. 

After  a  thorough  review  pursuant  to 
SMCRA  and  the  Federal  regulations  at 
30  CFR  73Z15  and  732.17,  the  Director 
finds  that  the  proposed  amendments,  as 
submitted  on  November  4, 1987,  are  no 
less  stringent  than  the  requirements  of 


SMCRA  and  no  less  effective  than  the 
corresponding  Federal  regulations, 
although  the  Director  may  require 
further  changes  in  the  intaie  as  a  result 
of  Federal  r^ulatory  revisions,  court 
decisions,  and  his  ongoing  oversight  of 
the  Arkansas  program. 

rv.  Public  Comment 

The  Director  solicited  public  comment 
on  the  proposed  amendment  and 
provided  opportunity  for  public  hearing 
(52  FR  47411).  No  comments  were 
received.  Because  no  one  requested  an 
opportunity  to  testify  at  a  public 
hearing,  no  hearing  was  held.  Pursuant 
to  section  503(b)  of  SMCRA  and  30  CFR 
732.17(h)(ll)(i],  comments  were  also 
soUcited  from  various  State  and  Federal 
agencies. 

30  CFR  732.17(h)(4)  requires  all 
amendments  that  may  have  an  effect  on 
historic  properties  be  provided  to  the 
State  Historic  Preservation  Officer 
(SHPO)  and  to  the  Advisory  Council  on 
Historic  Preservation  for  conunent. 
These  offices  were  solicited  for 
comment  The  Advisory  Council  on 
Historic  Preservation  made  no  response. 
This  was  taken  as  no  comment. 

The  Arkansas  State  Historic 
Preservation  Officer  responded  with  two 
comments  (Administrative  Record  No. 
AR-337).  First  the  SHPO  noted  that  all 
references  to  the  National  Register  for 
Historic  Places  should  be  changed  to 
read  the  National  Register  o/ Historic 
Places.  Arkansas  noted  the  incorrect 
references  are  typogrpahical  errors  that 
will  be  corrected  when  the  State  adopts 
the  amendment 

The  second  comment  concerned  the 
lack  of  reference  to  Section  106  of  the 
National  Historic  Preservation  Act  of 
1966  or  compliance  with  the  Federal 
regulations  found  at  36  CFR  Part  800. 
Although  such  a  reference  would  be 
appropriate,  the  State's  wording  is  in 
accordance  with  the  Federal  regulations 
and  the  reference  to  the  above 
mentioned  Act  or  regulations  is  not 
required. 

No  other  comments  were  received. 

V.  Director's  Dedsioa 

Based  on  the  above  findings,  the 
Director  is  approving  the  proposed 
amendments  submitted  to  OSMRE  by 
Arkansas  on  November  4. 1987, 
provided  that  Arkansas  promulgates 
these  regulations  in  identical  form,  with 
the  exception  of  typographical  errors,  to 
that  November  4, 1987  submission.  The 
Director  is  amending  30  CFR  Part  904  to 
codify  the  approval  of  this  amendment 
This  final  rule  is  being  made  effective 
immediately  to  expedite  the  State 
program  amendment  process  and  to 
encourage  the  State  to  conform  their 


programs  to  the  Federal  standards 
without  undue  delay.  Consistency  of 
State  and  Federal  standards  is  required 
by  SMCRA. 

VL  Procedural  Raqidremeots 

1.  Compliance  With  the  National 
Environmental  Policy  Act 

The  Secretary  has  determined  that 
pursuant  to  the  section  702(d)  of 
SMCRA.  30  U.S.C.  1292(d).  no 
environmental  impact  statement  need  be 
prepared  on  this  ndemaking. 

2.  Executive  Order  No.  12291  and  the 
Regulatory  Flexibility  Act 

On  August  28. 1961,  the  Office  of 
Management  and  Budget  (OMB)  granted 
OSMRE  an  exemption  from  sections  3. 4. 
7.  and  8  of  Executive  Order  12291  for 
actions  directiy  related  to  approval  or 
conditional  approval  of  a  State 
regulatory  program.  Therefore,  this 
action  is  exempt  from  preparation  of  a 
Regulatory  Impact  Analysis  and 
regulatory  review  of  OMB. 

The  Department  of  the  Interior  has 
determined  that  this  rule  would  not  have 
a  significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (S 
U.S.C.  601  et  seq.).  This  rule  would  not 
impose  any  new  requirements:  rather,  it 
would  ensure  that  existing  requirements 
established  by  SMCRA  and  Federal 
rules  will  be  met  by  the  State. 

3.  Paperwork  Reduction  Act 

This  rule  does  not  contain  information 
collection  requirements  which  require 
approval  by  OMB  under  44  U.S.C  3507. 

List  of  Subjects  in  30  CFR  Part  904 

Coal  mining.  Intergovernmental 
relations.  Surface  inining.  Underground 
mining. 

Dated:  May  2S,  19ea 
Robnt  E.  Boldt, 
Deputy  Director. 

For  the  reasons  set  out  in  the 
preamble.  Titie  30,  Chapter  VII, 
Subchapter  T,  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART  904— ARKANSAS 

1.  The  authority  citation  for  Part  904 
continues  to  read  as  follows: 

Authority:  Pub.  L  95-87.  Surface  Mining 
Control  and  Reclamation  Act  of  1977  (30 
VS.Cl2metBeq.]. 

2.  Section  904.15  is  amended  by 
adding  a  new  paragraph  (e)  as  follows: 

VIM.1S    winmwi  OT  awenowwnw  le  niaie 


(e)  The  following  amendments  to  the 
Arkansas  Surface  Mining  and 
Reclamation  Code,  as  submitted  to 
OSMRE  on  November  4. 1987.  are 
approved  effective  June  1. 1988. 
Revisions  to  Arkansas  regulations  are 
at  sections:  776.12(a)(3)(i).  779.12(b). 
780.31.  and  788.19^).  This  approval  is 
contingent  upon  tbe  State's 
promulgation  of  the  proposed 
regulations  in  the  identical  form 
submitted  for  OSMRFs  review  and 
approval  with  the  exception  of 
typographical  errors. 

[FR  Doc.  88-12170  Filed  S-31-88;  8^15  aai] 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

32  CFR  Part  285 

[DoO  Dheetive  540a7] 

DoD  Freedom  Of  Information  Ad 


AQCNCV:  Office  of  the  Secretary.  DoD. 
ACTKNC  Final  rule. 

SUMMARY:  This  final  rule  publishes  a 
revision  of  DoD  Directive  540a7.  which 
is  the  authority  document  for  the 
publication  of  DoD  5400  J-R.  DoD 
5400.7-R  (32  CFR  Part  286)  was 
published  as  a  final  rule  on  July  10. 1987 
(Vol.  52.  No.  132)  pursuant  to  the 
Freedom  of  Information  Reform  Act  of 
1986.  section  1801-1804  (Pub.  L  99-540); 
and  section  954  of  the  National  Defense 
AuUiorization  Act  for  FY  1987  (Pub.  L 
99-661).  This  final  rule  merely  addresses 
nonsubstantive  administrative  changes 
to  DoD  Directive  5400.7  to  make  it 
consistent  with  DoD  5400.7-^ 

EFPEcnvc  date:  May  13. 1988. 

Aoomss:  Office  of  the  Assistant 
Secretary  of  Defense  (Public  Affairs). 
Room  2C757.  the  Pentagon.  Washington. 
DC  20301-1400. 

FOR  nNrrmR  mformation  contact:  C. 
Talbott  telephone  (202)  897-1180. 

SWnjHMNTARV  MFORMATION:  32  CFR 

Part  285  was  published  as  a  proposed 
rule  on  Tuesday.  December  22. 1987 
(Vol  52.  No.  245). 

Ust  of  Subjects  in  32  CFR  Part  285 

Freedom  of  Information. 

Accordingly.  Tide  32,  Chapter  I,  is 
amended  to  add  Part  285  as  follows: 


PART  286-OOD  FREEDOM  OF 
INFORMATION  ACT  PROGRAM 

Sw. 

285.1  Reissuance  and  purpose. 

285.2  Applicability  and  scope. 

285.3  Definitions. 

285.4  Policy.       • 

286.5  Responsibilities. 

285.6  InfbrmatiQn  requirements. 

285.7  Effective  date  and  implementatioa. 
AutlMcity:  Pub.  L.  gB-57a  sees.  1801-180*: 

Pub.  L  90-661,  sec  2328: 5  U.S.C  562. 

9^85.1    Raiaauanoe  and  purpoae. 

(a)  This  part: 

(1)  Reissues  DoD  Directive  5400.7.  > 

(2)  Establishes  policies  and 
procedures  for  the  implementation  of  the 
DoD  Freedom  of  Information  Act  (FOIA) 
Program  under  5  U.S.C.  552. 

(3)  Delegates  authorities  and 
responsibilities  for  the  effective 
administration  of  the  program. 

(b)  This  part  also  authorizes, 
consistent  with  DoD  5025.1^4  *  the 
publication  of  DoD  5400.7-R  *  the  single 
DoD  regulation  on  the  FOIA  Program. 


5285.2  AppNcaMMyandi 

(a)  This  part  ai^lies  to  the  Office  of 
the  Secretary  of  Defense  (OSD),  the 
Mihtary  Departments,  the  Organisation 
of  the  Joint  Chiefs  of  Staff  (OJCS).  the 
Unffied  Commands,  the  Defense 
Agencies,  and  the  DoD  Field  Activities. 
For  the  purpose  of  this  Directive.  OSD. 
OJCS,  Uie  Unified  Commands,  and  the 
DoD  Field  Activities  are  considered  a 
smgle  "DoD  Component"  The  other 
DoD  Components  referred  to  herein  are 
the  Military  Departments,  Defense 
Communications  Agency  (DCA). 
Defense  Contract  Audit  Agency 
(DCAA).  Defense  Intelligence  Agency 
(DIA),  Defense  Investigative  Service 
(DIS),  Defense  Logistics  Agency  (DLA), 
Defense  Mapping  Agency  (DMA). 
Defense  Nuclear  Agency  (DNA),  and  the 
National  Security  Agency/Central 
Security  Service  (NSA/CSS). 

(b)  The  NSA/CSS  records  are  subject 
to  this  part  unless  the  records  are 
exempt  under  Pub.  L  86-36. 

5285.3  DeflnRlons. 

The  terms  used  in  this  part  are 
defined  in  32  CFR  Part  28& 

S  285.4   Pe«cy. 

It  is  DoD  policy  to: 

(a)  Promote  public  trust  by  making  the 
maximum  amount  of  information 


■  Copies  may  ba  obtained,  if  needed  from  ths 
U.S.  Naval  Publication*  and  Formi  Center,  Attn: 
Code  1052. 5801  Tabor  Avenue.  Philadelphia.  PA 
1S120. 

*  Copiei  may  be  obtained,  at  coat,  from  the 
National  Technical  Information  Service,  5258  Port 
Royal  Road.  Springfleld,  VA  22161. 

■  See  footnote  2  to  i  285.1(b). 


available  to  the  public  on  the  operation 
and  activities  of  the  Department  of 
Defense,  consistent  with  DoD's 
responsibility  to  ensiue  national 
security. 

(b)  Allow  a  requester  to  obtain 
records  from  the  Department  of  Defense 
that  are  available  through  other  public 
information  services  without  invoking 
the  FOIA. 

(c)  Make  available,  under  the 
procedures  established  by  32  CFR  Part 
286.  those  records  that  are  requested  by 
a  member  of  the  general  public  who 
cites  die  FOIA. 

(d)  Answer  promptiy  all  other 
requests  for  information,  records, 
objects,  and  articles  under  established 
procedures  and  practices. 

(e)  Release  records  to  the  public 
imless  those  records  are  exempt  from 
mandatory  disclosure  as  outlined  in 
Subpart  C  of  32  CFR  Part  28a 

(f)  Process  requests  by  individuals  for 
access  to  records  about  themselves 
under  the  "Privacy  Act"  procediu^s  as 
implemented  by  32  CFR  Part  286a  and 
procedures  outlined  in  this  part  as 
amplified  by  32  CFR  Part  286. 

S285J    R««ponsit>aiti«s. 

(a)  The  Assistant  Secretary  of  Defense 
(Public  Affairs)  (ADS(PA))  shall: 

(1)  Direct  and  administer  the  DoO 
FOIA  Program  to  ensure  compliance 
with  policies  and  procedures  that  govern 
the  administration  of  the  program. 

(2)  Issue  a  DoD  FOIA  regulation  and 
other  discretionary  instructions  and 
guidance  to  ensure  timely  and 
reasonably  uniform  implementation  of 
the  FOIA  in  the  Department  of  Defense. 

(3)  Internally  administer  the  FOLA 
Program  for  Uie  OSD,  the  OJCS  and.  as 
an  exception  to  DoD  Directive  5100.3  * 
the  Unified  Commands  (the  Specified 
Commands  remain  under  the  Military 
Departments  for  FOIA  matters). 

(4)  As  the  designee  of  the  Secretary  of 
Defense,  serve  as  the  sole  appellate  I 
authority  for  appeals  to  decisions  of  ' 
respective  Initial  Denial  Authorities 
identified  in  ASD(PA)  supplementing 
instructions. 

(b)  The  General  Counsel,  Department 
of  Defense  (GC.  DoD)  shall  provide 
imiformity  in  the  legal  interpretation  of 
this  Directive. 

(c)  The  Heads  of  DoD  Components 
shaU: 

(1)  Publish  in  the  Federal  Register  any 
instructions  necessary  for  the  internal 
administration  of  this  part  within  a  DoD 
Component  that  are  not  prescribed  by 
this  part  or  by  other  issuances  of  the 
ASD(PA).  For  the  guidance  of  the  public 


*  8m  footnote  lio  1 2as.l{a). 
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the  infonnation  specified  in  5  U.S.C. 
552(a)(1)  shall  be  published  in 
accoridance  with  32  CFR  Part  296. 

(2)  Conduct  training  on  the  provisions 
of  this  part  and  5  U.S.C.,  as  amended, 
for  officials  and  employees  who 
implement  the  FOIA. 

(3)  Submit  the  reports  prescribed  in 
Chapter  VII  of  DoD  5400.7-R. 

(4)  Make  available  for  public  I 
inspection  and  copying  in  an               I 
appropriate  facility  or  facilities,  in 
accordance  with  rules  published  in  the 
Federal  Register,  the  records  specified  in 
5  U.S.C.  552(a)(2)  unless  such  records 
are  published  and  copies  are  offered  for 
sale. 

(5)  Maintain  and  make  available  for 
pubUc  inspection  and  copying  current 
indices  of  these  records.  < 

S  285.6    Infoniwtlon  fxnilfsmenti. 

The  reporting  requirements  in  Chapter 
VII  of  DoD  5400.7-R  have  been  assigned 
Report  Control  Symbol  DD-PA(A)1365. 

S  285.7    Effective  dete  end  hnptoinentatieii' 

This  part  is  effective  May  13, 1988. 
Forward  one  copy  of  implementing 
documents  to  the  Assistant  Secretary  of 
Defense  (Public  Affairs)  within  120  days. 
Linda  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
May  28, 1968. 

[PR  Doc  88-12300  Filed  5-31-88:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  100 
(CGO  08-88-08] 

Special  Local  Regulatlone;  Budwelsar 
Thunderboat  Ctiampionahip,  Detroit 
River 

agency:  Coast  Guard.  DOT. 
action:  Final  rule. 


;  Special  local  regulations  are 
being  adopted  for  the  Budweiser 
Thunderboat  Championship  Race  to  be 
held  on  the  Detroit  River.  This  event  will 
be  held  on  9, 10. 11,  and  12  June  1988. 
The  regulations  are  needed  to  provide 
for  the  safety  of  life  on  navigable  waters 
during  the  event 

EFFECnvc  dates:  These  regulations 
become  effective  on  9  June  1988  and 
terminate  on  12  )une  1988. 
RM  nmTNER  INF0miATK)N  CONTACR 
CWO  Patrick  M.  Farrell,  Office  of 
Search  and  Rescue,  Ninth  Coast  Guard 
District  1240  E  9th  St.  Cleveland,  OH 
44199.  (216)  522-3982. 


SUPPLCMCNTARV  mroHMATION:  In 
accordance  with  5  U.S.C.  553,  a  notice  of 
proposed  rulemaking  has  not  been 
published  for  these  regulations  and  good 
cause  exists  for  making  them  effective  in 
less  than  30  days  from  the  date  of 
publication.  Following  normal 
rulemaking  procedures  would  have  been 
impracticable.  The  application  to  hold 
this  event  was  not  received  by  the 
Commander,  Ninth  Coast  Guard  District 
until  05  May,  1988,  and  there  was  not 
sufficient  time  remaining  to  publish 
proposed  rules  in  advance  of  the  event 
or  to  provide  for  a  delayed  effective 
date. 

This  has  been  tm  annual  event  for 
many  years  and  no  negative  comments 
concerning  it  have  been  received. 

Economic  Assessment  and  Certification 

These  regulations  are  considered  to 
be  non-major  under  Executive  Order 
12291  on  Federal  Regulation  and 
nonsignificant  under  Department  of 
Transportation  regulatory  policies  and 
procedures  (44  FR 11034;  February  26, 
1979).  Because  of  the  short  duration  of 
these  regulations,  their  economic  impact 
has  been  found  to  be  so  minimal  that  a 
full  regulatory  evaluation  is 
unnecessary. 

Since  the  impact  of  these  regulations 
is  expected  to  be  minimal  the  Coast 
Guard  certifies  that  they  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Drafting  Infonnation 

The  drafters  of  this  regulation  are 
CWO  Patridc  M.  Farrell,  project  officer. 
Office  of  Search  and  Rescue  and  LCDR 
M.  V.  Mosebach.  project  attorney.  Ninth 
Coast  Guard  District  Legal  Office. 

Discussion  of  Regulations 

The  Budweiser  Thunderboat 
Championship  Race  will  be  conducted 
on  the  Detroit  River  on  9. 10. 11,  and  12 
June  1988.  This  event  will  have  an 
estimated  60  Hydroplanes  which  could 
pose  hazards  to  navigation  in  the  area. 
Vessels  desiring  to  transit  the  regulated 
area  may  do  so  only  with  prior  approval 
of  the  Patrol  Commander  (U.S.  Coast 
Guard  Group.  Detroit  MI). 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety,  Navigation  (water). 

Regulations 

In  consideration  of  the  foregoing.  Part 
100  of  Tide  33.  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  100-{AIIENDED] 

1.  The  autiiority  citation  for  Part  100 
continues  to  read  as  follows: 


Autbority:  33  U.S.C  1233: 48  CFR  1.46  and 
33  CFR  100.35. 

2.  Part  100  is  amended  to  add  a 
temporary  {  100.35-0006  to  read  as 
follows: 

1 10035-0808    BudweieerTbundertoet 
CrMinploneMp  Race    DetroN  River. 

(a)  Regulated  Area.  That  portion  of 
the  Detroit  River  lying  between  Belle 
Isle  and  the  U.S.  shoreline,  bound  on  the 
west  by  the  Belle  Isle  Bridge  and  on  the 
east  by  a  north-south  line  drawn  throogh 
the  Waterworks  Intake  Crib  Light  (LL 
1022). 

(b)  Special  Local  Regulations.  (1)  The 
above  area  will  be  closed  to  navigation 
or  anchorage  from  7:30  a  on.  (local  time) 
until  9:30  p.m.  on  9, 10, 11,  and  12  June 
1988. 

(2)  An  escape  zone  for  recreational 
craft  will  also  be  established  from  the 
Rooster  Tail  Marina  out  to  Lake  St 
Clair. 

(3)  Special  care  shall  be  exercised  by 
the  Master  or  operator  of  every  vessel 
proceeding  up  or  down  the  main  channel 
of  the  Detroit  River  between  Belle  Isle 
and  Windmill  Point 

(4)  Vessels  desiring  to  transit  the 
restricted  area  may  do  so  only  with 
prior  approval  of  the  Patrol  Commander 
and  when  so  directed  by  that  officer. 
The  Patrol  Commander  may  be 
contacted  on  channel  16  (156.8  MHZ)  by 
the  call  sign  "Coast  Guard  Patrol 
Commander".  Vessels  will  be  operated 
at  a  no  wake  speed  to  reduce  the  wake 
to  a  minimmn  and  in  a  maimer  which 
will  not  endanger  participants  in  the 
event  or  any  other  craft  These  rules 
shaU  not  apply  to  participants  in  the 
event  or  vessels  of  the  patrol,  in  the 
performance  of  their  assigned  duties. 

(5)  A  succession  of  sharp,  short 
signals  by  whisUe  or  horn  from  vessels 
patrolling  the  areas  under  the  direction 
of  die  U.S.  Coast  Guard  Patrol 
Commander  shall  serve  as  a  signal  to 
stop.  Vessels  signaled  shaU  stop  and 
shall  comply  with  the  orders  of  the 
Patrol  Vessel:  failure  to  do  so  may  result 
in  expulsion  from  the  area,  citation  for 
failure  to  comply,  or  both. 

(6)  Effective  Dates:  These  regulations 
will  become  effective  on  9  June  1988  and 
terminate  on  12  June  1988. 

Dated  May  19, 1988. 

AM.  Danielswi, 

RADM,  US.  Coast  Guard  Commander,  Ninth 
Coast  Guard  District 

[FR  Doc.  88-12148  Filed  5-31-88: 8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

[PP  8E3608/R861;  FRL-3388-8] 

PesUdde  Tolerancs  for  2^2- 

chlorophenyl)inetliyM,4-dimethyt-3- 

isoxazolidinone 

aoency:  Environmental  Protection 
Agency  (EPA). 

ACnoN:  Final  rule. 


r:  This  rule  establishes  a 
tolerance  for  residues  of  the  herbicide  2- 
(2-chIorophenyl)methyl-4.4-dimethyl-3- 
isoxazolidinone  in  or  on  the  raw 
agricultural  commodity  succulent  peas, 
li^s  regulation  to  establish  the 
maximum  permissible  level  for  residues 
of  the  herbicide  in  or  on  the  commodity 
was  requested  pursuant  to  a  petition  by 
the  International  Research  Project  No.  4 
(IR-4). 

EFPECnVE  DATE  June  1. 198a 
ADORCSS:  Writien  objections,  identified 
by  the  document  control  number,  [PP 
8E360e/R961].  may  be  submitted  to: 
Hearing  Clerk  (A-110),  Environmental 
Protection  Agency,  Rm.  3708, 401  M 
Street  SW..  Washington.  DC  2046a 

FOR  niNTNDI  MFORMMTION  COfrrACT:  By 

mail: 

Hoyt  Jamerson.  Emergency  Response 
and  Minor  Use  Section  (TS-767C). 
Registration  Division  rre-767C), 
Environmental  Protection  Agency,  401 
M  Street  SW..  Washington.  DC  20460. 

Office  location  and  telephone  number 
Rm.  716.  CM  #2. 1921  Jefferson  Davis 
Highway.  Arlington.  VA  22202.  (703)- 
557-2310. 

SUPPLEMENTARY  INI^ORMATION:  EPA 

issued  a  proposed  rule,  published  in  the 
Federal  Register  of  April  28. 1988  (53  FR 
15237).  in  which  it  was  announced  that 
the  Interregional  Research  Project  No.  4 
(IR-4).  New  Jersey  Agricultural 
Experiment  Station,  P>0.  Box  231. 
Rutgers  University.  New  Brunswick.  NJ 
08903.  had  submitted  pesticide  petition 
8E3608  to  EPA  on  behalf  of  Dr.  Robert  H. 
Kupelian.  National  Director.  IR-4 
Project  and  the  Agricultural  Experiment 
Stations  of  Georgia,  Idaho,  Illinois, 
Oklahoma,  Oregon,  and  Washington. 

The  petition  requested  that  the 
Adminisfrator.  pursuant  to  section 
408(e)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  propose  the 
establishment  of  a  tolerance  for  the 
residues  of  the  herbicide  2-(2- 
chlorophenyl)methyl-4.4-dimethyl-3- 
isoxazolidinone.  in  or  on  the  raw 
agricultural  commodity  succulent  peas 
at  0.1  part  per  million  (ppm).  The 


petition  was  later  amended  to  propose  a 
tolerance  for  succulent  peas  at  0.05  ppm. 

There  were  no  comments  or  requests 
for  referral  to  an  advisory  committee 
received  in  response  to  the  proposed 
rule. 

The  data  submitted  in  the  petition  and 
all  other  relevant  material  have  been 
evaluated  and  discussed  in  the  proposed 
rule.  Based  on  the  data  and  information 
considered,  the  Agency  concludes  that 
the  tolerance  will  protect  the  public 
health.  Therefore,  the  tolerance  is 
established  as  set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
with  the  Hearing  Clerk,  at  the  address 
given  above.  Such  objections  should 
specify  the  provisions  of  the  regulation 
deemed  objectionable  and  the  grounds 
for  the  objections.  A  hearing  will  be 
granted  if  the  objections  are  supported 
by  grounds  legally  sufficient  to  justify 
the  relief  sou^t 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  frt>m  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354, 94  Stat  1164, 5  U.S.C.  601-612),  die 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
die  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Adminisfrative  practice  and 
procedure.  Agricultural  commodities. 
Pesticides  and  pests,  Reporting  and 
recordkeeping  requirements. 

Dated:  May  23, 198& 
Douglas  D.  Campt 

Director,  Office  of  Pesticide  Programs. 

Therefore,  40  CFR  Part  180  is 
amended  as  follows: 

PART  180-{AMENDED] 

1.  The  authority  citation  for  Part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  3468. 

2.  Section  180.425  is  amended  by 
adding  and  alphabetically  inserting  the 
raw  agricultural  commodity  succulent 
peas,  to  read  as  follows: 


9180.42S    2-(2-ch»Ofophenyt)methyM,4. 
dBwetnyt*3  leoKaTolidlnone,  totofsncee  for 


Conwnodilws 


Parts  per 


Peas  (succulent) . 


0.05 


[FR  Doc.  88-12102  Filed  5-31-88;  8:45  am] 

BILUNQ  COOC  WW-SO-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  64 

[Docket  No.  FEMA  6791] 

Suapension  of  Comnumity  Eligibility; 
Iowa 


aoency:  Federal  Emergency 
Management  Agency,  FEMA. 
ACnON:  Final  rule. 


f:  This  rule  lists  commimities, 
where  the  sale  of  flood  insurance  has 
been  authorized  under  the  National 
Flood  Insurance  Program  (NFIP),  that 
are  suspended  on  the  effective  date 
shown  in  this  rule  because  of 
noncompliance  with  the  revised 
floodplain  management  criteria  of  the 
NFIP.  If  FEMA  receives  documentation 
that  the  community  has  adopted  the 
required  revisions  prior  to  the  effective 
suspension  date  given  in  this  rule,  the 
commtmity  will  not  be  suspended  and 
the  suspension  will  be  withdrawn  by 
publication  in  the  Federal  Register. 
EFFECTIVE  DATE:  June  3, 1988. 
FOR  FURTHER  INFORMATION  COffTACT: 

Frank  H.  Thomas,  Assistant 
Adminisfrator,  Office  of  Loss  Reduction, 
Federal  Insurance  Administration, 
Federal  Center  Plaza.  500  C  Street  SW., 
Room  416,  Washington,  DC  20472,  (202) 
646-2717. 

SUPPtEMENTARY  INFORMATION:  The 
NFIP  enables  property  owners  to 
purchase  flood  insurance  at  rates  made 
reasonable  through  a  Federal  subsidy.  In 
return,  communities  agree  to  adopt  and 
administer  local  floodplain  management 
measures  aimed  at  protecting  lives  and 
new  construction  from  future  flooding. 
Section  1315  of  the  National  Flood 
Instirance  Act  of  1968,  as  amended  (42 
U.S.C.  4022),  prohibits  flood  insurance 
coverage  as  authorized  imder  the  NFIP 
(42  U.S.C.  4001-4128]  unless  an 
approprate  public  body  shall  have 
adopted  adequate  floodplain 
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management  measures  with  effective 
enforcement  measures. 

On  August  25, 1988,  FEMA  published 
a  final  rule  in  the  Federal  Re^^ster  that 
revised  the  NFIP  floodplain  management 
diteria.  The  rule  became  elective  on 
October  1, 198a  As  a  condition  for 
continued  eligibility  in  the  NFIP,  the 
criteria  at  44  CFR  60.7  require 
communities  to  revised  their  floodplain 
management  regulations  to  make  them 
consistent  with  any  revised  NFIP 
regulation  within  6  months  of  the 
effective  date  of  that  revision  or  be 
subject  to  suspension  from  participation 
in  the  NFIP. 

The  communities  listed  in  this  notice 
have  not  amended  or  adopted  floodplain 
management  regulations  that 
incorporate  the  rule  revision. 
Accordingly,  the  communities  are  not 
compliant  with  NFIP  criteria  and  will  be 
suspended  on  the  effective  date  shown 
in  this  final  rule.  However,  some  of 
these  communities  may  adopt  and 
submit  the  required  dociunentation  of 
legally  enforceable  revised  flooplain 
management  regulations  after  this  rule  is 
published  but  prior  to  the  actual 
suspension  date.  These  communities 

§  64jS    LjM  of  alafcta  oommunWes. 


will  not  be  suspended  and  will  continue 
their  eligibility  for  the  sale  of  insurance. 
A  notice  withtkawing  the  suspension  of 
the  oommunities  will  be  published  in  the 
Federal  Kagbter.  In  the  interim,  if  you 
wish  to  determine  if  a  particular 
community  was  suspended  on  die  NFIP 
serving  contractor. 

The  Administrator  finds  that  ootice 
and  public  procedures  under  5  U.S.C. 
533(b)  are  impracticable  and 
unnecessaiy  because  communities  listed 
in  this  Goal  rule  have  been  adequately 
notified.  Each  community  receives  a  sb- 
and  30-day  notification  addressed  to  the 
Chief  Executive  Officer  diat  the 
community  ¥rill  be  suspended  unless  die 
required  floodplain  management 
measures  are  met  prior  to  the  effective 
suspension  date.  For  the  same  reasons, 
this  final  rule  may  take  effect  within  less 
than  30  days. 

Pursuant  to  the  provisitm  of  5  U.S.C. 
605(b),  the  Administrator.  Federal 
Insurance  Administration,  FEMA, 
hereby  certifies  that  this  rule,  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  As  stated  in 
section  2  of  the  Flood  Disaster 


Protection  Act  of  1973,  the  establishment 
of  local  floodplain  management  together 
with  the  availability  of  flood  insurance 
decreases  the  economic  impact  of  future 
flood  losses  to  both  the  particular 
community  and  the  nation  as  a  whole. 
This  rule  in  and  of  itself  does  not  have  a 
signifk»nt  economic  ioipact  Any 
economic  impact  results  from  the 
community's  decision  not  to  adopt     - 
adequate  floodplain  management 
measures,  thus  placing  itseff  in 
noncompliance  with  the  Federal 
standards  required  for  community 
participation. 

List  of  Subjects  in  44  CFR  Fait  64 
Flood  insurance  and  floodplains. 

PARr64-{AMENDED] 

1.  The  authority  citation  for  Part  64 
continues  to  read  as  follows: 

Authority:  42  U.&C.  4001  et  seq.. 
Reorganization  Plan  No.  3  of  1978.  E.0. 12127. 

2.  Section  64.6  is  amended  by  adding 
in  alphabetical  sequence  new  entries  to 
the  table. 


State 


Do. 
Do. 
Oo. 
Do. 
Ob. 
Oo. 
.  Dd.. 
00. 
Ob. 
Oo- 
Do. 
Oo. 
0*. 
Oo- 
Oo. 
Oo. 
Do. 
Oo. 
Oo. 
Do. 
Oo. 
Do. 
Do. 
Oo. 
Oo. 
Oo. 
Oo. 
Oo. 
Oo. 
Do. 
Oo. 
Oo. 


Oo. 
Oo. 

Do. 
Do. 
Do. 
Do. 
Do. 
Do. 


Conwnunily  name 


Atta  Vtsta.  dty  o(.. 

Alvord,  city  of 

Anita,  city  of 

Aradala,  city  of 

Bagtsy,  city  of 

BaldMin.  city  of 

Oadford,  city  of 

Brayton,  city  of  .. 


CamtNidga,  city  o(_ 


Ctartatta,dlyof.. 
Charafcee,  dtyof  .. 
CtarttsviKe,  city  of.. 

CBve,  dty  of 

OMar,  Gilyof. 


Con^actionvitle,  city  of. 

Defianca.  city  of „ 

Earling,  city  of _, 

East  Paau,  city  of 

Bk  Run  Heights,  dty  of. 

Factte.  city  of 

Fort  Atkinson,  dty  of 

Fort  Madoon,  dty  of ...... 

GarlMr,  dty  of 

Gifbartvila,  dty  of ....«...«. 

QIadbrook.  dty  of 

Guttwie  Center,  dty  of 

Hamtxxg,  city  of 

Hiawattia.  city  of 

HMon.  dty  of 

Homidt,  city  of 

Invraod.  dty  of ___.. 

bwin,  city  of 

Janasvjfto,  dty  of  ........... 


Kirtiman,  dtyof.. 

Kiroadiy  of 

Lamoni,  dty  of.... 
Lawton.  city  of... 
Lehigh,  dty  of.. 


Unie  Sioux,  dty  of 

UniTKMxporated  Areas.. 
Lowden,  dty  of 


County 


Chickasaw. 

Lyon... 

Cass 


Owttiria... 
Jackson. 
Taytor.._ 
Audubon 

Story 

Ctinton 

Cherokee. 
Butter ...._ 

Pofc 

Tama 

Woodbury 
Sheltoy..... 

Stielby 

Madison 


Clayton 

Black  Hawk.. 
Tama 


Guthrie.. 

Fremont. 

Lirm. 

Plymouth 

Woodbury 

Lyon 

Shet>y.. 
Black  Hawk  and 
Bremer. 

Shelby 

Crawford. 
Decatur.... 
Woodbury. 

Webster 

Hanison 

Louisa 

Cedar 


OoiamH- 
nityl«>. 


190065 
190197 
190046 
190036 
190700 
190428 
190263 
190920 
190256 
190067 
190063 
190336 
190466 
190614 
190286 
190246 
190247 
1M«0 
190019 
190301 
190284 
190184 
190076 
190021 
190616 
190135 
190133 
190441 
190224 
190291 
190696 
190249 
190023 

1902S0 
190006 

190110 
190292 
190310 
190145 
190193 
190054 


Ofecllvedate 


June  3, 1968. 
Do. 
Do 
Oa 
Oo. 
Oo. 
Do. 
Do. 
Do. 
Da 
Da 
Do. 
Oo. 
Do. 
Oo. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Oo. 
Oo. 
Oo. 
Oo. 
Oo. 
Do. 
Do. 
Do. 
Oo. 
Do. 

Do. 
Do. 
Oo. 
Da 
Do. 
Do. 
Do. 
Do. 
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SMa 


Do... 
Do... 
Do.... 
Do... 
Do.... 
Do.... 
Do... 
Do.... 
Do... 
Do.... 
Do... 
Do.... 
Do.... 
Do.... 
Do.... 
Do.... 
Do.... 
Do.... 
Do.... 
Do.... 
Do.... 
Do... 
Do.... 
Do... 
Do.... 
Do.... 
Do.... 
Do.... 
Do... 


Community  name 


Mannirtgr  dty  of 

Lyttorv  dty  of _.. 

Lucas,  dty  of.! 

Mapieton,  dty  of 

Maquoketa,  dty  of.... 

Marquette,  dty  of 

MaxwoH,  dty  of 

Melrose,  dty  of 

MovHIe,  dtyof 

Newel,  dty  of 

Oakland,  dty  of 

Ostardock.  city  of 

Pleasant  HW,  dty  of.. 
Portsmouth,  dty  of ... 

Riverakte,  dty  of 

Roland,  dty  of 

Russet,  dty  of 

Sageville,  dty  of 

Sheldon,  dty  of 

Sibley,  dty  of. 


Sioux  Center,  dty  of... 

Smithland,  dty  of 

Spencer,  dty  of 

Story  dty,  city  of ™. 

Sunwier,  dty  of 

Unionville,  town  of 

Vail,  dty  of 

Victor,  dtyof.... 


Wall  Lake,  dty  of. 

WlnfieW,  city  of 


County 


Carroll.- 

Sac  and  Catwun.. 


Monona  »» 
.Jackson ... 


Oaylort.. 
Story.. 


Monroe... 
Woodbury.... 
Buena  Vista.. 


Clayton.. 

rORC ....... 


Shetoy 

W( 

Story. 


Dubque. 


O'Brien.. 
Osceola. 


Sioux.. 


Woodbury. 

Ctay 

Story. 


Crawford ............... — 

Iowa  artd  Poweshiek. 

Sac.. 

Henry ....... 


Commu- 
nity l«). 


190046 
190769 
190196 
190206 
190160 
190182 
190257 
190466 
190293 
190334 
190237 
190063 
190489 
190507 
190648 
190513 
190648 
190122 
190216 
190218 
190668 
190300 
190071 
190259 
190029 
190923 
190101 
190426 
190504 
190688 


Effective  date 


June  3.  1968. 
Do. 
Do. 
Do. 
Do. 
Do. 
Oo. 
Do. 
Do. 
Do. 
Do. 
Oo. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Oo. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 


Harold  T.  Duyae. 

Administrator,  Federal  Insurance 
A  dministration. 

Issued:  May  25, 198& 

(FR  Doc.  8ft-12162  Filed  5-31-88;  8:45  am] 

BUJNQ  CODE  S71S-2IHI 


44  CFR  Part  64 
IDocketNa  FEMA  6790] 

Suspension  of  Community  Eligibility; 
New  Yoric  et  al. 

AQENCV:  Federal  Emergency 
Management  Agency,  FEMA. 
action:  Final  rule. 

SUMMARY:  This  rule  lists  commimities, 
where  the  sale  of  flood  insivance  has 
been  authorized  tmder  the  National 
Flood  Insurance  Program  (NFIP).  that 
are  suspended  on  the  effective  dates 
listed  within  this  rule  because  of 
noncompliance  with  the  floodplain 
management  requirements  of  the 
program.  If  FEMA  receives 
dociunentation  that  the  commimity  has 
adopted  the  required  floodplain 
management  measures  prior  to  the 
effective  suspension  date  given  in  this 
rule,  the  suspension  will  be  withdrawn 
by  publication  in  the  Federal  Register. 
EFFECnvt  DATES:  The  diird  date 
("Susp.")  listed  in  th^  fourth  column. 
FON  niRTHER  infohmation  contact: 
Frank  R  Thomas.  Assistant 
Administrator.  Office  of  Loss  Reduction. 


Federal  Insurance  Administration.  (202) 
646-2717.  Federal  Center  Plaza,  500  C 
Street  Southwest  Room  416. 
Washington.  DC  20472. 
SUPPLEMENTARY  INFORMATION:  The 
National  Flood  Insurance  Program 
(NFIP).  enables  property  owners  to 
piuxhase  flood  insurance  at  rates  made 
reasonable  through  a  Federal  subsidy.  In 
retiun.  commimities  agree  to  adopt  and 
administer  local  floodplain  management 
measures  aimed  at  protecting  lives  and 
new  construction  from  future  flooding. 
Section  1315  of  the  National  Flood 
Insurance  Act  of  1968,  as  amended  (42 
U.S.C.  4022).  prohibits  flood  insurance 
coverage  as  authorized  under  the 
National  Flood  Insurance  Program  (42 
U.S.C.  4001-4128)  uQless  an  appropriate 
public  body  shall  have  adopted 
adequate  floodplain  management 
measures  with  effective  enforcement 
measures.  The  communities  listed  in  this 
notice  no  longer  meet  that  statutory 
requirement  for  compliance  with 
program  regulations  (44  CFR  Part  59  et 
seq.).  Accordingly,  the  communities  will 
be  suspended  on  the  effective  date  in 
the  fourth  column.  As  of  that  date,  flood 
insurance  will  no  longer  be  available  in 
the  community.  However,  some  of  these 
communities  may  adopt  and  submit  the 
required  documentation  of  legally 
enforceable  floodplain  management 
measures  after  this  rule  is  published  but 
prior  to  the  actual  suspension  date. 
These  commimities  will  not  be 
suspended  and  will  continue  their 
eligibility  for  the  sale  of  insurance.  A 


notice  withdrawing  the  suspension  of 
the  communities  will  be  published  in  the 
Federal  Registw.  In  the  interim,  if  you 
wish  to  determine  if  a  particular 
community  was  suspended  on  the 
suspension  date,  contact  the  appropriate 
FEMA  Regional  Office  or  the  NFIP 
servicing  contractor. 

In  addition,  the  Federal  Emergency 
Management  Agency  has  identified  the 
special  flood  hazard  areas  in  these 
communities  by  publishing  a  Flood 
Hazard  Boundary  Map.  The  date  of  the 
flood  map,  if  one  has  been  published,  is 
indicated  in  the  fifth  column  of  the  table. 
No  direct  Federal  fmancial  assistance 
(except  assistance  pursuant  to  the 
Disaster  Relief  Act  of  1974  not  in 
connection  with  a  flood)  may  legally  be 
provided  for  construction  or  acquisition 
of  buildings  in  the  identifled  special 
flood  hazard  area  of  communities  not 
participating  in  the  NFIP  and  identifled 
for  more  than  a  year,  on  the  Federal 
Emergency  Management  Agency's  initial 
flood  insurance  map  of  the  community 
as  having  flood-prone  areas.  (Section 
202(a)  of  the  Flood  Disaster  Protection 
Act  of  1973  (Pub.  L  93-234),  as 
amended).  This  prohibition  against 
certain  t^es  of  Federal  assistance 
becomes  effective  for  the  communities 
listed  on  the  date  shown  in  the  last 
column. 

The  Administrator  finds  that  notice 
and  public  procedure  under  5  U.S.C. 
553(b)  are  impracticable  and 
unnecessary  because  communities  listed 
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in  this  final  rule  have  been  adequately 
notified.  Each  community  receives  a  6- 
month,  90-day,  and  30-day  notification 
addressed  to  die  Chief  Executive  Officer 
that  the  community  will  be  suspended 
unless  the  required  floodplain 
management  meamres  are  met  prior  to 
the  effective  suspension  date.  For  the 
same  reasons,  tlds  final  rule  may  take 
effect  within  less  than  30  days. 

Pursuant  to  the  provision  of  5  USC 
605(b).  the  AdBinistrator,  Federal 
Insurance  Administration,  FEMA. 
hereby  certifies  that  this  r\ile  if 
promulgated  will  not  have  a  significant 
economic  impact  on  a  substantial 

S64.6    UstofalgMecommunMes. 


I 


number  of  small  entities.  As  stated  in 
Section  2  of  the  Flood  Disaster 
Protection  Act  of  1973,  the  establishment 
of  local  floodplain  management  together 
with  the  availability  of  flood  insurance 
decreases  the  econonuc  unpact  of  future 
flood  losses  to  both  the  particular 
community  and  the  nation  as  a  whole. 
This  rule  in  and  of  itself  does  not  have  a 
significant  economic  impact.  Any 
economic  impact  results  from  the 
community's  deosion  not  to  (adopt) 
(enforce)  adequate  floodplain 
management,  thus  placing  itself  in 
noncompliance  of  the  Federal  standards 


required  for  community  participation.  In 

each  entry,  a  complete  chronology  of 

effective  dates  appears  for  each  listed 

community. 

list  of  Subjects  in  44  CFR  Part  64 

Flood  insurance — floodplains. 

PART  •4— (AMENOEO] 

1.  The  audiority  citation  for  Part  64 
continues  to  read  as  follows: 

Aathority:  42  U.S.C  4001  «(«09., 
Reorganization  Plan  No.  3  of  197S,  E.0. 12127. 

2.  Section  64.6  is  amended  by  adding 
in  alphabetical  sequence  new  entries  to 
die  table. 


SisiB  And  locfliton 


NawYoffc 

Ourtva,  kwM  oL  Gmarm  Cauntf. 


UvoiM.  vfllage  oL  LMngstonCouniy. 


Roseboom.  Ioimi  at.  Otsego  County.. 
WsslfonJ,  town  d.  OtMgo  County  _ 
Windham,  town  oi.  Green«  County .._ 
Worceslir.  town  ol  Olsago  Coun^- 


-*- 


ilV  I 

TennessaK  WMIb  Houm.  dly  ol.  Sumner  County ._ 


M^weeoti  KoocMctwig  County.  Uninoofporated 
Waconain:  Bn*ai*.  vHage  oL  Marathon  County 

VtwwK  WinrioN.  vWage  ot  WaaNngton  County. 


Frankston.  dty  of.  Amteaon  County.. 
kMou.  town  of.  LUblXKk  Couitfy 


Connecflcut 

LMionon.  to«m  ot.  Now  London  County .. 

VotuntoMm.  town  ot  New  London  County  „_ 

Washington,  town  ot  UtchfieM  County .„__ 

NenidBWwxk.  town  ot  Somersal  Courty .__. 

West  Palis,  town  ot  Oidord  County . 

MasaachuwMa.  Concord,  town  of.  MiddlesaK  County.. 
New  llawpaWia  MawdMh.  town  at  BeNm^  Coorty.- 
Vermonl:  Grand  We,  town  ot.  Grand  Isle  County 

iHI 


Panneytvania: 

.  toaa*  ol.  Amwtreng  County . 


Gominunily 
No 


3S44SS 

361421 
381282 
381401 
361283 

470338 

zngss 

560847 

060300 

480003 

480816 

080155 
090143 
090057 

230178 
230100 
2S0188 
330006 
900223 

421300 


EffactiMa 


ol 
flood 


inauranca  in  awwuiity 


July  22.  1975.  Emeig.:  June  1.  1986.  Reg.;  June  1.  1986. 

Suap. 
Aug.  SO,  1976.  Emarg.;  June  1,  1968,  Reg.;  June  1.  1988, 

Swap. 
Fab.  10,  1976.  Emerg.;  June  1,  1988.  Reg.;  June  1.  1968, 

Suap. 
Oct  ^Z  1976,  Emerg.;  June  1,  1968.  Reg.;  June  1,  1968, 

Suap. 
Dec  5.  1980.  Emerg.;  June  1.  1988.  Reg.;  June  1.  1968. 

Suap. 
Jan.  26,  1977,  Emerg.;  June  1.  1968,  Reg.;  June  1.  1966, 

Suip- 


June  13.  1975,  Emerg.;  June  1.  1988,  Reg.;  June  1.  1968. 
Suap. 


Mr  1.  1974.  Emerg.:  June  1.  1988.  Reg.;  June  1.  1988, 

Suap. 
Jan.  16.  1875.  Emerg.;  June  1.  1966.  Reg.;  June  1.  1968. 

SmP^ 


Aug.  7.  197S.  Enia«g.;  June  1.  1968.  Reg.;  June  1.  1986. 
Suap. 

Feb.  1.  1977.  Eanerg;  June  1.  1988.  Reg.;  June  1.  1988, 

9uip. 
May  19.  1978.  Emarg.;  June  1.  1988.  Reo:  June  1.  1988. 


May  27.  1S76.  Emerg.;  June  3,  1986,  Reg.;  June  9,  1868. 

Suap. 
Mtf  17,  1975.  Emarg^  Jisae  3.  1988.  Reg.;  June  a  1088. 

Suapi 
Jiiy  24.  1975.  Emerg.;  June  3.  1988.  Reg.;  June  3.  1968. 

Suap. 

May  7.  1S75.  Eamg;  June  3.  1968.  Reg.:  June  3.  1988. 

Suap. 
June  24.  1975,  Emerg.;  June  3.  1968.  Reg.;  June  3.  1968. 

Suap. 
JMie  8. 1872.  Emerg.;  June  15.  1979,  Reg.:  June  3. 1968. 

SuapL 
Aug.  4.  1975.  Emarg.;  June  3.  1968.  Reg.;  June  3.  1968. 

Suap. 
Aug.  25,  1975,  Emarg.;  June  3.  1988,  Reg.:  June  3.  1968. 


Aug.  8,  1875.  Emerg.;  June  3.  1968.  Reg.;  June  3.  1968. 
Suap. 


Currant 
effective 
map  date 


6-1-88 
6-1-66 
6-1-86 
6-1-86 
6-1-88 
6-1-86 

6-1-86 

6-1-88 
8-1-88 

6-1-88 

6-1-86 
6-1-88 


6-3-88 


Data' 


June  1,  1968. 
Do. 
Da 
Do. 
Da 
Do. 

Oa 

Da 
Do. 

Do. 

Do. 
Da 


6-3-88 

Jim  3.1 

6-3-88 

Do. 

6-3-88 

Do. 

6-3-88 

Oa 

6-3-86 

Do. 

6-3-86 

Oa 

6-3-88 

Da 

8-3-68 

Do. 

State  and  location 


New  Florence,  borough  ol.  Weatmoraland  County. 
West  Virginia:  Barboursville.  village  of.  Cabal  County... 

Region  IV 

Florida.' 

Arcadia,  city  of.  DeSoto  County.. 

OeSoto  County.  Unincorporated  ( 

Tennessee:  Huntington,  town  of.  Carro*  County.. 


Ohio:  Muskingum  County.  IMnoorpoiatad  i 

KvgHm  A 

Oregon: 

Baker  County.  Unincorporated  areas... 


Baker,  dty  of.  Baker  County 

Sumpter,  city  of.  Baker  County .. 


Refloii  I— Regular  Conwaraloiis 

Maine:  Oakland,  town  of.  Kannabac  County 

Vermont 

Norwfch,  town  of  Windsor  County 

St  Albans,  town  of.  Franklin  Cowity 

Urxtertiill,  town  d.  Chfltenden  County 

Weathersfiekl,  town  of.  Windeor  County 

Wens,  town  of.  Rutland  County 

Windsor,  town  of.  Wndaor  County . 


RegionV 

Ohto:  Moreland  Hills,  village  of.  Cuyahoga  County.. 

Wisconain: 

Neosho,  vMage  ol.  Dodge  County 

Princeton,  city  of.  Green  Lake  County 


VI 

Louisiana:  Many,  town  of.  Sabine  Pariah.. 


Region  II    Minimal  Convecalona 
New  York:  MiUport,  village  ol.  Chemung  County 

fvaglon  Nf 
West  Vrginia:  Romney.  town  of.  Hanvahira  County. 

Region  IV 
Georgia:  Haralson  County.  Unincorporated  areas- 


Region  vn 

Kansaa:  MHchell  County.  Unir«corporated  areas.. 


Community 
No. 


420890 
540017 

120073 
120072 
470022 

390425 

410001 
410002 
410007 

230242 

500295 
500219 
500042 
500156 
500271 
500150 

390118 

560104 
550171 

220158 

360155 

422496 

130495 

200225 


Effective  dates  ol  auihorizatiort/cancellatnn  of  I 
fk>od  Irtsurance  in  community 


I  of 


Feb.  25.  1977.  Emerg.;  june  3,  1988.  Reg.;  June  3.  1988. 

Susp. 
May  13,  1975,  Emerg.;  June  3,  1968.  Reg.;  June  3.  1988. 

Suap. 


Aug.  12. 1975.  Emerg.;  June  3.  1968.  Reg..  June  3,  1988. 

Susp. 
Aug.  26,  1975,  Emerg.;  June  3.  1988.  Reg.;  June  3.  1988. 

Susp. 
Mar.  10,  1975.  Emerg.,  June  3.  1988.  Reg.:  June  3.  1988 

Susp. 


Apr.  28.  1976,  Emerg.;  June  3.  1988.  Reg.;  June  3.  1968. 

Susp.  I 


Currant 
effective 
map  date 


Sept  1^  1974  Emerg..  June  3.  1988.  f)eg..  June  3.  1988.  I 
Susp  , 

July  25.  1974.  Emarg..  Aor  17  ig84.  Reg..  June  3.  1988.  I 
Susp 

Dec  13.  1977.  Emerg..  Sapl  24.  i984.  Reg..  June  3.  i 
1968.  Suso 


Sept.  16.  1975.  Emerg..  June  I&.  1988.  Rag..  June  15. 
1988.  Susp 

June  7.  1974,  Emarg..  June  15.  1988.  Rng  .  June  15. 

1988.  Susp 
Feb.  5.  1976.  Emerg.,  June  15.  1988.  Reg.,  June  15, 

1988,  Suap. 
June  10,  1975,  Emerg.;  June  15.  1988,  Reg.;  June  15, 

1988.  Susp. 
SepL  22,  1975,  Emerg.;  Sept  15.  1985.  Reg.;  June  15, 

1988.  Suap. 
June  25.  1975.  Emerg.;  June  1S(  1988.  Reg.;  June  15. 

1988,  Suap.     ) 
Aug.  16,  1974,  Emerg.i  Sept  28,  1979.  Reg.;  June  15. 

1968,  Susp. 


June  1,  1979.  Emerge  June  IS.  1988,  Reg.;  June  15. 
1968.  Susp. 

June  9.  1975.  Emarg.;  June  15,  1988.  Reg.;  June  15, 

1988.  Suap. 
June  26.  1975,  Emerg.;  June  15,  1988,  Reg.;  June  15, 

1968,  Susp. 


Aug.  5,  1974.  Emerg.;  June  15,  1988,  Reg.;  June  15, 
1988,  Susp. 


Aug.  26.  1975.  Emarg.;  June  15.  1988.  Reg.;  June  15, 
1988,  Susp. 


Apr.  25.  1975.  Emerg.;  June  15,  1988,  Reg.:  June  15, 
1988.  Suap. 


Jan.  18.  1987,  Emerg.;  June  15.  1988.  Reg.;  June  15, 
1988.  Susp. 


Nov.  3.  1975,  Emerg.;  June  15,  1988,  Reg.;  June  15, 
1966,  Suap.' 


6-3-88 
6-3-88 

6-3-88 
6-3-68 
6-3-88 

6-3-68 

6-3-88  I 

6-3-88  I 

I 

6-3-88  I 

6-15-88 


6-15-86 

Do 

6-15-88 

Oa 

6-15-88 

Do. 

6-15-88 

Da 

6-15-88 

Do. 

6-15-86 

Da 

»-1fr-88 

6-15-88 
6-15-86 

6-15-88 

6-15-88 

6-15-88 

6-15-88 

6-15-88 


Do 
Do 

Oo 
Oo 
Oo 

Do 

Oo 
Oo 
Oo 

June  15.  1986 


Da 

Oo. 
Da 

Oa 

Da 

Do. 

Oo. 

Do. 


■  Date  certain  Federal  assistance  no  tonger  available  In  special  fkxxi  hazard  areas. 
Code  for  /mdhg  Itwd  column:  Emaig.— Emaigancy;  Reg.— Regular  Susp.— Suapenann. 

Harold  T.  Duryee. 

Administrator,  Federal  Insurance 

Administration. 

[PR  Doc.  88-12161  Filed  5-31-88;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart73 

(MM  Deetot  Na  87-2S3;  RM-56S4] 


Radio  Broadcasting  SarviCM;  Hdyoke, 
CO 


AOCNCV:  Federal  Communications 
Commission. 

ACnoN:  Final  rule. 


:  This  document  allots  FM 
Channel  222C2  to  Holyoke,  Colorado,  as 
that  community's  first  local  broadcast 
service,  in  response  to  a  petition  filed  by 
Virginia  Cutforth.  With  this  action,  the 
proceeding  is  terminated. 

DATES:  Effective  July  8. 1988:  The        I 
window  period  for  filing  applications  on 
Channel  222C2  at  Holyoke.  Colorado, 
will  open  on  July  11, 1988,  an  close  on 
August  10, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau,  (202) 
634-6530.  regarding  the  allocation. 
Questions  related  to  the  window 
application  filing  process  should  be 
addressed  to  the  Audio  Services 
Division,  FM  Branch.  Mass  Media 
Bureau.  (202)  632-0394. 

•UPFIEMENTARY  INFORMATION:  This  iS  a 

summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  87-283, 
adopted  April  18. 1988,  and  released 
May  25. 1988.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street  NW.. 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
bom  the  Commission's  copy  contractors. 
International  Transcription  Service, 
(202)  857-3800,  2100  M  Street.  NW.,  Suite 
140,  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 
Radio  broadcasting. 

PART73-{AMENDEO] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 


Authority:  47  U.S.C  154,  303. 

S7X202    (AmMMtod] 

2.  In  S  73.202(b),  the  Table  of  FM 
Allotments,  is  amended  by  adding 
Holyoke,  Channel  222C2,  under 
Colorado. 


Federal  Communication*  Commisaion. 

Stave  Kaminer, 

Deputy  Chief,  Policy  and  Rules  Division, 

Mass  Media  Bureau. 

[PR  Doc  88-12185  Filed  5-31-88: 8:45  am] 

MUMQ  COOC  Vm^VM 

47CFRPart73 

[MM  Docket  Na  •7-2S9;  RM-5693] 

Radio  Broadcasting  Servioaa; 
Steamboat  Springs,  CO 

AOENCV:  Federal  Communications 

Commission. 

action:  Final  rule. 

summary:  In  response  to  a  petition  filed 
on  behalf  of  Steamboat  Springs 
Broadcasting,  In&,  this  document 
substitutes  Channel  245C2  for  Channel 
244A  at  Steamboat  Springs,  Colorado, 
and  modifies  the  license  of  Station 
KSBT(FM)  accordingly,  thereby 
providing  that  community  with  its  first 
expanded  coverage  FM  service.  With 
this  action,  the  proceeding  is  terminated. 
EFFECTIVE  DATE:  July  8. 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau.  (202) 
634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 

summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  87-259, 
adopted  April  18, 1988.  and  released 
May  25, 198a  The  fiill  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street  NW.. 
Washington.  DC.  'The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors, 
International  Transcription  Service, 
(202)  857-3800.  2100  M  Street,  NW.,  Suite 
140,  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73-{AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.a  154,  303. 

973.202    [AfiMiMtod] 

2.  In  §  73.202(b),  the  Table  of  FM 
Allotments  is  amended  under  Colorado, 
by  substituting  Channel  245C2  for 
Channel  244A  at  Steamboat  Springs. 

Federal  Communicationa  Commission. 
Steve  Kamiiier, 

Deputy  Chief.  Policy  and  Rules  Division. 
Mass  Media  Bureau. 

[PR  Doc  88-12184  Filed  5-31-88;  8:45  am] 
MUJNQ  COM  STIS-eiHI 


47  CFR  Part  73 

[MM  Docket  Na  87-416;  RM-S770] 

Radio  Broadcasting  Services; 
Cannelton,IN 

agency:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

summary:  This  document  allots  Channel 
275A  to  Cannelton.  Indiana,  as  that 
community's  first  local  FM  service,  in 
response  to  a  petition  filed  by  Martin  L 
Hensley.  With  this  action,  the 
proceeding  is  terminated. 

DATES:  Effective  July  8, 1988;  The 
window  period  for  filing  applications  on 
Channel  275A  at  Cannelton,  Indiana, 
will  open  on  July  11, 1988,  and  close  on 
August  10, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Btu«au,  (202) 
634-6530.  regarding  the  allocation. 
Questions  related  to  the  application 
filing  process  should  be  addressed  to  the 
Audio  Services  Division.  FM  Branch. 
Mass  Media  Bureau.  (202)  632-0394. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
siunmary  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  87-416. 
adopted  April  18, 1988,  and  released 
May  25. 19a&  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230).  1919  M  Street  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
International  Transcription  Service, 
(202)  857-3800,  2100  M  Street  NW.,  Suite 
140,  Washington.  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73-[  AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C  154, 303. 

S  73.202    [Amended] 

2.  In  S  73.202(b).  the  Table  of  FM 
Allotments,  is  amended  under  Indiana, 
by  adding  Cannelton,  Channel  275A. 

Federal  Communications  Commission. 
Steve  Kaminer, 

Deputy  Chief.  Policy  and  Rules  Division, 

Mass  Media  Bureau. 

[FR  Doc.  88-12189  Filed  5-31-88;  8:45  am] 
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47  CFR  Part  73 

[MM  Docket  Na  •7-«M;  fM-SOSS) 

Radk)  Broadcasting  Servtess;  Lisbon, 
NH 

aqency:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

summary:  The  Commission,  at  the 
request  of  Montpelier  Koadcasting.  Inc^ 
allocates  Channel  244A  to  Lisbon,  New 
Hampshire,  as  tlte  community's  first 
local  FM  service.  Channel  244A  can  be 
allocated  to  Lisbon  in  compliance  with 
the  Commission's  minimum  distance 
separation  requirements  without  the 
imposition  of  a  site  restriction.  The 
coordinates  for  this  allotment  are  North 
Latitude  44-12-48  and  West  Longitude 
71-54-48.  Canadian  concurrence  has 
been  received  since  Lisbon  is  located 
within  320  kilometers  (200  miles)  of  the 
U.S.-Canadian  border.  With  this  action, 
this  proceeding  is  terminated. 

dates:  Effective  July  8, 1988.  The 
window  period  for  filing  applications 
will  open  on  July  11, 1988,  and  close  on 
August  10, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)  634-d53a 

suppLEM»rrARY  information:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  87-509, 
adopted  April  18, 1988,  and  released 
May  25. 1988.  The  fiill  text  of  this 
Commission  decision  is  available  for 
inspecti<Hi  and  copying  during  normal 
business  hoturs  in  the  FCC  Dockets 
Branch  (Room  230).  1919  M  Street  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Service. 
(202)  857-3800. 2100  M  Street  NW.,  Suite 
140.  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.SwC  154. 303. 

{73.202   [Amended] 

2.  In  S  73.202(b).  the  FM  Table  of 
Allotments  for  New  Hampshire  is 
amended  by  adding  Lisbon.  Channel 
244A. 


Federal  Commimications  Commission. 
Steve  KsmiiMr, 

Deputy  Chief  Policy  and  Rules  Division, 

Mass  Media  Bureau. 

[FR  Doc.  88-12186  Filed  5-31-48;  8:45  am] 

HUMQ  CODE  Cril-OI-ll 

47  CFR  Part  73 

fMM  Docket  Na  S7-610;  RM-6057] 

Radio  Broadcasting  Ssrvlcas;  Canton. 
NY 

AQENCV:  Federal  Communications 

Commission. 

action:  Final  rule. 

summary:  The  Commission,  at  the 
request  of  Craig  L  Fox,  allocates 
Channel  26aA  to  Canton,  New  Yoric,  as 
the  community's  second  local  FM 
service.  Channel  268A  can  be  allocated 
to  Canton  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  7.3  kilometers  (4.5  miles) 
southeast  to  avoid  a  short-spacing  to 
Station  CHECH^  Channel  286C1, 
Smiths  Falls.  Ontario.  Canada,  and  to 
Station  CBOF7F,  Channel  271A. 
Brockville,  Ontario,  Canada.  The 
coordinates  for  this  allotment  are  North 
Latitude  44-33-35  and  West  Longitude 
75-05-54.  Canadian  ccmcurrence  in  the 
allotment  has  been  received  since 
Canton  is  located  withm  320  kilometers 
(200  miles)  of  the  U.S.-Canadian  border. 
With  this  action,  this  proceeding  is 
terminated. 

DATES:  Effective  July  8. 1988.  The 
window  period  for  filing  applications 
will  open  on  July  11. 1988,  and  close  on 
August  10, 1988. 

FOR  FURTHER  MPORMATKM  CONTACR 
Leslie  K.  Shapiro,  Mass  Media  Bureau. 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  8 
summary  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  87-510, 
adopted  April  IS,  1988,  and  released 
May  25, 1988.  The  fiill  text  of  diis 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dodcets 
Branch  (Room  230),  1919  M  Street  NW.. 
Washington.  DC.  Tlie  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor, 
International  Transcription  Service. 
(202)  657-380a  2100  M  Street  NW..  &iite 
140,  Washington.  DC  20037. 

List  of  SubjecU  in  47  CFR  Part  73 

Radio  broadcasting. 
1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C  154,  303. 


§73.202    [Amended] 

2.  S  73.202(b).  the  FM  Table  of 
Allotments  is  amended  by  revising  the 
entry  for  Canton,  New  York,  to  add 
Channel  268A. 

Federal  Communications  Commission. 
Steve  KamiiMr, 

Deputy  Chief  Policy  and  Rules  Division. 
Mass  Media  Bureau. 
[FR  Doc.  88-12187  Filed  5-31-48;  8:45  am] 
BiusM  oooc  STiKei-a 


47CFRPart73 

(MM  Docket  No.  87-279;  RM-5823] 

Television  Broadcasting  Sarvlcss; 
Lewisburg.  WV 

aoency:  Federal  Communications 
Commission. 

action:  Final  rule. 

summary:  This  document  allots  UHF 
Television  Channel  59-  to  Lewisburg, 
West  Virginia,  as  that  community's  first 
commercial  television  service,  at  the 
request  of  Sid  Shumate.  The 
Commission  has  imposed  a  freeze  in 
specified  metropolitan  areas  on 
applications  for  new  television  stations 
pending  the  outcome  of  an  inquiry  into 
the  uses  of  advanced  television  systems 
(ATV)  in  broadcasting.  This  proposal  is 
not  affected  by  the  freeze.  With  this 
action  this  proceeding  is  terminated. 

EFFECnVE  date:  July  8. 1968. 

FOR  FURTHER  INFORMATION  CONTACT 
Patricia  Rawlings,  (202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 

summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  87-279, 
adopted  April  18. 1988,  and  released 
May  25, 1988.  The  fiill  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street,  NW, 
Washington,  DC.  "The  complete  text  of 
this  decision  may  also  be  purdiased 
fi-om  the  Commission's  copy  contractors. 
International  Transcription  Service, 
(202)  857-3800,  2100  M  Street.  NW,  Suite 
140,  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 
Television  broadcasting. 

PART  73— (AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S  C  154. 803. 
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§73.606     [AfflMidad] 

2.  §  73.606(b).  the  Table  of  Allotments 
is  amended  by  adding  Channel  59  for 
Lewisburg.  West  Virginia.  , 

StovaKamiiMr.  | 

Deputy  Chief.  Policy  and  Rules  Division  Mass 
Media  Bureau. 

(FR  Doc  8S-12183  Filed  5-31-88;  8:45  am] 

MLLMG  cooc  tria-oi-M 


DEPARTMEHT  OF  TRANSPORTATION 

Office  of  the  Secretary 

49  CFR  Part  30 

(Docket  Na  45632  NoUm  Na  8S-7] 

Denial  of  Public  Works  Contracts  to 
Suppliers  of  Goods  and  Services  of 
Countries  That  Deny  Procurement 
liarlcet  Access  to  U.S.  Contractors 

aocncy:  Office  of  the  Secretary.  DOT, 
action:  Final  rule;  Request  for 
comments. 


:  This  rule  implements 
provisions  in  the  Continuing  Resolution 
on  the  Fiscal  Year  1988  Budget.  Pub.  L 
No.  100-202.  section  l(»(a)  and  the 
Airport  and  Airway  Safety  and  Capacity 
Expansion  Act  of  1987.  Pub.  L  No.  lOO- 
223,  section  115.  that  prohibit  the 
expenditure  of  Federal  funds  for 
procuring  construction  services  cmd 
products  for  U.S.  public  worics  projects 
from  Japanese  firms  (and,  potentially, 
nationals  of  other  countries). 
DATES:  This  final  rule  is  effective  June  1. 
1988.  Comments  should  be  received  by 
July  18. 1988.  Late-filed  comments  will 
be  considered  to  the  extent  practicable. 
ADDRESS:  Comments  should  be  sent  to 
Docket  Cleric  Docket  No.  45632.  U.S. 
Department  of  Transportation.  400  7th 
Street  SW..  Room  4107.  Washington.  DC. 
20590.  Comments  may  be  reviewed  by 
the  public  at  this  location  from  9H)0  a.m. 
through  5:30  p.m.,  Monday  through 
Friday.  Commenters  wishing  the  receipt 
of  their  comments  to  be  acknowledged 
should  include  a  stamped,  self- 
addressed  postcard  with  their 
comments.  The  Docket  Clerk  will  date 
stamp  the  card  and  return  it  to  the 
commenter. 

FOa  FURTHER  INFORMATKM  CONTACT: 

Roberta  Gabel,  Deputy  Assistant 
General  Counsel  for  Environmental, 
Civil  Rights,  and  General  Law  (202-36ft- 
9161),  or  Michael  Jennison,  Office  of  the 
Assistant  General  Counsel  for 
International  Law  (202-386-5621),  Office 
of  the  Secretary  of  Transportation,  400 
Seventh  Street  SW..  Washington,  DC 
20590. 


SUMLEMBNTARY  INFORMATION:  Near  the 
close  of  its  first  session,  the  100th 
Congress  enacted  provisions  affecting 
competition  for  public  worics  contracts, 
the  Continuing  Resolution  on  the  Fiscal 
Year  1988  Budget,  Pub.  L  No.  100-202. 
section  109(a)  (signed  December  22. 
1987)  [the  Continuing  Resolution]  and 
the  Airport  and  Airways  Safety  and 
Capacity  Expansion  Act  of  1987.  Pub.  L 
No.  100-223,  section  115  (signed 
December  30, 1987)  [the  Airport  Safety 
Act].  In  brief,  these  two  statutes  prohibit 
the  use  of  certain  Federal  funds  for 
procuring  construction  services  and 
products  for  U.S.  public  works  projects 
from  Japanese  firms  (and,  potentially, 
nationals  of  other  countries).  The 
purpose  of  this  final  rule  is  to  govern 
application  of  the  restrictions  to 
procurements  made  by  grantees  of  DOT 
modal  administrations. 

Section  109(a)  of  the  Continuing 
Resolution  provides  as  follows: 

None  of  the  funds  appropriated  for  fiscal 
year  1988  by  this  Resolution  or  any  other  law 
may  l>e  obligated  or  expended  to  enter  into 
any  contract  for  the  construction,  alteration, 
or  repair  of  any  public  building  or  public 
work  in  the  United  States  or  any  territory  or 
possession  of  the  United  States  writh  any 
contractor  or  subcontractor  of  a  foreign 
country,  or  any  supplier  of  products  of  a 
foreign  countiy,  during  any  period  in  whicti 
such  foreign  country  is  listed  by  the  United 
States  Trade  Representative  [as  denying  fair 
and  equitable  market  opportunities  for 
products  and  services  of  the  United  States  in 
procurement  or  bidding). 

Section  115  of  the  Airport  Safety  Act 
provides  as  follows: 

No  funds  made  available  under  this  Act 
may  be  used  to  fund  any  project  which  uses 
any  product  or  service  of  a  foreign  country 
during  any  period  in  which  such  foreign 
country  is  listed  by  the  United  States  Trade 
Representative  [as  denying  fair  and  equitable 
market  opportunities  for  products  and 
services  of  the  United  States  in  procurement 
or  bidding]. 

These  statutory  restrictions  are  wide- 
ranging,  affecting  many  millions  of 
dollars  of  public  works  projects.  This 
regulation  is  intended  to  give  the 
statutes  uniform  implementation 
throughout  DOT  assisted  programs.  The 
restrictive  provisions  in  the  two  statiites 
differ  in  only  minor  respects  from  each 
other. 

The  Continuing  Resolution  on  the  FY 
1968  budget  combined  into  one  package 
all  FY  1988  appropriation  bills  for  the 
entire  Federal  government.  Section 
109(a)  prohibits  the  obligation  or 
expenditure  of  funds  appropriated  for 
FY  1988  by  the  Continuing  Resolution  or 
any  other  law  for  any  contract  for  the 
construction,  alteration,  or  repair  of  any 
public  building  or  public  vyork  in  the 


United  States  with  any  contractor  or 
subcontractor  of  a  foreign  country  that 
is  identified  by  the  United  States  Trade 
Representative  (U.S.T.R.)  or  by  Uie 
Continuing  Resolution  as  discriminating 
against  U.S.  firms  in  conducting 
procurements  for  public  works  projects. 
Similarly,  section  115  of  the  Airport 
Safety  Act  prohibits  use  of  any  fimds 
made  available  by  it  to  fund  any  project, 
whether  in  the  United  States  or 
overseas,  that  uses  sny  product  or 
service  of  a  foreign  coimtry  that  is 
identified  by  the  U.S.T.R.  as 
discriminating  against  U.S.  firms  in 
conducting  procurements  for  public 
works  projects. 

On  December  30. 1987,  U.S.T.R, 
published  an  initial  list  that  identified 
one  country,  Japan,  as  denying  fair  and 
equitable  market  opportunities  to  U.S. 
firms.  52  FR  49.244  (19B7).  U.S.T.R.  has 
recenUy  conducted  an  initial  survey  and 
determined  not  to  add  any  other 
countries  to  the  list  53  FR  2140  (1988). 
U.S.T.R.  will  conduct  another  survey 
after  180  days  and.  if  appropriate,  add 
other  countries. 

The  effect  of  the  U.S.T.R.  list  is  that 
for  the  rest  of  FY  1988  conti-actors  or 
subcontractors  of  Japan  and  any  other 
country  that  may  subsequentiy  be  listed 
will  be  barred  from  Federal  or  federally- 
funded  public  works  procurements, 
including  projects  funded  by  the  Airport 
Safety  Act.  Countries  on  the  list  may  be 
removed  bom  it  through  procedures 
specified  in  the  two  statutes;  if  there 
were  no  country  on  the  list  these  rules 
would  have  no  effect. 

The  Department  interprets  the 
restriction  in  the  Continuing  Resolution 
as  commencing  December  22, 1987,  and 
expiring  September  30. 1988.  In  contrast 
the  restrictions  in  the  Airport  Safety  Act 
are  tied  to  the  funds  made  available  by 
that  Act.  Hie  applicability  of  the  two 
restrictions,  however,  is  not  mutually 
exclusive,  and  the  restriction  in  the 
Continuing  Resolution  applies  by  its 
terms  to  all  Federally  funded  airport  and 
airway  projects  and  contracts  entered 
into  after  December  22, 1987. 

Both  provisions  cover  not  only  foreign 
firms  but  also  foreign-owned  U.S.  firms 
and  U.S.  firms  that  are  directiy  or 
indirectiy  foreign-controlled.  They  also 
cover  supplies  and  products  produced  in 
foreign  countries  that  are  incorporated 
into  public  works  projects. 

This  regulation  defines  the  projects  to 
which  the  restrictions  apply  and 
provides  guidelines  for  determining 
whether  ownership  or  control  of  a 
contractor  or  subcontractor  is  by 
citizens  of  a  country  subject  to  die 
restrictions.  Once  it  has  been 
determined  that  the  restrictions  apply  to 
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a  particular  public  works  project,  the 
Department  subject  to  certain 
exceptions  discussed  below,  will  give 
them  the  same  substantive  effect 
regardless  of  whether  it  is  the 
Continuing  Resolution,  the  Airport 
Safety  Act.  or  both  that  triggers  them. 

On  March  17. 1988.  tiie  (^ce  of 
Federal  Procurement  Policy,  in  the 
Office  of  Management  and  Budget 
issued  guidance  to  all  agencies 
concerning  the  implementation  of 
section  109  of  the  Continuing  Resolution. 
This  regulation  comports  to  that 
guidance. 

Description  of  Key  Sections 

Section  30.3 

This  section  describes  the 
applicability  of  the  two  statutes  to  DOT 
programs.  Section  109(a)  of  the 
Continuing  Resolution^xtends  to  all 
DOT  agencies  and  all  recipients  of  DOT 
funds.  It  applies  to  all  projects  for  which 
funds  are  obligated  or  contracts  are 
awarded  during  fiscal  year  1988. 
including  projects  and  contracts  uinder 
all  DOT  financial  assistance  programs. 
Because  the  Department  is  interpreting 
the  restriction  to  apply  to  funds 
appropriated  in  previous  fiscal  years  but 
obligated  or  expended  in  FY  1988  (see 
discussion  of  {  30.7  below),  it  is  also 
interpreting  the  restriction  as  ending  at 
tiie  close  of  FY  1988.  Section  109(a) 
applies  by  its  terms  only  to  public 
buildings  and  public  works  projects  in 
the  United  States,  its  territories  and 
possessions.  It  also  applies  to  FAA- 
funded  airport  and  airway  construction 
projects.  U.S.  overseas  bases, 
installations,  and  embassies  are  not 
subject  to  the  restriction. 

Section  115  of  die  Airport  Safety  Act 
on  the  other  hand,  extends  to  all 
projects  for  which  funds  are  made 
available  by  that  Act.  wheUier  or  not  the 
contract  is  awarded  during  fiscal  year 
1988  and  whether  or  not  the  project  is 
located  within  the  United  States.  It 
applies  to  all  contracts  entered  into 
under  grants  authorized  by  the  Airport 
Safety  Act.  It  covers  both  products  and 
services. 

The  restrictions  cover  all  architect 
engineering,  and  construction  services 
for  public  projects  and  public  works, 
under  the  terms  of  the  statutes.  They 
also  include  all  products  or  goods  used 
during  the  construction,  alteration,  or 
repair  of  public  projects  and  public 
worics.  Note,  however,  that  the 
restrictions  do  not  cover  construction 
equipment  or  vehicles  that  are  provided 
to  the  project  but  that  do  not  become 
part  of  a  delievered  structure,  product, 
or  project  Moreover,  the  restrictions  of 
the  Continuing  Resolution  (and  it  differs 


in  this  respect  from  the  Airport  Safety 
Act)  do  not  apply  to  vehicles  to  be  used 
in  the  operation  of  the  finished  project. 
For  the  purposes  of  this  rule,  the 
Department  considers  rail  rolling  stock 
and  buses,  for  example,  to  be 
detachable  equipment  that  can  be 
moved  firom  one  project  to  another,  and 
thus  not  subject  to  a  restriction  aimed  at 
construction  contractors. 

Section  30.5 

The  provisions  contained  in  the 
Continuing  Resolution  prohibit  die 
Department  frDm  obligating  or 
expending  funds  for  entering  into 
contracts  or  subcontracts  after 
December  22. 1987,  and  before  October 
1. 1988,  with  contractors  or 
subcontractors  of  Japan  and  any  other 
country  diat  may  be  subsequentiy  listed 
by  die  U.S.T.R.  The  Department  is  only 
authorized  to  waive  this  restriction 
when  the  President  or  the  Secretary,  on 
a  case-by-case  basis,  determines  a 
waiver  to  be  in  the  puUic  inerest.  Notice 
of  waivers  granted  will  be  published  in 
die  Federal  Register.  To  the  extent 
prohibited  contracts  were  entered  into 
after  December  22, 1987.  and  prior  to  the 
promulgation  of  these  regulations,  the 
Department  is  statutorily  prohibited 
from  utilizing  its  appropriations  to  pay 
contractors  or  to  reimburse  its  grantees 
for  their  payments  under  such  contracts. 

In  implementing  this  restriction,  the 
Department  sees  only  the  following 
alternatives  to  be  available  to  a  grantee 
who  has  entered  into  a  contract  that  is 
prohibited  by  section  109(a):  1)  the 
prohibited  contract  may  be  canceled  at 
no  cost  to  the  Government  2)  a 
Secretarial  waiver  may  be  requested;  or 
3)  the  grantee  may  choose  to  forego 
Federal  reimbursement  for  costs 
associated  with  the  particular  contract 
subcontract  or  product 

Section  30.7 

The  Continuing  Resolution  applies  to 
funds  "appropriated  for  fiscal  year  1988 
by  [that]  Resolution  or  any  other  law." 
In  paragraph  (a)  of  this  section,  the 
Department  interprets  the  word 
"appropriation"  to  include  trust  fund 
moneys  for  which  Congress  sets 
obligation  ceilings.  This  is  consistent 
with  general  principles  of  fiscal  law.  The 
Comptroller  General  has  held  that  a 
statute  that  authorizes  the  collection 
and  credit  of  money  to  a  particular  fund 
for  specified  purposes,  and  that  makes 
the  fimd  available  for  obligation  and 
expenditure  as  authorized,  constitutes 
an  appropriation.  In  addition,  the 
legislative  history  of  section  109(a) 
clearly  demonstrates  that  Congress 
intended  the  provision  to  apply  to 
Federally  funded  transit  and  airport 


projects.  Many  of  these  projects  can  be 
funded  throu^  the  use  of  either  general 
fund  or  trust  fund  moneys.  It  would  be 
inconsistent  with  Congressional  intent 
and  arbitrary  to  apply  this  provision 
only  to  projects  that  happen  to  be 
funded  out  of  the  General  funds  of  the 
Treasury  and  not  apply  it  to  similar 
projects  that  happen  to  be  trust  funded. 

The  Department  also  considered 
whether  the  term  "appropriated  for 
fiscal  year  1988"  should  apply  only  to 
funds  that  were  specifically 
appropriated  for  FY  1988  or  should  also 
apply  to  funds  appropriated  in  earlier 
years  and  still  available  for  obligation  or 
expenditure.  The  Department  has 
decided  that  the  latter  interpretation  is 
appropriate.  The  limitation  applies  to 
funds  appropriated  by  "any  other  law" 
as  well  as  to  funds  appropriated  in  the 
Continuing  Resolution  for  FY  1988.  Prior 
years'  appropriations  appear  to  be  such 
"other  laws."  The  legislative  history  of 
section  109(a)  also  makes  clear  that 
Congress  intended  that  immediate 
action  be  taken  in  order  to  encourage 
the  Japanese  government  to  open  up  its 
public  works  construction  projects  to 
U.S.  construction  firms.  As  most  of  the 
Department's  funds  that  are  used  for 
public  worics  construction  are  multi- 
year,  many  contracts  will  be  entered 
into  during  FY  1988  utilizing  funds  that 
were  appropriated  in  prior  years  but 
that  are  still  available  for  obligation  or 
expenditure.  It  would  frustrate 
Congressional  intent  to  interpret  the 
language  as  only  applying  to  funds 
specifically  appropriated  in  FY  198& 
Finally,  while  the  Department  interprets 
the  Continuing  Resolution  as  allowing 
the  unrestricted  expenditure  of  funds 
that  were  appropriated  in  prior  years 
and  obligated  imder  contracts  entered 
into  prior  to  December  22, 1987,  the 
Department  interprets  the  restriction  as 
nonetheless  applying  to  any  new 
subcontracts  entered  into  under  those 
contracts  during  the  effective  period  of 
the  restrictions,  that  is,  after  December 
22, 1987,  and  before  October  1. 1988. 

In  paragraph  (f)  of  this  section  the 
Department  used  50  percent  of  the  value 
of  total  cost  of  the  product  as  the  level 
at  or  above  which  a  product  is 
considered  to  have  its  origin  in  a  foreign 
country  because  the  50  percent  figure  is 
mentioned  in  the  legislative  history  of 
section  109(a).  In  executing  their 
certification  clauses,  the  Department 
expects  contractors  and  suppliers  of 
goods  and  services  to  exercise  due 
diligence  and  good  faith  in  determining 
the  origin  of  products  subject  to  this 
rule. 
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Section  30.9 

The  key  provisioa  ol  tectton  30.9  is 
that  a  fim  50  percent  or  more  ttf  which 
is  owned  by  a  finn  from  Japan  or 
another  coimtiy  designatisd  by  U.&TJt. 
is  considered  to  be  fwcign-awned  for 
the  purpose  of  the  cootracttng 
restrictioDS  (rf  this  part  The  Department 
has  chosen  50  percent  as  the  cutoff  for 
ownership  by  citizens  of  countries  on 
the  U.S.TiL  list,  in  order  to  provide 
some  predictability  and  certainty  of 
application. 

In  addition  to  the  50  percent 
ownership  requirement  the  Department 
has  decided  to  deem  a  partnership  to  be 
controlled,  directly  or  indirectly,  by  a 
citizen  of  a  foreign  country  if  any 
general  partner  is  a  citizen  of  that 
country,  because  a  partnership  can  be 
bound,  under  fundamental  principles  of 
agency,  by  any  general  partner. 

A  corporation  will  be  regarded  as 
being  of  a  foreign  country  if  it  is 
organized  under  the  laws  of  the  foreign 
country  or  if  the  number  of  its  directors 
necessary  to  constitute  a  quorum  are 
citizens  of  the  foreign  country. 
Corporate  control  can  be  amsidered  to 
reside  in  diffwing  blocks  of  stock  for 
differing  purposes.  We  have  chosen  to 
define  corporate  cmrtrol  as  residing  in  a 
foreign  natjonal  or  citizen  if  one  or  more 
fore^  nationals  or  citizens  control  50 
percent  or  more  of  the  ootstanding  stock 
or  voting  power.  This  standard  is 
consistent  widi  the  definition  of  control 
under  the  Small  Business  Act. 

AlAou^  the  law  of  business 
associations  does  not  generally 
recognize  the  |oint  Tenture  as  a 
separate,  distinct  category  of  business 
entity,  many  bidders  f^  public  works 
constmclion  contracts  are  joint 
ventures,  whetber  partnerahqis, 
unincorporated  assodatioBS.  or 
nonpuUictjMraded  corporations. 
Tieating  a  joint  venture  in  the  same  way 
as  a  puUidy  traded  corporation  coeld 
resnh  in  anw— kms  sitnationi:  for 
exanq^,  a  foreign-owned  corporation 
mif^t  qualify  as  a  joint  venturer  because 
it  had  less  than  50  percent  of  the  total 
project  but  could  not  do  the  same  wc^ 
as  a  subcontractor.  To  avoid  that  result 
the  Department  will  treat  all  such  forms 
of  business  essentially  as  partnerships. 

Sections  Mll-lS 

Section  30^15  provides  a  model         | 
implementing  clause,  the  substance  of 
which  is  to  be  inserted  in  public  wwks 
contracts.  Section  30.13  provides  a 
comparable  model  provision  to  be 
placed  in  solicitations.  Section  30J.1 
specifies  when  the  two  model  provisions 
are  to  be  used. 


Section  30J9 

In  aooofdance  with  Congreseional 
intaat  evpitsstd  in  die  le^lative 
history  of  the  Continuing  RcsohitiMi,  the 
rule  specifies  that  the  restrictions 
imposed  by  it  are  in  addition  to  any 
other  restrictions  contained  in  Federal 
law.  sach  as  the  Boy  America  Act.  41 
U.S.C  li  lOa-lOd. 

Regulatory  Process  Matters 

This  rule  is  not  a  major  rule  under 
Executive  Order  12291,  since  we  do  not 
anticipate  that  its  cost  (/«.,  the 
differentia]  in  pn^ect  expemfitures  osing 
non-Japoneae  goods  and  serrices  where 
Japanese  goods  and  services  would 
odierwise  have  been  used)  would 
exceed  $100  million  per  yettr.  White  the 
nile  may  increase  costs  in  project 
expenditores  somewhat  in  the  short 
teim.  it  establiafaes  a  framework  for 
retaliating  against  countries  that  close 
their  markets  to  foreign  competition.  Its 
objective,  therefore,  is  to  provide  an 
incentive  for  other  countries  to  eliminate 
their  trade  barriers,  so  dtat  they  may  be 
removed  from  the  hst  of  countries 
whose  firms  wiO  be  barred  from  public 
works  procurements.  Uhiniatriy. 
increased  competition  among 
contracton  in  worldwide  omrkets  will 
increase  the  prodactivity  and  efficiency 
of  contractors  doing  business  in  the 
Unitni  States,  snd  create  benefits  for 
the  economy  as  a  whole. 

The  rule  i»  a  significant  rule  under  the 
Department's  Regulatory  Policies  and 
Procedures.  Since  there  is  no  notice  of 
proposed  rnletnaking  for  this  rule,  the 
Regulatory  Flexibihty  Act  does  not 
apply. 

This  regulation  is  bkely  to  have  a 
Federalism  impact  under  the  terms  of 
Executive  Order  No.  12612.  because  it 
wiD  restrict  die  normal  discretion  of 
states  and  localities  to  award  Federally- 
assisted  contracts  in  accordance  with 
state  and  local  contracting  laws  and 
regulations.  For  example,  a  state  that 
normally  awards  highway  contracts  to 
the  lowest  responsive  and  re^ionsible 
bidder  wiQ  be  precluded  frosa  awarding 
the  contract  to  such  a  bidder  if  it  is 
Japanese-owned  or  controlled.  This 
prohibition  can  increase  costs  for  states, 
since  they  would  then  have  to  award  the 
contract  to  a  higher  bidder.  This  impact 
on  Federalism  is  mandated  by  statute, 
however,  and  the  Department  lacks 
discretion  to  avoid  it  ConsequenUy,  the 
Department  certifies  that  this  regulation 
has  been  assessed  in  light  of  the 
principles,  criteria,  and  requirements  of 
Executive  Order  No.  12612. 

The  stntiitPA  reqwring  this  regulation 
were  enacted  and  became  effective  in 
December  1967.  Since  that  time,  it  has 


been  contraiy  to  statute  for  the 
Department's  funda  to  be  osed  to 
contract  with  Japnnsie  owmd  or 
controUed  finae.  It  is  eaaential  that  die 
Department  publish  these  regulations 
quickly,  in  order  to  avoid  or  diMpel 
coxyn^n  over  the  appBcabflity  of  the 
statutory  requirement  to  policnlar 
contracts  Mid  pwticalar  firms.  A 
number  <tf  cootncting  actions  are 
currenUy  being  delayed  because  of  this 
problem,  and  it  is  necessary  in  die 
public  interest  to  end  these  delays,  bi 
addition,  this  rule  concerns  public  grants 
and  contracts.  For  these  reasons,  the 
Department  has  determined  under  5 
U.S.C.  553(a)(2)  and  553(b)(B)  diat  notice 
and  a  prior  opportunity  for  public 
comment  are  not  needed  for  this  rule 
and  under  5  U.S.C.  S53(d)(3)  diat  die  rule 
may  be  made  effective  immediately. 

Nevertheless,  the  Department  is 
requesting  comment  on  the  final  rale. 
The  Department  will  conuder  the 
comments  received  and  will 
subsequently  publish,  as  appropriate, 
amendments  to  these  rules  and/or  a 
notice  responding  to  the  comments. 

List  of  Subjects  in  49  CFR  Psrt  30 
Government  Contracts- 

Issued  in  Waduagton.  DC  on  May  23, 
1966. 
Jim  Buialay. 

Secretary  of  Transportation. 

Accordingly.  Subtitte  A  of  Tide  49, 
Code  of  Federal  Regulations,  is 
amended  by  adding  to  it  new  Part  30  as 
follows: 

PART  30— DENIAL  OF  PUBLIC  WORKS 
COMTRACTS  TO  SUPPLIERS  OF 
GOODS  AND  SERVICES  OF 
COUNTRIES  THAT  DENY 
PROCUREMENT  MARKET  ACCESS  TO 
U,S.  CONTRACTORS 

Sec. 

30.1    Paniose 

30.3    Applicability. 

30.5    Efifecthre  Dates. 

30.7    Definitions. 

30.9    Citizefiehip — Dired  Ckr  Indirect  CoDtrol. 

30.11    Uae  of  Solicitation  ProvisiaDS  and 

Cootract  Clauaea 
30.13    RMtrictioiu  on  Federal  Public  Works 

Projects — Certification. 
30.15    Restrictioos  on  Federal  Public  Works 

Plt>iect8. 
30.17    Waivew. 
30.19    Buy  American  Act. 

Aotharity:  48  U.&C.  322(a}:  Containins 
ResolutioB  OB  the  Fixal  Year  igaa  hmA^i 
109(a).  Pub.  L.  No.  lOO-Mft  Akpoct  and 
Airways  Safety  and  Capacity  ExpanuoB  Act 
of  1987, 115.  Pub.  L  No.  100-223. 


§30.1    Purpose. 

The  rules  in  this  part  implement 
section  109(a)  of  the  Continuing 
Resolution  on  the  Fiscal  Year  1988 
Budget  Pub.  L  No.  100-202  (signed 
December  22, 1987)  [the  Continuing 
Resolution],  and  section  115  of  the 
Airport  and  Airways  Safety  and 
Capacity  Expansion  Act  of  1987,  Pub.  L 
No.  100-223  (signed  December  30, 1987] 
[the  Airport  Safety  Act].  These  rules  are 
intended  to  give  unifonn  implementation 
to  these  statutes  throughout  DOT 
procurement  and  grant  programs. 

§303    AppNcabWty. 

(a)  The  restrictions  imposed  by 
section  109(a)  of  the  Continuing 
Resolution  extend  to  all  DOT  agencies 
as  well  as  all  recipients  of  DOT  funds. 
The  restrictions  apply  to  all  projects  for 
whicfrfiinds  are  obligated  or  contracts 
or  subcontracts  are  awarded  during 
fiscal  year  1988.  including  projects  and 
contracts  under  all  DOT  financial 
assistance  programs.  The  prohibition 
applies  to  public  buildings  andpublic 
worics  profects  everywhere  in  the  United 
States  or  any  territory  or  possession  of 
the  United  States.  U.S.  overseas  bases, 
installations,  and  embassies  are  not 
subject  to  this  part. 

(b)  The  restrictions  imposed  by 
section  115  of  the  Airport  Safety  Act 
extend  to  all  projects  for  which  funds 
are  made  available  by  that  Act  whether 
or  not  the  contracts  are  awarded  during 
fiscal  year  1968.  The  restrictions  apply 
to  all  contracts  entered  into  under  grants 
authorized  by  the  Airport  Safety  Act. 

(c)  This  part  applies  to  projects 
covered  by  section  109(a)  of  the 
Continuing  Resolution,  section  115  of  the 
Airport  Safety  Act.  or  both.  Whether 
one  or  the  other  statute  or  both  apply, 
the  effect  on  the  project  shall  be  the 
same,  subject  to  paragraph  (e)  of  this 
section. 

(d)  In  addition  to  construction, 
alteration,  and  repair  contracts,  the 
restrictions  of  this  part  cover  cdl 
architect,  engineering,  and  other 
services  related  to  the  preparation  and 
performance  of  construction,  alteration, 
and  repair  of  public  projects  and  public 
worics. 

(e)  The  restrictions  of  this  part  also 
apply  to  all  products  used  in  the 
construction,  alteration,  or  repair  of 
public  projects  and  public  works; 
provided,  however,  That 

(1)  The  restrictions  of  this  part  do  not 
apply  to  construction  equipment  or 
vehicles  that  do  not  become  part  of  a 
delivered  structure,  product  or  project 
and 

(2)  Notwithstanding  paragraph  (c)  of 
this  section,  the  restrictions  of  section 
109(a)  of  the  Continuing  Resolution  do 


not  apply  to  vehicles  to  be  used  by  the 
project  including,  but  not  limited  to, 
buses,  trucks,  automobiles,  rail  rolling 
stock,  and  aircraft. 

§30.5   Effective  dates. 

The  provisions  of  section  109(a)  of  the 
Continuing  Resolution  apply  to 
contracts  (or  new  subcontracts  imder 
existing  contracts,  whether  or  not 
subject  to  the  restriction)  entered  into 
after  December  22. 1987.  its  date  of 
enactment  and  before  October  1. 1988. 
The  provisions  of  section  115  of  the 
Airport  Safety  Act  apply  to  contracts 
funded  by  the  Act  and  entered  into  after 
December  30, 1987.  its  date  of 
enactment  the  restrictions  remain 
effective  so  long  as  money  provided  by 
the  Airport  Safety  Act  is  used. 
Accordingly,  any  contracts  or 
subcontracts  subject  to  the  restrictions 
of  this  part  entered  into  with  contractors 
or  subcontractors  owned  or  controlled 
by  citizens  of  subject  countries,  as 
defined  by  §§  30.7  and  30.9  of  this  part, 
since  December  22, 1987  shall  be 
canceled  at  no  cost  to  the  Government 
subject  to  the  waiver  provisions  of 
S  30.17  of  this  part.  All  public  works  or 
public  buildings  contracts  entered  into 
after  December  22, 1987.  shall  include,  or 
be  modified  to  include,  a  provision 
prohibiting  subcontracting  with  citizens 
of  subject  countries,  as  defined  by 
§9  30.7  and  30.9  of  this  part. 

§30.7    Definitions. 

(a)  "Funds  appropriated  for  FY  1988 
by  this  resolution  or  any  other  law."  as 
used  in  this  part  with  reference  to 
section  109(a]  of  the  Continuing 
Resolution,  means  all  appropriated  and 
trust  funds  available  to  DOT.  its  modal 
administration,  or  their  grantees  for 
expenditure  or  obligation  in  fiscal  year 
1988,  regardless  of  the  fiscal  year  in 
which  the  funds  were  appropriated. 

(b)  'Tunds  made  available  by  this 
Act"  as  used  in  this  part  with  reference 
to  section  115(a)  of  the  Airport  Safety 
Act,  means  all  funds,  including  trust 
funds,  made  available  to  DOT,  its  modal 
administrations,  or  their  grantees  by 
that  Act  whether  or  not  the  contracts  to 
be  funded  are  awarded  during  fiscal 
year  1988. 

(c)  "Contractor  and  subcontractor" 
means  any  person,  other  than  a  supplier 
of  products,  performing  any 
architectural,  engineering,  or  other 
service  directly  related  to  the 
preparation  for  or  performance  of  the 
construction,  alteration,  or  repair  of  any 
public  building  or  public  work  in  the 
United  States  or  any  territory  or 
possession  of  the  United  States. 

(d)  "Contractor  or  subcontractor  of  a 
foreign  country"  means  any  contractor 


or  subcontractor  that  is  s  citizen  or 
national  of  a  foreign  country,  or  is 
controlled  directiy  or  indirectly  by  one 
or  more  citizens  or  nationals  of  s  foreign 
country. 

(e)  "Service  of  a  foreign  country" 
means  any  service  provided  by  a  person 
that  is  a  citizen  or  national  of  a  foreign 
country,  or  is  controlled  by  one  or  more 
citizens  or  nationals  of  a  foreign 
country. 

(f)  "Product  of  a  foreign  country" 
means  construction  materials,  i.e., 
articles,  materials,  and  supplies  brought 
to  the  construction  site  for  incorporation 
into  the  public  works  project.  A  product 
is  considered  to  hsve  been  produced  in 
a  foreign  country  if  more  than  fifty 
percent  of  the  total  cost  of  the  product  is 
allocable  to  production  or  manufacture 
in  the  foreign  country. 

(g)  "Foreign  country"  means  a  country 
included  in  the  list  of  countries  that 
discriminate  against  U.S.  firms 
published  by  die  U.S.TJI. 

§30.9    CtUzsnsMp— direct  or  indiract 
control. 

A  contractor,  subcontractor,  or  person 
providing  a  service  shall  be  considered 
to  be  a  citizen  or  national  of  a  foreign 
country,  or  controlled  directiy  or 
indirectiy  by  citizens  or  nationals  of  a 
foreign  country,  within  the  meaning  of 
this  part. 

(a)  If  50  percent  or  more  of  the 
contractor  or  subcontractor  is  owned  by 
one  or  more  citizens  or  nationals  of  the 
foreign  country; 

(b)  ff  the  titie  to  50  percent  or  more  of 
the  stock  of  the  contractor  or 
subcontractor  is  held  subject  to  trust  or 
fiduciary  obligation  in  favor  of  one  or 
more  citizens  or  nationals  of  the  foreign 
country: 

(c)  If  50  percent  or  more  of  the  voting 
power  in  the  contractor  or  subcontrsctor 
is  vested  in  or  exercisable  on  behalf  of 
one  or  more  citizens  or  nstionals  of  the 
foreign  country; 

(d)  In  the  case  of  a  partnership,  if  any 
general  partner  is  a  citizen  or  national  of 
the  foreign  country; 

(e)  In  the  case  of  a  corporation,  if  the 
number  of  its  directors  necessary  to 
constitute  a  quorum  are  citizens  of  the 
foreign  cotmtiy  or  the  corporation  is 
organized  under  the  laws  of  the  foreign 
country  or  any  subdivision,  territory,  or 
possession  thereof;  or 

(f)  In  the  esse  of  s  contractor  or 
subcontractor  that  is  a  joint  venture,  if 
any  participant  meets  any  of  the  criteria 
in  paragraphs  (a)  through  (e)  of  this 
section. 


I 
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§30-11    UMOfMlcttationprovWofwancI 
contract  cImws, 

(a)  Unleu  the  Pcesident  or  te 
Secretwy  waives  the  restridkns 
imposed  by  section  109(a)  of  the 
Continuing  Resolution  in  accoidaace 
with  I  aai?  of  this  part,  the  contracting 
oflkerthall  insert  a  clause  similar  to  the 
claoe  at  }  aaiS.  Restridiaiw  on  FMetal 
Public  Woiics  ftoiecto.  id  conhtliiins 
and  solicitatioBS,  if— 

[1]  The  contract  is  awarded  on  tit 
after -December  22. 1987.  and  bribre 
October  ^  1988;  and  I 

(2)  The  contract  obligates  funds        ' 
appropriated  for  use  in  FY  1988  by  the 
Continuing  Resolution  or  any  other  law; 
and 

(3)  The  contract  is  for  the  acquisition 
of  construction,  alteratioo  and  repair, 
architectural,  engineering  or  odter 
services  directly  related  to  the 
preparatioo  iar.  or  perfannanoe  at 
constractuMi.  altemtiaB.  and  repair  for 
Federal  public  woriw  pioieUa  ioaidB  the 
United  States,  U.&  tenitanes.  or  U.& 
possessions. 

(b)  IMess  the  Secretary  waives  the 
restrictions  imposed  by  section  115  of 
the  Airport  Safety  Act  in  accordance 
with  S  3017  of  this  part  the  contracting 
officer  shdl  inaert  a  daose  similar  to  the 
clause  at  1 30115.  Restrictions  on  Federal 
Public  Works  Proiecta.  in  contracts  and 
sohdtatioDa  relating  to  any  project  for 
which  funds,  including  grant  funds,  are 
made  available  by  that  Act  whethu  or 
not  the  contract  is  awarded  during  fiscal 
year  1988. 

(c)  Any  contract  already  awarded  that 
should  have  contained  the  clause 
prescribed  in  paragrqih  (a)  or  (b)  of  this 
section,  but  did  not  shall  be  modified  to 
inchide  the  clause.  In  the  event  that  the 
contracting  officer  is  imable  to  modify 
such  contract  the  contract  shall  be 
canceled  at  no  cost  to  the  Government 
unless  a  waiver  is  grantied  in  accordance 
with  1 30.17  of  thb  part. 

(d)  Contracting  officers  shall  insert  a 
provision  similar  to  the  solicitation 
provision  at  §  30.13  of  this  part. 
Restrictions  on  Public  Works  Profects— 
Certification,  in  st^idtations  ctmtaining 
the  clause  at  $  30.15  of  this  part 
Restrictions  on  Federal  Pub^  Woito 
Projects. 

(e)  Any  aohcitation  issued  before 
December  22. 1987.  that  will  resah  in  the 
award  of  a  contract  covered  by 
paragraph  (a)  of  this  section  alter  I 
E)ecember  22. 1987,  and  bcdwn  October 
1, 1988,  and  that  ^lould  have  contained 
a  provision  similar  to  that  1 30J3  of  this 
part  but  did  not.  shall  be  amended  to 
include  the  provision  if  the  contract  has 
not  yet  been  awarded. 


§3ai3    RaaMctkmonFadanlpNMc 
works  I 


As  prescribed  in  |  aOLll(cl  of  this  part 
the  contracting  officer  iImII  ioMrt  the 
following  provision  in  sofidtations 
containing  the  clause  at  1 30il5, 
ReatrictkwM  on  ftBderai  PabUc  WoHu 
Projects: 

Restrictions  on  F^iftal  PubBc  Works 
Projects — Certificatkm 

(a)  DfAwtiapa.  The  ^^HiJUm^  iiislsMJiig 
to  this  pfoviaaon  ai*  these  that  are  set  inith  is 
49CFRaa7-«)L». 

(b)  CertificaUaa.  By  lagaing  this 
solicitation,  the  Ofiimr  certifies  that  with 
respect  to  this  aoliatatkin.  and  any  reaidtant 
contract,  the  Offinror — 

(1)U[    lisaatl    lacwlraclvera 
forejff)  cowdy  included  on  lbs  IM  of 
countries  that  discrteiaated  ^aiost  U.& 
Hrms  published  by  the  Office  of  the  United 
States  Trade  BeprcaeBtativc  (U&TJL): 

l^Ha»[    lhaaBot[    I il  arte  any 

contact  or  subcoatiact  wttk  a  sahrnntiattor 
of  a  fbre^  coantry  includad  on  tte  list  of 
countries  that  diacrimiDate  agsinat  U.&  firms 
pubKshwi  by  the  U.&TJL:  Md 

(3)Has{    JlMsaoir    ) anlaed aito ny 
subcoBliact  fat  aay  pradoet  la  be  ased  on  the 
Federal  public  woks  prajact  that  is  psoduoed 
in  a  Sai^HB  ONUtiy  tnckadad  oo  the  Mat  of 
couBtrias  that  diaciiBBiBBte  ^sanal  US.  inu 
published  by  the  U.&TJL 

fc?  AppfiMbility  of  18  U5.C  lOOL  TUs 
certificatiDn  m  this  sah'cttatton  provision 
concerns  a  matter  within  the  jurisdictioD  of 
an  agency  of  the  UnHed  States  and  the 
making  of  a  false,  fictitious,  or  fraudulent 
certification  may  render  the  maker  subject  to 
prosecution  under  Title  18,  Um'ted  States 
Code.  SectioB  MOl. 

(dl  Notka.  The  Offeror  sh^  provide 
immediate  written  ootice  to  the  Cootraoling 
Officer  if,  at  any  time  prior  to  contract  award, 
the  Offeror  leanu  that  its  certiEcation  was 
erroneous  when  submitted  or  has  becouM 
erroneous  by  reason  of  changed 
dnnimstances. 

(e|  RestrictioDs  on  contract  award.  No 
contract  wilt  be  awfaided  to  an  offeror  fl) 
who  is  owned  or  ooatoaMed  by  one  or  more 
citizens  or  nationals  of  a  foreipi  conatry 
included  on  the  list  of  coankies  that 
discrioiinaia  agaiaat  li&  finaa  pnUMMd  by 
the  U.S.TJL  or  W  whose  subcoatractors  are 
owned  or  CuOtioIIad  by  one  or  more  citizens 
or  nationals  of  a  foreign  country  on  such 
U.S.T.R  hst  or  (3)  who  incorporates  in  the 
puWic  works  profeet  any  product  of  a  foreign 
country  or  such  U.&T.R.  Hst:  unless  a  waiver 
to  these  restrictions  is  granted  by  the 
President  of  the  United  States  or  tile 
Sectetaiy  of  TraaopoHatioa.  {Notice  of  the 
granting  of  a  waifver  will  be  pubhsbed  in  dw 
Foderal  Registac.1 

(f)  System.  Nothing  coatained  in  the 
foregoing  shall  be  construed  to  require 
estabKsfament  of  a  system  of  records  in  order 
to  render,  in  good  fiiith.  the  certification 
required  by  paragraph  (b)  of  this  provision. 
The  knowledge  and  iaiermatien  of  an  Offeror 
is  not  required  to  exceed  that  which  is 
normaUy  possessed  by  a  prudent  pcrsoa  in 
the  ocdiBary  course  of  business  dealings. 


(g)  Subcontracto.  The  Offeror  agrees  that  if 
awarded  a  nonnact  resuitinB  hron  this 
solicitation,  it  «vfll  iaoscpasaSe  this 
Bolidtatiaa piniifsiaa  '■" ^"""c  tlds 
paragraph  (^tai  each  aofidtationtssaed    . 
under  such  ( 


[end  of  pravisia^ 


§3&1S 
works  pro|Kls 

Ike  contucttBg  oflfear  dull  insert  the 
foUowing  dsnas  in  sofaitatiaDS  and 
contracts  as  pissodbsd  st  |  sailia) 
through  (b)  of  this  part: 

Restrictimu  on  Federal  PobUc  Works 
Projects 

(a)  Definibont.  The  delinMuna  pcttaiaing 
to  thia  daaaa  are  tkoaa  that  an  eat  fotth  in  49 
CFR3iJ-W* 

(b)  GanaraL  This  daMa  iaplaMnte  the 
proairaaianl  psoviaiaaa  oonti^Bwd  to  the 
ConUnaing  Rsaofadiaa  on  the  Ftacal  Year  1988 
Budget  Pub.  L  No.  UftODZ.  and  the  Airport 
and  Airway  Safety  aad  Capacity  Expansion 
Act  of  1987.  fth.  L  Ha.  Klfr-223. 

(c)  ABsnadiaRsi  The  Contrackir  shaD  not 
knowingly  anisr  into  any  sabcoBtract  under 
tfaJB  caalrwt  fl)  with  a  sabcentactar  of  a 
forajyi  rnanti  J  inchriad  on  t^  tat  of 
couniiiaa  that  diacassJaafts  s^Haat  ILS.  firms 
publishad  fay  Aa  Uaitad  Stafea  Trade 
Representative  (U.S.T.R.);  or  (2)  l»the 
supply  of  any  product  for  use  oa  the  Federal 
Public  works  ptafsct  under  this  oonttacl  that 
is  produced  or  mamtfactared  in  a  foreiga 
country  inchided  on  the  fist  of  countries  that 
discriminate  against  U.S.  firms  published  by 
theU.&T.R. 

(d)  CeitifiaUioa.  The  Contractor  may  rely 
upon  the  oaitificatiaa  of  a  prospective 
subcottractor  that  it  ia  not  a  aidwoBtractor  of 
a  foreign  cooatry  indudsd  on  the  hst  of 
countries  that  itlsi  liaaiialiia  againat  U.S. 
firms  published  by  the  U.S.TJt  md  that 
products  supplied  by  such  subcontractor  lor 
use  on  the  Federal  public  works  project  tmder 
this  contract  are  not  products  of  a  foreign 
country  indoded  on  tfie  list  of  countries  that 
discriniaate  against  U.S.  firms  published  by 
the  U.ST.R.,  unless  the  contractor  has 
knowledge  that  the  certification  is  erroneous. 

cert^cation  in  paragraph  (h)  of  the  provinon 
entitled  "Rastiiction  on  Federal  Public  Works 
Projects— Certification.'*  is  a  auterial 
representation  of  fact  upon  which  reliance 
was  placed  when  makibg  the  sward.  If  it  is 
later  determined  thai  the  Contractor 
knowingly  rendered  an  erroneous 
certification,  in  additiop  to  other  remedies 
available  to  the  GoveianeBt  the  Contracting 
Officer  Bsy  cancel  this  coatract  lor  default  at 
no  cost  to  tkeGovenmaat 

({)  Cancellation.  Unless  the  restrictions  of 
this  clause  are  waived  as  provided  in 
paragraph  (e)  of  the  provision  entitled 
"Restriction  on  Fednal  Public  Works 
Projects — Certification,'*  if  the  Contractor 
knowingly  enters  into  a  sutxnntrsct  with  a 
subcontractor  that  is  a  subcontractor  of  a 
foreipi  country  faicluded  on  the  list  of 
countriso  that  discriariaale  sgaiast  U.S.  firms 
published  by  the  U.S.TX  or  diat  supplies  any 
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product  for  use  on  the  Federal  public  works 
project  under  this  contract  of  a  foreign 
country  included  on  the  list  of  countries  that 
discriminate  against  U.S.  firms  published  by 
the  U.S.TJt..  the  Contractit^  Officer  may 
cancel  this  contract  for  defaidt,  at  no  cost  to 
the  Government. 

(g)  Subcontracts.  The  Contractor  shall 
incorporate  this  clause,  without  modification, 
including  this  paragraph  (g)  in  all 
soUcitations  and  subcontracts  under  this 
contract: 

Certifidktion  Regarding  Kaatrictions  on 
Federal  Public  Works  Ptoiacts— 
Suboontractors 

(1)  The  Offeror/Contractor,  by  submission 
of  an  offer  and/or  execution  of  a  contract 
certifies  that  the  Offeror/Contractor  is  (i)  not 
an  Offeror/Contractor  owned  or  controlled 
by  one  or  more  citizens  or  nationals  of  a 
foreign  country  included  on  the  list  of 
countries  that  discriminate  against  U.S.  firms 
published  by  the  United  States  Trade 
Representative  (U.S.T.R.)  or  (2)  not  supplying 
any  product  for  use  on  the  Federal  public 
works  project  that  is  produced  or 
manufactured  in  a  foreign  ooontry  included 
on  the  list  of  foreign  countries  that 
discriminate  against  U.S.  firms  published  by 
the  U.S.T.R. 

THIS  CERTIFICATION  CONCERNS  A 
MATTER  WITHIN  THB  JURISDiCnON  OF 
AN  AGENCY  OF  THE  UNTIED  STATES 
AND  THE  MAKING  OF  A  FALSE 

ncrmous.  or  fraudulent 

CERTIFICATION  MAY  RENDER  THE 
MAKER  SUBJECT  TO  PROSECUTION 
UNDER  TTTLB  1&  UNrfED  STATES  COD& 
SECTION  lOOJ. 

(2)  The  Offeror  shall  provide  immediate 
written  notice  to  the  Contractor  ii  at  any 
time,  the  Offeror  learns  that  its  certification 
was  erroneous  by  reason  of  dianged 
circumstances. 

(3)  The  Contractor  shaU  not  knowing 
enter  into  any  subcontract  under  this 
contract:  (i)  with  a  subcontractor  of  a  foreign 
country  included  on  the  hst  of  countries  thst 
discriminate  against  U.S.  firms  published  by 
the  U.S.T.R.:  or  (ii)  for  the  supply  of  sny 
product  for  use  on  the  Federal  public  worics 
project  under  this  contract  that  ia  prtxiuced 
or  manufactured  in  a  foreign  country  included 
on  the  list  of  countries  that  discriminate 
against  U.S.  firms  published  by  the  U.S.TJI. 
The  contractor  may  rely  upon  the 
certification  in  paragraph  (gHl)  of  this  clause 
unless  it  has  knowledge  that  the  certification 
is  erroneous. 

(4)  Unless  the  restrictions  of  this  clause 
have  been  waived  imder  the  contract  for  the 
Federal  public  works  project,  if  a  contractor 
knowingly  enters  into  a  subcontract  with  a 
subcontractor  that  is  a  subcontractor  of  a 
foreipi  country  included  on  the  list  of 
countries  that  discriminste  against  U.S.  firms 
published  by  the  U.S.T.R.  or  that  supplies  any 
product  for  use  on  the  Federal  public  works 
project  under  this  contract  that  is  produced 
or  manufactured  in  a  foreign  country  included 
on  the  list  of  countries  that  discriminate 
against  U.S.  firms  published  by  the  U.S.T.R., 
the  Government  Contracting  Officer  may 
direct,  through  higher-tier  contractors. 


cancellation  of  this  contract  at  no  cost  to  the 
Government. 

(5)  Definitions.  The  definitions  pertaining 
to  this  clause  are  those  that  are  set  forth  in  49 

CFRaar-aaa 

(A)  Hie  certification  in  paragraph  (g)(l}  of 
this  clause  is  a  material  representation  of  fact 
upon  which  reliance  was  placed  when 
making  the  awanL  If  it  is  later  determined 
that  the  Contractor  knowingly  rendered  an 
erroneous  certificstion,  in  addition  to  other 
remedies  available  to  the  Government,  the 
Government  Contracting  Officer  may  direct 
through  higher-tier  Contractors,  cancellation 
of  this  subcontract  at  no  cost  to  the 
Government. 

[7]  The  Contractor  agrees  to  insert  this 
clause,  withoat  aiodificatioa  including  this 
paragraph,  in  all  sahcitatiaiis  and 
subcontracts  under  this  clause. 

(end  of  clause] 

§30.17    Wavers. 

(a)  The  Secretary  may  waive  the 
restrictions  imposed  by  section  115  of 
the  Airport  Safety  Act  on  the  use  of  a 
product  or  service  in  a  project  if  the 
Secretary  determines  that: 

(1)  Application  of  the  restriction  to 
such  product  service,  or  project  would 
not  be  in  the  public  interest; 

(2)  Products  or  services  of  the  same 
class  or  kind  are  not  produced  or  offered 
in  the  United  States,  or  in  any  foreign 
coantry  that  is  not  listed  by  the  U.S.T.R. 
in  sufficient  and  reasonable  available 
quantities  and  of  a  satisfactory  quality; 
or 

(3)  Exclusion  of  such  product  or 
service  from  the  project  would  increase 
the  cost  of  the  overall  project  contract 
by  more  than  20  percent. 

(b)  The  President  or  the  Secretary 
may  waive  the  restrictions  imposed  by 
section  109(a)  of  the  Continuing 
Resolution  with  respect  to  an  individual 
contract  if  the  President  or  the  Secretary 
determines  that  such  action  is  necessary 
in  the  public  interest,  on  a  contract-by- 
contract  basis.  The  Secretary  may  apply 
the  factors  listed  in  paragraphs  (a)(2) 
and  (a)(3)  of  this  section  in  determining 
whether  a  waiver  is  in  the  public 
interest 

(c)  The  authority  of  the  President  or 
the  Secretary  to  issue  waivers  may  not 
be  delegated.  The  Department  shall 
publish  notice  of  any  waiver  granted 
pursuant  to  this  part  by  the  President  or 
the  Secretary  in  the  Fednal  Register 
within  ten  days.  The  notice  shaU 
describe  in  detail  the  contract  involved, 
the  specific  reasons  for  granting  the 
waiver,  and  how  the  waiver  meets  the 
criteria  of  this  section. 

§  30.19    Buy  American  Act 

The  restrictions  of  this  part  are  in 
addition  to  any  other  restrictions 
contained  in  Federal  law,  including  the 


Buy  American  Act.  41  U.S.C  lOa-lOd, 
and  Buy  American  provisions  in 
legislation  governing  DOT  provisions. 
Normal  evaluation  methods  for 
implementing  the  provisions  of  the  Buy 
Ainerican  Act  in  contracts  for  the 
construction,  alteration,  or  repair  of 
public  buildings  or  public  works  will  be 
applied  after  determiniog  the  offeror's 
eligible  for  award  on  the  basis  of 
appUcation  61  the  prpvisions  in  this  part. 

[FR  Doc.  88-^12118  Filed  5-31-88;  8.-45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  WHdllfs  Swvice 

50  CFR  Part  23 

Addition  of  Species  by  the 
Govetnntents  of  Thailand  and 
Honduras  to  Appendix  III  of  the 
Convention  on  hitemationai  Trade  In 
Endangered  Species  of  WHd  Fsuna 
and  Flora 

agency:  Fish  and  Wildlife  Service, 

Interior. 

action:  Final  rule. 

summary:  The  Service  adds  24  species 
of  wildlife  to  50  CFR  23.23,  pursuant  to 
their  addition  to  Appendix  III  of  the 
Convention  on  International  Trade  in 
Endangered  Species  of  Wild  Fauna  and 
Flora.  These  additions  were  initiated  at 
the  requests  of  Honduras  and  Thailand. 
Appendix  m  comprises  species  subject 
to  regulation  in  particular  party  nations 
that  have  requested  the  cooperation  of 
other  Parties  in  controlling  trade  in  such 
species. 

dates:  These  additions  to  Appendix  III 
became  effective  on  April  13, 1987 
(Honduras),  as  previously  announced, 
and  December  7, 1987  (Thailand). 
Therefore,  this  riile  is  effective  lune  1, 
1988. 

ADDRESSES:  Send  correspondence 
concerning  this  dociunent  to  the  Office 
of  Scientific  Authority:  Mail  Stop:  527, 
Matomic  Building:  U.S.  Fish  and  Wildlife 
Service:  Department  of  the  Interior, 
Washington.  DC  20240.  Background 
materials  will  be  available  for  public 
inspection  from  &UX)  a jn.  to  4:00  p.m., 
Monday  through  Friday,  in  Room  537, 
1717  H  Street,  NW..  Washington,  DC. 
FOR  FURTftER  INFORMATION  CONTACT 
Dr.  Charies  W.  Dane  at  the  above 
address,  or  telephone  202-653-^94a 
SUPPIXMENTARY  INFORMATION: 

Background 

The  Convention  on  International 
Trade  in  Endangered  Species  of  Wild 
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Fauna  and  Flora  (Convention)  regulates 
international  trade  in  certain  species  of 
animals  and  plants.  Species  for  which 
trade  is  controlled  are  included  in  three 
appendices.  Appendix  I  includes  species 
threatened  with  extinction  that  are  or 
may  be  affected  by  trade.  Appendix  11 
includes  species  that  although  not 
necessarily  now  threatened  with 
extinction  may  become  so  unless  trade 
in  them  is  strictly  controlled.  It  also  lists 
species  that  must  be  subject  to 
regulation  in  order  that  trade  in  other 
currently  or  potentially  threatened 
species  may  be  brought  under  effective 
control  (e.g.,  because  of  difficulty  in 
distinguishing  specimens  of  currently  or 
potentially  threatened  species  from 
those  of  other  species).  Appendix  III 
includes  native  species  that  any  Party 
nation  identifies  as  being  subject  to 
regulation  within  its  jurisdiction  for 
purposes  of  preventing  or  restricting 
exploitation,  and  for  which  it  needs  tlie 
cooperation  of  other  Parties  in  i 

controlling  trade. 

Trade  in  Appendix  III  species, 
including  any  readily  recognizable  part 
or  derivative,  requires  the  issuance  of 
either  an  export  permit,  a  re-export 
certificate,  or  a  certificate  of  origin. 
Export  permits  are  required  if  the 
shipment  originates  from  the  nation  that 
has  added  the  species  in  Appendix  m. 
Export  to  or  from  other  Party  nations 
requires  presentation  of  "certificates  of 
origin,"  or,  in  the  case  of  re-export, 
"certificates  from  the  nation  of  re- 
export." which  show  that  the  specimen 
was  processed  in  that  nation  and/or  is 
being  re-exported. 

This  rule  includes  in  the  Code  of 
Federal  Regulations  additions  to 
Appendix  ni  requested  by  the 
Governments  of  Honduras  and 
Thailand,  pursuant  to  Article  XVI, 
paragraph  1  of  the  Convention. 
Honduras  requested  the  addition  of  six 
species  of  mammals,  seven  of  birds,  and 
nine  of  reptiles,  and  Thailand  requested 
the  addition  of  two  species  of  birds 
(names  are  given  below  under 
"Regulation  Promulgation").  The 
Convention's  Secretariat  notified  all 
Party  nations  of  the  additions  of 
Honduras  on  January  13. 1987,  and  of 
the  additions  of  Thailand  on  September 
8. 1987.  In  accordance  with  Article  XVI. 
paragraph  2  of  the  Convention,  these 
additions  took  effect  90  days  after 
notification — April  13, 1987,  for  those  of 
Honduras,  and  December  7. 1987,  for 
those  of  Thailand. 


Any  Party  may  enter  a  reservation  at 
any  time  on  any  species  added  to 
Appendix  ID,  thereby  exempting  itself 
from  implementing  the  Convention  for 
that  particular  species.  The  limitations 
on  the  effect  of  reserving  in  alleviating 
importers  and  exporters  from  permit 
requirements  was  thoroughly  discussed 
in  a  previous  Federal  Renter  document 
(52  FR  43924.  November  17. 1987).  The 
U.S.  Fish  and  Wildlife  Service  (Service) 
announced  the  additions  to  Appendix  III 
by  Honduras  and  requested  public 
comments  on  whether  to  enter 
reservations  for  any  of  the  involved 
species  (52  FR  35741;  September  23. 
1987).  Comments  were  not  previously 
solicited  for  reservations  on  the 
additions  requested  by  Thailand,  in 
accordance  with  the  procedural  change 
discussed  in  the  next  section  of  this 
document. 

Public  Conunents 

No  comments  were  received  in 
response  to  the  Service's  announcement 
and  consideration  of  reservations  on  the 
addition  of  species  to  Appendix  III  by 
Honduras  (52  FR  35741).  As  previously 
proposed  (52  FR  43924:  November  17, 
1987)  and  adopted  (53  FR  9945;  March 
28, 1988,  with  print^  errors  corrected  in 
53  FR  12497:  April  14. 1988).  the  Service 
has  made  a  procedural  change  to 
usually  request  comments  on 
reservations  only  at  the  time  Appendix 
in  additions  of  species  to  the 
Convention  are  included  in  the  Code  of 
Federal  Regulations.  With  regard  to  the 
addition  of  the  two  species  of  pittas,  the 
Service  does  not  perceive  any 
significant  biological,  trade,  or  legal 
issue  that  would  warrant  recommending 
the  entering  of  a  reservation,  and  thus,  it 
is  unlikely  comments  on  reservations 
would  be  received  or  reservations  taken, 
as  discussed  more  fully  in  the  March  28, 
1988,  Federal  Register  (53  FR  9945) 
notice  on  the  procedural  change.  For 
these  reasons  and  because  reservations 
can  be  entered  at  any  future  time  if 
deemed  appropriate,  good  cause  exists 
to  omit  the  proposed  rule  notice  and 
public  comment  process,  because  it 
would  be  unnecessary  and  contrary  to 
thepublic interest  (5 U.S.C.  553(b)). 

Therefore,  the  Service  announces  for 
the  first  time  the  listing  of  the  two 
species  of  pittas  by  Thailand.  The 
Service  does  not  propose  to  recommend 
a  reservation  and  would  consider  doing 
so  only  if  valid  and  compelling  reasons 
are  presented  to  show  that 
implementation  of  the  hsting  would  be 


contrary  to  the  interests  or  laws  of  the 
United  States.  Inasmuch  as  reservations 
to  Appendix  III  can  be  entered  at  any 
time,  the  Service  solicits  comments  on 
taking  of  reservations,  especially  on  the 
listing  of  the  Pitta  spp.  for  which  no 
opportunity  for  comment  was  previously 
provided.  The  Service  will  consider  any 
comments  received  and  recommend 
entering  reservations  if  appropriate. 

Because  the  species  covered  ii^this 
notice  have  already  been  added  to 
Appendix  II  of  the  Convention,  and 
because  of  other  reasons  mentioned 
above,  the  Service  finds  that  good  cause 
exists  for  making  this  rule  effective  upon 
publication  (5  U.S.C.  553  (d)). 

Note. — ^The  Department  has  determined 
that  amendments  to  the  Convention's 
Appendices,  which  result  from  actions  of  the 
Parties  to  the  Convention,  do  not  require  the 
preparation  of  Environmental  Assessments 
as  defined  under  authority  of  the  National 
EnvironmenUl  Policy  Act  (42  U.S.C.  4321- 
4347].  The  Department  also  has  determined 
that  this  list  action  is  not  a  rule  for  purposes 
of  Executive  Order  12291  and  the  Regulatory 
Flexibility  Act  (S  U.S.C.  601  et  seq.)  Notices 
on  Appendix  ID  species  Ustings  do  not 
contain  information  collection  requirements 
that  require  approval  by  the  Office  of 
Management  and  Budget  under  44  U.S.C.  3501 
etseq. 

This  document  was  prepared  by  Ron 
Nowak,  Staff  Zoologist,  Office  of 
Scientific  Authority,  under  the  authority 
of  the  Endangered  Species  Act  of  1973, 
as  amended  (16  U.S.C.  1531  et  seq.). 

List  of  Subjects  in  50  CFR  Part  23 

Endangered  and  threatened  wildlife. 
Exports.  Fish.  Imports,  Marine 
manunals.  Plants  (agriculture).  Treaties. 

Regulation  Promulgation 

For  reasons  set  forth  above,  the 
Service  amends  S  23.23  of  Tide  50.  Code 
of  Federal  Regulations,  as  follows: 

PART  23— ENDANGERED  SPECIES 
CONVENTION 

1.  The  authority  citation  for  Part  23 
continues  to  read  as  follows: 

Authority:  Convention  on  International 
Trade  in  Endangered  Species  of  Wild  Fauna 
and  Flora,  HAS  8249;  and  Endangered 
Species  Act  of  1973,  87  Stat.  884, 16  U.S.C. 
1531  et  seq. 

§23^    [Ammded] 

2.  Amend  §  23.23(f)  by  revising  the 
existing  entries  for  particular  species  on 
the  list  to  read  as  follows: 


(f) 


CLASS  AVES: 
Ontor  Anaeiiiomies: 

Outer  CaWomisG. 

Qm  mbm 


OrlatowlMta- 


Common  nwne 


8IRD& 

Ouck.  Geese,  Swans.  Scfaamara: 
Fulvous  whisUino  ducfc- 


Ptieasanls.  Curassbws.  Maaapodes.  Hoatans: 

Great  CMHtsaow. 

Plain  chacheiacs. 


ADfwndK 


111  (Gtana  and  HondMait. 


m  (Costa  Rica.  Guatsmrfa.  and  Honduras.. 
IS  (Guatemala,  and/tonduras) 


day/VMT) 


2/26/78 


10/28/76 
4/23/81 


3.  Amend  §  23.23(f)  by  adding  the  following  q)ecie8  of  animals  in  alphabetical  order  under  the  appropriate  taxonomic 
category: 


Species 


CLASS  MAMMALIA: 

Order  RodenSa: 

Agouti  (sQniotte)  peca 

OtsjtjpnxlB  puHdata 

Sptt^iguaja  ammcana  (=Goaadou  maxh 
canity. 

(MaiCtmrion: 

Enbmt)an . ._ 

Aiksu«  nasus  {=N.  nahai^ 

Potosflavus 

CLASS  AVES: 

Order  Anserifornnes: 

Cairina  moschata 

Denttmcjfgna  amumnafs 

Order  Talconiforniee: 

Sarcoramphus  papa „ 

Order  Galliiormes: 

Penelope  purpurascans. 

Order  Passeriformesr 

Pitta  guajana 

Pitta  gumayi.. 


CLASS  REPTILIA: 
Order  SquMwlK 

Agkistrodon  tiHineatus.. 

Bothrops  asper 

Bothrops  nasvtus. 

Bottvops  nummifer.. 


Bothrops  ophryomegas 

Bothrops  schlegehi 

Crotahjs  durissus 

Micrurus  diastema 

Micrurus  m^odrtctus 


Common  name 


MAMMALS: 

Rodents: 

Greatai  pacai,  spoosd  cavy. 

Common  aQouti 

Middle  American  prehensite-taiBd  porcupine 
(coendou). 

Carnivores:  Cats.  Baam  etc 

Tayra 

Common  coaS,  coatimundi 

Kinkajbu 

BIROS: 

Oucks.  Geese.  S«Mra.  Soeamara: 

Muscovy  duck 

Black-bellied  wtwstlirig  duck 

Ha<M(s,  Fakxxv,  Vultures,  Eagles: 
King  Vulture. _ _ 

Pt>easants.  CuraBSOMr^  MnQspo**!!,  Hoatzins: 
Northern  crested  guan 

Perctiing  Birds: 

Blue-tai»ed  pitta  Banded  pitta. 

Gumey's  pitta _ 

REPTILES: 

Lizards,  Snakes: 

Cantii 

Terdopeio 

Rainforest  hognosed  pit-^rtper.. .._......_ _.. 

Jumping  pit-viper 

Slender  hognosed  pit-viper 

Eyelash  palm  pit-viper 

Tropical  rattlesnake,  cascat>el 

Atlanta  coral  snake . 

Black-banded  coral  snake 


Appendix 


IS  (Honduras)- 
Ul  (Honduras)., 
in  (Honduras).. 


Ill  (Honduras).... 
lU  (Honduras)... 
Ill  (Honduras).... 


M  (Honduras).. 
Ill  (Honduras).. 


NI  (Honduras).. 
HI  (Honduras)- 


Ul  (Thailand)- 
III  (Thailand).. 
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Dated:  May  19, 1988. 

Susan  Recte. 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 

[FR  Doc.  88-12215  Filed  5-31-88;  8:45  am] 

BILUNQ  CODE  4310-SS-H 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  672 
[Docket  No.  71146-80011 

Groundfisti  of  the  Gulf  of  Alaska 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Notice  of  closiu-e. 

summary:  The  Director,  Alaska  Region. 
NMFS  (Regional  Director),  has 


determined  that  the  total  allowable 
catch  (TAC)  for  flounder  in  the  Eastern 
Regulatory  Area  has  been  reached.  The 
Secretary  of  Commerce  (Secretary)  is 
therefore  prohibiting  further  retention  of 
floiuider  in  this  area.  This  action  is 
necessary  to  limit  the  harvest  of 
flounder  by  U.S.  fishermeiyo  the 
amount  specified  for  TAC.  R  is  intended 
to  comply  with  the  existing  regulatory 
regime  authorized  imder  the  Fishery 
Management  Plan  for  Groundfish  of  the 
Gulf  of  Alaska  (FMP). 

DATES:  Effective  May  27, 1988, 12  Noon, 
Alaska  Daylight  Time.  Comments  are 
invited  for  June  10, 1988. 

address:  Comments  should  be 
addressed  to  James  W.  Brooks.  Acting 
Regional  Directoi.  Alaska  Region 
(Regional  Director).  National  Marine 
Fisheries  Service.  P.O.  Box  021668. 
Juneau,  Alaska  99802. 


FOR  FURTHER  INFORMATION  CONTACT 

Ronald  J.  Berg,  Fishery  Management 
Biologist.  NMFS.  907-586-7230. 

SUPPt^MENTARY  INFORMATION:  The  FMP 

governs  the  groundfish  tishery  in  the 
exclusive  economic  zone  in  the  Gulf  of 
Alaska  under  the  Magnuson  Fishery 
Conservation  and  Management  Act 
(Magnuson  Act).  The  FMP  was 
developed  by  the  North  Pacific  Fishery 
Management  Council  (Council). 
Regulations  implementing  the  FMP  are 
at  50  CFR  Part  672.  Section  672.20  of  the 
regulations  establishes  an  optimum 
yield  range  of  116,000-800,000  metric 
tons  (mt)  for  all  groundfish  species  in 
the  Gulf  of  Alaska,  which  is  fiuther 
divided  annually  into  TACs  for  each  of 
the  target  groundfish  species  and 
species  groups.  Under  §  672.20(c)(1), 
preliminary  domestic  annual  processing 
(DAP)  will  be  the  amount  harvested 
during  the  previous  year  plus  any 
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additional  amount  the  Secretary  finds 
will  be  harvested  by  the  U.S.  Hshing 
industry  for  delivery  to  U.S.  processors 
in  198a  For  1988,  TACs  were 
established  for  each  of  the  target 
groundfish  species  and  species  groups 
and  apportioned  among  the  regulatory 
areas  and  districts  (53  FR  890,  January 
14, 1988). 

Section  672.2  of  the  regulations 
defines  the  Eastern  Regulatory  Area  iii 
the  Gulf  of  Alaska.  The  TAG  for 
floimders  in  this  area  is  100  mt.  The  DAP 
for  flounders  was  set  equal  to  TAG.  This 
amount  was  approved  by  the  Secretary 
following  recommendations  made  by  the 
Council  at  its  December  8-11. 1987. 
meeting.  These  recommendations  were 
based  on  a  NMFS-conducted  survey  of 
U.S.  processors  as  to  how  much  DAP 
will  be  harvested  in  1988.  The  survey 
indicated  that  only  100  mt  would  be 
harvested.  The  Secretary  appfoved  this 
amount  which  was  based  on  the  best 
available  information. 

Fishermen  have  been  conducting 
trawl  fisheries  in  the  Eastern  Regulatory 
Area  mainly  for  various  rockfish 
species.  Some  fiounder  species  have 
also  been  caught,  which  have  either 
been  discarded  or  retained.  The  100-mt 
TAG  for  flounders  has  been  reached. 

Under  9  672.20(c)(2)(i),  if  the  Regional 
Director  determines  that  the  TAG  for 
any  target  species  has  been  reached,  the 
Secretary  will  publish  a  notice  in  the 
Federal  Register  prohibiting  directed 
fishing  for  that  species  and  declaring 


such  species  to  be  a  prohibited  species 
under  §  672.20(e).  The  Secretary, 
therefore,  is  prohibiting  fishing  for 
flounder  in  the  Eastern  Regulatory  Area, 
effective  12:00  noon  Alaska  Daylight 
Time  on  May  27. 1988.  and  is  declaring 
flounder  to  be  a  prohibited  species  until 
12:00  midnight.  Alaska  Standard  Time. 
December  31, 1988. 

In  making  this  determination,  he  has 
considered  the  following  information  as 
required  under  S  672.20(c){2)(iii): 

(A)  The  ABG  for  flounder  in  the 
Eastern  Regulatory  Area  is  86,700  mt, 
based  on  the  1988  Resource  Assessment 
Document  for  the  Gulf  of  Alaska 
Groundfish  Fishery.  The  currently 
specified  TAG  of  100  mt  is  only  0.1 
percent  of  the  ABG.  The  condition  of  the 
flounder  stock  is  good  and,  therefore,  no 
risk  of  biological  harm  to  flounder  will 
occur  as  a  result  of  non-retainable 
incidental  catches  while  trawling  for 
other  species. 

(B)  Some  costs  will  be  imposed  on 
authorized  users  of  flounder  species  as  a 
result  of  flounder  being  declared  a 
prohibited  species.  The  Regional 
Director,  however,  in  discussing  the 
closure  with  segments  of  the  affected 
industry,  has  determined  that  the  costs 
will  be  small  relative  to  earnings  in  the 
ongoing  directed  fisheries. 

.  (G)  No  impact  will  occur  on  the 
socioeconomic  well-being  of  the  other 
domestic  fisheries,  because  no  restraints 
are  being  imposed  on  them  as  a  result  of 
this  closure  other  than  costs  associated 


with  sorting  and  discarding  at  sea 
further  catches  of  flounder. 

This  closure  is  effective  after  it  has 
been  publicized  for  48  hours  through  an 
agreement  between  the  United  States 
government  and  the  Alaska  Department 
of  Fish  and  Game,  but  no  earlier  than 
May  27, 1988,  Noon,  Alaska  Daylight 
Time.  Public  comments  on  this  notice 
may  be  submitted  to  the  Regional 
Director  at  the  address  above  until  June 
10. 198a 

Classification 

This  action  is  taken  under  §§  672.20 
and  672.22  and  is  in  compliance  with 
Executive  Order  12291.  NOAA  finds  for 
good  cause  that  providing  prior 
opportunity  for  public  comment  on  this 
notice  is  impractical  and  contrary  to  the 
public  interest.  Immediate  effectiveness 
of  this  notice  is  necessary  to  prevent  the 
TAG  amount  specified  for  flounder  from 
being  grossly  exceeded  and  its  effective 
date  should  not  be  delayed. 

List  of  Subjects  in  50  CFR  Part  672 

Fisheries.  Reporting  and 
recordkeeping  requirements. 

Autfaocity:  16  U.S.C.  1801  et  seq. 
Dated:  May  26, 198a 
Richard  H.  Schaefw, 

Director,  Office  of  Fisheries  Conservation  and 

Management 

(FR  Doc.  88-12233  Filed  5-28-8a  3:57  pm] 
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Proposed  Rules 


Federal  Register 
Vol.  53.  No.  105 
Wednesday,  June  1,  1968 


J\m  section  of  the  FEDERAL  REGISTER 
contains  notices  to  ttw  public  of  tt>e 
proposed  issuance  of  rules  and 
regulations.  Ttie  purpose  of  ttiese  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  ttie  mle 
making  prior  to  ttw  adoption  of  ttie  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Commodity  Credit  Coiporation 

7  CFR  Part  1446 

[Amdt  21 

Peanut  Warehouse  Storage  Loans  and 
Handler  Operations  for  ttie  1986 
Through  1990  Crops 

agency:  Gommodity  Gredit  Gorporation. 

USDA. 

action:  Proposed  Rule. 

summary:  This  proposed  rule  would 
amend,  for  the  1988  through  1990  crops 
of  peanuts,  the  requirements  with 
respect  to  the  furnishing  of  letters  of 
credit  by  handlers  to  insure  their 
compliance  with  the  regulations 
governing  handling  and  use  of 
additional  peanuts.  The  proposed  rule 
sets  forth  standards  for  determining  the 
amount  of  increase  required  in  letters  of 
credit  based  on  performance  record. 
DATES:  Gomments  must  be  received  on 
or  before  July  1, 1988. 
ADDRESS:  Send  comments  to  the 
Director,  Tobacco  and  Peanuts  Division. 
Agricultural  Stabilization  and 
Gonservation  Service  (ASGS).  United 
States  Department  of  Agriculture 
(USDA),  P.O.  Box  2415,  Washington,  DG 
20013.  All  written  submissions  made 
pursuant  to  this  notice  will  be  made 
available  for  public  inspection  in  Room 
5750,  South  Building,  USDA.  between 
the  hours  of  8:15  a.m.  and  4:45  p.m.. 
Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT 
David  L.  Kincannon.  Peanut  Operations 
Branch,  Tobacco  and  Peanuts  Division, 
ASGS,  USDA,  P.O.  Box  2415, 
Washington,  DG  20013.  telephone  202- 
382-0152. 

SUPPLEMENTARY  INFORMATION:  This 
proposed  rule  has  been  reviewed  under 
USDA  procedures,  Executive  Order 
12291.  and  Secretary's  Memorandum  No. 
1512-1,  and  has  been  classified  "not 
major."  It  has  been  determined  that  this 
rule  will  not  result  in:  (1)  An  annual 


effect  on  the  economy  of  $100  million  or 
more;  (2)  a  major  increase  in  costs  or 
prices  for  consumers,  industries, 
Federal,  State  or  local  government 
agencies,  or  geographical  regions;  or  (3) 
^significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  expori 
markets.  The  information  collection 
requirements  contained  in  this 
regulation  and  information  requests 
authorized  by  this  regulation  have  been 
reviewed  and  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
0MB  Number  0560-0024. 

The  title  and  number  of  the  Federal 
assistance  program  to  which  this  rule 
applies  are:  Title — Gommodity  Loans 
.  and  Purchases,  Number— 10.051,  as 
found  in  the  Gatalog  of  Federal  Dometic 
Assistance. 

It  has  been  determined  that  the 
Regulatory  Flexibihty  Act  is  not 
applicable  to  this  rule  since  the 
Gommodity  Gredit  Gorporation  (GGG)  is 
not  required  by  5  U.S.G.  553  or  any  other 
provision  of  law  to  publish  a  notice  of 
proposed  rulemaking  with  respect  to  the 
subject  mater  of  this  rule. 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  will  have  no  significant  impact  on 
the  quality  of  the  human  environment. 
Therefore,  neither  an  environmental 
assessment  nor  an  Environmental 
Impact  Statement  is  needed. 

This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Orddl42372 
which  requires  intergovernmental 
consultation  with  State  and  County 
Officials.  See  the  notice  related  to  7  CFR 
Pari  3015,  Subpart  V,  published  at  48  FR 
29115  (June  24, 1983). 

Section  359{p)(3)  of  the  Agricultural 
Adjustment  Act  of  1938  requires  that  a 
handler  submit  adequate  financial 
guarantees  to  ensure  the  handler's 
compliance  with  the  obligation  to  export 
additional  peanuts.  Section  1446.106  of 
the  regulations  set  forth  the 
requirements  for  the  submission  by 
handlers  of  letters  of  credit,  and  the 
minimum  amounts  thereof,  dependent 
upon  whether  the  handler  selects 
physical  or  nonphysical  supervision. 
The  regulations  provide  for  increasing 
the  amount  of  letter  of  credit  required 
for  a  handler  who  has  a  history  of 
violations  of  the  provisions  of  the 


regulations,  but  no  guidelines  are  set  for 
determining  the  amount  of  the  increase. 

This  rule  proposes  amending 
S  1446.106  to  set  forth  such  guidelines. 

The  proposed  rule  would  leave 
minimum  letter  of  credit  levies 
unchanged.  The  minimum,  when  the 
handler  selects  nonphysical  supervision, 
would  remain  equal  to  the  difference  in 
the  average  support  levels  for  quota  and 
additional  peanuts  for  the  crop  year 
multiplied  by  the  pounds  equal  to  15 
percent  of  the  pounds  of  additional 
peanuts  shown  on  contacts  submitted 
by  the  handler  for  approval.  If  physical 
supervision  were  selected,  the  minimum 
would  stay  at  the  support  differential 
multiplied  by  10  percent  of  the  pounds 
contracted. 

The  proposed  rule  would  require  the 
amount  of  letter  of  credit  to  be  increased 
for  handlers  in  accordance  with  the 
following  procedure:  Generally,  the 
percentage  of  contracted  pounds  to 
which  the  support  differential  would  be 
applied  would  be  increased  by  10 
percent  for  each  of  the  preceding  three 
years  in  which  the  handler,  or  a  related 
individual  or  entity,  was  asessed  a 
penalty  for  violations  of  the  regulations. 
Thus,  if  there  were  violations  for  all 
three  preceding  years,  and  the  handler 
chose  nonphysical  supervision,  the 
support  differential  would  be  multiplied 
by  45  percent  (15  percent  plus  3  times  10 
percent)  of  the  pounds  of  additional 
peanuts  shown  on  contracts  submitted 
by  the  handler  for  approval. 

There  would  be  several  exceptions. 

First,  where  the  penalties  have  been 
paid,  violations  for  a  particular 
preceding  crop  year  would  not  be 
considered  if,  for  all  violations  for  that 
yean  (1)  The  violations  were  not 
substantive  (as  defined  in  the  proposal), 
or  (2)  the  total  pounds  of  additional 
peanuts  involved  in  the  violation  was 
less  than  100,000  pounds. 

Second,  the  increase  in  the  contracted 
pounds  percentage  would  be  5  percent 
instead  of  10  percent  for  crop  years  in 
which,  for  all  violations  for  that  crop 
yean  (1)  The  penalties  were  reduced  by 
the  Executive  Vice  President,  GGG,  and 
paid,  or  (2)  less  than  120  days  had 
passed  since  the  penalty  assessments 
were  made  by  the  GGG  Contracting 
Officer. 

Third,  the  amount  of  the  letter  of 
credit  otherwise  required  would  be 
increased  by  the  amount  of  any  unpaid 
penalty  for  any  violation  for  any  crop 
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year,  which  had  been  outstanding  n 
than  120  days  since  the  initial 
assessment  by  the  Contracting  Officer. 
However,  increases  for  non-payment 
could  be  waived  if  adequate  security  for 
payment  is  presented. 

Letter  of  credit  determinations  would, 
under  the  proposal,  be  made  based  on 
the  facts  as  they  are  determined  by  CCC 
to  exist  on  June  1  of  the  relevant  crop 
year.  However,  the  amount  required 
could  be  reduced,  if  subsequent 
developments  warranted. 

It  has  been  determined,  pending 
comment,  that  this  system  for  increasing 
the  amount  of  the  required  letter  of 
credit  will  provide  for  reasonable 
differentiation  between  handlers  based 
on  their  performance  record  and 
adequately  discourage  misuse  of 
contract  additional  peanuts. 

List  of  Subjecto  in  7  CFR  Part  1446 

Loan  programs — ^Agriculture,  Peanuts, 
Price  support  programs.  Warehouse, 
Handlers. 


Prt^MMedRule 

For  the  reason  set  out  in  the  preamble, 
Title  7,  Subtitle  B,  Chapter  XTV,  Part 
1446,  Subpart-Peanut  Warehouse 
Storage  Loans  and  Handler  Operations 
for  the  1986  through  1990  Crops,  is 
proposed  to  be  amended  as  follows. 

PART  1446-{AMENOED]  I 

1.  The  authoraity  citation  for  Subpart- 
Peanuts  Warhouse  Storage  Loans  and 
Handler  Operations  for  the  1986  through 
1990  Crops  is  revised  to  read  as  follows: 

Authority:  15  U.S.C.  714b  and  c:  7  U.S.C 
1441. 1421  et  seq.;  7  U.S.C.  1359, 1375. 

2.  Section  144&106  is  amended  by 
revising  paragraphs  (b]  and  (c)  to  read 
as  follows: 

91446.106    UttM-efcrwit 

***** 

(b)  Increased  letter  of  credit  based  on 
performance  record.  For  the  1988 
through  1990  crop  years,  the  amount  of 
the  letters  of  credit  required  to  be 
submitted  under  paragraph  (a)  of  this 
section  by  any  handler  who  has  a  poor 
performance  record,  as  evidenced  by 
previous  penalty  assessments  for 
violataions  of  the  provisions  of  this  part, 
or  who  is  associated  with  another 
handler  who  has  such  a  record  shall  be 
increased  to  an  amount  CCC  determines 
necessary  to  assure  comphance  with 
this  part,  such  amount  of  increase  to  be 
determined  in  accordance  with  the 
guidelines  set  forth  in  paragraph  (c)  of 
this  section. 

(c)  Guidelines  for  increasing  letter  of 
credit  If  the  handler  and/or  related 


entity  was  assessed  penalties  for 
program  violations  for  any  of  the 
previous  three  crop  years,  the 
percentage  of  the  pounds  of  contaract 
peanuts,  to  which  the  support 
differential  specified  in  paragraph  (a)  of 
this  section  shall  be  applied,  shaU  be 
increased  by  10  percent  except  that: 

(i)  Previous  penalty  assessments 
which  have  been  paid  shall  not  be 
considered  for 

(A)  Violations  other  than  violations 
involving  the  importation  of  additional 
peanuts,  or  the  failure  to  properly 
disposed  of,  or  document  the  disposal 
of  additional  peanuts:  and 

(B)  Violations  for  any  crop  year  in 
which  the  total  violations  by  the  handler 
and/or  related  individuals  or  entities 
involved  less  than  100,000  pounds  of 
peanuts. 

(ii]  The  increase  in  the  percentage  of 
contracted  peanuts  to  which  the  support 
differential  is  applied  which  is 
attributable  to  violations  for  a  particular 
crop  shall  be  5  percent  rather  than  10 
percent  if,  for  all  violations  for  the  crop 
year 

(A)  The  penalties  were  reduced  by  the 
Executive  Vice  President,  CCC  and 
paid:  or 

(B)  Less  than  120  days,  or  such  further 
period  as  established  by  the  Executive 
Vice  President,  have  passed  since  the 
penalty  assessment  was  made  by  CCC 
Contracting  Officer. 

(2)  If  there  are  penalties  assessed 
against  the  handler  and/or  related 
individual  or  entity  for  any  crop  year  for 
any  violation  of  this  part  of  any  kind 
(including,  but  not  limited  to  those 
identified  in  paragraph  (c)(l)(i)  of  this 
section)  which  remain  uni>aid  more  than 
120  days  after  the  assessment  was  made 
by  the  CCC  Conti-acting  Officer,  the 
amount  of  the  letter  of  credit  otherwise 
required  by  this  paragraph  for  the  1988 
and  subsequent  crops  shall  be  increased 
by  the  unpaid  amount. 

(3)  Reference  in  this  paragraph  to 
unpaid  penalties  shall  include 
associated  unpaid  interest  and  unpaid 
late  payment  charges. 

(4)  Letter  of  credit  determinations 
under  this  paragraph  for  the  1988  and 
subsequent  crop  years  shall  be  made 
based  upon  the  facts  as  they  exist  on 
June  1  of  the  calendar  year  in  which  the 
letter  of  credit  is  to  be  supplied. 
However,  the  Executive  Vice  President. 
CCC,  in  his  discretion,  may  waive  this 
requirement  upon  the  presentment  of 
adequate  security. 


Signed  at  Washington,  DC  os  May  2S,  1988. 
Milton  Heriz, 

Executive  Vice  President,  Commodity  Credit 

Corporation. 

(FR  Doc.  68-12194  Filed  5-31-88:  8:45  am] 

■HIMQ  CODE  3410-OMI 

Farmers  Home  Administration 
7  CFR  Part  1944 

Revision  of  Part  1944,  Subpart  J, 
Section  504  Rural  Housing  L«ans  and 
Grants 

agency:  Farmers  Home  Administration, 
USDA. 


ACTION:  Proposed  rule. 


summary:  The  Farmers  Home 
Administration  (FmHA)  proposes  to 
revise  its  regulation  for  Section  504 
loans  and  grants.  This  action  is 
necessary  to  update  the  regulation  and 
incorporate  revisions  to  the  Agency's 
authorizing  statutes  made  by  the  1983 
Housing  Amendments.  The  intended 
effect  of  the  proposed  revision  is  to 
increase  the  total  amount  of  assistance 
available,  expand  loan  purposes  and 
eligibility  requirements,  allow  for  the 
payment  of  application  packaging  fees, 
authorize  a  waiver  of  personal 
resources,  and,  for  assistance  over 
$7500,  require  appraisals,  property 
insurance,  credit  investigations,  titie 
clearance  and  loan  closings. 

DATES:  Comments  must  be  received  on 
or  before  July  31, 1988. 

ADDRESSES:  Submit  written  comments 
in  duplicate  to  the  Office  of  the  Chief, 
Directives  Management  Branch,  Farmers 
Home  Administration,  U.S.  Department 
of  Agriculture,  Room  6348,  South 
Agriculture  Building,  14th  and 
Independence  Avenue,  SW., 
Washington,  DC  20250.  All  written 
comments  made  pursuant  to  this  notice 
will  be  available  for  public  inspection 
during  regular  work  hours  at  the  above 
address.  The  collection  of  information 
requirements  contained  in  this  rule  have 
been  submitted  to  OMB  for  review 
under  Section  3504(h)  of  the  Paperwork 
Reduction  Act  of  1960.  Submit  any 
comments  to  the  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  Attention: 
Desk  Officer  for  the  Fanners  Home 
Administration,  Washington,  DC  22053. 
FOR  niRTHER  INfORMATION  CONTACT: 

James  A.  Weibei,  Senior  Loan  Officer, 
Suigle  Family  Housing  Processing 
Division,  Farmers  Home  Administration, 
USDA.  Room  5346,  South  Agriculture 
Building,  Washington,  DC  20250, 
Telephone  202-382-1485. 


SUPPLEMENTARY  INFORMATION:  This 

action  was  reviewed  under  USDA 
procedures  established  in  Departmental 
Regulation  1512-1  which  implements 
Executive  Order  12291,  and  has  been 
determined  to  be  nonmajor,  because 
there  is.  no  substantial  change  from 
practices  under  existing  rules  that  would 
have  an  annual  effect  on  the  economy  of 
$100  million  or  more.  There  is  no  major 
increase  in  cost  or  prices  for  consumers, 
individual  industries.  Federal,  State  or 
local  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States — ^based 
enterprises  to  compete  with  foreign-a- 
based enterprises  in  domestic  or  export 
markets. 

In  compliance  with  the  Regulatory 
Flexibility  Act  (Pub.  L  96-354,  Mr. 
Vance  L  Clark,  Administrator  of  the 
Farmers  Home  Administration,  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because,  in  terms  of  the  total  number  of 
rural  communities,  less  than  100  will  be 
affected  annually. 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  number  10.417.  For  the  reasons  set 
forth  in  the  Final  Rule  related  Notice  to 
7  CFR  Part  3015,  Subpart  V,  48  FR  19115, 
June  24, 1983,  this  program/activity  is 
excluded  from  the  scope  of  Executive 
Order  12372  which  requires 
intergovernmental  consultation  with 
State  and  local  officials. 

This  document  has  been  reviewed  in 
accordance  with  7  CFR  Part  1940, 
Subpart  G,  "Environmental  Program."  It 
is  the  determination  of  FniHA  that  this 
action  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment  and  in 
accordance  wtih  the  National 
Environmental  Policy  Act  of  1969,  Pub. 
L.  91-190,  an  Environmental  Impact 
Statement  is  not  required. 

Background      I 

The  Housing  Amendments  of  1983 
revised  the  Agency's  authorizing 
statutes  for  the  Section  504  Rural 
Housing  Loan  and  Grant  program.  The 
proposed  regulation  updates  and 
incorporates  those  revisions  to  comply 
with  the  law  and  congressional  intent. 

The  statute  changes  authorize 
providing  assistance  to  improve  or 
modernize  dwellings  independent  of  the 
removal  of  hazards,  and  allows  the 
Secretary  to  determine  the  appropriate 
maximum  amount  of  assistance 
available.  Also,  the  requirement  that  the 
applicant  be  unable  to  qualify  for  a 
Section  502  loan  was  deleted. 
Subsequently,  the  proposed  regulation 


changes  involve  increasing  the  total 
amount  of  assistance  available, 
expanding  loan  purposes  and 
broadening  eligibility  requirements. 

Other  major  changes  and  revisions 
include  requiring  credit  reports, 
appraisals,  property  insurance,  title 
clearance  and  loan  closings  when  the 
loan  amount  is  over  $7500,  Numerous 
definitions  have  been  deleted,  and 
unless  otherwise  specified,  are  defined 
in  7  CFR  Part  1944,  Subpart  A.  Also, 
there  is  the  addition  of  a  provision  for  a 
waiver  of  the  amount  of  personal  ' 
resources  needed,  and  the  loan  or  grant 
purposes  are  expanded  to  include 
payment  of  reasonable  application 
packaging  fees. 

While  the  entire  regulation  is 
rewritten  and  being  published,  many 
sections  are  not  changed.  The  revised  or 
added  sections  which  effect  program 
objectives  and  intent  are  discussed  in 
the  following  material. 

Discussion 

1.  In  S  1944.451,  loan  objectives  and 
purposes  are  expanded  to  allow  for 
repairs  to  improve  or  modernize  houses 
without  the  removal  of  health  or  safety 
hazards. 

2.  In  §  1194.453,  numerous  definitions 
are  deleted  and  the  terms  used  are 
defined  in  CFR  Part  1944,  Subpart  A, 
unless  otherwise  specified. 

3.  A  provision  is  added  in  {  1194.456 
to  allow  a  reasonable  packaging  fee  as 
an  authorized  loan  or  grant  purpose. 

4.  In  S  1194.457,  the  total  life-time 
assistance  available  for  loans  is 
increased  from  $7,500  to  $15,000.  Total 
grant  assistance,  however,  remains  at 
$5,000. 

5.  In  §  1944.458,  program  eligibility 
requirements  are  broadened  by  deleting 
the  requirement  that  applicants  be 
unable  to  obtain  assistance  through  the 
Agency's  Section  502  rural  housing 
program  and  the  requirement  eased 
regarding  the  amount  of  personal 
resources  needed  to  authorize  waivers 
wehn  applicants  are  experiencing 
unusually  high  medical  expenses. 

6.  As  a  result  of  the  increased  amount 
of  loan  assistance,  requirements  are 
added  for  credit  investigations 

(§  1944.467(c)),  appraisals 
(§  1944.463(d)),  property  insurance 
(§  1944.464(b)),  titie  clearance  and  loan 
closings  (S  1944.463). 

List  of  Subjects  in  7  CFR  Part  1944 

Aged,  Grant  programs — Housing  and 
community  development  Loan 
programs — Housing  and  community 
development. 

For  reasons  set  out  in  the  preamble, 
FmHA  proposes  to  amend  Chapter 


XVIU,  Tide  7  of  the  Code  of  Federal    . 
Regulations  as  follows: 

PART  1944— HOiJSING 

1.  The  authority  citation  for  Part  1944 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  1480;  7  CFR  2.23;  7  CFR 
2.70. 

Subpart  J— Section  504  Rural  Housing 
l.oans  and  Grants 

2.  As  proposed  §§  1944.451-1944.500 
are  revised  to  read  as  follows: 

Subpart  J— Section  504  Rural  Housing 
Loans  and  Grants 

1944.451  General. 

1944.452  Equal  Credit  Opportunity. 

1944.453  Definitions. 
1944.454-1944.455    [Reserved] 

1944.456  L.oan  and  grant  purposes. 

1944.457  Loan  and  grant  restrictions. 

1944.458  Eligibility  requirements. 
1944.459-1944.460    [Reserved] 

1944.461  Security  and  other  requirements. 

1944.462  Rates  and  terms. 

1944.463  Techical  services. 

1944.464  Insurance  requirements. 
1944.465-1944.466    [Reserved] 

1944.467  Processing  applications. 

1944.468  Loan  or  grant  approval. 

1944.469  Loan  closing  or  grant  settlement. 
1944.470-1944.471     [Reserved] 

1944.472  Subsequent  Section  504  loans  and/ 
or  grants. 

1944.473  Unauthorized  loans  and/or  grants. 

1944.474  Exception  authority. 
1944.475-1944.500    [Reserved] 


Subpart  J— Section  504  Rural  Housing 
Loans  and  Grants 

§1944.451    Gwwral. 

This  subpart  sets  forth  the  policies 
and  procedures  and  delegates  authority 
for  making  initial  and  subsequent  Rural 
Housing  (RH)  loans  and/or  grants  to 
individuals  under  Section  504(a)  of  Title 
V  of  the  Housing  Act  of  1949,  as 
amended.  The  objective  of  the  Section 
504  loan/grant  program  is  to  assist 
eligible,  very  low  income,  owner- 
occupants  repair  single  family  homes 
located  in  rural  areas.  Repairs  may  be 
made  to  improve  or  modernize  the 
home,  to  make  it  safer  and  more 
sanitary,  or  to  remove  health  and  safety 
hazards.  Grants  are  only  available  for 
repairs  that  remove  health  or  safety 
hazards.  Homes  repaired  with  Section 
504  loan  or  grant  funds  must  be  modest 
in  size  and  design. 

S  1944.452    Equal  Credit  Opportunity. 

Farmers  Home  Administration 
(FmHA)  assistance  and  services  will  not 
be  denied  to  any  person  based  on  race, 
sex.  national  origin,  color,  religion. 
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marital  status,  age.  handicap  (provided 
th^  applicant  possesses  the  capacity  to 
enter  into  a  legally  binding  contract), 
receipt  of  income  from  public 
assistance,  or  because  an  applicant  has, 
in  good  faith,  exercised  any  right  under 
the  Consumer  Credit  Protection  Act. 

§1944.453    Definitions. 

The  terms  used  in  this  subpart  are 
defined  in  Subpart  A  of  Part  1944  of  this 
chapter  unless  otherwise  specified. 

(a)  Hazard.  A  condition  of  the  home 
or  site  which  jeopardizes  the  health  or 
safety  of  the  occupants  and/or  the   . 
members  of  the  community. 

(b)  Major  hazard.  A  condition  of  the 
home  or  site  so  severe  that  it  is  unfit  for 
habitation. 

(c)  Mobile  Home.  A  mobile  home  is  an 
older  manufactured  unit  often  referred 
to  as  a  "trailer,"  designed  to  be  used  as 
a  dwelling  but  built  prior  to  the 
enactment  of  Pub.  L  96-399  {October  8, 
1980].  i 

§§1944.454-1944.456    [RMsrvsd]  I 


§1944.456    Loan  and  grant  purposes. 

Section  504  grant  funds  may  be  used 
only  to  pay  costs  for  repairs  and 
improvements  which  will  remove 
identified  health  or  safety  hazards. 
Dwellings  repaired  with  Section  504 
loan  or  grant  funds  need  not  be  brought 
to  agency  development  standards  or 
thermal  performance  standards,  nor 
must  all  of  the  existing  hazards  be 
removed  provided  the  dwelling  does  not 
continue  to  have  major  health  or  safety 
hazards  after  the  planned  repairs  are 
made.  All  work  shall  be  in  accordance 
with  local  codes  and  standards.  When 
potentially  hazardous  equipment  or 
materials  (e.g.  woodbuming  stoves)  are 
being  installed,  all  materials  and 
installations  shal]  be  in  accordance  widi 
applicable  development  standards  of 
Subpart  A  of  Part  1924  of  this  chapter. 
Authorized  loan  and  grant  purposes 
include  but  are  not  limited  to  the 
following: 

(a)  Installation  or  repair  of  sanitary 
water  and  waste  disposal  systems, 
together  with  related  plumbing  and 
fixtures,  which  will  meet  local  health 
department  requirements.  Water  supply 
and  sewage  disposal  systems  should  be 
determined  acceptable  under  Subparts 
A  and  C  of  Part  1924  of  this  chapter. 
However,  those  requirements  may  be 
waived  by  the  State  Director  provided: 

(1)  The  County  Supervisor  determines 
that  the  identified  health  hazard  is 
severe  and  that  the  requirements  in 
paragraph  (a)  of  this  section  cannot  be 
met,  and 

(2)  The  State  Director  agrees  with  the 
determination  of  the  County  Supervisor 


that  the  planned  work  is  necessary  and 
the  requirements  of  paragraph  (a)  of  this 
section  (other  than  local  health 
department  requirements)  are 
impractical. 

(b)  Payment  of  reasonable  connection 
fees  or  prorata  installation  costs  for 
utilities  (i.e.,  water,  sewer,  electricity  or 
gas)  which  are  required  to  be  paid  by 
the  applicant  and  which  cannot  be  paid 
from  other  funds. 

(c)  Energy  conservation  measures 
such  as: 

(1)  Insulation;  and 

(2)  Combination  screen-storm 
%vindows  and  doors. 

(d)  Repair  or  replacement  of  the 
heating  system  including  installing 
alternative  systems  such  as 
woodbuming  stoves  or  space  heaters, 
when  appropriate. 

(e)  Electrical  wiring. 

(f)  Repair  of,  or  provision  for. 
structural  supports. 

(g)  Repair  or  replacement  of  the  roof, 
(h)  Replacement  of  deteriorated 

siding. 

(i)  Payment  of  incidental  expenses 
such  as  surveys,  title  clearance,  loan 
closing,  and  architectural  or  other 
technical  services. 

(j)  Necessary  repairs  to  mobile/ 
manufactured  homes  provided: 

(1)  The  applicant  owns  the  home  and 
site  and  has  occupied  the  home  prior  to 
filing  an  application  with  FmHA. 

(2)  The  mobile/manufactiired  home  is 
on  a  permanent  foundation  or  will  be 
put  on  a  permanent  foundation  with 
Section  504  funds.  A  permanent 
foundation  will  be  either 

(i)  A  full  below-grade  foundation,  or 
(ii)  A  home  on  blocks,  piers,  or  some 

similar  type  foundation,  with  skirting, 

and  anchoring  with  tie-downs. 

(3)  The  mobile/manufactured  home  is 
in  need  of  repairs  to  remove  health  or 
safety  hazards. 

(k)  Additions  to  dwellings  with  grant 
funds  (conventional,  manufactured  or 
mobile)  only  when  it  is  clearly 
necessary  to  remove  health  or  safety 
hazards  to  the  occupants. 

(I)  Payment  of  application  packaging 
fees  if  all  of  the  following  conditions  are 
met: 

(1)  The  services  provided  results  in 
significant  financial  savings  to  the 
Government,  either  direcUy  or  by 
reducing  the  workload  involved  in 
processing  applications  or  loans/grants, 

(2)  The  charges  are  reasonable, 
considering, 

(i)  The  amount  and  purpose  of  the 
assistance, 

(ii)  The  repayment  ability  of  the 
recipient,  and 

(iii)  The  cost  of  similar  services  in  the 
same  or  a  similar  rural  area;  and 


(3)  The  packager  is  not  receiving  other 
compensation  for  the  services,  such  as.  a 
real  estate  commission,  grant  funds,  etc. 

§1944.457    Loan  and  grant  restrictions. 

(a)  Maximum  loan  or  grant. 

(1)  Lifetime  assistance  to  any 
individual  for  initial  or  subsequent 
Section  504  loans  may  not  exceed  a 
cumulative  total  of  $15,000. 

(2)  Lifetime  assistance  to  any 
individual  for  initial  or  subsequent 
Section  504  grants  may  not  exceed  a 
cumulative  total  of  $5,000. 

(3)  Transferees  assuming  Section  504 
loans  are  limited  in  the  same  manner  to 
subsequent  loans  in  amounts  not  to 
exceed  the  difference  between  the 
unpaid  principal  balance  of  the  debt 
assumed  and  $15,000. 

(4)  Document  the  amount  of 
assistance  provided  each  borrower/ 
grantee  on  a  list  of  Section  504 
recipients  and  retain  it  in  the  office 
operational  file.  Maintenance  of  the  list 
will  permit  destruction  of  closed  Section 
504  assistance  case  folders  as 
prescribed  in  9  2033.10(b)(4)(i)  of  FmHA 
Instruction  2033-A  (available  in  any 

.  FmHA  office).  The  list  must  include  the 
following  information  recorded  at  the 
time  a  Section  504  loan/grant  is  made. 

(i)  Borrower  or  grantee  name,  address, 
and  case  number. 

(ii)  Name  of  co-owner(s),  if  any. 

(iii)  Amount  of  the  loan  and/or  grant. 

(iv)  Date  loan  and/ or  grant  was  made. 

(b)  Limitation  on  use  of  loan  or  grant 
funds.  Section  504  loan  or  grant  funds 
may  not  be  used  to: 

(1)  Assist  in  the  construction  of  a  new 
dwelling. 

(2)  Make  repairs  to  a  dwelling  of  such 
poor  condition  that  when  the  repairs  are 
completed,  the  dwelling  will  continue  to 
be  a  major  hazard  to  the  safety  and 
health  of  the  occupants. 

(3)  Move  a  mobile/manufactured 
home  from  one  site  to  another. 

(4)  Pay  for  any  off-site  improvements 
except  for  those  purposes  in 

i  1944.456(b)  of  this  subpart. 

(5)  Refinance  any  debt  or  obligation  of 
the  borrower/grantee  other  than 
obligations  incurred  for  items  covered 
by.§  1944.456  of  this  subpart  entered  into 
after  date  of  application. 

(c)  Limitation  on  use  of  grant  funds.  In 
addition  to  the  restrictions  in  paragraph 
(b)  of  this  section,  section  504  grant 
funds  may  not  be  used  to  make  changes 
to  the  dwelling  for  cosmetic  or 
convenience  purposes,  unless  the  work 
is  direcUy  related  to  die  removal  of 
hazards.  Cosmetic  and  convenience 
changes  might  include,  but  are  not 
limited  to: 

(1)  Painting; 


(2)  Paneling: 

(3)  Carpeting: 

(4)  Improving  clothes  closets  or 
shelving: 

•  (5)  Improving  kitchen  cabinets; 

(6)  Air  conditioning;  or 

(7)  Landscape  plantings. 

§1944.459    BiglMHty  requirements. 

Section  504  applicants  must  meet  the 
foUowring  requirements: 

(a)  Meet  the  requirement  of  §§  1949.9 
(c)  and  (d)  of  Subpart  A  of  this  part. 

(b)  Meet  the  requirements  of 

§  1944.9(f)  of  Subpart  A  of  tiiis  part. 
However,  general  credit  requirements 
may  be  less  stringent  than  those  for 
Section  502  loans.  For  example,  very 
low-income  applicants  often  have  higher 
short-term  debt  loans  in  relation  to 
income  than  persons  with  higher 
incomes,  and  many  times  this  will  cause 
more  late  payments  to  be  shown  in  their 
credit  history.  Such  a  fact  does  not 
necessarily  show  lack  of  credit 
worthiness.  Such  a  determination  will 
depend  on  the  particular  situation 
involved  and  the  amount  of  assistance 
requested. 

(c)  Own  and  occupy  a  single  family 
dwelling  located  in  a  rural  area  that  is  in 
need  of  repair.  Evidence  of  ownership 
will  be  presented  as  outiined  in 

S  1944.459  (a)  of  this  subpart. 

(d)  Be  unable  to  obtain  financial 
assistance  from  other  non  FmHA  credit 
or  grant  sources,  and  lack  personal 
resources  that  can  be  utilized  to  meet 
their  needs.  Personal  resource  such  as 
cash,  stocks,  bonds,  certificates  of 
deposit,  real  estate  assets,  eta,  will  be 
considered  in  the  following  manner 

(1)  Evaluation  of  personal  resources 
will  exclude  the  dwelling  and  a 
minimum  adequate  site,  personal 
automobile,  household  goods,  and  liquid 
assets  up  to  $5000. 

(2)  In  cases  where  the  family  is 
experiencing  unusually  high  medical 
expenses,  the  District  Director  may 
waive  requiring  the  use  of  liquid  assets 
down  to  $5000. 

(3)  Personal  assets  which  the 
applicant's  livelihood  are  dependent 
upon  (a  major  source  of  income 
essential  to  pay  basic  living  expenses] 
or  assets  that  are  not  economically 
feasible  to  liquidate  may  be  exempted 
by  the  District  Director. 

(e)  Have  an  adjusted  annual  income 
at  the  time  of  loan/grant  approval,  as 
defined  in  S  1944.6  of  Subpart  A  of  this 
part,  which  does  not  exceed  the 
applicable  very  low-income  limits  in 
Ej(hibit  C  of  Subpart  A  of  this  part 
(available  in  any  FmHA  office). 

(f)  Have  sufficient  and  dependable 
income  to  repay  the  Section  504  loan. 
An  applicant  whose  income  is  not 


sufficient  to  fully  meet  the  loan 
payments  may  obtain  as  a  co-signer(s)  a 
per8on(s)  with  dependably  available 
income  which  will  be  sufficient  to  repay 
the  loan.  Form  FmHA  431-3.  "Household 
Financial  Statement  and  Budget,"  will 
be  prepared  for  Section  504  applicants 
to  the  extent  necessary  to  determine 
repayment  ability,  and/or  when  it 
appears  the  applicant  needs  credit 
counseling. 

(g)  For  any  grant  involved,  be  an 
applicant/ co-appUcant(s)  that  is  62 
years  of  age  or  older  and  unable  to 
repay  a  Section  504  loan  amoritzed  over 
the  maximum  number  of  years  for  that 
cost  of  the  repairs.  In  all  cases  involving 
a  Section  504  grant.  Form  FmHA  431-3 
will  be  completed  before  approval  to 
determine  loan  repayment  ability,  and 
grant  amount.  The  budget  must  evidence 
the  applicant's  lack  of  repayment  ability 
for  tbat  part  of  the  assistance  4o  be 
received  as  a  grant. 

§§1944.459-1944.460    [Reserved] 

§1944.461    Security  and  other 
requirements. 

(a)  Evidence  of  ownership.  Applicants 
must  submit  evidence  of  ownership  for 
retention  in  the  case  file.  This  evidence 
may  be  a  certified  or  photocopy  of  the 
original  ownership  instrument.  County 
Supervisors  may  seek  advice  from  the 
Regional  Attorney  when  necessary  to 
determine  the  validity  or  adequacy  of 
the  evidence  of  ownership. 

(1)  The  following  will  represent 
ownership: 

(i)  Full  marketable  title. 

(ii)  A  land  purchase  contract. 

(iii)  An  undivided  interest  in  the 
property  to  be  repaired  when: 

(A)  The  County  Supervisor  has  no 
reason  to  believe  the  applicant's 
position  of  owner/occupant  will  be 
jeopardized  as  a  result  of  the 
improvements  to  be  made  with  loan/ 
grant  funds. 

(B)  In  the  case  of  a  loan  to  be  secured 
by  a  mortgage,  any  co/owner  living  or 
planning  to  live  in  the  household  will 
sign  the  mortgage. 

(C)  In  the  case  of  a  grant,  any  co- 
owner  living  or  planning  to  live  in  the 
household  will  sign  the  repayment 
agreement. 

(iv)  A  leasehold  interest  in  the 
property  to  be  repaired.  When  the 
applicant's  "ownership"  interest  in  the 
property  is  based  on  a  leasehold 
interest,  the  lease  must  be  in  writing  and 
a  copy  must  be  included  in  the  case  file. 
The  unexpired  portion  of  the  lease  must 
not  be  less  than  iVi  times  the  term  of 
the  Promissory  Note  or,  in  the  case  of  a 
grant,  a  period  of  not  less  than  5  years. 
The  lease  must  also  meet  the 


requirements  of  S  1944.15(a)(iv]  of 
Subpart  A  of  this  part. 

(v)  A  life  estate,  with  the  right  of 
present  possession,  control  and 
l)eneficial  use  of  the  property. 

(vi)  Grazing  permits  or  land 
assignments  may  be  accepted  only  for 
unsecured  loans  or  grants  made  to 
Indians  living  on  a  reservation,  when 
historically  the  documents  have  been 
used  by  the  Tribe  and  have  had  the 
comparable  effect  of  a  life  estate. 

(2)  The  following  may  also  be 
accepted  as  evidence  of  ownership: 

(i)  Any  instrument,  whether  or  not 
recorded,  which  is  commonly 
considered  evidence  of  ownership. 

(ii)  Evidence  that  the  applicant  is 
listed  as  the  owner  of  the  property  by 
the  local  taxing  authority  and  that  real 
estate  taxes  for  the  property  are  paid  by 
the  applicant 

(iii)  Affidavits  by  others  in  the 
community  that  the  applicant  has 
occupied  the  property  as  the  apparent 
owner  for  a  period  of  not  less  than  10 
years,  and  is  generally  believed  to  be 
the  owner. 

(b)  Real  estate  mortgage.  A  Section 
504  loan  of  $2,500  or  more  will  be 
secured  by  a  mortgage  on  the  property 
(or  any  leasehold  interest  or  land 
purchase  contract)  being  improved  with 
the  loan.  The  total  of  all  debts  secured 
by  the  property  may  not  exceed  the 
value  of  the  security.  In  the  case  of 
possessory  rights  on  an  Indian 
reservation  or  State-owned  land, 
exceptions  to  the  usual  security 
requirements  must  be  made  in 
accordance  with  S  1944.18(b)  (2)  or  (3)  of 
Subpart  A  of  this  part 

(1)  Subsequent  loans.  Subsequent 
loans  will  be  secured  by  a  mortgage 
when  the  subsequent  loan  plus  any 
outstanding  loan  balance  is  $2,500  or 
more.  When  a  real  estate  mortgage  is 
required,  each  outstanding  promissory 
note  will  be  described  in  the  mortgage. 

(2)  Undivided  ownership  interest 
Security  on  an  undivided  ownership 
interest  may  exclude  mortgaging  the  co- 
owner's  interests  when: 

(i)  One  or  more  of  the  co-owners  are 
not  legally  competent,  cannot  be 
located,  or  the  ovmership  rights  are 
divided  among  such  a  large  number  of 
co-owners  that  it  is  not  practical  for  all 
interests  to  be  mortgaged: 

(ii)  The  interests  excluded  do  not 
represent  more  than  50  percent  of  all 
ownership  interests; 

(iii)  All  legally  competent  co-owners 
using  or  occupying  the  dwelling  sign  the 
mortgage;  and 

(iv)  The  loan  does  not  exceed  the 
portion  of  market  value  of  the  property 
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represented  by  the  interests  of  the 
owners  who  sign  the  mortgage. 

(3)  Life  estates.  Security  on  a  Ufe 
estate  ownership  interest  may  exclude 
mortgaging  the  remaindermen's  interests 
when: 

(i)  One  or  more  of  the  remaindermen 
are  not  legally  competent,  cannot  be 
located,  or  the  remainder  rights  are 
divided  among  such  a  large  number  of 
remaindermen  that  it  is  not  practical  to 
obtain  the  signatures  of  all 
remaindermen: 

(ii)  The  interests  excluded  do  not 
represent  more  than  50  percent  of  all 
remainder  interests; 

(iii)  All  legally  competent 
remaindermen  using  or  occupying  the 
dwelling  sign  the  mortgage;  and 

(iv)  The  loan  does  not  exceed  the 
portion  of  market  value  of  the  property 
represented  by  the  interests  of  the 
remaindermen  who  sign  the  mortgage. 

(4)  Mobile/manufactured  homes. 
State  Directors  will,  after  obtaining  the 
assistance  of  the  Regional  Attorney, 
issue  a  State  Supplement  outlining  the 
procedure  necessary  to  obtain  adequate 
seciuity  when  making  a  loan  of  $2,500  or 
more  on  a  property  which  includes  a 
mobile/manufactured  home. 

(c)  Note  only.  Loans  of  less  than 
$2,500  may  be  unsecured.  In  such  cases, 
only  a  promissory  need  be  obtained. 

(d)  Repayment  agreement.  (1)  Grant 
recipients  will  be  required  to  sign  a 
repayment  agreement  (see  Exhibit  A  of 
this  subpart,  which  is  available  in  any 
FmHA  office)  which  requires  that  if  the 
property  is  sold  by  the  grantee  or  the 
grantee's  heirs  or  estate  before  the  end 
of  a  three-year  period,  the  full  amount  of 
the  grant  will  be  repaid  to  the 
Government.  When  ownership  is  a  life 
estate  interest,  or  an  undivided 
ownership  interest  in  the  property,  all 
co-owners  living  or  planning  to  live  in 
the  household  must  sign  the  repayment 
agreement. 

(2)  In  the  event  the  property  is  sold 
before  the  expiration  of  the  three-year 
period  the  County  Supervisor  will         I 
service  the  account  to  the  extent  f 

possible  and  practical,  to  protect  the 
Government's  interest  and  promote 
FmHA's  recovery  of  grant  funds. 

§1944.462    Rates  and  tarms.  | 

(a)  The  interest  rate  for  all  Section  504 
loans  is  one  (1)  percent  per  annum. 

(b)  Loan  terms  will  not  exceed  20 
years  and  should  be  based  on  the 
borrower's  repayment  ability.  Loans 
made  in  combination  with  grants  should 
be  amortized  for  20  years,  thereby 
maximizing  the  loan  amount  while 
minimizing  the  grant  amount. 


§1944.463    Techntcal  services. 

(a)  Planning  and  performing 
development  work.  Cost  estimates  or 
bid  prices  for  the  removal  of  health  or 
safety  hazards  will  be  based  on  the  list 
of  essential  repairs  prepared  by  the 
FmHA  representative  after  an 
inspection  visit  of  the  property.  Exhibit 
B  of  this  subpart  of  a  similar  format  will 
be  used  to  submit  bids  or  cost  estimates. 
Borrower-method  construction  dockets 
will  contain  written  cost  estimates 
describing  materials  and  specifications 
with  a  complete  cost  breakdown  on 
materials  and  labor  for  each  item  of 
development.  For  development  work 
covered  by  contract.  Form  FmHA  1924- 
6.  "Construction  Contract",  and  Form 
FmHA  1924-2.  "Description  of 
Materials,"  will  be  used.  In  the  case  of 
substantial  rehabilitation  or  new 
construction.  Form  FmHA  1924-19, 
"Builder's'Warranty,"  is  required.   ^ 

(1)  Specifications  of  materials  nusst 
include  details  such  as  quantity,  qii^ity. 
sizes,  grades,  styles,  model  numbers, 
etc.,  as  appropriate.  Each  item 
developed  must  be  described  specific 
enough  to  clearly  identify  the  work  and 
material  to  be  furnished. 

(2)  Contractors,  builders,  or 
tradespersons  must  be  competent  to 
peform  the  specified  development  work. 
If  the  County  Supervisor  is  unfamiliar 
with  the  work  of  the  selected  contractor- 
repairer,  she/he  will  contact 
homeowners  who  recently  had 
development  work  completed  by  the 
Contractor  regarding  their  satisfaction 
with  the  job,  and  if  possible,  inspect  the 
work.  Inquiries  or  inspections 
concerning  contractors'  performance 
will  be  made  only  to  protect  FmHA 
security  interests. 

(b)  Development  plans.  The  County 
Supervisor  will  prepare  Form  FmHA 
1924-1,  "Development  Plan,"  according 
to  §  1924.5(b]  of  Subpart  A  of  Part  1924 
of  this  chapter. 

(c)  Inspections.  In  addition  to  the 
initial  property  inspection,  the 
authorized  FmHA  representative  will 
make  development  inspections  of  work 
in  place  as  follows: 

(1)  On  new  construction,  such  as  room 
additions,  make  inspections  in 
compliance  with  §  1924.9  of  Subpart  A 
of  Part  1924  of  this  chapter. 

(2)  Make  a  final  inspection  on 
individual  major  items  of  development 
before  issuing  payment 

(3)  Make  a  final  inspection  on  all 
Section  504  loan  and  grant  development 
work  before  payment-in-full. 

(4)  Record  all  development 
inspections  on  Form  FmHA  1924-12. 
"Inspection  Report." 

(d)  Appraisal.  An  appraisal  of  the  real 
estate  or  leasehold  interest  is  required 


when  the  total  indebtedness  (including 
land  sale  contracts)  is  more  than  $7,500, 
or  when  the  County  Supervisor  or  loan 
approving  official  is  uncertain  of  the 
adequacy  of  the  security  for  the  loan. 
When  an  appraisal  is  not  made,  the 
County  Supervisor  will  document  the 
estimated  market  value  of  the  property 
in  the  case  file. 

(1)  When  a  mortgage  will  be  taken  on 
a  nonfann  tract  or  small  farm,  or  on  a 
leasehold  interest  in  a  nonfarm  tract  or 
small  farm,  or  on  a  leasehold  interest  in 
a  nonfarm  tract  or  small  farm,  an 
appraisal  of  the  security  will  be  made  in 
acordance  with  Subpart  C  of  Part  1922 
of  this  chapter.  A  small  farm  for  the 
purpose  of  this  subpart  is  a  farm  as 
defined  in  {  1944.2(g)  of  Subpart  A  of 
this  part  which  has  value  primarily  as  a 
residence  rather  than  for  the  production 
of  agricultural  commodities,  and 
repayment  of  the  RH  loan  is  not 
dependent  on  farm  income. 

(2)  When  a  mortgage  will  be  taken  on 
farm  tract  or  leasehold  interest  in  a  farm 
tract  an  appraisal  of  the  security  will  be 
made  in  accordance  with  Subpart  A  of 
Part  1809  of  this  chapter  (FmHA 
Instruction  422.1). 

(e)  Title  clearance  requirements. 

(1)  Total  FmHA  indebtedness  of 
$7,500  or  less,  secured  with  a  real  estate 
mortgage,  need  not  meet  the  title 
requirements  of  Part  1807  of  this  chapter 
(FmHA  Instruction  427.1).  In  those  cases 
the  County  Supervisor  will  use  all 
practical  means  to  verify  that  title  and 
lien  information  is  complete  and 
accurate.  In  most  cases,  this  can  be 
accomplished  by  a  search  of  the 
courthouse  records. 

(2)  Total  FmHA  indebtedness  or  more 
than  $7,500,  secured  with  a  real  estate 
mortgage,  title  clearance  and  legal 
services  for  making  and  closing  the  loan 
will  be  provided  in  accordance  with  Part 
1807  of  this  chapter  (FmHA  Instruction 
427.1). 

§  1944.464    insurance  requirements. 

All  applicants  will  be  counseled  and 
encouraged  to  have  adequate  hazard 
and  flood  insurance. 

[a]  National  flood  insurance.  Repairs 
of  less  than  ^.500  under  this  subpart  are 
considered  nonsubstantial 
improvements  tmder  the  National  Flood 
Insurance  Program,  and.  therefore,  flood 
insurance  is  not  required. 

(b)  Real  property  insurance.  Buildings 
on  the  property  which  are  to  be  taken  as 
security  for  assistance  of  more  than 
$7,500  will  be  insured  in  accordance 
with  Subpart  A  of  Part  1806  of  this 
chapter  (FmHA  Instruction  426.1). 


§§1944.465-1944.466    [Reeerved] 

§1944.467    Processing  iwHcatione. 

(a)  Application.  Application  for 
Section  504  assistance  will  be  made  on 
Form  FmHA  410-4,  "Application  for 
Rural  Housing  Loan  Assistance  (Non 
Farm  Tract)."  or  Form  FmHA  410-1, 
"Application  for  FmHA  Services," 
which  are  available  at  local  County 
Offices,  and  processed  in  accordance 
with  Subpart  A  of  Part  1910  of  this 
chapter. 

(1)  When  the  request  for  assistance 
involves  the  removal  of  health  or  safety 
hazards  with  grant  funds,  the  County 
Supervisor  must  visit  the  property  to 
determine  and  identify  what  repairs  are 
essential 

(2)  The  visit  will  be  made  prior  to  the 
applicant's  eli^bility  determination, 
unless  the  applicant  is  clearly  not 
eligible,  and  will  be  documented  in  the 
running  case  record  identifying  the 
existing  hazards  and  essential  repairs  * 
needed. 

(b)  Family  budget.  (1)  Form  FmHA 
431-3  will  be  prepared  for  Section  504 
applicants  when: 

(i)  Grant  eligibility  determinations  are 
made;  or 

(ii)  The  application  form  does  not 
contain  sufficient  information  to 
determine  whether  or  not  the  applicant 
has  repayment  ability;  or 

(iii)  Credit  counseling  is  needed. 

(2)  When  determining  repayment 
abilify,  the  budget  will  consider  and 
account  for  items  such  as: 

(i)  Non-cash  benefits  (food  stamps, 
scholarships,  fi%e  clothing,  meals  on 
wheels,  free  transportation,  etc.)  which 
help  reduce  the  applicant's  budgeted 
expenses.  Receipt  of  benefits  will  be 
properly  documented,  and  the 
appropriate  budgeted  expenses  will  be 
reduced  to  reflect  these  benefits. 

(ii)  Income  from  sources  not  used  to 
determine  adjusted  income  such  as 
earnings  from  employment  of  minors  or 
from  a  full-time  student,  who  is  neither 
the  applicant  nor  spouse,  foster  care 
payments,  or  any  similar  income.  These 
sources  of  income  will  be  considered  to 
the  extent  that  they  are  used  to  offset 
budgeted  expenses  even  though  not 
included  in  "annual  income." 

(c)  Credit  investigation.  Credit  reports 
will  be  used  for  all  loans  of  more  than 
$7,500,  and  will  be  ordered  in 
accordance  with  Subpart  B  of  Part  1910 
(available  in  any  FmHA  office).  For 
loans  of  $7,500  or  less  it  is  the  policy  not 
to  order  credit  reports,  if  the  County 
Supervisor  determines  a  credit  report  is 
necessary,  it  will  be  ordered  at  no  cost 
to  the  appUcant.  Credit  reports  will  not 
be  used  for  grant  assistance. 


(d)  Verification  of  income.  Income 
from  employment  will  be  verified  by  use 
of  Form  FmHA  1910-5,  "Request  for 
Verification  of  Employment."  Income 
from  Social  Security  (SS),  Supplemental 
Securify  Income  (SSI),  welfare,  pension 
and  other  similar  sources  will  be 
verified  by  the  most  convenient  method 
for  reasonable  accuracy. 

(e)  Cost  estimates.  Written  cost 
estimates  will  be  required  as  outlined  in 
§  1944.463  of  this  subpart  for  all  work  to 
be  performed.  If,  in  the  judgement  of  the 
County  Supervisor  the  cost  estimates 
are  not  competitive,  additional  cost 
estimates  will  be  obtained.  All  cost 
estimates  will  be  prepared  and 
submitted  according  to  §  1944.463(a)  of 
this  subpart. 

(f)  Use  of  packagers.  Non-profit 
groups,  churches,  civic  organizations. 
Community  Action  Programs  (CAP)  or 
other  special  interest  organizations  may 
package  Section  504  loan  and  grant 
applications.  Each  County  Supervisor 
should  actively  seek  the  assistance  of 
these  organizations  and  provide 
adequate  orientation  and  training 
concerning  the  responsibilities  of  a 
packager  and  the  information  required 
to  package  appUcations. 

(g)  Determination  of  eligibility. 
Eligibilify  for  all  Section  504  loan  and 
grant  applicants  will  be  determined 
under  S  1944.458  of  this  subpart. 

(h)  Notification.  Give  notification  of 
eligibilify  or  adverse  action  to  all 
applicants  under  §  1910.6  of  Subpart  A 
of  Part  1910  of  this  chapter.  Adverse 
actions  will  be  processed  under  Subpart 
B  of  Part  1900  of  this  chapter. 

§  1944.468    tUMn  or  grant  approval. 

(a)  Section  504  loans  or  grants  will  be 
approved  in  accordance  with  Subpart  A 
of  Part  1901  or  this  chapter. 

(b)  The  loan/grant  approving  official 
is  responsible  for  reviewing  the  case  file 
to  determine  that  the  proposed  loan/ 
grant  complies  with  established  policies 
and  regulations,  and  that  funds  are 
available.  Income  and  financial 
information  used  in  eligibilify 
determinations  or  loan/grant  approvals 
must  not  be  over  90  days  old. 

(c)  At  loan  approval,  the  loan/grant 
approving  official  will  prepare  Forms 
FmHA  1940-1.  "Request  for  Obligation 
of  Funds."  and  1944-2.  "Single  Family 
Housing  Fund  Analysis,"  and  complete 
Form  FmHA  1940/41,  "Truth  in  Lending 
Disclosure  Statement,"  using  the  actual 
terms  of  the  transaction,  and  deliver  it 
to  the  applicant.  For  transactions  that 
are  subject  to  cancellation,  all  property 
owners  with  the  right  to  cancel  will 
receive  Form  FmHA  1940-43,  "Notice  of 
Right  to  Cancel." 


§1944.469    l.oan  dosing  or  grant 


All  grants  and  loans  of  $7,500  or  less 
may  be  closed  or  settled  by  the  County 
Supervisor  or  designee. 

(a)  Effective  date  of  loan  closing  or 
grant  settlement  A  loan  secured  by  a 
real  estate  mortgage  is  closed  when  the 
mortgage  is  filed  for  record.  In  other 
cases,  the  loan  and/ or  grant  is  closed  or 
settled  when  the  promissory  note  or 
repayment  agreement  and  any  other 
required  instrument  is  executed  by  the 
borrower/grantee. 

(b)  Promissory  note.  Form  FmHA  440- 
16,  "Promissory  Note,"  will  be  used  for 
each  loan  made  under  this  subpart.  The 
note  will  be  prepared  and  signed 
according  to  Part  1807  of  this  chapter 
(FmHA  Instruction  427.1)  and 

§  1944.453(c)  of  this  subpart  concerning 
co-signers.  Each  promissory  note  will  be 
prepared  for  monthly  payment. 

(c)  Repayment  agreement  Exhibit  A 
of  this  subpart,  prepared  in  original  and 
one  copy,  will  be  used  for  grant 
assistance.  The  original  signed 
document  will  be  retained  in  position  2 
of  the  Counfy  Office  case  file,  and  a 
copy  given  to  the  grantee. 

(d)  Mortgage.  Form  FmHA  427-1, 
"Real  Estate  Mortage  for  [State]"  will 
be  used  for  each  loan  to  be  secured  by  a 
real  estate  mortgage.  Each  change  made 
in  the  text  by  deletion,  substitution  or 
addition  (excluding  filling  in  the  blanks] 
will  be  initialed  in  the  margin  by  each 
person  signing  the  mortgage  and  by  the 
FmHA  official  making  the  change. 
Mortgages  for  loans  on  leasehold 
interests  will  be  taken  according  to 

§  1944.18(b)(5)  and  §  1944.15(a)(5)  (iv) 
and  (v)  of  Subpart  A  of  this  part.  For 
loans  secured  by  a  real  estate  mortgage 
subject  to  the  right  to  cancel.  Form 
FmHA  1940-43  will  be  given  at  closing 
to  all  entitled  individuals  according  to 
Subpart  I  of  Part  1940  of  this  chapter. 

(e)  Supervised  bank  accounts.  A 
supervised  bank  account  will  be 
established  in  accordance  with  Subpart 
A  of  Part  1902  of  this  chapter,  unless  all 
the  proceeds  are  disbursed  to  a  supplier 
or  contractor  at  closing.  Funds  from 
other  sources  deposited  in  supervised 
bank  accounts  will  be  accounted  for  by 
using  columns  5  through  14  of  Form 
FmHA  402-2,  "Statement  of  Deposits 
and  Withdrawals." 

(f)  Disbursement  of  funds.  Loan  funds 
secured  by  a  real  estate  mortgage  may 
not  be  disbursed  until  the  right  to  cancel 
time  period  has  expired.  Funds  will  be 
disbursed  as  follows: 

(1)  Payments  for  work  completed  will 
be  in  accordance  with  §  1924.6  of 
Subpart  A  of  Part  1924  of  this  chapter. 
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(2)  Funds  deposited  in  supervised 
bank  accounts  will  be  disbursed  in  the 
following  order  of  priority: 

(i)  Applicant  contribution; 

(ii)  Funds  from  sources  other  than 
FmHA: 

(iii)  FmHA  Section  504  loan  funds; 

{ivj  FmHA  Section  504  grant  funds. 

(g)  Unused  funds.  Unused  Section  504 
grant  funds  will  be  handled  as  follows: 

(1)  When  all  planned  development  has 
been  completed,  remaining  funds  may 
be  used  for  any  additional  authorized 
purposes,  as  agreed  upon  by  the 
recipient  and  FmHA.  If  so  such 
agreement  can  be  reached,  the  funds 
will  be  returned  to  the  Finance  Office. 

(2)  The  funds  also  will  be  returned  to 
the  Finance  Office  when: 

(i)  All  planned  development  cannot  be 
completed  because  the  contractor  is 
unable  or  unwilling  to  do  so  and  the 
recipient — even  with  the  assistance  of 
the  County  Supervisor — is  unable  to 
obtain  another  contractor  or 

(ii)  The  purpose  of  the  loan/grant 
cannot  be  accomplished  because  the 
borrower/grantee  no  longer  resides  in 
the  dwelling. 

(3)  Funds  will  be  returned  to  the 
Finance  Office  in  the  following  mannen 

(i)  Any  funds  returned  shall  first  be 
applied  to  reducing  a  grant.  When 
returning  grant  funds  to  the  Finance 
Office,  the  collecting  office  will  enter 
pajrment  code  21  (other)  on  Form  FmHA 
451-2,  "Schedule  of  Remittances."  with 
a  brief  explanation  ("Recovery  of 
Section  504  Housing  Repairs  Grants") 
and  forward  with  check  to  the  Finance 
Office. 

(ii)  If  a  grant  was  not  involved  or  the 
amount  of  any  grant  has  already  been 
returned,  then  remaining  funds  shall  be 
returned  to  the  Finance  Office  and 
applied  to  the  borrower's  loan  account 
as  a  refund. 

(h)  Deceased  borrower/grantee.         ' 

(1)  When  a  borrower/grantee  dies 
prior  to  disbursement  of  funds  for 
development  work  performed,  payment 
may  be  authorized  when: 

(i)  There  is  evidence  the  recipient  or 
their  authorized  representative  accepted 
the  work  as  complete  and  satisfactory; 
and 

(ii)  An  inspection  of  the  development 
work  is  completed  by  an  authorized 
FmHA  representative. 

(2)  When  a  loan  is  secured  by  a  real 
estate  mortage,  the  State  Director  may 
withdraw  funds  to  pay  conunitments  for 
goods  delivered  or  services  performed, 
in  accordance  with  §  1902.15(d)(l)(iii)  of 
Subpart  A  of  Part  1092  of  this  chapter. 

(3)  In  any  other  instance  not  covered 
by  paragraph  (1)  or  (2),  the  funds  will  be 
returned  to  the  Finance  Office. 


§§1944.470-1944.471    [RmwvmI] 

§1944.472    Subsequent  Section  504  loans 
and/or  grants. 

Subsequent  Section  504  loans  or 
grants  may  be  made  for  the  same 
purposes  and  under  the  same  conditions 
and  limitations  as  initial  Section  504 
loans  and  grants. 

§1944.473    Unatittiorbad  loans  and/or 


Unauthorized  loans  and/or  grants  are 
those  where  it  is  determined  the 
recipient  was  not  eligible  for  the 
assistance  received  or  where  the  loan 
and/or  grant  was  approved  for 
unauthorized  purposes.  Cases  of  these 
types  will  be  serviced  according  to 
Subpart  M  of  Part  1951  of  this  chapter. 

$1944.474    Exception  authority. 

The  Administrator  may,  in  individual 
cases,  make  an  exception  to  any 
requirement  or  provision  of  this  subpart 
which  is  not  inconsistent  with  the 
authorizing  statute  or  other  applicable 
law  if  the  Administrator  determines  that 
application  of  the  requirement  or 
provision  would  adversely  affect  the 
Government's  interest.  The 
Administrator  will  exercise  this 
authority  only  at  the  request  of  the  State 
Director  and  recommendation  of  the 
Assistant  Administrator,  Housing. 
Requests  for  exceptions  must  be  made- 
in  writing  by  the  State  Director  and 
supported  with  documentation  to 
explain  the  adverse  effect  on  the 
Government's  interest,  propose 
alternative  course  of  action,  and  show 
how  the  adverse  effect  will  be 
eliminated  or  minimized  if  the  exception 
is  granted. 

§§1944.475-1944.500    [ReservMl) 

Date:  April  12. 1988. 
Vance  L.  CUik, 

Administrator,  Fanners  Home 
Administration. 

[PR  Doc.  88-12280  Filed  5-31-88: 8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  50 

Emergency  Planning  and 
Preparedness  Requirements  for 
Nuclear  Power  Plant  Fuel  Loading  and 
Initial  Low-Power  Operations 

AQCNCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Proposed  rule:  Extension  of 

comment  period. 

summary:  The  Nuclear  Regulatory 
Commission  has  published  proposed 


amendments  to  its  regulations  to 
establish  more  clearly  what  emergency 
planning  and  preparedness 
requirements  are  needed  for  fuel  loading 
and  low  power  operation  of  nuclear 
power  plants.  53  FR 16435,  May  9, 1988. 
The  notice  of  proposed  rulemaldng 
stated  that  the  comment  period  would 
expire  on  June  8, 1988. 

The  Commission  has  received  several 
requests  for  the  extension  of  the 
comment  period.  After  considering  the 
requests,  and  the  reasons  stated  therein, 
the  Commission  has  decided  to  extend 
the  comment  period  for  an  additional 
fifteen  days. 

DATES:  The  conmient  period  has  been 
extended  and  now  expires  on  June  23, 
1988.  Comments  filed  after  this  date  will 
be  considered  if  practical  to  do  so,  but 
only  those  comments  filed  on  or  before 
June  23  can  be  assured  of  consideration. 

ADDRESSES:  Comments  may  be  sent  to 
tl]e  Secretary  of  the  Commission, 
Attention:  Docketing  and  Service 
Branch,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555,  or 
may  be  hand-delivered  either  to  the 
Office  of  the  Secretary,  U.S.  Nuclear 
Regulatory  Commission,  11555  Rockville 
Pike,  Rockville,  Maryland  20852, 
between  the  hours  of  7:30  a.m.  and  4:15 
p.m.  weekdays  or  the  Public  Document 
Room,  1717  H  Street,  NW.,  Washington. 
DC  20555,  between  the  hours  of  7:45  a.m. 
and  4:30  p.m.. 

FOR  FURTHER  INFORMATION  CONTACT 

James  R.  Wolf,  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555; 
telephone  (301)  492-1641,  or  Michael  T. 
Jamgochian,  Office  of  Nuclear 
Regulatory  Research,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555;  telephone  (301)  492-3918. 

Dated  at  Rockville.  Maryland,  this  25th  day 
of  May,  1988. 

For  the  Nuclear  Regulatory  Conunission. 
Samuel ).  Chilk, 
Secretary  of  the  Commission. 
(FR  Doc.  68-12225  Filed  5-31-88;  8:45  am] 
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FEDERAL  TRADE  COMMISSION 

16  CFR  Part  13 

(FNe  Na  871 0049] 

Patrick  S.  O'Halloran,  M.D^  et  ai.; 
Propoaad  Consent  Agreement  WHfi 
Analysis  To  Aid  Put>lic  Comment 

AOENCV:  Federal  Trade  Commission. 
ACTION:  Proposed  Consent  Agreement. 


SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  prohibit, 
among  other  things,  five  Rhode  Island 
obstetricians  from  dealing  with  any 
govenmient  health  care  program  on 
collectively  determined  terms  or 
collectively  refusing  to  deal  with  any 
government  health  care  program. 

date:  Comments  must  be  received  on  or 
before  July  31, 1988. 

ADDRESS:  Comments  should  be  directed 
to:  FTC/Office  of  the  Secretary,  Room 
136,  6th  St.  and  Pennsylvania  Avenue 
NW.,  Washington,  DC  20580. 

FOR  FURTHER  INFORMATION  CONTACT: 
M.  Elizabeth  Gee,  FTC/S-3115, 
Washington,  DC  20580.  (202)  326-2756. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C. 
46  and  Section  2.34  of  the  Commission's 
Rules  of  Practice  (16  CFR  2.34),  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist,  having  been  filed  with 
and  accepted,  subject  to  final  approval, 
by  the  Commission,  has  been  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days.  Public  comment  is  invited. 
Such  comments  or  views  will  be 
considered  by  the  Conunission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
§  4.9(b)(14)  of  the  Commission's  Rules  of 
Practice  (16  CFR  4.9(b)(14)). 

List  of  Subjects  in  16  CFR  Part  13 

Obstetricians,  Trade  practices. 

In  the  matter  of  Patrick  S.  O'Halloran, 
M.D..  Donald  A.  Guadagnoli,  M.D.,  Nasser 
Chahmirzadi.  M.D.,  James  C.  Gedney.  M.D.. 
Douglas  G.  WUson,  M.D. 

Agreement  Containing  Consent  Order  to 
Cease  and  Desist 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
certain  acts  and  practices  of  respondent, 
Donald  A.  Guadagnoli,  M.D.,  and  others, 
and  it  now  appearing  that  respondent  is 
willing  to  enter  into  an  agreement 
containing  an  Order  to  cease  and  desist 
from  engaging  in  the  use  of  the  acts  and 
practices  being  investigated. 

It  is  hereby  agreed  by  and  between 
respondent  and  counsel  for  the  Federal 
Trade  Commission  that: 

1.  Respondent  is  a  physician  licensed 
and  doing  business  under  and  by  virtue 
of  the  laws  of  the  State  of  Rhode  Island. 
Respondent's  mailing  address  is  333 
Valley  Road,  Middletown.  Rhode  Island 
02840. 


2.  Respondent  admits  all  of  the 
jurisdictional  facts  set  forth  in  the  draft 
of  complaint  here  attached. 

3.  Respondent  waives: 

(a)  Any  further  procedural  steps; 

(b)  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

(c)  All  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the 
validity  of  the  Order  entered  pursuant  to 
this  agreement;  and 

(d)  Any  claim  under  the  Equal  Access 
to  Justice  Act. 

4.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission,  it,  together  with  the  draft 
of  complaint  contemplated  thereby,  will 
be  placed  on  the  public  record  for  a 
period  of  sixty  (60)  days  and  information 
in  respect  thereto  publicly  released.  The 
Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 
agreement  and  so  notify  respondent,  in 
which  event  it  vnll  take  such  action  as  it 
may  consider  appropriate,  or  issue  and 
serve  its  complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

5.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  respondent  that  the  law 
has  been  violated  as  alleged  in  the  draft 
of  complaint  here  attached. 

6.  Tlids  agreement  contemplates  that 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  {  2.34  of  the 
Commission's  Rules  of  Practice,  the 
Commission  may,  without  further  notice 
to  respondent,  (1)  issue  its  complaint 
corresponding  in  form  and  substance 
with  the  draft  of  complaint  here 
attached  and  its  decision  containing  the 
following  Order  to  cease  and  desist  in 
disposition  of  the  proceeding,  and  (2) 
make  information  public  in  respect 
thereto.  When  so  entered,  the  Order  to 
cease  and  desist  shall  have  the  same 
force  and  effect  and  may  be  altered, 
modified,  or  set  aside  in  the  same 
manner  and  within  the  same  time 
provided  by  statute  for  other  orders.  The 
Order  shall  become  final  upon  service. 
Delivery  by  the  U.S.  Postal  Service  of 
the  complaint  and  decision  containing 
the  agreed-to  Order  to  respondent's 
address  stated  in  this  agreement  shall 
constitute  service.  Respondent  waives 
any  right  he  may  have  to  any  other 
manner  of  service.  The  complaint 
attached  hereto  may  be  used  in 
construing  the  terms  of  the  Order,  and 


no  agreement,  understanding, 
reprentation,  or  interpretation  not 
contained  in  the  Order  or  the  agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  Order. 

7.  Respondnet  has  read  the  proposed 
complaint  and  Order  contemplated 
hereby.  He  understands  that  once  the 
Order  has  been  issued,  he  will  be 
required  to  file  one  or  more  compliance 
reports  showing  that  he  has  fully 
complied  with  the  Order.  Respondent 
further  understands  that  he  may  be 
liable  for  civil  penalties  in  the  amount 
provided  by  law  for  each  violation  of 
the  Order  after  the  Order  becomes  final. 

Order 

I 

For  purposes  of  this  Order,  the 
following  definitions  shall  apply: 

"Respondent"  {neans  Donald  A. 
Guadagnoli,  M.D.,  his  employees,  agents 
and  respresentatives. 

"Governmental  health  care  program" 
means  any  governmental  program  that 
reimburses  for,  purchases,  or  pays  for 
health  care  services  provided  to  any 
person. 

"Integrated  joint  venture"  means  a 
joint  arrangement  to  provide  pre-paid 
health  care  services  in  which  physicians 
who  would  otherwise  be  competitors 
pool  their  capital  to  finance  the  venture, 
by  themselves  or  together  with  others, 
and  share  substantial  risk  of  adverse 
financial  results  caused  by  unexpectedly 
high  utilization  or  costs  of  health  care 
services. 

U 

It  is  ordered,  that  respondent,  directly, 
indirectly  or  through  any  device,  in 
connection  with  the  provision  of  medical 
services  in  or  affecting  commerce,  as 
"commerce"  is  defined  in  the  Federal 
Trade  Commission  Act,  shall  forthwith 
cease  and  desist  from  agreeing, 
attempting  or  threatening  to  agree,  or 
continuing  any  agreement  or 
understanding,  either  express  or 
implied,  with  any  phsician  (1)  to  deal 
with  any  governmental  health  care 
program  on  collectively  determined 
terms,  or  (2)  to  refuse  or  threaten  to 
refuse  to  deal  with,  or  otherwise  coerce, 
any  governmental  health  care  program. 

Provided  that  nothing  in  this  Order 
shall  prohibit  respondent  from: 

(1)  Entering  into  any  agreement  with 
any  physicians  with  whom  respondent 
practices  medicine  in  partnership  or  in  a 
professional  corporation,  or  who  is 
employed  by  the  same  person  as 
respondent;  or 

(2)  Entering  into  anyagreement  with 
any  physician  as  a  participant  in  an 
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integrated  joint  venture  ,  as  long  as  the 
physician  participants  in  the  joint 
venture  remain  free  to  deal  with  any 
governmental  health  care  program  other 
than  through  the  joint  venture. 

m 

A.  It  is  further  ordered,  that  within 
thirty  (30)  days  after  service  of  Ais 
Order,  respondent  shall  mail  a  copy  of 
this  Order  and  the  accompanying 
complaint  to  the  Governor  of  the  State 
of  Rhode  Island  and  to  the  President  of 
Newport  Hospital. 

B.  It  is  further  ordered,  that 
respondent  shall,  within  sixty  (6)  says 
after  service  of  this  Order,  and  at  any 
time  the  Commission,  by  written  notice, 
may  require,  file  with  the  Commission  a 
report,  in  writing,  setting  forth  in  detail 
the  manner  and  form  in  which  he  has 
complied  and  is  compljuig  with  this 
Order. 

C.  It  is  further  ordered,  that 
respondent  shall  promptly  notify  the 
Commission  of  any  change  in  his 
business  address. 

Concuiring  Statement  of  Chairman 
Daniel  Oliver  Patrick  S.  Ofialloran, 
M.D^  et  aL  i 

I  have  voted  to  issue  the  consent 
order  in  this  matter  for  public  comment 
However,  I  would  have  preferred  an 
order  that  included  a  provision  for 
automatic  termination  after  ten  years.  In 
my  view,  an  antitrust  conduct  order 
should  be  preserved  only  so  long  as  its 
benefits  outweigh  its  costs.  Maintaining 
an  order  such  as  this  in  perpetuity  is  not 
ordinarily  appropriate.  Its 
procompetitive  remedial  benefits  can  be 
expecteid  to  decline  over  time,  and  it  may 
also  begin  to  have  adverse  effects  on 
certain  procompetitive  practices. 

With  respect  to  orders  in  merger 
cases,  the  Commission  has  already 
concluded  that  "order  provisions 
requiring  prior  Commission  approval  of 
future  acquisitions  generally  should  not 
have  terms  exceeding  ten  years."  *  The 
Commission  determined  that  such 
provisions  wiU  in  most  cases  have 
served  their  remedial  purposes  after  ten 
years,  and  "the  findings  upon  which 
such  provisions  are  based  should  not  be 
presumed  to  continue  to  exist  for  a 
longer  period  of  time."  •  For  similar 


'  Hercules,  Inc.  IX  FTC 531  (1982)  (modifying 
order);  see  also,  e.g..  MidCon  Corp.,  107  F.T.C. «.  56 
(1986)  (cooMfil  order)  (ten  yeen);  Hospital  Corp.  of 
America,  106  P.T.C  361.  S2«  (ISBS)  (ten  yeare),  affd, 
937  FAl  1381  (7lh  Cir.  1986).  cert  denied,  107  S.Ct 
1975  (1987):  Columbian  Enterprises,  Inc  106  F.T.C 
SSI.  554  (1965)  (consent  order)  (five  years). 

■  Hercules,  Inc.  100  F.T.C  al  531. 


reasons,  I  believe  that  the  consent  order 
at  issue  here  should  automatically 
terminate  after  ten  years. 

Newport.  Rhode  Island  HhttittririaiM 
Analysis  of  Propoaed  Consent  Oidet  to 
Aid  Public  Cooiinanl 

The  Federal  Trade  Commissfon  has 
accepted,  subject  to  ^nal  approval, 
agreements  to  proposed  consent  orders 
from  the  five  obstetricians  who  practice 
in  Aquidneck  Island,  Rhode  Island, 
where  the  city  of  Newport  is  located. 
The  agreements  which  have  been  placed 
on  the  public  record  have  been  signed 
by  Patrick  S.  OHalloran,  M.D.,  Etonald 
A.  Guadagnoli,  M.D.,  Nasser 
Chahmirzadi,  M.D.,  James  C.  Gedney, 
M.D.,  and  Douglas  G.  Wilson.  MJ). 
("proposed  respondents").  The 
agreements  with  the  proposed 
respondents  would  settle  charges  by  the 
Federal  Trade  Commission  that  they 
violated  Section  5  of  the  Federal  Thide 
Commission  Act  by  combining  or 
conspiring  to  threaten  the  State  of 
Rhode  Island  with  a  boycott  if  the  State 
did  not  raise  the  level  of  Medicaid 
payment  for  obstetrical  services. 

The  proposed  consent  orders  have 
been  placed  on  the  public  record  for  60 
days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  60  days,  the 
Commission  will  again  review  the 
agreements  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreements  or  make 
final  the  agreements'  proposed  orders. 

The  Complaint 

A  complaint  has  been  prepared  for 
issuance  by  the  Commission  along  with 
the  proposed  orders.  It  alleges  that  the 
proposed  respondents  constitute  all  of 
the  obstetricians  practicing  on 
Aquidneck  Island  and  that  they 
participated  in  a  combination  or 
conspiracy  to  force  the  State  to  raise  the 
level  of  Medicaid  payment  for 
obstetrical  services  by  concertedly 
threatening  to  refuse  to  accept  new 
Medicaid  patients  after  February  15, 
1987  if  prompt  action  were  not  taken  by 
the  State.  The  proposed  respondents 
communicated  this  threat  by  means  of 
letters  sent  to  the  Governor  of  Rhode 
Island. 

The  complaint  alleges  that  as  a  result 
of  this  combination  or  conspiracy,  four 
days  before  the  deadline  set  by  the 
obstetricians,  the  State  annoimced  that 
the  Medicaid  payment  level  for  the 
package  of  services  provided  in 
connection  ¥vith  a  routine  obstetrical 
delivery  would  be  more  than  doubled. 

The  complaint  further  alleges  that  the 
purpose,  effects,  tendency,  or  capacity 


of  the  combination  or  conspiracy  have 
been  to  restrain  trade  unreasonably  and 
hinder  competitian  in  the  provision  of 
obstetrical  services  on  Aquideck  Island, 
and  to  deprive  consumers  of  the  benefits 
of  competition  in  the  following  ways, 
among  others: 

A.  By  restraining  competitian  among 
obstetricians  on  Aquidneck  Island: 

B.  By  fixing  or  increasing  the  prices 
that  respondents  charged  for  providing 
obstetrical  services  to  Medicaid 
patients;  and 

C.  By  depriving  the  State  of  Rhode 
Island  and  the  Medicaid-ehgible  people 
on  Aquidneck  Island  of  the  benefits  of 
competition  among  obstetricians  on 
Aquidneck  Island. 

The  Proposed  Consent  Orders 

The  terms  of  the  proposed  consmt 
orders  are  identical.  Part  II  describes  the 
conduct  prohibited  by  the  orders.  They 
would  prevent  the  prqjosed 
-respondents  fivm  agreeing,  attempting 
or  threatening  to  agree,  or  continuing 
any  agreement  express  or  implied,  (1)  to 
deal  with  any  governmental  health  care 
program  on  collectively  detennined 
terms  or  (2)  to  refuse  or  threaten  to 
refuse  to  deal  with,  or  otherwise  coerce, 
any  governmental  health  care  program. 
Part  n  also  provides  that  the  orders  do 
not  prohibit  respondents  fit>m  (1) 
entering  into  agreements  %vith 
physicians  with  whom  they  are  partners, 
who  are  members  of  the  same 
professional  corporation,  or  who  are 
employed  by  the  same  person  as 
respondent  or  (2)  entering  into 
agreements  with  physicians  as 
participants  in  an  integrated  joint 
venture,  as  long  as  the  physician 
participants  are  free  to  deal  with  any 
governmental  health  care  program  other 
than  through  the  joint  venture. 
"Integrated  joint  venture"  is  defined  as 
a  joint  arrangement  to  provide  pre-paid 
health  care  services  in  which  physicians 
who  would  otherwise  be  competitors 
pool  their  capital  to  finance  the  venture, 
by  themselves  or  together  with  others, 
and  share  substantial  risk  of  adverse 
financial  results  caused  by  unexpectedly 
high  utilization  or  costs  of  health  care 
services. 

Part  in.A.  requires  each  proposed 
respondent  wiUiin  30  days  after  service 
of  the  order,  to  mail  a  copy  of  the  order 
and  the  accompanying  complaint  to  the 
Governor  of  Rhode  Island  and  to  the 
President  of  Newport  Hospital. 

Part  TUB.  requires  each  proposed 
respondent  to  file  a  compliance  report 
60  days  after  service  of  the  order  and  at 
such  times  as  the  Commission  may 
require. 


Part  m.C.  requires  each  proposed 
respondent  to  notify  the  Commission  of 
any  change  in  his  business  address. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  orders,  and  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreements  and  proposed  orders  or 
to  modify  their  terms  in  any  way. 

The  proposed  consent  ordere  have 
been  entered  into  for  settlement 
purposes  only  and  do  not  constitute 
admissions  by  the  proposed  respondents 
that  the  law  has  been  violated  as 
alleged  in  the  complaint. 
Emily  H.  Rock, 
Secretary. 
(FR  Doc.  88-12146  Filed  5-31-68:  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

19  CFR  Part  177 

Proposed  Interpretive  Rule  Relating  to 
Classification  of  Motor  Vehicles  as 
Automobile  Trucks 

agency:  U.S.  Customs  Service. 

Treasury. 

action:  Proposed  interpretive  rule; 

solicitation  of  comments. 

SUMMARY:  Customs  is  reviewing  the 
criteria  it  considers  in  determining  the 
classification  of  certain  motor  vehicles 
as  "automobile  trucks"  under  item 
692.02,  Tariff  Schedules  of  the  United 
States.  This  document  requests 
comments  from  the  public  as  to  the 
types  of  features  or  accessories  in  a 
vehicle  which  should  be  considered  by 
Customs  in  distinguishing,  for  tariff 
classification  purposes,  between 
automobile  trucks  and  other  motor 
vehicles  for  the  transport  of  persons  or 
articles. 

date:  Comments  must  be  received  on  or 
before  July  31, 1988. 
address:  Comments  (preferably  in 
triplicate)  may  be  addressed  to,  and 
inspected  at  the  Regulations  and 
Disclosure  Law  Branch,  Room  2324,  U.S. 
Customs  Service,  1301  Constitution 
Avenue,  NW.,  Washington,  DC  20229. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  L  Valentine,  Commercial  Rulings 
Division,  (202-566-8181). 
SUPPLEMENTARY  INFORMATION: 

Back^und  

The  Tariff  Schedules  of  the  United 
States  (TSUS)  (19  U.S.C.  1202),  provide 


in  Subpart  B,  Part  6.  Schedule  6,  for  the 
classification  and  rate  of  duty  for  motor 
vehicles  imported  into  the  U.S. 
Automobile  trucks  valued  at  $1,000  or 
more  are  classified  in  item  692.02.  TSUS, 
and  pursuant  to  a  temporary  rate 
increase  under  item  945.69,  TSUS,  are 
dutiable  at  25  percent  ad  valorem.  Motor 
vehicles  for  the  transport  of  persons  or 
articles,  other  than  motor  buses  (item 
692.04],  and  trucks  specifically 
described  in  item  692.02,  TSUS.  are 
classified  in  item  692.10,  TSUS,  and  are 
dutiable  at  2.5  percent  ad  valorem. 

Generally,  the  distinction  on  which 
Customs  focuses  in  determining  whether 
a  vehicle  should  be  classified  as  an 
automobile  trucks  is  that  automobile 
trucks  are  designed  for  the  transport  of 
articles  while  other  motor  vehicles  are 
primarily  designed  for  the  transport  of 
persons.  Developments  in  motor  vehicle 
design,  reflecting  market  deninds,  have 
blurred  the  distinctions  between 
automobile  trucks  and  other 
automobiles.  For  example,  small  four- 
wheel  drive  vehicles,  constructed  with 
off-the-road  capability,  built  on  rugged 
chassis  that  were  designed  for  truck 
applications,  and  rated  at  a  gross 
vehicle  weight  rating  (GVWR)  of 
approximately  4,500  pounds,  have 
become  a  major  product  in  the 
automotive  industry  since  1985. 

Decisions  issued  by  Customs  have 
generally  held  that  these  vehicles,  if 
imported  without  rear  seating  and 
without  certain  accessories  or 
combinations  of  accessories,  such  as 
carpeting,  headliners,  insulation, 
decorative  side  panels,  ashtrays,  and 
similar  items,  are  classifiable  as  trucks. 
However,  because  these  criteria  often 
permit  manipulation  of  the  classification 
by  the  relatively  simple  addition  or 
deletion  of  interior  furnishings,  Customs 
is  reviewing  whether  other,  more 
structural  features  should  be  considered 
in  defining  the  meaning  of  the  term 
"automobile  truck"  for  purposes  of  the 
TSUS. 

Example  of  Difficulty  in  Classifying 

Sport  utility  vehicles  and  certain  small 
vans  are  examples  of  the  types  of 
vehicles  which  Customs  must  examine 
closely  to  determine  whether  they  are 
classifiable  as  automobile  trucks.  These 
vehicles  can  have  a  distinct  cargo-  ' 
carrying  capability,  especially  when  the 
rear  seats  are  not  attached  at  the  time  of 
entry.  In  many  cases,  the  rear  seats  can 
be  added  or  removed  by  a  simple 
process  of  bolting  to  preexisting, 
recessed  anchors.  These  seats  can  also 
be  folded  or  removed  in  order  to 


increase  the  ability  of  the  vehicles  to 
transport  articles. 

These  vehicles  also  often  have 
features  that  indicate  they  are  designed 
for  purposes  other  than  the  transport  of 
articles.  Such  features  include:  relatively 
small  size;  four-wheel  drive  with  off-the- 
road  capability;  an  easily  attached  rear 
seat  that  meets  Department  of 
Transportation  safety  requirements;  full 
windows  in  the  rear  area;  and 
passenger-type  side  doors  in  the  rear 
area.  These  features  appear  to  attract  a 
class  of  users  or  market  that  identifies 
the  vehicles  as  "designed  for"  special  or 
multipurpose  operations  rather  than  the 
transport  of  articles.  Customs 
classification  of  a  specific  vehicle  will 
vary  depending  on  the  features  that  the 
vehicle  has  upon  importation. 

The  purpose  of  this  notice  is  to  solicit 
comments  as  to  whether  there  are  other 
criteria  which  will  better  serve  Customs 
in  defining,  for  tariff  classification 
purposes,  a  motor  vehicle  under  the 
provision  for  automobile  trucks  valued 
at  $1,000  or  more  in  item  692.02,  TSUS. 

Comments 

Customs  will  consider  any  written 
comments  timely  submitted  in  its  review 
of  the  criteria  for  classification  of  motor 
vehicles  under  the  provision  for 
automobile  trucks  valued  at  $1,000  or 
more  in  item  692.02,  TSUS.  Comments 
submitted  will  be  available  for  pubhc 
inspection  in  accordance  with  the 
Freedom  of  Information  Act  (5  U.S.C 
552),  §  1.4,  Treasury  Department 
Regulations  (31  CFR  1.4),  and  S  103.11, 
Customs  Regulations  (19  CFR  103.11(b)), 
between  9:00  a.m.  and  4:30  p.m.  on 
normal  business  days  at  the  Regulations 
and  Disclosure  Law  Branch,  Room  2324, 
U.S.  Customs  Service  Headquarters, 
1301  Constitution  Avenue,  NW.. 
Washington.  DC  20229. 

Drafting  Informalon 

The  principal  authority  of  this 
document  was  Harold  M.  Singer, 
Regulations  and  Disclosure  Law  Branch, 
U.S.  Customs  Service.  However, 
personnel  from  other  offices  participated 
in  its  development 
Micliael  H.  Lane, 
Acting  Commissioner  of  Cuslortts. 

Approved:  May  19, 1988. 
Francis.A.  Keating  U, 
Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  88-12222  Filed  5-31-88:  8:45  am) 

BILLMM  CODE  M20-02-M 


19984  Fedetal  Register  /  Vol.  53.  No.  105  /  Wednesday.  Jane  1.  1968  /  Proposed  Rules 


Federal  Register  /  Vol.  53.  No.  105  /  Wednesday.  June  1,  1988  /  Proposed  Rules 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Minins  RectamaUon 
and  Enforcement 


30  CFR  Part  936 


Withdrawal  of  a  Proposed  Rulemaking 
To  Amend  tne  Oklahoma  Permanent 
Reguletory  Program 

agency:  Office  of  Surface  Mining 
Reclamation  and  &iforcement  (OSMRE), 
Interior.  i 

action:  Withdrawal  of  proposed         | 
amendments. 

SUMMANV:  O^^RE  is  announcing  the 
withdrawal  of  proposed  rulemaldng  for 
amendments  submitted  by  (^ahoma  as 
modifications  to  its  permanent 
regulatory  program  (bereinafler  referred 
to  as  the  Oklahoma  program)  under  the 
Surface  Mining  Cootool  and  Reclamation 
Act  of  1977  (SMCRA).  The  proposed 
amendment  was  withdrawn  by 
Oklahoma  in  a  letter  dated  May  5, 1968 
(Administrative  Record  No.  OK-841). 

DATES:  This  withdrawal  is  effective  June 
l,ig8& 

FON  FUNTNER  INFORMATION  CONTACT: 
Mr.  James  H.  Monciief,  Director,  Tulsa 
Field  Office.  Office  of  Surface  Mining 
Reclamation  and  Enforcement  5100  E. 
Skeily  Drive,  Suite  550  Tulsa.  Oklahoma 
74135:  telephone:  (918)  S61-043a 
supeLCMBrrARV  I 

Background 

In  accordance  with  the  provisions  of 
30  CFR  732.17  (d)  throu^  (f).  OSMRE 
notified  Oklahoma  by  letter, 
(Administrative  Record  Na  OK-681).  of 
the  changes  necessary  to  ensure  that  the 
State's  Act  was  no  less  stringent  than 
SMCRA  and  that  its  regulations  were  no 
less  effective  than  the  Federal 
regulations,  as  revised  since  January  19, 
1981,  when  the  program  was  originally 
approved.  To  comply  with  this 
notification,  Oklahoma  rewrote  part  of 
its  regulations  and  submitted 
amendments  to  OSMRE  in  three  parts. 
These  were  submitted  August  19, 1986 
(Administrative  Record  No.  OK-717). 
August  29, 1986  (Administrative  Record 
No.  OK-749).  and  January  16, 1967 
(Administrative  Record  No.  OK-780]. 

On  October  15, 1986  (51  PR  36405)  and 
February  25. 1987  (52  FR  5550).  OSMRB 
published  a  notice  in  the  Federal 
Register  announcing  receipt  of  the 
submitted  amendments  and  inviting 
public  comment  on  whether  the  material 
submitted  should  be  approved  and 
incorporated  into  the  Oklahoma 
program. 

OSMRE  reviewed  the  proposed 
changes  and  sent  two  separate  letters 


(Administrative  Record  No.  OK-«M)  to 
(^dahoma  identifying  those  propoeed 
amendments  that  were  not  as  effective 
as  the  Federal  rules.  Oklahoma  revised 
parts  of  the  amendment  and  resubmitted 
the  entire  package  for  review  to  OSkfRB 
on  September  18, 1987.  (Administrative 
Record  No.  OK-«24). 

On  February  3, 19ea  OSMRE 
published  a  notice  in  the  Federal 
Register  announcing  the  receipt  of  the 
proposed  amendments  and  the 
reopening  and  extension  of  public 
comment  period. 

On  May  5, 1988,  Oklahoma  sent  a 
letter  to  OSMRE  to  withdraw  the  entire 
package.  Oklahoma  expects  to  submit 
an  entire  modified  package  soon.  When 
Oklahoma  submits  the  modified 
proposal,  Oa»i(RE  will  announce 
another  comment  period. 

Therefore,  the  proposed  Oklahoma 
program  amendments  announced  in  the 
Federal  Registers  dated  October  15, 
1986;  February  25, 1987;  and  February  3, 
1988;  are  withdrawn  and  Part  936  of 
Title  30  of  the  Code  of  Federal 
Regulations  is  not  amended. 

List  of  Subjects  in  30  CFR  Part  938 

Coal  mining.  Intergovernmental 
relations.  Surface  mining.  Underground 
mining. 

Date:  May  17, 196a 
Raymaod  L  Lowria, 

Assistant  Director,  Western  PieklOpentiomt. 
(FR  Doc.  88-12231  Pilml  S-dl-M:  8:45  am) 
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ENVmONMENTAL  PROTECTION 
AGENCY 

40CFRPart228 
[FRL-33W-5] 

Ooeen  Dumping,  Proposed 
Designation  of  SItse  Located  OflWioie 
of  New  Jersey  and  Long  Mandi  New 
York 

AQENCV:  Environmental  Protection 

Agency. 

action:  Proposed  Rule. 

SUiMlAHV;  EPA  today  proposes  to. 
designate  ei^t  dredged  material 
disposal  sites  located  offshore  (rf  New 
Jersey  and  Long  Island.  New  York.  This 
action  is  necessary  to  provide 
acceptable  ocean  dumping  sites  for  the 
ciurent  and  future  disposal  of  this 
material.  The.proposed  site  designatiaa 
is  for  an  indefinite  period  of  time,  bet 
the  site  is  subject  to  continuing 
monitoring  to  ensure  that  unacceptable 
adverse  environmental  impacts  do  not 
occur. 


DATE:  Comments  aanst  be  received  on  or 

before  July  18, 1908. 

ADonsss:  Send  comments  to: 

Mario  P.  Del  Vicario,  Chief.  Marine  and 

Wetiands  Protection  Branch,  EPA 

Region  n,  26  Federal  Plaza.  New  York. 

New  York  1027a 

The  file  supporting  this  proposed 
rulemaking  is  available  for  pt^c 
inspection  at  the  f(dlowing  locations: 
EPA  Public  InfonnatifHi  Refierence  Unit 

(HRU).  Room  2904  (Rear),  401 M 

Street  Southwest,  Washhigton,  DC 

20460. 
EPA  Region  n  Library,  Room  402. 20 

Federal  Plaza.  New  Yoric.  New  YoA 

1027& 

FOR  FURTHER  INFORMATMM  CONTACT: 

Mario  P.  Del  Vicario,  (212)  264-517a 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

Section  102(c)  of  the  Marine 
Protection.  Research,  and  Sanctuaries 
Act  of  1972,  as  amended,  33  U.S.C.  1401 
etseq.  ("This  Act"),  gives  dte 
Administrator  of  EPA  the  authority  to 
designate  sites  where  ocean  dumping 
may  be  permitted.  On  October  1, 1986 
the  Administrator  delegated  the 
authority  to  designate  ocean  dumping 
sites  to  the  Regional  Admintetrator  of 
the  Region  in  which  the  site  is  located. 
This  site  designation  is  being  aaade 
pursuant  to  that  authority. 

The  EPA  Ocean  Dumping  Regulations 
(40  CFR  Ch.  L  Subchapter  H.  1 2284) 
state  that  ocean  dumping  sites  will  be 
designated  by  publication  in  Part  228.  A 
list  of  "Approved  Interim  and  Final 
Ocean  Dunqiing  Sites"  was  publisbed  on 
January  11. 1977  (42  FR  2461  et  seq.)  and 
was  extended  on  August  18, 1086.  (50  FR 
33338).  That  list  established  the  New 
Jersey /Long  Island.  New  Yoric  sites  es 
interim  sites  and  extended  their  period 
of  use  until  December  31, 1988.  or'until 
final  rulemaking  is  completed, 
whichever  is  sooner.  TItis  site 
designation  is  being  published  as 
proposed  rulemaking  in  accordance  wridi 
Section  228  of  the  Ocean  Dumping 
Regulations,  which  permits  the 
designation  of  ocean  disposal  sites. 
Interested  persons  may  participate  in 
this  proposed  rulemaldng  by  submitting 
written  comments  within  45  dajrs  of  die 
date  of  this  publication  to  the  address 
given  above. 

B.  EIS  Development 

Section  102(c)  of  the  National     — 
Environmental  Policy  Act  cA  1980. 42 
U.S.C  4321  et  seg.,  ("NEPA")  requires 
that  Federal  agencies  prepare  an 
environmental  impact  statement  (EIS) 
on  proposals  for  major  Federal  actions 


significantiy  affecting  the  quality  of  the 
human  environment.  The  objective  of 
NEPA  is  to  build  into  the  agency 
decision-making  process  careful 
consideration  of  all  environmental 
aspects  of  proposed  action.  While  NEPA 
does  not  apply  to  EPA  activities  of  this 
type,  EPA  has  voluntarily  committed  to 
prepare  EISs  in  connection  with  ocean 
dumping  site  designations  such  as  this. 

On  November  18, 1983,  a  notice  of 
availability  of  the  draft  EIS  for  public 
review  and  comment  was  pubhshed  in 
the  Federal  Register.  The  public 
comment  period  on  this  draft  EIS  closed 
on  January  2, 1984.  The  final  EIS  and 
this  proposed  rule  will  be  published 
concurrentiy. 

Primary  conunenters  on  the  draft  EIS 
were  the  New  Jersey  Department  of 
Environmenal  Protection  (NJDEP), 
National  Marine  Fisheries  Service 
(NMFS),  the  Corps  of  Engineers,  and  the 
U.S.  Department  of  the  Interior  (DOI). 
Office  of  the  Secretary,  Mid-Atlantic 
Region.  Botii  NJDEP  and  NMFS 
commented  that  the  final  designation  of 
the  dredged  material  deposal  sites  are 
subject  to  the  consistency  provisions  of 
the  Coastal  Zone  Management  Act.  EPA 
reviewed  this  comment  and  determined 
that  site  designation  is  not  subject  to  the 
CZMA.  In  Chemical  Waste 
Management  v.  U.S.  Department  of 
Commerce,  et  ai.  Civil  Action  No.  86- 
624,  (United  States  Distiict  Court  For 
The  Distiict  Of  Columbia^  1966).  The 
court  determined  that  neither  the 
Coastal  Zone  Management  Act  (CZMA) 
nor  the  National  Oceanic  and 
Atmospheric  Administration  (NOAA) 
regulations  implementing  the  CZMA 
authorize  a  State  to  impose  conditions 
unilaterally  on  EPA  as  part  of  the 
consistency  certification.  Section  102  of 
the  Marine  Protection.  Research,  and 
Sanctuaries  Act  of  1972  (MPRSA) 
authorizes  the  Administrator  to 
designate  sites  and  times  for  dumping 
(33  U.S.C.  section  1412(c)).  The  State  of 
New  Jersey  is  pre-empted  horn 
exercising  authority  over  ocean 
dumping,  including  site  designation 
(Section  106  (d)  of  MPRSA). 

The  NMFS,  Office  of  die  Secretary, 
expressed  concerns  over  the  quality  of 
the  dredged  material  and  that  the 
designation  of  these  sites  would  lead  to 
the  preference  of  disposing  the  dredged 
material  at  the  designated  sites  rather 
than  utilizing  the  material  for  beach 
nourishment.  Beach  nourishment  is  the 
EPA's  preferred  method  of  disposal,  and 
it  is  recommended  wherever  needed  and 
economically  feasible.  Use  of  the 
dredged  material  for  beach  nourishment 
at  any  site  is  not  precluded  by  the 
designation  of  an  ocean  disposal  site. 
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The  feasibility  of  beach  nourishment 
must  be  examined  for  all  dredging 
projects  and  is  examined  on  a  case-by- 
case  basis  during  the  permitting  process. 
At  that  time,  a  grain  size  analysis  is 
performed  and  the  quality  of  the 
dredged  material  is  analyzed  to  ensure 
the  suitability  of  the  material  proposed 
for  disposal  as  beach  nourishment. 

Material  which  will  "significantly 
degrade  the  waters  of  the  United  States" 
will  not  be  permitted  to  be  ocean 
disposed  at  any  site.  EPA,  in 
conjunction  with  the  U.S.  Army  Corps  of 
Engineers  (CE).  will  monitor  ambient 
water  quality  ti-ends  at  the  site  and  in 
adjacent  areas  to  ensure  that 
unacceptable  levels  of  toxic  constituents 
are  not  transported  gutside  of  the  site. 
Should  monitoring  surveys  indicate  that 
transport  outside  of  the  site  is  occurring, 
appropriate  measures  to  modify  or 
withdraw  site  designation  are  available 
to  the  Agency. 

Some  of  the  proposed  sites. 
(Rockaway,  East  Rockaway.  Shark 
River,  Manasquan.  and  Cold  Spring)  are 
located  within  existing  shellfish  closure 
areas,  Uiereby  making  the  shellfish 
unharvestable.  The  closures  were  the 
result  of  bacterial  contamination  and 
not  the  result  of  dredged  material 
disposal  operations.  The  NMFS 
commented  that  as  mandated  by  the 
Clean  Water  Act.  water  quahty  in  these 
areas  is  expected  to  improve.  It  is  not 
expected  that  the  final  designation  of 
these  dredged  material  disposal  sites 
will  contribute  to  decreased  water 
quality  in  these  areas.  AlUiough 
sediment  suspension  would  be 
unavoidable,  the  increase  in  ambient 
turbidity  would  be  short-term.  In 
addition,  because  the  sediment  is 
predominantiy  sand  it  would  sink 
rapidly  and  minimize  resuspension. 

Shellfish  hving  in  areas  listed  as 
"condemned"  still  provide  a  brood 
stock.  However,  the  shellfish  Uving  in 
these  proposed  sites  do  not  comprise  a 
significant  portion  of  the  population, 
therefore  the  effects  on  the  population 
as  a  whole  will  be  minimum. 

Based  upon  the  information  reported 
in  the  final  EIS,  EPA  proposes  to 
designate  the  existing  Interim 
Designated  New  Jersey/Long  Island. 
New  York  Dredged  Material  Disposal 
Sites  for  continuing  use  for  the  ocean 
disposal  of  dredged  material  where 
appUcants  have  demonstrated 
compliance  with  EPA's  ocean  dumping 
criteria.  The  EIS  is  available  for 
inspection  at  the  address  above. 

The  action  discussed  in  the  EIS  is  the 
designation  for  continuing  use  of  eight 
ocean  disposal  sites  for  dredged 
material  located  in  the  Atiantic  Ocean. 


offshore  of  New  Jersey  and  Long  Island, 
New  York.  The  EIS  discusses  die  need 
for  the  action  and  examines  ocean 
disposal  site  alternatives  to  the 
proposed  action.  The  purpose  of  the 
designation  is  to  provide  an 
environmentally  acceptable  location  for 
the  ocean  disposal  of  materials  dredged 
from  the  inlets  (Rockaway  Inlet,  East 
Rockaway  Inlet,  Jones  Inlet,  and  Fire 
Island  Inlet,  in  New  York  and  Shaiic 
River  Inlet,  Manasquan  Inlet,  Absecon 
Inlet,  and  Cold  Spring  Inlet  in  New 
Jersey)  nearby  the  Sites.  The 
appropriateness  of  ocean  disposal  is 
determined  by  the  federal  review 
agencies  on  a  case-by-case  basis  during 
the  permit  processing  period. 

The  EIS  presents  the  information 
needed  to  evaluate  the  suitability  of 
ocean  disposal  areas  for  final 
designation  and  is  based  on  one  of  a 
series  of  disposal  site  environmental 
studies.  The  environmental  studies  and 
final  designation  process  are  being 
conducted  in  accordance  with  the 
requirements  of  the  Act,  the  Ocean 
Dumping  Regulations,  and  other 
applicable  Federal  environmental 
legislation. 

C  Proposed  Site  Designation 

The  first  proposed  site,  Rockaway,  is 
located  approximately  2  nautical  miles 
southeast  of  Rockaway  Inlet,  Long 
Island,  New  York  and  occupies  an  area 
of  approximately  0.38  square  nautical 
miles.  Water  depths  within  the  site 
range  from  8-11  meters.  The  comer 
coordinates  of  the  site  are  as  follows: 
40°32'30"  N.,  73*55'00*  W. 
40°32'30'  N.,  73'54'00'  W. 
40'32'00'  N..  73*54'00'  W. 
40*32'00"  N.,  73*55'00'  W. 

The  second  proposed  site.  East 
Rockaway,  is  located  approximately  1.3 
nautical  miles  southwest  of  East 
Rockaway  Inlet  and  occupies  an  area  of 
approximately  0.81  square  nautical 
miles.  Water  depths  within  the  site 
range  from  6  to  9  meters.  The  comer 
coordinates  are  as  follows: 
40*34'36'  N.,  73*49'00'  W. 
40*35'06'  N..  73'47'06'  W. 
40*34'10"  N.,  73'48'36'  W. 
40*34'12'  N..  73'47'17'  W. 

The  third  proposed  site,  Jones,  is 
located  approximately  1.5  nautical  miles 
southwest  of  Jones  Inlet.  Long  Island. 
New  York  and  occupies  an  area  of 
approximately  1.19  square  nautical 
miles.  Water  depths  within  the  site 
range  from  7  to  10  meters.  The  comer 
coordinates  of  the  site  are  as  follows: 
40''34'32'  N.,  73*39'14'  W. 
40*34'32'  N..  73*37'08'  W. 
40*33'48'  N.,  73*37'06'  W. 
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40*33'48'  N.,  73*39'14'  W. 

The  fourth  proposed  site.  Fire  Island, 
is  located  approximately  1.7  nautical 
miles  southwest  of  Fire  Island  Inlet. 
Long  Island,  New  York  and  occupies  an 
area  of  approximately  1.09  square  miles. 
Water  depths  within  the  site  range  from 
7  to  10  meters.  The  comer  coordinates  of 
the  site  are  as  follows:  I 

40*36'49'  N.,  73*23'50'  W. 
40*37'12'  N..  73*21'30'  W. 
40*36'41'  N.,  73*21'20'  W. 
40*36'10'  N..  73'23'40'  W. 

The  fifth  proposed  site,  Shark  River,  is 
located  approximately  0.4  nautical  miles 
northeast  of  Shark  River  Inlet.  New 
Jersey  and  occupies  an  area  of 
approximately  0.6  square  nautical  miles. 
Water  depth  within  the  site  is  12  meters. 
The  comer  coordinates  of  the  site  are  as 
follows: 

40''12'48'  N.,  73°59'45'  W. 
40°12'44"  N.,  73°59'06'  W. 
40°11'36'  N.,  73*59'28'  W. 
40*11'42'  N.,  74*00'12'  W. 

The  sixth  proposed  site,  Manasquan, 
is  located  approximately  0.3  nautical 
miles  northeast  of  Manasquan  Inlet, 
New  Jersey  and  occupies  an  area  of 
approximately  0.11  square  nautical 
miles.  Water  depths  within  the  site  are 
18  meters.  The  comer  coordinates  are  as 
follows:  , 

40°06'36'  N.,  74°01'34'  W. 
40"'06'19'  N.,  74°01'39"  W. 
40°06'18'  N.,  74''01'53'  W. 
40'06'41'  N.,  74°01'51'  W. 

The  seventh  proposed  site,  Absecon, 
is  located  approximately  0.5  nautical 
miles  southeast  of  Absecon  Inlet,  New 
Jersey  and  occupies  an  area  of 
approximately  0.28  square  nautical 
miles.  Water  depth  within  the  site  is 
approximately  7  meters.  The  comer 
coordinates  are  as  follows: 
39''20'39'  N.,  74°18'43"  W. 
39°20'30'  N..  74°18'25'  W. 
39°20'03'  N.,  74°18'43'  Wt 
39°20'12'  N.,  74*19'01'  W. 

The  eighth  proposed  site,  Cold  Spring, 
is  located  approximately  1  nautical  mile 
southwest  of  Cold  Spring  Inlet,  New 
Jersey  and  occupies  an  area  of 
approximately  0.13  nautical  miles. 
Water  depth  within  the  site  is 
approximately  9  meters.  The  comer 
coordinates  are  as  follows: 
38°55'52'  N..  74°53'04'  W. 
38°55'37'  N..  74°52'55'  W. 
38''55'23'  N.,  74*53'27'  W. 
38°55'36'  N.,  74°53'38'  W. 

All  of  the  dredged  materials  disposed 
at  the  desi^ated  sites  will  be  from 
dredging  operations  in  the  adjacent 
inlets.  Maximum  quantities  of  dredged 
material  to  be  disposed  of  at  this  site  are 
to  be  determined  by  both  EPA  and  the 


Corps  of  Engineers.  If  at  any  time 
disposal  operations  at  the  site  cause 
unacceptable  advese  impacts,  fiuiher 
use  of  the  site  will  be  restricted  or 
terminated. 

O.  Regulatory  Requirements 

Five  general  criteria  are  used  in  the 
selection  and  approval  of  ocean 
disposal'sites  for  continuing  use.  Sites 
are  selected  so  as:  (1)  To  minimize 
interference  with  other  marine  activities, 
(2)  to  keep  any  temporary  perturbations 
from  the  dumping  from  causing  impacts 
outside  the  disposal  site,  (3)  to  permit 
effective  monitoring  to  detect  any 
adverse  impacts  at  an  early  stage,  (4) 
where  feasible,  locations  off  the 
Continental  Shelf  ai:£  chosen,  and  (5)  if 
at  any  time  disposal  at  an  Interim  Site 
causes  unacceptable  adverse  impacts, 
the  use  of  that  site  will  be  terminated  as 
soon  as  a  ituitable  alternate  disposal  site 
can  be  designated.  The  general  criteria 
are  given  in  §  228.5  of  the  EPA  Ocean 
Dumping  Regulations,  and  §  228.6  lists 
eleven  specific  factors  used  in 
evaluating  a  proposed  disposal  site  to 
ensure  that  the  general  criteria  are  met. 

The  eight  proposed  sites,  as  discussed 
below  under  the  eleven  specific  factors, 
are  acceptable  under  the  five  general 
criteria  except  for  the  preference  of  sites 
located  off  the  Continental  Shelf.  EPA 
has  determined,  based  on  the 
information  presented  in  the  final  EIS, 
that  a  site  off  the  Continental  Shelf  is 
not  practicable  and  that  no 
environmental  benefit  would  be 
obtained  by  selecting  such  a  site  instead 
of  the  sites  proposed  in  this  action.  As  a 
result  of  technical  and  economical 
constraints  associated  with  the  selection 
of  a  site  off  the  Continental  Shelf,  the 
environmental  benefits  associated  with 
relocating  the  disposal  sites  to  a  site  off 
the  Continental  Shelf  would  not 
sufficiently  outweigh  the  safety 
problems  and  increased  costs  that 
would  result  from  increasing  distance  of 
the  disposal  site  from  the  Inlets. 
Historical  use  at  all  eight  sites  has  not 
resulted  in  substantial  adverse  effects  to 
living  resources  of  the  ocean  or  to  other 
uses  of  the  marine  environment 
(Appendix  A). 

There  are  clear  disadvantags  to 
designating  dredged  material  disposal 
sites  in  deepwater  locations.  One  of  the 
criteria  in  selecting  a  dredged  material 
disposal  site  is  its  ability  to  contain  the 
dredged  material  within  the  site's 
boundaries.  Deepwater  sites  subjected 
to  offshore  currents  that  would  transport 
the  dredged  material  outside  of  the  site 
are  not  as  environmentally  acceptable 
as  nearshore  sites  that  could  contain  the 
material. 


The  location  of  the  disposal  sites  has 
been  chosen  to  minimize  the 
interference  of  disposal  activities  with 
other  activities  in  the  marine 
environment.  All  sites  are  located 
inshore  of  the  major  shipping  lanes,  with 
the  exception  of  Rockaway  which  is 
located  within  a  precautionary  zone. 
Temporary  perturbations  in  water 
quality  from  dredged  material  disposal 
may  occtir,  but  conditions  can  be 
expected  to  retum  to  ambient  levels 
before  reaching  any  beach,  shoreline  or 
known  geographically  limited  fishery  or 
shellfishery  [Section  228.5(b]].  Based 
upon  disposal  site  evaluation  studies 
presented  in  the  EIS,  the  sites  proposed 
for  designation  satisfy  the  criteria  for 
site  selection  set  forth  in  §§  228.5-228.6 
[§  228.5(c)].  EPA  established  the  11 
specific  factors  [S  228.6]  to  constitute  an 
environmental  assessment  of  the  impact 
of  disposal  at  the  sites.  The  criteria  are 
used  to  make  comparisons  between  the 
altemative  sites  and  are  the  basis  for 
final  site  selection.  The  characteristics 
of  the  existing  sites  are  reviewed  below 
in  terms  of  these  11  factors. 

D.l.  Rockaway 

D.1.1.  Geographical  Position,  Depth  of 
Water,  Bottom  Topography,  and 
Distance  From  Coast  [40  CFR 
228.6(a)(1)] 

The  proposed  site  is  approximately 
0.38  square  nautical  miles  in  size.  Its 
comer  coordinates  are  given  above. 
Water  depth  ranges  from  8  to  11  meters. 
The  site  is  located  approximately  2 
nautical  miles  southeast  of  Rockaway 
Inlet,  Long  Island,  New  York,  and  is 
approximately  0.4  nautical  miles 
offshore.  The  bottom  topography  is 
characterized  by  ridges  and  swales.  The 
sediment  composition  at  the  site 
averages  93.5%  sand,  1.1%  silt,  3.6%  clay, 
and  1.8%  gravel. 

D.1.2.  Location  in  Relation  to  Breeding, 
Spawning,  Nursery,  Feeding,  or  Passage 
Areas  of  Living  Resources  in  Adult  or 
Juvenile  Phases  [40  CFR  228.6(a)(2).] 

The  site  does  not  encompass  any 
known  unique  breeding,  spawning, 
nursing,  or  passage  areas  or  nekton, 
marine  mammals,  or  birds.  Marine 
mammals  including  whales,  dolphins, 
and  sea  turtles  frequent  the  New  York 
Bight  on  a  seasonal  basis,  and  shellfish 
grounds  including  clams,  quahogs. 
scallops,  and  lobsters  can  be  found 
throu^out  the  Bight.  The  Bight  also 
supports  large  commercial  and 
recreational  fisheries.  The  proposed 
dredged  material  disposal  site  was 
selected  because  of  its  location  outside 
of  major  commercial  and  recreational 


fishing  areas,  and  does  not  constitute  a 
unique  site  within  the  Bight  for  any  of 
these  species.  Furthermore,  both  the 
proposed  site  and  Rockaway  Inlet  are 
located  within  shellfish  closure  zones. 

D.1.3.  Location  in  Relation  to  Beaches 
and  Other  Amenity  Areas 

The  proposed  site  is  approximately  0.4 
nautical  miles  offshore.  Rockaway  Inlet 
and  the  nearby  beach  do  provide 
important  recreational  areas  and  many 
tourists  utilize  these  areas  during  the 
summer  months.  However,  the  release  of 
material  at  the  site  is  not  expected  to 
adversely  affect  the  shorelines,  public 
health  or  aesthetics.  Furthermore,  the 
amount  of  material  to  be  disposed  of  at 
this  site  is  not  significant.  It  is  estimated 
fi-om  past  dredging  projects  that  only 
200,000  cubic  yards  of  material  will  be 
disposed  of  at  this  site  every  50  years. 
The  New  York  District  of  the  Army 
Corps  of  Engineers  has  in  the  past 
scheduled  its  dredging  projects  during 
periods  of  low  recreational  activity 
(September  to  January)  so  as  not  to 
interfere  with  recreation  activities. 

D.1.4.  Types  and  Quantities  of  Wastes 
Proposed  to  be  Disposed  of.  and 
proposed  Methods  of  Release,  Including 
Methods  of  Packing  the  Waste,  If  Any. 
[40  CFR  228«(a)(4)] 

In  the  past,  this  site  has  received 
approximately  200.000  cubic  yards  of 
material  every  50  years.  The  dumping 
occurs  primarily  by  hopper  dredge.  Only 
dredged  material  consisting  of  sands, 
silts,  and  clays  will  be  disposed  of  at  the 
site.  All  dredged  materials  must  satisfy 
EPA  criteria  before  any  permits  for 
ocean  dumping  are  granted.  None  of  the 
material  will  be  packaged  in  any  way. 
The  dredged  material  from  the  bilet 
disposed  of  at  this  site  in  the  past  has 
been  approximately  96%  sand. 

D.1.5.  Feasibility  of  Surveillance  and 
Monitoring  [40  CFR  228.e(a)(5)] 

Surveillance  of  disposal  operations  at 
the  proposed  site  could  be  achieved 
from  shore,  helicopter,  or  sluprider. 
Periodic  monitoring  by  EPA;.the  Corps 
of  Engineers,  and  permittees  will 
continue  for  as  long  as  the  site  is  used. 
Additional  monitoring  will  be  required  if 
dredging  volumes  and/ or  characteristics 
of  the  dredged  material  are  changed 
significantly  to  ensure  that  adverse 
impacts  do  not  develop.  Periodic  reports 
of  monitoring  operations  will  be  made 
available  to  interested  persons  upon 
request.  If  evidence  of  significant 
adverse  environmental  effects  is  found, 
EPA  will  take  appropriate  steps  to  limit 
or  tetininate  dumping  at  the  site. 


D.1.8.  Dispersal.  Horizontal  Transport, 
and  Vertical  Mixing  Characteristics  of 
the  Area.  Including  Prevailmg  Current 
Direction  and  Velocity.  If  Any  [40  CFR 
228.6(a)(6)] 

Dredged  materials  characteristically 
exhibit  dispersion  of  fine  material  and 
subsequent  elevated  levels  of  suspended 
sediment  and  turbidity  when  they  are 
disposed.  The  material  to  be  dredged 
from  Rockaway  Inlet  is  similar  in 
composition  to  the  disposal  site  and  is 
composed  primarily  of  sand,  minimizing 
the  dgree  or  resuspension  and  increase 
in  turbidity.  Generally,  nearshore  curent 
flows  are  towards  the  southwest  and 
onshore.  In  general,  transport  of 
suspended  solids  fiY>m  dredged  material 
disposal  will  depend  primarily  upon  the 
speed  and  direction  of  the  wind  and 
upon  the  direction  of  tidal  currents. 

D.1.7.  Existence  and  Effects  of  Current 
and  Previous  Discharges  and  Dumping 
in  the  Area  (Including  Cumulative 
Effects)  [40  CFR  228.6(a)(7)] 

Chemical  and  biological  data  suggest 
that  previous  dumping  of  dredged 
material  at  the  site  has  produced  no 
significant  adverse  impacts  on  the  water 
quality  at  the  proposed  site.  An  EPA 
contractor's  survey  data  did  not  indicate 
any  trends  attributable  to  previous  or 
current  disposal  of  dredged  material.  No 
major  differences  in  finfish  and  shellfish 
species  or  numbers  were  found  in  the 
surveys  within  and  adjacent  to  the  Site. 

D.1.8.  Interference  with  Shipping,  Fshing, 
Recreation,  Mineral  Extraction, 
Desalination,  Fish  and  Shellfish  Culture. 
Areas  of  Special  Scientific  Importance, 
and  Other  Legitimate  Uses  of  the  Ocean. 
[40  CFR  22a6(a](8)]. 

Rockaway  is  not  located  within  a 
major  shipping  lane;  however,  it  is 
within  a  precautionary  zone.  Because  of 
the  low  overall  use  of  this  site,  there  is 
little  probabihty  of  interference  with 
shipping  traffic.  No  navigational 
problems  related  to  dredged  material 
disposal  at  this  site  have  been  reported 
to  date.  No  mineral  extraction  or  fish 
and  shellfish  culture  exist  or  are 
planned  near  the  diunpsite.  Desalination 
does  not  occur  near  the  site.  There  are 
no  unique  resources  of  special  scientific 
importance  in  the  disposal  area  due  to 
the  small  size  of  the  disposal  area  in 
relation  to  the  New  York  Bight 

D.1.9.  The  Existuig  Water  Quality  and 
Ecology  of  the  Site  as  Determined  by 
Available  Data  or  by  Trend  Assessment 
or  Baseline  Surveys  [40  CFR  228.6(a)(9]]. 

Euvironmental  survejrs  of  the  site 
were  conducted  in  1979  by  an  EPA 
contractor.  The  study  revealed  coastal 


water  similar  in  water  quality  and 
thermohaline  stmcture  to  other  coastal 
areas  of  New  York  and  New  Jersey.  The 
benthic  community  was  dominated  by 
deposit-feeders,  ubiquitous  throughout 
the  study  area,  but  very  patchily 
distributed.  These  species  are 
opportunistic  and  characteristic  of 
sandy  environments.  The  fauna  at  the 
proposed  site  are  thus  well  adapted  to 
survive  future  disposal  operations. 

D.1.10.  Potentiality  for  the  Development 
or  Recruitment  of  Nuisance  Species  in 
the  Disposal  Site  [40  CFR  228.6(a)(10)]. 

Previous  disposal  at  the  proposed 
Rockaway  site  has  not  caused  any 
development  of  nuisance  species  at  the 
site.  There  are  no  components  in  the 
dredged  material  which  would  attract  or 
recmit  nuisance  species  to  the  site. 

D.1.11.  Existence  at  or  in  Close 
Proximity  to  the  Site  of  Any  Significant 
Natural  or  Cultural  Feature  of  Historical 
Importance  [40  CFR  228.6(a)(ll)] 

No  such  areas  have  been  identified  at 
the  proposed  Rockaway  site  or  in  areas 
likely  to  be  affected  by  dredged  material 
disposal  at  the  site. 

D^    East  Rockaway 

D.2.1.  Geographical  Position,  Depth  of 
Water.  Bottom  Topography,  and 
Distance  From  Coast  [40  CFR 
228.6(a)(1)] 

The  proposed  site.  East  Rockaway,  is 
approximately  0.81  square  nautical 
miles  in  size.  Its  comer  coordinates  are 
given  above.  Water  depths  range  from  6 
to  9  meters  with  an  average  of  6.9 
meters.  The  site  is  located 
approximately  1.3  nautical  miles 
southwest  of  East  Rockaway  Inlet,  Long 
Island.  New  Yoric,  and  is  approximately 
0.4  nautical  miles  offshore.  The  bottom 
topography  is  characterized  by  ridges 
and  swales.  The  sediment  composition 
at  the  site  averages  96.1%  sand.  1.4%  silt, 
1.6%  clay,  and  0.9%  gravel. 

D.2.2.  Location  in  Relation  to  Breeding, 
Spawning,  Nursery,  Feeding,  or  Passage 
Areas  of  Living  Resources  in  Adult  or 
Juvenile  Phases  [40  CFR  228.6(a)(2)] 

The  site  does  not  encompass  any 
known  unique  breeding,  spawning, 
nursery,  or  passage  ar^as  of  nekton, 
marine  mammals,  or  birds.  Marine 
mammals  including  whales,  dolphins, 
and  sea  turtles  fi«quent  the  New  York 
Bight  on  a  seasonal  basis,  and  shellfish 
grounds  including  clams,  quahogs. 
scallops,  and  lobsters  can  be  found 
throughout  the  Bight.  The  Bight  also 
supports  large  commercial  and 
recreational  fisheries.  The  proposed 
dredged  material  disposal  site  was 
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selected  because  of  its  locatioiv  outside 
of  major  conunercial  and  recreational 
fishing  areas,  and  does  not  constitute  a 
unique  site  %vithin  the  Bight  for  any  of 
these  species.  Furthermore,  both  the 
proposed  site  and  East  Rockaway  Inlet 
are  located  within  shellfish  closure 
zones. 

D.2.3.  Location  in  Relation  to  Beaches 
and  Other  Amenity  Areas 

The  proposed  site  is  approximately  0.4 
nautical  miles  offshore.  East  Rockaway 
Inlet  and  the  nearby  beach  do  provide 
important  recreational  areas  and  many 
tourists  utilize  these  areas  during  the 
summer  months.  However,  the  release  of 
material  at  the  site  is  not  expected  to 
adversely  a^ect  the  shoreline,  public 
health,  or  aesthetics. 

D.2.4.  Types  and  Quantities  of  Wastes 
Proposed  to  be  Disposed  of,  and 
Proposed  Methods  of  Release,  Including 
Methods  of  Packing  the  Waste,  If  Any 
[40  CFR  228.6(a)(4)) 

In  the  past,  this  site  has  received 
approximately  100,000  cubic  yards  of 
material  every  year.  Only  dredged 
material  consisting  of  sands,  silts,  and 
clays  will  be  disposed  of  at  the  site.  The 
dumping  occurs  primarily  by  hopper 
dredged.  All  dredged  materials  must 
satisfy  EPA  criteria  before  any  permits 
for  ocean  dumping  are  granted.  None  of 
the  material  will  be  packaged  in  any 
way.  The  dredged  material  from  the 
Inlet  disposed  of  at  this  site  in  the  past 
has  been  98%  sand. 

D.2.5.  Feasibility  of  Surveillance  and 
Monitoring  [40  CFR  228.6(a)(5)] 

Surveillance  of  disposal  operations  at 
the  proposed  site  could  be  achieved 
from  shore,  helicopter,  or  shiprider. 
Periodic  monitoring  by  EPA,  the  Corps 
of  Engineers,  and  permittees  will 
continue  for  as  long  as  the  site  is  used. 
Additional  monitoring  will  be  required  if 
dredging  volumes  and/ or  characteristics 
of  the  dredged  material  are  changed 
significantly  to  ensure  that  adverse     < 
impacts  do  not  develop.  Periodic  reports 
of  monitoring  operations  will  be  made 
available  to  interested  persons  upon 
request.  If  evidence  of  significant 
adverse  environmental  effects  is  found. 
EPA  will  take  appropriate  steps  to  limit 
or  terminate  dumping  at  the  site. 

D.2.6.  Dispersal,  Horizontal  Transport, 
and  Vertical  Mixing  Characteristics  of 
the  Area,  Including  Prevailing  Current 
Direction  and  Velocity,  if  Any  [40  CFR 
228.6(a)(6)]. 

Dredged  materials  characteristically 
exhibit  dispersion  of  fine  material  and 
subsequent  elevated  levels  of  suspended 
sediment  and  turbidity  when  they  are 
disposed.  The  material  to  be  dredged 
from  East  Rockaway  Inlet  is  similar  in 


composition  to  the  disposal  site  and  is 
composed  primarily  of  sand,  minimizing 
the  degree  of  resuspension  and  increase 
in  turbidity.  Generally,  nearshore 
current  flows  are  towards  the  southwest 
and  onshore.  In  general,  transport  of 
suspended  solids  from  dredged  material 
disposal  will  depend  primarily  upon  the 
speed  and  direction  of  the  wind  and 
upon  the  direction  of  tidal  currents. 

,D.2.7.  Existence  and  Effects  of  Current 
and  Previous  Discharges  and  Dimiping 
in  the  Area  (Including  Cumulative 
Effects)  [40  CFR  228.6(a)(7)]. 

Chemical  and  biological  data  suggest 
that  previous  dumping  of  dredged 
material  at  the  site  has  produced  no 
significant  adverse  impacts  on  the  water 
quality  at  the  proposed  site.  EPA 
contracted  survey  data  did  not  indicate 
any  trends  attributable  to  previous  or" 
current  disposal  of  dredged  material. 
No  major  differences  in  finfislrand 
shellfish  species  or  numbers  were  found 
in  the  surveys  within  and  adjacent  to 
the  Site. 

D.2.8.  Interference  With  Shipping, 
Fishing,  Recreation,  Mineral  Extraction. 
Desalination,  Fish  and  Shellfish  Culture, 
Areas  of  Special  Scientific  Importance, 
and  Other  Legitimate  Uses  of  the  Ocean 
{40  CFR  228.6(a)(8)]. 

East  Rockaway  is  not  located  within  a 
major  shipping  lane.  Because  of  the  low 
overall  use  of  this  site,  there  is  little 
probability  of  interference  with  shipping 
traffic.  No  navigational  problems  related 
to  dredged  material  disposal  at  this  site 
have  been  reported  to  date.  No  mineral 
extraction  or  fish  and  shellfish  cxilture 
exist  or  are  planned  near  the  dumpsite. 
Desalination  does  not  occur  near  the 
site.  There  are  no  unique  resources  of 
special  scientific  importance  in  the 
disposal  area  due  to  the  small  size  of  the 
disposal  area  in  relation  to  the  New 
York  Bight 

D.2.9.  The  Existing  Water  Quality  and 
Ecology  of  the  Site  as  Determined  by 
Available  Data  or  by  Trend  Assessment 
or  Baseline  Surveys  [40  CFR  228.6(a)(9)]. 

Environmental  surveys  of  the  site 
were  conducted  in  1979  by  an  EPA 
contractor.  The  study  revealed  coastal 
water  similar  in  water  quality  and 
thermohaline  structure  to  other  coastal 
areas  of  New  Yoric  and  New  Jersey.  The 
benthic  community  was  dominated  by 
deposit-feeders,  ubiquitous  throughout 
the  study  area,  but  very  patchily 
distributed.  These  species  are 
opportunistic  and  characteristic  of 
sandy  environments.  The  fauna  at  the 
proposed  site  are  thus  well  adapted  to 
survive  future  disposal  operations. 


D.2.10.  Potentiality  for  the  Development 
or  Recruitment  of  Nuisance  Species  in 
the  Disposal  Site  [40  CFR  22a6(a)(10)]. 

Previous  disposal  at  the  proposed 
East  Rockaway  site  has  not  caused  any 
development  of  nuisance  species  at  the 
site.  There  are  no  components  in  the 
dredged  material  which  would  attract  or 
recruit  nuisance  species  to  the  site. 

D.2.11.  Existence  at  or  in  Close 
Proximity  to  the  Site  of  Any  Significant 
Natural  or  Cultural  Feature  of  Historical 
Importance  [40  CFR  228.6(a)(ll)]. 

No  such  areas  have  been  identified  at 
the  proposed  East  Rockaway  site  or  in 
areas  likely  to  be  affected  by  dredged 
material  disposal  at  the  site. 

D.3.  Jones 

D.3.i.  Geographical  Position,  Depth  of 
Water,  Bottom  Topography,  and 
Distance  From  Coast  [40  CFR 
228.6(a)(1)]. 

The  proposed  site,  Jones,  is 
approximately  1.19  square  nautical 
miles  in  size.  Its  comer  coordinates  are 
given  above.  Water  depths  range  from  7 
to  10  meters.  The  site  is  located 
approximately  1.5  nautical  miles  * 

southwest  of  Jones  Inlet  Long  Island. 
New  York,  and  is  approximately  0.5 
nautical  mile  offshore.  The  bottom 
topography  is  characterized  by  ridges 
and  swales.  The  sediment  composition 
at  the  site  averages  88.1%  sand,  5.5%  silt, 
6.1%  clay,  and  0.3%  gravel. 

D.3.2.  Location  in  Relation  to  Breeding. 
Spawning,  Nursery,  Feeding,  or  Passage 
^eas  of  Living  Resources  in  Adult  or 
Juvenile  Phases  [40  CFR  228.6(a)(2)]. 

The  site  does  not  encompass  any 
known  unique  breeding,  spawning, 
nursery,  or  passage  areas  of  nekton, 
marine  mammals,  or  birds.  Marine 
maminals  including  whales,  dolphins, 
and  sea  turtles  frequent  the  New  York 
Bight  on  a  seasonal  basis,  and  shellfish 
grounds  including  clams,  quahogs, 
scallops,  and  lobsters  can  be  found 
throughout  the  Bight.  The  Bight  also 
supports  large  conunercial  and 
recreational  fisheries.  The  proposed 
dredged  material  disposal  site  was 
selected  because  of  its  location  outside 
of  major  commercial  and  recreational 
fishing  areas,  and  does  not  constitute  a 
unique  site  within  the  Bight  or  any  of 
these  species. 

D.3.3.  Location  in  Relation  to  Beaches 
and  Other  Amenity  Areas 

The  proposed  site  is  approximately  0.5 
nautical  mile  offshore.  Jones  Inlet  and 
nearby  beaches  provide  important 
recreational  areas  and  many  tourists 


utilize  these  areas  during  the  summer 
months.  However,  the  release  of 
material  at  the  site  is  not  expected  to 
adversely  affect  the  shoreline,  public 
health,  or  esthetics. 

D.3.4.  Types  and  Quantities  of  Wastes 
Proposed  to  be  Disposed  of,  and 
Proposed  Methods  of  Release,  Including 
Methods  of  Packing  the  Waste,  If  Any 
[40  CFR  228.6(a)(4)]. 

In  the  past  this  site  has  received 
approximately  175,000  cubic  yards  of 
material  every  year.  Only  dredged 
material  consisting  of  sands,  silts,  and 
clays  will  be  disposed  of  at  the  site.  All 
dredged  materials  must  satisfy  EPA 
criteria  before  any  permits  for  ocean 
dumping  are  granted.  None  of  the 
material  will  be  packaged  in  any  way. 
The  dredged  material  from  the  Inlet, 
disposed  of  at  this  site  in  the  past  has 
been  99%  sand. 

D.3.S.  Feasibility  of  Surveillance  and 
Monitoring  [40  CFR  228.6(a)(5)]. 

Surveillance  of  disposal  operations  at 
the  proposed  site  could  be  achieved 
fit)m  shore,  helicopter,  or  shiprider. 
Periodic  monitoring  by  EPA,  the  Corps 
of  Engineers,  and  permittees  will 
continue  for  as  long  as  the  site  is  used. 
Additional  monitoring  will  be  required 
by  dredging  volumes  and/or 
characteristics  of  the  dredged  material 
change  significantly  to  ensure  that 
adverse  impacts  do  not  develop. 
Periodic  reports  of  monitoring 
operations  will  be  made  available  to 
interested  persons  upon  request.  If 
evidence  of  significant  adverse 
environmental  effects  is  found,  EPA  will 
take  appropriate  steps  to  limit  or 
terminate  dumping  at  the  site. 

D.3.6.  Dispersal,  Horizontal  Transport, 
and  Vertical  Mixing  Characteristics  of 
the  Area,  Including  Prevailing  Current 
Direction  and  Velocity,  if  Any  [40  CFR 
228.6(a)(6)]. 

Dredged  materials  characteristically 
exhibit  dispersion  of  fine  material  and 
subsequent  elevated  levels  of  suspended 
sediment  and  turbidity  when  they  are 
disposed.  The  material  to  be  dredged 
from  Jones  Inlet  is  similar  in 
composition  to  the  disposal  site  and  is 
composed  primarily  of  sand,  minimizing 
the  degree  of  resuspension  and  increase 
in  turbidity.  Generally,  nearshore 
current  flows  are  towards  the  southwest 
and  onshore.  In  general,  transport  of 
suspended  solids  from  dredged  material 
disposal  will  depend  primarily  upon  the 
speed  and  direction  of  the  wind  and 


upon  the  direction  of  tidal  currents. 
D.3.7.  Existence  and  Effects  of  Current 
and  Previous  Discharges  and  Dumping 
in  the  Area  (Including  Cumulative 
Effects)  [40  CFR  22a6(a)(7)]. 

Chemical  and  biological  data  suggest 
that  previous  dumping  of  dredged 
material  at  the  site  has  produced  no 
significant  adverse  impacts  on  the  water 
quality  at  the  proposed  site.  EPA 
contracted  survey  data  did  not  indicate 
any  trends  attributable  to  previous  or 
current  disposal  of  dredged  material.  No 
major  differences  in  finfish  and  shellfish 
species  or  numbers  were  foqnd  in  the 
surveys  within  and  adjacent  to  the  Site. 

D.3.8.  Interference  with  Shipping, 
Fishing,  Recreation,  Mineral  Extraction, 
Desalination,  Fish  and  Shellfish  Culture, 
Areas  of  Special  Scientific  Importance, 
and  Other  Legitimate  Uses  of  the  Ocean 
[40  CFR  228.6(a)(8)]. 

The  proposed  site,  Jones,  is  not 
located  within  a  major  shipping  lane. 
Because  of  the  low  overall  use  of  this 
site,  there  is  littie  probability  of 
interference  with  shipping  traffic.  No 
navigational  problems  related  to 
dredged  material  disposal  at  this  site 
have  been  reported  to  date.  No  mineral 
extraction  or  fish  and  shellfish  culture 
exist  or  are  planned  near  the  dumpsite. 
Desalination  does  not  occur  near  the 
site.  There  are  no  unique  resources  of 
special  scientific  importance  in  the 
disposal  area  due  to  the  small  size  of  the 
disposal  area  in  relation  to  the  New 
York  Bight. 

D.3.9.  The  Existing  Water  Quality  and 
Ecology  of  the  Site  as  Determined  by 
Available  Data  or  by  Trend  Assessment 
or  Baseline  Surveys  (40  CFR  228.6(a)(9)]. 

Environmental  surveys  of  the  site 
were  conducted  in  1979  by  an  EPA 
contractor.  The  study  revealed  coastal 
water  similar  in  water  quality  and 
thermohaline  structure  to  other  coastal 
areas  of  New  York  and  New  Jeresey. 
The  benthic  community  was  dominated 
by  deposit-feeders,  ubiquitous 
throughout  the  study  area,  but  very 
patchily  distributed.  These  species  are 
opportunistic  and  characteristic  of 
sandy,  dynamic  environments.  The 
fauna  at  the  proposed  site  are  thus  well 
adapted  to  survive  future  disposal 
operations. 

D.3.10.  Potentiality  for  the  Development 
or  Recruitment  of  Nuisance  Species  in 
the  Disposal  Site  (40  CFR  228.6(a)(10)]. 

Previous  disposal  at  the  proposed 
Jones  site  has  not  caused  any 
development  of  nuisance  species  at  the 
site.  There  are  no  components  in  the 


dredged  material  which  would  attract  or 
recruit  nuisance  species  to  the  site. 
D.3.11.  Existence  at  or  in  Close 
Proximity  to  the  Site  of  Any  Significant 
Natural  or  Cultural  Featur  of  Historical 
Importance  [40  CFR  228.6(a)(ll)]. 

No  such  areas  have  been  identified  at 
the  proposed  Jones  site  or  in  areas  likely 
to  be  affected  by  dredged  material 
disposal  at  the  site. 

D.4.  Fire  Island 

D.4.1.  Geographical  Position,  Depth  of 
Water,  Bottom  Topography,  and 
Distance  From  Coast  [40  CFR 
228.6(a)(1)]. 

The  proposed  site.  Fire  Island,  is 
approximately  1.09  square  nautical 
miles  in  size.  Its  comer  coordinates  are 
given  above.  Water  depths  range  from  7 
to  10  meters.  The  site  is  located 
approximately  1.7  nautical  miles 
southwest  of  Fire  Island  Inlet  Long 
Island,  New  York,  and  is  approximately 
0.5  nautical  miles  offshore.  The  bottom 
topography  is  characterized  by  ridges 
and  swales.  The  sediment  composition 
at  the  site  averages  89.8%  sand,  5.9%  silt, 
and  4.3%  clay. 

D.4.2.  Location  in  Relation  to  Breeding, 
Spawning.  Nursery,  Feeding,  or  Passage 
Areas  of  Living  Resources  in  Adult  or 
Juvenile  Phases  [40  CFR  228.6(a)(2)]. 

The  site  does  not  encompass  any 
known  unique  breeding  spawning, 
nursery,  or  passage  areas  of  nekton, 
marine  mammals,  or  birds.  Marine 
mammals  including  whales,  dolphins, 
and  sea  turties  fi^quent  the  New  York 
Bight  on  a  seasonal  basis,  and  shellfish 
grounds  including  clams,  quahogs, 
scallops,  and  lobsters  can  be  found 
throughout  the  Bight  The  Bight  also 
supports  large  commercial  and 
recreational  fisheries.  The  proposed 
dredged  material  disposal  site  was 
selected  because  of  its  location  outside 
of  major  commercial  and  recreational 
fishing  areas,  and  does  not  constitute  a 
unique  site  within  the  Bight  or  any  of 
these  species.* 

D.4.3.  Location  in  Relation  to  Beaches 
and  Other  Amenity  Areas. 

The  proposed  site  is  approximately  0.5 
nautical  miles  offshore.  Fire  Island  Inlet 
and  nearby  beaches  provide  important 
recretional  areas  and  many  tourists 
utilize  these  areas  during  the  summer 
months.  However,  the  release  of 
material  at  the  site  is  not  expected  to 
adversely  affect  the  shorelines.  pubHc 
health,  or  aesthetics. 
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D.4.4.  Types  and  Quantities  ot  Wastes 
Propoi^  to  be  Di^iosed  of.  and 
Proposed  Methods  of  Rdease.  Indudiiig 
Methods  of  Packing  the  Waste,  if  Any. 
[40CFR22a6(aK4)j 

In  the  past  this  site  has  received 
approximately  1.5  million  cubic  yards  of 
material  every  year.  The  dumping 
occurs  primarily  by  pumping  onto  beach 
from  hydraulic  pipeline.  Only  dredged 
material  consisting  of  sands,  silts,  and 
clays  will  be  disposed  of  at  the  site.  All 
dredged  materials  must  satisfy  EPA 
criteria  before  any  permits  for  ocean 
dumping  are  granted.  None  of  the 
material  will  be  packaged  in  any  way. 
The  dredged  material  from  the  Inlet, 
disposed  of  at  this  site  in  the  past  has 
been  99%  sand.  { 

D.4.5.  Feasibility  of  Surveillance  and 
Monitoring  [40  CFR  228.6(a)(5]] 

Surveillance  of  disposal  operations  at 
the  proposed  site  could  be  achieved 
from  shore,  helicopter,  or  shiprider. 
Periodic  monitoring  by  EPA.  the  Corps 
of  Engineers,  and  permittees  will 
continue  for  as  long  as  the  site  is  used. 
Additional  monitoring  will  be  required  if 
dredging  volumes  and/or  characteristics 
of  the  dredged  material  change 
significantly  to  ensure  that  adverse 
impacts  do  not  develop.  Periodic  reports 
of  monitoring  operations  will  be  made 
available  to  interested  persons  upon 
request  If  evidence  of  signiHcant 
adverse  environmental  effects  is  found, 
EPA  will  take  appropriate  steps  to  limit 
or  terminate  dumping  at  the  site. 

D.4.6.  Dispersal,  Horizontal  Transport, 
and  Vertical  Mixing  Characteristics  of 
the  Area,  Including  Prevailing  Current 
Direction  and  Velocity,  if  Any  [40  CFR 
228.6(a)(6)] 

Dredged  materials  characteristically 
exhibit  dispersion  of  fine  material  and 
subsequent  elevated  levels  of  suspended 
sediment  and  turbidity  when  they  are 
disposed.  The  material  to  be  dredged 
from  Fire  Island  Inlet  is  similar  in 
composition  to  the  disposal  site  and  is 
composed  primarily  of  sand,  minimizing 
the  degree  of  resuspension  gnd  increase 
in  turbidity.  Generally,  nearshore 
current  flows  are  towards  the  southwest 
and  onshore.  In  general,  transport  of 
suspended  solids  from  dredged  material 
disposal  wiD  depend  primarily  upon  the 
speed  and  direction  of  the  wind  and 
upon  the  direction  of  tidal  cnrrents. 

D.4.7.  Existence  and  Effects  of  Current 
and  Previous  Discharges  and  Dumping 
in  the  Area  (Including  Cumulative 
Effects)  [40  CFR  228.6(a)(7)] 

Chemical  and  biological  data  suggest 
that  previous  dumping  of  dredged 


material  at  die  site  has  produced  no 
significant  advene  impacts  on  the  water 
quality  at  the  [voposed  site.  EPA 
contracted  surrey  data  did  not  indicate 
any  trends  attributable  to  preTious  or 
current  disposal  of  dredged  material.  No 
major  differences  in  finfisb  and  shellfish 
species  or  numbers  were  found  in  the 
surveys  utrithin  and  adjacent  to  the  Site. 

D.4.8.  Interference  With  Shipping, 
Fishing.  Recreation.  Mineral  Extraction, 
Desalination.  Fish  and  Shellfish  Culture. 
Areas  of  Special  Scientific  Importance, 
and  Other  Legitimate  Uses  of  the  Ocean 
[40  CFR  228.6(a)(8)] 

The  proposed  Fire  Island  site  is  not 
located  within  a  major  shipping  lane. 
Because  of  the  low  overall  use  of  this 
site,  there  is  litUe  probability  of 
interference  with  shipping  traffic.  No 
navigational  problems  related  to 
dredged  material  disposal  at  this  site 
have  been  reported  to  date.  No  mineral 
extraction  or  fish  and  shellfish  cuhnre 
exist  or  are  planned  near  the  dumpsite. 
Desalination  does  not  occiu*  near  the 
site.  There  are  no  imique  resources  of 
special  scientific  importance  in  the 
disposal  area  dne  to  the  small  size  of  the 
disposal  area  in  relation  to  the  New 
York  Bight 

D.4.a  The  Existing  Water  Quality  and 
Ecology  of  the  Site  as  Determined  by 
Available  Data  or  by  Trend  Assessment 
or  Baseline  Surveys  [40  CFR  228.6(aH9)] 

Environmental  surveys  of  the  site 
were  conducted  in  1979  by  an  EPA 
contractor.  The  survey  revealed  coastal 
water  similar  in  water  quality  and 
thermohaline  structure  to  other  coastal 
areas  of  New  York  and  New  Jersey.  The 
benthic  commimity  was  dominated  by 
deposit-feeders,  ubiquitous  throughout 
the  study  area,  but  very  patchily 
distributed.  These  species  are 
opportunistic  and  characteristic  of 
sandy,  dynamic  environments.  The 
fauna  at  die  proposed  site  are  thus  well 
adapted  to  survive  future  disposal 
operations. 

D.4.10.  Potentiality  for  the  Development 
or  Recruitment  of  Nuisance  Species  in 
the  Disposal  Site  [40  CFR  22ae(a)(10)] 

Previous  disposal  at  the  proposed  Fire 
Island  site  has  not  caused  any 
development  of  nuisance  species  at  the 
site.  There  are  no  components  in  the 
dredged  material  which  would  attract  or 
recruit  nuisance  species  to  the  site. 

D.4.11.  Existence  at  or  in  Close 
Proximity  to  the  Site  of  Any  Significant 
Natural  or  Cultural  Feature  of  Ifistorical 
Importance  [40  CFR  228.6(a](ll)] 

No  such  areas  have  been  identified  at 
the  proposed  Fire  Island  site  or  in  areas 


likely  to  be  affected  by  dredged  material 
disposal  at  the  site. 

D.5   Shark  River 

D.S.I.  Geographical  Position,  Depth  of 
Water,  Bottom  Topography,  and 
Distance  From  Coast  [40  CFR 

228.6(a)(1)) 

The  proposed  site.  Shark  River,  is 
approximately  0.6  square  nautical  mile 
in  size.  Its  comer  coordinates  are  given 
above.  Water  depths  are  approximately 
12  meters.  The  site  is  located 
approximately  0.4  nautical  odle   ' 
northeast  oi  Shark  River  Inlet  New 
Jersey,  and  is  approxiniately  0l2S 
nautical  mile  offshore.  Hie  bottom 
topoj^phy  is  characterized  by  ridges 
and  swales.  The  sediment  composition 
at  the  site  averages  00.9%  sand.  27.7% 
silt  and  clay,  and  11.4%  gravel 

D.5.2.  Location  in  Relation  to  Breeding, 
Spawning,  Niusery,  Feeding,  or  Passage 
Areas  of  Living  Resources  in  Adult  or 
Juvenile  Phases  [40  CFR  228.6(a)(2)] 

The  site  does  not  encompass  any 
known  unique  breeding,  spa%vning, 
nursery,  or  passage  areas  of  nekton, 
marine  mammals,  or  birds.  Marine 
mammals  including  whales,  dolphins, 
and  sea  turtles  frequent  the  New  York 
Bigbt  on  a  seasonal  basis,  and  shellfish 
grounds  including  dams,  quahogs, 
scallops,  and  lobsters  can  be  found 
throughout  the  Bight.  Hie  Bight  also 
supports  large  commercial  and 
recreational  fisheries.  The  proposed 
dredged  material  disposal  site  was 
selected  becaose  of  its  tocation  outside 
of  major  commercial  and  recreational 
fishing  areas,  and  does  not  constitute  a 
imique  site  within  the  Kght  or  any  of 
these  species. 

D.5.3.  Location  in  Relation  to  Beaches 
and  Other  Amenity  Areas 

Tlie  pn^Mieed  site  is  approximately 
0.25  nautical  miles  offshore.  Shade  River 
Inlet  and  nearby  beaches  provide 
important  recreational  areas  and  many 
tourists  utilize  these  areas  during  the 
summer  months.  However,  die  release  of 
material  at  die  site  is  not  expected  to 
adversely  affiect  the  shoreKnes  pubUc 
health  or  aesthetics.  Furthermore,  Shark 
River  Inlet  and  the  proposed  site  are 
located  within  shellfish  closure  areas. 

D.5.4.  Types  and  Quantities  of  Wastes 
Proposed  to  be  Disposed  of.  and 
Proposed  Methods  of  Release.  Including 
Methods  of  Packing  the  Waste,  if  Any 
[40  CFR  228.6(a)(4)] 

In  the  past  this  site  has  received 
approximatdy  42.000  cubic  yards  of 
material  every  five  years.  The  dumping 
occurs  primarily  by  pumping  onto  beach 


fitim  hydraulic  pipeline.  Only  dredged 
material  consistiiig  of  sands,  silts,  and 
clays  will  be  disposed  of  at  die  site.  All 
dredged  materials  must  satisfy  EPA 
criteria  before  any  permits  for  ocean 
dumping  are  granted.  None  of  die 
material  will  be  packaged  in  any  way. 
The  dredged  material  from  the  Inlet 
disposed  of  at  this  site  in  the  past  has 
been  88  to  96%  sand. 

D.5.5.  Feasibility  of  Surveillance  and 
Monitoring  [40  CFR  228.6(a)(5)] 

Surveillance  of  disposal  operations  at 
the  proposed  site  could  be  achieved 
ft^m  shore,  helicopter,  or  shiprider. 
Periodic  monitoring  by  EPA,  the  Corps 
of  Engineers,  and  permittees  will 
continue  for  as  long  as  the  site  is  used. 
Additional  monitoring  will  be  required  if 
dredging  volumes  and/or  characteristics 
of  the  dredged  material  are  changed 
significandy  to  assure  that  adverse 
impacts  do  not  develop.  Periodic  reports 
of  monitoring  operations  will  be  made 
available  to  interested  persons  upon 
request.  U  evidence  of  significant 
adverse  environmental  effects  is  found, 
EPA  will  take  appropriate  steps  to  limit 
or  terminate  dumping  at  the  site. 

D.5.6.  Dispersal,  Horizontal  Transport, 
and  Vertical  Mixing  Characteristics  of 
the  Area,  Including  Prevailing  Current 
Direction  and  Velocity,  if  Any  [40  CFR 
228.6(a)(6)] 

Dredged  materials  characteristically 
exhibit  dispersion  of  fine  material  and 
subsequent  elevated  levels  of  suspended 
sediment  and  turbidity  when  they  are 
disposed.  The  material  to  be  dredged 
fi-om  Shark  River  Inlet  is  similar  in 
composition  to  the  disposal  site  and  is 
composed  primarily  of  sand,  minimizing 
the  degree  of  resuspension  and  increase 
in  turbidity.  Generally,  nearshore 
current  flows  are  towards  the  southwest 
and  onshore.  In  general,  transport  of 
suspended  solids  bom  dredged  material 
disposal  will  depend  primarily  upon  the 
speed  and  direction  of  the  wind  and 
upon  the  direction  to  tidal  currents. 

D.5.7.  Existence  and  ^fects  of  Current 
and  Previous  Discharges  and  Dumping 
in  the  Area  (Including  Cumulative 
Effects)  [40  CFR  228.6(a)(7)] 

Chemical  and  biological  data  suggest 
that  previous  dumping  of  dredged 
material  at  the  site  has  produced  no 
significant  adverse  impacts  on  the  water 
quality  at  die  proposed  site.  EPA 
contracted  survey  data  did  not  indicate 
any  trends  attributable  to  previous  or 
current  disposal  of  dredged  material.  No 
major  differences  in  finfish  and  shellfish 
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species  or  numbers  were  found  in  the 
surveys  widiin  and  adjacent  to  the  Site. 
D.5A  Interference  Widi  Shipping, 
Fishing,  Recreation.  Mineral  Extraction. 
Desalination,  Fish  and  Shellfish  Culture. 
Areas  of  Special  Scientific  Importance, 
and  Odier  Legitimate  Uses  of  die  Ocean 
[40  CFR  228.6(a)(8)] 

The  proposed  Shark  River  site  is  not 
located  within  a  major  shipping  lane. 
Because  of  the  low  overall  use  of  this 
site,  there  is  litde  probabiUty  of 
interference  with  shipping  traffic.  No 
navigational  problems  related  to 
dredged  material  disposal  at  this  site 
have  been  reported  to  date.  No  mineral 
extraction  or  fish  and  shellfish  culture 
exist  or  are  planned  near  the  dumpsite. 
Desalinatioin  does  not  occur  near  the 
site.  There  are  no  unique  resources  of 
special  scientific  importance  in  the 
disposal  area  due  to  the  small  size  of  the 
disposal  area  in  relation  to  the  New 
York  Bight. 

D.5.9.  The  Existing  Water  Quality  and 
Ecology  of  the  Site  as  Determined  by 
Available  Data  or  by  Trend  Assessment 
or  Baseline  Surveys  [40  CFR  228.6(a)(9)] 

Environmental  surveys  of  the  site 
were  conducted  in  1979  by  an  EPA 
contractor.  The  study  revealed  coastal 
water  similar  in  water  quality  and 
thermohaline  structure  to  other  coastal 
areas  of  New  York  and  New  Jersey.  The 
benthic  community  was  dominated  by 
deposit-feeders,  ubiquitous  throughout 
the  study  area,  but  very  patchily 
distributed.  These  species  are 
opportunistic  and  characteristic  of 
sandy,  dynamic  environments.  The 
fauna  at  the  proposed  site  are  thus  well 
adapted  to  survive  future  disposal 
operatons. 

D.5.10.  Potentiality  for  the  Development 
or  Recruitment  of  Nuisance  Species  in 
die  Disposal  Site  [40  CFR  226.6(a)(10)] 

Previous  disposal  at  the  proposed 
Shark  River  site  has  not  caused  any 
development  of  nuisance  species  at  the 
site.  There  are  no  components  in  the 
dredged  material  which  would  attract  or 
recruit  nuisance  species  to  the  site. 

D.5.11.  Existence  at  or  in  Close 
Proximity  to  the  Site  of  Any  Significant 
Natural  or  Cultural  Feature  of  Historical 
Importance  [40  CFR  228.6(a)(ll)] 

No  such  areas  have  been  identified  at 
the  proposed  Shark  River  site  or  in  areas 
likely  to  be  affected  by  dredged  material 
disposal  at  the  site. 


D.6    Manasquan 

D.6.1.  Geographical  Position.  Depdi  of 
Water,  Bottom  Topography,  and 
Distance  From  Coast  [40  CFR 
228.6(a)(1)] 

The  proposed  site,  Manasquan,  is 
approximately  0.11  square  nautical 
miles  in  size.  Its  comer  coordinates  are 
given  above.  Water  depth  is 
approximately  7  meters.  The  site  is 
located  approximately  0.3  nautical  miles 
northeast  of  Manasquan  Inlet,  New 
Jersey,  and  is  approximately  0.25 
nautical  miles  offshore.  The  bottom 
topography  is  characterized  by  ridges 
and  swales.  The  sediment  composition 
at  die  site  averages  89.9%  sand,  8.5%  silt 
and  clay,  and  1.6%  gravel. 

D.6.2.  Location  in  Relation  to  Breeding, 
Spawning,  Nursery,  Feeding,  or  Passage 
Areas  of  Living  Resources  in  Adult  or 
Juvenile  Phases  [40  CFR  228.6(a)(2)] 

The  site  does  not  encompass  any 
known  unique  breeding,  spawning, 
nursery,  or  passage  areas  of  nekton, 
marine  mammals,  or  birds.  Marine 
mammals  including  whales,  dolphins, 
and  sea  turdes  fiequent  the  New  York 
Bight  on  a  seasonal  basis,  and  shellfish 
grounds  including  clams,  quahogs, 
scallops,  and  lobsters  can  be  found 
dirou^out  die  Bight.  The  Bight  also 
supports  large  commercial  and 
recreational  fisheries.  The  proposed 
dredged  material  disposal  site  was 
selected  because  of  its  location  outside 
of  major  commercial  and  recreational 
fishing  areas,  and  does  not  consititute  a 
unique  site  within  the  Bight  or  any  of 
these  species. 

D.6.3.  Location  in  Relation  to  Beaches 
and  Other  Amenity  Areas 

The  proposed  site  is  aproximately  0.25 
nautical  miles  offshore.  Manasquan 
Inlet  and  nearby  beaches  provide 
important  recreational  areas  and  many 
tourists  utilize  these  areas  during  the 
summer  months.  However,  the  release  of 
material  at  the  site  is  not  expected  to 
adversely  affect  die  shorelines  public 
health  or  aesthetics.  Furthermore, 
Manasquan  Inlet  and  the  proposed  site 
are  located  within  shellfish  closure 
areas. 

D.6.4.  Types  and  Quantities  of  Wastes 
Proposed  to  be  Disposed  of,  and 
Proposed  Methods  of  Release,  Including 
Methods  of  Packing  the  Waste,  if  Any 
[40  CFR  228.6(a)(4)] 

In  the  past  this  site  has  received 
approximately  80,000  cubic  yards  of 
material  bi-annually.  Only  (hedged 
material  consisting  of  sands,  silts,  and 
clays  will  be  disposed  of  at  die  site.  All 
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dredged  materials  must  satisfy  EPA 
criteria  before  any  permits  for  ocean 
dumping  are  granted.  None  of  the 
material  will  be  packaged  in  any  way. 
The  dredged  material  firom  the  Inlet 
disposed  of  at  this  site  in  the  past  has 
been  at  least  80%  sand. 

D.6.5.  Feasibility  of  Surveillance  and 
Monitoring  [40  CFR  228.6(aK5)] 

SurveiDance  of  disposal  operations  at 
the  proposed  sit^  could  be  achieved 
from  shore,  helicopter,  ^r  shiprider. 
Periodic  monitonng  by  EPA,  the  Corps 
of  Engineers,  and  permittees  will 
ccmtinue  for  as  long  as  the  site  is  used. 
Additional  monitoring  will  be  required  if 
dredging  volumes  and/or  characteristics 
of  the  dredged  material  are  changed 
significantly  to  assure  that  adverse 
impacts  do  not  develop.  Periodic  reports 
of  monitoring  opnations  will  be  made 
available  to  interested  persons  upon 
request  If  evidence  of  significant 
adverse  environmental  effects  is  found. 
EPA  will  take  appropriate  steps  to  limit 
or  terminate  dumping  at  the  site.  | 

D.6.6.  Dispersal,  Horizontal  Transport, 
and  Vertical  Mixing  Characteristics  of 
the  Area,  Including  Prevailing  Current 
Direction  and  Velocity,  if  Any  [40  CFR 
228.6(a)(6)J 

Dredged  materials  characteristically 
exhibit  dispersion  of  fine  material  and 
subsequent  elevated  levels  of  suspended 
sediment  and  turbidity  when  they  are 
disposed.  The  material  to  be  dredged 
from  Manasquan  Inlet  is  similar  in 
composition  to  the  disposal  site  and  is 
composed  primarily  of  sand,  minimizing 
the  degree  of  resnspension  and  increase 
in  turbidity.  Generally,  nearshore 
current  flows  are  towards  the  southwest 
and  onshore.  In  general,  transport  of 
suspended  solids  from  dredged  material 
disposal  will  depend  primarily  upon  the 
speed  and  direction  of  the  wind  and 
upon  the  direction  of  tidal  currents. 

D.6.7.  Existence  and  Effects  of  Current 
and  Previous  Discharges  and  Dumping 
in  the  Area  (Including  Cumulative         1 
Effects)  [40  CFR  228.6(a)(7)I  | 

Chemical  and  biological  data  suggest 
that  previous  dumping  of  dredged 
material  at  the  site  has  produced  no 
significant  adverse  impacts  on  the  water 
quality  at  the  proposed  site.  EPA 
contracted  survey  data  did  not  indicate 
any  trends  attributable  to  previous  or 
current  disposal  of  dredged  material.  No 
major  differences  in  finfish  and  shellfish 
species  or  numbers  were  found  in  the 
surveys  within  and  adjacent  to  the  site. 


D.6.a  interference  With  Shipping, 
Pishing.  Recreatioii,  Mineral  Extraction, 
Desalinwhon.  Fish  and  Shellfish  Culture, 
Areas  of  Special  Scientific  Importance, 
and  Other  Le^lisMite  Uses  of  the  Ocean 
[40CFR22a8(a)(a^ 

The  proposed  Manasquan  site  is  not 
located  within  a  major  shipping  lane.  No 
navigational  problems  related  to 
dredged  material  disposal  at  this  site 
have  been  reported  to  date.  No  mineral 
extraction  or  fish  and  shellfish  culture 
exist  or  are  planned  near  the  dumpsite. 
Desalination  does  not  occur  near  the 
site.  There  are  no  unique  resources  of 
special  scientific  importance  in  the 
disposal  area  due  to  the  small  size  of  the 
disposal  area  in  relation  to  the  New 
Yoric  Kght. 

D.6.9.  The  Existing  Water  Quality  and 
Ecology  of  the  Site  as  Determined  by 
Available  Data  or  by  Trend  Assessment 
or  Baseline  Surveys  [40  CFR  228.6(a)(9)l 

Environmental  surveys  of  the  site 
were  conducted  in  1979  by  an  EPA 
contractor.  The  study  revealed  coastal 
water  similar  in  water  quality  and 
thermohaline  structure  to  other  coastal 
areas  of  New  York  and  New  Jersey.  The 
benthic  community  was  dominated  by 
deposit-feeders,  ubiquitous  throughout 
the  study  area,  but  very  patchily 
distributed.  These  species  are 
opportunistic  and  characteristic  of 
sandy,  dynamic  environments.  The 
fauna  at  the  proposed  site  are  thus  well 
adapted  to  survivie  future  disposal 
operations. 

D.6.10.  Potentiality  for  the  Development 
or  recruitnwBt  of  nuisance  species  in  the 
disposal  site.  (40  CFR  228j6(a)(10)] 

Previous  disposal  at  the  proposed 
Manasquan  site  has  not  caused  any 
development  of  nuisance  species  at  the 
site.  There  are  no  components  in  the 
dredged  material  which  would  attract  or 
recruit  nuisance  species  to  the  site. 

D.&11.  Existence  at  or  in  Close 

Proximity  to  the  Site  of  Any  Significant 
Natural  or  Cultural  Feature  of  Historical 
Importance  [40  CFR  22a6(a)(ll]] 

No  such  areas  have  been  identified  at 
the  proposed  Manasquan  site  or  in  areas 
likely  to  be  affected  by  dredged  material 
disposal  at  the  site. 

D.  7    Absecon 

D  J.l.  Geop^phical  Position,  Depth  ot 
Water,  Bottom  Topography,  and 
Distance  From  Coast  [40  CFR 
228.6(a)(1)] 

The  proposed  site,  Absecon,  is 
approximately  0.28  square  nautical 
miles  in  size.  Its  comer  coordinates  are 
given  above.  Water  depth  is 


approximately  18  meters.  The  site  is 
located  approximately  0.5  nautical  miles 
southeast  of  Absecon  Inlet,  New  Jersey, 
and  is  approximately  5.5  nautical  miles 
offrirare.  The  bottom  topography  is 
characterized  by  ridges  and  swales.  The 
sediment  composition  at  die  site 
averages  92.8%  land,  7.0%  silt  and  clay, 
and  0.2%  gravel. 

D.7.2.  Location  in  Relation  to  Breeding, 
Spawning.  Nursery,  Feeding,  or  Passage 
Areas  of  Living  Resources  in  Adult  or 
Juvenile  Phases  [40  CFR  228.6(a)(2)] 

The  site  does  not  encompass  any 
known  unique  breeding,  spawning, 
nursery,  or  passage  areas  of  nekton, 
marine  manunals,  or  birds.  Marine 
mammals  including  whales,  dolphins, 
and  sea  turtles  frequent  the  New  York 
Bight  on  a  seasonal  basis,  and  shellfish 
grounds  including  clams,  quahogs, 
scallops,  and  lobsters  can  be  found 
throughout  the  Bight  The  Bight  also 
supports  large  commercial  and 
recreational  fisheries.  The  proposed 
dredged  material  disposal  site  was 
selected  because  of  its  locati(»  outside 
of  major  commercial  and  recreational 
fishing  areas,  and  does  not  constitute  a 
unique  site  within  the  Bight  or  any  of 
these  species. 

D.7.3.  Location  in  Relation  to  Beaches 
and  Other  Amenity  Areas 

The  proposed  site  is  approximately  5.5 
nautical  miles  offshore.  Absecon  Inlet 
and  nearby  beaches  provide  important 
recreational  areas  and  many  tourists 
utilize  these  areas  during  thi^  summer 
months.  However,  the  release  of 
material  at  the  site  is  not  expected  to 
adversely  affect  the  shoreline,  public 
health,  or  aesthetics. 

D.7.4.  Types  and  Quantities  of  Wastes 
Proposed  to  be  Disposed  of,  and 
Proposed  Methods  of  Release,  Including ' 
Methods  of  Packing  the  Waste,  if  Any 
[40  CFR  228.6(a)(4)J  ' 

In  the  past  this  site  has  received 
approximately  200.000  cubic  yards  of 
material  every  year.  Only  dredged 
material  consisting  of  sands,  silts,  and 
clays  will  be  disposed  of  at  the  site.  All 
dredged  materials  must  satisfy  EPA 
criteria  before  any  permits  for  ocean 
dumping  are  granted.  None  of  the 
material  will  be  packaged  in  any  way. 
The  dredged  material  fit>m  the  Inlet, 
disposed  of  at  this  site  in  the  past  has 
been  at  least  80%  sand. 

D.7.5.  Feasibility  of  Surveillance  and 
Monitoring  [40  CFR  228.6(a)(5)} 

SorveiMance  of  disposal  operations  at 
the  proposed  site  could  be  achieved 
from  shore,  helicopter,  or  shiprider. 


Periodic  monitoring  by  EPA,  the  Corps 
of  Engineers,  and  permittees  will 
continue  for  as  long  as  the  site  is  used. 
Additional  monitoring  will  be  required  if 
dredging  volumes  and/ or  characteristics 
of  the  dredged  material  change 
significantly  to  ensure  that  adverse 
impacts  do  not  develop.  Periodic  reports 
of  monitoring  operations  will  be  made 
available  to  interested  persons  upon 
request.  If  evidence  of  significant 
adverse  environmental  effects  is  found. 
EPA  will  take  appropriate  steps  to  limit 
or  terminate  dimiping  at  the  site. 

D.7.6.  Dispersal,  Horizontal  Transport 
and  Vertical  Mixing  Characteristics  of 
the  Area,  Including  Prevailing  Current 
Direction  and  Velocity,  if  any  [40  CFR 
228.6(a)(6)] 

Dredged  materials  charactnristically 
exhibit  dispersion  of  fine  material  and 
subsequent  elevated  levels  of  suspended 
sediment  and  turbidity  when  they  6ire 
disposed.  The  material  to  be  dredged 
from  Absecon  Inlet  is  similar  in 
composition  to  the  disposal  site  and  is 
composed  primarily  of  sand,  minimizing 
the  degree  of  resuspension  and  increase 
in  turbidity.  Generally,  nearshore 
current  flows  are  towards  the  southwest 
and  onshore.  In  general,  transport  of 
suspended  solids  from  dredged  material 
disposal  will  depend  primarily  upon  the 
speed  and  direction  of  the  wind  and 
upon  the  direction  of  tidal  currents. 

D.7.7.  Existence  and  Effects  of  Current 
and  Previous  Discharges  and  Dumping 
in  the  Area  (Including  Cumulative 
Effects)  [40  CFR  228.e(a)(7)l   > 

Chemical  and  biological  data  suggest 
that  previous  dumping  of  dredged 
material  at  the  site  has  produced  no 
significant  adverse  impacts  on  the  water 
quality  at  the  proposed  site.  EPA 
contracted  survey  data  did  not  indicate 
any  trends  attributable  to  previous  or 
current  disposal  of  dredged  material.  No 
major  differences  in  finfish  and  shellfish 
species  or  numbers  were  found  in  the 
surveys  within  and  adjacent  to  the  Site. 

D.7.8.  Interference  With  Shipping. 
Fishing,  Recreation,  Mineral  Extraction, 
Desalination,  Fish  and  Shellfish  Culture, 
Areas  of  Sp^at  Scientific  importance, 
and  Other  Legitiniate  Uses  of  the  Ocean. 
[40  CFR  228.6(a)(8)j 

The  proposed  Absecon  site  is  not 
located  widiin  a  major  shipping  lane.  No 
navigational  problems  related  to 
dredged  material  disposal  at  this  site 
have  been  reported  to  date.  No  mineral 
extraction  or  fish  aiul  shellfish  culture 
exist  or  are  planned  near  the  dumpsite. 
Desalination  does  not  occur  near  the 
site.  There  are  no  unique  resources  of 
special  scientific  importance  in  the 


disposal  area  due  to  the  small  size  of  the 
disposal  area  in  relation  to  the  New 
York  Bight 

D.7.9.  The  Existing  Water  Quality  and 
Ecology  of  the  Site  as  Determined  by 
Available  Data  or  by  Trend  Assessment 
or  baseline  surveys  [40  CFR  228.6(a)(9)l 

Environmental  surveys  of  the  site 
were  conducted  in  1979  by  an  EPA 
contractor.  The  study  revealed  coastal 
water  similar  in  water  quality  and 
thermohaline  structure  to  other  coastal 
areas  of  New  York  and  New  Jersey.  The 
benthic  community  was  dominated  by 
deposit-feeders,  ubiquitous  throughout 
the  study  area,  but  very  patchily 
distributed.  These  species  are 
opportunistic  and  characteristic  of 
sandy,  dynamic  environments.  Hie 
fauna  at  the  proposed  site  are  thus  well 
adapted  to  survive  future  disposal 
operations. 

D.7.ia  {Potentiality  for  the  Development 
or  Recruitment  of  Nuisance  Species  in 
the  Disposal  Site  (40  CFR  Z28.6(aKlO)] 

Previous  disposal  at  the  proposed 
Absecon  site  has  not  caused  any 
development  of  nuisance  species  at  the 
site.  There  are  no  components  in  the 
dredged  material  which  would  attract  or 
recruit  nuisance  species  to  the  site. 

D.7.11.  Existence  at  or  in  Close 

Proximity  to  the  Site  of  any  Significant 
Natural  or  Cultiural  Feature  of  Historical 
Importance  [40  CFR  228.6(a)(ll)] 

No  such  areas  have  been  identified  at 
the  proposed  Absecon  site  or  in  areas 
likely  to  be  affected  by  dredged  material 
disposal  at  the  site. 

D£  Cold  Spring 

D.8.1.  Geographical  I\>sition,  Depth  of 
Water,  Bottom  Topography,  and 
Distance  Prom  Coast  (40  CFR 
228.6(a)(1)] 

The  proposed  site.  Cold  Spring,  is 
approximately  0.13  square  nautical 
miles  in  size.  Its  comer  coordinates  are 
given  above.  Water  depth  is 
approximately  9  meters.  The  site  is 
located  apjnoximately  1.0  nautical  miles 
southwest  of  Cold  Spring  Inlet  New 
Jersey,  and  is  approximately  0.7  nautical 
miles  offshore.  The  bottom  topography 
is  characterized  by  ridges  and  swales. 
The  sediment  composition  at  the  site 
averages  96.5%  sand,  2.7%  silt  and  clay, 
and  0.8%  gravel  Furthermore.  Cold 
Spring  Inlet  and  the  prc^xised  site  are 
located  within  sliellfish  closure  zones. 


D.8.2.  Location  in  Relation  to  Breeding, 
Spawning,  Nursery.  Feeding,  or  Passage 
Areas  of  Living  Resources  in  Adult  or 
Juvenile  Phases  [40  CFR  228.6(a)(2)] 

The  site  does  not  encompass  any 
known  unique  breeding,  spawning, 
nursery,  or  passages  areas  of  nekton, 
marine  mammals,  or  birds.  Marine 
mammals  including  wdiales,  dolphins, 
and  sea  turtles  frequent  the  New  York 
Bight  on  a  seasonal  basis,  and  shellfish 
grounds  including  rlams.  quahogs, 
scallops,  and  lobsters  can  be  found 
throughout  die  Bight  The  Bight  also 
supports  large  commercial  and 
recreational  fisheries.  The  proposed 
dredged  material  disposal  site  was 
selected  because  of  its  location  outside 
of  major  commercial  and  recreational 
fishing  areas,  and  does  not  constitute  a 
unique  site  tvithin  the  Bight  or  any  of 
these  species. 

D.8.3.  Location  in  Relation  to  Beaches 
and  Other  Amenity  Areas 

The  proposed  site  is  approximately  0.7 
nautical  miles  offshore.  Cold  Spring 
Inlet  and  nearby  beaches  provide 
important  recreational  areas  and  many 
tourists  utilize  these  areas  during  the 
summer  months.  However,  the  release  of 
material  at  the  site  is  not  expected  to 
adversely  affect  the  shoreline,  public 
health,  or  aesthetics.  Furthermore,  Cold 
Spring  Inlet  and  the  proposed  site  are 
within  shellfish  closure  areas. 

D.8.4.  Types  and  Quantities  of  Wastes 
Proposed  to  be  Disposed  of,  and 
Proposed  Methods  of  Release.  Including 
Methods  of  Packing  the  Waste,  if  Any. 
"(40CFR22a6(a)(4)] 

In  die  past  this  site  has  received 
approximately  50,000  cubic  yards  of 
material  bi-annually.  Only  dredged 
material  consisting  of  sands,  silts,  and 
clays  will  be  disposed  of  at  the  site.  All 
dredged  materials  must  satisfy  EPA 
criteria  before  any  permits  for  ocean 
dumping  are  granted.  None  of  the 
material  will  be  packaged  in  any  way. 
The  dredged  material  from  the  Inlet, 
disposed  of  at  this  site  in  the  past  has 
been  primardy  sand 

D.8.5.  Feasibility  of  Surveillance  and 
Monitoring  [40  CFR  228.6(a)(5)] 

Surveillance  of  disposal  operations  at 
the  proposed  site  could  be  achieved 
from  shore,  helicopter,  or  shiprider. 
Periodic  monitoring  by  EPA,  the  Corps 
of  Engineers,  and  permittees  will 
continue  for  as  long  as  the  site  is  used. 
Additional  monitoring  will  be  required  if 
dredging  volinnes  and/or  characteristics 
of  the  dredged  material  change 
significandy  to  ensure  that  adverse 
impacts  do  not  develop.  Periodic  reports 
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of  monitoring  operations  will  be  made 
available  to  interested  persons  upon 
request  If  evidence  of  signincant 
adverse  environmental  effects  is  found, 
EPA  will  take  appropriate  steps  to  limit 
or  terminate  dumping  at  the  site. 

D.8.6  Ehspersal.  Horizontal  Transport, 
and  Vertical  Mixing  Characteristics  of 
the  Area,  Including  PrevaiUng  Current 
Direction  and  Velocity,  if  Any  [40  CFR 
228.6(a)(6]]. 

Dredged  materials  characteristically 
exhibit  dispersion  of  fine  material  and 
subsequent  elevated  levels  of  suspended 
sedunenl  and  turbidity  when  they  are 
disposed.  The  material  to  be  dredged 
from  Cold  Spring  Inlet  is  similar  in 
composition  to  the  disposal  site  and  is 
composed  primarily  of  sand,  minimizing 
the  degree  of  resuspension  and  increase 
in  turbidity.  Generally,  nearshore 
current  flows  are  towards  the  southwest 
and  onshore.  In  general,  transport  of 
suspended  solids  from  dredged  material 
disposal  will  depend  primarily  upon  the 
speed  and  direction  of  the  wind  and 
upon  the  direction  of  tidal  currents. 

D.8.7.  Existence  and  Effects  of  Current 
and  Previous  Discharges  and  Dimiping 
in  the  Area  (Including  Cumulative 
Effects)  (40  CFR  228.6)(a)(7)] 

Chemical  and  biological  data  suggest 
that  previous  dumping  of  dredged 
material  at  the  site  has  produced  no 
significant  adverse  impacts  on  the  water 
quality  at  the  proposed  site.  EPA 
contracted  survey  data  did  not  indicate 
any  trends  attributable  to  previous  or 
current  disposal  of  dredged  material.  No 
major  differences  in  finfish  and  shellfish 
species  or  numbers  were  found  in  the 
surveys  within  and  adjacent  to  the  site. 

D.8.8.  Interference  With  Shipping, 
Fishing,  Recreation,  Mineral  Extraction, 
Desalination,  Fish  and  Shellfish  Culture, 
Areas  of  Special  Scientific  Importance, 
and  Other  Legitimate  Uses  of  the  Ocean 
[40  CFR  22a6(a)(8)l 

The  proposed  Cold  Spring  site  is  not 
located  within  a  major  shipping  lane.  No 
navigational  problems  related  to 
dredged  material  disposal  at  this  site 
have  been  reported  to  date.  No  mineral 
extraction  or  fish  and  shellfish  culture 
exist  or  are  planned  near  the  dumpsite. 
Desalination  does  not  occur  near  the 
site.  There  are  no  unique  resources  of 
special  scientific  importance  in  the 
disposal  area  due  to  the  small  size  of  the 
disposal  area  in  relation  to  the  New 
York  Bight. 

D.8.9.  The  Existing  Water  Quahty  and 
Ecology  of  the  Site  as  Determined  by 


Available  Data  or  by  Trend  Assessment 
or  Baseline  Survey  [40  CFR  22a6(a)(9)] 

Environmental  surveys  of  the  site 
were  conducted  in  1979  by  an  EPA 
contractor.  The  study  revealed  coastal 
water  similar  in  water  quality  and 
thermohaline  structure  to  other  coastal 
areas  of  New  York  and  New  Jersey.  The 
benethic  community  was  dominated  by 
deposited-feeders.  ubiquitous 
throughout  the  study  area,  but  very 
patchily  distributed.  These  species  are 
opportunistic  and  characteristic  of 
sandy,  dynamic  environments.  The 
fauna  at  the  proposed  site  are  thus  well 
adapted  to  survive  future  disposal 
operations. 

D.8.10.  Potentiality  for  Development  or 
Recruitment  of  Nuisance  Species  in  the 
Disposal  Site  [40  CFR  22&6(a)(10)] 

Previous  disposal  at  the  proposed 
Cold  Spring  site  has  not  caused  any 
development  of  nuisance  species  at  the 
site.  There  are  no  components  In  the 
dredged  material  which  would  attract  or 
recruit  nuisance  species  to  the  site. 

D.8.11  Existence  at  or  in  Close  Proximity 
to  the  Site  of  Any  Significant  Natural  or 
Cultural  Feature  of  Historical 
Importance  (40  CFR  228.6(a)(ll)] 

No  such  areas  have  been  identified  at 
the  proposed  Cold  Spring  site  or  in  areas 
likely  to  be  affected  by  dredged  material 
disposal  at  the  site.  E.  Proposed  Action 

E.  Proposed  Action  . 

The  EIS  concludes  that  the  proposed 
sites  may  appropriately  be  designated 
for  use.  The  proposed  sites  are 
compatible  with  the  general  criteria  and 
specific  factors  used  for  site  evaluation. 

The  designation  of  the  Rockaway, 
East  Rockaway,  Jones,  Fire  Island, 
Shark  River,  Manasquan,  Absecon,  and 
Cold  Spring  sites  as  EPA  approved 
ocean  dumping  sites  is  being  published 
as  proposed  rulemaking.  Management  of 
these  sites  will  be  designated  to  the 
Regional  Administrator  of  Region  II. 

It  should  be  emphasized  that,  if  an 
ocean  dumping  site  is  designated,  such  a 
site  designation  does  not  constitute  or 
imply  EPA's  approval  of  actual  disposal 
of  materials  at  sea.  Before  ocean 
dumping  of  dredged  material  at  a  site 
may  commence,  the  U.S.  Army  Corps  of 
Engineers  must  evaluate  a  permit 
application  according  to  EPA's  ocean 
dumping  criteria.  EPA  has  the  right  to 
disapprove  the  actual  dumping  if  it 
determines  that  environmental  concerns 
under  the  Act  have  not  been  met 

F.  Regulatory  Assessments 

Under  the  Regulatory  Flexibility  Act, 
EPA  is  required  to  peform  a  Regulatory 


Flexibility  Analysis  for  all  rules  which 
may  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
EPA  has  determined  that  this  action  will 
not  have  a  significant  impact  on  small 
entities  since  the  site  designation  will 
only  have  the  effect  of  providing  a 
disposal  option  for  dredged  material. 
Consequentiy,  this  acti9n  does  not 
necessitate  preparation  of  a  Regulatory 
Flexibility  Analysis. 

Under  Executivef  Order  12291,  EPA 
must  judge  whether  a  regulation  is 
"major"  and  therefore  subject  to  the 
requirement  of  a  regulatory  flexibility 
analysis.  This  action  will  not  result  in  an 
annual  effect  on  the  economy  of  $100 
million  or  more  or  cause  any  other 
effects  which  would  result  in  its  being 
classified  by  the  Executive  Order  as  a 
"major"  rule.  Consequentiy,  the  rule 
does  not  necessitate  the  preparation  of  a 
regulatory  impact  analysis. 

The  proposed  rule  does  not  contain 
any  information  collection  requirements 
subject  to  the  Office  of  Management  and 
Budget  review  under  the  Paperwork 
Reduction  Act  of  loea  44  U.S.C.  3501  et 
seq. 

List  of  Subjects  in  40  CFR  Part  228 

Water  pollution  control 
Dated:  May  18, 198& 
Christopher  |.  Daggett. 

Regional  Administrator  for  Region  II. 

In  consideration  of  the  foregoing, 
subchapter  H  of  Chapter  I  of  Titie  40  is 
proposed  to  be  amended  as  set  forth 
below. 

PART  288— (AMENDED] 

1.  The  autiiority  citation  for  Part  228 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  Sections  1412  and  1418. 

2.  Section  228.12  is  amended  by 
removing  the  following  entries  from  the 
"Dredged  Material  Site"  list  in 
paragraph  (a)(3):  Rockaway  Inlet,  Long 
Island,  New  York;  East  Rockaway  Inlet, 
Long  Island,  New  York;  Jones  Inlet  Long 
Island,  New  York:  Fire  Island  Inlet  Long 
Island,  New  York;  Shark  River  Inlet, 
New  Jersey;  Manasquan  Inlet,  New 
Jersey;  Absecon  Inlet,  New  Jersey;  Cold 
Spring  Inlet  New  Jersey;  and  by 
removing  and  reserving  paragraph 
(a](l)(i](G)  and  adding  paragraphs 
(b)(60)  tiutjugh  (b)(67)  to  read  as  follows: 


S22S.12 
authority  for 


of  mWUIQCflMflt 


(b) 


(60)  Rockaway  Inlet  Long  Island.  New 
York  Dredged  Material  Disposal  Site — 
Region  D 

Location:  40*32'30"  N,  73*5TO0"  W; 
40*32'30"  N.  73*5400"  W:  40*32'30"  N, 
73'54'00"  W;  40'32'30"  N.  73*55'00"  W. 

Size:  Approximately  0.38  square  nautical 
miles 

Depth:  Ranges  ham  8  to  11  meters 

Primary  Use:  Dredged  material  disposal 

Period  of  Use:  Continuing  Use 

Restrictions:  Disposal  shall  be  limited  to 
dredged  material  from  Rockaway 
Inlet,  Long  Island,  New  York. 

(61)  East  Rockaway  Inlet,  Long  Island. 
New  York  Dredged  Material  Disposal 
Site — ^Region  II 

Location:  40'34'36"  N,  73*49'00"  W; 

40*35'06"  N.  73*47'06"  W;  40*34'10"  N. 

73*48'36"  W;  40*34'12"  N,  73*4rir'  W. 
Size:  Approximately  0.81  square  nautical 

miles 
Depth:  Ranges  from  6  to^9^eters 
Primary  Use:  Dredged  fl{^ftM4al  disposal 
Period  of  Use:  Continuing  Use 
Restrictions:  Disposal  shall  be  limited  to 

dredged  material  from  East  Rockaway 

Inlet  Long  Island,  New  York. 

(62)  Jones  Inlet  Long  Island,  New  Yoric 
Dredged  Material  Disposal  Site — Region 
U 

Location  40'34'32"  N.  73*39'14"  W; 

40*34'32"  N.  73*3r06"  W;  40*33'48"  N. 

73*37'08"  W;  40*33'4e"  N.  73*39'14"  W. 
Size:  Approximately  1.19  square  nautical 

miles 
Depth:  Ranges  from  7  to  ID  meters 
Primary  Use:  Dredged  material  disposal 
Period  of  Use:  Continuing  Use 
Restrictions:  Disposal  shall  be  limited  to 

dredged  material  from  Jones  Inlet 

Long  Island,  New  York. 

(63)  Fire  Island  Inlet  Long  Island,  New 
York  Dredged  Material  Disposal  Site — 
Region  II 

Location  40*36'49"  N.  73*23'50"  W; 

40*3712"  N.  73*21'30"  W;  40*36'41"  N. 

73*21'20"  W;  40*36'10"  N.  73*2S'40"  W. 
Size:  Approximately  1.09  square  nautical 

miles 
Depth:  Ranges  from  7  to  10  meters 
Primcuy  Use:  Dredged  material  disposal 
Period  of  Use:  Continuing  Use 
Restrictions:  Disposal  shall  be  limited  to 

dredged  material  from  Fire  Island 
'  Iidet  Long  Island.  New  York. 

(64)  Shark  River,  New  Jersey  Dredged 
Material  Disposal  Site — Region  11 

Location  40*12'48"  N.  73*59'45"  W; 

40*12'44"  N,  73*50'06"  W;  40*11'36"  N. 

73*59'28"  W;  40*11*42"  N.  74*00*12"  W. 
Size:  Approximately  0.6  square  nautical 

miles 
Depth:  Approximately  12  meters 
Primary  Use:  Dredged  material  disposal 


Period  of  Use:  Continuing  Use 
Restrictions:  Disposal  shall  be  limited  to 

dredged  material  bom  Shark  River 

Inlet  New  Jersey. 

(65)  Manasquan,  New  Jersey  Dredged 
Material  Disposal  Site — ^Region  fl 

Location  40*06'36"  N,  74*01'34"  W; 

40*0619'  N,  74'01'39"  W;  40*08'18"  N, 

74*01'53"  W;  40*06'41"  N.  74*01'51''  W. 
Size:  Approximately  0.11  square  nautical 

miles 
Depth:  Approximately  7  meters 
Primary  Use:  Dredged  material  disposal 
Period  of  Use:  Continuing  Use 
Restrictions:  Disposal  shall  be  limited  to 

dredged  material  from  Manasquan 

Inlet  New  Jersey. 

(66)  Absecon  Inlet  New  Jersey  Dredged 
Material  Disposal  Site — ^Region  II 

Location  39*20*39"  N.  74*18*43"  W; 

39*20*30**  N,  74*18*25"  W;  M*20*03*'  N. 

74*18*43"  W;  39*20*12"  N.  7419'01"  W. 
Size:  Approximately  0.28  square  nautical 

miles 
Depth:  Approximately  18  meters 
Primary  Use:  Dredged  material  disposal 
Period  of  Use:  Continuing  Use 
Restrictions:  Disposal  shall  be  limited  to 

dredged  material  from  Absecon  Inlet 

New  Jersey. 

(67)  Cold  Spring  failet,  New  Jersey 
Dredged  Material  Disposal  Site — Region 
U 

Location  38*55'52"  N.  74'5SW  W; 

38*55'3r  N,  74*52'55~  W:  38*55'23'*  N, 

74*53*27"  W;  38*55'38"  N.  74*53'36"  W. 
Size:  Approximately  0.13  square  nautical 

miles 
Depth:  Approximately  9  meters 
Primary  Use:  Dredged  material  disposal 
Period  of  Use:  Continuing  Use 
Restrictions:  Disposal  shaU  be  limited  to 

dredged  material  from  Gold  Spring 

Inlet  New  Jersey. 
(PR  Doc.  88-12197  Filed  5-31-48: 8:46  am] 
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40  CFR  Part  763 
IOPTS-S2036F^  FRL-3390-C1 

Asbestos;  Release  of  Information  for 
Public  Conunent;  Extension  of 
Comment  Period 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Extension  of  comment  period. 


;  This  notice  extends  the 
period  for  public  comment  on  eight 
documents  supporting  the  final  rule  to 
ban  and  phase  out  the  use  of  asbestos. 
The  eight  documents,  which  are  set  forth 
in  the  Supplementary  Information,  were 
added  to  the  public  docket  on  April  1, 


1988  and  on  May  4, 1988.  EPA  has 
received  several  requests  to  extend  the 
comment  period  and  has  decided  to 
extend  the  comment  period  on  all  eight 

documents. 

DATE:  Comments  on  the  documents 
should  be  received  by  June  30, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  M.  Stahl  Acting  Director,  TSCA 
Assistance  Office  (TS-799).  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency.  Rm.  EB-44, 401  M  St., 
SW.,  Washington.  DC  2046a  (202  554- 
1404). 

SUPPLEMENTARY  INFORMATION:  The 

Environmental  Protection  Agency  (EPA) 
proposed  a  rule  to  ban  and  phase  out 
the  use  the  use  of  asbestos  that  was 
published  in  the  Federal  Register  on 
January  29, 1986  (51  FR  3738).  Since  tiiat 
time,  the  Agency  has  reviewed 
numerous  comments  on  the  proposal 
and  testimony  from  the  legislative 
hearings  and  the  cross-examination 
proceedings.  As  a  result  of  this  process 
EPA  has  updated  the  data  base  and 
analyses  that  will  be  used  to  support  the 
final  rule. 

On  April  1, 1988,  EPA  placed  tiie 
following  documients  in  the  pubUc 
rulemaking  docket  the  Asbestos 
Exposure  Assessment  the  Asbestos 
Modeling  Study,  the  Nonoccupational 
Asbestos  Exposure  Report  and  the 
Regulatory  Impact  Analysis  (53  FR 
10546).  EPA  allowed  interested  persons 
until  May  31, 1988.  to  oononent  on  these 
four  documents,  which  were  primarily 
updates  of  documents  previously 
released  for  pubUc  comment  in 
conjunction  with  the  January  29, 1986 
proposed  rule. 

On  May  4, 1988,  four  additional 
documents  were  placed  in  the  public 
docket:  the  Health  Hazard  Assessment 
of  Non-Asbestos  Fibers,  the  Review  of 
Recent  Epidemiological  Investigations 
on  Populations  E^qiosed  to  Selected 
Non-Asbestos  Fibers,  die  Durable  Fiber 
Exposure  Assessment  and  the  Durable 
Fiber  Industry  Profile  and  Market 
Outiook  (53  FR  15857).  These  documents 
updated  the  factual  information  on 
fibers  that  are  substitutes  for  asbestos. 
The  Agency  established  June  14, 1988  as 
the  deadline  for  public  comment  on 
these  four  latter  documents. 

EPA  has  received  several  requests  for 
an  extension  of  the  comment  period  on 
the  grounds  that  among  other  reasons, 
the  time  period  for  comment  was 
insufficient  in  light  of  the  amount  of 
iilformation  in  these  documents.  The 
Agency  believes  the  time  allowed  for 
comment  is  adequate  and  reasonable  in 
view  of  the  nature  of  these  records,  but 
in  the  interest  of  receiving  informed 
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comment,  EPA  has  decided  to  extend 
the  comment  period  to  June  30, 1988  on 
all  documents  related  to  the  asbestos 
ban  and  phase  out  rule  which  were 
recently  placed  in  the  public  docket. 

List  of  Subjects  in  40  CFR  Part  763 

Environmental  protection.  Hazardous 
substances.  Reporting  and 
recordkeeping  requirements.  Asbestos. 

Dated:  May  26, 198a 

Charim  L.  Elkins, 

Director.  Office  of  Toxic  Substances. 
[FR  Doc  88-12301  Hied  5-27-88:  2:54  pm] 
■LUNG  COOC  mo  so  M 


GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Part  101-41 

Transportation  Documentation  and 
Audit;  Raviaion  of  Standard  Form 
1170,  Redemption  of  Unused  Ticfcets 

AGENCY-.;  Federal  Supply  Service,  GSA. 
ACTION:  Proposed  rule. 


summary:  The  General  Services 
Administration  (GSA)  proposes  to 
amend  the  Federal  Property 
Martagement  Regulations,  Part  101-41  by 
revising  Standard  Form  (SF)  1170, 
Redemption  of  Unused  Tickets,  to  make 
it  suitable  for  automated  preparation. 
Currently,  the  SF  1170  is  SVi  by  7% 
inches  and  consists  of  an  original  and 
three  copies  assembled  in  snapout 
carbon-interleaved  sets.  The  original 
and  the  last  copy  are  of  buff-punched- 
card  stock  and  the  remaining  copies  are 
of  white  paper  stock.  Although  the 
present  card  stock  form  is  durable  and 
easy  to  file,  it  is  difficult  to  prepare 
using  electronic  data  processing  (EDP) 
printers.  The  GSA  proposes  to  make  the 
SF  1170  available  in  both  standard  8V^ 
by  11-inch  paper  stock  (as  pin-fed  sets 
of  three),  and  in  EDP  format,  thereby 
enabling  form  preparation  on  either 
typewriters  or  automated  printers. 
DATE  Conunents  must  be  received  no 
later  than  July  1. 1988. 
AODRESS:  Comments  should  be  sent  to 
the  General  Services  Administration 
(FWCP),  Washington,  DC  20405. 
FOn  FURTHER  INFORMATION  CONTACT 

John  W.  Sandfort,  Chief,  Regulations, 
Procedures,  and  Review  Branch,  Office 


of  Transpertation  Audits.  (Commercial 
202-786-3065  or  FTS  786-3065). 
SUPPIEMENTARY  INFORMATION:  GSA 

proposes  that  the  current  punched-card 
format  SF  1170  be  replaced  with:  (a)  Pre- 
printed set  of  three  SF  1170's  on 
standard  8V4  by  11-inch,  four  part 
carbon-interleaved  paper  with  Vi-inch 
pin-fed  strips  on  the  margins,  and  with 
perforations  between  each  form,  and  (b) 
a  prescribed  SF  1170-^DP  format  for  use 
on  blank  8^  by  11-inch,  four  part 
carbon-interieaved  computer  paper  with 
positioning  instructions.  Both 
replacements,  like  the  current  SF  1170, 
would  be  suitable  for  mailing  in  a 
standard  window  envelope.  The 
positioning  instructions  would  read  as 
follows:  "Name  and  address  of  carrier 
must  begin  at  line  13.  column  9.  and 
must  be  no  longer  than  31  characters 
and  5  lines.  Name  and  address  of 
agency  to  which  refund  is  to  be  made 
must  begin  at  line  13.  column  48,  and 
must  be  no  longer  than  31  characters 
and  5  lines.  Fold  marks  must  be  located 
at  line  22  and  line  45." 

The  GSA  has  determined  that  this  rule 
is  not  a  major  rule  for  the  purpose  of 
Executive  Order  12291  of  February  17, 
1981,  because  it  is  not  likely  to  result  in 
an  annual  effect  on  the  economy  of  $100 
million  or  more;  a  major  increase  in 
costs  to  consumers  or  others;  or 
significant  adverse  effects.  The  GSA  has 
based  all  administrative  decisions 
underlying  this  rule  on  adequate 
information  concerning  the  need  for,  and 
consequences  of,  this  rule;  has 
determined  that  the  potential  benefits  to 
society  from  this  rule  outweigh  the 
potential  costs  and  has  maximized  the 
net  benefits;  and  has  chosen  the 
alternative  approach  involving  the  least 
net  cost  to  society. 

Pursuant  to  the  provisions  of  section  3 
of  the  Regulatory  FlexibiUty  Act  (5 
U.S.C.  605(b)),  the  GSA  has  also 
determined  that  this  final  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Therefore,  no  regulatory  flexibility 
analysis  has  been  prepared. 

The  reporting  forms  required  by  this 
regulation  are  not  subject  to  the 
provisions  of  Pub.  L  96-511,  the 
Paperwork  Reduction  Act  of  1980,  and 
FIRMR  201-45.6. 


List  of  Subjects  in  41  CFR  Part  101-41 

Accounting,  Air  Carriers,  Claims, 
Passenger  service,  Transportation. 

GSA  proposes  to  amend  41  CFR  Part 
101-41  as  follows: 

PART  101-41— TRANSPORTATION 
DOCUMENTATION  AND  AUDIT 

1.  The  authority  citation  for  Part  101- 
41  continues  to  read  as  follows: 

Authority:  31  U.S.C  3726  and  40  U.S.C. 
486(c). 

Subpart  101-41.2— Passenger 
Transportation  Sarvlcas  Furnished  for 
ttM  Account  of  tha  United  States 

2.  Section  101-41.202  is  amended  by 
adding  paragraph  (h)  to  read  as  follows: 

§101-41.202    Standard  forms  relating  to 
passenger  transportatioa 

*        *      -  *        *        • 

(h)  SF  1170-EDP  (Electronic  Data 
Processing),  Redemption  of  Unused 
Tickets.  (Computer-generated). 

3.  Section  101-41.202-2  is  revised  to 
read  as  follows: 

§101-41.202-2    SF  1170,  Redemption  of 
Unused  Tidcets. 

(a)  SF  1170  and  SF  1170-EDP 
(computer-generated)  consist  of  an 
original  and  three  copies  which  are 
carbon-interleaved  for  simultaneous 
preparation. 

(b)  Three  SFs  1170  are  printed  on 
standard  8^  by  11-inch,  four  part 
carbon-interleaved  paper  with  V^-inch 
pin-fed  strips  on  the  margins,  and 
perforations  between  each  form. 

(c)  SF  1170-EDP  (computer-generated) 
must  be  printed  on  standard  8V^  by  11- 
inch,  four  part  carbon-interleaved  paper 
with  V^-inch  pin-fed  strips  on  the 
margins.  SF  1170-EDP  must  be 
positioned  so  that  the  name  and  address 
of  the  carrier  begin  at  line  13,  column  9, 
and  must  be  no  longer  than  31 
characters  and  5  lines.  The  name  and 
address  of  the  agency  to  which  the 
refund  is  to  be  made  must  begin  at  line 
13.  column  48,  and  must  be  no  longer 
than  31  characters  and  5  lines.  Fold 
marks  must  be  located  at  line  22  and 
line  45.  The  SF  1170-£DP  most  conform 
to  the  exact  wording  as  the  approved 
Standard  Form. 

4.  Section  101-41.202-5  is  amended  by 
revising  paragraph  (a)  as  follows: 


§  101-41.202-5    Procurement  of  standard 
forms  by  agencies  and  carriers. 

(a)  Agencies  may  obtain  supplies  of 
SF  1169  and  SF  1170-as8emblies  fix)m 
GSA  by  submitting  a  requisition  in 
FEDSTRIP/MILSTRIP  format  to  GSA's 
Federal  Supply  Service,  Furniture 
Commodity  Center  (FCNI),  Washington, 
DC  20406.  With  respect  to  the  GTR 
assemblies,  FCNI  maintains  a  record  of 
the  serial  numbers  imprinted  on  the 
forms  and  the  names  and  mailing 
addresses  of  the  receiving  agencies. 


Where  feasible,  agencies  should  request 
that  the  name  and  address  of  the  office 
to  be  billed  for  payment  of  charges  be 
preprinted  on  each  SF  1169  and  that  the 
name  and  address  of  the  office  to 
receive  the  refund  be  preprinted  on  each 
SF  1170.  No  other  overprinting  on  SF 
1160,  SF  1170,  or  SF  1170-EDP 
(computer-generated)  is  permitted 
unless  specifically  approved  in  writing 
by  the  Director,  Office  of  Transportation 
Audits  (FW).  GSA. 


§101-41.4901-1170    [Revised] 

5.  Section  101-41.4901-1170  is  revised. 

(Note:  SF  1170  is  being  revised;  however,  it 
will  not  be  published  in  the  final  rule.  A 
facsimile  of  the  proposed  three  set  SF  1170 
and  the  proposed  EDP  format  SF  1170  are 

illustrated  in  Attachment  A  of  this  proposed 
rule.) 

Dated:  May  10, 1988. 
Donald  C  ].  Gray, 

Commissioner,  Federal  Supply  Service. 
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Attacbaent  A 
SF  1170,  Redemption  of  Orraeed  Tickets 


Attachment  A 

SF  1170-EDP  (Electronic  Data  Processing) 
Redemption  of  Unused  Tickets,  (Computer-generated) 
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BEDQ«>TION  OF  UNUSED  TICKETS 

-  OBIGINAL 

APPnOPRlATION 

CONTROL  NO. 

GOVERNMENT 
REOUbSr   (GTR) 
TRANSPORTATION 
NO. 

DATE  GTR 
ISSUED 

PLACE  CTR 
I.'vSUED 

(NAI1E  AND  ADDRESS  OF  CARRIER) 


(NAME  AND  ADDRESS  OF  AGEI4CY 
TO  MUCH  REFUND  IS  TO  BE  MADE) 


GENTLEMEN:   REFUND  IS  REQUESTED  FOR  UJFUnNISIIED  TRANSPORTATION  SERVICES  INDICATED 
BELOW:   ANY  UNUSED  TICKETS  INVOLVED  ARE  ATTAOIED. 


ORIGIN 


FORM  NO. 
REFUND 


DESTI- 
NATION 


TICKET  NO. 


PAX/ACCOM.* 


UJU.OED  FI«]M 
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FOR  CARRIER'S 
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AMOUNT  OF 
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•ro.  OF  PASSENGERS  OR  NO.   &  TYPE  OF  ACCOHIODATIOH 
REMARKS 


TOTAL  $ 


iHsrnucTioNS 

1.  CARRIERS  SIOULD  NOT  EFFECT  ADJUSTMENT  BY  CREDITING  TIIE  VALUE  OF  UNUSED  TICKETS  IN 
PRESENTING  QIARGES  ON  oniER  BILLS.   2.  CAHRIEH3  SllOUIJ)  NOT  REQUEST  THE  AGENCY  TO  FURNISH 
ANY  PAYMENT  OR  BIUING  IDENTIFICATION  OF  THE  BIIX  WHICH  COVERED  THE  CHARGES  ON  THE  U.S. 
GOVERNMENT  TRANSPORTATION  REQUEST  INVOLVED.   3.  THE  VALUE  OF  EACH  IWUSED  TICKET  THAT 
APPEARS  IN  THE  LISTING  SI«ULD  BE  INSERTED  BY  THE  CARRIER  ON  THE  ORIGINAL  COPY  OF  THIS 
FORM  IN  THE  COLUMN  CAPTIONED  "AMOUNT  OF  REFUND."  M.  THE  ORIGINAL  COPY  SHOULD  BE  RETURNED 
TO  THE-AGENCY  SPECIFIED  ABOVE  WITH  THE  aiECK  COVERING  THE  HEFIND  DUE.  QIECK  MAY  BE  MADE 
PAYABLE  TO  THE  AGENCY  OR  THE  "TREASURER  OF  THE  tWITED  STATES." 

NOTICE 
THIS  DEBT  IS  NOW  DUE.   PAYMENT  SIWHLD  BE  MADE  PROMPTLY.   INTEREST  ON  THIS  DEBT  ACCRUES 
FROM  THE  DATE  OF  THIS  NOTICE.  SUCH  INTEREST  BECOMES  PAYABLE  AND  THIS  DEBT  BECOMES 
SUBJECT  TO  ADMINISTRATIVE  COSTS  AND  PENALTY  aiARGES,  IF  If  IS  NOT  PAID  WITHIN  30  DAYS  OF 
THE  DATE  OF  THIS  NOTICE.   IN  ORDER  TO  AVOID  SICH  INTEREST,  ADMINISTRATIVE  COSTS,  AND 
PENAJ.TY  aiARGES,  THE  AMOUNT  DUE  MUST  BE  PAID  WITHIN  30  DAYS  OF  THE  DUE  DATE  OF  THIS 
NOTICE.   IF  NECESSARY,  IT  IS  THE  INTENTION  OF  THE  AGENCY  TO  WHICH  REFUND  IS  TO  BE  MADE  TO 
COLLECT  THIS  CLAIM  BY  ADMINISTRATIVE  SETOFF.  YOU  MAY  INSPECT  AND  COPY  AGENCY  RECORDS 
PERTINENT  TO  THIS  DEBT,  OBTAIN  AN  AGENCY  REVIEW  OF  THE  DECISION  RELATED  TO  THE  DEBT,  AND 
PROPOSE  A  WRITTEN  AGREEMENT  WITH  THE  AGENCY  FOR  THE  REPAYMENT  OF  THE  DEBT. 

STANDARD  FORM  IITO-EDP  (1/88) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Healtti  Care  Financing  Administration 

42  CFR  Parts  435. 440,  and  441 
(BERC-389-P] 

Medicaid  Program;  Home  and 
Community-Basad  Services  and 
Reapiratory  Cars  for  Ventilator- 
Dependent  Individuais 

agency:  Health  Care  Financing 
Administration  (HCFA).  HHS. 

action:  Proposed  rule. 

SUMSUUiv:  This  proposal  would  revise 
the  regulations  for  home  and 
conununity-based  services  as  required 
by  the  Consolidated  Omnibus  Budget 
Reconciliation  Act  of  1985  and  the 
Omnibus  Budget  Reconciliation  Act  of 
1986.  Also,  this  proposal  would  provide 
for  respiratory  care  services  as  medical 
assistance  under  State  plans  in 
accordance  with  the  Omnibus  Budget 
Reconciliation  Act  of  1986. 

DATE:  Comments  will  be  considered  if   , 
we  receive  them  at  the  appropriate 
address,  as  provided  below,  no  later 
than  5:00  p.m.  on  July  31. 198& 


;  Mail  comments  to  the 
following  address:  Health  Care 
Financing  Administration,  Department 
of  Health  and  Human  Services, 
Attention:  BERC-389-P,  P.O.  Box  28676, 
Baltimore,  Maryland  21207. 

If  you  prefer,  you  may  deliver  your 
comments  to  one  of  the  following 
addresses: 

Room  309-G,  Hubert  H.  Humphrey 
Building,  200  Independence  Ave.,  SW„ 
Washington,  DC  or 

Room  132,  East  High  Rise  Building,  6325 
Security  Boulevard,  Baltimore, 
Maryland.  | 

In  commenting,  please  refer  to  file 
code  BERC-389-P.  Comments  received 
timely  will  be  available  for  pubUc 
inspection  as  they  are  received,  which 
generally  begins  approximately  three 
weeks  after  publication  of  a  document, 
in  Room  309-G  of  the  Department's 
offices  at  200  Independence  Ave.,  SW., 
Washington,  DC,  on  Monday  through 
Friday  of  each  week  from  8:30  a.m.  to 
5KX)  p.m.  (phone:  202-245-7890).  ; 

FOR  RmTHER  INFORMATION  CONTACT: 

Thomas  Hoyer  (301)  966-4607 

Home  and  Commiuiity-Based  Waivers 
Marinos  T.  Svolos  (301)  966-4451 

Post-Eligibility  Treatment  of  Income 
and  Resources 


SUPPLEMENTARY  MFORMATION: 

I.  Background 

A.  Home  and  dommunity-Based 
Services  Waivers 

Until  the  Omnibus  Budget 
Reconciliation  Act  of  1981  (Pub.  L  97- 
35)  was  enacted  on  August  13, 1981,  the 
Medicaid  program  (Title  XIX  of  the 
Social  Security  Act  (the  Act))  provided 
little  coverage  for  long  term  care 
services  in  a  noninstitutional  setting. 
Many  elderly,  disabled,  and  chronically 
ill  persons  were  living  in  institutions  not 
for  medical  reasons,  but  because  of  the 
paucity  of  health  and  social  services 
available  to  them  in  their  homes  and 
communities.  Further,  even  where  the 
necessary  services  were  available 
outside  the  institution,  individuals  were 
sometimes  unable  to  pay  for  them  and 
they  were  not  covered  by  Medicaid. 

Section  2178  of  Pub.  L  97-35  added 
new  section  1915(c)  to  the  Act  to 
encourage  the  provision  of  services  to 
Medicaid  recipients  in  noninstitutional 
settings.  This  section  authorizes  the 
Secretary  to  waive  Medicaid  statutory 
requirements  to  enable  a  State  to  cover 
a  broad  array  of  home  and  community- 
based  services.  These  services  must  be 
furnished  pursuant  to  an  individually 
written  plan  of  care  and  can  be 
furnished  only  to  persons  who  would 
otherwise  require  the  level  of  care 
provided  in  a  skilled  nursing  facility 
(SNF),  an  intermediate  care  facility 
(ICF),  or  an  intermediate  care  facility  for 
the  mentally  retarded  (ICF/MR),  the  cost 
of  which  could  be  reimbursable  under 
the  State's  plan. 

Tlie  statute  requires  the  State  to 
proYide  us  widi  specific  assurances 
before  we  can  approve  a  home  and 
community-based  services  waiver.  The 
original  statute  provides  that  a  home 
and  coimnunity-based  services  waiver 
can  include  waivers  of  "statewideness" 
(section  19Q2(a)(l)  of  the  Act),  which 
requires  a  State  plan  for  medical 
assistance  to  be  in  effect  throughout  the 
State,  and  "amount,  duratioii,  and 
scope"  of  services  (section  190Z(a)(10)  of 
the  Act),  which  sets  forth  certain 
Medicaid  eligibility  and  service 
coverage  requirements. 

The  original  statute  provides  that 
approved  home  and  community-based 
services  waivers  are  granted  for  an 
initial  term  of  three  years  and  can  be 
extended  for  additional  three-year 
periods.  We  may  approve  waiver 
extensions  if  a  State  requests  an 
extension,  the  extension  request  meets 
the  waiver  requirements  for  the 
extended  period,  and  we  determine  that 
the  State  met  all  the  required  assurances 
for  the  term  of  the  initial  waiver. 


Home  and  community-based  services 
are  those  services  provided  under  the 
waiver  that  are  not  otherwise  available 
under  the  State's  Medicaid  plan.  Prior  to 
the  enactment  of  the  Consolidated 
Omnibus  Budget  ReconciUation  Act  of 
1985  (Pub.  L  9&-272).  on  April  7. 1986, 
and  of  the  Omnibus  Budget 
Reconciliation  Act  of  1986  (Pub.  L  99- 
509)  on  October  21, 1986.  the  waiver 
allowed  a  State  to  receive  Federal 
matching  funds  (that  is.  Federal 
financial  participation  (FFP)  under  Title 
XIX  of  the  Act)  for  case  management, 
homemaker  services,  home  health  aide, 
personal  care,  adult  day  health  care, 
habilitation,  respite  care,  and  "other" 
services  as  requested  by  the  State  and 
approved  by  the  Secretary. 

We  issued  regulations  for  home  and 
community-based  services  (42  CFR  Parts 
435, 440,  and  441)  in  the  Federal  Register 
in  an  October  1, 1981  interim  final  rule 
(46  FR  48532).  We  subsequently  revised 
those  regulations  in  a  March  13, 1985 
final  rule  (SO  FR  10013). 

B.  Respiratory  Care  Services 

Until  the  enactment  of  Pub.  L.  99-509, 
the  Medicaid  statute  did  not  permit 
payment  for  respiratory  therapy  services 
in  a  patient's  home  as  a  separate  and 
distinct  State  plan  service.  Such  services 
could  only  be  provided  as  a  cotnponent 
of  other  State  plan  services  or  as  a  home 
and  community-based  service  under  a 
section  1915(c)  waiver.  For  example, 
respiratory  therapy  services  at  home 
were  available  when  provided  as  a 
medically  necessary  component  of 
covered  home  health  nursing  services. 
States  also  had  the  option  of  providing 
respiratory  therapy  services  as  an 
element  of  three  other  optional  Medicaid 
benefits:  medical  or  remedical  care 
provided  by  a  licensed  practitioner, 
private  duty  nursing,  or  rehabilitative 
services.  Thus,  when  respiratory  care 
has  been  available  previously  under  the 
Medicaid  State  plan,  it  was  provided  as 
a  part  of  a  broader  coverage  authority. 
Because  these  authorities  do  not  allow 
respiratory  care  services  to  be  directed 
only  to  a  specific  population  but  require 
that  such  services  be  made  available  to 
all  beneficiaries,  very  few  States  have 
been  providing  coverage  for  respiratory 
care  services.  Moreover,  while 
respiratory  care  services  could  be 
provided  to  a  specific  population  under 
a  home  and  community-based  services 
waiver,  State  use  of  this  vehicle  to 
provide  coverage  has  also  been  limited. 

D.  Legislation 

Section  9502  of  Pub.  L  9»-272,  and 
sections  9408  and  9411  of  Pub.  L  9-509. 
made  various  revisions  to  the  home  and 
conununity-based  services  provisions  in 
section  191S(c),of  the  Act  and  provided 


for  coverage  of  respiratory  therapy  care 
services. 

A.  Consolidated  Omnibus  Budget 
Reconciliation  Act  of  1985 

The  statutory  changes  made  by  Pub. 
L.  99-272  are  as  follows: 

1.  Explicit  inclusion  of  certain 
prevocational  imd  educational  services. 

SecUon  9502(a)  of  Pub.  L.  99-272 
added  a  new  section  1915(c)(5)  to  the 
Act.  This  new  provision  allows  a  State 
to  request  HCFA's  approval  to  include 
certain  services  in  its  definition  of 
"habilitation  services"  for  individuals 
who  receive  waiver  services  directly 
after  discharge  from  an  SNF  or  ICF 
(including  ICF/MR).  Habilitation 
services  are  defined  as  services 
designed  to  assist  individuals  in 
acquiring,  retaining,  and  improving  the 
self-help,  socialization,  and  adaptive 
skills  necessary  to  reside  successfully  in 
home  and  community-based  settings. 
The  services  may  now  include 
prevocational,  educational,  and 
supported  employment  services  but  do 
not  include — 

•  Special  education  and  related 
services,  as  defined  in  section  4(a)(4)  of 
the  1975  Amendments  to  the  Education 
of  the  Handicapped  Act  (Pub.  L  94-142) 
(now  located  at  20  U.S.C.  1401  (16)  and 
(17)),  that  are  otherwise  available  to  the 
incUvidual  through  a  local  educational 
agency,  and 

•  Vocational  rehabilitation  services 
that  are  otherwise  available  to  the 
individual  through  a  program  funded 
under  section  110  of  the  Rehabilitation 
Act  of  1973  (29  U.S.C.  730). 

2.  Permitting  hospital  level  of  care  for 
certain  recipients. 

Section  9502(b)  of  Pub.  L  99-272 
amended  section  1915(c)(1)  and  (c)(2)(C) 
of  the  Act  These  amendments  allow 
States  to  provide  home  and  community- 
based  services  to  individuals  who  are 
dependent  on  a  ventilator  and  who,  but 
for  the  provision  of  home  and 
conununity-based  services,  would 
continue  to  receive  inpatient  hospital, 
SNF,  ICF,  or  ICF/MR  services  under  the 
State's  Medicaid  plan.  Thus,  this  section 
of  the  Act  authorized  waiver  payments 
for  individuals  who  are  at  an  inpatient 
hospital  level  of  care  if  they  enter  the 
waiver  program  directly  from  a  hospital 
and  are  ventilator-dependent  Prior  to 
this  legislation,  only  persons  requiring 
an  ICF.  ICF/MR.  or  SNF  level  of  care 
were  covered.  (As  discussed  below,  this 
provision  was  subsequently  rescinded 
by  section  9411(a)(1)  of  Pub.  L  99-509 
and  replaced  with  a  broader  authority  to 
permit  States  to  extend  home  and 
community-based  services  to 
individuals  requiring  hospital  level  of 
care.) 


3.  Prohibiting  imposition  of  certain 
regulatory  limits. 

Section  9502(c)  of  Pub.  L  99-272 
amended  section  1915(c)(2)(D)  of  the  Act 
and  added  a  new  section  191S(c](6).  The 
amendment  emphasized  that  the  cost- 
neutrality  test  for  a  home  and 
community-based  services  waiver  is  100 
percent  or  less  of  the  cost  of  services 
without  the  waiver.  This  new  section 
also  abolished  the  expenditure 
limitation  on  Federal  financial 
participation  (FFP)  in  waiver 
expenditures  as  originally  specified  in 
§  441.302(e)(2)  and  S  441.310(a)(2)  of  the 
Medicaid  regulations. 

4.  Computation  of  expenditiues  for 
certain  disabled  patients. 

Section  9502(d)  of  Pub.  L  99-272 
added  a  new  section  1915(c)(7)  to  the 
Act.  This  provision  allows  States  that 
have  or  wish  to  establish  a  separate 
waiver  program  for  institutionalized, 
physically  disabled  individuals,  who  are 
directiy  dischaiged  from  SNFs,  ICFs,  or 
ICFs/MR.  into  the  waiver  program,  to 
determine  the  average  per  capita 
Medicaid  expenditure  for  sudi 
physically  disabled  individuals 
differentiy  t^jan  in  other  types  of  waiver 
requests.  The  determination  may  be 
made  separately  from  the  expenditures 
for  all  oUier  individuals  in  SNFs,  ICFs, 
and  ICFs/MR,  to  meet  the  required  test 
for  waiver  cost-effectiveness.  As 
discussed  below,  this  authority  was 
rescinded  by  section  9411(a)(3)  of  Pub.  L 
99-509  and  replaced  with  a  broader 
authority  to  include  specific  cost 
comi5ari8ons  in  waivers  directed  at 
persons  with  any  specific  illness  or 
condition  who  are  presently  inpatients 
of  hospitals,  SNFs,  ICFs,  or  ICFs/MR.) 

5.  Permitting  flexibility  in  establishing 
maintenance  income  standards. 

Section  9502(e)  of  Pub-  L  99-272  and 
section  9435(a)  of  Pub.  L.  99-509 
amended  section  1915(c)(3)  of  the  Act. 
These  amendments  provide  that  a  State 
may  allow,  in  its  waiver,  a  higher 
income  limit  for  an  individual's 
maintenance  needs  than  the  maximum 
amount  that  can  be  disregarded  imder 
the  regulations  in  effect  on  July  1, 1985. 

6.  Waiver  extensions. 
Section  9502(f)  of  Pub.  L  99-272 

provides  that  the  Secretary  shall,  upon  a 
State's  request,  extend  any  home  and 
community-based  services  waiver  that 
expired  on  or  after  September  30, 1985 
and  before  September  30, 1986,  subject 
to  the  State's  meeting  all  requirements 
for  the  waiver.  The  extension  granted 
must  be  for  a  period  of  not  less  than  one 
year  nor  more  than  five  years. 

7.  Waiver  renewals. 

Section  9502(g)  of  Pub.  L  99-272 
amended  section  1915(c)(3)  of  the  Act. 
This  amendment  effective  for  waiver 


renewals  approved  on  or  after 
September  30. 1988,  revised  the  periods 
of  time  for  which  a  waiver  may  be 
renewed  horn  additional  three-year 
periods  to  additional  five-year  periods. 

8.  Coordinated  services  between 
maternal  and  child  health  programs  and 
home  and  community-based  services 
programs. 

Section  9502(h)  of  Pub.  L  99-272 
added  a  new  section  1915(c)(8)  to  the 
Act.  This  addition  allows  the  State 
agency  that  administers  the  Medicaid 
plan  to  make  cooperative  arrangements, 
whenever  appropriate,  with  the  State 
agency  responsible  for  administering  the 
program  for  children  with  special  health 
care  needs  under  the  Maternal  and 
Child  Health  Program  (TiUe  V  of  the 
Act). 

9.  Substitution  of  participants. 
Section  9502(i)  of  Pub.  L  99-272  added 

a  new  section  1915(c)(9)  to  the  Act  'Diis 
addition  provides  that  when  a  waiver 
contains  a  limit  on  the  number  of 
individuals  who  can  receive  home  and 
community-based  services,  the  State 
may  substitute  additional  individuals  to 
replace  any  recipients  who  die  or 
become  ineligible  for  further  services 
under  the  State  plan. 

B.  Omnibus  Budget  Reconciliation  Act 
of  1986 

In  addition  to  making  various 
revisions  to  the  home  and  community- 
based  services  provisions  in  section 
1915(c)  of  the  Act  Pub.  L.  99-509  rfso 
provided  for  a  new  optional  respiratory 
therapy  care  benefit  under  the  Medicaid 
State  plan  by  amending  sections 
1902(a)(10),  1902(e).  1902(j)  and  1905(a) 
of  the  Act.  The  pertinent  statutory 
changes  are  as  follows: 

1.  Permitting  States  to  Offer  Home 
and  Community-Based  Services  to 
Certain  Low-Income  Individuals. 

Section  9411(a)(1)  of  Pub.  L.  99-509 
amended  section  1915(c)(1)  of  the  Act 
This  amendment  authorizes  States  to 
provide  home  and  community-based 
services  to  individuals  who,  but  for  the 
provision  of  such  services,  would 
require  the  level  of  care  provided  in  a 
hospital.  As  we  stated  above,  section 
9502(b)  of  Pub.  L  99-272  had  authorized 
payments  for  home  and  community- 
based  services  for  individuals 
dependent  on  ventilator  support  and 
who  were  inpatients  of  a  hospital  prior 
to  receiving  home  and  community-based 
services.  Tia»  more  limited  authority  is 
no  longer  applicable.  Prior  to  the 
enactment  of  Pub.  L  99-272,  there  was 
no  explicit  statutory  authority  to 
approve  home  and  community-based 
services  for  individuals  who  otherwise 
required  a  hospital  level  of  care. 
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Section  9411(a)(2)  of  Pub.  L  99-509 
amended  section  1915(c}(2)(6}  of  the  Act 
to  require  the  State  to  provide,  for  an 
individual,  an  evaluation  of  the  need  for 
inpatient  hospital  services  prior  to 
permitting  the  provision  of  home  and 
community-based  services  as  an 
alternative  to  the  level  of  care  provided 
in  a  hospital. 

Section  9411(a)(3)  of  Pub.  L  99-509 
amended  section  1915(c)(7)  of  the  Act  to 
allow  States  the  option  of  using  an 
alternative  method  for  estimating  costs 
under  section  1915(c)(2)(D)  of  the  Act. 
For  waivers  that  apply  to  individuals 
with  a  particular  illness  or  condition, 
who  are  inpatients  in  hospitals,  SNFs, 
ICFs,  or  ICFs/MR,  the  State  may 
determine  the  average  per  capita 
expenditure  that  would  have  been  made 
in  a  fiscal  year  for  these  individuals 
under  the  State  plan  separately  from  the 
expenditures  for  other  individuals  who 
are  inpatients  of  the  respective  facilities. 
Alternatively,  States  may  continue  to 
use  the  usual  method  of  estimating 
average  per  capita  expenditures,  that  is, 
include  the  utilization  and  cost  of  all 
Medicaid  recipients.  Section  9502(d]  of 
Pub.  L  99-272  authorized  such  separate 
estimates  but  only  for  physically 
disabled  recipients  who  were  directly 
discharged  from  SNFs,  ICFs,  or  ICFs/MR 
into  the  waiver  program. 

Section  9411(c)  of  Pub.  L  99-509 
amended  section  1915(c)(3)  of  the  Act  to 
clarify  that  the  Medicaid  State  plan 
requirement,  which  may  be  waived 
under  section  1915(c),  is  limited  to 
"comparability"  of  covered  services, 
that  is,  that  covered  services  be  equal  in 
amount,  duration  and  scope  for  certain 
Medicaid  recipients.  Previously,  all  of 
section  ig02(a)(10)  of  the  Act  could  be 
waived  by  the  Secretary  if  requested  by 
States,  but  no,  only  section  , 

1902(a)(10)(B)  may  be  waived.  By        ' 
specifically  indicating  section 
1902(a)(10)(B)  of  the  Act.  Congress 
narrowed  the  scope  of  this  particular 
waiver  option.  Specifically,  section 
1902(a)(10)(B)  of  the  Act  requires  that 
the  medical  assistance  made  available 
to  any  categorically  eligible  individual 
may  not  be  less  in  amount,  duration  or 
scope  that  the  medical  assistance  made 
avaOable  to  any  other  categorically 
needy  individual  and  may  not  be  less  in 
amoimt,  duration  or  scope  than  the 
medical  assistance  made  available  to 
other  individuals  (medically  needy). 
Regulations  implementing  section 
ig02(a)(10)(B)  are  located  at  9  440.240. 

Section  9411(d)  of  Pub.  L  99-509 
amended  section  1915(c)(4)(B)  of  the  Act 
by  adding  day  treatment  or  other  partial 
hospitalization  services,  psychosocial 
rehabilitation  services,  and  clinic 


services  (whether  or  not  furnished  in  a 
facility)  for  individuals  with  chronic 
mental  illness,  to  the  list  of  services 
specifically  enumerated  as  home  and 
community-based  services  in 
1915(c)(4)(B)  of  the  Act.  Therefore, 
effective  October  21. 1986  (the  date  of 
enactment  of  Pub.  L  99-509),  States  may 
request  that  any  of  the  above  services 
be  provided  under  a  waiver  for  persons 
diagnosed  as  chronically  mentally  ill. 

2.  Respiratory  therapy  care  sefvices. 

Section  9408(a)  of  Pub.  L  99-509 
amends  section  1902(e)  of  the  Act  to 
provide  that,  at  the  option  of  the  State, 
its  State  Medicaid  plan  may  be 
amended  to  include  respiratory  care 
services  as  medical  assistance  for  an 
individual  who:  (1)  Is  medically 
dependent  on  a  ventilator  for  life 
support  at  least  six  hours  per  day;  (2) 
has  been  dependent  on  ventilator 
support  for  at  least  30  consecutive  days 
as  an  inpatient  (or  the  maximum  number 
of  days  of  inpatient  care  authorized 
under  the  State  plan,  if  less  than  30 
days);  (3)  but  for  the  availability  of 
respiratory  care  services,  would  require 
respiratory  care  as  an  inpatient  in  a 
hospital,  SNF,  ICF,  or  ICF/MR,  and 
would  be  eligible  to  have  payment  made 
for  inpatient  care  under  the  State  plan; 
(4)  has  adequate  social  support  services 
to  be  cared  for  at  home;  and  (5)  wishes 
to  be  cared  for  at  home.  A  continuous 
stay  in  one  or  more  hospitals,  SNFs, 
ICEs,  or  ICFs/MR  would  satisfy  the 
requirement  in  item  two  above.  Under 
this  provision,  respiratory  care  services 
are  services  provided  on  a  part-time 
basis  in  the  home  of  the  individual  by  a 
respiratory  therapist  or  other  health  care 
professional  trained  in  respiratory 
therapy  (as  determined  by  the  State). 
The  services  under  this  benefit  may  not 
be  included  within  other  items  and 
services  furnished  to  these  individuals 
as  medical  assistance  under  the  State 
Medicaid  plan.  Section  9408(c)  of  Pub.  L 
99-509  includes  respiratory  care  services 
(as  defined  in  section  1902(e)(9)(C))  of 
the  Act  under  the  definition  of  medical 
assistance  in  section  1905(a)  and  makes 
other  technical  conforming  amendments. 

Section  9408(b)  of  Pub.  L  99-509 
amends  section  1902(a)(10)  of  the  Act  to 
provide  that  a  State  is  not  required  to 
make  respiratory  care  services  (as 
defined  in  section  ig02(e)(9)  of  the  Act) 
available,  or  available  in  the  same 
amount,  duration  and  scope,  to 
individuals  who  do  not  meet  the  criteria 
set  forth  in  section  1902(e)  (9) A)  of  the 
Act.  However,  if  the  State  provides  this 
benefit,  it  is  required  to  make 
respiratory  care  services  available  in 
the  same  amount  duration,  and  scope  to 


all  Meflicaid  recipients  who  do  meet  the 
criteria  in  that  section  of  the  Act. 

in.  Discussion  of  Proposed  Changes 

A.  Home  and  Community-Based 
Services  Waivers 

We  are  proposing  the  following 
revisions  to  the  home  and  community- 
based  services  regulations  in  42  CFR 
Parts  435, 440,  and  441.  We  beUeve  that 
these  changes  will  make  the  regulations 
consistent  with  the  statutory  changes  to 
section  1915(c)  of  the  Act  made  by  Pub. 
L  99-272  and  Pub.  L  99-509.  Certain 
changes  not  specifically  related  to  the 
statutory  amendment  are  also  being 
made.    . 

1.  Prevocational,  educational,  and 
supported  employment  services  and 
respite  care  services. 

We  are  proposing  to  revise  SS  440.18a 
441.302  and  441.303  to  provide  for 
inclusion  of  prevocational,  educational, 
and  supported  employment  services 
under  a  home  and  community-based 
waiver,  as  specified  in  section  1915(c)(5) 
of  the  Act  This  section  of  the  Act  as 
added  byWtion  9502(a)  of  Pub.  L  99- 
272,  defines  these  services  as  qualifying 
"habilitation  services"  and  indicates 
that  Congress  intends  to  allow  States  to 
claim  FFP  under  limited  circumstances 
when  they  provide  certain 
deinstitutionalized  individuals  with 
these  services  under  a  waiver.  The 
regulations  implement  the  provision  by 
providing  in  {  440.180  that  these  services 
consist  of  services  designed  to  assist 
individuals  in  acquiring,  retaining,  and 
improving  the  self-help,  sociaKzation 
and  adaptive  skills  necessary  to  reside 
successfully  in  the  home  or  in 
community-based  settings.  The 
regulations  also  stipulate  that  certain 
services  for  which  FFP  has  not 
previously  been  available  may  now  be 
included  amoung  these  services. 

The  statutory  language  of  section 
9502(a)  of  Pub.  L  99-272  describes  the 
services  included  in  "habilitation 
services".  That  section,  by  reference  to 
the  Federal  educational  and  vocational 
training  statutes  (cited  above  in  section 
n.A.  of  this  preamble)  under  which 
those  services  are  most  often  provided 
to  individuals,  describes  the  services 
that  may  not  be  included  under  the 
waiver  if  available  under  other 
authorities.  As  discussed  below,  we 
believe  the  basic  intent  of  Congress  was 
to  assure  that  there  be  Medicaid  funding 
in  those  instances  where  the  programs 
offered  under  other  programs  do  not 
actually  reach  individuals  who  are 
receiving  services  under  Medicaid 
waivers.  Specifically.  Medicaid  funding 
is  limited  to  cases  in  which  the  services 


described  in  these  educational  and 
vocational  training  statutes  are  not 
available  to  deinstitutionalized 
individuals. 

We  %vould  note  that  proper 
implementation  of  these  educational  and 
vocational  training  programs  under 
Federal  and  State  law  and  regulations 
would  virtually  assure  that  eligible 
individuals  under  age  22  will  have  the 
services  funded.  Thus,  we  would  expect 
that  the  additional  coverage  provided  by 
this  provision  (that  is,  section  9502(a)  of 
Pub.  L  99-272)  would  primarily  be 
applicable  to  individuals  over  age  22. 

For  purposes  of  section  1915(c)  of  the 
Act  (as  amended  by  section  9502[a]  of 
Pub.  L  99-272);  deinstitutionalized 
means  an  individual  who  has  been 
discharged  on  or  after  April  7, 1986  from 
a  Mecficaid  certified  hospital,  SNF,  ICF 
or  ICF/MR  directly  into  a  waiver 
program,  which  is  authorized  under 
section  1915(c)  of  the  Act  or  who  has 
been  deinstitutionalized  into  such  a 
program  after  October  1, 1981  and  who 
has  been  receiving  the  expanded  form  of 
habilitation  services  since  discharge. 
Prior  to  enactment  of  Pub.  L.  99-272,  FFP 
was  not  available  to  a  State  for 
providing  prevocational  and  educational 
services.  Because  existing  waivers  that 
dealt  with  the  mentally  retarded  or 
developmentally  disabled  were 
approved  without  inclusion  of  such 
services,  we  would  now  require  either  a 
new  waiver  request  or  an  amendment  to 
an  existing  waiver  from  any  State  that 
wishes  to  include  prevocational, 
educational,  or  supported  employment 
services  or  a  combination  of  these 
services  under  its  definition  of 
"habilitation  services".  FFP  is  not 
available  for  prevocational,  educational, 
and  supported  employment  services 
provided  prior  to  April  7, 1986,  the 
effective  date  of  section  9502(a)  of  Pub. 
L.  99-272,  nor  is  it  available  on  behalf  of 
recipients  deinstitutionalized  before  that 
date  unless  the  recipients  were 
deinstitutionalized  directly  into  a  home 
and  community  based  waiver  after 
October  1, 1981  and  have  received 
prevocational,  educational,  or  supported 
employment  services  since  discharge. 

Thus,  although  payment  is  not 
available  for  the  expanded  forms  of 
habilitation  services  until  on  or  after 
April  7. 1966.  we  believe  the  requirement 
that  individuals  must  be 
deinstitutionalized  to  receive  these  or 
waiver  services  may  be  interpreted  to 
extend  to  periods  before  April  7, 1986  for 
individuals  who  needed  and  received 
such  services  upon  discharge  but  did  not 
claim  FFP  for  the  services. 

In  determining  whether  services  are 
prevocational  or  vocational  in  nature, 
the  issue  to  be  considered  will  be 


whether  the  services  being  provided  are 
directly  related  to  preparing  the 
individual  for  paid  or  unpaid 
employment  (vocational)  or  are  instead 
provided  to  increase  the  overall  level  of 
functioning  of  the  individual 
(prevocational).  Examples  of 
prevocational  services  include  teaching 
an  individual  such  concepts  as 
compliance  with  instructions, 
attendance  requirements,  task 
completion,  problem  solving,  and  safety. 
For  deinstitutionalized  individuals, 
these  prevocational  services  would  be 
eligible  for  inclusion  under  a  State's 
definition  of  habilitation  services  when 
provided  pursuant  to  the  plan  of  care, 
unless  included  under  another  program 
funded  under  State  of  Federal  law. 

For  purposes  of  these  regulations,  the 
term  "education  services"  means  special 
education  and  related  services  as 
defined  in  section  4(a)(4)  of  the  1975 
Amendments  to  the  Education  of  the 
Handicapped  Act  (Pub.  L  94-142]  (now 
located  at  20  U.S.C.  1401(16)  and  (17)). 

Under  Pub.  L.  94-142,  the  term 
"special  education"  generally  means 
specially  designed  instruction,  at  no  cost 
to  parents  or  guardian,  to  meet  the 
unique  needs  of  a  handicapped  child, 
including  classroom  instruction, 
instruction  in  physical  education,  home 
instruction,  and  instruction  in  hospitals 
and  institutions.  Related  services  will 
consist  of  transportation  and  such 
developmental,  corrective,  and  other 
supportive  services  as  may  be  required 
to  assist  a  handicapped  child  to  benefit 
from  special  education. 

Under  Pub.  L.  98-527,  the  term 
"supported  employment"  is  generally 
defined  as  paid  employment  diat  is — 

•  Designed  for  persons  with 
developmental  disabilities  for  whom 
competitive  employment  at  or  above  the 
minimum  wage  is  unlikely  and  who, 
because  of  their  disabilities,  need 
intensive  ongoing  support  to  perform  in 
a  work  setting; 

•  Conducted  in  a  variety  of  settings, 
particularly  worksites  in  which  persons 
without  disabilities  are  employed;  and 

•  Supported  by  any  activity  needed  to 
sustain  paid  work  by  persons  with 
disabilities,  including  supervision, 
training,  and  transportation. 

Prevocational  educational,  and 
supported  employment  services  may 
now  be  included  in  the  definition  of 
"habilitation  services"  if  the  services 
are — 

•  Not  funded  under  another  State  or 
Federal  program; 

•  Provided  pursuant  to  the 
individual's  plan  of  care;  and 

•  Requested  by  the  State  in  the 
waiver  request  and  the  request  is 
approved  by  HCFA. 


The  language  of  section  1915(cM5)(C) 
of  the  Act  clearly  reflects  congressional 
intent  that  dupUcation  of  Federal 
expenditures  must  be  avoided.  The  law 
specifies  that  States  may  not  cover 
prevocational,  educational  and 
supported  employment  services  under  a 
home  and  community-based  services 
waiver,  if  these  services  otherwise  are 
available  to  an  individual  through  (1)  a 
local  educational  agency  (as  services 
under  the  Education  of  the  Handicapped 
Act),  or  (2)  a  program  funded  under 
section  110  of  the  Rehabilitation  Act  of 
1973.  The  House  Energy  and  Commerce 
Committee  Report  on  Pub.  L  99-272 
(H.R.  Rep.  No.  265,  99th  Cong.,  1st  Sess. 
60  (1985)]  provides  that  the  phrase 
"otherwise  are  available"  should  be 
interpreted  in  such  a  manner  that 
coverage  would  be  denied  under  a 
waiver  only  if  (1)  an  individual  has  been 
determined  eligible  for  the  special 
educational  or  vocational  rehabilitation 
services  offered  by  other  agencies,  and 
(2)  the  individual  is  actually  receiving, 
or  will  actually  receive,  the  services 
under  those  other  programs.  Thus,  we 
believe  that  States  wishing  to  provide 
services  under  the  expanded  definition 
of  "habiUtation"  services  must  ascertain 
that  these  services  are  not  otherwise 
available  and  explain  why  they  are  not 
available. 

In  addition,  for  purposes  of  the 
expanded  habilitation  definition, 
incentive  payments,  subsidies,  or 
unrelated  vocational  training  expenses 
such  as  the  following  may  not  be 
included: 

•  Incentive  payments  made  to  an 
employer  of  beneficiaries  to  encourage 
or  subsidize  its  participation  in  a 
supported  employment  program. 

•  Payments  that  are  passed  through  to 
beneficiaries  of  supported  employment 
programs. 

•  Payments  for  vocational  training 
that  is  not  directly  related  to  a 
beneficiary's  supported  employment 
placement    « 

The  committee  report  also  provides 
that  Congress  expects  the  relevant  State 
Medicaid,  vocational  rehabilitation,  and 
local  educational  agencies  to  coordinate 
their  efforts  and,  as  a  result,  to 
maximize  the  number  of  individuals 
receiving  these  services  under  either  a 
home  and  community-based  services 
waiver  or  other  Federally-assisted 
programs  (H.R.  Rep.  No.  265.  99th  Cong.. 
1st  Sess.  60  (1985)].  We  note.  too.  that  on 
page  59  of  the  report,  the  committee 
clearly  states  that  although  habilitation 
services  may  now  include  prevocational, 
educational,  and  supported  employment 
services,  these  three  types  of  services — 
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•  Are  limited,  under  a  waiver,  to 
deinstitutionalized  individuals  who  are 
discharged  from  Medicaid  certified 
institutions;  and 

•  Cannot  be  applied  to  individuals 
who  enter  the  waiver  program  from  the 
community. 

Thus,  we  beheve  that  States  electing  the 
expanded  definition  of  "habilitation 
services"  must  describe  the  process  by 
which  they  will  assure  that  the 
expanded  waiver  services  will  be 
provided  only  to  the  narrowly  defined 
target  population. 

Apart  from  coverage  of  habilitation 
services,  we  are  also  proposing  that  a 
limitation  be  imposed  on  the  amount  of 
institutional  respite  care  services 
provided  to  any  individual  imder  a 
waiver  program.  We  believe  that  no 
reasonable  benefit  could  be  derived 
from  receiving  institutional  respite  care 
as  a  service  necessary  to  prevent 
institutionalization  for  a  period  of  longer 
than  30  days  a  year.  Institutional  respite 
care  may  be  provided  in  faciUties 
approved  by  the  State  such  as  hospitals, 
nursing  homes,  foster  homes,  or 
community  residential  facilities.  1 

Noninstitutional  respite  care  is  ' 

furnished  in  a  private  residence  and 
may  not  include  room  and  board 
included  in  the  facilities'  per  diem  rates. 
We  note  that  this  limitation  is  consistent 
with  the  level  of  utilization  of  respite 
care  in  typical  waiver  programs 
approved  to  date.  A  State,  of  course,  is 
free  to  set  a  limit  of  less  than  30  days,  or 
not  cover  respite  care  at  all. 

A  State  may  include  both  institutional 
and  noninstitutional  settings  in  its 
definition  of  respite  care  services.  Since 
§  441.301(b)(l)(ii)  specifically  prohibits 
waiver  services  being  provided  to 
inpatients  of  hospitals,  SNFs,  and  ICFs, 
we  believe  that  respite  care  in 
institutional  settings  for  periods  longer 
than  the  30-day  limit  described  above 
should  be  considered  institutional  care, 
not  respite  care,  and  therefore  should  be 
excluded  from  payment  under  a  waiver. 
Also,  institutional  respite  eare  may 
include  payment  for  room  and  board, 
which  is  precluded  from  payment  for  all 
other  waiver  services.  For  these  reasons 
and  because  respite  care  is  generally 
viewed  as  a  short-term  service  to  allow 
the  primary  care-giver  (for  example,  a 
family  member  providing  care  at  home) 
relief  from  those  duties,  we  would  revise 
S  440.180  to  require  States  to  include 
limitations  of  30  days  per  waiver  year 
on  the  amount  of  institutional  respite 
care  provided  on  behalf  of  each 
recipient.  We  are  not  proposing  to  place 
a  limit  on  noninstitutional  respite  care 
but  we  would  closely  review  all  waiver 
applications  that  request 


noninstitutional  respite  care  in  excess  of 
30  days  per  recipient  per  waiver  year. 
The  State  must  fully  document  the  need 
for  more  than  30  days  of  noninstitutional 
respite  care  because  we  believe  that, 
generally,  respite  care  should  be  a  short- 
term  service. 

In  accordance  with  section  1915(c)(5) 
of  the  Act  and  the  limitation  on  respite 
care  described  above,  we  propose  to^ 

•  Revise  S  440.180  to  provide  for  the 
expanded  definition  of  habilitation 
services  and  the  new  limits  on  respite 
care; 

•  Add  a  new  9  441.302(h)  to  require 
the  necessary  State  assurances 
concerning  the  provision  of 
prevocational.  educational,  and 
supported  employment  services  under  a 
waiver  and 

•  Add  a  new  9  441.303(h)  to  require 
the  supporting  documentation  to  support 
the  assurances  required  by  S  441.302(h). 

Our  revisions  to  §9  440.180,  441.302 
and  441.303  pertaining  to  prevocational, 
educational,  and  supported  employment 
services  would  be  effective,  as  specified 
in  section  9502(j)  of  Pub.  L  99-272.  for 
services  furnished  on  or  after  April  7, 
1986,  in  a  waiver  modified  by  the  State 
and  approved  by  HCFA  to  cover  these 
additional  services.  Although  the 
changes  concerning  habilitation  services 
are  effective  with  services  furnished  on 
or  after  April  7. 1986,  States  that  wish  to 
expand  their  definition  of  "habilitation 
services"  in  an  approved  waiver  must 
submit  an  amendment  request  and 
received  HCFA's  approval  prior  to  being 
eligible  to  receive  FFP  for  prevocational, 
educational,  or  supported  employment 
services,  or  a  combination  of  these 
services.  The  new  respite  care  limitation 
would  be  applied  on  the  effective  date 
of  the  final  rule. 

2.  Day  treatment  or  other  partial 
hospitalization  services,  psychosocial 
rehabilitation  services,  and  clinic 
services. 

We  are  proposing  to  revise  99  440.180. 
441.302.  441.303  and  441.310  to  provide 
for  the  inclusion  of  day  treatment  or  . 
other  partial  hospitalization  services, 
psychosocial  rehabilitation  services,  and 
clinic  services,  for  individuals  with 
chronic  mental  illness  as  specified  in 
section  1915(c)(4)(B)  of  tiie  Act.  We  are 
interpreting  this  section  of  the  Act,  as 
amended  by  section  9411(d)  of  Pub.  L 
99-509,  to  allow  States  to  claim  FFP  for 
these  services  if  they  are  specifically 
requested  and  approved  by  HCFA  for 
inclusion  in  a  home  and  community- 
based  services  waiver  program,  and 
provided  to  individuals  diagnosed  as 
chronically  mentally  ill. 

The  following  discussion  of  partial 
hospitalization,  psychosocials,  and 


clinic  services  is  presented  solely  for  the 
purpose  of  providing  suggestions 
regarding  the  definition  of  the  new 
services  available  for  the  chronically       ' 
mentally  ill.  States  continue  to  have 
flexibility  in  defining  the  natiu«  of 
services  to  be  covered  under  the  waiver 
programs  and  will  be  required  to 
provide  a  complete  definition  of  each 
service  in  their  waiver  application. 

"Partial  hospitalization"  is  a  formal 
program  of  care  in  a  hospital  or  other 
institution  for  perods  of  less  than  24 
hours  a  day,  including  services  usually 
provided  to  outpatients.  The  formal 
program  is  designed  to  reduce  or  control 
the  patient's  psychiatric  symptoms  so  as 
to  prevent  relapse  or  hospitalization  and 
improve  or  maintain  the  patient's  level 
of  functioning.  "Clinic  services"  are 
preventive,  diagnostic,  therapeutc. 
rehabiUtative,  or  palliative  items  or 
services  that  are  provided  to  outpatients 
by  a  facility  that  is  not  part  of  a  hospital 
but  is  organized  and  operated  to  provide 
medical  care  to  outpatients  furnished  by 
or  under  the  direction  of  a  physician  or 
dentist  (9  440.60).  Clinic  services  for  the 
chronically  mentally  ill  may  be  covered 
under  a  home  and  conununity-based 
waiver  whether  or  not  furnished  in  a 
facility.  Thus,  services  may  be  provided 
by  clinic  staff  in  a  recipient's  home  or 
other  type  of  facility  but  may  not  be 
duplicative  of  other  services  provided  in 
that  particular  setting.  For  example, 
clinic  services  such  as  therapeutic 
services  may  be  provided  in  a 
residential  facility  as  long  as  staff  of 
that  facility  or  other  appropriate 
providers  are  not  rendering  and 
receiving  medical  reimbursement  for  the 
same  services. 

"Psychosocial  rehabilitation  services" 
are  generally  community  support  groups 
in  nonmedical  settings  designed  for 
social  interaction. 

Coverage  under  the  Medicaid  State 
plan  is  very  limited  for  the 
institutionalized  chronically  mentally  ill. 
Section  1905(a)(21)  of  the  Act  indicates 
that,  except  for  individuals  21  and  under 
in  psychiatric  hospitals  (in  States  that 
have  opted  to  include  the  optional 
benefit),  medical  assistance  does  not 
include  payment  for  care  or  services  for 
any  individual  under  65  years  of  age 
who  is  an  inpatient  in  an  institution  for 
mental  diseases  (IMD).  (Payment  for 
individuals  65  and  over  is  limited  to 
those  States  that  have  opted  to  include 
that  benefit  in  their  Medicaid  State 
plans.)  In  other  words,  inpatient 
hospital,  SNF,  and  ICF  services  for 
individuals  aged  65  and  older  in  an  IMD. 
and  inpatient  psychiatric  hospital 
services  for  individuals  under  age  21. 
are  optional  Medicaid  services. 


Therefore,  if  a  State  has  not  opted  to 
include  these  services  under  its  State 
plan,  no  inpatient  IMD  coverage  is 
included  for  Medicaid  recipients  in  that 
State.  Therefore,  such  States  may  not 
receive  approval  to  provide  home  and 
community-based  waiver  services  to 
these  individuals.  However,  such  States 
may  be  permitted  to  provide  home  and 
conununity-based  waiver  services  if 
they  provide  a  written  assurance  that, 
absent  a  waiver,  the  individual  would 
be  appropriately  placed  in  an 
institutional  setting,  other  than  an  IMD, 
that  would  receive  Medicaid 
reimbursement  on  the  beneficiary's 
behalf  under  its  State  plan. 

In  accordance  with  section 
1915(c)(4)(B)  of  the  Act  as  amended  by 
section  9411(d)  of  Pub.  L  99-509,  we 
propose  to — 

•  Revise  9  440.180  to  provide  for  day 
treatment  or  other  partial 
hospitalization  services,  psychosocial 
rehabilitation  services  and  clinic 
services  (whether  or  not  furnished  in  a 
facility)  for  individuals  with  chronic 
mental  illness. 

•  Add  a  new  9  441.302(1)  to  require 
the  necessary  State  written  assurance 
that  home  and  commimity-based 
services  will  not  be  provided  to  those 
individuals  in  need  of  inpatient  care  in 
an  IMD  the  cost  of  which  is  not 
reimbursable  under  the  State  plan. 

•  Add  a  new  9  44.303(i)  to  require  the 
documentation  needed  to  support  the 
written  assurance  required  by 

9  441.302(1). 

3.  Pub.  L  99-509  changes  permitting 
hospital  level  of  care  of  certain 
participants. 

Section  9411(a)  of  Pub.  L.  99-509 
amended  section  1915(c)(1)  to  give 
States  the  option  of  providing  home  and 
community-based  services  to 
individuals  who,  but  for  the  receipt  of 
these  services,  would  require  the  level 
of  care  provided  in  a  hospital.  Prior  to 
the  enactment  of  Pub.  L.  99-509,  States 
were  authorized  under  section  9502(b)  of 
Pub.  L.  99-272  to  request  waivers  only 
for  ventilator  dependent  individuals 
deinstitutionalized  only  &t)m  hospitals. 
Pub.  L  99-509  extends  coverage  to 
individuals  requiring  a  hospital  level  of 
care  without  this  restriction. 

Accordingly,  we  are  proposing  to 
extend  home  and  community-based 
services  coverage  to  individuals  who 
would  otherwise  need  inpatient 
hospital,  SNF,  ICF,  or  ICF/MR  care.  The 
following  regulations  sections  would  be 
affected  by  the  proposal: 

•  Section  441.301  (a)(3)(i)  and 
(b)(1)  (iu). 

•  Sectibn  441.302  (c)(1).  (c)(l)(ii), 
(c)(2)(i),{e),(f).and(i}. 


•  Section  441.303  (f)  (1).  (2).  (4).  (5) 
and  (i). 

4.  Prohibiting  imposition  of  certain 
regulatory  limits. 

We  are  proposing  to  revise  or  delete 
the  following  sections  of  the  regulations 
to  clarify  the  statutory  limitation  on 
home  and  community-based  services 
expenditures  and  to  eliminate  or  modify 
the  current  additional  regulatory 
limitation: 

•  Section  441.302(e)(1),  (2)  and  (3). 

•  Section  441.304(d)  (1)  and  (2). 

•  Section  441.310(a)(2)  and  (b). 
Section  9502(c)(1)  of  Pub.  L  99-272 

amended  section  1915(c)(2)(D)  of  the  Act 
to  specify  that,  under  a  home  and 
communify-based  services  waiver,  the 
average  per  capita  expenditure 
estimated  by  the  State  for  individuals 
under  the  waiver  cannot  exceed  100 
percent  of  the  average  per  capita 
expenditure  that  the  State  reasonably 
estimates  would  have  been  made  for 
such  individuals  without  the  waiver.  We 
would  make  this  change  in  9  441.302(e). 
(We  note  that  we  have  always 
interpreted  section  1915(c)(2)(D)  of  the 
Act  in  this  manner  and  previously 
implemented  the  applicable  regulations 
accordingly.)  The  cost  estimate  formula 
is  located  in  regulations  at 
9  441.303(f)(1). 

Section  9502(c)(2)  of  Pub.  t^9-272 
added  a  new  section  1915(c)(6)  to  the 
Act  that  directs  the  Secretary  to  abolish 
the  regulatory  limitation  concerning 
home  and  communify-based  services 
waiver  expenditures.  This  expenditure 
limitation  currently  appears  in 
99  441.302(e)(2)  and  441.310(a)(2)  and 
requires  a  State  to  provide  satisfactory 
assurance  that  actual  total  expenditures 
for  home  and  commimity-based  services 
and  Uie  State's  claim  for  FFP  for  the 
services  will  not  exceed  the  State's 
approved  estimates  for  waiver  services. 
Under  the  current  regulations, 
expenditures  that  exceed  tiie  State's 
approved  estimates  would  not  have 
been  eligible  for  FFP.  We  previously 
implemented  this  limit  because  we 
believed  it  would  provide  States  with  an 
incentive  either  to  contain  expenditures 
within  approved  waiver  estimates  or  to 
request  an  approval  for  revised 
expenditure  estimates.  We  still  believe 
that  it  is  incumbent  upon  States  to 
request  an  amendment  of  their  waiver 
estimates  when  they  anticipate 
substantially  exceeding  their  approved 
estimates  rather  than  unilaterally 
incurring  additional  Medicaid  costs. 

We  also  believe  that  the  statutory 
requirement  for  eliminating  the  home 
and  communify-based  services 
expenditure  limitation  in  no  way 
diminishes  our  responsibility  to  ensure 
that  a  State's  cost  estimates  are 


reasonable  before  approving  or 
renewing  a  waiver.  We  will  continue  to 
monitor  waiver  expenditures  and 
exercise  our  option  to  terminate  waivers 
or  deny  requests  for  renewals  when 
unauthorized  waiver  service  cost 
increases  have  invalidated  a  State's 
assurance  of  cost-effectiveness. 

5.  Waiver  of  comparabilify 
requirement. 

We  are  proposing  to  revise 
9  441.301(a)(2)  to  provide  that  when 
States  request  a  waiver  of  comparability 
requirements  they  are  specifically 
limited  to  receiving  a  waiver  of  section 
1902(a)(10)(B)oftheAct 

Section  9411(c)  of  Pub.  L  99-509 
amended  section  1915(c)(3)  of  the  Act. 
Prior  to  Pub.  L  99-509,  section  1915(c)(3) 
stated  only  that  home  and  community- 
based  waivers  may  include  waivers  of 
"statewideness"  (section  1902(a)(1)), 
and  section  1902(a)(10).  Congress  has 
now  provided  that  the  only  part  of 
section  1902(a)(10)  of  the  Act  for  which 
a  State  may  receive  a  waiver  under 
section  1915(c)(3)  is  section 
1902(a)(10)(B).  HCFA  has  been 
approving  home  and  community  based 
waivers  with  the  broad  section  citation 
of  section  1902(a)(10),  and  thus,  Uie 
waiver  has  been  applicable  to  amount 
duration  and  scope  of  services.  (Section 
1902{a)(10)  refers  to  amount,  duration 
and  scope  of  services.)  Section 
1902(a)(10)(B)  deals  with  comparability. 
Therefore,  only  section  1902(a)(10)(B) 
will  now  be  waived. 

Section  1902{a)(10)(B)  of  the  Act  states 
that  the  medical  assistance  made 
available  to  categorically  needy 
recipients  shall  not  be  less  in  amount, 
duration  and  scope  than  that  made 
available  to  any  other  categorically 
eligible  recipient  and  shall  not  be  less  in 
amount,  duration  and  scope  than  that 
made  available  to  other  eligible 
Medicaid  recipients.  The  provision 
becomes  effective  with  waivers  and 
renewals  of  waivers  approved  on  or 
after  October  21, 1986. 

6.  Computation  of  expenditure  for 
certain  disabled  patients. 

As  discussed  above,  section 
1915(c)(2)(D)  of  the  Act  directs  us  to 
ensure  that  the  average  per  capita 
expenditure  estimated  by  a  State  for 
waiver  individuals  does  not  exceed  100 
percent  of  the  average  per  capita 
expenditure  that  the  State  reasonably 
estimates  would  have  been  made  for 
these  individuals  without  the  waiver. 
The  House  Eneigy  and  Commerce 
Committee,  in  reviewing  the 
computations  that  States  must  use 
regarding  this  requirement,  indicated 
that  Congress  believes  the  physicially 
disabled  population  must  be  viewed  as 
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completely  (liferent  from  other 
categories  even  though  the  physically 
disabled  and  the  other  categories  of 
individuals  happen  to  reside  in  the 
samne  SNFs  or  ICFs.  (See  H.R.  Rep.  Na 
265,  99th  Cong.,  1st  Sess.  60  (1985).)  As 
an  example,  the  committe  explained  that 
it  is  inappropriate  to  include  costs 
relating  to  elderly  SNF  or  ICF  patients  in 
a  cost  calculation  for  a  waiver  tai^geted 
at  physically  disabled  young  adults. 
Further,  the  committee  stated  that  in  this 
situation,  the  use  of  statewide^verages 
for  SNF  and  ICF  expenditures  is 
insppropriate  when,  by  the  waiver's 
own  terms,  it  is  limited  to  a  particular 
county. 

Forty-seven  regular  waivers  and  19 
model  waivers  have  been  approved  that 
include  the  aged  and  disabled,  and 
which  may  include  the  aged  and 
disabled,  and  which  may  include  the 
physically  disabled^^e  have,  in  fact, 
covered  this  eligibility  group,  but  not  on 
a  separate,  exclusive  basis.  HCFA  has 
and  will  continue  to  accept  from  States 
new  proposals  that  deal  exclusively 
with  the  deinstitutionalized  physically 
disabled,  (as  well  as  persons  with  any 
particiilar  illness  or  condition,  as 
authorized  by  Pub.  L  99-509,  discussed 
below),  but  approval  of  the  new  request 
would  be  on  a  prospective  basis  luiider 
S  441.304(a).  Further.  States  may  not 
separate  this  eligibility  group  finm  an 
existing  approved  waiver  before 
receiving  HCFA  approval  of  a  waiver 
amendment. 

7.  Computation  of  expenditures  for 
individuals  with  a  particular  illness  or 
condition. 

We  are  proposing  to  revise, 
§§  441.302(e)(3]  and  441.303(f)  (1),  (4), 
and  (5)  to  provide  that  in  the  case  of 
waivers  that  apply  only  to  individuals 
with  a  particular  illness  or  condHion, 
who  are  inpatients  in  hospitals,  SNFs. 
ICFs,  or  ICFs/Mr.  the  State  may 
determine  the  average  pier  capita 
expenditure  that  would  have  been  made 
in  each  waiver  year  for  those 
individuals  under  the  State  plan 
separately  from  the  expenditures  for 
other  inpatients  of  the  respective  j 

certi^ed  facilities. 

Section  9411(a)(3)  of  Pub.  L  99-500 
amends  1915(c)(7)  of  the  Act  and 
permits  States  the  option  of  determining 
average  per  capita  cost  expenditure 
estimates  for  waivers  that  are  directed 
to  individuals  with  specific  illnesses  or 
conditions  (who  are  inpatients  in 
hospitals,  SNFs,  ICFs,  or  ICFs/MR)  on  a 
different  basis  than  is  usual.  States  may 
estimate  expenditures  based  on  the 
costs  of  these  particular  individuals 
regardless  of  the  costs  of  other 
inpatients  in  the  respective  certified 
facilities. 


On  pages  400-403  of  the  Conference 
Report  of  Pub.  L  99-509  (H.R.  Rep.  No. 
99-1012, 99th  Cong.,  2d  Sess.  400  (1986)), 
Congress  indicated  its  intention  that 
"illness"  (or  diagnosis)  meant,  for 
example,  acquired  immune  deficiency 
syndrome  (AIDS)  or  AIDS-related 
condition  (ARC),  and  that  "condition" 
meant,  for  example,  chronic  mental 
illness,  ventilator  dependency,  etc.  Tlius, 
for  waivers  directed  to  any  such 
specified  group,  States  may  now  make 
expenditure  estimates  specific  to  that 
group  of  patients  who  are  inpatients  of 
hospitals,  SNFs,  ICFs.  or  ICFs/MR. 
distinguished  by  illness  or  condition. 
This  provision  applies  to  current 
inpatients  of  Medicaid  certified  facilities 
and  is  effective  for  new  waivers  and 
renewals  of  waivers  approved  on  or 
after  October  21. 1986. 

As  with  all  home  and  community- 
based  waivers.  States  must  fiimish 
reasonable  and  verifiable  statewide  cost 
estimates  for  waivers  dealing  with 
individuals  with  a  specific  illness  or 
condition.  Approval  of  any  such  waiver 
requests  will  be  on  a  prospective  basis 
as  indicated  in  9  441.304(a). 

a  Permitting  flexibibty  in  establishing 
maintenance  income  standards. 

We  are  proposing  to  revise  ii  435.728 
and  435.735  to  provide  that,  imder  a 
home  and  community-based  services 
waiver,  a  State  may  allow  individuals  a 
higher  post-eligibility  income  limit  for 
maintenance  needs  than  the  amount  that 
can  be  disregarded  undo*  these  sections 
as  of  Inly  1. 198S.  Currently,  i  435.728 
limits  the  post-eligibility  amount  for  an 
individual's  maintenance  needs  to  the 
highest  of  (1)  the  Supplemental  Security 
Income  (SSI)  standard  under  Title  XVI 
of  the  Act,  (2)  the  optional  State 
supplement  standard,  or  (3)  the 
medically  needy  income  standard 
(S9  436.811-436.814).  A  parallel  rule  at 
§  435.735  applies  in  States  that  apply 
more  restrictive  requirements  for 
Medicaid  elirability  than  SSI. 

If  a  State  oiooses  to  exercise  this  . 
option,  it  would  have  to  establish  a 
maximum  deduction  amount  which 
would  not  be  exceeded  for  any 
individual  oovoed  by  the  waiver.  These 
changes  would  be  consistent  wridi 
section  191S(cM3)  of  the  Act  as 
amended  by  section  9602(e)  of  Pub.  L 
99-272  and  sectian  9435(a)  of  Pub.  L  90- 
509. 

In  its  report  (RR.  Rep.  No.  285.  OOth 
Cong.,  1st  Sess.  61  (1985)),  Uie  House 
Energy  and  Commerce  Committee 
voiced  concessional  concern  that  the 
lack  of  adequate  income  to  mnfatain 
oneself  at  home  may  prevent  the 
participation  of  appropriate  individuals 
in  home  and  community-based  services 
waiver  programs.  The  committee  farther 


explained  that  there  appears  to  be  no 
good  reason  for  the  iaiposition  of 
arbitrary  post-eligibility  income  limits 
considering  the  budget  neutrality 
requirements  for  home  and  coaununity- 
based  senrioes  waivers.  Hie  coamiittee 
reasoned  that  the  more  money  a  State 
allows  an  individual  to  keep  for 
maintenance  needs,  the  less  patient 
income  there  will  be  available  to  reduce 
Medicaid  expenditures,  and  die  higher 
the  Medicaid  average  per  capita  cost.  In 
effect,  the  State  faces  a  direct  trade-off 
between  Medicaid  expenditures  and 
income  contributed  by  the  patient.  The 
committee  pointed  out  that  if  costs  rise 
to  the  point  where  the  State  could  no 
longer  demonstrate  budget  neutrality, 
we  would,  of  course,  deny  or  terminate 
the  waiver  as  appropriate. 

These  proposed  changes  would  apply 
to  waivers  and  waiver  renewals 
approved  before,  on,  or  after  April  7, 
1986,  as  specified  in  section  9502(i)  of 
Pub.  L  99-272. 

9.  Waiver  extensions. 

We  are  proposing  to  revise 
S  441.304(a]  to  change  waiver  extension 
periods,  as  specified  by  sections  9502  [f] 
and  (g)  of  Pub.  L  99-272.  The  former 
revision  became  effective  upon 
enactment  of  the  statute  while  the  latter 
revision  became  effective  on  September 
30. 1986,  as  specified  by  section  9502(j) 
of  Pub.  L  99-272. 

Section  9502(f)  provides  that  a  State 
may  request  an  extension  of  any  home 
and  commimity-based  services  waiver 
that  expires  on  or  after  September  30, 
1985  and  before  September  30, 1986.  "The 
State  must  receive  an  extension  of  from 
one  to  five  years  at  the  discretion  of  die 
Secretary  for  each  waiver  that  expires 
during  that  time  period.  Approval  would 
be  subiect  only  to  our  determination 
that  the  requiremmts  of  the  waiver  are 
being  met  (section  1915(e)(1)  of  the  Act). 
Section  9S02(g)  of  Pub.  L  99-272  amends 
section  1915(c)(3)  of  die  Act  and 
provides  that  approval  of  waiver 
renewals  on  or  after  September  30, 1986 
will  be  for  five-year  periods.  Section 
1915(c)(3)  of  the  Act  previously  provided 
for  extensitms  for  tfane-jrear  periods,  as 
is  currendy  provided  in  {  441.304(a)  of 
the  regulations.  We  are  proposing 
changes  to  i  441.304(a)  to  reflect  the 
new  statutory  requirement 

10.  Coordinated  sovices  between 
maternal  and  child  health  programs  and 
home  and  community-based  services 
programs. 

We  are  proposing  to  add  a  new 
9  441.306  (and  redesignate  the  current 
9  441.306  as  9441  JOS)  to  provide  diat 
whenever  appropriate,  cooperative 
arrangements  may  be  made  betWeen  the 
State  agency  adn^nistering  a  Maternal 
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and  Child  Health  program  (Tide  V  of  the 
Act)  and  the  agency  administering  the 
Medicaid  home  and  community-based 
services  waiver.  These  waivers  include 
children  with  special  health  care  needs. 
This  change  would  be  effective  as  of 
April  7, 1986,  as  specified  in  section 
95O20)  of  Pub.  L  99-272.  These 
cooperative  arrangements  would 
facilitate  the  provision  of  home  and 
community-based  services  and  other 
necessary  services  to  children 
(individuals  under  18  years  old).  This 
change  would  be  consistent  with,  section 
9502(h)  of  Pub.  L  99-272,  which  added 
new  section  1915(c)(8)  to  the  Act. 

11.  Substitution  of  participants. 

We  are  proposing  to  add  a  new 
9  441.305  (and  redesignate  the  current 
9  441.305  as  9  441.307),  and  add 
9  441.303(b)  to  provide  diat  a  State  may 
substitute  additional  individuals  to 
replace  those  under  a  home  and 
conmiunity-based  services  waiver  who 
die  or  become  ineligible  for  waiver 
services,  when  the  waiver  contains  a 
Federally  imposed  limit  on  the  number 
of  individuals  receiving  waiver  services. 
This  change  would  be  effective  Apri  7, 
1986,  as  specified  in  section  g502(j)  of 
Pub.  L  99-272. 

In  its  report  (S.  Rep.  No.  146, 99th 
Cong.,  1st  Sess.  321  (1985)),  the  Senate 
Finance  Committee  indicated  concern 
that  a  State's  estimate  of  utilization  of 
services  would  be  based  on 
unduplicated  recipient  counts.  The 
committee  believed  that  the  use  of 
undupUcated  counts  prohibited  a  State 
fi-om  replacing,  under  an  approved 
waiver,  individuals  who  die  or  become 
ineligible  with  new  eligible  individuals 
during  the  same  year.  As  a  remedy, 
Congress  enacted  section  9502(i)  of  Pub. 
L.  99-272,  which  added  a  new  section 
1915(c)(g)  to  die  Act. 

We  believe  that  the  use  of 
undupUcated  recipient  counts  in  regular 
waiver  programs  permits  States  to  fill 
vacancies  with  qualified  indivitihials 
during  the  same  year  in  which  the 
vacancies  occur.  However,  because 
Congress  indicated  concern  that 
unduplicated  recipient  counts  do  not 
allow  States  the  opportunity  to  replace 
recipients  who  die  or  who  lose  eligibility 
for  State  plan  services,  we  are  adding  a 
new  paragraph  (f)(6)  to  9  441.303  Uiat 
would  require  that  States  indicate  the 
number  of  unduphcated  recipients 
included  in  its  estimates  who  are 
expected  to  be  replaced  due  to  death  or 
loss  of  eligibility  for  State  plan  services 
during  each  year  of  the  waiver.  The 
replacements  for  these  individuals 
would  be  included  in  the  State's 
estimate  of  the  total  number  of 
unduplicated  recipients  who  would 


receive  waiver  services  in  each  year  of 
the  waiver. 

The  model  waiver  program  (50  FR 
10021,  March  13, 1985).  which  was 
designed  to  assist  States  in  receiving 
expedited  review  through  a  preprint 
process,  has  been  operating  differently 
from  regular  waiver  programs.  We  have 
been  limiting  the  number  of  individuals 
covered  under  the  model  waiver  to  the 
number  specifically  requested  by  the 
State,  up  to  the  maximum  allowable 
number  of  50  unduplicated  individuals 
per  year.  We  have  not  been  allowing 
States  to  fill  subsequent  vacancies 
during  the  same  year  that  these  , 

vacancies  occur.  However,  after  the 
year  in  which  a  vacancy  occurs  has 
ended,  we  have  allowed  States  to 
replace  recipients  up  to  the  maximum 
number  requested,  or  up  to  50  recipients. 

Our  proposed  new  9  441.305  would 
remove  the  model  waiver  restriction. 
However,  we  would  continue  to  require 
that  at  no  time  during  the  term  of  the 
model  waiver  may  the  number  of 
recipients  receiving  waiver  services 
exceed  the  specified  number  approved 
in  the  model  waiver,  or  50  recipients,  the 
maximum  allowed  in  this  program. 
Stales  would  be  permitted  to  replace 
recipients  who  leave  the  program  due  to 
death  or  loss  of  eligibility  for  services 
under  the  State  plan.  We  emphasize  that 
unlike  the  model  waiver  program  no 
such  general  Federal  restriction  exists 
for  regular  home  and  community-based 
services  waivers  because  all  waiver 
estimates  already  account  for  client 
turnover  in  their  required  cost  and 
utilization  estimates.  States  are 
expected  to  stay  within  their  estimates 
and  should  request  HCFA  approval  of 
an  amendment  of  their  waiver  estimates 
when  they  exceed  those  approved, 
whether  this  is  due  to  high  turnover  or 
other  factors. 

12.  Expansion  of  "Contents  of  Request 
For  a  Waiver". 

We  would  expand  9  441.301(b)(4)  to 
indicate  that  States,  in  defining  waiver 
services,  must  reasonably  relate  the 
described  waiver  services  to  commonly 
accepted  definitions  of  the  terms  used 
and  avoid  open  ended  definitional 
statements  such  as  "a  service  includes 
but  is  not  limited  to  *  *  *."  We  would 
require  that  each  specific  service  be 
separately  defined  and  that  multiple 
services  that  are  commonly  considered 
separate  services  not  be  packaged  as  a 
single  comprehensive  service  (for 
example,  personal  care  services  and 
habilitation  services  could  not  be 
combined  as  "habilitation"). 

13.  Expansion  of  "Supporting 
Documentation  Required". 


We  would  amend  9  441.303(c)  to 
require  States  that  propose  the  use  of  a 
level  of  care  evaluation  form  other  than 
that  used  for  nursing  home  placement — 

•  To  submit  a  copy  of  the  form;  and 

•  If  the  form  differs  from  that  used  for 
nursing  home  placement — 

—To  explain  how  and  why  the  form 

differs;  and 
— ^To  provide  an  assurance  that  the 

alternative  form  is  fully  comparable  to 

that  used  for  placement  in  nursing 

homes. 

B.  Respiratory  care  services. 

To  implement  section  9408  of  Pub.  L 
99-509,  we  would  add  new  99  440.185 
and  440.250(n).  Section  440.185,  titled 
"Respiratory  Therapy  for  Ventilator- 
Dependent  Individuals",  has  been  added 
to  the  list  of  services  included  in  the 
term  "medical  assistance".  This  adds 
such  services  to  those  that  a  State  may 
elect  to  cover  under  its  approved 
Medicaid  State  plan.  It  also  includes  the 
specific  conditions  of  coverage  that 
were  enumerated  by  the  statute.  These 
conditions  are  as  follows: 

1.  Services  must  be  provided  in  the 
patient's  home; 

2.  The  services  are  not  otherwise 
available  to  the  client  under  the 
Medicaid  State  plan; 

3.  The  services  are  provided  on  a  part- 
time  basis  by  a  respiratory  therapist  or 
other  health  care  professional  trained  in 
respiratory  therapy  as  determined  by 
the  State; 

4.  The  recipient  is  medically 
dependent  on  a  ventilator  for  life 
support  at  least  six  hours  a  day; 

5.  The  recipient  has  been  so 
dependent  for  at  least  30  consecutive 
days  (or  the  maximum  number  of  days 
authorized  under  the  State  plan, 
whichever  is  less)  as  an  inpatient  in  one 
or  more  hospitals,  SNFs,  ICFs,  or  ICFs/ 
MR; 

6.  But  for  the  availability  of 
respiratory  care  services,  the  recipient 
would  require  respiratory  care  as  an 
inpatient  in  a  hospital,  SNF,  ICF,  or  ICF/ 
h/Bi,  and  would  be  eligible  to  have 
payment  made  for  that  inpatient  care 
under  the  State  plan; 

7.  The  recipient  has  adequate  social 
support  services  to  be  covered  at  home; 
and 

8.  The  recipient  wishes  to  be  cared  for 
at  home. 

Because  of  the  specificity  of  the 
statute,  we  have  elected  not  to  elaborate 
further  on  these  criteria  but  would 
welcome  public  comment  with  regard  to 
areas  that  may  require  clarification  or 
expansion. 

We  would  also  add  a  new  9  440.259(o) 
to  the  list  of  limitations  to  the 


I 
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comparability  of  service  requirement 
Following  the  statutory  language,  we 
would  indicate  that  respiratory  care 
services  for  ventilator-dependent 
individuals  are  exempt  from  the  general 
comparability  requirement  that  services 
be  provided  in  equal  amount,  duration 
and  scope  to  any  eligible  group  under 
the  State  plan.  We  have,  however, 
required  that  comparability 
requirements  be  observed  with  regard  to 
these  services  among  those  Medicaid 
eligible  persons  in  the  State  satisfying 
the  explicit  conditions  of  coverage  for 
these  services. 

1 

IV.  Regulatory  Impact  Statement 

A  Executive  Order  12291 

Executive  Order  12291  (E.0. 12291) 
requires  us  to  prepare  and  publish  an 
initial  regulatory  impact  analysis  for  any 
proposed  regulations  that  are  likely  to 
meet  criteria  for  a  "major  rule."  A  major 
rule  is  one  that  would  result  in — 

(1)  An  annual  effect  on  the  economy 
of  $100  million  or  more; 

(2)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  government 
agencies,  or  any  geographic  regions;  or 

(3]  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation  or  on  the  ability 
of  United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

Under  section  1915(c)(2)(D)  of  the  Act. 
the  estimated  average  per  capita 
expenditure  under  a  home  and  I 

community-based  waiver  may  not       i 
exceed  100  percent  of  the  estimated 
average  per  capita  expenditiue  that  the 
State  reasonably  estimates  would  have 
been  made  if  the  waiver  had  not  been 
granted.  All  States  have  assured  HCFA 
of  this  as  a  condition  of  waiver 
approval.  Thus,  under  the  law,  this 
proposed  rule  is  expected  to  be 
techincally  budget  netural.  However, 
section  9502  of  Pub.  L.  99-272  and 
sections  9408  and  9411  of  Pub.  L.  99-500 
have  negligible  costs  associated  «vith 
them  overall.  Although  we  do  not  expect 
aggregate  Medicaid  expenditures  to 
increase,  the  percentage  of  long  term 
care  patients  served  in  waivers  is 
growing  and  now  constitutes 
approximately  three  percent  of  the 
aged/disabled  Medicaid  population  and 
23  percent  of  the  mentally  retarded/ 
developmentaliy  disabled  Medicaid 
population.  It  is  difficult  to  determine 
and  may  be  impossible  to  assess 
precisely  whether  these  proposed 
changes  would  substantially  affect  the 
rate  of  growth  in  Medicaid  expenditures. 

We  do  not  expect  that  adoption  of  this 
proposed  rule  would  result  in  a  major 
increase  in  costs  or  prices  for 


consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies  in  any  geographic  regions.  This 
regulation  would  be  beneficial  in  that 
waivers  encourage  competition,  which 
provides  alternative  means  for  receiving 
services.  Employment  in  institutional 
care  is  more  capital  intensive;  home  and 
community  services  are  more  labor 
intensive.  Thus,  although  there  may  be 
adverse  impact  on  institutional 
providers,  it  probably  will  be  offset  by 
increased  business  for  providers  who 
offer  home  and  community-based 
services. 

We  expect  a  favorable  impact 
« because  new  programs  may  be  added  as 
alternatives  to  institutionalization  as  a 
result  of  this  regulation.  Costs  or  losses 
of  revenue  may  be  experienced  by 
providers  (both  their  owners  and 
employees)  that  formerly  served 
institutionalized  recipients.  However, 
although  an  institutional  provider  of 
services  may  be  adversely  effected  by 
the  existence  of  a  waiver  in  its  area,  it 
may  then  choose  to  provide  services 
covered  under  a  home  and  community- 
based  waiver  and  may  thus  not  be 
adversely  effected. 

In  conclusion,  waivors  generally  may 
result  in  services  being  fiuTiished  in 
different  settings,  often  by  different 
providers,  with  possibly  some  losses  in 
revenue  by  some  providers  ofbet  by 
increases  to  other  providers.  We  do  not 
consider  this  redistributive  effect  to  be 
significant  We  do  expect  to  benefit  from 
a  deinstitutionalized  life  and  from  the 
services  that  may  be  provided  under  the 
waiver. 

For  these  reasons,  we  have 
determined  that  these  proposed 
regulations  do  not  meet  the  criteria  for  a 
major  rule  under  E.0. 12291. 

B.  Regulatory  Flexibility  Act 

For  proposed  regulations  we  prepare 
and  publish  an  initial  regulatory 
flexibility  analysis  consistent  w<th  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.&C.  601-612),  unless  the  Secretary 
certifies  that  the  regulations  would  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities.  For 
purposes  of  the  RFA,  we  consider  all 
providers  to  be  small  entities.  Thus,  both 
those  providers  that  deinstitutionalize 
patients  into  the  home  or  community 
and  the  home  and  community-basod 
providers  of  services  that  receive  such 
patients/recipients  are  small  entities. 
This  proposed  rule  would  also  affect 
States  and  Medicaid  redpients,  but  they 
are  not  considered  small  entities  under 
the  RFA. 

Any  impact  np<Hi  providers  would  be 
the  result  of  individual  State  decisions 
as  developed  in  waiver  requests.  Due  to 


the  positive  reception  of  the  home  and 
community-based  waiver  program,  we 
believe  that  this  regulation  ivill  be  well- 
received  by  those  concerned  with  such 
programs.  This  regulation  would 
generally  benefit  States  and  providers.  It 
offers  broader  service  coverage  than 
current  reules  and  may  result  in  new 
waiver  applications  and  expansion  of 
existing  waivers.  Thus,  therejnay  be 
more  fimds  flowing  through  waivers.  As 
discussed  earlier,  because  of  the  appeal 
of  the  program  to  States,  the  proportion 
of  Medicaid  expenditures  flowing 
through  home  and  conunonity-based 
waivers  is  growing.  This  regulation  may 
contribute  to  that  growth,  but  we  cannot 
predict  how  much.  It  is  unlikely  that  we 
would  be  able  to  isolate  the  effects  of 
these  proposals  from  other  factors 
affecting  die  growth  of  waivers. 

The  broader  coverage  made  possible 
under  this  proposal  is  one  factor  that 
offers  opportunity  for  fiirther  growth. 
Waivers  also  would  be  approved  for 
longer  periods,  which  may  increase  the 
aggregate  magnitude  of  granted  waivers. 

Notwithstanding  State  assurances  to 
the  contrary,  it  should  lie  noted  that 
implementation  of  these  proposals  could 
possibly  result  in  increasing  overall 
program  expenditures.  This  could  result 
if  services  furnished  under  the  waivers 
are  in  addition  to,  rather  than 
substitutes  for,  institutional  and  other 
services  that  would  otherwise  have 
been  provided.  Since  diis  is  clearly  not 
contemplated  under  the  statute,  we  will 
be  carefully  reviewing  the  operation  of 
waivers  to  assess  the  extent  to  which 
this  may  occur. 

If  this  regulation  resulted  in  a 
substantial  increase  in  the  growth  of 
waivers,  it  could  affect  small  entities. 
Most  entities  would  benefit  contingent 
upon  States'  decisions  that  caimot  be 
predicted.  Although  these  changes 
would  generally  tend  to  ease  approval 
of  an  increased  volume  of  waivers,  we 
do  not  expect  the  regulation  in  itself  to 
increase  waivers  to  the  extent  that  a 
demonstrable  significant  economic 
impact  would  result  we  have  therefore 
determined,  and  the  Secretary  certifies, 
that  these  proposed  regulations  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  entities. 

Also,  section  1102(b)  of  the  Social 
Security  Act  requires  the  S^vetary  to 
prepare  a  regulatory  impact  analysis  for 
any  proposed  rule  that  may  have  a 
significant  impact  on  the  operations  of  a 
substantial  number  of  sSMiU  rural 
hospitals.  Such  an  analysis  must 
conform  to  the  provisions  of  section  603 
of  the  RFA.  For  pufposes  of  section 
1102(b)  of  the  Act  we  define  a  small 
rural  hospital  as  a  hospital  with  fewer 


than  50  beds  located  outside  a 
metropolitan  statistical  area.  We  have 
determined,  and  the  Secretary  certifies, 
that  this  proposed  regulation  would  not 
have  a  significant  impact  on  the 
operations  of  s  a  substantial  number  qi 
small  rural  hospitals. 

V.  Other  Required  Infonnation 

A.  Recordkeeping  and  Reporting 
Requirements 

Sections  440L180, 441.301  and  441.303 
of  the  proposed  rule  contain  inforamtion 
collection  requirements  that  are  subject 
to  Office  tA  Management  and  Budget 
(OMB)  approval  under  the  Paperwork 
Reduction  Act  of  1980.  Organizations 
and  individuals  deshing  to  submit 
comments  on  the  infomiation  collection 
requirements  riiould  direct  them  to  the 
agency  official  whose  name  appears  in 
the  preamble  and  to  the  Office  of 
Information  and  Regulatory  Affairs, 
OMB,  New  Executive  Office  Building 
(Room  3208),  Washington,  DC  20503, 
Attention:  Desk  Officer  for  HCFA." 

B.  Responses  to  Public  Comments 

Because  of  the  large  number  of  items 
of  corre^ondence  we  normally  receive 
on  a  proposed  rule,  we  are  not  able  to 
acknowledge  or  re^Mmd  to  diem 
individually.  However,  in  developing  the 
final  rule,  we  will  consider  aD  comments 
that  we  receive  by  the  date  and  time 
•specified  in  the  "Dates"  section  of  this 
preamble,  and  we  will  respcmd  to  the 
comments  in  the  preamble  of  that  rule. 

List  of  Subiects 

42  CFR  Part  435 

Aid  to  Families  with  Dependent 
Children,  Grant  programs — health, 
Medicaid,  Sv^plonental  Security 
Income  (SSI). 

42  CFR  Part  4W 

Grant  programs — health,  Medicaid. 

42CFRPart441 

■    Family  plaiming,  Grant  programs — 
health.  Infants  and  children,  Medicaid, 
Penalties,  Prescription  drugs,  Repwting 
and  recordkeeping  requirements. 

We  are  proposing  to  amend  42  CFR 
Chapter  IV,  Subchapter  C,  as  set  forth 
below: 

CHAPTER  IV-HEALTU  CARE  nNANCING 
ADMINISTSATION.  KPARTMENT  OF 
HEALTH  AND  HUMAN  SERVICES 
SUBCHAPTER  C— MEDICAL  ASSISTANCE 
PROGRAMS 

A.  Part  435  is  amended  as  follows: 


PART  435— EUGIBHJTY  IN  THE 
STATES,  DISTRICT  OF  COUJMBIA 
AND  THE  NORTHERN  IIARMNA 
ISLANDS 

1.  The  authority  citation  for  Part  435 
continues  to  read  as  follows: 

Authoiity:  Sea  1102  of  the  Social  Security 
Act  (42  U.S.C  1302). 

2.  in  S  435.726,  die  introductory 

language  of  paragraph  (c)  is  republished; 
and  paragraph  (cXl)  is  revised  to  read 
as  fcdlowK 

(43&72e    Poat-elitlbyity  traatmenl  of 
income  and  raaoMces  of  indtvtilMals 
rsceivino  home  and  community-based 
sarvtcas  fumlstied  undsr  a  waWr 
•  Appacstlon  of  patient  income  to  ttie  cost  of 
care. 
***** 

(c)  In  reducing  its  payment  for  home 
and  community-based  services,  the 
agency  must  deduct  the  following 
amounts,  in  the  following  order,  from  the 
individual's  total  income  (including 
amounts  disregarded  in  determining 
eligibility): 

(1)  An  amount  for  the  maintenance 
needs  of  the  individual  that  the  State 
may  set  at  any  level,  as  long  as  the 
following  conditions  are  met: 

(i)  Hie  deduction  amount  is  based  on 
a  reasonable  assessment  of  need. 

(it)  The  State  establishes  a  maximum 
deduction  amount  that  will  not  be 
exceeded  for  any  individual  under  the 
waiver. 
•        *        •        *        ♦ 

3.  In  S  435J35,  the  introductory 
language  of  paragraph  (c)  is  republished; 
and  paragr^ih  (c)(1)  is  revised  to  read 
as  follows: 


§435.735    Poat-aNgibillytraalnwfitef 
incona  and  raaoufcaa  d  IndMduala 
receiving  horns  sad  conraantty-lMsad 
services  lumislMd  under  a  walven 
Application  of  patient  Income  to  ttie  cost  of 


(c)  In  reducing  its  payment  for  home 
and  community-based  services,  the 
agency  must  deduct  the  following 
amounts,  in  the  following  order,  from  the 
individuaTs  total  income  (including 
amounts  disregarded  in  determining 
eligibility): 

(1)  An  amount  for  the  maintenance 
needs  of  the  individual  that  the  State 
may  set  at  any  level,  as  long  as  the 
fc^owing  conditions  are  met 

(i)  The  dedoction  amount  is  based  on 
a  reasonable  assessment  of  need. 

(ii)  The  State  establishes  a  maximum 
deductioa  amount  that  will  not  be 
exceeded  for  any  individual  under  the 
waiver. 


B.  Part  440  is  amended  as  follows: 

PART  440-SERVICES:  GENERAL 
PROVISIONS 

1.  The  audiority  citation  for  Part  440 
continues  to  read  as  follows: 

Authority:  Sec.  1102  of  the  Social  Security 
Act  (42  U.S.C.  1302). 

2.  The  table  of  contents  for  Part  440, 
Subpart  A.  is  amended  by  adding  die 
tide  of  new  i  44ai85  to  read  as  follows: 

Subpart  A— Oefhiilions 

Sees. 


440.185    Respiratory  care  for  ventilator- 
dependent  individuals. 

3.  Section  440.100  is  revised  to  read  as 
follows: 

§440.110   Howe  Of  coaiaiunHy  baaed 

services. 

(a)  Description  and  requirements  for 
services.  "Home  or  conunnnity-based 
services"  means  services,  not  otherwise 
furnished  under  the  State's  Medicaid 
plan,  diat  are  furnished  under  the 
provisions  of  Part  441,  Subpart  G  of  this 
chapter. 

(1)  These  services  may  consist  of  any 
or  all  of  the  services  listed  in  paragraph 
(b)  of  this  section,  as  those  services  are 
defined  by  the  agency  and  approved  by 
HCFA. 

(2)  The  services  must  meet  the 
standards  specified  in  \  441.302(a]  of 
this  chapter  concerning  health  and 
welfare  assurances. 

(3)  The  services  are  subject  to  the 
limits  on  HT  described  in  §  441.310  of 
this  chapter. 

(b)  Included  services.  Home  or 
community-based  services  may  include 
the  following  services,  as  they  are 
defined  by  the  agency  and  approved  by 
HCFA: 

(1)  Case  management. 

(2)  Homemaker. 

(3)  Home  health  aide. 

(4)  Personal  care. 

(5)  Adult  day  health. 

(6)  Habilitation  services.  Beginning 
with  services  furnished  on  or  after  April 
7, 1986,  an  agency  may  request  HCFA's 
approval  to  include  in  its  home  or 
community-based  services  waiver 
habilitation  services  as  they  are 
described  in  paragraphs  (c)  and  (d)  of 
this  sectiwi. 

(7)  Respite  care  services  that  effective 
on  [effective  date  of  final  rule],  are 
subject  to  appropriate  limits  on 
utilization  of  care  that  may  not  exceed 
30  days  of  institutional  respite  care  per 
recipient  per  waiver  year. 

(8)  Day  treatment  or  other  partial 
hospitalization  services,  psychosocial 


19960  Federal  Register  /  Vol.  53.  No.  105  /  Wednesday.  June  1.  1988  /  Proposed  Rules 


rehabilitation  services  and  clinic 
services  (whether  or  not  furnished  in  a 
facility]  for  individuals  with  chronic 
mental  illness. 

(9]  Other  services  requested  by  the 
agency  and  approved  by  HCFA  as  cost 
effective  and  necessary  to  avoid 
institutionalization. 

(c)  Additional  habilitation  services 
effective  April  7, 1966. — (1)  General  rule. 
As  of  the  effective  date  of  a  new  waiver 
or  amendment  to  an  existing  waiver  that 
includes  the  specific  additional 
habilitation  services  described  in 
paragraph  (c)(2)  of  this  section,  an 
agency  may  claim  FFP  under  the  new  or 
amended  waiver  only  for  those  services 
provided  to — 

(i)  Recipients  who  have  been 
discharged  on  or  after  April  7, 1986  from 
a  Medicaid-certified  SNF,  ICF,  or  ICF/ 
MR  directly  into  such  a  waiver;  or 

(ii)  Recipients  who  have  been 
deinstitutionalized  on  or  aftger  October 
1, 1981  from  a  Medicaid  certified  SNF, 
IC3^.  or  ICF/MR  direcUy  into  a  Medicaid 
home  and  community-based  services 
waiver  program  and  who  have  received 
habilitation  services,  which  include . 
prevocational,  educational,  and 
supported  employment  services,  since 
discharge. 

(2)  Services  included.  Among  the 
services  the  agency  may  include  as 
habilitation  services  under  this 
paragraph  are  the  following  services: 

(i)  Prevocational  services,  which 
means  services  that  are  aimed  at 
preparing  an  individual  for  paid  or 
unpaid  employment,  and  that  are  not 
job-task  oriented  but  which  are  aimed  at 
a  generalized  result.  These  services  may 
include,  for  example,  teaching  an 
individual  such  concepts  as  compliance, 
attendance,  task  completion,  problem 
solving  and  safety. 

(ii)  Educational  services,  which  means 
special  education  and  related  services 
(as  defined  in  section  4(a)(4)  of  the  1975 
Amendments  to  the  Education  of  the 
Handicapped  Act)  (Pub.  L  94-142)  (20 
U.S.C  1401  (16  and  17))  to  the  extent 
they  are  not  prohibited  under  paragraph 
(c)(3)(i)  of  this  section. 

(iii)  Supported  employment  services, 
which  facilitate  paid  employment,  that 
are — 

(A)  Provided  to  persons  with 
developmental  disabilities  for  whom 
competitive  employment  at  or  above  the 
minimum  wage  is  unlikely  and  who, 
because  of  their  disabilities,  need 
intensive  ongoing  support  to  perform  in 
a  work  setting: 

(B)  Conducted  in  a  variety  of  settings, 
particulariy  worksites  in  which  persons 
without  disabilities  are  employed;  and 

(Cj  Defined  as  any  combination  of 
special  supervisory  services,  training. 


transportation,  and  adaptive  equipment 
that  the  State  demonstrates  are 
essential  for  developmentally  disabled 
persons  to  engage  in  paid  employment 
and  that  are  not  normally  required  for 
nondisabled  persons  engaged  in 
competitive  employment. 

(3)  Services  not  included.  For 
purposes  of  this  paragraph  (c),  the 
following  services  may  not  be  included 
in  habilitation  services: 

(i)  Special  education  and  related 
services  (as  defined  in  section  4(a)(4)  of 
the  1975  Amendments  to  the  Education 
of  the  Handicapped  Act)  (Pub.  L  94-142) 
(20  U.S.C.  1401  (16  and  17))  that  are 
otherwise  available  to  the  individual 
through  a  State  or  local  educational 
agency. 

(ii)  Vocational  rehabilitation  services 
that  are  otherwise  available  to  the 
individual  through  a  program  funded 
under  section  110  of  the  Rehabilitation 
Act  of  1973  (Pub.  L  93-112)  (29  U.S.C. 
730). 

(d)  Additional  services  for  the 
chronically  mentally  ///— (1)  Services 
included.  FFP  is  available  for  services 
indicated  in  paragraph  (b)(8]  of  this 
section  when  provided  to  individuals 
who  have  been  diagnosed  as  being 
chronically  mentally  ill.  Such  services 
must  have  been  requested  by  the  agency 
as  part  of  either  a  new  waiver  request  or 
a  renewal  and  approved  by  HCFA  on  or 
after  October  21, 1986. 

(2)  Services  not  included.  For 
purposes  of  this  paragraph,  any  home 
and  community-based  service,  including 
those  indicated  in  paragraph  (b)(8)  of 
this  section,  may  not  be  includeid  in 
home  and  community-based  service 
waivers  for  the  following  individuals 
diagnosed  as  chronically  mentally  ill: 

(i)  For  individuals  aged  22  through  64 
who,  absent  the  waiver,  would  require 
inpatient  care  in  an  institution  for 
mental  diseases  (see  S  435.1009  of  this 
chapter). 

(ii)  For  individuals,  regardless  of  age, 
who,  absent  the  waiver,  would  require 
inpatient  care  in  an  institution  for 
mental  diseases  in  those  States  that 
have  not  opted  to  include  the  benefits 
defined  in  S9  440.140  or  440.160. 

4.  Section  440.185  is  added  to  read  as 
follows: 


S440.1t5 

-* -*-  -.  ■ — — -  ■  -«  - ■  - 

avpvmiMn  niuiviuuMs. 

"Respiratory  care  for  ventilator- 
dependent  intUviduals"  means  services 
that  are  not  otherwise  available  under 
the  State's  medicaid  plan,  provided  on  a 
part-time  basis  in  the  recipient's  home 
by  a  respiratory  therapist  or  other  health 
care  professional  trained  in  respiratory 
therapy  (as  determined  by  the  State)  to 
an  individual  who — 


(a)  Is  medically  dependent  on  a 
ventilator  for  life  support  at  least  six 
houn  per  day; 

(b)  Has  been  so  dependent  for  at  least 
30  consecutive  days  (or  the  maximum 
number  of  days  authorized  under  the 
State  plan,  whichever  is  less)  as  an 
inpatient  in  one  or  more  hospitals,  SNFs. 
ICFs,  and  ICFs/Mr; 

(c)  But  for  the  availability  of 
respiratory  care  services,  would  require 
respiratory  care  as  an  inpatient  in  a 
hospital  SNF.  ICF.  or  ICF/MR  and 
would  be  eligible  to  have  payment  made 
for  inpatient  care  under  the  State  plan; 

(d)  Has  adequate  social  support 
services  to  be  cared  for  at  home;  and 

(e)  Wishes  to  be  cared  for  at  home. 
5.  In  S  440.250,  new  paragraphs  (m) 

and  (n)  are  reserved,  and  a  new 
paragraph  (o)  is  added  to  read  as 
follows: 

S440.250    UmHsoneomfMraMNIyof 


(m)  [Reserved] 

(n)  [Reserved] 

(o)  If  the  agency  makes  respiratory 
care  services  available  under  S  440.185, 
the  services  need  not  be  made  available 
in  the  same  amount,  duration,  and  scope 
to  any  individual  not  satisfying  the 
conditions  for  coverage  under  that 
section.  However,  the  services  must  be 
made  available  in  the  same  amount, 
duration,  and  scope  to  all  individuals 
satisfying  the  conditions  of  coverage      . 
under  that  section. 

C.  Part  441  is  amended  as  follows: 

PART  441— SERVICES: 
REQUIREMENTS  AND  UMITS 
APPLICABLE  TO  SPECIFIC  SERVICES 

1.  The  authority  citation  for  Part  441 
continues  to  read  as  follows: 

Authority:  Sec.  1102  of  the  Social  Security 
Act  (42  U.S.C.  1302). 

2.  The  table  of  contents  for  Part  441,    . 
Subpart  G  is  amended  by  redesignating 
9S  441.305  and  441.306  as  S  441.307  and 
i  441.308,  respectively,  and  by  adding 
new  9  441.305  and  9  441.306  to  read  as 
follows: 

Subpart  G    Home  and  Conwmwlty- 
Baaad  Sarvioaa:  Waviar  Raquiramanta 

Sect. 

***** 

441.305    Replacement  of  recipients  in 

approved  waiver  programs. 
441.30(9    Cooperative  arrangements  with  the 

Maternal  and  Child  Health  program. 

***** 

3.  In  9  441.301,  paragraph  (a)  is 
revised;  the  introductory  language  of 
paragraph  (b)  is  revised;  the 
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introductory  language  of  paragraph 
(b)(1)  is  republiahed:  paragraph  (b)(l)(ii) 
is  revised:  a  new  paragra|ih  (b)(l)(iii)  is 
added:  and  paragraph  (b)(4)  is  revised  to 
read  as  foUows: 

S  44U01    Contents  of  request  for  a 
waiver. 

(a)  A  request  for  a  waiver  under  this 
section  must  consist  of  the  following: 

(1)  The  assurances  required  by 
9  441.302  and  the  supporting 
documentation  required  by  9  441.303. 

(2)  When  applicable,  requests  for 
waivers  of  the  requirements  of  section 
1902(a)(1)  or  (10)(B)  of  the  Act  which 
concern  statewide  application  of 
Medicaid  and  comparability  of  services. 

(3)  A  statement  explaining  whether 
the  agency  wrill  refuse  to  offer  home  or 
community-based  services  to  any 
recipient  if  the  agency  can  reasonably 
expect  that  the  cost  of  the  services 
would  exceed  the  cost  of  an  equivalent 
level  of  care  provided  in — 

(i)  A  hospital  (as  defined  in  9  44ai0  of 
this  chapter); 

(ii)  An  SNF  (as  defined  in  9  44a40  of 
this  chapter);  or 

(iii)  An  ICF  or  ICF/MR  (as  defined  in 
§  440.150  of  this  chapter)  if  applicable. 

(b)  If  the  agency  furnishes  home  and 
community-based  services,  as  defined  in 
§  440.180  of  this  chapter  under  a  waiver 
granted  under  this  subpart,  the  waiver 
request  most — 

(1)  Provide  that  the  services  are 
furnished — 
***** 

(ii)  Only  to  recipients  who  are  not 
inpatients  of  a  hospital.  SNF,  ICF  or 
ICF/MR;  and 

(iii)  Only  to  recipients  who  the  agency 
determines  would,  in  the  absence  of 
these  services,  require  the  Medicaid 
covered  level  of  care  provided  in — 

(A)  A  hospital  (as  defined  in  9  440.10 
of  this  chapter); 

(B)  An  SNF  (as  defined  in  9  440.40  of 
this  chapter);  or 

(C)  An  ICF  (as  defined  in  9  440.150  of 
this  chapter); 
***** 

(4)  Describe  tiie  services  to  be 
furnished  so  that  eadi  service  is 
separately  defined.  Multiple  services 
that  are  generally  considered  to  be 
separate  services  may  not  be 
consolidated  under  a  sin^e  definition. 
Commonly  accepted  terms  must  be  used 
to  describe  the  service  and  definitions 
may  not  be  open  ended  in  scope. 
***** 

4.  In  9  441.302.  the  introductory 
paragraph  is  revised;  paragraphs  (c)  and 
(e)  are  revised;  paragraph  (f)  is 
redesignated  as  paragraph  (g)  and 
repubUshed;  and  new  paragraphs  (f).  (h), 
and  (i)  are  added  to  read  as  follows: 


44t3aS 

Unless  the  Medicaid  agency  provides 
the  following  satisfactory  assurances  to 
HCFA.  HCFA  will  not  grant  a  waiver 
under  this  sut^tart  and  auy  terminate  a 
waiver  already  granted. 

(c)  Evahiatron  of  need.  Asstnance  that 
the  agency  will  provide  for  the 
following: 

(1)  Initial  evaluaiion.  An  evaluation  of 
the  need  for  the  level  of  care  provided  in 
a  hospital  SNF.  or  ICF  (as  defined  in 

9  440.10.  440.40,  and  440.150  of  this 
chapter,  respectively)  when  there  is  a 
reasonable  indication  that  a  recipient 
might  need  the  services  in  the  near 
future  (that  is,  a  montii  or  less)  unless  he 
or  she  receives  home  or  community- 
based  services.  For  purposes  of  this 
section,  "evaluation"  means  a  review  of 
an  individual  recipient's  condition  to 
determine — 

(i)  Whether  he  or  she  requires  the 
level  of  care  provided  in  a  hospital,  SNF, 
or  ICF  as  defined  by  99  440.ia  440.40, 
and  440.150.  respectively;  and 

(ii)  lliat  the  individual  would 
otherwise  be  institutionalized  in  such  a 
facility. 

(2)  Periodic  reevaluations. 
Reevaluations,  at  least  annually,  of  each 
recipient  receiving  home  or  community- 
based  services  to  determine  whether  he 
or  she  continues  to  need  the  level  of 
care  provided  and  would  otherwise  be 
institutionalized  in  one  of  the  following 
institutions: 

(i)  A  hospital 
(ii)  An  SNF. 
(iii)  An  ICF. 
(iv)  An  ICF/MR 
***** 

(e)  Average  per  capita  expenditures. 
Assurance  that  the  average  per  capita 
fiscal  year  expenditures  under  the 
waiver  will  not  exceed  100  percent  of 
the  average  per  capita  expenditures  that 
would  have  been  made  in  the  fiscal  year 
for  the  level  of  care  provided  in  a 
hospital  SNF,  or  ICF,  or  ICF/MR  under 
the  State  plan  had  the  waivers  not  been 
granted. 

(1)  These  expenditiues  must  be 
reasonably  estimated  and  documented 
by  the  agency. 

(2)  The  estimate  must  be  on  an  annual 
basis  and  must  cover  each  year  of  the 
waiver  period. 

(3)  In  making  estimates  for  a  waiver 
that  applies  only  to  individuals  with  a 
particular  ilhiess  (for  example,  acquired 
immune  deficiency  syndrome  (AID))  or 
condition  (for  example,  chronic  mental 
illness)  who  are  inpatients  in  a  hospital 
SNF,  or  ICF,  the  State  may  estimate  the 
average  per  capita  expenditures  for  such 
individuals  without  including 


expenditures  for  oAer  individuals  who 
are  inpatients  of  applicable  hospitals, 
SNFs.  ICF  s.  or  ICa^/MR. 

(f)  Actual  total  expenditures. 
Assurance  that  the  agency's  actual  total 
expenditures  for  home  and  community- 
based  and  other  Medicaid  services 
provided  to  recipients  under  the  waiver 
will  not,  in  any  year  of  the  waiver 
period,  exceed  100  percent  of  the 
amount  that  would  be  incurred  by  the 
State's  Medicaid  program  for  these 
individuals,  absent  the  waiver,  in — 

(1)  A  hospital; 

(2)  An  SNFi  or 

(3)  An  ICF;  or 

(4)  An  ICF/MR.  if  apphcable. 

(g)  Reporting. — Assurance  that 
annually,  the  agency  will  provide  HCFA 
with  information  on  the  waiver's  impact. 
That  information  must  be  consistent 
with  a  data  collection  plan  designed  by 
HCFA  and  must  address  the  waiver's 
impact  (XI — 

(1)  The  type,  amount  and  cost  of 
services  provided  under  the  State  plan; 
and 

(2)  The  health  and  welfare  of 
recipients. 

(h)  Habilitation  services.  Assurance 
that  prevocational,  educational,  or 
supported  employment  services,  or  a 
combination  of  these  services,  if 
provided  as  habilitation  services  under 
the  waiver,  are — 

(1)  Not  otherwise  available  to  the 
individual  under  the  Education  of  the 
Handicapped  Act  (Pub.  L  94-142)  (29 
U.S.C.  1401  (16  and  17))  or  as  services 
under  the  Rehabilitation  Act  of  1973 
(Pub.  L.  93-112)  (29  U.S.C.  730);  and 

(2)  Furnished  only  to  individuals  who 
have  been  deinstitutionalized  on  or  after 
April  7, 1986  from  a  Medicaid-certified 
SNF,  ICF,  or  ICF/MR  dnecdy  into  a 
home  and  community-based  services 
waiver  program  authorized  and  financed 
under  section  1915(c)  of  the  Act  or 

(3)  Famished  to  individuals  who  have 
been  deinstituticmalized  on  or  after 
October  1, 1981  from  a  Medicaid- 
certified  SNF,  ICF,  or  ICF/MR  direcUy 
into  a  home  and  community-based 
services  waiver  program  authorized  and 
financed  under  section  1915(c)  of  the 
Act  and  also  have  received 
prevocational  educational,  or  supported 
employment  services  since  discharge. 

(i)  Day  treatment  or  partial 
hospitalization,  psychosocial 
rehabilitation  services,  and  clinic 
services  for  individuals  with  chronic 
mental  illness.  Assurance  that  FFP  will 
not  be  claimed  in  expenditures  for 
waiver  services  including,  but  not 
limited  to  day  treatment/partial 
hospitalization,  psydiosocial 
rehabilitation  services  and  clinic 
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services  provided  as  home  and 
community-based  services  to 
individuals  with  chronic  mental 
illnesses  if  these  individuals  are — 

(1)  Age  22  to  &4  and  in  need  of 
impatient  care  in  an  institution  for 
mental  diseases  (IMD): 

(2)  Age  65  and  older  and  the  State  has 
not  included  the  optional  Medicaid    | 
benefit  cited  in  9  440.140;  or  ' 

(3)  Age  21  and  under  and  the  State 
has  not  included  the  optional  Medicaid 
benefit  cited  in  $  440.160. 

5.  In  S  441.303,  the  introductory 
language  of  the  section  is  revised;  the 
introductory  language  of  paragraph  (c)  is 
republished:  paragraph  (c)(2]  is  revised; 
the  introductory  language  and  certain 
equation  factors  in  paragraph  (f](l}  are 
revised;  paragraphs  (f)(2)  and  (f)(3J  are 
revised;  paragraph  (f)(4)  is  redesignated 
as  paragraph  (f)(5);  a  new  paragraph 
(f)(4]  is  added;  and  newly  redesignated 
paragraph  (f)(5)  is  revised;  a  new 
paragraph  (f)(6)  is  added;  paragraph  (g) 
is  revised;  and  new  paragraphs  (h)  and 
(i)  are  added  to  read  as  follows: 

§441.303    Supporting  documentation 
required. 

The  agency  must  furnish  HCFA  with 
sufficient  information  to  support  the  j 
assurances  required  by  S  441.302.  Except 
as  HCFA  may  otherwise  specify  for 
particular  waivers,  the  information  must 
consist  of  the  following:  i 

*****  I 

(c)  A  description  of  the  agency's  plan 
for  the  evaluation  and  reevaluation  of 
recipients,  including — *  *  * 

(2)  A  copy  of  the  evaluation  form  to  be 
used;  and  if  it  differs  from  the  form  used 
in  placing  recipients  in  nursing  homes,  a 
description  of  how  and  why  it  differs 
and  an  assurance  that  the  outcome  of 
the  new  evaluation  form  is  reliable, 
valid,  and  fully  comparable  to  the  form 
used  for  nursing  home  placement: 


(f)*  •  * 

(1)  The  annual  average  per  capita 
expenditure  estimate  of  the  cost  of  home 
and  community-based  and  other 
Medicaid  services  under  the  waiver 
must  not  exceed  100  percent  of  the 
annual  average  per  capita  expenditiues 
of  the  cost  of  services  in  the  absence  of 
a  waiver.  The  estimates  are  to  be  based 
on  the  following  equation: 


waiver.  (For  waiven  that  apply  only  to 
individuals  with  a  particular  illness  or 
condition  who  ar«  impatients  of 
hospitals.  SNFs.  ICFs,  or  ICFs/MR.  the 
State  is  not  required  to  use  the  entire 
patient  population.  The  estimate  may  be 
based  on  only  the  number  of  such 
individual  inpatients  of  the  hospitals, 
SNFs,  ICFs,  or  ICFs/MR  who  are 
comparable  to  the  waiver  group  but  not 
expected  to  be  included  in  the  waiver 
program.) 

B=the  estimated  annual  Medicaid 

expenditure  for  hospital  SNF,  ICF,  or 
ICF/MR  care  per  eligible  Medicaid  usir 
with  the  waiver. 

C=the  estimated  annual  number  of 

unduplicated  beneficiaries  who  would 
receive  home  and  community-based 
services  under  the  waiver,  including 
model  waivers. 

***** 

F=the  estimated  annual  number  of 

beneficiaries  who  would  likely  receive 
the  level  of  care  provided  in  hospital, 
SNF,  ICF.  or  ICF/MR  in  the  absence  of 
the  waiver. 


A=the  estimated  annual  number  of 

unduplicated  beneficiaries  who  would 
receive  the  level  of  care  provided  in  a 
hospital.  SNF,  ICF,  or  ICF/MR  with  the 


C = the  estimated  annual  number  of 

beneficiaries  referred  to  in  C  who  would 
receive  any  of  the  acute  care  services 
and  other  noninstitutional  long-term  care 
services  otherwise  provided  under  the 
State  plan. 

D'=the  estimated  annual  Medicaid 

expenditure  per  eligible  Medicaid  user  of 
the  acute  care  and  other  noninstitutional 
long-term  care  services  referred  to  in  C 

(2)  For  purposes  of  the  equation,  acute 
care  services  means  all  services 
otherwise  provided  under  the  State  plan 
that  are  neither  hospital.  SMF,  ICF,  or 
ICF/MR  services,  nor  the 
noninstitutional.  long-term  care  services 
referred  to  in  H. 

(3)  Data  on  the  estimated  annual 
number  of  beneficiaries  and 
expenditures  for  those  who  would 
otherwise  receive  a  hospital,  SNF.  ICF. 
or  ICF/MR  level  of  care  is  required  for 
all  these  types  of  institutions  only  if  the 
waiver  request  provides  that  each  of 
these  groups  will  be  offered  home  and 
communify-based  services.  For  example, 
if  the  request  does  not  include  persons, 
who  would  otherwise  receive  an  ICF/ 
MR  level  of  care,  the  State  is  not 
required  to  furnish  data  on  that  group. 

(4)  In  making  estimates  of  average  per 
capita  expenditures  for  a  waiver  that 
applies  only  to  individuals  with  a 
particular  illness  or  condition  who  are 
inpatients  of  hospitals.  SNFs,  ICFs.  or 
ICFs/MR.  the  agency  may  determine  the 
average  per  capita  expenditures  for 
these  individuals  absent  the  waiver 
without  including  expenditures  for  other 
individuals  in  the  affected  hospitals. 
SNFs.  ICFs.  or  ICFs/MR. 


(5)  The  data  must  show  the  estimated 
annual  number  of  beneficiaries  who  will 
be  deinstituti(«alized  from  certified 
hospitals.  SNFs.  ICFs  or  ICF/MRs  as 
applicable,  because  they  would  receive 
home  and  community-based  services 
under  the  waiver,  and  the  estimated 
annual  number  of  beneficiaries  whose 
admission  to  such  institutions  would  be 
diverted  or  deflected  because  of  the 
waiver  services.  For  the  latter  group,  the 
State's  evaluation  process  required  by 

S  441.303(c)  must  provide  for  a  more 
detailed  description  of  their  evaluation 
and  screening  procedures  for  recipients 
to  assure  that  waiver  services  will  be 
limited  to  persons  who  would  otherwise 
receive  the  level  of  care  provided  in  a 
hospital.  SNF.  ICF.  or  ICF/MR  as 
applicable. 

(6)  The  data  must  show  the  estimated 
annual  number  of  unduplicated  waiver 
beneficiaries  who  are  expected  to  be 
replaced  in  the  waiver  during  each  year 
due  to  death  or  loss  of  eligibilify  for 
services  under  the  State  plan.  This 
estimate  must  be  separate  bom  the 
State's  estimates  of  the  total  nimiber  of 
unduplicated  beneficiaries  who  would 
receive  waiver  services  in  each  year  of 
the  waiver  (factor  "C  in  the  cost 
formula  set  forth  in  paragraph  (f)(1)  of 
this  section).  The  State's  estimate  for 
factor  C  must  include  replacements  for 
those  beneficiaries  who  die  or  become 
ineligible  for  State  plan  services. 

(g)  Except  as  HCFA  may  otherwise 
specify  for  particular  waivers,  the 
agency  must  provide  for  an  independent 
assessment  of  its  waiver  that  evaluates 
the  qualify  of  care  provided,  access  to 
care,  and  cost-effectiveness.  The  results 
of  the  assessment  must  be  submitted  to 
HCFA  at  least  90  days  prior  to  the 
expiration  date  of  the  approved  waiver 
period  and  cover  the  period  up  to  the 
final  year  of  the  waiver. 

(h)  For  States  offering  habilitation 
services  that  include  prevocational. 
educational,  or  supported  employment 
services,  or  a  combination  of  these 
services,  consistent  with  the  provisions 
of  S  440.ia0(b)  of  this  chapter,  an 
explanation  of  why  these  services  are 
not  available  as  special  education  and 
related  services  under  the  Education  of 
the  Handicapped  Act  (Pub.  L  94-142) 
(20  U.S.C.  1401  (16  and  17))  or  as 
services  under  die  Rehabilitation  Act  of 
1973  (Pub.  L  93-112)  (29  U.S.C.  730); 

(i)  For  States  offering  home  and 
communify-based  services  for 
individuals  diagnosed  as  chronically 
mentally  ill,  an  explanation  of  why  such 
individuals  would  not  be  placed  in  an 
institution  for  mental  diseases  (IMD) 
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absent  the  waiver,  and  the  age  group  of 
such  individuals. 

6.  In  S  441.304,  paragraphs  (a)  and  (d) 
are  revised  to  read  as  follows: 

9441.304    Duration  Of  a  waiver. 

(a)  The  effective  date  for  a  waiver  of 
Mecticaid  requirements  to  provide  home 
and  communify-based  services 
approved  under  this  subpart  is 
established  by  HCFA  prospectively  on 
or  after  the  date  of  approval  and  after 
consultation  with  the  State  agency. 

(1)  The  initial  approved  waiver 
continues  for  a  thiee-year  period  fit>m 
the  effective  date.  If  the  agency  requests 
it,  the  waiver  may  be  extended  for 
additional  periods  unless — 

(i)  HCFA's  review  of  the  prior  waiver 
period  shows  that  the  assurances 
required  by  9  441.302  were  not  met;  and 

(ii)  HCFA  is  not  satisfied  with  the 
assurances  and  documentation  provided 
by  the  State  in  regard  to  the  extension 
period. 

(2)  Under  section  1915(c)(3)  of  the  Act, 
HCFA  has  extended,  upon  request  by 
■the  States,  waivers  tharexpired  on  or 
after  September  30, 1985,  and  before 
September  30, 1986.  These  extensions 
were  for  a  period  of  not  less  than  one 
year  nor  more  than  five  years. 

.  (3)  Waivers  extended  on  or  after 
September  30. 1986  are  for  a  period  of 
five  years. 
***** 

(d)  If  HCFA  finds  Uiat  an  agency  is 
not  meeting  any  of  the  requirements  for 
a  waiver  contained  in  this  subpart,  the 
agency  is  given  a  notice  of  HCTA's 
findings  and  an  opportunify  for  a 
hearing  to  rebut  the  findings.  U  HCFA 
determines  that  the  agency  is  not  in 
compliance  with  this  subpart  after  the 
notice  and  any  hearing.  HCFA  may 
terminate  the  waiver.  For  example,  the 
waiver  may  be  terminated  if  HCFA 
finds  that  die  agency's  actual  total 
expenditures  for  home  and  communify- 
based  and  other  Medicaid  services 
provided  to  individuate  under  the 
waiver  exceed,  for  any  year  of  the 
waiver  period.  100  percent  of  the 
amount  that  would  be  incurred  by 
Medicaid  for  these  Individuals  in  a 
hospital,  SNF.  ICF.  or  ICF/MR.  in  die 
absence  of  a  waiver. 

§441.307   [Redesignated  from  §441.3051 
7.  Section  441.305  is  redesignated  as 
9  441.307  and  a  new  9  441.305  is  added 
to  read  as  follows: 

§  441.305   Replacement  of  recipients  In 


communify-based  services  must  include 
those  who  will  replace  beneficiaries 
who  leave  the  program  for  any  reason. 
States  may  replace  beneficiaries  who 
leave  the  program  due  to  death  or  loss 
of  eligibilify  under  the  State  plan 
without  regard  to  any  Federally-imposed 
limit  on  utUization.  but  must  maintain  a 
record  of  beneficiaries  replaced  on  this 
basis. 

(b)  Although  an  approved  model 
waiver  contains  a  Federally-imposed 
limit  on  the  number  of  individuals  who 
may  receive  home  and  communify- 
based  services,  the  agency  may  replace 
any  individuals  who  die  or  become 
ineligible  for  State  plan  services  and 
maintain  a  count  up  to  the  number 
specified  by  the  State  and  approved  by 
HCFA.  The  count  may  not  exceed  50 
recipients  at  any  one  time,  which  is  the 
maximum  allowed  in  a  model  waiver. 

§441.308   [Redesignated  from  §  441.306] 
8.  Section  441.306  is  redesignated  as 
9  441.308  and  a  new  9  441.306  is  added 
to  read  as  follows: 


(a)  State  estimates  of  the  number  of 
individuals  who  may  receive  home  and 


§441.306    Cooperative  arrangements  1 
tlM  Maternal  and  CtiHd  Health  prograin. 

Whenever  appropriate,  the  State 
agency  administering  the  plan  under 
Medicaid  may  enter  into  cooperative 
arrangements  with  the  State  agency 
responsible  for  administering  a  program 
for  children  with  special  health  care 
needs  under  the  Maternal  and  Child 
HealU)  program  (Tide  V  of  die  Act)  in 
order  to  ensure  improved  access  to 
coordinated  services  to  meet  the  needs 
of  such  children. 

9.  Section  441.310  is  revised  to  read  as 
follows: 

§441.310   Limit*  on  Federal  financial 
participation  (FFP). 

(a)  FFP  for  home  and  communify- 
based  services  listed  in  9  440.180  (b)  and 
(c)  of  this  chapter  is  not  available  in 
expenditures  for  the  following: 

(1)  Services  provided  in  a  facilify 
subject  to  the  health  and  welfare 
requirements  described  in  9  441.302(a) 
during  any  period  in  which  the  facility  is 
found  not  to  be  in  compliance  with  the 
applicable  State  standards  described  in 
that  section. 

(2)  The  cost  of  room  and  board  except 
when  provided  as  part  of  respite  care  in 
a  facilify  approved  by  the  State  that  is 
not  a  private  residence.  For  purposes  of 
this  provision,  "board"  means  three 
meals  a  day  or  any  other  full  nutritional 
regimen  and  does  not  include  meals 
provided  as  part  of  a  program  of  adult 
day  health  services. 

(3)  Prevocational,  educational,  or 
supported  employment  services,  or  any 


combination  of  these  services,  as  part  of 
habilitation  services  that  are — 

(i)  Provided  prior  to  April  7, 1986; 

(ii)  Provided  in  approved  waivers  that 
include  a  definition  of  "habilitation 
services"  but  which  have  not  included 
prevocational,  educational  and 
supported  employment  services  in  that 
definition; 

(iii)  Provided  to  recipients 
deinstitutionalized  before  April  7, 1986 
unless  the  recipients  were 
deinstitutionalized  on  or  after  October  1, 
1981  from  a  Medicaid-certified  SNF,  ICF, 
or  ICF/MR  directiy  into  a  home  and 
communify-based  services  waiver 
program  authorized  and  financed  under 
section  1015(c)  of  the  Act.  and  also  have 
received  prevocational,  educationl.  or 
supported  employment  services  since 
discharge;  or 

(iv)  Otherwise  available  to  the 
recipient  under  either  special  education 
and  related  services  as  defined  in   , 
section  4(a)(4)  of  the  1975  Amendment 
to  the  Education  of  the  Handicapped 
Act  (Pub.  L  94-142)  (now  located  at  20 
U.S.C.  1401  (16)  and  (17)]  or  vocational 
rehabilitation  services  available  to  the 
individual  through  a  program  funded 
under  section  110  of  the  Rehabilitation 
Act  of  1973  (Pub.  L  93-112)  (29  U.S.C. 
730). 

(4)  For  waiver  applications  and 
renewals  approved  on  or  after  Obtober 
21, 1986,  home  and  communify-based 
services  provided  to  individuals  aged  22 
through  64  diagnosed  as  chronically 
mentally  ill  who  would  be  placed  in  an 
institution  for  mental  diseases.  FFP 
would  also  be  denied  for  such  services 
provided  to  individuals  aged  65  and  over 
and  21  and  imder  if  the  State  does  not 
include  the  appropriate  optional 
Medicaid  benefits  cited  at  99  440.140 
and  440.160  of  this  chapter  in  its  State 
plan. 

(b)  On  or  after  June  11, 1985,  the  limits 
specified  in  paragraph  (a](l]  of  this 
section  are  appUcable  to  all  existing  and 
future  waiver  programs  under  this  part. 

(Catalog  of  Federal  Assistance  Program  No. 
13.714,  Medical  Assistance  Program) 
Dated:  September  3, 1987. 

William  L  Roper, 

Administrator,  Health  Care  Financing 

Administration. 

Approved:  November  5, 1987. 
Otis  R.  Bowen, 
Secretary. 
[FR  Doc.  88-11903  Filed  5-31-88: 8:45  am] 
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NATIONAL  SaENCE  FOUNDATION 
45  CFR  Part  670 

Conservation  of  Antarctic  Animala  and 
Planta;  Enforcement  and  Hearing 
Procedures;  Tourfsm  GiMellnea 

agency:  National  Science  Foundation. 
action:  Notice  of  public  hearing. 

summary:  This  notice  announced  a 
public  hearing  to  examine  possible 
tourism  guidelines  and  revisions  or 
additions  to  the  National  Science 
Foundation  ("NSF')  regulations 
concerning  the  Antarctic  Conservation 
Act  of  1978,  Pub.  L  95-541.  The  present 
regulations  at  45  CFR  Part  670 
implement  many  provisions  of  the 
Antarctic  Conservation  Act  ("Act"). 
Experience  with  these  regulations  over 
the  past  several  years  indicates  that 
additional  detail  and  examples  of 
prohibited  acts  may  be  necessary  to 
keep  the  public  adequately  informed  of 
its  obligations.  Enforcement  and  hearing 
procedures  for  individuals  violating  the 
Act  or  NSF  regulations  also  appear 
warranted  In  view  of  the  increasing 
number  of  visitors  to  the  area. 

Issued  to  be  discussed  include  (1) 
guidelines  for  tourism  in  the  Antarctic, 
including  notification  to  domestic  and 
international  tourist  agencies  and 
potential  visitors  of  all  applicable  laws, 
regulations,  and  penalties,  (2)  type  Off 
administrative  hearing  procedures  to 
enforce  the  Act  and  NSF  regulations,  (3) 
the  NSFs  jurisdictional  authority  over 
U.S.  companies,  individual  U.S.  citizens 
or  residents,  or  foreign  nationals.  (4)  the 
factors  to  be  considered  in  referral  of 
criminal  violations  for  possible 
prosecution.  (5]  additional  details  and 
examples  of  the  prohibited  acts 
described  in  NSFs  existing  regulations, 
and  (6)  any  other  issues  concerning  the 
subject  matter  of  this  hearing. 
DATE  The  public  hearing  will  be  held  on 
Friday,  July  15, 1988,  at  9:00  a.m. 
ADOMSSCS:  Written  requests  to 
participate  in  the  public  hearing  must  be 
mailed  to  the  Office  of  General  Ctnmsel. 
National  Science  Foundation,  1800  G 
Street,  NW..  Washington.  DC  2055a  or 
hand  delivered  to  the  same  address 
between  the  hours  of  9:00  a.m.  and  5KX) 
p.m.  Monday  through  Friday.  Requests 
must  include  the  information  specified 
below  and  be  received  no  later  than  5:00 
p.m.  on  Tuesday,  July  5, 198& 

Hearing  Location:  National  Science 
Foundation.  Room  54a  1800  G  St..  NW, 
Washington,  DC  20550. 
FOn  FUMTHCR  INFOHMATION  CONTACT: 

Robert  M.  Andersen,  Deputy  General 
Counsel.  Office  of  General  Counsel. 
(202)  357-0435,  or  Dr.  Anton  L 


Inderbitzen.  Head  of  Antarctic  Staff, 
Division  of  Polar  Programs,  (202)  357- 
7817,  National  Science  Fouiidation.  at 
the  above  address. 

SUPTLEMENTARV  INTOWWATION.  The 

National  Science  Foundation  ("NSF")  is 
concerned  that  increasing  tourism  in 
Antarctica  may  adversely  affect  the 
conservation  and  protection  of  the 
region's  fauna  and  flora,  as  well  as  the 
ongoing  science  program  and  activities 
conducted  by  NSF.  In  a  repcMrt  issued  by 
the  National  Science  Board  Cooimittee 
on  the  NSF  Role  in  Polar  Regions,  June 
1987  (NSB-87-128).  the  Committee  noted 
some  of  the  adverse  consequences  of 
increased  tourism,  and  recognized  the 
need  for  a  "voluntary,  responsible  set  of 
guidelines  for  tourism  in  the  Antarctic." 
The  Committee  also  recommended  that 
health,  safety,  and  environmental 
protection  practices  for  polar  research 
programs,  especially  the  Antarctic 
Program,  be  studied  and  upgraded 
where  necessary. 

The  Division  of  Polar  Programs, 
together  with  the  Office  of  General 
Counsel,  is  holding  this  public  hearing  to 
address  some  of  these  concerns, 
particularly  in  the  context  of  the 
Antarctic  Conservation  Act  of  1978 
("Act").  The  issues  to  be  discussed  at    . 
the  hearing  include  possible  tourism 
guidelines  and  revisions  or  additions  to 
the  regulations  which  implement  the 
Act. 

Although  existing  regulations  at  45 
CFR  Part  670  implement  many 
provisions  of  the  Act.  they  do  not 
provide  for  agency  enforcement  or 
hearing  procedures  if  an  individual 
violates  either  the  Act  or  NSF 
regulations.  The  Act  presenUy  makes  it 
unlawful,  unless  authorized  by 
regulation  or  permit  issued  undo^  the 
Act,  to  take  native  animals  or  birds, 
introduce  species,  enter  certain  special 
areas,  or  discharge  pollutants.  The  term 
"take",  as  defined  by  the  Act,  means  to 
harass,  molest,  harm,  pursue,  bunt, 
shoot,  wound,  kill,  trap,  or  capture,  w  to 
attempt  to  engage  in  any  such  conduct. 
The  Act  also  provides  fbr  civil  and 
criminal  penalties  of  up  to  $ia000  and  1 
year  imprisfHunent  In  view  of  the 
increasing  number  of  tourists  visiting  the 
region,  NSF  believes  that  enforcement 
and  hearing  procedures  may  be 
necessary  if  unacceptable  or  illegal 
activities  occur  which  jeopardize  the 
environment  or  NSFs  ongoing  science 
program.  Such  procedures,  in  addition  to 
possible  tourism  guidelines,  wiU  be  the 
focus  of  the  hearing. 

The  following  issues  may  be 
addressed  at  the  hearing:  (1)  The  need 
for  tourism  guidelines  (contmt.  sci^ie, 
and  distribution),  including  notification 


to  domestic  and  international  tourist 
agencies  and  potential  visitors  of 
applicable  laws,  regolatimis,  and 
penalties,  (2)  tjfpe  of  administrative 
hearing  procedures  to  enforce  the  Act 
and  NSF  regulations,  including  notice 
requirements,  whether  unintentional 
negligent,  or  intentional  violations 
should  be  treated  differently,  and 
whether  administrative  appeals  should 
be  provided,  (3)  the  NSFs  jurisdictional 
authority  over  U.S.  companies, 
individual  U.S.  citizens  or  residents,  or 
foreign  nationals,  and  the  possibility  of 
referrals  to  the  State  Department,  (4)  the 
factors  to  be  considered  in  referral  of 
criminal  violations  for  possible 
prosecution.  (5)  additional  details  and 
examples  of  the  prohibited  acts 
described  in  NSFs  existing  regulations, 
including  examples  of  what  constitutes 
"taking"  or  "discharge"  of  any  polhitant 
and  (6)  any  other  issues  concerning  the 
subject  matter  of  this  hearing. 

Persons  wishing  to  participate  in  the 
hearing  should  sent  a  written  request  to 
the  Office  of  General  Counsel,  National 
Science  Foundation,  1800  G  Street,  NW., ' 
Washington,  DC  20550,  to  be  received 
no  later  than  close  of  business  Tuesday, 
July  5, 1988.  This  requirement  is 
necessary  in  order  to  provide  sufficient 
time  to  acknowledge  receipt  of  the 
notices  and  enable  alternative 
arrangements  to  be  made  for  the  hearing 
locatioiMf  additional  room  is  needed. 

The  request  to  participate  must 
include  the  following  information:  (1) 
The  name  of  the  witness.  (2)  the  name  of 
the  organization  or  association  the 
witness  is  representing,  and  (3)  a  brief 
summary  of  the  witness'  remarics. 
Depending  on  the  number  of  requests 
received,  participants  may  be  limited  to 
a  fifteen-  minute  oral  presentatioa 
Si4)plemental  written  submissions  will 
be  welcome. 

By  the  National  Science  Foondatioa. 
May  23, 1988. 
Robert  M.  Anderaen, 
Deputy  General  Counsel. 
[PR  Doc.  88-12157  Filed  5-31-88;  8:45  am] 
BiujNa  cooe  Tsss-tva 
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47CFRPart73 

[MM  Oodiel  Na  88-217;  R»-«16») 

Radio  Broadcasting  Services;  Port  St 
Lucie,FL  -       

agency:  Federal  Communications 
Commission. 


ACnONc  Proposal  rele. 
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summary:  This  document  requests 
conunents  on  a  petition  by  SL  Lucie 
Radio  Corporation,  which  proposes  to 
allot  Channel  267A  to  Port  St.  Lucie. 
Florida,  as  a  first  FM  service. 

date:  Comments  must  be  filed  on  or 
before  July  15, 1988,  and  reply  comments 
on  or  before  August  8, 1988. 

ADDRESS:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Jerrold  Miller,  Miller  and 
Fields,  P.C.  P.O.  Box  33003,  Washington. 
DC  20033  (attorney  for  petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 

Montrose  H.  Tyree,  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
88-217,  adopted  April  18. 1988.  and 
released  May  25. 1988.  The  fiill  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Docket  Branch  (Room  230).  1919  M 
Sti-eet  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Sti«et  NW.,  Suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Conunission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  charmel  allotments. 
See  47  CFR  Section  1.1204(b)  for  rules 
govering  permissible  ex  parte  contacts. 

For  information  regarding  proper  filing 
procedures  for  conunents,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjecto  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
-  Steve  Kamiser, 

Deputy  Chief,  Policy  and  Rules  Division  Mass 
Media  Bureau. 

[FR  Doc.  8fr-lZ193  Filed  5-31-88:  8:45  am] 
BILUNa  CODE  crts-ot-M 


47  CFR  Part  73 

[MM  Docket  Na  87-366;  RM-57461 

Radio  Broadcasting  Services;  Murray, 
KY 

agency:  Federal  Communications 

Commission. 

action:  Proposed  rule;  dismissal  of 

petition. 

SUMMARY:  This  document  dismisses  the 
request  of  West  Kentucky  Broadcasting 
Associates  proposing  to  allot  Channel 
284A  tb  Murray,  Kentucky,  as  a  second 
FM  service.  No  party  expressed  an 
interest  in  applying  for  authority  to 
operate  on  Channel  284A  at  Murray  in 
response  to  the  Notice  (52  FR  35933; 
September  24, 1987).  With  this  action, 
this  proceeding  is  terminated. 

FOR  FURTHER  INFORMATION  CONTACT. 

Montrose  H.  Tyree,  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  iS  a 

summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  87-36a 
adopted  April  18, 1988,  and  released 
May  25, 1988.  The  full  text  of  this 
Conunission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Sti-eet,  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
International  Transcription  Service, 
(202)  857-3800.  2100  M  Street.  NW..  Suite 
140.  Washington.  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Steve  Kaminer. 

Deputy  Chief,  Policy  and  Rules  Division, 
Mass  Media  Bureau. 
[FR  Doc.  88-12190  Filed  5-31-88;  8:45  am] 
BILUNQ  COOE  STIt-OI-M 


47  CFR  Part  73 

[MM  Docket  No.  88-199,  RM-«30e] 

Radio  Broadcasting  Services;  FairlHiry, 
NE 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Conunission  requests 
comments  on  a  petition  by  Siebert 
Conununications.  Inc.  proposing  the 
substitution  of  Channel  257C1  for 
Channel  257A  at  Fairbury,  Nebraska, 
and  the  modification  of  its  license  for 


Station  KUTT(FM)  to  specify  the  higher 
powered  channel.  Chaimel  257C1  can  be 
allocated  to  Fairbury  in  compliance  with 
the  Commission's  minimum  distance 
separation  requirements  without  the 
imposition  of  a  site  restriction.  The 
coordinates  for  this  allotment  are  North 
Latitude  40-08-18  and  West  Longitude 
97-10-48.  In  accordance  with  section 
1.420(g)  of  the  Commission's  Rules, 
competing  expressions  of  interest  in  use 
of  the  channel  at  Fairbury  will  not  be 
accepted. 

DATES:  Comments  must  be  filed  on  or 
before  July  15, 1988,  and  reply  comments 
on  or  before  August  1, 1988. 

ADDRESS:  Federal  Communications 
Commission,  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Rick  Siebert,  President 
Siebert  Communications,  414  Fourth 
Street,  Fairbury,  Nebraska  68352 
(petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 

Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
88-199,  adopted  April  18, 1988,  and 
released  May  25, 1988.  The  full  text  of 
this  Conunission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Stieet,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  fi^m  the  Commission's 
copy  contractor,  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Street,  NW.,  Suite  140. 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contact 

For  information  regarding  proper  filing 
procedures  for  conunents,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
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Federal  Communicatioiu  Commission. 
Stave  Kamiiiar, 

Deputy  Chief,  Policy  and  Rules  Division. 
Mass  Media  Bureau. 

[FR  Doc  88-12192  Filed  S-31-88;  a-45  am] 

aiLLMQ  CODE  C712.41-II 


47CFRPart73  | 

(MM  Docket  Na  88-200,  RM-8124;  RM- 
6186] 

Radio  Broadcasting  Services;  Dunn, 
NC  et  al. 

aqency:  Federal  Communications 
Commission.  1 

action:  Proposed  Rule.  I 

SUMMARV:  This  document  requests 
comments  on  two  mutually  exclusive 
petitions  for  rule  making.  MEGA 
Broadcasting.  Inc.  requests:  the  I 

substitution  of  Channel  280C2  for 
Channel  280A  at  Fuquay-Varina.  North 
Carolina,  as  the  community's  first  local 
wide  coverage  area  FM  service  and  the 
modification  of  its  license  for  Station 
WAZZ  to  specify  the  higher  powered 
channel;  the  substitution  of  Channel 
279A  for  Channel  280A  at  Topsail 
Beach,  North  Carolina;  and  the  recission 
of  petitioner's  outstanding  construction 
permit  for  Station  WKKE.  Williamston. 
North  Carolina,  specifying  Class  Cl 
facilities  in  lieu  of  its  present  Class  C2 
facilities.  Channel  280C2  can  be 
allocate^  to  Fuquay-Varina  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  with  a  site  restriction  of 
23.3  kilometers  (14.5  miles)  southeast  to 
accommodate  petitioner's  desired 
transmitter  site.  Channel  279A  can  be 
allocated  to  Topsail  Beach  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  without  a  site  restriction 
and  can  be  used  at  the  sites  specified  by 
the  applicants  therefor.  Landsman- 
Webster  Commimications  of  North 
Carolina,  Inc.  alternatively  requests  the 
substitution  of  Channel  278C2  for 
Channel  276A  at  Dunn.  NC,  and  the 
modification  of  its  license  for  Station 
WKDS  to  specify  the  higher  powered 
channel.  In  addition,  it  requests  the 
substitution  of  (^aimel  283A  for 
unoccupied  but  ai^hed  for  Channel 
278A  at  Hope  Mills.  NC.  Both  parties  are 
requested  to  further  demonstrate  why 
their  communify  should  receive  the 
higher  class  allotments.  In  particular,  the 
Commission  requests  a  gain  area 
showing  indicating  the  population  and 
square  kilometers  of  the  increased  area 
to  be  served.  Pursuant  to  Section 
1.420(g)  of  the  Commission's  Rules, 
competing  expressions  of  interest  in  use 


of  the  higher  powered  channel  at 
Fuquay-Varina  and  Dunn  will  not  be 
accepted  and  MECA's  license  for 
Station  WAZZ,  Fuquay-Varina,  and 
Landsman- Webster's  license  for  Station 
WKDS,  Duim,  can  be  modified  without 
requiring  the  demonstration  of  an 
additional  equivalent  channel  for  use  by 
other  interested  persons.  Since  no 
upgrade  in  facilities  is  proposed  for  the 
Topsail  Beach  and  Hope  Mills 
allotments,  the  applicants  wiU  be 
permitted  to  amend  their  applications  to 
specify  the  new  channel,  if  allocated, 
and  retain  their  cut-off  status. 
DATES:  Comments  must  be  filed  on  or 
before  July  15, 1968,  and  reply  comments 
on  or  before  August  1, 1988. 

AOORCSS:  Federal  Communications 
Commission.  Washington,  DC  20554.  In 
addition  to  filing  comments  «vith  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Morton  L  Berfield.  Esq.,    * 
Lewis  I.  Cohen,  Esq..  Cohen  &  Berfield. 
P.C.  1129  20th  Street  NW..  Washington, 
D.C.  20036  (Counsel  to  MECA 
Broadcasting,  Inc.)  and  John  Wells  King, 
Esq.,  Haley,  Bader  &  Potts.  2000  M 
Street.  NW..  Suite  800.  Washington.  DC 
20036  (Counsel  to  Landsman-Webster 
Communications  of  North  Carolina.  Inc.) 
FOR  FURTHER  MUFORIiATION  CONTACn 

Leslie  K.  Shapiro.  Mass  Media  Btireau, 
(202)  634-6530. 

aupncMENTARv  information:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
88-200,  adopted  April  14. 1988.  and 
released  May  25, 1988.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street  NW.,  Washington.  D.C.  The 
complete  texf  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Service,  (202)  857-38001, 
2100  M  Street  NW..  Suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  fi-om  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  of  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  rJmnnAl  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  conunents.  see  47  CFR 
1.415  and  1.420. 


List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Commimicationa  Commisaion. 

Bradley  P.  Hofanaa, 

Chief.  Policy  and  Rules  Division.  Mass  Media 
Bureau. 

[FR  Doc.  88-12191  Filed  5-31-68;  8:45  am] 
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DEPARTIIENT  OF  DEFENSE 

48  CFR  Parts  215  and  252 

Department  of  Defense  Federal 
Acquisition  Regulation  Suppiwnent; 
Contracting  by  Negotiation; 
Commsrcial  Pricing  CertHlcatss  for 
Spare  or  Repair  Psrts 

AOENCV:  Department  of  Defense  (DoD). 
action:  Proposed  rule  and  request  for 
public  comments. 

SUMMARY:  The  Defiense  Acquisition 
Regulatory  Council  is  considering  an 
addition  of  DFARS  215.813,  INVARS 
252:215-7004  and  DFARS  252.215-7005  to 
implement  section  101(c)  of  Pub.  L  9»- 
591,  now  codified  et  10  U.S.C.  2323. 
DATE:  Comments  must  be  received  by 
the  DAR  Council  at  the  address  shown 
below  on  or  before  July  31. 1988  to  be 
considered  in  developing  a  foal  rule. 
ADORCSS:  Interest  parties  should  submit 
written  comments  to:  Defense 
Acquisition  Regulatory  Council.  ATTN: 
Mr.  Charles  W.  Lloyd,  Executive 
Secretary.  DAR  Council,  CH}ASD  (P)/ 
DARS.  c/o  OASD  (PftL)  (MRS).  Room 
3D139.  The  Pentagon  Washington.  DC 
20301-3062.  Please  cite  DAR  Case  85- 
72D  in  all  correspondence  related  to  this 
subject. 

FOR  FURTHER  INFORMATION  CONTACT. 

Mr.  Charles  W.  Uoyd.  Executive 
Secretary.  DAR  Council  [202]  887-7266. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  DFARS  revisions  are  required  by 
the  1987  Omnibus  Appropriations 
Continuing  Resolution  (Pub.  L  99-591). 
Under  the  proposed  coverage  offerors/ 
contractors  in  certain  noncompetitive 
acquisitions  are  required  to  certify  that 
the  prices  offered  to  the  Government  for 
spare  or  repair  parts  that  the  contractor 
also  offers  to  the  general  public,  are  no 
higher  than  the  lowest  commercial  price 
at  which  such  parts  were  sold  during  the 

most  recent  regularpertodtrfTiorless 

than  30  dayp  duration,  or  sabnit  a 
written  justification  of  the  difference.  ■ 
This  proposed  rule  is  being  considered 
for  the  purpose  of  implementing  10 
U.S.C.  2323.  Comments  reoeiwed  on  this 


proposed  rule  will  be  considered  in 
formulating  the  final  rule. 

B.  Regulatory  Flexibility  Act 

The  proposed-rule  adds  DFARS 
215.813,  DFARS  252.215-7004  and 
252.215-7005  to  implement  Section  101(c) 
of  Pub.  L.  99-591.  Under  the  new 
coverage,  offeron/contractors  in  certain 
noncompetitive  acquisitions  are 
required  to  certify  that  the  prices  offered 
for  spare  or  repair  parts  that  the 
contractor  offers  fin-  sale  to  the  general 
public  are  no  higher  than  the  lowest 
commercial  price  at  which  such  parts 
were  sold  diiring  the  most  recent  regular 
monthly,  quarterly,  or  other  period  of 
not  less  than  30  days  in  duration,  for 
which  sales  data  are  reasonably 
available.  Such  coverage  is  not  expected 
to  have  a  significant  impact  on  a 
substantial  number  of  small  entities 
because  the  information  required  should 
be  readily  available  to  small  businesses 
since  they  are  less  likefy  to  have 
decentralized  sales  records  and  the 
~  large  voliune  of  sales  transactions 
normally  associated  with  larger 
businesses.  An  initial  regulatory 
fleTdbility  analysis  has  therefore  not 
been  performed.  Comments  are  invited 
fixnn  small  businesses  and  odier 
interested  parties.  Comments  fi'om  small 
entities  concerning  the  affected  DFARS 
Subpart  will  also  be  considered  in 
accordance  with  section  610  of  the  Act 
Such  comments  must  be  submitted 
separately  and  cite  DFARS  Case  86- 
610D  in  correspondence. 

C.  Paperwork  Reduction  Act 

Hie  rale  does  contain  information 
collection  requirements  which  require 
the  approval  of  OMB  under  44  U.S.C. 
3501  et  seq.  DoD  is  preparing  for 
submission  to  OMB  a  request  for  review 
and  approval  of  a  new  information 
collection. 

List  of  Subjects  in  48  CFR  Parts  215  and 
252 

Government  procurement. 
Chailes  W.  Uoyd, 

Executive  Secretary,  Defense  AcguisiUon 
Regulatory  Couacil. 

Therefore,  it  is  proposed  to  amend  48 
CFR  Parts  215  and  252  as  follows: 

1.  Tlie  authorify  citation  for  48  CFR 
Parts  215  and  252  continues  to  read  as 
follows: 

Autlmity:  5  U.S.C.  301. 10  U.S.C.  2202,  OoD 
Directive  5000.35,  and  DoD  FAR  Supplement 
201.301. 

PART  215-CONTRACTING  BY  ' 
NEGOTIATION 

2.  Sections  215.813  through  215-813-6 
are  added  to  read  as  follows: 


21SJ1S 
fori 


pricinB  ceitincatas 


215.813-1    Defbiltlons. 

(a)  "Lowest  commercial  price,"  as 
used  in  this  section,  means  the  lowest 
price  at  which  a  sale  was  made  to  the 
general  public  of  a  particular  part.  Such 
term  does  not  include  the  price  at  which 
a  sale  was  made — 

(1)  To  any  agency  of  the  United 
States; 

(2]  To  any  customer  for  resale  after 
such  customer  performs  a  service  or 
function  in  connection  with  such  part 
that  increases  the  cost  of  the  part 
unless  the  agency  procuring  the  part  can 
demonstrate  that  the  agency  is  procuring 
the  part  before  such  service  or  function 
has  been  performed  by  any  such 
customer  (see  215-813-n5(b}); 

(3)  To  a  subsidiary,  affiliate,  or  parent 
business  organization  of  the  contractor, 
or  any  other  branch  of  the  same 
business  entify; 

(4)  To  any  customer  at  a  price  that  for 
the  purpose  of  making  a  donation,  has 
been  substantially  discounted  below  the 
fair  market  value  or  regular  price  of  such 
part;  or 

(5)  To  a  customer  located  outside  the 
United  States. 

(b)  "Spare  or  repair  part,"  as  used  in 
this  section,  means  any  individual  piece, 
part,  subassembly,  or  component  which 
is  furnished  for  the  logistic  support  or 
repair  of  an  end  item  and  not  as  an  end 
item  itself. 

215.813-2    Policy. 

llie  Government  should  not  purchase 
spare  or  repair  parts  offered  for  sale  to 
the  general  public  at  a  price  that 
exceeds  the  lowest  commercial  price  at 
which  such  parts  are  sold  by  the 
contractor  unless  the  price  difference  is 
clearly  justified  by  the  seller,  or  unless 
exempt  under  215.813-4.  To  this  end,  10 
U.S.C.  2323  requires  an  offeror  to  certify 
that  the  price  offered  is  not  more  than 
its  lowest  commercial  price,  or  to  submit 
a  written  statement  specifying  the 
amount  of  any  diffierence  and  providing 
justification  far  that  difference.  Because 
the  forces  of  the  competitive 
marketplace  should  ensure  that  the 
Government  does  not  pay  too  high  a 
price  for  commercial  spare  or  repair 
parts,  commercial  pricing  certificates 
are  necessary  only  when  these  forces 
are  not  present  in  a  particular  contract 
action. 

215J13-3    Applicability. 

Except  as  provided  in  215.813-4.  the 
contracting  officer  shall  request  diet  a 
commercial  pricing  certificate  be 
submitted  in  connection  with  any  offer/ 
proposal  covering  spare  or  repair  parts 


whidi  is  submitted  in  coimection  with 
any  of  the  following: 

(a)  Contracts  awarded  using  other 
than  competitive  procedures,  that  is. 
those  prw:edures  under  which  an 
agency  enters  into  contracts  pursuant  to 
other  than  full  and  open  competition 
(see  Subpart  206.3). 

(b)  Contract  modifications  including 
contract  modifications  for  additional 
items  but  not  including  contract 
modifications  tiiat  are  within  the  scope 
and  under  die  terms  of  the  contract, 
such  as  contract  modifications  issued 
pursuant  to  the  Changes  clause  (but  see 
paragraph  (e)  of  this  section),  or  funding 
and  other  administrative  changes. 

(c)  Noncompetitive  orders  under  the 
provisioning  line  item  of  a  contract  or 
under  a  Basic  Ordering  Agreement  or 
under  a  similar  arrangement. 

(d)  Definitization  of  price  or  a  letter 
contract,  unpriced  order,  or  other 
contract,  modification,  or  order  awarded 
without  a  definitive  price.  The 
commercial  pricing  certificate  is  not 
required  prior  to  the  initial  award,  but 
rather  will  be  submitted  with  the  offer  or 
proposal  to  definitize. 

(e)  Any  modification  issued  pursuant 
to  the  Changes  clause  which  results  in 
the  providing  of  new  or  different 
commercial  spare  or  repair  parts. 

215.813-4    Exemptiona  from  cow>e»clal 
pricing  certificates. 

The  contracting  officer  shall  not 
request  that  a  commercial  pricing 
certificate  be  submitted  when — 

(a)  Using  the  simplified  small 
purchase  procedures  of  Part  213; 

(b)  An  order  is  placed  under  an 
indefinite  delivery  type  contract.  (A 
certificate  is  required  in  connection  with 
the  award  without  foil  and  open 
competition  of  an  indefinite  delivery 
type  contract.); 

(c)  The  contracting  officer  determines 
that  obtaining  the  commercial  pricing 
certificate  is  not  appropriate  because  of; 

(1)  National  security  considerations, 
or 

(2)  Kgnificant  diffierences  in 
quantities,  quality,  delivery,  or  other 
terms  and  conditions  of  die  contract 
from  commercial  contract  terms; 

(d)  An  order  is  placed  under  die 
procedure?  established  by  the  General 
Services  Administration  for  its  multiple 
award  schedule  program. 

(e)  Using  the  sealed  bid  procedures  of 
Part  214. 


21SJ13-S 

(a)  When  commercial  pricing 
certificates  are  required  in  accordance 
with  215.813-3,  the  contracting  officer 
shall  request  the  certificate  as  set  forth 
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in  paragraph  (b]  of  the  clause  at  252.215- 
7004,  Certification  of  Commercial  Pricing 
for  Spare  or  Repair  Parts,  and  ensure 
that  the  certiHcate  is  submitted  at  the 
appropriate  time.  The  certificate  may  be 
requested  through  the  use  of  a 
solicitation  provision  such  as  the  one  at 
252.215-7005.  Circumstances  may  make 
advance  agreements  desirable  between 
an  offeror/ contractor  and  a  contracting 
officer  in  areas  such  as  detailed 
repetitive  justifications,  determinations 
to  include  sales  to  persons  or 
corporations  for  resale  and  the  time 
period  covered  by  the  certificate. 
Provided  the  Government's  interests  are  ' 
adequately  protected,  contracting 
officers  may  consider  these  types  of 
arrangements  as  a  means  of  lessening 
the  administrative  burdens  of 
certificates  of  commercial  pricing. 

(b)  A  contracting  officer  may  make  a 
determination  that  the  definition  of 
"lowest  conunercial  price"  in  the  clanse 
at  252.215-7004  shall  include  the  price  at 
which  a  sale  was  made  to  any  person  or 
corporation  for  resale  by  the  person  or 
corporation.  In  making  this 
determination,  the  contracting  officer 
must  be  able  to  demonstrate  that  the 
spare  or  repair  parts  are  being  procured 
by  the  contracting  officer  under  the 
same  terms  and  conditions  at  which  a 
sale  was  made  to  the  person  or 
corporation  for  resale. 

(c)  The  contracting  officer  shall 
request  submission  of  a  new  certificate 
when  the  validity  of  the  certificate 
originally  submitted  with  an  offer/ 
proposal  becomes  doubtful  prior  to 
award  due  to  submission  of  a  new  or 
revised  proposal  or  as  a  result  of 
discussions. 

(d)  If,  before  agreements  on  price,  the 
contracting  officer  learns  that  the 
certificate  is  inaccurate,  incomplete,  or 
misleading,  the  contracting  officer  shall 
immediately  bring  the  matter  to  the 
attention  of  the  offeror/contractor, 
request  a  revised  certificate,  and 
negotiate  accordingly. 

(e)  If,  after  awiird  or  agreement  on 
price,  the  contracting  officer  learns  or 
suspects  that  a  certificate  was 
inaccurate,  incomplete,  or  misleading, 
the  contracting  officer  shall  request,  as 
appropriate,  an  audit  under  authority  of 
paragraph  (c)  of  the  clsuse  at  252.215- 
7004.  If  the  contracting  officer 
determines  that  a  certificate  was 
inacctirate,  incomplete,  or  misleading, 
the  Government  is  entitled  to  an 
equitable  price  adjustment  (see 
paragraph  (d]  of  the  clause  at  252.215- 
7004). 


[{]  Individual  or  class  determinations 
made  under  215.813-4(c)  and  advance 
agreements  and  determinations  under 
this  subsection,  shall  be  documented  in 
the  contract  file. 

(g)  Possession  of  a  contractor's 
Certificate  of  Commercial  Pricing  is  not 
a  substitute  for  examining  and  analyzing 
a  contractor's  proposal  and  determining 
that  the  prices  offered  are  fair  and 
reasonable.  Notwithstanding  the 
submission  of  a  Certificate  of 
Commercial  Pricing,  Subpart  215.8  must 
be  complied  with.  Particular  attention 
should  be  paid  to  FAR  15.804-3(c)  with 
regard  to  items  which  are  substantially 
similar  to  conunercial  items  sold  in 
substantial  quantities  at  established 
catalog  or  market  prices. 

215.813-6    Contract  dausM. 

(a)(1)  The  contracting  officer  shall 
insert  die  clause  at  252.215-7004, 
Certification  of  Commercial  Pricing  for 
Spare  or  Repair  Parts,  in  all  solicitations 
and  contracts  when  a  commercial 
pricing  certificate  is  required  in 
accordance  with  215.813-3,  unless 
exempt  under  215.813-4. 

(2)  The  contracting  officer  shall  use 
the  clause  at  252.215-7004  with  its 
Alternate  I  when  a  determination  has 
been  made  in  accordance  with  215.813- 
5(b). 

(b)  The  contracting  officer  may  use 
the  provision  at  252.215-7005,  Spare  or 
Repair  Parts  Pricing  Certifications,  in 
solicitations  when  a  certificate  is 
required.  The  provision  may  also  be 
appropriately  modified  and  included  as 
a  clause  in  contracts  that  provide  for 
subsequent  noncompetitive  ordering  of 
spare  and  repair  parts  and  for  which 
certificates  will  be  required. 

PART  252— SOUCUATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

3.  Section  252.215-7004  is  added  to 
read  as  follows: 

252^15-7004    C«rtHicMon  of  Commercial 
Pricing  for  Spar*  or  Rapair  Part*. 

As  prescribed  in  215.813-6(a)  insert 
the  following  clause: 

Certification  of  Commercial  Pricing  for  Spare 
or  Repair  Parts 

(Date) 

(a)  Definitions. 

(1)  "Lowest  commercial  price,"  as  used  in 
this  clause,  means  the  lowest  price  at  which  a 
sale  was  made  to  the  general  public  of  a 
particular  part  Such  term  does  not  include 
the  price  at  which  a  sale  was  made — 


(i)  To  any  agency  of  the  United  States: 

(ii)  To  any  customer  for  resale  by  such 
customer  after  such  customer  performs  a 
service  of  hmction  in  connection  with  such 
part  that  increases  the  cost  of  the  part,  unless 
the  agency  procuring  the  part  can 
demonstrate  that  the  agency  is  procuring  the 
part  before  such  service  or  function  has  been 
perfonned  by  any  customer 

(iii)  To  a  subsidiary,  affilate,  or  parent 
business  organization  of  the  contractor,  or 
any  other  branch  of  the  same  business  entity; 

(iv)  To  any  customer  at  a  price  that,  for  the 
purpose  of  making  a  donation,  has  been 
substantially  discounted  below  the  fair 
market  value  or  regular  price  of  such  part:  or 

(v)  To  a  customer  located  outside  the 
United  States. 

(2)  "Spare  or  repair  part."  as  used  in  this 
clause,  means  any  individual  piece,  part, 
subassembly,  or  component  which  is 
furnished  for  the  logistic  support  or  repair  of 
an  end  item  and  not  as  an  end  item  itself. 

(b)  When  requested  by  the  Contracting 
Officer  in  accordance  with  the  requirements 
of  sections  215.813-3  and  215.613-4,  the 
Offeror/Contractor  shall  execute  and  submit 
the  following  certificate: 

Certificate  of  Commercial  Pricing 

(1)  Unless  justified  in  paragraph  (b)(2) 
below,  the  Offeror/  Contractor  certifies  to  the 
best  of  its  knowledge  and  belief  that  the 
prices  offered  for  those  spare  or  repair  parts 
(whether  identified  as  separate  line  items  or 
on  an  exhibit  or  attachment]  that  the 
Contractor  offers  for  sale  to  the  general  public 
are  no  higher  that  the  lowest  commercial 
price  at  which  such  parts  were  sold,  during 
the  most  recent  regular  monthly,  quarterly,  or 
other  period  for  which  sales  data  are 
reasonably  available;  Provided  That  in  no 
event  shall  this  period  i>e  less  than  30  days  in 
duration. 

(2)  All  items  for  which  prices  offered  are 
higher  than  the  commercial  sales  price 
referred  to  in  paragraph  (b](l]  above  are 
identified  below  (including  the  amount(8)  by 
which  such  offered  prices  are  higher)  and  a 
written  justificatiSn  for  the  differences  is 
attached. . 

Items  and  Price  Differences 


(list  as  necessary) 

Offer/Proposal  No. 

Time  period  for  sales  data 

Firm   

Name 


Signature 

Tide   

Date   


(End  of  certificate) 

(c)  The  Contracting  Officer  or 
representatives  of  the  Contracting  Officer 
who  are  employees  of  the  Government  shall 


here  the  right  to  examine  and  audit  all 
directly  pertinent  records  of  sales.  inrlnHii^ 
contract  terms  and  conditions,  necessary  to 
verify  the  vefidity  of  any  certificate  executed 
in  accordence  with  paragraph  (b)  above.  The 
Contractor  shall  make  these  records,  books, 
data  and  documents  available  for 
examination,  audit,  or  reproduction  until 
three  (3)  fssrs  after  the  date  Ae  certificate  set 
forth  in  paragraph  (b)  above  is  executed. 
Nothing  coatained  in  (his  paragraph  riiaD 
require  the  suforaission  of  cok  or  pricing  data 
not  otherwise  required  by  law  or  regulation. 

(d)  If  any  price.  inrlnHipg  profit  or  fise 
negotiated  in  comiectioa  with  this  contract,  or 
any  cost  reimbursable  uader  this  contract  has 
increased  because  the  certification  in 
paragraph  (b)(1)  of  the  Certificate  or  die 
informatiaii  provided  as  jnatilication  in 
paragraph  (b)(2)  of  Ae  Certificate  was 
inaccurate,  incomplete,  or  misleading,  the 
price  or  cost  shall  be  reduced  accordingly  and 
the  contract  shall  be  modified  to  reflect  the" 
reduction.  ■"  ' 

(Endofdaoae) 

Alternate  I  (Date).  Delete  subparagraph 
(a)(l)(ii)  and  renumber  (iii).  (iv)  and  (v)  as  (ii), 
(iii)  and  (iv)  respectively. 

4.  Section  252.215-7005  is  added  as 
follows: 

252.215-70(0    Spare  or  repair  part*  pricing 
carttfications. 

As  prescribed  in  215.813-6(b)  insert 
the  following  provision: 

Spare  or  Repair  Parts  Pricing  CeitificalMMis 
(Date) 

Line  Items of  this  solicitation  are 

being  procured  as  spare  and  repair  parts 
under  conditions  that  require  the  submission 
of  a  Commercial  Pricing  Certificate.  The 
Offeror/Contractor  shall  comply  with -the 
clause  entitled  "CERTIFICATION  OF 
COMMERCIAL  PRICING  FOR  SPARE  OR 
REPAIR  PARTS  (DATE)"  (DFARS  252.215- 
7004)  and  execute  and  submit  a  certificate 
with  its  offer/proposal. 

(End  of  Provision)' 

(FR  Doc.  88-12226  Filed  5-31-68;  8:45  am] 
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INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Part  1002 

[Ex  Part*  No.  24«  {Sub-No. «] 


Regulatioiw  Governing  Fees  for 
Services  Pafforrood  in  ConiMcMon 
With  Ucanrtng  end  Relateil  Services; 
1900  Updste 

AOCNCV:  Interstate  Commerce 
Commission. 


action:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Commission  is  required 
by  the  regulations  in  49  CFR  1002J  to 
update  user  fees  annually.  In  this 
decision  the  Commission  is  announcing 
the  1986  fee  update,  which  is  based  on 
the  revised  update  formula  that  was 
adopted  in  Ex  Parte  No.  246  (Sub  No.  5), 
Regulations  Governing  Fees  For 
Services  Performed— 1967  Update,  4 
I.C.C.2d  137  (1987). 

The  Commission  is  proposing  to 
increase  various  fees  Kvhich  were  set  at 
less  than  full  cost  in  our  1964  major  fiee 
program  revision.  Also,  the  cost  data  for 
fee  item  (100)  relating  to  applications  for 
the  Commission's  Practitioner  Exam  has 
been  modified,  and  the  Commission 
proposes  to  increase  that  fee  so  fliat  the 
Commission's  current  costs  for 
processing  requests  to  take  the  exam  are 
covered. 

DATE:  Comments  are  due  on  July  1, 1966. 
address:  Send  an  original  and  15  copies 
of  comments  to:  Ex  Parte  No.  248  (Sub- 
No.  6),  Case  Control  Branch.  Room  1324, 
Interstate  Commerce  Commission. 
Washington.  DC  20423. 
FOR  FURTHER  INFORMATtOM  CONTACT: 
Kathleen  M  King,  202-275-7428. 

For  Costing  Informatioaf 

William  W.  England,  2D2r-275-7i72  or 
Michael  A.  Stolica.  202-275-7765. 

TDD  for  the  hearing  impaired: 
(202-275-1721.) 

SUPPt^MENTARY  INFORMATION:  The 

Commission  is  required  by  its 
regulations  at  49  CFR  1002.3  to  update 
user  fees  aimually.  The  1988  update 
factors  are  as  follows: 

FY-1988  General  Pay  bibvase _..  2  percent 

Government  Fringe  Benefits 47.05  percent 

Operations  Overhead 7.97  percent 

office  General  &  Administrative 

Expenses 19.64  percent 

Commission  General  k  Administrative 

Expenses 10.48  percent 

The  fees  which  will  increase  are  a 
direct  result  of  the  1988  update  are 
identified  below  with  double  stars  (**). 
The  Commission  has  determined  that 
previous  policy  decisions  to  set  some 
fees  at  less  than  fully  distributed  costs 
should  be  reconsidered.  See  Regulations 
Governing  Fees  For  Services,  1 1.C.C.2d 
60  (1984)  and  Regulations  Governing 
Fees  For  Services  Perfonned— 1987 
Update,  4 1.C.C.2d  137  (1987). 

Accordingly,  the  Commission  is 
proposing  to  increase  the  capped/ 
reduced  fee  for  the  fee  items  which  are 
identified  below  with  a  single  star  (*). 

A  copy  of  the  Commission's  fidl 
decision  in  this  matter  is  available  from 
the  Office  of  the  Secretary,  Room  2215, 


Interstate  Commerce  Commission, 
Washington.  DC  20423.  [20Z-275-7428]; 

List  of  Subjects  in  49  CFR  Part  1002 

Administrative  practice  and 
procedure.  Common  carriers.  Freedom 
of  information. 

The  CoBiaaission  does  not  believe  that 
the  proposal  to  increase  the  capped  or 
reduced  fees  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  the 
Commission's  regulations  provide  for 
waiver  of  filing  fees  for  entities  which 
can  make  the  required  showing  of 
financial  hardships. 

The  decision  will  not  have  a 
significant  impact  upon  the  quality  of 
the  human  enviroimient  or  conservation 
of  energy  resources.  //  is  ordered: 

Title  49  of  the  Code  of  Federal 
Regulations  is  proposed  to  be  amended 
as  set  forth  below. 

Decided:  May  25. 198a 

By  the  Commission.  Chairman 
Gradison,  Vice  Chairman  Andre, 
Commissioners  Sterrett,  Simmons  and 
Lamboley. 
Noreta  R.  McGee, 
Secretary. 

Title  49  of  the  Code  of  Federal 
Regulations  is  proposed  to  be  amended 

as  follows: 

PART  1002— FEES 

1.  The  authority  citation  for  this  part 
is  proposed  to  continue  to  read  as 
follows: 

Authority:  S  U.S.C.  552(aK4)(A).  S  U.S.C. 
553,  31  U.S.C.  9701  and  49  U.S.C.  10321. 

§1002.1    (Am«nd*d] 

2.  In  S  100^1,  the  dollar  amount 
"$17.00"  in  paragraph  (b)  would  be 
revised  to  read  "$18.00". 

3.  In  S  1002.1,  the  dollar  amount  of 
"$30.00"  in  paragraph  (e)(3)  would  be 
revised  to  read  "$45.00". 

4.  In  9  1002.1.  the  table,  ia  paragraph 
(f](6]  would  be  revised  to  read  as 
follows: 


..$5.33 


...5.80 
...6.54 
_7J4 
...8.21 


G&-1... 
GS-2... 
GS-3..., 
GS-»..., 
GS-5..., 
GS-6.... 
GS-7.... 

G&-a..„ 

GS-10. — _ _ 13.70 

GS-11 15.05 

GS-12 18.04 

GS-13 21.45 

GS-14 25.35 

GS-15  &  above 29.82 


.-9.15 
.10.17 
.11.26 
.12.44 
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§1002.2    [AiTMiKtod] 

5.  In  S  1002.2.  paragraph  (a)  would  be 
revised  to  read  as  follows: 

§1002.2    FWngfMs. 

(a)  Manner  of  payment  (1)  Except  as 
speci^ed  in  paragraph  (a)(2)  of  this 
section,  all  flling  fees  will  be  payable  at 
the  time  and  place  the  application, 
petition,  notice,  tariff,  contract  or  other 
document  is  tendered  for  filing. 

(2)  When  emergency  temporary 
operating  authority  appUcations  (Item  9) 
and  emergency  temporary  operating 
authority  extensions  (Item  10)  are 
initiated  by  telegram  or  telephone,  the 
fee  or  fees  are  due  when  the  OP-MCB- 
95  application  is  submitted  to  the 
appropriate  Commission  regional  office. 

(3)  Fees  will  be  payable  to  the 
Interstate  Commerce  Commission  by 
check  drawn  upon  funds  deposited  in  a 
bank  in  the  United  States  or  money 
order  payable  in  U.S.  currency  or  credit 
cards  (Visa  or  Master  Card).  i 

6.  In  S  1002.2.  paragraph  (f)  is 
proposed  to  be  revised  to  read  as 
follows: 

(f)  Schedule  of  filing  fees. 


Type  ol  procMdlngs 


Part  I— ^4ofvRail  Applications  for 
Operating  Authority  or  Exemptions 

(1)  An  application  for  motor  earner  oper- 
ating authority:  a  certificate  of  registra- 
tion irwkjding  a  certificate  of  registra- 
tion tor  certain  foreign  carriers;  broker 
auttwrity;  water  carrier  operatirtg  or  ex- 
emption authority;  or  household  goods 
freight  forwarder  authority 

(2)  A  fitness  only  application  tor  motor 
common  earner  auttyxity  imder  49 
U.S.C.  10922(b)(4)(E)  or  motor  contract 
authority  under  49  U.S.C. 
10923<bM5)(A)  to  transport  food  and 
related  products 

(3)  A  petition  to  interpret  or  clarify  an 
operating  authority  under  49  CFR 
1160.64 „ „ 

(4)  A  request  seeking  ttte  modification  of 
operating  authority  only  to  the  extent  of 
making  a  ministerial  correction,  when 
ttie  original  error  was  caused  by  appli- 
cant, a  change  In  the  name  of  the 
shipper  or  owner  of  a  plantsite  or  the 
change  of  a  highway  name  or  number ... 

*(5)  A  petition  to  renew  authority  to  trans- 
port explosives  under  49  U.S.C.  10922 
or  10923 

(6)  An  application  to  remove  restriction  or 
broaden  unduly  narrow  auttiority  under 
49  CFR  1160.107  through  1160.114 

(7)  An  apptcation  for  authority  to  deviate 
from  autttorized  regular  route  authority 
49  U.S.C.  10923(a) 

(8)  An  applicatkxi  for  motor  carrier  or 
water  carrier  temporary  auttiority  uridar 
49  use.  10928(b) _ 

(9)  An  application  for  motor  carrier  emer- 
gency temporary  authority  49  U.S.C. 
10928(cK1) 


Fees 


$200 
100 

^ooo 


30 
150 
200 


100 


90 


n 


Type  of  proceedktga 


(10)  An  extension  of  the  lime  period 
during  whicti  an  outstandkig  applicatton 
tor  emergency  temporary  autttority  as 
defined  in  49  U.S.C.  10928(0(1)  may 
corilinue..- -. _.~ 

"(11)  Request  for  name  cftange  of  carri- 
er, broker,  or  househoW  goods  freight 
forwarder 

(12)  A  notice  required  by  49  U.S.C. 
10524(b)  to  engage  In  compensated 
intercorporate  hauling  incuding  an  up- 
dated notice  required  by  49  CFR 
1167.4 „ 

(13)  A  notioe  of  intent  to  operate  under 
ttie  agricultural  coKiperattve  exemption 
in  49  use.  10526(a)(5) „ 

(14)  [Reserved] 

(15)  A  joint  petition  to  substitute  applicaiTt 
in  a  pendkig  operating  rights  proceed- 
ing  - 

(16)  (Reserved] 

Part  II— NoTi-Rail  Applications  To 

Discontinue  Transportation 

"(17)  A  notice  or  petition  to  discontinue 

ferry  service  49  U.S.C.  10908 

'(18)  A  petitnn  to  dscontinue  motor  car- 
rier of  passenger  transportation  in  one 

state „ 

(19)  (Reserved] 

Part  III— Non-Rail  AppScafions  To  Enter 
Upon  a  Particular  Financial  Transaction 
or  Joint  Anangement 

"(20)  An  applicatnn  for  ttie  pooling  or 
dwision  of  traffic - 

(21)  An  appkcation  involving  the  pur- 
cfwse,  lease,  cortsolidation,  merger,  or 
acquisitK>n  of  control  of  a  motor  or 
water  carrier  or  carriers  under  49 
U.S.C.  1 1343 

"(22)  An  applicatkxi  for  approval  of  a 
norvraH  rate  association  agreement.  49 
U.S.C.  10706 

(23)  An  appkcatwn  for  approval  of  an 
amendment  to  a  rxxvrail  rate  associa- 
tion agreement 

(!)  Significant  Amendment 

(ii)  Minor  Amendment 

(24)  An  applicatrion  for  temporary  author- 
ity to  operate  a  motor  or  water  carrier. 
49  use.  11349 

(25)  An  application  to  transfer  or  lease  a 
certficate  or  permit,  including  a  certifi- 
cate of  registratnn,  and  a  broker  li- 
cense or  change  of  control  of  compa- 
nies hokfing  broker's  kcense  49  U.S.C. 
10926,  or  a  transfer  of  a  water  carrier 
exemption  authorized  under  49  U.S.C. 
10542  and  10544 

(26)  An  application  for  approval  of  a 
motor  vehwie  rental  contract  49  CFR 
1057.41(d) 

(27)  A  petition  tor  exemption  under  49 
use,  1 1343(e) „.„.. 

(28)  (Reserved] 

(29)  (Reserved] 

(30)  [Reserved] 

(31)  [Reserved] 

(32)  [Reserved] 

Part  IV— Rail  AppRcattons  For  Operating 
Authority 

(33Ha)  An  application  for  a  certifKate 
auttxyizing  ttie  construction,  extension, 
acquisition,  or  operation  of  lines  of  rail- 
road. 49  U.S.C.  10901 

(33Mb)  Exempt  transaction  under  49  CFR 
1 1 50.31 „.l 

(34)  Feeder  Line  [}evek>pment  Progrwn 
application  filed  unrirv  49  U.S.C. 
10910<b)(1)(A)(i) „_. 


Fees 


17 
8 


60 


20 


Type  Of  proceedmgs 


8.200 


1,000 


1.600 


750 


10,100 


4.700 
30 


150 


200 

ISO 
200 


2.600 
550 

3,200 


(35)  A  Feeder  Line  Oevetopment  Program 
applicaiion  filed  under  49  U.&C. 
iOOiO(bMl)(A)(iil „ „ 

(36)  (Reserved] 

(37)  (Reserved] 

Part  V— Rail  Applications  to  Discontinue 
Transportation  ServKes 

(38)  An  applKation  for  authority  to  aban- 
don aM  or  a  portion  of  a  lirte  of  railroad 
or  operation  thereof  filed  by  a  railroad 
(except  applKattons  filed  by  Cnsolidat- 
ed  Rail  Corporation  pursuant  to  the 
f4orth  East  Rail  Service  Act  bankrupt 
railroads  or  exempt  abandonments 
under  49  CFR  1152.50) 

(39)  An  application  for  authority  to  at>ar>- 
don  all  or  a  portion  of  a  line  of  raik'oed 
or  operation  thereof  filed  by  Consoli- 
dated Rail  Corporation  pursuant  to 
Itorth  East  Rail  Service  Act 

(40)  Atandonments  filed  by  bankrupt  rail- 
roads. 49  CFR  1152.40 

"(41)  Exempt  abandonment  49  CFR 
1152.50 

"(42)  A  notice  or  petition  to  discontinue 
passenger  train  ser/ice _ 

(43)  (Reserved] 

Part  VI— Rail  AppHcations  To  Enter  Upon 

a  Particular  Financial  Transaction  or 

Joint  Arrangement 

"(44)  An  appHcation  tor  use  of  tenwnal 

facilities  or  other  appHcations  under  49 

U.S.C.  1 1 103 _... 

(45)  An  appUcation  for  ttie  pooling  or 

division  of  traffic.  49  U.S.C.  11342 

*(46)  An  applwatton  for  two  or  more  carri- 
ers to  consoMate  or  merge  their  prop- 
erties or  franchises  (or  a  part  thereof) 
into  one  corporation  for  ownership, 
management  and  operation  of  the 
properties  previously  in  separate  owrv 
ership.  49  use.  11343: 

0)  Major  transaction „.... 

(ii)  Significant  b-ansaction 

(iii)  Minor  transaction „ 

(iv)    Exempt    transaction    (49   CFR 

1 060.2(d)) 

(v)  Responsive  appKcation 

'{AT)  Afv  applKation  of  a  noncanier  to 
acquire  control  of  two  or  more  carriers 
through  ownership  of  stock  or  other- 
vnse.  49  U.S.C.  11343: 

(i)  Major  transaction „.. 

00  Significant  transaction 

(ii)  Minor  transaction 

(iv)    Exempt    transaction   <49    CFR 
1080.2(d)) 


(v)  Responsive  appMcation 

*(48)  An  appUcation  to  acquire  trackage 
rights  over,  joint  ownership  in,  or  joint 
use  of,  any  railroad  lines  owned  and 
operated  by  any  other  carrier  and  ter- 
minals Incidental  thereto.  49  U.S.C. 
11343: 

(0  Major  transaction „ 

00  Signiffcant  transaction 

(iii)  Minor  transaction 

(iv)    Exempt   transaction    (49   CFR 

1080.2(d)) 

(V)  Responsive  application 

*(49)  Ao  application  of  a  carrier  or  carri- 
ers to  purchase,  lease,  or  contract  to 
operate  the  properties  of  another,  or  to 
acquire  control  of  another  by  purchase 
of  stock  or  ottienvise.  49  U.S.C.  1 1343: 

0)  Major  transaction 

(ii)  Signitnant  transaction 

(iO  Minor  transaction „ 

(iv)    Exempt    tiransaction    (49   CFR 
1 080.2(d)) 


Fees 


1,800 


2,100 

ISO 

650 

800 

8,200 


6,900 
4.700 


135,300 

27,000 

2,300 

550 
2.300 


135,300 

27,000 

2,300 

550 
2,300 


135.300 

27.000 

2,300 

550 
2,300 


135.300 
27,000 

2.300 


550 


Type  of  proceedings 


(v)  Responsive  application „ „ 

•(50)  An  application  for  a  determination 

of    fact    of    competition     49    U.S.C. 

11321(a)(2)  or  (b) _ 

**(51)  An  application  for  approval  of  a 

ran    rate    association    agreement    49 

U.S.C.  10706 

(52)  An  application  for  approval  of  an 
amendment  to  a  rail  rate  association 
agreement  49  U.S.C.  10706: 

(I)  Significant  Amendment 

(ii)  Minor  Amendment 

(53)  An  applk:ation  for  authority  to  hoW  a 
position  as  offk^  or  director.  49  U.S.C. 
11322 

(54)(a)  An  application  to  issue  securities: 
an  application  to  assume  obligation  or 
liability  in  respect  to  secunties  of  an- 
other, an  applKation  or  petition  for 
modification  of  an  outstanding  auttKKi- 
zation;  or  an  application  for  exemption 
for  competitive  t>k1dlng  requirements  of 
Ex  Parte  No.  158.  49  CFR  1175.  49 
U.S.C.  11301 

(54)(b)  An  exempt  transaction  under  49 
CFR  Part  1175 

(55)  A  petition  for  exemption  (otfier  then 
a  rulemaking)  filed  by  rail  carriers.  49 
U.S.C.  10505 

(56)  An  appNcation  for  forced  sale  of 
bankrupt  railroad  Hnes.  49  CFR 
1180.40-1180.49,  45  U.S.C.  915 

(57)  (Reserved] 
(56)  (Reserved] 
(59)  [Reseofedi 

Part  VII— Formal  Proceedings 

*(60)  A  complaint  alleging  unlawful  rates 
or  practices  of  carriers,  property  bro- 
kers or  freight  forwarders  of  househok) 

goods 

*(61)  A  complaint  seeking  or  a  petition 
requesting  institution  of  an  Investigation 
seeking  tfte  prescription  or  division  of 
joint  rates,  fares  or  charges.  49  U.S.C. 

1O7O5(0(1)(A) 

*(62)  A  petition  for  declaratory  order 
(0  A  petition  for  declaratory  order 
involving  dispute  over  an  existing 
rate  or  practice  which  Is  compara- 
ble to  a  complaint  proceeding 

(II)  All  other  petitions  for  declaratory 
order 

"(63)  Requests  for  nationwide  and  re- 
gional collectivity  filed  general  rate  irv 
creases  and  major  rate  restructures  ac- 
companied by  supporting  cost  and  fi- 
nancial information  justifying  tt)e  in- 
crease  

(64)  A  petition  for  exemption  for  filing 
tariffs  by  water  and  bus  earners 

**(65)  An  application  for  shipper  antitaist 
immunity.  49  U.S.C.  10706(a)(5)(A) 

*(66)  Petition  for  review  of  state  regula- 
tion of  interstate  rates,  rules  or  prac- 
tices filed  by  interstate  rail  carriers.  49 
U.S.C.  11501 

*(67)  Petitnn  for  review  of  state  regula- 
tion ol  Intrastate  rates,  rules  or  prac- 
tices filed  by  Interstate  bus  carriers.  49 
U.S.C.  11501 

(68)  [Resen/ed] 

(69)  (Reserved] 

(70)  (Resen/ed] 

(71)  Resen/ed] 

Part  VIII— Informal  Proceedings 

(72)  An  applKation  for  authority  to  estab- 
lish  releJased   value   rates  or   ratings 


Fees 


2.300 
27.000 
25.500 


4,700 
30 


250 


1,200 
550 

650 

1,400 


5.200 

3,200 

2,500 
1,800 

5.600 

150 

2,600 

1,000 

1,000 


Type  Of  proceedings 


under  49  U.S.C.  10730  (Except  that  no 
fee  will  be  assessed  for  applications 
seeking  such  autfKXity  in  connection 
with  reduced  rates  established  to  re- 
lieve distress  caused  by  drought  or 
other  natiiral  disaster 

(73)  An  application  for  special  permission 
for  short  notice  or  the  waiver  ol  other 
tariff  publishing  requirements 

(74)  The  filing  of  tariffs,  rate  schedules 
and  contracts  including  supplements 

(75)  Special  docket  application  frorii  rail 
and  water  earners.  (There  is  no  fee  for 
requests  involving  sums  of  $25,000  or 
less) 

*(76)  Informal  complaint  about  rail  rate 
applnabon ., 

*(77)(a)  An  application  for  original  qualifi- 
cation as  self-insurer  lor  bodily  injury 
and  property  damage  Insurance  (BIPD).. 

'(77)(b)  An  application  for  original  qualifi- 
cation as  self-Insurer  for  cargo  insur- 
ance  

(78)  A  service  fee  for  insurer,  surety  or 
self-insurer  accepted  certificate  of  in- 
surance, purely  bond  or  ottier  instru- 
ment submitted  in  lieu  of  a  tKoker 
surety  bond.  The  fee  is  based  on  a 
formula  of  S10  per  accepted  certificate 
of  insurance  or  surety  t>ond  as  Indica- 
tion of  ICC  insurance  activity.  (There  is 
a  $50  annual  minimum;  but  the  mini- 
mum does  not  apply  to  an  instruntent 
submitted  in  lieu  of  a  broker  surety 
bond)....; 

(79)  A  petition  for  waiver  of  any  provision 
of  the  lease  and  Interchange  regula- 
tions. 49  CFR  Part  1057 

"(80)  A  petition  for  reinstatement  of  re- 
voked operating  authority 

(81)  [Reserved] 

(82)  [Reserved] 

'(83)  Petitnn  for  reinstatement  of  a  dis- 
missed operating  rights  applicatnn 

(84)  Filing  of  documents  for  recordation. 
49  U.S.C.  11303  and  49  CFR  1177.3(c). 

(85)  Valuations  of  railroad  Hnes  in  con- 
junction with  purchase  offers  in  abarv 
donment  proceedings 

(86)  Informal  opinions  atXMt  rate  applica- 
tions (all  modes) 

(87)— (95)  [Reserved] 

Part  IX— Services 

(96)  Messenger  delivery  of  decisnn  to  a 
railroad  carrier's  Washington,  (X^, 
agent 

(97)  Request  for  service  list  for  proceed- 
ings  

(98)  Requests  lor  copies  of  tfie  one- 
percent  carioad  waytxU  sample 

(99)  Verification  of  surcharge  level  pursu- 
ant to  Ex  Parte  No.  389,  Procedures 
for  Requesting  Rail  Variable  Cost  & 
Revenue  Determination  for  Joint  Rates 
Subject  to  Surcharge  or  CarKellatnn 

'(100)  Application  fee  for  Interstate  Com- 
merce Commissnn  Practitioners'  Exam... 


Fees 


400 

40 
»7 

50 

200 

2,700 
250 


•10 

300 
50 

250 
»13 

1,000 
40 


MO 
»7 
100 

•14 
60 


Editorial  Nota« 

*  All  single  starred  fee  Hems  are  capped  or  re- 
duced fees  which  are  proposed  lo  be  increased. 

"  All  double  starred  lee  items  are  proposed  to  be 
increased  as  a  direct  result  of  ttte  1988  Update. 
'  Per  senes  transmitted. 

*  Per  accepted  certificate  or  other  lr>strument  sub- 
mitted in  Meu  ol  a  broker  surety  bond. 

'  Per  document 

*  Per  delivery. 


*  Per  list 

•  Per  movement  verified. 

(FR  Doc.  88-12168  Filed  5-31-88;  8:45  amj 

BILUNO  COOC  703S-01-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  661 
(Docket  No.  80334-S034] 

Ocean  Salmon  Fisheries  off  the  Coasts 
of  Washington,  Oregon,  and  California; 
Withdrawal  of  Proposed  Rule 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Proposed  rule;  withdrawal. 

SUMMARY:  In  response  to  a  request  by 
the  Pacific  Fishery  Management 
Council,  NOAA  proposed  regulations  to 
be  implemented  under  the  emergency 
authority  of  section  305(e)  of  the 
Magnuson  Act  to  (1)  alter,  during  the 
1988  season,  the  schedule  in  the  1984 
framework  amendment  to  the  Fishery 
Management  Plan  for  the  Ocean  Salmon 
Fisheries  off  the  Coasts  of  Washington, 
Oregon,  and  California  (FMP),  which 
allocates  coho  and  chinook  salmon 
between  non-Indian  commercial  and 
recreational  ocean  fisheries  north  of 
Cape  Falcon,  Oregon,  and  (2)  increase 
inseason  management  flexibility  in  1988 
to  allow  the  total  ocean  quotas  to  be 
harvested.  Following  public  comment, 
the  Secretary  of  Conunerce  denied  the 
Council's  request  for  implementation  by 
emergency  authority  and  recommended 
that  the  Council  pursue  implementation 
through  the  fishery  management  plan 
amendment  process.  Therefore,  NOAA 
withdraws  the  proposed  rule, 

DATE:  This  withdrawal  is  effective  June 

1.1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  L  Robinson  at  206-52&-^140. 

SUPPLEMENTARY  INFORMATION:  On 

March  14. 1988,  NOAA  proposed 
regulations  (52  FR  8234]  to  be 
implemented  under  the  emergency 
authority  of  section  305(e)  of  the 
Magnuson  Act,  16  U.S.C.  1855(e),  as 
amended,  which  would  (1)  alter,  during 
1988,  the  schedule  in  the  1984  framework 
amendment  to  the  FMP,  which  allocates 
coho  and  chinook  salmon  between  non- 
Indian  commercial  and  recreational 
ocean  fisheries  north  of  Cape  Falcon, 
Oregon,  and  (2)  increase  inseason 
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management  flexibility  in  1988  to  allow 
the  total  ocean  quotas  to  be  harvested. 
Public  comments  on  the  proposed 
regulations  were  requested  and 
accepted  through  March  23. 198a  The 
revised  allocation  schedule  and 
inseason  flexibility  provisions  were 
recommended  by  the  Pacific  Fishery 
Management  Council  (Council]  at  its 
January  13-14, 1988,  meeting,  following 
an  extensive  developmental  process 
beginning  in  April  1987.  While  the 
Council  asked  that  the  Secretary  of 
Commerce  (Secretary)  implement  these 
provisions  for  the  1988  fishing  season  by 
emergency  authority,  it  is  also  preparing 
an  amendment  to  the  FMP  for 
implementation  through  the  normal  plan 
amendment  process.  Additional  details 
relevant  to  the  development  of  the 
Council's  recommendation  are  | 

contained  at  53  FR  8234  (March  14,         • 
1968). 

Following  evaluation  of  the  proposed 
regulations  and  review  of  the 
substantial  number  of  public  comments 
received,  the  Secretary  denied  the 
Council's  recommendation  for  | 

implementation  of  the  proposed 
regulations  by  emergency  authority  on 
March  29. 1988.  The  Secretary  concluded 
that  in  the  absence  of  a  clear  showing 
of  economic  effectiveness  and  adeqnate 
biological  justification  or  quantifiable 
social  or  ecological  factors,  the  measure 
did  not  quahfy  for  implementation  using 
the  special  emergency  authority  of 
section  305(e]  of  the  Magnuson  Act.  The 
decision  to  deny  implementation  of  the 
allocation  plan  by  emergency  authority 
for  the  1988  season  has  no  bearing  on 
the  approvability  of  any  future  FMP 
amendment  which  may  address  the 
same  issues.  More  specific  reasons  for 
denial  are  discussed  below: 

1.  Negative  economic  effects.  The 
most  recent  economic  analyses  prepared 
by  the  Council  comparing  the  proposed 
interim  allocation  schedule  to  the 
current  framework  allocation  schedule 
showed  negative  net  economic  values 
and  negative  community  impacts  at 
some  low  levels  of  ocean  harvest  similar 
to  those  that  were  under  consideration 
by  the  CouncU  for  the  1988  fishing 
season.  This  analysis  casts  substantial 


doubt  that  the  proposed  interim 
allocation  plan,  as  described  at  53  FR 
8234  (March  14, 1988),  would  be 
effective  for  improving  coastal 
economies  when  the  total  allowable 
ocean  harvests  are  as  low  as  expected 
in  1988.  In  short,  it  appeared  that  the 
allocation  plan  might  not  achieve  its 
stated  purpose  because  critical 
assumptions  on  which  it  was  originally 
based  seemed  no  longer  valid. 

2.  Inadequately  specified  inseason 
flexibility.  The  proposed  inseason 
management  flexibility  language  did  not 
provide  sufficient  detail  concerning  the 
criteria  and  conditions  under  which 
inseason  adjustments  could  be  taken  to 
best  meet  the  allocation  goal. 

3.  Elimination  of  preseason  flexibility. 
The  Council  requested  that  its  interim 
allocation  plan  replace,  in  its  entirety. 
Appendix  II.B.2(a)  of  the  framework 
regulations.  As  a  result  the  proposed 
rule  would  have  deleted  current 
preseason  framework  flexibility  to 
shape  fisheries  by  substituting  species. 
It  also  would  have  deleted  certain 
limitations  on  species  substitutions  and 
geographic  transfers  of  species  quotas, 
which  are  contained  in  the  current 
regulations. 

The  Council  did  not  provide  any 
rationale  for  deleting  these  provisions  of 
the  current  regulations.  Such  rationale  is 
important  because  it  appears  that 
deletion  of  part  of  these  provisions 
would  be  inconsistent  with  the  need 
expressed  by  State  fishery  managers  td 
use  the  preseason  trade  provision  to 
shape  ocean  fisheries  in  1988. 

4.  Public  comments.  The  majority  of 
comments  received  during  the  public 
comment  period  opposed 
implementation  by  emergency-authority, 
citing  the  closeness  of  the  Council's  vote 
(7-5),  noting  the  lack  of  any  impact 
analysis  available  to  the  Council  before 
its  vote,  and  questioning  the  validityof  a 
socioeconomic  emergency.  The 
Secretary  shared  those  concerns. 

Other  Mattos 

The  Secretary  supports  the  Council's 
efforts  to  devise  a  management  system 
that  maximizes  net  benefits  to  coastal 
communities,  but  does  not  believe  that  it 


was  adequately  shown  that  the 
proposed  allocation  plan  would  meet 
this  objective  under  the  conditions 
prevailing  in  1988.  In  the  long  term,  a 
revised  allocation  plan  with  greater 
preseason  and  inseason  management 
flexibility  may  provide  benefits  to 
fishermen  and  coastal  communities.  For 
the  reasons  cited  above,  NOAA  has 
withdrawn  the  proposed  rule,  published 
at  53  FR  8234  (March  14. 1988)^ 

Subsequent  to  the  Secretary's  denial 
of  the  Council's  January  request  the 
Council  requested  another  emergency 
rule  to  implement  management 
measures  for  the  1988  fishing  season. 
The  season  measures  proposed  by  the 
Council  required  several  deviations 
from  the  existing  framework  FMP,  and 
needed  to  be  implemented  by  the  first  of 
May.  thereby  necessitating  an 
emergency  interim  rule.  The  deviations 
fit)m  the  existing  terms  of  the  FMP  and 
implementing  regulations  affecting  the 
area  north  of  Cape  Falcon  included:  (1) 
retention  of  the  FMFs  existing 
allocation  schedule  for  coho  and 
Chinook  north  of  Cape  Falcon,  unlike  the 
rule  proposed  at  53  FR  8234.  (March  14, 
1988],  but  modification  of  the  preseason 
constraint  on  species  substitution  in  the 
recreational  and  commercial  fisheries  as 
a  means  of  ensuring  full  harvest  of 
available  quotas  and  (2)  adoption  of  a 
provision  for  the  area  north  of  Cape 
Falcon  to  reallocate  any  unharvedted 
commercial  chinook  quota  at  season's 
end  to  the  recreational  fishery.  The 
Secretary  approved  this  Council  request 
since  the  measures  were  justified  by 
documented  economic  and  biological 
benefits  addressing  the  emergency 
conditions  in  the  fishetTTwere 
supported  by  a  strong  Council  majority 
and  represented  compromises 
negotiated  among  numerous  user  groups. 
This  emergency  interim  rule  was 
effective  May  1, 1988  and  published  at 
53  FR  16002  (May  4. 1988). 

Dated:  May  26, 198& 
James  E.  Douglas,  Jr., 

Acting  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 
[FR  Doc.  88-12232  Filed  5-31-88:  8:45  am] 
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ADMINISTRATIVE  CONFERENCE  OF 
THE  UNITED  STATES 

Public  Meeting  of  Assembly;  Plenary 
Session 

Notice  is  hereby  given,  pursuant  to  the 
Federal  Advisory  Committee  Act  Pub. 
L  No.  92-463,  that  the  membership  of 
the  Administrative  Conference  of  the 
United  States  will  meet  in  Plenary 
Session  on  Thursday,  June  9, 1988,  at 
1:15  p.m..  and  Friday,  June  10, 1988.  at 
9:30  a.m.,  in  the  Amphitheatre  of  the 
Federal  Home  Loan  Bank  Board,  Second 
Floor,  1700  G  Sti-eet  NW..  Washington, 
DC.  The  Conference  makes 
recommendations  to  administrative 
agencies,  the  President  Congress,  and 
the  Judical  Conference  of  the  United 
States  regarding  the  efficiency, 
adequacy,  and  fairness  of  the 
administrative  procedures  used  by 
administrative  agencies  in  carrying  out 
their  programs. 

The  Conference  will  consider,  not 
necessarily  in  the  order  stated,  proposed 
recommendations  of  the  following 
subjects: 

1.  Presidential  Transition  Workers' 
Standards  of  Conduct. 

2.  Indemnification  of  Government 
Contractors. 

3.  The  Federal  Reserve  Board's 
Handling  of  Applications  Under  the 
Bank  Holding  Company  Act. 

4.  Deferred  Taxation  of  Gains  From 
Conflict-of-interest  Divestiture. 

5.  Forum  for  Judicial  Review  of 
Preliminary  Challenges  to  Agency 
Action. 

6.  Agency  Use  of  Statement  Judges. 

7.  Statement  on  Dispute  Resolution 
Procedures  in  Reparations  and  Similar 
Cases. 

Plenary  Sessions  are  open  to  the 
public.  Further  information  of  the 
meeting,  including  copies  of  proposed 
recommendations,  may  be  obtained 
from  the  Office  of  the  Chairman.  2120  L 


Sti-eet,  NW..  Suite  500,  Washington,  DC 
20037,  telephone  (202)  254-7020. 
Jeffrey  S.  Lubbers. 
Research  Director. 
May  27, 1988. 

[FR  Doc.  88-12375  Filed  5-31-88:  8:45  am] 

BILUNQ  CODC  CIIO-OI-M 


AFRICAN  DEVELOPMENT 
FOUNDATION 

Advisory  Council  Meeting 

Time:  10:00-12:00  p.m. 

Place:  African  Development  Foundation, 

1625  Massachusetts  Avenue,  NW.. 

Washington.  DC  20036. 
Date:  Wednesday,  08  June  1988. 
Status:  Open. 

Agenda 

1.  Chairman's  Report 

2.  President's  Report  on  OTA 
Assessment 

3.  Discussion:  Establishment  of  "ADF 
Friends"  throughout  the  U.S. 

4.  Video  presentation  of  ADF  projects. 
CONTACT  PCRSON  FOR  MORE 
information:  Ms.  Janis  McCollim.  673- 
3916. 

Leooaid  H.  Eolnnson,  Jr., 

President 

[FR  Doc.  88-12206  Filed  5-31-88:  8:45  am] 

MLUNQ  CODE  ai1»mi-M 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

[TB-88-101] 

Flue-Cured  Tobacco  Advisory 
Committee;  Committee  Renewal 

aqency:  Agricultural  Marketing  Service. 

USDA. 

action:  Notice  of  committee  renewal. 

summary:  Notice  is  hereby  given  that 
the  Secretary  of  Agriculture  has 
renewed  the  Flue-Cured  Tobacco 
Advisory  Committee  for  an  additional 
period  of  2  years. 

DATCS:  The  Committee's  present  charter 
runs  from  May  6. 1988  through  May  6, 
1990. 

ADDRESS:  The  Committee  reports  to  the 
Director.  Tobacco  Division.  Agricultural 
Marketing  Service  (AMS).  U.S. 
Department  of  Agriculture  (USDA),  300 


12th  Sti«et  SW.,  Room  502  Annex 
Building,  P.O.  Box  96456,  Washington, 
DC  20090-6456. 

FOR  FURTHER  INFORMATION  CONTACT 

Sam  E.  Story,  Deputy  Director,  Tobacco 
Division.  AMS.  USDA.  300 12th  Sti'eet, 
SW.,  Room  502  Aimex  Building.  P.O. 
Box  96456,  Washington.  DC  20090-6456, 
(202)  447-7235. 

SUPPLEMENTARY  INFORMATION:  The 

Committee  recommends  opening  dates 
and  selling  schedules  for  the  flue-cured 
marketing  area  which  aid  the  Secretary 
in  making  an  equitable  apportionment 
and  assignment  of  tobacco  inspectors. 
The  Committee  consists  of  39  members; 
21  producers,  10  warehousemen,  and  8 
buyers,  representing  all  segments  of  the 
flue-cured  tobacco  industry  and  meets 
at  the  call  of  the  Secretary.  The 
Secretary  has  determined  that  renewal 
of  this  Committee  is  in  the  public 
interest. 

This  notice  is  given  in  compliance 
with  the  Federal  Advisory  Committee 
Act  (5  U.S.C.  App.  I). 

Dated:  May  26, 1988. 
J.  Patrick  Boyle, 
Administrator. 
(FR  Doc.  86-12265  Filed  5-31-88;  8:45  am] 

BiLUNO  CODE  3410-02-11 


[TB-88-1001 

National  Advisory  Committee  for 
Tobacco  Inspection  Services; 
Committee  Renewal 

agency:  Agricultural  Marketing  Service, 

USDA. 

action:  Notice  of  committee  renewal. 

summary:  Notice  is  hereby  given  that 

the  Secretary  of  Agriculture  has 

renewed  the  National  Advisory 

Committee  for  Tobacco  Inspection 

Services  for  an  additional  period  of  2 

years. 

DATES:  The  Committee's  present  charter 

runs  from  March  10, 1988  through  March 

10, 1990. 

ADDRESS:  The  Committee  reports  to  the 

Director,  Tobacco  Division.  Agricultural 

Marketing  Service  (AMS).  U.S. ' 

Department  of  Agriculture  (USDA),  300 

12th  Sti-eet,  SW.,  Room  502  Annex 

Building,  P.O.  Box  96456,  Washington, 

DC  20090-6456. 

FOR  FURTHER  INFORMATION  CONTACT 

Sam  E.  Story,  Deputy  Director,  Tobacco 
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Division,  AMS,  USDA,  300 12th  Street, 
SW..  Room  502  Annex  Building.  P.O. 
Box  96456.  Washington.  DC  20090-6456. 
(202)  447-7235. 

SUPPLCMENTAHY  INFOmiATION:  The 
Conunittee  consists  of  14  producers  of 
tobacco  representing  all  production 
areas  and  meets  at  the  call  of  the 
Secretary.  Authority  for  this  Committee 
is  section  5  of  the  Tobacco  Inspection 
Act.  as  amended  (7  U.S.C.  Slid). 

This  notice  is  given  in  compliance 
with  the  Federal  Advisory  Committee 
Act  (5  U.S.C  App.  I). 

Dated:  May  28. 1988. 
I.PatzkkBoyla. 

Administrator. 

[FR  Doc.  88-12266  Filed  5-31-88;  8:45  am] 

■LLMQ  CODE  M1IHa-|l 


Commodity  CradH  Corporation 
19M-Crap  Honey  Prico  Support 


agency:  Commodity  Credit  Corporation. 

USDA. 

AcnON:  Notice  of  final  determinations. 

SUMMAKY:  This  notice  sets  forth  the  final 

determinations  with  respect  to  the  level 

of  price  support  and  the  lower  loan 

repayment  provisions  for  the  honey 

price  support  program  for  the  1988  crop 

of  honey.  These  determinations  are 

made  pursuant  to  section  201(b]  of  the 

Agricultural  Act  of  1949,  as  amended 

hereinafter  referred  to  as  the  "1949 

Act"). 

EFFECTIVE  DATE:  This  notice  of 

determinations  is  effective  for  the  1988 

crop  of  honey. 

AOORESS:  Dr.  Orval  Kerchner.  Acting 

Director,  Commodity  Analysis  Division, 

USDA-ASCS,  Room  2741.  South 

Building  P.O.  Box  2415,  Washington.  DC 

20013. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jane  K.  Phillips,  Agricultural  Economist, 
Commodity  Analysis  Division,  USDA, 
Room  3754  South  Building,  P.O.  Box 
2415,  Washington,  DC  20013.  (202)  447- 
7602.  The  Final  Regulatory  Impact 
Analysis  describing  the  actions  taken  in 
this  notice  of  final  determinations  and 
their  impact  is  available  from  the  above- 
named  individaiiL 


TARY  INPORMATION.  This 
notice  of  determinations  has  been  made 
under  USDA  procedures  implementing 
Executive  Order  12291  and 
Departmental  Regulations  1512-1  and 
has  been  classified  "not-major."  It  has 
been  determined  that  these 
determinations  will  not  result  in:  (1)  An 


annual  effect  on  the  economy  of  $100 
million  or  more;  (2)  major  increases  in 
costs  or  prices  for  consumers,  individual 
industries.  Federal.  State,  or  local 
government  agencies  or  geographic 
regions:  or  (3)  significant  adverse  effects 
on  conqwtition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  U.S.-based  enterprises 
to  compete  with  foreign-based 
enterprises  in  domestic  or  export 
markets. 

The  title  and  nimiber  of  the  Federal 
assistance  program  to  which  these 
determinations  apply  are:  Commodity 
Loans  and  Purchases;  10.051.  as  found  in 
the  Catalog  of  Federal  Domestic 
Assistance. 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  notice  of  final 
determinations  since  the  Commodity 
Credit  Corporation  (CCC)  is  not  required 
by  5  U.S.C.  553  or  any  other  provision  of 
law  to  publish  a  notice  of  proposed 
rulemaking  with  respect  to  the  subject 
matter  of  Uiis  notice. 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  wll  have  no  significant  impact  on 
the  quality  of  the  human  environment 
Therefore,  neither  an  environmental 
assessment  nor  an  Environmental 
Impact  Statement  is  needed. 

This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order  Ho. 
12372  which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  2015,  Subpart  V.  pubUshed  at  47  FR 
29115  (June  24. 1983). 

Section  201(b)  of  the  Agricultural  Act 
of  1949  (the  "1949  Act"),  as  amended, 
provides  that  the  support  level  shall  be 
63  cents  per  pound  for  the  1987  crop  of 
honey  and  for  the  1968  crop  of  honey 
shall  be  95  percent  of  the  price  support 
rate  for  the  previous  year's  crop,  but  not 
less  than  75  percent  of  the  simple 
average  price  received  by  producers  of 
honey  for  the  preceding  5  crop  years, 
excluding  the  high  and  low  years.  The 
Omnibus  Budget  Reconciliation  Act  of 
1987  amended  section  201(b)  of  the  Act 
to  require  that  once  the  support  levels 
have  been  determined  using  the  above 
method,  the  1987  and  1988  rates  must  be 
reduced  by  2  cents  and  0.75  cents  per 
pound,  respectively. 

The  price  support  loan  rate  for  the 
1987  crop  of  honey  was  63  cents  per 
pound  which,  when  reduced  by  5 
percent,  equals  59.85  cents  per  pound. 
Seventy-five  percent  of  the  simple 
average  price  received  by  producers  in 
the  5  preceding  crop  years,  excluding 
the  highest  and  lowest  years,  is  35.1 
cents  per  pound,  llierefore,  since  the 
established  loan  rate  (58.85  cents  per 


pound)  is  in  excess  of  that  amount,  59.85 
cents  per  pound  is  reduced  by  0.75  cents 
per  pound,  resulting  in  S  price  support 
loan  rate  for  1988  crop  honey  of  59.1 
cents  per  pound. 

In  accordance  with  section  403  of  the 
1949  Act  the  loan  rate  for  the  1988  arop 
of  honey  may  be  adjusted  to  reflect 
floral  source,  color,  class  and  grade,  and 
other  market  differentials  which  are 
applicable  to  the  marketing  of  honey. 

Under  the  provisions  of  section  201(b) 
of  the  1949  Act  the  Secretary  may  permit 
producers  who  have  obtained  price 
support  loans  with  respect  to  the  1986- 
1990  crops  of  honey  to  repay  such  loans 
at  a  level  that  is  the  lesser  of: 

(a)  The  loan  level  determined  for  such 
crop;  or 

(b)  Such  level  that  the  Secretary 
determines  wilb 

(1)  Minimize  the  number  of  loan 
forfeitures; 

(2)  Not  result  in  excessive  total  stocks 
of  honey; 

(3)  Reduce  the  costs  incurred  by  the 
Federal  Government  in  storing  honey; 
and 

(4)  Maintain  the  competitiveness  of 
honey  in  domestic  and  export  maiicets. 

Accordingly,  on  March  15, 1988.  a 
notice  of  proposed  determinations  was 
published  in  the  Federal  Register  (53  FR 
8478)  requesting  comments  concerning 
the  concUict  of  Uie  price  support  program 
for  honey  through  the  use  only  of  loans 
and  not  purchase  agreements,  providing 
adjustments  to  the  loan  rate  based  on 
color,  class  and  grade,  and  other  market 
differentials,  and  permitting  repayment 
of  such  loans  at  the  lesser  of  the  loan 
level  for  such  crop  or  at  a  level 
determined  by  the  Secretary  or  his 
designee. 

Discussion  of  Comments 

Four  written  comments  were  received 
in  response  to  the  notice  of  proposed 
determinationa.  One  respondent 
recommended  that  price  support  for 
honey  be  terminated.  This  is  not 
possible  since  the  price  support  program 
for  honey  is  required  by  law.  The  three 
other  respondents  agreed  that  a  honey 
support  program  was  necessary  and 
vital  to  the  industry.  They  also  favored 
continuing  the  option  permitting  loan 
repayments  at  levels  lower  than  the 
established  loan  rates. 

After  taking  the  foregoing  comments 
into  consideration,  and  in  order  to 
implement  the  statutory  requirement 
that  the  Secretary  shall  support  the  price 
of  honey  for  the  1968  through  1990 
marketing  years,  die  following  final 
determinations  are  made  with  respect  to 
the  honey  price  support  program  for  the 
198B-crop: 


Final  Determinations 

(a)  The  1988-crop  honey  price  support 
program  will  be  a  loan  program  with  a 
loan  rate  of  59.10  cents  per  pound. 

(b)  The  19e8-crop  honey  loan  rate  has 
been  adjusted  as  follows  to  reflect  floral 
source,  color,  class  and  grade,  and  other 
market  differentials  under  which  honey 
is  marketed.  White  or  lighter  honey  will 
be  supported  at  62.02  cents  per  pound: 
extra  light  amber,  58.22  cents  per  pound; 
light  amber,  53.66  cents  per  pound;  and 
amber  and  non-table  honey,  48.06  cents 
per  pound. 

(c)  Producers  with  price  support  loans 
for  the  1988-crop  honey  will  be 
permitted  to  repay  such  loans  at  the 
lesser  of  the  loan  level  for  such  crop  or 
at  a  level  which  the  Secretary  or  a 
designee  shall  determine.  The 
repayment  level  shall  be  alevel  which 
will  minimize  the  number  of  loan 
forfeitures,  not  result  in  excessive  total 
stocks  of  honey,  reduce  the  costs 
incurred  by  the  Federal  Government  in 
storing  honey,  and  maintain  the 
competitiveness  of  honey  in  domestic 
and  export  markets.  The  Secretary,  or  a 
designee,  shall  publicly  announce  the 
repayment  levels  for  each  color  and 
class  of  honey  on  a  weekly  basis. 
Interest  shall  not  be  assessed  on  price 
support  loans  which  are  repaid  at  the 
lower  repayment  level  announced  by  the 
Secretary  or  his  designee. 

Honey  pledged  as  collateral  for  a 
price  support  loan  which  is  redeemed  at 
the  lower  repayment  level  shall  not  be 
eligible  to  be  pledged  as  collateral  for  a 
new  price  support  loan. 

Signed  at  Washington.  DC,  on  May  25, 
1988. 

Milton  Haitx, 

Executive  Vice  President,  Conunodity  Credit 
Corporation. 

[FR  Doc.  88-12255  Filed  5-31-88;  8:45  am] 
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Federal  Grain  Inspection  Servico 

Deslgnatton  Renewal  of  the  SkNix  City 
(lA)  Agency 

AOENCy:  Federal  Grain  Inspection 
Service  (Service). 
ACTION:  Notice. 
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:  This  notice  announces  the 
designation  renewal  of  the  Sioux  City 
Inspection  and  Weighing  Agency,  Inc. 
(Sioux  City)  as  an  official  agency 
responsible  for  providing  official 
services  under  the  U.S.  Grain  Standards 
Act  as  Amended  (Act). 
EFFtCilVt  OATC:  July  1. 1988. 
WDlMMEfc  James  R.  Conrad.  Chief. 
Review  Branch,  Compliance  Division, 


FGIS.  USDA,  Room  1647  Soudi  Building. 
P.O.  Box  96454.  Washington.  DC  2009O- 
6454. 

FOR  FURTHER  INFORMATION  CONTACT: 

lames  R.  Conrad,  telephone  (202)  447- 
8525. 

•UFPLEMCNTARY  MFORMATKNC  This 
action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12291  and 
Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply  to 
this  action. 

The  Service  announced  that  SiouX 
City's  designation  terminates  on  June  30, 
1988,  and  requested  applications  for 
official  agency  designation  to  provide 
official  services  within  specified 
geographic  areas  in  the  December  31, 
1987.  Federal  Register  (52  FR  49460). 
Applications  were  to  be  postmarked  by 
January  29. 1988.  Sioux  City  was  the 
only  appUcant  for  designation  and  it 
appUed  for  designation  renewal  in  the 
entire  area  currentiy  assigned  to  that 
agency. 

The  Service  announced  the  applicant 
named  in  the  March  1. 1988,  Federal 
Register  (53  FR  6167)  and  requested 
comments  on  the  applicant's 
designation.  Comments  were  to  be 
postmarked  by  April  15, 1988;  none  was 
received. 

The  Service  evaluated  all  available 
information  regarding  the  designation 
criteria  in  section  7(f)(1)(A)  of  the  Act 
and .  in  accordance  with  section 
7(f)(1)(B).  determined  that  Sioux  City  is 
able  to  provide  official  services  in  the 
geographic  area  for  whidi  the  Service  is 
renewing  its  designation.  Effective  July 
1, 1988,  and  terminating  June  30, 1991. 
Sioux  City  will  provide  official 
inspection  services  in  its  specified 
geographic  area,  previously  described  in 
the  December  31  Federal  Register. 

Interested  persons  may  obtain  official 
services  by  contacting  the  agency  at  the 
following  telephone  number  (712)  255- 
8073. 

(Pub.  L  94-682. 90  Stat  2867,  as  amended  (7 
U.S.C71efM9.)) 

Dated:  May  26, 1988. 
|.T.  AlMliiar. 

Director,  Compliance  Division. 

[FR  Doc.  88-12270  Filed  5-31-88;  8:45  am] 
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Request  for  Comments  on  Designation 
Applicant  In  the  Oeogrsphic  Area 
Currently  Assigned  to  the  Louslvllle 
(KYUfinot  (ND),  and  Trl-8tate  (OH) 
Agencies 

aoency:  Federal  Grain  Inspection 
Service  (Service). 


ACTION:  Notice. 


summary:  This  notice  requests 
comments  from  interested  parties  on  the 
applicants  for  official  agency 
designation  in  the  geographic  area 
currently  assigned  to  Louisville  Grain 
Inspection  Services,  Inc.  (Louisville), 
Minot  Grain  Inspection,  Inc.  (Minot), 
and  Tri-State  Oain  Inspection  Service, 
Inc.  (Tri-State). 

DATE:  Comments  to  be  postmariced  on  or 
before  July  18. 198& 

ADDRESS:  Comments  must  be  submitted 
in  writing  to  Lewis  Lebakken,  Jr.,  RM. 
FGIS,  USDA,  Room  0628  South  Building. 
P.O.  Box  96454,  Washington,  DC  20090- 
6454. 

Telemail  users  may  respond  to 
[LLEBAKKEN/FGIS/USDAJ 
telemail. 
Telex  users  may  respond  as  follows: 
•     TO:  Lewis  Lebakken 

TLX:  7607351.  ANS  JGIS  UC 
All  comments  received  wil  be  made 
available  for  pubUc  inspection  at  the 
above  address  located  at  1400 
Independence  Avenue,  SW.,  during 
regular  business  hours  (7  CFR  1.27(b)).. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lewis  Bebakken.  Jr.,  telephone  (202) 

475-3428. 

SUPPLEMENTARY  INFORMATION:  This 

action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12291  and 
Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply  to 
this  action. 

The  Service  requested  applications  for 
official  agency  designation  to  provide 
official  services  within  specified 
geographic  areas  in  the  March  31. 1988, 
Federal  Register  (53  FR  10411). 
Applications  were  to  be  postmariced  by 
May  2. 1988.  Louisville  and  Tri-State 
were  the  only  applicants  for  designation 
and  each  applied  for  designation 
renewal  in  the  entire  area  currently 
assigned  to  that  agency.  There  were  two 
applicants  for  the  Minot  designation. 
Minot  applied  for  designation  renewal  in 
the  entire  area  currentiy  assigned  to  that 
agency,  except  for  Farmers  Elevator 
Company,  Bottineau,  Bottineau  County; 
and  Farmers  Union,  Rugby,  Pierce 
County.  Grand  Forics  Grain  Inspection 
Department,  a  neighboring  official 
agency,  in  whose  territory  these  two 
grain  elevator  facilities  are  located, 
applied  for  designation  only  for  those 
two  points. 

This  notice  ph)vides  interested 
persons  the  opportunity  to  present  their 
comments  concerning  the  applicants' 
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designation.  Conunenters  are 
encouraged  to  submit  reasons  for 
support  or  objection  to  this  designation 
action  and  include  pertinent  data  to 
support  their  views  and  comments.  All 
comments  must  be  submitted  to  the 
Resources  Management  Division,  at  the 
above  address. 

Comments  and  other  available 
information  will  be  considered  in 
making  a  final  decision.  Notice  of  the 
final  decision  will  be  published  in  the 
Federal  Register,  and  the  applicants  will 
be  informed  of  the  decision  in  writing. 

(Pub.  L  94-582. 90  Stat.  2867.  as  amended  (7 
U.S.C.71  etseg.]. 

Dated  May  28. 1988. 
|.T.  Abdiier. 

Director.  Compliance  Division. 
IFR  Doc.  88-12271  Filed  5-31-88:  8:45  amj 

MJJMQ  COK  1110  tW  II 


Request  for  Designation  Applicants  To 
Provide  Offidai  Services  In  the 
Geographic  Area  Currently  Aaaigned 
to  the  Idaho  (ID)  and  Lewlston  (tO) 
Agencies,  and  the  State  of  Utah  (UT) 

AOCNCV:  Federal  Grain  Inspection 
Service  (Service). 
AcnoN:  Notice 


:  Pursuant  to  the  provisions  of 
the  U.S.  Grain  Standards  Act  as 
Amended  (Act),  official  agency 
designations  shall  terminate  not  later 
than  triennially  and  may  be  renewed 
according  to  the  criteria  and  procedures 
prescribed  in  the  Act.  This  notice 
announces  that  the  designation  of  three 
agencies  will  terminate,  in  accordance 
with  the  Act,  and  requests  applications 
from  parties  interested  in  being 
designated  as  the  official  agency  to 
provide  ofBcial  services  in  the 
geographic  area  currently  assigned  to 
the  specified  agencies.  The  official 
agencies  are  Idaho  Grain  Inspection 
Service  (Idaho),  Lewiston  Grain 
Inspection  Service,  Inc.  (Lewiston).  and 
Utah  Department  of  Agriculture  (Utah). 

date:  Applications  to  be  postmarked  on 
or  before  July  1, 1988. 

ADOfiESS:  Applications  must  be 
submitted  to  James  R.  Conrad,  Chief. 
Review  Branch,  Compliance  Division, 
FGIS,  USDA,  Room  1647  South  Building, 
P.O.  Box  96454,  Washington,  DC  20090- 
6454.  All  applications  received  will  be 
made  available  for  public  inspection  ai 
this  address  located  at  1400 
Independence  Avenue,  S.W.,  during 
regular  business  hours. 

FON  mnTMCR  INFOHMATION  COWTACr 

James  R.  Conrad,  telephone  (202)  447- 
8525. 


supplementahy  iNronMATiON:  This 
action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12291  and 
Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply  to 
this  action. 

Section  7(f](l]  of  the  Act  specifies  that 
the  Administrator  of  the  Service  is 
authorized,  upon  application  by  any 
qualified  agency  or  person,  to  designate 
such  agency  or  person  to  provide  official 
services  after  a  determination  is  made 
that  the  applicant  is  better  able  than  any 
other  applicant  to  provide  official 
services  in  an  assigned  geographic  area 

Idaho,  located  at  U.S.  Highway  30 
West,  Pocatello,  ID  83201;  Lewiston. 
located  at  1450  3rd  Avenue  North, 
Lewiston,  ID  83501;  and  Utah,  located  at 
350  North  Redwood  Road,  Salt  Lake 
Gty,  UT  84116;  were  each  designated 
under  the  Act  as  an  official  agency  to 
provide  inspection  functions  on 
December  1, 1985. 

Each  official  agency's  designation 
terminates  on  November  30, 1988. 
Section  7(g)(1)  of  the  Act  states  that 
designations  of  official  agencies  shall 
terminate  not  later  than  triennially  and 
may  be  renewed  according  to  the 
criteria  and  procedures  prescribed  in  the 
Act. 

The  geographic  area  presently 
assigned  to  Idaho,  in  the  State  of  Idaho, 
pursuant  to  Section  7(f)(2)  of  the  Act, 
which  may  be  assigned  to  the  applicant 
selected  for  designation  is  as  follows: 
The  southern  half  of  the  State  of  Idaho 
up  to  the  northern  boundaries  of  Adams. 
Valley,  and  Lemhi  Counties. 

The  geographic  area  presently 
assigned  to  Lewiston,  in  the  State  of 
Idaho,  pursuant  to  Section  7(f)(2)  of  the 
Act,  which  may  be  assigned  to  the 
applicant  selected  for  designation  is  as 
follows:  The  northern  half  of  the  State  of 
Idaho  down  to  the  northern  boimdaries 
of  Adams,  Valley,  and  Lemhi  Counties. 

The  geographic  area  presently 
assigned  to  Utah,  pursuant  to  Section 
7(f)(2)  of  the  Act,  which  may  be 
assigned  to  the  applicant  selected  for 
designation,  is  the  entire  State  of  Utah. 

Interested  parties,  including  Idaho, 
Lewiston,  and  Utah,  are  hereby  given 
opportunity  to  apply  for  official  agency 
designation  to  provide  the  official 
services  in  each  geographic  area,  as 
specified  above,  under  the  provisions  of 
Siection  7(f)  of  the  Act  and  section 
800.196(d)  of  the  regulations  issued 
thereunder.  Designation  in  each 
specified  geographic  area  is  for  the 
period  beginning  December  1, 1988,  and 
ending  November  30, 1991.  Parties 
wishing  to  apply  for  designation  should 
contact  the  Review  Branch,  Compliance 


Division,  at  the  address  listed  above  for 
forms  and  information. 

Applications  and  other  available 
information  will  be  considered  in 
determining  which  applicant  will  be 
designated  to  provide  official  services  in 
a  geographic  area. 

(Pub.  L  94-582, 90  Stat.  2867.  as  amended  (7 
U.S.C.TI  etseq.] 

Dated:  May  28. 1988. 
|.T.  Abshier. 

Director,  Compliance  Divisjon. 
[FR  Doc.  88-12272  Filed  5-31-88: 8:45  am] 

■HUNG  CODE  341ft-aMl 


Forest  Service 

Doe  Ridge  Golf  Course;  Environmental 
Impact  State^nent;  Inyo  National 
Forest;  CA  and  NV 

agency:  Forest  Service,  USDA. 
action:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

SUtmiARY:  The  Department  of 
Agriculture  Forest  Service  will  prepare 
an  environmental  impact  statement  for 
the  proposed  Doe  Ridge  Golf  Course 
development  within  the  Mammoth 
Range  District 

A  range  of  alternatives  for  this 
development  will  be  considered.  One  of 
these  will  be  non-development  of  a  golf 
course.  Other  alternatives  will  consider 
a  variety  of  golf  course  designs. 

Federal,  State,  and  local  agencies; 
potential  users  of  the  area;  and  other 
individuals  or  organizations  who  may  be 
interested  in,  or  affected  by,  the  decision 
will  be  invited  to  participate  in  the 
scoping  process.  Much  of  the  scoping 
process  was  conducted  as  a  part  of  the 
previously  prepared  draft  environmental 
assessment.  The  scoping  process  will 
include: 

1.  Identification  of  potential  issues. 

2.  Identification  of  issues  to  be 
analyzed  in  depth. 

3.  Elimination  of  insignificant  issues 
or  those  which  have  been  covered  by 
previous  environmental  review. 

4.  Determination  of  potential 
cooperating  agencies  and  assignment  of 
responsibiUties. 

The  Fish  and  Wildlife  Service. 
Department  of  the  Interior,  will  be 
invited  to  participate  as  a  cooperating 
agency  to  evaluate  potential  impacts  on 
threatened  and  endangered  species 
habitat  if  any  such  species  are  found  to 
exist  in  the  area. 

Dennis  W.  Martin.  Inyo  National 
Forest  Supervisor,  is  the  responsible 
official. 

The  analysis  is  expected  to  take  only 
two  months  due  to  the  previous  work 


accomplished  as  a  part  of  the  draft 
environmental  assessment.  The 
environmental  impact  statement  is 
expected  to  be  filed  mth  the 
Environmental  Protection  Agency  and  to 
be  available  for  review  by  July  15. 1988, 
At  tiiat  time  EPA  will  publish  a  notice  of 
availability  of  the  DEIS  in  the  Federal 
Register.  The  comment  period  on  the 
draft  environmental  impact  statement 
will  be  45  days  from  the  date  the  EPA 
notice  of  availability  appears  in  the 
Federal  Register.  The  final 
environmental  impact  statement  is 
scheduled  to  be  completed  by  January 
1989. 

FOR  FURTHER  INFORMATION  CONTACT. 

Questions  about  the  proposed  action 
and  environmental  impact  statement 
should  be  directed  to  Dean  McAlister, 
District  Ranger.  Mammoth  Ranger 
District  Inyo  National  Forest  phone 
208-634-8151. 

Dated:  May  20, 1988. 

Daan  J.  McABstar. 

District  Ranger,  Mammoth  Range  District, 
Inyo  National  Forest 

[FK  Doc.  88-12218  Filed  5-31-88;  8:45  am] 
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Ughtning  Pealc  Mins;  Envfronmantal 
Impact  Statement;  Payette  ftational 
Forest.  ID 

AQCNCr  Forest  Service.  USDA. 
action:  Notice  of  intent  to  prepare  as 
environmental  impact  statement 

summary:  The  Department  of 
Agriculture.  Forest  Service,  will  prepare 
an  environmental  impact  statement  for  a 
proposal  to  develop  the  Lightning  Peak 
Mine  on  the  Krassel  Ranger  District 
Payette  National  Forest  Valley  County. 
Idaho.  The  agency  invites  written 
comments  and  suggestions  on  the  scope 
of  the  analysis.  In  addition,  the  agency 
gives  notice  of  the  full  environmental 
analysis  and  decision-making  process 
that  will  occur  on  the  proposal  so  that 
interested  and  affected  people  are 
aware  of  how  they  may  participate  and 
contribute  to  the  final  decision. 
date:  Conunents  concerning  the  scope 
of  the  analysis  must  be  received  by  June 
16.1988. 

AbORESSES:  Submit  written  comments 
and  suggestions  concerning  the  scope  of 
the  analysis  to  Earl  iCimbaU.  District 
Ranger,  Krassel  Ranger  District  P.O. 
Box  1026.  McCall.  ID  83638  with  a 
"Reply  to  Lightning  Peak"  written  on  the 
outside  of  the  envelope. 
FOR  FURTHER  INFORMATION  CONTACT 
Direct  questions  about  the  proposed 
action  and  environmental  impact 
statement  to  Barry  Stata.  Payetee 


Supervisors  Office,  P.O.  Box  1026, 
McCall,  ID  89638.  phone  208-634-8151. 
SUPPLEMENTARY  INFORMATION:  Coeur- 

Thunder  Mountain,  Inc.  of  Boise,  Idaho, 
a  subsidiary  of  Coeur  d'Alene  Mines 
Corporation  of  Coeur  d'Alene,  Idaho  has 
submitted  a  proposed  operating  plan 
which  involves  an  open-pit  mine,' waste 
rock  dump,  and  haul  road  on  National 
Forest  System  lands.  The  proposed 
project  would  involve  surface  mining  of 
approximately  13  to  15  acr^s  near 
Lightning  Peak.  Mining  would  be 
conducted  by  conventicmal  drill,  blast 
load,  and  haul  techniques.  Based  on 
currently  available  information, 
approximately  750.000  to  1,000,000  tons 
of  ore  would  be  mined.  The  anticipated 
waste  quantity  will  approximate 
1,900,000  to  2,20a000  tons.  The  waste 
dump  is  expected  to  occupy 
approximately  IS  to  17  acres.  The 
Lightning  Peak  haul  road  would  disturb 
approximately  9  acres.  The  entire 
proposal  would  occur  immediately 
adjacent  to  the  existing  mining/ 
processing  facilities  constructed  on 
patented  claims  for  Coeur's  Sunnyside 
Project  in  the  Thunder  Mountain  Mining 
District  approximately  90  miles 
northeast  of  Cascade,  Idaho,  the  county 
seat  of  Valley  County. 

A  range  of  alternatives  and  mitigation 
measures  will  be  considered  to  evaluate 
and  minimize  adverse  impacts  on 
National  Forest  System  surface 
resources.  The  selected  alternative  must 
protect  the  statutory  right  of  the 
operator  to  develop  the  mineral  resource 
within  reasonable  environmental 
constraints. 

Federal  State,  and  local  agencies  and 
other  individuals  or  organizations  who 
may  be  interested  in  or  affected  by  the 
decision  will  be  invited  to  participate  in 
the  scoping  process.  All  previous 
comments  received  during  the  initial 
scoping  period  which  ended  March  7. 
1988  will  be  retained  in  the  record  and 
therefore  it  will  not  be  necessary  to 
respond  again.  The  Forest  Service  is 
now  seeking  any  additional  comments 
vtdiich  may  assist  the  scoping  process 
including: 

1.  Fuiither  identifying  potential  issues. 

2.  Further  identifying  issues  to  be 
analyzed  in  depth. 

3.  Eliminating  insignificant  issues  or 
those  which  have  been  covered  by  a 
relevant  previous  environmental 
analysis. 

4.  Exploring  additional  alternatives. 

5.  Identifying  potential  environmetal 
effects  of  the  proposed  action  and 
alternatives  (i.e.,  direct,  indirect  and 
cumulative  effects  and  connected 
actions). 


6.  Determining  potential  cooperating 
agencies  and  task  assignments. 

The  Fish  and  Wildlife  Service. 
Department  of  the  Interior,  will  be 
invited  to  participate  as  a  cooperating 
agency  to  evaluate  potential  impacts  on 
threatened  and  endangered  species 
habitat  if  any  such  species  are  found  to 
exist  in  the  potential  activity  site. 

Veto  J.  LaSalle,  Forest  Supervisor, 
Payettee  National  Forest  McCall,  Idaho, 
is  the  responsible  official 

The  analysis  is  expected  to  take  6 
months.  The  draft  environmental  impact 
statement  should  be  available  for  public 
review  by  November  1988.  At  that  time 
EPA  will  publish  a  notice  of  availability 
of  the  DEIS  in  the  Federal  Register.  The 
comment  period  on  the  draft 
environmental  impact  statement  will  be 
45  days  from  the  date  the  Environmental 
Protection  Agency's  notice  of 
availability  appears  in  the  Federal 
Reglatet.  "The  final  environmental  impact 
statement  is  scheduled  to  be  completed 
by  February  1989. 

Dated:  May  23, 198& 
Veto  |.  LaSalle, 
Forest  Supervisor. 

[FR  Doc  88-12219  Piled  5-31-88:  8:45  am| 
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Padcers  and  Stockyarda 
Administration 

Deposting  of  Stodcyards;  lUHMans 
Horae  Palace.  Inc.  at  at 

It  has  been  ascertamed.  and  notice  is 
hereby  given,  that  the  livestock  markets 
named  herein,  originally  posted  on  the 
respective  dates  specified  below  as 
being  subject  to  the  Packers  and 
Stockyards  Act  1921.  as  amended  (7 
U.S.C.  181  et  aeq.],  no  longer  come 
within  the  definition  of  a  stockyard 
imder  said  Act  and  are.  therefore,  no 
longer  subject  to  the  provisions  of  the 
Act 


Faciiity  No.,  nam*,  and  location 
ol  stockyard 

Date  o(  posting 

LA-1 39— Louisiana           Horaa 

oac  13,  iseo. 

Palace,  Inc.,  Ekn  Grove,  LA 

Apr.  29, 1969. 

Sale,  Coopersville.  Ml. 

NB-12S-Ewiog            UveslOCk 

Jan.  25. 1950. 

Market  Ewing,  NE. 

NJ-1 06— Community     Uvestoctt 

Dec.  21.  1959. 

Auction  Co.,  Inc.,  Woodstown, 
NJ. 
0H-l4S-Tba    Ambro«a    Coal 

June  29,  1983. 

and  Construction  Co.,  EMon. 

OH. 

PA-112-G&M  Livestock  Markrt. 

Dec.  3. 1959. 

Duncansville,  PA. 
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Notice  or  other  public  procedure  has 
not  preceded  promulgation  of  the 
foregoing  rule.  There  is  no  legal 
justiHcation  for  not  promptly  deposting 
a  stockyard  which  is  no  longer  within 
the  definition  of  that  term  contained  in 
the  Act. 

The  foregoing  is  in  the  nature  of  a 
change  relieving  a  restriction  and  may 
be  made  effective  in  less  than  30  days 
after  publication  in  the  Fe^ral  Register. 
This  notice  shall  become  effective  upon 
publication  in  the  Federal  Register. 

(42  Stat.  159.  as  amended  and  supplemented: 
7  U.S.C  181  et  aeq.] 

Done  at  Washington,  DC  this  24ttrday  of 
May.  1988. 

Harold  W.Davis,. 

Director,  Livestock  Marketing  Division. 

(FR  Doc.  88-12165  Filed  5-31-88:  8:45  am) 

MJUNGCOOC  3210-KO-M 


Potted  stockyards;  Padflc  Livestock 
Auctk)n.etaL 

Pursuant  to  the  authority  delegated 
under  the  Packers  and  Stockyards  Act. 
1921,  as  amended  (7  U.S.C.  181  et  seq.], 
it  was  ascertained  that  the  livestock 
markets  named  below  were  stockyards 
within  the  definition  of  that  term 
contained  in  section  302  of  the  Act,  as 
amended  (7  U.S.C.  202),  and  notice  was 
given  to  the  owners  and  to  the  pubUc  by 
posting  notices  at  the  stockyards  as 
required  by  said  section  302,  on  j 

respective  dates  specified  below.         ' 


Facility  No.,  nanM,  and  locaiion 

otstodcyard 


Facilily  No.,  name,  and  location 
of  stodcyard 


AZ-114— Pacilic  Uvestock  Auc- 
tion, Chandler.  AZ. 

CA-180— Golden  Valley  Ranch, 
Bafcersfieid.  CA. 

GA-1 96— Sunny  Farm  Stables, 
Cumming,  GA. 

GA-1 98— Barrett  Uvestock 

Bam,  Alto,  GA. 

GA-19»— Circie  M  Stables 
Corp.,  Forsyt^  GA. 

GA-200  Pony  Express  Stock 
Yards.  Covington.  GA. 

MN-iea— Auction  Center  Live- 
stock. Frazee.  MN. 

MN-184— Northern  Minnesota 
Cattle  Yards.  Mines.  MN. 

MS-1 63— Peoples  Livestock 
Auction,  Houston.  MS. 

MO-266— MFA  Farmers  Live- 
stock Market.  MaryviMe.  MO. 

NC-l5»-S«agaH-s  Livestock 
and  Auction  Bam,  Concord. 
NC. 

SC-143— Waltettoro  Horse  Auc- 
tkxi.  Inc.,  Waltertwro,  SC. 

S0-16»-Alexandria  Livestock 
Market  Inc.,  Alexandria.  SO. 

TX-333— Erath  County  Sales  & 
Livestock  Commission.  Ste- 
phenviSe.  TX. 

TX-334— Elis  County  Livestock. 
Inc..  Waxahachie.  TX 


Date  of  postirtg 


Nov.  25.  1966. 
Jan.  11. 1966. 
Nov.  19.  1967 
Feb.  20.  1968. 
Feb.  6. 1968. 
Mar.  1^  1966. 
May  1.  1967 
Mar.  9.  1968. 
Feb.  6.  1968. 
Mar  12. 1986. 
apr  8.  1988. 

Fab.  1,  1968. 
Sept  3.  1967 
Sept  3.  1967 

Nov.  8,  1967 


VA-157— Springiake     Livestock 
Market  Inc,  Moneta,  VA. 


Date  o(  posting 


Dec.  1. 1967 


Done  at  Washington.  DC  this  24th  day  of 
May.  19ea 
Harold  W.  Davis. 

Director,  Livestock  Marketing  Division. 
[FR  Doc.  88-12166  Filed  5-31-68;  8:45  am] 

MLLMO  cow  3410-K»4I 


ARMS  CONTROL  AND  DISARMAMENT 
AGENCY 

The  President's  General  Advisory 
Committee  on  Arms  Control  and 
Disarmament;  Closed  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act,  as  amended, 
the  U.S.  Arms  Control  and  Disarmament 
Agency  announces  the  following 
Presidential  Committee  meeting: 

Name:  General  Advisory  Committee 
on  Arms  Control  and  Disarmament. 

Date:  June  15, 198a 

Time:  8:30  a.m. 

Place:  State  Department  Building, 
Washington,  DC 

Type  of  Meeting:  Closed. 

Contact:  Colonel  William  C.  Golbitz, 
General  Advisory  Committee  on  Arms 
Control  and  Disarmament,  Room  5927, 
Washington,  DC  20451.  (202)  647-5178. 

Purpose  of  Advisory  U.S.  Committee: 
To  advise  the  Director  of  the  Arms 
Control  and  Disarmament  Agency  on 
arms  control  and  disarmament  policy 
and  activities,  and  from  time  to  time  to 
advise  the  President  and  the  Secretary 
of  State  respecting  matters  affecting 
arms  control,  disarmament,  and  world 
peace. 

Agenda:  The  Committee  will  review 
specific  arms  control  and  related  treaty 
issues;  an  Executive  session  will  be 
held. 

Reason  for  Closing:  The  GAC 
members  will  be  reviewing  and 
discussing  matters  specifically  required 
by  Executive  Order  to  be  kept  secret  in 
the  interest  of  national  defense  and 
foreign  policy. 

Authority  to  Close  Meeting:  The 
closing  of  this  meeting  is  in  accordance 
with  a  determination  by  the  Director  of 
the  Arms  Control  and  Disarmament 
Agency  dated  April  27, 1988.  made 
pursuant  to  the  provisions  of  section 
10(d)  of  the  Federal  Advisory  Committee 
Act  as  amended. 
William ).  Montgomery. 
Committee  Management. 
[FR  Doc.  88-10184  Filed  5-31-88:  8:45  am] 

HUJNQ  COOC  M2ft-12-M 


DEPARTMENT  OF  COMMERCE 

International  Trade  Admhiistratk>n 

AntMumping  or  Countervailing  Duty 
Order.  Finding,  or  Suapended 
Investigation;  Opportunity  To  Request 
Administrative  Review;  Belgium  et  aL 

AQENCY:  International  Trade 
Administration/Import  Administration, 
Commerce. 

action:  Notice  of  opportxmity  to  request 
administrative  review  of  antidumping  or 
countervailing  duty  order,  finding,  or 
suspended  investigation. 

Badcground 

Each  year  during  the  anniversary 
month  of  the  publication  of  an 
antidumping  or  countervailing  duty 
order,  finding,  or  suspension  of 
investigation,  an  interested  party  as 
defined  in  section  771(9)  of  the  Tariff 
Act  of  1930  may  request,  in  accordance 
with  5  353.53a  or  5355.10  of  the 
Commerce  Regulations,  that  the 
Department  of  Commerce  ("the 
Department")  conduct  an  administrative 
review  of  that  antidumping  or 
countervailing  duty  order,  finding,  or 
suspended  investigation. 

Opportunity  To  Request  a  Review 

Not  later  than  June  30, 1988.  interested 
parties  may  request  administrative 
review  of  the  following  orders,  findings, 
or  suspended  investigations,  with 
anniversary  dates  in  June  for  the 
following  periods: 

Period 
iimniinriiin  iiiiii  miiiniwm 

Belgium;  Sugar  (A-423-077) 06/01/87-05/31/88 

Canada:  Red  Raspberries  (A- 

122-401) 06/01/87-05/31/88 

Canada:   Oil   Country  Tubular 

Goods  (A-122-506) 06/01/87-06/31/88 

Federal  Republic  of  Germany: 

Precipitated  Barium  Carbon- 
ate (A-428-061) 06/01/87-05/31/88 

Federal  Republic  of  Germany: 

Sugar  (A-428-Oe2) 06/01/87-05/31/88 

France:    Large    Power    Trani- 

foimers  (A-427-030) 06/01/87-05/31/88 

France:  Sugar  (A-427-078) 06/01/87-05/31/88 

Italy:  Large  Power  Tranafonn- 

ers  (A-47S-031) 06/01/87-05/31/88 

Italy:    Viicose    Rayon    Staple 

Fiber  (A-475-079) 06/01/87-05/31/88 

lapan:  e4K  DRAMS  (A-588-503)..06/Ol/87-05/3l/8e 
japan:     Fishnetting    of    Man- 

Made  Fiber  (A-«66-029) 06/01/87-05/31/88 

Japan:  Large  Power  Transfonn- 

ers  (A-588-032) 06/01/87-06/31/88 

Mexico:  Elemental  Sulphur  (A- 

201-034) ™ _ 06/01/87-05/31/88 

People's  Republic  of  Hungary: 

Tapered  Roller  Bearings  and 

Parti  Thereof.  Finished  and 

Unfinished  (A-437-aoi) 02/06/87-06/31/88 

People's  Repbulic  of  China:  Ta- 
pered   Roller    Bearings    and 

Parts  Thereof.  Finished  and 

UnfinUhed  (A-570-801) 02/06/87-05/31/88 
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Period 
Socialist  Republic  of  Romania: 

Tapered  Roller  Bearings  and 

Parts  Thereof.  Finished  and 

Unfinished  ( A-t85-e02) 11  /07/86-05/31  /88 

Sweden:   Stainless  Steel   Plate 

(A-401-040) 06/01/87-05/31/88 

Taiwan:     Bicycle     Tires     and 

Tubes  (A-583-401) 06/01/87-09/04/87 

Taiwan:  Carbon  Steel  Plate  (A- 

583-080) 06/01/87-05/31/88 

Taiwan:  Fireplace  Mesh  Panels 

(A-S63-003) 05/01/87-04/30/88 

Taiwan:  Oil   Country  Tubular 

Goods  (A-S83-505) 01/06/87-05/31/88 

Taiwan:      Polyvinyl      Chloride 

Sheet  and  Fihn  (A-538-081) 06/01/87-05/31/88 

COUNTERVMUNO  DUTV 

Canada:  Oil  Country  Tubular 
Goods  (C-122-505) 01/01/87-12/31/87 

France:  Industrial  Nitrocellu- 
lose (C-427-018) 01/01/86-04/28/88 

Mexico:  Carbon  Black  (C-201- 

012) :.„ 01/01/87-12/31/87 

Seven  copies  of  the  request  should  be 
submitted  to  the  Acting  Assistant 
Secretary  for  Import  Administration. 
International  Trade  Administration, 
Room  B-099,  U.S.  Department  of 
Commerce,  Washington,  DC  20230. 

The  Department  will  publish  in  the 
Federal  Register  a  notice  of  "Initiation 
of  Antidumping  (Countervailing)  Duty 
Administrative  Review,"  for  requests 
received  by  June  30, 1988. 

If  the  Department  does  not  receive  by 
June  30, 1988  a  request  for  review  of 
entries  covered  by  an  order  or  finding 
listed  in  this  notice  and  for  the  period 
identified  above,  the  Department  will 
instruct  the  Customs  Service  to  assess 
antidtmiping  or  cotmtervailing  duties  on 
those  entries  at  a  rate  equal  to  the  cash 
deposit  of  (or  bond  for)  estimated 
antidumping  or  countervailing  duties 
required  on  those  entries  at  the  time  of 
entry,  or  withdrawal  ft-om  warehouse, 
for  consumption  and  to  continue  to 
collect  the  cash  deposit  previously 
ordered. 

This  notice  is  not  required  by  statute, 
but  is  published  as  a  service  to  the 
international  trading  community. 

Dated:  May  25, 1988. 
(oaepli  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  88-12249  Filed  5-31-88;  8:45  am] 

BILLINO  COOC  3S10-OS-4I 

Boston  University;  Decision  on 
Application  for  Duty-Free  Entry  of 
Scientific  Instrument 

This  decision  is  made  pursuant  to 


section  6(c)  of  the  Educational, 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L  89-651, 
80  Stat.  897;  15  CFR  Part  301).  Related 
records  can  be  viewed  between  8:30  am 
and  5:00  pm  in  Room  1523,  U;S. 
Department  of  Commerce,  14th  and 
Constitution  Avenue  NW.,  Washington, 
DC. 

Docket  Number  87-104R.  Applicant: 
Boston  University,  Boston,  MA  02215. 
Instrument:  Rapid  Kinetics  Accessory 
for  UV- Visible  Spectrophotometer, 
Model  SFA-11.  Manufacturer:  Hi-Tech 
Scientific,  United  Kingdom.  Intended 
Use:  See  notice  at  52  FR  7916,  March  13, 
1987. 

Comment:  None  received. 

Decision:  Approved.  No  instrument  of 
equivalent  scientific  value  to  the  foreign 
instnmient,  for  such  purposes  as  it  is 
intended  to  be  used,  was  being 
manufactured  in  the  United  States  at  the 
time  the  instrument  was  ordered 
(November  24. 1986). 

Reasons:  The  foreign  article  directly 
delivers  mixed  reagent  solutions  to  the 
observation  cell  of  an  existing 
spectrophotometer.  This  capability  is 
pertinent  to  the  applicant's  intended 
purpose.  We  know  of  no  domestic 
instrument  or  apparatus  of  equivalent 
scientific  value  of  the  foreign  instrument 
for  the  applicant's  intended  use  being 
manufactured  at  the  time  the  foreign 
instrument  was  ordered. 
Frank  W.  Creel, 

Director.  Statutory  Import  Programs  Staff. 
[FR  Doc.  88-12237  FUed  5-31-88:  8:45  am] 

Btunra  CODE  SSIO-OS-M 

Decision  on  Application  for  Duty-Free 
Entry  of  Accessories  for  Foreign 
Instrument;  Department  of  Commerce 

This  decision  is  made  pursuant  to 
section  6(c]  of  the  Educational, 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L.  89-651, 
80  Stat.  897;  15  CFR  Part  301).  Related 
records  can  be  viewed  between  8:30  am 
and  5:00  pm  in  Room  1523,  U.S. 
Department  of  Commerce,  14th  and 
Constitution  Avenue,  NW.,  Washington, 
DC. 

Docket  Number  88-096.  Applicant: 
U.S.  Department  of  Commerce,  NOAA, 
Woods  Hole,  MA  02543  Instrument: 
Height/Temperature  Sensor,  Model  S40- 
HJ60-T303.  Manufacturer  SCANMAR, 
Norway.  Intended  Use:  See  notice  at  53 
FR  9958,  March  28. 1988. 

Comments:  None  received. 

Decision:  Approved.  No  instrument  of 
equivalent  scientific  value  to  the  foreign 


instrument,  for  such  purposes  as  it  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States. 

Reasons:  This  is  a  compatible 
accessory  for  an  instrument  previously 
imported  for  the  use  of  the  applicant. 
The  instrument  and  accessory  were 
made  by  the  same  manufacturer. 

We  know  of  no  domestic  accessory 
which  can  be  readily  adapted  to  the 
instrument. 
Frank  W.  Crael. 

Director,  Statutory  Import  Programs  Staff. 
[FR  Doc.  88-12247  Filed  5-31-88;  8:45  am] 

BIUJNO  COOC  M1»4e-M 

Mount  Sinai  Sct>ool  of  Medicine,  et  aL; 
Consolidated  Decision  on  Applications 
for  Duty-Free  Entry  of  Scientific 
Instruments 

This  is  a  decision  consolidated 
pursuant  to  section  6(c)  of  the 
Educational,  Scientific,  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651.  80  Stat.  897;  15  CFR  Part  301). 
Related  records  can  be  viewed  between 
8:30  a.m.  and  5:00  p.m.  in  Room  1523. 
U.S.  Department  of  Commerce,  14th  and 
Constitution  Avenue,  NW.,  Washington, 
DC. 

Docket  Number  86-202R.  Applicant: 
Mount  Sinai  School  of  Medicine,  New 
York.  NY  10029.  Instrument:  Laser 
Microprobe  Mass  Analyzer. 
Manufacturer:  Leybold-Heraeus  GmbH, 
West  Germany.  Intended  Use:  See 
notice  at  52  FR  2250.  January  21, 1987. 

Reasons  for  this  Decision:  The  foreign 
instrument  provides  a  lateral  resolution 
of  1.0  micron,  elemental  detection  limits 
in  the  range  of  1.0  part  per  million,  and 
unequivocal  identification  of  the  cell 
under  analysis.  Advice  submitted  by: 
National  Institutes  of  Health,  March  29, 
1988. 

Docket  Number  88-004.  Applicant: 
The  Children's  Surgical  Foundation,  Inc., 
Chicago,  IL  60614.  Instrument:  Cryo- 
Microtome,  Model  LKB  2250-041,  with 
accessories.  Manufacturer:  PWV, 
Palmstiemas  Mekaniska  Verkstad, 
Sweden.  Intended  Use:  See  notice  at  52 
FR  43219,  November  10. 1987. 

Reasons  for  this  Decision:  The  foreign 
instrument  can  produce  uniform  sections 
as  large  as  450  X  150  mm  through  both 
hard  and  soft  tissue.  Advice  submitted 
by:  National  Institutes  of  Health,  March 
29.1988. 

Docket  Number:  88-006.  Applicant: 
Pennsylvania  State  University, 
University  Park,  PA  16802.  Instrument: 
Mass  Spectrometer,  Model  MS50TC. 
Manufacturer  Kratos  Scientific 
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Instruments.  United  Kingdom.  Intended 
Use:  See  notice  at  52  FR  43219. 
November  10, 1987. 

Reasons  for  this  Decision:  The  foreign 
instrument  provides:  (1)  Resolution  te 
150  000,  (2)  mass  range  to  10  000,  (3) 
scan  speed  to  0.1  second  per  decade, 
and  (4)  FAB  capability.  Advice 
submitted  by:  National  Institutes  of 
Health,  March  29, 1968. 

Docket  Number:  88-054.  Applicant 
The  University  of  Texas  Medical 
Branch.  Galveston.  TX  77550. 
Instrument:  Inductively  Coupled 
Plasma/Mass  Spectrometer,  Model  VG 

Branch,  Galveston,  TX  77550. 
Instrument:  inductively  Coupled 
Plasma/Mass  Spectrometer,  Model  VG 
PlasmaQuad.  Manufacturer  VG 
Instruments.  United  Kingdom.  Intended 
Use:  See  notice  at  53  FR  1811,  Jiuiuary 
22,198a 

Reasons  for  this  Decision:  The  foreign 
instrument  provides  an  inductively- 
coupled  plasma  ionization  source  with 
detection  limits  to  0.1  nanogram  per 
millimeter.  Advice  submitted  by: 
National  Institutes  of  Health,  March  29, 
1988. 

Docket  Number  88-062.  Applicant: 
University  of  Alabama,  Mobile,  AL 
36688.  Instnmient:  GC/Mass 
Spectrometer  Data  System.  Model     I 
MM70-250.  Manufacturer  VG 
Analytical,  United  Kingdom.  Intended 
Use:  See  notice  at  53  FR  1811,  January 
22,198& 

Reasons  for  this  Decision:  The  foreign 
instrument  provides:  (1)  Resolution  to  50 
000,  (2)  mass  range  to  11  000  at  3  kV 
accelerating  potential,  and  (3)  scan 
speed  of  0.1  second  per  decade.  Advice 
submitted  by:  National  Institutes  of 
Health.  March  29. 198a 

Comments:  None  received. 

Decision:  Approved.  No  instrument  of 
equivalent  scientific  value  to  the  foreign 
instrument  for  such  purposes  as  each  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States.  The 
National  Institutes  of  Health  advise  that: 
(1)  The  capabilities  of  each  of  the 
foreign  instruments  described  above  are 
pertinent  to  each  applicant's  intended 
purpose  and  (2)  they  know  of  no 
domestic  instrument  or  apparatus  of 
equivalent  scientific  value  for  the 
intended  use  of  each  instrument. 

We  know  of  no  other  instrument  or 
apparatus  being  manufactured  in  the 
United  States  which  is  of  equivalent 
scientific  value  to  any  of  the  foreign 
instruments. 
Frank  W.  Craal. 

Director.  Statutory  Import  Programs  Staff. 
[FR  Doc.  88-12239  Filed  5-31-88;  8:45  amj 

BnjJNOtOOC  39tl>-OS-M 


SotrttMm  Itescarch  Institiite,  ct  aL; 
ConsoHdatad  DacWon  on  AppNcaflons 
for  Duly-Fraa  Entry  of  Elactron 

This  is  a  decision  consolidated 
piu^uant  to  section  6(c)  of  the 
Educational,  Scientific,  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L  89-651.  80  Stat.  897;  15  CFR  Part  301). 
Related  records  can  be  viewed  between 
&30  a.m.  and  5:00  p  jn.  in  Room  1523, 
U.S.  Department  oif  Commerce,  14th  and 
Constituion  Avenue  NW.,  Washington, 
DC. 

Docket  Momber  88-075.  AppUcant 

Cn.itUoin.   Pnooa~.k    '"CtitV^'V 

Constitmon  Avenue  NW.,  vVashington, 
DC 

Docket  Number  88-075.  Applicant 
Southern  Research  Institute, 
Birmingham,  AL  35255-5305.  Instrument: 
Electron  Microscope,  Model  H-600-3. 
Manufacturer  Hitachi,  Japan.  Intended 
use:  See  notice  at  53  FR  8483,  March  15, 
1988.  Instrument  ordered:  July  1, 1987. 

Docket  Number  88-069.  Applicant 
Florida  Department  of  Agriculture  and 
Consumer  Services,  Kissimmee,  FL 
32742.  Instnmient:  Electron  Microscope, 
Model  EM  109.  Manufacturer  Carl 
Zeiss,  West  Germany.  Intended  use:  See 
notice  at  53  FR  602a  February  29, 1988. 
Instrument  ordered:  November  9, 1967. 

Comments:  None  received. 

Decision:  Approved.  No  instrument  of 
equivalent  scientific  value  to  the  foreign 
instrument  for  such  purposes  as  these 
instruments  are  intended  to  be  used,  is 
being  manufactured  in  the  United  States 
at  the  time  the  instruments  were 
ordered. 

Reasons:  Each  foreign  instrument  is  a 
conventional  transmission  electron 
microscope  (CTEM)  and  is  intended  for 
research  or  scientific  educational  uses 
requiring  a  CTEM.  We  know  of  no 
CTEM,  or  nay  other  instrument  suited  to 
these  purposes,  which  was  being 
mant^ctaredin  the  United  States  either 
at  the  time  of  order  of  each  kistnunent 
or  at  the  time  of  receipt  of  application 
by  the  U.S.  Customs  Service. 
Frank  W.  Croal, 

Director,  Statutory  Import  Programs  Staff. 
[FR  Doc.  88-12248  Filed  5-31-88:  8:45  am] 

MLLWa  CODE  M1«M»-II 


UnivaraHy  of  Maafca,  ataL; 
oonaoiiuaiau  Daemon  on 
AppHcaHona  for  Duty-Fraa  Entry  of 
Scientific  Inatrumanta 

This  is  a  decision  consolidated 
pursuant  to  section  6(c)  of  the 
Educational,  Scientific,  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L  89-651,  80  Stat.  897;  15  CFR  Part  301). 
Related  records  can  be  viewed  between 
8:30  am  and  5:00  pm  in  Room  1523,  U.S. 
Department  of  Commerce,  14th  and 


Constitution  Avenue,  NW.,  Washington, 
DC. 

Docket  Number  87-2eiR.  Applicant 
University  of  Alaska,  Fairbanks,  AK 
99775-1260.  Instrument:  JEFRI  High 
Pressure  Recombination  Apparatus  and 
High  Temperature  High  Pressure 
Miscibility  Apparatus.  Manufacturer: 
D.B.  Robinson  &  Associates,  Canada. 
Intended  use:  See  notice  at  52  FR  32824, 
August  31, 1987. 

Reasons  for  this  Decision:  The  foreign 
instrument  permits  direct  observation  of 
cell  contents  allowing  visual 
determinatins  of  phase  conditions  and 
provides  an  isolation  piston  permitting 

il t : I.- 1 ., A  n..lJ- 

cell  contents  allowing  visual 
determinatins  of  phase  conditions  and 
provides  an  isolation  piston  permitting 
the  use  of  various  displacement  fluids. 

Docket  Number  87-2e3R.  Applicant 
University  of  Alaska,  Fairbanks,  AK 
99775.  Instrument  I^ase  Behavior  PVT 
System.  Manufacturer  D.B.  Robinson  & 
Associates,  Canada.  Intended  use:  See 
notice  at  52  FR  32824,  August  31, 1987. 

Reasons  for  this  Decision:  The  foreign 
instrument  provides  a  maximum 
operating  pressure  of  10,000  psi  (70  M'a). 
temperahire  to  400  *F  (200  *C)  and 
interior  cell  volume  free  of  pressure 
distortion  permitting  accurate  density 
measurements  without  having  to 
calibrate  cell  volume  of  different 
pressures. 

Docket  Nunber  88-087.  Applicant: 
Iowa  State  University.  Ames,  lA  50011. 
Instrument  FT-IR  Spectrometer.  Model 
IFS 120  HR.  Manufacturer  Broker 
Analytische  Messtechnik  GmbH.  West 
Germany.  Intended  use:  See  notice  at  53 
FR  6028,  February  29. 1988. 

Reasons  for  this  Decision:  The  foreign 
instrument  provides  an  unapodized 
resolution  of  0.002  cm*. 

Docket  Number  88-097.  Applicant: 
Kansas  State  University,  Manhattan,  KS 
66506.  Instrument:  Fourier  Transform 
Interferometric  Spectrophotometer 
System,  Model  D  A2.  Manufacturer 
BOMHk4,  Canada.  Intended  use:  See 
notice  at  53  FR  995a  March  28, 198a 

Reasons  for  this  Decision:  Tlie  foreign 
article  provides  an  unapodized 
resolution  of  0.026  cm' '. 

Docket  Number  88-098.  Applicant 
The  University  of  Texas  at  Dallas, 
Richardson,  TX  75083-0688.  Instrument:* 
Mass  Spectrometer,  Model  MAT  261V. 
Manufacturer  Finningan  MAT  GmbH. 
West  Gmmany.  Intended  use:  See  notice 
at  53  FR  9958,  March  28. 19Ba 

Reasons  fw  this  Decision:  The  foreign 
instrument  provides  automated 
multicollection  and  precise 
simultaneous  analysis  of  data  on  small 
samples  of  Ph,  Nd  and  Rb/Sn  ratios. 

Docket  Number  M-loa  Appliccuit 
USDA-ARS,  Beckley,  WV  25801-0867. 
Instrument  Root  Length  Scanner. 
Manufacturer  Hawker  de  Havilland 


Victoria  Limited  Australia.  Intended  use; 
See  notice  at  53  FR  9959,  March  28, 1988. 

Reasons  for  this  Decision:  The  foreign 
instnunent  is  capable  of  measuring  root 
size  diameter  from  0.1  to  2  mm  on  a  root 
sample  size  of  0  to  155m  with  an 
accuracy  of  ±5%  for  15  to  60m  sample 
range. 

Comments:  none  received. 

Decision:  Approved.  No  instrument  of 
equivalent  scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  each  is 
intended  to  be  used,  is  being 
manufactured  In  the  United  States.  The 
capability  of  each  of  the  foreign 
instruments  described  above  is  pertinent 
toeachjipphcant's^ intended  purposes. 

capability  of  each  of  the  foreign 
instruments  described  above  is  pertinent 
to  each  applicant's  intended  purposes. 
We  know  of  no  instrument  or  apparatus 
being  manufactured  in  the  United  States 
which  is  of  equivalent  scientific  value  to 
any  of  the  foreign  instruments. 
Frank  W.  Creel 

Director,  Statutory  Import  Programs  Staff. 
[FR  Doc.  88-12235  Filed  5-31-68;  8:45  am] 

BHJJNG  CODC  3S10-OS-M 


Univeraity  of  Alaaka,  at  al.; 
Conaolidatad  Daciaion  on  Applications 
for  Outy-Fraa  Entry  of  Scientific 
instruments 

This  is  a  decision  consolidated 
pursuant  to  section  6(c)  of  the 
Educational,  Scientific,  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L  89-651,  80  Stat.  897;  15  CFR  Part  301). 
Related  records  can  be  viewed  between 
8:30  am  and  5:00  pm  in  Room  1523,  U.S. 
Department  of  Commerce,  14th  and 
Constitution  Avenue,  NW.,  Washington, 
DC. 

Docket  Number  87-2e2R.  Applicant: 
Unversity,  Fakbanks.  AK  99775-1260. 
Instruments:  JEFRI  High  Pressure 
Recombination  Apparatus  and  High 
Temperature  High  Pressure  Miscibility 
Apparatus.  Manufacturer  D.B. 
Robinson,  Canada.  Intended  use:  See 
notice  at  52  FR  32824,  August  31. 1987. 

Reasons  for  this  Decision:  The  foreign 
article  provides  a  guaranteed  operating 
temperature  range  to  400*F  and  constant 
pressure  mode  of  injection. 

Docket  Number  88-024R.  AppUcant: 
Virginia  Polytechnic  Institute  and  State 
University,  Blacksburg,  VA  24061. 
Instnmient  FTIR  Interferometer,  Model 
DA3.16.  Manufacturers:  Bomem, 
Canada.  Intended  use:  See  notice  at  52 
FR  46639,  December  9, 1987. 

Reasons  for  this  Decision:  The  foreign 
instrument  provides  an  unapodized 
resolution  of  0.002cm~'. 

Comments:  None  received. 

Decision:  Approved.  No  instrument  of 
equivalent  scientific  value  to  the  foreign 
instrument  for  such  purposes  as  each  is 


intended  to  be  used,  is  being 
manufactured  in  the  United  States.  The 
capability  of  each  of  the  foreign 
instruments  described  above  is  pertinent 
to  each  applicant's  intended  purposes. 
We  know  of  no  instrument  or  apparatus 
being  manufactured  in  the  United  States 
which  is  of  equivalent  scientific  value  to 
any  of  the  foreign  instruments. 
Frank  W.  Creel. 

Director,  Statutory  Import  Programs  Staff. 
[FR  Doc.  88-12236  Filed  5-31-88;  8:45  am] 

BILLING  CODE  351(M>S-«I 


Univarslty  of  Caiifomia— Riverside,  at 


University  of  Caiifomia— Riverside,  at 
al.;  Consoiidatad  Decision  on 
Applicatlona  for  Duty-Fraa  Entry  of 
Accassorias  for  Scientific  Inatrumanta 

This  is  a  decision  consolidated 
pursuant  to  section  6(c]  of  the 
Educational.  Scientific,  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651,  80  Stat.  897;  15  CFR  Part  301). 
Related  records  can  be  viewed  between 
8:30  a.m.  and  5:00  p.m.  in  Room  1523, 
U.S.  Department  of  Commerce,  14th  and 
Constitution  Avenue  NW.,  Washington. 
DC. 

Docket  Number  88-023.  AppUcant 
The  Regents  of  University  of  Caiifomia, 
Riverside,  CA  92521.  Instruments: 
Accessories  for  Mass  Spectrometer. 
Manufacturer  Vacuum  Generators 
Micromass,  United  Kingdom.  Intended 
use:  See  notice  at  52  FR  46639, 
December  9. 1987. 

Docket  Number  88-029.  Applicant: 
University  of  Southwestern  Louisiana. 
Lafayette.  LA  70504.  Instrument: 
Scanning  Attachment  for  H-600  Electron 
Microscope,  Model  H-6010. 
Manufacturer  Hitachi  Scientific 
Instruments.  Japan.  Intended  use:  See 
notice  at  52  FR  46813,  December  10, 
1987. 

Docket  Number  88-060.  Applicant 
Texas  A  &  M  Research  Foundation, 
College  Station.  TX  77843-3578. 
Instrument:  Multi-Mixing  Stopped-Flow 
Attachment  and  Anaerobic  Kit 
Manufactuj-er  Hi-Tech  Scientific  Ltd.. 
United  Kingdom.  Intended  use:  See 
notice  at  53  FR  4867.  February  18. 1988. 

Advice  Submitted  by:  The  National 
Institutes  of  Health.  May  3. 1988. 

Comments:  None  received. 

Decision:  Approved.  No  instrument  of 
equivalent  scientific  value  to  the  foreign 
instruments,  for  the  purposes  for  which 
the  instruments  are  intended  to  be  used, 
is  being  manufactured  in  the  United 
States. 

Reasons:  These  are  compatible 
accessories  for  instruments  previously 
imported  for  the  use  of  the  applicants.  In 
each  case,  the  instnmient  and  accessory 


were  made  by  the  same  manufacturer. 
NIH  advises  us  that  the  accessories  are 
pertinent  to  the  intended  uses  and  that  it 
knows  of  no  comparable  domestic 
accessories. 

Welcnow  of  no  domestic  accessories 
which  can  be  readily  adapted  to  the 
previously  imported  instruments. 
F^ank  W.  Creel, 

Director,  Statutory  Import  Programs  Staff. 
[FR  Doc.  88-12246  Filed  5-31-88:  8:45  am] 
WLLlNa  CODE  ssw-oe-M 


The  Univeraity  of  Chicago,  at  ai.; 
Conaolidatad  Daciaion  on  Applications 

Tfta  Univeraity  of  Cfilcago,  et  al.; 
Conaolidatad  Daciaion  on  Applications 
for  Duty-Fraa  Entry  of  Scientific 
Instruments 

This  is  a  decision  consolidated 
pursuant  to  section  6(c)  of  the 
Educational,  Scientific,  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L  89-651,  80  Stat.  897;  15  CFR  Part  301). 
Related  records  can  be  viewed  between 
8:30  am  and  5:00  pm  in  Room  1523,  U.S. 
Department  of  Commerce,  14th  and 
Constitution  Avenue  NW.,  Washington, 
DC. 

Docket  No.  87-045R-2.  Applicant:  The 
University  of  Chicago,  Chicago,  IL  60637. 
Instrument:  CD  Spectropolarimeter, 
Model  J-600A.  Manufachirer  JASCO, 
Japan.  Intended  Use:  See  notice  at  53  FR 
1813,  January  22, 1988.  Reasons  for  This 
Decision:  The  foreign  instrument 
provides:  (1)  A  guaranteed  noise  figure 
of  0.3  millidegree  RMS  at  185 
nanometers  and  (2)  a  time  constant  of 
0.5  milUsecond.  Instrument  Ordered: 
September  4, 1986. 

Docket  No.  88-074.  AppUcant:  The 
University  of  Akron.  Akron.  OH  44325. 
Instnmient  Rotating  Anode  X-Ray 
Generator  System.  Model  RU-200H. 
Manufacturer:  Rigaku  Corpordtion, 
Japan.  Intended  Use:  See  notice  at  53  FR 
4886,  Febmary  la  1988.  Reasons  for 
This  Decision:  The  foreign  instrument 
provides  up  to  12  kW  output  power  and 
12  kW  of  brilliance  with  a  power  density 
of  12kW/nim  '.  Instrument  Ordered: 
September  25, 1987. 

Comments:  None  received. 

Decision:  Approved.  No  instrument  or 
apparatus  of  equivalent  scientific  value 
to  the  foreign  instrument,  for  such 
purposes  as  each  is  intended  to  be  used, 
was  being  manufactured  in  the  United 
States  at  the  time  the  foreign 
instruments  were  ordered. 

The  capabilities  of  each  of  the  foreign 
instruments  described  above  are 
pertinent  to  each  appHcant's  intended 
purpose  and  we  know  of  no  instnmient 
or  apparatus  of  equivalent  scientific 
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valae  to  either  o(  the  foreign  instroments 
for  the  applicant's  iflt«ided  use  which 
was  heaag  maituiactiired  in  the  United, 
States  at  the  time  fte  foreign 
instruments  were  order. 
Frank  W.  Cnel, 

Director,  Statutory  Import  Programs  Staff. 
(FR  Doc.  88-12238  Filed  5-31-88:  8:45  am] 

MUMQ  COK  SeiO-OS-M 


University  of  Nevada,  neno,  et  iL;     | 
ConioNdated  Oacislon  on  AppHcaMona 
for  Dutyfree  Entry  of  Sdantific 
Instnnnants 


Univarstty  ol  Nevada  school  of 
MadMna,  at  aM  ConadRdatad  r 
on  AppNcattona  for  OulyFraa  Entry  of 


This  is  a  decision  consolidated 
pursuant  to  section  6(c)  of  the 
Educational,  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L  89-651. 80  StaL  897;  15  CTR  Part  301). 
Related  records  can  be  viewed  between 
8:30  am  and  SiWpm  in  Roofli  1523,  MS. 
Department  of  Commerce,  14th  and 
CoBstttutioa  Av«nie  NW,  Washington. 
DC. 

Decinoa:  Denied.  Applicants  have 
failed  to  establish  that  domestic 
instnuneats  of  equivalent  scientific 
value  to  the  foreign  instruments  for  the 
intended  purposes  are  not  available. 

Reasons:  Section  301.5(e)(4)  of  the    , 
regulations  lequkes  the  denial  of         I 
applications  that  have  been  denied 
without  prejudice  to  resubmission  If 
they  are  not  resubmitted  within  the-, 
specified  time  period.  This  is  the  case 
for  each  of  die  listed  dockets. 

Docket  No.  87-245.  Applicant: 
University  of  Nevada,  Reno,  NV  89557- 
0047.  Instmment  Faction  Hoist  Test  Rig. 
Manufacturer  Hattam  Engineering  Ltd., 
United  Kingdom.  Denial  Without 
Prejudice  la  Resubmission:  January  22. 
1988. 

Docket  No.  87-286.  Applicant 
Williams  College.  Williamstown.  MA 
01287.  Instrument:  Rapid  Kinetics 
Accessory,  Model  SFA-11. 
Manufacturer  Hi-Tech  Scientific 
Instrument  Division,  United  Kingdom. 
Denial  Without  Prejudice  to 
Resubmission:  December  9, 1987. 

Docket  No.  87-286.  Applicant:  Georgia 
Institute  of  Technology,  Attanta,  GA 
30332.  Instrument  GDS  Stress  fiadi 
Triaxial  Testing  System.  Mamifacturer 
GDS  Instruments,  Inc.,  United  Kingdom. 
Denial  Without  Prejudice  to 
Resubmission:  December  7, 1987. 

Frank  W.  CreeL 

Director,  Statutory  Import  Programs  Staff. 
[FR  Doc  86-12241  Filed  5-31-88:  8:45  am] 

■lUJNO  COOE  3S10-OS-M 


This  is  a  decision  consolidated 
pursuant  to  section  B(c)  of  the 
Educational,  Scientific,  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651,  80  Stat.  897;  15  CPU  Part  301). 
Related  records  can  be  viewed  between 
8:30  am  and  5:00  pm  in  Room  1523,  U.S. 
Department  of  Commerce,  14th  and 
Constitution  Avenue,  IfW.,  Washington, 
DC. 

Docket  No.  88-011.  Applicant: 
Umversity  of  Nevada  School  of 
Medicine,  Reno,  NV  89557.  Instrument: 
Rapid  titration  Device,  Model  RFS-4. 
Manufacturer  BioLogic,  France. 
Intended  Use:  See  notice  at  52  FR  43219, 
November  la  1987.  Reasons  for  This 
Decisioa:  The  foreign  instrument 
provides  microprocessor-controlled 
filtovtion  in  the  millisecond  raiige  using 
small  samples  of  membrane. 

Docket  No.  8S-014.  Applicant 
Department  of  Commerce,  National 
Bureau  (d  Standards,  Boulder.  CO  80303. 
Instrument:  Optical  Streak  Camera. 
Manufacturer  Hamamatsu  Corp.,  Japan. 
Intended  Use:  See  notice  at  52  FR  46639, 
December  9, 1987.  Reasons  for  This 
Decision:  The  foreign  instrument 
provides  temporal  resolution  of  2.0 
picoseconds  and  Si  photo-emissive 
surface. 

Docket  No.  88-040.  Applicant:  New 
York  University,  New  York  City,  NY 
10003;  Instrument  Stopped  Flow 
Module,  Model  SFM-3.  Manufacturer 
BioLogic  France.  Intended  Use:  See 
notice  at  52  FR  46557,  December  23, 
1987.  Reasons  for  This  Decision:  The . 
foreign  instrument  is  capable  of  mixing 
liquids  from  three  different  syringes  in  a 
broad  range  of  volume  ratios  and 
provides  a  fluorescence  dead  time  of  1.0 
ms  over  a  €.8  nun  path  length  for  13^ 
(volume). 

Docket  No.  88-04a  AppUcant 
University  of  Iowa,  lowfr  City,  lA  52242. 
Instrument  Stopped-Flow  Module, 
Model  SFM-3.  Manufactumr  BioLogic, 
Fraaoe.  Intended  Use:  See  notice  at  52 
FR  48851,  December  28, 1986.  Reasons 
for  This  Decision:  The  foreign 
instrument  is  capable  of  mixing  liquids 
from  three  different  syringes  in  a  broad 
range  of  volume  ratios  and  provides  a 
fluorescence  dead  time  of  1.0  ms  over  a 
0.8  mm  path  legnth  for  13^  (volrnne). 

Docket  No.  86-059.  Applicant  Rutgers 
University,  Piscataway,  NJ  08854. 
Ins.trument:  Preparative  Quench  and 
Stopped  Flow  Spectrometer,  Model  PQ/ 
SF-53.  Manufactiirer  Hi-Tech  Ltd., 
United  Kingdom.  Intended  Use:  See 
notice  at  53  FR  1811,  January  22, 1988. 


Reasons  for  This  Decision:  Tlie  foreign 
instminent  provides  stopped  flow  and 
rapid  channel  quench -widi  an  aging  time 
fi-om  0.5  ms  to  hours  measured 
accurately  to  die  ms. 

Docket  No.  88-091.  Applicant  Brown 
Univ«sity,  Providence,  Rl  02912. 
Instrument  Preparative  Quencher, 
Model  PQ-53.  Manufacturer  HiTech 
Scientific  United  (Qngdom.  Intended 
Use:  See  notice  at  52  YB.  6028,  February 
29, 1988.  Reasons  for  This  Decision:  The 
foreign  article  is  an  accessary  providing 
0.5  ms  to  hours  rapid  chemical  and 
freeze  quench  capabilities  and  are  aging 
time  from  0.5  ms  iq>  to  hours. 

Comments:  None  received. 

Decision:  Approved.  Not  instrument  of 
equivalent  scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  each  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States.  The 
National  Institutes  of  Health  advise  in 
its  memoranda  dated  May  3, 1988,  that 
(1)  the  capabilities  of  each  of  the  foreign 
instruments  described  above  are 
pertinent  to  each  applicant's  intended 
purpose  and  (2)  they  know  of  no 
domestic  instrument  or  apparatus  of 
equivalent  scientific  value  for  the 
intended  use  of  each  instrument. 

We  know  of  no  other  instrument  or 
apparatus  being  manufactured  in  the 
United  States  which  is  of  equivalent 
scientific  value  to  any  of  the  foreign 
instruments. 
Frank  W.CimI. 

Director,  Statutory  Import  Programs  Staff. 
[FR  Doc.  88-12240  Filed  S-31-88;  8:45  am] 

BHXma  CODE  SS10-OS-H 


Univaraity  of  Nevada  llano;  Dadsion 
on  AppHortion  for  Duty-Fraa  Entry  of 
acwiiuiic  iiiauuiiiaiii 

This  decision  is  made  pursuant  to 
section  0(c)  of  the  Educational 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L  89-651. 
80  Stat.  897;  15  CFR  Part  301).  Related 
records  can  be  viewed  between  8:30  am 
and  5:00  pm  in  Room  1523,  U.S. 
Department  of  Commerce,  14th  and 
Constitution  Avenue.  NW..  Washington, 
DC. 

Docket  No.  8e-186R.  Applicant 
University  of  Nevada,  Rena  NV  98557. 
Instrument  Circular  Dichroism 
Spectropolarimeter,  Model  J-500A  with 
Accessories.  Manofactiffer  JASCO, 
Japan.  Intended  Use:  See  notice  at  51  FR 
16729,  May  6, 1986. 

Comments:  None  received. 

Decision:  Approved.  No  instrument  of 
equivalent  scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  it  is 
intended  to  be  used,  was  being 


manufactured  in  the  United  States  at  the 
time  the  instrument  was  ordered  (April 
25, 1986). 

Reasons:  The  foreign  instrument 
provides  measurement  of  magnetic 
circular  dichroism  spectra. 

The  National  Institutes  of  Health 
advises  in  its  memoranda  dated  August 
18. 1987.  that  (1)  the  capabilities  is 
pertinent  to  the  applicant's  intended 
purposes  and  (2)  it  know  of  no  domestic 
instrument  or  apparatus  of  equivalent 
scientific  value  to  the  foreign  instrument 
for  the  applicant's  intended  use  being 
manufactured  at  the  time  the  foreign 
instrument  was  ordered. 

We  know  of  no  other  instrument  or 
apparatus  of  equivalent  scientific  value 
to  the  foreign  instrument  which  was 
being  manufactured  in  the  United  States 
at  the  time  it  was  ordered. 

rimK  TV.  ijiwi. 

Director,  Statutory  Import  Programs  Staff. 

[FR  Doc  8fr-12242  Filed  5-31-88;  8:45  am] 

BUJNO  COOE  3S10-DS-M 


Taxaa  Chrtatian  Univarslty; 
AppllcatioiuforDuty-Fraa  Entry  of 
Sdantiflc  Inatrumanta 

Pursuant  to  section  6(c)  of  the 
Educational,  Scientific,  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L  89-661;  80  Stat.  897;  15  CFR  Part  301), 
we  invite  comments  on  the  question  of 
whether  instruments  of  equivalent 
scientific  value,  for  the  purposes  for 
which  the  instruments  shown  below  are 
intended  to  be  used,  are  being 
manufactured  in  the  United  States. 

Comments  must  comply  with 
I  301.5(a)  (3)  and  (4)  of  die  regulations     - 
and  be  filed  within  20  days  with  the 
Statutory  Import  Programs  Staff.  U.S. 
Department  of  Commerce,  Washington, 
DC  20230.  Applications  may  be 
examined  between  8:30  am  and  5:00  pm 
in  Room  1523,  U.S.  Department  of 
Commerce.  14th  and  Constitution 
Avenue  NW..  Washin^on,  DC. 

Docket  No.  88-190.  Applicant  Texas 
Christian  University,  Department  of 
Physics,  Box  32915,  Fort  Wordi,  TX 
76129.  Instrument  Fourier  Transform 
Interferometer,  Model  DA3.16. 
Manufacturer  BOKffiM,  Canada. 
Intended  Use:  A  wide  range  of  studies  in 
molecular  and  chemical  physics, 
including  ultraviolet  visible,  near,  mid-, 
and  far  infrared  spectroscopy  of  free 
radicals  and  transient  molecular 
species;  infrared  and  far  infrared 
spectroscopic  characterization  of 
petroleum,  coals,  tar  sands,  and  oil 
shales;  infrtired  and  far  infrared 
spectroscopy  on  sol-gel  glasses  and 
other  amorphous  materials;  and  infrared 
spectroscopy  of  collision  induced  effects 


on  molecules.  In  addition,  the  instrument 
will  be  used  by  undergraduate  and 
graduate  students  in  their  B.S.,  M.S..  and 
Ph.D.  degree  programs  in  physics 
courses.  Application  Received  by 
Commissioner  of  Customs:  April  26, 
1988. 

Docket  No.  88-191.  Applicant 
University  of  Massachusetts.  Amherst 
Department  of  Polymer  Science  and 
Engineering.  Graduate  Research  Center. 
Ai^ierst.  MA  01003.  Instrument  NMR 
Spectrometer.  Model  MSL-300. 
Manufacturer  Bruker  Instruments.  Inc., 
West  Germany.  Intended  Use:  The 
instrument  will  be  used  for  pure 
scientific  research  in  polymer  science 
including  studies  in  the  areas:  (1) 
Structure  and  morphology  of  the 
conducting  polymer  polyphenylene 
vinylene  and  (2)  specific  interactions 
responsible  for  miscibility  in  high 
performance  polymer  blends,  libie 
instrument  will  also  be  used  for  the 
education  of  graduate  students  in 
polymer  science.  Application  Received 
by  Commissioner  of  Customs:  April  27. 
1988. 

Docket  No.  88-192.  Applicant 
Children's  Ho^iital  Research 
Foundation.  700  Children's  Drive. 
Columbus.  OH  43205.  Instrument 
Isotope  Ratio  Mass  Spectrometer.  Model 
Delta  E.  Manufacturer  Finnigan  MAT, 
West  Germany.  Intended  Use:  The 
instrument  will  serve  as  a  focal  point  in 
research  projects  involving  stable  (non- 
radioactive) isotopes  in  infants, 
children,  and  adults,  studies  of 
carbohydrate  absorption  (-^'C-labeled 
lactose),  acetate  production  and 
oxidation,  and  ctu-bon  dioxide . 
production  in  premature  infants  and  in 
adult  volunteers.  Application  Received 
by  Commissioner  of  Customs:  April  29, 
1988. 

Docket  No.  88-193.  Applicant  Tufts 
University  School  of  Medicine, 
Department  of  Anatomy  and  Cell 
Biology,  136  Harrison  Avenue,  Boston, 
MA  02111.  Instrument:  Electron 
Microscope  with  Accessories,  Model  EM 
902.  Manufacturer  Carl  Zeiss,  West 
Germany.  Intended  Use:  Studies  of 
biological  materials  of  all  types. 
Research  will  encompass  interests  as 
varied  as  cell  culture,  in  vitro  stuc^es,  in  . 
vivo  studies,  molecular  biology,  cell 
biology,  cell  pathology,  immimology,  etc. 
Application  Received  by  Commissioner 
of  Customs:  May  2, 1988. 

Docket  No.  88-194.  Applicant:  Utah 
State  University,  Purchasing  Services, 
1330  East  700  North,  Logan,  UT  84322- 
8300.  Instrument:  Rapid  Kinetics 
Accessory  and  Stopped  Flow 
Attachments  for  Spectrometer,  Model 
SFA-11.  Manufacturer  Hi-Tech 
Scientific,  Ltd.,  United  Kingdom. 


Intended  Use:  The  instrument  will  be 
used  for  stopped-flow  kinetics 
experiments  using  a  custom-made 
detection  system.  Application  Received 
by  Commissioner  of  Customs:  May  2. 
1988. 

Docket  No.  88-195.  AppUcant 
University  of  Nebraska,  Department  of 
Physics  and  Astronomy.  Lincoln,  NE 
68588-0111.  Instrument  Slevin  Atomic 
Hydrogen  Source.  Manufacturer  Leisk 
Engineering  Ltd.,  United  Kingdom. 
Intended  Use:  The  instrument  will  be 
used  for  studies  of  ionization  of  atomic 
hydrogen  by  proton  impact.  Experiments 
will  consist  of  bombarding  a  jet  of 
atomic  hydrogen  with  a  proton  beam 
bom  the  accelerator  and  measuring  the 
energy  and  angular  distribution  of 
electrons  produced  in  order  to  compare 
measured  differential  cross  sections 
with  those  calculated  theoretically.  In 
addition,  die  instrument  will  be  used  for 
education  purposes  in  the  coarse 
Physics  999.  Doctoral  Dissertation. 
Application  Received  by  Commissioner 
of  Customs:  May  2, 1988. 

Docket  No.  88-196  and  88-197. 
Applicant:  The  University  of  Tulsa,  600 
Soudi  College  Ave.,  Tulsa,  OK  74104. 
Instrument:  Scanning  Electron 
Microscope,  Model  S-2300-2  and 
Electron -Microscope,  Model  H-7000. 
Manufacturer  Hitachi,  Japan.  Intended 
Use:  The  instruments  will  be  used  for 
the  study  of  a  wide  variety  of  research 
phenomena  in  the  areas  of  morphology, 
immunology,  genetics,  cellular  and 
molecular  biology.  In  addition,  the 
instrument  will  be  used  for  educating 
undergraduate  students,  graduate 
students  and  faculty  who  have  not 
utilized  these  techniques  in  the  past  in 
the  entire  spectrum  of  electron 
microscopy  including  preparation 
techniques,  utilization  of  the  scope,  and 
then  proper  processing  of  the 
photographs  obtained  from  the 
microscopes.  Application  Received  by 
Commissioner  of  Customs:  May  2  and  3, 
1988. 

Docket  No.  88-198.  Applicant:  State 
University  of  New  York  at  Buffalo, 
Department  of  Chemistry,  Buffalo,  NY 
14214.  Instrument  X-Ray  Generator 
Manufacturer:  Rigaku,  Japan.  Intended 
Use:  The  instnunent  will  be  used  in 
highly  accurate  diffraction  studies  of 
solid  state  materials  including  inorganic 
and  organic  superconductors. 
Application  Received  by  Commissioner 
of  Customs:  May  11, 1988. 

Docket  No.  88-199.  Applicant:  Duke 
University  Medical  Center,  Division  of 
Pediatrics,  Genetics  and  Metabolism, 
Box  3028,  Durham,  NC  27710. 
Instrument  Mass  Spectrometer,  Model 
MM70S.  Manufacturer  VG  Analytical, 
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Ltd.,  United  fGngdom.  Intended  Use:  The 
instrument  is  intended  to  be  used  for 
studies  of  human  physiological  fluids 
(urine,  blood,  cerebrospinal  fluid, 
amniotic  fluid),  tissues  (muscle,  liver, 
heart  kidney),  human  cell  cultures, 
synthetic  biochemicals.  natural 
compounds  with  biological  activity  and 
the  products  of  chemical  and 
biochemical  reactions.  The  following 
major  experiments  will  be  conducted: 

1.  Qualitative  and  quantitative 
analysis  of  disease-specific 
acylcamitines, 

2.  Qualitative  and  quantitative 
analysis  of  abnormal  (disease  specific) 
and  normal  organic  acids, 

3.  Development  of  new  enzyme  assays 
and 

4.  Characterization  of  synthetic  and 
natural  oiganic  compounds.  | 

Application  Received  by  I 

Commissioner  of  Customs:  May  11, 1988. 

Frank  W.  Cnel, 

Director,  Statutory  Import  Program  Staff. 
(FR  Doc  88-12243  Hied  5-31-88:  8:45  am] 
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VanderbNt  University,  et  at.; 
Consolidated  Decision  on  Applications 
for  Dutyfree  Entry  of  Scientific 
Instruments 

This  is  a  decision  consolidated 
pursuant  to  section  e(c)  of  the 
Educational.  Scientific,  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L  89-651,  80  Stat.  897;  15  CFR  Part  301). 
Related  records  can  be  viewed  between 
8:30  am  and  5KX)  pm.,  in  Room  1523,  U.S. 
Department  of  Commerce,  14th  and 
Constitution  Avenue  NW.,  Washington. 
DC. 

Docket  No.  87-277.  Applicant:  I 

Vanderbilt  University,  School  of 
Medicine,  Nashville,  TN  37232. 
Instrument:  Dental  Implant  System. 
Manufacturer  Nobelpharma,  Sweden. 
Intended  Use:  See  notice  at  52  FR  32825, 
August  31, 1987.  Reasons  for  this 
Decision:  The  foreign  instnmient 
optimizes  geometric  structure  and 
titanium  purity  for  success  in 
osseointegration.  Advice  Submitted  By: 
National  Institutes  of  Health,  March  15, 
1988. 

Docket  No.  88-008.  Applicant: 
University  of  Wisconsin-Madison, 
Madison,  WI  53706.  Instiimient: 
Photometer.  Manufacturer  Sigma 
Instruments  GmbH,  West  Germany. 
Intended  Use:  See  notice  at  52  FR  43219, 
November  10, 1987.  Reason  for  This 
Decision:  The  foreign  instrument 
provides  measurement  of  picomolar 
amounts  of  metabolite  in  one  cell  with 


two  wavelengths  and  as  sensitivity  in 
the  milliabsorbance  unit  range  (0.001 
AU).  Advice  Submitted  by:  National 
Institiites  of  Health,  April  19, 1988. 

Comments:  None  received. 

Decision:  Approved.  No  instrument  of 
equivalent  scientific  value  to  the  foreign 
instrument  for  such  purposes  as  each  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States.  The 
National  Institutes  of  Health  advise  that 
(1)  the  capabilities  of  each  of  the  foreign 
instruments  described  above  are 
pertinent  to  each  applicant's  intended 
purpose  and  (2)  they  know  of  no 
domestic  instrument  or  apparatus  of 
equivalent  scientific  value  for  the 
intended  use  of  each  instrument. 

We  know  of  no  other  instrument  or 
apparatus  being  manufactured  in  the 
United  States  which  is  of  equivalent 
scientific  value  to  either  of  the  foreign 
instruments. 

Frank  W.Cred, 

Director  Statutory  Import  Programs  Staff. 
[FR  Doc.  88-12244  Filed  5-31-88:  8:45  am] 
BNJJNO  COOE  3S10-OS-M 


Willis-Knighton  Medical  Center,  #t  al^ 
Consolidated  Decision  on  AppUcations 
for  Duty-Free  Entry  of  Scientific 
Instruments 

This  is  a  decision  consolidated 
pursuant  to  section  6(c]  of  the 
Educational,  Scientific,  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651.  80  Stat.  897;  15  CFR  Part  301). 
Related  records  can  be  viewed  between 
8:30  am  and  5:00  pm  in  Room  1523,  U.S. 
Department  of  Commerce,  14th  and 
Constitution  Avenue  NW.,  Washington, 
DC. 

Docket  No.  88-005.  Applicant:  Willis- 
Knighton  Medical  Center,  Shreveport, 
LA  71103.  Intended  Use:  See  notice  at  52 
FR  43219.  November  10, 1987.  Insbimient 
Ordered:  March  14, 1985. 

Docket  No.  88-056.  Applicant  Scott 
and  White  Memorial  Hospital,  Temple, 
TX  76508.  Intended  Use:  See  notice  at  53 
FR  1811,  January  22, 1988.  Instrument 
Ordered:  February  24, 1987. 

Instrument:  Extracorporeal  Shock 
Wave  Lithotiipter  (ESWL). 
Manufacturer  Domier  System  GmbH. 
West  Germany. 

Comments:  None  received. 

Decision:  Approved.  No  Instrument  of 
equivalent  scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  each  is 
intended  to  be  used,  was  being 
manufactured  in  the  United  States  at  the 
time  the  instrument  was  ordered. 

Reasons:  There  was  no  domestic 
manufacturer  of  lithotripters  or  of 


comparable  devices  capable  of 
noninvasively  pulverizLog  kidney  stones. 

Our  consultants  in  the  National 
Institutes  of  Health  have  advised  us 
with  respect  to  each  application  that 
there  are  no  known  domestic 
instruments  now  available  which  are 
equivalent  to  the  Domier  ESWL 

We  know  of  no  equivalent  instrument 
that  is  being  manufactured  in  the  United 
States  which  is  of  equivalent  scientific 
value  to  either  of  the  foreign  instruments 
for  the  purposes  for  which  the 
instrument  is  intended  to  be  used.  (See 
also  52  FR  22512,  June  12, 1987.) 
Frank  W.  Craet. 

Director,  Statutory  Import  Programs  Staff. 
[FR  Doc.  88-12245  Filed  5-31-88:  8:45  am] 

WUMO  COOE  3610-06-M 


National  Technical  Information 
Service 

Intent  to  Grant  Exclusive  Patent 
License;  Molecular  Vaccines  Inc. 

The  National  Technical  Information 
Service  (NTIS),  U.S.  Department  of 
Commerce,  intends  to  grant  to  Molecular 
Vaccines  Inc.  having  a  place  of  business 
in  New  York,  NY,  an  exclusive  license  in 
the  United  States  and  certain  foreign 
countries  to  practice  the  invention 
entitled  "Synthetic  Peptides  which 
Induce  Cellular  Immimity  to  the  AIDS 
Virus  and  AIDS  Viral  Protein,"  U.S. 
Patent  Application  No.  6-947,935.  The 
patent  rights  in  this  invention  will  be 
assigned  to  the  United  States  of 
America,  as  represented  by  the 
Secretary  of  Commerce 

The  intended  exclusive  license  will  be 
royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C.  209 
and  37  CFR  404.7.  The  intended  license 
may  be  granted  unless,  within  sixty 
days  from  the  date  of  this  published 
Notice,  NTIS  receives  written  evidence 
and  argument  which  establishes  that  the 
grant  of  the  intended  license  would  not 
serve  the  public  interest 

Inquiries,  comments  and  other 
materials  relating  to  the  intended   - 
license  must  be  submitted  to  Papan 
Devnani.  Office  of  Federal  Patent 
Licensing.  NTIS.  Box  1423.  Springfield. 
VA  22151. 
Douglas  J.  Campion, 

Associate  Director,  Office  of  Federal  Patent 
Licensing,  National  Technical  Information 
Service,  U.S.  Department  of  Commerce. 
[FR  Doc.  88-12214  Filed  5-31-88: 8:45  am] 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Import  Restraint  Umlts  for  Certain 
Wool  Textile  Products  Produced  or 
Manufactured  In  Czedioslovakia 

May  25, 1988. 

AQENCv:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

action:  Issuing  a  directive  to  the 

Commissioner  of  Customs  estabUshing 

limits  for  the  new  agreement  year. 

EFFECnvE  date:  June  1, 198& 

Authority:  Executive  Order  11651  of  March 
3, 1972.  as  amended;  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C.  1854) 

FOR  FURTHER  INFORMATION  CONTACT. 

Jerome  Turtola,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port. 
For  information  on  embargoes  and  quota 
re-openings,  call  (202)  377-3715. 
SUPPLEMENTARY  INFORMATION:  A  COpy 

of  the  current  Bilateral  Textile 
Agreement  between  the  Governments  of 
the  United  States  and  the  Czechoslovak 
Socialist  Republic  is  available  from  the 
Textiles  Division,  Economic  Bureau,  U.S. 
Departinent  of  State,  (202)  647-1998. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  is 
available  in  die  Correlation:  Textile  and 
Apparel  Categories  with  Tariff 
Schedules  of  the  United  States 
Annotated  (see  Federal  Register  notice 
52  FR  47745,  dated  December  11, 1987). 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions, 
lames  H.  Babb. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreementa. 

Commiltaa  for  tlw  Implamentation  of  Textile 
Agreemsnts 

May  25, 1988. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington, 
D.C.  20229 
Dear  Mr.  Commissioner.  Under  the  tenns  of 
Section  2M  of  the  Agricultural  Act  of  1966,  as 
amended  (7  U.S.C.  1854),  and  the 
Arrangement  Regarding  International  Trade 
in  Textiles  done  at  Geneva  on  December  20, 
1973,  as  further  extended  on  July  31. 1988: 
pursuant  to  the  Bilateral  Cotton,  Wool  and 
Man-Made  Fil>er  Textile  Agreement  of  )une 


25  and  July  22, 1988  between  the 
Governments  of  the  United  States  and  the 
Czechoslovak  Socialist  RepubUc;  and  in 
accordance  with  the  provisions  of  Executive 
Order  11651  of  March  3, 1972.  as  amended, 
you  are  directed  to  prohibit,  effective  on  )une 
1, 1988,  entry  into  the  United  States  for 
consumption  and  withdrawal  from 
warehouse  for  consumption  of  wool  textile 
products  in  Categories  435  and  443,  produced 
or  manufactured  in  Czechoslovakia  and 
exported  during  the  twelve-month  period 
which  begins  on  ]une  1, 1988  and  extends 
through  May  31, 1989.  in  excess  of  the 
following  levels  of  restraint: 


Category 

12-fno  fMtrsifit  Nnvt 

435 

443 

7.141  6azm. 
73,452  numbers. 

Imports  charged  to  tte  category  limits  for 
the  periods  June  1, 1987  through  May  31, 1988 
for  Category  435  and  June  1, 1987  through 
December  31, 1967  and  ]anuary  1, 1988 
through  May  31. 1988  for  Category  443  shall 
be  charged  against  those  levels  of  restraint  to 
the  extent  of  any  unfilled  balances.  In  the 
event  the  limits  established  for  those  periods 
have  been  exhausted  by  the  previous  entries, 
such  goods  shall  be  subject  to  the  levels  set 
forth  in  this  directive. 

The  limits  set  forth  above  are  subject  to 
adjustment  in  the  future  pursuant  to  the 
provisions  of  the  current  bilateral  agreement 
between  the  Govenunents  of  the  United 
States  and  the  Czechoslovak  SociaUst 
RepubUc. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Conmiittee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  S53(a](l). 

Sincerely. 
)amea  H.  Babb. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.   ■ 
[FR  Doc.  88-12200  Filed  5-31-88;  8:45  am] 


DEPARTMENT  OF  DEFENSE 

Office  Of  tiM  Secretary 

Defense  Science  Board  Task  Force  on 
Use  of  Commercial  ComfKHients  In 
Military  Equipment;  Advisory 
Committee  Meetings 

ACTION:  Notice  of  advisory  committee 
meetings. 

SUMMARY:  The  Defense  Science  Board 
Task  Force  on  Use  of  Commercial 
Components  in  Military  Equipment  will 
meet  in  open  session  on  June  16  at  TRW, 
Fairfax,  Virginia  and  on  June  17, 1988  at 


the  Defense  Logistics  Agency.  Building 
3,  Commander's  Conference  Room. 
Alexandria,  Virginia. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Acquisition  on  scientific  and 
technical  matters  as  they  a^ect  the 
perceived  needs  of  the  Department  of 
Defense.  At  these  meetings  the  Task 
Force  will  receive  briefings  from  the 
private  sector  regarding  their  views. 

Persons  interested  in  giving  a 
presentation  should  call  Mr.  Rich 
Mirsky,  (703)  756-2340,  to  register  their 
intention  to  present  by  June  3. 1988. 
Presenters  should  be  prepared  to  leave  a 
copy  of  their  remarks  and  any  visual 
aids,  backup  material,  etc.  with  Mr. 
Mirsky  at  the  time  of  the  presentation. 
One  copy  is  sufficient  but  providing 
thirty  copies  will  expedite  getting 
material  into  the  hands  of  die  DSB  Task 
Force  members.  Presentation  should  be 
limited  to  thirty  minutes.  An  additional 
fifteen  minutes  will  be  allocated  for 
questions  and  answers  after  the 
presentation. 
lindaMBynum. 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

May  26, 1988. 

[FR  Doc.  88-12299  Filed  5-32-88;  8:45  am] 

MLUNO  CODE  M10-01-M 


Department  of  ttie  Army 

Army  Science  Board;  Closed  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463).  announcement  is  made 
of  the  following  Committee  Meeting: 

Name  of  the  Committee:  Army  Science 
Board  (ASB). 

Dates  of  Meeting:  13  and  14  June  1988. 

Time  of  Meeting:  0830-1600  hours. 

Place:  The  Society  of  American  Engineers 
(SA.M£.).  607  Prince  Street  Alexandria,  VA. 

Agenda:  The  Army  Science  Board  Ad  Hoc 
Subgroup  on  U.S.  Army  Belvoir  Research, 
Development  and  Engineering  Center 
effectiveness  review  will  meet  in  a  working 
session  to  assimilate  information  from  panel 
members,  discuss  conclusions,  and  develop  a 
draft  report.  Discussions  will  be  held  with  a 
representative  from  the  U.S.  Army 
Laboratory  Command  concerning 
relationship  with  the  Belvoir  Research, 
Development  and  Engineering  Center.  This 
meeting  will  be  closed  to  the  public  in 
accordance  with  section  552b(c)  of  Title  5, 
U.S.C,  specifically  subparagraph  (1)  thereof, 
and  Title  5,  U.S.C,  Appendbi  2,  subsection 
10(d).  The  classified  and  unclassified  matters 
and  proprietary  information  to  be  discussed 
are  so  inextricably  intertwined  so  as  to 
preclude  opening  any  portion  of  the  meeting. 
Contact  the  Army  Science  Board 
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Administrative  Officer,  Sally  W»mer,  for 
further  information  at  (202]  695-3039  or  69&- 
■  7046.  I 

SaUy  A.  Wanier.  ' 

Administrative  Officer.  Anny  Science  Board. 
[FR  Doc.  88-12302  Filed  5-31-88;  8:45  am] 
MUMQ  CODE  3710-l»-« 


Corps  of  Engineers,  Department  of 
the  Army 

Intent  to  Prepare  a  Draft 
Envfronmentai  Impact  Statement 
(DEIS)  for  Enlarging  the  Inner  Channel 
At  Canaveral  HartMn  Brevard  County, 
FL 

agency:  U.S.  Army  Corps  of  Engineers, 
Department  of  Defense. 

ACnON:  Notice  of  intent  to  prepare  a 
Draft  Environmental  Impact  State 
(DEIS). 


summary:  The  lacksonville  District  U.S. 
Army  Corps  of  Engineers  intends  to 
prepare  an  Environmental  Impact 
Statement  on  the  feasibility  of  enlarging 
a  portion  of  the  entrance  channel  at 
Canaveral  Harbor,  Brevard  County, 
Florida.  The  existing  channel  has  a 
controlling  depth  of  35  feet  m.l.w.  In 
order  for  the  port  to  accommodate  larger 
ships  with  a  deeper  draft,  the  channels 
and  the  turning  basin  would  need  to  be 
deepened. 

The  following  alternatives  are  being 
considered:  i 

a.  No  action.  | 

b.  Deepening  the  channel  and  turning 
basin. 

Scoping  has  been  accomplished  by 
letter  with  those  individuals  and  , 

organizations  that  have  expressed        ' 
interest  or  are  known  to  have  an  interest 
and  by  the  solicitation  of  comments 
from  affected  Federal,  State,  and  local' 
agencies. 

Consultation  will  be  accomplished 
with  the  U.S.  Fish  and  Wildlife  Service 
and  the  National  Marine  Fisheries  in 
accordance  with  Section  7  of  the  { 

Endangered  Species  Act  as  well  as  the 
State  Historic  Preservation  Officer  in 
accordance  with  the  Archeological  and 
Historic  Preservation  Act.  Discharges  of 
materials  into  waters  of  the  United 
States  will  be  specified  by  application  of 
the  criteria  of  section  404(b)  of  the 
Federal  Water  Pollution  Control  Act  or 
Section  103  of  the  Marine  Protection. 
Research,  and  Sanctuaries  Act. 

The  DEIS  will  be  made  available  to 
the  public  upon  completion. 

Questions  concerning  the  DEIS  can  be 
answered  by:  Mr.  Rea  Boothby,  CESAJ- 
PD-ES,  U.S.  Army  Corps  of  Engineers, 
lacksonville  District,  P.O.  Box  4970, 


Jacksonville.  I^orida  32232-0019. 
Telephone:  (904)  791-3453. 
Robart  L  Hamdoo, 

Colonel,  Corps  of  Engineers.  District 
Engineer. 

Dated:  May  19, 1988. 
[FR  Doc.  88-12228  FUed  5-31-88;  8:45  am] 

MLUNQ  COM  371O-0«-M 

Department  of  ttie  Navy 

Naval  Research  Advisory  Committee; 
Closed  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  App.),  notice  is  hereby  given  that 
the  Naval  Research  Advisory 
Committee  Panel  on  Superconductivity 
will  meet  on  June  22-23, 1988.  The 
meeting  will  be  held  at  the  Center  for 
Naval  Analyses,  Room  669,  4401  Ford 
Avenue.  Alexandria,  VA.  The  meeting 
will  commence  at  8:30  a.m.  and 
terminate  at  4:30  p.m.  on  Jime  22;  and 
commence  at  8:00  a.m.  and  terminate  at 
4:00  p.m.  on  June  23, 1988.  All  sessions  of 
the  meeting  will  be  closed  to  the  public. 

The  purpose  of  the  meeting  is  to 
provide  brieflngs  for  the  panel  members 
on  benefits,  barriers  and  strategies 
related  to  superconducting  materials  for 
naval  applications.  The  agenda  will 
include  discussions  on  the  naval 
consortium  for  superconductivity, 
propulsion.  IR  and  magnetometer/ 
gradeometer  systems  and  materials 
research.  These  briefings  and 
discussions  will  contain  classified 
information  that  is  specifically 
authorized  under  criteria  established  by 
Executive  Order  to  be  kept  secret  in  the 
interest  of  national  defense  and  is  in 
fact  properly  classified  pursuant  to  such 
Executive  Order.  The  classified  and 
nonclassified  matters  to  be  discussed 
are  so  inextricably  intertwined  as  to 
preclude  opening  any  portion  of  the 
meeting.  Accordingly,  the  Secretary  of 
the  Navy  has  determined  in  writing  that 
the  public  interest  requires  that  all 
sessions  of  the  meeting  be  closed  to  the 
public  because  they  will  be  concerned 
with  matters  listed  in  section  552b(c)(l) 
of  Title  5,  United  States  Code. 

For  further  information  concerning 
this  meeting  contact:  Commander  L.W. 
Snyder.  U.S.  Navy.  Office  of  Naval 
Research,  800  North  Quincy  Street, 
Arlington.  VA  22217-5000,  Telephone 
Number  (202)  696-4879. 

Date:  May  26. 1988 
IA(.Viisa. 

Lieutenant.  JAGC,  U.S.  Naval  Reserve 
Alternate  Federal  Register  Liaison  Officer. 
[FR  Doc.  88-12274  Filed  5-31-88;  8:45  am] 

MLUNQ  CODE  M10-AE-H 


DEPARTMENT  OF  ENERGY 

Economic  Regulatory  Administration 

(ERA  Dodcet  Na  es-27-NGl 

CU  Energy  Marlceting  Inc^  Application 
To  Export  Natural  Gas  to  Canada 

AOENCV:  Economic  Regulatory 

Administration.  DOE. 

ACTION:  Notice  of  Application  for 

Blanket  Authorization  to  Export  Natural 

Gas. 

summary:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  gives  notice  of  receipt 
on  May  5. 1988.  of  an  application  filed 
by  CU  Energy  Mariceting  Inc.  (CUEM) 
requesting  blanket  authorization  to 
export  up  to  50  Bcf  of  natural  gas  to 
Canada  on  a  short-term  and  spot  basis 
over  a  two-year  period  beginning  on  the 
date  of  first  delivery. 

The  application  is  filed  with  the  ERA 
pursuant  to  Section  3  of  the  Natural  Gas 
Act  and  DOE  Delegation  Order  No. 
0204-111.  Protests,  motions  to  intervene, 
notices  of  intervention  and  written 
comments  are  invited. 

date:  Protests,  motions  to  intervene  or 
notices  of  intervention,  as  applicable, 
requests  for  additional  procedures  and 
written  comments  are  to  be  filed  no  later 
than  July  1, 1988. 
FOR  FURTHER  INFORMATION: 

Larine  A.  Moore,  Natural  Gas  Division. 

Economic  Regulatory  Administration. 

U.S.  Department  of  Energy.  Forrestal 

Building,  Room  GA-076, 1000 

Independence  Avenue  SW.. 

Washington.  DC  20585.  (202)  586-9478 
Diane  Stubbs.  Natural  Gas  and  Mineral 

Leasing.  Office  of  General  Counsel. 

U.S.  Department  of  Energy.  Forrestal 

Building,  Room  6£M)42, 1000 

Independence  Avenue  SW., 

Washington.  DC  20585.  (202)  586-«667. 
SUPPLEMENTARY  INFORMATION:  CUEM.  a 
Delaware  corporation  with  its  principal 
office  in  Calgary,  Alberta,  Canada,  is  a 
wholly-owned  subsidiary  of  ATCOR 
Ltd.  which,  in  turn,  is  a  wholly-owned 
subsidiary  of  CU  Enterprises  Inc. 
ATCOR  Ltd.  is  a  direct  marketer  of 
natural  gas  to  utilities  and  industrial 
consumers  in  Canada.  CUEM  proposes 
to  resell  the  gas  on  its  own  behalf  to 
Canadian  purchasers  or  to  act  as  an 
agent  on  behalf  of  these  purchases.  The 
gas  would  be  supplied  from  a  variety  of 
domestic  sources. 

The  terms  of  each  arrangement  would 
be  negotiated  in  response  to  market 
conditions.  CUEM  intends  to  use 
existing  transmission  systems  and 
would  not  require  the  construction  of 
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new  or  separate  facilities  in  order  to 
export  the  natural  gas.  CUEM  also 
intends  to  comply  with  ERA's  reporting 
requirements. 

This  export  application  will  be 
reviewed  pursuant  to  Section  3  of  the 
Natiu-al  Gas  Act  and  the  authority 
contained  in  DOE  Delegation  Order  No. 
0204-111.  The  decision  on  whether  this 
export  of  natural  gas  is  in  the  public 
interest  will  be  based  upon  the  domestic 
need  for  the  gas  and  other  matters 
deemed  to  be  appropriate  by  the 
Administrator,  including  whether  the 
arrangement  is  consistent  with  the  DOE 
policy  of  promoting  competition  in  the 
natural  gas  marketplace  by  allowing 
parties  to  freely  negotiate  their  own 
trade  arrangements.  The  applicant 
asserts  that  current  excess  gas  supplies 
evidence  a  lack  of  need  for  this  gas  to 
serve  regional  and  national  markets. 
The  applicant  further  asserts  that  this 
export  arrangement  would  promote 
competition  and  have  a  beneficial 
impact  on  the  balance  of  trade.  Parties 
opposing  the  arrangement  bear  the 
burden  of  overcoming  this  assertion. 

All  parties  should  be  aware  that  if  the 
ERA  approves  this  export  it  may  permit 
the  export  of  the  gas  at  any  existing 
point  of  exit  and  through  any  existing 
transmission  system. 

CUEM  requests  that  an  authorization 
be  granted  on  an  expedited  basis.  An 
ERA  decision  on  CUEM's  request  for 
expedited  freatment  will  not  be  made 
until  all  responses  to  this  notice  have 
been  received  and  evaluated. 

Public  Comment  Procedures' 

In  response  to  this  notice,  any  person 
may  file  a  protest,  motion  to  intervene 
or  notice  of  intervention,  as  applicable, 
and  written  comments.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  the  written 
comments  considered  as  the  basis  for 
any  decision  on  the  application  must, 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 
The  filing  of  a  protest  with  respect  to 
this  appUcation  will  not  serve  to  make 
the  protestant  a  party  to  the  proceeding, 
although  protests  and  comments 
received  from  persons  who  are  not 
parties  will  be  considered  in 
determining  the  appropriate  action  to  be 
take  on  the  application.  All  protests, 
motions  to  intervene,  notices  of 
uiLoivention.  and  written  comments 
must  meet  the  requirements  that  are 
specified  by  the  regulations  in  10  CFR 
Part  590. 

Protests,  motions  to  intervene,  notices 
of  intervention,  requests  for  additional 


procedures,  and  written  comments 
should  be  filed  with  the  Natural  Gas 
Division.  Office  of  Fuels  Programs, 
Economic  Regulatory  Administration, 
Room  GA-076,  RG-23,  Forrestal 
Building,  1000  Independence  Avenue 
SW.,  Washington.  DC  20585.  (202)  586- 
9478.  They  must  be  filed  no  later  than 
4:30  p.m.  e.d.t..  July  1. 1988. 

The  Administrator  intends  to  develop 
a  decisional  record  on  the  application 
through  responses  to  this  notice  by 
parties,  including  the  parties'  written 
comments  and  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  commentSran 
oral  presentation,  a  conference,  or  trial- 
type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact, 
law,  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision-in 
the  proceeding,  and  demonsfrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materiaUy 
advance  the  proceeding.  Any  request  for 
a  trial-type  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  a 
decision  and  that  a  trial-type  hearing  is 
necessary  for  a  full  and  true  disclosuire 
of  the  facts. 

If  an  additional  procedure  is 
scheduled,  the  ERA  will  provide  notice 
to  all  parties.  If  no  party  requests 
additional  procedures,  a  final  opinion 
and  order  may  be  issued  based  on  the 
official  record,  including  the  application 
and  responses  filed  by  parties  pursuant 
to  this  notice,  in  accordance  with  10 
CFR  590.316. 

A  copy  of  CUEM's  application  is 
available  for  inspection  and  copying  in 
the  Natural  Gas  Division  Docket  Room 
GA-076  at  the  above  address.  The 
docket  room  is  open  between  the  houirs 
of  8:00  a.m.  and  4:30  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

Issued  in  Washington,  DC,  May  24, 1988. 

Constance  L.  Buckky, 

Acting  Director,  Office  of  Fuels  Programs, 
Economic  Regulatory  Administration. 

[FR  Doc.  88-12175  Filed  5-31-88;  8:45  am] 

mLUNQ  CODE  e460-01-«i 


Federal  Energy  Regulatory 
Commission 

(Docket  Nos.  ER8S-289-000  el  el.] 

Gulf  Power  Co.  et  sL;  Electric  Rate, 
Small  Power  Production,  and 
Intenodclng  Directorate  Filings 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Gulf  Power  Company 
[Docket  No.  ERBa-283-000] 
May  23, 1988. 

Take  notice  that  on  May  18, 1988,  Gulf 
Power  Company  tendered  for  filing  a 
response  to  the  Commission  staffs  April 
18. 1988  deficiency  letter  regarding  Gulf 
Power's  March  7, 1988  filing  of  a 
transmission  service  agreement  between 
Gulf  Power  and  Bay  Resource 
Management,  Inc.  (BRMI).  The  response 
includes  an  interconnection  agreement 
between  Gulf  Power  and  BRMI  referred 
to  in  the  transmission  service 
agreement  as  well  as  certain  additional 
information  and  explanation  of  the 
transmission  service  agreement. 

Comment  date:  June  6, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Empire  Energy-HRD  Cogeneration, 
Inc. 

[Docket  No.  QF88-37&-000] 
May  23, 198a 

On  May  10, 1988,  Empire  Energy-HRD 
Cogeneration.  Inc.  (Applicant),  of  2548 
Vestal  Parkway  East  P.O.  Box  797. 
Vestal.  New  York.  13851-0797. 
submitted  for  filing  an  application  for 
certification  of  a  facihty  as  a  qualifying 
cogeneration  facility  pursuant  to 
S  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  topping-cycle  cogeneration 
facility  will  be  located  on  the  site  of  the 
existing  Harrison  Radiator  Division  of 
General  Motors  Corporation  in  the 
Town  of  Lockport  New  York.  The 
facility  will  consist  of  three  combustion 
turbine  generators,  three  heat  recovery 
steam  generators  (HRSG's)  and  one 
condensing  steam  turbine  generator.  The 
thermal  output  of  the  facility,  in  the  form 
of  steam,  will  be  used  by  the  Harrison 
Radiator  Division  for  process  use  and 
space  heating.  The  primary  energy 
source  will  be  natural  gas.  The  electric 
power  production  capacity  of  the  facility 
will  be  155.8  MW.  The  facility  is 
expected  to  be  operational  in  the  third 
quarter  of  1990. 
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Comment  date:  Hiirty  days  from 
publication  in  the  Federal  Refisler,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Catalyst  Old  River  Limited  P; 
(Docket  No.  ES68-37-000] 
May  25. 1988. 

Take  notice  that  on  May  12, 1988, 
Catalyst  Old  River  Limited  Partnership 
filed  with  the  Commission  an 
application  to  undertake  construction 
fiiiancing  for  the  Old  River 
Hydroelectric  Project.  The  construction 
loan  in  the  amount  of  not  more  than 
$375  million  will  be  applied  solely  to 
finance  the  construction  of  the 
hydroelectic  project  previously  licensed 
by  the  Federal  Energy  Regulatory 
Commission  as  Project  No.  2854.  The 
construction  loan  will  have  a  maturity 
date  of  December  31, 1990. 

Comment  date:  June  9, 1988,  in 
accordance  writh  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  The  Cheshire  Meifical  Center 

[Doclcet  No.  QF88-377-000J 
May  25, 19ea 

On  May  la  198a  The  Cheshire 
Medical  Center  (Applicant),  of  580  Court 
Street.  Keene,  New  Hampshire  03431, 
submitted  for  filing  an  application  for 
certification  of  a  facility  as  a  qualifying 
cogeneration  facility  pursuant  to  | 

9  292.207  of  the  Commission's  | 

regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  topping-cycle  cogeneration 
facility  will  be  located  in  Keene,  New 
Hampshire  and  will  consist  of  a 
reciprocating  engine  generator  and  a 
heat  recovery  steam  generator.  Thermal 
energy  recovered  from  the  fedlity  will 
be  used  for  domestic  hot  water 
production,  space  heating,  laundry 
processing  and  sterlization.  The  net 
electric  power  production  capacity  of 
the  facility  will  be  820  kw.  The  primary 
source  of  energy  will  be  No.  2  fuel  oil. 
The  facility  is  expected  to  begin 
operation  in  December,  1988. 

Comment  date:  Thirty  days  frt}m 
publication  in  the  Federal  Register,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


Standaid  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE..  Washington, 
DC  20428,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 


considered  by  the  Commission  in 
determining  Uie  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lok  D.  CaaiwU. 
Acting  Secretary. 
[FR  Doc  88-12257  Piled  5-31-88: 8:45  ami 

BILlJNa'cOOE  •717.01-M 

[Docket  Nos.  CPS7-28-002  et  aL] 

Texas  Eaatai'n  Transmission  Company 
at  al;  Natural  Cias  Cartificata  rMiiys 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Texas  Eastern  TraHsanseion 
Corporatioo 

[Docket  No.  CP87-28-002.  et  al.J 
May  23. 198a 

"Take  notice  that  on  May  18, 1986. 
Texas  Eastern  Transmission 
Corporation  (Applicant],  Post  Office  Box 
2521,  Houston,  Texas  77252,  filed  in 
Docket  No.  CP87-28-002  an  amendment 
to  its  original  application  filed  on 
October  16, 1988  in  Docket  No.  CP87-28- 
000,  pursuant  to  section  7(b)  and  7(c)  of 
the  Natural  Gas  Act,  to  reflect  a  revision 
in  the  cost  of  facilities  to  be  constructed 
and  operated  and  rates  for  which 
authorization  is  requested,  all  as  more 
fully  set  forth  in  the  amendment  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Applicant  states  that,  in  the  original 
application,  AppUcant  sought 
authorization  to  render  a  firm  storage 
delivery  and  transportation  service  to 
Consolidated  Edison  Company  of  New 
York,  Inc.  and  to  construct  and  operate 
certain  pipeline  facilities  iA 
Pennsylvania  which  would  be  required 
to  render  such  service.  Applicant  further 
states  that  it  had  intended  to  commence 
construction  activities  in  order  to  render 
the  firm  delivery  service  commencing 
with  the  1987-88  winter  season. 
Applicant  submits  that  such  service  is 
now  proposed  to  commence  November 
1. 1988. 

Applicant  indicated  that  the  total 
capital  cost  of  the  pipeline  facilities 
which  Apphcant  originally  proposed 
was  estimated  at  $13,438,000. 

AppUcant  requests  that  die  original 
application  be  ameaded  to  reflect  minor 
changes  in  the  proposed  facilities  cost 
and  a  revision  to  the  rates  previously 
proposed.  Applicant  requests  that  the 
original  application  be  amended  to 
reflect  a  revised  estimated  total  capital 
cost  of  $14,  211.000.  Applicant  indicates 
that  the  increase  of  $773,000  in  the 


estimated  facilities  cost  represent  a 
minor  change  of  approximately  5.8 
percent.  The  revised  estimated  total 
capital  cost  is  shown  in  revised  Exhibit 
K  to  the  amended  app&cation.  Applicant 
states  diat  it  is  not  proposing  any 
changes  in  the  facilities  for  which 
audioriaation  has  been  requested  but  is 
merely  seeking  to  supplement  the 
original  filing  to  reflect  increased 
facilities  cost  estimates. 

Apfdicant  requests  that  the  original 
application  be  amended  to  reflect  the 
changes  in  the  rates  Applicant  would 
cfiai^  for  the  proposed  services. 
Applicant  estimates  that  the  revised 
firm  demand  charge  would  be  $8.37  per 
dt  which  represents  a  reduction  of  $1.67 
per  dt  frt>m  the  estimated  firm  demand 
charge  in  the  original  application. 
Applicant  states  that  the  revised  rates 
are  attached  in  Exhibit  P  of  the  amended . 
application. 

Applicant  states  that,  in  addition  to 
the  proposed  revision  to  facility,  the  cost 
of  service  and  rates  proposed  reflect: 

1.  An  updated  cost  of  service  for 
existing  SS-II  facilities  fixim  Applicant's 
recent  rate  case  filing  in  Docket  No. 
RP88-87. 

2.  Income  taxes  in  accordance  with 
the  Tax  Reform  Act  of  1988. 

3.  Depreciation  rates  of  2.9  percent  for 
transmission  plant  and  4.4  percent  for 
general  plant 

4.  Rate  base  investment  using 
beginning  balances  for  gas  plant  and 
accimiulated  deferred  income  taxes. 

Comment  date:  June  6, 1988,  in 
accordance  with  the  first  aubparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

2.  Tennessee  Gas  PIpeiine  Company 

(Docket  No.  CP88-380-000] 

May  25,  isea 

"Take  notice  that  on  May  12, 1988, 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  P.O.  Box  2511,  Houston, 
Texas  77252,  filed  in  Docket  No.  CP88- 
389-000  a  request  pursuant  to  S  157.205 
of  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.206)  for 
authorization  to  transport  gas  on  behalf 
of  LTV  Steel  Company,  Inc.  (LTV), 
under  the  authorization  issued  in  Docket 
No.  CP87-115-000  pursuant  to  section  7 
of  the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  request  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Tennessee  would  perf(mn  the 
proposed  interruptible  transportation 
service  for  LTV,  an  industrial  end-user, 
pursuant  to  a  gas  transportation 
agreement  dated  February  5, 1988,  as 
amended  February  10, 1988.  The  term  of 
the  transportation  agreement  is  from  the 
date  of  execution  and  would  remain  in 


full  force  and  effect  for  a  term  of  one 
year  and  month  to  month  thereafter  and 
may  be  terminated  by  either  party  upon 
30  days  written  notice.  Tennessee 
proposes  to  transport  on  a  peak  day 
21,000  dekatherm:  on  an  average  day  470 
dekatherm;  and  on  an  annual  basis 
171,550  dekatherm  of  natural  gas  for 
LTV.  Tennessee  proposes  to  receive  the 
subject  gas  from  various  existing  points 
of  receipt  on  its  system  in  Texas, 
Louisiana.  Mississippi,  Alabama.  New 
York.  Kentucky.  Pennsylvania,  and 
Offshore  Louisiana.  Tennessee  would 
then  transport  and  redeliver  the  subject 
g.'is  to  points  of  delivery  in  West 
Virginia.  New  York,  Ohio,  Pennsylvania 
Massachusetts,  and  Louisiana.  The 
location  of  the  ultimate  delivery  point  of 
the  gas  is  Ohio. 

Tennessee  stales  that  it  would 
perform  suph  transportation  for  LTI^ 
pursuant  to  its  Rate  Schedule  IT. 
Tennessee  would  charge  the  legally 
effective  GRI  fund  unit  where 
applicable.  It  is  stated  that  LTV  would 
compensate  Tennessee  for  fuel  and 
losses  associated  with  the 
transportation  service  in  accordance 
with  the  IT  Rate  Schedule. 

It  is  explained  that  the  proposed 
service  Is  currently  being  performed 
pursuant  to  the  120-day  self 
implementing  provision  of  S  284.233(a)(1) 
of  the  Commission's  regulations. 
Tennessee  commenced  such  self- 
implementing  service  on  April  13, 198a 
as  reported  in  Docket  No.  ST88-3513- 
000. 

Comment  date:  July  li,  198a  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

S.  Tennessee  Gas  Pipeline  Company 

I  Docket  No  CP88-39a-000) 
May  25. 1988. 

Take  notice  that  on  Ma>  12, 1988. 
Tennessee  Gas  Pipeline  Company 
(Tennessee).  P.O.  Box  2511,  Houston, 
Texas  77252.  filed  in  Docket  No.  CP88- 
390-000  a  request  pursuant  to  S  284.223 
of  the  Regulations  under  the  Natural 
Gas  Act  for  authorization  to  transport 
natural  gas  under  the  blanket  certificate 
issued  in  Docket  No.  CP87-115-000 
pursuant  to  section  7(c]  of  the  Natiiral  • 
Gas  Act,  all  as  more  fully  set  forth  in  the 
request  on  file  with  the  Commission  and 
open  to  public  inspection. 

Tennessee  proposes  to  transport 
natural  gas  for  Intercon  Gas.  Inc. 
Intercon).  Tennessee  explains  that 
service  conmienced  April  9, 1988  under 
S  284.223(a)  of  the  Commission's 
Regulations,  as  reported  in  Docket  No. 
ST8a-3521.  Tennessee  further  explains 
that  the  peak  day  quantity  would  be 
500.000  dekatherms.  the  average  daily 
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quantity  would  be  5,955  dekatherms, 
and  that  the  annual  quantity  would  be 
2,173,575  dekatherms.  Tennessee 
explains  that  it  would  receive  natural 
gas  for  Intercon's  account  in  the  states 
of  Louisiana,  Kentiicky,  Texas, 
Mississippi,  West  Virginia  Alabama, 
Tennessee  and  Offshore  Louisiana. 
Tennessee  states  that  the  points  of 
delivery  are  located  in  the  states  of 
Alabama,  Tennessee.  Mississippi,  and 
West  Virginia.  Tennessee  further 
explains  that  locations  of  the  ultimate 
delivery  point  of  the  gas  are  in  the  states 
of  Indiana,  Iowa,  Ohio,  Virginia.  Illinois. 
Kentucky,  Michigan,  Wisconsin, 
Tennessee,  Pennsylvania, 
Massachusetts,  Maryland,  West 
Virginia,  New  Hampshire.  Texas, 
Arkansas,  Louisiana,  South  Carolina, 
Georgia,  Delaware,  Connecticut,  Rhode 
Island,  New  York.  Washington,  DC  and 
New  Jersey. 

Comment  date:  July  11, 1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

4.  Tennessee  Gas  Pipeline  Company 

(Docket  No.  CP88-395-000] 
May  25. 1988. 

Take  notice  diet  on  May  16. 1988. 
Tennessee  Gas  Pipeline  Company 
(Tennessee).  P.O.  Box  2511  Houston. 
Texas  77252  filed  in  Docket  No.  CP88- 
395-000  a  request  pursuant  to  9  284.223 
the  Regulations  under  the  Natural  Gas 
Act  for  authorization  to  transport 
natural  gas  tmder  the  blanket  certificate 
issued  in  Docket  No.  CP87-115-000 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act,  all  as  more  fully  set  forth  in  the 
request  on  file  with  the  Commission  and 
open  to  public  inspection. 

Tennessee  proposes  to  transport 
natural  gas  for  Tejas  Power  Corporation 
(Tejas).  Tennessee  explains  that  service 
commenced  April  6. 1988  under  Section 
284.223(a)  of  the  Commission's 
Regulations,  as  reported  in  Docket  No. 
ST88-3517.  Tennessee  further  explains 
that  the  peak  day  quantity  would  be 
75.000  dekatherms,  the  average  daily 
quantity  would  be  9.500  dekatherms. 
and  that  the  aimual  quantity  would  be 
3.467.500  dekatherms.  Tennessee 
explains  that  it  would  receive  natural 
gas  for  Tejas'  account  in  the  states  of 
Louisiana,  Texas,  and  Offshore  Texas 
and  Louisiana.  Tennessee  states  that  the 
points  of  delivery  are  located  in  the 
states  of  Alabama.  Tennessee. 
Mississippi,  and  West  Virginia. 
Tennessee  further  explains  that 
locations  of  the  ultimate  delivery  point 
of  the  gas  are  in  the  states  of  Ohio. 
Virginia.  Tennessee,  Pennsylvania, 
Massachusetts,  Maryland.  West 
Virginia.  Louisiana.  Georgia,  New  York. 


Alabama.  Mississippi,  New  Jersey,  and 
Connecticut. 

Comment  date:  July  11,  )96a  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street,  NE.,  Washington.  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  filers  motion  to 
intervene  in  accordance  with  the 
Gommission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Conunission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
beUeves  that  a  formal  hearing  is 
required,  forther  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214]  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
Section  157.205  of  the  Regulations  under 
the  Natiiral  Gas  Act  (18  CFR  157.205]  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
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within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act.  . 

Lois  D.  CasheU,  | 

Acting  Secretary. 

|FR  Doc  88-12258  Filed  5-31-88;  8:45  am] 
aajjNo  CODE  CTiT-vt-e 

(ProiMt  No*.  9634-001  at  aL|  . 

Big  Sky  Umtted  Partnership,  et  aL;       ' 
Surrender  of  Preflminary  Permits  and 
exemptions 

May  25. 1988. 

Take  notice  that  the  followmg 
preliminary  permits/exemptions  have 
been  surrendered  effective  as  described 
in  Standard  Paragraph  I  at  the  end  of 
this  notice. 

t.  Big  Sky  Limited  Partnership 

(Project  No.  9634-0011 

Take  notice  that  Big  Sky  Limited  j 

Partnership*  Permittee  for  the  Willow 
Creek  Project  No.  9534,  has  requested 
that  its  preliminary  permit  be 
terminated.  The  preliminary  permit  for 
Project  No.  9534  was  issued  April  14^ 

1988.  and  would  have  expired  March  31. 

1989.  The  project  would  have  been 
located  on  Willow  Creek  in  Madison 
County,  Montana. 

The  Pomittee  filed  the  request  on 
April  28. 1988. 

2.  Big  Sky  Limited  Partnership;  Montana 

(Project  No.  SSST-OOl) 

Take  notice  that  Big  Sky  Laaited 
Partnership.  Permittee  for  the  Ruby 
River  Proiect  No.  9637,  has  requested 
that  its  preliBunary  permit  be 
terminated.  The  pretiminary  permit  for 
Project  No.  9537  was  issued  April  9, 
1986,  and  would  have  expired  Mardi  31, 
1968.  The  project  would  have  been 
located  on  the  Ruby  River  m  Madison 
CoHOty.  Montana. 

The  Permittee  filed  the  request  on 
April  28^  198& 

3.  Tongue  Rhrer  Limited  Partnership; 
Montana 

[Project  No.  9530-002] 

Take  notice  that  Tongue  River  Limited 
Partnership,  Pennttee  for  the  Tongue 
River  Project  No.  9536,  has  requested  - 
that  its  pcdiminary  permit  be 
terminated.  The  preliminary  permit  for 
Project  No.  9536  was  issued  Apnil  1, 
1986.  and  would  have  ex;»ed  March  31. 
1989.  The  project  would  have  been 
located  on  the  Tongue  River  in  Big  Horn 
County.  Montana. 

The  Permittee  &ed  the  request  on 
April  28^  198& 


Standard  Paiagrapli 

I.  The  preliminary  permit/exeaiptioa 
shall  remain  in  effect  through  the 
thirtieth  day  issuance  of  this  notice 
unless  that  day  is  a  Saturday,  Sunday  or 
hoUday  as  described  m  18  CFR  385.2007 
in  which  case  the  permit  shall  remain  in 
effect  through  the  first  business  day 
following  that  day.  New  appUcations 
involving  this  project  site,  to  the  extent 
provided  for  tmder  18  CFR  Part  4,  may 
be  filed  on  the  next  business  day. 
LsisaGashall, 
Acting  Secretary. 

(PR  Ooc.  88-12259  Filed  5-31-88;  8:45  an^. 
SiLUNQ  coos  srir-oi-M 


(Docket  Na  087-595-001] 

Diamond  Shamrock  OfTshore  Partner* 
Limited  Partnerstiip;  Application  for 
Extension  of  a  Blanket  Umited-Tenn 
Certtflcate  With  Pregranted 
AiMndonment 

May  26. 1988. 

Take  notice  that  on  May  11,  ISSa 
Diamond  Shamrock  Offshore  Partners 
Limited  Partnership  (Applicant)  of  717 
North  Harwood  Street,  Dallas.  Texas 
75201,  filed  an  application  pursuant  to 
sections  4  and  7  of  the  Natural  Gas  Act 
and  Parts  154  and  157  of  the 
Commission's  Regulations  requesting 
extension  of  its  blanket  Uaiited-lemi 
certificate  with  pregranted 
abandonment  which  expires  August  4, 
Uee,  for  an  unlimited  term.  Applicant's 
(xrtificate  authorizes  the  sale  of 
previously  uncommitted  gas  from  Btock 
700,  Matagorda  Island  Area,  Ofisfaore 
Texas.  The  application  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  June  13, 
1988,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
DC  20426,  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211,  385.214).  All  protesU  filed  with 
the  Commission  will  be  considered  by  it 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  {voceeding. 
Any  person  wishing  to  beeoaiffi  a  party 
in  any  proceeding  herein  must  file  a 
petition  to  intervene  in  accordance  with 
the  Commission's  rules. 

Under  llie  procedure  herein  provided 
for,  unless  otherwise  advised,  it  wiH  be 


unnecessary  for  Applicant  to  appear  or 

to  be  represented  at  tiie  hearing. 

Lois  D.  CaxbeH. 

Acting  Secretary. 

[FR  Doc.  88-12281  Filed  5-31-88: 8:45  am] 

BtLLMQ  coot  4717-01-11 


[Oocfcat  No.  RP88-174-0001 

Dynasty  Gas  Marketing.  Inc, 
CompMnant^  v.  Northern  Border 
Pipeifene  Co.,  Respondent  Complaint 

May  25, 1988. 

Take  notice  that  on  May  16. 1986, 
Dynasty  Marketing  Inc.  (Dynasty]  of 
4800  Sugar  Blvd.,  Suite  290,  Stafford, 
Texas  77477,  filed  a  complaint '  in  the 
above-referenced  proceeding  which 
challenges  Northern  Border  Pipefine 
Company's  (Northern  Border) 
creditworthiness  requirements  for 
shippers  who  request  transportation 
imder  Rate  Schedule  T-1  for  firm  service 
and  Rate  Schedule  IT-l  for  intermptible 
service,  all  as  more  fully  set  forth  in  the 
complaint  which  is  on  file  with  (he 
Conmfiission  and  open  to  public 
inspection. 

On  April  30, 1987,  the  Commission 
authorized  Northern  Border  to  provide 
open-access  transportation  under  a 
blanket  certificate  of  public  convenience 
and  necessity  pursuant  to  section  7(c]  of 
Natural  Gas  Act  and  section  284.221  of 
the  regulations.*  According  to  Dynasty, 
Northern  Border  on  November  11, 1987 
began  transporting  gas  under  the 
blanket  certificate  and  receiving 
transportation  requests.  Dynas^ 
contends  that,  if  Northern  Border 
received  transportation  requests  during 
a  two-week  open  season  which 
exceeded  its  capacity.  Northern  Border 
would  reduce  the  transportation 
requests  on  a  pro-rata  basis.  Dynasty 
asserts  that  Northern  Border  in  January 
of  this  year  actuefly  received 
transportation  nommations  during  the 
open  season  from  November  2, 1987  to 
November  16, 1987  for  sppiuximately  16 
times  its  raaximura  capacity. 

Dynasty  states  that,  prior  to  the 
commencement  of  transportation. 
Northern  Border  retjuires  aB  shippers  to 


*  The  pleading  waa  otiginaU]r  styled  aa  a  "motion 
for  declaratory  relief  mider  Mctiaa  5  of  the  Natural 
Ga*  Act"  However,  we  ritafl  mat  the  pleeding  a«  a 
complaint  fllad  panuant  to  Sato  IBS  IS  Om 
38S.20S.  That  nito  panaMa  «v  »«Ma  to  fiU  a 
"complaint  teeHng  CommiieloD  adkn  againat  any 
other  person  allegMl  to  be  in  oonUkveBtiaB  or 
violation  of  any  atotato,  rdm,  order,  or  other  law 
admialatefed  t^  the  Canmlaaiea  or  for  any  oSmt 
allafad  wreag  over  whkh  the  Conmriwion  may 
have  (uriadictiao." 

*  Northera  Border  Pipeline  Company  ,-as  FBRC 
lei.lM  (1S87),  rvh's  denied.  4T  raCfSlXn  (1987)- 


advance  credit  in  an  amount  equal  to 
the  nominations  reflected  in  the 
transportation  requests,  even  though  the 
requests  may  be  reduced  on  a  pro-rata 
basis  due  to  capacity  constraints. 
Dynasty  contends  that  this  credit 
requirement  is  contrary  to  the  intent  of 
Order  Nos.  436  and  500  because  it  is 
grossly  excessive,  unduly  favors  large 
shippers  (who  are  better  able  to  absorb 
the  excessive  credit  requirement),  and 
discourages  small  shippers  (like 
Dynasty)  from  compethig  with  large 
shippers  for  the  limited  capacity. 
Dynasty  therefore  requests  that 
Northern  Border  be  prohibited  from 
requiring  shippers  to  advance  an 
amount  of  credit  which  exceeds  three 
times  the  monetary  value  of  the  actual 
volumes  transported  and  that  all  open- 
access  transportation  on  the  Northern 
Border  system  be  suspended  until 
Dynasty's  creditworthiness  concerns  are 
resolved. 

Any  person  desiring  to  be  heard  or  to 
make  protest  with  reference  to  said 
complaint  should  on  or  before  June  23, 
1988,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
DC  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  I>ractice  and  Procedure  (18  CFR 
385.214).  AQ  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  proceeding  or  to  participate  as  a  party 
in  an  hearing  therein  must  file  a  motion 
to  intervene  in  accordance  with  the 
Conunission's  Rules. 
Lois  D.  CasheU. 
Acting  Secretary. 
(FR  Doc.  88-12263  Filed  5-31-88;  8:45  am] 

BILUNO  CODE  •717-01.M 


(Docket  Na  CISS-388-000] 

Fina  Oil  and  Chemical  Co.;  Application 
for  Condittonai  Certificate 

May  26. 1988 

Take  notice  that  on  March  29, 1988, 
Fina  Oil  and  Chemical  Company  (Fina) 
of  P.O.  Box  2159,  Dallas,  Texas  75221, 
filed  an  application  pursuant  to  section 
7  of  the  Natural  Gas  Act  for  a 
conditional  certificate  of  public 
convenience  and  necessity  to  authorize 
the  sale  of  natural  gas  to  El  Paso  Natural 
Gas  Company  (El  Paso)  from  certain 
wells  in  the  San  Juan  Biiasin  of  New 
Mexico.  Fina  requests  that  a  conditional 
permanent  certificate  be  issued  and  held 
in  abeyance  imtil  such  time  as  Fina 
notifies  the  Commission  that  deliveries 
will  commence  under  the  permanent 


certificate  on  a  well-by-well  basis.  Fina 
states  that  this  filing  is  necessary 
because  El  Paso  has  asserted  a  right  to 
reassign  the  working  interests  in  these 
certain  wells  and  is  seeking  to  establish 
that  ri^  as  a  result  of  litigation 
initiated  by  EI  Paso  against  Fina.  Fina 
goes  on  (o  say  that  El  Paso  has  filed 
with  the  Commission  a  i'etition  for 
Issuance  of  Commission  Order,  Docket 
No.  C1B8-331-000.  and  has  asserted 
therein  (hat  the  reassignment  of  working 
interest  to  Fina  is  currently  effective 
Fine's  application  is  on  file  with  the 
Commissi<m  and  open  to  public 
inspection 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
apphcation  should  on  or  before  June  13. 
1988.  file  with  the  Federal  Energy 
Regulatory  Commission,  Washmgton, 
DC  20426,  a  petition  to  intervene  or  s 
protest  in  accordance  with  the 
requirements  oi  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211,  and  385.214).  All  protests  filed 
with  the  Commission  will  be  ctmsidered 
by  it  in  determining  the  appropriate 
action  to  be  taken  but  will  not  serve  to 
make  the  protestants  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  in  any  proceeding.  Any 
person  wishing  1o  become  a  party  in  any 
proceeding  herein  must  file  a  petition  to 
intervene  in  accordance  with  the 
Commission's  rules. 

Under  the  procediu«  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Fina  to  appear  or  to  be 
represented  at  the  hearing. 
Unt  D.  Casliell, 
Acting  Secretary. 
(FR  Doc.  88-12262  Filed  5-31-88:  8.-46  am] 

SNXNia  COOE  6717-01-M 


(Docket  Nos.  ST88-2S49-O00  et  sL] 

Northern  Natural  Qm  Co.  et  ai^  Self  • 
implementing  Transactiona 

May  25, 1988. 

Take  notice  that  the  following 
transactions  have  been  reported  to  the 
Commission  as  being  implemented 
pursuant  to  Part  284  of  the  Commission's 
Regulations,  and  sections  311  and  312  of 
the  Natural  Gas  Policy  Act  of  1978 
(NGPA).' 

The  "Redpient*"  column  in  the 
following  table  indicate  the  entity ' 


'  Notice  of  a  tranMCtion  doe*  not  conititute  a 
determination  that  the  terms  and  conditions  of  the 
proposed  service  will  be  approved  or  that  the 
noticed  filing  is  in  compliance  with  the 
Commission's  Regulations. 


receiving  or  purchasing  the  nattiral  gas 
in  each  transaction. 

The  "Part  284  Subpart"  column  in  the 
following  table  indicates  the  type  of 
transaction.  A  "B"  indicates 
transportation  by  an  interstate  pipeline 
on  behalf  of  an  intrastate  pipeline  or  a 
local  distribution  company  ptusuant  to 
9  284.102  of  die  Commission's 
Regulations  and  section  311(a)(1)  of  the 
NGPA. 

A  "C"  indicates  transportation  by  an 
intrastate  pipeline  on  behalf  of  an 
interstate  pipeline  or  a  local  distribution 
company  served  by  an  interstate 
pipeline  pursuant  to  §  284.122  of  the 
Commission's  Regulations  and  section 
311|a)(2)  of  the  NGPA  to  those  cases 
where  Commission  approval  of  a 
tmasportation  rate  is  sought  pursuant  to 
f  284.123(b)(2),  the  table  lists  the 
proposed  rate  and  the  expiration  date  ot 
the  150-day  period  for  staff  action.  Any 
person  seeking  to  participate  in  the 
proceeding  to  approve  a  rate  listed  in 
the  table  should  file  a  motion  to 
intervene  with  the  Secretary  of  the 
Commission. 

A  "D"  indicates  a  sale  by  an 
intrastate  pipeline  to  an  interstate 
pipeline  or  a  local  distribution  company 
served  by  an  interstate  pipeline 
pursuant  to  §  284.142  of  the 
Commission's  Regulations  and  section 
311(b)  of  the  NGPA.  Any  interested 
person  may  file  a  complaint  concerning 
such  sales  pursuant  to  {  284.147(d)  of 
the  Commission's  Regulations. 

An  "E"  indicates  an  assignment  by  an 
intrastate  pipeline  to  any  interstate 
pipeline  or  local  distribution  company 
pursuant  to  S  284.163  of  the 
Commission's  Regulations  and  section 
312  of  the  NGPA. 

A  "G"  indicates  transportation  by  an 
interstate  pipeline  on  behalf  of  another 
interstate  pipeline  pursuant  to  S  284.222 
and  a  blariket  certificate  issued  under 
i  284.221  of  the  Commission's 
Regulations. 

A"G(LT)"  or  "G(LSA)"  indicates 
transportation,  sales  or  assignments  by 
a  local  distribution  company  on  behalf 
of  or  to  an  interstate  pipeUne  or  local 
distribution  company  pursuant  to  a 
blanket  certificate  issued  imder 
S  284.224  of  the  Commission's 
Regulations. 

A  "G(HT)"  or  "G(HS)"  indicates 
transportation,  sales  or  assignments  by 
a  Hinshaw  Pipeline  pursuant  to  a 
blanket  certificate  issued  under 
§  284.224  of  the  Conunission's 
Regulations. 
Lois  D.  CasheU, 
Acting  Secretary. 

BEST  COPY  AVAILABLE 
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Docket  Na> 


ST88-2S49.. 

ST88-2550.. 
ST88-2551 .. 
ST88-2552.. 
ST88-2553.. 
5X88-2555.. 


ST88-2556... 
ST88-2557... 
ST88-2558... 
ST88-2559... 
ST88-2560... 
ST88-2561 ... 
ST88-2S62... 
STB8-2S63... 
ST88-2S64... 
STM-2S65... 
8188-2566. _ 
ST88-2567... 
ST88-2S68... 
ST88-2569.. 
ST88-2570... 
ST88-2571 ... 
ST88-2572... 
ST88-2573... 
ST88-2574... 
ST88-2575... 
ST88-2576... 
ST88-2577... 
ST88-2578... 
ST88-2579... 
ST88-2580... 
ST88-2581 ... 
ST88-2582... 
ST88-2583... 
ST88-2584... 
ST88-2585... 
ST88-2586... 
ST88-2587... 
ST88-2588... 
ST88-25e9  .. 
ST88-2590... 
ST88-2591 ... 
ST88-2592... 
ST88-2593... 
ST88-2594... 
ST8a-2595... 
ST88-2596... 
ST88-2597... 
ST88-2598... 
ST88-2599... 
ST88-2600... 
8188-2601 ... 
ST88-2602... 
8T88-2603... 
8T88-2604... 
ST88-2605... 
ST88-2606... 
ST88-2607... 
8T88-2608... 
ST88-2609... 
ST88-2610._ 
ST88-2611... 
ST88-2612... 
ST88-2613... 
ST88-2614... 
8188-2615... 
8T88-2616... 
ST88-2617... 
ST88-261S.. 
8T88-2619.. 
8T88-2620.. 
ST88-2621 .. 
8T88-2622.. 


Transportar/seler 


NorttMfn  Natural  Gas  Co „... 

do „. 

Natural  Gas  Plpatrw  Co.  of  Amorica.. 

do..„ 

WbitonMI  Pipelrw  Corp..  at  tf 

Louisiana  Interstate  Gas  Corp. 


Tennessee  Gas  Pipeline  Co 

Panhandle  Eastern  Pipe  Line  Co.. 
---do , 


..do. 
..do. 
..do. 


Souttwm  Nature  Gas  Co 

do 

— do 

do ...... 

Soutti  Georgia  Natural  Gas  Co . 

do .„ 

do 

Southern  Natural  Gas  Co 

— do 

...Ido  IZZZIIZIZ™!Z! 
—.do ™^.„.. 


..do. 


..do. 
..do. 
..do. 


..do. 


..do. 


..do. 


..do. 


ANR  Pipeine  Co . 

— do „ 

— do 

do -Tt„.. 


..do. 


Southern  Natural  Gas  Co.. 
Seagull  Shoreline  System . 

TiwUirw  Gas  Co..„ 

— do 

— do 


..do. 


Natural  Gas  Pipeline  Co.  of  Amattca.. 

......do 

do 

OaN  Gas  Pipeline  Corp 

do — ............................................ 

— do........«..„..».........«..„...4....„„........ 


..do.. 


..do.. 


Norttiam  Natural  Gas  Co.... „... 

— do 

do , 

— do 

Transcontinerttal  Gas  Pipe  line  Corp.. 

do , — :„. 


..do. 
..do. 
..do.. 


..do. 
..do. 
..do. 


.uto. 


..do. 


»do.. 


..do. 
..do. 


..do. 
..do. 
..do. 


Recipient 


Interoon  Gas,  Inc _.. 

Salmon  Resources,  Ltd 

Interstate  Poiwer  Co 

Northern  hvfarta  Public  Service  Co.. 
Soulhaast  Indiana  Gas  Co.,  et  al 


Riverside  Pipeline  Co „ 

Central  lllinots  Light  Co 

jjo.. 

— do. 


..do. 
..do. 


City  of  Oora — 

City  of  Douglas 

SNG  Intrasute  Pipalins,  Inc 

City  of  Cordele 

Woodward  Pipeline,  Inc 

City  of  Cordele , 

City  of  Douglas _™. 

WooAvard  Pipeline,  Inc 

Atlanta  Gas,  Light  Co 

City  of  Wrens 

Atlanta  Gas  Light  Co 

South  Carolina  Pipeline  Corp 

SNG  Intrastate  Pipeline,  Inc _ 

Supenn  Pipeline  Co 

SNG  Intrastate  Pipelirie,  Inc 

Atlanta  Gas  Light  Co 

South  Carolina  Pipeline  Corp ........ 

Atlanta  Gas  Light  Co...... ; 1. 

Alabama  Gas  Corp ™ ._™_. 

SNG  Intrastate  Pipeline,  Inc 

Eastex  Gas  Transmission  Co ........ ». 

Consumers  Power  Co 

Cdunos  Natural  Gas  Co , 

Consumers  Power  Co _~ 


CSX  Intrastate  Gas  Co 

Uano,  Inc ™.. 

SatMne-Desoto  Pipeline  Co.,  Inc..... 

Norttwm  Natural  Gas  Co 

Consumere  Po«wr  Co 

do 


..do. 


..do. 


Iowa  Electric  Light  &  Power  Co 

Nortfiem  Indiana  Public  Service  Co. 

do 

El  Paso  Natural  Gas  Co -. 

Natural  Gas  Pipeline  Co.  of  America 

Transvrastem  Pipeline  Co „ 

Natural  Gas  Pipeline  Co.  of  America 

Arlda  Energy  Resources 

Wisconsin  Power  and  Ligfrt  Co 

Phoenix  &  Ctiemical  Co 

rtatgas  U.S.  Inc ._- 

Oaage  Municipal  UtiMies 

City  of  Union 

South  Carolina  Pipeline  Corp 

City  of  Monroe 

City  of  Madteon 

Philadalphia  Baclric  Co 

City  of  Social  Circle 

Tri-Counly  Natural  Gas  Co. 

City  of  Wadley 

aty  of  Linden 

City  of  Rockford.. 
City  of  Roarwka.. 

City  of  Roystan 

City  of  Sugar  Hill 

Southwestern  Virginia  Gas  Co. 

City  of  Toecoa 

UGI  Corp ™. 

United  Cities  Gas  Co 


Date  filed 


03-01-88 
03-01-88 
03-01-88 
03-01-88 
03-01-88 
03-01-88 

03-01-88 
03-01-88 
03-01-88 
03-01-88 
03-01-88 
03-01-88 
03-01-88 
03-01-88 
03-01-88 
03-01-88 
03-01-88 
03-01-88 
03-01-88 
03-01-88 
03-01-88 
03-01-88 
03-01-88 
03-01-88 
03-01-88 
03-01-88 
03-01-88 
03-01-88 
03-01-88 
03-01-88 
03-01-86 
03-01-88 
03-01-88 
03-01-88 
03-01-88 
09-01-88 
03-01-88 
03-01-88 
03-01-88 
03-02-88 
03-02-88 
03-02-88 
03-02-86 
03-02-88 
03-02-66 
03-02-88 
03-02-66 
03-01-66 
03-01-68 
03-01-66 
03-01-88 
03-01-66 
03-02-66 
03-02-88 
03-02-88 
03-02-68 
03-02-88 
03-02-86 
03-02-66 
03-02-68 
03-02-88 
03-02-88 
03-02-88 
03-02-86 
03-02-66 
03-02-86 
03-02-66 
03-02-68 
03-02-88 
03-02-88 
03-02-86 
03-02-68 
03-02-88 


Subpart 


G-S 
G-S 
G 

B 
C 
C 

B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
C 
B 
B 
8 
B 
B 
B 
B 
C 
C 

c 
c 
c 

B 

G-S 

G-S 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 


Emiratton 


07-29-86 
07-29-86 


07-30-88 


07-29-86 


Transporta- 
tion rate  («/ 
MMBTU) 


OodistNo.' 


10.77 
27.44/ 
32-44 


08.50 


35.00 


ST88-2623 

ST88-2624 

ST88-2625 

ST88-2626..._ 

ST88-2627 

ST88-2628 

ST88-2629 

ST88-2630 

ST88-2631 

ST88-2632 

ST88-2633 

ST88-2634...„ 

ST88-2635 „. 

ST88-2636 

ST88-2637 

ST68-2636 

8T88-2639 

ST68-2640 

8T88-2641 

ST86-2642 

ST88-2643 

ST88-2644 

ST88-2645 

ST88-2646 

ST88-2647 

8T88-2648 

ST88-2649 

ST88-2650...„ 

ST88-2651 

ST88-2652 _ 

ST88-26S3 

ST88-2654 

ST88-2655...„ 

ST88-2656 

ST88-2657 

8T86-2656 

ST88-2659... 

ST88-2660 

ST88-2661 

ST88-2662 

ST86-2663 

ST88-2664 

ST88-2665 

ST88-2666 

ST88-2667 

ST88-2669 

ST86-2670 

ST68-2671 

ST88-2672 

ST88-2673 

ST68-2674 

ST88-2675 

STe8-2676 

ST88-2677...„ 

ST88-267e...- 

ST68-2879 

ST88-2680 

ST88-2661 

ST88-2682 

ST88-2e83..._ 

ST88-2684 

8T88-2685... 

ST88-2686 

ST88-2687 

ST88-2688 

ST86-2689 

8T86-2690 

ST88-2691 

ST88-2692 

8Te8-2693 

ST68-2694...„ 

8T88-2695 

ST88-2696 

ST88-S897 

8T88-2696 

ST88-2609 

ST88-a700 

ST88-2701 

ST88-2702 

ST88-2703 , 


Tranaporter/salsr 


..do. 
..do. 
..do. 


..do. 
..do. 


Natural  Gas  Pipeline  Co.  of  Amarica.. 

Cavalk)  Pipelirw  Co 

Northern  Natural  Gas  Co 

Texas  Gas  Transmission  Corp ,.... 

do... „„ 

ANR  Pipeline  Co 

do 

— do 


..do. 


-do. 


...do. 


Transcontinental  Gas  Pipe  Line  Corp.. 

— do 

— do 

......do 


..do. 
..do. 
..do. 
..do. 
..do. 


..do. 
..do. 
..do. 
..do. 
..do. 
..do. 


...do. 


...do. 


..do. 
..do. 


..do. 


......do 

do , 

Natural  Gas  Pipeline  Co.  of  Amaiica.. 

do 

do , 

Crosstex  Pipeline  Co 

do 

do .i!k. 


Colorado  Interstate  Gas  Co . 

El  Paso  Natural  Gas  Co —. 

.-...do 

do 

United  Gas  Pipe  Line  Co 

TrunUine  Gas  Co 

do 

do 


do. 


..do. 
..do. 


do...- 

do 

— do _ 

Algonquin  Gas  Transmission  Co 

do - 

do - 

Transcontinental  Gas  Pipe  Una  Corp.. 

Columbia  GuH  Transmission  Co 

do 

Channel  Industries  Gas  Co 

Houston  Pipe  Line  Co ™ 

Delhi  Gas  Pipeline  Corp 

Oasis  Pipe  line  Co —_...-....„ 

— do 

do 

— do 

— do 

— do 


..do. 


..do. 
-do. 


..do. 


..do. 


......do 

Houston  Pipe  Line  Co.. 


Recipient 


Washington  Gas  UgM  Co 

aty  of  Vlfado«wee 

Commission  of  Public;.Works,  Lauren.. 

MapiemWe  Watsr  «  Gas  Bowd 

CHy  of  Thomaston.- 

KM*  Eleclric  Li|^  &  Powar  0»..-— .. 

Amoco  Gas  Co ...—«- „ 

TPC  Pipeline  Co „ SZ'ZZl 

Central  lUinois  Public  Ssrvtoa  Co 

Victoria  Gas  Oorp 

Wisconsin  Natural  Gas  Co 

Wisconsin  Gas  Co.. 
Wisconsin  Natural  GaaCo- 

Michisan  Consoidated  Gas  Co 

Excel  Intrastata  PipaNna  Co ; 

do 

City  of  Commerce 

City  of  Covington 

City  of  Bowman 

City  of  BuUer 

City  of  Kings  Mountain 

Blacfcsburg  Natural  Gas  System 

City  of  Winder 

City  of  Hartwelt 

Frederick  Gas  Co 

East  Central  Alabama  Gaa  District 

City  of  EttMrton 

City  of  Ctanton 

City  of  Bessemer  City. 

Delhi  Gas  Pipeline  Corp 

Public  Senrice  Electric  and  Gas  Co 

Channel  Industries  Gas  Co 

City  of  Uberly 

City  of  Alexander  City 

City  of  Lawrenceville 

Comm.  of  Public  Works,  Qty  of  Graar. 

City  of  Fountain  Inn. 

City  of  Buford - 

Washington  Gas  Light  Co..  et  it 

Winnie  Pipeline  Co 

GuH  South  Pipeline  Co 

United  Gas  Pipeline  Co 

Guff  States  Gas  Corp ..- 

United  Gas  Pipeline  Co 

Southern  California  Gas  Co 

Phillips  Natural  Gas  Co 

Southern  California  Gas  Co 

do 

Associated  Intrastate  Pipeline  Co~ 

Consumere  Poumt  Co 

do 

do 

— do 

do 

— do 

do 


..do. 


..do. 


North  Attleboro  Gas  Co. 

Souttwm  Connecticut  Gas  Co - 

■  1.1  -00 

Wisconsin  Soulham  Gaa  Ca,  at  al 

Columbia  Gas  of  Ohio,  Inc,  et  al 

Mobile  Gas  Service  Corpi,  et  a( 

Northem  Natural  Gas  Co 

Tennessee  Gas  PipaBrta  Co 

Natural  Gas  Pipeline  Co.  of  America.. 

El  Paao  Natural  Gas  Co 

Tennessee  Gas  PIpallna  Co.^ 

El  Paso  Natural  Gas  Co 

ftorthem  Natural  Gas  Co 

CatxM  Gas  Supply  Corp 

Northem  Natural  Gas  Co 

Southern  CaHioniia  Gas  Co..-. 

El  Paso  Natural  Gas  Co — . 

do -...-. 

Pacific  Gas  and  Electric  Co-... 

Cabot  Gas  Supply  Corp. — 

San  Diego  Gas  A  Electric  Co. 
Padfk;  Gas  and  Electric  Co 


Dateliiad 


03-02-88 
03-02-86 
03-02-68 
03-02-88 
03-02-88 
03-03-88 
03-03-88 
03-03-86 
03-03-88 
03-0»-88 
03-03-66 
03-03-68 
03-03-68 
03-03-68 
03-03-88 
03-03-68 
03-03-88 
03-03-88 
03-03-88 
03-03-68 
03-03-88 
03-03-86 
03-03-68 
03-03-66 
03-03-68 
03-03-88 
03-03-88 
03-03-88 
03-03-88 
03-03-88 
03-03-88 
03-03-86 
03-03-88 
03-03-88 
03-03-88 
03-03-88 
03-03-66 
03-03-68 
03-04-86 
03-04-88 
03-04-88 
03-04-88 
03-04-86 
03-04-66 
03-04-88 
03-04-86 
03-04-68 
03-04-68 
03-04-88 
■03-04-88 
03-04-86 
03-04-88 
03-04-87 
03-04-86 
03-04-66 
03-04-86 
03-04-88 
03-04-88 
03-07-68 
03-07-88 
03-07-86 
03-07-86 
03-07-88 
03-07-88 
03-07-86 
03-07-88 
03-07-88 
03-07-88 
03-07-88 
03-07-88 
03-07-86 
03-07-68 
03-07-88 
03-07-88 
03-07-86 
03-07-88 
03-07-88 
03-07-88 
03-07-88 
03-07-88 


Subpart 


Expiration 
die* 


Transporla- 

llonraleU/ 

MMBTIJ) 


XWRM 


F«deral  Register  /  Vol.  53,  No.  105  /  Wednesday,  June  1,  1988  /  Notices 


Federal  Register  /  Vol.  53,  No.  105  /  Wednesday,  June  1.  1988  /  Notices 


iWuod 


Docket  No.' 


ST88-2704 

ST88-2705 

5188-2706 

ST88-2707 

STBa-2708 

ST88-2709 

ST88-2710 

ST88-2711 

ST88-2712 

ST88-2713 

ST88-2714... 

ST8»-2715 

ST88-2716 

ST88-2717 

ST88-2718 

STB8-2719 

ST88-2720 

ST88-2721 

ST88-2722 

ST88-2723 

ST88-2724 

ST88-2725 

ST88-2726 

ST88-2727 

ST88-2728 „. 

ST88-2729 _._ 

ST88-2730 

ST88-2731 

ST88-2732 _. 

ST88-2733 _.. 

ST88-2734 „„ 

STW-2735 

ST88-2736 

STB8-2737 

ST88-2738 

ST88-2739 

ST88-2740 

ST88-2741 

ST88-2742 

ST88-2743 

ST88-2744 

ST88-2745 

ST88-2746 

ST88-2747 

ST88-2748 

ST88-2749 

ST88-2750 

ST88-2751 

ST88-2752 

ST88-2753 „ 

ST88-2754 __ 

ST88-2755 

ST88-2756 

ST88-2757 

ST88-2758 

ST88-2759 

ST88-2760 

ST88-2761 

ST88-2762 

ST88-2763 

ST88-2764 

ST88-2765 

ST88-2786 __. 

ST88-2767 

ST88-2768 „. 

ST88-2769 

ST88-2770 

ST88-2771 

ST88-2772 

ST88-2773 

5X88-2774 

ST8»-2775 

ST88-2778 

5T88-2777 

ST88-2778 

5788-2779 

ST88-2780 

ST88-2781 

5X88-2782 

ST88-2783 


...do. 
...do. 


It: 


..do. 


..do. 


..do. 


..do.. 


XrunUbw  Gas  Co . 
Jo 


Panhandto  Eastam  Pipe  Lin*  Go 

do 

Xermessee  Gas  Pipalne  Co -.... 

do 

Natural  Gas  Pipalina  Co.  of  Amenca... 

Seagull  Shorekne  System „ 

Valero  Interstate  Transntisaiar«  Co 

Xranacontinerttal  Gas  Pipa  Una  Corp.. 

do.. 


Mountain  Fuel  Resources,  Inc 

Panhandle  Eastern  Pipe  Line  Co.. 

do. 

— do. 
— do. 


..do. 


..do. 


..do. 


...do. 
...do. 
...do. 
...do. 
...do. 


..do- 


..do. 


Tennessee  Gas  Pipeline  Co . 

Valero  Transmission  LP 

jto. 

— do. 


do 

Catwt  npoBne  Corp 

Northern  Nature  Gas  Co . 

— do 

do 

......do 


0  Paso  Natural  Gas  Co „ 

Transcontinental  Gas  PifSe  Line  Coip- 

«lo , 

do . 


ANR  Piplefine  Co ^ 

United  Gas  Pipe  Line  Co.- 

Panhandto  Eastern  Pipe  Line  Co.. 

Mountain  Fuel  netourcee,  Inc 

ANR  Plpelne  Co u__ 

.do. 

TiunMrMGasCo. 
— do. 
— do. 
do  .■ 


..do. 


Colorado  Interstate  GaaCo..- 

ANR  Pipeline  Co 

do . 

do. 

do 

Northwaat  Pfpeine  Cofp....» 
.._..do 


..do.... 
..do. 
..do. 
..do. 


..do. 


..do. 


Cabot  Gas  Supply  Corp 

San  Oiego  Gas  A  Electric  Co ;.. 

El  Paao  Natural  Gas  Co 

Nalurat^Qas  Pipeline  Co.  cH  America.. 

XrunMlne  Gas  Co 

Northern  Natural  Gas  Co 

Texas  Eastern  Transmission  Coip 

Consumer  ruami  Co ...... 

Central  Wnoia  Pubtc  Sarvlge  Co 

Union  Eleciric  Co 

PolerisCorp. 


Oehnarra  Power  A  Light  Co.,  et  al . 

Pacific  Gaa  &  Electric  Co.,  et  al 

Northern  Natural  Gas  Co...^ 
Valero  Traitsmisaion,  LP.. 
PMadelphie  Gas  Worits. 
Washington  Gas  Light  Co.. 
Public  Service  Electric  and  Gas  Co.._ 
Consolidated  Edison  Co.  of  NY.  Inc... 

North  Carolina  Natural  Gas  Corp 

Brooklyn  Union  Gas  Co 

UGlCorp. 
Lynchburg  Gas  Co. 

Long  Island  Lighting  Co 

Public  Service  Co.  of  N.  Carolina.. 
Northwest  Natural  Gas  Co.......„.... 

Central  Illinois  Light  Co 

do. 
— do._ 

do. 

.do. 

do. 

do. 


Easlex  Gas  Transmission  Co. 

Bowiling  Green  Gas  Co.. 
Central  lUinois  Light  Co. 

— do 

......do 


..do. 


..do. 


Eastern  Shore  Natural  Gas  Co.,  et  al 

Tnjnkline  Gas  Co „ 

Tennesse  Gas  Pipeline  Co. 

do 

Transwestem  Pipeline  Co ~. 

El  Paso  Natural  Gas  Co ~~ 

NGC  Intrastate  Pipeline  Co. 

Southern  Catfomia  Gas  Co 

Bridgeiine  Gas  Oistributton  Co.. 

Pogo  Producing  Co 

Cabot  Pipeline  Corp 

Cranberry  Pipeline  Corp 

.do 

.....do .». 


Bridgeiine  Gas  Distribution  Co. 

Entex,  Inc _ 

Macon  Municipal  Utilities.. 


Cokanbia  Gas  of  Ohio,  et  al ..... 
PubNc  Service  Co.  of  Colorado . 


Memphis  Light  Gaa  Md  Water  DivWon 

Louisviiie  Gar«  Electric  Co 

Cokimbia  Gas  of  Ky,  at  al 

Exxon  Co..  U.S.A 

Panhandle  Eastern  Pipe  Line  Co 

Consumers  Power  Co 

do 

Kansaa  Gas  Supply  Corp 

Coastal  Stalee  Gas  Traifsmisaion  Co 

Sun  Gaa  Tranamlaaion  Co.,  Inc 

Peoples  Natural  Gaa  Co 

Cincinnati  Gas  and  Electric  Ca 

imermountain  Gaa  Co 

Waahlngton  Water  Power  Co 

Northweet  Natural  Gaa  Co 

Waahlngton  Natural  Gas  Co.. 

imermountain  Gas  Co 

Northwest  Natural  Gaa  Co 

SouthwM  (iaa  Corp 

Uano,  lnc.......M..............».. 


Date  Wed 


03-07-88 
03-07-88 
03-07-88 
03-07-88 
03-07-88 
03-07-88 
03-07-88 
03-06-88 
03-06-88 
03-06-88 
03-06-88 
03-06-88 
03-08-88 
03-Oe-88 
03-06-88 
03-09-88 
03-09.68 
03-0&-88 
03-09-86 
03-09-88 
03-09-88 
03-09-88 
03-09-88 
03-09-88 
03-09-86 
03-09-66 
03-09-66 
03-09-66 
03-09-68 
03-09-88 
03-09-88 

03-09-68 
03-09-86 
03-09-68 
03-09-68 
03-09-66 
02-09-68 
03-09-86 
03-0».88 
03-09-68 
03-10-88 
03-10-88 
03-10-88 
03-10-68 
03-10-68 
.03-11-66 
03-11-68 
03-11-68 
03-11-86 
03-11-88 
03-11-86 
03-11-88 
03-11-88 
03-11-88 
03-10.68 
03-11-66 
03-11-68 
03-11-86 
03-14-88 
03-10-88 
03-14-68 
03-14-88 
03-14-88 
03-14-88 
03-14-88 
03-14-66 
03-14-86 
03-14-88 
03-14-86 
03-14-86 
03-14-86 
03-14-66 
03-14-66 
03-14-68 
03-14-88 
03-14-66 
03-14-66 
03-14-86 
03-14-88 


Subpart 


C 

C 

C 

C 

C 

C 

C 

B 

B 

B 

B 

B 

B 

B 

C 

B 

B 

B 

B 

B 

B 

B 

B 

B 

8 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B/G 

C 

C 

C 

C 

c 

B 

B 

B 

G-5 

B 

B 

B 

B 

B 

B 

8 

B 

B 

B 

B 

B 

G-S 

G 

B 

8 

B 

B 

8 

8 

8 

8 

8 

G 

B 

8 

8 

8 

B 


Expiratic 
d(rte« 


ition 


06-05-86 


06-06-88 


Traraporta- 

lion  rate  («/ 

MMCrnJ) 


Docket  No.> 


06.50 


32.00 


5T88-2784 

STB6-2785..... 

ST88-2786 

ST88-2787 

STB8-2786 

ST86-2789 

ST88-2790 

ST88-2791 .„ 

ST88-2792 

ST88-2783 

ST88-2794 

ST88-2795 

ST88-2796 

ST88-2797 „ 

ST88-279e 

ST88-2799 

ST88-2800 

ST88-2801 

ST66-2902 

ST86-2803 

ST86-2804.. 

ST88-2805 

ST88-2806 

STB6-2807 

5T86-2806 

ST86-2809..._ 

5T88-2810 

5T88-2811...... 

ST88-2812 

ST8S-2813 

ST88-2614 

ST86-2815 

ST86-2816 

5T86-2817 

5T86-2818 

ST66-2819 

5Te8-2820 

ST88-2821 

ST66-2822 

ST68-2823 

5T86-2624 

ST86-2825 

ST86-2826 

5T88-2827 

ST88-2828 

ST88-2829 

ST86-2830 

ST88-2831 

ST86-2832 

5T88-2833 

ST86-2834 

ST88-2835 

ST86-2836 

5T88-2837 

ST86-2838 

ST88-2839 

5T86-2840 

ST86-2841 

ST88-2842 

ST88-2643 

ST86-2844 

5T86-2845 , 

ST88-2646 

ST86-2847 

STB8-2848 

ST8»-2849 

5T86-2850 

5T86-2851 

ST88-2852 

5T88-2853 

ST66-2854 

ST66-2855 

ST66-2856 

ST88-2857 

ST88-2856 

ST88-28eO 

STe6-2e61 

ST86-2862 

5T88-2863 

ST8&-2864 


Transporter/seler 


..do. 


Tennessee  Gas  Pipelne  Co.. 
do 


Natural  Gas  Pipeina  Ca  of  America. 
do 


..do. 


..do. 


.do. 


Northern  Border  Pipelne  Co 

Gas  Ca  of  NM  (Div.  Pubic  Sanr.  Ca  NM). 

Cokimbia  GuH  Tranamisston  Go 

South  Georgia  Natural  Gaa  Co 

— do 


..do. 


..do. 


..do. 


do. 

do. 


Southern  Natural  Gas  Co. 

— do 

do 

do 


..do. 
..do. 
..do. 


..do. 


..do. 


..do. 


..do. 


..do. 


..do. 
..do- 
..do. 


..do. 
..do. 


..do. 


..do. 


.do. 

do. 

do. 

do. 

.....A). 


...do. 


...do . 


.do.. 


..do. 


do 

Natural  Gas  Pipeline  Co.  of  America.. 

do 

......do 

Delhi'Gas  Pipeline  Corp 

Northwest  Pipeline  Corp. 

Trur>kline  Gas  Co 

Transcontinental  Gas  Pipe  Line  Corp.. 

do 

Natural  Gas  PipeHne  Co.  of  America... 
— do 


..do. 


Valero  Transmission  LP 

Northern  Natural  Gas  Co 

Tennessee  Gas  Pipeline  Go. 

do 

....-do 


..do. 


do „ 

do 

CNG  Transmisskxi  Corp.. 
.....do 


..do. 


..do. 


..do. 


Cotorado  Interstate  Gaa  Go. 
Northwest  Pipeline  Gorp. 

do. 

Sandy  Hook  Pipelne  Inc. 
Northern  Natural  Gaa  Co. 

do. 

Tennessee  Gaa  Pipeine  Co. 
do. 


Redpienl 


imermountain  Gaa  Co.. 
Bay  State  Gas  Co. 


GHy  of  Richmond,  el  al _ 

Transamerican  Gas  Transmisaion  Corp.. 

Pubic  Semtoe  Bectric  A  Gas,  el  al 

kMi  Soulham  IMWias  Co 

Dean  Foods  Go 


Go 

Mobi  Gas  Co.,  mc 

B  Paso  Natural  Gas  Go. 


Natural  Gas  Pipelne  Co.  of  America.. 

GHy  of  OonaMaonvWe 

Qty  of  Montezuma. 

Gity  of  NashvMo 

City  of  Havana.. 


GHy  of  Guthbert 

Walar.  Gas  A  Light  Gommisakm  of  AKMny 

.....do 

Atlanta  Gas  Light  Co 

— do 


Pickens  County  Natural  Gas  District.. 

City  of  DonaMsbnvWo 

Bishop  Pipelne  Gorp. 
Atlanta  Gaa  Light  Go. 
do 


City  of  Manchester... 
QtyofTrion. 


South  Garolna  Pipeline  Gorp 

Oalton  Utitiaa 

Atlanta  Gaa  UgM  Go 

.....  .00 T-tttTttTtl ■■...■ 

SNG  Intrastate  PipiaHne.  Inc 

City  of  Havana 

Atlanta  Gas  Light  Co 

City  of  W«ner  Robins 

City  of  Guthbert 

Water,  Gas  A  Light  Commiaskin  of  Albany 

MttsissippI  Valey  Gaa  Co 

do 

GityofYorti 

Raleigh  Natural  Gaa  Corp.. 
United  CHiea  Gas  Go 
City  of  Warner  Robins 
South  Garolna  Pipelne  Coip. 

City  of  NaahvNIe 

Qty  of  Montezuma , 

Water,  Gas  A  Light  Commisskin  of  Albany 
Central  IWnois  Light  Co 


Northern  Indtana  Poblc  Servtee  Go... 

Intematkxtal  Paper  Go 

Natural  Gaa  Pipelne  Co.  of  America. 

Cascade  Natural  Gas  Corp 

Consumers  Powsr  Co. 
Philadeiphia  Electric  Co. 
......do — 


Southern  GMomia  Gas  Go 

Peoplee  Gaa  Light  A  Coke  Co.... 

Intemattonal  Ps^  Co 

Natural  Gas  Pipelne  of  America.. 

MinrMgaaco,  Inc 

Monterey  Pipelne  Co 

Wintarahal.  Louiaiana  Corp 

CNG  Tranamisaton  Go 

Southern  Connecticut  Gas  Co.. 


Cokimbia  Gas  of  Pennsylvania,  Inc 

Peoples  Natural  Gas  Co.,  et  al 

Niagara  Mohawk  Power  Corp.......... 

Eaat  Ohto  Gaa  Go 

Rochester  Gaa  A  Eieetric  Coip 

Niagara  Mohawk  Power  Corp 

Rochestsr  Gaa  A  Electric  Corp 

do 

MQTCInc 

San  Diago  Gas  A  Electric  Go 

Coastal  Slalea  Gas  Tranamlaaion  Go... 

United  Gaa  Pipalne  Go 

Virginia  Minnaeola  Oapl  of  Pubic  UM. 

Northern  Slalaa  Power  Go 

Catamount  Natural  Gaa,  Inc 

CNG  Tranamlaakxi  Gorp 


Data  filed 


3 


03-14-86 
03-15-68 
03-15-66 
03-15-88 
03-1 S-86 
03-15-88 
03-15-86 
03-15-68 
03-15-68 
03-15-88 
03-15-88 
03-15-86 
03-15-86 
03-15-88 
03-15-88 
03-15-88 
03-15-66 
03-15-86 
03-15-88 
03-15-88 
03-15-88 
03-15-88 
03-15-88 
03-15-88 
03-15-88 
03-15-68 
03-15-66 
03-15-66 
03-15-66 
03-15-68 
03-15-68 
03-15-66 
03-15-66 
03-15-68 
03-15-66 
03-15-66 
03-15-86 
03-15-68 
03-15-68 
03-15-88 
03-15-88 
03-15-88 
03-15-86 
03-15-86 
03-15-88 
03-15-88 
03-15-88 
03-16-66 
03-16-66 
03-16-66 
03-16-88 
03-16-66 
03-16-88 
03-17-88 
03-17-88 
03-17-66 
03-17-88 
03-17-88 
03-17-88 
03-16-88 
03-16-88 
03-16-86 
03-16-68 
03-16.68 
03-16-86 
03-16-88 
03-17-88 
03-17-88 
03-17-66 
03-17-68 
03-17-66 
03-17-88 
03-25-88 
03-17-68 
03-17-88 
03-17-88 
03-17-88 
03-17-88 
03-18-68 
03-16-88 


Subpvt 


B 
B 
8/G 

B 
8 
B 

G-S 
G-S 
G-S 
0 
G 
8 
8 
8 
8 
8 
8 
8 
8 
B 
8 
B 
8 
8 
8 
8 
8 
\Q 
B 
B 
B 
B 
8 
8 
8 
8 
8 
8 
8 
8 
B 

B  ' 
B 
8 
8 
8 
8 
8 
8 

G-S 
C 
8 
8 
B 
8 
8 
B 

G-5 
C 
8 
B 
B 
G 
8 
8 
B 
8 
8 
B 
8 
8 
8 
B 
B 
8 
C 
8 
8 

G-S 
G 


Expifitton 
ditte* 


Tranaporta- 

ttonralaf*/ 

MMerU) 


08-13-66 


35.00 


06-14-88 


08.47 


19996 
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19997 


Docint  No.* 


ST88-2865 

ST8e-28«6 

ST8S-2867 

ST88-2868 

3188-2889 

ST88-2870 

ST88-2871 

ST8a-2872 

ST88-2873 

5188-2874 

5188-2875 

5788-2876 

5T88-2877 

ST88-2878 

5188-2879 

STB8-2880 

5T88-2881 

5T88-2882 

ST88-2883 

ST88-2884 

5X88-2885 

5X88-2886 


tmrn^ortrnfmam 


Nakni  Gm  Pfpoim  Ca  0*  AiMrica- 
— do 


»...<lo .. 


..do. 


Q«sPipaftMCe- 


..do. 


..do. 


Transcontinental  Gm  Plpa  Un*  Corp.., 

— do- 

jio- 

Natural  Gas  Pipeiina  Ca  of  Anwrioiir.! 
.do. 


5X88-2887.- 
ST88-2888.- 
5X88-2889.- 
5X88-2890... 
5X88-2891 .- 
5X88-2892.- 
5X88-2893.- 
5X88-2894.- 
5X88-2895 -. 
5X88-2896... 
5X88-2897  „ 
5X86-2896-. 
5X86-2899.- 
5X88-2900.- 
5X88-2901.- 
5X88-2902_ 


5X88-2903.- 
5X86-2904  „. 
5X86-2905... 


5X88-2906 

5X88-2907 

5X88-2906 

5X86-2909 

5X86-2910 

5X88-2911 

5X88-2912 

ST86-2913 

5X86-2914 

5X86-2915 

ST88-2916 

5X86-2917 

5T86-2918 

5X88-2919 

5X86-2920 

5X86-2921 

5X86-2922 

5X86-2923 

5X86-2924 

5X86-2925 

5X88-2926 

5X88-2927 

5X88-2928...... 

5X86-2929...... 

5X86-2930 

5X86-2931 

5X86-2932 

5X86-2933 

5X86-2934 

5X86-2935 

5X88-2936 

5X86-2937 

5X86-2936 

5X86-2939 

5X86-2940 

5X88-2941 

5X86-2942 

5X88-2943 

SX88-2944 


Norttwm  Nature  Gas  C». 
do. 


ANRPipellnaCo. 


Valaro  Tranamisaion,  LP- 
do.-.. 


Questar  Pipeline  Co- 


Xrunkline  Gas  Co . 
.do. 


..do. 


-.do. 
.-do .. 


..do. 


Panhandto  Eastern  Pipe  Una  Co- 

Natural  Gas  Pipeiina  Ca  cl  Amarica- 
— do 


..do. 


— do. 

DeM  Gas  Pipelina  Corp. 

Sabina  Pipe  Una  Co- 


Xennaaaea  Gas  PipaineCb. 
do 


..do.. 


..do. 


ANR  Pipeline  Co. 
™..do 


-do- 


Traracontinental  Gaa  Pfpa  Line  Corp- 

UxMiana  Intrastate  Gas  Corp 

Arlda  Energy  Resmwiaa  _— 

.do ,      ■ 

Houston  Pipe  Line  Co.— 

— do 

— do  -.. 


— do ...- 

Panhandte  Eaaiam  Plpa  Una  Co- 
— do  — 


-do. 
-do. 


..do. 
..do. 


Panhandto  Gaa  Co.. 


OaaisPipaUnaCo. 
— do-.. 


Houston  Pipe  Una  Col- 
do. 


Natural  Gas  Pipalna  Co.  ol  America.. 

jlo ....- _ 

do. 


Houston  Pipe  Une  Co- 


Nortwm  Natural  Gaa  Co..... 
Colorado  Interatata  Gaa  Ca- 


Panhandto  Eastern  Pipe  Una  Co. 


Cokjmtiia  GuM  Xransarission  Co. 
.do. 


Delhi  Gaa  Pipeline  Carp 

Panhandto  Eastern  Plpa  Una  Co. 
— do  -__— — — ■■ 


-do- 


...do. 
.-do- 


-do. 


TexaaGaaXi 
.-...do., 
— do.. 


ransmission  Goip. 


Go- 


aty otSuNivM 

Ncnttem  Hinoia  Gaa  Co- 
GaaCo 


Nattonat  Fuel  Gaa  SapptyODrp 

National  Fuel  aaanntiiMiiiiCoip 
Niagara  Mohaarti  Poawr  Co^,  al  al 
EKzabatMown  Gas  Ca.  at  il 
Datmaiva  Poarar  a  UgM  Co,  al  if 
BaMmora  Gaa  a  EtocMc  Co..  at  at. 
ConauRMra  PtMterCa.  attf— __ 

Pacific  Gaa  and  Bacfeic  Co 

Lalw  Shore  Pipalaa  Co 


Wiaconain  Power  and  UgM  Co . 
City  of  Hawardan- 


AUante  Gas  Ught  Co 

Vatero  Interstate  Xransmiaaion  Co.- 
— do 


Caacade  Natural  Gaft  ( 

y  vikae  Pipefine  Co 

.do _. 

Amoco  Productian  Co. 
Soulheastam 
World  Color  Prma. 
Otympic  Pipelina  Co- 


GaoCo. 


Central  Illinois  U|^ Co. 

OlinCorp.. 

XexIneGasCo- 


Northem  IHinoia  Gaa  Co- 
Enogex  Inc.. 
ANfl  Pipeline  Co . 


Amax  CM  a  Gaa  Inc 

Connecticut  Natural  Gaa  Corp- 
Southern  Gaa  Pipalna  Co- 


Mjchigan  ConspliJii  J  Gaa  Co.  atrt. 

Cameron  Gaa  Company 

Ohio  Gas  Co 

Michigan  Corn  gBdali  J  Gaa  Co 

do 


United  Cities  Gas  Co..  SC  Div- 


Coip- 


Texas  Eastern  Xi 
Commonwealth  Gaa 

Xerre  Haute  Gaa  Con> 

Natural  Qas  Pipalina  Ca  ol  America.. 

Northern  Natural  Gaa  Co 

do - 

Xenneaaaa  Gaa  Ploalina  Co 


Central  WinoiaUt^ Co. 
Northern  Minoia  Gaa  Co.. 


Northern  Indiana  Fuel  a  UgM  Co- 
Central  Winoia  UgM  Co 

Cor»sumera  Power  Co 

— do 


Northern  Natural  Gaa  Co. 
do 


Southern  Calitonia  Gaa  Co. 
Seagufl  Marsala  Cap- 


Northern  Natural  Gaa  Co. 
Winnte  Pipelina  Co- 


Soulhem  CaWomia  (te  Co- 


gpindto>opGasDlsWbMltonO>stem-. 
Natural  Gaa  PIpatna  Ca  ol  ^WiMrica- 

NGC  Intraatate  PIpeltea  Co 

MGXC.  bic. 


Conauwia  Powsr  Ca.. 


Xraneconllnental  Gaa  Pipe  Una  Coipk- 

LxMMana  Intrastate  Gaa  Corp 

Xranacpntlnantal  Gaa  P^  Una  Ctap... 

KPL  Gaa  Sarvloa  Co 

Central  Wnoia  PuMc  Swvioa  Co. 

Cenkal  USnoia  Ught  Co 

Western  Gaa  Supply  Co 

Cenirai  IHinoia  Ught  Co 

..-..do 


..do. 


Columbia  Gas  ol  Ot«a  lr«c.. 


GaaCo. 

Wasiam  Kentucky  GaaCa 

do 

do 


03-18-86 

03-18-88 
09-tS-88 
03-16-86 
03-t6.«6 
03-t«-86 
0»-t6-8» 

03-ta-«a 
o»-t«-«a 
os-ia-sa 

03-18-8* 

03-18-88 

03-18-86 

03-18-68 

03-18-86 

03-21-86 

03-21-88 

03-21-86 

03-21-68 

03-21-88 

03-21-88 

03-21-88 

03-21-88 

03-21-68 

03-21-88 

03-21-68 

03-21-88 

03-21-68 

03-21-86 

03-21-86 

03-21-68 

03-21-88 

03-21-66 

03-21-86 

03-21-86 

03-21-88 

03-21-88 

03-21-68 

03-21-68 

03-22-88 

03-22-88 

03-22-68 

03-22-88 

03-22-88 

03-22-88 

03-22-68 

03-22-68 

03-22-66 

03-22-66 

03-22-88 

03-22-86 

03-22-88 

03-22-68 

03-22-88 

03-22-88 

03-22-88 

03-22-88 

03-23-68 

03-23-88 

03-23-88 

03-22-68 

03-22-66 

03-22-88 

03-23-88 

03-23-68 

03-23-66 

03-23-86 

03-24-88 

03-24.48 

03-24-86 

03-24-88 

03-24-68 

03-24-88 

03-24-68 

03-24-68 

03-24-86 

03-24-68 

03-24-68 

03-24-88 


B 

B 

B 

B 

G 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

C 

C 

B 

B 

B 

G-S 

B 

G-S 

B 

B 

G-S 

B 

B 

B 

C 

G-S 

B 

B 

B 

B 

B 

B 

B 

B 

C 

B 

B 

C 

C 

C 

C 

B 

B 

B 

B 

B 

B 

O 

C 

c 
c 
c 

B 
B 

B 
C 

B 
B 

B 
G 

B 
C 

B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 


Expiralon 
d«a» 


Transporta- 

•onrete(t/ 

MMBXU) 


Docket  No.' 


06-10-86 


27.44 


5T86-2945 

5T88-2946 

5X88-2947 

5X86-2948 

5X66-2949 

5X68-2950 

5X66-2951 

5X86-2952 

5X86-2953 

5X88-2954 

5X86-2955 

5X66-2956 

5X88-2957..... 

5X88-2956 

5X66-2959 

5X68-2960 

5X86-2961 

5X86-2962 

5X88-2963 

5X88-2964 

5X86-2965 

5X88-2966 -. 

SX88-2967.- 

5X86-2966..; 

5X88-2969 

5X86-2970 

5X86-2971 

5X88-2972 

5X86-2973 

5X86-2974 

SX88-2975 

5X86-2976 

5X88-2977 

5X66-2976 

SX66-2979„„ 

8X68-2960 

5X68-2961 

5X86-2982 

5X86-2963 

5X88-2984 

5X88-2965 

5X88-2968.... 

5X88-2987 

SX86-2986 

5X86-2989 

5X88-2990 

5X86-2991 

5X86-2992 

5X88-2993 

5X86-2994 

5X88-2995 

5X86-2996 

5X88-2997. 

5X66-2996 

5X68-2999.- 

5X88-3000 

SX68-3001 

5X88-3002 

5X68-3003 

SX66-3004 

SX68-3005 

SX66-3006 

SX66-3007 

SX86-3006 

5X88-3009 

5X66-3010 

5X86-3011. 

SX88-3012 

ST86-3013 

SX86-3014 

ST86-3015 

ST88-3016 

ST86-3017 

SX86-3018...- 

SX86-3019 

SX86-3020..... 

SX86-3021 

SX86-3022 

SX86-3023 

ST86-3024.  ; 


Xransportar/seNer 


Natural  Gas  Pipelina  Co.  of  America.. 

Tennessee  Gas  Pipalina  Co 

ANR  Pipeline  Co 

do - 


El  Paao  Natural  Gas  Co 

Xannessee  Gas  Pipotna  Co. 
— do 


Northern  Natural  Gas  Co 

Tannesaee  Gas  Pipeline  Co. 

Artda  Energy  Resources 

do 


..do. 


do 

Northwest  Pipalina  Corp- 
do 


..do. 


..do. 


..do.. 


..do. 


Transcontinental  Gas  Pipe  Une  Corp.. 

.-...do 

Natural  Gas  Pipeline  Co.  of  America_ 

— do 

A) 


..do. 


Valero  Transmission,  LP 

Texas  Gas  Transmission  Corp.-..- 

— do 

Tannesaee  Gas  Pipeline  Co 

Colorado  Interstete  Gas  Co.. 


Tennessee  Gas  Pipelina  Co 

Panhandto  Eastern  Pipe  Una  Co. 

do 

.do 


-do. 


..do. 


..do. 


Tenneasee  Gas  Pipeline  Co. 

do 

Supenn  Pipeline  Go 

Tennessee  Gas  Pipeline  Co.. 
— do 


-do. 


..do. 


Transwestem  Pipeline  Co.. 
Northern  Natural  Gaa  Co.. 

— do 

do 


Panhandto  Eastern  Pipe  Une  Co 

— do 

do 

United  Gas  Pipe  Une  Co 

do..- 

Natural  Gas  Pipeline  Co.  of  America., 
-..-do  ..ri_-..„_„„.„— ,_——-„-„— . 
-.-.do 


-do. 


..do. 


..do. 


..do. 


xlo . 


Tannesaee  Gaa  Pipetne  Co 

TekasCorp -.„. 

Columbia  GuH  TransmiiiiionCo"! 
Katy  Interchange  Servica.. 


Cohjmbw  GuH  Trmamtosion  Co. 

— do 

ANR  Pipelina  Co 

do 


..do.. 


..do.. 


..do. 


..do. 


-do.- 
..do.- 


.4to« 


-do. 


Natural  Gas  Plps«ne  Co.  of  America.. 


Redptont 


Nortttem  Illinois  Gas  Co. 
NaahvNto  Gas  Co 


Consumers  Power  Co. 


Mountaineer  Gas  Co- 
Southem  CaNfomia  Gas  Co. 


Texas  Eastern  Transmisston  Corp.. 
.do 


Emmetsburg  Municipal  Gas  Worits- 
NGC  Intrastate  PIpeina  Co 


Ariunsas  UxMana  Gas  Co . 
— do 


..do. 


Amalgamated  Pipeline  Co.. 
Northwaat  Natural  Gas  Co- 

Viclorta  Gaa  Corp 

Southwoat  Gas  Corp 

Intarmountain  Gas  Co 

Eastax  Qas  Transmission  Co. 


San  Diego  Gas  a  Etoctric  Co 

Pennsyfvania  and  Southern  Gas  Co 

.do 

Lawrenceburg  Gas  Co 

Wisconsin  Southern  Gas  Co..  Inc 

Indiarta  Gas  Co.,  Inc 

Venture  Pipeline  Co 

El  Paso  ftetural  Gas  Co - — 

PubNc  Service  Etoctric  and  Gas  Co 

WintershaM  Louisiana  Corp 

Baltimore  Gas  a  Etoctric  Co.,  et  al — 

Coastal  States  Gas  Transmission  Co 

NGC  Intrastate  Pipeline  Co 

KPL  Gas  San/tea  Co 

Ohio  Gas  Co 


Datofitod 


Northern  Indiana  Fuel  a  Ught  Co.. 

Central  Illinois  Light  Co 

.-.-do 


.A>. 


Pennsylvanto  and  Southern  Gas  Co 

Intarcon  Gas,  Inc 

United  Gas  Pipe  Une  Co 

aty  of  Clart(svilto 

City  of  Portland 

City  of  Springfield .^ 

Mountainaar  Gas  Co 

towa  Pubfc  Servica  Co. 

Public  Sendee  Etoctric  and  Gas  Co 

Seagull  Louisiana  Intrastate  Pipeline  Co.. 

Ftorida  Gas  Transmission  Co 

Cimarron  River  Pipeline  System  Oiv 

Illinois  Power  Co 

Cimarron  River  Pipeline  SyMsm  Oiv 

Chevron  USA 

— do 

Monarch  Gas  Co - 


Osage  Natural  Gaa  Company- 

aty  of  Satom 

Kaaiwsida  Gas  Company 

aty  ol  Nabraaka  City 

Southern  Union  Gas  Co 

aty  of  ParryvNto- 


City  of  PhcknayviNa 

Unton  Etoctric  Co 

QuMra  Gas  Co 

Northern  Natural  Gaa  Co 

Brooklyn  Unton  Gas  Ca,  al  al. 


Phladelphto  Gas  Works,  at  al 

TranaoonUnantal  Qas  Pipe  Line  Corp.. 
TPC  Pipelina  Co 


BaHimora  Gas  and  Electric  Co- 

do - 

Wisconsin  Fuel  and  Ught  Co.-.. 
Wisconsin  Pubic  Sanrtoe  Co...- 

Washlnglon  Qaa  Ught  Co 

Wiaoonain  Qas  Co 

NGC  Intrastate  Pipelne  Co 

Wiaconsin  Qas  Co 

Wisconsin  Pubic  Service  Co...„ 

Madtoon  Qaa  a  Etoctric  Co 

Lear  Gaa  Transmisston  Co 


03-24-68 

03-24-86 

03-24-88 

03-24-86 

03-25-88 

03-25-86 

03-25-68 

03-25-66 

03-25-68 

03-25-88 

03-25-88 

03-24-88 

03-25-68 

03-25-86 

03-25-88 

03-25-68 

03-25-88 

03-25-88 

03-25-68 

03-26-68 

03-28-68 

03-28-88 

03-26-88 

03-28-88 

03-28-66 

03-26-88 

03-28-86 

03-26-88 

03-28-88 

03-26-88 

03-28-88 

03-28-88 

03-28-68 

03-26-68 

03-26-68 

03-26-68 

03-26-68 

03-29-66 

03-29-88 

03-29-68 

03-29-86 

03-29-86 

03-29-66 

03-29-86 

03-29-66 

03-29-86 

03-29-86 

03-29-88 

03-29-68 

03-29-68 

03-29-68 

03-29-88 

03-29-88 

03-29-68 

03-29-66 

03-29-66 

03-29-86 

03-29-88 

03-29-86 

03-29-88 

03-29-66> 

03-29-88 

03-30-68 

03-30-86 

03-30-86 

12-09-67 

03-30-86 

03-30-68 

03-30-66 

03-30-68 

03-30-66 

03-30-86 

03-30-68 

03-3a-«8 

03-30-68 

03-30-88 

03-30-88 

03-30-68 

03-30-68 

03-31-68 


Subpart 


B 

B 

B 

B 

B 

G 

G 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

C 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

G-S 

C 

B 

B 

B 

B 

B 

B 

B 

Q 

B 

B 

B 

G-S 

«-S 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

C 

B 

C 

B 

Q 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 


Exphvllon 
dBte» 


ttonrate(«/ 
MM6TU) 


06-26-68 


05-08-66 


11.00 


03.18 
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Oocfc«iNa> 


ST88-3025 

ST88-3026 

ST88-3027.._ 

ST88-302e 

ST88-3029.._ 

STW-3030 

ST88-3031.._ 

ST88-3032.._ 

ST88-3033.._ 

ST88-3034.._ 

ST88-3035... 

ST88-3036..- 

ST8»-3037.._ 

ST8»-3038.._ 

ST88-3039 

ST88-3040 

ST88-3041 

ST8d-3042.._ 

ST88-3043.._ 

ST88-3044 

ST8&-3045 

ST88-3046 

ST88-3047 

ST88-3048 

STB8-3049 

ST88-3050.._ 

ST88-3051 .._ 

ST88-3052 

ST88-3053 

ST88-3054 

ST88-3055 

ST88-305« 

ST8a-3057 

ST88-3058 

ST88-3059 

ST88-30eO 

STa8-3061 .._.... 

ST88-3062 

ST88-3063 

ST»-3064 

ST88-3065 


ST88-30e6 

ST88-3067 


Tranapo(tar/i 


..do. 


..do. 


..do... 


El  Paso  Natural  Gas  CO. 

do 


CduntMa  QuH  TrantmiMion  Co 

Of4G  Transniisaaon  Coi_ 

TrunMna  Gaa  Co __.. 

do 


Taxaa  Gas  Tranaminton  Ccn>. 

do.._ 


Tannasaaa  Gas  Pipdna  Co.— >— ... 

do ziizzmi" 


Tranaconlinantal  Gas  Pfpa  Una  Corp- 

— do 

do 


..do... 


United  Gas  Pipe  Una  ( 
— do 


..do- 


..do. 


..do. 


..do. 


do. 


Soultwm  Natural  Gaa  Co- 

do 

do 


..do. 
..do.. 


do 

do 

do 

ANR 

do 

do 

do 

— do 


Co. 


..do. 


-do. 


-«»o. 


..do. 
..do. 


DalW  Gaa  PIpslina  Coip- 

ONG  Transmission  Co 

Enogaxlnc. 


Eastax  Gaa  Tranamiaaioa  Co . 
Souttuwasl  Gaa  Coip- 


Noflham  lOnoia  Gaa  Co..  at  al. 

Qady  Gas  Galhaiing,  Inc 

McMgan  Gaa  UBHaa  Co 

CTiavron  USA 


Wesiam  Kantudty  Gaa  Co.. 
Paopias  Natural  Gaa  Co- 


CoMnNa  Gaa  of  ONo.  Inc.,  at  al.. 
Nycotax  Gas  Transport . 


COMnUa  Gas  o(  Md..  Ina.  al  il. 

Mtena  Gas  Corp..  «i  at 

Wlntorahril  Louliiana  Corp .- 

AlatMma  Gas  Corp..  aC  al- 
Trt^^xinty  Natural  Gas  Co.. 


Vbluiia  Gas  Corp 

Loutamm  Stale  Gaa  Corp 

Madbon  Gaa  and  aectric  at  i<. 
Wooderard  P^Mtna.  Inc- 
LGS  InfrsslslB,  Inc.. 
Louiiiw  Gn  MvlwdnB.  •(  tf .. 

JriB  Pipo  Una  Corp 

MmUm  On  Light  Co 

City  of  OMon.j^,.... 

Cffy  of  Wrsns.. 

Otjf  o#  LivingMon.. 

Otf  of  CddmnMsns „. 

N8W  Of^9unt  f^jbic  Ssnncv,  lnc« 

QlyofLaneti... 

DMlon  UvMms.. 

wAmowvi  PowBf  flntf  Light  Co . 

Nodhwn  Indtara  PuMc  S6rvio9  Co» 

\MKS0fMivi  Gin  Co.~ »..»..»» 


wMSCOflMft  ftwHC  SWI09  CO>*« 

MicNgan  Gaa  IMHiaa  Co 

Madlaon  Gaa  «  Bectiic  Co. 

kwa  Souttiam  UtiMiaa  Co. 

Ctiio  Gaa  Co 

CoRMnonMaNh  Gaa  Sarvtoaa . 


OaiaRM 


03-31-88 
03-31-ae 
03-31-88 
03-31-88 
03-31-88 
03-31-88 
03-31-88 
03-31-88 
03-31-88 
03-31-88 
03-31-68 
03-31-88 
03-31-88 
03-31-88 
03-31-88 
03-31-88 
03-31-88 
03-31-88 
03-31-88 
03-31-88 
03-31-88 
03-31-88 
03-31-88 
03-31-88 
03-31-88 
03-31-88 
03-31-88 
03-31-88 
03-31-88 
03-31-88 
03-31-88 
03-31-88 
03-31-88 
03-31-88 
03-31-88 
03-31-88 
03-31-88 
03-31-88 
03-31-88 
03-31-88 
03-31-88 
03-31-88 
03-31-88 


B 
B 
B 
B 

B 
B 
C 

B 
G-8 

B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 
B 


Expiration 
dala« 


08-28-88 


Transporta- 

«anralB(«/ 

MMBTU) 


Usr  OF  Cases  Recbved  BY  THE  OmcE  OF  HEARINGS  AND  Appeals 

[W«*  ol  OKomber  Ihrtwgh  Oecetrber  11,  1987] 


Date 


Dec  7. 19^..... 


24JS 


Dec.  7, 1967. 


dec  7. 19B7. 


Dec  11, 1987.. 


Dec  11. 1967.. 


and  location  of  applicant 


Legii  Saniion,  P.C.,  Wash- 


ington^DC. 


Nuctaar  Data,  Inc.,  Schaunbapg,  IL. 


Glen  Miner. 


MA- 


Afliansas,  LiMe  Rock,  AR.. 


Belcher  Olt  CofnfMny.  Inc,  Uunnar,  KY., 


Case  No. 


KFA-(W50 


KFA-0149 


KFA-0150 


KER-0037 


KXE-0158 


Type  of  Subntission 


Appoal  of  an  Information,  Request  Denial.  If  granted: 
The  November  20,  1987,  Freedom  of  Information 
Request  Denial  issued  by  the  San  Francisco  Oper- 
ations Office  would  be  rescinded  and  Multinational 
Legal  Services  would  receive  access  to  documents 
regardlrtg  process  apeeiftartiora  wtiich  prescribe  the 
disposal  of  trichloroethylene. 

Appeal  of  an  Information,  Request  Denial.  If  granted: 
The  November  13.  1987,  Freedom  of  Information 
Het^uest  Denial  issued  by  the  AxKiquefqcie  Operations 
Office  would  t>e  rescinded  and  Nuclear  Data,  Inc. 
would  receive  access  to  the  results  of  Rockwell  Inter- 
national RFO  No.  0S569GM  and  07211  HG. 

Appeal  of  an  tnformatlon,  Requeer  Denial.  IT  granted: 
The  November  24,  1987,  Freedom  of  Information 
Request  Denial  issued  by  the  Albuquerque  Operations 
Office  would  be  rescinded  and  Glen  Milner  would 
receive  access  to  a  complete  copy  of  a  document 
regarding  the  Trident  nuclear  wartiead. 

Request  for  Modification/Rescission.  If  granted:  The 
June  26,  1987  Decision  and  Order  issued  to  Arkansas 
(Case  No.  KEG-0010)  would  be  rescinded  and  Arkan- 
sas' proposal  for  the  use  of  the  Stripper  WeH  funds 
would  be  approved. 

Exception  to  the  Reporting  Requirements.  If  granted: 
Belcher  Oil  Company,  Inc.  would  continue  to  receive 
the  relief  previously  granted  in  the  December  24, 
1986  Decision  and  Order  (Case  No.  KEE-0065). 


Refund  Appucations  Received 

IWeek  of  December  4  to  December  11, 1987] 


Date  received 


'Notice  of  fransactiona  doaa  not  oonanMa  a  dslariBinliurt  that  liljnas  oormly  wHh 
nolica  raqueeling  supptemenlal  cowmanl^  SO  FR  42372. 10/18/85). 

*Tha  Intrastate  Pipeline  has  sought  Conmiaiien  approval  of  as  kansportalon  rata  i 
284.123(b)(2)).  Such  rates  are  deemed  fair  and  aquiiable  » the  Conanaaion  doaa  not  IMa 


to  aadkm  284.123(b)(2)  at  i 
acaon  By  aw  oaia  racawL 


■Ml  (Mar  Na  436  (nnal  rate  and 
Cowwnisaionfa  raguJaione  (18  CFR 


[FR  Doc  88-12124  Filed  5-31-88;  8:45  am] 
■LUNG  CODE  arir-ei-M 

Offico  of  Hearings  and  AppMto         | 

Cases  FItad;  Waak  of  Daeambar  4 
Tlvough  Oocambar  11, 1967 

During  the  Week  of  December  4 
throtigh  December  11, 1987,  the  appeals 
and  applications  for  exception  or  other 
relief  listed  in  the  Appendix  to  this 


UMI 


Notice  were  filed  with  the  Office  of 
Hearings  and  Appeals  of  the 
Department  of  Energy.  Submissions 
inadvertently  omitted  from  earlia  lists 
have  also  been  induded. 

Under  DOE  procedural  regulations,  10 
CFR  Part  205,  any  persoi  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  commoits 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescrUied  in  the 
procedural  regulatioBS.  For  poposes  of 


the  regulations,  the  date  of  servii^e  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whitjiever  octmrs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals.  Department  of 
Energy.  Washington,  DC  20685. 


12/04/87 

12/04/87  thnj  12/11/ 

87. 
12/04/87  thni  12/11/ 

87. 

06/29/87 

06/29/87 

11/06/86 

11/24/87 

12/09/87 

12/09/87 

12/09/87 

12/09/87 


Name  Of  Refund  Proceeding,  Name  of  Refund  Applicant 


Amoco  ll/North  Carolina „_ „. „ 

Crude  Oil  Refund  Applications  Received 

«uw  mi  Hefund  Applications  Received 


HY-Grade  Otf  Company . 
HY-Giade  Oil  Company . 

AstroQne  Corporation 

Shamrock  Wholesale 

Laclede  Steel 

Granite  City  Steel . 


Central  Foundry  Company 

Annco  Eastern  Steel  Division . 


Case  No. 


RQ251-416 

RF272-12881     thm     RF272- 

15526 
RF300-4130  thni  RF300-4318 

RF265-2589 

RF266-2590 

RF266-2588 

RF253-42 

RD272-2886 

RF272-01106 

RD272-0475 

RF272-0394 


George  B.  Itraanay, 

Director.  Office  ofHeariagf  and  Appeal*. 


[FR  Doc.  88-1217i  Filed  5-31-88;  8:45  am] 

BILUNO  CODE  S4S0-01-M 


Cases  nied;  Week  Of  February  26 
Through  March  4, 1966 

During  the  Week  of  Fefamary  26 
through  March  4. 1868,  the  appeals  and 
applications  for  exc^ioa  or  other  relief 
listed  in  the  AppenAx  to  Um  Notice 
were  filed  with  the  Office  of  Hearings 


and  Appeals  of  the  Department  of 
Energy.  Submissions  inadvertently 
omitted  from  earlier  lists  have  also  been 
included. 

Uncter  DOE  pmicedin-al  regulations,  10 
CFR  Part  205,  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regtilations.  For  purposes  of 


the  regulations,  the  date  of  service  of 
notice  ia  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals.  Department  of 
Energy,  Washington,  DC  20585. 

May  24.  ISSa 
Geotje  B.  Braznay. 

Director.  Office  of  Hearings  andAppeola. 
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List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

[Week  of  February  26  through  March  4. 1968] 


Date 


Feb.  11. 1986. 


Feb.  11. 1988. 


Feb.  11. 1988.. 


Feb.  11. 1988. 


Feb.  19. 1988. 


Feb.  29. 1988.. 


Mar.  4. 1988. 


Name  and  location  of  applicant 


Mobile/Friendly  Service  Oil  Co.,  Frederick- 
town,  MD. 


Mobil/Kiridand  Oil  Co..  Jacksonville.  TX. 


Mobil/Lakewood  Oil  Co..  Lakewood.  NJ, 


Mobil/Larko,  Inc..  Spokane,  WA 


MoM/E-E.  Hok*.  Waca  TX 


The  HeraM.  Dublin.  CA.. 


Irxfiana,  Indianapolis,  IN. 


Case  No. 


RR22S-17 


RR225-14 


RR22S-16 


RR225-15 


RR225-13 


KFA-0165 


KER-0039 


Type  of  Submisskm 


Request  for  Modfficatkm/Resdssnn.  If  granted:  The 
January  22.  1968  determirMrtkHi  issued  to  Friendly 
Senrh»  0«  Convany  (Case  NO.  RF22&-10917)  re- 
gardkig  the  firm's  appKcatton  for  refund  in  the  Mobil 
Oil  proceeding  wouU  be  rescinded. 

Request  for  Modifkxtion/Rescission.  If  granted:  The 
January  22.  1988  detennination  issued  to  Kirfcland  Oy 
Company  (Case  No.  RF22S-10936)  reganJing  the 
firm's  MobN  Oil  refund  applicatk>n  wouki  be  rescinded. 

Request  for  ModMcalkKi/Rescission.  If  granted:  The 
January  22,  1988  determirtatkHi  issued  to  Lakewood 
Oil  Company  (Case  No.  RF  225-10934)  regarding  the 
firm's  Mobil  Oil  refund  appHcatkxi  wouM  be  rescinded. 

Request  for  Modificatton/Rescisskm.  If  granted:  The 
January  22,  1988  determinatkxi  issued  to  Larko,  Inc. 
(Case  No.  RF  225-10935)  regarding  the  firm's  MoN 
Oil  refund  applicatnn  wouM  be  rescinded. 

Request  for  Modificatkm/Resdsswn.  If  granted:  The 
Febmary  5,  1988  Dodaion  and  Order  issued  to  E.E. 
Holub  (Case  No.  RF225-5776)  regarding  E.E.  Holub's 
appik»tk>n  in  the  Mobil  Oil  proceeding  would  be  modi- 
fied. 

Appeal  of  an  Informatkxi  Request  Denial.  If  granted: 
The  February  22,  1988  Freedom  of  Informatxm  Re- 
quest Denial  issued  by  the  San  Francisco  Operatnns 
Office  woukj  be  rescinded  and  the  HeraM  woukl 
receive  access  to  all  conesporxlence  regarding  the  X- 
ray  laser  program. 

Request  for  lttodHicatk)n/Rescissk>n.  If  granted:  The 
November  10, 1987  Deciston  and  Order  issued  to  the 
State  of  Indiana  (Case  No.  KEG-001 9)- regarding  Indi- 
ana's use  of  stripper  well  monies  for  a  project  previ- 
ously disapproved  by  the  Assistant  Secretary  for  Corv 
servatnn  and  Renewable  Energy  would  be  modified. 


/ 


Refund  Applications  Received 

[Week  of  Febnjary  26  to  March  4. 1988] 


Data  Received 


03/02/88 

03/03/88 

02/26/88  thnj  03/04/ 

88 
02/26/88  thnj  03/04/ 

88 
02/2is/88  thnj  03/04/ 

88. 
02/26/88  thru  03/04/ 

88 

10/28/85 

02/29/88 

04/03/87 

07/09/87 

07/09/87 

08/01/86 

08/01/86 

07/22/86 

06/01/86 

06/01/86 

06/01/86 

04/21/86 

06/01/86 

06/01/86 

09/03/86 

09/03/86 


Name  of  Refund  Proceeding/Name  of  Refund  Applnant 


Tesoro  Petroleum/DeMemmo-Kerdoon.... 

King  Petroleum,  Inc.  eta/ 

Crude  Oil  Refund  ApplKatk>ns  Received.. 

Gulf  Oil  Refund  Applicatrans  Received 


Cnxle  Oil  Refund  Appik»tx)ns  Received.. 


GuH  Oil  Refund  ApplKatkxis  Received.. 

GuH  Oil  Corporatk)n 

James  Weadk4(.. 
Sires  01  Company.. 
Gas  'N  Save.  Ino... 
Gas  'N  Save.  Ina.. 
W.  B.  Tripp.  Inc.... 

W.  B.  Tripp.  Inc. 

Norman  A  Cozens  Mobi  Dist.. 


Peoples  Oil  Company.  Inc 

CoNis  Oi  Company 

Upp  Motors 

R.  M.  Bunstock  Oil  &  Supply" 

C  &  W  Enterprises,  Inc 

Marshall  Distributing  Co.,  Inc.. 

Lott  OH  Company 

OH,  Inc 


Case  No. 


KRO-0630 
KRO-0640 
RF272-47521     thnj     RF272- 

48225 
RF300-5573  thnj  RF30O-5763 

RF272-47521     thnj     RF272- 

48225 
RF300-5573  thnj  RF300-5763 

RF1 89-23 

RF299-79 

RF265-2610 

RF225-10977 

RF225-10978 

RF225-1097g 

RF225-109eO 

RF225>10981 

RF225-10ge2 

RF225-10983 

RF22S-109e4 

RF225-10965 

RF225-10966 

RF225-109e7 

RF^25-109e8 

RF225-10969 
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Refund  Applications  Received— Continued 

[Week  of  February  26  to  Mwch  4, 1968] 


Date  Received 


05/05/86.. 

05/05/86.. 

08/01/86.. 

05/05/86.. 

09/02/86.. 

02/29/88... 

02/29/88... 

02/29/88... 

02/29/88... 

02/29/88... 

02/29/88... 

02/29/88... 

02/29/88... 

02/29/88... 

02/29/88... 

02/29/88... 

02/29/88.- 

02/29/88... 

02/29/88... 

02/29/88... 

02/29/88... 

02/29/88... 

02/29/88... 

02/29/88... 

02/29/88... 

02/29/88... 

02/29/88... 

02/29/88... 

02/29/88... 

02/29/88... 

02/29/88... 

02/29/88... 

02/29/88.... 

02/29/88.... 

02/29/88.... 

02/29/88.... 

02/29/88.... 

02/29/88.... 

02/29/88..., 

02/29/88.... 

02/29/88.... 

02/29/88.... 

02/29/88..„ 

02/29/88.... 

02/29/88.._ 

02/29/88.... 

02/29/88.... 

02/29/88.... 

02/29/88.... 

02/29/88.... 

02/29/88.... 

02/29/88.... 

02/29/88.... 

02/29/88.... 

02/29/88.... 

02/29/88.... 

02/29/88.... 

02/29/88.... 

02/29/88.... 

02/29/88.... 

02/29/88.... 

02/29/88.... 

02/29/88.... 

02/29/88.... 

02/29/88..... 

02/29/88..... 

02/29/88..... 

02/29/88 

02/29/88 


Name  of  Refund  Proceeding/Name  of  Refcind  /yjpicant 


Wenatchee  Petroleum  Company... 

Dirr  &  Bller  Oil  Company 

AP.  Stephenson  Oil  Company 

Tempiln  Oil  Company 

Fuller  Oil  Company.  Inc.... 

A.  Dutia  and  Sons.  Inc 


Sktomar  Di  Navigazione  S.P 

Grace  Development  Company.. 

Brewer  Chemical 

Embiricos  Shipping  Agency 

Osceola  Farms  Company 

Trapp  Rock  Industries 

Contirtental  Grain  Company 

Klmberly<3ark  Corporation 

Thos.  &  Jas.  Harrison  Ltd 

Statler  Tissue  Company 

Hekntley-Spear,  Inc . 


The  West  End  Brewing  Company.. 

Barrett  Mobile  Home 

Apcon  Corporation 

Semaon  Management 

Intemat'l  Flavors  &  Fragrance 

Amstar  Sugar  Corporation 

H-K  Contractors 

Thoraon,  Inc 

Scrivrter,  Inc 

Walker-Williams  Lumber  Co 

Carolina  Freight  Carriers  Corp  „ 

W.  Hodgman  &  Sons „. 

Speedway  Transportation 

C.W.  Matthews  Contracting 

NL  Industries,  Inc 

Compagnie  Beige  D'Affretemen .... 

Royal  Caribbean  Cruise  Liner 

Wiscassett  Mills  Company 

The  Tanner  Companies 

J.  R.  Simptot  Company ., 

Overseas  Enterprises,  Inc 

ConsteHatkHi  Line , 

Buffato  Bituminous 


Case  No. 


Thunderbird  Motor  Freight  Line 

Genesee  Leroy  Stone  Corporation „ 

Fertton  Farms,  Inc 

Marquette  Transportation  Company 

Blacktop  Constnjction  Company 

Mead  Paper-Publishing  Paper 

Admiral  Cruises,  Inc 

Liedtka  Tnjcking,  Inc 

Com  Construction  Company 

Fraser  Paper,  Limited 

CoMina  &  Aikman  Corporation 

LiTKoln  Pulp  &  Paper  Co.,  Inc 

Doech-King  Company 

Stepan  Company 

J.E-  Morgan  Knitting  Mills,  Inc 

Brown  Bakeries,  Inc 

Great  Salt  Lake  Minerals 

P &0 Lines,  Ltd 

Dunk)p  Tire  Corporatkm , 

Eastern  Fine  Paper,  Inc 

Megic  City  Tnjcking  Servne _ 

Pfizsf..  Inc 

A  Telchert  &  Sons „„ 

N-C  Paving „ 

Lewie  Brothers  Bakeries,  Inc 

Bauerly  Bros.,  Inc 

Whirlpool  Corporatkin 

Dresaer  Industries,  Inc . 


Bituminous  Materials  Company.. 


RF225-10990 

RF225-10991 

RF225-10992 

RF225- 10993 

RF225-10994 

R0272-12662 

ra)272-12663 

R0272-12669 

RO272-12810 

R0272-12844 

RD272-12844 

R0e72-13164 

RD272-13180 

RD272-13188 

RD272-13607 

RD272-13913 

RD272-13928 

RD272-13973 

R0272- 13994 

RD272-14010 

RO272-14034 

RO272-14036 

RD272-14U1 

RD272-U150 

RD272-t4343 

RDe72-14537 

RD272-14529 

RD272-14554 

R0272-14575 

R0272-14593 

RD272-14608 

RD272- 14948 

RD272-14968 

Rt3272- 14995 

RD272-15061 

RO272-15068 

RD272-15267 

RD272-15357 

RD272-15363 

RD272-15419 

RD272-15498 

RO272-15509 

RD272- 15570 

RD272-15755 

RO272-15800 

Fi0272-15878 

RD272-15947 

R0272-15999 

RD272-16007 

RO272-16209 

FID272-16210 

RD272-16285 

R0272-16291 

ROe72-16338 

RO272-16340 

R0272-16343 

RO272-16370 

RD272-16374 

R0272-16583 

RD272-16591 

R0272-16638 

RD272-16661 

R0872-16736 

R0272-16819 

RO272-17079 

RD272-17251 

R0272-15977 

RD272-15858 

RD272-15458 
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Refund  Appucations  Received— Continued 

[Week  of  February  26  to  March  4. 1968] 


Date  Received 


02/29/88... 

02/29/88... 

02/29/88... 

02/29/88... 

02/29/88... 

02/29/88... 

02/29/88... 

02/29/88... 

02/29/88.. 

02/29/88... 

02/29/88... 

02/29/88... 

02/29/88... 

02/29/88... 

02/29/88... 

02/29/88... 

02/29/88... 

02/29/88... 

02/29/88... 

02/29/88... 

02/29/88... 

02/29/88... 

02/29/88.. 

02/29/88... 

02/29/88.. 

02/29/88.. 

02/29/88.. 

02/29/88.. 

02/29/88.... 

02/29/88.... 

02/29/88.... 

02/29/88.... 

02/29/88.... 

02/29/88.... 

02/29/88.... 

02/29/88.... 

02/29/88.... 

02/29/88.... 

02/29/88.. 

02/29/88.. 

02/29/88.. 


02/29/88 

02/29/88 „. 

02/29/88 

02/29/88 

02/29/88 

02/29/88 

02/29/88 

02/29/88 

02/29/88 

02/29/88 

02/29/88 

02/29/88 

02/29/88 

02/29/88 

02/29/88 

02/29/88 

02/29/88 

02/29/88 

02/29/88...... 

02/29/88. 

02/29/88 

02/29/88 

02/29/88 

02/29/88 

02/29/88 

02/29/88 

02/29/88 

02/29/88 


Name  of  Refurxl  Proceeding/filaine  of  Refund  Applicant 


Westinghouse  Electric 

American  Standard,  inc 

EttUDi  Allen,  lr>c 

Cooper  Tire  &  Rutiber  Company . 

Chioigo  Pacific  Corporation 

Edward  M.  Chadboune,  Inc 

Coca  Cola  USA 

Gerald  N.  Stamp 

A.  C.  WidenfKXJse,  Inc — 

TN>ma8ton  Mills,  Inc 


Austin  Paving  Comparry . 

Wartwd  Transp.  Inc ™. 

MUf  ord  Management  Corporation .... 

Iceland  Steamship  Co.,  Inc 

Rissler  &  McMurray  Company 

StandanJ  Products  Cd.,  Inc 

American  Fnx:tose  Decatur,  Inc 

GuH  States  Asphalt 

C.  S.  IMcCrossan,  Inc 

Stone  Corrtainer  Corporation 

Airborne  Express,  Inc „., 

Delta  Woodside  Industries,  Inc , 

L^  Hoegh  &  Company 

Wtiite's  Mines,  Inc  _ 

Cascade  Construction.., 

Hardrives,  Inc _ 

W.  H.  Johns,  Inc . 

York  Shipping  Corporation.. 

The  Upjohn  Company . 


Kuwait  Maritime  Corporation :.„. 

Cotonia  Motor  Freightllnes -. 

Mount  Vemon  Mills,  Inc 

Fred  Weber,  Inc 

Owens-Coming  Fiberglas. 

CPC  International,  Inc 

Woods  Managenoent  Company 

Simpson  Paper  Company 

Roseau  Transport,  Inc „.. 

Bangladesh  Shipping  Corporation .... 
A.  P.  Green  Refractories,  Company. 

Nekoosa  Papers,  Inc 

Fort  Edward  Express  Co.,  Irtc 

Pacific  Steam  Navigation  Company . 
HouMer  Brothers  &  Company,  Ltd ... 

Fumess  Wrthy  (Chartering) „ 

Peter  Kiewrt  Sons 

Winkles  Tnx:ks,  Inc 

National  Spinning  Company,  Inc 

Al  Johnson  Construction 

Carlisle  Companies,  Inc „ „ 

Interstate  Container  Corporation 

J.  L  Heaty  Corwtixiction „ .. 

Uniroyal  HoWing.  Inc 

GraniteviHe  Cornpariy 

James  River  Corporation 

Nabisco  Brands,  Inc .» 

Brostrom  Shipping  Co.,  Ltd 

Dundee  Mids,  Inc ._ 

A.  Leander  McAlister  Trucking 

Henry  S.  Bristow  ..„ „_„.. .... 

Owens-Illinois . 

Central  Transport  Inc . 


Cat*  140. 


Lefvnar>-Roberts  Company ^ 

Walnut  Grove  Products 

Wilson  Freight  &  Strickland „_ 

E  L  Murphy  Trucking  Company 

Boss-Linco  Lines;  Inc 

Sam  Wood 

Ctwmpion  International  Corporation.. 


RD272-16739 

RD272-16177 

R0272-16157 

RD272-10651 

RD272-16017 

RD272-17354 

RD272-17315 

RD272-17309 

RD272-8329 

RD272-8199 

RD272-8212 

RD272-8334 

RD272-8337 

RD272-8344    . 

RD272-8737 

RD272-8750 

RD272-8865 

RD272-8868 

RD272-9078 

RD272-9294 

RD272-9331 

RD272-9616 

RD272-964e 

RD272-9681 

RD272-9879 

RD272-96M) 

RD272-963X 

RD272-9883 

RD272-9891 

RD272-9908 

RD272-9892 

RD272-9900 

RD272-9991 

RD272-10027 

RD272-10163 

RD272-10164 

RD272-10168 

RP272-10181 

RD272-10192 

RD272-10456 

RD272-10485 

RD272-10488 

RD272-10502 

RD272-10503 

RD272-10504 

RD272-10505 

RD272-10669 

RD272-10777 

RD272-10906 

RD272-11111 

RD272-11116 

RDe72-11138 

RD272-11140 

RD272-11241 

RD272-11244 

RD272-11245 

RD272-11300 

RD272-11454 

RD272-11493 

RD272-11680 

RD272-11705 

RD272-11952 

RD272-11977 

RD272-12140 

RD272-12182 

RD272-12184 

RD272-12183 

RD272-1224d 

RD272-12281 
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Refund  Appucations  Received— Continued 

[Week  of  Febmary  26  to  March  4,  19881 


Date  Received 


02/29/88.... 
02/29/88.... 
02/29/88.... 
02/29/88.... 
02/29/88.... 
02/29/88.... 
02/29/88.... 
02/29/88... 
02/29/88.... 
02/29/88.... 
02/29/88.... 
02/29/88.... 
02/29/88.... 
02/29/88.... 
02/29/88.... 
02/29/88.-... 
02/29/88.... 
02/29/88.... 
02/29/88.... 
02/29/88.... 
02/29/88..., 
02/29/88.... 
02/29/88.... 
02/29/88.... 
02/29/88.... 
02/29/88.... 
02/29/88.... 
02/29/88.... 
02/29/88:... 

02/29/88 

02/29/88 

02/i5/88 

02/29/88 

02/29/88 

02/20/88..... 

03/04/88 

05/05/86 

01/19/88 

01/19/88 

01/19/88 

01/19/88 

01/19/88 

01/19/88..,.. 
01/19/88..... 

01/19/88 

03/03/88 

03/03/88 

03/03/88„... 


Name  of  Refund  Proceeding/Name  of  Refund  Applnant 


K  4  K  Transport  Corporation 

G.  G.  Parsons  Tmcking  Company  ..„ 

Duininck  Companies 

Dean  Foods  Company 

Premark  International 


United  Technotogies  Corporation . 

Arizona  Electric  Power 

Arch  Mineral 

Ettiyl  Corporation 

Colowyo  Coal  Company.. 


Koppers  Company,  Incorporated 

J.  M.  Hut)er  Corporation „ 

Trapper  Mining  lfKX>rporated 

Mack  Trucks,  Incorporated 


Ohio  Coal  &  Constatction  Corp 

Missouri  Mining,  Incorporated 

Deere  &  Company 

LIqukJ  Carbonk;  Industries 

Ingersoll-Rand  Company 

Kerite  Company 

Pennwalt  Corporation 

Scripps  Howard.. 


Firestone  Tire  &  Rubber  Company 

Hallmark  Cards „ 

Hanson  Industries 

Advance  Publications,  Inc 

Liggett  &  Myers  Tobacco  Company.... 

Ben  Franklin  Store,  Inc 

Conwood  Company 

Armstrong  Tire  Company 

Morton  Thkjkol  Incorporated....... „.. 

Hartz  Mountain  Corporation 

Kawneer  Company,  Inc 

National  Standard  Company .' 

Cyprus  Yampa  Valley  Coal  Compariy . 

Cone  Mills  Corporation 

Tempiin  Oil  Company .^ 

Haney  Oil  Company 

Haney  Oil  Company 

Haney  Oil  Company 

Franklin  County  Oil  Company 

Franklin  County  Oil  Company. j... 

Lunde  Fuel  &  Oil  Supply 

Lunde  Fuel  &  Oil  Supply 

Lunde  Fuel  &  Oil  Supply  ..„ 

Chesapeake  &  Potomac  Tel.  Co 

Amax  Copper,  Inc 

Kennecott  Corporation 


Case  No. 


RD272-12307 

RD272-11290 

RD272-12349 

RD272-12577 

RD272-08625 

RD272-09183 

RD272-09358 

RD272-09491 

RD272-09658 

RD272-09955 

RD272-10162 

RD272-10928 

RD272-11482 

RD272-11984 

RD272-12126 

RD272-12127 

RD272-13135 

RD272-13159 

RD272-13170 

RD272-13176 

RD272-13486 

RD272-13524 

RD272-13927 

RD272-14135 

RD272-15000 

RD272-15364 

RD272-15458 

RD272-15494 

RD272-15118 

RD272-15953 

RD272-16063 

RD272-16588 

RD272-16752 

RD272-17314 

RD272-17358 

RF299-80 

RF225-10995 

RF225-10996 

RF225- 10997 

RF225-10998 

RF225-10999 

RF225-11000 

RF225-11001 

flF225-11002 

RF225-11003 

RF272-8718 

RF272-9615 

RF272-12164 


IFR  Doc.  88-12172  Filed  5-31-88;  8:45  am] 

aUUNQ  COOC  C4S0-01-II 


Issuance  of  Decisions  and  Orders; 
Week  of  February  29  Through  March  4, 
1988 

During  the  week  of  February  29 
through  March  4. 1988,  the  decisions  and 
orders  summarized  below  were  issued 
with  respect  to  aiipiications  for  relief 
filed  with  the  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy. 
The  following  summary  also  contains  a 
list  of  submissions  that  were  dismissed 
by  the  Office  of  Hearings  and  Appeals. 


Appeal 

Teiranova,  Seeger  &  Galeziowski,   3/2/ 
88,  KFA-0163 

The  DOE  issued  a  Decision  and  Order 
granting  Appellant  Terranova,  Seeger 
and  Galeziowski's  appeal  from  a  denial 
of  a  Freedom  of  a  Information  Act 
request  issued  to  it  by  the  Idaho 
Operations  Office  (Idaho).  That 
determination  stated  that  the  requested 
documents  are  not  contained  inthe  files 
at  Idaho.  Because  the  original  request 
stated  Appellant's  belief  that  the 
documents  are  contained  in  the  files  at 
.the  Oak  Ridge  Operations  Office  (Oak 


Ridge),  the  matter  was  referred  to  the 
Freedom  of  Information  Office  at  Oak 
Ridge. 

Remedial  Order 

Elk  Trading  Company  and  Neal  Davis, 
2/29/88,  HRO-0286  ^ 

Elk  Trading  Company  (Elk)  and  Neal 
Davis  (Davis)  objected  to  a  PRO  issued 
jointly  to  them  by  the  Economic 
Regulatory  Administration  (ERA)  on 
March  11, 1985.  After  considering  the 
respondents'  objections,  the  DOE  found 
that  the  firm  had  violated  the  layering 
regulations  set  forth  in  10  CFR  212.186 
by  reselling  crude  oil  at  increased  prices 
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without  providing  the  services  | 

traditionally  and  historically  associated 
with  the  resale  of  crude  oil.  In  addition, 
the  DOE  found  Neal  Davis  personally 
liable  for  the  overcharges,  because  he 
conducted,  directed  and  controlled  EUc 
and  personally  benefitted  from  the 
layered  transactions.  Accordingly,  the 
DOE  concluded  that  the  Proposed 
Remedial  Order  should  be  issued  as  a 
Bnal  order  and  directed  Elk  and  Davis  to 
remit  $11,473,148.92.  plus  interest,  to  the 
DOE 

Interlocutory  Order 

Economic  Regulatory  Administration, 
Kenneth  Walker,  Southwestern 
States  Marketing  Corp.,  3/338, 
KRZ-0071,  KRR-0034,  KRZ-0072, 
KRZ-0070,  KRZ-0069,  KRZ-0074, 
KRX-0041,  andKRX-4)042 
The  Office  of  Hearings  and  Appeals 
issued  a  consolidated  decision  ruling  on 
a  number  of  motions  that  had  been  filed 
by  the  Economic  Regulatory 
Administration,  Kenneth  Walker  and 
Southwestern  States  Marketing  Corp.  in 
an  enforcement  proceeding  based  on  a 
Proposed  Remedial  Order  issued  jointly 
to  Walker  and  Southwestern  States. 
After  disposing  of  a  number  of  minor 
procedural  motions,  OHA  analyzed  the 
voluminous  documentary  evidence 
Walker  had  submitted  in  support  of  his 
contention  that  he  should  not  be  held 
personally  liable  for  any  overcharges 
allegedly  caused  by  Southwestern 
States.  Walker  maintained  that  the 
evidence  showed  that  he  was  not  the 
"central  figure"  involved  in  the  alleged 
overcharges.  OHA  concluded  that 
Walker's  documentary  evidence  failed 
to  rebut  thepr/JBo/ac/e  case  established 
by  the  ERA.  However,  OHA  determined 
that  there  was  a  factual  dispute  on 
certain  aspects  of  the  nature  of  Walker's 
role  in  the  firm  during  the  audit  period. 
The  OHA  ordered,  sua  sponte,  that  an 
evidentiary  hearing  be  convened  at 
which  Walker  could  testify  concerning 
the  factual  dispute  about  the  nature  of 
his  role  in  Southwestem's  crude  oil 
reselling  tictivities,  and  whether  he  was 
the  "central  figure"  as  alleged  in  the 
PRO.  Provision  was  also  made  for  the 
presentation  of  oral  argiunents  on  the 
other  contested  issue  at  the  conclusion 
of  the  evidentiary  hearing. 

Refund  Applications 

AJ'.  Rodrigues  Orchard,  et  oL  3/1/88, 
RF272-2158.  et  aL 
The  DOE  issued  a  Decisioa  and  Order 
approving  33  Applicadoas  for  Refund 
bora  crude  oil  overcharge  funds.  The  33 
claimants  were  fanners  luho  used  either 
contemporaneous  record*  or  the  USDA 
formula  to  derive  the  aunber  of  gallons 


of  petroleum  producls  they  vaed  daring 
the  period  August  19, 1973  through 
January  27, 1981.  Because  the  claimants 
relied  on  the  end-user  presumption,  they 
were  not  required  to  demonstrate  injury. 
A  total  of  $645  was  approved  in  this 
Decision  and  Order. 

Brown  Trucking  Co.  et  al.,  3/1/88. 
RF272-6,  et  al. 
The  DOE  issued  a  Decision  and  Order 
granting  refunds  to  45  claimants  who 
filed  Applications  for  Refund  under 
OHA's  Subpart  V  crude  oil  overcharge 
refund  proceedings.  Each  applicant 
provided  evidence  of  the  volume  of 
refined  petrolemn  products  that  it 
purchased  during  the  period  August  19, 
1973  through  January  27, 1981.  As  end- 
users  of  petroleum  products,  the 
claimants  were  presumed  to  have  been 
injured  as  a  result  of  the  crude  oil 
overcharges.  The  refunds  granted 
totalled  $14,021. 

CL  Richardson,  et  al.,  3/4/88,  RF272- 
2155.  et  al. 

The  DOE  issued  a  Decision  and  Order 
approving  4  Applications  for  Refund 
fi-om  crude  oil  overcharge  funds.  The  4 
claimants  were  farmers  who  used 
different  USDA  formula  (gallons/acre/ 
year]  to  derive  the  nimiber  of  gallons  of 
petroleum  products  they  used  to 
cultivate  various  crops  during  the  period 
August  19, 1973  through  January  27, 
1981.  Because  the  claimants  reUed  on 
the  end-user  presumption,  they  were  not 
required  to  demonstrate  injury.  A  total 
of  $57  was  approved  in  this  Decision 
and  Order. 

Charles  Butterfield  et  al.,  2/29/88, 
RF272-4856,  et  ai 
The  DOE  issued  a  Decision  and  Order 
granting  refunds  from  crude  oil 
overcharge  funds  to  50  applicants  based 
on  their  respective  purchases  of  refined 
petroleum  products  during  the  period 
August  19, 1973  through  January  27, 
1961.  Each  applicant  used  the  products 
for  various  agricultural  activities,  and 
each  calculated  its  claim  either  by 
consulting  actual  purchase  records  or  by 
estimating  its  consumption  based  on  the 
acres  it  farmed.  Each  applicant  was  an 
end-user  of  the  petroleum  products  it 
claimed,  and  therefore  was  presumed 
injiu-ed.  The  sum  of  the  refunds  granted 
in  this  Decision  is  $950.  All  of  the 
claimants  will  be  eligible  for  additional 
refunds  as  additional  crude  oil 
overcharge  fainds  become  available. 

Getty  Oil  Company/Harold's  Skelly,  et 
al:,  3/3/88,  RF2e5-1905,  et  al. 
The  DOE  iasued  a  Decision  and  Order 
concemiof  23  Applications  for  Refund 
filed  by  rescAlaci.  retailers  and  end-users 
of  products  covered  by  a  Consent  Order  . 


that  the  DOE  entered  with  Getty  Oil 
Company.  Each  applicant  submitted 
information  indicating  the  volume  of 
Getty  jobbers/distributors  during  the 
consent  order  period.  In  20  of  these 
cases,  the  applicants  were  eligible  for  a 
claim  below  the  $5,000  threshold.  In  the 
remaining  three  cases,  the  applicants 
elected  to.  limit  their  claims  to  $5,000. 
The  sum  of  the  refunds  approved  in  this 
Decision  is  $71,370,  representing  $35,213 
in  principal  and  $36,157  in  accrued 
interest. 

Getty  Oil  Company/Sheet's  Getty,  et  al., 
3/3/88,  RF265-1174,  et  al 

The  DOE  issued  a  Decision  and  Order 
concerning  50  Applications  for  Refund 
filed  by  resellers  or  retailers  of  products 
covered  by  a  Consent  Order  that  the 
DOE  entered  with  Getty  Oil  Company. 
Each  applicant  submitted  information 
indicating  the  volume  of  Getty  refined 
petroleum  products  that  were  indirectly 
purchased  irom  Getty  jobbers/ 
distributors  during  the  consent  order 
period.  In  48  of  these  cases,  the 
applicants  were  eligible  for  a  claim 
below  the  $5,000  threshold.  In  the 
remaining  two  cases,  the  applicant 
elected  to  limit  its  claim  to  ^,000.  llie 
sum  of  the  refimds  approved  in  this 
Decision  is  $i3Z333,  representing 
$65,290  in  principal  and  $67,043  in 
accrued  interest. 

Harold  Ritter.  et  al.,  3/1/88,  RF272-4250, 
etal. 

The  DOE  issued  a  Decision  and  Order 
granting  refunds  from  crude  oil 
overcharge  funds  to  45  applicants  based 
on  their  respective  purchases  of  refined 
petroleum  products  during  the  period 
August  19, 1973  through  January  27, 
1981.  Each  ai^ilicant  used  the  products 
for  various  agricultural  activities,  and 
each  calculated  its  claim  by  estimating 
it»  consumption  based  <m  the  acres  it 
farmed  utilinng  the  USDA's  national 
average  of  23.8  gallons/acre/year  of 
petroleum.  Each  appticant  was  an  end- 
user  of  the  products,  and  therefore  is 
presumed  to  have  been  injured.  The  sum 
of  the  refunds  granted  in  this 
determination  is  $1,134. 

Hill  House  Apartments  et  al..  2/29/88, 
RF272-4869.  et  al. 

The  DOE  issued  a  Decision  and  Order 
granting  refunds  from  crude  oil 
overcharge  funds  to  26  apartment 
buildings  based  on  their  respective 
purchases  ti  refined  petrolemn  products 
during  the  period  August  19, 1973 
through  January  27, 1981.  Eadi  appboant 
was  an  end-user  of  petroleum  products, 
and  calculated  its  claim  either  by 
consulting  actual  purchase  records  or  by 
estimating  its  consumption  based  on 


annual  usuage  or  partial  records.  As 
end-users,  each  applicant  was  presumed 
injured.  The  sum  of  the  refunds  granted 
in  this  Decision  is  $4,505.  All  of  the 
claimants  will  be  eligible  for  additional 
refunds  as  additional  crude  oil 
overcharge  funds  become  eligible. 

Larry  L  Gee,  et  al.,  3/3/88.  RF272-3326. 
etal. 

The  DOE  issued  a  Decision  and  Order 
granting  refunds  from  crude  oil 
overcharge  funds  to  49  applicants  based 
on  their  respective  purchases  of  refined 
petroleum  products  during  the  period 
August  19, 1973  through  January  27, 
1981.  Each  appUcant  used  the  products 
for  various  agricultural  activities,  and 
each  determined  its  claim  by  estimating 
its  consumption  based  on  the  acres  it 
farmed.  Each  applicant  was  an  end-user 
of  the  products  it  claimed,  and  therefore 
was  presumed  injured  by  the  DOE.  The 
sum  of  the  refunds  granted  in  this 
Decision  is  $941.  All  of  the  claimants 
will  be  eligible  for  additional  refunds  as 
additional  crude  oil  overcharge  funds 
become  available. 

Lawrence  R.  Hlad.  et  al..  3/1/88.  RF272- 
3810.  et  al. 

The  EKDE  issued  a  Decision  and  Order 
granting  refunds  from  crude  oil 
overcharge  funds  to  31  applicants  based 
on  their  respective  purchases  of  refined 
petroleum  products  during  the  period 
August  19, 1973  through  January  27, 
1981.  Each  applicant  used  the  products 
for  various  agricultural  activities,  and 
each  determined  its  claim  either  by 
consulting  actual  purchase  records  or  by 
estimating  its  consumption  based  on  the 
acres  it  farmed.  Each  applicant  was  an 
end-user  of  the  products  it  claimed,  and 
therefore  was  presumed  injured  by  the 
DOE.  The  sum  of  the  refunds  granted  in 
this  Decision  is  $1,971. 

Marathon  Petroleum  Co./John  H.  White, 
3/3/88,  RF250-2456.  RF250-2457 
The  DOE  issued  a  Decision  and  Order 
concerning  two  Applications  for  Refund 
bom  the  Marathon  Petroleum  Company 
consent  order  fund  filed  by  John  VL. 
White  d/b/a  Port  Oil  Company.  White, 
a  reseller  of  Marathon  motor  gasoline 
and  middle  distillates,  elected  to  file  its 
refund  applications  based  upon  the  35 
percent  presumption  of  injury 
methodology  set  forth  in  the  order 
implementing  procedures  for  disbursing 
the  Marathon  fund.  Because  White  sold 
its  operations  to  Marathon  in  April  1979, 
it  was  eligible  lor  a  refund  based  only 
on  its  purchases  of  Marathon  product 
prior  to  that  time.  The  total  refund 
granted  was  $55,068,  representing 
$$7,985  in  principal  and  $7,063  in 
interest 


Mobil  Oil  Corp./Featherstone  Service 
Station,  Inc.,  Kenneth  W.  Boyd.  Gas 
'NSave.  Inc.,  3/3/88,  RF225-9216, 
RF225-9217,  RF225-9377,  RF225- 
9378,  RF225-9379,  RF225-9380, 
RF225-10860,  RF225-10977,  RF225- 
10978, 
The  DOE  issued  a  Decision  and  Order 
granting  three  Applications  for  Refund 
from  the  Mobil  Oil  Corporation  escrow 
account  filed  by  resellers  of  Mobil 
refined  petroleum  products.  In  the  Mobil 
proceeding,  applicants  may  choose  to 
either  rely  on  the  presumptions  set  forth 
in  Mobil  Oil  Corp.,  13  DOE  f  85,339 
(1985)  [Mobil],  or  they  may  choose  to 
submit  documentation  demonstrating 
that  they  were  injured  to  a  greater 
extent  than  .the  average  reseller.  In  the 
cases  of  the  three  claimants,  each 
elected  to  submit  additional 
documentation  in  an  effort  to 
demonstrate  injury.  TTie  DOE,  however, 
did  not  accept  the  approximated  banks 
of  unrecouped  increased  product  costs 
submitted  by  the  firms,  finding  that  the 
annual  data  underlying  these  banks  was 
inadequate.  In  Mobil,  however, 
applicants  who  are  unable  to  rebut  the 
presumptions  of  injury  and  who  do  not 
conclusively  demonstrate  that  they  were 
injured  are  still  eligible  for  a  refund.  The 
DOE  therefore  reviewed  the  present 
applications  to  insure  that  all  necessary 
information  had  been  provided  for  a 
refund  under  the  level-of-distribution 
presumption,  and  found  that  it  was. 
According,  the  three  Applications  for 
Refund  were  granted.  The  total  amount 
approved  in  the  Decision  and  Order  was 
$11,218,  representing  $8,965  in  principal 
plus  $2,163  in  interest. 

Mobil  Oil  Corp./Peninsula  Fuel 
Company,  3/2/88.  RF22S-10963 
The  DOE  issued  a  Decision  and  Order 
approving  a  refund  application  in  the 
Mobil  Oil  Corporation  special  refund 
proceeding  filed  by  Peninsula  Fuel 
Company,  a  reseller  of  Mobil  middle 
distillates  during  the  consent  order 
period.  OHA  adjusted  Peninsula's  claim 
to  exclude  the  gallons  of  middle 
distillates  it  purchased  after  the 
decontrol  date  of  that  product.  In 
accordance  with  the  procedures  outlined 
in  the  Mobil  Oil  Corporation,  13  DOE 
1185,339  (1985),  the  OHA  determined  that 
Peninsula  should  receive  a  refund 
totalling  $2,619  ($2,110  in  principal  plus 
$509  in  accrued  interest). 

Norbert  Robben  et  al..  3/1/88.  RF272- 
5270.  et  al. 
The  DOE  issued  a  Decision  and  Order 
granting  refunds  from  crude  oil 
overcharge  funds  to  15  applicants  based 
on  their  respective  purchases  of  refined 
petroleum  products  du^ng  the  period 
August  19, 1973,  through  January  27, 


1981.  Each  applicant  used  the  products 
for  various  agricultural  activities.  Each 
appUcant  determined  its  volume  claim 
either  by  utilizing  actual  purchase 
records  from  the  crude  oil  price  control 
period  or  by  estimating  its  petroleum 
consumption  during  that  period  based 
on  the  acres  it  fanned.  Each  applicant 
was  an  end-user  of  the  products  it 
claimed  and  was  therefore  found  injured 
based  upon  the  end-user  presumption  of 
injury.  The  sum  of  the  refimds  granted  in 
this  Decision  is  $755. 

Our  Own  Hardware  et  al..  3/2/88, 
RF272-4496,  et  al. 

The  DOE  issued  a  Decision  and  Order 
granting  refunds  from  crude  oil 
overcharge  funds  to  9  applicants  based 
on  their  respective  purchases  of  refined 
petroleum  products  during  the  period 
August  19, 1973  through  January  27, 
1981.  Each  applicant  used  the  products 
for  various  agricultural  activities  or  in 
operating  small  businesses.  Each 
apphcant  determined  its  volume  claim 
either  by  utilizing  actual  purchase 
records  bom  the  crude  oU  price  control 
period  or  by  estimating  its  petroleum 
consumption  during  that  period.  Each 
applicant  was  an  end-user  of  the 
products  it  claimed,  and  therefore  was 
found  injured  based  upon  the  end-user 
presumption  of  injury.  The  sum  of  the 
refunds  granted  in  this  Decision  is  $232. 

Phillips  Brothers  et  al.,  3/4/88,  RF272- 
47^,  etal. 

The  DOE  issued  a  Decision  and  Order 
granting  refunds  bom  crude  oil 
overcharge  funds  to  44  applicants  based 
on  their  respective  purchases  of  refined 
petroleum  products  during  the  period 
August  19, 1973  through  January  27, 
1981.  Each  applicant  used  the  products 
for  various  agricultural  activities,  and 
calculated  its  claim  either  by  consulting 
actual  purchase  records  or  by  estimating 
its  consumption  based  on  the  acres  it 
fanned.  Each  applicant  was  an  end-user 
of  the  products  it  claimed  and  therefore 
was  found  injured  based  upon  the  end- 
user  presumption  of  injury.  The  sum  of 
the  refunds  granted  in  this  Decision  is 
$1,454. 

Roger  Kratzke,  et  al..  3/3/88,  RF272- 
3864,  et  al 

The  DOE  issued  a  Decision  and  Order 
granting  refunds  from  crude  oil 
overcharge  funds  to  31  applicants  based 
on  their  respective  purchases  of  refined 
petroleiun  products  during  the  period-  _.^- 
August  19, 1973  through  January  27, 
1981.  Each  appUcant  used  the  products 
for  various  agricultural  activities,  and 
calculated  its  claim  either  by  consulting 
actual  purchase  records  or  by  estimating 
its  consumption  based  on  the  acres  it 
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fanned.  Each  applicant  was  an  end-user 
of  the  products  it  claimed,  and  therefore 
was  found  injured  based  upon  the  end- 
user  presumption  of  injury.  The  sum  of 
the  refunds  granted  in  this  Decision  is 
$1,244. 

Standard  Oil  Co.  (Indiana) /North 
Carolina.  3/2/88,  RQ251^16 

The  DOE  issued  a  Decision  and  Order 
regarding  an  Application  for  Refund  in 
the  Standard  Oil  Co.  (Indiana)  [Amoco 
II)  second-stage  refund  proceeding  filed 
by  the  State  of  North  Carolina.  In  its 
application.  North  Carolina  proposed  to 
spend  $540,000  of  its  Amoco  monies  on 
three  programs:  An  advertising  program 
designed  to  promote  the  State's  fuel  oil 
tune-up  rebate  program:  a  plan  to 
produce  30,000  information  packets  on 
fuel-efficient  driving  for  distribution  at 
car  care  clinics;  and  a  program  of 
workshops,  seminars,  and  technical 
assistance  to  improve  the  fuel-efficiency 
of  farm  machinery  on  North  Carolina 
farms.  In  reviewing  North  Carolina's 
proposed  plan,  the  DOE  found  that  each 
program  proposed  by  the  State  was 
restitutionary  in  that  it  would  either 
promote  energy  conservation  or  reduce 
energy  costs  to  injured  consumers  of 
petroleimi  products,  or  both. 
Accordingly,  North  Carolina  was  I 

granted  $540,000  ($482,143  principal  plus 
$57,857  interest)  in  Amoco  II  monies  for 
the  programs.  i 

Standard  Oil  Co.  (Indiana)/Rosebud 
Sioux  Tribe.  3/2/88,  RQ21^32 

Tlie  DOE  issued  a  Decision  regarding 
a  second-stage  refund  application  filed 
by  the  Rosebud  Sioux  Tribe  in  the 
Standard  Oil  Co.  (Indiana)  (Amoco) 
second-stage  refund  proceeding.  In  its 
application,  the  Rosebud  Sioux  Tribe 
proposed  to  spend  Amoco  monies  to 
supplement  its  Low  Income  Home 
Energy  Assistance  Program.  The  DOE 
determined  that  the  Tribe's  proposed 
plan  would  provide  restitution  to  tribal 
members  injured  in  their  purchases  of 
refined  petroleum  products  during  the 
period  of  price  controls.  Accordingly, 
the  DOE  granted  the  Rosebud  Sioux 
Tribe  a  refund  of  $3,080  from  the 
Standard  Oil  Co.  (Indiana)  escrow         j 
account.  | 

Wayne  Corporation,  3/4/88,  RF272-126S 

The  DOE  issued  a  Decision  and  Order 
granting  an  Application  for  Refund  from 
crude  oU  overcharge  funds  based  on  the 
applicant's  purchases  of  refined 
petroleum  products  dining  the  period 
August  19, 1973  through  January  27. 1981 
(the  Settlement  Period).  To  estimate  its 
purchase  volume  between  1973  and 
1977,  the  applicant  extrapolated  &om 
actual  purchase  data  that  was  available 


for  the  years  1978  through  1 
refund  gMBted  in  this  De*^ 

Dismissals 

The  following  submissions  were 
dismissed: 


Mmw 

Gate  No. 

B.C.  ShuchKt  Inc 

LJ.  ^4ovat^  Oil  Co.- 

McCaU  Oil  &  Chamical  Con> 

RF22S-1000 
RF22S-10211 

RF252-1 

nF225-10975. 

Reliable  Fuel  Supply  Co. h 

RF22S-10076 
Rf 225-10023 

SfXitti  Raldifi,  d/b/a  MUdtoUxMn 
Oil  Co.. 

RF263-37 

Copies  of  the  full  text  of  th^e 
decisioHe  eitd  orden  Ae  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  lE-234, 
Forrestal  Building,  1000  Independence 
Avenue  SW.,  Washington,  DC  20585, 
Monday  through  Friday,  between  the 
ho«9  of  1:00  p.m.  and  5KX)  p.m.,  except 
federal  holidays.  They  are  also  available 
in  Energy  Management:  Federal  Energy 
Guidelines,  a  commercially  published 
loose  leaf  reporter  system. 
May  24. 1988. 
George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 
[FR  Doc.  88-12173  Filed  5-31-88:  8:45  am) 
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Issuance  of  DedskMis  and  Orders; 
Week  of  March  7  Through  March  11, 
1988 

During  the  vreek  of  Matt:h  7  through 
March  11, 1988,  the  decisions  and  orders 
summarized  below  were  issued  with 
respect  ta  appeals  and  applications  for 
other  rehef  filed  with  the  Office  of 
Hearings  and  Appeals  of  the 
Department  of^ergy.  The  following 
summary  also  contains  a  Ust  of 
submissions  that  were  dismissed  by  the 
Office  of  Hearings  and  Appeals. 

Appeal 

U.S.  West  Information  Systems,  3/11/88, 
KFA-016 
U.S.  West  btformation  Syatams  filed 
an  Appeal  from  a  partial  denial  by  the 
Freedom  of  Information  Officer  of  the 
Idaho  Operations  Office  of  a  Request  for 
Information  Act.  In  considering  the 
Appeal,  the  DOE  found  that  an  adequate 
search  had  been  made  and  that  the 
documents  sought  do  not  exist 

Petition  for  Special  RadieN 

Texas,  3/7/88,  KEG-0OS6 

The  DOE  issued  a  Decision  and  Order 
concerning  a  Petition  for  Special 
Redress  submitted  by  the  State  of 


Texas.  The  State  soitght  permission  to 
use  Stripper  Well  monies  for  a  project  , 
which  the  DOE'S  Assistant  Secretary  for 
Conservation  and  Renewable  Energy 
had  held  to  be  inconsistent  with  the 
t^rms  of  the  Stripper  Well  Settlement 
Agreement.  The  DOE  disapproved 
Texas'  proposal  to  use  3.9  million  to 
conduct  research  supporting  Texas'  bid 
to  have  the  Super  Conducting 
Supercollider  (SSC)  located  in  Texas.  In 
reaching  this  determination,  the  DOE 
found  that  Texas  should  not  be 
permitted  to  use  Stripper  Well  funds  for 
SSC  site  research,  because  site  research 
would  not  yield  energy-related  benefits 
for  injured  Texans,  and  because  Stripper 
well  funds  shooM  not  be  used  for 
advocacy  purposes.  Accordingly,  Texas' 
Petition  for  Special  Redress  was  denied. 

Motion  for  discovery 

Lajet,  Inc.,  et  ai.  Economic  Regahtary 
Administration,  3/10/88,  KRD-0470. 
KRLHM71 
Lalet,  Inc.  (LaJet),  Lajet  Petroleum 
Company  (LPC)  and  Texas  Napco,  Inc. 
(Texas  Napco)  filed  a  Motion  for 
Discovery  in  connection  with  their 
Statement  of  Objections  to  the  Proposed 
Remedial  Order  (PRO)  which  the 
Economic  Regulatory  Administration 
(ERA)  issued  to  them  on  January  22, 
1987.  The  DOE  denied  the  respondents' 
request  for  information  contained  in 
OHA  proceedings  involving  Kern 
County  Refinery,  Inc.,  based  on  the  fact 
that  the  requested  material  had  not  been 
shown  to  be  relevant.  The  DOE  also 
denied  the  respondents  access  to 
documents  pertaining  to  an  affidavit  of 
Neal  Myers,  President  of  Mellon  Energy 
Products  Company,  which  was  used  by 
the  ERA  to  support  the  findings  made  in 
the  PRO.  The  DOE  found  that  the 
respondents  had  not  demonstrated  that 
there  was  a  compelling  need  to  probe 
the  dehberative  processes  of  agency 
officials  involved  in  the  preparation  of 
the  affidavit.  The  DOE  rejected  as 
unnecessary  the  respondents  request  for 
additional  materials  explaining  the 
PRO'S  calculations  of  overcharges.  The 
respondents'  requests  for 
contemporaneous  construction 
discovery  of  10  CFR  211.67  (e)  and  (d). 
and  S  205.202  were  denied  on  the 
grounds  that  they  had  not  demonstrated 
that  these  regulations  were  so 
ambiguous  that  this  discovery  was 
relevant  and  necessary.  Accordingly, 
respondents'  Motion  for  Discovery  was 
denied. 

The  DOE  also  denied  a  Motion  for 
Discovery  submitted  by  the  ERA.  If 
found  that  the  ERA  had  already 
established  by  a  preponderance  of  the 
evidence  that  LPC  continued  Lajet's 


refinmg  besuiess.  It  dkerefbre  concluded 
that  it  was  not  necessary  to  grant  the 
EKA  dfseovery  on  this  issue. 

Refund  AppUcatioa 

Apeo  Oil  CarpJTum^ates  Petroleum 
Ca,  Inc.,  3/10/88,  RFB3-13t 
The  DOE  issued  a  Decismn  and  Order 
cencemin;  an  Application  for  Refund 
filed  by  Two  States  Petroleum 
Company,  Ina  Two  States,  a  motor 
gasoline  and  dietmate  fiieloil  reseller, 
sou^t  a  portion  of  the  settlement  fund 
obtained  by  the  DOE  through  a  consent 
ordered  entered  into  wflh  Apco  Oil 
Corporation.  The  DOE  granted  Two 
States  a  refund  of  $8,9X5.  representing 
$5,743  in  principal  plus  ^,17Z  in  interest 
based  upon  the  firm's  motor  gasolfne 
purchases.  That  portion  of  Two  States' 
claim  which  was  based  upon  its 
distiffate  fiiet  oil  purchases  was  denied, 
because  it  was  not  siqiported  by  a 
demonstcadon  of  injury. 

Daughter^  Coal  Company,  ka.,  3/9/88, 
BFZ72-32S& 
The  DOE  issued  a  Decisnnrand  Order 
granting  as^^iUcatioo  for  R^tmd  bom 
crude  oil  overcharge  funds.  The 
applicant  was  a  coal  mining  company 
that  used  fiiel  invoices  to  detenoine  the 
amount  of  petroleum  prodimta  it 
purchased  during  the  period  August  19v 
1973  through  fanuary  27, 19B1.  As  an 
end-user,  the  applicant  was  entitled  to 
receive  a  refund  of  its  full  volumetric 
share.  The  refund  granted  in  this 
Decision  is  $590. 

Fred  Potteiger,  et  ai,  mo/m  RRTZ- 
5529  etal. 
The  DOE  issued  a  Decision  and  Order 
granting  refunds  to  50  claimants  that 
filed  Applications  for  Refund  in  OHA's 
Subpart  crude  oil  overcharge  refund 
proceedings.  Each  applicant  provided 
evidence  of  the  vehune  of  refined 
petroleum  products  it  purchased  daring 
the  period  August  19, 1973  through 
January  27, 1981.  As  agricultural  end- 
users  of  petroleum  products,  all  the 
claimants  were  presumed  have  been 
injured  as  a  result  of  the  overcfanges. 
The  refunds  granted  totafled  $1,875. 

George  Verhoeven  Feed  Co.,  3/9/88, 
RF272-9Q7 

The  DOE  issued  a  Decision  and  Order 
granting  an  Appiicatien  for  Refund  from 
crude  c^  oveniharge  funds  based  on  the 
applicant's  purchases  of  refined 
petroleum  products  during  the  period 
August  19;^  1973  threagH  Janaary  27, 1981 
(tke  setdement  period  To  estbnate  its 
fuel  pmchase  volume,  the  ^plicant 
divided  itsmiteege  figure  for  the 
settkamit  period  by  a  fuel  efficiency 
estimate  of  5  miles  per  gallon  far  its 
trucks  and  15  miles  per  gallon  for  its 
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automobiles.  The  refimd  granted  m  t&is 
Decision  is  ^74. 

Getty  Oil  Company/Howell  OH 
Compaay.  3/10/8A.EF265-1031, 
RF265-1032 
The  DOE  issued  a  Decisien  ouJ  Order 
concerning  two  Applicatiens  foe  Refiind 
filed  by  a  firm  that  operated  as  a 
consignee  agent  of  Getty  motor  gasoline 
and  middle  distillates  during  the  consent 
order  period.  OHA  determined  that  the 
applicant  demoastcated  that  a 
experienced  a  decline  in  its  market 
share  for  motor  gssoline/middle 
distillates  and  therefore  was  injured  by 
Gettsr's  actions.  The  total  refund 
approved  in  this  Decision  is  $73Ql 
representing  $380  in  principal  and  $370 
in  accrued  interest. 

Getty  Oil  Coapany/Utica  6- 1  Service 
Station,  et  aL  3/08/88.  RF26B-7SB,. 
etal. 

The  DOE  issued  a  Decisua  aad  Order 
concerning  14  Applications  for  Refimd 
filed  by  resellers  and  retailers  of 
products  covered  by  a  consent  order 
that  the  DOE  entered  into  writh  Getty  Oil 
Company.  Each  appficant  submitted 
infbrmetion  indicating^  the  vohmie  of  its 
Getty  porchases.  fo  one  of  these  cases, 
the  app^caat  was  eligible  for  a  claim 
below  the  fi,000  small  claims  tlneshold. 
In  the  remaining  13  cases,  the  appticants 
eleeted  to  limit  their  claims  to  $5,000. 
The  sum  of  the  refimds  approved  in  this 
Decision  is  $73,198^  representing  $38,114 
in  prindpai  and  $37,084  in  accrued 
interest 

Good  Hope  Refineries /Kent  Oil  &■ 
Trading  Company,  Good  Hop^ 
Refineries/Apex  Oil  Company, 
Saber  Energy,  htc/Apex  OH 
Compaay,  Saber  Energy,  Inc./  Gulf 
States  Oil  8r  Refining.  3/9/88, 
BFW»^2r  RFOO-IS.  RF192-I5, 
RFia2-19 

The  DOE  issued  a  Decision  and  Order 
coneenring  four  Applications  for  Refund 
in  the  Good  Hope  Refineries  and  Saber 
Energy,  Inc.  special  refbnd  proceedings. 
An  the  applicants  were  spot  purchasers 
from  either  one  or  both  of  the  consent 
order  firms.  After  examining  the 
evidence  and  supporting  docomentationT 
the  DOE  cenchided  thet  all  the 
applicants  had  failed  to  refute  the 
promnption  that  spot  porchesers  were 
not  injured  by  the  alleged  vielaiions  of 
the  consent  order  firais.  Accordin^y,  all 
four  applications  were  denied. 

Lean  Dewindt,  etaL  3/8/86,  RF272- 
4251,^  etal. 
The  DOE  issued  a  Decision  and  Order 
granting  refimds  from  crude  oil 
overcharge  funds  to  49  applicants  based 
on  their  respective  purchases  of  refined 
petroleum  products  during  the  period 


August  19, 1973,  through  January  27, 
1981.  Each  applicant  used  the  products 
for  various  agricuHnral  activities,  and 
each  calculated  its  claim  by  estimating 
its  consumption  based  on  local  fuel 
supplier  records  or  sales  receipts.  Each 
applicant  was  an  end-user  of  die 
products  and  therefore  is  presumed  to 
have  been  injured.  The  sum  of  the 
refunds  granted  in  this  determination  is 
$922. 

M.  W.  MeKJe.  el  aL  3/8/88,  RF272-S2a8 
•ttd. 

The  OOfc  issued  a  Deasie»  and  Order 
granting  refimds  from  crude  oil 
overefaaige  fimds  to  49  applicants  based 
on  their  respective  purduaes  of  refined 
petroleum  products  during  the  period 
August  19. 1973,  dirough  January  27. 
1981.  Each  a^ihcant  used  tbe  products 
far  varieus  a^icultural  activities  or  in 
operating  small  businesses.  Each 
applicant  calculated  its  volume  claim 
either  by  consulting  actual  purchase 
records  or  consumption  records  or  by 
estimating  its  consumption  based  on  the 
acres  it  farmed.  Each  applicant  was  an 
end-user  of  the  products  it  claimed,  and 
therefore  was  found  mjured  based  upon 
the  end-user  presumption  injury.  The 
sum  of  the  refunds  granted  in  this 
Decision  is  $2,761. 

Mobil  Oil  Corporation/A.  Tarricone. 
Inc.,  et  al.,  3/7/88,  RF225-S762  et  al. 

The  DOE  issued  a  Decision  granting 
15  Apphcations  for  Refund  filed  by 
retailers  and  resellers  of  Mobil  refined 
petiY)leum  products  bom  die  Mobil  Oil 
Corporation  escrow  accotmt  Each 
applicant  elected  to  apply  for  a  refund 
based  upon  the  presumptions  set  forth  in 
Mobil  Oil  Coip^  13  DOE  1 85.339  (1985). 
The  DOE  granted  refunds  totalling 
$29,663  ($23,893  in  principal  plus  $5,770 
interest). 

Mobil  Oil  Corporatiea/Cove  Oil  Supply 
Corp^  3/7/88.  RF225-e777. 
RF225-6780 

The  DOE  issued  a  Decision  panting 
two  Applications  for  Refund  from  the 
Mobil  Oil  Corporation  escrow  account 
filed  by  Cove  Oil  Supply  Corp.  (Cove 
Oil),  a  retailer  and  reseller  of  Mobil 
refined  petroleum  products.  Cove  Oil 
elected  to  limit  its  claim  to  the  $5,000 
small  claims  threshold  as  set  forth  in 
MobU  Oil  Corp..  13  DOE  \  85,339  (1985). 
The  DOE  granted  refimds  totalling 
$6,206  (representing  $54XX}  in  principal 
plus  $1,208  in  interest). 

Mobil  Oil  Corporation /E.F.  Hall 
Distributing  Co..  et  ai.  3/7/88, 
RF225-9081,  etal. 

The  DOE  issued  a  Decision  granting 
15  Applications  for  Refund  from  the 
Mobil  Oil  Corporation  escrow  account 
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filed  by  retailers  and  resellers  of  Mobil 
refined  petroleum  products.  Each 
applicant  elected  to  apply  for  a  refund 
based  upon  the  presumptions  set  forth  in 
Mobil  Oil  Corp..  13  DOE  \  85,339  (1985). 
The  DOE  granted  refunds  totalling 
$20,306  ($16,402  principal  plus  $3,958 
interest). 

Mobil  Oil  Corp. /Herzog  &  Hopkins,  /he, 
3/7/88.  RF225-145 

The  DOE  issued  a  Decision  and  Order 
approving  a  refund  application  in  the 
Mobil  Oil  Corporation  special  refund 
proceeding  filed  by  Mark  S.  Hopkins  on 
behalf  of  Herzog  &  Hopkins,  Inc.,  a 
reseller  of  No.  2  Fuel  Oil.  Although  Mr. 
Hopkins  has  since  sold  his  firm,  the 
OHA  found  that  his  right  to  this  refund 
was  not  among  the  assets  transferred  in 
the  sale.  Mr.  Hopkins  elected  to  limit  his 
claim  to  the  $5,000  presumption  of  injury 
level.  Therefore,  in  accordance  with  the 
procedures  outlined  in  Mobil  Oil  Corp., 
13  DOE  1 85.339  (1985).  Mr.  Hopkins  was 
granted  a  refund  totalling  $6,206  ($5,000 
in  principal  plus  $1,206  in  accrued 
interest). 

Mobil  Oil  Corpdration/J.M.  Wiggins,  et 
al.  3/7/88.  RF252789.  et  al. 

The  DOE  issued  a  Decision  granting 
eight  Applications  for  Refund  from  the 
Mobil  Oil  Corporation  escrow  account 
filed  by  retailers  and  resellers  of  Mobil 
refined  petroleum  products.  Each 
applicant  elected  to  apply  for  a  refund 
based  upon  the  presumptions  set  forth  in 
Mobil  Oil  Corp..  13  DOE  \  85,339  (1985). 
The  DOE  granted  refunds  totalling 
$42,429  ($34,183  in  principal  plus  $8,246 
in  interest). 

Mobil  Oil  Corp./NGL  Supply.  Inc.,     3/ 
8/88,  RF225-10749 

The  DOE  issued  a  Decision  and  Order 
granting,  in  part,  an  Application  for 
Refund  filed  on  behalf  of  NGL  Supply. 
Ina  in  the  Mobil  Oil  Corp.  refund 
proceeding.  The  DOE  first  determined 
that  NGL  Supply's  purchases  of  butane 
from  Mobil  were  spot  purchases  and 
therefore  do  not  qualify  for  refund.  In 
reaching  that  conclusion,  the  DOE 
rejected  arguments  raised  by  NGL 
Supply  that  the  DOE  has  previously 
granted  refunds  in  similar  cases  and 
that  the  DOE  should  consider  its 
application  on  the  basis  of  NGL  Supply's 
overall  business  relationship  with 
Mobil  not  on  a  product-by-product 
basis.  The  DOE  rejected  that  argument. 
The  DOE,  however,  approved  a  refund 
based  upon  NGL  Supply's  purchases  of 
propane  and  natural  gasoline  in  the 
amount  of  $5,203  ($4,192  in  principal  and 
$1,011  in  interest). 


Mobil  Oil  Corporation/Walter 

Davenport  Son,  Inc.,  3/7/88,  RF225- 
9819-RF225-Q823 
The  DOE  issued  a  Decision  granting 
five  Applications  for  Refund  from  the 
Mobil  Oil  Corporation  escrow  account 
filed  by  Walter  Davenport  Son,  Inc. 
(Davenport),  a  retailer  and  reseller  of 
Mobil  refined  petroleum  products. 
Davenport  elected  to  limit  its  claim  to 
the  $5,000  small  claims  threshold  as  set 
forth  in  Mobil  Oil  Corp.,  13  DOE  \  85,339 
(1985).  The  DOE  granted  refunds 
totalling  $6,206  (representing  $5,000  in 
principal  plus  $1,206  in  interest). 

Parker's  Texaco.  3/10/88.  RF275-1069 

The  DOE  issued  a  Decision  and  Order 
denying  Parker's  Application  for  Refund 
from  crude  oil  overcharge  funds. 
Parker's  was  a  gasoline  retailer  during 
the  period  August  19. 1973  through 
January  27. 1981.  Because  Parker's  did 
not  demonstrate  that  it  was  injured  due 
to  the  crude  oil  overcharges,  it  was 
ineligible  for  a  crude  oil  refund. 

Plusa,  Inc..  et  al.  3/10/88.  RF272-828.  et 
al. 
The  DOE  issued  a  Decision  and  Order 
granting  10  Applications  for  Refund  filed 
in  connection  with  the  Subpart  V  crude 
oil  refund  proceeding.  Each  ^iplicant 
purchased  refined  petroleum  prdducts 
during  the  period  August  19. 1973 
through  January  27. 1981.  Each  applicant 
determined  the  volume  of  its  fuel 
purchases  by  consulting  actual  purchase 
records.  As  an  end-user,  each  applicant 
was  entiUed  to  receive  a  refund  of  its 
full  volumetric  share.  The  sum  of  die 
refunds  granted  in  this  Dedsion4s 
$3,978. 

Suburban  Propane  Gas  Corporation,  Hy- 
Grade  Oil  Company,  3/10/88, 
RF299-12 
The  DOE  issued  a  Decision  granting 
an  Application  for  Refund  from  the 
Suburban  Propane  Gas  Corporation 
escrow  account  filed  by  Hy-Grade  Oil 
Company,  a  retailer  of  Suburban 
propane.  The  firm  elected  to  apply  for  a 
refund  based  upon  the  presumptions  set 
forth  in  Suburban  Propane  Gas 
Corporation,  16  DOE  1  85,382  (1987).  The 
QOE  granted  Hy-Grade  a  refund  of  $160 
(representing  $151  in  principal  and  $18 
in  interest). 

Sylvester  Stauber.  et  al,  3/9/88.  RF272- 
2809.  etal. 
The  DOE  issued  a  Decision  and  Order 
granting  refunds  from  crude  oil 
overcharge  funds  to  50  applicants  based 
on  their  respective  purchases  of  refined 
petroleum  products  during  the  period 
August  19. 1973  through  January  27. 
1981.  Each  applicant  used  the  products 
for  various  agricultural  activities.  Each 


applicant  determined  its  claim  either  by 
consulting  actual  purchase  records  or  by 
estimating  its  consimiption  based  on  the 
acres  it  farmed.  Each  applicant  was  an 
end-user  of  the  products  it  claimed,  and 
therefore  was  presumed  injured  by  the 
DOE.  The  sum  of  the  refunds  granted  in 
this  Decision  is  $734. 

VelmaJ,  UhL.  etal.,  3/8/88,  RF272-4826, 
etal. 
The  DOE  issued  a  Decision  and  Order 
granting  refunds  bom  crude  oil 
overcharge  funds  to  38  applicants  based 
on  their  respective  purchases  of  refined 
petroleum  products  during  the  period 
August  19, 1973  through  January  27, 
1981.  Each  applicant  used  various  actual 
records  and/or  conservative  estimates 
to  report  their  gallonage  claims.  Each 
applicant  was  an  end-user  of  the 
products  it  claimed  and  therefore  was 
presumed  injured.  The  simi  of  the 
refunds  granted  in  this  Decision  is 
$6,036.  All  of  the  claimants  will  be 
eligible  for  additional  refunds  as 
additional  crude  oil  overcharge  funds 
become  available. 

Woodrow  Beck  et  al,  3/9/86.  RF272- 
559.  et  al. 
The  DOE  issued  a  Decision  and  Order 
granting  refunds  to  50  claimants  that 
filed  Applications  for  Refund  under 
OHA's  Subpart  V  crude  oil  overcharge 
refund  proceedings.  Each  applicant 
provided  evidence  of  the  volume  of 
refined  petroleum  products  that  it 
purchased  during  the  period  August  19, 
1973  through  January  27. 1981.  As  an 
agricultural  end-user  of  petroleum 
products,  each  claimant  was  presumed 
to  have  been  injured  as  a  result  of  the 
crude  oil  overcharges.  The  refunds 
granted  totalled  $1,485. 

Dismissals 

The  following  submissions  were 
dismissed: 


>!■■■!■ 

CaaaNa 

Bay  Valley  01  Co 

Bnmn  Conatruction  Co 

City  o(  Daylona  Baach  Storaa 

Contoa  OB  Co 

Glatwtaw  MoM  Sarvtea 

RF225-9078 

RF272-24064 

RF272-18414 

RF22S-M70 

RF225-9645 

KimtMrtyOarti  Corp 

McCrackan  County  Board  of  Edu- 

Supwtor  01  Co.  of  Muakagon 

RF272-13188 
RF272-20347 

RF22S-9e37, 
RF225-«e3S 
RF22S-861S 

Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  lE-234, 
Forrestal  Building.  1000  Independence 
Avenue,  SW..  Washington,  DC  20585. 
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Monday  Uirough  Friday^  between  the 
hours  of  1:00  p.m.  and  5:00  p.m.,  except 
federal  holidays.  They  are  also  available 
in  Energy  Management  Federal  Energy 
Guidelines,  a  commercially  published 
loose  leaf  reporter  system. 
May  24, 198& 
George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 
(FR  Doc.  88-12174  Filed  5-31-88;  8:45  am] 
BiLLMa  CODE  um^\^ 


EMVmONMENTAL  PROTECTION 
AGENCY 

(AMS-Fm.-3389-«f 

Comrslof  iUr  PoNMotr  from  New 
Motor  Vehide  Engines;  Federal 
CertiflcafloaTest  ResaMe  for  1M» 
Model  Year 

agency:  Environmental  Protection 

Agency. 

ACTION:  Notice. 


SUMMARvr  Section  206(e)  of  the  Clean 
Air  Act  as  amended  August  1977, 
directs  the  Administrator  of  the 
Environmental  Protection  Agency  ta 
announce  in  the  Fedeiri  Register  the 
availability  of  the  results- of  eertificatien 
tests.  These  tests  are  coaducted  on  new 
motor  vriiicles  and  new  motor  vehicle 
engines  to  detramine  vehicles/ engines' 
conformity  with  Fedoal  standards  for 
the  control  of  air  pollution  caused  by 
motor  vehicles.  The  Federal 
Certification  Test  Results  for  the  1988 
model  year  ai>e  now  available  and  may 
be  obtained  bjr  wriiiflgr  U>S. 

^  EnvkonmeBtot^fttrtepyofa  Agency. 

'Office  of  Mobile  Sources.  Certification 
ENvisioB,  2566  Plyraoudi  Road,  Aon 
Arbor,  Michigaa48ia6k 

Melinda  Shaffn-,  Certificatiaii.DiTiBion, 
U.S.  Environmental  Protection  Agency, 
Office  of  Mobile  Sources.  CerfificatiDn 
DiviaioBk  2565  Mymaedr  Boad.  Ann 
Arbor.  Michigan  48105.  (333)  668-^6& 

Dated:  May  25, 1988. 
Don  R.  Chy,  ". 

Acting  Assistant  Administrator  for  Air  and 
Radiation. 

[FR  Doc.  88^12199  Filed  5-31-88;  8:45  am) 

BHJJNO  CODE  KtO-iO^ 

[OPP-180779;  Fltt.-33aft-7] 

Emergency  Eiiemptionat.  Harmony,  etc. 

;  EuvtfuiuneRtel  ProtecMon 


Ageni7  ^EPfi.],. 
action:  Notice. 


•UMMARYi  EPA  has  granted  specific 
exemptions  for  the  conteol  of  various 


pests  to  the  18  States  hsted  below  and 
two  crisis  exemptions  initiated  by  the 
Florida  Department  of  Agriculture  and 
Consumer  Service  and  die  Washington 
Department  of  Agriculture.  Also  listed 
are  two  denials  from  EPA  of  requests  for 
specific  exen^tions  &am  the  California 
Department  of  Food  and  Agriculture  and 
Mississippi  Department  of  Agriculture. 
These  exemptions,  issued  during  the 
months  of  February  and  March,  are 
subject  to  application  and  timing 
restrictions  and  reporting  requirements 
designed  to  protect  the  environment  to 
the  maximum  extent  possible. 
Information  on  these  restrictions  is 
available  from  the  contact  persons  in 
EPA  listed  below. 

DATES:  See  each  specific  or  crisis 
exemption  for  fts  effective  date. 

FDR  FURTHES  INFORMATIOM  CONTACT: 

See  each  emergency  exen^>tion  for  the 
name  of  the  coatact  person.  The 
following  inficKmation  applies  to  all 
contact  persons: 

By  mail:  Registration  Division  (TS- 
767C).  Office  of  Pesticide  Programs, 
EnvironmentBl  Protection  Agency.  401 
M  St..  SW.,  Washington.  aC.  204«0. 

Office  location  and  telephone  number 
Rm.  716,  CM*2. 1^1  Jefferson  Davis 
Highway.  Ariington.  VA  (703-^57- 
1806)^ 

SUPPLEMENTART  INFORMATION:  EPA  has 

granted  specific  exemptions  to  the: 

1.  Arkansas  State  Plant  Board  for  the 
use  of  Harmony  on  wheat  to  control 
wild  garlic:  February  4*  1988,  to  April  15, 
1988.  (Robert  Forrest)  . 

2.  California  Department  of  Food  and 
Agriculture  for  the  use  of  triadimefoa  on 
tomatoes  to  control  powdery  mildew; 
March  1, 1988.  to  February  28. 1989.  (Jim 
Tompkins) 

3.  Delaware  Department  of 
Agriculture  for  the  use  of  sodium 
fiuoaluminate  en  potatoes  to  control 
Colorado  potato  beetles;  March  10, 1988. 
to  September  15, 198&  (Gene  Asbury) 

4.  Delaware  Department  of 
Agriculture  for  the  use  imazethapyr 
(Pursuit)  OB  aoep  beans  and  lima  beans 
to  conirol  weedst  March  10, 1988.  to 
September  30, 198a  Since  Pursuit 
contains,  an  active  ingredient  which  is 
not  yet  registered  by  the  Agency,  a 
notice  of  receipt  was  pidiiished  in,  the 
Federal  Register  of  February  24^  1988  (S3 
FR  5466);  no  comments  were  received. 
This  exemption  wa»  granted  on  the 
basis  that  no  registered  alternatives  can 
provide  adequate  control.  condititBis  for 
an  emergency  exist,  available  data  show 
that  the  use  ie  texicologically  supported, 
and  the  use  is  not  expected  to  adversely 
affect  any  endaogered  or  threatened 
species.  (Robert  Forrest) 


5.  Delaware  Department  of 
Agriculture  for  the  use  of  imazethapjrr 
(Pursuit)  on  green  peas  to  control  weeds; 
March  16, 1988.  to  September  30, 1988. 
Since  Pursuit  contains  an  active 
ingredient  which  is  not  yet  registered  by 
the  Agency,  a  notice  of  receipt  was 
published  in  the  Federal  Register  of 
Febmary  24. 1988  (53  FR  5465),  no 
comments  were  received.  This 
exemption  was  granted  on  the  basis  that 
no  registered  alternatives  can  provide 
adequate  control,  conditions  for  an 
emergency  exist,  available  data  show 
that  the  use  is  toxicologically  supported, 
and  the  use  is  not  expected  to  adversely 
affect  any  endangered  or  threatened 
species,  ^^obert  Forrest) 

6.  Florida  Department  of  Agriculture 
and  Consumer  Services  for  the  use  of 
thiophanate-methyl  on  potatoes  to 
confrol  Sclerotinia  sclerotiorum  (white 
mold);  March  16, 1988,  to  March  31, 1988. 
A  Special  Review  Document  notice  was 
published  in  the  Federal  Register  of 
October  20, 1982  (47  FR  46747).  A  notice 
of  receipt  for  solicitation  of  public 
comment  was  published  in  the  Federal 
Register  of  February  18, 198%  no 
comments  were  received.  This 
exemption  was  authorized  on  the 
following  basis: 

a.  There  are  no  registered  alternative 
pesticides  which  will  provide  adequate 
control  of  this  pest  on  potatoes. 

b.  A  significant  economic  loss  may 
result  if  an  effective  pesticide  is  not 
made  available.  This  loss  may  be  as 
great  as  $4,000,000. 

c.  Residues  of  thiophanate-methyl,  its 
oxygen  analogue,  and  its  benzimidazole 
containing  metabolites  will  not  exceed 
0.2  ppm  in  or  on  potatoes.  This  Agency 
has  determined  that  this  level  is 
adequate  to  protect  the  public  health. 

d.  The  proposed  use  should  not  pose 
an  unreasonable  hazard  to  the 
environaient.  (Libby  Pemberton) 

7.  Florida  Department  of  Agricultxire 
and  Consumer  Services  for  the  use  of 
cyromazine  on  tomatoes  grown  for  the 
fresh  fruit  maket  to  control  leafminera: 
March  17. 1988.  to  December  31. 1988. 
(Donald  Stubbs) 

8.  Florida  Department  of  Agriculture 
and  Consumer  Services  for  the  use  of 
paraquat  on  peanuts  to  control  Florida 
beggarweed  and  sicklepod;  March  25, 
1986,  to  August  1, 1988.  (Gene  Asbury) 

9.  Georgia'  Department  of  Agriculture 
for  the  use  of  paraquat  on  peanuts  to 
control  Florida  beggarweed  and 
sicklepod;  March  2S,  1968,  to  August  1, 
1988.  (Gene  Asbury) 

Vk  Edafao  Department  of  Agriculture 
for  the  use  of  Harmony  on  wheat  and 
barley  to  control  weeds;  March  25, 1988, 
to  Msy  1. 1988.  (Robert  Forrest) 
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11.  Idaho  Department  of  Agriculture 
for  the  use  of  dinoseb  on  dry  peas, 
chickpeas,  and  lentils  to  control 
broadleaf  weeds;  March  14. 1988,  to  July 
15, 1988,  or  upon  issuance  of  an  order 
concluding  the  dinoseb  cancellation. 
The  Administrator  suspended  all  uses  of 
dinoseb  on  October  7, 1986.  Subpart  D 
hearings  were  held  with  respect  to  the 
above  uses  in  1987,  and  the 
Administrator  modified  his  suspension 
order  to  allow  these  uses  under  section 
18  of  FIFRA. 

A  notice  of  receipt  for  solicitation  of 
public  conunent  was  published  in  the 
Federal  Register  of  February  18, 1988  (53 
FR  4885).  Two  comments  were  received, 
one  in  favor  of  the  uses  and  the  other 
against.  Both  were  taken  into 
consideration  during  the  review  of  these 
requests. 

The  Agency  authorized  these  uses  of 
dinoseb  on  the  basis  that  an  emergency 
situation  existed  with  respect  to 
broadleaf  weeds  in  dry  peas,  chickpeas, 
and  lentils.  In  accordance  with  Subpart 
D  Hearings  held  in  1987,  the  Agency 
found  that  the  benefits  of  these  uses 
outweighed  the  potential  risks.  (Donald 
Stubbs) 

12.  Kentucky  Department  of 
Agriculture  for  the  use  of  Harmony  on 
wheat  to  control  wild  garlic;  February  5, 
1988,  to  April  30, 1988.  (Robert  Forrest) 

13.  Massachusetts  Department  of 
Food  and  Agriculture  for  the  use  of 
metalaxyl  on  cranberries  to  control 
Pbytopthora  cinnamomic;  March  11, 
1988,  to  December  1, 1988.  (Robert 
Forrest) 

14.  Montana  Department  of 
Agriculture  for  the  use  of  fenvalerate  on 
small  grains  (barley,  oats,  and  wheat)  to 
control  pale  western  and  army 
cutworms;  March  23, 1988,  to  June  30, 
198a  (Gene  Asbury) 

15.  Mississippi  Department  of 
Agriculture  and  Commerce  for  the  use  of 
Harmony  on  wheat  to  control  wild 
garlic:  February  5, 1988,  to  April  1, 1988. 
(Robert  Forrest) 

16.  Missouri  Department  of 
Agriculture  for  the  use  of  Harmony  on 
wheat  to  control  wild  garlic;  March  3, 
1988,  to  August  31, 1988.  (Robert  Forrest) 

17.  New  Jersey  Department  of 
Environmental  Protection  for  the  use  of 
imazethapyr  on  green  peas  to  control 
weeds;  March  18, 1988,  to  July  1, 1988. 
(Robert  Forrest) 

18.  New  Jersey  Department  of 
Environmental  Protection  for  the  use  of 
imazethapyr  on  snap  beans  and  lima 
beans  to  control  weeds;  March  22, 1988, 
to  July  30. 1988.  (Robert  Forrest) 

19.  .Oregon  Department  of  Agriculture 
for  the  use  of  dinoseb  on  dry  peas, 
chickpeas,  and  lentils  to  control  | 
broadleaf  weeds;  March  14, 1988,  to  Jidy 


15, 1988,  or  upon  issuance  of  an  order 
concluding  the  dinoseb  cancellation. 
The  Administrator  suspended  all  uses  of 
dinoseb  on  October  7, 1986.  Subpart  D 
hearings  were  held  with  respect  to  the 
above  uses  in  1987,  and  the 
Administrator  modified  his  suspension 
order  to  allow  these  uses  under  section 
18  of  FIFRA. 

A  notice  of  receipt  for  solicitation  of 
public  comment  was  published  in  the 
Federal  Register  of  February  18, 1988  (53 
FR  4885).  Two  comments  were  received, 
one  in  favor  of  the  uses  and  the  other 
against.  Both  were  taken  into 
consideration  during  the  review  of  these 
requests. 

The  Agency  authorized  these  uses  of 
dinoseb  on  the  basis  that  an  emergency 
situation  existed  with  respect  to 
broadleaf  weeds  in  dry  peas,  chickpeas, 
and  lentils.  In  accordance  with  Suppart 
D  Hearings  held  in  1987,  the  Agency 
found  that  the  benefits  of  these  uses 
outweighed  the  potential  risks.  (Donald 
Stubbs) 

20.  Oregon  Department  of  Agriculture 
for  the  use  of  Harmony  on  wheat  and 
barley  to  control  weeds;  March  25, 1988, 
to  June  1, 1988.  (Robert  Forrest) 

21.  South  Carolina,  Clemson 
University,  College  of  Agricultural 
Sciences  for  the  use  of  Harmony  on 
wheat  and  barley  to  control  wild  garlic; 
February  5, 1988,  to  April  10. 1988. 
(Robert  Forrest) 

22.  South  Carolina.  Clemson 
University,  College  of  Agricultural 
Sciences,  for  the  use  of  paraquat  on 
peanuts  to  control  Florida  beggarweed 
and  sicklepod;  March  25, 1988,  to  August 
1, 1988.  (Gene  Asbury) 

23.  South  Carolina,  Clemson 
University,  College  of  Agricultitfal 
Sciences,  for  use  of  acephate  on 
tomatoes  grown  for  the  fresh  market  to 
control  stinkbugs;  Mardi  4, 1988,  to  Jtdy 
31, 1988.  (Donald  Stubbs) 

24.  Tennessee  Department  of 
Agricultxire  for  the  use  of  Harmony  on 
wheat  to  control  wild  garlic;  March  10, 
1988.  to  April  15. 1988.  (Robert  Forrest) 

25.  Virginia  Department  of  Agriculture 
and  Consumer  Services  for  the  use  of 
sodium  fluoaluminate  on  potatoes  to 
control  Colorado  potato  beetles;  March 
10, 1988.  to  August  31, 1988.  (Gene 
Asbury) 

26.  Washington  Department  of 
Agriculture  for  the  use  of  dinoseb  on  dry 
peas,  chickpeas,  and  lentils  to  control 
broadleaf  weeds;  March  14, 1968,  to  July 
15, 1988,  or  upon  issuance  of  an  order 
concluding  the  dinoseb  cancellation. 
The  Administrator  suspended  all  uses  of 
dinoseb  on  October  7, 1986.  Subpart  D 
hearings  were  held  with  respect  to  the 
above  uses  in  1987,  and  the 
Administrator  modified  his  suspension 


order  to  allow  these  uses  under  section 
18  of  FIFRA. 

A  notice  of  receipt  for  solicitation  of 
public  comment  was  published  in  the 
Federal  Register  of  February  la  1988  (53 
FR  4885).  Two  conunents  were  received, 
one  in  favor  of  the  uses  and  the  other 
against  Both  were  taken  into 
consideration  during  the  review  of  these 
requests. 

The  Agency  authorized  these  uses  of 
dinoseb  on  the  basis  that  an  emergency 
situation  existed  with  respect  to 
broadleaf  weeds  in  dry  peas,  chickpeas, 
and  lentils.  In  accordance  with  Subpart 
D  Hearings  held  in  1987,  the  Agency 
found  that  the  benefits  of  these  uses 
outweighed  the  potential  risks.  (Donald 
Stubbs) 

27.  Washington  Department  of 
Agriculture  for  the  use  of  Harmony  on 
wheat  and  barley  to  control  weeds; 
March  25, 1988,  to  June  1, 1988.  (Robert 
Forrest) 

28.  Wisconsin  Department  of 
Agricultiu'e,  Trade,  and  Consumer 
Protection  for  the  use  of  Fluazifop-p- 
butyl  on  mint  to  control  annual  and 
perennial  grasses;  March  25, 1988,  to 
June  15, 198a  (Libby  Pemberton) 

29.  Wisconsin  Department  of 
Agriciilture,  Trade,  and  Consumer 
Protection  for  the  use  of  fluazifop-p- 
butyl  on  celery  to  control  annual  and 
perennial  grasses;  March  la  1988,  to 
September  1, 1988.  (Libby  Pemberton) 

30.  Wisconsin  Department  of 
Agriculture,  Trade,  and  Consumer 
Protection  for  the  use  of  mancozeb  on 
ginseng  to  control  Phytophthom 
cactonim  and  Altemaria  panax;  March    . 
a  1988,  to  April  30, 198a  A  Decision 
Document  announcing  the  initiation  of  a 
Special  Review  for  ethylene 
bisdithiocarbamate  (EBDC)  pesticides 
which  includes  mancozeb  was 
published  in  the  Federal  Register  of  July 
17. 1987  (52  FR  27172).  The  Registration 
Standard  for  mancozeb  was  issued  in 
April  1987.  The  Registration  Standard 
outlines  data  to  be  required  by  the 
Agency.  A  notice  of  solicitation  of 
public  comment  was  published  in  the 
Federal  Register  of  February  10, 1988  (53 
FR  3938).  Six  comments  were  received, 
and  all  favored  the  issuance  of  this 
section  18.  (Robert  Forrest) 

31.  Wisconsin  Department  of 
Agriculture,  Trade,  and  Consumer 
Protection  for  the  use  of  metalaxyl  on 
ginseng  to  control  root  rot;  February  23, 
1988,  to  August  30, 198a  (Robert  Forrest) 

Crisis  exemptions  were  initiated  by 
the: 

1.  Florida  Department  of  Agriculture 
and  Consumer  Service  on  February  11. 
198a  for  iprodione'bn  cabbage  to  control 


Federal  Register  /  Vol.  53.  No.  105  /  Wednesday,  June  1.  1988  /  Notices 


20011 


Sclerotinia  sclerotiorum.  This  program 
has  ended.  (Libby  Pemberton) 

2.  Washington  Department  of 
Agriculture  on  March  a  1988,  for  the  use 
of  cyfluthrin  on  pears  and  apples  to 
control  pear  psylla.  This  program  has 
ended.  (Libby  Pemberton) 

EPA  has  denied  requests  from  the: 

1.  California  Department  of  Food  and 
Agriculture  for  the  use  of  pronamide  on 
marigolds  to  control  annual  weeds.  The 
Agency  has  denied  this  request  on  the 
basis  that  avaialble  data  are  inadequate 
to  evaluate  residues  in  or  on  animal 
commodities  and  treated  marigolds 
were  to  be  used  as  an  animal  feed. 
(Gene  Asbury) 

2.  Mississippi  Department  of 
Agriculture  for  the  use  of  tricyclazole  on 
rice  to  control  Pyricularia  oryzae.  A 
notice  of  receipt  was  published  in  the 
Federal  Register  of  March  9, 1988  (53  FR 
7570).  The  Agency  has  denied  this 
request  because  of  insufficient  data  for 
it  to  make  the  appropriate' evaluation  of 
the  risks  bom  the  proposed  use.  No 
progress  on  section  3  registration  can  be 
expected.  (Jim  Tompkins) 

Authority:  7  U.S.C.  136. 
Dated:  May  17. 1988. 
Edwin  F.  Tinsworth, 

Acting  Director,  Office  of  Pesticide  Programs. 
[FR  Doc.  88-11963  Filed  5-31-88;  8:45  am] 

BNXINa  COOE  CSW-SO-M 

OPP-180780:  FRL-336S-7] 

Receipt  of  Application  for  an 
Emergency  Exemption  From  New  York 
To  Use  Metolachlor,  Solicitation  of 
PulMIc  Comment 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  EPA  has  received  a  specific 
exemption  request  from  the  New  York 
State  Department  of  Environmental 
Conservation  (hereafter  referred  to  as 
"Applicant")  to  use  the  herbicide 
metolachlor  (CAS  51218  45  2)  to  treat 
8,000  acres  of  cabbage  for  pretransplant 
or  early  postemergent  control  of  yellow 
nutsedge  and  hairy  galinsoga. 

EPA,  in  accordance  with  40  CFR 
166.24,  is  required  to  issue  a  notice  of 
receipt  and  solicit  public  comment 
before  making  the  decision-whether  to 
grant  the  exemption. 

DATC:  Comments  should  be  received  on 
or  before  June  16, 1988. 
AODRESS:  Three  copies  of  written 
comments,  bearing  the  identification 
notation  "OPP-180780,"  should  be 
submitted  by  mail  to: 
Information  Services  Section,  Program 
Management  euid  Support  Division 


(TS-757C),  Office  of  Pesticide 

Programs,  Environmental  Protection 

Agency,  401  M  Street  SW.. 

Washington,  DC  20460. 
In  person,  bring  comments  to:  Rm.  246, 

Crystal  Mall  2. 1921  Jefferson  Davis 

Highway,  Arlington,  VA. 

Information  submitted  in  any 
comment  conveming  this  notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information." 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  comment  that  does  not 
contain  Confidential  Business 
Information  must  be  provided  by  the 
submitter  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  written 
comments  filed  pursuant  to  this  notice 
will  be  available  for  public  inspection  in 
Rm.  23a  Crystal  Mall  No.  2, 1921 
Jefferson  Davis  Highway,  Arlington,  VA, 
from  8  a.m.  to  4  p.m.,  Monday  t}m)ugh 
Friday,  except  legal  hoUdays. 

FOR  FURTHER  INFORMATION  CONTACT 

By  mail:  Jim  Tompkins,  Registration 
Division  (TS-767C).  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  Street  SW., 
Washington,  DC  20460. 
Office  location  and  telephone  number 
Rm.  716D,  Crystal  Mall  2. 1921 
Jefferson  Davis  Highway,  Arlington, 
VA,  (703-557-1806). 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  18  of  the  Federal  Insecticide, 
Fungicide,  and  Rodentidide  Act  (FIFRA) 
(7  U.S.C.  136p).  the  Adtninistrator  may. 
at  his  discretion,  exempt  a  State  agency 
bom  any  registration  provision  of  FIFRA 
if  he  determines  that  emergency 
conditions  exist  which  require  such 
exemption. 

The  Applicant  has  requested  the 
Administrator  to  issue  a  specific 
exemption  for  the  use  of  metolachlor  for 
control  of  yellow  nutsedge  and  hairy 
galinsoga  in  transplanted  cabbage. 

Information  in  accordance  with  40 
CFR  Part  166  was  submited  as  part  of 
this  request.  According  to  the  Applicant, 
metolachlor  is  labeled  for  use  on  com, 
pod  crops,  potatoes  in  New  Yoik  State. 

The  Applicant  states  the  herbicides 
currently  registered  on  cabbage 
(Treflan,  Dacthal,  Devrinol)  have  not 
provided  control  of  yellow  nutsedge  and 
hairy  galinsoga. 

The  Applicant  proposes  to  make  a 
single  apphcation  of  the  product  Dual 
8E,  EPA  Reg.  No.  100-597.  with  ground 
application  equipment  at  a  maximum 


rate  of  2  pounds  active  ingredient  per 
acre  at  the  beginning  of  the  growing 
season. 

A  specific  exemption  was  granted  for 
this  use  of  metolachlor  on  cabbage  to 
the  Applicant  in  1986  and  1987  and  to 
other  states  in  at  least  two  previous 
years. 

The  registration  of  metolachlor  on 
cabbage  is  an  ongoing  IR-4  project. 
Residue  data  has  been  collected  and  is 
awaiting  analysis  by  IF-4.  IR-4  expects 
to  submit  a  petition  for  tolerance 
sometime  in  the  summer  of  1988. 

This  notice  does  not  constitute  a 
decision  by  EPA  on  this  appUcation.  The 
regulations  governing  section  18  require 
publication  of  a  notice  in  the  Federal 
Register  of  receipt  of  an  application  for 
a  specific  exemption  proposing  use  of  a~ 
chemical  for  which  an  emergency 
exemption  has  been  requested  or 
granted  for  the  use  in  any  previous  three 
years,  and  a  complete  application  for 
registration  of  that  use  and  or  a  petition 
for  tolerance  for  residues  in  or  on  the 
commodity  has  not  been  submitted  to 
the  Agency.  The  regulations  also 
provide  for  the  opportunity  for  public 
comment. 

Accordingly,  interested  persons  may 
submit  written  views  on  this  subject  to 
the  Program  Management  and  Support 
Division  at  the  address  given  above. 

The  Agency  will  review  and  consider 
all  comments  received  during  the 
comment  period  in  determining  whether 
to  issue  this  emergency  exemption 
request. 

Edwin  F.  Tinaworth. 

Director,  Registration  Division,  Office  of 

Pesticide  Programs. 

[FRPoc.  88-12106  Filed  5-31-88;  8:45] 

BUXINQ  COOE  WeO-SIMI 


[OPP-36160;  FRL-3387-7] 

PutHicatlon  of  Addenda  on  Data 
Reporting  to  Pesticide  Assessment 
Guidelines;  AvallabilltY 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  availability. 

SUMMART:  Addenda  to  the  Pesticide 
Assessment  Guidelines  for  certain 
studies  have  been  finalized  and  are  now 
available  to  the  public  bom  the  National 
Technical  Information  Service  (NTIS). 
The  studies  involved  are:  Product 
Chemistry,  Confined  Accumulation 
Studies  on  Rotational  Crops.  Laboratory 
Studies  of  Pesticide  Accumulation  in 
Fish,  and  Directions  for  Use.  The 
addenda  supersede  paragraphs  in  the 
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Guidelines  on  data  reporting  and 
provide  a  format  for  the  preparation  of 
study  reports  by  those  submitting  data 
to  EPA.  While  these  Guidelines  are  not 
mandatory  at  this  time,  data  submittere 
are  strongly  encouraged  to  follow  the 
formats  so  that  reports  will  be  | 

consistent,  thereby  increasing  the  i 
efficiency  of  pesticide  registration  and 
other  regulatory  activities. 


AOOllESS:  Guidelines  can  be  ordered 
from:  National  Technical  Information 
Service.  Attn:  Order  Desk,  5285  Port 
Royal  Road.  Springfield,  VA  22161,  (703- 
487-4650). 

FOR  nMrrHER  iwoiimation  contact: 

Elizabeth  M.K.  Leovey,  Hazard 
Evaluation  Division  (TS-769C),  Office 
of  Pesticide  Programs,  Environmental 


Protection  Agency.  401  M  Street  SW., 

Washington,  DC  20460 
Office  location  and  telephone  number 

Room  703B,  Crystal  Mall  #2. 1921 

Jefferson  Davis  Highway,  Arlington. 

VA.  (703-557-2162). 
SUPPLmENTARY  INFORMATION:  The 
specific  addenda  currently  available        , 
from  NTIS,  with  NTIS  order  number  and 
price,  are  as  follows. 


Document  title 

NTIS  accession 
No. 

EPA  document 
No. 

Harrtcnpy' 
price 

Pesticide  Assessment  Guideiines.  SubdMsion  D.  Product  Chemistry;  Sense  61.  62.  63,  and  «4:Artrtendum  1  on 

Data  Repoding. 
Pesticide  Assessment  Guideknes.  Subdivision  N.  Chemistry:  Environmental  Fate;  Series  165-1,  Confined  Acwmu- 

laiion  Studies  on  Rotational  Crops;  Addendum  7  on  Data  Reporting. 
Pesticide  Assessment  GuKJelines.  Subdivision  N,  Chemistry:  Environmental  Fate;  Series  165-4,  Laboratory  Studies 

of  Pesticide  Accumulation  in  Fish;  Addendum  8  on  Data  Reporting. 
Pesticide  Asaessment  Guidelines,  Subdivision  0,  Residue  Chemistry;  Series  171-3.  Diradiona  tor  Use;  Addendum 

6  on  OMa  Reporting. 

PB88-191705 
PB88-101721 
PB88-191739 
PB8&-191713 

540/09-88-046 
540/09-88-050 
540/09-88-051 
540/09-88-049 

S9.95 
12.95 
19.95 
12.95 

'  Also  available  In  micrcfiche  at  $6.95  each. 

This  is  the  second  part  of  the  fourth 
set  of  Data  Reporting  Guidelines 
published  by  the  Agency.  Publication  of 
the  previous  sets  were  annoimced  in  the 
Federal  Register  of  November  26, 1988 
(51  FR  42931):  September  23, 1987  (52  FR 
35766);  January  28. 1988  (53  FR  2535); 
and  April  13. 1988  (53  FR  12186).  These 
documents  were  reviewecLby  the  U.S. 
Department  of  Agriculture,  the  Food  and 
Drug  Administration,  and  other 
organizations  within  EPA.  They 
underwent  pubUc  comment  announced 
in  the  Federal  Register  of  March  25. 1987 
(52  FR  9536).  The  documents  were 
revised  to  reflect  consideration  of  these 
comments  and  the  public  comments  are 
addressed  in  the  dociunents. 

Orders  may  be  placed  by  mail  or 
telephone.  All  orders  should  specify 
whether  the  document  is  requested  in 
hard  copy  or  microfiche  form  since 
prices  vary  for  hard  copy  but  are  a 
consistent  $6.95  for  the  microfiche. 
There  is  an  additional  $3.00  handling 
charge  for  each  order.  Payment  may  be 
made  by  charging  against  an  NTIS 
deposit  account;  charging  to  VISA. 
MasterCard,  or  American  Express;  or  by 
check  or  money  order.  In  all  orders,  the 
document  title,  NTIS  order  number  of 
the  document,  desired  form  of  the 
dociunent  (microfiche  or  hard  copy),  and 
the  price  must  be  stated. 

Data  Reporting  Guidelines  for  the 
remaining  mafbr  studies  in  the  Pesticide 
Assessment  Guidelines  will  also  be 
published.  Publication  will  be  '     I 

announced  in  the  Federal  Register.        I 

Dated:  May  20, 1988. 
Steptieii  L.  lotmaoa. 

Acting  Deputy  Director,  Hazard  Evaluation 
Division.  Office  of  Pesticide  Programs. 
(FR  Doc.  88-11984  Filed  5-31-88;  8:45  am] 
nUJNG  CODE  MM-40-11 


[OPP  36157;  FRL-33SS-6] 

Pesticide  Assessment  Guidelines; 
Proposed  Revision 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  availability  and 
request  for  comments. 

summary:  The  EPA  is  proposing  to 
revise  the  Pesticide  Assessment 
Guidelines,  Subdivision  E — Hazard 
Evaluation:  Wildlife  and  Aquatic 
Organisms.  These  revisions  would 
expand  the  scope  of  Subdivision  E  to 
include  guidelines  for  testing  on  reptiles, 
amphibians,  and  insect  pollinators,  and 
would  provide  for  major  changes  in  the 
areas  of  wild  mammal  testing  and  field 
testing.  This  would  improve  the  overall 
evaluation  of  the  potential  ecological 
effects  of  pesticides. 

DATE:  Comments  should  be  received  on 
or  before  July  31, 1988. 

address:  Copies  of  the  revised 
guidelines  are  available  from  the 
address  below.  IHease  submit  three 
copies  of  written  comments,  identified 
with  the  document  control  number  "OPP 
36157,"  by  mail  to: 

Information  Services  Section,  Program 
Management  and  Support  Division 
(TS-757C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency.  401  M  Street  SW., 
Washington,^  DC  20460 

In  person,  deliver  conmients  to:  Room 
236,  CM  #2, 1921  Jeffovoa  Davis 
Hij^ay,  Arlington,  VA. 

Information  submitted  in  any 
comment  concerning  this  notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 


"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
.  procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  market  confidential  may 
be  disclosed  publicly  by  EPA  without 
prior  notice  to  the  submitter.  All  written 
comments  will  be  available  for  public 
inspection  in  Room  236  at  the  address 
given  above,  from  8  a.m.  to  4  p.m., 
Monday  through  Friday,  except  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT 

By  mail:  Allen  W.  Vaughan,  Hazard 
Evaluation  Division  (TS-789C).  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  Street  SW., 
Washington,  DC  20460 

Office  location  and  telephone  number 
Room  815-D.  CM  #2, 1921  Jefferson 
Davis  Highway,  Arlington,  VA  (703 
557-0783). 

SUPPLEMENTARY  INFORMATION:  The 

Pesticide  Assessment  Guidelines 
describe  protocols  for  performing  tests 
to  support  the  registration  of  pesticides, 
under  the  Federal  Food,  Drug,  and 
Cosmetic  Act  and  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act.  A  description  of  the  organization  of 
these  Guidelines  and  their  relationship 
to  data  requirements,  along  with  the 
necessary  information  for  ordering  them 
from  the  National  Technical  Information 
Service,  appears  in  40  CFR  158.115, 
published  in  the  Federal  Register  of 
October  24, 1984  (49  FR  42856).  Major 
changes  in  this  revision  include:  the 
addition  of  testing  guidelines  for 
pollinators  (transferred  from 


Subdivision  L  of  the  Guidelines);  the 
addition  of  testing  guidelines  for  reptiles 
and  amphibians;  substantial  revision  of 
the  section  on  wild  mammal  testing; 
revision  of  terrestrial  field  testing—  — 
guidelines  to  reflect  monitoring 
requirements;  and,  revision  of  aquatic 
field  testing  guidelines  to  reflect 
developments  in  mesocosm  testing. 
These  revisions  have  been  made  in 
Subdivision  E  to  bring  these  guidelines 
in  line  with  current  policy  and  to  reflect 
advances  in  the  science  of  risk 
assessment 

The  public  is  hereby  requested  to 
comment  on  this  revised  guidelines 
package.  Comments  on  this  document 
will  be  considered  by  the  Agency  in 
preparing  a  final  version  which  will  be 
published  by  the  National  Technical 
Information  Service. 

Dated:  May  13, 1988. 

Anne  L.  Barton, 

Acting  Division,  Director,  Hazard  Evaluation 
Division,  Office  of  Pesticide  Programs. 
(FR  Doc.  88-12105  Filed  S-31-88;  a-45  am] 

MUJNQ  CODE  (SaO-SO-M 


[FRL-33SS-1] 

Underground  Injection  Control 
Program:  Establishment  of  Maxlmuffl    . 
.  Allowable  Injection  Pressure  for  Rule 
Authorized  WeNs  In  the  State  of 
Montana 

AOENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Final  Notice  and  Interim  Final 
Notice  and  Request  for  Comments  on 
New  Proposal  Only. 

B.  Final  Fracture  Gradients  for  Montana 


summary:  EPA  Region  Vm  has 
developed  and  published  with  notice  for 
public  comment  on  December  30, 1987, 
sand-face  fracture  gradients  and  a 
maximum  allowable  surface  injection 
pressure  formula  for  oil  and  gas-bearing 
formations  in  the  State  of  Montana 
where  enhanced  recovery  injection 
wells  operate  under  the  Underground 
Injection  Control  (UIC)  program's  rule 
authorization.  EPA  has  reviewed  public 
conunents  on  the  proposed  fracture 
gradients,  none  of  which  were  a  request 
for  a  hearing,  and  is  today  publishing 
the  final  notice  in  accordance  with  40 
CFR  147.1354(a). 

EFFECTIVE  DATE:  The  maximum  injection 
pressure  fracture  gradients  included  in 
today's  final  notice  become  effective 
upon  publication.  The  two  newly 
proposed  fractiure  gradients  included  in 
the  interim  final  notice  become  effective 
thirty  (30)  days  after  today's  publication 
date  unless  specific  comments  are 
received  thereon. 

FOR  FURTHER  INFORMATION  CONTACT 

Laura  Clemmens,  Section  Chief,  Ground 
Water  Section,  U.S.  EPA,  Region  Vm, 
999-18th  Street,  Suite  500,  Denver, 
Colorado  80202-2405,  telephone  (303) 
293-1417. 

SUPPLEMENTARY  INFORMATION: 

A.  Public  Comments  and  Response  on 
Proposed  Fracture  Gradients 

EPA  received  conunents  frt)m  twelve 
Montana  operators  on  the  proposed 
fracture  gradients  for  injection 
formations.  A  number  of  comments  were 
from  operators  of  salt  water  disposal 
wells  which  were  not  subject  to  the 
proposed  fracture  gradients  and  were  so 
advised 


Comments,  including  applicable 
fracture  pressure  data,  were  received 
from  two  operators  whose  wells  were 
not  addressed  in  the  December  30, 1987, 
notice.  On  the  basis  of  the  data 
submitted  by  these  two  operators,  EPA 
is  proposing  interim  final  fractiu-e 
gradients  for  the: 

^Homestake  Sunburst  Sand  Unit, 
Simburst  Field,  operated  by  Enhanced 
Production  Operations,  Inc.;  and 
—Ash  Creek  Shannon  Sand  Unit  Ash 
Creek  Field,  operated  by  Pecos 
Development  Corporation. 
The  proposed  fracture  gradient  for 
each  of  these  operations  is  included  in 
Table  I.  The  proposed  fracture  gradients 
will  become  final  thirty  (30)  days  after 
this  publication  data  unless  EPA 
receives  comments  that  the  proposed 
gradients  are  not  appropriate. 

Comments,  including  more  recent 
applicable  fracture  pressure  data,  were 
received  from  two  operators.  The 
updated  information  applies  to  five 
different  enhanced  recovery  imit 
operations.  On  the  basis  of  the  data 
submitted  by  these  two  operators,  EPA 
is  revising  fracture  gradients  for  the: 

—Ragged  Point  Tyler  "A"  Sand  Unit 
Ragged  Point  Field,  operated  by 
Buttes  Resources; 

— SE  Sumatra  Tyler  Sand  Unit, 
Southeast  Sumatra  Field,  and 
adjacent  Tyler  Sand  Unit.  Sawyer 
Field,  operated  by  Buttes  Resources; 
and 

—Cat  Creek  Sand  Units  #1  and  #2,  First 
and  Second  Cat  Creek  Sands,  Cat 
Creek  Field,  operated  by  CENEX. 

The  fracture  gradient  for  each  of  these 
operations  is  included  in  Table  I. 


Table  I.— Final  Sand-Face  Fracture  Gradients  (Montana) 


OH  field/unit/operator 


Keg  Coulee/Buttes 

Ragged.Point/Buttes.. 

Sawyer/Buttes 

SE.  Sumatra/Buttes.... 
Sumatra/Buttes 


Cat  Creek/Units  #1  &  )K2/Cenex.... 
Cat  Creek/ Amsden  &  Swift/Cenex . 

Sumatra/Grebe/Cenex 

Flat  Lake  East/Chevron 

Rat  Lake  West/Chevron 

W.  SumatraAfSU/Conoco 

N.  Cut  Bank/Cro« 


Homestake/Sunburst/EPO  (Enhanced  Production  Operations,  Inc.) ' 

W.  Sumatra/ Kinchetoe/Exeter 

Red  Creek/Enon 

Red  Creek/Exxon— Interim  Rnal » ., 

Be*  Creak/Ranch  Creek  Unit  and  Units  A,  B,  C,  0,  and  E/GWOP.... 

Cat  Creek/EMs  Sand  Unit/Hoas 

Giaben  Coulee/Cut  Bank  Sand  Untt/Monte  Grande 


Producing  formation 


Tyler  Sandstone ~.. 

Tyler  Sandstone 

Tyler  Sandstorte . 

Tyler  Sandstone................... 

Tyler  Sandstone 

1st  a  2nd  Cat  Creek  Sand. 
Amsden  &  Swift  (Ellis).. 
Tyler  Sandstorte.. 

RatcHffe  Lime 

RatcMfe  Lime.. 

Tyler  Sandstone „~ 

Cut  Bank  Sandstone.. 
Sunburst  Sandstone .. 

Tyler  Sandstone 

Madiaon  Limestone.... 
Cut  Bank  Sandstone.. 


Muddy  Sandstone 

Ellis  Sandstone 

(^  Bank  Sandstone.. 


Fracture 

gradierrt. 

psi/ft 


0.830 

1.145 

1.006 

1.006 

.723 

1.300 

1.200 

.674 

770 

.770 

.870 

1.360 

1.200 

.870 

1.070 

1.370 

.907 

1070 

1  282 
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Table  I.— F»4al  Sand-Face  Fracture  Gradients  (Montana)— ContifMied 


CM  field/unit/operalor 


Highviaw/Madaon/Mountain  SMm.. 

Ash  CrMk/Shannon/P«c(M' 

SW.  Raggad  Point/Tytar  A/Pat— Lawto- 

N.  Cut  Bank  Sand  Unit/Ptiiilips 

SW.  Cut  Bank  Sand  Unil/PhiNipa 

Dwyer/Ctiaftaa/PhiNipa.. 


Flat  Coulaa/SMm/PhMlps i 

SW.  Cut  B«ik/Two  Madkane  Unit/WoW - 

Caiiin  Craak.  Gas  Cily.  LitUe  Beaver.  E.  Littia  Bmm.  Monarch.  Pannal. 
Lookout  BudaOnl  Craak,  N.  Pina.  S.  Pina.  and  Pina  Units/SWEPI. 

Wmrtatla  Jwctton/Tytar/Tempteton 

Big  Wal/Tytar  B/Taxaco— tnterim  Rna»» _™..~. 

Bowes/Sawtooth/Taxaco ...-- . ..._._.«..» 

Central  Sumatn/Tytar/Taxaco ^ 

NE.  Sumaftra/Tylv/Texaco — . 

N.  Sumalra/Tytar/Taxaco 

Sunburst  Swid  UnKATaxaco - 


Stensvad/Lowar  Tyter  Unit/Tomahawk .„. 

Cut  B«*yS.  CankilCut  Bank  Sand  Unit/Union 

S.  Central  Cut  Bank  Sand  IMt/Uiwn ^ 

Cut  Bank/MadiMin  Unil/Union _- 

Reagw)  Unit/Unkxi.. 


MouNon  UnitAMon  (tendinatad) _._ 

Jm  CouteaATyter  Sand  Unit/Unwn— Tescaa ... 

Jim  Coutee/Tylar  Sanl  Unit.  Wal  #8NI  33-3/Unk>n— Texas.. 

KeOy  Unrt/Umoo— Texas. _ 

S.  LitHe  Wafl/Tyler  Sand  Unit/Unon— Texas 


Producing  formation 


Stiannon  Sandstone - 
Tytar  A  Sandslorte — 
Cut  Bank  Sandstone- 
Cut  Bank  Sandstone.. 


Chartea  Umeslone.. 
SwiRSand8tof«e. 
Cut  Bank  Sandstona.. 


Sauro-Ordovidan. 

Tyler  Sandstorw 

Tyler  B  Sandskxw 

Sawtooth  Sandstona... 
Tyler  Sandstone ~. 

Sunburst  Sandstone 

Louver  Tyler  Sandstone . 
Cut  Bank  Sandstone.. 
Cut  Bank  Sandstone.. 
Madison  Limestone.-. 
Madison  Limestorte..- 


Moullon  Sandstone.. 
Tyler  Sandstone.. 
Tyler  Sendstorw.. 
Tyler  Sandstone.. 
Tyler  Sandstone.. 


Fracture 

gradtont, 

psi/fi 


.880 

.793 

.750 

1.440 

1.330 

.780 

1.170 

1.290 

.76' 

1.110 

1.110 

1.110 

1.020 

1.020 

1.020 

1.110 

.886 

1.434 

1.434 

.880 

.880 

.000 

.821 

1572 

.688 

.700 


C  Cakulatioc  of  Maxmuun  AHowable 
Surfaca  Injactioo  Praasum  Usins  Final 
Fracture  Gradients  j 

The  maximum  aUowable  surface 
injection  pressure  (Pmax)  formula  to  be 
used  for  each  field  imit  with  enhanced 
recovery  wells  authorized  by  rule  is  as 
follows: 

Pmax = [Fracture  Gradient— {0.433){Sp.Gr.)l 
X  [Well  Depth,  shallowest  in  project] 

When  the  operator  calculates  the 
(Pmax)  values,  the  fresh  water 
hydrostatic  pressure  gradient  (0.433  psi/ 
ft]  must  be  multiplied  by  the  Specific 
Gravity  of  the  appropriate  injection  fluid 
(Sp.Gr.,  oniUess)  before  being 
subtracted  from  the  established  sand- 
face  fracture  gradient  (psi/ft).  The  well 
depth  to  be  used  in  the  calculation  of  the 
maximum  allowable  surface  injection 
pressure  shall  be  that  depth  to  the  top  of 
the  injection  perforations  of  the 
shallowest  well  in  the  injection  | 

formation  in  a  rule  authorized  project. 
This  value  shall  then  apply  to  all 
injection  wells  in  that  field  and/or  unit. 
This  procedure  provides  a  safety  margin 
because  the  use  of  a  deeper  well  depth 
for  these  calculations  could  lead  to 
significantiy  higher,  possibly  excessive, 
injection  pressures  in  projects  with 
highly  dipping  beds. 

If  a  sufficient  data  base  was  not 
available  to  determine  an  appropriate 
sand-face  fracture  gradient  for  an 
injection  formation/field  as  a  part  of 
this  notice,  EPA  Region  VIU  has  not 
herein  listed  a  specific  fracture  gradient 


In  this  case,  EPA  Region  VIII  will 
require  the  use  of  the  previously 
established  fracture  gradient  value  of 
0.733  psi/ft,  as  identified  in  the  UIC 
Rules  promulgated  in  49  FR  20181  on 
May  11, 1984,  and  the  attendant  state- 
specific  preamble.  Therefore,  for  all  of 
those  geologic  formations/fields  not 
listed  in  Table  I.  but  being  used  for  the 
enhanced  recovery  of  oil  or  gas,  the 
formula  for  determining  the  maximum 
allowable  surface  injection  pressure  is 
as  follows: 

Pmax=[0.733-{0.433)(Sp.Gr.)]  X  [Well  Depth, 
shallowest  in  project] 

D.  Subsequent  Revisions  of  Final 
Fracture  Gradients 

Subsequent  to  today's  notice  of 
fracture  gradients  and  maximum 
allowable  injection  pressures,  an 
operator  may  obtain  authority  to  inject 
at  a  pressure  greater  than  these 
established  herein  only  by  submitting  a 
written  request  to  EPA.  Any  such 
request  must  be  addressed  to  the 
Regional  Adminisfrator  and  must 
demonstrate  that  the  requested  injection 
pressure  will  not  initiate  new  fractures 
or  propagate  existing  fractures  in  the 
confining  zone,  or  cause  movement  of 
fluids  into  an  USDW.  Any  such  request 
will  be  approved  only  after  notice, 
opportimity  for  comment  and 
opportunity  for  a  pubUc  hearing,  in 
accordance  with  Subpart  A  of  Part  124 
of  this  chapter  (Ch.  I). 


Anyone  wishing  to  review  the 
supporting  information  which  led  to  the 
development  of  this  notice  may  do  so  at 
the  EPA  Region  Vm  office. 

Dated:  May  13, 198a 
lamas  ].  Sdiarar. 

Regional  Administrator.  EPA  Region  VIII. 
[FR  Doc.  88-12198  Filed  5-31-88;  8:45  am] 

WLUNO  COOE  SMO-iO-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

AppHcationc  for  Consolidated  Hearing; 
CatsklH  Broadcasting  Ca  at  ai. 

1:  The  Commission  has  before  it  the 
following  mutually  exclusive 
apphcations  for  a  new  FM  station: 


AppNcam.  city,  and 
state 

Fie  No. 

MM 

Docket 
No. 

A.  Makxikn  Kahn  «r 

BPH-870430NG 

86-252 

aL.  a/b/t  CatskW 

Broadcasting 

Company  (a 

^ 

general 

partnership): 

Catskill,NY. 

B.  John  Jsy  iMlin; 

BPH-870430NH 

Cataka,NY.. 

C.  CarmirteA.  Pizza, 

BPH-670430NI 

CatskM  FM,  Ltd.,  a 

KmHed  partnership: 

CatskM.  NY. 

2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headhigs  at  51  FR  19347,  May  29, 1986. 
The  letter  shown  before  each  applicant's 
name  above  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant 

Issue  Heading  and  Applicant(a) 

1.  Environmental,  A 

2.  Comparative,  A.B,C 

3.  Ultimate,  A,B,C 

3.  If  there  is  any  non-standardized 
issue  in  this  proceeding,  the  full  text  of 
the  issue  and  the  applicant  to  which  it 
applies  are  set  forth  in  an  Appendix  to 
this  Notice.  A  copy  of  die  complete  HDO 
in  this  proceeding  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  ^e  FCC  Dockets 
Branch  (Room  230),  1919  M  Sh^et.  NW.. 
Washingtoa  DC.  "Ilie  complete  text  may 
also  be  purchased  ftom  the 
Commission's  duplicating  contractor. 
International  Transcription  Services, 
Inc.,  2100  M  Sti«et  NW.,  Washington. 
DC  20037  (Telephone  No.  (202)  857- 
3800). 

W.  |an  Gay, 

Assistant  Chief,  Audio  Services  Division, 
Mass  Media  Bureau. 

[FR  Doc.  88-12176  Filed  5-31-88;  8:45  am] 

BILUNa  COOE  S712-01-M 


Applications  for  Consolidated  Hearing; 
Daystar  Radio.  Ltd^  et  al 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  AM  station: 


Applicant  city,  and 
state 

Re  No. 

Docket 
No. 

A.  Oaystw  Radio, 
Ltd.;  Breen. 
Colorado. 

B.  Frank  ENraod  and 
Wanda  Jean 
Ehmod:  Kirtland. 

BMP-861016AC 
BP-e70302AG 

86-248. 

2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1994,  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headinigs  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 


headings  at  51  FR  19347,  l^y  29, 198a 
The  letter  shown  before  each  applicant's 
name  above  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 

Issue  Heading  and  Applicant(8j 

1.  Air  Hazard,  B. 

2.  307(b).  All  applicants 

3.  Contingent  Comparative,  All  applicants 

4.  Ultimate,  All  applicants 

3.  If  there  is  any  non-standardized 
is8ue(s)  in  this  proceeding,  the  full  text 
of  the  issue  and  the  applicant(s]  to 
which  it  applies  are  set  forth  in  an 
Appendix  to  this  Notice.  A  copy  of  the 
complete  HDO  in  this  proceeding  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street.  NW.,  Washington.  DC.  The 
complete  text  may  also  be  purchased 
fix)m  the  Commission's  duplicating 
contractor,  International  Transcription 
Services,  Ins.,  2100  M  Street  NW., 
Washington.  DC  20037  (Telephone  (202) 
857-3800). 
W.  Jan  Gay, 

Assistant  Chief,  Audio  Services  Division, 
Mass  Media  Bureau. 
(FR  Doc.  88-12177  Filed  5-31-88;  8:45  am] 

BILUNG  COOC  STta-OI-M 


Applications  for  Consolidated  Hearing; 
Franklin  Broadcasting,  et  al. 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  FM  station: 


Applicant,  city,  and 
state 

File  No. 

Docket 
No. 

A.  Charles  E. 

BPH-860306ME 

68-251 

FrankNn.  d/b/a 

Franklin 

Broadcasting: 

JohnsonvHle.  S.C. 

B.  Hemingway 

BPH-860314ML 

Broadcasting 

Company,  Inc.; 

Johnsonville,  S.C. 

* 

C.  William  H. 

BPH-860407MF 

Burckhalter& 

Cynthia  B. 

Merrithew 

Johnsonville,  S.C. 

2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  apphcations  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headii^  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  imder  the  corresponding 
headings  at  51  FR  19347,  May  29, 1986. 
The  letter  shown  before  each  aiqilicaBt's 
name,  above,  is  used  below  to  signify 


whether  the  issue  in  question  an  ilies  to 
that  particular  applicant 

Issue  Heading  and  Applicants 

1.  Air  Hazard.  C 

2.  Comparative,  A.B,C 

3.  Ultimate.  AAC 

3.  If  there  is  any  non-standardized 
issues  in  this  proceeding,  the  full  text  of 
the  issue  and  the  apphcants  to  which  it 
applies  are  set  forth  in  an  Appendix  to 
this  Notice.  A  copy  of  the  complete  HDO 
in  this  proceeding  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Sti^et,  NW.. 
Washington  DC.  lie  complete  text  may 
also  be  purchased  bom  the 
Commission's  duplicating  contractor. 
International  Transcription  Services. 
Inc..  2100  M  Sb«et  NW.,  Washington, 
DC  20037.  (Telephone  (202)  857-3800). 
W.Jan  Gay. 

Assistant  Chief.  Audio  Services  Division, 
Mass  Media  Bureau. 

[FR  Doc.  88-12179  Filed  5-31-88:  8:45  am] 
BIUJNO  CODE  S71>-»1-M 


Applications  for  Consolidatad  Hearing; 
Albert  E.  Gary  et  al 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
apphcations  for  a  new  FM  station: 


Applicant  city,  and 
state 

File  No. 

Docket 
No. 

A.  Atiert  E.  Gary; 

BPH-651029MH 

68-240 

Kiliington.  Vemwnt. 

B.  KIHington 

BPH-851030MN 

Broadcasting,  Ltd.; 

Killington,  Vermont. 

C.  Killington 

BPH-851030MO 

Broedcasting 

Corporation; 

Killington,  Vermont 

D.  Mountain 

BPH-851030MP 

Broadcasting 

Limited  Partners; 

Killington,  Vermont 

E.  Elf  Broadcasting 

BPH-e51030MO 

Company; 

KIHington,  Vernwnt 

F.  Radio  Group,  Inc.; 

BPH-851030MR 

KHIington.  Vermont 

G.  Bnice  Lyons; 

BPH-851030MX 

H.  Killington.  Ltd.; 

BPH-e51030M2 

KHIinglort.  Vennont 

2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  imder  the  corresponding 
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headings  at  51  FR 19347,  May  29, 1986. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 
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Issue  Heading  and  Applicantfsj 

1.  Air  Hazard,  D 

2.  Environmental  Impact  A3,CJ),E,F,H 

3.  Comparative,  A-H 

4.  Ultimate.  A-H 

3.  If  there  is  any  non-standardized 
issue  in  this  proceeding,  the  full  text  of 
the  issue  and  the  applicant  to  which  it 
applies  are  set  forth  in  an  Appendix  to 
this  Notice.  A  copy  of  the  complete  HDO 
in  this  proceeding  is  available  for 
inspectioii  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  [Room  230),  1919  M  Street,  NW.. 
Washington  DC.  The  complete  text  may 
also  be  purchased  from  the 
Commission's  duplicating  contractor, 
International  Transcription  Services, 
Inc.,  2100  M  Street  NW.,  Washington. 
DC  20037.  (Telephone  (202)  857-3800). 
W.  )an  Gay, 

Assistant  Chief,  Audio  Services  Division, 
Mass  Media  Bureau. 

(FR  Doa  88-12178  Filed  5-31-88;  8:45  am] 
MUMQ  cow  tm-oi-m 


Applications  for  Consolidated  Hearing; 
Panhandle  ConMminlcationa,  Inc^  at  al 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  FM  station:        i 


Applicant,  city,  and 
stale 


A.  Panhandte 

Conwnunications, 

Inc.;  PortS«nt 

Joe,R_ 
B.PN  Radio 

Company.  Port 

SantJoe.  FL 
C.  Dee  Wetmore; 

Port  Saint  Joe, 

Fl_ 


Fie  No. 


8PH-8S070gMD 

BPH-850711MS 
BPH-850712U7 


MMOockel 
No. 


88-260 


2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  iet  forth  in  its 
entirety  imder  the  corresponding 
headings  at  51  FR  19347,  May  29, 1986. 
The  letter  shown  before  each  applicant's 
name  above  is  used  below  to  si^iify 
whether  the  issue  in  question  applies  to 
that  partidular  applicant.  ^ 

Issue  Heading  and  AppJicantfs) 

1.  Environmental,  A 

2.  Comparative,  A,B,C 


3.  Ultimate,  A.aC 

3.  If  there  is  any  non-standardized 
issue  in  this  proceeding,  the  full  text  of 
the  issue  and  the  applicant  to  which  it 
apphes  are  set  forth  in  an  Appendix  to 
this  Notice.  A  copy  of  the  complete  HDO 
in  this  proceeding  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street  NW., 
Washington,  DC.  The  complete  text  may 
also  be  purchased  from  the 
Commission's  duplicating  contractor. 
International  Transcription  Services, 
Inc.,  2100  M  Street  NW.,  Washington, 
DC  20037  (Telephone  No.  (202)  857- 
3800). 
W.  Ian  Gay, 

Assistant  Chief.  Audio  Services  Division, 

Mass  Media  Bureau. 

[FR  Doc.  88-12180  Filed  5-31-88;  8:45  am] 

aiLLMQ  CODE  t71)-«MI 


Applications  for  ConsoMated  Hearing; 
Soutliland  Broadcasting  Co^  Inc^  at  al. 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive      '    , 
applications  for  a  new  FM  station: 


Applicant  city,  and 
state 

File  No. 

MM 

Docket 
No. 

A.  Southland 

BPH-870709MG 

88-247 

Company.  Inc.; 

Dotttan.  AL 

B.  (Stephen  G. 

BPH-870710MG 

McGowan  et  al.  d/ 

b/a)  Broadcast 

Associates: 

Dothan.  AL 

C.  Dothan  Radio  JoW 

BPH-870710MH 

Ventura  (Mignon  C. 

Smith  and  EWs  J. 

Parker,  General 

Partners);  Dothan, 

AL 

D.  (Francis  E.  Bust>y 

BPH-870710NG 

d/b/a)  Bee 

Broadcasting; 

Dothan.  AL. 

E.  Houston  L  Pearce; 

BPH-870710NJ 

Dothwi.AL 

F.  Atoert  E.  Smith; 

BPH-870710NL 

Dothan.  AL 

G.  Jerry  Townsend; 

BPH-870710NM 

Dothan.  AL 

2.  Pursuant  to  section  309(e)  of  the 
Commtmications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headii^s  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR  19347,  May  29, 1986. 
The  letter  shown  before  each  apphcant's 
name  above  is  used  below  to  signify 


whether  the  issue  in  question  applies  to 
that  particular  applicant 

Issue  Heading  and  Applicant, 

1.  Multiple  Ownership,  B 

2.  Air  Hazard,  D 

3.  Comparative.  All  Applicants 

4.  Ultimate,  All  Applicants 

3.  If  there  is  any  non-standardized 
issue  in  this  proceeding,  the  full  text  of  . 
the  issue  and  the  applicant  to  which  it 
applies  are.  set  forth  in  an  Appendix  to 
this  Notice.  A  copy  of  the  complete  HDO 
in  this  proceeding  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street  NW., 
Washington,  DC.  "The  complete  text  may 
also  be  purchased  from  the 
Commission's  duplicating  contractor. 
International  Transcription  Services, 
Inc.,  2100  M  Street  NW.,  Washington, 
DC  20037  (Telephone  No.  (202)  857- 
3800). 
W.  |an  Gay, 

Assistant  Chief,  Audio  Services  Division,   ■ 

Mass  Media  Bureau. 

(FR  Doc.  88-12181  Filed  5-31-88;  8:45  am] 
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Applications  for  Consolidated  Hearing; 
WalMSh  Valley  Community  Radio 
Corp.  et  al 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  FM  station: 


MM 

Applicant  city/state 

FiieNa 

Docket 
No. 

A.  Wabash  Valley 

BPH-860611MD 

88-246 

Commuoity  Radto 

Corporatnn,  Delphi, 
IN 

B.  Whitcar  Regk)nal 

BPH-a60702MQ 

Broadcastino  Co., 

Inc.;  Delphi.  IN. 

C.  James  R.  Bricker; 

BPH-860707NN 

Delphi.  IN. 

0.  Dennis  J.  KeWy.  d/ 

BPH-8e0707OF 

b/a  Carroll  County 

Broadcasting 

Company;  CMphi, 

- 

IN. 

2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR  19347,  May  29, 1986. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 


whether  the  issue  in  question  applies  to 
that  particular  applicant 

Issue  Heading  and  Applicantfa) 

1.  Comparative,  A,B,C,D 

2.  Ultimate,  AACJ) 

3.  If  there  is  any  non-standardized 
issue  in  this  proceeding,  the  full  text  of 
the  issue  and  the  applicant  to  which  it 
applies  are  set  forth  in  an  Appendix  to 
this  Notice.  A  copy  of  the  complete  HDO 
in  this  proceeding  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street,  NW., 
Washington  £>C.  llie  complete  text  may 
also  be  purchased  from  the 
Commission's  duplicating  confractor, 
International  Transcription  Services, 
Inc.,  2100  M  Street  NW.,  Washington, 
DC  20037.  Telephone  (202)  857-3800). 
W.  )an  Gay. 

Assistant  Chief.  Audio  Services  Division 

Mass  Media  Bureau. 

[FR  Doc.  88-12182  Filed  5-31-88;  8:45  am] 
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FEDERAL  MARITIME  COMMISSION 
Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(8]  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC,  Office  of  the  Federal 
Maritime  Qnnmission.  1100  L  Street 
NW.,  Room  10325.  Interested  parties 
may  subpiit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission,  Washington.  DC 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  {  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  commimicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  212-009847-019. 
Title:  U.S.  Atlantic  Coast/Brazil 
Agreement 
Parties: 

Companhia  de  Navegacao  Lloyd 

Brasileiro 
Companhia  de  Navegacao  Maritima 

Netunar 
American  Tramport  Lines.  Ina 

Sympeis:  The  proposed  amendment 
would  establish  a  ceiBag  on  pool 
paymeals  for  the  pool  period  October  1, 
1987,  through  December  31, 1988. 

Agreement  No.:  202-010829-002. 


Title:  Eurocorde  Discussion 
Agreement 

Parties: 

North  Europe-U.S.  Atlantic 
Conference 

U.S.  Atlantic-North  Europe 
Conference 

Evergreen  Marine  Corp.  (Taiwan),  Ltd. 

Synopsis:  The  proposed  amendment 
would  conform  the  agreement  to  the 
Commission's  requirements  concerning 
service  contract  provisions.  The  parties 
have  requested  a  shortened  review 
period. 

Agreement  No.:  206-011139-001. 

Title:  Europact  Agreement. 

Parties: 

North  Europe-United  States  Pacific 
Freight  Conference 

North  Europe-U.S.  Gulf  Freight 
Association 

North  Europe-U.S.  Atlantic 
Conference 

Synopsis:  The  proposed  amendment 
would  conform  the  agreement  to  the 
Commission's  requirements  concerning 
service  contract  provisions.  The  parties 
have  requested  a  shortened  review 
period. 

Agreement  No.:  206-011140-001. 

Title:  Amercorde  Agreement 

Parties: 

Pacific  Coast  European  Conference 

Gulf-European  Freight  Association 

U.S.  Atlantic-North  Europe  Confemce 

Synopsis:  The  proposed  amendment 
would  conform  the  agreement  to  the 
Commission's  requirements  oonceming 
service  contract  provisions.  The  parties 
have  requested  a  shortened  review 
period. 

By  Order  of  the  Federal  Maritime 
Commission. 
Tony  P.  Komiiiotli, 
Assistant  Secretary. 

Dated:  May  28, 1988. 
[FR  Doc.  88-12253  Filed  5-31-88;  IMS  am] 
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Agreement(s)  RIed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(8]  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street 
NW.,  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission,  Washington,  DC 
20573,  within  10  days  after  the  date  of 
the  Federal  Registar  in  which  this  notice 
appears.  The  requirements  for 


comments  are  found  in  |  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  wittrthe 
Commission  regarding  a  pending 
agreement 

Agreement  No.:  224-002758-006. 

Title:  Port  of  Oakland  Terminal 
Agreement. 

Parties: 

City  of  Oakland 

American  President  Lines,  Ltd.  (APL) 

Synopsis:  The  agreement  amendment 
extends  the  basic  agreement's  term  to 
July  31,  2001  and  provides  APL  the  right 
to  extend  the  agreement  for  two 
additional  periods  of  seven  years,  each 
subject  to  modification.  It  also  provides 
for  the  Port's  option  to  purchase  certain 
APL  container  cranes. 

Agreement  No.:  224-002758C-002. 

Title:  Port  of  Oakland  Terminal 
Agreement 

Parties: 

City  of  Oakland 

American  President  Lines,  Ltd.  (APL) 

Synopsis:  The  agreement  amendment 
extends  the  basic  agreement's  term  to 
July  31,  2001  and  provides  APL  the  right 
to  extend  the  agreement  for  two 
additional  periods  of  seven  years,  each 
subject  to  modification. 

By  Order  of  the  Federal  Maritime 
Commission.  \ 

Dated:  May  25, 198a 
Joseph  C  PoUdng 
Secretary. 
[FR  Doc.  88-12143  Filed  5-31-88;  8:45  am]. 
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Listing  of  Controllad  Carriers  Under 
the  Shipping  Act  of  1984 

Dated:  May  28, 198&  . 

AQENCV:  Federal  Maritime  Commission. 

ACTION:  Amendments  to  list  of 
controlled  carriers. 

SUBMUMV:  The  Federal  Maritime 
Commission  is  removing  Flota  Mercante 
Gran  Centre  Americana  S.A.  and 
National  Galleon  Shipping  Corporation 
from  the  list  of  controlled  carriers. 
Information  received  by  the  Commission 
indicates  that  these  two  carriers  have 
ceased  operation,  and  therefore  no 
longer  meet  the  definition  of  a  controlled 
carrier  pursuant  to  section  3(8]  of  the 
flipping  Act  of  1984.  Also,  the 
Commission  is  adding  Ceylon  Shipping 
Corporation,  Compagnie  Marocaine  de 
Navigation,  Compania  Anonima 
Venezolana  de  Navegacion,  Far  East 
Enterprising  Co.  (H.K.),  Ltd.  and 
Nigerian  National  Shipping  Line  Limited 
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to  the  list  of  controlled  carriers  subject 
to  the  advance  tariff  filing  and  other 
regulatory  requirements  of  section  9  of 
the  Shipping  Act  of  1984. 
FOR  FURTHER  INFORMATION  CONTACT: 

Robert  D.  Bourgoin,  General  Counsel, 
Federal  Maritime  Commission,  1100  L 
Street  NW..  Washington.  DC  20573.  (202) 
523-5740. 

SUPPLEMENTARY  INFORMATION:  Sections 
3(8]  and  9  of  the  Shipping  Act  of  1984 
( "1984  Act").  46  U.S.C.  app.  1702(8)  and 
1708,  provide  for  the  identification  and 
regulation  of  certain  state-controlled 
carriers  in  the  foreign  commerce  of  the 
United  States.  The  Commission  has 
determined  that  because  Flota  Mercante 
Gran  Centro  Americana  S.A.  and 
National  Galleon  Shipping  Corporation 
have  ceased  operation,  they  should  no 
longer  be  considered  controlled  carriers 
as  defined  by  section  3(8]  of  the  1984 
Act.  Therefore,  the  Commission  is 
deleting  Flota  Mercante  Gran  Centro 
Americana  S.A.  and  National  Galleon 
Shipping  Corporation  from  its  list  of 
non-exempt  controlled  carriers.  I 

Further,  the  Commission  has  i 

determined  that  Ceylon  Shipping 
Corporation.  Compagnie  Marocaine  de 
Navigation.  Compania  Anonima 
Venezolana  de  Navegacion.  Far  East 
Enterprising  Co.  (H.K.),  Ltd.  and 
Nigerian  National  Shipping  Line  Limited 
meet  the  definition  of  a  controlled 
carrier  under  section  3(8)  of  the  1984 
Act  and  are,  therefore,  added  to  the  list 
of  controlled  carriers. 

Upon  inquiry  by  the  Commission.  Far 
East  Enterprising  Co.  (H.K.],  Ltd. 
admitted  its  controlled  status,  and 
Compagnie  Marocaine  de  Navigation 
and  Nigerian  National  Shipping  Line 
Limited  provided  no  response  to  the 
inquiry. 

Ceylon  Shipping  Corporation  claimed 
exemption  for  ihe  connecting  carrier 
agreement  between  Ceylon  Shipping 
Corporation  and  United  Arab  Shipping 
Company  under  section  9(f)(3)  of  the 
1984  Act  46  U.S.C.  app.  1708(f)(3).  This 
claim  was  rejected  by  the  Commission 
on  the  grounds  that  the  connecting 
carrier  agreement  does  not  constitute  a 
ratemaking  body  imder  section  9(f)(3). 

Compania  Anonima  Venezolana  de 
Navegacion  took  the  position  that  it 
should  be  exempt  from  the  controlled 
carrier  provisions  because  its  operations 
in  all  U.S.  trades  are  covered  by  an 
agreement  or  agreements  effective  under 
section  6  of  the  1984  Act.  The  fact  that  it 
operates  under  a  conference  agreement 
in  certain  trades  was  found  not  to  entitle 
it  to  a  general  exemption  from  the 
controlled  carrier  classification. 

The  Commission's  list  of  controlled 
carriers  was  previously  pubUshed  in  the 


Federal  Register  on  May  15. 1987  [52  FR 
18451].  The  amended  list  is  shown 
below: 

Baltic  Shipping  Co.— U.S.S.R. 
Bangladesh  Shipping  Corp. — Bangladesh 
Black  Sea  Shipping  Company — U.S.S.R. 
Black  Star  Line — Ghana 
Ceylon  Shipping  Corporation — Sri  Lanka 
China  Ocean  Shipping  Co. — People's 

Republic  of  China 
China  Resources  Transportation  &  Godown 

Co.,  Ltd. — People's  Republic  of  China 
Compagnie  Maritime  Zairoise — Zaire 
Compagnie  Marocaine  de  Navigation 

(COMANAV)— Morocco 
Compagnie  Nationale  Algerienne  de 

Navigation — Algeria 
Compagnie  de  Navegacao  Loide  Brasileiro— 

Brazil 
Compania  Anonima  Venezolana  de 

Navegacion  (Venezuelan  Line) — Venezuela 
Compania  Peruana  de  Vapores  (Peruvian 

Slate  Line) — Preu 
Egyptian  National  Line — Egypt 
Empresa  Maritima  del  Estado  (Empremar 

Line) — Chile 
Far  East  Enterprising  Co.  (H.K.).  Ltd. 

(Farenco) — People's  Republic  of  China 
Far  Eastern  Shipping  Co.— U.S.S.R. 
Flota  Bananera  Ecuatoriana  S.A. — Ecuador 
Guangdong  International  Shipping  Co.,  Ltd. — 

People's  Republic  of  China 
MISR  Shipping  Company — Egypt 
Murmansk  Shipping  Co.  (Arctic  Line) — 

U.S.S.R. 
National  Shipping  Corporation  of  the 

Philippine8---Phihppines 
Nauru  Pacific  Line — Nauru 
Neptune  Orient  Lines — Singapore 
Nigerian  National  Shipping  Line  Limited- 
Nigeria 
P.  T.  Djakarta  Lloyd — Indonesia 
Pakistan  National  Shipping  Corporation^ 

Pakistan 
Pharaonic  Shipping  Co.  (S.A.E.] — Egypt 
PoUsh  Ocean  Lines — Poland 
Romanian  dipping  Company  Constanta 

(NAVROM)— Romania 
Shipping  Corporation  of  India — India 
Sudan  Shipping  Line  Limited — Sudan 
Transportes  Navieros  Ecuatorianos 

(Transnave) — Ecuador 
Zhu  Sheng  Transportation  Co.,  Ltd. — People's 

Republic  of  China 

The  process  of  identification  and 
classification  of  controlled  carriers  is 
continuous.  The  Ust  as  shown  will  be 
amended  as  circumstances  warrant. 

By  the  Commission. 
Joseph  C.  Polking, 
Secretary. 
[FR  Doc.  88-12144  Filed  5-31-88;  8:45  am] 
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Cancellation  of  Inactiva  Tariffs 

By  notice  served  March  15, 1988,  and 
published  in  the  Federal  Register  on 
March  18, 1988.  the  Federal  Maritime 
Commission  notified  13  marine  terminal 
operators  (MTOs)  of  its  intent  to  cancel 
their  individual  tariffs  30  days 


thereafter,  in  the  absence  of  a  showing 
of  good  cause  why  such  tariffs  should 
not  be  cancelled. 

The  notice  was  served  on  the  13 
MTOs  on  March  15. 1988.  and  no 
responses  have  been  received.  It  is 
misleading  to  the  public,  potentially 
unfair  to  competing  MTOs.  and  an 
unreasonable  administrative  burden  on 
the  Commission's  staff  for  inactive 
tariffs  to  remain  on  file.  Accordingly,  the 
tariffs  of  the  13  MTOs  listed  in  the 
Appendix  to  this  noMM  that  failed  to 
respond  to  the  March  15, 1988,  notice 
will  be  cancelled. 

Now,  therefore  it  is  ordered.  That  the 
tariffs  of  the  13  MTOs  listed  in  the 
Appendix  be  cancelled. 

//  is  further  ordered,  That  a  copy  of 
this  Order  be  sent  by  certified  mail  to 
the  last  known  address  of  the  MTOs 
listed  in  the  Appendix. 

It  is  further  ordered.  That  this  notice 
be  published  in  the  Federal  Register. 

This  Order  is  issued  pursuant  to 
authority  delegated  to  the  Director, 
Bureau  of  Domestic  Regulation  by  S  9.04 
of  Commission  Order  No.  1  (Revised) 
dated  November  12. 1981. 
Robert  S.  Drew. 
Director.  Bureau  of  Domestic  Regulation. 

Appendix — ^Federal  Maritime 
Commission  Inactive  Terminal 
Operators 

Alltrans  Express  U.S.A.,  Inc.,  P.O.  Box  7686, 

San  Francisco.  CA  94120 
Coakley  Terminals,  70  Erieside  Avenue, 

Cleveland,  OH  44114 
Containerfreight  Terminals  Company,  1730 

Third  Street,  San  Francisco,  CA  94107  . 
Full  Service  Distribution,  2850  NW  31st 
^     Avenue,  Portland,  OR  97210 
International  Shipping  Co.,  Inc.,  1001 

Connecticut  Avenue  NW.,  Suite  628. 

Washington,  DC  20036  . 

Koppel  Incorporated  Grain,  c/o  Koppel   / 

Terminal,  P.O.  Box  233a  Long  Beach, -CA 

90601 
W.  W.  Lynch,  In&,  1500  West  Bth  Street,  Long 

Beach,  CA  90813 
NWT  Distribution  Services,  215  SE  Morrison, 

Portland.  OR  97214 
Ocean  Cargo  Facilities,  Inc.,  85  Grand  Canal 

Drive,  Suite  309,  Miami,  FL  33144 
Omni  Overseas  Freighting,  Inc.,  3001  S. 

Ridgeland  Avenue,  Berwyn,  IL  60402 
Rivenvay  Tenninal  Inc.,  2995  N.W.  So.  River 

Drive.  Miami,  FL  33125 
Sea-Tac  International  Warehouse,  Inc.,  22  So. 

Idaho  Street,  Seattle,  WA  98134 
Tulane  Fleeting,  Inc..  201  Evans  Rd.,  Suite 

409.  Harahan.  LA  70123. 

[FR  Doc.  88-12145  Filed  5-31-88;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

Banca  Commarciala  Itallana,  S4)  JL; 
Foratation  of,  Acquisition  by,  or 
Marger  of  Bank  Holding  Companies, 
and  Acquisition  of  NontMnking 
Company 

The  company  listed  in  this  notice  has 
applied  under  S  225.14  of  the  Board's 
Regulation  Y  (12  CFR  225:14)  for  the 
Board's  approval  under  section  3  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1842)  to  become  a  bank  holdhig 
company  or  to  acquire  voting  securities 
of  a  bank  or  bank  holding  company.  The 
listed  company  has  also  applied  under 
S  225.23(a)(2)  of  Regulation  Y  (12  CFR 
225.23(a){2])  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  S  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  {225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies,  or  to  engage  in  such 
an  activity.  Unless  otherwise  noted, 
these  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  o^ces  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  die 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  imsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  June  29, 1988. 

A.  Fadeial  Reserve  Bank  of  New  Yoik 
(William  L  RuUedge,  Vice  President)  33 
Liberty  Street.  New  York,  New  York 
10045: 
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1.  Banca  Commerciale  Italiana,  S.p.A., 
Milan,  Italy;  to  acquire  up  to  63.3 
percent  of  the  voting  shares  of  Irving 
Bank  Corporation,  New  York.  New  York, 
and  thereby  indirectiy  acquire  Irving 
Trust  Company,  New  York.  New  York; 
The  Bank  of  Lake  Placid,  Lake  Placid, 
New  York;  Bank  of  Long  Island, 
Babylon,  New  York;  Centi-al  Trust 
Company,  Rochester,  New  York; 
Dutchess  Bank  &  Trust  Company, 
Poughkeepsie,  New  York;  Endicott  Trust 
Company,  Endicott.  New  York;  The  First 
National  Bank  of  Hancock.  Hancock, 
New  York:  The  First  National  Bank  of 
Moravia,  Moravia,  New  Yoric:  The 
Fulton  County  National  Bank  &  Trust 
Company,  Gloversville,  New  York; 
Hayes  National  Bank,  Clinton,  New 
York;  The  Merchants  National  Bank  & 
Trust  Company  of  Syracuse,  Syracuse, 
New  York:  Nanuet  National  Bank, 
Nanuet,  New  York;  Union  National 
Bank,  Albany,  New  York:  and  Scarsdale 
National  Bank  and  Trust  Company, 
Scarsdale,  New  Yoric. 

In  connection  with  this  application, 
Applioant  proposes  to  indirectiy  acquire 
Irving  Business  Center,  Inc.,  and  thereby 
engage  in  marketing  the  product  and 
services  of  Irving  Trust  Company 
pursuant  to  §  225.25(b)(1)  and  (b)(5): 
Irving  Financial  Centers,  Inc.,  and 
thereby  epgage  in  consumer  lending  and 
commercial  lending  to  local  businesses 
pursuant  to  S  22S.25(b)(l);  Irving  Life 
Insurance  Company,  and  thereby  engage 
in  providing  credit-related  life, 
mortgage,  and  health  insurance  to 
consumers  of  IBC's  bank  and  nonbank 
subsidiaries  pursuant  to  S  225.25(b)(8): 
Irving  Trust  Company  California,  and 
thereby  engage  in  the  nondeposit  trust 
company  business,  including  providing 
fiduciary,  custody  and  investment 
management  services  pursuant  to 
S  225.25(b)(3):  Irving  Trust  Company 
Florida,  and  thereby  engage  in  the 
nondeposit  trust  company  bushiess, 
including  providing  fiduciary,  custody 
and  investment  management  services 
pursuant  to  S  225.25(b)(3);  One  Wall 
Street  Brokerage,  Inc.,  and  thereby 
engage  in  the  discount  brokerage 
business,  including  the  purchase  and 
sale  of  stocks,  bonds,  options,  zero 
coupons  and  other  securities,  for 
customers  of  the  banking  subsidiaries  of 
IBC  pursuant  to  S  225.25(b)(lS):  Irving 
Services  Corporation,  and  thereby 
engage  in  servicing  loans  primarily 
related  to  credit  card  purchases  and 
providing  data  processing  services  to 
others  pursuant  to  {{  225.25(b)(1)  and 
(b)(7];  and  Liberty  Brokerage,  Inc.,  and 
thereby  engage  in  providing  intended 
brokerage  services  pursuant  to 


9  225.25(b)(15)  of  the'Board's  Regulation 
Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  May  25, 1068. 

James  McAfee, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  86-12151  Filed  5-31-88;  8:45  am] 

MUMG  CODE  Uie-01-«i 


Eastern  Bancsharas,  Inc..  at  al^ 
Formationa  of;  Acquialtlons  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
S  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  Mnriting  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  apphcations 
must  be  received  not  later  than  June  22. 
1988. 

A.  Federal  Reserve  Bank  of  Ridunond 
(Lloyd  W.  Bostina,  Jr.,  Vice  President) 
701  East  Byrd  Street  Richmond,  Virginia 
23261: 

1.  Eastern  Bancshares,  Inc.,  Romney, 
West  Virginia;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  The  First 
National  Bank  of  Romney,  Romney, 
West  Virginia. 

B.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Danville  Bancshares,  Inc.,  Danville. 
Illinois;  to  become  a  bank  holding 
company  by  acquiring  at  least  80 
percent  of  die  voting  shares  of  Danville 
State  Savings  Bank.  Danville.  Iowa. 
Comments  on  this  application  must  be 
received  by  June  20. 1988. 


20&2» 
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C  Federal  Reserve  Bank  of  Kanaas 

aty  (Thomas  M.  Hoenig,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
Qty,  Kfissouri  64198: 

1.  Sooner  Southwest  Bankshares,  Inc., 
Bristow,  Oklahoma;  to  acquire  81.7 
percent  of  the  voting  shares  of 
Anadarko  Bancshares.  Inc.,  Bristow, 
Oklahoma,  and  thereby  indirectly 
acquire  Anadarko  Bank  and  Trust  Co., 
Anadarko,  Oklahoma. 

Board  of  Governors  of  the  Federal  Reserve 
System,  May  25. 198a 

fames  McAfse, 

Associate  Secretary  of  the  Board. 

[FR  Doc  86-12152  Filed  5-31-88;  8:46  am] 

nujNQ  cone  tno-n-a 


Alan  E.  JoImson;  Changt  in  Bank 
Control  Noticaa;  AcquiaWons  of 
Shares  of  Banks  or  Bank  Holding 
Companies 

The  notificants  Hsted  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  \iS.C  1817(j))  and 
S  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bmk  or  baiA 
holding  company.  The  Actors  that  are 
considered  in  acting  on  the  notices  are 
set  focth  in  paragraph  7  of  tlie  Act  (12 
U.S.C.  M71(j)t7». 

The  notices  «e  availaUe  for 
immediate  inapectioa  at  the  Federal 
Reserve  Bank  indicated.  Once  the         I 
notices  have  been  accepted  for  I 

processing,  they  will  also  be  available 
for  ittspectiott  at  the  offices  of  the  Board 
of  Governors.  Interested  p— '"f  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  Cor  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  receivec} 
not  letter  than  |uoe  15, 1988, 

A.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck.  Vice  President)  104 
Marietta  Street.  NW.,  Atlanta.  Georaa 
30303: 

1.  Alaa  E.  Johnson,  Jacksonville, 
Florida;  to  retain  9.33  percent  of  the 
voting  shares  of  Bank  of  St  Petersburg, 
St.  Petersburg.  Florida 

Z.  John  F.  Mercurio,  West  Paha  Beach, 
Florida;  to  acquire  an  additioiial  3.73 
percent  of  the  voting  ^ares  of  Suburban 
Bankshares,  Inc.,  Lake  Worth.  Florida, 
and  thereby  indirectly  acquire  Saburban 
Bank.  Lake  Worth,  Floriifo. 

B.  FadBEBl  Reserve  BaiA  etCUeago 
(Davkl  Sl  Ostein.  Vrec  President)  230 
South  LaSalle  Street.  Chicago,  Illinois 
6O6O0t 

1.  RobertL  CumU.  Ckria  ).C«t^ 
Steven  I.  CaireU.  {ulie  L  CarteH.  and 
Debra  K.  Oitsworth.  aU  of  Spidt  Lake, 
Iowa;  to  acquke  100  percent  of  the 
voting  riiares  of  Waymar 
Bancorporation,  Spiht  Lake,  Iowa. 


C  Federal  Reserve  Beak  of 

Minneapolis  (jaraes  M.  Lyon,  Vice 
President)  250  Marquette  Avenae, 
Kfinneapolis,  Minnesota  5548Bt 

1.  Calvin  W.  Clark,  to  retain  control  of 
17.8  percent  of  the  voting  shares  of  Pine 
City  Bancorporatioa,  Inc.,  Pine  Qty. 
Minnesota,  and  thereby  indirectly  retam 
shares  of  Pine  City  State  Bank.  Pine 
City,  Minnesota. 

D.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig.  Senior  Vice 
President)  925  Grand  Avenue  Kansas 
City,  Missouri  64198: 

1.  Charles  L  Epstein,  Malvern. 
Pennsylvania;  to  acquire  33.3  percent  t)f 
the  voting  shares  of  Commercial  Bank 
Investment  Company,  Denver,  Colorado, 
and  thereby  indirectly  acquire 
Commercial  Bancorporation  of 
Colorado,  Denver,  Colorado;  Centiiry 
Bank  at  Orchard  Road,  Englewood. 
Colorado;  Bank  of  Colorado,  Colorado 
Springs,  Colorado:  Century  Bank- 
Academy  at  Hancock,  Colorado  Springs. 
Colorado;  Century  Bank  Ntorth.  Denver. 
Colorado:  Century  Bank  and  Trust 
Con^Hmy.  Denver,  Cotorado,  Century 
Bank  Sontfaeast  N.A.,  Bnglewood. ' 
Colorado:  Rocky  Moontain  Bank  and 
Trust  Co..  Fort  Collins,  Colorado: 
Century  Bank  at  Broadway.  Littletoa 
Colorado;  uid  Commercial  Savings 
Bank  of  Sterling.  Sterln^  Cokxada 

2.  Wade  V.  Robioett.  M.  A.  Kansas 
City,  Missouri:  to  acquire  as  additiottal 
8.60  percent  of  the  voting  shares  of 
Superior  Bancshaies,  Inc  Kansas  City, 
Missouri,  and  thereby  indirectly  acquire 
Superior  National  Bank.  Kansas  City. 
Missouri. 

Board  of  Govemon  (rf  the  Pederai  Reserve 
System,  May  2S.  1988. 

lames  McAIb« 

Associate  SecTftaryi^  the  Board. 

[FR  Doc.  W-12153  FUed  5-7t-8»  Mt^  imf 


NBD  Bancorp  Inc;  AcqMWHoM  ol 
Company  Engaged  m  Parailaalbla 
Nonbanking  ActMUas 

The  organization  listed  in  this  notice 
has  appfied  onder  9  225.23  (a}f2]  or  [I)  of 
the  Board's  Regulation  Y  (12  CFR  22&23 
(a)(2)  or  (f)}  for  the  Boanf  s  apprtnral 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (1217.S.C. 
1843fc)W}  sad  f  225.21(a)  of  Regulation 
Y  (12  CTR  225.21(a»  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  ^igaged  m  a  nonbenking 
activity  that  te  listed  in  1 22S.25  of 
Regukstioa  Y  ae  ctesely  r^ted  to 
banking  and  peraussibie  for  bank 
holdfaif  rcMfisaiua.  Unless  otherwise 
notedl  suak  activities  wiU  be  conducted 
throughout  the  Ihufed  Slates. 


The  application  is  availabte  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  wiB  also  be  available  for 
inspection  at  the  offices  of  the  Bbard  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  Uie 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  sacb 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that  ^ 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal 

ConiBMnts  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  fane  IB,  1988. 

A.  Fadscat  Reserve  Bank  ef  Chkago 

(David  Sl.  Epstein,  Vice  President)  230 
South  LaSalle  Streti,  Chicago  BHnois 

eoetoc 

1.  NBD  Bancorp,  /nc  Detroit, 
Michigan;  to  acquire  Trust  Company  of 
Naples.  Naples,  Florida,  and  tb^eby 
engage  in  trust  company  functions 
pursuant  to  i  22S.25(b)(3}  of  the  Board's 
Regulation  Y. 

Boera  01  Guvef  uoi  a  of  tiie  Fedeial  Reserve 
SyateefcMay28.1Wi. 

lames  MfeAfce. 

Associate  Secretary  of  the  Board. 

[FR  Doc.  86-12154  Filed  5-l-88(  8i4&  an) 


Sturm  Invi 


Coapany,  Inc; 
T»  Engage  da 


Nov*  In 
ActMUaa 


The  company  listed  in  this  notice  has 
filed  an  applicatian  under  &  225.23(a)(l> 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(1)]  for  the  Board's  approval 
under  section  4(c)(8]  of  the  Bank 
Holding  Company  Act  (12  U.S.C.  1843 
(8})  and  S22S.2I(a)  of  Regulation  T  (12 
CFIt  225.21(a))  to  commence  or  to 
engage  de  novo,,  eitfier  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 


Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  Oie 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  ofinterests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  othemvise  noted,  comments 
regarding  the  application  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  June  22, 1988. 

A.  Federal  Reserve  Bank  of  Chkago 

(David  S.  Epstein,  Vice  President)  230 
South  LaSalle  Street  Chicago,  Illinois 
60690: 

1.  Sturm  Investment  Company,  Inc., 
Omaha,  Nebraska;  to  engage  de  novo  in 
the  issuance  and  holding  of  secured 
promissory  notes  pursuant  to 
S  225.25(b)(1)  of  the  Board's  Regulation 
Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  May  25, 1988. 

lames  McAfee, 

Associate  Secretary  of  the  Board 

(FR  Doc.  88-12155  Filed  5-31-88: 8:45  am] 

BiLUNQ  cooe  Mio-oi-a 
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action:  Notice. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  AdmlnistratkNi 

Anasthatic  and  Ufa  Support  Druga 
Advisory  CommHtaa;  Ranaaral 

agency:  Food  and  Drug  Administration, 
HHS. 


SUMMARY:  The  Food  and  Drug 
Administration  announces  the  renewal 
of  the  Anesthetic  and  Life  Support  Drugs 
Advisory  Committee  by  the  Secretary  of 
Health  and  Human  Services.  This  notice 
is  issued  under  the  Federal  Advisory 
Committee  Act  of  October  6, 1972  (Pub. 
L  92-463,  88  Stat.  770-776  (5  U.S.C.  App. 
!))■ 

DATE:  Authority  for  this  committee  will 
expire  on  May  1, 1990,  unless  the 
Secretary  formally  determines  that 
renewal  is  in  the  public  interest. 
FOR  FURTHER  INFORMATION  CONTACT 

Richard  L  Schmidt,  Committee 
Management  Office  (HFA-306).  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857, 301-443- 
2765. 

Dated:  May  24, 1988. 
George  R.  White, 

Acting  Associate  Commissioner  for 

Regulatory  Affairs. 

[FR  Doc.  88-12159  Filed  5-31-88;  8:45  am) 

MUJNQ  CODE  4ia0-01-« 


[Docket  Na  88N-0202] 

Drug  Export;  Nttropflaster  Ratiopharm- 
5  and  10 

agency:  Food  and  Diug  Administration. 
HHS.  [ 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Hereon  Laboratories  Corp.,  a 
Subsidiary  of  Health-Chem  Corp.,  has 
filed  an  application  requesting  approval 
for  the  export  of  the  human  drug 
Nitropflaster  Ratiopharm-5  and  10  to  the 
Federal  RepubUc  of  Germany. 
ADDRESS:  Relevant  information  on  this 
application  may  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  Rm. 
4-62,  5600  Fishers  Lane,  Rockville,  MD 
20857,  and  to  the  contact  person 
identified  below.  Any  future  inquiries 
concerning  the  export  of  human  drugs 
under  the  Drug  Export  Amendments  Act 
of  1986  should  also  be  directed  to  the 
contact  person. 

FOR  FURTHER  INFORMATION  CONTACT 
Rudolf  Apodaca,  Division  of  Drug 
Labeling  Compliance  (HFD-310),  Center 
for  Drug  Evaluation  and  Research,  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857, 301-295- 
8063. 

SUPPLEMENTARY  INFORMATION:  The  Drug 
Export  Amendments  Act  of  1986  (Pub.  L. 
99-660)  (section  802  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act)  (21 


U.S.C.  382))  provides  that  FDA  may 
approve  applications  for  the  export  of 
drugs  that  are  not  currently  approved  in 
the  United  States.  The  approval  process 
is  governed  by  section  802(b)  of  the  act. 
Section  802(b)(3)(B)  of  the  act  sets  forth 
the  requirements  that  must  be  met  in  an 
application  for  approval.  Section 
802(b)(3)(C)  of  the  act  requires  that  the 
agency  review  the  application  within  30 
days  of  its  filing  to  determine  whether 
the  requirements  of  section  802(b)(3)(B) 
have  been  satisfied.  Section  802(b)(3)(A) 
of  the  act  requires  that  the  agency 
publish  a  notice  in  the  Federal  Register 
within  10  days  of  the  filing  of  an 
application  for  export  to  facilitate  public 
participation  in  its  review  of  the 
application.  To  meet  this  requirement 
the  agency  is  providing  notice  that 
Hereon  Laboratories  Corp.,  a  Subsidiary 
of  Health-Chem  Corp.,  Research  & 
Development  Laboratories,  200B 
Corporate  Ct.,  Middlesex  Business 
Center,  South  Plainfield,  NJ  07080,  has 
filed  an  application  requesting  approval 
for  the  export  of  the  drug  Nitropflaster 
Ratiopharm-5  and  10,  to  the  Federal 
Republic  of  Germany.  This  drug  is  used 
for  prophylaxis  and  long-term  treatment 
of  angina  pectoris  associated  with 
coronary  heart  disease  (circulatory 
disturbances  of  the  myocardium).  The 
application  was  received  and  filed  in  the 
Center  for  Drug  Evaluation  and 
Research  on  May  19, 1988,  which  shall 
be  considered  the  filing  date  for 
purposes  of  the  act. 


Interested  persons  may  submit 
relevant  information  on  the  application 
to  the  Dockets  Management  Branch 
(address  above)  in  two  copies  (expect 
that  individuals  may  submit  single 
copies)  and  identified  with  the  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  These  submissions 
may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m„  Monday  through  Friday. 

The  agency  encourages  any  person 
who  submits  relevant  information  on  the 
application  to  do  so  by  June  13, 1988, 
and  to  provide  an  additional  copy  of  the 
submission  directly  to  the  contact 
person  identified  above,  to  facilitate 
consideration  of  the  information  during 
the  30-day  review  period. 

This  notice  is  issued  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (sec.  802, 
Pub,  L  99-fl60  (21  U.S.C.  382))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Center  for  Driig 
Evaluation  and  Research  (21  CFR  5.44). 
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Dated:  Uay  2a  198S. 
D.ndu. 

Dinetor.  Offkx  ofCompbamcm,  Ctatarfar 

DnigEvaiuotioaaitdRgseaich. 

[FR  Doc  8S-121Sa  FUcd  5-31-«Se  MS  m) 


(Dodnt  Na  MI>-4ttiaT 
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RenvLuMcant 


AQENCV:  Food  and  Drug  Adrainistratioo. 

HHS. 

ACTKNt  Notice. 

SUMMAMV:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  snpptemealal 
application  by  BaoKh  ft  Lonib  Cities 
Center,  Rochester.  NY.  for  pcemaiket 
approval,  aader  the  Medical  Device 
Amendments  of  1976.  of  BAUSCH  ft 
LOMB*  ReNtt  Lubricant  and  Rewetting 
Drops  for  use  to  lubricate  and  rewet  soft 
(hydrophilic]  contact  lenses  during  lens 
wear.  After  reviewing  the 
recommendation  of  the  Ophthalmic 
Devices  Panel.  FDA's  Center  for  Devices 
and  Racfioiogical  Health  (CDRH) 
notified  the  applicant  by  letter  of  March 
la  1988,  of  the  approval  of  the 
supplemental  application. 
IMTBl>!titions  for  administrative 
review  by  July  1. 1988. 
AOORESS:  WMtten  retpiests  for  copies  of 
the  summary  of  safety  and  efiiectiveness 
data  and  petitions  for  administrative 
review  to  the  Dockets  Maaagcaent 
Branch  (HFA-306).  Food  and  Dni« 
Administration.  Rm.  4-62, 5600  Fiah»s 
Lane.  RockviUe.  MD  20857. 
FOR  niarrNBi  awoMiA-noM  cohtact: 
David  M.  Whipple,  Center  for  Devices 
and  Radnlagical  Health  (HFZ-4eD), 
Food  and  Drug  Administration.  8757 
Georgia  Ave..  Silver  ^ring.  KflD  20610, 
301-427-794a 


SUPn^MENTARV  aVOMIATlOK  Oil 

,   October  23, 1987,  Bausch  &  Lomb  Optics 
Center,  Rochester,  NY  14892,  submitted 
to  COSH  a  snppioRental  application  for 
premarket  approval  of  BAUSCH  ft 
LCAIB*  Renu  Lubrtcant  and  Revretting 
Drops.  BAUSCH  ft  LOMB*  Renu 
Lubricant  and  Rewetting  Drops  is 
indicated  for  use  to  lubricate  and  rewet 
soft  (hydrophilic)  contact  lenses  chir^ 
wear. 

On  January  22. 1988,  the  Ophthalmic 
Devices  Panel,  an  FDA  advisory 
committee,  reviewed  and  recommended 
approval  of  the  supplemental 
application.  On  March  18. 1988,  CDRH 
approved  the  soppieraental  application 
by  a  letter  to  the  applicant  froH>  tke 


Director  of  the  Office  of  Device 
Evaluation,  CDRR 

A  summary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above)  and  is  available  from  that  office 
upon  written  request.  Requests  should 
be  identified  widi  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document. 

A  copy  of  an  approved  labeling  is 
available  for  pnbHc  inspection  at 
CDRH— contact  David  M.  Whipple 
(HFZ-480),  address  aboire. 

The  labeling  of  the  BAUSCH  ft 
LOMB*  Rena  Lubricant  and  Rewetting 
Drops  states  that  the  sohition  is 
indicated  for  use  to  lubricate  and  rewet 
soft  (hydrophilic)  contact  lenses  during 
wear.  Manufacturers  of  sofi 
(hydrophilic)  contact  lenses  diet  have 
been  approved  for  marketing  ate 
advised  that  whenever  CDRH  pafaliahes 
a  notice  in  the  Fsdetal  Rsiis>Bf  of  the 
approval  of  a  new  solution  for  Use  with 
an  approved  soft  (hydrophilic)  contact 
lens,  die  manufacturer  of  each  lens  or 
PMA  holder  shall  correct  its  fcsbefing  to 
refer  to  the  new  solution  at  the  next 
printing  or  at  such  other  time  as  CDRH 
prescribes  by  letter  to  the  applicant. 

Opportunity  far  Administrative  Review 

Section  515(d)(3)  of  die  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  360e(dM3))  andiorizes  any 
interested  person  to  petition,  onder 
section  515(g^of  the  act  (21  U.S.C 
360e(g)),  for  adnimistrative  review  of 
CDRRs  dedsioD  to  approve  this 
applicatioa.  A  petitioner  may  reqoest 
ei^r  a  formal  hesrmg  under  Part  12  (21 
CFR  Part  12)  of  FDA's  •dminiatrative 
practices  and  procedures  regulatiaaa  or 
a  review  of  the  application  and  CDRH's 
action  by  an  independent  advisary 
committee  of  ejqierts.  A  petiti<»  is  to  be 
in  the  form  of  a  petition  for 
reconsideration  under  8  lQ.33(b)  (21  CFR 
10.33(b)).  A  petitioner  shall  identify  die 
form  of  review  re(|uested  (heariag  or 
independent  advisory  coomittee)  and 
shall  submit  with  the  petitfon  supporting 
data  and  information  showing  that  there 
is  a  genuine  and  substantial  issue  of 
material  fact  for  resolution  thinng^ 
administrative  review.  After  reviewing 
the  petition.  FDA  wdl  deckle  wbetlier  to 
grant  or  deny  the  petition  and  will 
pubhsh  a  notice  of  its  decision  in  the 
Fedwal  Register.  If  FDA  grants  the 
petition,  the  notice  will  state  the  issue  to 
be  reviewed,  the  form  of  review  to  be 
used,  the  persons  who  may  partic4>ate 
in  the  review,  the  time  and  place  where 
the  review  will  occnr,  and  other  details. 


Petitioners  may.  at  any  time  on  or 
before  Joly  1. 1988.  file  with  the  Dockets 
Management  Branch  (address  above) 
two  copies  of  eadi  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  fbimd  in 
brackets  in  die  heeding  of  this 
document.  Received  petitions  may  be 
seen  in  the  (rfBee  above  between  9  a.m. 
and  4  p.ra..  Monday  throng  Ridfty. 

This  notice  is  issued  onder  the  Federal 
Food.  Drag,  and  Cosmetic  Act  (sees. 
515(d).  520(h).  90  Stat  554-555,  571  (21 
U.S.C  SODefd).  360j(h]f)}  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Dhrogs  (21  CFR  5.10)  and 
re  delegated  to  the  Director.  Center  for 
Devices  and  Radiological  Health  (21 
CFR  5.53). 

Dated:  May  23, 1988. 
John  C  Vilffactfa, 

Director,  Center  for  Devices  ondBadiolo^cal 
Health. 

(FR  Doc  88-12160  Filed  &-31-8B;8:AS  am)    . 
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May  25. 1988. 

AQSNCY:  Health  Care  Financing 
Administration  (HCFA).  HHS. 
ACnON:  Notice  of  hearing. 

StMMMRV:  This  notice  annoences  an 
administrative  hearing  on  July  12. 1988, 
in  SeatUe.  Washington  to  reconsider  onr 
decision  to  partially  disapprove 
Washington  State  Plaa  Ammdaicnt  87- 
11 

Closing  Date:  Reqaests  to  particulate 
in  the  beating  as  a  party  snast  be 
received  by  the  Docket  Clerk  on  or 
before  June  16. 1988. 
FOfi  FUNTHOi  iNFomiATKNi  covracT: 
Docket  Clerk.  Hearing  Staff,  Bureau  of 
Eligibility,  Reimbursement  and 
Coverage,  365  East  Hi^  Rise,  6325 
Security  Bonlerard.  Baltimore, 
Maryland  21207.  Telephone:  (301)  968- 
4470. 

SUPPLEMBfTARV  INRMWUTION:  This 
notice  anBouwesan  admmislrative 
hearing  to  reconsider  oar  decision  to 
disapprove  a  portion  of  a  Washington 
State  Plan  Amendment. 

Section  1116  of  die  Social  Security  Act 
and  45  CFR  I^rts  201  and  213  estabOsh 
Department  procedures  that  provide  an 
adauaistrative  hearing  for 
reconsideration  of  a  disapproval  of  a 
State  plan  or  plan  amendment.  HCFA  is 


required  to  publish  a  copy  of  the  notice 
to  a  State  Medicaid  Agency  that  informs 
the  agency  of  the  time  and  place  of  the 
hearing  and  the  issues  to  be  considered. 
(If  we  subsequenUy  notify  the  agency  of 
additional  issues  which  will  be 
considered  at  the  hearing,  we  will  also 
publish  that  notice.) 

Any  individual  or  group  that  wants  to 
pariicipafe  in  the  hearing  as  a  party 
must  petition  the  Hearing  Officer  within 
15  days  after  pubUcation  of  this  notic 
in  accordance  with  the  requiremer 
contained  in  45  CFR  213.15(b)(2)<^y 
interested  person  orofganizatton  that 
wants  to  participate  as  amicus  curiae 
must  petition  the  Hearing  Officer  before 
the  hearing  begins  in  accordance  with 
the  requirements  contained  in  45  CFR 
213.15(c)(1). 

If  the  hearing  is  later  rescheduled,  the 
Hearing  Officer  will  notify  all 
participants. 

The  State  of  Washington  has 
submitted  a  plan  amendment  which 
amended  eligibilify  and  coverage 
portions  of  its  State  plan  as  required  by 
HCFA  Program  Memorandum 
Transmittal  87-4.  One  portion  of  the 
amendment  reflected  the  State's 
revisions  to  its  communify  property  law 
to  include  a  "one-way"  provision  for 
purposes  of  determining  financial 
eligibilify.  The  one-way  rule  provides 
that  if  the  income  received  under  the     ^ 
communify  properfy  rules  in  the  name  of 
the  nonapplicant  spouse  exceeds  the 
community  income  received  in  the  name 
of  the  applicant  spouse,  the  applicant's 
interest  in  that  excess  shall  be 
considered  unavailable  to  the  applicant. 
The  effect  of  the  change,  coupled  with 
the  communify  properfy  rules,  is  that 
income  available  to  the  nonapplicant 
spouse  is  always  maximized,  and 
income  available  to  the  applicant 
spouse  is  always  miniiiHzed. 

The  State  of  Washington  believes  that 
the  one-way  rule  should  be  approved 
because  it  was  cited  in  the  Ninth  Circuit 
Court  of  Appeals  decision  ordering  the 
Secretary  to  approve  Washington  84-20. 
The  State  also  maintains  that  the  one- 
way rule  should  be  approved  because  it 
is  protected  under  section  2373(c)  of  the 
Social  Securify  Act  of  1984. 

The  issues  in  this  matter  are  whether 
(1)  The  one-way  rule  violates  SSI 
regulations  at  20  CFR  Part  418.  section 
1902(a)(10)(C)(i)(III)  of  the  Act,  and 
regulations  at  42  CFR  435.723;  (2) 
approval  of  the  one-way  rule  is  required 
by  the  Ninth  Circuit  Court  of  Appeals 
decision  on  Washington  84-20;  and  (3) 
the  one-way  rule  is  protected  under 
section  2373(c)  of  the  Deficit  Reduction 
Act  of  1984. 

Section  1902(a)(10)  of  the  Act  requires, 
in  general,  that  States  use  the  cash 


assistance  methodologies  and  practices 
in  determining  eligibilify  for  Medicaid. 
Section  ig02(a)(10)(C)(i)(III)  specifically 
requires  that  in  determining  eligibilify 
for  the  aged,  blind,  and  disabled 
medically  needy,  the  methodology  of  the 
SSI  program  v^  be  used.  Regulations  at 
20  CFR  Part  416  specify  the  SSI 
methodology  which  States  must  apply  in 
determining  what  is  incom^  and  how  it 

ligibilify  as  well  as  how  spousal 
income  affects  eligibilify;  i.e.,  deeming  of 
income.  HCFA  has  concluded  that 
Washington's  one-way  rule  does  not 
comply  with  the  requirements  of  20  CFR 
Part  416,  which  include  no  provisions  for 
apportioning  income  such  as 
Washington  proposes  in  its  one-way 
rule.  As  such,  Washington's  one-way 
rule  is  contrary  to  the  requirements  of  20 
CFR  Part  416. 

In  addition,  regulations  at  42  CFR 
435.723  prescribe  the  financial 
responsibilify  of  spouses  in  determining 
Medicaid  eligibility.  These  regulations 
include  specific  requirements 
concerning  the  circumstances  under 
which  spousal  income  is  considered 
available  to  an  applicant  or  recipient 
These  regulations  also  include  no 
provisions  such  as  Washington  proposes 
in  its  one-way  rule  for  apportioning 
income.  Thus,  HCF  found  that 
Washington's  one-way  rule  is  contrary 
to  the  requirements  of  42  CFR  435.723. 

HCFA  does  not  believe  that  the  one- 
way nde  falls  within  the  scope  of  the 
Ninth  Circuit  Court  of  Appeals  decision 
on  Washington  84-20.  While  the  one- 
way rule  was  mentioned  in  that 
decision,  the  Court  did  not  order  the 
Secretary  to  approve  the  one-way  rule; 
it  only  ordered  the  Secretary  to  approve 
SPA  84-20,  and  the  one-way  rule  was 
not  a  part  of  SPA  84-20.  In  addition, 
HCFA  believes  that  the  one-way  rule 
provisions  are  only  protected  by  the 
DEFRA  moratorium  to  the  extent  that 
they  apply  to  eli^bilify  groups  covered 
under  sections  1902(a)(10)(A)(u)(IV).  (V). 
or  (VI),  or  1902(a)(10)(p)  of  die  Act 

Tlie  notice  to  Washington  announcing 
an  administrative  hearing  to  reconsider 
our  partial  disapproval  ofits  State  plan 
amendment  readis  as  follows: 

Mr.  Ron  W.  Kero, 

Director,  Diviaion  of  Medical  Assistance, 
Washington  Department  of  Social  and 
Health  Services,  Mail  Stop  HB-41. 
Olympia,  Washington  98504 
Dear  Mr.  Kero:  This  is  to  advise  you  that 
your  request  for  reconsideration  of  the 
decision  to  disapprove  ■  portion  of 
Washington  87-11  was  received  on  April  28, 
1988. 

Washington,  87-11  would  reflect,  in  the 
State's  Medicaid  plan,  amendments  to  its 
community  property  laws  to  include  a  one- 
way provision  for  purposes  of  determining 
financial  eligibility. 


Yon  have  requested  a  reconsideration  of 
whether  this  provision  of  the  plan 
amendment  conforms  to  the  requirements  for 
approval  under  the  Social  Security  Act  and 
pertinent  Federal  regulations. 

There  are  three  issues  in  this  matter  (1) 
whether  the  one-way  rule  violates  SSI 
regulations  at  20  CFR  Part  416,  section 
ig02(a)(10)(C)(i)(III)  of  the  Act.  and 
regulations  at  42  CFK  435.723:  (2)  whether 
approval  of  the  one-way  rule  is  required  by 
the  Ninety  Circuit  Court  of  Appeals  decision 
on  Washington  84-20;  and  (3)  whether  the 
one-way  rule  is  protected  under  Section 
2373(c]  of  the  Deficit  Reduction  Act  of  1984. 

I  am  scheduling  a  hearing  on  your  request 
to  be  held  on  July  12. 1988.  at  10:00  a.m.  in 
Room  470-472.  2901  third  Avenue.  Seattle, 
Washington.  If  this  is  not  acceptable,  we 
would  b«  glad  to  set  a  date  that  is  mutually 
agreeable  to  the  parties. 

I  am  designating  Mr.  Albert  Miller  as  the 
presiding  official.  If  these  arrangements 
present  any  problems,  please  contact  the 
Docket  Cleik.  In  order  to  facilitate  any 
communication  which  may  be  necessary 
between  the  parties  to  the  hearing,  please 
notify  the  Docket  Clerk  of  the  names  of  the 
individuals  who  will  represent  the  State  at 
the  hearing.  The  Docket  Clerk  can  be  reached 
at  (301)  966-4470. 

Sincerely  yours. 
WilUam  L  Roper,  M.D., 
Administrator. 

(Section  1116  of  the  Social  Security  Act  (42 

U.S.C.  1316)) 

(Catalog  of  Federal  Domestic  Assistance 

Program  No.  13.714.  Medicaid  Assistance 

Program) 

Dated:  May  25, 1988. 
William  L  Riq>er, 

Administrator,  Health  Care  Financing 

Administration. 

[FR  Doc.  88-12252  Filed  5-31-88:  8:45  am] 

BiLUNO  coos  4iso-ei-a 


Social  Sacurtty  Administration 

[BHR-003-N] 

Haartnga  by  Admlnlstrattva  Law 
Judgas  of  Certain  Madlcara  Claims 

AOCNCV:  Health  Care  Financing 
Adminisb-ation  (HCFA),  HHS.  Social 
Securify  Administration  (SSA),  HHS. 
action:  General  notice. 

•UMMAav:  This  notice  is  to  advise  the 
public  that  the  Social  Securify 
Administration's  Office  of  Hearings  and 
Appeals  (SSA,  OPiA)  has  recentiy  been 
given  temporary  jurisdiction  over 
Medicare  Part  B,  Supplementary 
Medical  Insurance.  Administrative  Law 
Judge  (ALJ)  hearings.  Medicare  Part  A. 
Hospital  Insurance,  ALJ  hearings  and 
Medicare  entiUement  matters  continue 
under  SSA.  OHA's  jurisdiction. 
EFFEcmft  DATl:  June  1, 1988. 
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FOH  FURTHCII  MFOMMATION  CONTACT: 

Kenneth  Stewart,  (703)  235-1060. 

Prior  to  the  enactment  of  Pub.  L  99- 
509.  the  Omnibus  Budget  Reconciliation 
Act  of  1986  (OBRA  86],  the  Social 
Security  Act  (the  Act)  contained  no 
provisions  for  Administrative  Law  Judge 
(ALJ)  hearings  or  judicial  review  for 
claims  arising  under  Medicare  Part  B, 
the  Supplementary  Medical  Insurance 
program  under  title  XVm  of  the  Act, 
except  for  certain  matters  arising  under 
section  1876  of  the  Act  pertaining  to 
health  maintenance  organizations 
(HMOs)  and  competitive  medical  plans 
(CMPs).  Instead,  as  specified  ia  section 
1842(b)(3)(C)  of  the  Act  and  regulations 
located  at  42  CFR  Part  405,  Subpart  H. 
Medicare  carriers  performed  reviews  of 
initial  claims  and  provided  carrier 
hearings  for  individuals  enrolled  under 
Medicare  Part  B.  If  an  individual 
beneficiary,  or  a  physician  or  supplier 
that  accepted  assignment,  disagreed 
with  an  initial  determination  of  a  claim 
under  Medicare  Part  B,  he  or  she  could 
obtain  a  review  by  the  carrier  which 
denied  the  claim  and,  if  the  amount  in 
controversy  was  $100  or  more,  a  new 
determination  by  a  hearing  officer 
appointed  by  the  carrier  which  denied 
the  claim. 

Section  9341  of  OBRA  86  revised 
sections  1869  (a)  and  (b)  of  the  Act  to 
grant  further  administrative  review 
rights  under  Medicare  Part  B,  effective 
for  services  furnished  on  or  after 
January  1, 1987.  Medicare  carriers  will 
continue  to  perform  initial  claims  review 
and  to  provide  hearings  in  accordance 
with  section  1842(b)(3)(C)  of  the  Act  and 
procedures  set  forth  at  42  CFR  Part  4(K. 
Subpart  H.  These  further  review  rights 
provided  under  section  9341  of  OBRA  86 
include  the  right  to  an  ALJ  hearing  for 
claims  where  $500  or  more  is  in 
controversy,  and  the  right  to  judicial 
review  following  an  ALJ  hearing  if  at 
least  $1,000  remains  in  controversy. 

With  the  additional  review  rights 
granted  by  OBRA  86,  claimants  under 
Part  B  now  have  essentially  the  same 
appeals  rights  as  claimants  under  Part 

A.  Since  the  inception  of  the  Medicare 
program,  ALJ  hearings  for  Part  A 
claimants  have  been  conducted  by  ALJs 
from  the  SSA,  OHA  according  to 
regulations  at  20  CFR  Part  404,  Subparts 
J  and  R,  and  42  CFR  Part  405,  Subpart  G. 
Given  the  additional  workload  created 
By  expansion  of  appeal  rights  under  Part 

B,  the  committee  report  accompanying 
OBRA  86  suggested  that  the  Secretary  of 
Health  and  Human  Services  consider 
either  establishing  a  separate  Office  of 
Hearing  and  Appeals  in  the  Health  Care 
Financing  Administration  (HCFA)  to 
hear  both  Part  A  and  Part  B  beneficiary 


appeals,  as  well  as  certain  other 
Medicare  appeals,  or  designating  certain 
ALJs  in  SSA,  OHA  to  specialize  in 
Medicare  appeals. 

The  Secretary  determined  that  HCFA 
should  assume  responsibility  for  hearing 
all  Medicare  appeals.  Accordingly, 
HCFA  planned  to  estabUsh  its  own 
Office  of  Hearings  and  Appeals, 
including  a  new  corps  of  ALJs,  and  to 
draft  proposed  regulations  for  appeals 
under  Part  A  and  Part  B.  Among  other 
things,  these  draft  regulations  included  a 
proposal  to  permit  ALJ  hearings  by 
telephone.  Congress,  however,  believing 
that  additional  study  is  needed  on  the 
use  of  telephone  hearings,  directed  the 
Secretary  to  prepare  a  report  on 
telephone  hearings,  and  ordered  SSA, 
OHA  to  conduct  hearings  on  claims 
under  Part  B  in  the  same  manner  as 
hearings  are  conducted  under  section 
205(b)(1)  of  the  Act  until  the  earlier  of 
submission  of  the  report  to  Congress  or 
September  1, 1988  (Section  4037(a),  Pub. 
L  100-203). 

Since  SSA,  OHA  has  temporary 
jurisdiction  over  Part  B  appeals,  but  will 
be  required  to  hold  hearings  before 
promulgation  of  regulations  governing 
Part  B  appeals,  OHA  has  determined 
that  these  hearings  should  be  conducted 
according  to  the  existing  regulations 
governing  Part  A  appeals  until  such  time 
as  regulations  governing  Part  B  are 
promulgated. 

In  conducting  these  hearings,  SSA, 
OHA  will  use  the  following  procediu^s: 

•  Parties  must  complete  the  carrier 
administrative  review  process  set  forth 
in  42  CFR  Part  405,  Subpart  H.  ALJ 
hearings  wiU  be  held  for  Medicare  Part 
B  claims  which  meet  the  amount  in 
controversy  requirement  established  by 
section  9341  of  OBRA  86. 

•  Medicare  Part  B  ALJ  hearings  and 
any  subsequent  administrative  review  of 
such  cases  by  SSA.  OHA's  Appeals 
Council  will  be  conducted  in  accordance 
with  existing  procedures  as  provided  in 
20  CFR  Part  404,  Subparts  J  and  R, 
except  where  the  language  of  these 
regulations  may  conflict  with  specific 
provisions  of  the  Act,  as  amended. 

•  Parties  to  ALJ  decisions  or 
dismissals  will  have  the  right  to  request 
administrative  review  of  the  ALJ's 
action. 

(Catalog  of  Federal  Register  Domestic 
Assistance  Program  No.  13.774,  Medicare- 
Supplementary  Medical  Insurance  Program) 
(No.  13.802,  Social  Security-Disability 
Insurance;  No.  13.803,  Social  Security- 
Retirement  Insurance:  No.  13.804,  Social 
Security-Survivors  Insurance;  No.  13.807, 
Supplemental  Security  Income) 


.     Dated:  April  12, 1988. 
Williun  L.  Roper, 

Administrator,  Health  Care  Financing 
Administration. 

Dated:  April  28, 1088. 
Dorcas  R.  Haidy, 
Commissioner,  Social  Security 
Administration. 

[FR  Doc.  88-12251  Filed  S-31-88:  8:46  am] 
MLUNO  COW  4iai>-«1-H 

^ 

National  Institutes  of  Healtti 

National  Institute  of  Neurological  and 
Conmiunicattve  Disorders  and  Strolce; 
Solicitation  of  Public  Comments  for 
ttte  Interagency  Head  Injury  Tasl( 
Force 

Notice  is  hereby  given  that  the 
Interagency  Head  Injury  Task  Force 
plans  to  solicit  public  comments  so  that 
it  can  increase  its  knowledge  and 
understanding  of  the  needs  of  the 
traumatic  brain  injured.  Information 
from  the  scientific  community  cmd  other 
interested  groups  or  individuals  may  be 
shared  in  connection  with  a  public 
hearing  on  September  8  and  9, 1988, 
from  9:30  a.m.  until  5:00  p.m.  It  will  be 
held  in  the  Department  of  Health  and 
Human  Services,  Conference  Room  800, 
200  Independence  Avenue  SW., 
Washington,  DC.  O 

As  a  result  of  language  ^Ime  House 
Appropriations  Committee  Report  No. 
100-256  (page  71).  the  Sec^tary  of 
Health  and  Human  Services  established 
an  Interagency  Head  Injury  Task  Force. 
The  Senate  Appropriations  Committee 
Report  No.  100-189  (page  103]  also 
encouraged  increased  coordinative 
efforts  with  other  Federal  agencies  in 
the  area  of  traumatic  head  injury. 

The  Task  Force,  consists  of 
representatives  bxtm  the  National 
Institute  of  Neurological  and 
Communicative  Disorders  and  Stroke, 
the  Department  of  Defense,  the 
Department  of  Education,  the 
Department  of  Transportation,  the 
Veterans  Administration,  the  National 
Science  Foundation,  the  National 
Institute  of  Mental  Health,  the  National 
Center  for  Health  Statistics,  the  Food 
and  Drug  Administration,  the  Centers 
for  Disease  Control,  the  Health 
Resources  and  Services  Admhiistration, 
the  National  Center  for  Health  Services 
Research/Health  Care  Technology 
Assessment  and  the  Health  Care 
Financing  Administration.  The 
Interagency  Task  Force  will  prepare  a 
report  with  recommendations  on 
traumatic  head  injury  causing  brain 
damage.  It  will  have  a  broad  focus  on 
research,  on  training  and  on  service 


deUvery  in  the  area  of  the  traumatic 
brain  injured.  Attention  will  also  be 
given  to  the  range  of  concerns  bom 
acute  trauma  manttgement  to 
rehabilitation  programs  as  well  as 
related  data  coord^ation. 

The  attendance  and  the  number  of 
presentations  during  the  meeting  will  be 
limited  to  the  time  and  space  available. 
Thus,  all  individuals  who  wish  to  attend 
or  present  statements  at  the  meeting 
should  notify  in  writing  Mr.  Joseph  J. 
Culhane.  Executive  Secretary. 
Interagency  Head  Injury  Task  Force. 
National  Institute  of  Neurological  and 
Communicative  Disorders  and  Stroke, 
National  Institutes  of  Health,  9000 
Rockville  Pike.  Building  31,  Room  8A03, 
Bethesda,  Maryland  20892,  by  June  20, 
1988.  Notification  should  indicate 
complete  name,  affiliation,  address,  and 
telephone  number. 

Those  who  wish  to  make  a 
presentation  must  file  a  written 
statement  or  detailed  summary  of  their 
presentation  with  the  Executive 
Secretary  before  5:00  p.m.,  July  11, 1988. 
Only  speakers  discussing  subjects 
relevant  to  the  mission  of  the 
Interagency  Task  Force  will  be 
scheduled. 

Each  speaker  will  be  limited  to  10 
minutes  to  summarize  or  highlight  the 
written  statement.  Those  who  cannot 
attend  the  meeting  but  would  like  to 
submit  a  written  statement  are 
encouraged  to  do  so.  Statements  longer 
than  three  pages  must  also  contain  a 
succinct  summary. 

Date:  May  25, 1988. 
James  B.  Wyngaaiden. 

Director,  National  Institutes  of  Health. 
[PR  Doc.  88-12234  Filed  5-31-88;  8:45  am] 

MLUNO  CODE  4140-01-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  lomd  Management 

(AZ-050-0S-4212-13] 

Arizona;  Yuma  District  Resource 
Management  Planning;  Resource 
Management  Amendment/Decision 
Record,  Arizona  Availability  and  Public 
Comment 

agency:  Bureau  of  Land  Management, 
Interior. 

action:  Notice  of  availability  of  the 
Yuma  District  Resource  Management 
Plan  Amendment,  decision  record,  and 
public  comment  period. 

FOR  RMTNCR  INFORMATION  CONTACT 

Mike  Ford,  Area  Manager,  Havasu 
Resource  Area,  Bureau  of  Land 
Management,  3189  Sweetwater  Avenue, 


Lake  Havasu  City,  Arizona  86403, 602- 
855-8017  (for  Needles  laods),  and  Sue 
Richardson.  Area  Manager.  Yuma 
Resource  Area.  3150  Winsor  Avenue. 
Yuma,  Arizona  65365. 602-726-6300  (for 
Yuma  lands). 

SUPFUEMCNTARY  NIFORMATION:  Pursuant 
to  section  102(2)(c)  of  the  National 
Environmental  PoUcy  Act  of  1969,  a 
draft  Resource  Management  Plan  (RMP) 
Amendment/Environmental  Assessment 
(EA)  has  been  prepared  for  the  Yuma 
District.  The  proposed  amendment 
modifies  the  Land  Ownership 
Adjustment  section  of  the  Yuma  District 
RMP  by  adding  the  statement:  This 
decision  is  modified  to  allow 
approximately  432  acres  in  the  following 
locations  to  be  available  for  disposal 
through  exchange:  within  the  city  limits 
of  Needles.  California,  on  the  south  side 
of  town  described  as  T.  8  N.,  R.  23  E., 
SBM.  sec.  4,  lot  4.  SWy4NWV^, 

N^swy^,  SEy4SWy4,  N%swy4swy4, 
SEy4Swy4Swy4,  NV4Swy4Swy4Swy4, 
SEy4Swy4Swy4Swy4,  wv4Swy4SEy4: 

approximately  10  miles  south  of  Yuma, 
Arizona,  described  as  T.  10  S.,  R.  23  W., 
G&SRM.  sec.  18,  lot  10,  NE%NWy4N 

wy4.  SEy4Swy4Nwy4,  E%Nwy4Swy4, 

SWy4NEy4SWy4;  approximately  15 
miles  east  of  Yuma  along  Highway  95 
described  as  T.  8  S..  R.  21 W.,  G&SRM, 
sec.  16,  lots  7  and  9.  EV4SEy4SWy4; 
approximately  6  miles  east  of  Ehrenberg, 
Arizona,  just  south  of  Interstate  10, 
described  as  T.3  N.,  R.  21  W.,  G&SRM, 
sec.  3,  lot  9.  This  will  increase  the  . 
acreage  designed  for  disposal  to  56,192 
acres. 

Copies  of  the  amendment  are 
available  upon  request  from  the  Yuma 
District  Office.  3150  Winsor  Avenue. 
Yuma,  Arizona  85365,  602-726-6300. 
Written  comments  should  be  sent  to  the 
District  Manager  at  the  above  address. 
Robert  V.  Abbey. 
Acting  DisMct  Manager 

Date:  May  23. 1968. 
[FR  Doc.  88-12216  Filed  5-31-88;  &-45  am] 

BtLUNQ  CODE  4310-32-M 


INTERSTATE  COMMERCE 
COMMISSION 

IFInanc*  Docktt  No.  31277] 

West  Sttore  Railroad  Corp.;  Operation 
Exemption;  Lines  of  Rictiard  Sanders 

West  Shore  Railroad  Corporation 
(West  Shore)  has  filed  a  notice  of 
exemption  to  operate  certain  lines  of 
railroad  being  purchased  by  Richard 
Sanders  (Sanders).  The  involved  lines, 
comprising  a  total  of  approximately  9.67 
miles  all  in  Union  County,  PA,  aije:  (1) 
That  portion  of  the  Milton  Industrial 


Track  (MIT)  from  milepost  161.4  at 
Winfield  to  milepost  169.8  at  Weston 
Milton;  (2)  that  portion  of  the  Limekiln 
Branch  in  Winfield  fit>m  its  connection 
with  the  MIT  at  milepost  161.75 
(milepost  0.0)  to  milepost  0.4;  (3)  that 
portion  of  the  Nail  Mill  Branch  in 
Lewisburg  from  its  connection  with  the 
(MTT)  at  milepost  166.07  (milepost  0.0)  to 
milepost  0.5;  and  (4)  that  portion  of  the 
Penitentiary  Branch  in  Lewisburg  frvm 
its  connection  with  the  MIT  at  milepost 
167.25  (milepost  0.0)  to  milepost  0.37.  In 
Docket  No.  AB-167  (Sub-No.  488  N), 
Conrail  Abandonment  in 
Northumberland  and  Union  Counties, 
PA  (not  printed),  served  May  3, 1988, 
Consolidated  Rail  Corporation  (Conrail) 
has  applied  to  abandon  these  lines. 
Sanders  has  entered  into  an  agreement 
with  Conrail  to  purchase  the  property 
after  abandonment,  and  West  Shore  has 
entered  into  an  agreement  with  Sanders 
to  operate  the  rail  service  on  the 
property.  The  transaction  was  expected 
to  be  consimmiated  on  May  9, 1988.  Any 
comments  must  be  filed  with  the 
Commission  and  served  on:  William  P. 
Quinn  and  Eric  M.  Hocky,  Rubin  Quinn 
Moss  &  Heaney,  510  Walnut  Street. 
Philadelphia,  PA  19106. 

West  Shore  must  preserve  intact  all 
sites  and  structures  more  than  50  years 
old  until  compliance  with  the 
requirements  of  section  106  of  the 
National  Historic  Preservation  Act,  16 
U.S.C.  470.  is  achieved.  See  Class 
Exemption  for  the  Acquisition  and 
Operation  of  Rail  Lines  under  49  U.S.C. 
10901.        I.C.C.  2d        ,  served 
February  17, 1968. 

The  notice  is  filed  under  40  CFR 
1150.31.  If  the  notice  contains  false  or 
misleading  information,  the  exemption  is 
void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d)  may 
be  filed  at  any  time.  The  filing  of  a 
petition  to  revoke  will  not  automatically 
stay  the  transaction. 

Decided:  May  17, 1988. 

By  the  Commission,  Jane  F.  Mackall, 
Director,  Oflice  of  Proceedings. 
Noreta  R.  McGee, 
Secretory. 
[FR  Doc.  88-11959  Filed  5-31-88:  8:45  am] 

MLLINQ  COOC  703S-01-« 


DEPARTMENT  OF  L>BOR 

Office  of  the  Secretary 

Agency  Reoordlceeping/Reporting 
Requirements  Under  Review  liy  tt>e 
Office  of  Management  and  Budget 

Background:  The  Department  of 
Labor,  in  carrying  out  its  responsibilities 
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under  the  Paperwork  Reductioi         | 
U.S.C.  Chapter  35),  considers  o 
on  the  reporting  and  recordkeeping 
requirements  that  will  affect  the  public. 

List  of  Recordkeeping  Reporting 
Requirements  Under  Review:  As 
necessary,  the  Department  of  Labor  will 
publish  a  list  of  the  Agency 
recordkeeping/reporting  requirements 
under  review  by  the  Office  of 
Management  and  Budget  (OMB)  since 
the  last  list  was  published.  The  list  will 
have  all  entries  grouped  into  new 
collections,  revisions,  extensions,  or 
reinstatements.  The  Departmental 
Clearance  Officer  will,  upon  request,  be 
able  to  advise  members  of  the  public  of 
the  nature  of  the  particular  submission 
they  are  interested  in. 

Each  entry  may  contain  the  following 
information: 

The  Agency  of  the  Department  issuing 
this  recordkeeping/reporting 
requirement.  j 

The  title  of  the  recordkeeping/       ( 
reporting  requirement. 

The  OMB  and  Agency  identification 
numbers,  if  appUcable.  How  often  the 
recordkeeping/reporting  requirement  is 
needed.  Who  will  be  required  to  or 
asked  to  report  or  keep  records. 
Whether  small  businesses  or 
organizations  are  affected. 

An'  estimate  of  the  total  number  of 
hours  needed  to  comply  with  the 
recordkeeping/reporting  requirements. 

The  number  of  forms  in  the  request  for 
approval,  if  applicable. 

An  abstract  describing  the  need  for 
and  uses  of  the  information  collection. 

Comments  and  Questions:  Copies  of 
the  recordkeeping/reporting 
requirements  may  be  obtained  by  calling 
the  Departmental  Clearance  Officer, 
Paul  E.  Larson,  telephone  (202)  523-6331. 
Comments  and  questions  about  the 
items  on  this  list  should  be  directed  to 
Mr.  Larson,  Office  of  Information 
Management,  U.S.  Department  of  Labor, 
200  Constitution  Avenue.  NW.,  Room  N- 


1301,  Washington.  DC  20210.  Comments 
should  also  be  sent  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  (BLS/DM/ 
ESA/ETA/OLMS/MSHA/OSHA/ 
PWBA/VETS).  Office  of  Management 
and  Budget,  Room  3208,  Washington,  DC 
20503  (Telephone  (202)  395-0880). 

Any  member  of  the  public  who  wants 
to  comment  on  a  recordkeeping/ 
reporting  requirement  which  has  been 
submitted  to  OMB  should  advise  Mr. 
Larson  of  this  intent  at  the  earliest 
possible  date. 

New 

Assistant  Secretary  for  Policy 
(Department  Management)  Pretest  of 
the  National  SAS  Farmworker  Survey 
(Seasonal  Agricultural  Services) 
Annually 
Individuals  or  households;  Farms 

Businesses  or  other  for  profit 
100  responses;  100  hour  1  form. 

The  Immigration  and  Nationahty  Act 
(INA)  as  amended  by  Immigration 
Reform  and  Control  Act  (IRAC)  requires 
the  DOL  and  the  USDA  to  estimate  the 
departure  rate  from  Seasonal 
A^cultural  Services  (SAS)  agriculture 
and  to  analyze  information  about  wages, 
working  conditions  and  recruitment 
practices.  This  pretest  survey  will  gather 
data  necessary  to  make  these  estimates 
and  carry  out  these  analyses. 

Signed  at  Washington,  DC,  this  28th  day  of 
May.  1988. 

Marizatta  L.  Scott, 

Acting  Department  Clearance  Officer. 
[FR  Doc.  88-12298  Filed  5-31-88:  8:45  am] 

MLUNQ  CODE  4510-2»-ll 

Employment  and  Training 
Adminiatration 

Inveatigatlona  Regarding 
Certiflcationa  of  Eligibility  To  Apply  for 
Worker  Ad)u8tment  Aasiatance;  Attair 
Int'l  et  al. 

Petitions  have  been  filed  with  the 


Appendix 


Secretary  of  Labor  under  section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this  ■ 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  n. 
Chapter  2.  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  June  13, 1988. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,"  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  June  13, 1988. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director.  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  601  D  Sti^et  NW.,  Washington. 
DC  20213. 

Signed  at  Washington.  DC  this  23rd  day  of 
Mayl98& 

Marvin  M.  Fooks. 

Director,  Office  of  Trade  Adjustment 
Assistance. 


Petitiooer  Union/worfcers/firm— 


Infl.  Pteni  » 7  (Workers). 
Champion  Ugfiting  (Workers).... 

Hiaieah  Industries  (Workers) 

J.T.  Sportswear  (ILGWU)..„ 

KY.  Pants  (Workers) 

Key  Tronic  Corp.  (Workers) 


LirKoln  Underwear  Co.  (Workers) .. 
Oxnard  Frozen  Foods  (Company).. 
Stackpole  Cartxxi  Co.  (lUE) 


Transfer  Machine,  Inc.  (UAW) 

Ptiitips  Consumer  Electronics  Group  (lUE). 


Locatkxi 


Mt  Clemens,  Ml. 

Hiaieah.  FL 

Miami  Lakes,  FL 

Ouincy.  MA 

Glasgow.  KY 

Spokane.  WA 

Pottstown.  PA..... 

Oxnard.  CA 

St  Marys.  PA 

Tray.  Ml 

GreerteviHe,  TN.. 


received 


5/23/88 
5/23/88 
5/23/88 
5/23/88 
5/23/88 
5/23/88 
5/16/88 
5/23/88 
5/23/88 

5/23/88 
5/23/88 


Data  Of 


5/3/88 
5/9/S8 

5/13/88 
5/9/88 
5/9/88 

4/22/88 
5/5/86 

5/10/88 

5/10/86 

5/10/66 
5/6/66 


No. 


20.684 
20.665 
20,686 
20,667 
20.668 
20.669 
20.690 
20,691 
20.692 

20.693 
20,694 


Articles  produced 


Electrteal  Conrwctora. 

Residential  &  Comn>erc>al  UghOng. 

Pilot  Suits. 

Ladies' Skirts. 

Men's  Work  Pants. 

KeytXMrds. 

Men's  a  Boys  T-SNrts. 

Processed  Frozen  Vegetables. 

Resistors.  Bulk  Qraphita,  Caiton  Bnjshes,  Electric 

Contacts  &  Relays.  Graphite  Brushes. 
Special  Machine  Tools. 
Televisions. 


Appendix— Continued 

Locstion 

Date 
received 

Drtsqf 
petition 

Petition 
No. 

KOInlOnor.  union/won(6fS/nnT^— 

Articles  produced 

PhiNps  ECQ,  Incorp.  (Workers) 

Altoona.PA 

5/23/68 

5/10/88 

20,695 

Vaccuum  Receiving  Tubes. 

(FR  Doc.  88-12297  Filed  5-31-88;  8:45  am] 

MLUNQ  COOC  4S10-a»-M 

Determinationa  Regarding  Eligibility 
To  Apply  for  Worker  Adiuatment 
Aaaistance:  W.D  J1.  Ca  et  aL 

In  accordance  with  section  223  of  the 
Trace  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  adjustment 
assistance  issued  during  the  period  May 
16. 1988— May  2a  1988. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
adjustment  assistance  to  be  issued,  each 
of  the  group  eligibility  requirements  of 
section  222  of  the  Act  must  be  met 

(1)  That  a  significant  number  of 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated. 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have  decrased 
absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive-with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 
separations,  or  threat  thereof,  ai\d  to  the 
absolute  decline  in  sales  or  production. 

Negative  Determinations 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 

TA-W-20.574;  W.D.H.  Company. 

Farmingdale,  NJ 
TA-W-20,545:  Allegheny  Drop  Forge 

Co..  Pittsburgh.  PA 

In  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met  for  the  reasons 
specified. 

TA-W-20.536:  P.BM  Machining.  Inc., 
Muncie,  IN 

Increased  imports  did  not  contribute 
importantly  to  workers  separations  at 
the  firm. 

TA-W-20.572:  Shape  Systems.  South 
Portland,  ME 


Increased  imports  did  not  contribute 
importantly  to  workers  separations  at 
the  firm. 

TA-W-20.542;  Toland  » Johnson,  Inc.. 
Oklahoma  City.  OK 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-20,52d;  Airco  Carbon.  Niagara 
Falls.  NY 

U.S.  imports  of  carbon  and  graphite 
electrodes  declined  absolutely  and 
relative  to  domestic  shipments  in  1987 
compared  to  1986. 

TA-W-20.594;  General  Electric  Co., 
Drive  Systems  Operations,  Salem. 
VA 

Increased  imports  did  not  contribute 
importantly  to  workers  separations  at 
the  firm. 

TA-W-^.531:  Energy  Data  Search,  Inc., 
Oklahoma  City.  OK 

Increased  imports  did  not  contribute 
importantly  to  workers  separations  at 
the  firm. 
TA-W-20.546;  Beckley  Coal  Mining  Co., 

Beckley  Coal  Mine.  Glen  Daniel, 

WV 

U.S.  imports  of  metallurgical  coal  are 
negligible. 

TA-W-20,564;  Florsheim  Shoe  Co..  West 
Belmont  Street,  Chicago,  IL 
Increased  imports  did  not  contribute 
importantly  to  workers  separations  at 
the  firm. 

TA-W-20,564A;  Florsheim  Shoe  Co., 
South  Canal  Street.  Chicago.  IL 

Increased  imports  did  not  contribute 
importantly  to  workers  separations  at 
the  firm. 
TA-W-20.609;  General  Motors  Corp.. 

CPC  Oklahoma  City,  Oklahoma 

City.  OK 

Increased  imports  did  not  contribute 
importantly  to  workers  separations  at 
the  firm. 
TA-W-20.568:  LTV  Steel  Co..  Chicago 

Works.  Chicago,  IL 
The  investigation  revealed  that 
criterion  (1)  has  not  been  met. 
Employment  did  not  decline  during  the 
relevant  period  as  required  for 
certification. 
TA-W-20.630;  Tanoma  Mining  Co.. 

Tanoma  Mine  &  Preparation  Plant. 

Marion  Center.  PA 


U.S.  imports  of  steam  and 
metallurgical  coal  is  negligible. 

Affirmative  Determinations 

TA-W-20.S30;  Baxter  Healthcare  Corp.. 
Eaton.  OH 

A  certification  was  issued  covering  all 
workers  engaged  in  the  production  of 
powder-free  vinyl  gloves  separated  on 
or  after  January  1, 1988  and  before  April 
30,1988. 

TA-W-20,539;  Sterling  Engineered 
Products.  Wisconsin  Rapids.  WI 

A  certification  was  issued  covering  all 
workers  on  or  after  March  8, 1987. 

TA-W-20.S49:  Clover  Knitting  Mills. 
Inc..  Philadelphia.  PA 

A  certification  was  issued  covering  all 
workers  on  or  after  March  11, 1987. 

TA-W-20.490;  Milan  Sportswear.  Milan, 
TN 

A  certification  was  issued  covering  all 
workers  on  or  after  April  30, 1987. 

TA-W-20,593:  Florsheim  Shoe  Co.. 
(Capaha  Plant)  Cape  Girardeau. 
MO 

A  certification  was  issued  covering  all 
workers  on  or  after  December  1, 1987 
and  before  May  1, 1988. 

TA-W-20.S43:  Washington 

Manufacturing  Co..  McMinnville, 
TN 

A  certification  was  issued  covering  all 
workers  on  of  after  March  10, 1987. 

TA-W-20,617;  Scholze  Tannery. 
Chattanooga,  TN 

A  certification  was  issued  covering  all 
workers  engaged  in  the  production  of 
leather  separated  on  or  after  March  18, 
1987. 
TA-W-20,595:  Gilbert  &  Bennett 

Manufacturing  Co.,  Georgetown.  CT 

A  certification  was  issued  covering  all 
workers  engaged  in  the  production  of 
wire  fencing  products  separated  on  or 
after  March  29, 1987. 

TA-W-20,550:  Dalton  Industries.  Inc., 
Corporated  Headquarters  and 
Warehouse.  Willoughby.  OH 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  March  11, 
1987  and  before  May  31, 1988. 

TA-W-20.551:  Dalton  Industries.  Inc., 
Willoughby.  OH 
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A  certification  was  issued  covering  all 
workers  on  or  after  May  31, 1987  and 
before  May  31, 1988. 

TA-W-20.552;  Dalton  Industries,  Inc.. 
Rochester,  NY 

A  certification  was  issued  covering  all 
workers  on  or  after  March  11, 1987  and 
before  May  31, 1988. 

TA-W-20.553;  Dalton  Industries,  Inc., 
Pittsburgh.  PA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  March  11. 
1987  and  before  May  31, 1988. 

TA-W-20,554;  Dalton  Industries,  Inc.. 
Pigeon  Forge.  TN 

A  certification  was  issued  covering  all 
woricers  of  the  firm  separated  on  or  a^er 
March  11. 1987  and  before  May  31. 1988. 

TA-W-20.555:  Dalton  Industries,  Inc^ 
Mystic.  CT 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  March  11, 
1987  and  before  May  31, 198&  ] 

TA-W-20.556;  Dalton  Industries.  Ina. 
Lorain-Amherst,  OH 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
March  11, 1987  and  before  May  31, 1988. 
TA-W-20,557;  Dalton  Industries,  Inc.. 
Hilton  Head,  SC 

A  certificatioa  was  issued  covering  all 
workers  separated  on  or  after  March  11. 
1987  and  before  May  31, 1988. 

TA-W-20.558;  Dalton  Industries.  Inc., 
Erie.  PA 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
March  11, 1987  and  before  May  31. 1988. 
TA-W-20.559;  Dalton  Industries,  Inc.. 
Columbus,  OH 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  March  31. 
1987  and  before  May  31, 1988. 

TA-W-20,56a-  Dalton  Industries.  Ina, 
Canton.  OH 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
March  11, 1987  and  before  May  31.  ISSa 

TA-W-20.561  Dalton  Industries.  Inc.. 
Buffalo.  NY 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  March  31, 
1987  and  before  May  31, 198a 

TA-W-20.562  Dalton  Industries.  Inc.. 
Bedford.  OH 

A  certification  was  issued  covering  all 
woricers  of  the  firm  s^>arated  on  or  after 
March  11. 1987  and  before  May  31. 1968. 

TA-W-20.S63:  Dalton  Industries.  Inc., 
Asheville.  NC 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  March  j31. 
1987  and  before  May  31, 198& 


I  hereby  certify  that  the 
forementioned  determinations  were 
issued  during  the  period  May  16. 1988 — 
May  20. 1988.  Copies  of  these 
determinations  are  available  for 
inspection  in  Room  6434,  U.S. 
Department  of  Labor,  601  D  Street.  NW.. 
Washington,  DC  20213  during  normal 
business  hours  or  will  be  mailed  to 
persons  vtho  write  to  the  above  address. 
Marvin  M.  Fooks. 

Director,  Office  of  Trade  Adjustment 

Assistance.  Dated  5/24/88. 

[FR  Doc.  12298  Filed  5-31-68;  &45  am] 

BILUNa  CODE  4S1»-30-ll 

Mine  Safety  and  Healtti  Administration 
[Oockst  No.  M-M-97-C] 

Amax  Coal  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Amax  Coal  Company,  251  North 
Illinois  Street,  P.O.  Box  987, 
Indianapolis.  Indiana  46201-0967  has 
filed  a  petition  to  modify  the  application 
of  30  CFR  75.1700  (oil  and  gas  wells)  to 
its  Wabash  Mine  fID-  No.  11-00877) 
located  in  Wabash  County,  Illinois.  The 
petition  is  filed  under  section  101(c)  of 
the  Federal  Mine  Safety  and  Health  Act 
of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  barriers  be  established 
and  maintained  around  oil  and  gas  wells 
penetrating  coal  beds. 

2.  As  an  alternate  method,  a  petitioner 
proposes  to  clean  out  and  plug  oil  and 
gas  wells  using  specific  techniques  and 
procedures  as  outlined  in  the  petition. 

3.  In  addition,  petitioner  proposes  to 
mine  through  the  plugged  oil  or  gas  welL 
Prior  to  mining  through,  the  petitioner 
would  confer  with  the  MSHA  District 
Manager  for  approval  of  the  'specific 
mining  procedures,  and  appropriate 
officials  would  be  allowed  to  observe 
the  process  and  all  mining  would  be 
under  the  direct  supervision  of  a 
certified  official.  In  addition: 

(a)  Drivage  sites  would  be  installed; 
firefighting  equipment  roof  support  and 
ventilation  materials  would  be 
available; 

(b)  The  quantity  of  air  would  be  not 
less  than  9000  cubic  feet  per  minute  to 
ventilate  the  face: 

(c)  Equipment  wonld  be  checked  for 
permissibility  and  serviced  prior  to 
mining  through  the  well  Tlie  worldng 
place  would  be  free  from  accumolations 
of  coal  dust  and  coal  spillages,  and  rock- 
dusted  to  within  20  feet  of  the  face; 

(d)  Methane  monitors  would  be 
calibrated  prior  to  the  shift  and  tests 


would  be  made  during  mining 
approximately  every  10  minutes;  and 

(e)  When  the  wellbore  is  intersected, 
all  equipment  would  be  deenergized  and 
safety  checks  would  be  made  before 
mining  would  continue  in  by  the  well  a 
sufficient  distance  to  permit  adequate 
ventilation  around  the  area  of  the 
welllrare. 

4.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments,  llkese 
comments  must  be  filed  wiA  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before  July 
1, 19e&  Copies  of  the  petition  are 
available  for  inspection  at  that  address. 
Patricia  W.  SUvsy. 

Director,  Office  of  Standards.  Regulations 
and  Variancet. 

Date:  May  25. 1988. 
[FR  Doc.  88-12278  Hied  5-31^88;  8:45  am] 

MUJNO  coos  4S10-4S-II 


[Docket  Na  M-M-TS-C] 

Arcti  of  Koniucfcy.  Ine^  Petition  for 
ModMcatlon  of  Application  of 
Mandatory  Safoty  Standard 

Arch  of  Kentucky.  Inc.  P.O.  Box  787. 
Lynch.  Kentucky  40855  has  filed  a 
petition  to  modijfy  the  application  of  30 
CFR  75.1710  (cabs  and  canopies)  to  its 
Highsplint  No.  2  Mine  (I.D.  No.  15-16064) 
and  its  No.  33  Mine  (LD.  No.  15-02007) 
both  located  in  Harian  County, 
Kentucky.  The  petition  is  filed  under 
section  101(c)  of  the  Federal  Mine  Safety 
and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirements  that  cabs  or  canopies  be 
installed  on  ttie  mine's  electric  face 
equipment. 

2.  The  mines  range  from  19-  to  51 
inches  in  height  with  consistent 
ascending  and  descending  grades 
creating  dips  in  the  coal  bed.  The  roof  of 
each  mine  is  very  uneven. 

3.  Petitioner  states  that  the  use  of  cabs 
or  canopies  on  its  820  Simmons-Rand 
coal  haulers  and  its  SftS  scoops  would 
result  in  a  diminution  of  safety  resulting 
from  impaired  vision  and  from  being 
required  to  operate  in  cramped 
positions.' 


Impaired  vision  and  cramped 
positions  cause  the  following  hazards: 

(a)  Ingress  and  egress  from  the  cab  is 
limited  and  effectively  prevents  quick 
escape  when  mining  conditions  warrant 
such  escape; 

(b)  Equipment  operators  severely 
damage  power  cables  by  running  over 
them  or  die  canopies  catch  those  cables 
that  are  hung,  with  similar  hazards 
occurring; 

(c)  Miners  operate  the  machinery 
exposing  their  bodies  and  appendages 
creating  the  chances  of  being  crushed 
between  the  machine  and  rib; 

(d)  Due  to  ascending  and  descending 
grades,  the  cabs  or  canopies  would  get 
against  the  roof  and  destroy  roof 
supports;  and 

(e)  The  cabs  or  canopies  would 
destroy  or  pull  down  ventilation 
controls  (curtains)  affecting  mine 
ventiladon. 

4.  For  these  reasons,  petitioner 
requests  a  modification  of  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments,  lliese 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627, 4015  Wilson 
Boulevard.  Arlington.  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before  July 
1, 1988.  Copies  of  the  petition  are 
available  for  inspection  at  that  address. 
Patrida  W.  SUvey, 

Director.  Office  of  Standards,  Regulations 
and  Variances. 

Date:  May  23,  IQSa 
[FR  Doc.  88-12279  Filed  5-31-88: 8:45  am] 

MLUNO  CODE  4510-4S4I 


[Docket  No.  II-88-79-C] 

Castia  Gate  Coal  Co4  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Castle  Gate  Coal  Company.  P.O.  Box 
449,  Helper,  Utah  84526  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.503  (permissible  electric  face 
equipment;  maintenance)  to  its  Mine  No. 
3  (I.D.  No.  42-00165)  located  in  Carbon 
Counfy.  Utah.  The  petition  is  filed  under 
section  101(c)  of  the  Federal  Mine  Safefy 
and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  trailing  cables  be  500 
feet. 

2.  Development  in  the  10th  East  panel 


will  be  by  means  of  a  three-entry  system 
with  crosscuts  and  entries  on  104-foot 
by  140-foot  centers  and  140-foot  by  100- 
foot  centers.  The  size  of  the  coal  blocks 
is  required  due  to  the  geological 
characteristics  of  the  property.  The  size 
of  the  coal  blocks  requires  the  use  of 
either  longer  trailing  cables  or 
distribution  boxes.  Longer  trailing 
cables  would  be  more  easily  protected 
from  mechanical  damage  than 
distribution  boxes.  Distribution  boxes 
are  difficult  to  protect  due  to  16-foot- 
wide  entries  dictated  by  roof  conditions 
and  due  to  pitched  seam  and  water 
problems. 

3.  As  an  alternate  method,  petitioner 
proposes  to  use  800  feet  of  No.  6  AWG 
(portable)  trailing  cables  on  shuttie  cars 
and  roof  bolting  machines. 

4.  Petitioner  states  that  increasing  the 
length  of  the  shuttle  car.  and  roof  bolter 
cables  to  800  feet  would  eliminate  the 
need  for  backspooling  and  the  addition 
of  junction  boxes.  Backspooling  causes 
undue  wear  and  damage  to  the  trailing 
cable  which  results  in  premature  failure 
and/or  breakdown  of  the  cable.  This 
cable  damage  creates  a  greater  potential 
for  fire  and  shock  hazards  to  occur. 
Elimination  of  junction  boxes  reduces 
required  system  maintenance  and  also 
eliminates  another  potential  source  of 
fire  and  shock  hazards. 

5. 1»etitioner  further  states  that  no  . 
voltage-drop,  motor  overheating, 
dropping  out  of  contractors,  or  starting 
problems  due  to  low-voltage  have  been 
encountered  with  the  machines. 

6.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments,  lliese 
comments  must  be  filed  with  the  Office 
of  Standards.  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard.  Arlington.  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before  July 
1. 1988.  Copies  of  the  petition  are 
available  for  inspection  at  that  address. 
Patricia  W.  SUvey. 

Director.  Office  of  Standards,  Regulations 
and  Variances. 

Date:  May  24. 1988. 
[FR  Doc.  88-12280  Filed  5-31-88;  8:45  am] 

SnjJNO  CODE  4610-41-M 


[Docket  No.  ll-M-«7-CI 

Duquaane  Ught  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Duquesne  Light  Company,  R.D.#1. 
Box  282A.  Greensboro,  Pennsylvania 
15338  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1105  (housing 
of  underground  transformer  stations, 
battery-diarging  stations,  substations, 
compressor  stations,  shops,  and 
permanent  pumps]  to  its  Warwick  No.  3 
Mine  (LD.  No.  36-02374]  located  in 
Green  Counfy,  Pennsylvania.  The 
petition  is  filed  under  section  101(c)  of 
the  Federal  Mine  Safefy  and  Health  Act 
of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  air  currents  used  to 
ventilate  structures  or  areas  enclosing 
electrical  installations  be  coursed 
directiy  into  the  return. 

2.  The  petitioner  states  that  electrical 
installations  (combination  boxes,  belt 
starter  boxes,  switch  houses,  and 
permanent  pumps)  at  various  locations 
throughout  the  mine  are  located  such 
that  all  entries  close  to  them  are 
maintained  as  intake  airways.  There  are 
no  return  airways  in  the  immediate 
vicinify  for  ventilating  such  areas. 

3.  As  an  alternate  method,  the 
petitioner  proposes  that — 

(a)  The  electric  installations  would  be 
of  the  dry  type  and  contain  no 
flammable  cooling  fluid  or  flammable 
hydraulic  oil; 

(b)  The  electrical  installations  would 
be  housed  in  fireproof  enclosures; 

(c)  No  combustible  material  would  be 
stored  or  allowed  to  accumulate  in  the 
fireproof  enclosure; 

(d)  A  signal,  activated  by  a  suitable 
sensor,  would  be  located  so  that  it  could 
be  heard  or  seen  by  a  responsible 
person; 

(e)  The  fireproof  enclosure  would  be 
installed  with  fireproof  doors  to  provide 
proper  ventilation.  These  fire  doors 
would  be  secured  open  by  a  flammable 
cord  so  that  if  a  fire  occurred,  the  cord 
would  be  severed  and  the  doors  would 
close  automatically; 

(f)  Firefi^ting  equipment  would  be 
provided  on  the  outside  of  the  fireproof 
structure;  and 

(g)  The  electrical  equipment  would  be 
examined  and  maintained  by  a  qualified 
person. 

4.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safefy  for  the  miners  affected 
as  that  afforded  by  the  standard. 
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Request  for  Comments  | 

Persons  interested  in  this  petition  may 
furnish  written  comments,  lliese 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances.  Mine  Safety  and  Health 
Administration.  Room  827, 4015  Wilson 
Boulevard.  Arlingtoo,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before  July 
1, 1988.  Copies  of  the  petition  are 
available  for  inspection  at  that  address. 
Pallida  W.  SUvajr, 

Director,  Office  of  Standards.  RegaJatioBS 
and  Variances. 

Date:  May  23. 1988.  j 

[FR  Doc  88-12281  Filed  5-31-88:  8:45  am] 

SHJJNO  COOC  4aiO-4»4l 


[Docket  Noi  M-M-«4-C] 

Easlam  Aaaodatad  Coal  Corp4 
Patttion  for  MotfHicatton  of  Application 
of  Mandatory  Safety  Standtfd 

Eastern  Associated  Coal  Corporation. 
P.O.  Box  1233.  Charleston.  West  Virginia 
25324  has  filed  a  petition  to  modify  oie 
application  of  30  CFR  75.701  (abandoned 
areas,  adjacent  mines:  drilling  of 
boreholes)  to  its  Federal  No.  2  Mine  (LD. 
No.  46-01456]  located  in  Monongalia 
County,  West  Virginia.  The  petition  is 
filed  under  section  101(c)  of  the  Federal 
Mine  Safety  and  Healdi  Act  of  1977. 

A  summary  of  die  petitioner's 
statements  follows:  '    ' 

1.  The  petition  concerns  the  ' 
requirement  that  whenever  any  working 
place  approaches  within  50  feet  of 
abandoned  areas  in  the  mine  as  shown 
by  surveys,  or  within  200  feet  of  any 
other  abandoned  areas  of  the  min* 
which  caimot  be  inspected  and  which 
may  contain  dangerous  accumulations 
of  water  or  gas,  or  within  200  feet  of  any 
workings  of  an  adjacent  mine,  boreholes 
are  required  to  be  drilled  to  a  distance 
of  at  least  20  feet  in  advance  of  the 
working  face  of  such  working  place  and 
continually  maintained  to  a  distance  of 
at  least  10  feet  in  advance  of  the 
advancing  working  face. 

2.  Tlie  17  Right.  3-South  section  of  the 
Federal  No.  2  Mine  is  presently  being 
mined  in  the  direction  of  Lovetldge 
Mine.  The  mining  plan  calls  for  the  17 
Right  3-South  section  to  be  driven  at  a 
90  degree  angle  off  of  the  3-South  Mains 
and  parallel  to  the  northernmost  entry  of 
the  Loveridge  Mine  at  a  distance  of  120 
feet. 

3.  Petitioner  states  that  compliance 
with  the  standard  would  require  drilling 
two  rib  holes  towards  the  Loveridge 
Mine,  in  addition  to  the  center  hole. 


allowing  a  16-foot  cut.  This  procedure 
would  require  three  major  p»ces  of 
equipment  to  be  moved  in  and  out  of  the 
working  place  before  a  cut  of  coal  %vould 
be  mined.  To  comi^te  development  of  a 
100-foot  block  under  this  procedure,  a 
minimum  of  twenty-one  machine  moves 
would  be  made,  thereby  exposing  the 
operating  crew  to  a  greater  number  of 
caught-by  and  struck-by  hazards. 

4.  As  an  alternate  method,  petitioner 
proposes  to  drill  one  long  rib  hole,  which 
would  allow  completion  of  the  entry 
development  with  no  intermediate 
equipment  moves  as  the  entry  would  be 
roof  bolted  off  the  mining  machine.  An 
additional  hole  would  be  drilled  in  the 
rib  as  noted  to  maintain  the  hole 
minimum  of  14.2  feet  inside  the  rib  at  all 
times.  The  entire  face  drilling  operation 
would  be  completed  when  mining  takes 
place  in  the  adjacent  entries.  Upon 
completion  of  mining  in  the  No.  1  entry, 
the  entire  drilling  procedure  would  be 
repeated. 

5.  Petitioner  stales  that  die  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comnients 

Persons  interested  in  this  petition  may 
furnish  written  comments.  Tlese 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances.  Mine  Safety  and  Health 
Administration,  Room  627, 4015  Wilson 
Boulevard.  Arlington.  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before  July 
1, 1988.  Copies  of  the  petition  are 
available  for  inspection  at  that  address. 
Pallida  W.  Sflvey, 

Director,  Office  of  Standards,  Reguladona 
and  Variances. 

Date:  May  29, 1988. 
[FR  Doc.  88-12282  FUed  5-31-88: 8:45  am] 
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11  aamaii  Unltad  Coal  Mlnino  Co.^ 
i*wDon  for  NMMinicaiNNi  of  Appacaoon 
of  Mandatory  Sofaty  Standard 

Freeman  United  Coal  Mining 
Company,  P.O.  Box  KM,  West  Frankfort. 
Illinois  82896  has  filed  a  petition  to 
modify  the  application  of  30  CFR  75.326 
(aircourses  aind  belt  haulage  entries)  to 
its  Orient  No.  8  Mine  (I.D.  No.  11-00699) 
located  in  Jefferson  County,  Illinois.  The 
petition  is  filed  under  Section  101(c)  of 
the  Federal  Mne  Safety  and  Healdi  Act 
of  1977. 


A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  entries  used  as  intake 
and  return  aircourses  be  separated  from 
belt  haulage  entries,  and  that  belt 
haulage  entires  not  be  used  to  ventilate 
active  worldng  places. 

2.  As  an  alternate  method,  petitioner 
proposes  to  use  intake  air  coursed 
through  the  belt  haulage  entries  to 
ventilate  active  workings  upon 
development  of  three  and  four  entry 
longwall  panels  and  during  the  retreat 
phase  of  the  longwaU.  In  support  of  this 
request,  petitioner  states  that: 

(a)  The  belt  entry  would  be  separate 
from  the  aircourse  designated  as  the 
intake  escapeway  with  permanent 
stopping  and  overcasts; 

(b)  A  carbon  monoxide  monitoring 
system  has  been  installed  writh  f^Rf 
conditions  and  equipment  as  oodined  in 
the  petition,  and  in  aoooidanoe  wiA  an 
approved  "Automatic  Rre  Sensor  and 
Warning  Device  System  Plan"; 

(c)  Petitioner  proposes  to  develop 
three  or  four  entry  longwall  pands. 
These  panels  would  be  developed  with 
the  belt  haulage  entry  on  an  outside 
entry  next  to  the  solid  block  of  coal.  The 
intake  entry  would-be  on  the  center 
followed  by  the  returns;  and 

(d)  Coursing  intake  air  through  the 
belt  haulage  entry  would  ensure  that  the 
air  within  contains  only  mininnnn 
amounts  of  methane.  Petitioner  would 
be  able  to  utilize  the  extra  quantity  of 
air  from  the  belt  haulage  entry  to  control 
methane  and  responsible  dust  along  the 
longwall  face. 

3.  Petitioner  states  that  the  proposed  ' 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard 

Request  for  Conunents 

Persons  interested  in  this  petition  may 
furnish  written  comments,  lliese 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration.  Room  827, 4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  AH 
comments  must  be  postmarked  or 
received  In  that  office  on  or  before  July 
1, 1988.  Copies  of  the  petition  are 
available  for  inspection  at  that  address. 
Pallida  W.Sttvey, 

Director,  Office  of  Standards,  Regulations 
and  Variances. 

Date:  May  24, 1988. 
(FR  Doc  88-12284  Piled  5-^1-88;  8:45  am] 
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Hawkaya  Sarvicaa  Corp4  PotRion  f or 
Modmcation  of  ApptcaUon  of 
Mandatory  Safety  Standard 

Hawkeye  Services  Corporation,  1003 
Nordi  Mayo  Trail,  Suite  256,  Pikeville, 
Kentiicky  41501  has  filed  a  petition  to 
modify  die  application  of  30  CFR  77.811 
(movement  of  portable  substations  and 
transformers]  to  its  No.  3  Surface  Mine 
(LD.  No.  15-00865]  located  in  Pike 
County,  Kentucky.  The  petition  is  filed 
under  section  101(c)  of  the  Federal  Mine 
Safety  and  Healdi  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  that 
requirement  that  portable  substations 
and  transformers  be  deenergized  before 
they  are  moved  from  one  location  to 
another. 

2.  As  an  alternate  method,  petitioner 
proposes  to  use  a  rubbei^tired.  trailer- 
mounted,  portable  generator,  connected 
with  a  short  length  of  trailing  cable  and 
pulled  by  a  tractor  truck,  to  move  large 
electric  mining  shovels  and  draglines, 
using  specific  equipment  and  safety 
procedures  as  oudined  in  the  petition. 

3.  .In  support  of  this  request,  petitioner 
states  that  by  avoiding  the  need  to 
deeneigize  a  portable  substation, 
establish  ground  fields,  and  use  longer 
length  trailing  cable  the  alternate 
method  would  eliminate  excessive 
exposure  of  persoimel  to  energized 
trailing  cable,  which  could  be  damaged 
fiom  being  dragged  by  equipment  over 
long  distances. 

4.  Petitioner  states  that  the  proposed 
alternate  method  wiD  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
fiimish  written  comments.  Ttese 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627, 4015  Wilson 
Boulevard.  Arlington.  Virj^nia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before  July 
1. 198&  Copies  of  the  petition  are 
available  for  inspection  at  that  address. 

Pallida  W.Sihrey. 

Director,  Office  of  Standards,  Regulations 
and  Variances. 

DatR  May  23, 1988. 
(FR  Doc  88-12283  nied  5-31-«a;  8:45  am] 
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Infamo  CoalCo.  inc.;  PattUon  for 
ModHlcation  of  AppBcaMon  of 
Mandatory  Safaty  Standard 

Inferno  Coal  Company,  Inc..  P.O.  Box 
1270,  Elkhom  Gty.  Kentucky  41522  ha^ 
filed  a  petition  to  modify  the  application 
of  30  CFR  75.1710  (cabs  and  canopies]  to 
its  Mine  No.  6  (ID.  No.  15-16320]  located 
in  Floyd  County,  Kentucky.  The  petition 
is  filed  under  section  101(c]  of  the 
Federal  Mine  Safety  and  Healdi  Act  of 
1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  cabs  or  canopies  be 
installed  on  the  mine's  electric  face 
equipment 

2.  The  mine  is  in  the  fire  clay  seam, 
the  thickness  of  the  seam  ranges  fiom  40 
to  44  inches.  The  bottom  is  soft  shale 
and  varies  from  flat  and  dry  to  wet  and 
uneven. 

3.  Petitioner  states  that  the  use  of  cabs 
or  canopies  would  result  in  a  diminution 
of  safety  because  the  cabs  or  canopies 
would  limit  the  equipment  operator's 
visibility  and  seating  position  causing 
fatigue;  thereby  increasing  chances  for 
an  accident  Due  to  uneven  roof  and 
very  soft  bottom,  the  cabs  or  canopies 
could  strike  and  dislodge  roof  supports. 
The  cabs  or  canopies  could  also  strike 
and  dislodge  electrical  cables  creating 
an  electrical  or  fire  hazard 

4.  For  these  reasons,  petitioner 
requests  a  modification  of  the  standard 

Request  for  Coeunants 

Persons  interested  in  this  petition  may 
furnish  written  comments,  lliese 
comments  must  be  filed  with  the  Office 
of  Standards.  Regulations  and 
Variances.  Kfine  Safety  and  Health 
Administration,  Room  627, 4015  Wilson 
Boulevard,  Ariington.  Viii^a  22203.  All 
comments  must  be  postmarked  or 
received  in  diat  office  on  or  before  July 
1, 1968.  Copies  of  die  petition  are 
available  for  inspection  at  that  address. 

Pallida  W.  Sflvey. 

Director,  Office  of  Standards,  Regulations 
and  Variances. 
Dated:  May  23. 198a 

[FR  Doc  88-12285  Filed  5-31-88:  ft45  am] 
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LAR  Mining,  Inc.;  Patition  for 
MumiiLBuuii  Of  AppKnon  or 
Mandatory  Safaty  standard 

LAR  Mining,  In&  Route  2,  Box  199. 


Evarts,  Kentucky  40628,  has  filed  a 
petitiqjt  to  modify  the  application  of  30 
CFR  75.206  (conventional  roof  support) 
to  its  No.  1  Mine  (I.D.  No.  15-13085] 
located  in  Harlan  County,  Kentucky. 
The  petition  is  filed  under  section  101  (c] 
of  die  Federal  Mine  Safety  and  Healdi 
Act  of  1977. 

A  simimary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  width  of  openings  be 
limited  to  20  feet  when  only  using 
conventional  roof  support     ' 

2.  As  an  alternate  method,  petitioner 
proposes  to  use  a  26-foot  width  in  the 
belt  entry,  a  24-foot  widdi  in  the 
crosscuts  and  a  22-foot  width  in  the 
aircourses. 

3.  In  support  of  this  request  petitioner 
states  that  the  mine  is  using 
conventional  roof  control  with  the 
specified  widths  along  with  spot  bolting 
and  cribbing  for  adverse  conditions.  Full 
bolting  is  highly  impractical  in  the 
mine's  seam  which  averages  28  inches 
in  most  areas.  In  heights  of  28  inches,  it 
is  difficult  to  transport  miners  and 
supplies.  Bolting  woidd  take  m  inches 
to  2  inches  of  the  available  clearance, 
creating  an  unsafe  condition  due  to 
equipment  snagging  on  protruding  roof 
bolts. 

4.  Petitioner  furdier  states  that  the 
mining  equipment  used  is  an  auger  type 
continuous  miner.  This  system  is  not 
designed  to  operate  in  20-foot  widths, 
wfaidi  does  not  allow  enough  space  to 
maneuver  in  the  petitioner's  mine.  A  20- 
foot  width  would  restrict  the  mobility  of 
the  miners  and  would  also  be 
detrimental  to  their  safety. 

5.  For  these  reasons,  petitioner 
requests  a  modification  of  the  standard. 

Request  for  Comnients 

Persons  interested  in  this  petition  may 
furnish  written  comments,  llese 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627, 4015  Wilson 
Boulevard.  Arlington.  Vii^nia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before  July 
1, 1988.  Copies  of  the  petition  are 
available  for  inspection  at  that  address. 

PabidaW.SUvey. 

Director,  Office  of  Standards,  Regulations 
and  Variances. 
Date:  May  23, 1988. 

(FR  Doc  88-12288  Filed  6-31-88;  8:45  am] 
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Manor  Mining  and  Contracting  Coq>^ 
Petition  tar  Modification  of  Application 
of  Mandatory  Safety  Standard 

Manor  Mining  and  Contracting  Corp.. 
P.O.  Boc  368,  Bigler,  Pennsylvania  16825 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.206 
(conventional  roof  support)  to  its  No.  44 
Mine  (I.D.  No.  36-01226)  located  in 
Clearfield  County,  Pennsylvania.  The 
petition  is  filed  under  section  101(c)  of 
the  Federal  Mine  Safety  Health  Act  of 
1977. 

A  siunmary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirements  that  the  width  of  openings 
be  limited  to  20  feet,  the  spacing  of 
roadway  roof  supports  not  exceed  5  feet, 
and  supports  be  installed  within  5  feet 
of  an  undercut  face. 

2.  As  an  alternate  method,  the 
petitioner  proposes  to  use:  a  24-foot 
width  in  th  belt  entry  on  a  50-foot 
center  a  24-foot  width  in  the  crosscat  on 
a  75-  to  85-foot  center  a  30-foot  width  in 
the  room  on  a  150-  to  170-foot  center  a 
24-foot  width  in  the  room  crosscut,  on  a 
75-  to  85-foot  center,  a  20-  to  24-foot 
width  in  the  pillar  split;  and  a  12-foat 
minimum  for  the  pillar  fender  of  the 
primary  split 

3.  In  support  of  this  request,  the 
petitioner  states  that  the  mine  is  using 
the  conventional  method  of  operating 
through  the  use  of  a  continuous  miner. 
This  method  of  mining  in  20-foot  widths 
would  result  in  a  diminution  of  safety  to 
the  miners  affected  because  it  would 
congest  the  working  area  and  place  the 
miners  in  a  greater  risk  of  being  pinched 
against  the  continuous  miner  or  against 
the  conveyor  belt 

4.  For  these  reasons,  the  petitioner 
requests  a  modification  of  the  standard. 

Request  for  Comments  i 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration.  Room  627. 4015  Wilson 
Boulevard.  Arlington.  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before  July 
1. 1988.  Copies  of  the  petition  are 
available  for  inspection  at  that  address. 
Pallida  W.  SOvey. 

Director,  Off  ice  of  Standards,  Regulations 
and  Variances. 


Date:  May  23. 198& 
(FR  Doc  86-12287  Filed  5-31-66:  6:45  am] 
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Mountain  Spur  Coala  and  Energy,  Inc4 
Petition  for  ModHlcation  of  Application 
of  Mandatory  Safety  Standard 

Mountain  Spur  Coals  and  Energy,  Inc., 
P.O.  Box  429.  Pennington  Gap.  virgiaia 
24277  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.206 
(conventional  roof  support)  to  its  No.  1 
Mine  (I.D.  No.  15-14235)  located  in 
Harlan  Counfy,  Kentucky.  The  petition 
is  filed  under  section  101(c)  of  the 
Federal  Mine  Safefy  and  Health  Act  of 
1977. 

A  summary  of  the  petitioner's 
statement  follows: 

1.  The  petition  concerns  the 
requirement  that  the  width  of  openings 
be  limited  to  20  feet  when  only  using 
conventional  roof  support. 

2.  As  an  alternate  method,  petitioner 
proposes  to  use  a  26-foot  width  in  the 
belt  entry,  a  26-foot  width  in  the 
crosscuts  and  a  20-foot  width  in  the 
aircourses. 

3.  Petitioner  currently  uses  Mark  20 
Pivot  Jack  Miners,  which  are  equipped 
with  two  twenfy  ton  hydraulic  jacks  that 
hold  the  back  of  the  miner  down  and 
keeps  the  back  of  the  miner  from 
traveling  against  the  opposite  rib  that  is 
being  cut.  This  also  provides  support  for 
the  face  area  directly  over  the  back  of 
the  miner  operator. 

4.  The  Wilcox  20  miner  is  28  feet  long 
and  does  not  have  a  swivel  section  on  it 
which  makes  it  almost  impossible  to 
operate  in  a  20-foot  place.  When  the 
miner  is  in  use,  the  back  of  it  sometimes 
gets  against  the  rib  and  in  a  20-foot  area 
this  would  not  allow  enough  room  for  a 
miner  to  get  by  in  case  of  an  emergency. 

5.  Petitioner  states  that  mining  in 
26.foot  widths  with  four  rolls  of  timber  is 
much  safer  than  mining  in  20-foot  widths 
with  two  rolls  of  timber.  The  miner  has 
room  to  maneuver,  the  miners  can  work 
more  comfortably  and  the  curtains  can 
stay-up  at  all  times  in  26-foot  widths. 

6.  For  these  reasons,  petitioner 
requests  a  modification  of  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments,  liiese 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safefy  and  Health 
Administi*ation.  Room  627. 4015  WUson 
Boulevard*- Ariington.  Vir^a  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before  July 


1, 1988.  Copies  of  the  petition  are 
available  for  inspection  at  that  address. 
Patrida  W.  Silvey, 

Director,  Office  of  Standards,  Regulations 
and  Variances. 

Date:  May  26. 1966. 
(FR  Doc.  88-12288  Filed  5-31-86;  8:45  am) 
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PealMdy  Coal  C04  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Peabody  Coal  Company,  P.O.  Box 
2339,  Zanesville.  Ohio  43701  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  77.216-3(a)  (water,  sediment  or 
slurry  impoundments  and  impounding 
structures;  inspection  requirements; 
correction  of  hazards;  program 
requirements)  to  its  Broken  Aro  Mine 
(I.D.  No.  33-00949),  Sediment  Pond  No. 
47  (I.D.  No.  1211OH80070-06)  located  in 
Coshocton  Counfy,  Ohio. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  all  water,  sediment  or 
slurry  impoundments  be  examined  by  a 
qualified  person  designated  by  the « 
person  owning,  operating  or  controlling 
the  impounding  structure  at  intervals  not 
exceeding  seven  days  for  appearances 
of  structural  weakness  and  other 
hazardous  conditions. 

2.  As  an  alternate  method,  petitioner 
proposes  to  examine  the  sediment  pond 
No.  47,  at  their  closed  Broken  Aro  Mine, 
annually  and  following  major 
precipitation. 

3.  In  support  of  this  request  petitioner 
states  that  the  facilify  has  been 
inspected  weekly  since  construction  in 
1980  and  there  has  been  no  geometric 
change.  The  structure  has  an  excellent 
vegetative  cover,  no  erosion  problems 
have  appeared;  no  signs  of  instabilify 
have  appeared;  there  are  no 
downstream  hazards  to  miners  or  to  the 
public;  and  the  nearest  building  is  a 
bam  approximately  a  half-mile 
downstream.  There  are  no  miners 
employed  at  the  mine  except  the  dam 
inspector  once  a  week,  the  dam  is 
locked,  access  is  blocked  by  cable,  and 
the  inspector  has  the  only  key. 

4.  For  these  reasons,  petitioner 
requests  a  modification  of  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments,  lliese 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances.  Mine  Safefy  and  Health 


Administraticm,  Room  627. 4015  Wilson 
Boulevard.  Arlington.  Vir^nia  22203.  All 
comments  must  be  postmariced  or 
received  in  that  office  on  or  before  July 
1, 1988.  Copies  of  the  petition  are 
available  for  inspection  at  that  address. 
Pallida  W.  SUvey. 

Director,  Off  ice  of  Standanh,  Regulations 
and  Variances. 

Date:  May  23. 1988. 

(FR  Doc.  68-12289  Filed  5-31-88: 6:45  am] 
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[Docket  Na  M-as-W-C] 

Peabody  Coal  Co^  PetMon  for 
Modification  of  Applcalfon  of 
Mandatory  Safety  Standard 

Peabody  Coal  Company.  1951  Barrett 
Court  P.O.  Box  1990.  Henderson. 
Kenhicky  42420-1990  has  filed  a  petition 
to  modify  the  application  of  30  CFR 
75.1103-4  (automatic  fire  sensor  and 
warning  device  systems;  installation; 
minimum  requirements)  to  its  Camp  No. 

1  Mine  (I.D.  No.  15-02709),  its  Camp  No. 

2  Mine  (I.D.  No.  15-02705)  both  located 
in  Union  Counfy.  Kentucky  and  its 
Martwick  Mine  (I.D.  No.  15-14074) 
located  in  Muhlenberg  Counfy, 
Kentucky.  The  petition  is  filed  under 
section  101(c)  of  the  Federal  Mine  Safefy 
and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  automatic  fire  sensor 
and  warning  device  systems  provide 
identification  of  fire  within  each  belt 
flight. 

2.  As  an  alternate  method,  petitioner 
proposes  to  install  an  early  warning  fire 
detection  system,  in  lieu  of  heat  point 
sensor  devices.  A  low-level  carbon 
monoxide  (CO)  detection  system  will  be 
installed  in  all  belt  entries,  at  each  belt 
transfer  point  and  at  intervals  not  to 
exceed  2000  feet  along  each  conveyor 
belt  entry.  The  velodfy  of  air  in  the  belt 
conveyor  enby  will  be  50  feet  per 
minute  or  greater  and  have  a  definite 
and  distinct  movement  in  the  designated 
direction.  The  low-level  CO  system  will 
be  capable  of  giving  warning  of  a  fire  for 
a  minjmimi  of  four  hours  after  the  source 
of  power  to  the  belt  is  removed.  The  CO 
system  will  initiate  the  fire  alarm  signals 
at  an  attended  surface  location  where 
there  is  two-way  communication.  The 
person  will  be  located  so  that  the  signal 
can  be  seen  if  CO  level*  readi  10  parts 
per  million  (ppm)  and  heard  at  15  ppm 
above  the  ambient  level  for  the  mine. 
The  person  will  be  trained  in  the 
operation  of  the  CO  monitoring  system 
and  in  the  proper  procedures  to  follow 


in  the  event  of  an  emergency  or 
malfunction.  The  CO  system  will  be 
capable  of  identifying  any  activated 
sensor  and  for  monitoring  electrical 
continuify  to  detect  electrical 
malfunctions. 

3.  The  CO  monitoring  system  will  be 
visually  examined  at  least  once  each 
shift  and  tested  for  functional  operation 
weekly  to  ensure  the  monitoring  system 
is  functioning  properfy.  The  monitoring 
system  will  be  calibrated  with  known 
concentrations  of  CO  and  air  mixtures 
at  least  monthly. 

4.  If  the  CO  monitoring  system  is 
deenergized  for  routine  maintenance  or 
for  failure  of  sensor  unit  the  belt 
conveyor  will  continue  to  operate  and 
qualified  persons  will  patrol  and 
monitor  the  belt  conveyor  using  hand- 
held CO  detecting  devices. 

5.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safefy  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Commoits 

Persons  interested  in  this  petition  may 
furnish  written  comments,  lliese 
comments  must  be  filed  with  the  Office'^ 
of  Standards,  Regulations  and 
Variances,  Mine  Safefy  and  Health 
Administration.  Room  627, 4015  Wilson 
Boulevard.  Arlingfba  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before  July 
1, 1988.  Copies  of  the  petition  are 
available  for  inspection  at  that  address. 
Patrida  W.  SUvey, 

Director,  Office  of  Standards.  Regulations 
and  Variances. 

Date:  May  27, 1988. 
(FR  Doc.  88-12290  Filed  5-31-88;  8:45  am] 

eiLLMQ  CODE  451(M»-M 

[Docket  Na  M-8S-80-C1 

Quarto  Mining  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safefy  Standard 

Quarto  Mining  Company,  1800 
Wasliington  Road.  Pittsburgh, 
Pennsylvania  15241  has  filed  a  petition 
to  modify  the  aiqplication  of  30  CFR 
75.503  (permissible  electric  face 
equipment  maintenance)  to  its 
Powhatan  No.  4  Mine  (I.D.  No.  33-01157) 
located  in  Monroe  Counfy.  Ohio.  The 
petition  is  filed  under  section  101(c)  of 
the  Federal  Mine  Safefy  and  Health  Act 
of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  pettion  concerns  the 
requirement  that  trailing  cables  not 
exceed  500  feet 


2.  The  mine  is  developing  Mains,  Sub- 
mains,  and  Longwall  development 
paneb  using  place  change  mining  which 
utilizes  100-foot  by  100-foot  blocks  to 
maintain  adequate  roof  support,  and  in 
place  mining  which  utilizes  200-foot 
blocks,  whenever  possible,  for  increased 
roof  control  and  abutment  pressure 
control  Ventilation  is  also  improved  by 
using  200-foot  blocks  by  limiting  the 
number  of  stoppings  and  the  resultant 
pressure  losses. 

3.  As  an  alternate  method,  petitioner 
proposes  to  increase  the  maximum 
length  of  trailing  cables,  supplying 
shuttie  cars  fi-om  480  volt  alternating 
current  systems,  to  800  feet.  In  support 
of  this  request  petitioner  states  that— 

(b)  The  shuttie  car  trailing  cables 
would  be  800  feet 

(c)  All  circuit  breakers  used  to  protect 
#4  AWG  shuttie  car  trailing  cables 
exceeding  600  feet  in  length  would  have 
instantaneous  trip  units  caUbrated  to 
trip  at  500  amperes.  The  trip  setting  of 
these  circuit  breakers  would  be  sealed, 
and  these  circuit  breakers  would  have 
permanent  labels; 

(d)  The  tolerance  of  replacement 
instantaneous  trip  units  would  be 
calibrated  to  trip  at  500  amperes  and 
this  setting  would  be  sealed; 

(e)  The  shuttie  car  trailing  cables 
would  be  visually  examined  daily  to 
ensure  safe  operating  conditon;  and 

(f)  Any  shutUe  car  trailing  cable  that 
is  not  in  safe  operating  condition  would 
be  removed  from  service  immediately 
and  repaired  or  replaced. 

4.  Petitioner  states  that  the  proposed 
alterante  method  will  provide  the  same 
degree  of  safefy  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  fat  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments,  lliese 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safefy  and  Health 
Administration.  Room  627, 4015  Wilson 
Boulevard.  Arlington.  Vir^a  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before  July 
1. 1988.  Copies  of  the  petition  are 
available  for  inspection  at  that  address. 

Pallida  W.  Silvey. 

Director,  Office  of  Standards,  Regulations 
and  Variances. 
Date:  May  19. 1968. 

(FR  Doc  88-12291  Filed  5-31-86;  8:45  am] 
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(Doetot  Na  ll-««-64-Cl 

Saginaw  MMng  Co^  Petition  for 
MuiaiNiBuuii  or  Appacanon  or 
Mandatory  Safety  Standard 


Saginaw  Mining  Company,  P.O.  Box 
275.  St  aainville,  Ohio  439S0  has  RIed 
a  petition  to  modify  the  application  of  30 
CFR  75.319-1  (merchanized  mining 
section)  to  its  Saginaw  Mine  (1.0.  No. 
33-00941]  located  in  Belmont  Coimty. 
Ohio.  The  petition  is  filed  under  section 
101(c)  of  the  Federal  Mine  Safety  and 
Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  the  term  "mechanized 
mining  section'  means  an  area  of  a  mine 
in  which  coal  is  mined  with  one  set  of 
production  equipment 

2.  As  an  alternate  method,  petitioner 
proposes  to  use  one  set  of  mining        j 
equipment  for  production  of  material  ' 
while  another  set  is  being  repositioned 
or  maintained  in  or  inby  the  last  open 
breakthrough  for  preparation  of 
production  after  the  first  set  of  | 
equipment  has  completed  its  mining 
cycle. 

In  support  of  this  request  petitioner 
states  that 

(a)  The  methane  liberation  for  the 
Saginaw  Minfe  as  of  December  4, 1987. 
was  128.000  cubic  feet  in  24  hours; 

(b)  Both  sets  of  mining  equipment  are 
maintained  in  permissible  condition: 
and 

(c)  Only  one  set  of  mining  equipment 
will  be  used  at  a  time  for  production  of 
material. 

4.  Petitioner  states  that  the  proi>osed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards.  Regulations  and 
Variances.  Mine  Safety  and  Health 
Administration.  Room  627, 4015  Wilson 
Boulevard.  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before  July 
1. 1988.  Copies  of  the  petition  are 
available  for  inspection  at  that  address. 
Patrida  W.  SUvey, 

Director,  Office  of  Standards,  Regulationa 
and  Variances. 

Date:  May  23, 198a 
[FR  Doa  88-12292  Piled  S-31-88;  8:45  am] 


[Dedrat  No.  M-M-43-C] 


SAR  Coal  Co4  Petition  for  Modification 
of  Application  of  Mandatory  Safety 
Standard 

S&R  Coal  Company  RJ).  #1.  Box  12- 

A.  Klingerstown,  Pennsylvania  17941 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.206 
(conventional  roof  support)  to  its  No.  2 
Slope  (LD.  No.  36-06446)  located  in 
Schuylkill  Counfy.  Pennsylvania.  The 
petition  is  filed  under  section  101(c)  of 
the  Federal  Mine  Safefy  and  Health  Act 
of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  the  width  of  openings 
be  limited  to  20  feet  when  only  using 
conventional  roof  support 

2  As  an  alternate  method,  petitioner 
requests  a  modification  of  the  standard 
to  allow  the  roof  in  openings  in  excess 
of  20  feet  in  width  be  supported  with 
conventional  supports  set  on  5-foot 
centers  in  every  direction,  or  be 
supported  by  employing  the  full  box 
method. 

3.  In  support  of  this  request,  petitioner 
states  that  in  Anthracite  Mines  all 
roadways  are  restricted  to  12  feet  in 
width.  The  breasts,  on  the  other  hand, 
where  mobile  equipment  is  not  used,  are 
driven  up  to  30  feet  in  width.  These 
breasts  are  supported  by  conventional 
supports  placed  on  5-foot  centers  in 
every  direction,  hence  no  span  of  roof  is 
left  unsupported.  In  the  harder  pitch 
mines  60  degrees  and  up,  the  breasts  are 
driven  full.  In  the  full  box  method, 
manways  are  timbered  30-inches  wide 
and  loose  coal  supports  every  square 
inch  of  roof  between  the  manway 
timber. 

4.  Petitioner  further  states  that  roof 
bolts  would  create  a  hazard  in  the  hard 
pitch  mines,  because  they  would  be 
installed  at  30  degrees  to  as  litUe  as  2~ 
degrees  bom  horizontal.  This  would 
result  in  shearing  of  the  bolts. 

5.  For  these  reasons,  petitioner 
requests  a  modification  of  the  standard. 

Request  for  Comments  . 

Persons  interested  in  this  petition  may 
furnish  written  comments,  lliese 
comments  must  be  filed  with  the  Office 
of  Standards.  Regulations  and 
Variances,  Mine  Safefy  and  Health 
Administration.  Room  627. 4015  Wilson 
Boulevard.  Arlington.  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  iA  thnt  office  on  or  before  July 


1. 1968.  Copies  of  the  petition  are 
available  for  inspection  at  that  address. 
PatricU  W.  SUvey. 

Director,  Office  of  Standards,  Regulations 
and  Variances. 


Date:  May  23. 1988. 
[PR  Doc  88-12293  Filed  5-31-«8;  8:45  am] 


MLUNQ  COOC  M10-43-M 


[Docket  Na  l»-«»-44-C] 

Sure  Fire  Coala,  inc^  Petition  for 
Modification  of  AppHcation  of 
Mandatory  Safety  Standard 

Sure  Fire  Coals,  Inc..  P.O.  Box  249. 
Stanville.  Kentucky  41659  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.1710  (cabs  and  canopies)  to  its 
No.  4A  Mine  (I.D.  No.  15-14977)  located 
in  Floyd  Counfy,  Kentucky.  The  petition 
is  filed  under  section  101(c)  of  the 
Federal  Mine  Safefy  and  Health  Act  of 
1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  cabs  or  canopies  be 
installed  on  the  mine's  electric  face 
equipment 

2.  The  mine  has  a  coal  bed  height  of 
38  inches.  However,  the  floor  consists  of 
3  inches  fireclay;  3Vb  inches  sandstone 
and  8  inches  fireclay. 

3.  Petitioner  states  that  diuing  the 
mining  cycle  the  sandstone  is  broken  up 
causing  specific  modification  to  the 
mining  equipment  All  of  the  equipment 
was  equipped  with  cabs  and  canopies 
until  the  floor  clearance  had  to  be 
increased,  because  of  stated  conditions. 
At  this  time,  the  cabs  and  canopies  had 
to  be  removed  in  order  for  the 
equipment  to  function  properly. 

4.  In  further  support  of  this  request, 
petitioner  states  that  the  mine  has  no 
history  of  roof  falls  and  employs  the 
resin  grout  method  of  bolting. 

5.  For  these  reasons,  petitioner 
requests  a  modification  of  the  standard. 

Request  for  Coaunenti 

Persons  interested  in  this  petition  may 
furnish  written  comments.  Tliese 
comments  must  be  filed  with  the  Office 
of  Standards.  Regulations  and 
Variances.  Mine  Safefy  and  Health 
Administratioa  Room  627. 4015  Wilson 
Boulevard.  Arlington.  Virginia  22203.  All 
comments  must  be  postmariced  or 
received  in  that  office  on  or  befoie  July 


1, 198a  Copies  of  the  petition  are 
available  for  inspection  at  that  address. 
Patricia  W.  SUvey, 

Director.  Office  of  Standards,  Regulations 
and  Variances. 

Date:  May  23, 1988. 
[PR  Doc.  8S-12294  Filed  5-31-88:  8:45  am] 

BNXMa  COM  4610-4MI 


[Docket  Na  M-M-68-C] 

Webeter  County  Coal  Corp.;  Petition 
for  Modification  of  Application  of 
Mandatory  Safety  Standard 

Webster  Counfy  Coal  Corporation. 
P.O.  Box  128.  Clay,  Kentucky  42404  has 
filed  a  petition  to  modify  the  application 
of  30  CFR  75.1103-4(a)  (automatic  fire 
sensor  and  warning  device  systems; 
installation;  minimum  requirements)  to 
its  Dotiki  Mine  (I.D.  No.  15-02132) 
located  in  Webster  Counfy.  Kentucky. 
The  petition  is  filed  under  section  101(c) 
of  the  Federal  Mine  Safety  and  Health 
Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  automatic  fire  sensor 
and  warning  device  systems  provide 
identification  of  fire  within  each  belt 
flight 

2  As  an  alternate  method,  the 
petitioner  proposes  to  install  one  sensor 
at  every  belt  drive  and  belt  conveyor 
tailpiece  combination,  where  a  belt 
drive  discharges  onto  a  belt  conveyor 
tailpiece. 

3.  In  support  of  this  request  the 
petitioner  states  that — 

(a)  The  head  roller  of  each 
combination  drive  is  positioned  in  the 
same  area  and  airflow  as  the  tailpiece 
and  one  sensor  would  give  adequate 
protection  for  both  the  belt  drive  and 
tailpiece; 

(b)  Where  belt  drives  are  set  at  angles 
to  the  main  line  belts,  and  the  tailpiece 
is  greater  than  fiffy  feet  fit)m  the  header, 
a  sensing  device  would  be  provided  for 
both  the  tailpiece  and  belt  drive;  and 

(c)  Air  off  the  belt  lines  would  not  be 
used  for  face  ventilation.  Temporary 
stoppings  would  be  erected  in  the  first 
pillar  line  outby  each  section  tailpiece 
and  belt  line  air  would  be  vented  to  the 
return. 

4.  The  Petitioner  states  that  the 
proposed  alternate  method  will  provide 
the  same  degree  of  safefy  for  the  miners 
affected  as  that  afforded  by  the 
standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments,  lliese 
comments  must  be  filed  with  the  Office 
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of  Standards,  Regulations  and 
Variances.  Mine  Safefy  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard.  Arlington.  Virginia  22203.  All 
conunents  must  be  postmarked  or 
received  in  that  office  on  or  before  July 
1, 1988.  Copies  of  the  petition  are 
available  for  inspection  at  that  address. 
PatricU  W.  SUvey. 

Director,  Office  of  Standards,  Regulations 
and  Variances. 

Date:  May  24, 1968. 
[FR  Doc  88-12295  Piled  5-31-88;  8:45  am] 

BHJJNQ  COM  4S10-«»-M 


Penelon  and  Welfare  Beneflta 
Administration 

[Prohtotted  Transaction  Exemptkm  86-128] 

Class  Exemption  for  Securities 
Transactions  involving  Employee 
Benefit  Plans  and  Broker-Dealers 

AOENCV:  Pension  and  Welfare  Benefits 
Administration,  Labor. 
ACTION:  Notice  of  extension  of  authorify 
for  information  collection  requests. 

SUMMARY:  This  document  contains  a 
notice  informing  interested  persons  that 
the  Office  of  Management  and  Budget 
has  approved  an  extension  of  the 
information  collection  requests  under 
the  Paperwork  Reduction  Act  of  1980 
contained  in  Prohibited  Transaction 
Exemption  86-128  (51  FR  41688). 
Prohibited  Transaction  Exemption  86- 
128  allows  persons  who  serve  as 
fiduciaries  for  employee  benefit  plans  to 
effect  or  execute  securities  transactions 
under  certain  circumstances.  The 
exemption  also  allows  sponsors  of 
pooled  separate  accounts  and  other 
pooled  investment  funds  to  use  their 
affiliates  to  effect  or  execute  securities 
transactions  for  such  accounts  when 
certain  conditions  are  met. 
EFFECTIVE  DATES:  The  paperwoik 
requests  contained  in  Prohibited 
Transaction  Exemption  86-128.  effective 
February  12. 1987.  have  been  approved 
through  March  31, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  J.  Maguire,  Esg.,  Plan  Benefits 
Security  Division,  Office  of  the  Solicitor, 
U.S.  Department  of  Labor,  Washington, 
DC  20210.  (202)  523-9596  (not  a  toll  free 
number)  or  Mark  A.  Greenstein,  Office 
of  Regulations  and  Interpretations, 
Pension  and  Welfare  Benefits 
Administration,  (202)  523-7901  (not  a  toll 
free  number). 

SUPPLEMENTARY  INFORMATION:  On 

November  18. 1986.  the  Department  of 
Labor  (the  Department)  published  a 
notice  in  the  Federal  Register  (51  FR 
41686)  contahiing  the  grant  of  Prohibited 


Transaction  Exemption  86-128.  which 
exempts  certain  transactions  from  the 
restrictions  of  section  406(b)  of  the 
Employee  Retirement  Income  Securify 
Act  of  1974.  and  from  the  taxes  imposed 
*  by  section  4975  (a)  and  (b)  of  the 
Internal  Revenue  Code  (the  Code)  by 
reason  of  Code  section  4975(c)(1)  (E)  or 
(F). 

On  March  19. 1987.  the  Department 
published  a  notice  in  the  Federal 
Register  (52  FR  8676)  given  notice  of  Uie 
effective  date  of  Prohibited  Transaction 
Exemption  86-128  as  February  12  1987. 
In  addition,  that  notice  stated  that  the 
Office  of  Management  and  Budget  had 
approved  the  paperwork  collection 
requests  contained  in  the  exemption  for 
use  through  February  29, 1988. 

Pursuant  to  a  request  from  the 
Department  the  Office  of  Management 
and  Budget  has  now  approved  the 
information  collection  requests  of  the 
exemption  for  use  through  March  31. 
1991. 

Notice  of  Effective  Date 

Notice  is  hereby  given  that  the  Office 
of  Management  and  Budget  (0MB)  has 
approved  the  information  collection 
requests  under  the  Paperwork  Reduction 
Act  of  1980  for  Prohibited  Transaction 
Exemption  86-128  (published  at  51  FR 
41686,  November  18, 1986).  which 
exempts  certain  transactions  from  the 
restrictions  of  section  406(b)  of  the 
Employee  Retirement  Income  Securify 
Act  of  1974  and  fit>m  the  taxes  imposed 
by  section  4975  (a)  and  (b)  of  the 
Internal  Revenue  Code  (the  Code)  by 
reason  of  Code  section  4975(c)(1)  (E)  or 
(F).  The  date  of  0MB  approval  was 
March  1. 1988.  The  information 
collection  requests  under  Porhibited 
Transaction  Exemption  86-128  have 
been  assigned  OKffl  control  number 
1210-0059  and  are  approved  for  use 
through  March  31. 1991. 

Signed  at  Washington.  DC  this  24th  day  of 
May  1988. 
David  M.  WaU(er. 

Assistant  Secretary,  Pension  and  Welfare 

Benefits  Administration,  U.S.  Department  of 

Labor. 

[FR  Doc  88-12277  PUed  5-31-88: 6:45  am] 
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[Prohibited  Transaction  Exemption  8S-47; 
Exetnption  Application  No.  D-1316  et  al.l 

Grant  of  IndMduai  Exemptions;  Wake 
Surgical  Consultants,  Inc^  et  sL 

aoency:  Pension  and  Welfare  Benefits 
Administration,  Labor. 

ACTION:  Grant  of  individual  exemptions. 


:  This  document  contains 
exemptions  issued  by  die  Department  of 
Labor  (the  Department)  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or  the 
Internal  Revenue  Code  of  1954  (the 
Code). 

Notices  were  published  in  the  Federal 
Register  of  the  pendency  before  the 
Department  of  proposals  to  grant  such 
exemptions.  The  notices  set  forth  a 
summary  of  facts  and  representations 
contained  in  each  application  for 
exemption  and  referred  interested        I 
persons  to  the  respective  applications 
for  a  complete  statement  of  the  facts 
and  representations.  The  applications 
have  been  available  for  public 
inspection  at  the  Department  in 
Washington,  E)C.  The  notices  also 
invited  interested  persons  to  submit 
comments  on  the  requested  exemptions 
to  the  Department.  In  addition  the 
notices  stated  that  any  interested  pers<Hi 
might  submit  a  written  request  that  a 
public  hearing  be  held  (where 
appropriate).  The  appUcants  have         I 
represented  that  they  have  complied 
with  the  requirements  of  the  notification 
to  interested  persons.  No  public 
comments  and  no  requests  for  a  hearing, 
unless  otherwise  stated,  were  received 
by  the  Department 


The  notices  of  pendency  were  issued 
and  the  exemptions  are  being  granted 
solely  by  the  Department  because, 
effective  December  31, 1978,  section  102 
of  Reorganization  Plan  No.  4  of  1978  (43 
FR  47713,  October  17, 1978)  ti-ansferred 
the  authority  of  the  Secretary  of  the 
Treasury  to  issue  exemptions  of  the  type 
proposed  to  the  Secretary  of  Labor. 

Statutory  Findings  | 

In  accordance  with  section  408(a)  of 
the  Act  and/or  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in 
ERISA  Procedure  75-1  (40  FR  18471. 
April  28, 1975),  and  based  upon  the 
entire  record,  the  Department  makes  the 
following  findings: 

(a)  The  exemptions  are 
administratively  feasible: 

(b)  They  are  in  the  interests  of  the 
plans  and  their  participants  and 
beneficiaries;  and 

(c)  They  are  protective  of  the  rights  of 
the  participants  and  beneficiaries  of  the 
plans. 


Wake  Suigkal  Consultaiits,  Inc.,  Mousy 
Putchasa  PBnsioii  Plan  and  Tnist  (the 
Plan),  LocatMi  in  Ralei^  Noctii 
CaroliiM 

IfProhibited  Transaction  Exemption  88-47; 
Exemption  Application  No.  D-7318] 

Exemption 

The  restrictions  of  section  40e(a),  406 
(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)  (A)  throui^  (E)  of  the 
Code,  shall  not  apply  to  the  sale  of  an 
18.3%  interest  (the  Interest)  in  a  joint 
venture.  Beechnut  Development  Co.,  by 
Dr.  John  P.  Goodson  to  his  individual 
account  in  the  Plan  for  $167,500  in  cash, 
provided  such  amount  is  not  greater 
than  the  fair  market  value  of  the  Interest 
on  the  date  of  the  sale. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on  April 
22. 1968  at  53  FR  13354. 

For  Further  Information  Contact  Gary 
H.  Lefkowitz  of  the  Department, 
telephone  (202)  523-8881.  (This  is  not  a 
toll-&«e  nimiber.) 

Radiology  and  imaging  Servioaa,  Ino, 
Profit  Sharing  Plan  and  Trust  (the  Plan) 
Located  in  Akron,  Ohio 

[Prohibited  Transaction  Exemption  88-48; 
Exemption  Application  No.  D-7382] 

Exemption 

The  restrictions  of  section  40e(a),  406 
(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)  (A)  through  (E)  of  the 
Code,  shall  not  apply  to  the  sale  for  cash 
of  certain  real  property  (the  Real 
Property)  by  the  individual  account  in 
the  Plan  belonging  to  Richard  D. 
Patterson,  M.D.  (Dr.  Patterson)  to  Dr. 
Patterson,  a  participant  in  and  party  in 
interest  with  respect  to  the  Plan, 
provided  that  the  sale  price  be  no  less 
than  the  greater  of  the  fair  market  value 
of  the  Real  Property  on  the  date  of  sale 
as  established  by  an  independent 
qualified  appraiser,  or  the  total  ouday 
by  Dr.  Patterson's  individual  account  in 
the  Plan  in  connection  with  its 
acquisition  and  holding  of  the  Real 
Property  to  the  date  of  sale  to  Dr. 
Patterson. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on  April 
22, 1988  at  53  FR  13355. 


For  Further  Information  Contact: 
Joseph  L  Roberts  QI  of  the  Department, 

telephone  (202)  523-8881.  (This  is  not  a 
toll-free  number.) 

Baiter,  Canmon  and  Snowden, 
Orthopaedic  Assodotee,  P  A„  Profit 
Sharing  Plan  and  Trust  (the  Plan). 
Located  in  Pmsacola,  Florida 

[Prohibited  Transaction  Exemption  88-49: 
Exemption  Application  No.  D-7429] 

Exemption 

The  restrictions  of  Section  406(a).  406 
(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4075  of  the  Code,  by  reason  of 
section  4975(c)(1)  (A)  through  (E)  of  the 
Code,  shall  not  apply  to  the  sale  for  cash 
by  the  individual  account  in  the  Plan 
belonging  to  Joseph  T.  Salter,  MD.  (Dr. 
Salter]  of  certain  real  property  (the  Real 
Property)  to  Dr.  Sailer,  a  participant  in 
and  party  in  interest  with  respect  to  the 
Plan,  provided  that  the  sale  price  be  no 
less  than  the  fair  market  value  of  the 
Real  Property  on  the  date  of  sale  as 
established  by  an  independent  qualified 
appraiser. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on  April 
22. 1988  at  53  FR  13358. 

For  Further  Information  Contact 
Joseph  L  Roberta  III  of  the  Department, 
telephone  (202)  523-8881.  (This  is  not  a 
toll-free  number.) 

WUHams,  Taylor  k  Sdunits  Profit 
Sharing  Plan  and  M^Uianis,  Taylor  ft 
SchmHs  Target  Benefit  Plan  (the  Plans) 
Located  in  Indianapolis,  Indiana 

[Prohibited  Transaction  Exemption  88-50; 
Exemption  Application  Nos.  I>-7449  and  D- 
7450] 

Exemption 

The  restrictions  of  section  406(a), 
406(b]  (1)  and  (b)  (2)  of  the  Act  and  the 
sanctions  resulting  fitim  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)  (A)  through  (E)  of  the 
Code  shall  not  apply  to  the  Lease  (the 
Lease)  by  the  individual  accounts  in  the 
Plans  of  Jerry  Williams  of  a  copier  (the 
Copier)  to  Williams,  Taylor  &  Schmits, 
Professional  Corporation,  the  Plans' 
sponsor  (the  Plans'  Sponsor)  and  party 
in  interest  with  respect  to  the  Plans,  and 
to  the  sale  (the  Sale)  of  the  Copier  to  the 
Plans'  Sponsor  at  the  end  of  a  five  year 
period,  provided  that  the  Lease  and  Sale 
be  for  no  less  than  fair  market  value  at 
the  time  of  each  transaction. 
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For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on  April 
22, 1988  at  53  FR  13358. 

For  Further  Information  Contact 
Joseph  L  Roberts  III  of  the  Departinent, 
telephone  (202)  523-8881.  (This  is  not  a 
toll-free  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  "Hie  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve  a 
fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  afiect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  These  exemptions  are 
supplemental  to  and  not  in  derogation 
of,  any  other  provisions  of  the  Act  and/ 
or  the  Code,  including  statutory  or 
administrative  exemptions  and 
transitional  rules.  Furthermore,  the  fact 
that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction. 

(3)  The  availability  of  these 
exemptions  is  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  accurately  describes  all 
material  terms  of  the  transaction  which 
is  the  subject  of  the  exemption. 

Signed  at  Washington,  DC  this  26th  day  of 
May  1988. 

Robert ).  Doyle, 

Acting  Associate  Director,  for  Regulations 
and  Interpretations,  Pension  and  Welfare 
Benefits  Administration,  U.S.  Department  of 
Labor. 

[FR  Doc.  88-12273  Filed  5-^-88;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Saf eguairds,  Sul>committae  on 
Maintenance  Practlcea  and 
Procedures;  Meeting 

The  ACRS  Subcommittee  on 
Maintenance  Practices  and  Procedures 
will  hold  a  meeting  on  June  15, 1988, 
Room  1046. 1717  H  Street,  NW.. 
Washington,  DC. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows:  Wednesday,  June  15, 
1983 — 8:30  a.m.  until  the  conclusion  of 
business. 

The  Subcommittee  will  be  briefed  by 
RES  on  the  current  status  of  the 
Maintenance  Rule. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Recordings  will  be  permitted 
only  during  those  portions  of  the 
meeting  when  a  transcript  is  being  kept, 
and  questions  may  be  asked  only  by 
members  of  the  Subconunittee,  its 
consultants,  and  Staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  Staff, 
its  consultants,  and  other  interested 
persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportimity  to  present  oral  statements 
and  the  time  allotted  therefore  can  be 
obtained  by  a  prepaid  telephone  call  to 
the  cognizant  ACRS  staff  member,  Mr. 
herman  Alderman  (telephone  202/634- 
1414)  between  7:30  a.m.  and  4:15  p.m. 
Persons  planning  to  attend  this  meeting 
are  urged  to  contact  the  above  named 
individual  one  or  two  days  before  the 
scheduled  meeting  to  be  advised  of  any 
changes  in  schedule,  etc.,  which  may 
have  ocoured. 


Date:  May  24, 1988. 

Morton  W.  Libotkin, 

Assistant  Executive  Director  for  Project 
Review. 

[FR  Doc.  88-12223  Filed  5-31-88:  8:45  am] 
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Advlaory  Committee  on  Reactor 
Safeguard*,  Subcommittee  on 
Reliability  Assurance;  Meeting 

The  ACRS  Subcommittee  on 
ReliabiUty  Assurance  will  hold  a 
meeting  on  Jime  14, 1988.  Room  1046, 
1717  H  Sti^et  NW.,  Washington.  DC. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows:  Tuesday,  June  14, 
1988 — 8:30  a.m.  until  the  conclusion  of 
business. 

The  Subcommittee  will  be  briefed  on 
the  final  outcome  of  the  Equipment 
Qualification-Risk  Scoping  Study.  An 
update  on  the  implementation  of  the 
resolution  of  USI A-46,  "Seismic 
Qualification  of  Equipment  in  Operating 
Nuclear  Power  Plants,"  is  also  planned. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Recordings  will  be  permitted 
only  during  those  portions  of  the 
meeting  when  a  transcript  is  being  kept, 
and  questions  may  be  asked  only  by 
members  of  the  Subcommittee,  its 
consultants,  and  Staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  Staff, 
its  consultants,  and  other  interested 
persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  canceled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  a  prepaid  telephone  call  to 
the  cognizant  ACRS  staff  member,  Mr. 
Richard  Majo^  (telephone  202/634-1414) 
between  7:30  a.m.  and  4:15  p.m.  Persons 
planning  to  attend  this  meeting  are 
urged  to  contact  the  above  named 
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individual  one  or  two  days  before  the 
scheduled  meeting  to  be  advised  of  any 
changes  in  schedule,  etc.,  which  may 
have  occurred. 

Date:  May  24, 1968.  ' 
Morton  W.  LUMikin, 
Executive  Director  for  Project  Review. 
[FR  Doc.  88-12224  Filed  5-^-88;  &-45  am] 
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I— uanc»  and  AvaHaMMy,  Propoaad 
nOTonnion  mrruDiic  vomnMim^ 
Unraaelwad  SaHrty  laaua  (USQ  A^40. 
Saismlc  Daaiyi  Crttaria 

The  U.S.  Nuclear  Regulatory 
Commission  [NRC]  staff  is  issuing  for 
public  comment  the  proposed  resolution 
for  Unresolved  Safe^  Issue  (USI]  A-40. 
"Seismic  Design  Criteria.**  The  following 
dociunents  are  included  in  the  proposed 
resolution:  (1)  Proposed  Revision  2  to 
sections  2.5.2.  (Vibratory  Ground 
Motion).  3.7.1  (Seismic  Design 
Parameters],  3.7.2  (Seismic  System 
Analysis],  and  3.7.3.  (Seismic  Subsystem 
Analysis)  of  NUREG-oeoo,  Standard 
Review  Plan  (SRP);  (2)  Draft  NUREG- 
1233,  "Regulatory  Analysis  for  USI  A-4a 
"Seismic  Design  Criteria",  (3)  NUREG/ 
CR-1161,  "Recommended  Revisions  to 
Nuclear  Regulatory  Commission  Seismic 
Design  Criteria";  and  (4)  NUREG/CR- 
3480,  "Value/Impact  Assessment  for 
Seismic  Design  Criteria."  In  addition, 
public  comments  are  solicited  on 
specific  questions  on  Soil-Structure 
Interaction  (SSI). 

USI  A-40  was  initiated  in  1977  with 
the  following  objectives;  (1)  To 
investigate  selected  areas  of  the  seismic 
design  sequence  and  quantify  margins,  if 
any,  in  the  design  process;  and  (2)  to 
modify  criteria  in  the  SRP  if  changes 
were  found  to  be  justified.  Early 
activities  for  USI  A-40  consisted  of 
specific  technical  studies  which 
concentrated  on  improvements  in 
seismic  design  criteria.  A  technical 
overview  and  specific  reconimendations 
for  changes  to  seismic  design  criteria  are 
documented  in  NUREG/CR-1161.  Based 
on  the  recommendations  made  in 
NUREG/CR-1161,  NUREG/CR-34aO. 
and  additional  staff  work  discussed  in 
Draft  NUREG-1233.  the  staff  has 
proposed  Revisions  t©  the  SRP  section 
3.7.1,  3.7.Z  and  3.7.3.  The  proposed  SRP 
sections  will  be  used  in  review  of  new 
construction  permits  and  operating 
license  applications.  In  addition  to  the 
SRP  revisions,  the  staff  has  also 
proposed  review  of  Inge  above-ground 
vertical  tanks  at  some  operating  nuclear 
plants.  Methods  and  procedures  for  such 
review  are  included  in  the  proposed 
implementation  plan  in  Draft  NUREG- 


1233.  Change  to  SRP  section  2.5.2  are 
also  included  to  reflect  current  staff 
review  practice  (since  about  1980). 
Comments  are  being  soUcited  from 
interested  organizations,  groups,  and 
individuals.  The  staff  will  evaluate 
comments  received  and  address  them  as 
appropriate  in  the  final  documents. 

Significant  results  have  recently 
become  available  from  the  joint  EPRI/ 
NRC/Taiwan  Power  CcHnpany  (TPC) 
soil-structure  interaction  Lotting 
experiment  in  Taiwan.  These  results 
were  presented  in  an  EIW/NRC/TPC- 
sponsored  workshop  in  December  1967. 
"Hie  SRP  revisions  being  issued  for 
comment  do  not  reflect  results  of  the 
Lottmg  experiments.  The  NRC  has 
formulated  specific  questions  on  the 
Lotung  resnits  and  is  soliciting 
comments  on  them  during  the  public 
comment  period.  If  further  modification 
to  SRP  sections  3.7.1,  3.7.2,  and  3.7.3  are 
warranted  as  a  result  of  the  Lotung  data, 
it  will  be  done  following  the  public 
comment  period. 

Copies  of  the  documents  induded  in 
the  proposed  resolution  to  USI  A-40  are 
available  for  inspection,  or  copying  for  a 
fee,  at  the  NRC  Public  Document  Room, 
1717  H  Street  NW.,  Washington,  DC 
Copies  are  being  sent  directly  to 
utilities,  utility  industry  groups  and 
associations,  and  environmental  and 
public  interest  groups.  A  free  single  copy 
of  draft  NUREG-1233  is  available  to  the 
extent  of  supply  by  writing  to  the  U.S. 
Nuclear  Regulatory  Commission,  ATTN: 
Distribution  Section  Stop  P-522. 
Washington,  DC  20555.  Copies  of 
NUREG/CR-1161  and  NUREG/CR-34ao 
are  available  for  purchase  from  the  U.S. 
Government  Printing  Office,  Post  Office 
Box  37082,  Washington,  DC.  20013-7082. 
Copies  will  be  made  available  upon 
request  at  a  Commission's  Local  Public 
Document  Room  located  in  the  vicinity 
of  a  nuclear  power  plant.  To  request  that 
copies  be  placed  in  a  Local  PubUc 
Document  Room,  contact:  the  Local 
PubUc  Document  Room  Program 
Director,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
telephone  toll  free  (800)  638-8061. 

Comments  should  be  sent  to  Mr. 
Robert  Baer,  Division  of  Engineering, 
U.S.  Nuclear  Regulatory  Commission. 
Washington.  DC,  20555  by  July  29, 1988. 

Dated  at  Rockville.  Maryland,  fidt  18th  day 
of  May  1968. 

For  the  Nuclear  Regulatory  Commitsion. 
Robert ).  Bosaak, 

Deputy  Director,  Division  of  Engineering, 
Office  of  Nuclear  Regulatory  Research. 
[FR  Doc  86-12204  Piled  5-31-88;  8:45  am) 
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[DedMl  Nea.  50-SM  and  80-8991 

Virginia  Elaclric  ft  Powar  C04 
ConaJdaraMon  of  laauanca  of 
Amaadmama  to  FadNty  Opafating 
Ueanaaa  and  Opportunity  for  Haarino; 
Corradion 

On  May  23, 1988,  the  NRC  published  a 
Notice  of  Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses  and  Opportunity  for  Hearing 
(53  FR  18364).  The  date  in  the  first 
sentence  of  Uie  last  paragraph  on  page 
18364  should  read  lune  22, 1988" 
instead  of  "Jime  20, 1988"  as  the  date  by 
whidi  the  licensee  may  file  a  request  for 
a  hearing  with  respect  to  issuance  of  die 
amendment  to  the  subject  fadhty 
operating  license  and  any  person  whose 
interest  may  be  affected  by  this 
proceeding  and  who  wishes  to 
partidpate  as  a  party  in  die  proceeding 
must  file  a  written  request  for  a  hearing 
and  a  {letition  for  leave  to  intervene. 

Dated  at  Bethesda.  Maryland,  this  25th  day 
of  May  19B& 

For  the  Nuclear  Regulatory  CommisMon. 
Donnie  H.  Giimalay, 

Director,  Division  of  Freedom  of  Information 
and  Publications  Services,  Office  of 
Admimstrotion  and  Resources  Management. 
[FR  Doc.  88-12205  Filed  5-31-88:  8:45  am) 
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Biweekly  Notica  AppUcationa  and 
Amandmanta  to  Oparating  Ueanaaa 
Involving  No  SignUicant  Hazarda 
Conaidarationa 

I.  Bad(ground 

Pursuant  to  Public  Law  (P.L)  97-415, 
the  Nuclear  Regulatory  Commission  (the 
Commission)  is  pubhshing  this  regular 
biweekly  notice.  P.L.  97-415  revised 
section  189  of  the  Atomic  Energy  Act  of 
1954,  as  amended  (the  Act),  to  require 
the  Commission  to  publish  notice  of  any 
amendments  issued,  or  proposed  to  be 
issued,  under  a  new  provision  of  section 
189  of  the  Act.  This  provision  grants  the 
Commission  the  authority  to  issue  and 
make  immediately  effective  any 
amendment  to  an  operating  license  upon 
a  determination  by  the  Commission  that 
such  amendment  involves  no  significant 
hazards  consideration,  notwithstanding 
the  pendency  before  the  Commission  of 
a  request  for  8  hearing  bom  any  person. 
•  This  biweekly  notice  indudes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  from  May  9, 1988 
through  May  20, 198&  The  last  biweekly 
notice  was  published  on  May  18, 1988 
(53  FR  17776). 


NOTICE  OF  CONSIDERATION  OF 
ISSUANCE  OF  AMENDK4ENT  TO 

FAcnjrY  operaung  license  and 

PROPOSED  NO  SIGNinCANT 
HAZARDS  CONSn^RA'nON 
DETERMINA'nON  AND 
OPPORTUNTTY  FOR  HEARING 

Thfr  Commission  has  made  a  proposed 
determination  that  the  following 
amendment  requests  involve  no 
-significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendments  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  acddent  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  acddent  &t>m 
any  accident  previously  evaluated:  or  (3) 
involve  a  sigitificant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.  The  Commission  will  not 
normally  make  a  final  determination 
unless  it  receives  a  request  for  a 
hearing. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  and  Procedures 
Branch,  Division  of  Rules  and  Records, 
Office  of  Administration  and  Resource 
Management,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
and  should  dte  the  publication  date  and 
page  number  of  this  Fadaial  Register 
notice.  Written  comments  may  also  be 
delivered  to  Room  4000,  Maryland 
National  Bank  Building.  7735  Old 
Georgetown  Road,  Bethesda,  Maryland 
fit>m  8:15  ajn.  to  S.'OO  p  jn.  Copies  of 
written  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room.  1717  H  Street.  NW..JVashington. 
DC.  The  filing  of  requests  for  hearing 
and  petitions  for  leave  to  intervene  is 
discussed  below. 

By  July  1. 1988,  the  licensee  may  file  a 
request  for  a  hearing  with  respect  to 
issuance  of  tlie  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  partidpate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Requests  for  a 
hearing  and  petitions  for  bave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commission's  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedings*'  in  10  CFR  Part  2.  If  a 
request  for  a  hearing  or  petition  for 
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leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  foctors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  cmd  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  spedfic  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (IS)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  spedfidty 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  die  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  whidi  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  die  bases  for 
each  contention  set  forth  with 
reasonable  spedfidty.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  wiU  not  be  permitted  to 
partidpate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  die  order  granting  leave  to 
intervene,  and  have  the  opportimity  to 
partidpate  fully  in  the  condud  of  the 
hearing,  induding  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 


final  determination  will  serve  to  dedde 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment 

If  the  final  determination  is  that  the 
amendment  involves  a  significant 
hazards  consideration,  any  hearing  held 
would  take  place  before  the  issuance  of 
any  amendment 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circiunstancee  change 
during  the  notice  period  such  that  failure 
to  act  in  a  timely  way  would  result  for 
example,  in  derating  or  shutdown  of  the 
facility,  the  Commission  may  issue  the 
license  amendment  before  the 
expiration  of  the  30-day  notice  period, 
provided  that  its  final  determination  is 
that  the  amendment  involves  no 
significant  hazards  consideration.  The 
final  determination  will  consider  all 
public  and  State  comments  received 
before  action  is  taken.  Should  the 
Commission  take  this  action,  it  will 
publish  a  notice  of  isstiance  and  provide 
for  opportunity  for  a  hearing  after 
issuance.  The  Commission  expects  that 
the  need  to  take  this  action  %vill  occur 
very  infrequentiy. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  1717  H  Street  NW., 
Washingtoa  DC  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  prompdy  so 
inform  the  Commission  by  a  toll-ftee 
telephone  call  to  Western  Union  at  1- 
(800)  325-8000  (in  Missouri  l-(800)  342- 
6700).  The  Western  Union  operator 
should  be  given  Datagram  Identification 
Nimiber  3737  and  the  following  message 
addressed  to  [Project  Director): 
petitioner's  name  and  telephone 
nimiber;  date  petition  was  mailed;  plant 
name;  and  publication  date  and  page 
number  of  this  Fadaral  Ragistar  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Cotmsel,  U.S.  Nudear  Regulatory 
Commission.  Washington,  DC  20555, 
and  to  the  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
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for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  ofBcer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board,  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  factors  speciHed  in  10  CFR 
2.714(a)(l){i)-{v)  and  2.714(d). 

For  fiulher  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  1717  H  Street  NW., 
Washington.  DC,  and  at  the  local  public 
document  room  for  the  particular  facility 
involved. 

Arizona  Public  Service  Company,  et  aL, 
Docket  Nos.  STN  50-528.  STN  S0-S29 
and  STN  50-530,  Palo  Vnde  Nuclear 
Goierating  SUtion  (PVNGS).  Units  1. 2 
and  3,  Maricopa  County.  Aiintna 

Date  of  amendment  request  April  6, 
1968 

Description  of  amendment  request' 
The  proposed  amendment  consists  of 
changes  to  the  Technical  Specifications 
(Appendix  A  to  Facility  Operating 
License  Nos.  NPF-41.  NPF-51.  and  NPF- 
74  for  PVNGS  Unite  1,  2.  and  3 
respectively). 

Technical  Specification  (TS)  3/4  3.3.8 
specifies  the  operability  requirements 
for  the  radioactive  gaseous  effluent 
monitoring  instrumentation  channels.  TS 
3/4.11.2.5  specifies  limite  for  the 
concentration  of  oxygen  in  the  waste 
gas  holdup  system  whenever  the 
hydrogen  concentration  exceeds  4  per 
cent  by  volume,  and  also  specifies 
surveillance  requiremente  for 
determining  the  hydrogen  or  oxygen 
concentrations.  The  proposed  change 
wiU  make  the  assumption  that  the 
hydrogen  concentration  is  always 
greater  than  4  per  cent,  and  will  delete 
requiremente  to  analyze  the  waste  gas 
holdup  system  for  hydrogen.  The 
requirement  to  sequentiidly  analyze  the 
Chemical  and  Volume  Control  System 
(CVCS)  tanks  and  the  Waste  Gas  Decay 
Tank  (WGDT)  for  oxygen  will  also  be 
deleted.  By  continously  monitoring  the 
header  to  the  Surge  Tank  for  oxygen 
concentration,  the  intent  to  monitor  each 
of  the  CVCS  tanks  is  satisfied. 

Basis  for  Proposed  No  Significant 
Hazards  Consideration  Determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  existe 
as  stated  in  10  CFR  50.92.  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
considerations  if  operation  of  the  facility 
in  accordance  with  a  proposed 
amendment  would  not  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 


evaluated;  (2)  Create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensees  have  provided  a 
discussion  of  the  proposed  changes  they 
as  relate  to  these  standards;  the 
discussion  is  presented  below. 

Standard  1  -  Involve  a  Significant 
Increase  in  the  Probability  or 
Consequences  of  an  Accident 
Previously  Evaluated 

The  design  basis  accident  with 
respect  to  the  Gaseous  Radwaste 
System  is  a  ruptiu«  of  a  WGDT.  It  is 
assumed  that  the  cause  is  either  an 
explosion  or  an  operator  error.  The 
probability  of  an  explosion  occurring 
does  not  increase  since  the  source  of  the 
gases  (Surge  Tank)  pumped  to  the 
WGDT  is  stiU  being  monitored  with  dual 
analyzers  for  an  explosive  mixture.  It 
will  be  assumed  that  the  Surge  Tank 
contains  greater  than  4  per  cent  by 
volume  hydrogen  and  the  apphcable 
action  statements  will  be  implemented 
based  upon  the  sensed  oxygen 
concentration  as  measured  by  the 
oxygen  analyzers.  Furthermore,  upon 
receiving  a  high  oxygen  concentration 
alarm  (2  per  cent  by  volume)  chemistry 
will  be  required  to  obtain  a  grab  sample 
of  the  online  WGDT  for  oxygen 
concentration.  Since  the  WGDTs  are 
pressurized,  air  inleakage  is  improbable 
from  apy  source  other  than  the  Waste 
Gas  compressors.  Section  11.3.1.1.4  of 
the  FSAR  maintains  "only  in  the 
unlikely  event  of  simultaneous  failure  of 
both  diaphragms  of  the  compressors 
does  the  potential  for  leakage  exist" 
Therefore,  deleting  the  requirement  of 
sampling  the  WGDT  does  not  increase 
the  probabiUty  of  the  accident  occtirring. 

The  chances  of  an  event  initiated  by 
operator  error  does  not  change  since  the 
proposed  change  does  not  affect 
operator  actions  as  they  are  presently 
being  performed.  All  sampling  is  done 
automatically  and  will  continue  to  be 
automatic.  The  number  of  valve  lineups 
will  not  change  nor  will  the  extent  of  the 
valve  lineups  change. 

An  additional  event  to  consider  is  the 
rupture  of  the  Holdup  Tank  (HUT).  The 
HUT.  which  is  vented  to  atmosphere, 
will  no  longer  be  monitored  periodically 
by  the  sampling  system.  By  considering 
the  voliunes  of  unstripped  water 
necessary  to  bring  the  HUT  atmosphere 
to  an  explosive  mixture,  it  is  improbable 
that  the  explosive  limit  would  ever  be 
reached.  Calculations  show  that  it 
would  require  the  addition  of  300,000 
gallons  of  unstripped  RCS  water.  The 
calculation  assumes  that  the  hydrogen 
content  in  the  water  is  50cc/kg.  (the 
maximum  concentration  maintained  in 


the  RCS,  and  that  the  HUT  remains  a 
closed  system  during  the  RCS)  addition. 

In  reality  the  HUT  is  vented  to  the 
Fuel  Building  HVAC  system  which 
maintains  a  slight  negative  pressure  in 
the  tank.  Also,  there's  no  way  to  add 
that  amount  of  water  with  a  hydrogen 
overpressure  to  the  HUT.  The  main 
influent  of  hydrogen  saturated  water  is 
letdown,  whdch  is  controlled  by  RCS 
makeup  requirements  of  dilution 
evolutions.  In  the  case  of  dilutions,  the 
maximum  amounts  will  occur  at  end  of 
core  life  with  the  additions  of  5,000 
gallons  being  the  largest  Other  periods 
of  excessive  letdown  occur  when  a  plant 
heatup  is  conducted.  In  going  bora  an 
average  temperature  of  200  degrees  to 
593  degrees,  a  volume  change  occurs  in 
the  RCS  of  about  15,000  gallons.  This 
could  conceivably  all  be  directed  around 
the  Gas  Stripper  and  to  the  HUT,  but  is 
insignificant  in  comparison  with  the 
amount  necessary  to  reach  an  explosive 
mixture. 

In  all  cases  the  rupture  of  the  HUT  is 
bounded  by  a  rupture  of  the  Refueling 
Water  Tank  (RWT)  which  is  the  limiting 
accident  in  the  accident  analyses  per 
Section  15.7.2  of  the  FSAR.  The 
probability  of  RWT  rupture  is  in  no  way 
affected  by  this  proposed  change. 

The  consequences  of  a  WGDT  rupture 
will  not  change  since  the  proposed 
change  does  not  affect  the 
concentrations  of  radionuclides 
assumed  present  in  the  accident 
analysis.  Therefore,  the  probaility  or 
consequences  of  an  accident  previously 
evaluated  will  not  be  increased? 

Standard  2  -  Create  the  Possibility  of 
a  New  or  Different  Kind  of  Accident 
from  any  Accident  Previously  Evaluated 

The  main  purpose  of  the  waste  gas 
holdup  system  is  to  contain  radioactive 
gases  for  a  sufficient  amount  of  time  in 
order  to  allow  for  decay.  Therefore,  the 
malfunction  or  accident  of  concern 
would  be  an  event  that  would  release 
the  radioactive  gas  to  the  environment 
This  has  already  been  analyzed  in 
Chapter  15  of  the  FSAR. 

The  Chapter  15  analysis  assumes  the 
initiating  event  of  a  WGDT  rutpure  is  an 
explosion  or  operator  error.  A  dispersal 
to  the  environment  of  a  f^shly  filled 
WGDT  or  Surge  Tank  is  the  only 
accident  or  malfunction  possible  and  is 
already  analyzed  and  bounded  by  the 
Chapter  15  analysis  of  a  WGDT  ruptiuv. 
Therefore,  the  possibility  of  a  new  or 
different  accident  bom  any  accident 
previously  evaluated  will  not  be  created. 

Standard  3  •  Involve  a  Significant 
Reduction  in  a  Margin  of  Safety.  The 
proposed  change  increases  the  margin  of 
safety  as  defined  in  the  basis  of  the 


Technical  Specifications  since  it  will  be 
assumed  that  the  waste  gas  holdup 
system  always  has  a  hydrogen 
concentration  greater  than  4  per  cent  by 
volume  when  in  service,  lie  applicable 
action  statement  will  be  complied  with 
whenever  measured  oxygen 
concentration  exceeds  2  per  cent  or  4 
per  cent  respectively.  Therefore,  the 
existing  margin  of  safety  ensured  by  the 
TS  is  not  reduced  by  this  proposed 
change. 

The  staff  has  reviewed  the  licensees' 
no  significant  hazards  considlration 
determination  and  agrees  with  the 
licensees'  analysis. 

Accordingly,  the  Commission  has 
proposed  to  determine  that  the  above 
change  does  not  involve  a  significant 
hazards  consideration. 

Local  Public  Document  Room 
location:  Phoenix  Public  Library, 
Business  and  Science  Division.  12  East 
McDowell  Road,  Phoenix,  Arizona 
85004. 

Attorney  for  licensees:  Mr.  Arthur  C. 
Gehr.  Snell  &  Wibner,  3100  Valley 
Center,  Phoenix,  Arizona  85007. 

NRC  Project  Director  Mr.  George  W. 
Knighton 

Commonwealtti  Edison  Company, 
Docket  Nos.  STN  50^154  and  STN  50- 
455,  Byron  Station,  Noa.  1  and  2,  Ogle 
County,  IDinob 

Date  of  application  for  amendments: 
March  10. 1968,  supplement  April  21. 
1988 

Description  of  amendments  request 
The  amendmente  would  revise 
Technical  Specifications  to  reduce  the 
composition  of  the  Onsite  Nuclear 
Safety  Group  from  four  members  to 
three  members. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  staff  has  evaluated  this  proposed 
amendment  and  has  determined  that  it 
involves  no  significant  hazards 
considerations.  According  to  10  CFR 
50.92(c).  a  proposed  amendment  to  an 
operating  license  involves  no  significant 
hazards  considerations  if  operation  of 
the  facility  in  accordance  with  the 
proposed  amendment  would  not 

(1)  Involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated;  or 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or 

(3)  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  change  reduces  the 
composition  of  the  Onsite  Nuclear 
Safety  Group  (ONSG)  from  four 
members  to  three  members.  This 
changes  does  not  modify  the  mission  of 
the  ONSG.  but  allows  the  licensee  to  be 
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more  efficient  in  performing  ite  audit 
surveillance,  and  infcmnation  gathering 
functions.  As  a  result  the  changes  do 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

The  proposed  change  does  not  include 
any  physical  changes  or  modifications 
to  the  facility.  As  such,  the  changes  do 
not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  analyzed. 

Since  the  Ofi^G  will  continue  to 
perform  ite  defined  mission,  this  change 
does  not  affect  the  margin  of  safety. 

Therefore,  based  upon  the  previous 
analysis,  the  staff  concludes  that  the 
proposed  amendment  to  die  Technical 
Specifications  does  not  involve 
significant  hazards  considerations. 

Local  Public  Document  Room 
location:  Rockford  Public  Library,  215  N. 
Wyman  Street  Rockford,  Illinois  61101. 

Attorney  to  licensee:  Michael  Miller, 
Esq.,  Sidley  and  Austin,  One  First 
National  Plaza.  Chicago.  Illinois  60603. 

NRC  Project  Director  Leif  J.  Noirhobn 

CommonweaMi  Edison  Company, 
Docket  Nos.  50-373  and  50-374,  LaSalle 
County  Station,  Unite  1  and  2,  LaSalle 
County,  Illinois 

Date  of  application  for  amendments: 
April  26, 1988 

Brief  description  of  amendment  The 
proposed  amendments  to  Operating 
License  No.  NPF-11  and  Operating 
License  No.  NFF-18  would  revise  the 
LaSalle  Unite  1  and  2  Technical 
Specifications  by  providing  additional 
requiremente  for  monitoring  core 
performance  and  other  actions  to  be 
taken  by  the  reactor  operator  in  the  high 
power/low  flow  region  of  the  power-to- 
flow  map.  These  changes  are  a  result  of 
NRC  concerns  due  to  the  March  9, 1988 
dual  recirculation  pump  trip  at  LaSalle 
Unit  2.  These  changes  are  unique  to 
LaSalle  and  are  an  interim  solution  to 
NRC  concerns  until  power-to-flow 
stability  issues  arising  bom  the  event  at 
LaSalle  are  resolved.  The  proposed 
amendmente  add  a  new  specification  for 
recirculation  system  thermal  hydraulic 
stability.  They  also  clarify  the 
specification  on  the  reactor  recirculation 
system  and  revise  the  bases  to  reflect 
these  changes.  The  new  specification,  as 
well  as  the  clarifications,  follows  the 
guidance  of  General  Electric  SIL-380  and 
similar  approaches  in  other 
standardized  Technical  Specifications. 
These  specifications  are  similar  for 
Unite  1  and  2. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  no 
significant  hazards  consideration  existe 


as  steted  in  10  CFR  50.92(c).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facilify 
in  accordance  widi  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probabilify  or 
consequences  of  an  accident  previously 
evaluated:  or  (2)  create  the  possibilify  of 
a  new  or  different  land  of  accident  firom 
an  accident  previously  evaluated;  or  (3) 
involve  a  si^iificant  reduction  in  a 
margin  of  safety. 

llie  licensee  has  determined,  and  the 
NRC  staff  agrees,  that  the  proposed 
amendment  will  not: 

1.  Involve  a  significant  increase  in  the 
probabilify  or  consequences  of  an 
accident  previously  evaluated  because 
the  stabilify  monitoring  provisions 
contained  herein  are  more  restrictive 
(conservative)  than  the  presenUy 
approved  specification,  and  as  such, 
increase  the  margin  of  safefy  during 
operation  of  the  plant.  The  proposed 
revisions  assure  increased  operator 
awareness  of  the  core,  neutron  flux  and 
thermal  hydraulic  status. 

Significantly  more  conservative 
actions  are  dictated  than  previous 
specifications,  including  reactor  scram 
under  certain  specified  conditions. 
These  actions  are  evaluated  to  boimd  all 
existing  safefy  requirements  and 
therefore  wiU  not  increase  the 
probabilify  or  consequence  of  an 
accident  previously  evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated  because 
the  proposed  revisions  do  not  authorize 
operation  in  any  new  regions  or 
configurations,  but  only  provide  for 
increased -stabilify  monitoring  and 
reduced  time  in  configurations  of 
possible  instabilify.  No  changes  to  the 
operational  modes  of  plant  systems  are 
involved  in  .these  Technical 
Specifications  changes. 

3.  Involve  a  significant  reduction  in 
the  margin  of  safefy  because  the 
specification  revisions  increase  the 
margin  of  safefy  by  reducing  the 
allowable  time  inside  regions  of  possible 
reactor  instabiUties.  No  significant 
changes  to  acceptance  criteria  for 
of>eration  are  involved.  The  provisions 
of  these  changes  are  consistent  or  more 
conservative  than  previously  approved 
Technical  Specifications  for  thermal 
hydraulic  stebilify  monitoring. 

Local  Public  Document  Room 
location:  Public  Library  of  Illinois, 
Valley  Communify  CoUege,  Rural  Route 
No.  1.  Oglesby.  Illinou  6134& 

Attorney  to  licensee:  Michael  Miller. 
Esq.,  Sidley  and  Austin,  One  First 
National  Plaza.  Chicago.  Illinois  60603. 
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NRC  Project  Acting  Director  Leif  J. 
Norrholm  i 

Florida  Power  and  Light  Company,  el  aL, 
Docket  Noa.  5fr-335  and  SD-M8,  St  Lude 
Plant,  Unit  Noa.  1  and  2,  St  Lude 
County,  Florida 

Date  of  amendment  requests:  \ 

December  2. 1988,  as  supplemented 
November  5. 1967  and  April  11, 1988 

Description  of  amendment  requests: 
In  accordance  with  the  requirements  of 
10  CFR  73.55,  the  Florida  Power  and 
Light  Company  submitted  amendments 
to  the  Physical  Security  Plan  for  the  St 
Lucie  Plant.  Units  No.  1  and  No.  2  to 
reflect  recent  changes  to  that  regulation. 
The  proposed  amendments  would 
modify  paragraph  2.D  of  Facility 
Operating  Licenses  No.  DPR-67  and 
NPF-16  to  require  compliance  with  the 
revised  Plan. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
On  August  4, 1988  (51  FR  27817  and 
27822).  the  Nuclear  Regulatory 
Commission  amended  Part  73  of  its 
regulations,  "Physical  Protection  of 
Plants  and  Materials,"  to  clarify  plant 
securify  requirements  to  afford  an 
increased  assurance  of  plant  safefy.  The 
amended  regulations  required  that  each 
nuclear  power  reactor  licensee  submit 
proposed  amendments  to  its  securify 
plan  to  implement  the  revised  provisions 
of  10  CFR  73.55.  The  licensee  submitted 
its  revised  Plan  on  December  2, 1986,  as 
supplemented  November  5, 1987  and 
April  11, 1986,  to  satisfy  the 
requirements  of  the  amended 
reguJations.  The  Commission  proposes 
to  amend  the  licenses  to  reference  the 
revised  Plan. 

In  the  Supplementary  Materials 
accompanying  tije  amended  regulations, 
the  Commission  indicated  that  it  was 
amending  its  regulations  "to  provide  a 
more  safefy  conscious  safeguards 
system  while  maintaining  the  current 
levels  of  protection"  and  that  the         i 
"Commission  believes  that  the  ! 

clarification  and  re^ement  of 
requirements  as  reflected  in  these 
amendments  is  appropriate  because 
they  afford  an  increased  assurance  of 
plant  safefy." 

The  Commission  has  provided 
guidance  concerning  the  application  of 
the  criteria  for  determining  whether  a 
significant  hazards  consideration  exists 
by  providing  certain  examples  of  actions 
involving  no  significant  hazards 
considerations  and  example  of  actions 
involving  significant  hazards 
considerations  (51  FR  7750).  One  of 
these  examples  of  actions  involving  no 
significant  hazards  considerations  is 
example  (vii).  "a  change  to  conform  a 
license  to  changes  in  the  regulations, 


where  the  license  change  results  in  very 
minor  changes  to  facilify  operations 
clearly  in  Iceeping  with  the  regulations." 
The  changes  in  this  case  fall  within  the 
scope  of  the  example.  For  the  foregoing 
reasons,  the  Commission  proposes  to 
determine  that  the  proposed 
amendments  involve  no  significant 
hazards  considerations. 

Local  Public  Document  Room 
location:  Indian  River  Junior  College 
Library,  3209  Virginia  Avenue,  Fort 
Pierce,  Florida  33450 

Attorney  for  licensee:  Harold  F.  Reis, 
Esquire,  Newman  and  Holtzinger,  1615  L 
Street  NW.,  Washington,  DC  20036 

NRC  Project  Director  Herbert  N. 
Berlcow 

Florida  Power  and  light  Company, 
Dodiet  Nos.  50-250  and  50-251.  Turkey 
Point  Plant  Units  3  and  4.  Dade  Counfy. 
Florida 

Date  of  amendment  requests: 
December  2, 1986,  as  supplemented 
November  12, 1987  and  April  13, 1988 

Description  of  amendment  requests: 
In  accordance  with  the  requirements  of 
10  CFR  73.55,  the  Florida  Power  and 
Light  Company  submitted  amendments 
to  the  Physical  Securify  Plan  for  the 
Turkey  Point  Plant  Units  No.  3  and  No. 
4  to  reflect  recent  changes  to  that 
regulation.  The  proposed  amendments 
would  modify  Facilify  Operating 
Licenses  Nos.  DPR-31  and  DPR-41  to 
require  compliance  with  the  revised 
Plan. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
On  August  4, 1988  (51  FR  27817  and 
27822),  the  Nuclear  Regulatory 
Commission  amended  Part  73  of  its 
regulations,  "Physical  Protection  of 
Plants  and  Materials."  to  clarify  plant 
securify  requirements  to  afford  an 
increased  assurance  of  plant  safefy.  The 
ctmended  regulations  required  that  each 
nuclear  power  reactor  licensee  submit 
proposed  amendments  to  its  securify 
plan  to  implement  the  revised  provisions 
of  10  CFR  73.55.  The  licensee  submitted 
its  revised  Plan  on  December  2, 1986,  as 
supplemented  November  12, 1987  and 
April  13, 1988,  to  satisfy  the 
requirements  of  the  amended 
regulations.  The  Commission  proposes 
to  amend  the  licenses  to  reference  the 
revised  Plan. 

In  the  Supplementary  Materials 
accompanying  the  amended  regulations, 
the  Conmiission  indicated  that  it  was 
amending  its  regulations  "to  provide  a 
more  safefy  conscious  safeguards 
system  while  maintaining  the  current 
levels  of  protection"  and  that  the 
"Commission  believes  that  the 
clarification  and  refinement  of 
requirements  as  reflected  in  these 


amendments  is  appropriate  because 
they  afford  an  increased  assurance  of 
plant  safefy." 

The  Commission  has  provided 
guidance  concerning  the  application  of 
the  criteria  for  determining  whether  a 
significant  hazards  consideration  exists 
by  providing  certain  examples  of  actions 
involving  no  significant  hazards 
considerations  and  example  of  actions 
involving  significant  hazards 
considerations  (51  FR  7750).  One  of 
these  examples  of  actions  involving  no 
significant  hazards  considerations  is 
example  (vii),  "a  change  to  conform  a 
license  to  changes  in  the  regulations, 
where  the  license  change  results  in  very 
minor  changes  to  facility  operations 
clearly  in  keeping  With  the  regulations." 
The  changes  in  this  case  fall  within  the 
scope  of  the  example.  For  the  foregoing 
reasons,  the  Conmiission  proposes  to 
determine  that  the  proposed 
amendments  involve  no  significant 
hazards  considerations. 

Local  Public  Document  Room 
location:  Environmental  and  Urban 
Affairs  Library,  Florida  International 
Universify.  Miami,  Florida  33199 

Attorney  for  licensee:  Harold  F.  Reis. 
Esquire,  Newman  and  Holtzer,  P.C.  1615 
L  Street  NW.,  Washington.  DC  20036 

NRC  Project  Director  Herbert  N. 
Berkow 

Iowa  Electric  Li^t  and  Power  Company, 
Docket  No.  50-331.  Duane  Arnold  Energy 
Center.  Linn  Counfy.  Iowa 

Date  of  amendment  request  August 
31. 1987 

Description  of  amendment  request- 
llie  proposed  amendment  would  revise 
the  Technical  Specifications  to  delete 
the  requirement  that  both  emergency 
diesel  generators  (EDG's)  must  be 
operable  before  the  Standby  Gas 
Treatment  and  Standby  Filter  Unit 
systems  are  considered  operable,  and  to 
add  a  requirement  that  certain  auxiliary 
AC  power  sources  and  emergency 
filtration  systems  be  available  during 
core  alterations.  An  additional  proposed 
change  to  extend  the  EDG  inspection 
interval  fi-om  1  year  to  18  months  was 
the  subject  of  a  separate  action. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  (10  CFR  50.92(c))  for 
determining  whether  a  si^ificant 
hazards  consideration  Exists.  A 
proposed  amendment  to  an  operating 
license  for  a  facilify  involves  no 
significant  hazards  consideration  if 
operation  of  the  facilify  in  accordance 
with  the  proposed  amendment  would 
not  (1)  involve  a  significant  increase  in 
the  probebilify  or  consequences  of  an 


accident  previously  evaluated:  (2)  create 
the  possibilify  of  a  new  or  different  kind 
of  accident  firom  any  accident  previously 
evaluated;  or  (3)  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  licensee  has  provided  an  analysis 
of  each  of  die  above  criteria  for  the 
amendment  request  as  follows: 

(1)  Does  the  proposed  amendment 
involve  a  significant  increase  in  the 
probebilify  or  consequences  of  an 
accident  previously  evaluated? 

The  proposed  changes  to 
Specifications  3.7.B.1,  3.10.A.1  and  their 
associated  Bases  to  delete  the 
requirement  that  both  EDG's  be 
operable  before  the  Standby  Gas 
Treatinent  System  (SGTS)  or  Standby 
Filter  Units  (SFU's)  are  considered 
operable  is  consistent  with  existing 
DAEC  TS  definitions  of  "Operable- 
Operabilify"  and  "Limiting  Conditions 
for  Operation,"  Sections  3.6.5.3  and  3.7.2. 
of  the  Standard  Technical 
Specifications,  (STS)  and  the  conditions 
assumed  in  the  Final  Safefy  Analysis 
Report  (FSAR). 

Section  15.6.6  of  the  licensee's  FSAR 
addresses  a  complete  loss  of  normal  AC 
(offsite)  power  coincident  with  a  design 
basis  lo88-of-coolant  accident  (LOCA). 
The  most  severe  nuclear  system  effects 
and  the  greatest  release  of  radioactive 
material  to  the  primary  containment 
result  from  the  design  basis  LOCA. 
According  to  Section  15.7.2.2  of  the 
Ucensee's  FSAR.  only  one  train  of  the 
SGTS  and  SFU  systems  is  needed  to 
mitigate  the  radiological  effects  of  a 
LOCA,  and  one  EDG  can  provide  the 
power  required  for  operation  of  these 
systems. 

The  licensee  has  also  added 
Specification  3.9.D  to  require  that 
certain  auxiliary  AC  power  sources  and 
emergency  filtration  systems  be 
available  during  core  alterations.  The 
addition  of  this  Specification  ensures 
that  at  least  one  normal  offsite  power 
source,  one  onsite  emergency  source 
(one  EDG)  and  the  associated 
emergency  filtration  systems  are  ' 
available  when  required. 

Since  the  design  and  operation  of  the 
SGTS  and  SFU's  will  be  unchanged,  and 
a  single  EDG  is  sufficient  to  provide 
emergency  power  to  these  systems,  the 
licensee  concludes  that  the  probabilify 
or  consequences  of  a  previously 
evaluated  accident  are  not  significantly 
increased. 

(2)  Does  the  proposed  license 
amendment  create  the  possibilify  of  a 
new  or  different  kind  of  accident  fh>m 
any  accident  previously  evaluated? 

'The  proposed  changes  to 
Specifications  3.7.B.1,  3.10.A.1  and  their 
associated  Bases  to  delete  the 
requirement  that  both  EDG's  be 


operable  before  the  SGTS  or  SFU's  are 
considered  operable  are  consistent  with 
existing  DAEC  TS  definitions  of 
"Operable-Operabilify"  and  "Limiting 
Conditions  for  Operation,"  Sections 
3.6.5.3  and  3.7.2  of  the  STS.  and  the 
conditions  assumed  in  the  FSAR  ( the 
design  basis  of  the  plant).  Furthermore, 
no  changes  are  being  made  to  the 
design,  operation  or  setpoints  of  these 
systems.  Therefore,  the  changes  do  not 
create  the  possibilify  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 

The  addition  of  new  Specification 
3.9.D  requiring  that  certain  auxiliary  AC 
power  sources  and  emergency  filtration 
systems  be  available  during  core 
alterations  is  conservative  and  does  not 
create  the  possibilify  of  a  new  or 
different  kind  of  accident  than  any 
previously  evaluated.  The  addition  of 
the  Specification  ensures  that  at  least 
one  normal  offsite  power  source,  one 
onsite  emergency  power  source  (one 
EDG)  and  the  required  emergency 
filtration  systems  are  available  when 
required.  One  EDG  has  sufficient 
capacify  to  start  and  carry  the  loads 
required  to  maintain  the  plant  in  a  safe 
condition. 

(3)  Does  the  proposed  amendment 
involve  a  significant  reduction  in  a 
margin  of  safefy? 

The  proposed  changes  to 
Specifications  3.7.B.1,  3.10.A.1  and  their 
associated  Bases  to  delete  the 
requirement  that  both  EDG's  be 
operable  before  the  SGTS  or  SFU's  are 
considered  operable  are  consistent  with 
existing  DAEC  TS  definitions  of 
"Operable-Operabilify"  and  "Limiting 
Conditions  for  Operation"  and  Sections 
3.6.5.3  and  3.7.2  of  the  STS.  Although  Uie 
licensee  proposes  to  delete  the  present 
requirement  that  two  EDG's  be  operable 
before  the  SGTS  or  SFU's  are 
considered  operable,  the  addition  of 
new  Specification  3.9.D  ensures  that  at 
least  one  EDG,  one  offsite  power  source 
and  one  train  of  both  the  SGTS  and  SFU 
system  will  be  available  during  core 
alterations.  Secondary  containment 
integrify  is  required  during  core 
alterations,  and  the  SGTs  and  SFU 
systems  are  required  whenever 
secondary  containment  integrify  is 
required.  The  licensee  is  proposing  that 
one  EDG  (instead  of  two)  be  available 
when  the  SGTS  and  SFU  systems  are 
required.  Ensuring  the  availablify  of  one 
EDG  and  one  offsite  power  source 
assures  that  the  conditions  assumed  in 
the  FSAR  are  met  and  is  also  consistent 
with  Sections  3.8.1.2  and  3.7.2  of  the  STS 
as  well  as  the  accident  analysis  in  FSAR 
Section  15.7,  "Radioactive  Release  from 
a  System  or  Component."  Therefore, 


there  is  no  reduction  in  any  margin  of 
safefy. 

Based  on  an  evaluation  of  the  above 
licensee  analysis,  the  Commission's 
staff  has  made  a  proposed 
determination  that  the  requested 
amendment  involves  no  significant 
hazards  consideration. 

Local  Public  Document  Room 
location:  Cedar  Rapids  Public  Library. 
500  First  Street  SJS.,  Cedar  Rapids,  Iowa 
52401. 

Attorney  for  licensee:  Jack  Newman. 
Esquire,  Kathleen  H.  Shea,  Esquire, 
Newman  and  Holtzinger,  1615  L  Street 
NW.,  Washington,  DC  20036. 

NRC  Project  Director  Kenneth  E. 
Perldns. 

Nebraska  Public  Power  District  Docket 
No.  50-298,  Cooper  Nuclear  Station. 
Nemaha  Counfy.  Nebraslia 

Date  of  amendment  request  April  29, 
1988 

Description  of  amendment  request 
The  amendment  would  modify  the 
Technical  Specifications  Limiting        * 
Conditions  for  Operation,  Surveillance 
Requirements  and  Bases  to  (1)  revise 
relief  valve  setpoints  for  the  Standby 
Liquid  Contitil  System  (SLCS).  (2) 
change  the  sodium  pentaborate  solution 
volume-concentration  limits,  (3)  change 
the  system  pressure  against  which  the 
minimum  flow  rate  is  verified  and  (4) 
clarify  that  pump  suction  is  from  the 
SLCS  Storage  Tank  during  surveillance 
testing. 

Basis  for  proposed  no  significant' 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
for  the  application  of  criteria  for  no 
significant  hazards  consideration 
determination  by  providing  examples  of 
amendments  that  are  considered  not 
likely  to  involve  significant  hazards 
considerations  (51  FR  7751).  These 
examples  include  "A  change  to  make  a 
license  conform  to  changes  in  the* 
regulations,  where  the  license  change 
results  in  very  minor  changes  to  facilify 
operations  clearly  in  keeping  with  the 
regulations." 

The  proposed  Technical 
Specifications  changes  are  associated 
with  SLCS  modifications  being 
implemented  for  conformance  with  10 
CFR  50.62  (ATWS  Rule).  The  purpose  of 
the  SLCS  modifications  is  to  provide  an 
increased  rate  of  boron  injection  by  the 
SLCS.  The  staff  has  previously 
evaluated  the  modifications  and 
confirmed  that  they  will  result  in 
comphance  with  the  ATWS  Rule.  The 
proposed  amendment  is  necessary  to 
assure  the  modified  SLCS  is  maintained 
operable  and  is  therefore  within  the 
scope  of  the  example  cited  above. 
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Since  the  application  for  amendmeot 
involves  proposed  changes  that  are 
encompassed  by  an  example  for  which 
no  significant  hazards  consideration 
exists,  the  staff  has  made  a  proposed 
determination  that  the  application 
involves  no  significant  hazarua  . 

consideration.  ' 

Local  Public  Document  Room 
location:  Auburn  Public  Library,  118 
15th  Street,  Auburn,  Nebraska  68305. 

Attorney  for  licensee:  Mr.  G.D. 
Watson.  Nebraska  Public  Power 
District.  Post  Office  Box  499.  Columbus, 
Nebraska  68801. 

NRC  Project  Director:  Jose  A.  Calvo 

Nebraska  Public  Power  District  Docket 
No.  50-296.  Cooper  Nuclear  Station. 
Neraalui  County,  Nebcaaka 

Date  of  amendment  request-  May  3, 
1988 

Description  of  amendment  request 
The  amendment  would  modify  the 
Technical  Specifications  to  the  setpoint 
limits  for  the  undervoltage  relays  and 
timers  for  the  emergency  electrical 
power  distribution  system.  The  revised 
setpoints  would  be  more  conservative 
and  provide  increased  safety  margins  in 
event  of  degraded  grid  voltage 
conditions.  I 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided  guidance 
for  the  apphcation  of  criteria  for  no 
significant  hazards  consideration 
determination  by  providing  examples  of 
amendments  that  are  considered  not 
likely  to  involve  significant  hazards 
considerations  (51  FR  7751).  These 
examples  include:  A  change  that 
constitutes  an  additional  limitation, 
restriction,  or  control  not  presently 
included  in  the  Technical  Specifications: 
e.g.,  "a  more  stringent  surveillance 
requirement" 

The  revised  setpoints  follow  a  plant 
modification  in  which  solid-state  relays 
replace  faiduction-disk  relays.  The 
replacement  relays  have  improved 
operating  characteristics  which  permit 
the  use  of  more  conservative  settings 
and  reduced  setpoint  tolerances. 
Because  the  Limiting  Conditions  for 
Operation  requirements  will  be  revised 
to  reflect  the  more  stringent 
performance  which  the  replacement 
instrumentation  is  capable,  the  proposed 
amendment  is  within  the  scope  of  die 
example. 

Since  the  application  for  amendment 
involves  proposed  changes  that  are 
encompassed  by  an  example  for  whidi 
no  significant  hazards  consideration 
exists,  the  staff  has  made  a  proposed 
determination  that  the  application 
involves  no  significant  haztuds 
consideration. 


Local  Pablic  Document  Room 
location:  Auburn  Public  Library,  118 
15th  Street  Aulnim.  Nebraska  68306. 

Attorney  for  licensee:  Mr.  CD. 
Watson,  Nebraska  Public  Power 
Distinct  Post  Office  Box  499,  Columbus. 
Nebraska  68601. 

NRC  Project  Director  Jose  A.  Calvo 

Niagara  Mohawk  Power  Coqioration, 
Docket  No.  50-220,  Nine  Mile  Point 
Nuclear  StadoD,  Unit  No.  1,  Oswego 
County,  New  York 

Date  of  amendment  request  March  7, 
1988,  as  supplemented  April  13, 198& 

Description  of  amendment  request- 
The  proposed  amendment  would  revise 
Technical  Specification  sections  3.1.2 
and  4.1.2  for  the  Liquid  Poison  System  to 
incorporate  changes  required  by  10  CFR 
50.62,  "Requirements  for  reduction  of 
risk  from  anticipated  transients  without 
scram  (ATWS)  events  for  Ught-water- 
cooled  nuclear  power  plants." 

The  proposed  amendment  is  in 
accordance  with  the  licensee's 
application  of  March  7, 1988,  as 
supplemented  April  13, 1988. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92.  A  proposed 
amendment  to  an  operating  Ucense  for  a 
facility  involves  no  signific€mt  hazards 
considerations  if  operation  of  the  facility 
in  accordance  with  a  proposed 
amendment  would  not:  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated,  or  (3) 
involve  a  sigidficant  reduction  in  a 
margin  of  safety. 

The  proposed  changes  will  not  involve 
a  significant  increase  in  the  probability 
or  consequences  of  an  accident  for  the 
following  reasons. 

The  proposed  changes  will 
incorporate  the  equivalency  equation  for 
determining  the  concentration  of  sodium 
pentaborate  solution  enriched  in  the 
boron-lO  isotope.  These  changes  will 
allow  the  plant  to  operate  in 
conformance  with  the  requirement  of  10 
CFR  50.e2(c)(4]  by  injecting  sufficient 
boron  into  the  reactor  to  bring  the 
reactor  to  a  hot  shutdown' in  die  event 
the  control  rods  fail  to  insert  The 
changes  will  also  meet  the  original 
design  basis  requirement  to  bring'the 
reactor  to  cold  shutdown.  3  percent 
delta  k  subcritical  (0.97  k«if)  firom  1850 
megawatts  thermal.  Therefore,  these 
changes  will  not  result  in  a  significant 
increase  in  the  probability  or 


consequences  of  an  accident  previously 
evaluated. 

The  proposed  changes  will  not  create 
the  possibility  of  a  new  or  different  kind 
of  accident  firom  any  accident  previously 
evaluated  for  the  following  reasons. 

Injection  of  liquid  poison  solution  into 
the  reactor  has  been  considered  in  the 
system  design.  Changing  the  enrichment 
level  of  boron-10  isotope  does  not 
change  any  chemical  or  other  physical 
characteristics  of  the  solution. 
Consequentiy,  this  change  does  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident. 

The  proposed  changes  will  not  involve 
a  significant  reduction  in  a  margin  of 
safety  for  the  following  reasons. 

The  Liquid  Poison  System  must  be 
able  to  inject  sufficient  neutron- 
absorbing  boron-10  isotope  to  bring  the 
reactor  from  the  full  design  rating  of 
1850  megawatts  thermal  to  greater  than 
3  percent  delta  k  subcritical  (0.97  k«if) 
considering  the  combined  effects  of 
control  rods,  coolant  voids,  temperature 
change,  fuel  doppler,  xenon,  and 
samarium. 

Injecting  a  minimum  volume  of  985 
gallons  of  sodium  pentaborate  enriched 
with  sufficient  boron-10  isotope  meets 
the  requirements  of  the  ATWS 
equivalency  formula  and  satisfies  the 
original  design  requirement  to  bring  the 
reactor  subcritical.  Consequently,  the 
margin  of  safety  is  not  reduced  by  this 
change. 

Local  Public  Document  Room 
location:  Reference  and  Documents 
Department  Penfield  Library,  State 
University  of  New  York,  Oswego,  New 
York  13128. 

Attorney  for  licensee:  Troy  B.  Conner, 
Jr.,  Esquire,  Conner  ft  Wetterhahn,  Suite 
1050, 1747  Pennsylvania  Avenue,  NW., 
Washington,  DC  20006. 

NRC  Project  Director  Robert  A. 
Capra,  Director 

Portland  General  Electric  Company  at 
aL.  Docket  No.  50-344.  Trojan  Nuclear 
Plant  ColumUa  County,  Oregon 

Date  of  amendment  request-  March  18, 
1988 

Description  of  amendment  request 
The  proposed  amendment  would  revise 
Trojan  Technical  Specification  (TS) 
Section  6.3  "Facility  Staff 
Qualifications"  by  retitling  the  position 
"Radiation  Protection  Supervisor"  to 
"Radiation  Protection  foanch  Manager." 

Basis  for  proposed  no  significant 
hazards  consideration  determination:  10 
CFR  50.92  states  that  a  proposed 
amendment  will  not  involve  a  significant 
hazards  consideration  if  the  proposed 
amendment  does  not  (i)  Involve  a 
significant  increase  in  the  probability  ^r 


consequences  of  an  accident  previously 
evaluated;  or  (ii)  Create  the  possibility 
of  a  new  or  different  kind  of  accident 
from  any  accident  previously  evaluated; 
or  (iii)  Involve  a  significant  reduction  in 
a  margin  of  safety.  The  Commission  has 
also  provided  guidance  concerning  the 
application  of  these  standards  by 
providing  certain  examples  (March  6, 
1986. 51  FR  7751].  An  example  of  an 
amendment  that  is  considered  not  likely 
to  involve  a  significant  hazards 
considerations  is  Exantple  (i)  is  a  purely 
administrative  change  to  technical 
specifications:  for  example,  a  change  to 
achieve  consistency  throughout  the 
technical  specifications,  correction  of  an 
error,  or  a  change  in  nomenclature. 

Amendment  No.  140  to  Facility 
Operating  License  NPF-1  dated  April  11, 
1988  in  part,  approved  the  retitling  of  the 
Radiation  Protection  Supervisor  to 
"Radiation  Protection  Branch  Manager." 
as  related  to  Figure  6.2-2,  "Facility 
Organization."  The  proposed  change 
involving  the  retiUing  of  the  position 
"Radiation  Protection  Supervisor"  to 
"Radiation  Protection  Branch  Manager" 
with  respect  to  TS  6.3.1  is  required  to 
achieve  consistency  within  TS  Section 
6.0,  "Administrative  Controls." 

As  such,  the  staff  proposes  to 
determine  that  the  proposed  request 
does  not  involve  a  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Portland  State  University 
Library,  731  S.W.  Harrison  Stieet 
Portland,  Oregon  97207 

Attorney  for  licensee:  Leonard  A. 
Girard,  Esq.,  Pordand  General  Electric 
Company,  121  S.W.  Sahnon  Stieet 
Portiand,  Oregon  97204 

NRC  Project  Director  George  W. 
Knighton 

Power  Audiority  of  the  State  of  New 
York,  Docket  No.  50-333,  James  A. 
FltzPatrick  Nuclear  Power  Plant, 
Oswego,  New  York 

Date  of  amendment  request- 
December  7, 1987 

Description  of  amendment  request- 
The  proposed  amendment  would  clarify 
the  license  conditions  governing  receipt 
and  possession  of  radioactive  materials, 
as  stated  in  Sections  2.8.(4)  and  2.B.(5) 
of  the  Operating  License.  Currentiy, 
these  sections  do  not  expliciUy  address 
the  receipt  possession,  and  use  of 
radioactive  equipment  such  as 
apparatus,  components,  and  tools. 
Permission  to  receive,  possess  and  use 
radioactive  equipment  is  implicidy 
granted  by  the  Operating  License.  The 
proposed  clarification  would  minimize 
difficulties  previously  encountered  when 
radioactive  tools  were  transferred  to  the 
licensee  from  other  utilities. 


Basis  for  proposed  no  significant 
hazards  consideration  determination:  Ia> 
accordance  with  the  Commission's 
Regulations  in  10  CFR  50.92,  die 
Commission  has  made  a  determination 
that  the  proposed  amendment  involves 
no  significant  hazards  considerations. 
To  make  this  determination,  the  staff       ■ 
must  establish  that  operation  in 
accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated,  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated,  or  (3) 
involve  a  sigitificant  reduction  in  a 
margin  of  safety. 

The  proposed  amendment  does  not 
involve  changes  to  the  operation  of  the 
plant  procedural  changes,  or  any 
physical  changes  to  the  plant's  safety 
related  structiues,  systems  or 
components.  The  amendment  only 
would  clarify  the  license  conditions 
which  govern  the  receipt,  possession, 
and  use  of  radioactive  apparatus, 
components,  and  tools  needed  for  or 
produced  by  plant  operation.  The  types 
and  quantities  of  radioactive  material  in 
use  at  the  plant  would  remain 
unchanged.  Therefore,  the  analyses  of 
previously  evaluated  accidents  remain 
valid  and  the  proposed  amendment  does 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of 
previously  evaluated  accidents. 
Additionally,  since  the  proposed 
amendment  would  not  change  the  types 
or  quantities  of  radioactive  material  on 
hand  at  the  facility,  the  probability  of 
improper  handling  or  use  of  these 
materials,  or  an  unmonitored  release, 
would  not  be  increased.  Therefore,  the 
proposed  amendment  would  not  create 
the  possibility  of  a  new  or  different  kind 
of  accident. 

Similarly,  since  the  change  is 
administrative  in  nature  and  only 
clarifies  the  license  conditions  for 
receipt,  possession,  and  use  of 
radioactive  materials,  no  safety  margins 
are  affected.  Therefore,  the  proposed 
amendment  does  not  involve  a 
significant  reduction  in  a  margin  of 
safety. 

Because  it  has  been  established  that 
plant  operation  in  accordance  with  the 
proposed  amendment  would  satisfy  the 
three  above  stated  criteria,  the  staff  has, 
therefore,  made  a  proposed 
determination  that  the  proposed 
amendment  involves  no  significant 
hazards  consideration. 

Local  Public  Document  Room 
location:  State  University  of  New  York, 
Penfield  Library,  Reference  and 
Documents  Department  Oswego,  New 
Yoric  13126. 


Attorney  for  licensee:  Mr.  Charles  M 
Pratt  10  Columbus  Circle,  New  York. 
New  York  10019. 

NRC  Project  Director  Robert  A. 
Capra. 

Public  Servioe  Electric  ft  Gas  Company. 
Docket  No.  50-354,  Hope  Creek 
Generating  Station,  Salem  County,  New 
Jersey 

Date  of  amendment  request  March  7, 
1988 

Description  of  amendment  request- 
The  proposed  amendment  would  delete 
license  condition  2.C.(3).  This  license 
condition  grants  relief  from  certain      I 
pump  and  valve  testing  requirements  of 
10  CFR  50.55a(g)  as  requested  in  the 
Hope  Creek  Inservice  Testing  (1ST) 
Program,  Revision  0  that  was  submitted 
by  letter  dated  July  12, 1985.  This  Ucense 
condition  grants  the  relief  requested  in 
the  Revision  0 1ST  Program  until  April 
11, 1988  or  until  a  detailed  review  of  this 
1ST  Program  has  been  completed,  which 
ever  comes  first 

Basis  for  proposed  no  Significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92(c).  A  proposed 
amendment  to  an  operating  license  for  a 
facilify  involves  no  significant  hazards 
considerations  if  operation  of  the  faciUfy 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probabilify  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

Prior  to  the  staffs  detailed  review  of 
the  July  12, 1985,  Revision  0,  Hope  Creek 
1ST  Program.  PSE&G.  by  letter  dated 
September  21, 1987  submitted  Revision  1 
to  this  1ST  Program.  It  stated  that  this 
revision  supersedes  the  July  12, 1985 
Revision  6 1ST  Program.  The  Ucensee 
augmented  the  September  21, 1987 
submittal  with  additional  information  by 
letters  dated  January  14  and  February 
11, 1988.  It  requested  that  die  NRC 
conduct  a  review  and  provide  interim 
approval  of  this  revised  program  until  a 
complete  review  can  be  accomplished. 
This  revised  program  incorporates  the 
requirements  of  the  1983  Edition  of 
ASME  Code  Section  XI  through  summer 
1983  addenda.  It  deletes  some  of  the 
previous  relief  requests  and  adds  some 
new  relief  requests.  It  also  deletes  some 
components  from  the  program  and 
incorporates  some  additional 
components  not  previously  identified 
with  the  program. 
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The  staff  and  its  consultant.  EGAG. 
Idaha  pofonned  a  preliminary  review 
of  this  revision,  with  emphasis  on 
requests  for  relief  &om  the  Code 
requirements.  This  review  was 
dociunented  in  the  staffs  letters  to  the 
licensee  dated  December  7. 1987  and 
February  23. 1988.  The  review  concluded 
that  the  program  is  reasonably  complete 
with  respect  to  all  but  five  relief 
requests.  Three  of  these  relief  requests 
were  denied  and  two  were  determined 
to  be  unnecessary  by  the  staff. 

This  preliminary  review  was  not 
intended  to  replace  a  complete 
component-by-component  review  to 
ensure  that  all  proposed  tests  in  the 
program  are  in  accordance  widi  the 
Code  requirement.  A  more  thorou^ 
review  will  be  conducted  later  and 
could  result  in  further  denials  of  relief 
requests  or  the  need  for  additional 
cotnponaits  to  be  added  to  the  program. 
The  purpose  of  the  preliminary  review 
was  to  provide  an  assessment  of  the 
acceptability  of  Revision  1  to  the  Hope 
Creek  1ST  Program  for  the  period  of  time 
until  the  staff's  review  of  the  program  is 
completed. 

Based  on  this  preliminary  review,  the 
staff  concluded  that,  except  for  the 
above  mentioned  five  relief  requests, 
PSE&G  should  follow  Revision  1  of  the 
Hope  Creek  1ST  program  to  establish 
pump  and  valve  operabihty  for  its  plant 
op«ation  until  the  final  SER  is  issued, 
liie  staff  also  concluded  that  license 
conditiim  2.C.(3)  which  refers  to 
Revision  dated  July  12, 1985  is  no  longer 
apphcable  and  should  be  deleted.  Since 
the  license  condition  is  no  longer 
applicable,  its  deletion  would  not:  (1) 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated:  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated:  er  (3) 
involve  a  significant  reduction  in  a 
margin  of  ssiety. 

Therefore,  the  staff  proposes  to 
determine  that  the  application  for 
amendment  involves  no  significant 
hazards  consideration. 

Local  Public  Document  Room  \ 

location:  Pennsville  Public  library,  190  S. 
Broadway,  Peimsville,  New  Jersey  06070 

Attorney  for  licensee:  Troy  B.  Conner, 
Jr.,  Esquire.  Conner  and  Wetterfaahn. 
1747  Pennsylvania  Avenue,  NW,. 
Washington.  DC  20008  I 

NRC  Project  Director:  Walter  R. 
Butler 


South  Carolina  Electric  *  Gaa  Conyany. 
Saith  CafoUna  PabBc  Service  AuUiMity, 
Docket  Na  SO-386,  ViigU  C  Suoimer 
Nuclear  StalkNi.  Unit  1,  Faiifiald  County, 
Sondi  Carolina 

Date  of  amendment  request  Mardi  8. 
1968     - 

*  Description  of  amendment  request 
On  Mardi  6, 1968,  the  licensee  proposed 
an  amendment  to  revise  Sections  3.9.12, 
5.3.1  and  5.6  of  the  Technical 
Specifications  (TS).  The  proposed 
amendment  would  modify  Figmes  3.9-1 
and  3.9-2  contained  in  Section  3.9.12, 
"Spent  Fuel  Assembly  Storage,"  Section 
5.3.1,  "Fuel  Assemblies,"  and  Section 
5.6.  "Fuel  Storage,"  to  reflect  the  new 
stwage  limitations  for  the  Vantage-S 
fuel  to  be  utilized  in  the  core  during  tfie 
5th  cycle  at  the  Virgil  C.  Summer 
Nuclear  Station.  The  proposed  change  is 
necessary  to  place  the  required 
restrictions  on  the  storage  of  fuel  to 
ensure  inadvertent  criticality  does  not 
occur. 

Figures  3.9-1  and  3.9-2  of  Section  3.9.12 
would  be  revised  to  indicate  the 
minimum  required  fuel  exposure  as  a 
function  of  initial  enrichment  to  permit 
storage  of  fuel  assemblies  in  Regions  2 
and  3,  respectively,  of  the  spent  fuel 
assembly  storage  racks.  Section  5.3.1 
would  be  revised  to  allow  fuel  of  the 
Westinghonse  Optimized  Fuel  Assembly 
(Vantage-5)  design  with  a  maximum 
enrichment  of  4.25  w/o  U-235  to  be  used. 
Existing  TS  allow  a  maximum 
enrichment  of  4.3  w/o  U-235.  Section 
5.6.1  is  being  revised  to  be  consistent 
with  the  changes  to  Figures  3.9-1  and 
3.9-2  and  TS  Section  5.3.1.  TS  5.6.1  is 
proposed  to  be  modified  to  reflect  the 
new  maximmn  enrichment  of  4.25  w/o 
U-235  and  to  allow  a  minimum  bumup  of 
10,000  megawatt  days  per  metric  ton 
uranium  (MWD/MTU)  in  Region  2  and 
39.750  MWD/MTU  in  Region  3. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a  no 
significant  hazards  coiuideration  exists 
as  stated  in  10  CFR  50.92(c).  A  proposed 
amendment  to  an  o]}erating  license 
involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  firam 
any  accident  previously  evaluated:  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  sadfety. 

Section  3.9.12  of  the  Virgil  C  Summer 
Nuclear  Station  Technical  Specifications 
provides  the  requirements  for  initial 


enrichment  and  cumulative  eiqiosure  of 
spent  fuel  stored  in  the  different  regions 
of  the  multi-region  spent  fuel  pool 
Region  1  racks  are  highly  poisoned 
rad(s,  whidi  can  accept  fuel  initially 
enriched  to  the  maximum  licensed  level 
with  no  restrictions  on  bumup.  An 
analysis  of  the  bumup  history  of  each 
assembly  is  required  ptkit  to  placement 
in  either  Region  2  or  3.  A  reccntl  of  tliis 
analysis  is  maintained  for  the  time 
period  that  the  qient  fuel  assembly 
remains  in  that  ra^on  (rf  the  pool. 
Figures  3.9-1  and  3.9-2  graphically  depict 
the  enrichment  versus  bumup 
requirements  for  Regions  2  and  3. 
reflectively.  The  spKScification  is 
applicable  whenever  fuel  assemblies  are 
stored  in  the  spent  fnd  pool. 

Section  5.3.1  of  the  Design  Features 
portion  of  the  Technical  Specifications 
describes  the  physical  attributes  of  the 
fuel  assemblies  utilized  at  the  Virgil  C. 
Summer  Nuclear  Station.  Section  S.6 
addresses  fuel  storage  and  specifically 
the  criticality  analyses  for  the  storage 
racks  utilized  at  the  plant 

The  licensee  and  the  staff  have 
determined  that 

1.  The  proposed  amendment  does  not 
involve  a  si^uficant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated  because 
the  proposed  change  does  not  increase 
initial  fiiel  enrichment  or  increase  region 
average  discharge  bumups  for  the 
different  regions  of  the  fuel  storage 
racks  at  the  Virgil  C.  Summer  Nuclear 
Station.  The  amendment  request  is  the 
result  of  evaluations  performed  to 
support  the  utilization  of  Vantage-5  fuel 
for  the  5th  fuel  cycle.  These  evaluations 
determined  the  requirements  necessary 
to.  ensure  the  probability  or 
consequences  of  previously  analyzed 
accidents  were  not  significantly 
increased. 

2.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  than 
previously  evaluated  because  the 
proposed  amendment  does  not  involve 
any  physical  changes  to  the  existing  fuel 
racks  currently  installed  at  the  plant. 
The  amendment  only  reduces  the 
enrichment  presently  allowed  in  the 
Station's  Technical  Specifications  and 
the  minimum  allowable  bumup  in 
Regions  2  and  3  of  the  spent  fuel  pool. 

The  licensee  has  also  determined  that: 

3.  The  proposed  amendment  does  not 
involve  a  sipiificant  reductirai  in  a 
maigiu  of  safety.  The  proposed 
amendment  is  requested  to  ensure  the 
design  basis  for  preventing  inadvertent 
criticality  in  the  fuel  storage  areas  is 
preserved.  Therefore,  the  changes  do  not 


involve  a  significant  reduction  in  the 
margin  of  safety. 

Based  on  the  above  reasoning,  the 
licensee  has  determined  that  the 
proposed  amendment  does  not  involve  a 
significant  hazards  consideration.  The 
NRC  staff  has  reviewed  the  licensee's 
no  significant  hazards  consideration 
determination  and  agrees  with  the 
licensee's  analysis.  Accordingly,  the 
Commission  proposes  to  determine  that 
these  changes  do  not  involve  significant 
hazards  considerations. 

Local  Public  Document  Room 
location:  Fairfield  County  Library, 
Garden  and  Washington  Streets, 
Winnsboro,  South  Ctmilina  29180 

Attorney  for  licensee:  Randolph  R. 
Mahan,  South  Carolina  Electric  and  Gas 
Company,  P.O.  Box  764,  Columbia, 
South  Carolina  29218 

NRC  Project  Director  Elinor  G. 
Adensain 

Tennessee  Valley  Authority,  Docket 
Nos.  50-327  and  50-328,  Sequoyah 
Nuclear  Plant,  Units  1  and  2,  Hamilton 
County,  Tennessee 

Date  of  amendment  requests:  April  28, 
1988  (TS  88-07) 

Description  of  amendment  requests: 
TVA  proposes  to  modify  SQN  Units  1 
and  2  technical  specifications  to  revise 
Table  3.6-2.  "Containment  Isolation 
Valves,"  lo  delete  flow  control  valves 
(FCVs)  77-16  and  77-17.  Table  3.6-1. 
"Bypass  Leakage  Paths  to  the  Auxiliary 
Building,"  is  also  amended  to  delete 
penetration  X-81  from  the  table. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  determination  exists 
as  stated  in  10  CFR  50.g2(c).  10  CFR 
50.91  requires  that  at  the  time  a  Ucensee 
requests  an  amendment,  it  must  provide 
to  the  Conunission  its  analyses,  using 
the  standards  in  Section  50.92,  on  the 
issue  of  no  significant  hazards 
consideration.  Therefore,  in  accordance 
with  10  CFR  50.91  and  10  CFR  50.92,  the 
licensee  has  performed  and  provided  the 
following  analysis: 

FCVs  77-16  and  77-17  were  determined  to 
not  be  environmentally  qualified  for  their 
application  as  containment  isolation  valves. 
Thiese  valves  are  currently  maintained  in  the 
closed  position  with  power  removed  from  the 
solenoid  valves  and  control  air  disconnected. 
When  valve  replacement  was  evaluated,  it 
was  determined  that  there  were  no 
requirements  to  continually  monitor  tlie 
reactohvoolant  drain  tank  (RCDT]  cover  gas 
and  little  information  lo  be  obtained  itom 
sampling  the  cover  gas.  The  RCDT  is 
described  in  Section  11.2.3.1  of  the  SQN  Final 
Safety  Analysis  Report  (FSAR).  The  relative 
location  of  tlie  RCDT  in  the  waste  disposal 
system  is  shown  in  PSAR  Figure  11.2.2-1.  The 


waste  gas  analyzer  is  described  in  PSAR 
Section  11.3.2,  and  its  associated  flow 
diagrams  are  the  11 JLS  series  FSAR  figures. 

ThB  RCDT  serves  as  a  collection  point  for 
reusable  reactor  coolant  grade  water  from 
inside  containment  The  collected  water  is' 
normally  routed  to  the  chemical  and  volume 
control  system  (CVCS)  holdup  tanks  (HUTs) 
or  the  tritiated  drain  collector  tank  for 
processing.  In  the  case,  water  chemistry  is 
the  concern,  not  cover  gas  ciiemistry. 

The  RCDT  is  operated  with  a  nitrogen 
cover  gas.  The  cover  gas  is  provided  by  the 
nitrogen  supply  system  described  in  FSAR 
Section  11.3.2.  Also,  the  RCDT  is  normally 
aligned  to  the  waste  gas  vent  header  (FSAR 
Figure  11.2.2-1).  This  alignment  provides  tiie 
ability  to  sample  and  analyze  the  RCDT 
cover  gas.  This  is  done  by  sampling  the  waste 
gas  decay  tank  which  is  aligned  to  the  waste 
gas  compressors.  The  RCDT  cover  gas  could 
also  be  sampled  from  the  pressurizer  relief 
tank  (PRT)  because  pressure  control  valve 
(PCV)  68-301  (FSAR  Figure  5.1-1)  is  normally 
open  and  the  two  cover  gas  atmospheres  are 
in  communication.  Therefore,  for  normal 
operation  the  ability  exists  lo  sample  the 
RCDT  cover  gas  without  relying  on  the  gas 
analyzer  sample  line. 

For  post-accident  conditions,  the  cover  gas 
chemistry  of  the  RCDT  is  not  needed.  No 
information  of  value  would  be  obtained.  In 
addition,  all  of  the  sampling  lines  isolate  on  a 
phase  A  isolation  signal,  and  sampUng  is  not 
possible. 

In  summary,  the  RCDT  cover  gas  is  not 
routinely  sampled.  Provisions  do  exist  for 
sampling  the  cover  gas,  if  necessary,  without 
relying  on  the  waste  gas  analyzer  sample  line 
from  the  RCDT.  Under  accident  conditions, 
the  sampling  line  is  isolated,  and  RCDT  cover 
gas  chemistry  is  not  determined.  Therefore, 
instead  of  replacing  the  containment  isolation 
valves,  the  valves  will  be  removed  and  the 
sample  line  isolated. 

Containment  integrity  will  be  provided  by 
a  welded  cap  in  the  annulus  on  a  short 
section  of  the  sample  line  after  FCVs  77-16 
and  77-17  are  no  longer  required  as 
containment  isolation  valves.  A  "mini"  Type 
A  test  (Integrated  Containment  Lealu^ 
Rate)  will  be  performed  as  a  post- 
modiflcation  test  to  ensure  containment 
leakage  rates  remain  acceptable.  The 
penetration  will  then  be  included  in  the  scope 
of  the  Type  A  testing  required  by  surveillance 
requirement  4.6.1.2.  Because  the  penetration 
will  terminated  at  the  welded  cap  in  the 
annulus,  the  potential  for  bypass  leakage  to 
the  auxiliary  building  is  eliminated.  This 
allows  penetration  X-61  to  be  deleted  from 
Table  3.6-1. 

In  conclusion,  FCVs  77-16  and  77-17  may  be 
removed  because  sampling  of  the  RCDT 
cover  gas  is  not  prevsoted  by  removing  the 
sample  line  to  the  waste  gas  analyzer.  The 
valves  will  not  be  required  for  contaiiunent 
isolation  because  integrity  will  be  provided 
by  a  welded  cap  on  the  sample  line  in  the 
annulus.  This  allows  tha  valves  to  be  deleted 
from  Table  3.S-2.  Tnrminating  the  line  in  the 
annulus  eliminates  the  potential  bypass 
leakage  path  to  the  auxiliary  building  through 
its  penetration.  This  allows  the  deletion  of 
penetration  X-81  from  Table  3.6-1. 


In  its  conclusion  the  licensee 
addressed  the  issue  of  no  significant 
hazards  consideration  as  follows: 

(1)  Does  the  proposed  amendment  involve 
a  significant  increase  in  tlie  probability  or 
consequences  of  an  accident  previously 
evaluated? 

No.  Removal  of  containment  isolation 
valves  FCV-77-16  andFCV-77-17  and  capping 
of  the  line  from  the  RCDT  to  the  gas  analyzer 
will  not  degrade  the  function  of  any  safety- 
related  system.  The  ability  exists  to  sample 
the  cover  gas  if  needed,  without  relying  on 
the  waste  gas  analyzer  sample  line. 
Additionally,  the  valves  to  be  removed  are 
not  environmentally  qualified  and  as  such 
cannot  be  guaranteed  to  retain  posibon  for 
containment  isolation  purposes.  These  valves 
are  currently  maintained  in  the  closed 
position  with  power  removed  from  the 
solenoid  valves  and  control  air  disconnected. 
Permanent  closure  of  the  line  will  ensure 
containment  integrity.  This  will  be  verified  by 
periodic  Type  A  containment  leak  rate 
testing.  The  removal  of  these  valves  allows 
them  to  be  deleted  from  Table  3.6-2.  Because 
the  penetration  will  terminate  in  the  annulus, 
the  potential  bypass  leakage  path  associated 
with  it  is  eliminated  and  the  entry  is  removed 
from  Table  3.6-1.  Because  the  function  of  all 
systems  will  remain  intact  and  containment 
isolation  is  ensured,  there  is  no  increase  in 
the  probability  or  consequences  of  a 
previously  evaluated  accident 

(2)  Does  the  proposed  amendment  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

No.  Because  the  basic  control,  logic  and 
function  of  all  safety-related  equipment  is 
unchanged  and  there  is  no  potential  for 
abnormal  plant  conditions  because  of  the 
removal  of  the  valves  and  capping  of  the  line, 
the  possibility  of  a  new  accident  is  not 
created. 

(3)  Does  the  proposed  amendment  involve 
a  significant  reduction  in  margin  of  safety? 

No.  The  margin  of  safety  for  the  SQN 
isolation  scheme  is  established  by  the 
specification  of  containment  isolation  valves 
in  Technical  Specification  Table  3.6-2. 
Capping  of  the  sample  line  following  removal 
of  containment  isolation  valves  FCV-77-16 
and  PCV-77-17  will  ensure  that  containment 
isolation  for  tliat  line  is  maintained  at  all 
times.  This  is  verified  by  periodic  Type  A 
containment  leak  rate  testing.  Therefore, 
removal  of  these  valves  from  Table  36-2  will 
not  reduce  the  margin  of  safety  of  the 
containment  isolation  plan.  The  deletion  of 
penetration  X-81  from  Table  3.6-1  will  also 
not  reduce  the  margin  of  safety.  The  entry  is 
deleted  to  reflect  that  a  bypass  leakage  path 
is  no  longer  associated  with  this  penetration 
because  the  line  is  capped  in  the  annulus. 

The  staff  has  reviewed  the  licensee's 
no  significant  hazards  consideration 
determination  and  agrees  with  the 
licensee's  analysis,  "rherefore,  the  staff 
proposes  to  determine  that  the 
application  for  amendments  involves  no 
significant  hazartis  considerations. 

Local  Public  Document  Room 
location:  Chattanooga-Hamilton  County 
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Library,  1001  Broad  Street,  Chattanooga, 
Tennessee  37402.  i 

Attorney  for  licensee:  General  ' 

Counsel,  Tennessee  Valley  Authority, 
400  West  Summit  Hill  Drive,  Ell  B33. 
Knoxville.  Tennessee  37902. 

NRC  Acting  Assistant  Director: 
Robert  A.  Hermann 

Yankee  Atomic  Electric  Company 
Docket  No.  50-029  Yankee  Nuclear 
Power  Station.  Franklin  County, 
Massachusetts 

Date  of  application  for  amendment: - 
November  25, 1986.  December  7, 1987 
and  May  6, 1988 

Description  of  amendment  request:  In 
accordance  with  the  requirements  of  10 
CFR  73.55,  the  licensee  submitted  an 
amendment  to  the  Physical  Security 
Plan  for  the  Yankee  Nuclear  Power 
Station  to  reflect  recent  changes  to  that 
regulation.  The  proposed  amendments 
would  modify  paragraph  2.C(3)  of 
FaciUty  Operating  License  DPR-3  to 
requiie  comphance  with  the  revised 
plan. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
On  August  4, 1986  (51  FR  27817  and 
27822),  the  Nuclear  Regulatory 
Commission  amended  Part  73  of  its 
regulations.  "Physical  Protection  of 
Plants  and  Materials."  to  clarify  plant 
security  requirements  to  afford  an 
increased  assurance  of  plant  safety.  The 
amended  regulations  required  that  each 
nuclear  power  reactor  licensee  submit 
proposed  amendments  to  its  security 
plan  to  implement  the  revised  provisions 
of  10  CFR  73.55.  The  hcensee  submitted 
its  revised  plan  on  November  25, 1986, 
December  7, 1987  and  May  6, 1988/  to 
satisfy  the  requirements  of  the  amended 
regulations.  The  Commission  proposed 
to  amend  the  license  to  reference  the 
revised  plan.  In  Supplementary 
Materials  accompanying  the  amended 
regulations,  the  Commission  indicated 
that  it  was  amending  its  regulations  "to 
provide  a  more  safety  conscious 
safeguards  system  while  maintaining  the 
current  levels  of  protection"  and  that  the 
"Commission  believes  that  the 
clarification  and  refinement  of  i 

requirements  as  reflected  in  these         | 
amendments  is  appropriate  because 
they  afford  an  increased  assurance  of 
plant  safety."  j 

The  Commission  has  provided 
guidance  concerning  the  application  of 
the  criteria  for  determining  whether  a 
significant  hazards  consideration  exists 
by  providing  certain  examples  of  actions 
involving  significant  hazards 
considerations  (51  FR  7750).  One  of 
these  examples  of  actions  involving  no 
significant  hazards  consideration  is 
example  (vii)  "a  change  to  conform  a 


license  to  changes  to  facility  operations 
clearly  in  keeping  with  the  regulations." 
The  changes  in  this  case  fall  within  the 
scope  of  the  example.  For  the  foregoing 
reasons,  the  Commission  proposes  to 
determine  that  the  proposed  amendment 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Greenfield  Community  College. 
1  College  Drive,  Greenfield, 
Massachusetts  01301. 

Attorney  for  licensee:  Thomas  Dignan, 
Esquire,  Ropes  and  Gray,  225  Franklin 
Street,  Boston,  Massachusetts  0211D. 

NRC  Project  Director:  Richard  H. 
Wessman 

NOTICE  OF  ISSUANCE  OF 
AMENDMENT  TO  FACILITY 
OPERATING  UCENSE 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  apphcation 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act],  an^  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  I,  which  are  set  forth  in  the 
license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Proposed  No  Significant 
Hazards  Consideration  Determination 
and  Opportunity  for  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated.  No  request  for  a  hearing  or 
petition  for  leave  to  intervene  was  filed 
following  this  notice. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circimistances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 
amendments,  (2)  the  amendments,  and 
(3)  the  Commission's  related  letters. 
Safety  Evaluations  and/or 
Environmental  Assessments  as 
indicated.  All  of  these  items  are 


available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
1717  H  Street  NW..  Washington,  DC. 
and  at  the  local  public  document  rooms 
for  the  particular  facilities  involved.  A 
copy  of  items  (2)  and  (3)  may  be 
obtained  upon  request  addressed  to  the 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Director,  Division  of  Reactor  Projects. 

Arizona  Public  Service  Company,  et  aL, 
Docket  Nos.  STN  50-528.  STN  50-529 
and  STN  50-530.  Palo  Verde  Nuclear 
Generating  Station.  Units  1. 2  and  3. 
Maricopa  County,  Arizona 

Date  of  application  for  amendments: 
April  S,  1988 

Brief  description  of  amendments:  The 
amendments  revise  Section  5.3.1  of  the 
Technical  Specifications  for  each  unit  to 
provide  for  limited  substitution  of  fuel 
rods  by  filler  rods  consisting  ofZircaloy- 
4  or  stainless  steel,  or  by  vacancies,  if 
justified  by  a  cycle  specific  reload 
analysis.  Specification  5.3.1  for  Unit  1  is 
also  revised  to  reflect  a  limitation  on 
fuel  storage  previously  established  in 
Amendment  No.  24  to  NPF-41. 

Date  of  issuance:  May  20, 1988 

Effective  da^:  May  20, 1988 
■Amendment  Nos.:  34, 21  and  8 

Facility  Operating  License  Nos.  NPF- 
41,  NPF-51  andNPF-74:  Amendments 
changed  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  April  18, 1988  (53  FR  12736) 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  May  20, 1988. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Phoenix  Public  Library, 
Business  and  Science  Division,  12  East 
McDowell  Road,  Phoenix,  Arizona  85004 

Baltimore  Gas  aqd  Electric  CiHnpany, 
Docket  No.  50-317.  Calvert  Cliffs 
Nuclear  Power  Plant.  Unit-Na  1 , 
Calvert  County.  Maryland 

Date  of  application  for  amendment- 
February  12, 1988,  as  supplemented  on 
March  21,  March  25  (2  letters)  and  April 
14, 1988. 

Brief  description  of  amendment:  The 
amendment  would  make  the  following 
changes: 

1.  Modify  Technical  Specification  (TS) 
Limiting  Condition  for  Operation  (LCO) 
3.1.1.4  by  adding  a  figure  that  provides 
the  upper  limits  for  moderator 
temperatiue  coefficient  (MTC)  and 
increases  this  MTC  limit  for  thermal 
power  levels  above  70%  rated  thermal 
power  (RTP)  from  less  positive  than  0.2 
E-4  delta  k/k/*  F  to  the  linear  equation 
where  the  MTC  limit  is  less  positive 


than  +[(J  +  4  (l-P))/3l  E-4  delta  k/k/* 
F  where  P  is  the  fraction  of  RTP.  Thus, 
at  70%  RTP,  MTC  must  be  less  positive 
dian  0.7  E-4  delta  k/k/"  F  and  at  100% 
RTP  MTC  must  be  less  positive  Uian 
-»-0.3  E-4  delta  k/k/'  F. 

2.  Increase  the  minimum  required 
shutdown  margin  of  TS  LCO  3.1.1.1 
above  the  currentiy  required  +3.5  delta 
k/k  in  accordance  with  the  linear    - 
progression  where  the  shutdown  margin 
limit  shall  be  greater  than  or  equal  to 
+[3.5  +  1.5(P)]  delta  k/k/  where  P  is 
the  fraction  of  core  life,  llius,  at 
beginning  of  cycle  the  shutdown  margin 
limit  is  +3.5  delta  k/k  but  at  end  of 
cycle  die  limit  is  +5U)  delta  k/k. 

3.  Change  the  TS  Figure  3.1-2.  "CEA 
Group  Insertion  Limits  vs.  Fraction  of 
Allowable  Thermal  Power  for  Existing 
RCP  Combination,"  Bank  5  Transient 
Insertion  Limit  from  the  linear 
progression  with  values  of  25%  insertion 
at  90%  RTP  and  35%  insertion  at  100% 
RTP  to  a  constant  insertion  limit  of  35% 
between  90%  and  100%  RTP. 

4.  Reduce  imnecessary  Axial  Shape 
Index  (ASI)  trips  below  70%  RTP  and 
provide  additional  operation  flexibility 
by: 

a.  modifying  TS  Figure  2.2-1, 
"Peripheal  Axial  Shape  Index  vs. 
Fraction  of  Rated  Thermal  Power,"  by 
increasing  the  acceptable  operation 
region  below  70%  RTP  to  the  area 
bounded  by  the  linear  equations  for  the 
ASI  limits,  where: 

(1)  ASI  limit  =  ±[.6  +  2/3  (.4-P)]  (P 
is  die  fraction  of  RTP)  between  40%  and 
100%  RTP,  and 

(2)  ASI  limit  =  ±0.6  at  powers 
below  40%  RTP. 

The  current  ASI  limits  are  ±0.4  at 
powers  below  70%  TRTP; 

b.  expanding  the  acceptable  operation 
region  of  TS  Figure  3.2-2,  "Linear  Heat 
Rate  Axial  Flux  Offset  Control  Limits." 
and  TS  Figure  3.2-4,  "DNB  Axial  Flux 
Offset  Control  Limits,"  by  increasing  the 
negative  ASI  limit  below  50%  RTP  from 
the  current  value  of  -0.3  to 

(1)  the  linear  equation  limit,  between 
15%  and  50%  RTP,  of  die  negative  ASI 
limit  =  -(0.3  +  3/7  (.5-P)],  where  P  is  die 
fraction  of  RTP; 

(2)  below  15%  RTP,  die  negative  ASI 
limit  =  -0.45. 

5.  Reflect  the  lowering  of  the 
departure  from  nucleate  boiling  ratio 
(DNBR)  limit  to  1.15  due  to  die 
incorporation  of  an  extended  statistical 
combination  of  uncertainties 
methodology  through  modifying  Figures 
2.2-2,  "Thermal  Mugin/Low  Pressure 
Trip  Setpoint  Part  1  (ASI  v.  Ai),"  and 
2.2-3,  "liiermal  Maigin/Low  I^ssure 
Trip  Setpoint  Part  2  (Fraction  of  Rated 
Thermal  Power  v.  QRi),"  by 


a.  changing  the  equation  for  the 
pressure  variable  trip  bom 

P  (TRIP  VAR)  =  2061  (Qbw)  +  15.85 
(Tn)  -  8915  to 

P  (TRIP  VAR)  =  2892  Qdmb  +  17.16 
{T„)  - 10682; 

b.  changing  Qonb>  which  equals  QRi  X 
At,  by  increasing  QRj  from  the  values 
of: 

QRi  =  .235  +  («28/7810)  P  between 
0%  and  78.1%  RTP 

QRi  =  .863  +  (109/l91)x(P-.781) 
between  78.1%  and  97.2%  RTP 

QRi  =  P  above  97,2%  RTP 

to 

QRi  =  .3  +  (11/12)P  between  0%  and 
60%  RTP 

QRi  =  .85  +  (3/8)x(P-.6)  between  60% 
^and  100%  RTP 

QRi  =  P  above  100%  RTP 

where  P  is  the  fraction  of  RTP. 

Date  gf  issuance:  May  16. 1988 

Effective  date:  May  16, 1988 

Amendment  No.:  130 

Facility  (grating  License  No.  DPR- 
53.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  April  15. 1988  (53  FR  12618) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  May  16, 1988. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Calvert  County  Library,  Prince 
Frederick,  Maryland. 

Bostoo  Edison  Company  Docket  No.  50- 
293.  Pilgrim  Nuclear  Power  Station. 
Plymouth  County,  Massachusetts 

Date  of  application  for  amendment; 
January  14, 1988 

Brief  Description  of  amendment- 
Revision  to  Technical  Specifications  to 
allow  submittal  of  a  supplement  to  the 
January  semi-annual  release  report, 
correction  of  numbering  and  the 
elimination  of  a  page. 

Date  of  issuance:  May  10, 1988 

Effective  date:  May  10, 1988  , 

Amendment  No.:  116 

Facility  Operating  License  No.  DPR- 
35:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  February  24, 1988  (S3  FR  5486) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Plymouth  Public  Library,  11 
North  Street,  Plymouth,  Massachusetts 
02360. 


CamlJM  Power  ft  light  Company,  et  aL. 
Docket  No*.  50-325  and  5»-324, 
Brunswick  Steam  Electric  Plant.  Units  1 
and  2.  Brunswick  County,  North 
Carolina 

Dates  of  application  for  amendments: 
November  26, 1966  and  September  23, 
1987 

Description  of  amendments:  These 
amendments  modify  the  License 
Condition  in  Operating  License  DPR-71 
by  deleting  sections  2I)(1).  2.D(2)  and 
2.D(3]  and  by  adding  a  new  License 
Condition  as  section  2.D.,  and  the 
License  Condition  in  Operating  License 
DPR-62  by  deleting  sections  2.C(6), 
2.C(7)  and  2.C(8)  and  adding  a  new 
License  Condition  under  section  2.C(6) 
to  require  compliance  with  the  amended 
Physical  Security  Plan. 

Date  of  issuance:  May  18. 1988 

Effective  date:  May  18, 1988 

Amendment  Nos.:  118  and  152 

Facility  Operating  License  Nos.  DPR- 
71  and  DPR-62.  Amendments  revised  the 
Licenses. 

Date  of  initial  notice  in  Federal 
Register.  April  6, 1988  (53  FR  11366)  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a 
Safeguards  Evaluation  Report  dated 
May  18, 1988. 

No  significant  hazards  consideration 
comments  received:  No. 

Loccd  Public  Document  Room 
location:  University  of  North  Carolina  af 
Wilmington,  William  Madison  Randall 
Library,  601  S.  College  Road, 
Wilmington,  North  Carolina  28403-3297. 

Consumers  Power  Company,  Docket  No. 
50-155,  Big  Rock  Point  Plant.  Charievoix 
County.  Michigan 

Date  of  application  for  amendment: 
December  14, 1987 

Brief  description  of  amendment  This 
amendment  revises  "Technical 
Specification  5.2.1(b)  to  allow  inclusion 
of  all  reloads  of  the  "I"  fuel  design.  Past 
practice  has  been  to  identify  each  cycle 
reload  individually  and  routinely  change 
the  Technical  Specifications  even 
though  fuel  design  was  not  being 
altered.  This  change  permits  future 
reloads  of  "I"  fuel  to  be  performed  by 
the  hcensee  under  10  CFR  50.59.  Any 
future  reloads  containing  fuel  with  a 
design  other  than  the  "I"  fuel  would 
require  a  Technical  Specification 
amendment. 

Date  of  issuance:  May  17, 1988 

Effective  date:  May  17, 1988 

Amendment  No.:  90 

Facility  Operating  License  No.  DPR-6. 
The  amendment  revises  the  Technical 
Specifications. 
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Date  of  initial  notice  in  Federal 
Register  March  9, 1988  (53  FR  7589)  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  May  17, 1988. 

No  significant  hazards  consideration 
comments  received:  No.  i 

Local  Public  Document  Room  \ 

location:  North  Central  Michigan 
College,  1515  Howard  Street,  Petoskey, 
Michigan  49770.  { 

Dairyland  Power  Coopwative,  Docket 
No.  5IM09.  U  Crosae  Boiling  Water 
Reactor,  (LACBWR)  La  Crorae,  I 

WisGoosin  ' 

Date  of  application  for  amendment 
September  24. 1987  as  revised  March  28 
and  April  28, 1988. 

Brief  description  of  amendment-  This 
amendment  revises  the  Physical  j 

Security  Plan  (which  includes  the  ' 

Security  Force  Training  and 
Qualification  Plan  and  the  Safeguards 
Contingency  Plan)  for  LACBWR.  The 
proposed  amendment  to  this  plan 
reflects  a  reduction  in  scope  to  cover 
only  the  storage  of  spent  hiel.  The  basis 
for  the  change  is  premised  on  LACBWR 
being  permanently  shutdown  on  April 
30, 1987,  and  the  Ucensee's  letter  dated 
May  22. 1987  (LAC-12234)  which 
requested  that  Provisional  License  No. 
DPR-45  for  LACBWR  be  amended  to  a 
possession-only  status.  On  June  12. 1987, 
all  fuel  had  been  removed  from  the 
reactor  and  stored  in  the  Fuel  Element 
Storage  Well.  The  licensee's  request  for 
a  possession-only  status  was  approved 
by  the  NRC  as  reflected  in  License 
Amendment  No.  56  which  was  issued  on 
August  4, 1987. 

"The  proposed  amendment  only 
eliminates  areas,  equipment,  systems 
and  procedures  that  have  been  deemed 
unnecessary  for  a  nuclear  power  facility 
which  has  been  permanently  shutdown 
and  requires  the  licensee  to  implement 
certain  security  measures  conmiensurate 
with  the  risks  associated  with  the 
storage  of  spent  fuel. 

Date  of  issuance:  May  18, 1988 

Effective  Date:  May  18. 1988 

Amendment  No.:  61 

Provisional  License  No.  DPR-45:  This 
Amendment  revised  the  Technical  i 
Specifications.  | 

Date  of  initial  notice  in  Federal 
Register  April  5, 1988  (53  FR  11150)  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  Safety  i 

Evaluation  dated  May  18, 1988.  | 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  La  Crosse  Public  Library.  800 
Main  Street,  La  Crosse,  Wisconsin 
S4601. 


Duke  Power  Company,  at  aL,  Docket 
No*.  50-413  and  50^114,  Catawba 
Nuclear  Statko,  Units  1  and  2,  York 
County.  South  Carolina 

Date  of  application  for  amendments: 
March  15, 1985,  as  supplemented  August 
7  and  November  8, 1985.  March  7.  April 
14.  and  September  18. 1986,  March  16 
and  August  11, 1987.  and  April  7, 1988. 

Brief  description  of  amendments:  The 
amendments  modified  the  Technical 
Specifications  to  increase  the  interval 
for  surveillance  of  the  ice  condenser 
lower  inlet  doors. 

Date  of  issuance:  May  9, 1988 

Effective  date:  May  9. 1988 

Amendment  Nos.:  44  and  37 

Facility  Operating  License  Nos.  NPF- 
35and  NPF-52.  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  October  8. 1986  (51  FR  36087) 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  May  9. 1988. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  York  Coimty  Library.  138  East 
Black  Street.  Rock  Hill.  South  Carolina 
29730 

Duke  Power  Company.  Docket  Nos.  50- 
368  and  50-370,  McGuire  Nuclear 
Statitm,  Units  1  and  2.  Mecklenburg 
County.  North  Carolina 

Date  of  application  for  amendments: 
February  5. 1988 

Brief  description  of  amendments:  The 
amendments  revised  the  Technical 
Specifications  to  delete  the  minimum 
fuel  rod  weight  limit  of  1766  grams  of 
uranium. 

Date  of  issuance:  May  9. 1988 

Effective  date:  May  9. 1988 

Amendment  Nos.:  81  and  62 

Facility  Operating  License  Nos.  NPF-9 
andNPF-17:  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  April  6, 1988  (53  FR  11368)  The 
Conunission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  May  9. 1988. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Atkins  Library,  University  of 
North  Carolina,  Charlotte  (UNCC 
Station),  North  Carolina  28223 

• 

Duke  Power  Company,  Docket  Nos.  50- 
309  and  50-370,  McGuire  Nuclear 
Station,  Units  1  and  2,  Mecklenburg 
County.  North  Carolina 

Date  of  application  for  amendments: 
March  14. 1988 

Brief  description  of  amendments:  The 
amendments  change  the  Technical 


Specifications  by  removing  obsolete  text 
regarding  the  Upper  Head  Injection 
System. 

Date  of  issuance:  May  10, 1988 

Effective  date:  May  10, 1988 

Amendment  Nos.:  82  and  63 

Facility  Operating  License  Nos.  NPF-9 
andNPF-17:  AmendaaeniB  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  April  6. 1988  (53  FR  11369)  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  May  la  198& 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Atkins  Library.  University  of 
North  Carolina.  Charlotte  (UNCC 
Station).  North  Carolina  28223 

Duke  Power  Company,  Docket  Nos.  50- 
369  and  50-370.  McGuire  Nuclear 
Station,  Units  1  and  2,  Mecklenburg 
County,  North  Carolina 

Date  of  application  for  amendments: 
July  12. 1985.  as  supplemented  April  14 
and  September  18. 1986.  March  16  and 
August  11. 1987.  and  April  7. 1968. 

Brief  description  of  amendments:  The 
amendments  modified  the  Technical 
Specifications  to  increase  the  interval 
for  surveillance  of  the  ice  condenser 
lower  inlet  doors. 

Date  ofis.iuance:  May  11. 1988 

Effective  date:  May  11, 1988 

Amendment  Nos.:  83  and  64 

Facility  Operating  License  Nos.  NPF-9 
andNPF-17:  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  August  27, 1986  (51  FR  30569) 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  May  11, 1988. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Atkins  Library,  University  of 
North  Carolina,  Chariotte  (UNCC 
Station),  North  Carolina  28223 

Duquesne  Light  Company,  Docket  Nos. 
50-334,  and  50-412.  Beaver  Valley  Power 
Station,  Unit  Nos.  1  and  2,  ShinMngport. 
Pennsylvania 

Date  of  application  for  amendments: 
February  5. 1988 

Brief  description  of  amendments:  The 
amendments  correct  a  number  of 
administrative  errors,  make  editorial 
changes  and  clarify  certain  requirements 
in  the  existing  Technical  Specifications. 

Date  of  issuance:  May  13, 1988 

Effective  date:  May  13, 1988 

Amendment  Nos.  125  (for  Unit  1)  and 
2  (for  Unit  2) 
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Facility  Operating  License  Nos.  DPR- 
66  andNPF-73.  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  March  23. 1988  (53  FR  9502) 
The  Commission's  related  evaluation  of 
the  amendments  is  conkined  in  a  Safety 
Evaluation  dated  May  13. 1988 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  B.  F.  Jones  Memorial  Library, 
663  Franklin  Avenue.  Aliquippa, 
Pennsylvania  15001. 

Florida  Power  and  U^t  Company,  et  al. 
Docket  No.  50-388,  St  Lude  Plant.  Unit 
Na  2,  SL  Lude  County,  Florida 

Date  of  application  of  amendment 
July  2. 1986,  as  supplemented  February  6 
and  9.  March  2  and  27,  and  April  28. 
1987. 

Brief  description  of  amendment  The 
amendment  permitted  Unit  No.  1  spent 
fuel  to  be  transferred  from  the  Unit  No.  1 
spent  fuel  pool  to  the  Unit  No.  2  spent 
fuel  pool. 

Date  of  Issuance:  May  10. 1988 

Effective  Date:  May  10. 1988 

Amendment  No.:  30 

Facility  Operating  License  No.  NPF- 
16:  Amendment  revised  the  License. 

Date  of  initial  notice  in  Federal 
Register  October  20. 1986  (51  FR  37242). 
Additional  information  was  submitted 
since  the  initial  notice  in  the  Federal 
Register.  The  additional  information  did 
not  alter,  in  any  way,  the  staff's 
proposed  no  significant  hazards 
consideration  determination.  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  May  10, 1988. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Indian  River  Junior  College 
Library.  3209  Virgina  Avenue,  Ft  Pierce, 
Florida. 

GPU  Nuclear  Corporation,  et  aL,  Docket 
Na  50-289,  Three  Kfile  Iriand  Nuclear 
Station,  Unit  No.  1,  Dauphin  County, 
Pennsylvania 

Date  of  application  for  amendment 
March  17,  ISNSS,  as  supplemented  on 
March  28. 1988  and  April  22. 1988. 

Brief  description  of  amendment 
Removes  corporate  and  unit 
oiganization  charts  from  the  Technical 
Specifications. 

Date  of  Issuance:  May  13, 1988 

Effective  date:  May  13. 1988 

Amendment  No.:  139 

Facility  Operating  License  No.  DPR- 
50.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  April  6. 1988  (53  FR  11372).  The 


March  28. 1988  and  April  22. 1988 
submittals  proposed  minor  changes  to 
conform  with  Generic  Letter  No.  88-06 
on  the  same  subject  and  issued  on 
March  22, 1988.  This  was  after  the 
original  GPU  Nudear  submittal.  The 
supplemental  submittals  do  not  change 
the  scope  of  this  amendment  and  does 
not  alter  the  staff's  initial  no  significant 
hazards  consideration  finding.  The 
Commission's  related  evaluation  of  this 
amendment  is  contained  in  a  Safety 
Evaluation  dated  May  13. 198a 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Government  Publications 
Section.  State  Library  of  Pennsylvania, 
Walnut  Street  and  Commonwealth 
Avenue.  Box  1601.  Harrisbiiig. 
Pennsylvania  17105. 

Gulf  States  Utilities  Company,  Docket 
No.  50-458,  River  Bend  SUtion.  Unit  1 
West  Felidana  Parish.  Louisiana 

Date  of  amendment  request  February 
18. 1988  as  revised  March  22. 1988 

Brief  description  of  amendment  This 
amendment  modifies  Technical 
Specification  3.4.2.1.  to  change  the 
setpoint  tolerance  of  the  safety  valve 
function  of  the  safety  relief  valves  from 
±1%  to  (-f-)0(-)2%  of  the  set  pressure. 

Date  of  issuance:  May  10. 1988 

Effective  date:  May  10. 1988 

Amendment  No.:  22 

Facility  Operating  License  No.  NPF- 
47.  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  April  6. 1988  (53  FR  11372)  The 
March  22. 19888  submittal  corrected  an 
editorial  error  and  did  not  alter  the 
staffs  proposed  no  significant  hazards 
consideration  issued  on  April  6. 1988. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  May  10. 1988. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Government  Documents 
Department,  Louisiana  State  University. 
Baton  Rouge,  Louisiana  70803 

Gulf  SUtas  Utilities  Company,  Docket 
No.  50-450.  River  Bend  Station.  Unit  1 
West  Feliciana  Parish.  Louisiana 

Date  of  amendment  request 
September  4. 1987 

Brief  description  of  amendment  The 
amendment  revises  "rable  4.3.6-1  of  the 
TSs  to  (1)  delete  the  daily  channel 
functional  test  of  the  rod  pattern  control 
system  low  power  setpoint  and  high 
power  setpoint,  and  (2)  darify  that  the 
surveillance  for  the  high  power  setpoint 
is  applicable  to  Operational  Condition  1. 
greater  than  the  low  power  setpoint 


Date  of  issuance:  May  10. 1988 

Effective  date:  May  10. 1988 

Amendment  No.:  Z3 

Facility  Operating  License  No.  NPF- 
47.  The  amendment  revised  the 
Technical  Specifications  and/or  License. 

Date  of  initial  notice  in  Federal 
Register  December  16, 1987  (52  FR 
47784).  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
May  la  198a  - 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Government  Docimients 
Department  Louisiana  State  University. 
Baton  Rouge,  Louisiana  70803. 

Indiana  Michigan  Power  Company, 
Dockets  Nos.  50-315  and  50-3ia  Donald 
C  Cook  Nudear  Plant  Units  Nos.  1  and 
2.  Berrien  County,  Michigan 

Date  of  application  for  amendments: 
November  2, 1987 

Brief  description  of  amendments:  The 
amendments  add  incinerated  oil 
surveillance  and  radioactive  release 
requirements  to  the  Radiological 
Environmental  Technical  Specifications 
(RETS). 

Date  of  issuance:  May  19, 1988 

Effective  date:  May  19, 1988 

Amendments  Nos.:  115, 110 

Facility  Operating  Licenses  Nos. 
DPR-58  and  DPR-74.  AmendmenU 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  December  16, 1987  (52  FR 
47785).  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
May  19. 198a 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Maude  Preston  Palenske 
Memorial  Library.  500  Market  Stieet,  St 
Joseph,  Michigan  49085. 

Pennsylvania  Power  and  li^t 
Company,  Dodcet  Nos.  50-387  and  50- 
388  Susquehanna  Steam  Electric  Station, 
Units  1  and  2,  Luzeme  County, 
Pennsylvania 

Date  of  application  for  amendments: 
December  15. 1987 

Brief  description  of  amendments: 
Technical  Specification  changes  related 
to  effluent  monitoring  sampling  pump 
and  cooling  tower  blowdown 
instrumentation. 

Date  of  issuance:  May  3. 1988 

Effective  date:  Units  1  and  2  are 
effective  upon  issuance,  and  are  to  be 
implemented  prior  to  Unit  2  startup 
(currentiy  scheduled  for  May.  1988) 


BEST  COPY  AVAILABLE 
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following  tiie  aecotMl  refueliog  and 
inspection  outage. 

Amendment  Nos.:  80  and  46  I 

Facility  Operating  License  Not.  NPF- 
14  andNPF-22.  These  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  March^.  1988  (53  FR  9510) 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  May  3. 1988. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Osterhout  Free  Library, 
Reference  Department,  71  South 
Franldin  Street  Wilkes-Barre. 
Pennsylvania  18701. 

Pennsylvania  Power  and  light 
ConqMDy,  Docket  Noa.  SS-S87  and  50- 
388  Susquehanna  Steam  Electric  Statioa, 
Units  1  and  2,  fjixeme  County, 
Pennsylvania 

Date  of  application  for  amendments: 
November  21, 1986  and  September  24. 
1987. 

Brief  description  of  amendments: 
These  amendments  modified  paragraph 
2J}  of  the  licenses  to  require  compliance 
with  the  amended  Physical  Security 
Han. 

Date  of  issuance:  May  16, 1988 

Effective  date:  May  16, 1988 

Amendment  Nos.:  81  and  47 

Facility  Operating  License  Nos.  NPF- 
14  and  NPF-22.  These  amendments     : 
revised  License.  ' 

Date  of  initial  notice  in  Federal 
Register  February  24. 1988  (53  FR  5494) 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  letter 
to  Pennsylvtmia  Power  and  Light 
Company  dated  May  16, 1988  and  a 
Safeguards  Evaluation  Report  dated 
May  18.  ig8& 

No  significant  hazards  consideration 
comments  received:  No 

iMcal  Public  Document  Room 
location:  Osterhout  Free  Library. 
Reference  Department  71  Sooth 
Franklin  Street  Wilkea-Barre, 
Pennsylvania  18701. 

Pannsylvania  Power  and  Light 
Company,  Docket  Na  50-38S, 
SaaqoikiHBa  Steam  Qactak  Statimi, 
Unit  2,  Lnzeme  County,  PenwyhraBia 

Date  of  application  for  amendment- 
April  8, 1988 

Brief  description  of  amendment: 
Technical  Specification  changes 
reflecting  cancellation  of  dryweU  fan 
modifications 

Date  of  issuance:  May  17, 1988 

Effective  date:  May  17, 1988 

Amendment  Noj  48 


Facility  Operating  License  No.  NPF- 
22.  This  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  Apffl  15. 1988  (53  FR  12825) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  May  17. 1968. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Osterhout  Free  Library. 
Reference  Department  71  South 
Franklin  Street  Wilkes-Barre. 
Pennsylvania  18701. 

Portland  Ganaral  Elactiic  Company. 
Dockal  No.  i»M4.  Tloian  Nudaw  Plant 
CohanWa  County.  Owgon 

Date  of  application  for  amendment 
August  16, 1985,  as  revised  December  19, 
1986  and  April  20, 1988. 

Brief  description  of  amendment  The 
amendment  permits  relief  from  LCO 
3.0.4  for  Technical  Specification  (TS) 
Sections  3^4. 3.9.2. 3iL7. 3.9.9,  and 
3.9.11. 

In  addition,  thia  amendment 
documents  that  PGE  instituted  changes 
to  Appendix  A.  Technical  Specification 
Section  6.9,  and  Appendix  B, 
Environmental  Protection  Han 
Technical  Specification  Section  5.4 
regarding  written  communications,  as 
authorized  by  the  Commiaaion  (See 
Federal  Register  (51  FR  40303). 
November  6. 1986). 

Date  of  issuance:  May  11. 1888 

Effective  date:  May  11. 1886 

Amendment  Noj  142 

Facility  Operatiiig  License  Na  NPF-V 
Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Regiatar  February  la  1988  (53  FR  3958). 
The  Coounisaion's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  May  11. 1988 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Portland  State  Univwsity 
Library.  731  S.  W.  Harrison  SU  Portland 
Oregon  97207 

NRC  Project  Director  George  W. 
Knigfaton 

PubHc  San^oe  Electric  *  Gas  Company, 
Docket  Na  50-354.  Hope  Cntk 
Generating  Station,  Stdem  County.  New 
Jersey 

Date  of  application  for  amendment 
December  2. 1986  and  September  4. 1987. 

Brief  description  of  amendment  The 
amendment  modified  paragraph  2£  of 
the  license  to  require  compliance  with 
the  amendad  Physical  Seauity  Flan. 
This  Han  was  amended  to  conf onn  to 
the  requirements  of  10  CFR  73Ji5. 


Consistent  with  the  provisions  of  10  CFR 
73.55.  search  requiranents  must  be 
implemented  within  60  days  and 
miscellaaeous  amendments  witiiin  180 
days  from  the  effective  date  of  this 
amendment.^ 

ZMe  c^iesuaaoe:  May  10, 1888 

Effective  date:  May  10. 1968 

Ameodmeat  Na  17 

Facility  derating  License  No.  NPF- 
57.  This  amendment  revised  the  License. 

Date  of  initial  notice  in  Fedenl 
Register  Mardi  23, 1968  (S3  FR  9512) 
The  Commission's  related  evaiuatioa  of 
the  amendment  is  contained  in  a  letter 
to  Public  Service  Electric  and  Gas 
Company  dated  May  10. 1988.  and  a 
Safeguards  Evaluation  Report  dated 
Mayiai96& 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Pennsville  ihiblic  library,  190 
S.  Broadway,  Pennsville,  New  Jeraey 
08070 

Tennessee  Valley  Authority.  Dockets 
Nos.  5(K2a,  50-280  and  50-29i,  Browns 
Ferry  Nudaar  Plant  Units  1. 2  and  S, 
Limestone  County,  Alabama 

Date  ofapplicatim  for  amendments: 
January  14. 1988  (TS  237) 

Bri^ description  of  amendments:  The 
amendments  modify  Technical 
Specification  Tables  3.2.B  and  4.2JC  to 
correct  identified  inconsistencies. 

Date  of  issuance:  May  4, 1968 
'   Effective  date:  May  4, 1999,  and  shall 
be  implemented  witUn  60  days 

Amendments  Nos.:  146, 144  and  119 

Facility  Operating  Licenses  Nos.     „ 

DPR-33.  DPR-52  andDPR-SS: 
Amendments  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  March  23, 1988  (53  FR  9517) 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  May  4, 1968. 

No  significant  hazards  coaaideration 
comments  received'  No  ^ 

Local  Piddic  Doamteat  Room 
location:  Athens  Public  Library.  Sooth 
Street  Athens.  Alabama  35611. 

TeBMSsae  Valksr  Anikorfly.  Dackat 
Nos.  50417  and  80-321.  Sequoyah 
Nuclear  Plant  Units  1  and  S,  Handtoa 

Date  of  application  for  ameadments: 
September  17. 1987  (TS  87-33) 

Brief  description  of  amendments:  The 
amendments  add  a  new  definition. 
"Bypass  Leakage  Paths  To  The 
Auxiliary  Building,"  and  make  other 
related  administrative  changM  to  LCO 
3.6.1  and  Table  3.6-1. 

Date  t^iseaaace:  May  1&  1080 


Effective  date:  May  18, 1988 

Amendment  Nos.:  71, 63 

Facility  Operating  Licenses  Nos. 
DPR-77  and  DPR-79.  Amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  November  4, 1987  (52  FR  42371) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  May  18, 1988. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Chattanooga-Hamilton  County 
Library,  1001  Broad  Street  Chattanooga, 
Tennessee  37402. 

Tennessee  Valley  Auttiority,  Docket 
Nos.  50-327  and  50-328.  Sequoyah 
Nuclear  Plant  Units  1  and  2.  Hamilton 
County.  Tennessee 

Date  of  application  for  amendments: 
May  12, 1987  (TS  87-15) 

Brief  description  of  amendments: 
These  amendments  add  two  valves  to 
Table  3.6-2  which  were  inadvertently 
omitted  and  correct  typographical 
errors. 

Date  of  issuance:  May,  16, 1988 

Effective  date:  May  16, 1988 

Amendment  Nos.:  70,  62 

Facility  Operating  Licenses  Nos.' 
DPR-77  and  DPR-79.  Amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  9, 1987  (52  FR 
34020)  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
May  16, 1988. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room    ~ 
location:  Chattanooga-Hamilton  County 
Library,  1001  Broad  Stieet  Chattanooga, 
Tennessee  37402. 

\nrginia  Electric  and  Power  Company,  et 
aL.  Docket  Nos.  50-338  and  50-339  North 
Anna  Power  Station,  Unit  Nos.  1  and  2. 
Louisa  County,  Virginia 

Date  of  application  for  amendments: 
December  16, 1986,  as  supplemented 
October  14, 1987  and  February  14, 1988 

Brief  description  of  amendments:  The 
amendment  modified  paragraph  2.E.  of 
the  liceiue  to  require  compliance  with 
the  amended  I%ysical  Security  Plan. 
This  Plan  was  amended  to  conform  to 
the  requirements  of  10  CFR  73.55. 
Consistent  with  the  provisions  of  10  CFR 
73.55,  search  requirements  must  be 
implemented  within  60  days  and 
miscellaneous  amendments  within  180 
days  from  the  effective  date  of  this 
amendment 

^ate  o/;s9uonce.- May  9, 1988 

Effective  date:  May  9, 1988 

Amendment  Nos.:  100  and  87 


Facility  Operating  License  Nos.  NPF-4 
andNPF-7:  Amendment  revised  the 
License. 

Date  of  initial  notice  in  Federal 
Register  April  6, 1988  (53  FR  11378)  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  letter  to 
Virginia  Electric  and  Power  Company 
dated  May  9, 1988  and  a  Safeguards 
Evaluation  Report  dated  May  9, 1988. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  The  Alderman  Library, 
Manuscripts  Department,  University  of 
Virginia.  Charlottesville,  Virginia  22901. 

\^rginia  Electric  and  Power  Company,  et 
al.,  Docket  Nos.  50-338  and  50-339,  North 
Anna  Power  Station,  Units  No.  1  and  No. 
2,  Louisa  County,  Virginia 

Date  of  application  for  amendments: 
March  3, 1988 

Brief  description  of  amendments:  The 
amendments  revised  the  NA-1&2  TS 
3.4.7.14  regarding  the  operational  status 
of  NA-1&2  and  the  18-month 
surveillance  requirement  for  the  diesel- 
driven  fire  pump.  The  changes  allow 
operation  of  both  units  when  conducting 
the  surveillance  by  requiring  the 
establishment  and  demonstration  of 
operability  of  the  backup  fire 
suppression  system  when  the  diesel- 
driven  fire  pump  is  inoperable  for 
performance  of  the  18-month  inspection. 

Date  of  issuance:  May  9, 1988 

Effective  date:  May  9, 1988 

Amendment  Nos.:  101  and  88 

Facility  Operating  License  Nos.  NPF-4 
and  NPF-7.  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  March  23, 1988  (53  FR  9518) 
The  Conunission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  May  9, 1988. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  The  Alderman  Library, 
Manuscripts  Department  University  of 
Virginia,  Charlottesville,  Virginia  22901. 

Yankee  Atomic  Electric  Company. 
Docket  No.  504120.  Yankee  Nuclear 
Power  Station,  Fhinklin  County, 
Massachusetts 

Date  of  application  for  amendment 
January  5. 1988 

Brief  description  of  amendment  The 
amendment  adds  surveillance 
requirements  to  the  Technical 
Specifications  related  to  the  480  volt 
emergency  buses. 

Date  of  issuance:  May  18, 1988 

Effective  date:  May  18. 1988 

Amendment  No.:  107 


Facility  Operating  License  No.  DPR-3: 
Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  March  17, 1988  (53  FR  8826) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  May  18, 1988. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Greenfield  Conununity  College. 
1  College  Drive,  Greenfield, 
Massachusetts  01310. 

NO'nCE  OF  ISSUANCE  OF 
AMENDMENT  TO  FACILITY 
OPERATING  UCENSE  AND  HNAL 
DETERMINA'nON  OF  NO 
SIGNfflCANT  HAZARDS 
CONSIDERA'nON  AND 
OPPORTUNITY  FOR  HEARING 
(EXIGENT  OR  EMERGENCY 
CIRCUMSTANCES) 

During  the  period  since  pubhcation  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application  for  the 
amendtnent  complies  with  the  standards 
and  requirements  of  the  Atomic  Energy 
Act  of  1954,  as  amended  (the  Act),  and 
the  Conunission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  I,  which  are  set  forth  in  the 
license  amendment. 

Because  of  exigent  or  emergency 
circumstances  associated  with  the  date 
the  amendment  was  needed,  there  was 
not  time  for  the  Commission  to  publish, 
for  public  comment  before  issuance,  its 
usual  30-day  Notice  of  Consideration  of 
Issuance  of  Amendment  and  Proposed 
No  Significant  Hazards  Consideration 
Determination  and  Opportunity  for  a 
Hearing.  For  exigent  circumstances,  the 
Commission  has  either  issued  a  Federal 
Register  notice  providing  opportunity  for 
public  comment  or  has  used  local  media 
to  provide  notice  to  the  public  in  the 
area  surrounding  a  licensee's  facility  of 
the  licensee's  application  and  of  the 
Commission's  proposed  determination 
of  no  significant  hazards  consideration. 
The  Commission  has  provided  a 
reasonable  opporttmity  for  the  public  to 
comment  using  its  best  efforts  to  make 
available  to  the  pubhc  means  of 
communication  for  the  public  to  respond 
quickly,  and  in  the  case  of  telephone 
comments,  the  comments  have  been 
recorded  or  transcribed  as  appropriate 
and  the  licensee  has  been  informed  of 
the  public  comments. 
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fai  drcumstances  where  failure  to  act 
in  a  timely  way  would  have  resulted,  for 
example,  in  derating  or  shutdown  of  a 
nuclear  power  plant  or  in  prevention  of 
either  resumption  of  operation  or  of 
increase  in  power  output  up  to  the 
plant's  licensed  power  level,  the 
Commission  may  not  have  bad  an 
opportunity  to  provide  for  public 
comment  on  its  no  significant  hazards 
determination.  In  such  case,  the  license 
amendment  has  beoi  issued  without 
q[>portiinity  for  commeoL  If  there  has 
been  some  time  for  public  comment  but 
l^ss  than  30  days,  the  Commission  may 
provide  an  opportunity  for  public 
comment.  If  comments  have  been 
requested,  it  is  so  stated.  In  ei&er  event. 
the  State  has  been  consulted  by 
telephone  whenever  possible. 

Under  its  regulations,  the  Commission 
may  issue  and  make  an  amendment 
immediately  effective,  notwithstanding 
the  pendency  before  it  of  a  request  for  a 
hearing  from  any  person,  in  advance  of 
the  holding  and  completion  of  any 
required  hearing,  where  it  has 
detennined  that  no  significant  hazards 
consideration  is  involved. 

The  Commission  has  applied  the 
standards  of  10  CFR  50.92  and  has  made 
a  final  determination  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  basis  for  this 
determination  is  contained  in  the 
documents  related  to  this  action. 
Accordingly,  the  amendments  have  been 
issued  and  made  effective  as  indicated. 

Unless  otherwise  indicated,  the 
Conmnssion  has  determined  ^at  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
wi4i  10  CFR  51.22.  Therefore,  parsuant 
to  10  CFR  S1.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  tiieee 
amendments.  If  the  Coniraission  has 
prepared  an  eflvironmental  assessment 
under  ttie  special  arcnmstfmoes 
provision  in  10  CFR  51.12(b)  and  has 
made  a  detennination  baaed  ob  that 
assessment,  it  is  so  imficated. 

For  farther  details  with  respect  to  Ae 
adkm  see  (1)  the  appUcatiaD  for 
amendment.  (2)  the  aiaendment  to 
Facility  Operating  licenae.  aid  (3)  the 
Commissioa's  related  letter.  Safety 
Evaluation  and/or  ftivtroumeatal 
Assessment,  as  indicated.  All  of  these 
items  are  avaflable  for  public  inspection 
at  the  Commission's  PobUc  Odcaneat 
RooB.  1717  H  Street  NW..  Waslm^^on. 
DC.  and  at  the  local  pablic  docvawnt 
room  lor  the  patticalar  fadUty  invalved. 

A  copy  of  items  (2)  and  (3)  oMy  be 
obtained  upon  reqoest  adthessed  to  the 
VS.  Nodear  Regnlatocy  Coaaniasion, 
Washington.  DC  30666.  Attentiop: 
Director,  Division  of  Reactor  Proiects. 


The  Commission  is  also  offering  an 
opportunity  for  a  hearing  with  respect  to 
the  issuance  of  the  amendments.  By  )uly 
1, 1988.  the  licensee  may  file  a  reqoeat 
for  a  hearing  with  respect  to  issaance  of 
the  amendment  to  the  subject  facility 
operaliog  license  and  any  person  whose 
interest  may  be  affected  by  this 
proceeding  and  who  wishes  to 
participate  as  a  party  in  the  proceeding 
must  file  a  written  petition  for  leave  to 
intervene.  Requests  for  a  bearing  and 
petitions  for  leave  to  intervene  shall  be 
filed  in  accordance  with  die 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
tiw  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order.  

As  required  by  10  CFR  ^.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding  and  how 
that  interest  may  be  affected  by  the 
results  of  the  prooeediog.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  c^er  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  Which  may  be 
entered  in  die  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspectfs)  of  the 
subject  matter  of  ihe  proceeding  as  to 
whidi  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  fte 
Board  up  to  fifteen  (15)  dajrs  prior  to  the 
first  prehearii^  coi^hrHica  scheduled  ia 
the  proceeding,  but  such  an  amwndwri 
petition  amst  satisfy  tha  spedfidty 
requirements  described  abova. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  whidi  must  iadnde  a  list  of 
the  contentions  which  are  song^  to  be 
litigated  in  the  matter,  and  tin  bases  for 
eadi  contention  set  fordi  wMi 
reasonable  spedfidty.  Contentfons  shall 
be  limited  to  matters  widiin  the  scope  of 
the  amendment  under  oonsiderafion.  A 


petitioner  who  fails  to  file  each  a 
supplement  wbitk  satisfies  these 
requiraaents  with  resped  to  at  least  one 
contention  will  not  be  permitted  to 
partidpate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subjed  to  any 
limitations  in  die  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
partidpate  fully  in  the  condud  of  die 
hearing,  induding  die  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

Since  die  Commission  has  made  a 
final  determination  that  the  amendment 
involves  no  significant  hazards 
considetad on.  if  a  hearing  is  requested, 
it  will  not  stay  the  effectiveness  of  the 
amendment  Any  hearing  held  would 
take  place  while  the  amendment  is  in 
effect 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U,S. 
Nuclear  Re^ilatory  CoBimission, 
Washington.  DC  20555.  Attention: 
Docketing  and  Service  Branch,  or  may 
be  deliveved  to  the  Commission's  Public 
Document  Room.  1717  H  Street  NW.. 
Washington,  DC,  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  prompdy  so 
inform  the  Caaaiission  by  a  toU-fiee 
telephone  call  to  Western  Union  at  1- 
(800)  325-6000  (in  Missouri  1^800)  342- 
6700).  The  Western  Union  operator 
should  be  given  Data^am  Identification 
Number  3737  and  the  following  message 
addressed  to  [Profeot  Directory. 
petitioner's  name  and  telephone 
number,  date  petition  was  mailed;  plant 
name;  and  publication  date  and  page 
nuBibef  of  this  FsdKal  Bagialar  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel  U.S.  Nudear  Regulatory 
Commission.  Wasfaingltoo.  DC  20S55, 
and  to  the  attorney  for  die  licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intarvane.  amsndad  petMons, 
supplamental  petitkms  and/or  requests 
for  iiearing  will  not  be  entertained 
abaent  a  detenBinalion  by  the 
Conmission,  the  presiding  ofBoer  or  the 
Atondc  Safety  and  Lioendng  Board,  that 
the  petitian  and/or  request  dwiukl  be 
granted  based  upon  a  balmdng  of  the 
fadors  specified  in  10  CFR  2.714(aXlXQ- 
(▼)  and  2.714(d). 

Arkansas  Powar  ftU|^  Convaay, 
Dodcat  Ne.  50468.  Aikaasas  Nudaw 
One,  Unit2,  Pope  Coanly.  Aikaaaas 

Date  of  amendment  request  May  9, 
1988 

Description  of  amendment  reqveat 
The  amemfanent  dienged  die  Tedudeal 


Specifications  to  increase  the  inaTrimnin 
allowed  drop  time  for  control  element 
assemblies  (control  rods)  from  3.0  to  3.2 
seconds. 

Date  of  issuance:  May  16, 1968 

Effective  date:  May  16, 1988 

Amendment  No.:  84 

Facility  Operating  License  Na  NPF-& 
Amendment  revised  the  Technical 
Specifications. 

Public  comments  requested  as  to 
proposed  no  significant  hazards 
consideration:  No. 

The  Commission's  related  evaluation 
of  the  amendment  finding  of  emergency 
circumstances,  consultation  with  State 
of  Arkansas,  and  final  determination  of 
no  significant  heizards  consideration  are 
contained  in  a  Safety  Evaluation  dated 
May  16, 1968. 

Local  Public  Document  Room 
location:  Tomlinson  Library,  Arkansas 
Technical  University,  Russelville, . 
Arkansas  72801 

Attorney  for  licensee:  Nicholas  S. 
Reynolds,  Esq.,  Bishop,  Liberman.  Cook. 
Purcell  and  Reynolds,  1200  Seventeenth 
Street  NW.,  Washington,  DC  20036 

NRC  Project  Director  Jose  A.  Calvo 

Southern  California  Edison  Company, 
Docket  Na  50-206,  San  Onofre  Nudear 
Generating  Station,  Unit  1,  San  Diego 
County.  California 

Date  of  application  for  amendment 
March  10, 19N38,  as  revised  March  22  and 
29,1988. 

Brief  description  of  amendment  The 
amendment  revised  steam  generator 
tube  plugging  criteria  to  allow  tubes 
with  defects  in  the  rolled  region  of  the 
tube  sheet  to  remain  in  service  until  the 
next  refueling  outage,  provided  that  the 
first  inch  of  rolled  tube  contains  no 
imperfections.  This  amendment  grants 
the  licensee's  request  in  part, 
authorizing  operation  in  the  interim  until 
the  next  refueling  outage.  A  separate 
Notice  addresses  permanent  change  of 
the  Technical  Specifications  relating  to 
steam  generator  tube  plugging  criteria. 

Date  of  issuance:  May  6, 1988 

Effective  date:  May  6, 1988  until  the 
next  refueling  outage 

Amendment  No.:  101 

Provisional  Operating  License  No. 
DPR-13:  Amendment  revised  the 
Technical  Specifications. 

Press  release  issued  requesting 
comments  as  to  proposed  no  significant 
hazards  consideration:  Yes,  April  3, 1988 
Orange  County  (California)  Register 

Comments  received:  No.  The 
Commission's  related  evaluation  of  the 
amendment  finding  of  exigent 
circumstances,  consultation  with  the 
State  of  California  and  final 
determination  of  no  significant  hazards 


consideration  are  contained  in  a  Safety 
Evaluation  dated  May  6,  lOea 

Attorneys  for  licensee:  Charles  R. 
Kocher,  Assistant  General  Counsel,  and 
James  Beoletto,  Esq.,  Southern 
California  Edison  Company,  P.O.  Box 
800,  Rosemead,  California  91770. 

Local  Public  Document  Room 
location:  General  Library,  University  of 
California,  P.O.  Box  19557.  Irvine. 
California  92713. 

NRC  Project  Director:  George  W. 
Knighton 

Dated  at  Rockville,  Maryland,  tliis  26th  day 
of  May.  1988. 

For  the  Nuclear  Regulatory  ComnuBsion 
Dennis  M.  Crutdifleld, 
Director,  Division  of  Reactor  Projects-lII,  IV, 
V  and  Special  Projects  Office  of  Nuclear 
Reactor  Regulation 
Poc.  88-12203  Piled  5-31-88:  8:45  am] 
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POSTAL  SERVICE 

Privacy  Act  of  1974;  Matching 
Program— Poatai  Sarvlca/State  of 
Florida  Office  of  the  Auditor  Genarai 

AQENCV:  United  States  Postal  Service. 
action:  Notice  of  Computer  Matching 
Program — U.S.  Postal  Service/State  of 
Florida  Office  of  the  Auditor  General 

summary:  The  purpose  of  this  document 
is  to  pubUsh  notice  of  the  Postal 
Service's  plan  to  partidpate  as  a  source 
agency  in  a  continuing  computer 
matching  program  to  detect  fivud, 
waste,  and  abuse  in  the  programs  of  Aid 
to  Families  with  Dependent  Children 
(AFDC)  and  food  stamps  administered 
by  the  State  of  Florida.  The  match  will 
compare  the  Postal  Service's  Payroll 
System  tile  (050.020,  Finance  Records- 
Payroll  System)  with  the  file  of 
recipients  of  these  benefits,  as 
maintained  by  the  Division  of  Public 
Assistance  Fraud,  State  of  Florida  Office 
of  the  Auditor  General. 
DATE:  The  first  match  under  this 
continuing  program  is  expected  to  begin 
about  June  1988. 

Ai>ORES8:  Send  any  comments  to  USPS 
Records  Officer,  U.S.  Postal  Service,  475 
L'Enfant  Plaza  SW.,  Room  8121, 
Washington,  DC  20260-50ia  Copies  of 
all  written  comments  will  be  available 
for  inspection  and  photocopying 
between  9:00  a.m.  and  4:00  p.m.  Monday 
through  Friday  at  this  address. 

FOR  FURTHER  INFORMATtON  CONTACT: 

Barbara  Fuller.  Records  Office  (202)  266- 
5161. 

SUPPLEMENTARY  INFORMATION:  On 

January  6, 1987,  the  Postal  Service 
published  notice  (52  PR  480)  of  a  one- 
time computer  match  to  assist  the 


Division  of  Public  Assistance  Fraud, 
State  of  Florida  Office  of  the  Auditor 
General  (F-OAG).  in  its  efforts  to 
identify  postal  employees  in  Florida 
receiving  AFDC  and  food  stamp  benefits 
through  the  State  of  Florida  to  which 
they  were  not  entitied.  The  F-OAG  has 
investigatory  responsibility  for  these 
public  assistance  programs  which  are 
administered  by  the  State  of  Florida 
Department  of  Health  and  Rehabilitative 
Services.  That  match  resulted  in  the 
identification  and  removal  of  several 
employees  from  the  benefit  rolls, 
measures  to  improve  state  agency 
procedures/data,  and  a  recoupment  of 
monies  substantially  in  excess  of  the 
cost  of  the  match.  The  F-OAG  has 
asked  the  USPS  to  conduct  these 
matches  on  an  annual  basis.  The  USPS 
has  agreed  to  participate  in  these 
matches  so  long  as  they  prove  to  be  cost 
effective  and  in  compliance  with  the 
Revised  Supplemental  Guidance  for 
Conducting  Computerized  Matching 
Programs  issued  by  the  Office  of 
Management  and  Budget  (47  FR  21656: 
May  19, 1982).  Set  fordi  below  is  die 
information  required  by  paragraph  5.f.(l) 
of  those  Guidelines.  A  copy  of  this 
notice  has  been  provided  to  both 
Houses  of  Congress  and  the  Office  of 
Management  and  Budget 

Report  of  a  Matching  Program:  U.S. 
Postal  Service  (USPS)  and  State  of 
Florida  Office  of  the  Auditor  General  (F- 
OAG) 

a.  Authority:  39  U.S.C.  404. 

b.  Program  Description:  Under  the 
planned  program,  the  USPS  will  submit 
to  the  F-OAG  a  computer  tape  of  the 
names  and  social  security  accotmt 
numbers  (SSANs)  of  postal  employees 
in  die  State  of  Florida.  The  F-OAG  will 
match  that  tape,  using  name  and  SSAN, 
against  its  tape  of  recipients  of  AFDC 
and  food  stamp  benefits  in  the  State  of 
Florida.  The  purpose  of  this  match  is  to 
identify  postal  employees  who  are 
receiving  benefits  to  which  they  are  not 
entided  under  these  public  assistance 
programs.  In  instances  where  SSANs 
match,  i.e.,  "hits,"  the  USPS  will  disdose 
to  the  F-OAG  the  following  information 
from  its  payroll  file:  name,  SSAN,  date 
of  birth,  home  address,  facility  where 
employed,  and  gross  wage  information. 

"The  validity  of  "matched"  employee/ 
benefit  redpient  information  will  be 
verified  by  the  F-OAG  using  State  of 
Florida  Department  of  Health  and 
Rehabilitative  Services'  (F-HRS)  files. 
Subsequent  actions  may  include  the 
collection  of  outstanding  debts  owed  for 
past  benefit  overpayments;  the 
reduction,  suspension  or  termination  of 
benefit  payments;  and  other  appropriate 
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action  against  those  employees 
fraudulently  receiving  benefits,  but  only 
after  the  individual  has  been  afforded 
due  process.  Where  there  are 
reasonable  grounds  to  believe  there  has 
been  a  violation  of  criminal  law,  the 
matter  may  be  referred  for  Federal  or 
State  prosecution.  Further,  the  USPS 
Inspection  Service  may  participate  in 
the  investigation  of  hits  as  a  result  of 
this  matching  program  and  establish 
investigative  case  files  within  the 
parameters  of  Privacy  Act  system  USPS 
080.010,  Inspection  Requirements 
Investigative  File  System  (last  published 
in  48  FR 10975  of  March  15, 1983). 
Disclosure  of  this  information  is 
authorized  by  routine  use  No.  28  in 
USPS  050.020,  Payroll  System,  most 
recently  published  in  52  FR  6251  of 
March  2. 1987. 

c.  Period  of  the  Match:  The  first  match 
is  expected  to  begin  about  June  1988. 
The  matching  program  will  be 
performed  on  a  continuing,  once-a-year, 
basis  so  long  as  the  program  proves  cost 
effective. 

d.  Security:  The  F-OAG/F-HRS 
personnel  who  perform  and  verify  the 
match  will:  (a)  have  the  only  access  to 
the  USPS  computer  tape;  (b)  use  it  solely 
for  the  purpose  of  the  match  as  officially 
stated  and  for  no  other  purpose;  and  (c) 
safeguard  it  from  imauthorized  access. 
Likewise,  information  on  benefit 
recipients  disclosed  to  the  USPS  will  be 
used  by  authorized  personnel  only  for 
the  purpose  of  the  match  and  for  no 
other  purpose  and  will  be  safeguarded 
from  unauthorized  access.  All 
information  exchanged  as  a  result  of  this 
matching  program  will  be  maintained  in 
locked  file  areas  when  not  in  use. 

e.  Disposition  of  Records:  The  F-OAG 
will  neither  retain  nor  copy  the  tape 
provided  by  the  USPS  and  will  return  it 
to  the  USPS  within  six  months  from  the 
date  of  its  receipt  or  upon  completion  of 
the  actual  computer  run  (comparison), 
whichever  is  sooner.  All  information 
compiled  as  a  result  of  this  matching 
effort  must  be  destroyed  as  soon  as  the 
determination  is  made  that  no  fraud  or 
irregularity  has  occurred. 

f.  Further  Comments:  No  bestowed 
rights,  privileges,  or  benefits  will  be 
terminated  solely  on  the  basis  of  a  "hit" 
or  the  records  provided  by  the  USPS  in 
connection  with  this  program. 

Frad  Egglsstoo. 

Assistant  General  Counsel  Legislative 
Division. 

[FR  Doc  88-12169  Filed  5-31-88;  8:45  am) 
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SECURITIES  AND  EXCHANQE 
COMMISSION    . 


Na  34-25728;  FR*  Na  SR-OTC- 
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SeH  Regulatory  OrganizatkMM; 
DepoeHory  Trust  Co;  Filing  and 
Immediate  Effactlvenees  of  Proposed 
Rule  Change 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("the 
Act"),  15  U.S.C.  788(b)(1),  notice  is 
hereby  given  that  on  April  27, 1988,  the 
Depository  Trust  Company  ("DTC") 
filed  a  proposed  rule  change  to  establish 
fees  for  among  other  things,  its 
underwriting  service  to  distribute  new 
issues  of  medium-term  notes  ("MTN's"). 
The  Commission  is  publishing  this 
notice  to  solicit  comment  on  the  rule 
change. 

DTC  recently  expanded  its  Same-Day 
Funds  Settlement  Service  to  include 
medium-term  notes  as  eligible  corporate 
securities.  Because  of  the  variable  terms 
of  MTN  issues  and  the  short  turnaround 
time  on  MTN  issuances  (fi«quently  they 
settle  on  the  next-day),  DTC  in 
conjunction  with  the  MTN  sales  agents, 
has  developed  a  system  that  provides 
for  book-entry-only  issuance  and 
delivery  of  the  securities.  DTC  states  in 
its  filing  that  the  proposed  fees  are 
based  on  DTC's  costs  of  providing  these 
services.  The  underwriting  fee  will  be 
charged  to  the  sales  agent  or,  in  the 
absence  of  a  sales  agent,  the  issuing 
agent.  These  fees  are  to  be  effective  for 
services  provided  after  March  31, 1988. 

The  propose  establishes  new  fees  for 
the  following  services: 

(1)  Maintenance  of  long  positions;  for 
each  book-entry-only  issue  a  monthly 
charge  of  $0.40  per  issue,  per  month  will 
be  charged; 

(2)  Corporate  issue  underwritings; 
$205.00  plus  $3.00  per  million  with  a 
total  maximum  fee  of  $2,000.00  and  any 
unusual  expenses; 

(3)  Book-entry-only  issues;  $205.00  and 
any  unusual  expenses; 

(4)  Certificates  of  deposit;  $105.00  and 
any  unusual  expenses;  and 

(5)  Medium-term  notes;  $20.00  for  each 
tranche  and  any  unusual  expenses. 

DTC  believes  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  the  Act  in  that  it  has 
adopted  the  proposed  rule  change 
pursuant  to  section  17A(b)(3)(D)  which 
authorizes  it  to  adopt  reasonable  fees 
for  the  services  which  it  provides. 

The  rule  change  has  become  effective 
pursuant  to  section  19(b)(3)(A)  of  the 
Act.  The  Commission  may  summarily 
abrogate  the  rule  change  at  any  time 
within  80  days  of  its  fiUng  if  it  appears 


to  the  Commission  that  abrogation  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act 

You  may  submit  written  comment 
within  21  days  after  notice  is  published 
in  the  Federal  Register.  Please  file  six 
copies  of  your  comment  with  the 
Secretary  of  the  Commission,  Securities 
and  Exchange  Commission,  450  Fifth 
Street  NW.,  Washington,  DC  20549. 
Copies  of  the  submission,  with 
accompanying  exhibits,  and  all  written 
comments,  except  for  material  that  may 
be  withheld  fit)m  the  public  under  5 
U.S.C.  552,  are  available  at  the 
Commission's  Public  Reference  Room, 
450  Fifth  Street  NW.,  Washington,  DC. 
Copies  of  the  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  DTC.  All 
submissions  should  refer  to  File  No.  SR- 
DTC-88-5. 

For  the  Commission,  by  the  Division  of 
Market  Regulation  pursuant  to  delegated 
authority. 

)<n»tfaao  G.  Kati. 

Secretary. 

Dated:  May  20.  lOSa 
(FR  Doc.  88-12206  Filed  5-31-88;  8:45  am] 
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Proposed  Rule  Change  by  Pacific 
Clearing  Corp^  Relating  to  ttie  Number 
of  Directors  Required  To  Serve  on  the 
Board  of  Directors  of  PCC 

Pursuant  to  section  19(b)(1)  of  the 
Seciuities  Exchange  Act  of  1934, 15 
U.S.C.  78s(b)(l),  notice  is  hereby  given 
that  on  April  25, 1988,  the  Pacific 
Clearing  Corporation  ("PCC")  filed  with 
the  Securities  and  Exchange 
Commission  the  proposed  rule  change 
as  described  in  Items  I,  II  and  III  below, 
which  Items  have  been  prepared  by  the 
self-regulatory  organizations.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Orgaiiization's 
Statement  of  the  Terms  of  Substance  of 
the  Prtqiosed  Rule  Change 

The  filing  will  amend  Article  n, 
section  2.2(a)  of  the  Bylaws  of  PCC  to 
reduce  the  minimum  and  the  maximum 
number  of  directors  required  to  serve  on 
the  PCC  Board  of  Directors.  The 
minimum  number  of  directors  required 
shall  be  reduced  from  ten  to  five,  and 
the  maximum  shall  be  reduced  from 
thirteen  to  seven. 


n.  Self-Regubtory  Organizatioa'S 
Statemant  of  the  Purpose  of,  and 
Statutory  Basis  for  the  Piopcised  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change. 
The  text  of  these  statements  may  be 
examined  at  the  places  specified  in  Item 
rv  below.  Tlie  self-regulatory 
organization  has  prepared  summaries, 
set  fqrth  in  sections  (A),  (B)  and  (C) 
below,  of  the  most  significant  aspects  of 
such  statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for  the  Pressed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  reduce  the  number  of 
directors  required  to  serve  on  the  Board 
of  Directors  of  Pacific  Clearing 
Corporation  ("PCC). 

As  Article  II,  section  2.2(a)  now  reads, 
the  minimum  number  of  directors 
required  for  the  Board  is  ten,  and  the 
maximum  is  thirteen.  PCC  has  resolved 
to  reduce  the  minimum  to  five,  and  the 
maximum  to  seven.  In  other  words,  the 
number  of  directors  would  be  between 
five  and  seven,  rather  than  between  ten 
and  thirteen. 

PCC  is  a  wholly  owned  subsidiary  of 
the  Pacific  Stock  Exchcmge  Incorporated 
("PSE").  PCC,  since  its  incorporation, 
offered  its  services  to  all  self-clearing 
broker/dealers  and  banks  who  met  PCC 
requirements.  Thus,  PCC  offered  its 
services  to  approximately  175  broker/ 
dealers  and  banks,  and  78  PSE 
specialists  posts. 

During  1987,  PCC  determined  that  its 
best  interest  would  be  served  by 
repositioning  its  activities,  and  it 
resolved,  (a)  to  reduce  its  customer  base 
and,  (b)  to  reduce  the  scope  of  the 
services  it  provided. 

PCC  now  offers  clearing  services  to 
approximately  74  PSE  specialists  posts, 
and  only  with  respect  to  ex-clearing 
transactions,  i.e.,  transactions  not 
cleared  by  National  Securities  Clearing 
Corporation  ("NSCC*). 

The  substantial  reduction  in  the 
activities  of  PCC  warrants  a  similar 
reduction  in  its  directorship. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  PCC  does  not  believe  that  the 
proposed  rule  change  imposes  a  burden 
on  competition. 


(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

Comments  on  the  proposed  rule 
change  were  neither  solicited  nor 
received. 

ni.  Date  of  Effectiveness  of  die 
Proposed  Rule  Change  and  Timing  for 
Commisrion  Action 

Within  35  days  of  the  date  of  the 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period:  (i) 
As  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding:  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change;  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street  NW., 
Washington.  DC  20549.  Copies  of  the 
submission,  aU  subsequent  amendments, 
all  written  conmiunications  relating  to 
the  proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the  provisions 
of  5  U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street  NW.,  Washington,  DC. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned,  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  June  22, 1988. 

For  the  Ck>mmission  by  the  Division  of 
Maricet  Regulatioa  pursuant  to  delegated 
authority.  • 

Jonathan  G.  Katz, 

Secretary. 
May  24, 196a 

[FR  Doc.  88-12209  Filed  5-31-88;  8:46  am] 
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Proposed  Ride  Change  by  Pacific 
Socurltlsa  Deposit  Trust  Corp4 
Rotating  to  tho  Number  of  Dirsctors 
Roquirsd  To  Ssrvs  on  ttw  Board  of 
Dirsctors  of  PSDTC 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  76s(b)(l),  notice  is  hereby  given 
that  on  April  25, 1988,  the  Pacific 
Securities  Deposit  Trust  Corporation 
("PSDTC')  filed  with  the  Securities  and 
Exchange  Commission  the  proposed  rule 
change  as  described  in  Items  L  II  and  in 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organizations.  The 
Commission  is  publishing  this  notice  to 
soUcit  comments  on  the  proposed  rule 
change  bom  interested  persons. 

I.  Self-Regidatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  filing  will  amend  Article  II. 
section  2.2.(a)  of  the  Bylaws  of  the 
PSDTC  to  reduce  the  minimum  and  the 
maximum  number  of  directors  required 
to  serve  on  the  PSDTC  Board  of 
Directors.  The  minimum  number  of 
directors  required  shall  be  reduced  from 
ten  to  five,  and  the  maximum  shall  be 
reduced  from  thirteen  to  seven. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change. 
The  text  of  these  statements  may  be 
examined  at  the  places  specified  in  Item 
IV  below.  The  self-regulatory 
organization  has  prepared  summaries, 
set  forth  in  sections  (A),  (B)  and  (C) 
below,  of  the  most  significant  aspects  of 
such  statements. 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  reduce  the  number  of 
directors  required  to  serve  on  the  Board 
of  Directors  of  Pacific  Securities  Deposit 
Trust  Corporation  ("PSDTC"). 

As  Article  D,  section  2.2.(a)  now 
reads,  the  minimum  number  of  directors 
required  for  the  Board  is  ten,  and  the 
maximum  is  thirteen.  PCC  has  resolved 
to  reduce  the  minimum  to  five,  and  the 
maximum  to  seven.  In  other  words,  the 
number  of  directors  would  be  between 
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five  and  seven,  rather  than  between  ten 
and  thirteen. 

PSDTC  is  a  wholly  owned  subsidiary 
of  the  Pacific  Stock  Exchange 
Incorporated  ("PSE").  PSDTC.  since  its 
incorporation,  o^ered  its  services  to  all 
self-clearing  broker/dealers  and  banks 
who  met  PSDTXD  requirements.  Thus, 
PSDTC  offered  its  services  to 
approximately  175  broker/dealers  and 
banks,  and  78  PSE  specialists  posts. 

During  1987,  PSDTC  determined  that 
its  best  interests  would  be  served  by 
repositioning  its  activities,  and  it 
resolved,  (a)  to  reduce  its  customer  base 
and,  (b)  to  reduce  the  scope  of  the 
services  it  provided. 

PSDTC  now  offers  depository  services 
to  approximately  74  PSE  specialists 
posts  and  only  with  respect  to  ineligible 
securities,  i.e.,  securities  not  eligible  for 
deposit  at  Depository  Trust  Company. 

The  reduction  in  the  activities  of 
PSDTC  warrants  a  similar  reduction  in 
its  directorship. 

(B)  Self-Regulatory,  Organization 's 
Statement  on  Burden  on  Competition 

PSDTC  does  not  believe  that  the 
proposed  rule  change  imposes  a  burden 
on  competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

Comments  on  the  profmsed  rule 
change  were  neither  solicited  nor 
received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  llmtng  for 
Commission  Action 

Within  35  days  of  the  date  of  the 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period:  (i) 
As  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding;  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change:  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 


IV.  Solidtation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  wiUi  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments. 


all  written  communications  relating  to 
the  proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the  provisions 
of  5  U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
450  Fifth  Street  NW..  Washington.  DC. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  June  22. 198& 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G.  Katx. 
Secretary. 
[FR  Doc.  88-12210  Filed  5-31-88;  8:45  am] 
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Application  and  Opportunity  for 
Hearing;  US  Air,lnc 

May  25,  ISSa 

Notice  is  hereby  given  that  US  Air, 
Inc.  (the  "Company")  has  filed  an 
application  under  clause  (ii)  of  section 
310(b)(1)  of  the  Trust  Indenture  Act  of 
1939  (the  "Act")  for  a  finding  by  the 
Securities  and  Exchange  Commission 
(the  "Commission")  that  the  trusteeship 
of  Meridian  Trust  Company  (the 
"Bank")  under  eighteen  indentures 
between  the  Company  and  the  Bank, 
eight  dated  as  of  May  16, 1988  (the  "May 
Indentures"),  four  dated  as  of  March  1. 
1988  (the  "March  Indentures")  and  six 
dated  as  of  November  30, 1987  (the 
"November  Indentures"),  each  of  which 
were  heretofore  qualified  under  the  Act 
(collectively,  the  "Indentures"),  is  not  so 
likely  to  involve  a  material  conflict  of 
interest  as  to  make  it  necessary  in  the 
public  interest  or  for  the  protection  of 
investors  to  disqualify  the  Bank  &om 
acting  as  trustee  under  any  one  of  the 
Indentures. 

Section  310(b)  of  the  Act  provides  in 
part  that  if  a  trustee  under  an  indenture 
qualified  under  the  Act  has  or  shall 
acquire  any  conflicting  interest  (as 
defined  in  the  section),  it  shall  within 
ninety  days  after  ascertaining  that  it  has 
such  conflicting  interest,  either  eliminate 
such  conflicting  interest  or  resign. 
Subsection  (1)  of  that  section  provides, 
with  certain  exceptions  stated  thereien, 
that  a  trustee  under  a  qualified 
indenture  shall  be  deemed  to  have  a 
conflicting  interest  if  such  trustee  is 
trustee  under  another  indenture  of  the 
same  obligor. 


The  Company  alleges: 

(1)  Pursuant  to  the  May  Indentures, 
the  Company  will  issue  $166,400,000 
aggregate  principal  amount  of  its 
Equipment  Trust  Certificates  (the  "May 
Certificates"),  Series  A-L  (the  "May 
Series"),  respectively.  Series  A-L  will  be 
issued,  each  under  a  May  Indenture,  in 
the  principal  amount  of  $20,800,000.  The 
May  Certificates  were  registered  under 
the  Securities  Act  of  1933  (the  "1933 
Act")  and  the  May  Indentures  were 
qualified  under  the  Act 

(2)  Pursuant  to  the  March  Indentures, 
the  Company  has  issued  $78,498,000 
aggregate  principal  amount  of  its 
Equipment  Trust  Certificates  (the 
"March  Certificates"),  Series  A-D  (the 
"March  Series").  Series  A  and  B  have 
been  issued,  each  under  a  March 
Indenture,  in  the  principal  amount  of 
$19,828,000.  Series  C  and  D  have  been 
issued,  each  under  a  March  Indenture,  in 
the  principal  amount  of  $19,421,000.  The 
March  Certificates  were  registered 
under  the  1933  Act  and  the  March 
Indentures  were  qualified  under  the  Act. 

(3)  Pursuant  to  the  November 
Indentures,  the  Company  has  issued 
$124,800,000  aggregate  principal  amount 
of  its  Equipment  Trust  Certificates  (the 
"November  Certificates"),  Series  A-F 
(the  "November  Series").  A  Series  has 
been  issued  under  each  November 
Indenture  in  the  principal  amount  of 
$20,800,000.  The  November  Certificates 
were  registered  under  the  1933  Act  and 
the  November  Indentures  were  qualified 
under  the  Act  (Collectively,  the  May 
Certificates,  the  March  Certificates  and 
the  November  Certificates  are  referred 
to  herein  as  the  "Certificates"  and  the 
May  Series,  the  March  Series  and  the 
November  Series  are  referred  to  herein 
as  the  "Series.") 

(4)  There  is  no  default  under  any  of 
the  Lfidentures.. 

(5)  The  Company's  obligations  with 
respect  to  each  Series  of  Certificates  are 
and  will  be  secured  under  separate 
Indentures  by  separate  security  interests 
in  separate  and  distinct  property. 

(6)  Such  differences  as  exist  among 
the  Indentures  referred  to  herein  and  the 
respective  obligations  of  the  Company 
as  obligor  are  not  so  likely  to  involve  a 
material  conflict  of  interest  as  to  make  it 
necessary  in  the  public  interest  or  for 
the  protection  of  investors  to  disqualify 
the  Bank  from  acting  as  Trustee  under 
any  of  the  Indentures. 

The  Company  has  waived  notice  of 
hearing,  hearing  and  any  and  all  rights 
to  spedfy  procedures  under  the  Rules  of 
Practice  of  the  Commission  in 
connection  v^th  this  matter. 

For  a  more  detailed  statement  of  the 
matters  of  fact  and  law  asserted,  all 


persons  are  referred  to  the  application 
which  is  on  file  in  the  Offices  of  the 
Commission's  Public  Reference  Section. 
File  Number  22-18373. 450  Fifth  Sti«et 
NW.,  Washington.  DC  20549. 

Notice  is  further  given  that  any 
interested  persons  may,  not  later  than 
June  18, 1988,  request  in  writing  that  a 
hearing  be  held  on  such  matter  stating 
the  nature  of  his  interest  the  reasons  for 
such  request  and  the  issues  of  law  or 
fact  raised  by  such  application  w^ch  he 
desires  to  controvert  or  he  may  request 
that  he  be  notified  if  the  Commission 
orders  a  hearing  thereon.  Any  such 
request  should  be  addressed:  Secretary, 
Securities  and  Exchange  Commission. 
450  Fifth  Street  NW.,  Washington.  DC 
20549.  At  any  time  after  said  date,  the 
Conunission  may  issue  an  order  granting 
the  application,  upon  such  terms  and 
conditions  as  the  Commission  may  deem 
necessary  or  appropriate  in  the  public 
interest  and  for  the  protection  of 
investors,  unless  a  hearing  is  ordered  by 
the  Commission. 

For  the  Commission,  by  the  Division  of 
Corporation  Finance,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  88-12211  Filed  5-31-48;  8:45  am] 
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Equitabto  Capital  Partners,  LP^  at  at; 
Application 

May  la  1988. 

AQENCv:  Securities  and  Exchange 

Commission  ("SEC'). 

ACTION:  Notice  of  application  for 

exemption  under  the  Investment 

Company  Act  of  1940  (the  "1940  Act"). 

Applicants:  Equitable  Capital 
Partners,  LP.  (the  "Enhanced  Yield 
Fund"),  Equitable  Capital  Partners 
(Retirement  Fund),  LP.  (the  "Enhanced 
Yield  Retirement  Fund")  (each  a 
"Partnership"  and  collectively  the 
"Partnerships")  and  Equitable  Capital 
Management  Corporation  ("Equitable 
Capital"). 

Revelant  1940  Act  Sections: 
Exemption  requested  tmder  section  6(c) 
from  die  provisions  of  sections  2(a)(19) 
and  2(a)(3)(D)  of  die  1940  Act 

Summary  of  Application:  Applicants 
seek  an  order  determining  that  (i)  the 
Independent  General  Partaers  (as 
hereinafter  defined)  of  each  Partnership 
are  not  "interested  persons"  of  such 
Partnership  or  of  Equitable  Capital  by 
reason  of  being  general  partners  of  the 
Partnership  and  co-partners  of  Equitable 
Capital,  (ii)  the  Independent  General 


Partners  of  a  Partnership  will  not  be 
deemed  to  be  "interested  persons"  of 
such  Partnership  by  virtue  of  their 
service  as  Independent  General  Partners 
of  the  other  Partnership,  and  (iii) 
persons  who  become  limited  partners 
(the  "Limited  Partners")  of  a  Partnership 
who  own  less  than  5%  of  the  limited 
partnership  interests  in  such  Partnership 
will  not  be  "affiliated  persons"  of  the 
Partnership  or  any  of  its  other  partners 
solely  by  reason  of  their  status  as 
Limited  Partners. 

Filing  Dates:  The  application  was 
filed  on  February  1, 1988  and  amended 
on  May  13. 1988. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  p.m.,  on 
June  8, 1988.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest  &e  reason  for  the  request  and 
the  issues  you  contest  Serve  the 
Applicants  with  the  request  personally 
or  by  mail  and  also  send  it  to  the 
Secretary  of  the  SEC.  along  with  proof 
of  service  by  affidavit  or,  for  lawyers, 
by  certificate.  Request  notification  of  the 
date  of  a  hearing  by  writing  to  the 
Secretary  of  the  SEC. 

ADORCSSES:  Secretary,  SEC,  450  SUi 
Street  NW.,  Washington,  DC  20549. 
Applicants,  1285  Avenue  of  the 
Americas,  New  York,  New  York  10019, 
Attention:  James  P.  Pappas,  Esq. 

FOR  FURTHER  INFORMATKM  CONTACT 

James  E.  Banks.  Staff  Attorney  (202) 
272-2190.  or  Brion  R.  Thompson,  Special 
Counsel  (202)  272-3016  (Division  of 
Investment  Management  Office  of 
Investment  Company  Regulation). 

•UPPLEMENTARY  INFORMATION: 

Following  is  a  summary  of  the  above 
referenced  application;  the  complete 
application  is  available  for  a  fee  bom 
either  the  SEC's  Public  Reference 
Branch  in  person  or  the  SEC's 
commercial  copier  (800)  231-3282  (in 
Maryland  (301)  258-4300). 

Ai^licants'  Representations 

1.  Each  Partnership  is  a  recentiy- 
formed  limited  partnership  organized 
under  Delaware  law.  Each  Partnership 
has  elected  to  be  a  business 
development  company  and.  therefore. 
wiU  be  subject  to  sections  S5  through  65 
of  the  1940  Act  and  to  those  sections  of 
the  1940  Act  made  applicable  to 
business  development  companies  by 
section  59  thereof.  The  Partnerships  will 
terminate  no  later  than  September  30, 
1998  or  10  years  from  the  final  closing,  if 


later,  unless  extended  for  up  to  two 
additional  one-year  periods. 

2.  The  Partnerships  filed  a  joint 
registration  statement  on  Form  N-2  (File 
No.  33-20093)  under  the  Securities  Act 
of  1933  with  respect  to  an  aggregate 
offering  by  the  Partnerships  of  up  to 
300.000  units  of  limited  partnership 
interest  in  the  Partnerships  (coUeqtively. 
for  both  Partnerships,  the  "Units"). 
Merrill  Lynch.  Pierce,  Fenner  ft  Smith 
Incorporated  will  act  as  the  selling  agent 
for  the  Units  on  a  "best  efforts"  basis. 

3.  The  General  Partners  of  each 
Partnership  will  consist  initially  of  three 
(and  in  the  futiue  may  be  increased  to 
nine]  Independent  General  Partners 
(defined  to  be  individuals  who  are 
natural  persons  and  who  are  not 
"interested  persons"  of  such  Partnership 
within  the  meaning  of  the  1940  Act)  and 
Equitable  Capital,  as  managing  general 
partner  (the  "Managing  General 
Partner").  A  majority  of  the  General 
Partners  must  be  Independent  General 
Partners.  Each  Partnership  Agreement 
provides  that  if  at  any  time  the  number 
of  Independent  General  Partners  is  less 
than  a  majority  of  the  General  Partners, 
then  within  90  days  thereafter,  the 
remaining  Independent  General  Partners 
shall  designate  and  admit  one  or  more 
Independent  General  Partners  so  as  to 
restore  the  number  of  Independent 
General  Partners  to  a  majority  of  the 
General  Partners.  The  Managing 
General  Partner  will  be  responsible  for 
purchasing  investments  for  a 
Partnership  which  have  been  approved 
by  the  Independent  General  Partners, 
for  providing  administrative  services  to 
the  Partnership  and  for  the  admission  of 
additional  or  assi^ee  Limited  Partners 
to  the  Partnership.  Equitable  Capital,  as 
Managing  General  Partner,  may 
subcontract  with  a  third  party  for  the 
provision  of  administrative  services  to 
the  Partnerships.  Equitable  Capital  will 
also  act  as  the  investment  adviser  to 
each  Partnership  pursuant  to  an 
investment  advisory  agreement  (the 
"Advisory  Agreement")  between 
Equitable  Capital  and  each  Partnerahip. 
Under  each  Advisory  Agreement 
Equitable  Capital  will  be  responsible  for 
the  identification  of  all  investments  to 
be  made  by  the  respective  Partnership 
and  will  perform  other  functions  carried 
out  by  the  investment  adviser  to  a 
business  development  company. 
Equitable  Capital,  an  indirect  wholly 
owned  subsidiary  of  The  Equitable  Life 
Assurance  Society  of  the  United  States, 
is  a  registered  investment  adviser  under 
the  Investment  Advisers  Act  of  1940  (the 
"Advisers  Act"). 

4.  Each  Partnership  will  be  managed 
solely  by  the  Independent  General 


I 
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Partners  thereof,  except  with  regard  to 
those  specific  activities  of  such 
Partnership  for  which  Equitable  Capital, 
in  its  capacity  as  the  Managing  General 
Partner  or  as  the  investment  adviser  of 
soch  Partnership,  will  be  responsible. 
The  tndependent  General  Partners  of  a 
Partnership  will  provide  erverall 
guidance  and  supervision  of  Partnership 
operations  and  will  perform  the  same 
functions  as  directors  of  a  corporation. 
The  Independent  General  Partners  wiU 
assume  the  responsibilities  and 
obligations  imposed  by  die  19W  Act  and 
the  regniations  thereunder  on  the  non- 
interested  directors  of  a  registered 
investment  company. 

5.  The  Limited  Partners  of  a 
Partnership  have  no  right  to  control  such 
Partnership's  busiaesa.  but  may  exercise 
certain  rights  and  powers  of  a  Limited 
Partner  under  the  Partnership 
Agreement  inrinding  voting  rights  and 
the  giving  of  consents  and  approvals 
provided  for  in  such  Partnership       | 
A^eemenL  limited  Partners  will  be' 
afforded  all  voting  rights  required  by  the 
1940  Act.  It  is  the  opinion  of  oonnsei  to 
the  Partnership.  «vltich  is  relying  on  the 
opinion  of  Delaware  counsel,  diat  the 
existence  o(  these  voting  rights  does  not 
subfect  the  Liaiited  Partners  to  liability 
as  General  Partners  under  Hie  Revised 
Uniform  Limited  Partnership  Act  of  the 
State  of  Delaware.  In  addition,  eadi 
Partnership  Agreement  will  obligate  the 
General  Partners  of  sacfa  Partnership  to 
take  all  such  action  which  may  be 
necessary  or  appropriate  to  protect  the 
limited  liability  of  die  Limited  Partners. 
An  insurance  policy  to  provide  coverage 
to  persons  who  become  Limited  Partaers 
in  the  Partnerships  has  not  been 
obtained.  The  Indepdentent  General 
Partners  of  each  Partfiership  will  renew 
periodically  the  question  of  the 
appropriateness  of  obtaining  an  errors 
and  omissions  insurance  policy  fat  the 
Partnership. 

Apphcants '  Legal  Analysis 

1.  Applicants  request  that  each 
Partnership  and  the  Independent 
General  Partners  of  each  Partnecship  be 
exempted  from  the  provisions  of  sei^on 
2(a)(19)  of  the  1940  Act  to  the  extent  that 
the  Independent  General  Partners  would 
otherwise  be  deemed  to  be  "interested 
persons"  of  a  Partnership  or  of  Equitable 
Capital  as  the  Managing  General 
Partner  and  investment  adviser  of  a 
Partner^p  because  such  Independent 
General  Partners  are  general  partners  of 
a  Partnership  and  "co-partners"  of 
Equitable  Capital.  Each  Partnership  has 
been  structured  so  that  die  Independent 
General  Partners  are  the  functional 
equivalents  of  the  non-interested 
directors  of  an  incorporated  investment 


company.  Section  2(aKl9)  of  the  1940 
Act  excludes  from  die  definition  of 
"interested  persons"  of  an  investment 
company  those  individuals  who  would 
be  "interested  persons"  solely  because 
they  are  directors  of  an  investment 
company,  but  thare  is  no  equivalent 
exception  for  partners  of  an  investment 
company. 

2.  Tlie  Independent  General  Partners 
of  a  Partnership  may  be  deemed  to  be 
"interested  persons"  of  such  Partnership 
by  virtue  of  dieir  service  as  Independent 
General  Partners  of  the  other 
Partnership.  Applicants  believe  that 
service  by  the  same  individuals  as 
Independent  General  Partners  of  both 
Partnerships,  a  relationship  similar  to 
one  in  which  an  individoal  serves  as  a 
director  of  multiple  investment 
companies  in  the  same  complex,  will  be 
beneficial  to  both  Partnerships.  Hius. 
Apphcants  further  request  that  the 
Independent  General  Partners  of  each 
Partnership  be  exempted  from  the 
provisions  of  section  2(a)(ig)  to  the 
extent  that  they  would  otherwise  be 
deemed  to  be  "interested  persons"  of    ' 
such  Partnership  solely  by  virtue  of  dieir 
service  as  Independent  General  Partners 
of  the  other  Partiiership. 

3.  Applicants  request  further  that 
under  section  2(aK3)(D)  of  die  1940  Act 
any  Liaiited  Partner  owning  less  than  5% 
of  the  Units  of  a  Partnership  not  be 
deemed  an  "affiliated  person"  of  such 
Partnership,  any  other  Limited  Partner, 
any  of  the  Independent  General  Partners 
or  Equitable  Capital  merely  because 
such  Limited  Partner  is  a  partner  of  the 
Partnership  or  a  partner  with  any  of 
such  other  persons  in  the  Partnership. 
Since  such  Limited  Partners  have  no 
exlcusion  under  the  Act  comparable  to 
that  provided  under  section  2(a)(3}  to 
corporate  shareholders  widi  less  than  a 
5%  ownerriiip  interest,  die  requested 
relief  will  place  investments  in  the 
Partnerships  on  a  footing  more  equal 
with  investments  in  business 
development  companies  organized  as 
corporationa. 

4.  Applicants  submit  that  the  request 
for  an  order  exempting  the  Independent 
General  Partners  (A  e«:h  Partnership 
from  the  provisions  of  section  2(a)(19) 
and  certain  Limited  Partners  from  the 
provisions  of  section  2(a)(3)(D)  of  the 
1940  Act  is  consistent  widi  the 
proviaioos,  policies  and  puiposes  of  the 
1940  Act 

Applicants '  Conditions 

If  the  requested  order  is  granted. 
Applicants  agree  to  the  following 
conditons: 

1.  Applicants  agree  that  the 
Partnerships  will  be  structured  so  that 
the  Independent  General  Partners  are 


the  functional  equivalents  of  the  non- 
interested  directors  of  an  incoiporated 
investment  company  registered  under 
die  1940  Act 

2.  Under  each  Partnership  Agreement 
a  Partnersfai{>  is  autiwrised  to  make  in- 
kind  distributions  of  portfolio  securities 
to  its  Partners.  Applicants  a^ee  not  to 
make  any  in-kind  distributions  of 
securities  to  Partners  of  a  Partnership 
until  such  Partnership  has  either 
obtained  a  no-action  letter  from  the  staff 
of  the  SEC  or.  alternatively,  has 
obtained  «m  order  pursuant  to  section 
206A  of  the  Advisers  Act  permitting 
such  distribution. 

3.  Applicants  will  obtain  an  opinion  of 
counsel  satisfactory  to  the  Independent 
General  Partners  of  each  Partnership 
that  the  distributions  and  allocations  to 
the  Managing  General  Partner  of  each 
Partnership  can  be  paid  in  accordance 
with  section  205  of  the  Advisers  Act 
Applicants  do  not  request  SEC  review  or 
approval  of  such  opinion  letter. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
aatbority. 
SUiley  E.  HoUis. 
Assistant  Secretary. 
[FR  Doc  88-12276  Filed  &-31-88: 8:45  am) 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

[C6DSS-039] 

Chemical  Traneportation  Advisory 
Committee  Meeting 

AOENCV:  Coast  Guard,  DOT. 
action:  Notice  of  Meeting. 

summary:  Pursuant  to  section  10(aK2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463;  5  U.S.C.  App.  I),  notice  is 
hereby  given  of  a  meeting  erf  the 
Chemical  Transportation  Advisory 
Committee  (CTAC).  The  meeting  will  be 
held  on  Friday.  Jidy  22, 1968  in  Room 
2415,  U.S.  Coast  Guard  Headquarters, 
2100  Second  Stieet  SW.,  Washington. 
DC.  The  meeting  is  scheduled  to  begin  at 
9:30  ajn.  and  end  at  4:00  pjn. 
The  agenda  for  the  meeting  follows: 

1.  Call  to  order. 

2.  Introduction  of  CTAC/USCG 

Members 

3.  Opening  Remarks 

4.  U.S.  Coast  Guard  Initiatives 

5.  Presentation  of  New  Members 

6.  Committee  Activities 

7.  Report  of  the  Subcommittee  on  Vapor 

Control 


8.  Report  of  the  Subcommittee  on 

Marine  Occupational  Safety  and 
Healdi 

9.  Report  of  the  Subcommittee  on  Tank- 

Filling  Limits 
la  Report  on  Survey  of  Tank  Vent 
Requirements 

11.  Future  Subcommittee  Tasks 

12.  Coast  Guard  Presentations: 

a.  International  Activities 

b.  IMO  Subcommittee  on  Bulk 
Chemicals 

c.  IMO  Subcommittee  on  The  Carriage 
of  Dangerous  Goods 

d.  IMO  Subcommittee  on  Containers 
and  Cargos 

13.  Other  Business 

14.  Closing  Remarks 

15.  Adjournment 

Attendance  is  open  to  the  public. 
Members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  oral  statements 
should  notify  the  Executive  Director  of 
CTAC  no  later  than  the  day  before  the 
meeting.  Any  member  of  the  public  may 
present  a  written  statement  to  the 
Committee  at  any  time. 

FOR  FURTHER  INFORMATION  CONTACT 

Commander  R.  W.  Tanner.  U.S.  Coast 
Guard  Headquarters  (G-^dTH-l),  2100 
Second  Street  SW.,  Washington,  DC. 
20593.  (202)  287-1577. 

Dated:  May  24.  ig8& 
)J).Sipes, 

Rear  Admiral.  U.S.  Coast  Guard  Chief,  Office 
of  Marine  Safety,  Security  and  Environmental 
Protection. 

[FR  Doc.  88-12149  Filed  5-31-86: 8:45  am] 
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National  Highway  Traffic  Safety 
Administration 

Petition  for  Exemption  From  the 
Vehicle  Theft  Prevention  Standard 

agency:  National  Highway  Traffic 
Safety  Adminisb^tion  (NHTSA),  DOT. 
ACTION:  Grant  of  petition  for  exemption. 


;  This  notice  grants  the  petition 
by  Saab-Scania  of  America,  Inc.  (Saab) 
for  an  exemption  from  thfe  parts-marking 
requirements  of  the  vehide  theft 
prevention  standard  for  die  Saab  9000 
car  line.  The  agency  grants  this 
exemption  under  section  605  of  the 
Motor  Vehicle  Information  and  Cost 
Savings  Act.  The  agency  has  determined 
that  the  antitheft  device  which  the 
petitioner  intends  to  install  on  this  line 
as  standard  equipment  is  likely  to  be  as 
effective  in  reducing  and  deterring 
motor  vehicle  theft  as  woidd  compliance 
with  the  parts  marking  requirements. 


date:  The  exemption  granted  by  this 
notice  will  become  effective  beginning 
with  the  1980  model  year. 

SUPKEMENTARY  INFORMATION:  This 
agency  received  a  submission  dated 
December  21, 1987  from  Saab-Scania  of 
America,  Inc.  (Saab)  seeking  an 
exemption  from  the  parts  marking 
requirements  of  the  vehicle  theft 
prevention  standard  (49  CFR  Part  541), 
pursuant  to  the  requirements  of  49  CFR 
Part  543,  Petitions  for  Exemption  From 
the  Vehicle  Theft  Prevention  Standard. 
NHTSA  believed  that  Saab  did  not 
sufficienUy  address  reasons  for  Saab's 
belief  that  the  antidieft  device  will  be  as 
effective  in  reducing  and  deterring 
motor  vehicle  theft  as  compliance  with 
the  parts-marking  requirements  of  Part 
541.  On  January  19, 1988,  Saab  was 
contacted  and  asked  to  provide  the 
supplemental  information.  NHTSA 
received  the  required  supplemental 
information  on  January  27, 1988. 

The  agency  reviewed  the  December 
21, 1987  and  January  27, 1988 
submissions  and  concluded  that 
together,  they  constituted  a  complete 
petition.  Accordingly,  January  27, 1988  is 
the  date  on  which  the  statutory  120  day 
period  for  processing  Saab's  petition 
began.  The  agency  further  decided  to 
grant  the  company's  request  under  49 
CFR  Part  512  to  beat  new  product  plans 
for  Model  Year  1989  and  certain  design 
specifications  as  confidential  business 
information. 

In  its  petitioa  Saab  described  a  Saab 
9000  antidieft  system  Uiat  is  activated 
by  locking  the  driver's  door  with  the 
same  key  used  for  the  ignition  switch. 
The  ignition  key  is  designed  so  that  the 
Saab  9000  door  locks  are  difficult  to 
pick.  Once  armed,  the  antitheft  alarm 
system  is  triggered  by  vehicle  motion- 
vibration  or  when  an  attempt  is  made  to 
open  any  passenger  door  or  the  engine 
compartment  hooid.  When  triggered,  the 
alarm  activates  a  loud  siren  and  flashes 
the  front  and  rear  parking  lamps.  Ilie 
vehicle's  engine  starting  system  is  also 
disabled.  A  special  antitheft  system  for 
Saab  9000  radios  is  also  provided. 

Based  on  substantial  evidence,  the 
agency  has  determined  that  installing 
Saab's  device  in  the  Saab  9000  car  line 
is  likely  to  be  as  effective  in  reducing 
and  deterring  vehicle  theft  as*^ 
compliance  with  the  Part  541  maiking 
requirements.  This  determination  is 
based  on  the  Information  Saab 
submitted  with  its  petition  and  on  other 
available  information.  The  agency 
believes  that  the  device  will  pro^de  the 
types  of  performance  listed  in 
S  543.6(a)(3):  promoting  activation; 
attracting  attention  to  unauthorized 
entries;  preventing  defeat  or 


circumventing  of  the  device  by 
imauthorized  persons;  preventing 
operation  of  the  vehicle  by  unauthorized 
entrants:  and  ensuring  the  reliability  and 
durability  of  the  device. 

As  required  by  section  605(b)  of  the 
statute  and  49  CFR  543.6(a)(4),  die 
agency  also  finds  that  Saab  has 
provided  adequate  reasons  for  its  belief 
that  the  antitheft  device  will  reduce  and 
deter  theft  This  conclusion  is  based  on 
the  information  Saab  provided  on  its 
device.  This  information  included  a 
description  of  reliability  and  functional 
test  procedures  prescribed  by  Saab's 
engineering  department  for  the  antitheft 
system  and  its  components.  Saab  noted 
also  that  the  function  and  design  of  its 
antitheft  device  are  almost  identical  to 
those  of  other  devices  that  the  agency 
has  considered  likely  to  be  at  least  as 
effective  as  complying  with  Part  541 
would  be. 

The  agency  notes  that  the  limited  and 
apparendy  conflicting  data  on  the 
effectiveness  of  the  pre-standard  parts-' 
marking  programs  make  it  difficult  at 
this  early  stage  of  the  theft  standard's 
implementation  to  compare  the 
effectiveness  of  an  antitheft  device  with 
the  effectiveness  of  compliance  with  the 
theft  prevention  standard.  The  statute 
clearly  requires  such  a  comparison, 
which  the  agency  has  made  on  the  basis 
of  the  limited  data  available. 

NHTSA  notes  that  if  Saab  wishes  in 
the  future  to  modify  the  device  on  which 
this  exemption  is  based,  the  company 
may  have  to  submit  a'  petition  to  modify 
the  exemption.  Section  543.7(d)  states 
that  a  Part  543  exemption  applies  only  to 
vehicles  that  belong  to  a  line  exempted 
under  this  Part  and  equipped  with  the 
antitheft  device  on  which  the  line's 
exemption  was  based.  Further 
S  543.9(c)(2)  provides  for  the  submission 
of  petitions  "(t)o  modify  an  exemption  to 
permit  the  use  of  an  antitheft  device 
similar  to  but  differing  from  the  one 
specified  in  that  exemption." 

The  agency  wishes  to  minimize  the 
administrative  burden  which 
S  543.9(c)(2)  could  place  on  exempted 
vehicle  manufacturers  and  itself.  The 
agency  did  not  intend  in  drafting  Part 
543  to  require  the  submission  of  a 
modification  petition  for  every  change  in 
the  components  or  design  of  an  antitheft 
device.  The  significance  of  many  such 
changes  could  be  de  minimus. 
Therefore,  NHTSA  suggests  that  if  Saab 
contemplates  making  any  changes  the 
effects  of  which  might  be  characterized 
as  de  minimus,  then  the  company  should 
consult  the  agency  before  preparing  and 
submitting  a  petition  to  modify. 

(15  U.S.C  2025.  delegation  of  authority  at  49 
CFR  1.50) 
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Issued  on:  May  2a,  1988. 
DiaiM  K.  Slaed. 

Administrator. 

[FR  Ooc  88-12227  Filed  5^31-88;  8:45  am] 

BHJJNQ  COOC  4t10-«»-M 


UNITED  STATES  INFORIIATION 
AGENCY 


uiMiiB  piuyiaDi  Tor  piivaw  fK>t*Tor- 
InSapportof 
Educational  and  Guttural 
Activities 

The  United  States  Information  Agency 
(USIA)  announces  a  program  of 
selective  assistance  and  limited  grant 
suppOTt  to  non-pfoRt  activities  of  United 
States  institutions  and  organizations  in 
the  Private  Sector.  The  program  is 
designed  to  increase  mutual 
understanding  between  the  people  of  the 
U.S.  and  other  countries  and  to 
strengthen  the  ties  which  unite  our 
societies.  The  information  collection 
involved  in  this  solicitation  is  covered 
by  0MB  Clearance  Number  3116-0175. 
entitled  "A  Grants  Program  for  Private. 
Non-Profit  Organizations  in  Support  of 
International  Educational  and  Cultural 


Activities,"  announced  in  the  Federal 
Ragistar  June  3. 1967. 

Private  sector  organizations  interested 
in  working  cooperatively  with  USIA  on 
the  following  concept  are  encouraged  to 
so  indicate: 

The  American  Political  Proceat: 
International  Trade:  The  Office  of 
Private  Sector  Programs  will  assist  in 
supporting  a  14-day  study  tour  to  bring  a 
delegation  of  trade  officials  and 
parliamentary  leaders  bam  several 
Western  European  countries  to  the 
United  States.  This  program  will 
highlight  the  nature  of  the  American 
political  process  using  trade-related 
issues  as  case  studies.  It  will  take  fiiaoe 
in  late  fall  of  1988  or  early  spring  of  1989 
and  include  travel  to  Washington,  DC 
and  two  other  locations. 

USIA  is  most  interested  in  working 
with  organizations  that  show  promise 
for  innovative  and  cost-effective 
programming:  and  with  oiganizations 
that  have  potential  for  obtaining  private- 
sector  funding  in  addition  to  USA 
support.  Organizations  must  have  the 
substantive  expertise  and  logistical 
capability  needed  to  successMly 
develop  and  conduct  the  above  project 


and  should  alao  demonstnte  a  potential 
for  desipiing  programs  which  will  have 
a  lasting  impact  on  their  participants. 

Interested  organizations  shoold 
submit  a  request  for  complete 
application  materials  mariced 
"International  Trade  Inject" — 
postmarked  no  later  than  fifteen  days 
from  the  date  of  this  notice — to  the 
address  listed  below.  The  Office  of 
Private  Sector  Pro^^uns  will  then 
forward  a  set  of  materials  which 
contains  proposal  guidelines.  This 
aimouncement  is  not  a  solicitation  for 
proposals.  It  requests  letters  of  interest 
from  potential  grantee  institutions. 
Information  on  the  proposal  submission 
deadline  will  be  forwaided  with  the 
application  materials.  Office  of  Private 
Sector  Programs,  Bureau  of  Educational 
and  Cultural  Affairs  (Attn:  Initiative 
Programs)  Umted  States  Information 
Agency.  301 4th  Street,  SW., 
Washington.  DC  20547. 

Dated:  May  18,  ig8& 
Ririwrt  Fnnda  Smith. 
Director.  Office  of  Private  Sector  Programs. 
[FR  Doc.  88-12158  Filed  S-Sl-Sft  8:45  am] 


Sunshine  Act  Meetings 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  p^rttitvnt 
under  the  "Government  in  the  Sunshne 
Act"  (Pub.  L  94-406)  5  U.SjC.  5S2b(e)C3) 


COMMOOrrV  RITURES  thaoino 


"FEDERAL  REOISTEfT  CrntTNMt  OF 
PREVIOUS  AHNOUMCOIEKT.  53  FR  15771. 

PREVKHISLV  ANNOUNCED  TN«  AUG  DATE 
OF  MEETINO:  10-.30  a.m.,  May  26,  I98& 

CHANGE  IN  THE  MEETum:  The  Financial 

rule  enforcement  review  will  be  held  on 

June  1, 1988  instead  of  May  26th  as 

previsouly  scheduled. 

CONTACT  FEMON  F0»  WN« 

INFORMATION:  )eaD  A.  Wd)b,  Secretary 

of  the  Coomiission. 

lean  A.  Webb. 

Secretary  of  the  Commission. 

[FR  Doc.  8&-1Z349  FBed  5-27-88;  1:11  pm] 


COMMODITV  FUTURES  TRAOWW 
COMMISSION 

TIME  AND  DATE:  11:00  ajn,  Friday.  June 
3, 1988. 

place:  2033 1:  St^  NW,.  WasUngton  DC, 
8th  Floor  Hearing  Roobl 

STATuac  Closed. 

MATTBWTOBI 

Surveillance  Matten 

CONTACT  PS 

INFORMATION:  )CMI  A.  Webb.  25*-«314. 

Secretary  of  the  Commission. 

[FR  Doc.  88-12360  Filed  S-27-88;  1:11  pa] 

BHUNQ  COCC  MSI-OI-M 


COMMISSION 

TIME  AND  date:  11:00  a.m.,  Friday,  June 

17.1988. 

place:  2033  K  St.,  NW..  Washington  DC. 

8th  Floor  Hearing  Room. 

STATUKOoaed. 

MATTERS  TO  BE  CONSIOBREOC 

Surveillance  Matters 

CONTACT  PERSON  FOR  MORE 

information:  Jean  A.  Webb.  254-6314. 

lean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  88-12351  Filed  5-27-88: 1:11  ppij 

BHUNQ  CODE  SMI-OI-M 

COMMODITY  FUTURES  TRADINO 
COMMISSION 

TIME  AND  date:  11:00  a.m.,  Friday,  June 
24,1988. 


place:  2033  K  St.,  NW..  Washington  DC, 
8th  Floor  Hearing  Room. 
STATUS:  Qosed. 

MATTERS  TO  RE  CQNSMBCREDC 

SarveWaaeekiattsn 

CONTACT  PERSON  FOR  MORE 

WFORMATKNC  Jean  A.  Webb.  254-6314. 
Jean  A.  Webh» 

Secretary  of  the  Commission. 

[FR  Doc.  88-12352  Filed  5-27-88;  lOl  fat\ 


COMMODITV  FUTURES  TRADINO 


TIME  AHA  oats:  lliX)  ajn,.  Friday.  )i 

io.ig6a 

place:  2033  K  St,  NW.,  Washingtoo. 
DC,  8th  Floor  Hearing  Room. 
status:  Closed. 

MATTERS  to  BE  CONSIDERED: 

Surveillance  Mattos 


CONTACT  I 

INFORMATION:  Jean  A.  Webb^  2M-6314. 
JaanA.Wabb. 

Secretary  of  the  Commission. 

[FR  Doc  8S-123M  Filed  5-37-88;  1£12  pa) 


FEDERAL  DEPOSIT  mSURANCe 
CORPORATION 

Notice  of  Agent^  Meeting 

Pursuant  to  the  provisions  of  the 
"Govenonent  in  the  SunshiDe  Act"  (5 
U.S.C.  552b).  notice  is  hraeby  given  that 
at  2:03  p.m.  on  Tuesday,  May  24. 1988. 
the  Board  of  Directors  of  the  Federal 
Deposit  liuiurance  Corporation  met  in 
closed  session  to  consider  the  foUowmg 
matters: 

Matters  relating  to  the  poseibte  dosing  of 
certain  insured  banks. 

Requests  for  flnancial  assistance  pursuant 
to  section  13(c]  of  the  Federal  Deposit 
Insurance  Act. 

Application  of  New  Hampshire  Savings 
Bank  South,  Nashua,  New  Hampshire,  a  state 
chartered  stock  savings  bank  in  organization, 
for  Federal  deposit  insurance,  for  consent  to 
merge,  under  its  charter  and  title,  with  First 
Federal  Bank.  FSB,  Nashua,  New  Hampshire, 
and  for  consent  to  estabhsh  the  four  branches 
of  First  Federal  Bank.  FSB  as  branches  of 
New  Hampshire  Savings  Bank  South. 

Recommendations  with  respect  to  the 
initiation  or  conduct  of  administrative 
enforcement  proceedings  against  certain 
insured  banks  or  officers,  directors, 
employees,  agents  or  other  persons 


partidpatiag  in  the  coMiact  of  tW  aflain 
thereof. 

ReconncBdatiaa  regarding  Ike 
Corporation's  corporate  activitiea. 

Matters  relating  to  an  "ftittannt   _ 
pursuant  to  sectim  13(c)  of  the  Federal 
Deposit  Insurance  Act 

Persoimel  matters. 

In  calling  the  meeting,  the  Bnaid 
determined,  on  motion  of  Director  CC 
Hope.  Jr.  (Appointive),  seconded  by 
Director  Robert  L  Clarke  (Comptroller 
of  the  Currency),  concurred  in  by 
Chairman  L  William  Seidman,  that 
Corporation  business  required  its 
-consideration  of  the  ntatters  on  less  &an 
seven  days'  notice  to  the  pubkc  that  no 
earlier  notice  of  the  meeting  was 
practicable;  that  the  public  hiterest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  pnbltc  observation; 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(2),  (c)(4), 
(c)(6),  (c)f8).  (c)(9KAHH).  and  (c)f»)fB)  of 
the  "Government  in  the  Sonsidne  Act" 
(5  U.&C  552b(c)  (2),  (c)(4),  (gH6).  (cK8), 
(c)(9)(A)tu).and|c)(»)|B)). 

The  meeting  was  heM  in  die  Board 
Room  of  the  FDIC  Building  located  at 
550 17th  Sbeet  NW.,  Washingtcm,  DC 

Dated-  May  27, 1988. 
Federal  Deposit  Insaraace  CorpoiatiaB. 
Robert  E.  Faldman, 
Deputy  Executive  Secretary. 
[FR  Doc.  88-12400  Filed  5-27-88;  3:12  pm) 

BHJJNO  COM  STM^VN 


FEDERAL  NOME  LOAN  MORTOAOB 
CORPORATION 

DATE  AND  TIME:  Thursday,  Jane  2. 1966, 
11:00  a.in. 

PLACC1776  G  Street  NW..  Board  Room. 
Third  Floor,  Washington,  DC  20006. 

STATUS:  Closed. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Alan  Hausman,  1759 
Business  Center  Drive,  P.O.  Box  4115, 
Reston,  Virginia  22090,  (703)  759-«405. 

MATTERS  TO  BE  CONSIDERED:  Closed 

personnel  matter. 

Date  sent  to  Federal  Register  May  28, 1988. 
Maud  Malar. 
Secretary. 

[FR  Doc.  88-12275  Filed  5-2fr-88;  4:54  pm) 
BKUMQ  coDC  srao-ei-M 
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FEDOIAL  MNC  SAFETY  AND  HEALTH 
REVIEW  COmiUllOM 

May  28. 1968 

TME  AND  date:  lOHX)  a.m..  Wednesday, 

May  25, 1988. 

KACC  Room  600, 1730  K  Street,  NW.. 

Washington,  DC. 

STATUS:  Closed  [Pursuant  to  5  U.S.C. 

552b(c)(10)]. 

MATTERS  TO  SB  CONSIDERED:  In  addition 

to  the  previously  announced  item,  the 

Commission  considered  and  acted  upon 

the  following: 

2.  Rivco  Dredging  Corporation,  Docket  No. 
KENT  88-23-R.  eta  (Issues  include 
consideration  of  a  petition  for  discretionary 
review.)  i 

It  was  determined  by  an  imanimous 
vote  of  Commissioners  that  a  closed 
meeting  be  held  on  this  item  and  that  no 
earlier  announcement  of  the  meeting 
was  possible. 

CONTACT  PERSON  FOR  MORE 
■roWMATlON:  Jean  Ellen  (202)  6532- 
5629/(202)  566-2673  for  TDD  Relay. 

JeanREOen, 

Agenda  Clerk. 

(FR  Doc.  88-12346  Filed  5-27-88;  11:25  am] 

MXMO  OOOE  (TSS-ei-H 

FB>ERAL  mmE  SAFETY  AND  HEALTH 
REVIEW.COMMISSION 

May  26. 1988  | 


)  date:  lOHX)  a.m.,  Thursday, 
June  2, 198a 

FLACE:  Room  60a  1730  K  Street  NW.. 
Washington.  DC.  i 

STMUS:  Open.  ' 

MATTERS  TO  BE  CONSIDERED:  The 

Commission  will  heacoral  argument  on 
the  following: 

1.  Secretary  of  Labor  v.  Union  Oil         ' 
Cowpany  of  California,  (Issues  include 
whether  the  administrative  law  judge  erred  in 
concluding  that  a  violation  of  30  C.F.R. 
f  S7JS0O1,  involving  overexposure  to 
vanadium  fume,  was  not  significant  and 
substantial.)  WEST  se-l-M. 

Any  person  intending  to  attend  this 
meeting  who  requires  special 


accessibility  features  and/or  auxiliary 

aids,  such  as  sign  language  interpreters, 

must  inform  the  Commission  in  advance 

of  those  needs.  Subject  to  29  CFR 

2706.150(a)(3)  and  2706.160(d). 

TIME  AND  date:  Immediately  following 

oral  argument  on  June  2, 1988. 

STATUS:  Closed  [Pursuant  to  3  U.S.C 

552b(c)(10)]. 

MATTERS  TO  BE  CONSIDERED:  The 

Commission  will  consider  and  act  upon 
the  above  item. 

CONTACT  FERSON  FOR  MORE 
information:  Jean  Ellen  (202)  653-5629/ 
(202)  566-2673  for  TDD  Relay. 
Jean  H.  Ellen, 

Agenda  Clerk. 

[FR  Doc  88-12347.  Filed  5-27-88;  11:25  am] 

I  CODE  S73S-01-M 


NUCLEAR  REOULATORY  COMMISSION 

SUNSHINE  FEDERAL  REGISTER  NOTICE 

date:  Weeks  of  May  30,  June  6, 13,  and 

20,1988. 

flace:  Commissioners'  Conference 

Room,  11555  Rockville  Pike,  Rockville. 

Maryland. 

STATUS:  Open  and  Closed. 

matters  to  be  considered: 

Week  of  May  30 

Tuesday,  May  31 

2.-00  p.m. 
Briefing  on  Human  Factors  Program  and 
NRC  Views  of  NAS  Recommendations 
(Public  Meeting) 

Wednesday,  June  1 

2:00  p.m. 
Briefing  on  Master  Plan  for  Integrating  AD 
Severe  Accident  Issues  (Public  Meeting) 
3:30  p.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed] 

Friday,  June  3 

lOKX)  a.m. 
DOE  BrieHng  on  LLW  Program,  West 
Valley  Demonstration  Project  and 
Uranium  Mill  Tailings  Remedial  Action 
Project  (Public  Meeting) 

Week  of  June  8— TenUtive 

Thursday,  June  9 
10:00  a.m. 


Briefing  on  Status  of  Pilgrim  (Public 

Meeting) 
11:30  ajn. 
Affirmation/Discussion  and  Vote  (Public'' 

Meeting)  (if  needed) 

Week  of  June  l»-TenUtiv* 
Thursday,  June  16 

2:00  p.m. 
Briefing  on  Advanced  Light  Water  Reactors 
by  EPRI  (Public  Meeting) 
3:30  p.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Wedi  of  June  20— Tentativa 

Monday,  June  20 

1:00  p.m. 
Disdussion  of  Management — Organization 
and  Internal  Personnel  Matters  (Closed — 
Ex.4) 
2:30  p.m. 
Briefing  on  Technical  Specification 
Revisions  (Public  Meeting) 

Tuesday,  June  21 

2:00  pjn. 
Briefing  on  Options  Paper  on  QA 
Requirements  for  Medical  Applications 
of  Radioactive  Isotopes  (Public  Meeting) 

Thursday,  June  23 

3M)pjn.  • 

Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Note<— Affirmation  sessions  are  initially 
scheduled  and  announced  to  the  public  on  a 
time-reserved  basis.  Supplementary  notice  is 
provided  in  accordance  with  the  Sunshine 
Act  as  specific  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  specific 
subject  Usted  for  affinnation,  this  means  that 
no  item  has  as  yet  been  identified  as 
requiring  any  Commission  vote  on  this  date. 

TO  VERIFY  THE  STATUS  OF  MEETINGS 
CALL  (RECORDING):  (301)  492-0292. 

CONTACT  PERSON  FOR  MORE 

hiformation:  WUliam  Hill.  (301)  492- 
1081. 

Aodraw  L  Bates, 

Office  of  the  Secretary. 
May  26, 19e& 

[FR  Doc.  88-12398  Filed  S-27-88: 3:12  pm] 
MLLMQ  COOC  7MS-01HI 


WMlnMcliiy 
June  t,  1988 


Part  II 

Environmental 
Protection  Agency 

AsiMslotpContainIng  Hateriate  in  Sdiooto; 
EPArApprovmJ  CoursM  Under  tfw 
Asbestos  Hazanf  Emergeney  Response 
Act(AHERA)(  Notice 


UMI 
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ENVIRONMENTAL  PftOTECTION 
AGENCY 

IOPTS-62063;  FRL-3389-4] 

AabeshM-Containing  Materials  In 
Schools;  EPA*Approv«d  Courses 
Undsr  tlw  Asbestos  Hazard 
Emsrgsncy  Rssponss  Act  (AHERA) 

AOENCV:  Environmental  Protection 
Agency  (EPA). 

ACnONE  Notice. 


r.  In  section  206(c)(3)  of  Title  H, 
the  Administrator,  in  consultation  with 
affected  organizations,  was  directed  to 
publish  (and  revise  as  necessary)  a  list 
of  asbestos  courses  and  tests  in  effect 
before  the  data  of  enactment  of  this  title 
which  qualify  for  equivalency  treatment 
for  interim  accreditation  purposes,  and  a 
list  of  asbestos  courses  and  tests  which 
the  Administrator  determines  are 
consistent  with  the  Model  Plan  and 
which  will  qualify  a  contractor  for 
accreditation.  This  Federal  Register 
notice  includes  the  cumulative  third  list 
of  course  approvals.  In  addition,  the  list 
includes  State  accreditation  programs 
that  EPA  has  approved  as  meeting  the 
requirements  of  the  Model  Plan. 

TOR  FURTHEll  IMTOimATIOII  CONTACR 
Michael  M.  Stahl,  Acting  Director.  TSCA 
Assistance  Office  (TS-799).  Office  of 
Toxic  Substances.  Enviromnental 
Protection  Agency,  Rm.  EB-44. 401 M  St. 
SW..  Washington,  IK)  204ea  Telephone: 
(202)  382-3790. 

suppuMBfTAiiv  mromiATiON:  Section 
206  of  Title  D  of  the  Toxic  Substances 
Control  Act  (TSCA),  15  U.S.C.  2846. 
required  EPA  to  develop  a  Model 
Contractor  Accreditation  Man  by  April 
20, 1987.  The  plan  was  issued  on  April 
20,  and  was  published  in  the  Federal 
Re^ster  of  April  30. 1967  (52  FR 15875). 
as  Appendix  C  to  Subpart  E.  40  CFR  Part 
763. 

To  conduct  asbestos-related  work  in 
schools,  persons  must  receive 
accreditation  in  order  to  inspect  school 
buildings  for  asbestos,  develop 
management  plans,  and  design  or 
conduct  response  actions.  Such  persons 
can  be  accredited  by  States,  whidi  are 
required  to  adopt  contractor 
accreditation  plans  at  least  as  stringent 
as  the  EPA  Model  Plan,  or  by  completing 
an  EPA-approved  training  course  and 
passing  an  examination  for  such  course. 
The  EPA  Model  Contractor 
Accrediatation  Plan  establishes  those 
areas  of  knowledge  of  asbestos 
inspection,  management  plan  I 

development,  and  response  action        I 
technology  that  persons  seeking  < 

accreditation  must  demonstrate  and 


States  must  include  in  their 
accreditation  programs. 

In  the  Federal  Register  of  October  30. 
1987  (52  FR  41826).  EPA  promulgated  a 
final  "Asbestos-Containing  Materials  In 
Schools"  rule  (40  CFR  Part  763.  Subpart 
E)  which  required  all  local  education 
agencies  (LEAs)  to  identify  asbestos- 
containing  materials  (ACM)  in  their 
school  buildings  and  take  appropriate 
actions  to  control  the  release  of 
asbestos  fibers.  The  LEAs  are  also 
required  to  describe  their  activities  in 
management  plans,  which  must  be  made 
available  to  the  public  and  submitted  to 
State  governors.  Under  Title  II,  LEAs  are 
required  to  use  specially  trained  persons 
to  conduct  inspections  for  asbestos, 
develop  the  management  plans,  and 
design  or  conduct  major  actions  to 
control  asbestos.  The  new  rule  took 
effect  on  December  14, 1987. 

The  length  of  initial  training  courses 
for  accreditation  under  the  Model  Plan 
varies  by  discipline.  Briefly,  inspectors 
must  take  a  3-day  training  course: 
management  planners  must  take  the 
inspection  course  plus  an  additional  2 
days  devoted  to  management  planning; 
and  abatement  project  designers  are 
required  to  have  at  least  3  days  of 
training.  In  addition,  asbestos 
abatement  contractors  and  supervisors 
must  take  a  4-day  training  course,  and 
asbestos  abatement  workers  are 
required  to  take  a  3-day  training  course. 
For  all  disciplines,  persons  seeking" 
accreditation  must  also  pass  an 
examination  and  participate  in  aimual 
re-training  courses.  A  complete 
description  of  accreditation 
requirements  can  be  found  in  the  Model 
Accreditation  Plan  at  40  CFR  Part  763, 
Subpart  E.  Appendix  CM.  A  throu^  E. 

In  section  206(c)(3)  of  Tide  II.  the 
Administrator,  in  consultation  with 
affected  organizations,  was  directed  to 
publish  (and  revise  as  necessary]  a  list 
of  asbestos  courses  and  tests  in  e&ct 
before  the  date  of  enactment  of  this  tide 
which  qualified  for  equivalency 
treatment  for  interim  accreditation 
purposes,  and  a  list  of  asbestos  courses 
and  tests  which  the  Administrator 
determined  were  consistent  with  the 
Model  Plan  and  which  qualify  a 
contractor  for  accreditation.  The  Federal 
Register  notice  of  October  30, 1987, 
included  the  initial  list  of  course 
approvals.  In  addition,  the  list  included 
State  accreditation  programs  that  EPA 
has  approved  as  meeting  the 
requirements  of  the  Model  Plan.  The 
second  Federal  Register  notice  of 
February  10. 1988  (53  FR  3982).  was  a 
cumulative  listing  of  EPA  course 
approvals  and  EPA-approved  State 
accreditation  programs. 


Three  types  of  EPA  approvals  are 
included  in  the  Federal  Register  notices. 
Unit  I  discusses  EPA  approval  of  State 
accreditation  programs.  Unit  n  covers 
EPA  approval  of  training  courses.  Unit 
m  discusses  EPA  approval  of  training 
courses  for  interim  accreditation.  Lastiy. 
Unit  IV  provides  die  list  of  State 
accreditation  programs  and  training 
courses  approved  by  EPA  as  of  April 
1988.  Subsequent  FeJiaiirt  ^agister 
notices  will  add  otherBtate  programs 
and  training  courses  tothis  third 
cumulative  list  1   - 

L  EPA  Approval  of  Statdf  Accreditation 
Programs 

As  discussed  in  the  Model  Plan.  EPA 
is  able  to  approve  State  accreditation 
programs  that  the  Agency  determines 
are  at  least  as  stringent  as  the  Model 
Plan.  In  addition,  the  Agency  is  able  to 
approve  individual  disciplines  within  a 
State's  accreditation  program.  For 
example,  a  State  that  currendy  only  has 
an  accreditation  requirement  for 
inspectors  can  receive  EPA  approval  for 
that  discipline  immediately  rather  than 
waiting  to  develop  accreditation 
requirements  for  all  disciplines  in  the 
Model  Plan  before  seeking  EPA 
approval.  EPA  can  also  approve  State 
training  programs  that  do  not  fully  meet 
the  Model  Plan's  requirements  but  do 
meet  the  requirements  for  interim 
accreditation. 

As  listed  in  Unit  IV,  Arkansas. 
Kansas.  Massachusetts,  New  Jersey,  and 
Rhode  Island  have  received  EPA  hill 
approval  for  two  accreditation 
disciplines,  abatement  workers  as  well 
as  contractors  and  supervisors,  that  are 
at  least  as  stringent  as  the  Model  Plan. 
In  addition,  the  State  of  Massachusetts 
has  received  full  approval  for  their 
inspector/management  planner  and 
project  designer  disciplines.  Any 
training  courses  in  those  disciplines 
approved  by  the  aforementioned  States 
are  Q>A-approved  courses  for  purposes 
of  accreditation.  These  training  courses 
are  EPA-approved  courses  for  purposes  . 
of  TSCA  Tide  II  in  these  States  and  in 
all  States  without  an  EPA-approved 
accreditation  program  for  that 
discipline.  Current  lists  of  training 
courses  approved  by  Massachusetts. 
New  Jersey,  and  Rhode  Island  are  listed 
under  Unit  IV.  Arkansas  and  Kansas 
have  no  separate  provider  listings 
because  neither  State  has  independendy 
approved  any  additional  courses. 

Each  State  accreditation  program  may 
have  different  requirements  for  State 
accreditation.  For  example.  New  Jersey 
requires  participants  of  their  courses  to 
take  the  State  exam.  Therefore,  those 
New  Jersey  approved  course  sponsors 


who  are  contemplating  presenting  the 
training  in  another  State  must  develop 
their  own  examination.  TTiey  must  also 
submit  a  detailed  statement  about  the 
development  of  the  course  examination 
to  the  Regional  Asbestos  Coordinator  in 
their  region  for  EPA  approval. 

EPA  has  also  approved  a  number  of 
State  programs  for  purposes  of  providing 
interim  accreditation  for  persons  who 
have  met  the  training  and  exam 
requirements  of  these  State  programs. 
Persons  meeting  such  requirements  in 
th^e  States  have  completed  a  training 
course  and  exam  similar  to  the  Model 
Plan's  requirements  before  December  14, 
1987.  However,  these  individuals  must 
become  fully  accredited  within  the  time 
period  specified  in  the  Model  Plan. 

States  that  have  approval  for  interim 
accreditation  purposes  for  abatement 
contractors,  supervisors  and  woricers 
include  Alaska,  Arkansas,  Kansas,  and 
Washington.  Michigan  and  Illinois  have 
approval  for  interim  accreditation 
'  purposes  for  abatement  workers  only. 
Recentiy.  Arkansas  and  Kansas  that 
have  had  programs  suitable  only  for 
interim  accreditation  of  abatement 
contractors,  supervisors  and  workers 
have  upgraded  their  accreditation 
programs  to  be  at  least  as  stringent  as 
the  Model  Plan.  Both  States  are  now 
fully  approved  in  these  disciplines. 
Persons  with  interim  accreditation  in 
these  States  are  eligible  to  conduct  work 
during  the  time  period  specified  in  the 
Model  Plan.  However,  these  persons 
must,  eventually  become  fully 
accredited. 

As  stated  above,  the  Alaska  and 
Washington  programs  clearly  meet 
EPA's  interim  accreditation 
requirements.  Currendy,  EPA  is 
conducting  a  review  to  determine 
whether  one  or  both  State  programs  are 
at  least  as  stringent  as  the  Model  Plan. 
One  or  both  programs  may  receive  full 
approval  after  EPA's  review  is  complete. 
All  State  programs  nationwide  that  do 
not  hdly  meet  the  Model  Plan's 
requirements  must  be  upgraded  within 
die  time  period  specified  in  TSCA  Tide 
n  to  be  at  least  as  stringent  as  the  Model 
Plan. 

D.  EPA  Approval  of  Training  Courses 

A  cumulative  list  of  training  courses 
approved  by  EPA  are  listed  imder  Unit 
rv.  The  examinations  for  these 
approved  courses  under  Unit  IV  have 
also  been  approved  by  EPA.  EPA  has 
three  categories  of  course  approval:  full, 
contingent,  and  approved  for  interim 
accreditation.  Courses  approved  for 
interim  accreditation  will  be  discussed 
ui  Unit  m. 

Full  approval  means  EPA  has 
reviewed  and  found  acceptable  the 


course's  written  submission  seeking 
EPA  approval  and  has  conducted  an  on- 
site  audit  and  determined  that  the 
training  course  meets  or  exceeds  the 
Model  Plan's  training  requirements  for 
the  relevant  discipline. 

Contingent  approval  means  the 
Agency  has  reviewed  the  course's 
written  submission  seeking  EPA 
approval  and  found  the  material  to  be 
acceptable  (i.e.,  the  written  course 
materials  meet  the  Model  Plan's  training 
course  requirements).  However,  EPA 
has  not  yet  conducted  an  on-site  audit. 

Successful  completion  of  either  a  fully 
approved  course  or  a  contingendy 
approved  course  provides  full 
accreditation  for  course  attendees.  If 
EPA  subsequendy  audits  a  contingendy 
approved  course  and  withdraws 
approval  due  to  deficiencies  discovered 
.during  the  audit,  future  course  offerings 
would  no  longer  have  EPA  approval. 
However,  withdrawal  of  EPA  approval 
would  not  effect  the  accreditation  of 
persons  who  took  previously  offered 
training  courses,  including  the  course 
audited  by  EPA. 

EPA-approved  training  courses  listed 
under  Unit  IV  are  approved  on  a 
national  basis.  EPA  has  organized  Unit 
IV  by  EPA  Region  to  assist  the  public  in 
locating  those  training  courses  that  are 
offered  nearby.  Training  courses  are 
listed  in  the  Region  where  the  training 
course  is  headquartered,  although 
several  sponsors  offer  their  courses  in 
various  locations  in  the  United  States. 

EPA-approved  State  accreditation 
programs  have  the  authority  to  have 
more  stringent  accreditation 
requirements  than  the  Model  Plan.  As  a 
result,  some  EPA-approved  training 
courses  listed  under  Unit  IV  may  not 
meet  the  requirements  of  a  particidar 
State's  accreditation  program.  Sponsors 
of  training  courses  and  persons  who 
have  received  accreditation  or  ere 
seeking  accreditation  shoidd  contact 
individual  States  to  check  on 
accreditation  requirements. 

A  number  of  training  courses  offered 
by  several  universities  before  EPA 
issued  the  Model  Plan  equaled  or 
exceeded  the  subsequendy  issued 
Model  Plan's  training  course 
requirements.  These  courses  are  listed 
under  Unit  IV  as  being  fully  approved.  It 
should  be  noted  that  persons  who  have 
successfully  completed  these  courses 
are  fully  accredited;  they  are  not  limited 
only  to  being  accredited  on  an  interim 
basis. 

m.  EPA  Approval  ofTkaining  Courses 
for  Interim  Accreditation 

TSCA  Tide  II  enables  EPA  to  permit 
persons  to  be  accredited  on  an  interim 
basis  if  they  have  attended  previous 


EPA-approved  asbestos  training  and 
have  passed  (or  pass)  an  asbestos  exam. 
As  a  result,  the  Agency  has  approved 
training  courses  offered  previously  for 
purposes  for  accrediting  persons  on  an 
interim  basis.  Only  those  persons  who 
have  taken  training  courses  since 
January  1, 1985,  wUl  be  considered 
under  these  interim  accreditation 
provisions.  In  addition,  EPA  will  not 
grant  interim  accreditation  to  any 
person  who  takes  an  equivalent  training 
course  after  the  date  on  which  the 
asbestos-in-schools  rule  took  effect  (i.e., 
December  14, 1987).  This  accreditation  is 
interim  since  the  person  shall  be 
considered  accredited  for  oidy  1  year 
after  the  date  on  which  the  State  where 
the  person  is  employed  establishes  an 
accreditation  program  at  least  as 
stringent  as  the  EPA  Model  Plan.  If  die 
State  does  not  adopt  an  accreditation 
program  within  the  time  period  required 
by  Tide  R,  persons  with  interim 
accreditation  must  become  fully 
accredited  within  1  year  after  the  date 
the  State  was  required  to  have 
established  a  program. 

For  purposes  of  the  Model  Plan,  an 
equivalent  training  course  is  one  that  is 
essentially  similar  in  length  and  content 
to  the  curriculum  found  in  the  Model 
Plan.  In  addition,  and  equivalent 
examination  must  be  essentially  similar 
to  the  examination  requirements  found 
in  the  Model  Plan. 

Persons  who  have  taken  equivalent 
courses  in  their  discipline  for  purposes 
of  interim  accreditation,  and  can 
produce  evidence  that  they  have 
successfully  completed  the  course  by 
passing  an  examination,  are  accredited 
on  an  interim  basis  under  TSCA  Tide  n. 
Evidence  of  successful  completion  of  a 
course  would  include  a  certificate  or 
photo  identification  card  that  showed 
the  person  completed  the  training  course 
on  a  certain  date  and  passed  the 
examination. 

For  persons  who  took  one  of  the  EPA- 
approved  courses  for  interim 
accreditation  listed  under  Unit  IV,  but 
did  not  take  the  course's  examination, 
these  persons  may  become  accredited 
on  an  interim  basis  by  passing  an 
examination  at  an  EPA-funded  training 
center.  These  EPA-funded  training 
centers  are  listed  under  Unit  IV.  Before 
taking  the  exam,  persons  must  provide 
evidence  to  the  EPA-funded  center  that 
they  previously  had  taken  one  of  the 
training  courses  listed  under  Unit  IV 
that  is  approved  by  EPA  for  interim 
accreditation. 

New  York  Cify  Department  of 
Environmental  Protection,.  Bureau  of  Air 
Resources  has  a  training  program  for 
asbestos  abatement  workers  and 
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contracton/supervison  that  does  meet 
the  requirements  for  EPA  approval  of 
training  courses  for  interim 
accreditation  (See  Unit  IV,  Region  0). 
As  a  result  persons  who  have  met  the 
training  and  exam  requirements  of  the 
New  York  City  Abatement  Worker  (Le.. 
"handler")  or  Contractor/Supervisor 
program  between  April  1, 1987  and 
December  14, 1987,  are  accredited  as 
listed  under  Unit  IV  on  an  Interim  basis. 
Courses  approved  by  EPA  as  of  April 
1988  for  interim  accreditation  are  listed 
under  Unit  IV.  Examinations  offered  by 
these  courses  also  are  approved  for 
purposes  of  interim  accrediation.  EPA 
expects  to  approve  additional  courses 
for  interim  accrediation  purposes,  and 
will  list  these  courses  in  subsequent 
Federal  RagistCT  notices.  Training  course 
vendors  that  beUeve  their  courses 
offered  since  January  1, 1985.  are 
suitable  sources  for  interim 
accreditation  should  contact  their  EPA 
Regional  Asbestos  Coordinator. 

IV.  liflt  of  EPA- Approved  Stat* 
Accnditathio  Programs  and  Training 
Courses 

Below  is  the  third  cimiulative  listing  of 
EPA-approved  State  accreditation 
programs  and  training  courses.  As 
discussed  above,  periodic  notifications 
of  EPA  approval  of  State  accreditations 
programs  and  EPA  approval  of  training 
courses  will  be  published  in  subsequent 
Fadnal  Register  notices.  The  closing 
date  for  the  acceptance  of  submissions 
to  EPA  for  inclusion  in  this  diird  notice 
was  late  ApriL  Omission  from  this  list 
does  not  imply  disapproval  by  EPA,  nor 
does  the  order  of  the  courses  reflect 
priority  or  quality.  The  fonnat  of  the 
notification  lists  fint  the  State 
accreditation  programs  approved  by 
EPA,  follovred  by  EPA-approved 
training  courses  listed  by  Region.  The 
name,  address,  phone  number,  and 
contact  person  is  provided  for  eadi 
training  provider  followed  by  the 
courses  and  type  tif  course  approval 
(i.e.,  full,  contingent  or  for  interim 
purposes).  Unless  ofterwise  specified  by 
an  alternative  date,  interim  approvals 
are  issued  from  fannary  1, 1985. 

AU  five  of  dw  EPA-funded  asbestos 
information  centers  and  the  three  EPA- 
funded  satellite  traiinng  centers  are 
using  or  wrfll  incorporate  ^  EPA  model 
inspector  uid  management  planner 
coarse  reoentiy  developed  with  EPA 
fimds.  AB  of  the  EPA-fim^d  trailing 
facilities  have  received  approvals  for ' 
inspection  and  aianageraent  planning^ 
courses  offered  beginning  in  October  ■ 
1987.  CuRflntly,  ahnost  all  EPA-funded 
centers  «id  all  satellite  centers  have 
inspection  and  maaagoBent  planning 
courses  tiiat  EPA  has  fally  approved,, 
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The  University  of  Kansas  has  received 
contingent  appproval  of  its  inspector 
and  management  planner  courses.  The 
five  centers  are:  The  Georgia  Institute  of 
Technology  in  Atlanta,  Georgia;  the 
University  of  Kansas  in  Overland  Parii. 
Kansas;  Tufts  University  in  Medford, 
Massachusetts;  the  University  of  Illinois 
at  Chicago,  and  the  University  of 
California  in  Berkeley,  California.  The 
three  satellite  centers  are:  The 
University  of  Texas  at  Arlnigton;  Ae 
Robert  Wood  Johnson  Medical  School  in 
Piscataway,  New  Jersey;  and  Temple 
University  in  Philadelphia, 
Pennsylvania. 

As  of  May  2, 1988,  a  total  of  141 
training  providers  are  offering  240  EPA- 
approved  training  courses  for 
accreditation  under  TSCA  Title  II.  There 
are  83  asbestos  abatement  worker 
courses,  70  inspector/management 
planner  courses,  5  inspector  only 
courses,  and  4  project  designer  coones. 
Nine  States  have  either  interimly  m  fully 
approved  State  accreditation  programs. 

The  recently  developed  ERA-fimded 
model  course  for  inspectors  and 
management  planners,  and  an  earlier 
course  developed  with  EPA  funding  for 
asbestos  abatement  contractors  and 
supervisors  are  available  in  final  form 
for  interested  parties  that  plan  to  offer 
training  courses.  Interested  parties 
should  contact  the  following  firm  to 
receive  copies  of  the  training  courses: 
ATUS,  Suite  60a  6011  Executive  Blvd.. 
Rockville,  MD  20852.  Phone  number 
(301)  468-1916. 

A  fee  for  each  course  will  be  charged 
to  cover  the  reproduction  coats  for  fte 
written  and  vinial  aid  materials.  Tb» 
model  inspector/ management  planner 
course  carriculum  is  now  final  AU  wdio 
have  paid  for  the  drafistudent  manual 
will  automatically  receive  the  instnictiw 
manual  juod  the  aooompanyixig  slides. 

The  iTfll?'"*ig  is  the  cusuilative  list  ol 
EPA-approved  State  accreditatioa 
programs  and  training  courses: 

Approved  State  Accreditation  Progrtans 

(l)(a)S/al«  Alaska. 
State  Ageecy:  Department  of  labor 
Address:  P.O.  Box  114a  Juneau.  AK 

09802 
Contact  Jikhard  Arab 
Phone:  (807)  40S-iBM 

(b)  Approved  Accreditadoo  Program 
Discipline: 

Abatement  Worker  (interim). 
Contractor/Supervisor  (interim). 

(c)  Effective  date  of  regulation:  lO/l/ 
85. 

(2)(a)  Stoter  Arkansas. 

State  Agency:  Arkansas  De|rt.  of 
Pollution  Control  and  Ecology 


Address:  8001  National  Dr.,  P.O.  Box 

9583,  Little  Rock,  AR  72209 
Contact:  Wilson  Tolefree 
nione:  (501)  562-7444 

(b)  Approved  Accreditation  Program 
Discipline: 

Abatement  Worker  (full  and  interim). 
Contractor/Supervisor  (full  and 
interim). 

(c)  Effective  date  of  regulation:  foil 
fit>m  1/22/88  interim  from  11/22/85. 

(3)(a)  State:  Dlinois. 
State  Agency:  Illinois  Dept  of  Public 

Health 
Address:  525  West  Jefferson  St.,  3rd. 

Floor,  Springfield.  IL  02700. 
Contact:  Don  Anderson 
Phone:  (217)  782-6830 

(b)  Approved  Accreditation  Program 
Discipline: 

Abatement  Worker  (interim). 

(c)  Effective  date  of  regulation:  11/29/ 
85. 

(4)(a)5tote;  Kansas. 
State  Agency:  Kansas  Dept.  of  Health 

and  Environment  fiivironmental 

Toxicology  Section 
Address:  Forbes  Field  Building  321, 

Topeka,  KS  66620-7430 
Contact  John  C.  Irwin 
Phone:  (ai3j  29&-1500 

(l^  Aj^traved  Accreditation  Program 
Discipline:  > 

Abatement  Woricer  (full  and  interim).* 

Contractor/Supervisor  (full  and 
interim). 

(c)  Effective  date  of  regulation:  fiill 
from  12/16/87,  interim  from  11/6/86. 

(5Ha)  State:  Masaaohtuetts. 
State  Agency:  Messadnisetta 

Department  of  Labor  ft  Industries; 

Division  of  Occupational  Hygi^DS 
Address:  1001  Wotertown  St.  West 

Newton.  MA  02t«6 
Contact  Dick  Levine 
Phone:  (617)  727-3567 

(b)  Approved  Accreditation  Program 
Discipiine: 

Abatement  Worioer  (bill). 

Contractor/Supervisor  (AdI). 

Inspector  (full). 

Inspector/Management  Planner  (full). 

I¥o}ect  Designer  (fijil). 

(oj  Effective  date  <^  regulation:  iO/da/ 
87. 


>  Applie*  only  to  workert  who  have  taken  the 
Kanaa*  Contractor/Superviaor  ooune  and  paiaed 
the  StBta'i  woAmtaum. 


Massachusetts  Department  of  Health. 
EPA-Approved  Courses  for  Abatement 
Workers,  Contractors/Supervisors, 
Inspector/Management  Planners,  and 
Project  Designers 

(i)(a)  Tivining  Provider  Ahatement 
Technical  Corp  c/o  ECO  Systems  Inc. 
Address:  5  North  Meadow  Rd., 

Medfield,  MA  02052 
Contact:  Joseph  C.  Mohen 
Phone:  (609)  795-7834 

(b)  Approved  Course:  Contractor/ 
Supervisor. 

(c)  Date  of  Certification:  4/28/88. 
(ii)(a)  7h7/ru>^Avv/cte77  Asbestos 

Workers  Union  Local  #6. 
Addfess:  1725  Revere  Beach  Pwy., 

Everett  MA  02149 
Contact:  James  P.  McCourt 
Phone:  (617)  387-2879 

(b)  Approved  Courses:  Contractor/ 
Supervisor,  Abatement  Worker. 

[c]  Date  of  Certification:  4/25/68.  , 
(iii)(a)  Training  Provider  Astoria 

Industries. 

Address:  538  Stewart  Ave.,  Brooklyn, 

NY  11222 
Conract:  Gary  DiPaoIo 
Hione:  (718)  387-0011 

(b)  Approved  Course:  Abatement 
Worker. 

(c)  Date  of  Certification:  4/8/8a 
(iv)(a)  Training  Provider  BCM 

Engineering 

Address:  1  Plymouth  Meeting,  Plymouth 

Meeting,  PA  19462 
Contact  Peter  R.  Charrington 
Phone:  (215)  825-3800 

(b)  Approved  Courses:  Inspector/ 
Management  Planner,  Project  Designer. 

(c)  Date  of  Certification:  4/28/88. 
(v)(»)  Training  Provider  Con-Test 

In& 

Address:  P.O.  Box  591,  East 
Longmeadow,  MA  01028 
Contact:  Brenda  Bolduc 
Rione:  (413)  525-1198 

(b)  Approved  Courses:  Contractor/ 
Supervisor.  Abatement  Worker, 
Inspector/Management  Planner. 

(c)  Date  of  Certification:  2/25/88. 
(vi)(a)  Training  Provider  Dennison 

Environmental,  Inc. 

Address:  35  Industrial  Highway, 

Wobum.  MA  01880 
Contact:  Joan  Ryan 
Phone:  (617)  932-9400 

(b)  Approved  Courses:  Contractor/ 
Supervisor,  Abatement  Worker. 

(c)  Date  of  Certification:  4/8/88. 
(vii)(a)  Training  Provider 

Environmental  Training  Services. 
Address:  12  WaUnut  Hill  Mc,  Woburn, 

MAXnsoi 

Contact:  Kenneth  P.  Martin.  Jr. 
Phone:  (617)  389-0348 


(b)  Approved  Courses:  Contractor/ 
Supervisor.  Abatement  Worker. 

(c)  Date  of  Certification:  4/8/88. 
(viii){a)  Training  Provider  Howard 

School  of  Public  Health. 

Address:  677  Huntington  Ave.,  Boston, 

MA  02115 
Contact:  Wiliam  A.  Burgass 
Phone:  (617)  732-1171 

(b)  Approved  Courses:  Contractor/ 
Supervisor,  Inspector/Management 
Planner. 

(c)  Date  of  Certification:  2/25/88. 
(ix)(a)  Training  Provider  Hall- 

Kimbrell  Environmental  Services. 
Address:  4340  West  15th  St,  Lawrence, 

KS  66046 
Contact  Alice  Hart 
Phone:  (800)  346-2860 

(b)  Approved  Courses:  Contractor/ 
Supervisor,  Abatement  Worker, 
Inspector/Maflagement  Planner,  Project 
Designer. 

(c)  Date  of  Certification:  4/25/88. 
(x)(a)  Training  Provider  JF  Walton  & 

Company 

Address:  201  Marginal  St,  Chelsea,  MA 

02150 
Contact  Richard  King 
Phone:  (617)  884-0350 

(b)  Approved  Course:  Abatement 
Worker. 

[c]  Date  of  Certification:  3/28/88,  . 
(xi)(a)  Training  Provider  Kaselaan 

and  D'Angelo  Associates 

Address:  515  Grove  St.  Haddon  Heights, 

NJ  08035 
Contact  Paul  Heffernan 
Kione:  (212)  213-1188 

(b)  Approved  Courses:  Contractor/ 
Supervisor,  Abatement  Worker. 

(c)  Date  of  Certification:  2/25/88. 
(xii)(a)  Training  Provider  J^Ji.A.C.Q. 

Address:  757  A  Turnpike  St.,  North 

Andover,  MA  01845 
Contact:  Jerome  W.  Vitta 
Phone:  (617)  681-8711 

(b)  Approved  Courses:  Contractor/ 
Supervisor,  Abatement  Worker. 

(c)  Date  of  Certification:  3/l8/8a 
(xiii)(a)  Training  Provider  New 

England  Laborers'  Training  Trust  Fund. 
Address:  37  East  St,  Hopkinton.  MA 

01748-2699 
Contact  James  Merloni.  Jr. 
Phone:  (617)  435-6316 

(b)  Approved  Course:  Abatement 
Woricer. 

(c)  Date  of  Certification:  2/25/88. 
(xiv)(a)  Training  Provider  Tufts 

University  Asbestos  Information  Center. 
Address:  474  Boston  Ave.,  Medford,  MA 

02155 
Contact  Brenda  Cole 
Phone:  (617)  381-3531 


(b)  Approved  Courses:  Contractor/ 
Supervisor,  Abatement  Worker, 
Inspector/Management  Planner. 

(c)  Date  of  Certification:  3/16/88. 
(xv)(a)  7>o/n/r^Af7W(/er  National 

Training  Fund  of  Sheetmetal  &  Air 
Conditioning  Industry/Workers  Institute 
for  Safety  &  Health. 
Address:  1126 16th  St,  NW.. 

Washington,  DC  20036 
Contact:  Matthew  Gillen 
nione:  (202)  887-1980 

(b)  Approved  Courses:  Contractor/ 
Supervisor,  Abatement  Woricer. 

(c)  Date  of  Certification:  4/28/88. 
(xvi)(a)  Training  Provider  Institute 

for  Environmental  Education. 
Address:  206  West  Cummings  Mc, 

Wobum,  MA  01801 
Contact:  Mary  Beth  Carver 
Wione:  (617)  935-7370 

(b)  Approved  Courses:  Contractor/ 
Supervisor,  Abatement  Worker, 
Inspector /Management  Plarmer. 

(c)  Date  of  Certification:  4/28/88. 
(6)(a)  State:  Michigan. 

State  Agency:  State  of  Michigan  Dept. 
of  Public  Health. 
Address:  3500  North  Logan,  P.O.  Box 

30035,  Lansing,  MI  48909 
Contact  Bill  DeLiefde 
Phone:  (517)  335-8186 

(b)  Approved  Accreditation  Program 
Discipline: 

Abatement  Woiicer  (interim). 

(c)  Effective  date  of  regulation:  7/2/ 
86. 

(7)(a)  State:  New  Jersey 
State  Agency,  State  of  New  Jersey 
Dept  of  Health. 

Address:  CN  360.  Trenton,  NJ  06625- 

0360 
Contact  James  Brownlee 
Phone:  (609)  984-2193 

(b)  Approved  Accreditation  Program 
Discipline: 

Abatement  Woricer  (full). 
Contractor/Supervisor  (full). 

(c)  Effective  date  of  regulation:  6/18/ 
85. 

New  Jersey  Department  of  Health,  EPA- 
Approved  Courses  for  Abatement 
Workers  and  Contractor/Supervisors 

(i)(a)  Training  Provider  Alternative 
Ways. 

Address:  100  Essex  Ave.,  Bellmawr,  NJ 

08031 
Contact  John  Smith 
Phone:  (609)  933-3300 

(b)  Approved  Courses:  Contractor/ 
Supervisor,  Abatement  Worker. 

(c)  Date  of  Certification:  4/25/85. 
(ii)(a)  Training  Provider  National 

Asbestos  Training  Institute. 
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Address:  1043  Broadway,  West  Long 

Branch,  NJ  07764 
Contact:  Doris  Adler 
I^one:  (20^  229-4387 

(b)  Appnmd  Courses:  Con\ia(Aot/ 
Supervisor,  Abatement  Worker. 

(c)  Date  of  Certification:  5/3/85. 
(iii)(a)  Training  Pmvider:  Asbestos 

Training  Academy. 

Address:  218  Central  Highway. 

Pennsauken,  N)  08109 
Contact:  Marianne  Brady 
Phone:  (609)  488-9200 

(b)  Approved  Courses:  Contractor/ 
Supervisor,  Abetement  Worker. 

(c)  Date  of  Certification:  ijXlVS. 
(iv)(a)  Training  Provider  Kaselaan 

and  D'Angelo  Associates. 

Address:  215 'White  Horse  Pike,  Hadden 

Heights,  NJ  08035 
Contact:  Elizabeth  Vanek 
Phone:  (609)  547-6500 

(b)  Approved  Courses:  Contractor/ 
Supervisor,  Abatement  Worker. 

(c)  Date  of  Certification:  5I6/9S. 
(v)(a)  Training  Provider:  Princeton 

Testing  Laboratory. 

Addresr  Rt  1  Princeton  Serv.  Ctr, 

Princeton,  N]  06540 
Contact  Anne  Coogan 
F%one:  (609)  452-9060 

(b)  Approved  Courses:  Contractor/ 
Supervisor,  Abatement  Worker. 

(cj  Date  of  Certification:  5/8/85. 

(iv)(a)  TYaining  Provider  A  and  8 
Insulation  Co.,  Ina 

Address:  2213  North  Delsea  Dr^ 

Vineland,  N]  08360 
Contact  WiUiam  Clark 
Phone:  (609)  602-0883 

(b)  Approved  Courses:  Contractor/ 
Supervisor.  Abatement  Worker. 

(c)  Date  of  Certification:  5/20/85. 
(vii)(a)  Training  Provider 

Northeastern  Analytical. 

Address:  234  Route  7a  Medford,  NJ 

06055 
Contact  Skip  Harris 
Phone:  (609)  654-1441 

(b)  Approved  Courses:  Castractor/ 
Supervisor,  Abatement  Worker. 

(c)  Date  of  Certification:  5/20/85. 
(viii}(a)  Training  Provider  New  Yoric/ 

New  Jersey  White  Long  Assoc. 
Address:  It  ¥Nnen  St.,  New  Yoric.  NY 

10007 
Contact  Beth  Gamer 
Phone:  (212)  619-2270 

(b)  Approved  Courses:  Contractor/ 
Supervisor,  Abatement  Worker. 

(c)  Date  of  Certification:  5/21/85. 
(ix)(a)  Training  Provider  Hunter 

College  of  Health  Sciences. 

Address:  425  East  25th  SL,lMew  York. 

NY  10010 
Contact  Dr.  Jack  Caravanos 


I%one:  (212)  481-4352 

(b)  Approved  Courses:  Conttactot/ 
Supervisor,  Abatement  Worker. 

(c)  Date  of  Certification:  5/23/85. 
(x)(a)  Training  Provider  Biotpharics. 

Inc. 

Address:  12051  Indian  Creek  CL. 

Beltsville.  MD  20706 
Contact:  Marian  Meiselmaa 
Phone:  (301)  369-3900 

(b)  Approved  Courses:  Coatnciat/ 
Supervisor,  Abatement  Worker. 

(c)  Date  of  Certification:  6/12/85. 
(xi)(a)  Training  Provider  Building 

Laborers  of  N.J.— ^Ecaining  Center. 
Address:  P.O.  Box  163.  Jamesburg.  N) 

08831 
Contact  Emmanuel  Riggi 
Phone:  (201)  521-0200 
.    (b)  Approved  Courses:  Contractor/ 
Supervisor.  Abatement  Worker. 

(c)  Date  of  Certification:  f /19/85. 

(xii)(a)  Training  Provider 
International  Association  of  Heat  and 
Frost  Insulators  and  Asbestos  Woricers 
Local  No.  14. 
Address:  6513  Bustleton  Ave^ 

Philadelphia,  PA  19149 
Contact  James  Aikens 
Phone:  (215)  533-0395 

(b)  Approved  Courses:  Contractor/ 
Supervisor,  Abatement  Woricer. 

(c)  Date  of  Certification:  619/85, 
(xiii)(a)  Trainiiig  Provider  IT 

Corporation. 

Address:  336  West  Anaheim  St, 

Wilhningtoa  CA  90744 
Contact  Dan  Solliday 
Hione:  (213)  830-1720 

(c)  Date  of  Certification:  B/29/95. 

(xiv)(a)  Training  Provider 
International  Association  of  Heat  aiid 
Frost  Insulators  and  Asbestos  Woricers 
Local  No.  42. 

Address:  1188  River  Rd..  New  Castle,  OE 

19720 
Contact  Robert  Holden 
Phone:  (302)  328^4203 

(b)  Approved  Courses:  Contractor/ 
Supervisor,  Abatement  Wnfcer. 

(c)  Date  of  Certification:  10/30/85. 
(xv)(a)  Training  Provider  E.L  du  Pont 

de  Nemours  &  Co. 

Address:  Chamber  Works.  Deepwater. 

NJ  06023 
Contact  Charles  Battle 
Phone:  (609)  540-2434 

(b)  Approved  Courses:  Contractor/ 
Supervisor,  Abatement  Worker. 

(c)  Date  trf  Certification:  5/1/87. 
(xvi)(a)  Training  Provider 

International  Association  of  Heat  and 
Frost  Insulators  and  Asbestos  Workers 
Local  No.  89. 

Address:  2733  Nottingham  Way, 
Trenton,  NJ  06619 


Contact  Qiarles  Oaftonzo 
Phone:  (600)  587-0002 

(b)  Approved  Courses:  Contractor/ 
Supervisor.  Abatement  Worker. 

(c)  Date  of  Certification;  S/13/86. 

(xvii)(a}  Training  Provider  Mid- 
Atlantic  Asbestos  Training  Center 
UMDNJ. 

Address:  675  Hoes  Lane.  Piscataway,  M] 

06854 
Contact  Lee  Laustsan 
nione:  (201)  463^500 

(b)  Approved  Courses:  Contractor/ 
Supervisor.  Abatement  Worker. 

(c)  Date  of  Certification:  7/1/86. 
(xviii)(a)  Training  Provider  National 

Asbestos  Council. 

Address:  2786  North  Decatur  Rd.. 

Decatur.  GA  30033 
'Contact  Tom  Laubenthal 
nione:  (404)  282-0629 

(b)  Approved  Courses:  Contractor/ 
Sup^irvisor.  Abatement  Worker. 

(c)  Date  (rf  Certification:  l/lS/87. 
(xix)(a)  Training  Provider  Asbestos 

Training  Institute— HRF.  Inc. 
Address:  247  Hayler  St,  South 

Hackensack,  NJ  07006 
Contact  Robert  Tetdaff 
nione:  (201)  4B9-3200 

(b)  Approved  Courses:  Contractor/ 
Supervisor.  Abatement  Woricer. 

(c)  Date  of  Certification:  ZfA/87. 
(xx)(a)  Training  Provider  IXSMA 

Environmental,  Inc. 

Address:  717  FeUowship  Rd..  Mount 

Uurel  N]  06054 
Contact  Laurence  Feirier 
Phone:  (600)  778-5757  ' 

(b)  Approved  Courses:  Contractor/ 
Supervisor.  Abatement  Woricer. 

(c)  Date  of  Certification:  4/13/87. 
(}ad)(a)  Training  Provider  Asbestos 

Woricer  Local  No.  32. 

Address:  870  Broadway.  Newaric  l^ 

07104 
Contact  Paul  lelmini 
Phone:  (201)  485-3626 

(b)  Approved  Courses:  Contractor/ 
Supervisor,  Abatement  Worker. 

(c)  Date  of  Certification:  5/8/87. 
(xxii)(a)  Training  Provider  kAvasnasA 

Design  and  Techndogy  Corp. 

Address:  1300  Macdade  Blvd..  Fdsom.      \ 

PA  19033 
Contact  Greg  Santo  ' 

Phone:  (215)  583-0660 

(b)  Approved  Courses:  Contractor/         | 
Supervisor.  Abatemoit  Woricer. 

(c)  Date  of  Certificatitm:  %lzrlv. 
(xxiii)(a)  Training  Provider 

Association  of  Wall  and  Ceiling 
Industries. 

Address:  25  K  St  NB.  Washington,  DC 
20002 


Contact  Carol  Paquin 
Phone:  (202)  783-2924 

(b)  Approved  Courses:  Contractor/ 
Supervisor.  Abatement  Woricer. 

(c)  Date  of  Certification:  6ll7{e7. 
(xxiv)(a)  ThtiningPromderBCM 

Eastern.  Inc. 

Address:  One  Plymouth  Meeting  Mall, 

Plymouth  Meeting.  PA  19462 
Contact  Robert  Ferguson 
Phone:  (215)  825-3800 

(b)  Af^nved  Courses:  Contractor/ 
Supervisor.  Abatement  Worker. 

(c)  Date  t^  Certification:  0/7/87. 
(xxv)(a)  Training  Provider  Certified 

Abatement  Technologies,  Inc. 
Address:  47  Midland  Ave.,  Elmwood 

Park,  NJ  07407 
Contact  Daniel  Curtin 
Phone:  (201)  796-0589 

(b)  Ap/Mvved  Courses:  Contractor/ 
Supervisor,  Abatemoit  Worker. 

(c)  Date  of  Certification:  6/3/87. 
(8)(a)  State:  Rhode  Island. 

State  Agency:  State  of  Rhode  bland  ft 
Providence  Plantations.  Department  of 
Health 

Address:  206  Cannon  Bldg.  76  Davis  St 
Providence.  RI 02900 

Contact  James  C  Ifickey 

Phone:  (401)  277-3601 

(b)  Af^mved  Accreditation  Program 
Discipline: 

Abatement  Worker  (full). 
Ctmtractor/Sepervisor  (full). 

(c)  Effective  date  of  regulation:  2/4/ 
86. 

Rhode  Island  Department  of  Health. 
EPA-Approved  Coones  for  Abetement 
Wt^cers  and  Contractors/Snpervisorf 

(i)(a)  noining  Provider  T\^ 
University  Asbestos  Information  Center. 
Addresr  474  Boston  Avc'Medford.  MA 

02155 
Contact  Brenda  Cole 
Phone:  (617)  381-3531 

(b)  Approved  Course:  Abatement 
Woricer. 

(c)  Date  ofCerti'fication:7/l/M. 
(iii)(a)  Training  Provider  Hevi 

England  Laborers'  Tlraining  Trust  Fond. 
Address:  37  East  St.  Hopkinton.  MA 

07148 
Contact:  James  Merioni 
Phone:  (617)  435-0316 

(b)  Approved  Course:  Abatement 
Wwker. 

(c)  Date  of  Certification:  7/1/88. 
(ii)(a)  Training  Provider  Geoigia  Tech 

Research  Institute  Environmental  Health 
ft  Safety  Division. 

Address:  Room  129  OlCeefe  Buildmg, 

Adanta.  GA  30332 
Contact:  Mark  Demyanek 
Phone:  (404)  094-3806 

(b)  Approved  Courses:  CoaXntitatf 
Supervisor,  Abatement  Worker. 


(c)  Date  of  Certification:  7/22la&. 
(iv)(a)  7>ai/i/>^Aovidlerr  Con-Test, 
Inc. 

Address:  P.O.  Box  501,  East 
Longmeadow,  MA  01028 
Contact  Brenda  Bolduc 
Phone:  (413)  525-1198 

(b)  Approved  Course:  Abatement 
Worker. 

(c)  Date  of  Certification:  3/l/8a 
{v)(a)  Training  Provider  National 

Asbestos  Council. 

Address:  2786  North  Decataur  Rd„ 

Decatur,  GA  30033 
Contact:  Tom  Laubenthal 
Phone:  (404)  282-0629 

(b)  Approved  Course:  Abatement 
Woricer. 

(c)  Date  of  Certification:  9f5fBfi. 
(vi)(a)  Training  Provider  National 

Suiface  Cleaning,  Inc. 

Address:  49  Danton  Dr..  Methuen,  MA 

01844 
Contact:  Anthony  Mesiti 
Phone:  (617)  686-6417 

(b)  Af^roved  Courses:  Contractor/ 
Supervisor,  Abetement  Wtwker. 

(c)  Date  of  C&tification:  10/3  fSB. 
(vii)(a)  Training  Provider  Heat  Fhjst 

and  Asbestos  Union  Local  #6. 
Address:  1725  Revere  Beach  Pwy.. 

Everett.  MA  02140 
Contact:  Bud  McCort 
Phone:  (617)  387-0609 

(b)  Approved  Courses:  Contractor/ 
Supervisor.  Abatement  Worker. 

(c)  Date  <rf  Certification:  12/8/86. 
(viii)(a)  Training  Provider  Analytical 

Testing  Services. 

^dchvss:  180  Weeden  St.  Pawtncket  RI 

02860 
Contact  Robert  Weisberg/Marie 

Stoeckel  ^ 

Phone:  (401)  723-7973 

(b)  Approved  Courses:  Contractor/ 
Supervisor. 

(c)  Date  of  Certification:  12/10/86. 
(ix)(a)  Training  Provider  Covino 

Environmental  Consuhants,  In& 
Address:  12  Walnut  Hill  Pk..  Wobum. 

MA  01801 
Contact:  Sam  Covino 
Phooe:  (617)  933-2566 

(b)  Approved  Courses:  Contractor/ 
Supervisor.  Abatement  Worker. 

(c)  Date  of  Certification:  lliS/B?. 
(x)(a)  Training  Provider  Community 

College  of  Rhode  Island. 

Address:  1762  Loaisquisset  Pk..  Lincobi. 

RI028865 
Contact  Afloerico  Ottavino 
Phone:  (401)  333-7060 

(b)  Approved  Courses:  Abatonent 
Woricer. 

(c)  Date  of  Certification:  11/13/87. 
(xi)(a)  Training  Provider  Institute  for 

Environmental  Education. 


Address:  208  West  Cummings  nu 

Wobum,  MA  01801 
Contact  Marybeth  Carver 
Phone:  (617)  935-7370 

(b)  Approved  Courses:  Contractor/ 
Supervisor.  Abatement  Worker. 

(c)  Date  of  Certification:  0/9/87. 
(xii)(a)  rray/j//?^  ftwiridler  National 

Training  Fund  of  Sbeetmetal  ft  Air 
Conditioning  Industry/Workers' 
Institute  For  Safety  ft  Health. 

Address:  1126  Sixteenth  Street  NW. 

Washington.  DC  20036 
Contact:  Mat  Gillan 
Phone:  (202)  887-1980 

(b)  Approved  Courses:  Abatement 
Woricer. 

(c)  Date  of  Certification:  2/2/88. 
(xiii)(a)  Training  Provider  NAACO, 

Inc. 

Address:  757  A  Tnrapike  St.  North 

Andover,  MA  01845 
Contact  Martin  Levitt 
Phone:  (617)  681-8711 

(b)  Approved  Courses:  Contractor/ 
Supervisor.  Abatement  Worker. 

(c)  Date  of  Certification:  4/28/88. 
(xiv)(a)  Training  Provider  Quality 

Contr^  Service,  Inc. 

Address:  1  Andrew  Circle,  North 

Andover,  MA  01845 
Contact:  Ajay  Pathak 
Phone:  (508)  475-0623 

(b)  Approved  Courses:  Contractor/ 
Supervisor,  Abatement  Worker. 

(c)  Date  of  Certification:  4/27/88. 
(9)(a)  State:  Washington. 

State  Agency:  State  of  Washington  Dept 
of  Labor  and  Inchistries,  Division  of 
Industrial  Safety  and  Health 

Address:  605  Plum  SE,  Olympia,  WA 
98504 

Contact  Steve  Cant 

Phone:  (206)  753-6497 

(b)  A/^roved  Accreditation  Program 
Discipline: 

Abatement  Worker  (interim). 
Contractor/Supervisor  (interim). 

(c)  Effective  date  of  regulation:  W/Zll 
85. 

EPA-Approved  Training  Course 

Region  I-^oston.  MA 

Regional  Asbestos  Coordinator 
Alison  Roberts,  EPA,  Region  I,  Air  and 
Management  Division  (APT-231),  JFK 
Federal  Building,  Boston,  MA  02203. 
(617)  565-3273  (FTS)  835-3273. 

List  of  Approved  Courses:  The 
following  training  courses  have  been 
approved  by  EPA.  The  courses  are  bated 
under  (b).  lliis  approval  is  subiect  to  the 
level  of  certification  indicated  after  the 
course  name.  Training  Providers  are 
listed  in  alphabetical  order  and  do  not 
reflect  a  prioritization.  Approvals  for 
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Region  I  training  couraes  and  contact 
points  for  each,  are  as  follows: 

(iHa)  Training  Provider  Abatement 
Technology  Corporation 

Address:  1  Boston  PI.,  Suite  102S. 

Boston.  MA  02106 
Contact:  Scott  Keyes 
Phone:  (617)  723-3100 

(b)  Approved  Course: 

Contractor/Supervisor  (contingent). 

(2Ka)  Training  Provider  Con-Test, 
Address:  P.O.  Box  591.  East 

Longmeadow,  MA  01028 
Contact:  Brenda  Bolduc 
I%one:  (413)  525-1198 

(b)  Approved  Courses: 

Abatement  Worker  (contingent). 

Abatement  Woricer  Refresher  Course 
(contingent). 
Contractor/Supervisor  (contingent). 

Contractor/Supervisor  Refresher 
Course  (contingent). 

Inspector /Management  Manner 
(contingent). 

Inspector /Management  Planner 
Refresher  Course  (contingent).  j 

{Z]{bl)  Training  Provider  \ 

Environmental  Training  Services. 
Address:  12  Walnut  Hill  He  Wobum. 

MA  01801 
Contact  Kenneth  P.  Martin 
Phone:  (617)  398-0348. 

(b)  Approved  Course: 

Abatement  Worker  (contingent). 

(4)(a)  Training  Provider  Hygientics 
Inc. 

Address:  ISO  Causeway  St..  Boston.  MA 

02114 
Contact:  John  W.  Cowdery 
Hione:  (617)  723-4664 

(b)  Approved  Course: 

Inspector  (contingent). 

(5)(a)  Training  Provider  Institute  for 
Environmental  Education. 

Address:  208  West  Commings  Pk.. 

Wobum,  MA  01801 
Contact:  Thomas  Kirlin  i 

Phone:  (617)  93S-7370  j 

(b)  Approved  Courses: 

Abatement  Worker  (contingent). 

Contractor/Supervisor  (full  from  9/18/ 
87). 

Inspector /Management  Planner 
(contingent). 

(6)(a)  Training  Provider  Maine  Labor 
Group  on  Health.  Inc. 
Address:  P.O.  Box  5.  Augusta.  ME  04330 
Contact:  Dianna  White 
Phone:  (207)  289-2770 

(b)  Approved  Courses: 

Abatement  Woricer  (contingent). 

Contractor/Supervisor  (contingent). 

(7)(a)  Training  Provider  New  En^and 
Laborers'  Training  Trust  Fund. 
Address:  37  East  St.  Hopkinton.  MA 

01748 


Contact  Jim  Merloni.  Jr. 
Phone:  (617)  435-6316 

(b)  Approved  Course: 

Abatement  Woiker  (contingent). 

(8)(a)  Training  Provider  TvdtB 
University  Asbestos  Information  Center. 
Address:  474  Boston  Ave.,  Medford.  MA 

02155 
Contact  &enda  Cole 
Phone:  (617)  381-3531 

(b)  Approved  Courses: 

Contractor/Supervisor  (interim  bom 
9/1/85  to  5/31/87). 

'    Contractor/Supervisor  (full  &t>m  6/1/ 
87). 

Inspector /Management  Planner  (full 
from  11/16/87). 

Region  Q— Edison.  N] 

Regional  Asbestos  Coordinator 
Arnold  Freiberger,  EPA,  Region  n. 
Woodbridge  Ave.,  Raritan  Depot  Bldg. 
la  Edison.  N)  08837.  (201)  321-6668. 
(FTS)  340-6671. 

List  of  Approved  Courses:  The 
following  training  courses  have  been 
approved  by  EPA.  The  courses  are  listed 
under  (b).  This  approval  is  subject  to  the 
level  of  certification  indicated  after  the 
course  name.  Training  Providers  are 
listed  in  alphabetical  order  cuid  do  not 
reflect  a  prioritization.  Approvals  for 
Region  D  training  courses  and  contact 
points  for  each,  are  as  follows: 

(l)(a)  Training  Provider  Abatement 
Safety  Training  Insdhite  (ASTI). 
Address:  323  West  39th  St.  New  Yoik, 

NY  10018 
Contact:  Jay  Sail 
Phone:  (212)  629-8400 

(b)  Approved  Course: 

Inspector/Management  Planner  (full 
from  3/21/88). 

(2)(a)  Training  Provider  Mtemative 
Ways,  Inc. 
Address:  100  Essex  Ave..  Bellmawr.  NJ 

08031 
Contact:  Robert  C  Hasiuk 
Hione:  (609)  933-3300 
•  (b)  Approved  Course: 

Inspector/Management  Planner 
(contingent). 

(3)(a)  Training  Provider  Asteco.  Inc. 
Address:  P.O.  Box  2204.  Niagara 

University,  Niagara,  NY  14100 
Contact  John  Larson 
nione:  (716)  297-5992 

(b)  Approved  Course: 

Abatenlent  Worker  (full  from  4/13/ 
88). 

(4)(a)  Training  Provider  AttoiiB 
Industries  Inc. 
Address:  538  Stewart  Ave.,  Brooklyn, 

NY  11222 
Contact:  John  Gajeski 
Hione:  (718)  387-0011 

(b)  Approved  Course: 


Abatement  Worker  (contingent). 

(5)(a)  Training  Provider  Hygeia  of 
New  York  In& 
Address:  P.O.  Box  206, 100  Oriskany 

Blvd.  Whitesboro,  NY  13492 
Contact  Richard  A.  Gigliotti 
Hione:  (315)  736-8980 

(b)  Approved  Course: 

Abatement  Woricer  (full  from  4/13/ 
88). 

(6)(a)  Training  Provider  Kaselaan 
and  D'Angelo  Associates,  Inc. 
Address:  516  Grove  St.,  Grove  ^aza, 

Haddon  Heights,  NJ  08035 
Contact  Lance  Fredericks 
nione:  (212)  213-1188 

(b)  Approved  Course: 

Inspector /Management  Manner  (full 
from  3/7/88). 

(7)(a)  Training  Provider  LaboTer's 
Local  No.  91  Educational  and  Training 
Fund. 
Address:  2556  Seneca  Ave..  Niagara 

Falls.  NY  14305 
Contact  Joel  Cicero 
Phone:  (716)  297-9253 

(b)  Approved  Course: 

Abatement  Worker  (full  from  7/27/ 
87). 

(8)(a)  Training  Provider  WdrAHantic 
Asbestos  Training  Center.  UMDNJ 
Robert  Wood  Johnson  Medical  SdiooL 

Address:  675  Hoes  Lane,  Piscataway,  NJ 

06854-6635 
Contact  Lee  Laustsen 
Hione:  (201)  463-4500 

(b)  ^proved  Courses: 

Abatement  worker  (full  from  7/28/86). 

Contractor/Supervisor  (full  from  7/28/ 
86). 

Inspector/Management  Manner  (full 
from  11/16/87). 

(9)(a)  Training  Provider  National 
Institution  Abatement  Science  & 
Technology  (NIAST). 
Address:  114  West  State  St,  P.O.  Box 

178a  Trenton.  NJ  08807-1780 
Contact  Glenn  W.  Miillips 
Mione:  (800)  422-2836 

(b)  Approved  Course: 

Inspector/Management  Planner 
(contingent). 

(10)(a)  Training  Provider  Niagara 
County  Community  College. 
Address:  3111  Saunders  Setdement  Rd., 

Sanborn,  NY  14132 
Contact  Eugene  Zinni 
Kione:  (716)  731-3271 

(b)  Approved  Courses: 

Abatement  Worker  (fiill  from  1/25/ 
88). 

Contractor/Siq)ervisor  (full  from  2/19/ 
88). 

(ll)(a)  Ttaining  Provider  Princeton 
Testing  Laboratory.  Inc. 


Address:  3490  US  Route  1.  Princeton 
Service  Center.  Princetm.  NJ  08543 

Contact  Anne  Coogan 

Phone:  (609)  452-9050 
(b)  Approved  Course: 
Inspector/Management  Planner 

(contingent). 
(12)(a)  Training  Provider  Safe  Air 

Environmental  Group,  Inc. 

Address:  P.O.  Box  467.  Depew.  NY  14043 
Contact:  Reza  Farrokh 
Phone:  (800)  634-8234 

(b)  Approved  Courses: 

Abatement  Woricer  (frdl  frTmK4/4/88). 

Contractor/Supervisor  (full  from  4/4/ 
88). 

(13Ka}  Twining  Provider  Tri-Cities 
Laborers  Training  Program 
Address:  5  Lombard  St,  Schenectady, 

NY12304 
Contact  Joseph  Zappone 
Phone:  (518)  370-3483 

(b)  Approved  Coarse: 

Abatement  Woricer  (full  from  3/21/ 
88). 

(14)(a)  TraiiUng  Provider:  Western 
New  York  Council  on  Occupational 
Safety  ft  Health  (WNYC06H). 
Address:  450  Grider  St,  BriUo,  NY 

14215 
Contact  Jeanne  ReiUy 
Phone:  (716)  807-2110 

(b)  Approved  Course: 

Abatement  Worker  (fuU  bom  1/24/ 
88). 

Region  m— Miilade^ihia,  PA 

Regional  Asbestos  Coordinator 
Pauline  Levin,  EPA,  Region  m  (3HW- 
40),  Stl  ChcMint  Bldg..  FfifladeipUa,  PA 
,  19107.  (215)  597-9859.  (FTS)  507-9859. 

List  ofAppnrted  Comee:  Tlie 
following  tiainias  coarse*  have  bees 
anwoved  by  EPA.Th»  oomea  ara  listed 
under  (b).  This  approval  is  subject  to  ttw 
level  of  certificatiaa  indicated  aflar  te 
course  name.  Training  PNviden  are 
listed  in  a^habetical  order  and  do  not 
reflect  a  prioritiiatitm.  Approvals  for 
Region  BI  training  courses  and  contact 
points  foe  eadi.  are  as  follows: 

(iKa)  Training  Provider  Aerosol 
Monitor^  ft  Analysis,  b& 

Address:  P.O.  Box  687.  Hunt  Valley.  MD 

21030 
Contact  DJt^TwiUey 
Mione:  (301)  785-M15 

(b)  Approved  Courses: 

Abatement  Worker  (fiall  from  7/14/ 
87). 

Contractor/Supervisor  (full  from  7/14/ 
87). 

Inspector/Management  Planner  (fidl 
froB9/3l/«). 

(2)(a)  TraiMuog  Provide:  AUcc 
Hamilton  Center  for  Oocnpatioiial 
Health,  Committees  on  Occopatiattal 
Safety  and  Healdi. 


Address:  801  Pennsylvania  Avenue  SR» 
Washington,  IX:  20009-2155 

Contact  Brian  Christopher 
Phone:  (202)  543-0005 

(b)  Approved  Courses: 
Abatement  Woricer  (fuO  from  1/16/ 
88). 

Contractor/Supervisor  (full  from  1/16/ 
88). 

Inspector /Management  Planner 
(contingent). 

(3Ha)  Ttaining  Provider  Asbestos 
Abatement  Council  of  the  Association  of 
Wan  ft  Ceiling  Industries. 
Address:  25  K  Street  NE..  Suite  300, 

Washmgton,  DC  20002 
Contact  Carol  Paquin 
Mione:  (202)  783-2824 

^)  Approved  Courses: 

Abatement  Woricer  (full  from  5/19/ 
87). 

Contractor/Sopervisor  (full  frt>m  5/19/ 
87). 

(4)(a)  Thunii^AmrK/errBiospherics, 
In& 
Address:  12061  Indian  Creek  Ct. 

Beltoville,  MD  20705 
Contact  Marian  F.  Meisdman 
Phone:  (301)  380-3900 

(b)  Approved  CoaneK 

Abatement  Worker  (fuO  from  10/1/ 
87). 

Contractor/Supervisor  (fdl  from  10/1/ 
87). 

(5)(a)  Training  Provide:  Delaware 
Technical  ft  Community  Colleges. 
Address:  P.O.  Box  897.  Dover.  DE 19003 
Contact  David  Stanley 
Phone:  (302)  736-M21 

(b)  Af^troved  Courses: 

Abatement  Woricer  (contingent). 

ContractOT/Supervisor  (contingent). 

(6)(a)  Troinii^  Provider  UttxKlL 
University.  Office  of  Continuing 
Professional  Education. 
Address:  32nd  ft  Chestnut  Sts., 

Miiladelphia.  PA  19104 
Contact  Robert  Ross 
Mtone:  (215)  895-2156 

(b)  Approved  Counea: 

Abatement  Woricer  (full  fit>m  8/9/86). 

Contractor/Saperviaor  (foU  bom  6/9/ 
86). 

Inspector/Management  Planner 
(contingent). 

(7Ma)  Thiiaing  Provider  Hazard 
Abatement  Training  Center. 

Address:  101  East  Lancaster  Ave.. 

Wayne,  PA  19087 
Contact  Robert  Maotnar 
Phone:(215)871-0830 

(b)  Approved  Course: 

Inspector/Management  Planner 
(contingent). 

(8)(a)  Tyttuui^AovidbrrlNDTRA 
CO..  A  Subsidiary  of  WACa  lac. 


Address:  5450  Lewis  Rd..  P.O.  Box  638. 

Sandston.  VA  23150 
Contact  William  Belanich 
Phone:  (804)  222-8440 

(b)  Approved  Courses: 

Abatement  Worker  (full  bom  9/15/ 
87). 

Contractor/Supervisor  (full  bom  9/15/ 
87). 

{9)(a)  Thtining  Provider  ]tT\kins 
Professionals,  Ina 

Address:  5022  Campbell  Blvd.,  Suite  F, 

Baltimore,  MD  21236 
Contact  Larry  Jenkins 
Phone:  (301)  529-3553 

(b)  Approved  Courses: 

Abatement  Woricer  (contingent). 

Contractor/Supervisor  (contingent). 

(10)(a)  Training  Provider  Laboren' 
District  Council.  Education  Training 
Fund  of  Miiladeiphia  ft  Vicinity. 

Address:  500  Lancaster  Ave.,  Exton.  PA 

19341 
Contact  Jerry  Roseman 
Mione:  (215)  836-1175 

(b)  Approved  Courses: 

Abatement  Worker  (interim  from  11/ 
1/87  to  12/14/87). 

Abatement  Worker  (contingent). 

(ll)(a)  Training  Provider  Medical 
College  of  Virgifliia.  Virginia 
Commonwealth  University,  Dept  of 
Preventive  Medicine. 

Address:  P.O.  Box  212,  Richmond.  VA 

23298 
Contact  Leonard  Vance,  Phd 
Phone:  (804)  786-9785 

(b)  Approved  Courses: 

Contractor/Supervisor  (full  from  11/2/ 
87). 

Inspector/Management  Planner  (full 
fix>ra  2/29/88). 

(12)(a)  Training  Provider  NOVATEC 
Ina 

Address:  506  Dnny  Lane,  Baltimore,  MD 

21229 
Contact  Robert  Olcerst 
Mione:  (301)  566-0859 

(b)  Approved  Coarse: 

Abatement  Worker  (contingent). 

(13)(a)  Training  Provider  NetiotuA 
Training  Fund  of  Shectraetal  ft  Air 
Conditioning  Indostry/Woricers' 
Institute  for  Safiety  ft  Health. 

Addresr  1126  fflxteentii  StNW.. 

Washington,  DC  20036 
Contact  Scott  Schnrtder 
Phone:  (202)  887-1980 

(b)  Approved  Courses: 

Abatement  Worker  (Interim  from  11/ 
1/86  to  8/1/87). 

Abatement  Worker  (fiill  from  9/18/ 
87). 

Contractor/Supervisor  (interim  from 
11/1/86  to  8/1/87). 
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Contraetor/Supervisor  (full  from  9/18/ 
87). 

(14)(a)  Training  Provider  Oneil  M. 
Banks,  bi& 

Address:  338  South  Main  St..  Bel  Air, 

MD  21014 
Contact  Oneil  M.  Banks 
Phone:  (301)  879-4676 

(b)  Approved  Courses: 

Abatement  Worker  (contingent). 

Contractor/Supervisor  (contingent). 

Inspector  (contingent). 

(15)(a)  Training  Provider  Paskal 
Environmental  Services. 

Address:  1400  South  Joyce  St,  Suite  C 

1701,  Arlington,  VA  22202 
Contact:  Steven  Paskal  i 

Phone:  (703)  920-6653 

(b)  Approved  Course:  [ 

Abatement  Worker  (contingent). 

(16)(a)  Training  Provider  Safety 
Management  Institute. 
Address:  P.O.  Box  2267,  Altoona,  PA 

16603 
Contact  Christopher  Tate  i 

I%one:  (814)  946-8778  I 

(b)  Approved  Courses: 

Abatement  Worker  (contingent). 

Contractor/Supervisor  (contingent). 

Inspector/Management  Planner 
(contingent). 

(17)(a)  Training  Provider  Temple 
University  College  of  Engineering. 
Address:  12th  &  Norris  Sts., 

Philadelphia,  PA  19122 
Contact  Lester  Levin 
Phone:  (215)  787-6479 

(b)  Approved  Courses:  '  •> 

Abatement  Worker  (full  from  9/28/ 
87). 

Contractor/Supervisor  (full  from  9/28/ 
87). 

Inspector /Management  Planner  (full 
&t>m  10/13/87). 

(18)(a)  Training  Provider  University 
of  Pittsbuigh  Graduate  School  of  PubUc 
Health. 

Address:  Department  of  Indtutrial 
Environmental  Health  Services. 
Pittsburgh.  PA  15261  i 

Contact  Dietrich  A.  Weyel  j 

Phone:  (412)  624-3850  I 

(b)  Approved  Courses: 
Abatement  Worker  (contingent). 
Contractor/Supervisor  (contingent). 
(19)(a)  Training  Provider  White  Lung 

Association. 

Address:  1114  Cathedral  St.,  Baltimore, 

MD  21201 
Contact  James  Fite 
Phone:  (301)  727-6029 

(b)  Approved  Courses: 

Abatement  Woiiier  (contingent). 

Contractor/Supervisor  (contingent). 

Inspector/ Management  Planner  (full 
from  2/15/88). 


(20)(a)  Training  Provider  William  L 
James  Eiitetprises,  Inc. 
Address:  710  Capouse  Ave.,  Scranton, 

PA  18509 
Contact  William  L  James 
Hione:  (717)  346-2837 

(b)  Approved  Courses: 

Abatement  Worker  (contingent). 

Contractor/Supervisor  (contingent). 

Region  IV— Atlanta,  GA 

Regional  Asbestos  Coordinator  Jim 
Littell,  EPA  Region  IV.  345  Courtland  St 
ME.  Atlanta,  GA  30365.  (404)  347-3864. 
(FTS)  257-3864. 

List  of  Approved  Courses:  The 
following  training  courses  have  been 
approved  by  EPAl  The  courses  are  Usted 
under  (b).  This  approval  is  subject  to  the 
level  of  certiflcation  indicated  after  the 
course  name.  Training  Providers  are 
listed  in  alphabetical  order  and  do  not 
reflect  a  prioritization.  Approvals  for 
Region  IV  training  courses  and  contact 
points  for  each,  are  as  follows: 

(l)(a)  Training  Provider  A.T.C  Ina 

Address:  1635  Pumphrey  Ave..  Auburn, 

AL  36830-4303 
Contact:  David  L  Elam,  Jr. 
I^one:  (205)  826-8232 

(b)  Approved  Course: 

Inspector  (contingent). 

(2)(a)  Training  Provider  AHP 
Research,  Inc. 

Address:  1501  Johnsons  Ferry  Rd..  Suite 
23a  P.O.  Box  71926,  Marietta.  GA 
30007 

Contact:  Dwight  Brown 
nione:  (404)  565-0061 

(b)  Approved  Courses: 

Inspector/Management  Planner 
(interim  &t>m  5/28/86  to  \Zl\Zl«7). 

Inspector/Management  Planner  (full 
bom  12/14/87). 

(zy^a)  Training  Provider  Ml 
Environmental  Services. 
Address:  P.O.  Box  3044.  Louisville.  KY 

40201 
Contact  Tim  ElUs 
Phone:  (502)  589-5308 

(b)  Approved  Courses: 

Abatement  Worker  (fuU  bom  l(l2l 
88). 

Contractor/Supervisor  (full  from  1/12/ 
88). 

(4)(a)  Training  Provider  AabeaXos 
Consultants,  Inc. 

Address:  P.O.  Box  9054,  Greensboro,  NC 

27408 
Contact:  Thomas  Petty 
Phone:  (919)  275-3907 

(b)  Approved  Course: 

Inspector /Management  Planner 
(contingent). 

(5)(a)  Training  Provider  BCM 
Engineers,  Ina 
Address:  106  St.  Anthony  St,  P.O.  Box 

1784,  Mobile.  AL  36633 


Contact  Gail  Conner 
Phone:  (205)  43S-3981 

(b)  Approved  Courses: 

Inspector/Management  Planner  (full 
from  11/11/87). 

Project  Designer  (full  from  12/8/87). 

(6)(a)  Training  Provider  DPC  General 
Contractors. 
Address:  250  Arizona  Ave.,  ME.,  Building 

A.  Atlanta,  GA  30307 
Contact  Glen  Kahler 
Phone:  (404)  373-0561 

(b)  Approved  Course: 

Abatement  Worker  (contingent). 

(7)(a)  Training  Provider  Georgia 
Tech.  Research  Institute,  Environmental 
Health  ft  Safety  Division. 
Address:  Room  029,  O'Keefe  Building. 

Atlanta,  GA  30332 
Contact  Mark  Demyanek 
Phone:  (404)  894-3806 

(b)  Approved  Courses: 

Contractor/Supervisor  (interim  &t>m 
6/1/85  to  5/10/87). 

Contractor/Supervisor  (full  bom  5/11/ 
87). 

Contractor/Supervisor  Refresher 
Course  (contingent). 

Inspector/Management  Planner  (full 
fttjm  10/1/87). 

(8)(a)  Training  Provider  Howard  L 
Henson  Training  Institute. 

Address:  3592  Flat  Shoals  Rd.,  Decatur. 

GA  30034 
Contact  Stephen  Henson 
Phone:  (404)  243-5107 

(b)  Approved  Course: 

Abatement  Woiker  (fujl  from  2/16/ 
88). 

(9)(a)  Training  Provider  Laborers'' 
District  Council  of  Southeast  Florida. 
Address:  799  Northwest  62nd  St,  Miami. 

FL  33510 
Contact  Albert  Houston 
Phone:  (305)  754-2659 

(b)  Approved  Course: 

Abatement  Woiker  (full  from  3/15/ 
88). 

(10)(a)  Training  Provider  National 
Asbestos  Council  (NAC)  Training 
Department 
Address:  2786  North  Decatur  Rd.. 

Decativ.  GA  30033 
Contact  Tom  Laubenthal 
Phone:  (404)  292-0629 

(b)  Approved  Courses: 

Abatement  Woriier  (interim  from  7/1/ 
86  to  6/1/87). 

Abatement  Woiker  (full  from  7/1/87). 

(ll)(a)  Training  Provider  SouA 
Carolina  Research  and  Training  Center. 
Address:  300  Gervais  St,  Annex  III, 

Columbia,  SC  29201 
Contact:  Jan  Temple 
Phone:  (803)  737-2060 


(b)  Approved  Courses: 
Contractor/Supervisor  (full  from  3/8/ 
88). 

Inspector/Management  Planner  (full 
from  3/1/88). 

(12){a)  Training  Provider  The 
Environmental  Institute. 
Address:  COBB  Corporate  Center/300, 

350  Franklin  Rd.,  Marietta,  GA  30067 
Contact:  Eva  Clay 
Phone:  (404)  425-2000 

(b)  Approved  Courses: 

Abatement  Worker  (contingent). 

Contractor/Supervisor  (full  from  2/1/ 
88). 

Inspector/Management  Planner  (full 
from  1/25/88). 

Project  Designer  (full  from  2/9/88). 

(13)(a)  Training  Provider  University 
of  Alabama,  College  of  Continuing 
Studies,  Division  of  Environmental  ft 
Industrial  Programs. 

Address:  P.O.  Box  2967,  Tuscaloosa.  AL 

35486-2967 
Contact:  William  Weems 
Phone:  (205)  348-3033 

(b)  Approved  Course: 

Contractor/Supervisor  (full  from  12/ 
14/87). 

(14)(a)  Training  Provider  University 
of  Alabama — ^Birmingham  Deep  South 
Center. 

Address:  Birmingham,  AL  35294 
Contact:  Elizabeth  Lynch 
Phone:  (205)  934-7032 

(b)  Approved  Course: 

Inspector/Management  Planner  (full 
from  3/21/88). 

(15)(a)  Training  Provider  University 
of  Florida,  TREEO  Center. 
Address:  3900  South  West  63rd  Blvd., 

Gainesville,  FL  32608 
Contact:  Sandra  Scaggs 
Phone:  (904)  392-9570 

(b)  Approved  Courses: 

Contractor/Supervisor  (interim  bom 
2/9/87  to  4/30/87). 

Contractor/Supervisor  (full  bom  5/1/ 
87). 

Inspector/Management  Planner 
(interim  from  1/27/87  to  12/14/87). 

Inspector/Management  Planner  (full 
bom  2/15/88). 

(16)(a)  Training  Provider  University 
of  Kentucky,  College  of  Engineering 
Continuing  Education. 
Address:  305  Slone  Bldg..  Lexington.  KY 

40506-0053 
Contact  A.B.  Broderson 
Phone:  (606)  257-4300 

(b)  Approved  Course: 

Inspector/Management  Planner  (full 
frt>m  2/15/88). 

(17)(a)  rro/n/i^gftowde/r  University 
of  North  Carolina  Chapel  HiU. 
Occupational  Safety  ft  Health, 
Educational  Resource  Center. 
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Address:  109  Conner  Dr.,  Suite  1101, 

Chapel  Hill.  NC  27514 
Contact:  Ted  Williams 
Phone:  (919)  962-2101 

(b)  Approved  Course: 

Inspector/Management  Planner  (full 
from  11/9/87). 

(18)(a)  Training  Provider  WOiiams 
and  Associates,  Inc.,  Environmental 
Training  Center. 

Address:  460  Tennessee  St.,  Memphis, 

TN  38103 
Contact:  Ruth  Williams 
Phone:  (901)  521-9030 

(b)  Approved  Courses: 

Abatement  Worker  (contingent). 

Contractor/Supervisor  (contingent). 

Region  V— Chicago.  IL 

Regional  Asbestos  Coordinator 
Anthony  Restaino,  EPA  Region  V.  536  S. 
Clark  St.,  Chicago.  IL  60604.  (312)  886- 
8879.  (FTS)  886-6879. 

List  of  Approved  Courses:  The 
following  training  courses  have  been 
approved  by  EPA.  The  courses  are  listed 
under  (b).  TTiis  approval  is  subject  to  the 
level  of  certification  indicated  after  the 
course  name.  Training  Providers  are 
listed  in  alphabetical  order  and  do  not 
reflect  a  prioritization.  Approvals  for 
Region  V  training  courses  and  contact 
points  for  each,  are  as  follows: 

(l)(a)  Training  Provider  Abatement 
Training  Institute,  Inc. 
Address:  P.O.  Box  26835.  Columbus,  OH 

43226-0835 
Contact:  Steven  Ritchie 
Phone:  (614)  267-0906 

(b)  Approved  Course: 

Abatement  Worker  (contingent). 

(2)(a)  Training  Provider  Asbestos 
Management  Inc.  (AMI). 
Address:  36700  South  Huron.  Suite  104, 

New  Boston,  Ml  48164 
Contact:  Kary  S.  Amin 
Phone:  (313)  961-6135 

(b)  Approved  Courses: 

Contractor/Supervisor  (contingent). 

Inspector/Management  Planner  (full 
fitjm  2/2/88). 

(3)(a)  Training  Provider  AabestoB 
Training  ft  Employment  Inc.  (ATEI). 
Address:  809  East  11th  St..  Michigan 

City,  IN  46360 
Contact  Bruce  H.  Connell 
Phone:  (219)  874-7348 

(b)  Approved  Course: 

Abatement  Worker  (contingent). 

(4)(a)  Training  Provider  BDN 
Industrial  Hygiene  Consultants. 
Address:  8105  Valleywood  Lane. 

Portage.  MI  49002 
Contact:  Keith  Nichols 
Phone:  (616)  329-1237 

(b)  Approved  Courses: 

Abatement  Worker  (contingent). 


Contractor/Supervisor  (contingent). 

Inspector/Management  Planner  (full 
from  2/15/88). 

(5)(a)  Training  Provider  Clayton 
Environmental  Consultants,  Inc. 

Address:  22345  Roethel  Dr..  Novi,  MI 

48050 
Contact:  Michael  Co^an 
Phone:  (313)  344-1770 

(b)  Approved  Course: 

Inspector/ Management  Planner  (full 
from  2/26/88). 

(6)(a)  Training  Provider  Columbus 
Paraprofessional  Institute  Batteile 
Columbus  Division. 

Address:  505  King  Ave.,  Columbus.  OH 

43201-2693 
Contact  John  Simpkins 
Phone:  (614)  424-6424 

(b)  Approved  Course: 

Inspector/Management  Planner 
(contingent). 

(7)(a)  Training  Provider  Daniel  J. 
Hartwig  Associates,  Inc. 
Address:  P.O.  Box  31,  Oregon,  WI 

53573-0031 
Contact  Alice  J.  Seeliger 
Phone:  (608)  835-5781 

(b)  Approved  Course: 

Inspector/Management  Planner 
(contingent). 

(8}(a)  Training  Provider  DeLisle 
Consulting  ft  Laboratories,  Inc. 
Address:  2401  East  Milham  Ave.. 

Kalamazoo,  MI  49002 
Contact:  Mark  DeLisle 
Phone:  (616)  343-4698 

(b)  Approved  Courses: 

Contractor/Supervisor  (full  from   10/ 
20/87). 

Inspector/Management  Planner  (full 
from  12/22/87). 

(9)(a)  Training  Provider 
Environmental  Professionals,  Inc. 
Address:  1405  Newton  St.,  Tallmadge, 

OH  44278 
Contact  Timothy  E  Walsh 
Phone:  (216)  633-4435 

(b)  Approved  Course: 

Contractor/Supervisor  (contingent). 

(10)(a)  Training  Provider  Foley 
Occupational  Health  Consulting. 
Address:  4060  Echo  Cove,  Manitou 

Beach,  MI  49253 
Contact:  E.D.  Foley,  Jr. 
Phone:  (517)  547-7399 

(b)  Approved  Course: 

Contractor/ Supervisor  (contingent). 

(ll)(a)  Training  Provider  Heat  and 
Frost  Insulators,  Local  17  Apprentice 
Training  Center. 

Address:  3850  South  Racine  Ave., 

Chicago.  IL  60609 
Contact:  John  P.  Shine 
Phone:(312)247-1007 
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(b)  Approved  Courses: 

Abatement  Worker  (full  from   11/8/ 
87). 

Contractor/Supervisor  (contingent). 

(12)(a)  Training  Provider  I.P.C. 
Chicago. 
Address:  4309  West  Henderson. 

Chicago,  IL  60641 
Contact  Robert  G.  Cooley 
Phone:  (312)  975-3495 

(b)  Approved  Course: 

Abatement  Worker  (contingent). 

(13](a}  Training  Provider  Illinois 
Laborers'  &  Contractors'  Training 
Program,  Training  Trust. 
Address:  Rural  Route  3,  Mount  Steiiing. 

IL  62353 
Contact:  Tony  Romolo 
Phone:  (217)  773-2741 

(b)  Approved  Courses: 

Abatement  Woricer  (full  from  2/1/88). 

Contractor/Supervisor  (fiill  from  3/14/ 
88). 

(14)(a)  Training  Provider  Indiana     i 
Laborers'  Training  Trust  Fund. 
Address:  P.O.  Box  758,  Bedford.  IN  47421 
Contact  Richard  Fassino 
Phone:  (812)  279-fl751 

(b)  Approved  Course: 

Abatement  Woricer  (full  from  2/22/ 
88). 

(15)(a)  Training  Provider:  Industrial 
Environmental  Consultants. 

Address:  2875  Northwind.  Suite  113. 

East  Lansing.  MI  48823 
Contact  James  C.  Fox 
Phone:  (517)  332-7028 

(b)  Approved  Course: 

Inspector/Management  Planner 
(contingent). 

(16)(a)  Training  Provider  Kemron 
Environmental  Services. 
Address:  32730  Northwestern  Hwy.. 

Farmington  Hills,  MI  48018 
Contact  Thomas  J.  Martin 
Phone:  (313)  826-2428 

(b)  Approved  Course: 

Inspector/Management  Planner       ' 
(contingent). 

(17)(a)  Training  Provider  Michigan 
Laborers  Training  Institute. 

Address:  11155  South  Beardslee  Rd.. 

Perry.  MI  48872 
Contact  Edwin  R  McDonald 
Phone:  (517)  625^919 

(b)  Approved  Courses: 

Abatement  Worker  (contingent). 

Contractor/Supervisor  (contingent). 

(18Ka)  Training  Provider  Midwest 
Healdi  Training. 

AddresK  3820  Central  Western  Springs, 

IL  60558 
Contact:  H.C  Brown  | 

Phone:  (312)  248-0527  I 

(b)  Approved  Course: 

Abatement  Worker  (contingent). 


(19)(a)  Training  Provider  Morraine 
Valley  Community  College. 
Address:  10900  South  88th  Ave..  Palos 

Hills,  IL  60465 
Contact:  Richard  Kukac 
Phone:  (312)  974^1300 

(b)  Approved  Course: 

Inspector/Management  Planner  (full 
bom  2/9/88). 

(20)(a)  Training  Provider  Nova 
Enviromhental  Services. 
Address:  Suite  420  Hazeltine  Gates,  1107 

Hazeltine  Blvd.,  Chaska.  MN  55318 
Contact:  Steven  B.  Cummings 
Phone:  (612)  448-8888 

(b)  Approved  Courses: 

Abatement  Worker  (contingent). 

Contractor/Supervisor  (contingent). 

Inspector/Management  Planner 
(contingent). 

(21)(a)  Training  Provider  Nova    ■ 
Environmental,  Inc. 
Address:  704  Wesley,  Ann  Arbor.  MI 
-     48103 

Contact  Kary  S.  Andn  % 

Phone:  (313)  708-3585 

(b)  Af^roved  Courses: 

Contractor/Supervisor  (contingent). 

Inspector/Management  Planner 
(contingent). 

(22)(a)  Training  Provider  Ohio 
Asbestos  Woricers  Council. 
Address:  1216  East  McMillan  St.,  Room 

107,  Cincinnati.  OH  45208 
Contact:  Larry  Bnley 
nione:  (513)  221-5968 

(b)  Approved  Course: 

Contractor/Supervisor  (contingent). 

(23)(a)  Training  Provider.  Professional 
Service  Industries. 
Address:  510  East  22nd  St.  Lombard.  IL 

60148 
Contact:  W.K.  Swartzendniben 
Phone:  (312)  691-1480 

(b)  Approved  Course: 

Inspector  (contingent). 

(24)(a)  Training  Provider  S.Z. 
Mansdorf  &  Assoc.,  Ina 
Address:  2000  Chestnut  Blvd.,  Cuyahoga 

Falls,  OH  44223-1323 
Contact:  AX.  Lott 
Phone:  (218)  928-5434 

(b)  Approved  Course: 

Contractor /Supervisor  (fall  bom  l/2lif 
88). 

(25)(a)  Training  Provider  Safety 
Training  of  Illinois. 
Address:  1515  South  Paric,  ^ringfield.  H. 

62704 
Contact:  S.  David  Farris 
Phone:  (217)  787-9091 

(b)  Approved  Course: 

Abatement  Worker  (foD  from        12/ 
18/87). 

(28](a)  Training  Provider  South  East 
Michigan  Committee  on  Occupational 
Safety  and  Health  SEMCOSH. 


Address:  1550  Howard  St..  Detroit.  MI 

48216 
Contact  Barbara  Boylan 
Phone:  (313)  961-3345 

(b)  Approved  Course: 

Abatement  Worker  (contingent). 

(27)(a)  Training  Provider  University 
of  Cincinnati  Medical  Center.  Institute 
of  Environmental  Health  Kettering 
Laboratory.  -- 

Address:  3223  Eden  Ave..  Cincinnati. 

OH  45267-0056 
Contact  Susan  L  Millman 
Hione:  (517)  872-5733 

(b)  Approved  Courses: 

Contractor/Supervisor  (full  from     10/ 
20/87). 

Inspector/Management  Planner  (full 
bom  11/UIB7). 

(28)(a)  Traiiung  Provider  University 
of  Illinois  at  Chicago  M.A.LC.  Sdiool  of 
Public  Health. 

Address:  2035  Taylor,  Chicago.  IL  80812 
Contact  Tony  Billotti 
mione:  (312)  996-5762 

(b)  Approved  Courses: 

Abatement  Woricer  (interim  from 
10/1/87  to  12ll4l«7). 

Abatement  Woricer  (full  from  4/5/88). 

Contractor/Supervisor  (full  &t>m 
10/1/87). 

Inspector /Management  I^anner  (full 
fit>m  10/21/87). 

(29)(a)  Training  Provider  University 
of  Wisconsin-Extension. 

Adtfaess:  422  LoweU  Hall.  810  Langdon 

St..  Madison.  WI 53703 
Contact  Neil  DeCIercq 
Phone:(608)282-2111 

(b)  Approved  Courses: 

Abatement  Worker  (full  from      12/7/ 
87). 

Contractor/Supervisor  (contingent). 

Inspector/Management  Planner  (fidl 
from  2/22/88). 

Region  VI— Dallas,  TX 

Regional  Asbestos  Coordinator:  John 
West,  6t-4H.  EPA.  Region  VL  1445  Ross 
Avenue.  Dallas  TX  75202-2733.  (214) 
655-7244.  (FTS)  255-7235. 

List  of  Approved  Courses:  The 
following  training  coorses  have  been 
approved  by  EPA^  The  courses  are  Usted 
under  (b).  lliis  approval  is  subject  to  the 
level  of  certificaticni  indicated  after  the 
course  name.  Training  Providers  are 
listed  in  alphabetical  order  and  do  not 
reflect  a  prioritization.  Approvals  for 
Region  VI  training  courses  and  contact 
points  for  eadi,  are  as  fbUows: 

(l)(a)  Training  Provider  Asbestos 
Surveys  and  Training.  Inc 
Address:  Three  Rivawey,  Suite  760, 

Houston.  TX  77OG0 
Contact:  Jesse  Ashley 


Phone:  (713)  623-0025 

(b)  Approved  Course: 

Abatement  Worker  (full  from        10/ 
22/87). 

(2)(a)  Training  Provider  CERL.  Inc. 
Address:  1611  Calle  Lorca,  Suite  B. 

Santa  Fe.  NM  87501 
Contact  Michael  Curtis 
Phone:  (505)  988-4143 

(b)  Approved  Courses: 

Contractor/Supervisor  (contingent). 

Inspector /Management  Planner 
((X)ntingent). 

(3)(a)  Training  Provider  Certified 
Asbestos  Training  Institute,  Inc. 

Address:  4202  Argentina  Cir..  Pasadena. 

TX  77504 
Contact  Maurice  Hoffpowier 
Phone:  (713)  487-3155 

(b)  Approved  Course: 

Abatement  Woricer  (contingent). 

(4)(a)  Training  Provider  Critical 
Environmental  Training. 
Address:  5815  Gulf  Fwy..  Houston.  TX 

77023 
Contact  Charles  M.  Flanders 
Phqne:  (713)  921-4600 

(b)  Approved  Courses: 

Abatement  Worker  (full  from  4/14/ 
88). 

Contractor/Supervisor  (contingent). 

Inspector /Management  Planner 
(contingent). 

(5)(a)  Training  Provider 
Environmental  Institute. 

Address:  P.O.  Box  270278,  Dallas.  TX 

75227 
Contact:  R.  Michael  Wheeler 
Phone:  (214)  324-0774 

(b)  Approved  Courses: 

Contractor/Supervisor  (full  from  l/ll/ 
88). 

Inspector/Management  Planner  (full 
bom  1/25/68). 

(6)(a)  Training  Provider  GEBCO 
Associates.  Inc. 
Address:  805-A  Elizabeth  Dr..  Bedford. 

TX  78022 
Contact  Ed  Kirch 
Phone:  (817)  288-4006 

(b)  Approved  Courses: 

Abatement  Worker  (interim  from  4/ 
15/87  to  8/19/87). 

Abatement  Worker  (full  from  8/20/ 
87). 

Contractor/Supervisor  (contingent). 

Inspector/Management  Planner 
(contingent). 

(7)(a)  Training  Provider  International 
Association  of  Heat  and  Frost 
Insulators.  Asbestos  Workers  Union 
Local  22. 
Address:  3219  Pasadena  Blvd.. 

Pasadena.  TX  77503 
Contact  Owen  Tilley 
Phone:  (713)  473-0888 


(b)  ^proved  Courses: 

Abatement  Worker  (interim  bom  10/ 
1/87  to  12/14/87). 

Abatement  Worker  Refresher  Coiuve 
(contingent). 

Contractor/Supervisor  (contingent). 

(8)(a)  Training  Provider  Lamar 
University.  Ha^rdous  Materials 
Program. 

Address:  P.O.  Box  10008,  Beaumont,  TX 
77710. 

Contact:  Marion  Foster 
Phone:  (409)  880-2369 

(b)  Approved  Course: 

Contractor/Supervisor  (contingent). 

(9)(a)  Training  Provider:  Louisiana 
State  University  Agricultural  and 
Mechanical  College. 
Address:  361  Pleasant  Hall,  Baton 

Rouge.  LA  70803-1520 
Contact:  George  Smith 
Phone:  (504)  388-6621 

(b)  Approved  Courses: 

Abatement  Worker  (contingent). 

Contractor/Supervisor  (contingent). 

Inspector/Management  Planner  (full 
bom  1/18/88). 

(10)(a)  Training  Provider:  Moore- 
Norman  Area  Vocational  Training 
Sc:hool. 
Address:  4701-12th  Ave.  NW.  Norman. 

OK  73069 
Contact  Frank  Coulter 
I%one:  (405)  364-5763 

(b)  Approved  Course: 

Inspector/Management  Planner 
(contingent). 

(ll)(a)  Training  Provider  Texas 
Engineering  Extension  Service,  Building 
Codes  Inspection  Training  Div. 
Address:  Texas  A&M  University 

System.  College  Station,  TX  77843- 

8000 
Contact  Richard  Thompson 
Phone:  (409)  845-6682 

(b)  Approved  Courses: 

Abatement  Worker  (full  from  9/28/ 
87). 

Contractor/Supervisor  (interim  from 
5/26/86  to  9/13/87). 

Contractor/Supervisor  (full  from  9/14/ 
87). 

Inspector/Management  Plarmer  (full 
from  10/19/87). 

(12)(a)  Training  Provider  Tulane 
University,  School  of  Public  Health  and 
Tropical  Medicine,  Dept  of 
Environmental  Health  Sciences. 

Address:  1430  Tulane  Ave.,  New 

Orleans,  LA  70112 
Contact  Dr.  Shau- Wong-Chang,  I^D, 

CIH 
Phone:  (504)  588-5374 

(b)  Approved  Courses: 
"    Contactor/Supervisor  (interim  from  3/ 
17/87  to  9/14/87). 


Contractor/Supervisor  (full  frt>m  9/15/ 
87). 

(13)(a)  Training  Provider  University 
of  Arkansas  at  Little  Rock,  Biology 
Department 

Address:  33rd  &  University,  Little  Rock, 

AR  72204 
Contact:  Phyllis  Moore 
Phone:  (501)  589-3270 

(b)  Approved  Course: 

Inspector/Management  Planner 
(contingent). 

(14)(a)  Training  Provider  University 
of  Texas  at  Arlington,  Bureau  of 
Engineering  Research. 

Address:  P.O.  Box  19020,  Arlington.  TX 

76019 
Contact  Ernest  C.  Crosby 
Phone:  (817)  273-2557 

(b)  Approved  Courses: 

Contractor/Supervisor  (full  from  7/14/ 
86). 

Inspector/Management  Planner  (full 
from  10/19/87). 

Region  VII— Kansas  City,  KS 

Regional  Asbestos  Coordinator 
Woli^ang  Brandner,  EPA  Region  VII,  726 
Mirmesota  Ave.,  Kansas  City.  KS  66101. 
(913)  236-2834.  (FTS)  757-2834. 

List  of  Approved  Courses:  The 
following  training  courses  have  been 
approved  by  EPA.  The  courses  are  listed 
under  (b).  l^is  approval  is  subject  to  the 
level  of  certification  indicated  after  the 
course  name.  Training  Providers  are 
listed  in  alphabetical  order  and  do  not 
reflect  a  prioritization.  Approvals  for 
Regional  VII  training  courses  and 
contact  points  for  each,  are  as  follows: 

(l)(a)  Training  Provider  AGC— 
Eastern  Missouri  Laborers'  Joint 
Training  Fund. 

Address:  Rt  1  Box  79H.  High  Hill,  MO 

63350 
Contact  Jerald  Pelker 
Phone:  (314)  565-2391 

(b)  Approved  Course: 

Abatement  Worker  (contingent). 

(2)(a)  Training  Provider  Aerostat 
Asbestos  Engineering  Consulting,  Inc. 

Address:  P.O.  Box  12037,  Kansas  City. 

KS  66112 
Contact:  Damir  Joseph  Stimac 
Phone:  (913)  788-3307 

(b)  Approved  Course: 

Inspector/Management  Planner 
(contingent). 

{3)(a)  Training  Provider  Asbestos 
Consulting  Testing  (ACT). 

Address:  15001  West  lOlst  Ter..  Lenexa. 

KS  66215 
Contact:  Jim  Pickel 
Phone:  (913)  492-1346 

(b)  Approved  Courses: 
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Abatement  Woricer  (fall  from  1/25/ 


88). 

Contractor/Supervisor  (full  from  1/25/ 
88). 

(4)(a)  Training  Provider:  Des  Moines 
Health  Associates. 
Address:  4725  Merle  Hay  Rd.,  Suite  214. 

Des  Moines,  lA  50322 
Contact  Mary  A.  Finn 
Phone:  (515)  276-3642 

(b)  Approved  Courses: 

Abatement  Worker  (full  from  11/17/ 
87). 

Contractor/Supervisor  (full  from  11/ 
17/87). 

Inspector/Management  Planner  (full 
from  2/22/88). 

(5)(a)  Training  Provider 
Environmental  Inspection  Services. 
Address:  902  Cherokee  St..  St.  Louis.  MO 

63118 
Contact  Leo  F.  Mann,  Jr. 
Phone:  (314)  776-4000 

(b)  Approved  Courses: 

Abatement  Worker  (contingent). 

Contractor/Supervisor  (contingent). 

(6)(a)  Training  Provider 
Environmenal  Technology,  Inc. 
Address:  4315  Merham  Dr..  Overland 

Park.  KS  66203 
Contact  Mike  Franano 
Phone:  (913)  236-5040 

(b)  Approved  Course: 

Abatement  Worker  (full  from  2/29/ 
88). 

(7)(a)  Training  Provider  Greater 
Kansas  City  Laborers  Training  Trust 
Fund. 
Address:  8944  Kaw  Dr.,  Kansas  City,  KS 

66111 
Contact  James  D.  Bamett 
Phone:  (913)  441-6100 

(b)  Approved  Course: 

Abatement  Worker  (contingent). 

(8)(a)  Training  Provider  Hall-Kimbrell 
Environmental  Services. 

Address:  4840  West  15th  St.  Lawrence, 

KS  66046 
Contact  Alice  Hart 
Phone:  (913)  749-2381 

(b)  Approved  Courses: 

Abatement  Worker  (full  from  8/17/ 
87). 

Contractor/Supervisor  (full  from  8/17/ 
87). 

Inspector/Management  Planner  (full 
from  8/17/87). 

Project  Designer  (fuU  from  8/17/87). 

{9)(a)  Training  Provider  Iowa 
Laborers  District  Council  Training  Fund. 

Address:  5806  Meredith  Dr.,  Des  Moines, 

lA 50322 
Contact:  Jack  G.  Jones 
Phone:  (515)  272-6905 

f^]  Approved  Course:  ' 
Abatement  Worker  (contingent). 


(10)(a)  Training  Provider  Kansas 
Construction  Laborers'  Training  TVost 
Fund. 
Addresr  2430  Marlatt  Ave..  Manhattan. 

KS66502 
Contact  Fred  Upton 
Phone:  (913)  539-7902 

(b)  Approved  Course: 

Abatement  Worker  (contingent). 

(ll){a)  Training  Provider  MI-TON 
Inc. 
Address:  P.O.  Box  1582.  Branson.  MO 

65616 
Contact  Tony  Williams 
Phone:(417)335-6743 

(b)  Approved  Course: 

Inspector/Management  Planner  (full 
from  3/14/88). 

(12(a)  Training  Provider  Mahew 
Environmental  Training  Assodatss.  Inc. 
(META). 
Address:  P.O.  Box  1961,  Lawrence.  KS 

66044 
Contact  Brad  Mahew 
Phone:  (913)  842-6382 

(b)  Approved  Courses: 

Abatement  Worker  (full  from       1/ 
25/88). 

Contractor/St^iervisor  (full  from 
1/25/88). 

Inspector /Management  Planner  (friH 
from  2/8/88). 

(13)(a)  Training  Provider  Maple 
Woods  Community  College. 
Address:  10771  Ambassador  Dr^  Kansas 

City,  MD  64133 
Contact:  James  C.  Lauer 
Phone:  (816)  436-6500 

(b)  Approved  Courses: 

Abatement  Worker  (full  from  2/1/88). 

Contractor/Supervisor  (full  from 
3/28/88). 

Inspector/Management  Planner 
(contingent). 

(14)(a)  Training  Brovider  University 
of  Kansas,  Division  of  Continuing 
Education. 
Address:  6600  College  Blvd.,  Suite  315. 

Overland  Park.  KS  66211 
Contact  Lani  Himegamer 
Phone:  (913)  648-5790 

(b)  Approved  Courses: 

Abatement  Worker  (contingent). 

Contractor/Supervisor  (interim  from 
6/1/85  to  9/9/87). 

Contractor/Supervisor  (contingent). 

Inspector/Management  I^nner 
(contingent). 

Region  Vm-^Jenver.  CO 

Regional  Asbestos  Coordinator  David 
Combs,  [8AT-TA],  EPA,  Region  VIII.  1 
Denver  Place,  999-18th  St.  Suite  50a 
Denver.  CO  80202-2413.  (303)  293-1744. 
(FTS)  564-1744. 

List  of  Approved  Courses:  The 
following  training  courses  have  been 


approved  by  EPA.  The  oonrses  are  listed 
under  (b).  This  approval  is  subject  to  the 
level  of  certificatiaa  indicated  after  the 
course  name.  Training  Providers  are 
listed  in  alpiiabetical  order  and  do  not 
reflect  a  pri(»itixation.  Ap|MOvals  for 
Region  VIII  training  courses  and  contact 
points  for  each,  are  as  follows: 

(l)(a)  Training  Provider  Colorado 
State  University,  Dept  of  Industrial 
Sciences. 

Address:  Fort  Collins.  CO  80623 
Contact  Birgit  Wolff 
Hione:  (303)  491-1551 

(b)  Approved  Course: 

Inqiector/Management  Planner 
(contingent). 

(2)(a)  Training  Provider  Hager 
Laboratories.  Inc. 
Address:  11234  East  Caley  Ave.. 

Englewood.  CO  80111 
Contact  Steve  Hemm 
Phone:  (303)  790-2727 

(b)  Approved  Courses: 

Abatement  Worker  (contingent). 

Contractor/Supervisor  (contingent). 

Inspector/Management  Planner      ) 
(contingent). 

(3Ka)  Training  Provider  Indnstiial 
Health,  Inc. 
Address:  640  East  Wilmington  Ave.,  Salt 

Uke  City.  UT  84106 
Contact  Donald  E.  Marano 
Phone:  (801)  466-2223 

(b)  Approved  Course: 

Confractor/Sopervisor  (contingent). 

(4)(a)  Training  Provider  Major  Safety 
Inc. 
Address:  1510  Glen  Ayr  SL,  Suite  20a 

Lakewood.  CO  80215 
Contact  Tom  Major 
Phone:  (303)  252-9515 

(b)  Approved  Courses: 

Abatement  Worker  (contingent). 

Contractor/Supervisor  (contingent). 

Inspector/Management  Manner 
(contingent). 

Project  Designer  (contingent). 

(5)(a)  Training  Provider  NATEC 
International. 
Address:  2761  West  Oxford  Ave.  #7, 

Englewood.  CO  80110 
Contact  James  Maxwell 
I%one:  (303)  825-6513 

(b)  ^proved  Course: 

Abatement  Worker  (contingent). 

(6)(a)  Training  Provider  Northern 
Ei^ibieering  and  Testing.  Inc. 
Address:  600  South  25th  St,  P.a  Box 

30815  KDtegs.  MT  50107 
Contact  Kathleen  Smit  ^ 

Phone:  (406)  248-«181. 

(b)  Approved  Course: 

Abatement  Worker  (full  from  12/8/ 
87). 


(7Ka)  Training  Provider  Rocky 
Mountain  Center  for  Occupational  and 
Environmental  Health.  University  of 
Utah. 

Address:  Building  512,  Salt  Lake  City, 

UT  84112 
Contact  Jeffery  Lee 
Phone:  (801)  581-5710. 

(b)  Approved  Courses: 

Contractor/Supervisor  (full  from  11/ 
16/87). 

Inspector /Management  Planner  (full 
from  2/8/88). 

Region  DC — San  Francisco,  CA 

Regional  Asbestos  Coordinator 
Joaime  Semones,  [T-52],  EPA,  Region  IX. 
215  Fremont  St,  San  Francisco,  CA 
94105.  (415)  974-7290,  (FTS)  454-7290. 

List  of  Approved  Courses:  The 
following  training  courses  have  been 
approved  by  EPA.  The  courses  are  listed 
under  (b).  lliis  approval  is  subject  to  the 
level  of  certification  indicated  after  the 
course  name.  Training  Providers  are 
listed  in  alphabetical  order  and  do  not 
reflect  a  prioritization.  Approvals  for 
Region  IX  training  courses  and  contact 
points  for  each,  are  as  follows: 

(l)(a)  Training  Provider  ABMS,  Inc. 
Address:  5506  San  Pablo  Ave.,  Oakland, 

CA  94608 
Contact  Otis  Wong 
Phone:  (415)  547-7144 

(b)  Approved  Course: 
Abatement  Worker  (contingent). 
(2)(a)  Training  Provider  Dan  Napier 
and  Associates. 

Address:  15342  Hawthorne  Blvd.,  Suite 

207,  Lawndale,  CA  90260-2105 
Contact:  Dan  Napier 
Phone:  (214)  316-1058 

(b)  Approved  Course: 
Abatement  Worker  (contingent). 
(3)(a)  Training  Provider 
Environmental  Sciences. 

Address:  375  South  Meyer,  Tucson.  AZ 

85701 
Contact  Paula  Keyes 
Phone:  (602)  792-0097 

(b)  Approved  Course: 

Inspector/Management  Planner  (full 
from  10/5/87). 

(4)(a)  Training  Provider  International 
Technology  Corporation. 

Address:  336  West  Anaheim  St, 

Wihnington,  CA  90744 
Contact:  Keith  Soebe 
Phone:  (213)  830-1781 


(b)  Approved  Courses: 

Abatement  Woricer  (contingent). 

Contractor/Supervisor  (contingent). 

(5)(a)  Training  Provider  MED-TOX 
Associates,  Int. 
Address:  1431  Warner  Ave.,  Suite  A, 

P.O.  Box  2054,  Tustin.  CA  92681 
Contact  Susan  Patnode 
Phone:  (714)  259-0620 

(b)  Approved  Courses: 

Abatement  Worker  (contingent) 

Contractor/Supervisor  (contingent). 

(6)(a)  Training  Provider  National 
Abatement  Technology  Employment 
Center  (NATEC). 
Address:  13692  Newhope  Ave.,  Garden 

Grove,  CA  92643 
Contact:  Ronald  Sandlin 
Phone:  (714)  530-0407 

(b)  Approved  Courses: 

Abatement  Worker  (contingent). 

Contractor/Supervisor  (contingent). 

(7)(a)  Training  Provider  National 
Institute  for  Asbestos  Training 
Address:  1019  West  Manchester  Blvd., 

Inglewood,  CA  90301 
Contact  Jim  McFarland 
Phone:  (213)  645-4516 

(b)  Approved  Courses: 

Abatement  Worker  (full  from  12/7/ 
87). 

Contractor/Supervisor  (full  from  12/7/ 
87). 

(8)(a)  Training  Provider  Pacific 
Asbestos  Information  Center  U.C. 
Extension. 
Address:  2223  Fulton  St.,  Berkeley,  CA 

94720. 
Contact:  Debra  Dobin 
Phone:  (415)  643-7143 

(b)  Approved  Courses: 

Contractor/Supervisor  (full  from  2/2/ 
87). 

Inspector/Management  Planner  (full 
from  11/16/87). 

(9)(8)  Training  Provider  University  of 
Southern  California  &  University 
Associates,  Ltd.,  Institute  of  Safety  & 
Systems  Management 
Address:  Sfifety  Science  Dept.,  3500 

South  Figueroa  St.,  Suite  202,  Los 

Angeles,  CA  90007 
Contact:  John  D.  Repko 
Phone:  (213)  743-6523 

(b)  Approved  Course: 

Inspector/Management  Planner  (full 
from  1/11/88). 

Region  X— Seattle,  WA 

Regional  Asbestos  Coordinator 
Walter  Jasper,  EPA,  Region  X.  .1200 


Sixth  Ave..  Seattle,  WA  98101.  (206)  442- 
2870,  (FTS)  399-2870. 

List  of  Approved  Courses:  The 
following  training  courses  have  been 
approved  by  EPA.  The  courses  are  listed 
under  (b).  lliis  approval  is  subject  to  the 
level  of  certification  indicated  after  the 
course  name.  Training  Providers  are 
listed  in  alphabetical  order  and  do  not 
reflect  a  prioritization.  Approvals  for 
Region  X  training  courses  and  contact 
points  for  each,  are  as  follows: 

(l)(a)  Training  Provider  Certified 
Industrial  Hygiene  Services,  Inc. 

Address:  911  Western  Ave.,  Suite  206, 

Seattle,  WA  9eiM 
Contact  Eileen  Kirkpatrick 
Phone:  (206)  783-0506 

(b)  Approved  Course: 

Inspector  (contingent). 

(2)(a)  Training  Provider  Engineering 
Continuing  Education,  University  of 
Washington 

Address:  GG-13,  Seattle,  WA  08195 
Contact:  Creighton  Depew 
Phone:  (206)  543-5339 

(b)  Approved  Course: 

Inspector/Management  Plarmer  (full 
ftom  2/8/88). 

(3)(a)  Training  Provider 
Environmental  Health  Sciences,  Lake 
Washington  Vo-Tech. 

Address:  11605 132nd  Ave.,  NE,  • 

Kirkland,  WA  98304 
Contact:  Dave  Rodewald 
Phone:  (206)  828-5643 

(b)  Approved  Course: 

Inspector/Management  Planner  (full 
from  4/11/88). 

(4)(a)  Training  Provider:  Hazcon,  Ina, 
Health  Hazard  Control  Services 

Address:  5950  6th  Ave.,  S,  Suite  216, 

Seattle.  WA  98108 
Contact:  Mike  Krause 
Phone:  (206)  763-7364 

(b)  Approved  Course: 

Inspector/Management  Planner  (full 
from  4/4/86). 

(5)(a)  Training  Provider  Northwest 
Envirocon,  Inc. 

Address:  181 A  St..  Washougal,  WA 

98671 
Contact  Randy  Hall 
Phone:  (206)  835-8576 

(b)  Approved  Course: 
Inspector/Management  Planner 
(contingent). 
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(8)(a)  Training  Provider  VBS 
Environmental  Building  Consultant,  Inc. 

Address:  1220  South  West  Morrison, 

Portland,  OR  97205 
Contact:  John  Perkins 
Phone:  (503)  248-1939 

(b)  Approved  Course: 

Inspector/Management  Planner  (full 
from  3/14/88). 

(7)(a)  Training  Provider:  University  of 
Alaska,  Mining  and  Petroleum  Training 
Services. 

Address:  155  Smith  Way,  Suite  104, 

Soldotna,  AK  99689 
Contact:  Dennis  D.  Stefiy 
Phone:  (907)  282-2788 

(b)  Approved  Course: 

Inspector/Management  Planner  (full 
from  4/11/88). 

Dated:  May  24, 1988. 
John  A.  Moora, 

Assistant  Administrator  for  Pesticides  and 
Toxic  Substances. 
(FR  Doc  88-12195  Filed  5-31-88;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Department  of  tlte  Navy 

Record  of  Decision  to  Operate  ttie 
Electromagnetic  Pulse  Radiation 
Environment  Simulator  for  Stiips 
[Second  Generation]  EMPRESS  li  in 
the  Virginia  Capes  Operating  Area  in 
International  Waters  of  the  Atlantic 
Ocean 

Pursuant  to  section  102(2)(c]  of 
National  Environmental  Policy  Act 
(NEPA)  of  1969  and  the  Council  on 
Environmental  Quality  Regulations  (40 
CFR  Part  1500).  the  U.S.  Navy 
announces  its  decision  to  operate  the 
EMPRESS  II  facility  in  International 
Waters  in  the  Virgiiua  Capes 
(VACAPES)  Operating  Area, 
approximately  15  miles  offshore  from 
Currituck  Light.  North  Carolina  with  an 
anchor  point  at  36'28'00"  N/75*32'30"W. 

The  action  consists  of  the  operation  of 
the  EMPRESS  D  facility  during  its 
lifetime,  associated  support  operations, 
and  actions  necessary  to  establish  and 
operate  the  test  site.  The  concept 
employed  by  EMI^RESS  0  incorporates  a 
barge  mounted  electromagnetic  pulse 
{EMP)  simulator  to  provide  a  towable 
facility  for  the  purpose  of  assessing  the 
vidnerability /survivability  of  Navy 
ships'  electrical/electronic  equipment  to 
EMP  exposure. 

In  April  1983.  the  Navy  gave  notice  of 
its  intent  to  prepare  an  Environmental 
Assessment  (EA)  for  the  proposed 
operation  of  the  Electromagnetic  Pulse 
Radiation  Enviromnental  Simulator  for 
Ships,  second  generation  (EMPRESS  U). 
Official  notice  was  given  August  10. 
1984  in  the  Federal  Ref^ter  (Vol.  49.  No. 
156)  of  the  intent  to  upgrade  the  EA  and 
the  nie  an  Environmental  Impact 
Statement  (EIS).  On  September  21. 1984. 
a  public  notice  was  given  in  the  Federal 
Renter  (Vol.  29,  No.  185)  of  die 
availability  of  the  Draft  Environmental 
Impact  Statement  (DEIS).  A  series  of 
technical  information  exchange 
meetings  was  initiated  in  1985  to  inform 
Federal  and  State  agencies  of  the 
ongoing  studies  that  were  initiated  to 
gain  additional  information  regarding 
the  potential  effects  of  EMPRESS  n  on 
the  environment.  On  December  19. 1986. 
a  Supplemental  Draft  Environmental 
Impact  Statement  was  filed.  Public 
hearings  were  held  in  Maryland, 
Virginia,  and  North  Carolina  in  January 
1987.  The  Final  Environmental  Impact 
Statement  was  completed  and  filed  with 
the  Environmental  Protection  Agency  in 
April  19e& 

Alternative  concepts  to  EMPRESS  n 
that  were  considered  included  no  action. 


analysis  and  computer  modeling, 
laboratory  testing,  upgrade  of  EMPRESS 
I,  upgrade  of  EMPRESS  I  with  relocation 
to  a  new  land-based  site,  and  the  use  of 
a  fixed  offshore  facility. 

The  Alternative  concepts  were  not 
acceptable  for  the  reasons  indicated  in 
the  following  sentences.  No  Action 
would  result  in  a  continued  inadequate 
EMP  survivability  validation  capability. 
Analysis  and  Computer  Modeling  is 
deemed  inefficient  and  unsatisfactory 
due  to  the  complexity  of  the  problem. 
Laboratory  Testing  is  not  sufficient  by 
itself  without  validation  with  empirical 
data  from  full-scale  EMP  testing  of 
ships.  Upgrade  EMPRESS!  was  ruled 
out  as  it  would  require  extensive 
dredging  and  replacement  of  the  Point 
Patience  vehicle  bridge.  An  Upgrade  of 
EMPRESS  I  with  Relocation  to  a  New 
Land-Based  Site  was  ruled  out  after  a 
survey  of  97  potential  sites  foimd  none 
to  be  acceptable.  The  construction  of  a 
Fixed  Offshore  Facility  such  as  a 
platform  or  artificial  island  is 
prohibitively  expensive. 

Alternative  operating  areas  that  were 
considered  in  the  final  analysis  included 
three  sites  in  the  Chesapeake  Bay 
(Windmill  Point  (3r.35'  N/76*.08'  W). 
Tangier  Island  (3r40'  N/76*02'  W)  and 
Bloodsworth  Island  (38''09'  N/76*12'  W); 
Guantanamo  Bay,  Cuba;  and  the 
proposed  VACAPES  Operating  Area 
offshore  site  (36*28'00"  N/75*32'30"  W), 
15  miles  offshore  from  Currituck  Light 
North  Carolina.  There  is  no  documented 
impact  on  the  human  environment/ 
natural  resources  at  any  of  the 
alternative  operating  areas. 

Intensive  laboratory  and  fiee-field 
tests  and  observations  conducted  on  a 
variety  of  plankton,  shellfish,  finfish, 
turties.  and  birds  over  an  18-month 
period  indicated  that  the  organisms 
under  test  exhibited  no  increased 
mortality  nor  significant  behavioral 
modification  as  a  result  of  multiple 
exposures  to  EMP.  The  reports 
documenting  these  tests  were  compUed 
in  an  unedited  form  and  filed  as  a 
Suiq;>lemental  DEIS  (December  1986). 
EMPRESS  II  operations  will  not  present 
any  danger  to  human  health  or  safety  of 
recreational  boaters/fisherman. 
EMPRESS  n  will  not  interfere  wiUi  land 
based  communication  equipment  such 
as  telephone,  police  and  emergency 
radios,  etc. 

The  VACAPES  site  has  been  selected 
as  the  sole  operating  site  for  a  variety  of 
reasons.  It  offers  access  to  a  full  range 
of  ships  in  an  area  monitored  and 
controlled  by  the  Fleet  Area  Control  and 
Surveillance  Facility.  It  can  be  utilized 
to  test  deep  draft  ships -whidi  do  not 


have  unrestricted  access  to  the 
Chesapeake  Bay.  The  site  presents 
minimal  conflict  with  other  users  in  the 
area. 

Operations  will  be  conducted  at  the 
VACAPES  site  during  the  summer 
months  of  June  through  August.  The 
public  will  be  notified  of  die  EMPRESS 
II  schedule  and  the  associated 
restrictions  by  appropriate  entries  in 
"Notice  to  Mariners"  and  "Notice  to 
Airmen".  Additionally,  notifications  of 
the  operating  schedule  will  be  provided 
to  area  news  media  for  further 
dissemination. 

The  restrictions  consist  of  a  two- 
nautical-mile  radius  exclusion  zone 
around  EMPRESS  II.  extending  from  die 
surface  to  an  altitude  of  6000  feet.  The 
exclusion  zone  restriction  will  mitigate 
any  adverse  effects  that  could  occur  to 
shipboard  and  aircraft  electronics  if 
they  were  exposed  to  high  levels  of  EMP 
which  occur  ner  the  EMPRESS  II  vessel. 
The  Navy  will  attempt  to  minimize 
(mitigate)  the  effects  of  the  exclusion 
zone  by  coordinating,  when  possible, 
pulsing  operations  with  other  users  of 
the  test  area.  The  site  does  not  contain 
any  fishing  hot  spots  and  is  not  located 
in  any  major  shipping  lanes.  The  Navy 
will  provide  a  vessel(s),  to  observe  and 
patrol  the  exclusion  area,  in  order  to 
prevent  inadvertent  incursion  into  the 
operating  area.  Additional  support  will 
be  provided  by  Fleet  Area  Control  and 
Surveillance  Facility,  (FACSFAC 
VACAPES  OPS  AREA)  Virginia  Beach. 
VA  for  controlling  exclusion  zone 
airapace.  Ordnance  which  can  be 
affected  by  electromagnetic  radiation 
will  removed  from  the  test  ships.  Human 
health  guidelines  published  as  Appendix 
EE  in  die  SDEIS  will  be  followed 

The  Navy,  in  an  effort  to  further 
document  and  quantify  the  conclusions 
drawn  during  the  EIS  process,  will 
provide  for  an  independent  Field 
Observation  Program,  conducted  by 
known  experts  in  the  field  of  marine 
science  (such  as  the  North  Carolina 
Museum  of  Natural  History,  University 
of  Maryland,  and  the  Virginia  Institute 
of  Marine  Science).  The  independent 
scientists  will  observe  for  any  adverse 
effects  on  marine  life  and  any  changes 
to  the  ecosystem.  As  with  previous 
environmental  research  related  to 
EMHRESS  n,  the  final  reporU  will  be 
available  to  the  publia 

Date:  May  31.  lOSa 
lane  M.  Vitsa,  LT.  JAGC.  USNR. 

Alternate  Federal  Register  Liaison  Officer. 
[FR  Doc.  8S-12458  Filed  &-31-68:  IIKX)  am] 
BHUNQ  cooc  aata-AE-n 
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DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization 
Servico 

8  CFR  Part  274a 
[INSNiimiMr1023-«S] 

Control  of  Employmont  of  ANena 

agency:  Immigration  and  Naturalization 
Service,  Justice. 
action:  Final  rule. 


:  This  rule  stays  and  suspends 
S  274a.l4(c}  of  Tide  8  of  the  Code  of 
Federal  Regulations.  8  CFR  S  274a.l4(c) 
provides  that  all  tempwary  employment 
authorization  granted  prior  to  June  1, 

1987  shall  automatically  terminate  on 
the  date  specified  by  the  Service  on  the 
document  issued  to  the  alien,  or  on  June 
1, 1988,  whichever  is  earlier.  Any 
document  issued  by  the  Service  prior  to 
June  1, 1987  that  authorizes  temporary 
employment  for  a  fteriod  beyond  June  1, 
1968  will  become  null  and  void  on  June 
1, 1988.  The  alien  must  surrender  the 
document  to  the  Service  on  the  date  the 
document  expires  or  on  June  1, 1988, 
whichever  is  earlier. 

This  rule  stays  and  suspends  the 
effective  date  contained  in  8  CFR 
§  274a.l4(c]  for  automatic  termination  of 
temporary  employment  authorization. 
The  automatic  termination  date  for 
temporary  employment  authorization 
granted  prior  to  June  1, 1987  is 
suspended  indefinitely  while  the  Service 
explores  the  technology  to  standardize 
employment  authorization  documents. 
This  action  is  necessary  to  allow  the 
Service  to  perfect  a  standardized 
emplojrment  authorization  document. 
This  rule  also  permits  those  individuals 
granted  temporary  employment 
authorization  prior  to  June  1, 1987,  and 
whose  authorization  woald  hare  been 
terminated  by  the  operation  of  8  CFR 
S  274a.l4(c).  to  maintain  their 
authorization  for  employment  and  to 
continue  to  be  authorized  for 
en^>loyment  in  the  United  States  on 
their  present  employment  authorization 
document  until  the  date  of  expiration 
reflected  on  the  dociuient 
EFFECnvE  DATE  June  1, 1988. 
FOR  FUtmCR  INFORMATION  CONTACT: 

Walter  D.  Cadman.  Deputy  Assistant 
Commissioner,  Investigations  Division, 
Immigration  and  Naturalization  Service, 
425  Eye  Sti«et  NW.,  Washington,  DC 
20536,  Telephone:  (202)  63^2997. 
•UFPIEMCNTARV  INFOIttlATION:  The 

Immigration  Reform  and  Control  Act  of 

1988  (IRCA),  Pub.  L  99-603,  was  enacted 
on  November  6, 1986.  The  Immigration 
and  Nationality  Act  (Act),  as  amended 


by  IRCA,  pnvides  that  it  is  unlawful  for 
a  person  or  entity,  after  November^ 
1986,  to  knowingly  hire,  recruit  or  rafer 
for  a  fee,  for  employment  in  the  Uniled 
States,  an  alien,  knowing  that  tha  alien 
is  not  authorized  to  work  in  the  United 
States.  It  is  also  unlawful  for  a  person  or 
entity  to  continue  to  employ  an  aliea, 
hired  after  November  6, 1986,  knowing 
that  the  alien  is  or  has  become 
unauthorized  for  employment  in  tbe 
United  States.  The  Act  and  its 
augmenting  regulations  require 
employers,  recruiters  and  referrers  for  a 
fee  to  verify  the  identity  and 
employment  eligibility  of  persona  hired. 
recruited  or  referred. 

All  individuals  hired  after  tiaveahet 
6, 1988  for  employment  in  the  United 
States  must  produce  docuoMatary  proof 
of  identity  and  employment  eUgibility. 
For  aliens  who  are  required  to  apply  lor 
employment  authorization,  as  set  fiatth 
in  8  CFR  §  274a.l2(c).  Uie  Service  issues 
an  employment  authorization  docoiBent 
evidencing  that  the  alioi  is  authorized  to 
be  employed  in  the  United  States. 

8  CFR  S  274a.l4(c)  currently  provides 
that  any  temporary  employment 
authorization  granted  prior  to  June  1. 
Id87,  pursuant  to  8  CFR  109.1(b)  or  its 
redesiyiation  as  i  274a.l2(c),  Shan 
automaticaUy  terminate  on  the  date 
specified  by  the  Service  on  the 
document  issued  to  the  alien,  or  on  June 
1, 1988,  whichever  is  earlier.  Any 
document  issued  by  the  Service  prior  to 
June  1, 1987  diat  authorizes  temporary 
employment  beyond  June  1, 1988  will 
become  nail  and  void  on  June  1, 1988. 
and  must  be  surrendered  to  the  Service 
on  the  date  of  the  document's  expiration 
or  on  Jane  1. 1988,  whichever  is  earlier. 
The  public  was  advised  that  no  notice  of 
intent  to  revoke  or  other  Service 
advisory  was  necessary  to  effectuate  the 
termination. 

The  Service  is  dedicated  to  the 
creation  of  a  secare,  standardized 
employment  authorization  system.  Both 
the  pubUc  and  the  INS  will  benefit  from 
the  implementation  of  such  a  systeoL 
Uniform  employment  authorizatkm 
documents  will  assist  employers  in 
accurately  ad  expeditiously  comfileting 
the  employment  eligibiUty  verification 
requirements  contained  in  8  U.S^ 
1324a(b)  and  8  CFR  274a.2.  FurthanaaKr 
the  issuance  of  uniform  employment 
authorization  documents  will  insure  that 
only  eligible  aUens  receive  this  benefit, 
and  will  increase  the  Service's  ability  to 
detect  fraudulent  employment 
authorization  documents.  The  Service  is 
actively  investigating  available 
technologies  in  order  to  select  a  system 
designed  to  &dfill  these  goals.  Therefore, 
in  order  to  promote  clarity  in  the 


issuance  of  employment  authorization 
documents,  the  automatic  termination 
date  for  temporary  employment 
authorization  issued  prior  to  June  1. 1987 
will  be  extended  indefinitely.  This 
amendment  allows  individuals  who 
received  temporary  employment 
aathorization  prior  to  June  1, 1987,  and 
tefaose  authorization  would  have  been 
tenninated  by  the  operation  of  8  CFR 
2748J4(c),  to  continue  to  be  authorized 
fiar  employment  in  the  United  States  on 
dieir  present  employment  authorization 
dociuient  until  the  date  of  expiration 
reflected  on  the  document. 

Other  than  staying  and  suspending  the 
date  that  temporary  employment 
aathorization  granted  prior  to  Jime  1, 
1987  would  have  automatically 
terminated  pursuant  to  8  CFR  274a.l4(c), 
die  remainder  of  {  274a.l4  remains 
unchanged. 

fnstification  for  Hnal  Rule 

The  Immigration  and  Naturalization 
Service  is  invoking  the  "good  cause" 
exception  to  the  notice  and  comment 
ndemaking  procedures  established  by 
die  Administrative  Procedures  Act  [5 
U.S.C.  553  (b)  and  (d)].  Notice  of  diis 
nde  and  related  public  comment 
procedures  would  be  contrary  to  the 
public  interest  since  the  time  that  would 
be  required  for  comment  would  delay 
implementation  of  the  rule.  Expeditious 
implementation  of  a  final  rule  is 
necessary  to  officially  notify  the  public 
of  die  stay  of  automatic  termination  of 
temporary  employment  authorizat^ins  ° 
issued  prior  to  June  1, 1987.  In  addition, 
a  delay  in  implementing  this  change 
might  cause  unnecessary  employment 
conflicts  for  those  aliens  whose  work 
aathorization  would  have  been 
automatically  terminated  by  the 
operation  of  this  regulation. 

In  accordance  with  5  U.S.C.  605(b),  the 
Coounissioner  certifies  that  this  rule  will 
not  have  a  significant  impact  on  a 
sidistantial  number  of  small  entities. 

Tliis  is  not  a  major  rule  within  the 
meaning  of  section  1(b)  of  E.0. 12291. 

LislolSabjects  in  8  CFR  Part  274a 

Administrative  Practice  and 
Procedure,  Aliens,  Employment. 

Accordingly,  for  the  reasons  set  out  in 
dM  preamble.  Chapter  I  of  Tide  8  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  274a— CONTROL  OF 
EMPLOYMENT  OF  AUENS 

1.  The  aathority  citation  for  Part  274a 
t  to  read  as  follows: 
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2.  Section  274a.l4(c)  is  stayed  and 
suspended  until  further  notice. 

§274a.14    [Amtndsd] 

8  CFR  S274a.l4(c)  is  stayed  and 
suspended  until  further  notice. 

Dated:  May  25, 1988. 
Alan  C  Nelson, 

Commissioner,  Immigration  and  ~ 

Naturalization  Service.  •  .  ' 

[PR  Doc.  88-12470  Filed  5-31-68;  12.-09  pm]  » 
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FM  vacant  channel  applications;  universal  window  filing 
period,  20170 
(2  documents) 
Rulemaking  proceedings;  petitions  filed,  granted,  denied, 
etc..  20170 

Federal  Eiection  Commission 

NOTICES 

Meetings;  Sunshine  Act  20213 

Federal  Energy  Regulatory  Commission 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Colorado  Interstate  Gas  Co.,  20160 
Eastern  Shore  Natural  Gas  Co.,  20160 
Great  Lakes  Gas  Transmission  Co.,  20160 
Questar  Pipeline  Co.,  20161 
Texas  Eastern  Transmission  Corp.,  20161 
(2  documents) 

Federal  Higtiway  Administration 

PROPOSED  RULES 

Motor  carrier  safety  regulations: 
Commercial  vehicle  operators;  blood  alcohol 
concentration  standard,  20147 


Federal  Maritime  Commission 

NOTICES 

Agreements  filed,  etc..  20171 


Federal  Reserve  System 

NOTICES 

Federal  Open  Market  Committee: 

Domestic  policy  directives.  20171 
Meetings;  Sunshine  Act.  20214 
Applications,  hearings,  determinations,  etc.: 

Bank  South  Corp.  et  al.,  20171 

Federal  Trade  Commission 

PROPOSED  RULES 

Prohibited  trade  practices: 
American  Stores  Co.  et  al.,  20127 
Vons  Companies  et  al..  20131 

Hne  Arts  Commission 

See  Commission  of  Fine  Arts 

Fish  and  Wildlife  Service 

NOTICES 

Agency  information  collection  activities  under  0MB  review, 

20184 
Alaska  National  Interest  Lands  Conservation  Act 

implementation;  availability  of  report,  20185 
Endangered  and  threatened  species  applications.  20185, 

20186 

(2  documents) 
Marine  mammal  permit  applications.  20186 

Food  and  Drug  Administration 

PROPOSED  RULES 

Radiological  health: 
Electronic  products  performance  standards;  variances, 
20137 
NOTICES 

Animal  drugs,  feeds,  and  related  products: 
Microbial  products  fed  directly  to  animals;  compliance 
policy  guide:  availability.  20175 

Food  Safety  and  Inspection  Service 

RULES 

Meat  and  poultry  inspection: 
Montana;  termination  of  designation.  20099 

Foreign-Trade  Zones  Board 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Kentucky — 
Hitacfaj  Auto  Components  Plant  20150 

Health  and  Human  Services  Defiartment 

See  Centers  for  Disease  Control;  Food  and  Drug 
Administration;  Health  Resources  and  Services 
Administration;  Public  Health  Service 

Health  Resources  and  Services  Administration 

See  also  Public  Health  Service 

NOTICES 

Grants  and  cooperative  agreements: 
Centers  for  Excellence  final  review  criteria  (FY  1988), 

20175 
Geriatric  medicine  and  dentistry  faculty  .training  projects. 

20176 
Homeless  population  health  services.  20177 
Nursing  post-bacalaureate  faculty  fellowship  grants,  20178 

Housing  and  Urt>an  Development  Department 

RULES 

Nondiscrimination  on  basis  of  handicap  in  federally 
assisted  programs  and  activities,  20216 


NOTICES 

Organization,  functions,  and  authority  delegations: 
Assistant  Secretary  for  Fair  Housing  and  Equal 
Opportimity.  20253 
(2  documents) 

Indian  Affairs  Bureau 

NOTICES 

Liquor  and  tobacco  sale  or^distribution  ordinance: 
Cheyenne  River  Sioux  Tribe.  ND.  20179 

Interior  Department 

See  also  Fish  and  Wildlife  Service;  Indian  Afi'airs  Bureau; 

Land  Management  Bureau;  Minerals  Management 

Service 
PROPOSED  RULES 

Superfund  and  Clean  Water  Act       •  ' 

Natural  resource  damage  assessments,  20143 

NOTICES 

Agency  information  collection  activities  under  0MB  review, 
20179 

International  Development  Cooperation  Agency 

See  Agency  for  International  Development 

International  Trade  Administration 

NOTICES 

Antidumping: 

Red  rasberries  from  Canada,  20150 
Meetings: 

Materials  Technical  Advisory  Committee,  20154 
Applications,  hearings,  determinations,  etc.: 

University  of  California,  20152 

International  Trade  Commission 

NOTICES 

Import  investigations: 
Erasable  programmable  read  only  memories,  components, 

products  containing  memories,  and  processes  for 

making  memories,  20191 
High  intensity  retroreflective  sheeting.  20189 
Laser  inscribed  diamonds  and  method  of  inscription, 

20190 
Plastic  light  duty  screw  anchors,  20190 
Recombinant  erythropoietin,  20191 
Venetian  blind  components,  20192 

Interstate  Commerce  Commission 

NOTICES 

Motor  carriers;  control,  purchase,  and  tariff  filing 
exemptions,  etc.: 
Florida  Crushed  Stone  Co.,  20192 

Justice  Department 

See  also  Antitrust  Division;  Juvenile  Justice  and 
Delinquency  Prevention  Office 

NOTICES 

Pollution  control;  consent  judgments: 
Reichhold  Chemicals.  Inc.,  20193  . 
Susan  Bates,  Inc.,  20193 

Juvenile  Justice  and  Delinquency  Prevention  Office 

NOTICES 

Grants  and  cooperative  agreements: 
Program  plan  for  1988  FY,  20256 


Land  Management  Bureau 

NOTICES 

Alaska  Native  claims  selection: 

Stebbins  Native  Corp.,  20182 
Closure  of  public  lands: 

Oregon,  20183 
Environmental  statements;  availability,  etc.: 

Rock  Springs  District  WY,  20182 
Wilderness  study  areas;  characteristics,  inventories,  eta: 

Mineral  survey  reports — 
Oregon.  20184 

Minerals  Management  Service 

NOTICES 

Environmental  statements;  availability,  etc: 
Gulf  of  Mexico  OCS— 
Oil  and  gas  operations,  20186 
Outer  Continental  Shelf;  development  operations 
coordination: 
Amoco  Production  Co.,  20187 
Pelto  Oil  Co.,  20187 
Union  Texas  Petroleum,  20188 
(2  documents) 

Minority  Business  Development  Agency 

NOTICES 

Business  development  center  program  applications: 
Ohio;  correction,  20154 

National  Aeronautics  and  Space  Administration 

NOTICES 

Meetings: 
Aeronautics  Advisory  Council,  20195 

National  Bureau  of  Standards 

NOTICES 

Meetings: 
Visiting  Committee,  20154 

National  Credit  Union  Administration 

PROPOSED  RULES 

Corporate  credit  unions,  2012^ 

National  Foundation  on  the  Arts  and  the  Humanities 

NOTICES 

Meetings: 
Expansion  Arts  Advisory  Panel,  20195 
Partnership  Advisory  Panel,  20195 

National  Highway  Traffic  Safety  Administration 

RUUS 

Manufacturer  identification,  20119 
NOTICES 
Meetings: 
Motor  Vehicle  Safety  Research  Advisory  Committee, 
20211 

National  Institute  for  Occupational  Safety  and  Health 

See  Centers  for  Disease  Control 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 
Ocean  salmon  off  coasts  of  Washington,  Oregon,  and 
California.  20119 


VI 
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NOTICES 

Coastal  zone  management  programs  and  estuarine 
sanctuaries: 
State  programs — 
Evaluation  fmdings  availability,  20155 
Intent  to  evaluate  performance,  20155 
Endangered  and  threatened  species: 
Winter-run  chinook  salmon,  20155 
Permits: 
Marine  mammals,  20156 

National  Transportation  Safety  Board 

NOTICES 

Meetings;  Sunshine  Act,  20214 

Nuclear  Regulatory  Commission 

NOTICES 

Environmental  statements;  availability,  etc.: 

General  Public  Utilities  Nuclear  Corp.,  20195 
Applications,  hearings,  determinations,  etc.: 

Duke  Power  Co..  20196 

Florida  Power  &  Light  Co.,  20197 

Kansas  Gas  &  Electric  Co.  et  al.,  20197 

Paci^c  Gas  &  Electric  Co..  20199 

Washington  Public  Power  Supply  System.  20200 

Public  Health  Service  I 

See  also  Centers  for  Disease  Control;  Food  and  Drug 
Administration;  Health  Resources  and  Services 
Administration 

NOTICES 

Meetings:  | 

Committee  to  Coordinate  Environmental  and  Health 
Related  Programs,  20179 

Railroad  Retirement  Board 

PROPOSED  RULES 

Railroad  Retirement  Act: 
Employee  representative.  20136 


Separate  Parts  In  This  Issue 

Part  II 

Department  of  Housing  and  Urban  Development,  20216 

Part  III 

Department  of  Justice.  Of^ce  of  Juvenile  Justice  and 
Delinquency  Prevention,  20256 

Part  IV 

Department  of  Transportation.  Federal  Aviation 
Administration,  20264 


Reader  Aids 

Additional  information,  including  a  list  of  public 
laws,  telephone  numbers,  and  finding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 


Securities  and  Exchange  Commission 

NOTICES 

Self-regulatory  organizations;  proposed  rule  changes: 
American  Stock  Exchange,  bic.  20201 
Chicago  Board  Options  Exchange.  Inc..  20204> 
Philadelphia  Stock  Exchange.  Inc..  20206 

Applications,  hearings,  determinations,  etc.: 
Advest  Advantage  Investment  Trust.  20207 
Cheval/ Alliance  U.S.  Equity  Fund,  20208 
Public  utihties  holding  company  filings,  20208 
TSC  Investment  Management.  Iimx.  20210  -  . 

State  Department 

NOTICES 

Meetings: 
Shipping  Coordinating  Committee,  20210 

TextMe  Agreements  implementation  Committee 
See  Committee  for  the  bnplementation  of  Textile 
Agreements 

Transportation  Department 

See  Federal  Aviation  Administration;  Federal  Highway 
Administration;  National  Highway  Traffic  Safety 
Administration 


CFR  PARTS  AFFECTED  IN  THIS  ISSUE 

A  cumulative  list  of  ftte  parts  affected  this  montti  can  t>e  found  In 
the  Reader  Aids  section  at  the  end  of  this  issue. 
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Rules  and  Regulations 


Federal  Regiater 
Vol.  S3.  No.  106 
Thundajr.  June  2,  1968 


This  section  of  the  FEDERAL  REGISTER 
contains  regutatory  documents  having 
general  applicatxiity  and  tegat  effect,  nwst 
of  which  are  keyed  to  and  codifed  in 
the  Code  of  Fedeial  Raguiatiom.  vvtwh  is 
published  under  50  Mes  pusuani  to  44 
U.S.a  1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Oocuments. 
Prices  of  new  books  are  fisted  in  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 


DEPARTMENT  OF  AGRICULTURE 

Agricultunri  MaricsOng  Sefvio* 

7CFRPM128 

ReviskMw  of  User  FeM  for  Cotton 
Classification 

AOENCV:  Agricultural  Maiketiiig  Service. 
USDA. 


ACnOM:  Final  rule. 


summary:  The  Department  is  adopting 
without  modification  as  final  rule  the 
provisions  of  the  proposed  rule  which 
decreased  user  fees  for  cotton 
classification  services  under  the  Smith- 
Doxey  amendment  to  the  Cotton 
Statistics  and  Estimates  Act.  The 
revision  in  user  fees  is  being  made  in 
accordance  with  the  provisions  of  the 
Uniform  Cotton  Classing  Fees  Act  of 
1987. 

EFFECTIVE  DATE:  July  1, 1988. 

FOR  FURTHER  INFORMATION  CONTACT 

Garry  L.  Lewicki,  Cotton  Division,  AMS. 
USDA,  Room  2641-S,  P.O.  Box  96456, 
Washington,  D.C.  20090-6456. 

SUPPLEMENTARY  INFORMATWN;  A 

proposed  rule  which  detailed  Oie 
reduced  user  fees  for  cotton 
classification  services  under  the  Smith- 
Doxey  amendment  to  the  Cotton 
Statistics  and  Estimates  Act  (7  U.S.C. 
473a)  was  published  in  the  Federal 
Registe  on  March  2S.  1988  (53  FR  9774). 
The  proposed  rule  stated  that  the 
reduceci  user  fees  were  determined  by 
applying  the  formula  contained  in  the 
Uniform  Cotton  Classing  Fees  Act  of 
1987. 

A  30-day  comment  period  was 
provided  to  interested  persons  to  submit 
their  views  on  the  proposed  user  fee 
reductions.  Hie  comment  period  ended 
April  25, 1968,  with  one  comment 
received  from  a  cotton  producer  trade 
organization,  the  Arizona  Cotton 
Growers  Association.  This  comment 
supported  the  fee  reductions  as  being 
beneficial  to  cotton  producers. 


The  user  fee  charged  to  cotton 
producers  for  manual  cotton 
classification  services  under  the  Smith- 
Doxey  amendment  to  the  Cotton 
Statistics  and  Estimates  Act  was  $1.20 
per  sample  during  the  1987  harvest 
season  (52  FR  35219],  as  determined 
using  the  formula  provided  in  Ae 
Uniform  Cotton  Classing  Fees  Act  of 
1987.  The  changes  cover  salaries,  cost  of 
equipment  and  supplies,  and  other 
overhead  and  incIiMle  administrative 
and  supervisory  costs.  This  rule 
decreases  the  fee  for  manual 
classification  charged  to  producers  from 
$1.20  to  $1.03.  This  new  fee  is  calculated 
by  using  tfie  1987  base  fee  adjusted  for 
the  rate  of  inflation,  the  projected  size  of 
the  crop  and  the  addition  of  a  surcharge 
necessary  to  maintain  an  adequate 
operating  reserve.  The  1987  base  fee  is 
$1.11.  A  3.3  percent  increase  due  to  the 
implicit  price  deflator  amounting  to  an 
increase  of  4  cents  is  added  to  the  $1.11 
resultiitg  in  a  1988  base  fee  of  $1.15.  The 
1988  crop  is  currently  estimated  at 
13,944,720  bales.  The  base  fee  is 
decreased  by  15  percent  based  on  the 
estimated  size  of  the  1988  crop  (one 
percent  for  every  100,000  bales  or 
portion  thereof  above  the  base  of 
12.500,000  bales).  This  percentage  factor 
amounts  to  17  cents  and  would  be 
subtracted  from  the  base  fee  of  $1.15 
resulting  in  a  fee  of  $0.98.  There  is  a 
surchai^e  of  5  cents  added  to  the  $0.98 
fee  since  the  projected  operating  reserve 
is  less  than  25  percent.  The  projected 
operating  reserve  is  13.94  percent  This 
establishes  the  fee  at  $1j03.  No  further 
adjustments  are  warranted  under  the 
formula. 

Therefore,  the  fee  for  this  service 
during  the  1988  harvest  season  is  S1J03. 
The  additional  fee  for  High  Volume 
Instrument  (HVI)  classification  is  50 
cents  per  sample  (resulting  in  a  total  fee 
of  $1.70  for  1987).  The  fee  for  HVI 
classification  is  revised  to  $1.33  per 
sample.  As  provided  for  in  the  Uniform 
Cotton  Classing  Fees  Act  of  1987,  a  5 
cent  per  sample  discount  continues  to  be 
applied  to  voluntary  centralized  billing 
and  collecting  agents. 

The  fee  for  a  manual  review 
classification  in  S  28.911  also  is 
decreased  from  $1.20  to  $1.03  per  sample 
since  this  fee  is  the  same  as  the  original 
classification  fee.  For  the  same  reason 
the  fee  for  HVI  review  classification  is 
decreased  from  $1.70  to  $1.53  per 
sample. 

This  final  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12291 
and  Departmental  Regulation  1512-1 
and  has  been  determined  to  be  "non- 
major"  since  it  does  not  meet  the  criteria 


for  a  major  regulatory  action  as  stated  in 
the  order. 

The  Administrator,  Agricultural 
Marketing  Service  (AMS),  has  certified 
that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
defined  in  the  Regulatory  Flexibility  Act 
(5  U.S.C  601  et  seq.)  because  (1)  The 
fees  are  decreased,  thereby,  lessening 
any  impact  on  the  affected  persons;  (2) 
the  cost  decrease  will  not  affect 
competition  in  the  marketplaoe:  (3)  the 
use  of  classification  services  is 
voluntary.  The  revisions  reflect  the 
Secretary's  authority  under  the  Cotton 
Statistics  and  Estimates  Act  to  recover 
the  costs,  as  nearly  as  practicable,  of 
providing  classification  services  under 
the  provisions  of  the  Unifonn  Cotton 
Classing  Fees  Act  of  1987. 

The  information  collection 
requirements  contained  in  this  final  rule 
have  been  previously  approved  by  the 
Office  of  Management  and  Budget  and 
assigned  OMB  control  numbers  under 
the  Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  e<  569. ). 

Pursuant  to  5  U.S.C.  553.  it  is  found 
that  good  cause  exists  for  not  postponing 
the  effective  date  of  this  action  until  30 
days  after  publication  in  the  Federal 
Register  because  the  user  fees  should  be 
made  effective  July  1, 1988,  to  be  in 
effect  at  the  beginning  of  the  classing 
season  so  that  the  reduced  fees  are 
made  applicable  to  all  cotton  classed 
this  season. 

List  of  Subjects  in  7  CFR  Part  28 

Cotton  samples.  Standards,  Cotton 
linters,  Grades,  Staples,  Market  news. 
Testing. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  28  is  amended  as 
follows: 

PART  28— [AMENDED] 

1.  The  authority  citation  for  Subpart  D 
of  Part  28  continues  to  read  as  follows: 

Authority:  Sec  3a,  SO  SUL  62.  aa  amended 
(7  U.S.C  473a);  Sec  3c.  50  SUt.  62  (7  U.S.C 
473c);  unless  otherwise  noted.    . 

2.  Paragraph  (b)  of  §  28.909  would  be 
revised  to  read  as  followrs: 

§28.909    Cost*. 


(b)  The  cost  of  manual  cotton 
classification  service  to  producers  is 
S  1.03  per  sample. 

***** 

3.  Section  28.911  would  be  revised  to 
read  as  follows: 
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§2S.911    Review  ctaMmeaUon. 

A  producer  may  request  one  manual 
or  one  High  Volume  Instrument  (HVI) 
review  classification  for  each  bale  of 
eligible  cotton.  The  fee  for  manual 
review  classification  is  $1.03  per  sample. 
The  fee  for  HVI  review  classification  is 
$1.53  per  sample.  Samples  for  review 
classification  must  be  drawn  by  gins  or 
warehouses  licensed  pursuant  to 
S  2&20-2&22,  or  by  employees  of  the 
United  States  Department  of 
Agriculture.  Each  sample  for  review 
classification  shall  be  taken,  handled, 
and  submitted  according  to  §  28.908  and 
to  supplemental  instructions  issued  by 
the  Director  or  an  authorized 
representative  of  the  Director.  Costs 
incident  to  sampling,  tagging, 
identification,  containers,  and  shipment 
for  samples  for  review  classification 
shall  be  assumed  by  the  producer.  Afier 
classification,  the  samples  shall  become 
the  property  of  the  Government  unless 
the  producer  requests  the  return  of  the 
samples.  The  proceeds  from  the  sal$  of 
samples  that  become  Government  | 
property  shall  be  used  to  defray  the 
costs  of  providing  the  services  under 
this  subpart.  Producers  who  request 
return  of  their  samples  after  classing 
will  pay  a  fee  of  25  cents  per  sample  in 
addition  to  the  fee  established  above  in 
this  section.  I 

Dated:  May  31. 198& 
J.  Patrick  Boyle, 

Administrator,  Agricultural  Marketing 
Service. 

[FR  Doc.  88-12552  Filed  6-1-88:  &45  am] 
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Fanners  Home  Administration 
7  CFR  Part  2003 


Functiortal  Organization  of  Farmers 
Home  Administration  | 

agency:  Farmers  Home  Administration, 

USDA. 

action:  Final  rule. 

summary:  The  Farmers  Home         I 
Administration  amends  its  regulations 
to  reflect  a  reorganization  of  Divisions 
and  Staffs  reporting  to  the  Assistant 
Administrator,  Farmer  Programs,  to 
reflect  additional  programs  under  the 
Community  Facilities  Division  in  the 
Office  of  the  Assistant  Administrator — 
Community  and  Business  Programs,  to 
reflect  a  change  of  reporting  with 
respect  to  controlled  and  jacketed 
correspondence  from  Administrative 
Services  Division  to  the  Deputy       I 
Administrator  Program  Operations,  to 
reflect  the  establishing  of  the  National 
Appeals  Staff,  and  to  reflect  additional 
responsibilities  of  the  Planning  and 


Analysis  Staff.  The  intended  effect  of 
this  action  is  to  provide  a  more  efficient 
utilization  of  Agency  personnel 
resources.  This  publication  provides  the 
functional  statements  for  the  affected 
organizational  units. 
EFFECnVE  DATE  June  2, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Timothy ).  Ryan,  Director,  Personnel 
Division,  Farmers  Home  Administration, 
Room  6900  South  Building,  14th  and 
Independence  SW.,  Washington,  DC 
20250:  Telephone  (202)  382-1056. 
SUPPLEMENTARY  INFORMATION: 

Classification 

This  final  action  has  been  reviewed 
under  USDA  procedures  established  in 
Departmental  Regulation  1512-1,  which 
implements  Executive  Order  12291,  and 
has  been  determined  to  be  exempt  from 
those  requirements  because  it  involves 
only  internal  agency  management. 

It  is  the  poUcy  of  this  Department  to 
publish  for  comment  rules  relating  to 
public  property,  loans,  grants,  benefits, 
or  contracts,  notwithstanding  the 
exemption  in  5  U.S.C.  553  with  respect 
to  such  rules.  This  rule,  however,  relates 
only  to  internal  agency  management. 
Therefore,  pursuant  to  5  U.S.C.  553. 
notice  of  proposed  rulemaking  and 
opportunity  for  comment  are  not 
required. 

Specific  Changes  Included  in  This 
Document  Are: 

(1]  Reorganize  the  Office  of  Assistant 
Administrator,  Farmer  Programs,  by 
abolishing  two  Divisions  (the  Farm  Real 
Estate  and  Production  Division  and  the^ 
Emergency  Division),  and  establishing 
two  Divisions  (the  Loan  Making  Divison 
and  the  Loan  Servicing  and  Property 
Management  Division)  as  well  as 
establishing  the  Emergency  Designation 
Staff  and  the  Program  Development 
Staff. 

(2)  Expand  the  existing  responsibility 
of  the  Planning  and  Analysis  Staff, 
responsibile  to  the  Administrator,  to 
include  internal  control  responsibilities 
according  to  OMB  Circular  A-123  and 
the  Federal  Managers'  Financial 
Integrity  Act. 

(3)  Transfer  administrative  , 
responsibility  for  response  to  controlled 
and  jacketed  correspondence  fit)m 
Administrative  Services  Division 
(responsible  to  the  Assistant 
Administrator  for  Administration)  to  the 
Deputy  Administrator  for  Operations, 
responsible  to  the  Administrator. 

(4)  Transfer  administration  of  certain 
types  of  loans  and  to  add  administration 
of  certain  types  of  loans  to  the 
Commimity  Facilities  Division,  which  is 
responsible  to  the  Assistant 

Administrator — Community  and 

Business  Programs. 


(5)  Establish  the  National  Appeals 
Staff,  reporting  to  the  Administrator,  to 
both  conduct  appeals  and  review 
appeals  hearings.  The  Staff  is  being 
established  to  comply  with  a  recently 
enacted  amendment  to  the  Consolidated 
Farm  and  Rural  Development  Act  to 
establish  a  "national  appeals  division." 

These  programs  and  activities  are  not 
subject  to  the  provisions  of  Executive 
Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials. 

This  final  action  has  been  reviewed  in 
accordance  with  FmHA  Instruction 
1940-G,  "Environmental  Program." 
FmHA  has  determined  that  this  final 
action  does  not  constitute  a  major 
Federal  Action  significantiy  affecting 
the  quality  of  human  environment  and, 
in  accordance  with  the  National 
Environmental  Policy  Act  of  1968,  Pub. 
L  91-190,  an  Environmental  Impact 
Statement  is  not  required. 

List  of  Subjects  in  7  CFR  Part  2003 

Organization  and  Functions 
(government  agencies). 

Therefore,  Chapter  XVIII,  Titie  7,  Code 
of  Federal  Regulations,  is  amended  as 
follows: 

PART  2003— ORGANIZATION 

1.  The  authority  citation  for  Part  2003 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1961  and  1989;  42  U.S.C 
1471  and  1480;  5  U.S.C.  301  and  552;  7  CFR 
2.23  and  2.70. 

Subpart  A— Functional  Organization  of 
the  Farmers  Home  Administration 

2.  Section  2003.1  is  revised  to  read  as 
follows: 

§2003.1    General 

Organization  charts  are  made  to  show 
responsibilities  and  authorities.  All 
officials  must  Icnow  the  structure  of  the 
Farmers  Home  Administration  (FmHA) 
organization.  Exhibit  A  shows  the 
assignment  of  functions  for  the  National 
Office  and  the  field.  Exhibit  B  (available 
in  any  FmHA  office)  is  the  organization 
chart  showing  the  FmHA  structure. 

3.  Exhibit  A  to  Subpart  A  of  Part  2003 
is  revised  to  read  as  follows: 

ExhiUt  A— U.S.  Department  of 
Agricultura,  Fanners  Home 
Administration 

07  01  Office  of  the  Administrator 

A.  Assignment  of  Functions 

Responsible  for 

1.  The  management  and  administration  of 
the  programs  and  support  functions  of  the 
Farmers  Home  Administration  (FmHA)  which 
provide  assistance  to  rural  Americans  and 
their  communities  in: 


(a)  Owning  and  operating  family  fanns. 

(b)  Obtaining  adequate,  affordable  housing. 

(c)  Having  access  to  needed  community 
facilities. 

(d)  Improving  economic  opportunity 
through  business  and  industrial  development 

2.  Assisting  the  Secretary  in  carrying  out 
the  Secretary's  responsibility  for  leadership 
and  coordination  of  National  and  local  rmvl 
development  efforts. 

B.  A  vailability  of  Informatioa 

The  Legislative  Affairs  and  Pul>lic 
Information  Staff,  Washington,  DC  202S0.  «viU 
handle  all  inquiries  for  information 
concerning  FmHA  programs.  Freedom  of 
Information  inquiries  are  handled  by  tlie 
Administrative  Services  Oiviaion. 

C.  Regulations 

Regulations  governing  PtaiHA  programs  ara 
found  in  Title  7.  Code  of  Federal  Reguladona. 
Parts  1804  through  2054. 

D.  Historical  Documents 

1.  Consolidated  Farm  and  Rural 
Development  Act  as  amended  (7  U.S.C  1921 
et  seq). 

2.  Titie  5,  Housing  Act  of  1949,  as  amended 
(42  U.S.C.  1471  et  seq). 

07  01  State  Offices 

Assignment  of  Functions 

Provides  overall  direction  of  FmHA 
program  operations  at  the  State  level  ensures 
adherence  to  program  plans  approved  for  the 
State  by  the  Administrator,  and  renders  staff 
advisory  and  manpower  support  to  frontline 
operating  personnel  in  the  District  and 
County  offices.  Has  full  responsibility  for 
making  and  servicing  business  and  industry 
loans. 

07  01  District  Offices 

Assignment  of  Functions 

Provides  overall  direction  of  FmHA 
program  operati<ms  at  the  District  level 
ensures  adherence  to  program  plans 
approved  for  the  District  by  the  State 
Director  and  renders  supervisory  and 
advisory  support  to  frontline  operating 
personnel  in  the  County  Offices.  Has  full 
responsibility  for  making  and  servicing  multi- 
family  housing  and  community  program  loans 
and  grants. 

07  01  County  Offices 

Assignment  of  Functions 

Executes  die  FtnHA  programs  and 
activities  in  one  or  more  counties  or  portions 
of  counties,  with  major  responsibihty  for 
condncting  individual  farm  and  home 
ownership  programs. 

07  01  00  0001  Legislative  Affairs  and  Public 
Information  Staff 

Assignment  of  Functions 

1.  Advises  the  Administrator,  or  represents 
the  Administrator  in  assisting  and  advising 
other  Agency  and  Departmental  officials,  in 
policy  matters  relating  to  the  development  of 
legislation  and  development  of  regulations  to 
implement  legislation,  and  response  to  or 
relations  with  members  and  committees  of 
Congress  and  the  public. 
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2.  Coordinates  Agency  preparation  for 
CongKBsional  hearings,  including 
arrangement  for  witnesses  apd  preparation  of 
statements  and  other  materials  to  be 
presented. 

3.  Serves  as  control  point  for  securing  and 
expediting  Agency  response  to  requests  for 
legislative  reports  on  bills  introduced  in 
Congress. 

4.  Maintains  infonnaUon  Gles  oo  legislation 
pending  or  enacted.  I*erforma  special  fact 
finding  worii  as  assigned. 

5.  Responds  to  Congressional  inquiries 
received  by  telephone  or  mail  relatii^  to 
Agency  operations,  programs  and  status  of 
applications:  coordinates  Agency  response  to 
Congressional  ooRespondence:  hamtW  or 
expedites  response  to  inquiries  which  require 
same  day  service. 

6.  Provides  the  Administratar  and  the 
Agency  with  fast  aocorate  service  in 
production  of  biiefii^  material  speeches. 
Congressional  testimony,  and  any  other 
material  requested:  produces  an  inhoose 
newsletter  "FYI".  wlach  provides  Agency 
infonnetion  to  all  FmHA  emptoyeea,  and 
FmHA  publications  generally,  except  for 
persormel  and  program  inatructian;  aesista 
State  Directors  and  field  offices  with 
hiformation  efforts. 

7.  Maintains  liaison  and  woridog 
relationship  witii  the  Office  of  Governmental 
and  Public  Affairs,  the  Office  of  die  General 
Connsel  and  other  Departmental  uniU 
involved  in  Congressional  relations  and 
public  information. 

07  0100  0002  Eqni  Opportunfty  Staff 

Assignment  of  Functions  ^ 

1.  Responsible  to  the  Adnmdstrator  for  the 
development  and  institution  of  plans, 
procedures  and  policies  necessary  far 
eliminating  discrijiiinatiaii  in  RnHA 
programs  and  empfeyment  because  of  race, 
color,  religion,  sex,  national  origin,  age, 
marital  status,  or  handicap,  and  for  such 
other  activities  as  tlie  Administntor  nay 
prescribe  from  time  to  time. 

2.  Administen  laws,  statutes,  executive 
ordera  and  Departmental  regulatioRS  diet 
assure  equal  opportnnity  in  pro-am 
participation  and  employment  including  Titie 
VI  of  die  Civil  Rights  Act  of  1S64  (Pub.  L  68- 
352),  Titie  VU  of  tite  Civil  Ri^  Act  of  1964 
(amended  by  the  Equal  Employment  Act  of 
1972),  Title  Vm  of  the  Civil  Rights  Act  of  1968 
(Pub.  L  90-284).  Equal  Credit  Act  of  197S 
(also  Equal  Credit  Opportunity  Regulations  B 
(12  CFR  Part  202)  effective  March  23. 1077). 
and  Executive  Orders  11246  and  11478. 

3.  Provides  research  data  to  USDA  Office 
of  Minority  Affairs  and  Office  of 
Governmental  and  Public  AfTaira;  works  with 
the  justice  Department,  Department  of  Labor, 
Office  of  Personnel  Management  Equal 
Employment  Opportunity  Commission  and 
USDA's  Office  «»if  I^ersonnel  and  Minority 
Affaire  on  training  and  program  coordination. 

07    01    00    0003    Planning  and  Analysis 
Stair 

Assignment  of  Functions 

1.  Responsible  to  the  Administrator  for  the 
development  and  institution  of  plaiu, 
procedures,  and  pohcies  necessary  for  the 


efficient  and  orderiy  management  of 
activities  related  to  program  evaluation, 
management  plans,  audit  liaison,  internal 
control  and  loan  clasaificatioa  evaluation, 
and  tor  such  other  activities  as  tlie 
Administrator  may  prescribe  from  time  to 
time. 

2.  Develops  policy,  procedures,  and 
guidance  for  die  Ageacy-vvide  pragranu  of 
Evaluatioa  RevicMrs,  Program  Review 
Assistant  (PRAJ  Reviews.  Coordinated 
Assessment  Reviews  and  Vukneraliiliiy 
Assesemeuts  to  serve  as  maaagement  tools  tai 
evaluating  oomty.  district  state  and  National 
Office  efiectiveneas  and  effioency;  oaadacto 
comprehensive  analyses  of  the  effectiveness 
of  FmHA  programs  in  tlw  aooomplishment  of 
specific  mieeiaaa,  makes  evatuation  of  cost 
effecttvcBBOi  ami  participates  in  special 
studies  to  resolve  program  isaues;  fieM  testa 
new  program  evaioation  metfaodoUigies  to 
assure  that  p«oyauis  can  bt  successfully 
evaluated. 

3.  Formulates  end  develope  Acency-%vide 
management  plans,  die  purpose  of  which  is  to 
plan  and  project  the  effective  utilization  of 
the  Agency's  resources:  provides  poticy 
direction  and  socountabiKty,  and  measures 
the  performance  and  effectiveness  of  the 
Agency:  monitors  and  asstsU  County  Officeis, 
District  Offices,  State  Offices,  and  units 
within  the  Finance  Office  and  the  National 
Office  in  executing  the  Agency's  activities  in 
meeting  the  needs  of  rural  America;  measures 
and  evaluates  the  performance  of  the  Agency 
in  meeting  the  goals  of  the  Administration 
through  receipt  and  review  of  quarterly  status 
reports  from  the  State  and  National  Offices. 

4.  Develops,  implements,  and  monitors  the 
operation  of  FmHA's  internal  control  system 
in  comphance  with  OMB  Circular  A-123  and 
the  Federal  Managers'  Fuiancial  Integrity 
Act  Develops  policy  and  procedure  on  sound 
management  controls  and  internal  control 
reviews.  Tracks  the  resolution  of 
recommendations  for  corrective  actions 
resulting  from  internal  control  reviews.  Office 
of  the  Inspector  General  (OIG)  and 
Government  Accounting  Office  (CAO) 
reviews,  PRA  Reviews.  Coordinated 
Assessment  Reviewsand  Agency  evaluation 
reviews,  and  assures  compliance  with  all 
tracking  and  fbtlowup  requirements. 
Analyzes  audit  and  review  tindings  and 
trends  and  recommends  changes  for  Agency- 
wide  improvement. 

5.  Provides  guidance  and  assistance  to 
program  staffs  in  the  development  of  loan 
classification  systems  for  providing 
management  with  information  on  loan 
quality,  risks  involved,  and  loss  exposure. 

6.  Maintains  liaison  and  working 
relationship  with  USDA  Office  of  the 
Inspector  General,  Office  of  Budget  and 
Policy  Analysis,  and  the  General  Accounting 
Office;  consults  with  professional  accounting 
associations  such  as  the  American  Institute 
of  Certified  F*ublic  Accountanta  and 
Association  of  Ucensed  Public  Accountants. 

07    01    00    0004    National  Appeals  Staff 

Assignment  of  Functions 

Responsible  to  the  Administrator  to  assure 
development,  implementation,  monitoring 
and  evaluation  of  operation  of  the  National 
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Appeals  program,  and  to  perform  such  other 
activities  as  the  Administrator  may  prescribe 
from  time  to  time. 

1.  Plana,  formulates  and  recommends  broad 
current  and  long  range  plans,  policies,  and 
procedures  for  administering  the  appeals 
program. 

2.  Develops,  prepares,  and  processes  new 
regulations  and  pohcy  issuances  on  assigned 
functions.  Reviews  FmHA  State  Directives 
for  conformance  with  laws,  regulations,  and 
National  Office  procedures.  Develops  draft 
legislation  and  regulatory  proposals  and 
develops  legislative  reports.  Responds  to 
Government  Accounting  Office  and  Office  of 
the  Inspector  General  reports. 

3.  Conducts  hearings  to  uphold,  reverse,  or 
modify  applicable  administrative  decisions  of 
an  FmHA  decision  maker  which  adversely 
affect  an  applicant/borrower  (or  lender  if  a 
guaranteed  loan  is  involved)  and  which  the 
applicant/borrower/lender  has  appealed. 

4.  Reviews  appeal  hearings  (hearing  officer 
notes,  tapes  of  transcripts,  and  docket 
contents)  to  ensure  that  time  limitations  have 
been  observed,  that  the  reasons  for  the 
decision  are  valid  and  clearly  explained,  that 
relevant  facts  are  cited  to  support  the 
decision,  and  that  FmHA  regulations  are 
properly  cited  and  utilized. 

5.  Evaluates  the  planning,  developing,  and 
conducting  training  programs  by  Staff 
employees  in  terms  of  regulatory  coverage, 
presentatioa  subject  matter  coverage,  and 
effectiveness. 

6.  As  a  representative  of  the  Administrator, 
meets  with  Members  of  Congress,  high  level 
officials  of  other  Federal  and  State  agencies, 
special  interest  groups  and  the  general  public 
to  discuss  the  appeal  program  requirements 
or  anticipated  policy  changes.  | 

7.  Works  closely  with  other  program  I 
divisions  and  staffs.  OIG,  OGC  and  with  key 
officials  on  various  phases  of  work,  operating 
problems,  individual  problems,  individual 
cases,  and  procedural  and  other  matters 
having  interrelated  application  or  mutual 
concern. 

•7    tt    Daputy  Admiiiistrator  Piograa 
OpacatkMM 

Assignment  of  Functions 

1.  Serves  as  top  policy  advisor  to  the 
Administrator  on  all  program  matters,  directs 
the  development  or  change  and  institution  of 
plans,  procedures  and  policies  necessary  for 
the  efficient  and  orderly  management  of  all 
assigned  programs,  and  performs  such  other 
activities  as  the  Administrator  may  prescribe 
from  time  to  time. 

2.  Has  primary  responsibility  for  the  overall 
operation  and  management  of  a  broad  and 
complete  range  of  Farm.  Family  and  Rural 
Development  programs,  with  responsibility 
for  the  work  of  Agency  program  imits  in  the 
areas  of  Commimity  Programs  and  Business 
and  Industry.  Environment  and  Technology, 
Farmer  Programs,  and  Single  and  Multi- 
Family  Family  Housing;  provides  advice  and 
guidance  to  superiors.  Assistant 
Administrators.  Division  Directors,  and  State 
Directors  on  all  loan  and  grant  making  and 
servicing  activities.  1 

3.  Maintains  active  liaison  with  all     | 
appropriate  USDA  and  other  Federal 
agencies  that  impact  or  have  an  interest  in 


assigned  program  areas;  cooperates  and 
assists  in  areas  of  mutual  concern;  develops 
and  maintains  good,  businesslike  relations 
with  a  broad  range  of  community  and  public 
interest  groups,  professional  associations, 
advocate  groups,  and  suppliers  of  materials 
and  services. 

4.  Maintains  good  working  relations  with 
the  Office  of  the  General  Counsel:  stays 
currently  informed  on  legal  aspects  of 
program  operations  and  operates  programs 
accordingly;  keeps  informed  on 
environmental  and  technological  matters 
relating  to  program  operations;  responds  to 
Congressional  inquiries  on  an  accurate, 
timely,  and  professional  basis  and  keeps 
appropriate  members  and  staffs  informed  as 
needed  on  the  conduct  of  assigned  programs: 
directs  the  processing  and  control  of  jacketed 
correspondence;  participates  in  budget, 
oversight  and  other  designated  hearings, 

5.  Establishes  good,  business-like  working 
relationships  with  Assistant  Administrators 
and  Division  Directors  and  provides  them 
with  sound,  consistent  advice  and  counsel. 
Maintains  active  interest  in  all  program  areas 
and  keeps  staff  currently  informed  on  policy 
items  and  other  areas  of  interest, 

07    02    00    0001    Program  Support  Staff 

Assignment  of  Functions 

1.  Retponaible  to  the  Deputy  Administrator 
Program  Operations  for  recommending  and 
maintaining  policies  and  standards  that  are 
environmentally  and  technically  sound, 
ensures  compliance  with  objectives  of 
enabling  legislation  and  requirements  of 
regulatory  authorities  relating  to  these  issues 
as  they  affect  FmHA  programs.  Incorporates 
proven  technological  advances  into  FmHA 
financial  assistance  programs  and  ensures 
those  projects  funded  by  FmHA  are  cost- 
effective,  safe,  and  healthful,  and  will 
adequately  met  the  needs  of  the  owners. 
Reviews  field  operations  to  determine  the 
appropriateness  of  current  or  proposed 
policies  and  standards  to  provide  for  more 
effective  environmental  and  technical 
operations.  Assists  in  developing  an 
organizational  structure  necessary  to  ensure 
appropriate  environmental  and  technical 
input  into  Agency  operations. 

2.  Provides  environmental  and  technical 
assessment  of  requests  for  Agency  Rnancial 
assistance  and  coordinates  environmental 
and  technical  reuqirements  and  policies 
across  the  program  divisions  in  order  to 
maintain  consistency.  Keeps  the  Deputy 
Administrator  and  program  personnel 
advised  of  the  latest  regulatory  and  state-of- 
the  art  approaches  to  proper  design  and 
construction. 

3.  Provides  specialized  professional  advice 
and  assistance  to  the  Deputy  Administrator 
and  appropriate  program  officials  in  areas  of 
architecture,  engineering,  land  use  plaiming. 
environmental  analysis  and  all  technical 
aspect  of  FmHA  programs  as  required 
concerning  loan-making,  account  servicing, 
management  of  inventory  property,  etc. 
Keeps  appropriate  program  officials  currently 
informed  of  pending  requests  and  coordinates 
responses  with  such  officials. 

4.  Serves  as  Agency  contact  and  authority 
on  specialized  matters  such  as  OMB  Circular 
A-0S,  suspension  and  debarment,  dam  safety, 


historic  preservation.  National  Environmental 
Policy  Act,  floodplains  and  wetlands. 
Secretary's  Memoranda  concerning  Land  Use 
Policy,  and  other  major  environmental  laws 
and  regulations,  relocation  and  real  property 
acquisition.  Department  of  Labor 
construction  contract  provisions, 
handicapped  accessibility,  etc.;  maintains  a 
library  of  technical  standards  and  references 
essential  to  the  orderly  operation  of  FmHA 
programs,  makes  recommendations  to 
implement  these  matters  and  acts  as  a 
clearinghouse  for  distribution  of  these 
standards  to  staff  personnel  on  a  nationwide 
basis  working  in  close  cooperation  with 
appropriate  program  officials. 

5.  Maintains  liaison  and  working  ' 
relationship  with  technical  standards 
organizations,  assists  in  coordinating 
technical  changes  in  FmHA  regulations  with 
private  and  public  interest  groups  affected; 
and  participates  in  professional  organization 
activities  and  seminars  to  maintain  state-of- 
the  art  knowledge  in  the  various  areas  of 
responsibility. 

6.  Assures  that  all  activities  affecting 
program  matters  will  be  closely  coordinated 
with  the  appropriate  program  personnel 

07    02    01    Aiaistant  Administrator— 
Housing 

Assignment  of  Functions 

Responsible  to  the  Administrator  and 
Deputy  Administrator  Program  Operations 
for  the  development  and  implementlon  of 
plans,  procedures  and  policies  necessary  for 
the  efficient  and  orderly  management  of  the 
Agency's  total  housing  program,  which 
extends  housing  credit  to  rural  an  small  town 
people  of  limited  resources,  thus  providing  an 
opportunity  to  have  decent  housing  in  an 
acceptable  environment,  and  for  such  other 
activities  as  the  Administrator  or  Deputy 
Administrator  may  prescribe  from  time  to 
time. 

1.  Provides  executive  leadership, 
formulates  and  coordinates  policies  and 
provides  direction  in  carrying  out  single  and 
multiple  family  housing  and  technical 
assistance  programs  in  all  States,  the  Pacific 
Trust  Territories,  Guam.  Puerto  Rico,  and  the 
Virgin  Islands. 

2.  Administers  and  manages  the  sections 
502  and  504  single  family  housing  programs, 
section  515  rural  rental  program,  rural 
housing  site  loans,  rural  cooperatives  housing 
loans,  farm  labor  housing  loan  and  grant 
program,  self-help  technical  assistance  grant 
program  and  technical  and  supervisory 
assistance  grant  programs. 

3.  Administers  and  monitors  the  single 
family  housing  loan  and  grant  operations 
through  two  divisions  (Single  Family  Housing 
Processing  Division  and  Single  Family 
Housing  Servicing  and  Property  Management 
Division),  and  provides  guidance  and 
direction  for  conducting  multiple  family 
programs  through  two  divisions  (Multi-Family 
Housing  Processing  Division  and  Multi- 
Family  Servicing  and  Property  Management 
Division). 

4.  As  a  representative  of  the  Administrator, 
meets  with  Members  of  Congress,  high  level 
officials  of  other  Federal  and  State  agencies, 
special  interest  groups  and  the  general  public. 
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to  discuss  program  requirements  in  general  or 
to  explain  or  defend  the  agency  position 
taken  on  housing  issues  or  anticipated  policy 
changes. 

5.  Works  closely  %vith  other  program 
divisions  and  staffs,  OIG.  OGC,  and  with  key 
officials  on  various  phases  of  worii,  operating 
problems,  individual  problems,  individual 
cases,  and  procedural  and  other  matters 
having  interrelated  application  or  mutual 
concern. 

07  02  01  0001  Single  Family  Housing 
Processing  Division 

Assignment  of  Functions 

Responsible  to  the  Assistant 
Administrator — Housing  for  the  development 
and  institution  of  plans,  procedures,  and 
policies  necessary  for  administering  the 
Agency's  single  family  housing  rural  loan  and 
grant  programs,  and  for  such  other  activities 
as  the  Assistant  Administrator  may  prescribe 
from  time  to  time. 

1.  Implements  current  and  long  range  plans, 
policies  and  procedures  for  administering  the 
loan  making  and  related  activities  in  the 
single  family  housing  program  which 
provides  direct  loans  and  grants  to  low 
income  applicants,  insured  loans  to  low  and 
moderate  income  families,  and  guaranteed 
loans  to  above  moderate  income  families, 
also  including  special  housing  programs  such 
as  mobile  home  loans,  individual 
condominiums,  weatherization  loans,  single 
family  housing  programs  under  agreements 
with  other  departments,  and  special  studies, 
projects  and  surveys  related  to  single  family 
housing. 

2.  Conducts  program  evaluations  to  ensure 
that  State  program  operations  are  being 
effectively  carried  out  as  planned  and  are 
consistent  with  National  and  State  loan 
making  policies  and  procedures.  Identifies 
program  weaknesses,  makes 
recommendations  for  improvements  in 
operating  efficiency  and  identifies  corrective 
action  to  be  taken.  Follows  up  with  field 
offices  to  assure  accomplishment  of 
corrective  action. 

3.  Incorporates  policy  issuances  into 
existing  procedures.  Prepares  notices  and 
amendments  for  issuance  to  the  field 
organizations,  and  provides  technical  advice 
and  assistance  to  National,  State,  and  local 
FmHA  employees. 

4.  Initiates  planning,  developing, 
implementing,  and  conducting  training' 
programs  for  State  and  local  FmHA 
employees  on  assigned  programs. 

5.  Reviews,  analyzes,  and  recommends 
action  to  be  taken  on  loan  making  cases 
requiring  prior  clearance  of  the  National 
Office.  Resolves  or  recommends  the 
disposition  of  problem  cases  submitted  for 
technical  review  and  approved  by  higher 
authority. 

6.  As  a  representative  of  the  Administrator, 
meets  with  Members  of  Congress,  high  level 
officials  of  other  Federal  and  State  agencies, 
special  interest  groups  and  the  general  public, 
to  discuss  the  Housing  Program  loan  making 
requirements  in  general  or  to  explain  or 
defend  the  agency  position  taken  on  program 
issues  or  anticipated  policy  changes. 

7.  Works  closely  with  other  program 
divisions  and  staffs,  OIG,  OGC,  and  with  key 


officials  on  various  phases  of  wrork,  operating 
problems,  individual  problems.  Individual 
cases,  and  procedural  and  other  matters 
having  interrelated  application  or  mutual 
concern. 

07  02  01  0002  Single  Family  Housing 
Servicing  and  Property  Management  Divisioo 

Assignment  of  Functions 

Responsible  to  the  Assistant 
Administrator— Housing  for  the  development 
and  institution  of  plans,  procedures,  and 
policies  necessary  for  servicing  the  Agency's 
multi-billion  dollar  portfolio  of  single-family 
housing  loans  and  the  management  and  sale 
of  housing  properties  acquired  by  the  agency, 
and  for  such  other  activities  as  the  Assistant 
Administrator  may  prescribe  from  time  to 
time. 

1.  Implements  current  and  long  range  plans, 
policies  and  procedures  for  servicing  actions 
on  outstanding  loans,  including  resolution  of 
borrower  complaints  about  construction  and 
problems  writh  builders  and  developers; 
administers  the  Agency's  compensation  for 
construction  defects  program:  counsels 
borrowers  in  financial  management 
budgeting,  and  in  wise  use  of  credit;  conducts 
orderly  servicing  of  real  estate  taxes, 
property  insurance,  and  actions  by  third 
parties  which  jeopardize  the  interests  of  the 
borrower  or  the  Government:  oversees 
collection  of  loan  payments,  granting  of 
interest  credit  and  moratorium  as  necessary 
to  be  responsive  to  borrowers'  change  of 
circumstance  and  related  appeals,  graduation 
to  other  credit  sources,  assumption  of  loans 
or  sate  of  property  (including  recapture  of 
subsidy  granted  on  the  loans),  and  any  other 
problems  which  arise  during  a  borrower's 
ownership. 

2.  Liquidates  loans  when  servicing  actions 
have  been  ineffective  in  solving  problems, 
including  handling  foreclosure  appeals  and 
securing  repair,  maintenance,  management 
lease,  and  sale  of  acquired  property.  Provides 
guidance  to  State  and  county  office  personnel 
in  effective  management  of  acquired  property 
and  contracting  for  procurement  of  supplies 
and  services  for  repair  and  maintenance  of 
inventory  property. 

3.  Conducts  program  evaluations  to  ensure 
that  State  program  operations  are  being 
effectively  carried  out  as  planned  and  are 
consistent  with  National  and  State  loan 
servicing  policies  and  procedures.  Identifies 
program  weaknesses,  makes 
recommendations  for  improvements  in 
operating  efficiency  and  identifies  corrective 
action  to  be  taken.  Follows  up  with  field 
offices  to  assure  accomplishment  of 
corrective  action. 

4.  Incorporates  policy  issuances  into 
existing  procedures.  Prepares  notices  and 
amendments  of  issuance  to  the  field 
organization,  and  provides  technical  advice 
and  assistance  to  National,  State,  and  local 
FmHA  employees. 

5.  Initiates  the  planning,  developing, 
implementing,  and  conductng  training 
programs  for  State  and  local  FmHA 
employees  on  assigned  programs. 

e.  Reviews,  analyzes,  and  recommends 
action  to  be  taken  oh  loan  making  cases 
requiring  prior  clearance  of  the  National 
Office.  Resolves  or  recommends  the 


disposition  of  problem  cases  submitted  for 
technical  review  and  approved  by  higher 
authority. 

7.  As  a  representative  of  the  Administrator. 
meets  with  Members  of  Congress,  high  level 
officials  of  other  Federal  and  State  agencies, 
special  interest  groups  and  the  general  public, 
to  discuss  the  Housing  Program  loan 
servicing  and  property  management 
requirements  in  general  or  to  explain  or 
defend  the  agency  position  taken  on  program 
issues  or  anticipated  policy  changes. 

8.  Works  closely  with  other  program 
divisions  and  staffs.  OIG.  OGC.  and  writh  key 
officials  on  various  phases  of  work,  operating 
problems.  Individual  problems,  individual 
cases,  and  procedural  and  other  matters 
having  interrelated  application  or  mutual 
concern.  -. 

07  02  01  OOOS  Multt-FamOy  Houdng  ' 
Processing  Divisioo 

Assignment  of  Functions 

Responsible  to  the  Assistant 
Administrator — Housing  for  the  development 
and  institution  of  plans,  procedures,  and 
policies  necessary  for  the  efficient  and 
orderly  management  of  a  nationwide  program 
of  rural  rental  housing  loans,  rural 
cooperative  housing  loans,  congregate 
housing  loans,  labor  housing  loans  and 
grants,  rural  housing  site  loans,  self-help 
technical  assistance  grants,  technical  and 
supervisory  assistance  grants,  and  rental 
assistance  programs,  and  such  other 
activities  as  the  Assistant  Administrator  may 
prescribe  from  time  to  time. 

1.  Implements  current  and  long  range  plans, 
policies  and  procedures  for  administering  the 
multi-family  housing  program  and  evaluating 
the  effectiveness  of  Agency  goals  and 
objectives:  maintains  a  high  level  of 
knowledge  of  the  statutes  authorizing  the 
respective  programs,  regulations,  and 
circulars  governing  operation  of  the  programs 
and  of  proposed  changes  on  those  statutes, 
regulations  and  circulars.  Provides  direction 
and  guidance  to  State  Office  personnel  in  - 
resolving  complex  problems  of  program 
administration.  Maintains  knowledge  of 
social,  economic,  and  general  real  estate  and 
rural  credit  conditions,  trends,  and  problems 
existing  throughout  the  nation's  rural  areas. 
Reviews  and  provides  guidance  and 
authorization  to  State  Directors  on  loans  and 
grants  of  a  complex  and  precedent  setting 
nature  and  in  excess  of  the  State  Director's 
approval  authority. 

2.  Conducts  program  evaluations  to  ensure 
that  State  program  operations  are  being 
effectively  carried  out  as  planned  and  are 
consistent  with  National  and  State  loan 
making  policies  and  procedures.  Identifies 
program  weaknesses,  makes 
recommendations  for  improvements  in 
operating  efficiency  and  identifies  corrective 
action  to  be  taken.  Follows  up  with  field 
offices  to  assure  accomplishment  of 
corrective  action. 

3.  Incorporates  policy  issuances  into 
existing  procedures.  Prepares  notices  and 
amendments  for  issuance  to  the  field 
organizations,  and  provides  technical  advice 
and  assistance  to  National,  State,  and  local 
FmHA  employees. 
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4.  inHiates  tbe  planun^  developing, 
implementing,  and  coaducting  teaiaing 
programs  for  State  and  local  FmHA 
employeea  on  aaaigaed  programs. 

5.  Reviews,  analyzes,  and  recoBfiinenda 
action  to  be  taken  on  cases  repairing  pnor 
clearance  of  the  National  Office.  Reaolvts  or 
recommends  the  dispositian  of  prablem  cases 
submitted  for  technical  review  aad  approved 
by  higher  authority. 

6.  As  a  representative  ol  the  Aihiwasliator. 
meets  with  Members  of  Coagitsa,  high  level 
officials  of  other  Federal  and  State  agencies, 
special  interest  groups  and  the  general  public 
to  discuss  the  Hoasing  Prografli  loaa  mairing 
requirements  in  general  or  to  explain  ot 
defend  the  agency  position  taken  on  program 
issues  or  anticipated  policy  changes. 

7.  Works  closely  with  other  program 
divisions  and  sta^s,  OIG.  OGC.  and  with  key 
ofRcials  on  various  phases  of  work,  operating 
problems,  individual  problems,  individual 
cases,  and  procedural  and  other  matters 
having  interrelated  application  or  mutual 
concern. 


V7  n  n 

■  Serviciiigai 


OOM    MuM^^M^y 


Divisioa 


Assignment  of  Functions 

RespoBsible  to  the  Assistant 
Administrator — Housing  for  the  development 
and  institutioB  of  plans,  procedures,  and 
policies  necessary  for  the  efficient  and 
orderly  management  of  a  nationwide  program 
of  servicing,  recordkeeping  and  account 
servicing,  real  estate  appraisals,  and  program 
evaluation  of  all  multi-family  housing 
programs,  and  for  such  other  activities  as  the 
Assistant  Admiaistiator  may  prescribe  from 
time  to  time. 

1.  Implements  current  and  long  range  plans, 
policies  and  procedures  for  administering  the 
servicing  of  all  mral  rental  housing  loans, 
labor  housing  loans  and  grants,  and  rural 
housing  site  loans;  and  the  operatioa  and 
review  of  sauiti-iamily  housing  appraisal 
fiinctions. 

2.  Conducts  program  evaluations  to  ensure 
that  State  program  operations  are  beiag 
effectively  carried  out  as  planned  and  are 
consistent  with  National  aad  State  loan 
servicing  policies  and  procedurea.  Identifies 
program  weaknesses,  makes 
recommendatioiis  fisr  imprawemeRts  in 
operating  efficieacy  and  ideatifes  corrective 
action  to  be  taken.  Follows  «p  with  field 
offices  to  assure  accomplishment  of 
corrective  action.  I 

3.  Incorporates  policy  issuances  into  ' 
existing  procedures.  Prepares  notices  and 
ameadments  for  issuance  to  the  field 
organisabon,  and  provides  technical  advice 
and  assistance  to  National,  Staia.  aod  lacal 
FmHA  employees. 

4.  Initiates  planning,  developing, 
imfriementing.  and  ctRiductiBg  traiaing 
prograaw  for  State  and  local  FmHA 
employees  on  assigned  programs. 

5.  Reviews,  analyzes,  and  reconunends 
action  to  be  taken  on  loan  making  cases 
requiring  prior  clearance  of  the  National 
Office.  Resolves  or  recommends  the 
disposition  of  problem  cases  submitted  for 
technical  review  and  approved  by  bigji^ 
authority. 


&  As  •  repnaeatativ*  of  tin  Adnmiitiator, 
meelB  tritii  liinilnii  of  Cengicsa.  high  level 
officials  of  othar  Federal  aad  State  agandes. 
special  intcraat  yoapa  and  tlw  graarai  pnblic 
to  discuss  the  Multi-family  Housing  Pro-am 
loan  servicing  requirements  in  general  or  to 
explain  or  defend  the  agency  position  taken 
on  program  issues  or  anticipated  policy 
changes. 

7.  Works  closely  with  other  programi 
divisions  and  staffs.  OIG,  OGC,  and  with  key 
officials  on  various  phases  of  work,  operating 
problems,  individual  problems,  individual 
cases,  and  procedural  and  other  matters 
having  interrelated  appGcation  or  mutual 
concern. 

07    02    08    AsrtsI— t  AdailBisfcator  Farmer 
Pro-ams 

Assignment  ofFuHctiooM 

Plans,  argaatzas,  directs,  and  controls  the 
Agents  FasmarPtograma.  As  sock 

1.  Respoaaible  to  tiw  DcpvljF  AdBinistrator 
Program  Operationa  for  the  devdopm^  and 
institution  of  plans,  procedures,  and  policies 
for  elective,  efficient  and  ordetly 
management  of  Farmer  PrograiH  (FP) 
responsibilities:  provides  IndeTsbq)  to 
ensure  execution  of  policies  and  procednres 
by  the  Loan  Making  Drrimoa.  Loan  Servicing 
and  Property  Mansgrnwnt  Drnsion. 
Emergeacy  DesignatiaB  Ste&  Progfam 
Developmaot  Staff,  and  aoppott  fiaKtioae. 
and  for  such  other  activities  wkick  tlm 
Administrator  may  prescribe  from  tirae  to 
time. 

2.  Oversees  aikmniatratioB  and 
manageiaent  of  inaaiad  md  gaaiaHkecd  brm 
loan  programs  wMck  indadcs  making  and 
servicing  farm  ownership  loans  (including 
nonfarm  enterprise  loans);  farm  operating 
(including  youth)  loans:  natural  disaster 
emergency  loai»:  management  aad  servicing 
of  loans  no  longer  aulliuijed  or  fawdsd 

3.  Monitors,  inspects,  and  evalaates  the 
adminiatration  of  loan  programs  as  executed 
by  FmHA  field  peraoaael  on  a  nationwide 
basis:  aaalyaea  ptofaleaw  and  takes  action  to 
implemeat  conecti**  mcasans;  developa  and 
maoages  an  eqailable  system  of  altocabon  of 
loan  fiinds  to  States. 

4.  Developa  and  iaiUntss  action  to 
implement  coat  radacti—  tecfaiaqaes  far 
nationwide  appMcatiaa  in  operatian  of  loan 
prograaw;  coonbmies  iBsptemeBtatifla  of  the 
debt  management  program  sad  heaidential 
and  Departmental  ditwtives  to  reduce  loan 
losses  aa  they  apply  H>  Farmer  Programs. 

5.  Devdapa  ptiotities  for  assisting  Fanner 
Prt>graais  loan  applicants  and  borrowers  in 
the  areas  ai  farm  management  supervision 
and  planning,  security  serviciag.  ooUection  of 
accounts,  property  aaaaapimoBt.  loan  making 
and  otker  related  sspacla;  dtythspa  and 
implements  ptocadiires  that  wiB  piaaeive  and 
strangdMn  the  family  osmar-operator  system 
of  agriculture:  ensures  that  borrtwrer 
graduation  policies  are  adhered  to  by  field 
personnel 

6.  Directs  the  pieparatian  ot  budget 
estimates  and  projaettons  for  program 
operations:  diratrta  tlie  drafting  of  legislation 
and  legialative  reports  involving  the  farm 
loan  programs. 

7.  Develops,  monitors,  and  evaluates 
contracts  for  Parmer  Programs  activities. 


Recommends  action  on  use  of  contracts  to 
achieve  effective  program  administration. 

8.  Maintains  liaison  and  working 
relationship  with  key  officials  of  the  agency 
and  institutjmw  sacii  as  bankers,  farvestment 
groupa,  agricaHural  credit  nniis  ana  farm 
org«ii2atiofM;  ooBaborates  with  the 
Secretary's  Office,  officials  of  otiier 
agricuHoral  agencies.  State  agrtealtnrat 
colleges,  non-Federal  credit  institations, 
professional  appraisal  societies,  and  others, 
on  matters  of  matual  concern:  consults  with 
and  informs  State  and  local  Government 
officials  on  program  matters:  confers  and 
works  with  the  Office  of  the  General  Counsel, 
Office  of  the  Inspector  General,  Office  of 
Management  and  Bac^pt  General 
Accounting  Office;  and  odwrs  on  program 
issues  and  aMtters  of  mutal  concern; 
represents  llw  Agency  on  Departmental, 
interdepartmental,  and  interagency  task 
forces  for  developrag  public  po&cy  for 
improving  services  to  the  puMic 

07    02    02    0001    Fanner  Propams 
Program  Devalapmant  Staff 

Assignment  ofFimctiotn 

Responsible  to  the  Assistant  Administrator 
Farmer  Programs  to  assure  development 
implementation,  moaitoring  and  evaluation  of 
program  operations  of  Farmer  Programs, 
FmHA,  and  to  perform  such  other  activities 
as  the  Assistant  Administrator  may  prescribe 
from  time  to  time. 

1.  Ptaas,  fbonulates  and  recommends 
current  and  long  range  plana,  policies,  and 
procedures  for  administering  the  direct  and 
guaranteed  FmHA  farm  loan  making, 
servicing,  and  property  management 
programs. 

2.  Develops,  prepares,  and  processes  new 
regulations  and  policy  issuance  on  Farmer 
Program  functions.  Reviews  FmHA  State 
Directives  for  conformance  wTtk  laws, 
regulations,  and  National  Office  procedures. 
Recommends  corrections  or  medificationa 
required  for  conformance.  Oev^ops  draft 
legislation  and  regulatory  proposals  and 
developa  le^slative  reports.  Responds  to 
Government  Accaenting  Office  and  Office  of 
the  Inspector  General  reports. 

a.  Evaluates  the  planning,  developing,  and 
conducting  training  programs  of  Farmer 
Programs  for  FmHA  employees  in  terms  of 
regulatory  coverage,  preseittnlian.  sabfect 
matter  coverage,  and  eilectiwenc  sa 

4.  Performs  special  studies  and  analyses 
relating  to  the  farm  loan  makiBg.  loan 
servicing,  and  property  aianagement 
functions.  Msniton,  evaluates,  md  makes 
recomacndsWoaa  relative  to  Farmer 
Programs  contracteg  activities. 

5.  As  a  representative  of  the  Administrator, 
meets  widi  Members  (A  Congress,  high  level 
officials  of  other  Federal  and  State  agencies, 
special  interest  groups  and  the  general  pobHc, 
to  ^*f*"T  the  prapam  recrements  in 
gennal  or  to  explain  or  defend  the  agency 
pooitian  taken  on  loan  making  decisions  or 
antidpoted  policy  changes. 

B.  Works  closely  with  otber  program 
divisiona  and  staffs,  OIG,  OGC  and  with  key 
officials  on  varioas  phases  of  trark,  operating 
problenv.  inifvidnal  prtibleais,  individual 
cases,  and  procedural  and  other  matters 


having  interrelated  application  or  mutual 
concern. 

7.  Monitors,  evaluates,  and  makes  field 
office  staffing  and  reorganization 
recommendations  directed  toward  more 
efficient  and  effective  program 
administration. 

07    02    02    0002   Fanner  Programs 
Emergency  Designation  Staff 

Assignment  of  Functions 

Responsible  to  the  Assistant  Administrator 
Farmer  Programs  to  plan,  organize,  direct 
and  control  the  emergency  designation 
function  of  Farmer  Programs,  FmHA,  and  to 
perform  such  other  activities  as  the  Assistant 
Administrator  may  prescribe  from  time  to 
time. 

1.  Implements  current  and  long  range  plans, 
policies,  and  procedures  for  administering  the 
FmHA  emergency  designation  program. 

2.  Conducts  the  emergency  disaster  process 
for  Presidential  major  disaster  and 
emergency  declarations,  for  Secretarial 
emergency  area  designation  requests,  and  for 
FmHA  State  Director  authorizations. 

3.  Participates  in  state-wide  loan  program 
evaluations  to  ensure  that  emergency 
designation  procedures  are  being  effectively 
carried  out  and  are  consistent  with  National 
and  State  procedures.  Identifies  program 
weaknesses,  makes  recommendations  for 
improvements  in  operating  efficiency  and 
identifies  corrective  actions  to  be  taken. 
Follows  up  with  field  offices  to  assure 
accomplishment  of  corrective  action. 

4.  Reviews  complaints  resulting  fix)m 
emergency  designation  actions  taken  by 
Agency  headquarters  or  those  taken  at  the 
State  or  lower  level. 

5.  Participates  in  planning,  developing, 
implementing,  and  conducting  training 
programs  for  State  and  local  FmHA 
employees  on  the  emergency  designation 
program  operations. 

6.  Provides  technical  advice  and  assistance 
to  National,  State  and  local  FmHA 
employees. 

7.  Reviews  and  analyzes  emergency 
designation  cases  requiring  prior  clearance  of 
the  National  Office.  Recommends  the 
disposition  of  cases  submitted  for  technical 
review. 

8.  As  a  representative  of  the  Administrator, 
meets  with  Members  of  Congress,  high  level 
officials  of  other  Federal  and  State  agencies, 
special  interest  groups  and  the  general  public 
to  discuss  emergency  designation 
requirements  in  general  or  to  explain  or 
defend  the  agency  position  taken  on 
emergency  designation  issues  or  anticipated 
policy  changes. 

9.  Works  closely  with  other  program 
divisions  and  staffs.  OIG,  OGC,  and  %vith  key 
officials  on  various  phases  of  work,  operating 
problems,  individual  problems,  individual 
cases,  and  procedural  and  other  matters  have 
interrelated  application  or  mutual  concern. 

07    OZ    02    0003   Farmer  Programs  Loan 
Making  DIviaian 

Assignment  of  Functions 

Responsible  to  the  Assistant  Administrator 
Farmer  Programs  to  plan,  organize,  direct 
and  control  the  Loan  Making  function  of 


Farmer  Programs,  FmHA,  and  to  perform 
such  other  activities  as  the  Assistant 
Administrator  may  prescribe  from  time  to 
time. 

1.  Implements  current  and  long  range  plans, 
policies,  and  procedures  for  administering  the 
direct  and  guaranteed  FmHA  farm  loan 
making  programs. 

2.  Conducts  state-wide  farmer  loan 
program  evaluations  to  ensure  that  program 
operations  are  being  effectively  carried  out  as 
planned  and  are  consistent  with  National  and 
State  loan  making  policies  and  procedures 
and  professional  agricultural  financial  and 
production  management  methods  and 
techniques.  Identifies  program  weaknesses, 
makes  recommendations  for  improvements  in 
operating  efficiency  and  identifies  corrective 
actions  to  be  taken.  Follows  up  with  field 
offices  to  assure  accomplishment  of 
corrective  action. 

3.  Incorporates  policy  issuances  into 
existing  procedures.  Prepares  notices  and 
amendments  for  issuance  to  field 
organizations. 

4.  Participates  in  planning,  developing, 
implementing,  and  conducting  training 
programs  for  State  and  local  FmHA 
employees  on  the  Farmer  Programs  loan 
making  program  operations. 

5.  Provides  technical  advice  and  assistance 
to  National,  State  and  local  FmHA 
employees. 

6.  Reviews,  analyzes,  and  recommends 
action  to  be  taken  on  loan  making  cases 
requiring  prior  clearance  of  the  National 
Office.  Resolves,  or  recommends  the 
disposition  of  problem  cases  submitted  for 
technical  review  and  approval  by  higher 
authority. 

7.  As  a  representative  of  the  Administrator, 
meets  with  Members  of  Congress,  high  level 
officials  of  other  Federal  and  State  agencies, 
special  interest  groups  and  the  general  public, 
to  discuss  loan  making  requirements  in 
general  or  to  explain  or  defend  the  agency 
position  taken  on  loan  making  issues  or 
anticipated  policy  changes. 

&  Works  closely  with  other  program 
divisions  and  staffs,  OIG,  OGC,  and  with  key 
officials  on  various  phases  of  work,  operating 
problems,  individual  problems,  individual 
cases,  and  procedural  and  other  matters 
having  interrelated  application  or  mutual 
concern. 

07    02    02    0004    Farmer  Programs  Loan 
Servicing  And  Property  Management  Division 

Assignment  of  Functions 

Responsible  to  the  Assistant  Administrator 
Farmer  Programs  to  plan,  organize,  direct, 
and  control  the  Loan  Servicing  and  Property 
Management  function  of  Fanner  Programs, 
FmHA,  and  to  perform  such  other  activities 
as  the  Assistant  Administrator  may  prescribe 
from  time  to  time. 

1.  Implements  current  and  long  range  plans, 
policies,  and  procedures  for  administering  the 
direct  and  guaranteed  FmHA  farm  loan 
servicing  and  property  management 
programs. 

2.  Conducts  nationwide  and  state-wide 
farmer  loan  program  evaluations  to  ensure 
that  program  operations  are  being  effectively 
carried  out  as  planned  and  are  consistent 
with  National  and  State  loan  servicing  and 


property  management  policies  and 
procedures  and  professional  agricultural 
financial  and  production  management 
methods  and  techniques.  Identifies  program 
weaknesses,  makes  recommendations  for 
improvements  in  operating  efficiency  and 
identifies  corrective  actions  to  be  taken. 
Follows  up  with  field  offices  to  ensure 
accomplishment  of  corrective  action. 

3.  Incorporates  policy  issuances  into 
existing  procedures.  Prepares  notice  and 
amendments  for  issuance  to  field 
Organizations. 

4.  Participates  in  planning,  developing, 
implementing,  and  conducting  training 
programs  for  State  and  local  FmHA 
employees  on  Farmer  Programs  loan 
servicing  and  property  management  program 
operations. 

5.  Provides  technical  advice  and  assistance 
to  National,  State  and  local  FmHA 
employees. 

6.  Reviews,  analyzes,  and  recommends 
action  to  be  taken  on  loan  servicing  and 
property  management  cases  requiring  prior 
clearance  of  the  National  Office.  Resolves,  or 
recommends  the  disposition  of  problem  cases 
submitted  for  technical  review  and  approval 
by  higher  authority. 

7.  As  a  representative  of  the  Administrator, 
meets  with  Members  of  Congress,  high  level 
officials  of  other  Federal  and  State  agencies, 
special  interest  groups  and  the  general  public, 
to  discuss  program  requirements  in  general  or 
to  explain  or  defend  the  agency  position 
taken  on  loan  servicing  and  property 
management  issues  or  anticipated  policy 
changes. 

8.  Works  closely  with  other  program 
divisions  and  staffs,  OIG,  OGC,  and  with 
officials  on  various  phases  of  work,  operating 
problems,  individual  problems,  individual 
cases,  and  procedural  and  other  matters 
having  interrelated  application  or  mutual 
concern. 

07    02    03    Assistant  Administratoi^— 
Community  and  Business  Programs 

Assignment  of  Functions 

Is  responsible  to  the  Deputy  Administrator 
for  Program  Operations  to  plan,  organize, 
direct,  and  control  the  Agency's  Community 
and  Business  Programs.  As  such: 

1.  Develops  and  institutes  plans, 
procedures,  and  policies  for  the  effective, 
efficient,  and  orderly  management  of 
Community  and  Business  Programs 
responsibilities:  provides  leadership  to 
ensure  execution  of  policies  and  procedures 
by  the  Business  and  Industry  Division,  Water 
and  Waste  Division,  Community  Facilities 
Division,  and  support  functions,  and  performs 
other  activities  as  the  Administrator  or 
Deputy  Administrator  may  prescribe  from 
time  to  time. 

2.  Oversees  administration  and 
management  of  a  broad  and  complex  range  of 
Community  and  Business  and  Industry  type 
programs  including  water  and  waste  disposal 
loans  and  grants,  technical  assistance  and 
training  grants,  community  facility  loans, 
industrial  development  grants,  watershed 
and  flood  prevention  loans,  resource 
conservation  and  development  loans, 
recreation  loan  servicing,  energy  impact 
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assistance  grants,  noaptofit  National 
Corporation  loans  and  grants,  irrigation  and 
drainage  loans.  Grazing  Assoriatinft  loaas. 
Indian  tribal  acquisition  loaoa, 
unincoiporattd  EO  cooperative  loans,  shift  in 
land  use  loans.  Ttaabw  Devalopmant 
Organization  loans,  area  devefepmant 
assistance  planning  grants,  rwal 
development  loan  fund  loans,  incorporated 
EO  cooperative  loans,  and  busiBess  and 
industrial  loans. 

3.  Monitors,  inspects,  and  evaluates  the 
administration  of  loan  and  grant  programs  as 
executed  by  FmHA  field  personnel  on  a 
nationwide  haiif  jBalyrns  problems  and 
takes  action  to  iaq>leaient  conective     . 
measures:  develops  and  manages  an     ' 
equitable  system  of  allocation  of  loan  fands 
to  states. 

4.  Devdopa  and  initiates  action  to 
implement  cost  redaction  techniqnes  for 
nation%vide  application  in  operation  of  loan 
prograau;  coordinates  iraplementatioo  of  the 
debt  management  program  and  Presidential 
and  DepartmcoUl  directives  to  reduce  loan 
losses  as  they  apply  to  assigaed  programs. 

5.  Develops  priorities  tor  assisting 
Community  and  Business  Programs  loaa 
applicants  and  borrowers  in  1^  areas  of 
supervisioB  and  planning,  security  servicing, 
coHectioa  af  accounts,  property  management, 
loan  malrii^  and  other  related  aspects; 
dsveiops  and  impkments  procedures  that 
will  preserve  and  streagthen  the  devdopment 
of  rural  America:  ensures  that  banower 
graduation  policies  are  adhecad  to  by  fitld 
pera<MineL  | 

S  Directs  the  preparation  of  budget 
estimates  and  proiectiona  for  proyam 
operatioos:  directs  the  drafting  of  legislation 
and  legislative  reports  involving  the 
community  and  hiiitneii  loan  praymms. 

7.  Developa,  monitors,  and  evaluatea 
contracts  for  community  and  business 
activities.  Recommends  action  on  use  of 
contracts  to  achieve  effective  program  , 
administratiaa.  ' 

S.  Maintains  haison  and  working 
relationship  with  key  nffidalii  of  the  agency 
and  iiutitutions  such  as  bankers,  and 
investmcBl  gronpa;  coUeborates  with  the 
Secretary's  Office,  ciRciaia  of  other  agmdes. 
piuiessiuiial  societies;  and  others,  on  matters 
of  mutual  coneen:  eonsaita  with  and  informs 
State  and  local  Government  officials  on 
program  matterK  confers  bikI  wofks  with  the 
Office  of  the  Cenerai  CauaseL  Office  of  the 
Inspector  General.  Offiee  of  MaBagement  and 
Budget,  Genera)  Accounting  Office,  and 
others  on  program  tssttes  and  matters  af 
mutual  ooncern;  represents  Ae  Agency  on 
DepaitaneBtal,  iwlei  depai  tnieulal.  and 
interagency  task  forces  for  devrieping  public 
policy  for  improving  services  to  the  pubhc. 

■7    az    as    0001    Watar  And  WMta  I 
Division 

Assignment  of  Functions  ' 

Raspensible  to  the  Assistant  Administrator 
Community  and  Rusinesa  hogsams  to  plan, 
organize,  lead,  and  direct  the  Water  and 
Waste  Division  of  Community  and  Bnsiness 
Programs,  and  to  perform  such  other 
activities  as  the  Assistant  Ackiunistrator  may 
prescribe  from  time  to  time. 


1.  Implements  current  and  long  rang*  plans, 
policies,  and  procaduias  necessary  for  Ab 
efficient  and  otderiy  management  of  a 
nationwide  program  of  water  and  waste 
diapoaal  loans  and  grants  and  technical 
assistance  and  trai^ag  grants  in  nual  areas. 

2.  Overaees  natioB«»ide  authority  of  FmHA 
to  make  loans  and/or  grants  for  development 
of  new  water  and  «vasta  disposal  systems  or 
needed  improvements  to  existing  fodlities 
and  technical  assistance  and  training  grants 
to  private  aoopiofit  corporations.  Devekips 
and  maintains  regulations  directing  th« 
processing  approving  and  servicing  of  loans 
and  graniL  Raviears  large  unusually  complex 
loan  dockets  and  reiects  or  concurs  with 
State  Office  recosunendation  for  approval,  or 
for  liquidationa  or  otlier  servicing  actions. 
Maintains  knowledge  of  the  ststutes 
authorizing  the  respective  programs  and 
drafts  proposed  legislative  revisions. 
Maintains  knowledge  of  social,  economic, 
and  credit  ooariitinns  in  rural  areas. 

3.  Participants  ki  the  planning,  developing, 
implementing,  and  conducting  training 
programa  for  State  and  local  FmHA 
employees  oa  aasi^ed  prograau. 

4.  Provides  ^r^^^'-"'  advice  and  assistance 
to  National  SUte  aad  local  FraHA 
employees. 

5.  Reviews,  analyzes,  and  recommends 
action  to  be  taken  on  loan  dockets  requiring 
prior  clearance  of  the  National  Office. 
Resolves,  or  recommends  the  disposition  of 
problem  cases  submitted  for  technical  leview 
and  approval  by  Ug^  auth(»ity. 

6.  As  a  BCgrasantative  of  the  Aihninistrator. 
meets  with  Members  of  Coagreaa;.  high  level 
officials  of  other  Federal  and  State  Agendas, 
special  interest  groups  and  the  general  public, 
to  discuss  Ksatar  and  waste  diiposal 
reqMirameats  in  general  or  to  explain  or 
defend  the  agency  positina  taken  on  loans 
and  grants  or  anticipated  policy  changes- 

7.  Wodcs  doaely  arith  oifaer  pragtam 
divisions  and  sta&;  GIG,  OGC  and  with  key 
officials  on  vaiioua  phases  of  work,  oparating 
problems,  individual  problama.  faadividiid 
cases,  and  proceduial  and  other  ssattara 
having  intatmlated  applkatian  or  mutaal 
concern. 

07    H    OS 
Divisioa 

Assignment  of  Functions 

Responsible  to  the  Assiotant  Administiator 
Coaunuaity  and  Buainesa  Pro-ams  to  plan, 
organize,  lead,  and  direct  the  Community 
Facilities  DivisiCB^OMiiiiiantty  and 
Business  Pragraau.  aBil<o  peifiutt  such  other 
activitiae  as  the  Assistant  Administrator  may 
prescrdia  from  time  to  time. 

1.  Implaaiants  current  and  long  range  plans, 
polidas.  and  piacedures  nacaasaiy  fbc  the 
efficient  and  ordariy  management  of  a 
nationwide  progam  of  community  facilities 
loans,  industrial  davalopmant  grants, 
recraatioa  loans,  watershed  and  flood 
prevention  loans,  energy  sssistanre  impact 
grants,  resotaca  conservation  and 
development  loans,  nonprofit  National 
Corporation  loans  and  grants,  irrigation  and 
drainage  loana.  Grazing  Aasodation  loans, 
imiiaii  tribal  actydsitioa  loans, 
unincorporated  BO  cooperative  loans,  shift  in 
land  use  loans.  Timber  Development 


Goraaranity  redliliea 


Organization  loana»  area  development 
assistance  planning  grants. 

2.  Oversees  natkmwidc  authority  of  FmHA 
to  make  and  service  assigned  loans  and 
grants.  Devek^a  aad  maintains  regulations 
directing  the  processing,  approving,  and 
servicing  of  loans  and  grants.  Reviews  large 
or  unusually  complex  loan  dockets  and 
rejects  or  concurs  with  State  Offiee 
recommendation  for  approval,  or  for 
liquidations  or  other  servicing  actions. 
Maintains  knowledge  of  the  statutes 
authorizing  the  respective  programs  and 
drafts  proposed  leg^lative  revisions  and  of 
social,  economic  and  credit  conditions  in 
rural  areas. 

3.  Participates  in  planning,  developing, 
implementing,  and  conducting  training 
programs  for  State  and  local  FmHA 
employees  on  aaaigned  programs. 

4.  Provides  technkial  advice  and  assistance 
to  National  State  and  local  FteHA 
employees. 

5.  Reviews,  analyzes  and  recommends 
action  to  ba  taken  on  loan  dockets  requiring 
prior  clearance  of  the  National  Office. 
Resolves,  or  recommends  the  disposition  of 
problem  casas  submitted  for  technical  review 
and  approval  hg  higher  authority. 

Ol.  Aa  a  Bpresentative  of  the  Adininistrator. 
meeU  arith  Membais  of  Congress,  hi^  level 
offidak  of  olhar  Federal  and  State  agencies 
special  interest  youpa  and  the  general  public, 
to  discuss  watar  and  ooaunaaity  fadlitias 
requirements  in  general  or  to  explain  or 
def«id  the  agency  poaitiao  taken  on  loans 
and  grants  or  «w¥'''*f  **^  policy  chaagas.  and 
to  assist  witb  development  of  interagency 
agraaaMats. 

7.  Works  dosely  with  other  program 
divisimia  and  staffs.  OIG,  OGC  and  with  key 
offidals  oa  vanous  phases  of  work,  operating 
problems,  iadividaal  prablema.  individual 
cases,  aad  procadoral  and  othar  mattos 
having  interrelated  application  or  mutual 
concanv 


07    «    03    son    ■osiaeaB  aad  ladastiy 
Division 

Auigninettt  of  fbRctions 

Responaiblo  to  the  Assistant  AdaBBiatrator 
Commaidty  and  Business  Pro-ams  to  pien. 
organize,  lead,  and  direct  the  Business  and 
Indaatry  Di«iaioD  of  Connaunity  and  Business 
Programa.  mid  to  petfeim  sach  other 
activitiaa  as  the  AsaMant  Administrator  may 
piescfibe  from  Vme  to  time. 

1.  Implemeats  eaneat  and  tong  range 
plans.  pelWss,  and  ptocadurcs  aecessary  for 
the  effideal  aad  arMy  maaagament  of  a 
nationwide  piogiam  of  basineee  and  industry 
loans  and  grants. 

2.  OvataaoaaatioBwideauAorityofFlnHA 
to  maka  and  senpjca  aaaigned  lowis  and 
grants.  Dewatepe  and  asaialrtaa  fegotations 
directiag  the  pracasiiBg,  appseviag.  and 
servfcAig  of  toana  and  grants.  Reviews  large 
or  unosoaSy  eoavlsK  laaa  dedwta  and 
rejecU  or  concara  with  State  Office 
recommendations  for  approval  or  for 
liquidations  or  other  servicing  actions. 
Msintains  knowledge  of  the  statotes 
audioriziag  the  respective  programa  and 
drafts  prapiosad  legislative  revisions.  Worics 
with  lendus.  financial  consultants,  and 


corporate  executives  in  structuring  and 
developing  conuaerdal  loan  packages. 

3.  Administers  a  loan  portfolio  consisting 
of  38  Rural  Devefopment  Fund  (RDLF]  loans 
that  were  toanafened  from  the  Department  of 
Health  and  Humm  Services  en  June  9, 1988. 
These  RDLF  loans  were  made  in  21  states. 
Puerto  Rico,  the  Virgin  Islands,  and  the 
District  of  Columbia.  Administers 
Incorporates  Econoouc  Opportunity  Loans. 

4.  Participates  in  the  planning. 
development,  implementation,  and 
conducting  training  programs  for  State  and 
local  FtnHA  employees  on  assigned 
programs. 

5.  Provides  technical  advice  and 
assistance  to  National,  State  and  local  FmHA 
employees. 

S.  Reviews,  analyzes,  and  recommends 
action  to  be  taken  on  loan  dockets  requiring 
prior  clearance  of  the  National  Office. 
Resolves,  or  reconmends  the  disposition  of 
problem  cases  submitted  for  technical  review 
and  approval  by  higher  authority. 

7.  As  a  representative  of  the 
Administrator,  meets  with  Members  of 
Congress,  hi^  level  offidala  of  other  Federal 
and  State  agencies,  spedal  interest  groups 
and  the  general  public,  to  discuss  business 
and  indastry  requirements  in  general  or  to 
pxphiin  or  H^fonH  the  agency  position  taken 
on  kians  and  grants  or  anticipated  policy 
changes. 

8.  Works  closely  with  other  program 
divistons  and  staffs.  OIG.  OGC,  and  with  key 
offidals  on  various  phases  of  work,  operating 
problems,  individual  problems,  individual 
cases,  and  procedural  and  other  matters 
having  interrelated  application  or  mutual 
concern. 

07    06    Depoty  Admintsteatorfor 
Management 

Assignment  of  Functions 

Responsible  to  the  Administrator  or 
Associate  Administrator  for  the  formulatiim 
of  policy  for  the  Agency  in  all  areas  of 
support  services  for  the  Agency's  pro-ams, 
and  performs  such  other  activities  as  the 
Administrator  may  prescribe  from  time  to 
time. 

1.  Provides  overall  supervision  and 
direction  the  Agency's  staff  support  activities 
including  adssinistntive  planning, 
accounting,  budgeting,  personnel  systems 
development  use  of  ADP,  administrative 
services,  information  resources  management 
organization.  Bnanrial  matters,  and 
management  improvement 

2.  Directa  and  supervises  subordinate 
organizational  activities  consisting  of  the 
Assistant  Administrator  for  Automated 
Informetion  Services;  the  Assistant 
Administrator,  Finance  Office:  the  Assistant 
Administrator  for  Administration;  the  Budget 
Staff,  and  the  Finandal  and  Management 
Ana^siaStafL 

X  Maintahis  liaison  and  woiking 
relationship  with  the  Department's 
Manageaient  Coandl  wwka  with  the 
Aaaistant  Secmtaiy  for  Adrahnatration  and 
associated  staff  offices,  the  Office  of  Budget 
and  Program  Analysis,  the  Office  of 
Management  and  Budget  the  Office  of 
Personnel  Management  General  Services 
AdmknistratioB.  the  Department  of  Treasury, 


Concessional  staffs,  and  others  as  necessary 
to  carry  out  assigned  responsibilities. 


07    06    00    0001    Ftnandalend 
Management  Analysis  Staff 

AssigttBtent  of  Functions 

Responsible  to  the  Administrator  and  the 
Deputy  Administrator  for  Management  for 
debt  maneigement  initiatives,  cash 
management  initiatives,  management 
analysis,  and  for  management,  financial,  and 
productivity  improvement  pro-ams,  and 
such  other  activities  as  the  Deputy 
Administrator  amy  prescribe  from  time  to 
time. 

1.  Develops  and  manages  FmHA  debt 
collection  ^forts,  including  compliance  with 
the  Debt  Collectron  Act.  Menitors  FmHA 
debt  management  systeau  to  assess 
effectiveness  and  impact  Envelops  and 
manages  PmHA's  inogram  for  ofbetting 
salary  of  Federal  employees  who  are 
delinquent  on  FmHA  loans.  Initiates  pifots  or 
tests  of  new  or  innovative  methods, 
techniques,  and  processes  in  debt 
management 

2.  Develops  and  manages  FtaiHA  cash 
management  initiatives.  Monitors  FmHA 
cash  management  systems  to  assess 
effectiveness  and  impact  Initiates  pilots  or 
tests  of  new  and  innovative  methods, 
techniques  and  processes  in  cash 
management 

3.  Responsible  for  FmHA's  management 
analysis  function.  Initiates  and  performs  all 
types  of  management  improvement 
productivity  improvement  effidency,  and 
effectiveness  studies  and  analyses.  Serves  as 
an  in-house  consultant  aad  troubleshooter  for 
management  proUsms  and  concerns. 

4.  Responsible  for  FtaoHA's  implementation 
of  0MB  Circulars  A-78.  A-70.  and  A-129,  and 
for  other  management  financial  and 
productivity  improvement  programs, 
including  Presidential  management 
initiatives. 

5.  Maintains  liaison  and  working 
relationship  «vith  the  USD  A  Rnancial 
Council  the  Office  of  Management  Reform. 
Office  of  Fmance  and  Management  (OFM), 
OMB,  Department  of  Treasury,  and  other 
appropriate  Federal  Agendes  and  private 
sector  establishments  that  impact  on  or  have 
an  interest  in  the  assigned  program  areas. 

07    06    00    0002    BudgetStaff 

Assignment  of  Functions 

Responsible  to  the  Administrator  and 
Depu^  Admhiistrator  for  Management  for 
FmHA's  bodget  travel  bocrovnng.  and 
inteiest  rate  management  and  for  such  other 
activities  as  the  Deputy  Administrator  may 
prescribe  from  time  to  time. 

1.  Deveh^  plans  and  procedures  for  the 
formulation,  presentation,  and  execution  of 
the  total  FteHA  budget;  on  the  basis  of 
financial  and  budgetary  planning,  assists  the 
Deputy  Administrator  and  program  officials 
in  support  of  decision-making  activities  and 
establishment  of  policy  necessary  for 
efficient  and  effective  management  of  FmHA 
programs.  Recommends  reprogramming  and 
policy  changea  to  meet  FmHA  goals  and 
objectives:  recommends  budgetary  levels, 
budget  strategy  and  program  implementation. 


2.  Provides  leadership  and  direction  for 
planning,  formulation,  justiflcatiim. 
presentation,  execution,  control  and  review 
of  the  total  FmHA  budget  effort  Prepares 
FmHA  budget  estimates  in  order  to  develop 
the  FmHA  budget  submission  to  the 
Secretary's  Office,  OMa  end  Congress. 
Establiahes  aad  maintain  ir  control  over 
program  aad  adasiaiBtntive  fnnda  to  assure 
com^iaace  arith  AgenQr  policy,  approved 
appoituaaeats,  Coogrnsional  interest  sitd 
appUcabie  laws  aad  rcgulatiana. 

3.  Maiatains  liaison  and  working 
relatkmahip  with  program  and  administa^tive 
officials.  FmHA  State  Directors  and  other 
field  personnel.  Participates  in  State 
meetings,  conferences  and  other  sessions  and 
gives  advice  and  counsel  on  budget 
operations  and  operating  levels.  Serves  as 
FmHA  liaison  for  budget  and  financial 
programs  with  Congressional  Committees 
and  staff;  OMB.  GAO.  the  Secretary's  office, 
OGC  OIC  and  other  USDA  agemnas. 
Department  of  Treasury.  Department  of 
Houaing  and  Urban  Development  (HUD),  and 
other  agencies,  news  reporters,  public  and 
private  interest  groups  and  the  general  pubUa 

4.  Responsible  for  the  total  Agency  budget 
effort  from  planning  and  formulation  to 
execution  cootrol  and  review.  Reviews  and 
recommends  changes  in  operating  levels  for 
personnel  travel  overtime,  contracts,  and 
other  reprogramming  of  funds. 

5.  Responsible  for  travel  procedures  in 
FmHA.  Develops  and  recommends  travel 
polides,  prepares  travel  regulations,  and 
reviews  and  evaluates  travel  programs  of 
FmHA.  Administen  the  Diners  Club  travel 
card  program,  use  of  travel  agendes,  and  the 
employee  relocation  service. 

6.  Responsible  for  revolving  fond  analysis 
related  to  cash  forecasting,  timing  of  sale  of 
notes  inventory.  Treasury  borrowings,  outiay 
planning  and  analysis,  and  management  of 
FmHA  interest  rates  and  interest  projections. 

07    06    01    Assistant  Administrator— 
Finance  Office 

Asaiffvnent  of  Functions 

Responsible  to  the  Administrator  and  the 
Deputy  Administrator  for  Management  for 
the  developatent  of  poUdes  that  affect  the 
operation  of  the  accounting  system,  and  for 
such  other  activities  as  the  Deputy 
Administrator  may  prescribe  from  time  to 
time. 

1.  Manages  the  day-to-day  operation  of  the 
accounting  system,  induding  system 
mamtenance.  Prepares  sU  financial  reports 
required  by  management  and  for  the  FtnHA 
budget  based  on  data  in  the  accounting 
system.  Maintains  the  supphes  warehouse 
and  meets  the  needs  of  field  offices  for 
equipment  and  supplies  writhin  funds 
available  for  the  purpose  and  andn  the 
general  directiao  of  the  Administrative 
Services  Divirion.  Maintains  necessary 
obligation  and  related  funds  control. 

2.  Directs  and  supervises  subordinate 
organizational  activity  consisting  of  the 
Fiscal  and  Accounting,  Operations,  and 
Administrative  Support  functioos  ol  the 
Finance  Office. 

3.  Maintains  liaison  and  woridng 
relationship  with  the  Department  data 
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processing  manage  to  provide  Automated 
Data  Processing  support  for  the  accounting 
operation,  and  with  GAO  on  audit  matters 
relating  to  the  accounting  system. 

4.  Prepares  Finance  Office  budget  plans. 
Monitors  and  controls  approved  budgets 
including  authorized  personnel  staffing. 

5.  Administers  the  overall  Departmental 
excess  personal  property  coordination 
functions  for  disposal  of  personal  property 
outside  the  Washington,  DC  area,  the  object 
of  which  is  to  effect  reutilization  or  disposal 
of  personal  property  Oepartmentwide. 
Maintains  liaison  with  Departmental  staff 
offices  and  agencies,  GSA,  and  state  and 
local  governments. 

07    06    03    Assistaiit  Administrator  For 
AdministratioQ 

Assignment  of  Functions 

Responsible  to  the  Administrator  and  the 
Deputy  Administrator  for  Management  for 
the  overall  management  of  the  FmHA 
personnel,  organization,  and  administrative 
services  policies,  and  for  performing  such 
other  activities  as  the  Deputy  Administrator 
may  prescribe  from  time  to  time. 

1.  Provides  executive  leadership, 
formulates  and  coordinates  policies,  and 
provides  direction  in  carrying  out  assigned 
programs  to  subordinate  organizational 
activities  consisting  of  the  Personnel  ENvision 
and  Administrative  Services  Division. 

2.  Develops  procedures  for  and  carries  out 
a  personnel  program  for  FmHA,  including 
recruitment,  evaluation,  classification, 
employee  relations,  position  management, 
training,  career  development  and  grievance 
appeals.  Analyzes  and  reviews 
organizational  relationships  and  makes 
recommendations  on  changes. 

3.  EstabUshes  and  maintains  a  directives 
system  for  FmHA  to  cover  the  clearance, 
approval  and  maintenance  of  formal 
regulations,  administrative  notices,  and 
procedural  announcements. 

4.  Provides  for  FmHA  space  analysis  and 
review  services,  forms  management 
activities,  mail  management,  communications 
system  operations,  printing  and  reproduction 
requirements,  property  management, 
contracting  programs  and  records  | 
management.  1 

5.  Maintains  liaison  and  working 
relationship  with  key  officials  of  the  agency, 
the  Department  of  Agriculture,  the 
Departmental  Office  of  Personnel,  officials  of 
other  Federal  agencies,  and  others,  and 
collaborates  on  matters  of  mutual  concern. 
Represents  the  Agency  on  departmental, 
interdepartmental,  and  interagency  task 
forces  on  matters  affecting  assigned 
programs. 

6.  Develops  a  budget  for  the  training 
program  for  FmHA  within  overall  budget 
constraints.  Provides  major  input  to  the 
administrative  budget  for  FmHA  and 
coordinates  that  budget  with  the 
responaibilitiea  of  the  Finance  Office. 

07    06    03    0001    PMaoniMl  Division 

Assignment  of  Functions 

Responsible  to  the  Assistant  Administrator 
for  Administration  for  the  development, 
implementation,  and  evaluation  of  plans. 


policies,  and  procedures  necessary  for  the 
efficient  and  orderly  management  of  the 
FmHA  nationwide  persormel  management, 
organizational  management,  and  training 
programs,  and  conducts  such  other  activities 
as  the  Assistant  Administrator  may  prescribe 
from  time  to  time. 

1.  Plans,  develops,  and  implements 
programs  and  activities  related  to 
employment,  placement,  merit  promotion, 
organization,  position  management,  position 
classification,  performance  appraisal, 
incentive  awards,  employee  recognition, 
employee  and  labor  management  relations 
(including  adverse  action,  conduct  discipline, 
grievances,  and  appeals),  employee 
compensation  and  benefits,  employee  safety 
and  health,  training  and  career  development. 

2.  Provides  direct  operating  services 
involving  personnel  management  and  training 
for  employees  of  the  National  Office,  and 
those  operating  services  which  have  not  been 
specifically  delegated  to  State  Offices  and 
the  Finance  Office  for  employees  in  the  field. 
Provides  technical  direction,  oversight,  and 
guidance  to  State  Offices  and  the  Finance 
Office  on  organization,  personnel 
management,  and  training  programs  and 
activities  conducted  at  the  field  level. 
Maintains  and  administers  or  directly 
oversees  at  the  field  level,  FmHA  and  USDA 
personnel  and  training  information  systems 
(including  ADP  based  systems),  procedures 
and  personnel  action  processing  operations. 

3.  Monitors  and  evaluates  the  effectiveness 
ofassigned  programs  at  all  levels  of  the 
Agency  and  recommends  improvements. 
Collects  and  analyzes  data,  conducts 
organizational,  occupational,  and  other  staff 
studies  on  personnel  management  and 
training  issues,  identifies  the  need  for 
program  changes,  operations/processing 
systems  and  procedures,  and  develops 
options  and  recommendations  for 
management  decision. 

4.  Maintains  liaison  and  working 
relationship  with  key  officials  of  the  agency, 
the  Department  of  Agriculture,  the 
Departmental  Office  of  Personnel,  officials  of 
other  Federal  agencies,  and  others,  and 
collaborates  on  matters  of  mutual 
interdepartmental,  and  interagency  task 
forces  on  matters  affecting  assigned 
programs. 

07  06  03  0003  Administrative  SwvioM 
Diviaioo 

Assignment  of  Functions 

Responsible  to  the  Assistant  Administrator 
for  Administration  for  the  development 
implementation,  and  evaluation  of  plans, 
policies,  and  procedures  necessary  for  the 
efficient  and  orderly  management  of  the 
FmHA  directives  systems  and  the  provision 
of  administrative  services  to  the  Agency, 
including  implementation  of  the  Freedom  of 
Information  and  Privacy  Acts,  and  conducts 
such  other  activities  as  the  Assistant 
Administrator  may  prescribe  from  time  to 
time. 

1.  Reviews  all  Agency  directives  issuances 
and  public  participation  functions,  including 
publication  of  regulations  and  legal  notices  in 
the  Federal  Register.  Coordinates  real  and 
personal  property,  space,  procurement 
printing,  reproduction  control, 


communications  and  mail  management 
forms,  record  retention  and  disposition  and 
tort  claims  activities.  Coordinates  National 
Office  review  of  requests  under  Freedom  of 
Information  Act  and  provides  technical 
advice  as  to  matters  covered  by  the  Privacy 
Act. 

2.  Maintains  liaison  and  working 
relationship  with  other  USDA  agency 
Administrative  Services  Divisions  and 
participates  in  the  Department 
Administrative  Services  Administration  and 
Office  of  Managment  and  Budget.  Provides 
policy  direction  and  serves  as  liaison  with 
the  Administrative  Support  Division  in  the 
Finance  Office. 

3.  Prepares  substantial  input  to 
administrative  budget  plans  as  required  and 
administers  administrative  budgets  within 
administrative  responsibilities. 

07  06  04  Assistant  Administrator  for 
Automated  Information  Systems 

Assignment  of  Functions 

Responsible  to  the  Deputy  Administrator 
for  Management  for  the  development 
implementation,  and  evaluation  of  plans, 
policies,  and  procedures  necessary  for  the 
efficient  and  orderly  management  of  the 
information  resources  management  functions 
of  FmHA,  for  identifying  and  applying  ADP 
and  other  systems  technology,  and 
conducting  such  other  activities  as  the 
Assistant  Administrator  may  prescribe  from 
time  to  time. 

1.  Directs  and  supervises  subordinate 
organizational  activity  consisting  of  the 
Financial  Systems  Division.  Management 
Systems  Division,  Accounting  System 
Planning  Division,  and  the  Information 
Resources  Management  Division.  , 

2.  Identifies  financial  and  management 
information  needs,  and  initiates  actions  to 
capture  and  report  such  information.  Provides 
the  policies,  procedures  systems  and  ADP 
technology  necessary  to  implement  new  and 
enhanced  systems  for  the  Agency  by 
designing,  gathering  data  for  the  initiating 
reports  of  management  information. 
Determines  and  manages  the  ADP  software 
and  hardware  needed  to  serve  the  Agency 
most  effectively  and  efficiently. 

3.  Maintains  liaison  and  working 
relationship  with  the  USDA  Office  of 
Information  Resources  management. 
Maintains  liaison  and  working  relationship 
with  key  officials  of  the  agency,  the 
Department  of  Agriculture,  the  Departmental 
Office  of  Personnel  officials  of  other  Federal 
agencies,  and  others,  and  collaborates  on 
matters  of  mutual  concern.  Represents  the 
Agency  on  departmental,  interdepartmental, 
and  interagency  task  forces  on  matters 
affecting  assigned  programs. 

07  06  04  0001  Hnandal  Systems  Divisiaa 

Assignment  of  Functions 

Responsible  to  the  Assistant  Administrator 
for  Automated  Information  Systems  for  the 
development  implementation,  and  evaluation 
of  plans,  policies,  and  procedures  necessary 
for  the  development  of  new  ADP  systems 
applications  projects  needed  to  support 
program  policy  implementation,  and  performs 


such  other  activities  as  the  Assistant 
Administrator  may  prescribe  from  time  to 
time. 

1.  Developa  AOP  syatemB  applicatiaaa  to 
support  poliqr  iBplemeatatioB  ior  loes 
making,  loan  servicing,  casb  and  debt 
management  and  program  accouDtiag 
activities  for  the  Aigency,  including 
modifications  to  the  existing  financial 
systems. 

2.  Assures  automated  modifications  are 
consistent  with  regulatory  requirements, 
changes  in  law  and  changes  in  teclmology, 
and  are  structured  to  provide  owximam 
efficiency  and  effectiveness  of  Agency 
operations. 

3.  Designs,  develops,  and  tests  new 
program  financial  systems  and  modifications 
to  existing  program  financial  systems. 

4.  Provides  the  centralized  data  base 
administration  function  for  the  Agency  and 
provides  technicai  support  necessary  to 
ensure  user  availability  of  the  FtaiHA 
nationwide  network  of  teiniiBal  and 
microprocessors. 

5.  Maintains  liaison  and  working 
relationship  with  key  officials  of  the  agency, 
the  Deportment  of  Agriculture,  the 
Departmental  Office  of  Personnel,  officials  of 
other  Federal  agencies,  and  others  and 
collaborates  on  matters  of  mutual  concern. 
Represents  the  Agency  on  departmental 
interdepartmental,  and  interagency  task 
forces  on  matters  affecting  assigned 
programs. 

07  06  04  0002  Management  Systems 
Diviaioa 

Assignment  of  Functions 

Responsible  to  the  Assistant  Administrator 
for  Automated  Information  Services  for  the 
development  of  policies,  metbods, 
procedures,  and  strategies  for  Automated 
Data  Processing  (ADP)  support  systems  for 
non-financial  administrative  and  program 
systems  and  for  office  automation,  and  such 
other  related  activities  as  tlie  Asststanl 
Administrator  may  prescribe  from  time  to 
time. 

1.  Designs,  develops,  tests,  implements, 
documents,  maintains,  monitors,  and 
supports  agencywide  automated  management 
systems.  Provides  agency  managers  and  their 
employees  with  data  and  tools  to  enable 
them  to  acfaiere  prop  am  and  adminiatrative 
goals.  Provides  teclmical  service  and  support 
to  agency  manager*  relating  to  requirements 
analysis,  systems  design,  software  aad 
documentation  development  system  testing, 
and  systems  implementation,  monitorrng  and 
control. 

2.  Cooperates  with  pco^am  managers  by 
evaluating  and  analyzing  the  utilization  of 
and  data  generated  by  such  automated 
systems  to  identify  problem  areas  and 
recommend  solutions.  Provides  technical 
advice  and  support  to  FmHA  managers 
relating  to  requirements  analysis,  systems 
design,  software  and  documentation 
develofnMnt  system  testing  and  systems 
imptemenlation,  monstoring  and  control. 

3.  In  cooperation  with  adknintstrative  and 
program  managers  oversees  the  planning, 
design,  development  and  implenientation  of 
administrative,  management  and  office 
automation  systems  utilizing  contractor  and 


government  resources.  Provides  ADP 
technical  and  timesharing  support  to  FmHA 
personnel. 

4.  Manages  eqnipineiit  and  services 
contracts  and  special  protects  which  require 
delicate  coordinatioa  among  private  and 
public  entities  (including  other  Federal 
organizations)  with  a  view  of  more  uniform 
coordination  and  administration  of  complex 
Federal  automation  system. 

5.  Provides  ADP  procurement  support  for 
equipuBient  and  software  agencywide. 
Monitors  perfonnance  of  contractors,  making 
recommendations  regarding  contract 
modifications  and  apprroval  or  rejection  of 
contractor  products.  Negotietes  with 
contractors,  USDA  Office  of  Information 
Resources  Management  and  other  USDiA 
agencies  regardiBg  areas  of  unsatisfaGtary 
contractor  or  praAict  performance  to  arrive 
at  mutually  agreeable  solutions. 

6.  Analyzes  and  recommends  new.  revised 
or  alternative  automation  products  and 
management  systems.  Recommends  and 
justifies  major  expenditures  of  FmHA  funds 
for  ADP  equipment  software  and  contractor 
assistance. 

7.  Providea  long-range  strategic  ADP 
planning  on  management  systems  and  office 
automation. 

8.  Maintains  Keison  and  effiectire  working 
relationships  urith  FmHA  program  and 
administrative  personnel.  Departmental  staff 
offices  and  other  Federal  and  professiooal 
ADP  organizatiaes  as  necessary  to  perform 
assigned  responsibilities. 


07    06    04    080S    Accounting  Systems 
Planning  Division 

Assignment  of  Functions 

Responsible  to  the  Assistant  Administrator 
for  Automated  Information  Systems  for  the 
development  implementation,  and  evaluation 
of  plans,  policies,  and  procedures  necessary 
for  the  development  of  functional 
specifications  related  to  the  design  and 
development  of  new  or  modified  automated 
accounting  systems  projects,  and  performs 
such  other  activities  as  the  Assistant 
Administrator  may  prescribe  from  time  to 
time. 

1.  Establishes  plans  and  develops 
functional  specifications  for  new  accounting 
systems  and  raodificatioiM  to  existing 
accounting  systems  for  the  Agency  which 
support  the  re^ilatory  and  policy  agenda  of 
the  Agency  in  the  areas  of  loan  making  and 
loan  servicing. 

2.  Coordinates  the  establishment  of 
priorities  for  implementing  proposed 
accounting  systems  and  enhancements  to 
existing  antonated  systems. 

3.  Develope  and  carries  out  die  formdation 
of  alternative  development  configurations  in 
support  of  acGouBting  system  efforts  and 
directs  cost-benefit  analyses  of  several  such 
ADP  configurations  which  could  be  adopted 
by  the  Agency. 

4.  Maintains  Keison  and  working 
relationship  with  key  officials  of  the  agency, 
the  Department  of  Agricnhure,  the 
Departmental  Office  of  IVrsonneL  officials  of 
other  Federal  agencies,  and  othera,  and 
collaborates  on  matters  of  mutual  concera 
Represents  the  Agency  on  depeirtmental. 
interdepartmental,  and  interagency  task 


forces  on  matters  affecting  assigned 
programs. 

07    06    04    0004    Information  Resources 
Management  Dhrisioa 

Assignment  ofFuoctions 

Responsible  to  the  Assistant  Administrator 
for  Automated  Information  Systems  for  the 
development  implementation,  and  evaluation 
of  plans,  policies,  and  procedures  necessary 
for  ensuring  that  all  Departmental 
Information  Resources  Management 
regulations,  and  other  Federal  IRM-relaled 
regulations  are  cotnpHed  with  «krithin  the 
agency,  and  for  perforaaing  such  other 
activities  as  the  Assistant  Administrator  may 
prescribe  from  time  to  time. 

1.  Develops  poKcies,  agency  regulations, 
standards  and  guidelines  for  all  program 
activities.  Coordinates  and  serves  as  liaison 
with  other  Federal  organizations,  inside  and 
outside  of  the  agency,  concerning  program 
policies.  OMB  circulars.  GSA  regulations  and 
other  regulations  to  perform  assigned 
functions. 

2.  Manages  the  long  range  planning  process 
and  IRM  budget  development  for  FmHA, 
including  development  of  the  annual  plan  for 
submission  to  the  Department  of  Agriculture. 
Provides  policies,  procedures,  and 
coordination  of  the  IRM  Review  Boards. 
Develops  and  maintains  FmHA 
telecommunications  policies. 

3.  Provides  the  data  administration 
function,  including  controlling  of  reports, 
inventories,  standards,  and  electronic 
information  holdings  reviews.  Develops  and 
maintains  FteHA  reports  management  policy 
and  procedures.  Administers  the  weekly  and 
monthly  production  of  a  variety  of  program 
reports. 

4.  Provides  a  focal  point  and  coordination 
for  FmHA  participation  in  USDA  cooperative 
processing  initiatives  and  information  sharing 
initiatives.  Provides  the  single  point  of 
contact  with  USDA  for  all  technical  apprroval 
requests,  IRM  Standards  and  IRM  Reviews. 

5.  Provides  the  liaison  function  between  the 
National  Office  and  the  Finance  Office  for 
review  and  clearance  of  FmHA  regulations, 
policies,  and  procedures. 

Dated:  May  9. 1988. 
Neal  Sox  Johnson. 

Acting  Administrator.  Farmers  Home 
Administration. 
[FR  Doc.  8S-12440  Filed  6-1-88;  8:45  am] 
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Food  Safety  and  Inspection  Service 
9  CFR  Parts  331  afMf  381 
[Doac«tNaSS-005F] 

Termination  of  Designation  of  the 
State  of  Montana  With  Respect  to  the 
inspection  of  Meat  and  Poultry 
Producta  and  Special  Purposes 

agency:  Food  Safety  and  Inspection 
Service,  USDA. 
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action:  Final  rule  and  termination  of 
designation. 

summary:  This  rule  amends  the  Federal 
meat  and  poultry  products  inspection 
regulations  by  terminating  the 
designation  of  the  State  of  Montana 
under  Titles  I.  II,  and  IV  of  the  Federal 
Meat  Inspection  Act  and  sections  1-4. 6- 
11  and  12-22  of  the  Poultry  Products 
Inspection  Act. 

DATES:  This  notice  of  termination  of 
designation  is  effective  June  6, 1988.  The 
effective  date  of  this  amendment  is  June 
6.1988. 

FOR  FURTHER  INFORMATKNH  CONTACT: 

Dr.  Gerald  R.  Snyder.  Director,  Federal- 
State  Relations  (202)  447-6313  or  Mr. 
Robert  W.  Gonter,  Assistant  Deputy 
Administrator,  Compliance  Program 
(202)  447-7745,  Food  Safety  and 
Inspection  Service,  U.S.  Department  of 
Agriculture,  Washington.  DC.  20250. 
SUPPLEMENTARY  INFORMATION: . 

Executive  Order  12291 

This  final  rule  is  issued  in 
conformance  with  Executive  Order 
12291  and  has  been  determined  to  be  not 
a  "major  rule."  It  will  not  result  in  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  a  major  increase  in 
costs  or  prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions:  or  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets.  Terminating  the  designation  of 
the  State  of  Montana  will  provide  for  the 
State  to  assume  the  responsibility, 
previously  held  by  the  Federal 
Government,  of  administering  the  meat 
and  poultry  inspection  program  for 
intrastate  operations  and  transactions 
and  for  ensuring  compliance  by  persons, 
firms,  and  corporations  engaged  in 
intrastate  commerce  in  specified  kinds 
of  businesses.  The  State  of  Montana  will 
be  required  to  administer  the  inspection 
program  in  a  manner  that  is  at  least 
equal  to  administration  by  the  Federal 
Government. 

Effects  on  Small  Entities 

The  Administrator,  Food  Safety  and 
Inspection  Service,  has  determined  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  as  defined  by 
the  Regulatory  Flexibihty  Act,  Pub.  L 
96-354  (5  U.S.C.  601).  As  stated  above, 
the  State  of  Montana  is  assuming  the 
responsibility,  previously  held  by  the 
Federal  Government,  of  administering 


the  meat  and  poultry  inspection  program 
for  intrastate  meat  and  poultry 
operations  and  transactions.  No 
additional  requirements  are  being 
imposed  on  small  entities. 

Background 

Section  301(c)  of  the  Federal  Meat 
Inspection  Act  (FMIA)  (21  U.S.C.  661(c)) 
and  section  5(c)  of  the  Poultry  Products 
Inspection  Act  (PPIA)  (21  U.S.C.  454(c)) 
authorize  the  Secretary  of  Agriculture  to 
designate  a  State  as  one  in  which  the 
provisions  of  Titles  I  and  IV  of  the  FMIA 
and  sections  1-4.  6-10,  and  12-22  of  the 
PPIA  shall  apply  to  operations  and 
transactions  wholly  within  the  State 
after  he  has  determined  that 
requirements  at  least  equal  to  those 
imposed  under  the  Acts  have  not  been 
developed  and  effectively  enforced  by 
the  State. 

On  December  2, 1970  (35  FR  13895) 
and  March  27, 1971  (36  FR  5794),  notices 
were  published  in  the  Federal  Register 
announcing  that  the  Secretary  of 
Agriculture  was  designating  the  State  of 
Montana,  under  paragraph  5(c)  (21 
U.S.C.  454(c))  of  the  PPIA  and  paragraph 
301(c)  (21  U.S.C.  661(c))  of  the  FMIA 
respectively,  as  a  State  in  which  the 
Federal  Government  is  responsible  for 
providing  meat  and  poultry  inspection  at 
eligible  establishments  and  for 
otherwise  enforcing  the  applicable 
provisions  of  the  PPIA  and  FMIA  with 
respect  to  intrastate  activities  in  the 
State. 

In  addition,  on  January  31. 1975  (40  FR 
4646),  a  notice  was  published  in  the 
Federal  Register  announcing  that, 
effective  on  that  date,  the  Federal 
Government  would  assume  the 
responsibility  of  administering  the 
authorities  provided  for  under  sections 
202,  203,  and  204  (21  U.S.C.  642,  643,  644) 
of  the  FMIA  and  sections  11  (b)  and  (c) 
(21  U.S.C.  460  (b)  and  (c))  of  the  PPIA 
regarding  certain  categories  of 
processors  of  meat  and  poultry  products. 

The  aforementioned  designations 
were  undertaken  by  the  Department 
when  it  was  determined  that  the  State  of 
Montana  was  not  in  a  position  to 
enforce  inspection  requirements  under 
State  laws  for  product  in  intrastate 
commerce  that  are  at  least  "equal  to" 
the  requirements  of  the  FMIA  and  PPIA 
enforced  by  the  Federal  Government 

The  Governor  of  the  State  of  Montana 
has  advised  this  Department  that 
effective  June  6, 1988.  the  State  of 
Montana  will  be  in  a  position  to 
administer  a  State  meat  and  poultry 
inspection  program  which  includes 
requirements  at  least  "equal  to"  those 
imposed  under  the  Federal  meat  and 


poultry  inspection  program  for  products 
in  interstate  commerce. 

Section  301(c)(3)  of  the  FMIA  and 
Section  5(c)(3)  of  the  PPIA  provide  that 
whenever  the  Secretary  of  Agricultiue 
determines  that  any  designated  State 
has  developed  and  will  enforce  State 
meat  and  poultry  inspection 
requirements  at  least  "equal  to"  those 
imposed  by  the  Federal  Government 
under  the  FMIA  and  PPIA,  with  respect 
to  intrastate  operations  and  transactions 
within  the  State,  he  shall  terminate  the 
designation  of  such  State.  The  Secretary 
has  determined  that  the  State  of 
Montana  has  developed  and  will 
enforce  such  a  State  meat  and  poultry 
inspection  program  in  accordance  with 
the  said  provisions  of  the  FMIA  and 
PPLA.  In  addition,  the  Secretary  has 
determined  that  the  State  of  Montana  is 
also  in  a  position  to  enforce  effectively 
the  provisions  of  sections  202,  203,  and 
204  of  the  FMIA  and  section  11(b).  (c). 
and  (d)  of  the  n>IA.  Therefore,  the 
designations  of  the  State  of  Montana 
under  Titles  I,  D  and  IV  of  the  FMIA  and 
sections  1-4.  6-11.  and  12-22  of  the  PPIA 
are  hereby  terminated. 

List  of  Subjects  in  9  CFR  Farts  331  and 
381 

Meat  inspection.  Poultry  and  poultry 
products. 

Accordingly.  Part  331  of  the  Federal 
meat  inspection  regulations  (9  CFR  Part 
331)  is  amended  to  read  as  follows: 

PART  331— (AMENDED] 

1.  The  authority  citation  for  Part  331 
continues  to  read  as  follows: 

Authority:  Sees.  21  and  301,  81  Stat.  584, 
588,  592,  593.  595  (21  U.S.C  621.  661). 

S  331.2    [Amendedl 

2.  The  Table  in  i  331.2  of  the  Federal 
meat  inspection  regulations  (9  CFR 
331.2)  is  hereby  amended  by  deleting 
"Montana"  from  the  "State"  column  and 
by  deleting  the  date  which  was  added 
on  the  line  with  Montana. 

3.  The  authority  citation  for  §  331.6  is 
revised  to  read  as  follows: 

Authority.  Sees.  21  and  205, 34  Stat.  1280, 
as  amended:  81  Stat.  584  (21  U.S.C.  621. 645). 

9331.6    (Amendedl 

4.  Section  331.6  of  the  Federal  meat 
inspection  regulations  (9  CFR  331.6)  is 
hereby  amended  by  deleting  "Montana" 
from  die  "State"  column  in  all  three 
places  and  by  deleting  the  dates  which 
were  added  on  the  lines  with  Montana 
in  all  three  places. 

Further,  Part  381  of  the  poultry 
products  inspection  rq^ations  (9  CFR 
381)  is  revised  as  following: 


PART  381— (AMENDED] 

1.  The  authority  citation  for  {  381.221 
continues  to  read  as  follows: 

Authority:  Sees.  5(c)  and  14.  71  Stat.  441.  as 
amended  (21  U.S.C.  454(c),  463). 


§331.221    [Amended] 

2:  Section  381.221  (9  CFR  381.221)  is 
hereby  amended  by  deleting  "Montana" 
from  the  "State"  column  and  by  deleting 
the  date  which  was  added  on  the  line 
with  Montana. 

3.  The  authority  citation  for  {  381.224 
continues  to  read  as  follows: 

Authority:  Sees.  11(e)  and  14.  71  Stat.  441. 
as  amended,  82  Stat.  791. 21  U.S.C.  460(e). 
463. 

S  381.224    [Amended] 

4.  Section  381.224  (9  CFR  381.224)  is 
hereby  amended  by  deleting  "Montana" 
from  the  "State"  column  in  both  places 
and  by  deleting  the  dates  which  were 
added  on  the  lines  with  "Montana"  in 
both  places. 

These  amendments  of  the  Federal 
meat  and  poult^  products  inspection 
regulations  are  necessary  to  reflect  the 
determination  of  the  Secretary  of 
Agriculture  under  sections  205  and  301 
(c)(3)  of  the  Federal  Meat  Inspection  Act 
and  sections  5(c)(3)  and  11(e)  of  the 
Poultry  Products  Inspection  Act.  Further, 
it  does  not  appear  that  public 
participation  in  this  matter  would  make 
additional  relevant  information 
available  to  the  Secretary.  As 
mentioned  above,  the  Governor  of  the 
State  of  Montana  has  determined  that 
the  State  of  Montana  will  be  in  a 
position  to  administer  a  State  meat  and 
poultry  inspection  program  with 
requirements  at  least  "equal  to"  those 
imposed  under  the  Federal  meat  and 
poultry  inspection  program  beginning 
June  6. 1988.  Therefore,  under  the 
administrative  procedure  provisions  in  5 
U.S.C.  553.  it  is  found  upon  good  cause 
that  such  public  procedure  is 
impracticable  aud  unnecessary,  and 
good  cause  is  found  for  making  the 
amendments  effective  less  than  30  days 
after  publication  in  the  Federal  Register. 

Done  at  Washington.  DC.  on  May  13, 1968. 

Lestar  M.  Cnwford, 

Administrator,  Food  Safety  and  Inspection 
Service. 

[FR  Doc.  88-12284  Filed  6-1-88: 8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  8S-ANE-15;  Amdt  39-5915] 

Airworthiness  Directives;  GROB- 
WERKE  GmbH  A  Co.  KG  (Burfctiart 
Grob)  Model  G103  Twin  Series  Gilders 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD) 
applicable  to  Grob-Werke  GmbH  G103 
TWIN  SERIES  gliders  which  requires  a 
visual  inspection  and  relocation  of  the 
aft  tow-hook  knob.  This  action  was 
prompted  by  the  determination  that  the 
knob  can  fall  from  vibrational  loads  into 
the  control  system.  This  condition,  if  not 
corrected,  could  result  in  the  loss  of 
glider  control. 
dates:  Effective— June  9. 1988. 

Compliance  Schedule — As  prescribed 
in  the  body  of  the  AD. 

Incorporation  by  Reference — 
Approved  by  the  Director  of  the  Federal 
Register  as  of  June  9. 1988. 
addresses:  The  technical  information 
and  modification  parts  specified  in  this 
AD  may  be  obtained  from  Grob 
Systems,  Inc..  Aircraft  Division,  1-75  and 
Airport  Drive.  Bluffton.  Ohio  45817. 

A  copy  of  the  service  bulletin  is 
contained  in  the  Rules  Docket,  Docket 
Number  88-ANE-15.  Federal  Aviation 
Administration.  New  England  Region. 
Office  of  the  Regional  Counsel.  12  New 
England  Executive  Park,  Burlington, 
Massachusetts,  01803. 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  Munro  Dearing.  Brussels  Aircraft 
Certification  Office,  Europe,  Africa,  and 
Middle  East  Office,  FAA,  c/o  American 
Embassy,  15  Rue  de  la  Loi  B-1040 
Brussels,  Belgium,  Telephone  513.38.30 
ext.  2710,  or  Mr.  C.  Kallis,  ANE-173, 
New  Yoric  Aircraft  Certification  Office. 
Aircraft  Certification  Division,  Federal 
Aviation  Administration,  New  England 
Region,  181  South  Franklin  Avenue, 
Room  202,  Valley  Stream,  New  York 
11581;  telephone  (516)  791-6428. 
SUPPLEMENTARY  INFORMATION:  Grob- 

Werice  GmbH  has  determined  that  wear 
may  develop  in  the  aft  tow-hook  knob 
and  create  a  potential  danger,  if  this 
knob  falls  into  the  control  stick  boot 
during  flight.  The  manufacturer  has 
issued  technical  information  contained 
in  Service  Bulletin  (SB)  TM  315-32, 
dated  Jime  12, 1987,  which  requires 
inspection  and  possible  relocation  of 
this  knob  if  the  existing  location  is  at  a 
position  where  it  can  fall  into  the 
controls.  The  Luftfahrt-Bimdesamt 


(LBA),  who  has  responsibility  and 
authority  to  maintain  the  continuing 
airworthiness  of  these  gliders  in  the 
Federal  Republic  of  Germany,  has 
issued  an  AD  requiring  compliance  with 
the  provisions  of  SB  TM  315-32,  on 
ghders  operated  under  the  Federal 
Republic  of  Germany  registration.  The 
FAA  relies  upon  the  certification  of  the 
LBA,  combined  with  FAA  review  of 
pertinent  documentation,  in  finding 
compliance  of  the  design  of  these  gliders 
with  the  applicable  United  States 
airworthiness  requirements,  and  the 
airworthiness  and  conformity  of 
products  of  this  design  certificated  for 
operation  in  the  United  States. 

The  FAA  has  examined  the  available 
information  related  to  the  issuance  of 
Grob  SB  TM  315-32  and  the  issuance  of 
Airworthiness  Directive  No.  87-140 
Grob  by  the  LBA.  Based  on  the 
foregoing,  the  FAA  has  determined  that 
the  condition  addressed  by  Grob  SB  TM 
315-32  is  an  unsafe  condition  that  may 
exist  on  other  products  of  the  same  type 
design  certificated  for  operation  in  the 
United  States.  Applicability  information 
was  provided  because  not  all  aircraft 
serial  numbers  of  the  named  models 
were  affected  by  the  AD. 

Therefore,  an  AD  is  being  issued  to 
require  a  visual  inspection  and 
relocation  of  the  aft  tow-hook  knob,  if  it 
is  located  at  the  position  where  it  can 
fall  into  the  controls. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
public  procedure  hereon  are  impractical 
and  good  cause  exists  for  making  this 
amendment  effective  in  less  than  30 
days. 

The  regulation  set  forth  in  this 
amendment  are  promulgated  pursuant  to 
the  authority  in  the  Federal  Aviation  Act 
of  1958.  as  amended  (49  U.S.C  1301.  et 
seq.),  which  statute  is  construed  to 
preempt  state  law  regulating  tlie  same 
subject.  Thus,  in  accordance  with 
Executive  Order  12612.  it  is  determined 
that  such  regulations  do  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism 
Assessment. 

Conclusion  , 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  is  not  considered  to  be  major  under 
Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Executive  Order  12291 
with  respect  to  this  rule  since  the  rule 
must  be  issued  immediately  to  correct 
an  unsafe  condition  in  aircraft.  It  has 
been  further  determined  that  this  action 
involves  an  emergency  regulation  under 
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DOT  Regulatory  Policies  and  Procedures 
(44  FR 11034:  February  28. 1979).  If  this 
action  is  subsequently  determined  to 
involve  a  significant/major  regulation.  • 
final  regulatory  evaluation  or  analysis, 
as  appropriate,  will  be  prepared  and 
placed  in  the  regulatory  docket 
(otherwise,  an  evaluation  or  analysis  is 
not  required).  A  copy  of  it  when  filed, 
may  be  obtained  by  contacting  the 
person  identified  under  the  caption  "RM 
BIRTHBH  INFOmiA-nON  COMTACT. 

List  of  Subjacts  in  14  CFR  Part  39 

Air  transportion.  Aircraft,  Aviation 
safety,  bicorporation  by  reference. 

Adoption  of  tlia  AaaaadnMot 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  the  Federal  Aviation 
Administration  (FAA)  amends  Part  39  of 
the  Federal  Aviation  Regulations  (FAR) 
as  follows: 

PART30-4AMEIIDEO1 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Autkority:  49  U.S.C.  1354(a).  1421  and  M23: 
49  U.S.C  10e(g)  (Reviasd  Pnb.  L  97-440. 
lanuary  12. 1983):  and  14  CFR  11J9L 
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139.13    (AibwkM] 

2.  By  adding  to  §  38.13  the  following 
new  airworthiiiess  directive  (AO); 

GROB  WERKE  GmbH  mti  Co.  KG 
(Burkhait  Gnb):  Applies  to  tiw  foUowta^ 
models  certificated  in  any  category. 

G103  TWIN  ASTIR.  Serial  Nmnben  3000 
through  3291. 

0103  TWIN  II.  Serial  Niiml>era  3501 
through  387& 

G103A  TWIN  D  ACRa  Serial  Numbera 
3501  dmnigfa  3878  with  Supplement  IT  in  the 
number. 

Compliance  U  required  as  indicated,  unless 
already  accomplished. 

To  prevent  the  tow-hook  knob  from 
dropping  into  the  control  stick  boot  during 
flight  and  obstructing  control  stick  movement 
accomplish  the  following: 

(a)  If  the  guide-sleeve  cutout  is  located  at 
the  bottom  left  hand  (LH)  comer  of  the 
instrument  panel,  as  shown  in  Fig.  1  and  Pig. 
2  of  Grob  Service  Bulletin  (SB)  TM  315-3Z 
within  the  next  10  hours  time-in-s«rrice  after 
the  effective  date  of  this  AD,  visually  inspect 
the  aft  tow-hook  knob  in  the  area  of  the  guide 
sleeve  for  wear,  cracks  or  looseness  of  the 
tow-hook  knob.  , 

(b)  If  wear,  cracked  sleeve  or  losseness  is 
determined,  before  further  flight  unless 
aheady  accompHshed.  relocate  the  positioa^ 
of  the  tow-hook  knob  in  accordance  with 
Instruction  2  in  Grob  SB  TM  315-32,  dated 
June  12. 1967. 

(c)  If  the  inspection  of  (a)  detenninet  that 
no  wear,  crack  or  looseness  of  any  pari  in  the 
tow-hook  knob  exist  accomphsh  the 
relocation  of  the  knob  as  indicated  in  (b) 
within  the  next  20  hours  time-in-service  after 
the  effective  d««te  of  this  AD. 


id)  Upon  rcqMst  an  eqnivaleiit  bsuh  of 

compliance  with  the  requirements  of  this  AD 
may  be  approvad  by  the  Manager,  Braasels 
Aircraft  Certification  Office.  A£U-100k 
Europe.  Afiica,  and  Middle  East  Office.  FAA. 
c/o  American  EmbsMy,  15  Rue  de  la  Loi  B- 
1040  Brussels.  Belgium.  Tdiq>hone  Na 
513.3&30  ext.  2710  or  the  Mauuger.  New  York 
Aircraft  Certification  Office,  Aircrait 
Certification  Division,  Federal  Aviation 
Administration,  New  England  Region.  181 
South  Franklin  Avemie,  Room  202.  VaUey 
Stream,  New  York  11581;  telephone  (51S)  791- 
8680. 

(e)  Upon  submission  of  substantiating  data 
by  an  owner  or  operator  through  an  FAA 
maintenance  inspector,  the  Manager,  Oussels 
Aircraft  Certification  Office,  or  the  Manager. 
New  York  Aircraft  CertificatioB  Office,  may 
adjust  the  compliance  lime  specified  in  this 
AD. 

Grob  SB  TM  315-32,  dated  June  12, 
1987,  including  Repair  Instructions  No. 
315.32,  identified  and  described  in  this 
document,  is  incorporated  herein  and 
made  a  part  hereof  pursuant  to  5  U.S.C 
552(a)(1).  All  persons  affected  by  this 
directive  who  have  not  already  received 
this  document  from  the  manufacturer 
may  obtain  copies  upon  request  to  Gnb 
Systems.  Inc.,  Aircraft  Division,  1-75  and 
Airport  Drive,  Blnffton,  Ohio  45617. 
These  docmnents  may  also  be  examined 
at  the  Office  of  the  Regional  Counsel, 
Federal  Aviation  Admhiistration.  New 
England  Region.  12  New  England 
Executive  Park.  Burlington. 
Massachusetts  01803,  Room  311.  Roles 
Docket  88-ANE-15,  between  the  boors 
of  8:00  ajn.  and  4:30  pjn.,  Monday  Urn 
Friday,  except  Federal  holidays. 

This  amendment  becomes  effective  on  June 
9. 198a 

Issued  in  Burlington,  Massachasetts  on 
April  2a  1988. 

lackASdD. 

Acting  Director,  New  England  Region. 
(FR  Doc  88-12313  FUed  6-1-88;  8:45  am] 
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14  CFR  Part  71 

[Unpmem  Docket  No.  8«-AGL-7] 

Tranattion  Area  ANaration;  AlHanc*, 
OH 

agency:  Federal  Aviation 
Administration  (FAA).  DOT.         ^ 
action:  Final  rule. 

•UMauuiv:  The  nature  of  this  action  Is  to 
reflect  the  name  change  of  KGIler 
Airport,  Alliance,  OH.  to  Berlin  Airpark 
Airport,  Alliance,  OH  and  an  update  to 
the  airport  coordinates.  This  action 
involves  no  other  changes. 

EFFECTIVE  DATE:  0901  UTC.  Aufiust  25. 
1988. 


RM  FURTNER  INFOmiATION  CONrACIt 

Harold  G.  Hale,  Air  Traffic  Division, 
Airspace  Branch,  AGI^20.  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Ploines.  Illinois 
60018.  telephone  (312)  604-736a 

•UPPLEMENTARV  INFORMATION: 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  will  alter 
the  Alliance,  OH.  transition  area  by 
changing  the  airport  name  from  Miller 
Airport  to  Berlin  Airpack  Airport  where 
it  appears  in  the  transition  area 
description.  The  adjustment  of 
coordinates  is  fi-om  lat.  40*59'00"  N., 
long.  81*02'30"  W.  to  lat.  40*59'05"  N.. 
long.  81*02*32"  W. 

The  alterations  will  affect  only  the 
published  description  and  will  cause  no 
change  to  aeronautical  operations  as 
currentiy  conducted  or  to  the  general 
conftguraticm  of  the  airspace. 

I  find  that  notica  and  public  procedure 
under  5  U.S.C  553(b)  are  annecessaiy 
because  this  action  is  a  minor 
amendment  in  which  the  pubUc  would 
not  be  particularly  interested.  Section 
71.181  of  Part  71  of  the  Federal  Aviation 
Regulations  wras  republished  in 
Handbook  7400.6D  dated  January  4. 
1966. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It  therefore  -(1)  is  not  a  "major 
mle"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimaL  Since  this  is  a 
routine  matter  that  will  only  affect  air 
fraffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
flexibility  Act. 

list  of  Subjects  in  14  CFR  Put  71 

Aviation.  Safety.  Transition  areas. 

Adoption  of  Ilia  Amendment ' 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
amended  as  follows: 

PART  71— (AMENDED] 

1.  The  authority  citation  for  Part  "^ 
continues  to  read  as  follows: 


Authority:  49  U.S.C.  1348(a).  1354(a).  1510; 
E.0. 10854: 49 use.  106(g)  (Revised Pub.  L 
97-449,  )anuary  12, 1963):  14  CFR  11.80. 

$71,181    (Amandad) 

2.  Section  71.181  is  amended  as 
follows: 

AUianca,  OH  (Revised] 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.5  mile 
radius  of  Berlin  Airpack  Airport  Alliance, 
Ohio  (lat.  40°59'05"  N.,  lojag.  81°02'32"  W.). 
and  within  a  5.5  mile  radius  of  Tri-City 
Airport  Sebring.  Ohio  (lat  40'54'22"  N..  long. 
81'00'02"  W.). 

Issued  in  Des  Plaines.  Illinois,  on  May  20, 
198& 

John  H.  Bacon, 

Acting  Manager,  Air  Traffic  Division. 
[FR  Doc.  88-12314  Filed  6-1-88;  8:45  am] 
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14  CFR  Part  95 

[Dockat  No.  25593;  Amdt  Na  343] 

IFR  Altitudaa;  Mlacallanaoua 
Amandmenta 

AOENCV:  Federal  Aviation 
Adndnisb-ation  (FAA),  DOT. 
ACTION:  Correction  to  final  rule. 

summary:  The  FAA  published  an 

Amendment  in  Docket  No.  25593,  AmdL 

No.  343  to  Part  95  of  the  Federal 

Aviation  Regulations  (53  FR  83 15364; 

April  29, 1988).  In  that  amendment  a 

typographical  error  listed  the  effective 

date  incorrectly.  This  action  corrects 

that  error  and  changes  the  effective  date 

to  May  5, 1988. 

EFFECTIVE  DATE:  May  5, 198& 

FOR  FURTHER  INFORMATION  CONTACT 

Donald  K.  Funai,  Flight  Procedures 
Standards  Branch  (AFS-230),  Air 
Transportation  Division,  Office  of  Flight 
Standards,  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW..  Washington.  DC  20591: 
telephone:  (202)  267-8277. 
SUPPLEMENTARY  INFORMATION:  This 

amendment  to  Part  95  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  95) 
prescribes  new,  amended,  suspended,  or 
revoked  IFR  altitudes  governing  the 
operation  of  all  aircraft  in  IFR  flight  over 
a  specified  route  or  any  portion  of  that 
route,  as  well  as  the  changeover  points 
(COPb)  for  Federal  airways,  jet  routes, 
or  direct  routes  as  prescribed  in  Part  95. 
The  specified  IFR  altitudes,  when  used 
in  conjunction  with  the  prescribed 
changeover  points  for  those  routes, 
enstire  navigation  aid  coverage  that  is 
adequate  for  safe  flight  operations  and 
free  of  fi«quency  interference. 

The  reasons  and  circtunstances  which 
create  the  need  for  this  amendment 


involve  matters  of  flight  safety, 
operational  efficiency  in  the  National 
Airspace  System,  and  are  related  to 
published  aeronautical  charts  that  are 
essential  to  the  user  and  provide  for  the 
safe  and  efficient  use  of  tiie  navigable 
airspace.  In  addition,  those  various 
reasons  or  circumstances  require 
making  this  amendment  effective  before 
the  next  schedided  charting  and 
pubhcation  date  of  the  flight  information 
to  assure  its  timely  availability  to  the 
user.  The  effective  date  of  this 
amendment  reflects  those 
considerations.  In  view  of  the  close  and 
immediate  relationship  between  these 
regulatory  changes  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  this 
amendment  is  uimecessary, 
impracticable,  and  contrary  to  the  public 
interest  and  that  good  cause  exists  for 
making  the  amendment  effective  in  less 
than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current  It  therefore — (1)  is  not  a  "major 
rule"  tmder  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  imder  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  95 

Aircraft,  Airspace. 

Issued  in  Washington,  DC,  on  May  20. 1988. 
Robert  L  Goodikfa, 
Director  of  Flight  Standards. 
(FR  Doc.  88-12312  Filed  6-1-88:  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  261 
[SW-FRL-3390-4] 

Hazardous  Wasta  Managamant 
Syatam:  IdantHlcatton  and  Listing  of 
Hazardous  Wasta;  Final  Exduaion  Rula 

AOENCY:  Environmental  Protection 

Agency. 

action;  Final  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA  or  Agency)  today  is 


granting  a  final  exclusion  bom  the  lists 
of  hazardous  wastes  contained  in  40 
CFR  261.31  and  261.32  to  Syntex 
Agribusiness.  Inc.,  for  certain  solid 
wastes  to  be  generated  at  the  Denney 
Farm  site  in  McDowell.  Missouri  by  the 
EPA  Mobile  Incineration  System.  This 
action  responds  to  a  delisting  petition 
received  by  the  Agency  under  40  CFR 
260.20,  which  allows  any  person  to 
petition  the  Administrator  to  modify  or 
revoke  any  provision  of  Parts  260 
through  268, 124.  270.  and  Title  40  of  the 
Code  of  Federal  Regulations,  and  imder 
40  CFR  260.22.  which  specifically 
provides  generators  the  opportunity  to 
petition  the  Administrator  to  exclude 
wastes  on  a  "generator-specific"  basis 
firom  the  hazardous  waste  lists. 
EFFECnvE  date:  June  2, 1988. 
ADDRESSES:  The  public  docket  for  this 
final  rule  is  located  at  the  U.S. 
Environmental  Protection  Agency.  401 M 
Sti«et  SW.,  (Sub-basement), 
Washington,  DC  20460,  and  is  available 
for  public  viewing  from  9:00  a.m.  to  4:00 
p.m.,  Monday  through  Friday,  excluding 
Federal  holidays.  Call  (202)  475-0327  for 
appointments.  The  reference  ntunber  for 
this  docket  is  "F-88-SSEF-FFFFF."  The 
pubhc  may  copy  a  maximum  of  50  pages 
of  material  from  any  one  regulatory 
docket  at  no  cost  Additional  copies  cost 
20  cents  per  page. 

FOR  FURTHER  INFORMATION  CONTACT 
The  RCRA  Hotline,  toll-free  at  (800)  424- 
9346,  or  (202)  382-3000.  For  technical 
information  concerning  this  notice, 
contact  Robert  Kayser,  Office  of  Solid 
Waste  (WH-563),  U.S.  Environmental 
Protection  Agency.  401 M  Sti'eet  SW., 
Washington,  DC  20460,  (202)  382^53& 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  Authority 

Under  40  CFR  280.20  and  280.22. 
facilities  may  petition  the  Agency  to 
remove  their  wastes  from  hazardous 
waste  control  by  excluding  them  from 
the  lists  of  hazardous  waste  contained 
at  40  CFR  261.31  and  261.32.  Petitioners 
must  provide  sufficient  information  to 
EPA  to  allow  the  Agency  to  determine 
that  (1)  the  waste  to  be  excluded  is  not 
hazardous  based  upon  the  criteria  for 
which  it  was  listed,  and  (2)  that  no  other 
hazardous  constituents  are  present  in 
the  wastes  at  levels  of  regulatory 
concern. 

B.  History  of  this  Rulemaking 

Syntex  Agribusiness,  Inc.  (Syntex), 
located  in  Springfield,  Missouri, 
petitioned  the  Agency  to  exclude  from 
hazardous  waste  control  certain  waste  it 
intends  to  generate.  After  evaluating  the 
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petition,  on  September  3, 19B7.  EPA 
proposed  to  exclude  Syntex's  waste 
from  the  lists  of  hazardous  waste 
contained  at  40  CFR  261.31  and  2B1.32. 
conditional  upon  Syntex  meeting  certain 
monitoring,  sampling,  and  analysis 
requirements  (see  52  FR  33439).  Syntex's 
petition  was  for  an  "upfront"  exclusion. 
A  petitioner  may  request  an  upfront 
exclusion  for  wastes  that  have  not  yet 
been  generated  or  that  will  be  subiect  to 
further  treatment.  An  upfront  delisting 
petition  (when  treatment  is  planned) 
allows  an  exclusion  to  be  panted  based 
on  untreated  waste  characteristics, 
pilot-scale  treatment  data  if  available, 
and  process  descriptions.  The  exclusion 
would  include  batch  testing 
requirements,  such  as  analytical  testing 
of  representative  samples  obtained  from 
the  full-scale  system.  These  data  can  be 
used  to  verify  that  the  treatment  system, 
once  on-line,  is  operating  as  described 
in  the  petition.  Hie  Agency  may  specify 
verification  testing  limitations  (i.e.,  tfie 
maximum  allowable  levels  of  hazardous 
constituents  of  concern  in  the  waste]  in 
the  conditions  of  the  granted  exclusion; 
when  the  actual  levels  of  the 
constituents  of  concern  are  below  diese 
levels,  the  waste  will  not  be  considered 
hazardous. 

This  rulemaking  addresses  public 
comments  received  on  the  proposal  and 
finalizes  the  proposed  exclusion. 

C.  Other  Related  Exclusions 

Today's  exclusion  represents  the  third 
exclusion  related  to  EPA's  Mobile 
Incineration  System.  The  first  exclusion 
was  granted  to  EPA's  Releases  Control 
Branch  (RGB)  on  July  25, 1965  (see  50  FR 
30271).  "That  exclusion  covered  the 
residues  from  the  incineration  of  several 
categories  of  liquid  wastes  from  dioxin- 
decontamination  activities  at  the  Syntex 
facility  in  Verona,  Missouri,  as  well  as 
various  related  contaminated  soUds. 
That  exclusion  was  a  conventional 
exclusion  (in  contrast  with  Syntex's 
upfront  exclusion  granted  in  today's 
rulemaking]  which  was  based  on  the 
evaluation  of  residues  from  the  MIS's 
trial  bum  demonstration. 

The  second  exclusion  for  residues 
from  the  MIS  was  granted  to  RGB  on 
March  11. 1988  (see  53  FR  7903)  for 
residues  from  the  incineration  of  dioxin- 
contaminated  cancellation  pesticides 
(i.e..  2,4,5-T  and  Silvex).  That  exclusion 
was  an  upfront  exclusion  which  was 
based  on  RGB's  characterization  of  the 
untreated  pesticides  and  identification 
of  potential  products  of  incomplete 
combustion.  The  March  11, 1988 
exclusion  was  made  conditional  upon 
specific  monitoring,  sampling,  and 
analysis  requirements  which  were 


designed  to  confinn  that  the  residues  are 
non-hazardous. 

n.  Disposition  of  Petition 

A  Syntex  Agribusiness.  Inc. 

1.  Proposed  Exclusion 

Syntex  petitioned  the  Agency  for  an 
upfront  exclusion  from  EPA  Hazardous 
Waste  No.  F020  of  incineration  residues 
from  the  treatment  of  wastewater 
treatment  sludge,  previously  held  in  a 
lagoon  at  Syntex's  Springfield,  Missouri 
facility,  in  the  EPA  Mobile  Incineration 
System  (MIS).  Syntex  based  its  petition 
on  the  expected  low  concenfrations  of 
the  listed  constituents  in  the 
incineration  residues.  In  the  proposed 
rule,  the  Agency  concluded  that  data 
submitted  by  Syntax,  in  confunction 
with  the  verification  testing  conditions 
which  the  Agency  proposed  to  require 
as  part  of  a  final  exclusion, 
substantiated  Syntex's  claim  that  the 
Usted  constituents  of  concern  would  not  . 
be  present  in  the  incineration  residues 
at  or  above  levels  of  regulatory  concern. 
Furthermore,  Syntex  submitted  data  on 
other  non-tisted  hazardous  constituents 
expected  to  be  present  in  the  sludge  and 
potentially  present  in  the  incineration 
residues  as  products  of  incomplete 
combustion.  The  verification  testing 
conditions  attached  to  the  exclusion  are 
designed  to  ensure  that  these 
constitxients  will  not  be  present  in  the 
incineration  residues  at  or  above  levels 
of  regulatory  concern.  See  52  FR  33439. 
September  3, 1987,  for  a  more  detailed 
explanation  of  why  EPA  proposed  to 
grant  Syntex's  petition  for  these 
incineration  residues. 

2.  Agency  Response  to  PubUc  Comments 

General.  The  Agency  received  pubUc 
comments  on  the  proposed  rule  from  six 
different  interested  parties.  The 
commenters  were  generally  in  favor  of 
the  Agency's  proposed  decision  to 
exclude  the  incineration  residues  from 
the  freatment  of  Syntex's  lagoon  sludge. 
As  will  be  discussed  in  more  detail 
below,  several  commenters  submitted 
detailed  comments  arguing  that  the 
proposed  testing  requirements  and 
accompanying  dehating  levels  were  too 
conservative. 

Several  commenters  stated  that  the 
conditions  of  the  proposed  exclusion 
were  so  conservative  that  the  impact  of 
the  exclusion  would  be  to  discourage 
future  incineration  of  similar  dioxin- 
contaminated  materials,  despite  clear 
Congressional  preference  for  permanent 
treatment  of  hazardous  waste.  The 
Agency  strongly  disagrees.  EPA  beheves 
that  the  successful  incineration  of  the 
lagoon  sludge  and  upfront  exclusion  of 
the  resultant  incineration  residues  will 


encourage  an  otherwise  reluctant 
commercial  hazardous  waste 
management  industry  to  step  into  the 
dioxin  management  business.  EPA  also 
believes  that  the  conservative  approach 
to  the  exclusion  of  these  materials 
demonsfrates  a  commitment  to  meeting 
statutory  requirements  to  ensure 
protection  of  human  health  and 
environmental  safety  «^e  encouraging 
permanent  treatment  solutions. 

TWo  commenters  stated  that  the 
proposed  low  delisting  levels  for  certain 
organics,  particularly  dioxin,  would 
require  the  MIS  to  operate  with 
extended  residence  times  to  ensure 
destruction  of  these  constitutents  to  the 
delisting  levels.  The  conunenters 
believed  that  this  is  unnecessary  and 
will  (1)  effectively  reduce  the  capacity  of 
the  MIS.  (2)  significantly  increase 
operating  costs,  and  (3)  deter  future 
thermal  treatment  of  hazardous  wastes. 
One  commenter  questioned  whether  the 
MIS  would  be  able  to  achieve  the  low 
deUsting  levels  for  dioxin  when 
operating  at  capacity.  One  commenter 
also  questioned  whether  the  Agency 
could  justify  imposing  higher  operating 
costs  when  health-based  standards  for 
dioxin  are  uncertain. 

The  Agency  acknowledges  that 
effective  hazardous  waste  treatment 
and  detoxification  can  be  quite 
expensive  and  time-consuming.  The 
Agency  also  recognizes  that  its 
conservabve  approach  to  protecting 
human  health  and  the  environment  may 
cause  increased  treatment  costs 
compared  with  less  protective 
approaches.  Notwithstanding,  the 
Agency  believes  that  the  availability  of 
upfront  exclusions,  even  with 
conservative  conditions,  will  encourage 
such  treatment.  The  Agency  also 
beheves  that  the  conservative 
conditions  ai^Ucable  to  today's 
exclusion  are  necessary  to  protect 
human  health  and  the  environment,  can 
be  realized  by  the  MIS.  will  permit 
treatment  of  these  wastes,  and  will 
serve  to  demonstrate  that  the  MIS  can 
generate  non-hazardous  residues  when 
incinerating  the  Syntex  lagoon  sludge. 
(Information  is  in  the  docket  reflecting 
the  1965  Denney  Farm  trial  bum  and 
process  descriptions  of  the  MIS  and 
demonstrating  the  Ukely  abihty  of  full- 
scale  operations  to  meet  delisting 
levels.) 

Two  commenters  stated  that  the 
Agency  failed  to  provide  an  adequate 
opportunity  to  comment  on  the  proposal, 
liie  commenters  beheved  that  the 
administrative  record  for  the  proposal 
was  inadequate  to  evaluate:  the 
conservative  assumptions  employed  and 
calculations  used  in  deriving  health 


based  numbers  and  delisting  levels:  the 
presence  of  certain  constitutents:  and 
the  difference  in  approach  from  the  1985 
exclusion  and  other  Agency  activities. 
Although  EPA  beheves  that  the  record 
was  and  is  fully  adequate  to  support  the 
proposal  and  final  action,  the  Agency 
has  provided  in  today's  rulemaldng 
preamble  additional  information  to 
address  specific  concerns  raised  by  this 
and  other  conunenters.  This  information 
includes  historical  background  on  the 
1985  exclusion  for  the  N^  and  on  the 
evolution  of  the  Dehsting  Program's 
rulemaking  activities  and  criteria  over 
the  past  three  years.  Because  many  of 
the  health-based  levels  used  to  set 
delisting  levels  have  been  published  in  . 
previous  delisting  decisions  and  were 
available  in  the  docket  and  because  the 
Delisting  Program's  analytical  approach 
and  the  MIS  technology  have  been 
subject  to  extensive  pubUc  notice  and 
comment  and  were  fully  referenced  in 
the  notice  of  proposed  mlemaking,  the 
Agency  beUeves  that  the  administrative 
record  was  replete  with  necessary  and 
sufficient  information  upon  which  the 
interested  parties  could  comment 
•  Further,  the  Agency  beUeves  that  the 
proposal,  the  documents  referenced 
therein,  and  the  background  documents 
contained  in  the  regulatory  docket 
contained  adequate  information  upon 
which  to  evaluate  the  tikdy  presence  of 
constitutents  of  concern.  Iliese 
documents  included  the  calculations, 
equations,  health-based  regulatory 
levels,  and  soli^ihties  used  to  determine 
the  maximum  allowable  treatment 
residue  concentrations. 

One  commenter  noted  diat  the 
proposed  rule  did  not  indicate  where  the 
incineration  residues  will  be  disposed. 
The  commenter  was  concemed  that  if 
the  residues  are  disposed  of  at  the 
Syntex  Springfield  site,  several 
endangered  or  threatened  species  could 
be  impacted  and  recommended  that  the 
Agency  coordinate  with  the  Fish  and 
WiMlife  Service  to  determme  if  impacts 
to  specific  fish  and  wildlife  resources 
could  occur.  In  response  to  these 
comments,  the  Agency  notes  that  the 
specific  disposal  sites  for  the 
incineration  residues  were  not  identified 
because  the  disposal  scenarios  had  not 
been  finalized  at  the  time  of  the 
proposal.  In  addition,  petitioners  are 
responsible  for  complying  with  all 
relevant  federal,  state  and  local 
regulations.  States  may  also  oiforce 
more  stringent  requirements  than  the 
Federal  RCRA  program,  and  may  choose 
not  to  delist  listed  wastes.  Further, 
petitioners  are  also  independently 
responsible  for  complying  with  any 
appUcable  regulations  or  controls 


estabhshed  by  the  Fish  and  Wildlife 
Service  regarding  endangered  species. 
The  Agency  beUeves,  in  response  to 
the  commenter's  specific  concern  with 
the  potential  impact  of  the  petitioned 
wastes  on  fish  and  wildlife,  that  the 
environmentally  conservative  maximum 
allowable  treatment  residue 
concentrations  estabhshed  in  today's 
rule  should  be  protective  of  the 
environment  including  fish  and  wildlife. 
The  excluded  waste  voliones  are  finite 
and  relatively  small,  whidi  will 
minimize  any  potential  impacts.  Further, 
the  impact  on  fish  are  expected  to  be 
virtuaUy  nonexistent  due  to  the  dilution 
of  the  finite  volume  of  wastewater  by  a 
fish-bearing  stream  or  river  that  might 
receive  the  waste.  The  chronic  value  for 
2,3,7,8-TCDD  (one  of  the  major 
constitutents  dPconcern  in  ^e 
petitioned  waste)  in  rainbow  trout  is 
<0.001fig/l  (Ambient  Water  QuaUty 
Criteria  for  2.3.7.8-Tetrachlorodibenzo-p- 
dioxin.  U.S.  EPA.  Office  of  Water 
Regulations  and  Standards,  February, 
1984)  in  comparison  with  the  maximum 
allowable  wastewater  concentration  of 
0.002  ppt  (2x19-8  ^ig/1)  estabhshed  in 
today's  rule. 

The  remainder  of  this  section 
addresses  specific  aspects  of  the 
proposal  on  which  Ae  Agency  received 
comment  indnding  differences  from 
previous  related  exclusions,  EPA's 
modeling  approach,  and  specific 
comments  on  ttie  proposed  conditions. 
In  responding  to  comments  and  in 
considering  approaches  to  and  criteria 
for  the  proposed  and  final  exclusions, 
the  Agency  has  kept  an  open  mind  and 
has  appUed  its  best  current  technical 
judgment. 

a.  Differences  from  1985  Exclusion. 
One  commenter  characterized  the 
proposal  as  "a  startling  and  largely 
unexplained  departure"  from  the 
approach  used  in  the  original  exclusion 
for  the  MIS  in  1985  (see  SO  FR  30272,  July 
25, 1985).  The  commenter  noted  that  the 
materials  covered  by  the  1985  exclusion 
fall  into  the  same  categories  of  dioxin- 
contaminated  wastes  (F02a  F022,  F023. 
F026.  P027.  and  F028)  and  will  be 
processed  In  the  same  incinerator  as  the 
Syntex  waste,  yet  are  subject  to 
different  delisting  criteria. 

The  Agency's  approach  to  the 
evaluation  of  petitions  has  evolved  since 
the  1985  exclusion.  Since  that  time,  for 
example,  the  Agency  has  adopted  the 
organic  leadiate  model  (OLM)  as  an 
analytical  tool  in  reviewing  deUsting 
petitions  (see  51  FR  41084.  November  13. 
1986).  The  OLM  allows  the  Agency  to 
evaluate  the  potential  mobility  of 
hazardous  organic  constituents.  In 
addition,  the  Agency  has  implemented 


the  requirements  of  the  Hazardous  and 
SoUd  Waste  Amendments  of  1984 
(HSWA)  that  the  deUsting  process 
consider  all  factor  (including  additional 
constituents)  which  could  cause  a  waste 
to  be  hazardous  rather  than  only  those 
factors  for  whidi  a  waste  was  Usted. 
EPA  has  also  puUished  a  guidance 
manual  (see  "Petitions  to  Delist 
Hazardous  Wastes  —  A  Guidance 
Manual",  U.S.  EPA.  Office  of  SoUd 
Waste.  (EPA/530-SW-003).  April  1965) 
which  outlines  the  information  needed 
in  a  delisting  petition.  Further,  the  recent 
canceUed  pesticides  final  rule  (see  53  FR 
7903)  and  today's  final  rule  are 
examples  of  the  Agency's  current  abUity 
to  evaluate  and  to  grant  "upfront" 
exclusions. 

One  of  the  major  differences  between 
the  1985  exclusion  and  the  Syntex 
proposal  is  that  the  Syntex  proposal  wai 
for  an  "upfront"  exclusion:  that  is.  the 
treatment  residues  from  the  incineratior 
of  the  Syntex  lagocm  sludge  have  not  ye 
been  generated  and  therefore  have  not 
been  characterized.  In  the  case  of  the 
1985  exclusion,  RGB  had  submitted 
actual  analytical  data  on  treatment 
residues  for  the  EP  toxic  metak  and 
hazardous  organic  compounds 
(identified  in  the  petition  as  potential 
constituents  of  concem],  including 
dioxin.  Upon  evalnation  of  these  data, 
the  Agency  determined  that  batch 
testing  was  only  necessary  for  the  three 
metals  hsted  fai  the  conditions  of  that 
exclusion.  Because  similar  data  for  the 
Syntex  treatinent  residues  do  not  yet 
exist  the  Agency  is  requiring  as  part  of 
this  final  exclusion  extensive 
verification  sampUng  and  analysis  of  the 
incineration  residues  when  generated. 

A  second  difference  is  that  the 
materials  to  be  incinerated  in  these  two 
cases  are  different,  i.e.,  contaminated 
soils  and  solvents  versus  wastewater 
treatment  sludge.  A  comparison  of  the 
constituents  of  concem  for  the  two 
matrices  shows  differences  in  the 
constihients  of  concern,  as  well  as 
varying  concentrations  of  constituents 
of  concern,  as  weU  as  varying 
concentrations  of  constituents  common 
to  both  matrices.  As  a  result  of  these 
inherent  differences,  the  exclusions  for 
the  two  matrices  are  sUghtly  different. 
The  levels  of  regulatory  concem  for 
the  metals  differ  for  the  two  petitions 
due  to  appUcation  of  the  vertical  and 
horizontal  spread  (VHS)  model  (see  50 
FR  48896,  November  27, 1985).  As 
discussed  in  the  preamble  to  Syntex's      1* 
proposed  exclusion,  the  VHS  model 
results  in  a  scale  which  suggests  that  a 
large  volume  of  waste  exhibiting  a 
particular  extract  level  could  be 
considered  hazardous,  while  a  smaUer 
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voliune  of  the  same  waste  could  be 
considered  non-ha2ardou8  (see  52  FR 
33441).  Because  the  waste  volumes  of 
the  two  petitions  vary,  levels  of  concern 
for  metals  in  these  wastes  also  vary. 

Further  discussions  of  speciflc 
differences  between  the  1985  exclusion 
and  the  Syntex  proposal,  as  well  as 
discussions  of  the  differences  between 
the  cancelled  pesticide  final  exclusion 
and  the  Syntex  proposal,  are  provided 
later  in  today's  notice  in  Sections 
ILA,2.c.  H,  iv,  and  v. 

Thus,  differences  between  these 
actions  properly  reflect  differences  in 
the  petitioned  wastes  and  the  Agency's 
evolving  technical  expertise  in  assessing 
the  hazards  of  wastes  proposed  for 
exclusions.  These  differences  have  been 
publidly  noticed  in  numerous  post-1985 
actions  that  appeared  in  the  Federal 
Register  and  were  fully  referenced  in  the 
proposal.  The  Agency  believes  strongly 
that  it  should  be  able  to  apply  superior 
methods  of  analysis  or  more  acciirate 
information  when  they  become 
available  to  ensure  protection  of  human 
health  and  the  environment.  Of  course, 
commenters  are  encouraged  to  assess 
the  Agency's  evolving  methodologies 
and  to  comment  on  specific  criteria 
where  proposed.  Specific  challenges  to 
the  analysis  for  the  proposed  exclusion 
of  the  Syntex  sludge  are  described 
below. 

In  light  of  the  public  comments  on  the 
differences  between  the  recent  and  die 
1985  exclusions  for  the  MIS,  the  Agency 
has  reevaluated  the  data  submitted  in 
1985,  as  well  as  data  collected  more 
recently  on  the  MIS  residues  in  order  to 
respond  to  public  comment.  These 
evaluations  confirmed  the  abihty  of  the 
MIS  to  generate  non-hazardous  residues 
complying  with  the  conditions  specified 
in  today's  exclusion  when  treating 
materials  Usted  in  the  1985  rule.  Thus, 
the  Agency  continues  to  beUeve  that  the 
differences  between  the  1985  exclusion 
and  the  recent  exclusions  for  the  MIS 
are  appropriate  and  that  the  1985 
exclusion  is  protective  of  human  health 
and  the  environment 

b.  Comments  on  the  Use  of  the  OLM 
and  VHS  Models.— General.  One 
commenter  was  concerned  that  the 
proposed  delisting  criteria  were 
generated  from  the  VHS  model  with  no 
adjustments  of  the  criteria  made  on  the 
basis  of  actual  health  effects.  The 
commenter  stated  that  the  extreme 
range  of  levels  of  concern  suggested  by 
the  model  (i.e.,  15  percent  toluene  in  the 
solid  residues  and  0.002  ppt  dioxin  in  the 
wastewater]  indicate  that  adjustments 
be  considered  to  reflect  the  "real  issues" 
of  protecting  human  health  and  the 
environment,  while  encouraging  the  use 
of  proven  technology. 


In  response  to  this  comment  the 
Agency  notes  that  its  evaluation  was 
based  on  a  reasonable  worst-case 
disposal  scenario  for  the  petitioned 
wastes.  In  particular,  the  Agency  looked 
at  the  potential  health  effects  due  to  the 
ingestion  of  contaminated  groundwater. 
The  range  of  delisting  criteria  are  a 
function  of  the  significant  differences  in 
constituent  toxicities.  The  Agency  has 
also  considered  other  exposure 
scenarios  and  models,  and  the  validity 
of  the  assumptions  and  evaluations 
made  using  the  VHS  and  OLM  models. 
As  will  be  discussed  later,  the  Agency 
has  eliminated  certain  constituents  from 
the  testing  requirements  because  the 
Agency  has  determined  that  they  cannot 
realistically  be  expected  to  be  present  in 
the  incineration  residues  at  the  levels  of 
regulatory  concern.  The  Agency  has  also 
responded  to  certain  comments 
regarding  the  method  of  estimating  the 
levels  of  concern  and  has  adjusted  the 
VHS  model  calculations  accordingly. 
Further  details  are  provided  later  in 
today's  notice. 

The  Agency  also  beheves  that  the 
Delisting  Program,  particularly  through 
the  implementation  of  upfront 
exclusions,  provides  incentives  for 
waste  treatment  using  proven 
technologies.  The  identification  of  target 
levels  of  concern  that  operators  can  use 
for  process  design  and  optimization  will 
encoiu-age  permanent  treatment  while 
protecting  human  health  and  the 
environment. 

Appropriateness  of  Modeling  ' 

Approach.  Three  commenters  expressed 
concern  regarding  the  Agency's  use  of 
the  OLM  and  VHS  models  as  factors  in 
setting  the  deUsting  levels,  criticizing  the 
conservative  assumptions  and 
parameters  of  the  models.  For  the 
purposes  of  today's  rule,  EPA  has 
considered  the  appropriateness  of  the 
OLM/VHS  model  approach  and  of  the 
models'  parameters.  First  the  Agency 
determined  that  a  reasonable  worst- 
case  approach  would  be  appropriate 
before  relieving  a  waste  from  the 
protective  management  constraints  of 
RCRA  Subtitle  C.  Second,  the  Agency 
decided  that  a  landfill  exposure  scenario 
would  be  appropriate.  EPA  assessed  the 
nature  of  the  solid  residues  which  will 
be  generated  by  the  MIS  and  concluded 
that  landfilling  is  the  most  reasonable 
worst-case  disposal  scenario.  (Due  to 
the  lack  of  organic  content  in  the 
residues  following  incineration,  land 
treatment  would  probably  not  be  used. 
Similarly,  management  in  an 
impoundment  is  not  expected.)  In  terms 
of  the  liquid  residues,  EPA  determined 
that  the  groundwater  dilution  of 
constituents  afforded  by  application  of 
the  VHS  model  was  appropriate,  given 


past  management  practices  for  the  MIS's 
scrubber  water  (i.e..  land  application). 

The  Agency  fiirther  considered 
whether  the  OIA1/VHS  model  was  the 
landfill  model  of  choice.  The  primary 
criteria  in  this  evaluation  were  (1)  the 
need  to  apply  a  generic  model  (i.e.,  non- 
site  specific),  and  (2)  the  need  to  apply 
an  environmentally  conservative  model. 
Further,  the  Agency  believes  that  a 
conservative  approach  is  particularly 
warranted  in  regard  to  upfivnt 
exclusions,  because  the  petitioner  has 
not  yet  generated  any  residues  and 
therefore  has  not  provided  any  waste 
characterization. 

One  commenter  disagreed  with  the 
Agency's  appUcation  of  the  OLM  and       , 
VHS  models  to  this  particular  waste,       ' 
noting  that  these  models  "assume  a 
worst  case  disposal  of  a  waste  in  a 
municipal  landfill  with  aggressive 
leachate  at  pH  5.2  because  of  the 
degradation  of  the  municipal  soUd 
waste".  The  commenter  believed  that  it 
is  highly  unlikely  that  the  residues 
would  be  accepted  by  a  municipal 
landfill  and  that  the  residues  will  most 
likely  be  buried  in  a  capped  site 
designed  to  minimize  water  contact  and 
infiltration.  The  Agency,  however, 
cannot  rule  out  a  municipal  landfill  as  a 
reasonable  worst-case  disposal  scenario 
because  delisted  wastes  are  not  subject 
to  Subtitie  C  controls.  Further  discussion 
of  other  models  considered  and 
constituent  mobihty  is  provided  below. 

Consideration  of  Other  Models.  "The 
Agency  considered  the  appropriateness 
of  other  exposiue  assessment  models 
which  have  been  developed  specifically 
for  dioxin  as  alternatives  to  the  OLM/ 
VHS  model  approach.  An  approach 
developed  by  the  Center  for  Diseases 
Control  (CDC)  was  considered  as  an 
alternative  (see  Kimbrough.  R.D.,  H. 
FaUc  P.  Stehr,  1984.  Healtii  Implications 
of  2,3,7,8-Tetrachlorodibenzo(hoxin 
(TCDD)  Contamination  of  Residential 
Soil./.  Tox.  Env.  Health,  14:47-93).  The 
CDC  concluded  through  its  modeling 
effort  that  concentrations  of  2.3.7,8- 
TCDD  above  1  ppb  in  residential  soil  are 
unsafe.  Several  commenters  believed 
that  the  Agency  should  adopt  the  CDC  1 
ppb  standard  rather  than  the  proposed 
dehsting  levels,  which  they  claimed 
were  excessively  conservative. 

The  major  differences  l>etween  the 
CDC  approach  and  the  VHS  model  are 
summarized  below: 

•  The  CDC  used  a  significantly 
different  unit  cancer  risk  (a  factor  used 
to  compute  a  regulatory  dose)  from  that 
used  by  EPA  to  set  the  health-based 
regulatory  level.  Because  the  CDC  unit 
risk  factor  is  lower,  a  higher 
concentration  could  be  set  for  the  same 


degree  of  overall  risk  than  if  EPA's 
factor  were  used. 

•  The  CDC  approach  considers 
exposures  to  dioxin  contaminated  soil 
via  ingestion,  dermal  absorption,  and 
inhalation,  while  the  VHS  model 
considers  ingestion  of  ground  water. 

*  The  CDC  analysis  was  originally 
meant  to  specify  acceptable  levels  of 
contamination  which  have  become  fixed 
to  residential  soils.  The  delisting  levels 
determined  by  the  VHS  model  reiH«sent 
raw  waste  concentrations. 

The  1  ppb  action  level  for  residential 
soils  recommended  by  CDC  corresponds 
to  an  acceptable  dose  level  of  636 
femtograms/kilogram/day  (^/kg/day). 
CDC  calculated  that  die  Virtually  Safe 
Dose  (equivalent  to  a  cancer  risk  of  10"*) 
for  dioxin  falls  within  the  range  of  28  fg/ 
kg/day  to  1,428  ^/kg/day,  but  justified 
the  chosen  value  of  638  ^/kg/day  as 
acceptable  in  the  context  of  their 
specific  analysis,  ff  the  imit  cancer  risk 
of  6.4  ^/kg/day  calculated  by  EPA 
(Health  Assessment  Document  for 
Polychlorinated  Dibenzo-p-dioxins.  U.S. 
EPA.  1985)  is  used  in  the  methodology 
presented  by  CDC.  the  resultant  "action 
level"  would  be  about  100-fold  less  than 
the  1  ppb  level.  i.e.,  on  the  order  of  10 
ppt  (see  the  docket  to  tiiis  notice  for  the 
calculations  supporting  this  estimation). 
Despite  the  numerous  differences  in  the 
exposure  scenarios  and  modeling 
approaches,  this  level  is  comparable  to 
the  levels  of  concern  predicted  by  the 
OLM/VHS  model  analysis  for  solids. 
(Additional  discussion  on  challenges  to 
the  Agency's  unit  cancer  risk  used  in  the 
proposal  and  today's  rulemaking  as 
being  overiy  conservative  is  presented 
in  Section  II.A.2.c.v.) 

In  general,  die  exposure  scenarios 
considered  in  the  CXX,  approach  are 
appropriate  fqr  dioxin.  However,  the  use 
of  EPA's  unit  risk  number  with  the  CDC 
assumptions  results  in  a  similar, 
conservative  level  of  concern  as  the  use 
of  die  OLM/VHS  model.  Furthermore, 
the  CDC  analysis  did  not  take  into 
account  other  routes  of  exposure, 
including  ground  water  and  food  chain 
bioaccumulation.  Under  certain 
cutnimstances,  the  Agency  believes  that 
bioaccumulation  may  be  an  equally 
significant  exposure  route  as  tiiose 
addressed  in  the  CDC  approach.*  The 
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Agency  also  notes  that  a  number  of 
assumptions  used  in  the  CDC  approach, 
including  estimated  soil  ingestion  rates, 
have  been  revised  or  have  been  the 
subject  of  serious  scientific  debate  since 
the  development  of  the  CDC  action 
level  Based  on  the  uncertainty 
associated  with  the  uncterlying 
assumptions  of  the  CDC  approach  and 
the  difference  in  unit  cancer  risk  levels, 
the  Agency  decided  that  the  CDC 
approach  is  not  a  preferable  alternative 
to  the  VHS  model  for  evaluating  this 
petition  at  this  time.  Furthermore,  EPA 
does  not  believe  that  the  values 
obtained  by  emplojring  the  VHS  model, 
as  confirmed  by  the  modified  CDC 
approach,  are  excessively  conservative. 

The  Agency  also  considered 
application  of  developmental  woilc  by 
EPA's  Office  of  Research  and 
Development  (ORD)  for  the  evaluation 
of  dioxin-related  delisting  petitions. 
ORD  is  currently  preparing  a  detailed 
exposure  assessment  document  for 
dioxin.  One  portion  of  this  work 
evaluates  a  variety  of  potential 
exposure  routes  for  dioxin-contaminated 
soils  and  assigns  estimated  risk  levels  to 
these  exposure  routes  for  a  given 
scenario.  The  DeUsting  Program  has 
evaluated  the  merits  of  this  approach 
and  believes  that,  when  finalized,  this 
approach  will  be.a  valuable  tool.  ORD's 
work,  however,  has  not  been  released 
for  use  at  this  time  and  is  tmdergoing 
extoMive  peer  and  Science  Advisory 
Board  (SAB)  review.  Given  the 
preliminary  nature  of  this  approach,  the 
Agency  has  determined  that  die  ORD 
approach  should  not  be  used  at  this 
time.  However,  application  of  ORD's 
draft  document  to  the  facts  of  this  case 
supports  the  low  levels  of  concern 
predicted  by  die  OLM/VHS  model 
approach  (i.e.,  low  ppt  level).  (This 
information  has  also  been  placed  in  the 
docket) 

Migration  and  Attenuation.  Two 
commenters  submitted  comments 
regarding  the  appropriateness  of  the 
VHS  model  for  setting  delisting  levels 
for  dioxin.  insoluble  organics,  and 
metals,  ^ecifically,  the  commenters 
noted  that  the  VHS  model  does  not 
include  consideration  of  actual 
migration  potential  of  a  compound 
because  the  model  does  not  account  for 
attenuative  mechanisms  (such  as 
sorption]  which  would  retard  the  fiow  of 
hydrophobic  compounds  (such  as 
dioxin)  in  ground  water.  'The 
commenters  believe  that  the  omission  of 
a  migration  factor  in  the  VHS  model  will 
result  in  an  overestimation  of  receptor 


Beef  Cattle  Consuming  2J.7.S-tetrachlorodibenza-p- 
dioxin.  /.  Agric.  Food  Chem..  29:285-28a. 


concentrations  of  dioxin,  other  organic 
constituents,  and  metals.  One 
commenter  specifically  listed 
hydrogeologk»l  conditions  which  affect 
the  mobihty  of  metals,  such  as  pH. 
redox  conditions,  ionic  strength, 
mineralology.  and  solid-phase  surface 
area.  One  commenter  also  cited  draft 
studies  and  experiments  which  attempt 
to  demonstrate  low  mobility  of  dioxins. 

The  Agency  acknowledges  that 
sorption  effects  can  play  an  important 
part  in  the  migration  of  contaminants 
throu^  ground  water.  Sorption  effects, 
however,  are  highly  variable  from  site  to 
site  and  are  dependent  on  many  factors, 
such  as  soil  characteristics  and  other 
hydrogeolopc  conditions.  In  keeping 
with  the  reasonable  worst  case 
approach,  the  Agency  has  determined 
not  to  consider  site-iq>ecific  sorption 
variables  in  applying  the  VHS  model  to 
these  wastes.  An  important  aspect  of 
this  reasonable  worst-case  scenario  is 
that  soil  ano  aquifer  conditions  would 
not  favor  the  attenuation  of 
contaminants.  Given  the  known 
existence  of  mobilizing  factors  such  as 
infiltration  of  acidic  leachate  or 
precipitation,  leachate  motmding,  and 
exceedance  of  soil  attenuation  capacity, 
the  Agency  continues  to  believe  that  this 
conservative  approach  is  appropriate  for 
the  purposes  of  deUsting  hazardous 
wastes.  Thus,  sorption  effects,  in  fact  aU 
attenuative  effects  including 
degradation,  are  assumed  to  have  no 
effect  on  the  receptor  concentrations  of 
groimd-water  contaminants.  For  very 
hydrophobic  compounds,  this 
assumption  is  very  conservative.  The 
Agency  notes,  however,  that  this 
assumption  becomes  significantiy  less 
conservative  when  the  hydrophobic 
compounds  are  codisposed  or  leached 
with  solvents  which  tend  to  mobilize 
hydrophobic  compounds. 

One  commenter  also  stated  that  the 
time  frame  for  dioxin  to  reach  the 
compUance  point  in  the  VHS  model 
scenario  is  on  the  order  of  tens  of 
thousands  of  years  and  that  the  dioxin  is 
likely  to  degrade  before  actuaUy 
reaching  the  receptor.  However,  the 
length  of  time  required  for  contaminants 
in  an  aquifer  to  reach  a  potential 
receptor  may  be  highly  variable;  fuU 
analysis  of  dioxin  mobiUty  would 
necessarily  require  a  substantial  amount 
of  site-specific  information.  As 
discussed  above,  the  Agency  does  not 
beUeve  it  appropriate  to  consider  site- 
specific  information  in  this  analysis, 
especially  when  the  Agency  cannot 
discount  the  possibiUty  that  the  wastes 
may  be  exposed  to  solubilizing  agents 
which  wiU  tend  to  mobilize  any  dioxin 
remaining  in  the  residues.  For  these 
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reasons,  the  Agency  has  assumed  in 
using  the  VHS  model  that  (1) 
attenuation  is  insignificant,  and  (2)  soil 
and  aquifer  conditions  do  not  favor  the 
degradation  of  contaminants  en  route  to 
the  receptor  point. 

Waste  Volume.  One  commenter 
disagreed  with  the  solids  waste  volume 
that  the  Agency  used  in  the  VHS  model 
calculations  to  determine  the  levels  of 
concern  listed  in  Conditions  (3).  [4],  and 
(5)  of  the  proposal.  The  solids  volume 
used  in  the  proposal  included  the 
volume  of  soils  covered  by  the  1985 
exclusion  that  the  petitioner  indicated 
might  be  co-indnerated  with  the  sludge. 
The  commenter  stated  that  the  soil 
voliune  should  not  be  incorporated  in 
the  VHS  model  calculation  because  the 
soils  are  currently  covered  by  the  1985 
exclusion  and  the  ndemaking  only  | 
sought  an  exclusion  for  the  residues 
from  the  incineration  of  Syntex's  775 
cubic  yards  of  sludge. 

The  Agency  uses  the  maximum  waste 
volume  estimated  by  petitioners  to| 
calculate  the  maximum  allowable 
constituent  concentrations  (i.e.,  the 
waste-specific  delisting  levels)  against 
which  the  waste  residue  or  its  leachate 
must  be  tested.  Generally,  lower  waste 
voliunes  result  in  higher  (less  stringent] 
delisting  levels  for  individual 
constituents.  The  Agency  has 
considered  various  ways  to  respond  to 
this  comment  and  has  selected  an 
approach  which  (1)  adopts  a  solids 
waste  volume  based  solely  on  sludge 
incineration,  and  (2)  prohibits  co- 
incineration  of  sludge  and  soil.  The 
Agency  believes  that  it  would  be 
inappropriate  to  grant  the  commenter's 
full  request  to  allow  co-indneration  and 
to  promulgate  an  exclusion  based  on 
sludge  volumes  alone.  If  co-incineration 
were  to  occur,  the  resultant  mixed 
residues  could  not  be  segregated  (for  the 
purposes  of  analysis  or  disposal)  into 
the  volume  derived  &x>m  the  sludge  and 
the  volimie  derived  from  the  soils.  Thus 
if  the  VHS  model  results  used  in  the 
exclusion  are  derived  from  a  sluge-only 
waste  volume,  it  is  not  appropriate  to 
allow  co-incineration  which  would 
result  in  the  generation  of  a  different 
waste  volume.  Condition  (1)  of  today's 
exclusion,  presented  later  in  this  notice, 
has  been  modified  to  include  a        i 
prohibition  of  co-incineration. 

The  Agency  does  not  believe  that  this 
prohibition  will  be  burdensome  to  the 
petitioner  for  a  number  of  reasons.  First, 
the  original  basis  for  co-incineration 
was  that  1985  MIS  trial  bum  data 
suggested  that  co-indneration  with 
diluent  soils  might  fadlitate  sludge  feed 
and  minimize  particle  size  during 
combustion.  In  addition,  the  soils  would 


also  provide  a  heat  sink  for  the  sludge  (a 
heat  sink  is  needed  in  cases  where  the 
heat  content  of  a  material  to  be 
incinerated  exceeds  the  heat  capacity  of 
the  indnerator).  These  concerns  have 
been  mitigated  by  the  recent 
modifications  to  the  MIS  described  in 
the  proposal  to  this  rule  (and  available 
in  the  docket)  which  have  improved  the 
MIS's  ability  to  successfully  treat 
wastes  such  as  the  Syntex  sludge. 
Specifically,  an  oxygen  enriched  burner 
has  been  added  to  the  kiln.  This 
modification  has  reduced  air  flow 
through  the  secondary  combustion 
chamber  and  thus  allows  for  the 
incineration  of  high  heat  content  wastes 
such  as  the  Syntex  sludge  without  the 
addition  of  soil  to  act  as  a  heat  sink.  In 
addition  to  recent  changes  to  the  MIS, 
the  Syntex  sludge  has  dried  over  the 
past  three  years  which  will  facilitate 
feeding  this  material  to  the  MIS  without 
the  use  of  diluent  soils.  Thus,  based  on 
the  MIS  modifications  and  best 
engineering  judgment,  the  Agency 
believes  that  co-incineration  is 
unnecessary  and  that  it  is  appropriate  to 
revise  the  waste  volume  used  in  the 
evaluation  of  Syntex's  petition. 

The  Agency  originally  calculated  a 
maximum  expected  volume  of  residues 
based  on  Syntex's  estimation  of  (1)  the 
sludge  volume  reduction  due  to 
incineration,  and  (2)  a  maximum  sludge 
to  soil  mixing  ratio.  Syntex  estimated 
that  775  cubic  yards  of  sludge  would  be 
incinerated  and  would  undergo  a  63-67 
percent  volume  reduction  during 
incineration.  The  Agency  accepted  this 
volume  reduction  estimate  as 
reasonable  given  the  water  and  organic 
content  of  the  sludge.  (However,  the 
Agency  conservatively  assumed  a  60 
percent  sludge  volume  reduction  in 
subsequent  calculations.)  The  Agency's 
original  calctilations  assumed  that,  prior 
to  incineration,  the  sludge  would  be 
mixed  with  diluent  soils  in  a  ratio  of  one 
pound  of  sludge  to  3.5  pounds  of  soil. 
The  Agency  is  now  discounting  this 
added  volume  since  co-incineration  will 
be  prohibited  under  Condition  (1).  The 
revised  maximum  volume  of  solid 
residues  is  now  estimated  to  be  310 
cubic  yards,  that  is,  40  percent  of  the 
original  sludge  volume  (i.e.,  775  cubic 
yards  x  0.4). 

The  resultant  revisions  to  Conditions 
(3),  (4),  (5),  and  (6)  are  presented  later  in 
today's  notice.  (Condition  (2)  was  not 
affected  by  this  change  because  it 
covers  wastewaters.)  A  new  Condition 
(4)  has  been  added  in  section  n.A,2.c.iii 
below.  As  a  result,  proposed  Conditions 
(4)-{7)  have  been  renumbered  (5H8). 
respectively. 


Leaching.  One  commenter  stated  that 
the  organic  leachate  model  (OLM)  is 
inappropriate  for  predicting  the  leaching 
capadty  of  highly  insoluble  compounds 
because  (1)  highly  insoluble  compounds 
are  not  well  represented  in  the  OLM 
leaching  data  base,  (2)  the  insoluble 
compounds  that  are  represented  show  a 
poor  correlation  with  the  adopted 
model,  and  (3)  actual  leaching  data  bom 
munidpal  incinerator  ash  show  that  the 
OLM  overpredicts  dioxin  leaching  levels 
by  a  factor  of  100. 

In  response  to  these  comments,  some 
background  information  on  the  OLM  is 
appropriate.  The  OLM  was  constivcted 
using  353  data  pairs  representing  53 
wastes  bearing  73  different  constituents. 
A  number  of  the  wastes  sampled  were 
bound  in  hydrophobic  matrices  (e.g., 
lumpy  oil  refinery  sludge,  viscous 
chemical  manufacturing  sludge,  and  tar/ 
dirt  mixtures  fi*om  production  of  methyl 
ethyl  ketone),  other  wastes  were  bound 
in  inorganic  matrices,  and  one  waste 
type  represented  incinerator  ash  (API 
sludge/indnerator  ash).  Hie  commenter 
is  correct  that  the  correlation  coeffident 
determined  solely  for  the  low  solubility 
constituents  in  the  leaching  data  base  is 
low.  However,  the  correlation 
coeffident  for  any  general  subset  of 
data  studied  in  a  regression  analysis 
will  be  lower  than  the  correlation 
coefficient  for  the  overall  data  set.  Part 
of  what  the  commenter  noticed  is  due  to 
the  fact  that  the  low  correlation 
coefficient  was  generated  from  a  small 
data  set. 

The  Agency  agrees,  however,  that  the 
variability  of  leaching  data  in  general  is 
partiy  responsible  for  the  low 
correlation.  In  keeping  with  the 
reasonable  worst-case  approach,  the 
Agency  is  taking  a  conservative  stance 
in  regud  to  the  high  variability  in  the 
leaching  data  on  mobility  of 
hydrophobic  compounds.  For  this 
reason,  the  munidpal  incinerator  ash 
data  cannot  be  considered  by  itself 
Even  if  the  municipal  incinerator  ash 
data  were  added  to  the  leaching  data 
base,  the  paudty  of  these  data  would 
result  in  littie  or  no  effect  on  the  general 
correlation  coeffident. 

VHS  Model  Assumptions.  One 
commenter  stated  that  the  VHS  model  is 
overly  conservative  because  it  assumes 
that  the  exposed  individual  ingests  all  of 
his  or  her  water  from  a  drinking  water 
well  directly  downgradient  from  the 
disposal  site  and  that  the  well  is  only 
500  feet  fix)m  the  disposal  site.  The 
commenter  did  not,  however,  suggest 
any  data  supporting  different 
assumptions. 

The  Agency  agrees  that  the  model 
assumption  that  the  receptor  well  is 
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directly  downgradient  frt)rii  the  disposal 
site  is  a  worst  case  assumption.  It  is  not 
however,  an  impossible  configuration. 
Instances  of  drinking  well 
contamination  from  municipal  landfills 
are  plentiful  (see  50  FR  48902,  November 
27, 1985  for  several  specific  examples). 
The  Agency,  therefore,  continues  to 
believe  that  a  receptor  point  situated  to 
receive  the  highest  concentration  of 
contaminant  is  not  unlikely.  Further,  the 
Agency  often  assumes  in  risk 
assessment  of  ingestion  scenarios  that 
the  exposed  70  kg  individual  ingests  2 
liters  a  day  from  a  contaminated  source 
over  a  70  year  life  span  and  continues  to 
beUeve  that  this  assumption  is 
appropriate.  For  example,  see  the  notice 
of  data  availability  for  the  Water 
Quality  Criteria  (45  FR  79318,  November 
28, 1980),  the  proposed  drinking  water 
standards  (50  FR  469361  November  13, 
1985),  and  the  proposed  expansion  of 
the  toxicity  characteristic  for  hazardous 
wastes  (51  FR  21648,  ]une  13, 1986). 
While  these  exposure  assumptions  will 
not  be  true  for  all  exposed  individuals  or 
all  exposure  scenarios,  the  Agency 
continues  to  believe  that  they  are 
appropriate  reasonable  worst  case 
assumptions. 

Conservation  of  Mass.  One 
commenter  disagreed  with  the 
application  of  the  VHS  model  for  dioxin 
because  it  does  not,  in  general,  conserve 
mass.  That  is,  due  to  the  simplifying 
assumptions  used  in  the  VHS  model,  the 
initial  velocity  of  a  contaminant  entering 
the  aquifer  is  determined  only  by  the 
velocity  of  the  ground  water,  the  vertical 
dispersivity  of  the  aquifer,  and  the  width 
of  the  disposal  unit.  The  commenter 
claimed  that  this  initial  velocity  is  also 
affected  by  the  properties  of  the  waste 
materials  and  net  infiltration  into  the 
ground  water.  The  commenter  stated 
that,  by  not  considering  these  factors, 
the  VHS  model  can  overestimate  or, 
more  likely,  underestimate  the  dilution 
that  may  occur  in  an  aquifer. 

EPA  acknowledges  that  the  VHS 
model  is  more  likely  to  overpredict 
(rather  than  underpredict)  the  receptor 
concentration  of  contaminants  in  any 
given  waste  due  to  the  conservative 
nature  of  the  assumptions  underlying 
the  model  EPA  also  recognizes  that  all 
models  do  not  always  predict  factual 
values  accurately.  Notwithstanding, 
EPA  believes  that  the  VHS  model 
provides  a  useful  analytical  tool  for  the 
evaluation  of  the  hazards  posed  by 
these  wastes.  EPA  has  considered  and 
rejected  the  use  of  alternative  models 
and  approaches  for  this  specific  petition, 
as  described  above.  Conunenters  may, 
however,  demonstrate  that  more  specific 


alternatives  are  scientifically  valfd  and 
adequate  to  replace  such  assumptions. 

c.  Specific  Comments  on  Proposed 
Verification  Conditions. — i.  Condition 
1 — Compliance' with  Permit  Conditions. 
The  purpose  of  Condition  (1)  is  to  ensure 
efficient  destruction  of  the  constituents 
of  concern  by  monitoring  the  operation 
of  the  MIS.  In  response  to  public 
comment,  the  condition  has  been 
modified  and  clarified  from  the  proposal 
to  require  compliance  with  specific 
permit  conditions  rather  than  test  bum 
parameters. 

During  the  time  period  when  EPA  was 
preparing  this  final  rule,  the  Agency  was 
also  finalizing  the  exclusion  for  the 
residues  from  the  incineration  of  the 
cancelled  pesticides.  Very  similar 
comments  were  received  on  the  two 
proposed  exclusions,  many  from  the 
same  commenter.  In  preparing 
responses  to  these  comments,  the 
Agency's  approach  to  upfront  exclusions 
has  been  refined.  Consequentiy,  the 
Agency  is  modifying  the  language  in  the 
conditions  to  improve  their  clarity. 

The  revised  condition  addresses  one 
commenter's  concern  that,  as  previously 
worded,  EPA  may  have  been  requiring 
repeated  demonsfrations  of  the  MIS's 
ability  to  achieve  the  required 
destruction  and  removal  efficiency 
(DRE)  (see  40  CFR  264.343(a)(2)).  This 
was  not  the  Agency's  intent  since  the 
DRE  demonstration  occiu>8  as  part  of  the 
permitting  process  rather  than  through 
(ielisting.  Further,  the  MIS  has 
successfully  demonstrated  its  ability  to 
achieve  the  required  DRE  for  a  number 
of  waste  matrices  and  thus  additional 
demonstrations  would  be  imnecessary. 

The  modified  condition  requires  that 
the  petitioner  analyze  any  residues 
generated  whenever  the  MIS  is 
operating  outside  of  the  limits  relevant 
to  the  mechanical  operation  of  the 
incinerator  as  specified  in  its  permit. 
The  Agency  is  specifically  concemed 
with  a  hypothetical  situation  where  the 
MIS  experiences  a  mechanical  system 
failure  (i.e.,  failure  of  the  secondary 
combustion  chamber  (SCC)  or  the  air 
pollution  control  system,  failure  of  the 
kiln  to  fire,  etc.)  after  Syntex  has  made  a 
successful  demonstration  under 
Condition  (7)  of  the  exclusion  and  has 
terminated  the  daily  analytical  testing 
specified  in  Conditions  (2)  through  (6). 
Although  the  Agency  does  not  expect 
these  failures  to  occur,  the  modified 
condition  requires  Syntex  to  conduct 
verification  testing  on  the  incinerator 
residues  should  such  a  scenario  occur. 

In  addition,  the  modified  condition 
prohibits  co-incineration  of  the  Syntex 
sludge  and  diluent  soil,  as  discussed 
above. 


1 1  >*  J I 
Revised  Condition 

Condition  (1):  The  incinerator  is  monitored 
continuously  and  ia  in  compliance  with 
operating  pennit  conditions.  Should  the 
incinerator  fail  to  comply  with  the  pennit 
conditions  relevant  to  the  mechanical 
operation  of  the  incinerator.  Syntex  must  test 
the  residues  generated  during  the  run  when 
the  failure  occurred  according  to  the 
requirements  of  Conditions  (2)  through  (6), 
regardless  of  whether  or  not  the 
demonstration  in  Condition  (7)  has  l>een 
made.  Co-incineration  of  the  Syntex  sludge 
and  diluent  soils  is  prohibited  under  this 
exclusion. 

ii.  Conditions  (2)  and  (3}— Metals 
Analyses. — Differences  between  Syntex 
Proposal  and  1985  Exclusion.  One 
commenter  questioned  why  the  proposal 
imposed  more  stringent  maximum 
allowable  leachate  and  treatment 
residue  concentrations  for  mercury, 
chromiimi,  and  selenium  than  the  1985 
rule,  as  well  as  limitations  for  the 
remainder  of  the  EP  toxic  metals,  nickel, 
and  cyanide  that  have  no  counterpart  in 
the  1985  rule.  As  discussed  earlier,  the 
Agency  is  requiring  in  this  exclusion 
that  the  residues  be  tested  for  all  of  the 
EP  toxic  metals,  nickel  and  cyanide 
because  the  Syntex  proposal  is  for  an 
upfront  exclusion  of  treatment  residues 
that  have  not  yet  been  generated  or 
characterized.  A  similar  approach  was 
taken  for  the  development  of  conditions 
for  the  exclusion  for  the  cancelled 
pesticides.  In  the  case  of  the  1985 
exclusion,  RCB  had  submitted  actual 
analytical  data  on  treatment  residues. 
Upon  evaluation  of  these  data,  the 
Agency  determined  that  batch  testing 
was  only  necessary  for  the  three  metals 
Usted  in  the  conditions  of  that  exdusion. 
No  such  data  exist  for  the  Syntex  or 
cancelled  pesticides  treatment  residues 
since  they  were  not  generated  at  the 
time  of  proposal. 

The  commenter  also  questioned  why 
the  specific  delisting  levels  for 
chromium,  mercury,  and  selenium 
proposed  for  Syntex  are  different  than 
the  levels  listed  in  the  conditions  for  the 
1985  exclusion.  As  discussed  earlier,  the 
dehsting  levels  have  been  determined 
by  back-calculating  from  the  health- 
based  regulatory  levels  through  the  VHS 
model  and  are  a  function  of  the  waste 
volume.  Since  the  waste  volume  covered 
by  the  1985  exclusion  differs  fitim  the 
volume  covered  by  the  Syntex  proposal 
(as  well  as  the  expected  waste  volimie 
from  the  treatment  of  the  cancelled 
pesticides),  the  dilution  factors  differ 
and  the  resultant  debating  levels  also 
differ. 

Differences  between  Syntex  Proposal 
and  Other  EPA  Program  l-evels  for 
Metals.  The  conmienter  requested  an 
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explanation  of  why  the  proposed 
delisting  levels  are  lower  than  the  EP 
Toxicity  charactenstic  limits.  The  ] 
general  purpose  of  the  hazardous  waste 
characteristics,  such  as  the  EP  Toxicity 
characteristic,  is  to  regulate  the  worst, 
rather  than  alL  of  the  hazardous  wastes 
exhibiting  a  given  characteristic  Wastes 
leaching  concentrations  (rf  the  EP  toxic 
metals  at  levels  below  the  EP 
Characteristic  (100  tisaes  the  National 
Primary  Drinking  Water  Standards)  are 
not  necessarily  noD-basardous.  Rather, 
such  wastes  may  be  listed  as  hazardous 
if,  pursuant  to  the  criteria  for  listings 
contained  m  40  CFR  281.11  of  the 
regulations,  these  leaser  concentratioDS 
in  combination  with  other  bctors  ate 
deemed  to  pose  sabstantial  present  or 
potential  threats  to  haman  hiealtfa  and 
the  envirtmmoit  Tfay*.  levels 
established  by  applicatkiii  iA  delisting 
criteria  (e-g..  the  VHS  asodel)  that  ate 
below  the  EP  Toxkaty  characteristic 
levels  may  properiy  be  considered  to  be 
an  indication  of  a  waste's  i 

hazardonsness.  | 

One  commenter  questioned  whether 
the  levels  of  concern  specified  in 
proposed  Conditions  (2)  and  (3)  ata 
higher  than  indigenoas  levels  of  metals 
in  soils  in  Missouri.  While  qwcific 
response  to  this  comrnent  is  not  possible 
because  the  commenter  did  aot  provide 
data  OB  actual  native  soil  concentrations 
of  metals,  the  Agency  believes  that  die 
commenter  may  be  inap|)ro|iriately 
compering  total  metal  concentrations  in 
soils  with  the  leachable  or  mobile  metal 
concentrations  listed  in  the  oonditians  of 
this  exdnsion.  Nevertheless,  the  Afency 
is  constrained  by  (1)  its  legislative 
mandates  to  coBskier  wastes  (which  do 
not  include  uncontaminated  native  soils] 
and  their  potential  risk  to  human  health 
and  the  eivironment  and  (2)  the 
delisting  petition  evaluatioa  which! 
currently  does  not  consider  site-^tedfic 
factors  such  as  back^ound  soil  lewels 
because  the  wastes,  once  excluded,  are 
no  longer  subject  to  Subtitle  C  controL 

The  commenter  also  qnestioned  why 
the  levala  o<  coocon  »p^rifif>rt  in 
proposed  Conditions  (2)  and  (3)  for 
metals  are  significantly  lower  than 
levels  established  by  die  U.S. 
Department  ot  Agriculture  (USOA)  for 
regulating  land  application  ol  mtmicipal 
sludge  and  lower  than  odier  levds 
suggested  for  cattle  feed  or  compost 
growing  soil.  While  it  is  nndear  which 
levels  the  commenter  is  referencing, 
differences  in  statutory  requironents 
and  goals  among  di&rent  regulatory 
programs  and  agencies,  will,  in  some 
cases,  result  in  difierent  levels  of 
concern.  Where  possible,  when 
programmatic  goals  and  assumptions 


are  similar,  EPA  attempts  to  coordinate 
with  other  agencies  and  itifnn»r  intprrmt 
programs.  For  example,  maximum 
contaminant  levels  (MCLs)  established 
under  the  Sa£e  Drinking  Water  Act  are 
used  as  health-based  regulatory  levels 
in  delistings,  The  agency  believes  that 
the  health-based  levels  set  for  the 
landfill/groundwater  reasonable  worst- 
case  scenario  employed  here  are 
necessary  to  protect  human  health  and 
the  environment  in  accordance  with  the 
mandates  of  RCRA. 

The  commenter  also  questioned  why 
the  Agency  is  requiring  such  ligorous 
treatment  when  data  from  manicipal 
incinerators  indicates  that  ash  from  such 
incinerators  can  exceed  the  MiS's 
delisting  levels  for  both  dioxins  listed  in 
proposed  Condition  (5)  and  the  metals 
listed  in  proposed  Conditions  (2)  and  (3). 
The  Agency  believes  that  the  Hevds  of 
metals  and  dioxins  commonly  found  in 
municipal  incineratm'  ash  are  not 
relevant  to  Syntex's  delisting  petition. 
Issues  related  to  the  presence  of  metals 
and  dioxin  in  municipal  incinerator  ash 
will  be  considered  in  the  Agency's 
overall  decision  on  appropriate 
management  standards  for  such  ash. 

Health-based  Regulatory  Levels.  One 
commenter  submitted  specific  comments 
on  the  MCLs  which  the  Agency  u^ed  in 
the  proposed  exduaion  as  the  healtfi- 
based  regulatory  levels  for  the  EP  toxic 
metals.  The  conunenter  argued  that  the 
drinking  water  standards  (MCLs)  tfamild 
not  have  been  used  by  EPA  in 
establishing  the  prc^Kised  Syntex  * 

delisting  levels  for  metals,  llie 
conunenter  claimed  thai  the  MCLs  are 
based  on  chronic  exposure  scenarios, 
and  would  necessarily  overestimate  Uie 
adverse  health  <inpa/'»  under  a  scenario 
where  "the  MCL  is  reached  only 
transiently". 

The  Agency  believes  that  the  steady- 
state  VHS  model  provides  a  reasonaUe 
worst  case  evaluation  of  this  petition  for 
constituents  of  concern  at  a  rec^tor 
weU.  In  most  cases,  the  concentratian  of 
a  constituent  in  the  leachate  represents 
only  a  small  fraction  of  the  total  mass  of 
the  constituent  in  the  waste.  Sustained 
leaching  of  the  constituent  is  possible, 
which  would  lead  to  chronic  exposure  to 
the  chemical  over  long  time  petkids. 
Therefore,  the  Agency  believes  that  use 
of  health-based  standards  (such  as 
MCLs)  derived  for  chrooic  exposures  is 
valid  for  evaluation  of  the  Syntex 
petiti(Hi. 

The  commenter  also  raised  s  variety 
of  questions  concerning  the  bases  of  the 
MQ^s  for  a  nunber  of  the  ""»*»>«  The 
Agency's  response  to  these  comments  is 
available  in  the  docket  to  today's  rule 
(see  "Response  to  Public  Comments  on 


Health-based  Levels  Used  in  the  Syntex 
Proposed  Exclusion".  May.  1988).  The 
Agency  is  in  the  process  of  revising  the 
MCLs,  and  all  of  the  points  raised  by  the 
commenter  were  acknowledged  by  EPA 
in  a  proposed  rule  (SO  FR  4fle3a; 
November  13. 1985).  As  disaisscd  in  the 
docket  EPA  does  not  believe  that  the 
questions  raised  warrant  the  uae  of 
different  health-based  levels  for  these 
constituents  in  this  rulemaking. 

The  same  conunenter  also  challenged 
the  health-based  levels  used  to  establish 
delisting  levels  for  nickel  and  cyanide. 
The  commenter  further  questioned  why 
analysis  of  these  constituents  .was 
necessary  since  neither  nickel  nor 
cyanide  were  detected  in  the  untreated 
sludge.  This  commeater.  in  providing 
coomients  on  the  proposed  eych'stom  for 
the  cancelled  pesticides,  also  identified 
a  number  of  differences  in  the  health- 
based  regulatory  levels  used  for  the 
Syntex  and  canceDed  pesticides 
proposals.  The  commenter  correctly 
attriboted  these  differences  to  updates 
in  the  health-based  regulatory  levels 
and  requested  that  the  Sjmtex  exdusion 
be  finalized  using  the  revised  values. 

The  Agency  notes  that  the  nickel 
standard  used  to  calculate  the  maximum 
allowable  nickel  leachate  levels  in  the 
incineration  residues  has  been  revised 
from  the  0i35  ppra  value  used  in  the 
proposal  to  0.5  ppm,  to  reflect  ttie 
current  reference  dose  fior  nidcel  and  in 
direct  response  to  the  comraenter's 
request  to  use  the  more  cmrent  and 
appro{Hiate  values.  The  bases  for  the 
health-based  levels  are  described  in 
detail  in  a  proposed  role  establidung 
restriction  levels  for  the  Imd  disposal  of 
"California  List"  metals  and  cyanide 
(see  52  FR  29004,  Augast  12, 1987).  These 
proposed  health-based  levels  were 
establiriied  for  the  same  exposore  route 
as  the  MCLs  (Le.,  drmkfag  water),  and 
the  Agency  believes  tfiese  levels  are 
adequate  for  setting  driisting  levels  in 
this  rule  ¥ot  both  chemicals,  the 
commenter  noted  the  uncertainty  in  the 
bioavailability  of  these  diemicals  when 
ingested  in  food  or  water.  The  Agency 
agrees  that  some  uncertainty  exists  in 
this  area,  but  bdievea  that  the  safety 
factors  incorporated  into  die  heahh- 
based  levels  appropriatdy  address 
these  (as  well  as  other)  uncertainties 

In  response  to  tlie  conmenter's 
statement  regarding  the  abaence  of 
nickel  and  cyanide  in  &e  untreated 
sludges,  the  Agency  notes  that  the 
petitioner  did  not  submit  total 
constituent  or  leaching  data  for  either 
nickel  or  cyanide  in  the  untreated 
sludge.  The  commenter's  claim  that 
these  constituents  sre  absent  in  the 
sludge  is  therefore  unsubstantiated 
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Furthermore,  cyanide  is  a  possible 
product  of  incomplete  combustion  which 
may  form  during  the  incineration 
process  and  was  listed  in  Attachment  A 
of  the  petitioner's  March  9, 1987 
submittal  as  a  potential  constituent  of 
concern.  For  these  reasons,  EPA 
believes  that  the  requirement  for 
analyses  of  nickel  and  cyanide  in  the 
treatment  residues  is  justified. 

Revised  Condition.  As  described 
below,  Conditions  (2)  and  (3)  have  been 
modified  to  address  concerns  raised  by 
public  comment  regarding  their 
ambiguity,  the  waste  volume  used  in  the 
calculation  of  the  maximum  acceptable 
levels  for  solids,  and  an  update  to  the 
nickel  standard.  Following  EPA's  refined 
approach  to  upfit)nt  exclusions,  the, 
conditions  have  been  changed  to  clarify 
the  sampling  requirements  and  to  revise 
the  maximum  acceptable  solid  treatment 
residue  concentrations.  The  technical 
subject  matter  of  the  conditions  has  not 
been  changed  except  as  specifically 
discussed. 

One  commenter  expressed  confusion 
regarding  the  sampling  frequency  for  the 
wastewater  in  Condition  (2)  and  the 
materials  to  be  sampled  in  Condition  (3). 
The  conditions,  as  presented  below, 
have  been  modified  to  address  these 
comments. 

One  commenter  requested  that  the 
sampling  requirements  for  Condition  (3) 
be  modified  so  that  Syntex  can  combine 
the  three  solid  residues  (i.e.,  kiln  ash, 
cyclone  ash,  and  separator  sludge)  and 
analyze  one  sample  rather  than  thJree  (as 
originally  proposed).  The  Agency  has 
decided  to  allow  proportional 
compositing  of  the  kUn  and  cyclone  ash 
due  to  their  expected  similarities.  The 
Agency  is  continuing  to  require  separate 
analysis  of  the  separator  sludge, 
however,  due  to  known  matrix 
differences  and  potential  compositional 
differences  between  the  sludge  and  the 
ashes  which  would  be  masked  by 
compositing.  The  separator  sludge  may 
contain  higher  concentrations  of  the 
more  volatile  toxic  metals  and  will  also 
contain  salts  and  other  compounds 
which  may  affect  the  hazardousness  and 
analysis  of  the  waste.  The  conditions 
have  been  modified  accordingly  as 
presented  below. 

One  commenter  questioned  why 
proposed  Conditions  (2)  and  (3)  in  the 
proposal  were  not  subject  to  the  same 
termination  provisions  as  the  organics 
and  dioxin  testing  conditions  (i.e., 
proposed  Conditions  (4)  and  (5), 
respectively).  As  will  be  discussed  la^er 
in  more  detail  in  the  context  of 
Condition  (7),  the  Agency  agrees  with 
the  commenter  that  Conditions  (2)  and 
(3)  should  be  subject  to  termination 
under  certain  circumstances  and  has 


modified  the  exclusion  to  terminate 
Conditions  (2)  and  (3)  if  Syntex  can, 
demonstrate  that  four  consecutive 
batches  (one  batch  of  residue  from  each 
eight  hour  bum)  of  the  petitioned 
residues  are  non-hazardous  with  respect 
to  the  respective  delisting  levels  of  the 
EP  toxic  metals,  nickel,  and  cyanide. 

The  Agency  notes  that  Condition  (2) 
in  the  proposal  contained  a 
typographical  error  in  the  maximum 
allowable  wastewater  levels  for  arsenic 
chromium,  lead  and  silver  (see  52  FR 
33443).  The  level  of  concern  should  have 
been  0.61  ppm  rather  than  0.061  ppm. 
The  final  exclusion  contains  the 
corrected  value. 

The  maximum  allowable  solid 
treatment  residue  concentrations  in 
Condition  (3)  have  been  recalculated,  as 
discussed  earlier,  to  account  for  the 
revised  solid  treatment  residue  volume. 
The  revised  conditions  are  presented 
below: 

Revised  Conditions 

Condition  (2):  Four  grab  samples  of 
wastewater  must  \tK  composited  from  the 
volume  of  filtered  wastewater  collected  after 
each  eight  hour  run  and,  prior  to  disposal,  the 
composite  samples  must  be  analyzed  for  the 
EP  toxic  metals,  nickel  and  cyanide.  If 
arsenic,  chromium,  lead,  and  silver  EP 
leachate  test  results  exceed  0.61  ppm:  barium 
levels  exceed  12  ppm:  cadmium  and  selenium 
levels  exceed  0.12  ppm;  mercury  levels 
exceedi).02  ppm:  nickel  levels  exceed  6.1 
ppm;  or  cyanide  levels  exceed  2.4  ppm,  the 
wastewater  must  be  retreated  to  achieve 
these  levels  or  must  be  disposed  in 
accordance  with  all  applicable  hazardous 
waste  regulations.  Analyses  must  be 
performed  according  to  SW-846 
methodologies. 

Condition  (3):  One  grab  sample  must  be 
taken  from  each  drum  of  kib  and  cyclone  ash 
generated  during  each  eight  hour  run;  all 
grabs  collected  during  a  given  eight  hour  run 
must  then  be  composited  to  form  one 
composite  sample.  A  composite  sample  of 
four  grab  samples  of  the  separator  sludge 
must  lie  collected  at  the  end  of  each  eight 
hour  nm.  Prior  to  disposal  of  the  residues 
from  each  eight  hour  run.  an  EP  leachate  test 
must  be  performed  on  these  composite 
samples  and  the  leachate  analyzed  for  the  EP 
toxic  metals,  nickel,  and  cyanide  (using  a 
distilled  water  extraction  for  the  cyanide 
extraction]  to  demonstrate  that  the  maximum 
allowable  treatment  residue  concentrations 
listed  below  are  not  exceeded.  Analyses  must 
be  performed  according  to  SW-M6 
methodologies.  Any  residue  which  exceed 
any  of  the  levels  Usted  below  must  be 
retreated  to  achieve  these  levels  or  must  be 
disposed  in  accordance  with  all  applicable 
hazardous  waste  regulations. 


Constitueots 


Arsenic 

Barium 

Cadndum... 
Chromium. 

Lead „ 

Mercury 

Nickel 

S«terMim.. 

SiJver 

Cyanide.. 


MaMinum 


tTMtment 

rasidMEP 

ieactwite 

oonoantra- 

lions'  (mg/ 

I) 


1.6 
32 

0.32 

1.6 

1.6 

0.066 
16 

0.32 

1.6 

6.S 


>  Corresponds  to  a  maximum  waste  volume  o(  310 
cut)ic  yards. 

ill.  Condition  (4)—MEP  Test  Method 
for  Stabilized  Incineration  Residues. 
One  commenter  expressed  concern  that 
existing  data  generated  by  the  MIS 
imder  the  1965  exclusion  show 
chromium,  mercury,  and  selenium  levels 
which  exceed  both  the  levels 
established  in  the  1985  exclusion  and 
the  levels  proposed  for  Syntex.  The 
Agency  acknowledges  that  the  MIS,  at 
times,  can  generate  residues  with 
hazardous  levels  of  mobile  metals.  The 
significant  degree  of  toxicity  reduction 
which  occurs  during  incineration  is, 
under  certain  circumstances, 
accompanied  by  an  increase  in  the 
mobility  and  concentration  of  toxic 
metals  in  resultant  incineration  residues. 
This  is  due  to  the  oxidative  atmosphere 
found  in  incinerator  kilns.  This 
phenomenon  is  the  basis  for  the  Agency 
requirement  that  Syntex  test  each  batch 
of  wastes  for  certain  mobile  metal 
concentrations. 

In  an  amendment  to  its  petition. 
Syntex  has  indicated  that  it  intends  to 
stabilize  incineration  residues  that 
contain  hazardous  levels  of  mobile 
metals  using  a  Portland  cement-type 
stabilization.  The  Agency  recognizes 
that  management  of  incineration 
residues  often  includes  chemical 
treatment  of  the  solid  waste  matrices  to 
bind  mobile  metals.  The  resultant 
stabilized  wastes  are  fiequently  created 
by  mixing  the  solid  incineration  residues 
with  Portland  cement  or  other  similar 
products.  The  Agency  has  previously 
granted  petitions  for  stabilized  wastes. 
See,  for  example,  50  FR  37365, 
September  13, 1985;  51  FR  41310, 
November  14, 1986;  and  53  FR  15422. 
April  29, 1986.  Similarly,  incineration 
followed  by  ash  stabilization  was 
recentiy  proposed  as  Best  Demonstrated 
Available  Technology  (BDAT)  for 
certain  hazardous  petroleum  refining 
wastes  (which  contain  a  combination  of 
certain  organics  and  metals)  under  40 
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CFR  Part  268  (i.e.,  the  land  dfspossl 
restrictiona  rules)  (see  53  FR 11742.  April 
8, 1988).  Data  from  previous  delistiiog 
petitions  and  data  gathered  as  part  of 
the  development  of  the  land  disposal 
restriction  rules  indicate  that 
stabilization  can  be  an  effective  means 
of  reducing  the  mobihty  of  toxic  metals. 

For  chemically  »tahiliTo/<  wastes,  the 
appropriate  metltod  to  test  for 
concentrations  of  toxic  metals  in  waste 
leachate  is  the  Multiple  Extraction 
Procedure  (MEP).  rather  than  the 
Extraction  Procedure.  See  SW-848^ 
Method  1320.  Thus,  if  Syntcx  stabifizes 
its  ash  or  slsdge  residues,  it  must  use 
the  MPE  and  compare  the  resultant 
leachate  concentratioiw  to  the  deHstiag 
levels  of  concern  listed  in  Condition  (3). 
Thus.  Condition  (4)  has  been  added  to 
require  the  appropriate  test  saetbod  in 
the  event  that  ^ntex  stabilizes  ai^  of 
the  solid  incineration  residues. 
(Proposed  Conditions  [A}-{7\  have  been 
renumbered  (5H8).  respectively.) 

The  Agency  assamsd  a  maximum 
waste  volume  of  400  cubic  yards  as 
input  to  the  VHS  nuidel  to  detemdne  the 
maximum  acceptable  MEP 
concentrations  in  the  stabilized  waste. 
This  volume  assumes  worst  case 
conditions  that  all  of  the  solid  treatment 
residues  will  be  stabilized  and  that 
stabilization  wrill  result  in  a  30  pcttynt 
volume  increase.  This  worst  case 
volume  resulted  in  the  same  maximian 
allowable  treatment  residue 
concentrations  as  listed  in  Coadition  (3) 
because  the  VHS  model  predicts  *<»nii«r 
dilution  effects  for  all  waste  volumes 
under  475  cubic  yards.  Thus.  Condition 
(4)  requires  that  the  petitioner  meet  the 
delisting  levels  specified  for  metals  in 
Condition  (3).  Additionally.  Condition 
(4)  is  subject  to  termination  provisions 
similar  to  those  for  Condition  (3),  Ia, 
Syntex  may  discontinue  testing  (upon 
EPA  approvaF),  except  that  Syntex  must 
continue  to  stabilize  subsequent  batches 
in  order  to  avoid  future  testing.  This 
requirement  is  necessary  to  ensure  that 
future  batches,  after  testing  for  mobile 
metals  has  terminated,  are  not 
hazardous  due  to  leachable  metal  levels. 

If  Syntex  chooses  to  stabilize  the  solid 
residues,  the  Agency  is  requiring  that 
the  sampling  and  analyses  for  organics 
and  dioxins  listed  in  Conditions  (5)  and 
(6)  be  conducted  on  the  residues  prior  to 
stabilization.  The  basis  for  this 
requirement  is  twofold:  (1)  For  organics 
(including  dioxin),  analysis  of  the 
incinerator  solid  residues  is  much  easier 
than  the  analysis  of  stabilized  residues 
and  thus  lower  and  more  protective 
analytical  quantitation  limits  would  be 
achieved,  and  (2]  analysis  of  the 
unstabilized  residues  is  more 


environmentally  conservative  bftcaaM  it 
discounts  any  dihitioa  of  rnnstitiisnt 
concentrations  which  may  occar  Airfi^ 
stabilizatioii.  Farther,  skabilkatiaa  is 
currently  used  primarily  to  miDimize  the 
mobility  of  metals  and  is  not  well 
demonstrated  for  organics.  For  these 
reasons,  the  Agency  beUeras  that  the 
appropriate  sampling  point  for  organics 
analysis  is  prior  to  stairitiiatfiai,  tf  uaad 

Additional  Condftioa 

Condition  f<>— If  Syntex  stsbOlzea  any  of 
the  kUn  and  cydooa  aril  or  Mparalor  shidge, 
a  Porttand  ecMft-lype  itrtttwIiDB  pracaaa 
niMt  he  aaad  and  Syisax  Buat  eoOaet  a 
compoaiie  saapie  of  ionr  pab  aaa|ilas  fraai 
each  batch  ofitabilizad  waste.  Aa  MEP 
leachate  test  must  be  performed  on  tkeae 
composite  samples  and  the  leachate  analyzed 
for  the  EP  toxic  iMtalik  i^Utei,  and  cyaUs 
(using  a  distiUad  water  extraettM  fer  the 
cyanide  iewfihatg  analyiia)  to  daaenatrsia 
that  the  laaxfaium  aDowable  traatmant 
residue  concentrations  hsted  in  CUndltfoB  (3) 
are  not  exceeded  during  anjr  rm  of  the  IBP 
extraction.  Ana^yaas  mhI  he  patfaiBsd 
according  to  SW-846  methodologies.  Any 
residue  which  exceed  any  of  the  levels  listed 
in  Condition  (3)  must  be  retreatad  to  adiieve 
these  levels  or  must  be  disposed  in 
accordance  with  afi  applfcabta  hesardow 
waste  regnlatiaM.  (If  the  rosiifciaa  aie 
stabiliBad  Ae  analyaes  raqoirad  te  (his 
conditiao  supeioede  the  anwlyaiie  raquiiad  In 
Coaditiaa  (3).> 

iv.  Condition  (5>— Organics  Analyses. 
One  comnenter  claimed  that  (be 
sampling  conditions  were  too  amUgaous 
to  provide  notice  open  which  ta 
comment  Although  the  Agency 
disagrees,  several  minor  raodificatfons 
have  been  made  to  ConditioB  f5}  to 
clarify  tfie  condition.  Spedficdly,  the 
sampling  requirements  have  been 
clarified  to  refer  to  the  more  specific 
language  of  revised  Conditions  (2)  and 
(3),  the  termination  language  (i.e.. 
removal  of  batch  testing  requirements) 
has  been  moved  to  Conditioo  (7^  the 
calculation  of  the  solids  leveb  has  been 
revised  because  of  tfie  change  in 
estimated  waste  vohune  discussed 
earlier,  and  revised  health-based 
regulatory  levels  have  been  used  to 
calodate  the  levels  of  concern  for  a 
number  of  constituents.  These  changes, 
which  are  discussed  in  more  detafl 
below,  do  not  alter  the  technical  effect 
of  the  conditions  except  as  specifically 
discussed. 

Differences  between  Syntex  Proposal 
and  1985  Exclusion.  One  commenter 
believed  that  the  Maximum  waste 
residue  concentrations  proposed  for 
organics  are^exoessively  low  and  are  not 
necessary  to  protect  human  health  »n^ 
the  environment  The  cnaimenter 
questioned  why  any  testing  for 
organices  is  necessary,  because  the  1985 
exclusion  did  not  require  batch  testing 


for  organics.  The  Ageaey  raCers  the 
commenter  to  the  disnissioos  aariisr  ha 
this  notice  regarding  the  difiemuea 
b^weeo  tha  1885  exchisiaB  and  the 
upfront  exchiBians  psopo— d  in  1987  and 
1988  for  Syntex  and  the  cancelled 
pesticides. 

Differences  between  ^nHex  lYofiasal 
and  OtiMr  EPA  hogmB  Law^  for 
Organics.  Oaa  eammanlsr  qnmstinniid 
why  tha  maxinann  aUowaUs  waste 
concmtiatioas  for  die  "■yi'W  are  less 
than  ttie  Iseda  praposad  by  EPA  for  Oe 
expanded  Toxicity  Charadetistic  (see 
51  PR  21848^  )«BS  13^  198^  As  was 
diacHaesd  cetlier  witk  icspact  to  a 
similar  qpestien  about  Ike  «i»*«#*^e 
levela  far  aelsib  and  the  ^  toxcity 
characterialica  le«dk  ibe  Agency 
bettevea  it  ia  appropriate  tbat  the 
ddisting  oiteiia  be  man  eaoaervative 
than  the  hazardoas  waate 
charactoistiea. 

HcaMi-basad  Regalatoiy  Levels.  Otae 
commenter  on  tbe  proposed  axdasion 
for  the  cancelled  pesticides  pointed  out 
a  mneber  of  diffisfences  to  tbe  beehb- 
based  regulatory  levsla  need  for  tbe 
Syntex  and  eaaceBed  pestickles 
proposals.  The  coaunsnter  correctly 
attribated  ftese  differances  to  updates 
in  the  healtb-based  regidatory  levels 
and  requested  that  the  Syntex  exclusion 
be  finalized  using  the  revised  vahies.  bi 
Qirect  response  to  tnis  conanent.  tbe 
Agency  has  updated  tbe  bealtb4>ased 
regulatory  levels  to  ose  tbe  more  current 
and  apprt^ate  vahiea  for  fear 
constituents  of  concern,  specifically, 
choloroform.  1.2-dichloroetbane. 
dichloroemethane,  and  Z9,4,6- 
tetracMorophenoI.  Sligbt  modifications 
(due  to  the  apphcation  of  a  consistent 
policy  on  the  use  of  significant  figures) 
were  also  made  to  the  health-based 
regulatory  levels  for 
dibenz(ajt)antfaracene.  toluene.  2.4,5- 
tridilorophenol,  and  Z4.&- 
trichlorophenol.  The  references  for  the 
revised  mnnbera  are  available  in  the 
docket. 

One  commenter  stated  that  it  was 
impossible  to  comment  on  the 
acceptability  of  the  proposed  delisting 
levels  because  the  health-based 
regulatory  levels  were  not  pubUshed  in 
the  propoeaL  These  health-based 
regulatory  levels  were,  however,  placed 
in  the  docket  to  the  notice  and  were  thus 
available  for  review  to  substantiate  any 
comment  Although  the  Agency  believes 
that  availability  of  such  information  in 
the  docket  fuQy  complies  with 
appOcable  requirements  for  notice,  the 
Agency  intends  to  publish  such  numbers 
in  future  proposals. 

One  conunenter  elected  to  die 
Agency's  intention,  as  stated  in  the 


proposal,  to  add  new  constituents  to  the 
list  of  constituents  in  proposed 
Conditions  (4).  The  Agency  has  not 
added  any  additional  constihients  to  the 
list  in  coiidition  (5)  (proposed  condition 
(4)). 

Constituents  of  Concern.  One 
commenter  believed  that  the  proposal 
was  unclear  as  to  how  the  list  of 
constituents  required  to  be  analyzed  as 
a  condition  for  exclusi(m  was  developed 
since  the  list  did  not  exactiy  matdi  the 
combined  lists  in  Tables  1  and  2  of  die 
proposal.  The  Agency  notes  that 
benz(a)anthracene  was  tnadvertenUy 
omitted  in  Table  2  of  die  proposal.  Table 
2  presented  potential  products  of 
incomplete  combustion  and  other 
hazardous  constituents  of  concern 
identified  in  Table  4  of  the  1985 
proposed  exclusion  (see  50  FR  23725) 
and  should  have  included 
benz(a]anthracene.  Additionally,  as  was 
stated  in  the  Syntex  pn^xMsl,  a  number 
of  constituents  were  not  included  in  the 
condition  because  health-based 
'''   regulatory  levels  are  not  available 

In  response  to  a  comment  discussed 
earlier  which  stated  that  the  Agency 
should  consider  actual  health  effiects, 
the  Agency  has  eliminated  the  testing 
requirements  for  toluene.  2.3.4,6-tetra- 
chlorophenol  and  2.4.5-tricfalorophenol 
in  the  soHd  residues  since  the  nmnimnm 
allowable  treatment  residue 
concentrations  exceed  1.000  ppm.  As 
discussed  in  the  cancelled  pesticide 
proposal  (see  52  FR  7903).  die  Agency 
believes  that  it  is  hi^y  unlikely  that 
these  constituents  could  be  present  at 
such  high  levels  following  incinerati(m 
in  the  MIS.  This  conclusion  is  supported 
by  (1)  analytical  test  results  on  residues 
generated  previously  by  the  MIS  [see 
Tables  4  and  5.  50  FR  23725,  June  5, 1985 
and  additional  data  in  the  docket  to  this 
notice),  and  (2)  the  MIS's  demonstrated 
ability  to  achieve  99.9989  percent 
destruction  and  removal  efficiency 
PRE)  as  required  by  40  CFR 
264.343(a)(2). 

Calculation  of  Maximum  Allowable 
Residue  Concentrations.  One 
conmienter  requested  clarification  on 
how  the  Agency  calculated  the 
maximum  allowable  treatment 
concentrations.  While  this  information 
was  provided  in  the  proposal  and  in  the 
docket  to  the  proposal  die  process  used 
in  these  calculations  is  reiterated  here. 
The  msximum  allowable  concentrations 
represent  the  maximum  waste 
concentrations  which  could  be  managed 
in  the  reasonable  worst  case  scenario 
described  by  the  VHS  model  and  would 
not  exceed  die  Agency's  health-based 
regulatory  level  at  a  drinking  water  well 
(i.e..  compliance  point)  500  feet 


dovmgradient  from  the  hypothetical 
disposal  site.  The  mairimiiiii  allowable 
levels  were  back-calculated  from  die 
health-based  regulatory  levels  for  the 
constituents  of  concern  through  the  VHS 
and  OLM  models.  The  maximum 
expected  waste  volume  of  the  solid 
residues  was  used  to  determine  the 
aquifer  dilution  which  would  occur  as 
the  landfill  leachate  moved  through  the 
aquifer  to  the  compliance  point  The 
health-based  regulatory  levels  were 
divided  by  this  dilution  factor  to 
calculate  the  maximum  allowable 
leachate  concentrations  for  eadi  of  the 
constituents  of  concern.  These 
maximum  allowable  leachate 
concentrations  were  in  turn  used  in  tha 
OLM  (which  predicts  leachate 
concentrations  from  total  waste 
concentrations  and  constituent 
solubilities)  to  back-calculate  the 
maximum  allowable  soUd  waste 
concentration.  The  calculations  for  the 
maximum  allowable  wastewater 
concentrations  sssumed  that  the 
leachate  concentrations  would  be 
equivalent  to  the  total  wastewater 
concentrations,  that  is,  the  wastewater 
itself  would  be  introduced  direcdy  into 
the  aquifer. 

Revised  Condition 

As  a  result  of  the  comments  and 
factore  discussed  above,  die  condition 
has  been  modified: 

Condition  (5):  Syntex  most  generate,  prior 
to  diapoaal  of  residues,  verification  data  from 
each  ei^t  hour  run  for  each  treatment 
residue  (i.e.,  kiln  and  cyclone  ash.  separator 
sludge,  and  filtered  wastewater]  to 
demonstrate  that  the  mayimiim  allowable 
treatment  residue  concentrations  listed  below 
are  not  exceeded.  Samples  must  be  collected 
as  specified  in  Conditions  (2)  and  (3). 
Analyses  must  be  performed  according  to 
SW-e46  methodologies.  Any  solid  or  liquid 
residues  which  exceed  any  of  the  applicable 
levels  listed  below  must  be  retreated  to 
achieve  these  levels  or  must  be  disposed  in 
accordance  with  all  applicable  hazardous 
waste  regulations. 


—Continued 


Maximum  Allowable  Wastewater 
Concentrations  (ppm): 

Constiiuanis 

Sons' 

p<ni(i)<nffwao<n»— 

1x10—4 
4x10-5 

B«nzo<b)fluoranthana     ..     

2x10-4 

Chryatm. . 

0.07 
0.002 

U-Oichloroadiana 

lndano(1A3<d)pj«na _.„ 

»xio-e 

0X6 

0.06 

.     0.002 

1x10-4 

0.13 

ConsttluantB 


2.3.4.6-TatracWorophanol.. 
Tohiana _. 


2,4,S'Trichloii',niha>>ul . 
2,4,6-TricMoraphanol. 


Conoanka- 
lions' 


12 
120 
0.04 

48 
0.02 


'  Aaaumn  3.000,000  pounds  of 
t)a  oanaralad. 


Maximum  Allowable  SoUd  Treatment 
Residue  Concentrations  (i^m): 


ConaMuanis 

Conosnlni- 
Sons* 

Banz(a)anttiracane 

Barao(a)pyrane _...„__.__. 

Ctikwr^itftTh              

Ofysins                               

1.1 
0.43 

ia 

5.4 
170 

abanz(a,h)anthracana 

DieMoromaSMna 

0.063 
2.4 
4 1 

lndano(1 .2,3<4pyrana —        

330 

0J1 

1,2,4.S-Talract)loratMnzane 

720 
66 

3.S 

'Corraaponds  to  a  maximum 
cubic  yafds. 


voiuma  0(475 


V.  Condition  (6) — Dioxin  Analyses.  In 
response  to  public  comment  EPA  has 
made  several  modifications  to  proposed 
Condition  (5).  These  include:  Revised 
maximum  allowable  solid  treatment 
residue  concentrations  to  account  for 
the  revised  treatment  solids  waste 
volume,  use  of  Method  8290  instesd  of 
the  Region  VII  High  Resolution  Ga; 
Chromatography/High  Resolution  Mass 
Spectrometry  (HRGC/HRMS)  mediod 
for  dioxin  analysis,  and  specification  of 
practical  quantification  limits  (PQLs). 
These  modifications,  ss  well  as  other 
issues  of  concern  to  the  commentere,  are 
discussed  in  more  detail  in  the  following 
subsections. 

Differences  between  Syntex  Proposal 
and  1985  Exclusion.  One  commenter 
objected  to  the  inclusion  of  testing  for 
dioxin  because  it  is  inconsistent  with 
the  1965  exclusion  and  because  the 
commenter  did  not  beheve  these  levels 
were  accurate.  As  stated  earlier,  the 
conditional  testing  requirements  have 
been  added  to  verify  that  the  MIS  can 
treat  Syntax's  shidge  as  successfully  as 
the  petitioner  claims  it  can.  If  the 
petition  were  a  conventional  petition 
instead  of  an  upfront  jietition.  the 
conditional  testing  requirements  may 
not  have  been  needed.  One  commenter 
also  claimed  that  the  —mptiwfl 
conditions  were  too  ambigDous  to 
provide  notice  upon  which  to  comment. 
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Although  the  Agency  disagrees,  several 
minor  modifications  have  been  made  to 
Condition  (6)  to  clarify  the  condition. 

One  commenter  referenced  the  1985 
exclusion,  pointing  out  that  explicit 
limits  were  not  set  for  dioxin  at  that 
time,  and  that  the  Agency  should  be 
consistent  and  apply  similar  ^teria  to 
the  Syntex  petition.  As  stated  earlier  in 
the  Agency's  response  to  general 
comments,  the  Agency's  general 
approach  to  dioxin  and  that  of  the 
delisting  program  have  developed 
considerably  since  the  1985  exclusion 
was  promulgated,  and  the  1985 
exclusion  was  not  an  up&ont  exclusion. 
Quantitative  evaluation  criterion,  such 
as  the  OLM/VHS  modeling  approach, 
were  not  available  at  the  time  of  the 
1985  exclusion.  It  is,  therefore,  not 
appropriate  to  apply  the  same  criteria  to 
the  Syntex  petition  as  were  used  in  1985. 

One  commenter  noted  that  the  dioxin 
levels  in  the  proposal  are  significantly 
more  conservative  than  the  levels 
considered  in  the  1985  exclusion.  The 
commenter  further  noted  that  the 
Agency  indicated  in  1985  that  the  1985 
detection  limit  levels  for  dioxin  in  solids 
and  aqueous  media  were  not  of 
regulatory  concern,  even  though  lower 
levels  were  achievable.  In  1985,  the 
Agency  viewed  the  determination  of 
dioxins  by  HRGC/HRMS  as  an 
experimental  method.  The  Agency  now 
believes  that  the  better  detection  limits 
that  are  available  (see  discussion  below 
on  Method  8290).  and  the  more 
conservative  levels  proposed  for  this 
exclusion,  are  more  consistent  with  the 
Agency's  unit  cancer  risk  values  and 
with  the  evolution  of  its  reasonable 
worst  case  modeling  approach.  The. 
agency  also  believes  that  the  { 

development  of  a  more  conservative 
approach  is  a  reasonable  means  of 
ensuring  protection  of  human  health  and 
the  environment. 

One  commenter  submitted  a  catalog 
of  thermal  treatment  units  which  have 
treated  dioxin-contaminated  materials 
in  the  U.S.  and  claimed  that  few  of  these 
units  have  achieved  the  dioxin -delisting 
levels  specified  in  the  proposed 
exclusion.  The  Agency  has  examined 
the  commenter's  catalog  and  has 
concluded  that  the  referenced  thermal 
treatment  units  may  indeed  have 
actually  achieved  the  delisting  levels  of 
concern,  as  each  unit  achieved  non- 
detectable  levels  of  dioxin  in  their  ash. 
Without  more  information,  there  is  no 
means  to  know  whether  the  units  did  or 
did  not  achieve  the  delisting  levels. 
Notwithstanding,  the  Agency  notes  that 
in  some  cases  the  detection  limits 
achieved  were  equivalent  to  or  below 
the  PQLs  finalized  in  today's  exclusion. 


The  agency  also  notes  that  if  the  data 
presenting  detected  levels  of  TCDD  in 
the  1985  exclusion  from  the  then 
experimental  HRGC/HRMS  analysis 
were  re-evaluated  using  the  Delisting 
Program's  current  evaluation  criteria, 
the  detected  levels  of  2.3,7,8-TCDD  and 
TCDDs  in  the  1985  petitioned  residues 
would  have  fallen  below  current  levels 
of  concern.  Specifically,  Table  8  of  the 
proposal  for  the  1985  exclusion  (see  50 
FR  23727,  June  5. 1985)  presented 
uncertified  analytic  results  of  0.7  ppt  of 
2,3,7,8.-TCDD  and  ^6  ppt  of  TCDDs  in 
the  kiln  ash.  Using  the  "Toxicity 
Equivalent  Factors  currently  in  use  by 
EPA  and  presented  in  the  Syntex 
proposal  (Risk  Assessment  Fonmi, 
"Interim  Procedures  for  Estimating  Risk 
Associated  with  Exposure  to  Mixtures 
of  Chlorinated  Dibenzo-p-Dioxins  and 
Dibenzofurans  (CODs  and  CDFs)". 
October.  1986).  these  levels  are 
equivalent  to  0.72  ppt  TCDD  equivalents 
(0.7  ppt  +  (2.6  ppt  —  0.7  ppt)x(O.OOl)  = 
0.72  ppt).  Tliis  TCDD  equivalent  value, 
when  evaluated  in  the  OLM/VHS  model 
with  the  estimated  solids  volume  of  2.4 
million  pounds  for  the  1985  exclusion, 
results  in  a  compliance  point 
concentration  of  0.1  parts  per  quadrillion 
(ppq),  which  is  below  the  health-based 
regulatory  level  of  0.2  ppq.  Therefore, 
the  1985  exclusion,  if  reevaluated  today, 
would  pass  the  same  analysis  required 
for  the  Syntex  (and  for  the  cancelled 
pesticides)  petition. 

One  copmenter  expresses  confusion 
regarding  the  Agency's  discussion  of  the 
calcvdation  of  the  2.3,7,8-TCDD  toxicity 
equivalent  on  p.  33444  of  the  proposed 
rule.  The  sentence  of  concern  to  the 
commenter  should  have  read  "The 
toxicity  equivalent  levels  are  calculated 
by  multiplying  the  factors  listed  below 
by  any  detected  levels  of  tetra-.  penta-, 
or  hexachlorodibenzo-p-dioxin  or  -furan 
and  summing  the  values  for  comparison 
to  the  equivalent  levels  set  in  Condition 
(5)."  The  underlined  text  was 
inadvertently  omitted  in  the  proposal. 

Health  Based  Regulatory  Levels  and 
Differences  between  Syntex  Proposal 
and  Other  EPA  Program  Levels  for 
Dioxin.  One  commenter  noted  that  the 
levels  of  concern  in  the  proposed 
exclusion  are  higher  than  standards 
proposed  by  the  State  of  Missouri  and 
that  the  higher  levels  proposed  by  EPA 
may  thus  have  adverse  impacts  on  Rih 
and  wildlife  resources.  While  the 
commenter  did  not  identify  specific 
constituents  of  concern  or  standards 
from  the  State  of  Missouri,  the  Agency 
assumes  that  the  commenter  was 
referring  to  the  State's  zero  discharge 
criteria  lor  dioxin  under  the  National 
Pollution  Discharge  Elimination  System 


(NPDES)  program.  The  Agency  believes 
that  the  level  of  concern  finalized  in 
today's  rule  of  0.002  ppt  of  2.3.7,8-TCDD 
equivalents  in  the  petitioned 
wastewater  is  not  of  concern  because 
the  finite  volume  of  wastewater  to  be 
generated  would  be  subject  to 
significant  in-stream  dilution  which 
would  occur  if  the  waste  were 
discharged  directly.  The  Agency  notes, 
however,  that  petitioners  who 
successfully  petition  the  EPA  for  an 
exclusion  for  their  wastes  are  still 
responsible  for  compliance  with  any 
more  stringent  state  and  local 
regulations  which  may  be  applicable. 

In  contrast  as  stated  above,  several 
commenters  objected  to  the  proposed 
dioxin  delisting  levels  as  being 
unreasonably  low  in  light  of  the  Center 
for  Disease  Control  (CDC)  level  of  1  ppb 
for  residential  soils.  Another  commenter 
stated  that  the  proposed  delisting  levels 
for  dioxin  are  far  more  restrictive  than 
the  levels  currently  used  in  Missouri 
(i.e.,  the  CEHD's  1  ppb  level)  to  designate 
residential  properties  as  "dioxin  sites". 
This  commenter  believes  that,  if  the 
CDC  level  is  in  fact  correct,  other 
property  where  potential  exposure  to 
the  public  would  be  equal  to  or  less  than 
exposure  for  residential  use  should  be 
"delisted"  at  2,3.7.8-TCDD  levels  below 
1  ppb.  One  commenter  believes  that  the 
proposed  delisting  level  of  0.5  ppt  for 
solids  is  unnecessary  to  protect  the 
public  health  and  that  the  decrease  in 
risk  between  1  ppb  and  0.5  ppt  will  be 
very  small  and  difiicult  to  quantify. 

As  discussed  earlier,  the  Agency 
believes  that  the  CDC  and  VHS  model 
approaches  result  in  similar  levels  of 
concern  when  equivalent  health-based 
levels  are  used  as  the  basis  for  the 
analyses.  The  Agency  believes  that 
reasonable  worst  case  assumptions, 
including  the  use  of  conservative  health- 
based  levels,  are  appropriate  in 
establishing  protective  delisting  levels 
for  this  exclusion. 

One  commenter  challenged  the 
Agency's  unit  cancer  risk  value  used  to 
derive  the  dioxin  health-based 
regiilatory  level  for  the  VHS  model 
groundwater  exposure  scenario  in  this 
exclusion.  The  Agency  acknowledges 
that  the  value  used  is  conservative,  but 
continues  to  believe  that  this 
conservative  unit  cancer  risk  value  is 
appropriate  for  the  purposes  of  this 
delisting  evaluation.  The  Agency's  full 
response  to  these  comments  is  available 
in  the  docket  to  this  rule  (see  "Response 
to  Public  Comments  on  Health-Based 
Levels  Used  in  the  Syntex  Proposed 
Exclusion",  April  1988). 

Maximiun  Allowable  Dioxin 
Treatment  Residue  Concentrations. 
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Some  commenters  on  the  Syntex 
proposal  expressed  confusion  about  the 
presentation  of  the  dioxin  delisting 
levels  and  the  discussion  of  the 
detection  limits.  A  number  of 
commenters  were  concerned  that  the 
Agency  was  requiring  that  the  petitioner 
achieve  detection  limits  that  are  as  low 
as  the  delisting  levels.  As  stated  in  the 
Syntex  proposal,  the  Agency  recognizes 
that  analytic  results  at  the  delisting 
levels  are  not  currently  achievable  using 
available  technology  and  rather 
intended  that  the  petitioner  use  the  best 
available  analytioal  method.  Further 
discussion  on  detection  limits  is 
presented  later  in  this  section. 

The  revised  maximum  allowable  solid 
treatment  residues  concentration  is  5 
ppt  due  to  the  revised  solid  residue 
volimie. 

Required  HRGC/HRMS  Method.  One 
commenter  stated  that  the  Agency 
should  only  require  the  petitioner  to  use 
Method  8280,  which  is  a  high  resolution 
gas  chromatography,  low  resolution 
mass  spectromeby  (HRGC/UIMS) 
method,  since  the  Agency  granted  an 
exclusion  for  the  1985  petition  on  the 
basis  of  Method  8280  results.  The 
conunenter  stated  that  it  is  arlHtrary  of 
the  Agency  to  require  HRGC/HRMS 
analysis  now  when  HRGC/LRMS  was 
adequate  before.  Although  the  Agency 
stated  in  1985  that  "in  evaluating  the 
detection  limits  set  for  Idfai  ash,  CHEAP 
media,  and  other  solids  for  the  CDDs 
and  CDFs.  the  Agency  does  not  consider 
these  levels  to  be  of  concern",  this 
statement  and  the  means  by  which  the 
Agency  evaluated  concerns  reflected  the 
technological  limits  on  abilities  to  detect 
constititents.  Given  tiie  levels  of  concern 
predicted  by  the  delisting  modeling 
tools,  EPA  believes  that  the  petitioned 
residues  should  be  analyzed  by  the  best 
available  method  which  achieves 
practical  quantitation  limits  which  are 
as  close  as  possible  to  the  delisting 
levels.  The  modeling  tools  used  to 
determine  tiie  ma:dmam  allowable 
treatment  residue  concentrations  were 
not  available  at  the  time  of  the  1985 
exclusion.  In  addition,  HRGC/HRMS 
methods  were  experimental  technology 
at  that  time  and  no  sufficiently  refined 
and  established  for  routine  use.  Given 
the  current  availat^ty  of  the  delisting 
modeling  tools  which  predict  that  low 
levels  of  dioxin  may  be  of  concern,  and 
the  availability  of  HRGC/HRMS 
analysis,  the  Agency  believes  tiiat  H  is 
appropriate  to  make  improvements  in 
the  methodology  used  in  1985  in  order  to 
develop  environmentally  and 
technically  responsible  exclusions. 

The  Syntex  proposal  sUted  tiiat  the 
Region  VD  HRGC/HRMS  analytical 


method  would  be  used  when  analyzing 
the  petitioned  residues  for  dioxin.  As 
previously  noted,  subsequent  to  the 
publication  of  the  Syntex  proposal  the 
Agency  proposed  and  granted  an 
exclusion  for  the  residues  from  the 
incineration  of  dioxin-contaminated 
cancelled  pesticides.  Very  similar 
comments  were  received  on  the  two 
proposed  exclusions  and  on  the 
analytical  method  for  detecting  dioxin, 
many  from  the  same  commenter 
(Syntex).  In  preparing  responses  to  these 
comments,  the  Agency's  approach  to 
upfront  exclusions  has  been  refined. 
Subsequentiy  the  Agency  has 
determined  to  modify  Syntex's  exclusion 
to  require  use  of  Method  8290  (which  is 
very  similar  to  tiie  Region  VII  HRGC/ 
HRMS  metiiod).  Method  8290.  as 
described  in  the  cancelled  pesticides 
proposed  and  final  exclusion,  has  been 
subjected  to  a  rigorous  development  and 
single  laboratory  validation  process  by 
tiie  EPA  Office  of  Solid  Waste  (OSW) 
and  the  Envinmmental  Monitoring  and 
Systems  Laboratory  in  Las  Vegas 
(EMSL/LV).  A  fiill  description  of  the 
method  is  available  in  the  docket  to  this 
notice. 

One  commenter  protested  the 
Agency's  proposed  requirement  that  a 
HRGC/HRMS  metiiod  be  used  to 
analyze  the  residues  for  dioxin.  The 
commenter  objected  to  the  use  of  a 
method  which  is  complex,  costly,  has 
not  been  subject  to  general  notice  and 
comment  through  rule-making,  and  is 
not  in  final  form.  The  commenter  further 
stated  that  laboratories  are 
inexperienced  in  detecting  dioxin 
homologs  other  than  the  2.3.7.8-TCDD 
homolog.  As  stated  in  the  cancelled 
pesticides  proposal  and  further 
discussed  in  the  cancelled  pesticides 
final  rule.  Method  8290  has  been 
subjected  to  single  laboratory  validation 
(see  ORD  Publication  EPA  800/4-86-004. 
"Protocol  for  die  Analysis  of  2.37.8- 
Tetrachlorodibenzo-p-dioxin  by  High 
Resolution  Gas  Chromatography /High 
Resolution  Mass  Spectrometry". 
January,  1966).  HRGC/HRMS  analysis 
has  been  available  for  several  yean, 
and  while  it  is  a  sophisticated  method,  it 
is  no  longer  an  experimental  procedure. 
Contrary  to  the  commenter's  concerns,  a 
number  of  Agency  and  commercial 
laboratories  have  participated  in  the 
development  of  this  method  and  are 
skilled  in  the  detection  of  a  variety  of 
dioxin  and  furan  homologs.  As 
described  above,  EPA  is  using  Method 
8200  in  response  to  challenges  to  the  use 
of  tiie  Region  VD  HRGC/HRMS  metiiod 
EPA  has  received  comment  on  the 
operation  and  use  of  Method  8290  on  the 
cancelled  pesticides  proposal  Further, 


SW-846  methods  can  be  used  as 
regulatory  requirements  in  delistings  by 
incorporation  into  actual  rulemakings. 
This  was  proposed  to  be  done  for  the 
Region  VII  method,  and  is  being  done 
for  Method  8290  in  response  to  the 
challenges  to  the  Region  Vn  method 

The  commenter  also  expressed 
concern  with  the  ambiguity  associated 
with  the  Agency's  stated  intent  to 
evaluate  analytical  data  to  ascertain 
whether  the  analytical  methods  have 
been  conducted  properly.  The  Agency's 
evaluation  of  the  sufficiency  of  chemical 
analyses  is  multifaceted  and  readers  are 
referred  to  SW-846  and  the  written 
protocol  for  individual  methods  for 
further  discussion  of  quality  asssurance 
procedures.  Generally,  the  Agency 
considers  the  results  of  accuracy  and 
precision  QA/QC  data  as  measures  of 
the  usefulness  of  analytical  results. 

One  commenter  expressed  confusion 
regarding  the  Agency's  evaluation  of 
detected  homologs  at  levels  below  the 
maximum  allowable  treatment  residue 
concentrations.  In  response,  aH  detected 
homologs  will  be  included  in  the 
calculation  of  the  23.7,8-TCDD  toxic 
equivalent  concentratior,  regardless  of 
whether  the  individual  homolog  is 
detected  above  or  below  the  applicable 
maximum  allowable  concentration  for 
2,3.7,8-TCDD  equivalents  listed  in 
Condition  (6). 

One  commenter  recommended  that 
toluene  be  used  instead  of  benzene  in 
the  extraction  phase  of  the  analysis.  As 
presented  in  the  protocol  for  Method 
8290,  toluene  is  an  acceptable  extraction 
solvent  for  soil  matrices  and  thus  can  be 
used  in  the  analysis. 

The  Agency  acknowledges  that  there 
are  complications  associated  %vith  the 
use  of  HRGC/HI^4S  metiiods. 
Nevertheless,  the  Agency  is  responsible 
for  choosing  an  analytical  method  which 
is  best  suited  for  measuring  the  potential 
hazardousness  of  the  Syntex 
incineration  residues,  not  the  method 
which  is  most  convenient  and 
inexpensive.  Given  the  need  for  high 
analytical  sensitivity  to  assure  careful 
analyses  of  residue  constituents,  the 
Agency  has  selected  Method  8290. 
Additionally,  the  Agency  notes  that 
there  are  a  number  of  laboratories 
which  are  familiar  with  and  experienced 
in  the  conduct  of  Method  8290  and 
therefore  would  know  how  to  evaluate 
dioxin  homologs  properly  and  whether 
the  method  was  properly  being 
implemented  Many  of  these 
laboratories  participated  in  the 
development  of  the  method  and  should 
be  able  to  provide  analytical  services 
with  a  minimal  turn-around  and 
adequate  quality  control 
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Practical  Quantitation  Limits  (PQLs). 
Several  commenters  objected  to  the 
detection  limits  specified  in  the 
proposal,  claiming  that  they  could  not  be 
achieved.  Further,  one  commenter 
objected  to  the  use  of  these  levels  and 
the  HRGC/HRMS  approach  because  it 
would  produce  false  positive  results.  To 
further  clarify  proposed  Condition  (5)  in 
response  to  these  comments,  EPA  is 
specifying  in  Condition  (6)  that  the 
petitioner  actiieve  certain  practical 
quantitation  limits  (PQLs)  when 
analyzing  the  petitioned  residues  for 
dioxin.  Several  commenters  suggested 
that  routinely  achievable  detection 
limits  (i.e..  I'QLs)  be  specified  in  the 
exclusion.  EPA  oirrently  believes  that 
laboratories  that  are  performing  Method 
8290  on  incineration  matrices  (which  are 
fairly  free  of  interferences)  should  be 
able  to  achieve  PQLs  of  15  ppt  for  solids 
and  120  ppq  for  wastewaters.  The 
Agency  will  require  these  PQLs  as  the 
maximum  acceptable  PQL.S.  As 
discussed  previously  in  the  cancelled 
pesticides  proposal  and  final  rule,  EPA 
will  specify  in  exclusions  involving 
dioxin  that  petitioners  provide  PQL.S 
rather  than  minimum  detection  limits 
(MDL)  for  the  following  reasons: 

•  PQLs  provide  a  reasonable  degree 
of  certainty  that  true  values,  rather  than 
false  negatives  (or  false  positives),  are 
presented.  (If  the  true  sample 
concentration  is  equal  to  the  MDL,  the 
analytical  results  will  not  be 
quantitative,  i.e,  will  be  reported  as 
"less  than  the  MDL"  on  about  50  percent 
of  all  analyses.) 

•  The  PQL  takes  into  account  a 
number  of  factors  that  are  generally 
difficult  to  control  and  that  contribute  to 
the  uncertainty  associated  with  the 
MDL,  such  as  high  background  levels, 
significant  matrix  interference,  and 
operator  and  instrument  variability. 
PQLs  therefore  provide  a  greater  degree 
of  certainty  as  to  the  actual  constituent 
concentrations. 

Other  examples  of  instances  where 
the  Agency  suggests  the  use  of  PQLs  or 
is  proposing  to  establish  PQLs  (rather 
than  MDLs]  include  a  proposed 
rulemaldng  for  setting  PQLs  for  volatile 
organic  contaminants  in  drinking  water 
(see  50  PR  40902,  November  13, 1985)  as 
well  as  SW-846  Methods  8240  and  8270 
for  gas  chromatography/mass 
spectrometry  (GC/MS)  measurements  of 
organic  contaminants. 

PQLs  are  usually  determined  through 
.  interlaboratory  studies  of  the  analytical 
methods.  In  the  absence  of  rigorous 
interlaboratory  studies,  the  Agency  has 
estimated  PQLs  to  be  from 
approximately  3  to  10  times  the  MDL 
Based  on  data  submitted  by  a  number  of 
EPA  laboratories  which  have  routinely 


conducted  Method  8290,  the  MDL  for 
2,3,7,8-TCDD  is  generally  below  5  ppt 
for  solids  and  40  ppq  for  wastewaters. 
Using  a  factor  of  three  to  determine  the 
resultant  PQL,  most  highly  qualified 
laboratories  should  be  able  to  achieve 
PQLs  for  2,3,7,8-TCDD  of  15  ppt  for 
solids  and  120  ppq  for  wastewaters.  The 
Agency  believes  these  PQLs  are  also 
appropriate  for  all  tetra-  and 
pentachlorinated  dibenzo-p-dioxins  and 
dibenzofurans  (TCDFs  and  PeCDFs), 
while  PQLs  for  the  hexachlorinated 
homologs  (HxCCDs  and  HxCDFs) 
should  be  37  ppt  for  solids  and  300  ppq 
for  wastewaters.  The  basis  for  the  use  of 
these  low  PQLs  for  dioxin  is  that  the 
petitioned  residues  to  be  analyzed  will 
be  relatively  free  of  interferences  due  to 
the  incineration  process. 

Revised  Condition 

In  response  to  public  comment,  the 
condition  has  been  modified  as  follows: 

Condition  (6):  Syntex  must  generate,  prior 
to  disposal  of  residues,  verification  data  from 
each  eight  hour  run  for  each  treatment 
residue  (I.e.,  kiln  and  cyclone  ash,  separator 
sludge,  and  filtered  wastewater)  to 
demonstrate  that  the  residues  do  not  contain 
tetra-,  p6nta-,  or  hexachlorodibenzo-  p- 
dioxins  or  furans  at  levels  of  regulatory 
concern.  Samples  must  be  collected  as 
specified  in  Conditions  (2)  and  (3).  The  TCOD 
equivalent  levels  must  be  less  than  2  ppq  for 
the  wastewaters  and  less  than  5  ppt  for  die 
solid  treatment  residues.  Any  residues  with  a 
detected  dioxins  or  furans  in  excess  of  these 
levels  must  be  retreated  or  must  be  disposed 
as  acutely  hazardous.  Method  8290,  a  high 
resolution  gas  chromatography  and  high 
resolution  mass  spectroscopy  (HRGC/HRMS) 
analytical  method,  must  be  used.  For  tetra- 
and  pentachlorinated  dioxin  and  furan 
homologs,  the  maximum  practical 
quantitation  limit  must  not  exceed  15  ppt  for 
solids  and  120  ppq  for  wastewaters.  For 
hexachlorinated  dioxin  and  furan  homologs, 
the  maximum  practical  quantitation  limit 
must  not  exceed  37  ppt  for  solids  and  300  ppq 
for  wastewaters. 

vL  Condition  (7) — Termination 
Provision  and  Data  Submittal 
Requirements.  Several  commenters 
approved  of  the  concept  of  termination 
of  the  verification  testing  after  an 
appropriate  demonstration.  One 
commenter  suggestd  that  the  Agency 
develop  a  statistical  approach  to 
determine  the  appropriate  time  to  stop 
testing.  The  Agncy  agrees  that  upfront 
exclusions  for  certain  wastes 
(specifically,  wastes  that  are  variable) 
may  require  a  different  type  of 
termination  provision  since  analytical 
data  firom  four  consecutive  batches  may 
not  be  representative  of  constituent 
variability  within  the  total  waste 
volume.  Syntex,  hdwever,  made  an 
adequate  demonstration  that  the 
untreated  sludge  is  uniform  and  the 


Agency  therefore  determined  that  the 
minimum  number  of  samples  specified 
in  40  CFR  260.22(h)  (i.e.,  four)  would  be 
adequate  to  support  the  termination 
provision  with  the  cavet  that  the  four 
samples  (of  each  residue)  be  taken  from 
consecutive  batches  and  all  samples 
pass  the  delisting  criteria. 

In  response  to  public  conmient, 
proposed  Condition  (6)  has  been 
modified  to  include  the  termination 
language  which  was  originally 
incorporated  as  part  of  proposed 
Conditions  (4)  and  (5),  and  to  apply  to 
Conditions  (2),  (3),  and  (4)  (which 
discuss  testing  requirements  for  the  EP 
toxic  metals,  nickel,  and  cyanide  and 
have  been  modified  and  added),  to 
provide  for  termination  upon 
demonstration  of  four  consecutive  clean 
batches.  While  Syntex  has  not 
substantiated  the  abuse  of  these  metals 
and  cyanide  in  the  waste  to  be 
incinerated,  the  Agency  believes  that 
the  verification  testing  required  will  be 
adequate  to  insure  that  the  incineration 
residues  will  not  contain  hazardous 
levels  of  these  substances.  If  hazardous 
levels  are  in  fact  detected,  continuous 
testing  would  be  necessary  and  all 
hazardous  batches  would  need  to  be 
retreated  or  disposed  in  accordance 
with  Subtitle  C. 
Revised  Condition 

Condition  (7):  (A)  The  test  data  from 
Conditions  (1),  (2),  (3),  (4),  (5)  and  (6)  must  be 
kept  on  file  by  Syntex  for  inspection  purposes 
and  must  be  compiled,  summarized,  and 
submitted  to  the  Section  Chief,  Variances 
Section,  PSPD/OSW  (WH-BSS),  US  EPA.  401 
M  Street,  S.W.,  Washington,  D.C.  20400  by 
certified  mall  on  a  monthly  basis  and  when 
the  treatment  of  the  lagoon  sludge  is 
concluded.  All  data  submitted  will  be  placed 
in  the  RCRA  docket. 

(B)  The  testing  requirements  for  Conditions 
(2),  (3),  (4),  (5),  and  (8)  will  continue  until 
Syntex  provides  the  Section  Chief,  Variances 
Section,  with  the  results  of  four  consecutive 
batch  analyses  for  the  petitioned  wastes, 
none  of  which  exceed  the  maximum 
allowable  treatment  residue  concentrations 
listed  in  these  conditions  and  the  Section 
Chief,  Variances  Section,  notifies  Syntex  that 
the  conditions  have  been  lifted. 

vii.  Condition  (8)— Certification 
Provisions,  No  comments  were  received 
on  proposed  Condition  (7)  and  no 
modifications  were  made  except  to 
renumber  it  as  Condition  (8). 

3.  Final  Agency  Decision 

For  the  reasons  stated  in  the  proposal, 
the  Agency  believes  thpt  the 
incineration  residues  fix)m  the  treatment 
of  the  Syntex  lagoon  sludge,  when 
subject  to  the  verification  testing 
requirements  specified  in  the  exclusion, 
should  be  removed  from  hazardous 


waste  control.  The  Agency,  therefore,  is 
granting  a  conditional  final  exclusion  to 
Syntex  Agribusiness,  Inc.  for  the 
incineration  residues  generated  itonx  the 
treatment  of  lagoon  sludge  from 
Syntex's  Spring^eld,  Missouri  site  in  the 
0>A  Mobile  Incineration  System.  These 
wastes  are  listed  as  EPA  Hazardous 
Waste  No.  F020  and  will  be  generated  at 
the  Denney  Farm  site  in  McDowell, 
Missouri.  The  exclusion  remains  in 
effect  unless  the  wastes  or  waste 
volumes  vary  from  those  described  in 
the  petition,  proposal,  and  this  notice. 
The  facility  wotdd  require  a  new 
exclusion  if  the  treatment  process  is 
altered,  and  accordingly  would  need  to 
file  a  new  petition.  The  facility  must 
treat  any  such  wastes  as  hazudous 
unless  and  until  a  new  exclusion  is 
granted. 

Although  management  of  the  wastes 
covered  by  this  petition  is  relieved  from 
Subtitle  C  jurisdiction,  the  generator  of  a 
delisted  waste  must  either  treat  or 
dispose  of  the  waste  in  an  on-site 
facility,  or  ensure  that  the  waste  is 
delivered  to  an  off-site  storage, 
treatment,  or  disposal  facility,  either  of 
which  is  permitted,  licensed,  or 
registered  by  a  State  to  manage 
municipal  or  industrial  solid  waste. 
Alternatively,  the  delisted  waste  may  be 
delivered  to  a  facility  that  beneficially 
uses  or  reuses,  or  legitimately  recycles 
or  reclaims  the  waste,  or  treats  the 
waste  prior  to  such  beneficial  use,  reuse, 
recycling,  or  reclamation. 

m.  Effective  Date 

This  rule  is  effective  immediately.  The 
Hazardous  and  Solid  Waste 
Amendments  of  1984  amended  section 
3010  of  RCRA  to  allow  rules  to  become 
effective  in  less  than  6  months  when  the 
regulated  community  does  not  need  the 
6-month  period  to  come  into  compliance. 
That  is  the  case  here  because  this  rule 
reduces,  rather  than  increases,  the 
existing  requirements  for  persons 
generating  hazardous  wastes.  In  light  of 
the  uimecessary  hardship  and  expense 


which  would  be  imposed  on  this 
petitioner  by  an  effective  date  6  months 
after  promulgation  and  the  fact  that  a  6- 
month  deadline  is  not  necessary  to 
achieve  the  purpose  of  Section  3010, 
EPA  beUeves  that  this  rule  should  be 
effective  immediately.  These  reasons 
also  provide  a  basis  for  making  this  rule 
effective  immediately  under  the 
Administrative  Procedure  Act.  pursuant 
to  5  U.S.C.  553(d). 

IV.  Limited  Effect  of  Federal  Exclusion 

The  final  exclusion  being  granted 
today  is  being  issued  under  the  Federal 
(RCRA)  delisting  program.  States, 
however,  are  allowed  to  impose  their 
own,  non-RCRA,  regulaory  requirements 
that  are  more  stringent  than  EPA's. 
pursuant  to  section  3009  of  RCRA.  These 
more  stringent  requirements  may 
include  a  provision  which  prohibits  a 
Federally  issued  exclixsion  from  taking 
effect  in  the  State.  Since  a  petitioner's 
waste  may  be  regulated  under  a  dual 
system  (i.e.,  both  Federal  (RCRA)  and 
State  (non-RCRA)  programs),  petitioners 
are  urged  to  contact  their  State 
regulatory  authority  to  determine  the 
current  status  of  their  wastes  under 
State  law. 

V.  Regulatory  Impact 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  regulation  is 
"major"  and  therefore  subject  to  the 
requirements  of  a  Regulatory  Impact 
Analysis.  This  rule  to  grant  an  exclusion 
is  not  major  since  its  effect  is  to  reduce 
the  overall  costs  and  economic  impact 
of  EPA's  hazardous  waste  management 
regulations.  This  reduction  is  achieved 
by  excluding  wastes  generated  at  a 
specific  facility  from  EPA's  lists  of 
hazardous  wastes,  thereby  enabling  the 
facility  to  treat  its  waste  as 
nonhazardous.  There  is  no  additional 
economic  impact  therefore,  due  to 
today's  rule. 

VI.  Regulatory  Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 


Act,  5  U.S.C.  601-612.  whenever  an 
Agency  is  required  to  publish  a  general 

notice  of  rulemaking  for  any  proposed  or 
final  rule,  it  must  prepare  and  make 
available  for  public  comment  a 
regulatory  flexibility  analysis  which 
describes  the  impact  of  the  rule  on  small 
entities  [ie.,  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions).  The  Administrator  may 
certify,  however,  that  the  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  amendment  will  not  have  an 
adverse  economic  impact  on  small 
entities  since  its  effect  will  be  to  reduce 
the  overall  costs  of  EPA's  hazardous 
waste  regiilations  and  is  limited  to  one 
facility.  Accordingly,  I  hereby  certify 
that  this  regulation  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  regulation,  therefore,  does  not 
require  a  regulatory  flexibilify  analysis. 

List  of  Subjects  in  40  CFR  Part  261 

Hazardous  materials.  Waste  ■ 
treatment  and  disposal.  Recycling. 

Date:  May  26, 1988. 
Jeffery  Denit. 

Deputy  Director,  Office  of  Solid  Waste. 

For  the  reasons  set  out  in  the 
preamble,  40  CFR  Part  261  is  amended 
as  follows: 

PART  261— IDENTIFICATION  AND 
USTINQ  OF  HAZARDOUS  WASTE 

1.  The  authority  citation  for  Part  261 
continues  to  read  as  follows: 

Authority:  Sees.  1006,  2002(a),  3001.  and 
3002  of  the  Solid  Waste  Disposal  Act,  as 
amended  by  the  Resource  Conservation  and 
Recovery  Act  of  1976,  as  amended  (42  U.S.C. 
8805.  8912(a),  8821,  and  8822). 

2.  In  Appendix  DC  add  the  following 
waste  stream  in  alphabetical  order  to 
Table  1  as  indicated: 


Appendix  IX— Wastes  Excluded  Under  §§260.20  and  260.22 


Tabi^  1— Wastes  Exci^oeo  From  Non-Specific  Sources 


FaciHIy 


Address 


Waste  descriptiofi 


Syntex  Agribusiness Springfield,  MO.. 


Kiln  ash,  cyclone  ash,  separator  sludge,  and  filtered  wastewater  (except  spent  activlated  carbon)  (EPA 
Hazardous  Waste  No.  F020  generated  during  the  treatment  of  wastewater  treatment  sludge  t>y  the 
EPA's  Mobile  Incineralion  System  at  the  Denney  Farm  Site  in  McOoweN,  Missouri  after  June  2, 1968,  so 
tongas: 

(1)  The  incinerator  is  monitored  continuously  and  is  in  compliance  with  operating  permit  conditions. 
Should  the  incinerator  fail  to  comply  with  the  permit  condttions  relevant  to  the  mechanical  operation 
o(  the  incinerator,  Syntex  must  test  the  residues  generated  during  the  run  when  the  failure  occun«d 
accontng  lo  the  requtrements  of  Conditions  (2)  through  (6),  regardless  of  whether  or  not  the 
demonstration  in  Condition  (7)  has  t>een  made. 


2011B 
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FadRy 


(2)  Four  grab  irnitfim  ol  wiiHwIm  mwt  be  composited  kom  ttw  mIuhw  o(  Marad  waalawater 
ooNkM  allvMch  aighi  hour  nn  titi,  prior  to  dtaponi  Hw  oompnMs  MniptninMl  iw  WMdyaMl  lor 
ttw  EP  toaoc  iMMi,  nUul.  and  cyanidOL  N  aiaanic.  ctwaiiMm.  fmd.  and  ilMr  EP  laachata  taal 
raauRa  woaad  0.S1  ppm;  barium  towaia  aanaad  12  ppnc  caifcnium  and  aalanium  lavais  axoead  0.12 
ppm;  marcuy  lawala  anoaad  0.02  ppnii  nicfcal  lavala  aoccaad  S.1  ppmi  or  Qfwilda  Iprati  aitooad  2.4 
ppni,  tNa  wMlMMiar  maal  ba  ralreatad  to  acWava  Siaaa  taMala  or  mual  ba  dtapoaad  in  aoconJanoa 
anal  aa  appacana  naiawioua  waaw  raguanona.  Mtaiyaaa  aaiai  oa  panonnao  aooorany  a>  ?ww  o^o 


(3)  One  grab  sample  must  be  taken  from  each  dnim  o(  Win  and  cydona  aah  genaratad  during  each 
al|^  hour  run;  aH  griba  ooSactad  during  a  gMm  eight  hour  run  muat  than  tM  composMad  to  form  orta 
composite  sample.  A  composite  sample  of  tour  grri>  samplee  of  tie  aaparatw  sludge  must  be 
odedsd  at  the  end  of  each  eight  hour  rurt  Prior  to  the  dtapoeal  of  Sie  raslduaa  from  each  el^4  hour 
nM,  an  EP  leaohata  tael  muat  ba  performed  on  these  oomposHs  saraplae  and  the  leachala  analyzed 
for  the  EP  tonic  metals,  niclial.  and  cyanide  (uaing  a  dMaed  water  sHtoaclian  for  Ihe  cywlde 
extractnn)  to  demonstrate  ihal  the  follovring  maximum  aNoanbla  treatment  residue  concenSaKoiis 
Istsd  bslow  are  not  exceeded.  Ana^fsee  must  be  performed  accortflng  to  SWr446  meeiodologMS. 
Any  rsslAise  wfdch  saoeed  sny  of  the  Iwsis  Isted  below  must  be  labasted  to  achieve  these  levels  or 
muet  be  dspossd  in  acconfanca  with  sS  apptcable  hazaidoua  waste  regulallona. 

Maximum  ASowable  SoUds  Treatment  Residuo  EP  Leachate  Concanlrations  (mg/IJ 
Arsenic— 1.6 
Barium-32 
Cedmlum— 0.32 
Ctvoffiiunv^l  .6 
Lead— 1.6 
Marcuy— 0065 
Nicke^ie 
Selenium— 0.32 
Si^er— 1.6 
Cyand»-6.5 

(4)— if  Syntax  slabiRzes  any  of  the  kiln  and  cyclone  ash  or  sepsrator  shidge,  a  f*orllai«d  oement-lype 
stabifaation  prooeaa  must  tw  used  and  Syntex  must  coUect  a  compoaits  sample  of  four  grab  samples 
from  each  batch  of  stabilized  waste.  An  MEP  leachate  test  must  be  performed  on  these  compoeite 
samplas  and  the  leachate  analyzed  for  the  EP  toxic  metals,  nickel,  and  cyanide  (using  a  dbtHed 
water  extraction  lor  the  cyanide  leachate  analysis)  to  denmisaale  thai  the  maidmum  igowabla 
treatment  residue  concentrations  Hsted  in  CondWon  (3)  are  not  ewceadad  during  any  nm  of  tite  MEP 
eKkaeaon.  Analysss  muat  be  performad  aocordfcig  to  SW-846  maSMdolegies.  Any  rseUues  wNch 
aweeed  any  of  the  levels  isted  in  CondWon  (3)  must  be  retreated  to  acWawa  thaae  levels  or  must  be 
rthpoesd  in  accordance  with  all  appinabkt  hazardous  waate  ragulatkins.  (N  the  reifclues  are  stabilized, 
the  anafysss  rsqulred  In  this  condRton  supercede  the  anaiyaes  rsquirsd  In  CondHton  (3).) 

(5)  SynSSK  muat  generate,  prior  to  dhposal  of  residuee,  variflcalion  data  tram  each  eigM  hour  njn  from 
each  Iraaanant  residue  (/:«.,  kgn  and  cyclone  ash,  separator  skidga,  and  fHtrad  waslswatsr)  to 
demonsfcata  ttiat  the  meidmum  aNowable  Ireatmem  residue  ooncenlratkxw  Isted  bek>w  are  not 
exceeded.  Samples  must  be  collected  as  specified  in  CondMons  (2)  and  (3).  Analyses  must  be 
performed  aocordkig  to  SW-846  mettxxlotogles.  Any  solid  or  Nqud  residues  wMch  exceed  any  of  the 
levsts  Med  below  must  be  retreated  to  achieve  these  levels  or  must  be  dhposed  in  accordance  «rith 
SuMMeCofRCRA. 

Maximum  AllowaMe  Wastewater  CorKssnirations  (ppm): 
Benz(a)anthraoene— 1 X  10~4 
Benzo(a)pyrene— 4x  10~S 
Benzo(b)fluorsnlhsne— 2x  10~4 
Chknoterm   0.07 
Chryaan»  e:00g 
Oibsnz(a.h)anlhraoene-0x  10-6 
1 ,2-Oichtoroe(hane-0.06 
Oichloromethane— 0.06 
lndeno(1.Z3-cd)pyrene   0.002 
Potychtorinaled  biphenyls— 1 X 10-4 

2.3.4.6-Tetrachkxophenot-12    , 
Tokiene— 120 
Trichtoroethyleno    0.04 
2,4,5-TrtchtoropherK)l — 49 
2.4.8-Trichtorapheno^-0.02 
Maximum  Alowable  SoM  Treatment  Resklue  Ck>ncentratnns  (ppm): 
Benz(e)anthracerw    1.1 
Benzo(a)pyrane— 0.43 
Benzo(b)fluoranthene— U 
Chkxoform— 5.4 
Chqfsene    170 

°  Pbenz(a.h)anthreeene-0.oe3 
uuisuioniMivn^-.^.4 
1 .2*0ichloroeltiene— 4. 1 
lndsne(l,23-cd)pyreiie   330 
Polychlorlnated  bIpfMnyls.— 0.31 
1 .2.4,5-Teaacttorobenzene— 720 
Tnctiluiuettiyleiie    6.6 
2.4,6-TrtchtoropherK)l— 3.9  ...«»  fc.. 


Table  1— Wastes  Excluded  From  Non-Speofic  Sources— Continued 


FaciWy 


Address 


Waste  description 


(6)  Syntex  most  generate,  prior  to  disposal  of  residues,  verificstion  data  from  each  eight  hour  run  for 
each  treatment  residue  (/>,  Idin  and  cyclone  ash.  separator  sludge,  and  filtered  wastewater)  to 
demonstrate  that  the  residues  do  not  contain  tetra-,  penta-,  or  hexachkxodit>enzo-p-dioxins  or  turans 
at  levels  of  regulatory  concern.  Satnples  must  be  collected  as  specified  in  Condttions  (2)  and  (3).  The 
TCOO  equivalem  levels  for  wastewaters  must  be  less  than  2  ppq  and  less  than  5  ppt  for  the  solid 
treatment  residues.  Any  residues  with  detected  dioxins  or  furans  in  excess  of  these  levels  must  be 
retreated  or  must  be  dispossd  as  acutely  hazardous.  Method  8290.  a  high  resohjtton  gas  chromatog- 
raphy and  high  raeokJtkm  mass  spectroecopy  (HRGC/HRMS)  analyttcal  method,  must  be  used.  For 
tetra-  and  pentachtoronated  dtoxin  and  furan  homotogs.  the  maximum  practical  quantitation  limit  must 
not  exceed  IS  ppt  for  sofids  and  120  ppq  for  wastewaters.  For  haxachkxinated  homdogs,  the 
maximum  practical  quantitation  Hmit  must  not  exceed  37  ppt  for  soMs  and  300  ppq  for  wastewaters 

(7)(A)  The  test  data  from  CondMons  (1),  (2),  (3),  (4).  (5)  and  (6)  must  be  kept  on  file  t>y  Syntex  for 
inspection  purposes  and  must  be  compiled,  summanzed,  and  submitted  to  the  Sectxxi  Chief. 
Variances  Section.  PSPO/OSW  (WH-563).  US  EPA,  401  M  Street  S.W..  Washington,  D.C.  20460  t>y 
certified  mal  on  a  rrwnthly  basis  and  when  the  treatment  of  the  lagoon  sludge  is  concluded.  All  data 
submitted  wiH  be  placed  in  the  RCRA  docket 

(B)  The  testing  requirements  for  Conditions  (2),  (3),  (4),  (5),  and  (6)  wW  continue  until  Syntex  provides 
the  Section  Chief,  Variances  Section,  with  the  results  of  four  consecutive  batch  analyses  tor  the 
petitioned  wastes,  none  of  which  exceed  the  maximum  aHowable  treatment  residue  concentratkjns 
Nsted  in  these  conditions  and  the  Section  Chief,  Variances  Secbon,  notifies' Syntex  that  the  conditions 
have  t)een  lifted. 

(8)  Syntex  must  provide  a  signed  copy  of  the  following  certification  statement  when  submitting  data  in 
response  to  the  condHkyts  listed  above:  "Under  civil  and  chminal  penalty  oi  law  for  the  making  or 
submission  of  false  or  fraudulent  statements  or  representatioria,  I  certify  that  the  Information 
contained  in  or  accompanying  this  documem  is  true,  accurate,  and  complete.  As  to  ttie  (those) 
identified  sectk)n(s)  of  this  documem  tor  which  I  cannot  personally  verify  its  (their)  accuracy,  I  certify 
as  the  company  official  having  aupervisory  responsibility  for  the  persons  who,  acting  under  my  direct 
instructions,  made  ttte  verification  that  this  informstion  Is  true,  accurate  and  complete." 


[FR  Doc.  88-12362  Filed  6-1-88: 8:45  am] 

WUJNa  CODE  S5C0-S0-M 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  566 

[Dodcet  No.  71.1;  Notic*  3] 

■Manufacturer  Identification 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT. 
action:  Final  rule;  correction. 

SUMMARY:  This  document  corrects  two 
citation  references  in  49  CFR  Part  566. 
Manufacturer  Identification.  Part  566 
requires  motor  vehicle  and  motor 
vehicle  equipment  manufacturers  to 
supply  NHTSA  with  information 
identifying  themselves,  and  describing 
their  products. 

DATES:  This  correction  is  effective  June 
2.1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  F.  Tilghman,  OilBce  of  the  Chief 
Counsel.  National  Highway  Traffic 
Safety  Administration.  400  Seventh 
Street  NW..  Washington.  DC,  20590, 
(202)  366-2992. 

SUPPLEMENTARY  INFORMATION:  On 

November  2, 1971.  NHTSA  pubhshed  a 

final  rule  adding  Part  566.  Manufacturer 

Identification,  to  title  49  of  the  Code  ot 


> 


Federal  Regulations  (CFR).  (36  FR  20977. 
November  2. 1971.)  This  Part  requires  a 
manufacturer  of  motor  vehicle  or  motor 
vehicle  equipment  to  supply  NHTSA 
with  information  identifying  the 
manufacturer,  and  describing  its 
products. 

It  has  come  to  the  agency's  attention 
that  i  566.6  incorrectiy  refers  to  S  566.4 
in  two  instances.  In  the  first  instance, 
there  is  a  reference  to  manufacturers 
required  to  submit  information  under 
S  566.4.  In  the  second  instance,  there  is  a 
reference  to  information  specified  tmder 
paragraphs  (a)  through  (c)  of  S  566.4.  In 
both  instances,  the  correct  reference  is 
S  566.5,  not  §  566.4. 

These  technical  corrections  to  Part  566 
impose  no  new  duties  or  obUgations  on 
any  party,  nor  alter  existing  ones. 
Making  these  amendments  simply 
ensures  that  the  public  will  have  a 
correct  copy  of  Part  566  requirements. 
For  the  preceding  reasons,  NHTSA  finds 
that  notice  and  comment  on  this 
correction  notice  are  imnecessary.  and 
that  there  is  good  cause  for  making  the 
amendments  effective  in  less  than  30 
days. 

Therefore,  49  CFR  566.6  is  amended 
as  follows: 

PART  566-{AMENDED] 

1.  The  authority  citation  for  Part  566 
continues  to  read  as  follows: 

Autiioiity:  Sees.  112  and  119,  National 
Traffic  and  Motor  Vehicle  Safety  Act  (15 


U.S.C.  1401  and  1407);  delegation  of  authority 
at  49  CFR  1.50. 

2.  Section  566.6  is  amended  as  follows: 

§566.6    Submittal  of  infonratkMi. 

In  {  566.6,  remove  internal  references 
to  "S  566.4"  and  add  in  its  place, 
"5  566.5." 

Issued  on  May  26, 1988. 
Barry  Felrice, 

Associate  Administrator  for  Rulemaking. 
[FR  Doc.  88-12320  Filed  6-1-88:  8:45  am] 

BILLmaCOOE  4S10-S»-1I 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50CFRPart661 

[Dockat  No.  804«2-«082]     • 

Ocean  Salmon  Fisheries  Off  ttie 
Coasts  of  Washington,  Oregon,  and 
Caiifomia 

AQENCV:  National  Marine  Fisheries 
Service  (NMFS),  NOAA.  Commerce. 
ACTION:  Notice  of  inseason  adjustment 

SUMMARY:  NOAA  announces  an 
inseason  adjustment  to  the  recreational 
ocean  salmon  management  measures  in 
the  subarea  from  the  Queets  River  to 
Klipsan  Beach,  Washington.  The 
adjustment  modifies  the  southern 
boundary  of  this  subarea  (currentiy  at 
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Klipsan  Beach]  to  Leadbetter  Point 
Washington,  during  July  3-10, 1988.  The 
Director,  Northwest  Region,  NMFS 
(Regional  Director),  has  determined,  in 
consultation  with  representatives  of  the 
Pacific  Fishery  Management  Council, 
the  Washington  Department  of  Fisheries 
(WDF),  and  the  Oregon  Department  of 
Fish  and  Wildlife  (ODFW),  that  the 
adjustment  is  necessary  to  prevent  a 
shift  in  fishing  effort  into  this  subarea 
and  to  prolong  the  recreational  fishery. 
This  action  is  intended  to  maximize  the 
harvest  of  chinook  and  echo  salmon  in 
this  subarea  without  exceeding  the 
ocean  share  of  chinook  salmon  allocated 
to  the  recreational  fishery. 
EFFECnvc  DATE  Effective  on  May  27. 
1988.  Comments  on  this  adjustment  will 
be  received  until  juiie  13, 1988. 
AOONESS:  Comments  may  be  mailed  to 
Rolland  A.  Schmitten,  Director, 
Northwest  Region,  NMFS.  7600  Sand 
Point  Way  N£..  BIN  C15700,  Seattle,  WA 
98115-0070.  Information  relevant  to  this 
notice  has  been  compiled  in  aggregate 
form  and  is  available  for  public  review 
during  business  hours  at  the  same 
address. 

FOR  FURTMEII  MFOMIATION  CONTACT: 
William  L  Robinson  at  206^526-614a 
SUPPLEMENTARY  INFORMATION: 
Regulations  governing  the  ocean  salmon 
fisheries  are  codified  at  50  CFR  Part  661. 
Management  measures  for  1988  were 
effective  on  May  1. 1988  (53  FR 16002, 
May  4, 1988).  The  1988  recreational 
fishery  for  all  salmon  species  north  of 
Cape  Falcon,  Oregon,  is  divided  into 
three  subareas.  From  the  U.S.-Canada 
border  to  the  Queets  River,  Washington 
(northern  subarea)  and  from  the  Queets 
River  to  Klipsan  Beach,  Washington 
(central  subarea],  the  season  will  open 
on  July  3.  From  Klipsan  Beach  to  Cape 
Falcon,  Oregon  (southern  subarea),  the 
season  will  open  on  July  11.  The  seasons 
in  all  three  subareas  will  continue 
through  the  earliest  of  September  5, 
attainment  of  subarea  coho  quotas,  or 
attainment  of  an  overall  quota  of  29,800 
chinook  salmon  for  the  area  between 
the  U.S.-Canada  border  to  Cape  Falcon, 
Oregon. 

A  shift  in  fishing  effort  of  vessels  that 
normally  operate  in  the  southern 


subarea  into  the  central  subarea  is 
anticipated  during  July  3-10,  the  period 
when  the  central  subarea  is  open  and 
the  southern  subarea  is  still  closed. 
According  to  the  best  available 
information,  this  increase  in  fishing 
effort  could  likely  result  in  earlier 
closure  of  the  recreational  fishery  north 
of  Cape  Falcon  due  to  a  more  rapid 
attainment  of  the  overall  chinook  quota, 
with  a  large  portion  of  the  quota  of 
50,000  coho  salmon  for  the  central 
subarea  remaining  unharvested.  By 
moving  the  southern  boundary  of  the 
central  subarea,  which  is  currently  at 
Klipsan  Beach,  northward  to  Leadbetter 
Point.  Washington,  the  shift  in  fishing 
effort  should  be  prevented.  This 
boundary  modification  is  intended  to 
prolong  the  recreational  fishery  and  to 
maximize  the  available  harvest  of 
chinook  and  coho  salmon  in  the  central 
subarea  as  established  in  the  preseason 
announcement  of  the  1988  management 
measures. 

Therefore,  NOAA  issues  this  notice  to 
adjust  die  recreational  salmon  fishery  in 
the  exclusive  economic  zone  (EEZ)  from 
the  Queets  River  to  Klipsan  Beach, 
Washington,  by  modifying  the  southern 
boundary  of  this  subarea  (currently  at 
Klipsan  Beach)  to  Leadbetter  Point. 
Washington  (46''38'10"  North  latitude] 
from  0001  hours  local  time  July  3, 1988 
through  2400  hours  local  time  July  10, 
1968.  The  closure  from  6  to  200  nautical 
miles  of  shore  remains  in  effect  (53  FR 
16002).  Beginning  at  0001  hours  on  July 
11, 1988,  the  southern  boundary  of  the 
central  subarea  will  again  be  at  Klipsan 
Beach  (46*28'12"  North  latitude). 

This  notice  must  be  issued  as  soon  as 
possible  to  provide  immediate 
notification  to  fishermen  and  charter 
boat  operators  and  to  prevent 
scheduling  difficulties  or  inopportune 
charter  trip  bookings.  The  Secretary  has 
determined,  therefore,  that  good  cause 
exists  to  issue  this  notice  immediately 
without  affording  a  prior  opportunity  for 
public  comment  Therefore,  this  notice  is 
effective  on  the  date  of  filing  for  public 
inspection  with  die  Office  of  the  Federal 
Register.  Public  comments  on  this  notice 
will  be  received  at  the  above  address  for 
a  period  of  15  days  after  the  effective 
date. 


Federal  regulations  at  §  661.21(b)(l)(v) 
authorize  the  modification  of 
management  boimdaries  if  certain 
findings  are  made  as  described  in  the 
appendix  to  50  CFR  Part  661,  Section 
III.B.  Accordingly,  the  Regional  Director 
has  determined  this  inseason 
adjustment  is  consistent  with  fishery 
regimes  established  by  the  U.S.-Canada 
Pacific  Salmon  Commission,  ocean 
escapement  goals,  conservation  of  the 
salmon  resource,  any  adjudicated  Indian 
fishing  rights,  and  the  ocean  allocation 
scheme  in  the  ocean  salmon  fishery 
management  plan  as  revised  by  the 
emergency  rule  implementing  the  1988 
management  measures.  This  inseason 
adjustment  is  based  on  consideration  of 
the  predicted  sizes  of  salmon  runs, 
harvest  quotas,  and  hooking  mortality 
limits  for  the  area  and  total  allowable 
impact  limitations,  and  predicted  fishing 
effort  for  the  area  to  the  end  of  the 
scheduled  season. 

This  notice  does  not  apply  to  treaty 
Indian  fisheries  or  to  other  fisheries 
which  may  be  operating  in  other  areas. 

The  Regional  Director  consulted  with 
representatives  of  the  Pacific  Fishery 
Management  Council  WDF,  and  ODFW 
regarding  an  adjustment  of  the 
recreational  fishery  between  the  Queets 
River  and  Klipsan  Beach.  Washington. 
The  representative  of  WDF  confirmed 
that  Washington  will  manage  the 
recreational  fishery  in  state  waters 
adjacent  to  this  subarea  of  the  EEZ  in 
accordance  with  this  federal  action. 

Other  Matters 

This  action  is  authorized  by  S  661.23 
and  is  in  compliance  with  Executive 
Order  12291. 

List  of  Subjects  in  50  CFR  Part  661 

Fisheries,  Fishing,  Indians. 
Authority:  16  U.S.C.  1801  et  aeq. 
Dated:  May  27. 1968. 
Ann  D.  Tarimsh. 

Acting  Director.  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
[FR  Doc.  88-12421  Filed  5-27-68:  4:57  pmj 
atusn  coot  3si«-2a-« 
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This  section  of  ttie  FEDERAL  REGISTER 
contains  notices  to  ttie  putilic  of  ttie 
proposed  issuance  of  niles  and 
regulations.  The  putpose  of  ttiese  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  tfie  rule 
making  prior  to  ttie  adoption  of  ttie  %ial 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Agricullural  Marketing  Servtc* 
7  CFR  Parts  905  and  928 

Expenses  and  Assessment  Rates  for 
Specified  Marketing  Orders 

aqency:  Agricultural  Marketing  Service 

USDA. 

action:  Proposed  rule. 

SUMRfMRY:  This  proposed  rule  would 
authorize  expenditures  and  establish 
assessment  rates  under  Marketing  Order 
Nos.  905  and  928  (oranges,  grapefruit 
tangerines,  tangelos  (Florida),  and 
papayas  (Hawaii)  for  the  1988-89  fiscal 
year  established  for  each  order.  Each 
marketing  order  requires  that  the 
assessment  rate  for  a  particular  fiscal 
year  shall  apply  to  all  assessable 
commodities  handled  from  the  beginning 
of  such  year.  An  annua)  budget  of 
expenses  is  prepared  by  each 
administrative  committee  and  submitted 
to  the  U.S.  Department  of  Agriculture 
(USDA)  for  approval  The  members  of 
administrative  committees  are  handlers 
and  producers  of  the  regulated 
commodities.  They  are  familiar  with  the 
committees'  needs  and  with  the  costs  for 
goods,  services,  and  personnel  in  their 
local  areas  and  are  thus  in  a  position  to 
formulate  appropriate  budgets.  The 
assessment  rate  recommended  by  each 
committee  is  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  the  commodity.  Because 
that  rate  is  applied  to  actual  shipments, 
it  must  be  established  at  a  rate  which 
will  produce  sufficient  income  to  pay  the 
committees'  expected  expenses.  Funds 
to  administer  these  programs  are 
derived  bxtm  assessments  on  handlers 
OATK  Comments  must  be  received  by 
(une  13, 1968. 

AOOfKSt:  Interested  persons  are  invited 
to  submit  written  comments  conceming 
this  proposal  Comments  must  be  sent  in 
tiiplicate  to  the  Docket  Clerk.  F&V 
AMS.  USDA,  P.O.  Box  96450,  Room 
2085-S.  Washington.  DC  20090-6456 


Comments  should  reference  the  date 
and  page  number  of  this  issue  of  the 
Fednal  Regjater  and  will  be  made 
available  for  public  inspection  in  the 
Office  of  the  Docket  Clerk  during  regular 
business  hours. 

FOR  RIRTNCR  INFORMATION  CONTACT. 
Gary  D.  Rasmussen,  Marketing 
Specialist,  Marketing  Order 
Administration  foanch.  F&V.  AMS. 
USDA,  P.O.  Box  96456,  Room  2525-S. 
Washington.  DC  20090-6456:  telephone. 
(202) 447-391& 

SUPFUIKNTARV  INFORMATION:  This  rule 
is  pn^Kwed  under  Marketing  Order  Nos 
906  (7  CFR  Part  905)  regulating  the 
handling  o'  oranges,  grapefhiiL 
tangerines,  and  tangelos  grown  in 
Florida;  and  928  (7  CFR  Part  928) 
regulating  the  handling  of  papayas 
grown  in  Hawaii.  These  orders  are 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937.  as 
amended  (7  U.S.C.  601-674).  hereinafter 
referred  to  as  the  Act. 

rhis  proposed  rule  has  been  reviewed 
under  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "oon-maior'' 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  tlie  Agricoltoral 
Marketing  Service  (AMS)  has 
considered  the  economic  impect  of  this 
proposed  rule  on  small  entities 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility 

There  are  approximately  100  handlers 
of  Florida  oranges,  grapefitiit, 
tangerines,  and  tangelos.  and  122 
handlers  of  Hawaiian  papayas  subfeci 
to  regulations  under  their  respective 
orders,  and  approximately  13.000 
Florida  oranges,  grapefiviU  tangerine 
and  tangelo  producers,  and  344 
Hawaiian  papaya  producers  in  their 
respective  production  areas.  SmaU 
agricultural  producers  have  been 
defined  by  the  SmaU  Business 
Administration  (13  CFR  121.2)  as  Uiose 
having  average  gross  annual  revenues 


for  the  last  three  years  of  less  than 
$500,000,  and  small  agricultural  service 
firms  are  defined  as  those  whose  gross 
annual  receipts  are  less  than  $a.5004)0a 
The  majority  of  these  handlers  and 
producers  may  be  classified  as  small 
entities. 

Each  marketing  order  requires  that  the 
assessment  rate  for  a  particular  fiscal 
year  shall  apply  to  all  assessable 
commodities  handled  from  the  beginning 
of  such  year.  An  annual  budget  of 
expenses  is  prepared  by  each 
administrative  committee  and  submitted 
to  the  U.S.  Department  of  Agriculture  for 
approval.  The  members  of 
administrative  committees  are  handlers 
and  producers  of  the  regulated 
commodities.  They  are  familiar  with  the 
committees'  needs  and  with  the  costs  for 
goods,  services,  and  personnel  in  their 
local  areas  and  are  thus  in  a  position  to 
formulate  appropriate  budgets.  The 
budgets  are  formulated  and  discussed  in 
public  meetings.  Thus,  all  directly 
affected  persons  have  an  opportunity  to 
participate  and  provide  input 

The  assessment  rate  recommended  by 
each  committee  is  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  the  commodity.  Because 
that  rate  is  applied  to  actual  shipments, 
it  must  be  established  at  a  rate  which 
will  produce  sufficient  income  to  pay  the 
committees'  expected  expenses. 
Recommended  budgets  and  rates  of 
assessment  are  usually  acted  upon  by 
the  committees  shortiy  before  a  season 
starts,  and  expenses  are  uicurred  on  a 
continuous  basis.  Therefore,  budget  and 
assessment  rate  approvals  must  be 
expedited  so  that  the  committees  will 
have  funds  to  pay  their  expenses. 

The  Citrus  Administrative  Committee 
met  on  May  3, 1988.  and  unanimously 
recommended  1988-89  marketing  order 
expenditures  of  $190,000  and  en 
assessment  rate  of  S0J0O3  per  4/5  bushel 
carton  of  fiesh  oranges,  grapefiniit 
tangerines,  and  tangelos  shipped  under 
M.O.  905.  In  comparison.  1967-88  fiscal 
year  budgeted  expenditures  were 
S239,375  and  the  assessment  rate  is 
S0.00375  per  4/5  bushel  carton.  Most  of 
the  expenditure  categories  in  the  1968- 
89  budget  are  for  program 
administration.  Assessment  income  for 
1988-89  is  expected  to  total  $186,000. 
based  on  shipments  of  62.000,000 
cartons  (4/5  bushel)  of  oranges, 
grapefruit  tangerines,  and  tangelos. 
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Interest  income  will  amount  to 
approximately  $4,000. 

The  Papaya  Administrative 
Committee  met  on  April  20, 1988,  and 
unanimously  recommended  1988-89 
mariceting  order  expenditures  of 
$743,360  and  an  assessment  rate  of 
$0,007  per  pound  of  fresh  papayas.  In 
comparison,  1987-68  fiscal  year 
budgeted  expenditures  were  $628,140 
and  the  assessment  rate  was  $0,007  per 
pound.  Major  expenditure  categories  in 
the  196B-69  budget  are  $350,000  for 
advertising  and  promotion  and  $60,000 
for  research,  with  most  of  the  remainder 
for  program  administration.  Total 
income  for  1988-89  is  expected  to    I 
amount  to  $743,360,  with  assessment 
income  at  $476,000  based  on  shipments 
of  68.000,000  pounds  of  papayas.      I 
Additional  estimated  income  includes 
$150,000  from  the  Hawaii  Department  of 
Agriculture,  $63,360  from  the  USDA's 
Foreign  Agricultural  Service,  and  $54,000 
from  miscellaneous  sources. 

While  this  proposed  action  would 
impose  some  additional  costs  on 
handlers,  the  costs  are  in  the  form  of 
uniform  assessments  on  all  handlers. 
Some  of  the  additional  costs  may  be 
passed  on  to  producers.  However,  these 
costs  would  be  significantly  offset  by 
the  benefits  derived  from  the  operation 
of  the  marketing  orders.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Based  on  the  foregoing,  it  is  found  and 
determined  that  a  comment  period  of 
less  than  30  days  is  appropriate  because 
the  budgets  and  assessment  rate 
approvals  for  these  programs  need  to  be 
expedited.  The  committees  need  to  have 
sufficient  funds  to  pay  their  expenses, 
which  are  incurred  on  a  continuous 
basis.  . 

list  of  Subjects  In  7  CFR  Parts  905  and 
928 

Marketing  agreements  and  orders. 
Oranges.  Grapefriiit,  Tangerines, 
Tangelos  (Florida),  Papayas  (Hawaii). 

For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  that  new 
§S  905.227  and  928.218  be  added  as 
follows: 

1.  The  authority  citation  for  7  CFR 
Parts  905  and  928  continues  to  read  as 
follows: 

Authority:  Sees.  1-19.  48  Stat.  31.  as 
amended:  7  U.S.C.  601-674. 

2.  New  SS  905.227  and  928.218  are 
added  to  read  as  follows: 


PART  905-ORANGES,  GRAPEFRUIT, 
TANGERINES,  AND  TANGELOS 
GROWN  IN  FLORIDA 

S  905.227    Cxpsnsss  and  aataiimant  rata. 

Expenses  of  $190,000  by  the  Citrus 
Administrative  Committee  are 
authorized,  and  an  assessment  of  $0JX)3 
per  4/5  bushel  carton  of  assessable  fruit 
is  established  for  the  fiscal  year  ending 
July  31, 1989.  Unexpended  funds  may  be 
carried  over  as  a  reserve. 

PART  928-PAPAYAS  GROWN  IN 
HAWAII 


S92a.218    Expanses  and  1 

Expenses  of  $743,360  by  the  Papaya 
Administrative  Committee  are 
authorized,  and  an  assessment  rate  of 
$0,007  per  pound  of  assessable  papayas 
is  estabhshed  for  the  fiscal  year  ending 
June  30, 1989.  Unexpended  funds  may  be 
carried  over  as  a  reserve. 

Dated:  May  26, 198a 

Robert  C  Kaeney, 

Deputy  Director,  Fruit  and  Vegetable 
Division. 

[FR  Doc.  88-12287  Filed  8-1-68;  6:45  am] 
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NATIONAL  CREDIT  UNION 
ADMINISTRATION 

12CFRPart704 

Corporate  Credit  Unions 

agency:  National  Credit  Union 

Administration. 

ACnON:  Proposed  revisions  to 

regulation. 

summary:  The  NCUA  Board  is 
proposing  to  revise  Part  704  (Corporate 
Credit  Unions)  of  its  Rules  and 
Regulations.  The  proposal,  which  is 
intended  to  clarify  the  regulation,  results 
from  NCUA's  policy  to  periodically 
review  each  of  its  regulations.  The 
proposed  changes  are  to  the  following 
sections:  Section  704.2  includes  a 
definition  of  "average  daily  assets"  in 
the  regidation.  Section  704.3  clarifies 
items  that  may  be  excluded  from  the 
assets  prior  to  the  reserve  transfer 
computation.  Section  704.5  specifies  that 
the  annual  CPA  audit  be  an  opinion 
audit. 

DATE  Comments  must  be  received  on  or 
before  August  1, 1988. 
ADORCSS:  Send  comments  to  Becky 
Baker,  Secretary  of  the  Board,  National 
Credit  Union  Administration,  1776  G 
Street.  NW.,  Washington,  DC  20456. 
FOR  FURTHER  INFORMATION  CONTACT 
Linda  K.  Groth,  Corporate  Credit  Union 
Specialist  Office  of  Examination  and 


Insurance,  NCUA,  at  the  above  address^ 
or  telephone:  (202)  357-1065. 
SUFPLIMCNTARY  information: 

Badcground 

Part  704  of  NCUA  Rules  and 
Regulations,  Corporate  Credit  Unions, 
was  promulgated  in  1977  to  define  a 
corporate  cfedit  union  and  to  estabUsh 
reserve  account  for  corporate  credit 
unions.  The  regulation  was  revised  in 
1979  and  again  in  1084  to  provide 
additional  requirements  pertaining  to 
operations  of  corporate  credit  unions, 
llie  NCUA  Board,  in  its  recent  review  of 
the  regulation,  has  determined  some 
minor  amendments  to  the  regulations 
may  be  appropriate.  The  following 
sectlon-by-section  analysis  describes 
the  proposed  changes  to  the  regulation. 
The  NCUA  Board  requests  comment  on 
the  proposed  changes  and  any  other 
suggestion  modlficafions  to  the 
regulation. 

Section-By-Section  Analysis 

Proposed  Section  704.1  Scope. 

This  section,  which  has  not  been 
modified,  states  that  special  rules  and 
authorities  have  been  implemented  for 
corporate  credit  unions.  Section  120(a) 
of  the  Federal  Credit  Union  Act  provides 
such  authority  to  the  NCUA  Board.  This 
section  also  identifies  that  state 
chartered  federally  insured  corporates 
are  covered  by  S  704.3 — Corporate 
Reserves. 

Section  704.2  Definitions. 

Paragraphs  (a),  (b)  and  (c)  have  not 
been  changed.  Paragraph  (a)  states  the 
purpose  of  Corporate  Federal  credit 
unions  and  the  criteria  for  defining  a 
credit  union  as  a  Corporate  Federal 
credit  union.  Paragraph  (b)  sets  forth 
which  federally  insured  state  chartered 
corporate  credit  unions  must  comply 
with  the  Corporate  Reserve  section  of 
this  regulation.  Paragraph  (c)  defines 
"Undivided  Earnings"  in  a  corporate 
credit  union.  Paragraph  (d)  defining 
"Average  Daily  Assets"  is  being  added 
to  clarify  the  definition  of  average  daily 
assets  for  reserve  computation  purposes 
in  S  704.3.  Corporate  credit  unions  may 
elect  either  of  two  methods  of 
calculating  average  daily  assets.  This  is 
not  a  new  requirement.  The  definition 
was  formerly  included  only  in  the 
preamble  to  the  regulation. 

Section  704.3  Corporate  reserve. 

This  section  concerns  establishment 
and  maintenance  of  a  corporate  reserve 
against  loan  and  certain  investment 
losses.  It  is  proposed  to  clarify  the 
definition  of  assets  for  the  purpose  of 
computing  reserve  transfers.  Subtraction 
of  Centi-al  Liquldify  Facifity  (CLf)  stock 
subscriptions  and  reverse  repurchase 
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transactions,  under  the  program 
developed  by  U.S.  Central  Credit  Union 
and  the  corpcHate  network,  from  assets 
stated  on  the  balance  sheet  prior  to 
computing  reserve  transfers  was     - 
included  in  the  preamble  to  the 
regulation.  It  is  now  being  included  in 
the  regulation  as  a  clarification.  CLF 
stock  subscriptions  are  pass-through 
entries  from  U.S.  Central  Credit  Union 
as  part  of  the  agent  group  membership 
in  the  CLF,  Reverse  repurchase 
transactions  on  behalf  of  die  members 
of  a  corporate  credit  miion  using  the 
U.S.  Central  Credit  Union/corporate 
networtc  program  have  been  given  a 
previous  exemption.  The  corporate 
credit  unions  act  primarily  as  a  pass- 
through  to  forwanj  the  securities  to  U.S. 
Central  Credit  Union.  Tlie  principal  risks 
and  primary  benefits  are  shared  by  U.S. 
Central  Credit  Union  and  the  natural 
person  credit  unions  that  own  the 
securities.  NCUA  does  not  intend  this 
specific  exemption  to  become  a 
precedent  for  all  reverse  repurchase 
transactions.  The  NCUA  Board  believes 
that,  generally,  reverse  repurchase 
fransactions  are  financing  arrangements 
that  can  and  do  involve  factors  that 
should  be  subject  to  standard  reserve 
requirements. 
Section  704.4  Representation. 

This  section,  which  has  not  been 
changed,  provides  that  any 
representative  of  a  member  organization 
is  eligible  to  be  dected  as  an  (^dal  to 
the  corporate  credit  union. 

Section  704.5  Annual  audit 

This  section  requires  an  annual  audit 
of  each  Corporate  Federal  credit  union 
by  an  indepiendent,  licensed  CPA.  It  is 
clarified  in  the  proposal  by  changing 
"annual  audit"  to  "cumual  opinion 
audit"  by  an  independent,  duly  licensed 
CPA.  as  was  the  intent  of  this  secticm  of 
the  regulation. 

Section  704.6  Programs  and  services. 

The  purpose  of  this  section  is  to  grant 
Corporate  Federal  credit  unions  the 
power  to  offer  innovative  programs  and 
services  to  their  members  in  the  areas  of 
investments,  liquidity  management, 
payment  systems  and  ccHrespondent 
services  subject  to  applicable  provisions 
of  law,  regulation,  bylaws  and  any 
orders  of  the  NCUA  Board.  To  dvify 
this  section  of  the  regulation,  the 
reference  to  section  120(a}  of  the  Federal 
Credit  Union  Act  does  not  expand  the 
authority  of  Corporate  Federal  credit 
unions  in  the  area  of  programs  and 
services.  The  NCUA  Board  has  the 
power  to  grant  additional  autluirity  and 
may,  at  some  later  date,  do  so  through 
regulation.  Programs  involving  the  four 


activities  incidental  to  the  operation  of 
corporate  credit  unions  must  still  satisfy 
safefy  and  soundness  concerns  of  the 
NCUA  Board.  It  is  the  responsibilify  of 
the  officials  of  each  corporate  credit 
union,  prior  to  implementation  of  a  new 
service,  to  perform  a  review  to  ensure 
that  the  above  requirements  are  met 
Otherwise,  the  NCUA  Board  has 
purposely  determined  not  to  impose 
regulatory  detail.  Because  technology, 
regulation  and  various  financial 
groupings  and  networks  are  all  dianging 
rapidly,  the  staff  believes  corporate 
credit  unions  can  be  most  responsive  in 
a  dynamic  environment  with  the 
approach  outlined  above  rather  than 
with  a  specifically  authorized  list  In  the 
event  questions  do  arise  about  new 
services  or  programs,  NCUA  is  ready 
and  willing  to  review  any  proposed 
activity  for  legality  prior  to 
implementation. 

Section  704.7  Prepayment  penalties. 

There  are  no  changes  on  this  portion 
of  the  regulation  which  specifies  the 
conditions  under  K^cb  a  Corporate 
Federal  credit  union  may  assess 
prepayment  penalties  on  loans. 

Regulatory  Procedures 

Regulatory  Pkxibib'ty  Act 

The  NCUA  Board  certifies  that  the 
proposed  rule,  if  made  final,  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  credit 
unions  because  all  corpocate  credit 
unions  have  assets  of  at  least  $1,000,000. 
Accordingly,  the  Board  has  determined 
that  a  Regulatory  Flexibilify  Analysis  is 
not  required. 

Paperwork  Reduction  Act 

This  proposed  rule  makes  no  changes 
to  collection  requirements,  therefore,  it 
need  not  be  sent  to  the  Office  of 
Management  and  Budget  for  appravaL 

Executive  Oder  12612 

Section  704.3  of  the  proposed 
regulation  (corporate  reserve 
requirements)  is  applicable  to  corporate 
federalfy  insured  state  chartered  credit 
unions  (Corporate  PISCUs).  This  is  not 
a  new  requirement.  Corporate  FISCU's 
must  reserve  according  to  S  7(M.3  only  if 
their  state  law  requires  lower  reserves 
or  allows  for  charges  to  reserves  other 
than  loan  and  investment  losses 
provided  by  {  704.3.  NCUA  has  imposed 
this  requirement  on  Corporate  FISCU's 
as  a  condition  of  National  Credit  Union 


Share  Insurance  Fund  Coverage.  The 
Provision  has  previously  been  subject  to 
public  notice  and  comment 

list  of  Subjects  in  12  CFR  Part  704 

Corporate  Credit  Unions.  * 

By  the  Natioaai  Credit  Unkn 
Administration  Board  on  May  20. 1968. 
Becky  Baker, 
Secretary  of  the  Board. 

Accordingly,  NCUA  proposes  to 
amend  its  regulations  as  follows: 

It  is  proposed  that  Part  704  be  revised 
to  read  as  follows: 

PART  704— CORPORATE  CREDIT 
UNIONS 

Sec. 

704.1  Scope. 

704.2  Definitions. 

704.3  Corporate  reserve. 

704.4  Representation. 

704.5  Annual  audit. 

704.6  Programs  and  services. 

704.7  Prepayment  penalties. 

Autltority:  12  U.S,C.  1762-  1766(a),  1781,  and 
1780. 

$704.1    Scope. 

This  part  establishes  certain  special 
rules  applying  to  Corporate  Federal 
credit  unions  and  grants  certain 
additional  authorities  to  such  credit 
unions.  Section  704.3 — Corporate 
Reserve — has  applicabilify  to  both 
Corporate  Federal  credit  unions  and 
federally  insured  state-chartered 
corporate  credit  unions. 

§704.2    DeflnttkNts. 

(a)  "Corporate  Federal  credit  union" 
means  a  Federal  credit  union: 

(1)  That  is  operated  primarily  for  the 
purpose  of  serving  other  credit  unions 
and 

(2)  Whose  total  dollar  amount  of 
outstanding  loans  to  member  credit 
unions  plus  shares  issued  to  member 
credit  tmions  equals  or  exceeds  75  per 
centum  of  its  total  outstanding  loans 
plus  shares. 

(b)  For  purposes  of  §  704.3,  a  federalfy 
insured  state-chartered  credit  union 
shall  be  deemed  a  federally  insured 
state-chartered  corporate  credit  union 
when  its  total  dollar  amount  of 
outstanding  loans  to  member  credit 
unions  plus  shares  and  deposits  issued 
to  member  credit  unions  equals  or 
exceeds  75  per  centum  of  its  total 
outstanding  loans  plus  shares  and 
deposits. 

(c)  "Undivided  earnings"  means  all 
forms  of  retained  earnings  except 
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Corporate  Reserves  (or  regular  or 
statutory  reserves,  as  applicable)  and, 
except  for  valuation  allowances        { 
established  to  meet  full  and  fair 
disclosure  requirements  of  §  702.3. 

(d]   Average  daily  assets"  means  the 
daily  average  of  assets  calculated  on  the 
basis  of  assets  at  the  beginning  and  end 
of  the  period  or,  if  available,  on  assets  at 
the  close  of  each  day  in  the  period. 

{704.3    Cofpotata  rasarva. 

(a)  This  section  concerns  the 
establishment  and  maintenance  of  a 
corporate  reserve  against  loan  losses 
and  certain  investment  losses.  For 
Corporate  Federal  credit  unions,  this 
section  applies  in  Ueu  of  9  702.2  of 
NCUA's  regulations  (12  CFR  702.2). 
For  federally  insured  state-chartered 
corporate  credit  unions,  this  section 
applies  to  the  extent  that  applicable 
state  law  and  regulations: 

(1)  Require  the  transfer  of  a  lesser 
amount  to  reserves  for  loan  and 
investment  losses  than  this  section  or 

(2)  AUow  charges  to  reserves  for  other 
than  loan  and  investment  losses  as 
permitted  by  this  section. 

(b)  At  the  end  of  each  dividend  cycle 
and  prior  to  paying  a  dividend  (or,  at  the 
option  of  the  credit  union,  on  a  monthly 
basis  if  dividends  are  paid  more 
frequently  than  monthly),  sums  shall  be 
set  aside  in  a  Corporate  Reserve  in 
accordance  with  the  following  schedule: 

(1)  When  the  credit  union's  Corporate 
Reserve  and  undivided  earnings  are  less 
than  2  percent  of  assets,  less  Central 
Liquidity  FaciUty  (CLF)  stock 
subscriptions  and  reverse  repurchase 
transactions  through  U.S.  Central  Credit 
Union,  at  the  end  of  the  transfer  period, 
the  credit  union  shall  set  aside  an 
amount  equal  to  .0015  times  the  credit 
union's  average  daily  assets  for  the 
transfer  period  times  the  number  of  days 
in  the  transfer  period  divided  by  365. 

(2)  When  the  Corporate  Reserve  and 
undivided  earnings  are  equal  to  or 
greater  than  2  percent  but  less  than  4 
percent  of  assets,  less  CLF  stock 
subscriptions  and  reverse  repurchase 
transactions  through  U.S.  Central  Credit 
Union,  the  credit  union  shall  set  aside 
an  amount  eqiial  to  .0010  times  the 
credit  union's  average  daily  assets  for 
the  transfer  period  times  the  number  of 
days  in  the  transfer  period  divided  by 
365. 

(c)  Charges  may  be  made  to  the 
Coiporate  Reserve  for  loan  losses  and 


for  investment  losses  caused  by  factors 
other  than  trading  losses  or  market 
fluctuations.  No  other  charges  shall  be 
made  except  as  may  be  authorized  in 
writing  by  the  NCUA  Board  or  its 
designee.  Charges  shall  be  made  in 
accordance  with  full  and  fair  disclosure 
requirements  as  described  in  the 
Accounting  Manual  for  Federal  Credit 
Unions. 
§704.4   napraaantaMon. 

An  organizational  member  (i.e..  a 
member  other  than  a  natural  person)  of 
a  Corporate  Federal  credit  union  may 
appoint  one  of  its  members  or  officials 
as  a  representative  to  the  corporate 
credit  union.  The  representative  shall  be 
empowered  to  attend  meetings,  to  vote 
and  to  stand  for  election  on  behalf  of  the 
member.  No  individual  may  serve  as  the 
representative  of  more  than  one 
organizational  member  in  the  same 
Corporate  Federal  credit  union. 

S704.5    AnnualaudK. 

(a)  The  supervisory  committee  of  a 
Corporate  Federal  credit  union  shall 
cause  an  annual  opinion  audit  to  be 
made  by  an  independent,  duly  Ucensed 
CPA  and  shall  submit  the  audit  report  to 
the  board  of  directors.  A  summary  of  the 
audit  report  shall  be  submitted  to  the 
membership  at  the  next  annual  meeting. 

(b)  A  copy  of  the  audit  report  shall  be 
submitted  to  the  appropriate  regional 
office  of  the  National  Credit  Union 
Administration  within  30  days  after 
receipt  by  the  board  of  directors. 


S704.6 

Pursuant  to  section  120(a)  of  the 
Federal  Credit  Union  Act  (12  U.S.C. 
1766(a)),  and  subject  to  other  appUcable 
provisions  of  law,  regulation,  bylaws, 
and  any  orders  of  the  NCUA  Board,  a 
Corporate  Federal  credit  union  may 
provide,  to  its  members,  services 
involving  investments,  liquidity 
management,  payment  systems  and 
correspondent  services. 


§704.7 

If  provided  for  in  the  loan  contract  a 
Corporate  Federal  credit  union  is 
authorized  to  assess  prepayment 
penalties  on  loans  made  at  fixed  rates 
and  for  specified  maturities  to  member  i 
credit  unions  or  other  organizations,      i 
(PR  Doc  8fr-12374  Filed  6-1-68;  a-46  am] 

MLUNQ  CODC  TiSS-Ot-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Admlnietratlon 

14  CFR  Chapter  I 

[Summary  NoUca  Na  PR-M-4) 

Petition  for  Rulemaking;  Summary  of 
reuuune  neceivea 

AOCNCV:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petitions  for 
rulemaking  received  and  of  dispositions 
of  prior  petitions. 

SUMMARV:  Pursuant  to  FAA's 
rulemaking  provisions  governing  the 
appUcation,  processing,  and  disposition 
of  petitions  for  rulemaking  (14  CFR  Part 
11),  this  notice  contains  a  siumnary  of 
certain  petitions  requesting  the  initiation 
of  rulemaking  procedures  for  the 
amendment  of  specified  provisions  of 
the  Federal  Aviation  Regulations  and  of 
deniab  or  withdrawals  of  certain 
petitions  previously  received.  The 
purpose  of  this  notice  is  to  improve  the 
public's  awareness  of,  and  participation 
in,  this  aspect  of  FAA's  regulatory 
activities.  Neither  pubUcation  of  this 
notice  nor  the  inclusion  or  omission  of 
information  in  the  summary  is  intended 
to  affect  the  legal  status  of  any  petition 
or  its  final  disposition. 
DATS:  Comments  on  petitions  received 
must  identify  the  petition  docket  number 
involved  and  must  be  received  on  or 
before  August  1, 1988. 
AOOncM:  Send  comments  on  any 
petition  in  triplicate  to:  Federal  Aviation 
Administration.  Office  of  the  Chief 
Counsel,  Attn:  Rules  Docket  (AGC-10), 

Petition  Docket  No ,  800 

Independence  Avenue  SW., 
Washington,  DC  20591. 
FOR  FURTHBI  MTOMIATION  CONTACr. 
The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-10),  Room  916,  FAA 
Headquarten  Buildmg  (FOB  lOA).  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone  (202) 
267-3132. 

This  notice  is  pubUshed  pursuant  to 
paragraphs  (b)  and  (f)  of  { 11.27  of  Part 
11  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  11). 

Issued  in  Washington.  DC,  on  May  24, 19e& 
D«iiseD.HdL 

Manager,  Program  Management  Staff. 
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PETmoNS  FOR  Rulemaking 


Docket 
No. 

ft-a1«' 

rwnonsr 

ReQulabons  affected 

Oesaipbon  of  petttton                  f 

2S591 

Unilwl  Stales  UltraligM  Associalion,  Inc 

Pwt  loa 

order  to  modMy  tfie  defMUon;  to  eetablith  mandatory  airman  certM)- 
cation,  vefdcie  regislraBon  and  martcing:  and.  m  me  case  of  two- 
place  ultralights,  to  establish  standards  for  pilot's  knoMedge,  experi- 

(FR  Doc  6S-12317  Filed  6-1-88;  8:45  am] 
■aian  cooc  4tio-is-« 

14  CFR  Part  73 

[Airspaoa  Docfcat  Na  8a-ASW-19] 

Propoaed  Ctiange  to  Time  of 
Dealgnation  for  Reatrlcted  Area  R- 
6312;Cotulla,TX 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACnON:  Notice  of  proposed  rulemaking. 


:  This  notice  proposes  to 
amend  the  time  of  designation  of 
Restiicted  Area  R-6312  Cotulla,  TX,  by 
adding  the  statement  "other  times  by 
NOTAM"  to  the  existing  pubUshed 
hours.  This  provision  would  enable  use 
of  R-6312  for  nighttime  fighter  training 
missions. 

DATES:  Comments  must  be  received  on 
or  before  |uly  18, 1988. 
ADORCSSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Director,  FAA, 
Southwest  Region,  Attention:  Manager, 
Air  Traffic  Division,  Docket  No.  88- 
ASW-19,  Federal  Aviation 
Administintion.  P.O.  Box  1689.  Fort 
Worth.  TX  76101. 

The  official  docket  may  be  examined 
in  the  Rules  Docket,  weekdays,  except 
Federal  hoUdays,  between  8:30  a.m.  and 
5:00  p.m.  The  FAA  Rules  Docket  is 
located  in  the  Office  of  the  Chief 
Counsel,  Room  916, 800  Independence 
Avenue,  SW.,  Washington,  DC. 

An  informal  docket  may  also  be 
examined  diuing  normal  business  houra 
at  .the  office  of  the  Regional  Air  Traffic 
Division. 
FOR  FURTHER  INFORMATION  CONTACT: 

Paul  Gallant,  Airspace  Branch  (ATO- 
240),  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic 
Operations  Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington  DC  20591; 
telephone:  (202)  267-9253. 
•UFFLEMENTARV  information: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 


or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic  and 
energy  aspects  of  the  proposal.  Send 
comments  on  environmental  and  land 
use  aspects  to:  Headquarters,  AFSC/ 
DEMV,  Andrews  AFB,  MD  20334-5000: 
telephone:  (301)  981-2663. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  Usted  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  88-ASW-19."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
commnnications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket 
both  before  and  after  the  closing  date 
for  comments.  A  report  summarizing 
each  substantive  public  contact  with 
FAA  personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

AvallabUityofNPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  Office  of 
PubUc  Affairs,  Attention:  Public  Inquiry 
Center,  APA-230, 800  Independence 
Avenue,  SW.,  Washington,  DC  20591,  or 
by  caUing  (202)  267-3484. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
Ust  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2  which  describes  the  application 
procedure. 


The  Proposal 

The  FAA  is  considering  an 
amendment  to  Part  73  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  73)  to 
permit  expanded  use  of  R-6312  by 
adding  the  provision  "other  times  by 
NOTAM"  to  the  current  published  time 
of  designation.  Training  scenarios  for 
the  fighter  units  utilizing  R-6312  have 
become  highly  sophisticated  and  one 
scenario  used  by  two  of  these  units 
requires  that  the  entire  mission  be  fiown 
at  night.  The  existing  R-6312  time  of 
designation  is  listed  as  "sunrise  to 
sunset"  which  prevents  any  nighttime 
activity  in  the  area.  Because  of  this 
limitation,  flight  crews  must  use 
restricted  areas  located  outside  the  state 
of  Texas.  By  designating  R-6312  for  use 
after  sunset,  fighter  units  based  at  Kelly 
Air  Force  Base  and  Bergstrom  Air  Force 
Base  could  complete  all  required  night 
training  locally,  resulting  in  annual 
savings  approaching  one  miihon  dollars 
in  fuel  and  travel  costs  alone. 

If  designated  for  use  after  sunset,  it  is 
projected  that  R-6312  would  be  used 
approximately  three  nights  per  week, 
two  hoiun  per  night.  Procedures  have 
been  refined  to  maintain  very  precise 
scheduling  control  of  the  area  and  to 
release  the  airspace  to  Houston  Air 
Route  Traffic  Control  Center  when  not 
required  for  military  training.  The  U.S. 
Navy  has  installed  a  VHF  radio  site  at 
R-6312  which  allows  nonparticipating 
pilots  to  receive  absolute  real-time 
status  information  about  the  area. 
Section  73.63  of  Part  73  of  the  Federal 
Aviation  Regulations  was  republished  in 
Handbook  7400.6D  dated  January  4, 
198& 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
estabhshed  body  of  technical 
regulations  for  which  fi^quent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore— (1)  Is  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
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that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 

List  of  Subjects  in  14  CFR  Part  73 

Aviation  safety,  Restricted  areas. 
The  Proposed  Amendment  ] 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend  Part 
73  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  73)  as  foUouro: 

PART  7»-SPECIAL  USE  AIRSPACE 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  48  U.S.C  134a(a),  1354(a).  1510. 
1522:  Executive  Order  10854:  48  U.S.C.  10e(g) 
(Revised  Pub.  L.  87-44%  )anuaiy  12, 1S83):  14 
CFR  11.68. 

S73jS3    [AiiMNdsdl 

2.  Section  73.63  is  amended  as  follows: 

R-SS12  CotuUa,  TX  (AsMidad] 

By  removing  the  cuirent  time  of  designation 
and  substituting  the  foUowring: 

Time  of  designation.  Sunrise  to  sunset; 
other  times  by  NOTAM. 

Issued  in  Washington.  DC,  on  May  25, 1888. 
SMomo  Wugalter, 

Manager.  Airapace-Ruleg  and  Aeronautioal 
Infonnation  Division. 
[FR  Doc  8S-12316  Filed  6-1-88;  8:45  am] 
■nxiNS  COW  4ei«-i>-« 


14  CFR  Part  75 

(Akapaca  DodMt  No.  8S-ASW-1 1] 


Proposed  Attaration  of  Jet  Route  J-17 


:  Federal  Aviation 
Admimstration  (FAA),  DOT.  | 

ACTION:  Notice  of  proposed  rulemaking. 


:  This  notice  proposed  to  alter 
the  description  of  )et  Route  1-17  located 
in  the  vicinity  of  Abilene,  TX.  The  FAA 
proposed  to  realign  \-\7  by  adding  a 
west  dogleg  between  Abilene  and  San 
Antonio,  TX.  This  action  would  provide 
increased  safety  by  providing  improved 
course  guidance  in  the  vicinity  of 
Brownwood.  TX,  Military  Operations 
Area  (MOAJ. 

DATE  Comments  must  be  received  on  or 
befwe  Inly  15. 1968. 
ADDwen:  Send  comments  on  the 
proposal  in  triplicate  to:  Director,  FAA, 
Southwest  Region.  Attention:  Manager, 
Air  Traffic  Division,  Docket  No.  8S-i 
ASW-11.  Federal  Aviation 


Administration.  P.O.  Box  1689.  Fort 
Worth.  TX  76101. 

The  official  docket  may  be  examined 
in  the  Rules  Docket  weekdays,  except 
Federal  holidays,  between  8:30  a.m.  and 
SHX)  pan.  The  FAA  Rules  Docket  is 
located  in  the  Office  of  the  Chief 
Counsel,  Room  916, 800  Independence 
Avenue.  SW.,  Washington.  DC. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 


FOn  RJNTMER  WrOWMATIOH  CONTACT. 

Lewis  W.  SdU.  Airspace  Branch  (ATO- 
240),  Airspace-Rules  and  Aeronautical 
Infonnation  Division.  Air  Traffic 
Operations  Service,  Federal  Aviation 
Administration.  800  Independence 
Avenue,  SW..  Washington  DC  20591: 
telephone:  (202)  267-0250. 
SUPPtaiBITAIIY  intowmation: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Conunents  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic  and 
energy  aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  ki 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcand  on  whidt  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  Na  88-ASW-ll."  The 
postcard  will  be  date/ time  stamped  and 
returned  to  the  conunenter.  All 
communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket 
both  before  and  after  the  closing  date 
for  comments.  A  report  summarizing 
each  substantive  public  contact  with 
FAA  personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket 

Availability  efNPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Propos«l  Rulemaking  (NFRM) 
by  submitHng  a  request  to  the  Federal 
Aviation  Atbiinistra^n.  Office  of 
Public  Affairs,  Attention:  Public  inquiry 


Center.  APA-230, 800  Independence 
Avenue,  SW.,  Washington.  DC  20591.  or 
by  calling  (202)  267-3484. 
PfiTnmiinirjiHnrm  must  identify  the 
notice  nimiber  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  shouJd  also 
request  a  copy  of  Advisory  Circular  No. 
11-2  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  Part  75  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  75)  to 
realign  let  Route  ]-17  via  a  west  dogleg 
between  Abilene  and  San  Antonio.  The 
Fort  Worth  Air  Route  Traffic  Control 
Center  has  requested  the  alteration  to 
provide  improved  course  guidance  in 
that  area,  thereby  increasing  safety  in 
the  vicinity  of  the  Brownwood  MOA. 
This  action  would  enhance  safety  by 
adding  a  dogleg  in  an  area  where 
military  activity  is  concentrated.  Section 
75.100  of  Part  75  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  740aeD  dated  January  4, 
1988. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It. 
therefore — (1)  Is  not  a  "major  rule" 
imder  Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  28. 19T9);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated.  wiU  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  73 

Aviation  safety.  Jet  routes. 

The  Prtyosed  Anuindment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend  Part 
75  of  the  Federal  Aviation  Regiilations 
(14  CFR  Part  75)  as  follows: 

PART  75-ESTABUSNMENT  OF  JET 
ROUTES  AND  AREA  HIOH  ROUTES 

1.  The  authority  citation  for  Part  75 
continues  to  read  as  follows: 

Authority:  48  U.S.C.  1348(a),  1354(a).  1510; 
Executive  ddw  108S4: 40  U.S.C  106(g) 
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(Revised  Pub.  L  97-448,  January  12, 1883);  14 
CFR  11.89. 

§75.100   [Amended] 

2.  Section  75.100  is  amended  as 
follows: 

M7  (Amended] 

By  removing  the  words  "via  Abilene.  TX;" 
and  substituting  the  words  "INT  San  Antonio 
323'T(315-M)  and  Abilene,  TX.  180*T(170*M) 
radials;  Abilene;" 

Issued  in  Washington,  DC,  on  May  18, 1888. 

Temple  H.  Johnson. 

Manager,  Airspace-Rules  and  Aennautical 
Infonnation  Division. 

[FR  Doc.  88-12315  Filed  6-1-68;  8:45  am] 
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FEDERAL  TRADE  COMMISSION 

16  CFR  Part  13 

[FHe  Na  881-0076] 

American  Stores  Co.  et  al^  Proposed 
Consent  Agreement  Wittt  Anirtysls  To 
Aid  PubNc  Comment 

agency:  Federal  Trade  Commission. 
AcnoN:  Proposed  consent  agreement. 

summary:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement  accepted  subject  to  final 
Commission  approval,  would  require, 
among  other  things,  that  American 
Stores  Company,  a  Dublin,  California 
corporation,  that  operates  supermarkets, 
divest,  in  each  of  certain  areas  of 
California,  or  either  (1)  a  store  or  stores 
acquired  by  American  from  Lucky  Store. 
Inc.;  or  (2)  a  store  or  stores  currently 
operated  by  Amerioan. 
DATE:  Comments  must  be  received  on  or 
before  August  1, 1988. 
ADDRESS:  Comments  shovdd  be  directed 
to:  FTC/Office  of  the  Secretary.  Room 
136, 6th  Street  and  Pennsylvania  Avenue 
NW..  Washington.  DC  20580. 
FOR  nmtHKR  INFORMATION  CONTACT. 
Joan  S.  Greenbaum  FTC/S-3302. 
Washhigton,  DC  20580.  (202)  326-2629. 
SUPPLEMENTARY  INFORMATION:  Pursiiant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act.  38  Stat  721, 15  U.S.C. 
48  and  9  2.34  of  the  Commission's  Rules 
of  Practice  (16  CFR  2.34),  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist  having  been  filed  with 
and  accepted,  subject  to  final  approval, 
by  the  Commission,  has  been  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days.  Public  comment  is  invited. 
Such  comments  or  views  will  be 
copsidered  by  the  Commission  and  will 


be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
§  4.9(b)(14)  of  the  Commission's  Rules  of 
PracUce  (16  CFR  4.9(b)(14). 

List  of  Subjects  in  16  CFR  Part  13 

Supermarkets,  Trade  practices. 

Agreement  Containing  Consent  Order 

In  the  matter  of  American  Stores  Co.,  a 
corporation  and  Alpha  Beta  Acquisition 
Corp.,  a  corppration. 

The  Federal  Trade  Commission  ("the 
Commission"),  having  initiated  an 
investigation  of  the  proposed  acquisition 
of  common  stock  of  Lucky  Stores,  Inc. 
("Lucky")  by  Alpha  Beta  Acquisition 
Corporation,  a  wholly-owned  subsidiary 
of  American  Stores  Company 
(hereinafter  collectively  "American"), 
and  it  now  appearing  that  American  is 
willing  to  enter  into  an  Agreement 
Containing  a  Consent  Order 
("Agreement")  to  divest  certain  assets 
and  cease  and  desist  fi-om  certain  acts: 

It  is  hereby  agreed  by  and  between 
American,  by  its  duly  authorized 
officers  and  its  attorneys,  and  counsel 
for  the  Commission  that: 

1.  Lucky  is  a  corporation  organized 
and  existing  imder  the  laws  of  the  State 
of  Delaware,  with  its  executive  offices 
located  at  6300  Clarke  Avenue,  Dublin. 
California  94568. 

2.  American  Stores  Company,  which 
owns  100  percent  of  the  voting  securities 
and  controls  Alpha  Beta'Acquisition 
Corporation,  is  a  corporation  organized 
and  existing  under  the  laws  of  the  State 
of  Delaware  with  its  executive  offices 
hjcated  at  444  East  100  South.  Salt  Lake 
City,  Utah  84111. 

3.  Alpha  Beta  Acquisition  Corporation 
is  a  corporation  organized  and  existing 
under  the  laws  of  the  State  of  Delaware 
with  its  executive  offices  located  at 
19100  Von  Karman,  Irvine,  California 
92715. 

4.  American  has  been  furnished  with  a 
draft  complaint  here  attached,  that  the 
Bureau  of  Competition  will  present  to 
the  Commission  for  its  consideration, 
which,  if  issued  by  the  Commission, 
would  charge  American  with  violations 
of  the  Clayton  Act  and  Federal  Trade 
Commission  Act. 

5.  American  admits  all  jurisdictional 
facts  set  forth  in  the  attached  draft  of 
the  complaint. 

6.  American  waives: 

(a)  Any  further  procedural  steps; 

(b)  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

(c)  All  rights  to  seek  judicial  review  or 
otherwise  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement  and 


(d)  All  rights  under  the  Equal  Access 
to  Justice  Act 

7.  This  agreement  shall  not  become  a 
part  of  the  public  record  unless  and  until 
it  is  accepted  by  the  Conmiission.  If  this 
agreemenHs  accepted  by  the 
Commission,  it  together  with  the  draft 
of  complaint  contemplated  thereby,  will 
be  placed  on  the  public  record  for  a 
period  of  sixty  (60)  days  and  information 
in  respect  thereto  publicly  released.  The 
Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 
agreement  and  so  notify  American,  in 
which  event  it  will  take  such  action  as  it 
may  consider  appropriate,  or  issue  and 
serve  its  complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

8.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  American  that  the  law 
has  been  violated  as  alleged  in  the  draft 
of  complaint  here  attached. 

9.  This  agreement  contemplates  that 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  S  2.34  of  the 
Commission's  Rules,  the  Commission 
may,  without  further  notice  to  American, 
(1)  issue  its  complaint  corresponding  in 
form  and  substance  with  the  draff  of 
complaint  attached  hereto  and  its 
decision  containing  the  following  order 
to  divest  and  to  cease  and  desist  in 
disposition  of  the  proceeding,  and  (2) 
make  information  public  with  respect 
thereto.  When  so  entered,  the  order  to 
divest  and  to  cease  and  desist  shall 
have  the  same  force  and  effect  and  may 
be  altered,  modified  or  set  aside  in  the 
same  manner  and  within  the  same  time 
provided  by  statute  for  other  orders.  The 
order  shall  become  final  upon  service. 
Delivery  by  the  U.S.  Postal  Service  of 
the  complaint  and  decision  containing 
the  agreed-to  order  to  American  Stores 
Company's  address  as  stated  in  this 
agreement  shall  constitute  service. 
American  waives  any  right  it  may  have 
to  any  other  manner  of  service.  "The 
complaint  may  be  used  in  construing  the 
terms  of  the  order,  and  no  agreement 
understanding,  representation  or 
interpretation  not  contained  in  the  order 
or  the  agreement  may  be  used  to  vary  or 
contradict  the  terms  of  the  order. 

10.  American  has  read  the  proposed 
complaint  and  order  contemplated 
hereby.  American  understands  that  once 
the  order  has  been  issued,  it  will  be 
required  to  file  one  or  more  compliance 
reports  showing  that  it  has  fully 
complied  with  the  order.  American 
further  understands  that  it  may  be  liable 
for  civil  penalties  in  the  amount 
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provided  by  law  for  each  violation  of 
the  order  after  it  becomes  final 

Order 


I 

As  used  in  ^s  Order,  the  following 
definitions  shall  apply: 

(a)  "American"  means  American 
Stores  Company,  its  parents, 
subsidiaries  (including  Alpha  Beta 
Acquisition  Corporation),  divisions,  and 
groups  controlled  by  American  and  their 
respective  directors,  officers,  employees, 
agents  and  representatives  and  their 
respective  siKcessors  and  assigns. 

(b)  "Lucky"  means  Lucky  Stores,  Inc., 
its  parents,  subsidiaries,  divisions  and 
groups  controlled  by  Lucky  and  their 
respective  directors,  officers,  employees, 
agents  and  representative  and  their 
respective  successors  and  assigns. 

(c)  "Acquisition"  means  American's 
acquisition  of  the  issued  and 
outstanding  common  stock  of  Lucky. 

(d)  "California  Operation"  means  the 
362  grocery  stores  of  Lucky  located  in 
California  or  Nevada,  inventory, 
trademarks  and  trade  names,  warehouse 
distribution  and  manufacturing  facilities 
and  all  related  property  and  facilities. 

(e)  "Retail  grocery  store"  means  any 
fall-line  retail  food  store  of  10,000  or 
more  square  feet  and  which  sells 
primarily  a  wide  variety  of  canned  or 
frozen  foods;  dry  groceries;  non-edible 
grocery  items;  fresh  meat,  poultry  and 
produce  (vegetables  and  firuits)  and 
which  often  sells  delicatessen  items, 
bakery  items,  fresh  fish  or  other 
speciality  items. 

(f)  "Assets  to  be  divested"  means  the 
assets  described  in  Paragraph  II  (A). 
also  known  as  "U  (A)  properties." 

(g)  "To  be  acquired  store"  means  any 
retail  grocery  store  in  the  California 
Operation. 

(h)  "Commission"  means  the  Federal 
Trade  Commission. 

(i)  "Ea^e  Food  Centov,  LP."  means 
Eagle  Food  Centers,  LJ>.,  a  Delaware 
limited  partnership. 

(j)  "Odyssey  Partners"  means 
Odyssey  partners,  a  New  York  limited 
paitnoship. 

n  I 

It  is  ordered  tiuit: 

(A)  If  American  acquires  a  majority 
(more  than  50%)  of  the  outstanding 
voting  shares  of  Lucky,  American  shall, 
within  six  (6)  months  from  the  date  this 
Order  becomes  final,  divest  absolutely 
and  in  good  faith. 

(1)  Either  a  to  be  acquired  store  or  a 
grocery  store  presently  operated  by 
American  in  each  of  Camarillo, 
California;  Cathedral  City,  California; 
Fallbrook,  California;  Indio  or 


Coachrila.  Califania:  La  Mesa. 
California:  Lenon  Grove,  CaUfatnia; 
Mill  Valley  or  San  RefaeL  California; 
Novato,  California:  Petaloma,  CaMfboiia; 
Point  Lome.  Cjlifomia;  Santa  Barbara. 
Montecito  or  Goleta.  California;  Santee. 
California;  Spring  Valley,  California: 
and  in  the  area  south  of  Chuia  Vista. 
California  and  north  of  the  Mexican 
bordier  and 

(2)  Two  grocery  stores,  either  or  both 
of  which  may  be  a  to  be  acquired  store 
or  a  grocery  store  presendy  operated  by 
American,  in  the  area  that  includes  the 
cities  and  towns  of  Canyon  County. 
Newfaall,  Saugus  and  Valencia, 
California;  and 

(3)  Three  stores,  any  or  all  of  which 
may  be  a  to  be  acquired  store  or  a 
grocery  store  presendy  operated  by 
American,  in  the  area  of  San  Mateo 
County,  California  from  and  including 
San  Mateo  to  Menlo  Park;  and 

(4)  Six  stores,  any  or  all  of  whidi  may 
be  a  to  be  acquired  store  or  a  grocery 
store  presently  operated  by  American, 
in  Alameda  County,  Califoinia  north  of 
the  Santa  Clara  County  line  up  to  and 
including  San  Leandro,  Cahfomia;  and 

(5)  Grocery  stores  with  aggregate 
average  weddy  sales  in  1987  of  $1.8 
million,  any  or  all  of  which  may  be  a  to 
be  acquired  store  or  a  grocery  store 
presently  operated  by  American,  in 
Santa  Clara  Coimty,  California 

(such  stores  are  hereinafter  referred  to 
as  the  11(A)  properties).  The  11(A) 
properties  are  to  be  divested  only  to  an 
acquiror  or  acquirors,  and  ony  in  such 
manner,  that  receives  the  prior  approval 
of  the  Commission. 

The  Agreement  to  Hold  Separate, 
attached  hereto  as  Appendix  A  and    ' 
made  a  part  hereof,  shall  continue  in 
effect  until  such  time  as  such  stores 
have  been  divested,  and  American  shall 
comply  with  all  terms  of  said  agreement 
The  purpose  of  the  divestiture  of  such 
stores  is  to  ensure  their  continuation  as 
ongoing,  viable  enterprises  engaged  in 
the  same  business  in  which  they  are 
presently  engaged  and  to  remedy  the 
lessening  of  competition  alleged  in  the 
Commission's  complaint. 

Within  ten  (10)  days  of  obtaining 
control  of  Lucky's  board  of  directors, 
Amoican  also  shall  cause  Lucky  to  sell 
to  Odyssey  Partners  Lucky's  entire 
common  limited  partnership  interest  in 
Eagle  Food  Centers.  LP. 

(B)  If  AnieHcaa  acquires  less  than  a 
majority  (SOX  or  less)  of  the  outstanding 
voting  shares  of  Lucky,  American  shall 
divest  on  the  New  York  Stock  Exchange 
or  in  privately  negotiated  transactions 
absolutely  and  in  good  faith  all  its 
intoest  in  audi  riiarefl  within  six  (6) 
months  from  the  date  this  Order 


becomes  final  Fending  such  divestiture. 
American  shall  not  direcdy  or 
indirecdy.  (i)  exercise  dominion  or 
control  ov»,  or  otherwise  seek  to 
influence,  the  management  direction,  or 
supervision  of  the  business  of  Lucky,  (ii) 
seek  or  obtain  representation  on  the 
Board  of  Directors  of  Lodcy.  (iii) 
exercise  any  votii^  rights  attached  to 
the  shares,  (iv)  seek  or  obtain  access  to 
any  confidential  or  proprietary 
information  of  Lucky,  or  (v)  take  any  . 
action  or  omit  to  take  any  action  in  a 
maimer  that  would  be  incompatible  with 
the  status  of  American  as  a  passive 
investor  in  Lucky.  If  Ainerican  acquires 
less  than  a  majority  (50%  or  less)  of  die 
outstanding  voting  shares  of  Lucky, 
American  shall  be  bound  by  only  Parts 
n(B),  Vn  and  DC  of  this  Order. 

m 

It  is  further  ordered  that  within  ten 
(10)  days  of  obtaining  control  of  Lucky's 
board  of  directors  American  will 
appoint  Arthur  Andersen  ft  Co.  ("A.A."), 
or  such  other  person  as  die  Commission 
may  approve,  %vho  will  receive,  in  the 
place  and  stead  of  Lucky,  any 
information  which  might  otherwise  be 
given  by  Eagle  Food  Centers,  LP. 
("EFCLP")  and  said  person  shall  provide 
to  American  only  that  infarmation 
necessary  to  prepare  pnbhc  filings  or 
tax  returns,  or  evaluate  the  terms  of  the 
sale  of  such  interest  In  no  event  will 
such  information  be  other  than  historical 
in  natute  and  in  no  event  will  such 
information  relate  to  BFCLFs  pricing  or 
marketing  practices  or  expansion  plans. 

Within  ten  (10)  days  of  obtaining 
control  of  Lucky's  board  of  directors 
American  will  cause  Lucky  to  waive  any 
right  to  serve  on  any  advisory  board  of 
EFCLP.or  otherwise  have  access  to  die 
books  and  records  of  EFCLP.  Nothing 
herein  cents i—d  shall  present  AA,  or 
such  other  person,  from  providing  to 
American  sndb  infonnation  as  may  be 
necessary  to  infonn  AiBSiican  as  to  the 
value  of  its  interest  in  EFCLP.  nor  shall 
anyttdng  contained  herein  prevent  AA.. 
or  such  other  person,  from  providing 
requested  information  to  third  party 
purchasers  of  Lucky's  interest  in  EFCLP. 
In  no  event  will  sudi  information  be 
other  than  historical  in  nature  and  in  no 
event  will  such  information  relate  to 
EFCXPs  pricing  or  marketing  practices 
or  expansion  plans. 

Within  ten  (10)  days  of  obtaining 
control  of  Ludcy's  board  of  directors 
Ameriqan  will  also  cause  Lucky  to 
notify  EFCLP  of  Lucky's  intention  to 
terminate  Lucky's  obligations  under  the 
Management  Infonnatian  Services 
Agreement  (the  "MIS  Agreement") 


entered  into  between  Lucky  and  EFCLP 
on  November  10. 1987. 

Pending  termination  of  the  MIS 
Agreement  no  information  delivered  by 
EFCLP  to  Dicky  for  processing  pursuant 
to  the  terms  of  die  MIS  Agreement  shall 
be  disclosed  or  otherwise  made 
available  except  to  those  employees  of 
Ludiy  as  shall  be  necessary  for  Lucky  to 
perform  its  obligations  under  the  MIS 
A^eement  No  information  deUvered  by 
EFCLP  to  Lucky  under  die  MIS 
Agreement  shall  be  disclosed  or 
otherwise  made  available  to  officers  or 
employees  of  American  or  any  of  its 
affiliates  (other  than  to  employees  of 
Lucky  in  accordance  with  the  first 
sentence  of  this  paragraph).  American 
shall  provide  written  notice  to  the  Lucky 
employees  who  will  receive  or  have 
access  to  the  information  provided  to 
Lucky  by  EFCLP  pursuant  to  die  MIS 
Agreement  that  such  information  may 
not  be  disdosed  or  made  available  to 
any  person  except  in  accordance  with 
the  terms  of  this  Order. 

IV 

It  is  further  ordered  that,  pending 
divestiture.  American  shall  maintain  the 
viability  and  marketability  of  the  n(A) 
properties  and  shall  not  cause  or  permit 
the  destrudion,  removal  or  impairment 
of  any  assets  or  business  of  the  n(A] 
properties  except  in  the  ordinary  course 
of  business  and  except  for  ordinary 
wear  and  tear. 


It  is  further  ordered  diat  die  n(A) 
properties  riiall  not  be  divested,  direcdy 
or  indirecdy,  to  anyone  who  is  at  the 
time  of  the  divestitiue  an  officer, 
director,  employee  or  agent  of.  or  under 
the  control,  direction  or  influence  of 
American. 

VI 

It  is  further  ordered  that: 

(A)  If  American  has  not  divested  the 
11(A)  properites  within  the  six  month 
period  from  the  date  the  Order  becomes 
final.  American  shall  consent  to  the 
appointment  of  a  trustee  by  the 
Commission  to  divest  the  11(A) 
properties.  In  the  event  that  the 
Commission  brings  an  action  pursuant 
to  section  9(aKl)  of  the  Federal  Trade 
Commission  Act  15  U.S.C.  45(a)(1),  or 
any  other  statate  enforced  by  the 
Commission,  American  shall  consent  to 
the  appointment  of  a  trustee  to  divest 
the  11(A)  properties.  The  appointment  of 
a  trustee  shall  not  constitute  a  waiver 
by  the  Commission  of  its  right  to  seek 
civil  pmalties  and  other  relief  available 
to  it  for  any  violation  of  this  Order. 

(B)  If  a  trustee  is  appointed  by  a  court 
or  the  Commission  pursuant  to  Part 


VI(A)  of  this  Order.  American  shall 
consent  to  the  following  terms  and 
con'ditions  regarding  the  trustee's  duties 
and  responsibiUties: 

1.  The  Commission  shall  select  the 
trustee,  subject  to  the  consent  of 
America,  which  shall  not  be 
unreasonably  withheld.  The  trustee 
shall  be  a  person  with  experience  and 
expertise  in  acquisitions  and 
divestitures. 

2.  The  trustee  shall  have  the  power 
and  authority  to  divest  the  11(A) 
properties  that  have  not  been  divested 
by  American  within  the  time  period  for 
divestiture  in  Part  n.  The  trustee  shall 
have  nine  (9)  months  from  the  date  of 
appointment  to  accomplish  the 
divestiture,  which  shall  be  subject  to  the 
prior  approval  of  the  Commission  and,  if 
the  trustee  is  appointed  by  a  court, 
subject  also  to  the  prior  approval  of  the 
court.  If,  however,  at  the  end  of  the  nine- 
month  period  the  trustee  has  submitted 
a  plan  of  divesture  or  believes  that 
divestiture  can  be  achieved  within  a 
reasonable  time,  the  divestiture  period 
may  be  extended  by  the  Commission  or 
by  the  court  for  a  court-appointed 
trustee:  provided,  however,  that  the 
Commission,  or  the  court  for  a  court- 
appointed  trustee,  may  only  extend  the 
divestiture  period  two  (2)  times. 

3.  If.  at  the  end  of  the  divelstiture 
period  as  extended  pursuant  to 
paragraph  VI(B)(2)  above,  the  trustee 
has  not  secured  approval  of  divestiture 
as  required  by  paragraph  11(A).  the 
trustee  may,  if  the  Commission 
determines  in  order  to  accomplish  the 
divestiture,  add  such  other  assets  as  are 
required  to  effectuate  the  divestiture  of 
the  11(A)  properties. 

4.  The  trustee  shall  have  full  and 
complete  access  to  the  personnel,  books, 
records  and  facilities  of  American  and 
Lucky.  American  shall  develop  such 
financial  or  other  information  as  such 
trustee  may  reasonably  request  and 
shall  cooperate  with  the  trustee. 
American  shall  take  no  action  to 
interfere  with  or  impede  the  trustee's 
accomplishment  of  the  divestiture. 

5.  The  trustee  shall  use  his  or  her  best 
efforts  to  negotiate  the  most  favorable 
price  and  terms  available  in  each 
contract  that  is  submitted  to  the 
Commission,  subject  to  American's 
absolute  and  unconditional  obligation  to 
divest  at  no  minimum  price  and  the 
purposes  of  this  divestiture  as  stated  in 
PartIL 

e.  The  trustee  shall  serve  without 
bond  or  other  security  at  the  cost  and 
expense  of  American  on  such 
reasonable  and  customary  terms  and 
conditions  as  the  Commission  or  a  court 
may  set  The  trustee  shall  have  authority 
to  retain  at  the  cost  and  expense  of 


American  such  consultants, 
accountants,  attorneys,  business 
brokers,  appraisers  and  other 
representatives  and  assistants  as  are 
reasonably  necessary  to  assist  in  the 
divestiture.  The  trustee  shall  account  for 
all  monies  derived  from  the  divestiture 
and  all  expenses  incurred.  After 
approval  by  the  Commission  or  the  court 
of  the  account  of  the  trustee,  indudlng 
fees  for  his  or  her  services,  all  remaining 
monies  shall  be  paid  to  American  and 
the  trustee's  power  shall  be  terminated. 
The  trustee's  compensation  shall  he 
based  at  least  in  significant  part  on  a 
commission  arrangement  contingent  on 
the  trustee's  divesting  the  11(A) 
properties.  Nothing  herein  shall  be 
construed  to  limit  the  trustee's 
compensation  to  an  amount  not  in 
excess  of  monies  derived  from  the  sale. 

7.  Within  fifteen  (15  days)  after 
appointment  of  the  trustee  and  subject 
to  the  approval  of  the  Commission  and, 
if  the  trustee  was  appointed  by  a  court, 
subject  also  to  the  prior  approval  of  the 
court,  American  shall  execute  a  trust 
agreemet  that  transfers  to  the  trustee  all 
ri^ts  and  powers  necessary  to  permit 
the  trustee  to  effed  die  divestiture  of  the 
11(A)  properties. 

8.  If  the  trustee  ceases  to  act  or  fails  to 
act  diligendy.  a  substitute  trustee  shall 
be  appointed  in  the  same  manner  as  in 
PartVL 

9.  The  trustee  shall  report  in  writing  to 
American  and  the  Commission  every 
sixty  (60)  days  from  the  date  the  trust 
agreement  is  executed  concerning  the 
trustee's  efforts  to  accomplish 
divestiture. 

vn 

It  is  furthered  ordered  that  within 
sixty  (60)  days  from  the  date  this  Order 
becomes  final  and  every  sixty  (60)  days 
thereafter  until  it  has  folly  complied 
with  Part  II  of  this  Order,  American 
shall  submit  to  the  Commission  a 
verified  written  report  setting  forth  in 
detail  the  manner  and  form  in  which  it 
intends  to  comply,  is  complying  or  has 
complied  with  that  provision.  American 
shall  include  in  compliance  reports, 
among  other  things  diat  are  required 
from  time  to  time,  a  full  description  of 
contacts  or  negotiations  for  the 
divestiture  of  the  11(A)  properties, 
including  the  identity  of  all  parties 
contacted.  American  also  shall  indude 
in  compliance  reports  copies  of  all 
written  communications  to  «md  from 
such  parties,  and  all  internal 
memoranda,  reports  and 
recommendations  concerning 
divestiture. 
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It  is  further  ordered  that,  for  a  period 
of  ten  (10)  years  from  the  date  this  Order 
becomes  final,  American  shall  cease 
and  desist  from  acquiring,  without  the 
prior  approval  of  the  Commission,  , 
directly  or  indirectly,  through  ' 

subsidiaries  or  otherwise,  (i)  five  ot 
more  retail  grocery  stores,  within  any 
one  year  period  from  the  date  this  Order 
becomes  final,  including  any  facihties 
that  have  been  operated  as  a  retail 
grocer  store(s)  within  six  months  of  the 
date  of  the  offer  to  purchase  the 
facilities,  or  any  interest  in  five  or  more 
retail  grocery  stores  or  any  interest  in 
any  individual,  firm,  partnership, 
corporation  or  other  legal  or  business 
entity  that  directly  or  indirectly  owns  or 
operates  five  or  more  retail  grocery 
stores,  in  Los  Angeles  and  Orange 
Ck)unties.  California  (excluding  those 
cities  and  towns  identified  in  subsection 
(iii)  of  this  Part  VOI),  or  (ii)  two  or  more 
retail  grocery  stores,  within  any  one 
year  period  bom  the  date  this  Order 
becomes  final,  including  any  facilities 
that  have  been  operated  as  a  retail 
grocery  storer(s)  within  six  months  of 
the  date  of  the  offer  to  purchase  the 
facihties,  or  any  interest  in  any 
individual,  firm,  partnership,  corporation 
or  other  legal  or  business  entity  that 
directly  or  indirectly  owns  or  operates 
two  or  more  retail  grocery  stores,  in  the 
Bay  Area  comprised  of  the  following 
cities  or  towns: 
Alameda,  CaUfomia 
Albany,  California 
Belmont,  California 
Benicia,  California 
Berkeley,  California 
Burlingame,  CaUfomia 
Campbell,  California 
Castro  Valley,  Cahfomia 
Cupertino,  California 
Daly  City,  California 
El  Cerrito,  California 
El  Sobrante,  California 
Emeryville,  California 
Foster  City,  California 
Fremont,  California 
Hayward,  California 
Hercules.  California 
Los  Altos,  California 
Los  Gatos,  California 
Menlo  Park.  California 
Millbrae,  California 
Milpitas,  California 
Mountain  View,  California 
Newaiic,  California 
Oakland,  California 
Pacificia,  California 
Palo  Alto,  California 
Pinole,  California 
Redwood  City,  California 
Richmond,  California 
San  Bruno,  California 


San  Carlos,  California 

San  Francisco,  California 

San  Jose,  California 

San  Leandro,  California 

San  Lorenzo,  California 

San  Mateo,  California 

San  Pablo,  CaUfomia 

Santa  Clara,  CaUfomia 

Saratoga,  California 

South  San  Francisco.  California 

Sunnyvale.  California 

Union  City.  California 

Vallejo,  California 

or  (iii]  any  retail  grocery  store.  Including 

any  facility  that  has  been  operated  as  a 

retail  grocery  store  within  six  months  of 

the  date  of  the  offer  to  purchase  the 

facility,  or  any  interest  in  a  retail 

grocery  store  or  any  interest  in  any 

individual,  firm,  partnership,  corporation 

or  other  legal  or  business  entity  that 

directly  or  indirectly  owns  or  operates  a 

retail  grocery  store,  in  the  foUowing 

cities  or  towns: 

Bakersfield,  CaUfomia 

CamariUo,  California 

Canyon  Country,  NewhaU,  Saugus,  or 

Valencia,  -California 
Capitola,  CaUfomia 
Cathedral  City,  Coachella,  India.  Palm 

Desert  Palm  Springs,  or  Rancho 

Mirage,  CaUfomia 
Concord.  California 
DanviUe.  CaUfomia 
Encinitas,  California 
Escondido.  CaUfomia 
Fallbrook.  California 
Fontana.  Calif(Hiiia 
Las  Vegas,  Nevada 
Napa,  CaUfomia 

Nova  to,  CaUfomia  -  i    , 

Ontario,  CaUfomia  | 

Oxnard,  CaUfomia 
Palmdale  or  Lancaster,  California 
Petaluma,  CaUfomia 
Pleasanton,  California 
Redlands,  California 
Rialto,  CaUfomia 
Riverside,  CaUfomia 
Salinas,  CaUfomia 
San  Bernardino,  California 
San  Diego,  California,  South  of  the 

Miramar  Naval  Air  Station 
San  Juan  Capistrano  or  San  Clemente. 

CaUfomia 
San  Marcos,  California 
San  Rafael,  Mill  Valley,  Fairfax, 

Greenbrae,  Larkspur,  San  Anselmo,  or 

Sausilito,  Tiburon,  CaUfomia 
San  Ramon,  California 
Santa  Barbara,  Montecito,  or  Goleta. 

CaUfomia 
Santa  Maria,  California 
Santa  Rosa,  CaUfomia 
Simi  Valley,  California 
Thousand  Oaks,  CaUfomia 
Upland,  California 
Vacaville,  California 


Vista,  CaUfomia 
Walnut  Creek,  CaUfomia 

Provided,  however,  that  these 
prohibitions  shall  not  relate  to  the 
construction  of  new  faciUties  by 
American  or  the  leasing  by  American  of 
faciUties  not  presentiy  operated  as  a 
retail  grocery  store  in  those  locations. 
One  year  from  the  date  this  Order 
becomes  final  and  annually  ttiereafter 
for  nine  (9)  more  years,  American 
shall  file  with  the  Commission  a 
verified  written  report  of  its 
compUance  with  this  paragraph.  Such 
reports  shaU  include  a  Usting  of  aU 
acquisitions  made  by  American 
without  prior  approval  of  the 
Commission  in  any  area  Usted  in  this 
Part  VIU. 

IX 

It  is  further  ordered  that,  for  the 
purpose  of  determining  or  securing 
compliance  with  this  Order,  subject  to 
any  legally  recognized  privilege,  and 
upon  written  request  with  reasonable 
notice  to  American  made  to  its  principal 
office,  American  shaU  permit  any  duly 
authorized  representative  or 
representatives  of  the  Commission: 

(A)  Access  during  the  office  hours  of 
American  and  Lucky,  in  the  presence  of 
counsel,  to  inspect  and  copy  all  books, 
ledgers,  accounts,  correspondence, 
memoranda,  and  other  records  and 
documents  in  the  possession  or  under 
the  control  of  American  or  Lucky 
relating  to  compUance  with  this  Order; 

(B)  Upon  five  (5)  days'  notice  to 
American  and  without  restraint  or 
interference  from  them,  to  interview  - 
officers  or  employees  of  American  or 
Lucky,  who  may  have  counsel  present, 
regarding  any  such  matters. 

X 

It  is  further  ordered  that  American 
shaU  notify  the  Commission  at  least 
thirty  (30)  days  prior  to  any  proposed 
change  in  the  organization  such  as 
dissolution,  assignment  or  sale  resulting 
in  the  emergence  of  a  successor 
corporation,  the  creation  or  dissolution 
of  subsidiaries  or  any  other  change  that 
may  affect  compliance  obligations 
arising  out  of  this  Order. 

Dissenting  Statement  of  Conunissiooer 
Azcuenaga 

American  Stores  Company.  File  No. 
881-W76 

I  dissent  bom  the  decision  of  the 
Commisison  majority  to  accept  for 
public  comment  from  American  Stores 
Company  ("American")  this  proposed 
consent  order  because  the  order  is  not 
sufficiently  broad  to  resolve  the 
potential  anticompetitive  effects  of 
American's  acquisition  of  Lucky  Stores, 


In&  ("Lucky").  Based  on  the  infomiation 
now  available,  the  levels  of 
concentration,  cooditions  of  entry,  and 
other  facts  that  bear  on  the  state  of 
competition  in  the  supermarket  industry 
in  discrete  California  markets  indicate 
that  the  Commission  should  require  the 
divestiture  of  a  greater  number  of  stores 
to  protect  coBipetition  in  markets  in 
which  American  and  Lucky  now 
compete.  I  would  welcome  comment  on 
the  scope  of  the  divestiture  provision. 
I  also  oppose  the  highly  unusual  and 
curious  provision  in  the  order  in  which 
the  Commission  at  once  takes  from  and 
returns  to  Aowrican  its  ability  to  reduce 
competition  by  acqinring  stores  in  the 
Bay  Area.  Simply  explained,  the  Order 
requires  American  to  divest  from  IS  to 
21  stores  in  the  Bay  Area  (wnth  the  exact 
number  depending  on  the  sales  volume 
of  the  divested  stores]  within  six 
months,  but  aUows  American  to  acquire 
one  Steve  per  year  (without  reference  to 
sales  volume]  in  the  same  area  without 
prior  Commission  review  or  approval.  If. 
as  the  divestiture  provision  impUes,  the 
majority  has  determined  that  divestiture 
of  at  least  15  stores  is  needed  to 
preserve  tx>mpetition  in  the  Bay  Area, 
then  the  acquisisiton  of  another  store  in 
the  same  area  or,  as  permitted  under  the 
order,  the  reacquisition  of  one  of  the 
same  stores  required  to  be  divested  may 
equally  pose  a  competitive  danger.  If. 
however,  the  majority  is  permitting  the 
acquisition  of  one  store  per  year  without 
prior  approval  because  of  doubts  about 
the  loog-tenn  need  for  this  level  of 
divestiture,  then  it  would  be  simpler  and 
more  efficient  simply  to  lower  the 
number  of  stores  to  be  divested.  The 
Commission  should  not  require 
divestiture  unless  it  is  certain  that  the 
remedy  is  necessary,  but  once  it  is  found 
to  be  necessary,  it  should  not  be  diluted. 
The  Commission's  mechanism  for  prior 
approval  of  future  acquisitions  that  are 
competitively  unobjectionable  is  the 
appropriate  way  to  deal  wnth  future 
changes  in  circumstances. 

Analyab  to  Aid  PobBc  Comment  on 
PnnrisioDany  Accepted  Consent  Order 

The  Federal  Trade  Commission  has 
accepted  for  public  comment  from 
American  Stores  Company  an 
agreement  containing  consent  order, 
lihis  agreement  has  been  placed  on  the 
public  record  for  sixty  days  for 
reception  of  comments  from  interested 
persons:. 

Comments  received  during  this  period 
will  become  part  of  the  pubUc  record. 
After  sixty  days,  the  Commission  will 
again  review  the  apeement  and 
comments  received,  and  will  decide 
whether  it  shoidd  withdraw  from  the 


!  finable 


agreement's 


agreement  or  make 
order. 

The  Commission's  investigation  of 
this  matter  concerns  tlie  pro^posed 
acquisition  by  American  Stores 
Company  ("American"]  of  the  issued 
and  outstanding  shares  of  Lncky  Stores. 
Inc.  ("Lucky").  American  and  Lucky  are 
competitors  in  the  operation  of 
supermarkets  in  areas  of  CaUfomia  and 
Nevada.  In  addition.  Lucky  holds  a 
limited  partnership  interest  in  Eagle 
Food  Colters,  LP.,  which  operates 
supermarkets  in  competition  with 
American  in  areas  of  Illinois,  Indiana, 
and  Iowa.  Both  American  and  Lucky 
also  operate  various  warehouses  and 
manufacturing  facilities  in  support  of 
their  retail  operations. 

The  agreement  containing  consent 
order  would,  if  issued  by  the 
Conmiission,  settle  the  portions  of  the 
coiqplaint  that  allege  an  anticompetitive 
effect  in  the  retail  sale  of  groceries  by 
supermarkets  in  ten  areas  in  California, 
including:  FaUbrook:  Santa  Barbara, 
Montedta  and  Goleta;  CamariUo;  South 
San  Diego  County:  Santa  Clarita  Valley; 
CoacheUa  Valley;  Novato;  Petaluma; 
San  Francisco  Bay  Area;  and  the 
southem  portion  of  Marin  County.  In 
addition,  the  consent  order  would  settle 
the  portions  of  the  Complaint  that  aUege 
an  anticompetitive  effect  in  the  retail 
sale  of  groceries  in  areas  in  Illinois. 
Indiana,  and  Iowa. 

The  Commission  has  reason  to  beUeve 
that  the  acquisition  would  have  an 
anticonq)etitive  effect  in  the  retail  sale 
of  groceries  by  supermarkets  in  the 
areas  described  above,  and  would 
violate  section  7  of  the  Clayton  Act  and 
section  5  of  the  Federal  Trade 
Commission  Act,  unless  an  effective 
remedy  eliminates  the  anticompetitive 
effect. 

The  Order  accepted  for  pubUc 
comment  contains  provisions  requiring 
the  divestiture,  in  each  of  the  areas 
described  above,  of  either  (1)  A  store  or 
stores  acquired  by  American  from 
Lucky;  OT  (2]  a  store  or  stores  currenUy 
operated  by  American.  In  addition,  the 
Order  requires  American  to  seU  Lucky's 
conunon  interest  in  Eagle  Food  Centers, 
LP.,  and  to  provide  protection  against 
the  receipt  by  American  of 
competitively  sensitive  information  from 
Eagle  Food  Centers.  LP. 

Under  the  terms  of  the  Order, 
American  must  complete  the  required 
divestitures  within  six  months  of  the 
date  the  Order  beoHnes  final  If 
American  fails  to  complete  the  required 
divestitures  within  the  six-month  period, 
American  shaU  consent  to  the 
appointment  of  a  trustee,  who  would 
have  nine  additional  months  to  divest 


the  Lucky  assets.  After  the  initial  nine- 
month  period,  if  the  trustee  is  not  able  to 
find  purchasers  for  the  assets,  the 
trustee  would  have  discretion,  if  the 
Commission  finds  it  necessary,  to  sell 
any  other  assets  of  Lucky,  im  to  and 
including  aU  of  the  assets  of  Lucky,  in 
order  to  effectuate  a  sale  of  the  stores  in 
the  ten  areas  described  above.  Any 
proposed  divestiture  must  be  approved 
by  die  Federal  Trade  Commission  after 
the  divestiture  proposal  has  been  placed 
on  the  public  record  for  reception  of 
comments  from  interested  persons. 

For  a  period  of  ten  years  from  its 
effective  date,  the  Order  would  also 
prohibit  American  from  acquiring, 
without  prior  Commission  approval, 
assets  of  or  interest  in  five  or  more  retail 
grocery  stores  or  any  company 
operating  five  or  more  retail  grocery 
stores  in  Los  Angeles  or  Orange 
Counties,  assets  of  or  any  interest  in  two 
or  more  retail  grocery  stores  or  any 
company  operating  two  or  more  retail 
grocery  stores  in  the  San  Ft«ncisco  Bay 
Area,  or  assets  of  or  any  interest  in  any 
retail  grocery  store  or  any  company 
operating  a  retail  grocery  store  in 
numerous  cities  and  towns  in  California 
and  Nevada.  Both  American  and  Lucky 
operate  retail  grocery  stores  in  the  areas 
comprised  of  these  cities  and  towns. 

It  is  anticipated  that  the  provisions  of 
this  Order  would  resolve  the 
competitive  problems  alleged  in  the 
complaint.  Ilie  purpose  of  this  analysis 
is  to  invite  public  comment  concerning 
the  consent  Order,  in  wder  to  aid  the 
Commission  in  its  determination  of 
whether  it  should  make  final  the  order 
contained  in  the  agreement 
EmUyiiRodc 
Secretary. 
[PR  Doc  88-12372  Filed  6-1-88;  8:45  am] 
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16  CFR  Part  13 

[Hie  Na  881-0038] 

The  Von*  CompantM  at  al;  PropoMd 
Conwnt  AgreeweiH  WMn  KMtptt  To 
Aid  Pul>llc  ConMnant 

AQENCV:  Federal  Trade  Commission. 
ACnow;  Proposed  consent  agreement 

summary:  In  setUement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement  accepted  subject  to  final 
Commission  approval,  would  require, 
among  other  things,  that  The  Vons 
Companies,  a  El  Mmte,  California 
corporation,  that  operates  supermarkets, 
divest,  in  each  of  certain  areas  of 
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California,  of  either  (1}  a  store  or  stores 
acquired  by  Vons  from  Safeway;  or  (2)  a 
store  or  stores  currently  operated  by 
Vons. 

date:  Comments  must  be  received  on  or 
before  August  1, 198a 
AOOfiESS:  Comments  should  be  directed 
to:  FTC/Office  of  the  Secretary,  Room 
136,  6th  St.  and  Pa.  Ave.,  NW.. 
Washington,  DC  20580. 
FOR  nmTHEii  mFomaATiON  comtact: 
Joan  S.  Greenbaum  FTC/S-3302. 
Washington,  DC  20580.  (202)  326-2629. 
SUPPLEMOITAIIV  iHFOWMATKHi:  Pursuant 
to  section  e(f)  of  the  Federal  Trade 
Commission  Act.  38  Stat,  721. 15  U.S.C. 
46  and  §  2.34  of^the  Commission's  Rules 
of  Practice  (16  CFR  2.34),  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist,  having  been  filed  with 
and  accepted,  subject  to  final  approval, 
by  the  Commission,  has  been  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days.  Public  comment  is  invited. 
Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
§  4.9(b)(14)  of  the  Commission's  Rules  of 
Practice  (16  CFR  4.9(b](14)). 

List  of  Subjects  m  16  CFR  Part  13 

Supermarkets,  Trade  practices. 
Agreement  Contaimng  Consent  Order 

In  the  matter  of  The  Vons  Companies.  Inc.. 
a  corporation,  SSI  Associates,  LP.,  a  limited 
partnership,  and  Safeway  Stores. 
Incorporated,  a  corporation. 

The  Federal  Trade  Commission  ("the 
Commission"),  having  initiated  an 
investigation  of  the  proposed  acquisition 
of  the  outstanding  shares  of  capital 
stock  of  certain  subsidiaries  of  SSI 
Associates,  LP.'s  ("SSI")  subsidiary 
Safeway  Stores.  Incorporated  by  The 
Vons  Companies,*Inc.  ("Vons"),  and  it 
now  appearing  that  SSI,  Safeway  Stores, 
Incorporated  and  Vons  are  willing  to 
enter  into  an  Agreement  Containing 
Consent  Order  ("Agreement"),  to  divest 
certain  assets  and  to  cease  and  desist 
from  certain  acts: 

It  is  hereby  agreed  by  and  among 
Vons,  SSI  and  Safeway  Stores, 
Incorporated,  by  their  duly  authorized 
officers,  and  counsel  for  the  Commission 
that: 

1.  Safeway  Stores,  Incorporated  is  a 
corporation  organized  and  existing 
under  the  laws  of  the  State  of  Delaware 
with  executive  offices  located  at  Fourth 
and  Jackson  Streets,  Oakland,  CaUfomia 
94660;  and 

SSI  Associates,  LP.,  which  owns  96.4 
percent  of  the  voting  securities  of 
Safeway  Stores,  Incorporated  and 


controls  it,  is  a  limited  partnership 
organized  and  existing  under  the  laws  of 
the  State  of  Delaware  with  executive 
offices  located  c/o  Kohlberg  Kravis 
Roberts  &  Company.  101  California 
Street.  San  Francisco,  Cahfomia  94111 
(hereinafter  SSI  and  Safeway  Stores, 
Incorporated  will  be  referred  to 
collectively  as  "Safeway");  and 

Vons  is  a  corporation  organized  and 
existing  under  the  laws  of  the  State  of 
Michigan  with  executive  offices  located 
at  10150  Lower  Azusa  Road.  El  Monte. 
California  91731. 

2.  Vons  and  Safeway  have  been 
furnished  a  draft  of  complaint,  attached 
hereto  as  Exhibit  A,  that  the  Bureau  of 
Competition  will  present  to  the 
Commission  for  its  consideration,  which, 
if  issued  by  the  Commission,  would 
charge  Vons  and  Safeway  with 
violations  of  section  7  of  the  Clayton 
Act,  15  U.S.C.  18,  and  section  5  of  the 
Federal  Trade  Commission  Act.  15 
U.S.C  45. 

3.  Vons  and  Safeway  admit  all  the 
jurisdictional  facts  set  forth  in  the  draft 
of  complaint  here  attached. 

4.  Vons  and  Safeway  waive: 

(a)  Any  further  procedural  steps; 

(b)  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law: 

(c)  All  rights  to  seek  judicial  review  or 
otherwise  challenge  or  contest  the 
validity  of  the  Order  entered  pursuant  to 
this  Agreement;  and 

(d)  All  rights  under  the  Equal  Access 
to  Justice  Act. 

5.  This  Agreement  shall  not  become  a 
part  of  the  public  record  unless  and  until 
it  is  accepted  by  the  Commission.  If  this 
Agreement  is  accepted  by  the 
Commission,  it.  together  with  the  draft 
of  complaint  contemplated  thereby.  wlU 
be  placed  on  the  public  record  and 
information  in  respect  thereto  publicly 
released.  The  Conunlssion  thereafter 
may  either  withdraw  its  acceptance  of 
this  Agreement  and  so  notify  Vons  and 
Safeway,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  including,  but  not  limited 
to,  an  action  pursuant  to  section  13(b)  of 
the  Federal  Trade  Commission  Act.  15 
U.S.C.  53(b).  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

This  Agreement  and  the  draft  of 
complaint  attached  hereto  shall  be 
placed  on  the  public  record  for  a  period 
of  thirty  (30)  days. 

6.  This  Agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  Vons  or  Safeway  that 


the  law  has  been  violated  as  alleged  in 
the  draft  of  complaint  here  attached. 

7.jrhis  Agreement  contemplates  that, 
if  It  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  ptuvuant 
to  the  provisions  of  {  2.34  of  the 
Commission's  Rules,  the  Conunlssion 
may.  without  further  notice  to  Vons  or 
Safeway,  (a)  issue  Its  complaint 
corresponding  in  form  and  substance 
with  the  draft  of  complaint  attached 
hereto  and  its  decision  containing  the 
following  Order  to  divest  and  to  cease 
and  desist  from  certain  acts  in 
disposition  of  the  proceeding,  and  (b) 
make  Information  public  with  respect 
thereto.  When  so  entered,  the  Order 
shall  have  the  same  force  and  effect  and 
may  be  altered,  modified  or  set  aside  in 
the  same  manner  and  within  the  same 
time  provided  by  statute  for  other 
orders.  The  Order  shall  become  final 
upon  service.  Delivered  by  the  U.S. 
Postal  Service  of  the  complaint  and 
decision  containing  the  agreed-to  Order 
to  Vons  and  Safeway  at  their  addresses 
as  stated  In  this  Agreement  shall 
constitute  service.  Vons  and  Safeway 
waive  any  right  they  may  have  to  any 
other  manner  of  service.  The  complaint 
may  be  used  in  construing  the  terms  of 
the  Order,  and  no  agreement, 
understanding,  representation  or 
interpretation  not  contained  in  the 
Order  or  the  Agreement  may  be  used  to 
vary  or  contradict  the  terms  of  the 
Order. 

8.  Vons  and  Safeway  have  read  the  • 
proposed  draft  of  complaint  and  the 
Order  contemplated  hereby.  They 
understand  that  once  the  Order  has 
been  issued,  they  will  be  required  to  file 
one  to  more  compUance  reports  showing 
that  they  have  fully  complied  with  the 
Order.  Vons  and  Safeway  further 
understand  that  they  may  be  liable  for 
civil  penalties  in  the  amount  provided 
by  law  for  each  violation  of  the  Order 
after  it  becomes  final. 

9.  In  the  event  the  Order  contemplated 
by  this  Agreement  is  not  issued  by  the 
Commission  within  ninety  (90)  days  of 
the  date  on  which  this  Agreement  is 
placed  on  the  public  record,  Vons  and 
Safeway  may,  at  their  joint  option, 
terminate  this  Agreement  by  both 
delivering  written  notices  of  termination 
of  this  Agreement  to  the  Commission. 
The  termination  shall  be  effective  ten 
(10)  days  after  the  Commission's  receipt 
of  such  notices  of  termination,  and  this 
Agreement  shall  thereafter  be  of  no 
further  force  and  effect.  The 
Commission  may.  after  receipt  of  the 
notices  of  termination  from  Vons  and 
Safeway  under  this  Paragraph  9,  take 
such  action  as  it  may  consider 


appropriate,  including,  but  not  limited 
to.  an  action  pursuant  to  section  13(b)  of 
the  Federal  Trade  Commission  Act.  15 
U.S.C.  53(b). 

Older 

L 

As  used  in  this  Order,  the  follovmg 
definitions  shall  apply: 

(A)  "Vons"  means  The  Vons 
Companies,  Inc.,  its  subsidiaries, 
divisions  and  groups  controlled  by 
Vons.  ai\d  their  respective  directors, 
officers,  employees,  agents  and 
representatlves«nd  their  respective 
successors  and  assigns. 

(B)  "Safeway"  means  Safeway  Stores. 
Incorporated,  its  subsidiaries,  divisions 
and  groups  controlled  by  Safeway,  and 
their  respective  directors,  officers, 
employees,  agents  and  representatives 
and  their  respective  successors  and 
assigns.  "Safeway"  also  means  SSI 
Associates,  L.P.,  its  subsidiaries, 
divisions  and  groups  controlled  by  SSI 
Associates.  LP.,  and  their  respective 
directors,  officers,  employees,  agents 
and  representatives  and  their  respective 
successors  and  assigns. 

(C)  "Acquisition"  means. Vons' 
acquisition  of  the  outstanding  shares  of 
the  capital  stock  of  certain  subsidiaries 
of  Safeway,  specifically,  Safeway  Stores 
23,  Inc.,  Safeway  Stores  27,  Inc., 
Safeway  Stores  29,  Inc.,  and  Safeway 
Stoes  30,  Inc.  (hereinafter  referred  to 
collectively  as  the  "Safeway 
Subsidiaries"). 

(d)  "Assets  to  be  divested"  means  the 
assets  described  In  Paragraph  11(A)  of 
the  Order,  also  known  as  the  "11(A) 
properties." 

(E)  'To  be  acquired  store"  means  any 
retail  grocery  store  in  the  Safeway 
Subsidiaries. 

(F)  "Eligible  Person"  means  Federated 
Department  Stores,  Inc.,  dba  Ralphs 
Grocery  Company  ("Ralphs"), 
Albertson's,  Inc.,  Hughes  Markets.  Inc. 
("Hughes"),  Certified  Grocers  of 
California,  Ltd.,  Big  Bear  Super  Markets 
#3,  and  Stater  Bros.  Inc.  ("Stater  Bros.") 
and  their  respective  successors,  assigns, 
subsidiaries,  divisions  and  groups. 

(G)  "Retail  grocery  store"  means  any 
full-line  retail  food  store  of  10.000  or 
more  square  feet,  and  which  sells 
primarily  a  wide  variety  of  canned  or 
frozen  foods;  dry  groceries;  non-edible 
grocery  items;  fresh  meat  poultry  and 
produce  (vegetables  and  fnilts),  and 
which  often  sells  deUcatessen  items, 
bakery  items,  heih  fish  or  other 
specialty  items. 

(H)  "Commission"  means  the  Federal 
Trade  Commission. 


n. 

It  is  ordered  that 

(A)  Vpns  or  Safeway,  as  the  case  may 
be.  shall  divest,  absolutely  and  In  good 
faith,  prior  to  consummating  the 
Acquisition,  the  number  of  retail  grocery 
stores  (either  any  of  the  to  be  acquired 
stores,  retail  grocery  stores  presently 
operated  by  Vons,  or  any  combination 
thereof)  set  forth  below,  and  the  grocery 
businesses  operated  therein,  in  each  of 
the  following  locations. 

(1)  One  store  in  Barstow,  California; 

(2)  One  store  in  Yucca  Valley. 
California; 

(3)  One  store  in  Santa  Clarita. 
California; 

(4)  One  store  in  Camarlllo,  California; 

(5)  One  store  in  Pahn  Springs. 
California; 

(6)  Two  store  in  Santa  Barbara. 
California  (including  Goleta  and 
Montecito).  but  not  to  include  Safeway 
Store  No.  384: 

(7)  One  store  in  Cialremont 
California; 

(8)  One  store  in  Ocean  Beach. 
California; 

(9)  One  store  in  the  La  Presa-Paradise 
Hills  area  of  San  Diego,  California; 

(10)  One  store  in  Chula  Vista. 
CaUfomla;  and 

(11)  One  store  in  the  North  Park  area 
of  San  Diego,  California. 

Such  divestitures  shall  be  (1)  to  an 
acquiror  or  acquirors  and  only  In  such  a 
manner  that  receives  the  prior  approval 
of  the  Commission,  or  (ii)  to  an  Eligible 
Person. 

Notwithstanding  the  definition  of 
Eligible  Person,  Ralphs  shall  not  be 
considered  an  Eligible  Person  for  the 
store  to  be  divested  in  Camarillo. 
Hughes  shall  not  be  considered  an 
Eligible  Person  for  the  store  to  be 
divested  in  Santa  Clarita  and  Stater 
Bros,  shall  not  be  considered  an  Eligible 
Person  for  the  stores  to  be  divested  in 
Barstow  and  Yucca  Valley. 

(B)  The  Agreement  to  Hold  Separate 
Is  attached  hereto  as  Exhibit  B  and 
made  a  part  hereof. 

(C)  In  effecting  the  divestitures.  Vons 
and/or  Safeway,  as  the  case  may  be. 
shall  divest  all  rights  to  occupy  the 
premises  being  divested  and  to  operate 
a  retail  grocery  business  therein  and 
shall  retain  no  control  or  Infiuence  over 
the  retail  grocery  business  to  be 
conducted  after  the  divestiture.  The 
purpose  of  the  divestiture  of  such  stores 
and  this  Agreement  (including  the 
Agreement  To  Hold  Separate)  is  to 
ensiu'e  the  continuation  of  the  assets  as 
ongoing,  viable  enterprises  engaged  In 
the  retail  sale  of  groceries  and  to 
remedy  the  lessening  of  competition 


alleged  in  the  Commission's  draft  of 
complaint 

(D)  The  divestitures  required  by 
Paragraph  n(A)  may  take  place  at  any 
time  after  this  Order  becomes  final,  but 
In  no  event  shall  Vons  consummate  the 
Acquisition  before  such  divestitures 
have  been  made. 

(E)  In  the  event  that  the  Commission 
brings  an  action  pursuant  to  section  5(1) 
of  the  Federal  Trade  Commission  Act 
15  U.S.C.  45(1),  or  any  other  statute 
enforced  by  the  Commission,  for  any 
violation  of  this  Order,  Vons  shall 
consent  to  the  appointment  of  a  trustee 
by  the  Commission  to  divest  the  11(A) 
properties.  If  the  Commission  seeks 
appointment  of  a  trustee  by  the  court  In 
such  action,  Vons  shall  consent  to  the 
appointment  of  a  trustee  by  the  court 
llie  appointment  of  a  trustee  shall  not 
preclude  the  Commission  from  seeking 
civil  penalties  and  other  relief  available 
to  it  for  any  failure  by  Vons  to  comply 
with  Paragraphs  11(A)  through  VI  of  this 
Order. 

If  a  trustee  is  appointed  by  the 
Commission  or  a  court  pursuant  to 
Paragraph  11(E)  of  this  Order,  Vons 
consents  to  the  following  terms  and 
conditions  regarding  the  trustee's  duties 
and  responsibilities: 

(1)  The  Conunlssion  shall  select  the 
trustee,  subject  to  Vons  consent  which 
shall  not  be  unreasonably  withheld.  The 
trustee  shall  be  a  person  with 
experience  and  expertise  in  acquisitions 
and  divestitures. 

(2)  The  trustee  shall  have  the  power 
and  authority  to  divest  any  properties 
Usted  in  Paragraph  11(A)  and  such  other 
properties  as  are  Identified  in  Paragraph 
11(E)(3)  below  in  any  location  listed 
therein  in  which  a  store  has  not  been 
divested  as  required  in  Paragraph  11(A). 
The  trustee  shall  have  six  (6)  months 
from  the  date  the  trust  agreement  is 
executed  to  accomplish  the  divestiture, 
which  shall  be  subject  to  the  prior 
approval  of  the  Commission,  and  subject 
also  to  the  prior  approval  of  the  court  if 
the  trustee  is  appointed  by  a  court. 

(3)  If,  at  the  end  of  the  six  (6)  month 
period,  the  trustee  has  not  secured 
approval  of  the  Commission  or  of  the 
court  of  divestiture  as  required  by 
Paragraph  11(A),  the  trustee  may,  if  the 
Commission  determines  in  order  to 
accomplish  the  divestiture,  add  such 
other  assets  as  are  required  to  effectuate 
the  remedial  purposes  of  this  Order. 

(4)  The  trustee  shall  have  full  and 
complete  access  to  the  personnel,  books, 
records  and  facilities  of  any  retail 
grocery  store  that  the  trustee  has  the 
duty  to  divest,  and  Vons  shall  develop 
such  financial  or  other  Information 
relevant  to  the  assets  to  be  divested  as 
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such  tnutee  may  reasonabiy  request 
Vons  shall  cooperate  with  the  trustee, 
and  shall  take  no  action  to  interfere  with 
or  impede  the  trustee's  accompljatanent 
of  the  divestiture. 

(5)  The  trustee  shall  use  his  or  her 
best  efibrta  to  negotiate  the  most 
favorable  price  and  tenns  available  in 
each  contract  that  is  submitted  to  the 
Commission,  subject  to  Vons'  absolute 
and  unconditional  obligation  to  divest  at 
no  minimum  price  and  the  purposes  of 
the  divestiture  as  stated  in  Paragraph  0. 

(6)  The  trustee  shall  serve  wimout 
bond  or  other  security  at  the  cost  and 
expense  of  Vons  on  such  reasonable 
and  customary  terms  and  conditions  as 
the  Commission  or  a  court  may  set.  The 
trustee  shall  have  authority  to  retain  at 
the  cost  and  expense  of  Vons  such 
considtants,  accountants,  attorneys.  I 
business  brokers,  appraisers,  and  other 
representatives  and  assistants  as  are 
reasonably  necessary  to  assist  in  the 
divestiture.  The  trustee  shall  account  for 
all  monies  derived  from  the  sale  and  all 
expenses  incurred.  After  approval  by 
the  Commission  or  court,  as  the  case 
may  be.  of  the  account  of  the  trustee, 
including  fees  for  his  or  her  services,  all 
remaining  monies  shall  be  paid  to  Vans 
and  the  trustee's  power  shall  be 
terminated.  The  trustee's  compensation 
shall  be  based  at  least  in  significant  part 
on  a  commission  arrangement 
contingent  on  the  trustee  divesting  the 
n(A)  properties  and  any  otfter  assets  to 
be  ^vested  in  accordance  with 
Paragraph  11(E)(3)  of  this  Order. 

(7)  Within  twenty  (2BH  (fays  of  tfie 
appointsKnt  of  the  trustee,  Vons  shall, 
subject  to  the  prior  approval  of  the 
Commission,  and  subiect  to  the  approval 
of  the  court  if  the  trustee  was  appoteted 
by  the  court  and  consisteiit  witii  die 
provisions  of  this  Order,  execute  a  trast 
agreement  that  transfers  to  the  trastee 
all  righto  and  powers  necessary  to 
permit  the  trustee  to  effect  the 
divestiture.  | 

(8)  If  the  trustee  ceases  to  act  or  Mis 
to  act  diligently,  a  sobstitute  trustee 
shall  be  appointed  in  the  same  manner 
as  in  Para^ph  II  of  this  Order. 

(9)  The  trustee  ahaB  repoct  fan  writing 
to  the  Commissiao  and  Vons  eweiy  sixty 
(60)  days,  bum  the  date  the  trust 
agreement  is  executed,  concemiag  the 
trustee's  efforts  to  acooi^iiiah 
divestiture.  | 

m. 

It  is  further  ordered  diat  within  siitty 
(60)  days  after  this  Order  beouBes  final 
and  every  sixty  (60)  days  thereafter  until 
Vons  and  Safeway  have  fiiUy  complied 
with  the  provisions  of  Paragrai^  II  of 
this  Order,  Vons  and  Safeway  shaU 
each  submit  to  the  Commission  verified 


written  reports  setting  forth  in  detail  the 
manner  and  form  in  which  they  intend 
to  comply  with,  or  have  compfied  with 
Paragraph  U  of  the  Order.  Vons  and 
Safeway  shaU  include  in  their  respective 
compliance  reports,  among  other  things 
that  may  be  required  from  time  to  time, 
a  full  description  of  contracts  or 
negotiations  for  the  divestitnre  of  the 
11(A)  properties,  including  the  identity  of 
aD  parties  contacted.  Vons  and  Safeway 
also  shall  include  in  their  respective 
compliance  reports  copies  of  aD  written 
communications  to  and  from  such 
parties,  and  all  internal  memoranda, 
reports  and  recommendations 
concerning  the  mandated  divestitures. 

IV. 

It  Is  Further  Ordered  that 

(A)  For  a  period  commencing  on  the 
date  this  Order  becomes  final  and 
continuing  for  ten  (10)  years  thereafter, 
Vons  shall  cease  and  desist  fron 
acquiring,  without  the  prior  approval  of 
the  Commission,  directly  or  indirectly, 
through  subsidiaries  or  otherwise,  any 
retail  grocery  store,  including  any 
facility  that  has  been  operated  as  a 
retail  grocery  store  within  six  (6)  months 
of  the  date  of  the  offer  by  Vons  to 
purchase  the  facility,  or  any  toterest  in  a 
retail  grocery  store,  or  any  interest  in 
any  individual,  firm,  partnership, 
corporation  or  other  legal  or  business 
entity  that  directly  or  indirectly  owns  or 
operates  a  r^ail  grocery  store,  in  the 
following  cities  ot  towns: 
Las  Vegas.  Nevada 
Bakersfield,  California 
Santa  Clarila.  CaHfomia 
Camarillo.  Cafifiofnia 
Ventura.  CaUonsa 
Thousand  Oalo.  Cahf (miia 
Victorville,  Califiamia 
Barstow,  Cahfocnia 
Coachella  VaUey,  CaHfomia  (an  area 

including  the  cities  and  town  of  Mm 

Springs.  Pahn  Desert  Indian  Wells, 

Indio,  Catheckal  City.  Rancho  Mirage, 

La  Quinta.  and  Coachella) 
Yucca  Valley,  Cahfomia 
Solana  Beach,  California 
Carlsbad.  Cal^bmia 
Vista.  Caiifaraia 
Escondido.  Cahiomia 
Poway.  Cahfamia 
Rancho  Benardo.  Cahfomia 
South  Saa  DiegD  County,  California  (diat 

portion  of  Saa  Diego  County. 

California  that  is  south  of  the  Miramar 

Naval  Air  Station) 
Santa  Barbaa.  Montedto  and  Goleta, 

California 
Pahndala.  California 
Lancaster.  Califrania 
Simi  Valley.  California 
Moreno  Valley,  California  ' 


Provided,  however,  that  this  Paragraph 
rV(A}  shaM  not  be  deemed  to  require 
prior  approval  of  the  Federal  Trade 
Commission  of  the  construction  of  new 
facilities  by  Vons  or  the  purchase  or 
lease  by  Vons  of  a  faciUty  that  has  not 
been  operated  as  a  retail  grocery  store 
at  any  time  during  the  six  (6)  month 
period  immediately  imor  to  the  purchase 
or  lease  by  Vons  in  those  locations. 

(B)  For  a  period  commencing  on  the 
date  this  Order  becomes  final  and 
continuing  for  ten  (10)  years  diereafter, 
Vons  shall  cease  and  desist  from 
acquiring,  without  the  prior  approval  of 
the  Commission,  directly  ftr  indirectly, 
through  subsidaries  or  otherwise,  any 
retail  grocery  store,  indudmg  any 
facility  that  has  been  operated  as  a 
retail  grocery  store  within  six  (6)  months 
of  the  date  of  the  offer  to  purchase  the 
facility,  or  any  interest  in  a  retail 
grocery  store,  or  any  interest  in  any 
individual,  firm,  partnership,  corporation 
or  other  legal  or  business  entity  that 
directly  or  indirectly  owns  or  operates 
any  retail  grocery  store  in:  (1)  "The  city  of 
San  Bernardino,  California;  or  (2)  the 
city  of  Riverside.  Cahfomia;  or  (3)  die 
counties  of  Los  Angeles  and  Orange, 
California;  provided,  however,  that  upon 
thirty  (30)  days  prior  written  notice  to 
the  Commission.  Vons  may  acquire, 
direcdy  at  indirecdy.  through 
subsidaries  or  otherwise,  any  such  retail 
grocery  stores,  so  long  as.  in  any  twelve 
(12)  month  period,  coflmaencing  on  the 
date  this  Order  becomes  final  and 
continuing  thereafter  for  ten  (10)  years, 
the  nuimber  of  such  retail  grocery  stores 
acquired,  direcdy  or  indirectly,  does  not 
exceed:  (1)  Two  in  the  city  of  San 
Bernardino,  California;  (2)  two  in  the 
city  of  Riverside.  California;  and  (3)  ten 
in  the  countries  of  Los  Angeles  and 
Orange,  California.  Provided  further, 
however,  that  these  prohibitions  shaD 
not  relate  to  the  construction  of  new 
facilities  by  Vons  or  the  purchase  or 
lease  by  Vons  of  a  facility  that  was  not 
operated  as  a  retail  grocery  store  at  any 
time  during  the  six  (6)  month  period 
immediately  prior  to  the  purchase  or 
lease  by  Vons  in  those  locations. 

(C)  One  year  from  the  date  this  Order 
becomes  final  and  for  each  of  the  nine 
(9)  years  thereafter,  Vons  shall  file  with 
the  Commission  a  verified  written  report 
of  its  compliance  widi  this  paragraph. 
Such  reporto  shall  include  a  listfaig  of  all 
acquisitions  of  retail  grocery  stores 
made  by  V<hu  without  prior  approval  of 
the  Commission  in  my  area  listed  in  this 
Paragraph  IV. 


It  is  further  ordered  diat  for  the 
purposes  of  determining  or  securing 


compliance  with  this  Order,  subject  to 
any  legally  recognized  privilege,  and 
upon  written  request  with  reasonable 
notice  to  Vons  or  Safeway  made  to  their 
principal  offices,  Vons  and  Safeway 
shall  permit  any  duly  authorized 
representatives  of  the  Commission: 

(A)  Access,  during  office  hotus  and  in 
the  presence  of  counsel,  to  inspect  and 
copy  all  books,  ledgers,  accounts, 
correspondence,  memoranda  and  other 
records  and  documents  in  the 
possession  or  under  the  control  of  Vons 
or  Safeway  relating  to  compliance  with 
this  Order;  and 

(B)  Upon  five  (5)  days'  notice  to  Vons 
or  Safeway  and  without  restraint  or 
interference  from  them,  to  interview 
directors,  agents,  representatives, 
officers  or  employees  of  Vons  or 
Safeway,  who  may  have  counsel 
present  regarding  such  matters. 

VI. 

It  is  further  ordered  that  Vons  shall 
notify  the  Conmiission  at  least  thirty  (30) 
days  prior  to  any  change  in  its  corporate 
structure  that  may  affect  compliance 
obligations  arising  out  of  this  Order 
including  but  not  limited  to  dissolution, 
assignment  or  sale  resulting  in  the 
emergence  of  a  successor  corporation,  or 
the  creation  or  dissolution  of 
subsidiaries. 

Dissenting  Statement  of  Commissoner 
Azcuenaga 

Vons  Companies,  Inc.,  File  No.  881-0038 

I  dissent  from  the  decision  of  the 
Commission  majority  to  accept  for 
public  comment  fiom  Vons  Companies, 
Inc.  ("Vons")  this  proposed  consent 
order  because  the  order  is  not° 
sufficiently  broad  to  resolve  the 
potential  anticompetitive  effects  of 
Vons'  acquisition  of  the  southern 
California  stores  of  SSI  Associates,  LP. 
("Safeway").  Based  on  the  information 
now  available,  the  levels  of 
concentration,  conditions  of  entry,  and 
other  facts  that  bear  on  the  state  of 
competition  in  the  supermarket  industry 
in  discrete  southern  Califomia  markets 
indicate  that  the  Commission  should 
reqire  the  divestiture  of  a  greater 
number  of  stores  to  protect  competition 
in  markets  in  which  Vons  and  Safeway 
now  compete.  I  would  welcome 
comment  on  the  scope  of  the  divestiture 
provision. 

Analysis  to  Aid  PubUc  Conunent  on 
Provisionally  Accepted  Consent  Order 

The  Federal  Trade  Commission  has 
accepted  for  public  comment  from  The 
Vons  Companies,  Inc.  and  SSI 
Associates,  LP.  an  agreement 
containing  consent  order.  This 


agreement  has  been  placed  on  the  public 
record  for  thirty  days  for  reception  of 
comments  fiom  interested  persons. 

Comments  received  during  this  period 
will  become  part  of  the  public  record. 
The  Commission  will  review  the 
agreement  and  comments  received,  and 
will  decide  whether  it  should  withdraw 
from  the  agreement  or  make  final  the 
agreement's  order. 

The  Commission's  investigation  of 
this  matter  concems  the  proposed 
acquisition  by  The  Vons  Companies, 
Inc.  ("Vons")  of  the  capital  stock  of  the 
Southern  Califomia  Division  of  Safeway 
Stores,  Incorporated  ("Safeway").  SSI 
Associates,  LP.  owns  96.4  percent  of  the 
voting  securities  of  Safeway.  Vons  and 
Safeway  are  competitors  in  the 
operation  of  supermarkets  in  areas  of 
Southern  Califomia  and  Nevada.  Both 
Vons  and  Safeway  also  operate  various 
warehouses  and  manufacturing  facilities 
in  support  of  their  retail  operations. 
Vons  proposes  to  acquire  172  Safeway 
stores  and  attendant  warehouse  and 
distribution  facilities  in  southern 
Califomia. 

The  agreement  containing  consent 
order  would,  if  issued  by  the 
Commission,  settle  the  portions  of  the 
complaint  that  allege  an  anticompetitive 
effect  in  the  retail  sale  of  groceries  by 
supermarkets  in  seven  areas  in 
Califomia,  including:  Barstow;  Yucca 
Valley;  Santa  Barbara,  Montecito,  and 
Goleta;  Camarillo;  South  San  Diego 
County;  Santa  Clarita;  and  Coachella 
Valley,  including  the  cities  of  Palm 
Springs,  Palm  Desert  Cathedral  City, 
Indio,  Coachella,  Rancho  Mirage  and  La 
Quinta. 

The  Commissiftn  has  reason  to  believe 
that  the  acquisition  would  have  an 
anticompetitive  effect  in  the  retail  sale 
of  groceries  by  supermarkets  in  the 
areas  described  above,  and  would 
violate  section  7  of  the  Clayton  Act  and 
Section  5  of  the  Federal  Trade 
Commission  Act,  unless  an  effective 
remedy  eliminates  the  anticompetitive 
effect. 

The  Order  accepted  for  public 
conunent  contains  provisions  requiring 
the  divestiture,  in  each  of  the  areas 
described  above,  of  either  (1)  A  store  or 
stores  acquired  by  Vons  from  Safeway; 
or  (2)  a  store  or  stores  currenUy 
operated  by  Vons.  By  the  terms  of  the 
Order,  Vons  may  divest  stores  either  to 
any  person  or  persons  approved  by  the 
Commission,  or  to  one  of  six  different 
eligible  persons,  including  Ralph's 
Grocery  Company,  Albertson's,  Hughes 
Markets,  Inc.,  Big  Bear  Super  Markets, 
Stater  Bros.  Markets,  or  Certified 
Grocers  of  Califomia,  Ltd.  If  a  store  is 
divested  to  one  of  the  six  eligible 
persons,  there  will  be  no  separate 


comment  period,  ff  the  store  will  be  sold 
to  another  purchaser,  the  diirty  day 
comment  period  will  apply. 

Vons  and  Safeway  have  agreed  that 
they  will  not  close  the  proposed 
acquisition  until  a  final  Order  is  issued 
and  the  required  divestitures  have  been 
made.  If  a  final  Order  has  not  been 
issued  within  ninety  days  after  the  date 
that  the  proposed  agreement  has  been 
placed  on  the  pubUc  record,  the  parties 
have  the  option  of  closing  the  proposed 
transaction  after  giving  the  Commission 
ten  days  notice  of  their  intent  to  close. 
The  Order  provides  that  if  Vons 
consummates  the  acquisition  before 
completing  the  required  divestitures,  or 
if  the  Commission  brings  any  action 
against  Vons  under  section  5(1)  of  the 
Federal  Trade  Commission  Act  for 
violation  of  the  Order,  or  pursuant  to 
any  statute  enforced  by  the  Commission, 
Vons  shall  consent  to  ^e  appointment 
by  either  the  Commission  or  a  court  of  a 
tmstee,  who  would  have  six  additional 
months  tp  divest  die  acquired  assets. 
After  the  initial  six-month  period,  if  the 
tmstee  is  not  able  to  find  purchasers  for 
the  assets,  the  trustee  would  have 
discretion,  if  the  Commission  finds  it 
necessary,  to  sell  any  other  assets  of 
Safeway  that  were  acquired  by  Vons,  up 
to  and  including  all  of  the  assets  of 
Safeway  acquired  by  Vons,  in  order  to 
effectuate  a  sale  of  the  stores  in  the 
seven  areas  described  above. 

For  a  period  of  ten  years  fiom  its 
effective  date,  the  Order  would  prohibit 
Vons  from  acquiring,  without  prior 
Commission  approval:  (1)  Assets  of  or 
interest  in  eleven  or  more  retail  grocery 
stores  or  any  company  operating  eleven 
or  more  retail  grocery  stores  in  Los 
Angeles  or  Orange  Counties;  (2)  assets 
of  or  any  interest  in  three  or  more  retail 
grocery  stores  or  any  company 
operating  three  or  more  retail  grocery 
stores  in  the  city  of  San  Bernardino;  (3) 
assets  of  or  any  interest  in  three  or  more 
retail  grocery  stores  or  any  company 
operating  three  or  more  retail  grocery 
stores  in  the  city  of  Riverside;  or  (4) 
assets  of  or  any  interest  in  any  retail 
grocery  store  or  any  company  operating 
a  retail  grocery  store  in  numerous  cities 
and  towns  in  Califomia  and  Nevada 
where  both  Vons  and  Safeway  currentiy 
operate  retail  grocery  stores.  In  addition, 
the  Order  would  provide  that  for  those 
areas  in  which  prior  approval  is  not 
required  for  the  acquisition  of  a 
specified  limited  number  of  stores  in  any 
twelve  (12)  month  period,  Vons  must 
give  thirty  (30)  days  prior  notice  to  the 
Commission.  These  areas  are:  (1)  Los 
Angeles  or  Orange  County;  (2)  the  city 
of  San  Bemardino;  or  (3)  the  city  of 
Riverside. 
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It  is  anticipated  that  the  provisions  of 
this  Order  would  resolve  the  competitive 
problems  alleged  in  the  complaint  The 
purpose  of  this  analysis  is  to  invite 
pubUc  comment  concerning  the  consent 
Order,  in  order  to  aid  the  Commission  in 
its  determination  of  whether  it  shoukl 
make  fmal  the  order  contained  in  the 
agreement. 
Emily  H.  Rock 
Secretary 
[FR  Doc  8&-12442  Filed  6-1-8S;  8:45  am] 
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RAILROAD  RETIREIIENT  BOAfW 
20  CFR  Part  205 
Employee  Representative 


r  Railroad  Retirement  Board. 
ACTION:  Proposed  rule. 


:  The  Railroad  Retirement 
Board  inoposes  to  replace  current  part 
205  of  its  regulations  with  a  new  Part 
205  which  clarifies  the  definition  of  on 
employee  representative,  identifies  the 
factors  considered  in  determining 
whether  an  individual  meets  the 
definition  oi  an  employee 
representative,  clarifies  the  legal 
significance  of  a  determination  that  an 
individual  is  an  emi^yee 
representative,  and  explains  the        ' 
procedure  for  reporting  and  crediting 
compensation  and  service  under  die 
Railroad  Retirement  Act  for  an 
employee  representative. 
DATE  Comments  must  be  submitted  on 
or  before  August  1, 198a 
AOOMESS:  Secretary  to  the  Board, 
Railroad  Retirement  Board,  844  Rush 
Street  Chicago,  Ilhnois  60611. 

KM  FURTHEN  INFORMATION  CONTACR 

Lori  A.  Watkins.  General  Attorney, 
Raihnad  Retiremennt  Board.  844  Rush 
Street  Chicago.  Illinois  60611,  (312)  751- 
4567  (FTS  386-4567). 

SUPKCMCMTAIIY  INFORMATION:  The 

Raiboad  Retirement  Act  (45  U.S.C  231, 
et  seq.)  provides  a  system  of  retirement 
and  disability  benefits  for  railroad 
employees,  their  spouses,  children,  and 
siurvivors.  who  meet  certain  eligibility 
requirements  under  that  Act.  These 
benefits  are  financed  by  payroll  taxes 
levied  under  the  Railroad  Retirement 
Tax  Act  (26  U.S.C.  3201,  et  aeq.)  on 
covered  employers  and  employes.  The 
Railroad  Retirement  Tax  Act  is 
administered  by  the  Internal  Revenue 
Service.  In  order  to  receive  benefits 
under  the  Raihoad  Retirement  Act  an 
individual  must  perform  raihoad  service 
as  an  employee  or  an  employee 


representative.  Service  as  an  employee 
representative  is  reported  to  the  Board 
purusant  to  section  9  of  the  Railroad 
Retirement  Act  (45  U.S.C  231h)  and  is 
used  by  the  Board  to  determine  benefits 
under  that  Act 

The  proposed  Part  205  provides  a 
more  Complete  explanation  of  factors  to 
be  considered  in  determining  whether 
an  individual  is  an  employee 
representative,  and  how  that  individual 
must  report  his  or  her  service  and 
compensation  to  the  Board,  than  the 
current  Part  205. 

The  Board  has  determined  that  this  is 
not  a  major  rule  for  purposes  at 
Executive  Order  12291.  Therefore,  no 
Regulatory  Impact  Analysas  is  required. 
In  addition,  the  informabon  collections 
imposed  by  this  rule  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  control  nusaber  3220- 
0014. 

List  of  Subiects  in  20  CFR  Part  206 

Raih-oad  employees.  Railroad 
retirement 

For  the  reasons  set  out  in  the 
preamble.  Chapter  II  ai  Htle  20  of  the 
Code  of  Federal  Regulations  is  poposed 
to  be  amended  by  revising  Part  205  to 
read  as  follows: 

PART  205— EIIPLOYEE 
REPRESENTATIVE 

Sec 

205.1  Introdsctfon. 

205.2  Definition  at  employee  reprcMnlatHre. 

205.3  Factors  considered  in  i 
employee  representative  i 

205.4  Claiming  atatui  as  an  ^ 
representative. 

205.5  Reports  of  an  employee 
representative. 

205.6  Service  of  an  employee  rqiresentative. 

205.7  Termination  of  employee 
representative  status. 

AutlMMfty:  45  U.S.C.  231. 45  U.&C  ZSlt  45 
U.S.C.  231h. 

9205.1  Intraduelton. 

This  part  sets  out  the  varkras  factors 
considered  in  determining  an 
individual's  status  as  an  employee 
represenUtive  under  section  1(b)(1)  oi 
the  Railroad  Retirement  Act,  ad 
discusses  the  procedure  for  reporting 
and  crediting  of  compensation  and 
service  as  an  emplojFee  representative 
under  that  Act.  An  employee 
representative  is  considered  to  be  a 
covered  employee  under  die  provisions 
of  the  Railroad  Retirement  Act 

5205.2  Deflnttton  of  employee 


(a)  An  individual  shall  be  an 
employee  representative  within  the 
meaning  of  the  Railroad  RetireBiefU  Act 
if  he  or  she  is  an  officer  or  official 


representative  of  a  railway  labor 
organization,  other  than  a  labor 
organization  included  in  the  term 
"emptoyer"  within  the  meaning  of  Part 
202  of  these  regulatiwis,  who  before  or 
after  August  29, 1935,  was  in  the  service 
of  an  "employer"  within  the  meaning  of 
Part  202  of  these  regulations  and  «vho  is 
duly  authorized  and  designated  to 
represent  employees  in  acccMrdance  with 
the  Railway  Labor  Act,  as  amended. 

(b)  An  individual  is  also  considered  to 
be  an  employee  representative  within 
the  meaning  of  the  Act  if  be  or  she  is 
regularly  assigned  to  or  regularly 
en^iloyed  by  an  individual  described  in 
paragraph  (a)  of  this  section  in 
connection  with  the  duties  of  the  office 
of  employee  representative  of  said 
individual 

(c)  Example.  A  is  employed  by 
raihvad  R  as  a  carman.  He  is  also 
employed  as  recording  secretary  for  the 
local  chapter  of  union  U,  which  has  been 
recognized  as  the  coDective  bargaining 
representative  of  the  carmen  of  R. 
Although  U  represents  some  railroad 
employees,  it  is  not  a  railway  labor 
organization  as  described  in  Part  202  of 
these  regulations.  A  is  an  employee 
represenative.  His  service  for  U  is 
treated  as  employee  senite  under  the 
Railroad  Retirement  Act. 

9205.3    Factors  considered  in  detenoMna 
employee  ispisseiitsUve  status. 

The  following  factors,  among  others, 
are  considered  by  the  Bonti  in 
determining  an  individual's  status  as  an 
employee  representative: 

(a)  The  name  of  the  last  railroad  or 
other  employer  under  dw  Act  by  which 
the  individual  was  enqiiojped,  and  the 
period  of  employment; 

(b)  The  present  official  name  of  the 
organization  by  which  the  individiial  is 
employed,  as  well  as  any  other  name(s) 
under  which  that  organization  (^wrated 
previously; 

(c)  The  date  on  which  the  organization 
was  founded; 

(d)  The  title  of  the  position  held  by  the 
individual  within  the  organization,  and 
the  duties  of  said  position; 

(e)  The  method  by  which  the 
individual,  or  the  person  to  whom  he  or 
she  is  regularly  assigned  or  by  whom  he 
or  she  is  regularly  employed,  was 
authorized  to  represent  members  of  the 
organization  in  negotiating  with  their 
employers,  the  date  on  which  the 
individual  was  so  aathorized.  and  the 
time  period  covered  by  said 
authorizatian; 

(f)  The  purpose  or  business  of  the 
organization  as  reflected  by  its 
constitution  tmd  by-laws: 


(g)  The  extent  to  which  the 
organization  is,  and  has  been  recognized 
as,  representative  of  crafts  or  classes  of 
employees  in  the  railroad  industry; 

(h)  "The  extent  to  which  the  purposes 
and  businesses  of  the  organization  are 
and  have  been  to  promote  the  interests 
of  employees  in  the  railroad  industry  as 
indicated  by: 

(1)  The  specific  employee  group(s) 
represented;  and 

(2)  The  proportion  of  members  that 
are  employed  by  railroad  employers  in 
relation  to  those  members  that  are 
employed  by  non-railroad  employers; 

(i)  Whether  the  organization  has  been 
certified  by  the  National  Medication 
Board  as  a  representative  of  any  class  of 
employees  of  any  company; 

(j)  If  the  organization  has  not  been 
certified  as  representative  of  any  class 
of  employees,  the  manner  and  method 
by  which  the  organization  determined 
that  it  was  the  duly  authorized 
representative  of  such  employees; 

(k)  Whether  the  organization 
participates  or  is  authorized  to 
participate  in  the  selection  of  labor 
members  of  the  National  Railroad 
Adjustment  Board; 

(1)  Whether  the  organization  was 
assisted  by  any  carrier  by  railroad, 
express  company,  or  sleeping  car 
company,  directly  or  indirectly,  in  its 
formation,  in  influencing  employees  to 
join  the  organization,  financially,  or  in 
the  collection  of  dues,  fees,  assessments, 
or  any  contributions  payable  to  the 
organization. 

9205.4    Clalmina  Status  aa  an  employee 


An  individual  who  claims  status  as  an 
employee  representative  shall  file  a 
report  in  accordance  with  S  209.10  of 
this  chapter. 

(Approved  by  Ae  Office  of  Management  and 
Budget  under  control  numl>er  3220-0014.) 

9  205.5    Reports  of  an  employee 
repfssentatloe. 

An  annual  report  of  creditable 
compensation  shall  be  made  by  an 
employee  representative  in  accordance 
with  S  200.10  of  this  chapter. 

(Approved  by  the  Office  of  Management  and 
Bui^et  under  control  number  3220-0014.) 

9  205.6    Seoftee  of  an  employee 


Service  rendered  as  an  en^loyee 
representative  is  creditable  in  the  same 
manner  and  to  the  same  extent  as 
though  the  organization  by  which  the 
employee  representative  was  employed 
were  an  employer  under  the  Railroad 
Retirement  Act  (Creditable  railroad 
service  is  discussed  under  Part  210  of 
the  Board's  regulations.) 


9206.7    Tannlnatlon  of  ampleyoe 
representative  status. 

The  employee  representative  status  of 
any  individual  shall  terminate  whenever 
the  individual  or  the  organization  by 
whom  he  or  she  is  employed  loses  any 
of  the  characteristics  essential  to  die 
existence  of  employee  representative 
status. 

Dated:  May  23, 1968. 

By  Authority  of  the  Board. 

For  the  Board. 

Beatrice  Ezetsld. 

Secretary  to  the  Board. 

[FR  Doc.  88-12301  Filed  8-1-88;  8.-45  am] 


DEPARTyENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Adminiatration 

21  CFR  Part  1010 

[Docket  Na8«N-(ei1] 

Perfomiance  Standarda  for  Electronic 
Products;  General;  Variances  From 
Performence  Standards 

AOENCY:  Food  and  Drug  Administration. 
action:  Proposed  rule. 

StJMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  proposing 
minor  clarifying  changes  in  the  variance 
regulations.  FDA  is  also  proposing  to 
discontinue  its  procedure  of  publishing 
in  the  Federal  Register  notices  of  the 
availability  of  approved  variances  fiom 
performance  standards  for  electronic 
products. 

DATES:  Written  comments  by  August  1, 
1988.  FDA  proposes  that  any  final  rule 
based  on  this  proposal  be  effective  30 
days  after  its  date  of  publication  in  the 
Federal  Register. 

ADDRESS:  Written  comments  may  be 
sent  to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 

Arlene  Underdonk,  Center  for  Devices 

and  Radiological  Health  (HFZ-83),  Food 

and  Drug  Achninistration.  5000  Fishers 

Lane,  Rockville,  MD  20857,  301-443- 

3426. 

SUPPLEMENTARY  INFORMATION: 

L  Background 

In  die  Federal  Register  of  July  14. 1981 
(46  FR  36333).  FDA  announced  die 
agency's  plan  for  conducting  a 
systematic  review  of  its  rules  and  asked 
the  public  to  comment  on  those  FDA 
regulations  that  are  perceived  to  be  the 


most  burdensome.  The  purpose  of  the 
review  was  to  identify  regulations  that 
impose  unnecessary  burdens  on  the 
public  generally  or  on  specific  segments 
of  the  public  such  as  small  business  and, 
for  such  regulations,  to  explore 
alternative  measures  for  protecting  the 
public  health.  FDA's  review  of  its 
regulations  was  initiated  in  response  to 
the  Regulatory  Flexibitify  Act  (Pub.  L 
96-364),  which  reqifires  all  regulatory 
agencies  to  initiate  a  review  of  any 
regulations  which  can  have  a  significant 
impact  on  small  manufacturers,  and  to 
Executive  Order  12291.  which  requires 
agencies  to  examine  new  and  existing 
regulations  for  possible  significant 
impacts  on  the  industry  as  a  whole. 
Subsequently,  as  a  result  of  the 
assessment  of  pubUc  comments  received 
in  response  to  FDA's  notice  and  of  other 
available  information,  the  agency 
published  a  notice  in  the  Federal 
Register  of  July  2, 1982  (47  FR  29004), 
that  identified  the  rules  initially  selected 
for  highest  priority  review.  The  July  2, 
1982,  notice  also  advised  that  FDA 
intended  to  select  other  rules  for  review. 

Although  the  July  2, 1982,  notice  did 
not  identify  the  regulation  concerning 
the  procedure  used  to  grant  variances 
from  performance  standards  for 
electronic  products,  FDA's  experience  in 
implementing  the  regulation  since  1974 
indicated  a  need  for  its  review. 
Therefore.  FDA  conducted  a 
comprehensive  review  of  this  regulation 
in  light  of  the  Regulatory  Flexibility  Act 
(Pub.  L  96-354),  Executive  Order  12291. 
and  FDA's  experience  in  implementing 
the  regulation  for  the  past  14  years. 

n.  The  Variance  Regulation 

In  the  Federal  Register  of  April  18 
1974  (39  FR  13879).  FDA  published  its 
procedures  for  granting  variances  from 
performance  standards  for  electronic 
products  (21  CFR  1010.4).  FDA  issued  - 
the  regulation  under  the  authority  of  the 
PubUc  Health  Service  Act  as  amended 
by  the  Radiation  Control  for  Health  and 
Safefy  Act  of  1968  (42  U.S.C.  283f). 

Since  publishing  the  1974  regulations 
FDA  has  published  several  corrections 
and  amendmepts  to  the  variance 
regulation  to  provide  consistency  with 
other  regulations  (46  FR  8957;  January 
27, 1981,  and  50  FR  7518;  February  22, 
1985).  On  August  17, 1979.  FDA  * 
pubUshed  in  the  Federal  Register  an 
amendment  to  eliminate  a  requirement 
that  FDA  publish  a  notice  of  issuance  of 
a  variance  and  allow  a  30-day  objection 
period  (44  FR  48190). 

The  current  variance  regulation  (21 
CFR  1010.4)  consists  of  four  paragraphs: 
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Paragraph  (a).  Criteria  for  variances, 
determines  when  FDA  will  grant  a 
variance; 

Paragraph  (b).  Applications  for 
variances,  specifies  the  contents  of  an 
application  for  a  variance; 

Paragraph  (c).  Ruling  on  applications, 
explains  FTDA's  procedures  for 
approving,  denying,  amending,  or 
withdrawing  a  variance  and  informing 
the  applicant  and  the  public  of  its 
actions  on  an  application  for  a  variance; 

Paragraph  (d).  Certification  of 
equipment  covered  by  the  variance, 
describes  labeling  changes  to  be  made 
by  manufacturers  (1)  to  state  that  the 
product  conforms  to  the  performance 
standard  except  for  the  characteristics 
covered  by  the  variance;  (2)  to  state  that 
the  product  conforms  to  the  variance; 
and  (3)  to  provide  for  the  inclusion  of 
the  assigned  number  and  effective  date 
of  the  variance. 

m.  Review  of  the  Regulation 

FDA  initiated  a  retrospective  review 
of  this  regulation  by  analyzing 
regulatory  actions  taken  as  a  result  of  its 
requirements.  The  agency  also  reviewed 
the  costs,  benefits,  and  other  effects  of 
the  regulation.  The  purpose  of  the 
review  was  to  identify  any  changes 
which  would  minimize  unproductive 
disruption  of  the  marketplace  while 
maintaining  an  optimum  level  of  public 
health  protection. 

As  a  result  of  the  review,  FDA  has 
determined  that  the  regulation  continues 
to  serve  the  purpose  for  which  it  was 
developed;  that  is,  the  criteria  for 
granting  a  variance,  the  specific 
contents  of  an  application  for  the 
variance,  the  procedures  for  FDA  to 
grant  or  withdraw  a  variance,  and  the 
appropriate  labeling  changes  to 
accommodate  a  variance  have  served 
FDA's  goal  of  assuring  that  electronic 
products  are  reasonably  safe  and 
effective  while  relieving  manufacturers 
of  some  unnecessary  requirements  on  a 
case-by-case  basis.  Therefore,  FDA  is 
not  proposing  any  substantive  changes 
in  the  requirements  of  the  regulation. 

Based  upon  review  of  correspondence 
and  applications  for  variances  received 
from  manufacturers  of  electronic 
products,  FDA  is  proposing  clarifying 
changes  to  help  applicants  to  more 
readily  imderstand  the  requirements  and 
thus  to  expend  fewer  resources  in 
submission  of  applications. 

Also,  the  agency  is  proposing  to 
remove  the  requirement  in  the  variance 
procedure  (9  1010.4(c)(2))  that  a  notice 
of  availability  of  the  approved  variance 
be  published  in  the  Federal  Register. 
The  agency  believes  that  publication  of 
the  notice  of  approval  is  no  longer 
necessary.  FDA  also  believes  there  is  a 


lack  of  public  interest  in  the  variance 
procedure,  as  evidenced  by  a  complete 
absence  of  responses  to  published 
notices  of  availability  of  approved 
variances. 

Interested  persons  have  suggested 
that  FDA  aimounce  its  approval  of 
variances  in  publications  such  as  trade 
joiuTials  and  FDA's  own  publications 
rather  than  in  the  Federal  Register.  FDA 
may  adopt  this  procediue. 

If  FDA  issues  a  final  rule  upon  its 
proposal  to  amend  the  regulation  so  as 
to  remove  the  requirement  that  the 
agency  announce  variance  approval  in 
the  Federal  Reguter,  FDA  would 
continue  to  maintain  the  administrative 
record  of  each  variance  action  as  it  now 
does.  The  agency  would  continue  to  file 
the  applications  for  variance  and  for 
amendments  and  extensions  of  a 
variance  as  well  as  all  correspondence 
on  the  applications  with  the  Dockets 
Management  Branch  and  make  them 
and  nonconfidential  background 
information  available  under  the 
Freedom  of  Information  Act  (5  U.S.C.  et 
seq.).  Removing  the  requirement  for 
aimouncement  of  the  approval  of 
variances  in  the  Federal  Register  would 
not  speed  up  approval  of  variances, 
because  approval  of  variances  takes 
place  before  FDA's  publication  of 
notices  of  availability  of  the  variances. 
The  proposed  change  in  procedure 
would,  however,  conserve  FDA's 
resources. 

rv.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.24(a)(8)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cmnulatively  have  a  significant  effect  on 
the  buman  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  is  required. 

V.  Economic  Impact 

FDA  has  carefully  analyzed  the 
economic  effects  of  this  proposed  rule 
and  has  determined  that  the  rule  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
as  defined  by  the  Regulatory  Flexibility 
Act.  In  accordance  with  section  3(g](l] 
of  the  Executive  Order  12291,  the  impact 
of  this  proposed  rule  has  been  carefully 
analyzed,  and  it  has  been  determined 
that  the  proposed  rule  does  not 
constitute  a  major  rule  as  defined  in 
section  1(b)  of  ttie  Executive  Order. 

VI.  Submission  of  Comments 

FDA  invites  comments  from  the  public 
and  regulated  industry  regarding  to 
proposed  amendments  to  the  regulation. 
Intrested  persons  may  submit  written 
comments,  data,  or  ii^ormation  to  the 
Dockets  Management  Branch  (address 


above).  Two  copies  of  any  comments 
are  to  be  submitted,  except  individuals 
may  submit  one  copy.  Conunents  are  to 
be  identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Written  comments  are  to  be 
submitted  by  August  1, 1988;  however, 
comments  received  after  that  date  will 
be  considered,  if  possible.  Any 
comments  data,  and  information 
submitted  in  response  to  this  notice  will 
be  available  for  inspection  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m..  Monday  through  Friday. 

List  of  Subjects  in  21  CFR  Part  1010 

Administrative  practice  and 
procedure.  Electronic  products.  Exports, 
Radiation  protection. 

Therefore.under  the  Public  Health 
Service  Act  as  amended  by  the 
Radiation  Control  for  Health  and  Safety 
Act,  and  under  authority  delegated  to 
the  Commissioner  of  Food  and  Drugs,  it 
is  proposed  that  21  CFR  Part  1010  be 
amended  as  follows: 

PART  1010-PERFORMANCE 
STANDARDS  FOR  ELECTRONIC 
PRODUCTS:  GENERAL 

1.  The  authority  citation  for  21  CFR 
Part  1010  continues  to  read  as  follows: 

Authority:  Sec.  358, 82  Stat.  1177;  42  U.S.C. 
2e3f. 

2.  Section  1010.4  is  amended  by 
revising  paragraph  (a),  by  removing 
paragraph  (c)(2)  and  redesignating 
prographs  (cf  (3)  and  (4)  as  paragraphs 
(c)  (2)  and  (3),  respectively,  to  read  as 
follows: 
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(a)  Criteria  for  variances.  (1)  Upon 
application  by  a  manufacturer  Oncluding 
an  assembler),  the  Director,  Center  for 
Devices  and  Radiological)  Health.  Food 
and  Drug  Administration,  may  grant  a 
variance  fix>m  one  or  more  provisions  of 
any  performance  standard  under 
Subchapter  J  of  this  chapter  for  an 
electronic  product  subject  to  such 
standard  when  the  Director  determines 
that  granting  such  a  variance  is  in 
keeping  with  the  purposes  of  the 
RacUation  Control  for  Health  and  Safety 
Act  of  1968  and: 

(i)  The  scope  of  the  requested 
variance  is  so  limited  in  its  applicability 
as  not  to  justify  an  amendment  to  the 
standard,  or 

(ii)  There  is  not  sufficient  time  for  the 
promulgation  of  an  amendment  to  the 
standard. 

(2)  The  issuance  of  the  variance  shall 
be  based  upon  a  determination  that: 

(i)  The  product  utilizes  an  alternate 
means  for  providing  radiation  safety  or 


protection  equal  to  or  greater  than  that 
provided  by  products  meeting  all 
requirements  of  the  appUcable  standard, 
or 

(ii)  The  product  performs  a  function  or 
is  intended  for  a  purpose  which  could 
not  be  performed  or  accomplished  if 
required  to  meet  the  applicable 
standards,  and  suitable  means  for 
assuring  radiation  safety  or  protection 
are  provided,  or 

(iii)  One  or  more  requirements  of  the 
applicable  standard  are  not  appropriate, 
and  suitable  means  for  assuring 
radiation  safety  or  protection  are 
provided. 
***** 

Dated:  May  2, 1988. 
John  M.  Taylor, 

Associate  Commissioner  for  Regulatory 
Affairs. 

[FR  Doc  88-12335  Filed  6-1-88:  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  60 
(AD-FRL-3390-3] 

Standards  of  Parformance  for  New 
Stationary  Sources;  Appendix  A— 
Reference  Metliods;  Antendment  to 
Metttod  7A;  Nitrogen  Oxide  Emission 
Determinations 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTKNC  Advance  notice  of  proposed 

rulemaking. 

SUMMARV:  The  purpose  of  this  advance 
notice  is  to  announce  the  amending  of 
Method  7A,  "Determination  of  Nitrogen 
Oxide  Emissions  from  Stationary 
Sources — Ion  Chromatographic 
Method."  of  Appendix  A  of  40  CFR  Part 
60.  A  recent  reevaluation  of  the  method 
and  testing  data  has  shown  that 
problems  exist  and  unacceptable 
accuracy  and  precision  are  obtained. 
The  problem  appears  to  be  linked  to  the 
acid  strength  of  the  absorbing  solution. 
A  study  has  shown  that  acceptable 
accuracy  and  precision  may  be  obtained 
by  substituting  the  Method  7  absorbing 
solution,  which  has  a  higher  acid 
strength,  for  the  solution  currently  used 
in  Method  7A.  In  Ught  of  these  findings, 
all  future  Method  7A  testing  should  be 
performed  in  this  manner.  'This 


amendment  will  be  discussed  in  further 

detail  in  a  subsequent  notice. 

FOR  FURTHER  INFORMATKM  CONTACT: 

Foston  Curtis  or  Roger  T.  Shigehara, 
Emission  Measurement  Branch, 
Technical  Support  Division  (MD-19), 
U.S.  Environmental  Protection  Agency, 
Research  Triangle  Park,  North  Carolina 
27711,  telephone  (919)  541-1063. 

Date:  May  25. 1988. 
Don  R.  Clay, 

Acting  Assistant  Administrator. 
[FR  Doc.  88-12363  Filed  6-1-88;  8:45  am] 
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40  CFR  Part  81 
[FRL-3390-1;  TN-037] 

Designation  of  Areas  for  Air  Quality 
Planning  Purposes;  Redeslgnatlon  of 
Two  Ozone  Nonattalnment  Areas  In 
Tennessee 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Proposed  rule. 


:  EPA  today  proposes  to 

approve  a  request  by  "Tennessee  that 
Bradley  County  and  Hamilton  County  be 
redesignated  from  nonattainment  to 
attainment  for  ozone.  The  redesignation 
of  these  counties  to  attaimnent  is  based 
on  three  years  of  ambient  monitoring 
data  showing  a  calculated  expected 
exceedance  of  less  than  1.0  per  year  and 
on  implementation  of  EPA-approved 
control  stragegies. 

The  public  is  invited  to  submit  written 
comments  on  this  proposed  action. 
date:  To  be  considered,  conunents  must 
reach  us  on  or  before  July  5, 1988. 
ADDRESSES:  Written  comments  should 
be  addressed  to  Melinda  Privott  of  EPA 
.  Region  IV's  Air  Programs  Branch  (see 
EPA  Region  IV  address  below).  Copies 
of  the  materials  submitted  by  Tennessee 
may  be  examined  during  normal 
business  hours  at  the  following 
locations: 
Environmental  Protection  Agency, 

Region  IV.  Air  Programs  Branch,  345 

Courtland  Street  NE.,  Atlanta,  Georgia 

30385 
'  Tennessee  Air  Pollution  Control 

Division,  Custom  House,  4th  Floor,  701 

Broadway,  Nashville,  Tennessee 

37219 
Chattanoogga-Hamilton  Coimty  Air 

Pollution  Control  Bureau,  3511 


Rossville  Boulevard,  Chattanooga. 
Tennessee  37407. 

FOR  FURTHER  INFORMATION  CONTACT 

Melinda  Privott  Air  Programs  Branch, 
EPA  Region  TV,  at  the  above  address 
and  telephone  number  404/347-2864  or 
FTS  257-2864. 

8UPFLEMENTARY  INFORMATION:  In  the 

March  3, 1987,  Federal  Register  (43  FR 
8062),  EPA  designated  Bradley  County 
and  Hamilton  County  as  nonattainment 
for  ozone.  This  desi^ation  was  based 
on  ambient  air  quality  monitoring  data 
which  revealed  that  ^adley  County  and 
Hamilton  County  had  experienced 
oxidant  violations.  Several  areas  in 
Tennessee  were  designated 
nonattainment  for  ozone  and  the  State 
was  therefore  required  to  revise  their 
state  implementation  plan  (SIP)  for 
ozone.  Tennessee  drafted  and  adopted 
statewise  regulations  for  controlling 
volatile  organic  compound  (VOC) 
emissions  from  stationary  sources. 
Through  the  Federal  Motor  Vehicle 
Control  Program  and  through 
implementation  of  Group  I  and  Group  II 
VOC  regulations,  Tennessee 
demonstrated  attainment  of  the  ozone 
standard  in  Bradley  County  and 
Hamilton  County.  EPA  approved 
Tennessee's  ozone  SIP  on  August  13. 
1980,  (45  FR  53813).  Tennessee  has 
requested  that  EPA  change  the 
attainment  status  of  Bradley  County  and 
Hamilton  Coimty  from  nonattainment  to 
attainment  for  ozone.  In  order  to 
redesignate  a  nonattainment  area,  EPA 
policy  requires  that  the  most  recent 
three  years  of  ozone  data  show  an 
expected  exceedance  calculation  of  less 
than  or  equal  to  1.0  per  year.  In  the 
event  that  three  years  of  ozone  data  is 
not  available,  the  most  recent  eight 
quarters  of  quality  as8iu«d  ambient  air 
data  may  su^ice  provided  that  no 
exceedances  have  occurred.  In  addition, 
the  data  must  be  accompanied  by  a 
demonstration  of  implementation  of  an 
EPA-approved  control  strategy. 

Tennessee's  request  for  redesignation 
is  based  on  three  years  of  ambient 
ozone  data.  Specifically,  the  most  recent 
three  years  of  air  quality  data  (1983. 
1984,  and  1985  for  Bradley  County— 
1984, 1985,  and  1986  for  Hamilton 
County)  for  each  county  show  the 
number  of  expected  exceedances  to  be 
less  than  or  equal  to  1.0  per  year,  as  is 
summarized  below: 
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■  Three-year  average. 

*  Not  to  be  exoaaded  mora  than  once  per  year 


Evidence  submitted  by  the  State  and 
the  Region  IV  Air  Compliance  Branch 
files  have  been  reviewed  to  determine  if 
the  sources  in  Bradley  County  and 
Hamilton  County  to  which  the  VOC 
regulations  apply  are  fully  implementing 
the  EPA-approved  control  strategy.  This 
review  confirms  that  all  sources  in 
Hamilton  County  and  Bradley  County 
subject  to  the  VOC  regulations  have 
either  instaUed  and  are  operating  RACT 
controls  or  are  on  an  enforceable  , 
compliance  schedule.  ' 

For  a  more  detailed  discussion,  please 
refer  to  the  Technical  Support  docimient 
which  is  available  for  inspection  at  the 
EPA  Region  IV  office. 

Proposed  Action:  Therefore,  on  the 
basis  of  three  years  of  air  quality  data 
showing  attainment  and  evidence  of  an 
implemented  EPA-approved  control 
strategy,  EPA  proposes  to  redesignate 
Bradley  Coun^  and  Hamilton  County 
from  ozone  nonattainment  to 
attainment. 

The  public  is  invited  to  participate  in 
this  rule  making  by  submitting  written 
comments  on  these  proposed  actions. 

Evidence  reviewed  by  EPA  indicates 
that  the  sources  in  Bradley  County  and 
Hamilton  County  to  which  the  VOC 
regulations  apply  are  fully  implementing 
the  EPA-approved  control  strategy. 

For  a  more  detailed  discussion,  please 
refer  to  the  Technical  Support  Document 
which  is  available  for  inspection  at  the 
EPA  Region  IV  office. 

Proposed  Action:  Therefore,  on  the 
basis  of  three  years  of  air  quality  data 
showing  attaiiunent  and  evidence  of  an 
implemented  EPA-approved  control 
strategy,  EPA  proposed  to  redesignate 
Bradley  County  and  Hamilton  County 
from  ozone  nonattainment  to 
attainment. 


The  pubUc  is  invited  to  participate  in 
this  rule  making  by  submitting  written 
comments  on  these  proposed  actions. 

Under  5  U.S.C.  605(b),  the 
Administrator  has  certified  that  area 
redesignations  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  (See  46  FR 
8709). 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

List  of  Subjects  in  40  CFR  Part  81 

Air  pollution  control.  National  Parks, 
Wilderness  areas. 

Audiority:  42  U.S.C.  7401-7642. 
Dated:  June  24. 1987. 
Lea  A.  OeHihna  m. 

Acting  Regional  Administrator. 

[FR  Doc.  88-12366  Filed  6-1-68;  8:45  am] 

BNJJNQ  COOC  MOT  no  M 

40  CFR  Part  261 
[FRL-3390-5] 

Hazardous  Waste  Maruigement 
System;  Identification  and  Listing  of 
Hazardous  Waste;  Infectious  Waste 
Management 

agency:  Environmental  Protection 

Agency. 

action:  Notice  of  data  availabiUty  and    • 

request  for  comment. 

Editorial  Note:  This  document  was  received 
at  the  Office  of  the  Federal  Register  on  May 
27.1988. 

summary:  The  Agency  today  is 
publishing  a  notice  of  data  availability 
and  request  for  comment  on  issues 
pertaining  to  infectious  waste.  In 
particular,  EPA  is  announcing  the 
availability  of  several  documents  which 
provide  ciurent  information  on 
infectious  waste  definition  and 


management  issues.  In  addition,  in 
response  to  recent  public  concern  over 
potential  hazards  posed  by 
mismanagement  of  infectious  wastes, 
the  Agency  is  requesting  comment  on 
several  issues  concerning  the 
management  and  disposal  of  infectious 
waste. 

dates:  EPA  will  accept  public 
comments  on  the  issues  posed  in  this 
notice  until  August  1, 1988. 
AOORCSSCS:  The  pubUc  must  send  an 
original  and  two  copies  of  their 
comments  to:  EPA  RCRA  Docket  (S-201) 
(WH-562).  401  M  Sb«et  SW.. 
Washington.  DC  20460. 

Place  "Docket  number  F-88-IWMA- 
FFFFF*  on  your  comments.  The  Office  of 
Solid  Waste  (OSW)  docket  is  located  in 
the  sub-basement  at  the  above  address, 
and  is  open  bom  9:00  to  4:00.  Monday 
through  Friday,  excluding  Federal 
holidays.  The  pubUc  must  make  an 
appointment  to  review  docket  materials 
at  (202)  475-9327.  The  public  may  copy 
material  from  any  regulatory  docket  at  a 
cost  of  $0.15  per  page. 
FOR  FURTHER  INFORMATION  CONTACT: 
The  RCRA/Superfund  Hotiine  at  (800) 
424-9346.  or  at  (202)  382-3000.  For 
additional  information  contact  Denise 
Zabinski.  Office  of  SoUd  Waste  (WH- 
562B).  U.S.  Environmental  Protection 
Agency,  401  M  Street  SW.,  Washington. 
DC  20460.  (202)  382-7458. 
SUPPLEMENTARY  INFORMATION: 
Outline  of  Today's  Nolka 

I.  Background 

n.  Availability  of  Data 

III.  Issues  Presented  for  Public  Comment 

A.  Definition  of  Infectious  Waste 

B.  Nature  of  the  Problem  Posed  by 
Infectious  Waste 

C.  EPA's  Role  in  Infectious  Waste  ' 
Management 

D.  Tracking  System  for  Infectious  Waste 


E.  Exemptions  From  an  Infectious  Waste 

Control  Program 
List  of  Subjects  in  40  CFR  Part  281 

L  Background 

Today's  Notice  is  in  response  to 
increased  recent  interest  regarding 
infectious  waste  handling,  treatment,     . 
and  disposal.  The  purpose  of  this  Notice 
is  to  make  Agency  information  on  the 
safe  numagement  of  infectious  wastes 
available  to  the  public  and  to  solicit 
pubUc  comment  on  a  number  of  issues 
pertaining  to  infectious  waste  and  the 
possible  need  for  further  governmental 
action.  The  Agency  beUeves  that  the 
proper  management  of  infectious  waste 
is  crucial  to  ensure  that  any  potential 
hazards  to  the  pubUc  and  to  individual 
workers  are  avoided. 

By  way  of  back9X)Uind.  on  December 
18, 1978.  the  Agency  proposed 
regulations  under  the  SoUd  Waste 
Disposal  Act,  as  amended  by  the 
Resource  Conservation  and  Recovery 
Act  of  1976  (Pub.  L  94-580  (Oct.  21, 
1976)).  which  would  classify  certain 
infectious  wastes  as  hazardous  waste. 
These  wastes  included  infectious  waste 
generated  by  certain  departments  in   . 
health  care  facilities  and  veterinary 
hospitals,  by  laboratories  handling 
etiologic  agents,  and  by  sewage 
treatment  facilities,  unless  these  wastes 
were  sterilized  or  incinerated  in 
accordance  with  specified  methods. 
(December  18, 1978,  43  FR  58946,  58956.) 

The  Agency  proposed  to  Ust  these 
wastes  as  hazardous  because  the 
Agency  believed  at  that  time  that  if  they 
were  improperly  managed,  they  could 
pose  a  substantial  hazard  to  htmtan 
health  and  the  environment.  It  should 
also  be  noted  that  the  statutory 
definition  of  hazardous  waste 
specifically  cited  infectiousness  as  one 
of  the  properties  that  the  Agency  should 
consider  in  its  evaluation  in  defining 
wastes  as  haztudous;  see  section 
1004(5),  where  it  states  "the  term 
hazardous  waste  means  a  solid  waste, 
or  combination  of  solid  wastes  which 
because  of  its  quality,  concentration,  or 
physical,  chemical,  or  infectious 
characteristics,  may .  .  .".  Significant 
comments  were  received  on  the 
proposal;  based  upon  these  comments 
infectious  waste  was  not  identified  or 
listed  as  a  hazardous  waste  when  the 
regulations  were  made  final  on  May  19. 
1980.  See  45  FR  33087.  Instead,  the 
Agency  initiated  several  activities  to 
collect  information  and  assess  the 
problems  posed  by  infectious  waste 
management  and  disposal.  This 
information  was  then  used  by  the 
Agency  to  develop  a  draft  guidance 
document  in  1982  (on  which  comment 
was  solicited)  on  infectious  waste 


management  EPA  then  brought  in 
professionals  from  the  health  care 
indusby  to  provide  additional 
information  in  preparing  a  final 
guidhnce  doounent  which  was 
pubUshed  in  1986.  This  doounent 
outlined  a  prescriptive  program  for  the 
management  of  iiifectious  waste.  See 
"EPA  Guide  for  Infectious  Waste 
Management",  described  in  further 
detail  in  Part  n,  below.  Additional     ' 
guidance  on  the  management  of 
infectious  waste  has  also  been  provided. 
See  "Hospital  Waste  Combustion 
Study",  also  in  Part  II  below,  for  a  more 
detailed  discussion. 

In  addition  to  pubUshing  guidance  in 
May  1988.  the  Agency  has  taken  an 
active  role  in  training  health  care 
professionals  regarding  the  responsible 
management  of  infectious  waste.  Staff 
from  the  Agency  have  participated  as 
faculty  or  professional  experts  at 
symposia  sponsored  by  the  American 
Hospital  Association  and  the  American 
Society  for  Hospital  Engineering. 

Furthermore,  in  November  of  1987,  as 
a  result  of  several  isolated  incidents  of 
improper  management  and  disposal  of 
infectious  wastes  and  growing  pubUc 
concern  about  the  potential  threat  of 
infectious  waste  to  himian  health  and 
the  environment,  the  Agency  called 
together  a  panel  of  experts  to  discuss 
the  definition  of,  proper  management, 
and  risks  posed  by  infectious  wastes 
(see  Pcul  n  for  further  discussion  of  this 
meeting). 

Today's  notice  of  data  availability 
and  request  for  public  comment  is  a 
further  effort  to  (1)  make  available  to  the 
pubUc  and  those  persons  responsible  for 
managing  infectious  waste  the  EPA 
guidance  manual  and  (2)  soUcit 
comment  on  issues  of  concern  regarding 
the  proper  management  of  infectious 
waste.  The  Agency  believes  that  the 
proper  management  of  infectious  wastes 
can  significantiy  reduce  the  risks 
associated  with  these  wastes.  The 
Agency,  with  this  Notice,  will  reevaluate 
and  assess  the  problems  posed  by 
infectious  wastes  to  determine  if  further 
Federal  governmental  action  is 
necessary. 

n.  Availability  of  Data 

As  already  indicated,  the  agency  has 
not  promulgated  regulations  controlling 
the  management  of  infectious  waste; 
instead,  a  number  of  guidance 
documents  have  been  prepared  to  assist 
the  states  and  others  interested  in  the 
management  of  infectious  waste.  These 
documents  are:  (1)  "EPA  Guide  for 
Infectious  Waste  Management".  U.S. 
EPA.  Office  of  Solid  Waste  and 
Emergency  Response,  EPA/530-SW-86- 
014,  May.  1986:  and  (2)  "Hospital  Waste 


Combustion  Study,  Data  Gathering 
Phase.  Pinal  Draft  Report",  prepared  by 
Radian  Corporation,  Research  Triangle 
Park,  NC  for  U.S.  EPA.  Office  of  Air 
Quality  Planning  and  Standards,  EPA 
Contract  No.  68-02-4330,  October,  1987. 
Each  of  the  these  documents  is  included 
in  the  RCRA  public  docket  at  the 
address  listed  above.  The  following  is  a 
brief  description  of  each  document  and 
includes  further  information  on  how  the 
pubhc  can  obtain  copies: 

(1)  The  "EPA  Guide  for  Infectious 
Waste  Management"  outlines  the  EPA 
perspective  on  environmentally 
acceptable  techniques  for  managing 
infectious  wastes.  Topics  covered 
include  a  definition  of  infectious  waste, 
the  various  categories  of  waste  included 
under  the  definition,  and  recommended 
practices  for  packaging,  transportation, 
treatment,  storage,  and  disposal  of  these 
wastes.  In  particular,  the  document 
discusses  various  types  of  treatment 
alternatives  and  describes  the  suggested 
treatment  methods  for  each  waste 
category.  Ths  document  is  intended  to 
provide  guidance  to  persons  responsible 
for  infectious  waste  management.  State 
and  local  regulatory  agencies  also  will 
find  this  manual  useful  as  resource 
material.  Copies  are  available  as 
publication  No.  PB86.199130  fivm  the 
National  Technical  Information  Service 
(NTIS),  Port  Royal  Road,  Springfield, 
Virginia  (703)  478-4650.  This  document 
is  also  available  in  the  RCRA  public 
docket. 

(2)  The  "Hospital  Waste  Combustion 
Study",  October,  1987.  summarizes 
readily  available  information  on  the 
hospital  waste  combustion  industry 
including  waste  characterization, 
industry  technology,  multipollutant  air 
emissions  data,  emission  control 
technologies,  current  regulation  and 
control  strategies,  and  hospital  waste 
combustor  population  characteristics, 
including  suggested  model  plant 
parameters  for  use  in  exposure 
modeling.  The  study  was  initiated  by 
EPA's  Office  of  Air  Quality  Planning 
and  Standards  in  response  to  increasing 
concerns  over  the  potential  public 
health  impacts  from  the  disposal  of 
hospital  wastes,  including  incineration 
and  other  methods  of  disposal,  fhis 
document  is  available  in  the  RCRA 
public  docket 

In  addition  to  the  development  of 
these  documents,  the  Agency  held  a 
meeting  last  November  to  discuss  issues 
pertaining  to  infectious  waste 
management.  The  primary  purpose  of 
this  meeting  was  to  discuss  and 
evaluate  the  nature  and  extent  of  the 
risks  to  human  health  and  the 
environment  posed  by  wastes  that 
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contain  infectious  materials.  The 
meeting  was  held  in  response  to  growing 
concerns  about  infectious  waste 
management  and  to  assist  EPA  in  i 
'  determining  whether  the  Agency  should 
undertake  any  additional  action  under 
the  Resource  Conservation  and      i 
Recovery  Act.  Infectious  waste  issaet 
were  discussed  by  a  group  of  experts 
representing  health  care  professionals 
and  practitioners  from  government, 
academia,  industry  and  professional  ^nd 
trade  associations  called  together  by  the 
EPA.  The  proceedings  of  this  meeting 
have  been  made  available  to  the  public. 
(See  "Report  on  the  Proceedings  of  the 
EPA  Infectious  Waste  Management 
Meeting.  November  12. 1987,  EPA 
Headquarters,  Washington.  O.C". 
available  in  the  RCRA  public  docket). 

The  Agency  also  has  examined  a 
recent  survey,  entitled,  "State  Infectious 
Waste  Regulatory  Programs",  assembled 
for  the  Council  of  State  Governments, 
which  summarizes  the  current  status  of 
state  infectious  waste  regulations.  This 
document  is  available  from  the  Council 
of  State  Governments  and  a  copy  has 
been  placed  in  the  RCRA  public  docket 
for  this  notice. 


m. 


IVesentad  far  PubUc  Canunaat 


Several  recent  incidents  involving 
infectious  waste  mismanagement  have 
resulted  in  a  number  of  infectious  waste 
issues  being  presented  to  the  Agency. 
The  Agency  is  offering  today,  for  public 
comment,  issues  concerning  infectious 
waste.  These  issues  are  intended  to 
solicit  information  which  will  help  the 
Agency  to  better  understand  the 
problems  posed  by  infectious  waste,  to 
identify  additional  sources  of 
information,  and  to  determine  whether 
further  guidance  or  rules  should  be 
developed  by  EPA.  Each  of  these  issues 
is  presented  below,  introduced  by  a 
brief  discussion  and  followed  by 
specific  questions  for  comment.       | 

A.  Definition  of  Infectious  Waste    ' 

EPA  currently  defines  infectioas     %. 
waste  as  waste  capable  of  causing 
infectious  disease.  This  definitioo 
requires  the  conaideratian  of  several 
factors  contributing  to  tbe  risk  of 
introduction  of  disease.  As  described  in 
EPA's  guidance  manual  these  factors 
include:  (1)  Presence  of  a  pathogen  of 
sufficient  virulence;  (2)  dose  of  the 
pathogen:  (3)  portal  of  entry:  and  (4) 
resistance  of  host  For  a  waste  to  be 
infectious,  it  must  contain  pathogens 
with  sufficient  virulence  and  quantity  so 
that  exposure  to  the  waste  by  a 
susceptible  host  could  result  in 
infectious  disease.  EPA  has  identified  in 
the  Guidance  Document  six  infectious 
waste  categories,  including:  (1)  Isolation 


wastes;  (2)  cultures  and  stocks  of 
infectious  agents  and  associated 
biologicals;  (3)  human  blood  and  blood 
products;  (4)  pathological  wastes:  (5) 
contaminated  sharps;  and  (6) 
contaminated  animal  carasses,  body 
parts  and  bedding. 

The  Center  for  Disease  Control  (CDC) 
under  the  Department  of  Health  and 
Human  Services  has  also  issued 
guidelines  on  infectious  waste.  Both 
EPA  and  CDC  define  infections  waste 
according  to  both  waste  characteristics 
and  waste  type.  The  CDC  guidelines 
differ  only  slightly  from  EPA's 
guidelines  in  how  they  define  infectious 
waste.  In  particular,  both  Agencies 
consider  microbiological  waste, 
pathological  waste,  blood,  and 
contaminated  sharps  as  infectious 
waste.  EPA  considers  conununicable 
disease  isolation  wastes  as  infectious, 
while  CDC  recommends  such  waste  be 
treated  according  to  hospital  poUcy. 
EPA  also  has  identified  certain  wastes 
such  as  surgery  and  autopsy  wastes, 
dialysis  unit  wastes,  and  contaminated 
equipment,  which  the  Agency  Usts  as 
optional  infectious  wastes,  and  thus 
may  require  special  handling.  CDC  does 
not  consider  these  optional  wastes 
infectious.  Also,  CDCs  guidelines  only 
pertain  to  hospitals  while  EPA's 
guidance  deals  with  a  wider  variety  of 
sources. 

The  state  tend  to  classify  infectious 
waste  in  one  of  thr^  ways:  (1)  As  a 
hazardous  waste:  (2)  as  a  special  waste; 
or  (3)  as  a  solid  waste.  The  trend  is  to 
classify  infectious  wastes  as  special  or 
solid  wastes.  Current  state  re^ilations 
vary  with,  respect  to  how  they  define 
infectious  waste.  Approximately  two- 
thirds  of  the  states  have  definitions  in 
place  or  are  currently  adding  to  or 
amending  their  definitions  of  infectious 
waste.  Of  the  19  states  that  have 
definitions  in  place  which  are  not 
undergoing  amendment,  approximately 
half  include  the  four  common  EPA/CDC 
infectious  wastes  in  their  definitiona. 
While  there  exists  a  certain  aaiount  of 
variation  among  the  States'  regulations, 
there  appears  to  be  some  general 
agreement  among  the  states  as  to  the 
basic  definition  of  infectious  waste. 

The  Agency  is  requesting  ctMnment  on 
the  following  issues  concerning  defining 
infectious  waste:  Is  EPA's  current 
definition  of  infectious  waste 
appropriate?  If  not  how  should 
infectious  waste  be  defined?  Should  tfiis 
definition  be  based  on  waste 
characteristic,  waste  type,  waste  scarce, 
or  a  combination  of  ttiese  factors?  Are 
there  difftsient  categories  of  infectious 
waste  that  warrant  differing  degrees  of 
control? 


B.  Nature  of  the  Problem  Posed  by 
Infectious  Waste 

Infectious  wastes  are  generally 
disposed  of  through  incineration, 
landfilUng,  or  disposal  in  public  sewers. 
Treatment  of  these  wastes  may  or  may 
not  occur  prior  to  disposal  in  landfills  or 
sewers.  Such  treatment  if  it  occurs,  is 
called  pretreatment  and  for  infectious 
waste  normally  involves  some  form  of 
sterilization  of  the  waste,  either  through 
steam,  chemical  or  other  method  or 
process  of  sterilization.  The  goal  of 
pretreatment  is  to  greatly  reduce,  if  not 
eliminate,  any  infectious  characteristic. 
Approximately  56  percent  of  ^  states 
require  or  are  considering  requiring 
pretreatment  before  land  disposal.  At 
least  twelve  states  ciurently  allow, 
under  certain  conditions,  laind  disposal 
of  infectious  waste  without 
pretreatment 

Current  literatiu^  indicates  that  the 
risks  posed  by  infectious  waste  are 
primarily  occupational,  potentially 
affecting  those  people  who  encounter 
these  wastes  from  the  point  of 
generation  to  the  point  of  disposal.  Two 
occupations  that  regularly  encounter 
infectious  waste  are  hospital  employees 
and  waste  disposal  workers.  The 
Agency,  therefore,  is  interested  in  the 
risks  posed  to  these  two  groups,  as  well 
as  any  risks  posed  to  the  general  public 

The  risks  posed  to  these  groups  may 
be  specific  to  certain  wastes,  such  as 
contaminated  sharps  (e.g.,  scalpels  and 
hypodermic  needles),  or  to  certain 
management  practices.  The  Agency  also 
is  interested  in  how  proper  packa^ng  of 
these  wastes  can  curtail  occupational 
risks  posed  to  the  grgups  mentioned 
above.  Proper  packaging  of  these  wastes 
reduces  the  potential  for  exposure  which 
is  a  necessary  factor  for  transmission  of 
these  diseases.  This  point  is  recognized 
in  that  15  states  currently  impose 
packaging/handling  requirements  on 
infectious  waste  generators,  and  16 
states  are  conwdering  imposing  such 
requirements. 

The  Agency  requests  comment  on  the 
following  issaec  What  are  the  risks  and 
problems  posed  by  exposure  to 
infectious  waste?  To  wiiat  extent  is  die 
mismanagement  of  these  wastes  a 
problem?  If  foDy  nnplemented.  are  the 
current  pretreatment  and  packaging 
practices  capable  of  redudng  the  risks 
posed  by  infectious  waste  or  are 
additional  requirements  necessary? 
Should  specific  disposal  requirements 
be  placed  on  specific  wastes  (Le,. 
sharps)? 
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C.  EPA 's  Role  in  Infectious  Waste 
Management 

As  ahready  discussed,  EPA  does  not 
regulate  infectious  wastes  as  a 
hazardous  waste.  Under  RCRA,  the 
Agency  has  the  authority  to  regulate 
these  wastes  as  hazardous.  As 
discussed  above,  the  Agency  has  chosen 
to  issue  guidelines  on  proper  infectious 
waste  management  In  addition, 
infectious  wastes  are  subject  to 
regulation  as  non-hazardous  soUd  waste 
under  Subtitle  D  of  the  Resource 
Conservation  and  Recovery  Act 
(RCRA). 

Many  states  have  developed  or  are 
currenUy  developing  legislation  and 
regulations  to  address  infectious  wastes. 
These  state  initiatives  are  relatively 
recent  efforts,  stimulated -by  the  growing 
concern  over  infectious  waste 
management.  There  is  considerable 
variation  in  the  scope  and  level  of 
stringency  among  the  various  state 
efforts.  Currently  39  states  have  some 
form  of  infectious  waste  regulation.  Five 
of  the  states  %vithout  such  regulations 
plan  on  developing  them  soon. 
Currently.  88  percent  of  the  states  are,  or 
will  soon  be,  regulating  infectious  waste. 
This  compares  with  57  percent  of  the 
states  that  regulated  infectious  wastes 
in  1986. 

It  has  been  suggested  that  one 
alternative  to  Federal  regulation  of 
infectious  waste  is  the  development  of  a 
model  state  program.  A  model  state 
program  is  a  comprehensive 
management  program  designed  to 
provide  guidance  to  states  which  are 
developing  similar  programs.  The  model 
programs  serve  to  make  the  expertise  of 
the  Agency  available  to  states  and 
locahties  that  may  need  assistance  in 
developing  comprehensive  and  effective 
programs.  Such  models  can  provide 
useful  information  and  guidance  to  those 
states  developing  programs,  but  also 
provide  state  with  the  flexibility  to  tailor 
the  model  to  their  individual  state 
needs. 

The  Agency  is  requesting  comment  on 
the  following  issues  concerning  EPA's 
role  in  infectious  waste  management: 
What  roles  should  EPA  and/or  the 
states  play  in  the  management  of 
infectious  waste?  Should  there  be  a 
Federal  regulatory  structiue  for 
infectious  waste  management  or  should 
the  Federal  role  be  one  of  providing 
technical  assistance  and  guidelines  for 
state  infectious  waste  programs?  Should 
EPA's  role  be  in  the  transfer  of 
information  on  infectious  waste  to 
states,  localities,  and  the  public?  Is  a 
model  state  program  for  regulation  of 
infectious  wastes  necessary  or  helpful? 


If  so,  are  there  particular  areas  on  which 
such  a  program  should  concentrate? 

D.  Tracking  System  for  Infectious 
Waste 

Several  instances  of  improper 
disposal  of  infectious  waste  have  been 
documented.  It  has  been  suggested  that 
a  tracking  system  may  alleviate  the 
possibility  of  such  improper  disposal. 
Tracking  a  waste  can  serve  to  improve 
the  accountability  of  the  parties 
involved  in  the  management  and 
disposal  of  that  waste.  In  this  way, 
tracking  has  the  potential  to  improve 
compliance  with  management  and 
disposal  regulations. 

Currently,  infectious  wastes  are  not 
subject  to  any  Federal  tracking, 
requirements.  If  these  wastes  were 
simply  classified  as  hazardous  wastes 
by  Federal  regulations,  they  would  be 
subject  to  the  manifesting  requirements 
of  RCRA  SubtiUe  C  regulations.  The 
manifest  tracking  requirement  of 
Subtitle  C  relies  on  exception  reporting 
for  tracking  of  waste.  Exception 
reporting  requires  generators  of 
regulated  wastes  who  do  not  receive 
proper  copies  of  the  manifest  from  the 
disposal  facility  to  report  this 
noncompliance  to  a  designated 
authority. 

Some  tracking  of  infectious  waste  is 
currentiy  being  implemented  at  the  state 
level.  A  nimiber  of  states  have  or  are 
considering  imposing  transportation  and 
recordkeeping  requirements  on 
infectious  waste  generators  and  haulers. 
In  some  states  the  types  of  shipping 
papers  required  are  specified.  Where 
tracking  is  addressed  in  these  state 
regulations,  the  tendency  is  to  require 
the  generator  to  maintain  records  on 
site,  rather  than  submit  manifests  to  the 
State. 

The  Agency  requests  comment  on  the 
folloi^nng  tracking  issues:  What  type  of 
tracking  system  would  be  most 
appropriate  for  infectious  wastes? 
Which  infectious  wastes  should  be 
tracked?  Should  exception  reporting  be 
required? 

E.  Exemptions  From  an  Infectious 
Waste  Control  Program 

Although  much  of  the  infectious  waste 
that  is  generated  comes  from  hospitals 
and  large  laboratories,  there  are  many 
small  generators  in  the  form  of  private 
offices,  clinics,  and  smaller  labs  which 
may  become  subject  to  regulation,  if  not 
otherwise  exempted.  Under  current 
Subtide  C  regulations,  small  quantity 
generators  of  hazardous  waste  are 
subject  to  certain  conditional 
exclusions.  PresenUy.  all  but  six  states 
have  or  are  considering  regulations 
pertaining  to  infectious  waste.  The 


majority  of  states  identify  hospitals  as 
the  target  generator  for  regulation  of 
infectious  waste.  Many  of  the  states  that 
regulate  hospitals  also  regulate  clinics. 
Approximately  half  of  the  states  that 
regulate  hospitals  also  regulate  doctors 
and  dentists  offices,  and  animal  care 
facilities.  Five  states  currently  exempt 
small  quantity  generators  from  some  or 
all  infectious  waste  requirements. 

The  Agency  requests  comments  on  the 
following  issues  concerning  exemptions 
from  infectious  waste  controls:  Should 
any  generators  of  infectious  waste  be 
exempted  from  management  controls? 
Do  small  health  care  operations  pose 
less  risk  because  of  the  amount  of  waste 
they  produce?  U  no  generators  are 
exempted,  how  many  generators  would 
be  subject  to  infectious  waste  controls? 

The  Agency  specifically  requests 
comments  on  all  of  the  issues  included 
in  today's  notice.  Comments  on 
additional  issues  related  to  infectious 
waste  will  also  be  accepted.  Once  the 
Agency  has  reviewed  all  of  the  public 
comments,  the  Agency  plans  to  evaluate 
the  need  for  additional  information,  to 
collect  and  examine  such  information; 
and  to  ultimately  develop  an  effective 
Federal  program  addressing  infectious 
waste.  Upon  evaluating  the  comments 
solicited  in  today's  notice  the  Agency 
will  also  reevaluate  the  status  of  the 
existing  EPA  guidance  document  on 
infectious  waste. 

list  of  Subjects  in  40  CFR  Part  281 

Hazardous  materials.  Waste 
treatment  and  disposal.  Recycling. 

Authority:  Sec  3001  RCRA.  42  U.S.C.  6821. 

Date:  May  27, 1988. . 
|.  Winston  Portar, 
Assistant  Administrator. 
(FR  Doc.  8&-12367  Filed  6-1-88: 8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Office  of  the  Secretary 
43  CFR  Part  11 

Natural  Resource  Damage 
Assessments 

AOENCY:  Department  of  the  Interior. 
ACTION:  Advance  notice  of  proposed 
rulemaking. 

summary:  The  Department  of  the 
Interior  (the  Department]  intends  to 
develop  additional  simplified  (type  A] 
procedures  for  assessments  of  natural 
resource  damages  resulting  from  a 
discharge  of  oil  or  release  of  a 
hazardous  substance.  The  Department  is 
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requesting  public  comment  and 
technical  information  to  aMiat  in  this 
endeavor.  The  Department  haa  already 
promulgated  two  types  of  assessments 
regulations:  A  standard  procedure  for 
simplified  assessments  requiring 
minimal  field  observation  (type  A 
procedures),  and  procedures  for  detailed 
assessments  (type  B  procedures)  for  use 
in  individual  cases.  The  type  A 
procedure  published  by  the  Department 
of  March  20, 1987  (52  FR  9042).  provides 
a  simplified  assessment  procedure, 
including  a  computer  model  for  coastal 
and  marine  environments.  At  that  time, 
the  Department  stated  that,  when 
possible,  it  would  develop  additional 
type  A  procedures  for  other 
environments  and  natural  resources. 
This  Notice  is  to  announce  the 
Department's  intent  to  begin  the  process 
of  developing  a  type  A  procedure  for  the 
Great  Lakes  environment  and  to  request 
specific  technical  data^o  assist  in  this 
effort.  The  Department  is  also  requesting 
information  to  assist  in  determining  the 
scope  and  technical  feasibility  of 
developing  type  A  procedures  for  other 
enviroments  and  natural  resources.  The 
natural  resource  damage  assessment 
regulations  are  being  developed       1 
pursuant  to  Section  301(c)  of  the      I 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980.  as  amended  (CERCLA). 
DATE  Comments  will  be  accepted 
through  ]uly  la,  ige& 
AOOWSS:  Office  of  Enrironmental 
Project  Review.  ATTN:  NRDA 
Regulatims.  Room  4230,  Department  of 
the  InteriOT.  1801  C  Street  NW., 
Washington,  DC  20240  (Regular  business 
hours  7:45  a.m  to  4:15  p.m..  Monday 
through  Friday) 

FOR  RIRTNBI  INFOiniATION  CONTACT: 
David  Roaenberger  or  Linda  Boriington 
(202)  343-1301. 
tUPPLCMEMTAilV  IMFOmiATION: 

I.  Back^ouiid 

Section  301(c)  of  the  Comprehensive 
Environmental  Response. 
Compensation,  and  Liability  Act  of  1980, 
as  amended  (CERCLA),  42  U.S.C.  0601  et 
aeq.,  requires  the  promulgation  of 
regulations  for  the  assessment  of 
damages  for  injury  to,  destruction  of,  or 
loss  of  natural  resources  resulting  from  a 
discharge  of  oil  or  a  release  of  a 
hazardous  substance  for  the  purposes  of 
CERCLA  and  section  311(f)  (4)  and  (5)  of 
the  Clkn  Water  Act  (CWA).  33  U.S.C 
1251  et  Beq.  (also  known  aa  die  Fechral 
Water  Pollution  Control  Act). 

Section  107  of  CERCLA  provides  that, 
in  addition  to  cost-recovery  for  response 
and  cleanup  actions,  natural  resource 
trustees  may  recover  damages  for  injury 


to  natwal  reaonrcea,  tndudiag  the 
reasonable  coats  of  assessing  such 
injury,  plus  any  prejudgment-interest 
Federal  and  State  natural  resource 
trustees  may  bring  an  action  fof\ 
damages  under  sections  107(f)  and 
111(b)  of  CERCLA.  Indian  tribes  may 
commence  an  action  as  natural  reaounx 
trustees  under  section  126(d).  Natural 
resources  are  generally  defined  by 
CERCLA  to  be:  Land,  fish,  wildlife, 
biota,  air,  water,  ground  water,  and 
drinking  water  supplies.  The  damages 
that  may  be  sought  by  natural  resource 
trustees  are  for  die  injury  to,  destruction 
of,  or  loss  of  natural  resources  resulting 
from  a  discharge  of  oil  or  a  release  of  a 
hazardous  substance. 

Section  301(c),  as  revised  by  die 
Superfund  Amendments  and 
Reaudiorization  Act  of  1986  (SARA). 
calls  for  the  natural  resource  damage 
assessment  regulations  in  the  following 
terms: 

(c)(1)  The  Prssident  acting  throu^  Fedtral 
officials  designated  by  the  National 
Contingency  Plan  published  under  Section 
105  of  tills  Act,  shall  itudy  and.  not  later  than 
two  yean  after  the  enactment  of  this  Act 
shall  promulgate  regulations  for  the 
assessment  of  danages  for  injory  to, 
destruction  oC  or  loss  of  natural  resources 
resulting  from  a  release  of  oil  or  a  hazardous 
substance  for  the  purpose  of  tins  Act  and 
SectioD  311(f)(4)  and  (5)  of  the  Federal  Water 
Pollution  Control  Act  NotwithstandiBg  the 
failure  of  the  President  to  promulgate  the 
regulations  required  under  this  subeectioo  on 
the  required  date,  the  President  shaH 
promulgate  such  regulations  not  later  than  6 
months  after  enactment  of  the  Soperfnnd 
Amendments  and  Reauthorization  Act  of 
1986. 

(2)  Such  regolalioiu  shall  specify:  (A) 
standard  procedures  for  simplified 
assessments  requiring  minimal  fiaU 
observatioa  including  establishing  measures 
of  damages  based  on  units  of  discharge  or 
release  or  units  of  affected  area,  and  (B) 
alternative  protocols  for  conducting 
assessments  in  individaal  cases  to  determine 
the  type  and  extent  of  short-  and  long-tenn 
injury,  destruction,  or  loss.  Soch  regdations 
shall  identify  the  best  available  procedures  to 
determine  such  damages,  including  l>odi 
direct  and  indirect  injury,  destruction,  or  loss 
and  shall  take  into  consideration  factors, 
including,  but  not  limited  to,  replacenent 
value,  use  value,  and  abihty  of  the  acosysteai 
or  resource  to  recover 

Responsibilities  contained  in  section 
301(c)  were  delegated  to  the  Secretary  of 
the  Interior  (Executive  Order  12316  of 
Auguat  14. 1981.  repbced  by  Bxacotive 
Order  12580  of  |annary  23, 1967).  The 
Department  pubUahed  a  final  rule  that 
provides  the  general  process  for 
conducting  natural  resource  damage 
asseaaments.  and  the  alternative 
methodologies  for  conducting 
assessments  in  individnal  cases. 


otherwise  known  as  die  "type  B" 
procedures  (August  1, 1986.  51  FR  27674). 
Five  final  type  B  technical  information 
documents  have  been  prepared  in 
conjunction  with  the  development  of  the 
type  B  assessment  procedures  (Notice  of 
Availability  issued  on  November  16. 
1987,  52  FR  43763).  The  Department  has 
published  a  final  rule  that  contains 
standard  procedures  for  simplified 
assessments,  known  as  the  "type  A" 
procedures  (March  20, 1987,  52  FR  9042). 
The  type  A  procedure  in  that  final  rule  is 
for  use  in  coastal  and  marine 
environments  and  includes  the  use  of  a 
computer  model  called  the  Natural 
Resource  Damage  Assessment  Mode! 
for  Coastal  and  Marine  Environments 
(NRDAM/CME).  The  final  rule  to  amend 
43  CFR  Part  11  to  conform  with 
amendments  to  CERCLA  broo^t  about 
by  SARA  was  published  by  the 
Department  on  February  22. 1986  (53  FR 
5166).  Finally,  technical  corrections  to 
the  NRDAM/CME  were  published  on 
Mardi  25. 1988  (53  FR  9768).  These  rules 
together  comprise  the  natural  resource 
damage  assessment  regulations,  codified 
at  43  CFR  Part  11. 

n.  Discussion 

The  Department  is  aimonncing  its 
intent  to  initiate  die  development  of  a 
type  A  procedure  for  the  Great  Lakes 
environment  that  is  consistent  in 
concept  to  that  which  has  been 
developed  for  coastal  and  marine 
environments.  The  Department  is 
requesting  specific  technical  information 
pertinent  to  the  natural  reaoureea  and 
environments  of  the  Greet  Lakes  to 
assist  in  this  endeavor.  The  Department 
is  also  proceeding  to  evaluate  die  scope 
and  technical  fieasibility  of  additional 
type  A  procedures  that  could  be 
developed.  The  Department  is.  therefore, 
seeking  public  comment  on  the  need  for 
further  type  A  procedures,  the 
environments  and  natural  resources  of 
concern  to  the  public,  and  the 
availability  of  teduncal  data  necessary 
to  support  such  type  A  procedures.  Over 
the  course  of  developing  the  natural 
resource  damage  assessment 
regulations,  beginning  with  the  Advance 
Notice  of  Proposed  Rulemaking 
published  in  January  of  1963  (see  48  FR 
1084),  the  Department  has  received 
numerous  general  comments  on  the 
issue  of  developing  type  A  procedures 
for  various  envirooments  and  natural 
resource*.  These  comments  have 
contributed  to  deasiona  to  date  and. 
need  not  be  repeated. 

For  reference  in  preparing  comments, 
the  Department  is  providing  a  bsief 
summary  of  die  natural  resource 
damage  assessment  process  and  specific 
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discussion  regarding  the  current  type  A 
procedure  for  use  in  coastal  and  marine 
environments.  It  should  be  noted  that 
the  natural  resource  trustee  has  the 
option  of  using  the  rules  or  of  performing 
an  assessment  based  on  some  other 
procedure.  However,  assessments 
performed  by  Federal  or  State  natural 
resource  trustees  in  accordance  with  43 
CFR  Part  11  will  be  given  a  rebuttable 
presumption  in  an  action  to  recover 
damages.  The  rules,  as  codified  at  43 
CFR  Part  11,  use  a  planned  and  phased 
approach  to  the  assessment  of  natural 
resource  damages.  This  approach  is 
designed  to  ensure  that  all  procedures 
used  in  an  assessment  performed 
pursuant  to  the  rule  are  appropriate, 
necessary,  and  sufiicient  to  assess 
damages  for  injuries  to  natural 
resources.  The  major  phases  in  the 
assessment  process  for  both  type  A  and 
type  B  procedures  are:  (1)  The 
Preassessment  phase;  (2)  the 
Assessment  Plan  phase:  (3)  the 
Assessment  phase;  and  (4)  the  Post- 
assessment  phase.  The  discussion  that 
follows  describes  the  progression  of 
these  phases  through  a  type  A 
assessment  using  the  Natural  Resource 
Damage  Assessment  Model  for  Coastal 
and  Marine  Environments  (NRDAM/ 
CME). 

The  Preassessment  phase  usually 
begins  with  the  notification  to  the 
natural  resource  trustee  of  a  discharge 
or  release,  although  it  may  begin  with 
the  detection  by  the  natural  resource 
trustee  of  a  discharge  or  release.  During 
the  Preassessment  phase,  the  trustee 
must  perform  a  preassessment  screen  to 
establish  diat  a  CERCLA  or  CWA- 
covered  incident  has  occurred  and  that 
resources  of  the  trustee  may  have  been 
affected.  A  preassessment  Screen 
Determination  is  required  to  determine 
whether  to  proceed  with  further 
assessment  actions. 

If  the  Preassessment  Screen 
Determination  indicates  that  further 
actions  are  warranted,  the  trustee  may 
proceed  to  the  Assessment  Plan  phase. 
The  trustee  must  develop  an 
Assessment  Plan  before  initiating  an 
assessment.  The  trustee  is  also  required 
to  coordinate  with  other  co-trustees,  to 
make  reasonable  efforts  to  identify  and 
involve  the  potentially  responsible 
party,  and  to  offer  the  public  an 
opportunity  to  review  the  Assessment 
Plan.  The  Assessment  Plan  must 
document  the  decision  to  conduct  a  type 
A  natural  resource  damage  assessment, 
including,  but  not  limited  to,  the  specific 
parameter  values  to  be  used  as  data 
inputs  in  the  apphcation  of  the  NRDAM/ 
CME  For  die  NRDAM/CME,  diese 
parameter  values  include,  for  example. 


the  mass  of  the  material  spilled,  depth  of 
the  water  column,  wind  speed  and 
direction,  and  quantity  of  material 
cleaned  up.  Other  parameter  values  are 
also  required  that  define  the  boundaries 
of  the  study  area  and  its  ecological 
characteristics. 
^    After  the  trustee  develops  the 
Assessment  Plan,  he  may  proceed  with 
the  assessment  phase,  which,  for  type  A 
assessments,  is  carried  out  by  the 
NRDAM/CME,  based  upon  die  user 
input  parameter  values  identified  in  the 
Assessment  Plan  and  the  interactive 
technical  data  bases  contained  within 
die  NRDAM/CME.  The  NRDAM/CME 
consists  of  interactive  submodels  for 
physical  fates,  biological  effects,  and 
economic  damages.  The  interaction  of 
the  physical  fates  and  biological  effects 
submodels  determines  injury,  the 
NRDAM/CME  determines  injury  as  a 
result  of:  (1)  Direct  mortality  tp  adult, 
juvenile,  and  larval  biota  due  to  toxic 
concentrations  of  the  spilled  substance; 
and  (2)  indirect  mortality  to  adult 
juvenile,  and  larval  biota  due  to  a  loss  of 
foodstuff  from  the  food  web.  The 
biological  data  base  within  the 
NRDAM/CME  provides  data  on  die 
biological  populations  within  the 
ecological  system  of  die  NRDAM/CME 
study  area.  The  submodel  calculates 
losses  to  biological  populations  through 
the  period  of  resource  recoverability. 

The  economic  damages  submodel 
calculates  dollar  amounts  for 
compensation  for  injuries  based  on  use 
values.  An  economic  data  base  is 
contained  in  die  NRDAM/CME  diat 
uses  both  market  and  nonmarket  prices 
for  the  services  provided  by  the  qatural 
resources.  The  NRDAM/CME  calculates 
damages  for  losses  resulting  from  both 
direct  and  indirect  mortaUty  to  biota. 
The  NRDAM/CME  also  calculates 
damages  due  to  the  closure  of  a  fishing 
area,  bunting  area,  or  public  beach  due 
to  the  discharge  or  release.  The  extent  of 
an  area  subject  to  closure  is  a  data  input 
made  by  the  user  of  the  NRDAM/CME, 
based  upon  the  actual  area  closed  due 
to  the  discharge  or  release. 

Upon  completion  of  the  NRCAM/CME 
computations,  the  user  is  returned  to  the 
general  natural  resource  damage 
assessment  process.  The  NRDAM/CME 
provides  a  printed  output  that 
summarizes  the  mathematical 
computations  performed  to  derive  the 
damage  amount  The  printed  output  of 
die  NRDAM/CME  provides  die 
documentation  of  the  results  of  the 
assessment  and  is  to  be  included  within 
the  Report  of  Assessment 

When  the  natural  resource  damage 
assessment  is  complete,  several  post- 
assessment  actions  are  required.  A 


Report  of  Assessment  is  compiled  that 
indudes  the  documentation  of  all 
determinations  made  during  the 
assessment,  data  collected,  and  the 
printout  of  die  NRDAM/CME 
application(s).  The  Report  of 
Asisessment  becomes  the  administrative 
record  of  the  natural  resource  damage 
assessment  The  trustee  then  presents  a 
demand  for  damages  to  the  pot«itially 
responsible  party  (PRP),  and  die  PRP  is 
given  the  opportunity  to  respond  to  the 
demand.  Any  damage  awards  are  to  be 
placed  in  a  separate  account  for  use  by 
the  trustee  to  restore  or  replace  the 
naturcd  resources  injured  by  the 
discharge  or  release.  The  Trustee  must 
develop  a  Restoration  Man  to  document 
the  actions  that  are  planned  to  restore 
or  replace  the  injured  resource.  The  Plan 
must  be  developed  based  on  the  amount 
of  the  damage  award. 

A  detailed  explanation  of  the 
NRDAM/CME  and  its  data  bases  has 
been  provided  in  the  technical  report 
"Measuring  Damages  to  Coastal  and 
Marine  Natural  Resources:  Concepts 
and  Data  Relevant  to  CERCLA  Type  A 
Damage  Assessments,"  Volumes  I  and  n 
(referred  to  as  die  NRDAM/CME 
technical  document  and  available  from 
the  National  Technical  Information 
Service,  5285  Port  Royal  Road, 
Springfield,  VA  22161;  PB87-142485:  ph: 
(703)  487-4650).  Additional  discussion  of 
die  NRDAM/CME.  as  well  as  its 
applications  and  limitations,  has  been 
given  in  the  preamble  to  the  final  type  A 
rule  published  at  52  FR  9042  (March  20, 
1987). 

m.  Conclusion 

This  Notice  is  to  announce  the 
Department's  intent  to  begin  the  process 
of  developing  a  type  A  procedure  for  the 
Great  Lakes  environment  In  order  to 
facilitate  the  development  of  a  type  A 
procedure  for  the  Great  Lakes,  the 
Department  is  requesting  specific 
information  and  data  pertinent  to  the 
environments  of  the  Great  Lakes.  Of 
particular  interest  are  those  studies  and 
available  data  bases  regarding  the 
biological  populations  and  other  natural 
resources  of  the  Greak  Lakes  systems. 
studies  and  data  concerning  services 
provided  by  the  natural  resources  of  the 
Great  Lake  systems,  studies  and  data  on 
the  economic  values  of  the  identified 
natiiral  resources,  relevant  chemical  and 
physical  properties  of  the  Great  Lakes, 
and  pertinent  chemical,  physical,  and 
toxicological  properties  of  oils  and 
hazardous  substances  in  Great  Lakes 
waters.  Commenters  are  encouraged  to 
review  the  chemical,  biological  and 
economic  data  bases  contained  in 
Volume  n  of  die  NRDAM/CME 
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technical  document  when  considering 
the  types  of  data  that  may  be  pertinent 
to  a  type  A  procedure  for  the  Great 
Lakes  environment. 

The  Department  is  also  seeking  public 
comment  on:  (1)  The  need  for  further 
type  A  procedures;  (2)  the  environments 
and  natural  resources  of  concern:  and 
(3)  the  availability  of  technical 
information  and  data  necessary  to 
support  the  development  of  additional 
type  A  procedures.  These  three  areas  for 
comment  are  explained  in  greater  detail 
in  the  following  paragraphs. 

Over  the  past  several  years,  the 
Department  has  received  numerous 
general  comments  pointing  to  a  need  for 
the  development  q^^additional  type  A 
procedures  for  other  environments  and 
natural  resources.  Although  type  A 
procedures  are  intended  to  be  simple  to 
use,  the  development  of  such  procedures 
is  complex,  requiring  a  significant 
commitment  of  effort  by  the  Department. 
In  undertaking  the  commitment  to 
develop  additional  type  A  procedures 
for  other  environments  and  natural 
resources,  the  Department  wishes  to  be 
assured  that  such  an  effort  incorporates 
the  needs  expressed  by  tmd  is  of  benefit 
to  the  public.  This  is  of  particular 
concern  as  the  type  A  procedures 
developed  are  for  optional  use  by  the 
natural  resource  trustee.  Accordingly, 
the  Department  is  requesting  comment 
in  this  regard.  i 

The  Department  is  asking  for        | 
suggestions  as  to  other  environments 
and  natural  resources  for  which 
additional  type  A  procedures  may  be 
developed.  For  example,  it  may  be 
feasible  to  develop  type  A  procedures 
for  riverine  environments,  for  lake  or 
wetland  fresh  water  environments,  for 
ground  water  environments,  for  soil 
environments,  or  for  air  environments.  If 
the  Department  proceeds  with  the 
development  of  further  type  A 
procedures,  it  will  probably  utilize  an 
incremental  approach  to  the  time  and 
costs  involved.  Accordingly,  comments 
would  be  welcomed  about  which 
environments  and  natural  resources 
would  be  most  amenable  to  a  type  A 
procedure. 

The  development  of  efficient  and  cost- 
effective  type  A  procedures  is 
dependent  upon  the  availabiUty  of 
pertinent  data,  information,  and 
methodologies  upon  which  to  base  those 
procedures.  These  items  might  include, 
for  example,  the  chemical  and  physical 
properties  of  different  oils  and 
hazardous  substances,  natural  resource 
data  such  as  biological  populations  of 
concera  information  and  studies  on  the 
economic  values  of  different  resources, 
and  available  information  on  modeling 
pertinent  aspects  of  the  ecological 


systems  and  natural  resources.  It  may 
also  be  possible  to  develop  a  procedure 
to  interactively  link  or  couple  different 
environmental  type  A  procedures 
together  into  a  common  assessment 
procedure.  Commenters  should  address 
the  availability  of  such  data, 
information,  and  methodologies,  and, 
where  possible,  should  forward  this 
data  and  information  to  the  address 
given  at  the  front  of  this  Notice. 

While  evaluating  the  information 
received,  the  Department  will  proceed 
with  the  development  of  a  type  A 
procedure  for  the  Great  Lakes 
environment. 

Dated:  May  27, 1988. 

Bruce  Blanchaid. 

Director,  Office  of  Environmental  Project 
Review. 

(FR  Doc.  88-12348  Filed  6-1-88;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  1  and  25 

[CC  Docket  No.  8S-245;  RM-4013;  FCC  8«- 
169] 

Allocation  Method  for  Unrouted  Shlp- 
to-Overseas  INMARSAT  Telex  Traffic 

aoency:  Federal  Communications 
Commission. 

AcnoM:  Proposed  rule. 

summary:  This  Notice  of  Proposed 
Rulemaking  (NPRM)  proposes  the 
adoption  of  a  new  mechanism  for  the 
allocation  of  ship-to-overseas  telex 
traffic  transmitted  over  the  facilities  of 
the  International  Maritime  Satellite 
Organization  (INMARSAT].  Currendy, 
ship-to-overseas  telex  messages  that  are 
not  designated  for  transmission  by  a 
particular  U.S.  carrier  are  allocated 
equally  among  U.S.  carriers  that  have  an 
interconnection  agreement  with  the 
Communications  Satellite  Corporation 
(Comsat).  The  NPRM  proposes  to 
replace  diis  equal,  rotation  allocation 
method  with  a  proportionate-return 
mechanism.  Under  this  scheme,  the 
amount  of  telex  traffic  allocated  to  a 
carrier  would  be  dependent  upon  the 
volume  of  INMARSAT  traffic  the  carrier 
delivered  from  overseas  points  to  ships 
at  sea.  The  Commission  tentatively 
concluded  that  a  proportionate-return 
allocation  method  based  on  the  volume 
of  overseas-to-ship  INMARSAT  traffic  a 
carrier  generates  would  create  a  more 
fair  allocation  environment  and  reward 
those  carriers  that  develop  the  maritime 
telex  market. 


DATES:  Interested  parties  may  file 
comments  on  or  before  July  11, 1988,  and 
reply  comments  by  July  26, 1988. 

ADORESt:  Federal  Communications 
Commission,  1919  M  Street,  NW., 
Washington,  DC  20554. 

FOR  FURTHER  INFORMATKMI  CONTACT: 

Cheryl  Sarreals,  International  Facilities 
Division,  Common  Carrier  Bureau,  (202) 
632-7834. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  NPRM  in 
Common  Carrier  Docket  No.  88-245, 
FCC  88-169.  RM  No.  6013  adopted  May 
9, 1988,  and  released  May  20, 1988. 
The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  business  hours  in  the 
FCC  Dockets  Branch  (Room  230),  1919  M 
Street,  NW..  Washington,  DC.  The 
complete  test  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy- contractor.  International 
Transcription  Service,  (202)  857-3800, 
2100  M.  Street,  NW..  Suite  140, 
Washington,  DC  20037. 

Summary  of  NPRM 

1.  MCI  Communications  Corporations 
(MCI)  filed  a  petition  for  rulemaking 
requesting  that  the  Commission  adopt  a 
new  mechanism  for  the  allocation  of 
unrouted  ship-to-oveseas  telex  traffic 
transmitted  over  the  facilities  of  the 
INMARSAT.  In  a  1979  Memorandum 
Opinion  and  Order,  71  F.C.C.  2d  1069, 
the  Commission  determined  that  the 
shipboard  originator  of  a  ship-to- 
overseas  telex  message  should  have 
unrestricted  choice  of  the  U.S.  carrier 
that  will  transmit  its  message  to  an 
overseas  point.  In  those  situations 
where  the  customer  did  not  choose  a 
carrier,  we  directed  Comsat,  the  entity 
responsible  interconnecting  contracting 
U.S.  service  providers  with  the 
INMARSAT  system,  to  handle  unrouted 
traffic  "in  a  nondiscriminatory  fashion." 
As  a  result,  Comsat  began  allocating 
telex  transit  minutes  among 
participating  carriers  on  a  rotating  basis, 
with  each  entity  receiving  an  equal 
share  of  the  unrouted  traffic.  At  that 
time,  we  concluded  that  there  was  not 
enough  unrouted  telex  traffic  to  justify 
the  imposition  of  a  routing  mechanism. 
We  stated,  however,  that  we  would 
consider  initiating  a  rulemaking  to 
determine  the  best  allocation  method  if 
a  significant  amount  of  traffic 
materialized  in  the  future. 

2.  Under  the  approach  proposed  by 
MCI,  the  amount  of  unrouted  ship-to- 
overseas  traffic  allocated  to  a  carrier 
would  be  dependent  upon  the  volume  of 
INMARSAT  traffic  the  carrier  delivered 
from  overseas  points  to  ships  at  sea. 
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MCI  argued  that  the  rptational  method 
creates  httle  incentive  for  carriers  to 
develop  the  market  for  INMARSAT 
telex  or  to  keep  prices  low. 

3.  Under  the  present  system, 
shipboard  customers  originating  ship-to- 
overseas  telex  messages  have  the  ability 
to  choose  among  United  States  carriers 
on  the  basis  of  competitive  situations. 
However,  approximately  96  per  cent  of 
this  traffic  is  currently  unrouted. 
Shipboard  originators  of  ship-to- 
overseas  telex  messages  are  not  availing 
themselves  of  the  choice  among 
competing  United  States  carriers. 
Therefore,  we  conclude  that  the  present 
voliune  of  unrouted  ship-to-overseas 
telex  traffic  is  sufficient  to  warrant 
institution  of  a  rulemaking  proceeding  to 
determine  an  allocation  method  for 
future  distribution  of  traffic  among 
carriers  interconnecting  with  Comsat. 
We  note  that  the  concern  we  expressed 
in  1979  over  the  possible  additional 
operational  and  administrative  costs 
which  might  stem  from  the 
implementation  of  a  Commission 
imposed  traffic  allocation  method  has 
been  ameliorated  somewhat  by 
Comsat's  desire  to  rid  itself  of  the 
operational  complexity,  transactional 
costs  and  unnecessary  administcative 
burdens  of  the  existing  rotational  traffic 
allocation  mechanism. 

4.  We  tentatively  conclude  that  in  the 
future,  unrouted  ship-to-overseas  telex 
traffic  transiting  the  United  States  and 
handled  via  INMARSAT  space  segment 
should  be  distributed  among 
participating  carriers  in  proportion  to 
the  volume  of  overseas-to-ship 
INMARSAT  telex  traffic  each  carrier 
handles.  Adoption  of  MCI's  proposal, 
would  make  each  carrier's  competitive 
success  in  the  marketplace  a  major 
factor  in  the  determination  of  the 
volume  of  unrouted  ship-to-overseas 
telex  traffic  each  carrier  would  receive. 
Distribution  of  unrouted  ship-to- 
overseas  telex  traffic  in  this  manner  will 
reward  the  carriers'  success  in  the 
marketplace  and,  therefore,  will  provide 
an  incentive  for  the  carriers  to  increase 
their  competitive  efforts.  Such  a  result  is 
consistent  with  our  procompetitive 
policy. 

5.  We  also  seek  comment  on  whether 
the  distribution  of  unrouted  ship-to- 
overseas  telex  traffic  should  be  in 
proportion  to  the  total  amount  of  ship- 
to-shore  telex  traffic  handled  by  each 
participating  carrier.  Total  ship-to-shore 
telex  ti-affic  would  include  U.S. 
originating-to-ship  telex  traffic  as  well 
as  overseas-to-ship  telex  traffic 
transiting  the  United  States.  In  order  to 
facilitate  our  consideration  of  this  issue, 
we  request  that  Comsat  provide  in  its 
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comments  the  volume  of  U.S.  originated- 
to-ship  telex  traffic  for  the  same  periods 
and  in  the  same  format  and  detail  as  it 
provided  in  its  ship-to-overseas  traffic 
statement  submitted  in  support  of  MCI's 
petition. 

6.  We  request  further,  that  parties 
indicate  whether  there  is  any  other 
unrouted  telex  tnfRc  handled  by  United 
States  carriers  via  the  INMARSAT 
system.  If  such  traffic  exists,  we  request 
that  parties  address  the  question  of 
whether  such  unrouted  traffic  also 
should  be  distributed  on  a  proportionate 
basis.  Finally,  we  request  parties  that 
address  the  question  of  how  ofien  the 
share  of  unrouted  ship-to-overseas  telex 
traffic  of  each  participating  carrier 
should  be  recalculated. 

7.  The  action  herein  has  been 
analyzed  with  respect  to  the  Paperwork 
Reduction  Act  of  1980,  20  U.S.C.  1221- 
1223,  and  found  to  impose  no  new  or 
modified  information  collection 
requirements  on  the  public. 

8.  We  have  determined  that  section 
605  of  the  Regulatory  Flexibility  Act  of 
1980,  5  U.S.C.  605,  does  not  apply  to  this 
rulemaking  proceeding  because  if 
promulgated  it  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entites. 

Ordering  Clauses 

9.  Accordingly,  It  Is  Ordered  that  a 
rulemaking  proceeding  on  the  captioned 
matter  is  instituted  under  section  4(i) 
and  303(r)  of  the  Communications  Act  of 
1934.  as  amended,  section  504  of  the 
Interational  Maritime  Satellite 
Telecommunications  Act,  47  U.S.C. 
752(b)(6).  section  553  of  the 
Administrative  Procedure  Act.  5  U.S.C. 
553,  and  S§  1.407  and  1.411  of  the 
Commission's  rules,  47  CFR  1.407  and 
1.411,  to  determine  the  appropriate 
mechanism  for  allocating  unrouted 
INMARSAT  telex  ti-affic  among 
interconnecting  U.S.  carriers. 

10.  It  Is  Further  Ordered  that,  pursuant 
to  S  1'415  of  the  Commission's  Rules, 
interested  parties  may  file  conmients  on 
the  matter  raised  in  this  notice  by  July 
11. 1988.  and  reply  comments  by  July  26, 
1988.  In  accordance  with  the  provisions 
of  S  1.419  of  the  Commission's  Rules,  47 
CFR  1.419,  an  original  and  five  copies  of 
all  statements,  briefs,  comments  and 
reply  comments  shall  be  filed  with  the 
Secretary,  Federal  Communications 
Commission,  1919  M  Sti«et,  NW., 
Washington.  DC  20554.  All  such  filings 
will  be  available  for  public  inspection  in 
the  docket  reference  room  at  the 
Commission's  Washington,  DC  offices. 
All  relevant  and  timely  comments  wiU 
be  considered  by  the  Commission  before 
final  action  is  taken  in  this  proceeding. 
In  reaching  its  decision,  the  Commission 


may  take  into  consideration  ideas  and 
information  not  contained  in  comments, 
provided  that  such  information  or  a 
writing  indicating  its  nature  and/or 
source  is  placed  in  the  public  file,  or  ia 
otherwise  publicly  avadable,  and 
provided  that  the  Commission's  reliance 
on  such  information  is  noted  in  the 
Order. 

11.  It  Is  Further  Ordered  that  the 
Secretary  of  the  Commission  shall  cause 
a  summary  of  this  Notice  of  Proposed 
Rulemaking  to  be  pubUshed  in  the 
Federal  Register. 

Federal  Communications  CommiMion. 

H.  Walker  Feaster  m. 

Acting  Secretary. 

[FR  Doc.  88-12388  Filed  8-1-88;  8:45  am] 

MLLINQ  COOE  (ria-Ot-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

49  CFR  Parts  383, 391,  and  392 

[FHWA  Docket  No.  MC-128] 
RIN  212S-AB79 

Blood  Alcohol  Concentration  Level  for 
Commercial  Motor  Vehicle  Drivers; 
Correction  of  Proposed  Rule 
Preamble;  Pul>llc  Information  Forums 

aoency:  Federal  Highway 
Adminish-ation  (FHWA).  DOT. 
action:  Correction  of  preamble  to  notice 
of  proposed  rulemaking;  public 
information  forums. 

SUMMARY:  This  document  corrects  a 
statement  made  in  the  preamble  to  the 
notice  of  proposed  rulemaking  which 
defines  0.04  percent  as  the  blood  alcohol 
concentration  (BAC)  level  at  or  above 
which  a  commercial  motor  vehicle 
(CMV)  operator  would  be  disqualified 
from  operating  a  CMV.  This  action  is 
necessary  to  correct  an  error  in  the 
description  of  State  laws.  Also,  this 
document  announces  two  public  forums 
to  soUcit  comments  from  interested 
persons  on  proposed  revisions  ^o 
§S  383.5,  383.51,  391.15.  391.3  and  292.5  of 
the  Federal  Motor  Carrier  Safety 
Regulations  (FMCSRs)  that  respond  to 
the  Commercial  Motor  Vehicle  Safety 
Act  of  1986  (the  Act).  The  revisions 
would  define  0.04  percent  as  the  blood 
alcohol  concentration  (BAC)  level  at  or 
above  which  a  commercial  motor 
vehicle  (CMV)  operator  would  be 
disqualified  from  operating  a  CMV 
under  Section  12008  of  the  Act.  The 
proposal  would  also  require  CMV 
operators  with  any  measured  positive 
BAC  to  be  placed  out-of-service  for  a  24- 
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hour  period  in  accordance  with  Section 
392.5  of  the  FMCSRs.  Sections  12009  and 
12011  of  the  Act  require  States  to  adopt 
the  final  sanctions  prescribed  by  the 
FHWA  for  CMV  operators  in  order  to 
avoid  a  withholdiilj  of  Federal-aid 
highway  funds. 

DATES:  The  correction  to  the  preamb! 
effective  ]une  2, 1988.  See 
Supplementary  Information  for  public 
forum  dates. 

ADDRESSES:  See  Supplementary 

Information. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  John  Viner.  Office  of  Safety  and 
Traffic  Operations,  Research  and 
Development,  (703)  285-2419,  Ms.  Jill  L 
Hochman,  Office  of  Motor  Carriers, 
(202)  366-4001.  or  Mr.  Thomas  P.  Holian. 
Office  of  the  Chief  Counsel,  (202)  366- 
1350,  Federal  Highway  Administration, 
400  Seventh  Sti-eet,  SW..  Washington. 
DC  20590.  Office  hours  are  from  7:45 
a.m.  to  4:25  p.m.  ET,  Monday  through 
Friday. 


\ 


SUPPLEMENTARY  INFORMATION:  On 

October  27. 1986,  the  Commercial  Motor 
Vehicle  Safety  Act  of  1988  (the  Act) 
(Pub.  L  99-570,  Title  XII.  100  Stat.  3207, 
3207-170)  was  signed  into  law  by  the 
President. 

The  following  correction  is  made  in 
the  preamble  that  appeared  at  page 
16660  in  tiie  Federal  Register  of 
Tuesday,  May  10, 1988  (53  PR  16656)  in 
FR  Doc.  88-10482  under  the  subheading 
"State  Compliance"  at  the  end  of  the 
second  column:  The  sentences  that  read 
"All  States  have  illegal  per  se  laws  have 
with  BAC  limits  of  0.10  percent  or  lower, 
except  for  one.  This  State,  however,  has 
a  presumptive  law  with  a  BAC  level  of 
0.10."  are  revised  to  read,  "All  States 
have  illegal  per  se  or  presumptive  laws 
with  BAC  limits  of  0.10  percent  or 
lower." 

The  public  forums  will  be  held  at  10:00 
a.m.  (local  time)  in  the  following  * 

locations: 
Jtme  15 — ^Department  of  Transportation, 


Room  4234, 400  Seventh  Sti-eet,  SW.. 
Washington.  DC  20590 
June  21 — ^Denver  Federal  Center,  Lecture 
Hall  A— Building  25,  Lakewood, 
Colorado  80228 

Anyone  interested  in  discussing  the 
proposal  at  the  public  forums  should 
contact  James  Griffin  at  the  Federal 
Highway  Administration,  Office  of 
Motor  Carriers,  400  Seventh  Sb^et,  SW., 
Room  3404,  Washington,  DC  20590 
(telephone  202-366-2797). 

If  possible,  persons  making 
statements  at  the  pubUc  forums  should 
supply,  at  the  time  of  the  forum,  25 
copies  of  their  written  statements. 

(Title  XII  of  Pub.  L  99-570, 100  Stat.  3207-170: 
49  U.S.C.  3102;  49  U.S.C.  App.  2505:  49  C.F.  R. 
1.48) 

Issued  on:  May  31. 1988. 
Robert  E.  Fairis, 

Deputy  Administrator,  Federal  Highway 
Administration. 

[FR  Doc.  88-12518  Filed  8-1-88;  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  ttwt  are  applicable  to  the 
public.  Notices  of  hearings  and 
investigations,  committee  meetings,  agency 
decisions  and  rulings,  delegations  of 
autlKMity,  filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  this  section. 


ADMINISTRATIVE  CONFERENCE  OF 
THE  UNITED  STATES 

Committee  on  Governmental 
Processes;  Public  Meeting 

Pursuant  to  the  Federal  Advisory 
Committee  Act  (Pub.  L.  No.  92-463), 
notice  is  hereby  given  of  a  meeting  of 
the  Committee  on  Governmental 
Processes  of  the  Administrative 
Conference  of  the  United  States,  to  be 
held  at  11:00  a.m.  on  Thursday,  June  9, 
1988,  at  the  office  of  Covington  and 
Burling,  1201  Pennsylvania  Avenue  NW., 
Washington,  DC  (Conference  Room 
1214). 

The  Committee  will  meet  to  discuss  a 
study  by  Professor  Henry  H.  Perritt,  Jr., 
of  Villanova  University  School  of  Law, 
on  computer-aided  transmission  and 
handling  of  regulatory  documents. 

For  further  information  concerning 
this  meeting,  contact  David  Pritzker, 
Office  of  the  Chairman,  Administrative 
Conference  of  the  United  States,  2120  L 
Stieet  NW.,  Suite  500,  Washington,  DC. 
(Telephone:  202-254-7065). 

Attendance  is  open  to  the  interested 
public,  but  limited  to  the  space 
available.  Persons  wishing  to  attend 
should  notify  the  Office  of  the  Chairman 
at  least  one  day  in  advance.  The 
committee  chairman,  if  he  deems  it 
appropriate,  may  permit  members  of  the 
public  to  present  oral  statements  at  the 
meeting.  Any  member  of  the  public  may 
file  a  written  statement  with  the 
committee  before,  during,  or  after  the 
meeting.  Minutes  of  the  meeting  will  be 
available  on  request. 
Jeffrey  S.  LubbetS, 
Research  Director. 
May  27. 198a 

[FR  Doc.  88-12376  Filed  6-1-88;  8:45  am] 
BttUNO  COOE  tiio^i-li 


DEPARTMENT  OF  AGRICULTURE 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

May  27, 1988 

The  Department  of  Agriculture  has 
submitted  to  OMB  for  review  the 
following  proposals  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extensions,  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
collection;  (2)  Title  of  Che  information 
collection;  (3)  Form  number(8),  if 
applicable;  (4)  How  often  the 
information  is  requested;  (5)  Who  will 
be  required  or  asked  to  report;  (6)  An 
estimate  of  the  number  of  responses;  (7) 
An  estimate  of  the  total  niunber  of  hours 
needed  to  provide  the  information;  (8) 
An  indication  of  whether  section  3504(h) 
of  Pub.L  96-511  applies;  (9)  Name  and 
telephone  number  of  the  agency  contact 
person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from:  Department  Clearance  Officer, 
USDA,  OIRM,  Room  404-W  Admin. 
Bldg.,  Washington.  DC  20250  (202)  447- 
2118. 

Comments  on  any  of  the  items  Usted 
should  be  submitted  directly  to:  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503.  Attii:  Desk 
Officer  for  USDA. 

If  you  anticipate  commenting  on  a 
submission  but  find  that  preparation 
time  will  prevent  you  from  doing  so 
promptly,  you  should  advise  the  OMB 
Desk  Officer  of  your  intent  as  early  as 
possible. 

Extension 

•  Agricultural  Marketing  Service 
Marketing  Agreement  for  Vegetables 

Grown  in  Texas 
One-time  reporting 
Farms;  Businesses  or  other  for-profit; 

Federal  agencies  or  employees; 
Small  businesses  or  organizations;  110 

responses;  11  hours;  not  applicable 

under  3504(h) 


Virginia  M.  Olson  (202)  447-5057 
Donald  E.  Hulcher, 

Acting  Departmental  Clearance  Officer. 
[FR  Doc.  88-12439  Filed  6-1-88;  8:45  am] 
MUMQ  COOC  M10-01-M 

Offics  Of  International  Cooperation 
and  Development 

Cooperathre  Agreements;  Georgia 
Tech  University 

AOENCV:  Office  of  International 
Cooperation  and  Development  (OICD). 

action:  Notice  of  intent. 

Activity:  OICD  intends  to  enter  into  a 
Cooperative  Agreement  with  Georgia 
Tech  University  to  provide  partial 
support  funding  for  collaborative 
international  assignment  in  support  of 
agricultural  development  in  the 
Philippines. 

Authority:  Section  1458  of  the 
National  Agricultural  Research, 
Extension  and  Teaching  Policy  Act  of 
1977,  as  amended  (7  U.S.C.  3291),  and 
die  Food  Security  Act  of  1985  (Pub.  L 
99-198). 

OICD  announces  the  availability  of 
funds  in  fiscal  year  1988  (FY1988)  to 
enter  into  a  cooperative  agreement  with 
Georgia  Tech  University  to  collaborate 
in  international  agricultural 
development  in  the  PhiUppines.  The 
scope  of  the  effort  will  include  the 
participation  of  the  International 
Technology  Development  office  within 
the  Georgia  Institute  of  Technology.  It  is 
anticipated  that  Georgia  Tech  will  be 
able  to  assess  the  efficacy  of  certain 
experimental  methodologies  used  in 
agriculture  sector  analysis. 

Approximately  $22,000  will  be 
available  in  FY1988  to  Georgia  Tech  to 
conduct  collaborative  analysis  under  the 
auspices  of  the  Mission  of  the  Agency 
for  International  Development  in  the 
Phihppines. 

Assistance  will  be  provided  only  to 
the  Georgia  Tech,  which  is  contributing 
resources  arid  experience  to  conduct  the 
analyses.  Funds  provided  by  OICD  will 
be  used  to  supplement  costs  of  supplies, 
communications,  analyses,  a  technology 
specialist,  and  travel.  OICD  and 
USAID/Manila  will  provide  partial 
housing  support  in  the  Philippines.  The 
Ministry  of  Agriculture  in  Manila  will 
provide  access  to  data  and  liaison  with 
the  Philippines  agricultural  sector. 
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Based  on  the  above,  this  is  not  a 
formal  request  for  application.  Funds 
estimated  at  $22,000  will  be  available  in 
FY1988  to  support  this  work.  This 
uuutitutea  funds  believed  to  be        { 
sufficient  for  the  entire  cooperative 
effort  Funds  in  future  fiscal  years  will 
not  be  required. 

Inf  oimation  on  proposed  Agreement 
#58-319R-8-029  may  be  obtained  &x>m 
the  undersigned  at  the  following 
address:  USDA/OICD /Management 
Services  Branch,  Washington.  DC 
20250-4300. 
Nancy ).  Croft, 
ContractiBg  Officer. 

Date:  May  27, 198& 
[PR  Doc  88-12373  Filed  8-l-«8;  a-45  am] 
I  cose  a4i»«r-H 


DEPARTMENT  OF  COMMERCE 
Foreign  Trede  Zones  Boerd 
[DodmtNalS-n] 


Foreign-Trade  Zone  29,  LouievMe,  KX; 
AppH^Mon  for  Subzone  f or  HItacN 
and  Auto  Components  Plant, 
Harrodeburg,  KY;  Exteneion  of 
Comment  Period 

The  period  for  comments  on  die  above 
case,  involving  proposed  special- 
purpose  foreign-trade  subzone  status  for 
the  auto  compcments  manufacturing 
plant  of  Hitachi  Automotive  Products 
(USA).  Inc,  in  Harrodsburg,  Kentucky 
(53  FR 12051,  April  12. 1968,  is  extended 
to  June  28, 1988,  to  allow  interested 
parties  additional  time  to  comment  on 
the  proposal. 

Comments  in  writing  are  invited 
during  this  period.  Submissions  should 
include  5  copies.  The  pubtic  record  will 
be  available  at:  Office  of  the  Executive 
Secretary,  Foreign-Trade  Zones  Board, 
U.S.  Department  of  Conunerce,  Room 
1529, 14th  ft  Pennsylvania  Avenue  NW., 
Washington.  DC  2023a 

Dated:  May  28, 1968. 
lohn ).  Da  Voate,  |r.. 

Executive  Secretary. 

[FR  Doc  88-12409  Filed  6-1-88;  8:45  am]' 


Intemetionel  Trade  Adminlstralion 

(A-122-401]  I 

Red  Raapberrtee  From  Canada;  Final 
ResuNs  of  Antidumping  Duty 
Administrative  Review 

AOCNCV:  International  Trade 
Administration,  fanport  Administration, 
Commerce. 


action:  Notice  of  final  results  of 
antidumping  duty  administrative  review. 

summary:  On  January  25, 1988,  the 
Department  of  Commerce  published  the 
preliminary  results  of  its  administrative 
review  of  the  antidumping  duty  order  oq 
red  raspberries  from  Canada.  The 
review  covers  Aree  processors/ 
exporters  of  this  merchandise  covered 
by  the  order  and  the  period  December 
18, 1984  through  May  31. 1986. 

We  gave  interested  parties  an 
opportunity  to  comment  on  our 
preliminary  results.  We  received 
comments  from  the  petitioner  and  the 
respondents.  Based  on  our  analysis  of 
the  comments  received,  the  fined  results 
of  review  are  changed  from  those 
presented  in  the  preliminary  results  with 
respect  to  Mukhtiar  ft  Sons  Packers,  Ltd. 
and  Clearbrook  Packers,  Inc.  and  are 
unchanged  with  respect  to  Jesse 
Processing.  Ltd. 

EFFCCnVE  DATE  June  2, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dionne  C.  Calloway  or  David  P.  Mueller, 
Office  of  Compliance,  International 
Trade  Administration.  U.S.  Department 
of  Commerce,  Washington,  DC  20230; 
telephone:  (202)  377-1130/2923. 

SUeFLEMENTARY  information: 

Background 

On  January  25, 1988,  the  Department 
of  Conmierce  ("the  Department") 
published  in  the  Federal  RagistBr  (53  FR 
1934)  the  preliminary  results  of  its 
administrative  review  of  the 
antidumping  duty  order  on  red 
raspberries  from  Canada  (50  FR  26019, 
June  24, 1985).  We  have  now  completed 
the  administrative  review  in  accordance 
with  section  751  of  the  Tariff  Act  of  1930 
("the  Tariff  Act"). 

Scope  of  die  Review 

Imports  covered  by  the  review  are 
shipments  of  fresh  and  frt>zen  red 
raspberries  packed  in  bulk  containers 
and  suitable  for  further  processing. 
Fresh  raspberries  are  currently 
classified  under  item  numbers  146.5400 
and  146.5600  of  the  Tariff  Schedules  of 
the  United  States  Annotated  (TSUSA), 
and  frozen  raspberries  under  item 
number  146.7400  of  die  TSUSA.  These 
products  are  currently  classifiable  imder 
Harmonized  System  item  numbers 
0810.20.90, 0610.20.10  and  0811.20.20. 

The  review  covers  three  processors/ 
exporters  of  fresh  and  frozen  red 
raspberries  to  the  United  States,  Jesse 
Processing.  Ltd.  ("Jesse").  Mukhtiar  ft 
Sons,  Ltd.  ("MftS"),  Clearbrook  Padcers, 
Inc.  (Clearbrook").  and  the  period 
December  18, 1984  through  May  31, 1986. 

I 


Analysis  of  Comments  Raorived 

We  invited  interested  pafties  to 
comment  on  the  preliminary  results.  We 
received  comments  from  the  petitioners 
and  the  respondents. 

Comment  1:  The  respondents  argue 
that  the  Department  failed  to  make  a 
distinction  between  juice  stock 
raspberries  and  |am  stock  ras{d>erries. 
Differences  in  production  of  the  two 
grades  result  in  different  costs  of 
production.  Therefore,  in  determining 
whether  there  are  sales  below  cost,  die 
price  of  juice  (or  jam)  stock  should  only 
be  compared  with  the  cost  to  produce 
juice  (or  jam)  stock. 

Department's  Position:  We  disagree. 
We  consider  the  claim  to  be  untimely. 
Moreover,  the  respondents'  assertion 
that  no  processing  costs  are  associated 
with  juice  stock  berries  is 
unsubstantiated.  Therefore,  we  have  not 
calciilated  separate  costs  of  production 
for  the  two  types  of  berries. 

The  respondents  first  raised  this 
argument  in  their  prehearing  brief.  The 
Department  cannot  now  adjust  for 
differences  in  physical  characteristics 
which  respondents  did  not  claim  prior  to 
the  preliminary  determination. 

The  above  notwithstanding,  the 
respondents'  request  that  we  recognize 
cost  differences  between  juice  stock  and 
jam  stock  raspberries  is 
unsubstantiated.  In  calculating  the  cost 
of  production,  the  Department  cannot 
accept,  without  evidence,  that  the  bulk 
of  processing  costs  is  associated  with 
the  production  of  jam  stock  raspberries 
rather  than  juice  stock  raspberries.  Our 
decision  is  consistent  with  the  Court  of 
International  Trade's  remand  which 
stated  that  "Without  evidence  indicating 
that  cost  of  production  was  affected  by 
a  cost  distinction  allocated  between  the 
two  grades  of  raspberries  at  the  grower 
level,  the  court  cannot  conclude  that  the 
ITA  did  not  act  in  accordance  with  law 
by  comparing  that  cost  of  production 
with  the  average  price  Jesse  received  on 
home  maiket  sales  of  the  lower-grade 
berries."  Washington  Red  Raspberry 
Commission  v.  United  States,  Slip  Op. 
87-74  at  5  (June  26, 1987).  However, 
where  possfble,  we  have  compared 
prices  of  juice  (jam)  stock  to  juice  (jam) 
stock  as  explained  in  the  response  to 
comment  3. 

Comment  2:  The  respondents  assert 
that  income  related  to  a  processor's  or 
farm's  raspberry  growringttr  processing 
operations  should  be  used  to  offset 
expenses.  They  maintain  that  during  the 
fair  value  investigation  it  was  decided 
that  offsetting  expenses  with  income 
obtained  from  such  activities  as  rentals 
and  sales  of  buildings,  equipment  and 
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packing  materials  used  in  raspberry 
operations  was  allowed.  The 
respondents  also  assert  that  income  to  a 
farm  frt>m  crop  insurance  was 
specifically  used  to  offset  expenses. 

Department's  Position:  We  disagree. 
Since  the  respondents  failed  to 
demonstrate  how  income  from  crop 
insurance  as  well  as  other  sources  of 
income  were  direcUy  related  to 
raspberry  production,  as  distinguished 
from  strawberry  or  blueberry 
production,  we  did  not  allow  this  offset 
nor  any  others  that  were  not 
substantiated.  It  is  the  Department's 
policy  to  place  the  burden  on  the 
respondent  to  tie  income  and  expenses 
to  the  production  of  the  particular 
commodity  under  review.  The 
respondent  should  also  detail  with 
clarity  and  specificity  the  exact  nature 
of  the  offset  claimed. 

During  the  fair  value  investigation; 
income  from  the  Farm  Insurance  Income 
Program  (FOP)  and  government  wage 
rebate  benefits  were  included  as  offsets 
to  cost  since  these  benefits  were  direcUy 
attributable  to  raspberry  production  at 
that  time.  In  contrast,  the  Department 
excluded  other  income  which  was  not 
considered  direcUy  related  to  raspberry 
production,  such  as  income  from  the 
sale  of  fertilizer  and  chemicals  and 
income  frt>m  property  rentals  (50  FR 
19769,  May  10. 1985). 

Comment  3:  Clearbrook  maintains 
that  the  Department  erred  in  comparing 
one  August  1985  U.S.  sale  of  juice  stock 
raspbenries  with  a  monthly  weighted 
average  price  of  jam  stock  raspberries  in 
the  home  market.  Clearbrook  argues 
that  the  Department  should  either  make 
an  adjustment  for  physical  differences 
or  alternatively,  using  the  "90  back,  60 
forward"  rule,  compare  the  August  1985 
U.S.  sale  to  a  September  1985  home 
market  sale  of  juice  berries. 

Department's  Position:  We  agree. 
Where  possible,  the  Department  has 
compared  U.S.  sales  of  juice  stock 
raspberries  with  such  berries  in  the 
home  market.  To  determine 
contemporaneous  sales  in  the  home 
market,  the  "90  days  back.  60  days 
forward"  rule  was  used.  For  Clearbrook. 
the  Department  compared  the  August 
1985  U.S.  sale  of  juice  stock  raspberries 
with  a  September  1985  home  market 
sale  of  juice  stock  raspberries. 

Comment  4:  Jesse  argues  that  the 
Department  committed  an  error  in 
methodology  when  it  did  not  compare 
Jesse's  November  1985  juice  stock  sale 
in  the  U.S.  with  a  September  1985  juice 
stock  sale  in  the  home  market. 
Alternatively,  Jesse  maintains  that  if  a 
weighted  average  of  sales  frt>m  one  crop 
year  were  used,  an  average  of  Jesse's 
August  and  September  Juice  stock  sales 


could  have  been  used  for  the  home 
market  comparisoiL 

Department's  Position:  We  disagree. 
The  Department  did  not  compare  Jesse's 
November  1985  juice  stock  sale  in  the 
U.S.  with  the  September  1985  juice  stock 
sale  in  the  home  market  because  the 
September  sale's  price  fell  below  the 
cost  of  production  and  was  therefore 
disregarded.  Since  there  were  no 
contemporaneous  above-cost  sales, 
foreign  market  value  for  the  November 
1985  sale  was  based  on  constructed 
value.  Moreover,  the  Department  did  not 
compare  the  November  1985  sale  to  a 
wei^ted  average  of  sales  from  a 
particular  crop  year  since  all  home 
market  weighted  averages  are 
calculated  on  a  monthly,  not  on  a  yearly 
basis,  which  is  the  Department's  normal 
methodology  in  administrative  reviews. 

Comment  5:  Jesse  contends  that  the 
Department  made  an  error  in 
computation  when  calculating  the  cost 
of  production.  Packing  cost  should  not 
have  been  added  to  cultivation  and 
harvesting  costs  for  Jesse  Farms  and 
then  added  a  second  time  to  processing 
costs  for  the  processor. 

Department's  Position:  We  agree. 
Packaging  costs,  since  they  are  a  part  of 
processing  costs,  should  only  have  been 
added  to  die  processor's  cost  of 
production  and  not  to  that  of  the  farm. 
Therefore,  we  reduced  our  cost  of 
production  figure  by  thedouble-counted 
amount  Despite  this  correction,  the 
result  was  that  there  was  no  change  in 
the  original  weighted-average  margin 
computed  for  Jesse.  The  sales  that  fell 
below  the  cost  of  production  figure  as 
the  Department  calculated  it  initially, 
still  faU  below  the  revised  cost  of 
production  figure.  These  sales  were 
again  disregarded  in  our  analysis  as 
only  sales  above  cost  were  used  to 
determine  the  foreign  market  for  red 
raspberries. 

Comment  &•  Jesse  argues  that  the 
Department  erred  when  it  failed  to  use 
costs  incurred  in  1984  for  sales  made 
before  July  1985.  Since  raspberries  are 
harvested  during  the  month  of  July,  any 
sales  made  before  July  are  of  berries 
harvested  the  previous  year.  Jesse 
maintains  that  in  comparing  cost  of 
production  with  home  market  sales 
prices,  care  must  be  taken  to  compare 
costs  to  produce  1964  berries  with  prices 
received  f6r  1984  berries. 

Department's  Position:  The 
Department  cannot  analyze  information 
which  is  not  on  the  record  prior  to  the 
preliminary  determination.  Jesse  did  not 
provide  any  information  detailing  the 
cost  of  production  berries  sold  before 
July  1985,  until  it  filed  its  brief,  after  the 
preliminary  determination.  The 
Department  therefore,  utilized  the  cost 


data  Jesse  provided  in  its  questionnaire 
response  as  the  best  available 
information. 

Comment  7:  Jesse  maintains  that  in 
the  case  of  its  exporter's  sale  price 
sales,  the  Department  should  deduct 
home  market  selling  expenses  to 
compute  foreign  market  value  since 
selling  expenses  were  deducted  from 
U.S.  prices. 

Department's  Position:  We  agree.  The 
Department  did  deduct  home  market 
selling  expenses  in  its  computation  of 
foreign  market  value. 

Comment  &■  M&S  argues  that  the 
Department  erred  when  it  failed  to 
adjust  constructed  value  for  differences 
in  circumstances  of  sale.  Since  the 
Department  deducted  credit  and  selling 
expenses  from  certain  U.S.  sales,  credit 
and  selling  expenses  should  also  have 
been  deducted  from  the  constructed 
value  when  the  sales  were  compared. 

Department's  Position:  We  agree.  The 
Department  has  adjusted  the 
constructed  value  for  a  portion  of 
finance  expenses  attributable  to  costs  of 
providing  credit  to  purchasers  and  for 
cold  storage  fees. 

Comment  9:  The  respondents  argue 
that  the  "10%-W%"  rrde  is  inappropriate 
in  this  case  and  that  a  rule  designating 
that  50%  of  below-cost  sales  be  the 
benchmark  for  disregarding  those  sales 
is  more  appropriate.  They  maintain  that 
in  the  case  of  red  raspberries,  which  are 
a  perishable  agricultural  product  the 
Department  should  not  have  assumed 
that  a  producer  who  sells  his  product 
below  the  cost  of  production  caimot 
recoup  his  costs  in  a  reasonable  period 
of  time  in  the  normal  course  of  trade. 

Department's  Position:  We  disagree. 
When  producers  lack  the  abiUty  to 
control  output  at  least  in  the  short-term 
because  they  cannot  store  their 
production,  the  Department  has 
disregarded  below-cost  home  market 
sales  when  such  sales  constituted  50%  of 
more  of  a  grower's  total  sales  of  the 
produce  under  consideration.  In  the  red 
raspberry  market  in  contrast  to  markets 
for  fresh  vegetables,  fall-harvested 
white  potatoes,  or  fresh  cut  flowers 
where  the  50%  rule  was  used, 
processors/growers  do  have  the  abihty 
to  and  often  do  control  the  sale  of  their 
output  at  least  in  the  short-term,  by 
storing  their  output  in  a  frozen  state. 
Therefore,  the  Department  used  10%  in 
lieu  of  50%  as  the  benchmark  for 
determining  if  below-cost  sales  were  in 
substantial  quantities. 

The  respondents  submitted  sales  and 
*cost  data  for  the  period  of  review.  Since 
agricultural  costs  depend  on  yields  and 
since  future  yields  are  unpredictable 
because  they  depend  on  unforeseeable 
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variable*  micfa  as  weather  and  disease, 
recovery  of  costs  over  time  is 
unpredictable.  Moreover,  since  these 
costs  are  associated  only  with 
production  during  die  crop  year,  rather 
than  being  incnrred  for  the  benefit  of 
future  years*  production,  they  should  be 
recovered  during  the  current  crop  year. 

Commatt  10:  The  petitioners  contend 
that  the  Department  may  not  disregard 
the  actual  prices  that  Jesse  and  M&S 
paid  to  their  related  growers  for 
raspbories  because  the  Department  is 
bound  by  the  holding  of  the  Court  of 
International  Trade  ("CXr*)  in        i 
Woshingtoa  Red  Raspberry  \ 

Comaisiaoa  v.  United  States,  657  P. 
Supp.  537  (Crr  1987). 

Dqpartment's  Position:  We  disagree. 
In  Washington  Red  Raspberry 
Commission,  the  Department  explained 
that  it  could  not  use  the  transaction 
prices  paid  by  Jesse  and  M&S  because 
these  processors  had  no  sales  firomi  . 
unrelated  growers  to  use  as  a 
benchmark  for  market  prices.  The  Court 
did  not  dispute  the  Department's  legal 
reasoning:  it  merely  decided  that  the 
record  showed  there  were  transactions 
between  unrelated  parties  with  which  to 
compare  the  prices  Jesse  and  M&S  paid 
to  their  related  growers.    . 

The  Department  has  since  I 

reconsidered  its  approach  to  cost  of 
production,  however,  and  has 
determined  that  it  makes  more  sense 
from  an  economic  standpoint  to  use 
related  parties'  costs  instead  of  transfer 
prices.  First,  pricing  between  related 
parties  may  be  an  taitemal  decision  not 
dictated  by  market  forces.  Second,  such 
prices,  if  ftey  do  reflect  maricet  values, 
could  include  profit  which  should 
accrue,  at  least  in  part  to  the  related 
purchaser  who  produces  the  end 
product.  Thus,  using  the  growers'  cost 
insures  that  profits  are  not  included  in 
the  cost  of  production. 

There  is  nothing  in  the  statute  that 
precludes  this  methodology.  The  law 
does  not  mandate  testing  related  party 
prices  agamst  maricet  prices  when  the 
Department  calculates  cost  of 
production,  in  contrast  to  the  statutmy 
requirements  for  constructed  value 
calculations.  Compare  19  U.S.C.  1677(b) 
and  19  U.S.C.  1677b(e).  Contrary  to  the 
petitioners'  argument  this  issue  has  not 
been  finally  decided  by  any  court  and 
the  Department  is  not  bound  by  the 
cited  decision. 

Comment  11:  The  petitioners  assert 
that  the  Department  is  bound  by  the 
dTs  holding  that  the  drums  and  pails  in 
which  the  raspberries  are  contained  are 
an  integral  pairt  ef  the  product  and  must 
be  ndiided  in  the  cost  of  raspberries. 

Departmait's  Position:  The 

Department  has  appealed  the  CTTs 


decision  with  respect  to  the  treatment  of 
pails  and  drums.  The  Departmoit  does 
not  consider  container  costs  to  be  costs 
of  materials  under  section  773(eMl)(A) 
of  the  Act  as  seeds,  water,  and  fertilizer 
would  be.  Radwr,  the  Department 
considers  costs  of  pails  and  drums  to  be 
costs  of  packing  the  raspberries  for 
shipment  to  tiM  United  States  under 
section  77S(eMl)(c)  of  the  Act  Until  the 
Court  of  Appeals  decides  this  issue,  die 
Department  is  not  following  the  CTT 
ruling. 

Final  Results  of  Review 

Based  on  our  analjrsis  of  die 
comments  received,  the  final  results  of 
review  are  changed  bom  those 
presented  in  the  preliminary  results  of 
review  for  MftS  and  Clearbrook  and 
remain  undianged  for  Jesse.  We 
determine  that  the  following  margins 
exist  for  the  period  December  18, 1984 
through  May  31, 1988. 


ppoomof/flKpoftv 

TfwQmKr 
flMfQIn 

(paicini) 

MukMv  A  Sons  Padws,  tK>..~ 
Ctesrtjfoofc  Packara,  Inc 

7.66 
.002 

The  Department  will  instruct  the 
Customs  Service  to  assess  antidumping 
duties  on  all  appropriate  entries. 
Individual  differences  between  United 
States  prices  and  foreign  market  value 
may  vary  from  the  percentages  stated 
above.  "Ihe  Department  will  issue 
appraisement  instructions  on  each 
exporter  directly  to  die  Customs  Service. 

Further,  as  provided  for  in  section 
751(a)(1)  of  the  Tariff  Act  a  cash  deposit 
of  estimated  antidumping  duties  based 
on  the  above  margins  shall  be  required 
for  these  firms.  Since  the  margins  for 
M&S  and  Clearbrook  are  less  than  0.5 
percent  and,  therefore,  de  minimis  for 
cash  deposit  purposes,  the  Department 
shall  not  require  a  cash  deposit  for  these 
firms. 

For  any  shipments  from  the  remaining 
known  processors  and/ or  exporters  not 
covered  by  this  review,  the  cash  deposit 
will  oontinne  to  be  at  the  rate  published 
in  the  anttdumping  duty  order  for  each 
of  diose  firms  (50  FR  26019,  June  24, 
1985).  For  any  future  entries  of  this 
merchandise  from  a  new  exporter  not 
covered  in  this  or  prior  adminiatrative 
reviews,  whose  fint  shipments  of  red 
raspberries  occoned  after  May  31, 1986, 
and  who  is  unrelated  to  any  reviewed 
firm  or  any  previoosly  reviewed  firm,  a 
cash  deposit  of  7.6S  percent  shall  be 
required. 


These  depoait  reqniieoienta  are 
effective  for  all  shipments  of  Canadian 
fresh  or  froaen  red  raafrfwrties  entered, 
or  withdrawn  from  wuehouse.  for 
consumption  on  or  after  the  date  of 
publication  of  this  notice  and  shall 
remain  in  effect  until  publication  of  the 
final  resuhs  of  the  next  administrative 
review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  die  Tariff  Act  (19  U.S.a  1675(aHl)) 
and  §  353.53a  of  the  Commnce 
Regulations  (19  CFR  353.53a). 
(ossph  A.  Spsliini, 

Acting  Auiatant  Secretary  for  Import 
AdininistTatiott. 

Date:  May  28. 1968. 
(FR  Doc  88-12410  Filad  8-1-88: 8:45  am] 


AppHcaUont  for  Duty-Froo  Entry  of 
Sctantlfic  liwtninMnts;  Univoratty  of 
CaUfomia.ataL 

Pursuant  to  section  e(c)  of  the 
Educational,  Scientific  and  Cultural 
Material's  Importation  Act  of  1966  (Pub. 
L  89-651;  80  Stat  897;  15  CFR  Part  301), 
we  invite  comments  on  the  question  of 
whether  instruments  of  equivalent 
scientific  value,  for  the  purposes  for 
which  the  instruments  shown  below  are 
intended  to  be  used,  are  being 
manufactured  in  the  United  Stetes. 
Conmento  must  comply  with  {  301.5(a) 
(3)  and  (4)  of  the  regulations  and  be  filed 
within  20  days  with  the  Stetutory  Import 
Programs  Staff,  U.S.  Department  of 
Commerce,  Washington,  DC  20230. 
Applications  may  be  examined  between 
8:30  a.m.  and  5.-Q0  pan.  in  Room  1523, 
U.S.  Department  of  Commerce,  14th  and. 
Constitution  Avenue  NW.,  Washington.  ^ 
DC. 

Docket  Number:  BS-17&  Applicant 
•  University  of  California.  San  Diego. 
Department  of  Medicine.  Xttl3-J,  La 
Jolla,  CA  92093.  Instrument  Cardiac 
Ventricular  Volume  Measuring  Device 
Via  Conductance,  Model  SIGMA-5. 
Manufacturer:  Leycom.  The 
Netherlands.  Intended  Use:  The 
instrument  will  be  used  to  quantitete 
cardiac  ventricular  volume  during  a 
series  of  regional  function  studies. 
Intervention  will  include  ischemia  and 
assorted  positive  and  negative 
ionotn^c  agents.  Experimente  will 
involve  acute  dogs  as  an  animal  model 
and  involve  placement  of  a  cardiac 
conductance  cadieter  in  order  to  make 
volumetric  calculations,  Application 
Received  by  Commissioner  of  Customs: 
April  19. 1988. 

Docket  Number  88.177.  Af^tUoant 
The  Johns  Hopkins  University.  School  of 
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Hygiene  and  Public  Health,  Department 
of  Biochemisby,  615  North  Wolfe  Sti-eet 
Baltimore,  IJfD  2120&,  Instrument  Rapid- 
Mix-RaiHd-Quench  Appaiatna.  Modd 
PQ-53.  ManufacttueK  Hi-Tech 
Scientific,  LtdL  United  Kingdom. 
Intended  Use:  The  instrument  vrill  be 
used  for  studies  of  yeast  pyruvate 
decarboxylase  (PDC).  Thiamine 
pyrophosphate  (TDP)  and  pyruvate. 
Experiments  wilt  involve  using  isotope 
probes  to  determine  wfaedier  C(2}-pRrton 
transfer  from  thiamine  (TDP)  to  fans  the 
thiazolium  ylide  or  ylide  addition  to 
substrate  is  rate  limiting  for  PDC 
Analysis  of  enzymic  and  nonenzymic 
kinetic  isotope  effecte  provides  details 
about  the  relative  propertiev  of 
sequential  transition  states.  Application 
Received  by  Commissioner  of  Customs: 
April  19, 1988. 

Docket  Number  88-178.  Applicant 
Children's  Hospital,  Neuroscience 
Department  Enders  2. 300  Longwood 
Ave.,  Boston,  MA  02173.  Instrument 
Electron  Microscope.  JEM-12aoEX/SEG/ 
DP/DP.  Manufacturer  JEOL.  Ltd^  Japan. 
Intended  Use:  The  instrument  is 
intended  to  be  used  to  study  the 
ultrastructure,  development  growth  and 
alterations  in  die  nervous  system.  The 
experimente  will  be  conducted  in  order 
to  understand  how  nenroanatomical 
structure  rdates  to  the  fqnetion  of  the 
nervous  system  in  combUiation  with 
biochemical  and  physiological 
experimente  performed  prim-  to  fixation 
and  preparation  for  riectron  micnwcopy. 
In  addition,  the  inatnonent  will  be  used 
to  train  several  graduate  studento. 
residente  and  postdoctoral  fellows  on  a 
one-to-one  basis  in  use  of  the  instrument 
for  their  studies  of  the  nervous  s]r8tem. 
Application  Received  by  Commissioner 
of  Customs:  April  19, 1968. 

Docket  Number  88-179l  Applicant 
North  Carolina  Stete  University.  Box 
7212.  Raleif^  NC  27605.  Insttanatt 
Isotope  Ratk>  Mass  ^lectrometw.  Model 
Delta  E.  Manufacturer:  Finnigan4iiAT. 
West  Germany.  Intended  Use:  The 
instrument  is  intended  to  investigate  die 
processes  which  contnrf  die  isotopic 
composition  of  mcdiane.  Dissohred 
methane  and  methane  fhodng  from 
coastal  sedimente  will  be  analyied. 
Natural  variations  in*  *C/^*C  and  H/D 
ratios  will  be  oonelated  with  rates  of 
specific  processes  such  as  methane 
oxidation,  COi  reduction  and  acetate 
cycling.  The  second  research  initiative 
vrill  involve  methods  development  of 
inter-  and  intramolecular  C  and  N 
isotope  measuremente.  Such 
measuieiBento  will  be  used  as  a  method 
of  identifying  the  sources  and  fates  of 
organic  compounds  in  marine  sedimente. 
Ilie  primary  application  of  the 
measurement  will  be  to  study  the 


processes  responsible  for  the 
preservation  and  burial  of  organic 
matter  in  the  marine  environment 
Application  Received  by  Commissioner 
of  Customs:  April  19, 1988. 

Docket  Number  86-180.  Applicant 
State  University  of  New  York  at  Buffalo, 
Department  of  Chemistry,  Main  Street 
Ascheson  HaD,  Bufbla  NY  14214. 
Instrument  Stainless  Sted  CSiambers. 
Afoiiu/bctiirerrTechnoscience,  Fnace. 
Intended  Use:  The  instrument  will  be 
used  for  the  study  of  the  production  oi 
intense  beams  (A  nwlfailar  dust^s. 
Ions  will  be  generated  via  excitatMo 
from  an  excimer  laser  within  these 
clusters  and  their  chemistiy  will  be 
studied.  Study  of  chemistiy  within 
clusters  wrill  show  the  dirwt  effect 
solvation  has  on  chemical  dynamics. 
Application  Received  by  Comaussioner 
of  Customs:  April  20, 1988. 

Docket  Number  88-181.  Applicant 
Virginia  Commonwealth  Um'versity, 
Medical  College  of  A^rginia,  Department 
of  Physiology.  Room  3-012B,  Sanger 
Hall,  1101  E.  Marshall  Street,  Box  551, 
Richmond,  VA  23298-0551.  Instrument 
Micofofge.  Model  MR.83.  Manafacturer 
Narishige  Scientific  instrument 
Labontory,  Japan.  Intended  Use:  The 
instrument  will  be  used  for  stwhes  of 
electrical  activity  of  isolated  heart  cells. 
Experimente  will  be  conducted  to 
determine  single  ionic  channel 
permeabilities  and  ion  distribution  with 
patch  clamp  technique  in  order  to 
understand  how  ionic  distributiona  ara 
related  to  electrical  activity  of  the  heart 
Application  Received  by  Commissioner 
of  Customs:  April  20, 1988. 

Docket  Number  88-182.  AppUcaat 
Rutgers  University,  Procurement  and 
Contracting.  P.a  Box  lOaSi  Piscateway. 
N]  06854.  Instrument  High  Resohktion 
Ion  Energy  Analyzer  and  High  Precision 
Sample  Manipulator.  Manufacturer: 
High  Voltage  Engineering  Europe.  The 
Netherlands.  Intended  Use:  Studies  of 
the  atomic  structure  of  surfaces  of 
metals,  semiconductors  and  insulators, 
both  in  their  atomically  clean  fiorm  and 
after  deposition  of  small  amcMDits  of 
adatoms.  bi  addition,  the  instnnnent  will 
be  used  by  graduate  students,  post- 
doctoral candidates  and  ondeigradvates 
for  thmr  training  and  for  doing  thek 
thesis  research.  Application  Received 
by  Commissioner  of  Customs:  April  20, 
198a 

Docket  Number  88-183.  Applicant 
Rutgers  University.  Procurement  and 
Contracting,  P.O.  Ek>x  1089,  Pfscataway, 
NJ  08854.  Instrusnent  400  kV  Heavy  Ion 
Accelerator.  Manufactarv:  High 
Voltage  Engineering  Europe,  li^e 
Netherlands.  Intended  Use:  Channeling 
and  blocking  studies  of  the  atomic 


structure  of  surfaces  of  metels, 
semiconductora  and  insaUtors,  both  in 
their  atoaacally  clean  form  and  after 
deposition  of  small  amounte  of  adatoms. 
There  will  also  be  back  scattering 
studies  of  thin  films  on  such  surfaces 
and  ion  implantation.  In  addition,  the 
instrument  wiQ  be  used  by  graduate 
studente,  poet-doctoral  candidates  and 
undergraduates  for  their  training  and  for 
doing  their  thesis  research.  Application 
Receired  by  Commissioner  of  Custom^ 
April  20, 1988. 

Docket  Namb»r  88-104.  Applicant 
University  of  Hawaii,  Biological  EM 
Facility,  PBRC,  Synder  118, 2S38  The 
Mall,  Honolulu,  HI  96822.  btstnanent 
Cryo  Stage  and  Transfer  SjrsteoL 
Manufacturer  Car)  Zeiss.  Inc  West 
Germany.  Intended  Use:  The  instrumoit 
will  be  used  in  varioos  studies  to  view 
viruses,  isolated  celtnlar  organelles  and 
vesicles,  liposomes  and  sections  of 
whole  cells  in  an  artifact-free  state. 
Application  Received  by  Commissioner 
of  Customs:  April  25. 1988. 

Docket  Number  88-185.  Applicant 
Geisinger  Clinic  Weis  Center  for 
Research,  North  Academy  Avenue, 
Danville.  PA  17822-2600.  Instrument 
Electron  Microscope,  Model  JI^-1200/ 
EX/DP/DP.  Manufacturer  JEOL.  Ltd, 
Japan.  Intended  £^&-The  instrument 
will  be  used  to  study  the  ultrastructure 
of  heart,  blood  vessel  nerve  and  odier 
cells  and  purified  raacronolecules 
derived  firmi  these  ceRa.  Experimente 
are  aimed  at  answering  specific  basic 
questions  about  the  structure,  function 
or  regulation  of  various  cell  types  or 
organ  sjfstems.  Application  Received  by 
Commissioner  ofCustmss:  April  25, 
1988. 

Docket  Number  88-186.  AppUcaat 
Texas  A&M  Research  Foundation.  Box 
3578,  College  Station.  TX  77843. 
Instrument  ^lectrascaa  Accessory. 
MG-300a  Manufacturer  Hi-Tech 
Scientific  United  KingdoBL  Intended 
Use:  The  instrument  is  an  accessory  to 
an  existing  stopped-flow 
spectrophotometer  which  wiO  be  used  to 
monitor  rapid  spectral  changes  upon 
initiation  c^  enz]rm^-catalyzed  reactions. 
Studies  will  involve  investigations  of  the 
reactions  catefyzed  by  a  bacterial 
luciferase,  caibamyl  phosphate 
synthetase  and  D-ala,  D-ala  b'gase. 
Typical  stopped-flow  mixing 
experiments  will  be  conducted  to 
elucidate  the  mechanisms  of  enzyme 
action.  This  wUl  be  accompKshed  by 
measuring  d>e  rate  constanto  for  the 
formation  and  decay  of  reaction 
intermediates  and  the  chemical 
identification  of  reaction  intenaediatee 
via  the  spectral  changes.  In  addition,  the 
instrument  will  be  used  in  Chemistry  491 
and  691  to  teach  students  to  solve 
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problems  of  a  biochemical  nature  and  to 
elucidate  the  moleoilar  details  of 
enzyme  catalyzed  reactions.  Application 
Received  by  Commissioner  of  Customs: 
April  25. 198& 

Docket  Number  88-187.  Applicant: 
University  of  California,  Lawrence 
Livermore  National  Laboratory,  P.O. 
Box  5012,  Livermore,  CA  94550. 
Instrument:  NNfR  Spectrometer,  Model 
MSL  Manufacturer  Bnilcer  Analytik 
GmbH,  West  Germany.  Intended  Use: 
Studies  of  solutions  cf  organic,  inorganic 
and  biological  molecules  and  solid  state 
materials  such  as  polymers,  composites 
and  geological  samples.  The 
investigations  wiU  provide  rapid, 
nondestructive  analysis  of  high 
sensitivity  for  a  broad  spectrum  of 
materials.  Application  Received  by 
Commissioner  of  Customs:  April  25, 
198& 

Docket  Number  88-188.  Applicant 
University  City  Science  Center,  3624 
Market  Street,  Philadelphia,  PA  19104. 
Instrument:  Mortar  and  Pestle  Mill 
System  with  Accessories.  Manufacturer 
The  Pascall  Engineering  Co.,  Ltd.,  United 
iCingdom.  Intended  Use:  The  instrument 
will  be  used  for  studies  of  trimmed, 
superficially  fat-free  beef  heart. 
Experiments  will  involve  the  study  of 
the  mechanism  of  electron  transport  and 
thus  energy  produced  in  normal  and  in 
diseased  tissue,  especially  in  malignant 
tissue  in  which  the  growth  is 
uncontrolled.  The  energy  from  these  is 
mostly  derived  from  electron  transfer. 
Application  Received  by  Commissioner 
of  Customs:  April  25, 198& 

Docket  Number  88-189.  Applicant 
Lamont-Ooherty  Geological  Observatory 
of  Columbia  University,  Route  9W, 
Palisades,  NY  10964.  Instrument 
Thermal  loiuzation  Double-Focusing 
Mass  Spectrometer,  Model  VG  Isolab 
120.  Manufacturer  VG  Isotopes,  United 
Kingdom.  Intended  Use:  The  instrument 
will  be  used  for  measurement  of 
abundance  of  naturally-occurring 
radiogenic  and  non-radiogenic  isotopes, 
and  enriched-isotope  spikes  added  to 
natural  samples  for  determination  of 
element  concentrations  using  stable- 
isotope  dilution  techniques.  The 
materials  under  study  are  natural  rock 
and  mineral  samples;  chemically 
separated  elements  including  but  not 
hmited  to  K.  Tb,  Sc  Ba,  Sr,  Rare  earth 
elements,  U,  Th,  Pb,  Re,  Os.  In  addition, 
the  instrument  will  be  used  for  the 
training  of  graduate  students  in  methods 
of  geochemical  analysis.  Application 


Received  by  Commissioner  of  Customs: 

April  28, 198& 

Frank  W.Cnal 

Director,  Statutory  Import  Programs  Staff. 

[FR  Doc  88-12406  Filed  6-1-88;  8:45  am] 

MLUNQ  CODE  X10-OS-M 

llatarMs  Technical  Aiivlaorv 
CoiiNitittee.  Open  MeeUnQ 

A  Meeting  of  the  Materials  Technical 
Advisory  Committee  will  be  held  June 
23, 1988  at  9:30  a.m.,  Herbert  C.  Hoover 
Building.  Room  B-641, 14th  Street  and 
Constitution  Avenue,  NW.,  Washington. 
DC  The  Committee  advises  of  Office  of 
Technology  and  Policy  Analysis  with 
respect  to  technical  questions  which 
affect  the  level  of  export  controls 
applicable  to  materials  or  technology. 
Agenda-  General  Session 

1.  Opening  Remarks  by  the  Chairman 
and  Commerce  Representative. 

2.  Introduction  of  Members  and 
Visitors. 

3.  Presentation  of  Papers  or  Comments 
by  the  Public. 

4.  Introduction  of  New  Committee 
Members. 

5.  Presentation  by  General  Electric 
Company  on  State-of-the-Art  of  High 
Temperature  Materials  in  the  Aircraft 
Industry. 

6.  Presentation  by  Alcoa  on  Use  of 
Aluminum  Powder  and  the  Equipment 
and  Technology  Necessary  for  Its 
Production. 

The  entire  meeting  will  be  open  to  the 
pubUc  and  a  limited  number  of  seats 
will  be  available.  To  the  extent  time 
permits,  members  of  the  public  may 
present  oral  statements  to  the 
Committee.  Written  statements  may  be 
submitted  at  any  time  before  or  after  the 
meeting. 

For  further  information  or  copies  of 
the  minutes  call  Ruth  D.  Fitts,  202-377- 
4959. 

Dated  May  27. 1968. 
Batty  A.  Famll. 

A  cting  Director,  Technical  Support  Staff, 
Office  of  Technology  and  Policy  Analysis. 
[FR  Doc.  88-12377  Hied  8-1-88;  8:45  am] 
■NJJNQ  COK  M10-OT-M 

Minority  Businees  Development 
Agency 

Businees  Development  Center 
AppHcatione;  Columbus,  OH; 
Correction  of  Closing  Date 

AOCNCV:  Minority  Business 
Development  Agency,  Commerce. 


ACTWN:  Notice  of  correction  of  closing 
date. 


ir:  This  notice  corrects  the 
closing  date  for  applications  to  operate 
a  MBDC  in  die  Columbus.  Ohio 
Standard  Metropolitan  Statistical  Area 
(SMSA)  previously  published  in  the 
Federal  Register  May  16, 1068.  (Volume 
53,  Number  94,  pages  17236. 17237. 

The  new  closing  date  is  July  1, 1988. 

Date:  May  28. 19e& 
David  Vega. 

Regional  Director,  Chicago  Regional  Office. 
[FR  Doc.  88-12343  Filed  8-1-88: 8:45  am] 
BSJJNQ  COM  tcw-aiHi 


National  Bureeu  Of  Standarda 

Vieiting  Committee:  Meetkifl 

Pursuant  to  the  Federal  Advisory 
Committee  Act  5  U.S.C.  App.,  notice  is 
hereby  given  that  the  National  Bureau  of 
Standards'  Visiting  Committee  will  meet 
Tuesday,  June  28, 1968,  from  6:30  a.m.  to 
5:30  p.m.,  and  Wednesday,  June  29. 1986, 
from  8:30  a.m.  to  1:30  a.m..  in  Lecture 
Room  A.  Administration  Building, 
National  Bureau  of  Standards, 
Gaithersburg.  Maryland;  from  3:00  p.m. 
to  4K)0  p  jn.  in  Room  5654,  Department  of 
Commerce,  Washington,  DC 

The  NBS  Visiting  Committee  is 
composed  of  five  members  prominent  in 
the  fields  of  science  cmd  technology  and 
appointed  by  the  Secretary  of 
Commerce. 

The  purpose  of  the  meeting  is  to 
review  the  efficiency  of  the  Bureau's 
scientific  work  and  the  condition  of  its 
equipment  in  order  to  assist  the 
Conunittee  in  reporting  to  the  Secretary 
of  Commerce  as  required  by  law. 

The  pubUc  is  invited  to  attend,  and 
the  Chairman  will  entertain  conunents 
or  questions  at  an  appropriate  time 
during  the  meeting.  Any  person  wishing 
to  attend  the  meeting  should  inform 
Peggy  Webb,  Office  of  the  Director, 
National  Bureau  of  Standards, 
Gaithersburg,  MD  20899.  telephone  301- 
975-2411. 

Date:  May  28, 196a 
Emect  Ambler, 
Director. 

[FR  Doc  88-12336  Filed  6-1-88;  8:45  am] 
SNJJNS  OOK  I61»-1>-M 


Administration 
Evaluation  of 


Intent  To  EvaMte  Slate  Coeetal  Zone 


Energy 


Impact  Program  and 
Estuarine  Reeeordi 
Availability  of  Findlnge 

AOENCV:  National  Oceanic  and 
Atmospholc  Administration.  National 
Ocean  Service,  Office  of  Ocean  and 
Coastal  Resource  Management 
Commerce. 

action:  Notice  of  availability  of 
evaluation  findings. 

summary:  Nod^  is  hereby  given  of  the 
availability  of  toe  evaluation  findings 
for  the  Florida,  Pennsylvania,  Rhode 
Island,  New  Hampshire,  and  New  York 
Coastal  Management  Programs.  Section  ~ 
312  of  the  Coastal  Zone  Management 
Act  of  1972.  as  amended.  (CZMA) 
requires  a  continuing  review  of  the 
performance  of  each  coastal  state  widi 
respect  to  funds  authorized  under  the 
C21MA  and  to  the  inqtlementation  of  its 
federally  approved  Coastal  Management 
Program.  The  states  evaluated  were 
found  to  be  adhering  to  the 
programmatic  terms  of  their  financial 
assistance  awards  and/or  to  their 
approved  coastal  management 
programs;  and  to  be  making  progress  on 
award  tasks,  special  award  conditions, 
and  significant  improvement  tssks 
aimed  at  program  implementation  and 
enforcement  as  appropriate. 
Accomidishments  in  implementing 
coastal  zone  management  programs 
were  occturing  with  respect  to  the 
national  coastal  management  objectives 
identified  in  section  303(2)(AHI)  of  the 
Coastal  Zone  Management  Act  A  copy 
of  the  assessment  and  detaUed  findings 
for  these  programs  may  be  obtained  on 
request  from:  John  H.  McLeod. 
Evaluation  Officer.  Policy  Coordination 
Division,  Office  of  Ocean  and  Coastal 
Resource  Management  NatioDal  Ocean 
Service,  NOAA.  1825  Connecticut 
Avenue  NW..  Washington.  DC  20235 
(telephone  202/673-5104). 

(Federal  Domestic  Assistance  Catalog  11.418 
Coastal  Zone  Management  Program 
Administration) 
Date:  May  27, 198& 

lolm  J.  Cany. 

Deputy  Assistant  Adminlttrator  for  Ocetm 
Services  and  Coastal  Zone  Monagenent 
(FR  Doc  88-12414  PUed  8-1-88;  8:45  am] 
SSJJNS  OOOf  SCIO-OS-M 


AOENCV:  National  Oceanic  and 

Atmospheric  Admmistratioo.  National 

Ocean  Service,  Office  of  Ocean  and 

CoastSl  Resource  Management 

Commerce. 

ACTKNC  Notice  of  intent  to  evaluate. 


:  The  National  Oceanic  and 
Atmos|diaic  Administration,  Naticmal 
Ocean  Service,  Office  of  Ocean  and 
Coastal  Resources  Managesoent 
(OCRM),  announces  its  intent  to 
evaluate  the  perfonnance  of  the 
Michigan  Coastal  Management  I^ogram 
(CMPJ^  and  New  Jersey  CMP:  and  the 
Ohio  (Old  Woman  Creek)  National 
Estuarine  Reseandb  Reserve  (NERR); 
California  (Elkhom)  NERR:  Rhode 
Island  NERR  (Narragansett):  and  North 
Carolina  NERR:  through  September  30. 
1988.  Evaluation  of  coastal  management 
program  wiU  be  conducted  pinvuant  to 
section  312  of  the  Coastal  Zone 
Management  Act  of  1972,  as  amended 
(CZMA),  which  requires  a  continuing 
review  of  the  poformance  (A  coastal 
states  with  respect  to  coastal 
management  including  detaUed  findings 
concerning  the  extent  to  which  the  state 
has  implemented  and  enforced  the 
program  approved  by  the  Secretaiy  of 
Commerce,  addressed  the  coastal 
management  needs  identified  in  section 
303(2)  (A)  thioaeh  (I)  of  the  CZMA.  and 
adhered  to  die  terms  of  any  pant  loan 
or  cooperative  a^eesaent  nnded  under 
CZMA.  Evakiation  of  the  National 
Estuaurine  Researdi  Reserves  wiD  be 
conducted  pursuant  to  sedian  315(f)  of 
the  CZMA  which  requires  the  periodic 
review  of  the  performance  of  each 
reserve  with  respect  to  its  operation  and 
management  The  reviews  involve 
consideration  of  written  subnisaions.  a 
site  visit  to  the  state,  and  consultations 
with  interested  Federal.  State  and  local 
agencies  and  atembers  of  die  public. 
PubUc  meetings  will  be  held  as  part  of 
the  site  visits.  The  state  wiD  issue  notice 
of  these  meetings.  Copies  of  each  state's 
most  recent  peiformanoe  report  as  well 
as  the  OCRM's  notification  letter  and 
siq>plemental  information  request  letter 
to  the  state  are  available  i^kmi  request 
from  the  OCRM.  Written  comments  from 
all  interested  parties  on  each  of  these 
programs  to  the  contact  listed  below  are 
encouraged  at  this  time.  OCRM  vnil 
place  subsequent  notice  in  the  Fedacal 
Register  announcing  the  availability  of 
the  Final  Findings  based  on  each 
evaluation  once  these  are  oonq>Ieted. 


FOR  RMfTHn  IMFOMSATION  COMTACIt 

John  R  McLeod.  Evaluatioa  Officer. 
Policy  Coordhiation  Division.  Office  of 
Ocean  and  Coastal  Resource 


Management  Nathioal  Ocean  Service, 
NOAA,  1825  Connecticut  Avenae  NW.. 
Washington.  DC  202S5  (tdephone:  202/ 
673-6104). 

Federal  Domestic  Assistance  Catalog  11.419) 

Date:  May  27, 1968. 
)ahal.  Caray, 

Deputy  Assistant  Administrator  for  Ocean 
Services  and  Coastal  Zone  ManagemerU. 
[FR  Doc.  88-12415  Filed  6-1-88: 8:45  am] 

BIUMQ  cow  MlO-OS-e 


Endangered  and  Threatened  Spedaaj 
Winter' Run  Chinoolc  Salmon 

AOtNCv:  National  kiarine  Fisheries 
Service  (NMFS).  NOAA,  Commerce. 

ACTION:  Reopening  of  comment  period; 
reconsideration  of  petition  to  Ust 
Sacramento  River  Winter-Ron  Chinook 
Salmon  under  the  Endangered  Species 
Act. 


:  NMFS  is  reconsidering  its 
decision  not  to  list  die  Sacramento  River 
winter-run  chinook  salmon  as  a 
threatened  species  under  the 
Endangered  Species  Act  To  ensure 
consideration  of  the  best  sdentific  and 
commercial  data  available,  the  comment 
period  is  being  reopened  for  a  period  of 
30  days.  Comments  are  requested  on  all 
relevant  data,  including  information 
generated  before  and  after  the  decision 
and  new  informatioo  roncetning  the 
status  of  the  qiedes  and  any  present  or 
potential  threats  to  die  ^ledes. 

DATi:  Comments  most  be  received  by 
July  5, 1988. 

ADOMSS:  Comments  should  be  mailed 
to  Nancy  Foster,  Director.  Office  of 
Protected  Resources  and  Habitat 
J»rograms  (F/PR),  NMFS.  NOAA. 
Department  of  Commerce,  Washington. 
DC  20235. 


hTiON  contact: 

Patricia  Carter  (Office  of  Protected 

Resources,  F/PR2,  NMFS.  Washington. 

DC  20235. 202-«73-53Sl)  w  James  Lecky 

(NMFS.  Soudiwcst  Region.  300  S.  Ferry 

St.  Terminal  Island.  CA  90731. 213-546- 

6664). 

SUPM^EMCNTARV  MFORMATION: 

Background 

On  November  7. 1965.  die  American 
Fisheries  Society  (AFS)  petitioned 
NMFS  to  add  the  winter  ran  of  chinook 
salmon  (Oncorhynchus  tshawytscha)  in 
the  Sacramento  River  in  California  to 
the  U.S.  List  of  Endangered  and 
Threatened  Spedes.  'The  Assistant 
Administrator  for  Fisheries,  NOAA, 
accepted  the  petition  and  conducted  a 
status  review  to  determine  whether  a 
Usting  was  warranted.  Comments  were 
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received  through  April  14, 1986.  The 
results  of  the  status  review,  along  with  a 
Notice  of  Determination,  were  published 
on  February  27, 1967  (52  FR  6041).  The 
Notice  stated  NMFS'  belief  that  the 
primary  threat  to  the  species  is  the 
barrier  to  upstream  migration  presented 
by  the  Red  Bluff  Diversion  Dam  (RBDD). 
which  prevents  a  majority  of  the  run 
from  reaching  preferred  spawning 
grounds  above  the  dam.  Based  on  an 
agreement  with  the  Bureau  of 
Reclamation,  U.S.  Department  of  the 
Interior,  to  raise  the  gates  at  RBDD  to 
facilitate  fish  passage  during  the  period 
that  winter-run  are  migrating  upstream 
and  taking  into  consideration  recovery 
and  conservation  measures  that  other 
affected  State  and  Federal  resource 
agencies  agreed  to  adopt  and 
implement  NMFS  determined  that 
listing  was  not  warranted.  In  response 
to  NMFS'  decision,  the  Sierra  Club  Legal 
Defense  Fund,  Inc.,  on  behalf  of  the  AFS, 
filed  suit  seeking  an  order  from  the  court 
to  list  the  winter-run  as  threatened.'  j 

Since  the  original  determination  was 
made,  significant  new  data  concerning 
Sacramento  River  winter-run  chinook 
salmon  have  become  available.  These 
data  include:  (1)  Recently  issued  water 
forecasts  for  the  upcoming  water  year 
which  predict  conditions  highly 
unfavorable  for  salmon  survival;  (2) 
recently  published  information 
identi^jring  previously  unknown  winter- 
run  spawning  habitat  in  proximity  to 
RBDD;  (3)  an  evaluation  of  dam 
operations  on  winter-run  habitat  and 
spawning  success;  (4)  the  results  of  the 
first  monitoring  report  on  the  effects  of 
raising  the  gates  at  RBDD;  and  (5)  recent 
analysis  of  climatic  events  desolbed  in 
the  paragraph  below. 

During  the  1987  water-year,  drought 
resulted  in  elevated  water  temperatures. 
Suitable  water  temperatures  are  an 
essential  requirement  for  successful 
salmon  reproduction.  Drou^t 
conditions  during  1987  caused  water 
temperatures  to  rise  to  the  degree  that 
conditions  were  lethal  to  early  life 
stages  of  the  winter-run  population.  The 
CaUf  omia  Department  of  Fish  and  Game 
estimated  that  about  10  percent  of  the 
winter  run  spawn  was  affected  by  the 
elevated  temperatures. 

Based  on  these  and  related  factors, 
NMFS  has  determined  tliat  a  substantial 
basis  exists  for  reconsideration  of  the 
AFS  petition.  This  action  wiU 
encompass  a  complete  review  and 
appropriate  update  of  the  status  of  the 
species  and  a  reassessment  of  the 
factors  affecting  the  species  including: 
(1)  A  review  of  all  new  infonnation  that 
has  become  available  since  the  initial 
decision,  (2)  the  results  of  any  actions 


that  have  been  taken  or  that  are 
underway  to  reverse  the  population 
decline,  and  (3)  an  evaluation  of  the 
status  of  any  proposed  recovery 
measures  or  conservation  practices  to 
restore  the  population  or  that  will  affect 
its  recovery,  including:  Construction, 
pollution  control,  dam  operation,  gravel 
mining,  bank  riprapping,  fish  hatchery 
planning,  water  temperature  control  and 
other  studies,  programs  and  relevant 
activities.  Upon  completion  of  this 
process,  the  agency  will  make  a  new 
determination  as  to  whether  listing  is 
warranted.  Notice  of  the  new  decision 
will  be  published  in  the  Federal 
Register,  along  %vith  an  evaluation  of  the 
reasons  for  the  decision  and  a  summary 
of  the  data  on  which  it  is  based. 

Dated  May  26. 198& 
JaoiM  E.  OougUa,  Jr.. 

Deputy  Assistant  Administrator  for  Fisheries. 
[FR  Doc  88-12416  Filed  6-1-88;  8:46  am] 
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Marine  Maminals!  Appacation  for 

n«Bi«ill     ^^m     y ■■■■■■ill  O    il.l»»l»  airf 

Kermnj  urs.  KeiNwui  si.  phniw  ana 
WiNiamT.Doyla(P20l) 

Notice  is  hereby  given  that  an 
Applicant  has  applied  in  due  form  for  a 
pennit  to  take  marine  mammals  as 
authorized  by  the  Marine  Mammal 
Protection  Act  of  1972  (16  U.S.C.  1361- 
1407)  and  the  Regulations  Governing  the 
Taking  and  Importing  of  Marine 
Mammals  (50  CFR  Part  216). 

1.  Applicants:  Dr.  Kennedi  S.  Norris 
and  Dr.  William  T.  Doyle,  Long  Marine 
Laboratory,  University  of  California,  100 
Shaffer  Road.  Santa  Cruz,  California 
95060. 

2.  Type  of  Permit  Requested:  The 
applicants  request  authorization  to 
capture  and  temporarily  maintain  two 
Atlantic  bottlenose  dolphins  (Tursiops 
truncatus)  for  cognition  research.  They 
will  be  maintained  at  Long  Marine 
Laboratory  for  approximately  six  (6) 
years,  then  returned  to  Florida  and 
released  at  the  original  capture  site. 

3.  Period  of  Activity:  One  (1)  year. 
The  arrangements  and  facilities  for 

transporting  and  maintaining  the  marine 
mammals  requested  in  the  above 
described  application  have  been 
inspected  by  a  licensed  veterinarian, 
who  has  certified  that  such 
arrangements  and  facilities  are 
adequate  for  the  well-being  of  the 
marine  mammals  involved. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this  application  to  the  Marine 
Mammal  Commission  and  its  Committee 
of  Scientific  Advisors. 


WritCen  data  or  views,  or  requests  for 
a  public  hearing  on  this  application 
should  be  submitted  to  the  Assistant 
Administrator  for  Fisheries.  National 
Marine  Fisheries  Service,  U.S. 
Department  of  Commerce,  Washington, 
DC  20236.  within  30  days  of  the 
publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  application 
would  be  appropriate.  The  holding  of 
such  a  hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries. 

All  statements  and  opinions  contained 
in  this  notice  of  application  are 
summaries  of  those  of  the  Applicant  and 
do  not  necessarily  reflect  the  views  of 
the  National  Marine  Fisheries  Service. 

Documents  submitted  in  connection 
with  the  above  application  are  available 
for  review  in  the  following  offices: 

Office  of  Protected  Resources  and 
Habitat  Programs.  National  Marine 
Fisheries  Service,  1825  Connecticut 
Avenue.  NW..  Room  805.  Washington, 
DC20009; 

Director.  Southeast  Regioa  National 
Marine  Fisheries  Service.  9450  Koger 
Boulevard,  St  Petersburg.  Florida 
33702;  and 

Director,  Southwest  Region,  National 
Marine  Fisheries  Service.  300  South 
Ferry  Street  Terminal  Island. 
CaUfomia  90731. 

Date:May27.igea 
Nancy  Fodar, 

Director,  Office  of  Protected  Resources  and 
Habitat  Programs. 
[FR  Doc.  88-12417  Filed  6-1-68;  8:45  am] 
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COMMISSION  OF  FINE  ARTS 


The  Commission  of  Fine  Arts'  next 
scheduled  meeting  is  Thursday.  16  June, 
1988  at  10:00  ajn.  at  the  Commission's 
offices  at  708  Jackson  Place  NW.. 
Washington,  DC  20006  to  discuss 
various  projects  affecting  the 
appearance  of  Washington.  DC, 
including  buildings,  memorials,  parks, 
etc.;  also  matters  of  design  referred  by 
other  agencies  of  the  government 
Handicapped  persons  should  call  the 
offices  (556-1066)  for  details  concerning 
access  to  meetings.    '** 

Inquiries  regarding  the  agenda^d 
requests  to  submit  written  or  oral 
statements  should  be  addressed  \»  Mr. 
Charles  R  Atherton.  Secretary.   ^ 
Commission  of  Fine  Arts,  at  the  above 
address  or  call  the  above  number. 


Dated  in  Washington.  EK:,  May  23, 1988. 
Charias  H.  Atherton. 
Secretary. 
[FR  Doc  88-12324  Filed  6-1-66;  6:45  am] 

BNJJNQ  COOE  SSIO-OI^ 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  an  Import  Umtt  for 
Certain  Cotton  Textile  Products 
Produced  or  Manufactured  In 
Indonesia 

May  27, 1986. 

aoency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CTTA). 

ACnON:  Issuing  a  directive  to  the 
Commissioner  of  Customs  increasing  a 
limit 

EFFECnVE  date:  May  27, 1988. 

Autbotily:  Executive  Order  11651  of 
March  3, 1972,  as  amended:  Section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1654) 

FOR  nmTHcn  information  contact: 

Jennifer  Tallarico,  International  Trade 
Specialist  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  information  on  the 
quota  status  of  this  limit,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  535-9460.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715. 

SUPPICMENTARY  INFORMATION:  The 

current  limit  for  Category  331  is  being 
increased  for  carryforward  and  swing. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  is 
available  in  the  CORRELATION:  Textile 
and  Apparel  Categories  with  Tariff 
Schedules  of  the  United  States 
Annotated  (see  Federal  Register  notice 
52  FR  47745.  dated  December  11, 1987). 
Also  see  52  FR  24504,  pubUshed  on  July 
1. 1987;  52  FR  49465  and  52  FR  49668. 
published  on  December  31, 1987. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
Jamas  H.  Bal>b. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committoe  for  the  Implamentalion  of  Taxtila 
A^oanmits 

May  27. 1988. 
Commissioner  of  Customs. 


Department  of  the  Treasury,  Washington, 
D.C. 

Dear  Mr.  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  2a  1987  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements,  concerning  imports 
into  the  United  States  of  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products, 
produced  or  manufactured  in  Indonesia  and 
exported  during  the  period  which  began  on 
January  1, 1988  and  extends  through  June  30, 
1988. 

Effective  on  May  27, 1968,  the  directive  of 
December  28, 1967  is  hereby  amended  to 
adjust  the  limit  for  cotton  textile  products  in 
Category  331  to  263,147  dozen  pair  *,  as 
provided  under  the  terms  of  the  current 
bilateral  agreement  between  the 
Governments  of  the  United  States  and 
Indonesia. 

The  Committee  for  the  Implementation  of 
the  Textile  Agreements  has  determined  that 
this  action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
James  H.  Babb, 

Chairman,  Committee  for  the  Implementation 

of  Textile  Agreements. 

[FR  Doc.  88-12380  Filed  6-1-68;  8:45  am] 

MLLINO  COOC  3610-OR-4I 

Adjustment  of  Import  Limits  for 
Certain  Wool  and  Man-Made  Fit>er 
Textile  Products  Produced  or 
Manufactured  in  Taiwan 

May  27, 1988. 

agency:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

action:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
limits. 

EFFECTIVE  DATE:  June  3, 1988. 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7  U.S.C. 
1854). 

FOR  FURTHER  INFORMATION  CONTACT 

Kimbang  Pham,  International  Trade 
Specialist  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  566-8791.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715. 

SUPPLEMENTARY  INFORMATION:  In 

conformity  with  the  Interim  Category 
System,  the  1988  limits  for  certain  wool 
and  man-made  fiber  textile  products  in 


Group  n  are  being  adjusted  under  the 
terms  of  the  current  bilateral  agreement 

A  description  of  the  textile  categories 
in  terms  of  T.S.U;S.A.  numbers  is 
available  in  the  CORRELATION:  Textile 
and  Apparel  Categories  with  Tariff 
Schedules  of  the  United  States 
Annotated  (see  Federal  Register  notice 
52  FR  47745.  dated  December  11, 1987). 
Also  see  53  FR  62  published  in  the 
Federal  Register  on  January  4, 1988. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
James  H.  Babb. 

Chairman,  Committee  fcr  the  Implementation 
of  Textile  Agreements. 

Conunittee  for  tlie  Implementation  of  Textile 
Agreements 

May  27, 198& 

Commissioner  of  Customs, 

Department  of  the  Treasury,  Washington,  DC 

Dear  Mr.  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive  of 
December  30, 1987,  concerning  imports  into 
the  United  States  of  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products, 
produced  or  manufactured  in  Taiwan  and 
exported  during  the  twelve-month  period 
which  began  on  January  1, 1988  and  extends 
through  December  31, 1988. 

Effective  on  June  3, 1988,  the  directive  of 
December  30, 1987  is  amended  to  include 
adjustments  to  the  previously  estabhshed 
restraint  limits  for  wool  and  man-made  fiber 
textile  products  in  the  following  categories, 
as  provided  under  the  terms  of  ths  bilateral 
agreement  of  November  18, 1982,  as  amended 
and  extended. 


Category 

Adjusted  12-month  kcnit  ■ 

Subleyels  within 

Group  II 

433 

12,844  dozen 

435.          .      

20,412  dozen. 

442 

38,224  dozen. 

443 

48,036  numbers. 
181  020  numbefs 

444 

447/448 

17,681  dozen 

633/634/635 

1,552.493  dozen  of  wtitch  not 

mofe  Itwn  1.036.640  dozen 

Shalt  be  in  Categones  633/ 

634    and    not    more   tttan 

746,728  dozen  shaN  be  in 

Category  635. 

642. 

633,614  dozen. 

643 

644 

2  066  952  numbers 

647 

2.591.354  dozen 

648 

3.063,771  dozen. 

I  The  limit  haa  not  been  adjusted  to  account  for 
any  imports  exported  after  December  31, 1967. 


^  The  limits  have  not  been  adjusted  to  account  for 
any  Imports  exported  after  December  31,  1967. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
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excepikM  to  the  tuteiDakiBg  praviaioiu  5 
U.S.a  553(a)(1).  , 

Sincerely. 

]ames  H.  Babb,  I 

Chaumen.  Ca&amiUee  for  the  Implementation 
of  TextSe  Agreements. 
[FR  Doc  8fr-12379  Filed  6-1-88: 8:45  am] 

lOOOEi 


Amendment  to  flie  Export  Visa 
Requkremeots  for  Certain  Cotton  and 
Man-Made  Fiber  AppyelProducta 
Produced  or  Manufactured  in  Sri 
Lanka  , 

May  27.  lS8a  | 

AQEHCT:  Committee  for  ^e 
InpteawBtation  of  Textile  Agreements. 

action:  Issuing  a  directive  to  th^ 
Commissioner  of  Customs  amending 
export  visa  reqaiiuacntB. 

EFFECnVE  DATE  June  1, 1988. 

Autliarity:  Executive  Order  11651  of  March 
3, 1972.  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7  U.S.C. 
1854). 

FOn  RMTHER  MFOBMATIOM  CONTACT: 

iC'mbaag  Fbam,  International  Trade 
Specialist  Office  of  Textiles  aad 
Apparel  U.S.  OepertaneBt  oi  Commerce, 
(202)  377-4212. 

SU^y^EMCI^AHY  MPOMaA^ON*  Xne 
existing  export  visa  arrangement 
between  the  Governments  of  the  United 
States  and  Sri  Lanka  is  being  amended 
furUier  to  provide  for  the  use  of  visas  for 
part  and  merged  category  designations 
for  certain  cotton  and  mao-raade  fiber 
apparel  products  exporter}  baa  Sd 
Laoka  on  or  aflo'  June  1. 1986. 

A  copy  of  the  current  export  visa 
arrangment  is  available  from  the 
Textiles  Division.  Economic  Bureau.  U.S. 
Department  of  State,  (202)  647-1998. 

A  descriptioa  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  is 
available  in  the  CORRELATION:  Textile 
and  Apparel  Categories  with  Tariff 
Schedules  of  the  United  States 
Aimotated  (see  re^aisl  Register  notice 
52  FR  47745.  dated  December  11, 1987). 
Also  see  44  FR  36Z21.  pubUsfaed  on  Jtine 
21.1^9. 
)MMH.Babb, 

Chairman,  Committee  far  the  Implementation 
of  Textile  AgreemeiUs. 

Committee  for  Ih*  Implementation  of  Textile 
Agreements 

May  27, 1988 

Commissioner  of  Custuus, 
Department  of  the  Treasmy, 
Washington,  DC 

Dear  Mr.  Commissinnpr  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  yam  on  June  15, 1S79,  as  amended, 
by  the  Chaiiman.  Committee  for  the 
ImplementatioB  at  Textile  Agreements,  which 


estahHAsd  atporl  visa  leysieif  sis  for 
certain  cotton,  wool  and  man-made  fiber 
appanl  pnAacM.  piaABad  or  ■wnirfTtiired 
inSriLsflka. 

Effectiipe  m  |sk  1. 1SW  fer  goods  exported 
on  or  after  jme  1. 1S88.  me  existmg  export 
visa  reqoirenents  established  in  Ae  directive 
of  )une  15. 1979.  as  amended,  are  hereby 
further  amended  to  include  Qie  fbOflwing  part 
and  mezged  category  deaigaatiDaa: 

PMrr  CATeeoRiES 


OMsgory 

DeKTipliwi 

TSUSANvnlMr 

338-S/339- 

KnilstMs. 

OnlyTSUSA 

S. 

niXnDQM 

- 

3sijea«. 

3810425. 

3S1J5M, 

381.4020. 

381.4130. 

381.4337. 

381.6610. 

381 .8506. 

381.924, 

384.0216. 

3MJ02Z3. 

384JI22t, 

384.0232, 

384.2B-I8,  • 

384.2930, 

384.2970. 

384.3437  in 

Category  338-S; 

and  only  TSUSA 

3B4iS13, 
384.0214. 

384  0217. 
384.0225. 
384i>227. 
384.0230, 
3S4i>231. 
384  0233, 
384.0235, 
384.03,10, 
384JM61, 

384.2704, 

384.2815, 
384.2816, 
384.2821, 
384.2934. 
384.2935. 
384.2950. 
384.2960. 
384.2980. 
384.3439, 
384.3441, 

384.3462, 
384.S404. 
384.7704  and 
384J517ln 
Category  339-S. 

338-0/339- 

m^^ 

ABrMraMng 
TSUSA  numbers 

a 

in  Categories 

338/339. 

349 -V 

SMrts  imdo  of 

Only-reUSA 

IWO  Of  MOf# 

nuMtMrs 

cotofsintw 

38tj0622, 

warp  and/ or 

361.5500. 

thefiKng. 

381.5610. 
381.5825. 
3eiJ«37and 
381366a 

340-0.. _.. 

Offw     

Al  remaining 

TSUSA  numbars 
In  Category  340. 

Part  CATEQonE8— Cenlinyed 


Category 

TSUSA  Martier 

341-Y 

SNrlsand 

Oniy  TSUSA 

blouses 

384.0505. 

or  more 

384.0511, 

colors  in  the 

384i)512. 

wwpantf/or 

994.4608, 

ttsfHaS- 

3a4.4eia 

384.4612  and 
384.4788. 

341-0 

n*^ 

Alwntfnins 

in  Category  341. 

359-C/659- 

UBUBHH  flBO 

Or^ TSUSA 

C. 

overatts. 

nurabars 
381.0622, 
381.861  a 
384i)928and 
384.5222  in 

CflMQOvy  350  Cl 

and  ooljf  TSUSA 

numt)ers 
381.3325. 

381.9805, 
.384.2205. 
^.2530. 
384.8606. 
384.8607  and 

« 

384J310in 
■  Calagoiy6S9-C. 

359-0 

Al  nwsialiig 
TSUSA  numbars 
in  Categories 
359. 

369-0 

n^b^t^t^^ 

Oniy  TSUSA 

■umbers 

365£615, 

366.1720. 

366.1740. 

386.2020. 

36L2040. 

36&2420. 

366.2440  and 

306.2800. 

360-S 

fllMUlWUlS 

Orty  TSUSA 

» 

MMber 
366.2840. 

369-0  

OSier 

Ml  remalfvng 
TSUSA  numbers 

In  Calagofy  369. 

659-0 - 

Ottiar . 

All  remaining 

TSUSA  numbers 
In  Categofy  659. 

Merged  Categories 

331/631 

333/833 

33S/835 

337/637 

338/339 

342/642/842 

345/845 

9(7/34a/«17 

350/650 

351/651 

352/652 

3S&-C/85&-C 

445/446 

636/836 

638/830/836 

645/648 

847/648 

Accordingly,  you  are  directed  to  prohibit 
effective  for  shipments  of  cotton  and  man- 
made  fiber  apparel  products  in  the  foregoing 
categories  entered  for  consumption  into  die 


Customs  territory  of  the  United  States  (i.e., 
the  50  States,  the  District  of  Columbia  and  the 
Commonwealth  of  Puerto  Rico)  on  or  after 
June  1,  ftB8  from  Sri  Lanka  for  which  the 
Government  of  Sri  Lanka  has  not  issued  an 
appropriate  visa  with  the  correct  part  and/or 
mergeid  category  designation.  Merged 
category  quota  merchandise  may  be 
accompanied  by  either  the  appropriate 
merged  category  visa  or  the  correct  category 
visa  corresponding  to  the  actual  shipment 
(i.e..  Categories  331/631  may  be  visaed  as 
Categories  331/631  or  if  the  shipment  consists 
solely  of  Category  331  merchandise,  the 
shipment  may  l>e  visaed  as  Category  331,  but 
not  as  Category  631). 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
James  H.  Babb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc  86-12378  Filed  6-1-86;  8:45  amj 
BHXINa  CODE  ssio-on-M 


DEPARTMENT  OF  EDUCATION 

Proposed  information  Collection 
Requests 

AQENCV:  Department  of  Education. 
ACTION:  Notice  of  proposed  information 
collection  requests. 

summary:  The  Director,  Information 
Technology  Services,  invites  comments 
on  the  proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1980. 
date:  Interested  persons  are  invited  to 
submit  comments  on  or  before  July  5, 
1988. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  bf 
Information  and  Regulatory  Affairs, 
Attention:  Jim  Houser,  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  726  Jackson 
Place.  NW.,  Room  3208,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Requests  for  copies  of  the  proposed 
informsition  collection  requests  should 
be  addressed  to  Margaret  B.  Webster, 
Department  of  Education.  400  Maryland 
Avenue,  SW.,  Room  5624.  Regional 
Office  Building  3,  Washington,  DC 
20202. 

FOR  FURTHER  INFORMATION  CONTACT 
Margaret  B.  Webster.  (202)  732-3915. 
SUPPLCMENTARV  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  Chapter  35]  requires  that 
the  CMBSce  of  Management  and  Budget 
(0MB)  provide  interested  Federal 


agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  an  agency's  abiUty  to  perform  its 
statutory  obligations. 

The  Director,  Information  Technology 
Services,  publishes  this  notice 
containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.,  new,  revision,  extension,  existing  or 
reinstatement;  (2)  tide;  (3)  frequency  of 
collection;  (4)  the  affected  public;  (5) 
reporting  burden;  and/or  (6) 
recordkeeping  burden;  and  (7)  abstract. 
OMB  invites  public  comment  at  the 
address  specified  above.  Copies  of  the 
requests  are  available  from  Margaret 
Webster  at  the  address  specified  above. 

Dated:  May  27. 1988. 
Carlos  U.  Rioe. 

Director  for  Information  Technology  Services. 

Office  of  Postsecondary  Education 

Type  of  Review:  Revisioru 

Title:  Continuation  Application  for 
Grants  under  the  Strengthening 
Historically  Black  Colleges  and 
Universities  Program. 

Frequency:  Annually. 

Affected  Public:  Non-profit 
institutions. 

Reporting  Burden: 

Responses:  99. 

Burden  Hours:  1,485. 

Recordkeeping: 

Recordkeepers:  99. 

Burden  Hours:  297. 

Abstract  This  form  will  be  used  by 
institutions  of  higher  education  to  apply 
for  funding  under  the  Strengthening 
Historically  Black  Colleges  and 
Universities.  The  Department  will  use 
the  information  to  make  grant  awards. 

Office  of  Postsecondary  Education 

Type  of  Review:  Extension. 

Title:  Application  for  Grants  imder  the 
Patricia  Roberts  Harris  Fellowships 
Program — Graduate  and  Professional 
Study  Fellowships. 

Frequency:  Annually. 

Affected  Public:  Businesses  or  other 
for-profit. 

Reporting  Burden: 

Responses:  188. 

Burden  Hours:  3.760 

Recordkeeping: 


Recordkeepers:  0. 

Burden  Hours:  0. 

Abstract-  This  form  will  be  used  by 
institutions  of  higher  education  to  apply 
for  funding  under  the  Patricia  Roberts 
Harris  Fellowships  Program.  The 
Department  will  use  the  information  to 
make  grant  awards. 
[FR  Doc  88-12441  Filed  6-1-88;  8:45  am) 

BtUJNO  CODE  4000-1-H 


DEPARTMENT  OF  ENERGY 

San  Francisco  Operations  Offiee; 
Financial  Assistance  Award;  Grant; 
Special  Energy  Projects 

AGENCY:  U.S.  Department  of  Energy 
(DOE);  San  Francisco  Operations  Office. 

action:  Territorial  Assistance  Program 
Grant  Award. 

m  , 

summary:  doe  annoimces  that  it  plans 
to  conduct  a  competitive  solicitation 
among  the  U.S.  Territories  and  Compact 
Nation  Govenunents  inviting  thrm  to 
submit  proposals  for  special  energy 
projects.  It  is  anticipated  that  the  total 
amount  of  funding  available  for  this 
program  shall  be  $200,000.  The  Statutory 
Autiiority  for  use  of  a  grant  award  is 
Pub.  L  95-01,  DOE  Organization  Act, 
and  Pub.  L  96-597. 

Grant  Number  DE-4:t303-88SFl7581. 

The  DOE  will  issue  a  competitive 
solicitation  among  the  U.S.  Territories 
and  Compact  Nation  Governments. 
Applications  will  be  submitted  for 
projects  to  address  priority  needs  and 
opportunities  as  identified  in  the  1982 
Territorial  Energy  Assessment,  prepared 
by  DOE  in  response  to  a  mandate  in  the 
Omnibus  Territories  Act,  Pub.  L  9ft-957. 
The  actual  woi^  to  be  accompUshed  will 
be  determined  by  the  projects  to  be 
selected  for  awards.  All  projects 
selected  will  be  in  the  general  categories 
of  promoting  the  use  of  proven 
technologies  that  employ  indigenous 
renewable  resources  or  serve  to  reduce 
the  costs  and  dependencies  of  the 
territories  on  imported  fuels. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sandra  R.  Silva,  U.S.  Department  of 
Energy,  San  Francisco  Operations 
Office,  1333  Broadway,  Oakland.  CA 
94612. 

Issued  in  Oakland.  CA.  May  17.  1988. 
James  S.  Hirahara. 

Director,  Contracts  Management  Division. 
[FR  Doc.  88-12396  Filed  6-1-88:  8:45  am] 
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Cotorado  latorttats  Qas  Co.;  Rafund 


^laeai 


May  27,  ige& 

Takt  Mflioe  Ibat  on  Ifey  m 
Colorado  Interstate  Gas  CoBpaay  (QG) 
filed  a  re&ind  report  and  compliance 
filing,  and  made  refimds  in  Docket  No. 
RP85-122.  The  fiMag  and  refand*  were 
made  to  comply  with  Opinion  No.  290 
and  Ofkmaa  Na.  2gO-A.  as  weil  as  flie 
notice  at  extaasion  of  tiau  iaaaed 
December  10. 1917  in  ttas  dodceL  QG 
states  that  its  refund  report  and 
compKanoe  filing  is  baaed  on  the  cast  of 
service  derived  from  tlw  Coouaission 
0|MBi^  Nos.  290  aad  Zao-A,  and  also 
reflects  certain  cost  allocation  and  rate 

ftAAiAB  f  iinwrtrtM  rjwiniri'Mi  ni/  UkAAO 

opiniona. 

GIG  also  states  that  the  filing  contains 
the  derivatioa  of  ooa-gas  rates  under 
Opiaion  Nos.  290  and  2aO-A  and  the 
derivation  and  computation  of  refunds 
that  were  paid  to  CIG's  )urisdictional 
customers  contemporaneously  with  the 
filing  of  the  refund  restart. 

Copies  of  CICs  filing  have  been 
served  on  CIG's  jnrisificfianal 
customers,  interested  state  commissions, 
and  all  parties  to  the  proceedings. 

Any  person  desiring  to  be  heard  or  to 
protest  said  fibng  shoaid  file  a  motion  to 
intervene  or  pretest  with  the  Federal 
Energy  Regnlalery  Cemaussion.  825 
North  Csfjyod  Street.  NE.,  Washington. 
DC  29428.  ia  accordance  with  Rules  214 
or  211  of  the  Comnission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214 
and  385  711).  All  such  motions  or 
protects  should  be  filed  on  or  before 
}tme  fi.  1988.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  actios  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  tfie  Commission  and  are  available 
for  pubBc  inspection.  i 

Loia  D.  CaahsD, 

Acting  Secretary.  | 

[FR  Dec  88-4909  Ned  6-1-88;  8:45  as^ 
BNUNO  coot  srrr-ai-M 


[Dodwl  Noo.  RP88-176-000  snd  TQ88-1- 
23-000] 

Eaatara  Skora  Natural  Qaa  Co;    '    - 
Propoaad  Changaa  In  FERC  Gaa  Tariff 

May  27. 1988.  | 

Take  notice  that  Eastern  Shore 
Natural  Gas  Company  (ESNG]  tendered 


for  filing  eo  May  20,  IMS  certain  revised 
aad  altemata  raviaed  tariff  sheets 
indadad  ia  Appsadbt  A  attached  to  Ae 
filling.  Sack  sheets  an  proposed  to  be 
effeetiva  lane  1,  isn. 

ESNG  states  that  It  is  makiHg  ^  tariff 
filing  in  caiqifiaBee  wMi  1 154.310  of  the 
CoHmisslOB  s  RegMaffoRS.  wnui 
contain  the  'AansiHoR  Rales  applicable 
to  the  Coniirisaioa's  new  Pufchasod  Gas 
Adjustment  (PGA)  regtdatiens  adopted 
in  Order  Nos.  489  and  488-A.  Hie  ffling 
includes  tariff  riieets  oontaiiiing  (1)  a 
PGA  clause  pttrsnant  to  i  154J08  of  Ae 
Regulations;  (2)  an  initial  current 
adjustment  rate  eompoted  mder 
9  154.310(b)  of  tiie  Regiriations:  and  (3) 
the  existing  siacbai^ge  rate  pnrsaaBt  to 
9  lS4.310(c)  of  the  Regulations.  ES<fG 
also  states  that  it  is  making  this  ffiag  in 
the  akematrve  becavse  it  does  not  know 
at  this  time  what  action  the  Commission 
will  take  on  ESNG's  pending  PGA  fiHng 
to  be  effective  Nfay  1, 1908  hi  Dodcet  No. 
TA88-2-29-000. 

ESNG  state  diat  copies  of  dw  fSing 
have  been  served  upon  its  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  beard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington. 
DC  20426,  in  accordance  wiA  Rale  211 
and  Rule  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
June  8, 1988.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  takes,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Aiiy  person  w^ing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
LoiaaCashaU. 
Acting  Secretary. 
[FR  Doc  88-12433  Fifed  6-1-88: 845  an] 

!Sn7-«V« 


VoliaaeNo.  1  to  be  efieettve  May  1, 


[Docket  Na  Tim  i  81  800] 


Great 


TnaanioaiM  Co; 
In  FERC  Gaa  Tariff 


May  27, 1968. 

Take  notice  that  Great  Lakes  Gas 
Transmission  Company  ("Great  Lakes"), 
on  May  16, 1988,  tendered  for  Biiag 
Corrected  Substitute  Thuteenth  Revised 
Sheet  Nos.  57(i),  Second  Substiti^ 
Thirteenth  Revised  Sheet  Nos.  57(i]  and 
57(ii),  and  Original-A  Sheet  No.  57(v)  to 
its  FERC  Gas  Tariff,  First  Revised 


Correded  StAatituteTldrteendv 
Revised  Sheet  Na  57(Q  is  heing  filed  to 
replace  Snhstihite  Thirteenth  Revised 
Sheet  Na  570)  wU^  was  iled  OB  May 
9, 1988.  Ihis  tariflfdHat  ooBtaioed  a 
transpusitluu  of  nanbers  related  to  the 
Canmodity-Porvhased  Gas  Cost  for 
Rate  Schedule  CQ-^  litis  tariff  she^, 
while  effective  May  1, 1988.  will  be 
superseded  hy  the  revieed  pricing 
apeeavBt  staled  below,  vdiidi  is  also 
effective  May  1, 1988. 

Second  SiAstitute  Thirteenth  Revised 
Sheet  Nos.  57(i)  aad  57(ii)  teflect 
changes,  which  are  e&cttve  May  1. 
1988.  in  the  price  of  gas  purchased  Iqf 
Great  Lakes  from  TransCanada 
Pipelines  Limited  ('TransCaMda**)  for 
resale  to  NorAMra  Mianeeeta  Utilities 
("NMU").  Great  Lakes  states  that  the 
change  in  price  is  in  accordance  with 
revised  gas  pricing  previnons  that  have 
been  negatialed  hetareen  ^BrfU  and 
TransCanada.  The  revised  pricing 
provision  wiH  diange  the  commodity 
charge  from  $LS0  to  SL30  per  MMBtu  for 
purchases  up  to  100%  of  dtuly  contract 
quantity  and  from  $1,463  to  $1.30  per 
MMBtu  for  pardiaaes  in  excess  of  100% 
of  daily  coBtract  qaantity. 

Original-A  Sheet  No.  STfr)  reflects  the 
current  purchased  gas  cost  adjustmoit 
to  Rate  Schedules  T-10  and  T-20  for  the 
month  of  May,  1988.  This  change  is 
made  in  coojunatioa  writfa  a  related 
change  in  Rate  Schedde  T-4  effective 
May  1. 1988. 

Great  Lakes  requests  waiver  of  the  30 
day  notice  requirement  of  the  provisions 
of  1 154^dX4Miv)(a)  of  the 
Commission's  Regulatians  asid  any  other 
necessary  waiven  so  as  to  penut 
Corrected  Substitute  Thirteenth  Revised 
Sheet  Nos.  57(i),  Seoood  Substitute 
Thfrteen^  Revised  %eet  Noe.  57(i)  and 
57({i)  and  Originel-A  Sheet  No.  57(v)  to 
become  effective  on  May  1. 1988. 

Any  person  deitiring  to  be  heard  or  to 
protest  said  ffliag  should  file  a  Motion  to 
Intervene  or  jtrotest  with  the  Federal 
Energy  Regulatory  Coauaissian.  825 
North  Capitol  Street  I^  Washington, 
DC,  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  I¥ocedure.  All  such 
petitions  or  protests  should  be  filed  on 
or  before  June  6, 1988.  Protests  wiQ  be 
considered  by  the  ComaHssion  in 
determining  the  appropriate  action  to  be 
taken,  but  wiU  aot  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection. 

LoiaCasheU, 

Acting  Secretary. 

[FR  Doc.  66-1201  Piled  6-1-88: 8:45  am] 

BHUNO  COOS  criT-si-a 

[DodwtNaCPTB-ll  1-002  atsL] 
Quaatar  PipaHna  Co^  Redaaignation 

May  27, 1988 

On  April  15, 1988.  Questar  Pipeline 
Company  filed  in  Docket  No.  CP76-111- 
002,  et  all.  a  request  that  it  be 
designated  as  certificate  holder, 
respondent  or  party  under  its  new  name 
in  lieu  of  its  former  name,  Mountain  Fuel 
Resources,  Inc.  In  accordance  with  a 
corporate  name  chaise  the 
jurisdictiooal  natural  gas  operations  are 
to  be  conducted  under  the  name  of 
Questar  Pipeline  Company. 

A  list  of  authorizations  and  pending 
proceedings  is  set  forth  in  the  appendix 
hereto,  and  the  authorizations  and 
proceedings  are  redesignated  as 
requested,  as  well  as  the  FERC  Gas 
Tfuiff  on  file  with  the  Commission. 

This  action  is  taken  pursuant  to  18 
CFR  375.302(s)  of  the  Commission's 
Regulations. 
Lob  D.  CaahaU, 
Acting  Secretary. 

Questar  Pipeline  Company— ^^ending 
Proceedings  and  Existing 
Authorizations. 

CP76-111 

CP76-285 

CP80-274 

CP81-325-O00 

CP83-17-000 

CP84-29-000 

CP84-53O-000 

CP84-628-000 

CP84-684-000 

CP84-756-000 

CP85-234-000 

CP85-299-000 

CP8&-385-000 

CIP85-439-000 

CP84-443-000 

CP85-617-000 

CP85-618-000 

CP85-683-000 

CP85-894-000 

'CP86-215-000 

CP88-457-O00 

CP86-516-000 

CP87-143-000 

CP87-336-000 

CP88-239-000 
RP8e-87-000 

RP8&-164-4X)0  ^ 

RP87-4O-000 


RP87-1OO-O0O 

RP88-4O-a00 

ST87-729-000 

ST87-O7e-000 

ST87-10S3-000 

ST87-iei7-O00 

ST87-3208-000 

ST88-176-000 

ST88-213-000 

ST88-226-000 

ST88-1385-4XI0 

ST8a-1386-000 

ST88-17ee-000 

ST88-18efr-000 

ST88-2O1O-000 

ST88-2011-000 

ST86-2042-000 

ST88-2043-000 

ST88-2414-000 

ST88-2730-000 

ST88-2763-000 

ST88-2883-000 

[FR  Doc  88-12434  Filed  6-1-88;  8:45  am] 
SHiJiiQ  CODE  tnr-st-a 


[Docket  No.  RP88-«M>03] 

Texas  Eaatam  Transmission  Corp4 
Proposad  Ctiangas  In  FERC  Gas  Tsriff 
May  27, 1988. 

Take  notice  that  Texas  Eastern 
Transmission  Corporation  (Texas 
Eastern)  on  May  20, 1988  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff. 
Fifth  Revised  Volume  No.  1.  the 
following  tariff  sheets,  the  proposed 
effective  date  of  which  is  April  1, 1988: 

Second  Substitute  First  Revised  Sheet  No.  52 
Second  Substitute  First  Revised  Sheat  No.  53 
Second  Substitute  First  Revised  Sheet  No.  54 
Second  Substitute  First  Revised  Sheet  No.  55 
Second  Substitute  First  Revised  Sheet  No.  482 

Texas  Eastern  states  that  the  above 
listed  tariff  sheets  are  being  filed  in 
compUance  with  the  Commission's  order 
dated  April  21, 1988  in  Docket  No.  RP88- 
60-000  and  to  track  the  modifications 
approved  by  the  Commission  on  May  16, 
1988  in  Docket  No.  RP88-27. 
Workpapers  underlying  the  allocation 
factors  used  in  the  filing  are  included  as 
Attachment  A.  Texas  Eastern  also  filed 
alternate  tariff  sheets  in  the  event  the 
Commission  elects  not  to  accept  the 
tariff  sheets  listed  above.' 


'  Texas  Eastern  state*  that  the  alternate  tariff 
sheets  reflect  the  eliminatioa  of  all  interruptible 
sales  voluaaa*  tn  Uie  datorasiiiation  of  the  base  and 
deficiency  period  volumes  for  all  customers. 
Workpapers  for  the  altamate  tariff  sheets  setting 
forth  Texas  Eastern's  detennination  of  the 
allocation  factor  for  the  principal  amount  (which 
includes  a  prBdatetiniBsd  canyins  charge]  and  a 
breakdown  of  the  total  and  monthly  principal 
amounts  (which  inohide  a  piodetennined  carrying 
charge)  each  Texas  Eastern  customer  will  be 
required  to  pay  are  included  in  Attachment  B  of  the 
filing. 


Texas  Eastern  states  that  although  the 
Commission's  order  was  not  issued  until 
May  16, 1988.  United  billed  its  customers 
on  May  10, 1988  for  the  months  January 
through  April  and  that  Texas  Eastern's 
payment  is  due  on  May  20, 1988. 
Contemporaneously  with  the  filing  of 
these  tariff  riieets,  Texas  Eastern  is 
billing,  pursuant  to  the  existing  effective 
Section  31  provisions  of  its  tariff,  to 
recover  from  Texas  Eastern's  customers 
the  amount  payable  by  Texas  Eastern  to 
United.  To  the  extent  diat  the  amounts 
billed  by  Texas  Eastern  in  its  May  20. 
1988  billing  may  differ  from  the  amount 
which  wotJdd  have  been  billed  if  the 
tariff  sheets  proposed  herein  were 
effective,  Texas  Eastern  will  credit  any 
such  overpayment  and  debit  any  sudi 
underpayment  with  interest  on  future 
bills  upon  approval  of  the  tariff  sheets 
proposed  herein. 

Copies  of  the  filing  were  served  on 
Texas  Eastern's  jurisdictional  customers 
and  interested  state  commissions.  In 
addition.  Texas  Eastern  is  mailing  a 
copy  of  this  filing  to  all  parties  of  record 
in  Docket  No.  RP88-80. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  on  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE.. 
Washington  IX:  20428,  in  accordance 
with  Rules  214  and  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214.  385.211 
(1987)).  All  such  motions  or  protests 
should  be  filed  on  or  before  June  6, 1988. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Loia  D.  Caahall. 
Acting  Secretary. 
[FR  Doc.  88-12432  Filed  6-1-86;  6:45  am] 

SHJJHO  CODE  t717-«1-a 


[Docket  No.  RP88-175-000] 

Texas  Eastern  Transmission  Corp.; 
Petition  for  Dadaratory  Order 

May  27, 1986. 

Take  notice  that  on  May  17, 1988. 
Texas  Eastern  Transmission 
Corporation  (Texas  Eastern]  filed  a 
petition  for  declaratory  order  to 
determine  whether  requests  for 
transportation  similar  to  that  submitted 
by  Tejas  Power  Corporation  (Tejas)  do 
or  do  not  qualify  for  implementation 


BEST  COPY  AVAILABLE 
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punuant  to  section  311  of  the  Natural 
Gas  Policy  Act  of  1978  (NGPA). 

Texas  Eastern  states  that  Tejas  in  its 
May  2, 1968  motion  for  emergency 
clarification  of  the  order  issued  on  April 
22, 1988  in  Docket  No.  RP88-81-000, 
failed  to  enlighten  the  Commission  on 
the  specific  details  of  the  transportation 
desired  by  Tejas  which  Texas  Eastern 
determined  did  not  qualify  for 
implementation  under  section  311  of  the 
NGPA.  Texas  Eastern  states  that  the 
Tejas  transportation  request  sets  forth  a 
transaction  structure  which,  Texas 
Eastern  submits,  has  not  been  directly 
addressed  by  the  Commission  in  prior 
cases. 

Texas  Eastern  states  that  the 
Commission  has  previously  determined 
that  a  single  person  or  corporate  entity 
can  qualify  as  both  an  interstate  and 
intrastate  pipeline  for  purposes  of  self- 
implementing  transportation.  Similarily 
Texas  Eastern  submits  that  an  entity 
which  is  qualified  as  an  intrastate 
pipeline  in  one  state  (e.^..  Texas)  may 
not  necessarily  be  acting  in  that 
intrastate  pipeline  capacity  when  it 
conducts  business  in  another  state  [e.g., 
Louisiana).  Texas  Eastern  states  that  in 
the  factual  drcimistances  of  the  Tejas 
transaction,  the  intrastate  pipeline  entify 
is  not  acting  in  its  capacity  as  an  owner 
of  an  intrastate  pipeline. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NJB^  Washington, 
DC  20426,  ui  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214. 
385.211  (1987)).  All  such  motions  or 
protests  should  be  filed  on  or  before 
June  6, 1988.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  pubUc  inspection.  i 

Lois  O.  Caahell,  | 

Acting  Secretary. 
[FR  Doa  88-12430  Filed  6-1-88;  8:45  am] 

MUMQ  CODE  CriT-Ot-M 

ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-33S9-«]  j 

Georgia.  Mssinippi,  South  Carolina, 
and  Tenneaaee;  FY  88  Grant 
Performance  Reporta  I 

AQCNCV:  Environmental  Protection 
Agency. 


ACTION:  Notice  of  availabiUfy  of  grantee 
performance  evaluation  reports. 

summary:  EPA's  grant  regulations  (40 
CFR  35.150)  require  the  Agency  to 
evaluate  the  performance  of  agencies 
which  receive  grants.  EPA's  r^ulations 
for  regional  consistency  (40  CFR  56.7) 
require  that  the  Agency  notify  the  public 
of  the  availabilify  of  the  reports  of  such 
evaluations.  EPA  recently  performed 
midyear  evaluations  of  three  state  air 
pollution  control  programs  (Georgia 
Environmental  Protection  Division, 
Mississippi  Bureau  of  Pollution  Control 
and  South  Carolina  Department  of 
Health  and  Enviromnental  Control),  and 
of  one  local  program  in  Tennessee 
(Knox  Counfy  Department  of  Air 
Pollution  Control).  These  midyear  audits 
were  conducted  to  assess  the  agencies' 
performance  under  the  grants  made  to 
them  by  EPA  pursuant  to  section  105  of 
the  Clean  Air  Act.  The  audits  were  also 
conducted  as  part  of  the  National  Air 
Audit  System  (NAAS)  estabhshed  by 
EPA  in  an  effort  to  assure  nationwide 
consistency  in  the  evaluation  of  state 
and  local  air  pollution  programs.  EPA 
Region  FV  has  prepared  reports  for  the 
four  agencies  identified  above  and  these 
NAAS/filOS  reports  are  now  available 
for  public  inspection. 

AOMKSS:  The  reports  may  be  examined 
at  the  EPA's  Region  IV  office,  345 
Courtland  Street  NE.,  Atlanta,  GA  30365. 
in  the  Air.  Pesticides  &  Toxics 
Management  Division. 

FOR  FURTHER  INFORMATION  CONTACT: 

Walter  Bishop  at  404/347-2864  (FTS: 
257-2864). 
Dated:  May  23, 198& 

|oe  R.  F^ansmathas,    ■ 

Acting  Regional  Administrator. 

[FR  Doc.  88-12368  Filed  6-1-68;  8:45  am] 
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Integrated  Risk  Information  System 
(IRIS);  Health  Rialt  Assessment; 
GutdeHnea,  etc. 

AQCNCV:  U.S.  Environmental  Protection 
Agency. 

ACTION:  Notice;  availabiUfy  of  the 
Integrated  Risk  Information  System 
(IRIS). 


r.  The  Integrated  Risk 
Information  System  (IRIS)  is  an 
electronic  on-line  database  of  the  U.S, 
Environmental  Protection  Agency  (EPA) 
that  provides  risk  assessment  and 
regulatory  information  on 'chemical 
substances.  This  notice  describes  IRIS 
and  provides  information  on  how  to  . 


access  this  health  risk  information 
database. 

EFFECTWC  DATC  April  IS.  1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

nUS  User  Support  USEPA.  Office  of 
Research  and  Development 
Environmental  Criteria  and  Assessment 
Office.  MS-114.  Cincinnati.  OH  45268, 
Telephone  (513)  560-7254  or  FTS  684- 
7254. 

SUFPLEMENTARV  INFORMATION: 

Description 

IRIS  is  a  primary  source  of  EPA  health 
hazard  assessment  and  related 
information  on  chemicals  of 
environmental  concern.  It  is  intended  to 
serve  as  a  guide  for  the  hazard  and 
dose-response  assessment  steps  of  EPA 
assessments.  IRIS  was  created  in 
response  to  requests  for  Agency  risk 
information;  its  purpose  is  to  provide  a 
vehicle  for  the  communication  of 
chemical-specific  information  necessary 
to  develop  EPA  risk  assessments.  IRIS  is 
intended  to  make  chemical-specific  risk 
information  readily  available  to  those 
who  must  perform  risk  assessments  and 
also  to  increase  consistency  in  risk 
management  decisions.  EPA  staff  and 
EPA  contractors  are  expected  to  use  the 
risk  information  for  those  chemicals  in 
the  IRIS  database.  The  information 
contained  in  IRIS  is  intended  for  users 
without  extensive  training  in  toxicology, 
but  with  some  knowledge  of  health 
science.  Therefore.  IRIS  is  not  an 
exhaustive  toxicological  database,  nor  a 
risk  assessment  methodology  resource. 
IRIS  presents  only  summaries  of  hazard 
and  dose-response  assessments,  but 
provides  reference  citations  and  EPA 
contacts  for  further  information. 

The  IRIS  database  includes  the 
following  sections  (Service  Codes); 
these  Service  Codes  are  menu  options: 

(1)  Chemical  files  which  sumarize  data 
on  each  chemical 

(2)  Alphabetical  and  CAS  number 
listings  of  chemicals  in  IRIS 

(3)  List  of  revisions  made  to  existing 
chemical  files 

(4)  Introductory  overview  of  IRIS  and 
nUS  User's  Guide 

(5)  Background  documents  on 
methodologies 

(6)  Instructional  case  study  and  sample 
chemical  files 

(7)  Glossary  of  terms  and  acronyms 
usedinlRIS 

(8)  Status  of  chemicals  scheduled  for  the 
IRIS  review  process. 

Each  of  the  chemical  files  contains  a 
chronic  health  hazard  assessment  for 
noncarcinogenic  effects  «nd/or  for 


carcinogenic  effects  as  relevant 
Information  on  less-than-lifetime  health 
hazard  assessments,  estaUished  in 
Drinking  Water  Health  Advisories,  is 
included  in  the  diemical  files.  The 
chemical  files  riso  provide  summaries  of 
EPA  regulatory  decisions,  such  as  Water 
QuaUfy  Criteria,  Clean  Air  Act 
regulations.  Pesticide  Registration 
Standards,  and  Reportable  Quantities 
developed  for  Superfund. 
Supplementary  information,  such  as 
acute  toxidfy  summaries  and  physical- 
chemical  properties  data,  are  included 
when  available.  Apart  fitnn  the 
chemical  files,  badcground  documents  in 
the  database  describe  the  basic 
concepts  and  limitations  of  IRIS,  as  well 
as  the  risk  assessment  procedures  and 
assumptions  used  in  developing  the  IRIS 
health  hazard  database  assessment 
information. 

The  health  assessment  information 
contained  in  IRIS,  except  as  specifically 
noted,  has  been  reviewed  and  a^ved 
upon  by  inter-disciplinary  review  groups 
of  EPA  scientists.  These  scientists  have 
extensive  experience  in  risk  assessment 
Thus,  the  information  in  IRIS  represents 
and  expert  Agency  consensus.  This 
Agency-wide  agreement  on  risk 
information  is  one  of  the  most  valuable 
aspects  of  IRIS^ 

As  the  inter-disciplinary  review 
groups  of  EPA  scientists  continue  to 
review  and  verify  risk  assessment 
information,  additional  chemical  files 
will  be  added  to  IRIS.  If  you  wish  to 
obtain  information  on  the  status  of  this 
review  for  a  particular  chemical,  call 
IRIS  User  Support  at  (513)  569-7254  or 
FTS  684-7254. 

Accessing  IRIS 

nUS  is  available  electronically  fi-om 
the  following  diree  sources: 

(1)  DIALCOMInc.  IRIS  is  on 
DIALCOM  Inc's  Electronic  Mail  the 
computer-based  electronic 
communication  system  to  which  EPA 
subscribes.  To  obtain  a  DIALCOM  Inc. 
account  contact  Mike  McLaughlin.  (202) 
48fr-055a  or  write  to:  DIALCOM  Inc.. 
600  Maryland  Avenue  SW.,  Suite  307. 
Washmgton  DC  20024. 

(2JPubUc Health  Network  (PHN). 
PHN  is  the  communication  network  of 
the  PubUc  Health  Foundation.  The 
Foundation  serves  member  state  health 
departments  and  will  provide  IRIS  on 
PHN  to  state  and  local  health 
departments.  Contact  Paul  Johnson, 
(202)  808-5600. 

(3)  National  Technical  Information 
Service  (NTIS).  Although  IRIS  accounts 
will  not  be  available  through  NTIS.  a 


floppy  disk  version  of  DUS  will  be 
provided  by  NTIS  for  a  fee.  Write  to:  Stu 
Wiseman.  NITS,  5285  Port  Royal  Road. 
R32.  Springfield.  VA  22161.  or  call  (703) 
487-4807. 

There  are  two  hardware-software 
options  accessing  IRIS.  Both  options  use 
common  hardware  and  software.  The 
first  option  requires  a  personal  computer 
(PC),  as  standard  1200  baud  Bell  212A 
compatible  or  2400  baud  asynchronous 
modem,  a  phone  fine,  and  FC 
communication  seftvrare  as 
CROSSTALK  XVI.  Many  other 
commuiucation  software  packages  may 
also  be  used  To  determine  if  your 
communication  software  is  compatible, 
contact  Mike  McLmghkn  at  (202)  488- 
0550.  The  second  option  requires  an 
ASCII  communicating  dumb  computer 
terminal,  a  standard  1200  baud  Bell 
212A  compatible  or  2400  baud 
asynchronous  modem,  and  a  phone  line. 
The  necessary  communication  settings 
are:  parify— NO;  8  bits.  1  stop  bit  full 
duplex. 

At  this  time.  IRIS  chemical  files  are 
only  available  electronically.  Users  are 
strongly  encouraged  to  view  or  print  on- 
line information  to  ensure  use  of  the 
most  up-to-date  chemical  information. 

Cost 

The  user  must  pay  only  for  the  cost  of 
accessing  IRIS.  The  user  will  be  billed 
by  DIALCOM.  Inc.  there  is  a  $25.00 
monthly  minimum  which  is  appUed 
against  a  usage  fee  of  $25.00  per  hour.  In 
addition  to  the  usage  fee.  there  is  a  $.05 
charge  per  computer  screen  accessed. 
There  is  no  EPA  charge  for  using  IRIS. 

Those  chooshig  to  access  IRIS  via  the 
Public  Health  Network  will  be  charged 
under  a  different  set  of  fees.  Contact  the 
Public  Health  Foundation  at  (202)  898- 
5600  for  information. 

LimitationB  of  IRIS  Information 

The  information  in  IRIS  is  most  useful 
if  appUed  in  the  larger  context  of  risk 
assessment  as  outlined  by  the  National 
Academy  of  Sciences  [National 
Research  Council  1983].  IRIS  supports 
the  first  two  steps  of  the  risk  assessment 
process  (as  summarized  in  Service  Code 
4);  namely,  the  hazard  identification  and 
dose-response  assessment  steps.  The 
primary  quahtative  and  quantitative  risk 
data  on  IRIS,  the  reference  dose  and 
carcinogenicify  assessments,  can  serve 
as  guides  in  evaluating  potential  health 
hazards  and  selecting  a  reponse  to 
alleviate  a  potential  risk  to  human 
health. 

The  REFERENCE  DOa:  (RflO)  can  be 


used  to  estimate  a  levri  ol 
environment^  exposuK  at  or  below 
which  no  advene  efect  is  eiq)ected  to 
occur.  The  Rfl)  is  an  ESTIMATE  («ddt 
uncertainty  spanning  perhaps  an  order 
of  magnitude)  of  a  daUy  exposure  to  the 
human  population  (including  aensitive 
subgroups)  that  is  likely  to  be  without 
appreciable  risk  of  deleterious  effects 
during  a  lifetime.  The  Rfl3s  are  based  on 
an  assumption  of  lifetime  exposure  and 
may  not  be  appropriately  appUed  to 
less-than-lifetime  exposure  situations. 
Rfl}8  are  derived  for  the 
noncarcinogenic  effects  of  substances 
that  may  abo  be  carginogendc. 

The  CARCINOGENICITY 
ASSESSMENTS  on  IRIS  begin  with  a 
quahtative  weight-of-evidence  judgment 
in  the  form  of  a  classification  as  to  the 
likelihood  that  an  agent  may  be  a 
carcinogen  for  humans.  This  judgment  is 
made  independent  of  consideration  of 
the  agent's  potency.  A  quantitative 
assessment  including  slope  factor  and 
unit  risks,  is  then  presented  The  slope 
factor  is  an  upper-bound  ESTIMATE  of 
the  cancer  risk  for  tiumans  per  mg  of 
agent/kg  body  weight/ day.  The  unit 
risk,  which  is  calculated  bom  the  slope 
factor,  is  an  ESTIMATE  in  tenns  of 
either  risk  per  fig/L  of  drinking  water,  or 
risk  per  ^g/cujn  of  air  concentration. 

In  general,  risk  values,  such  as  those 
on  IRIS,  cannot  be  used  to  predict  the 
acutal  incidence  of  human  disease  or 
the  type  of  effects  chemical  exposures 
may  have  on  humans.  This  is  due  to  the 
numerous  UNCERTAINTIES  involved  in 
risk  assessment  including  those 
associated  with  extrapolations  from 
animal  data  to  humans  and  from  hi^ 
experimental  doses  to  lower 
environmental  exposures.  The  organs 
affected  and  the  types  of  adverse  effects 
resulting  from  chemical  exposure  may 
differ  between  study  animals  and 
humans.  In  addition,  many  factors 
besides  exposiu«  to  a  chemical 
influence  the  occurrence  and  extent  of 
human  disease. 

Each  RfD  and  carcinogen  assessment 
is  derived  by  using  consistent  chemical 
hazard  identification  and  dose-response 
assessment  methods.  These  methods  are 
outlined  in  Background  Documents  1 
and  2,  found  in  Service  Code  5.  The 
appUcation  of  altered  IRIS  RfD  or 
carcinogen  assessment  values  (for 
example,  the  use  of  more  or  fewer 
Uncertainty  Factors  than  were  applied 
to  arrive  at  an  RfD)  in  estimating  the 
potential  health  risk  posed  by  a 
chemical  exposure  is  not  endorsed  by 
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the  inter-disciplinary  review  groups  of 
EPA  scientists.  The  risk  information  in 
mis  will  be  REVISED  by  these  work 
groups  when  additional  health  effects 
data  become  available  and  new 
developments  in  risk  assessment 
methods  arise. 

Infonnatioo  Submission 

The  IRIS  Information  Submission 
Desk  (address  provided  at  the  end  of 
this  notice]  will  receive  all  information 
submissions  regarding  IRIS.  To  facilitate 
the  handling  of  this  information,  all 
submissions  must  adhere  to  the 
following  format.  All  submissions  must 
include  a  cover  letter  and  issue  page,  as 
well  as  any  supporting  documents. 

The  cover  letter  should: 

•  State  that  the  correspondence  is  an 
IRIS  information  submission.  If  the  issue 
raised  in  an  information  submission  is 
not  chemical-specific,  this  should  be 
clearly  stated: 

•  Describe  in  general  terms  the 
purpose  of  the  information  submission 
for  each  issue  abut  IRIS  being  addressed 
(if  more  than  one  issue  is  being  raised, 
each  should  be  described);  and 

•  Include  the  name,  address  and 
phone  ntmiber  of  the  individual  sending 
the  information  submission.  | 

The  issue  page  should:  ' 

•  Identify  the  chemical  by  name  and 
CAS  number; 

•  State  the  type  of  IRIS  information 
(for  example,  oral  reference  dose, 
inhtdation  carcinogenicity  assessment, 
etc.)  that  is  being  addressed: 

•  State,  in  appropriate  detcul,  the 
issue  being  addressed; 

•  Describe  briefly  the  information 
and/or  supporting  documents  being 
provided;  | 

•  Explain  how  and  why  the  ' 
information  submission  could  change 
what  is  in  IRIS;  and 

•  State  any  claims  for  confidential 
treatment  of  part  or  all  of  the 
submission,  with  appropriate 
justification  for  such  claims. 

If  more  than  one  chemical  or  type  of 
IRIS  information  is  being  addressed, 
prepare  a  separate  issue  page  for  each 
chemical. 

Notes  regarding  supporting 
doctmients: 

•  Parties  submitting  health  effects 
studies  for  existing  chemicals  on  IRIS 
should  include,  for  each  study 
submitted,  a  specific  explanation  of  how 
and  why  the  study  results  could  change 
a  quantitative  risk  value  or  relevant  IRIS 
narrative. 

•  Parties  submitting  health  effects 
studies  for  those  chemicals  scheduled 
for  consideration  by  the  inter- 
disciplinary review  groups  of  EPA 
scientists  should  include,  for  each  study 


submitted,  an  explanation  of  the 
significance  of  the  study  results  to  a 
potential  RfD,  carcinogen  assessment 
value,  etc. 

•  Two  copies  of  all  documents 
referenced  should  be  included  in  the 
submission. 

•  Documents  (or  sections  thereof) 
claimed  to  be  confidential  should  be  so 
marked.  Any  documents  not  marked 
may  be  made  available  to  the  public 
without  further  notice  to  the  submitter. 
Any  claim  to  confidentiality  should  be 
explained  on  the  relevant  issue  page. 

Because  IRIS  is  designed  to  be  a 
publicly  available  database,  any 
submitted  studies  or  docimients 
considered  by  EPA  and  used  to  revise 
any  part  of  IRIS  will  be  summarized  and 
cited  in  IRIS.  This  information  may  be 
made  available  to  an  external  peer 
review  panel  and  to  the  public  upon 
request. 

•  Any  material  that  cannot  be  made 
available  to  a  peer  review  panel  or  to 
the  public  upon  request  may  receive 
limited  consideration. 

Comments  on  Drinking  Water  Health 
Advisories  will  not  be  considered  by  the 
IRIS  Information  Submission  Desk 
unless  they  identify  an  inconsistency 
between  the  Health  Advisory 
summarized  in  IRIS  and  the  actual 
USEPA  Office  of  Drinking  Water  Health 
Advisory.  Questions  about  the 
substance  of  Drinking  Water  Health 
Advisories  should  be  addressed  to  the 
Safe  Drinking  Water  Hotline.  1-800-428- 
4791.  Although  EPA  regulations  are 
summarized  in  IRIS,  comments  on  the 
content  of  regulations  will  not  be 
considered  by  the  IRIS  Information 
Submission  Desk,  but  should  be 
addressed  to  the  EPA  program  office 
with  the  statutory  responsibility  for  the 
regulatory  action. 

Questions  about  IRIS  should  be  made 
to  IRIS  User  Support  (513)  569-7254  or 
FTS  684-7254,  and  not  the  IRIS 
Information  Submission  Desk. 

Information  submissions  should  be 
sent  to:  IRIS  Information  Submission 
Desk,  USEPA,  Environmental  Criteria 
and  Assessment  Office,  MS-114, 26 
Martin  Luther  King  Drive,  Cincinnati, 
OH  45268. 

Date:  May  25. 1988. 

Can  R.  Geibu, 

Acting  Asaistant  Administrator  for  Research 
and  Development 

[FR  Doc.  88-12370  Piled  6-1-88;  8:45  am] 
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Science  Advtopry  Doanli  RadMlon 
AcMaorv  CoiMiiltlae.  Doee  and  Mak 
SulicoHiinHleet  and  Sourcea  and 
Tranaport  Subcommittee;  Three  Open 


Under  the  Federal  Advisory 
Conunittee  Act  Pub.  L  92-463,  notice  is 
hereby  given  of  meetings  of  the  Science 
Advisory  Board's  Radiation  Advisory 
Committee  and  two  of  its 
Subcommittees.  The  Dose  and  Risk 
Subcommittee  will  meet  )une  20, 1988. 
The  Radiation  Advisory  Committee  will 
meet  June  27-28, 1988.  The  Sources  and 
Transport  Subcommittee  will  meet  July 
13-15. 198a  All  three  meetings  will  be 
held  at  the  U.S.  Environmental 
Protection  Agency  in  the 
Administrator's  Conference  Room  1103 
West  Tower.  The  meetings  will  begin  at 
9:00  a.m.  on  the  first  day  and  adjourn  no 
later  than  5:30  pan.  of  the  last  day. 

On  June  20, 1988  the  Dose  and  Risk 
Subcommittee  will  review  risk  estimates 
for  radiation  developed  by  the  Agency. 
The  estimates  are  for  different  types  of 
radiation  and  are  presented  in  terms  of 
ranges  of  risk.  The  Agency  is 
considering  using  the  new  estimates  for 
a  variety  of  applications  including  the 
regulation  of  radionuclides  as  a 
hazardous  air  pollutant  and  possible 
regulations  for  the  disposal  of  low-level 
radioactive  waste.  The  risk  estimates 
are  set  forth  in  "ORP  Low-LET  Risk 
Estimate  for  Regulatory  Purposes", 
February  25, 1988  and  "EPA  Radon  Risk 
Estimates"  expected  shortly.  Both 
documents  are  available  from  Dr. 
Jerome  Puskin  at  the  Office  of  Radiation 
Programs  (ANR-461),  U.S. 
Environmental  Protection  Agency,  401 M 
Sb«et  SW.,  Washington.  DC  20460  (202/ 
475-4640). 

The  Radiation  Advisory  Committee 
meeting  June  27-28, 1988  will  have  four 
purposes:  To  hear  die  report  of  the  Dose 
and  Risk  Subcommittee,  to  hear  the 
report  of  the  Randon  Measurement 
Subcommittee,  to  discuss  issues 
relevant  to  the  Sources  and  Transport 
Subcommittee  review,  and  to  be  bnefed 
on  other  radiation-related  activities  of 
the  Environmental  Protection  Agency. 

On  July  13-15. 1988  the  Sources  and 
Transport  Subcommittee  meeting  will 
review  those  portions  of  the  technical 
basis  for  the  revised  radionuclides 
NESHAP  (national  emissions  standard 
for  hazardous  air  pollutants]  which 
relate  to  relevant  source  of  radiation 
and  its  tranaport  through  the 
environment  Moat  of  this  technical 
basis  is  set  forth  in  Radionuclides: 
Background  Information  Document  for 
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Pinal  Rules.  EPA  S20/1-64-O22-1. 
October  1984;  the  reinainder  will  be 
presented  in  memoranda  from  the  Office 
of  Radiation  Programs.  These  materials 
can  be  obtained  bom  Mr.  Terrence 
McLaughlin  at  the  Office  of  Radiation 
Programs  (ANR-460).  U.S. 
Environmental  Protection  Agency,  401 M 
Street  SW..  Washington.  DC  a046a  (202) 
47&-4610. 

The  meetings  are  open  to  the  public. 
Any  member  of  the  public  wishing  to 
attend,  present  information,  or  receive 
further  details  should  contact  Mrs. 
Kathleen  Conway,  Executive  Secretary, 
or  Mrs.  Dorothy  Clark.  Staff  Secretary. 
(A-IOIF),  Science  Advisory  Board.  U.S. 
EPA,  401 M  Sb«et  SW..  Washington,  DC 
Telephone  202/382-2552  or  FTS  8-382- 
2552.  Written  comments  wiU  be 
accepted  and  can  be  sent  to  Mrs.  / 
Conway  at  the  address  above  by  12K)0 
Noon  each  Friday  before  the  meetings. 

Date:  May  24, 198a 
Donakl  G.  Banes. 

Acting  Director,  Science  Advisory  Board. 
[FR  Doc.  88-12388  Filed  6-l-8a  8:45  am] 
tflifffif  coos  ( 


[FRL-3389-7] 

Propoaed  Settlement  Under  Section 
122(g)  of  tiM  Conyrehenalve 
Environmental  Reaponae, 
Compeneatlon  and  UabWty  Act; 
Cannona  Engineering  Corp.  et  al. 

AOENCV:  Environmental  Protection 

Agency. 

ACnON:  Request  for  public  comment. 

DATE  Comments  must  be  provided  on  or 
before  July  5.  Idsa 
ADOWEas:  Comments  should  be 
addressed  to  the  Regional 
Administrator.  U.S.  Environmental 
Protection  Agency,  Region  L  J.F.K. 
Federal  Building.  Boston. 
Massachusetts.  02203.  and  shoidd  refer 
to:  In  Re  the  Cannons  Engineering 
Corporation  Sites  in  Bridgewater. 
Massachusetts  and  Hymouth, 
Massachusetts,  the  GUson  Road  Site  in 
Nashua,  New  Hampshire,  and  the 
TirJdiam's  Garage  Site  in  Londonderry. 
New  Hampshire,  U.S.  EPA  Docket  No. 
1-88-1034  (March  la  1968). 
FOR  RNITNCR  MTOMIATION  CONTACT: 

Audrey  Zucker.  U.S.  Environmental 
Protection  Agency.  Office  of  Regional 
Counsel,  RRC-2203.  JJ^JC.  Building. 
Room  2203.  Boston.  Massachusetts 
02203.  (617)  565-^441. 

Nodoe  of  De  Minimis  Setdement 

In  accordance  with  section  122(i)(l)  of 
the  Compreheitsive  Environmental 
Reponse,  Compensation  and  Liability 


Act  of  1986.  as  amended  (CERCLA), 
notice  is  hereby  given  of  a  proposed 
administrative  setdement  concerning 
the  Cannons  Engineering  Corporation 
hazardous  waste  sites  in  Bridgewater 
and  Plymouth.  Massachusetts,  the 
Tinkhfun's  Garage  hazardous  waste  site 
in  Londonderry,  New  Hampshire,  and 
the  Gilson  Road  hazardous  waste  site  in 
Nashua,  New  Hampshire.  The  terms  of 
this  proposed  agreement  are  identical  to 
the  terms  contained  in  the  first  proposed 
agreement  concerning  these  sites  which 
was  published  for  comment  on  February 
11. 198a  53  FR  4070.  The  settling  parties 
to  this  second  proposed  agreement  were 
unable  to  participate  in  the  first 
setdement  for  administrative  reasons. 
This  second  setdement  agreement  has 
been  proposed  for  approval  by  the 
Regional  Administrator  for  EPA  Region  I 
on  May  23, 1988.  Below  are  listed  the 
parties  who  have  executed  Binding 
Letters  of  Intent  committing  to 
participate  in  this  setdement: 

Abington  Junior  High  School;  Ark- 
Less  Switch  Corp.;  Benjamin  Moore; 
Coppercraft  Guild:  Davol  Inc.:  Foster 
Metals;  Manchester  Union  Leaden 
Ocean  State  Finishing  Corp.;  Orleans 
Elementary  School;  PFW;  Richardson 
'Company:  St  John  The  Baptist  Rectory: 
St  Patrick's  School;  Steams  Express 
Co.;  Taunton  Savings  Bank;  Tremont 
Nail  Co.;  U.S.  Post  Office  Group;  U.S. 
Dept  of  Conuierce;  U.S.  Air  Force 
Group;  U.S.  Coast  Guard  Group; 
Vulplex.  Inc. 

These  21  parties  will  pay  an  estimated 
$541,466.94  in  setdement  payments 
under  the  agreement 

EPA  is  entering  into  the  agreement 
under  the  authority  of  sections  122(g) 
and  107  of  CERCLA.  Section  122(g) 
authorizes  early  settiements  with  de 
minimis  parties  to  allow  them  to  resolve 
their  liabilities  at  Superfund  sites 
without  incurring  substantial 
transaction  costs.  Under  this  authority, 
the  agreement  proposes  to  setde  with 
parties  in  the  Cannons  case  who  are 
responsible  for  less  than  one  percent  of 
the  waste  volume  at  each  of  the  four 
sites  with  which  they  are  associated. 

Settling  Parties  will  be  required  to  pay 
their  volumetric  shares  of  the 
governments'  response  costs  at  the  four 
sites,  including  costs  incurred  by  the 
government  to  date  and  the  costs 
expected  to  be  incurred  at  the  sites  in 
the  future. 

SetUing  Parties  will  also  be  required 
to  pay  a  setdement  premium  in  addition 
to  their  respective  volumetric  shares  of 
the  expected  response  costs  at  each  site 
to  compensate  for  the  risks  that  are 
posed  by  settling  before  all  costs  are 
known.  The  amount  of  each  Settling 
Party's  premium  payment  is  calculated 


by  multiplying  .60  times  the  Party's 
volumetric  share  of  the  total  response 
costs  at  the  four  sites. 

Finally.  Settling  Parties  will  be 
required  to  pay  a  base  setdement  charge 
to  reimburse  the  government  for 
transaction  costs  incurred  in  conducting 
the  setdement  negotiations  leading  up  to 
this  proposal 

In  exchange  for  these  setdement 
payments,  the  governments  covenant 
not  to  sue  for  further  civil  or 
administrative  liabilities  in  connection 
with  the  four  Cannons  sites.  The 
covenant  also  extends  to  all  federal  and 
state  natural  resource  damage  liabilities 
with  the  exception  that  Settling  Parties 
may  be  called  upon  to  fund  assessments 
of  damages  to  natural  resources  under 
the  trusteeship  of  the  National  Oceanic 
and  Atmospheric  Administration 
(NOAA)  at  the  Bridgewater,  HymouUi 
and  Nashua  sites  if  data  gathered  by 
June  30, 1990  does  not  eliminate  the 
need  for  damage  assessements. 

The  Environmental  Protection  Agency 
will  receive  written  comments  relating 
to  this  agreement  for  thirty  days  from 
the  date  of  publication  of  this  notice. 

A  copy  of  the  proposed  administrative 
setdement  agreement  may  be  obtained 
in  person  or  by  mail  from  the  EPA's 
Region  I  Office  of  Regional  Counsel 
J.F.K.  Federal  Building.  Boston. 
Massadiusetts  02203.  Additional 
backgound  information  relating  to  the 
setdement  is  available  for  review  at  the 
EPA's  Region  I  Office  of  die  Regional 
Counsel. 
Mkhael  R.  Debnd. 
Regional  Administrator. 
[FR  Doc.  88-12371  Filed  8-1-88;  8:45  am] 

nUJNQCOOE  ( 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Information  Collection  Requirement 
Approval  by  Office  of  Management 
and  Budget 

May  2D,  1988. 

The  following  information  collection 
requirements  have  been  approved  by 
the  Office  of  Management  and  Budget 
under  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C  3507).  For  fiirther 
information  contact  Doris  Benz,  Federal 
Communications  Commission,  telephone 
(202)  632-7513. 

OMffM?..*  3060-0085 
Title:  Employment  Inquiry 
Form  No.:  FCC  65 

A  revised  and  reinstated  employment 
inquiry  form  has  been  approved  for  use 


Federal  Resieler  /  Vol  S3,  No.  106  /  Thunday.  June  2.  IfleB  /  Notices 


through  4/30/91.  It  will  be  implemented 

when  copies  of  the  form  are  evailehie. 

OAfBTVb..- 3060-0407 

Title:  Ai^Iicatkm  for  Bxtenmm  of 
Broadcast  Constredion  Penmt  or  to 
Replace  Expired  ConetmctioD  Pemit 

Form  No.:  FCC  307  (Data  formerly 
sabmitted  on  FCC  TOT) 

A  new  application  fonn  FCC  307  has 
been  approved  for  nse  throu^  3/31/91. 
This  form  will  be  used  by  broadcast 
applicants  only.  The  existing  form  FCC 
701  (April  1985  edition)  will  remain  in 
use  until  this  new  fonn  is  available.  At 
that  time,  a  Public  Notice  will  be  issued 
containing  information  on  availability 
and  implementation  for  broadcast 
applicants.  | 

OMBiVo..- 3060-0035  ' 

Title:  Application  for  Renewal  of 

Auxiliary  Broadcast  License  (Short 

form) 
Form  Na:  FCC  313^ 

A  revised  application  form  FCC  313-R 
has  been  approved  for  use  throng  3/31/ 
91.  The  April  1966  edition  with  a 
previous  expiration  date  of  3/31/88  will 
remain  in  use  until  revised  forms  are 
available. 

Federal  Conmninicatioiis  CommisBion. 

H.  Walkar  Faaator  m. 

Acting  Secretary. 

[FR  Doc.  88-12387  Fikd  »-l-88;  8:45  am] 

■UMQ  CODE  tna-m-M 


[Report  Na  CL-6S-111] 


Common  Cwrlor  Public  MobRo 
ServlcM  InfonratkNi;  ObIm  wid  FMh9 
ReQMPMiMnts  Awiounooa  for 
Accoptanco  of  AppOcatlono  f or  Btock 
2C«lulM-RSAs 


May  20, 198& 

During  the  months  of  July  and  August, 
1988  applications  for  block  2  celhilar 
RSAs  will  be  accepted  for  filing.  Specific 
filing  dates  and  markets  appear  on 
pages  5  and  6  of  this  notice. 

All  applications  for  these  maricets 
must  be  filed  in  Pittsburgh, 
Pennsylvania.  Applicationa  soit  via  U.S. 
Postal  Service  mutt  be  addreeaed  as 
follows:  Federal  CommuDications 
Commiasioa.  CeDwlar  Telephone^ 
Maricet  No.  (Enter  market  nmnber).  P.O. 
Box  371995M,  Pittsburgh,  PA  152S0-7995. 

Aiq>licati(HU  shipped  via  common 
carrier  or  hand  carried  must  be  Intnight 
to  the  following  address  between  the 
hours  of  8:30  a.m.  and  5:00  p  jn.:  Federal 
Communications  Commission,  Cellular 
Telephone  Filing,  Strip  Conuaerce 
Center,  28th  and  liberty  Avenue, 
PitUbur^  PA  15222. 


Directions  to  ttw.  Strip  QMtmBrce 
Center  filing  location  ai^ear  on  page  4 
of  this  notice. 

Ftwmat  of  AppHeations 

Applicab'ons  must  consist  ot  (1)  A 
completed  transmittal  sheet,  a  o^ty  of 
which  is  attached  hereto  (see  also  page 
4):  (2)  a  $200  fee;  and  (3)  a  sealed  5"x7" 
envelope  containing  two  nucroficbe 
copies  of  the  application. 

The  two  microfiche  cogues  of  each 
applicatitm  shall  be  prepared  in 
accordance  with  S  22.913(c)  of  the 
Commission's  rules. 

•  Each  fiche  must  be  labeled  at  the 
top  with  the  Applicant's  Name.  Market 
Number,  Mfucket  Name,  and  Fluency 
Block.  For  Example:  Jones,  Robert 
Market  #336.  California  l-^3el  Norte 
Frequency  Block  A 

•  One  microfiche  jacket  most  be 
labled  "Original"  and  the  other  jacket 
must  be  labeled  "Copy". 

•  The  fiche  must  be  black  A  white 
(the  purple  or  blue  fiches  are 
unacceptable  as  they  do  not  produce 
readable  paper  copies),  and  the 
"original"  microfidie  copy  must  be^ 
archival  quality. 

•  The  information  required  by 

9  22.913(b)(2)  must  be  placed  on  the 
5"X7"  microfiche  envelope.  The  5"X7" 
microfiche  envelope,  therefore,  must  be 
cleariy  labeled  with  the  Applicant't 
Name.  Market  Number,  Mariiet  Name, 
and  Frequency  Block. 

•  the  inf6rmati*on  on  the  microfiche 
envelope  must  matdt'the  information  on 
the  transmittal  sheet 

•  The  completed  transmittal  sheet, 
the  $200  fee  and  die  microfiche  envelope 
must  be  placed  in  a  9"xl2"  envelope. 
The  market  number  of  the  market  being 
applied  for  must  be  placed  in  the  lower 
left  hand  a»ner  ol  aH  envelopes 
delivered  to  the  Strip  Commerce  Coater 
facility. 

The  certification  required  under 
S  22.913(b)(a)  is  included  on  the 
transmittal  sheet  and  will  no  Icmger  be 
the  first  page  in  the  api^cation  itself. 
The  appKcant  chosen  in  each  market 
will  be  required  to  submit  its  oripnal 
ai^lication  and  two  copies  thereof 
within  seven  (7)  days  of  the  public 
notice  announcing  the  winning  apidicant 
in  each  maiicet 

Receipt  Gopiee 

Applicants  wishing  stamped  receipts  ' 
must  provide  an  additional  copy  of  the 
transmittal  sheet  for  each  application 
submitted. 

•  Such  appUcaticHis  that  are  mailed  or 
shipped  via  common  carrier  must 
contain  a  self-addressed  business-sized 
(approximately  4.5"  X  9.5")  stamped 
envelope  along  with  the  extra  copy  of 


the  transmittal  sheet  Both  the  extra 
copy  and  the  envdi^  must  be  attadied 
to  the  appiication  biaide  the  8"  X12" 
outere  envelope. 

•  Appbcations'ttMt  are  hand 
delivered  must  not  fBGhsde  the  receipt 
copy  of  the  transmittal  sheet  biside  the 
outer  envelope.  The  receipt  copy  riiaQ 
be  presented  to  the  acce^rtance  cleric 
with  the  9"xl2"  envelope  containing 
the  application  and  will  be  stamped  at 
that  time. 

Points  to  Remember 

1.  Each  appBcation.  with  associated 
material  (transmittal  sheet  check  or 
money  order,  and  5" XT"  miarofidie 
envelope)  must  be  separate  packaged 
in  a  8"  X 12"  outer  envdope. 

2.  A  separate  $200  fee  must  be 
submitted  with  eadi  appticatioo. 

3.  A  separate  completed  tranemitta] 
sheet  is  required  with  each  applicaticm. 

4.  The  label  on  the  microfiche 
envelope  must  agree  with  the 
information  on  the  transmittal  sheet  and 
the  information  on  the  top  of  eadi  fiche. 

5.  The  transmittal  sheet  must  be 
signed  in  ink  (preferably  not  black  ink). 

6.  No  extraneous  material  (such  as 
transmittal  letters)  should  be  sutnnitted; 
it  will  only  serve  to  impede  the 
processing  of  the  ai^tlication. 

7.  The  maricet  name  and  maricet 
number  must  watch. 

ft.  A  single  check  of  money  order  in 
the  amount  of  $200  (made  payable  to  the 
Federal  Communications  Commission) 
must  be  included.  Cash  is  strongly 
discouraged. 

9.  For  applications  sent  via  the  U.S. 
Postal  Service,  the  maricet  number  of  the 
market  being  applied  for  must  appear  at 
the  end  of  the  se(»nd  line  in  the 
address. 

10.  F<x  applications  delivered  by  any 
means  other  than  the  U.S.  Postal 
Service,  the  market  number  must  appear 
in  the  lower  left  hand  comer  of  the 
9"X12"  outer  envelope. 

11.  The  9"X12"  outer  etntiope  may 
be  placed  inside  a  shqiiang  envelope 
when  applications  are  shifted  by 
couriers  which  use  special  shipping 
envelopes. 

12.  Do  not  submit  FAA  Form  7640-1  to 
the  Federal  Aviation  Administraticm  at 
the  time  of  filing  this  amplication.  See 
Public  Notice  (Repwt  No.  CL-8B-93, 
Mimeo  No.  726,  released  November  27, 
1987). 

13.  The  application  must  include  a 
firm  financial  commitment  as  required 
by  8  22.917  of  the  Commission's  Rules. 
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DIRECTIONS  TO  STRIP  COMMERCE 
CENTER 

From  Greater  Pittsburgh  International 
Airport  and  Interstate  79 

Proceed  east  on  Parkway  (Interstate 
279)  towards  downtown  Pittsburgh. 

Go  throuj^  the  Fort  Pitt  tunnels  and 
across  the  Fort  Pitt  bridge  to  Liberty 
Avenue. 

Take  Liberty  Avenue  to  28th  Stieet  (28 
blocks). 

Turn  right  on  28th  Street  and  follow 
FCC  signs  to  parking  lot 

Enter  building  at  designated  area  and 
follow  signs. 

From  Peimsylvania  Turnpike 

Take  Exit  6  (Monroeville)  to  Parkway 
(Interstate  376).  Go  west  on  Parkway  to 
the  Grant  Stieet  Exit  (Exit  3). 

Proceed  on  Grant  Street  to  Liberty 
Avenue  (Approximately  6-7  blocks). 

Bear  right  on  to  Liberty  Avenue. 

Take  Liberty  Avenue  to  28th  Street 

Turn  right  on  28th  Street  and  follow 
FCC  signs  to  paricing  lot. 

Enter  building  at  designated  area  and 
follow  signs. 

Transmittal  Sheet 

Attached  is  a  copy  of  the  transmittal 
sheet  which  must  be  filed  with  each 
cellular  application.  You  may  make 
copies  of  the  attached  form  for  your  use. 
Only  a  limited  number  of  transmittal 
sheets  will  be  available  to  the  public 
through  the  forms  room  located  at  1919 
M  Street  NW.  in  room  B-10. 

Notice 

A  copy  of  this  Public  Notice 
(excluding  the  transmittal  sheet)  will  be 
placed  in  the  Federal  Register. 

ACCEPTANCE  OF  APPUCA'HONS 
FOR  CELLULAR  RSAs  IN  BLOCK  2 

July  13-15. 1968 

Alaska 

316.  Alaska  1— Wade  Hampton 

316.  Alaska  2— Bethel 

317.  Alaska  3— Haines 

Hawaii       , 

385.  Hawaii  1— Kauai 

386.  Hawaii  2— Maui  ' 

387.  Hawaii  3 — Hawaii 


July  20-22. 1908 
California 


336.  California 

337.  California 

338.  California 

339.  California 

340.  California 

341.  California 

342.  California 

343.  California 

344.  California 

345.  California 

346.  California 

347.  CaUfomia 


1— Del  Norte 
2— Modoc 
3 — ^Alpine 
4 — ^Madera 
5 — San  Luis  Obispo 
6— Mono 
7 — Imperial 
8— Tehama 
9 — ^Mendocino 
10— Sierra 
11— El  Dorado 
12— Kings 


1— Clallam 
2 — Okanogan 
3— Ferry 
4 — Grays  Harbor 

5— Kittitas 
6 — Pacific 
7 — Skamania 
8 — Whitman 


July  27-29, 1968 

Arizona 

318.  Arizona  1 — ^Mohave 

319.  Arizona  2— Coconino 

320.  Arizona  3 — Navajo 

321.  Arizona  4 — Yuma 

322.  Arizona  5 — Gila 

323.  Arizona  6— Graham 

Washington 

693.  Washington 

694.  Washington 

695.  Washington 

696.  Washington 

697.  Washington 

698.  Washington 

699.  Washington 

700.  Washington 

August  »-5, 1988 
Nevada 

543.  Nevada  1 — Humboldt 

544.  Nevada  2 — ^Lander 

545.  Nevada  3 — Storey 

546.  Nevada  4 — ^Mineral 

547.  Nevada  5— White  Pine 

Utah 

673.  Utah  1— Box  Elder 

674.  Utah  2— Morgan 

675.  Utah  3— Juab 

676.  Utah  4— Beaver 

677.  Utah  5— Carbon 

678.  Utah  6— Piute 

Wyoming 

718.  Wyoming  1— Park 

719.  Wyoming  2 — Sheridan 

720.  Wyoming  3 — Lincoln 

721.  Wyoming  4 — Niobrara 

722.  Wyoming  5 — Converse 


August  10-12, 1988 
Oregon 

606.  Oregon  1— Clatsop 

607.  Oregon  2— Hood  River 

608.  Oregon  3— Umatilla 

609.  Oregon  4— Lincoln 

610.  Oregon  5 — Coos 

611.  Oregon  6— Crook 

Idaho 

388.  Idaho  l^Boundary 

389.  Idaho  2— Idaho 

390.  Idaho  3— Lemhi 

391.  Idaho  4 — Elmore 

392.  Idaho  5— Butte 

393.  Idaho  6— Clark 


New  Mexico 

553.  New  Mexico 

554.  New  Mexico 

555.  New  Mexico 

556.  New  Mexico 

557.  New  Mexico 

558.  New  Mexico 


1 — San  Juan 
2— Colfax 
3— Catron 
4— Santa  Fe 
5— Grant 
6 — Lincoln 


August  17-19. 1988 
Colorado 


348.  Colorado 

349.  Colorado 

350.  Colorado 

351.  Colorado 

352.  Colorado 

353.  Colorado 

354.  Colorado 

355.  Colorado 

356.  Colorado 

Montana 

523.  Montana 

524.  Montana 

525.  Montana 

526.  Montana 

527.  Montana 

528.  Montana 

529.  Montana 

530.  Montana 

531.  Montana 

532.  Montana 
Federal  Communications  Commission. 
H.  Walker  Feastw  m. 

Acting  Secretary. 

BILUNQ  CODE  (TIl-OI-M 


1— Moffat 
2 — ^Logan 
3— Garfield 
4— Park 
5— Elbert 
6 — San  Miguel 
7 — Saguache 
8— Kiowa 
9— Costilla 


1 — Lincoln 
2— Toole 
3— Kiillips 
4 — Daniels 
5 — Mineral 
6— Deer  Lodge 
7 — ^Feigus 
8 — Beaverhead 
9 — Carbon 
10 — Prairie 
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I  -FOR  FCC  USE  ONLY" 

CLASSIFICATION 

Q  1    Untimcty 

D  2   Fee  Error 

Q  3.  TranaiMtiiJ  laegibte/mtssing 

D  4   fncomptote  transmittal 

O  5   Fiche  Enve(ope(s)  missing 

Q  6.  Fiche  Envelopa<s)  wrong  label 

Q  7   Fiche  Envelope  name  # 

Traneiwnat  name 
O  8  Market  name  and  •  mismatch 
Q  9  Nosianatuce 


FK  CONTROL  • 


RECEIPT  DATE 


TRANSMITTAL  SHEET  FOR  CELLULAM  APPLICATIONS 

(iMInictkMis  On  I 


*    1 •  2  O  A  -  nonwireline       Q  B  -  wiraluw 

MARKET «  * 


3  MARKET  NAME 


•  4  APPLICANTS  NAME    If  person,  bsl  last  name  first . 

•  5  MAILING  STREET  AOORESS  or  PO  BOX    LINE  1 

•  (6)aPPl»CANTS  AOORESS    UHE2 

•  7  CITY 


^^      AREA  CODE  PREFIX  NUMBER 


•». 


STATE 


•  9. 


ZIP  CODE 


CERTIFKATKNt 

11  I  hereby  certify,  under  penalties  of  perjury,  that  this  applicatiorvlor  aniniiial  caflMlar  autlKicUation  ia  coinpMa  in  Mary  reapect  and 
contains  aM  o«  the  mtormatton  requned  by  FCC  Form  401  and  the  CommiaMon^  caNular  application  rutaa.  I  admowledge  MMt  if. 
upon  Commssion  iitapactMn^  ttM  certification  la  shown  to  be  incorrect,  thia  application  ahall  ba  diamiaaart  mViouI  lurthw 
consideration. 

I  also  certity  Utat  ttia  appt«aftl  m  Mo  Mai  party  in  interest  in  this  applieaMan  mrfWHra  ara  no  agraamonta  Of  yadatalandlngs.  othw 
than  those  specified  in  this  appttcabon.  which  provide  that  somaowo  oNMr  tkaw  **  appMeant  altaU  have  an  indirect  or  direct 
ownership  interest  It  is  also  certifietfthat  the  applicant  intends  to  rnniliiiftaMni— l>ltia<aliiiii  ai  propoaod  and  that  there  aro 
no  ayaarwetKs  or  understandmgs  that  are  inconsistent  with  that  imant 

I  declare,  urtder  penalties  of  periury.  that  I  am  the  authorized  repraaantai<e  ot  Iho  afcena  aamad  appUcant  In  the  above  entitled 
that  I  have  wod  ma  kxogoing  cedilication;  and  that  the  matter  antf  Mogt  llMNia  altfad  are  true  and  conocL 


Executed  on. 


(date) 


StgnolMO 


TYPE/PRINT  NAME 


TYPE/PRINT  TITLE 


Any  Correspondence  Regarding  This  Application  Should  Be  Directed  To: 

D  Same  as  Line  4  above 

Q2)C0NTACT  REPRESENTATIVES  NAME,  if  applicable 


CONTACT  REPRESENTATIVES  MAILING  STREET  ADDRESS  or  P  O  BOX    LINE  1 
CONTACT  REPRESENTATIVES  ADDRESS    LINE  2 ' 


CITY 


STATE. 


ZIP  CODE. 


-  THIS  TRANSMITTAL  SHEET  MAY  BE  REPRODUCED  — 
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INSTRUCTIONS  FOR  COMPLETING  TRANSMITTAL  SHEET  FOR  CELLULAR  APPLICATIONS 


1.  Provide  three  digit  code  for  maricet  numt>er. 

2.  Checl(  box  "A"  for  non-wireline;  "B"  for  wireline. 

3.  Type/Print  mart(et  name,  allowing  space  between  words,  if  marttet  name  contains  more  than 
one  word.  Do  not  abbraviate. 

4.  Type/Print  applicant  name,  using  the  name  of  tt>e  applicant  as  it  appears  on  Form  401, 
Schedule  A. 

5.  Type/Print  address  of  applicant,  using  street  address  as  It  appears  on  Form  401.  Schedule  A. 

6.  This  line  can  be  used  for  further  identification,  or  if  additional  space  is  needed. 

7.  Type/Print  city.  ~  _. 

8.  Type/Print  state  code  in  two  spaces,  as  prescribed  by  the  Post  Office. 

9.  Type/Print  zip  code  using  appropriate  five  or  nine-digit  code,  as  prescrit)ed  by  the  Post  Office. 

10.  Provide  telephone  number  of  applicant  (Item  4),  including  area  code,  prefix,  and  telephone 
number.  This  telephone  numt)er  will  be  used  in  producing  the  Lottery  Notice  only. 

11.  CERTIFICATION:    ' 

Individual  Applicants:  If  the  application  is  for  an  individual,  he/she  should  sigh  the 
individual  name  and,  for  the  area  marlced  litle",  enter  "appHcanr  or  "owner". 

Group  or  Partnership:  If  the  application  is  composed  of  two  or  more  Individuals,  or  is  a 
partnership,  the  signature  of  any  one  individual  or  partner  is  acceptable.  For  groups  of 
individuals,  the  title  of  "co-applicant"  or  "co-owner"  should  be  entered.  For  partnerships,  the 
title  "partner",  "general  partner"  or  "limited  partner"  (as  applicable)  should  be  entered. 

Corporations:   If  the  applicant  is  a  corporation,  the  signature  of  an  otfcar  a  duty 
authorized  employee  of  that  corporation  is  acceptable.  The  signatar  should  enter  an 
appropriate  title  In  the  space  provided. 

12.  Checic  t)ox  if  no  contact  representative  is  t>eing  used.  If  contact  representative  is  being  used, 
type/print  Item  12  completely  (name,  address,  city,  state,  zip  code). 


-  THIS  TRANSMITTAL  SHEET  MAY  BE  REPRODUCED  - 


[FR  Doc.  88-12386  Filed  6-1-88;  8:45  am] 
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[Qemnl  Docket  Na  86-3371 

Oral  Proceeding  In  ttM  Matter  of  an 
Automatic  Tranemttter  Mentmcatkin 
System  (ATIS)  for  Video  SateMte 
UpNnks 

On  May  16, 1988,  pursuant  to  an  April 
16, 1988  Public  Notice,  an  Oral 
Proceeding  was  held  in  the  above 
docket  as  an  adjunct  to  the  Further 
Notice  of  Proposed  Rulemaking  in  that 
docket  adopted  on  June  10, 1987. 
Interested  parties  presented  views  and 
information  on  issues  related  to  ATIS 
that  were  specified  in  the  April  6, 1988 
Public  Notice 

The  entire  Oral  Proceeding  was 
recorded  on  video  tape.  That  recording 
has  been  associated  with  Docket  8&-337. 
Copies  of  the  video  tape  may  be  ordered 
and  purchased  from  the  Commission's 
contractor,  PRISM,  at  (202)  686-8250. 

Thirty  additional  days  are  now  being 
provided  for  the  filing  of  written 
comments  concerning  any  of  the  issues 
and  matters  discussed  in  the  Oral 
Proceeding.  Any  such  written  comments 
should  be  submitted  to  the  Secretary, 
Federal  Communications  Cosunission, 
Washington.  DC  20554  and  bie  filed  prior 
to  June  30. 1988. 

A  copy  of  this  notice  is  being  mailed 
to  all  parties  of  record  in  this 
proceeding. 

For  further  information  please  contact 
Barbara  Jones,  at  (202)  632-7090. 
R  Walker  Feaster  m. 

Acting  Secretary,  Federal  CommunJcatioiu 

CoaunJssJon. 

[FR  Doc  88-12383  Filed  6-1-88;  8:45  am] 

BUJNa  COOK  •m-ei-M 

A  CToeed  Circuit  Teet  of  the 
Emergency  Broadceet  System  During 
the  Week  of  June  20, 1988 


May  27, 19e& 

A  test  of  the  Emergency  Broadcast 
System  (EBS)  has  been  scheduled  during 
the  week  of  June  20, 1988.  Only  ABC,  AP 
Radio,  CBS,  MBS,  NBC,  NPR,  United 
Stations  and  UPI  Audio  Radio  Network 
affiliates  will  receive  the  Test  Program 
for  the  Closed  Circuit  Test.  The  ABC, 
CBS,  NBC  and  PBS  television  networks 
and  the  national  cable  program  supplier 
networks  are  not  participating  in  the 
test 

Network  and  press  wire  service 
affiliates  will  be  notified  of  the  test 
procedures  via  their  network  | 

approximately  25  minutes  prior  to  the 
test 

Final  evaluation  of  the  test  is 
scheduled  to  be  made  about  one  month 
after  the  Test 


TWS  IS  A  CLOSED  CIRCUIT  TEST 
AND  WILL  NOT  BE  BROADCAST 
OVER  THE  AIR. 
UWaikarFaastarlll. 

Acting  Secretary,  Federal  Communications 
Commission. 

[FR  Doc  88-12384  Filed  6-1-88: 8:45  am] 

MLUNS  COM  irtl-OI-M 

[Rsport  Na  W-41] 

Window  Notice  for  the  FHIng  of  FM 
Broadcaet  Applications 

Release:  May  23. 1988. 

Notice  is  hereby  given  that 
applications  for  vacant  FM  broadcast 
allotment  listed  below  may  be  submitted 
for  filing  during  the  period  beginning 
May  23, 1988  and  ending  June  20, 1988 
inclusive.  Selection  of  a  permittee  from 
a  group  of  acceptable  applicants  will  be 
by  the  Comparative  Hearing  process. 

Channel— 227  A 

EI  Dorado,  AR 
Chowchilla,  CA 
Marianna,  FL 
Fairfield,  ME 
Cassville,  MO 
Avon,  NY 
NewPaltz.NY 
Meyersdale,  PA 
White  Sulphur  Spring,  WV 

Channel— 282  A 

Orange  Cove,  CA 
Sibley,  lA 
LaRose,  LA 
Southwest  City,  MO 
Delhi,  NY 
Elloree,  SC 
Pawley's  Island,  SC 
Petersburg.  VA 

Channel— 228  A  *  . 

Hawthorne,  NV 

Bamesville,  OH  h 

Channel— 262  Bl 

Champaign,  IL 

Federal  Communications  CommiMion.. 

RWalkarFeutarni, 

Acting  Secretary. 

[FR  Doc  88-12381  Piled  6-1-88;  8:45  am] 

■LLMQ  COM  sna-oi-H 

[Roport  Na  W-40] 

Window  Notice  for  the  Filing  of  FM 


a  group  of  acceptable  applicants  will  be 
by  the  Comparative  Hearing  process. 

Channel — 276  A 

Window  Rock.  AZ 
Firebaugh.CA 

Channel— 235  A 

Millen.GA 
Reserve,  LA 
Benton  Harbor,  MI 
Wurt8mith.MI 
Stewartville,  MN  * 
Holly  Springs,  MS 
Ada,  OH 
Obver,  PA 
Port  Alleg^y,  PA 

Channel— 235  C2 

Columbus,  MS 

Channel— 269  A 

Sierra  Vista.  AZ  * 

Edna,  TX 

Channel— 284  A 

Kardy,  AR 

Texaricana,  AR 

Bushnell,  IL 

Nashville,  IL  .     . 

Washington,  LA 

Chaffee,  MO 

Rose  Hill,  NC 

Channel— 284  C2 

Greenville,  MS 
Roswell,  NM 

Federal  Communicatioiu  Commission. 

H.  Walker  Feastar  m. 

Acting  Secretary. 

[FR  Doc.  88-12382  Filed  6-1-88;  8:45  am] 

SNJJNS  coot  STIl-OI-M 


[ItopertNalTSO] 

Petitions  for  Reconsideration  and 
daiiflcation  of  Actions  In  Rulemaking 


May  25, 1968. 

Petitions  for  reconsideration  and 
clarification  have  been  filed  in  the 
Commission  rule  making  proceeding 
listed  in  this  Public  Notice  and 
published  pursuant  to  47  CFR  §  1.429(e). 
The  full  text  of  these  documents  are 


Notice  is  hereby  given  that  • 

applications  for  vacant  FM  broadcast 
allotment  listed  below  may  be  submitted 
for  filing  during  the  period  beginning 
May  12, 1988  and  ending  June  16, 1988 
inclusive.  Selection  of  a  permittee  from 


■  A  propoMi  in  MM  Docket  87-306  request 
substitution  of  Channel  239C2  far  this  allotment  If 
the  proposal  Is  adapted  applicants  «dll  be  leqnbed 
to  amend  their  appUcatiaas  to  specify  the  hii^ier 
class  channel  and  will  be  afforded  cut-off 
protection  against  sny  applications  not  filed  during 
this  window. 

*  Due  to  Commission  error  in  the  sllotment  of  this 
channel,  we  are  imposing  a  modificaUon  of  site 
restriction  1 JKM  (1  Mile)  north  of  the  dty.  The 
restricted  site  coordinates  are  31-44-08  and  110-17- 
42. 


available  for  viewing  and  ccqiyiqg  in 
Room  239. 1919  M  Street  NW.. 
Washington.  DC.  or  may  be  pmt:hased 
bom  the  Ctmunission's  copy  contractor, 
International  Tkvnscription  Service 
(202-857-3800).  Oppositions  to  Aese 
petitions  must  be  filed  on  or  before  June 
17, 198&  See  { 1.4(b)(1)  of  the 
CommisaiaD's  rules  (47  CFR  1.4(b)(1)). 
Replies  to  an  opposition  most  be  ^ed 
within  10  days  after  the  time  for  filing 
oppositions  has  expired. 

Subject-  Amendment  of  Part  00, 
Subparts  M  and  S  of  the  Conmiission's 
Rules.  (PR  Docket  No.  86-404)  Number 
of  petition*  receivad:  2. 

Subfect  Amendment  of  the  Rules 
RegaiiliBg  Control  and  Security  Alarm 
Devices  Under  Part  15.  (Gen  Docket  No. 
86-422,  RM's  4637  &  4813)  Number  of 
petitions  received:  1. 

Subject-  Regulatory  Policies  and 
International  Telecommunications.  (CC 
Docket  No.  86-^4)  Number  of  petitions 
received:  4. 

Subject-  Amendment  of  §S  22.Soi(g)(2) 
aiKi  94.65(a)(1)  of  the  Rules  and 
Regulations  to  Re-Channel  and  900  MHz 
Multiple  Address  Frequencies. 

Amendment  of  §  04.65(a)(1)  of  the 
Rules  to  Revise  Footnote  3  in  the 
Frequency  Table  to  Make  the 
Frequencies  Available  for  use  by  any 
Part  94  EligiUe. 

Amendment  of  Part  2  and 
§9  94.63(d)(5)  and  94.65(aKl)  Footnote  3 
of  the  Rules  to  Permit  Operation  of 
Mobile  Remote  Meter  Reading  Systems 
on  a  Primary  Basis  on  the  Exclusive 
Power  Radio  Service  Frequencies  in  the 
952.3625-952.8375  MHz  Band. 

Amendment  of  Part  94  of  the  Rules  to 
Permit  Intrasystein  Commiuiications 
Among  Multiple  Address  System  Master 
Stations  (PR  Docket  No.  87-5.  RM's  5206. 
5362, 5178  A  5383)  Number  of  petitions 
received:  5. 

Subject-  Amendment  of  §  73.202(b), 
Table  of  Allotments,  FM  Broadcast 
Stations.  (Pella,  Iowa)  (MM  Docket  No. 
87-365,  RM-5777)  Number  of  petitions 
received:  1. 

Subject-  Amendment  of  I  73.202(b), 
Table  of  Allotments,  FM  Broadcast 
Stations.  (Emporia,  Kansas)  (MM  Docket 
No.  87-616,  RM-6075)  Number  of 
petitions  received:  1. 

H.  Walker  Feaater  m. 

Acting  Secretary,  Federal  Communications 
Commission. 

[FR  Doc  88-12865  Filed  6-1-68: 8:45  am] 
aiujNa  COM  arit^i-e 


FEDERAL  MAnmME  COMMISSION 
Agreement(s)  FUed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(8)  pursuant  to 
section  5  of  the  ^pping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  eadi  agreement  at  Ae 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission.  1100  L  Street 
NW.,  Room  10325.  Interested  parties 
may  sidmiit  comments  on  each, 
agreement  to  the  Secretary,  Federal 
Maritime  Commission,  Washington,  DC 
20573,  within  10  days  after  the  date  of 
the  Federal  Rsflster  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  224-200121. 

Title:  Greater  Lafourche  Port 
Commission  Terminal  Agreement. 

Parties: 

Greater  Lafourche  Port  Commission 

Fourchon  International  Shipping 
Terminal  (FIST) 

Synopsis:  The  a^«ement  provides  for 
FIST  to  lease  certain  property  at  Port 
Fourchon.  Louisiana  to  be  operated  as  a 
public  marine  terminal  that  will  be 
governed  by  the  Port  Commission's 
terminal  tariff. 

Agreement  No.:  244-200122. 

Title:  Port  of  Houston  Terminal 
Agreement. 

Parties: 

Port  of  Hoeston  Authority 

l.T.O.  Coiporation  (TTO) 

Synopsis:  Tlie  agreement  designates 
rrO  to  perform  or  have  performed 
fi^ight  handling  and  car  loading/ 
unloading  services  at  the  Port 
Autliority's  Barbouis  Cut  Terminal. 

Agreement  224-003975-002. 

Title:  Port  of  Longview  Terminal 
Lease  Agreement. 

Parties: 

Port  of  Longview 

Continental  Grain  Company 

Synopsis:  The  proposed  agreement 
amends  the  leased  premises,  and 
provides  for  construction  and  use  of 
railroad  trackage,  and  grants  Lessee 
non-exclusive  easements  over  other  Port 
properties. 

Agreement  No.:  224-033975-003. 
Title:  Port  of  Longview,  Washington    • 
Lease  Agreement 
Parties: 
Port  of  Longview 


Continental  Grain  Company 

Synopsis:  The  agreement  grants 
Lessee  the  right  to  renew  this  Lease  for 
seven  additional  one-year  terms  upon 
furnishing  to  the  Port  a  notice  in  writing 
of  its  intention  to  do  so  not  less  than 
ninety  days  prior  to  expiration  of  the 
initial  term. 

By  Order  of  the  Federal  Maritime 
Commimion. 
Tony  P.  Koounoth. 
Assistant  Secretary. 

Dated:  May  27. 19S8. 
[FR  Doc  88-12390  Ned  6-1-68;  8:45  am] 

SHJJNO  CODE  (TSIMII-II 


FEDERAL  RESERVE  SYSTEM 

Federal  Open  Merket  Committee; 
Domestic  Policy  Directive  of  Marcti  29, 
1988. 

In  accordance  wiA  {  217.5  of  its  rules 
regarding  availability  of  information, 
there  is  set  forth  below  the  domestic 
policy  directive  issued  by  the  Federal 
Open  Market  Committee  at  its  meeting 
hekl  on  March  29, 198a  >  The  directive 
was  issued  to  the  Federal  Reserve  Bank 
of  New  York  as  follows: 

The  informatioo  reviewed  at  this  meeting 
suffiests  some  moderation  in  the  expansion 
of  economic  activity  in  the  current  quarter 
from  the  rapid  pace  in  the  fourth  quarter;  the 
contimiing  expansion  has  been  supported  by 
a  sharp  pickup  in  domestic  fmal  sides  while 
the  accumulation  of  inventories  appears  to 
have  slowed.  Total  nonfarm  payroll 
employment  rose  substantially  over  the  first 
two  months  of  the  year,  altliough  employment 
growth  slowed  somewhat  in  the 
manufacturing  sector.  The  civilian 
unemployment  rate  fell  slightly  to  5.7  percent 
in  February.  Growth  in  industrial  production 
moderated  in  early  1986  from  a  brisk  pace 
during  the  second  half  of  1987.  Consumer 
spending  strengthened  in  lanuary  and 
February,  buoyed  by  higher  sales  of  motor 
vehicles.  Indicators  of  business  capital 
spending  pointed  to  substantial  gains  in  the 
first  quarter.  Housing  starts  rei>ounded  in 
February  but  were  still  somewhat  l>elow  the 
redtKed  fourth-quarter  average.  The  nominal 
U.S.  merchandise  trade  deficit  changed  httle 
in  )anuary  and  was  significantly  l>elow  the 
fourth-qaarter  average.  In  recent  months  the 
rise  in  consumer  and  producer  prices  has 
been  relatively  modest  on  balance,  reflecting 
developments  in  food  and  energy  prices,  and 
wage  trends  have  shown  little  change. 

Most  interest  rates  were  up  somewhat  on 
balance  since  the  Committee's  meeting  in 
February,  with  the  largest  increases 
concentrated  in  bond  markets.  The  trade- 
weighted  foreign  exchange  value  of  the  dollar 


'  Copies  of  the  Record  of  policy  actions  of  the 
Committee  for  the  meeting  of  March  29, 1988,  are 
available  upon  request  to  the  Board  of  Governors  of 
the  Federal  Reserve  System,  Washington,  DC  20551. 
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in  tenns  of  the  other  G-10  currencies      ' 
fluctuated  in  a  relatively  narrow  range  over 
most  of  the  intenneeting  period,  but  declined 
somewhat  in  recent  days. 

After  strengthening  in  January,  gro%vth  of 
M2  and  M3  remained  relatively  robust  in 
February  and  in  the  first  part  of  March.  Thus 
far  this  year  expansion  of  these  two 
aggregates  appears  to  have  been  in  the  apper 
portion  of  the  ranges  established  by  the 
Committee  for  1988.  Ml  has  grown 
moderately  on  balance  since  the  fourth  | 
quarter.  Expansion  in  total  domestic 
nonfinancial  debt  appears  to  be  continuing  at 
a  pace  close  to  that  in  1987. 

The  Federal  Open  Market  Ck)mmittee  seeks 
monetary  and  financial  conditions  that  will 
foster  price  stability  over  time,  promote 
gro%vth  in  output  on  a  sustainable  basis,  and 
contribute  to  an  improved  pattern  of 
international  transactions.  In  furtherance  of 
these  objectives,  the  Committee  at  its  meeting 
in  February  established  growth  ranges  of  4  to 
8  percent  for  both  M2  and  M3,  measured  from 
the  fourth  quarter  of  1987  to  the  fourth 
quarter  of  1988.  The  monitoring  range  for 
growth  in  total  domestic  nonfinancial  debt 
was  set  at  7  to  11  percent  for  the  year. 

With  respect  to  Ml,  the  Committee  decided 
in  February  not  to  establish  a  specific  target 
for  1968.  The  behavior  of  this  aggegate  in 
relation  to  economic  activity  and  prices  has 
become  very  sensitive  to  changes  in  interest 
rates,  among  other  factors,  as  evidenced  by 
sharp  swings  in  its  velocity  in  recent  years. 
Consequently,  the  appropriateness  of 
changes  in  Ml  this  year  will  continue  to  be 
evaluated  in  the  light  of  the  behavior  of  its 
velocity,  developments  in  the  economy  and 
financial  markets,  and  the  nature  of  emerging 
price  pressure. 

In  the  implementation  of  policy  for  the 
immediate  future,  the  Committee  seeks  to 
increase  slightly  the  degree  of  pressure  on 
reserve  positions.  The  Committee  agrees  that 
the  current  more  normal  approach  to  open 
market  operations  remains  appropriate;  still 
sensitive  conditions  in  financial  meu'kets  and 
uncertainties  in  the  economic  outlook  may 
continue  to  call  for  some  flexibility  in 
operations.  Taking  account  of  conditions  in 
.  financial  markets,  somewhat  greater  reserve 
restraint  or  somewhat  lesser  reserve  restraint 
would  be  acceptable  depending  on  the 
strength  of  the  business  expansion, 
indications  of  inflationary  pressures, 
developments  in  foreign  exchange  markets, 
as  well  as  the  behavior  of  the  monetary 
aggregates.  The  contemplated  reserve 
conditions  are  expected  to  be  consistent  with 
gro¥fth  in  M2  and  M3  over  the  period  fitm 
March  dirough  June  at  annual  rates  of  about  6 
to  7  percent  The  Chairman  may  call  for 
Committee  consultation  if  it  appears  to  the 
Manager  for  Domestic  Operations  that 
reserve  ctmditions  during  the  period  before 
the  next  meeting  are  likely  to  be  associated 
with  a  federal  funds  rate  persistently  outside 
a  range  of  4  to  8  percent. 

By  order  of  the  Federal  Open  Market 
Committee,  May  25, 1988. 
Nonnand  Baniafd, 

Assistant  Secretary,  Federal  Open  Market 
Committee. 
[FR  Oca  88-12333  Filed  8-1-88: 8:45  am]    . 


Bank  South  Corp.,  et  aL;  FomurtiofW 
of:  AcfariaMom  bv:  and  llf  oaia  of 
Bank  HokHng  ComfMnles 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842]  and 
§  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14]  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c}  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  ofRces  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a' 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  stimmarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  June  23, 
1988. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck,  Vice  President]  104 
Marietta  Street,  NW.,  Atianta,  Georgia 
30303: 

1.  Bank  South  Corporation,  Atianta, 
Georgia;  to  merge  with  C&P  Bank 
Corporation  of  Pensacola,  Pensacola, 
Florida,  and  thereby  indirectiy  acquire 
The  Citizens  &  Peoples  National  Bank  of 
Pensacola,  Pensacola,  Florida. 

2.  Bank  South  Pensacola,  Inc., 
Atianta,  Georgia;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  The 
Citizens  h  Peoples  National  Bank  of 
Pensacola,  Pensacola,  Florida. 

B.  Federal  Reserve  Bank  of 
Nfinneapolis  (James  M.  Lyon.  Vice 
President]  250  Marquette  Avenue, 
MinneapoUs,  Minnesota  55480: 

1.  Minnesota-Wisconsin  Bancshares. 
Inc.,  Newport  Minnesota  and  its 
subsidiary.  Town  ft  Country  Bancshares, 
Inc.,  Newport,  Minnesota;  to  acquire  100 
percent  of  the  voting  shares  of  Roseville 
Bancorp,  Inc.,  Roseville,  Minnesota,  and 
thereby  indirectiy  acquire  Mid  America 
Bank,  NA.,  Roseville,  Minnesota. 


Board  of  Governors  of  the  Federal  Reserve 
System,  May  28, 1988. 
JaiDM  McAfas. 

Associate  Secretary  of  the  Board. 
(FR  Doc.  88-12334  Filed  8-1-88;  8:45  am] 
MLLNta  COOK  ttie-ei-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centra  for  DieoMe  Control 

Cooperative  Agreement  for 
DenwnstraHon  of  Screening  for 
Urinary  AMiumin  Excretion  Rate 
Among  Diabetic  Patienta  To  Identify 
RMc  for  Cardlovaacular  and  Renal 
DtoOMOi  Program  Announcement  and 
Notice  of  AvaNaMMty  of  Funda  for 
Fiacal  Year  1988 

Introduction 

The  Centers  for  Disease  Control 
(CDC]  announces  the  availability  of 
funds  in  Fiscal  Year  1988  for  competitive 
applications  for  a  cooperative 
agreement  to  develop  more  effective 
intervention  strategies  to  identify  those 
at  hish  risk  for  renal  and  cardiovascular 
disease  by  screening  diabetes  patients 
for  urinary  albumin  excretion  rate 
(UAER]. 

Authority 

This  project  is  authorized  under  the 
Public  Hecdth  Service  Act:  Section 
301(a]  (42  U.S.C.  241(a)],  as  amended; 
and  section  317  (42  U.S.C  247b(k]),  as 
amended.  The  Catalog  of  Federal 
Domestic  Assistance  Number  is  13.988. 

Eligible  Applicants 

Eligible  applicants  are  imiversities, 
public  and  private  not-for-profit 
organizations  and  the  official  health 
agencies  of  State  or  local  government, 
including  the  District  of  Coliunbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  Guam,  the  Northern 
Mariana  Islands,  the  Federated  States  of 
Micronesia,  the  Republic  of  the  Marshall 
Islands,  the  RepubUc  of  Palau,  and 
American  Samoa. 

Background 

Three  quarters  of  patients  with  insulin 
dependent  diabetes  mellitus  (IDDM)  die 
premeturely  of  cardiovascular  and  renal 
disease.  Compared  to  the  general 
population,  the  mortality  rate  of  those 
without  clinical  proteinuria  (a  marker  of 
diabetic  kidney  disease]  is 
approximately  3  to  4  times  higher,  while 
the  rate  is  80  times  higher  for  those  with 
proteinuria,  primarily  bom 
cardiovascular  and  renal  catises.  Since 
approximately  40  percent  of  IDDM 


patients  develop  proteinuria  after  30 
years  of  diabetes,  it  is  apparent  that  the 
vast  majorify  of  excess  deaths  occur 
among  this  subgroup. 

High  risk  patients  can  be  identified 
before  they  develop  irreversible  clinical 
proteinuria.  Modem  radioimmtmoassay 
(RIA].  nephelometric  and  ELISA  * 
techniques  afford  the  opportunify  to 
identify  patients  with  increased  UAER. 
Althouigh  the  risk  associated  with 
increased  UAER  appears  to  be 
continuous,  greater  than  50  mg/24  hrs  or 
30  ug/min  has  been  suggested  as  a 
threshold  for  IDDM.  Approximately  90 
percent  of  die  IDDM  patients  with 
increased  UAER  will  develop  clinical 
proteinuria  within  ten  years. 

Intensive  control  of  blood  pressure 
can  reduce  the  rate  of  decline  of  the 
glomerular  filtration  rate,  the  best  single 
indicator  of  the  need  for  dialysis  or 
transplantation.  Normalization  of  blood 
glucose,  low  protein  diets,  and  ^ 

angiotensin  converting  enzyme 
inhibitors  may  also  enhance  the  renal 
prognosis,  but  are  less  well  established 
preventive  strategies.  Because  the  group 
at  high  risk  for  cardiovascular  disease 
can  now  be  detected  early,  there  is  a 
major  opportunify  for  risk  reduction, 
e.g.,  smoking  cessation,  blood  pressure 
and  cholesterol  control,  focused  on  this 
group. 

End-stage  renal  disease  (ESRD)  costs 
Medicare  over  $2.8  billion  annuaUy. 
Diabetes  accotmts  for  30  percent  of  all 
new  patients  requiring  end-stage  renal 
disease  treatment  in  me  United  States. 
Approximately  one-half  of  these,  15%  of 
the  total  are  IDDM.  UAER  screening  in 
patients  with  IDDM  identifies  those 
likely  to  develop  ESRD,  providing  an 
opportunify  to  postpone  or  prevent 
cosdy  ESRD  care. 

The  prevalence  and  consequences  of 
increased  UAER  in  the  much  larger 
group  of  patients  with  non-insulin- 
dependent  diabetes  mellitus  (NIDDM) 
have  not  been  as  well  studied.  Increased 
UAER  associated  with  NIDDM  appears 
to  be  predictive  of  cardiovascular  and 
kidney  disease. 

A  workshop  of  international  experts 
in  the  prevention  of  kidney  disease  of 
diabetes  meUitus,  cosponsored  by  CDC 
was  held  in  December  1987  in 
conjunction  with  the  Universify  of 
Michigan  School  of  Public  Health. 
National  Institutes  of  Health,  the 
American  Diabetes  Association,  and  the 
National  Kidney  Foundation.  The 
woricshop  suggests  that  increased  UAER 
be  defined  in  patients  wldi  NIDDM  as 
greater  than  150  mg/24  hra,  and 
encouraged  furdier  evaluation  of  UAER 
screening  and  appropriate  interventions 
in  public  health  and  primary  care    , 
■ettfai^ 


Purpose 

The  purpose  of  this  cooperative 
agreement  is  to  determine  the 
distribution  of  increased  UAER  and  * 
clinical  proteinuria  in  diabetic 
populations  and  to  demonstrate  the 
feasibilify  and  short  term  efficacy  of 
preventive  interventions  based  on  this 
risk  marker. 

Cooperative  Activities 

1.  Recipient  Activities 

A.  Demonstrate  the  feasibilify  of 
UAER  screening  in  selected  diabetic 
populations. 

B.  Determine  the  prevalence  of 
increased  UAER  and  proteinuria,  and 
associations  with  demographic  and 
other  risk  factors,  including  duration  of 
diabetes  and  hypertension. 

C.  Implement  a  program  of  risk 
reduction  among  patients  identified  with 
increased  UAER  and  proteinuria 
targeted  at  primary  renal  and 
cardiovascular  risk  factors  (e.g., 
hypertension,  smoldng,  hyperUpidemia, 
protein  intake)  and  glycemic  control. 

D.  Evaluate  the  efficacy  of  programs 
to  reduce  associated  risk  factors  and 
improve  clinical  status  (including  level 
of  UAER). 

E.  Develop  recommendations  for 
expanded  implementation  of  UAER 
screening  in  diabetic  populations  and 
management  of  patients  with  increased 
UAER  and  clinical  proteinuria. 

F.  Publish  and  disseminate  results. 

2.  CDC  Activities 

A.  Provide  technical  assistance  in  the 
overall  pUuming,  implementation,  and 
evaluation  of  project  activities. 

B.  Provide  assistance  in  development 
of  study  design  and  protocol 
development  with  the  recipient. 

C.  Assist  in  the  selection  of  method 
and  qualify  control  of  measurement  of 
UAER. 

D.  Assist  in  the  design  and  evaluation 
of  risk  reduction  measures. 

E.  Provide  assistance  in  publishing 
and  disseminating  results. 

AvailaUlify  of  Funds 

Approximately  $100,000  is  available  in 
Fiscal  Year  1988  to  fund  one  cooperative 
agreement.  The  cooperative  agreement 
will  be  funded  in  12  month  budget 
periods  within  a  3-year  project  period. 
Continuation  awards  within  the  project 
period  will  be  made  on  the  basis  of 
satisfactory  progress  in  meeting  project 
objectives  and  on  the  availability  of 
funds.  Funding  estimates  may  vary  and 
are  subject  to  change. 


Use  of  Funds 

These  funds  may  be  used  to 
implement  UAER  screening,  preventive 
interventions,  and  evaluation;  they  are 
not  for  routine  primary  care. 

Review  and  Evaluation  Criteria 

1.  Initial  Application 

The  initial  application  for  a  new 
project  period  will  be  reviewed  and 
evaluated  according  to  the  following 
criteria. 

A.  The  need  for  support. 

B.  The  extent  to  which  professional 
personnel  to  be  assigned  to  this  project 
are  qualified  and  conunitted  to  this 
project. 

C.  The  adequacy  of  the  plan  for 
project  administration. 

C.  The  extent  of  the  applicant's 
capacify  to  achieve  fimctional  objective 
and  perform  activities  similar  to  those 
proposed  in  this  project. 

E.  The  extent  of  the  recent  experience 
the  applicant  has  had  worlcing  with 
diabetic  populations. 

F.  The  extent  to  which  the  study 
population  is  well-suited  to  the  goals  of 
the  project 

G.  The  degree  to  which  the  objectives 
are  consistent  with  the  purpose  of  the 
cooperative  agreement  and  are  specific, 
measurable,  and  time-phased. 

H.  The  degree  to  which  the  proposed 
methods  of  achieving  the  objectives  are 
likely  to  be  successful. 

I.  The  adequacy  of  plans  to  evaluate 
the  project. 

In  addition,  consideration  will  also  be 
given  to  the  extent  to  which  the  budget 
request  and  proposed  use  of  project 
funds  are  appropriate  and  reasonable. 

2.  Continuation  Application 

Continuation  awards  within  the 
project  period  will  be  made  on  the  basis 
of  the  following  criteria. 

A.  The  degree  to  which 
accomplishments  in  the  prior  budget 
period  show  that  the  applicant  is 
meeting  the  objectives. 

B.  The  extent  to  which  the  objectives 
for  the  new  budget  period  are  consistent 
with  the  purpose  of  the  cooperative 
agreement,  tiie  long-term  objectives,  and 
are  specific  measurable,  and  time- 
phased. 

C.  The  extent  to  which  proposed 
changes  in  the  need  for  support  long- 
term  objectives,  methods  of  operation, 
evaluation  plans  or  persoimel  are  likely 
to  enhance  the  success  of  the  project. 

In  addition,  consideration  will  also  be 
given  to  the  extent  to  which  the  budget 
request  and  proposed  use  of  project 
funds  are  appropriate  and  reasonable. 
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Reportiiig  Requiiemrato  { 

Annual  financial  st^os  and  pcogrew 
reports  are  required  and  are  due  90  dayt 
after  the  end  of  each  budget  period.  The 
final  financial  status  and  progress 
reports  are  due  90  days  iolioiiring  the 
end  of  the  project  period. 

Application  Submission  and  Deadline 

The  original  and  t«vo  copies  of  the 
application  [F'HS  5161-1.  revised  3/86) 
must  be  submitted  to  Nancy  C.  Bridger, 
Grants  Management  Officer,  Grants 
Management  Branch,  Procurement  and 
Grant  Office,  Centers  for  Disease 
Control.  255  East  Paces  Ferry  Road  NE., 
Room  300,  Atlanta,  Georgia  30305.  on  or 
before  July  15, 1988. 

1.  Deadline 

Applications  shall  be  considered  as 
meeting  the  deadline  if  they  are  either: 

A.  Received  on  or  beCoce  the  deadline 
date,  or 

B.  Sent  on  or  before  the  deedline  and 
received  in  time  for  submissian  to  the 
independent  review  group.  (Applicants 
must  request  a  lepbly  dated  U.S.  Postal 
Service  postmark  or  obtain  a  legibly 
dated  receipt  from  a  coauaercial  carrier 
or  U.S.  Postal  Sovice.  Mvate  metered 
postmarked  shall  not  be  acoeptable  as 
proof  of  a  tioiely  mailing.)   ■ 

2.  Late  AppUcatioia 

AppUcations  which  do  not  aeet  ^ 
criteria  in  either  LA.  or  B.  above  are 
considered  late  applications.  Late 
^pUcations  will  not  be  considered  in 
the  current  competition  and  will  be 
returned  to  the  applicant 

Otfaer  Review  Reqidrementi 

Applications  are  subject  to  review  as 
governed  by  Execnthe  Order  12372. 
Intergovernmental  Review  of  Federal 
Programs.  (60  day  review*.) 

When  To  Obtain  AddtSonal 
Infonnalion 

Information  on  appficatkm 
procedures,  copies  trf  apfiiication  forms, 
and  other  material  auy  be  obtained 
from  Marsha  Driggans,  Gnnt 
Management  Specialist,  Graats 
Management  Branch,  Procunaient  and 
Grant  Office.  Centers  for  Disease 
Control  255  East  Fanes  Feny  Road  NB., 
Room  aoa  Adanta.  GA  aoSOS,  (40t)  942- 
6575  or  FTS  2aft-«575. 

Tedmical  assistance  aay  be  obtained 
from  Jeffiey  Newtaan,  MJ3„  MFH,  EB 
Officer.  Oivisioa  of  Diabetes  ConteoL 
Center  for  Prevention  Services,  Centers 
for  Disease  Control,  Atlantic  Geoi^a 
30333,  (4M)  639-1B44  or  FTS  236-1844. 


Dated:  May  25.  lOea 
Robart  L.  Foster, 

Acting  Directed,  Office  ofProgmm  Support, 

Centers  for  Disease  Control 

[PR  Doc.  88-12341  FSed  8-1-88;  8:45  am] 
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AvaRabNtty  Of  Fiscal  Year  1«ee  Fonds 
To  CoonNnats,  Dsvslop,  and  Exctnnga 
Infonnatlon  on  the  nslaUva  Elllcianqf 
and  Cost-Effscttvansss  of  Dental 
Cartes  Prsvantlval 


Introduction 

The  Center  for  Disease  Control  (CDC) 
announces  the  availability  of  Fiscal 
Year  1988  funds  for  a  grant  to  provide 
support  for  review  of  existing  data  in 
order  to  cocadinate,  develop,  and 
exchange  information  on  dw  relative 
efficiency  and  cost-effetUvenese  of 
dental  caries  pieveuUve  n 


Authority 

This  project  is  authorized  ander  the 
Public  Healdi  Service  Act:  Section 
301(a)  (42  U.S.C.  242(a]),  as  amended. 
The  Catalog  of  Federal  Domestic 
Assistance  Member  is  13.283. 

Eligible  AniUcaats 

Eligible  appUcants  for  this  program 
include  nonprofit  and  for  profit 
organizations.  Tfait,  universitieB, 
colleges,  public  and  private 
organizatioBS,  indoding  State  and  local 
govemments  and  smaD,  minority  aad/or 
woman-owned  businesses  are  elipble  to 
apply. 

Background 

During  the  past  30  years, 
epidemiological  data  from  both 
longitudinal  and  cross-sectional  studies 
of  community  water  fluoridation  have 
reported  that  drinking  optimally 
fluoridated  water  from  bith  can  reduce 
dental  caries  by  50  to  65  percent 
Because  of  relatively  low  cost  and 
universal  application  adjusting  the 
fluoride  levri  of  oorarauuty  water 
supplies  to  oi>timum  has  become  the 
preferred  fotmdation  for  oommunity- 
based  programs  to  prevent  dental  caries. 

More  recently,  other  caries  prevention 
measures  have  been  implemented,  both 
to  augmmt  waler  flunridaHan.  tad  to 
oompensate  far  it  in  noaflaandated 
conuannitjes.  ftogaius  -*^«'^  weekly 
mouUuinsing  in  aahoola.  prsacripliaa  i 
fluoride  vap^kmBBt»,  appMcatianolpit- 
aad-fiasun  aaalaats,  aodifioatiaa  of 
dietaiy  habilB,  Mpenrias 
edocatioB.  or  oosnUnatiana  of  I 
measures  have  been  developed,  both  in 
fluoridated  and  nnnfhioridated 
communities. 


Compariaoas  of  the  ooet-effectiveness 
of  diese  otfaer  laeaaiires  with  water 
fluoridatioB.  heweeu.  are  baied  on 
knowledge  which  ic  beooaHag 
increasingly  dated.  Obswets  have 
ei^reesed  oioceiu  over  ooatiBned  use  of 
older  data  for  eadi  comparisoas,  hi  hgfat 
of  chuigiog  pattaras  of  dental  caries. 
This  lade  of  current  data  becomes 
particularly  serious,  given  the  changing 
patterns  of  smoodi  surface,  pit-and- 
fissure,  and  root  caries,  docomented  by 
resecuchers  daring  die  past  decade. 

The  findings  and  conclusions  resulting 
from  this  project  should  provide 
essential  information  regarding  current 
relative  efficiency  and  cost- 
effectiveness  of  various  preventive 
measures,  singly  and  in  combination. 
This  information  will  fill  a  serious  void, 
diereby  enabfing  jdiysicians,  dental 
professionals,  and  pnbfic  heahh  officials 
to  determine  the  most  cost-effective 
means  of  providing  caries  preventive 
measures  to  diildren  and  adults. 

Patpose 

Hie  purpose  of  diis  ffoaX  is  to  provide 
support  to  identify,  select  develop,  and 
analyze  information  regarding  current 
relative  efficiency  and  cost- 
effectiveness  of  tiw  various  dental 
caries  preventive  measures,  both  singly 
and  in  roaibination.  for  adidt  and  child 
populations:  convene  a  conference  to 
exchange,  further  develop,  and  gain 
agreement  on  information  to  be 
published  and  disseminated  for  use  by 
physicians,  dental  professionals,  and 
State  and  local  public  health  officials 
with  responsibility  far  oral  health 
programs. 


AvailabiKty  of  I 

Approximately  $55JX)0  is  availaUe  in 
Fiscal  Year  1988  to  provide  support  for 
one  grant  It  is  expected  dut  6iB  award 
will  begin  on  or  about  Sc^iteaiber  1. 
1988,  and  will  be  Cor  one  12-month 
budget/project  penod.  Hie  tanAing^ 
estimate  outlined  above  aaay  vary  and  is 
subject  to  change. 

Review  and  EvalaaHen  Criteria 

1.  Extant  to  which  the  applicant 
provides  endence  of  need  and  the 
rationale  for  inriading  particular 
measures  to  piewsil  dental  caries,  sin^y 
and  in  coabhialian: 

2.  Degree  to  which  the  appttcant 
provides  evidence  of  an  ability  to  cany 
out  te  proposed  praject  aaiag  iB-hoaae 
expols  asasril  ss  OMMNitoBti  tear  die 
fields  of  pabhc  health  and  dental 
reseavdi  froBi  BMdtiple  institutions  and/ 
or  oiganizatians: 

3.  Extent  to  which  dw  applicant 
institution  demonstrates  capability  to 


achieve  objectives  similar  to  those  of 
this  project 

4.  Extent  to  which  in-house 
professional  pereonnel  and  outside 
consultants  involved  in  this  project  are 
qualified,  including  evidence  of  past 
achievements  appropriate  to  this 
project 

5.  Degree  to  which  proposed 
objectives  are  clear,  realistic, 
measurable,  time-phased,  and  related  to 
the  purpose  of  this  project 

6.  Adequacy  of  plans  to  evaluate  the 
objectives;  and 

7.  Adequacy  of  plans  for 
administering  the  project. 

In  addition  consideration  will  also  be 
given  to  the  extent  to  which  the  budget' 
request  is  clearly  explained,  reasonable, 
and  consistent  with  the  purpose  of  the 
project 

Application  Submission  and  Deadline 

The  original  and  two  copies  of  the 
application  (PHS  form  5161-1)  must  be 
submitted  to  Nancy  Bridger,  Grants 
Management  Officer,  Grants 
Management  Branch.  Procurement  and 
Grants  Office,  Centera  for  Disease 
Conti-ol,  255  East  Paces  Ferry  Road,  NE., 
Room  300,  Atlanta,  Georgia  30305,  on  or 
before  luly  15, 1988. 

1.  Deadline 

Applications  shall  be  considered  as 
meeting  the  deadline  if  they  are  either: 

A.  Received  on  or  before  the  deadline 
date;  or 

B.  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  independent  review  group. 
(Applicants  must  request  a  legibly  dated 
U.S.  Postal  Service  postmark  or  obtain  a 
legibly  dated  receipt  from  a  commercial 
carrier  or  the  U.S.  Postal  Service.  Private 
metered  postmarks  shall  not  be 
acceptable  as  proof  of  timely  maiUng.) 

2.  Late  AppUcants 

Applications  which  do  not  meet  the 
criteria  in  I.A.  or  B.  are  considered  late 
applications.  Late  applications  wiU  not 
be  considered  in  the  current  competition 
and  will  be  returned  to  the  applicant 

Other  Review  Requirements 

Applications  are  not  subject  to  review 
as  governed  by  Executive  Order  12372, 
Intergovernmental  Review  of  Federal 
Programs. 
InfonnatioB 

Information  on  application 
procedures,  copies  of  application  forms, 
and  other  material  may  be  obtained 
from-Maraha  D.  Driggans,  Grants 
Management  SpeciaUst  Grants 
Management  ft-anch.  Procurement  and 
Grants  Office,  Centera  for  Disease 
Control,  255  East  Paces  Ferry  Road,  NE., 
Room  300,  Atlanta,  Georgia  30305, 


telephone  (404)  852-6575  or  FTS  236- 
6575. 

Technical  assistance  may  be  obtained 
fiom  Lawrence  J.  Furman,  Chief,  Dental 
Disease  Prevention  Activity,  Center  for 
Prevention  Services,  Centera  for  Disease 
Control,  Adanta,  Georgia  30333, 
telephone  (404)  639-1830  or  FTS  236- 
1830. 

Dated:  May  25, 1SB8. 
Robert  L  Fostar, 

Acting  Director,  Office  of  Program  Support, 

Centers  for  Disease  Control. 

[FR  Doc.  88-12342  Filed  6-1-88;  8:45  am] 

MLUNQ  CODE  41W-1S-H 

Food  and  Drug  Administration 
[Docket  Na  88D-0172] 

Microbial  Products  Intended  To  Ba 
Directly  Fad  to  Anhnals;  Compliance 
Policy  Guide;  Availability 

AOENCV:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  QDmpliance  Policy  Guide 
(CPG)  7128.41  entiUed  "Direct-Fed 
Microbial  Products."  The  CPG  describes 
the  agency's  enforcement  policy 
regarding  products  containing  live 
(viable)  microorganisms  intended  to  be 
directiy  fed  to  animals. 

ADDRESS:  Compliance  Policy  Guide 
7126.41  is  available  for  public 
examinations  at  and  written  requests 
for  single  copies  may  be  sent  to  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  AdministaraUon,  Rm. 
4-62. 5600  Fisher  Lane.  Rockville,  MD 
20857.  (Send  two  self-addressed 
adhesive  labels  to  assist  the  Branch  in 
processing  your  requests.) 
FOR  FURTHER  INFORMATION  CONTACT: 
Edward  J.  Ballitch.  Center  for  Veterinary 
Medicine  (HFV-230),  Food  and  Drug 
Administration,  5600  Fisher  Lane, 
Rockville,  MD  20857,  301-443-3336. 
SUPPLEMENTARY  INFORMATION: 
Fermentation  and  yeast  products  have 
been  marketed  as  ingredients  in  animal 
feeds  for  many  yean.  Such  products  ere 
defined  in  the  Association  of  American 
Feed  Control  Officials  (AAFCO)  Official 
Publication,  Chapters  36  and  96. 
Recently,  some  manufacturera  have 
developed  and  started  commercial 
distribution  of  products  that  are 
purported  to  contain  live 
microorganisms  and  that  are  intended  to 
be  fed  or  administered  direcUy  to 
animals.  These  direct-fed  microbial 
products  (sometimes  called  probiotic 
products)  are  considered  by  FDA  to  be  a 
subclass  of  fermentation  and  yeast 


products  because  they  are  made  using 
similar  processes. 

In  the  last  few  yeara,  the  marketing  of 
direct-fed  microbial  products  has 
increased  greatiy.  Clahns  for  these 
products  are  unproven.  Some  claims 
may  be  considered  advertising  puffery; 
however,  FDA  is  concerned  about  the 
increasing  use  in  labeling  of  claims  for 
the  treatment  of  significant  animal 
disease  conditions  or  for  increased 
productivity. 

In  response  to  the  proliferation  of 
direct-fed  microbial  products  and  of  the 
claims  made  in  their  labeling,  FDA  has 
developed  and  is  making  available  CPG 
7126.41  describing  the  agency's 
enforcement  policy  regarding  such 
products.  The  CPG  states  that  FDA  may 
regulate  a  direct-fed  microbial  product 
as  a  new  animal  drug,  a  food  additive, 
or  an  animal  food,  depending  upon  the 
kind  of  microorganisms  it  contains,  its 
labeling,  and  other  factora. 

Written  comments  and  requests  for 
single  copies  of  CPG  7126.41  should  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this  notice 
and  sent  to  the  Dockets  Management 
Branch  (address  above).  Two  copies  of 
any  comments  are  to  be  submitted, 
except  that  individuals  may  submit  one 
copy.  CPG  7126.41  and  any  comments 
submitted  will  be  available  for  public 
examination  at  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m..  Monday  through  Friday.  The 
comments  submitted  will  be  used  to 
determine  whether  any  revisions  of  the 
CPG  are  warranted. 

Dated:  May  27. 1988. 

George  R.  White, 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

[FR  Doc.  88-12395  Filed  6-1-88;  8:45  am] 
BRUNO  CODE  41«M)1-M 


Health  Resources  and  Services 
Administration 

Final  Review  Crltsrla  for  Grants  for 
Centers  for  Excellence  (Fiscal  Year 
1988) 

The  Health  Resources  and  Services 
Administration  announces  the  final 
review  criteria  for  Centera  for 
Excellence  authorized  under  the 
authority  of  section  788A  of  the  Public 
Health  Service  Act  as  established  by 
Pub.  L  100-97,  the  Excellence  in 
Minority  Health  Education  and  Care 
Act. 

The  Department  of  Health  and  Human 
Services  Appropriations  Act  1988.  as 
contained  in  Pub.  L  100-202.  specifies 
that  any  univeraity  which  awards  a 


^ 
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graduate  degree  in  the  health 
professions  and  which  has  a  ixujoi^jr 
enroUment  of  minority  students  is  { 
eligible  to  apply  and  oon4>ete  for  a 
grant  It  is  estimated  that  diere  are  15 
universities  which  meet  these  eligibility 
requirements  and  are  digible  to  apfiy 
for  a  grant  The  legislative  history 
clarifies  that  the  intent  of  this  program  is 
not  to  duplicate  support  for  schools 
which  are  directly  funded  by  Federal 
appropriation,  such  as  Howard 
University. 

Section  788A  specifies  that  Grants  for 
Centers  for  Excellence  may  be  used  by  a 
grantee  school  for  the  following 
purposes: 

(1)  To  develop  a  plan  to  achieve 
institutional  improvements,  including 
financial  independence,  to  enable  the 
school  to  support  programs  of 
excellence  in  heahh  professions     | 
education  for  minority  inifividnala; 

(2)  To  improve  die  capacity  of  the 
school  to  recruit  the  retain  faculty; 

(3)  To  provide  inqntrred  access  to  the 
library  and  InfomtBtion  resources  of  the 

schoor 

(4)  To  estabbrii,  streagdieB,  or  expand 
programs  to  enhance  tiie  academic 
performance  of  students  in  the  aclMol; 

(5)  To  establish,  streogtiwii,  or  expand 
programs  to  incre«ne  tfie  mmber  aiid 
quality  of  applicants  for  adnissiaa  to 
die  school  and 

(6)  To  develop  carrioda  asid  cany  out 
faculty  training  progranu  in  order  to 
enable  the  school  to  beoone,  for  die 
nation's  health  care  providers,  •     | 
resource  widi  respect  to  Ae  health 
problems  of  minority  coaumnatiet,  aoch 
as  higher  infant  mortality  rates  and 
higher  incidences  of  acquired 
immunodeficiency  syubome  (AHIS). 

Proposed  review  criteria  were 
published  in  the  Federal  Bagiste  of 
March  24. 1988  (53  FR  9703).  One 
comment  was  received  during  Qie  30- 
day  comment  period.  However,  this 
comment  was  not  relevant  to  the  review 
criteria. 

Therefore,  the  following  review 
criteria  will  be  retained  and  applied  in 
the  review  of  appUcatitHis  ia  Fiscal  Year 
1988: 

(1)  The  degree  to  which  the  applicant 
can  arrange  to  continue  the  pn^Msed 
project  b^ond  the  Federally  fuitded 
project  period. 

(2)  The  degree  to  whkh  the  pn^wsed 
project  meets  three  or  more  of  the  | 
purposes  stated  in  the  legislative 
authorization  (see  above); 

(3)  The  relationship  of  the  objectives 
to  the  implementation  plan  to  achieve 
institutional  impiovements; 

(4)  lie  administrative  and  managerial 
abdlity  of  the  applicant  to  carry  out  the 
project  in  a  cost  effective  manner; 


(5)  The  adequacy  of  the  staff  and   • 
faculty  to  carry  out  the  program; 

(6)  The  soundness  of  the  budget  for 
assuring  eSetive  utilization  of  great 
funds; 

(a)  Driineatinn  of  specific  objectives 
which  are  consistent  with  die  legislative 
purposes;  where  applicable,  objectives 
should  be  measurable  (e.g.  improvement 
in  student  and  faculty  attrition  rate); 

(b)  Description  of  a  methodt^ogy 
which  corresponds  to  the  objectives  and 
provides  specific  details  on  ^e 
activities,  projects,  or  am^iiet  which 
will  be  impleBiented  to  adiieve  the 
objectives;  time  frame  for  implementing 
the  activities,  projects  or  services;  target 
population;  responaifafe'staft  and 
facilities  which  will  be  used  to 
accomplish  the  objectives; 

(c)  Descrq>tioa  of  a  comprehensive 
evaluation  plan  iodusive  of  ail 
objectives  and  activities; 

(8)  The  number  of  individuals  who 
can  be  expected  to  benefit  from  me 
project:  and 

(9)  The  overall  impact  the  project  will 
have  on  strengthening  the  sdioofs 
capacity  to  train  minority  health 
professionals  and  increase  the  supply  of 
minority  health  professionals  available 
to  serve  minority  populations  in 
underserved  areas. 

This  program  is  listed  at  13.157  in  die 
Catalog  of  Federal  Domestic  Asaistance. 
Applications  submitted  in  response  to 
this  announcement  are  not  subject  to  the 
provisions  of  Exec^ive  Order  12372, 
Intergovernmental  Review  of  Federal 
Programs,  (as  impleawnted  through  45 
CFR  Part  100). 

Dated:  May  2S,  igB& 
OavUN-SoDdwaD. 

Administrmtor,  Aimmtnat  SuigeoK  GemeraL 
[FRDoc  fl8-123M  Hkd  6-1-81:  a:4S  aiaj 
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rro|06iaiii  uonainc  mooicaio  ana 
Dentistry 

The  Health  Resources  and  Servicea 
Administratioa  annmuines  the  final 
funding  priority  and  review  criteria 
which  will  govern  the  distributioa  of 
grant  awards  in  Fiscal  Year  1068  for 
Grants  for  Faculty  T^aini^  Projects  in 
Geriatric  Medicine  and  Deaiatiy 
authorized  by  section  788(e)  of  the 
Public  Health  Service  Act,  eM  amended 
by  the  Omnibus  Health  Act  of  1968^  Pub. 
L  99-460  enacted  on  November  14 1966. 
and  Pub.  L 100-177.  the  PuUicHedA 
Service  Amendaeats  of  1967. 

Section  786(e)  aathoiiaes  the  award  of 
grants  to  accredited  public  or  private 
nonprofit  sdiocls  of  atedidne  or 
osteopathy,  public  or  private  nonprofit 


teaduai  hospitals  or  gnadaate  audical 
education  programs  to  provide  siqiport 
including  traineeahips  and  JEaUow^ips, 
to  traia  physidaaa  and  daaHsts  adio 
plan  to  teach  geriatric  awdicine  or 
geriatric  dentistry.  One-fear  retraining 
programs,  one/year  felkwiwiMp  programs 
and  two-year  fellowship  programs  are 
eligible  for  support 

The  Public  Health  Service  Act 
requires  that  geriatiica  trailing  be 
provided  throui^asKarfaolhaf  the 
foUowiag  training  optioaa. 

(1)  A  one-year  retraining  program  in 
geriatrics  for  phyiiiria—  who  are  fiacuhy 
members  in  departfltents  of  internal 
medicine,  family  aiedidna.  gyneadogy, 
geriatrics,  and  psycUatiy  at  achools  of 
medicine  and  osteopathy,  and  dentists 
who  are  faculty  members  at  schools  <rf 
dentistry  or  at  hospital  departments  of 
dentistry;  and 

(2)  A  one-year  or  two-year  internal 
medicine  or  family  medicine  feDowship 
program  with  emphasis  in  geriatrics, 
which  shall  provide  training  in  clinical  . 
geriatrics  and  geriatric  research  for 
physicians  who  have  completed 
graduate  medical  education  programs  in 
internal  medicine,  family  medidna. 
psychiatry,  neurology,  gynecology,  or 
rehabilitation  medicine,  and  dentists 
who  have  completed  postdoctoral  dmtal 
education  prngrama. 

The  Act  furtiier  requires  each  project 
for  which  a  grant  is  made  tBder  this 
provision  to  indude  the  following: 

(a)  Be  stalEed  by  fall-tine  teaching 
physicians  who  have  experience  or 
training  in  geriatric  medidna; 

(b)  Be  staffed  by  foll-tiaie  or  part-time 
ttiadiing  dentiata  who  have  experience 
or  training  in  geriatric  dentistry; 

(c)  Be  based  in  a  gradaate  medical 
education  prograai  in  internal  medicine 
or  family  medidne,  or  a  dqnrtment  of 
geriatrics  in  existence  aa  of  December  1. 
1967; 

(d)  nrovide  participants  in  die  projed 
wUh  exposure  to  a  diversified 
pi^idation  of  elderly  individuals;  and 

(e)  Provide  training  in  geriatrics  and 
exposure  to  the  physical  and  mental 
disabilities  of  elderly  individuals 
through  a  variety  of  service  rotations, 
sudi  as  geriatric  consultation  services, 
acute  care  services,  dental  services, 
geriatric  psychiatry  units,  day  and  home 
care  programs,  rehabilitation  services, 
extended  care  facilities,  geriatric 
ambulatory  care  and  comprehensive 
evaluation  units,  and  conimunity  care 
programafbr  aldajjc  mentafly  retarded . 
individuals. 

A  proposed  funding  priority  and 
proposal  review  critoia  were  published 
in  the  Federal  Ra^atar  of  Mardi  22. 1968 
(S3  FR  9370)  for  public  comiaant  No 


y  ^1.  58,  BlBL  lOB  /  Tb—d^.  Inm  2,  ms  /  Uttkan 
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i  w>eie  iQosived  ™"Hg  the  30- 
day  conaMnt  patfod^  Thecefeie.  aa 
proposed,  the  following  review  criteria 
and  fimding  priority  hme  bean  letained 
as  follows: 

Review  Criteiia 

Hie  Secr^aty,  ^er  consultotion  with 
the  Nati«NnI  Adviaery  Coancfl  on 
Health  IVofessiens  Education  wffl 
approve  or  cKsapprove  aB  api^cations, 
taking  into  consideration  die  following 
review  criteria. 

(1)  Tlie  extent  to  which  the  proposed 
training  program  will  prepare  phsyicians 
and  dentists  to  perform  the  research, 
teadung,  adminiatrative  and  clinical 
duties  of  a  faculty  member  specializing 
in  geriatrics; 

(2)  The  degree  to  which  the  projed 
plan  adequately  provides  for  meeting 
the  projed  renuirenients  induding  (a) 
through  (a)  aa  set  forth  above; 

(3)  The  adrahiistrative,  maRagement 
and  resouree  capability  of  the  applicant 
to  carry  out  the  proposed  project  in  a 
cost-elective  manner, 

(4)  The  potential  for  the  a];q)licant  to 
continue  die  program  without  Federal 
support  after  completion  of  the 
approved  projed  period;  and 

(5)  The  extent  to  which  the  project 
will  increase  the  number  of  training 
oppor^Jnitiea  available  iat  individuals 
who  want  to  prqmre  for  academic 
careers  in  geriatric  aiedidne  and 
dentistry. 

These  general  criteria  are  consistent 
with  other  Title  VII  programs.  Tke 
criteria  specific  to  the  program  are 
designed  to  meet  the  legislative  intent 
for  increased  opportunities  for 
physidans  and  dmtists  to  acquire  skills 
and  knowledge  necessary  to  teach 
geriatric  medidne  and  dentistry. 

FundiagPiioRty 

A  funding  priority  will  be  given  in  the 
review  process  to  applicants  who 
propose  substantial  specific  efforts  to 
recruit  minority  trainees.  The  need  to 
increase  training  opportunities  for 
minorities  in  health  professions 
continues  to  be  a  top  national  priority. 
This  priority  is  consistent  with  funding 
considerationa  in  other  Title  Vn 
programs. 

This  prograai  is  listed  at  13.156  in  the 
Catalog  (rf  Federal  Domestic  Asaistonce. 
It  is  not  sdqed  to  the  proviaions  of 
Executive  Order  12372. 
Intergovemmantal  Review  of  Federal 


I  (ae  iasplemenfed  diroug^  45 
CFR  Part  1019. 

Dated:  May  ae,  1988. 
iMvin  N.  Answafl. 

Administrator,  Asmstant  Surgeon  General. 
[FR  Doc  88-12393  Hied  8-1-88;  8:45  am] 
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AvaiiaMltty  of  Funds  for  Prelect  Grants 
for  HeaHh  Services  to  the  Homeless 
PopulaBon 

AOCNCv:  Health  Resources  and  Services 

Adnmiistration,  HHS. 

ACnOMC  Notice  of  fimd  availability. 


f:  The  Health  Resources  and 
Services  Administrations  (HRSA) 
announces  that  noncompeting 
continuation  applications  are  being 
accepted  for  a  program  to  provide 
primary  health  care  services  and 
substance  abase  serviceB  to  homeless 
populations.  In  FY  1986  Congress 
appropriated  approximately  $14  million 
for  this  purpose,  and  each  pant  award 
win  range  from  $5O,00O-$l,2e0,00O.  The 
grants  will  be  administered  under  the 
provisions  of  section  340  of  the  Public 
Health  Service  Act  HRSA  awarded  $46 
million,  from  FY  1987  ai^ropriations,  to 
109  grantees  for  the  provision  of  health 
care  services  to  homeless  individuals. 
The  FY  1988  levels  of  appropriations  of 
$14  million  will  allow  the  provision  of 
services  in  some  of  the  previously 
funded  areas;  therefore,  eligible 
applicants  are  limited  to  those  grantees 
who  received  awards  from  FY  1967 
monies,  as  authorized  under  the  Stewart 
B.  McKinney  Act 
DATC  To  receive  consideration, 
appUcations  must  be  received  in  the 
HHS  regional  office,  at  the  designated 
contact  in  the  attachment  as  of  July  15, 
1988.  A|q>licati(ms  will  be  considered 
"on-time"  if  they  are  either  received  on 
or  before  the  established  deadline  date, 
or  sent  on  or  before  the  established 
deadline  date  and  received  in  time  for 
orderly  processing.  Applicants  should 
request  a  legibly  dated  U.S.  Postal 
Service  postmark  or  obtain  a  legibly 
recdpt  form  a  commerdal  carrier  or  U.S. 
Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailing.  Late 
applications  not  accepted  for  processing 
wfll  be  returned  to  the  applicant 
ADDRESS  AMD  niRTMDI  MPOMMTION: 
Application  kits  (Form  PHS^5161  with 
revised  face  sheet  DHHS  Form  424,  as 
anuoved  by  the  Office  of  management 
and  Budget  (OMB)  under  control  number 


0346-0006)  and  adiUtioaal  information 
may  be  obtained  from,  and  completed 
appUcations  should  be  sent  to,  the 
appropriate  Regional  Administrator  (see 
Appendix).  Additional  information 
about  the  program  may  be  obtained 
from  Mr.  Harokl  Dame,  Director,  Health 
Care  to  the  Homeless  Program,  5600 
Fishos  Lane.  Room  7A-55,  Rockville, 
Mwykuad.  20657.  (301)  443-105a 

continue  to  recieve  funding  under  this 
program,  grantees  must  demonstrate 
successful  project  performance  during 
the  first  budget  period.  Le..  provision  of 
primary  health  care  and  substance 
abuse  services  at  locations  accessible  to 
homeless  individaals;  arrangement  for 
the  provision  of  emergency  health 
services,  referral  services  for  inpatient 
hospital  services;  outreach  services;  and 
provision  of  aid  in  establishing 
eligibility  for  and  obtaining  services 
form  entitiement  programs.  Other 
factors  to  be  considered  include: 
Remaining  unobligated  balance  of  grant 
funds  from  the  first  grant  award;  merits 
of  the  budget  request  for  the  second 
budget  period;  and  assurance  provided 
by  the  applicant  that  the  25  percent 
matching  requirement  can  be  met 

Odier  Award  Infonnation 

This  program  is  considered  to  be 
subject  to  the  provisions  of  Executive 
Order  12372,  Intergovernmental  Review 
of  Federal  Programs  and  46  CFR  Part 
lOa  Executive  Order  12372,  allows 
States  the  option  of  setting  up  a  system 
for  reviewing  applications  from  within 
tiieir  States  for  assistance  under  certain 
Federal  programs.  The  application 
packages  to  be  made  available  by  the 
Department  of  Health  and  Human 
Services  will  contain  a  listing  of  States 
which  have  chosen  to  set  up  a  review 
system  and  will  provide  a  point  of 
contact  in  the  States  for  that  review. 
Since  60  days  are  allowed  for  this 
review,  applicants  are  advised  to 
discuss  projects  with  and  provide  copies 
of  their  applications  to  contact  points  as 
early  as  possible.  At  the  latest  an 
applicant  should  provide  the  application 
to  the  State  for  review  at  the  same  time 
it  is  submitied  to  the  Regional  Health 
Asministrator. 

Catalog  of  Federal  Domestic  Assistance 

In  die  OMB  Catalog  6i  Federal 
Domestic  Assitance  the  Health  Services 
to  the  Homeless  Population  Grant 
Program  is  liested  as  nimiber  13.151. 
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Dated  April  28, 1968. 
David  N.  Soadwall. 
Administrator. 

Appendix 

Regional  Health  Administrators 

Edward  J.  Montminy.  Regional  Healtii 
Administrator,  DHHS  Region  L  John  F. 
Kennedy  Federal  Building.  Boston, 
Massachiuetts  02203.  (617)  565-1420 

Vivian  Chang.  KLD^  Regional  Health 
Administrator,  DHHS  Region  n.  26 
Federal  Plaza,  New  Yoiic  New  Yorii 
10278.  (212)  264-2560 

William  Lassek,  MS).,  Regional  Health 
Administrator,  DHHS  Region  m,  P.O. 
Box  13716.  Philadelphia,  Pennsylvania 
19101.  (215)  596-6637 

John  Whitney,  Acting  Regional  Health 
Administrator,  DHHS  Region  IV,  101 
Marietta  Tower,  Suite  1202.  Atlanta, 
Georgia  30323.  (404)  331-2316 

E  Frank  Ellis.  MD..  Regional  Health 
Administrator,  DHHS  Region  V.  300 
South  Wacker  Drive,  Chicago.  Illinois 
60606,  (312)  353-1385 

John  M.  Dyer,  M.D.,  Regional  Health 
Administrator,  DHHS  Region  VI.  1200 
Main  Tower  Kiilding,  DaUas,  Texas 
75202.  (214)  767-3879 

Mr.  Youn  Bock  Rhee.  Regional  Health 
Admhiistrator,  KiHS  Region  VILOOl 
East  12th  Street.  Kansas  City, 
Missouri  64106.  (816)  374-3291 

Audrey  R  Nora.  MJ}..  Regional  Health 
Administrator,  DHHS  Region  Vm, 
1961  Stout  Street,  Denver.  Colorado 
80294.  (303)  844-6163 

Sheridan  L  Weinstein.  MJ}..  Regional 
Health  Administrator.  DHHS  Region 
DC  50  United  Nations  Haza.  San 
Francisco.  California  94102.  (415)  556- 
5810 

Ms.  Dorothy  H.  Mann.  Regional  Health 
Administrator,  DHHS  Region  X.  2901 
Third  Avenue.  Mail  St(^  501,  Seattle, 
Washington  96121.  (206)  442-043d 

[FR  Doc  88-12337  Filed  0-1-88: 8:45  am] 

MLUNQ  COOK  4M0-1C-H 


Program  AimouncMiMnt  and  Study 
Aim*  Undar  Falowahip  EHglbHity 
wmana  rar  ivurMng  roai- 
baccaiauraata  Faculty  FaHowship 
Qranta 

The  Health  Resources  and  Services 
Administration  annoimces  the 
acceptance  of  applications  for  a  second 
cycle  in  Fiscal  Year  1968  and  the  study 
areas  to  be  included  under  the  eligibility 
criteria  for  Post-baccalaureate  Faculty 
Fellowship  Grants  authorized  by  section 
830(b)  of  the  Public  Health  Service  Act 
as  amended. 

Apfwoximately  $430,000  is  expected  to 
be  available  from  the  aniroximately 


1901,000  authorized  by  die  Department 
of  Healdi  and  Himian  Services 
Appropriations  Act  1988.  Of  the 
amount  it  is  expected  that  an  additional 
65  awards  averaging  $6,552  will  be 
made. 

Purpose 

Section  830(b)  of  die  Public  Healdi 
Service  Act  as  amended  by  the  Nurse 
Education  Amendments  of  1985.  Pub.  L 
99-02.  authorizes  grants  to  public  or 
private  nonprofit  schools  of  nursing  to 
cover  the  costs  of  post-baccalaureate 
faculty  fellowships  to  enable  faculty  to 
carry  out  studies  in  areas  specified  by 
the  legislation  or  by  the  Secretary, 
Department  of  Health  and  Human 
Services. 

Apiriicants 

Public  or  private  nonprofit  schools  of 
nursing  are  eligible  to  apply  for  grants  to 
cover  the  cost  of  tuition  and  fees  and,  in 
some  instances,  stipends  for  currently 
employed  faculty  who  would  qualify  for 
a  post-baccalaureate  faculty  fellowship. 
Only  one  application  will  be  accepted 
from  any  one  school  of  nursing.  A  school 
with  separate  departments  or  more  than 
one  type  of  program  must  submit  a 
combined  request  A  school  may  request 
fellowship  support  for  more  than  one 
faculty  member. 

Faculty  EBgibaity 

To  qualify  for  a  fellowship  a  faculty 
member  must: 

(1)  Hold  a  baccalaureate  degree. 

(2)  Be  licensed  to  practice  as  a 
registered  nurse  in  a  State. 

(3)  Be  employed  by  the  applicant 
institution  as  a  faculty  member  during 
the  period  of  the  awarded  fellowship. 

(4)  Be  enrolled  in  a  master's  program 
in  nursing  or  in  a  doctoral  program 
which  requires  a  substantial  study, 
master's  thesis  or  a  doctoral 
dissertation,  and  anticipate  meeting 
master's  or  doctoral  degree 
requirements  by  August  31, 1989  or 
sooner. 

(5)  Undertake  a  reported  study,  thesis 
or  a  dissertation  focusing  on: 

a.  An  investigation  of  cost-effective 
alternatives  to  traditional  health  care 
modalities,  with  special  attention  to  the 
needs  of  at-risk  populations,  such  as  the 
elderly,  premature  infants,  physicaOy 
and  mentally  disabled  individuals,  and 
ethnic  and  minority  groups;  or 

b.  Examination  of  nursing 
interventions  that  result  in  positive 
outcomes  in  health  status,  with  attention 
to  interventions  fi^ch  address  family 
violence,  drug  and  alcohol  abuse,  the 
health  of  women,  adolescent  care,  and 
disease  prevention:  or 


c.  Factort  widiin  the  practice  setting 
associated  with  retention  of  nursing 
personnel;  or 

d.  Acute  and  long-term  noising  care  of 
patients  widi  infectious  diseases, 
particularfy  illness  caused  by  the  human 
immunodeficiency  virus  (HIV). 

The  subject  areas  (c)  and  (d)  had  been 
proposed  because  they  represent 
national  health  problems  considered  by 
the  Secretary  to  require  investigation. 

These  subject  areas  which  expand  the 
eligibility  criteria  were  published  in  the 
Federal  Registw  of  March  11, 1988.  (53 
FR  7977  and  7978). 

No  comments  were  received  during 
the  30  day  comment  period.  Therefore, 
as  proposed,  these  study  areas  are  being 
retained  as  part  of  the  eligibility  criteria. 

Funding  preferenoa 

In  addition,  a  funding  preference  will 
be  given  to  those  schools  that  have  been 
successful  in  recruiting  or  retaining 
minority  faculfy.  The  Department 
believes  that  continued  efforts  must  be 
made  to  increase  the  number  of  minority 
faculty  and  students  in  schools  of 
nursing. 

The  standard  application  form  and 
general  instructions.  Form  PHS  6025-1. 
HRSA  Competing  Training  Grant 
Application  and  supplement  for  diis 
program  have  been  approved  by  the 
Office  of  Management  and  Budget  The 
OMB  clearance  number  is  0915-0060. 

Requests  for  application  materials 
should  be  directed  ta.  Grants 
Management  Officer  (A-23),  Bureau  of 
Health  Professions,  Health  Resources 
and  Services  Administration.  Parklawn 
Building  Room  8C-22. 5600  Fishers 
Lane,  Rockville.  Maryland  20857, 
Telephone:  (301)  443-6015. 

For  technical  assistance  and  other 
information  regarding  this  program, 
contact:  Division  of  Nursing,  Bureau  of 
Health  Professions,  Health  Resources 
and  Services  Administration,  Parklawn 
Building,  Room  5C-26. 5600  Fishers 
Lane,  Rockville,  Maryland  20657, 
Telephone:  (301)  443-6333. 

To  receive  consideration,  applications 
must  meet  a  deadline  of  July  1, 1968. 

Applications  shall  be  considered  as 
meeting  the  deadline  if  they  are  either 

(1)  Received  on  or  before  the 
deadline;  or 

(2)  Postmarked  on  or  before  the 
deadline  date,  and  received  in  time  for 
submission  to  the  review  group.  A 
legibly  dated  receipt  from  a  commercial 
carrier  or  U.S.  Postal  Service  will  be 
accepted  in  lieu  of  a  postmark.  Private 
metered  postmarks  diall  not  be 
acceptable  as  proof  of  timely  mailing. 

This  iwogram  is  listed  at  13.147  in  the 
Catalog  trf  Federal  Domestic  Aasiataace 


and  ia  DOl  aabisd  tD  tke  provisteM  af 
Exacaihre  OKkr  U^2. 
Intergoveminaatal  Review  kA  Federal 
Pro^BS  (as  imploMBted  tfafoagM  46 
CFRPaitMO). 

DataAKfasrAllML 
David  M.  SMrfwdi, 

Administrator,  Assistant  Surgeon  General. 
[FR  Doc.  88-12382  Piled  8-1-88;  8:45  am] 
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Notice  is  hereby  given  of  a  meeting  to 
be  held  at  the  Hubert  H.  Hunqilirey 
Budding  Aaditorium  (Room  107),  200 
Independence  Avenne  SW.  Wariiington. 
DC,  on  July  7, 198a  The  Meeting  is  (q>en 
to  the  public. 

Background 

The  CCEHRP  Ad  Hoc  Subconunittee 
is  reviewing  the  criteria  used  in 
selecting  dtc  compooncto  for  die  A^ 
Annual  Report  on  Carcinogens  in  h^t 
of  the  purpose  of  the  listing,  as  well  as 
theprocess  for  preparetiaB  of  the  report 

The  Annual  Report  on  Cardnogeas  is 
a  CoagresstanaUy-mendated  list^  of 
all  substances  (i)  whidi  either  are 
known  to  be  carcinogens  or  may 
reasonably  be  antic^ted  to  be 
carcinogens  and  (il)  to  wiiidi  a 
significant  number  of  persons  residing  in 
the  United  States  are  exposed.  To  date, 
four  reports  have  been  published.  The 
Fifth  Annual  Retort  on  Carcioogena  is 
now  under  preparation  by  the  Natitmal 
Toxicology  Pr<^am  (NIP).  On  April  21. 
1987,  the  NTP  held  an  open  meeting  on 
the  imicess  used  to  prepare  the  Annual 
Reports  on  Cardnogena.  The 
Subcommittee  alnndy  has  access  to 
materials  subaiitted  in  conjunction  with 
that  meeting,  as  well  as  other  materials 
and  information  pertinent  to  its  review. 

The  purpose  (U  the  )uly  7  meeting  is  to 
receive  public  canment  on  the  criteria 
used  in  selectiiig  the  compounds  Ua  the 
Fifth  Annual  Report  on  Carcinogens  and 
on  the  process  for  pr^aration  of  the 
report  Comaients  on  the  use  of  the  list 
by  the  piMic  and  by  State  agencies  are 
also  invited.  However,  comments  on  the 
appropriateness  of  the  individu^ 
coBipooDda  proposed  for  indosion  in  the 
Fifth  AaBHU  Report  on  Carciaogms  m 
OB  thasdentiic  dedsiens  leedu^  to  the 
selection  af  these  rmapoMads  wiU  aot  be 
considered,  siace  such  iseoas  are 
outside  tb»  soBpa  of  die  CCEHRP 
review. 


FoilowiBg  opeung  leaiadta  by  the 
SubooeuBittec  ^id  Fadoal  ofBdals. 
prcseatatiflna  from  die  audience  will  be 
invited.  Each  presentation  will  be 
Umi  ted  to  10  BiiDutea.  Members  of  the 
Subcommittee  may  address  questions  to 
those  making  presentations.  Oral 
presentations  should  be  suppmted  by 
written  comments  diat  can  be  left  with 
Mr.  RonaldF.  Coene  at  the  meeting. 
Alternatively,  persons  anable  to  attraid 
the  meeting  may  sulmiit  written 
comments  whidx-wiU  be  considered  by 
the  Subconudittee  in  its  review  if 
received  by  Mr.  Coene  by  July  9  (see 
address  below^.  The  Chairperson  irf  the 
Subcommittee  urges  yosps  diat  have 
similar  iaterests  to  ooaaobdate  their 
comments  and  present  them  through  a 
single  representative. 

In  order  to  accoflunodate  as  laany 
people  wishing  to  qpeak  as  possible, 
persons  wishing  to  make  oral 
presentations  should  contact  Mr.  Coene 
at  the  address  below  no  later  than  June 
24,1988. 
Mr.  Ronald  F.  Come,  Executive 

Secretary.  CCEIAP,  Room  14-101. 

5600  Fishers  Lane,  Rockville.  MD 

20857. 

The  Chairperson  may  allow  interested 
persons  attending  die  meeting  who  did 
not  submit  a  notice  of  partidpation  to 
make  oral  presentations  at  the 
condusion  of  the  meeting,  time 
permitting. 

Attendance  is  limited  only  by  space 
available.  For  further  information 
regarding  the  meeting,  please  contact 
Mr.  Coene  at  the  above  address  or 
telephone  301-443-3155  or  FTS  443-3155. 

Date:  May  26, 1988. 
Ronald  F.  Coene. 
Executive  Secretary. 
[FR  Doc.  88-12391  Filed  fr-l-«8: 8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Offlca  of  tha  Socratary 

Offica  of  Acquisition  and  Property 
Managamont 

Informatfen  CoRactkm  SubmNtad  to 
tha  omea  of  ManagiiiniH  and  Badgat 
for  Ravlaw  Undar  tna  Paparwofli 
RaAictlon  Ad 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  &e 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  Copies  of  the  proposed 
collediaB  of  infomatian  and  related 
fonna  and  explanatory  material  may  be 
obtained  by  contactiBg  die  Department's 


dearance  officer  at  die  telei^Qne 
number  hsted  below.  Commraits  and 
suggestions  on  the  requirement  should 
be  made  within  30  days  dirscdy  to  the 
Department's  dearance  officer  and  to 
the  Office  of  Management  and  Budget 
Interior  Depertai«it  Desk  Officer, 
Washington.  DC  20603.  tekphou  202- 
395-7313. 

Title:  Category  3  IVoposal  Infonnation 
Abstract:  Category  9  proposal 
provisions  require  bidders  and  offeror 
to  provide  specific  information  in  their 
responses  to  sohdtations  wliich  are 
unique  to  the  ^>ecific  requirements  of 
the  acquisition.  Examples  of  Category 
3  information  {Hovisions  indude:  (a) 
Qualification  and  performance  history 
statements  and  (b)  organizational 
conflict  of  interest  disclosures. 
Bureau  Form  Ntunber  None. 
Frequency:  One  time,  with  eadi  bid  or 

proposal. 
Description  of  Respondents:  Contractors 
bidding  on  solidtations  containing  the 
information  requirements. 
Annual  Responses:  27,000 
Annual  Burden  Hours:  54,000 
Departmental  Clearance  Officer  John 

Strylowski.  202-343-5345. 
leny  B.  Vance, 

Director,  Office  of  Acquisition  and  Property 
Management 
May  13, 1988. 

[FR  Doc.  88-12304  Filed  6-1-88;  &45  am] 
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Bureau  of  Imfian  Affidrs 

ClMyanna  RIvar  Sioux  Triba  of  South 
Dalcola;  OrdhMiinca  Amanding  Alcohol 
BavaraQoa  Control  Law 

This  Notice  is  published  in 
accordance  with  authority  delegated  by 
the  Secretary  of  the  Interior  to  the 
Assistant  Secretary — Indian  Affairs  by 
209  DM  8.  and  in  accordance  with  the 
Act  of  August  15. 1953,  67  Stat  585, 18 
U.S.C  1161. 1  certify  diat  Resolution  Na 
58-88-CR— Ordinance  No.  48— 
amending  the  Cheyenne  River  Sioux 
Tribal  Liquor  Ordinance  was  duly 
adopted  by  the  Cheyenne  River  Tribal 
Council  on  March  1. 1988.  The  ordinance 
provides  for  the  regulation  of  the 
activities  of  the  manufacture, 
distribution,  sale,  and  consumption  of 
liquor  in  the  area  of  Indian  Country 
under  the  jurisdiction  of  the  Cheyenne 
River  Sioux  Tribe,  South  Dakota  and 
amends  Ordinance  No.  15  (1953).  which 
was  published  in  the  Federal  Register  on 
November  21, 1953. 18  FR  747a  Section 
1-1-2  and  1-1-3(8)  apply  to  tribal  liquor 
ordinance  to  all  lands  widiin  the 
reservation  boundaries.  There  is  no 


Ptodaral  RaiMv  /  Vd.  Wr  Nb.  M6  fthatadtif,  Jirta  8,  laBt  /  Noticw 
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reference  to  dw  two  exemptiaas  to  the 
Tribe's  iuriMUction  aa  described  in  18 
U.S.C  ilS4(c).  However,  the  existence 
of  land  entitied  to  either  of  the  two 
exemptions,  fee  patented  lands  in  non- 
Indian  annmunities  or  rights^f-way 
through  bufian  respirations,  is  a  factual 
question  to  be  decided  by  the  courts. 
Therefore,  my  certification  is  not  a 
decision  on  whether  there  are 
exemptions  to  the  Tribe's  jurisdictiaii. 
The  ordinance  reads  as  follows: 


Ralpkt.1 

Assistant  Secntary-Indian  Affain.         | 

Resolution  No.  S8-8»-CR 

Whereas,  The  Cheyenne  River  Sioux 
Tribe  of  Soudi  Dakota  is  an 
incorporated  Tribe  of  Indians,  having 
accepted  the  provisions  of  the  Act  of 
June  18. 1934  (48  Stat  984).  and 

Whereas,  the  Tribe,  in  order  to 
establish  its  tribal  organization:  to 
conserve  its  tribal  property;  to  develop 
its  common  resources;  and  to  promote 
the  general  welfare  of  its  people,  has 
ordained  «nd  established  a  Constitution 
and  By-laws,  and 

Whereas,  the  Cheyenne  River  Sioux 
Tribe  has  chosen  to  regulate  the 
introduction,  sale  and  use  of  alcoholic 
beverages  for  the  protection  of  the 
health,  welfare  and  social  standards  of 
the  residents  of  the  Cheyenne  River 
Reservation,  and 

Whereas,  it  is  the  considered 
judgment  of  the  Cheyenne  River  Sioux 
"Tribe  that  the  introduction,  sale  and  use 
of  alcoholic  beverages  has  severe 
health,  social  and  econcnnic  impacts  on 
the  lives  of  the  residents  of  the 
Qieyenne  River  Reservation,  and 

Whereas,  the  Cheyenne  River  Sioux 
Tribe  has  recognized  the  adverse  health, 
social  and  economic  costs  inflicted  by 
the  use  of  alcoholic  beverages  on  the 
residents  of  the  Cheyenne  River 
Reservation,  and 

Whereas,  Article  IV,  Section  l(k)  of 
the  Constitution  duly  authorized  and 
empowers  the  Cheyenne  River  Sioux 
Tribe  to  promulgate  ordinances  for  the 
purpose  of  safeguarding  die  peace  and 
safety  of  residents  of  the  Cheyenne 
River  Rescwation.  and 

Whereas,  18  U.S.C.  1181  provides  that 
the  Cheyenne  River  Sioux  Tribe  may 
duly  adopt  an  ordinance  regulating  the 
introduction,  sale  and  use  of 
intoxicating  hufnat  on  the  Cheyetme 
River  Sioux  Reservation,  and 

Whereas,  the  Tribal  Council  of  db 
Cheyenne  River  Sioux  Tribe  during  a 
Special  Session  on  Fetoiary  17. 1988 
passed  Resohition  No.  54-88-CR 
adopting  a  liquor  ordinance,  and 

Whereas,  iqxm  furdier  review  of  the 
tribal  Uqaorordfaiance  and  iqMin 
recommended  changes  from  the  Boieau 


of  Indian  Affairs.  FIdd  SoHdtoi^  OfBoe 
b)  MiBneapolis.  MiniMsota.  dw  tribal 
liqoOT  ordijMnoe  passed  on  Fefaraaty  17. 
1988  has  thereby  fatdoded  dioee 
recommended  changes  and  additions, 
now 

Therefore  Be  It  Resdved.  die 
Cheyemie  River  Sioux  Tribe  hereby 
adopts  the  Cheyenne  River  Sioux 
TrilM's  Alcoholic  Beverages  Control 
Law  (See  attached  Ordinance),  and 

Be  It  Furdier  Resolved,  the  Cheyenne 
River  Sioux  Tribe  hereby  rescinds 
Resolution  No.  54-88-CR.  and 

Be  It  Further  Resolved,  the  Cheyenne 
River  Sioux  Tribe  hereby  directs  the 
Tribal  Secretary  to  submit  the  attached 
Alcoholic  Beverages  Control  Law 
Ordinance  No.  48  to  the  Secretary  of  the 
Interior  for  publication  in  the  Fadanl 
Register  as  required  by  law  for  the 
purpose  of  fulfilling  the  notice 
requirements. 

Certification 

L  the  undersigned,  as  Secretary  of  the 
Cheyenne  River  Sioux  Tribe,  certify  that 
the  Tribal  Council  is  composed  of  fifteen 
(15)  members,  of  whom  14.  constituting  a 
quorum,  were  present  at  a  meeting,  duly 
and  regulaiiy  called,  noticed,  convened 
and  held  diis  1st  day  of  March.  1988: 
Regular  Session  and  that  the  foregoing 
resolution  was  duly  adopted  at  suich 
meeting  by  an  affinaative  vote  of  12  for. 
0  against  3  not  voting  (including  Vioe- 
Chairman)  and  0  absent 
Ariane  Thompswi, 
Secretary,  Cheyenne  Rhnr  Sioux  Tribe. 

OnUnanoe  Na  48,  Aloohofic  Beverages 
Conttol  Law,  Gheyenoe  River  Siocuc 
Tribe  of  Sondi  Dakota 

Section  1.  General  Provisions  and 
Definitions 

Sec.  1-1-1.  Statement  of  Purpose.  The 
purpose  of  this  Alcoholic  Beverages 
Control  Law  is  to  regulate  the  activities 
of  the  manufacture,  distribution,  sale 
and  consumption  of  liquor  on  the 
Cheyenne  River  Sioux  RestfvatioL  Any 
person  desiring  to  engage  in  the 
possession,  sale,  trade,  transport  or 
manufacture  of  alcoholic  beverages  on 
the  Cheyenne  River  Sioux  Indian 
Reservation  shall  comply  widi  the  rules 
and  regulations  set  fordi  in  this 
Alcoholic  Beverages  Control  Law.  TUB 
Ordinance  shall  be  cited  as  dm 
"Cheyenne  River  Sioux  Akdiolic 
Beverages  Control  Law"  and,  pursuant 
to  the  oonstittttional  and  inherant 
sovereignty  of  te  Cheyenne  River  Sioux 
Tribe,  wall  be  deemed  an  exeidse  of 
the  Tribe'vpowers  for  die  purpose  of 
protecting  &e  welfare,  heeldi.  peeoe, 
morals  and  safety  of  dl  peo|rie  residing 
on  die  Chejrenne  River  Sioiix 


Resarratian.  AM  die  provlsioas  of  diis 
OrdfaioDoe  shall  be  ybarattjr  ooDstrued 
to  aocoapHsh  die  above  declared 
purpooe.  It  is  the  Ghesremie  River  aoox 
Itibe's  intent  ia  enacling  dds  Ordinance 
to  prohibit  oH  traJEBc  in  liquor  on  die 
Chqrmne  River  Sioux  RsMervation 
except  to  the  extent  allowed  and 
perndtted  under  die  ejqness  terms  of 
this  Ordinance. 

Sec.  1-1-2.  Applicability.  TUs 
OnJUnance  shall  apply  to  aU  persons 
engaged  in  the  activities  described 
hereki  on  any  and  all  lands  and  areas 
within  the  exterior  boundaries  of  the 
Cheyexme  River  Sioux  Reservation. 
indudhiB  lands  held  in  fee.  and  all  other 
lands  subiect  to  the  jurisdiction  of  the 
Cheyenne  River  Sioux  Tribe. 

Sec.  1-1-3.  Definitions.  The  terms 
used  in  this  Alcoholic  Beverages  Control 
Law,  unless  the  context  plainly 
otherwise  requires,  shall  mean: 

(A)  "Alcoholic  beverage."  any 
distilled  spirits,  wine  and  malt 
beverages  as  defined  in  this  Ordinance. 

(B)  "Cheyenne  Rivn  Indian 
Reservation"  shall  include  any  and  all 
lands  widiin  the  exterior  boundaries  of 
the  Cheyenne  River  Sioux  Reservation 
established  by  die  Act  of  March  2, 1889. 
48  Stat  888.  whether  said  lands  are 
trust  allotted  or  lands  held  in  fee  patent 
status. 

(C)  "Tribal  Council"  shall  mean  the 
governing  body  of  the  Cheyenne  River 
Sioux  Tribe. 

(D)  "Distiltod  sirirts."  ediyl  alcohol 
hydrated  oxide  d  ethyl  spfaits  of  wine, 
whiskey,  rum.  brandy,  gin,  and  other 
distilled  spirits,  including  all  dilutions 
and  mixtures  thaieot  for  nonindustrial 
use  containing  not  less  than  one-half  of 
one  percent  of  alcdiol  by  volume. 

(E)  "Malt  beverage,"  beverage  made 
by  the  alcoholic  fermentation  of  an 
is^ion  or  decoction,  or  combination  of 
both,  in  potable  brewing  water,  of 
malted  bariey  with  hope,  or  their  parts, 
or  dieir  products,  and  widi  or  without 
other  malted  cereals,  and  with  or 
without  the  addition  of  unmalted  or 
prepared  coreals.  odier  carbohydrates  or 
products  prepared  therefrom,  and  with 
or  without  the  addition  of  carbon 
dioxide,  and  widi  or  without  other 
wholesome  products  suitable  for  human 
consumption  containing  not  less  than 
one-half  oS  one  percent  of  alcohol  by 
volume,  and  cmnmonly  referred  to  as 
beer  or  ale. 

{F)  "Distiller"  means  any  person  who 
owns,  or  mdio  himself  or  dirou^  others, 
direcdy  or  indlracdy,  operates  or  aids  in 
operating  any  dstiBaqr  or  odior 
estabUsbBant  for  the  pcodoetiion, 
rectifying^  Mending,  or  botdtag  of 
intoxicatb^  liquor  odior  than  bow. 


(G)  "Sale."  die  tnnafcr.  tot  a 
consideratioe.  (d  title  to  any.  alcoholic 
beverage. 

(H)  'TackasB"  means  die  botde  or 
immediate  centainer  of  any  alcoholic 
beveme. 

Q]  "UB  Sale."  the  sale  of  any  alcoholic 
beverage  for  consumption  only  upon  die 
premises  where  sold. 

0)  "Off  Sale,"  die  sde  of  any 
alcoholic  beverage,  fsr  consumption  off 
the  premises  where  sold. 

(K)  "WlMriesaler**  maaneany  parson 
who  sells  alcdholic  beverages  to 
retailen  for  resam. 

(L)  "On-Sale  dealer,"  any  person  v^o 
sells,  or  keeps  fior  sale,  any  akohotic 
beverage  for  consumption  on  the 
premises  where  sold. 

(M)  "Manafectwer,"  means  any 
person  who  owns,  or  who  himsetf  ot 
through  othen.  directly  or  hidirectly, 
operates  or  aids  fai  cnierating  any  faciUty 
which  proffaioes  alcokelic  beverages. 

(N)  "PKkage  derier,"  any  person 
other  than  a  dKstiUer,  moBolaeturer,  or 
wholesaler,  who  setts,  or  keeps  for  sale, 
any  alcoh(^  beverage  for  consumption 
off  die  premises  wbere  sold. 

(O)  "Retail  heense."  an  on-  or  off-sale 
license  isauad  under  the  proviafoBS  of 
this  Ordinawe. 

(P)  "Reteiler."  or  "retail  dealer"  any 
person  who  sells  aleoholic  beverafsa  for 
other  than  roaalg 

(Q)  "Transportation  oanqtony."  or 
"transporter,"  any  common  caniw  or 
operator  of  a  private  vehicle 
transporting  or  accepting  for 
transfNntatia&  any  aloohoiic  bevvaga 
destined  to  be  delivered  to  the 
Cheyenns  River  Sioux  Reservation,  but 
not  induding  transportation  by  corrien 
in  inlarstate  commeroe  where  the 
ahjpmetit  originates  outside  of  the  state 
and  is  destined  to  a  point  outside  of  the 
state. 

(R)  "Wine"  any  liquid  eidier 
commonly  used,  or  raasimably  adapted 
to  use.  for  beverage  pcvpoaea,  and 
obtaimd  by  the  fennentatica  of  the 
natural  sugar  content  of  fruits  or  other 
agricultural  products  containing  sugar 
and  containing  not  less  than  one-half  of 
one  percent  of  alcohol  by  volume  but 
not  mora  than  twenty-four  percent  of 
alocohol  by  volume. 

(S)  "Person"  means  any  individual 
firm,  partnership,  joint  venture, 
association,  corporation,  municipal 
corporation,  estate,  trust  business 
receiver,  or  any  groiq)  or  combination 
acting  as  a  unit  and  the  plural  as  weU  as 
the  singular  in  number. 

(T)  "Revenue  Department"  means  the 
Cheyenne  River  Sioux  Tribal  Revenue 
Department 

(U)  "Sdieiter"  means  any  peson 
empfoyed  by  a  licensed  wholesaler 


widiin  oe  witbenl  dM  tsttfterial  iinrits  ef 
the  Cheyenae  RIear  Sioux  Roaenretian, 
or  by  any  disbar  or  ■anufsctarer 
witlrin  or  without  the  Rwaetvetion.  wki 
solicits  ordne  of  intoxicating  liqeor 
fitiB  Kriwlesols  arrets  dei^sn  widiin 
dietsssrvation 

(V)  "Tkeaoorct^  means  die  duly 
electiMl  and  acting  Trsaanrer  of  the 
Cheyeaoe  River  Sioox  lYibe. 

Section  Z  Licensing  Policies  and 
Procedures 

Sec.  a-1-1.  Gitmtiag  of  License.  Any 
person  aathorised  to  sell  trade, 
transport  or  manufacture  alcoholic 
beverages  on  the  Cheyenne  Etiver  Sioux 
Reservation  shall  make  appHcation  for  a 
license  and  present  tlie  oonqrfeted 
application  to  the  Qieyenne  River  Sioux 
Revenue  Department  The  Uqodr  license 
fises  shall  be  in  annual  payments,  due 
prior  to  the  lat  day  of  jannary  of  each 
calendar  year,  for  the  following 
prescribed  fees: 

Sea  ^1-3.  Wholesale  Licensing.  The 
fee  for  an  annual  wholesale  license  shall 
be  set  by  Tribal  Council  resdution  at  no 
less  than  Two  Hundred  Dollars  |$2eaao) 
and  no  snore  dian  Three  Thousand 
Dollars  (SS^naoO). 

Sec.  2-1-^  Retail  Licauing.  The  foe 
for  an  annual  retail  license  ^11  be  set 
by  Tribal  Council  rescriution  at  not  less 
dian  One  HuMfred  Dollara  (tl(KU»)  and 
no  more  than  Twenty-Five  Himdred 
Dollara  ($2,56000). 

Sec.  2-1-4.  Ttaasport  UceDsing.  The 
fee  for  an  aimual  transport  license  shall 
be  set  by  Tribal  Coundl  resolution  at 
not  less  than  Two  Hundred  Dollars 
($200.00)  and  no  more  than  One 
Thousand,  Five  Hmidred  Ddlars 
{$1,50000}. 

Sec.  1-1-5.  (^tenting  of  a  plant 
distilling  irttoxicating  liquor.  The  fee  for 
an  annml  disHlling  plant  shall  be  set  by 
Tribal  Council  resolution  at  not  less 
than  One  Thousand  DoUan  ($1,00000) 
and  no  more  than  Five  Thousand 
Dollara  95,00000). 

See.  2-1-8.  Soiioitors.  The  fee  for  an 
annual  solicitora  Ucense  shall  be  set  by 
Tribal  Council  resolution  at  not  less 
dian  Two  Hundred  Dollars  ($200J»)  and 
no  mon  than  Seven  Hundred  Fifty 
Dollars  ($75000). 

Sec.  2-1-7.  Qualifications  fijr  License. 
No  license  shall  be  issued  unless  the 
applicant  shall  be  twenty-one  yean  of 
age,  has  filed  a  sworn  application, 
acoempanied  by  the  required  fee. 
showing  the  following  qualifications  and 
subject  to  the  following  standard: 

(A)  An  aiqiiicant  other  than  a 
corporation,  must  be  a  legal  resident  of 
die  United  States  and  a  person  of  good 
moral  character.  If  die  applicant  is  a 
corporation,  partnenhip.  joint  vmture. 


associatiott.  municipal  corporation. 

estate,  trust  business  nceiver  or  firm, 
the  manager  of  the  licensed  premises 
must  be  a  resident  of  the  United  States 
and  a  person  of  good  moral  diaracter. 
Officers  and  diiecteiB  of  corporations, 
and  partners,  and  directors  of 
corporations,  and  partners,  joint 
venturen,  prkicipals  of  associations  and 
municipal  corporations,  trustees, 
business  receivers  and  membnv  of  firms 
must  be  legal  residents  of  the  United 
States  and  persons  of  good  moral 
character.  Corporate  applicants  must 
also  be  registered  widi  die  Qieyenne 
River  Sioux  Tribe  as  entided  to  do 
business  on  the  Cheyenne  River  Sioux 
Reservation. 

(B)  The  Tribal  Council  may  require  the 
applicant  to  set  forth  such  odier 
information  as  is  necessary  to  enable  it 
to  determine  if  a  license  should  be 
granted 

(C)  The  Tribal  Council  shall  issue  a 
license  only  if  the  qualifications  set 
forth  herein  are  satisfied  and  if  it 
concludes,  within  its  discretion,  that  the 
best  interests  of  the  Reservation 
community  shall  be  served 

Sea  2-1-8.  Public  Coaunents.  Before 
the  issuance  of  any  tribal  liquor  license, 
the  Cheyenne  River  Sioux  Tribe  shall 
allow  comments  from  the  public.  The 
Tribal  Council  acting  in  its  executive 
capacity  when  hearing  and  determining 
matters  within  die  terms  and  conditions 
of  this  Ordinance  shall  be  the 
detennining  authority  for  the  granting  of 
any  tribal  liquor  license. 

Section  3.  Prohibitions 

Sea  3-1-1.  General  Prohibition.  It 
shall  be  unlawful  to  manufacture  for 
sale.  seU.  or  offer  or  keep  for  sale  or 
tranqmrt  alcoholic  beverages  on  the 
CheyemM  River  Reservation  except 
upon  the  terms,  conditions,  limitations, 
and  restrictions  specified  in  this 
Ordinance. 

Sea  3-1-2.  IXsposal  Prohibited  on 
Certain  Days.  No  license  of  any  class 
shall  sell  intoxicating  liquor  on  Sunday, 
Memorial  Day.  and  Christmas  Day. 

Sea  3-1-3.  Prohibition  m  to  Persons 
Under  Twenty-One  Years  of  Age.  No 
licensee  of  any  class  shall  sell 
intoxicating  beverages  to  any  person 
under  the  age  of  twenty-<Mie  years  of 
age. 

Sea  3-1-4.  Disposal  Prohibited 
During  Certain  Hours.  No  licensee  shall 
sell  or  give  liquor  to  any  person  on  the 
licensed  premises  between  the  hours  of 
two  o'clock  ajn.  and  seven  o'clock  a.m.. 
Mondays  through  Saturdays.  The  off- 
sale  dealers  shall  not  sell  alcoholic 
beverages  to  any  person  between  the 
houra  of  Twelve  o'clock  aun.  (midnight) 
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and  tevan  o'clock  ajo^  Mondajrs 
through  Saturdays. 

Section  4.  Penalties  Imposed  For 
Violations  Of  Ordinance 

Sec.  4-1-1.  General  Penalties,  Anyone 
violating  this  Ordinance  shall  be  subject 
to  dvil  penalties  and/or  suspension  or 
revocation  of  their  tribal  license 
according  to  a  schedule  of  penalties 
established  by  the  Tribal  legal 
Department  and  approved  by  the  Tribal 
Council,  which  schedule  shadl  be 
available  to  anyone  upon  request 

Se&  *-l-Z.  Healing  on  Alleged 
Violations.  Anyone  having  information 
that  a  person  has  violated  any 
provisions  of  this  Ordinance  may  file 
with  the  Tribal  Council  or  Revenue  ■ 
Department  an  affidavit  specifically 
setting  forth  such  violation.  Upon  receipt 
of  su^  affidavit  the  Revenue 
Department  shall  set  the  matter  for  a 
hearing  not  later  than  the  next  regular 
meeting  of  the  Tribal  Council.  A  copy  of 
the  affidavit  and  notice  of  hearing  shall 
be  mailed  to  the  affected  person  by 
registered  mail  not  less  than  five  days 
before  the  hearing.  A  record  of  such 
hearing  will  be  made  by  stenographic 
notes  or  by  the  use  of  an  electronic 
recording  device.  The  person  shall  have 
the  rights  to  be  represented  by  counsel 
question  witnesses  and  examine  flie 
evidence  against  him  as  well  as  to 
present  evidence  and  witnesses  in  his 
own  defense. 

Sec  4-1-3.  Suspension  or  Revocation 
of  License.  If  after  such  hearing  the 
lYibal  Council  finds  the  violation  set 
forth  in  dw  affidavit  has  been  proved  by 
a  prepondorance  of  the  evidence,  an 
order  shall  be  served  on  the  licensee 
revoking  or  suspending  the  license  for  a 
period  (rf  time  and  in^osing  such  other 
dvil  penalties  as  are  consistent  with  a 
policy  established  by  the  Tribal  Legal 
Deputmant  and  approved  by  the  'Mbal 
CoonciL  Such  action  may  be  appealed  to 
the  Tribal  Court  except  that  the  order 
revoking  or  suspending  the  license,  or 
imposing  other  penalties,  shall  be 
effiective  while  the  appeal  is  pending. 

Sec.  4-1-4.  Other  Penalties.  The 
Tribal  Council  may  impose  other  dvil 
penalties,  induding  forfeiture  of 
property,  according  to  a  policy 
estabU^ied  by  the  Tribal  Legal 
Department  and  approved  by  CoundL 
for  any  violation  of  this  Ordinance 
indud^  the  failure  to  apply  for  or  to 
possess  the  appropriate  tribal  license. 
Sudi  tribal  action  imposing  such 
penalties  on  any  person  may  be 
appealed  to  Tribal  Court  except  that  the 
imposition  of  the  penalties  shall  be 
effective  while  the  appeal  is  pending. 

Sec.  4-1-6.  Powers  of  Tribal 
Chairman.  The  Tribal  Chairman,  or  his 


designee,  at  a  hearing  under  this 
Ordinance  ahaU  have  tiie  power  to 
administer  oatfis  and  subpoena  and 
examine  witnesses. 

Sec.  4-l-d.  Afqteal  Rights.  In  any 
appeal  to  the  lYibal  Court  amceniing 
the  denial  of  an  application  for  license, 
the  suspension  or  revocation  of  a 
license,  at  the  imposition  of  any  dvil 
penalty  hereunder,  the  Tribal  Court 
shall  not  grant  a  de  novo  review.  The 
Tribal  Council's  actions  shaU  be  upheld 
unless  the  Court  condudes  it  has  acted 
arbitrarily,  capridously,  in  abuse  of  its 
discretion,  or  not  in  accordance  with 
this  law. 

Section  5.  Exceptions 

Sec.  5-1-1.  Exceptions  to  this 
Ordinance.  The  provisions  of  this 
On&iance  shall  not  apply  to  the  sale  of 
alcoholic  beverages,  or  to  ethane^  used 
or  intended  for  use,  for  the  following 
purposes: 

(A)  For  sdentific  research  or 
manufacturing  products  other  than 
liquor 

(B)  By  a  physidan,  medical  or  dental 
clinic,  or  hospital; 

(C)  In  preparations  not  fit  for  human 
consumption  such  as  deaning 
compounds  and  toilet  products,  or 
flavoring  extracts; 

(D)  By  persons  exenqit  from  regulation 
in  accordffiace  with  the  laws  of  die 
United  States;  or 

(E)  For  sacramental  use  such  as  wines 
delivered  to  priests,  rabbis,  and 
ministers. 

Section  0.  MistxUaneous  Provisions 

Sec.  6-1-1.  Agreement  by  Licensee  to 
Grant  Access  for  Inspection  Purpoees. 
Every  licensee  under  this  Ordinance,  as 
a  conditim  of  the  grant  of  a  tribal 
license,  consents  to  the  inspection  of  his 
premises,  induding  all  buildings,  safes, 
cabinets,  lodiers  and  storerooms 
tiiereon.  Such  inspection  shall  be 
available  upon  the  demand  of  the  Tribal 
CoundL  These  inspections  shall  be 
conduded  by  a  duly  appointed  designee 
of  tiie  Tribal  CoundL  or  tribal  or  feOMsral 
police.  All  books  and  records  dealing 
witii  the  sale  and  ownership  of  alcoholic 
beverages  shall  be  open  for  inspection 
purposes  by  the  duly  authorized  tribal 
authorities. 

Sec.  ft-1-2.  Transferrability.  No 
license  issued  pursuant  to  this 
Ordinance  shall  be  transferrable; 
provided,  however,  upon  death  of  an 
individual  licensee,  the  personal 
representative  of  the  estate  may  operate 
umler  a  valid  license  for  thirty  (30)  days 
after  the  licensee's  death,  so  long  as 
said  personal  representative  shall  apply 
to  the  Tribe  for  a  new  license  within 
said  thirty  (30)  day  period. 


Section  7.  Severability 

Sec.  7-1-1.  Severability.  If  far  any 
reason,  or  drcnmstanoes,  anv 
provision(8)  or  sectloofs)  of  mis 
Ordinance  are  held  faivaUd  by  the 
appropriate  court  of  Juriadiction,  the 
remainder  of  this  Ordinance  and  other 
provisions  or  sections  shall  not  be 
affected  in  the  application  of  this 
Ordinance  or  to  any  person  covered  by 
tills  Ordinance. 

Section  8.  Effective  Date;  Repeal 

Sec.  S-l-l.  Ordinance  Nos.  15  and  16. 
Ordinance  Nos.  15  and  16  adopted  by 
the  Qieyenne  River  Sioux  Tribe,  and 
duly  published  in  die  Federal  Reglstar, 
relating  to  the  sale  of  liquor  on  this 
Cheyenne  River  Sioux  Reservation, 
respectively,  induding  all  amendments 
thereto,  are  hereby  repealed  upon 
publication  of  this  Ordinance  here  in  the 
Fedanl  R^jbtar.  Any  person  now 
operating  sulked  to  a  license  issued 
pursuant  to  Ordinance  15  or  16  may 
continue  to  so  operate  until  that  license 
expires  on  December  31, 1968. 
Thereafter,  renewals  shall  be  subjed  to 
the  terms  and  conditions  of  this 
Ordinance.  Any  person  subject  to 
license  pursuant  to  Ordinance  IS  or  16. 
but  who  does  not  curraidy  possess  a 
license,  diall  become  iainiediately 
subjed  to  the  terms  of  tiiis  Ordinance 
upon  its  publication  in  die  FsdanI 
Reglslar. 

Certification 

L  die  undeisisped,  as  Secretary  of  the 
Cheyenne  River  Sioux  Tribal  Council 
cert^  tiiat  die  Tribal  Coundl  is 
composed  of  fifteen  (15)  members,  of  - 
whom  16,  oonstitntiii^  a  quorum,  were 
present  at  a  meeting,  duly  and  regularly 
called,  noticed  and  convened  and  held 
in  Eagle  Butte,  South  Dakota;  and  that 
the  foregoing  ORDINANCE  NO.  48  was 
duly  adopted  at  such  meeting  by  an 
affirmative  vote  of  12  for.  0  against  3 
absteining  (including  Vice-Chairman) 
and  0  absent  on  March  1. 1988,  Regular 
Session. 


Ariana' 

Secretary  of  the  Cheyenne  River  Sioux  Tribe. 
[PR  Doc  88-12401  FUed  8-1-88;  8:45  am] 


Bhtmni  Of  Lmd  ManagMiMfrt 

[AK-M5-4218-1S;  F-14939-B] 

Alatka  Nativ*  Ctakiw  8«toetion: 
Stabbkw  IMtvc  Cocp. 

In  accordance  with  Departmental 
regulation  43  CFR  285a7(d).  notice  is 
hneby  given  that  a  decision  to  issue 


conveyance  under  die  provisions  of 
section  14(a)  of  the  Alaska  Native 
Claims  Settlement  Ad  of  December  18, 
1971, 43  U.S.C  1601, 1613(a).  will  be 
issued  to  SteUiins  Native  Corporation 
for  78.16  acres.  The  lands  involved  are 
in  die  vicinity  of  Stebbins.  Alaska. 

U.8.  Survey  No.  800a  Alaska,  situated 
approximately  H  mile  northwesterly  of 
Stebbins,  Alaska,  on  the  most 
northwesterly  portion  of  Cape  Stephens, 
Alaska. 

A  notice  of  the  decision  will  be 
published  once  a  week,  for  four  (4) 
consecutive  weeks,  in  the  Nome  Nugget 
Copies  of  the  dedsion  may  be  obtained 
by  contacting  the  Alaska  State  Office  of 
the  Bureau  of  Land  Management  701 C 
Street  Box  13,  Anchorage,  Alaska  99513 
((907)  271-6960). 

Any  party  daiming  a  property  interest 
which  is  adversely  affected  by  the 
dedsion,  an  agency  of  the  Federal 
government  or  regional  corporation, 
shall  have  until  jidy  5, 1988,  to  file  an 
appeal.  However,  parties  receiving 
service  by  certified  mail  shall  have  30 
days  from  the  date  of  receipt  to  file  an 
appeal.  Appeals  must  be  filed  in  the 
Bureau  of  Land  Management  at  the 
address  identified  above,  where  the 
requiremente  for  filing  an  appeal  may  be 
obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  with  the 
requirements  of  43  CFR  Part  4,  Subpart 
E,  shall  be  deemed  to  have  waived  their 
rights. 

GatylCSeits, 

Chief,  Branch  of  Northwest  Adjudication. 
[PR  Doc.  88-12437  Filed  8-1-68;  6:45  am] 
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[OR-096-06-4332-02: 0P6r144] 

Tamporary  ClOMir*  of  Public  Lands; 
Lana  County,  OR 

action:  Temporary  dosure  of  public 
lands  in  Lane  County,  Oregon. 

summary:  Notice  is  hereby  given  that 
certain  public  lands  in  Lane  County, 
Oregon  are  temporarily  dosed  to  all 
pubUc  use,  induding  recreation, 
camping,  shooting,  hiking  and 
sightseeing,  from  August  1, 1988  through 
December  31, 1988.  'Hie  dosure  is  made 
under  the  audiority  of  43  CFR  8364.1. 

The  public  lands  affected  by  this 
emergedcy  dosure  are  specifically 
identified  as  follows: 

WlDaawtta  MatkBan,  Otegaa 

T.168mR.7W., 
Sab  19:  SEMSEM.  exdudiQg  the  t^UA- 
wmy^Ongaa  State  Highway  88 
.  Coataiaiag.^n"OxiiBataiy8Sa<ns. 


The  following  persons,  operating 
witiiin  the  scope  of  ttieir  official  duties, 
are  exempt  frtnn  the  provisions  of  this 
dosure  order  Bureau  employees;  state, 
local  and  federal  law  enforcement  and 
fire  protection  personnel  tiie  holders  of 
BLM  road  use  permits  that  indude  roads 
within  the  dosure  area:  the  contrador 
authorized  to  construct  the  Lake  Greek 
Falls  Fish  Ladder  project  and  their 
subcontractors.  Access  by  additional 
parties  may  be  allowed,  but  must  be 
approved  in  advance  in  writing  by  the 
AuUiorized  Officer. 

Any  person  who  fails  to  comply  with 
the  provisions  of  this  dosure  onier  may 
be  subjed  to  the  penalties  provided  in 
43  CFR  836aO-7  which  indude  a  fine  not 
to  exceed  $1,000  and/or  imprisonment 
not  to  exceed  12  months. 

The  public  lands  temporarily  dosed  to 
public  use  under  this  order  wiU  be 
posted  with  signs  at  pointe  public 
access. 

The  purpose  of  this  temporary  dosure 
is  to  provide  for  pubUc  safety  and  the 
protectioin  of  property  and  equipment 
during  the  mobilization,  construction 
and  de-mobilization  phases  of  the  Lake 
Greek  Falls  Fish  Ladder  project 
iFFlcnvi  DATE  August  1, 1988  through 
December  31, 1968. 
ADonesa:  Copies  of  the  dosure  order 
and  maps  showing  the  location  of  the 
dosed  lands  are  available  from  the 
Eugene  Distrid  Offk»,  P.O.  Box  10226 
(1255  Pearl  Sheet),  Eugene,  Oregan 
97440. 
FOR  RJRTHER  INFORMATION  CONTACT 

Wayne  E.  Elliott  Coast  Range  Area 
Manager,  Eugene  Distiict  Office,  at  (503) 
683-6989. 

Dated:  May  24, 1088. 
Wayne  0.  QUott 
Area  Manager. 

[FR  Doc.  88-12339  FUed  6-1-88;  8:46  am] 
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[WY-040-08-4300-90] 

Infant  To  Prafwra  a  Ravisod 
Envlronmantal  Impact  Statamant; 
Rock  Sprlnga  District.  WY 

May  20, 1968. 

agency:  Bureau  of  Land  Management 

Interior. 

ACTION:  Notice  of  intent  to  prepare  a 

revised  Environmental  Impact 

Statement  {ESS)  for  tiie  Wilderness 

Study  Areas  in  the  Rock  Springs 

District  Wyoming. 


it:  Tbia  notice  is  to  infonn  the 
public  that  die  Bureau  of  Land 
Management  is  preparing  a  revised  draft 
B8  for  wilderness  in  the  Rock  Springs 


Distiict  which  will  supersede  a  draft 
EIS  prepared  in  1983.  Scoping  was 
completed  during  the  preparation  of  the 
first  draft  EIS  in  1983.  A  public  hearing 
will  be  scheduled  after  release  of  the 
revised  draft  EIS,  ctirrentiy  scheduled 
for  August  196a  The  purpose  of  die 
proposed  action  is  to  fulfill  BIATs 
responsibilities  under  the  Federal  Land 
Policy  and  Management  Ad  of  1976  to 
identify  areas  suitable  for  wilderness 
designation. 

DATis:  The  revised  draft  EIS  is 
scheduled  to  be  completed  in  August 
1988.  A  public  hearing  will  be  scheduled 
at  least  30  days  after  release  of  the 
revised  draft  EIS. 

ADORCSS:  For  further  information 
contact  the  Bureau  of  Land  Management 
at  Rock  Springs  Distiict  Office,  P.O.  Box 
1869,  Rock  Springs,  Wyoming,  82902- 
1869. 

FOR  FURTHER  INFORMATION  CONTACT: 

All  inquiries  and  commente  should  be 
direded  to  Alan  Stein,  WUderness  EIS 
Team  Leader,  Rock  Springs  Distrid 
Office,  Bureau  of  Land  Management 
P.O.  Box  1869,  Rock  Springs,  Wyoming 
82902-1869. 

8UFPLCMBNTARY  INFORMATION;  The 

revised  draft  EIS  will  analyze  the 
environmental  impacts  of  designation  or 
nondesignation  of  13  wilderness  stady 
areas  (WSAs)  in  the  Rock  Springs 
District  A  draft  EIS  was  issued  for  these 
WSAs  in  February  1983.  The  13  WSAs 
cover  a  total  of  219,308  acres.  This 
revised  draft  EIS  will  supersede  the 
February  1983  draft  EIS.  The  only 
comments  that  will  be  addressed  in  the 
preparation  of  the  final  EIS  will  be 
comments  received  during  the  public 
comment  period  on  the  revised  draft 
EIS. 

Several  changes  have  occurred  since 
the  original  draft  EIS  was  published, 
resulting  in  a  need  to  prepare  and 
circulate  a  revised  draft  EIS.  These 
changes  indude:  (1)  Oil  and  gas  leases 
issued  before  the  passage  of  the  Federal 
Land  Policy  and  Management  Act  have 
expired;  (2)  new  Partial  Wilderness 
alternatives  were  developed  for  3  of  the 
WSAs;  (3)  the  recommendation  for  4  of 
the  WSAs  were  changed  from  those  in 
die  1983  draft  EIS:  and  (4)  five  years 
have  passed  since  the  1983  draft  EIS 
was  issued. 
Hillary  A.  Oden, 
State  Director. 
[FR  Doc  88-12338  FUed  6-1-88;  8:45  am] 
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PrapvMl  vor 


;  Bureau  of  Land  Management 
Interior. 

action:  Notice. 


K  The  Oregon  Boreaa  of  Land 
Mnnag— unt  (BLM)  ia  requesting  pobiic 
review  of  combined  U.S.  Geoloi^nl 
(USGS)  and  U.S.  Bureau  of  Mines 
(USBM)  "Kifinavl  Survey  Reports"  for 
the  foOowing  Wilderaesa  Study  Areaa 
(WSAa).  TheM  WSAs  have  been 
prelimiauily  recommended  suitable  lor 
inclusion  into  the  National  Wildemeta 
Preservation  System: 

1.  Owyhee  Canyon  WSA  (QR-OOa- 
195),  Malhenr  County.  Oregon  (USGS 
Bulletin  171»-E); 

2.  Ifi^  Stecns  and  Little  Btitzen  Gotge 
WSAs(OR-002-0e5F,  and  OR-002- 
OeeF),  Hamey  County.  Oregon  (USGS 
Bulletin  1740-A); 

3.  Pueblo  Mountains  WSA  (OR-002- 
0ei/NV-oa>-a42),  Hamey  County, 
Oregon,  and  Hmnboldt  County,  Nevada 
(USGS  Bulletin  1740^ 

4.  Honeycombe  WSA  (OR-003-77A). 
Malheur  County,  Oregon  (USGS  Bulletin 
1741-A); 

5.  North  Sisters  Rocks  WSA  (OR-012- 
008).  Curry  Coonty,  Oregon  (USGS 
Opoi-Pfle  Report  fl8-12);  and 

a.  Devfis  Garden  Lava  Bed,  Squaw 
Ridge  Lann  Bed,  wid  Poor  Craters  Lava 
Bed.  WSAs  (QR-OOl-OOZ.  OR-001-008, 
and  OR-a01-(a2).  Lake  County.  Oregon 
(USGS  Bulletin  1738-A). 

If  the  poMic  provides  a  new 
interpretttfion  of  the  data  presented  in 
the  mineral  reports  or  submits  new 
mineral  data  for  consideretioii.  BUM  will 
send  these  comments  to  USGS/USBM. 
Significant  new  findings,  if  any,  will  be 
documented  in  the  ELM  "Wilderness 
Study  Report"  which  will  be  reviewed 
by  the  Secretary,  the  President,  and  by 
Congress  before  final  decisioBS  on 
wilderness  designatioB  are  made. 

Copies  of  the  mineral  survey  reports 
are  avaialUe  for  review  in  BLM  offices 
in  Portland.  Salem.  Ei^ene,  Rosebnrg. 
Medford,  Cooa  Bay,  Lakeview,  Boms, 
PrineviUe,  Vale,  and  Spokane.  These 
copies  are  not  available  for  sale  or 
removal  from  BLM  offices.  Copies, 
however,  may  be  putcfaaaed  boa  the 
foUowmg  address:  Books  and  Open-nie 
Report  Section,  U.S.  Geological  Survey. 
Federal  Center,  Box  25425,  Denver,  00 
80225,  (303)  236-7476. 


OATC  The  public  review  of  the  i 
survey  reports  named  in  this  notice  shall 
conclude  on  August  12. 


infonsatiin  tac  State  Dinctar  (920).  BLM 
OregoB  State  Office.  PX).  Booc  2965. 
Pordand,  QreBon  flcrzos. 


ICOHTMT; 

Durga  N.  RimaL  Division  of  Minerals  at 
(503)  231-0051  or  David  Harmon, 
Division  of  Lands  and  Renewable 
Resources  at  (503)  231-6823,  BLM 
Oregon  State  Office.  P.O.  Box  2965. 
Portland,  Oregon  9720B. 


^tion:  Section 
603  of  the  Federal  Land  PoUcy  and 
Management  Act  of  1876. 90  Stat  2785. 
directed  the  Tfcrstsry  off  faitetior  to 
inventory  lands  having  wilderness 
charactetiatics  as  described  in  tin 
Wildamass  Act  of  September  3. 1961 
and  from  time  to  time  report  to  die 
President  ins  recommendations  as  to  the 
suitability  or  non-saitabOity  of  eadi 
area  for  preservation  as  wUdemess.  The 
USGS  and  USBM  are  charged  with 
conducting  minonl  surveys  for  areas 
that  have  been  preUminarily 
recommended  suitable  by  BLM  for 
inclusion  into  the  wilderness  system  to 
determine  the  mineral  values,  if  any. 
that  may  be  present  in  such  areas.  There 
are  about  2.8  nulBon  acres  of 
Wilderness  Study  Areas  identified  by 
BLM  in  OresBB.  of  which  about  1.3 
millian  acres  have  be«i  preliminarily 
recommended  as  suitable.  These  6 
reports  are  the  first  off  approxinuiteiy  45 
combined  mineral  survey  reports  that 
will  be  prepared  by  USGS/USBM.  The 
next  backoff  Bianal  survey  reports  will 
be  avaiiafale  far  public  review  during  the 
fall  or  winter  of  19e& 

The  BLM  Oregon  State  Director  is 
providing  this  public  review  and 
comment  period  in  order  to  insure  diat 
all  available  minerals  data  are 
considered  by  Confess  prior  to  making 
its  final  wilderness  suitability  decision. 
BLM  will  review  the  public  comments 
and  will  forward  to  USGS/USBM  any 
significant  new  minerab  data  or  new 
interpretations  of  the  minerals  data 
submitted  by  the  puUic. 

The  ioforaMtion  requested  from  the 
public  via  this  invitation  is  not  limited  to 
any  specific  energy  or  mineral  resource. 
Commenta  should  be  provided  in  vrriting 
and  should  be  as  spe^c  as  possible 
and  include: 

1.  The  name  and  number  of  the 
subject  WUdemess  Study  Area  and 
USGS/USBM  Mneral  Su-vey  Report 

2.  Mineral(s)  of  interest 

3.  A  map  or  land  descriptian  by  legal 
subdivinoB  off  the  public  land  snrvqr 
grid  or  ivotracted  surveys  showing  the 
specific  paioal(s]  off  ooncem  within  the 
subject  Wttdemess  Study  Area. 


4.  Inhtmatfun  and  documents  that 
depict  the  new  data  or  reinterpretation 
of  data. 

5.  The  name,  address,  and  phone 
number  of  the  person  who  nmy  be 
contacted  by  tecknical  persoBaoel  of  die 
BLM,  USGiS.  f»  USBM  asrigned  to 
review  the  infarmatioB. 

Geologic  maps,  craas  sectitms.  drill 
hole  records  aiid  sample  analyses,  etc. 
shouU  be  techided.  PiMtohed  literature 
and  reports  may  be  cited.  Each  comment 
should  be  limited  to  a  specific 
Wilderness  Stady  Area.  AU  information 
submitted  and  maiked  confideaUal  will 
be  treated  as  proprietary  data  and  will 
not  be  released  to  the  public  without 
consent 

DsImL-  May  U.  vm. 
Paul  M.  VstlHtek. 
DepafyStaltDinetor. 
[FR  Doa  88-12308  FUad  e-l-M;  8»«  anj 
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The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  approval  under 
the  provisions  of  die  Paperwork 
Reduction  Act  (44  U.S.C.  Chapter  35). 
Copies  of  the  proposed  information 
collection  requirement  and  related  forms 
and  e^lanatory  auterial  may  be 
obtained  by  contacting  the  Service's 
clearance  officer  at  the  phone  number 
listed  below.  Commenta  and  suggestions 
on  the  requirement  shoidd  be  made 
directly  to  the  Service  Clearance  Officer 
and  die  OMB  Interior  Desk  Officer. 
Washington,  DC  20503,  telephone  202- 
395-734a 

Tide:  Project  Agrsement  and 
Amendment 

Ab$tract  The  Service  administers 
grant-in-aid  programs  under  the  Federal 
Aid  in  Fish  and  WiUlifs  Restoration 
Act  the  Anadromous  Fish  Conservation 
Act  and  Endangered  Species  Acta.  The 
program  Agreement  ia  used  by  State  fish 
and  wildlife  agencies  (grantees)  to 
submit  an  esttawte  of  grant  pn^ecta  cost 
and  cost  sharing  for  a  specified  period, 
usuaUy  annually.  The  Service  uses  the 
Agreement  to  obligate  funds  and  as  a 
commitment  by  both  parties  (Federal/ 
State).  The  Amendment  is  used  to  revise 
an  approved  agreement 

Senrioe  Foan  Ntaaber($f:  >-1552 
(Project  ApaiimsBt);  3^1892  (Pn^ect 
Agreement  AmaadBent). 


'  Piwqunay:  AaanaSif,^        ,....«-. 

Dnenptim  afiJMptmdmtai  State  and 
local  Govemmnits. 

^nniio/ AaiyNviseB:  S6. 

Aamiel  Burden  HotuK  lAS^ 

Service  Clearance  Offio0K]ame»E. 
Plnkerton.  aQ2-«6»-750a  RotMn  850 
Riddell  Buildfaig.  U.S.  Fish  and  Wildltfe 
Service,  Washington.  DC  2024a 

Dated-  April  2S.  19ea 

Rooahl  &  Laniisitsaiii 

Asai$tant  Director,  Pish  and  Wildlife 
Enhancement 

[FR  Doc.  88-12306  Filed  fr-l-«8;  ft46  am] 
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CoiWBfVBllon  Act; 


oITIMbVIII 
hilBrBst  L8nd8 


ACnow  Notice  of  availability. 


r.  The  U.S.  Fish  and  WUdlife 
Service  (Service)  has  prepared  a  final 
)9e7  report  on  the  implementation  of  the 
subsistence  management  and  use 
provisicms  of  Tide  Vm  of  the  Alaska 
National  Interest  Lands  Conservation 
Act  (ANILCA).  16  U.S.C.  3121.  for 
submission  to  the  President  of  the 
Senate  and  the  Speaker  of  the  House  of 
Representatives.  In  accordance  with  the 

E revisions  of  section  813,  the  report  is 
eing  made  available  to  the  public. 


kTNM  contact: 
Ron  Thuma.  Subsistence  ^ledalist  U.S. 
Fish  and  Wildlife  Service.  1011 E.  Tudor 
Road,  Anchorage,  Alaska  99503, 
telephone  (907|  786-3371. 

Copies  M  the  i^on  813  report  have 
been  vent  to  ill  participating  Federal 
and  State  agencies,  local  adviswy 
cotnmittees  and  regional  council 
members.  Additionally,  aO  othen  who 
have  already  requested  copies  have 
been  added  to  the  mailing  list  Odiera 
wanting  copies  of  the  report  should 
contact  Mr.  Thuma.  Copies  of  die  report 
are  also  available  in  the  Anchorage 
regfonal  office  of  the  Service  at  the 
alx)ve  address. 

SUPfiSMENTARV  mTOIIMATKM:  The  U.S. 
Fish  Wildlife  Service  has  produced  the 
1987  periodic  report  to  Congress  on 
Subsistence  management  and  use  of  fish 
and  wildlife  on  Federal  lands,  as 
required  by  section  813  of  ANILCA.  The 
Service  produced  this  comprehensive 
document  in  consultation  with  other 
Federal  land  managing  agencies  in 
Alaska,  and  with  the  Alaska 
Departnient  of  Fish  and  Game.  The 
report  provides  an  overview  of 
subsistence  management  and  use  in 
Alaska,  based  on  consultations  with 
various  public  agoicy  pwsonnel  and 
information  from  existtaig  literature  and 
studies. 


Arreqidred  bgr  aeetifm  813.  ^  lapart 

includes:    ^  -'  ' 

(1)  An  evaluation  of  Ae  riesulta  of  die 
monitoring  undertaken  by  the  Secretary 
pureuant  to  suction  806  of  ANILCA^ 

(2)  The  status  of  fish  and  wilifflfe 
populations  on  pubUc  lands  that  are 
subject  to  subsistence  uses. 

(3)  A  description  of  the  nature  and 
extent  of  subristence  uses  and  other 
uses  of  fish  and  wildlife  on  public  lands. 

(4)  The  role  of  subsistence  uses  in  the 
eccMiomy  and  culture  of  rural  Alaska. 

(5)  Commenta  on  the  Secretary's 
vepon  by  the  State,  the  local  advisory 
committees  and  regional  advisory 
councils  and  other  appropriate  persons 
and  organizations. 

(6)  A  description  of  those  actions 
taken,  or  udiich  may  need  to  be  taken,  to 
permit  the  opportunity  for  continuation 
of  subsistence  activities  on  public  lands. 

(7)  Such  other  recommendations  the 
Seiaetary  deems  ai^ropriate. 

A  draft  of  the  report  was  distributed 
for  public  review.  Eleven  different 
organizations  provided  commenta 
induding:  Five  federal  agencies;  three 
state  agendas:  and  three  private  or 
Native  organizations.  Changes  were 
made  in  £e  report  to  reflect  commenta 
co|icerning  substantive  errora  or 
misrepresentations.  All  commenta  were 
appended  in  their  entirety  in  the  final 
report.  The  report  will  now  be  submitted 
to  the  President  of  the  Senate  and  the 
Speaker  of  the  House. 

Dated:  April  13, 1968. 
FtankDonkla. 

Director,  US  Fish  and  Wildlife  Service. 
[PR  Doc.  88-12300  Filed  8-1-88;  8:45  am] 
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iiBCM|ii  or  Appncanons  ror  punnm 

The  following  applicanta  have  applied 
for  permita  to  conduct  certain  activities 
with  endangered  spedes.  This  notice  is 
provided  punuant  to  section  10(c)  of  die 
Endangered  Spedes  Act  of  1973.  as 
amended  (16  U.S.C.  1531,  etseq.): 
(PRT-7175631 
Applicant:  Dave  Qiovanic.  Sanduslcy.  OH 

The  applicant  requesta  a  permit  to 
e^qiort  and  reinqiort  the  following 
captive-bom  animals;  one  male  leopard 
[Panthera  pardua),  six  male  Bengal 
tigera  {Panthera  Ugria),  and  three  male 
and  two  female  Siberian  tigera 
{Panthera  tigris  altaica).  The  animals 
will  be  exhibited  in  a  manner  designed 
to  educate  the  public  regarding  their 
ecological  roles  and  conservation  needs. 

(FRT-888708] 

Applicant  Waimea  Arixiretum  Foundation, 
Haleiwa,IiI 


Th«  appHoint  reqoeste  a  permit  to 
remove  and  reduce  to  poseessimi  (take) 
from  federal  lands  hi  Hawaii, 
endangered  and  threatened  spedes  of 
planta  for  export  and  re-hiqiort  for  the 
purposes  of  sdentific  research  and 
propagation  oi  die  spedes. 

(PRT-727512] 

Ai^licanl;  lohn  Wildman,  Washington,  DC 

The  applicant  requesta  a  permit  to 
purchase  in  interstate  commerce  one 
male  and  two  female  scariet-chested 
parakeeta  (Neophema  aplendida)  bam 
Pet  Depot  Rodcford,  Michigan,  for  die 
purpose  of  enhancement  of  propagation. 
[FRT-728040] 

Applicant  St.  Louis  Zoological  Park.  St.  Louis. 
MO 

The  applicant  requests  a  permit  to 
export  up  to  four  separate  shipments  of 
plasma  samples  taken  from  one  live 
captive  bom  female  cheetah  (Acinonyx 
jubatua)  to  the  Univereity  of  British 
Columbia,  Health  Service  Center 
Hospital  Vancouver,  BC  Canada  for 
determination  of 
bromovinyldeoxyuridine  (BVDU) 
analysis.  This  dnig  is  to  be  used  in  an 
attempt  to  treat  feline  herpesvirus. 

Applicant  Duke  University  Primate  Center. 
DuriianNC 

[FRT-728008] 

The  applicant  requesta  a  permit  to 
import  two  male  and  two  female 
diademed  sifakas  (Propithecus 
diadema),  to  be  captured  in  the  wild  in 
Madagascar,  for  the  purpose  of 
enhancement  of  the  propagation  and 
survival  of  the  spedes  through  captive 
propagation.  The  applicant  presendy 
houses  a  male  and  female  of  this 
spedes.  These  presendy  are  the  only 
individuals  in  captivity. 

[PRT-7280102J 

Applicant  Glasshouae  Woiks,  Stewart,  OH 

The  applicant  requests  a  permit  to  sell 
in  interatate  and  foreign  commerce  and 
export  artificially  propagated  specimens 
of  the  Arizona  agave  [Agave  arizonica). 

Documenta  and  other  information 
submitted  with  diese  applications  are 
available  to  the  public  during  normal 
business  houn  (7:45  am  to  4:15  pm) 
Room  403, 1376  K.  Sti«et  NW.. 
Washington,  DC  20005,  or  by  writing  to 
the  Director,  U.S.  Office  of  Management 
Authority.  P.O.  Box  27329.  Washington. 
DC  20038-7329. 

Interested  persons  may  comment  on 
any  of  these  applications  within  30  days 
of  the  date  of  this  publication  by 
submitting  written  views,  arguments,  of 
data  to  the  Director  at  the  above 
address.  Mease  refn  to  the  appropriate 
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PRT  nu^MT  wfaen  submitting 
conuneats. 

Date:  May  2Si,  IWB. 
tUCttdbbmaa, 

Chief.  Brandi  ofPermita.  U.S.  Office  of 

Management  A  uthority. 

[FR  Doc.  88-12345  Filed  6-1-88;  a-45  am] 

■LUNQ  COW  4110-M-M 


nvcvipi  or  MppHOaons  lor  i  ■iiihu 

Tlie  foUowriog  applicaiite  have  applied 
for  pennits  to  oooduct  certain  activitiea 
with  endangered  ipociet.  Una  notice  ia 
provided  pwreuant  to  section  10(c)  of  the 
Endangered  Species  Act  of  1073,  as 
amended  (16  U.S.C  1531.  et  seq.Y 
(PRT-727845] 

Applicant  F.M.  "Cotton"  Gordon.  Lake 
George,  GO 

The  appbcant  reqaests  a  permit  to 
import  a  sport-himted  trophy  of  one 
male  bonetbok  {Damalitcua  dorcas 
dorcas],  to  be  colled  Erom  the  captive 
herd  maintained  by  Mr.  F.WJ4.  Bowker. 
Jr.,  Grahamsto^vn.  Republic  of  South 
Africa,  for  the  purpose  of  enhancement 
of  survival  of  the  spedea. 
[FRT-Tzraaq 
Applicant  Phoenix  Zoo,  Phoenix.  AZ 

The  applicant  requests  a  permit  to 
purchase  in  interstate  commerce  from 
International  Animal  Exchange  one 
male  aad  tmra  femak  Patma  wallabies 
[Maatvu^poma)  tiiat  will  be  iaported 
into  the  U£.  by  btanational  Animal 
Excfaai^  (FRT-72^S4).  The  waUabies 
are  to  be  iaported  from  the  WelliQglao 
Zoo  in  Wellington.  New  Zealand  for 
enhanoament  of  the  propagation  of  the 
species.  Tliey  were  bom  in  captivity  at 
the  Wellington  Zoa 

[PRT-7V9M] 

Applicant  The  Peieytee  Riiid.  Boiee,  fl> 

The  applicant  requests  a  permit  to 
export  ten  ca|><iwibopi  Maacitiiis 
kestrals  {falcopunctatua)  bom  in  th« 
United  States,  to  the  Conservator  of  1 
Forests,  Forestry  Department.  Curep^, 
Mauritius  for  release  into  the  wild  for 
the  purpose  of  eidiancemem  of         i 
propagation  of  the  species. 
[FRT-7274ie]  I 

Applicant  San  Diego  Zsological  Sodety.  San 
Diego,  CA 

Tlie  applicant  requests  a  pennit  to 
take,  import  export  and  purchase  in 
interstate  or  foreign  oonaneroe  blood. 
semen,  other  tissues  or  whole  carcasses 
from  any  endangered  wildlife 
throogiiout  the  world  for  sr-ipntific 
research  (genetic.  lepvoductive  and 
other  bioaodical  evaluatian).  The 
tissues  are  to  be  obtained  from  animals 
in  the  wold  and  in  capttvi^. 


Docomanls  and  other  iaforBBation 

submitted  with  these  applications  are 
asradlaUa  m  the  pobik:  during  nonaal 
boaiiiaaa  kevs  (7M  ajB.  to  4:15  pjn.) 
Roora«a.  nrsiC  9taet  NW., 
WasUivton  DC  £005.  «r  by  writing  to 
tiie  DifeaoK.  U.&  Office  ol  ManagBnant 
Authority.  P.a  Box  273ZS.  Wash^gtoo. 
DC  10088-7820. 

IntesBstad  persona  may  comment  on 
any  at  thoaa  applications  within  30  days 
of  the  date  of  this  piAlication  by 
submitting  written  views,  arguments,  or 
data  to  the  Director  at  the  above 
address.  Please  refer  to  the  appropriate 
PRT  number  when  submitting 
comments. 

Date:  May  17, 1988. 
RJCnifctains. 

Chief.  Bmach  afPetmita.  US.  Office^ 
MaaageaientAuthorHjr. 
(FR  Doc  aa^iPSirfitea^-l-M:  MS  aa4 
saiam  caai(Qns4S4i 


neceipi  or  Appncmon  lor  rwiMi, 

The  public  is  invited  to  comment  on 
the  following  application  for  a  pennit  to 
condnot  certain  activities  with  narbie 
manwwis  The  application  was 
submitted  to  sattefy  requirements  of  the 
Marina  liHBBal  Protection  Act  of  1072, 
as  I— inrfcr/(lt  VSC 1381  at  seq.)  and 
die  regolatians  governing  anrine 
maomala  (SO  CFR  Part  18). 

Applicant 

[FUeNo.raT-7281111 

Name:  Chicago  Zoological  Society  Brookfield 

Zoo 
Addreee:  S900  Gelf  Road  BraekfieM,  E.  68613 
7>7)e  of  Pennit  PuUic  Diiphy 
Absw  «/ AmsMk-  Walnw  (Qdebeoas 

roamanu>Oaa 
Sumimny  &f  Activity  to  be  Anthorixed:  The 

itiwfHffant  prrpfmii  to  import  thia  ^Hjmil 

CrasB  flie  Copenhagen  Zoo.  Demnaric.  for 

the  pnnoie  of  puuic  diraiay. 
Soofoe  ofneoftHe  MiwutmiB  for  PtauK 

DiaphyrCofeiki^emZtoan 

from  wiU  fa  OBaftfa  1963. 
Periodofactiritjrfdtrllbtofit^l 

1988. 

Concuixaat  with  the  poblication  of 
this  notice  in  the  Federal  Register,  the 
Federal  Wfldtfe  Porarit  Office  is 
forwardteg  cofries  ef  tids  application  to 
the  Marine  Mammal  Gommisaion  and 
the  Committee  of  Scientific  Advisors  for 
their  review. 

Written  date  or  comments,  requesto 
for  copies  of  the  complete  application, 
or  re«pwate  for  a  pabUc  hearing  on  fliis 
applicatian  should  be  sufandttod  to  tin 
Diret^or,  QiiVw  v*  Mii«g«^i*tit 
Autiiority  (DMA).  P.O.  Box  27320, 
Washii^oa.  DC  a0O6fr-732a,  within  30 
days  of  the  publication  of  this  notice. 


Anyone  requesting  a  hearing  sitooid  give 
■pedfic  recsQBs  ^tft^  a  bearing  would  be 
apprtqiriate.  llie  hol<fing  of  sndi  hearing 
is  at  the  discretion  of  the  Director. 

DocunuXls  submitted  in  connections 
with  ttie  above  ^qdication  ani  availabla 
for  review  during  nonnal  boainess  hours 
(7:45  am  to  4:15  pm)  to  Room  400, 1375  K 
Street  NW..  Washhigton.  DC  20005. 

Dated:  May  25, 1668. 
RJCRokfasoB. 

Chief  Branch  ofPennite.  US.  Office  of 
Management  A  uthority. 
[FR  Dee.  8»-tS9M  FHad  6-1-68;  8:46  am] 


ActMty/Operalor  and  hxalien 


Minerals  MennQement  Service 


on  The  Quif  of  Mwleo  Outer 
Contlnentii  Shtlf  (OCT) 

Minerals  Management  Service. 


Interior. 

action:  Notice  of  the  availability  of 
environmental  docomente  pcepaied  for 
OCS  mineral  proposals  on  the  Gulf  of 
Mexico  OCS. 

iUMMAllv;  TIm  Minerals  Management 
Sendoe  (MMS).  ia  acooidance  wlUi 
Federal  Ragulatifloa  (40  CFR  15QL4  and 
ISOSA)  thatinplBBMnt  the  Natikmal 
EnvironoMntal  Polii^  Act  (NEPA). 
announces  the  availability  of  NEPA- 
related  Envixonmantal  Asaessmente 
(EA's)  dend  Findings  of  No  Siyiificant 
Impact  (FCmSTa).  prepared  by  tiw  MMS 
for  the  following  ofl  and  gsa  activities 
piopoaed  on  the  Gulf  of  Mnico  OCS. 
This  listing  inchides  all  proposals  for 
which  FONSTs  ware  prqiatad  by  the 
Gulf  of  Mexico  OCS  S^^  in  the 
period  subseqnant  to  pwlicatioa  of  the 
preceding  notice. 


EB/8R  sr-oaaft: 

^Atad  Cvmran  Aim.  Btook  67,  Lmm 
OCS-G  32S0. 10  imaa  aoUh  oTCm- 


Chewow  U&A.  Inc,  afeuefeae 
operafcwa,    ES/SR   87-02B;    Qiand 


ofFouratHn 
SMI  OMnm  IMX. 

operafcne.  ES/SR  87-0881; 

Wwd  Am.  Btook  116. 

0478,  M  nUae  aerti  «( 

Bay.  LA. 
Dlnnond  Shtnwock  OSihOM 

UrMmIs  Muokm 

ES/SR  e7-O«e^lM0A; 

Souei  Mmm, 


Eupana 
OCS 


olVer- 


Shal  OIWkm  kKX.  ttuckra  removal 
apamtana,  eS/SR  «MM1:  MiMb 
^ea.  Btook  868l  laaae  OCS^  8071, 
15  mlaa  aoii8i  of  OnsMn  WmmI  AL 


FefeLat 
18 


Feb.  to, 
1988. 


lav  4, 
1088. 


Fatal  lOi 

1988. 


Fab.  28. 
1988. 


Teoono  USA. 
aliona.  ES/SR  88-001;  Weat  Camer- 
on Araa.  South  AddWon.  Bhxfc  547, 
Laaaa  OCS-Q  4408. 103  mHea  soum 
o(SabtoaPASS,TX 

TXP  OperaNng  Compeny.  atrudum  re- 
moMl  opemSona.  ES/SR  88-002; 
East  Cameren  Araa.  SouSi  AddUon. 
Bkxfc  283.  Laaae  0C&<3  3298.  90 
mlBa  aotSh  of  Cameren  Padah.  LA. 

OOECO  01  A  Gaa  Company,  atnidura 
raramal  aporaMana.  ES/SR  88-006; 
Weat  Cameron  Araa  BhKk  153. 
Laaae  OCS-G  4758,  22  mies  aoulh 
o(  Cwnoran  PMih,  LA. 

Tonnaeo  Eaq>hiraloii  A  ProducSoa 
atnidura  ramowal  operationa,  ES/SR 
88-006;  Souiti  Marah  laland  Araa. 
North  AddUon.  Block  257,  Laaae 
OCS.G  2303,  22  mlea  aouttt  of  Iberta 
Partih,LA. 

Mobi  ExptoraikM  A  Produobig  U.&  Inc., 
akudura  rarnoMl  operalkwa,  ES/SR 
8»-007;  West  Cameron  Area,  Btock 
33.  Laaae  OCS  0286.  4  mlea  aoulh 
o(  Cameron  Padah,  LA. 

Mob*  Exphxadon  A  Producing  as.  btc 
Biniclure  ramoMal  opefaSona,  ES/SR 
88-009A;  Weat  Cameron  Are,  Block 
33.  Laaae  OCS  0266,  4  mies  aoulh 
of  Cameron  ftilili,  LA. 

CNG  Pefroleum,  akudura  ramowal  opar- 
atkxn,  ES/SR  88-021;  High  Island 
Area,  South  Addition.  Block  A-495. 
Leeae  OCS-G  8229. 100  miea  south- 
east of  Galveatan.  TX 

Texaco  USA,  sbucture  removal  oper- 
ations, ES/SR  88-036;  Breton  Sound 
Aiea,  Btock  58  (N/2),  Laess  OCS-G 
4123, 86  miaeaouai  of  BSoxi,  MS. 

Texaco  Produckig,  Ihrae  axpkimtaiy 
weSs,  SEA  Na  N-2870;  Pansaoola 
Area.  Bhx*  996.  Lease  OCS-G  6396. 
22  miee  aoulh  of  Watton  County,  FL. 

Marathon  OH  Company  geophysical  ax- 
ptoratkxi  uskig  expkMivea.  SEA  No. 
LS7-106;  Sourn  Pass  Stocks  89  and 
88. 21  miiaa  offshore  Louisiana. 

Chevron  U.SA  Inc.,  stmcture  removal 
operaUons,  ES/SR  88-045;  Eugene 
Island  Area.  Bkxk  238.  Lease  OCS-G 
0962.  68  mies  south  of  Si  Mery 
Parish.  LA. 

Sohto  Petroleum  Company,  six  exptora- 
tory  wetts,  SEA  No.  N-2881/2288: 
Oestin  Dome  Aree,  Stocks  81  and  82. 
Leeaes  OC&-G  6406/6409.  respeo- 
Uvely,  22  Riles  southwest  ol  Pwiama 
OI^FU 


Feb.  4, 
1988. 


May  3; 
1988. 


Jm.22, 
1988. 


Mays. 
1988. 


Jan.  28, 
1988. 


Mays, 
1988. 


Febi26, 
1988. 


Apr.  29. 

i9ea 


Feb.  26, 
1988. 


Iv.  7. 
1988. 


lay  10. 
1966. 


Feb.  29. 
1988. 


Persons  interested  in  reviewing 
environmental  documents  for  the 
proposals  listed  above  or  obtaining 
information  about  EA's  and  FC^fSrs 
prepared  for  activities  on  the  Gulf  of 
Mexico  OCS  are  encouraged  to  contact 
die  MMS  ofBce  in  die  Gulf  of  Mexico 
OCS  Region. 

FOR  FURTNBI INTOWATION  CONTACT: 
Public  Information  Unit,  Information 
Services  Section.  Gulf  of  Mexico  OCS 
Regi(m,  Minerals  Management  Service. 
1201  Elmwood  Park  Boulevard,  New 
Orleans,  Louisiana  70123-2304, 
Telephone  (504)  736-2510. 

MMSprqwres  EA's  and  FONSTs  for 


proposals  which  relate  to  eiqiloration 
for  and  the  development/production  of 
oU  and  gas  resources  and  structure 
removals  on  the  Gulf  of  Mexico  OCS. 
The  EA's  examine  the  potential 
environmental  effects  of  activities 
described  in  the  proposals  and  present 
MMS  conclusions  regarding  die 
significance  of  those  e£fects. 
Environmental  Assessments  are  tised  as 
a  basis  for  determining  whether  or  not 
approval  of  the  proposals  constitutes 
major  Federal  actions  that  significantiy 
affect  the  quality  of  the  human 
environment  in  the  sense  of  NEPA 
section  102(2}(q.  A  FONSI  is  prepared 
in  those  instances  where  the  MMS  Bnds 
that  approval  will  not  result  in 
significant  effects  on  the  quality  of  the 
hmnan  environment.  The  FONSI  briefly 
presents  the  basis  for  that  finding  and 
indndes  a  summary  or  copy  of  the  EA. 
This  notice  constitutes  the  public  notice 
of  availability  of  environmental 
documents  required  under  the  NEPA 
Regulations. 

Date:  May  20, 1968. 
).  Rogers  Pearey, 

Regional  Director,  Gulf  of  Mexico  OCS 
Regiott. 

[FR  Doc.  88-12332  FQed  6-1-68;  8:45  am] 

BHJJNO  COOe  43« 


Development  Operations  Coordination 
Document;  Amoco  Production  Co. 

agency:  Minerals  Management  Service. 
Interior. 

action:  Notice  of  the  receipt  of  a 
proposed  Development  Operations 
Coordination  Document  (DOCD). 

summary:  Notice  is  hereby  given  tiiat 
Amoco  Production  Company  has 
submitted  a  DOCD  describing  die 
activities  it  proposes  to  conduct  on 
Lease  OCS-<;  5453,  Blocli  395,  Vermilion 
Area,  offshore  Louisiana.  Proposed 
plans  for  the  above  area  provide  for  the 
development  and  production  of 
hydrocarbons  with  support  activities  to 
be  conducted  from  an  existing  onshore 
base  located  at  Intracoastal  Qty, 
Louisiana. 

DATE:  The  subject  DOCD  was  deemed 
submitted  on  May  20, 1988.  Comments 
must  be  received  within  15  days  of  the 
publication  date  of  this  Notice  or  15 
days  after  the  Coastal  Management 
Section  receives  a  copy  of  the  plan  from 
the  Minerals  Management  Service. 
AOORCSSCS:  A  copy  of  the  subject 
DOCD  is  available  for  public  review  at 
the  Public  Information  Office,  Gulf  of 
Mexico  OCS  Region.  Minerals 
Management  Service,  1201  Elmwood 
Paric  Ekiulevard.  Room  114.  New 


Orleans.  Loidsiana  (Office  Hoiu*:  8  ajn. 
to  4:30  p  jn.,  Monday  through  Friday).  A 
copy  of  the  DOCD  and  the 
accompanying  Consistency  Certification 
are  also  available  for  public  review  at 
the  Coastal  Management  Section  Office 
located  on  die  lOdi  Floor  of  die  State 
Lands  and  Natural  Resources  Building. 
625  North  4th  Street.  Baton  Rouge, 
Louisiana  (Office  Hours:  8  ajn.  to  4:30 
pjn.,  Monday  through  Friday).  The 
public  may  submit  comments  to  the 
Coastal  Management  Section,  Attention 
OCS  Plans,  Post  Office  Box  44487.  Baton 
Rouge.  Louisiana  70805. 


vnoN  contact: 

Mr.  W.  Williamson:  Minerals 
Management  Service,  Gulf  of  Mexico 
OCS  Region,  Field  Operations,  Plans, 
Platform  and  Pipeline  Section, 
Exploration-Development  Plans  Unit; 
Telephone  (504)  736-2874. 

supplementary  information:  The 

purpose  of  this  Notice  is  to  inform  the 
public  putsuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1978,  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 
Additionally,  the  Notice  is  to  inform  the 
public,  pursuant  to  {930.61  of  Title  15  of 
the  CFR,  that  the  Coastal  Management 
Section/Louisiana  Department  of 
Natural  Resources  is  reviewing  the 
DOCD  for  consistency  with  the 
Louisiana  Coastal  Resources  Program. 

Revised  rules  governing  practices  and 
procedures  tmder  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  States,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13, 
1979  (44  FR  53685). 

Those  practices  and  procedures  are 
set  out  in  revised  S  250.34  of  Title  30  of 
die  CFR. 

Date:  May  23, 1988. 
).  Rogers  Psaicy, 

Regional  Director,  GulfofMeodco  OCS 

Region. 

[FR  Doc.  88-12327  Rled  6-1-88;  8:45  am] 

BtLUNO  COOC  431«-«SI-M 


Development  Operations  Coordination 
Document;  PeHo  ON  Co. 

aoency:  Minerals  Management  Service. 
Interior. 

action:  Notice  of  the  receipt  of  a 
proposed  Development  Opmitions 
Coordination  Document  (DOCD). 

summary:  Notice  is  hereby  given  tiiat 
Pelto  Oil  Company  has  submitied  a 
DOCD  describing  the  activities  it 
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proposes  to  conduct  on  Lease  OCS-G 
5693,  Block  68,  Main  Pass  Area,  ofhhore 
Louisiana.  Proposed  plans  for  die  above 
area  provide  for  the  development  and 
production  of  hydrocarbons  with 
support  activities  to  be  conducted  from 
an  existing  onshore  base  located  at 
Venice,  Louisiana. 

DATE  The  subject  DOCD  was  deemed 
submitted  on  May  23, 198&  Comments 
must  be  received  witliin  15  days  of  the 
publication  date  of  this  Notice  or  15 
days  after  the  Coastal  Management 
Section  receives  a  copy  of  the  plan  firom 
the  Minerals  Management  Service. 
ADDwmii.  A  copy  of  the  subject 
DOCD  is  available  for  public  review  at 
the  Public  Information  Office,  Gulf  of 
Mexico  OCS  Region,  Minerals 
Management  Service,  1201  Ebnwood 
Paric  Boulevard,  Room  114,  New 
Orleans,  Louisiana  (Office  Hours:  8  a.m. 
to  4:30  p.m.,  Monday  through  Friday).  A 
copy  of  the  DOCD  and  the 
accompanying  Consistency  Certification 
are  also  available  for  public  review  at 
the  Coastal  Management  Section  Office 
located  on  the  lOdi  Floor  of  the  State 
Lands  and  Natural  Resources  Building, 
625  North  4th  Street,  Baton  Rouge. 
Louisiana  (Office  Hours:  8  a.m.  to  4:30 
p.m.,  Monday  through  Friday).  The 
public  may  submit  comments  to  the 
Coastal  Management  Section,  Attention 
OCS  Plans,  Post  Office  Box  44487,  Baton 
Rouge,  Louisiana  70605. 
FOR  WRTHBI MTORMATMN  CONTACR 
Michael ).  Tolbert  Minerals 
Management  Service,  Gulf  of  Mexico 
OCS  Region,  Held  Operations,  Plans; 
Platform  and  Pipeline  Section, 
Exploration/Development  Plans  Unit: 
Telephone  (504)  736-2867. 
SUPfLEMmTARY  MFORMATION:  The 

purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  sec.  25  of  the  OCS 
Lands  Act  Amendments  of  1978,  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 
Additionally,  this  Notice  is  to  inform  the 
public,  pursuant  to  9  930.61  of  Tide  15  of 
the  CFR,  that  the  Coastal  Management 
Section/Louisiana  Department  of 
Natural  Resources  is  reviewing  the 
DOCD  for  consistency  with  the 
Louisiana  Coastal  Resources  Program. 

Revised  rules  governing  practices  and 
procedures  under  which  Oie  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  States,  executives  of  affected 
local  govonmoits.  and  other  interested 
parties  became  effective  December  13, 
1979  (44  FR  53885). 

Those  practices  and  procedures  are 
set  oat  in  revised  1 250.34  of  Utie  30  of 
die  CFR. 


Date:  May  23, 1988. 
J.  Kagan  Pancy, 

Regional  Director,  Gulf  of  Mexico  OCS 
Region. 

[FR  Doc  88-12306  Filed  6-l-e8;  8:45  am] 
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Devolopfnent  Operraons  Coordburtion 
Document;  Union  Tens  Petroleum 

AOENCV:  Minerals  Management  Service. 
Interior. 

ACTION:  Notice  of  the  receipt  of  a 
proposed  Development  Operations 
Coordination  Document  (DOCD). 


:  Notice  is  hereby  given  that 
Union  Texas  Petroleum,  Unit  Operator 
of  the  South  Timbalier  Block  185  Federal 
Unit  Agreement  Na  14-08-0001-12335. 
has  submitted  a  DOCD  describing  the 
activities  it  proposes  to  conduct  on  the 
South  Timbalier  Block  185  Federal  unit 
Proposed  plans  for  the  above  area 
provide  for  the  development  and 
production  of  hydrocarbons  with 
support  activities  to  be  conducted  firom 
an  onshore  base  located  at  Fourchon, 
Louisiana. 

DATE  The  subject  DOCD  was  deemed 
submitted  on  May  17, 1988. 

Aoomss:  A  copy  of  the  subject  DOCD 
is  available  for  public  review  at  the 
Public  Information  Office,  Gulf  of 
Mexico  OCS  Region.  Minerals 
Management  Service,  1201  Elmwood 
Park  Boulevard,  Room  114,  New 
Orleans,  Louisiana  (Office  Hours:  8  a.m. 
to  4:30  p.m.,  Monday  through  Friday). 

ran  RMTHCR  INFOmiATION  COflTACr. 

Mr.  Mike  Nixdorff;  Minerals 
Management  Service:  Gulf  of  Mexico 
OCS  Region;  Production  and 
Development;  Development  and 
Unitization  Section:  Unitization  Unit; 
Telephone  (504)  736-2660. 

SUPPLEMCNTAIIV  mFORMATmN:  The 

purpose  of  this  Notice  is  to  inform  the 
public  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1978,  that  the 
Minerals  Management  Service  is 
considering  approval  of  DOCD  and  that 
it  is  available  for  public  review. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCD  available  to  affected 
States,  executives  of  affected  local 
governments,  and  other  interested 
parties  became  effective  December  13. 
1979  (44  FR  53686).  Those  practices  and 
procedures  are  set  out  in  revised 
1 250.34  of  Title  30  of  die  CFR. 


Dated:  May  23, 1968. 
(.KoflMsPaafcy, 

Regioaal  Director.  Gulfi^Mexico  OCS 

Rt^on. 

[FR  Doc  86-12307  Filed  8-1-88: 8:46  am] 


Development  Operatlont  Coordnetion 
Document;  Union  Texse  Petreleum 

AOmcv:  Minerals  Management  Service, 
Interior. 

action:  Notice  of  the  receipt  of  a 
proposed  Development  Operations 
Coordination  Document  (DOCD). 


r:  Notice  is  hereby  given  that 
Union  Texas  Petroleum  has  submitted  a 
DOCD  describing  the  activities  it 
proposes  to  conduct  on  Lease  OCS-G 
9536,  Block  28,  South  Marsh  Island  Area, 
offshore  Loiusiana.  Proposed  plans  for 
the  above  area  provide  for  the 
development  and  pnxfaiction  of 
hydrocarbons  with  support  activities  to 
be  conducted  from  an  existing  onshore 
base  located  at  Intercoastal  City. 
Louisiana. 

DATE  The  subject  DOCD  was  deemed 
submitted  on  May  20, 1968.  Comments 
must  be  received  within  15  days  of  the 
publication  date  of  this  Notice  or  15 
days  after  the  Coastal  Management 
Section  receives  a  copy  of  the  plan  from 
the  Minerals  Management  Service. 

AODIWSSES:  A  copy  of  die  subject 
DOCD  is  available  for  public  review  at 
the  Public  Information  Office,  Gulf  of 
Mexico  OCS  Region.  Minerals 
Management  Service,  1201  Elmwood 
Park  Boulevard,  Room  114,  New 
Orleans,  Louisiana  (Office  Hours:  8  ajn. 
to  4:30  p.m.,  Monday  through  Friday).  A 
copy  of  the  DOCD  and  die 
accompanying  Consistency  Certification 
are  also  available  for  public  review  at 
the  Coastal  Management  Section  Office 
located  on  the  10th  Floor  of  the  State 
Lands  and  Natural  Resources  Building, 
625  North  4di  Street,  Baton  Rouge, 
Louisiana  (Office  Hours:  8  a.m.  to  4:30 
p.m.,  Monday  through  Friday).  The 
public  may  submit  comments  to  the 
Coastal  Management  Section,  Attention 
OCS  Plans,  Post  Office  Box  44467,  Baton 
Rouge,  Louisiana  70805. 

FOR  FURTHER  INFORMATION  CONTACTt 
Mr.  Michael  D.  Joseph.  Minerals 
Management  Service.  Gulf  of  Mexico 
OCS  Region,  neld  Operations.  Plans, 
natfoim  and  Pipeline  Section, 
Bjqiloration/Devslopment  Plans  Unit; 
Telephons  (604)  736-2875. 

lUFFiWITAWV  RPOWIIATION!  The 

pmpose  of  dds  Nbtioe  is  to  inform  dis 
public,  pursuant  to  ssction  25  of  die  OCS 


Lands  Act  Amendments  of  1978.  that  die 
KAnsmls  Manngement  Service  is 
considering  approval  of  the  DOCD  and 
diat  it  is  avaikble  for  pnbhc  review. 
AddttionaUy,  this  Notice  is  to  infonn  the 
public  pursuant  to  S  930.61  of  Tide  15  of 
die  CFR,  that  the  Coastal  Management 
Section/Louisiana  Department  of 
Natural  Resources  is  reviewing  the 
DOCD  for  consistency  with  the 
Louisiana  Coastal  Resources  Program. 

Revised  rules  governing  practices  and 
procedures  under  which  me  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  States,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13. 
1979  (44  FR  53685). 

Those  practices  and  procedures  are 
set  out  in  revised  9  25a34  of  Tide  30  of 
die  CFR. 

Date:  May  23. 1988. 
|.  Rogen  Peaicy. 

Regional  Director,  Gulf  of  Mexico  OCS 
R^on. 

[FR  Doc.  88-12328  Filed  6-1-68: 8.-45  am] 
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INTERNATIONAL  DEVELOPMENT 
COOPERATION  AQENCY 

Agency  for  Intemetlonei  Development 

Reeeerch  Advisory  Committee; 


Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  notice 
is  hereby  given  of  die  A.LD.  Research 
Advisory  Committee  meeting  on  June 
23-24, 1968  in  Room  106  of  The  River 
Irni,  924-2Sdi  Stivet  NW.,  Washington, 
DC.  Topics  for  discussion  will  be 
"Educational  Technologies  in  Basic 
Education  in  Developing  Countries"  and 
"Coastal  and  Inland  Fisheries 
Research."  The  Committee  will  also 
continue  discussion  on  A.I.D.'s  future 
linkages  and  relationships  widi 
advanced  developing  countries,  whidi 
was  a  topic  at  die  Kferoh  31  meeting. 

The  meeting  will  begin  at  9:00  a.m.  on 
both  days  and  adjourn  at  5:30  p.m.  on 
June  23  and  12:00  noon  on  June  24.  The 
meeting  is  open  to  the  pnbHc.  Any 
interested  persons  may  attend,  may  ffle 
written  statements  widi  die  Committee 
before  or  after  the  meeting,  or  may 
present  oral  statements  in  accordance 
with  procedures  established  by  the 
Committee  and  to  die  extent  time 
available  for  die  meeting  permits.  Dr. 
Curtis  R.  Jackson.  Director.  Office  of 
Resssicfa  sad  Univeisily  Rshrtioos. 
Boresu  forSdeBce  sad  Teckaology.  is 
designated  as  Iks  AID.  repeeseatative 
at  tiiB  SMetin^  Pstsons  dssiring  bok 


specific  infannatieB  ahould  contact  Dr. 
Jadcson  at  (708)  87&-M05  at  Room  309, 
1601  Nordi  Kent  Sti^et  Rosslyn. 
Virginia. 

Date:  May  19, 1968. 

Curtis  R.  ladcsoa. 

A.I.D.  Representative  Reaearch  Advisory 
Committee. 

[FR  Doc.  88-12328  Filed  6-1-88;  8:45  am] 
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INTERNATIONAL  TRADE 

coyyissiON 

[InvastlgBllon  Na  337-TA-266) 
Certein  Hign  mteneity  Refrorefleclive 


Not  To  Review  Mtiel  Determine  Uoii 
rrvr  nanpoi  wnnsn 
\  on  Remedy,  The  PutiHc 


li 

AOENCv:  U.S.  International  Trade 

Commission. 

action:  Nonreview  of  initial 

determination  finding  a  violation  of 

section  337  of  the  Tariff  Act  of  1930  and 

request  for  submission  of  written 

comments. 


:  Notice  is  hereby  given  diat 
the  U.S.  International  Trade 
Commission  has  determined  not  to 
review  an  initial  determination  (ID) 
finding  a  violation  of  section  337  of  die 
Tarriff  Act  of  1930  in  die  above- 
captioned  investigation.  The  parties  to 
the  investigation,  interested  government 
agencies,  and  interested  members  of  the 
public  are  requested  to  file  written 
submissions  on  the  issues  of  remedy,  the 
public  interest  and  bonding. 
FOR  FURTHER  INFORMATION  CONTACT: 
Laurie  B.  Horvitz,  Esq.,  Office  of  the 
General  Counsel  U.S.  International 
Trade  Commission,  telephone  202-252- 
1107. 

SUPPLEMENTARY  INFORMATION:  The 
authority  for  the  Commission's 
disposition  of  this  matter  is  contained  in 
section  337  of  die  Tariff  Act  of  1930  (19 
U.S.C.  1337)  and  in  9  210.53  of  die 
Commission's  Rules  of  Practice  and 
Procedure  (19  CFR  210.53). 

On  April  15. 1988,  the  presiding 
adflunistrative  law  judge  (ALJ)  issued  an 
ID  finding  a  violation  of  section  337  in 
the  unaudiorized  impcwtation  and  sale  of 
certain  high  intensity  retroreflective 
sheeting  with  the  effect  and  tendency  to 
destroy  or  substantially  injure  an 
industry,  effideady  and  economically 
operateid.  in  the  United  States.  Petitions 
for  review  were  filed  by  the  respondents 
in  the  invesdfstian  and  by  die 
Coimnisskin  taivestigative  attorney.  No 


comments  were  received  bom  other 
Government  agencies. 

Having  examined  the  record,  the 
Commission  has  concluded  that  the  ID 
does  not  warrant  review. 

Since  the  Commission  has  found  that 
a  violation  of  section  337  has  occurred, 
the  Commission  may  issue  (1)  an  order 
which  could  result  in  the  exclusion  of 
the  subject  articles  fitim  entry  into  the 
United  States  and/or  (2)  cease  and 
desist  orders  which  could  result  in  one 
or  more  respondents  being  required  to 
cease  and  desist  from  engaging  in  unfair 
acts  in  the  importation  and  sale  of  such 
articles.  Accordingly,  the  Commission  is 
interested  in  receiving  written 
submissions  which  address  the  form  of 
relief,  if  any,  which  should  be  ordered. 

U  the  Commission  concludes  that 
relief  is  appropriate,  it  must  also 
consider  the  efiiect  of  that  relief  upon  (1) 
the  public  health  and  welfare,  (2) 
competitive  conditions  in  the  U.S. 
economy,  (3)  the  U.S.  production  of 
articles  which  are  like  or  direcdy 
competitive  with  those  that  are  subject 
to  investigation,  and  (4)  U.S.  consumers. 
The  Qmimission  is  therefore  interested 
in  receiving  written  submission 
concerning  the  effect  if  any,  that 
granting  relief  woidd  have  on  the 
enumerated  public  interest  factors. 

If  the  Commission  orders  relief,  the 
President  has  60  days  to  approve  or 
disapprove  the  Commission's  action. 
During  this  period,  the  subject  articles 
would  be  entided  to  enter  the  United 
States  under  a  bond  in  an  amount 
determined  by  the  Commission  and 
prescribed  by  the  Secretary  of  the 
Treasury.  Tlie  Commission  is  therefore 
interested  in  receiving  written 
submissions  concerning  the  amount  of 
the  bond  which  should  be  imposed. 

Written  Submissions 

The  parties  to  the  investigation  are 
requested  to  file  written  submissions  on 
the  issues  of  remedy,  the  public  interest 
and  bonding.  Complainant  and  the 
Commission  investigative  attorney  are 
also  requested  to  submit  proposed 
remedial  orders  for  the  Commission's 
consideration.  The  written  submissions 
on  the  issues  of  remedy,  the  public 
interest  and  bonding  must  be  filed  no 
later  than  the  close  of  business  on  June 
13, 1968.  Reply  submissions  on  these 
issues  must  be  filed  no  later  than  the 
dose  of  business  on  June  20, 1988. 
Interested  government  agencies  and 
members  of  the  public  may  file  written 
submissions  addressing  the  issues  of 
remedy,  the  public  interest  and 
bonding.  Such  submissions  must  be  filed 
not  later  dian  die  close  of  business  on 


June  20, 1988.  No  fartiur  tubmissioiiB 
will  be  pomitted. 

Coauniarion  Hearing 

Tlie  Commission  does  not  plan  to  hold 
a  public  hearing  in  connection  with  final 
disposition  of  this  matter. 

Additional  Infonnatkn 

Persons  filing  written  submissions 
must  file  the  original  document  and  14 
true  copies  thereof  with  the  Office  of  the 
Secretary  on  or  before  the  deadlines 
statCMl  above.  Any  person  desiring  to 
submit  a  document  (or  a  portion  thereof) 
to  the  Commission  in  confidence  must 
request  confidential  treatment  unless 
the  information  has  already  been 
granted  such  treatment  during  the 
investigation.  All  such  requests  should 
be  directed  to  the  Secretary  to  the 
Commission  and  must  include  a  full 
statement  of  the  reasons  why  the 
Commission  should  grant  such 
treatment  Dociunents  containing 
confidential  information  approved  by 
the  Commission  for  confidential 
treatment  will  be  treated  according. 
AU  nonconfidential  submissions  will  be 
available  for  public  inspection  at  the 
Secretary's  Office. 

Notice  of  this  investigation  was 
published  in  the  Federal  Ragbter  on  July 
15, 1987  (52  FR  28577). 

Copies  of  the  nonconfidential  version 
of  the  ALJ's  ID  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  pjn.)  in 
the  Office  of  the  Secretary.  U.S. 
International  Trade  Commission,  500  E 
Street  SW.,  Washington.  DC  20438. 
telephone  202-252-lOOa  Hearing- 
impaired  persons  are  advised  that 
information  on  the  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-252- 

laia 

By  order  of  t)>e  Commiuion.    . 

Issued:  May  28, 1988. 
KvuMih  R.  Maaoa, 
Secretary. 
[FR  Doc.  8»-12403  Filed  0-1-88;  8:45  am] 


P^diMl  tbHifm^  I  Vol  ti;  M»  106  f  TTwwdiy.  Irti^  Xttm  /  NotJoe* 


Fedwri  Mailrtt  /  VoL  sa»  Nocn06'^''nat»di^.  \mA  2.>lBBt^  Hsfiow 


[tnvMdgalton  Na  S37-TA-240] 


Cartaini         ^^     

Itothod  of  Inscription  TliMSUfi 
Inolttullon  of  EnfofConMnl  PiucMdkiQ 


R  U.S.  International  Trade 
Commission. 

action:  Institation  of  enforcement 
proceeding  for  violation  of  a  conaent 
order  pursuant  to  19  CFR  ZHSSHc). 


;  Notice  ii  hateby  givaa  that  a 
complaiirt  was  docketed  witfi  the  U,S. 
International  Itada  Commisdon  on  May 
25, 1988  pursuant  to  sections  333  and  3S7 
of  the  Tariff  Act  of  1930  (19  U.&C  1333 
and  1337)  instituttng  an  enforcement 
proceeding  to  determine  the  extent  of  a 
violation  of  a  consent  order  entered  in 
the  above-captioned  investigation. 
FOR  mVTHIfl  mFOWMOTIOII  CONTACTt 
Stephen  Sulzer,  Esq.,  Office  of  Unfair 
Import  Investigations,  U.S.  International 
Trade  Commission,  telephone  202-252- 
1577. 

Authority:  The  authority  for  institution 
of  this  proceeding  is  contained  in 
sections  333  and  337  of  the  Tariff  Act  of 
1930  and  in  \  211.58  of  the  Commission's 
Rules  of  Practice  and  Procedure  (19  CFR 
211.56). 

SUPPtmeWTAWY  IMTOWMATIOW!  On 
February  6, 1988,  the  Commission 
instituted  Investigation  No.  337-TA-240 
pursuant  to  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337)  based  upon  a 
complaint  filed  by  Lazare  Kaplan  Inc. 
("Lazare  Kaplan")  alleging  that  13. 
Goodman  K^g.  Co.,  Inc.  ("Goodman") 
and  Sears,  Roebuck  and  Co.  ("Sears'^ 
were  engaged  in  the  importation  into 
and  sale  in  the  United  States  of  certain 
laser-inscribed  diamonds  that  were 
inscribed  by  a  process  which,  if 
practiced  in  the  United  States,  would 
infringe  U.S.  Letters  Patent  4,392.470 
("the  '478  patent")  owned  by  Lazare 
Kaplan.  51  FR  6181  (February  2a  1986). 
After  institution  of  the  investigation, 
Aharon  Schwartz  &  Sons  ("Schwartz"), 
a  corporation  organized  and  existing 
under  the  laws  of  the  state  of  Israel  was 
added  as  a  respondent  51  FR  18236 
(Nfay  1. 1986). 

Qn  ]tdy  22, 1988,  the  complainant  all 
three  of  the  respondents  (Sears, 
Goodman,  and  Schwartz),  and  Uie 
Commission  Investigative  Attorney 
moved  to  terminate  the  investigation  on 
the  basis  of  a  Consent  Order  Agreement 
a  Consent  Order,  and  a  Settlement 
Agreement  On  August  19, 1987,  the 
presiding  administrative  law  judge 
issued  an  Initial  Determination  (Order 
No.  12)  granting  the  joint  motion  to 
terminate  the  investigation.  On 
September  15, 1986,  tibe  Commission 
determined  not  to  review  the  Initial 
Determination  and  issued  the  Consent 
Order,  thereby  terminating  the 
investigation.  51  FR  33935  (September 
24, 1986). 

The  Consent  Order  requires,  inter 
alia,  respondent  Schwartz  to  submit 
quarteriy  certifications  to  the  Office  of 
Unfair  Import  Investigations  ('t)Uir'  or 
"staff")  tiiat  the  laser  kiscribed 
diamonds  inqxwted  by  Schwartz  are 
inscribed  by  a  particular  process  and 


desttnad  for  Goodmaa.  Setamrts 
notified  tiia  staff  on  Septnaba  U.  1967, 
that  two  of  the  four  qoartariy 
certifloationa  that  it  had  ptevtonaly 
sabmittad.  those  dated /^  27. 1967. 
and  Jnly  28, 1987.  were  eiToneoas  and 
that  it  had  imparted  aoO-GQO  diamonds 
in  violation  ol  the  Conaent  Order. 
Conq>Iainant  contends,  based  on  its 
review  of  sanqple  diamonds  (novided  by 
Sdiwartz.  that  violations  of  die  Consent 
Order  may  have  occurred  in  1986  as 
well  1987  and  that  more  than  200  to  500 
stones  were  imported  in  violation  of  the 
consent  order. 

In  accordance  with  S  211.56  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (19  CFR  211.56),  responses  to 
the  complaint  must  be  filed  by  the 
parties  within  fifteen  (15)  days  after  the 
date  of  receipt  of  the  complaJnt 

The  complaint  except  for  any 
confidentid  information  contained 
therein,  is  available  for  inspection 
during  official  bxisiness  hours  (8:45  ajn. 
to  5:15  p.m.)  hi  the  Office  of  tiie 
Secretary,  U.S.  International  Trade 
Commission,  500  E  Street  SW., 
Washington,  DC  20438,  telephone  202- 
252-1810. 

By  order  of  the  Commission. 

Issued- May  25, 1988. 
Kauietfa  R.  Masoii, 
Secretary 
[TR  Doc  88-12404  FQed  8-1-88;  8:45  am] 


[lnyaaMgallon  No.  S37-TA-27f  ] 

Cartain  PtaaHc  UgM  Duty  Scrow 
Anchor*;  Commioaton  Dodoion  Not  To 
Rovlowan  Initial  Dalannlnation 
AmoncHng  Complaint  and  Nolico  of 
Inyoatlgatlon  To  Add  a  Raspondant 

aocncy:  U.S.  International  Trade 
Commission. 

action:  Nonreview  of  an  initial 
determination  amending  complaint  and 
notice  of  investigation  to  add  a 
respondent. 


:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  not  to 
review  an  initial  determination  (ID) 
issued  by  the  presiding  administrative 
law  judge  amending  the  con4)laint  and 
notice  of  investigation  in  the  above- 
captioned  investigation  to  add  Hsin 
Chang  Industrial  Hardware  Corp.  as  a 
respondent 


kTiON  contact: 
Mitchell  Dale,  Esq.,  Office  of  die 
GeoBral  Coonsal,  U,S.  International 
Trade  Comndssion,  telephone  252-1087. 


ramr  mnmuKtwrn.  This 
action  is  taken  under  flie  auAarity  of 
sectton  337  of  the  Tariff  Act  of  1930  (19 
U.8.C  1387)  and  Commisaion  role  210.53 
(19  CFR  21053). 

On  KpA  22. 1988.  the  Commission 
investigatiTe  attorney  filed  a  motion 
(Motioa  No.  279-0)  to  amend  the  notice 
of  invesfigatian  to  add  Hsin  Chang 
Indnstrial  Hardware  Corp.  as  a 
respondent  The  presiding 
administrative  hw  judge  issued  an  ID 
(Order  No.  16)  granting  the  motion  on 
May  12. 1968.  No  petitions  for  review  of 
the  ID  or  government  agency  comments 
were  rec^ved. 

Copies  of  the  ID  and  oAer 
nonconfidential  docanents  filed  in 
connection  wiA  this  investigation  are 
available  for  inspection  doiteg  official 
business  hours  (8:46  a jn.  to  6:15  pjB.)  in 
the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  500  E 
Stieet  SW.,  Washington.  DC  20438, 
telephone  202-252-1802.  Hearing- 
impaired  persons  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting, the 
Commission's  TDD  terminal  on  202-252- 
18ia 

'  By  otder  of  the  Commisaion. 
Kenneth  R.  Maa4iii, 
Secretary. 

Issued:  May  25, 1968. 
[FR  Dec  88-12406  Filed  8-1-88;  8)«5  am] 

[Inveetloation  Na  337-TA-27S] 

Cartain  EraaaMo  ProgrammaM*  Road 
uniy  ssamonoai  MNnpononia  inafoof, 
Produda  Containing  Sudi  Maroorioi, 
and  Procaaaoa  for  yakkia  Such 
MamonaOi  Comndaaion  DocWon  Not 
To  Roviow  an  Initial  Datoiiidnatlon 
■anmnanng  wna  naaponaam  on  xnu 
Baal*  Of  a  Conaont  Order;  laauanco  Of 
ConaantOrdor 

AQENCV:  U.S.  International  Trade 

Commission. 

ACTION:  Termination  of  respondent 

International  CMOS  Technology,  Ina  on 

the  basis  of  a  consent  order. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  not  to 
review  an  initial  determination  (ID) 
(Order  No.  95)  issued  by  the  presiding 
administrative  law  judge  (ALJ) 
terminating  respondent  International 
CMOS  Technology,  In&  (ICT)  from  the 
above-captioned  investigation  on  the 
basis  of  a  consent  order. 


Trade  Commission.  Washington.  DC 
20436,  telephone  202-252-1093. 
•uaauMOfTARv  wyowMATiON:  On  May 

6, 1988.  the  preaiding  ALJ  issaed  an  ID 
(Order  No.  95)  terminating  respondent 
ICT  from  the  investigation  on  the  basis 
of  a  cansent  order.  No  petitions  for 
review  or  comments  from  government 
agendes  or  the  pablic  were  received. 

Termination  of  the  investigation  as  to 
respondent  ICT  wrill  further  the  public 
interest  by  conserving  Commission 
resources  as  well  as  thoee  of  the  parties 
involved. 

This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337)  and  9  2ia53  of 
the  Commisaion's  lUdes  of  Practice  and 
Procedure  (19  CFR  210.53.) 

Copies  of  the  ID  and  all  other  non- 
confidential documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  ajn.  to  5:15  p.m.)  in 
die  Office  of  die  Secretary,  U.S. 
International  T^de  Commission,  500  E 
Sti«et  SWn  Washington.  DC  20436. 
telephone  202-252-1000. 

Hearing-impaired  individuals  are  advised 
that  infofmatiaa  on  diis  matter  can  be 
obtained  l^  cootactiag  the  Cmnmiemm's 
TDD  terminal  at  202-2S2-18ia 

By  Older  of  the  Commiuion. 
Kenneth  R.  Masoo. 
Secretary. 

Issued:  May  25, 198& 
[FR  Doc  88-12406  Filed  fr-1-88;  &45  am] 


KT10N  CONTACT: 
Judith  M.  Czako,  Esq..  Office  of  the 
General  Counsel  U.S.  International 


[Investigation  No.  S37-TA-2t1] 

uanaai  nooomoaioni  EiyunupoMon; 
Commlaaion  Dodalon  Not  To  Ravlow 

mi.iilial   i%M^^g^fa.Maiol    ^  mat  Jill  »  ■■  ■  111  i 
RMuai  ooiannaiaDon  (/Ononionaiiy 

Alovdng  Tha  U|p|ohn  Co.  To  Inlarvana 

aa  a  Raipondant  In  tiio  Sacond  Phaw 

oi  uM  mvaaDganon 

agency:  U.S.  International  Trade 

Commission. 

action:  Nonreview  of  initial 

determination  conditionally  allowing 

The  Upjohn  Company  to  intervene  as  a 

fully  participating  respondent  in  the 

second  phase  of  the  investigation. 

summary:  Notice  is  hereby  given  diat 
the  U.S.  International  Trade 
Commission  has  determined  not  to 
review  an  initial  determination  (ID) 
(Order  No.  10)  issued  by  the  presiding 
adaiinistrative  law  judge  (ALJ) 
conditionally  granting  in  part  a  motion 
of  The  Upjohn  Company  (Upjohn)  to 
intervene  in  the  above-captioned 
investigation  as  a  fully  participating 
respondent 


FOR  RIRTNn  INI*0RMAT1ON  CONTACT: 
Jean  Jackaon.  Baq.,  OSk»  at  die  General 
Counsel.  U.S.  International  Trade 
Commission,  telephone  202-252-1104. 

SUPPLEMENTARY  INRNIMATION:  On 

March  7. 1988,  Upjohn  filed  a  moticm  to 
intervene  in  the  investigation.  Upjohn 
sought  intervention  based  on  a 
memorandum  of  intent  to  form  a  joint 
venttae  with  Chugai  Pharmaceuticals. 
Ltd.  and  Chugai  U.S.A.  (collectively 
Chugai),  respondents  in  diis 
investlgaticm.  Upjohn  asserted  that 
imdcr  the  joint  venture  agreement 
Upjohn  would  be  the  exclusive  U.S. 
distributor  of  Cbogai's  products.  On 
March  31, 1988,  tile  ALJ  denied  Upjohn's 
motion  in  Order  No.  6  because  he 
determined,  inter  alia,  that  under  the 
memorandum  of  intent  Upjohn's  status 
as  an  exclusive  distributor  in  the  United 
States  of  Chogai's  product  was 
uncertain  and  remote. 

On  April  12, 1988,  Upjohn  filed  a 
motion  for  reconsideration  of  Order  No. 
6,  stating  that  the  ALJ's  interpretation  of 
the  memorandum  of  intent  was 
incorrect  Upjohn  asserted  that  its 
appointment  as  exclusive  distributor  oi 
Chugai's  recombinant  erythropoietin 
(EPO)  in  die  United  States  is  not 
uncertain  and  remote,  but  in  a  practical 
sense  completed,  and  awaits  only 
formalization. 

The  ALf  s  ID  conditionally  grants  in 
part  Upjohn's  motion  for 
reconsideration.  Under  the  ID,  Upjohn 
may  participate  in  the  economic  phase 
of  the  investigation  only  if  Upjohn  can 
demonstrate  that  it  has  become  the 
exclusive  distributor  or  sub-distributor 
of  Chugai's  EPO  product  by  the  time  that 
the  economic  phase  of  the  investigation 
is  scheduled  to  begin. 

Copies  of  all  nonconfidential 
documents  filed  in  connection  with  this 
investigation  are  available  for 
inspection  during  official  business  hours 
(8:45  a.m.  to  5:15  p.m.)  in  the  Office  of 
the  Secretary,  U.S.  International  Trade 
Commission,  500  E  Sticet  SW., 
Washington,  DC  20438.  telephone  202- 
252-1000. 

Hearing-impaired  individuals  are  advised 
that  information  on  this  matter  can  be 
obtained  by  contracting  the  Commiseion's 
TDD  terminal  on  202-^2-1810. 

By  order  of  the  Commission. 
Kenneth  R.  Maaoo. 
Secretary. 

Issued:  May  20, 1988. 
[FR  Doc.  88-12407  Filed  6-1-88: 8:45  am] 
aaxsn  COM  Tuo-ia-M 
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Na3S7-TA-att] 
VeneMm  Bind  Cwnponenta! 


r:  U.S.  Intemational  Trade 
Comminion. 

action:  Institution  of  investigation 
pursuant  to  19  U.S.C  1337. 


K  Notice  is  hereby  given  that  a 
complaint  was  filed  with  the  United 
States  Intemational  Trade  Conunission 
on  April  2&  1988,  under  section  337  of 
the  Tariff  Act  of  1930  (19  U.S.C  1337)  by 
Hunter  Douglas  Ina.  2  Park  Way  and 
Route  17  South,  Upper  Saddle  EUver, 
New  Jersey  07458.  A  supplement  to  the 
con^ilaint  was  filed  on  May  IS,  1988. 
The  complaint,  as  supplemented,  alleges 
unfair  methods  of  competition  and 
unfair  acts  in  the  importation  of  certain 
Venetian  blinds  components  into  the 
United  States,  at  in  dieir  sale,  by  reason 
of  alleged  (1)  direct  infringement  of 
claims  1-3  of  U.S.  Letters  Patent 
4,235,400;  (2)  direct  infringement  of 
claims  1-4  and  6,  and  contributory  and 
induced  infringement  of  claim  8  of  U.S. 
Letters  Patent  4,245,687;  (3)  direct 
infringement  of  claims  1  and  3-9  and 
contributcny  and  induced  infringement 
of  claims  7-9  of  U.S.  Letters  Patent 
4,245,688;  (4)  direct  infringement  of 
claims  1-6,  and  contributory  and 
induced  infringement  of  claims  3-6  of 
U.S.  Letters  Patent  4,352,285;  (5)  false 
designatian  of  origin  or  false  description 
of  souroe  and  infringement  of  common 
law  trademarii  in  violation  of  section 
^a)  of  die  Lanham  Act  15  U.S.C 
112S(a);  (6)  contributory  infringement  of 
federally  registered  Trademark  No. 
522.363;  (7)  ccmtributory  infringement  of 
fedoaUy  registered  Trademark  No. 
1,063,551;  (8)  contributory  infringonent 
of  fiederaUy  registered  Trademark  Na 
1,364,964:  and  (9)  contributory 
infringement  of  federally  registered 
Trademaric  No.  1,385,250,  and  (10) 
contributory  infringement  of  common 
law  trademark.  The  complaint  further 
alleges  that  the  effect  or  tendency  of  the 
unfair  methods  of  competition  and 
unfair  acts  is  to  destroy  or  substantially 
injure  an  industry,  efficiently  and 
economically  operated,  in  the  United' 
States.  The  complainant  requests  that 
the  Conmission  institute  an 
investigation  and.  after  a  full  | 

investigation,  issue  a  permanent 
exclusion  order  and  permanent  cease 
and  desist  orders. 

PON  FIMTHEII  INFOmiATlON  CONTACT: 

Stephen  L  Sulzer,  Esq.,  Office  of  Unfair 
Import  Investigations,  U.S.  Intemational 
Trade  Cmnmission.  telephone  202-^252- 
1577. 


Authority:  Hie  audiority  for  institntion 
of  this  investigation  is  contained  in 
section  337  of  the  Tariff  Act  of  1930  and 
in  1 2iai2  of  the  Oommissioo's  Rdea  of 
Practice  and  Procedure  (19  CFR  2iai2). 

Scope  of  htveetigatloo: 

Having  considered  the  complaint,  as 
supplemented,  the  U.S.  Intemational 
Trade  Commission,  on  May  24. 1968, 
ordered  that — 

(1)  Pursuant  to  subsection  (b)  of 
section  337  of  the  Tariff  Act  of  1930.  an 
investigation  be  instituted  to  determine 
whether  there  is  a  violation  of 
subsection  (a)  of  section  337  in  the 
unlawful  importation  of  certain  Venetian 
blind  components  into  die  United  States, 
or  in  their  sale,  by  reason  of  alleged  (1) 
direct  infringement  of  claims  1-9  of  U.S. 
Letters  Patent  4.235.406;  (2)  direct 
infringement  of  claims  1-4  and  6  of  U.S. 
Letters  Patent  4.245.687;  (3)  direct 
infringement  of  claims  1  and  3-9  of  U.S. 
Letters  Patent  4,245,688;  (4)  direct 
infringement  of  claims  1-6  of  U.S. 
Letters  Patent  4,352,285;  (5)  common  law 
trademaric  infringement  or  false 
representation  of  source;  (8) 
contributory  infringement  of  federally 
registered  Trademark  No.  522,365;  or  (7) 
contributory  infringement  of  common 
law  trademark,  the  effect  or  tendency  of 
which  is  to  destroy  or  substantially 
injure  an  industry,  efficiently  and  < 
economical^  (q)erated,  in  the  United 
States; 

(2)  For  the  purpose  of  die  investigadon 
so  instituted,  the  following  are  hereby 
named  as  parties  upon  wUch  this  notice 
of  investigation  shall  be  served: 

(a)  The  complainant  is — Hunter 
Douglas.  Inc..  2  Paik  Way  and  Route  17 
Soudi.  Upper  Saddle  River,  New  Jersey 
0745& 

(b)  The  respondents  are  the  following 
companies,  alleged  to  be  in  violation  of 
section  337,  and  are  the  parties  upon 
which  the  complaint  is  to  be  served: 

W  &  P  Company,  380  Switt  Avenue, 

South  San  Ftandsca  California  94060; 
A.  J.  Boyd  Industries,  Inc^  Whitehall 

Road,  Andover,  New  Jersey  07821; 
Vogue  Hardware  Products,  1322  Bell 

Avenue,  Unit  1-D,  Tustin,  California 

9268a 

(c)  Stephen  L  Sulzer,  Esq..  Office  of 
Unfair  Import  Investigations,  U.S. 
Intemational  Trade  Commission,  500  B 
Sb«et  S.W..  Washington,  DC  20436, 
shall  be  the  Commission  investigative 
atiomey,  party  to  this  investigation;  and 

(3)  For  the  investigation  so  instituted. 
Janet  D.  Saxon.  Chief  Administrative 
Law  Judge,  U.&  Intemational  Trade 
Commission,  shall  designate  the 
{residing  administrative  law  Judge. 


Responses  to  die  complaint  and  notice 
of  invastigitian  srast  be  sidBnlttBd  by 
die  named  reapondnits  in  aococdance 
with  1 210121  of  the  Commissimi's  Rules 
of  Practice  and  I^ooednre  (19  CFR 
210,21).  Pursuant  to  Si  »l.tt(d)  and 
2ia21(a)  of  die  rules  (19  CFR  201.16(d) 
and  210.21(a)),  sudi  responses  will  be 
considered  by  the  Commissioo  if 
received  not  later  dian  20  dajr*  after  the 
date  of  service  of  the  complaint 
Extensions  of  time  for  submitting  a 
response  will  not  be  granted  unless  good 
cause  therefor  is  shown. 

Failure  of  a  respondent  to  file  a  timely 
response  to  each  allegation  in  the 
complaint  and  in  this  notice  may  be 
deemed  to  constitute  a  waiver  (^  the 
right  to  aiqiear  and  contest  the 
aUegations  of  the  complaint  and  this 
notice,  and  to  authorize  the 
administrative  law  judge  and  the 
Commission,  without  further  notice  to 
the  respondent  to  find  the  facts  to  be  as 
alleged  in  the  complaint  and  this  notice 
and  to  enter  both  an  initial 
determination  and  a  final  determination 
containing  such  flnrflng*, 

The  complaint  is  avadable  for 
inspection  during  official  business  hours 
(8:45  a jn.  to  5:15  pjn.)  in  the  Office  of 
the  Secretary,  U.S.  Intemational  Tnde 
Commission,  500  E  Street  SW., 
Washington,  DC  20436,  triefriione  20Z- 
252-lOOa  Hearing^mpaired  individuals 
are  advised  that  information  on  this 
matter  can  be  obtained  by  contacting 
the  Commission's  TDD  terminal  on  202- 
252-1806. 

By  order  of  the  CommiasioiL 

Issued:  May  27, 1988. 
Ksooslh  R.  Mason, 
Secretaiy. 
[PR  Doc.  88-12402  Filed  6-1-88;  8:45  am] 


INTERSTATE  COMMERCE 
COMMISSION 

[FbMnee  Dodm  Na  31207] 

Florida  Cnnhed  Stone  Co,; 
Continuenoe  In  Control  Exemption; 
Ctieinicel  UhMi  Inc 

AOmcv:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  exemptioo. 


FJsdewl  iteghtw  /  Vol  53.  Na  106  /  Thursday.  June  2.  1866  /  Notfcee 


June  13, 1988,  and  petitions  for 
reconsideration  must  be  filed  by  June  22, 
198& 


:  The  Commission  exenqits 
from  requirements  of  49  U.S.C  11343  the 
continuance  in  control  by  Florida 
Crushed  Stone  Ca  of  Chemical  Lime, 
Inc.  subject  to  standard  labor  protection 
conditions. 

DATCa:  This  exenqition  is  e&ctive  July 
2, 1968.  Petiticos  to  stay  must  be  filed  by 


;  Send  pleadings  referring  to 
Finance  Docket  No.  31207  to: 

(1)  Office  of  the  Secretary,  Case  Conbtil 
Branch  Interstate  Commerce 
Commission,  Washhigton,  DC  20423. 

(2)  Petitioner's  representative:  Dickson 
R.  Loos,  Esq.,  Holland  &  Knight  888 
17di  St  NW.,  Washington,  DC  20006. 

ran  TORTHBI  MFONMATION  CONTACT: 
Joseph  R  Dettinar,  (202)  275-7245.  (IDD 
for  hearing  impaired:  (202)  275-1721). 

eUPeLBMNTARV  HiFOMIATION: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to 
Dynamic  Concepts,  Inc.,  Room  2229, 
Interstate  Commerce  Commission 
Building,  Washington.  DC  20423,  or  call 
(202)  289-4537/4539  (DC  metropolitan 
area),  (assistance  for  the  hearing 
impaired  is  available  through  TDD 
services  (202)  275-1721  or  by  pickup 
from  Dynamic  Concepts,  Inc.  in  Room 
2229  at  Commission  headquarters). 

By  the  Conunission. 
NorataR-MoGM, 
Secretary. 
[PR  Doc.  88-12359  Filed  fr-1-88;  8:45  am] 

BHIMQ  COM  TOM-OVM 


DEPARTMENT  OF  JUSTICE 

Lodging  Of  Coneent  Decree  Pureuant 
lo  wompreneiiHW  cimronnwiiiM 
neaponee.  bompeneaiiont  ena  LiBDMiy 
Act;  RelchhoM  Chemicelei  Inc. 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  on  May  23, 1988,  a  proposed 
consent  decree  in  United  States  v. 
Reichhold  Chemicals,  Inc.,  Civil  Action 
No.  86-30168-WS,  was  lodged  widi  die 
United  States  District  Court  for  die 
Northern  District  of  Florida.  The 
Complaint  filed  by  die  United  States 
alleged  that  defendant  Reichhold 
Chemicals,  Inc.  generated  and  arranged 
for  the  transportation  or  disposal  of 
hazardous  substances  at  the  Pioneer 
Sand  Company  Site;  that  there  have 
been  releases  of  hazardous  substances 
into  the  environment  from  the  facility, 
which  releases  have  caused  die  United 
States  to  incur  response  costo;  and  that 
there  is  or  may  be  an  imminent  and 
substantial  endangerment  to  the  public 
health,  welfare,  or  the  environment 
because  of  the  actaal  or  threatened 
releases.  The  complaint  sought 
injunctive  relief  to  require  die  defmdant 
to  abate  and  runedy  die  imminent  and 
substantial  endangerment  and  the 


effecte  of  the  actual  or  threatened 
releases  from  the  facility.  The  complaint 
further  sought  the  reimbursement  of 
$596,486.34,  which  amount  was  incurred 
by  the  United  States  in  responding  to 
the  actual  or  threatened  releases. 

The  consent  decree  requires  the 
defendant  to  implement  the  remedy 
selected  by  the  Environmental 
Protection  Agency  as  set  forth  in  the 
Record  of  Decision,  dated  September  26, 
1986,  and  further  requires  defendant  to 
pay  past  costs  in  the  amount  of 
$596,486.34. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Commento  should  be 
addressed  to  the  Chief,  Environmental 
Enforcement  Sectioa  Land  and  Natural 
Resources  Division,  Department  of 
Justice.  P.O.  Box  7611,  Washington.  DC 
20044,  and  should  refer  to  United  States 
V.  Reichhold  Chemicals,  Inc.,  D.J.  Ref. 
90-ll-2-23a 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attomey,  Northern  District  of 
Florida.  100  N.  Palafox  Street  Rm.  307, 
Pensacola.  Florida,  32501,  and  at  the 
Region  IV  office  of  the  Environmental 
Protection  Agency.  345  Courtiand  Street 
NE.,  Atlanta,  Georgia  30365.  Copies  of 
the  proposed  consent  decree  may  be 
examined  at  the  Environmental 
Enforcement  Section.  Land  and  Natural 
Resources  Division.  Department  of 
Justice.  Room  1517.  Ninth  Street  and 
Pennsylvania  Avenue,  NW.. 
Washhigton.  DC.  A  copy  of  the 
proposed  consent  decree  may  be 
obtained  in  person  from  the  above 
address  or  by  mail  fi*om  the 
Environmental  fififorcement  Section, 
Land  and  Natural  Resouces  Division. 
Department  of  Justice.  P.O.  Box  7611, 
Washington,  DC  20044.  When  requesting 
a  copy,  please  refer  to  United  States  v. 
Reichhold  Chemicals,  Inc.,  D.J.  Ref.  90- 
11-2-238,  and  enclose  a  check  in  the 
amount  of  $4.80  (10  cents  per  page 
reproduction  cost)  payable  to  the 
Treasurer  of  the  United  States. 
Roger).  MaizuUa, 

Assistant  Attomey  General,  Land  and 
Natural  Resources  Division, 
(FR  Doc.  8&-12331  Piled  6-1-88;  8:45  am] 
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Lodging  of  Coneent  Deciee  Pmuent 
lo  compreneniive  cnveonniemM 
Reeponee.  CompeneeHon,  end  LleWBty 
Act,  Suean  Batee,  Inc 

In  accordance  with  Departmental 
policy,  28  CFR  sa7,  notice  is  hereby 


given  diat  on  May  19, 1988.  a  proposed 
Consent  Decree  in  United  States  v. 
Susan  Bates,  Inc.,  Civil  Actiou  Number 
H-66-119  AHN,  was  lodged  widi  die 
United  States  District  Court  for  the 
District  of  Connecticut  The  Complaint 
filed  by  the  United  States  alleged 
violations  of  the  Resource  Conservation 
and  Recovery  Act  of  1978,  as  amended. 
Defendent  Susan  Bates,  Inc.  owns  and 
qperates  a  knitting  needle  and  crochet 
hook  manufacturing  facility  in  Chester, 
Coimecticut  electroplating  processes  at 
the  facility  involve  the  generation  and 
disposal  of  hazardous  wastes. 
Defendant  violated  the  Resource 
Conservation  and  Recovery  Act  and  the 
regulations  passed  thereunder  by,  inter 
alia,  operating  without  a  final  permit  to 
treat  store  or  dispose  of  hazardous 
wastes,  failing  to  comply  with 
applicable  fiiiancial  responsibUity 
requirements,  failing  to  close  its  land 
disposal  units  in  accordance  with  an 
appropriate  closure  plan,  and  failing  to 
implement  a  comprehensive 
groundwater  monitoring  plan. 

The  Consent  Decree  provides  that  the 
defendant  shall  pay  a  dvil  penalty  of 
$197,287.00  and  shall  implement  a 
groundwater  assessment  plaiL 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  publication  of  this  notice 
comments  relating  to  the  proposed 
Consent  Decree.  Comments  should  be 
addressed  to  the  Assistant  Attomey 
General,  Land  and  Natural  Resources 
Division.  Department  of  Justice, 
Washington,  DC  20530,  and  should  refer 
to  United  States  v.  Susan  Bates,  Inc.  D.J. 
No.  90-7-1-330. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Office  of  the  United 
States  Attomey,  Room  250,  Federal 
Building,  450  Main  Street  Hartford, 
Connecticut  06103,  at  the  Region  I  office 
of  the  Environmental  Protection  Agency, 
Office  of  Regional  Counsel,  John  F. 
Kennedy  Federal  Building,  Boston. 
Massachusetts  02203,  and  at  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice,  Room  1515, 
Ninth  Street  and  FVsnnsylvania  Avenue, 
NW..  Washington,  DC  20530.  A  copy  of 
the  proposed  Consent  Decree  may  be 
obtained  in  person  or  by  mall  from  the 
Environmental  Enforcement  Section. 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice.  In  requesting 
a  copy,  please  refer  to  United  States  v. 
Susan  Bates,  Inc.,  D.J.  No.  90-7-1-330. 
and  include  a  check  for  $3.70  (10  cento 


AV<a.'ia.  Nai(te7  thiiM«fey.  niM^  4mm  /  Nottow 


per  pagB  icpradactton  chaise)  pay^le 
to  the  Uailad  Statsa  Tteaamj. 

«of  l-Miiiili. 

AMaiatoMAttenmy  General.  Laodtmd 

Natural  BaetmrcmDiwiMtoB. 

|FR  Dk.  a-tOZS  FOad  6-l-8ft  MS  Ml] 


NoIlM  PunuMil  to  Iht  NaOofMl 
Coopf  mw  nM^trrti  Act  of  19<4; 


Notice  is  hereiqr  given  that,  portoaiit 
to  section  e(a)  of  Ihe  National 
Coopafative  Reaeacck  Act  of  19M.  15 
U.&C  ^aUletaeq.  ("the  Act"). 
Intanattonal  Pvtaei*  in  Glaaa  Research 
("IPGR'')  has  filed  written  notifications 
simultaneousiy  with  the  Attorney 
General  and  the  Federal  Trade 
Comnisaian  disciosing  a  change  in  its 
memberridp.  Hie  aotmcations  were 
filed  for  dw  purpose  of  invoking  the 
Acf  s  provisions  limiting  the  recovery  of 
antitrust  plaintiCb  to  a^ual  damages 
under  specified  circumstances. 
Spedficaily.  ffGR  advised  that  one  of 
its  mambara,  Btockway  Research 
Incorpoaatad.  has  beoome  a  adioll]^ 
owned  subsidtaiy  ti  O-l  BroAway 
Glaaa,  lac  which  is  an  a£Bliate  of 
Oweaa-fllinois. 

On  March  12. 1986,  IPGR  filed  its 
original  notificati<m  pursuant  to  section 
6(a)  of  ite  Act  The  Department  of 
Justice  (the  'Department")  published  a 
notice  in  the  Federal  Ragistar  pursuant 
to  section  e(b)  of  the  Act  on  April  la 
1985. 50ra  UlTS.  On  November  18. 
1988.  IPGR  filed  an  additional  written 
notification.  The  Department  puUisfaed 
a  notice  in  response  to  this  additional 
noUficafion  on  Janaary  6, 1987. 52  FR 
468. 


lohnW. 

Deputy  Dinctor  of  OpetatioM,  Antitnmt 

Diwieiao. 

[FR  Doc.  as-USa  Piled  a-l-ak  MS  aa4 


Ad  Of 


1964; 


Notice  is  hereby  given  that  pursuant 
to  section  6(a)  of  Uie  National 
Cooperative  Reseenai  Act  of  1984. 15 
U.S.C  «0l,  et  aeq.  (die  "Act'l.  the 
Nattonal  Center  for  Manufacturing 
Sciences,  Inc  ("NCMS^  has  ffled 
addHional  written  ootffications 
'  widi  te  Attoney 


Geaerai  and  the  Fedaral  Trade 
Coowiaalan  on  April  IS.  1988  and  May 
5. 1998  caooBiniai  the  idanlitiea  of  the 
members  of  NCMS  and  die  nature  and 


objectivea  ol  NCMS.  The  additional 
written  notificatianB  ware  ffled  for  the 
purpose  of  extsnding  the  pratoetians  of 
Sectiai4of1fasActliBntingtbe  , 

recovwy  flf  aMtttniat  plaintlfli  to  actual 
damages  ander  spedfied  drcoBstmoes. 

The  NCMS  is  a  aaapioit  pidilic 
benefit  cnqwHitkm  uiganii  id  ander  dw 
laws  of  die  State  of  CaUforma.  its 
principal  place  of  bnsinaaa  is  at  900 
Violan  Way,  Am  Aibor,  Midiigan 
48108. 

On  February  20. 1967,  the  NCMS  filed 
its  original  notification  pursuant  to 
section  6(a)  of  the  Act.  in  response  to 
whi^  the  Departeent  of  Justice 
published  «  notice  hi  Ae  Federal 
Registar  pataoant  to  section  0(b)  of  die 
Act  on  Mvcfa  17, 1997. 82  FR  9S75. 

In  its  April  15, 1989  aotifioetion.  die 
NCMS  disdeeed  diet  H  has  further 
clarified  its  research  agenda  to  include 
the  areas  ofpwiductica  equipment 
design  analy^,  testing  end  control, 
mainrfactariug  data  and  foctory  oontool 
manufacturing  processes  and  materials, 
manufacturing  operations,  information 
and  technology  transfer  and  strategic 
issues. 

The  April  15, 1988  notification  also 
disclosed  ^t  ttie  foHo¥ring  parties  had 
become  members  of  the  NCMS: 
Airbom.  Incorporated 
Amphion.  Inc 
Aries  Technology.  Inc. 
American  Telephone  &  Telegraph  Co. 
Automation  InteOigeace,  Inc. 
The  Bodlnetkxporation 
The  Cincinnati  CSIbert  Machine  Tool 
Company 

Consilium.  Inc. 

Control  Technology,  Inc. 

The  Cross  Co. 

DeVlieg  Machine  Company 

Digital  Equipment  Corporation 

Erie  ftess  Systems  (an  EFCO  Company) 

Extrude  Hone  Corporation 

Pabreeka  ftoducts  Company 

Ford  Motor  Company 

Gearhart  Industries,  Ina 

General  Motors  Corporation 

Gilbert/Commonwealth,  Inc  of 
Michigan 

The  Gleason  Works 

Hardinge  Brothers,  Inc. 

Haworth,  btc. 

Hougen  Manufacturing  Company,  Inc. 

Hufcor,  Inc. 

SJS.  Huffman  Corp. 

Hufoo  Companies,  Inc. 

Intematianal  Cybernetics  Corporation 

Kasper  Machine  Co. 

Kayex  Spitfire,  a  unit  of  General  Signal 
Corporation 

Kinefac  Corporation 

Kingsbnty  Machine  Tool  Corp. 

IIF  n  mollis  I  lynsTnrrl  far 

The  MJ).  Larkin  Company 


Len  Industriaa,  Inc. 

Litton  hdaatrial  Afrtonafion  ^rstems, 

Inc 
Mnrafiex  CoiporatiOB 
Masco  Madiine,  Inc 
Master  Chemical  Corporation 
MattiaoB  Machine  Works 
Mayday  Msmiiacteriag  Co. 
Measoex  Aatpnwttnn  Systems,  Inc 
MedHadcai  Technology,  Incoiporated 
Medar,  inc 

Met-CoU  Systems  Corporation 
Microfab  Technologies,  Inc 
Modem  Eo^eeriag  Service  Company 
Moore  ^iwciid  Tool  Co.  Inc 
Murdock  Engincaring  Company 
The  National  Machinery  Cosnimany 
Newcor  Bay  Qty,  Divisian  of  Newoor, 

nc 
Paricer-MaJe^C  Inc 

PerceptKn.  Inc 

Plainfield  Tool  and  Eaginering.  Inc  (d/ 
b/a/  Plaintifled  Stamping-Illinois 
Incorporatai^ 

Radian  Corporation 

R  ft  B  Machine  Tool  Company 

Recognition  Equipment  Incorporated 

RF  Mowdiftica.  Inc 

Rockwell  International  Corporatien 

Sawv 

Sheffield  Machine  Tool  Company 

SpeedFam  Corporation  ' 

Sybase,  Inc 

The  Taft-Pieroe  Manufacturing 
Company 

Technology  Integration,  Inc 

Teledynebc 

Texas  Instmments  Incorporated 

Transform  Logic  Corporation 

TurchanEntatprises,  Inc 

United  Technologies  Corporation 

The  Vulcan  Tool  Coaqiany 

Walker  Magnetics  Group,  Inc 

The  Warner  ft  Swasey  Co. 

Weldon  Machine  Tool,  Inc 

Wndom  Systems,  Inc 

In  its  May  5. 1968  notification.  Uie 
NCMS  disclosed  diat  die  foUowing 
additional  parties  had  become  mcaobers: 

Advanced  Controb.  Inc 

Aircn^  Engkies  Engineering  Division. 

General  Electric  Company 
Raycon  Textron.  Inc 
Vahsys  Corporation. 

JahnW.Cfaric. 

Deputy  Director  of  Operatkms,  Antitmt 
Difiiion. 

[PR  Doc  88-12390  Filed  a-l-M;  MS  aa^ 
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N^AAdvloofy  Counefl  (NAC), 
Aatomuttco  Advlaoty  Coimwlttoo 
(AAO;  Maotins 

Aomcv:  National  Aeronautics  and 
Space  Administration. 

action:  Notice  of  meeting. 

summary:  In  accordance  with  the 
Federal  Advisory  Committee  Act  Pub. 
L  92-463.  as  amended,  the  National 
Aeronautics  and  Space  Administradon 
announces  a  fmthooming  meeting  of  the 
NASA  Advisory  CoundL  Aeronautics 
Advisory  Committee,  Ad  Hoc  Review 
Team  on  the  Next  Generation  Hghter 
(NGF). 

OATI  AND  TIMC  June  21. 1988, 9  a  jn.  to  5 
p.m..  and  June  22, 1988, 9  a  jn.  to  5  p  jn. 

*nDi«99:  National  Aeronautics  and 
Space  Administration.  Room  647, 
Federal  Office  Building  lOB. 
Washington.  DC  20546. 

TON  RINTHM INFONMATION  CONTACTS 
Mr.  Doug  Kirkpatrick,  Office  of 
Aeronautics  and  Space  Technology'. 
National  Aeronautics  and  Space 
Administration,  Washington,  DC  20546, 
202/453-2803. 


TARV  INTOIIMATIONi  The 

NAC  Aeronautics  Advisory  Committee 
(AAC)  was  established  to  inovide 
overalLgiddanoe  to  th^.  Office  of 
Aeropaiitics  and  Space  Tecltoology 
(OAST)  on  aeronautics  research  and 
technology  activities.  ^>ecial  ad  hoc 
review  teams  are  formed  to  address 
specific  topics,  the  Ad  Hoc  Review 
Team  on  ^e  Next  Generation  Fighter, 
chaired  by  Mr.  William  Webb,  is 
comprised  of  ten  members.  Tbe  meeting 
will  be  open  to  the  public  up  to  the 
seating  capacity  of  the  room 
(apiwoximately  25  persons  including  the 
team  members  and  other  participants). 
TYPE  OF  MEETING:  Open. 


June  21, 1968 

9  a.m.— Opening  Remarks. 
9:15  ajn.— <Seneral  Discussion. 

1  pjn^— Weapons  Briefing. 

2  p  jn.— NASA  Briefing. 

3  pjn.— General  Discussion. 
5  pan.— Adjourn. 

June  22, 1988 

9  a  jiL— General  Discussion. 
1  p  jn^— Goieial  Discusdkm. 


5  pjn.    Adjourn. 
May2S.lfle8. 
AanBcadlay, 

Advisory  Committee  Management  Offlcer, 
National  Aeronoutica  and  Space 
Adminietration. 

(PR  Doc  88-12322  Filed  6-1-88;  8:45  am] 
I  cose  7sis-»i-« 


MATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Expansion  Arts  Advlaory  Panol; 


Pursuant  to  section  10(a)(2)  of  the 
Federal  Adviscny  Committee  Act  (Pub. 
L  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Expansion 
Arts  Advisory  Panel  (Overview  Section) 
to  the  National  Council  on  the  Arts  wil 
be  held  on  June  17, 1988,  from  9:00  ajn. 
—  5:30  pjn.,  in  room  714  of  the  Nancy 
Hanks  Center,  1100  Pennsylvania 
Avenue,  NW.,  Washington.  DC  2050a 

This  meeting  will  be  open  to  the 
public  on  a  space  available  basis.  The 
topic  of  discussion  will  be  guidelines 
and  policy  issues. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituendes, 
National  Endowment  for  die  Arts,  1100 
Pennsylvania  Avenue,  NW., 
Wash^ton.  DC  20606, 202/682-5532. 
TTY  202/682-5496,  at  least  seven  (7) 
days  prior  to  die  meeting. 
.    Fuiihw  infonnation  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine.  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506,  or  call  (202)  682-5433. 
MaitiiaY.JoiMS, 

Council  Coordinator,  Council  and  Panel 
Operations,  National  Endowment  for  the  ArtB. 
[FR  Doc  88-12411  FUed  6-1-88;  8:45  am] 
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PartnarsMp  Advlsofy  Panal;  Msstlns 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463),  as  aaiended.  notice  is  hereto 
given  that  a  meeting  of  the  Office  for 
Partnership  Advisory  Panel  (Local 
Programs  Section )  to  the  National 
Coimdl  on  the  Arts  will  be  held  on  June 
18, 1988,  from^A)  aon.— 5:30  pjn.  and 
on  June  17. 1068,  from  9KX)  a  jxl^KX) 
pjn.,  in  room  M-07  of  the  Nancy  Hanks 
Center,  1100  Pennsylvania  Avenue, 
NW..  Washington.  DC  20506. 

A  portion  of  the  meeting  will  be  open 
to  the  public  on  June  16, 1988,  from  9:00 
a  jn. — ^12:00  noon,  for  a  guidelines  and 
pdicy  issues  discussion. 


The  remaining  sassions  of  diis 
meeting  on  June  18, 1988.  from  1:30 
pjn^— 5'.30  pjn.  and  on  June  17, 1008, 
nom  9:00  ajn.— 5A)  pjn.  are  for  the 
purpose  of  Panel  review,  disoission, 
evaluation,  and  reccmimendatian  on 
an>licati(His  forftaandal  assistanoe 
under  the  National  Foundation  on  die 
Arts  and  the  Humanities  Act  of  1065,  as 
amended,  induding  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  widi  tbs 
determination  of  die  Chairman 
published  in  the  Fodatal  Ragistar  of 
February  13, 198a  these  sessions  wiU  be 
dosed  to  the  public  pursuant  to 
subsections  (c)  (4),  (6)  and  (0)  (b)  of  552b 
of  Ude  5,  United  States  Code. 

If  you  need  spedal  accommodations 
due  to  a  disability,  please  contact  die 
Office  for  Spedal  Constituendes, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW., 
Washhigton.  DC  20506, 202/682-6532, 
TTY  202/682-5496,  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506,  or  call  202/682-^5433. 
Mardia  Y.  joass. 

Council  Coordinator,  Council  and  Panel 
Operations.  National  Endowment  for  the  AiU, 
[FR  Doc  88-12412  FUed  6-1-88;  8:4S  aai] 
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NUCLEAR  REGULATORY 
COMMISSION 

IDockatNa  60-820) 

QPU  Nudaar  Corp.  Draft  Supplsmant  3 
toltia  Programmallc  Envkonmantal 
Impact  Statamant  Ralatad  to  TMI-2 
Claanup;  Extanslon  of  Commant 


On  ^ril  27. 1088,  a  Notice  of 
Availability  of  Draft  Supplement  3  to  die 
Programmatic  Environmental  Impact 
Statement  on  the  TMI-2  Qeanup  was 
published  hi  die  Federal  Register  (53  FR 
15160).  The  Notice  stated  diet  comments 
onthe  Draft  Supplement  must  be 
received  before  June  15, 198a  Since 
several  interested  persons,  as  well  as 
the  Commission  Advisory  Panel  for  the 
Decontamination  of  Three  Mile  Island 
Unit  2,  have  requested  an  extension,  the 
NRC  is  hereby  extending  the  comment 
period  for  this  Draft  Supplement  until 
August  1, 198& 

Comments  should  be  foiwarded  to  Dr. 
Michael  T.  Masnik,  Project  Directorate 
1-4,  Office  of  Nudear  Reactor 


/  ¥Bi  My  fto.  IW  t  Thtt»<ky.  fme  2.  If  /  IMIcet 


/  VoL  SS.  No.  106^  /  Th«»dgy,  June  t  mi  /  HMom 


Regulation,  U^  Nodear  Reyilatanr 
CommiHiaa.  Wailiingtoii.  DC  20556. 

DalBd  at  HMfcvflb.  Man^nid  On  2Sth  day 
ofMajrUM. 

For  tiM  Nadsar  Regriatory  CoanuMiaa. 
lohn  F.  Stab, 

Director  PnieetDinctomtB  1-4,  Divaioa  of 
Rsoctor  PtoiBcti  I/n,  Ofjkx  ofNucwor 
RaadtrBegmkitiem. 
^  Doc.  fl»-U»a  Ned  6-1-ae;  ai4S  am] 


89^270,  and  S5-2C71 


for  nMVwig 

Tte  IMted  States  Nuclear  Regulalaty 
Caamimkm  (the  CoBBiaskm)  is 
considering  iswianre  of  arnendmenHs 
Faettty  Optiadog  Licenses  Nos.  DPR- 
38,  DFR-47,  and  DFK-SS  isaned  to  Oidse 
Power  Ceoipaajr  (Ike  liceasee),  for 
oporaliai  of  Ae  Oomee  Nedear 
Station.  Unite  1. 2,  and),  located  in 
Oooaae  Cmmtf,  South  Coolina. 

"ftn —d—te  awmld  revise  the 
TachaiBal  SpacificatkHiB  (TS)  of  the 
operattog  Ikaaaaa  to  qtdata  the 
LOCA—Uwitod  kfiaximnm  Allowable 
Linear  Heat  Sate,  (Figore  3.5.2-16)  to 
reflect  the  B&W  Owners  Graop  Topical 
Report  BAW-aoUP.  "Low  Pre-Preaaaie 
Ftel  Saad  Ropml"  BAW-2001P 
preseate  te  raauks  of  a  aeries  of 
analyses  concerning  low  pre-preasuia 
fuel  rods.  These  fuel  rods  are  the 
standard  MariE-B  desigH  to  v^ydi  the 
pre-pressnre  (fill  gas  pressure)  has  been 
reduced.  This  reduction  will  extend 
bumup  capabilities.  The  overall  bunnq) 
Umit  would  be  extended  by  4JX)0  MWD/ 
MTU.  LOCA  margins  were  improved 
enoi^  that  tfaa  two-foot  oore  alevatioa 
peak  powar  Unit  oaa  be  raised  from  Mi) 
to  14J  KW/fi  far  Oa  genadc  lownad 
loop  confignratiwi  plant  BAW-aooiP  la 
currently  under  stab  review. 

Changes  in  the  LOCA  margin  were 
evaluated  by  aaalyiiiig  the  most 
lasliiOive  LOCA  caae.  This  is  the  peak 
power  at  the  two4D0t  levd  of  con 
elevatiao  at  haginBing  of4ife  (BOC) 
coBditiana.  lUa  anaHrais  performed 
ganeticaHy  far  the  bwered-loop 
configuration  piante  has  reaoltod  in  an 
LHR  of  MjO  KW/ft  for  the  standard 
Mark-B  deaign.  When  redone  for  the 
reduced  pra-preseute  design,  fliia 
analyaia  verified  that  a  limit  of  14.S  KW/ 
ft  was  aduev^le.  Power  histories  uaad 
in  both  types  of  analysea  were  more 
realistic  [Ib.  leaa  conservative)  than 
those  used  previously  for  similar 
studtes.  lUs  analysis  has  been  reported 
to  remit  in  an  LHR  of  14J}  KW/ft  wi&  a 
peak  cladding  tamperatare  in 


confcmnance  with  the  t 
criteria  of  10  CFR  Part  50.46. 

The  design  change  of  some  pai 
reduction  in  the  fiiel  rod  pre-pressure 
wiU  result  in  a  reduction  to  the  internal 
pin  pressure  during  plant  operation.  A 
two-fold  a&ot  wiU  be  realised:  the 
reduced  internal  pin  preasure  will:  (1) 
Allow  for  longer  bumup  periods  (fuel 
cycies),  and  ^aalay  ivptupe  dsrteg  a 
LOCA.  A  praliaioafy  atvakatiaD 
indicated  that  4m  pin  preiiresaure 
reduction  would  delay  rupture  by  a  time 
increment  aqnal  to  a  riae  in  the  LHR  of 
0.5  KW/ft  There  are  direct  relationahipa 
between  the  LHR  (foel  stored  energy), 
the  internal  pin  prosaic,  the  c)ad<fing 
niptaie  time  and  Ika  cladding 
tempesatara  taaponaa.  An  increase  in 
the  Utt  wiM  shorten  te  tiase  to  rapture, 
tfasnriqr  Inrraasiag  the  peak  dad Ang 
temperatera.  A  deoreaae  in  internal  pin 
praaaaiB  leaglhens  ttie  time  to  rapture, 
effedh*  daorenafeag  the  pedc  dadding 
temperatera.  Theiefore,  the  reduced  pin 
preaaan  daal(pi  shodd  aUow  for  an 
increase  in  tfw  LHR  wdiile  maintaiaing 
acoqitaMa  Hadding  tenpatatBre  readts. 
The  LOCA  ana^rda,  Ifaeraiare,  utilized  a 
LHR  of  14.5  KW/ft  as  canfwed  to  the 
14i)  KW/ft  CHireat  generic  LOCA  limit 
at  the  two-foot  core  devatioa.  This 
andysis  is  described  in  the  Topicd 
R^ort 

The  proposed  revisions  are  in 
accotdaaoe  with  the  Uoenaee's 
application  dated  January  22, 1968.  The 
licensee  states  that  this  application 
supplemento  the  June  1. 1987  sabmittaL 
However.  Uie  staff  condders  ^  two 
applications  to  dad  with  trnpunlto  issues 
and  Is  reviewing  fteis.  separately.  Ihe 
June  1. 1987  latter  proposed  to  update 
Figure  3  JX-lfi  to  reflect  NUR£G-063a 
"Cladding  Swelling  and  Rupture  Models 
for  LOCA  Analysis"  and  BAW-191SP, 
"Bounding  Auaiyticd  Assessment  of 
NUREG-O0SO  Models  of  LOCA  KW/ft 
Limite  Wift  Use  of  FLECSBT." 

By  Jdy  1, 1988,  the  licensee  may  file  a 
request  for  a  neanng  witn  respect  to 
issuance  of  ^  aaaandnente  to  the 
subject  faciliw  operatiflg  licenses  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wlahes  to  paitiiipate  as  a  party  in  the 
proceeding  nnst  nle  a  written  request 
for  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and 
petitions  for  leave  to  intervene  shall  be 
filed  in  aooardance  with  the 
Comnisdon's  "Rdes  of  Practice  for 
Dooaestic  Uoeasing  Ptooeedings"  in  10 
CFR  I>art  2.  tf  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  abova  date,  the  Coansission  or  an 
Ataadc  Safety  and  Uoenaing  Board, 
desipmtad  by  the  Crawiiaaiao  or  by  the 
Chairman  of  the  Atomic  Safe^  and 


Licensing  Baarf  Panel  wifl  rale  on  the 
request  and/or  paSHoB,  and  (ha 
Secretary  or  die  designated  Atomic 
Safety  and  Licensing  Board  will  issoe  a 
notice  of  hearing  or  an  appropriate 
order. 

As  reqdred  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particdarity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  prooaedtng  The  petition 
shodd  specifically  explain  the  reasons 
why  intervantton  sbodd  be  pemutted 
with  paitiodar  fsisrance  to  the 
following  {aetors:  (1)  the  nature  of  ttw 
petitimer'a  ri^  under  the  Act  to  be 
made  a  party  to  the  prooeading:  (2)  the 
natare  md  axtent  of  the  petitioner's 
property,  ii»«»»»*'t»l  or  other  inlraest  in 
the  proceeding;  and  (^  the  poadble 
effect  of  any  order  idiich  may  be 
entered  in  tiie  proceeding  on  the 
petitioner's  interest  The  petition  should 
also  identify  the  specific  aspect(s]  of  the 
subjed  aaatterof  die  proceeding  as  to 
which  petttlonar  widies  to  intervene. 
Any  person  who  has  ffled  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  asay  amend  the 
petition  without  teqoastiog  leave  of  the 
Board  up  to  Maen  (IS)  days  prior  to  the 
first  preheaiiag  oonfeiance  scheduled  in 
the  proceeding,  but  such  an  aoiended 
petition  must  satisfy  the  spedfidty 
requiremente  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheddeid  in  the  proceeding,  a  petitioner 
shaU  file  a  supdwnent  to  thie  petition  to 
intervene  which  most  indnde  a  list  of 
the  oontentioBS  wUch  are  soo^it  to  be 
litigated  hi  the  antler,  and  the  bases  for 
each  contentioB  sd  fccui  wim 
reasonable  specffidty.  Contentions  shaD 
be  Itadtad  to  asatteis  withfai  the  scope  of 
the  amendment  mdar  oondderation.  A 
petitioner  who  folk  to  file  such  a 
supplement  whdh  satisfies  ttiese 
requiremente  with  respect  to  at  least  one 
contentian  wii  not  be  pern  titled  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitetions  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
partidpate  fdly  in  the  conduct  of  the   . 
hearing,  indudfog  tiie  opportunity  to 
present  evidenoe  and  croes-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  shall  be  filed  with 
the  Secretary  of  tiie  Commisdon,  Udted 
States  Nuclear  Regulatory  Commisdon, 
Washington,  DC  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  PnUic 
Document  Raoai,  1717  H  Straat  NW.. 


WashlBgtan.  DC  hy  tiie  above  date. 
Where  peQUuns  are  nled  ouiiQg  me  test 
ten  (MJ  days  fw  *e  notioe  period,  it  is 
reqdred  that  uie  pennoner  or 
representative  for  the  petitioner 
promptly  so  inform  the  Cumiulsdon  by  a 
toll-bee  telephone  cafi  to  Western  Udt 
at  1-800-325-8000  pn  %&soori  1-800- 
342-67019.  The  Western  Umon  operator 
should  he  ^Mn  Datagram  Identification 
number  3737  and  the  foBowing  message 
addressed  to  Oadd  B.  Mat&ews, 
Director,  Project  Oifsdorate  II-3 
(petitiaBar's  name  and  telephone 
number):  ^tete  Petition  was  raailad|; 
(plad  aame):  and  (publicatian  date  and 
page  nmbar  «f  the  Fadasd  Ragiater 
notioe^.  A  oopy  of  the  petition  ahodd 
also  be  sent  to  the  Office  of  tiie  Genatd 
Counsd.  D.8.  Nadaar  Regdatory 
ConndBdan.  WnaUngtoo.  DC  20665. 
and  to  J.  Midiad  MoGany  m.  Biahcq). 
Uabennn,  Code  nnceM  and  Reyndda. 
12001^  Street  NW.  Washington.  DC 
20036. 

Nontime^  filii^  of  petitions  for  leave 
to  intervene,  amimdftd  petitions. 
mirplmaTrr*"'  petitions  and/or  requeste 
for  hearing  will  not  be  sitertained 
absent  a  detenmnwtioa  by  the 
Commisdon,  the  predding  officer  of  the 
pteaidof  Atomic  Safety  and  Lioensiag 
Board,  that  the  petition  and/or  reqneat 
shodd  he  panted  based  upon  a 
bdandB«  of  the  factors  specified  in  10 
CFR  r7l4(a)tlKlJ<v)  and  2.714(d). 

If  a  requed  for  hearing  is  received,  the 
Commisdon's  staff  may  issxie  the 
amendment  after  it  completes  ite 
teclmicd  revifew  and  prior  to  the 
completion  of  aAy^ieqdred  hearing  if  it 
pd}li8hes  a  fother  notice  for  public 
rannmBiit  of  ate  proposed  fiodJAg  of  no 
significant  haaotds  conddaration  in 
accordance  wt&  10  CFR  50.91  and  S0i)2. 

For  furtiier  details  with  respect  to  ftis 
action,  see  the  application  for 
amendment  dated  January  22. 1968, 
w^cfa  is  availalde  for  public  inspection 
at  the  Commisdon's  PdiLc  Documient 
Room,  1717  H  Street  NW.,  Washington. 
DC  and  at  die  Oconee  County  Library. 
501  West  South  Broad  Street.  Walhalla. 
South  Caralina  28691. 

Dated  at  Itodcvffle,  Maryland.  tMs  2Slli  day 
of  May  19BB. 
For  the  Nuclear  Regdatoiy  Commiuion. 

HvM  D.  Maltewa. 

Director.  Project  Directorate  HS  Djyiaion  of 
Reactor  Projects— I /II 
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Florida  ffowarnnd  UgM  Co,  (T4«tey 


of  Atomic  Safety  and  UcMdng  Appnd 
Board 

Notice  is  hereby  ^ven  diat  in 
accordance  with  the  anlhority  conferred 
by  10  CFR  2.787(aJ.  the  Chairman  of  the 
Atomic  Safdy  and  Licensing  Appeal 
Panel  has  assigned  the  following  panel 
members  to  serve  as  the  Atomic  Safety 
and  Licendng  Apped  Board  for  diis 
spent  foel  pod  expandon  proceedUng: 

Alan  S.  Bosendwl  Chairman 

Ch(idiaeN.Kahl 

Howard  A.  Wilbar 
C  Jean  Shoemaker. 
Secmatri'tlieAfpemlBoatd. 

Dated:  May  26,  ISOB. 

[FR  Doc  88-123S7  niad  fr-l-aa:  a:4t  am] 
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Kansas  Gaa  and  Elactric  Co.  at  aL; 
Consklsratnw  at  laanawca  of 


Ucanaa  and  Vropoaad  No 


and  Opportmniy  far  Haarinj 

The  U.S.  Nuclear  Rapilatory 
Coausiaaian  (the  Comraiadon)  is 
considering  issuance  of  an  amendment 
to  Fadlily  Operatii^  License  No.  NFF- 
42.  issued  to  Kansas  Gas  and  Electric 
Company,  Kaanaa  City  Power  ft  Light 
CoBvany  and  Kansas  Electric  Power 
Cooperative,  inc.  (the  tioeBsees).  for 
opemtwB  of  the  Wdf  Qnak  Generating 
Station.  Udt  N&  1  located  in  Coffey 
CouBtf ,  Kanaas. 

Tie  amudmeDt  would  reviae 
Tedhnicd  Spedficatians  SSS  and  &6.1.1 
to  allow  atorage  of  lad  asaembUes  of  up 
to  4j5  weight  percent  U-23S  wiiich  is  an 
increaae  6iini  the  coirent  limit  of  3.S 
weight  percent  U-ZSS.  Techninal 
Specification  Sj6.1.1  is  also  being  revised 
to  r^ect  the  acted  spent  fuel  pool 
8toR«e  rack  nocrind  cell  pitah  of  9.236 
indiea.  In  addition,  the  Acceptable/ 
Unacceptable  legtons  of  Figure  5.6-1 
and  Figure  3.0-1  are  being  changed  on 
the  Bumup  versus  Bnriduneiit  graphs  to 
refled  die  h^hor  poadble  enrichments. 

The  amend^nent  wodd  be  in  response 
to  the  licensees'  Februcuy  28, 1988 
submittd  and  is  needed  before  the 
licensees  wodd  be  aUowed  to  store  the 
4.5  weigfat  percent  IJ-Z35  fud  in  die 
Wolf  Creek  spent  foel  storage  pool.  Due 
to  a  misanderstanifing  on  the  part  of  the 
NRC  staff  reganhng  the  tjoenaees' 
earliest  date  for  receipt  of  fad  on  dte. 


insirfScfent  time  now  extete  for  the 
CommiaBfaHCa  naad  aoday  nottoa^lhe 
delay  that  wndM  seaak  from  tesolng  (he 
30-day  nottoe  wodd  caaae  the  feenseea 
to  store  die  4.S  weij^t  percent  U-28S 
fuel  in  the  new  fed  aKmge  focdity  an 
an  interim  baate  «M  the  30-dey  notice 
period  expires  and  Aee  move  the  fad 
assem)!^es  to  the  spent  fod  pool  for 
transfer  to  die  fad  transfer  system  far 
underwater  tranrfer  to  die  lefuding  pod 
in  die  reactor  baBdiwg.  Tne  interim 
storage  of  the  new  fod  assemblies  in  the 
new  fod  starage  latmity  pending  flie 
expiration  of  the  SO-day  notice  wodd 
resdt  in  a  series  of  unnecessary  and 
duplicative  fad  imivemente  that  do  not 
increase  die  safety  of  die  piocess  and 
may  expose  die  fuel  assemblies  to  the 
possibffity  of  medndcd  damage  due  to 
the  extra  transfer  movemente. 

Before  issuance  of  the  proposed 
license  amendment  the  Commisdim 
will  have  made  fin^qgs  required  Iqr  die 
Atomic  Eneigy  Ad  of  1954,  as  amended 
(die  Act)  and  the  Commission's 
regdations. 

The  Commission  has  made  a  proposed 
determination  diat  the  amendment 
request  involves  no  significant  hazards 
condderationa.  Under  the  Commisdon's 
regulations  in  10  CFR50L92,  this  means 
that  operation  of  fte  fadUly  in 
accordance  mth  the  proposed 
amendment  wodd  not  (1)  invdve  a 
c^ifinant  increase  in  the  probability  or 
consequences  al  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accided  fram 
any  acddad  previoudy  evduated;  or  (3) 
involve  a  tygniRnant  reductioo  in  a 
maigin  of  safety. 

In  accordaaoe  with  die  requireaunte 
of  10  CFR  50JI2,  die  licensee  has 
submitted  die  foUowiog  no  significant 
hasards  detendnatioo: 

(1)  This  propoaed  aoiendnient  does 
not  involve  a  sigiiificant  increase  to  the 
probabflity  or  conaeqaenoes  d  an 
acdded  previoasly  evduated.  An 
increase  to  a  maximum  enrichment  d 
4.5  weight  percent  for  the  spent  fod  and 
new  fuel  storage  pools  does  not  involve 
a  significant  increase  in  the  probability 
or  consequence  d  an  acddent  or  other 
adverse  coaditians  over  previous 
evduations.  Hie  smaO  increase  mfnd 
enridmient  hat  ody  a  very  idnimal 
effect  on  the  fod  handling  acddente 
described  in  the  Updated  Safety 
Andysis  Report.  Because  d  the 
conservative  teduuques  and 
assumptions  used  to  evaluate  the 
maximura  possible  neutnm 
mdtidication  fector,  there  is  more  than 
reasonaUe  assurance  that  no  significant 
hazards  condderationa  are  invdved  in 
storing  fod  aasamhlies  atvp  to  and 
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inchidios  4^  wateht  iieroeBt  in  the  f«el 
•toraflB  racks  nnov  both  nonnal  and 
postiilated  acddant  coodMons. 

Far  example,  ignadng  the  2.000  ppm 
sotable  boron  in  the  qwnt  foel  pool 
calculationa  results  in  conservative 
values  of  the  nniltipUcati<Hi  factor. 
Storing  fresh  fuel  inRe^on  1 
configuration  at  an  enridunent  of  43 
weight  percent  would  result  in  a 
maximum  multiplication  factor  of  09472 
including  all  uncertainties.  Adherence  to 
the  curves  generated  for  Figure  3.9-1  in 
the  new  Technical  %>ecifications  would 
assure  fuel  storage  in  Region  2  to  be  at 
or  below  the  limit  of  0.9150 
multiplication  factor  (including 
uncertainties  and  additional  margins). 

In  the  extreme  case  of  loading  Region 
2  with  fresh  4.5  weight  percentfriel  for 
exan4>le.  and  taking  credit  for  2J0O0  ppm 
soluble  boron  results  in  a  mairimiim 
multiplication  factor  otOJHOfi.  In  all 
cases,  the  values  of  multiplication  factor 
are  below  the  required  limit  of  0.95. 

The  spent  fuel  pool  storage  rack 
nominal  cell  pitch  is  being  revised  to 
reflect  actual  dimensions  as  shown  on 
design  drawings.  The  analysis  provided 
was  performed  using  a  value  of  9.235 
inches  for  nominal  cell  pitch. 

(2)  This  proposed  amendment  does 
not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated.  An 
increase  to  a  mayimnpn  enrichment  level 
of  4.5  weight  percent  does  not  create  the 
possibility  of  a  new  or  diffnent  kind  of 
accident  nor  condition  from  previous 
evaluations.  An  increase  in  6ie 
enrichment  level  to  4.5  weight  percent 
bom  3.5  weight  percent  involved 
extending  the  previous  evaluations  to 
cover  more  realistic  situations.  The 
same  calculational  tedmiques  and 
computer  codes  wera  used.  Hie 
proposed  amendment  does  not  alter  the 
coDdSguration  of  the  plant  or  the  way  in 
which  it  is  operated. 

(3)  This  propcwed  amendment  does 
not  involve  a  significant  reduction  in  a 
margin  to  safety.  An  increase  in  the 
maximiim  enridmient  to  4.5  weight 
percent  does  not  involve  a  signmcant 
reduction  in  a  margin  of  safety.  As 
discussed  above,  in  all  cases  the 
multiplicati(m  facton  for  wont  case 
approximations  fall  conriderably  below 
the  regulatory  limit  and  do  not  represent 
significant  reductions  in  a  margin  of 
safety. 

Based  on  the  previous  discussion,  die 
licensee  concluded  that  the  proposed 
amendment  request  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  nor  create  the  possibility  of  a 
new  or  diffarent  kind  of  acchlent  from 
any  accident  previously  evaluated:  mv 


involve  a  ajgntficant  radnclkai  la  the 
required  mugin  of  safety.  AeNRC  staff 
has  reviewed  4ie  Boensee's  no 
significant  hazards  OHisiderations 
determination  and  agrees  with  the 
licensee's  analjrsis. 

Accordingly,  die  Coaamisaion 
IHoposes  to  determine  that  this  diange 
does  not  involve  d^niflcant  hazards 
consideraticms. 

This  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  15  days  after  the  date  of 
publication  of  ttds  notice  will  be 
considered  in  making  any  final 
determination.  The  Commission  will  not 
normally  make  a  final  determination 
unless  it  receives  a  request  for  a 
hearing. 

Written  comments  may  be  submitied 
by  mail  to  the  Rules  and  Procedures 
^anch.  Division  of  Rules  and  Records, 
Office  of  Administration  and  Resources 
Management.  U.S.  Nuclear  R^ulatory 
Commission,  Washington.  DC  20555, 
and  should  cite  the  publication  date  and 
page  number  of  the  Federal  Register 
notice. 

Written  comments  may  also  be 
delivered  to  Room  4000,  Mar^and 
Nati<»al  Bank  Building.  7735  Old 
Georgetown  Road,  Bethesda,  Ntaryland 
from  B:15  a.m.  to  5KX)  p.m.  Copies  of 
written  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room.  in7  H  Street  NW.,  Washington. 
DC  The  filing  of  requests  for  hearing 
and  petitions  for  leave  to  intervene  is 
discussed  below. 

By  June  10, 1068,  the  Ucenaee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
and  any  person  w^oee  interest  may  bv  -  - 
affected  by  this  proceeding  and  who 
wishes  to  partidpate  as  a  party  in  the 
proceedhig  must  file  a  written  request 
for  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and 
petitions  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rule  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  If  a  request  for  a  bearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chaiiraan  of  the  Atomic  Safety  and 
Licensing  Board  Panel  will  rule  <m  the 
request  and/m  petition:  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  apppropriate 
order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
fortti  with  particularity  the  interest  of 


tfw  petttepar  to  Ihe  pncewiii^  aiui 
hew  tfiat  totanat  nair  ba  attMtad^  the 
rasulta  (rf  ttM  proceeaiBf.  Hm  petition 
should  spedfically  egcplain  Ae  reasons 
why  totorvcntion  ahould  be  permitted 
Witt  partinalar  reference  to  the 
followlag  factota:  (1)  The  natnra  of  the 
petitioner's  rigM  under  die  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  die  petiticmer's 
property,  flnandal,  or  other  interest  in 
the  prooeecBng;  and  (3)  die  possible 
effect  of  any  order  ti^di  may  be 
ent««d  in  die  proceeding  on  die 
petitioner's  interest  The  petition  should 
also  identify  the  spedflc  aspect(s)  of  the 
subfect  matter  of  die  proceeding  as  to 
which  petitimer  wishes  to  intervene. 
Any  pnson  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  sdieduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  spedfidty 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
die  firat  prehearing  conference 
sdieduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene,  wMch  must  indude  a  list  of 
the  contentions  that  are  sought  to  be 
litigated  in  the  matter,  and  die  bases  for 
each  contention  set  forth  writh 
reas<mable  spedfidfy.  Contentions  shall 
be  limited  to  mattera  within  &e  scope  of 
the  amendment  under  considraation.  A 
petitioner  who  fails  to  file  sudi  a 
supplement  which  aatisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to .  .  < 
partidpate  as  a  party. 
-  Those  permitted  to  intervene  become 
parties  to'this  proceeding,  subject  to  any 
limitetions  in  the  order  granting  leave  to 
intervene,  and  have  the  opportonify  to 
partidpate  fiilly  in  die  condud  of  the 
hearing,  indudttng  opportunify  to  present 
evidence  and  cross-examine  witnesses. 

If  the  amendment  is  issued  before  the 
expiration  of  30-days,  the  Commission 
will  make  a  final  detennination  on  the 
issue  of  no  significant  hazards 
considerations.  If  a  hearing  is  requested, 
the  final  determination  will  serve  to 
dedde  when  the  bearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  considerations,  the 
Commission  may  issue  the  amendment 
and  make  it  effective,  notwithstanding 
the  request  for  a  hearing.  Any  hearing 
held  would  take  place  after  issuance  of 
the  amendment 

If  the  final  determination  is  that  the 
amendment  request  involves  significant 
hazards  considerations,  any  hearing 


V^Wl  it^ito^  toe  /t^unday.  |—«  2.  MM  /  HtJlam 


heM  werid  take  plaae  before  the 
issuance  of  anf  ammaSmmt 

Nomattf.  the  GooBiiasion  will  not 
issue  the  aaieudiueut  until  (he 

I  of  te  Ifr^ay  notice  period. 


However,  should  drBumstoBoea  ohange 
during  dw  notfoe  period,  anch  that 
failure  to  ad  in  a  timely  way  would 
result  for  exaap\e,  in  derating  or 
shutdown  of  the  fadlify,  the 
Comndaaion  any  iasue  the  lioeose 
amendment  befora  the  ejqiiration  of  the 
15-day  notice  period,  provided  that  its 
final  detenainaftiaa  is  that  the 
amendmant  involves  no  significant 
hazards  cooaiderations.  The  final 
determination  will  canrider  all  public 
and  State  r"miwnt«  leodved.  Should 
the  ConDnisakm  take  this  action,  it  wOl 
publish  a  notice  of  issuance.  Tlie 
Commission  e]q>ect8  that  the  need  to 
talce  this  action  will  occur  very 
infrequentfy. 
A  request  for  a  hearing  or  petition  for 

leave  to  Intervene  must  be  ffled  wiA  <he 
Secretary  of  the  Commission.  U.S. 
Nadear  Regdatory  Gomndssion. 
WarttegtOB,  DC  2DS55,  Attention: 
Dodceting  and  Servtoe  Branch,  ornay 
be  delivered  to  Hie  GamodsnaB's  AMic 
Docament  Room.  171TH  Street  NW.^ 
Washii^liBn.  DC  by  te  above  date. 
Whsre  petttioM  an  filed  dnitog  the  last 

ten  (10)  daya  ofliiB  notice  pedod.  it  is 
reqaeated  that  the  petitioner  pranptly  ao 
infemlfae  Goanniaaiao  by  a  tott-fine 
tele^Hme  call  to  Western  Unioa  at  t- 
(800)  32&-iOOO  (in  iyfiasouri  H800)  842- 
670a|.  The  Weatetn  UhioB  opoator 
should  be  given  Datagram  Identification 
NiHiber  87S7  and  the  foUowiag  measage 
addressed  to  Habat  N.  Beikow: 
petitioner's  name  and  telephone 
numben  date  petition  was  mdled:  plant 
name;  and  publication  date  and  page 
number  of  this  Fateal  Re^rtar  notice. 
A  copy  of  the  petition  should  abo  be 
sent  to  the  Office  of  the  General 
CounaeL  U&.  Nuclear  Regulatory 
Comaiiaaion.  Waahington.  DC  20SB&. 
and  to  lay  Silberg.  Esq.,  Shaw,  Pittman. 
Potte  aadltowbridge,  2300  N  Street 
NW.,  Washington,  DC.  20037. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  heraiqg  adll  not  be  entertained 
absent  a  detenaination  by  die 
Commission,  the  presiding  officer  or  die 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  reqaest 
shorid  be  panted  baaed  upon  a 
balandng  of  &e  foctors  specfiad  to  10 
CFR  2.714(aKlW)-(v)  and  2.714(d9. 

For  fiuAar  details  widi  leapect  to  tUs 
acttoa,  aae  tiw  applicatiaB  far 


Room.  tn7  H  Straat  NW..  Washington. 
DC  20555,  and  a«  te  Laoal  Mhbc 
rHHiuaiBWl  ftwiw.  Hii*!***  &<■>* 
Univetaily.  WilfiaM  AlkB  Widte 
Library.  1180  Goaaaetdal  Street 
Emporia,  Kansas  «8n  and  Washburn 
University  School  af  Law  Ubraiy. 
Topeka.  Kansas. 

Dated  at  Rodcrffle,  Maryland,  ftm  25A  day 
ofMay.l98& 

For  the  Nedear  Reguletmy  Conniiaaioa. 
PirfW.Ot3aaBar. 

Project  Mamjger.  Project  DirecUmrte-IV, 
Divieiom  tffteactarPmjecta-IU,  IV,  Vand 
Specmi  PnJoctB  Office  of  Mf  diear  Reaator 
ReguMim. 

(PR  Doc  «»-tZ8S6  Ffled  a-l-aa:  845  MB] 
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(Docket  Noa.  9»-t75  and  S8-St81 

Padflc  Qm  and  Etodric  Co; 
ConaidarMton  <l  towianra  of 
AnMndmanto  to  ffteMly  Oparattof 
UoauaaaMd  frapoaad  Na  Signiflcam 
Haarta  Ceiiaklai  aMan  natamdnaHon 
and  OpportunHy  lor  Haartng 

Hw  US.  Ktedear  ReguUtoiy 
Commission  (the  Goanussion)  is 
consideitog  Isaaance  of  amendments  to 
Facility  Operatis«  Ltoense  Nos.  DFR-80 
and  Dm-tt.  iasMd  to  dw  Padfic  Gas 
and  BleCbic  ConiMny  (PG8E  or  die 
licensee]  for  opentton  of  the  DiaUo 
Canyon  Nudear  IViwer  Plant  (DCFP) 
Units  1  and  2  facatod  to  San  Lais  Obispo 

Goonty,  Galtfomia. 

Ilie  anandBento  wonld  revise  the 
tednicd  apedfioBlian  (TS)  relating  to 
section  AjO,  Adniinistralive  Contvola,  by 
removing  te  orgairizatioo  charts  and 
changing  te  tMes  of  certain 
iiiiBiiipnant  twitwvf*  t^  proposed 
amendmoits  were  requested  by  the 
licensee's  tetter  of  May  20, 1888. 

Prier  to  issuance  of  dn  pnqwaed 
license  amendments,  the  Gomnnasion 
will  have  aude  fi'^iwy  required  by  the 
Atomic  finecgy  Act  of  1964.  as  amended 
(die  Act|  and  the  Gaminiaeion's 
regaiations. 

The  Gomausaion  has  made  a  proposed 
determination  that  the  request  for 
amendmente  tovolves  no  significant 
hazards  conaideration.  Under  the 
CoDHniasiaa's  regulations  in  10  CPR 
50.92,  this  means  diet  operation  of  the 
facilities  in  accordance  widi  the 
prcfioaed  amendmente  would  not  (1) 
involve  a  aignifinant  increase  in  the 
probabitity  or  consequences  of  an 
accident  previoaaly  evaluated:  or  (2) 
create  fte  possitrihfy  of  a  new  or 
diffseent  ktod  of  acddant  from  any 
acddent  previoasfy  evalnated:  or  (3) 
involve  a  aignifiraat  redaction  to  a 
maqto  of  aaiety.  Umae  tfaiee  criteria  are 
discussed  to  detail  below. 


(1)  The  NRC  staff  prapoaes  to 
detennine  that  the  paapoaed 
aaiendmento  do  not  involve  a  siyiifinant 
increase  to  ih»  probainiity  tX 
consequences  oif  an  aoditent  prevtoaaly 
evaluated  beoauae  tftle  ch^y  and 
removal  of  the  organization  dials  from 
the  technical  apecffications  are 
administrative  to  nature  and  do  not 
affe^  plant  operations  or  the  number  of 
membem,  ooapoaitian.  or  function  of  die 
Plant  Staff  Review  Conunittee.  As  to  the 
past  (he  NRC  will  oonlinBe  to  be 
inforsaed  of  oiganizational  changes 
through  other  required  controls.  10  CFR 
50.34(l^6)(i)  reqairaa  that  dw 
applicant's  organiiational  structure  be 
included  in  the  Final  Safety  Analysis 
Report  (FSAR). 

Chapter  13  of  die  DCPP  FSAR  Update 
providea  a  deacriptiao  of  the 
oiganizatiop  and  detaited  organization 
charts.  Tlie  ocganization  charts  to  dw 
FSAR  Update  are  aMre  detailed  dian 
those  presently  to  the  technical 
specificatiaas.  As  required  by  10  CFR 
50.71(e),  the  licenaee  subniiU  annual 
revisions  to  the  FSAR  Update. 

(2)  Tlw  NRC  staff  proposes  to 
detemine  diet  the  propooed 
amendmente  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  atxadent  previously 
evaluated  because  then  is  no  physical 
altenaatioo  to  any  plant  system,  nor  is 
there  a  change  to  the  method  in  which 
any  safety  related  system  performs  ite 
function.  The  proposed  changes  are 
administrative  to  nature  and,  therefore, 
do  not  create  die  poaatoiUty  of  a  new  or 
different  kind  of  accident  bom  any 
accident  previoudy  evaluated. 

(3)  tht  NRC  steff  proposes  to 
detennine  that  because  the  propoeed 
revision  is  adasiniatrative  in  nature,  it 
therefore  will  not  reduce  any  mai^  of 
safety. 

The  Commission  is  seeking  puUic 
commente  on  thtt  proposed 
determination.  Any  conunents  reodvad 
withto  SOdays  after  the  date  of 
publication  of  this  notice  will  be 
considered  to  making  any  final 
determination.  The  Comniission  will  not 
normally  make  a  final  determination 
unless  it  receives  a  request  for  a 
hearing. 

Gonunents  ahouki  be  addressed  to  the 
Rules  and  Procedures  Branch,  Office  of 
Administration  and  Resources 
Management  U.&  Nudear  Regulatory 
Commission.  Washington.  DC  205S5. 
and  should  dte  the  publicatian  date  and 
page  number  of  dus  Federal  Ragistar 
notice.  Written  commente  may  also  be 
deUvered  to  Room  4900.  Maryland 
Natkmal  Bank  Buildup  7735  Old 
Geoigetomi  Road.  Bethesda.  Maryland 
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from  8n5  ajn.  to  5A)  pun.  Copies  of 
written  comments  may  be  examined  at 
the  NRC  PabUc  Document  Room.  1717  H 
Street  NW^  Washington.  DC  TIm  filing 
of  requests  for  hearing  and  petiti<ms  for 
leave  to  intervene  is  discussed  below. 

By  July  1, 1988.  the  licensee  may  file  a 
request  for  a  bearing  with  respect  to 
issuance  of  the  amendments  to  the 
subject  facility  operating  licenses  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  viho 
wishes  to  partic^te  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  hearing  or  petition  for  leave  to 
intervene.  Requests  for  hearing  and 
petitions  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for  f 
Domestic  Licensing  Proceedings'*  in  lb 
CFR  Part  2.  If  a  request  for  a  hearing  «r 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensiag  Board, 
designated  by  the  Commission  or  by  Ae 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  nJe  on  the 
request  and/w  petition  and  the 
Secretary  or  die  designated  Atomic 
SafiBty  and  Licensing  Board  will  issue  a 
nodce  of  hearing  or  an  appropriate 
order. 

As  required  l^  10  CFR  2.714,  a 
petition  for  leave  to  tetervene  shall  set 
forth  with  particularity  die  interest  of 
die  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  die  proceeding.  The  petition 
should  spedficaUy  explain  the  reasims 
why  intervention  should  be  permitted 
widi  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petiti<mer's  right  under  the  Act  to  be 
made  a  party  to  the  jvoceeding:  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding:  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  die  proceeding  on  the 
petitioner's  interest  The  petition  should 
cdso  identify  the  specific  a8pect(8]  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prdiearing  conference  sdieduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  spedfidfy 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  i»oceeding,  a  petitioner 
shaU  file  a  soi^lement  to  the  petition  to 
intervoie  which  must  include  a  list  of 
die  contentions  which  are  sou^t  to  be 


Utigatod  in  the  matter,  and  the  bases  for 
each  oontaation  set  forth  with 
recwmable  specificity.  Contentions  shaU 
be  limited  to  matters  wlAln  die  scope  of 
the  amendments  under  ooosideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  wdiich  satisfies  diese 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  die  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunify  to 
participate  fully  in  the  conduct  of  die 
hearing,  inchidtng  the  opportunify  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  fiboal 
determination  on  the  issue  of  no 
significant  hazards  considnation.  Hie 
final  determination  will  serve  to  dedde 
when  the  hearing  is  held. 

If  the  final  determination  is  that  die 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendments 
and  make  them  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  alter  issuance  of  the  amendments. 

Normally,  the  Commission  wiU  not 
issue  the  amendments  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that  failure 
to  act  in  a  timely  way  would  result  for 
example,  in  derating  or  shutdown  of  the 
fadlify,  the  Commission  may  issuance 
the  license  amendments  befora  the 
expiration  of  the  ao-day  notice  period, 
provided  that  its  final  determination  is 
that  the  amendments  involve  no 
significant  hazards  consideration.  The 
final  determination  will  consider  all 
public  and  State  comments  received. 
Should  the  Commission  take  diis  action, 
it  wiU  publish  a  notice  of  issuance  and 
provide  for  opportunify  for  a  hearing 
after  issuance.  The  Commission  expects 
that  the  need  to  take  this  action  will 
occur  very  infrequenUy. 

A  request  for  a  bearing  or  a  petition 
for  leave  to  intervene  shall  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20655.  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  1717  H  Street  NW. 
Washington,  DC  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  or 
representative  for  die  petitioner 
promptiy  so  inform  the  Commission  bf  • 
toll-fiiee  telephone  call  to  Western 


Union  at  l-VXKZS-^OOO  (in  Miasoari  1- 
800-342.0700).  Ilie  Waatam  Union 
operator  dioald  be  ghren  Datagram 
Identification  Nmnber  37S7  and  the 
followfaig  message  addressed  to  George 
W.  Knighton;  petitioner's  name  and 
telnihona  nnmber;  data  petition  was 
mailed:  plant  name;  and  poblintion 
date  and  page  number  of  die  Padanl 
Registar  notice.  A  copy  of  the  petition 
should  alao  be  sent  to4ie  Office  of 
General  Counsel  U.S.  Nuclear 
Regulatory  Comrnission.  Washingtcm, 
DC  20555,  and  to  Richard  R.  Lodce,  Esq.. 
Pacific  Gas  and  Electric  Company,  P.O. 
Box  7442,  San  Ftandsco.  California 
04120  and  Bruce  Norton.  Bm};,  c/o 
Pacific  Gas  and  Electric  Coni|>any.  P.O. 
Box  7442.  San  Francisco,  California 
0412a 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  detennination  by  die 
Commission,  the  presiding  officer  or  the 
presiding  Atondc  Safefy  and  Licensing 
Board,  ^t  die  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  die  fMtors  qwdfied  in  10 
CFR  2.714(a)(lHiHv)  aa/d  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendments  dated  May  2a  1988,  which 
is  available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
1717  H  Street  NW^  Wadtingtcm.  DC 
and  at  the  California  Polytechnic  State 
Universify  Library,  Government 
Documents  and  Maps  Department  San 
Luis  Obispo,  California  93407. 

Dated  St  Rockville.  Maryland  this  26  day  of 
May.  1068. 

For  the  Nuclear  Regulatory  Coauninion. 
HonyKood, 

Seidor  Project  Manager,  Project  Directorate 

V.Diviaion  of  Reactor  Projecte-in.  IV,  Vand 

Special  ProjectM,  Office  of  Nuclear  Reactor 

Relation. 

(PR  Doc.  88-12356  Filed  6-1-88;  8:45  am] 


[Dockelfto.  SO-397] 

WMMngton  Public  Powar  Supply 
8ySMRI{  MMMflCC  of  AiMndiiMfrt  to 
FooMtty  OpofwUnQ  Ucohm 

The  U.S.  Nuclear  Regulatory 
Commission  (Commission)  has  issued 
Amendment  No.  58  to  Fadlify  Operating 
License  No.  NFF-21,  issued  to 
Washington  PnbUc  Power  Stqqify 
System  (the  Uoenaee).  whidi  revised  the 
Technical  Spadflcationa  for  operation  of 
die  Nudaar  Project  Na  2  (WNF^), 
located  in  Bentoo.  Connfy,  WMhinigton. 


The  amendment  was  effective  as  of 
the  date  of  issuance. 

The  amendment  revised  Tedmical 
Specification  Table  3.6.^1.  "Primary 
Containment  Isolation  Valves."  and 
Table  3.3.2-1.  "Isolation  Actuation 
Instrumentation"  to  allow  operation  of 
WNP-2  widi  automatic  isolation 
controls  for  valve  RHR-V-8  bypassed 
when  control  of  this  value  is  transferred 
to  the  Alternate  Remote  Shutdown 
Panel  and  the  value  is  locked  in  the 
isolated  position. 

The  application  for  the  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  Tlie 
Commission  had  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  L  which  are  set  forth  in  Uie 
license  amendment 

Notice  of  Consideration  of  Issuance  of 
Amendment  and  Opportunify  for  Prior 
Hearing  in  connection  with  this  action 
was  published  in  the  Federal  Registar  on 
March  14, 1988  (53  FR  6291).  No  request 
for  a  hearing  or  petition  for  leave  to 
intervene  was  filed  following  this  notice. 

The  Commission  has  prepared  an 
Environmental  Assessment  related  to 
the  action  and  has  determined  that  an 
environmental  impact  statement  will  not 
be  prepared  and  diat  issuance  of  this 
amen^nent  will  not  have  a  significant 
effect  on  the  qualify  of  the  human 
environment 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendment  dated  January  5, 1968  and 
supplemental  letters  dated  February  12 
and  March  15, 1968,  (2)  Amendment  No. 
58  to  Licenae  No.  NPF-21,  (3)  die 
Commission's  related  Safefy  Evaluation 
and  (4)  the  Commission's  Environmental 
Assessment  The  application  submitted 
on  January  12  requested  the  amendment 
to  allow  operation  vrith  control  of  the 
value  transfarred  to  die  Alternate 
Remote  Shutdown  Panel  (ARSP), 
bypassing  the  isolation  signals  and 
interlocks.  The  supplement  to  die 
application  submitted  on  February  12 
set  forth  more  e^liddy  wdiich  isolation 
signals  and  interiocks  are  bypassed 
when  control  of  the  valve  is  transferred 
to  the  ARSP.  That  supplement  also  set 
forth  compensatory  measures  which 
would  be  taken  to  predude  inadvertent 
opening  of  the  valve  bom  die  ARSP.  The 
supplement  submitted  on  March  15 
revised  die  proposed  wording  to  the 
technical  specifications  to  make  it  dear 
that  the  isolation  simals  and  interiocks 
would  be  reestabli^ed  when  control  of 
the  valve  is  transferred  back  to  die 
control  room.  All  of  these  items  are 
available  for  public  inspection  at  the 


Commission's  Public  Document  Room. 
1717  H  Street  NW.,  Washington,  DC 
and  at  the  Richland  Qfy  Library,  Swift 
and  Northgage  Streets,  Richland, 
Washington  99352.  A  copy  of  items  (2), 
(3)  and  (4)  may  be  obtained  upon 
request  addressed  to  the  U.S.  Nudear 
Regulatory  Commission,  Washington, 
DC  20555,  Attention:  Director,  Division 
of  Reactor  Projects  ID.  IV,  V  and  Spedal 
Projects. 

Dated  at  Rockville.  Maryland  this  2eth  day 
of  May  1968. 

For  the  Nudear  Regulatory  Commission. 
Robait  B.  Samwordi, 

Senior  Project  Manager,  Project  Directorate 
V,  Division  of  Reactor  Projects— III,  IV,  Vand 
Special  Projects,  Office  of  Nudear  Reactor 
Relation. 
[FR  Doc  88-12357  Filed  6-1-68;  8:46  am] 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[RalMaa  Na  34-2S738;  Fie  Noa.  8R-AMEX- 
87-18,  C80E-87-27,  and  Ptilx-87-S21 

Solf-Rogulatory  OrBWdatlons; 
Amorfean  Stock  Exchango,  Inc., 
CMcago  Board  Optiont  ExchMigo, 
Inc  Md  PMadatpMa  Stock  Exchanga, 
Inc.;  Ordar  Approving  Propoaad  Rule 
Changas 

On  June  1.  June  24,  and  September  24, 
1987,  die  American  Stock  Exchange.  Inc. 
("Amex").  the  Chicago  Board  Options 
Exchange,  Inc.  ("CBOE"),^  and  die 
Philadelphia  Stock  Exchange.  Ina 
("Phlx")  submitted  to  die  Securities  and 
Exchange  Commission  ("Commission"), 
pursuant  to  section  19(b)(1)  under  the 
Securities  Exchange  Act  of  1934 
("Act"),«  and  Rule  19b-l  tiiereunder.* 
proposed  rule  changes  to  provide  for  a 
two-year  pilot  program  during  which 
certain  hedged  positions  will  be  exempt 
from  equify  options  position  and 
exerdse  limite.* 


'  On  September  4  eiid  September  10, 1987, 
leepectively,  the  Amex  and  CBOB  filed  Amendment 
No.  1  to  their  propoealt  daii^rlng  the  eituation 
where  an  optione  contract  has  been  adtustad  to 
reflect  a  stack  dUtribotkn.  stock  split,  or  stock 
dividend.  In  each  a  case,  eadi  optioa  contract  most 
be  hedged  by  the  seme  nnmber  of  shares 
represented  by  the  ad|asted  option  contract  See 
letter  bom  Claire  P.  MoGrath.  Staff  Attorney.  Amex 
to  Joseph  Furey,  Esq..  Branch  of  Options  R^nlatlon. 
Commissian,  dated  September  S,  1887;  letter  from 
Nancy  R.  Croseman,  Assodata  General  Counsel 
CBOB.  to  Joeeph  Furey,  Esq,  Division  of  Market 
Rsgulation.  Commission,  dsted  September  lA  1987. 
The  FUx  eddressed  tfiis  situation  in  ito  original 
proposal 

■l6U.8.C78s(bMl)(19e2). 

•  17  CFR  a4ai9l>-«  (1987). 

*  PMition  limits  impose  s  ceiling  on  the  number  of 
(qitloBs  ooaliaots  of  each  class  OB  the  same  side  of 
the  market  (i>,agyesating  long  calls  and  shoH 


llie  propoaed  rule  changes  were 
noticed  in  Securities  Exchange  Act 
Releases  Na  24660  Quly  1. 1967).  24701 
Only  14, 1967),  and  24971  (September  Sa 
19^  52  FR  26106  Quly  la  1987),  52  FR 
27266  (July  2a  1987).  and  52  FR  37563 
(October  7. 1987).  respectively.  No 
comments  were  received  by  die 
Commission  on  the  proposed  rule 
changes. 

I.  Introduction 

The  purpose  of  the  proposed  rule 
changes  is  to  increase  position  and 
exercise  limits  for  stock  options  by 
creating  a  limited  exemption  for  the  four 
most  commonly  used  hedged  positions. 
The  current  Amex.  CBOE,  and  Phlx 
position  limit  rules  circumscribe  the 
number  of  option  contracts  on  the  same 
side  of  the  market  [i.e.,  short  calls  and 
long  puts  or  long  calls  and  short  puts) 
that  an  investor  may  control.  Position 
limits  for  equify  options  are  determined 
in  accordance  with  a  three-tiered  system 
(/.e..  3.000.  5.500.  or  8,000  contracts) 
based  on  the  number  of  shares  of  the 
underlying  securify  outstanding  and/or 
the  imderlying  securify's  trading 
volume.*  Exerdse  limits  correspond  to 
position  limits,  such  that  investors  are 
allowed  to  exerdse,  during  any  five 
consecutive  business  days,  only  the 
number  of  option  contracts  set  forth  as 
the  position  limit* 

During  the  two-year  pilot  program,  the 
proposals  will  allow  an  automatic 
exemption  from  equify  option  position 
and  exercise  limits  for  accoimts  that 
have  esteblished  one  of  the  four  most 
commonly  used  hedged  positions  on  a 
limited  one-for-one  basis  (i.e.,  100  shares 
of  stock  for  one  option  contract).  The 
four  hedged  positions,  which  combine 
stock  and  options  on  a  one-for-one 
basis,  are:  long  stock  and  short  call;  long 
stock  and  long  put  short  stock  and  long 
call;  and  short  stock  and  short  put 
Under  the  proposal  the  maximum 
position  limit  (induding  the  allowed 
exemptions)  may  not  exceed  twice  the 
present  position  limit 

The  proposal  contemplates  that 
exercise  limits  will  correspond  to 
position  limits.  Therefore,  investors  will 
be  allowed  to  exerdse,  during  any  five 
consecutive  business  days,  the  same 


putt  or  long  put*  and  short  calli)  that  can  be  held  or 
«vritten  by  an  investor  or  group  of  investor*  acting 
in  concert  Exercise  limit*  prohibit  the  exerdse  by 
an  Invettor  or  group  of  investor*  scting  in  concert  of 
more  than  a  specified  number  of  put*  or  calls  in  a 
particular  underlying  security  within  five 
consecutive  business  days. 

•  See  Amex  Rule  9(M.  CBOE  Rule  4.11.  and  Fhbc 
Rule  1001. 

•  See  Amex  Rule  90S.  CBOB  Rule  4.12.  and  lUx 
ndalOB. 
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number  of  ooolractB  «el  fortt  m  the 
position  Unit  for  that  option,  includiBg 
tboee  ttiat  are  hedged  (/a,  if  the  paritim 
linit  far  m  option  is  bJSOO  contracts  and 
an  investor  has  estaUiriMd  a  bedded 
position  of  0,500  contracts,  the  investor 
could  sxerdse  all  8,500  ofrtion  contracts 
during  aajr  five  consecutive  busteecs 
days).  i 

la  their  rule  filings,  the  exchaagss 
stated  that  the  proposed  rule  change  is  a 
response  to  requests  by  institutional 
investors  for  the  abtiity  to  hedge  greater 
amouKts  of  stock  boldiiigs  than  they  can 
under  the  current  poeitioo  Umit  rule.  The 
CBOE  notes  that  in  some  instances  it 
has  been  necessary  to  grant  market 
participants  exemptions  for  existing 
equity  option  position  limits.  The    j 
proposed  exemptions  for  kmg  stod^ 
positions  will  provide  investors  the! 
abflity  to  protect  or  hedge  twice  as 
many  shares  of  stock  as  they  can  under 
the  current  position  limit  rule  with  Imig 
puts  or  short  calls.  Similarly,  the 
proposed  hedged  exemption  fw  short 
stock  positions  will  pennit  investors  to 
offset  such  positions  with  either  loqg 
calls  or  short  puts.  If  either  of  these 
options  positions  is  exercised,  the 
shares  of  stock  acquired  or  sold 
pursuant  to  the  exercise  will  reduce  die 
stock  position  and,  therefore,  will  not 
add  to  the  investor's  total  position  in  the 
underiying  stock. 

ILBackyound  ' 

Since  the  inceptfon  of  standardized 
options  trading,  the  options  exchanges 
have  had  roles  imposing  limits  on  the 
agpegate  number  of  options  contracts 
that  a  member  or  cnstmner  could  hold  or 
exerdse.  These  rules  are  intended  to 
prevent  the  establishment  of  large 
options  positions  that  can  be  used  to 
manipulate  or  disrupt  the  miderlying 
maiket  so  as  to  benefit  the  opti<Hi8 
position.  In  particular,  position  and 
exercise  limits  are  designed  to  minhidie 
the  potential  for  mini-manipulations  and 
for  cOTners  or  squeezes  of  the  nndeitying 
market.*  In  addition,  they  serve  to 


'  A  misf-iiiaaipaktion  ii  conductwl  by  ttheHag 
traoMctiaM  in  tiM  midariyii^  Mcarity  to  praflt  a 
pnvioaaiyMUbliaiMdaptiaMpoiMoB(e^  , 
pmdiMing  ttock  to  tacraaae  It*  prio*  wid.  u* 
reanlt  tlw  vahia  of  call  option*),  mi  then  doatog 
oat  tha  optkns  poaitk»  at  a  profit  Bacanae  of  the 
•abatantial  levmge  provided  by  option*  contncta, 
a  Indar  would  be  capable  of  aocnmolating  a  latgi 
enoosh  poaition  to  nsalt  in  (ubatantial  profit  ton 
rahttvely  amall  movement*  in  the  price  of  the 
nndeiiyiag  (tock.  Conien  and  (qaeeie*  could 
involve  tlte  pmchase  of  call  option*  at  a  Sme  when 
the  option  bolder  also  ha*  a  (ubatantial  or  even 
controlling  intereit  in  the  underiying  aecnritiea.  The 
optian*  would  then  be  exetcieed.  (ordng  uncovered 
optloB*  writer*  aaaignad  to  ddver  (tock  on  tbe 
exeiciaea  to  buy  the  ttock  at  inoeaaingly  higher 
ptica*  becaoae  of  the  onavailabflity  ol  tiw  atook. 
TIm  peiaon  eOecting  the  comer  or  Miqaeia  would 


reduce  flie  poesibffity  for  dteuptioB  of 
the  options  ■cnket  itself,  especially  in 
ilHqoid  aptions  classes.* 

liie  Commission  previuusly  has 
indicated  that,  in  establishing  poaMtm 
and  exerdse  Uraits,  ft  has  attempted  to 
balance  two  competing  concerns.  On  the 
one  hand.  limits  must  be  sufficient  to 
prevent  investors  from  (fisri^rting  uie 
market  for  the  underlying  security  by 
acquiring  and  exerdsing  a  niunber  erf 
options  disprapurUuuate  to  the 
deliverable  supply  and  average  toadfaig 
vohone  of  the  andailying  security.  On 
the  other  hand,  limits  nnist  not  be 
established  at  levels  that  are  so  low  as 
to  discourage  participation  in  the 
options  market  by  institutions  and  oAer 
investors  with  substantial  hedging  needs 
or  to  prevent  qiedalists  and  market 
makers  bom  adequately  meettog  their 
obligations  to  maintain  a  fair  and 
orderly  market.* 

In  1978,  the  Report  of  the  ^wdal 
Stody  of  the  Options  Market  while 
recognizing  the  important  fnii«*M>nf 
served  by  position  and  exerdse  Bnmt 
rules,  set  forth  some  of  the  deleterious 
effects  of  the  1,000-oontract  position  and 
exerdse  limits  then  in  effocL**  In 
particular,  the  Options  Stady  suggested 
dtat  position  Umit  roles  by  completely 
reviewed  and  their  fotore  elimination  or 
relaxatioa  particularly  for  hedged 
positions,  be  considered.*^ 

In  October  1960,  The  Commission 
approved  proposed  rule  changes  by  the 
CBOE.  the  Amex.  the  Fhk.  and  the 
Pacific  Stock  Exchange,  Inc.  to  increase 
position  and  exerdse  limits  from  1,000 
to  2,000  contracts  for  all  options 
dasses."  In  July  1983,  the  Commission 
approved  a  further  increase  in  position 
and  exerdse  limits  for  individual  stock 
options  based  on  a  tiering  approach.*' 
Limits  for  options  on  stodcs  with  the 
greatest  trading  voltmie  and  public  float 
were  increased  to  4,000  contracts  and 
limits  on  all  other  options  dasses  were 
increased  to  2,500  contracts.  In 
approving  the  increased  limits  imder  a 


profit  either  by  cfoeing  out  hie  optioa*  niirilliiii  at  • 
pfenHum  ea  ariUng  the  uader^ring  MtuilUu*  at 
inflated  prioaa. 

•  Secaiitiaa  BMhaoge  Act  Raleaaa  No.  21807 
(Mardi  28.  MSB),  SB  PR  1M40  (app(ovli«  tfaM*. 
tierwi  poaitiaa  and  eMTciae  Uatta  far  intMdiMl 
stock  optiona). 

•M 

"HJL  Rep.  No.  lFC-4.  SSth  Cong.  l*t  Seaa.  at 
lae-ei  fComm.  Print  1878)  ("Option*  Study"). 

'  ■  The  Opdoiu  Study  pointaid  out  that  under 
rale*  pramolgated  by  die  Commodity  Future* 
Trading  Conimi**ion  (XFTC"),  position*  that  are 
deemed  to  be  buna  fide  hedging  tranaaction*  (aa 
defined)  are  exempted  from  poeitiaa  Umit  rule*. 

"  Securitie*  Exchange  Act  Releaae  No.  17237 
(October  22.  USD).  4»  PR  7146S. 

>*  SeciiUea  Bxehange  Act  Releaae  Na  ISSTS 
Ouly  IS,  1888),  4S  PR  222SS  CISSS  Releaae"). 


tw^*tiered  t^piooch,  ueCoBiBission 
recognized  diat  secnrHies  wfth  active 
and  deep  tradhig  maricefs.  as  well  as 
broad  porac  ownership,  are  more 
diffiodt  to  dl>nq>t  dian  securities  having 
less  active  and  deop  markets  and  having 
smafler  pubBc  fhutts.  Accordbig^.  the 
Commission  believed  that  die  tiering 
approach  to  position  and  exerdse  limits 
was  appr(q>riate  because  it  would 
increase  the  depth  and  liquicUty  of  die 
stock  options  nuricets  without 
sigaificandy  increasiog  concerns 
regarding  manipalation  and  disnqitioa 
of  the  market  for  the  underlying 
securities.  The  CommisskHi  noted  that 
die  absence  of  discernible  Banipalation 
problems  under  the  current  limits  was 
an  indication  that  modest  additional 
increases  were  jnstifled  In  addition,  the 
Commission  noted  that  tiering  was 
consistent  with  the  gradual  evokitionary 
apfsoacb  dwt  die  CommissioB  and  the 
options  exchanges  have  adopted  in 
increasing  poaition  and  exerdse  Uimts. 

In  April  1985,  the  Commission 
approved  a  three-ti'er  structure  diet 
estabBsfaed  position  and  exercise  limits   ' 
of  either  3,000;  5,500;  or  8,000  contracts 
for  individual  stock  options  depencBng 
on  certain  criteria  related  to  die  trading 
vohme  and  the  number  of  shares 
outstanding  of  the  underlying  stock.'*  fin 
approving  the  proposals,  the 
Commission  conchided  that  the 
proposed  increases,  based  on  a  diree- 
tiered  approach,  woidd  further  increase 
the  potential  depth  and  liquidify  of  the 
individual  stock  opttons  maricet  without 
significantly  increasing  coocerns 
regarding  intermarket  manipulations  or 
disruptions  of  the  maricet  fw  the  options' 
or  onderlying  securities,  llie 
Commission  noted,  as  it  previously  had 
noted  in  its  1983  Release,  that  securities 
with  active  and  deep  trading  mariwts,  as 
well  as  broad  pobtic  ownership,  are 
more  difficolt  to  manipulate  or  divupt 
than  those  securities  that  are  less  active 
with  smaller  public  floats.  In  this 
connection,  the  Commission  believed,  in 
particular,  that  the  ivoposal  to  create  a 
third  tier,  with  a  limit  of  8,000  contracts, 
for  options  on  die  most  actively  traded, 
widely  held  securities,  permitted  the 
Commission  to  avoid  placing 
unnecessary  retraints  on  those  options 
where  the  manipulative  potential  is  the 
least  and  the  need  for  increased 
positions,  both  by  traders  and 
institutional  bivestors,  likely  would  be 
the  greatest.  The  Commission  noted  the 
absence  of  discernible  manipulation  or 
disruptifm  iHt>blems  under  the  two- 


■*  Securitie*  Exchange  Act  Releaae  No.  21807 
(Aprs  S,  1886).  Se  re  ISMBi 
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tiered  limits  in  conduding  diat  the 
proposed  increases  were  warranted. 

m.  Discussion 

The  Commission  has  conduded  that 
die  CBOE.  Amex,  and  Phlx  proposals  to 
increase  position  limits  for  individual 
equity  options  in  circumstances  where 
those  excess  positions  are  hedged  fully 
with  (^setting  stock  positions  will 
further  increase  die  depth  and  liquidity 
of  the  stock  options  market  without 
significandy  increasing  concerns 
regarding  intermarket  manipulations  or 
disruptions  of  either  the  options  market 
or  the  underlying  stock  market  In 
particular,  the  Commission  believes  that 
the  proposals  will  provide  greater  depth 
and  liquidity  to  institutional  customers 
seekii^  to  hedge  stock  portfolios  by 
trading  stock  options.  "Hiese  investors 
will  be  able  to  hedge  twice  the  amount 
of  tmderlying  shares  of  stock  than  they 
currendy  can.  and  thus  will  be  better 
able  to  protect  their  large  stock     - 
portfolios  from  market  declines. 

The  Commission  also  believes  that  the 
Amex,  CBOE  and  Phlx  proposals  are 
<  consistent  widi  the  Commission's 
general  approach  to  positioA  and 
exerdse  limits.  That  approach  balances 
the  benefits  derived  fiom  increased 
position  and  exercise  limits  against  the 
potential  for  increased  market 
disruptions  and  manipulations.  The 
Commission  does  not  believe  that  the 
exemption  from  position  and  exercise 
limits  will  disrupt  the  options  or  equity 
maricets  or  substantially  increase  die 
possibility  of  manipulation  in  the 
underlying  stocks  or  options.  In  this 
regard,  the  Commission  notes  that  the 
position  and  exercise  limit  exemption  is 
a  limited  one  [i.e.,  the  exemption  is 
limited  to  acco\)nts  that  have 
established  one  of  four  hedged 
positions).  Moreover,  because  any 
option  positions  in  excess  of  current 
position  limits  must  be  hedged  fully, 
market  disnqitton  concerns  are 
lessened.  In  situations  where  die  option 
position  is  hedged  fully  with  an 
o^etting  stock  position,  potential 
disruptions  in  the  underlying  stock 
maricet  are  lessened  because  the  entity 
with  die  options  position  is  not  required 
to  enter  the  market  to  buy  or  sell  the 
stock  if  the  options  are  exerdsed  or 
assigned.  In  addition,  the  Commission 
believes  that  a  maximum  position  of 
double  the  existing  position  and 
exercise  limits  wiU  he^i  to  ensure  that 
any  potential  market  disruptions  are 
minimal.  Finally,  to  the  extent  that  an 
options  position  is  hedged  fully  widi 
stock,  it  is  more  difficult  to  profit  bom 
an  intennarket  manipulation  because  an 
increase  in  the  value  of  the  options 
positioB  osoally  wUl  b»«ooonq>anied  by 


a  correspoiding  decrease  in  the  value  of 
the  stodc  position. 

Neverdieless,  larger  opttons  positions 
do  raise  the  incentive  to  engage  in 
intermarket  manlpulattons  by  providing 
a  greater  potentid  gain  from  the 
derivative  position.  This  is  espedally 
relevant  to  the  CBOE,  Amex  and  Phbc 
proposals  in  diat  the  hedge  exemptions 
will  be  avaUable  to  market 
professionals.  In  this  regard,  the 
Commission  is  confident  that  Amex, 
CBOE.  and  I%bc  surveUlance 
capabilities  are  suffident  to  detect  and 
deter  trading  abuses  arising  from  the 
increased  position  and  exerdse  limits. 
Each  exchange  generates  daily  an 
automated  position  limit  report  If  an 
entity  is  identified  as  exceeding  the 
existing  position  limit  in  a  specific 
security,  the  surveillance  staff  will 
discern  immediately  whether  an 
ofbetting  stock  position  existo.  If  die 
excess  options  position  is  not  hedged 
fully  on  a  one-to-one  basis,  the  entity 
loses  the  exemption,  will  be  preduded 
from  effecting  additional  opening 
transactions,  and  will  be  required  to 
dose  out  diose  positions  in  excess  of  the 
current  position  limit  In  addition,  the 
exchanges  can  proceed  with  whatever 
disdplinary  action  is  appropriate  imder 
dieir  rules.  The  Amex.  CBOE  and  Phbc 
also  have  noted  diet  their  surveillance 
departments  will  cross  reference  their 
position  limit  reports  with  their 
manipulation  reviews  to  ensure  that  any 
unusual  options  or  stock  trading, 
whether  fully  hedged  or  not  will  be 
identified  and  investigated  thoroughly." 
In  addition,  the  exchanges  have 
indicated  that  any  excess  option 
positions  must  be  liquidated  prior  to  or 
contemporaneously  with  a  decrease  in 
the  hedged  stock  position  or  a  violation 
of  position  limits  will  be  deemed  to  have 
occurred"  The  Commission  also  notes 


that  the  exchanges  have  pnqxMed  ■ 
two-year  pilot  program  fbr  &e  equity 
option  hedge  exemption.  During  the  two- 
year  pUot  me  exchaoges  and  the 
Commission  can  monitm  the  effects  of 
the  hedge  exenqition  on  the  market  to 
ensure  that  problems  have  not  arisen 
due  to  the  increased  position  and 
exerdse  limits.*^ 

The  Commission  also  notes  diet  there 
does  not  appear  to  be  any  regulatory 
reason  to  differentiate  among  the  three 
tiers  of  current  position  and  exemption 
is  concerned.  Although  the  position  and 
exercise  limito  for  options  in  the  lowest 
two  tiers  are  based  on  securities  with  a 
lower  number  of  outstanding  shares 
and/or  with  a  lower  trading  volume,  all 
securities  underlying  options  contracts 
traded  on  die  Amex,  die  CBOE  or  the 
Phlx  must  meet  certain  minimum 
outstanding  share  and  trading  volume 
criteria."  Because  any  position  in 
excess  of  the  existing  limit  on  the  same 
side  of  the  maricet  must  be  hedged  fully 
by  an  offsetting  stock  position,  market 
disruptions,  regardless  of  differences  in 
the  trading  of  &e  underiying  stock, 
would  be  unlikely,  and  profits  derived 
bom  one  position  would  be  offset  by 
losses  assodated  with  the  other 
position.  The  Commission  beUeves, 
therefore,  that  so  long  as  there  is 
significant  trading  volume  and  adequate 
public  interest  in  the  security  to  pennit 
options  trading,  it  is  appropriate  to 
allow  an  exemption  firom  position  and 
exerdse  limits  for  accounts  that  have 
established  one  of  the  four  hedged 
positions  with  options  that  have  a 
current  3,000. 5,500,  or  8,000  conti-act 
position  limit 

IV.  Condusion 

For  the  above  reasons,  the 
Commission  finds  that  the  proposed  rule 
changes  are  consistent  with  the 
requirements  of  the  Act  and  the  rules 


>*  Letter  from  Nancy  R.  Crotaman.  A**odate 
General  CounaeL  CBOE.  to  )o*eph  Furey.  Bmj.. 
Diviaion  of  Market  Regulation.  Commiaaion.  dated 
September  la  1887;  letter  from  Claire  P.  McGrath. 
Staff  Attorney.  Amex,  to  joaeph  Purey.  E*q.  ft«nch 
of  Option*  Regulation.  Commi**ion.  dated 
Septemt>er  3, 1967:  telephone  oonveraation  between 
Howani  Baker.  Senior  Vice  Preaident  Option* 
Divi*ioa  Amex.  and  |oe  Purey.  Branch  Chiet 
Diviaion  of  Market  Regulatkn.  Commiaaioa 
October  6. 1867;  telephone  conversation  between 
Michele  Bericowitx.  Staff  CounaeL  FUx  and  Maiy 
ReveU,  Attorney.  Conuni**ion.  May  4. 1868. 

>*  See  letter  from  Nancy  Croawnan.  A**odate 
General  CounaeL  CBOE.  to  )o*eph  Fuiey.  Branch 
Chief,  Diviaion  of  Market  Regulation.  Commia*ioa 
dated  Oclobtr  a  1887;  letter  6am  Claire  P.  McGrath. 
Staff  Attorney.  Amex.  to  loaeph  P^irey.  Branch 
Chief.  Diviaioa  of  Market  Regulation.  Commiaalon. 
dated  October  a  1987:  and  tdephooe  conver*ation 
between  Michele  Berkowlti.  Staff  CounaeL  PUx. 
and  Mary  RevelL  Attoniey.  Commiaaioa.  May  4, 
1888.  In  dii*  rt«aRL  the  CBOE,  Amex.  and  Phbc  will 
oondnct  MiivaiUanoa  to  detect  any  nwh  violation*. 


"  The  Commieiion  expect*  the  exchange*  to 
determine  from  their  monitoring  program* 
information  including  but  not  limited  to,  the 
following:  the  investors  who  u»e  the  exemption: 
how  often  the  exemption  i«  used;  the  stock  position* 
hedged  the  amount  and  timing  of  trading  in  the 
*tock  by  the  investor  while  be  is  using  the 
exemption:  the  option*  u*ed  to  hedge  the  slock 
position*;  and  the  site  (number  of  contracts)  of  the 
option*  po*itions  held  pursuant  to  the  exemption, 
l^e  exchanges  also  should  inform  the  Commission 
of  the  results  of  any  surveillance  investigations 
undertaken  for  apparent  violations  of  the  provision* 
of  the  hedge  exemption  rule. 

>■  Generally,  these  requirement*  are:  (1)  A 
minimum  of  6JOO0  holders  of  record;  (2)  a  minimum 
of  7,OOIMX)0  ahares  outstanding;  (3)  trading  volume 
of  at  least  2.400000  ahares  in  the  preceding  12 
months;  and  (4)  a  ■"initniim  value  of  $10  per  shara 
for  the  und«rlyii«  stock.  See  Amex  Rule  915: 
Criteria  for  Und«lyii«  Stock*;  CBOE  Rule  S.S: 
Approval  of  Underiyii«  Securitier,  and  PhU  Rule 
1008. 


y  y^  ^^im^liiSil^Vf»t^  Imy  1 488*  /Notion 
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and  regalatkMM  thereoader  ap^icaUe  to 
a  national  scoiritaea  ffxrhange,  and.  ki 
particular,  the  i«qiik«iiieBt»  of  section 
6,  "  and  the  roles  and  regulatioDS 
thereunder. 

It  is  therefore  ordered,  pursuant  to 
section  19(bU2)  of  the  Act.  *<>  that  the 
proposed  rule  changes  are  approved. 

For  the  Commission,  by  the  Dhrarion  of 
Maiket  Be^atioD,  punuant  to  del^oted 
authority.*' 

Dated:  Umy  24. 1988.  , 

IoiMlkaBG.iUls.  I 

Secntary.  | 
[FR  Do&  M-12428  Fflad  8-l-88(  8^15  ai4 


(RetaaM  Now  34-2S739(  n*  No.  SR-C80E- 
•7-25) 


hi&j  OfMT  Appmrihy  PrapossdRuto 


On  May  27. 1867.  the  Clyci«o  Boaid 
Optim  Exchange.  Inc.  ("CBOE"  or 
"Exchaage")  st^Miiitted  to  the  Secuities 
and  RxrhiingP  Coimnission 
("CoBBBsaion"  or  "SEC"),  purmant  to 
section  19(bKl)  under  the  Securities 
Exchange  Act  of  1934  ("Act") '  and  Rule 
19b-4  tj^veunder,*  a  proposed  rule 
change  to  provide  fc»  a  one  year  pilot 
program  during  which  public  customers 
may  apply  for  a  "hedge  exemption"  from 
broad-based  index  cation  position 
limits.* 

The  proposed  rule  change  was  noticed 
in  Securities  Exchange  Act  Release  No. 
24603  Qune  17, 1987).  52  FR  23731  Qune 
24, 1987).  No  written  comments  were 
received  by  the  Commission  on  the 
proposed  rule  change. 

I.  Introduction 

Hie  purpose  of  the  proposal  is  to 
provide  pnbhc  customers  who  wish  Xo 
hedge  large  stock  portfolios  relief  from 
existing  broad-based  stock  index  optioa 
position  hndts.  Hie  CBOE  believes  that 
the  existmg  hndts  are  not  sufficient  \o 
hedge  die  portfolios  of  large  institutional 
investors.  For  example,  under  the 
current  mdex  option  pontion  hmit  of 
25.000  contracts  *  hi  the  CBOFs 


'•lSUJX.7tf(1S8S). 

■•  IS  U.8lC  7Si(bM2)  (iflsz). 

"17Cntan3IM(a)fI2)(lSBn.  < 

'15U&C7ai(bKl)(19BZ). 

*  17  CFR  2«ai9t>-«  (1987]. 

*  IHMitiaa  Itaiiia  impoM  ■  ceOiog  on  tbe  nnmbar  of 
option  contracts  of  Ikie  sane  class  on  die  saow  sida 
of  die  Biatkal  (ml.  sopagatiiis  long  caOs  and  slwrt 
pats  or  loog  pota  sad  short  c^]  that  caa  ba  Md  or 
written  by  an  imwator  or  gso«v  of  invtstOM  I 
iacoocMl 

*  Tha  CBOBs  prapasal  to  iBGiaaaa  pad 
fcr  broad-based  index  optiona  from  MSSO  eontfaals 


Standard  rad  Roar's  100  Index  option 
("OEX"),  if  the  vahw  of  OBX  ir24B.  • 
position  at  the  hmit  wouU  have  an 
index  value  of  $820  million.  Many 
portfolio  managers,  however,  handle 
stock  portfioDos  valued  fat  in  excess  of 
that  SBO.  OEX  can  not  be  used 
effectively  by  those  OMaagers  to  hedge 
their  pwtfolios.  Rather,  they  must  be 
index  futures  oontracU,  where  larger 
position  limits  and  variou*  ftitftmp*iniia 
to  positions  limits  exist 

The  CBOE  pn^Kwed  mk  change 
provides  for  a  one  year  pilot  program 
during  which  jmbtic  otstoneis  may 
request  Rtrfhawgn  approval  far  a  "hedge 
exemption"  fran  position  hmits  on 
broad-based  index  optiona  traded  f»  the 
CBOE.  The  exemptioo  is  desigoed  for 
customer  portfolio  management  and 
thus  is  fanited  to  pobHc  caetoniers,  i.e^ 
those  cusloiners  vrfiose  trades  would  be 
eligible  for  placeaieni  on  the  pnbttc  Unil 
order  book  under  CBOE  Rule  7 A. 

Undo'  the  prapoaai  the  Rxrhwnge 
may  exempt  from  its  position  Innts  any 
positions  in  broad-based  index  opticas 
traded  on  the  Exchange  8iat  ore  hedged 
against  qnalified  long  portfohoe  of  stock. 
Such  options  posiffons  would  be 
comprised  of  sKort  caOs  or  \m%  pots, 
combniations  thereof,  or  such  equivalent 
positions  as  are  approved  hi  advance  by 
the  Exchange.  To  be  qualified,  a  short 
portfolio  must  at  all  times  be  composed 
of  net  long  positions  in  comnuHi  stocks 
ia  at  least  four  industry  groups  and 
contain  at  least  20  stocks,  none  of  whidi 
accoimts  for  more  than  15%  of  the  value 
of  the  portfolio.  The  nraximom  size  of 
the  exempt  position  cannot  exceed  tfie 
unhedged  value  of  the  qualified  stodc 
portfoho,  and  no  position  can  exceed 
75.000  contracts,  regardless  of  die  size  of 
the  stock  portfolio.  The  unhedged  vafue 
is  determined  by  totaDhig  die  vahies  of 
the  net  long  positions  for  eadi  of  die 
stocks  of  the  qualified  portfolio  and 
subtracting  the  value  of  any  short  caBs 
and  long  puts  in  any  broad-b^sed  index 
options,  any  short  positians  ih  stock 
index  future*  or  options  «■  auoi  i 
and  any  economically  eqiriralent 
positions  in  stock  index  (^tions  or 
fotures.* 


to  2S.0Be  oantrads.  with  na  ssoia  than  l&on 
contrscts  to  be  held  ia  tha  naai^terau  expiiing 
month,  was  approved  by  the  Cbmmissioa  in 
Securities  Kurhaagi  Act  Release  No.  2485B  (June  5. 
1987).  52  FR  22806. 

*  Tha  ptayussd  role  ahoieyiissa  the  optioas 
hedge  positisB  to  ba  bald  in  an  aocoant  of  a  aaBhai 
of  tha  Eachai«s.  which  aceoot  net  ooBt^y  with 
-"tVtt  -nif  ruiitstinni  nf  jis  gifrhsnps  Bsiiahfi^ 
that  tha  posiiiaMdaarfaila  an  approved  lad^ 
acooaet  canied  at  a  Bsaber  ibm  wiB  assan  Oat 
the  BxeiMgs  has  tha  aWiiV  to  aoadnct  ade«iata 
suiseiBsaoe  of  esKea^t  posilioiM. 


The  iwiaxeptionB  hedge  cxemptico 
may  not  be  naad  for  arbibvga  In  stock 
baskets  and  overiyhig  stock  index 
options.  In  addition,  the  hettge 
exemptfon  castSBer  wiU  comnil  to 
initiatioa  and  tiqoidntiai  (rf  optioas  and 
stock  poattioaa  i«  as  orderly  foshkiQ  and 
in  a  — Bper  takninlad  not  to  cnase 
unieaaoaaUe  flactaations  or  price 
changes,  uid  to  Iqaidatton  of  options 
poiritteM  dmt  woold  bo  RMleted 
excesMve  by  a  dsoeaae  in  the  hedged 
value  of  the  qoalified  portfolio  prin  to 
or  coBtenqioranMMisly  with  a  tlecrease 
hi  die  qoahfied  porlfobo's  hedged  vahie. 
The  custoQier  abo  will  comniit  to 
provide  prosqidy  to  ^  Exchange  all 
per  (hienC  infamntion  ranceming  tte 
customer's  stock  portfoho,  any  stock 
index  futores  poritions,  and  current 
hedged  and  aggregate  options  positions 
and  to  notify  the  Exchange  promptly  of 
material  changBe  in  stock  portfoBo  or 
ratures  poutom.  laB  customer  imsf 
also  abide  by  prevafling  exercise  Braits, 
without  legaitl  to  tte  heclge  exemption 
provision,  except  in  expiriug  series  from 
the  lost  business  day  prior  to  expirsUuu 
until  expiration.*  Acuirdln^y.  no  more 
than  15^000  contracts  in  OSX.  at  CBOtTs 
Standard  and  Po<^s  500  Index  Option 
("SHX")  may  be  exercised  over  any  five 
day  period,  except  in  expiring  series  on 
the  business  day  prior  to  expfration. 
Exercise  limits  on  eiqpiratioo  will  not  be 
restricted  in  order  to  aOow  index  option 
hedge  exemption  customers  who  hold 
expiriBg  positions  to  roll  their  hedge 
positions  into  forward  months  without 
affecting  their  stock  positions.''  Any 
violation  of  the  hedge  exemption 
provisions  may  result  in  the  customer 
losing  its  exemption,  and.  if  warranted, 
in  disciplinary  action  against  a  member 
that  aided  or  dietted  the  violation. 

n.  Background 

Since  the  incqrtion  of  standardized 
options  trading,  the  optiona  exchanges 
have  had  roles  imposing  limits  on  the 
aggregate  bu^^mt  of  options  contracts 
that  a  member  or  customer  could  hold  or 
exercise.  These  rules  are  intended  to 
prevent  the  estabUahment  oi  large 
options  positions  that  can  be  used  to 
manipalate  or  diarapt  the  underi^ring 
maiket  so  as  to  benefit  the  options 
position.  In  particalar.  positfon  and 
exerdse  hmits  for  stock  mdex  options 


•  bHSdsa  Hails  pmWM  tha  axeaeiee  by  ea 
ittveatar  «  paip  ol  iawntSN  aettis  la  eoBsart  ei 
mora  Ihaa  a  specified  aaaibsi  of  pals  or  caHs  in  a 
peiticnlaf  andeslyini  issari^  within  five 
oonsaeattve  basiMai  diyiL 

'  tstf  tam  fn*mf»  U.  fcfatsr.  Aseodale 
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are  designed  to  minimise  the  potential 
for  mini-manipulations.*  and  serve  to 
reduce  the  possibUity  for  disruption  of 
the  options  market  itself,  especially  in 
illiquid  options  classes.* 

"nie  Commission  previously  has 
mdicated  diat  hi  establishing  position 
and  exercise  limits,  it  is  necessary  to 
balance  two  competing  concerns.  On  the 
one  hand,  limits  must  be  suffidendy  low 
to  prevent  investors  from  disrupting  the 
market  for  the  underlying  security.  On 
the  other  hand,  limits  must  not  be 
established  at  levels  that  are  so  low  as 
to  discourage  unnecessarily 
participation  in  the  options  market  by 
institutions  and  other  investors  with 
substantial  hedging  needs  or  to  prevent 
specialists  and  market  makers  from 
adequately  meeting  their  obligations  to 
maintain  a  fair  and  orderly  market^" 

nL  Discussion 

The  Commission  has  concluded  that 
the  proposed  hedge  exemption  from 
broad-based  index  option  position  limits 
will  allow  more  effective  hedging  of 
large  stock  portfolios  and  may  increase 
the  depth  and  liquidity  of  die  stock 
index  options  mariiet  At  the  same  time, 
the  Commission  does  not  believe  that 
allowing  a  public  customer  hedge 
exemption  from  broad-based  index 
option  position  limits  to  the  level 
proposed  by  the  CBOE  will  increase 
substantially  these  products' 
susceptibility  to  maiiipulation  or 
increase  the  potential  for  disruption  in 
the  markets  for  the  underlying 
securities. 

As  noted  above,  because  OEX  and 
SPX  are  cash  setded  and  comprised  of  a 
large  number  of  securities,  they  are  not 
as  likely  to  disrupt  the  markets  in  their 
underlying  securities  or  be  as  readily 
susceptible  to  manipulation  as 
mdividual  options.*^ 


*  A  mini-manipulation  is  conducted  by  effecting 
the  transactions  in  tlie  underlying  security  to  profit 
s  previously  established  options  position  (e^.. 
purchasing  stock  to  increase  its  price  and,  as  a 
result,  the  value  of  call  options),  and  then  closing 
out  the  options  position  at  a  profit  Because  of  the 
substantial  leverage  provided  l>y  options  contracts, 
a  trader  would  be  capable  of  acciimnlating  a  large 
enough  position  to  rMult  in  substantial  profit  from 
relative^  small  movements  in  the  price  of  the 
underiying  stock. 

*  Securities  Exchange  Act  Release  No.  21907 
(March  28,  isas),  SO  FR 13440  (approving  three- 
tiered  position  and  exercise  limiU  for  individnal 
stodc  options). 

«•*£ 

>>  Underrales  promulgatad  by  die  Commodity 
Futures  Tradta«  Conmissian  C^ntr).  fatnres 
[writtoii»  ttat  aia  demed  to  Ita  bona  Bds  hedging 
(i     ■ 


In  addition,  the  CBOE  proposal  has 
additional  safeguards  that  will  make  it 
difficult  to  use  die  exempted  positions  to 
disrupt  or  manipulate  the  maricet  In  this 
regard,  the  qualified  stodc  portfolio  must 
be  broad-based,  and  correspond  in 
value  to  the  value  of  the  options  hedge 
so  that  the  increased  positions  could  not 
be  used  in  a  leveraged  maimer  in  any 
type  of  manipulative  scheme.  Both  the 
options  and  stock  positions  must  be 
initiated  and  liquidated  in  an  orderly 
manner.  The  requirement  that  a 
reduction  in  the  options  position  must 
occur  at  or  before  the  corresponding 
reduction  in  die  stock  portfolio  position 
should  ensure  diat  the  stock 
transactions  are  not  used  to  impact  the 
maricet  so  as  to  benefit  the  options 
positions.  Moreover,  because  the 
exemption  may  not  be  used  for  arbitrage 
in  stock  baskets  and  overlying  stock 
index  options,  the  proposed  exemption 
will  not  aggravate  stock  maiket 
volatility.  »■ 

To  the  extent  any  potential  for 
manipulation  or  disruption  might 
increase  because  of  the  higher  limits,  the 
Commission  believes  the  Exchange's 
surveillance  procedures  will  be 
adequate  to  detect  as  well  as  deter  such 
activity,  hi  particular,  die  CBOE  will 
monitor  a  hedge  exemption  customer's 
options  position  daily  to  determine  if  the 
position  is  being  maintained  within  the 
allowable  limits."  The  daily 
establishment  and  liquidation  of  options 
hedge  positions  also  will  be  monitored 
to  detect  apparent  rule  violations  (e^., 
mini-manipulation,  frontrunning).  For 
index  option  stuveillance,  on  the 
Wednesday  prior  to  expiration  the  firm 
carrying  the  customer's  position  will  be 
required  to  telefax  data  to  die  Exchange 
regarding  the  status  of  the  account's 
portfoho  [i.e.,  the  current  option 
position,  futures  position,  options  on 


fotures  position,  and  any  changes  made 
to  the  stodi  portfoUo  shice  the  filing  of 
the  appUcation  for  exemption  from 
index  option  position  limits  and/or  the 
last  update).  Althou^  exercise  limits  on 
expiration  will  not  be  restricted, 
exerdses  in  excess  of  15,000  contracts 
by  holders  of  hedge  exemptions  will  be 
dosely  examined,  as  will  any  related 
activity  in  equity  securities.'*  In  the 
event  that  die  holder  of  a  hedge 
exemption  exerdses  in  excess  of  15,000 
contracts  on  expiration  and  liquidates  a 
substantial  amotmt  of  stock  on  the  last 
trading  day  prior  to  expiration,  the 
CBOE  yM  presume  that  the  hedge 
exemption  holder  violated  subsection 
(g)(2)  of  the  proposed  rule  for  failing  to 
liquidate  options  and  stock  positions  in 
an  orderly  fashion  or  in  a  manner  not 
calctilated  to  cause  unreasonable  price 
fluctuations  or  unwarranted  price 
changes  or  for  engaging  in  stock  index 
arbitrage,  which  is  specifically 
prohibited  by  the  proposal**  The 
holder,  of  course,  will  be  provided  an 
opportunity  to  rebut  the  presumption.** 
A  finding,  however,  that  a  violation  of 
the  rule  has  occurred  will  restilt  in 
revocation  of  the  hedge  exen^ition. 
The  Commission  believes  that  the 
CBOE's  surveillance  procedures  will 
enable  the  Exchange  to  detect  unusual 
selling  by  a  hedge  exemption  customer, 
and  then  take  steps  to  withdraw  the 
exemption  if  violations  are  found.  The 
Commission  also  notes  that  the 
Exchange  has  proposed  a  one  year  pilot 
program  for  customers  to  apply  for  the 
hedge  exemption.  During  the  one  year 
pilot  the  Exchange  and  the  Commission 
can  monitor  the  effects  of  the  hedge 
exemption  on  the  market  to  ensure  that 
problems  have  not  arisen  due  to  the 
increased  position  and  exercise  limits.** 


y^,^ iLuislybecaBeeolhedgtai 

yrt«pM«i«  hi  tha  fatnrae  aiarkats.  Instttattons  are 
aUa  to  oBMt  mnch  laigBr  oqottjr  porittons  aslng 
:  fotaraa  ptodaets  Ihaa  Ihay  oanantly  mi^ 
taidex  opttona.  TVs  taiaaasod  podtiaa  Units 


should  provide  institutions  with  a  broader  choice  in 
their  use  of  index  products.  Commodity  Exchange 
Act.  section  4a,  7  U.S.C.  Sa  (1982)  (bona  fide  hedging 
transactions  exception  to  position  limits);  CFTC 
Rule  1.3(z),  17  CFR  1.3(x)  (1988)  (definition  of  bona 
fide  hedging  transactioa).  See  alto  CFTC  Rule  1.81. 
17  CFR  1.81  (1988)  (^leculative  Position  LimiU). 

>*  The  stock  maricet  has  experienced  short  term 
volatility  related  to  the  establishment  and 
unwinding  of  stock-index  arbitrage  positions,  both 
at  quarterly  expiratioDS  when  index  options, 
futures,  aod  individual  optlaos  expire 
simultaneously  (so-callad  "triple-witching" 
expirations)  and  also  on  oeftain  non-expiratioo 
days.  See  SEC  Division  of  Maiket  Regulation's 
Report  on  dte  October  1887  Maiket  Break  (February 
1988  ("Maiket  Break  RapoitT.  at  1-7  to  1-10  and  3- 
17.  Ttie  CBOB's  ptopoeed  rale  spedfically  provides 
Oat  die  badge  examptlan  may  not  be  used  for  stock- 
index  aibitrage. 

>•  5to  letter  from  Rrederic  M.  Kriaser.  Asaodale 
General  Counsel.  C80B,  to  Maiy  RavelL  Attorney, 
DMahm  of  Maricet  Ragalattoii.  Coaimisriaa  dated 
lone  28. 19S7  (SunreiOanoe  Piooedarse  for  OBX  and 
SPX  CiMtonier  He(^  Exemptions). 


"  Letter  from  Frederic  H.  Krieger.  Associate 
General  Counsel.  CBOE,  to  Howard  Kramer, 
Assistant  Director,  Division  of  Market  Regulatioa 
Commission,  dated  August  25, 1987. 

"Id. 

>•  Id. 

"  The  Commission  expects  dw  CBOE  to 
determine  from  the  monitoring  program  informf  tion 
Including,  but  not  limited  to,  the  following:  the 
persons  who  use  the  exemption:  how  often  the 
exemption  is  used:  the  size  (dollar  value)  of  any 
portfolios  hedged:  the  number  of  stocks  represented 
in  these  portfolios  and  the  quantity  of  each  stock 
held;  positions  held  by  the  portfolios  in  stock  index 
futures,  stock  index  options  on  futures,  or  sny  other 
stock  index  option  contracts:  and  the  size  (number 
of  contracts)  of  the  index  options  positions  behl 
pursuant  to  die  exemption.  The  CBOE  also  should 
inform  the  Commission  of  die  results  of  any 
sorveillanoe  invesUgadons  nndeitakan  for  apparent 
violadoos  of  any  of  the  provisians  of  the  hedge 
exenption  rale. 
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The  Commission  believes  that  the 
CBOB  proposal  is  a  viable  approach  to 
allowing  more  efficient  hedging  of  large 
stock  portfoBos.  The  Commission  furdier 
beeves  the  proposal  wiD  increase  tihe 
depth  and  Bqnidity  of  index  opticHi 
trading  and  will  better  accommodate  the 
hedging  needs  of  portfolio  managers. 

Since  the  introduction  of  index-related 
derivative  products,  tiieir  use  by 
institutions  m  hedging  vehicles  has 
increased  substantially.  Index  products 
allow  institutions  to  hedge  the  risks 
associated  with  holding  diversified 
equity  portfohos.  Currentiy,  some 
institutions  utilize  a  variety  of  index 
option  products  and  strategies,  such  as 
the  purchase  of  protective  index  puts,  to 
hedge  divernfied  equity  portfolio 
(market)  risk.'"  Institutions,  however, 
are  generally  constrained  in  their  ability 
to  hedge  large  portfolios  with  index 
options  by  current  position  liniits.**  As 
a  result,  many  utilize  financially 
equivalent  index  futures  products  to  the 
competitive  disadvantages  of  the 
options  exchanges.*"  In  additioa  many 
institutions  attempted  to  implement 
varioris  dynamic  hedging  strategies  *' 
[e.g..  portfolio  insurance)  with  stock 
index  futures  during  the  October  1987 
market  break,  which  placed  enormous 
liquidity  demands  on  the  markets.**  The 
public  customer  hedge  exemption 
proposed  by  tfte  CBOE  should  provide 
institutions  with  an  alternative  to 
various  dynamic  hedging  strategies  tiiat 
does  not  require  purdbases  drateg 
volatile  market  periods  and  that  may  be 
less  disruptive  to  the  equity  markets.** 


'*  A  protective  pot  strategy  entail*  pnrcfaaatiig 
index  puts  sa  a  beidge  against  a  Aveniflod  (ang 
equity  poaitloa.  !■  a  dacbmng  maiket  dw  riak  of 
loaaas  ia  liie  a^uitiei  nay  be  ofiaet  by  purchasiDg 
put  options  which  increase  in  cash  value  as  tha 
overall  marliet  declines. 

'*  See  Siler.  The  Cnais  of  Confidence  in  Optioas. 
N.  Y.  Timea.  April  24. 1088.  at  Pi. 

*°  Largely  because  of  hedging  exemptions  in  the 
futures  markets,  institutions  are  able  to  offset  much 
larger  equity  positioiu  there  than  they  cnirantly 
migbt  uaing  index  options.  There  are,  however,  a 
variety  of  reasons  unrelated  to  position  limits,  rach 
as  lower  tanaactiaa  and  mvksl  impact  costs,  tkat 
may  aocoaat  for  iastitytioaa  utiliziag  index  futures 
products  as  hedgbig  vehicles  auxe  extensively  than 
they  nsa  iadax  optnns. 

*' Dynanic  hedging  iavotves  nbakndiv  s 
maikat  pottfolio  to  ncrease  or  daoease  tha 
propottiaa  of  equity  exposure  H«p«n<<i.^  on  market 
movements. 

"  Sse  the  Oivisiaa  of  Maiket  Regulaiiaa's  Market 
Bteak  Rapott  at  3-12— »-ie.  5^  alao  Stanley 
Shopkom.  speech  deDvered  at  IVadfaig  on  the 
Fotaie,  a  Gantar  far  National  Policy  Symposhim 
(Mar-SLISB^. 

"  Sas  S.  Gioasmaa  An  Anatysto  oflbe 
biq)licalioa8  for  Stodc  and  Pdtim  Moa  VotrtflRy  of 
Pi  u|p  am  naiflog  ana  Dynamic  ttodgtagSlnte^es 
(Working  Paper,  CSFM-«1S6.  Jtme  VKr\. 


IV.  CoochiskNi 

Hie  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  re<pirements  of  the  act  and  the  rules 
and  regulations  thereundar  applicable  to 
a  natioaal  securities  exchange,  and,  in 
particalar.  the  requirements  ol  sec^on 
6.**  and  the  rules  and  regulations 
thereunder.  The  Commission  believes 
that  the  CBOE  proposal  strikes  an 
appn^wiate  balance  between  the  needs 
of  market  participants  and  the 
reyilatory  purposes  position  and 
exercise  limits  are  designed  to  serve.  In 
particular,  the  proposal  wiU  enable 
portfolio  managers  who  wish  to  hedge 
large  stock  portfolios  to  use  the  CBOE's 
broad-based  stock  index  t^tions  for  that 
purpose.  At  the  same  time,  the  proposal 
is  unlikely  to  increase  manipulation  or 
disn()tion  concerns. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.**  that  tiie 
proposed  rule  change  is  approved. 

For  the  CommiMion,  l>y  the  Diviaioa  of 
Market  Regulation,  pamiant  to  delegatsd 
authority."* 

Dated  May  24,  igsa 
|oiMtlianG.Kalz, 
Secnttuy. 

[FR  Ooc  8S-12<27  FOed  6-1-88;  8:45  am] 
OOOCMKMI-a 
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«i>M  ll8gMl«tory  OrgiUMillont,  FMng 
an4  iRMMdM*  EMwtlVMMS  of 
PropotMl  Rute  CtMng*  toy  Hi* 
PNIwMpMa  Slock  Exchwigc.  Inc. 
Rotating  to  AUTOM  TranaKtion 


Pursuant  to  section  91(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78s(b)tl).  notice  is  hereby  given 
that  on  May  2, 1988,  the  Philadelphia 
Stock  Exchange,  Inc.  filed  with  the 
Securities  and  Exchange  Commission 
the  proposed  rule  change  as  described 
in  Items  I,  II.  and  ED  bekiw.  whidi  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishmg  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  dgBiiiiatkHi's 
Statemaol  of  Mm  Tanas  ol  Sufastaooe  of 
uM  nopoaaoKule  CnaBgo 

The  Philadelphia  Stock  BMcbange,  Inc. 
(THUT  or  flte  "Exchange*^  pnrsuant  to 
Rule  19b~4  of  the  Securities  Exchange 
Act  of  1934  ("Acf^  submits  a  proposed 


*«isuAC7sr(aBz). 

■•  tt  a&c  naMw  (iM^ 
■•  17  CFR  aauo4(a)tu)  cnv). 


rule  diasge  amendfaig  te  mUTs 
Optioos  Chaigas  Sehedides  for  die 
purpoae  of  indodiog  Automated  Opti<Hia 
Mariwt  System  Cknges.  AU  oilier  fses 
and  charges  on  thaae  schedules  wfll 
remain  Oie  suae.  Hie  text  of  the 
proposed  changes  includes  the  following 
(additions  are  onderscored,  deletfons 
are  fai  brackets): 

Equity  Optiom  Ciua^Bt 

OpthnM  Floor  [Staked  Ttansaction  Fee. 
SMper  contract,  for  Pom"  broken  wacating 
trmtBoctkuu  for  thar  own  aiemben  firms  or 
for  tranaactiont  exeeotedonr  theAUTOM 
Systun. 

Value  Line  Option  Charges 

Options  Floor  {Broker]  Transaction  Fee. 
S-SBperoantnct  for  floor  brokmv  executing 
trantoctioneforateiromtmeatberapnna. 

Foreign  Currency  Option  Charges 

Options  Floor  [Broker]  Transaction  Fee. 
106  per  contact  for  floor  brokers 
executing  transactitms  for  their  own 
member  firms. 

European  Currency  Unit 

Options  Floor  [Broker]  Transaction  Fee. 
$.(K  per  contract,  for  floor  brokers 
executing  transactions  lot  their  own 
member  firms. 

A  copy  <A  the  CHsrent  Sonmary  of 
Charges  and  Feet  is  attached  hereto. 

n.  Salf-Ragolalory  Otganhtatfoo's 
Stataannl  Regudiag  the  Proposed  Rule 
Change 

In  its  filiag  with  the  Commission,  the 
self-regulatory  organization  included 
statements  ooncerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rale  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sectirais  (A).  (B).  and  (C)  below,  of  the 
most  significant  aqwcts  of  such 
statements. 

A.  Setf-Regahtory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  this  rale  change  is  to 
amend  the  Exchange's  options  charges 
to  include  a  transaction  fee  that  wiU  be 
imposed  on  transactions  performed  via 
the  FUx's  new  options  order  delivery 
sjrsteoL 

Tlie  Aatomated  Optioas  Mariiet 
System  rAlTrC»r)  is  the  Abe's  new 
automated  order  defivery  and  reporting 
system  whkh  ia  desigaed  to  route 
meaiber  fins  osdars  directly  to  the 


options  trading  floor.  Inis'itew  system 
went  into  effect  on  a  pilot  basis  on  April 
8, 1988.  It  is  designed  to  enable  member 
firms  to  transmit  orden  from  off-th^ 
floor  over  remote  oonunnnication  lines 
directly  to  optimu  spedalists  on  tha 
Exchange  fkxa^  Thus  Ae  AUTC^ 
system  eliniloates  the  need  for  a  bnrfcer- 
dealer  to  use  any  floor  personnel  for  tiie 
execution  of  alible  orders. 

The  Exchange  assesses  fees  on  all 
trades  brokered  on  the  options  floor.  For 
orders  handed  by  an  independent  floor 
broker,  a  fee  equal  to  5%  of  the  broker's 
net  income  is  assessed.  For  orders 
executed  by  a  member  firm's  own 
brokers,  a  commission  is  not  charged,  so 
the  5%  fee  is  inapplicable.  Instead,  a 
charge  of  $X)6  per  contract  is  assessed. 
An  indepcmdent  floor  broker  also  is  not 
used  for  AUTOM  trades.  Thus,  the 
proposed  rule  change  makes  it  clear  that 
the  $.05  per  contract  assessment  will 
apply  to  transactions  effected  over  the 
AUTOM  System. 

To  insure  tiiat  all  users  understand 
that  the  fee  appUes  whether  a 
transairtion  is  executed  by  a  firm's  own 
floor  broker  or  through  AUTOM.  the 
exdiange  is  rtmnging  the  name  of  the 
fee  bam  Floor  Broker  Transaction  Fee  to 
Options  Floor  Transaction  Fee.  All  other 
fees  and  diarges  on  diese  sdiedtiles  will 
remain  die  same. 

The  proposed  rule  change  is   - 
consistent  with  section  0(b)(4)  of  the  Act 
in  that  it  provides  for  the  equitable 
allocation  of  reasonable  dues,  fees  and 
other  charges  among  its  members  and 
issuers  and  other  persons  using  its 
facilities. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Phlx  does  not  believe  that  the 
proposed  rule  change  will  inqrase  any 
inappropriate  burden  on  competition. 

C  Self-ReguJatory  Organisation's 
Statement  on  Comments  on  the 
ProposedRule  Change  Received  from 
Members,  Participants  or  Others 

No  comments  on  this  proposed  nde 
diange  have  been  solicited  or  received. 

m.  SoUdtatkn  of  Coaoment 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  tiiereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  nde  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  rriating  to  the  proposed 


rule  change  between  tfie  Commission 
and  any  person,  other  dian  tiiose  tiiat 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  avaUable  for 
inspection  and  copying  in  the 
Commission's  PubUc  Reference  Section, 
450  Fiftti  Street  NW.,  Washington.  DC. 
Copies  of  sudi  filing  will  also  be 
available  for  inq>ection  and  copying  at 
the  principal  office  of  ttie  Wix.  All 
submissions  should  refer  to  File  No.  SR- 
Phbc-88-17  and  should  be  submitted  by 
June  23. 1966. 

IV.  Conomissioo  Findings  and  Trimiag 
for  Commission  Action 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange  and.  in  particular,  the 
requirements  of  section  6(b)(4)  in  that 
the  proposed  fees  constitute  an 
equitable  allocation  of  reasonable  fees 
among  membera  and  member  firms 
using  its  fedUties.  The  foregoing  rule 
change  has  become  effective  purauant  to 
section  19(b)(3)  of  the  Act  and 
subparagraph  (e)  of  Rule  19b-4 
thereunder.  At  any  time  within  60  days 
of  the  filing  of  such  pnq»osed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appeara 
to  the  Commission  that  sudi  action  is 
neoessaiy  or  appropriate  in  the  public 
interest  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act 

For  the  Commission,  by  the  Division  of 
Market  Regulatioo.  parsoant  to  delegated 
authority. 

Dated:  May  2S.  19e& 
f oaaOan  G.  Kalx, 
Secretary. 

[FR  Doa  88-12426  Filed  6-1-88;  8:45  am] 
■auwa  coca  mns  si  m 


t  No.  IC-16413;  Flo  Na  611-6211] 

AppMcalion;  Tha  Advoat  Advantaga 
Inveatniant  Tniat 

May  28, 1968. 

AOCNCV:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION.  Notice  of  application  for  an 

order  under  the  Investment  Company 

Act  irf  1940  (the  "1940  Act"). 

Applicant  The  Advest  Advantage 
Investment  Triist 

Relevant  1940  Act  Sections:  Order 
requested  under  section  8(f). 

Summary  of  Application:  Applicant 
seeks  an  order  declaring  tiiat  it  has 
ceased  to  be  an  investment  company. 


FHing  Data:  tha  appBcation  was  filed 
on  April  29, 1968. 

Hearing  or  Notification  of  Hearing'  If 
no  hearing  is  ordered,  die  application 
will  be  granteiL  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  pan.,  on 
)ime  20, 1088.  Request  a  hearing  in 
writing,  giving  th>4Mture  of  your 
interest  the  reasonf&Tthe  request  and 
the  issues  you  contest  Serve  the 
Applicant  with  the  request  either 
personally  or  by  mail  and  also  send  it  to 
the  Secretary  of  the  SEC  along  with 
proof  of  service  by  affidavit  or,  for 
lawyers,  by  certificate.  Request 
notification  of  die  date  of  a  hearing  by 
writing  to  die  Secretary  of  die  SEC 

AOOiKSS:  Secretary,  SBC,  450  5di  Street 
NW.,  Washington.  DC  2054a  The 
Advest  Advantage  Investment  Trust  00 
State  Street  Boston.  Massadrasetts 
02100. 

Fon  RjirrHCR  wroiiATiow  contact: 
Financial  Analyst  Cindy  J.  Rose,  (2O<0 
272-2058,  or  Special  Counsel  David 
Goldstein,  (202)  272-3012  (Division  of 
Investment  Management). 

SWPLIMiNTAIIV  MramiATION: 

Following  is  a  summary  of  the 
application:  the  conqilete  application  is 
available  for  a  fee  from  either  the  SBCs 
Public  Reference  Branch  in  person  or  the 
SEC's  commocial  copier,  (800)  231-3282 
(in  Maryland  (301)  258-4300). 

Applicant's  Representations 

1.  The  Applicant  is  a  business  trust 
whidi  was  organized  under  the  laws  of 
the  Commonwealth  of  Massachusetts  on 
June  11, 1987.  The  Applicant  is  an  open- 
end  diversified  management  investment 
conqwny,  registered  under  die  1940  Act 
on  Form  N-lA.  The  registration 
statement  was  declared  effective  on  July 
29, 1987  under  die  Securities  Act  of  1933. 

2.  The  Applicant  consists  of  five 
series,  The  Advest  Advantage  Money 
Maricet  Fund.  The  Advest  Advantage 
Special  Fund,  The  Advest  Advantage 
(>owth  Fimd.  Tlie  Advest  Advantage 
Government  Securities  Fund,  and  l^e 
Advest  Advantage  Income  Fund. 

3.  Shares  of  beneficial  interest  in  the 
Applicant  ("Shares")  were  sold  only  to 
Hartford  Life  Insurance  Company's 
Advest  Variable  Annuity  Separate 
Accoimt  (the  "Separate  Account")  to 
provide  an  investment  vehicle  for 
certain  variable  annuity  contracts  (the 
"Contracts")  issued  by  die  Hartford  Life 
Insurance  Company  through  its  Separate 
Account  The  Separate  Account  b^gan 
offn^  the  Contracts  in  July  1987. 
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4.  Tb«  Mto  al  C— teacli  w  not— 
succasdnl  u  tke  Hutfotd  LifB 
Insurance  Company  and  tfie  Af^Ucant 
had  hoped  and.  oonaeqoendy.  the  aaaets 
of  the  Applicant  did  not  kicraaae 
significantly  as  a  mnh  of  invettment 
throng  the  Contracts. 

5.  The  Arolicant  deteimined  that 
cootinoed  effurts  to  effect  new  sales  ot 
the  Contracts  were  not  in  ttie  best' 
interests  of  ttie  Contracdwdders,  die 
SqMuate  Account  or  die  Applicant 

e.  By  letter  dated  January  28, 1988.  the 
oatstanding  Contractholdcn  for  the 
Separata  Account  the  scrie  shareholder 
of  die  Applicant  were  offiered  the  option 
of  eidier  surrendering  their  Contracts  in 
exchange  for  the  fnlly-appredated  net 
asset  value  of  the  Ccmtracts  with  no 
surrender  or  redemption  fee  chai^d  or 
using  such  net  asset  value  to  effect  an 
exchange  of  the  Contracts  for  anodier 
Hartford  Life  Insurance  Company 
annuity  contract 

7.  As  of  January  28, 1988,  there  were 
issued  and  outstanding  17,561  shares  of 
The  Advest  Advantage  Growth  Fund, 
having  a  net  asset  value  of 
approximately  $1.01  per  share  andl 
22^81  shares  of  The  Advest  Advantage 
Income  Fund  having  a  net  asset  value  of 
approximately  $14)0  per  share. 

&  As  of  March  4. 1988,  all  of  midk 
outstanding  Contractholders  bad   ■ 
exercised  one  of  such  options  and  there 
were  no  outstanding  securit^olders  of 
the  Separate  Account 

9.  As  of  March  4, 1988,  the  Sepai«t» 
Account  had  exercised  its  right  to 
redeem  all  of  its  Shares  of  The  Advest 
Advantage  Growdi  Fund  and  Hie 
Advest  Advantage  Income  Fund,  the 
only  two  of  the  five  series  funds  of  the 
Applicant  that  had  any  outstanding 
Shares,  (tece  the  Separate  Account 
redeemed  all  its  Shares,  Aere  were  no 
outstanding  Shares,  and  consequsndy, 
no  outstanding  shareholdors,  of  th« 
Applicant  | 

la  As  of  March  31. 1988,  after 
considering  the  inactive  state  and  die . 
lack  of  any  remaining  shareholders  or 
assets  of  die  Applicant  die  entire 
number  of  Trustees  then  in  ofBce  <. 
resolved  by  written  consent  pursuant  to 
sections  2.8, 8.2  and  8.4  of  the 
Applicant's  Declaration  of  Trust  to 
terminate  the  Applicant  to  request  an 
Mder  under  section  8(f)  of  the  1940  Act 
declaring  the  Applicant  has  ceased  to  be 
an  investment  company  and  to  file  a 
Certificate  of  Termination  with  the 
Commonwealth  of  Massachusetts  and 
the  City  of  Boston.  Massachusetts. 

11.  Tlie  Applicant  currendy  has  no 
assets  and  no  shareholders. 

IZ  ^iplicant  is  not  a  party  to  any 
litigadcMi  or  administraUve  jwocee^ing. 


IS.  After  die  lanniDatioB  of  As 
AppUcant  was  approvadlqr  die 
Tnisteas,  die  ^n>ilc>nt  ceased  to 
engage  in  any  busineasiithw  than  diat 
necessary  for  die  winding  tqi  of  its 
affairs. 

14.  All  expenses  of  liquidation  and  all 
expenses  rriated  to  detegistration  imder 
die  Securities  Act  of  1833  and  die  1940 
Act  have  been  paid  by  Advest  Inc.  or 
Boston  Security  CounseUors,  Inc..  the 
investment  adviser  to  the  Applicant 

For  the  Commissioa  by  the  Diviskn  of 
Investment  Management  undar  dd^tated 
autliOTity. 

JoaaaaDCKats, 

Secntary. 

[FR  Do&  88-12424  FUed  8-1-88;  a-45  am] 
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Applcation:  Clwviri/AHMiM  UA 
Equity  Fund;  invMtnMfrt  Company 
Ooragiotration 

May  28, 1980. 

AOCNCV:  Securities  and  Exchange 

Commission  {"WC']. 

ACTKM:  Notice  of  application  for  an 

order  declaring  that  applicant  has 

ceased  to  be  an  investment  company. 

Applicant:  Cheval/Alliance  U.S. 
Equity  Fund. 

Relevant  1940  Act  Section:  Order 
requesting  deregulation  under  section 
8(f)  and  Rule  8f-l. 

Summary  of  AppJicotion:  Applicant 
requests  an  order  under  secti<m  8(f) 
declaring  that  Applicant  which 
registered  under  the  1940  Act  as  an 
open-end  diversified  management 
investment  company,  has  ceased  to^be 
an  investment  companv. 

Filing  Date:  The  appucation  was  filed 
on  Mardi  23, 1988  and  amended  on  May 
18,1988. 

Hearing  or  Notification  of  Hearing:  U 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  p  jn.  on 
June  17, 1988.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest  the  reason  for  the  request  and 
the  issues  you  contest  Serve  the 
appropriate  Applicant  writh  the  request 
either  personally  or  by  mail,  and  also 
soul  it  to  the  Secretary  of  the  ^C  along 
with  proof  of  service  by  affidavit  or  for 
attorneys,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  die  Secretary  of  the  SEC 
AOOMaonc  Secretary.  Securities  and 
Exchange  Commissiaii,  450  5th  Street 


James  B.  Banks.  Staff  Attamiy.  (208) 
272^^n28  w  Brion  R.  llianmsan.  Special 
Counsel  (202)  272-3018,  Office'of 
hivastment  Company  Regulation. 
Dhdsioa  of  investment  Mangement 


riMvi 

Following  is  a  summary  <rf  die 
application;  die  complete  abdication  is 
available  for  a  fee  from  eithn  the  SECs 
Public  Reference  Branch  in  parson  or  the 
SEC»  commercial  copier  whidi  may  be 
contacted  at  (800)  231-8282  (Maryland 
(301)  253-4300). 

AppUcant's  Rqxesantadoa 

1.  Applicant  was  organized  as  a 
Massadiusetts  Business  Trust  On 
January  28, 1987,  Applicant  registered 
luider  die  Investment  Company  Act  of 
1940  (the  "Act")  as  an  open-end, 
diversified,  managment  investment 
company. 

2.  Applicant  registered  an  indefinite 
number  of  its  par  value  $.01  shares  of 
beneficial  interest  Applicant  however, 
never  made  a  public  offering  of  its 
securities. 

3.  Applicant  has  not  transferred  any 
of  its  assets  to  a  separate  trust  widiin 
the  last  18  months.  Applicant  has  not 
retained  any  assets  for  any  purpose. 

4.  Applicant  is  not  a  party  to  any 
litigation  or  administrative  proceedings, 
and  is  not  now  nor  does  not  propose  to 
engage  in  any  business  activities  other 
than  duwe  necessary  to  effectuate  the 
winding  up  of  its  affairs.         .  .  ^j,    ;..- 

For  the  Camoission,  by  the  Dtvisiea  of  ' 
InvestmfBnt  Management  pursuant  to 
delegated  authivity. 
fooatiMn  G.  Kati. 
Secretory. 

[FR  Doc.  88-12423  Filed  8-1-88;  8:48  am] 
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AppNcetion;  FMnge  Under  the  PubNc 
UIMty  Holding  Compony  Act  of  1935 
("Aero 

May2e.l9ea 

Notice  is  hereby  given  diat  die 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisioBS  of  the  Act  and  rales 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the 
application(s)  and/or  declaration(s)  for 
complete  statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  and/or  declaration(s)  and 


any  amendment(s)  tlnreto  is/are 
available  for  pnblte  inqiection  dirongh 
die  Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writhog  by 
June  20, 1988  to  the  Secretary,  Securities 
and  Exchange  Commission.  Washington. 
DC  20549,  and  serve  a  copy  on  the 
relevant  applicant(s)  and/or 
declarant(s)  at  the  address(e8)  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  widi  the 
request  Any  request  for  hearing  shall 
identify  speidficaUy  die  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  vrill  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  appUcation(8)  and/ 
or  declaration(8),  as  filed  or  as 
amended,  may  be  granted  and/or 
permitted  to  become  effective. 

Mkldle  Soiidi  Utilidae.  Inc.  at  aL  (7fr- 
71U) 

1»fiddle  Soudi  Utilities,  Inc.  (''Kfiddle 
South"),  225  Baronne  Sti«et  New 
Orleans,  Louisiana  70112,  a  registered 
holding  company,  has  filed  a  post- 
effective  amendment  to  their  declaration 
pursuant  to  section  12(b)  of  the  Act  and 
Rule  45  promulgated  thereunder. 

By  order  dated  May  28, 1988  (HCAR 
No.  24107),  Middle  Soadi  was  audiorized 
to  guarantee  cMtain  obligations  in 
connection  widi  leasing  of  two  IBM 
3000/200  computer  systems  by  MSU 
System  Services,  In&  ("Seivices"),  a 
wholly  owned  service  company 
subsidiaiy  of  Middle  South,  for  use  at  its 
data  processing  center  in  Gretna, 
Louisiana,  and  the  upgrading  of  both 
computer  systems,  llie  computer 
systems  were  leased  under  a  Master 
Lease  Agreement  dated  May  9, 1980, 
and  two  separate  Equipment  Schedules 
("Schedule  36"  and  "Schedule  41"), 
dated  November  4, 1985  and  January  20, 
1980.  respectively,  at  monthly  rental 
payments  of  $175,883  throu^  December 
31. 1989  for  Schedule  38  and  $178,737 
through  March  31, 1990  for  Schedule  41. 
Middle  Soudi  was  further  authorized  to 
guarantee  Services'  lease  obligations 
with  regard  to  the  upgrading  of  the 
computer  systems  at  an  aggregate 
acquisition  cost  not  to  exceed  $9,280,000, 
for  a  term  in  eadi  case  coterminous  with 
Schedule  38  and  Schedule  41,  at  monthly 
rental  payments  to  be  guaranteed  by 
Middle  Soudi  not  to  exceed  $175,803  and 
$127,00a  respectively. 

Middle  Soudi  now  proposes  to 
guarantee  Services'  leaae  obHgBtions  for 
SchednJe  41  equipment  opyading. 


widiout  recourse  to  Services  first  being 
required.  Schedule  36  equipment  has 
been  leased  back  to  die  lessor, 
Comdisca  Inc.  ("Comdisco"),  at  rental 
payments  equal  to  Services' 
ccRiesponding  rental  payments  over  die 
remaining  initial  term  of  the  lease. 
Schedule  41  equipment  has  been 
upgraded  to  provide  Services  with 
additional  computer  capacity  at  an 
aggregate  mondily  rental  of 
approximately  $189329  throu^ 
September  30, 1901.  It  is  stated  diet  die 
upgraded  Sdiedule  41  equipment  is 
sufficient  to  meet  Services'  computer 
capacity  needs  and,  therefore.  Schedule 
36  computer  capacity  is  no  longer 
required.  FurthM,  die  suUeasing  of 
Schedule  36  eqalpment  and  die 
upgradtaig  of  Sdiedule  41  equipment  has 
resulted  tai  cost  ssvings  and  in 
efficiencies  associated  with  the 
utilization  of  a  single  computer  system 
and  related  upgrading. 

Ohio  Power  Company  et  aL  (70-7387) 

Ohio  Power  Company  ("OPCo"),  a 
wholly  owned  subsidiaiy  of  American 
Electric  Power  Conqiany,  Inc.,  a 
registered  holding  company,  and  OPCo's 
subsidiaries.  Central  Ohio  Coal 
Company  ("COCCo"),  Southern  Ohio 
Coal  Company,  and  Windsor  Power 
House  Coal  CtMnpany  (coUectively  with 
OPCo,  die  "Applicants"),  all  located  at  1 
Riverside  Plaza.  Columbua,  Ohio  43215, 
have  filed  a  post-effective  amendment  to 
their  application-declaration  pursuant  to 
sections  9(a),  10  and  12(b)  of  the  Act  and 
Rule  45  thereunder. 

By  order  dated  June  16, 1987  (HCAR 
No.  24413),  the  Applicants  were 
authorized  to  enter  into  renewable 
Master  Leasing  Agreements  with  a 
nonaffiliate,  the  Connecticut  Bank  and 
Trust  Company  ("Connecticut"), 
whereby  Connecticut  will  least  to  the 
coal  mining  subsidiaries,  between  July  1, 
1987  and  June  30, 1088,  mining 
equipment  with  a  total  aggregate 
acquisition  cost  not  exceeding  $22 
million  for  term  of  four,  six  and  eight 
years.  OPCo  was  further  authorized  to 
execute  a  guaranty  agreement  to 
unconditionally  and  irrevocably 
guarantee  COCCo's  payment  obligations 
in  connection  with  such  leasing 
arrangements.  Because  Applicants  will 
extend  such  leasing  arrangement  to 
October  1, 1988,  OPCo  is  requesting 
authorization  to  extend  its  guaranty  of 
such  payment  obligations  of  COCCo  to 
October  1, 1988. 

Eastern  Utffities  Associates  (70-7S21) 

Eastern  Utilities  Associates  ("EUA"), 
P.O.  Box  2333,  Boston.  Massai^nsetts 
02107,  a  registered  holding  company,  has 


filed  a  declaration  pursuant  to  sections 
6(a)(2)  and  7  of  die  Act 

On  February  7, 1979  (HCAR  No. 
20916),  EUA  was  authorized,  in  relevant 
part  to  issue  and  sell  $22.5  milli<m  of 
unsecured  10Vii%  Senior  Notes,  due 
March  1. 1999  ("Senior  Notes"),  pursuant 
to  the  terms  and  conditions  set  forth  in  a 
Note  A^eement  dated  May  23, 1979 
between  EUA  and  each  of  five 
institutional  investors  ("Note 
Agreement"). 

Following  the  issuance  and  sale  ot  the 
Senior  Notes,  EUA:  (1)  Consotidated 
Brockton  Ediaon  Company  and  Fall 
River  Electric  Company  into  a  sin^ 
wholly  owned  electric  operating 
company.  Eastern  Edison  Company;  (2) 
acquired  EUA  Power  Corporation 
("Power")  as  a  wholly  owned  utility 
subsidiary;  (3)  acquired  and  organized 
EUA  Cogenex  Corporation  ("Cogenex") 
and  EUA  &iergy  Investment 
Corporation  ("Energy"),  wholly  owned 
non-utility  subsidiaries;  and  (4) 
organized  EUA  Ocean  State  Corporation 
("Ocean  State")  to  be  a  25%  equity 
partner  in  Ocean  State  Power 
partnership  ("Partnership")  which  is  in 
the  process  of  constructing  a  gas-fired 
generating  plant  in  Rhode  Island. 

EUA  states  that  it  will  be  required  to 
guarantee  the  making  of  capital 
contributions  by  Ocean  State  to  the 
Partnership,  that  it  may  be  asked  to 
provide  guarantees  or  other  assurances 
in  conjunction  with  the  activities  of 
Cogenex.  Energy  or  other  present  or 
future  subsidiaries,  and  thist  certain 
provisions  contained  in  the  Note 
Agreement  hamper  EUA  system's  ability 
to  take  full  advantage  of  the  business 
potential  available  from  investments  in 
present  or  future  EUA  subsidiaries. 

The  failure  of  an  EUA  subsidiary, 
including  EUA  Power,  to  make  a 
payment  due  on  its  outstanding  notes,  or 
such  subsidiary's  admission  in  writing 
of  its  inabdity  to  pay  its  debts  as  they 
become  due,  or  assignment  for  benefit  of 
creditors,  or  appointment  of  a  receiver 
or  filhig  or  consent  to  a  filing  of  a 
petiticm  in  bankruptcy,  is  a  default 
under  EUA's  Note  A^ement 
Consequentiy,  EUA  proposes  to 
eliminate  EUA  Power  from  the  cross- 
default  provisions  of  the  Note 
Agreement. 

EUA  thus  proposes  to  amend  the  Note 
Agreement  to:  (1)  Modify  section  10.5  by 
excluding  from  die  definition  of 
Consolidated  Funded  Debt  for  purposes 
of  that  section  all  guarantees  given  by 
subsidiaries  other  than  those  guarantees 
expressly  assumed  or  guaranteed  by 
EUA  and  those  consisting  of  a  direct 
express  guarantee  of  payment  of  any 
indeblecfaiesa,  liability  or  other 
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obUgatkm  repreaeiited  by  a  note,  bond, 
debenture  or  similar  8ecurity;  (2) 
eliminate  from  aection  10.6  a  l^tation 
on  guarantees  by  EUA  of  the 
indebtedness  liabilities  and  other 
obligations  of  any  subsidiary;  (3)  amend 
section  12.1  to  provide  that  die  crosa- 
default  provisions  of  subsections  (e),  (f), 
(g).  (h)  and  (i)  thereof  shall  not  apply  to 
Power  (4)  eliminate  Power  from  me 
definition  of  subsidiary  which  applies 
with  respect  to  covenants  included  in 
sections  10.2  and  10.4;  (5]  exclude  from 
the  definition  of  Funded  Debt  in  section 
11.1  all  indebtedness  of  Power  other 
than  indebtedness  which  has  been 
expressly  assumed  or  guaranteed  by 
EUA;  (6)  exclude  from  the  definition  of 
Total  Capitalization  in  section  11.1  any 
and  all  equity  investments  in  Power. 

In  order  to  obtain  the  required 
approval  of  75%  in  aggregate  principal 
amount  of  the  outstanding  Senior 
Noteholders  to  the  proposed 
amendments,  EUA  also  proposes  to 
increase  the  annual  interest  rate  on  the 
Senior  Notes  from  10V4%  to  10%%. 

For  the  Commiasion,  by  the  Division  of 
tnvestment  Management  pursuant  to 
delegated  authority. 
Kmatfaaa  G.  Kaiz. 
Secretary. 
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Ifltontlon  to  Cancol  tiM  I 

T9W  NivHUiMiii  MBnigemoni,  inc. 


of 


May  25. 1988. 

Notice  is  hereby  given  that  the 
Securities  and  Exchange  Commission 
intends  to  issue  an  order  pursuant  to 
section  203(h)  of  the  Investment 
Advisers  Act  of  1940  cancelling  the 
registration  of  TSC  Investment 
Management,  Inc.  ("TSC  Investment"). 
Section  208(h)  provides,  in  pertinent 
part,  that  if  the  Commission  finds  that 
any  person  registered  under  section  203, 
or  who  has  pending  an  application  for 
registration  filed  under  that  section,  is 
no  longer  in  existence  or  is  not  engaged 
in  business  as  an  investment  adviser, 
the  Commission  shall  by  order  cancel 
the  registration  of  such  person. 

On  Janaury  14, 1968,  Katherine 
Williams  McGuire  ("Williams"),  through 
cotmsel,  submitted  to  the  Commission, 
her  intention,  as  sole  officer  and 
shareh(rfder  of  TSC  Investment,  to 
withdraw  the  investment  adviser 
registration  of  TSC  Investment.  Further. 
WflBaras  stated  diat  the  corporate 
existmce  <tf  TSC  Investment  is  being 
terminated  and  diat  TSC  Investment  is 


and  had  been  inactive  as  an  investment 
adviser  since  at  least  July  26, 1967. 

In  view  of  these  drcumstaneea,  the 
Commission  believes  that  reasonable 
grounds  exist  to  support  a  findhig  that 
the  registrant  is  no  longer  in  existence  or 
is  not  engaged  in  business  as  an 
investment  adviser. 

Notice  is  given  that  any  interested 
person  may,  not  later  than  thirty  days 
after  the  date  of  this  publication,  subnodt 
to  the  Commission  in  waiting  a  request 
for  a  hearing  on  the  matter, 
accompanied  by  a  statement  as  to  the 
nature  of  his  interest  the  reasons  for 
such  request,  and  the  request  that  he  be 
notified  if  the  Commission  should  order 
a  hearing  thereon.  Any  such 
communication  should  be  addressed: 
Secretary,  Securities  and  Exchange 
Commission,  Washington,  DC  20649.  At 
any  time  after  said  date,  the 
Commission  may  issue  an  order 
cancelling  the  registrant  of  TSC 
Investment  upon  the  basis  of  the 
information  stated  therein  unless  an 
order  for  hearing  on  said  cancellation 
shall  be  issued  upon  request  or  upon  the 
Commission's  own  motion.  Persons  who 
request  a  hearing  or  advice  as  to 
whether  a  hearing  is  ordered  wlU 
receive  any  notices  and  orders  issued  in 
this  matter,  including  the  date  of  the 
hearing  (if  ordered)  and  any 
poe^nements  thereof. 

By  the  Commisaioa. 
Jooadum  G.  KaH. 
Secretary. 

[FR  Doc  88-12422  Filed  6-1-88: 8:45  am] 
>  COM  aai*4i-ii 


[CM-«/1194] 

DEPARTMENT  OF  STATE 

Shipping  CoordifMting  Conunitte*; 
OpwiMMting 

The  Shipping  Coordinating  Committee 
(SHC)  will  conduct  an  open  meeting  at 
1:30  pm.  on  June  13, 1988,  in  Room  2415, 
U.S.  Coast  Guard  Headquarters,  2100 
Second  Street.  SW.,  Washington,  DC 
20593. 

The  purpose  of  the  meeting  is  to 
finalize  preparations  for  the  60th 
Session  of  the  Council  of  the 
International  Maritime  Organizations 
(IMO)  which  is  scheduled  for  June  20-24, 
1966  in  London.  In  particular,  the  SHC 
will  discuss  the  development  of  U.S. 
positions  dealing  with,  inter  alia,  the 
following  topics: 

— Repmta  erf  the  Major  Committees. 

— nnandal  Matters. 

— {Personnel  Matters. 

Member  of  the  public  may  attend  vp 
to  the  seating  capacity  of  die  room. 


-  faterestfld  persons  may  sedc 
information  by  omtacting  Mr.  GP. 
Yoest.  U.8.  Coast  Guard  Headquarters. 
(G-Cn).  2100  Second  Street.  SW.. 
Washington,  DC  20593;  Tel:  (202)  267- 
2260. 

Date:  ^wil  29, 1988. 
FatarR.Kdiw. 

Executive  Secretary,  Shipping  Coordinating 
Committee. 

4n  Doc  88-12325  Filed  6-1-88;  8>15  am] 
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DEPARTMENT  OF  TRANSPORTATION 

rWOmWM  AVIHUffl  AOnWHWH  BIIOII 

ExtondinQ  <  ProdiicMow  Ow  Ullmlo  to 
Ifidudo  ■  Foclilty  l.ocat6d  In  ■  FOroign 
Country 


n  Fiederal  Aviation 
Administration  (FAA);  DOT. 

action:  Notice  of  availability  of 
proposed  Advisory  Circular  21-EPC  and 
request  for  comments. 


:  This  notice  aimounces  the 
availability  of  and  requesjis  comments 
op  a  propoiMd  Advis(»y  Circular  (AC) 
21-EPC  Extending  a  Production 
Certificate  to  Include  a  Fadlity  Located 
in  a  Foreign  Country.  The  ivoposed  AC 
provide*  inframation  and  guidance 
concerning  an  acceptable  means,  but  hot 
the  only  means,  of  demonstrating 
compliance  with  the  requirements  of  the 
Federal  Aviation  Regulations  (FAR)  Port 
21,  Certification  Procedures  and 
Products  and  Parts,  concerning  the 
production  of  completed  products,  (i.en 
aircraft,  engines,  propellers),  and  major 
modifications  to  aircrafL  This  ntoice 
announces  the  availability  of  proposed 
AC  21-EPC  for  review  and  comments. 

date:  Comments  must  identify  the  AC 
file  number,  P6-220-070.  and  be  received 
by  September  1, 1966. 


:  Copies  of  the  proposed  AC 
can  be  obtained  from  and  comments 
may  be  returned  to  the  following: 
Federal  Aviation  Administration, 
Production  Certification  Branch,  AWS- 
220,  Aircraft  Manufacturing  Division, 
Office  of  Airworthiness,  600 
Independence  Avenue,  SW., 
Washington.  DC  20501. 

FOR  WRTNBI MTOIMATION  CONTACT: 
Frank  P.  Pasldewicz,  Production 
Certification  Branch.  AWS-22a  Aircraft 
Manufacturing  Division.  Room  333. 
Office  of  Airworthiness.  Federal 
Aviation  Adm&iistratioa,  600 
tedqiendence  Avonua,  SW^ 
Waohington.  DG  a06«  (802)^867-6361. 


'any  mmmissatiiisi! 


Badcgronnd 

This  proposed  AC  provides 
information  and  guidance  concerning 
holders  of  FAA  production  certfficates, 
that  have  entered  into  coproduction 
agreements  with  partners  located  in 
foreign  countries.  The  proposed  AC 
delineates  the  criteria  to  determine  the 
viability  of  such  programs,  the 
manufacturers  role  and  responsibilities, 
and  the  FAA's  responsibilities. 

Comments  Invitsd 

Interested  persons  are  invited  to 
comment  on  the  proposed  AC  listed  in 
this  notice  by  submitting  such  written 
data,  views,  or  arguments  as  they  desire 
to  the  aforementioned  specified  address. 
All  communications  received  on  or 
before  the  closing  date  for  comments 
specified  above  will  be  considered  by 
the  Director  of  Airwortiiiness  before 
issuing  the  final  AC. 

Comments  received  on  the  proposed 
AC  may  be  examined,  before  and  after 
the  comment  closing  date  in  Room  333, 
FAA  Headquarters  Building  (FOB-lOA) 
600  Independence  Avenue.  SWh 


Washington.  DC  20601.  between  6:30 
ajn.  and  4:30  pjn. 
Sandy  DeLnda, 

Manager,  Aircraft  Manufacturing  Division. 
[FR  Doc.  88-12319  Filed  6-1-88: 8:45  am] 


[Summary  Nolioe  Na  PE-«6-1i] 

PoUtion  for  ExomptkN^  Summary  of 
Potitlons  Rocoivod;  Diopooitions  of 
PoUtlons  iMMd 

AODICV:  Federal  Aviation 
Adminisfration  (FAA),  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 


r.  Pursuant  to  FAA's 
rulemaking  provisions  governing  the 
application,  processing,  and  disposition 
of  petitions  for  exemption  (14  CFR  Part 
11),  this  notice  contains  a  summary  of 
certain  petitions  seeking  relief  bom 
specified  requirements  of  the  Federal 
Aviation  Regulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in,  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 

PETtnoNS  FOR  Exemption 


of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 

DATK  Comments  on  petitions  received 
must  identify  the  petition  docket  number 
involved  and  must  be  received  on  or 
before  June  22, 1988. 

AOORCSt:  Send  comments  on  any 
petition  in  triplicate  to:  Federal  Aviation 
Administration.  Office  of  die  Chief 
Counsel,  Attn:  Rules  Docket  (AGC-10), 

Petition  Docket  No ,  600 

Independence  Avenue,  SW., 

Washington,  DC  20501. 

FOR  nmTHDI  INTOIIMATWN  CONTACT 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-10).  Room  915G, 
FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone  (202) 
287-3132.. 

This  notice  is  published  pursuant  to 
paragraphs  (c),  (e),  and  (g)  of  S  11.27  of 
Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 

Issued  in  Waahington.  DC  on  May  24, 1988. 
Deniae  D.  HaU. 
Manager.  Program  Management  Staff. 


Na 

nBmOrMr 

Ragulaliona  atlacM 

OaacrtpHon  of  reKaf  aoughl 

^S^OQ 

Mmt)  AvMon  Osjnd  the  CaMomia  De- 
pflflmtnl  of  FoTMlry. 

14  CFR  121.441  and  Appandbi  F  of  Part 
121. 

14  CFR  21.73  (a)  or  (c)  md  21.213  (a)  or 
(0. 

To  alow  paWoner's  pNols  to  uaa  a  Pheaa  1  simulator  to  maal  *m 

?me7 

■WrUllliill  piOKiSnCy  CnvCMnO  lOr  piOO  m  OOnWTMnO. 

To  ritaw  the  CaMonHa  Oaparttnant  of  Fovaaky  to  oparato  a 
modMad  Qnrnnan  T8-2A  afeoafl  under  ttw  provialoca  of  a 
Oaaa  I  ProwWonal  Type  CarMcala  unM  the  angina  modMca- 
Hona  have  been  approved  by  the  FAA. 

[FR  Doc  88-12318  Filed  6-1-88;  8:45  am] 
aa.iiw  COCK  4si»-iS4i 


National  Highwray  Traffic  Safety 

AUilNIIWIiailUII 

Announcing  tho  Third  Mooting  of  tha 
Motor  Vatilfia  Saftty  Raaaarch 
Advlaory  CmiNiiillaa 


r.  National  Hi^way  Traffic 
Safety  Administration  (NHTSA),  DOT. 

ACnow  Meeting  announcement 


:  This  notice  announces  the 
third  meeting  of  the  Motor  Vehicle 
Safety  Researdi  Advisory  Committee 
(MV91AC}.  The  Committee  was 
established  in  accordance  with  die 
provisions  of  the  Federal  Advisory 


Committee  Act  to  coordinate  motor 
vehicle  safefy  research  and  avoid 
duplication  of  effort.  At  this  meeting  the 
Committee  will  consider  specific 
research  related  to  rollover  crash 
protection  for  occupants  of  passenger 
cars,  light  trucks,  and  vans; 
biomedianics  of  injury;  and  the  use  of 
"Information  Age"  electric  technologies 
to  improve  vehicle  safefy  in  the  traffic  of 
tomorrow. 

DAT!  AND  TWK:  The  meeting  is 
scheduled  to  begin  at  10:30  a.m.  on  Jime 
14, 1968,  and  conclude  at  5.-00  p.m.  on 
June  IS. 

ADonest:  The  meeting  will  be  held  in 
Room  2230  of  the  U.S.  Department  of 
Transportation  Building,  which  is 
located  at  400  Seventii  Sti«et,  SW., 
Washington,  DC 


aUPPLEMCNTARY  mFORMATION:  In  May 

1987,  the  Motor  Vehicle  Safefy  Research 
Advisory  Committee  was  established. 
The  purpose  of  the  Committee  is  to 
provide  an  independent  source  of  ideas 
for  safety  researdi.  The  MVSRAC  will 
provide  information,  advice,  and 
recommendations  to  NHTSA  on  matters 
relating  to  motor  vehicle  safety 
researdi,  and  provide  a  forum  for  the 
development,  consideration  and 
communication  of  motor  vehicle  safefy 
research,  as  set  forth  in  the  MVSRAC 
Charter. 

The  meeting  is  open  to  the  pubUc,  and 
participation  by  the  public  wUl  be 
determined  by  the  Committee  ChairmaiL 

A  public  reference  file  (Number  88-01) 
has  been  established  to  contain  the 
products  of  the  Commitiee  and  «vill  be 


20gl2  Fwfawl  Rwgiii«  /  VoL  58,  Not  106  /  ThiOTday.  »a»  X  MM  /  ttolkw 


open  to  the  public  during  the  houre  of 
8.-00  ajB.  to  4:00pJiL  at  tlie  Natioaal 
IBghway  Thifflc  Safety  Administration's 
Technical  Reference  Division  in  Room 
5106  at  400  Seventh  Street  SW., 
Washington.  DC  20580,  telephone.  (202) 
30^-2/08b 


i^TKNi  contact: 

LAuis  V.  Lombardo,  Office  of  Research 
and  Devdopment  400  Seventh  Street, 
SW.,  Room  620B,  Washington.  DC  20590^ 
telephone:  (202)  am-mtz 

Issued  OB  May  26, 19a8> 
Howsid  M.  *— "M^^ 

Chainnan,  Motor  Vehrc/fSafiitjr/lmearch 
Adrimmy  Conmimm. 

[FR  ooa  n-iaa  paed  e-l-n;  a:«  an] 


Sunshine  Act  Meetings 


Fadanl  Ragistsr 
Vol.  53.  No.  lOe 
Thursday,  June  2,  1968 


This  secten  of  ttw  FEDERAL  REGISTER 
oofrtains  notioes  of  nwottngs  pubHshsd 
under  ttie  "Government  in  ttie  Sunatiine 
Act"  (Pub.  L  94-409)  5  U.&C.  552b(^3). 


COMMOOITV  niTMIES  TfUUNNO 


TIMC  ANO  date:  lOM)  ajn.,  Tuesday. 

June  7, 1988. 

PLACC  2033  K  SL  NW.,  Washington  DC 

8th  Floor  Hearing  Room. 

status:  Closed. 

MATTEHS  TO  BC  CONStDCREO: 

Enforcement  Matters 

CONTACT  PCIISON  FON  MOM 
information:  Jean  A.  Webb.  254-6314. 
lean  A.  Webb. 

Secretary  of  the  Commission. 

[FR  Doc.  8fr-12S02  Filed  5-31-88;  3:03  pm] 

MUJNQ  coos  SSSIMII-II 

COMMOOITV  RmmCS  TRAONM 


!  ANO  DATE  10:00  a jn.,  Tuesday, 
June  28, 198& 

n>ce  2033  K  SL  NW..  Washington,  DC. 
5th  Floor  Hearing  Room. 
STATUS:  Opea 

MATTERS  TO  BE  CONSIDCREO: 

Ai^licatlon  of  die  Chicago  Mercantile 
Kcchange  for  designation  as  a  contract 
niaiket  in  5,000-Troy  Ounce  Silver  futures 
contracts 

CONTACT  PERSON  FOR  MORE 
information:  Jean  A.  Webb.  254-6314. 
jMnA.Webb. 

Secretary  of  the  Commission. 

[FR  Doc  88-12503  Filed  5-31-88;  3:03  pm] 

MUJNQ  CODE  SW1-01-M 


TIME  AND  date:  10:30  a  jn.,  Tuesday. 

June  28, 1988. 

place:  2033  K  SL  NW..  Washington,  DC. 

8th  Floor  Hearing  Room. 

status:  Closed. 

MATTERS  toe 


Rule  Enforcement  Reviews 
Enforcement  Matters 

CONTACT  PERSON  FOR  MORE 

■formation;  Jean  A.  Webb.  254-6314. 

|eMiA.Wabb. 

Secretary  cfthe  Commission. 

[FR  Do&  88-12504  Filed  6-31-68;  3:08  pm] 


EQUAL  EMPLOYMENT  OPPORTUNITV 

DATE  AND  TIME:  2.-00  p.m.  (eastern  time) 

Tuesday.  June  7. 1988. 

PLACE  Clarence  M.  MitcheU.  Jr^ 

Conference  Room,  No.  200-C  on  the 

Second  Floor  of  the  Columbia  Plaza 

Office  Building,  2401  "E"  Street  NW., 

Washington,  DC  20507. 

STATUS:  Part  of  the  Meeting  will  be 

aien  to  the  Public  and  Part  will  be 
osed  to  the  Public. 

MATTERS  TO  BE  CONSIOEREO: 

Open  Session 

1.  Announcement  of  Notation  Vote(s) 

2.  A  Report  on  Commission  Operations 

(Optional) 

3.  FY  1980  Qualification  Criteria  for  the  TERO 

Program 

4.  Proposed  FY  1980  Funding  Principles  for 

the  State  and  Liocal  Fair  Employment 
Practices  Agencies 

Closed  Session 

Litigation  Authorization:  General  Counsel 
Recommendations 
Note, — Any  matter  not  discussed  or 
(xmcluded  may  be  carried  over  to  a  later 
meeting.  (In  addition  to  publishing  notices  on 
the  EEOC  Commission  meetings  in  the 
Fsdaral  Rsglstar,  the  Commission  also 
provides  a  recorded  announcement  a  full 
week  in  advance  on  future  Commission 
sessions.  Please  telephone  (202)  634-6748  at 
all  times  for  information  on  these  meetiqgs.) 

CONTACT  PERSON  FOR  MORE 
information:  Hilda  D.  Rodriguez, 
Executive  Officer  (Acting)  on  (202)  634- 
6748. 

Date:  May  26, 1086. 
Hilda  D.  Rodiiguex. 

Executive  Offlcer  (Acting).  Executive 

Secretan'aL 

[FR  Doc  88-12418  Filed  5-27-88;  4:15  pm] 


EQUAL  EMPLOYMENT  OPPORTUNITY 

"FEDERAL  REQISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT  53  FR  18948, 
Wednesday.  May  25. 1988. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 

OF  MEETMO:  2:00  p.m.  (eastern  time) 
Wednesday.  June  1. 198& 

CHANQB  IN  THE  MEETINQ: 

Closed  Session 

litigation  Authorization:  General  Counsel 
Recommendation  has  been  added  to  the 
agenda 

CONTACT  PERSON  FOR  MORE 

;  Hilda  D.  Rodriguez, 


Executive  Officer  (Acting).  Executive 
Secretariat,  (202)  634-674& 

Date:  May  26, 1968. 
Ifilda  0.  Rodrigues, 

Executive  Officer  (Acting),  Executive 
Secretariat 

This  Notice  Issued  May  26, 198& 

[FR  Doc.  88-12419  Filed  5-27-88;  4:14  pm] 

■HXINQ  COOE  STSO-OS-M 

FEDERAL  ELECTION  COMMISSION 
"FEDERAL  REGISTER''  NOJ  88-11431. 
PREVIOUSLY  ANNOUNCED  DATE  AND  TIME 

Thursday,  May  26, 1988,  lOKW  a.m. 
THE  FOLLOWNM  ITEM  WAS  ADDED  TO  THE 
agenda:  Revised  Draft  AO 1988-16— 
Michael  A.  Nemeroff  on  behalf  of  die 
American  Medical  Association  and  the 
American  Medical  Political  Action 
Committee. 


DATE  AND  TIME:  Tuesday,  June  7, 1988, 

10:00  a.m. 

place:  999  E  Street,  N.W.,  Washington 

DC. 

STATUS:  This  meeting  will  be  closed  to 

the  public. 

ITEMS  TO  BE  DISCUSSED: 

Compliance  matters  pursuant  to  2  U.S.C. 

437g. 
Audits  conducted  pursuant  to  2  U.S.C  437g, 

438(b),  and  Title  28,  U.S.C. 
Matters  concerning  participation  in  civil 

actions  or  proceedings  or  arbitration. 
Internal  personnel  rules  and  procedures  or 

matters  affecting  a  particular  employee. 

DATE  ANO  TIME:  Thursday,  June  9, 1988. 

10:00  a.m. 

place:  999  E  Street,  NW..  Washington. 

DC  (Ninth  Floor). 

STATUS:  This  meeting  will  be  open  to  the 

public. 

MATTERS  TO  BE  CONSIDERED: 

Setting  of  Dates  for  Future  Meetings. 

Correction  and  Approval  of  Minutes. 

Eligibility  Report  for  Candidates  to  Receive 

Presidential  Primary  Matching  Funds. 
Status  of  Presidential  Audits. 
Draft  AO  1088-24-^.  Lee  Halterman  on 

behalf  of  The  Committee  for  Congressman 

Dellums. 
Routine  Administrative  Matters. 

PERSON  TO  CONTACT  FOR  INFORMATION: 

Mr.  Fred  Eiland.  Information  Officer, 

Telephone:  202-376-3155. 

MuyW.Dove, 

Administrative  Assistant 

[FR  Doc  88-12406  FUed  5-31-88;  3:00  pm] 
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:  AND  DATE  llKX)  ajou,  Monday,  June 
6,1968. 


:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets, 
NW.,  Washington,  DC  20551. 

STATUS:  Closed. 

MATTCM  TO  BC  CONSIOaitR 

1.  Penonnel  actiona  (appointments. 

promotions,  assignments,  reassignments, 
and  sal»y  aca—^  hiiuttiny  iadl»itiuri 
Federal  Seserva  Systeai  aayk^aes. 

2.  Any  items  carried  forward  bmn  a 

previously  announced  meeting. 

CONTACT  PCRSON  FOH  MORS 
MrORMNTieN.  Mr.  fosepfa  R  Cbne, 
Asmtant  to  tbe  Board;  (2eS>45S-320t. 


You  may  call  (202)  452-3207,  beginnii« 
at  approximately  5  p.m.  two  buaineM 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank  '- 
holding  company  applications  scheduled 
for  the  meeting. 

Date:Miiya7,naft 
lamas  McAfee, 

AtetKtalB  SBontBiy  ofthv  Board. 
[PR  Doc  88-12420  FUed  »-«>-80(  AW  ami 


1.  Maime  Accident  Report  Capsizing  and 

Sinking  of  die  U.8.  Fishing  Vessel  LARK. 

Massachusetts.  October  8. 1987. 

2.  Jbihwd  AcsidBBt  Bsport:  HMdma 

rnWislseoflwe  CSX  Ke)gM  tnim.  Bast 
CoBoaed.  Nkw  YoricMraqr  6. 1887. 
a.  BaanBMiidBltoBs  A-«-U«  diroagh  -120t 
Flight  Restrictions  Over  Hazardous 
Materials  B^SSm  and  Other  Disasters. 
(Calendsnd  by  ClMinHn  Bumstt) 


NATMMML  TfUmPQIITATIOH  SAfCTY 


MRMMATION  CONTACT:  Sea 


\  AND  BAIK  0:30  ajD.  Tueuky.  Jme 
7,196& 


;  Board  Room, 
Independenca  Avowe.  SW. 
Washington,  DC  20594. 


Hardeetlyvfao^: 

BaaHaideaty. 

Fadmt  ntigktui  IMmm  OffSeer. 

May  27, 1988. 

(PR  Doc.  88-12446  Filed  5-31-88;  11:39  am] 
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Thursday 
June  2,  1988 


Part  II 

Department  of 
Housing  and  Urban 
Development 

Office  of  the  Secretary 

24  CFR  Part  8 

Nondiscrimination  Based  on  Handicap  In 

Federally  Assisted  Programs  and 

Activities;  Final  Rule 

Delegation  and  Re-Delegation  of 

Authority;  Notices 
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DEPARTMENT  OF  HOUSmQ  AND 
URBAN  DEVELOPMENT 

Office  of  the  Secretary 

24  CFR  Part  8 

[Docket  Na  R-M-528;  FR-770] 

Nondiscrimination  Based  on  Handicap 
in  Federally  Assisted  Programs  snd 
ActtviMee  of  the  Department  of 
Housing  and  Urt»an  Development 

AOENCV:  Office  of  the  Secretary.  HUD. 
action:  Final  rule. 


summary:  hud  adopts  procedures  and 
policies  to  assure  nondiscrimination 
based  on  handicap  in  programs  and 
activities  receiving  Federal  financial 
assistance  from  the  Department  of 
Housing  and  Urban  Development.  The 
rule  implements  section  504  of  the 
Rehabilitation  Act  of  1973^  as  amended. 
EFFCCTtVE  DATE  July  11. 1988.  except  for 
5  §  8.21(c)(4).  8.24(d).  8.25(c).  8.51.  and 
8.55(b),  that  contain  information 
collection  requirements.  In  accordance 
with  the  Paperwork  Reduction  Act  of 
1980  (Pub.  L  96-511).  the  reporting  or 
recordkeeping  provisions  that  are  i 
included  in  this  regulation  have  been 
submitted  for  approval  to  the  Office  of 
Management  and  Budget  (OMB).  They 
are  not  effective  until  0\ffl  approval  has 
been  obtained  and  the  public  notified  to 
that  effect  through  a  technical 
amendment  to  this  regulation. 
FOn  FURTHER  INFORMATION  CONTACT: 

Robert  Ardinger.  Section  504  Program 
Manager,  Office  of  Fair  Housing  and 
Equal  Opportunity,  Room  5230. 
Department  of  Housing  and  Equal 
Opportunity,  Room  5230,  Department  of 
Housing  and  Urban  Development.  451 
Seventh  Street  SW.,  Washington.  DC 
20410.  Telephone:  (202)  75S-5404.  A 
telecommunications  device  for  deaf 
persons  (TDD)  is  available  at  (202)  755- 
1734.  These  are  not  toll  free  numbers. 
This  rale  will  be  available  on  tape  for 
persons  with  vision  impairments  in  the 
Office  of  the  Rules  Docket  Clerk.  Room 
10268  at  the  above  address. 
SUfVLEMENTARY  INFORMATION: 

Background  of  the  Rule  ! 

Section  504  of  the  Rehabilitation  Act 
of  1973.  as  amended  (29  U.S.C.  794). 
provides  that  "No  otherwise  qualified 
individual  with  handicaps  in  the  United 
States  *  *  *  shall,  solely  by  reason  of 
his  handicap,  be  excluded  from  the 
participation  in,  be  denied  the  benefits 
of,  or  be  subjected  to  discrimination 
under  any  program  or  activity  receiving 
Federal  financial  assistance  *  *  *." 

On  May  6, 1983.  HUD  published  an 
interim  rule  establishing  procedures  and 


policies  to  ensure  nondiscrimination 
based  en  kandicap  in  prograns  and 
activities  receiving  Federal  finencia] 
assistance  from  the  Department  (48  VR 
20638.  republished  at  48  FR  22/K70,  May 
18, 1983).  On  June  15, 1983,  the 
Department  revoked  the  notice  of 
effective  date  of  the  interim  rule  (48  FR 
27528)  and  issued  a  notice  that  it  was 
treating  the  published  interim  rule  as  a 
proposed  rule  and  extending  the 
comment  period  to  September  8, 1983  (48 
FR  27529). 

HUD  received  a  total  of  1.273 
comments  on  the  proposed  rule.  The 
Department  read  and  analyzed  each 
comment  whether  received  before  or 
after  the  formal  comment  period  e^qnred 
on  September  8, 1983.  Over  800  of  these 
comments  consisted  of  six  groups  of 
form  comments,  leaving  over  400 
separate  comments,  many  of  which  ere 
lengthy  and  detailed.  The  Department 
prepared  a  comprehensive  summary  of 
the  public  comments  for  its  internal  use 
in  reviewing  and  considering  the 
numerous  comments  received  in 
preparation  of  the  final  rule.  Because  the 
issues  raised  in  both  the  proposed  rule 
and  the  comments  are  complex  and 
because  there  is  a  diversity  of  interests 
affected  by  this  rule,  the  Department 
made  the  55-page  summary  prepared  for 
internal  use  available  to  the  public  free 
of  charge  (48  FR  56798,  December  23, 
1983).  Approximately  700  copies  of  the 
summary  were  requested  and 
distributed  to  interested  persons. 

The  Departmsnt  formed  a  Section  504 
Task  Force  to  consider  the  public 
comments  received  in  preparation  of  the 
final  rule.  This  Task  Force  was 
composed  of  hi^  level  representatives 
of  the  major  elements  of  the 
Department.  A  group  of  major  disability 
organizations  on  two  occasions 
requested  meetings  with  the  Task  Force. 
The  first  such  meeting  was  held  on 
August  25. 1983  and  the  second  on 
November  2. 1984.  At  these  meetings  the 
representatives  of  the  disability  groups 
represented  provided  oral  comments  on 
the  proposed  rule.  The  Department  also 
received  important  and  valuable  written 
coimnents  from  housing  providers 
around  the  country.  The  issues  raised  by 
all  of  the  comments  received  in  response 
to  the  proposed  rule  received  careful 
consideration  in  the  preparation  of  the 
final  rule. 

Section-by-Section  Analysis  and 
Response  to  Pul>lic  Conunents 

Preamble 

The  preamble  of  the  proposed  rule 
was  discussed  in  206  of  the  comsBents 
received.  Many  of  these  commentvs 
stated  without  explanation  that  the 


preamble  "misuses  civil  rights  case 
lew."  Only  six  commenters  provided 
SKplanations  of  their  criticisms.  This 
much  smaller  number  of  commenters 
snderstood  the  preamble  to  state  that 
section  504  requires  only  that  "modest 
alfirmadve  steps"  be  taken  to  prevent 
Ascrimination  against  disabled  persons. 
However,  the  preamble  in  fact  states 
that  court  decisions  "have  confirmed 
that  section  504  requires  at  least 
"modest  affirmative  steps  to 
accommodate  handicapped  persons."  48 
FR  22477  (emphasis  supplied). 

Subpart  A — General  Provisions 

Seciion  B.1 

Fbur  commenters  expressed  concern 
over  the  sentence  in  {  8.1(a)  of  the 
proposed  rule  which  stated  that 
compliance  with  24  CFR  Part  8  "does  not 
assure  compliance  with  requirements  for 
accessibility  by  the  physically 
handicapped  imposed  pursuant  to  the 
Architectural  Barrierr  Act  of  1968,  as 
amended.  (41  U.S.C  4151  et  seg.)  where 
applicable."  These  commenters 
expressed  some  confusion  as  to  the 
relationship  between  HUD's 
Architectiual  Barriers  Act  rule  [24  CFR 
Part  40)  and  HUD's  section  504  tule. 
These  conunents  are  discussed  along 
with  other  similar  comments  received  on 
S  8.30  of  the  proposed  mle  which 
proposed  standards  for  facility 
accessibility  or  dwelling  unit 
accessibility  when  applicable. 

HUD  has  amended  S  8.1  to  add  that 
the  rule  also  implements  section  109  of 
the  Housing  and  Community 
Development  Act  of  1974,  as  amended 
(42  U.S.C.  5309).  Section  109  prohibits 
discrimination  in  the  Community 
Development  Block  Grant  (CDBG) 
ftogram.  Section  109  provides  that  any 
prohibition  of  discrimination  with 
respect  to  other  qualified  individuals 
with  handicaps  as  provided  in  section 
504  shall  also  apply  to  the  CDBG 
program. 

Section  8.2 

Section  8.2  of  the  proposed  rule,  which 
described  the  applicability  of  the  rule. 
has  been  substantially  rewritten  from 
the  wording  of  the  proposed  rule. 
However,  the  language  was  changed 
only  to  make  the  section  easier  to 
understand;  the  revised  language  does 
not  alter  the  scope  of  the  rule. 

Section  8.3 

A  total  of  985  comments  were 
received  on  §  8.3,  the  definitions  section 
ci  the  proposed  rule. 

Iteee  different  definitions  of  the  term 
"ecoessible"  were  proposed.  The  first 
definition  of  the  term  accessible  in  the 


proposed  nrfe  stated  that  "accessible'', 
when  used  with  respect  to  a  program  or 
activity,  means  that  such  program  or 
activity  is  conducted,  delivered,  or 
offered  in  such  a  way  that  qualified 
handicapped  persons  gmi  benefit  from 
and  participate  in  the  |H-ogram  or 
activity.  The  Department  is  deleting  this 
definition  from  the  final  rule  because  it 
is  vague  and  unnecessary  in  view  of 
§  8.20  of  the  rule  which  seto  forth  the 
general  requirement  concerning  pro-am 
accesaibihty. 

The  second  definition  of  "accessible" 
which  appeared  in  the  proposed  rule  has 
been  revised  to  state  that  the  term, 
when  Bsed  with  respect  to  the  design, 
construction  or  alteration  of  a  facility  or 
a  portion  of  a  facility,  other  than  an 
individual  dwelling  unit,  means  that 
such  facility  or  portion  thereof,  when 
designed,  constructed  or  altered,  can  be 
approached,  entered  and  used  by 
individuals  with  handicaps.  A  facility 
that  complies  with  the  standards 
prescribed  by  i  8.32  of  the  final  rule,  the 
Uniform  Federal  Accessibility 
Standards  (UPAS),  satisfies  this 
definition  of  the  term  accessible.  The 
revision  of  this  definition  of  "accessible" 
means  that  under  the  final  rule  UFAS  is 
not  the  sole  means  by  which  recipients 
can  achieve  compliance  with  the 
requirement  that  new  construction  and 
alterations  be  accessible. 

The  third  definition  of  the  term 
"accessible"  relates  to  the  design, 
construction,  or  alteration  of  individual 
dwelling  units.  The  first  sentence  of  this 
definition  has  been  revised  firom  the 
proposed  rule  to  make  it  consistent  with 
the  concept  of  adaptability  and  to 
clarify  the  definition.  The  first  sentence 
of  the  definition  now  provides  that 
"accessible",  when  used  with  respect  to 
the  design,  construction,  or  alteration  of 
an  individual  dwelling  unit  means  that 
such  unit  is  located  on  an  accessible 
route  and  when  designed,  constructed, 
altered,  or  adapted,  can  be  approached, 
entered,  and  used  by  individuals  with 
physical  handicaps.  Again,  UFAS  is  not 
the  sole  means  of  achieving 
accessibility.  Furthermore,  the  definition 
in  the  final  rule,  as  did  the  definition  in 
the  proposed  rule,  makes  it  clear  that  an 
adaptable  unit  on  an  accessible  route  is 
an  "accessible"  unit  for  purposes  of  this 
rule. 

The  term  "adaptable"  in  the  proposed 
nde  has  been  changed  to  "adaptabifity" 
in  the  final  rule  and  minor  editorial 
changes  hare  been  made  to  clarify  die 
definition. 

The  definition  of  the  term  "applicant 
for  assistmee'*  has  been  revised  for 
clarity.  The  revised  defiintion  provides 
that  an  "appficant  for  assistance"  is  one 
who  subadts  en  application,  request 


plan  or  statement  requfred  to  be 
approved  by  a  Department  official  or  by 
a  primary  recipient  as  a  condition  to 
becoming  eligible  for  Federal  financial 
assistance.  An  application  means  such  a 
request,  plan  or  statement. 

A  definition  of  the  tenn  "auxiliary 
aids"  has  been  added  to  the  final  rule  in 
light  ol  the  addition  of  }  8ii,  dealing  with 
communications.  Section  8.6  is 
discussed  m  more  detail  below. 

The  definition  (rf  "Federal  financial 
assistance"  has  been  clarified.  The 
revised  definition  also  expliddy  states 
that  the  term  "Federal  financial 
assistance"  includes  proceeds  from 
guaranteed  loans  in  the  Community 
Development  Block  Grant  program.  See 
24  CFR  57ae02  (a)  and  (c). 

The  final  rule  contains  definitions  of 
the  terms  "historic  preservation 
programs  or  activities"  and  "historic 
properties."  The  term  "historic 
properties"  is  used  in  |  &31  of  the  final 
rule.  The  definition  appeared  in  i  8.29  of 
the  proposed  rule.  It  has  not  been 
changed  substantively.  The  term 
"histwic  preservation  programs  or 
activities"  is  used  in  §  a21(c)  of  the  final 
rule.  An  historic  preservation  program 
or  activity  is  a  HUD-assisted  program 
having  preservation  of  historic 
properties  as  a  primary  purpose. 

Section  103(d)  of  the  Rehabilitation 
Act  Amendments  of  1986  changed  the 
statutory  term  "handicapped  individual" 
to  "individual  with  handicaps." 
Accordingly,  the  final  rule  refers  to 
"individual  with  handicaps"  and 
"qualified  individual  with  handicaps." 
instead  of  "handicapped  person"  and 
"qualified  handicapped  persons." 
respectively.  The  definition  of 
"individual  with  handicaps"  is  identical 
to  the  definition  of  handicapped  person 
appearing  in  the  section  504 
coordination  regulation  for  federally 
assisted  programs  (28  CFR  41.31). 
Although  section  103(d)  of  the 
Rehabilitation  Act  Amendments  of  1986 
changed  the  statutory  term 
"handicapped  individual"  to  "individual 
with  handicaps,"  the  legislative  history 
of  this  amendment  ineficates  that  no 
substantive  change  was  intended,  fai 
particular,  althoi^  the  term  "individual 
with  handicaps"  as  revised  refers  to 
"handicaps"  in  the  plural,  it  does  not 
exclude  persons  who  have  only  one 
handicap.  Thus,  although  the  term  has 
been  changed  in  this  regulation  to  be 
consistent  widi  the  statute  as  amended, 
the  definition  is  imchanged.  except  for 
die  addition  of  language  relating  to 
alcoholics  or  drug  abusers  wfai^  was 
part  of  the  defim'tion  of  "qualified 
handicapped  persons"  in  the  proposed 
rule  and  one  other  change  made  as  a 
result  of  the  enectment  in  1968  of  the 


Civil  Rights  Restoration  Act.  These  two 
changes  are  discussed  b^ow. 

The  definition  of  "qualified 
individuals  with  handicaps"  ("qualified 
handicapped  persons"  in  the  proposed 
rule)  has  been  revised  in  a  number  of 
respects  from  the  definition  the 
Department  proposed  in  1963.  The 
proposed  rule  contained  one  definition 
with  respect  to  employment  and  another 
definition  with  respect  to  prograns  or 
activities  other  than  employment.  While 
the  distinction  between  employment  and 
non-employment  programs  has  been 
retained  in  the  filial  rule,  the 
Department  has  added  a  definitian  of 
"qualified  individual  with  hamhcaps" 
with  respect  to  any  program  or  activity 
under  which  a  person  is  required  to 
perform  services  or  to  achieve  a  level  ai 
accomplishment  This  addition  is  an 
adaptation  of  the  definition  of  "qualified 
individual  with  handicaps"  in  the 
Department  of  Justice  revised  prototype 
for  Federally  conducted  programs 

(S .103).  In  a  program  or  activity 

under  which  a  person  is  required  to 
perform  services  or  to  achieve  a  level  of 
accomplishment  a  "qualified  individual 
with  handicaps"  is  defined  as  an 
individual  with  handicaps  who  meets 
the  essential  eligibility  requirements  and 
who  can  achieve  the  purpxwe  of  the 
program  or  activity  without 
modifications  in  the  program  or  activity 
that  the  recipient  can  demonsfrate 
would  result  in  a  fundamental  alteration 
in  its  nature. 

In  the  proposed  rule,  the  definition  of 
"qualified  handicapped  persons"  with 
respect  to  employment  stated  that  the 
term  does  not  include  any  individual 
who  is  an  alcoholic  or  drug  abuser 
whose  current  use  of  alcohol  or  drugs 
prevents  such  individual  from 
performing  the  duties  of  the  job  in 
question  or  whose  employment  by 
reason  of  such  current  alcohol  or  drug 
abuse,  would  constitute  a  direct  threat 
to  property  or  die  safety  of  others.  This 
language  is  derived  from  a  1978 
amendment  to  the  Rehabihtation  Act  29 
U.S.C.  706(7)(B).  as  amended  by  section 
122(a)  of  die  Rehabihtation, 
Comprehensive  Services,  and 
Developmental  Disabilities  Amendment 
of  1978.  In  the  final  rule,  this  language 
has  been  deleted  from  the  definition  of 
"qualified  individual  with  handicaps^ 
and  added  to  the  definition  of 
"individual  with  handicaps"  to  more 
closely  follow  the  statutory  language. 

The  portion  of  the  definition  of 
"qualified  handicapp>ed  persons"  with 
respect  to  programs  or  sctirities  in  1 8.3 
of  die  proposed  rule  was  criticized 
because  oif  the  phrase  excluding  from 
that  definition  "any  individual  whose 
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current  use  of  alcohol  or  drugs  would 
constitute  a  direct  threat  to  the  property 
or  safety  of  others."  A  number  of 
commenters  believe  that  this  phrase 
should  be  deleted  because  the 
Rehabilitation  Act  only  makes  an 
express  distinction  relating  to  drug  and 
alcohol  use  for  purposes  of  employment. 
Although  this  statutory  language  does 
not  apply  expressly  in  contexts  other 
than  employment,  it  is  clear  that 
individuals  whose  participation,  by- 
reason  of  current  alcohol  or  drug  abuse, 
would  constitute  a  direct  threat  to  the 
property  or  safety  of  others  are  not 
"individuals  with  handicaps"  for 
purposes  of  section  504.  Therefore,  this 
language  has,  with  some  clarification, 
been  retained  in  the  final  rule.  However, 
as  previously  explained,  it  has  been 
moved  to  the  definition  of  "individual 
with  handicaps." 

The  Department  also  wishes  to  stress 
that  the  fact  that  drug  addiction  and 
alcoholism  may  be  handicaps  does  not 
mean  that  these  conditions  must  be 
ignored  by  recipients  in  tletermining 
whether  an  individual  is  qualified  for 
services  or  employment  opportimities. 
On  the  contrary,  a  recipient  may  hold  a 
drug  addict  or  alcoholic  to  the  same 
standard  of  performance  and  behavior 
to  which  it  holds  others,  even  if  any 
unsatisfactory  performance  or  behavior 
is  related  to  the  person's  drug  addiction 
or  alcoholism.  In  other  words,  while  an 
alcoholic  or  drug  addict  may  not  be 
denied  services  or  disqualified  from 
employment  solely  because  of  his  or  her 
condition,  the  behavioral  manifestations 
of  the  condition  may  be  taken  into 
accoimt  in  determining  whether  he  or 
she  is  qualified.  For  example,  a  person's 
participation  in  an  alcoholics 
anonymous  group  does  not.  in  and  of 
itself,  disqualify  the  person  from  the 
definition  of  "individual  with 
handicaps." 

With  respect  to  the  employment  of  a 
drug  addict  or  alcoholic,  if  the  addiction 
or  dcoholism  prevents  successful 
performance  of  the  job.  the  person  need 
not  be  provided  the  employment 
opportunity  in  question.  For  example,  in 
making  employment  decisions,  a 
recipient  may  judge  addicts  and 
alcoholics  on  the  same  basis  it  judges  all 
other  applicants  and  employees.  Thus,  a 
recipient  may  consider  for  all 
applicants,  including  drug  addicts  and 
alcoholics — past  personnel  records, 
absenteeism,  disruptive,  abusive,  or 
dangerous  behavior,  violations  of  rules 
and  unsatisfactory  work  performance. 
Moreover,  employers  may  enforce  rules 
prohibiting  the  possession  or  use  of 
alcohol  or  drugs  in  the  work  place. 


provided  that  such  rules  are  enforced 
against  all  employees. 

With  respect  to  other  services,  the 
implications  of  coverage  of  alcoholics 
and  drug  addicts  are  two-fold:  First,  no 
person  with  handicaps,  whether  or  not 
related  to  drug  addiction  or  alcoholism, 
may  be  excluded  from  services  solely  by 
reason  of  the  presence  or  history  of 
these  conditions;  second,  to  the  extent 
that  the  manifestations  of  the  condition 
prevent  the  person  from  meeting  the 
basic  eligibility  requirements  of  the 
program  or  cause  interference  with  the 
operation  of  the  program,  the  condition 
may  be  taken  into  consideration.  Thus, 
an  owner  may  not  exclude  an  addict  or 
alcoholic  as  a  tenant  on  the  basis  of 
addiction  or  alcoholism  if  the  recipient 
determines  that  the  person  can 
successfully  participate  in  the  housing 
program  and  complies  with  the  rules  of 
the  program  and  if  his  or  her  behavior 
does  not  constitute  a  direct  threat  to 
property  or  the  safety  of  others. 

liiere  was  strong  reaction  to  the 
portion  of  the  definition  of  "qualified 
handicapped  persons"  (now  "qualified 
individuals  with  handicaps")  that 
proposed  to  define  the  term  "essential 
eligibility  requirements:"  Most 
commenters  criticized  the  phrase  in  the 
proposed  rule  indicating  that 
handicapped  persons  must  comply  "with 
all  obligations  of  occupancy,  including 
the  obl^ation  to  conduct  himself  or 
herself  in  a  manner  which  will  not 
disturb  his  or  her  neighbors'  peaceful 
enjoyment  of  their 
accommodation  *  *  *  ."The basic 
criticism  of  this  language  was  that  it 
would  impose  a  "double  standard" 
because  non-handicapped  persons  are 
not  required  to  prove  that  their  behavior 
will  not  disturb  neighbors. 

The  quoted  language  was  not 
intended  to  impose  a  "double  standard." 
All  applicants  for  and  tenants  of  HUD- 
assisted  housing  have  an  obligation  not 
to  disturb  their  neighbors'  peaceful 
enjoyment  of  their  accommodations.  For 
example,  and  as  some  commenters 
recognized,  the  model  lease  for  many 
HUD  programs  requires  that  tenants 
agree  not  to  "make  or  permit  noises  or 
acts  that  will  disturb  the  rights  or 
comfort  of  neighbors."  In  addition. 
HUD's  tenant  selection  criteria  for 
public  housing  require  that  Public 
Housing  Agencies  (PHAs]  establish 
criteria  "reasonably  related  to  whether 
the  conduct  of  the  applicant  in  present 
or  prior  housing  has  been  such  as  would 
not  be  likely  to  interfere  with  other 
tenants  in  such  a  manner  as  to  diminish 
their  enjoyment  of  the 
premises  *  *  *  ."  24  CFR  980.205(b) 
(emphasis  supplied).  Thus,  the  "peaceful 


enjoyment"  language  included  in  the 
definition  of  "essential  eligibility 
requirements"  for  iHt}gram8  or  activities 
other  than  employment  does  not  impose 
a  requirement  on  handicapped  housing 
applicants  that  is  not  imposed  on  non- 
handicapped  housing  applicants.  Rather, 
it  is  merely  an  illustration  and 
application  of  the  requirement  that  in 
order  to  be  considered  a  "qualified 
individual  with  handicaps"  an 
individual  must  meet  the  "essential 
eligibility  requirements"  of  the  program. 
In  this  regard,  a  number  of  commenters 
supported  the  "peaceful  enjoyment" 
language  as  consistent  with  the 
professional  management  of  housing. 

Nonetheless,  the  large  number  of 
comments  critical  of  the  quoted 
language  indicates  that  the  language 
could  be  misinterpreted  and  misapplied 
by  recipients.  Consequently,  the 
Department  is  deleting  the  "peaceful 
enjoyment"  language  in  the  final  rule. 
The  deletion  of  this  language  does  not. 
however,  alter  the  requirement  that  in 
order  for  a  handicapped  person  to  be  a 
"qualified  individual  with  handicaps"  he 
or  she  must  meet  all  of  the  stated  and 
inherent  essential  eligibiUty 
requirements  of  the  program  in  question. 

"There  was  also  criticism  of  the  portion 
of  the  definition  of  "essential  eligibility 
requirements"  which  requires  that  an 
occupant  of  multifamily  housing  be 
capable  of  independent  living.  Some 
commenters  feel  that  the  language 
should  be  omitted  altogether  because 
disabled  persons  can  determine  for 
themselves  whether  or  not  they  can  live 
independentlv.  Other  commenters 
suggested  that  the  rule  should  provide 
standards,  criteria  and  procedures  for 
evaluating  whether  or  not  an  applicant 
is  capable  of  independent  living.  Still 
other  commenters  supported  the 
definition  as  proposed. 

After  carefully  considering  the 
comments  received  regarding  the  phrase 
"capable  of  independent  living"  in  S  8.3 
of  the  proposed  rule  the  Department  has 
determined  to  delete  the  phrase  bora  the 
definition.  Instead,  the  definition  as 
revised  focuses  upon  an  occupant  of 
multifamily  housing  being  capable  of 
complying  with  all  obligations  of 
occupancy  either  without  supportive 
services  or  with  supportive  services 
provided  by  persons  other  than  the 
recipient.  Such  a  person  is  qualified  for 
housing. 

In  a  housing  program,  an  individual 
with  handicaps  is  "qualified"  if  the 
person  meets  the  basic  eligibility 
requirements  that  govern  eligibility  for 
admission,  care,  or  service  normally 
provided  to  others.  For  example,  in  a 
section  202  project  a  person  is  ineligible 


for  beonng  for  elderly  persons  tf  the 
person  does  not  meet  the  age  - 
requirement  for  admission  to  tiie 
program.  On  the  other  band,  an 
individual  with  handicaps  is  "quaRfled,'' 
for  cjcample,  for  public  housing,  if  the 
person  meet»cwrent  efigibifity 
requirements  such  as  income  as  weff  as 
implicit  rcqnireneafe  raherent  in  the 
oatare  of  tbe  piegraRi,  such  as  that  an 
occupant  be  capsMe  of  complyiag  with 
aQ  obligations  of  occopancy. 
Accordingly,  persons  with  handfcape 
can  be  denied  program  benefit,  sodk  as 
occupancy  of  a  dwell^  unit  in  a  HUD- 
assiated  hoasnig  project,  on  the  basis  of 
failure  to  meet  legitimate  eligibifity 
criteria  that  are  applied  to  individuals 
both  with  and  without  handicaps.  For 
example,  an  individual  with  hamfieapa 
can  be  denied  occupancy  on  the  .basis  of 
a  record  of  disturbance  of  neighbors,  or 
destruction  of  property  that  may 
adversely  a^ect  other  residents,  or 
failnre  to  meet  tent  obligations,  even  if 
the  behavior  is  related  to  the  person's 
handicap.  HUD  recipients  will  have  to 
make  dedsions  as  to  whether  each 
applicant  i>  qoalified  on  a  case-by-case 
basis  in  the  course  of  their  (»dinary 
eligibility  determinations.  In  mridng 
these  determinations,  a  presumption  in 
favor  of  the  indtvidoal's  own 
asseannent  of  hia  or  her  capabilities  ia 
warranted  in  the  absence  of  substantia) 
evidence  to  the  contrary. 

At  the  same  time,  a  recipient  is  not 
required  to  provide  supportive  services, 
e.g.,  counseling,  medical,  or  social 
services  that  fall  outside  the  scope  of  its 
housing  program.  A  recipient  is  required 
to  make  modifications  in  order  to  enable 
a  qualified  applicant  with  handicaps  to 
participate,  bat  is  not  required  to  offer  a 
program  of  a  fundamentally  different 
nature.  Southeastern  Community 
College  V.  Davis,  442  U.S.  397  (1979).  The 
test  is  whether,  with  appropriate 
modifications,  the  ^plicant  can  achieve 
the  purpose  of  the  program  offered;  not 
whether  the  applicant  could  benefit  or 
obtain  results  fix>m  some  other  program 
that  the  recipient  does  not  offer.  For 
example,  in  a  housing  program  a 
recipient  is  not  required  to  provide 
supportive  services  to  enable  an 
in^vidual  with  handicaps  \o  participate 
in  the  program  unlesa  the  pmpose  of  the 
program  is,  at  least  in  part,  to  provide 
supportive  services.  See  f  8.2^[b).  bi  a 
program  in  which  supportive  services 
are  not  contemplated,  proricfing  diem 
woald  reaolt  ai  a  fundamental  alteration 
in  the  program — e.g.,  to  an  intermediate 
care  program.  In  this  example,  if  tfte 
individual  does  not  require  supportive 
services  trom  the  recipient,  the 
individual  would  be  quahfied,  provided 


tint  he  or  she  meets  the  essential 
eligibffity  requirements  for  the  program. 
Of  coarse,  aO  services  (e.g.,  routine 
medical  check-ups  or  social  services) 
that  are  provided  as  part  of  the  program 
must  be  provided  on  a 
nondiscriminatory  basis.  The  rule  also 
provides  that  redpients  need  not  take 
any  action  that  would  result  in  undue 
financial  and  administrative  burdens. 

It  should  be  noted  that  some  projects 
are  designed  specifically  for  parsons 
who  are  not  capable  of  living  completely 
"independently",  see.  e.g..  24  CFR 
882.102  (definition  of  "Independent 
Group  Residence").  However,  most 
HUD-assisted  housing  projects  do  not 
oSier  support  services.  In  a  project  that 
does  not  provide  support  services  it  is 
not  legally  signiilcant  whether  the 
obligations  of  tenancy  are  met  by  the 
individual  alone  or  with  assistance 
which  he  or  she  arranges.  However,  the 
Department  wishes  to  stress  that  a 
recipient  is  not  required  to  provide 
support  services  to  meet  the  needa  of  an 
individual  with  handicaps  if  these 
services  are  not  part  of  the  original 
program.  Such  action  would  constitute  a 
fundamental  alteration  in  the  nature  of 
the  program,  which  is  not  required  by 
section  504.  Southeastern  Community 
College  V.  Davis,  442  U.S.  397  (1979). 

A  number  of  other  definitions  have 
been  added  to  9  8.3  of  the  rule. 

A  definition  of  the  term  "program  or 
activity"  has  been  added  to  the  rule  as  a 
result  of  the  enactment  of  the  Civil 
Rights  Restoration  Act  of  1987  (Pub.  L 
100-259).  Section  4  of  the  Civil  Rights 
Restoration  Act  amended  section  504  to 
add  a  definition  of  the  term  "program  or 
activity"  as  that  term  is  used  in  section 
504.  The  definitifNi  of  the  term  "program 
or  activitjr"  in  the  final  rule  restates  the 
definition  in  the  Civil  Rights  Restoration 
Act. 

Section  9  of  the  Civil  Rights 
Restoration  Act  amended  section  7(8)  of 
the  Rahabilitation  Act  of  1973.  29  U.S.C. 
708(8).  to  add  a  new  subparagraph  (C) 
which  states  Aat  for  purposes  of  section 
504,  as  it  relates  to  emplojrment.  the 
term  individual  with  handitraps  "does 
not  include  an  individnal  who  has  a 
currently  contagious  disease  or  infection 
and  who.  by  reason  of  such  disease  or 
infection,  would  constitute  a  direct 
threat  to  the  health  or  safety  of  other 
individuals  or  who,  by  reason  of  the 
currency  contagious  disease  or 
infection,  is  unable  to  perform  the  duties 
of  the  job."  This  language  has  been 
added  to  the  definition  of  "individual 
with  handicaps"  in  the  rule  in  order  to 
conform  the  rule  to  the  statute,  as 
amended  by  Congress. 


The  Civil  Rights  Restoration  Act  also 
amended  section  504  to  add  a  provision 
relating  to  "small  providers."  h  states 
that  "smal  providers"  are  not  required 
by  section  504  to  make  significant 
structural  alterations  to  their  existing 
facilities  for  the  purpose  of  assuring 
program  accessibility,  if  alternative 
means  of  providing  die  services  are 
available.  The  Civil  Rights  Restoration 
Act  further  provides  that  the  terms  used 
in  the  subsection  relating  to  small 
providers  "shall  be  construed  with 
reference  to  the  regulations  existing  on 
the  date  of  the  enactment  of  this 
subsection."  The  Civil  Rights 
Restoration  Act  does  not  contain  a 
definition  of  the  term  "small  provider." 
The  Department  is  considering 
publiaUng  a  proposed  rule  which  woald 
amend  Part  8  to  add  a  definition  of 
"small  provider"  and  otherwise 
implement  the  provision  of  the  Civil 
Rights  Restoration  Act  relating  to  small 
providers. 

A  definition  of  the  term  "primary 
recipient"  has  been  added  to  the  final 
rule.  A  "primary  recipient"  is  defined  to 
mean  any  person,  group,  organization. 
State  or  local  unit  of  government  that  is 
authorized  or  required  to  extend  Federal 
financial  assistance  to  another  recipient 
for  the  purpose  of  carrying  out  a 
program. 

The  final  rule  defines  the  term 
"replacement  cost  of  the  completed 
facility."  The  term,  which  is  used  in 
§  8.23(a)  of  the  final  rule,  is  defined  as 
the  current  cost  of  construction  and 
equipment  for  a  newly  constructed 
housing  facility  of  the  size  and  type 
being  altered.  Construction  and 
equipment  costs  do  not  include  die  cost 
of  land,  demolition,  site  improvements, 
non-dwelling  facilities  and 
administrative  costs  for  project 
development  activities,  "rhis  definition, 
which  did  not  appear  in  the  proposed 
rule,  has  been  added  so  the  meaning  of 
the  term  "replacement  cost  of  the 
completed  facility"  will  be  clear.  The 
definition  in  the  final  rule  is  based  upon 
the  definition  of  the  term  "prototype 
costs"  as  the  term  is  used  in  the  public 
housing  program.  See  24  CFR  941.204. 

A  definition  of  the  term  "subetantial 
impairment"  has  also  been  added  to 
S  8.3  as  it  relates  to  historic  faciUties. 
Substantial  impurment  is  defined  to 
mean  a  significant  loss  of  the  integrity  of 
finished  materials,  design  quality  or 
special  character  resulting  from  a 
permanent  alteration.  The  term  is  used 
in  S  8.31  of  the  final  rule  which  relates  to 
historic  facilities. 
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Section  8.4 

A  laige  number  of  conunenters  I 
opposed  the  deletion  in  {  a4(a)  of  the 
proposed  rule  of  the  words  "or  benefits 
from"  from  the  phrase  "any  program  or 
activity  that  receives  or  benefits  from 
Federal  financial  assistance"  that 
appears  in  the  DOJ  Coordination 
Regulation.  28  CFR  41.51(a)  (emphasis 
supplied).  In  the  preamble  to  the    i 
proposed  rule  (48  FR  22474)  the 
Department  explained  that  the  deletion 
of  the  phrase  "or  benefits  from"  was 
made  to  conform  the  regulatory 
language  to  that  of  the  statute  and  was 
not  intended  to  alter  the  jurisdictional 
reach  of  section  504.  The  Department 
further  stated  in  the  preamble  of  the 
proposed  rule  that  while  the  phrase  "or 
benefits  bom"  may  be  critical  in  the 
context  of  certain  other  government 
programs  it  is  not  aware  of  a  context 
involving  HUD  programs  where  the 
phrase  would  make  a  difference.  The 
Department  invited  comments  as  to 
specific  contexts  in  which  an  issue  as  to 
the  jurisdictional  reach  may  be  seen  as 
arising  based  upon  this  language. 

The  Department  received  only  a  few 
examples  in  response  to  its  request.  The 
examples  received  express  concern  that 
deletion  of  the  "or  benefits  from" 
language  would  mean  that  only  direct 
recipients  of  HUD  assistance  would  be 
covered  by  section  504.  However,  the 
commenters  seem  to  be  confusing  two 
situations:  Those  in  which  programs 
indirectly  receive  actual  Federal 
financial  assistance,  and  those  in  which 
entities  merely  "benefit  from,"  but  do 
not  receive,  the  assistance.  TTie  first  are 
covered  by  section  504;  the  second  are 
not  The  definition  of  "recipient"  in  9  8.3 
expressly  includes  any  instrumentality 
of  a  State  or  its  pohtical  subdivision, 
any  private  agency,  institution, 
organization,  or  other  entity,  or  any 
person  to  which  Federal  financial 
assistance  is  extended  directly  or 
through  another  recipient  *  *  *."  Thus, 
the  rule  expressly  covers  subrecipients. 

The  Department  also  received  a  large 
number  of  comments  stating  that  the 
Department  should  not  have  omitted 
fit)m  S  a4(b)(4)  of  the  proposed  rule 
language  in  the  Department  of  Justice 
Coordination  Regulation  stating  that 
recipients  may  not  utilize  criteria  or 
methods  of  administration  that  "have 
the  effect  of  subjecting  qualified 
handicapped  persons  to  discrimination 
on  the  basis  of  handicap."  28  CFR 
41.51(b)(3).  These  commenters  pointed 
out  that  this  language  is  important 
because  intentional  discrimination  is 
often  difficult  to  prove.  Furthermore,  the 
Supreme  Court  recently  assumed, 
without  actually  decid^,  that  section 


504  "reaches  at  least  some  conduct  that 
has  an  unjustifiable  disparate  impact 
upon  the  handicapped."  Alexander  v. 
Choate,  489  U.S.  287.  289  (1985).  The 
Court,  in  its  analysis,  reviewed  the 
legislative  history  of  section  504  and 
concluded  that  "(djiscrimination  against 
the  handicapped  was  perceived  by 
Congress  to  be  most  often  the  product, 
not  of  invidious  animus,  but  rather  of 
thoughtlessness  and  indlifference — of 
benign  neglect"  Id.  at  295  (footnote 
omitted).  For  these  reasons,  the 
Department  has  added  language  to 
S  8.4(b)(4)  of  the  final  rule  maldng  it 
clear  that  a  recipient  may  not,  directly 
or  through  contractual  or  other 
arrangements,  utilize  criteria  or  methods 
of  administration  that  have  the  piupose 
or  the  effect  of  subjecting  qualified 
handicapped  persons  to  discrimination 
on  the  basis  of  handicap.  In  addition, 
the  Department  has  added  language  to 
S  8.4(b)(5)  making  it  clear  that 
applicants  for  assistance  and  recipients 
may  not,  in  determining  the  site  or 
location  of  a  facility,  make  selections 
the  purpose  or  effect  of  which  would 
exclude  handicapped  persons  &t)m, 
deny  them  the  benefits  of,  or  otherwise 
subject  them  to  discrimination  under 
any  program  or  activity  that  receives 
Federal  financial  assistance. 

Section  8.4(b)(4)  prohibits  the  use  of 
criteria  or  methods  of  administration 
that  have  the  effect  of  discriminating 
against  individuals  of  a  particular 
handicap.  However,  not  all  instances  of 
disparate  impact  signal  the  existence  of 
illegal  discrimination.  If  a  neutral  policy 
that  causes  a  desparate  effect  is 
manifestly  related  to  the 
accomplishment  of  a  program  objective, 
it  does  not  violate  this  provision. 

Section  8.4(b)(5)  prohibits 
discriminatory  site  selection.  Paragraph 
(b)(6)  of  the  proposed  rule  would  have 
allowed  HUD  to  exempt  a  recipient  from 
the  requirement  of  paragraph  (b)(5)  if 
compliance  would  have  rendered  the 
facility  "financially  infeasible"  or  if  the 
alternative  to  compliance  would  be 
"nonparticipation"  in  the  program.  The 
Department  has  deleted  the  exemption 
in  S  8.4(b)(6)  of  the  proposed  rule 
because  it  is  unnecessary.  The  final  rule 
makes  it  clear  that  the  rule's  program 
accessibility  requirements  never  require 
a- recipient  to  take  any  action  that  would 
result  in  a  fundamental  alteration  in  the 
native  of  the  program  or  in  undue 
financial  and  administrative  burdens. 
Furthermore,  the  Department  of  Justice 
has  consistently  interpreted  provisions 
similar  to  S  8.4(b)(5)  as  not  prohibiting  a 
recipient  that  has  facilities  located  on 
hilly  terrain,  for  instance,  from  erecting 
any  new  facilities  at  its  present  site. 


Furthermore,  the  deletion  of  paragraph 
(b)(6)  makes  HUD's  final  rule  consistent 
witii  the  Department  of  Justice 
Coordination  Regulation.  See  28  CFR 
41.51(b)(4). 

HUD  has  also  added  to  §  8.4  a  new 
paragraph  (b)(6)  prohibiting 
discrimination  in  facilities  constructed 
with  Federal  funds.  Finally,  HUD  has 
added  to  S  8.4(b)(1)  a  new  subparagraph 
(9  8.4(b)(l)(vii))  which  prohibits  a 
recipient  fit)m  denying  a  dwelling  to  an 
otherwise  qualified  buyer  or  renter 
because  of  a  handicap  of  that  buyer  or 
renter  or  a  person  residing  in  or 
intending  and  eligible  to  reside  in  that 
dwelling  after  it  is  sold,  rented  or  made 
available.  This  provision  makes  it  clear 
that  a  recipient  may  not  refuse  to  rent  or 
sell  to  an  otherwise  qualified  individual 
because  that  individual  resides,  or 
intends  to  reside,  with  a  person  who  is 
handicapped. 

Section  8.4(c)(1)  of  the  proposed  and 
final  rules  provides  that  the  exclusion  of 
non-handicapped  persons  from  the 
benefits  of  a  program  limited  by  Federal 
statute  or  executive  order  to  individuals 
with  handicaps  or  the  exclusion  of  a 
specific  class  of  individuals  with 
handicaps  from  a  program  limited  by 
Federal  statute  or  Executive  Order  to  a 
different  class  of  individuals  wifh 
handicaps  is  not  prohibited  by  this  rule. 
An  example  of  such  a  Federal  program 
is  found  in  section  202  of  the  Housing 
Act  of  1959, 12  U.S.C.  1701  ("section 
202").  The  section  202  program  provides 
Federal  financial  assistance  to  private 
sponsors  who  provide  housing  for  the 
elderly  and/or  handicapped.  There  are 
three  distinct  categories  of  eligible 
handicapped  persons  in  the  section  202 
program:  Those  who  are  physically 
handicapped;  developmentally  disabled; 
and  chronically  mentally  ill.  Thus, 
including  elderly  persons  (age  62  or 
over)  there  are  actually  four  separate 
groups  of  persons  eligible  from  section 
202  assistance,  and  each  group  has 
distinct  needs.  Accordingly,  section  202 
developments  are  custom  tailored  to  the 
specific  client  population  or  populations 
the  sponsor  was  approved  by  HUD  to 
serve.  For  instance,  many  section  202 
projects  are  lawfully  limited  to  elderly 
and  physically  handicapped  persons.  It 
follows  that  developmentally  disabled 
and  chronically  mentally  ill  persons  who 
are  not  also  elderly  or  physically 
handicapped,  are  not  "otherwise 
qualified  individuals  with  handicaps" 
for  projects  designed  and  approved  for    , 
elderly  and  physically  handicapped 
persons  and  cannot  bie  admitted  to  them. 
As  9  8.4(c)(1)  makes  clear,  such  a  denial 
does  not  viofate  section  504.  HUD's 
policy  with  regard  to  section  202 


projects  has  been  upheld  in  the  courts. 
For  example,  in  Brecker  v.  Queens  B'nai 
B'rith.  607  F.  Supp.  428  (E.D.N.Y.  1985), 
affd,  798  F.2d  52,  57  (2d  Cir.  1986).  the 
court  stated  that  "[s]ection  504  may  not 
be  used  to  expand  the  delivery  of 
benefits  awarded  under  another  statute 
if  that  statute  otherwise  restricts  the 
dehvery  of  benefits."  Id.  at  436  (citations 
omitted).  See  also  Knutzen  v.  Eben  Ezer 
Lutheran  Housing  Center.  815  F.2d  1343 
(10th  Cir.  1987);  and  Edge  v.  Pierce,  No. 
82-51,  slip  op.  (D.N.J.  May  22, 1984). 

Two  new  paragraphs  have  been 
added  to  9  8.4.  Section  8.4(e)  deals  with 
the  relationship  between  this  rule  and 
inconsistent  State  or  local  laws. 
Paragraph  (e)  makes  it  clear  that  the 
obligation  to  comply  with  this  rule  is  not 
obviated  or  alleviated  by  the  existence 
of  any  State  or  local  law  or  other 
requirement  that,  on  the  basis  of 
handicap,  imposes  inconsistent  or 
contradictory  prohibitions  or  limits  upon 
the  eligibility  of  qualified  individuals 
with  handicaps  to  receive  services  or  to 
practice  any  occupation  or  profession. 

Paragraph  (f)  makes  it  clear  that  the 
enumeration  of  specific  forms  of 
prohibited  discrimination  in  paragraphs 
(b)  through  (e)  of  9  8.4  does  not  limit  the 
general  prohibition  on  discrimination  in 
paragraph  (a). 

Section  8.4(e)  of  the  proposed  rule 
contained  a  requirement  that  recipients 
"take  appropriate  steps  to  ensure  that 
communications  with  their  appUcants, 
employees,  and  beneficiaries  are 
available  to  persons  with  impaired 
hearing."  The  final  rule  substitutes  for 
9  8.4(e]  a  separate,  more  comprehensive 
and  detailed  section  on  communications 
(9  8.6).  Section  8.6  is  adapted  from  the 
Department  of  Justice's  regulation  for 
federally  conducted  programs.  Section 
8.6  of  the  final  rule  explicitly  requires 
the  provision  of  auxiUary  aids  where 
necessary  to  ensure  that  qualified 
individuals  with  handicaps  are  provided 
opportunities  to  benefit  from  housing 
and  nonhousing  programs  that  are  as 
effective  as  that  provided  to  individuals 
without  handicaps.  Auxihary  aids  are 
often  critically  needed  in  these 
programs.  For  example,  to  ensiue 
effective  conununication  with 
applicants,  participants,  and  members  of 
the  pubUc  who  are  hearing-  or  speech- 
impaired,  a  recipient  may  be  required  to 
install  in  its  office  a  telecommunication 
device  to  allow  an  individual  with 
impaired  hearing  or  speech  to  call 
directly  to  the  recipient's  office  without 
the  need  for  an  interpreter.  To  provide 
persons  with  impaired  vision  with 
information  as  to  the  existence  and 
location  concerning  its  programs  or 
activities,  and  facilities,  a  recipient  may 


be  required  to  tape  record,  print  written 
material  in  large  print  or  transcribe  in 
Braille  certain  information  concerning 
its  programs  or  activities.  A  recipient 
may  be  required  to  provide  devices  such 
as  auxiliary  alarms  for  persons  with 
hearing  or  vision  impairments  or  a 
decoding  device  to  equip  a  television  in 
a  pubUc  area  to  provide  closed- 
captioning  service,  so  that  participants 
with  hearing  impairments  receive 
benefits  that  are  as  effective  as  those 
provided  to  participants  without 
handicaps.  However,  a  recipient  need 
not  provide  individually  prescribed 
devices,  readers  for  personal  use  or 
study,  or  other  devices  of  a  personal 
nature.  For  example,  a  recipient  need 
not  provide  eye  glasses  or  hearing  aids 
to  appUcants  or  participants  in  its 
programs  or  activities.  Similarly,  the  rule 
does  not  require  a  recipient  to  provide 
wheelchairs  to  persons  with  mobility 
impairments. 

Subpart  B — Employment 

Section  8.11 

Fifteen  (15)  comments  discussed 
9  8.11,  which  requires  that  recipients 
make  reasonable  accommodation  to  the 
known  physical  or  mental  limitations  of 
qualified  handicapped  applicants  and 
employees.  Five  of  these  commenters 
suggested  that  9  8.11(b)  be  amended  to 
require  that  an  employer  place 
handicapped  persons  in  the  job  best 
suited  to  their  individual  handicaps.  On 
the  other  hand,  one  commenter  feels 
that  section  504  does  not  require  any  job 
restructuring,  even  in  the  form  of  shifting 
non-essential  duties  to  other  employees. 
Section  8.11  strikes  a  balance  in 
between  these  two  positions.  Paragraph 
(b)  of  9  8.11  makes  clear  that  reasonable 
accommodation  is  intended  to  include, 
but  is  not  limited  to,  the  modification  of 
work  schedules,  including  part-time 
employment,  and  job  restructuring.  Job 
restructuring  may  entail  shifting  non- 
essential duties  to  other  employees. 
However,  this  does  not  mean  that  an 
empkjyer  is  required  to  place  a 
handicapped  person  in  any  one 
particular  position.  Rather,  9  8.11 
requires  only  that  an  employer  make 
reasonable  accommodation  where 
necessary  to  help  handicapped  persons 
overcome  difficulties  they  may  have  in 
performing  the  essential  elements  of  a 
particular  position.  In  addition,  two 
commenters  praised  the  examples  of 
reasonable  accommodation  in  9  8.11(b). 

Section  8.13 

Six  comments  were  received  on  9  8.13 
dealing  with  preemployment  inquiries, 
two  of  which  were  of  a  detailed  nature. 
One  commenter  expressed  concern  that 


the  limitations  on  requiring  a  medical 
examination  in  9  8.13(c)  would  create 
problems  for  some  large  employers. 
Paragraph  (c)  proposed  to  allow  an 
employer  to  condition  an  offer  of 
employment  on  the  results  of  a  medical 
examination  conducted  prior  to  the 
employee's  entrance  on  duty  if  two 
conditions  are  met.  The  commenter 
explained  that  it  is  not  uncommon  for 
multi-location  corporations  operating  a 
central  employment  office  to  maintain 
large  appUcant  pools,  in  some  instances 
numbering  as  high  as  300  applicants. 
These  appUcant  pools  enable  employers 
to  respond  quickly  to  request  for  large 
numbers  of  employees  needed  for 
particular  projects  and  the  success  of 
these  pools  depends  upon  an  abiUty  to 
match  expeditiously  applicant  skills  and 
qualifications  with  job  requirements. 
"The  abiUty  to  respond  quickly,  it  is 
argued,  is  lost  if  medical  examinations 
can  be  given  only  after  an  applicant  has 
already  been  conditionally  hired  and 
referred.  On  the  other  hand,  another 
commenter  feels  that  9  8.13  does  not  go 
far  enough.  This  commenter  specificaUy 
objected  to  allowing  a  mandatory 
medical  examination  unless  all 
employees,  and  not  just  those  in  a 
particular  job  category,  are  required  to 
take  the  examination.  On  balance  the 
Department  believes  that  9  8.13  should 
remain  imchanged  from  the  proposed 
rule.  While  the  first  commenter's 
concern  is  legitimate,  aUowing  medical 
examination  before  an  offer  of 
employment  (conditional  or 
unconditional]  is  actually  made  creates 
a  significant  potential  for  discrimination 
against  handicapped  applicants. 
Furthermore,  such  discrimination  would 
often  be  difficult  to  prove.  The 
Department  also  believes  that  adoption 
of  the  second  conunenter's 
recommendation  that  the  Department 
delete  the  phrase  "in  that  category  of 
job  classification"  from  9  8.13(c)(1) 
would  impose  an  unnecessary  burden 
and  expense  on  employers.  For  example, 
an  employer  may  require  medical 
examinations  for  positions  involving 
physical  labor  but  not  for  other  types  of 
positions.  Such  distinctions  are 
reasonable  and  non-discriminatory.  The 
Department  see  no  reason  to  place 
section  504  recipients  in  the  position  of 
having  to  choose  between  requiring 
medical  examinations  in  their  federaUy 
assisted  I)rograms  for  all  job 
classifications  or  foregoing  medical 
examinations  altogether.  Of  course,  a 
recipient  may  only  use  the  results  of  the 
medical  examination  in  accordance  with 
the  requirements  of  this  part.  The  results 
of  a  medical  examination  may  not  be 
used  to  deny  employment  to  a 
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handicapped  person  wha  with 
reasonable  accommodation,  can  perform 
the  job  unless  the  recipient  can 
demonstrate  that  the  accommodation 
would  impose  an  undue  hardship  on  the 
operation  of  its  program. 

Section  8.14 

Because  of  several  Federal  Circuit 
court  decisions.  §  8.14  of  the  proposed 
rule  provided  that  subpart  B  would  not 
be  enforced  in  certain  states  unless  the 
primary  objective  of  the  Federal       1 
Hnancial  assistance  was  to  provide  I 
employment.  After  the  publication  of  the 
proposed  rule  the  Supreme  Court  ruled 
that  section  504  prohibits  employment 
discrimination  even  if  the  recipient  of 
Federal  financial  assistance  receives  no 
aid  the  primary  purpose  of  which  is  to 
promote  employment.  Consolidated  Rail 
Corp.  V.  Darrone,  104  S.CL  1248  (1984). 
Accordingly,  S  814  of  the  proposed  rule 
has  been  deleted  in  the  final  rule: 
subpart  B  will  be  enforced  nationwide 
with  respect  to  all  HUD-assisted 
programs  and  activities. 

Subpart  C-^>rogram  AccessibUity 

Section  8.20 

Section  8.20  proposed  a  general 
requirement  concerning  program 
accessibility.  It  provided  that  each 
program  or  activity  that  receives  Federal 
financial  assistance  from  HUD  shall  be 
operated  so  that  the  program  or  activity, 
when  viewed  in  its  entirety,  is  readily 
accessible  to  and  usable  by  qualified 
individuals  with  handicaps.  For  the  sake 
of  consistency,  HUD  has  revised  S  8.20 
to  follow  the  general  statement 
concerning  program  accessibility 
appearing  in  the  Department  of  Justice 
Coordination  Regulation.  See  28  CPfL 
41.56.  Accordingly,  {  8.20  has  been 
revised  to  provide  that  except  as 
otherwise  provided  in  55  a21(c)(l). 
8.24(a).  8.25,  and  8.31,  no  qualified 
individual  with  handicaps  shaU.  because 
a  recipient's  facihties  are  inaccessible  to 
or  unusable  by  individuals  with 
handicaps,  be  denied  the  benefits  of,  be 
excluded  from  participation  in,  or 
otherwise  be  subjected  to  discrimination 
under  any  program  or  activity  that 
receives  Federal  financial  assistance. 

Section  8.21 

Section  8.21  proposed  a  program 
accessibility  requirement  with  resard  to 
non-housing  facilities.  The  section  as 
proposed  did  not  deal  separately  with 
new  construction,  alterations  and 
existing  non-housing  facilities.  For  the 
sake  of  clarity,  the  ^al  rule  does  so. 
Section  8.21(a)  of  the  final  rule  provides 
that  newly  constructed  non-housing 
facilities  shall  be  readily  accessible  to 


and  usable  by  individuals  with 
handicaps.  A  non-housing  facility 
designed  and  constructed  in  accordance 
with  UFAS  satisfies  this  requirement 

Paragraph  (b)  of  5  8.21  provides  that 
alterations  to  existing  non-housing 
facilities  shall,  to  the  maximum  extent 
feasible,  be  made  to  be  readily 
accessible  to  and  usable  by  individuals 
with  handicaps.  A  recipient  is  not 
required  by  paragraph  (b)  to  make  a 
non-housing  facihty  accessible  if  doing 
so  would  impose  undue  financial  and 
administrative  burdens  on  the  operation 
of  the  recipient's  program  or  activity. 

Paragraph  (c)  of  5  8.21  relates  to 
existing  non-housing  facilities  not  being 
altered  and  requires  that  recipients 
operate  non-housing  programs  or 
activities  receiving  HUD  assistance  so 
that  the  program  or  activity,  when 
viewed  in  its  entirety,  is  readily 
accessible  to  and  usable  by  individuals 
with  handicaps.  Paragraph  (c)  of  the 
final  rule  also  provides,  as  did 
paragraph  (b)  of  the  proposed  rule,  that 
a  recipient  is  not  necessarily  required  to 
make  each  of  its  existing  non-housing 
facilities  readily  accessible  to  and 
usable  by  individuals  with  handicaps. 
Paragraph  (c)  of  the  final  rule  also  states 
that  a  recipient  is  not  required  to  take 
any  action  that  it  can  demonstrate 
would  result  in  a  "fundamental 
alteration"  in  the  nature  of  its  program 
or  activity  or  in  "undue  financial  and 
administrative  burdens." 

Most  of  the  88  comments  the 
Department  received  on  5  8.21  related  to 
the  "fundamental  alteration"  and 
"undue  financial  or  administrative 
burden"  language  in  the  proposed  rule. 
One  group  of  commenten  objected  to 
this  language  on  the  ground  that  a  dvil 
right  should  not  be  thwarted  by  the 
excuse  of  administrative  burden.  Other 
commenters  fear  that  the  language  is  too 
broad  and  susceptible  of  loose 
interpretation.  The  "fundamental 
alteration"  and  "undue  financial  or 
administrative  burden"  language  in  the 
proposed  rule  was  based  upon  the     ■ 
Supreme  Court's  decision  in 
Southeastern  Community  College  v. 
Davia.  442  U.S.  397  (1979).  holdkig  that 
section  504  does  not  require  program 
modifications  that  result  in  a 
fundamental  alteration  in  the  nature  of  a 
program,  and  in  the  Court's  statement 
that  section  504  does  not  require 
modifications  that  would  result  in 
"undue  financial  and  administrative 
burdens."  442  U.S.  at  412.  Thus,  section 
504  does  not  create  an  absolute  right  to 
access.  See  also,  Rhode  Island 
Handicapped  Action  Committee  r. 
Rhode  Island  Public  Transit  Authority, 
718  F.2d  490  (1st  Cir.  1983).  Davis  has 


been  followed  in  the  circuit  courts. 
Dopico  V.  Goldschmidt,  687  F.2d  644 
(2nd  Cir.  1982);  American  Public  Transit 
Association  v.  Lewis  (APTA),  655  F.2d 
1272  (D.C.  Cu-.  1981).  In  addition,  the 
Department  of  Justice,  the  agency 
responsible  for  coordinating  the 
implementation  and  enforcement  of 
section  504  throughout  the  Federal 
government  has,  with  one  minor 
exception,  adopted  this  very  same 
standard  in  its  section  504  regulation 
governing  the  Department  of  Justice's 
Federally  conducted  programs,  28  CFR 
39.150  (Program  accessibility:  Existing 
facilities),  and  in  its  prototype  rule  for 

other  agencies'  programs,  5 .150. 

The  Department  of  Justice  regulation 
refers  to  "undue  financial  and 
administrative  burdens"  instead  of  the 
"undue  financial  or  administrative 
burdens"  language  used  in  HUD's 
proposed  rule.  In  order  to  conform  the 
Department's  regulation  to  Davis  and 
the  Department  of  Justice  section  504 
regulation  governing  federally 
conducted  programs  the  final  HUD  rule 
refers  to  "undue  financial  and 
administrative  burdens."  Moreover, 
since  the  "fundamental  alteration"  and 
"undue  financial  and  administrative 
burdens"  limitations  codify  recent  case 
law  the  Department  does  not  see  any 
legal  basis  for  omitting  them  from  the 
rule  as  suggested  by  some  commenters. 
The  Department  notes  that  since  Davis. 
circuit  courts  have  applied  the  "undue 
financial  and  administrative  burdens" 
limitation  on  a  showing  that  only  one  of 
the  two  "undue  btu-dents"  would  be 
created  as  a  result  of  the  modification 
sought  to  be  imposed  under  section  504. 
See  e.g..  Dopico  v.  Goldschmidt,  supra: 
APTA,  supra.  However,  the  Department 
wishes  to  stress  that  the  limitations  in 
paragraph  (c)  are  not  intended,  as  some 
commentera  suggested,  to  render 
meaningless  the  accessibility 
requirements  of  5  8.21,  and  they  cannot 
be  fairly  read  as  doing  so. 

Paragraph  (c)(3)  of  5  8.21  follows  the 
Department  of  Justice  Coordination 
Regulation  in  setting  a  time  period  for 
compliance.  The  final  rule  provides  that 
the  recipient  shall  comply  with  the 
requirements  of  5  8.21  within  sixty  dajrs 
of  July  11, 1968,  except  where  structural 
changes  in  facilities  are  undertaken.  If 
structural  changes  are  undertaken,  they 
must  be  made  within  three  years  of  July 
11, 1988,  and  a  transition  plan  must  also 
be  prepared. 

Section  8.22 

The  Department  received  338 
conunents  on  5  8.22  which  proposed 
accessibility  requirements  for  newly 
constructed  housing.  The  proposed  rule 
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provided  that  a  minimum  of  five  percent 
of  the  total  dwelling  units  in  a  project 
containing  not  less  than  IS  dwelling 
units  (but  not  less  than  one  unit  in  any 
such  project)  be  made  accessible  for 
persons  with  mobility  impairments  and 
an  additional  two  percent  be  made 
accessible  for  persons  with  hearing  and 
vision  impairments.  After  carefully 
considering  the  comments  received  on 
the  proposed  rule  the  Department  has 
determined,  for  the  reasons  set  forth 
below,  not  to  change  the  five  percent 
accessibility  requirement.  The 
Department  has  also  retained  the 
requirement  that  an  additional  two 
percent  of  the  units  (but  not  less  than 
one  unit)  in  a  covered  project  be 
accessible  for  persons  witii  hearing  or 
vision  impairments.  A  unit  which  is 
accessible  for  persons  with  hearing 
impairments  must  have  an  auxiliary 
[i.e.,  visual)  emergency  alarm.  The 
Department  has,  however,  deleted  the 
requirement  in  the  proposed  rule  that  a 
project  have  15  or  more  units  before  the 
five  percent  requirement  takes  effect 
The  Department  believes  that  the  five 
percent  (or  at  least  one  unit)  minimum 
should  apply  to  all  HUD-assisted 
multifamily  housing  projects. 

A  multifamily  housing  project  is 
defined  as  a  project  with  five  or  more 
dwelling  units.  This  definition  is 
consistent  with  the  definition  of 
multifamily  housing  project  in  section 
207(c)  of  the  National  Housing  Act  12 
U.S.C.  1713.  A  project  is  defined  as  the 
whole  of  one  or  more  residential 
structures  and  appurtenant  structures, 
equipment  roads,  walks,  and  parking 
lots  which  are  covered  by  a  single 
contract  for  Federal  financial  assistance 
or  application  for  assistance,  or  are 
treated  as  a  whole  for  processing 
purposes,  whether  or  not  located  on  a 
common  site.  Thus,  a  multifamily 
housing  project  includes,  for  example, 
three  separate  two-family  structures 
(i.e.,  six  dwelling  units)  which  are 
covered  by  a  single  contract  for  Federal 
financial  assistance,  or  application  for 
assistance,  or  are  treated  as  a  whole  for 
processing  purposes,  whether  or  not  the 
structures  are  located  on  a  common  site. 

The  five  percent  requirement  has  been 
accepted  by  the  Architectural  and 
Transportation  Barriers  Compliance 
Board  (ATBCB)  as  well  as  the  four 
standard  setting  agencies  (the  General 
Services  Administration,  the 
Departments  of  Housing  and  Urban 
Development  and  Defense,  and  the    . 
United  States  Postal  Service)  as 
satisfying  the  requirements  of  the 
Architectural  Barriers  Act  of  1966, 42 
U.S.C.  4151-4157.  The  Architectural 
Barriers  Act  requires  certain  Federal 


and  Federally  funded  buildings  to  be 
constructed  or  altered  in  accordance 
with  accessibility  standards.  The 
applicable  accessibility  standards, 
called  the  Uniform  Federal  Accessibility 
Standards  (UFAS),  were  issued  on 
August  7, 1984  by  the  four  agencies 
responsible  for  setting  standards  under 
the  Architectural  Barriers  Act,  49  FR 
31528.  Specifically,  the  UFAS  requires 
that  five  percent  of  the  units  (or  at  least 
one  unit  whichever  is  greater]  be 
accessible  in  newly  constructed 
Federally-assisted  projects  of  15  or  more 
dwelling  units.  A  different  percentage 
may  be  set  by  the  appropriate  Federal 
agency  following  a  local  needs 
assessment  conducted  by  local 
govemmnent  bodies  or  states  under 
applicable  regulations.  UFAS 
I4.1.4(ll)(b).  (As  explained  in  the 
preceding  paragraph,  this  final  rule 
applies  accessibility  requirements  to 
projects  of  five  or  more  units;  and  the 
rule  allows  a  higher,  but  not  a  lower 
percentage  to  be  set  by  HUD  as 
explained  below.  The  Department  of 
Justice  requested  these  two  changes. 
This  approach  has  been  followed  in 
5  8.32(d)  as  well.)  The  five  percent 
requirement  was  accepted  by  the 
ATBCB  and  the  four  standard  setting 
agencies  based  upon  a  reading  of  the 
legislative  history  of  the  Architectural 
Barriera  Act  which  finds  Congressional 
intent  clear  that  100  percent 
accessibility  of  dwelling  units  was  not 
contemplated.  In  the  absence  of 
discussion  of  this  issue  in  the  legislative 
history  of  section  504,  this  stands  as  the 
Congressional  intent  with  regard  to 
accessibility  in  residential  facilities. 
Furthermore,  the  Department  of  Justice, 
as  the  agency  responsible  under 
Executive  Order  12250  for  coordinating 
enforcement  of  section  504,  has 
reconmiended  that  agencies  provide  in 
their  section  504  regulations  for 
Federally  assisted  programs,  that  with 
respect  to  new  construction  and 
alterations,  compliance  with  the  UFAS 
shall  be  deemed  compliance  with 
section  504.  In  addition,  Departmental 
experience  has  shown  the  five  percent 
requirement  to  be  adequate. 

Section  8.22(b)  of  the  proposed  rule 
would  have  allowed  a  sponsor  or 
developer  of  a  multifamily  project 
otherwise  subject  to  5  8.22(a]  to  request 
a  waiver  of  the  five  percent  requirement 
upon  demonstrating  to  the  reasonable 
satisfaction  of  HUD  that  the  provision  of 
additional  accessibile  units  would 
exceed  the  need  for  such  units  in  the 
housing  market  area.  Paragraph  (c)  of 
5  8.22  of  the  proposed  rule  would  have 
allowed  HUD  to  prescribe  a  higher 
percentage  or  number  than  required  by 


the  five  percent  requirement  in  5  8.22(b) 
of  the  final  rule  for  any  area  upon 
request  therefor  by  any  State  of  local 
government  or  agency  thereof  based 
upon  a  local  needs  assessment 
Paragraph  (b)  of  {  8.22  of  the  proposed 
rule  has  been  deleted.  In  view  of  the  low 
cost  of  making  units  accessible  in  newly 
constructed  multifamily  housing  projects 
HUD  sees  no  need  ever  to  waive  the  five 
percent  requirement  in  the  context  pf 
new  construction.  Even  if  there  is  no 
uiunet  need  at  the  time  of  construction, 
there  may  be  a  need  for  additional 
accessible  units  over  the  life  of  the 
project.  It  would  be  far  more  expensive 
to  retrofit  units  at  a  later  date.  In 
addition,  an  adaptable  unit  is,  for 
purposes  of  this  rule,  equivalent  to  a 
fully  accessible  unit. 

Section  8.22(c)  of  the  final  rule 
continues  to  provide  that  HUD  may 
prescribe  a  higher  percentage  or  number 
than  that  prescribed  in  58.22(b)  of  the 
final  rule  upon  request  therefor  by  any 
affected  recipient  or  by  any  State  or 
local  government  or  agency  thereof 
based  upon  demonstration  to  the 
reasonable  satisfaction  of  HUD  or  a 
need  for  a  higher  percentage  or  number 
based  on  census  data  or  other  available 
current  data  (including  a  currently 
effective  Housing  Assistance  Plan  or 
Comprehensive  Homeless  Assistance 
Plan),  or  in  response  to  evidence  of  a 
need  for  a  higher  percentage  or  number 
received  in  any  other  manner.  In 
reviewing  such  a  request,  HUD  will  take 
into  account  the  expected  needs  of 
eligible  persons  with  and  without 
handicaps. 

Paragraph  (c)  of  5  8.22  of  the  proposed 
rule  also  provided  that  except  for  group 
homes  or  independent  living  complexes 
for  handicapped  persons,  in  no  event 
shall  more  than  15  percent  of  the  units  in 
any  project  be  required  to  be  accessible 
to  persons  with  mobility  impairments.  A 
number  of  commenters  objected  to  this 
limitation.  The  Department  considered 
this  provision  important  in  order  to 
avoid  the  segregation  of  the 
handicapped.  This  provision  was 
designed  to  implement  the  principle  in 
5  8.4(a)  that  programs  and  activities  be 
administered  in  the  most  integrated 
setting  appropriate  to  the  needs  of 
qualified  individuals  with  handicaps. 
However,  in  view  of  the  comments 
received,  including  comments  from  the 
Department  of  Justice,  the  Department 
reconsidered  the  need  for  a  15  percent 
ceiling  and  has  deleted  this  provision 
from  the  final  rule.  The  Department 
beheves  that  a  reasonable  distribution 
of  accessible  dwellings  units  can  be 
achieved  by  recipients  without  imposing 
on  them  an  absolute  ceiling.  Recipients 
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are  nonetheless  required  to  administer 
their  programs  in  the  most  integrated 
setting  appropriate.  In  this  regard,  §  8.28 
requires  that  accessible  dwdling  units 
be  distributed  throughout  projects  and 
sites.  The  15%  ceiling  has  also  been 
deleted  in  §  §  8.23  and  a25  of  the  final 
rule  for  the  same  reasons. 

Section  8.22  has  also  been  revised  so 
that  the  applicable  accessibility 
standards  (i.e..  UPAS)  are  not  the  sole 
means  of  designing  and  constructing 
accessible  units.  Section  8.22(a)  allows 
any  design  to  be  used  as  long  as  the 
resulting  facility  is  ''readily  accessible  to 
and  usable  by  individuals  with 
handicaps." 

Section  02? 

Section  8.23  of  the  proposed  rule 
proposed  to  apply  the  new  construction 
accessibility  standard  to  facihties 
containing  25  or  more  units  if  the  cost  of 
the  alterations  is  75  percent  or  more  of 
the  replacement  cost  of  the  completed 
facility.  Section  8.23  also  proposed  a 
more  limited  accessibility  requirement 
to  apply  where  the  25  units/75  percent 
of  replacement  cost  threshold  is  not  met 
In  such  cases  the  proposed  rule 
provided  that  alterations  to  common 
areas  be  accessible  "to  the  extent 
feasible."  The  Department  also 
proposed  that  alterations  to  dwelling 
units  where  the  25  imit8/75  percent 
threshold  is  not  met  be  made  accessible, 
to  the  extent  feasible,  if.  as  a  result  of 
such  alterations,  the  unit  could  be  made 
accessible  for  persons  of  identifiable 
types  or  degrees  of  disability  or  i  - 

impairment.  I 

Section  8.23  prompted  290  comments, 
many  of  which  complained  that  the  25 
anits/75  percent  standard  is  so  rigorous 
as  to  practicaUy  eliminate  accessibility 
requirements  when  altering  buildings 
and  suggested  that  a  10  unit/SO  percent 
standard  would  be  preferable.  Many 
commenters  also  criticized  the  section's 
reliance  upon  the  "replacement  cost  of 
the  completed  project"  rather  than  the 
fair  marlcet  value  of  the  completed 
facility,  pointing  out  their  belief  that 
replacement  cost  is  almost  always 
higher  than  the  market  value  of  Uie 
building.  These  comments  appear  to 
assume  that  if  the  25  units/75  percent 
threshold  is  not  met  that  there  is  no 
accessibility  requirement,  even  though 
this  is  not  what  was  proposed. 

The  Department  has  carefully 
considered  these  comments  and  has 
made  three  changes  to  S  8.23.  First  the 
Department  has  lowered  the  25  unit 
threshold  to  15  units.  Second,  even 
though  the  Department  has  retained  the 
75  percent  of  replacement  cost 
threshold,  HUD  has  clarified  and 
strengthened  the  accessibiUty 


requirement  where  the  15  units/75 
percent  threshold  is  not  met. 
Specifically,  i  &23(bKl)  of  the  final  rule 
provides  that  subject  to  9  8.23(bH2) 
(which  is  identical  to  S  8.22(c)],  if  the  15 
units/75  percent  threshold  in  paragraph 
(a)  is  not  met  then,  to  the  maximum 
extent  feasible,  alterations  to  dwelling 
units  in  a  multifamily  housing  fnt>ject 
(including  public  housing)  must  be  made 
to  be  readily  accessible  to  and  usable  by 
individuals  with  handicaps.  Beyond  this, 
if  alterations  of  single  elements  or 
spaces  of  a  dwelling  unit,  when 
considered  together,  amount  to  an 
alteration  of  the  entire  dwelling  unit 
[e.g.,  alteration  of  bathroom,  kitchen  and 
entryways),  then  the  entire  dwelling  unit 
must  be  made  accessible.  Once  five 
percent  of  the  dwelling  units  in  a  project 
are  accessible,  then  no  additional 
elements  or  entire  dwelling  units  need  to 
be  made  accessible  under  this 
paragraph.  However,  if  there  is  a 
demonstrated  need,  HUD  may,  under 
S  8.23(b)(2).  require  that  more  than  5%  of 
Uie  imits  being  altered  be  made 
accessible,  to  the  maximum  extent 
feasible.  Alterations  to  common  areas  or 
parts  of  facilities  that  affect  accessibihty 
of  existing  housing  facilities  also  must 
to  the  maximum  extent  feasible,  be 
made  to  be  accessible  to  and  usable  by 
individuals  with  handicaps.  This 
provision  is  important  because  in  order 
for  a  unit  to  be  "accessible"  it  must  be 
on  an  accessible  route.  Otherwise,  a 
mobility  impaired  person  will  not  be 
able  to  get  into  or  out  of  the  unit  The 
Department  has  also  clarified  the  phrase 
"to  the  maximum  extent  feasible"  so  it 
is  clear  that  a  recipient  is  never  required 
to  undertake  to  provide  a  degree  of 
accessibility  which  would  impose  undue 
financial  and  administrative  burdens  on 
the  operation  of  the  multifamily  housing 
project  At  the  same  time,  the 
Department  wishes  to  stress  that  when 
covered  alterations  are  undertaken 
accessibility  must  be  provided  up  to  the 
point  of  infeasibility  or  undue  financial 
and  administrative  burdens. 

The  Department  does  not  consider  it 
appropriate  to  lower  the  75  percent  of 
replacement  cost  threshold  to  50  percent 
because  the  threshold  triggers  the 
accessibility  standard  applicable  to  new 
construction  and  this  standard  should 
apply  only  to  the  alteration  of  existing 
housing  facilities  when  those  alterations 
are  extensive  enough  to  be  considered 
tantamount  to  new  construction.  The 
Department  believes  that  when  the  cost 
of  alterations  is  75  percent  or  more  of 
the  current  replacement  cost  of  the 
completed  facility,  then  the  alterations 
are  tantamount  to  new  construction.  A 
lower  threshold  might  well  require  some 
recipients  to  incur  extensive  costs 


beyond  what  is  required  by  section  504. 
The  Supreme  Court  in  Davis,  supra. 
made  it  clear  that  section  504  does  not 
place  such  a  burden  on  recipients.  In 
any  event,  even  where  the  15  unit8/75 
percent  of  replacement  cost  threshold  is 
not  met  a  recipient  nonetheless  must 
comply  with  }  8.23(b). 

Twenty-one  comments  suggested  that 
at  least  three  percent  of  rehabilitated 
housing  be  set  aside  for  persons  with 
mental  handicaps.  The  piupose  of  S  8.23 
is  to  provide  for  physical  access  as 
required  by  section  504.  Persons  with 
mental  handicaps  do  not  require  special 
features  in  their  units  and  therefore, 
have,  if  they  are  otherwise  qualified, 
access  to  any  unit  As  a  result  the 
Department  believes  that  a  three 
percent  set  aside  for  this  particular  type 
of  handicap  would  be  inappropriate. 

Section  8.23(b)  of  the  proposed  rule 
provided  that  the  requirements  of  S  8.23 
do  not  apply  to  an  individual  who 
borrows  or  receives  funds  to  rehabilitate 
a  dwelling  unit  in  which  he  or  she 
resides  or  intends  to  reside.  This 
paragraph  has  been  deleted  fiY)m  the 
final  rule  because  the  Department  upon 
further  reflection,  considers  it 
unnecessary.  A  person  who  alters  a  unit 
for  his  or  her  own  use  is  a  beneficiary 
and  not  a  recipient  of  Federal  financial 
assistance  and  therefore  is  not  subject 
to  the  requirements  of  this  part. 

Section  8^4  (Final  Rule) 

Section  8.24  of  the  final  rule  sets  forth 
program  accessibility  requirements  with 
regard  to  existing  housing  programs. 
Program  accessibility  in  the  public 
housing  program  (including  multi-family 
Indian  housing)  is  specifically  covered 
in  S  8.25.  Additional  program 
accessibility  requirements  for  the 
section  8  existing  housing  certificate  and 
housing  voucher  programs  are  set  forth 
in  S  8.28  of  the  final  rule.  Section  8.24 
applies  to  the  rental  rehabilitation  and 
the  section  8  moderate  rehabilitation 
programs.  An  additional  program 
accessibility  requirement  for  the  rental 
rehabilitation  program  is  in  a  new  !  8.30. 

Section  8.24  of  the  final  rule  is  similar 
to  S  a22  of  the  Department's  1978 
proposed  rule.  43  FR  16658.  Section  8.24 
also  closely  follows  28  CFR  41.57  which 
is  part  of  the  Department  of  Justice 
Coordination  Regidation.  Paragraph  (a) 
of  S  8.24  provides  that  a  recipient  shall 
operate  each  existing  housing  program 
or  activity  so,  when  viewed  in  its 
entirety,  it  is  readily  accessible  to  and 
usable  by  individuals  with  handicaps. 
However,  paragraph  (a)  also  states  that 
9  8.24  does  not  necessary  require  a 
recipient  to  make  each  of  its  existings 
facilities  accessible  to  an  usable  by 


individuals  with  handicaps.  Moreover,  a 
recipient  is  not  required  to  take  any 
action  that  it  can  demonstrate  would 
result  in  a  fondameirtai  alteration  in  the 
nature  of  its  program  or  activity  or  in 
undue  financial  and  administrative 
burdens,  if  a  recipient  has  insufficient 
accessible  dwelling  units,  it  may  need  to 
undertake  structural  changes  within  the 
time  period  in  paragraph  (c)  in  order  to 
comply  with  9  8.24.  In  addition, 
recipients  have  a  continuing  obligation 
to  comply  with  9  8.24.  For  example,  if  an 
otherwise  qualified  individual  with 
handicaps  requiring  an  accessible  unit  is 
next  in  line  for  a  unit  and  the  only  unit 
available  is  not  accessible,  then  the 
recipient  must  make  the  unit  accessible 
unless  it  can  demonstrate  that  doing  so 
would  result  in  undue  financial  and 
administrative  burdens. 

Paragraph  (b)  provides  that  a  recipient 
is  not  required  to  make  structural 
changes  in  existing  housing  facilities 
where  other  methods  eire  effective  in 
achieving  compUance  with  9  8.24. 
However,  in  choosing  among  available 
methods  for  achieving  program 
accessibility,  recipients  must  give 
priority  to  those  methods  that  offer 
housing  to  qualified  individuals  with 
handicaps  in  the  most  Integrated  setting 
appropriate,  i.e.,  in  a  setting  that  enables 
qualified  individuals  with  handicaps  to 
interact  with  nonhandicapped  persons 
to  the  fullest  extent  possible. 

Paragraph  (c)  sets  a  time  period  for 
achieving  compliance  with  9  8.24. 
Recipients  must  comply  with  the 
requirements  of  9  8.24  within  sixty  days 
of  July  11, 1988,  except  where  structural 
changes  are  imdertaken.  Except  in  the 
public  housing  program,  if  structural 
changes  are  undertaken  they  must  be 
made  within  three  years  of  July  11, 1988. 
In  a  public  housing  program  where 
structural  changes  in  facilities  are 
undertaken,  such  changes  must  be  made 
within  the  timeframes  established  in 
9  8.25(c),  which  is  discussed  below. 

If  structural  changes  are  to  be 
undertaken  to  achieve  program 
accessibiUty,  a  recipient  (except  as 
provided  in  9  8.25(c))  is  required  by 
paragraph  (d)  to  develop,  within  six 
mondis  of  July  11, 1988,  a  transition  plan 
setting  foryi  die  steps  necessary  to 
complete  such  changes.  The  plan  must 
be  developed  with  the  assistance  of 
interested  persons,  including  individuals 
with  handicaps  or  organizations 
representing  individuals  with  handicaps. 

Proposed  section  &24  (Final  Rule 
section  8^J 

Section  8.25  of  the  final  rule  sets  forth 
the  pro9«m  accessibihty  reqwements 
for  the  public  housing  program, 
induding  multi-family  Indian  housing. 


Section  8.25  of  the  final  rule  corresponds 
to  9  8.24  of  the  proposed  rule. 

Paragraph  (a)  of  9  8.24  of  ihe  proposed 
rule  proposed  that  newly  constructed 
public  housing  be  required  to  comply 
with  die  standards  appUcable  to 
residential  structures,  under  24  CFR  40.4 
(i.e..  UFAS).  Paragraph  (a)(1)  of  9  8.25  of 
the  final  rule  provides  more  generally 
that  the  requirements  of  9  8.22  shall 
apply  to  all  newly  constructed  public 
housing.  Consistent  with  other  sections 
of  the  final  rule,  9  8.32  of  the  final  rule 
makes  it  clear  that  compliance  -with 
UFAS  is  not  the  aole  means  of  achieving 
accessibility.  Of  course,  public  housing 
programs  roust  also  comply  with  the 
Architectural  Barriers  Act  and  the 
requirements  of  24  CFR  Part  40  in 
addition  to  the  requirements  of  this  part. 

PubUc  housing  is  not  only  developed 
through  new  construction;  it  is  also 
developed  through  the  rehabilitation  of 
existing  housing  and  through  the 
purchase  of  existing  properties.  Existing 
public  housing  also  is  modernized  from 
time  to  time.  Paragraph  (a)(2)  of  9  8.25  of 
the  final  rule  provides  that  9  8.23, 
relating  to  the  alteration  of  existing 
housing  facihties,  applies  to  public 
housing  acquired  through  rehabihtation 
and  to  the  alteration  of  public  housing. 
In  addition,  alterations  to  public  housing 
projects  are  covered  by  the 
Architectural  Barriers  Act.  See  also,  24 
CFR  Part  40. 

Paragraph  (a)(3)  of  9  8.25  provides 
that  in  developing  pubUc  housing 
through  the  purchase  of  existing 
properties  PHAs  shall  give  priority  to 
facilities  which  are  readily  accessible  to 
and  usable  by  individuals  with 
handicaps. 

Most  of  the  comments  the  E>epartment 
received  on  9  8.24  of  the  proposed  rule 
objected  to  the  provision  in  paragraph 
(c)  (rriating  to  the  modernization  of 
public  housing)  diat  H-LAs  not  be 
required  to  make  more  than  five  percent 
of  the  units  covered  by  any 
modernization  projects  accessible. 
These  commenters  viewed  this  as  a 
"ceiling"  applying  to  the  construction 
and  alteration  of  aU  public  housing  and 
noted  that  the  figure  in  die  proposed  rule 
for  other  HUD-assisted  housing  was  15 
percent.  However,  paragrai^i  (c)  of 
proposed  9  8.24  dealt  only  with  pubUc 
housing  covered  by  a  modernization 
program  and  did  not  propose  to  set  a 
five-percent  ceiling  on  the  construction 
and  alteration  of  public  housing. 
Furthermore,  after  careful  consideration 
and  consuhation  with  the  Department  of 
Justice,  the  Department  has  eliminated 
the  five-percent  ceiling  which  ft 
proposed  in  connection  with 
HMidemization  programs.  Iliis  change  is 
described  in  more  detail  below. 


Section  8.25(a)(1)  of  the  final  rule  (as 
did  9  8.24(a)  of  the  proposed  rule)  makes 
9  8.22  appUcable  to  all  newly 
constructed  public  housing.  Section  8.22 
of  the  final  rule  in  turn  allows  up  to  100 
percent  of  the  units  (provided  there  is 
evidence  of  a  need  greater  than  five 
percent)  in  any  project  to  be  made 
accessible  to  persons  with  mobility 
impairments.  Section  8.23  of  the  final 
rule  applies  to  public  housing  units 
which  are  being  altered  (including 
public  housing  developed  through 
rehabilitation)  by  virtue  of  9  8.25(a)(2)  of 
the  final  rule.  Section  8.23  in  turn  allows 
that  more  than  five  percent  of  the  units 
being  altered  or  modernized  be  made 
accessible  if  there  is  a  need  as  described 
in  9  8.23(b)(2). 

Paragraphs  (b)  and  (c)  of  9  8.25  of  the 
final  rule  revise  and  clarify  paragraphs 
(b)  and  (c)  of  9  8.24  of  the  proposed  rule. 
Paragraphs  (b)  and  (c)  of  9  8.25  of  the 
final  rule  set  forth  accessibility 
requirements  with  regard  to  existing 
public  housing,  whether  or  not  the 
dwelling  units  are  covered  by  a 
modernization  program.  Paragraph  (b)  of 
9  8.25  provides  simply  that  the 
requirements  of  9  8.24(a)  shall  apply  to 
public  housing  programs.  PHAs  are  thus 
required  by  9  8.25(b)  to  operate  each  of 
their  programs  or  activities  so  that  the 
program  or  activity,  when  viewed  in  its 
entirety,  is  readily  accessible  to  and 
usable  by  individuals  with  handicaps. 
This  does  not  necessarily  mean  that  a 
PHA  must  make  each  of  its  existing 
facihties  readily  accessible  to  and 
usable  by  individuals  with  handicaps.  A 
PHA  is  also  not  required  to  take  any 
action  that  it  can  demonstrate  would 
result  in  a  fundamental  alteration  in  the 
nature  of  its  program  or  in  undue 
financial  and  administrative  burdens. 

Paragraph  (c)  of  9  8.25  requires  each 
PHA  to  assess,  as  soon  as  possible,  on  a 
PHA-wide  basis,  the  needs  of  current 
tenants  and  applicants  on  its  waiting  list 
for  accessible  units  and  the  extent  to 
which  such  needs  have  not  been  met  or 
cannot  reasonably  be  met  writhin  four 
years  through  development  alterations 
otherwise  contemplated,  or  other 
programs  administered  by  the  PHA  (e.g.. 
Section  8  Moderate  Rehabilitation, 
Section  8  Existing  Housing  or  Housing 
Vouchers).  If  the  needs  assessment 
shows  no  need  for  additional  accessible 
dwelling  units  or  that  the  need  will  be 
met  within  four  years  through  other 
means,  such  as  new  construction  and/or 
alterations  otherwise  contemplated,  no 
further  action  is  required  by  the  PHA. 
PHA  needs  assessments  may  be 
reviewed  by  HUD  in  connection  with 
section  504  compliance  reviews  and 
complaint  investigations.  If,  on  the  other 
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hand,  the  PHA  determines,  on  the  basis 
of  its  needs  assessment  that  alterations 
to  make  additional  units  accessible  must 
be  made  so  that  the  needs  of  eligible 
qualified  individuals  with  handicaps 
may  be  accommodated  proportionally  to 
the  needs  of  non-handicapped 
individuals  in  the  same  categories,  then 
the  PHA  shall  develop  a  transition  plan 
to  achieve  program  accessibiUty.  The 
needs  assessment  and  transition  plan,  if 
one  is  necessary,  shall  be  completed  as 
expeditiously  as  possible,  but  in  any 
event  no  later  than  two  years  after  July 
11. 198&  The  PHA  is  required  to 
complete  structural  changes  necessary 
to  achieve  program  accessibility  as  soon 
as  possible  but  in  any  event  within  four 
years  of  July  11, 198a  However,  the  final 
rule  allows  up  to  two  extensions  of  time. 
First,  the  Assistant  Secretary  for  Fair 
Housing  and  Equal  Opportunity  and  the 
Assistant  Secretary  for  Public  and 
Indian  Housing  may  extend  the  four- 
year  period  for  a  period  not  to  exceed 
two  years  on  a  case-by-case 
determination  by  both  Assistant      I 
Secretaries  that  compHance  with  that 
period  would  impose  undue  financial 
and  administrative  burdens  on  the 
operation  of  the  recipient's  public 
housing  program.  Second,  the  Secretary 
or  the  Undersecretary  may  further 
extend  this  time  period  in  extraordinary 
circumstances,  for  a  period  not  to 
exceed  one  year.  If  a  PHA  for  any 
reason  fails  to  achieve  program 
accessibility  within  the  timeframes  in 
9  8.25(c)  it  is  not  thereby  relieved  of  its 
responsibility  to  achieve  pipgram 
accessibility  as  expeditiously  as 
possible.  The  transition  plan  must  be 
developed  with  the  assistance  of 
interested  persons  including  individuals 
with  handicaps  or  organizations 
representing  individuals  with  handicaps. 
The  provision  in  S  8.24(c)  of  the 
proposed  rule  that  PHAs  shall  not  be 
required  to  make  more  than  five  percent 
of  the  units  covered  by  any 
modernization  project  accessible  has 
been  deleted.  If  a  properly  done  needs 
assessment  demonstrates  a  need  for 
more  accessible  units  they  may  be 
provided.  The  15  percent  project  cap 
also  has  been  deleted  to  allow 
accessible  units  to  be  provided  as 
needed. 

Paragraph  (c)  of  S  8.25  of  the  final  rule 
also  requires  a  PHA  to  describe  in  detail 
the  methods  that  will  be  used  to  make 
its  facilities  accessible.  Section  8.25(c) 
states  that  a  PHA  may,  if  necessary, 
provide  in  its  transition  plan  that  it  will 
seek  HUD  approval,  under  24  CFR  Part 
968,  of  a  modernization  program  to  meet 
the  needs  of  eligible  individuals  with 
han-licaps. 


A  large  number  of  commenters  were 
critical  of  the  portion  of  S  8.24(c)  of  the 
proposed  rule  which  allows  a  PHA  to 
request  a  waiver  of  the  requirement  to 
make  additional  units  accessible  if  the 
alterations  required  to  do  so  would 
result  in  a  determination  under  24  CFR 
968.3  that  the  project  is  not  financially 
feasible.  This  provision  has  been 
deleted  from  the  final  rule.  However,  it 
should  also  be  noted  that  a  PHA  seeking 
modernization  funds  in  whole  or  in  part 
for  the  purpose  of  making  units 
accessible  must  meet  all  of  the 
requirements  applicable  to  the 
modernization  program. 

One  conmienter  stated  that  the 
requirement  in  S  8.24  of  the  proposed 
rule  that  PHAs  assess  the  needs  of 
current  tenants  and  applicants  is 
inadequate  because  dissemination  of 
information  on  the  availability  of 
accessible  units  is  not  a  reliable 
indicator  of  real  demand.  Paragraph  (c) 
of  S  8.24  of  the  proposed  rule 
specifically  recognized  this  problem  by 
proposing  that  if  a  PHA  determines  that 
information  regarding  the  availability  of 
accessible  units  has  not  been 
communicated  sufficienUy  so  that,  as  a 
result,  the  number  of  eligible  qualified 
handicapped  persons  on  the  PHA's 
waiting  list  is  not  fairly  representative  of 
the  number  of  persons  in  the  area,  the 
PHA's  assessment  shall  be  required  to 
include  the  needs  of  eligible  qualified 
handicapped  persons  in  the  PHA's 
jurisdiction.  Paragraph  (c)  of  S  8.25  of 
the  final  rule  retains  this  requirement 
and  strengthens  it  by  allowing  either 
HUD  or  a  PHA  to  determine  Uiat 
information  regarding  the  availability  of 
accessible  units  has  not  been 
communicated  sufficienUy.  Such  a 
determination  by  either  HUD  or  the 
PHA  requires  the  PHA  to  conduct  a 
broader  needs  assessment  than  it  would 
otherwise  have  to  conduct. 

Proposed  section  8.25  (Final  Rule 
section  8.26J 

Section  8.25  of  the  proposed  rule 
(S  8.26  of  the  final  rule),  which  dealt 
with  the  distribution  of  accessible 
dwelling  units,  was  the  subject  of  215 
conunents.  Section  a26  of  the  final  rule, 
which  is  substantially  unchanged  from 
the  proposed  rule,  applies  the  "most 
integrated  setting"  concept  of  i  &4(d).  as 
well  as  the  prohibition  of  {  a4(b)(viii) 
against  limiting  the  enjoyment  of 
opportimities  by  a  qualified  individual 
with  handicaps,  solely  on  the  basis  of 
handicap,  to  the  housing  context 

A  majority  of  the  commenters 
objected  to  the  provision  in  the  section 
which  provides  for  the  distribution  of 
accessible  units  throughout  projects  and 
sites  "subject  to  reasonable  health  and 


safety  requirements."  These  commenters 
consider  this  provision  to  be  vague  and 
fear  that  it  will  be  applied  arbitrarily. 
The  purpose  of  this  provision  is  to 
protect  the  interests  of  qualified 
individuals  with  handicaps.  For 
example,  it  would  not  be  reasonable  to 
distribute  all  of  the  accessible  units  in  a 
particular  high-rise  project  on  an  upper 
level  floor  because  this  could  create  a 
safety  hazard  for  tenants  with  mobility     ^ 
impairments  in  the  event  of  a  fire  or 
some  other  emergency.  On  the  other 
hand,  this  provision  does  not  allow  the 
unnecessary  segregation  of  qualified 
individuals  with  handicaps.  Rather,  the 
section  requires  that  to  the  maximum 
extent  feasible,  accessible  units  be 
distributed  throughout  projects  and 
sites. 

A  majority  of  the  commenters  on  this 
section  also  criticized  the  final  sentence 
of  S  8.25  of  the  proposed  rule  (S  6.26  of 
the  final  rule)  which  proposed  that  an 
elevator  not  be  required  in  any 
multifamily  housing  project  solely  for 
the  purpose  of  permitting  the  location  of 
accessible  units  above  or  below  the 
accessible  grade  level.  These 
commenters  interpreted  this  sentence  as 
prohibiting  the  provision  of  an  elevator 
for  the  sole  purpose  of  providing  access. 
However,  the  fiitial  sentence  of  S  a26  of 
the  final  rule  does  not  contain  a 
complete  prohibition  against  the 
provision  of  an  elevator.  It  states  only 
that  S  6.26  shall  not  be  construed  as 
requiring  the  provision  of  an  elevator 
solely  for  the  purpose  of  allowing  a 
broader  distribution  of  the  accessible 
units  to  be  included  in  a  particular 
project.  A  recipient  may  choose  to 
provide  an  elevator  in  a  particular 
project  for  any  number  of  reasons. 
However,  S  a26  of  the  final  rule  cannot 
be  used  to  justify  the  provision  of  an 
elevator,  because  the  Department 
believes  that  an  acceptable  distribution 
of  accessible  dwelling  units  can  be 
achieved  without  incurring  the 
considerable  additional  expense  of 
providing  an  elevator.  It  should  also  be 
noted  that  9  8.26  of  the  final  rule  does 
not  affect  the  number  of  accessible  units 
to  be  in  a  particularl  project  Section 
8.26  deals  only  with  the  distribution  of 
accessible  dwelling  units. 

Proposed  section  8.26  (Final  Rule 
section  8.27) 

Sixty-two  (62)  of  the  comments 
received  on  the  proposed  rule  are  in 
reaction  to  9  8.26  (9  8.27  of  the  final  rule) 
which  requires  owners  and  managers  of 
multifamily  projects  having  accessible 
units  to  adopt  suitable  means  to  |8sure 
that  information  regarding  the 
availability  of  accessible  imits  reaches 


qualified  handicapped  persons  and  to 
take  steps  to  maximixe  tbe  utilization  of 
accessible  units  by  qualified  individuals 
with  handicaps.  Twenty-one  of  these 
comments  urged  that  tluee  percent  of 
the  Federally  fiaanced  new  or 
remodeled  housing  be  set  aside  for  the 
mentally  handicapped.  The  Department 
has  oot  adopted  this  soggestion  for  the 
reasons  explained  in  response  to  similar 
comments  recehred  «n  9  8^. 
Specifically,  no  set-aside  is  needed  for 
mentally  handicapped  persons  because 
mentally  handicapped  persons  are.  if 
otherwise  qualified,  eligible  and  able  to 
live  in  any  unit. 

Other  commenters  considered  the 
section  vague  suggesting  that  HUD 
estabUsh  procednres  that  wiD  more 
clearly  promote  effideirt  use  of  the 
units.  The  proposed  rule  would  have 
allowed  an  owner  or  manager  to  offo* 
an  accessible  unit  to  an  eligible  quahfed 
applicant  on  the  waiting  list  requiring 
the  accessibility  fieatures  of  the  vacant 
unit  "provided  that  such  preferenoe  is 
not  likely  to  delay  unreasonably  the 
availability  of  a  unit  for  the  applicant  at 
the  head  of  the  waiting  list."  After 
carefully  reviewing  the  rule  in  light  of 
these  comments  the  Department  has 
revised  5  8.26  of  the  proposed  rule  in 
order  to  maximize  the  use  of  accessible 
units  by  otherwise  qualified  individuals 
with  handicaps  requiring  the  features  of 
those  units.  The  final  rule  (9  8.27) 
provides  that  when  an  accessible  unit 
becomes  vacant  it  shall  be  offered  first 
to  a  current  occupant  of  another  unit  of 
the  same  project  or  comparable  projects 
under  common  control,  having 
handicaps  requiring  tfie  accessibility 
features  of  the  vacant  unit  and 
occupying  a  unit  not  having  such 
features.  If  no  such  occupant  exists,  the 
unit  shaU  be  offered  to  an  eligible 
qualified  applicant  on  die  waiting  list 
having  a  handicap  requiring  the 
accessibility  features  of  the  vacant  unit. 
Therefore,  unlike  the  proposed  rule,  the 
final  rule  requires  an  owner  or  manager 
to  offer  a  vacant  accessible  unit  to  a 
person  requiring  the  features  of  the  unit 
unless  no  otherwise  qualified  individual 
with  handicaps  has  appUed  for  or 
requested  such  a  unit,  fai  light  of  this 
change,  designed  to  maximize  the 
occupancy  of  accessible  units  widi 
persons  requiring  the  features  of  these 
units,  the  Department  has  deleted  the 
second  sentence  in  9t.26(b)  of  die 
proposed  rule.  Section  6.26(b)  of  die 
proposed  rule  stated  that  tf  reasonable 
efforts  have  been  made  to  assure  that 
infonnntion  regarding  the  avaiUbility  of 
accessible  units  readies  eligible 
individuals  with  handicaps,  an  owner  or 
manager  shall  not  be  reqinred  "to  hold 


an  accessible  unit  vacant  for  a  longer 
than  normal  period"  in  order  to  locate 
an  eligible  individual  widi  handicaps 
having  disabiUties  or  impairments 
requiring  the  accessibility  features  of  the 
vacant  unit  This  provision  would  have 
been  difficult  to  apply  and  enforce 
because  it  would  not  have  been  clear 
how  long  an  owner  or  manager  would 
have  had  to  hold  a  unit  vacant. 
Moreover,  this  provision  is  no  longer 
necessary  in  view  of  the  requirement  in 
the  final  rule  diat  an  owner  or  manager 
fill  a  vacant  accessible  unit  widi  an 
individual  or  family  needing  its  features, 
regardless  of  diat  individual  of  family's 
position  on  die  waiting  list.  Hnally, 
9  8.27(b)  of  the  final  rule  continues  to 
provide,  as  did  9  8.2e(b)  of  the  proposed 
rule  that  when  offering  an  accessible 
unit  to  an  applicant  not  having 
handicaps  requiring  the  accessibililty 
features  of  die  unit  die  owner  or 
manager  may  require  the  applicant  to 
agree  (and  may  incorporate  this 
agreement  in  the  lease)  to  move  to  a 
non-accessible  unit  when  available. 

Proposed  section  827  (Final  Rule 
section  828) 

Section  8.27  of  the  proposed  rule, 
which  proposed  section  504 
requirements  for  die  Section  8  Existing 
Housing  Certificate  Program  and  the 
Housing  Voucher  Program,  has  been 
renumbered  as  9  6.28  of  the  final  rule. 
This  section  has  not  been  substantively 
changed  from  the  proposed  rule,  except 
that  it  now  applies  to  the  Housing 
Voucher  program  as  well  as  to  the 
Section  8  certificate  program;  it  requires 
that,  where  necessary,  recipients  assist 
families  with  an  individual  with 
handicaps  to  find  an  accessible  unit 
and  it  requires  assurances  of 
nondiscrimination  in  recipients' 
contracts  with  participating  owners. 

This  section  was  the  subject  or  207 
comments.  Most  of  diese  comments 
criticized  the  section  believing  that  it 
exempted  participating  owners  from 
program  access  requirements  under  the 
Section  8  and  Housing  Voucher 
lirograms.  The  Department  has  carefully 
considered  diese  comments  and  has 
found  that  they  have  some  merit.  The 
Department  beUeves  diat  as  revised, 
9  8.28  of  the  final  rule,  in  conjimction 
with  99  8.24  and  &26.  satisfies  the 
program  aoceeribiBty  mandate  of 
section  504  with  regard  to  these 
programs.  Neither  the  proposed  rule  nor 
the  final  rule  "exempts"  the  Section  8 
Existing  Housing  C«tificate  and 
Housing  Voucher  programs  from  section 
504. 

After  thorough  consideration,  die 
Department  has  clarified  that  entities 
(usually  niAs)  receiving  annual 


contributions  from  HUD  are  recipients 
and  that  owners  receiving  housing 
assistance  payments  from  a  recipient 
are  contractors  with  respect  to  units 
used  under  these  programs,  not 
recipients.  Thus,  in  addition  to  being 
subject  to  the  specific  requirements 
contained  in  9  8.28  of  the  final  rule,  a 
PHA  or  other  entity  receiving  annual 
contributions  direcdy  from  HUD  is,  as  a 
recipient  subject  to  the 
nondiscrimination  requirements  of 
subpart  A  of  the  rule.  The  recipient  must 
ensure  that  it  operates  in  a 
nondiscriminatory  manner  in  its 
dealings  with  participating  owners  and 
must  insist  that  those  owners  make 
available  to  tenants  units  within  the 
funded  program  on  a  nondiscriminatory 
basis.  Section  8.4(b)(1).  Thus,  a  PHA 
cannot  deny  the  pailicipation  of  owners 
in  the  Section  8  certificate  or  housing 
voucher  programs  on  the  basis  of 
handicap,  and  can  insist  by  exphcit 
contractual  provision,  that  owners,  as  a 
condition  of  their  participation,  act  in 
like  manner  as  to  each  of  its  federally 
subsidized  units. 

The  Department  has  strengthened  the 
rule  by  explicitly  applying  the  program 
accessibility  provisions  of  9  9  8.20,  8.24, 
and  8.26  to  recipients  covered  by  9  6.28. 
Thus,  the  recipient  (usually  a  niA)  must 
ensure  that  its  program,  when  viewed  in 
its  entirety,  is  accessible;  this  will  entail 
analyzing  the  needs  of  eligible  tenants 
and  taking  steps,  short  of  those  that 
would  impose  undue  burdens  or  cause  a 
fundamental  alteration  in  the  nature  of 
the  program  or  activity,  to  make 
available  an  adequate  number  and 
variety  of  accessible  units  consistent 
with  98.26.  Section  6.28  imposes 
numerous  outreach  responsibilities  in 
furtherance  of  this  end;  in  addition, 
HUD  will  expect  a  PHA  to  request  an 
exception  to  the  Fair  Market  Rents 
under  24  CFR  882.106(a)  when  necessary 
to  allow  section  8  certificate  holders  to 
rent  accessible  units  (9  8.28(a)(5))  or  to 
take  other  steps  to  increase  its 
accessible  housing  stock  if  necessary. 
The  Department  has  added  a  new 
9  8.28(b)  requiring  that  recipients  obtain 
assurances  of  nondiscrimination  from 
participating  owners. 

It  is  the  responsibility  of  the  PHA,  as 
recipient,  to  ensure  that  an  owner- 
contractor  is  carrying  out  the  WiA's 
program  in  a  manner  consistent  with  the 
nondiscrimination  requirements  of  this 
regulation,  and  to  terminate  bom  the 
program  those  who  are  not  doing  so,  as 
weU  as  to  ensure  that  the  PHA  is 
operating  die  program  as  a  whole  in 
compliance  with  section  504.  HUD  will 
enforce  both  elements  of  the  PHA's 
obligation  under  section  504. 
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Proposed  section  fL28  (Final  Rule 
section  8^J  I 

There  were  ten  comments  on  $  8.28  of 
the  proposed  rule  (S  8.29  of  the  ^al 
rule)  which  deals  with  the  impact  of 
section  504  on  four  homeownership 
programs:  Sections  235(i)  and  235(j). 
Turnkey  III  and  Indian  Mutual  Self-Help 
Programs.  One  commenter  interpreted 
S  8.28  of  the  proposed  rule  as  proposing 
to  allow  a  housing  unit  to  be  made 
accessible  only  if  the  buyer  himself  is 
handicapped.  This  commenter  states 
that  accessibility  should  also  be 
requestable  if  other  members  of  the 
family  are  disabled.  Although  S  8.29  of 
the  final  rule  necessarily  requires  that 
the  request  that  a  housing  unit  be  made 
accessible  come  from  the  buyer,  the 
buyer's  request  may  be  based  upon 
there  being  a  handicapped  person  who 
will  live  in  the  house.  The  buyer  himself 
need  not  be  handicapped.  The  final  rule 
has  been  revised  to  make  this  clear. 

Other  commenters  felt  that  S  8.28  of 
the  proposed  rule  reinforces  an  incorrect 
message  that  creating  accessible  or' 
adaptable  housing  is  expensive  and 
difficult  and  suggested  that  the  section 
either  be  omitted  from  the  regulation  or 
revised.  The  omission  of  §  8.28  from  the 
final  rule  would  limit  or  make  more 
difficult  the  participation  of  qualified 
individuals  with  handicaps  in  the  four 
homeownership  programs  covered  by 
the  section  and  would  be  inconsistent 
with  the  purposes  of  section  504.  On  the 
other  hand,  requiring  as  some 
commenters  suggested  that  all  housing 
imits  be  made  accessible  would  cause 
an  increase  in  the  cost  of 
homeownership  to  all  participants,  even 
to  those  who  do  not  need  an  accessible 
dwelling.  The  Department  believes  this 
would  go  beyond  what  is  required  by 
section  504. 

Section  8.30  (Final  Rule)  j 

Section  8.30  of  the  final  rule  is  new 
and  deals  with  the  Department's  rental 
rehabilitation  program.  Under  the  rental 
rehabilitation  program  HUD  makes 
grants  to  cities,  urban  counties  and 
States  to  help  support  the  rehabilitation 
of  privately  owned  real  property  to  be 
used  for  primarily  residential  rental 
purposes.  In  order  to  promote 
accessibility  in  the  rental  rehabilitation 
program  and  to  encourage  an  increase  in 
the  nation's  accessible  housing  stock 
§  8.30  requires  each  grantee  or  State 
recipient  in  the  rental  rehabilitation 
program  to  give  priority  to  the  selection 
of  projects  that  will  result  in  dweUing 
units  being  made  readily  accessible  to 
and  usable  by  individuals  with 
handicaps.  This  priority  is  subject  and 
subordinate  to  the  priority  in  24  CFR 


511.10(1)  for  units  in  substandard 
condition  that  are  occupied  by  very  low- 
income  families.  The  priority  in  S  8.30  is 
also  subject  to  all  of  the  other 
requirements  in  24  CFR  Part  511. 

Proposed  section  8.29  (Final  Rule 
section  831) 

Section  8.29  of  the  proposed  rule 
contained  accessibility  requirements 
regarding  historic  facilities.  The  section 
as  revised  appears  as  \  8.31  of  the  final 
rule.  This  section  of  the  rule  prompted 
29  comments.  The  National  Trust  for 
Historic  Preservation  praised  this 
section  of  the  proposed  rule  as  allowing 
some  flexibility  where  historic 
properties  are  involved.  A  number  of 
other  commenters  were  critical  of  the 
section.  One  commenter  read  the  section 
as  creating  a  "blanket  exemption"  for 
historic  facilities.  This  is  not  the  case. 
Historic  facilities  must  be  made 
accessible  unless  such  accessibility 
would  substantially  impair  the  historic 
features  of  the  property  or  result  in 
undue  financial  and  adminisfrative 
burdens.  Several  commenters  suggested 
deletion  of  the  "undue  financial  and 
administrative  burdens"  language.  As 
previously  stated,  the  Department 
believes  that  this  language  is 
appropriate  in  light  of  the  Supreme 
Court  decision  in  Davis. 

The  wording  of  the  historic  facilities 
section  has  been  changed  in  a  number  of 
respects  from  the  proposed  rule.  First, 
the  definition  of  "historic  properties" 
has  been  deleted  from  the  section  and 
added  to  §  8.3  ["Definitions").  Second, 
the  proposed  rule  contained  a 
requirement  that  if  historic  facilities 
become  subject  to  alteration  to  which 
this  part  applies  and  the  provision  of 
accessibility  would  substantially  impair 
the  historical  or  architecturtil  integrity  of 
the  property,  comments  shall  be 
obtained  when  required  by  section  106 
of  the  National  Historic  Preservation 
Act  of  1966,  as  amended  (16  U.S.C.  470) 
and  36  CFR  Part  800  prior  to 
commencement  of  alterations.  Since  the 
conunent  requirement  is  contained  in 
UFAS  S  4.1.7(1),  it  has  been  deleted  from 
the  section  in  favor  of  a  reference  to  the 
applicable  section  of  the  UFAS  for  all 
programs  except  the  Urban 
Development  Action  Grant  (UDAG) 
program.  In  the  case  of  the  UDAG 
program  the  historic  preservation 
requirements  at  36  CFR  Part  801  shall 
apply.  These  requirements  relate 
specifically  to  the  UDAG  program. 
'Third,  the  Department  has  added  to  the 
definitions  section  a  definition  of 
"substantial  impairment."  Substantial 
impairment  is  defined  to  mean  a 
significant  loss  of  the  integrity  of 
finished  materials,  design  quality,  or 


special  character  resulting  from 
permanent  alteration. 

Proposed  section  8.30  (Final  Rule 
section  8.32) 

Section  8.30  of  the  proposed  rule 
would  have  made  the  American 
National  Standards  Institute  ANSI 
A117.1-1980  (ANSI)  the  accessibility 
standard  for  housing  facilities  or  units  to 
which  HUD's  Minimum  Property 
Standards  apply,  subject  to  any  conflict 
with  a  specific  provision  of  the 
Minimum  Property  Standards,  in  which 
case  the  latter  would  have  governed. 
Under  the  proposed  rule,  ANSI  would 
have  been  the  standard  for  non-housing 
accessibility  and  for  housing  to  which 
the  Minimum  Property  Standards  are 
not  applicable.  However,  HUD  stated  in 
the  preamble  of  the  proposed  rule  that 
"[u]pon  issuance  of  Uniform  Federal 
Accessibility  Standards  by  the 
standard-setting  agencies  under  the 
Architectural  Barriers  Act,  the 
Department  will  consider  the  extent  to 
which  those  standards  should  be 
adopted  for  Section  504  compliance 
purposes."  48  PR  22480.  The  Uniform 
Federal  Accessibility  Standards  were 
issued  by  the  four  agencies  (including 
HUD)  responsible  for  establishing 
standards  under  the  Architectural 
Barriers  Act  of  August  7, 1984  (49  FR 
31528). 

The  Architectural  Barriers  Act  of  1968, 
42  U.S.C.  4151-4157.  requires  certain 
Federal  and  federally  funded  buildings 
to  be  constructed  or  altered  in 
accordance  with  accessibility  standards. 
It  also  designates  four  agencies  (the 
Genial  Services  Adminisfration.  the 
Departments  of  Defense  and  of  Housing 
kvA.  Urban  Development  and  the  U.S. 
Postal  Service)  to  prescribe  the 
accessibility  standards.  In  addition, 
section  502  of  the  Rehabilitation  Act  of 
1973  established  the  Architectural  and 
Transportation  Barriers  Compliance 
Board  (ATBCB).  In  1978.  the 
RehabiUtation  Act  was  amended  to 
require  the  ATBCB  to  issue  minimum 
guidelines  and  requirements  for  the 
standards  to  be  issued  by  the  standard- 
setting  agencies.  These  minimum 
guidelines  were  published  on  August  4, 
1982  (47  FR  33862),  and  are  codified  at 
36  CFR  Part  1190.  See  2A  CFR  Part  40  for 
HUD  and  Subpart  101-19.6  for  GSA.  In 
order  to  ensure  uniformity,  the  UFAS 
was  designed  to  be  consistent  with  the 
ATBCB's  minimum  guidelines  and 
requirements  as  well  as  with  the  ANSI 
standards.  ANSI  is  a  private,  national 
organization  that  publishes 
recommended  standards  on  a  wide 
variety  of  subjects.  The  ANSI  standards 
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are  frequently  used  in  private  practice 
and  by  State  and  local  governments. 

As  previously  explained  with  regard 
to  the  five  percent  accessibility 
requirement,  the  Department  of  Justice, 
as  the  agency  responsible  under 
Executive  Order  12250  for  coordinating 
enforcement  of  section  504,  has 
recommended  that  agencies  provide  in 
their  section  504  regulations  for 
federally  assisted  programs  that,  with 
respect  to  new  construction  and 
alterations,  compliance  with  the  UFAS 
shall  be  deemed  to  be  compliance  with 
section  504.  Because  some  facilities 
subject  to  new  construction  or 
alterations  requirements  under  section 
504  are  also  subject  to  the  Architectural 
Barriers  Act,  government-wide  reference 
to  the  UFAS  would  diminish  potential 
conflict  between  standards  enforced  by 
the  responsible  funding  agencies  under 
the  two  statutes.  In  addition,  compliance 
with  the  UFAS  by  Federal  agencies  and 
States  will  reduce  potential  conflicts 
where  a  building  is  subject  to  the 
section  504  regulations  of  more  than  one 
Federal  agency  and  also  where  it  is 
subject  to  State  or  local  accessibility 
requirements  as  well. 

Apart  from  the  Justice  Department 
recommendation,  the  Department 
received  many  comments  in  response  to 
the  proposed  rule  suggesting  that  the 
UFAS  be  made  the  standard  for 
purposes  of  section  504  compliance  in 
the  final  rule.  A  nimiber  of  commenters 
also  expressed  confusion  regarding  the 
relationship  between  the  Minimum 
Property  Standards  (MPS)  and  the  ANSI 
standards.  In  an  effort  to  promote 
consistency  the  Department,  on  August 
11, 1986  revised  the  MPS  to  reference  the 
UFAS  rather  than  the  ANSI  standards 
as  the  design  and  construction  standard 
to  be  used  where  the  MPS  apply,  (51  FR 
28696,98). 

For  these  reasons,  S  8.30  of  the 
proposed  rule  has  been  revised  (and 
renumbered  as  §  8.32]  to  provide  that 
the  design,  construction,  or  alteration  of 
buildings  in  conformance  with  sections 
9-8  of  UFAS  shall  be  deemed  to  comply 
with  \\  8.21,  8.22,  8.23,  and  8.25  with 
respect  to  those  buildings.  In  addition, 
the  rule  allows  departures  from 
particular  technical  and  scoping 
requirements  of  UFAS  by  the  use  of 
other  methods  so  long  as  the  other 
methods  employed  result  in 
substantially  equivalent  or  greater 
access  to  and  usability  of  the  building  in 
question.  In  addition  to  complying  with 
UFAS,  the  alteration  of  housing  facilities 
must  also  comply  with  the  additional 
'  scoping  requirements  contained  in  this 
part. 

Paragraph  (b)  of  \  8.32  of  the  final 
rule,  at  the  suggestion  of  the  Department 


of  Justice,  modifies  the  effect  of  UFAS 
S  4.1.6(l](g),  which  provides  an 
exception  to  UFAS  §  4.1.6,  "Accessible 
buildings:  alterations.  'Section  4.1.6(l)(g) 
of  the  UFAS  states  that  "mechanical 
rooms  dnd  other  spaces  which  normally 
are  not  frequented  by  the  public  or 
employees  of  the  building  or  facility  or 
which  by  nature  of  their  use  are  not 
required  by  the  Architectural  Barriers 
Act  to  be  accessible  are  excepted  from 
the  requirements  of  4.1.6."  Particularly, 
after  the  development  of  specific  UFAS 
provisions  for  housing  alterations  and 
additions,  the  Justice  Department 
believes  that  this  UFAS  provision  could 
be  read  to  exempt  alterations  of 
privately  owned  residential  housing, 
which  is  not  covered  by  the 
Architectural  Barriers  Act  unless  leased 
by  the  Federal  government  for 
subsidized  housing  programs.  This  ' 
exception,  however,  would  not  be 
appropriate  under  section  504,  which 
protects  beneficiaries  of  housing 
provided  as  part  of  aj^'ederally  assisted 
program.  Consequently,  paragraph  (b)  of 
S  8.32  of  the  final  rule  provides  for 
purposes  of  this  section,  §  4.1.6(l)(g]  of 
the  UFAS  shall  be  interpreted  to  exempt 
bom  the  requirements  of  the  UFAS  only 
spaces  that,  because  of  their  intended 
use,  will  not  require  accessibility  to  the 
public  or  handicapped  residents  or 
employees. 

Paragraph  (c)  of  the  final  rule  makes  it 
clear  that  S  8.32  does  not  require 
recipients  to  make  building  alterations 
that  have  little  likelihood  of  being 
accomplished  without  removing  or 
altering  a  load-bearing  structural 
member.  Such  an  alteration  would  go 
beyond  what  is  required  by  section  504. 

UFAS  S  4.1.4(11)  contains  scoping 
provisions  for  newly  constructed 
housing.  The  UFAS  requires  for 
Federally  assisted  housing  that  five 
percent  of  the  total,  or  at  least  one  unit, 
whichever  is  greater,  be  accessible  in 
projects  of  15  or  more  dwelling  units. 
Section  8.22  of  the  final  rule  does  not 
contain  the  15  or  more  dwelling  unit 
minimum.  Accordingly,  paragraph  (d)  of 
S  8.32  of  the  final  rule  provides  that 
UFAS  S  4.1.4(11)  shall  not  be  used  to 
waive  or-lower  the  minimum  of  five 
percent  accessible  units  required  by 
§  8.22(b)  or  to  apply  the  minimum  only 
to  projects  of  15  or  more  dwelling  units. 

Under  paragraph  (e)  of  %  8.32  of  the 
final  rule,  the  accessibility  requirements 
for  facilities  in  Subpart  C  would  apply  to 
facilities  that  are  designed,  constructed 
or  altered  after  July  11, 1988.  The  date  of 
construction  or  alteration  is  defined  as 
the  date  bids  are  solicited.  This 
language  in  the  final  rule  more  closely 
follows  the  language  in  the  DOJ 
Coordination  Rule  than  did  the  language 


in  the  proposed  rule.  However,  the 
Department  is  making  an  exception  for 
the  Urban  Development  Action  Grant 
(UDAG)  program.  For  the  UDAG 
program,  the  Department  continues  to 
believe  that  the  appropriate  point  to 
make  the  accessibility  requirements 
effective  is  the  date  applications  are 
submitted.  The  federal  grant  under  the 
UDAG  program  is  awarded  only  upon  a 
determination  that  the  project  would  not 
be  made  without  the  grant.  The  grant 
amount  is  the  least  amount  necessary  to 
make  the  project  feasible  based  upon 
projected  costs.  Making  the  accessibility 
requirements  apply  to  UDAG  projects 
which  have  not  begun  construction  or 
alteration  before  July  11, 1988  would 
result  in  a  change  to  the  HUD  approved 
facility  and  budget  with  the  possibility 
that  the  grant  would  not  be  sufficient  to 
cover  any  changes  necessitated  by  the 
accessibility  requirements  and  the 
project  would  become  infeasible. 
Therefore,  the  accessibility 
requirements  are  made  applicable  to 
applications  submitted  after  July  11, 
1988,  so  that  UDAG  applicants  will 
know  of  the  requirements  and  include 
all  necessary  costs  in  the  application. 
However,  if  the  UDAG  application  was 
submitted  before  July  11, 1988,  the 
applicable  accessibility  provisions  in 
subpart  C  apply  to  the  maximum  extent 
practicable,  as  determined  by  the 
Department. 

Section  833  (Final  Rule) 

Section  8.33  of  the  final  rule  ["Housing 
adjustments")  at  the  suggestion  of  the 
Department  of  Justice  adds  a  new 
paragraph  to  clarify  section  504 
obligations  applied  to  housing  policies 
and  practices.  These  obligations  are 
separate  from,  and  in  addition  to,  those 
imposed  by  §§  8.22-8.31.  Section  8.33 
requires  recipients  of  HUD  assistance  to 
make  such  modifications  to  its  housing 
policies  and  practicies  as  are  necessary 
to  ensure  that  they  do  not  discriminate, 
on  the  basis  of  handicap,  against 
qualified  individuals  with  handicaps  in 
Federally  assisted  programs  or 
activities.  In  certain  circumstances  a 
recipient  may  be  required  to  adjust  its 
policies  and  practices  in  order  to  comply 
with  the  provisions  of  this  part.  For 
example,  a  recipient  might  need  to 
transfer  a  tenant  with  a  heart  condition 
to  a  ground-floor  apartment  if  medical 
reasons  would  require  such  a  transfer  so 
that  benefits  of  the  housing  can  remain 
available  or  permit  a  tenant  with  a 
hearing  impairment  to  install  light 
signalers  so  that  the  tenant  may  be 
notified  of  a  caller  and  answer  the  door. 
It  should  be  emphasized  that  in  all  cases 
housing  requirements  that  can  be 
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demonstrated  by  the  recipient  to  be 
essential  to  its  housing  program  need 
not  be  adjusted  in  accordance  with  this 
subpart  if  the  adjustments  would  result 
in  a  fundamental  alteration  in  the  nature 
of  a  program  or  undue  financial  and 
administrative  burdens. 

Subpart  D — Enforcement 

Two  hundred  ninety-nine  (299) 
general  comments  were  received  on 
Subpart  D.  The  largest  number  of  these 
general  comments  (161  form  comments) 
are  critical  of  the  subpart  because  it 
does  not  impose  a  self-evaluation 
requirement  on  recipients.  Consistent 
with  these  comments,  the  Department  of 
Justice  Coordination  Regulation 
provides  that  each  agency  regulation 
should  include  a  requirement  that 
recipients  conduct  a  self-evaluation  of 
their  compUance  with  section  504. 28 
CFR  41.5(b].  Consequently,  the 
Department  is  adding  a  self-evaluation 
requirement  to  the  final  rule. 

Section  8.51  (Final  Rule) 

Under  §  8.51  of  the  final  rule  each 
HUD  recipient  is  required,  within  one 
year  of  July  11, 1988,  to  evaluate  its 
current  policies  and  practices  to 
determine  whether  they  meet  the 
requirements  of  this  ps^.  Any  policies 
and  practices  that  do  not  meet  the 
requirements  of  this  part  must  be 
modified.  Furthermore,  the  recipient 
must  take  appropriate  corrective  steps 
to  remedy  any  discrimination  revealed 
by  the  self-evaluation.  This  three-part 
self-evaluation  is  to  be  conducted 
following  consultation  with  interested 
persons,  including  individuals  with 
handicaps  or  organizations  representing 
individuals  with  handicaps.  Finally, 
recipients  with  15  or  more  employees 
must  maintain  on  file,  make  available 
for  public  inspection,  and  provide  to  the 
responsible  civil  rights  official  upon 
request  (1)  A  list  of  the  interested 
persons  ccmsulted;  (2)  a  description  of 
areas  examined  and  any  problems 
identified;  and  (3)  a  description  of  any 
modifications  made  and  of  any  remedial 
steps  taken.  The  requirements  of  S  8,51 
should  not  be  confused  with  the 
physical  accessibility  requirements  of 
S9  8.24  and  8.25.  Section  a51  relates  to 
policies  and  practices  and  not  physical 
accessibility.  1 

Section  A50 

Section  8.50,  requiring  the  submission 
of  assurances,  has  been  revised  in  order 
to  clarify  the  section. 

Proposed  section  8.51  (Final  Rule 
section  8S4) 

Section  8.51  of  die  proposed  rule 
would  have  required  recipients  to  ta^ 


appropriate  steps  to  notify  relevant 
persons  and  organizations  that  it  does 
not  discriminate  on  the  basis  of 
handicap  in  its  HUD-assisted  programs 
and  activities.  The  notice  section  in  the 
final  rule  is  more  specific  in  its 
requirements.  It  appears  as  §  8.54  of  the 
final  rule.  Paragraph  (a)  of  9  8.54 
requires  recipients  employing  15  or  more 
persons  to  take  appropriate  initial  and 
continuing  steps  to  notify  relevant 
parties  that  it  does  not  discriminate  on 
the  basis  of  handicap  in  violation  of  this 
part.  The  paragraph  goes  on  to  describe 
what  the  notification  must  state.  The 
Department  believes  it  would  be  unduly 
burdensome  to  impose  a  notification 
requirement  on  recipients  employing 
fewer  than  15  persons. 

Paragraph  (bj  of  §  6.54  provides  that  if 
a  recipient  publishes  or  uses  recruitment 
materials  or  publications  containing 
general  information  that  it  makes 
available  to  relevant  parties  it  shall 
include  in  those  materials  or 
publications  a  statenaent  of  the  policy 
described  in  paragraph  (a). 

Paragraph  (c)  requires  that  recipients 
ensure  that  members  of  the  population 
eligible  to  be  served  or  likely  to  be 
affected  directly  by  a  HUD-assisted 
program  who  have  visual  or  hearing 
impairments  are  provided  with  the 
information  necessary  to  understand 
and  participate  in  the  program. 

Section  8.52  (Final  Rule) 

Section  8.52  of  the  final  rule,  relating 
to  remedial  and  affirmative  action,  is 
new.  It  was  added  at  the  suggestion  of 
the  Department  of  Justice.  It  is  patterned 
after  the  comparable  provision  of  the 
section  504  rf^ulation  of  the  Department 
of  Health  and  Human  Services.  45  CFR 
84.6. 

Paragraph  (a)  of  §  8.52  deals  with 
remedial  action.  Generally,  it  provides 
that  if  the  responsible  civil  ri^ts  official 
finds  that  a  recipient  has  discriminated 
against  persons  on  the  basis  of  handicap 
in  violation  of  section  504  or  this  part 
the  recipient  is  obligated  to  take  such 
remedial  action  as  the  responsible  dvil 
rights  official  deems  necessary  to 
overcome  the  effects  of  the 
discrimination.  Furthermore,  the— 
responsible  civil  rights  official  may, 
where  necessary  to  overcome  the  effects 
of  discrimination  in  violation  of  section 
504  or  this  part,  require  a  recipient  to 
take  remedial  action  (1)  with  respect  to 
individuals  with  handicaps  who  are  no 
longer  participants  in  the  program  but 
who  were  participants  in  the  program 
when  such  discrimination  occurred  or 
(2)  with  respect  to  individuals  with 
handicaps  who  would  have  been 
participants  in  the  program  had  the 
discrimination  not  occurred. 


Paragraph  (b)  of  \  &52  of  the  final  rule 
relates  to  voluntary  action  that  a 
recipient  can  take  where  the  responsible 
civil  rights  official  has  not  found  that  it 
has  discriminated  against  persons  on 
the  basis  of  handicap  in  violation  of 
section  504  or  this  part.  Under  |  8.52(b) 
a  recipient  may  take  nondiscriminatory 
steps  to  overcome  the  effects  of 
conditions  that  resulted  in  limited 
participation  in  the  recipient's  program 
or  activify  by  qualified  individuals  with 
handicaps. 

Section  8.53  (Final  Rule) 

Section  8.53  of  the  final  rule  is  also 
new  and  also  was  added  at  the 
suggestion  of  the  Department  of  Justice. 
Paragraph  (a)  requires  each  recipient 
that  employs  fifteen  or  more  persons  to 
designate  at  least  one  person  to 
coordinate  its  efforts  to  comply  with  this 
rule. 

Paragraph  (b)  of  9  8.53  of  the  final  rule 
requires  recipients  employing  fifteen  or 
more  persons  to  adopt  grievance 
procediu'es  that  incorporate  appropriate 
due  process  standards  and  that  provide 
for  the  prompt  and  equitable  resolution 
of  complaints  alleging  any  action 
prohibited  by  this  rule.  However,  such 
procedures  need  not  be  established  with 
respect  to  complaints  from  employees  or 
bom  applicants  for  admission  to  housing 
covered  by  this  part.  Applicants  who  are 
denied  admission  to  HUD-assisted 
housing  generally  have  a  right  to  be 
notified  of  the  reason  for  their 
ineligibilify  and  have  an  opportunify  to 
have-the  decision  reviewed.  See,  e.g.,  24 
CFR  880.603(b)(3)  (Section  8  New 
Construction):  9  881.603(b)(3]  (Section  8 
Substantial  Rehabilitation):  9  882.216 
(Section  8  Existing  Housing):  9  960.207 
(Public  Housing).  These  procedures  are 
available  in  addition  to  the  complaint 
procedures  provided  elsewhere  in  this 
subpart. 
•        •       •       •       • 

Throughout  subparts  D  and  E  of  the 
proposed  rule,  the  term  "responsible 
Department  official"  was  used  to  refer 
to  individuals  who  will  perform  various  - 
different  functions.  For  purposes  of 
clarification  the  Department  has 
substituted  the  following  terms  to 
identify  the  individuals.  "Award 
official"  is  the  official  that  has  been 
assigned  principal  responsibility  for 
administration  of  the  law  extending 
Federal  financial  assistance  (e.g.,  the 
Assistant  Secretary  for  Housing,  the 
Assistuit  Secretary  for  PabUc  and 
Indian  Housing  and  the  Assistant 
Secretary  for  Community  Plaiming  and 
Development).  The  "responsible  civil 
righU  official"  is  the  official  within  HUD 
designated  to  oversee  the  civil  ri^ts 


functions.  The  "responsible  civil  rights 
official"  will  work  closely  with  "award 
officials"  in  order  to  ensure  compliance 
with  this  rule.  "Reviewing  civil  rights 
official"  is  the  person  within  HUD 
assigned  to  accept  appeals  from 
determinations  of  the  responsible  civil 
rights  official. 

Proposed  section  8.52  (Final  Rule 
section  8.55) 

Section  8.52  of  the  proposed  rule 
related  to  compliance  information.  It 
appears  as  9  8.55  of  the  final  rule.  A 
number  of  editorial  changes  were  made. 
They  do  not  affect  the  substance  of  the 
rule. 

Proposed  section  8.53  (Final  Rule 
section  8.56) 

The  Department  has  substantially 
revised  9  8.53  of  the  proposed  rule, 
dealing  with  the  conduct  of 
investigations,  in  the  final  rule.  It 
appears  as  9  8.56  of  the  final  rule.  At  the 
second  meeting  of  the  HUD  Section  504 
Task  Force  with  representatives  of 
major  organizations  representing 
disabled  persons  it  was  suggested  that 
the  Department  review  the  Department 
of  Justice  Federally-conducted  rule  (28 
CFR  Part  39)  to  see  if  any  of  its 
provisions  should  apply  to  Federally- 
assisted  programs.  In  reviewing  the 
Justice  Department  rule  the  Department 
found  that  28  CFR  39.170.  which 
establishes  a  detailed  complaint 
processing  procedure,  contains  a 
number  of  provisions  which  would  be 
appropriate  and  useful  in  the  context  of 
this  rule.  Accordingly,  the  Department 
has  amended  9  8.53  of  the  proposed  rule. 

Paragraph  (a)  of  9  8.53  of  the  proposed 
rule,  providing  for  periodic  compliance 
reviews,  has  been  clarified.  Paragraph 
(a)  of  9  8.56  of  the  fined  rule  provides 
that  the  responsible  civil  rights  official 
or  designee  may  periodically  review  the 
practices  of  recipients  to  determine 
whether  they  are  complying  with  this 
part  and,  where  he  or  she  has  a 
reasonable  basis  to  do  so,  may  conduct 
on-site  reviews.  Such  basis  may  include 
any  evidence  that  a  problem  exists  or 
that  programmatic  matters  exist  that 
justify  on-site  investigation  in  selected 
cinnunstances.  Such  programmatic 
matters  may  include,  but  are  not  limited 
to,  circumstances  where  Ae  recipient 
has  structural  changes  planned  or 
underway  and  failuro  to  review  on-site 
could  result  in  completion  of 
construction  without  required 
accessibility.  The  final  nile  also  requires 
that  HUD  initiate  an  on-site  review  by 
sending  to  the  recipient  a  letter  advising 
the  recipient  of  the  practices  to  be 
reviewed,  the  programs  affected  by  the 
review,  and  the  opportunity,  at  any  time 


prior  to  receipt  of  a  final  determination, 
to  make  a  documentary  or  other 
submission  that  explains,  validates,  or 
otherwise  addresses  the  practices  under 
review. 

Paragraph  (b)  of  the  final  rule  requires 
HUD  to  make  a  prompt  investigation 
whenever  a  compliance  review,  report 
complaint  or  any  other  information 
indicates  a  possible  failure  to  comply 
with  this  part. 

Paragraph  (b)  of  the  proposed  rule 
(paragraph  (c)  of  the  final  rule),  setting 
forth  the  procedures  for  filing 
complaints  with  the  Department  has 
been  expanded  in  line  with  28  CFR 
39.170(d).  Paragraph  (c](l]  of  the  final 
rule  provides  that  any  person  who 
believes  that  he  or  she  has  been 
subjected  to  discrimination  prohibited 
by  this  part  may  file  a  complaint.  In 
addition,  any  person  who  believes  that 
any  specific  class  of  persons  has  been 
subjected  to  discrimination  prohibited 
by  tills  part  and  who  is  a  member  of  that 
class  or  who  is  the  authorized 
representative  of  a  member  of  that  class 
may  file  a  complaint. 

Paragraph  (c)(2)  of  the  final  rule 
["Confidentiality"]  provides  that  the 
responsible  civil  rights  official  shall  hold 
in  confidence  the  identity  of  any  person 
submitting  a  complaint  unless  the 
person  submits  written  authorization 
otherwise,  and  except  to  the  extent 
necessary  to  carry  out  the  purpose  of 
this  part,  including  the  conduct  of  any 
investigation,  hearing,  or  proceeding 
under  tiiis  part. 

Paragraph  (c)(3)  of  the  final  rule 
["When  to  file"),  like  the  proposed  rule, 
requires  that  complaints  be  filed  within 
180  days  of  the  alleged  act  of 
discrimination  unless  this  time 
limitation  is  extended  by  the  responsible 
civil  rights  official.  The  final  rule 
clarifies  that  an  extension  may  be 
granted  for  good  cause  shown.  Good 
cause  could  be  found,  for  example,  (1)  if 
the  complainant  mistakenly  filed  with 
the  wrong  agency  and  was  not  informed 
of  the  mistake  within  the  180  days;  or  (2) 
if  the  complainant  could  not  reasonably 
be  expected  to  know  of  the  act  or  event 
said  to  be  discriminatory.  The  final  rule 
also  clarifies  that  a  complaint  mailed  to 
the  Department  shall  be  deemed  filed  on 
the  date  it  is  postmarked.  Any  complaint 
delivered  other  than  by  mailing  shall  be 
deemed  filed  on  the  date  it  is  received 
by  the  Department. 

Para^aph  (c)(4)  ["Where  to  file 
complaints")  provides  that  complaints 
may  be  filed  with  any  HUD  office.  As  a 
general  matter  complaints  will  be 
investigated  by  the  HUD  Regional  Office 
having  jurisdiction  over  the  place  where 
the  discrimination  is  alleged  to  occur. 


Paragraph" (c)(5)  ["Contents  of 
complaints")  specifies  that  a  complaint 
should  contain  the  complainant's  name 
and  address,  the  name  and  address  of 
the  recipient  alleged  to  have  violated 
this  part  and  a  description  of  the 
recipient's  alleged  discriminatory  action 
in  sufficient  detail  to  inform  the 
Department  of  the  nature  and  date  of  the 
alleged  violation  of  this  part. 

Paragraph  (c)(6)  ["Amendments  of 
complaints")  allows  for  the  amendment 
of  complaints  at  any  time.  Further, 
amendments  to  complaints  such  as 
clarification  and  amplification  of 
allegations  in  a  complaint  or  the 
addition  of  other  recipients  may  be 
made  at  any  time  during  the  pendency 
of  the  complaint  and  any  amendment 
shall  be  deemed  to  have  been  made  as 
of  the  original  filing  date. 

Paragraph  (d)  of  the  final  rule 
["Notification']  adds  a  requirement  that 
the  responsible  civil  rights  official  notify 
the  complainant  and  the  recipient  of 
HUD's  receipt  of  the  complaint  within 
ten  (10)  calendar  days.  Time  limitations 
have  been  added  here  and  throughout 
9  8.56  of  the  final  rule  as  suggested  by  a 
number  of  commenters. 

Paragraph  (e)  of  the  final  rule 
( "Complaint  processing  procedures  ") 
provides  that  after  acknowledging 
receipt  of  a  complaint  the  responsible 
civil  rights  official  wiU  immediately 
initiate  complaint  processing 
procedures.  A  preliminary  investigation 
may  be  necessary  in  order  to  determine 
if  HUD  has  jurisdiction  to  accept  the 
complaint  Normally,  this  determination 
will  be  made  by  the  responsible  civil 
rights  official  within  20  calendar  days  of 
acknowledgement  of  the  complaint  If 
the  complaint  is  accepted,  the 
responsible  civil  rights  official  will 
notify  the  complainant  the  award 
official  and  the  recipient.  The  applicant 
or  recipient  will  then  have  an 
opportunity  to  respond  to  the  complaint 
in  writing  within  30  calendar  days  of 
receiving  it  The  responsible  civil  rights 
official  is  authorized  to  attempt  to 
resolve  complaints  informally  whenever 
possible. 

If  the  investigation  reveals  no 
violation  of  this  rule,  paragraph  (f)  of  the 
final  rule  ["Dismissal  of  complaint") 
provides  that  the  responsible  civil  rights 
official  will  dismiss  the  complaint  and 
notify  the  complainant  and  recipient. 

If  an  informal  resolution  of  the 
complaint  is  not  reached,  paragraph  (g) 
of  the  final  rule  ["Letter  of  findings") 
requires  the  responsible  civil  rights 
official,  within  180  days  of  receipt  of  the 
complaint  to  notify  the  recipient  and  the 
complainant  of  the  results  of  the 
investigation. 
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Paragraph  (h)  of  the  final  nile  ["Right 
to  leview  of  the  ktter  offindiaga ") 
creates  a  right  to  review  the  letter  of 
findings  within  30  days  c^  its  receipt 
provided  there  is  supplementary 
information.  The  reviewing  civil  rights 
official  wiU,  within  60  days  of  the 
request  for  review,  either  sustain  or 
modify  the  letter  of  finding.  If  neither 
party  requests  that  the  letter  of  findings 
be  reviewed,  formal  written  | 

determination  of  compliance  or 
noncompliance  will  be  issued  within 
fourteen  (14)  calendar  days  of  die 
expiration  of  the  period  within  which  a 
request  for  review  of  the  letter  of        i 
findings  could  have  been  made. 

Paragraph  (i)  o^  the  final  rule 
["Vokmlary  compliance  time  limits") 
allows  a  recipient  ten  (10)  calendar  days 
from  receipt  of  the  formal  determination 
of  noncompliance  within  which  to  come 
into  voluntary  compliance.  If  the 
redpioit  fails  to  meet  this  deadline, 
HUD  shaM  proceed  under  \  &57. 

Paragraph  (])(!)  of  the  foial  rule 
["Information  resolution/voluntary 
compliance")  states  the  Department's 
policy  of  encouraging  the  formal 
resolution  of  matters  and  provides  that 
the  responsible  dvil  rights  official  may 
attempt  to  resolve  a  matter  through 
informal  means  at  any  time.  If  a  letter  of 
findings  autking  a  preliminary  finding  of 
noncompliance  is  issued,  the 
responsible  dvil  rights  official  must  then 
attempt  to  resolve  the  matter  by 
informal  means. 

Paragraph  (i)(2)  of  the  final  rule 
["Objectives  of  informal  resolution/ 
voluntary  compliance")  states  that  in 
attempting  informal  resolution,  the 
responsible  civil  rights  official  shall 
attempt  to  achieve  a  just  resolution  of 
the  matter  and,  where  appropriate, 
obtain  assurance  that  the  recipient  will 
satisfactorily  remedy  any  violations  of 
the  rights  of  any  complainant  and  will 
take  such  action  as  will  assure  the 
elimination  of  any  violation  of  this  part 
or  the  prevention  of  such  violation  in  the 
future.  The  terms  of  an  informal 
resolution  shall  be  reduced  to  a  written 
voluntary  compliance  agreement,  to  be 
signed  by  the  redpient  and  the 
responsible  dvil  rights  official.  The 
purpose  of  voluntary  compUance 
agreements  is  to  protect  the  interest  of 
the  complainant,  other  persons  similarly 
situated,  and  the  public  interest. 

The  followring  are  examples  of  the 
types  of  remedies  that  may  be  sought,  as 
appropriate,  in  order  to  proted  the 
interest  of  the  complainant 

(1)  Equitable  monetary  relief  (e.g.,  out- 
of-pocket  expenses:  backpay); 


(2)  The  dwelling  at  issue  or  die  next 
available  one; 

(3)  The  job  at  issue  or  the  next 
avadable  one; 

(4)  A  reasonable  accommodation;  and 

(5)  Injunctive  relief  appropriate  to  the 
elimination  of  discriminatory  housing 
practices  affecting  the  complainant 

The  following  are  the  types  at 
provisions  that  the  Department  will 
seek,  as  appropriate,  for  the  public 
interest 

[i\  Elimination  of  violations  of  this 
part; 

(2)  Prevention  of  future  violations  of 
this  part  (e.g.,  through  training); 

(3)  Chuiges  in  poUcy; 

(4)  Reporting  requirements:  and 

(5)  Monitoring  and  enforcement 
activities. 

Paragraph  (k)  prohibiting  intimidatory 
or  retaliatory  acts  is  unchanged  (except 
for  minor  editorial  changes]  bom  the 
proposed  rule  where  it  was  desi^iated 
paragraph  (e). 

Proposed  section  8.54  (Final  RuJ» 
section  8.57) 

Section  8.54  of  the  proposed  nde 
relating  to  the  procedure  for  effecting 
compliance  appears  as  S  8-57  of  the  final 
rule.  The  section  has  not  been 
substantially  changed. 

Propoaed  section  8.55  (Fiaal  Rule 
section  8.58) 

A  typographical  ferror  in  9  8.55  of  the 
proposed  nde  dealing  with  hearings  has 
been  corrected.  Secticm  8.55  of  the 
proposed  rule  appears  as  §  8.58  of  the 
final  rule.  The  second  paragraph  in 
paragraph  (d)(2)  of  S  8.58  of  the  final 
rule  now  provides  that  the 
"administrative  law  judge  may  exdude 
irrelevant,  immaterial,  or  unduly 
repetitious  evidence."  Other  minor 
editorial  changes  have  also  been  made 
to  the  section. 

Proposed  section  8.56  (Final  Rule 
section  859) 

Section  8.58  of  the  proposed  rule  dealt 
with  dedsions  and  notices.  The  section 
appears  as  9  8.59  of  the  final  rule.  A  new 
paragraph  realting  to  judidal  review  has 
been  added  to  the  section.  Paragraph  (g) 
of  9  8.59  of  the  final  rule  provides  that  a 
final  dedsion-rendered  under  9  8.M 
constitues  final  action  under  section  704 
of  die  Administrative  Procedure  Act  (5 
U.S.C  704)  and,  to  the  extent  it  is  not 
barred  by  other  provisions  of  law.  such 
a  final  dedsion  is  subjed  to  judicial 
review  under  section  706  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
706).  Consequendy,  paragraphs  (g)  and 
(h)  of  the  pnqxMed  nde  appear  cw 


paragraphs  (h)  and  (i)  of  the  final  rule. 
Minor  editorial  changes  were  also  made 
throughout  the  section.  In  addition,  the 
final  rule  more  dearly  identifies  the 
HUD  offidals  involved  in  the  dedsion 
notificatioa  process. 

Subpart  E— Practice  and  nocedures  for 
Hearings 

No  comments  were  received  on 
subpart  E.  Editorial  changes  were  made 
throughout  the  subpart  AD  but  two  of 
these  changes  darify  the  subpart  but  do 
not  alter  it  substantively. 

Section  8.e2(bH3)  of  the  proposed  role 
wonld  have  allowed  any  amicus  curiae 
to  request  that  the  presiding  officer 
propound  specific  questions  to 
witnesses.  The  Department  has  deleted 
this  provision  in  the  final  rule.  Upon 
further  consideration,  the  Departanent 
does  not  consider  it  appropriate  for  an 
amicus  curiae  to  be  able  to  participate 
in  a  hearing  to  this  extent  However,  the 
final  rule  (9  &e2(b)(2))  continues  to 
provide  that  an  amicus  curiae  may 
submit  a  statement  of  position  to  the 
administrative  law  judge  before  the 
hearing  and  may  submit  a  brief  on  each 
occasion  that  a  decision  is  to  be  made  or 
a  prior  decision  is  subject  to  review. 

Subpart  E  also  has  been  revised  to 
provide  that  the  presiding  officer  at  a 
hearing  will  always  be  an 
administrative  law  judge.  Given  the 
importance  of  sucb  hearings,  the 
Department  believes  that  the  hearing 
should  always  be  conducted  by  an 
administrative  law  judge. 

Other  Information 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  Part  50,  which 
implement  section  102(2)(C)  of  the 
National  Environmental  PoUcy  Act  of 
1909.  The  Finding  of  No  significant 
Impact  is  available  for  public  inspection 
during  regular  business  hours  in  the 
Office  of  die  Rules  Docket  Clerk  at  the 
above  address. 

This  rule  does  not  constitute  a  "major 
rule"  as  that  term  is  defined  in  section 
1(b)  of  the  Executive  Order  12291  on 
Federal  Regulation.  Analysis  of  the  rule 
indicates  that  it  does  not  (1)  have  an 
annual  effed  on  the  economy  of  $100 
million  or  more:  (2)  cause  a  major 
increase  in  costs  of  prices  for 
consumers,  individual  industries, 
Federal.  State  or  local  government 
agendea,  or  geographic  regions;  or  (3) 
have  a  significant  adverse  effect  on 
competition,  employment  investment 
productivity,  innovation,  or  on  the 
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ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
mariwts. 

Under  die  provisions  of  5  U.S.C  e05(b) 
(the  Regulatfuy  Flexibility  Act),  the 
Qaders^ed  hereby  certifies  that  this 
rule  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entries.  The  regulation  allows  redpients 
to  adopt  the  least  cosdy  means  of 
achieving  comptiance  where  existing 
fadlities  are  inaecessible.  In  addition, 
employers  are  required  to  make 
accommodations  for  qualified 
individoafs  with  hancUcaps  only  if  those 
accommodations  do  not  cause  an  undue 
economic  hardship. 

The  Department  of  Justice  has 
reviewed  and  approved  this  rule  under 
Executive  Order  12^0.  The  Equal 
Employment  Opportunity  Commission 
has  Kviewed  and  approved  this  rule 
under  Executive  Order  12067. 

This  rule  was  listed  as  item  No.  1009 
in  the  Department's  semiannual  Agenda 
of  Regulation  pubUshed  on  April  25, 1988 
(53  FR 13854, 13887)  under  Executive 
Order  12281  and  the  Regulatory 
Flexibility  Act 

InformatioD  collection  reqiurements 
contained  in  this  nde  have  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review  under  section 
3504(h)  of  die  Paperwork  Reduction  Act 
of  1980  (44  U.S.C  3504(h)).  Comments 
relating  to  information  collection 
requirements  should  be  submitted  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Mangement  and 
Budget  Washington,  DC  30503, 
Attention:  Desk  Officer  for  HUD.  After 
OEM  review  and  approval,  the  public 
will  be  notified  of  the  OMB  control 
number  assigned  these  requirements 
through  a  technical  amendment  to  this 
rule. 
List  of  Subjects  in  24  CFR  Part  8 

Administrative  practice  and 
procedure,  Alcoholism,  Architectural 
barriers.  Blind,  Buddings,  Community 
devekqiment  block  grants.  Community 
facilities.  Historic  preservation. 
Housing.  Handicapped.  CivU  ri^ts, 
Reporting  and  recordkeeping 
requirements.  Equal  employment 
opportunities.  Low  and  modCTate 
income  housing.  Public  housing.  Privacy, 
Rent  sabsidiest  Telecommuiucations, 
Loan  programs:  housing  and  community 
development  Grant  programs:  housing 
and  community  development 

Accordingly,  24  CFR  Subtide  A,  is 
amended  by  adding  a  new  Part  8  to  read 
as  follows: 


PART  •-NONOfSCffiMINATION 
BASED  ON  HANDICAP  IN  FEDERALLY 
ASSISTED  PROGRAMS  AND 
ACnVITIES  OFTHE  DEPARTMENT  OF 
HOUSING  AND  URBAN 
DEVELOPMENT 

Sul)part  A— Qaoarai  Pro«Wons 

8.1  Purpose. 

8.Z  Applicabiiity. 

8.3  Dilutions. 

8.4  Discrimination  prohibited. 

5.5  [Reserved] 

8.6  Communications. 

Subpart  D    Cmptoymsnt 

8.10    General  prohibitions  against    - 

employment  discrimination. 
8.tl    Reasonable  accommodation. 

8.12  Employment  criteria. 

8.13  Preemployment  inquiries. 

SutipartC— PfOfliani  Accas«H)yHy 

6.20  General  requirement  concerning 
program  accessibility. 

6.21  Non-housing  facilities. 

6.22  New  construction — housing  Tacilities. 
6.29    Alterations  of  existing  housing 

facilities. 
6.24    Existing  housing  programs. 
a2S    Public  housing  Cinduding  multi-family 

Indian  housing). 

8.26  Distribution  of  accessible  dwelling 
units. 

6.27  Occupancy  of  accessible  dwelling 
units. 

8.26    Housing  certificate  and  housing 
voucher  programs. 

8.29  Homeownerahq)  programs  (Sections 
236(i)  and  235U).  Turnkey  UI  and  Indian 
Housing  Mutual  Self-Help  Programs). 

8.30  Rental  rehabilitation  program. 

8.31  Historic  properties. 

6.32  Accessibility  standards. 

6.33  Housing  adjustments. 

Sui>part  D— EnforcehMnt 

6.50  Assurances  nquired. 

8.51  Self-evaluatioB. 

6.52  Remedial  and  affirmative  action. 

6.53  Designation  of  respoDsible  employee 
and  adoption  of  grievance  procedures. 

6.54  Notice. 

8.55  Compliance  information. 

6.56  Conduct  of  investigations. 

8.57  Procedure  for  effecting  compliance. 

6.58  Hearings. 

8.59  Decisions  and  notices. 

Sul>part  E— PncUea  and  Proeadura  for 


8.60  General  information. 

8.61  Appearance  and  practice. 

8.62  Parties. 

6.63  Form,  execution,  service  and  filing  of 
documents. 

6.64  Time. 

6.65  Proceedings  prior  to  hearing. 

6.66  Responsibilities  and  duties  of 
administrative  law  judge. 

8.67  Hearing  procedures. 

8.68  The  record. 

6.69  Posthearing  procedures,  decisions. 

6.70  Judicial  standards  of  practice. 


8.71    Post-termination  proceedings. 
Appendix  A — Federal  Financial  Anistance 

from  the  Department  of  Honsisf  and 

Urb«i  Development  to  Which  This  Part 

Applies. 
Appendix  B — Statutory  Definitions  of 

Handicapped  Persons. 
Authority:  Sec.  504  of  the  Rehabilitation 
Act  of  1973  (29  U.S.C  794);  Sec.  100  of  the 
Housing  and  Community  Development  Act  of 
1974  (42  U.S.C.  5300):  Sec.  7(d)  of  the 
Departoient  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535rd)>. 

Subpart  A—General  Provisions 

(8.1    Purpeaa. 

(a)  The  purpose  of  this  part  is  to 
effectuate  section  504  of  the 
Rehabilitation  Act  of  1973,  as  amended 
(29  U.S.C  794],  to  die  end  diat  no 
otherwise  qualified  individual  with 
handicaps  in  the  United  States  shall, 
solely  by  reason  of  his  or  her  handicap, 
be  excluded  &om  the  participation  in.  be 
denied  the  benefits  ot  or  be  subjected  to 
discrimination  under  any  program  or 
activity  receiving  Federal  financial 
assistance  firom  the  Department  of 
Housing  and  Urban  Development  This 
part  also  implements  section  109  of  the 
Housing  and  Community  Development 
Act  of  1974.  as  amended  (42  U.S.C 
5309).  This  part  does  not  effectuate 
section  504  as  it  applies  to  any  program 
or  activity  conducted  by  the 
Department.  Compliance  with  this  part 
does  not  assure  compliance  with 
requirements  for  accessibility  by 
physically-handicapped  persons 
imposed  under  the  Architectund 
Barriers  Act  of  1968  (42  U.S.C  4151- 
4157:  24  CFR  Part  40). 

(b)  The  policies  and  standards  for 
compliance  established  by  this  part  are 
established  in  contemplation  of,  and 
with  a  view  to  enforcement  through,  the 
Department's  administration  of 
programs  or  activities  receiving  Federal 
financial  assistance  and  the 
administrative  procedures  described  in 
Subparts  D  and  E  (including,  without 
limitation,  judicial  enforcement  under 
58.57(a)). 

98.2    AppttcabiWy. 

This  part  applies  to  all  applicants  for, 
and  recipients  of,  HUD  assistance  in  the 
operation  of  programs  or  activities 
receiving  such  assistance.  Such 
assistance  includes,  but  is  not  limited  to, 
that  which  is  listed  in  Appendix  A  of 
this  part. 

§8.3    Definitions. 

As  used  in  this  part 

"Accessible",  when  used  with  respect 
to  the  design,  construction,  or  alteration 
of  a  facdity  or  a  portion  of  a  facility 
other  than  an  individual  dwelling  unit 
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means  that  the  faciUty  or  irartlon  of  the 
facility  when  desired,  constructed  or 
altered,  can  be  approached,  entered,  and 
used  by  individuals  with  physical 
handicaps.  The  phrase  "accessible  to 
and  usable  by"  is  synonomous  with 
accessible. 

"Accessible",  when  used  with  respect 
to  the  design,  constructLan,  or  alteration 
of  an  individual  dwelling  unit,  means 
that  the  unit  is  located  on  an  accessible 
route  and  when  designed,  constructed, 
altered  or  adapted  can  be  approached, 
entered,  and  used  by  individuals  with 
physical  handicaps.  A  imit  that  is  on  an 
accessible  route  and  is  adaptable  and 
otherwise  in  compliance  with  the 
standards  set  forth  in  S  8.32  is 
"accessible"  within  the  meaning  of  this 
paragraph.  When  a  unit  in  an  existing 
facility  which  is  being  made  accessible 
as  a  result  of  alterations  is  intended  for 
use  by  a  specific  qualifled  individual 
with  handicaps  (e.g.,  a  current  occupant 
of  such  unit  or  of  another  unit  under  the 
control  of  the  same  recipient,  or  an 
applicant  on  a  waiting  list),  the  unit  will 
be  deemed  accessible  if  it  meets  the 
requirements  of  applicable  standards 
that  address  the  particular  disabihty  or 
impairment  of  such  person. 

"Accessible  route"  means  a 
continuous  unobstructed  path 
connecting  accessible  elements  and 
spaces  in  a  building  or  facility  that 
complies  with  the  space  and  reach 
requirements  of  applicable  standards 
prescribed  by  S  8.32.  An  accessible  route 
that  serves  only  accessible  units 
occupied  by  persons  with  hearing  or 
vision  impairments  need  not  comply 
with  those  requirements  intended  toj 
effect  accessibility  for  persons  with 
mobility  impairments. 

"Adaptabihty"  means  the  ability  of 
certain  elements  of  a  dwelling  unit,  such 
as  kitchen  counters,  sinks,  and  grab 
bars,  to  be  added  to,  raised,  lowered,  or 
otherwise  altered,  to  accommodate  the 
needs  of  persons  with  or  without 
handicaps,  or  to  acconmiodate  the  needs 
of  persons  with  different  types  or 
degrees  of  disability.  For  example,  in  a 
unit  adaptable  for  a  hearing-impaired 
person,  the  wiring  for  visible  emergency 
alarms  may  be  installed  but  the  alanns 
need  not  be  installed  until  such  time  as 
the  unit  is  made  ready  for  occupancy  by 
a  hearing-impaired  person. 

"Alteration"  means  any  change  in  a 
faciUty  or  its  permanent  fixtures  or 
equipment.  It  includes,  but  is  not  limited 
to.  remodeling,  renovation, 
rehabilitation,  reconstruction,  changes 
or  rearrangements  in  structxiral  parts 
and  extraordinary  repairs.  It  does  not 
include  normal  maintenance  or  repairs, 
reroofing,  interior  decoration,  or  changes 
to  mechanical  systems. 


"AppUcant  for  assistance"  means  one 
who  submits  an  application,  request, 
plan,  or  statement  required  to  be 
approved  by  a  Department  official  or  by 
a  primary  recipient  as  a  condition  of 
eligibility  for  Federal  financial 
assistance.  An  application  means  such  a 
request,  plan  or  statement. 

"Auxiliary  aids"  means  services  or 
devices  that  enable  persons  with 
impaired  sensory,  manual,  or  speaking 
skills  to  have  an  equal  opporttmity  to 
participate  in,  and  enjoy  the  benefits  of, 
programs  or  activities  receiving  Federal 
financial  assistance.  For  example, 
auxiliary  aids  for  persons  with  impaired 
vision  may  include  readers,  Brailled 
materials,  audio  recordings,  and  other 
similar  services  and  devices.  AuxiUary 
aids  for  persons  with  impaired  hearing 
may  include  telephone  handset 
amplifiers,  telephones  compatible  with 
hearing  aids,  telecommunication  devices 
for  deaf  persons  (TDD's),  interpreters, 
notetakers,  written  materials,  and  other 
similar  services  and  devices. 

"Department"  or  "HUD"  means  the 
Department  of  Housing  and  Urban 
Development. 

"FaciUty"  means  all  or  any  portion  of 
buildings,  structures,  equipment,  roads, 
walks,  parking  lots,  rolling  stock  or 
other  real  or  personal  property  or 
interest  in  the  property. 

"Federal  financial  assistance"  means 
any  assistance  provided  or  otherwise 
made  available  by  the  Department 
through  any  grant,  loan,  contract  or  any 
other  arrangement,  in  the  form  of: 

(a)  Funds; 

(b)  Services  of  Federal  personnel;  or 

(c)  Real  or  personal  property  or  any 
interest  in  or  use  of  such  property, 
including: 

(1)  Transfers  or  leases  of  the  property 
for  less  than  fair  market  value  or  for 
reduced  consideration;  and 

(2)  Proceeds  from  a  subsequent 
transfer  or  lease  of  the  property  if  the 
Federal  share  of  its  fair  market  value  is 
not  returned  to  the  Federal  Government 

"Federal  financial  assistance" 
includes  community  development  funds 
in  the  form  of  proceeds  from  loans 
guaranteed  under  section  108  of  the 
Housing  and  Conununity  Development 
Act  of  1974,  as  amended,  but  does  not 
include  assistance  made  available 
through  direct  Federal  procurement 
contracts  or  payments  made  imder  these 
contracts  or  any  other  contract  of 
insurance  or  guaranty. 

"Handicap"  means  any  condition  or 
characteristic  that  renders  a  person  an 
individual  with  handicaps. 

"Historic  preservation  programs  or 
activities"  means  programs  or  activities 
receiving  Federal  financial  assistance 


that  have  preservation  of  historic 
properties  as  a  primary  purpose. 

"Historic  properties"  means  those 
properties  that  are  listed  or  are  eligible 
for  listing  in  the  National  Register  of 
Historic  Places,  or  such  properties 
designated  as  historic  under  a  statute  of 
the  appropriate  State  or  local 
government  body. 

"Individual  with  handicaps"  means 
any  person  who  has  a  physical  or 
mental  impairment  that  substantially 
limits  one  or  more  major  Ufe  activities; 
has  a  record  of  such  an  impairment:  or  is 
regarded  as  having  such  an  impairment. 
For  purposes  of  employment  this  term 
does  not  include:  Any  individual  who  is 
an  alcohoUc  or  drug  abuser  whose 
current  use  of  alcohol  or  drugs  prevents 
the  individual  fix)m  performing  the 
duties  of  the  job  in  question,  or  whose 
employment  by  reason  of  current 
alcohol  or  drug  abuse,  would  constitute 
a  direct  threat  to  property  or  the  safety 
of  others:  or  any  individual  who  has  a 
currently  contagious  disease  or  infection 
and  who.  by  reason  of  such  disease  or 
infection,  would  constitute  a  direct 
threat  to  the  health  or  safety  of  other 
individuals  or  who,  by  reason  of  the 
currendy  contagious  disease  or 
infection,  is  unable  to  perform  the  duties 
of  the  job.  For  purposes  of  other 
programs  and  activities,  the  term  does 
not  include  any  individual  who  is  an 
alcoholic  or  drug  abuser  whose  current 
use  of  alcohol  or  drugs  prevents  the 
individual  from  participating  in  the 
program  or  activity  in  question,  or 
whose  participation,  by  reason  of  such 
current  alcohol  or  drug  abuse,  would 
constitute  a  direct  threat  to  property  or 
the  safety  of  others.  As  used  in  this 
definition,  the  phrase: 

(a)  "Physical  or  mental  impairment" 
includes: 

(1)  Any  physiological  disorder  or 
condition,  cosmetic  disfigurement  or 
anatomical  loss  ejecting  one  or  more  of 
the  following  body  systems: 
Neurological;  musculoskeletal;  special 
sense  organs:  respiratory,  including 
speech  organs;  cardiovascular; 
reproductive;  digestive;  genito-urinary; 
hemic  and  lymphatic;  skin;  and 
endocrine;  or 

(2)  Any  mental  or  psychological 
disorder,  such  as  mental  retardation, 
organic  brain  syndrome,  emotional  or 
mental  illness,  and  specific  learning 
disabilities.  The  term  "physical  or 
mental  impairment"  includes,  but  is  not 
limited  to,  such  diseases  and  conditions 
as  orthopedic,  visual,  speech  and 
hearing  impairments,  cerebral  palsy, 
autism,  epilepsy,  muscular  dystrophy, 
multiple  sclerosis,  cancer,  heart  disease. 


diabetes,  mental  retardation,  onotional 
illness,  drug  addiction  and  alcoholism. 

(b)  "Major  life  activities"  means 
functions  such  as  caring  for  one's  seU. 
performing  manual  tasks,  walking, 
seeing,  hearing,  speaidng,  breathing, 
learning  and  working. 

(c)  "Has  a  record  of  such  an 
impairment"  means  has  a  history  of,  or 
has  been  misclassified  as  having,  a 
mental  or  physical  impairment  diat 
substantially  limits  one  or  more  major 
life  activities. 

(d)  "Is  regarded  as  having  an 
impairment"  means: 

(1)  Has  a  physical  or  mental 
impairment  that  does  not  substantially 
limit  one  or  more  major  life  activities 
but  that  is  treated  by  a  recipient  as 
constituting  such  a  limitation; 

(2]  Has  a  physical  or  mental 
impairment  that  substantially  Umits  one 
or  more  major  life  activities  only  as  a 
result  of  the  attitudes  of  others  toward 
such  impairment;  or 

(3)  Has  none  of  the  impairments 
defined  in  paragraph  (d)(l]  of  this 
section  but  is  treated  by  a  recipient  as 
having  such  an  impairment. 

"Multifamily  housing  project"  means 
a  project  containing  five  or  more 
dwelling  units. 

"Primary  recipient"  means  a  person, 
group,  organization,  State  or  local  unit  of 
government  that  is  authorized  or 
required  to  extend  Federal  financial 
assistance  to  another  recipient  for  the 
purpose  of  carrying  out  a  program  or 
activity. 

"Program  or  activity"  means  all  of  the 
operations  of: 

(a)(1)  A  department  agency,  special 
purpose  district,  or  other  instrumentality 
of  a  State  or  of  a  local  government;  or 

(2)  The  entity  of  such  State  or  local 
government  that  distributes  such 
assistance  and  each  such  department  or 
agency  (and  each  other  State  or  local 
government  entity)  to  which  the 
assistance  is  extended,  in  the  case  of 
assistance  to  a  State  or  local 
government; 

(b)(1)  A  college,  university,  or  other 
post-secondary  institution,  or  a  public 
system  of  higher  education;  or 

(2)  A  local  educational  agency  (as 
defined  in  section  19e(a)(10)  of  the 
Elementary  and  Secondary  Education 
Act  of  1905),  system  of  vocational 
education,  or  other  school  ssrstem; 

(c)(1)  An  entire  corporation, 
partnership,  or  other  private 
organization,  ot  an  entire  sole 
proprietnship— 

(i)  If  assi  stance  is  extended  to  such 
corporatiaa,  putnership,  private 
organizatioB,  or  sole  proprietanhip  as  a 
whole;  or 


(ii)  Which  is  principally  engaged  in 
the  business  of  providing  education, 
health  care,  housing,  social  services,  or 
parks  and  recreation;  or 

(2)  The  entire  plant  or  other 
comparable,  geographically  separate 
facility  to  which  Federal  financial 
assistance  is  extended,  in  the  case  of 
any  other  corporation,  partnership, 
private  organization,  or  sole 
proprietanhip;  or 

(d)  Any  other  entity  which  is 
established  by  two  or  more  of  the 
entities  described  in  paragraphs  (a),  (b), 
or  (c)  of  this  section; 
any  part  of  which  is  extended  Federal 
financial  assistance. 

"Project"  means  the  whole  of  one  or 
more  residential  structures  and 
appurtenant  structures,  equipment 
roads,  walks,  and  parking  lots  which  are 
covered  by  a  single  contract  for  Federal 
financial  assistance  or  application  for 
assistance,  or  are  treated  as  a  whole  for 
processing  purposes,  whether  or  not 
located  on  a  common  site. 

"Qualified  individual  with  handicaps" 
means: 

(a)  With  respect  to  employment  an 
individual  with  handicaps  who.  with 
reasonable  accommodation,  can  perform 
the  essential  functions  of  the  job  in 
question;  and 

(b)  With  respect  to  any  non- 
employment  program  or  activity  which 
requires  a  person  to  perform  services  or 
to  achieve  a  level  of  accomphshment  an 
individual  ¥vith  handicaps  who  meets 
the  essential  eligibility  requirements  and 
who  can  achieve  the  purpose  of  the 
program  or  activity  without 
modifications  in  the  program  or  activity 
that  the  recipient  can  demonstrate 
would  result  in  a  fundamental  alteration 
in  its  nature;  or 

(c)  With  respect  to  any  other  non- 
employment  program  or  activity,  an 
individual  with  handicaps  who  meets 
the  essential  eligibiUty  requirements  for 
participation  in.  or  receipt  of  benefits 
fit)m,  that  program  or  activity. 
"Essential  eUgibility  requirements"^ 
include  stated  eligibility  requirements 
such  as  income  as  well  as  other  explicit 
or  implicit  requirements  inherent  in  the 
nature  of  the  program  or  activity,  such 
as  requirements  that  an  occupant  of 
multifamily  housing  be  capable  of 
meeting  the  recipient's  selection  criteria 
and  be  capable  of  complying  with  all 
obligations  of  occupancy  with  or 
without  supportive  services  provided  by 
persons  other  than  the  recipient  For 
example;  a  chronically  metally  ill  person 
whose  particular  condition  poses  a 
significant  risk  of  substantial 
interference  with  the  safety  or 
enjoyment  of  others  or  widh  his  or  her 


own  health  or  safety  in  the  absence  of 
necessary  supportive  services  may  be 
"qualified"  for  occupancy  in  a  project 
where  such  supportive  services  are 
provided  by  the  recipient  as  part  of  the 
assisted  program.  The  person  may  not 
be  "qualified"  for  a  project  lacking  tuch 
services. 

"Recipient"  means  any  State  or  its 
poUtical  subdivision,  any 
instrumentality  of  a  State  or  its  political 
subdivision,  any  pubUc  or  private 
agency,  institution,  organization,  or 
other  entity,  or  any  person  to  which 
Federal  financial  assistance  is  extended 
for  any  program  or  activity  directly  or 
throu^  another  recipient  including  any 
successor,  assignee,  or  transferee  of  a 
recipient,  but  excluding  the  ultimate 
beneficiary  of  the  assistance.  An  entity 
or  person  receiving  Housing  assistance 
payments  from  a  recipient  on  behalf  of 
eligible  fiimilies  under  a  housing 
assistance  payments  program  or  a 
voucher  program  is  not  a  recipient  or 
subrecipient  merely  by  virtue  of  receipt 
of  such  payments. 

"Replacement  cost  of  the  completed 
facility"  means  the  current  cost  of 
construction  and  equipment  for  a  newly 
constructed  housing  facility  of  the  size 
and  type  being  altered.  Construction  and 
equipment  costs  do  not  include  the  cost 
of  land,  demoUtion,  site  improvements, 
non-dwelling  facilities  and 
administrative  costs  for  project 
development  activities. 

"Secretary"  means  the  Secretary  of 
Housing  and  Urban  Development. 

"Section  504"  means  section  504  of  the 
Rehabilitation  Act  of  1973.  as  amended. 
29  U.S.C.  794,  as  it  appUes  to  programs 
or  activities  receiving  Federal  financial 
assistance. 

"Substantial  impairment"  means  a 
significant  loss  of  the  integrity  of 
finished  materials,  design  quatity,  or 
special  character  resulting  from  a 
permanent  alteration. 

SM    Discrimination  prohibtted. 

(a)  No  qualified  individual  with 
handicaps  shall,  solely  on  the  basis  of 
handicap,  be  excluded  from 
participation  in,  be  denied  the  benefits 
of,  or  otherwise  be  subjected  to 
discrimination  under  any  program  or 
activity  that  receives  Federal  financial 
assistance  from  die  Department. 

(b)  (1)  A  recipient  in  providing  any 
housing,  aid,  benefit  or  service  in  a 
program  or  activity  that  receives  Federal 
financial  assistance  from  the 
Department  may  not  directiy  or  through 
conti-actual,  hcensing,  or  other 
arrangements,  solely  on  the  basis  of 
handicap: 
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(i)  Deny  a  qualified  individual  with 
handicaps  the  opportunity  to  participate 
in,  or  benefit  from,  the  housing,  aid, 
benefit,  or  service; 

(ii)  Afford  a  qualified  individual  with 
handicaps  an  opportunity  to  participate 
in,  or  benefit  from,  the  housing,  aid, 
beneHt,  or  service  that  is  not  equal  to 
that  afforded  to  others; 

(iii)  Provide  a  qualified  individual 
with  handicaps  with  any  housing,  aid, 
benefit,  or  service  that  is  not  as  effective 
in  afiording  the  individual  an  equal 
opportunity  to  obtain  the  same  result,  to 
gain  the  same  benefit,  or  to  reach  the 
same  level  of  achievement  as  that 
provided  to  others; 

(iv)  Provide  different  or  separate 
housing,  aid,  benefits,  or  services  to 
individuals  with  handicaps  or  to  any 
class  of  individuals  with  handicaps  &om 
that  provided  to  others  unless  such 
action  is  necessary  to  provide  qualified 
individuals  with  handicaps  with 
housing,  aid,  benefits,  or  services  that 
are  as  effective  as  those  provided  to 
others. 

(v)  Aid  or  perpetuate  discrimination 
against  a  qualified  individual  with 
handicaps  by  providing  significant 
assistance  to  an  agency,  organization,  or 
person  that  discriminates  on  the  basis  of 
handicap  in  providing  any  housing,  and, 
benefit,  or  service  to  beneficiaries  in  the 
recipient's  federally  assisted  program  or 
activity; 

(vi)  Deny  a  qualified  individual  with 
handicaps  the  opportunity  to  participate 
as  a  member  of  planning  or  advisory 
boards; 

(vii)  Deny  a  dwelling  to  an  otherwise 
qualified  buyer  or  renter  because  of  a 
handicap  of  that  buyer  or  renter  or  a 
person  residing  in  or  intending  and 
eligible  to  reside  in  that  dwelling  after  it 
is  sold,  rented  or  made  available;  or 

(viii)  Otherwise  limit  a  qualified 
individual  with  handicaps  in  the 
enjoyment  of  any  right,  privilege,  j 

advantage,  or  opportimity  enjoyed  by 
other  qualified  individuals  receiving  the 
housing,  aid,  benefit,  or  service. 

(2)  For  purposes  of  this  part  housing, 
aids,  benefits,  and  services,  to  be 
equally  effective,  are  not  required  to 
produce  the  identical  result  or  level  of 
achievement  for  individuals  with         | 
handicaps  and  non-handicapped 
persons,  but  must  afford  individuals 
with  handicaps  equal  opportunity  to 
obtain  the  same  result,  to  gain  the  same 
benefit,  or  to  reach  the  same  level  of 
achievement.  . 

(3)  A  recipient  may  not  deny  a  I 
qualified  individual  with  handicaps  the 
opportunity  to  participate  in  any 
federally  assisted  program  or  activity 
that  is  not  separate  or  different  despite 


the  existence  of  permissibly  separate  or 
different  programs  or  activities. 

(4]  In  any  program  or  activity 
receiving  Federal  financial  assistance 
fi^m  the  Department,  a  recipient  may 
not  directiy  or  through  contractual  or 
other  arrangements,  utilize  criteria  or 
methods  of  administration  the  purpose 
or  effect  of  which  would: 

(i)  Subject  qualified  individuals  with 
handicaps  to  discrimination  solely  on 
the  basis  of  handicap; 

(ii)  Defeat  or  substantially  impair  the 
accomplishment  of  the  objectives  of  the 
recipient's  federally  assisted  program  or 
activity  for  qualified  individuals  with  a 
particular  handicap  involved  in  the 
program  or  activity,  unless  the  recipient 
can  demonstrate  that  the  criteria  or 
methods  of  administration  are 
manifestly  related  to  the 
accompUshment  of  an  objective  of  a 
program  or  activity;  or 

(iii)  Perpetuate  Uie  discrimination  of 
another  recipient  if  both  recipients  are 
subject  to  common  administrative 
control  or  are  agencies  of  the  same 
State. 

(5)  In  determining  the  site  or  location 
of  a  federally  assisted  facihty,  an 
applicant  for  assistance  or  a  recipient 
may  not  make  selections  the  purpose  or 
effect  of  which  would: 

(i)  Exclude  qualified  individuals  with 
handicaps  bom,  deny  them  the  benefits 
of,  or  otherwise  subject  them  to 
discrimination  under,  any  program  or 
activity  that  receives  Federal  financial 
assistance  from  the  Department  or 

(ii)  Defeat  or  substantially  impair  the 
accomplishment  of  the  objectives  of  the 
program  or  activity  with  respect  to 
qualified  individuals  with  handicaps. 

(6)  As  used  in  this  section,  the 
housing,  aid,  benefit  or  service  provided 
under  a  program  or  activity  receiving 
Federal  financial  assistance  includes 
any  housing,  aid,  benefit  or  service 
provided  in  or  through  a  facility  that  has 
been  constructed,  altered,  leased  or 
rented,  or  otherwise  acquired,  in  whole 
or  in  part  with  Federal  financial 
assistance. 

(c)(1)  Non-handicapped  persons  may 
be  excluded  from  the  benefits  of  a 
program  if  the  program  is  limited  by 
Federal  statute  or  executive  order  to 
individuals  with  handicaps.  A  specific 
class  of  individuals  with  handicaps  may 
be  excluded  from  a  program  if  the 
program  is  limited  by  Federal  statute  or 
Executive  order  to  a  different  class  of 
individuals. 

(2)  Certain  Department  programs 
operate  under  statutory  definitions  of 
"handicapped  person"  that  are  more 
restrictive  than  the  definition  of 
"individual  with  handicaps"  contained 
in  S  8.3  (see  Appendix  B).  Those 


definitions  arc  not  superseded  or 
otherwise  affected  by  this  regulation. 

(d)  Recipients  shall  administer 
programs  and  activities  receiving 
Federal  financial  assistance  in  the  most 
integrated  setting  appropriate  to  the 
needs  of  qualified  individuals  with 
handicaps. 

(e)  The  obligation  to  comply  with  this 
part  is  not  obviated  or  alleviated  by  any 
State  or  local  law  or  other  requirement 
that  based  on  handicap,  imposes 
inconsistent  or  contradictory 
prohibitions  or  limits  upon  the  eligibility 
of  qualified  individuals  with  handicaps 
to  receive  services  or  to  practice  any 
occupation  or  profession. 

(f)  The  enumeration  of  specific  forms 
of  prohibited  discrimination  in 
paragraphs  (b)  through  (e)  of  this  section 
does  not  limit  the  general  prohibition  in 
paragraph  (a)  of  this  section. 

itJS   [Reeerved] 

98.6    Communleatlon*. 

(a)  The  recipient  shall  take 
appropriate  steps  to  ensure  effective 
commimication  with  applicants, 
beneficiaries,  and  members  of  the 
pubha 

(1)  The  recipient  shall  furnish 
appropriate  auxiliary  aids  where 
necessary  to  afford  an  individual  with 
handicaps  an  equal  opportxmity  to 
participate  in,  and  enjoy  the  benefits  of, 
a  program  or  activity  receiving  Federal 
financial  assistance. 

(i)  In  determining  what  auxiliary  aids 
are  necessary,  the  recipient  shall  give 
.  primary  consideration  to  the  requests  of 
the  indiividual  with  handicaps. 

(ii)  The  recipient  is  not  required  to 
provide  individually  prescribed  devices, 
readers  for  personal  use  or  study,  or 
other  devices  of  a  personal  nature. 

(2)  Where  a  recipient  communicates 
with  applicants  and  beneficiaries  by 
telephone,  telecommunication  devices 
for  deaf  persons  (TDD's)  or  equally 
effective  communication  systems  shall 
be  used. 

(b)  The  recipient  shall  adopt  and 
implement  procedures  to  ensure  that 
interested  persons  (including  persons 
with  impaired  vision  or  hearing)  can 
obtain  information  concerning  the 
existence  and  location  of  accessible 
services,  activities,  and  facilities. 

(c)  This  section  does  not  require  a 
recipient  to  take  any  action  that  the 
recipient  can  demonstrate  would  result 
in  a  fundamental  alteration  in  the  nature 
of  a  program  or  activity  or  in  undue 
financial  and  administrative  burdens.  If 
an  action  would  result  in  such  an 
alteration  or  burdens,  the  recipient  shall 
take  any  other  action  that  would  not 


result  in  such  an  alteration  or  such 
burdens  but  would  nevertheless  ensure 
that  to  the  maximum  extent  possible, 
individuals  with  handicaps  receive  the 
benefits  and  services  of  die  program  or 
activity  receiving  HUD  assistance. 

Subpart  B-^Employment 

§8.10    QenerelpfoWbWonseQlnst 
•mpteyment  diecrtwiintion. 

(a)  No  qualified  individual  vtrith 
handicaps  shall,  solely  on  the  basis  of 
handicap,  be  subjected  to  discrimination 
in  employment  under  any  program  or 
activity  that  receives  Federal  financial 
assistance  from  the  Department 

(b)  A  recipient  may  not  limit 
segregate,  or  classify  applicants  or 
employees  in  any  way  that  adversely 
affects  their  opportunities  or  status 
because  of  handicap. 

(c)  The  prohibition  against 
discrimination  in  employment  applies  to 
the  following  activities: 

(1)  Recruitment  advertising,  and  the 
processing  of  applications  for 
employment 

(2)  Hiring,  upgrading,  promotion, 
award  of  tenure,  demotion,  transfer, 
layoff,  termination,  right  of  return  bom 
layoff,  injury  or  illness,  and  rehiring; 

(3)  Rates  of  pay  or  any  other  form  of 
compensation  and  changes  in 
compensation; 

(4)  )ob  assignments,  job 
classifications,  organizational 
structures,  position  descriptions,  lines  of 
progression,  and  seniority  lists; 

(5)  Leaves  of  absence,  sick  leave,  or 
any  other  leave; 

(6)  Fringe  benefits  available  by  virtue 
of  employment  whether  or  not 
administered  by  the  recipient; 

(7)  Selection  and  financial  support  for 
training,  including  apprenticeship, 
professional  meetings,  conferences,  and 
other  related  activities,  and  selection  for 
leaves  of  absence  for  training: 

(8)  Employer  sponsored  activities, 
including  social  or  recreational 
programs;  and 

(9)  Any  other  term,  condition,  or 
privilege  of  employment 

(d)  A  recipient  may  not  participate  in 
a  contractual  or  other  relationship  that 
has  the  effect  of  subjecting  qualified 
applicants  with  handicaps  or  employees 
with  handicaps  to  discrimination 
prohibited  by  this  subpart  The 
relationships  referred  to  in  this 
paragraph  (d)  include  relationships  with 
emplojrment  and  referral  agencies,  labor 
unions,  organizations  providing  or 
administering  fringe  benefits  to 
employees  of  the  recipient  and 
organizations  providing  training  and 
apprenticeship  programs. 


58.11  neseonable  acconwnodatlon. 

(a)  A  recipient  shall  make  reasonable 
accommodation  to  the  known  physical 
or  mental  limitations  of  an  otherwise 
qualified  applicant  with  handicaps  or 
employee  with  handicaps,  unless  the 
recipient  can  demonstrate  that  the 
accommodation  would  impose  an  undue 
hardship  on  the  operation  of  its 
program. 

(b)  Reasonable  accommodation  may 
include: 

(1)  Making  facilities  used  by 
employees  accessible  to  and  usable  by 
individuals  with  handicaps  and 

(2)  Job  restructuring,  job  relocation, 
part-time  or  modified  work  schedules, 
acquisitions  or  modification  of 
equipment  or  devices,  the  provision  of 
readers  or  interpreters,  and  other  similar 
actions. 

(c)  In  determining,  under  paragraph 
(a)  of  this  section,  whether  an 
accommodation  would  impose  an  imdue 
hardship  on  the  operation  of  a 
recipient's  program,  factors  to  be 
considered  include: 

(1)  The  overall  size  of  the  recipient's 
program  with  respect  to  number  of 
employees,  number  and  type  of 
facilities,  and  size  of  budget 

(2)  The  type  of  the  recipient's 
operation,  including  the  composition 
and  structure  of  the  recipient's 
workforce;  and 

(3)  The  nature  and  cost  of  the 
acconunodation  needed. 

(d)  A  recipient  may  not  deny  any 
employment  opportunity  to  a  quaMed 
handicapped  employee  or  applicant  if 
the  basis  for  the  denial  is  the  need  to 
make  reasonable  acconunodation  to  the 
physical  or  mental  limitations  of  the 
employee  or  applicant. 

58.12  Employment  criteria. 

(a)  A  recipient  may  not  use  any 
employment  test  or  other  selection 
criterion  that  screens  out  or  tends  to 
screen  out  individuals  with  handicaps  or 
any  class  of  individuals  with  handicaps 
unless: 

(1)  The  recipient  demonstrates  that 
the  test  score  or  other  selection 
criterion,  as  used  by  the  recipient  is  job- 
related  for  the  position  in  question;  and 

(2)  The  appropriate  HUD  official 
demonstrates  that  alternative  job- 
related  tests  or  criteria  that  tend  to 
screen  out  fewer  individuals  with 
handicaps  are  unavailable. 

(b)  A  recipient  shall  select  and 
administer  tests  concerning  employment 
to  ensure  that  when  administered  to  an 
applicant  or  employee  who  has  a 
handicap  that  impairs  sensory,  manual, 
or  speaking  skills,  the  test  results 
accurately  reflect  the  applicant's  or 
employee's  job  skills,  aptitude,  or 


whatever  other  factor  the  test  purports 
to  measure,  rather  than  the  applicant's 
or  employee's  impaired  sensory, 
manual,  or  speaking  skills  (except  where 
those  skills  are  the  factors  that  the  test 
purports  to  measure). 

98.13    Preemploymtnt  htquirtes. 

(a)  Except  as  provided  in  paragraphs 
(b)  and  (c)  of  this  section,  a  recipient 
may  not  make  a  preemployment  inquiry 
or  conduct  a  preemployment  medical 
examination  of  an  applicant  to 
determine  whether  tiie  applicant  is  an 
individual  with  handicaps  or  the  nature 
or  severity  of  a  handicap.  A  recipient 
may,  however,  make  preemployment 
inquiry  into  an  applicant's  aljility  to 
perform  job-related  functions. 

(b)  When  a  recipient  is  undertaking 
affirmative  action  efforts,  voluntary  or     ' 
otherwise,  the  recipient  may  invite 
applicants  for  employment  to  indicate 
whether  and  to  what  extent  they  are 
handicapped,  if  the  following  conditions 
are  met: 

(1)  The  recipient  states  clearly  on  any 
written  questionnaire  used  for  this 
purpose,  or  makes  clear  orally  if  no 
written  questionnaire  is  used,  that  the 
information  requested  is  intended  for 
use  solely  in  connection  with  its 
remedial  action  obligations,  or  its 
voluntary  or  affirmative  action  efforts: 
and 

(2)  The  recipient  states  clearly  that  the 
information  is  being  requested  on  a 
voluntary  basis,  that  it  will  be  kept 
confidential  (as  provided  in  paragraph 
(d)  of  this  section),  that  refusal  to 
provide  the  information  will  not  subject 
the  applicant  or  employee  to  any 
adverse  treatment,  and  that  the 
information  will  be  used  only  in 
accordance  with  this  part 

(c)  Nothing  in  this  section  shall 
prohibit  a  recipient  from  conditioning  an 
offer  of  employment  on  the  results  of  a 
medical  examination  conducted  before 
the  employee's  entrance  on  duty  if  all 
entering  employees  in  that  category  of 
job  classification  must  take  such  an 
examination  regardless  of  handicap,  and 
the  results  of  such  examination  are  used 
only  in  accordance  with  the 
requirements  of  this  part. 

(d)  Information  obtained  under  this 
section  concerning  the  medical 
condition  or  history  of  the  applicant  is  to 
be  collected  and  maintained  on  separate 
forms  that  are  accorded  confidentiality 
as  medical  records,  except  that 

(1)  Supervisors  and  managers  may  be 
informed  of  restrictions  on  the  work  or 
duties  of  individuals  with  handicaps  and 
informed  of  necessary  accommodations; 


I 
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(2)  Pint  aid  and  safety  penowid  auy 
be  infonned  if  the  condition  might 
require  emergency  treatment;  and 

(3)  Govenunent  of&dals  iovestigatiBg 
compliance  with  section  504  shall  be 
provided  relevant  information  upon 
request. 

Subpart  C— Program  Accessil>Hity 

§83> 


Except  as  otherwise  provided  in 
SS  8.21(c)(1).  8.24(a),  8.25,  and  &31,  no 
qualified  individual  with  handicaps 
shall,  because  a  recipient's  facilities  are 
inaccessible  to  or  unusable  by 
individuals  wnth  handicaps,  be  denied 
the  benefits  of,  be  excluded  from 
participation  in,  or  otherwise  be 
subjected  to  discrimination  under  any 
program  or  activity  that  receives  Federal 
financial  assistance. 

§8.21    Nofi-lMNisliig  fseWlM.  | 

(a)  New  construction.  New  non- 
housing  facilities  shall  be  designed  and 
constructed  to  be  readily  accessible  to 
and  usable  by  individuals  witt  l 
handicaps.  | 

(b)  Alterations  to  facilities. 
Alterations  to  existing  non-housing 
facilities  shall,  to  the  maximum  extei^ 
feasible,  be  made  to  be  readily 
accessible  to  and  usable  by  individuals 
with  handicaps.  For  purposes  of  this 
paragraph,  the  phrase  "to  the  maximam 
extent  feasible"  shall  not  be  interpreted 
as  requiring  that  a  recipient  make  a  noit- 
housing  facility,  or  element  thereof, 
accessible  if  doing  »o  would  impose 
undue  financial  and  administrative 
burdens  on  the  operation  of  the 
recipient's  program  or  activity. 

(c)  Existing  non-housing  facilities.  (1) 
General.  A  recipient  shall  operate  each 
non-housing  program  or  activity 
receiving  Feder^  financial  assistance  so 
that  the  program  or  activity,  when 
viewed  in  its  entirety,  is  readily 
accessible  to  and  usable  by  individuals 
with  handicaps.  This  paragraph  does 
not — 

(il  Necessarily  require  a  recipient  to 
make  each  of  its  existing  non-housing 
facilities  accessible  to  aund  usable  by 
individnals  with  handicaps; 

(ii)  In  the  case  of  historic  preservation 
programs  or  activities,  require  the 
recipient  to  take  any  action  that  would 
result  in  a  substantial  impairment  of 
significant  historic  features  of  an 
h^tixic  property;  or 

(iii)  Require  a  recipient  to  take  any 
action  that  it  can  demonstrate  would 
result  in  a  fundamental  alteration  in  the 
nature  of  its  program  or  activity  at  in 
undue  financial  and  administrative 
burdens.  If  an  action  would  result  in 


such  an  alteration  or  s«ch  bardou,  <he 
recipient  ^all  take  any  action  that 
would  not  restth  in  sn^  an  alterathm  of 
such  hardens  but  woold  ncveilhelesa 
ensure  that  iadrmdaals  wi&kaaittcaps 
receive  the  benefits  and  services  of  the 
program  or  activity. 

(2j  Methoda.-i\]  C^eraL  A  lectpieat 
may  comply  with  the  reqaireraents  of 
this  section  in  its  programs  and 
activities  receiving  Fednal  fmmnriaX 
assistance  through  such  means  as 
location  of  programs  or  services  to 
accessible  fadhties  or  aocessifile 
portions  of  fedlities.  assignment  of 
aides  to  beneficiaries,  hoase  vtsits,  the 
addition  or  redesign  of  equipment  (e.g., 
appliances  or  fianishings)  rh»Tig»f  in 
management  policies  or  procedares, 
aoqitintian  or  constructian  of  additional 
facilities,  or  alterations  to  existing 
facilities  on  a  selective  basis,  or  any 
other  methods  that  result  in  mwicing  its 
program  or  activity  accessible  to 
individuals  with  handicaps.  A  recipient 
is  not  required  to  make  stractural 
changes  in  existing  facilities  where 
other  methods  are  elective  in  achieving 
compliance  with  this  section.  In 
choosing  among  available  methods  for 
meeting  the  reqaireraents  of  tins  section, 
the  recipient  shall  give  priority  to  ttioae 
methods  that  offer  programs  and 
activities  to  qualified  individuals  with 
handicaps  in  the  most  integrated  setting 
appropriate. 

(ii)  Historic  preservatioa  pmgraias  or 
activities.  In  meeting  the  requiremeBts 
of  i  6.21(c)  in  historic  preservation 
programs  or  activities,  a  recipient  shall 
give  priority  to  methods  that  provide 
physical  access  to  individnals  with 
handicaps.  In  cases  where  a  physical 
alteration  to  an  historic  property  is  not 
required  because  of  §  §  8.21(c)(l](ii]  or 
(iii),  alternative  methods  of  adiieving 
program  accessibility  include  using 
audio-visual  materials  and  devices  to 
depict  those  portiens  of  an  historic 
property  that  cannot  odierwise  be  saade 
accessible;  assigning  persons  to  guide 
individuals  with  handicaps  into  or 
throBgh  portions  of  historic  properties 
that  cannot  otherwise  be  made 
accessible;  or  adopting  other  innovative 
medHids. 

(3)  Time  period  for  compJianoe.  The 
recipient  shall  comply  widi  the 
obligations  estaUidied  under  this 
section  within  sixty  days  of  July  11, 
1988,  except  that  wbten  stractural 
changes  in  facilities  are  undertaken, 
such  dianges  shall  be  made  within  three 
years  of  fuly  11, 1988,  bat  in  any  event 
as  expe^tioasly  as  possible. 

(4)  Transititm  piaa.  If  ^roctural 
changes  to  non-housing  finalities  will  be 
undertaken  to  achieve  progi'am 
accessibility,  a  recipient  sbaQ  develop. 


within  six  Btottlhsaf  |aly  11,  Iflm.  a 
transition  plan  setting  forth  iie  steps 
neoeasary  to  complete  such  changes. 
The  piaa  shaH  be  dmwioped  with  the 
asaistanre  of  interested  persons, 
including  individuals  with  handioapB  or 
organizations  representing  individuals 
Mnth  handicaps.  A  copy  of  fte  transition 
plan  shall  be  made  available  liar  public 
inspection.  The  plan  shaU.  at  a 
minimimi — 

(i)  Identify  physical  obstacles  in  the 
recipient's  bcilities  that  limit  the 
accessibility  of  its  programs  or  activities 
to  individuals  tvith  handinaps; 

(ii)  Describe  in  details  the  methods 
that  will  be  used  to  make  the  facilities 
accessible; 

(iii)  Spediy  the  schedule  for  taldog  the 
steps  necessary  to  achieve  compliaoce 
with  this  section  and.  if  the  time  period 
of  the  transition  plan  is  longer  than  one 
year,  identify  steps  that  will  be  taken 
during  each  year  of  the  transition 
period; 

(iv]  Indicate  the  official  responsible 
for  implementation  of  the  plap;  and 

(v)  Ide^ify  the  persons  or  groups  with 
whose  assistance  the  plan  was 
prepared. 

9  8,22    New  CofietniCaon^'nousMQ 


(a)  New  muhifamily  housing  projects 
(including  public  housing  projects  as 
required  by  S  8.25)  shall  b«  designed 
and  constmcted  to  be  readily  accessible 
to  and  usable  by  individuals  %vith 
handicaps. 

(b)  Subject  to  paragraph  (c)  of  this 
section,  a  minimum  of  five  percent  of  the 
total  dwelling  units  or  at  least  one  unit 
in  a  multihunily  housing  project, 
whichever  is  greater,  shall  be  made 
accessible  for  persons  with  mobility 
impairments.  A  unit  that  is  on  an 
accessible  route  and  is  adaptable  and 
otherwise  in  compliance  widi  8ie 
standards  set  fordi  in  {  8.32  is 
accessible  for  piaposes  of  diis  section. 
An  additional  two  percent  of  die  units 
(but  not  less  than  one  unit)  in  sudi  a 
project  shall  be  accessible  for  persons 
with  hearing  or  vision  impairments. 

(c)  HUD  may  prescribe  a  Irigher 
percentage  or  number  than  that 
prescribwi  in  paragraph  (b)  <rf  this 
section  for  any  area  upon  request 
therefor  by  any  Elected  recipient  or  by 
any  State  or  local  government  or  agency 
thereof  based  upon  demonstratton  to  the 
reasonable  satisfoction  of  HUD  of  a 
need  for  a  hi^ier  percentage  or  number, 
based  on  oensos  data  or  odier  available 
current  data  (including  a  currendy 
effective  Hoaaag  Assistance  Flan  or 
Comptehensive  Homeless  Assistance 
Plan),  or  in  response  to  evidence  of  a 


need  for  a  higher  percentage  or  number 
received  in  any  oAer  maimer.  In 
reviewing  such  request  or  otherwise 
assessing  the  existence  of  such  needs. 
HUD  shall  take  into  account  the 
expected  needs  of  eligible  persons  with 
and  without  handicaps. 

iMJ23    AHsratkNts  Of  existing  iKMJsIng 


(a)  Substantial  alteration.  If 
alterations  are  undertaken  to  a  project 
(including  a  public  housing  project  as 
required  by  S  8.25(a)(2))  that  has  15  or 
more  units  and  the  cost  of  the 
alterations  is  75  percent  or  more  of  the 
replacement  cost  of  the  completed 
facility,  then  Uie  provisions  of  S  8.22 
shall  apply. 

(b)  Other  alterations.  (1)  Subject  to 
paragraph  (b)(2)  of  this  section, 
alterations  to  dwelling  units  in  a 
multifamily  housing  project  (including 
public  housing)  shall,  to  the  maximum 
extent  feasible,  be  made  to  be  readily 
accessible  to  and  usable  by  individuals 
with  handicaps.  If  alterations  of  single 
elements  or  spaces  of  a  dwelling  unit, 
when  considered  together,  amount  to  an 
alteration  of  a  dwelling  unit,  the  entire 
dwelling  unit  shall  be  made  accessible. 
Once  five  percent  of  the  dwelling  imits 
in  a  project  are  readily  accessible  to  and 
usable  by  individuals  with  mobility 
impairments,  then  no  additional 
elements  of  dwelling  units,  or  entire 
dwelling  units,  are  required  to  be 
accessible  under  this  paragraph. 
Alterations  to  common  areas  or  parts  of 
facilities  that  affect  accessibility  of 
existing  housing  facilities  shall,  to  the 
maximum  extent  feasible,  be  made  to  be 
accessible  to  and  usable  by  individuals 
with  handicaps.  For  purposes  of  this 
paragraph,  the  phrase  "to  the  maximum 
extent  feasible"  shall  not  be  interpreted 
as  requiring  that  a  recipient  (including  a 
PHA)  make  a  dwelling  unit,  common 
area,  facility  or  element  thereof 
accessible  if  doing  so  would  impose 
undue  financial  and  administrative 
burdens  on  the  operation  of  the 
multifamily  housing  project 

(2)  HUD  may  prescribe  a  higher 
percentage  or  number  than  that 
prescribed  in  paragraph  (b)(1)  of  this 
section  for  any  area  upon  request 
therefor  by  any  affected  recipient  or  by 
any  State  or  local  government  or  agency 
thereof  based  upon  demonstration  to  the 
reasonable  satisfaction  of  HUD  of  a 
need  for  a  higher  percentage  or  number, 
based  on  census  data  or  oUier  available 
current  data  (including  a  currently 
effective  Housing  Assistance  Plan  or 
Comprehensive  Homeless  Assistance 
Plan),  or  in  response  to  evidence  of  a 
need  for  a  higher  percentage  or  number 
received  in  any  other  manner.  In 


reviewing  such  request  or  otherwise 
assessing  the  existence  of  such  needs, 
HUD  shall  take  into  account  the 
expected  needs  of  eligible  persons  with 
and  without  handicaps. 

S8.24    Existing  housing  programs. 

(a)  General.  A  recipient  shall  operate 
each  existing  housing  program  or 
activity  receiving  Federal  financial 
assistance  so  that  the  program  or 
activity,  when  viewed  in  its  entirety,  is 
readily  accessible  to  and  usable  by 
individuals  with  handicaps.  This 
paragraph  does  not — 

(1)  Necessarily  require  a  recipient  to 
make  each  of  its  existing  facilities 
accessible  to  and  usable  by  individuals 
with  handicaps; 

(2)  Require  a  recipient  to  take  any 
action  that  it  can  demonstrate  would 
result  in  a  fundamental  alteration  in  the 
nature  of  its  program  or  activity  or  in 
undue  financial  and  administrative 
burdens.  If  an  action  would  result  in 
such  an  alteration  or  such  burdens,  the 
recipient  shall  take  any  action  that 
would  not  result  in  sudi  an  alteration  or 
such  burdens  but  would  nevertheless 
ensure  that  individuals  with  handicaps 
receive  the  benefits  and  services  of  the 
program  or  activity. 

(b)  Methods.  A  recipient  may  comply 
with  the  requirements  of  this  section 
through  such  means  as  reassignment  of 
services  to  accessible  buildings, 
assignment  of  aides  to  beneficiaries, 
provision  of  housing  or  related  services 
at  alternate  accessible  sites,  alteration 
of  existing  facilities  and  construction  of 
new  facilities,  or  any  other  methods  that 
result  in  making  its  programs  or 
activities  readily  accessible  to  and 
usable  by  individuals  with  handicaps.  A 
recipient  is  not  required  to  make 
structural  changes  in  existing  housing 
facilities  where  other  methods  are 
effective  in  achieving  compliance  with 
this  section  or  to  provide  supportive 
services  that  are  not  part  of  the  program. 
In  choosing  among  available  methods 
for  meeting  the  requirments  of  this 
section,  the  recipient  shall  give  priority 
to  those  methods  that  offer  programs 
and  activities  to  qualified  individuals 
with  handicaps  in  the  most  integrated 
setting  appropriate. 

(c)  Time  period  for  compliance.  The 
recipient  shall  comply  with  the 
obligations  established  under  this 
section  within  sixty  days  of  July  11. 1988 
except  that — 

(1)  In  a  public  housing  program  where 
structural  changes  in  facilities  are 
undertaken,  such  changes  shall  be  made 
within  the  timeframes  established  in 

S  8.25(c). 

(2)  hi  other  housing  programs,  where 
structural  changes  in  facilities  are 


undertaken,  such  changes  shall  be  made 
within  three  years  of  July  11, 1988,  but  in 
any  event  as  expeditiously  as  possible. 

(d)  Transition  plan  and  time  period 
for  structural  changes.  Except  as 
provided  in  S  8.25(c),  in  the  event  that 
structural  changes  to  facilities  will  be 
undertaken  to  achieve  program 
accessibility,  a  recipient  shall  develop, 
within  six  months  of  July  11, 1988,  a 
transition  plan  setting  forth  the  steps 
necessary  to  complete  such  changes. 
The  plan  shall  be  developed  with  the 
assistance  of  interested  persons, 
including  individuals  with  handicaps  or 
organizations  representing  individuals 
with  handicaps.  A  copy  of  the  transition 
plan  shall  be  made  available  for  public 
inspection.  The  plan  shall,  at  a 
minimum — 

(1)  Identify  physical  obstacles  in  the 
recipient's  facilities  that  limit  the 
accessibiUty  of  its  programs  or  activities 
to  individuals  with  handicaps; 

(2)  Describe  in  detail  the  methods  that 
will  be  used  to  make  the  facilities 
accessible; 

(3)  Specify  the  schedule  for  taking  the 
steps  necessary  to  achieve  compliance 
with  this  section  and,  if  the  time  period 
of  the  transition  plan  is  longer  than  one 
year,  identify  steps  that  will  be  taken 
during  each  year  of  the  transition 
period; 

(4)  Indicate  the  official  responsible  for 
implementation  of  the  plan;  and 

(5)  Identify  the  persons  or  groups  with 
whose  assistance  the  plan  was 
prepared. 

S8.25    Public  housing  (Incfciding  muM- 
fsmlly  Indian  housing). 

(a)  Development  and  alteration  of 
public  housing.  (1)  The  requirements  of 
§  8.22  shall  apply  to  all  newly 
constructed  public  housing. 

(2)  The  requirements  of  S  8.23  shall 
apply  to  public  housing  developed 
through  rehabilitation  and  to  the 
alteration  of  public  housing. 

(3)  In  developing  public  housing 
through  the  purchase  of  existing 
properties  PHAs  shall  give  priority  to 
facUities  which  are  readily  accessible  to 
and  usable  by  individuals  with 
handicaps. 

(b)  Existing  public  housing— general 
The  requirements  of  §  8.24(a)  shall  apply 
to  public  housing  programs. 

(c)  Existing  public  housing — needs 
assessment  and  transition  plan.  As  soon 
as  possible,  each  PHA  shall  assess,  on  a 
PHA-wide  basis,  the  needs  of  current 
tenants  and  applicants  on  its  waiting  list 
for  accessible  units  and  the  extent  to 
which  such  needs  have  not  been  met  or 
cannot  reasonably  be  met  within  four 
years  through  development,  alterations 
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otherwise  contemplated,  or  other       I 
programs  administered  by  the  PHA  (e.g., 
Section  8  Moderate  Rehabilitation  or 
Section  6  Existing  Housing  or  Housing 
Vouchers).  If  the  FHA  currently  has  no 
accessible  units  or  if  the  FHA  or  HUD 
determines  that  information  regarding 
the  availability  of  accessible  units  has 
not  been  conHmmicated  sufficiently  so 
that,  as  a  result,  the  number  of  eligible 
qualified  individuals  with  handicaps  on 
the  waiting  list  is  not  fairly 
representative  of  the  number  of  such 
persons  in  the  area,  the  PHA's 
assessment  shall  include  die  needs  of 
e  'igible  quahfied  individuals  with 
K  indicaps  in  the  area.  If  the  PHA 
determines,  on  the  basis  of  such 
a&sessment,  ^at  there  is  no  need  for 
additional  accessible  dwelling  units  or 
that  the  need  is  being  or  will  be  met 
within  four  years  through  other  means, 
such  as  new  construction.  Section  8  or 
alterations  otherwise  contemplated,  no 
further  action  is  required  by  the  PHA 
under  this  paragraph.  If  the  PHA 
determines,  on  the  basis  of  its  needs 
assessment,  that  alterations  to  make 
additional  units  accessible  must  be 
made  so  that  the  needs  of  eligible 
qualified  individuals  with  handicaps 
may  be  accommodated  proportionally  to 
the  needs  of  non-handicapped 
individuals  in  the  same  categories,  then 
the  PHA  shall  develop  a  transition  plan 
to  achieve  pro^wn  accessibility.  The 
FHA  shaU  complete  the  needs 
assessment  and  transition  plan,  if  one  is 
necessary,  as  expeditiously  as  possible, 
but  in  any  event  no  later  than  two  years 
after  July  11, 1988.  The  PHA  shall 
complete  structural  changes  necessary 
to  achieve  program  accessibility  as  soon 
as  possible  but  in  any  event  no  later 
than  four  years  after  July  11, 1988.  The 
Assistant  Secretary  for  Fair  Housing 
and  Equal  Opportunity  and  the 
Assistant  Secretny  for  Public  and 
Indian  Housing  may  extend  the  four 
year  period  for  a  period  not  to  exceed 
two  years,  on  a  case-by-case 
determination  that  cornpliance  within 
that  period  would  impose  undue 
Bnancial  and  administrative  burdens  on 
the  operation  of  the  recipient's  pubHc 
housing  program.  The  Secretary  or  fte 
Undersecretary  may  further  extend  this 
tine  period  in  extraordinary 
circumstances,  for  a  period  not  to 
exceed  one  year.  The  plan  rfiall  be 
developed  with  the  assistance  of 
interested  persons  inchiding  individrials 
with  handicaps  or  organizations 
representing  individaals  widi  handicaps. 
A  copy  of  die  needs  assessment  and 
transition  plan  shall  be  made  available 
for  public  inspection.  The  transition  plan 
shall,  at  a  minimum — 


fl)  Identify  physical  obstades  in  the 
PHA's  facilities  (e.g.,  dwelling  units  and 
common  areas)  that  limit  the 
accessibility  of  its  programs  or  activities 
to  individuals  with  handicaps; 

(2)  Describe  in  detail  the  methods  that 
will  be  used  to  make  the  PHA's  facilities 
accessible.  A  PHA  may,  if  necessary, 
provide  in  its  plan  that  it  will  seek  HUD 
approval,  under  24  CFR  Part  968.  of  a 
comprehensive  modernization  program 
to  meet  the  needs  of  eligible  individuals 
with  handicaps; 

(3)  Specify  the  schedule  for  taking  the 
steps  necessary  to  achieve  compliance 
widi  this  section  and,  if  the  time  of  the 
transition  plan  is  longer  than  one  year, 
identify  steps  that  will  be  taken  during 
each  year  of  the  transition  period; 

(4)  Indicate  the  official  responsible  for 
implementation  of  the  plan;  and 

(5)  Identify  the  persons  or  groups  with 
whose  assistance  the  plan  was 
prepared. 


§8.26    DistrttMition  of 
units. 

Accessible  dwelling  units  required  by 
9  8.22,  8.23,  8.24  or  8.25  shall  to  the 
nnximum  extent  feasible  and  subject  to 
reasonable  health  and  safety 
reqoirements,  be  distributed  throughout 
projects  and  sites  and  shall  be  available 
in  a  sufficient  range  of  sizes  and 
amenities  so  that  a  qualified  individual 
with  handicaps'  choice  of  living 
airangranents  is,  as  a  whole,  comparable 
to  that  of  other  persons  eligible  for 
housing  assistance  onder  the  same 
program,  tliis  provision  shall  not  be 
construed  to  require  provision  of  an 
elevator  m  any  multifamily  housaig 
profect  solely  for  the  purpose  of 
permitting  location  of  accesmble  units 
above  or  below  the  acoeasiMe  ^ade 
level. 


S8.27 


(a)  Owners  and  managers  of 
multifamily  housing  jHTiiects  having 
aocessiUe  units  shaU  adopt  suitable 
means  to  assure  that  infonnafion 
regnding  the  availability  of  accessible 
units  resK^es  eligible  individuals  widi 
handicaps,  and  shall  talce  reasonable 
nondtscriminatory  steps  to  maximize  the 
utilization  of  sndi  units  by  eligible 
individuals  whose  disability  requires  tiie 
accessibility  features  of  the  particular 
imit.  To  this  end,  when  an  accessible 
unit  becomes  vacant,  the  owner  or 
manager  before  offering  such  imits  to  a 
non-handic^9)ed  applicant  shall  offer 
such  unit 

(1)  First,  to  a  current  occupant  of 
ano^er  unit  of  the  same  project,  or 
comparable  projects  under  common 


control,  having  handicaps  requiring  Ae 
accessibility  features  of  the  vacant  unit 
and  occupying  a  unit  not  having  such 
features,  or.  if  no  such  occupant  exists, 
then 

(2)  Second,  to  an  eligiUe  qualified 
applicant  on  the  waiting  list  having  a 
handicap  requiring  the  accessibility 
features  of  the  vacant  unit. 

(b)  When  offering  an  accessible  unit 
to  an  applicant  not  having  handicaps 
requiring  the  accessibility  features  of  the 
unit,  the  owner  or  manager  may  require 
the  applicant  to  agree  (end  may 
incorporate  this  agreement  in  the  lease) 
to  move  to  a  non-Accessible  unit  when 
available. 


$8.28    HoMSlng 
voucher 


(a )  In  carrying  out  the  requirements  of 
this  subpart  a  recipient  administering  a 
Section  S  Existing  Housing  Certificate 
program  or  a  housing  voucher  program 
shalL 

(1)  In  providing  notice  of  Ae 
availability  and  nature  of  housing 
assistance  for  lower-income  families 
under  program  requirements,  adopt 
suitable  means  to  assure  that  the  notice 
reaches  eligible  individuals  MOth 
handicaps; 

(2)  In  its  activities  to  encourage 
participation  by  owners,  include 
encouragement  of  partidpatian  by 
owners  having  accessible  units; 

(3)  When  issuing  a  Housing  Certificate 
or  Housing  Voucher  to  a  family  whidi 
inchides  an  individual  wiA  handicaps 
include  a  cuirent  listing  of  available 
accessible  mrits  known  to  the  PHA  and. 
if  necessary,  otherwise  assist  the  family 
in  locating  an  available  accessible 
dwelling  unit; 

(4)  Take  into  account  the  specal 
problem  of  ability  to  locate  an 
accessible  unit  when  considering 
requests  by  eligible  individuals  wilh 
handicaps  for  extensions  of  Housing 
Certificates  or  Housing  Vouchers;  and 

(5)  If  necessary  in  order  to  adneve 
compliance  with  this  subpart  request 
under  24  CFR  Part  882,  an  exception  to 
the  Fair  Maricet  Rents  to  allow  section  8 
certificate  holders  to  rent  accessible 
units. 

(b)  In  order  to  ensure  that 
participating  owners  do  not  discriminate 
in  the  recipient's  federally  assisted 
program,  a  recipient  shall  enter  into  a 
HUD^pproved  contract  with 
parficipating  owners,  which  contract 
shaU  include  necessary  assurances  of 
nondiscrimination. 


(SMtions  238(1)  and  23S(f),  Turnkey  III  and 
Indian  Housing  MaHnl  8«N4Mp  programs). 
Any  housing  units  newly  constructed 
or  rehabilitated  for  purchase  or  single 
family  (including  semi-attached  and 
attached)  units  to  be  constructed  or 
rehabilitated  in  a  program  or  activity 
receiving  Federal  finaiicial  assistance 
shall  be  made  accessible  upon  request 
of  the  prospective  buyer  if  the  nature  of 
the  handicap  of  an  expected  occupant 
so  requires.  In  such  case,  the  buyer  shall 
consult  with  the  seller  or  builder/ 
sponsor  regarding  the  specific  design 
features  to  be  provided.  If  accessibility 
features  selected  at  the  option  of  the 
homebuyer  are  ones  covered  by  the 
standards  prescribed  by  {  8.32.  those 
features  shall  comply  with  the  standards 
prescribed  in  {  8.32.  The  buyer  shall  be 
permitted  to  depart  fron^particular 
specifications  of  these  standards  in 
order  to  accommodate  his  or  her  specific 
handicap.  The  cost  of  making  a  facility 
accessible  under  this  paragraph  may  be 
included  in  the  mortgage  amount  within 
the  allowable  mortgage  limits,  where 
applicable.  To  the  extent  such  costs 
exceed  allowable  mortgage  liinits.  they 
may  be  passed  on  to  the  [Mrospective 
homebuyer.  subject  to  maximum  sales 
price  limitations  (see  24  CFR  235.320.) 

9  8.30    Rsntal  rstunNlltallon  program. 

Each  grantee  or  state  recipient  in  the 
rental  rehabihtation  program  shall, 
subject  to  the  priority  in  24  CFR 
511.10(1)  and  in  accordance  with  other 
requirements  in  24  CFR  Part  511,  give 
priority  to  the  selection  of  projects  that 
will  result  in  dwelling  units  being  made 
readily  accessible  to  and  usable  by 
individuals  with  hsndicaps. 

§  8.9'    HMorlc  pf opsi  Uss> 

If  historic  properties  become  subject 
to  alterations  to  which  this  part  applies 
the  requirements  of  S  4.1.7  of  the 
standsuds  of  9  8.32  of  this  part  shall 
apply,  except  in  the  case  of  the  Urban 
Development  Action  Grant  (UDAG) 
program.  In  the  UDAG  program  the 
requirements  of  36  CFR  Part  801  shall 
apply.  Accessibility  to  historic 
properties  subject  to  alterations  need 
not  be  provided  if  such  accessibility 
would  substantially  impair  the 
significant  historic  features  of  the 
property  or  result  in  undue  fiimnci<'l  and 
administrative  burdens. 


S8.32 

(a)  Effective  as  of  July  11. 1S88.  design, 
construction,  or  alteration  of  buildings  in 
conformance  with  sections  3-8  of  the 
Uniform  Federal  Accessibility 
Standards  (UFAS)  (Appendbc  A  to  41 
CFR  Subpart  101-10.6  for  general-type 


buildings  and  appendix  A  to  24  CFR. 
Subpart  40  for  residential  structures) 
shaU  be  deemed  to  comply  with  the 
requirements  of  99  8-21. 8.22, 8.23.  and 
8.25  with  respect  to  those  buildings. 
Departures  from  particular  technical  and 
scoping  requirements  of  UFAS  by  the 
use  of  other  methods  are  permitted 
where  substantially  equivalent  or 
greater  access  to  and  usability  of  the 
building  is  provided.  The  alteration  of 
housing  facilities  shall  also  be  in 
conformance  with  additional  scoping 
requirements  contained  in  this  part 

(b)  For  purposes  of  this  section, 
section  4.1.6(1  )(g)  of  UFAS  shall  be 
interpreted  to  exempt  from  the 
requirements  of  UFAS  only  mechanical 
rooms  and  other  spaces  that  because  of 
their  intended  use,  vnll  not  require 
accessibility  to  the  public  or 
beneficiaries  or  result  in  the         ^ 
employment  or  residence  therein  of 
individuals  with  physical  handicaps. 

(c)  This  section  does  not  require 
recipients  to  make  building  alterations 
that  have  littie  likelihood  of  being 
accomplished  without  removing  or 
altering  a  load-bearing  structural 
member. 

(d)  For  purposes  of  this  section, 
section  4.1.4(11)  of  UFAS  may  not  be 
used  to  waive  or  lower  the  minimum  of 
five  percent  accessible  units  required  by 
9  8.22(b)  or  to  apply  the  minimum  only 
to  projects  of  15  or  more  dwelling  units. 

(e)  Except  as  otherwise  provided  in 
this  paragraph,  the  provisions  of  99  8.21 
(a)  and  (b),  &22  (a)  and  (b).  8.23. 8.2S(a) 
(1)  and  (2),  and  8.29  shall  apply  to 
facilities  that  are  designed,  constructed 
or  altered  after  July  11, 1988.  If  tiie 
design  of  a  fadUty  was  commenced 
before  July  11, 1988,  the  provisions  shall 
be  followed  to  the  maximum  extent 
practicable,  as  determined  by  the 
Department.  For  purposes  of  this 
paragraph,  the  date  a  facility  is 
constructed  or  altered  shall  be  deemed 
to  be  the  date  bids  for  the  construction 
or  alteration  of  the  facility  are  soUdted. 
For  purposes  of  the  Urban  Development 
Action  Grant  (UDAG)  program,  the 
provisions  shall  apply  to  the 
construction  or  alteration  of  fadlities 
that  are  funded  under  applications 
submitied  after  July  11, 1988.  If  the 
UDAG  appUcation  was  submitted  before 
July  11, 1868,  the  provisions  shall  apply, 
to  the  maximum  extent  pralrticable.  as 
determined  by  the  Department. 

98.33    Housing adiustmanta. 

A  redpient  shall  modify  its  housing 
polides  and  practices  to  ensure  tiiat 
these  polides  and  practices  do  not 
discriminate,  on  the  basis  of  handicap, 
against  a  qualified  individual  with 
handicaps.  The  redpient  may  not 


impose  upon  individuals  with  handicaps 
other  policies,  such  as  the  prohibition  of 
assistive  devices,  auxiliary  alarms,  or 
guides  in  housing  fadlities,  that  have  the 
effect  of  limiting  the  participation  of 
tenants  with  handicaps  in  the  recipient's 
federally  assisted  housing  program  or 
activity  in  violation  of  this  part.  Housing 
policies  that  the  redpient  can 
demonstrate  are  essential  to  the  housing 
program  or  activity  will  not  be  regarded 
as  disjcriminatory  within  the  meaning  of 
this  section  if  modifications  to  them 
would  result  in  a  fundamental  alteration 
in  the  nature  of  the  program  or  activity 
or  undue  finandal  and  administrative 
burdens. 

Subpart  O— Enforcement 

9  8.50    Assurancas  rspulrsd, 

(a)  Assurances.  An  applicant  for 
Federal  financial  assistance  for  a 
program  or  activity  to  which  this  part 
applies  shall  submit  an  assurance  to 
HUD,  or  in  the  case  of  a  subrecipient  to 
a  primary  recipient,  on  a  form  specified 
by  the  responsible  dvil  rights  official, 
that  the  program  or  activity  will  be 
operated  hi  compliance  with  tiiis  part 
An  applicant  may  incorporate  these 
assurances  by  reference  in  subsequent 
applications  to  the  Department 

(b)  Duration  of  obligation.  (1)  In  the 
case  of  Federal  finandal  assistance 
extended  in  the  form  of  real  property  or 
to  provide  real  property  or  structures  on 
the  property,  the  assurance  will  obligate 
the  recipient  or,  in  the  case  of  a 
subsequent  transfer,  the  transferee,  for 
the  period  during  which  the  real 
property  or  structures  are  used  for  the 
purpose  for  which  Federal  financial 
assistance  is  extended  or  for  another 
purpose  involving  the  provision  of 
similar  services  or  benefits. 

(2)  In  the  case  of  Federal  financial 
assistance  extended  to  provide  personal 
property,  the  assurance  will  obligate  the 
recipient  for  the  period  during  which  it 
retains  ownership  or  possession  of  the 
property. 

(3)  In  all  other  cases  the  assurance 
will  obligate  the  recipient  for  the  period 
during  which  Federal  financial 
assistance  is  extended. 

(c)  Covenants.  (1)  Where  Federal 
financial  assistance  is  provided  in  the 
form  of  real  property  or  interest  in  the 
property  from  the  Department,  the 
instrument  effecting  or  recording  this 
transfer  shall  contain  a  covenant 
running  with  the  land  to  assure 
nondiscrimination  for  the  period  during 
which  the  real  property  is  used  for  a 
purpose  for  which  the  Federal  finandal 
assistance  is  extended  or  for  another 
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purpose  involving  the  provision  of  i 
similar  services  or  beneHts. 

(2)  Where  no  transfer  of  property  is 
involved  but  property  is  purchased  or 
improved  with  Federal  financial 
assistance,  the  recipient  shall  agree  to 
include  the  covenant  described  in 
paragraph  (b)(2)  of  this  section  in  the 
instrument  effecting  or  recording  any 
subsequent  transfer  of  the  property. 

(3)  Where  Federal  Bnancial  assistance 
is  provided  in  the  form  of  real  property 
or  interest  in  the  property  &om  the  * 
Department  the  covenant  shall  also 
include  a  condition  coupled  with  a  right 
to  be  reserved  by  the  Department  to 
revert  title  to  the  property  in  the  event  of 
a  breach  of  the  covenant.  If  a  transferee 
of  real  property  proposes  to  mortgage  or 
otherwise  encimiber  the  real  property  as 
security  for  Hnancing  construction  of 
new,  or  improvement  of  existing, 
facilities  on  the  property  for  the 
purposes  for  which  the  property  was 
transferred,  the  Secretary  may,  upon 
request  of  the  transferee  and  if 
necessary  to  accomplish  such  financing 
and  upon  such  conditions  as  he  or  she 
deems  appropriate,  agree  to  forbear  the 
exercise  of  such  right  to  revert  title  for 
so  long  as  the  lien  of  such  mortgage  or 
other  enciunbrance  remains  effective. 


§•31    S«N-«vakMtion. 

(a)  Each  recipient  shall,  within  one 
year  of  July  11, 1988,  and  after 
consultation  with  interested  persons, 
including  individuals  with  handicaps  or 
organizations  representing  individuals 
with  handicaps: 

(1)  Evaluate  its  current  policies  and 
practices  to  determine  whether,  in 
whole  or  in  part  they  do  not  or  may  not 
meet  the  requirements  of  this  part; 

(2)  Modify  any  policies  and  practices 
that  do  not  meet  the  requirements  of  this 
part;  and 

(3)  Take  appropriate  corrective  steps 
to  remedy  the  discrimination  revealed 
by  the  self-evaluation. 

(b)  A  recipient  that  employs  fifteen  or 
more  persons  shall,  for  at  least  three 
years  following  completion  of  the 
evaluation  required  under  paragraph 
(a)(1)  of  this  section,  maintain  on  file, 
make  available  for  public  inspection, 
and  provide  to  the  responsible  civil 
rights  official,  upon  request:  (1)  A  list  of 
the  interested  persons  consulted;  (2)  a 
description  of  areas  examined  and  any 
problems  identified;  and  (3)  a 
description  of  any  modifications  made 
and  of  any  remedial  steps  taken. 

{•.52    RenwdW and affiniMtIv* action. 

(a)  Remedial  action.  (1)  If  the 
responsible  civil  rights  official  finds  that 
a  recipient  has  discriminated  against 
persons  on  the  basis  of  handicap  in 


violation  of  section  504  or  this  part,  the 
recipient  shall  take  such  remedial  action 
as  the  responsible  civil  rights  official 
deems  necessary  to  overcome  the 
effects  of  the  discrimination. 

(2)  The  responsible  civil  rights  official 
may,  where  necessary  to  overcome  the 
effects  of  discrimination  in  violation  of 
section  504  or  this  part  require  a 
recipient  to  take  remedial  action — 

(ij  With  respect  to  individuals  with 
handicaps  who  are  no  longer 
participants  in  the  program  but  who 
were  parttcipants  in  the  program  when 
such  discrimination  occurred  or 

(ii)  With  respect  to  individuals  with 
handicaps  who  would  have  been 
participants  in  the  program  had  the 
discrimination  not  occurred. 

(b)  Voluntary  action.  A  recipient  may 
take  nondiscriminatory  steps,  in 
additidfi  to  any  action  that  is  required 
by  this  part,  to  overcome  the  effects  of 
conditions  that  resulted  in  limited 
participation  in  the  recipient's  program 
or  activity  by  qualified  individuals  with 
handicaps. 

{•.S3    Designation  of  rMpoiMiM* 
employee  end  edoptlon  of  grievance 

(a)  Designation  of  responsible 
employee.  A  recipient  that  employs 
fifteen  or  more  persons  shall  designate 
at  least  one  person  to  coordinate  its 
efforts  to  comply  with  this  part. 

(b)  Adoption  of  grievance  procedures. 
A  recipient  that  employees  fifteen  or 
more  persons  shall  adopt  grievance 
procedures  that  incorporate  appropriate 
due  process  standards  and  that  provide 
for  the  prompt  and  equitable  resolution 
of  complaints  alleging  any  action 
prohibited  by  this  part  Such  procedures 
need  not  be  established  with  respect  to 
complaints  fitim  applicants  for 
employment  or  from  applicants  for 
admission  to  housing  covered  by  this 
part. 

98.54    Nonce. 

(a)  A  recipient  that  employs  fifteen  or 
more  persons  shall  take  appropriate 
initial  and  continuing  steps  to  notify 
participants,  beneficiaries,  applicants, 
and  employees,  including  those  with 
impaired  vision  or  hearing,  and  unions 
or  professional  organizations  holding 
collective  bargaining  or  professional 
agreements  with  the  recipient  that  it 
does  not  discriminate  on  the  basis  of 
handicap  in  violation  of  this  part.  The 
notification  shall  state,  where 
appropriate,  that  the  recipient  does  not 
discriminate  in  admission  or  access  to, 
or  treatment  or  employment  in,  its 
federally  assisted  programs  and 
activities.  The  notification  shall  also 
include  an  identification  of  the 


responsible  employee  designated 
pursuant  to  {  8.53.  A  recipient  shall 
make  the  initial  notification  required  by 
this  paragraph  within  90  days  of  July  11, 
1988.  Methods  of  initial  and  continuing 
notification  may  include  the  posting  of 
notices,  publication  in  newspapers  and 
magazines,  placement  of  notices  in 
recipients'  publications,  and  distribution 
of  memoranda  or  other  written 
communications. 

(b)  If  a  recipient  publishes  or  uses 
recruitment  materials  or  publications 
containing  general  information  that  it 
makes  available  to  participants, 
beneficiaries,  applicants,  or  employees, 
it  shall  include  in  those  materials  or 
publications  a  statement  of  the  policy 
described  in  paragraph  (a)  of  this 
section.  A  recipient  may  meet  the 
requirement  of  this  paragraph  either  by 
including  appropriate  inserts  in  existing 
materials  and  publications  or  by 
revising  and  reprinting  the  materials  and 
publications. 

(c)  The  recipient  shall  ensure  that 
members  of  the  population  eligible  to  be 
served  or  likely  to  be  affected  directly 
by  a  federally  assisted  program  who 
have  visual  or  hearing  impairments  are 
provided  with  the  information  necessary 
to  understand  and  participate  in  the 
program.  Methods  for  ensuring 
participation  include,  but  are  not  limited 
to,  qualified  sign  language  and  oral 
interpreters,  readers,  or  the  use  of  taped 
and  Braille  materials. 

{  8.55    CompNence  informetion. 

(a)  Cooperation  and  assistance.  The 
responsible  civil  rights  official  and  the 
award  official  shall,  to  the  fullest  extent 
practicable,  seek  the  cooperation  of 
recipients  in  obtaining  compliance  with 
this  part  and  shall  provide  assistance 
and  guidance  to  recipients  to  help  them 
comply  voluntarily  with  this  part. 

(b)  Compliance  reports.  Each  recipient 
shall  keep  such  records  and  submit  to 
the  responsible  civil  rights  official  or  his 
or  her  designee  timely,  complete,  and 
accurate  compliance  reports  at  such 
times,  and  in  such  form  and  containing 
such  information,  as  the  responsible 
civil  rights  official  or  his  or  her  designee 
may  determine  to  be  necessary  to 
enable  him  or  her  to  ascertain  whether 
the  recipient  has  complied  or  is 
complying  with  this  part  In  general, 
recipients  should  have  available  for  the 
Department  data  showing  the  extent  to 
which  individuals  with  handicaps  are 
beneficiaries  of  federally  assisted 
programs. 

(c)  Access  to  sources  of  information. 
Each  recipient  shall  permit  access  by 
the  responsible  dvil  rights  official 
during  normal  business  hoiu^  to  such  of 
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its  books,  records,  accounts,  and  other 
sources  of  information,  and  its  facilities, 
as  may  be  pertinent  to  ascertain 
compliance  with  this  part  Where  any 
information  required  of  a  recipient  is  in 
the  exclusive  possession  of  cmy  oihet 
agency,  institution,  or  person  and  this 
agency,  institution,  or  person  shall  fail 
or  refuse  to  furnish  this  information,  the 
recipient  shall  so  certify  in  its  report  and 
shall  set  forth  what  efforts  it  has  made 
to  obtain  the  information. 

(d)  Information  to  beneficiaries  and 
participants.  Each  recipient  shall  make 
available  to  participants,  beneficiaries, 
and  other  interested  persons  such 
information  regarding  the  provisions  of 
this  part  and  its  applicabiUfy  to  the 
program  or  activity  under  whidi  the 
recipient  receives  Federal  financial 
assistance,  and  make  such  information 
available  to  them  in  such  manner  as  the 
responsible  civil  rights  official  finds 
necessary  to  apprise  such  persons  of  the 
protections  against  discrimination 
assured  them  by  this  part 

%%M   Conduct  Of  Investigations. 

(a)  Periodic  compliance  reviews.  The 
responsible  civil  rights  official  or 
designee  may  periodically  review  the 
practices  of  recipients  to  determine 
whether  they  are  complying  with  this 
part  and  where  he  or  she  has  a 
reasonable  basis  to  do  so  may  conduct 
on-site  reviews.  Such  basis  may  include 
any  evidence  that  a  problem  exists  or 
that  progranunatic  matters  exist  that 
justify  on-site  investigation  in  selected 
circumstances.  The  responsible  civil 
rights  official  shall  initiate  an  on-site 
review  by  sending  to  the  recipient  a 
letter  advising  the  recipient  of  the 
practices  to  t>e-reviewed;  the  programs 
affected  by  the  review;  and  the 
opportunify,  at  any  time  prior  to  receipt 
of  a  final  determination,  to  make  a 
doctmientary  or  other  submission  that 
explains,  validates,  or  otherwise 
addresses  the  practices  under  review.  In 
addition,  each  award  official  shall 
include  in  normal  program  compliance 
reviews  and  monitoring  procedures 
appropriate  actions  to  review  and 
monitor  compliance  with  general  or 
specific  program  requirements  designed 
to  effectuate  the  requirements  of  this 
part 

(b)  Investigations.  The  responsible 
civil  rights  official  shall  makJs  a  prompt 
investigation  whenever  a  compliance 
review,  report  complaint  or  any  other 
information  indicates  a  possible  failure 
to  comply  with  this  part. 

(c)  Filing  a  complaint — (1)  Who  may 
file.  Any  person  who  believes  that  he  or 
she  has  been  subjected  to  discrimination 
prohibited  by  this  part  may  by  himself 
or  herself  or  by  his  or  her  authorized 


representative  file  a  complaint  with  the 
responsible  civil  ri^ts  official.  Any 
person  who  believes  that  any  specific 
class  of  persons  has  been  subjected  to 
discrimination  prohibited  by  this  part 
and  who  is  a  member  of  that  class  or 
who  is  the  authorized  representative  of 
a  member  of  that  class  may  file  a 
complaint  with  the  responsible  civil 
rights  official. 

(2)  Confidentiality.  The  responsible 
civil  rights  official  shall  hold  in 
confidence  the  identify  of  any  person 
submitting  a  complaint  unless  the 
person  submits  written  authorization 
otherwise,  and  except  to  the  extent 
necessary  to  carry  out  the  purposes  of 
this  part  including  the  conduct  of  any 
investigation,  hearing,  or  proceeding 
under  this  part 

(3)  When  to  file.  Complaints  shall  be 
filed  within  180  days  of  the  alleged  act 
of  discrimination,  unless  the  responsible 
civil  rights  official  waives  this  time  limit 
for  good  cause  shown.  For  purposes  of 
determining  when  a  complaint  is  filed 
under  this  paragraph,  a  complaint 
mailed  to  the  Department  shall  be 
deemed  filed  on  the  date  it  is 
postmarked.  Any  other  complaint  shall 
be  deemed  filed  on  the  date  it  is 
received  by  the  Department 

(4)  Where  to  file  complaints. 
Complaints  may  be  filed  by  mail  with 
the  Office  of  Fair  Housing  and  Equal 
Opportimify,  Department  of  Housing 
and  Urban  Development  Washington, 
DC  204ia  or  any  Regional  or  Field 
Office  of  the  Department 

(5)  Contents  of  complaints.  Each 
complaint  should  contain  the 
complainant's  name  and  address,  the 
name  and  address  of  the  recipient 
alleged  to  have  violated  this  part  and  a 
description  of  the  recipient's  alleged 
discriminatory  action  in  sufficient  detail 
to  inform  the  Department  of  the  nature 
and  date  of  the  alleged  violation  of  this 
part 

(6)  Amendmens  of  complaints. 
Complaints  may  be  reasonably  and 
fairly  amended  at  any  time. 
Amendments  to  complaints  such  as 
clarification  and  amplification  of 
allegations  in  a  complaint  or  the 
addition  of  other  recipients  may  be 
made  at  any  time  during  the  pendency 
of  the  complaint  and  any  amendment 
shall  be  deemed  to  be  made  as  of  the 
original  filing  date. 

(d)  Notification.  The  responsible  civil 
ri^ts  official  will  notify  the 
complainant  and  the  recipient  of  the 
agency's  receipt  of  the  complaint  within 
ten  (10)  calendar  days. 

(e)  Complaint  processing  procedures. 
After  acknowdedging  receipt  of  a 
complaint  the  responsible  civil  rights 


official  will  immediately  initiate 
complaint  processing  procedures. 

(1)  Preliminary  investigation. 

(i)  Within  twenfy  (20)  calendar  days 
of  acknowledgement  of  the  complaint 
the  responsible  dvil  rights  offidal  will 
review  the  complaint  for  acceptance, 
rejection,  or  referral  to  the  appropriate 
Federal  agency. 

(ii)  If  the  complaint  is  accepted,  the 
responsible  dvil  rights  official  will 
notify  the  complainant  and  the  award 
offidal.  The  responsible  civil  righs 
official  will  also  notify  the  applicant  or 
recipient  complained  against  of  the 
allegations  and  give  the  applicant  or 
redpient  an  opportunify  to  make  a 
written  submission  responding  to, 
rebutting,  or  denying  the  allegations 
raised  in  the  complaint. 

(iii)  The  party  complained  against 
may  send  the  responsible  civil  rights 
official  a  response  to  the  notice  of 
complaint  within  thirty  (30)  calendar 
days  of  receiving  it.  With  leave  of  the 
responsible  civil  rights  official,  an 
answer  may  be  amended  at  any  time. 
The  responsible  civil  rights  official  will 
permit  answers  to  be  amended  for  good 
cause  shown. 

(2)  Informal  resolution.  In  accordance 
with  paragraph  (j)  of  this  section,  the 
responsible  civil  rights  official  shall 
attempt  to  resolve  complaints  informally 
whenever  possible. 

(f)  Dismissal  of  complaint  If  the 
investigation  reveals  no  violation  of  this 
part  the  responsible  civil  rights  offical 
will  dismiss  the  complaint  and  notify  the 
complainant  and  recipient. 

(g)  Letter  of  findings.  If  an  informal 
resolution  of  the  complaint  is  not 
reached  the  responsible  civil  rights 
official  or  his  or  her  designee  shall, 
within  180  days  of  receipt  of  the 
complaint,  notify  the  recipient  and  the 
complainant  (if  any)  of  the  results  of  the 
investigation  in  a  letter  sent  by  certified 
mail,  retiun  reaceipt  requested, 
containing  the  following: 

(1)  Preliminary  findings  of  fact  and  a 
preliminary  finchng  of  compliance  or 
noncompliance; 

(2)  A  description  of  an  appropriate 
remedy  for  each  violation  beUved  to 
exist; 

(3)  A  notice  that  a  copy  of  the  Final 
Investigative  Report  of  the  Department 
will  be  made  available,  upon  request,  to 
the  redpient  and  the  complainant  (if 
any);  and 

(4)  A  notice  of  the  right  of  the 
recipient  and  the  complainant  (if  any)  to 
request  a  review  of  the  letter  of  findings 
by  the  reviewing  dvil  rights  offidal. 

(h)  Right  to  review  of  the  letter  of 
findings.  (1)  A  complainant  or  recipient 
may  request  that  a  complete  review  be 
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made  of  the  letter  of  findings  within  30 
days  of  receipt,  by  mailing  or  delivering 
to  the  reviewing  civil  rights  ofRcials, 
OfHce  of  Fair  Housing  and  Equal 
Opportunity.  Washington,  DC  20410,  a 
written  statement  of  the  reasons  why 
the  letter  of  findings  should  be  modified 
in  light  of  supplementary  information. 

(2)  The  reviewing  civil  rights  official 
shall  send  by  certiHed  mail,  return 
receipt  requested,  a  copy  of  the  request 
for  review  to  the  other  party,  if  any. 
Such  other  party  shall  have  20  days  to 
respond  to  the  request  for  review. 

(3)  The  reviewing  civil  rights  official 
shall  either  sustain  or  modify  the  letter 
of  findings  within  60  days  of  the  request 
for  review.  The  reviewing  civil  rights 
official's  decision  shall  constitute  the 
formal  determination. 

(4)  If  neither  party  requests  that  the 
letter  of  findings  be  reviewed,  the 
responsibile  civil  rights  official  shall, 
within  fourteen  (14)  calendar  days  of  the 
expiration  of  the  time  period  in 
paragraph  (h)(1)  of  this  section,  send  a 
formal  written  determination  of 
compliance  or  noncompliance  to  the 
recipient  and  copies  to  the  award 
official. 

(i)  Voluntary  compliance  time  limits. 
The  recipient  will  have  ten  (10)  calendar 
days  from  receipt  of  the  formal 
determination  of  noncompliance  within 
which  to  come  into  voluntary 
compUance.  If  the  recipient  fails  to  meet 
this  deadline.  HUD  shall  proceed  under 
58.27. 

(j)  Informal  resolution/voluntary 
compliance — (1)  General.  It  is  the  policy 
of  the  Department  to  encourage  the 
informal  resolution  of  matters.  The 
responsible  civil  rights  official  may 
attempt  to  resolve  a  matter  through 
informal  means  at  any  stage  of 
processing.  A  matter  may  be  resolved 
by  informal  means  at  any  time.  If  a 
letter  of  findings  making  a  preliminary 
finding  of  noncompliance  is  issued,  the 
responsible  civil  righs  official  shall 
attempt  to  resolve  the  matter  by 
informal  means. 

(2)  Objectives  of  informal  resolution/ 
voluntary  compliance.  In  attempting 
informal  resolution,  the  responsible  civil 
rights  official  shall  attempt  to  achieve  a 
just  resolution  of  the  matter  and  to 
obtain  assurances  where  appropriate, 
that  the  recipient  will  satisfactorily 
remedy  any  violations  of  the  rights  of 
any  complainant  and  will  take  such 
action  as  will  assure  the  elimination  of 
any  violtion  of  this  part  or  the 
prevention  of  the  occurrence  of  such 
violation  in  the  future.  The  terms  of  such 
an  informal  resolution  shall  be  reduced 
to  a  written  voluntary  compUance 
agreement,  signed  by  the  recipient  and 
the  responsible  civil  rights  official,  and 


offic 


be  made  part  of  the  file  for  the  matter. 
Such  voluntary  compliance  agreements 
shall  seek  to  protect  the  interests  of  the 
complainant  (if  any),  other  persons 
similary  situated,  and  the  public 
interest. 

(k)  Intimidatory  or  retaliatory  acts 
prohibited  No  recipient  or  other  person 
shall  intimidate,  threaten,  coerce,  or 
discriminate  against  any  person  for  the 
purpose  of  interfering  with  any  right  or 
privilege  secured  by  this  part,  or 
because  he  or  she  has  made  a 
complaint,  testified,  assisted,  or 
participated  in  any  manner  in  an 
investigation,  proceeding,  or  hearing 
under  this  part.  The  identity  of 
complainants  shall  be  kept  confidential 
except  to  the  extent  necessary  to  carry 
out  the  purposes  of  this  part,  including 
the  conduct  of  investigation,  hearing  or 
judicial  proceeding  arising  thereunder. 

St.57    Proc«dur« for •ff«cting  compltanc*. 

(a)  General.  If  there  appears  to  be  a 
failure  or  threatened  failure  to  comply 
with  this  part  and  if  the  noncompliance 
or  threatened  noncompliance  cannot  be 
corrected  by  informal  means, 
compliance  with  this  part  may  be 
effected  by  the  suspension  or 
termination  of  or  refusal  to  grant  or  to 
continue  Federal  financial  assistance,  or 
by  other  means  authorized  by  law.  Such 
other  means  may  include,  but  not 
limited  to: 

(1)  A  referral  to  the  Department  of 
Justice  with  a  recommendation  that 
appropriate  proceedings  be  brought  to 
enforce  any  rights  of  the  United  States 
under  any  law  of  the  United  States,  or 
any  assurance  or  other  contractual 
undertaking: 

(2)  The  initiation  of  debarment 
proceedings  pursuant  to  Part  24  of  this 
title;  and 

(3)  Any  applicable  proceeding  under 
State  or  local  law. 

(b)  Noncompliance  with  §8.50.  If  an 
applicant  or  a  recipient  of  assistance 
under  a  contract  which  is  extended  or 
amended  on  or  after  July  11, 1988,  fails 
or  refuses  to  furnish  an  assurance 
required  under  9  8.50  or  otherwise  fails 
or  refuses  to  comply  with  the 
requirements  imposed  by  that  section, 
Federal  financial  assistance  may  be 
refused  under  paragraph  (c)  of  this 
section.  The  Department  is  not  required 
to  provide  assistance  during  the 
pendency  of  the  administrative 
proceeding  under  such  paragraph  (c), 
except  where  the  assistance  is  due  and 
payable  under  a  contract  approved 
before  July  11. 1988. 

(c)  Termination  of  or  refusal  to  grant 
or  to  continue  Federal  financial 
assistance.  No  order  suspending, 
terminating,  or  refusing  to  grant  or 


continue  Federal  financial  assistance 
shall  become  effective  until: 

(1)  The  responsible  dvil  rights  official 
has  advised  die  applicant  or  recipient  of 
its  failure  to  comply  and  has  determined 
that  compliance  cannot  be  secured  by 
voluntary  means; 

(2)  There  has  been  an  express  finding 
on  the  record,  after  opportimity  for 
hearing,  of  a  failure  by  the  applicant  or 
recipient  to  comply  with  a  requirement 
imposed  under  this  part; 

(3)  The  action  has  been  approved  by 
the  Secretary;  and 

(4)  The  expiration  of  30  days  after  the 
Secretary  has  filed  with  the  committees 
of  the  House  and  Senate  having 
legislative  jurisdiction  over  the  program 
or  activity  involved  a  full  written  report 
of  the  circumstances  and  the  grounds  for 
such  action.  Any  action  to  suspend  or 
terminate,  or  to  refuse  to  grant  or  to 
continue  Federal  financial  assistance 
shall  be  limited  to  the  particular 
political  entity,  or  part  thereof,  or  other 
applicant  or  recipient  as  to  whom  such  a 
finding  has  been  made  and  shall  be 
limited  in  its  effect  to  the  particular 
program,  or  part  thereof,  in  which  such 
noncompliance  has  been  so  found. 

(d)  Notice  to  State  or  local 
government  Whenever  the  Secretary 
determines  that  a  State  or  unit  of 
general  local  government  which  is  a 
recipient  of  Federal  financial  assistance 
under  Title  I  of  the  Housing  and 
Community  Development  Act  of  1974,  as 
amended  (42  U.S.C.  5301-5318)  has 
failed  to  comply  with  a  requirement  of 
this  part  with  respect  to  a  program  or 
activity  funded  in  whole  or  in  part  with 
such  assistance,  the  Secretary  shall 
notify  the  Governor  of  the  State  or  the 
chief  executive  officer  of  the  unit  of 
general  local  government  of  the 
noncompliance  and  shall  request  the 
Governor  or  the  chief  executive  officer 
to  secure  compliance.  The  notice  shall 
be  given  at  least  sixty  days  before: 

(1)  An  order  suspending,  terminating, 
or  refusing  to  grant  or  continue  Federal 
financial  assistance  becomes  effective 
under  paragraph  (c)  of  this  section;  or 

(2)  Any  action  to  effect  compUance  by 
any  other  means  authorized  by  law  is 
taken  under  paragraph  (a)  of  this 
section. 

(e)  Other  means  authorized  by  law. 
No  action  to  effect  compUance  by  any 
other  means  authorized  by  law  shaU  be 
taken  until: 

(1)  The  responsible  civil  rights  official 
has  determined  that  compUance  cannot 
be  seoired  by  voluntary  means; 

(2)  The  recipient  or  other  person  has 
been  notified  of  its  failure  to  comply  and 
of  the  action  to  be  taken  to  effect 
compUance;  and 
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(3)  At  least  10  days  have  elapsed 
since  the  mailing  of  such  notice  to  the 
appUcant  or  recipient  During  this 
period,  additional  efforts  shall  be  made 
to  persuade  the  appUcant  or  recipient  to 
comply  with  this  part  and  to  take  such 
corrective  action  as  may  be  appropriate. 
However,  this  paragraph  shaU  not  be 
construed  to  prevent  an  award  official 
from  utilizing  appropriate  procedures 
and  sanctions  established  under  the 
program  to  assure  or  secure  compUance 
with  a  specific  requirement  of  the 
program  designed  to  effectuate  the 
objectives  of  this  part 

9  S.5o    H9snnQS> 

(a)  Opportunity  for  hearing. 
Whenever  an  opportunity  for  a  hearing 
is  required  by  9  8.57(c),  reasonable 
notice  shall  be  given  by  registered  or 
certified  mail,  return  receipt  requested, 
to  the  affected  appUcant  or  recipient. 
This  notice  shall  advise  the  applicant  or 
recipient  of  the  action  proposed  to  be 
taken,  the  specific  provision  under 
which  the  proposed  action  against  it  is 
to  be  taken,  and  the  matters  of  fact  or 
law  asserted  as  the  basis  for  this  action. 
The  notice  shaU: 

(1)  Fix  a  date  not  less  than  20  days 
after  the  date  of  the  notice  for  the 
applicant  or  recipient  to  request  the 
administrative  law  judge  to  schedule  a 
hearing,  or 

(2)  Advise  the  applicant  or  recipient 
that  the  matter  has  been  scheduled  for 
hearing  at  a  stated  time  and  place.  The 
time  and  place  so  fixed  shall  be 
reasonable  and  shaU  be  subject  to 
change  for  cause.  The  complainant,  if 
any,  shaU  be  advised  of  the  time  and 
place  of  the  hearing.  An  appUcant  or 
recipient  may  waive  a  hearing  and 
submit  written  information  and 
argument  for  the  record.  The  failure  of 
an  appUcant  or  recipient  to  request  a 
hearing  under  this  paragraph  or  to 
appear  at  a  hearing  for  which  a  date  has 
been  set  is  a  waiver  of  the  right  to  a 
hearing  under  9  8.57(c)  and  consent  to 
the  making  of  a  decision  on  the  basis  of 
available  information.  , 

(b)  Time  and  place  of  hearing. 
Hearings  shall  be  held  at  the  offices  of 
the  Department  in  Washington,  DC,  at  a 
time  fixed  by  the  administrative  law 
judge  unless  the  administrative  law 
judge  determines  that  the  convenience 
of  the  appUcant  or  recipient  or  of  the 
Department  requires  that  another  place 
be  selected.  Hearings  shaU  be  held 
before  an  administrative  law  judge 
designated  in  accordance  with  S  U.S.C. 
3105  and  3344. 

(c)  Right  to  counsel.  In  aU  proceedings 
under  tMs  section,  the  appUcant  or 
recipient  and  the  Department  shall  have 
the  right  to  be  represented  by  counsel. 


(d)  Procedures,  evidence,  and  record. 
(1)  The  hearing,  decision,  and  any 
administrative  review  thereof  shall  be 
conducted  in  conformity  with  5  U.S.C. 
554-557  and  in  accordance  with  subpart 
E  of  this  part  relating  to  the  conduct  of 
the  hearing,  giving  of  notices  subsequent 
to  those  provided  for  in  paragraph  (a)  of 
this  section,  taking  of  testimony, 
exhibits,  arguments  and  briefs,  requests 
for  findings,  and  other  related  matters. 
Both  the  Department  and  the  applicant 
or  recipient  are  entiUed  to  introduce  aU 
relevant  evidence  on  the  issues  as 
stated  in  the  notice  for  hearing  or  as 
determined  by  the  administrative  law 
judge  conducting  the  hearing. 

(2)  Technical  rules  of  evidence  shaU 
not  apply  to  hearings  conducted  under 
this  part.  Rules  or  principles  designed  to 
assure  production  of  the  most  credible 
evidence  available  and  to  subject 
testimony  to  test  by  cross-examination 
shaU  be  applied  by  the  administrative 
law  judge  conducting  the  hearing  where 
reasonably  necessary.  The 
administrative  law  judge  may  exclude 
irrelevant,  immaterial,  or  unduly 
repetitious  evidence.  All  documents  and 
other  evidence  offered  or  taken  for  the 
record  shaU  be  open  to  examination  by 
the  Department  and  the  applicant  or 
recipient,  and  opportunity  shall  be  given 
to  refute  facts  and  arguments  advanced 
on  either  side  of  the  issues.  A  transcript 
shall  be  made  of  the  oral  evidence 
except  to  the  extent  the  evidence  is 
stipulated  for  the  record.  All  decisions 
shall  be  based  upon  the  hearing  record 
and  written  findings  shaU  be  made. 

(e)  Consolidated  or  joint  hearings.  In 
cases  in  which  the  same  or  related  facts 
are  asserted  to  constitute 
noncompliance  with  this  part  with 
respect  to  two  or  more  programs  or 
activities  t«  which  this  part  applies,  or 
noncompliance  with  this  part  and  the 
regulations  of  one  or  more  other  Federal 
departments  or  agencies,  the  Secretary 
may,  by  agreement  with  such  other 
departments  or  agencies,  where 
appUcable,  provide  for  consolidated  or 
joint  hearings,  and  for  the  application  to 
such  hearings  of  rules  of  procedure 
consistent  with  this  part.  Final  decisions 
in  such  cases  shall  be  made  in 
accordance  with  5  8.59. 

S  8.59    DecWon*  and  notlCM. 

(a)  Decision  by  person  other  than  the 
Secretary.  The  administrative  law  judge 
shall  make  an  initial  decision,  if  so 
authorized,  or  shaU  certify  the  entire 
record  including  recommended  findings 
and  a  proposed  decision  to  the 
Secretary  for  a  final  decision  and  shaU 
mail  a  copy  of  the  initial  decision  or 
certification  to  the  appUcant  or  recipient 
by  certified  or  registered  mail,  return 


receipt  requested.  Where  the  initial 
decision  is  made  by  the  administrative 
law  judge,  the  appUcant  or  recipient 
may,  within  the  period  provided  for  in 
subpart  E  of  this  part,  file  with  the 
Secretary  exceptions  to  the  initial 
decision,  with  reasons  therefor.  In  the 
absence  of  exceptions,  the  Secretary 
may,  within  45  days  after  the  initial 
decision,  serve  on  the  applicant  or 
recipient  and  complainant  (if  any)  a 
notice  that  the  Secretary  wiU  review  the 
decision.  Upon  the  filing  of  exceptions 
or  service  of  a  notice  of  review,  the 
Secretary  shaU  review  the  initial 
decision  and  issue  a  decision  thereon 
including  the  reasons  therefor.  In  the 
absence  of  exceptions  or  a  notice  of 
review,  the  initial  decision  is  the  final 
decision  of  the  Secretary.  A  copy  shaU 
also  be  sent  to  the  complainant  (if  any). 

(b)  Decisions  on  record  or  review  by 
the  Secretary.  When  a  record  is  certified 
to  the  Secretary  for  decision,  the 
Secretary  reviews  the  decision  of  an 
administrative  law  judge  under 
paragraph  (a)  or  (c)  of  this  section,  or 
the  administrative  law  judge  conducts  a 
hearing,  the  appUcant  or  recipient  shaU 
be  given  reasonable  opportunity  to  file 
briefs  or  other  written  statements  of  its 
contentions.  A  copy  of  the  final  decision 
of  the  Secretary  shaU  be  given  in  writing 
to  the  appUcant  or  recipient,  and  to  the 
complainant,  if  any,  by  certified  or 
registered  mail,  return  receipt  requested. 

(c)  Decisions  on  record  where  a 
hearing  is  waived.  When  a  hearing  is 
waived  under  9  8.58(a)(2),  the  decision 
of  an  administrative  law  judge  shall  be 
based  on  the  record.  A  copy  of  such 
decision  shall  be  given  in  writing  to  the 
applicant  or  recipient,  and  to  the 
complainant  by  certified  or  registered 
mail,  return  receipt  requested. 

(d)  Rulings  required.  Each  decision  of 
an  administrative  law  judge  shaU  rule 
on  each  finding,  conclusion,  or 
exception  presented.  The  decision  shall 
identify  any  requirements,  if  any, 
imposed  under  this  part  with  which  the 
appUcant  or  recipient  has  failed  to 
comply. 

(e)  Content  of  orders.  The  final 
decision  may  provide  for  suspension  or 
termination  of,  or  refusal  to  grant  or 
continue,  Federal  financial  assistance,  in 
whole  or  in  part,  to  the  involved 
program  or  activity.  The  final  decision 
may  contain  such  terms,  conditions,  and 
other  provisions  as  are  consistent  with 
and  wiU  effectuate  the  purposes  of  this 
part,  including  provisions  designed  to 
assure  that  no  Federal  financial 
assistance  wiU  be  extended  for  the 
program  or  activity  to  the  appUcant  or 
recipient  determined  to  be  in  default  in 
its  performance  of  an  assurance  given 
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by  it  pursuant  to  this  part  or  to  have 
otherwise  failed  to  comply  «vith  this 
part,  unless  and  until  the  appbcant  or 
recipient  corrects  its  noncomplianoe  and 
satisfies  the  Secretary  that  it  will  fiiUy 
comply  with  tliis  part 

(f)  Posttermination  proceedings.  (1) 
Any  applicant  or  recipient  adversely 
affected  by  an  order  issued  under 
paragraph  (e]  of  this  section  shall  be 
restored  to  full  eligibility  to  receive 
Federal  financial  assistance  if  it  satisfies 
the  terms  and  conditions  of  that  order 
for  such  eligibility  or  if  it  brings  itself 
into  compliance  with  this  part  and 
provides  reasonable  assurance  that  it 
will  fuUy  comply  with  this  part       { 

(2)  Any  applicant  or  recipient 
adversely  affected  by  an  order  entered 
under  paragraph  (e]  of  this  section  may 
at  any  time  request  the  Secretary  to 
restore  fully  its  eligibility  to  receive 
Federal  financial  assistance.  Any  such 
request  shall  be  supported  by 
information  showing  that  the  applicant 
or  recipient  has  met  the  requirements  of 
paragraph  (f)(1)  of  this  section.  If  the 
Secretary  determines  that  those 
requirements  have  been  satisfied,  the 
Secretary  shall  restore  such  eligibility. 

(3)  If  the  Secretary  denies  any  request 
under  paragraph  (f)(2)  of  this  section, 
the  apphcant  or  recipient  may  submit  a 
written  request  for  a  hearing  specifying 
why  the  denial  of  the  request  is  in  error. 
The  applicant  or  recipient  shall 
thereupon  be  given  an  expeditious 
hearing,  with  a  decision  on  the  record,  in 
accordance  with  subpart  E.  The 
applicant  or  recipient  will  be  restored  to 
such  eligibihty  if  it  proves  at  such  a 
hearing  that  it  satisfied  the  requirements 
of  para^ph  (f)(1)  of  this  section.  While 
proceedings  under  this  paragraph  are 
pending,  the  sanctions  imposed  by  the 
order  issued  under  paragraph  (e)  of  diis 
section  shall  remain  in  effect 

(g)  Judicial  review.  A  final  decision 
rendered  under  this  section  constitutes 
final  action  under  section  704  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
704)  and.  to  the  extent  it  is  not  barred  by 
other  provisions  of  law,  such  a  final 
decision  is  subject  to  judicial  review 
under  section  706  of  the  Administrative 
Procedure  Act  (5  U.S.C  706).  , 

(h)  Forms  and  instruction.  The     ; 
responsible  civil  rights  official  shall 
assure  that  forms  and  detailed 
instructions  and  procedures  for 
effectuating  this  part  are  issued  and 
promptly  made  available  to  interested 
persons. 

(i)  Supervision  and  coordination.  The 
Secretary  may  periodically  assign  to 
officials  of  the  Department  or  to 
officials  of  other  departments  or      I 
agencies  of  the  Government  with  the 
consent  of  the  department  or  agency. 


responsibilities  under  this  part  (othe^ 
than  responsibility  for  final  dedsion  as 
provided  in  %  8^50).  Socfa  responsibilities 
may  include  the  achievement  of 
effective  coordination  and  maximum 
unifoimity  witiiin  the  Department  and 
within  the  Executive  Branch  of  the 
Government  in  the  appliiation  of  this 
part  to  similar  programs  or  activities 
and  in  similar  situatioas.  Any  action 
taken,  determination  made,  or 
requirement  imposed  by  an  official  of 
another  department  or  agency  acting 
under  an  assignment  of  re^xmsibility 
under  this  paragraph  shall  have  the 
same  effect  as  if  the  action  has  been 
taken  by  the  responsible  civil  rights 
official  of  this  Department 

Subpart  E    Practice  and  Procedure  lor 


%U0   Ganaral hifonnation. 

(a)  Scape  of  rules.  The  rules  of 
procedure  in  this  subpart  supplement 
subpart  D  and  govern  the  inactice  for 
hearings,  decisions,  and  administrative 
review  conducted  by  HUD.  including 
each  of  its  organizational  units,  under 
this  part 

(b)  Records  to  be  public.  All 
pleadings,  correspondence,  exhibits, 
transcripts  of  testimony,  exceptions, 
briefs,  decisions,  and  other  documents 
filed  in  the  docket  in  any  proceeding 
may  be  inspected  and  copied  in  the 
office  of  the  Civil  Rights  docket  clerk 
during  regular  business  hours.  Inquiries 
may  be  addressed  to  the  Qvil  Ri^ts 
docket  clerk.  Department  of  Housing 
and  Urban  Development  Washington, 
DC  20410. 

(c)  Use  of  number.  As  used  in  this 
subpart,  words  importing  the  singular 
number  may  extend  and  be  aoplied  to 
several  persons  or  things,  ana  vice 
versa. 

(d)  Suspension  of  rules.  The 
administrative  law  judge  with  respect  to 
pending  matters  may  modify  or  waive 
any  rule  in  this  subpart  upon  a 
determination  that  no  party  will  be 
unduly  prejudiced  and  the  ends  of 
justice  will  be  served,  and  upon  notice 
to  all  parties. 

9  8.61    Appearance  and  prscflca. 

(a)  Appearance.  A  party  may  appear 
in  person  or  by  counsel  and  partic^te 
fully  in  any  proceeding.  A  State  agency 
or  any  instrumentality  thereof,  a 
political  subdivision  of  the  State  or 
instrumentality  thereof,  or  a  corporation 
may  appear  by  any  of  its  officers  or 
employees  duly  authorized  to  appear  on 
its  behalf.  Counsel  must  be  members  in 
good  standing  of  the  bar  of  any  State. 
Territory,  or  possession  of  the  United 


States  or  of  the  District  of  Coiambia  or 
the  Commoowealth  of  Puerto  Rica 

(b)  Authority  far  represeatatioiL  Any 
individual  acting  in  a  representative 
capacity  in  any  procee<fing  may  be 
required  to  show  authority  to  act  in  the 
capacity. 

(c)  ExcJuaion  from  hearing  for 
miscoadact.  Dimespectful.  discnderly.  or 
contumadous  language  or  contemptuous 
conduct  refusal  to  coaqily  with 
directions,  or  continued  use  of  dilatory 
tactics  by  any  person  at  any  hearing 
before  an  administrative  law  fudge  shall 
constitute  grounds  for  immediate 
exclusion  of  the  person  from  the  hearing 
by  the  administrative  law  judge. 


sua 

(a)  Parties;  General  Counsel  a  party. 
(1)  The  term  party  shall  include  an 
applicant  or  recipient  or  other  person 
who  has  been  served  with  a  notice  of 
hearing  or  opportuntiy  for  hearing 
naming  him  or  her  as  respondent. 

(2)  The  General  Counsel  of  HUD  shall 
be  a  party  to  all  proceedings. 

(b)  Amid  curiae.  (1)  Any  interested 
person  or  organization  may  file  a 
petition  to  participate  in  a  proceeding  as 
an  amicus  curiae.  The  petition  shall  be 
filed  before  the  prehearing  conference 
or,  if  none  is  held,  before  the 
commencement  of  the  hearing,  uidess 
the  petitioner  shows  good  cause  for 
filing  the  petition  later.  The 
administrative  law  judge  may  grant  the 
petition  if  he  or  she  finds  that  the 
petitioner  has  a  legitimate  interest  in  the 
proceedings,  and  that  the  participation 
will  not  unduly  delay  the  outcome  and 
may  contribute  materially  to' the  proper 
disposition  of  the  proceeding.  An  amicus 
curiae  is  not  a  party  and  may  not 
introduce  evidence  at  a  hearing. 

(2)  An  amicus  curiae  may  submit  a 
statement  of  position  to  the 
administrative  law  judge  before  the 
hearing,  and  shall  serve  a  copy  on  each 
party.  The  amicus  curiae  may  submit  a 
brief  on  each  occasion  that  a  decision  is 
to  be  made  or  a  prior  decision  is  subject 
to  review.  The  briefs  shall  be  filed  and 
served  on  each  party  within  the  time 
limits  applicable  to  the  party  that  the 
amicus  curiae  sufiports;  or  if  the  amicus 
curiae  does  not  suf^rart  the  position  of 
any  party,  within  Oie  longest  time  limit 
applicable  to  any  party  at  that  particular 
stage  of  the  proceedings. 

(c)  Complainants  not  parties.  A 
person  filing  a  complaint  under  {  8.56(c) 
of  tliis  part  is  not  a  party  to  the 
proceedings  under  this  subpart  but  may 
petition,  after  proceedings  are  initiated, 
to  become  an  amicus  curiae.  In  any 
event  a  complainant  shall  be  advised  of 
the  time  and  place  of  the  hearing. 


S8.63    Form,  axacution,  sarvica  and  fUing 
of  documents. 

(a)  Form  of  documents  to  be  filed. 
Documents  to  be  filed  under  the  rules  of 
this  subpart  shall  be  dated,  the  original 
signed  in  ink,  shall  show  the  docket 
description  and  title  of  the  proceeding 
and  the  title,  if  any,  and  address  of  the 
signatory.  Copies  need  not  be  signed, 
but  the  name  of  the  person  signing  the 
original  shall  be  reproduced.  Documents 
shall  be  legible  and  shall  not  be  more 
than  8Vk  inches  wide  and  12  inches  long. 

(b)  Signature  of  documents.  The 
signature  of  a  party,  authorized  officer, 
employee  or  attorney  constitutes  a 
certificate  that  he  or  she  has  read  the 
docum^t  that  to  the  best  of  his  or  her 
knowledge,  information,  and  beUef  there 
is  good  grotmd  to  support  it  and  that  it 
is  not  interposed  for  delay.  U  a 
document  is  not  signed  or  is  signed  with 
intent  to  defeat  the  purpose  of  this 
section,  it  may  be  stricken  as  sham  and 
falsp  and  the  proceeding  may  proceed  as 
though  the  dociunent  had  not  been  filed. 
Similar  action  may  be  taken  if 
scandalous  or  indecent  matter  is 
inserted. 

(c)  Filing  and  service.  All  notices  by 
the  administrative  law  judge,  and  all 
written  motions,  requests,  petitions, 
memoranda,  pleadings,  exceptions, 
briefs,  decisions,  and  correspondence  to 
the  administrative  law  judge  fiom  a 
party,  or  vice  versa,  relating  to  a 
proceeding  after  its  commencement 
shall  be  filed  and  served  on  all  parties. 
Parties  shall  supply  the  original  and  two 
copies  of  documents  submitted  for  filing. 
Filings  shall  be  made  with  the  Civil 
Rights  docket  clerk  at  the  address  stated 
in  the  notice  of  hearing  or  notice  of 
opportunity  for  hearing,  during  regular 
business  hours.  Regular  business  hours 
are  every  Monday  through  Friday  (legal 
hoUdays  in  the  District  of  Columbia 
excepted)  from  8:45  a.m  to  5:15  p.m,  e.s.t. 
or  d.s.t.,  whichever  is  effective  in  the 
District  of  Columbia  at  the  time. 
Originals  only  of  exhibits  and 
transcripts  of  testimony  need  be  filed. 
For  requirements  of  service  on  amici 
curiae,  see  S  8.69(0. 

(d)  Service — how  made.  Service  shall 
be  made  by  personal  delivery  of  one 
copy  to  each  person  to  be  served  or  by 
registered  or  certified  mail,  retiun 
receipt  requested,  properly  addressed 
with  postage  prepaid.  When  a  party  or 
amicus  has  appeared  by  attorney  or 
other  representative,  service  upon  such 
attorney  or  representative  vnll  be 
deemed  service  upon  the  party  or 
amicus.  Documents  served  by  mail 
preferably  should  be  mailed  in  sufficient 
time  to  reach  the  addressee  by  the  date 
on  which  the  original  is  due  to  be  filed. 


(e)  Date  of  service.  The  date  of  service 
shall  be  the  day  when  the  matter  is 
deposited  in  the  U.S.  mail  or  is  delivered 
in  person,  except  that  the  date  of  service 
of  the  initial  notice  of  hearing  or 
opportunity  for  hearing  shall  be  the  date 
of  its  delivery,  or  of  its  attempted 
delivery  if  refused. 

(f)  Certificate  of  service.  The  original 
of  every  document  filed  and  required  to 
be  served  upon  parties  to  a  proceeding 
shall  be  endorsed  with  a  certificate  of 
service  signed  by  the  party  making 
service  or  by  his  or  her  attorney  or 
representative.  The  certificate  of  service 
shall  state  that  service  has  been  made, 
the  date  of  service,  and  the  maimer  of 
service,  whether  by  mail  or  personal 
delivery. 

§8.64   Time. 

(a)  Computation.  In  computing  any 
period  of  time  under  this  subpart  or 
orders  issued  under  this  subpart,  the 
time  begins  with  the  day  following  the 
act  event  or  default,  and  includes  the 
last  day  of  the  period,  unless  it  is  a 
Saturday,  Sunday,  or  legal  holiday 
observed  in  the  District  of  Columbia,  in 
which  event  it  includes  the  next 
following  business  day.  When  the 
period  of  time  prescribed  or  allowed  is 
less  than  7  days,  intermediate 
Saturdays,  Sundays,  and  legal  holidays 
shall  be  excluded  from  the  computation. 

(b)  Extension  of  time  or 
pos^nement.  Requests  for  extension  of 
time  shall  be  served  on  all  pafties  and 
set  forth  the  reasons  for  the  request 
Requests  may  be  granted  upon  a 
showing  of  good  cause  by  the  applicant. 
From  the  designation  of  an 
administrative  law  judge  until  the 
issuance  of  his  or  her  decision,  such 
requests  should  be  addressed  to  him  or 
her.  Answers  to  such  requests  are 
permitted  if  made  promptly. 

(c)  Reduction  of  time  to  file 
documents.  For  good  cause,  the 
administrative  law  judge  with  respect  to 
pending  matters  may  reduce  any  time 
limit  prescribed  under  this  subpart, 
except  as  provided  by  law  or  other 
provisions  in  this  part 

S  8.65    Procasdtotgs  prior  to  hearing. 

(a)  Notice  of  hearing  or  opportunity 
forbearing.  Proceedings  are  commenced 
by  mailing  a  notice  of  hearing  or 
opportunity  for  hearing  to  an  affected 
applicant  or  recipient  under  this  part. 

(b)  Answer  to  notice.  The  respondent, 
applicant  or  recipient  may  file  an 
answer  to  the  notice  within  20  days  after 
service.  Answers  shall  admit  or  deny 
specifically  and  in  detail  each  allegation 
of  the  notice,  unless  the  responding 
party  is  without  knowledge,  in  which 
case  the  answer  should  so  state,  and  the 


statement  will  be  deemed  a  denial. 
Allegations  of  fact  in  the  notice  that  are 
not  denied  or  controverted  by  answer 
shall  be  deemed  admitted.  Matters 
alleged  as  affirmative  defenses  shall  be 
separately  stated  and  numbered.  Failure 
of  the  respondent  to  file  an  answer 
%vithin  the  20-day  period  following 
service  of  the  notice  may  be  deemed  an 
admission  of  all  matters  of  fact  recited 
in  the  notice> 

(c)  Amendment  of  notice  or  answer. 
The  General  Counsel  may  amend  the 
notice  of  hearing  or  opportunity  for 
hearing  once  before  an  answer  is 
served.  Each  respondent  may  amend  his 
or  her  answer  once  not  later  than  10 
days  before  the  date  fixed  for  hearing 
but  in  no  event  later  than  20  days  from 
the  date  of  service  of  his  or  her  original 
answer.  Otherwise  a  notice  or  answer 
may  be  amended  only  by  leave  of  the 
administrative  law  judge.  A  respondent 
shall  file  an  answer  to  an  amended 
notice  within  the  time  remaining  for 
filing  the  answer  to  the  original  notice  or 
within  10  days  after  service  of  the 
amended  notice,  whichever  period  is 
longer,  unless  the  administrative  law 
judge  otherwise  orders. 

(d)  Request  for  hearing.  Within  20 
days  after  service  of  a  notice  of 
opportunity  for  hearing  that  does  not  fix 
a  date  for  hearing,  the  respondent,  either 
in  the  answer  or  in  a  separate  document 
may  request  a  hearing.  Failure  of  the 
respondent  to  request  a  hearing  shall  be 
deemed  a  waiver  of  all  right  to  a  hearing 
and  to  constitute  consent  to  the  making 
of  a  decision  on  the  basis  of  such 
information  as  is  available. 

(e)  Consolidation.  The  administrative 
law  judge  may  provide  for  proceedings 
in  the  Department  to  be  joined  or 
consolidated  for  hearing  with 
proceedings  in  other  Federal 
departments  or  agencies,  by  agreement 
with  such  other  departments  or 
agencies.  All  parties  to  any  proceeding 
consolidated  subsequently  to  service  of 
the  notice  of  hearing  or  opportunity  for 
hearing  shall  be  promptly  served  with 
notice  of  such  consolidation. 

(f)  Motions.  Motions  and  petitions 
shall  state  the  relief  sought,  the 
authority  relied  upon,  and  the  facts 
alleged,  ff  made  before  or  after  the 
hearing,  these  matters  shall  be  in 
writing.  If  made  at  the  hearing,  they  may 
be  stated  orally;  but  the  administrative 
law  judge  may  require  that  they  be 
reduced  to  writing  and  filed  and  served 
on  all  parties  in  the  same  manner  as  a 
formal  motion.  Motions,  answers,  and 
replies  shall  be  addressed  to  the 
administrative  law  judge.  A  repetitious 
motion  will  not  be  entertained. 
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(g)  Responses  to  motions  and 
petitions.  Within  8  days  after  a  written 
motion  or  petition  is  served,  or  such 
other  period  as  the  administrative  law 
judge  may  fix,  any  party  may  file  a 
response.  An  immediate  oral  response 
may  be  made  to  an  oral  motion. 

(h)  Disposition  of  motions  and 
petitions.  The  administrative  law  fudge 
may  not  sustain  or  grant  a  written 
motion  or  petition  before  expiration  of 
the  time  for  filing  responses,  bat  may 
overrule  or  deny  such  motion  or  petition 
without  awaiting  responses:  Provided, 
however,  that  prehearing  conferences, 
hearings,  and  decisions  need  not  be 
delayed  pending  disposition  of  motions 
or  petitions.  Oral  motions  and  petitions 
may  be  ruled  on  immediately.  Motions 
and  petitions  submitted  to  the 
administrative  law  judge,  and  not 
disposed  of  in  separate  rulings  or  in  I 
their  respective  decisions,  will  be 
deemed  denied.  Oral  argument  shall  not 
be  held  on  written  motions  or  petitions 
unless  the  administrative  law  judge  in 
his  or  her  discretion  expressly  so  orders. 

§8.66    Rcsponsibinies  and  duties  Of 


(a)  Responsibility  to  preside.  An 
administrative  law  judge  shall  preside 
over  aU  proceedings  held  under  this 
subpart. 

(b)  Designation  of  administrative  law 
judge.  The  designation  of  an 
administrative  law  judge  shall  be  in 
writing,  shall  specify  whether  the 
administrative  law  judge  is  to  make  an 
initial  decision  or  to  certify  the  entire 
record,  including  his  or  her 
recommended  findings  and  proposed 
decision,  to  the  Secretary,  and  may  Bx 
the  time  and  place  of  hearing.  A  copy  of 
such  designation  shall  be  served  on  all 
parties.  After  service  of  the  designation 
of  an  administrative  law  judge,  and  until 
the  administrative  law  fudge  makes  the 
decision,  motions  and  petitions  shall  be 
submitted  to  him  or  her.  fai  die  case  of 
the  death,  illness,  disqualification,  or 
unavailabilify  of  die  designated 
administrative  law  fudge,  another 
administrative  law  judge  may  be      I 
designated  to  take  his  or  her  place. 

(c)  Authority  of  administrative  law 
judge.  The  administrative  law  judge 
shall  have  the  dufy  to  conduct  a  fair 
hearing,  to  take  all  necessary  action  to 
avoid  delay,  and  to  maintain  order.  He 
or  she  shall  have  aU  powers  necessary 
to  these  ends,  including  (but  not  bmited 
to)  the  power  to: 

(1)  Arrange  and  issue  notice  of  the 
date,  time  and  place  of  hearings  or,  upon 
due  notice  to  the  parties,  change  the, 
date,  time  and  place  of  bearings 
previously  set. 


(2)  Hold  conferences  to  settle, 
simplify,  or  fix  the  issues  in  a 
proceeding,  or  to  consider  other  matters 
that  may  aid  in  the  expeditious 
disposition  of  the  proceeding. 

(3)  Require  parties  and  amid  curiae  to 
state  their  position  with  respect  to  the 
various  issues  in  the  proceeding. 

(4)  Administer  oaths  and  afGrmations. 

(5)  Rule  on  motions  and  other 
procedural  items  on  matters  pending 
before  him  or  her. 

(6)  Regulate  the  course  of  the  hearing 
and  the  conduct  of  counsel  therein. 

(7)  Examine  witnesses  and  direct 
witnesses  to  testify. 

(8)  Receive,  rule  on,  exclude,  or  limit 
evidence. 

(9]  Fix  the  time  for  Hling  motions. 
petitions,  briefs,  or  other  items  in 
matters  pending  before  him  or  her. 

(10)  Issue  initial  or  recommended 
decisions. 

(11)  Take  any  action  authorized  by  the 
rules  in  this  subpart  or  in  conformance 
with  the  provisions  of  5  U.S.C.  551-558 
(the  Administrative  Procedure  Act). 

98.67    Hearing  procedures. 

(a)  Statements  of  positions  and  trial 
briefs.  The  administrative  law  judge 
may  require  parties  and  amid  curiae  to 
file  written  statements  of  position  before 
a  hearing,  to  submit  trial  briefs,  and  to 
participate  in  conferences  to  settle, 
simplify,  or  fix  the  issues  in  a 
proceeding. 

(b)  Evidentiary  purpose.  (1)  The 
administrative  law  judge  is  directed  to 
receiving  factual  evidmce  and  expert 
opinion  testimony  related  to  the  issues 
in  the  proceeding.  Argument  wrill  not  be 
received  in  evidence;  rather  it  should  be 
presented  in  statements,  memoranda,  or 
briefe.as  determined  by  the 
administrative  law  judge.  Brief  opening 
statements,  which  ^taU  be  hmited  to 
statement  of  the  parfy's  position  and 
what  he  or  she  intends  to  prove,  may  be 
made  at  hearings. 

(2)  Hearings  ror  the  receipt  of 
evidence  will  be  held  onfy  in  cases 
where  issues  of  fact  must  be  resolved  in 
order  to  determine  whether  the 
respondent  has  failed  to  comply  with 
one  or  more  applicable  requirements  of 
this  part.  Where  the  respondent's 
answer  to  the  notice  of  hearing  or 
opportunity  for  hearing,  his  or  her 
failure  timefy  to  answer,  or  from  his  or 
her  admissions  or  stipulations  in  the 
record,  indicate  that  there  are  no 
matters  of  material  fact  in  dispute,  the 
administrative  law  judge  may  enter  an 
order  so  finding,  vacating  any  hearing 
date  and  fixing  the  time  for  filmg  briefs 
under  $  8.68(8).  Thereafter  the 
proceedings  shall  go  to  conclusion  in 
accordance  with  i  8.60  of  this  part.  The 


administrative  law  fudge  may  allow  an 
appeal  in  accordance  with  paragraph  (p) 
of  this  section. 

(c)  Testimony.  Testimony  shall  be 
given  orally  under  oath  or  affirmation  by 
witnesses  at  the  hearing.  The 
administrative  law  judge,  in  his  or  her 
discretion,  may  require  or  permit  that 
the  direct  testimony  of  any  witness  be 
prepared  in  writing  and  served  on  all 
parties  in  advance  of  die  hearing.  Such 
testimony  may  be  adopted  by  die 
witness  at  the  hearing  and  filed  as  part 
of  the  record.  Unless  authorized  by  the 
administrative  law  fudge,  witnesses  will 
not  be  permitted  to  read  prepared 
testimony  into  the  record.  Except  as 
provided  in  paragraphs  (e)  and  (f)  of  this 
section,  witnesses  shall  be  available  at 
the  hearing  for  cross-examination. 

(d)  Exhibits.  Proposed  exhibits  shaU 
be  exchanged  at  die  pre-hearing 
conference,  or  otherwise  before  the 
hearing  if  the  administrative  law  judge 
so  requires.  Proposed  exhibits  not    >. 
exchanged  may  be  denied  admission  as 
evidence.  The  authenticity  of  all 
proposed  exhibits  exchanged  before 
hearing  will  be  deemed  admitted  unless 
writtm  objection  is  filed  before  the 
hearing,  or  unless  good  cause  is  shown 
at  the  hearing  for  failure  to  file  such 
written  objection. 

(e)  Affidavits.  An  affidavit  is  not 
inachnissible  as  such.  Unless  die 
administrative  law  fudge  fixes  other 
time  periods,  affidavits  shall  be  filed 
and  served  on  the  parties  not  later  than 
15  days  before  the  hearing.  Not  less  than 
seven  days  before  the  hearing,  a  party 
may  file  and  serve  written  objection  to 
any  affidavit  on  the  ground  that  it  is 
necessary  to  test  the  truth  of  assertions 
therdn  at  hearing.  In  this  event  the 
assertions  objected  to  will  not  be 
received  in  evidence  unless  the  affiant  is 
made  available  for  cross-examination, 
or  the  administrative  law  judge 
deterrames  that  cross-examination  is  not 
necessary  for  the  fall  and  true  disdosure 
of  facts  referred  to  in  sudi  assertions. 
Notwithstanding  any  obfection, 
however,  affidavits  may  be  considered 
in  the  case  of  any  respondent  who 
waives  a  hearing. 

(f)  Depositions.  Upon  such  terms  as 
the  administrative  law  fudge  determines 
to  be  just,  and  for  the  convenience  of  the 
parties  or  of  the  Department,  the 
administrative  law  judge  may  authorize 
or  direct  die  testiraooy  of  any  witness  to 
be  taken  l^  deposition. 

(g)  Admissions  as  to  facts  and 
documents.  Not  later  than  15  days 
before  the  sdteduled  date  of  the  hearing 
except  for  good  cause  shown,  or  such 
earher  date  as  the  administrative  law 
judge  may  order,  any  parfy  may  serve 


upon  an  opposing  party  a  written 
request  for  the  admission  of  the 
genuineness  and  audientidfy  of  any 
relevant  documents  described  in  and 
exhibited  widi  die  request,  or  for  the 
admission  of  die  trath  of  any  relevant 
matters  of  feet  stated  in  the  request. 
Each  of  the  matters  of  which  an 
admission  is  requested  shall  be  deemed 
admitted  unless  within  a  period 
designated  in  the  request  (not  less  than 
ten  days  after  service  thereof,  or  within 
such  fiffther  time  as  the  achniaistrative 
law  judge  may  allow  npon  motion  and 
notice)  the  party  to  whom  the  request  is 
directed  serves  upcm  the  requesting 
parfy  a  sworn  statement  either  denying 
specifically  the  matters  of  which  an 
admission  is  requested  or  setting  forth  in 
detail  the  reasons  why  he  cannot 
truthfully  either  admit  or  deny  such 
matters.  Q^es  of  reqaests  for 
admission  and  answ^s  thereto  shall  be 
seived  on  all  parties.  Any  admission 
made  by  a  parfy  to  such  request  is  only 
for  the  purposes  of  the  jaendiqg 
proceeding,  or  any  prooeeding  or  action 
instituted  for  the  enforcement  <of  any 
order  entered  ia  the  proceeding,  and 
shall  not  constitute  an  admission  by  him 
or  her  far  any  other  purposes  or  be  used 
against  him  or  her  in  any  other 
proceeding  or  action. 

(h)  Evidence,  farrievant.  immaterial, 
unreliable,  and  unduly  repetitious 
evidence  will  be  exduded. 

(i)  Cross-examination.  A  witness  may 
be  cross-examined  on  any  matter 
material  to  the  proceeding. 

( j)  Unsptmsored  wrMen  mateiiid. 
Letters  expressing  views  or  nrgmg 
action  and  other  unspensored  written 
material  regardiag  matters  in  issue  in  a 
hearing  will  he  pfaced  in  the 
correqiondeaoe  sectiaa  of  the  dodoei  of 
the  prooeedii^.  Ihese  data  are  not 
deemed  part  of  tiae  evidence  or  record  in 
the  hearing. 

(k)  Obf'ectians.  Ot^ctions  to  evidence 
shall  be  timefy  and  briefly  state  the 
ground  relied  upon. 

{1)  Exceptions  to  rulings  of 
administrative  law  judge  unnecessary. 
Exceptions  to  ruUi^  of  the 
administEative  law  fudge  are 
unnecessary.  It  is  sufficient  that  a  party, 
at  die  time  die  ruling  of  the 
administratrve  law  judge  is  sought 
makes  known  die  action  which  he  or  she 
desires  the  administrative  law  judge  to 
take,  or  his  or  her  atqection  to  an  action 
taken,  and  his  or  her  grounds  dierefOT. 

(m)  Official  BotiGe.  Where  offictel 
notice  is  taken  or  is  to  be  t^sen  of  a 
material  fact  not  appearing  in  the 
evidence  of  reoord,  «y  parfy,  on  timely 
reque^  shaU  he  affinded  an  oppurlunify 
to  show  the  contrary. 


(a)  Public  document  items.  Whenever 
there  is  offered  (in  whole  or  in  part)  a 
pubhc  document,  sudi  as  an  offidal 
report,  decision,  opinion,  or  pubHshed 
sdentific  or  economic  statistical  data 
issued  by  any  of  die  executive 
departments  (or  their  subdivisions), 
legislative  agendes  or  committees,  or 
administrative  agendes  of  the  Federal 
Government  (including  Government- 
owned  corporations),  or  a  similar 
document  issued  by  a  State  or  its 
agendes,  and  such  document  (or  part 
thereof  has  been  shown  by  dw  offeror 
to  be  reasonably  available  to  the  public, 
such  document  need  not  be  produced  or 
marked  liar  identification,  but  may  be 
ofiiered  for  offidal  notice,  as  a  public 
document  item  by  spedfying  the 
document  or  relevant  part  theretrf. 

(0)  Offer  ofpnjof.  An  offer  of  proof 
made  in  conaection  with  an  obfection 
taken  to  any  xnling  of  the  administrative 
law  judge  rejecting  or  exduding 
proffered  oral  testimony  shall  consist  of 
a  ^atement  of  the  substance  of  the 
evidence  which  counsel  contends  would 
be  adduced  by  auch  testimony;  and,  if 
the  excluded  evidence  consists  of 
evidence  in  documentary  or  written 
form  or  of  reference  to  documents  or 
records,  a  copy  sudi  evidence  shall  be 
marled  for  identification  and  shall 
accompany  the  record  as  the  offer  of 
proof. 

(p)  Appeals  from  ruling  of 
administrative  law  judge.  Rulings  of  the 
administrative  law  judge  may  not  be 
appealed  to  the  Secretary  before 
consideration  of  the  entire  proceeding, 
except  with  the  consent  of  the 
adminiBtrative  law  judge  and  v^ere  he 
or  she  certifies  on  the  record  or  in 
writing  that  the  allowance  of  an 
interlocutory  appeal  is  clecurly  necessary 
to  prevent  exceptional  delay,  expenses, 
or  prejudice  to  any  parfy,  or  substantial 
detriment  to  the  public  interest.  If  an 
appeal  is  allowed,  any  party  may  file  a 
brief  with  die  Secretary  within  such 
period  as  the  administrative  law  judge 
directs.  No  oral  argument  will  be  heard 
unless  the  Secretary  directs  otherwise. 
At  any  time  before  submission  of  the 
proceeding  for  decision,  the  Secretary 
may  direct  the  administrative  law  judge 
to  certify  any  question  or  die  entire 
record  to  him  or  her  for  dedsion.  Where 
the  entire  record  is  certified,  the 
administrative  law  judge  shall 
recommend  a  dedsion. 

§8.68    Theraoord. 

W  Offidal  tranecapL  Hie 
Depiolment  will  designate  the  offidal 
neporter  for  all  hearings.  The  offidal 
ti-anscripts  of  testimony  taken,  together 
with  any  exhibits,  briefe.  or  memoranda 
of  law  filed  dierewith  shall  be  filed  with 


the  Departaent.  Transcripts  of 
testimony  in  hearings  may  be  obtained 
fi^m  the  official  reporter  by  the  parties 
and  the  public  at  rates  not  to  exceed  the 
maximum  rates  fixed  by  the  contract 
between  die  Department  and  die 
reporter.  Upon  notice  to  all  parties,  the 
administrative  law  judge  may  authorize 
corrections  to  the  transcript  which 
involve  matters  of  substance. 

(b)  Record  for  decision.  The  transcript 
of  testimtmy,  exhibits,  and  all  papers 
and  requests  filed  in  the  proceedings, 
except  the  correspondence  section  of 
the  docket,  including  rulings  and  any 
recommended  or  initial  dedsion  shall 
constitute  the  exdusive  record  for 
decision. 


98.69   INis*saitiiy  pi  mLmiim  ss,  dsoWons. 

(a)  Posthearing  briefs:  Proposed 
findings  and  conclusions.  (1)  The 
administrative  law  judge  riiall  fix  the 
time  for  filing  posthearing  briefs,  whidi 
may  contain  proposed  findings  of  fact 
and  conclusions  of  law  and,  if  permitted, 
reply  briefs. 

(2)  Briefs  should  include  a  summary  of 
the  evidence  relied  upon,  together  with 
references  to  exhibit  numbers  and  pages 
of  the  transcript,  with  citations  of  the 
authorities  relied  upon. 

(b)  Decisions  following  hearing.  When 
the  time  for  submission  of  posthearing 
briefs  has  expired,  the  administrative 
law  judge  shall  certify  the  entire  record, 
including  recommended  findings  and 
proposed  decision,  to  the  Secretary  or.  if 
so  authorized,  shall  make  an  initiid 
decision.  A  copy  of  the  recommended 
findings  and  proposed  decision,  or  of  the 
initial  decision,  shall  be  served  upon  all 
parties,  and  amici,  if  any. 

(c)  Exceptions  to  initial  or 
recommended  decisions.  Within  30  days 
after  the  mailing  of  an  initial  or 
recommended  decision,  any  party  may 
file  exceptions  to  the  decision,  stating 
reasons  therefor.  «vith  the  Secretary. 
Any  other  parfy  may  file  a  response 
thereto  ivithin  45  days  after  the  mailing 
of  the  decision.  Upon  the  filing  of  such 
exceptions,  the  Secretary  shall  review 
the  decision  and  issue  a  decision 
thereon. 

(d)  Final  decisions.  (1)  The  Secretary 
shall  make  the  final  decision  in  all 
proceedings  under  this  part  after 
expiration  of  all  applicable  time  limits 
provided  in  paragraph  (a)  or  (c)  of  tfaia 
section. 

(2)  Where  the  hearing  is  conducted  by 
an  administrative  law  judge  who  makes 
an  initial  dedsion,  if  no  exceptions 
thereto  are  filed  within  the  30-day 
period  specifioed  in  paragraph  (c)  of  diis 
section,  such  initial  decision  shall 
become  the  final  decision  of  the 
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Secretary  upon  his  or  her  approval 
thereof  and  shall  constitute  "final 
agency  action"  within  the  meaning  of  5 
U.S.C.  704  (formerly  section  10(c)  of  the 
Administrative  Procedure  Act),  suhject 
to  the  provisions  of  paragraph  (d)(3)  of 
this  section. 

(3)  The  final  decision  of  the  Secretary 
is  an  "order"  within  the  meaning  of  5 
U.S.C.  551(6)  (formerly  secOon  2(d)  of 
the  Administrative  Procedure  Act). 

(4)  All  final  decisions  shall  be 
promptly  served  on  all  parties,  and 
amid,  if  any. 

(e)  Oral  argument  (1)  If  any  party 
desires  to  argue  a  case  orally  on 
exceptions  or  replies  to  exceptions  to  an 
initial  or  recommended  decision,  or 
upon  review  on  initiative  of  the 
Secretary,  he  or  she  shall  make  such 
request  in  writing.  The  Secretary  may 
grant  or  deny  such  requests  in  his  or  her 
discretion.  If  granted,  notice  of  oral 
argument  will  be  served  on  all  parties. 
The  Notice  will  set  forth  the  order  of 
presentation,  the  amount  of  time 
allotted,  and  the  time  and  place  for 
argimient.  The  names  of  persons  who 
will  argue  should  be  filed  with  the  Civil 
Rights  docket  clerk  not  later  than  seven 
days  before  the  date  set  for  oral 
argument 

(2)  The  piupose  of  oral  argument  is  to 
emphasize  and  clarify  the  written 
argument  in  the  briefs.  Reading  at  length 
from  the  brief  or  other  texts  is  not 
favored.  Participants  should  confine 
their  arguments  to  points  of  controlling 
importance  and  to  points  upon  which 
exceptions  have  been  filed. 
ConsoUdation  of  appearances  at  oral 
argument  by  parties  taking  the  same 
side  will  permit  the  parties'  interests  to 
be  presented  more  effectively  in  the 
time  allotted. 

(3)  Pamphlets,  charts,  and  other 
written  material  may  be  presented  at 
oral  argument  only  if  such  material  is 
limited  to  facts  already  in  the  record 
and  is  served  on  all  parties  and  filed 
with  the  Civil  Rights  docket  clerk  at 
least  seven  days  before  the  argument. 

(f)  Service  on  amid  curiae.  All  briefs, 
exceptions,  memoranda,  requests,  and 
decisions  referred  to  in  §  8.60  shall  be 
served  upon  amici  curiae  at  the  same 
time  and  in  the  same  manner  required 
for  service  on  parties.  Any  written 
statements  of  position  and  trial  briefs 
required  of  parties  imder  S  8.67(a)  shall 
be  served  on  amici. 

SS.70    JudteW  Standards  Of  praetlcej 

(a)  Conduct.  Parties  and  their      I 
representatives  are  expected  to  conduct 
themselves  with  honor  and  dignity  and 
observe  judicial  standards  of  practice 
and  ethics  in  all  proceedings.  They 
should  not  indulge  in  offensive 


personalities,  unseemly  wrangling,  or 
intemperate  acctisations  or 
characterizations.  A  representative  of 
any  party  whether  or  not  a  lawyer  shall 
observe  the  traditional  responsibilities 
of  lawyers  as  officers  of  the  court  and 
use  his  or  her  best  effort  to  restrain  his 
or  her  chent  from  improprieties  in 
connection  with  a  proceeding. 

(b)  Improper  conduct  With  respect  to 
any  proceeding  it  is  improper  for  any 
interested  person  to  attempt  to  sway  the 
judgment  of  the  administrative  law 
judge  or  Secretary  by  undertaking  to 
bring  pressure  or  influence  to  bear  upon 
any  officer  having  a  responsibility  for  a 
decision  in  the  proceeding,  or  his  or  her 
staff.  It  is  improper  that  such  interested 
persons  or  any  members  of  the 
Department's  staff  or  the  administrative 
law  judge  give  statements  to 
communications  media,  by  paid 
advertisement  or  otherwise,  designed  to 
influence  the  judgment  of  any  officer 
having  responsibility  for  a  decision  in 
the  proceeding,  or  his  or  her  staff.  It  is 
improper  for  any  person  to  solicit 
communications  to  any  such  officer,  or 
his/her  staff,  other  than  proper 
communications  by  parties  or  amici 
ciuiae. 

(c)  Ex  parte  communications.  Only 
persons  employed  by  or  assigned  to 
work  with  Uie  administrative  law  judge 
or  Secretary  who  perform  no 
investigative  or  prosecuting  function  in 
connection  with  a  proceeding  shall 
communicate  ex  parte  with  the 
administrative  law  judge,  the  Secretary, 
or  any  employee  or  person  involved  in 
the  decision  process  in  such  proceedings 
with  respect  to  the  merits  of  that  or  a 
factually  related  proceeding  The 
administrative  law  judge,  the  Secretary 
or  any  employee  or  person  involved  in 
the  decisional  process  of  a  proceeding 
shall  communicate  ex  parte  with  respect 
to  the  merits  of  that  or  a  factually 
related  proceeding  only  with  persons 
who  are  employed  by  or  assigned  to 
work  with  them  and  who  perform  no 
investigative  or  prosecuting  function  in 
connection  with  the  proceeding. 

(d)  Expeditious  treatment  Requests 
for  expeditious  treatment  of  matters 
pending  before  the  administrative  law 
judge  are  deemed  communications  on 
the  merits,  and  are  improper  except 
when  forwarded  from  parties  to  a 
proceeding  and  served  upon  all  other 
parties  thereto.  Such  communications 
should  be  in  the  form  of  a  motion. 

(e)  Matter  not  prohibited.  A  request 
for  information  which  merely  inquires 
about  the  status  of  a  proceeding  without 
discussing  issues  or  expressing  points  of 
view  is  not  deemed  an  ex  parte 
communication.  Such  requests  should  be 
directed  to  the  Civil  Rights  docket  clerk. 


Commimications  with  respect  to  minor 
procedural  matters  or  inquiries  or 
emergency  requests  for  extensions  of 
time  are  not  deemed  ex  parte 
communications  prohibited  by 
paragraph  (c)  of  this  section.  Where 
feasible,  however,  such  communications 
should  be  by  letter  with  copies  to  all 
parties.  Ex  parte  communications 
between  a  respondent  and  the 
administrative  law  judge  or  the 
Secretary  with  respect  to  securing  such 
respondent's  voluntary  compUance 
under  §  8.56  of  this  part  are  not 
prohibited. 

(f)  Filing  of  ex  parte  communications. 
A  prohibited  communication  in  writing 
received  by  the  Secretary,  or  by  the 
administrative  law  judge  shall  be  made 
public  by  placing  it  in  the 
correspondence  file  of  the  docket  in  the 
case  and  will  not  be  considered  as  part 
of  the  record  for  decision.  U  the 
prohibited  communication  is  received 
orally,  a  memorandum  setting  forth  its 
substance  shall  be  made  and  filed  in  the 
correspondence  section  of  the  docket  in 
the  case.  A  person  referred  to  in  such 
memorandum  may  file  a  comment  for 
inclusion  in  the  docket  if  he  or  she 
considers  the  memorandum  to  be 
incorrect 

{  8.71    Post-termination  proceedings. 

(a)  An  appUcant  or  recipient 
adversely  affected  by  the  order 
terminating,  discontinuing,  or  refusing 
Federal  financial  assistance  in 
consequence  of  proceedings  under  this 
part  may  request  the  Secretary  for  an 
order  authorizing  payment  or  permitting 
resumption,  of  Federal  financial 
assistance.  Such  requests  shall  be  in 
writing  and  shall  affirmatively  show 
that  since  entry  of  the  order,  it  has 
brought  its  program  or  activity  into 
compUance  wiOi  the  requirements  of  this 
part,  and  shall  set  forth  specifically,  and 
in  detail,  ^e  steps  which  it  has  taken  to 
achieve  such  compUance.  If  the 
Secretary  denies  such  request  the 
appUcant  or  recipient  shaU  be  given  an 
expeditious  hearing  if  it  so  requests  in 
writing  and  specifies  why  it  believes  the 
Secretary  to  have  been  in  error.  The 
request  for  such  a  hearing  shaU  be 
addressed  to  the  Secretary  and  shaU  be 
made  within  30  days  after  the  appUcant 
or  recipient  is  informed  that  the 
Secretary  has  refused  to  authorize 
payment  or  permit  resumption  of 
Federal  financial  assistance. 

(b)  In  the  event  that  a  hearing  shall  be 
requested  under  paragraph  (a)  of  this 
section,  the  hearing  procedures 
established  by  this  subpart  shaU  be 
appUcable  to  the  proceedings,  except  as 
otherwise  provided  in  this  section. 


Appendix  A.— Federal  Fmandal 
Assistance  From  the  Department  of 
Housing  and  Urban  Development  to 
Which  This  Part  Applies 

(The  number  in  parenthesis  following  each 
program  description  is  the  program  number 
found  in  the  Catalogue  of  Federal  Financial 
Assistance.) 

Community  Planning  and  Development 
Programs 

Community  development  block  grant 
entitlement  program.  Title  I  of  the  Housing 
and  Community  Development  Act  of  1974,  as 
amended;  42  U.S.C.  5301.  (14.218) 

Community  development  block  grants/ 
small  cities  program.  Title  I  of  the  Housing 
and  Community  Development  Act  of  1974, 42 
U.S.C.  5301.  (14.219) 

Conununity  development  block  grants/ 
state  program.  Title  I  of  the  Housing  and 
Community  Development  Act  of  1974,  as 
amended  42  U.S.C.  5301.  (14.228) 

Community  development  blodc  grants/ 
Secretary"  discretionary  fund.  Section  107  of 
the  Housing  and  Community  Development 
Act  of  1974,  as  amended,  42  U.S.C.  5307. 
(14.225: 14.227) 

Section  106  loan  guarantees.  Section  108  of 
the  Housing  and  Community  Development 
Act  of  1974,  as  amended.  42  U.S.C.  5308. 

Rental  rehabilitation  grants.  Section  17, 
United  States  Housing  Act  of  1937,  as 
amended,  42  U.S.C.  1437(o).  (14.230) 

RehabiliUtion  loan  program.  Section  312, 
Housing  Act  of  1964,  42  U.S.C.  1452b.  (14.220) 

Urban  Homesteading.  Section  810  of  the 
Housing  and  Community  Development  Act  of 
1974, 12  U.S.C.  1706e.  (14.222) 

Supportive  Housing  Demonstration.  Pub.  L 
100-77, 101  Stat.  482. 

Emergency  Shelter  Grants.  Pub.  L 100-77, 
101  Stat.  482. 

Supplemental  Assistance  Grants.  Pub.  L 
100-77, 101  SUt.  482. 

Urban  Development  Action  Grants.  Section 
119  of  the  Housing  and  Community 
Development  Act  of  1977,  42  U.S.C.  5318. 
(14.221) 

Grants  for  new  community  development 
programs,  (excluding  assistance  in  the  form 
of  guarantees).  Title  VII,  Housing  and  Urban 
Development  Act  of  1970, 42  U.S.C.  4511. 
Housing  Programs 

Lower-income  housing  assistance 
payments  program.  [Section  8.)  Section  8, 
United  States  Housing  Act  of  1937,  as 
amended,  42  U.S.C.  1437f.  (14.156) 

Housing  Voucher  program.  Section  8(o), 
United  States  Housing  Act  of  1937,  as 
amended,  42  U.S.C.  1437f(o).  (14.156) 

Housing  development  grants.  Section  17, 
United  States  Housing  Act  of  1937,  as 
amended,  42  U.S.C  1437(o).  (14.174) 

Lower-income  public  housing  (including 
operating  subsidies,  modernization  and 
Indian  housing).  United  States  Housing  Act  of 
1937,  42  U.S.C.  1437.  (14.850) 

Public  housing — Comprehensive 
Improvement  Assistance  Program  (Public 
Housing  Modernization).  United  States 
Housing  Act  of  1937,  as  amended,  42  U.S.C. 
1437L  (14.852) 

Operating  assistance  for  troubled 
multifamily  housing  project  (Troubled 


Projects  Program  (Flexible  Subsidy)).  Housing 
and  Community  Development  Amendment  of 
1978, 12  U.S.C.  17151-1.  (14.164) 

Technical  assistance  to  contractors  or 
subconl^ctors.  Section  911(b),  Housing  and 
Urban  Development  Act  of  1970, 15  U.S.C. 
694(a).  Note. 

Nonprofit  sponsor  assistance  program. 
Section  106(b)  of  the  Housing  and  Urban 
Development  Act  of  1968. 

Homeownership  for  lower  income  families, 
with  assistance.  Section  235(i),  National 
Housing  Act,  12  U.S.C.  1715z. 

Homes  released  from  rehabilitation  project 
mortgage,  with  assistance,  section  235(j) 
National  Housing  Act,  12  U.S.C.  1715z. 

Rental  and  cooperative  housing  for  lower 
income  families.  Section  236,  National 
Housing  Act  12  U.S.C.  1715z-l. 

Direct  loans  for  housing  for  the  elderly  or 
handicapped.  Section  202,  Housing  Act  of 
1959, 12  U.S.C.  1701g.  (14.157) 

Assistance  for  Housing  in  Alaska,  section 
1004  Demonstration  Cities  and  Metropolitan 
Development  Act  of  1966,  42  U.S.C.  3371. 

Technical  assistance  and  interest  subsidies 
to  State  housiiig  finance  and  development 
agencies  (Section  802).  Section  802,  Housing 
and  Community  Development  Act  of  1974, 42 
U.S.C.  1440. 

Emergency  mortgage  relief  loan  program. 
Section  106  of  the  Emergency  Homeowner's 
ReliefAct  12  U.S.C.  705. 

Rent  supplements.  Section  101,  Housing 
and  Urban  Development  Act  of  1965, 12 
U.S.C.  17018.  (14.149) 

Counseling  for  homebuyers,  homeowners 
and  tenants.  Section  106,  Housing  and  Urban 
Development  Act  of  1968.  as  amended  by 
section  903(a),  Housing  and  Urban 
Development  Act  of  197a  12  U.S.C.  1701x. 
(14.169) 

Lower-income  housing — homeownership 
opportunities  for  lower-income  families 
(tumlcey  III— mutual  help  for  Indian  areas). 
United  States  Housing  Act  of  1937, 42  U.S.C 
1437. 

Community  services  for  tenants.  Section  3, 
U.S.  Housing  Act  of  1937, 42  U.S.C.  1437a. 

Congregate  Housing  Services  Program, 
Title  rv.  Housing  and  Community 
Development  Act  of  1978, 42  U.S.C.  8001- 
8009.  (14.170) 

Surplus  land  for  low  and  moderate  income 
housing.  Section  414  of  the  Housing  and 
Urban  Development  Act  of  1969, 40  U.S.C 
484b. 

GNMA 

Management  and  Liquidating.  Sections  305 
and  313,  National  Housing  Act  12  U.S.C. 
1720. 1723e. 

Policy  Development  and  Research 

Research  and  technology,  (excluding 
contracts  for  procurement).  Title  V,  Housing 
and  Urban  Development  Act  of  1970,  42 
U.S.C.  1701Z-1  [including  the  following 
current  programs;  Modular  Integrated  Utility 
System  (MIUS),  Tenant  Management 
Program,  Urban  Observatory,  and  Urban 
Reinvestment  Task  Force).  (14.506) 

Solar  heating  and  cooling  demonstration 
program.  Solar  Heating  and  Cooling  Act  of 
1974,  42  U.S.C.  5501.  (14.550) 


Fair  Housing  and  Equal  Opportunity 

Fair  housing  assistance  piogram.  Title  Vni 
of  the  Civil  RighU  Act  of  1968:  as  amended, 
42  U5.C.  3601.  (14.401) 

Community  Housing  Resource  Board 
Program.  42  U.S.C.  3601.  [14.403) 
Solar  Energy  and  Energy  Conservation  Bank 

Solar  Energy  and  Energy  Conservation 
Bank— financial  assistance.  Title  V,  Energy 
Security  Act  12  U.S.C.  3601-20. 

Appencfix  B— Statutory  Definitions  of 
Handicapped  Persons 

The  following  programs  operate  under  the 
statutory  definition  of  handicapped  person  in 
section  202(d)(4)  of  the  Housing  Act  of  1959. 
as  amended,  12  U.S.C.  1701q(d)(4):  Homes 
released  from  rehabihtation  project  mortgage 
(section  221(h),  National  Housing  Act); 
Condominium  units  released  from  a  section 
221(d)(3)  mortgage  (section  221(i).  NaHonal 
Housing  Act):  Housing  for  the  Elderly  or 
Handicapped  [section  202,  Housing  Act  of 
1959):  and  Rental  and  Cooperative  Housing 
for  Lower  Income  Persons  [section 
236[j)(2)(B)  and  section  236(i)[4),  National 
Housing  Act).  This  definition  reads  as 
follows: 

The  term  "elderly  or  handicapped  families" 
means  families  which  consist  of  two  or  more 
persons  and  the  head  of  which  [or  his  spouse) 
is  sixty-two  years  of  age  or  over  or  is 
handicapped,  and  such  term  also  means  a 
single  person  who  is  sixty-two  years  of  age  or 
over  or  is  handicapped.  A  person  shall  be 
considered  handicapped  if  such  person  is 
determined,  pursuant  to  regulations  issued  by 
the  Secretary,  to  have  an  impairment  which 
(A)  is  expected  to  be  of  long-continued  and 
indefinite  duration,  (B)  substantially  impedes 
his  ability  to  live  independently;  and  (C)  is  of 
such  a  nature  that  such  ability  could  be 
improved  by  more  suitable  housing 
conditions.  A  person  shall  also  be  considered 
handicapped  if  such  person  is  a 
developmentally  disabled  individual  as 
defined  in  Section  102(a)(5)  of  the 
Developmental  Disabilities  Services  and 
Facilities  Cotutruction  Amendments  of  1950. 

The  following  programs  operate  under  a 
definition  of  handicapped  person  found  in 
section  3(b)(3),  United  States  Housing  Act  of 
1937,  as  amended  Lower-Income  Public 
Housing:  and  section  ft  U.S.  Housing  Act  of 
1937,  Housing  Assistance  Payments  Program. 
This  definition  reads  as  follows: 

The  term  "families"  includes  families 
consisting  of  a  single  person  in  the  case  of 
(A)  a  person  who  is  at  least  sixty-two  years 
of  age  or  is  under  a  disability  as  defined  in 
section  223  of  the  Social  Security  Act  or  in 
section  102  of  the  Developmental  Disabilities 
Services  and  Facihties  Construction 
Amendment*  of  1970  or  is  handicapped 
*  *  *.  A  person  shall  be  considered 
handicapped  if  such  person  is  determined, 
pursuant  to  regulations  issued  by  the 
Secretary,  to  have  an  impairment  which  is 
expected  to  be  of  long-continued  and 
indefinite  duration,  substantially  impedes 
such  person's  ability  to  live  independently, 
and  is  of  such  a  nature  that  such  ability  could 
be  improved  by  more  suitable  housing 
conditions. 
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The  two  statutory  definitions  (i.e..  section 
202(d)(4)  of  the  Housing  Act  of  1959  and 
section  3(b)(3)  of  the  U.S.  Housing  Act)  are 
essentially  the  same  except  that  the  latter 
definition  includes  a  person  who  "is  under  a 
disability  as  defined  in  section  223  of  the 
Social  Security  Act"  and  the  former  does  not. 
The  criteria  for  determining  whether  a  person 
is  handicapped  are  the  same  in  both  statutes: 
An  impairment  which  (i)  is  expected  to  be  of 
long-continued  and  indefinite  duration:  (ii) 
substantially  impedes  his/her  ability  to  live 
independently;  and  (iii)  is  of  sudi  a  nature 
that  such  ability  could  be  improved  by  more 
suitable  housing  conditions. 

Dated:  May  24. 1988. 
Samual  R.  Piarca,  |r.. 
Secretary. 
[FR  Doc.  88-12141  Filed  6-1-88;  8:45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Secretary 
[Docket  No.  D-88-676;  FR-7701 

Delegation  of  Auttrarity  Under  Section 
504  of  ttie  Rehatillltation  Act  of  1973, 
as  Amended  and  24  CFR  Part  8 

AOtNCV:  Office  of  the  Secretary.  HUD. 
action:  Notice  of  delegation  of 
autliority. 

summary:  hud  today  published  in  the 
Federal  Register  a  final  rule  adopting 
procedures  and  policies  to  as8iu« 
nondiscrimination  based  on  handicap  in 
programs  and  activities  receiving 
Federal  financial  assistance  from  the 
Department  of  Housing  and  Urban 
Development  (24  CFR  Part  8).  The  rule, 
which  implements  section  504  of  the 
Rehabilitation  Act  of  1973.  as  amended 
(29  U.S.C.  794).  uses  the  terms 
"responsible  civil  rights  official"  and 
"reviewing  civil  rights  official."  The 
"responsible  civil  rights  official"  is  the 
person  within  HUD  delegated  the 
authority  to  oversee  civil  rights 
functions  relating  to  section  504.  The 
"reviewing  civil  rights  officid"  is  the 
person  within  HUD  assigned  to  accept 
appeals  from  certain  determinations  of 
the  responsible  civil  rights  official.  The 
Secretary  of  HUD  is  delegating  to  the 
Assistant  Secretary  for  Fair  Housing 
and  Equal  Opportunity,  the  authority  to 
act  as  the  "responsible  civil  rights 
official"  under  24  CFR  Part  8.  The 
Assistant  Secretary  for  Fair  Housing 
and  Equal  Opportunity  may  redelegate 
the  authority  to  act  as  "responsible  civil 
rights  official"  to  the  Regional  Directors 
of  Fair  Housing  and  Equal  Opportunity 
and  to  the  Director  of  die  Office  of 
Program  Compliance,  except  the 
authority  to  issue  a  preliminary  finding 
of  non-compliance  imder  24  CFR 
8.5e(g)(l).  lie  Secretary  is  delegating  to 
the  Under  Secretary  the  authority  to  act 
as  "reviewing  civil  rights  official." 
EFFECnVE  DATE  July  11. 1988. 
FOR  PURTHCR  INFORMATION  CONTACT: 

Robert  Ardinger.  Section  504  Program 
Manager,  Office  of  Fair  Housing  and 
Equal  Opportimity.  Room  5230. 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW.. 
Washington.  DC  20410.  Telephone:  (202) 
755-5904  (voice  or  TDD). 

c 

DelegadoD  of  Authority 
The  Secretary  of  Housing  and  Urban 


Development  delegates  to  the  Assistant 
Secretary  for  Fair  Housing  and  Equal 
Opportunity  authority  to  act  as  the 
"responsible  civil  rights  official"  as  set 
forth  in  24  CFR  Part  8. 
"Nondiscrimination  Based  on  Handicap 
in  Federally-Assisted  Programs  and 
Activities  of  the  Department  of  Housing 
and  Urban  Development."  The  Assistant 
Secretary  for  Fair  Housing  and  Equal 
Opportunity  may  redelegate  the 
audiority  to  act  as  "responsible  civil 
rights  official"  under  24  CFR  Part  8  to 
the  Regional  Directors  of  Fair  Housing 
and  Equal  Opportimity  and  to  the 
Director  of  the  Office  of  Program 
Compliance,  except  the  authority  to 
issue  a  preliminary  finding  of  non- 
compliance under  24  CFR  8.58(g)(1). 

The  Secretary  of  Housing  and  Urban 
Development  delegates  to  the  Under 
Secretary  authority  to  act  as  the 
"reviewing  civil  rights  official"  as  set 
forth  in  24  CFR  Part  8. 

Dated:  May  24. 1988. 

Samuel  R.  Pierce.  Jr., 

Secretary,  Department  of  Housing  and  Urban 
Development. 

[FR  Doc.  88-12139  Piled  6-1-88;  8:45  am] 
BIUJNO  COOE  4210-32-M 


Office  of  Fair  Housing  and  Equal 
Opportunity 

[Docket  Na  D-88-877;  FR-770] 

Re-Delegation  of  Auttwrity  Under 
Section  504  of  the  Rehabilitation  Act 
of  1973,  as  Amended  and  24  CFR 
Part  8 

AOENCV:  Office  of  Fair  Housing  and 
Equal  Opportunity.  HUD. 

action:  Notice  of  re-delegation  of 
authority. 


:  HUD  today  published  in  the 
Federal  Register  a  notice  of  delegation 
of  authority  under  section  504  of  the 
Rehabilitation  Act  of  1973.  as  amended 
and  24  CFR  Part  a  Under  Uiat  delegation 
the  Secretary  of  HUD  delegated  to  the 
Assistant  Secretary  for  Fair  Housing 
and  Equal  Opportunity  (FHEO)  the 
authority  to  act  as  the  "responsible  civil 
rights  official"  under  24  CFR  Part  6.  The 
Secretary  of  HUD  also  authorized  the 
Assistant  Secretary  for  FHEO  to 
redelegate  the  authority  to  act  as 
"responsible  civil  rights  official"  to  the 
Regional  Directors  of  FHEO  and  to  the 


Director  of  the  Office  of  I*rogram 
Compliance,  except  the  authority  to 
issue  a  preliminary  finding  of  non- 
compliance under  24  CFR  8.56(g)(1).  The 
Assistant  Secretary  for  FHEO  is 
delegating  to  the  Regional  Directors  of 
FHEO  and  to  the  Director  of  the  Office 
of  Program  Compliance  the  authority  to 
exercise  and  perform  certain  of  the 
authorities  and  responsibilities  of  the 
"responsible  civil  rights  official"  in  24 
CFR  Part  a 

EFFCCnvc  OATE  July  11. 1988. 

FOR  FURTHER  INFORMATION  CONTACT 

Robert  Ardinger,  Section  504  Program 
Manager,  Office  of  Fair  Housing  and 
Equal  Opporttmity,  Room  5230, 
Department  of  Housing  and  Urban 
Development.  451  Seventh  St.,  SW., 
Washington.  DC  20410.  Telephone:  (202) 
755-5904  (voice  or  TDD). 

Re-Delegation  of  Authority 

The  Assistant  Secretary  for  Fair 
Housing  and  Equal  Opportunity 
delegates  the  authority  to  act  as  the 
"responsible  civil  rights  official"  as  set 
forth  in  24  CFR  Part  8. 
"Nondiscrimination  Based  on  Handicap 
in  Federally-Assisted  Programs  and 
Activities  of  the  Department  of  Housing 
and  Urban  Development"  to  the 
Regional  Directors  of  Fair  Housing  and 
Equal  Opportunity  in  the  following 
specific  circumstances  only: 

1.  The  authority  to  request  a  copy  of 
the  documents  described  in  24  CFR 
a51(b). 

2.  The  authority  to  receive  compliance 
reports  submitted  by  recipients  imder  24 
CFR  a55(b). 

3.  The  authority  to  conduct  periodic 
compliance  reviews  under  24  CFR 
a56(a)  and  the  authority  to  conduct  an 
investigation  under  {  8.56(b). 

4.  The  authority  to  notify  the 
complainant  and  the  recipient  of  HUD's 
receipt  of  a  complaint  tmder  24  CFR 
8.5e(d).  the  authority  to  process  a 
complaint  in  accordance  with  24  CFR 
8.56(e)  and  the  authority  to  dismiss  a 
complaint  under  24  CFR  8.56(f). 

The  Assistant  Secretary  for  Fair 
Housing  and  Equal  Opporttmity 
delegates  the  authority  to  act  as  the 
"responsible  civil  rights  official"  as  set 
forth  in  24  CFR  Part  a 
"Nondiscrimination  Based  on  Handicap 
in  Federally-Assisted  Programs  and 
Activities  of  the  Department  of  Housing 
and  Urban  Development"  to  the  Director 
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of  the  Office  of  Prograin  Compliance  in 
the  following  specific  circumstancef 
only: 

1.  The  authority  to  waive  the  time 
limit  for  filing  a  complaint  in  accordance 
with24CFRa56(cK3). 

2.  The  authority  to  issue  a  preliminaiy 
finding  of  compliance  under  24  CFR 
a56(g)(l). 

3.  The  andiority  to  issue  a  formal 
written  determination  of  compliance 
under  24  CFR  B.56(h)(4}.  | 

Dated:  May  24. 198&  | 

judi&Y.Bm^iiiaii, 

Assistant  Secretary  fitr  Fair  Houaing  and 

Equal  Opportunity. 

[FR  Do&  80-12140  FHad  6-1-M;  B:4S  am] 
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DEPARTMENT  OF  JUSTICE 

Office  Of  Juvenile  Justice  and 
Delnquency  Prevention 

Program  Plan  for  Fiscal  Year  1988 

AOCNCV:  Office  of  Juvenile  Justice  and 
Delinquency  Prevention,  Justice. 
ACnOK  Notice  of  publication  of  the 
Office  of  Juvenile  Justice  and 
Delinquency  Prevention  Program  Plan 
for  Fiscal  Year  1988. 


<n  The  Office  of  Juvenile  Justice 

and  Delinquency  Prevention  is 
publishing  its  Program  Plan  for  Fiscal 
Year  1988  in  order  to  inform  the  public 
and  potential  fund  recipients  of  the 
program  priorities  that  the  Office  will 
pursue  during  the  current  fiscal  year. 
FOR  PURfTNBI  MFOmiATION  CONTACT. 
D.  Elen  Grigg.  Information  Specialist 
Office  of  Juvenile  Justice  and 
Delinquency  Prevention,  Telephone: 
(202)  724-7573. 
SUPfLEMENTARV  INFORMATION: 

Overview 

Legislative  Mandate  and  Mission 

The  Juvenile  Justice  and  Delinquency 
Prevention  Act  of  1974  established  the 
Office  of  Juvenile  Justice  and 
Delinquency  Prevention  (OJJDP)  as  the 
Federal  government's  primary  agency 
for  addressing  the  issue  of  juvenile 
crime  and  related  problems  in  a 
systematic  and  comprehensive  manner. 
The  mission  of  the  OJJDP  is  to  provide 
leadership  and  resources  to  states  and 
localities  in  implementing  the  mandates 
and  goals  of  the  JJDP  Act  as  defined  by 
Congress,  within  the  appropriations 
provided  for  the  program  annually,  and 
in  a  manner  consistent  with  the  policies 
and  directions  established  by  the  c 

Executive  Branch  of  government        \ 

The  Act  authorizes  OJJDP  to 
coordinate  Federal  juvenile  delinquency 
programs,  provide  formula  grants  to 
states,  provide  information,  training  and 
technical  assistance,  develop  and 
implement  effective  programs,  and 
conduct  research  on  juvenile 
delinquency  and  child  victimization. 

Organization  and  Functions 

To  implement  the  legislation  and 
systematically  confront  the  problems  of 
juvenile  delinquency  and  missing  and 
exploited  children,  OJJDP  conducts 
research,  develops  programs, 
demonstrates  promising  approaches, 
and  disseminates  information  and 
resources.  OJJDP  also  coordinates 
Federal  juvenile  delinquency  programs 
as  well  as  programs  for  missing  and 
exploited  children. 


OJJDP  FY  1968  Program  Priorities 

Each  fiscal  year,  the  Office  (d  Juvenile 
Justice  and  Delinquency  Prevention 
funds  programs  targeted  at  those  isaaes 
deemed  most  critical  in  the  juvenile 
justice  field.  To  ensure  the  devriopment 
of  well  planned,  cost-effective  pragruns, 
and  fiscal  accountability,  OJJDP  used  a 
strategic  planning  process  to  gamer 
input  from  the  field,  establish  program 
priorities,  and  ensure  that  decisions  on 
the  allocation  of  staff  and  resources 
reflect  the  direction  of  the  Office. 

The  following  describes  the  four  FY 
1988  priority  program  areas  developed 
by  OJJDP: 

Illegal  Drug  Use  Among  High-Risk  Youth 

Programs  will  be  based  on  the  concept 
of  accountability  of  youth,  their  femilies, 
and  communities— to  promote  zero 
tolerance  for  illegal  dnig  use.  Prevention 
and  control  of  youth  gang  drug 
trafficking  will  be  a  major  focus. 
Prototype  programs  for  each  component 
of  the  juvenile  justice  system  will  be 
developed.  Community-wide  strategies 
will  be  designed  to  promote  system 
coordination,  and  research  will  continue 
to  increase  understanding  of  the  risk 
factors  for  youth  involvement  in  illegal 
drugs  to  guide  communities  in 
combatting  this  problem. 

Serious  Juvenile  Crime 

Programs  in  this  area  focus  on  the 
individual  components  of  the  juvenile 
justice  system  that  impact  on  serious 
crime  (e.g..  law  enforcement).  In 
addition,  a  major  emphasis  is 
coordination  across  local  system 
components  to  more  effectively 
concentrate  and  direct  resources  to 
respond  to  serious  juvenile  crime. 
Demonstration  and  training  programs 
promote  the  implementation  of 
community-wide  strategies  to  impact  on 
serious  juvenile  crime  and  develop 
coordinated,  consistent  responses  hy  ail 
components  of  the  justice  system. 
Research  will  also  continue  on  patterns 
of  delinquent  and  criminal  careers  and 
the  implications  for  prevention  and 
control,  whidi  will  assist  local 
communities  in  developing  more 
effective  programs. 

Missing  and  Exploited  Children 

Programs  in  this  area  are  designed  ts 
reduce  the  incidence  of  crimes  against 
children,  particularly  abduction  and 
sexual  exploitation,  and  to  improve  the 
responses  of  agencies  that  are 
responsible  for  dealing  with  these 
crimes.  Priority  will  be  given  to 
providing  information,  training,  and 
technical  assistance  to  juvenile  Justice 
and  other  decisionmakers  regarding 


eSiective  strategies  to  address  missing 
and  exploited  ^dren.  There  will  be  a 
continued  emphasis  on  responding  to 
missing  children  and  their  families  who 
have  been  victims  of  abduction  and/or 
sexual  exploitation.  Efforts  to  develop 
better  information  on  the  scope  and 
nature  of  the  problem  to  inform  policy 
and  program  development  will  continue. 

Jail  Removal 

The  Juvenile  Justice  and  Delinquency 
Prevention  Act  as  amended,  calls  for 
the  removal  of  Juveniles  ftota  adult  jails 
and  lockups  as  a  condition  of  receiving 
formula  fimds.  OJJDP  discretionary 
programs  are  aimed  at  developing 
information  on  appropriate  alternatives 
to  jails  for  different  types  of  juveniles, 
and  on  assisting  states  and  local 
jurisdictions  to  systematically  plan  and 
implement  strategies  to  remove 
juveniles  from  adult  jails  and  lockups. 

OJJDP  Management  Priorities 

Significant  steps  were  taken  in  the 
previous  fiscal  year  to  improve  the 
management  of  the  Office  in  order  to 
ensure  the  efficient  development  of 
technically  sound  and  cost-effective 
programs.  The  focus  of  these  efforts  was 
the  development  and  implementation  of 
a  program  planning  process,  a  program 
development  process,  and  a  monitoring 
process  to  ensure  careful  and  effective 
implementation  of  both  the 
discretionary  and  formula  awards.  As  a 
result  of  these  efforts  in  FY  1987. 
approximately  82  discretionary 
programs  were  awarded  totaling 
$28,280,970  to  address  all  components  of 
the  juvenile  justice  system:  prevention, 
law  enforcement  adjudication, 
supervision  and  missing  and  exploited 
children. 

This  fiscal  year  the  management 
priorities  will  be  to  continue  to: 

•  Promote  better  planning  between 
the  discretionary  arid  formiila  grant 
programs  to  assist  communities  in 
developing  innovative  programs  and 
providing  better  services: 

•  Improve  communication  and 
procedures  between  the  Office  and 
other  state  and  local  juvenile  justice 
agencies,  grantees  and  contractors; 

•  Initiate  new  methods  and 
procedures  for  monitoring  grants  and 
contracts  as  well  as  tracldng  the  use  of 
formula  funds  and  states*  compliance 
with  the  legislative  mandates:  and, . 

•  Aggressively  enhance  the  ' 
knowiedge  and  skills  of  professionals  in 
the  field  by  training,  technical 
assistance,  and  dissemination  of 
information  in  a  timely  fashion  ' 
regarding  the  best  practices  and  latest 
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information  on  office  activities  and 
programs. 

OJJDP  Program  Development 

OJJDP  programming  is  guided  by  a 
conceptual  framework  diat  defines  the 
primary  purpose  of  a  program  in  terms 
of  its  contribution  to  building  a 
comprehensive  strategy  in  preventing 
and  controlling  delinquency.  As  a  result 
the  Office  is  assisting  die  field  by 
defining  each  of  the  components  of  the 
system,  its  operations  and  its 
relationship  to  other  components,  as  a 
basis  for  developing  programs  to 
improve  service  delivery  to  youth. 

The  programs  that  comprise  the 
comprehensive  strategy  address  three 
concepts: 

•  Systemwide  Development— 
Program  development  is  focused  on  one 
or  more  specific  components  of  the 
juvenile  justice  8]fstem  (prevention,  law 
enforcement/prosecution,  adjudication, 
and  supervision).  He  purpose  is  to 
develop  state^if-tiie-art  approaches  to 
respond  to  specific  problems  or  issues, 
and  to  increase  the  effectiveness  of  each 
component  of  the  juvenile  justice  system 
in  providing  services  to  juveniles. 

•  System  Coordination — Program 
development  emphasizes  comnumity 
organization  and  {banning  strategies 
within  programs  focused  on  specific 
to|Hcs  (e.g..  anon,  gangs,  etc.).  as  well  as 
promotes  systemwide  program 
development  and  implementation  efforts 
(e.g.,  SHOCAP.  Effective  Stiategies 
Systemwide).  These  programs  promote 
system  coordination  within  one 
component  area  (e.g.,  prevention)  as 
well  as  among  system  components  (e.g., 
prevention,  law  enforcement  and 
adjudication)  and  guide  communities  in 
implementing  comprehensive  strategies 
that  maximize  the  use  of  resources. 

•  System  Operations— Ptoffam 
development  is  designed  to  enhance 
how  the  system  components  function 
individuaUy  and  cooperatively  with 
regard  to  decisionmaking,  information 
collection  analysis,  and  utilization,  as 
well  as  resources  management  and 
assessment  (e.g.,  Law  ^iforcement 
Handling  of  Juvenile  Offenders  and 
Juvenile  Court  Management  Training). 
Each  system  comiKment  must 
underatand  its  own  operations  and 
decisionmaking  processes  in  order  to 
effectively  participate  in  systemwide 
program  development  and  coordination. 
Through  promoting  systematic 
decisionmaking,  information  coOection. 
resource  management  and  utilization, 
these  programs  enhance  system 
operation  and  smrice  delivery  to  yontii 
and  their  families. 

The  OJJDP  approach  to  program 
development  calls  for  reseeoch  to 


develop  new  information;  the 
application  of  research  to  the 
development  of  prototypes/program 
model^  field  testing  or  demonstration  of 
prototypes  in  selected  sites;  and 
dissemination  of  prototypical  programs 
and  processes  to  states  and 
communities  nationwide  through 
training  and  technical  assistance. 

This  approach  to  program 
development  allows  OJJDP  to 
systematically  track  the  development  of 
programs;  to  monitor  financial 
obligations  and  project  future 
expenditures:  to  ensure  the  information 
needs  of  future  stages  or  phases  of  the 
project  are  considered  in  program 
development  and  to  periodically 
reassess  its  resource  commitments  to  a 
program  at  the  completion  of  eadi 
developmental  stage. 

FY  1988  Program  Planning  Activities 

As  with  the  previous  fiscal  year,  the 
program  planning  process  consisted  of 
an  internal  review  of  existing  programs 
as  wril  as  external  input  from  a  variety 
of  sources:  Juvenile  Justice  policymakere 
and  practitionen  frtnn  the  State  and 
local  levels.  OJJDP  grantees  and 
contractors.  State  planning  agencies  and 
advisory  groups,  human  service 
organizations  and  professional 
associations  with  interests  in  juvenile 
justice  and  related  issues. 

The  intenal  planning  ptx>ces8  focused 
on  the  effectiveness  of  existing 
programs  and  projects  to  determine 
whether  they  should  be  continued. 
eiQMnded.  reoriented  to  another  purpose 
or  terminated.  This  process  involved 
input  itam  the  staff  and  management 
personnel. 

OJJDP  engaged  in  five  primary 
activities  that  comprised  the  external 
planning  process  for  fiscal  yean  1967  - 
and  1988: 

•  Program  Development  Seminar — 
convened  to  provide  information 
regarding  critical  juvenile  justice  issues 
from  the  perspectives  of  practitioner 
experts. 

•  Program  Development  Workshop — 
convened  to  identify  key  juvenile  justice 
issues  and  develop  specific  program 
strategies  utilizing  the  talents  of  a 
diverae  group  comprised  of 
practitionen,  researchen.  policy 
analysts,  information  qiedaHsts, 
plaimen. 

•  State  Advisory  Gronp  Conference — 
to  gamer  ideas  frrmi  tiie  field  on  the 
priorify  issues  and  program  needs  of 
States  and  state  juvenile  justice 
practitionen. 

•  Training  sessions,  conferences,  and 
other  activities  related  to  various  OJJDP 
programs  that  provided  an  opportunity 


to  review  specific  issues  with  a  variety 
of  juvenile  justice  professionals. 

•  Program  Development  Workshop  on 
High  Risk  Youth — convened  to  review 
specific  issues  and  strategies  to  prevent 
intervene  and  provide  treatment  to  the 
youth  at  most  risk  of  becoming  involved 
in  illegal  drug  and  alcohol  use. 

These  activities  guided  the  selection 
of  the  four  priority  areas  for  FY  1988 
(illegal  drug  use,  serious  juvenile  crime, 
missing  and  exploited  children,  and  jail 
removal),  as  well  as  decisions 
concerning  the  scope  and  direction  of 
continuation  programs. 

The  following  sections  consist  of  brief 
summaries  of  each  of  the  programs 
planned  for  FY  1968. 

Prevention 

Total  Allocation:  $11,528,000 

Continuation  Programs 

Cities  in  Schools 

The  purpose  of  this  program  is  to 
develop  state  and  local  public/private 
partnerahips  designed  to  establish 
educational  and  social  programs  that 
provide  comprehensive  services  to 
youth  at  risk  of  becoming  involved  in 
delinquency  and  illegal  drug  use.  It 
prevents  youth  from  dropping  out  of 
school  and  provides  alternative 
education  services. 

Law-Related  Education  (LRE) 

The  purpose  of  this  program  is  to 
provide  training  and  materials  to 
encourage  and  guide  the  establishment 
of  LRE  delinquency  prevention 
programs,  for  state  and  local  school 
jurisdictions  to  incorporate  into  the 
curriculums  of  grades  kindergarten 
through  12.  It  assists  schools  in  helping 
children  to  underatand  the  law  and  its 
role  in  society. 

National  School  Safety  Center 

The  purpose  of  this  program  is  to 
provide  information  on  school  safety, 
identify  methods  to  diminish  crime, 
violence,  and  illegal  drug  use  in  schools 
and  on  campuses,  and  develop 
innovative  crime  prevention  and  school 
descipline  programs.  It  assists  schools  in 
implementing  a  variefy  of  strategies  to 
create  a  safe  environment 

Super-Teams 

This  program  is  designed  to  enhance 
the  abiUfy  of  schools  to  prevent  drug 
and  alcohol  use  by  teaching  resistance 
and  alternative  behavioral  skills  to 
students.  It  will  contribute  to  ensuring 
that  youth  remain  drug-free. 
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Reduction  of  School  Crime 

The  puipose  of  this  program  is  to  test 
promising  desciplinary  and  crime 
control  policies  and  procedures 
designed  to  reduce  school  crime  and 
disorder.  It  will  identify  effective 
methods  of  instituting  consistent 
policies  that  contribute  to  reducing 
discipline  and  crime  problems  in 
schools. 

Law  Enforcement  Explorers 

The  Law  Enforcement  Exploring 
program  of  the  Boy  Scouts  of  America 
presents  an  opportunity  for  America's 
young  people  to  assess  their  interest  in 
and  potential  for  a  career  in  the  criminal 
justice  system.  This  apprenticeship-type 
program  provides  direct  assistance  to 
law  enforcement  agencies.  The  mutual 
understanding  it  creates  among 
practitioners,  teenagers  and  the  general 
pubUc  contributes  to  delinquency 
prevention  and  control.  Special 
attention  is  given  to  prevention  of  illegal 
drug  use. 

National  Congress  of  Black  Churches 
Anti-Drug  Abuse  Program  { 

This  development  project  will  involve 
the  design  and  implementation  of  a 
community  capacity  building  and 
mobilization  program.  It  will  assist 
communities  in  developing 
comprehensive  strategies  to  prevent  and 
intervene  in  illegal  drug  use  among 
youth. 

Effective  Strategies  Systemwide 

The  purpose  of  this  program  is  to 
demonstrate  a  planning  and 
organization  strategy  for  communities  to 
assess  and  respond  to  their  current 
juvenile  drug  abuse  problems  and  needs. 
It  will  strengthen  community  efforts  to 
eliminate  illegal  drug  use  among  youth 
by  coordination  and  targeting  resources. 

Investigation  of  the  Causes  and 
Correlates  of  Juvenile  and  Adult 
Criminahty  in  the  Life  Experiences  of 
the  1958  Philadelphia  Birth  Cohort: 
Follow-Up 

The  purpose  of  this  program  is  to 
expand  the  knowlege  of  factors  that 
contribute  to  involvement  in  crime,  and 
transition  from  juvenile  to  adult  youth 
criminal  activities.  A  sample  of  the  1958 
Philadelphia  birth  cohort  will  be 
interviewed  to  obtain  information  on  a 
variety  of  relevant  life  experiences.  It 
will  fadUtate  the  identification  of 
serious,  chronic  offenders  and  crucial 
intervention  points  in  die  development 
of  a  criminal  career. 


Juvenile  Drug  Abuse  Among  Minority 
Populations 

The  purpose  of  this  program  is  to 
increase  understanding  of  the  etiology 
and  patterns  of  drug  abuse  among  ethnic 
minority  populations.  This  information 
will  be  used  as  a  basis  for  developing 
more  effective  prevention  programming 
for  these  groups. 

Causes  and  Correlates  of  Delinquency 

This  program  is  designed  to  improve 
our  understanding  of  the  development  of 
positive,  delinquent  and  drug  abuse 
behavior  patterns  in  the  context  of  the 
community,  family  and  the  individual.  It 
will  Identify  risk  factors  that  must  be 
addressed  in  risk  classification,  and  in 
designing  effective  interventions  for  aU 
types  of  youth. 

Juvenile  Justice  and  the  Learning 
Disabled 

This  project  consists  of  four  to  five 
day  regional  training  programs  for 
juvenile  justice  practitioners  to  provide 
an  overview  of  the  data,  research  and 
programs  related  to  learning  disabiUties 
and  juvenile  delinquency.  It  is  designed 
to  assist  system  practitioners  in 
identifying  and  making  appropriate 
referrals  for  juveniles  with  learning 
disabiUties. 

Patterns  of  Drug  Abuse  and  Delinquency 
Among  Iimer  City  Youth 

The  purpose  of  this  project  is  to 
describe  patterns  of  drug  use  and 
delinquency,  and  to  identify  factors  that 
influence  involvement  in  delinquency 
and  drug  use  and  sales  among  high  risk 
populations.  The  study  will  be  based  on 
black  males  in  the  ninth  and  tenth 
grades  in  Washington,  DC  high  schools 
serving  primarily  inner  city,  lower 
income  areas.  It  will  provide 
communities  greater  information  about 
the  factors  which  impact  black,  high 
school  aged,  inner  city  youth,  enabling 
communities  to  develop  appropriate 
prevention  and  intervention  services. 


Support  Programs 

National  Criminal  Justice  Reference 
Service 

The  purpose  of  this  dissemination 
program  is  to  provide  information 
services  to  the  juvenile  justice 
community,  as  mandated  in  the  JJDP  Act 
of  1974.  as  amended.  The  Juyenile 
Justice  Clearinghouse  enable  all  sectors 
of  the  juvenile  justice  field  to  receive 
current  infonoation  on  advanced 
practices  and  techniques  as  it  becomes 
available. 


Juvenile  Justice  Resource  Center 

The  purpose  of  this  effort  is  to  provide 
technical  assistance  and  support  to 
OJJDP/NIJJDP.  grantees,  the 
Cciordinatiiig  Council  of  Juvenile  Justice 
and  Delinquency  Prevention,  and  the 
Advisory  Board  on  Missing  Children  in 
all  research,  program  development 
evaluation,  training,  and  research 
utilization  activities. 

New  Programs 

National  Public  Awareness  Campaign: 
High  Risk  Youth 

The  purpose  of  the  program  is  to 
aggressively  communicate  the  message 
that  illegal  drug  use  will  not  be  tolerated 
and  that  everyone — youth.  famiUes,  and 
communities — will  be  held  accountable. 
It  will  promote  attitudinal  changes  and 
the  message  that  communities  should 
mobilize  resources  and  develop 
comprehensive  strategies  to  eliminate 
illegal  drug  use  among  high  risk  youth. 

National  Information  Package:  High  Risk 
Youth 

The  national  information  package  will 
provide  guidance  to  states  and 
conununities  in  identifying  the  scope  of 
their  youth  drug  problem  and  in 
identifying  effective  strategies  to 
respond  to  the  problem.  Additionally,  it 
will  encourage  communities  to 
concentrate  and  direct  resoiut^s  to 
implement  those  strategies. 

Prevention  and  Intervention  Program  for 
High  Risk  Youth 

The  purpose  of  this  program  is  to 
design  and  promote  prevention 
programs  for  youth  at  high  risk  for 
illegal  drug  use  and  the  potential 
consequences,  including  contracting 
AIDS.  It  will  involve  developing  an 
outreach  education  and  referral 
component  aimed  at  difficult  to  reach 
youth  populations.  It  will  improve  the 
capabiUty  of  the  community  to  reach 
these  juvenile  populations  most  at  risk 
for  illegal  drug  use  by  providing 
guidance  regarding  prevention  and 
intervention  strategies. 

Drug  Abuse  Prevention  and  Intervention 
in  I^bUc  Housing 

The  purpose  of  this  program  is  to 
demonstrate  effective  strategies  to 
reduce  the  supply  and  demand  for  illegal 
drugs  among  Ugh  risk  youth  in  public 
housing.  It  will  provide  local 
conununities  with  a  comprehensive 
approach  to  provide  intensive  services 
to  high  risk  youth  and  their  families 
within  public  housing  settings  using 
public  and  private  resources. 


Reaching  At-4Usk  Youth  m  Public 
Housing 

The  purpose  of  this  program  is  to 
estabUsh  Boys  and  Girls  Chibs  in 
selected  housing  projects.  This  wrill  be 
accomplished  by  providing  training  and 
technical  assistance  to  personnel  from 
both  the  pubHc  housing  authority  and 
the  sponsoring  Boys  and  Girls  Clubs. 
The  program  is  designed  to  assist  local 
conununities  in  providing  alternatives  to 
substance  abuse  involvement  (e.g. 
recreation,  education,  and  referral 
services)  for  at  risk  youth  in  public 
housing  projects. 

State  and  Local  Training  Regarding  the 
OJJDP  Discretionary  Program  and  the 
Coordinating  of  Block  Funds  for  Drug 
Programs  for  High  Risk  Youth 

The  purpose  of  this  program  effort  is 
to  provide  information  to  states  and 
localities  about  OJJDP  discretionary 
programs  and  funchng.  emphasizing  their 
relationship  to  block  grant  and  local 
discretionary  efforts  within  state  and 
local  jurisdictions.  Special  attention  will 
be  given  to  the  coordination  of  the  use 
of  funds  from  multiple  Federal,  state, 
and  local  sources  to  develop  long-term 
strategies  for  preventing  and  reducing 
drug  abuse  among  high  risk  youth.  It  will 
enable  communities,  through  improved 
information,  to  target  funding  resources 
&t>m  multiple  sources  to  develop 
immediate  and  long-term  strategies. 

Education.  Employment  and  Tuition 
Program:  A  PubUc/Private  Venture 

The  purpose  of  this  program  will  be  to 
promote  a  national  scope  venture 
between  the  pubUc  and  private  sector  to 
impact  on  youth  who  are  at  high  risk  of 
involvement  in  illegal  drug  use  and/or 
delinquency.  It  will  provide  intensive 
alternative  education,  social  services 
and  vocational  education,  as  well  as 
immediate  employment  for  hi^  risk 
youth. 

1988  Citizenship— Washington  Focus  4- 
H  Justice  FeUows  lYogram 

The  purpose  of  this  program  is  to 
provide  information  to  4-H  club  leaders 
about  the  priority  programs  of  the 
Office,  school  safety  and  crime 
prevention  so  that  diey  may  initiate  dub 
projects  in  their  home  communities. 

Law  EnfoioemsBt/ProMcatkn 

Total  AIlocaticHU  $8,425,000 

Contimmtioa  Programs 

National  Center  for  the  Prosecution  of 
Child  Abuse 

The  purpose  of  this  program  is  to 
provide  training,  technical  assistance 
and  infonnation  to  promote  more 


informed  and  vigorous  prosecution  of 
child  abuse  and  to  minimize  the  trauma 
experienced  by  children  whose  cases 
are  handled  by  the  criminal  justice 
system.  It  will  improve  the  capabihty  of 
communities  to  develop  swift,  effective 
legal  responses  to  child  abuse. 

Serious  Habitual  Offender 
Comprehensive  Assistance  Program 

The  purpose  of  this  program  is  to 
provide  intensive  training  and  technical 
assistance  to  a  select  number  of 
communities  in  order  to  promote 
specific  pohdes  and  practices  among 
the  primary  components  of  the  juvenile 
justice  system.  It  will  improve  the 
capabihty  of  the  system  to  effidentiy 
identify,  adjudicate  and  provide 
appropriate  supervision  and  services  for 
the  serious  habitual  juvenile  offender. 

Juvenile  Justice  Training  for  State  and 
Local  Law  Enforcement  School 
Administration,  Prosecution,  and 
Probation  Personnel 

The  purpose  of  this  program  is  to  train 
school,  law  enforcement  prosecution 
and  probation  personnel  how  to  share 
information,  develop  complementary 
policies  and  programs  in  order  to 
improve  school  safety,  and  to  provide 
effective  supervision  and  delinquency 
prevention  services.  It  assists  schools  in 
establishing  safe,  drug-free 
environments  for  learning. 

National  College  of  District  Attorneys 
(NCDA) 

The  purpose  of  this  program  is  to 
provide  training  for  juvetiile  prosecutors 
regarding  fnactical  trial  and  case 
handling  skills.  It  will  assist  prosecutors 
in  prioritizing  delinquency  cases  and 
processing  them  more  effidentiy. 

Juvenile  Justice  Training  for  State  and 
Local  Law  Enforcement  Personnel 
(Glynco) 

The  purpose  of  this  program  is  to 
assist  State  and  local  law  enforcement 
personnel  in  improving  dedsion-making 
and  to  provide  diem  with  a  better 
tmderstanding  of  the  juvenile  justice 
system.  Emphasis  is  placed  on 
increasing  die  effectiveness  of  child 
abuse  investigations.  It  guides  poUce  in 
making  decisions  regarding  the  arrest 
and  disposition  of  juveniles. 

New  Programs 

Effective  Strategies  for  Juvenile  Justice 
Dedsion-Makers:  High  Risk  Youth 

The  purpose  of  this  program  is  to 
enhance  the  role  of  law  enforcement 
and  court  personnel  and  other 
appropriate  decision-makers  in 
processing  drug-related  case  from  arrest 
tbrou^  dispositiim  development  and 


implementation  as  well  as  in  reducing 
illegal  drug  use  among  youth  within 
their  communities.  It  will  guide 
communities  in  providing  predictable 
consequences  and  appropriate  services 
for  youth  involved  in  illegal  drugs. 

Practitioner  Symposiums  on  Juvenile 
Gangs 

The  purpose  of  this  program  is  to 
inform  key  juvenile  and  criminal  justice 
personnel  community-based 
organizations,  and  school  offidals, 
about  the  nature  and  scope  of  youth 
gang  activity  in  dties  with  emerging  and 
chronic  gangs.  It  will  provide  a  fonmi  for 
professionals  from  dties  with  chronic 
youth  gang  problems  to  inform  the 
emerging  dties  throughout  tlie  United 
States  about  promising  strategies. 

Youth  Gang  Demonstration  Initiative: 
Neighborhood  Reclamation 

This  program  is  designed  to  develop 
and  implement  a  comprehensive  multi- 
agency  strategy  focused  on  a  specific 
neighborhood  area  in  Los  Angeles,  CA, 
in  an  effort  to  control  and  prevent  illegal 
juvenile  gang  behavior.  The  purpose  is 
to  empower  the  community  to  establish 
its  role  in  the  development  of  healthy, 
productive,  law-abiding  youth. 

Jail  Removal  Initiative  II 

The  purpose  of  thid  program  is  to 
assist  specific  states  eligible  for  FY  1988 
formula  funds  not  in  substantial 
compUance  in  achieving  full  compUance 
with  section  223(a)(14)  of  die  JPP  Act 
requiring  the  states  to  remove  juveniles 
from  adult  jails  and  lockups.  It  will 
assist  states  in  identifying  appropriate 
alternative  placements  for  juveniles 
uinder  the  jurisdiction  of  the  juvenile 
justice  system. 

Adjudication 

Total  Allocation:  $2,707,000 

Continuation  Programs 

Juvenile  Justice  Data  Archive 

The  purpose  of  this  program  is  to 
collect,  process,  analyze,  and 
disseminate  available  data  concerning 
cases  handled  by  the  nation's  juvenile 
courts  through  the  maintenance  of  a 
National  Juvenile  Court  Data  Archive.  It 
provides  direct  assistance  to 
jurisdictions  in  analyzing  their  juvenile 
court  data  in  order  to  better  manage 
their  caseflow  and  allocate  resources 
more  effectively. 

Court  Appointed  Special  Advocates 

The  purpose  of  this  program  is  to 
provide  training  and  technical 
assistance  to  local  juvenile  courts  to 
promote  the  development  and  use  of 


Federal  Register  /  Vol.  53.  No.  106  /  Thureday.  June  2.  1988  /  Notices 


20261 


adult  volunteers  as  court  appointed 
special  advocates  for  youth  under  the 
jurisdiction  of  the  court  It  assists  the 
court  in  providing  appropriate  support  to 
youth  under  its  jurisdiction. 

Juvenile  Court  Management  Training 

The  purpose  of  this  program  is  to 
provide  management  training  to  juvenile 
justice  personnel.  It  assists  juvenile 
court  managers  in  making  better  intake, 
detention  and  disposition  decisions  as 
well  as  in  developing  productive 
woiidng  relationships  with  other  parts 
of  the  system. 

Technical  Assistance  for  Juvenile  Courts 

The  purpose  of  this  program  is  to 
provide  technical  assistance  to  the 
nation's  juvenile  courts  and  court- 
related  agencies.  It  improves  juvenile 
court  information  development  and 
utilization,  use  of  automated  information 
systems  and  resource  allocation  through 
individualized  assistance. 

Juvenile  Court  Training  and  Technical 
Assistance 


The  purpose  of  this  program  Is  to 
provide  training  and  technical 
assistance  for  juvenile  and  family  court 
judges  and  other  court  related  personnel 
providing  them  with  current  information 
on  pertinent  case  law,  disposition  and 
treatment  options.  It  provides  new 
personnel  with  the  basic  skills  needed  to 
perform  their  court-related  duties  and 
apprises  juvenile  court  judges  of  the 
most  recent  legal,  social  and  managerial 
developments  in  the  field  so  they  can 
improve  court  services  to  youth. 

Permanency  Planning 

The  purpose  of  this  program  is  to 
prevent  delinquency  through  improved 
judicial  decisionmaking  for  children 
under  consideration  for  out-of-homa 
placement  and  ensure  that  placements 
are  periodically  reviewed. 


NewPn^rams 

Drug-Related  Accountability  Package 

The  purpose  of  this  program  is  to 
provide  states  and  local  jurisdictions 
with  state-of-the-art  information  about 
effective  legislation  and  programs  that 
support  user  accountability  for  illegal 
drug  use  among  families  and  youth.  Tliis 
project  will  involve  the  identification  of 
state  statutes,  policies  and  programs 
that  promote  user  accountability  and 
provide  a  training  and  technical 
assistance  package  for  juvenile  justice 
system  policymakers  and  practitioners. 


Supervision 

Total  Allocation:  $5,729,000 

Continuation  Programs 

Evaluation  of  Private  Sector  Corrections 

The  purposie  of  this  program  is  to 
evaluate  ^e  capability  of  private 
organizations  to  operate  effective 
correction  programs  for  chronic  serious 
juvenile  offenders.  It  will  provide 
guidance  to  die  public  and  private  sector 
corrections  community  in  determining 
the  type  of  services  that  should  be 
provided  to  serious  offenders. 

Management  Training  and  Technical 
Assistance  for  Private  Non-Profit 
Organizations 

The  purpose  of  this  project  is  to 
provide  training  in  all  aspects  of 
organizational  leadership  and 
management  for  managers  and  directors 
of  private,  not-for-profit  youth  serving 
agencies.  It  is  designed  to  enhance  the 
effectiveness  of  the  organizations  in 
their  provision  of  services  and,  as  a 
result,  strengthen  their  roles  as 
resources  in  the  juvenile  justice  system. 

Restitution  Education.  Specialized 
Training  and  Technical  Assistance 

The  purpose  of  this  program  is  to 
promote  the  use  of  restitution  as  a 
disposition  by  providing  training, 
tedmical  assistance  and  information 
about  restitution  to  courts  and  juvenile 
justice  practitioners.  It  helps 
communities  to  initiate  or  improve  their 
existing  restitution  programs. 

Technical  Assistance  to  States 

The  purpose  of  this  project  is  to 
provide  assistance  to  states  in 
developing  and  implementing 
comprehensive  plans  for  the  use  of  JJDP 
formula  grant  fimds;  including 
assistance  in  achieving  compliance  with 
the  mandates  of  the  Juvenile  Justice  and 
Delinquency  Prevention  Act  as 
amended. 

Training  and  Technical  Assistance  for 
Juvenile  Detention  and  Corrections 

The  purpose  of  this  program  is  to 
provide  training  and  technical 
assistance  to  managers  and 
administrators  of  state  and  local 
juvenile  detention  and  corrections 
programs.  It  assists  communities  in 
improving  their  pre-  and  post- 
adjudicatory  services,  and  in  achieving 
and  maintaLaing  compliance  with 
mandates  oi  the  JJDP  Act 

Children  in  Custody 

The  ptirpose  of  diis  program  is  to 
provide  information  on  the 
charactoistics  and  population  of  the 


nation's  juvenile  detentirai.  conectioiial 
and  shelter  care  facilities  by  focusing  on 
the  completion  of  analytical  reports 
based  on  the  1964/85  census;  ^e  fielding 
of  the  1986/87  census;  and  the 
completion  of  necessary  feasibility  and 
pilot  tests  relating  to  a  survey  of 
juveniles  in  custody.  It  will  assist  the 
juvenile  justice  community  in  assessing 
existing  institutionalization  practices  as 
well  as  the  nature  and  level  of  service 
provision  to  selected  populations  in 
secure  confinement 

Deinstitutionalization  of  Status  Offender 
Research 

The  purpose  of  this  project  is  to 
evaluate  the  effects  of 
deinstitutionalization  on  die  juvenUe 
justice  system,  other  youth-serving 
agencies,  and  on  youth  involved  in 
status  offenses.  It  will  guide  community 
and  state  programs  and  legislative 
activities  in  providing  services  to  this 
population. 

Insular  Area  Support 

The  purpose  of  this  program  is  to 
provide  supplemental  financial  support 
to  the  Virgin  Islands,  Guam.  American 
Samoa,  the  Freely  Associated  States  of 
the  Pacific  Islands  and  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  in  accord  with  section  224  of  the 
JJDP  Act  as  amended. 

Non-Participating  State  Initiative 

Hie  purpose  of  this  program  is  to 
make  fimds  available  to  non- 
participating  states  in  accordance  with 
•ection  223(d)  of  the  JJDP  Act  as 
amended. 

New  Programs 

National  Infonnation  Package;  AIDS  in 
Juvenile  Corrections 

The  purpose  of  the  national 
infonnation  package  is  to  provide 
guidance  to  juvenile  corrections 
practitioners  in  understanding  the  scope 
and  nature  of  the  problem  of  AIDS 
among  youth,  identifying  appropriate 
policies  and  strategies  to  respond  to  the 
problem,  and  mobmzing  resources  to 
implement  those  strategies. 

Testing  for  Illegal  Drug  Use 

The  purpose  of  this  program  is  to 
determine  the  types  of  drug  use  among 
detention  populstions  and  to  promote 
the  use  of  drug  testing  in  detention 
programs.  TUs  program  will  involve  the 
identification  of  existing  testing 
IMOgrams,  conduct  an  analysis  of  drug 
testing  data,  and  develop  operational 
manuals  for  drug  testing  in  detention 
facilities.  It  will  assist  communities  in 
identifying  and  responding  to  the 


immediate  needs  of  youth  involved  in 
the  juvenile  justice  system. 

Drug  Testing  Guidelines 

The  purpose  of  this  program  is  to 
develop  and  disseminate  drug  testing 
guidelines  for  juvenile  justice  agencies. 
The  guidelines  will  focus  on  the  criteria 
for  determining  who  should  be  tested, 
testing  procedures  (how  and  when),  and 
by  whom  and  how  the  test  results 
should  be  used.  It  will  guide  the  use  of 
limited  resources  bom  pre-adjudicatory 
intake  through  post-adjudicatory 
classification  for  effective  and 
necessary  testing  of  detained  or 
adjudicated  youtii. 

Drug  Identification  Program  for  Juvenile 
Probation  and  Parole  Personnel 

The  purpose  of  the  program  is  to  train 
probation  and  parole  officers  in  the 
sophisticated  drug  evaluation  and 
classification  process  developed  by  the 
law  enforcement  field.  It  will  be  used  as 
an  additional  tool  in  supervising 
probationers  and  parolees  who  are 
ordered  to  remain  drug  free  as  a 
condition  of  their  release  into  the 
community. 

Electronic  Monitoring 

The  purpose  of  this  program  is  to 
design  and  disseminate  guidelines  for 
the  use  of  electronic  hardware  as  one 
component  of  a  supervision  strategy  for 
serious  juvenile  offenders.  It  will  guide 
the  use  of  such  techniques  as 
components  or  alternatives  to  detention 
or  pre-  and  post-supervision  activities  at 
the  local  level. 

Missing  and  Exploited  Childien 

Total  Allocation:  $4,909,000 

Continuation  Programs 

National  Stiidy  of  the  Incidence  of 
Missing  Children 

The  purpose  of  this  research  is  to 
respond  to  the  need  for  more  accurate 
information  regarding  the  number  of 
missing  children  and  the  characteristics 
of  the  events.  It  will  provide  the  most 
comprehensive  and  reliable  data  to 
serve  as  a  basis  for  policy  and  program 
development 

National  Center  for  Missing  and 
Exploited  Children 

The  purpose  of  this  program  is  to 
provide  national  clearinghouse  services 
and  technical  assistance  in  the  area  of 
missing  and  exploited  children.  It  assists 
die  criminal  justice  system,  public  and 
private  agencies,  families,  parents,  and 
guardians  to  better  coordinate 
information  and  activities  related  to 
missing  and  exploited  children. 


Management  Training  and  Technical 
Assistance  for  Private  Voluntary 
Organizations  Involved  with  Missing 
and  Exploited  Children 

The  purpose  of  this  program  is  to 
provide  training  and  technical 
assistance  in  administration  and 
management  to  private  voluntary 
organizations  to  more  efficientiy 
respond  to  the  problem  of  missing  and 
exploited  children. 

The  Child  Victim  as  a  Wibiess 

The  purpose  of  this  program  is  to  test 
different  techniques  for  improving  the 
handling  of  child  victims  who 
participate  as  witnesses  in  court 
proceedings.  It  will  improve  the  fairness 
and  efficiency  of  the  justice  process  and 
reduce  the  tramna  for  child  victims. 

Law  Enforcement  Handling  of  Missing 
Children 

Hie  purpose  of  this  research  is  to 
improve  understanding  of  the  role  of  law 
enforcement  in  responding  to  reports  of 
missing  children,  including  runaways 
and  children  abducted  by  parents  or 
non-family  members,  and  in  handling 
the  runaway/street  youth.  It  will 
provide  guidance  to  police  agencies  in 
implementing  more  effective  policies 
and  procedures  to  locate  missing 
children. 

State  Clearinghouses 

The  purpose  of  this  program  is  to 
provide  financial  support  to  state 
missing  children  clearinghouses.  It  will 
assist  these  otganizations  in  better 
allocating  resources  to  locate  missing 
children,  and  in  assisting  local 
jurisdictions  in  responding  to  missing 
children. 

New  Programs        ^  ' 

National  Conference  on  Child  Sexual 
Exploitation 

The  purpose  of  this  effort  is  to 
increase  awareness  of  the  problem  of 
child  sexual  exploitation  by  providing 
information  on:  Activities  in  other 
communities;  methods  for  strengthening 
collaboration  among  community 
agencies  and  organizations  involved 
with  diild  sexud  exploitation;  assisting 
communities  in  Federal  and  local 
resource  identification  and  utilization. 
This  wiU  result  in  strengthening  the 
community,  by  mobilizing  resources,  to 
effectively  combat  child  sexual 
exploitation. 

Missing  and  Exploited  Children 
Comprehensive  Action  Program 

The  purpose  of  this  program  is  to 
design  and  implement  a  communify 
organization  and  planning  strategy  to 


guide  comprehensive  program 
development  focused  on  missing  and 
exploited  children.  It  will  enable 
communities  to  implement  strategies  to 
guide  comprehensive  program 
development  and  effectively  mobilize 
system  resources. 

Training  for  Juvenile  Justice  System 
Decision  Makers:  Missing  Children  and 
Child  Sexual  Exploitation 

The  purpose  of  this  program  is  to 
enhance  the  role  of  court  personnel  and 
other  appropriate  decision-makers  in  the 
order-malung,  review,  monitoring,  and 
enforcement  of  missing  children  and 
child  sexual  exploitation  cases,  from 
initial  report  to  intake  and  investigation, 
court  processing,  disposition 
development  and  implementation.  It  will 
result  in  better  information  for  system 
decision-makers  about  missing  children 
and  child  sexual  exploitation,  allowing 
more  informed  decisions  within  the 
juvenile  justice  system. 

Reunification  of  Missing  Children 

The  purpose  of  this  program  is  to 
identify  promising  strategies  for  helping 
families  of  missing  children  adjust  to  the 
return  of  a  missing  child.  It  will  help 
ease  the  psychological  trauma 
experienced  by  families  whose  missing 
child  is  returned. 

Assistance  to  Missing  and  Exploited 

Children  Private  Voluntary  Organization 
• 
The  purpose  of  this  program  is  to 
provide  one-time  financial  assistance  to 
private  voluntary  organizations  involved 
in  locating  and  providing  services  to 
missing  children  and  their  families.  This 
program  will  expand  the  service  base 
available  to  missing  children  and  their 
families  resulting  in  the  likelihood  of 
greater  identification  and  reunification. 

Curriculum  Standards 

The  purpose  of  this  initiative  is  to 
develop  curriculum  standards  for 
educators  to  help  insure  the  safety  of  all 
children.  The  curriculum  standards  will 
focus  on  preventing  child  abduction  and 
exploitation.  This  will  assist  school 
systems  to  develop  curricula  to  prevent 
children  from  becoming  victims  of 
abduction  and  exploitation. 

Child  Sexual  Exploitation  Training 

The  purpose  of  this  project  is  to 
enhance  the  Law  Enforcement 
Coordinating  Council  seminars  that  deal 
with  child  sexual  exploitation.  The 
seminars  will  train  Federal,  state,  and 
local  prosecutors  on  prosecuting  and 
investigating  child  sexual  exploitation 
cases.  It  will  result  in  better,  more 


BEST  COPY  AVAILABLE 


20262 


Fedwi  RegMtw  /  Vol.  53.  No.  106  /  Thuradqy.  jtmm  2.  1888  /  Notioe« 


UMI 


informed  prosecutions,  thereby 
increasing  the  likeUhood  of  craviction. 

Parental/Family  Abductions 

The  purpose  of  this  prefect  is  to 
address -the  legal  jurisdictional,  ant 
administrative  issues  faced  by 
prosecutors  in  cases  of  parent/fomily 
abductioBB.  It  will  guide  community 
activities  to  control  prevent  and 
respond  to  the  consequences  of 
abduction. 

Dated  May  28, 198& 
VamsL-Spdis, 
AdaunJMtrator.  OfJDP. 
[FR  Doc  aB-12311  Piled  6-1-88;  8:45  an^ 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Parts  91  and  135 
(Dockat  No.  25149;  SFARMo.  50-2] 

Spadai  Flight  Rule*  in  tha  Vicinity  of 
tiM  Grand  Canyon  National  Park 

aoency:  Federal  Aviation  ' 

Administration  (FAA),  Department  of 

Transportation,  (DOT). 

action:  Final  rule;  request  for  I 

comments. 

8UMMAWY:  This  action  revises  the 
procedures  for  operation  of  aircraft  in 
the  airspace  above  the  Grand  Canyon 
up  to  an  altitude  of  14,500  feet  above 
mean  sea  level  (MSL).  The  regulations 
are  adopted  to  comply  with  recent 
legislation  requiring  additional  FAA 
regulations  based  on  the 
recommendations  of  the  U.S. 
Department  of  the  Interior.  The  rule 
implements  the  recommendations  of  the 
Department  of  the  Interior,  with  some 
modifications.  The  rule:  (1)  Establishes  a 
Special  Flight  Rules  Area  from  the 
surface  to  but  not  including  14,500  feet 
MSL  in  the  area  of  the  Grand  Canyon: 
(2)  prohibits  flights  below  a  certain 
altitude  in  each  of  Rve  sectors  of  this 
area,  with  certain  exceptions;  (3) 
establishes  flight-free  zones  from  the 
surface  to  14,500  feet  MSL  above  large 
areas  of  the  Park;  (4)  provides  for  routes 
for  conunercial  tour  operators  and 
transient  operators  through  the  canyon 
area;  and  (5)  retains  certain  existing 
terrain  avoidance  and  commimications 
requirements  for  flights  in  the  area. 
DATES:  Effective  date:  September  22. 
198a 

Comment  date:  Comments  must  be 
received  on  or  before  August  1, 1968. 

Expiration  date:  ^>ecial  Federal 
Aviation  Regulation  No.  50-2  expires  on 
June  15, 1992. 

snnwHltl.  Comments  on  the  proposed 
permanent  rule  regulation  may  be 
mailed  in  duplicate  to: 
Federal  Aviation  Administration,  Office 

of  the  Chief  Counsel.  Attention:  Rules 

Docket  (AGC-204),  Docket  No.  25149. 

800  Independence  Avenue  SW.. 

Washington.  DC  20591. 
or  delivered  in  duplicate  to: 
FAA  Rules  Docket  Room  916.  800 

Independence  Avenue  SW., 

Washington,  DC 

Comments  may  be  examined  in  the 
Rules  Docket  weekdays,  except  Federal 
holidays,  between  8:30  a.m.  and  5KX) 
p.m. 

Km  RMTHOI  MPOMtATION  CONTACT: 
David  L.  Bennett.  Office  of  die  Chief 


Counsel,  AGC-230.  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW..  Washington.  DC  20B91. 
Telephone:  (202)  287-3491. 
SUPPLEMENTARY  INFOMMATWN: 

Comments  Invited 

Even  though  this  rule  is  final, 
interested  persons  are  invited  to 
comment  on  this  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire  on  any  portion  of  the 
rule.  Comments  that  provide  the  factual 
basis  supporting  the  views  and 
suggestions  presented  are  particxdarly 
helpful  in  developing  reasoned 
regulatory  decisions.  Communications 
should  identify  the  regidatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  listed  above.  Commenters 
wishing  the  FAA  to  acknowledge  receipt 
of  their  comments  must  submit  with 
those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Docket  No.  25149."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket 
both  before  and  after  the  dosing  date 
for  comments. 

Availability  of  Document 

Any  person  may  obtain  a  copy  of  this 
document  by  submitting  a  request  to  the 
Federal  Aviation  Administration,  Office 
of  Pubtic  Affairs,  APA-200.  800 
Independence  Avenue  SW.. 
Washington,  DC  20591;  or  by  calling 
(202)  287-3479.  Communications  must 
identify  the  8i>ecial  rule  number  of  the 
document. 

Background 

On  June  5, 1987.  the  FAA  issued  SFAR 
50-1  (52  FR  22734,  June  15, 1987),  a 
special  federal  aviation  regulation 
establishing  flight  regulations  in  the 
vicinity  of  the  Grand  Canyon  National 
Park.  That  rule  remains  in  effect  until 
the  effective  date  of  the  rule  adopted  in 
this  action. 

On  August  18. 1967,  legislation  was 
enacted  to  require  a  study  of  aircraft 
noise  impacts  at  a  number  of  national 
parks  and  to  impose  flight  restrictions  at 
3  parks:  Grand  Canyon  National  Park. 
Yosemite  National  Park  in  California, 
and  Haleakala  National  Park  in  Hawaii. 
(Pub.  L  100-91). 

Section  3  of  Pub.  L  100-01  required 
the  Secretary  of  the  Interior  to  submit  to 
the  Administrator  recommendations  for 
action  necessary  for  the  protection  of 
resources  in  the  Grand  Canyon  bom 
adverse  impacts  associated  with  aircraft 
overflights.  The  recommendations  were 
to  provide  for  substantial  restoratioB  of 


the  natural  quiet  and  experience  of  the 
park.  With  limited  exceptions,  the 
recommendations  were  to  prohibit  the 
fli^t  of  aircraft  below  the  rim  of  the 
Canyon  and  to  designate  zones  that 
were  flight  free  except  for  purposes  of 
administration  of  underlying  lands  and 
for  emergency  operations. 

Public  Law  100-91  further  required  the 
Administrator  of  the  FAA  to  prepare 
and  issue  a  final  plan  for  the 
management  of  air  traffic  above  the 
Grand  Canyon.  The  plan  was  to 
implement  the  recommendations  of  the 
Secretary  without  change  unless  the 
Administrator  determined  that 
implementing  the  recommendations 
woidd  adversely  affect  aviation  safety. 
In  that  event,  the  FAA  was  required,  in 
consultation  with  the  Secretary  and 
after  notice  and  opportimity  for  hearing, 
to  revise  the  DOI  recommendations  to 
resolve  the  safety  impacts  and  issue 
regulations  implementing  the  revised 
recommendations  in  the  plan. 

Department  of  Interior 
Recommendations 

Pursuant  to  section  3(b)(1)  of  Pub.  L 
100-91,  the  Office  of  the  Secretary  of  the 
Interior  in  December  1987  transmitted 
recommendations  to  the  FAA  for  an 
aircraft  management  plan  at  the  Park. 
The  recommendations  submitted 
included  both  rulemaking  and 
nonrulemaking  actions.  The  Department 
of  the  Interior  (DOI)  recommendations 
which  were  regulatory  in  nature  and 
which  could  have  required  rulemaking, 
action  by  the  FAA  for  implementation 
may  be  summarized  as  follows: 

1.  Establish  special  use  airspace 
(SUA),  designated  as  the  "Grand 
Canyon  Special  Flight  Rules  Area"  and 
classified  as  prohibited  airspace,  over 
the  geographical  boundaries  of  the 
Grand  Canyon  from  the  surface  to  as 
hi^  as  14,500  feet  MSL. 

2.  Establish  within  the  Grand  Canyon 
Special  Flight  Rules  Area  three  types  of 
zones: 

a.  Below  Rim  Level  Zone.  Aircraft 
flight  would  be  prohibited  below  the  rim 
of  the  canyon  with  limited  exceptions 
for  NPS  administrative  flights:  flights  to 
Supai  and  Hualapai  Indian  reservations: 
and  certain  flights  transporting  persons 
to  or  from  boat  trips  on  the  Colorado 
River.  Rim  level  elevation  of  the  Canyon 
will  be  considered  as  follows:  (1)  8,000 
feet  MSL  for  the  eastern  section  bom 
Lees  Ferry  to  Boundary  Ridge,  where  the 
Ckand  Canyon  visibly  begins  to  widen: 
(2)  7.500  feet  MSL  from  Boundary  Ridge 
to  Tuweep  (outside  the  flight-free 
zones):  (3)  6.500  feet  MSL  from  Tuweep 
to  Diasnond  Creek:  and  (4)  5,000  feet 
MSL  for  the  western  section  from 
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Diamond  Creek  to  the  Grand  Wash 
Cliffs. 

b.  Flight-free  Zones.  Flight  would  be 
prohibited,  with  the  exception  of  the 
categories  of  flights  excepted  bom  flight 
below  the  rim,  in  4  large  areas  together 
encompassing  530,000  acres  or  44 
percent  of  the  total  park  area.  The  areas 
are  set  forth  in  detail  in  Notice  88-3 
issued  by  the  FAA  on  February  29. 

c.  Above  Rim  Level  Zone.  Flight 
above  rim  level  and  outside  of  fiight-free 
zones,  to  14,500'  MSL,  would  be  subject 
to  special  route  and  altitude  regulations 
for  separation  of  aircraft.  In  some  cases, 
the  space  between  flight-free  zones  is 
limited  to  2-mile  wide  corridors  in  which 
any  air  tours  and  transient  general 
aviation  operations  would  be  confined. 

3.  Retain  the  existing  prohibition  on 
operation  of  aircraft  within  500  feet  of 
any  terrain  or  structure  within  the 
canyon. 

4.  Consider  adoption  of  the 
"hemispherical  rule"  (§  91.109],  wfaidi 
specifies  different  altitudes  for 
eastbound  and  wnestbound  aircraft,  for 
aircraft  operation  outside  of  the  flight- 
free  zones. 

5.  Modify  or  eliminate  low-altitude 
Federal  airways  V-257,  V-293,  and  V- 
210  to  avoid  the  flight-free  zones  and 
preferably  the  entire  Special  Flight  Rules 
Area.  On  a  temporary  basis  while  the 
matter  is  being  studied.  NPS 
recommended  that  V-257  and  V-293  be 
relocated  to  travel  between  the  Page 
VOR  and  the  Tube  City  VOR.  and  that 
V-210  be  moved  5  miles  south  of  its 
present  location  in  the  vicinity  of  the 
Paric. 

Exceptions  to  the  restrictions 
contained  in  the  recommendations 
would  be  allowed  only  in  an  emergency, 
in  the  case  of  inclement  weather,  or  if 
otherwise  necessary  for  safety  of  flight 
The  Manager  of  the  FAA  Las  Vegas 
Flight  Standards  District  Office  (FSDO) 
and  the  Superintendent,  GCNP  will 
joinUy  develop  procedures  to  address 
these  exceptions. 

DOI  also  recommended  that  the  FAA 
undertake  several  items  that  would  not 
require  rulemaking  action  at  the  present 
time.  The  action  which  the  FAA  will 
take  in  response  to  those 
recommendations  is  discussed  in  Notice 

as-3. 

Notice  of  Proposed  Rulemaking  88-3 

In  order  to  provide  pubUc  notice  of 
and  opportunity  for  comment  on  the  DOI 
recommendations,  as  those 
recmnmendations  would  be 
implemented  by  FAA  regulation,  the 
FAA  issued  Notice  of  Proposed 
Rulemaking  86-3  on  February  29, 1988 
(53  FR  7006:  March  4. 1966).  The  FAA 
propossl  substantially  accepted  the  area 


boundaries,  altitudes,  and  flight 
restrictions  contained  in  the  DOI 
recommeiulations. 

However,  the  FAA's  preliminary 
review  identified  certain  aspects  of  the 
recommended  plan  which  could  have 
safety  ramifications  for  aircraft 
operations.  The  proposal  described  the 
safety  concerns  and  requested  public 
comment  on  potential  safety  problems. 
The  notice  contained  a  proposed  rule 
which  differed  bom  the  DOI 
recommendations  in  some  respects, 
notably  the  number  and  configuration  of 
flight  corridors,  as  a  proposed  means  of 
resolving  the  safety  problems  discussed. 
Comments  were  requested  on  all 
aspects  of  the  DOI  recommendations 
and  the  FAA  proposal. 

FAA  Finding  of  Adverse  Impact  on 
Safety.  On  March  30,  the  FAA  issued  a 
formal  finding  that  certain  elements  of 
the  recommendations  submitted  by  DOL 
if  adopted  as  received,  would  have  an 
adverse  impact  on  aviation  safety.  The 
FAA  noted  that  the  findings  involved 
only  a  relatively  small  portion  of  the 
total  recommendations  made  by  DOI 
and  that  the  FAA  had  accepted  die  DOI 
plan  substantially  as  received. 

A  copy  of  the  March  30  finding  has 
been  placed  in  the  public  docket  The 
FAA's  safety  concerns  were 
summarized  in  the  finding  as  follows: 

1.  A  single.  2-mile-wide  corridor 
("Dragon  corridor")  is  provided  for 
southbound  routing  of  all  "circle"  tours 
operating  from  Grand  Canyon  Airport 
and  for  a  large  number  of  tour  flights 
operating  from  Las  Vegas.  DOI  assumed, 
and  the  FAA  agrees,  that  under  the  DOI 
plan  the  Grand  Canyon  Airport  local 
tours  would  operate  in  a  coimter- 
clockwise  direction,  proceeding  north 
through  the  Zimi  Point  Corridor,  west 
across  the  Kaibab  Plateau,  and  south 
through  the  Dragon  corridor.  Tours  from 
Las  Vegas  would  continue  to  cross 
Havasu  Canyon  and  would  then  either 
proceed  directly  to  Grand  Canyon 
Airport  or  would  turn  northeast  through 
the  Fossil  Canyon  Corridor  and  south 
through  the  Dragon  corridor.  As  a  result 
westbound  circle  tour  traffic  would  meet 
a  large  proportion  of  eastbound  Las 
Vegas  traffic  at  the  north  end  of  the 
Dragon  corridor.  Opposite-direction 
flights  would  be  turning  into  the  same 
narrow  strip  of  airspace.  The  direction 
of  the  turn  would  make  observation  of 
other  aircraft  difficult  for  pilots  while  in 
the  turn,  particularly  bom  low-wing 
aircraft. 

2.  As  a  result  of  the  reliance  on  the 
Dragon  corridor  and  the  configuration  of 
that  corridor,  traffic  exiting  the  corridor 
(near  Cocopa  Point)  would  merge  with 
the  Las  Vegas  traffic  proceeding  direct 
to  Grand  Canyon  Airport  from  Havasu 


Canyon.  These  two  streams  of  traffic 
include  the  large  majority  of  arrivals  at 
the  Grand  Canyon  Airport  so  the 
potential  for  traffic  conflict  in  this  area 
is  significant. 

3.  The  recommended  plan  eliminates 
the  current  route  for  straight-in 
approaches  to  Grand  Canyon  Airport 
Runway  21  from  the  northeast.  As  a 
result  more  than  90  percent  of  arriving 
traffic  would  arrive  at  the  edge  of  the 
airport  traffic  area  in  the  same  general 
location,  with  limited  opportunity  for 
altitude  separation.  (Terrain  is 
approximately  7,000  feet  MSL  and  air 
tour  operations  are  limited  to  10,000  feet 
MSL  and  below  by  passenger  oxygen 
requirements.)  This  area  is  boimded  on 
the  north  by  the  Bright  Angel  Flight  Free 
Zone  and,  for  practical  purposes,  is 
limited  on  the  south  by  southwest 
departures  during  die  typical  Runway  21 
operation.  Tlie  fiumeling  of  arriving 
traffic  (as  many  as  80  aircraft  per  hour 
in  peak  periods)  into  the  same  airspace 
west  of  the  airport  traffic  not  only  would 
concentrate  this  traffic  in  a  see-and- 
avoid  environment  but  also  would 
present  the  Grand  Canyon  Airport  Air 
Traffic  Control  Tower  with  a  problem  in 
handling  these  arrivals. 

4.  The  2-nule  width  of  the  Zuni  Point 
and  Dragon  corridors  limits  the  room  for 
separation  of  aircraft  using  those 
corridors.  While  not  strictiy  a  safety 
issue,  navigation  within  the  narrow 
corridors  by  transient  pilots  may  not  be 
practically  attainable  given  the  limited 
visual  landmarks  and  lack  of  electronic 
navigation  aids  in  certain  areas  of  the 
canyon. 

5.  The  TTrander  River/Toroweap 
Flight-Free  Zone  has  the  effect  of 
diverting  north-  and  southbotmd  traffic 
around  the  east  or  west  ends  of  the 
zone.  In  the  east,  these  flights  would 
conflict  with  Las  Vegas  tour  traffic  using 
the  western  corridor  northbound.  On  the 
west  the  north/ south  traffic  would 
conflict  with  operations  into  and  out  of 
Tuweep  and  Whitmore  Airports.  The 
fact  that  the  frequency  of  the  affected 
north/south  flights  may  not  be  high  does 
not  diminish  the  importance  of  resolving 
the  potential  conflict 

6.  The  specification  of  a  7,S00-foot 
MSL  minimum  flight  attitude  bom 
Toroweap  to  Supai  Point  eliminates  an 
additional  flight  stratum,  from  6.500  feet 
MSL  to  7.500  feet  MSL.  which  would 
otherwise  be  available  in  this  area.  This 
airspace  could  be  used  to  route  flights  to 
and  from  the  Indian  reservations, 
including  river  runner  pickup  operations, 
at  an  altitude  different  than  that  used  by 
tour  operations. 

7.  Application  of  the  special  rules  to 
IFR  operations,  and  relocation  of  the 


20286  Federal  Regiater  /  Vol.  53.  No.  106  /  Thursday.  June  2,  1988  /  Rules  and  Regulationg 


three  affected  Federal  airways,  would 
impact  IFR  access  to  Grand  Canyon 
Airport  and  IFR  transient  traffic.  It 
cannot  be  determined  whether  a 
satisfactory  alternate  route  structure 
can  be  developed  until  potential 
routings  oH  other  VOR  stations  in  the 
area  have  been  planned  and  flight- 
checked. 

For  each  of  the  above  issues,  possible 
solutions  to  the  problem  identiHed  that 
did  not  involve  modification  of  the 
recommended  plan  were  found  to  be 
either  not  feasible  or  to  present  a 
different  safety  impact.  Accordingly, 
some  revision  of  the  recommended 
measures  was  determined  to  be 
necessary  to  resolve  these  issues. 

FAA-Department  of  Interior 
Consultation.  In  addition  to  continuing 
informal  contacts,  representatives  of  the 
FAA  and  the  National  Park  Service  met 
on  April  27  to  discuss  the  elements  of  a 
flnal  rule.  The  regulation  adopted  by  the 
FAA  reflects  the  agreements  reached  at 
that  meeting.  On  May  17,  the  Office  of 
the  Secretary  of  the  Interior  sent  a  letter 
to  the  FAA  Administrator  outlining 
DOI's  understanding  of  the  agreement, 
and  noting  that  only  one  area  of 
difference  remained — the  use  of  the 
Tuckup  Corridor  by  commercial  air  tour 
operations.  The  final  rule  adopted 
establishes  the  Tuckup  Corridor,  but  as 
explained  more  fully  below,  the  FAA 
will  not  authorize  air  tour  routes  through 
that  corridor.  Accordingly,  the  FAA  and 
DOI  are  in  agreement  on  the  content  of 
the  final  regulation  adopted. 

Comments  on  Notice  88-3.  More  than 
100  comments  were  received  on  the 
NPRM.  Comments  received  for  a  brief 
period  after  the  comment  period  closing 
date  of  March  25,  as  well  as  those 
received  during  the  comment  period, 
were  considered  in  the  adoption  of  this 
rule. 

Most  comments  expresses  either  an 
interest  in  reducing  aircraft  noise  at  the 
Grand  Canyon  National  Park  or  an 
interest  in  avoiding  unnecessary  flight 
restrictions  for  aircraft  operations.  The 
comments  are  discussed  below  by 
general  issue. 

I.  Compliance  with  Pub.  L  100-01. 
Many  commenters  stated  that  the  FAA 
proposal  was  inconsistent  with  the 
purposes  of  Pub.  L 100-01,  in  that  it 
reduced  the  area  of  flight-free  zones 
and,  consequently,  the  size  of  the  area  in 
which  the  "natural  quiet"  of  the  canyon 
would  be  restored.  Some  of  these 
commenters  were  critical  of  DOI,  for 
making  any  accommodation  for  airoaft 
overflight  of  the  canyon,  {uid  requested 
that  all  flights  over  the  Grand  Canyon 
be  banned. 

The  FAA  agrees  that  the  intent  of  Pub. 
L 100-01  can  be  considered  the  creation 


of  flight-free  areas  to  make  large  areas 
of  the  Grand  Canyon  National  Park 
substantially  free  of  aircraft  noise.  The 
rule  adopted  achieves  this  purpose. 
However,  it  was  not  the  intent  of  the 
legislation  to  ban  aircraft  from 
overflying  the  Grand  Canyon.  In  this 
regard,  the  FAA  believes  that  viewing  of 
the  canyon  from  the  air  is  a  legitimate 
and  valuable  means  of  appreciating  the 
beauty  of  the  Grand  Canyon.  This  policy 
is  supported  by  the  legislative  history  of 
Pub.  L 100-01  and  the  objectives  stated 
by  DOI  in  its  December 
recommendations  to  the  FAA.  The 
agency  further  believes  that  the 
resources  of  the  canyon  can  be 
protected  without  an  exclusion  of 
aircraft  which  would  have  a  major 
adverse  impact  on  air  travel  through  this 
area  of  the  southwest.  It  is  the  intent  of 
the  rule  adopted  to  permit  the 
continuation  of  aerial  viewing  of  the 
canyon,  and  air  travel  through  the  area, 
in  a  manner  consistent  with  the  stated 
purposes  of  section  3  of  Pub.  L 100-01  to 
substantially  restore  the  natural  quiet  of 
the  Grand  Canyon  within  the 
boundaries  of  the  national  park. 

n.  Genera]  configuration  of  the 
Special  Flight  Rules  Area  fSFRAJ.  Few 
comments  objected  to  the  area 
boundaries  recommended  by  the  DOI  or 
those  proposed  by  the  FAA,  which  were 
identical  in  most  respects.  Several 
commenters  objected  to  the  FAA 
proposal  to  establish  the  northern 
boundary  of  the  SFRA  at  the  Grand 
Canyon  National  Park  boundary.  DOI 
recommended  a  boundary  further  to  the 
north,  which  included  lands  outside  of 
the  park  and  well  north  of  the  canyon's 
north  rim.  Other  commenters  supported 
the  FAA  boundary,  to  minimize  the 
restriction  on  flights  through  the  area. 

Because  the  Forest  Service  and  the 
Bureau  of  Land  Management  have  not 
objected  to  the  recommended  boundary, 
with  suitable  provisions  for  access,  the 
FAA  has  adopted  the  northern  boundary 
as  recommended. 

Several  commenters  objected  to  the 
inclusion  of  a  large  area  around  Marble 
Canyon,  in  the  northeast  part  of  the 
Grand  Canyon  National  Parii. 
Objections  were  that  the  area 
unnecessarily  restricted  flight 
operations  in  the  area,  particularly  in 
and  out  of  Marble  Canyon  and  Cliff 
Dwellers  Lodge  Airports,  even  though 
there  are  no  identifled  aircraft  noise 
problems  or  complaints  in  this  area.  The 
FAA  believes  that  the  SFRA  must 
extend  to  the  northern  limit  of  the  Grand 
Canyon  National  Park  as  recommended. 
However,  the  FAA  agrees  that  the  width 
of  the  area  originally  recommended  by 
DOI,  which  extends  the  SFRA  beyond 
the  boundaries  of  the  canyon  proper  or 


the  National  Park,  should  be  reduced  to 
facilitate  aerial  access  to  the  two 
airports  and  transit  through  the  area. 
Hiis  action  will  have  no  effect  on  the 
prohibition  of  low-altitude  flight  above 
the  canyon  and  no  impact  on  noise- 
sensitive  areas. 

Several  commenters  objected  to  the 
general  ceiling  of  14,409  feet  MSL. 
proposed  by  ^e  FAA  to  coincide  with 
the  top  of  the  flight-free  zones 
recommended  by  DOI.  Because  flight  is 
prohibited  to  that  altitude  only  within 
the  flight-free  zones,  this  subject  is 
discussed  in  more  detail  below  in 
connection  with  those  zones.  Alternate 
altitudes  suggested  were  9,500  feet  MSL 
and  11.500  feet  MSL  The  FAA  continues 
to  believe  that  while  flight  through  the 
SFRA  should  be  permitted  (outside  of 
the  flight-free  zones  and  above  the 
minimum  flight  levels),  general  rules  for 
the  transit  of  air  tour  and  transient 
aircraft  through  this  airspace  should  be 
provided  by  special  rule.  Accordingly, 
the  ceiling  of  14,400  feet  MSL  proposed 
in  the  NPRM  is  adopted,  to  provide  a 
uniform  ceiling  to  the  entire  area  and  to 
designate  an  area  in  which  special 
operating  rules  will  apply. 

ni.  Flight-free  zones.  A  large  number 
of  commenters  favored  the  flight-free 
zones  recommended  by  DOI,  and  a 
small  number  requested  larger  zones  to 
further  restrict  aircraft  flight.  A  common 
comment  was  that  the  zones,  in  order  to 
be  effective  in  providing  noise-free 
areas  within  the  canyon,  must  be  laige. 
The  flight  corridors  proposed  by  the 
FAA.  it  was  argued,  resulted  in  a  large 
number  of  smaUer  zones  that  did  not 
provide  central  noise-free  areas,  since 
no  part  of  the  canyon  was  far  from 
aircraft  flight  paths.  Specific  comments 
on  the  flight-free  zones  primarily  related 
to  the  flight  corridors  between  them, 
which  are  discussed  below.  One 
commenter  requested  elimination  of  the 
Shinumo  Flight-Free  Zone  altogether, 
because  the  zone  substantially  restricts 
aviation  in  that  area  with  little 
environmental  benefit  in  consideration 
of  the  small  number  of  persons  that  use 
the  area. 

It  is  the  FAA's  intent  to  adopt  the  DOI 
flight-free  zones  as  recommended, 
subject  only  to  adjustment  of  the 
adjacent  flight  corridors  as  necessary  to 
assure  safe  aircraft  operations.  In  the 
rule  adopted,  the  flight-free  zones  are 
substantially  identical  to  those 
recommended  by  DOL  and  the  flight 
corridors  proposed  by  the  FAA  have 
been  eliminated  and/or  modified  to 
achieve  large  flight-free  zones.  In  the 
case  of  the  Toroweap/Thunder  River 
Flight-Free  Zone,  an  area  iVi  miles  in  . 
radius  has  been  extended  around  the 
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south  side  of  Tuweep  Overlook  to 
provide  a  noise  bafiier  to  that  point 

Flight-free  zones:  ceiling.  FAA 
proposed  the  altitude  recommended  by 
DOI  for  the  ceiling  of  the  flight-free 
zones — ^14,400  feet  MSL — q>ecifying  a 
limit  one  foot  lower  than  14.500  feet  in 
order  to  pennit  use  of  that  altitude. 
Some  aviation  commenter  objected  to 
the  altitude  as  too  hi^  for  safe 
operation  and  discriminatcHy  toward 
general  aviatioB  operators,  and 
suggested  alternatives  of  0,500  feet  M^ 
and  11.500  feet  MSL. 

The  FAA  does  not  agree  that  the 
14.480-foot  altitude  itself  will  result  in 
unsafe  (^ration.  The  altitude  is  simply 
too  high  for  the  perfotmanoe  and  oxygen 
equipment  of  a  large  percentage  of 
general  aviation  aircraft  Rather  than 
encourage  marginal  operations  over  the 
top  of  the  flight-free  zones,  therefore,  the 
ceiling  will,  as  DOI  intended,  require 
these  aircraft  to  deviate  around  the 
zones.  Whde  potentially  burdensome, 
particularly  for  transient  general 
aviation  operations,  this  requirement  is 
not  inherentiy  unsafe  and  has  been 
adopted.  

In  areas  of  the  SFRA  outside  of  the 
flight-free  zones,  the  minimum  altitudes 
range  from  5.0S0  feet  MSL  to  laOOO  feet 
MSL  to  permit  transient  operation 
through  the  area  at  altitudes  separated 
from  congested  commercial  tour  routes. 

rv.  Fli^t  corridors.  The  five  4-mfle- 
wide  flight  corridors  proposed  by  the 
FAA  were  addressed  in  virtually  all  of 
the  coounents  received.  Many 
commenters  supported  the  duee  Z-mile- 
%vide  corridors  Tecommeaded  by  DOI. 
and  objected  to  (he  additional  and 
wider  corridors  proposed  by  the  FAA. 
Most  of  the  comments  on  the  FAA 
corridors  were  directed  toward  Ihe 
"Shoshone  Point  Corridor**  extending 
northeast  'frmn  Gtand  Canyon  Airport 
across  the  canyon.  Several  commeirters 
suggested  fintt  alignment  win  VOR 
ratals  was  not  necessarily  a  benefit 
since  VOR  si^ials  often  cannot  be 
received  at  lower  altitudes  near  the 
canyon  due  to  teuelii  and  distance  fmn 
the  stations.  The  FAA  agrees  and  has 
reconflguced  6ie  ootridors  to  rely  on 
prominent  terratai  fcatutes  as  wefl  as 
WC3R  signals,  where  possible. 

Shoshone  Point  Corridor.  Maay 
conuneitfers  VLlMJUcady  objected  to  the 
Shoshone  FoiBt  Corridor  beoaase  it 
crossed  the  <aaiyoB  serith  rba  near 
noise-sensitive  overlooks,  and  because 
it  passed  over  the  canyon  near  popular 
trails  4nad  ^  a  large  aumber  of  Park 
visitors.  The  laoyssai  oenider  was  in 
the  oearter  of  die  latfe  9il^  Angel 
Fli^-Frae  Zone  reconmended  by  DOI, 
and  would  ihave  diaUnidied  die  noise 
benefits  to  be  vealizad  boa  tiiat  zone. 


Pilots,  aircraft  operators  and  aviation 
organizations  supported  the  purpose  of 
the  Shoshone  Point  Corridor— to  relieve 
traffic  conflicts  at  the  north  and  south 
ends  of  the  Dragon  Corridor  and  to 
prevent  an  unacceptable  concentration 
of  arriving  traffic  at  the  western  edge  of 
the  Grand  Canyon  Airport  Traffic  Area. 
Some  of  diese  commenters  supported 
the  Shoshone  Point  Corridor  eidier 
without  restriction,  or  with  limitations  to 
mitigate  noise  impact  indudii^  a 
limitation  to  one-way  traffic  descending 
for  arrival  at  the  airport  frtnn  a 
relatively  hi^  altitode  at  low  power 
settings. 

Others  commented  diat  while  there 
was  a  need  to  resohrs  the  identified 
traffic  conflicts  to  the  west  the 
proposed  Shoshone  Pcdnt  Corridor  was 
simply  too  close  to  an  enviromnentally 
sensitive  area.  One  soggested 
alternative  was  a  candor  that  crossed 
Shoshone  Point  but  ext«ided  nnich 
further  to  the  east  to  avoid  the  Bright 
Angel  Trail  and  Phantom  Rai^  areas. 
This  alternative  is  opantionally  feasible 
but  was  still  objectioBable  to  DOI 
because  there  would  continue  to  be 
aircraft  overfii^t  of  the  central  canyon 
area.  Aaetfaer  alternative  saggested  was 
for  aircraft  proceeding  southbonnd 
through  the  Dragon  corridor  to  tarn 
toward  the  airport  after  crossing  ibe 
Colorado  River,  in  conjimction  with  a 
wideniag  4rf  the  norik  end  of  &e  Dragon 
Coitidar.  this  wodd  oeatribote  to 
resolution  of  the  conffiols  identified  by 
the  FAA. 

The  nsle  adopted  does  aoft  iadade  Hm 
Shoshone  PaintOinidar.  The  FAA 
believes  ttHt,  wtiUe  Ihe  SbesiMM  Point 
Corridor  was  an  ideal  operatioad 
solutiea  <e  certain  safety  problems  wttti 
die  DOI  recaBMendaSsw  {in  the 
Dragen  ConMor  aal  the  approach  to  Hm 
airport  traffic  area),  ttiose  pnMems  can 
be  resolved  tiy  altoraate  aeans.  The 
alternate  BMasares  inchide  a 
reconfiguration  of  the  Dragon  Corridor 
and  special  air  Iraific  owMrul  prooedares 
for  arrivsis  end  depaitaree  at  Grand 
Canyon  Aiipoit.  If  at  any  time  in  dn 
future  it  becomes  apparent  to  the  FAA 
that  ^e  alternate  naasaras  an 
insufficient  to  aseore  sristy,  die  FAA 
would  consider  the  option  of  appro^dag 
airport  approaches  froaUlw  noi^nast 
over  Shoshone  Rmit  mi61  a  new 
procedure  ooidd  be  developed. 

Zuni  Point  Corridor.  Tlie  FAA 
proposal  placed  a  (Ught  coiridor 
between  the  Desert  View  and  Bright 
Angel  Fnc^  Ree  Zones,  as 
reconaaended  by  DOL  but  auxfified  the 
corridor  by  describing  it  in  tenas  of 
VOR  ratals  and  DMB  arcs  off  die 
Grand  Canyon  VOR.  Comments  favored 
the  simpler  uad  more  direct  corridor 


recommended  by  DOL  and  that  version 
has  been  adopted  in  the  final  rule. 

Dragon  Corridor.  Most  of  the  aviation 
commenters  had  some  comment  on  the 
Dregon  Corridor  ("Cocopa  Point 
Corridor"  in  die  NPRM).  A  numl>er  of 
commenters  supported  the  FAA  concern 
with  conflicting  traffic  at  the  north  end 
of  the  corridor,  where  eastbound  and 
westbound  traffic  would  meet  head  on 
while  turning  soudi  into  die  2-mile  wide 
corridor,  and  at  the  soudi  end  of  die 
corridor,  where  traffic  exiting  the 
corridor  met  flints  inbound  from  Supai 
Point  Grand  Cs^on  Airport 
Commenters  suggested  several  solutions 
to  the  problems  identified,  induding  use 
of  the  Shoshone  Point  Coiridor, 
widening  the  nordi  end  of  die  Dragon 
Corridor;  widening  the  entire  Dragon 
Corridor  and  routing  traffic  southbound 
in  the  Dragon  Corridor  direct  to  die 
Grand  Cansron  Airport  after  crossing  the 
Colorado  River.  Some  non-aviation 
commenters  stated  diat  any  safety 
problems  could  be  resolved  within  the 
configuration  recommended  by  DOL  and 
that  no  changes  to  the  coiridor  should 
be  made. 

The  FAA  believes  that  traffic  can  be 
accommodated  in  the  general  routing 
plan  recommended  by  DOL  with 
modifications  to  the  Dragon  Corridor  as 
recommended.  First  the  northern  entry 
to  the  corridor  will  be  centered  on  the 
Dragon  rock  fonnation.  Both  eastbound 
and  westbound  aircraft  %viO  be  required 
to  turn  before  reaching  the  Dragon, 
asstuiag  that  opposing  direction  iligjits 
will  remain  separated  throughout  the 
turn  into  the  corridor.  Tour  operators  are 
required  to  announce  reaching  the 
Dragon  oa  a  common  radio  frequency, 
so  pilots  will  be  aware  of  other  flights  in 
the  cooidor  at  the  same  aitituda.  Fixed- 
wing  air  toar  flights  «viU  be  limited  to 
one-way  soudibound  operations,  and 
transient  traffic  will  be  limited  to 
altitaMfes  of  10.S00  Iset  MSL  or  higher. 
Helicopter  openatioaa  will  be  able  to 
operate  in  2-way  traffic  at  a  diSerenI 
altitude  frara  any  fixed-wing  traffic. 

Aviation  oananenters  also  supported 
die  FAA's  ooBoem  that  exit  from  the 
soudi  qui  of  the  corridor  presented  two 
related  problems    the  minng  of  coiridor 
fraffic  with  other  traffic  amviBi  from 
Las  Vagas.  asal  die  coaoentraiioa  vi 
virtually  all  trsffic  arriving  at  Grand 
Canyon  Airport  at  ^  same  genersl 
locatioB  on  the  nreat  side  of  the  airport 
traffic  area.  tX  Ae  altemshves 
suggested,  the  FAA  believes  that  widi 

ft^«  fjhnfantina  nf  th«i  f»irirf»aim  Bnint 

Coiridor.  the  only  practical  solution  is  to 
route  traffic  southbonnd  in  the  Dragon 
Corridor  direct  to  die  Grand  Canyon 
Aiiport  from  the  Gotorado  River. 
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effectively  adding  a  small  area  to  the 
corridor  across  the  south  canyon  rim 
near  Hermit's  Rest  (rather  than  Cocopa 
Point). 

While  this  will  result  in  an  increase  in 
aircraft  nOise  in  that  area,  there  is  a  net 
benefit  to  the  Park  from  the  elimination 
of  the  Shoshone  Point  Corridor  and  the 
creation  of  a  large  Bright  Angel  Flight- 
Free  Zone  as  recommended.  Also,  FAA 
will  estabUsh  a  dual  procedure  for  air 
tour  aircraft  southbound  in  the  Dragon 
Corridor.  All  arriving  aircraft  will 
contact  the  Grand  Canyon  Airport 
Tower  as  they  cross  the  Colorado  River. 
If  trafHc  is  light  the  aircraft  will  be 
directed  to  continue  in  the  corridor 
across  Cocopa  Point.  If  traffic  is 
congested,  the  aircraft  will  be  directed 
to  proceed  over  the  Hermit's  Rest  exist 
for  a  north  base  entry  to  the  airport. 
FinaUy,  because  helicopters  would 
operate  between  the  airport  and  the 
south  rim  at  an  altitude  below  arriving 
fixed-wing  traffic,  hehcopter  operators 
could  exist  the  Dragon  Corridor  at 
Cocopa  Point  and  would  not  be 
permitted  to  proceed  across  Hermit's 
Rest.  Therefore,  operations  in  the 
Hermit's  Rest  area  will  be  limited  to  the 
minimum  number  necessary  for  safe 
operation. 

One  commenter  requested  that  the 
Dragon  Corridor  be  configured  so  as  to 
provide  the  maximum  protection  for 
Point  Sublime,  on  the  north  Canyon  rim. 
The  FAA  and  DOI  have  agreed  on  a 
new  configuration  of  the  E)ragon 
Corridor  that  serves  the  aviation 
objectives  described  above,  but  which 
prevents  aircraft  from  approaching 
closer  than  one  mile  to  Point  Sublime. 

Finally,  the  Dragon  Corridor  will 
consist  of  two  levels.  A  2-mile-wide 
corridor  centered  on  the  Dragon  at  the 
north  end  and  Cocopa  Point  at  the  south 
end,  with  the  cutoff  over  Hermit's  Rest 
will  be  estabUshed  from  7,500  feet  MSL 
to  10.499  feet  MSL  for  tour  routes.  A  4- 
mile-wide  corridor  centered  on  the  Page 
VOR  205*  radial  will  be  established 
fri>m  10,500  feet  MSL  to  14.489  feet  MSL 
for  transient  operations.  The  distinct 
corridors  permit  precise  navigation  by 
tour  operators  based  on  prominent 
geographical  features,  with  which  they 
are  familiar,  and  permit  navigation  by 
VOR  by  transient  pilots  who  would  not 
always  be  familiar  with  terrain  features. 

Fossil  Canyon  Corridor.  DOI 
reconunended,  and  the  FAA  proposed, 
the  "Fossil  Canyon  Corridor"  between 
Fossil  Canyon  and  Timp  Point  near 
Steamboat  Mountain.  A  few 
commenters  suggested  the  corridor  was 
unnecessary.  However,  the  majority  of 
commenters  supported  the  corridor 
either  because  it  was  part  of  the  DOI 
proposal,  or  because  it  was  necessary 


for  certain  tour  routes  from  Las  Vegas. 
The  final  rule  adopts  this  corridor  as 
recommended  by  DOI. 

Tuckup  Canyon  Corridor.  The 
additional  corridor  through  the  Thunder 
River/Toroweap  Flight-Free  Zone 
proposed  in  the  NPRM  was  opposed  by 
commenters  who  supported  the  DOI 
recommendations.  Aviation  comments 
tended  to  be  divided  according  to 
interest  in  north-south  operations  in  this 
area.  General  aviation  pilots  and  at 
least  one  tour  operator  expressed  the 
need  for  a  route  through  the  area,  while 
tour  operators  who  would  not 
personally  use  such  a  route  commented 
that  it  was  unnecessary.  Information 
developed  at  the  public  hearings  and 
submitted  in  the  docket  also  indicated 
that  the  area  is  used  by  only  a  very  few 
persons  on  an  annual  basis. 

The  FAA  continues  to  beUeve  there  is 
a  safety  interest  in  routing  north-south 
traffic  direcUy  through  this  area,  to  keep 
this  traffic  clear  of  activity  around 
Toroweap  Airport  and  the  narrow 
northern  end  of  the  Fossil  Canyon 
Corridor.  The  FAA  agrees  with 
comments  that  the  corridor  should  be 
aligned  on  a  north-south  direction,  to 
minimize  the  area  affected  and  to  avoid 
the  Tuckup  Canyon  and  Kanab  Creek 
areas,  which  are  used  on  occasion  by 
back  country  hikers.  Accordingly,  the' 
Tuckup  Corridor  is  adopted  in  a 
configuration  which  involves  less  area 
and  which  avoids  noise-sensitive  areas 
to  the  extent  possible. 

DOI,  while  agreeing  that  a  corridor 
would  improve  safety  for  transient 
operations,  opposed  the  use  of  the 
Tuckup  Corridor  for  air  tour  flights.  FAA 
beUeves  that  the  transit  of  commercial 
air  tour  operations  in  the  area  can  be 
safely  accommodated  by  other 
measures,  and  will  not  authorize  air  tour 
routes  through  the  corridor. 

Width  of  the  flight  corridors.  FAA 
proposed  a  corridor  width  of  4  miles,  in 
contrast  to  the  2-mile  width 
recommended  by  DOI.  Many 
commenters  objected  to  the  wider 
corridors  because  of  the  corresponding 
reduction  in  the  size  of  the  flight-fr«e 
zones,  and  the  fact  that  aircraft  would 
be  somewhat  closer  to  the  noise 
sensitive  areas  that  DOI  was  seeking  to 
protect  One  toui^perator  supported  the 
2-mile-wide  corridors,  but  virtually  all 
other  aviation  commenters  supported  a 
width  of  4  miles,  or  in  several  cases  5  or 
8  miles.  Commenters  acknowledged  that 
air  tour  pilots  famiUar  with  the  canyon 
would  have  no  difficulty  navigating  a  2- 
mile  corridor,  but  argued  that  clouds, 
turbulence,  und  other  weather 
conditions  made  it  a  practical  necessity 
to  have  room  to  maneuver.  Commenters 
representing  transient  pilot  operations 


favored  4-mile  or  wider  corridors 
because  of  the  difficulty  of  locating  a  2- 
mile-wide  corridor  over  the  canyon 
terrain. 

Because  air  tour  operations  can 
normally  be  navigated  within  a  2-miIe- 
wide  corridor,  the  FAA  is  adopting 
corridors  that  will  be  2  miles  wide  from 
the  floor  to  10,500  feet  MSL  and  4  miles 
wide  from  10,500  feet  MSL  to  14,499  feet 
MSL  In  general,  10,500  feet  MSL  is  the 
lowest  altitude  that  may  be  used  by 
transient  operations  in  the  corridors  and 
9,500  feet  MSL  is  die  highest  used  by  air 
tour  operators.  Air  tour  operators  will  be 
authorized  to  deviate  from  their  routes  if 
necessary  to  maintain  safety  of  flight, 
but  in  general  must  operate  within  the  2- 
mile  corridors. 

The  flight  corridors  will  be  charted  as 
4  miles  wide  with  a  floor  of  10,500  feet 
MSL,  since  the  charts  are  intended  for 
the  use  of  transient  and  general  aviation 
operations.  The  2-mile-wide  corridors  at 
lower  altitudes  will  be  included  in  tour 
operator  operations  speciflcations  but 
will  not  otherwise  be  charted. 

V.  Minimum  flight  altitudes.  A 
number  of  conunents  were  received  on    • 
DOI's  and  FAA's  respective 
designations  of  rim  level  elevations  in 
various  sections  of  the  Grand  Canyon. 
In  the  NPRM.  the  FAA  found  that  the 
rim  level  was  slightly  lower  than  the 
DOI  recommended  figures  in  3  of  the  4 
sectors  of  the  canyon.  However,  the  DOI 
figures  were  adopted  as  minimum  flight 
levels  in  all  cases  except  between 
Toroweap  and  Supai  Point,  where  the 
FAA  level  of  6.500  feet  MSL  was 
adopted  in  lieu  of  the  DOI  figure  of  7,500 
feet  MSL 

A  number  of  commenters  objected  to 
the  FAA  proposal  for  permittiiig  flights 
below  the  canyon  rim.  Since  the  FAA 
proposal  did  not  in  fact  propose  to 
allow  flights  below  the  rim.  the  FAA 
assumes  the  conmienters  were  reacting 
to  some  other  party's  characterization  of 
the  proposal  and  not  to  the.FAA 
dociunent  itself. 

Many  commenters  supported  the 
higher  DOI  elevations,  and  two 
commenters  requested  levels  higher 
than  recommended  by  DOI  in  the 
Marble  Canyoa  and  west  canyon  areas. 
Aviation  commenters  supported  the 
FAA  rim  level  designations  or,  in  some 
cases,  altitudes  lower  than  designated 
by  the  FAA.  and  requested  that 
minimum  flight  altitudes  be  set  at  the 
designated  rim  level. 

The  FAA  continues  to  believe  that  the 
rim  level  elevations  proposed  in  the 
NPRM.  with  one  change,  are  appropriate 
for  aviation  purposes.  The  exception  is 
the  area  north  of  Boundary  Ridge,  where 
DOI  found  the  rim  level  to  be  6.000  feet 
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MSL  and  FAA  found  it  to  be  5,500  feet 
MSL  One  commenter  noted,  correcUy, 
that  the  terrain  slopes  downward  to  die 
north  along  Marble  Canyon,  and  that  the 
area  is  more  appropriately  divided  into 
two  zones — 6,000  feet  MSL  from 
Boundary  Ridge  to  North  Canyon;  and 
5,000  feet  MSL  from  North  Canyon  to 
Lees  Ferry.  The  FAA  agrees  with  the 
comment  and  the  rim  level 
determination  is  revised  accordingly. 

The  higher  altitudes  recommended  by 
DOI  are  adopted  as  minimnm  flight 
altitudes,  without  regard  to  rim 
elevation,  with  two  exceptions.  First  as 
proposed  in  the  NPRM,  the  minimum 
flight  altitude  between  Toroweap  and 
'Supai  Point  is  6,500  feet  MSL  rather  than 
the  7,500  feet  K^  recommended  by 
DOI.  This  is  in  recognition  of  the  lower 
terrain  elevation  in  this  area  and  the 
need  for  additional  fli^t  stratum  to 
safely  accommodate  air  tour,  transient 
and  river  runner  pickup  operations  that 
occur  in  this  part  of  the  canyon. 

Second  a  minimiiTn  flight  altitude  of 
5.000  feet  MSL  is  estabUshed  for  the 
area  between  North  Canyon  and  Lees 
Ferry.  Rim  level  elevation  in  this  area 
varies  from  approximately  3.500  feet 
MSL  to  5.000  feet  MSL  and  a  minimum 
flight  altitude  higher  dian  5,000  feet  MSL 
would  interfere  with  safe  access  to  Cliff 
Dwellers  Lodge  and  Marble  Canyon 
Airports.  As  it  is.  special  procedures 
will  be  necessary  to  permit  operations 
below  "rim"  level  to  land  and  take  off  at 
these  airports.  The  minimum  flight 
altitiide  of  6,000  feet  MSL  between 
Boundary  Ridge  and  North  C«myon  is 
adopted  as  recommended. 

VI.  Flight  restrictions:  general.  In 
general,  commenters  supported  the 
restrictions  recommended  by  DOI  and 
proposed  by  the  FAA — basically,  no 
flights  below  minimum  fll^t  levels  or 
within  the  fUght-free  zones  except  for 
certain  operations  necessary  for 
emergency  services,  park  maintenance, 
and  access  to  Indian  reservation  lands. 
The  FAA  is  adopting  the  general 
restrictions  as  proposed  in  the  NPRM. 
with  certain  exceptions  based  on 
requests  that  specific  provisions  apply 
in  certain  circumstances  or  certain  areas 
of  the  SFRA. 

Helicopters.  Helicopter  operators  and 
pilots  commenting  on  the  proposal  made 
a  number  of  requests  for  special 
-  provisions  in  tluB  rule  or  associated 
procedures,  including  a  revised 
Shoshone  Point  Corridor  to  the  east  of 
the  corridor  proposed  by  the  FAA:  2- 
way  traffic  inflilBht  corridors  at  the 
same  altitude  for  helicopters:  and 
designation  of  the  lowest  available 
altitudes  for  helicopters.  As  discussed 
above  under  "Flight  Corridors."  a 
Shoshone 'Point  Corridor  was  rejected  in 


favor  of  revisions  to  the  Dragon  Corridor 
and  special  procedures  in  the  Grand 
Canyon  Airport  traffic  area. 

Two-way  traffic  at  the  same  altitude 
is  generally  not  permitted  under  the 
procedures  adopted,  in  consideration  of 
the  general  value  of  separating  opposite- 
direction  traffic  and  the  narrowness  of 
the  corridors  recommended  by  DOI. 
However,  there  is  a  safety  benefit  for 
helicopters,  in  that  this  procedure 
permits  them  to  cross  the  canyon  and 
return  to  the  south  rim  without  the 
necessity  of  crossing  the  north  rim.  The 
high  terrain  of  the  north  rim  presents  an 
obstacle,  particularly  to  aircraft  whose 
performance  begins  to  degrade  at  that 
altitude,  and  this  procedure  avoids  one- 
way traffic  toward  the  north  rim  at  low 
altitude.  The  adopted  procedure  also 
will  permit  heUcopter  air  tour  operators 
to  use  a  discrete  altitude  diuing  all 
phases  of  flight  on  operations  from 
Tusuyan,  thereby  avoiding  potential 
conflict  with  fixed-wing  traffic. 

Accordingly,  the  FAA  will  specify  2- 
way  same-altitude  traffic  only  for 
helicopter  air  tour  operations  and  only 
for  operations  to,  frt)m.  and  in  the 
Dragon  Corridor  and  Zuni  Point 
Corridor.  This  procedure  may  be 
conducted  safely  due  to  the  low 
airspeed  and  high  visibility  of 
heUcopters.  and  due  to  the  fact  that  the 
procedure  will  be  authorized  for  only  2 
commercial  operators  (at  present) 
whose  pilots  are  experienced  with  the 
operation  and  are  in  continuous 
commimication  on  a  common  radio 
frequency. 

The  lowest  available  flight  altitude  in 
the  part  of  the  canyon  traversed  by  the 
Dragon  Corridor  is  7,500  feet  MSL 
Fixed-wing  tour  flights  will  be  entering 
the  corridor  only  from  the  north,  over 
the  north  canyon  rim,  and,  therefore, 
will  be  at  altitudes  of  at  least  8.500  feet 
MSL  Accordingly,  the  altitude  of  7,500 
feet  MSL  is  available  for  heUcopter  tours 
in  the  Dragon  Corridor.  It  should  be 
noted  that  this  procedure  will  contain 
heUcopter  tours  totaUy  within  an  area 
and  at  an  altitude  specified  for  air  tours 
in  the  original  DOI  recommendations. 

Winter  operations  in  the  vicinity  of 
the  north  rim.  The  Bright  Angel  Flight- 
Free  Zone  recommended  by  DOL  and 
adopted  by  the  FAA,  requires  flights 
that  now  operate  over  the  canyon  to 
operate  over  the  high  terrain  of  the 
canyon's  north  rim  area.  Both  fixed-wing 
and  heUcopter  operators  noted  that 
clouds  and  low  visibiUty  above  the 
north  rim  in  the  winter  season  make 
winter  operation  above  that  area 
undesirable.  These  operators  urged  that 
the  FAA  adopt  a  winter  procedure 
permitting  tour  flights  to  operate  at  the 
same  altitudes  but  slightly  south  of  the 


north  rim  over  the  canyon,  to  avoid  the 
terrain  in  low-visibiUty  conditions.  The 
commenters  noted  that  at  that  time  of 
year,  the  north  rim  is  inaccessbile  and 
the  canyon  floor  is  virtuaUy  imused: 
therefore,  there  is  no  noise  impact  of 
operations  above  the  canyon  for  that 
limited  time. 

The  National  Paric  Service  has  noted 
that  operations  south  of  the  north  rim, 
over  the  canyon,  would  have  a  noise 
impact  on  the  south  rim,  which  is  used 
throughout  the  year.  Accordingly,  NPS 
opposes  the  adjusted  winter  route 
through  the  canyon.  Therefore,  the  FAA 
is  not  formaUy  adopting  a  different 
procedure  for  winter  tour  operations. 
The  FAA  notes  that  the  rule  provides  for 
deviations  bom  the  route,  for  purposes 
of  safety,  where  unforeseen  weather 
conditions  prevent  continued  legal  VFR 
operation  on  the  approved  route. 

Provisions  for  general  aviation/ 
transient  flights.  Several  general 
aviation  commenters  suggested  that  the 
plan  recommended  by  DOI  was 
discriminatory  toward  general  aviation, 
because  the  14,500-foot  MSL  ceiling  of 
the  flight-&«e  zones  effectively 
eliminated  most  general  aviation  aircraft 
&t)m  the  area.  The  FAA  agrees  that  that 
is  the  effect  of  the  recommended  ceiling. 
However,  while  the  flight-free  zones  do 
interfere  with  flight  through  the  area,  the 
longer  flight  routes  that  result  do  not 
present  a  safety  problem.  Accordingly, 
the  FAA  has  adopted  the  flight-free 
zones  to  the  altitude  recommended  even 
though  many  aircraft  wiU  not  be  able  to 
operate  over  the  tops  of  the  zones. 

Several  commenters  requested  that 
general  aviation  operators  have  access 
to  the  SFRA  equivalent  to  that  of 
commercial  air  tour  operators,  although 
not  necessarily  in  the  same  airspace. 
Some  tour  operators  specificaUy 
requested  that  general  aviation  and  air 
tour  flights  be  assigned  separate 
altitudes  and/or  routings. 

The  final  rule  adopted  provides  a  high 
degree  of  access  for  transient  flight 
through  the  area,  at  altitudes  that  will 
keep  transient  and  commercial  tour 
operators  in  separate  airspace.  Within 
the  flight-fi«e  zones,  general  aviation 
operations  are  subject  to  the  same 
restrictions  as  commercial  tour 
operations.  Outside  of  the  flight-fi«e 
zones,  the  rule  adopted  provides 
separate  altitudes  for  the  use  of 
commercial  air  tour  aircraft  and 
transient  aircraft  in  the  four  flight 
corridors  and  in  most  other  areas.  The 
FAA  estimates  that  approximately  85% 
of  die  fUghte  throught  die  SFRA  are 
commercial  air  tours,  using  specific 
procedures  approved  by  the  FAA  Flight 
Standards  Disbict  Office.  Transient 
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pilots  cannot  in  all  cases  be  expected  to 
navigate  the  corridors  with  the  precisioa 
of  the  air  tour  pilots,  or  to  be  as  ftnoMai 
with  potential  emergency  landing  sites. 
The  FAA  contimies  to  believe,  therefore, 
that  assi^uBent  of  the  lowrer  fh^t 
altitudes  to  the  air  toor  operators  and 
the  next  higher  altitudes  to  transient 
operators  is  a  £air  and  reasonable 
allocation  of  the  timited  air^iace 
availaMe. 

Both  air  tour  and  transient  fli^t 
altitudes  have  beoi  adinsted  upwftrd  as 
a  result  of  the  hi^ier  minimoM  flight 
ahitodes  recommended  by  DOI.  The 
minimum  altitudes  that  may  be  provided 
for  tow  operators  in  their  operations 
specifications  are  as  discuraed  above 
under  "Minimum  Flight  Altitudes.** 
Minimum  altitudes  for  transient 
operations  are  aooo  feet  MSL  west  of 
Diamond  Creek;  9gOQO  feet  MSL  from 
Diamond  Creek  to  Supai  Point;  laoOQ 
feet  MSL  from  Snpai  Point  to  Boundary 
Ridge;  and  the  same  as  for  tour 
operations  irom  Boundary  Ridgie  to  Lees 
Ferry  (6A»  feet  MSL  south  of  North 
Canyon  and  SAW  feet  MSL  north  of 
North  Canyon).  Minimum  altitudes 
charted  will  be  those  ajqilicable  to 
transient  operations. 

Above  these  altitudes,  and  outside  of 
corridors  and  flight-free  zones,  transient 
operations  are  not  restricted  to  any 
particular  route  whik  in  the  SFRA.  The 
FAA  specifically  requests  comments  on 
whedier  the  rules  adopted  provide 
sufficient  access  throu^  thie  area  for 
transi«it  operators,  and  at  the  same 
time  provide  sufficient  separation  of 
transient  and  air  tour  operations. 

FJig/its  to  and  over  areas  outside  the 
Grand  Canyon  National  Park.  DOT 
recommended  a  SFRA  similar  to  that  In 
effect  under  SFAR  50-1,  which  includes 
areas  outside  of  the  National  Park 
boundaries.  Comments  were  received 
from  fte  two  Indian  tribes  whose 
reservations  are  partly  within  the  SFRA, 
and  from  the  Bureau  of  Land 
Mmagement  (ELM]  of  the  Department 
of  the  Interior,  whfcfa  administers  land 
north  of  the  Grand  Canyon.  Legal 
counsel  for  the  Harasnpai  Tribe 
ol^eefed  to  the  routing  of  tour  fKghta 
over  the  reservation  that  results  from 
the  prohibition  of  flights  over  the  Park. 
The  tribe  requested  continued  air  access 
to  the  reservation  for  liraited  purposes 
within  the  control  of  the  tribe. 

The  Truxton  Canyon  Agency  of  the 
Bureau  of  In^an  ASavs.  on  behalf  df 
the  Hualapai  IntBan  Tribe,  objected  to 
any  limitation  on  flights  above  the 
Hualapai  ReservatioD  for  purposes  of 
the  management  objectives  of  Oe  Oand 
Canyon  Natioiial  Patk.  The  tribe 
requested  unrestricted  air  access  to  the 
resemtioa  for  fligbts  sanctioned  by  tke 


tribe.  BLM  commented  that  mchiston  of 
its  lands  within  the  SFRA,  under  the 
restrictions  craitained  in  the  proposal, 
would  advnsely  ^ect  the  abih^  of 
BLM  and  other  affected  Federal 
agencies  to  meet  mandatory 
management  responsibilities. 

With  respect  to  torn-  routes  over  the 
Havasupai  Reservat'on,  the  FAA  does 
not  anticipate  that  tour  routes  under  the 
rule  adopted  will  be  significantly 
different  from  those  currently  hj  use 
over  the  reservation  area.  However,  the 
FAA  invites  tribal  representatives  to 
contact  the  FBgfat  Standards  District 
Office  to  iHovide  information  on  areas 
of  the  reservation  in  vidiicfa  the  tribe 
objects  to  overflights.  To  the  extent 
practically  consistent  wiA  safety,  diese 
preferences  will  be  incorporated  in  the 
tour  routes  specified  in  the  operators' 
operations  specifications. 

On  the  issue  of  aerial  access  \o  lands 
within  the  SFRA.  \t  is  die  intent  of  the 
FAA  to  ensure  access  to  lands  outside 
of  the  Grand  Canyon  National  Park  at 
the  discretion  of  the  landowner  or 
responsible  land  administration  agency. 
Aircraft  operated  by  or  under  contract 
to  the  tribe  or  agency  will  have  access 
to  all  points  within  the  affected  lands, 
under  an  audiorization  issued  by  the 
Flight  Standards  District  Office.  The 
autfKMization  would  norraafl^  specify 
direct  «itry  and  exit  routes  and  would 
limit  flights  within  flight-free  zones  to 
those  necessary.  Ag^cies  such  as  KAf 
and  the  U.S.  Forest  Service,  with  mmi 
surveillance  responsibOities,  wooM  be 
authorized  for  general  unrestricted 
oyerfUgbt  by  agency  or  contractor 
aircraft. 

Limitation  on  the  number  oftoar 
flights.  Several  coramcnters  suggested 
that  FAA  limit  the  number  of  fli^rts  in 
the  vicinity  of  the  Park,  either  as  a 
means  of  reducing  aircraft  noise  or  as  a 
solution  to  the  safety  proUems 
discussed  in  the  NPRM.  DCn  did  not 
include  a  recommendation  to  limit  or 
reduce  the  mmnber  of  flights,  and  the 
FAA  does  not  find  any  independent 
justification  for  such  s  program,  which 
woidd  be  difficult  to  administer.  Also,  a 
reduction  in  the  number  of  flights  (short 
of  a  total  ben.  which  was  not 
contemplated  by  Congress  or  DOI)  is  not 
an  adequate  soiotion  to  die  safety 
problems  identified. 

Access  to  GCN.  Several  aviation 
commenlers  ol^ected  \o  any  restriction 
on  access  to  Grand  Canyon  National 
Park  Airport.  The  Bn^i  Angel  FH^t- 
Free  Zone  recommended  by  DOI  creates 
a  7,000  foot  barrier  5  nriles  north  of  the 
airport,  from  approxfraatety  the  300* 
radial  on  the  northwest  to  the  Wff 
radial  on  the  northeast  The  restriction 
on  access  to  the  airport  frtmi  the  north 


was  intended  by  UOH,  \o  provide  noise 
mitigation  to  the  south  rim  overiooks 
and  the  heavily  used  sreas  of  the  central 
canyon.  To  the  extent  the  recommended 
restriction  was  an  inconvenience  for 
aircraft  arriving  bfym  the  north  (or  on  air 
tours  fivm  the  west),  but  not  unsafe. 
Pub.  L 100-91  required  that  the 
recommendation  be  adopted  without 
change. 

The  safety  problem  with  the 
recommendation  identified  by  the  FAA 
was  not  with  the  existence  of  the  flight- 
free  ZfMie  itselt  but  rather  with  the  side- 
effect  of  requiring  all  arriving  traffic  to 
approach  the  airport  from  the  remaining 
unrestricted  qnadbrants.  fai  actuality, 
virtually  all  arriving  traffic  comes  from 
Las  Vegas  or  other  points  to  the  west 
Deprived  of  the  option  of  circling  over 
the  canyon  and  approaching  the  airport 
from  the  nordwast,  on  a  straight-tn 
approach  to  Runway  21.  these  flights 
will  enter  the  airport  traffic  area  from 
the  west  side.  The  sir^iaee  used  by 
these  arrivsls  is  limited  on  the  nordi  by 
die  300*  radial  which  defines  die  Bright 
Angel  Pl%ht-Free  Zone,  and  cm  the  south 
by  the  departure  traffic  taking  off  from 
Runway  21  (approximately  the  210* 
radial}.  Usable  altitudes  sre  similarly 
limited  by  the  hi^  terrain. 

The  Sho^one  Point  Corridor 
proposed  by  the  FAA  in  Notice  88-3 
would  be  a  simple  and  effective  solution 
to  this  situation.  However,  in  view  of 
objections  to  the  corridor  by  DO?  and 
many  pubfic  commenters,  due  to  its 
potential  noise  impact  on  the  central 
canyon  areV  the  FAA  has  adopted  an 
alternate  solution.  First,  as  discussed 
above,  the  Dragon.  Corridor  will  be 
reconfigured  to  bring  fixed-wing  tour 
aircraft  into  the  airport  traffic  area  over 
the  Henoits  Rest  area. 

Second,  special  procedures  will  be 
applied  for  commetdal  operators 
approaching  the  Grand  Gsnyon  Airport 
Each  commercial  operator  authorized  to 
conduct  air  tours  in  the  SFRA  will  be 
required  to  enter  into  a  letter  of 
agreement  with  the  Grand  Canyon  Air 
Traffic  Control  Tower  ipt  arrival  and 
departure  procedures.  Ilie  operator's 
operations  sperificstions  will 
incorporate  diis  rsqoireaKnt  and 
incorporate  the  residting  agreement  by 
reference.  The  procedaies  thus 
established  will  not  be  burdensome  for 
operators,  but  will  ensure  that:  (i) 
Arriving  flights  contact  the  tower  in 
advance  c^  arriving  at  the  aerpOTt  traffic 
area,  for  seqnenc^  (ii)  arriving  flints 
will  be  distribnted  in  s  pattern  diat 
permits  efficient  handling  by  the  tower; 
and  (iii}  there  is  no  conffict  between 
arrival  and  departure  patterns. 


Because  transient  operations  axe  a 
relatively  small  portion  of  total  Grand 
Canyon  Airport  operations,  no  special 
procedures  will  be  established  for 
transient  arrivals  at  this  time.  However, 
if  the  need  arises,  the  FAA  may 
establish  such  procedures  in  the  future. 
Airways /IFFL  In  die  NPRM.  die  FAA 
Proposed  to  apply  the  recommended 
restrictions  to  Instrument  Flight  Rules 
(IFR)  operations,  but  deferred  a  decision 
on  the  relocation  of  Federal  Airways 
that  currendy  cross  the  Grand  Canyon. 
Many  commenters  supported  the  DOI 
recommendations  and  urged  that  the 
airways  be  moved.  Aviation 
commenters  generally  requested  that  the 
airways  be  retained  and  that  IFR 
operations  not  be  affected  by  new  rules. 
Some  of  these  commenters  felt  strongly 
that  surface  exposure  to  aircraft  noise 
(at  altitudes  of  more  than  9,000  feet  MSL 
or  7,000  feet  above  the  surface]  did  not 
justify  elimination  of  IFR  operations 
f  through  the  area. 

DOI  has  affirmed  its  interest  in 
relocation  of  the  airways  to  avoid 
overflight  of  certain  areas  of  the  Grand 
Canyon  National  Park.  The  FAA  is  not 
rejecting  the  recommendation,  but  is 
tmable  to  alter  the  airway  structure 
within  the  time  frame  required  for  this 
rulemaking  by  Pub.  L  lOO-Ol.  In  order  to 
revise  the  airway  structure  as  requested, 
the  FAA  will  need  to  determine  whether 
alternate  airways  can  meet  IFR  traffic 
needs  in  this  area.  If  not  relocation  of 
the  airways  woidd  require  that  FAA 
develop  and  flight-check  alternate 
routes  off  existing  VOR  stations  and/or 
establish  one  or  more  additional  VOR 
stations  to  support  new  airways. 

Not  all  routes  between  facilities  in 
this  area  are  available,  because  terrain 
and  magnetic  disturbances  render 
signals  unusable.  Accordingly,  the  FAA 
is  unable  to  determine  the  feasibilify  of 
relocating  all  airways  as  requested.  At 
this  time,  however,  the  FAA  intends  to 
begin  processing  three  new  airways:  (i) 
Between  die  Page  VOR  and  Tuba  City 
VOR,  to  provide  a  low-altitude  alternate 
to  Airway  V-293  that  does  not  pass 
through  the  SFRA:  (ii]  between  Tuba 
Cify  VOR  and  Grand  Canyon  VOR  widi 
a  slight  dogleg  to  the  south  to  avoid  the 
Desert  View  Flight-Free  Zone;  and  (iii) 
between  Peach  Springs  VOR  and  St 
George  VOR. 

In  the  interim,  the  FAA  has  adopted  a 
regulation  that  is  appUcable  to  IFR 
operations,  with  an  exception  for  pilots 
who  are  complying  with  ATC 
instructions.  This  provision  is  intended 
primarily  to  permit  the  descent  through 
14.500  feet  MSL  by  aircraft  approaching 
Las  Vegas,  and  under  the  control  of  Las 
Vegas  Approach  Control.  Descents 


would  normally  not  be  below  14,500  feet 
tmtil  west  of  Rent  Intersection. 

The  rule  would  require  transient  IFR 
operations  using  one  of  the  3  airways 
through  the  area  to  remain  at  altitudes 
of  14,500  feet  MSL  or  higher.  Aircraft 
unable  to  use  these  altitudes  would  be 
required  to  file  for  a  different  route  to 
avoid  die  SFRA.  The  effective  date  of 
the  applicabilify  of  the  rule  to  IFR 
operations  will  be  March  19, 1989,  to 
permit  time  for  the  alternate  airways  to 
be  established.  The  delayed  effective 
date  will  have  litde  environmental 
impact  because  of  the  small  number  of 
transient  low-altitude  IFR  operations 
through  the  area  in  the  winter  months. 

Military  operations.  The  Department 
of  the  Air  Force,  through  the 
Representative  to  the  FAA  Western 
Pacific  Region,  concurred  with  the 
general  purpose  and  concept  of  the  DOI 
recommendations,  but  noted  specific 
problems  for  the  Air  Force  that  would 
result  Specifically,  die  SFRA  and  flight- 
fr«e  zones  would  prohibit  or  require 
modification  of  several  low-level 
military  training  routes  through  the  area. 
These  routes  generally  pass  along  the 
edge  of  the  canyon  area  and  not  over 
central  or  especially  noise-sensitive 
locations.  The  Air  Force  requested  an 
exemption  or  waiver  of  the  rules  to 
permit  some  degree  of  military  training 
on  or  near  existing  routes. 

It  is  FAA's  understanding  diat  DOI  is 
in  agreement  that  some  level  of  military 
training  on  the  periphery  of  the 
regulated  area  is  highly  important  to  the 
military  and  will  have  no  significant 
effect  on  noise  levels  in  th6  Park. 
Accordingly,  the  FAA  is  in  the  process 
of  discussions  with  DOI  and  the  Air 
Force  on  the  Air  Force's  request 

Weather  deviations.  Several 
commenters,  including  both  helicopter 
and  fixed-wing  aircraft  operators,  noted 
the  special  problems  with  operating  an 
aircraft  in  the  canyon  area  presented  by 
weather  conditions  characteristic  of  the 
area.  Examples  cited  were  strong  gusfy 
winds  and  thermals;  thunderstorms  and 
rain  squalls;  and  in  winter,  snow  squalls 
and  low  visibility.  In  the  absence  of 
flight  restrictions,  pilots  have  the 
flexibility  to  maneuver  to  avoid 
^unforeseen  conditions.  SFAR  50-1 
substantially  retained  this  flexibility  by 
permitting  flight  on  an  east-west  route 
above  the  central  canyon  area.  The 
restrictions  recommended  by  DOI,  by 
eliminating  the  east-west  route  and 
requiring  most  flights  to  cross  the  north 
rim,  and  by  resticting  flights  to  2-mile- 
wide  flight  corridors,  gready  reduce  the 
ability  of  pilots  to  avoid  weather 
conditions. 


The  FAA  has  essentially  adopted  the 
configuration  of  the  flight-free  zones  and 
flight  corridors  recommended  by  DOI, 
and  there  will  be  no  east-west  flight 
route  over  the  canyon  area  below  14,500 
feet  MSL  The  rule  maintains  safety  in 
two  ways.  First  helicopter  air  tours  will 
be  permitted  to  reverse  direction  in  the 
Dragon  Corridor  and  return  to  the  south 
rim  at  the  same  altitude,  avoiding  the 
necessity  of  climbing  over  the  north  rim. 
Second,  the  rule  provides  that  pilots 
may  deviate  from  course  to  maintain 
safety  of  flight  in  the  avoidance  of  other 
aircraft  or  unsafe  weather  conditions. 

VII.  Public  process.  Several 
commenters  objected  to  the  relatively 
brief  comment  period  (24  days]  and  to 
the  issuance  of  the  notice  only  one  day 
prior  to  the  hearings.  The  expedited 
rulemaking  timetable  in  this  case  was 
necessitated  by  the  relatively  brief  time 
period  provided  by  Pub.  L 100-91. 
Notice  of  the  pubUc  meetings  was 
provided  by  publication  in  the  Federal 
Register,  on  February  8,  as  early  as  the 
reservation  of  facilities  coidd  be 
confirmed.  Also,  the  comment  period 
was  open  as  long  as  possible  before  the 
next  agency  action  was  required  under 
Pub.  L 100-91,  on  March  2& 

Vin.  Effective  date.  Several 
commenters  requested  that  the  effective 
date  of  the  final  rule  be  delayed  until 
September  or  October  1988,  to  avoid  a 
substantial  change  in  the  tour  routes 
and  procedures  in  the  middle  of  the 
busy  summer  season. 

The  FAA  agrees  that  a  changeover  in 
the  tour  routes  and  transient  procedures 
in  the  summer  would  not  be  consistent 
with  safety.  Also,  the  next  sectional 
aeronautical  chart  that  includes  the 
Grand  Canyon  area  will  not  be 
published  until  late  September,  so  it 
would  not  be  feasible  to  provide  notice 
to  transient  pilots  of  the  new  procedures 
before  that  time.  It  would  be 
unacceptable  from  a  safety  standpoint 
to  implement  a  substantial  change  in 
flight  procedures  before  the  new 
procedures  could  be  shown  on  charts. 

Finally,  the  implementation  of  certain 
aspects  of  the  regulation  adopted  will 
require  additional  time.  Each  of  the  tour 
operators  will  need  to  submit  to  the 
Flight  Standards  District  Office  its 
proposed  tour  routes  under  the  new 
rules.  The  FSDO  must  then  reconcile  the 
routes  and,  in  coordination  with  the 
operators,  determine  the  final  tour 
routes  that  will  be  specified  in  each 
operator's  operations  specifications. 
Also,  each  of  the  major  tour  operators 
will  be  required  to  enter  into  a  letter  of 
agreement  with  the  Grand  Canyon 
Airport  Control  Tower.  Development  of 
the  letters  of  agreement  cannot  be  made 
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Hnal  imtil  operatofa  are  reiatively 
certain  of  the  details  of  tfaeir  respective 
tour  routes.  Accorcfin^,  boA  the  PSDO 
and  the  air  traffic  personnel  will  benefit 
&om  the  time  to  develop  adequate 
procedtffes. 

fai  conwderation  of  the  above,  the 
FAA  is  making  the  regolation  effective 
on  September  22, 1988,  couiddent  with 
pubhcation  of  the  sectional  chart 
including  the  new  regulatiom  and 
procedures.  As  noted  above,  the 
effective  date  for  applicability  of  the 
mle  to  IFR  (qwratims  ¥vill  be  April  (k 

198a 

The  Special  Federal  Aviadon  Regulation 

In  consideration  of  the  comments 
received  in  respoose  to  Notice  88-3,  and 
after  extensive  consultation  with  the 
Office  of  the  Secretary  <rf  the  Interior  m 
accordance  with  Section  3.(bK2)  of  Pub. 
L  100-91.  the  FAA  is  adopting  an 
amendment  to  Special  Federal  Aviation 
Regulation  (SFAR)  50-1  to  implement 
recooiBiendatioDs  aubmitted  hy  the 
Department  of  the  Interior  pursuant  to 
Secti<Hi  34bMl}  of  that  law.  To  the 
extent  the  rule  adopted  varies  from  the 
DOI  reconimendatifons,  the  FAA  has 
sought  to  develop  altcnative  measures 
which  are  acceptable  to  DOI  and  which 
promote  the  purposes  of  Pub.  L.  100-81. 
DOI  has  participated  in  this  effort,  and 
the  fiaal  rule  has  received  the  general 
approval  of  the  Office  of  the  Secretary 
of  the  Interior.  In  sumstiary.  the 
amendments  will  do  the  followiag; 

1.  Raise  the  ceiling  of  the  Grand 
Canyon  National  Park  Special  Flight 
Rules  Area  from  g.OTO  feet  MSL  to  but 
not  including  14,500  feet  MSL.  The 
restrictions  that  apply  in  the  airspace 
will  be  essentially  as  requested  by  DOL 

2.  Alter  the  boundaries  of  the  existing 
Special  Flight  Rules  Area  to  include  the 
northeast  extension  of  the  canyon  to 
Lees  Ferry. 

3.  Prohibit  operation  by  aircraft  below 
certain  nrimmum  altitudes,  vndi  specific 
exceptions  that  provide  for  the  limited 
exceptions  contained  in  Pub.  L  100-91: 
(a)  NPS  ednrinistrative  ffigfats;  (bj  fl^fats 
required  for  the  transportation  of 
persons  and  snpphes  to  and  from  Sopal 
Village  and  the  lands  of  the  Ifavasupai 
Indian  Tribe  of  Arizona,  and  (c)  Sights 
that  operate  on  a  cfireet  roote  between  a 
point  on  die  North  Rim  outside  of  ^ 
I^trk  and  locations  on  die  Hoalapai 
Indian  Reservation  fas  designated  by 
the  tribe^  and  whose  sole  purpose  is 
transporting  indiriduals  to  or  from  boat 
trips  on  the  Colorado  River  and  any 
guide  of  such  a  trip. 

Miniranra  allowable  fii^  altitudes  in 
each  of  5  sectore  of  the  canyon  are  fl} 
5,000  feet  M^  for  die  eastern  section 
from  Lees  Ferry  to  Nordi  Canyon;  (2} 


6,000  feet  MSL  from  die  Nortfi  Canyon  to 
Boundary  Ridge,  where  the  Grand 
Canyon  visibly  begins  to  widen;  [3]  7,500 
feet  MSL  from  Boundary  Ridge  to  Sepsi 
Point  (YiBtidieska  Point);  (4)  8.500  fleet 
MSL  from  Supai  Pofait  to  Diamond 
Creek;  and  (5)  SAD  feet  MSL  for  die 
western  section  from  Diamond  Creek  to 
die  Grand  Wash  Qiffs. 

Higher  minimum  ffight  altitudes  are 
specified  for  transient  general  aviation 
operations  outside  of  fhght-free  sones 
and  fU^t  oorridorB  between  Grand 
Wash  Qiffa  to  Boundary  Ridge:  (1) 
104)00  feet  MSL  from  Boundary  Ridge  to 
Supai  Poutt  (Ynmidieska  Ptonrt);  (2)  ftOOO 
feet  MSL  from  Supai  Point  to  Dianiand 
Creek:  and  (3]  8.000  feet  MSL  for  die 
western  section  bt>m  Diamond  Qeek  to 
die  Grand  Wash  Qiffs. 

4.  Prohibit  operation  in  four  "fbght- 
free  zones"  unless  necessary  for  the 
purposes  enumerated  in  paragraph  3 
above  for  flight  altitudes.  The  fli^it-free 
zones  sre: 

(a)  Deaeii  View  PUght  Free-Zone.  An 
area  around  die  Desert  View  Overtook. 
The  area  between  the  Desert  View  and 
Bright  Angel/ Shinumo  Fl^t-Free  Zones 
is  designated  die  "Zuni  Point  Corridor.'' 

(b)  Bright  Aogei  Flight-Free  Zone,  An 
area  substantially  identical  to  the  Bri^t 
Angel  Fli^it^'ree  Zone  recommended  by 
DOL 

Cc)  Shinumo  Flight-Free  Zone.  An  area 
substantially  iHffiti^-al  to  the  Shimmy 
Flight-Free  Zone  recommended  by  DOL 
The  Dragon  Corridor  would  be  in  the 
same  location  as  the  central  flight 
corridor  recommended  by  DOL  but 
would  be  widened  at  the  north  end  and 
would  incorporate  an  additional  routing 
from  the  Colorado  River  southeast  over 
Hermits  Rest 

(d)  Toroweap/Thunder  River  Flight 
Free  Zone.  An  area  nearly  identical  to 
the  Toroweap/TTiunder  River  FUght-Ft«e 
Zone  recommended  by  DOI,  except  for 
an  additional  north-soudi  ffi^t  corridor 
west  of  Havaau  Canyon.  fTUckup 
Canyon  Corridor"}.  The  ffi^t  corridor 
between  the  Bright  Angel/Shhnnno  and 
ToroweapnTiunder  River  FUght-F^e 
Zones  ("Fossil  Canyon  Coiridar^  would 
be  retained  substantially  as 
recommended  by  DOf. 

A  total  of  four  corridors  for  aircraft 
flight  above  minimum  flf^  altitudes  are 
provided  throng  or  between  the  rones. 
The  desciipdon  of  die  zones  in  some 
cases  has  been  modified  to  use  aviation 
terminology  and  references  to 
navigation  aids,  where  possible.  Except 
for  the  Tbckup  Cocridor  west  of  Havasn 
Canjron,  and  the  modificadons  to  the 
Dragon  Corridor,  the  boundaries  and 
tirea  coverage  of  the  zones  are 
essentially  as  recommended  by  DOL 


5.  Specify  routes  and  altitudes  for 
operation  in  the  four  corridors  between 
and  through  the  fli^t-free  zones  and 
outside  of  the  zones.  The  procedures 
replace  the  transient  routes  contained  in 
SFAR  50-1. 

6.  Retain  the  existing  prohibition  on 
flight  closer  than  500  feet  to  any  terrain 
or  structure  in  the  canyon,  except  when 
necessary  or  when  specifically 
authorized  bt  certain  purposes. 

7.  Retain  the  existing  requirement  to 
monitor  a  common  frequency  in  each 
sector  of  the  canyon.  The  requirement 
for  air  tour  operatora  and  other  specially 
authorized  flights  to  make  position 
reports  is  deleted  from  the  rule  as 
unnecessary,  because  it  is  included  in 
the  authorizations  for  these  operators. 


This  action  u  a  final  rule.  However, 
because  the  rule  includes  specific 
details  that  were  discussed  only  by 
general  subject  in  the  notice,  a  comment 
period  is  being  provided.  Comments 
received  %vin  be  used  in  any 
consideration  of  future  changes  to  the 
rule.  Comments  on  the  rule  are  due  by 
August  1. 1988.  Comments  may  be  sent 
to  the  address  listed  under 
' above. 


Bivitaanienkal 

An  environmental  assessment  of  the 
rule  adopted  and  a  Finding  of  No 
Signfficant  Impact  have  been  placed  in 
the  rules  docket  la  summary,  the 
assessment  concluded  that  as  a  result 
of  the  rule  adopted,  certain  areas  of  the 
Grand  Canyon  will  receive  less  aircraft 
noise  than  under  existing  regulations, 
and  odiers,  in  parti*cular  the  Hermits 
Rest  area  of  the  south  canyon  rim, 
would  receive  a  slight  increase  in    - 
perceived  aircraft  noise.  However,  in 
consideration  of  die  volume  of  traffic, 
the  altitude  of  flight  routes,  and  the 
noise  characteristics  of  the  aircraft 
typically  used  in  canyon  flights,  the 
FAA  has  detetmined  that  no  significant 
environmental  impact  will  result  from 
the  new  rules. 


The  Department  of  the  Interior,  in 
develcqitng  the  recommendaU'ons 
submitted  und»  Pub.  L 100-01. 
prepared  a  cost-benefit  analysis  of  die 
proposaL  This  analysis  was  submitted 
with  the  DOI  recommendations  on 
December  29  and  has  been  induded  in 
die  FAA  public  dodcet  for  this 
rulemaking.  The  DOI  analysis  concluded 
that,  on  balance,  in  view  (tf  the  miniTniiT 
cost  expected  to  the  air  tour  operators 
and  the  significant  benefits  to  park 
resources  and  visitors,  the  rules 


recommended  by  DOI  would  be  cost- 
beneficial. 

FAA  Evahiadon 

The  FAA  does  not  have  quantitative 
information  that  would  tend  to  either 
support  or  alter  the  conclusions  of  the 
DOI  analysis.  Several  air  tour  operators 
commented  that  the  DOI 
recommendations,  if  implemented, 
would  have  an  adverse  economic  effect 
on  their  business. 

The  FAA  may  not  consider  economic 
impact  in  this  rulemaking.  Accordingly, 
comments  on  the  economic  impacts  of 
the  proposed  regulation  have  been 
included  in  the  docket  but  have  not  been 
addressed.  , 

Regulatory  Flexibility 

The  Regulatory  Flexibility  Act  of  1980 
requires  agencies  to  identify  ndes  that 
will  have  a  significant  economic  impact 
on  small  entities,  including  small 
businesses.  The  aimualized  threshold  of 
significant  economic  impact  for  a  Part 
135  air  taxi  with  9  or  fewer  aircraft  is 
considered  by  die  FAA  to  be  $3,700  (in 
1986  doUara).  On  information  currendy 
available,  the  FAA  cannot  certify  that 
the  proposed  rule  would  not  have  a 
significant  effect  on  a  substantial 
number  of  small  entities.  However,  the 
FAA  has  not  conducted  a  regulatory 
flexibilify  analysts  of  the  proposed  rule 
because  the  provisions  of  Pub.  L  lOO-Ol 
preclude  the  adoption  of  alternative 
measures. 

For  the  reasons  set  forth  above,  the 
FAA  has  determined  that  this  proposed 
amendment  (1)  is  not  a  major  rule  under 
Executive  Order  12291,  and  (2)  is  not 
considered  significant  under  Department 
of  Transportation  Regulatory  Policies 
and  Procedures  (44  FR 11024;  February 
26.1979). 

Federalism  Determination 

The  amendment  set  forth  herein 
would  not  have  substantial  direct  effects 
on  the  states,  on  the  relationship 
between  the  national  government  and 
the  states,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government  The 
regulations  set  forth  in  this  notice  would 
be  promulgated  pureuant  to  the 
authority  in  the  Federal  Aviation  Act  of 
1958.  as  amended  (49  U.S.C.  1301.  et 
seq.),  which  has  been  construed  to 
preempt  state  law  regulating  the  same 
subject  Therefore,  in  accordance  with 
Executive  Order  12612.  it  is  determined 
that  this  regulation  does  not  have 
federaUsm  implications  warranting  the 
preparation  of  a  Federalism 
Assessment 


List  of  Subjects  in  14  CFR  Parts  91  and 
135 

Aircraft,  Aviation  safefy,  Air  taxi  and 
commercial  operators.  Grand  Canyon. 

The  Proposed  Special  Federal  Aviadon 
Regulation 

For  the  reasons  set  out  above,  the 
Federal  Aviation  Administration  is 
amending  14  CFR  Parts  91  and  135  as 
follows: 

PARTS  91  AND  135— {AMENDED] 

1.  The  authority  citation  for  Part  91 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1301(7).  1303, 1344. 
1348, 1352  throu^  1355, 1401. 1421, 1422 
through  1431, 1471, 1472. 1502. 15ia  1S22.  and 
2121  through  2125:  Articles  12.  29.  31.  and 
32(a)  of  the  Convention  on  International  Civil 
Aviation  (61  SUt.  1180):  42  U.&C.  4321  et  seq.: 
E.0. 11514: 49  U.S.C.  106(g)  (Revised  Pub.  L 
97-449,  lanuary  12. 1983). 

2.  The  authority  citation  for  Part  135 
continues  to  read  as  follows: 

Audioritr-  49  U.S.C.  13S4(a).  1355(a).  1421 
through  1431,  and  1502: 48  U.S.C.  106(g) 
(Revised  Pub.  L  97-449,  January  12, 1983). 

3.  By  redesignating  Special  Federal 
Aviation  Regulation  No.  50-1  as  Special 
Aviation  Regulation  50-2  and  revising  it 
to  read  as  follows: 

Special  Federal  Aviation  Regulation  No.  50-2 

Special  Flight  Rules  in  the  Vicinity  of  the 
Grand  Canyon  National  Park,  AZ 

Section  1.  Applicability.  This  rule 
prescribes  special  operating  rules  for  all 
persons  operating  aircraft  in  the  following 
airspace,  designated  as  the  Grand  Canyon 
National  Parte  Special  Flight  Rules  Area: 

That  airspace  extending  upward  from  the 
surface  up  to  but  not  including  14,500  feet 
MSL  within  an  area  bounded  by  a  line 
beginning  at  lat  3«*09'30'  N.,  long.  114*03'00' 
W.:  northeast  to  lat  36*14'00"  N.,  long. 
113*09'50'  W.;  thence  northeast  along  the 
boundary  of  the  Grand  Canyon  National  Park 
to  36*22'55'  N.,  long.  112*52'00'  W.;  to  lat 
36'30'30'  N.,  long.  112'36'15'  W.  to  lat 
36*21'30'  N.,  long.  112*00'00'  W.  to  lat 
3a*35'30'  N.,  long.  111*53'10'  W.,  to  lat 
36*53'00'  N..  long.  111*36'45'  W.  to  lat 
36*53'00'  N..  long.  lll'33'OO"  W.;  to  lat 
36*19'00'  N.,  long.  111*50'50*  W.;  to  lat 
38*ir00'  N.,  long.  lll'42'OO'  W.;  to  lat 
35*59'30'  N.,  long.  111*42'00'  W.;  to  lat 
35'57'30'  N..  long.  112*03'55'  W.;  thence 
coimterdockwise  via  the  5  statute  mile  radius 
of  the  Grand  Canyon  Airport  airport 
reference  point  (lat  35*57'09'  N.,  long. 
112*08'47'  W.)  to  lat.  35*57'30'  N.,  long. 
112'14'00'  W.;  to  lat  35*5r30'  N.,  long. 
113*11'00'  W.:  to  lat  35*42'30'  N..  long. 
113*11'00'  W.;  to  lat  35*38'30'  N.,  long. 
113*27*30'  W.;  thence  counterclockwise  via 
the  5  statute  mile  radius  of  the  Peach  Springs 
VORTAC  to  lat.  35*41'20'  N.,  long.  113"36'00' 
.  W.:  thence  to  the  point  of  l>eginiung. 

Section  2.  Definitions.  For  the  purposes  of 
this  special  regulation. 


"Flight  Standards  District  OHice"  means 
the  FAA  Flight  Standards  District  Office  %vith 
jurisdiction  for  the  geographical  area 
containing  the  Grand  Canyon. 

"Park"  means  the  Grand  Canyon  National 
Park. 

"Special  Flight  Rules  Area"  means  the 
Grand  Canyon  National  Park  Special  Flight 
Rules  Area. 

Section  3.  Aircraft  operations:  general 
Except  in  an  emergency,  no  person  may 
operate  an  aircraft  in  the  Special  Flight  Rules 
Area  under  VFR  on  or  after  September  22, 
1988,  or  under  IFR  on  or  after  April  6, 1980. 
tmless  the  operation — 

(a)  Is  conducted  in  accordance  with  the 
following  procedures: 

Not«  THE  FOLLOWING  PROCEDURES 
DO  NOT  RELIEVE  THE  PILOT  FROM  SEE- 
AND-AVOID  RESPONSffiaJTY  OR 
COMPLL\NCE  WITH  FAR  91.79. 

(1)  Unless  necessary  to  maintain  a  safe 
distance  from  other  aircraft  or  terrain — 

(i)  Remain  clear  of  the  areas  described  in 
Section  4;  and 

(ii)  Remain  at  or  above  the  following 
altitudes  in  each  sector  of  the  canyon: 

Eastern  section  from  Lees  Ferry  to  North 
Canyon  and  North  Canyon  to  Boundary 
Ridge:  as  prescribed  in  Section  5. 

Boundary  Ridge  to  Supai  Point 
(Yumitheska  Point):  10.000  feet  MSL 

Supai  Point  to  Diamond  Creek:  9,000  feet 
MSL 

Western  section  from  Diamond  Creek  to 
the  Grand  Wash  Cliffs:  8,000  feet  MSL 

(2)  Proceed  through  the  four  flight  corridors 
described  in  Section  4  at  the  following 
altitudes  unless  otherwise  authorized  in 
writing  by  the  Flight  Standards  District 
Office: 

Northbound 

11,500  or 
13,500  feet  MSL 

Southbound 

10.500  or 
12,500  feet  MSL 

(b)  Is  authorized  in  writing  by  the  Flight 
Standards  District  Office  and  is  conducted  in 
compliance  with  the  conditions  contained  in 
that  authorization.  Normally  authorization 
will  be  granted  for  operation  in  the  areas 
described  in  Section  4  or  below  the  altitudes 
listed  in  Section  5  only  for  operations  of 
aircraft  necessary  for  law  enforcement 
firefighting,  emergency  medical  treatment/ 
evacuation  of  persons  in  the  vicinity  of  the 
Park:  for  support  of  Park  maintenance  or 
activities;  or  for  aerial  access  to  and 
maintenance  of  other  property  located  within 
the  Special  Flight  Rules  Area.  Authorization 
may  be  issued  on  a  continuing  basis. 

(c)  U  conducted  in  accordance  with  a 
spedfic  authorization  to  operate  in  that 
airspace  incorporated  in  the  operator's  Part 
135  operations  specifications  and  approved 
by  the  Flight  Standards  District  Office. 

(d)  Is  a  search  and  rescue  mission  directed 
by  the  U.S.  Air  Force  Rescue  Coordination 
Center. 

(e)  Is  conducted  within  3  nautical  miles  of 
Whitmore  Airstrip,  Pearce  Ferry  Airstrip. 
North  Rim  Airstrip,  Cliff  Dwellers  Airstrip,  or 
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Marble  Canyon  Airstrip  at  an  altitude  less 
than  3,000  feet  above  airport  elevation,  for 
the  purpose  of  landing  at  or  taking  off  from 
that  facility.  Or 

(f)  Is  conducted  under  and  IFR  clearance 
and  the  pilot  is  acting  in  accordance  with 
ATC  instructions.  And  IFR  flight  plan  may 
not  be  filed  on  a  route  or  at  an  altitude  that 
would  require  operation  in  an  area  described 
in  Section  4. 

Section  4.  Flight-free  zones.  Except  in  an 
emergency  or  if  otherwise  necessary  for 
safety  of  flight,  or  unless  otherwise 
authorized  by  the  Flight  Standards  District 
Office  for  a  purpose  listed  in  Section  3(b),  no 
person  may  operate  an  aircraft  in  the  Special 
Flight  Rules  Area  within  the  following  areas: 

(a)  DeseH  View  Flight-Free  Zone.  Within 
an  area  bounded  by  a  line  beginning  at  Lat. 

as'sg-so"  n..  Long.  iii'4e'20"  w.  to  ss'ss-ao" 

N..  Long.  111'52'45"  W.;  to  Lat.  38*04'50"  N., 
Long.  lll'52'OO"  W.:  to  Lat.  36'06'00"  N.. 
Long.  111'46'20"  W.;  to  the  point  of  origin;  but 
not  including  the  airspace  at  and  above 
10,500  feet  MSL  within  1  mile  of  the  western 
boundary  of  the  zone.  The  area  between  the 
Desert  View  and  Bright  Angel  Flight-Free 
Zones  is  designated  the  "Zuni  Point       i 
Corridor."  ' 

(b)  Bright  Angel  Flight-Free  Zone. 'Witiua 
an  area  bounded  by  a  line  beginning  at  Lat 
35*59'30"  N,  Long.  111'55'30"  W;  to  Lat. 
35*S9'30"  N,  Long.  112*0400"  W;  thence 
counterclockwise  via  the  5-statute-mile 
radius  of  the  Grand  Canyon  Airport  point 
(Lat.  35°57'09"  N.,  Long.  112°08'47"  W.)  to  Lat. 
36'01'30"N.,  Long.  112*11'00"  W;  to  Lat. 
38*06'15"  N.,  Long.  112*12'50"  W.;  to  Ut, 
36*14'40"  N..  Long.  112*08'50"  W.;  to  Lat. 
38*14'40"  N.,  Long.  Hl°57'30"  W.;  tO  Lat 
36°12'30"  N.,  Long.  112°53'50"  W.;  to  the  point 
of  origin;  but  not  including  the  airspace  at 
and  above  10,500  feet  MSL  within  1  mile  of 
the  eastern  boundary  between  the  southern 
boundary  and  Lat.  36°04'50"  N.;  and  not 
including  the  airspace  at  and  above  10,500 
feet  MSL  northwest  of  a  line  1.4  nautical 
miles  southeast  of  the  centerline  of  the  Page 
VOR  216"  True  radial.  The  area  bounded  by 
the  Bright  Angel  and  Shinumo  Flight-Free 
Zones  is  designated  the  "Dragon  Corridor." 


(c)  Shinumo  Flight-Free  Zone.  Within  an 
area  boimded  by  a  line  beginning  at  Lat 
36'04'00"  N.,  Long.  112'16'40"  W;  northwest 
along  the  park  boundary  to  a  point  at  Lat 
36*11'45"  N..  Long.  112*32'15"  W.;  to  Lat 
36*21'15"  N.  Long.  112*20'20"  W.;  east  along 
the  park  boundary  to  Lat.  36'21'15"  N.,  Long. 
112'13'55"  W.;  to  Lat  36'14'40"  N.,  Long. 
112*11'25"  W.;  to  the  point  of  origin;  but  not 
including  the  airspace  at  and  above  laSOO 
feet  MSL  southeast  of  a  line  2.8  nautical  miles 
northwest  of  the  centerline  of  the  Page  VOR 
216°  True  radial.  The  area  between  the 
Thunder  River/Toroweap  and  Shinumo  Flight 
Free  Zones  is  designated  the  "Fossil  Canyon 
Corridor." 

(d)  Toroweap/Thunder  River  Flight-Free 
Zone.  Within  an  area  bounded  by  line 
beginning  at  Lat  36*22'45"  N.,  Long. 
112*20'35"  W.;  thence  northeast  along  the 
boundary  of  the  Grand  Canyon  National  Park 
to  Lat  36*15'00"  N.,  Long.  113°03'15"  W.;  to 
Lat  36*1500"  N.,  Long.  113*07'10"  W.;  to  Lat 
36*10'30"  N.,  Long.  113*07'10"  W.;  thence  east 
along  the  Colorado  River  to  the  confluence  of 
Havasu  Canyon  (Lat.  36*18'40"  N.,  Long. 
112*45'45"  W.;)  including  that  area  within  a 
1.5-nautical-mile  radius  of  Toroweap 
Overiook  (Lat.  36*12'45"  N.,  Long.  113*03'30" 
W.);  to  the  point  of  origin;  but  not  including 
the  following  airspace  designated  as  the 
'Tuckup  Canyon  Corridor":  (i)  at  or  above 
6,500  feet  MSL  within  an  area  bounded  by 
Lat.  36*22'55"  N.,  Long.  112°47'40"  W.;  to  Lat. 
36°22'55  '  N.  Long.  112*50'00"  to  Lat.  36*17'10" 
N.,  Long.  112*50'00"  W.,  to  Lat.  36'17'10"  N.. 
Long.  112*47'40"  W.,  to  the  point  of  origin, 
and  (ii)  at  or  above  10,500  feet  MSL  %vithin  1 
mile  of  the  eastern  and  western  boundaries 
of  the  corridor  defined  in  (d)(i)  of  this  section. 

Section  5.  Minimum  flight  altitudes.  Except 
in  an  emergency  or  if  otherwise  necessary  for 
safety  of  flight  or  unless  otherwise 
authorized  by  the  Flight  Standards  District 
Office  for  a  purpose  listed  in  Section  3(b),  no 
person  may  operate  an  aircraft  in  the  Special 
Flight  Rules  Area  at  an  altitude  lower  than 
the  following: 

(a)  Eastern  section  from  Lees  Ferry  to 
North  Canyon:  5,000  feet  MSL 

(b)  Eastern  section  from  North  Canyon  to 
Boundary  Kidge:  6,000  feet  MSL 


(c)  Boundary  Ridge  to  Supai  (Yumitheska) 
Point  7,500  feet  MSL 

(d)  Supai  Point  to  Diamond  Creek:  6,500 
feet  MSL 

(e)  Western  section  from  Diamond  Creek  to 
the  Grand  Wash  Cliffs:  5,000  feet  MSL 

Section  6.  Commercial  sightseeing  flights. 

(a)  Notwithstanding  the  provisions  of 
Federal  Aviation  Regulations  S  135.1(b)(2), 
nonstop  sightseeing  flights  that  begin  and  end 
at  the  same  airport  are  conducted  within  a 
25-statute-mile  radius  of  that  airport,  and 
operate  in  or  through  the  Special  Flight  Rules 
Area  during  any  portion  of  the  flight  are 
governed  by  the  provisions  of  Part  135. 

(b)  No  person  holding  or  required  to  hold 
an  operating  certificate  under  Part  135  may 
operate  an  aircraft  in  the  Special  Flight  Rules 
Area  except  as  authorized  by  operations 
specifications  issued  under  that  part. 

Section  7.  Minimum  terrain  clearance. 
Except  in  an  emergency,  when  necessary  for 
takeoff  or  landing,  or  unless  authorized  by 
the  Flight  Standards  District  Office  for  a 
purpose  Usted  in  Section  3(b],  no  person  may 
operate  an  aircraft  within  500  feet  of  any 
terrain  or  structural  located  between  the 
north  and  south  rims  of  the  Grand  Canyon. 

Section  8.  Communications.  Except  when 
in  contact  with  the  Grand  Canyon  National 
Park  Airport  Traffic  Control  Tower  during 
arrival  or  departure  or  on  a  search  and  rescue 
mission  directed  by  the  U.S.  Air  Force  Rescue 
Coordination  Center,  no  person  may  operate 
an  aircraft  in  the  Special  Flight  Rules  Area 
unless  he  monitors  the  appropriate  frequency 
continuously  while  in  that  airspace. 

Section  9.  Termination  date.  This  Special 
Federal  Aviation  Regulation  expires  on  June 
15.1992. 

Authority:  49  U.SiC.  1303, 1348, 1354(a), 
1421,  and  1422;  16  U.S.C.  228g;  Pub.  L  100-91. 
August  18. 1987;  49  U.S.C.  106(g)  (Revised 
Pub.  L  97-449.  January  12. 1983). 

Issued  in  Washington.  DC  on  May  27, 1988. 
T.  Allan  McArtor, 
Administrator. 

[FR  Doc.  88-12413  Filed  5-27-88;  5fl6  pmj 
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Public  Papers  of  the  Ih«sidents 

Weekly  Compilation  of  Presidential  Documents 

Th*  Unltod  States  Qovsmmsnt  Manual 

General  information 

OttMT  Ssrvicss 

Data  base  and  machine  readable  specifications 

Guide  to  Record  Retention  Requirements 

Legal  staff 

Library 

Privacy  Act  Compilation 

Public  Laws  Update  Service  (PLUS) 

TDD  for  the  deaf 


523-5227 
52»-5215 
523-6237 
523-5237 
523-5237 


523-5227 
523-3419 


523-6641 
523-5230 


523-6230 
523-5230 
523-5230 


523-5230 


523-3408 
523-3167 
523-4534 
523-5240 
523-3167 
523-6641 
523-5229 


FEDERAL  REGISTER  PAGES  AND  DATES,  JUNE 


19879-20088.. 
20069-20274.. 


CFR  PARTS  AFFECTED  DURING  JUNE 


At  the  end  of  each  month,  the  Offk:e  o(  the  Federal  Register 
publishes  separately  a  List  of  CFR  Sections  Affected  (LSA),  wNch 
lists  parts  and  sectkxn  affected  by  documents  putiiiahed  since 
the  reviskxi  date  of  each  title. 
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Proposed 
60 
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81 
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43  CFR 

PropoMd  RuIm: 

1 1 20143 
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391 201 47 

392 20147 

1 0Oa 1 9969 


50CFR 

23 


....19919 


661 201 1 9 

672 19921 

PropoMdRulM: 

661 19971 

LIST  OF  PUBLIC  LAWS 

Not*:  No  puUic  bills  which 
have  become  law  were 
received  by  the  Office  of  the 
Federal  Register  for  inclusion 
In  today's  List  of  Put>ilc 
Laws. 

Last  List  May  25,  1968 
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New  edition  now  availabie.... 


fOtV 


For  those  of  you  who  must  keep  infonned 
about  Pratidwrtial  Proclamations  and 
Exacutiv*  Ordart,  there  is  a  convenient 
reference  source  that  will  make  researching 
these  documents  much  easier. 

An^anged  by  subject  matter,  this  edition  of 
the  Codification  contains  proclamations  and 
Executive  orders  that  were  issued  or 
amended  during  the  period  January  20, 1961, 
through  January  20,1985,  and  whfch  have  a 
continuing  effect  on  the  public.  For  those 
documents  that  have  been  affected  by  other 
proclamations  or  Executive  orders,  the 
codified  text  presents  the  amended  version. 
Therefore,  a  reader  can  use  the  Codification 
to  determine  the  latest  text  of  a  document 
without  having  to  "reconstruct"  it  through 
extensive  research. 

Special  features  include  a  comprehensive 
index  and  a  table  listing  each  proclamation 
and  Executive  order  issued  during  ttie 
1961-1985  period— along  with  any 
amendments— an  indication  of  its  current 
status,  and,  where  applicable,  its  kxatkxi  in 
this  volume. 

Published  t)y  the  Office  of  tfie  Federal  Ra^sler. 
National  Archives  and  Records  Adnwiistralion 

Order  from  Superintendent  of  Documents. 
U.S.  Government  Printing  Office, 
Washington,  DC.  20402 


MAIL  ORDER  FORM    To; 

Superintendent  of  Documents,  U.S.  Government  Printing  Office.  Washington,  D.C.  20402 

Enclosed  is  $ 1_J  c/?ec*,  | \  money  order,  or  cfiarge  to  my 

Deposit  Account  No  I     I     I     I     I     I     I     |— f")  Order  No 


master  charge 


•6105 


Credit  Card  Orders  Only 
Total  charges  S 

Credit 
Card  No. 


Fill  in  the  boxes  below: 


Charge  orders  may  be 
telephoned  to  the  GPO  order 
desk  at  (202)783-3238 
from  8:00a.m.  to  4:00p.m. 
eastern  time,  Monday-Friday 
(except  holidays). 


I  I  I  I  I  I  II  I  II  II 


Expiration  Date  . — . — — —  Master  Charge 

Month/Year       I     I     I     I     I  Interbank  No.     I     I     I     I     I 


Please  send  me . 


copies  of  the  Codification  of  Presidential  Pnclamationa 


andExecuthf  Ordara  at  $20.00  per  copy.  Stock  No.  0220220011 0-0 


NAIME— FIRST,   LAST 


COMPANY  NAME  OR  AOOITIONAL 


STREET  ADDRESS 
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ADDRESS  LINE 
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FEDERAL  REGISTER  Published  daily.  Monday  through  Friday, 
(not  published  on  Saturdays.  Sundays,  or  on  official  holidays), 
by  the  Office  of  the  Federal  Register,  National  Archives  and 
Records  Administration.  Washington,  DC  20408.  under  the 
Federal  Register  Act  (49  Stat.  500,  as  amended;  44  U.S.C  Ch. 
15)  and  the  regulations  of  the  Administrative  Committee  of  the 
Federal  Register  (1  CFR  Ch.  I).  Distribution  is  made  only  by  the 
Superintendent  of  Documents,  U.S.  Government  Printing  Office. 
Washington.  DC  20402.  j 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be 
published  by  act  of  Congress  and  other  Federal  agency 
documents  of  public  interest.  Documents  are  on  file  for  public 
inspection  in  the  Office  of  the  Federal  Register  the  day  before 
they  are  published,  unless  earlier  filing  is  requested  by  the 
issuing  agency. 

The  Federal  Register  will  be  furnished  by  mail  to  subscribers 
for  $340.00  per  year,  or  $170.00  for  6  months  in  paper  form,  or 
$188.00  per  year,  or  $94.00  for  6  months  in  microfiche  form, 
payable  in  advance.  The  charge  for  individual  copies  is  $1.50 
for  each  issue,  or  $1.50  for  each  group  of  pages  as  actually 
bound.  Remit  check  or  money  order,  made  payable  to  the 
Superintendent  of  Documents.  U.S.  Government  Printing  Office. 
Washington.  DC  20402.  or  charge  to  your  GPO  Deposit  Account 
or  VISA  or  Mastercard. 

There  are  no  restrictions  on  the  republication  of  material 
appearing  in  the  Federal  Register. 

i 
How  To  Cite  This  Publication:  Use  the  volume  number  and  the 
page  number.  Example:  53  FR  12345. 


SUBSCRIPTTONS  AND  COPIES 

PUBUC 

Subscriptions: 

Paper  or  fiche  202-783-3238 

Magnetic  tapes  275-3328 

Problems  with  public  subscriptions  275-3054 

Single  copies/back  cofries: 

Paper  or  fiche  | 

Magnetic  tapes 

Problems  with  public  single  cof^es 

FEDERAL  AGENCIES 
Subscriptions: 
Paper  or  fiche 
Magnetic  tapes 
Problems  with  Federal  agency  subscriptions 

For  other  tefephone  numbers,  lee  the  Readar  Aida  section 
at  the  end  of  tliis  issue. 


783-3238 
275-3328 
275-3050 


S2»-5240 
275-3328 
523-5240 


THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

FOR:         Ally  person  who  uses  the  Federal  Register  and  Code  of 
Federal  Regulations. 

WHO.       The  Office  of  the  Federal  Register. 

WHAT:      Free  public  brierings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  or  the  Federal 
Register  system  and  the  public's  role  in  the 
development  of  regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code 
of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 
documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR 
system. 

WHY:        To  provide  the  public  with  access  to  information 

necessary  to  research  Federal  agency  regulations  which 
directly  affect  them.  There  will  be  no  discussion  of 
specific  agency  regulations. 


KANSAS  CITY,  MO 

WHEN:    June  10;  at  9:00  ajn. 
WHERE:    Room  147-148, 
Federal  Building, 
601  East  12th  Street, 
Kansas  City.  MO 
RESERVATIONS:  Call  the  St.  Louis  Federal  Information 
C«iter 
Missouri:    1-800-392-7711 
Kansas:    1-800-432-2934 


NEW  YORK,  NY 

WHEN:    June  13:  at  1:00  p.m. 
WHERE:    Room  305C. 

28  Federal  Plaza. 
New  York.  NY 
RESERVATIONS:  Call  Arlene  Shapiro  or  Stephen  Colon  at 
the  New  York  Federal  Information  Center, 
212-264-4810. 


SPARKILL,  NY 

WHEN:    June  14:  at  9:30  a.m. 
WHERE:    Loogheed  Library. 

St.  Thomas  Aquinas  College, 
Route  340, 
SparkiU.  NY 
RESERVATIONS:  Call  Olive  Ann  Tamborelle. 
914-359-e50a  ext.  291 


WASHINGTON.  DC 

WHEN:    ]une  18;  at  9:00  a.m. 
WHERE:    Office  of  the  Federal  Register, 
Vim  Floor  Conference  Room, 
1100  L  Street  NW..  Washingtoa  DC 
RESERVATIONS:  Maxine  Hill.  202-523-5228 
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ACTION 
Nonccs 

Grants;  availability,  etc.: 
VISTA  pipjects  in  New  York.  20351 

Agricultural  Marketing  ^ervic* 

RULES 

Dairy  products;  grading,  inspection,  and  standards: 

Fees  and  administrative  changes,  20275 
Peanuts,  domestically  produced,  20290 

Agricultural  Stabilization  and  Conservation  Servict* 

RULES 

Feed  grain,  rice,  cotton  and  wheat;  conrniodity  certificates, 
in  kind  payments,  and  other  ianas  d  payment*  CFR 
parts  redesignated  to  Commodity  Credit  Coiporation, 
20280 

Agricuttura  Department 

See  Agricultural  Mariceting  Service;  A^ncultunl 

Stabilization  and  Conservation  Service;  Animal  and 
Plant  Health  Inspectioa  Service;  CooBaodtty  Credit 
Corporation;  Federal  Crop  Insurance  Corporation;  Food 
and  Nutrition  Service;  Fotaai  Service;  MatMnal 
Agriculttiral  Statistics  Service 

Animal  and  Plant  Health  Inspection  Service 

RULES 

Exportation  and  importation  of  animals  and  animal 
products: 
Horses  from  coimtries  affected  with  C^A —  * 

Switzerland,  20386 

Antitrust  Division 

NOTICES 

National  cooperative  leseatdi  notificatioiM: 
Atlantic  Richfield  Co.  et  aU  208S5 
Bell  Commtmications  Research,  btc  20380, 20381 
(2  docimients) 

Army  Department 

NOTICES 

Meetings: 
Military  personal  property  claims  symposium,  20361 

Arts  and  Humanities,  National  Foundation 

See  National  Foundation  on  the  Arts  and  the  Humanities 

Blind  and  Ottier  Severely  Handteapped,  Committee  for 

Purchase  From 
See  Committee  for  Pim^hase  From  the  BBnd  arid  Other 

Severely  Handicapped 

Centers  for  Disease  Control 

NOTICES 

Grants  and  cooperative  agneaents;  availability,  etc: 
Preventive  health  services — 

Chronic  disease  control  programs,  20369 
Health  and  ergonomic  problems  in  VUTjotRoe  vroik: 

NIOSH  meeting.  20371 
Reproductive  hazards  in  the  workiilace  tj/a^oeiiimn  NiOSH 

meeting,  20371 


Coast  Guard 

RULES 

Anchorage  regulations: 

Virginia,  20319 
Drawbridge  operations: 

Virginia,  20320 
PROPOSED  RULES 
Anchorage  regulationK 

Virginia,  20339 

Commerce  Department 

See  Intematioinl  IVade  AdminislratioD:  Natknai  Oceaaic 
aiui  Atnwspberic  Adminis&atioa 

Committee  for  Purchase  From  the  Blind  and  Other 
Severely  Handicapped 

NOTICES 

Procurement  list,  1988: 
Additions  and  deletions,  20358 
(2  documents) 

Committee  for  the  implementation  of  Textile  Agreements 

NOTICES 

Cdtton,  wool,  and  man-made  textiles: 
China.  203^ 

Dominican  Republic,  20357 
India,  20358 

Commodity  Credit  Corporation 

RULES 

Loan  and  purchase  programs: 
Grains;  uniformity  of  price  support  and  production 
adjustment  programs,  20280 

Consumer  Product  Safety  Commission 
Nonces 

Meetings;  Simshine  Act,  20412 

Copyright  Office,  Ubrary  of  Congress 

PROPOSED  RULES 

Cable  systems: 
Cable  royalties,  unpaid;  assessment  of  interest  20347 

NOTICES 

Compendium  of  practices,  20392 

Customs  Service  •      . 

NOTICES 

Petroleum  products;  approved  pnUic  ganger 
Gulf  Coast  Independent  Marine  Surveyors,  Inc.,  209)9 
Unimar,  Inc.,  20409 

Defense  Department 

See  also  Army  Department 

PROPOSED  RULES 

Civilian  health  and  medical  program  of  imifonned  services 

(CHAMPUS):  

DRG-based  payment  system,  20576 

Mental  health  services;  per  diem  based  peyment  mcAiod. 

20585 
Prevailing  charges;  update,  20592 
NOTICES 

Agency  information  collection  activities  ender  OMB  review, 
20360,  20361 
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(2  documents) 
Civilian  health  and  medical  program  of  uniformed  services 
(CHAMPUS): 
Home  Health  Care  Demonstration,  203S9 

Drug  Enforcement  Administration  j 
Nonccs  I 

Applications,  hearings,  determinations,  etc.: 

Daniel.  George  C.  M.D..  20381 

Murray  Pharmacy,  20382 

Rivers.  James,  R.  DAf.D.,  20382 

Suchar,  Carl,  D.O.,  20384 

Economic  Reguiatory  Adminietration 

NOTICES 

Natural  gas  exportation  and  importation: 
Bonus  Gas  Processors,  Inc.  20362 
Western  Gas  Mariceting  U.S.A.  Ltd..  20362 
Powerplant  and  industrial  fiiel  use;  prohibition  orders, 
exemption  requests,  etc.: 
Ft  Pierce  Utility  Authority,  20363 

i 
Ertptoyment  and  Training  Administration 

NOTICES 

Adjustment  assistance 

Health-Tex.  Inc.,  20386 
Apprenticeship  2000  initiative  research  program.  20386 
Labor  surplus  area  classifications: 

Additions,  20387 

Employment  Standards  Administration 

NOTICES 

Minimum  wages  for  Federal  and  federally-assisted 

construction;  general  wage  determination  decisions, 
20388 

Energy  OefMrtment 

See  also  Economic  Regulatory  Administration;  Federal 

Energy  Regulatory  Conunission 
RULES 

Strategic  petroleum  reserve  petroleum;  standard  sales 

provisions.  20508  i 

Nonccs  ' 

Meetings: 
Innovative  Control  Technology  Advisory  Panel  20361 

Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Illinois.  20321 
Pesticides;  tolerances  in  food,  animal  feeds,  and  raw 
agricultural  commodities: 
3-(3.5-dichlorophenyl)-5-ethenyl-5-mediyU2.4- 
oxazolidinedione.  20307.  20322 
(2  documents) 
PWOPOSED  RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Georgia,  20347 
Hazardous  waste: 
Identification  and  listiAg — 
Petroleum  refining  indusby,  20350 
Nonccs 

Environmental  statements;  availability,  etc.: 
Agency  statements: 
Comment  availability,  20365 
Weekly  receipts,  20366 


Executive  Office  of  the  President 

See  Trade  Representative,  Office  of  United  States 

Export  Administration 

See  International  Trade  Administration 

Federal  Aviation  Administration 

RULES 
Transition  areas 

Correction.  20414 
PROPOSED  RULES 

Airworthiness  directives: 
Bell 
Correction.  20414  , 

Federal  Crop  Insurance  Corporation 

RULES 

Crop  insurance;  various  commodities: 

Apples.  20278 

Texas  citrus  trees.  20279 
PROPOSED  RULES 
Crop  insurance  endorsements,  etc.: 

Malting  bariey,  20332 

Potatoes.  20333 

Potatoes,  frost/freeze.  20331 

Federal  Deposit  Insurance  Corporation 

NOTICES 

Meetings;  Sunshine  Act,  20412 
(2  documents) 

Federal  Energy  Regulatory  Commission 

NOTICES 

Applications,  hearings,  determinations,  etc-  * 

niillips  66  Natural  Gas  Co.,  20364 
VAC  Petroleum  Co.,  Inc.,  et  al.,  20364 

Federal  Highway  Administration 

NOTICES 

Environmental  statements;  notire  of  intent: 
Amherst  County,  VA,  20406 
Blue  Earth  County,  MN,  20407 
Pinellas  and  Pasco  Counties,  FL.  20407 

Federal  Maritime  Commission 

NOTICES 

Agreements  filed,  etc.,  20366 
Federal  RaUroad  Administration 

NOTICES 

Exemption  petitions,  etc.: 
Steamtown  Museum  et  al.,  20408 

Federal  Reserve  System 

NOTICES 

Meetings;  Sunshine  Act  20413 

(2  documents) 
Applications,  hearings,  determinations,  etc.: 

Clyde  Financial  Corp.  et  al.,  20367 

Delhi  Bancshares,  Inc..  20367 

Fish  and  Wildlife  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Kenai  National  Wildlife  Refuge.  AK.  20376 


Food  and  Drug  Administration 

PROPOSED  RULES 

Food  additives- 
Polymers — 
Colorants,  20335 
NOTICES 

GRAS  or  prior-sanctioned  ingredients: 
General  Bioscience,  Inc..  20371 

Food  and  Nutrition  Service 

RULES 

Food  distribution  program: 
Donation  of  food;  provisions  revised,  20416 

Foreign  Assets  Control  Office 

RULES 

Panamanian  transactions,  20566 
Forest  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Bitterroot  National  Forest.  MT,  20353 

Health  and  Human  Services  Department 

See  also  Centers  for  Disease  Control;  Food  and  Drug 

Adn^inistration;  Health  Care  Financing  Administration 

NOTICES 

Agency  information  collection  activities  under  0MB  review. 
20367 

Health  Caro  Rnancing  Administration 

RULES 

Medicaid: 
Intermediate  care  facilities  for  mentally  retarded — 
Standards,  20448 

Housing  and  Urtian  Development  Department 

PROPOSED  RULES 

Community  facilities;  enterprise  zone  development,  20556 

NOTICES 

Organization,  functions,  and  authority  delegations: 
Assistant  Secretary  for  Community  Planning  and 
Development  et  al.,  20563 

Indian  Affaire  Bureau 

PROPOSED  RULES 

Tribal  government: 
Cow  Creek  Band  of  Umpqua  Indians;  enrollment  20335 

Interior  Department 

See  Fish  and  Wildlife  Service;  Indian  Affairs  Bureau;  Land 
Management  Bureau;  Minerals  Management  Service; 
Surface  Mining  Reclamation  and  Enforcement  Office 

internal  Revenue  Service 

RULES 

Income  taxes: 
Functional  currency  definition.  20308 

PROPOSED  RULES 

Income  taxes: 
Functional  currency  definition;  cross  reference,  20338 

International  Trade  Administration 

NOTICES 

Antidumping: 

Portable  electric  typewriters  from  Japan,  20353 
Export  trade  certificates  of  review,  20355 


International  Trade  Commission 

NOTICES 

Import  investigations: 
Sewn  cloth  headwear  from  China.  20378 

Interetate  Commerce  Commission 

NOTICES 
Motor  carriers: 

Compensated  intercorporate  hauling  operations,  20379 
Railroad  services  abandonment: 

Atchison,  Topeka  &  Santa  Fe  Railway  Co..  20379 

Justice  Department 

See  also  Antitrust  Division;  Drug  Enforcement 
Administration 

NOTICES 

Pollution  control;  consent  judgments: 
Absolute  Fire  Protection  Co.  et  al..  20379 
Alloy  Corp.  et  al..  20380 
Sack.  Dean,  et  al..  20380 

L^bor  Department 

See  also  Employment  and  Training  Administration; 

Employment  Standards  Administration;  Occupational 

Safety  and  Health  Administration 
NOTICES 
Agency  information  collection  activities  under  0MB  review, 

20385 

Land  IManagement  Bureau 

NOTICES 

Alaska  Native  claims  selection: 

Shaktoolik  Native  Corp.,  20371 
Classification  of  public  lands: 

Nevada,  20374 
Meetings: 

Albuquerque  District  Advisory  Council,  20372 

Safford  Distinct  Grazing  Advisory  Board,  20372 
Oil  and  gas  leases: 

Wyoming,  20372.  20374 
(2  documents) 
Opening  of  public  lands: 

Montana,  20372 
Realty  actions;  sales,  leases,  etc.: 

Alaska,  20376 

Arizona,  20373 

Arizona;  correction,  20414 

California,  20373 

Colorado,  20375 
(2  documents) 
Resource  management  plans,  etc.: 

Lahontan  Resource  Area,  NV,  20375 
Survey  plat  filings: 

Oregon,  20373 
Withdrawal  and  reservation  of  lands: 

Colorado,  20374 

Libraries  and  Information  Science,  National  Commission 

NOTICES 

Meetings;  Sunshine  Act,  2C413 

Library  of  Congress 

See  Copyright  Office,  Library  of  Congress 

Minerals  Management  Service 

NOTICES 

Outer  Continental  Shelf;  development  operations 
coordination: 
Mark  Producing,  20377 
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Mobil  Exploration  &  Producing  VS.  Inc..  20377 
National  Agricultural  Statistics  Servica 

NOTICES 

Livestock  report:  release  schedule  changes,  20353 

National  Commission  on  Libraries  and  Information 
Science 

See  Libraries  and  Information  Science,  National 
Conunission 

National  Foundation  on  ttie  Arts  and  the  Humanities 

NOTICES 

Agency  information  collection  activities  under  OMB  review. 
20393 

National  Institute  for  Occupational  Safety  and  Healtti 

See  Centers  for  Disease  Control 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Financial  aid  to  Hsheries:  { 

Interjurisdictional  Fisheries  Act;  implementation,  20323 
Pacific  Halibut  Commission,  International: 

Pacific  halibut  fisheries,  20327 

Nuclear  Regulatory  Commission 

PROPOSED  RULES 

Practice  rules: 
Domestic  licensing  proceedings — 
Geologic  repository  for  disposal  of  high  level 

radioactive  waste;  negotiated  rulemaking  advisory 
committee,  20335 
NOTICES  I 

Environmental  statements:  availabiBty,  etc.: 

Georgia  Power  Co.  et  al.,  20393 
Applications,  hearings,  determinations,  etc.: 

Duke  Power  Co.,  20394 

Duke  Power  Co.  et  al.,  20395 

General  Public  Utilities  Nuclear  Corp.,  20396 

Georgia  Power  Co.  et  al.,  20397,  20398 
(2  documents) 

Pennsylvania  Power  &  Light  Co..  20400 

Occupational  Safety  and  Health  Administration 

NOTICES 

State  plans;  standards  approval,  eta: 
Alaska,  20389 
Maryland.  20390 
Oregon,  20391 
Wyoming,  20392 

Office  of  United  States  Trade  Representativs 

See  Trade  Representative,  Office  of  United  States 

Public  Health  Service 

See  Centers  for  Disease  Control;  Food  and  Drug 
Administration 


Securities  and  Exchange  Commission 

NOTICES 

Self-regulatory  organizations;  proposed  rule  changes: 
Midwest  Stock  Exchange,  Ina.  20400 
New  York  Stock  Exchange,  Inc.,  20401 
Philadelphia  Stock  Exchange,  Inc.,  20403 

Self-regulatory  organizations;  unlisted  trading  privileges: 
Midwest  Stock  Exchange,  Inc.,  20401 
Philadelphia  Stock  Exchange,  Inc.,  20403 
(2  documents] 


Applications,  hearings,  determinations,  etc: 
Capital  Southwest  Corp.,  20405 

Small  Business  Administration 

NOTICES 

Agency  information  collection  activities  under  OMB. review. 
20405 

Statistical  Reporting  Service 

See  National  Agricultural  Statistics  Service 

Surface  Mining  Reclamation  and  Enforcement  Office 

PROPOSED  RULES 

Permanent  program  and  abandoned  mine  land  reclamation 
plan  submissions: 
Utah,  20338 
Permanent  programs  and  abandoned  mine  land  reclamation 
plan  submissions: 
Louisiana,  20338 

Textile  Agreements  Implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Trade  Representative,  Office  of  United  States 

NOTICES 
Korea: 
Cigarette  market;  access  restrictions;  investigation 
termination,  20406 

Transportation  Department 

See  Coast  Guard;  Federal  Aviation  Administration;  Federal 
Highway  Administration;  Federal  Railroad 
Administration 

Treasury  Department 

See  also  Customs  Service;  Foreign  Assets  Control  Office: 
Internal  Revenue  Service 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 
20409 

United  States  Information  Agency 

NOTICES 

Meetings: 
Radio  Engineering  Advisory  Committee,  20410 

Veterans  Administration 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 

20410 
Committees;  establishment,  renewal,  termination,  etc.: 
Automated  Data  Processing  Systems  Advisory 

Committees,  20410 
Career  Development  Committee,  20410 
Meetings: 
Health  Services  Research  and  Development  Scientific 

Review  and  Evaluation  Board,  20411 
Rehabilitation  Advisory  Conunittee,  20411 


Separate  Parts  In  This  Issue 

Part  II 

Department  of  Agriculture,  Food  and  Nutrition  Service. 
20416 


Part  III 

Department  of  Health  and  Human  Services,  Health  Care 
Financing  Administration.  20448 

Part  IV 

Department  of  Energy,  20508 

PartV 

Department  of  Housing  and  Urban  Development,  20556 

Part  VI 

Department  of  the  Treasury,  Office  of  Foreign  Assets 
Control.  20566 

Part  VII 

Department  of  Defense,  20576 


Reader  Aids 

Additional  information,  including  a  list  of  public 
laws,  telephone  numbers,  and  finding  aids,  appears 
in  the  Re>ider  Aids  section  at  the  end  of  this  issue. 
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T  AgricirftiiFal  Maiketiag  Service. 


USDA. 

AcnoN:  Final  nila. 


:  Tbe  Agricultucal  Marketing 
Service  is  increasing,  the  feea  nhargert 
for  senricet  provided  under  the  daky 
inspection  and  grading  pzogram.  The 
program  is  a  voluntacy  one  and  all  coats 
are  covered  by  user  fees.  I^  hitler 
fees,  including  an  {ncreaae  lia  ^  current 
base  rate  of  $19.00  to$33iD  per  hooc 
reflect  the  increased  program  costs  tbat 
have  qccorred  since  the  fees  were  last 
adjusted  in  November  1977. 

Other  changes  in  the  program'a 
regulations  wilL  (II  PermH  the  Agency  to 
r^ect  an  appfication  fiat  grading  servica 
if  any  payments  by  the  applicant  far 
prior  services  have  not  Iwan  paid  %»itliin 
30  days  of  the  bilfing»  rather  than  60 
days  as  now;  CZI  delete  the  regpiiemrnts 
of  a  surety  bend  &u  ceria&i.  prospective 
industry  Ikenseas;  CS}  modi;^  the  lisl  of 
individual  testa  in  Ae  laboratory 
analysis  schedule  for  which  there  are 
charges;  (4)  fiicrcasa  die  chaigas  made 
for  such  laboratory  aaalysia;  fS)  delete 
the  charge  to  appDcantt  ^  an 
administrative  diaige  equal  to  an 
additfonal  10  percent  of  actual  teavel 
expenses;  and  {fil  estabDah  the  same 
hourly  rate  charge  for  the  "assistant" 
inspector  or  grader  in  resident  programs 
as  for  the  in^tector  or  grader  in  chaige. 
The  increased  laboratory  chargps 
reco0iize  bicreased  peopam  costs  and 
the  other  cfaang>a  wfll  leault  in  more 


efficient  program  operations  and  refiect 
greater  £bcal  ustrnJiailiiWry. 
!  BMffK^ne  tf,  1968. 


FOW  FVWTMgR  mFOWMATIOir  COWTACT: 

Lynn  a  BoecBBt.  USDA/Daiij  OMriaB. 
Dairy  Gra^ng  Section,  Room  Z7S0-S. 
P.a  Box  ge<5B,  Waah&igton.  DC  2QQ90- 
04S8,  poei  38^-9381. 
gUPFUMPCTAiw  iMTomianoifc  TMa 
final  rule  has  been  reviewed  under 
USDA  guidelines  iovteateatiog 
Executive  Otdet  12201  and 
Departmeitfal  Eeguladoa  15U-1  and  haa 
been  claaaifiedas '^twaa^Qr^  nla 
^ifiH^  the  '^gttypta  rnntainfd  thwraia 

This  final  rule  has  baea  reviewed  ia 
accordance  with,  the  Begwlatnry 
FlexibiEty  AcU  S  US£.  an  «t  seg.,  and 
the  Adminiatratot.  AgrifMaral 
Mailceting  Service,  has  detai  lajiH  il  that 
ii  will  not  have  a  ■•g"'*'"°"*  eeonaaiie 
impact  on  a  subslBBtial  BUBber  eC  sbmU 
entitie8.Tbe  AgdodtBEallAritetiaf 
Service  estimates  that  owaB  thia  nde 
will  yield  aa  additimiat  twa  wiOktm 
doQaEsper  yeax  over  caneai  fisaa.Tha 
Agency  does  Bot  beliewt  the  iacKeaes 
wiK  aOsct  coapctitioa.  PSsthannetew  te 
dairy  grading  propaM  is  a  nalaalsiy 
prograok 

PiogiBBi  Cjbaiigea  Adoptoob  nenaaf 
Rui* 

This  document  makes  the  {olkwriag 
changes  in  the  regfdatioaa  i 
the  dairy  inqpectioa  and  gra^ng 
piQgcami 

1.  Increases  the  Caes  far  ysdiag  and 
other  program  servioaa. 

The  current  fees  far  pro-am  aervkea 
have  been  in  eSect  far  over  10  years 
(since  November  19771.  OuriBg  the  early 
19aQ's  requests  Cor  services  incraaaed 
significantly  doe  to  lacnaaes  ia  mitk 
production.  While  program  expenaea  did 
increase,  revenues  increased  at  a  higher 
rate.  Accordingly,  Ifaa  prsgpam  bcgatt 
accumulatiag  btctaased  cyeratiog 
reserves.  Daring  diose  yeacai,  it  vms 
necessary  for  aO  personnel  qualified  to 
carry  out  grading  and  ia^^ertinnworit. 
(incladiag  many  supavisbi^  ta  be  fatly 
occupied  with  ravanaa  prodaring  wark. 
By  the  end  of  fiacai  yeer  Mta.  Aa 
program  bad  arnimiilatad  a  reserva  oi 
$6.2  BMllion    suflideiit  revaaae  la  caiwar 
nine  months  of  opersliiiK  enpenaas 

Mora  recent^,  die  voioaa  of  grading 
work  haa  been  decUniag.  widi  aa 
accompanying  dediaa  im  revewia.  At  die 
same  time,  operating  casts  have 
continued  to  inacaac.  due  laigsly  k> 


incnasealn  salarfeft  feravel 
reimoarseamrtii  and  oner 
administiatife  aad  sapeivisuiy  eeatr. 
Fees  renakied  aachanged  and  the 
reserve  was  fedaeed.  b  fiscri  ycera 
1984  throa^  190T.  fte  program's 
nnaaciai  leseiwa  were  reduced  by 
about  91  BiiRoa  (wiln  aiuisal  operating 
dcBtMa  of  op  to  tSLS  m^non}..  At  ate  end 
of  fiseri  year  1987.  dw  reserve  was  $2.1 
miffiwi    nss  tfian  nw4  muuQis  of 
operating  reserves  (about  (9  mffion] 
that  are  considered  appropriate  be  the 
program. 

Normri  operating  costs  are  continuing 
to  increase.  En  addition,  the  Agency  has 
identified  three  vital  areas  that  require 
improvement  and  added  resources — 
training,  sopervision  and  automation. 
'  The  workload  decrease  tfiat  began  in 
1980  and  eontmued  into  1987  stemmed 
from  the  Dairy  Termioation  Program  and 
the  reaoltiog  decBne  in  Government 
purchases  of  dairy  products  under  the 
price  support  progrank  The  Wodioed  for 
1988  will  probably  be  sinular  to  tbat  of 
198r. 

For  t^e  above  reasons^  fiae  increases 
are  imperative.  Without  the  increases, 
the  program  willlosa  more  than  $2 
milfion  during  flscaf  year  1988.  which 
would  depL^e  die  iterating  reaarve. 
The  Agricultural  Marketing  Act  at  l>4a» 
wUch  authorizes  die  iaapaction  sad 
grading  program,  reqsiica  the!  faea 
cover  the  cost  ef  the  services  provided. 

The  fee  iacreases  Crsngjng  from  18 
percent  to  74  peicsBt  abtwe  the  cancnt 
rates)  are  lower  than  the  88  peroaal 
increase  in  the  Cenasiaar  P^ca  Indix 
that  occurred  during  the  10  year  period 
(1977  to  1987)  ia  whidk  gradkig  faes 
remained  unchanged. 

2.  Redefines  when  setvica  BHqr  be 
rejected  due  to  late  pay  enL 

The  grading  propsA  reydatfana  new 
state  dut  "an  sppticattea  far  inspedien 
or  jading  service  BMy  be  leiected  fagr 
die  Administratar  ariva  paymeat  ef  faea 
is  deHaqiaent  over  60  days."  Caisenl 
good  coaMaBTcinI  pcsetiee  farhilliagend 
collection  daasifiea  payaeato  not  saads 
within  30  days  ei  MBing  ss  ihiMwissnt. 
This  final  rok  peiBdts  Iha  Ageaq  to 
reject  an  application  far  | 
if  aay  faea  pisiHeasly  bilfad  i 
applicant  were  not  peid  wilhiB  30  deys. 
The  change  will  encourage  d»  dsMiy 
payment  ef  fees. 

X  Deteles  dm  reqaiteHuat  af  beuhog 
indsetry  peraoonel  inveivad  in  USDA 
grade  labri  | 
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Current  regulations  require  a  sivety 
bond  from  prospective  licensees  who 
are  not  Federal  or  State  employees  and 
who  are  not  under  immediate  USDA 
resident  grader  supervision.  In  the  dairy 
grading  program,  this  requirement 
applies  to  those  plant  employees  who 
have  been  selected  as  supervisors  of 
packaging  for  USDA  grade  labeled 
products.  A  recent  review  of  the 
administration  of  the  program  has 
shown  that  the  surety  bond  is  an 
unnecessary  requirement.  No  claims 
have  been  made  by  the  Agency  against 
existing  bonds  for  violations  by  licensed 
and  bonded  plant  employees  in  the 
performance  of  their  duties.  This  final 
rule  eliminates  the  surety  bond 
requisement  for  plant  employees. 

4.  Deletes  laboratory  fees  for  tests 
which  are  no  longer  provided  by  the 
Dairy  Division.  Add  laboratory  fees  for 
new  tests  that  are  available. 

In  addition  to  the  increase  in  fees  for 
each  of  the  listed  laboratory  tests,  four 
other  laboratory-related  changes  are 
adopted  to  reflect  current  Dairy  Division 
actiiities: 

(a)  The  test  for  "Com-Soya-Milk"  is 
deleted  because  the  authority  for  the 
sampling  and  testing  of  this  product  was 
transferred  to  the  Federal  Grain 
Inspection  Service  on  October  8, 1983. 

(b)  "Meat  and  Related  Productsi'  are 
added  to  properly  identify  the  specific 
tests  that  the  Dairy  Division  is 
performing  for  the  Agency's  Livestock 
and  Seed  Division. 

(c)  A  fee  for  antibiotic  testing  is  added 
for  dry  milk  and  related  products. 

(d)  A  fee  for  testing  process  cheese  for 
meltability  is  added  for  cheese  and 
related  products.  This  test  is  required  by 
the  Department's  Agricultural 
Stabilization  and  Conservation  Service 
for  cheese-conversion  and  direct- 
purchase  contracts  for  pasteurized 
process  cheese. 

5.  Changes  the  method  for  determining 
travel  expenses. 

The  current  regulations  provide  that, 
in  addition  to  travel  costs,  peruliem  and 
other  expenses,  applicants  are  to  be 
diaiged  an  additional  10  percent  of 
those  expenses  "to  cover  administrative 
costs  of  AMS."  The  fee  increases 
include  administrative  and  supervisory 
costs  associated  with  the  program. 
Therefore,  the  additional  10  percent 
charges  are  no  longer  necessary.  This 
final  rule  eliminates  the  additional  10 
percent  requirement. 

6.  Changes  the  method  for  calculating 
the  rate  for  determining  continuous 
resident  service. 

Current  regulations  provide  a  two- 
tiered  rate  schedule  for  the  inspector  or 
grader  in  charge  of  a  resident  program 
and  an  assistant  inspector  or  grader. 


Current  operational  costs  do  not  justify^ 
a  lower  charge  for  the  assistant  as  now 
provided  in  the  regulations.  This  final 
rule  will  establish  the  same  charge  for 
any  assistant  resident  inspector  or 
grader  as  for  the  inspector  or  grader  in^ 
charge.; 

7.  Makes  miscellaneous  non- 
substantive changes  to  clarify  several  of 
the  provisions. 

Response  to  Industry  Comments 

A  rulemaking  document  proposing  the 
changes  discussed  above  was  published 
in  the  Federal  Register  on  February  17, 
1988  (53  FR  4639).  A  30<lay  comment 
period  was  provided  so  that  interested 
persons  could  submit  their  views  and 
comments.  At  the  request  of  industry 
members,  the  comment  period  was 
extended  14  days,  to  April  1, 1988. 

The  Agency  ret;,eived  comments  bom 
11  parties,  including  proprietary 
processors,  dairy  cooperatives,  and 
nationwide  industry  organizations.  The 
comments  and  the  Agency's  responses 
are  set  forth  below. 

Many  of  the  comments  focused  on  the 
economic  impact  that  die  proposed 
increase  in  program  fees  would  have  on 
processors  of  dairy  products  and  on 
milk  producers.  It  was  contended  that 
the  magnitude  of  the  increases  would 
make  it  difficult  for  processors  to  pass 
these  additional  costs  along  through  the 
marketing  chain.  Processors  claimed 
that  they  would  have  to  absorb  the  fee 
increases  or  reduce  their  pay  prices  to 
the  dairy  farmers  supplying  them  with 
milk. 

With  respect  to  other  comments  in 
opposition  to  the  fee  increases,  one 
commenter  believed  that  the  current 
efforts  to  automate  program  operations 
should  yield  offsetting  savings.  Another 
party  stated  that  the  fee  increases  were 
in  excess  of  the  current  rate  of  inflation. 
It  was  also  suggested  that  the  quaUfy  of 
service  has  declined.  Other  commenters 
indicated  that  the  program  needed  to  be 
operated  more  efficiently  and  that  the 
staffing  level  should  be  reduced.  One 
commenter  stated  that  the  Agency 
should  have  increased  its  fees  more 
frequently,  thus  avoiding  fee  increases 
of  the  magnitude  that  was  being 
proposed. 

In  another  conunent,  it  was  urged  that 
the  fee  increases  be  phased  in  over  a 
two-year  period.  The  commenter 
proposed  that  dturing  this  phase-in 
period  the  Agency  imdertake  an 
extensive  study  of  how  to  operate  the 
program  more  efficiently. 

"The  concerns  about  the  size  of  the  fee 
increases  are  understandable.  The 
increases  are  substantial  and 
undoubtedly  will  have  an  impact  on 
those  processors  using  the  program's 


services.  In  this  regard,  processors  will 
have  to  decide  how  best  to  assimilate 
these  additional  costs  into  their 
operations.  Some  may  even  conclude 
that  it  is  no  longer  desirable  to  use  the 
inspection  and  grading  program. 

As  stated  earlier  in  this  document,  the 
Agricultural  Marketing  Act  of  1946 
requires  that  die  cost  of  the  grading 
program  be  borne  through  user  fees.  It  is 
thus  necessary  to  set  the  fees  at  a  level  ' 
that  assures  that  the  program  costs  are 
covered.  As  noted,  the  program  has. 
been  operating  for  some  time  at  a  loss 
because  of  inadequate  fees.  However, 
higher  fees  were  not  instituted  earlier 
because  of  the  excess  financial  reserves 
that  were  generated  by  die  heavy 
workload  during  the  period  of  unusually 
heavy  milk  supplies.  With  the  reserve 
fund  neariy  depleted,  it  is  imperative 
that  the  program  fees  be  increased 
immediately  by  the  amounts  adopted 
herein.  The  program  cannot  continue  to 
operate  at  a  deficit. 

The  Agency  will  continue  to  make 
every  effort  to  operate  the  program  as 
efficiendy  as  possible.  Program 
operations,  such  as  staffing,  automaUon, 
and  quality  of  services,  are  continuously 
under  review  by  program  managers,  and 
operating  costs  are  monitored  closely. 
TTie  intent  is  to  have  a  program  that  is ' 
cost-effective  and  at  the  same  time 
responsive  to  the  needs  of  the  industry 
and  the  need  for  program  integrity. 

Several  commenters  inditated  that 
they  believe  that  there  is  a  need  for 
industry  input  into  the  operation  of  the 
inspection  and  grading  program.  It  was 
their  position  that  a  concerted  effort 
should  be  made  to  find  ways  of 
improving  the  efficiency  of  the  program 
and  reducing  program  costs.         * 

The  Agency  is  committed  to  the 
effective  implementation  and  efficient 
management  of  the  program.  It  is 
prepared  to  participate  in  dialogue  with 
individuals  and  groups  on  such  matters. 

A  number  of  parties  expressed 
concern  about  the  program  costs 
associated  with  the  testing  of  dairy 
products.  It  was  suggested  that  testing 
costs  could  be  reduced  throu^  the 
centralization  of  laboratories  or  by 
contracting  out  testing  activities  to 
private  laboratories.  It  also  was 
suggested  that  any  laboratory  fee 
increases  be  delayed  until  a  cost 
comparison  could  be  made  regarding 
commercial  vs.  Agency  laboratories. 

For  the  reasons  already  described,  it 
is  necessary  to  implement  the  fee 
increases  as  soon  as  possible.  However, 
the  Agency  is  willing  to  explore  the 
laboratory  issue  wi£  the  industry  to 
ascertain  whether  there  are  more  cost- 
effective  means  of  providii^  the  testing 


services  desired  by  industry  meinbers. 
In  adontoB,  tbe  Agency  is  cnmntijf 
reintevRiig  nie  epenniBB  of  sn  Agency 
laboratories  to  ueteiui&ie  if  changes  ere 
Qesirelile.  tncee  nGRMe tse poeefDie 
cenliBittaQOft  of  Mooreforiev  aiiGr  niope 
exieBSfre  eversiiffc. 

It  wee  re^eeefeil  tnt  iHj^eBeBletion 
of  the  fee  Inpreases  be  delved  so  ftat 
processors  would  not  become  subject  to 
higher  fees  during  existing  processiiig 
contracts.  The  concern  was  diat 
processors  coufd  not  reuuvtu'  from  their 
mailcet  outlets  an  fncrease  &i  fses  diat 
occurs  otuiog  tte  course  of  a  contract. 

As  nKucate^  sn  imiucuiale  luuease 
m  leee  le  Beedeu  te  stem  tne  ciOTsnt 
upeiifUng  losses,  leee.  Aete  riMndd  be 
no  delsy  in  the  lee  irm  eases.  FHawever. 
in  view  ot  toe  tiese  neeoev  to  ooni^pffece 
tMs  nuenddng  efCtfon.  tM  new  fees  wffl 
not  become  effeethw  nntS  ^me  19, 1MB. 
Toe  noon  pnnride  met  neBBoers  of  flie 
kukistry  wftk  theeppuitenitjr  Co  reflect 
the  hitler  fees  itt  Mds  ev  fctuiu 
contracts.  H  also  is  noted  Aot  Ibe 
indusfry  was  forewaraed  aboot  ftmSAe 
fee  increases.  This  occurred  ftroagh 
indastey  puUicaftoos.  varoua  indiietry 
meetings,  and  the  proposed  rule  that 
was  published  in  dw  Federal  KeglataE  on 
February  17, 1988. 

Several  commenters  were  concerned 
about  having  to  absorb  an  increase  in 
fees  under  tne  inspection  and  grading 
program.  To  help  offset  the  fee 
increases,  they  requested  that  the 
Department  increase  the  "aaka 
allowance"  under  the  dairy  price 
support  prografRfe.  Thioaglk  this  ■cans, 
processora  presumably  would  be  able  to 
rn  iiMi  iinri  iifllHli  o|Mietlegfniils, 
which  includes  grading  fees,  t^ugh  the 
value  of  the  ptoehicts  sold  onder  ^ 
support  program. 

Grading  fees  are  estaUisfacd  ponaaat 
to  die  Agricultural  Kfarketing  Act  of 
19fS  w^di  aotherizes  die  AgiicelftHBl 
MariieAig  Service  inspection  and 
grading  program  and  lequiies  that  sneb 
fees  cover  the  eoet  ef  senrfees  prerided. 
The  price  seppert  progran  is 
administered  of  the  Agricalteeal 
Stabilixalieo  aad  Coirmsetion  Service 
wbkh  estinwtes  indeetry  costs  of 
manufactormg  bolter,  cheese  and  nonfat 
dry  milk.  This  estimate,  or  "make 
allowance,"  is  thee  aaed  as  amm  of 
several  factora  ia  settiag  the  puschase 
prices  under  tbe  8U{q>ort  ptogram  fat 
surplus  dairy  products.  Since  the  price 
support  profram  is  admkastered  by 
another  Agency  pursuant  to  differeat 
authority,  the  commenters  suggestion  is 
outside  die  scope  of  this  mfemaUng  and 
cannot  be  tnducEed  herein. 

One  eomnenter  was  concerned  about 
the  recent  deenioR  by  die  Agency  to 
require  adcfitionaf  bispe*  tui  s 'graders  at 


certain  plants.  AUhough  not  spacificaUy 
stated  in  the  comments,  R  is  presumed 
tint  tbe  CQitcem  stems  nom  tte 
additioBa}  costs  that  these  plknts  would 
incur  in  nsingttie  additicn^  inspection 
and  gradhg  services. 

The  decision  to  reqjube  additional    . 
Agency  employees  at  certa&i  phats  was 
based  on  the  determination  that  Ab  is 
necessary  to  assure  the  finlegrily  of  the 
Inspection  and  grading  progran.  ta  some 
cases,  if  is  not  possible  for  one  bispector 
to  monitor  a  {danf  s  processhig  acfivities 
to  the  extent  the  Agency  considera 
necessary.  This  may  be  becaose  die 
plant's  operations  are  simpty  too  Inge 
for  one  person  to  monitor,  or  the  plant 
has  extended  hosrs  of  c^rstfon.  er  Ae 
Tariotts  activities  to  be  monitored  are 
spread  ont  over  several  ateas  of  tne 
plant  Tile  Agenqy  decided  in  some 
situations  that  additional  stalling  was 
necessary  to  assoio  that  tiM^^  pwpwia  of 
the  services  being  provided  was  io  1 
hoMig  ^grrifil  out.  Tbis^  of  < 
additioBal  costs  to  tbe  processors  wbo 
are  affecteo  by  this  dectsioR. 

Certain  commentors  asked  that  the 
Agency  provide  the  mdustry  with 
additional  iafennation  concemiBg  coats 
under  the  inspection  and  grading 
program.  The  requests  were  as  toBowg 
(1)  Piovida  an  tq>-to-date  beachauBlk  of 
cost  pet  buBdradwelBht  of  gtadiof  a»  an 
industry  average  to  assist  die  inibiatiy  ia 
evaluating  individual  plant  costs,  and  (2] 
provide  the  percentage  of  revenues 
being  allocated  for  trafnbigr  oveAead, 
computer  processing,  and  o&et  so^ost 
elements  under  the  psogiaaa 

The  Ageacy  ia  willing  to  work  with 
the  industry  in  developing  bifonnation 
regarotRg  prograffi  costs.  A  dialog 
between  die  Agency  and  industry 
members  on  thte  issue  w£Q  fadfitata  the 
compilation  of  data  that  will  be  moat 
useful  to  the  industry. 

One  commenler  objected  to  the  fee 
kioeases  partly  becawse  the  fees  do  aet 
reoo^Hse  regiOBat  otttereBces  m  taoor 
costs.  H  was  claiiued  that  labor  costs  in 
his  area  were  much  lower  Aaa  in  other 
areas  of  the  country  and  that  the 
program  fees  were  too  high  relative  to 
the  salaries  of  the  State  empkifee*  rtbe 
are  doing  the  ptogram  work  is  hAs  area 
lor  the  Agency. 

It  is  impractical  to  recoyuae  ilk  the 
fees  charged  a  particular  plant  tbe 
salary  and  related  benefits  assoaated 
widt  sack  indMdBal  bispeetor  or  grader 
who  provides  service  to  the  plant  Tbe 
salaries  and  benefits  of  employees 
frequendy  vary.  Also,  employees  ace 
often  rotated  among  (Aaats.  'The  Agency 
belfeves  diat  a  uniform  fee  structure 
represents  a  fair  system  for  charging 
pi-ucessois  for  the  services  provided. 


In  the  proposed  nda.  the  Ageaey 
recommended  a  change  in  the 
canditioBa  undai  wUck  t 
forsatvioseoaldbaiaisctadhf  1 
Agency.  Omenfly.  am  t 
inspection  or  grading  service  i 
rejected  if  any  fees  previously  billed  to 
die  appbcaat  waco  not  paid  wIlUa  6» 
days.  It  was  ] 

period  be  redooed  to  30  daya.  < 
commentors  crmlsnded  that  addta  tiwy 
recognized  the  need  for  thepsoaipl 
payment  of  fees,  the  30-day  limit  waa 
more  stringent  dian  w^at  die  US. 
Govermnent  abides  by  when  paying 
processors  for  dairy  products  pardiased 
aoder  tka  price  aappoct  ptograB.  Ike 
parties  urged  that  the  6&day  limit  be 
retained. 

The  Agency  has  the  responsibility  for 
operating  the  inspection  andgracfing 
program  in  a  prudent  manner.  The  30- 
day  Innt  is  in  keeping  wrtb  this 
responsibilify  and  will  foster  the  tfinely 
payment  of  fees. 

InformatiafB  CoHaeiioA 
and 


InfermatioB  cdleetfon  requireawnts 
aad  Ae  reoorouteepHig  provision 
contacaed  in  7  CPR  Part  56.  Subpart  A, 
have  been  approved  by  tne  Office  of 
ManagenKnt  and  Budget  (OMB)  andei 
the  provisioRS  of  44  U.&C.  Chapter  35 
and  have  been  assigned  OMB  No.  0S01- 
0126. 

Purauant  to  5  U.S.C  553,  it  ia  hereby 
found  that  good  cause  exists  for  not 
delaying  the  effective  date  of  this  action 
until  30  days  after  pnUicatian  of  this 
final  nJe  in  the  Fadsial  Register.  The 
Agricultural  bfeiketing  Act  of  19(8 
requires  that  fees  cover  the  cost  of  &e 
services  provided  under  the  inspection 
and  grading  program.  Hie  present  fees 
are  not  covering  the  cost  of  such 
services,  and  the  program's  financial 
reserves  are  being  depleted.  An 
immediate  increase  in  fees  is  essential 
to  die  operation  of  die  program. 

The  provisions  of  diis  final  rule  are 
known  to  interested  parties.  A  proposed 
rule  settmg  forth  the  fee  increases  and 
other  administrative  changes  adopted 
herein  were  published  in  ti^e  Fedesal 
Register  on  February  17, 1988.  The 
changes  effected  by  this  final  rufe  will 
not  require  extensive  preparation  or 
substantial  changes  in  operation  by 
those  persons  using  the  program's 
services. 

List  of  Subiedsbi  7  CFR  FaitSg 

Food  grades  and  standards,  Dairy 
products. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  Part  58,  Subpart  A  is 
amended  as  follows: 
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PART  5»-{AMEN0ED] 

Subpart  A— Regulationa  Govemlna  the 
Inapection  and  Oradhig  Servtcaa  of 
Manutaeturad  or  Prooeaaed  Dairy 

rTOOUCia 

1.  The  authority  citation  for  Part  58 
contimies  to  read  as  follows: 

Authority:  Sees.  TtOr-TOO,  60  Stat  1087,  as 
amended;  7  U.S.C.  ie21-1627.  unless 
otherwise  noted. 

2.  Section  56.12  is  amended  by 
revising  paragraph  (h)  to  read  as 
follows: 

SSa.12   WlwnappfcatloninaybTledad. 

•  *       •        •       • 

(h)  When  fees  billed  are  not  paid 
within  30  days;  or 

*  *       *       *       t 

3.  Section  58.33  is  revised  to  read  as 
follows: 

§5aJ3    Who  may  b*  Decnsad. 

Any  person  processing  proper 
qualifications,  as  determined  by  an 
examination  for  competency,  held  at 
such  time  and  in  such  manner  as  may  be 
prescribed  by  the  Administrator,  may  be 
licensed  to  perform  specified  inspection 
or  grading  service.  Each  license  issued 
shall  be  signed  by  the  Administrator. 

4.  Section  5a42  is  revised  to  read  as 
follows: 

f5«.42   Travel  npwwM  and  other 


Charges  shall  be  made  to  cover  the 
cost  of  travel  and  other  expenses 
incurred  by  AMS  in  connection  with  the 
performance  of  any  inspection  or 
grading  service. 

5.  Section  58.43  is  revised  to  read  as 
follows: 

S5a.43    Fees  for  hwptctlon,  grading,  and 


Except  as  otherwise  provided  in  this 
section  and  §S  5a38  through  58.47. 
charges  shall  be  made  for  inspection, 
grading,  and  sampling  service  at  the 
hourly  rate  of  $33.00  for  service 
performed  between  6  a.m.  and  6  p.m., 
and  $36.40  for  service  performed 
between  6  p.m.  and  6  a.m.,  for  the  time 
required  to  perform  the  service 
calculated  to  the  nearest  IS-minute 
period,  including  the  time  required  for 
preparation  of  certificates  and  reports 
and  the  travel  time  of  the  inspector  or 
grader  in  connection  with  the 
performance  of  the  service.  A  minimum 
chaige  of  one-half  hour  shall  be  made 
for  service  {uirsuant  to  each  request  or 
certificate  issued. 

6.  Section  58.44  is  revisedlo  read  as 
follows: 


S8M4    Fees  for  leboratory  anelysie. 

Except  as  otherwise  provided  in  this 
section  and  S  58.45,  qhar^es  shall  be 
made  for  laboratory  analysis  at  the 
hourly  rate  of  $24.00  for  the  time 
required  to  perform  the  service.  A 
minimum  charge  of  one-half  hour  shall 
be  made  for  service  pursuant  to  each 
request  or  certificate  issued.  The 
following  minimum  rates  per  test,  which 
are  based  on  the  average  time  required 
to  perform  the  test  specified,  shall  apply 
unless  the  actual  time  required  to 
perform  the  test  is  greater  than  the 
minimum  set  forth: 

(a)  Dry  milk  and  related  products: 

Total  fat  (either  extraction). $4.35 

Moisture 3.35 

Titra table  acidity „... ... -1.65 

Solubility  index. .._...; „_..  2.25 

Scorched  particles. — ........!_™ «.«... 2.25 

Bacterial  plate  count.„ „.........4.35 

Bacterial  direct  microscopic  count 6.S0 

Flavor 1.15 

Whey  protein  nitrogen. 10.95 

Vitamin  A « ..„.™...,.... „__..........  21.70 

Alkalinity  of  ash ..„_..._ „.__..„...«  24 JX) 

Dispersibility. , io.95 

Coliform  (solid  media) 4.35 

Salmonella. „_«»..  24JJ0 

Phosphatase. „-.._.». ._w_ ...„._.  ZAiJO 

Oxygen. . \3ja0 

Density. — .«.»>. »«.....«.>».>«_«.«„w.^ ug 

Antibiotic — ., 8j06 

(b)  Condensed  milk  and  related 
products: 

Fat  (fat  extraction) JBJO 

Total  solids 435 

Sugar  (sucrose) . -.,.....„ ^.  24JB0 

Net  weight  (per  can); ...185 

Flavor,  color,  body,  texture..™.„.........«..._..l.B5 

(c)  Cheese  and  related  products: 

Moisture _ „.__„ „.„ $4.35 

Moisture  in  duplicate — „ „ 8.50 

Total  fat  (either  extraction) 7.65 

Moisture  and  fat  (dry  basis)  complete .IZOO 

Meltability  (Process  cheese) i. 4.35 

(d)  Butter  and  related  products: 

Moisture ..™....„.™ .. ... ...  $4.35 

Fat — sjBs 

Salt.„ „.. 4.35 

Complete  Kohman  analysis..... ...........  13.00 

Fat  and  moisture  (same  sample) 10.95 

Flavor,  odor,  body,  texture _„..„.„ 2.25 

Peroxide  value .„.....„......„,....„ .......  24J)0 

Free  fatty  acid.....„.._. „. , _.._......  10.95 

Yeast  and  mold.. ....™»™„........™...... 5.50 

Proteolytic  count ...» ...„ „..  5.50 

(e)  Meat  and  related  products: 

Fat  (hamburger) $11.25 

7.  Section  58.45  is  revised  to  read  as 
foUows: 

9  58.45    Fees  for  continuous  resident 
service. 

Irrespective  of  the  fees  and  charges 
provided  in  S  §  58.39  and  .58.43,  charges 
for  the  inspector(s]  or  grader(s]  assigned 
to  a  continuous  resident  program  shall 


be  made  at  the  hourly  rate  of  $24.00  for 
services  performed  during  the  assigned 
tour  of  duty.  Charges  for  service 
performed  in  excess  of  the  assi^ied 
tours  of  duty  shall  be  made  at  a  rate  of 
1^  times  the  rate  stated  in  this  section. 
&  Section  5847  is  revised  to  read  as 
follows: 

S  58.47    Feee  for  continuoue  nonresident 


Irrespective  of  the  fees  and  charges 
provided  in  S§  58.39.  58.42  and  58.43. 
charges  for  continuous  nonresident 
service  shall  be  made  at  the  hourly  rate 
of  $36UX)  for  services  performed  between 
6  a.m.  and  6  p.m..  and  $39.40  for  services 
performed  between  6  p.m.  and  6  a.m..  for 
the  number  of  hours  each  inspector  or 
grader  is  assigned,  including  the  travel 
time  at  the  beginning  and  end  of  the  ■■. 
period.  Travel  expenses  are  included  in 
the  hourly  rates.  The  charge  for  holiday. 
Saturday  or  Sunday  work  or  overtime 
(work  in  excess  of  each  eight-hour  shift 
Monday  through  Friday)  shall  be  at 
$52.50  per  hour. 

Signed  at  Washington.  DC  on  May  27, 1988. 
WiUaniT.Manky. 

Deputy  Administrator,  Marketing  Programs. 
(FR  Doc.  88-12438  Filed  6-2-68;  8:45  am] 
BHJJNO  COM  a4io-oa-H 


Federal  Crop  Inauranca  Corporation 
7  CFR  Part  405 
(Amdt  No.  1;  Doc  Na  5532S] 
Apple  Crop  Inauranca  Regulationa 

AOCNCY:  Federal  Crop  Insurance 
Corporation.  USDA. 

action:  Final  rule. 

auawuHY:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  hereby  adopts,  as  a 
-  final  rule,  an  interim  rule  which  was 
published  in  the  Fed^el  Register  on 
Wednesday.  January  2a  1988.  at  52  FR 
1467.  The  interim  rule  amended  the 
Apple  Crop  Insurance  Regulations  (7 
CFR  Part  405].  by  adding  anew  section, 
7  CFR  405.9,  Pilot  Sunburn  Option 
Amendment 

■FFCCmn  DATK  June  3. 1988. 

FON  FURTNIR  INFOmiATION  CONTACT 
Peter  F.  Cole,  Secretary,  Federal  Crop 
Insurance  Corporation,  U.S.  Depertment 
of  Agriculture,  Washington,  DC.  20250. 
telephone  (202)  447-3325. 

SUPPLEMENTAIIY  INFORMATION:  This 

action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  1512-1.  This  actitm  does  not 
constitute  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 


these  regulations  under  those 
procedures.  The  sunset  review  date  for 
these  regulations  is  April  1. 1990. 

John  Marshall.  Manager,  FCIC,  (1)  has 
determined  that  this  action  is  not  a 
major  rule  as  defined  by  Executive 
Order  12291  because  it  will  not  result  in: 
(a)  An  annual  effect  on  the  economy  of 
$100  million  or  more;  (b)  major  increases 
in  costs  or  prices  for  consumers, 
individual  industries,  federal.  State,  or 
local  governments,  or  a  geographical 
region:  or  (c)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets;  and  (2) 
certifies  that  this  action  will  not 
increase  the  federal  paperwork  burden 
for  individuals,  small  businesses,  and 
other  persons. 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act;  therefore,  no  Regulatory  FlexibiUty 
Analysis  was  prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015,  Subpart  V,  published  at  48  FR 
29115,  June  24, 1983. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

On  Wednesday,  January  20, 1988, 
FCIC  published  an  interim  rule,  in  the 
Federal  Register  at  52  FR  1467, 
amending  the  Apple  Crop  Insurance 
Regulations  (7  CFR  Part  405),  ^y  adding 
a  new  section,  7  CFR  405.9,  Pilot 
Sunburn  Option  Amendment. 

Written  comments  on  the  interim  rule 
were  solicited  by  FCIC  for  60  days  afier 
publication  of  the  rule  in  the  Federal 
Register,  and  the  rule  was  scheduled  for 
review  so  that  any  amendments  made 
necessary  by  public  comment  could  be 
published  in  the  Federal  Register  as 
quickly  as  possible. 

No  comments  were  received, 
therefore,  the  interim  rule  is  hereby 
adopted  as  final. 

list  of  Subjects  in  7  CFR  Part  405 

Crop  insurance.  Apple  crop  insurance 
regulations. 


Final  Rule 

Accordingly,  the  Interim  Rule 
published  in  the  Federal  Register  on 
Wednesday,  January  20, 1988,  at  52  FR 
1467.  is  hereby  adopted  as  final. 

Authority:  Sees.  506.  516.  Pub.  L  75-430,  52 
Stat.  73,  77,  as  amended  (7  U.S.C.  1506. 1516). 

Done  in  Washington.  DC.  on  May  31, 1988. 
John  MarshaU. 

Manager,  Federal  Crop  Insurance 
Corporation. 

[FR  Doc.  88-12541  Filed  6-2-88;  8:45  am] 
BILUNO  CODE  S41IMiS-M 

7  CFR  Part  440 

[Amdt  No.  1;  Doe.  No.  5539S1 

Texaa  Citrua  Tree  Crop  Insurance 
Regulationa 

agency:  Federal  Crop  Insurance 
Corporation,  USDA. 
action:  Final  rule. 

summary:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  amends  the  Texas 
Citrus  Tree  Crop  Insurance  Regulations 
(7  CFR  Part  440),  effective  for  the  1989 
crop  year.  The  intended  effect  of  this 
final  rule  is  to  maintain  the  effectiveness 
of  the  present  Texas  Citrus  Tree  Crop 
Insurance  Regulations  only  through  the 
1988  crop  year.  It  is  proposed  in  a 
separate  document  that  the  provisions 
currently  contained  in  this  Part  will  be 
issued  as  an  endorsement  to  the  newly 
issued  7  CFR  Part  401,  General  Crop 
Insurance  Regulations  as  §  401.134, 
Texas  Citrus  Tree  Endorsement, 
effective  for  the  1989  and  succeeding 
crop  years.  7  CFR  Part  401  is  a  standard 
set  of  regulations  and  master  policy  for 
insuring  most  crops  which  substantially 
reduces:  (1)  The  time  involved  in 
amendment  or  revision;  (2)  the  necessity 
of  the  present  repetitious  review 
process;  and  (3)  the  volume  of 
paperwork  processed  by  FCIC. 
EFFECTIVE  DATE:  July  5, 1988. 
FOR  FURTHER  INFORMATION  CONTACT 
Peter  F.  Cole,  Secretary.  Federal  Crop 
Insurance  Corporation,  U.S.  Department 
of  Agricult\u«,  Washington.  D.C.,  20250, 
telephone  (202)  447-3325. 
SUPPtEMENTARY  INFORMATION:  This 
action  has  been  reviewed  imder  USDA 
procedures  established  by  Departmental 
Regulation  1512-1.  This  action  does  not 
constitute  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procedures.  The  sunset  review  date 
established  for  these  regulations  is 
October  1, 1990. 
John  Marshall.  Manager.  FCIC.  (1)  has 


determined  that  this  action  is  not  a 
major  rule  as  defined  by  Executive 
Order  12291  because  it  will  not  result  in: 
(a)  An  annual  effect  on  the  economy  of 
$100  million  or  more;  (b)  major  increases 
in  costs  or  prices  for  consumers, 
individual  industries,  federal.  State,  or 
local  governments,  or  a  geographical 
region;  or  (c)  significant  adverse  effects 
on  competition,  employment 
investment  productivity,  innovation,  or 
the  ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets;  and  (2) 
certifies  that  this  action  will  not 
increase  the  federal  paperwork  burden 
for  individuals,  small  businesses,  and 
other  persons. 

This  action  is  exempt  fi^m  the 
provisions  of  the  Regulatory  Flexibility 
Act;  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015.  Subpart  V.  published  at  48  FR 
29115,  June  24, 1983. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Background 

FCIC  has  published  over  40  policies  to 
cover  insurance  on  that  many  different 
crops.  Many  of  the  regulations  and 
policies  contain  identical  language, 
which,  if  changed  requires  that  over  40 
different  policies  be  changed,  both  in  the 
Code  of  Federal  Regulations  (CFR)  and 
the  printed  policy  language.  This 
repetition  of  effort  is  both  ine^icient  and 
expensive.  FCIC,  therefore,  has 
published  in  7  CFR  Part  401.  one  set  of 
regulations  and  one  master  policy  to 
contain  that  language  which  is  identical 
in  most  of  the  policies  and  regulations. 

As  revisions  on  individual  policies  are 
necessary,  FCIC  proposes  to  publish  a 
"crop  endorsement"  which  will  contain 
the  language  of  the  policy  unique  to  that 
crop,  and  any  exceptions  to  the  master 
policy  language  necessary  for  that  crop. 
When  an  endorsement  is  published  as  a 
section  to  Part  401.  effective  for  a 
subsequent  crop  year,  the  present  policy 
contained  in  a  separate  part  of  Chapter 
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rv  will  be  terminated  at  the  end  of  the 
crop  year  then  in  effect 

In  order  to  clearly  establish  that  7 
CFR  Part  440  will  be  effective  only 
through  the  end  of  the  1988  crop  year, 
FCIC  herein  amends  the  subpart 
heading  of  these  regulations  to  specify 
that  such  will  be  the  case. 

It  is  proposed  that  the  new  Texas 
Citrus  Tree  Endorsement  will  be 
published  as  an  endorsement  to  7  CFR 
Part  401  (401.134,  Texas  Citrus  Tree 
Endorsement),  and  become  effective  for 
the  1989  and  succeeding  crop  years. 

Upon  final  publication,  the  provisions 
of  the  Texas  Citrus  Tree  Crop  Insurance 
Regulations,  now  contained  in  7  CFR 
Part  440,  would  be  superseded. 
Therefore,  FCIC  amends  the  subpart 
heading  to  provide  that  7  CFR  Part  440 
be  effective  for  the  1987  and  1988  crop 
years  only. 

Ob  Tuesday.  February  16. 1988,  FCIC 
published  a  notice  of  proposed 
rulemaking  in  the  Federal  Register  at  S3 
FR  4413,  to  maintain  the  effectiveness  of 
the  present  Texas  Citrus  Tree  Crop 
Insurance  Regulations  only  through  the 
1988  crop  year.  The  public  was  given  30 
days  in  which  to  submit  written 
comment  data,  and  opinions  on  the 
proposed  rule,  but  none  were  received. 
Therefore,  the  rule  published  at  53  FR 
4413  is  herewith  adopted  as  final 

List  of  Subjects  in  7  CFR  Put  4M 

Crop  insurance,  Texas  citrus  tree. 

Final  Rule  i 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act  as  amended  (7  U.S.C  1501  etseq.], 
the  Federal  Crop  Insurance  Corporation 
hereby  amends  the  Subpart  heading  to 
the  Texas  Citrus  Tree  Crop  Insurance 
Regulations  (7  CFR  Part  440).  as  follows: 

PART  440-(AMEIII)EO] 

1.  The  Authority  citation  for  7  CFR 
Part  440  continues  to  read  as  follows: 

Aolhatity:  Sees.  506, 516.  Pub.  L  75-43a  52 
StaL  73. 77,  u  amended  (7  U.S.C  1506. 1516). 

2.  The  Subpart  heading  in  7  CFR  Part 
440  is  revised  to  read  as  follows: 

Sut>part    negulatlona  for  tlw  1967  and 
19e8CropYears  | 

Done  in  Washington.  DC  on  May  31, 19BB. 
John  Marshall. 

Manager,  Federal  Crop  Insurance  | 

Corporation. 

[FR  Doc.  88-12542  Filed  6-2-88;  8:45  am] 

BtLUNQ  CODE  3410-Oa-M 


Agricultural  stabilization  and 
Conaervation  Sarvica 

ConwnodHy  Cradit  CorporatlON 

7  CFR  Paria  713, 770, 1421. 1413  antf 
1470 

Prica  Support  and  Production 
AcQuatniant  Progranta 

AQENCV:  Agricultural  Stabilization  and 
Conservation  Service;  Commodity 
Credit  Corporation.  USDA. 
action:  Interim  rule. 


r:  This  interim  rule  amends  7 

CFR  Part  1421  by  combining  as  one 
subpart  the  subparts  currently  contained 
in  Part  1421  which  set  forth  the  price 
support  loan  and  purchase  program 
regulations  for  the  1988  and  subsequent 
crops  of  bariey,  com,  sori^ram.  oats, 
farm-stored  peanuts,  rice,  rye.  soybeans, 
and  wheat.  These  amendments  will 
provide  greater  uniformity  in  program 
administration  and  delete  repetitive 
provisions.  This  interim  rule  also 
amends  Part  1421  by  revising:  (1)  The 
date  by  which  a  producer  must  reapply 
for  a  price  support  loan  in  the  event  the 
Commodity  Credit  Corporation  ["CCC*) 
has  not  disbursed  the  loan  proceeds 
within  a  specified  time;  (2)  the  manner 
in  which  price  support  rates  are 
determined  when  adjoining  towns  in 
different  counties  are  considered  to  be 
one  shipping  point  (3)  the  information 
which  must  be  entered  on  a  warehouse 
receipt  in  order  for  such  receipt  to  be 
used  in  obtaining  a  price  support  loan: 
and  (4)  the  grade  requirements  which 
must  be  met  by  commodities  pledged  as 
collateral  for  a  warehouse-stored  price 
support  loan.  These  amendments  will 
provide  for  greater  programjuniformity. 
date:  Effective  June  3. 1988.  Comments 
must  be  received  on  or  before  July  5, 
1988  in  order  to  be  assured  of 
consideration. 

address:  Director.  Cotton.  Grain  and 
Rice  Price  Support  Division,  USDA, 
ASCS.  P.O.  Box  2415,  Washington.  DC 
20013. 

FOR  RJRTHCR  INFORMATKM  CONTACT: 
Jackie  Stonfer.  Program  Specialist 
Cotton.  Grain  and  Rice  Price  Support 
Division.  USDA-ASC&  P.O.  Box  2415. 
Washington,  DC  20013.  Telei^one:  (202) 
447-4704. 
SUPPLEMENTARY  INFORMATION:  This 

interim  rule  has  been  reviewed  under 
United  States  Department  of  Agriculture 
(USDA)  procedures  implementing 
Executive  Order  12291  and 
Departmental  Regulation  No.  1512-1  and 
has  been  classified  as  "not  major."  It 
has  been  determined  that  the  provisions 
of  this  rule  will  not  result  in:  (1)  An 


annual  effect  on  the  economy  of  $100 
miUioB  or  more;  (2)  maior  increases  in 
costs  or  prices  for  consumers,  individual 
industries.  Federal  State  «r  iecol 
government  agencies,  or  geographic 
regions;  or  (3)  signifi<:ant  adverse  effects 
on  competitioa  employment 
investment  productivity,  innovation  or 
on  the  ability  of  United  States-based 
enterprises  in  domestic  or  export 
markets. 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  the  interim  rule  since 
A^cultural  Stabilization  and 
Conservation  Service  (ASCS)  nor  the 
Commodity  Credit  Corporations  (CCC) 
is  required  by  5  U.S.C  553  or  any  other 
provision  of  law  to  puUish  a  notice  ot 
prc^KMed  rulemaking  with  respect  to  the 
subject  matter  of  this  rule. 

It  has  been  determined  by  an 
environraental  evaluation  that  this 
action  will  have  not  signiEkMBt  inpact 
on  the  quality  oldie  human 
environment  Therefore,  neither  an 
EnviranaieBtal  Assessment  nor  an 
Envoonmental  Impact  Statement  is 
needed. 

This  program/activity  is  not  subject  to 
the  provisions  of  Executtve  Order  12372 
which  requires  intergovernmental 

consultation  with  State  and  local     

officials.  See  the  Notice  related  to  7  CFR 
Part  3015,  Subpart  V.  pubUshed  at  48  FR 
29115  (June  24. 1983). 

Currently  the  regulations  which  set 
forth  the  terms  and  conditions  of  the 
CCC  production  adjustment  programs 
are  set  forth  at  7  CFR  Part  713  and  die 
terms  and  conditions  under  which  CCC 
may  make  peyments  in  a  form  other 
than  cash  are  set  forth  at  7  CFR  Part  770. 
Generally,  those  regulations  which  are 
set  fordi  in  Chapter  Vn  of  lite  7  «f  die 
Code  of  Federal  Regulations  pertain  to 
the  functions  of  ASCS,  including  the 
functions  which  relate  to  the 
implementaticm  and  administration  of 
CCC  programs.  The  regulaticms  which 
are  set  forth  in  Chapter  XIV  of  Tide  7  of 
the  Code  of  Federal  Regolations  pertain 
to  the  functions  of  CCC.  Therefore,  it 
has  been  detennined  that  those 
regulations  winch  are  coiTently  set  forth 
at  7  CFR  Parts  713  and  770  are  more 
properly  suited  for  codification  in 
Chapter  XIV  of  Tide  7  of  die  Code  of 
Federal  RegulatioBS  since  the  activities 
which  are  governed  by  these  regulations 
are  CCC  functions.  Accordingly,  it 
would  be  more  appropriate  and  clearer 
to  interested  iieraons  to  have  these 
regulations  within  Chapter  XIV. 
Commodity  Credit  Corporation. 
Department  of  Agriculture.  The  new 
section  numbers  for  each  of  the  existing 
sections  are  provided  in  the  table  below: 


Od  Section 

New  Section 

713.1-713.157 : ,... 

770.1-770.7 ^ 

1413.1-1413.157 
1470.1-1470.7 

The  regulations  which  are  set  forth  at 
7  CFR  Part  1421  set  forth  the  terms  and 
conditions  under  which  CCC  will  make 
available  price  support  loans  and 
purchase  agreements  for  barley,  com. 
farm-stored  peanuts,  oats,  rye,  sorghum, 
soybeans,  rice  and  wheat.  Currentiy,  the 
regulations  which  are  applicable  to  all 
such  commodities  are  set  forth  in 
§{1421.1-1421.30  and  all  odier 
regulations  are  set  forth  in  individual 
subparts  which  are  applicable  to  each 
such  commodity.  Since  the  program 
provisions  which  govern  price  support 
loans  and  purchase  agreements  for  these 
commodities  are  identical  in  many 
instances,  it  has  been  determined  that  it 
would  be  more  efficient  to  have  all  loan 
and  purchase  agreement  provisions 
codified  in  one  subpart  of  7  CFR  Part 
1421. 

The  regulations  at  7  CFR  1421.6(a)(2) 
currently  provide  that  if  CCC  does  not 
disburse  price  support  loan  proceeds  by 
the  last  day  of  the  calendar  month 
following  the  month  in  which  the  loan 
application  is  made,  the  producer  must 
reapply  for  the  loan.  Based  upon  the 
current  level  of  price  support  loan 
activity  and  the  time  needed  by  CCC  to 
process  loan  applications,  it  has  been 
determined  that  producers  should  not  be 
required  to  reapply  for  such  loans  during 
such  a  short  period  of  time.  Accordingly, 
in  order  to  alleviate  the  need  for  most 
producers  to  reapply  for  such  a  loan, 
this  interim  mle  amends  7  CFR 
1421.6(a)(2)  to  provide  that  a  producer 
must  reapply  for  a  price  support  loan 
only  if  the  loan  has  not  been  disbursed 
within  30  days  of  the  final  loan 
availability  date,  or  such  other  date  as 
may  be  announced  by  CCC. 

The  regulations  at  7  CFR  1421.59. 
1421.99. 1421.219, 1421.254. 1421.344, 
1421.374,  and  1421.470.  provide  for  tiie 
adjustment  of  the  basic  county  support 
price  for  barley,  com.  sorghum,  oats, 
rye.  soybeans  and  wheat  respectively, 
in  the  event  two  or  more  CCC-approved 
warehouses  are  located  in  the  same  or 
adjoihing  towns  which  have  the  same 
freight  rate  even  though  such 
warehouses  are  located  in  the  same 
county.  In  such  an  event  the  support 
rate  is  the  highest  of  the  support  rates 
involved.  Due  to  the  deregulation  of 
most  freight  rates,  and  due  to  changes  in 
commodity  marketing,  it  has  been 
determined  that  it  is  no  longer 
appropriate  to  adjust  the  basic  county 
support  price  for  these  commodities 
under  these  circumstances.  Accordingly. 


these  provisions  are  not  included  in  the 
revised  price  support  loan  and  purchase 
provisions  of  7  CFR  Part  1421. 

The  regulations  at  7  CFR  1421.18(c)(3) 
currently  set  forth  some  of  the  terms  and 
conditions  with  respect  to  the 
reconcentration  of  grain  pledged  as 
collateral  for  price  support  loans.  The 
reconcentration  of  certain  commodities 
results  in  an  adjustment  to  the  basic 
county  loan  rate  to  reflect  costs  incurred 
in  movement  of  loan  collateral.  CCC 
recenUy  amended  the  regulations  at  7 
CFR  Part  1421  to  provide  for  a  more 
uniform  administration  of  CCC's  policies 
with  respect  to  hicreasing  basic  county 
loan  rates  to  reflect  costs  incurred  in  the 
movement  of  CCC  loan  collateral.  (See 
53  FR  6131,  dated  March  1. 1988). 
Accordingly,  in  order  to  conform  to  this 
previous  amendment  this  interim  mle 
deletes  references  in  7  CFR  1421.18(c)(3) 
with  respect  to  the  method  used  by  CCC 
in  adjusting  basic  county  loan  rates 
when  the  reconcentration  of  CCC  loan 
collateral  is  approved. 

The  regulations  at  7  CFR  1421.9 
currentiy  set  forth  the  information  which 
must  be  specified  on  warehouse  receipts 
which  are  tendered  to  CCC  in 
connection  with  a  price  support  loan  or 
purchase  agreement.  This  interim  rule 
amends  7  CFR  1421.9  by  setting  forUi 
with  greater  specificity  those  entries 
which  must  be  included  on  such  a 
warehouse  receipt.  This  amendment  will 
provide  greater  uniformity  in  the 
administration  of  CCC  price  support 
programs  and  will  assist  CCC  in 
determining  with  greater  accuracy  the 
quality  and  location  of:  Grain  pledged  as 
collateral  for  price  support  loans;  grain 
acquired  through  price  support  purchase 
agreements;  and  grain  acquired  through 
price  support  loan  forfeitures. 

The  individual  commodity  subparts 
for  barley,  com,  sorghum,  oats,  rice,  rye, 
soybeans  and  wheat  set  forth  the  grade 
requirements  which  must  be  met  by 
colnmodities  pledged  as  collateral  for 
warehouse-stored  CCC  price  support 
loans.  This  interim  rule  combines  these 
provisions  at  7  CFR  1421.18.  and  also 
incorporates  new  grading  requirement 
terminology  which  is  currently  used  by 
the  Federal  Grain  Inspection  Service. 

In  addition,  this  interim  mle  makes 
changes  throughout  7  CFR  Part  1421  for 
purposes  of  grammar  and  clarity. 

Since  producers  will  soon  be  pledging 
as  collateral  for  CCC  price  support  loans 
198&-crop  commodities,  it  has  been 
determined  that  this  interim  mle  will 
become  effective  upon  publication  in  the 
Federal  Register.  Comments,  however, 
are  requested  and  will  be  taken  into 
consideration  in  developing  the  final 
rule. 


List  of  Subjects 

7  cm  Part  713 

Feed  grain.  Rice.  Upland  and  extra 
long  staple  cotton,  wheat  and  related 
programs. 

7  CFR  Part  770 

Commodity  certificates.  In  liind 
payments,  other  forms  of  payment. 

7  CFR  Part  1413 

Feed  grain.  Rice,  Upland  and  extra 
long  staple  cotton,  and  wheat  and 
related  programs. 

7  CFR  Part  1421 

Grains,  Loan  programs /agriculture. 
Price  support  programs,  warehouses. 

Accordingly,  Tide  7  of  the  Code  of 
Federal  Regulations  is  amended  to  read 
as  follows: 
PART  1421-[AMENDED] 

1.  Part  1421  is  amended  by  revising 
the  subpart  heading  "Subpart-General 
Regulations  Governing  Price  Support  for 
the  1987  and  Subsequent  Crops"  to  read 
"Price  Support  Regulations  for  the  1988 
and  Subsequent  Crops  of  Wheat  Feed 
Grains.  Rice,  Soybeans,  and  Farm- 
Stored  Peanuts". 

2.  The  authority  citation  for  Part  1421 
is  revised  to  read  as  follows: 

AutlHxity:  Sections  4  and  5  of  the 
Commodity  Credit  Corporation  Charter  Act 
as  amended,  62  Stat.  1070.  as  amended.  1072 
(15  U.S.C.  714b  and  714c):  sections  101.  lOlA. 
105C.  107D.  106, 110.  201,  301.  401.  403.  and 
405  of  the  Agricultural  Act  of  1949.  as 
amended,  63  Stat.  1051,  as  amended,  99  Stat. 
1419,  as  amended,  1395,  as  amended,  1383.  ab 
amended,  1439,  as  amended,  91  Stat.  951,  as 
amended,  63  Stat.  1052,  as  amended,  1053,  as 
amended.  1054,  as  amended  (7  U.S.C.  1441, 
1441-1, 1444b,  1445b-2,  1445C-2, 1445e,  1446, 
1447. 1421, 1423,  and  1425). 

3.  The  table  of  contents  for  Subpart- 
Price  Support  Regulations  for  the  1988 
and  Subsequent  Crops  of  Wheat,  Feed 
Grains,  Rice.  Soybeans,  and  Farm- 
Stored  Peanuts  of  Part  1421  is  revised  to 
read  as  follows: 

Subpart-Price  Support  Rsguiations  for  the 
19M  and  Subsequent  Crops  of  Wttsat  Fsed 
Grains,  Rice,  Soybeans,  and  Farm-Stored 
Peanuts 

Sec. 

1421.1  Applicability. 

1421.2  Administration. 

1421.3  Defmitions. 

1421.4  Eligible  Producers. 

1421.5  General  eligibility  requirements. 

1421.6  Maturity  and  expiration  dates. 

1421.7  Adjustment  of  basic  support  rates. 

1421.8  Approved  storage. 

1421.9  Warehouse  receipts. 

1421.10  Warehouse  charges. 

1421.11  Liens. 

1421.12  Fees,  charges,  and  interest. 

1421.13  Insurance  on  farm-stored  loans. 
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1421.14 
1421.15 
1421.16 
1421.17 
1421.18 
1421.19 
1421.20 


IKKmy. 


1421.22 
1421.23 
1421.24 
1421 J5 


Setoffo. 

Loss  or  damage  to  the  commo 

Liability  of  produce. 

Pata-«torad  loans. 

Warehouse-stored  loans. 

Liquidation  of  loans. 

Release  of  the  conunaditf  lean 
under  loan. 
1421.21    funiuree  agreements^ 

Oedlanent. 

Foreclosure. 

Protein  determinations. 

HoeaMifcstiiig  loans  and  nuitetiag 
certficatea. 
1421.28    Transfer  of  farm-stored  loaa  to 
warehouse-stored  association  loan. 

1421.27  Producer-handler  pordiasaa  of 
uddiferp*!  p—niit«  under  loan. 

1421.28  Re4|ubed  producer-liandler  records 
and  supervision  of  farm-stored 
aodjfltiiisB  poaavts  anoer  loan  or 
purohaMd  t^  pro^uoar-handler  fron 
loan. 

1421.29  Death,  iaoompetaicy,  or 
disappearance. 

1421J0    Reooafte  loaas. 

142tA    UondliagyaymBBts  and  collectioiii 

nateacaediBitBML 
142t.32    Pmtmaifc  Seduction  Act  assigiied 

numbers. 


a  SectMM  M2L1  and  1421.2  are 
revised  Id  raad  as  loMews: 


91421.1    AppleaMKy. 

(a)  The  regulatians  of  this  subpart  are 
applicable  to  the  1988  and  subsequent 
crops  of  barley,  com,  oats,  peanuts,  lice, 
rye.  sorghum,  soybeans,  and  wheat. 
These  r^ulations  set  forth  the  terms 
and  con^tioiu  under  which  price 
support  loans  and  purchase  agreements 
shall  be  entered  into  by  the  Commodity 
Credit  Corporatioa  (XCC).  Additional 
terms  and  conditioiis  are  set  forth  in  the 
note  md  security  agreement  and  the 
purchase  agreement  which  must  be 
executed  by  a  producer  in  order  to 
receive  price  support.  With  respect  to 
wardiouse-stored  loans  for  peanuts, 
such  loans  shall  be  made  in  accordance 
with  Part  142S  of  this  chapter. 

(b)  Basic  county  price  support  rates, 
the  schedule  of  premiums  and  discounts, 
and  forms  which  are  used  in 
administering  the  price  support  program 
ka  a  crop  of  a  commodity  are  avadable 
in  State  and  coonty  Agricultural 
Stabilization  and  Conservation  Service 
("ASCS")  offices  ("State  and  county 
offices",  respectively). 

(c)  Price  support  loans  and  purchase 
agreements  shall  be  available  only  with 
respect  to  rice  produced  in  the 
continental  United  States.  Farm-stoted 
price  support  loans  and  purchase 
agreements  shall  be  available  only  with 
respect  to  farmer  stock  peainits,  as 
detined  in  Part  144B  of  this  chapter, 
which  are  produced  in  the  United  States 
which  are  of  a  type  specified  in  Part  729 
of  this  title.  Price  support  loans  and 


purchase  agiecments  sbafl  be  available 
with  respect  to  aB  oAer  eligible 
commocUties  prednced  in  the  United 
States.  Price  support  loans  and  purdiase 
agreements  shsrB  not  be  available  with 
respect  to  aiQr  commodity  produced  on 
land  owned  or  otfaervrise  in  the 
possession  of  die  United  States  if  sudi 
land  is  occupied  without  die-consent  of 
the  United  States. 

(a)  The  price  aiqiport  program  which 
is  applicable  to  a  acof  dl  a  commodity 
aihaH  be  administered  under  die  general 
su^rvision  of  the  Adaiinistratot.  ASCS. 
and  shall  be  carried  out  in  the  field  by 
State  and  oounty  AgrioultuEal 
StatrihzofionaBd  Conservadoa 
comatittaes  ("State  and  cauxty 
cemmtttees",  respectiTaly). 

(b)  State  aad  oooaty  oonnittees,  and 
representatives  and  employees  dierBof, 
do  aat  have  the  aadMKily.tD  asodify  or 
waive  any  of  the  proviaioai  of  the 
regulatians  of  flds  part 

(c)  The  State  ooHmrittee  shaH  take  any 
action  re<|aired  by  these  regulations 
which  has  net  been  taken  by  the  coonty 
committee.  The  State  conunHtee  atraD 
also:  (1]  Correct,  or  require  a  county 
committee  to  correct,  an  action  taken  by 
such  county  connnttee  wMch  is  not  in 
accordance  wirii  die  regulations  of  dds 
part;  or  t2)  reqtdre  a  county  committee 
to  withhold  tddng  any  action  wfaidi  is 
not  in  accordance  with  die  regulations 
of  this  part. 

(d)  No  provision  or  delegation  berdn 
to  a  State  or  cotmty  committee  shall 
preclude  the  Administrator.  ASCS,  or  a 
designee,  from  determining  aqy  question 
arising  under  the  program  or  bom 
reversing  or  modifying  any 
determination  made  by  a  State  or 
county  committee. 

(e)  The  Deputy  Administrator.  State 
and  County  Operations.  ASCS,  may 
authorize  State  and  coimty  committees 
to  waive  or  modify  deadlines  uid  other 
program  requirements  in  cases  where 
lateness  or  faihire  to  meet  such  other 
requirements  does  not  a&ct  adversely 
the  operation  of  the  price  support 
program. 

(f)  A  representative  of  CCC  may 
execute  {vice  support  loans  and 
purchase  a^eemeats  and  related 
documents  only  under  the  terms  and 
conditions  determined  and  announced 
by  CCC.  Any  such  document  whidi  is 
not  executed  in  accordance  with  such 
terms  and  conditions,  induding  any 
purported  execution  prior  to  die  date 
authorized  by  CCC,  ^all  be  nuO  cmd 
void. 


Sl4>t4   (ftamoMd] 


91421.3   (Radaslgnated  at  9 1421.4] 

4.  Section  M214  is  removed  and 
current  \  M21.3  is  redesignated  as 
S  1421.4. 

5.  A  new  B 142U  is  added  as  follows: 

9 1421.8   Oefkeflena. 

(a)  Applicability.  The  definitions  set 
forth  in  this  section  shaH  be  applicable 
for  an  piuposes  of  program 
adidnistration.  Hie  terms  defined  in 
Parts  719  and  1413  of  diis  tide  shall  also 
be  applicable. 

(bj  "Basic  support  rate"  means  the 
price  SHpport  rate  established  by  CCC 
for  a  conunodity  before  any  adjustment 
for  premiums  and  disrounts 

(c)  "Chaiys"  means  all  Sees,  costs, 
and  expeases  iBctizred  fai  insuring, 
carrying.  *^— ^'^f.  storing,  cosditioaing. 
aad  miricetiiig  the  csnaiodity  tendered 
to  CCC  far  price  swytport  Changes  also 
include  any  other  »q)enaes  iaoared  \ff 
CCC  in  protecting  CCC's  or  die 
producer's  itMaiest  in  such  rmamodity. 

a.  la  newly  redesigeated  i  1421.4 
pamgnq^hs  (a),  (d),  (g).  {h).  and  (i)  are 
revised  lo  Mad  at  loUewe: 

914214   BKIMeproduoer. 

(a)  Producer.  Aa  cligiUe  jKodacer  of  a 
crop  of  rnmmodity  ahall  be  an 
individoal,  partaaiahip.  association, 
corporatioa.  estate,  trtist.  State  or 
political  subdivieioo  or  agency  thereot 
or  otber  legal  «ttity  whidh: 

{!]  Preduoessuch  a  crop  as  a 
landowner,  landlord,  tenant,  or 
sharecroppw,  or  in  ^<na>  ef  rice, 
furnishes  land,  hibe^  water,  or 
equipment  iar  a  Share  of  the  rice  crop: 

(2)  Meets  the  lequirements  of  this 
Part;  and 

(3)  Meets  tka  ceqnirenents  of  Parts  12. 
Tia  and  14tf  ef  lUattie.  ftoduoecs  who 
are  members  of  on  approved  marketing 
cooperative  must  funddi  the 
coopoative  a  completed  Form  CCCr-%21, 
Certificate  ef  Eligibility,  before  the 
cooperative  may  request  price  support 
with  respect  to  die  producer's 
commodity. 

•        •        *    '    *        • 

(d)  Joint  ham.  (1)  Two  or  more 
producers  may  obtain  a  sin^e  joint  loan 
with  respect  to  eemmodities  whidi  ue 
stored  in  die  same  Ina  storage  facility. 
Two  or  snore  producers  may  also  obtain 
indlvidua]  kMHis  with  respect  to  dieir 
share  of  die  connnodity  which  is  stored 
commingled  in  a  farm  storage  facility 
with  conunedMee  owned  by  other 
producers  if  each  cAier  producers 
execute  Form  CCC-085  «diich  provides 
that  such  producers  shall  obtain  the 
permission  of  s  representative  of  die 


county  committee  prior  to  removal  of 
any  quantity  of  the  commodity  from  the 
storage  facility.  All  producers  who  store 
a  commodity  in  a  farm  storage  facility  in 
which  commodities  which  have  been 
pledged  as  collateral  for  e  loan  shall  be 
liable  for  any  damage  incurred  by  CCC 
wi6ireq>ect  to  die  deterioration  or 
unauthorized  removal  or  disposition  of 
such  commodities. 

(2)  Two  or  more  producers  may  obtain 
a  sin^e  )<rint  loan  with  respect  to 
commodities  which  are  sttired  in  an 
approved  warehouse  if  the  warehouse 
receipt  which  is  pledged  as  collateral  for 
the  loan  is  issued  joindy  to  such 
producers. 

(3)  If  nave  than  one  producer  executes 
a  note  and  security  agreement  with 
CCC,  each  such  jwoducer  ^all  be  jointly 
and  -severally  liable  lot  the  violation  of 
the  terms  end  conditions  of  the  note  and 
the  regulations  setiorth  in  this  part. 
Eachaucfa  producer  shaU  also  remain 
liable  for  tepajnoient  of  the  entire  loan 
amount  antU  the  loan  is  fully  repaid 
without  regard  to  such  producer's 
claimed  share  in  die  commodity  pledged 
as  collateral  for  the  loan.  In  addition, 
such  producer  may  not  amend  the  note 
and  security  agreement  with  respect  to 
the  pteducerls  claimed  share  in  such 
commodities,  or  loan  proceeds,  after 
execution  of  the  note  and  security 
agreement  by  CCC 

•        *        •       «        • 

{g)  Approved  cooperative.  A 
cooperative  mariceting  association 
which  has  been  approved  in  accordance 
with  Part  142S  of  this  chapter  may 
obtain  price  support  on  behalf  of  the 
members  of  the  cooperative  who  are 
eligible  to  receive  price  support  with 
respect  to  a  crop  of  a  commodity.  For 
purposes  of  this  subpart,  the  term 
"producer"  includes  an  approved 
cooperative  marketing  association. 

(h)  Peanut  producer.  With  respect  to 
peanuts  tendered  to  CCC  for  price 
support,  a  producer  must  also  meet  the 
provisions  of  7  OH  1446.63.  Prior  to 
obtaining  a  farm-stored  loan  with 
respect  to  additional  peanuts,  a 
producer  must  register  as  a  handler  in 
accordance  widi  Part  729  of  diis  tide. 

[t)  Restrictions  in  the  use  of  agents.  A 
producer  ehall  not  ddegate  to  any 
person  (or  any  agent  or  representative  of 
such  person),  except  to  a  farm  manager, 
who  has  an  interest  in  storing, 
processing,  or  merchandising  any 
commodity  which  is  eligible  to  receive 
price  support  in  accordance  with  this 
subpart  the  authority  to  exercise  on 
behalf  of  the  producer  any  of  the 
producer's  rights  which  arise  in 
accordance  with  this  subpart. 


7.  Section  14Z1.5  is  revised  to  read  as 
follows: 


91421.8 

(a)  Appiication  jarptioe  eappart  A 
producer  most  unless  otherwise 
authorized  by  COC.  leqnest  price 
support  at  the  county  office  whidi,  in 
accordance  with  Part  710  of  this  title,  is 
responsible  for  administering  programs 
for  the  farm  on  which  the  commedity 
was  produced.  An  approved  cooperative 
marketing  association  must,  unless 
odierwise  authorized  by  CCC,  request 
price  support  at  a  servicing  agent  bank 
ai^iroved  by  CCC  or  at  die  county  office 
for  the  coanty  in  widdi  the  principal 
office  of  the  cooperative  is  located.  All 
note  and  security  agreements,  purchase 
agreements  and  related  documents 
necessary  for  flie  administration  of  price 
support  programs  shall  be  determined 
by  CCC  and  are  available  at  State  and 
county  offices.  In  mder  to  receive  price 
support  iat  s  crop  of  a  commodity,  a 
producer  must  execute  a  note  and 
security  agreement  or  porchase 
agreement  on  or  before: 

(1)  January  31  of  the  year  following 
the  year  in  which  the  crop  of  peanuts  is 
normally  harvested  for  additional 
peanuts  ]dedged  as  collateral  for  a  farm- 
stored  loan; 

(2)  March  31  of  the  year  following  the 
year  in  which  die  following  crops  are 
normally  harvested:  Quota  peanuts 
pledged  as  collateral  for  a  hirm-stored 
loan;  barley;  oats;  rye;  and  wheat; 

(3)  April  30  of  the  year  following  the 
year  in  which  the  crop  of  peanuts  is 
harvested  for  quota  peanuts  tendered 
for  purchase;  and 

(4)  May  31  of  the  year  following  the 
year  in  which  the  following  crops  are 
normally  harvested:  Com,  soighum;  rice; 
and  soybeans. 

(b)  Quality  and  quantity.  (1) 
Commodities  must  be  tendered  to  CCC 
by  an  eligible  producer  and  must  be  in 
existence  at  the  time  of  disbursement  of 
loan  or  purchase  agreement  proceeds. 
Such  commodities  must  also  be 
merchantable  for  food,  feed,  or  other 
uses  determined  by  CCC  and  must  not 
contain  mercurial  compounds,  toxin 
producing  molds,  or  other  substances 
posionous  to  humans  or  animals.  Such 
commodities  must  not  contain  more  dian 
two  rodent  pellets  or  comparable 
amounts  of  odier  filth  per  1,000  grams  of 
wheat  or  one  percent  or  more  by  weight 
of  kernels  visibly  damaged  by  weevils 
or  other  insects. 

(2)  With  respect  to  barley,  com,  oats, 
sorghum,  soybeans,  rice,  rye,  and  wheat, 
the  determination  of  class,  grade, 
grading  factors,  milling  yields,  and  other 
quality  factors  shall  be  based  upon  die 
Official  Grain  Standards  of  the  United 


States  and  the  Official  Rice  Standards 
of  die  United  States  as  appUed  to  ron^ 
rice  whedier  or  not  sudi  determinations 
are  matie  on  the  basis  of  an  cffiaal 
inspection.  The  costs  of  an  olfidsfl  grade 
determination  shall  not  be  paid  by  CCC. 
With  respect  to  peanuts,  the 
determination  of  type,  quality,  and 
quantity  shall  be  determined  at  the  time 
of  delivery  to  CCC  by  a  Federal-State 
Inspector  authorized  or  Hcensed  by  the 
Secretary. 

[3]  Com  pledged  as  collateral  for  a 
farm-stored  loan  may  be  ear  or  shelled 
com.  If  the  collateral  is  ear  com.  the 
producer  must  (1)  Before  delivery  to 
CCC,  shell  such  com  without  cost  to 
CCC;  and  (ii]  before  shelling,  have  the 
approval  of  CCC.  Com  pledged  as 
collateral  for  a  warehouse-stored  loan 
or  tendered  in  accordance  with  a 
purchase  agreement  must  be  shelled 
com. 

(4)  When  a  quantity  of  a  commodity  is 
determined  by  weight,  the  following 
shall  apply: 

(i)  A  bushel  of  barley  shall  be  48 
pounds  of  barley  free  of  dockage; 

(ii)  A  bushel  of  com  shall  be  56 
pounds  of  com  free  of  dockage; 

(iii)  A  bushel  of  oats  shall  be  32 
pounds  of  oats; 

(iv)  Quantities  of  peanuts  shall  be  in 
tons  and  tenths  of  a  ton; 

(v)  Quantities  of  farm-stored  rice  shall 
be  in  whole  units  of  100  pounds  of  rice; 

(vi)  A  bushel  of  rye  shall  be  56  pounds 
of  rye  free  of  dockage; 

(vii)  A  bushel  of  soybeans  shall  be  60 
pounds  of  soybeans  diat  contain  no 
more  than  one  percent  foreign  material. 

(viii)  A  bushel  of  sorghum  shall  be  56 
poimds  of  sorghum  free  of  dockage;  and 

(ix)  A  bushel  of  wheat  shall  be  60 
poimds  of  wheat  bee  of  dockage. 

(5)  With  respect  to  farm-stored  loans 
and  purchase  agreements,  all 
determinations  of  weight  and  quality, 
except  as  otherwise  agreed  to  by  CCC 
shall  be  determined  at  the  time  of 
delivery  of  the  commodity  to  CCC. 

(c)  Beneficial  interest  (1)  To  be 
eligible  to  receive  price  support,  a 
producer  must  have  the  bcmeficial 
interest  in  the  commodity  which  is 
tendered  to  CCC.  The  producer  must 
always  have  had  the  beneficial  interest 
in  the  commodity  unless,  before  the 
commodity  was  harvested,  the  producer 
and  a  former  producer  whom  the 
producer  tendering  the  commodity  to 
CCC  has  succeeded  had  such  an  interest 
in  the  commodity.  Heirs  who  succeed  to 
the  beneficial  interest  of  a  deceased 
producer  or  who  assume  the  decedent's 
obligations  imder  an  existing  loan  or 
purchase  agreement  shall  be  eligible  to 
receive  price  support  v\diether 
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succession  to  the  commodity  occurs 
before  or  after  harvest  so  long  as  the 
heir  otherwise  complies  with  the 
provisions  of  this  Part.  Such  succeeding 
producer  must  assiune  a  substantial 
interest  in  and  responsibility  for 
production  of  the  commodity.  Mere 
purchase  or  inheritance  of  a  crop  prior 
to  harvest  without  the  acquisition  of  any 
additional  interest  in  the  farm  on  which 
the  crop  is  produced  shall  not  constitute 
succession  of  a  beneficial  interest. 

(2)  A  producer  shall  not  be  considered 
to  have  divested  the  beneficial  interest 
in  the  conunodity  if  the  producer  enters 
into  a  contract  to  sell  or  gives  an  option 
to  buy  the  commodity  if,  under  the 
contract  or  option  the  producer  retains 
control,  risk  of  loss  and  title  to  the 
commodity  subject  to  such  agreement 
and  retains  control  of  the  production  of 
the  commodity.  Commodities  obtained 
by  purchase  shall  not  be  eligible  to  be 
tendered  to  CCC  for  price  support. 

(3)  Notwithstanding  the  provisions  of 
paragraphs  (c)  (1)  and  (2)  of  this  section, 
a  producer  may  pledge  as  collateral  for 
a  loan  commodities  in  which  the 
producer  does  not  have  a  beneficial 
interest  if  CCC  determines  that  the 
producer  has  a  quantity  of  a  commodity 
which  is  eligible  to  receive  price  support 
and  that  the  commodities  tendered  to 
CCC  will  receive  price  support  in  an 
amount  not  to  exceed  the  amount  which 
would  have  been  provided  with  respect 
to  the  eligible  commodities.  If  CCC 
approves  such  a  request  for  price 
support  the  producer  shall  not 
otherwise  receive  price  support  with 
respect  to  the  eligible  commodity,  ! 
except  as  may  be  determined  and 
announced  by  CCC.  Any  such  request 
must  be  made  in  the  manner  prescribed 
by  CCC  and  must  be  made  at  the  county 
office  which  is  authorized  to  make  a 
price  support  loan  to  the  producer. 

(4)  If  price  support  is  made  available 
to  producers  through  an  approved 
marketing  cooperative  in  accordance 
with  Part  1425  of  this  chapter,  the 
beneficial  interest  in  the  commodity 
must  always  have  been  in  the  producer- 
member  who  delivered  the  commodity 
to  the  cooperative  except  as  otherwise 
provided  in  this  subsection.  i 
Commodities  delivered  to  such  a 
cooperative  shall  not  be  eligible  to; 
receive  price  support  if  the  producer- 
member  who  dehvered  the  commodity 
does  not  retain  the  right  to  share  in  the 
proceeds  from  the  marketing  of  the 
commodity  as  provided  in  Part  1425  of 
this  chapter. 

(d)  Redeemed  loan  collateral.  Except 
with  respect  to  commodities  which  have 
been  acquired  in  accordance  with  Part 
1470  of  this  chapter  and  with  respect  to 
commodities  which  have  been  redeemed 


at  a  rate  which  is  less  them  the  original 
price  support  level,  a  producer  may, 
before  the  final  date  for  obtaining  a 
price  supi>ort  loan  for  a  commodity, 
reoffer  as  collateral  for  such  a  loan  any 
commodity  that  had  been  previously 
pledged  as  collateral  for  a  price  support 
loan.  The  subsequent  loan  shall  have  the 
same  maturity  date  as  the  original  loan. 

8.  Section  1421.6  is  revised  to  read  as 
follows: 

§1421.6    Maturity  and  expiration  dates. 

(a)  Loans.  (1)  All  loans  shall  mature 
on  demand  by  CCC  and  with  respect  to: 

(i)  All  commodities  except  peanuts,  no 
later  than  the  last  day  of  the  ninth 
calendar  month  following  the  month  in 
which  the  loan  application  is  made, 
unless  extended  by  CCC;  and 

(ii)  Peanuts,  April  30  of  the  year 
following  the  year  the  commodity  is 
normally  harvested. 

(2)  If  the  loan  proceeds  are  not 
disbursed  within  30  days  after  the  final 
loan  availability  date  or  such  other  date 
which  is  determined  and  announced  by 
CCC,  the  producer  must  reapply  for  the 
loan. 

(3)  CCC  may  at  any  time  accelerate 
the  loan  matiuity  date  by  providing  the 
producer  notice  of  such  acceleration  at 
least  10  days  in  advance  of  the 
accelerated  maturity  date. 

(b)  Purchase  agreements.  (1)  With 
respect  to  all  commodities  except 
peanuts,  purchase  agreements  expire  on 
the  last  day  of  the  ninth  calendar  month 
following  the  month  in  which  the 
purchase  agreement  is  approved.  With 
respect  to  peanuts,  purchase  agreements 
expire  on  April  30  of  the  year  following 
the  year  the  commodity  is  normally 
harvested. 

(2)  CCC  may  at  any  time  accelerate 
the  expiration  date  by  providing  the 
producer  notice  of  such  acceleration  at 
least  10  days  in  advance  of  the 
accelerated  expiration  date. 

9.  Section  1421.7  is  revised  to  read  as 
foUows: 

S  1421.7    Adiustment  of  basic  wpport 


(a)  General.  Basic  support  rates  may 
be  established  on  a  State,  regional,  or 
county  basis  and  shall  be  adjusted  in 
accordance  with  the  schedule  of 
premiums  and  discounts  which  is 
applicable  to  the  commodity  and  as 
otherwise  provided  in  this  section. 

(b)  Weed  control  laws.  If  CCC 
determines  that  State,  district,  or  county 
weed  control  laws  affect  the  value  of  a 
commodity,  the  basic  support  rate  shall 
be  reduced  to  reflect  the  reduction  in 
value  of  the  commodity  unless  the 
producer  or  storing  warehouseman 
furnishes  a  certification  from  the 


appropriate  weed  control  official  that 
the  commodity  complies  with  weed 
control  laws.  The  storing  warehouseman 
must  also  agree  to  hold  CCC  harmless 
for  any  loss  or  penalty  which  arises 
from  the  violation  of  such  laws.  The 
certification  by  the  warehouseman  shall 
be  in  substantially  the  following  form: 

Cartificatioo 

This  is  to  certify  that  the  commodity 

evidenced  by  warehouse  receipt  No 

issued  to is  not  subject  to  seizure  or 

other  action  under  weed  control  laws  or 
regulations  in  effect  at  the  point  of  storage.  It 
is  further  certiRed  and  agreed  that  if  such 
commodify  is  acquired  by  CCC  in  settlement 
of  B  loan  or  purchase  agreement,-  the 
undersigned  mil  save  CCC  from  loss  or 
penalty  under  weed  control  laws  6r 
regulations  in  effect  at  the  point  the, 
commodity  was  stored  under  the  al>ove 
warehouse  receipt.  (Signature)  -sii-: 

(c)  Basic  support  rates  for' farm-stored 
loans.  (1)  With  respect  to  all 
commodities  except  peanuts,  f^rm- 
stored  loans  shall  be  disbursed  at  the 
basic  county  support  rate  for  the  coimty 
where  the  commodity  is  storedvdjusted 
for  weed  control  law  discounts.  ^ 

(2)  With  respect  to  quota  and* 
additional  peanuts,  farm-stored  loans 
shalljbe  disbursed  at  the  basic  support 
rates  established  by  CCC  for  such 
peanuts. 

(d)  Basic  support  rates  for  warehouse- 
stored  loans  and  purchases.  (1)  With 
respect  to  all  commodities  except 
peanuts,  warehouse-stored  loans  and 
purchase  agreement  payments  shall  be 
made  on  the  basis  of  the  basic  county 
rate  for  the  commodity  adjusted  for 

(i)  Weed  control  law  discounts;  and 
(ii)  The  schedule  of  premiiuns  and 
discounts  established  for  the  commodity 
on  the  basis  of  quality  factors  set  forth 
on  warehouse  receipts  or  supplemental 
certificates  and  for  other  quality  factors, 
as  determined  and  announced  by  CCC. 

(2]  With  respect  to  quota  and 
additional  peanuts,  payments  made  in 
accordance  with  a  purchase  agreement 
shall  be  at  the  basic  support  rate 
established  by  CCC  for  such  peanuts. 

(e)  Adjustment  of  basic  county 
support  rates.  (1)  This  subsection  is 
applicable  to  com  pledged  as  collateral 
for  farmer-owned  reserve  loans  and  for 
barley,  oats,  rye,  sorghum  and  wheat 
pledged  as  coUateral  for  regular  price 
support  loans  and  farmer-owned  reserve 
loans. 

(2)  The  applicable  basic  support  rate 
for  commodities  pledged  as  collateral 
for  a  warehouse-stored  loan  that  were 
received  by  rail  or  combination  barge- 
rail  shall  be  the  basic  support  rate 
established  for  the  county  from  which 
the  conunodity  was  shipped.  The 


support  rate  may  be  further  adjusted 
when  the  commodity  is  moved  in 
accordance  with  the  terms  and 
conditions  prescribed  by  CCC  on  Form 
CCC-67&<3,  Request  for  Handling  and 
'  Transportation  Assistance:  Form  CCC- 
699,  Reconcentration  Agreement  and 
Trust  Receipt;  or  as  otherwise 
determined  and  announced  by  CCC. 

(3)  The  applicable  basic  county 
support  rate  for  commodities  dehvered 
by  truck  by  the  producer  to  a  warehouse 
at  a  normal  delivery  point  shall  be  the 
support  rate  for  the  county  where  the 
commodity  is  stored,  adjusted  for  the 
premiums  and  discounts  determined  by 
CCC  The  basic  county  support  rate  for 
commodities  dehvered  by  truck  by  the 
producer  to  (i)  an  in-line  warehouse,  or 
(ii)  a  warehouse  and  shipped  by  truck, 
barge,  or  truck-baige  to  an  in-line 
warehouse  shall  be  the  support  rate  for 
the  coimty  from  which  the  conunodity 
was  shipped,  adjusted  for  premiums  and 
discounts  determmed  by  CCC.  The 
support  rate  may  be  further  adjusted 
when  the  commodity  is  moved  in 
accordance  with  the  terms  and 
conditions  prescribed  by  CCC  on  Form 
CCC-«78-3,  Request  for  Handling  and 
Transportation  Assistance:  Form  CCC- 
699,  Reconcentration  Agreement  and 
Trust  Receipt;  or  as  otherwise 
determined  and  announced  by  CCC. 

(4)(i)  Si4>plemental  certificates  must 
be  issued  by  the  warehouse  which 
receives  commodities  which  have  been 
removed  in  accordance  with  paragraphs 
(e)  (2)  and  (3)  of  this  section.  Stidi 
certificates  must  show: 

(A)  The  rate  of  freight  paid  into  the 
storage  point; 

(B)  The  amoimt  of  any  penalty  for 
backhaul  or  out-of-line  movement; 

(C)  The  applicable  normal  trade 
channel  market  that  would  be  used  in 
commercial  channels  of  trade;  and 

(D)  Any  other  information  which  may 
be  prescribed  by  CCC. 

(ii)  The  warehouseman  shall  be 
responsible  for  the  accuracy  of  such 
information  and  shall  be  liable  for  any 
cost  incurred  by  CCC  for  the  failure  to 
comply  with  the  provisions  of  this 
paragraph.  After  the  acquisition  of  the 
warehouse  receipt  by  CCC,  such  costs 
shall  be  determined  in  accordance  with 
the  provisions  of  the  Uniform  Grain 
Storage  Agreement  which  has  been 
executed  by  the  warehouseman. 

10.  Section  1421.8  is  revised  to  read  as 
follows: 


S1421J 

(a)  Farm  Storage.  Approved  farm 
storage  shall  consist  of  a  storage 
structure  located  on  or  off  the  farm 
(excluding  public  warehouses)  which  is 
determined  by  CCC  to  afford  safe 


storage  of  the  commodity  pledged  as 
collateral  for  a  price  support  loan.  As 
may  be  determined  and  announced  by 
the  Executive  Vice  President,  CCC 
approved  farm  storage  may  also  include 
on-ground  storage,  temporary  storage 
structures,  or  other  storage  < 
arrangements. 

■    (b)  Warehouse  Storage.  Approved 
warehouse  storage  shall  consist  of  a 
public  warehouse  for  which  a  CCC 
storage  agreement  for  the  commodity  is 
in  effect  and  which  is  approved  by  CCC 
for  price  support  purposes.  Such  a 
warehouse  is  referred  to  in  this  subpart 
as  an  "approved  warehouse".  The 
names  of  approved  warehouses  may  be 
obtained  from  the  Kansas  City 
Commodity  Office  or  frxnn  State  and 
county  offices. 

11.  In  §1421.9  paragraphs  (a),  (e) 
through  (i)  are  revised  to  read  as 
follows: 

S  1421.6    Warahoua*  receipts. 

(a)  General.  Warehouse  receipts 
tendered  to  CCC  with  respect  to  a  loan 
or  purchase  agreement  must  meet  the 
provisions  of  this  section  and  all  other 
proviaions  of  this  part. 
*        •       •       •       • 

(e)  Separate  receipt.  A  separate 
warehouse  receipt  must  be  submitted  for 
each  grade  and  class  of  any  commodity 
tendered  to  CCC  and,  with  respect  to 
rice,  such  receipt  must  also  state  the 
miUing  yield  of  the  rice. 

(f)  Entries.  (1)  Each  warehouse 
receipt,  or  a  supplemental  certificate  (in 
duplicate)  which  properly  identifies  the 
warehouse  receipt  must  indicate: 

(i)  The  name  and  location  of  the 
storing  warehouse; 

(ii)  The  warehouse  code  assigned  by 
CCC 

(iii)  The  warehouse  receipt  number 

(iv)  The  date  the  receipt  was  issued; 

(v)  The  date  the  grain  was  deposited 
or  received; 

(vi)  The  date  to  which  storage  has 
been  paid  or  the  storage  start  date; 

(vii)  Whether  the  grain  was  received 
by  raU,  truck  or  baige; 

(viii)  The  amount  per  bushel  or 
hundredweight  of  prepaid  in  or  out 
charges; 

(ix)  The  signature  of  the  warehouse 
operator  or  the  authorized  agent;  and 

(x)  For  warehouses  operating  under  a 
merged  warehouse  code  agreement 
(KCFL-614],  the  location  and  county  to 
which  the  producer  delivered  the  grain. 

(2)  In  addition  to  the  information 
specified  in  paragraph  (f)(1)  of  this 
section,  the  following  information  must 
be  provided  with  respect  to  the  specified 
commodity: 

(i)  Barley: 


(A)  Gross  weight  in  pounds  and  net 
bushels; 

(B)  Class  and  subclass; 

(C)  Grade  (including  special  grades); 

(D)  Test  weight; 

(E)  Moisture; 

(F)  Dockage;  and 

(G)  Any  other  grading  factor  when 
such  factor  (not  test  weight)  determines 
the  grade. 

(ii)  Com: 

(A)  Kind  of  Com; 

(B)  Gross  weight  in  pounds,  and  net 
bushels; 

(C)  Class; 

(D)  Grade  (including  special  grades): 

(E)  Test  weight; 

(F)  Moisture; 

(G)  Broken  com  and  foreign  material; 
and 

(H)  Ai^  other  grading  factor  when 
such  factor  (not  test  weight)  determines 
the  grade. 

(iii)  OaU: 

(A)  Net  weight  and  bushels; 

(B)  Grade  (including  special  grades); 

(C)  Test  weight: 

(D)  Moisture;  and 

(E)  Any  other  grading  factor  when 
such  factor  (not  test  weight)  determines 
the  grade. 

(iv)  Peanuts:  Any  information  required 
of  a  warehouseman  in  accordance  with 
Part  1446  of  this  chapter. 

(v)  Rice: 

(A)  Grade; 

(B)  Net  weight  and  net  hundredweight 

(C)  Class; 

(D)  Grading  factors; 

(E)  Milling  yield; 

(F)  Moistiue;  and 

(G)  If  the  rice  is  stored  commingled. 
(vi)  Rye: 

(A)  Gross  weight  and  net  bushels; 

(B)  Grade  (including  special  grades); 

(C)  Test  weight 

(D)  Moisture; 

(E)  Dockage;  and 

(F)  Any  other  grading  factor  when 
such  factor  (not  test  weight)  determines 
the  grade. 

(vii)  Sorghum: 

(A)  Gross  weight  in  pounds  and  net 
weight  in  hundredweight; 

(B)  Class; 

(C)  Grade: 

(D)  Test  weight 

(E)  Moisture; 

(F)  Dockage:  and 

(G)  Any  other  grading  factor  when 
such  factor  (not  test  weight]  determines 
the  grade. 

(viii)  Soybeans: 

(A)  Net  weight  and  bushels; 

(B)  Gross  weight  and  bushels; 

(C)  Grade  (including  special  grades): 

(D)  Test  weight 

(E)  Moisture: 
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(F)  Percentage  of  foreign  material:  and 

(G)  Any  other  grading  factor  when 
such  factor  (not  test  weight)  determines 
the  grade. 

(ix)  Wheat: 

(A)  Cross  weight  and  net  bushel^ 

(B)  Class  and  Subclass; 

(C)  Grade; 

(D)  Test  weight; 

(E)  Moisture; 

(F)  Dockage; 
(C)  Protein  content;  and 

(H)  Any  other  grading  factor  when 
such  factor  (not  test  weight)  determines 
the  grade. 

(g)  Warehouse  recepts  showing  I 
"Infested",  excess  moisture,  or  both.  If  a 
warehouse  receipt  indicates  that  the 
commodity  tendered  for  price  support 
grades  "Infested"  or  contains  excess 
moisture,  or  both,  the  receipt  must  be 
accompanied  by  a  supplemental 
certificate  as  provided  in  %  1421.18  In 
order  for  the  commodity  to  receive  price 
support.  The  grade,  grading  factors,  and 
quantity  to  be  delivered  must  be  shown 
on  the  certificate  as  follows: 

(1)  When  the  warehouse  receipt  I 
shows  "Infested"  and  the  commodity 
has  been  conditioned  to  correct  the 
"Infested"  condition,  the  supplemental 
certificate  must  show  the  same  grade 
without  the  "Infested'  designation  and 
the  same  grading  factors  and  quantity  as 
shown  on  the  warehouse  receipt. 

(2)(i)  When  the  warehouse  receipt 
shows  that  the  commodity  contained 
excess  moisture  and  the  commodity  has 
been  dried  or  blended,  the  supplemental 
certificate  must  show  the  grade,  grading 
factors,  and  quantity  after  drying  or 
blending  of  the  commodity.  Such  entries 
shall  reflect  a  drying  or  blending 
shrinkage  as  provided  in  paragraph 
(g](2)(iii)  of  this  section.     . 

(ii)  When  a  supplemental  certificate  is 
issued  in  accordance  with  paragraphs 
(g)(1)  and  (2)(i)  of  this  section,  the  grade, 
grading  factors  and  the  quantity  shown 
on  such  certificate  shall  supersede  the 
entries  for  such  items  on  the  warehouse 
receipt. 

(iii)  If  the  commodity  has  been  dried 
or  blended  to  reduce  the  moisture 
content  the  quantity  specified  on  the 
warehouse  receipt  or  the  supplemental 
certificate  shall  represent  the  quantity 
after  drying  or  blending.  Such  quantity 
shall  reflect  a  minimum  shrinkage  in  Oie 
receiving  weight  excluding  dockage  of 
1.2  times  the  percentage  di^erence 
between  the  moisture  content  of  the 
commodity  received  and  the  following 
percentages  for  the  specified 
commodity: 

(Aj  Barley:  14.5  percent; 

(B)  Com:  15.5  percent; 

(C)  Oats:  14.0  percent: 

(D)  Rye:  14.0  percent; 


(E)  Sorghum:  14.0  percent; 

(F)  Soybeans:  14.0  percent; 

(G)  Wheat:  13.5  percent;  and 
(H)  Rice:  14.0  percent; 

(h)  Liens  (1)  If.  in  accordance  with 
paragraph  (g)  of  this  section,  a 
supplemental  certificate  is  issued  in 
connection  with  a  warehouse  receipt 
such  certificate  must  state  that  no  lien 
for  processing  will  be  asserted  by  the 
warehouseman  against  CCC  or  any 
subsequent  holder  of  such  receipt 

(2)  Warehouse  receipts  and  the 
commodities  represented  by  such 
receipts  which  are  stored  in  an 
approved  warehouse  which  is  operating 
in  accordance  with  a  Uniform  Grain 
Storage  Agreement  ("UGSA")  or  a 
Uniform  Rice  Storage  Agreement 
("URSA")  may  be  subject  to  a  lien  for 
warehouse  charges  only  to  the  extent 
provided  in  {  1421.10.  In  no  event  shall  a 
warehouseman  be  entitled  to  satisfy 
such  a  lien  by  sale  of  the  commodities 
when  CCC  is  the  holder  of  such  receipt. 

(i)  Freight  certificate  requirements. 
Warehouse  receipts  representing 
commodities  which  have  been  shipped 
by  rail  or  by  barge,  utilizing  combinatior 
barge-rail  freight  rates  which  are 
published  and  on  file  with  the  Interstate 
Commerce  Conmiission,  from  a  country 
shipping  point  to  a  normal  trade  channel 
market  or  to  a  storage  point  and  stored 
in  transit  to  a  normal  trade  channel 
market  must  be  accompanied  by 
supplemental  certificates.  Such 
certificates  must  be  representative  as  to 
origin  and  date  of  movement  of  the 
commodity  and  must  reflect  the  rate  of 
freight  paid  into  the  storage  point  and 
the  amount  of  penalty,  if  any,  for  out-of- 
line  hauling.  Such  certifications  shall  be 
made  and  signed  by  the  warehouseman 
on  a  form  approved  by  CCC 

91421.11    [RMitovwl] 


S  1421.10    [R«dMtgnat«dM  9  1421.11] 

12.  Section  1421.11  is  removed  and 
current  S  1421.10  is  redesignated  as 
fil421.ll. 

13.  A  new  fi  1421.10  is  added  to  read 
as  follows: 

91421.10    WaralMUM  chargM. 

(a)  Approved  handling  and  storage 
rates.  CCC-approved  handling  and 
storage  rates  that  may  be  deducted  from 
loan  and  purchase  proceeds  are 
available  in  State  and  county  offices. 
Such  deductions  shall  be  based  upon  the 
entries  on  the  warehouse  receipt  or 
supplemental  certificate,  but  in  no  case 
shall  be  higher  than  the  CCC  approved 
rate.  No  storage  deduction  shall  be 
made  if  written  evidence  acceptable  to 
CCC  is  submitted  that: 


(1)  Storage  charges  through  the 
maturity  or  expiration  date  have  been 
prepaid;  or 

(2)  The  producer  has  arranged  with 
the  warehouseman  for  the  payment  of 
storage  charges  through  the  maturity  or 
expiration  date  and  the  warehouseman 
enters  an  endorsement  in  substantially 
the  following  form  on  the  warehouse 
receipt: 

Warehouse  storage  charges  accrued  or  to 
accrue  prior  to  the  acquisition  by  CCC  of  the 
commodity  represented  by  this  warehouse 
receipt  have  been  paid  or  otherwise  provided 
for  through  the  applicable  maturity  or 
expiration  date  and  a  lien  for  such  charges 
will  not  be  asserted  by  the  warehouseman 
against  CCC  or  against  any  subsequent 
holder  of  the  warehouse  receipt 

(b)  Storage  costs.  The  beginning  date 
to  be  used  for  computing  storage 
deductions  on  the  commodity  stored  in 
an  approved  warehouse  shall  be  the 
later  of  the  following: 

(1)  The  date  the  commodity  was 
received  or  deposited  in  the  warehouse; 

(2)  The  date  the  storage  charges  start 
or 

(3)  The  day  following  the  date  through 
which  storage  charges  have  been  paid. 
14.  Section  1421.12  is  revised  to  read  as 
follows: 

9 1421.12    Fms,  ctiargM,  and  Intsrest 

(a)  Loan  service  fees.  A  producer  shall 
pay  a  nonrefundable  loan  service  fee  of: 

(1)  $10  for  each  farm-stored  loan  that 
is  disbursed  and  $1  for  each  bin  in 
excess  of  one  bin;  and 

(2)  $6  for  each  warehouse-stored  loan 
that  is  disbursed  and  $1  for  each 
warehouse  receipt  in  excess  of  one 
receipt  that  is  submitted  to  CCC 

(b)  Delivery  charges.  (1)  A  delivery 
charge  shall  be  paid  by  a  producer  with 
respect  to  all  commodities  delivered  to 
CCC  at  the  following  rates: 

(i)  One-half  cent  per  bushel  with 
respect  to  commodities  handled  on  a 
bushel  basis. 

(ii)  One  cent  per  hundredweight  with 
respect  to  commodities  handled  on  a 
hundredweight  basis: 

(iii)  20  cents  per  each  whole  short  ton 
with  respect  to  peanuts. 

(2)  Delivery  charges  shall  be  paid  at 
the  time  of  settlement  with  respect  to: 

(i)  Farm-stored  loans: 

(ii)  Warehouse-stored  loans:  and 

(iii)  Purchase  agreements. 
With  respect  to  warehouse-stored  loans, 
delivery  charges  shall  be  deducted  from 
the  loan  proceeds. 

(c)  Interest  Interest  which  accrues 
with  respect  to  a  loan  shall  be 
determined  in  accordance  with  Part  1405 
of  this  chapter.  Except  with  respect  to 
called  loans,  loans  which  have  not  been 


repaid  by  the  maturity  date  shall  accrue 
interest  in  accordance  with  Part  1403  of 
this  chapter  beginning  the  day  after  the 
maturity  date  of  the  loan.  With  respect 
to  called  loans,  interest  shall  accrue  in 
accordance  with  Part  1403  of  this 
chapter  beginning  on  the  required 
settlement  date. 

15.  Sectrons  1421.16  (a),  (b).  and  (d) 
are  revised  to  read  as  follows: 

91421.10   UabUttyoftiMproduow. 

(a)  Fraud  related  to  loans  and 
unauthorized  disposition  of  loan 
collateral.  (1)  If  a  producer 

(i)  Makes  any  fi^udulent 
representation  in  obtaining,  maintaining, 
or  seeing  a  loan;  or 

(ii)  Disposes  or  moves  the  loan 
collateral  without  the  approval  of  CCC. 
such  loan  shall  be  payable  upon  demand 
by  CCC.  The  producer  shall  be  liable 
for     ^ 

(A)  The,  amount  of  the  loan; 

(B)  Any  additional  amounts  paid  by 
CCC  writh  respect  to  the  loan; 

(C)  All  other  costs  which  CCC  would 
not  have  incurred  but  for  the  fraudulent 
representation,  or  the  unauthorized 
disposition  or  movement  of  the  loan 
collateral;  and 

(D)  Interest  on  such  amotmts.The 
payment  of  such  amounts  may  not  be 
satisfied  by  the  forfeiture  of  loan 
collateral  to  CCC  of  commodities  with  a 
settlement  value  that  is  less  than  the 
total  of  such  amounts. 

(2)  If  a  producer  has  made  any  such 
fraudulent  representation  or  if  the 
producer  has  disposed  of.  or  moved,  the 
loan  collateral,  the  value  of  such 
collateral  shall  be  determined  by  CCC 
on  the  following  basis: 

(i)  With  respect  to  farm-stored  loans, 
the  lower  of: 

(A)  The  market  value  of  the 
commodity,  as  determined  by  CCC  as  of 
the  date  of  delivery  to,  or  removal  by. 
CeC;  or 

(B)  The  loan  settlement  value  of  the 
commodity. 

(ii)  With  respect  fo  warehouse-stored 
loans,  the  lower  of: 

(A)  The  market  value  of  the 
commodity  at  the  close  of  the  market  on 
the  final  date  for  repayment  or 

(B)  The  loan  settlement  value  of  the 
commodity. 

(iii)  Notwithstanding  the  provisions  of 
paragraphs  (a)(2)  (i)  and  (ii)  of  this 
section,  if  CCC  sells  the  loan  collateral 
in  order  to  determine  the  market  value 
of  the  commodity,  the  lower  of: 

(A)  The  sales  price  of  the  commodity 
less  any  costs  incurred  by  CCC  in 
completing  the  sale;  or 

(B)  The  loan  settlement  value  of  the 
commodity. 


(b)  Fraud  relating  to  purchases.  (1)  If  a 
producer  makes  any  fraudulent 
representation  with  respect  to  obtaining 
a  purchase  agreement  or  delivery  of  a 
commodity  in  accordance  with  such  an 
agreement  the  producer  shall  be  liable 
for 

(i)  The  purchase  amount  paid  to  the 
producer  by  CCC: 

(ii)  All  other  costs  which  CCC  would 
not  have  incurred  but  for  the  producer's 
fraudulent  representation;  and 

(iii)  Interest  on  such  amounts. 
The  payment  of  such  amounts  may  not 
be  satisfied  by  the  delivery,  in 
accordance  with  such  an  agreement,  of 
commodities  to  CCC  with  a  settiement 
value  that  is  less  than  the  total  of  such 
amounts. 

(2)  If  a  producer  has  made  any  such 
fraudulent  representation,  the  value  of 
the  commodity  shall  be  the  lowest  of  the 
following,  as  determined  by  CCC: 

(i)  The  market  value  of  the 
commodity,  as  determined  by  CCC  at 
the  close  of  the  market  on  the  date  of 
delivery  to  CCC 

(ii)  The  sales  price  of  the  commodity 
less  any  costs  incurred  by  CCC  if  the 
commodity  is  sold  by  CCC  in  order  to 
determine  the  market  value  of  the 
.  commodity;  or 

(iii)  The  basic  support  rate  applicable 
to  the  commodity. 
«       *       •       *       * 

(d)  OverdisbursemenL  If  the  amount 
disbursed  luider  a  loan  or  purchase 
agreement,  or  in  settiement  thereof, 
exceeds  the  amount  authorized  by  this 
Part,  the  producer  shall  be  liable  for 
repayment  of  such  excess,  plus  interest 

16.  Section  1421.17  is  amended  by 
revising  the  heading:  revising  the 
introductory  text  of  paragraph  (a)(2); 
adding  a  new  sentence  to  paragraph  (b); 
and  adding  a  new  paragraph  (j)  to  read 
as  follows: 

91421.17    Farm-stersd  leans. 

(a)  Quantity  for  loan.  (1)  *  *  * 
(2)  With  respect  to  additional  peanuts, 
loans  shall  be  made  on  100  percent  of 
the  estimated  quantity  pledged  as 
collateral  for  a  fairm-stored  loan.  .With 
respect  to  ear  com,  the  loan  percentage 
may  not  exceed  90  percent  With  respect 
to  all  other  commodities,  the  State 
committee  may  establish  a  loan 
percentage,  which  does  not  exceed  a 
percentage  established  by  CCC,  each 
year  for  each  commodity  on  a  Statewide 
basis  or  for  specified  areas  within  the 
State.  The  factors  to  be  considered  by 
the  State  committee  in  determining  loan 
percentages  shall  include  but  are  not 
limited  to: 


(b)  *  *  *  Peanuts  pledged  as  collateral 
for  a  loan  must  be  stored  separately 
from  peanuts  produced  on  any  other 
farm  and  handled  in  such  a  manner  that 
only  the  actual  peanuts  produced  on  the 
farm  and  on  no  other  farm  will  be 
delivered  to  CCC. 

(j)  Quantity  delivered.  The  quantity  of 
a  commodity  acquired  by  CCC  in 
accordance  with  a  farm-stored  loan 
shall  be  determined  on  the  basis  of  the 
weight  of  the  commodity  at  the  time  of 
delivery  to  CCC. 


91421.20    [R«nov«d] 

91421.10    [Rsdtstflnfd  as  9 1421.20] 

17.  Section  1421.20  is  removed  and 
current  fi  1421.16  is  redesignated  as 
81421.20. 

18.  A  new  S  1421.18  is  added  to  read 
as  follows: 

91421.18   War«lKMis*-storMl  loans. 

(a)  Quantity  for  loan.  The  quantity  of 
a  commodity  which  may  be  pledged  as 
collateral  for  a  loan  shall  be  the  quantity 
delivered  to,  or  acquired  by.  CCC  at  an 
approved  warehouse.  Such  quantity 
shall  be  the  net  weight  specified  on  the 
warehouse  receipt  or  supplemental 
certificate. 

(b)  Grade  requirements.  (1)  In  order  to 
be  eligible  to  be  pledged  as  collateral  for 
a  loan,  the  commodity  must  meet  the 
requirements  of  §  1421.5  and  this 
section. 

(2)  Barley  must  grade  No.  5  or  betier 
except  that 

(i)  The  bai4ey  may  grade  "Sample 
Grade"  on  the  factors  of  test  weight  or 
damaged  kernels  (total),  except  for  heat 
damage  exceeding  3  percent  or  both; 
and 

(ii)  The  barley  may  have  the  following 
special  grade  designations:  "Bright"; 
"Stained";  "Garlicky";  and,  in  Alaska 
only,  'Tough"; 

(iii)  The  barley  must  not  grade 
"Infested"  or  have  moisture  in  excess  of 
14.5  percent  unless  a  supplemental 
:  certificate  is  provided  in  accordance 
witii  S  1421.9:  and 

(iv)  The  barley  may  not  have  any  of 
the  following  special  grade  designations: 

(A)  Blighted. 

(B)  Bleached. 
(C)Ergoty. 
P)  Smutty. 

(3)(i]  Com  must  grade  No.  3  or  better 
except  that 

(A)  The  com  iftay  grade  No.  4,  No.  5, 
or  "Sample  Grade"  on  either  the  factors 
of  test  weight  or  damaged  kernels  (total) 
or  both;  and 
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(B)  The  com  may  have  the  following 
special  grade  desigaations:  ''tUnt". 
"Flint  and  denr  or -Waxy**; 

(ii]  The  com  trmat  oat  ffade  Infested" 
or  have  moisture  in  excess  of  15.5 
percent  unless  a  supplemental 
certificate  is  provided  in  accordance 
with  S  1421.a 

R4)fl)  Oats  most  grade  No.  3  or  better, 
except  that; 

(A)  The  oats  grade  No.  4  or  "Sample 
Grade"  on  tfte  Actors  of  test  weight  or 
because  of  beiiig  bacffy  stained  or  i 
materially  weathered  or  both;  and  | 

(B]  The  oats  may  have  the  special 
grade  designation  "Garlicky"; 

.  (ii)  The  oats  must  not  grade  "Smutty"; 
"Er»s*y";  "Bieadked";  "Thitf  *;  "Toegb" 
or  otherwise  be  of  distinctly  low  quality; 
and 

[iaf  The  oats  mast  not  grade 
"Infested"  or  have  moisture  in  excess  of 
14.9  percent  tmiess  a  sopplemetitai 
certificate  is  provided  in  accordance 
with  9  1421.9. 

(5)  Rice  must  grade  No.  5  or  better  and 
Bwst  not  have  motstore  in  excess  of  14.0 
percent.  Rice  of  special  grades  shall  not 
be  eligible. 

pBfJp)  Rye  most  grade  No.  2  or  bettpr, 
except  tfa«t  the  rye  may  grade  No.  } 
beeaose  of  "Thin"  rye.  or  grade  No.  3. 
No.  4  or  "Sample  Grade"  on  the  factors 
of  test  weight  or  damaged  kemrfs  (total) 
or  DOth; 

^)  The  rye  Rwat  ml  grade  "Sanrtty"; 
"Light  Smutty";  "Gartfeky";  "L^  j 
GarUcky";  and;  ' 

(iii)  The  rye  must  not  grade  "brfested" 
or  haive  DoistBte  in  cxoBM  of  l<a  I 
percent  unless  a  supplemental       | 
certificate  is  provided  in  accordance 
with  f  1421.ft. 

i7}ti)  Sor^ManiMMt  ^ade  No>4  or 
better  except  that: 

(A)  The  sorghum  may  grade  "Sample 
Giade"  on  the  factora  of  test  weight  and 
or  damaged  kemcU  (total);  and 

m  The  sorghum  may  have  the  special 
grade  designation  of  "Smutty";  and 

(ii)  The  sorghum  must  not  grade 
"Infested"  or  have  moisture  in  excess  of 
14.0  percent  unless  a  supplemental 
certificate  is  provided  in  accordance 
with  S  1421.g. 

(8)(i)  Soybeans  must  grade  No.  4-or 
better  except  tfiat  the  soybeans  may 
grade  "Sample  Grade"  on  «iy  or  aU  of 
the  following  factors  if  all  other 
eligibility  requirements  are  net 

(A)  Test  weight;  j 

(B)  Damaged  Kernels  (total); 

(C)  Foreign  material; 

(if)  The  soybeans  must  be  adjusted  for 
foreign  material  exceeding  1  percent; 
and 

(M)  TTie  soybeans  may  not  grade 
tiariicky-. 


(iv)  The  soybeans  may  not  grade 
"Lnfested"  or  have  moisture  in  exoesa  of 
14J1  pciceni  unless  a  sapplemental 
certificate  is  provided  in  accordance 
with  9  142L9: 

(9^)  Wbeat  must  grade  No.  5  or 
better,  except  that  the  wheat  may  grade 
"Sample  Grade"  on  the  factors  d  teat 
weight  or  damaged  kecaela  (lotal)  or 
both; 

(ii]  ff  the  wbeat  is  of  the  class  "^fixed 
Wheat",  the  wheat  must  consist  of 
mixtures  of  gradea  of  eGgible  wheat  as 
provided  in  paragraph  (b](9)(i]  of  this 
section,  if  sncfr  nxixtorei  are  tlie  reaidt  of 
natural  conditicuts; 

(rii)  Tlie  wheat  may  have  tfie  special 
grade  des^uations  "Garlicky", 
"Smotty",  or  "Ligjit  Smutty".  ■ 

(iv)  The  wheat  must  not  grade 
"Bgofy",  or  Treated";  and 

(v)  The  wheat  mast  not  grade 
"Infiested"  or  have  moisture  in  excess  of 
13.5  percent  traless  a  supplemestal 
certificate  is  provided  in  accordance 
with  9 1421.9. 

M  Sectiona  1421 J9  (a)  and  (b)  are 
revised  to  read  as  follows: 


"9 1421.4(i)"  and  paragraph  (c)(3)  ia 
revised  to  read  aa  Callows:. 


ft4»fJ9 


Of  vi9  cofimosn^  unoBT 


S 14211*    UquidaHeitofi 

(a)  General  If  a  prodncer  doe*  not 
pay  to  CCC  the  total  aaaount  due  in 

accordance  with  a  loan,  CCC  tttaiik  have 
the  rigM  to  acquire  title  to  the  loan 
collateral  and  to  sell  or  otherwise  tdie 
possession  of  such  coliateraL  With 
reaped  to  fam-stored  loans,  the 
producer  shall  deliver  the  collateral  fior 
such  loan,  or  other  eligible  cosunodities 
of  the  same  kind,  in  accordance  with 
instructions  issaed  by  CCC  CCC  will 
not  accept  defivery  of  any  quantity  of  a 
commodity  in  excess  of  the  larger  of: 

(1)  110  percent  of  the  quantity  pledged 
as  ci^ateral  for  such  a  loan:  or 

(2)  A  sufficient  quantity  having  a 
settfenent  valae  equal  to  the  loan 
araomit. 

(b)  Delirery  by  ffte  producer.  If  Ae 
producer  desires  to  deliver  eligible 
commodities  to  CCC  in  satiahction  of 
the  loan,  the  producer  must  notify  CCC 
of  such  intention  before  the  loan 
maturity  date  by  giving  written  notice  to 
the  county  office  which  di^ursed  the 
proceeds  for  such  loan.  If  the  prodncec 
fails  to  deliver  such  commoditiea  to  CCC 
by  the  date  specified  on  Form  CCC-flOl. 
Commodity  Delivery  Notice,  and  the 
producer  subsequei^y  redeems  the 
commodity  pledged  aa  collateral  for  the 
loan  before  delivery  ia  completed^ 
interest  shall  continue  to  be  assessed  on 
such  amount  in  acnordance  with  Part 
1403ofthiach£4>ter. 

*        •        *        *        • 

2a  Innewly  redesignated  9 1421.20  in 
paragraph  (a)(l]  the  reference  to 
"9 1421.51(b)"  is  revised  to  read 


(c)  *  *  • 

(3)  A  producer  may,  before  the  new 
warehouse  receipt  is  delivered  to  CCC 
pay  to  CCC:  ^  The  pr&icipat  amount  of 
the  loan,  plus  interest  and  applicable 
charges,  or  (ii)  if  CCC  so  •anouacei;  ma. 
amount  less  than  the  pnnc^«I  amoont 
of  the  loan  under  the  tenna  and 
conditions  specified  by  CCC  at  the  time 
the  producer  redeems  the  conunodity 
pl^ftgP^  aa  coHaterai  for  such  loan.  If  the 
commodity  being  reconcentrated  ia 
pledged  as  collateral  for  an  extended 
price  support  loan  under  the  Farmer- 
Owned  Grain  Reserve  Program,  tike 
producer  shall  pay  eaily  redemption 
charges  which  are  applicable  in 
accordance  with  99 1421.733  and' 
1421.753.  The  maturity  date  of  the  new 
warehouse  storage  loan  shall  be  the 
maturity  date  applicable  to  the  original 
warehouse  storage  loan.     - 

21.  Section  1421.21(a)  is  leviaed  to 
read  as  follows: 

f  1421.21    Ptiretiase  agreamnrts. 

(a)  Quaxtdty  eligibk  for  punhase.  An 
e%ible  prediieer  may  sefi  to  CCC  any  or 
all  of  the  producer's  eligible  commodity 
which  is  not  pledged  aa  coHatetii}  for  a 
price  support  loan.  A  producer  who  has 
executed  a  price  si^iport  puxchaae 
agreement  may  execute  a  jwice  support 
loan  with  relied  to  the  same 
coiounodities  prior  to  the  final  ban 
availability  date.  In  such  event,  the  loan 
shall  have  a  maturity  date  which  is  last 
day  of  the  ninth  calendar  month 
following  the  month  in  which  the  loan 
application  is  made.  COC  will  not  accept 
delivery  of  uiy  quantity  u  excess  of  110 
percent  of  the  quantity  stated  in  the 
purchase  agreement  Settlement  of  the 
quantity  not  in  excess  of  110  percent  of 
the  quantity  stated  in  the  purchase 
agreement  shall  be  made  in  accordance 
with  9  1421.22. 
***** 

22.  Section  142122  is  revised  to  read 
asfolkows: 

91421.22    Settlamant 

(a)  GeneroL  The  settleaent  of  loans 
and  purchase  agreements  AaR  be  made 
by  CCC  on  the  basia  of  the  grade, 
quality,  and  quantity  of  the  commodity 
delivered  to  CCC  by  the  producer. 

(b)  Commodities  stored  ia  (^proved 
warehouses.  Settlements  made  by  CCC 
with  respect  to  elig;d>le  commoditiea 
which  are  acquired  by  CCC  and  which 


are  stored  in  an  approved  warehouse 
shall  be  made  on  the  basis  of  the  entries 
set  forth  in  the  applicable  warehouse 
receipt,  supplemental  certificate,  and 
other  accompanying  documents. 

(c)  Commodities  stored  in  facilities 
other  than  approved  warehouses.  (1)  All 
eligible  commodities  which  are  stored  in 
other  than  approved  warehouses  shall 
be  delivered  to  CCC  in  accordance  with 
instructions  issued  by  CCC.  Settlement 
for  such  commodities  shall  be  made  on 
the  basis  of  entries  set  forth  in  the 
applicable  warehouse  receipt, 
supplemental  certificate,  and  other 
accompanying  documents. 

(2)  With  respect  to  barley,  com,  oats, 
rye.  sorghum,  soybeans,  and  wheat 
which  are  delivered  fiom  other  than  an 
approved  warehouse,  settlement  shall 
be  made  by  CCC-on  the  basis  of  the 
basic  support  rate  which  is  in  effect  for 
the  commodity  at  the  producer's 
customary  deUvery  point,  as  determined 
by  CCC. 

(3)(i)  With  respect  to  peanuts, 
settlement  values  for  quota  and 
additional  peanuts  shall  be  determined 
and  announced  annually  by  CCC. 
Settlement  shall  be  made  by  CCC  on  the 
amount  computed  on  the  basis  of  net 
weight  and  quality  of  such  peanuts  with 
an  allowance  of  4  percent  for  Virginia 
type  peanuts  and  an  allowance  of  3.5 
percent  for  other  types  of  peanuts  in 
order  to  compensate  producers  for 
shrinkage  during  storage  on  peanuts 
delivered  on  or  after  January  31  of  the 
year  following  the  year  in  which  the 
crop  was  produced  less  discoimts  of: 

(A)  $2  per  ton,  net  weight,  for  each  full 
1  percent  of  foreign  material  in  excess  of 
10  percent;  and 

(B)  $10  per  ton,  net  weight,  for  peanuts 
containing  more  than  10  percent 
moisture. 

(ii)  No  allowance  for  shrinkage  shall 
be  made  for  storage  with  respect  to 
peanuts  delivered  before  February  1  of 
the  year  following  the  yettr  in  which  the 
crop  was  produced. 

(iii)  If  a  producer  delivers  peanuts 
from  a  farm  to  CCC  in  a  quantity  that 
would  exceed  the  farm  poundage  quota 
when  added  to  the  peanuts  marketed, 
and  considered  marketed  from  the  farm 
as  quota  peanuts,  the  additional  peanut 
support  rate  shall  be  used  with  respect 
to  such  peanuts  if  CCC  determines  that 
the  producer  made  an  inadvertent  error 
in  determining  the  quantity  of  peanuts 
pledged  as  collateral  as  quota  peanuts. 
If  CCC  determines  that  such  error  was 
not  inadvertent,  price  support  shall  not 
be  made  available  with  respect  to  such 
quantity  a^.d  marketing  quota  penalties 
shall  be  assessed  in  accordance  with 
Part  729  of  this  title. 


(iv)  The  support  rate  for  additional 
peanuts  shall  be  used  for  all  peanuts 
which  do  not  grade  "Segregation  1"  at 
the  time  of  delivery  to  CCC  if  the 
producer  does  not  elect  to  settle  such 
additional  peanuts  as  quota  peanuts.  If 
the  producer  elects  to  settle  such 
peanuts  as  quota  peanuts,  the  quantity 
shall  not  exceed  the  lesser  of: 

(A)  The  difference  between  the 
production  of  Segregation  1  peanuts  on 
the  farm  and  the  farm  poundage  quota; 
or 

(B)  The  amount  of  the 
undermarketings  of  quota  peanuts  as 
shown  on  the  farm  marketing  card. 

(4)  With  respect  to  rice  acquired  by 
CCC  at  a  location  other  than  an 
approved  warehouse,  settlement  shall 
be  made  on  the  basis  of  the  class,  grade, 
and  quality  entries  set  forth  in  the 
Federal-State  inspection  certificate  and 
on  the  basis  of  the  quantity  set  forth  in 
the  weight  certificates.  If  rice  is  pledged 
as  collateral  for  a  farm-stored  loan  in  an 
area  where  a  location  differential  is  in 
effect  and  such  rice  is  delivered  to  CCC 
in  an  area  where  a  differential  is  not 
appUcable,  settlement  shall  be  made  by 
CCC  on  the  basis  of  the  basic  support 
rate  which  is  in  effect  for  the  area  in 
which  delivery  is  made. 
*.  .,    *        ♦        •        • 

23.  Section  1421.24  is  revised  to  read 
as  follows: 

$1421.24    Protein  tieterminatiora. 

(a)  Protein  content  determinations  for 
warehouse-stored  wheat.  With  respect 
to  Hard  Red  Winter  and  Hard  Red 
Spring  wheat  tendered  to  CCC  which  is 
stored  in  an  approved  warehouse 
producers  must  obtain  official  protein 
content  determmations  or  protein 
content  determinations  arrived  at  by 
mutual  agreement  between  the  produce! 
and  the  warehouseman.  Costs  of  such 
determinations  shall  not  be  paid  by 
CCC. 

(b)  Protein  content  determmations  fur 
farm-stored  wheat.  A  producer  may 
request  a  CCC  determination  of  the  ■ 
protein  content  of  wheat  pledged  as 
collateral  for  a  farm-stored  loan.  Such  a 
request  must  be  made  at  the  county 
office  and  the  producer  must  pay  a  fee. 
as  determined  by  CCC,  for  each  bin 
which  is  tested.  For  purposes  of  loan 
disbursements,  the  basic  support  rate 
shall  be  adjusted  to  reflect  the  protein 
content  However,  settlement  of  the  loan 
shall  be  made  by  CCC  on  the  basis  of 
the  protein  content  of  the  wheat  at  the 
time  of  delivery  to  CCC. 

$1421.25   IRadeaignated  as  $  1421.31] 

24.  Section  1421.25  is  redesignated  as 
9  1421.31. 


25.  A  new  $  1421.25  is  added  to  read 
as  follows: 

S  1421.25    Rica  marlceting  loans  and 
martceting  certificates. 

(a)  Marketing  loans.  A  producer  may 
repay  a  loan  at  a  level  that  is  the  lesser 
of: 

(1)  The  loan  level  determined  for  a 
crop;  or 

(2)  The  higher  of: 

(i)  The  loan  level  determined  for  such 
crop  multiplied  by  60  percent  for  the 
1988  crop:  and  70  percent  for  the  1989 
and  1990  crops:  or 

(ii)  The  prevailing  worid  market  price, 
as  determined  by  CCC.  As  a  condition 
of  permitting  a  producer  to  repay  such  a 
loan,  CCC  may  require  the  producer  to 
purchase  CCC  commodity  certificates 
equal  in  value  to  an  amount  that  does 
not  exceed  one-half  the  difference 
between  the  principal  amount  of  the 
loan  and  the  loan  repayment  amount. 

(b)  Commodity  certificates.  If  CCC 
determines  that,  at  anytime  between 
August  1. 1986  and  July  31. 1991,  the 
world  market  price  of  a  class  of  rice,  as 
determined  by  CCC.  is  below  the  current 
loan  repayment  rate  for  a  class  of  rice, 
CCC  shall  issue  commodity  certificates 
to  persons  who  have  entered  into  an 
agreement  with  CCC  with  respect  to  the 
issuance  and  exchange  of  such 
certificates.  The  value  of  such 
certificates  shall  be  based  upon  the 
difference  between: 

(1)  The  loan  repayment  rate  for  such 
class  of  rice:  and 

(2)  The  prevailing  world  market  price 
for  such  class  of  rice,  as  determined  by 
CCC. 

(c)  Payments.  Payments  made  in 
accordance  with  this  section  shall  be 
made  in  a  manner  determined  by  CCC. 

SS  1421.26  and  1421.28    (Removedl 

2a  Sections  1421.26  and  1421.28  are 
removed. 

S$  1421.27  and  1421.29    (Redesignated  as 
SS  1421,29  and  1421.32  Respectivelyl 

27  Sections  1421.27  and  1421.29  are 
redesignated  as  $9  1421.29  and  1421.32, 
respectively. 

$9  1421.287. 1421.289  and  1421.290 
[Redesignated  as  §§  1421.26. 1421.27  and 
1421.28  Reapectlvely] 

28.  Sections  1421.287. 1421.289  and 
1421.290  are  redesignated  as  $9 1421.26. 
1421.27  and  1421.28,  respectively. 

29.  Redesignated  91421.27(a)(2)  is 
revised  to  read  as  follows: 

9 1421.27    Producer-liandtor  purctiaaea  of 
additional  paanots  undar  lean. 

(a)  •  •  • 
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(2)  Fm-  edible  export,  at  the  sales  price 
(khuumied  and  aiuiumiced  by  CCC 


§142tJf   r/bnswdsdl 

30.  Redesignated  i  1421^(d)  ia 
amended  by  revising  die  refer«M:e 
"8  1421.288^  to  nad  **§  1421.zr. 


91421922    [AaHll*tfl 

31.  In  i  1421.322.  the  reference  "7  CFR 
1421.302"  is  revised  to  read  "tins  PaiT. 

3^Thc  EoHswriDg  mbperta  set  llordi  in 
Part  1421  aca  leaMwcd: 

Subpart— Loan  and  PurdiaM  Pvognm 
for  1987  and  Subsequent  Crop*  Basfey 

Subpart-Loan  and  Purchase  ^oyMB 
for  1987  and  Subaeqpent  Cnpft  Com 


for 
Sofgbuni 


for 


for  1987  and  Sbbsequent  Crops  RIos 


for  1987 


for* 
Soybeens 


for  1987  and  Subaequent  Crope  WlNoC 

PART  713^-REOEStGIIATEO  AS  PART 
1413 

33.  TitU  7  of  Ae  Cede  of  Fedatai 
Regulations  is  amended  by 
redesignating  Pari  713  consisf&tg  of 
S§  713.1-713.157  as  Part  1413— Wheat, 
Peed  GtaiM.  Upland  and  Bute  Lar« 
Staple  Catlap  aad  lioe  Prndwltmi 
Adjustmeiil  PragpuM  {or  the  liBftaad 

551413.1-1411157. 

34.  The  table  ot  contents  and  authority 
citation  lor  7  OR  71X1  Anmgh  713.187 
aie  toaMteied  te  Rirt  14n.  1W  sectfm 
numbers  713.1  througjb  713.187  to  tbe 
table  af  contents  aie  rederi^Mted  as 

51 1413J  tkraogli  l«3J9.  respedivriy. 

PART  TTO-REDCSIQNATED  AS  PART 
1470 

35.  Title  7  of  the  Code  o£  Fedexal 
Regulations  is  ni«*i^f^  by 
redesignating  Part  770  consisting  of 


55  770.1  throu^  770.7  as  Part  1470 
CiRiBnodity  Gertfficates.  in  Kind 
Payments,  and  Other  Forms  crf^  Payments 
consisting  of  ||  I47a'l-t470.7. 

36.  The  table  of  contents  and  attdk>rity 
citatfon  fbr7UTc770J  tfarou^  77DL7  are 
transferred  to  Part  1470.  Tbe  section 
numbers  H  770.1  thnni^  77a7  in  tte 
taMe  of  contents  are  ledesipiated  as 
55 1470.1  dntnigh  1470.7,  respectively. 

Signed  at  Washington.  DC  an  May  lAiass. 

Executive  Vice  President,  Commodity  CreM 
Corporation.  Admiaialralor.Asncttttarml 
Stobilization  and  CoRswatha  Swice. 

[FR  Dec  88-11362  Fkhd  6-2-88;  a:4S  am} 
BiujMa  coos  Mie-«s-M 


ApiicuRuiai  Marketfii^  SAwlce 
7CFRPart9e« 


n  Agricoltucal  Marketing  Service. 
USDA. 

iicnoit  Final  mle. 


r  TMs  nttei  rare  contahis  die 
provisions  of  the  peanut  maribeting 
agreement  which  became  effective  on 
Nt  1"  ItMlfi  snil  Thi[  iwrnniii^  sil 
outgoing  quality  and  indemniflcetieB 
regulations  established  under  that 
program.  Althoagfr  the  marfceting 


pabttshedisthel 

have  Bol  beea  codified  ia  the  Cede  ^' 
Federal  RegnlattrasL  The  pasposc  of  Ms 
action  Is  to  sHsct  snd  codticatien. 

being  added  In  iie  Code  of  FedleFri 
Regriatioas  June  9^  IflBK  TfwprovMens 
el  tbe  peaaot  sgretisaeBt  beteiiMrfte 
codffied  as  7  CPU  Part  998  Imve  been 
effective  siacelsilflZ  1986^  (38  PR  9402. 
July  28. 1965).  The  implementing 
rsgnkstisas  iridsk  spidy  to  1987  crop 
peaiHls  ham  been  e^ctfve  since  )aly  1, 
1987. 

FOR  SMVMIM  MIMHMATIOIICOWrACTS 

RoMid  L  CkiA.  Oder.  Merfcettog  Order 
Admbrislratioa  B^eodt  n«it  and 
Vsgeteble  DMsioa  AMS^  D8DA.  P.O. 
Box  99468v  Room  25es-S.  WeiMrvfOR. 
DC  2BB80-««S8^  telephene  (202)447- 
5607. 


nuir  ■woranmoN:  The 
puipuse  of  uds  sutEun  is  to  pid^sh  in  the 
Fedend  Rsgirter  s  cnnendy  effective 
Mancetlng  Agreement  Regulating  the 
Quality  of  Domestically  IVodoced 
Peanato  and  its  kBplaaisntfiV 
Regulations  se  that  the  muflftiiig 
element  and  regulations  will  be    * 


codified  in  tbe  Code  of  Federal 
Regulations  as  7  CFR  Part  908.  Tbe 
marketing  ayeesaent  end  iaiplcswnting 
regulations  diet  are  to  be  co^fied  were 
issued  under  tbe  Agpkaitssri  Metkstfng 
AgreeoMot  Act  oi  1837.  es  eacaded  ^ 
USjC  ao&-874jw  heiciadter  lefened  to 
sstheAcL 

Bscsnse  this  ecnon  ts  edniudstradve 
to  nstW'  leiellug  to  totenuu  agency 
menegement  anil  proceow  vo 
eecoinpttsfc  oodBBcatioB  of  a  correntty 
effective  marketing  agreement  and  its 
regulations,  the  prowisloiis  of  Execnthre 
Order  12291  and  Departmental 
Regulation  15IZ-1  db  not  appfy.  Foe  thie 
same  reasons,  the  provisions  of  &e 
Regulatory  Ftexibifity  Act  QS  U.S.C  601- 
012}  db  not  apply. 

This  action  pnbUabes  tfaepcevisMns  of 
tbe  peanut  marketing  agreemsat  whiA 
became  effective  on  July  UL  188Sfc  and 
»!./.  i„^.^.^^g  »-^  ir-a^gning  nunlity  and 
indemnification  regulations  estafatisked 
under  that  prapasL, 

The  "Mukedof  Agreement  Ic^dating 
tbeQoel^ofr 
PeanutsT'wae  pabMslM 

KtiOBOfl 

k  May  12;  1988)  (38  PR  85239. 

Ota  ^dy  mi98S^  a  ae«ee  wes  pobBehed 
in  die  FMbbsI  BqiMsr  dtot  Ae 

1065  (30  n  VIOB}.  71ms  agreement  Ftea. 
and  re^usfiens  wMcn  bbts  nnoergone 
numeroes  soMnctoieirts  eeTe.  never  I>een 
codned  to  ne  Code  or  Federal 
Regpletious.  ine  purpose  er  this  action 
is  to  affect  socn  oodlncsllun. 

This  action  imposes  no  change  in 
regulatory  requirements  iDcludmg  record 
keeping  and  reporting  requfrrments  ^e 
information  ctdlactiQn  requiEcments  of 
the  markethig  agreement  and 
regulations  Inve  been  amuEeved 
previously  by  the  Office  of  Management 
and  Ridget  under  OMB  Cottliol  ^k). 
0581-0087.  Becuise  tUs  actiea  is 
administrative  in  natsce  releting  to 
internal  agency  ■snagssMoit  sad 
procedure,  tbe  notice  end  reinsnent 
refuirements  of  tbe  Adsskdetntiive 
Procedute  Act  (S  use  S58i  do  net 
applyi 


in  effect  geodt 

acttonwta  38  days  sites  pnUkatioB  to 
Uiel 


List  of  Skdi{ects  in  7  CFK  net  988 

'  Market! 


1.  For  tbe  reasons  set  ioKtk  in  the 
preamble.  7  CFR  Part  998  is  added  to 
read  as  foQows: 


PART  998— MARKETING  AGREEMENT 
REGUU^TINQ  THE  QUALITY  OF 
DOMESTICALJ.Y  PRODUCED 
PEANUTS 

DefinitionB 


Sec. 

998.1 

Secretary. 

998.2 

Act 

996.3 

Person. 

998.4 

Area. 

996.5 

Peanuts. 

998.6 

Producer. 

998.7 

Handle. 

998.8 

Handler. 

998.9 

Crop  year. 

998.10 

Production  areas. 

996.11 

Area  association. 

Psanut  Administrative  Committaa 

998.15 

Establishment  and  membership 

998.16 

Eligibility. 

998.17 

Term  of  office. 

996.18 

Initial  committee. 

998.19 

Nomination. 

998.20 

Selection. 

098.21 

Failure  to  nominate. 

096.22 

Qualify  by  acceptance. 

998.23 

Alternate  members. 

99&24 

Vacancies. 

998.25 

Compensation  and  expenses. 

098.26 

Procedure. 

998.27 

Powers. 

998.28 

Duties. 

Markedng  Policy 

998.30 

Marketing  policy. 

Quality  Ragulatioa 

998.31 

Incoming  regulation. 

998.32 

Outgoing  regulation. 

99&33 

Inspection,  certification  and 

identification. 

99&34 

Modification. 

998.35 

Above  parity  situations. 

998.36 

Indemnification. 

Reports.  Books  and  Records 

996.40  Confidential  information. 

998.41  Reports  of  acquisitions  and 
shipments. 

998.42  Other  reports. 
99a43    Records. 

998.44    Verification  of  reports. 

Expenses  and  Assessments 

998.47  Expenses. 

998.48  Assessments. 

Miscelknaous  Provisions 

998.50  RighU  of  the  Secretary. 

998.51  Porsonal  liability. 

998.52  Separability. 
996.59  Dnogation. 

996.54  Duration  of  immunities. 

998.55  Agents. 

998.56  Effective  time. 

906.57  Suspension  or  termination. 
998.56  Procedure  upon  termination. 
998.5S  Effect  of  termination  or  amendment. 
998.80  Counterparts. 

998.61    Additional  parties. 

Authority:  Sees.  1-19. 48  Stat.  31.  as 
amended;  7  U.S.C.  601-674. 


Definitions 

§998.1    Secretary. 

"Secretary"  means  the  Secretary  of 
Agriculture  of  the  United  States  ot  any 
officer  or  employee  of  the  United  States 
Department  of  Agrictdttire  who  is,  or 
who  may  hereafter  be,  authorized  to  act 
in  his  stead. 

S998.2    Act 

"Act"  means  Public  Act  No.  10,  73d 
Congress  (May  12, 1933),  as  amended 
and  as  re-enacted  and  amended  by  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (48  Stat.  31,  as 
amended;  7  U.S.C.  601  et  seq.). 


§998.3 

"Person"  means  an  individual 
partnership,  corporation,  association,  or 
any  other  business  unit. 

§996.4    Arse. 

"Area"  means  all  States  with 
commercial  production  of  peanuts  and 
includes  the  States  of  Virginia,  North 
Carolina,  South  Carolina,  Georgia, 
Florida,  Alabama,  Mississippi, 
Arkansas,  Tennessee,  Missouri. 
Louisiana.  Oklahoma.  Texas.  New 
Mexico,  Arizona,  and  California. 

§998.5   Peanuts. 

"Peanuts"  means  the  seeds  of  the 
legume  arachis  hypogaea  and  includes 
both  inshell  and  shelled  other  than  those 
marketed  by  the  producer  in  green  form 
for  consimiption  as  boiled  peanuts. 

(a)  Farmers  Stock.  "Farmers  stock 
peanuts"  means  picked  and  threshed 
peanuts  which  have  not  been  shelled, 
crushed,  cleaned,  or  otherwise  changed 
(except  for  removal  of  foreign  material, 
loose  shelled  kernels  and  excess 
moisture)  from  the  form  in  which 
customarily  marketed  by  producers. 

(b)  Segregation  1.  "Segregation  1 
peanuts"  meems  farmers  stock  peanuts 
with  not  more  than  2  percent  damaged 
kernels  nor  more  than  1.00  percent 

*  concealed  damage  caused  by  rancidity, 
mold  or  decay. 

(c)  Segregation  2.  "Segregation  2 
peanuts"  means  farmers  stock  peanuts 
with  more  than  2  percent  but  not  more 
than  4  percent  damaged  kernels  nor 
more  than  1.00  percent  concealed 
damage  caused  by  rancidity,  mold  or 
decay. 

(d)  Segregation  3.  "Segregation  3 
peanuts"  means  farmers  stock  peanuts 
with  more  than  4  percent  damaged 
kernels  or  more  than  1.00  percent 
concealed  damage  caused  by  rancidity, 
mold  or  decay. 

(e)  The  definitions  set  forth  in 
paragraphs  (b),  (c),  and  (d)  of  this 
section  may  be  modified  by  the 
Secretary  pursuant  to  S  998.34. 


§99SJ    Producer. 

"Producer"  means  any  person 
engaged  within  the  area  in  a  proprietary 
capacity  in  the  production  of  peanuts  for 
sale. 

§998.7    Handle. 

"Handle"  means  to  engage  in  the 
receiving  or  acquiring,  cleaning  and 
shelling,  cleaning  inshell,  or  crushing  of 
peanuts  and  in  the  shipment  (except  as 
a  common  or  contract  carrier  of  peanuts 
owned  by  another)  or  sale  of  cleaned 
inshell  or  shelled  peanuts  or  other 
activity  causing  peanuts  to  enter  the 
current  of  commerce:  Provided.  That  this 
term  does  not  include  sales  or  deliveries 
of  peanuts  by  a  producer  to  a  handler  or 
to  an  intermediary  person  engaged  in 
delivering  peanuts  to  handler^s)  and 
Provided  further,  That  this  term  does 
not  include  sales  or  deliveries  of 
peanuts  by  such  intermediary  person(8) 
to  a  handler. 

§998J   Handler. 

"Handler"  means  any  person  who 
handles  peanuts,  in  a  capacity  other 
than  that  of  a  custom  cleaner  or  dryer, 
an  assembler,  a  warehouseman  or  other 
intermediary  between  the  producer  and 
the  person  handling,  and  who  is  a  party 
to  this  agreement 

§  908.0    Crop  year. 

"Crop  year"  is  synonymous  with 
"fiscal  year"  and  means  the  12-month 
period  beginning  with  July  1  of  any  year 
and  ending  with  June  30  of  the  following 
year. 


§90«.10    Productions 

"Production  areas"  mean  (a)  The 
Southeastern  Area  consisting  of  the 
States  of  Alabama,  Florida,  Georgia. 
Mississippi,  and  that  part  of  South 
Carolina  south  and  west  of  the  Santee- 
Congaree-Broad  Rivers. 

(b)  The  Southwestern  Area  consisting 
of  the  States  of  Arizona,  Arkansas, 
California,  L,ouisiana,  New  Mexico, 
Oklahoma,  and  Texas. 

(c)  The  Virginia-Carolina  Area  ~ 
consisting  of  the  States  of  Missouri, 
North  Carolina,  Tennessee.  Virginia, 
and  that  part  of  South  Carolina  north 
and  east  of  the  Santee-Congaree-Broad 
Rivers. 

§999.11    Area  association. 

"Area  association"  means  for  the 
Southeastern  area.  GFA  Peanut 
Association.  Camilla,  Georgia; 
Southwestern  area.  Southwestern 
Peanut  Growers  Association,  Gorman. 
Texas;  and  Virginia-Carolina  area, 
Peanut  Growers  Cooperative  Mariceting 
Association,  FranUin.  Virglnin 
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Peanut  Administrative  Committee 

§  9M.1S    EstabHslMiMnt  and  iMmlwrsMp. 

A  Peanut  Administrative  Committee 
(hereinafter  referred  to  as  committee)  is 
hereby  established  to  administer  the 
terms  and  provisions  of  this  agreement. 
Such  committee  shall  consist  of  18 
members  of  whom  9  shall  represent 
producers  and  9  shall  represent 
handlers.  The  producer  representation 
shall  be  3  for  the  Southeastern  area,  3 
for  the  Southwestern  area,  and  3  for  the 
Virginia-Carolina  area  of  which  one  of 
the  3  in  each  production  area  shall 
represent  the  respective  area 
association.  The  handler  representation 
shall  also  be  3  for  each  of  the  designated 
areas.  For  each  member  there  shall  be 
an  alternate  member. 


99M.16    EHgiMMy. 

Each  producer  member  of  the 
committee  and  alternate  member,  shall 
be,  at  the  time  of  his  selection  and 
during  his  term  of  ofHce,  a  producer,  or 
an  officer  or  employee  of  an  area 
association,  in  the  area  for  which 
selected  and  shall  cease  to  be  a  member 
or  alternate  upon  engaging  in  the 
handling  of  peanuts  either  in  a 
proprietary  capacity  or  as  a  director, 
officer,  or  employee  of  other  than  a 
cooperative  association.  Each  handler 
member  of  the  committee,  and  his 
alternate,  shall  be,  at  the  time  of  his 
selection,  a  handler  or  an  officer  or 
employee  of  a  handler  in  the  area  for 
which  selected  and  shall  throughout  his 
term  of  office  so  continue  to  be  a 
handler. 


§998.17    Tenn  Of  offic*. 

Members  and  alternate  members  of 
the  conunittee  shall  serve  for  terms  of  3 
years  ending  on  April  30  but  initial 
members  and  alternates  shall  be 
selected  for  terms  of  1,  2,  or  3  years  so 
that  one-third  of  the  producer  and 
handler  representatives  in  each  area 
may  be  replaced  each  year.  Each 
member  and  alternate  member  shall 
continue  to  serve  until  his  successor  is  . 
selected  and  has  qualified. 

9998.16    Initial  committee. 

The  initial  members  of  the  committee 
and  their  respective  alternates  shall  be 
as  follows: 

Southeastern  area: 


Producers 


Area  Asm.. 
At  Large 


At  Large.. 


Mombor 


D.H.  Harden 

James  E.  Mobley.. 
Emmen  Reynolds. 

Don  W.  Sands 

James  Anderson... 
R.C.  Singleiary,  Jr. 


AKemale  member 


W.G.  MiHer 

T.  Lewis  Knox 

BNly  Ne»*t)erTy 

AHemate  i 

Tom  Chartdler 

J.B.  Roberts 

Robert  Pender 


Term  of 
office 


Southwestern  area: 


Producers 


AreaAsan.. 
At  Large 


At  Large. 


Handlers 


Virginia-Carolina  area: 


Producers 


Aree  Assn.. 
At  Large .». 
At  I 


Ross  Wilson.. 
O.B.  Warren.. 
Barton  Scott.. 


Jofm  Haskins 

Metvin  SheH „ 

John  Burroughs- 


Member 


Alternate  member 


B.D.  Green 

E.A.  Walker 

Jesse  Leach 


Alternate  member 


PatCagle 

EMs  L  Ganey.. 
R.L  Borden 


S.  WomacfcLae... 

Joe  S.  Sugg 

Wm.  V  Rawlings.. 


H.R.  Birdsong.. 

TJ.  White „ 

B.E.  Parker 


Member 


AHemate  mengber 


J.F  Turner,  Sr ........_ 

MWon  Beach,  Jr 

G.B.  Ligon 

Alternate  member 

WJ.  Spaia  Jr 

W.P.  Woodley 

William  D.  Shaw 


9998.19    Nominirtion. 

Producers  and  handlers  may  nominate 
their  successor  representatives  to  those 
named  in  9  998.18  at  meetings  held  in 
each  area  except  that  each  area 
association  representative  shall  be 
nominated  by  the  association.  The 
conunittee  shall  hold  and  shall  give 


reasonable  publicity  to  nomination 
meetings  and  may  use  the  respective 
area  associations  to  convene  meetings 
of  the  producers.  Only  persons  eligible 
to  serve  shall  be  eligible  to  vote,  ^ch 
producer  and  each  handler  shall  have 
but  one  vote,  but  a  handler  may  vote  in 
each  production  area  in  which  he  is  a 


handler  and  if  engaged  in  peanut 
production,  may  vote  in  his  capacity  as 
a  producer.  The  person  receiving  the 
largest  number  of  the  votes  cast  for  a 
position  shall  be  the  nominee.  All 
nominations  shall  be  certified  by  the 
committee  to  the  Secretary  no  later  than 
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April  5  preceding  the  commencement  of 
the  term  of  office. 

§998.20  sitectioh;,:;,;^;,^... 

The  Secretary  shall  select  successor 
producer  and  handler  members  and 
alternate  members  of  the  committee  in 
the  numbers  and  with  the  qualifications 
specified  in  this  agreement  Such 
selections  may  be  made  irom  the 
nominations  certified  by  the  committee 
or  from  other  eligible  producers  and 
handlers. 

9  998.21    Faiure  to  nominate. 

In  the  event  a  nominee  for  any 
member  or  alternate  member  position  is 
not  certified  pursuant  to  and  within  the 
time  specified,  the  Secretary  may  select 
an  eligible  person  to  fill  such  position 
without  regard  to  nomination. 

9  998.22    Qualify  by  acceptance. 

Each  person  selected  by  the  Secretary 
as  a  member  or  as  an  alternate  member 
shall,  prior  to  serving,  qualify  by  filing 
with  the  Secretary  a  written  acceptance 
as  soon  as  practicable  after  being 
notified  of  such  selection. 


§998.23 

An  alternate  for  a  member  shall  act  in 
the  place  and  stead  of  such  member 

(a)  During  his  absence,  or 

(b)  In  the  event  of  his  removal, 
resignation,  disqualification,  or  death, 
until  a  successor  for  such  member's 
unexpired  term  has  been  selected  and 
has  qualified. 

§998.24    Vacancies. 

Any  vacancy  ocicasioned  by  the 
removal,  resignation,  disqualification,  or 
death  of  any  member  or  alternate,  or 
any  need  to  select  a  successor  through 
failure  of  any  person  selected  as  a 
member  or  alternate  member  to  qualify, 
and  which  is  not  recognized  by  the 
committee  certifying  to  the  Secretary  a 
new  nominee  within  40  calendar  days, 
may  be  filled  pursuant  to  §  998.21. 

§998.25    Compensation  and  expenses. 

The  members  of  the  committee,  and 
the  alternate  members  when  acting  as 
members,  shall  serve  without 
compensation  but  shall  be  allowed  their 
necessary  expenses,  actual  or  per  diem 
as  approved  by  the  committee. 

§998.28    Procedure. 

All  decisions  of  the  committee 
reached  at  an  assembled  meeting  shall 
be  by  majority  vote  of  die  members 
present  except  that  a  change  of  a  quality 
regulation  shall  require  approval  of  75 
percent  of  the  members.  Meetings,  or 
portions,  of  meetings,  concerned  with 
marketing  policy  or  quality  regulation 
shall  be  open  to  all  members  of  the 


peanut  industry.  All  votes  in  an 
assembled  meeting  shall  be  cast  in 
person  and  a  quonmi  must  be  present 
for  a  valid  decision.  A  quorum  shall 
consist  of  not  less  than  50  percent  of  the 
producer  members  and  50  percent  of  the 
handler  members.  The  committee  may 
vote  by  mail  or  telegram  upon  due 
notice  to  all  members,  but  any 
proposition  so  voted  upon  first  shall  be 
explained  accurately,  fully,  and 
identically  by  mail  or  telegram,  to  all 
such  members.  When  any  proposition  is 
submitted  to  be  voted  on  by  such 
method,  one  dissenting  vote  shall 
prevent  its  adoption.  Failure  of  any 
member,  or  alternate  acting  for  a 
member,  to  vote  within  a  prescribed 
time  shall  be  held  to  be  a  dissenting 
vote. 


§998.27 

The  committee  shall  have  the 
following  powers: 

(a)  To  administer  the  agreement  in 
accordance  with  its  terms  and 
provisions; 

(b)  To  receive,  investigate,  and  report 
to  the  Secretary,  complaints  of 
violations  of  tids  agreement:  and 

(c)  To  recommend  to  the  Secretary 
amendments  to  this  agreement 

§998.28    Duties. 

The  committee  shall  have  the 
following  duties: 

(a)  To  act  as  intermediary  between 
the  Secretary  and  any  producer  or 
handler 

(b)  To  keep  minutes,  books,  and  other 
records  which  shall  clearly  reflect  all  of 
its  acts  and  transactions  and  these  shall 
be  subject  to  examination  by  the 
Secretary  at  any  time; 

(c)  To  investigate  and  assemble  data 
on  the  production,  handling,  and 
marketing  of  peanuts; 

(d)  To  submit  to  the  Secretary  such 
available  information  with  respect  to 
peanuts  as  he  may  request  and  such 
other  information  as  the  conunittee  may 
deem  desirable  and  pertinent; 

(e)  To  select  from  among  its  members 
a  chairman  and  other  officers  and  to 
adopt  such  by-laws  for  the  conduct  of  its 
business  as  it  may  deem  advisable: 

(f)  To  appoint  or  employ  such  persons 
as  it  may  deem  necessary  and  to 
determine  the  salaries  and  define  the 
duties  of  each  such  person; 

(g)  To  cause  the  books  of  the 
committee  to  be  audited  by  a  certified 
pubUc  accountant  at  least  once  each 
crop  year  and  at  such  other  times  as  the 
committee  may  deem  necessary  or  as 
the  Secretary  may  request  to  submit 
two  copies  of  eadi  such  audit  report  to 
the  Secretary,  and  to  make  available  a 
copy  which  does  not  contain 


confidential  data  for  inspection  at  the 
offices  of  the  conunittee  by  producers 
and  handlers; 

(h)  To  prepare  and  submit  to  the 
Secretary  quarterly  statements  of  the 
financial  operations  of  the  committee 
and  to  make  such  statements  together 
with  the  minutes  of  the  meetings  of  said 
committee  available  for  inspection  at 
the  offices  of  the  committee  by 
producers  and  handlers; 

(i)  To  give  the  Secretary  the  same 
notice  of  meetings  of  the  committee  as  is 
given  to  members; 

(J)  To  investigate  compliance  with  and 
to  use  means  available  to  the  committee 
to  prevent  violation  of  the  provisions  of 
this  agreement;  and 

(k)  To  establish  with  the  approval  of 
the  Secretary  such  rules  and  regulations 
as  are  necessary  or  incidental  to 
administration  of  this  agreement  as  are 
consistent  with  its  provisions,  and  as 
would  tend  to  accomplish  the  purposes 
of  this  agreement  and  the  act 

Marketing  Policy 

§998.30    Marketing  paHcy. 

Prior  to  May  31,  the  conunittee  shall 
prepare  and  submit  to  the  Secretary  a 
report  setting  forth  its  recommended 
marketing  policy  covering  quality 
regulations  for  the  pending  crop.  In  the 
event  it  becomes  advisable  to  modify 
such  policy,  because  of  changed 
conditions,  the  committee  shall 
formulate  a  new  policy  and  shall  submit 
a  report  thereon  to  the  Secretary.  In 
developing  the  marketing  policy,  the 
committee  shall  give  consideration  to 
the  production,  harvesting  and  storage 
conditions,  probable  quality  of  crop, 
grading  and  treatment  methods, 
inspection  capability,  demand  for 
peanuts  in  domestic  and  foreign 
markets,  the  basis  of  handler 
indemnification,  the  probable 
assessable  tonnage  for  the  purposes  of 
9  48  and  such  other  factors  as  may  have 
a  bearing  on  the  peanut  quality 
regulation  or  the  administration  of  this 
agreement.  Notice  of  the  committee's 
marketing  policy,  and  of  any 
modifications  thereof,  shall  be  given 
promptly  by  reasonable  publicity,  to 
producers  and  handlers. 

Quality  Regulation 

9  998.31    Incoming  regulatioa 

No  handler  shall  receive  or  acquire 
peanuts,  either  bom  a  producer  or  other 
person,  unless  such  peanuts  were 
determined  pursuant  to  9  998.33  to  be 
Segregation  1  peanuts  at  time  of  receipt 
from  die  producer  or,  if  received  from 
another  person,  had  not  been  mixed 
with  peanuts  of  a  lower  quality  than 
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Segregation  1:  Provided.  That  a  handler 
may. 

(a)  Receive  or  acquire  and  deliver  for 
seed  purposes  farmers  stock  peanuts 
with  not  more  than  3  percent  damaged 
kernels  nor  more  than  10  percent 
moisture  if  such  peanuts  were  produced 
under  the  auspices  of  a  State  agency 
which  regulates  or  controls  the 
production  of  seed  peanuts; 

(b)  Acquire  shelled  peanuts  from  the 
Commodity  Credit  Corporation  (CCC)  or 
cleaned  inshell  or  shelled  peanuts  from 
handlers  subject  to  this  agreement,  or 
from  buyers  who  have  purchased  such 
peanuts  from  such  handlers  or  frxim 
CCC,  if  the  lot  has  been  certifled  as 
meeting  the  requirements  of  9  998.32(a] 
and  the  identity  is  maintained; 

(c)  Perform  services  for  an  ^rea 
association  pursuant  to  a  peanut 
receiving  and  warehouse  contract;  and 

(d)  If  a  crusher,  acquire  peanuts  of  a 
lower  quality  than  Segregation  1  as  oil 
stock  upon  such  conditions  as  the 
committee,  with  the  approval  of  the 
Secretary,  may  prescribe. 
Segregation  2  peanuts  which  are 
wholesome  relative  to  mold  damage 
may  be  acquired  from  peanuts  held  by 
CCC  or  an  area  association  when 
released  by  the  Secretary  as  needed  to 
fill  demand.  In  the  situation  of  %  998.35, 
the  Secretary  may  authorize  handlers  to 
acquire  Segregation  2  peanuts  from 
producers  or  intermediaries.  The 
acquisition  of  loose  shelled  kernels  or 
their  removal  bom  farmers  stock 
peanuts  shall  be  in  accordance  with 
such  procedures  as  the  committee,  with 
the  approval  of  the  Secretary,  may 
establish. 


99M.32    Outgoing r«gulatioa 

(a)  No  handler  shall  dispose  of  for 
human  consumption,  peanuts  which  fail 
to  meet  such  U.S.  grade  requirements,  or 
modifications  thereof,  or  requirements 
as  to  wholesomeness  as  the  committee, 
with  the  approval  of  the  Secretary,  may 
specify  including  the  tolerance  for 
moldy  peanuts,  time  in  storage,  or  other 
pertinent  factors.  No  inspection 
certificate  issued  pursuant  to  §  996.33 
shall  be  effective  if  unacceptable  to  the 
committee  or  for  more  than  such  period 
of  time  as  the  conunittee,  with  the 
approval  of  the  Secretary,  may 
prescribe.  Peanuts  which  fail  to  meet  the 
requirements  specified  pursuant  to  this 
section  shall  be  disposed  of  by  delivery 
to  the  Commodity  Credit  Corporation  or 
in  such  manner  as  may  be  prescribed  by 
the  committee  with  the  approval  of  the 
Secretary. 

(b)  Notwithstanding  the  restrictions 
contained  in  this  section,  and  handler 
may  transfer  peanuts  bom  one  plant 
owned  by  him  to  another  plant  owned 


by  him  or  to  commercial  storage  without 
having  an  inspection  made  as  provided 
for  in  S  998.33.  No  such  transfers  shall 
be  made  except  in  accordance  with  such 
procedures  as  the  committee,  with  the 
approval  of  the  Secretary,  may  prescribe 
for  movement  within  each  production 
area,  to  another  production  area  or  to 
points  outside  thereof. 

99M.33    Impaction. Mftiflcatlon and 
ktantMcation. 

Each  handler  shall,  at  his  own 
expense,  prior  to  or  upon  receiving  and 
before  shipping  or  disposing  of  peanuts, 
cause  an  inspection  to  be  made  of  any 
such  peanuts  not  covered  by  a  valid 
inspection  certificate,  to  determine 
whether  they  meet  the  applicable  grade 
requirements  effective  pursuant  to  this 
agreement  and  shall  comply  with  such 
identification  requirements  as  the 
committee,  with  the  approval  of  the 
Secretary,  may  prescribe.  Such  handler 
shall  obtain  a  certificate  that  such 
peanuts  meet  the  aforementioned 
applicable  requirements  and  all  such 
certificates  shall  be  available  for 
examination  or  use  by  the  committee. 
Acceptable  certificates  shall  be  those 
issued  by  Federal  or  Federal-State 
inspectors  authorized  or  licensed  by  the 
Secretary. 

§998.34    Modmcatkm. 

The  requirements  of  §  §  998.31  and 
998.32  and  definitions  set  forth  in 
S  998.5,  (b)>  (c).  and  (d)  may  be  modified 
by  the  Secretary,  upon  reconunendation 
of  the  committee  or  other  information, 
whenever  he  finds  that  such 
modification  would  tend  to  effectuate 
the  objectives  of  this  agreement. 

""•■•Js    Aoow  parny  anuanona. 

Minimimi  standards  established  under 
S9  998.31  apd  998.32,  the  grading  and 
inspection  requirements,  and  the 
provisions  of  this  agreement  relating  to 
administration  and  indemnification  shall 
continue  in  effect  irrespective  of 
whether ^or  not  the  estimated  season 
average  price  for  peanuts  is  in  excess  of 
the  parity  level  specified  in  section  2(1] 
of  the  Act. 

The  committee  shall,  upon  such  terms 
and  conditions  as  it  may  estabUsh  with 
the  approval  of  the  Secertary,  indemnify 
any  handler,  to  the  extent  specified,  for 
losses  incurred  by  him  on  peanuts  which 
have  been  niilled  for  sale  for  human 
consumption  and  which  meet  the 
applicable  grade  and  other  requirements 
but  which  are  determined  by  the 
conunittee  or  the  U.S.  Food  and  Drug 
Administration  to  be  unsuitable  for 
human  consumption  because  of 
aflatoxin  including  such  peanuts 
returned,  resold  or  rejected  to  a  handler 


by  a  purchaser.  Any  peanuts  for  which 
the  handler  is  indemnified  pursuant  to 
this  paragraph  shall  be  delivered  to  the 
committee  or  disposed  of  as  the 
committee  may  direct.  Funds  for  such 
indemnification  shall  be  obtained 
pursuant  to  9  998.48.  The  period  of 
indemnification  on  any  crop  may  extend 
to  December  31  of  the  calendar  year 
following  the  year  in  which  the  crop  was 
produced. 

Reports,  Books  and  Records 

9996.40  Confidantial  Information. 

All  reports  and  records  furnished  or 
submitted  by  handlers  to  the  committee 
which  include  data  or  information 
constituting  a  trade  secret  or  disclosing 
the  frade  position,  financial  condition,  or 
business  operations  of  the  particular 
handlers  or  their  customers  shall  be 
received  by,  and  at  all  times  kept  in  the 
custody  and  under  the  control  of,  one  or 
more  employees  of  the  conunittee,  who 
shall  disclose  such  information  to  no 
person  except  the  Secretary. 
Nothwithstanding  the  above  provisions 
of  this  section,  information  may  be 
disclosed  to  the  conuiittee  when 
reasonably  necessary  to  enable  the 
committee  to  carry  out  its  functions 
under  this  agreement. 

9996.41  Raports  Of  acquisitions  and 
sMpwiants. 

Each  handler  shall  file  such  reports  of 
his  acquisitions  and  shipments  of 
peanuts,  as  may  be  requested  by  the 
committee. 

9996.42  Otitar  reports. 

Upon  the  request  of  the  committee, 
with  the  approval  of  the  Secretary,  each 
handler  shall  furnish  such  other  reports 
and  information  as  are  needed  to  enable 
the  committee  to  perform  its  functions 
under  this  agreement 


9996.43 

Each  handler  shall  maintain  such 
records  of  peanuts  received,  held  and 
disposed  of  by  him,  as  will  substantiate 
any  required  reports  and  will  show 
performance  under  this  agreement.  Such 
records  shall  be  retained  for  at  least  2 
years  beyond  the  crop  year  of  their 
applicability. 

9  996.44    Vailncatlon  of  raporta. 

For  the  purpose  of  checking  and 
verifying  reports  filed  by  handlers  or  the 
operation  of  handlers  under  the 
provisions  of  this  agreement  the 
Secretary  and  the  committee,  through  its 
duly  authorized  agents,  shall  have 
access  to  any  premises  where  peanuts 
may  be  held  by  any  handler  and  at  any 
time  during  reasonable  business  hours. 


shaU  be  permitted  to  inspect  any 
peanuts  so  held  by  such  handler  and 
any  and  all  records  of  such  handler  with 
respect  to  the  acquisition,  holding,  or 
disposition  of  all  peanuts  which  may  be 
held  or  which  may  have  been  disposed 
of  by  him. 

Expenses  and  Assessments 


9998.47 

The  committee  is  authorized  to  incur 
such  expenses  as  the  Secretary  finds  are 
reasonable  and  likely  to  be  incurred  by 
it  during  each  crop  year  for  the 
maintenance  and  functioning  of  the 
committee  and  for  such  other  purposes 
as  the  Secretary  may.  pursuant  to  the 
provisions  of  this  agreement  determine 
to  be  appropriate. 


§998.46 

(a)  Each  handler  shall  pay  to  the 
committee,  upon  demand,  with  respect 
to  peanuts  received  by  him.  including 
his  own  production,  his  pro  rata  share  of 
all  expenses,  indemnification  and  other, 
which  the  Secretary  finds  are 
reasonable  and  likely  to  be  incurred  by 
the  committee  during  each  crop  year. 
Each  handler's  pro  rata  share  shall  be 
the  rate  of  assessment  fixed  by  the 
Secretary  per  net  ton  of  fiarmers  stock 
peanuts  received  or  acquired  other  than 
those  peanuts  described  in  9  998.31  (c) 
and  (d).  During  a  crop  year  the  Secretary 
may  not  increase  the  rate  of  assessment 
to  cover  a  deficit  in  the  indenudfication 
fund  but  may  assess  for  a  deficit  in  a 
subsequent  year.  An  assessment  rate 
may  be  increased  to  cover  a  deficit  in 
the  administrative  fund. 

(b)  In  order  to  provide  funds  to  carry 
out  the  functions  of  the  committee,  the 
conunittee  may  borrow  money  or  may 
accept  advance  payments  fit>m  any 
handUer  to  be  credited  toward  such 
assessments  as  may  be  levied  pursuant 
to  this  section  against  the  respective 
handler. 

(c)  Indemnification  reserve.  The 
committee,  with  the  approval  of  the 
Secretary,  may  establish  and  maintain 
during  one  or  more  crop  years  a 
monetary  reserve  in  an  amount 
approximating  anticipated  expenses  for 
indemnification  pursuant  to  9  sg&sa 

(d)  Refunds.  Administrative  funds 
held  by  the  conunittee  at  the  conclusion 
of  the  crop  year  in  excess  of  the  crop 
year's  expenses,  other  than 
indemnification  funds,  may  be  used  to 
defray  expenses  for  no  more  than  the 
ensuing  four  months,  and  thereafter 
within  a  reasonable  time  the  committeie 
shall  credit  the  aforesaid  administrative 
excess  to  handlers  who  contributed  to 
such  excess:  Provided,  That  the  excess 
due  any  handler  shall  be  applied,  in 


whole  or  in  part  by  the  committee  to 
any  outstanding  obligation  due  the 
committee  from  such  handler.  Should 
any  handler  discontinue  handling 
peanuts,  such  excess  shaU  be  refunded 
to  him.  A  handler's  share  of  such  excess 
funds  shall  be  the  amount  of  such 
assessments  he  paid  in  excess  of  his 
actual  pro  rata  share  of  the 
administrative  expenses  of  the 
committee.  Upon  termination  of  this 
agreement  any  indemnification  money 
in  possession  of  the  committee  shall  be 
turned  over  to  any  Successor  committee 
or  disposed  of.  with  the  approval  of  the 
Secretary,  for  projects  of  benefit  to  the 
peanut  industi^  and  any  residual 
together  with  any  administrative  money 
shall  be  distributed  in  such  manner  as 
the  Secretary  may  direct:  Provided. 
That  to  the  extent  practicable,  sudi 
residual  funds  shall  be  returned  pro  rata 
to  the  persons  from  whom  collected. 

Miscellaneous  Provisions 

§996.50    Rights  of  ttiisacratary. 

The  members  of  the  committee 
(including  successors  or  alternates)  and 
any  agent  or  employee  appointed  or 
employed  by  the  committee,  shall  be 
subject  to  removal  or  suspension  by  the 
Secretary,  in  his  discretion,  at  any  time. 
Each  and  every  decision,  determination, 
or  other  act  of  the  committee  shall  be 
subject  to  the  continuing  right  of  the 
Secretary  to  disapprove  of  the  same  at 
any  time,  and  upon  such  disapproval, 
shall  be  deemed  null  and  void. 

§996.51    Personal  UaMNty. 

No  member  or  alternate  member  of 
the  committee,  nor  any  employee, 
representative,  or  agent  of  the 
committee  shall  be  held  personally 
responsible  to  any  handler,  either 
individually,  or  jointly  with  others,  in 
any  way  whatsoever,  to  any  person,  for 
errors  in  judgment,  mistakes,  or  other 
acts,  either  of  commission  or  omission, 
as  such  member,  alternate  member, 
employee,  representative,  or  agent 
except  for  acts  of  dishonesty. 

9996.52   SaparabNIty. 

If  any  provision  of  this  agreement  is 
declared  invalid,  or  the  applicability 
thereof  to  any  person,  circumstance,  or 
thing  is  held  invalid,  the  validity  of  the 
remainder,  or  the  applicability  thereof  to 
any  other  person,  circumstance,  or  thing, 
shall  not  be  affected  thereby. 

§996.53   Derogation. 

Nothing  contained  in  this  agreement 
is,  or  shall  be  construed  to  be,  in 
derogation  or  in  modification  of  the 
rights  of  tl^e  Secretary  or  of  the  United 
States  to  exercise  any  powers  granted 
by  the  act  or  otherwise,  or,  in 


accordance  with  such  powers,  to  act  in 
the  premises  whenever  such  action  is 
deemed  advisable. 

9996.54  Duration  of  ImmunHiaa. 

The  benefits,  privileges,  and 
immunities  conferred  upon  any  person 
by  virtue  of  this  agreemesit  shall  cease 
upon  its  termination,  except  with 
respect  to  acts  done  under  and  during 
the  existence  thereof. 

9996.55  Agents. 

The  Secretary  may,  by  a  designation 
in  writing,  name  any  person,  including 
any  officer  or  employee  of  the  United 
States  Government,  or  name  any 
service,  division  or  branch  in  the  United 
States  Department  of  Agriculture,  to  act 
as  his  agent  or  representative  in 
connection  with  any  of  the  provisions  of 
this  agreement 

§996.56   Effacthrathna. 

The  provisions  of  this  agreement  as 
well  as  any  amendments,  shall  become 
effective  at  such  time  as  the  Secretary 
may  declare,  and  shall  continue  iii  force 
until  terminated  or  suspended  in  one  of 
the  ways  specified  in  9  998.57. 

9996.57   Suspension  or  termination. 

(a)  Failure  to  effectuate  policy  of  act 
The  Secretary  shall  terminate  or 
suspend  the  operation  of  any  or  all  of 
the  provisions  of  this  agreement 
whenever  he  finds  that  such  provisions 
do  not  tend  to  effectuate  the  declared 
policy  of  the  act.  Moreover,  if  the 
provisions  of  the  CCC  price  support 
program  relating  to  purchases  from 
sheUers  are  discontinued,  or  change 
appreciably,  consideration  shall  be 
given  to  termination  of  this  agreement. 

(b)  Referendum.  The  Secretary  shall 
terminate,  in  accordance  with  section 
8c(16](B]  of  the  Act  the  provisions  of 
this  agreement  at  the  end  of  any  crop 
year  whenever  he  finds  that  such 
termination  is  favored  by  a  majority  of 
the  producers  of  peanuts  who  during  the 
crop  year  have  been  engaged  in  the 
production  of  peanuts  for  market: 
Provided,  That  such  majority  have 
during  such  period  produced  for  market 
more  than  50  percent  of  the  volume  of 
such  peanuts  produced  for  maricet 
within  the  area,  but  such  termination 
shall  be  effective  only  if  announced  on 
or  before  June  1  of  die  then  current  crop 
year. 

(c)  Termination  of  Act.  The  provisions 
of  this  agreement  shall  terminate,  in  any 
event,  whenever  the  provisions  of  the 
act  authorizing  them  cease  to  be  in 
effect 
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f  9MJ8    Procadura  upon  tanMnatton. 

Upon  the  terminatioo  of  this 
agreement,  the  members  of  the 
committee  then  functioning  shall 
continue  as  joiot  tnwtees,  for  the 
purpose  of  liquidating  the  affairs  of  the 
committee.  Action  by  soch  trustees  shall 
reqmre  the  concurrence  of  a  majority  of 
said  trustees.  Such  trustees  shall 
continue  to  such  capacity  untfl 
diadiBrged  by  the  Secretary,  and  shaD 
account  for  all  receipts  and 
disbursements  and  deUver  all  property 
on  hand,  together  with  all  books  and 
records  of  the  commttee  and  the  joint 
trwiecs,  to  socfa  persons  as  the 
Secretary  may  diiect:  and  shaS  upon  the 
request  of  tha  Seoetary,  execute  such 
asnpBMBts  or  other  instruments 
neceasary  or  apprmwriate  to  vest  in  such 
person  ftiU  tide  and  i^t  to  all  the 
fauids.  iRoperties.  and  daina  vested  in 
the  committee  or  the  joint  trustees, 
pursuant  to  this  agreement.  Any  person 
to  whom  funds,  property,  erdaims  have 
been  transferred  or  delivemd  by  the 
comi&ittee  or  the  joint  tmatees,  pursuant 
to  this  sectioa.  shall  be  subject  to  die 
same  obligations  imposed  upon  the 
Biembers  of  said  committee  and  upon 
said  joint  trustees. 

§9M.S9   Effaetoftenninatioaer    I 


Unless  otherwise  expressly  provided 
by  the  Secretary,  the  termination  of  Aus 
agreement  or  of  any  regulation  issued 
pursuant  thereto,  or  d»e  issuance  of  any 
aaMBdment  to  ddier  tbetetrf,  duO  not: 

(a)  Affect  or  waive  any  right  doty, 
obligation,  or  liabittty  wkkh  shall  have 
arisen  or  which  may  (hereafter  arise,  in 
connection  with  any  provisians  of  tbu 
agreement  or  any  regidation  issued 
thereunder,  or 

(b)  Release  or  extiaguiafa  any  violation 
of  this  agreement  or  any  regulatiqn 
issued  thereunder,  or  | 

(c)  ASect  or  impair  any  ri^kts  or 
remedies  of  the  Secretary,  or  of  any    ' 
other  persons,  with  respect  to  such 
violation. 


This  agreement  may  be  executed  in 
multiple  counterparts  and.  when  one 
counterpart  is  si^ied  by  the  Secretary, 
bM  tudk  ooontecparla  shaU  oonstitate. 
when  taken  togedier,  one  and  die  same 
instrument  as  if  aU  sigmtwes  were 
contained  in  one  en^nal. 


such  counterpart  is  detivered  to  the 
Secretary  and  such  party  has  complied 
with  assessment  obligations  and  the 
quality  regulations  applicable  to  the 
cunent  czop.  The  benefits,  privileges, 
and  immunities  conferred  by  this 
agreement  shall  theivbe  efCective  as  to 
such  new  contracting  part 

2.  The  center  KnaHing 
"IMPLEMEf«mNG  REGULATIONS"  is 
added  to  Part  098  after  1 90a.61  tioi^ 
with  (S  90&10a  99a28Q,  and  99a.aoa 
The  center  heading  and  three  sections 
read  as  follows: 

908.100    Inroa»ing  quality  icgulation— 19V 

croppesauU. 
908.200    Outgoing  quality  regulation— 1967 

crop  peanuts. 
998.300    Terms  and  coatfitions  of 

indemnfficstion^l^eT  crop  peanuts. 

Implementing  Regulations 


§998.61 

After  the  effective  date  of  this 
agreement,  any  handler  laay  become  a 
party  hereto  if  a  counterpart  is  executed 
by  him  and  delivered  to  the  Secretary. 
This  agreement  shall  take  effect  as  to 
such  new  con*.racting  party  at  the  time 


$998,100 

1987  crop  peanuts. 

The  following  modify  5  998i.5  of  the 
peanut  marketing  agreement  and  modify 
or  are  in  addlQon  to  the  resteictions  of 
section  31  on  handler  receipts  or 
acquisitions  of  peanuts: 

(a)  ModificatSoD  of  §098.5.  paragraphs 
(b),  fcl  aad{dj.  Paragraphs  (b],  [c],  and 

(d)  of  S  B98.5  of  the  peanut  marlro^igg 

agreement  are  modified  for  the  purposes 
of  this  section  as  to  fanners'  stock 
peanuts  to  read  respectively  as  foUoMrs: 

(b)  Segregation  1.  "Segregation  1  peanuts" 
means  farmers'  stsok  peannts  witit  not  more 
than  2  peraent  ris—flrrt  ketaeis  oor  more 
than  1  J)0  pefoent  eoacMaled  daangB  caoaed 
by  rancidity.  aioUL  or  dscay  and  which  are 
free  fttsm  visible  AnpergUlm  flaniB. 

(c)  Segregation  2.  "S^pegation  2  peanuts" 
means  fanners'  stock  peamits  writh  more  than 
2  percent  damaged  keraeta  or  more  than  1.00 
percent  oonceaied  dairage  caused  by 
randifity,  anld.  or  decay  and  wUch  ate  free 
fnmyiikimAapagiUaafiawvs. 

(d)  SqpvtfDOai  JL  "Segregalian  8  peaoats" 
means  Uamen'  stock  peaoats  with  viaiMe 
Aspergillus  flavtm. 

(b)  Moisture  and  foreign  material. — 
(1)  Moisture.  Except  as  provided  under 
paragraid)  (e)  Seed  peanuts,  and  for  field 
dried  faimeis'  stotdc  peanuts  produced 
in  the  SuutLwesleiu  area  which  are 
deUvered  to  the  biQring  statitm  in  bags, 
no  hander  shall  reodve  or  acquire 
peanuts  containing  more  than  10.00 
percent  moistine:  Provided,  lYiat 
peanuts  of  a  higher  moiatHre  amtcBt 
may  be  receiv^  and  dried  to  not  oune 
than  10.00  percent  moisture  prior  to 
storing  or  milling,  and  Southwestem- 
area-fiekl-dned  peanuts  delivered  to  the 
buying  station  in  bags  may  contain  up  to 
10.49  percent  moisture.  On  farmers' 


stock,  such  moisttfre  determinations 
shall  be  rounded  to  the  neareat  whole 
nuoiber,  except  diat  when  the  meisture 
determination  is  10411  peroeot  to  10/49 
percent  the  detaninatiaaB  shall  be 
recorded  the  same  a«  is  prescribed  for 
shelled  peanuts.  On  sheUed  peennta,  the 
determinations  shall  be  carried  to  the 
hundredths  place  and  shall  not  be 
rounded  to  the  nearest  whole  nuaiber. 

(2J  For&ga  aiateriaL  No  handler  shall 
receive  or  acquire  fanners'  stock 
peanuts  containing  more  than  ia49 
percent  foreign  material,  except  that 
peanuts  having  a  higher  fbreigb  material 
content  may  be  received  or  acquired  if 
they  are  held  separately  until  milled,  or 
moved  over  a  sand-screen  before 
storage,  or  shipped  directly  to  a  plant  for 
prompt  shelling.  The  term  "sand-screen" 
means  any  type  of  famers'  stock 
cleaner  which,  when  in  ase.  removes 
sand  and  dirt 

(c)  Damage.  For  the  purpose  of 
determinii^  rinmegr.  other  than 
concealed  damage,  on  faitaan'  stock 
peanuts,  all  percentage  determinations 
shall  be  rounded  to  the  nearest  whole 
number. 

(d)  Loose  slteUedkeraek.  (1)  Handlers 
may  separate  bnoi  the  loose  sheUed 
ketnels  received  with  farmers'  stock 
peanuts  those  sixes  oi  keraeis  wUch 
ride  screens  vdth  the  foUowiog  or  larger 
slot  opieaings:  Hanner— *%4  x  %  incfac 
Spaniah  and  Valencia — ^%«  x  %  inch; 
Virginia — 1%4  x  1  inch.  If  eo  separated. 
those  loose  sheUed  kernels  whidi  dde 
the  screens  May  be  included  with 
shelled  peanuts  piepved  by  the  handier 
for  inspection  and  nle  far  human 
consumption:  Provided,  That  no  more 
than  5  peroeot  of  such  loose  ahelied 
kernels  are  kernels  which  would  fall 
through  screens  with  such  minwntHn 
prescribed  openings.  "HMMe  hiose 
sheUed  kemeb  wUch  do  not  ride  the 
screens  shall  be  removed  from  the 
farmers'  stock  peanuts  and  shall  be  held 
separate  and  apart  from  other  peanuts 
and  diqiosed  <rffor  inediUe  use  as 
provided  ui  paragraph  (g)  of  the 
Outgoing  Quality  Regulatioa  (1 098.200). 
ff  the  kernels  which  ride  the  prescribed 
screen  are  not  separated  itom  the 
kernels  tvfaich  do  not  ride  the  prescribed 
screen,  the  entire  amount  of  loose 
shelled  kemela  shall  be  removed  from 
farmers'  stock  peanuts  and  ahaU  be  ao 
held  and  so  deUverad  or  disposed  of.  For 
the  pnipose  of  this  legulatiaB,  the  term 
"loose  sheUed  kernels"  means  peanut 
kernels  or  portions  of  kernels 
completely  free  of  their  httUs  and  found 
in  deliveries  of  farmers*  stock  peanuts. 

(2]  Each  handler  shall  be  required  to 
submit  to  the  Conuaittee  a  flow  chart  for 
each  plant  operatkn  dugraming  the 


procedures  and  equipment  used  in  the 
removal  of  loose  shelled  kernels  and  in 
the  processing  of  splits.  Upon  any 
subsequent  changes  in  such  flow, 
procedtues,  or  equipment,  the  handler 
shall  submit  to  the  Committee  a  revised 
flow  chart  reflecting  those  changes, 
(e)  Seed  peanuts.  A  handler  may 
acquire  and  deliver  for  seed  purposes 
farmers'  stock  peanuts  which  meet  the 
requirements  of  Segregation  1  peanuts,  ff 
the  seed  peanuts  are  produced  under  the 
auspices  of  a  State  agency  which 
regulates  or  controls  the  production  of 
seed  peanuts,  they  may  contain  up  to  3 
percent  damaged  kernels  and  have 
viUhXe  Aspergillus  flavus,  and,  in 
addition,  the  following  moisture  content 
as  applicable: 

(1)  For  such  seed  peanuts  produced  in 
the  Southeastern  and  Virginia-Carolina 
areas,  they  may  contain  up  to  10.49 
percent  moisture  except  Virginia  type 
peanuts  which  are  not  stacked  at 
harvest  time  may  contain  up  to  11.49 
percent  moisture;  and 

(2)  For  seed  peanuts  produced  in  the 
Southwestern  area,  they  may  contain  up 
to  10.49  percent  moisture. 

However,  any  such  seed  peanuts  with 
visible  Aspergillus  flavus  shall  be  stored 
and  shelled  separate  fiom  other  peanuts, 
and  any  residual  not  used  for  seed  shall 
not  be  used  or  disposed  of  for  human 
consumption  imless  it  is  determined  to 
be  wholesome  by  chemical  assay  for 
aflatoxin.  A  handler  whose  operations 
include  custom  seed  shelling  may 
receive,  custom  shell,  and  deliver  for 
seed  purposes  fanners'  stock  peanuts, 
and  such  peanuts  shall  be  exempt  from 
the  Incoming  Quality  Regulation 
requirements  and.  therefore,  shall  not  be 
required  to  be  inspected  and  certified  as 
meeting  the  Incoming  Quality  Regulation 
requirements,  and  the  handler  shall 
report  to  the  Committee  as  requested  the 
weight  of  each  lot  of  farmers'  stock 
peanuts  received  on  such  basis  on  a 
form  furnished  by  the  Committee. 
However,  handlers  who  acquire  seed 
peanut  residuals  from  their  custom 
shelling  of  uninspected  (farmers'  stock) 
seed  peanuts  or  from  another  sheller  or 
producer  who  has  or  has  not  signed  the 
marketing  agreement  shall  hold  and/or 
mill  such  residuals  separate  and  apart 
fit>m  other  receipts  or  acquisitions  of  the 
handler,  and  such  residuals  which  meet 
Outgoing  Quality  Regulation 
requirements  may  be  disposed  of  by 
sale  to  human  consumption  outlets,  and 
any  portion  not  meetiiijg  such 
requirements  shall  be  disposed  of  by 
sale  as  peanuts  failing  to  meet  human 
consumption  requirements  pursuant  to 
paragraph  (i)  of  the  Outgoing  Quality 
Regulation  (§  998.200). 


(f)  Oilstock.  Handlers  may  acquire  for 
disposition  to  domestic  crushing  or 
export  to  countries  other  than  Canada 
and  Mexico  fanners'  stock  peanuts  of  a 
lower  quality  than  Segregation  1  or 
grades  or  sizes  of  sheUed  peanuts  or 
cleaned  inshell  peanuts  whidi  fail  to 
meet  the  requirements  for  himian 
consumption.  The  provision  of  §  998.31 
of  the  marketing  agreement  restricting 
acquisitions  of  such  peanuts  to  handlers 
who  are  crushers  is  hereby  modified  to 
authorize  all  handlers  to  act  as 
accumulators  and  acquire,  from  other 
handlers  or  non-handlers.  Segregation  2 
or  3  farmers'  stock  peanuts.  Handlers 
may  also  acquire  firom  other  handlers 
shelled  or  fragmented  peanuts 
originating  from  Segregation  2  or  3 
farmers'  stock  or  the  entire  mill 
production  of  shelled  or  fragmented 
peanuts  from  Segregation  1  farmers' 
stock  or  lots  of  shelled  peanuts 
originating  fit)m  Segregation  1  peanuts 
and  which  have  been  positive  lot 
identified  as  specified  in  paragraph  (d) 
of  the  Outgoing  Quality  Regulation 

(S  99&200)  which  failed  to  meet  the 
requirements  for  human  consumption 
pursuant  to  paragraph  (a)  of  the 
Outgobig  Quality  Regulation  (S  908.200): 
Provided,  "That  all  such  acquisitions  are 
held  separate  from  Segregation  1 
peanuts  acquired  for  milling  or  from 
edible  grades  of  shelled  or  milled 
peanuts.  Handlers  may  commingle  the 
Segregation  2  and  3  peanuts  or  keep 
them  separate  and  apart  as  provided  in 
paragraph  (j)  of  the  Outgoing  Quality 
Regulation  (§  998.200).  Further 
disposition  or  commingling  of  such 
peanuts  shall  be  only  as  provided  in 
paragraph  (1)  of  the  Outgoing  Quality 
Regulation.  (§  998.200).  Handlers  who 
acquire  farmers'  stock  peanuts  of  a 
lower  quality  than  Segregation  1  or 
grades  or  sizes  of  shelled  peanuts  or 
cleaned  inshell  peanuts  which  fail  to 
meet  the  requirements  for  human 
consumption  shall  report  such 
acquisitions  as  prescribed  by  the 
Committee.  To  be  eligible  fo  receive  or 
acquire  Segregation  2  or  3  farmers'  stock 
peanuts  and  shelled  or  "fragmented" 
peanuts  originating  therefivm.  a  handler 
shall  pay  to  the  Area  Association  a  fee 
for  the  purpose  of  covering  cost  of 
supervision  of  the  disposition  of  such 
peanuts. 

(g)  Segregation  2  and  3  control.  To 
assure  the  removal  bom  edible  ouUets 
of  any  lot  of  peanuts  determined  by 
Federal  or  Federal-State  Inspection 
Service  to  be  Segregation  2  or 
Segregation  3,  each  handler  shall  inform 
each  employee,  country  buyer, 
commission  buyer,  or  like  person 
through  whom  the  handler  receives 


peanuts  of  the  heed  to  receive  and 
withhold  all  lots  of  Segregation  2  and 
Segregation  3  peanuts  from  milling  for 
edible  use.  If  any  lot  of  Segregation  2  or 
Segregation  3  farmers'  stock  peanuts  is 
not  withheld  but  returned  to  the 
producer,  the  handler  shall  cause  the     * 
Inspection  Service  to  forward 
immediately  a  copy  of  the  inspection 
certificate  on  the  lot  to  the  designated 
office  of  the  handler  and  a  copy  to  the 
Committee  which  shall  be  used  only  for 
information  purposes. 

(h)  Farmers'  stock  storage  and 
handling  facilities.  Handlers  shall  report 
to  the  Committee,  on  a  form  furnished 
by  the  Committee,  all  storage  facilities 
or  contract  storage  facilities  which  they 
will  use  to  store  acquisitions  of  current 
crop  Segregation  1  fanners'  stock 
peanMs,  and  all  such  storage  facilities 
must  be  reported  prior  to  storing  of  any 
such  handler  acquisitions.  HandQers 
shall  also  report  to  the  Committee  the 
locations  at  which  they  will  receive  or 
acquire  current  crop  fanners'  stock 
peanuts.  All  such  storage  facilities  shall 
have  reasonable  and  safe  access  to 
allow  for  inspection  of  the  facility  and 
its  contents.  All  such  storage  facilities 
must  be  of  sound  constroction,  in  good 
repair,  and  built  and  equipped  so  as  to 
provide  suitable  storage  and  sufficient 
safeguards  to  prevent  moistiue 
condensation  and  provide  adequate 
protection  for  farmers'  stock  peanuts. 
All  breaks  or  openings  in  the  walls, 
floors,  or  roofs  of  the  facilities  shall 
have  been  repaired  so  as  to  keep  out 
moisture.  Elevator  pits  and  wells  must 
be  kept  dry  and  free  of  moisture  at  all 
times.  Insect  control  procedures  must  be 
carried  out  in  such  a  manner  as  to 
prevent  undesirable  moisture  in  the 
storage  facilities.  Any  conditions  in 
warehouses,  elevators,  pits, 
fransportation  equipment,  including 
trocks  and  hopper  cars,  and  other 
farmers'  stock  handling  equipment 
conducive  to  the  growth  or  spread  of 
Aspergillus  flavus  mold  shall  be 
corrected  to  the  satisfaction  of  the 
Committee.  The  Committee  may  make 
periodic  inspections  of  farmers'  stock 
storage  and  handling  facilities  and 
fanners'  stock  peanuts  stored  in  such 
facilities  to  determine  if  handlers  are 
adhering  to  these  requirements. 

(i)  Shelled  peanuts.  Handlers  may 
acquire  from  other  handlers,  for 
remilling  and  subsequent  disposition  to 
Imman  consumption  outiets,  shelled 
peanuts  (which  originated  from 
"Segregation  1  peanuts")  that  fail  to 
meet  the  requirements  specified  for 
human  consumption  in  paragraph  (a)  of 
the  Outgoing  Quality  Regulation 
(S  998.200).  Any  lot  of  such  peanuts  must 


Fwiatri  Eagbler  /  Vol.  53.  No.  Ifl7  /  Friday.  lunc  3.  Ifl88  /  Rulea  and  Regulations 


be  accofBiMnied  by  a  valid  iiiq>ectioa 
certificate  for  grade  facton.  an  aflatoxio 
asuy  ootificate,  and  must  be  poaitive 
lot  identified.  TiansactioBa  made  in  tfaj« 
manner  ahall  be  reported  to  the 
Committee  by  both  the  buyer  and  seller 
on  a  fonn  provided  by  the  Cammittee. 
Peanuts  acqtdrad  pursuant  to  this 
paragraph  shall  be  held  and  milled 
separate  and  apart  {rom  other  reodpts 
or  aoquisitioQS  of  the  receiving  handler, 
and  farther  dispositioo  shall  be 
regulated  by  paragraph  (hKl)  of  die 
Outgoing  Quality  Regulation  (S  996.200). 
Q)  Inedible  qmality  abeUedpeaauts  for 
dispoaiUon  to  animaJfeed.  Handlers 
may  receive  or  acquire  from  other 
handlers,  for  furtiier  millit^g  and/ or 
processing  and  subsequent  disposition 
for  use  as  domestic  animal  feed.  ^V^Dffd 
peanuts  that  fail  to  meet  the        ^ 
requirements  specified  lor  human 
consumption  in  paragraidi  (a)  of  the 
Outgoii^  Quality  Regulation  (§  998.200). 
Any  lot  of  such  peanuts  received  or 
acquired  for  sudi  fiirtber  dispositioa 
shall  be  positive  lot  identified  and 
covered  by  a  vahd  grade  in^)ection 
certificate  issoed  by  a  FedosJ  or 
Federal-State  Inqiector.  TransaciionB 
made  in  this  mannershall  be  reported  to 
the  Committee  by  both  die  buyer  and 
seller  on  a  form  provided  by  the 
Committee.  Peanuts  received  or        i 
acquired  pursuant  to  this  paragraph  ' 
shall  be  hdd,  milled,  and/or  processed 
separate  and  apart  from  peanuts 
destined  to  human  consumption  outlets 
and  further  dispositioo  shall  be 
regulated  as  provided  for  in  paragrajjih 
(mXZ)  of  the  Outgoing  Quality  | 

Regulation  (S  998.200]. 


The  foUowfiiig  mo<yfy  or  are  hi 
addition  to  the  peanut  mnketing 
agreement  reatrictioM  of  1988.32  on 
handler  tfisposMon  of  peoiQls: 

(a)  SMIedpnaal*.  No  hndler  shaO 
ship  or  otfacmise  dtopoM  of  ilieBed 
peanuts  for  htnaan  ooosomptioa  lulesa 
appropriate  aampitu  fm  pcetesling  hove 
been  <feawn  fai  aceordanoe  with 
para^vph  (c)  of  this  seolian.  or  wfaicb  if 
of  a  category  not  dibble  for 
indemniflcatioa  are  not  certified 
"negative"  aa  to  aflatoxin.  or  wfaidi 
contain  more  than — 

(1)  A  total  (rf  LSO  percent  unsheOed 
peanuts  and  lininagiiri  fc*"««»it; 

(2)  A  total  of  ISO  peroeat  onsheUed 
peamts  and  damaged  ketnela  and  minor 
defects  except  for  "No.  TWo  Viiginia." 
which  may  not  exceed  3.00  percent; 

(3)  9M  percent  moisture;  or 

(4)  0.10  percent  fotei^i  aiaterial  in 
peanuts  "with  splits"  and  peanuts  of 
U.Sw  9«de.  other  than  U.S.  splits,  or  a20 


percent  foreign  material  in  VS.  apHia 
and  other  edible  quahty  peanuts  not  of 
US.  grade. 

The  lot  siae  of  such  peanuts  b^  bulk  or 
bags  shall  not  exceed  200j000  pounds. 
Fall  through  in  soch  pemots  afaaU  not 
exceed  4  percent  except  that  tn  peanuts 
other  than  "Jio.  Two  Virginia"  fall 
through  consisting  of  either  split  and 
broken  kernels  or  whole  kernels  shall 
not  exceed  3  percent  and  faU  through  of 
whole  kamels  in  Runners  or  Virginias 
"widi  splits"  shall  not  exceed  3  percent 
or  2  percent  on  Spoish  "wiA  splits." 
Tlie  term  "£bU  thraogh"  as  uoed  herein, 
shaU  mean  sound  aplit  and  broken 
kernels  and  whole  kemris  which  pass 
through  specified  screens.  Screens  nsed 
for  determining  ^  throv^  in  peanuts 
covered  by  this  paragrai^  9a)  shall  be 
as  follows: 


iTiiiuiniiiiiiiuii 
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K«nsis 
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Kwnali 

'%4incii 
round. 
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round. 
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yd 
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'•No.  2 
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•%«incti 

fefOhM 

and 

. 
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• 

(Tfo.  Two  Vliginia"  means  Vhginia 
type  peanuts  that  meet  requirements  of 
U.S.  No.  2  Viigfaiia  grade  peanuts  except 
for  tolerances  for:  Damage  or  unsheDed 
peaimts  and  minor  defects;  and  sound 
peanuts  and  partions  of  peanuts  which 
pass  throng^  dm  prescribed  screen.  Such 
tolerances  riiall  be  die  same  as  those 
listed  heretofore  in  dds  paragrai^ 
Runners,  ^Mnith.  or  Virginia  Svith 
splits"  means  dieOed  peannts  which  do 
not  contain  mere  nian  15  percent  splits; 
for  Spanish  1 2.00  percent  whole  kensls 
which  wffl  pass  diron^  >%4  X  %  indi 
slot  screen;  for  Rumors,  3410  percent 
whde  kernels  which  wOl  pass  through 
^%4  X  %  inch  slot  screen;  and  for 
Virgimas,  3il0  percent  whole  kernels 
which  will  pass  dnoogh  *%4  x  1  inch 
slot  saoen.  and  oAecwise  aieet 
spedficatioo  of  U.8.  Na  1  ^ade). 
(b)  Cleaned  ioBbtiJ  peonutB,  No 
.  hndler  shall  ship  or  otherwise  dispose 
of  cleaned  insheH  peanuts  for  human 
consumption:  (1)  ¥Vith  more  than  14)0 
perceirt  kernels  with  mold  present 


unless  a  sample  of  such  peanuts,  drawn 
by  aa  nispedor  <rf  dw  Federal  or 
FederaKS^ats  fanpection  Service,  was 
analyzed  diendcaUy  by  laboratories 
approved  by  the  Coanaittee  or  by  a  U.S. 
Department  of  Apiculture  laboratory 
(hereinafter  idarrsd  to  as  "USDA 
laboratory")  and  found  to  be  wholesome 
relative  to  aRatoxfai;  (2)  with  more  Uian 
2.00  percent  peanuts  with  damaged 
ketnels;  (3)  with  more  Aan  IOlOO  percent 
Boistura;  or  H)  wMi  ■>«•  *lu>n  aso 
percent  foreign  matariaL  The  lot  size  of 
such  peaoBte  in  ba^  or  bulk  shall  not 
exceed  200jGao  poinds. 

(c)  Pretesting  aMM  peanuts.  Each 
handler  shaB  cause  appropriate  samples 
of  eadi  lot  of  e<8ble  quality  rirelled 
peanuts  to  be  drawn  by  an  inspector  of 
die  Federd  or  Federal-State  Inspection 
Service.  The  grosa  amount  of  peanuts 
drawn  siiall  bis  large  enough  to  provide 
for  a  grade  analyste,  for  a  grading  diedc- 
sample,  and  for  three  48-ponBd  samples 
for  (^atoxin  assay.  The  three  48-pound 
samples  shall  be  designated  by  the 
Federal  or  Federal-State  Inspection 
Service  as  "Sample  #1,"  "Sample  #2." 
and  "Sample  #3"  and  each  sample  shall 
be  placed  in  a  suiteble  container  and 
"posttive  lot  hiandfied"  by  means 
aooeptriife  to  the  faiqwction  Service  and 
die  ConuBittee.  Sampio  #1  ssay  be 
prepared  for  Immediate  testing  or 
Sample  #1.  Sample  #2,  and  Sample  #3 
may  be  retumad  to  the  handler  for 
testh^  at  a  later  date.  However,  before 
shipment  of  die  lot  to  the  buyer 
(receiver),  die  handler  abdl  cause 
Saaqile  #1  to  bo  ground  by  the  Federal 
or  Flsdetal-State  Inspodion  Service  or  a 
USDA  or  desiviated  laboratory  in  a 
"wibaanylipg  adll"  approved  by  the 
riiisiniHiia  Ite  wsuhant  pound 
iiibtamplt  from  Saaqile  #1  ahall  be  of  a 
size  spedflod  by  dw  Commlttoe  and  be 
dosipiated  aa  "Si^sanqile  1-^AB"  and  at 
die  handlor'sorbnyar's  opttoo,  a  second 
subsaoiple  awy  also  bo  extracted  from 
Sample  #L  It  ahal  bo  designated  as 
"S«diaaaipla  l-CDi"  Sobaample  1-CD 
may  be  sant  as  raqoestod  by  die  handler 
or  buyer,  for  aflatoxfai  aasay.  to  a 
laboratory  nated  on  tiM  most  recent 
Otimmittee  list  of  appiuued  laboratories 
that  can  provide  an^ysaa  resulte  on 
such  samples  in  96  hcnus.  Subsample  1- 
AB  shall  be  analysed  only  in  USOA  or 
deaipiatad  laboiatoites.  Both 
Subsamples  1-AB  and  1-CD  shall  be 
accompanied  by  a  notice  of  sampling 
signed  by  the  inspector  containing,  at 
least,  identi^fing  infamatlon  as  to  the 
handler  (shinier),  the  buyer  (receiver),  if 
known,  and  ^  positive  lot 
idcantification  of  the  shelled  peanuts.  A 
copy  of  such  notice  covering  each  lot 
shall  be  sent  to  the  Committee  office. 
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(Q  The  samples  designated  as  Sample 
#2  and  Sample  #3  shaU  be  hdd  as 
aflatoxin  check-samples  by  the 
Inspection  Service  or  the  handler  and 
shall  not  be  included  in  the  shipment  to 
the  buyer  until  the  analyses  results  from 
Sample  #1  are  known.  Upon  call  from 
the  USOA  or  designated  laboratory  or 
the  CbBiaiiltee.  the  handler  shsU  cause 
Sample  #2  to  be  ground  by  the 
Inspection  Service  in  a  '*sui>8ampling 
mill."  The  resultant  groumfSubsamj^e 
from  Sample  #2  shall  be  of  die  siae 
specified  by  the  Committee  and  it  shaO 
be  designated  as  "Subsan^  Z-AE." 
Upon  can  from  the  USDA  or  rf»«tgn«tprf 
laboratory  or  the  Committee,  the 
handler  shall  cause  Sample  #3  to  be 
ground  by  the  Inspection  Swice  in  a 
"subsampling  mUL"  The  resuHsoat 
ground  subsample  from  Sample  #3  shall 
be  of  the  size  specified  by  the  - 
Committee  and  it  sh^  be  't«»«<gw**«wt  as 
"Subsample  3-AE."  Sobsan^iles  3-AB 
and  3-AB  shall  be  analyzed  only  in 
USDA  or  designated  laboratories  and 
each  shall  be  accompanied  by  a  notice 
of  samfriing.  A  copy  (A  each  such  notice 
shall  be  sent  to  the  Committee  office 
and  the  cost  of  delivery  of  Sdmuni^es 
Z-AB  and  3-AB  to  die  laboratory  wad 
the  cost  of  assay  on  them  shall  be  at  the 
Committee's  expense. 

(3)  All  costs  invdved  tn  SMBpiii^  and 
testhig  Subsaa^  1-GD  shall  be  for  die 
account  of  the  buyer  of  dw  lot  and  at  bis 
expense.  The  cost  of  assay  on 
Subsample  1-AB  and  a  portion  of  the 
cost  (specified  by  the  Conunittee)  of 
drawing  the  three  48-pound  samples, 
grinding  of  Sample  #1  and  preparation 
and  delivery  of  Subsample  1-AB  to  the 
laboratory  shall  be  for  the  acceuni  of 
the  buyer.  However,  if  the  handler  elects 
to  pay  for  diese  costs,  the  header  shall 
charge  the  biqrer  the  amoimt  specified 
by  the  Committee  when  the  hamUer 
invoices  the  peanuts  and.  if  more  than 
one  buyer,  on  a  pro  rata  basis.  Any 
remaining  costs  of  drawing  the  three  48- 
pound  samples,  grinding  of  Sample  #1 
and  preparation  and  delivery  of 
Subsample  1-AB  shall  be  for  the 
account  of  the  handler  and  shall  be 
shown  on  the  grade  analysis  certificate 
covering  the  lot  Whea  any  of  the 
samples  or  subsamples  have  been  lost, 
misplaced,  or  spoiled  and  replacement 
samples  are  needed,  die  entire  cost  of 
drawing  the  replacement  samples  shall 
be  for  £e  account  of  the  handler.  The 
results  of  each  assay  shaU  be  reported 
to  the  buj^r  listed  on  the  notice  of 
sampling  and.  if  the  handler  desires,  to 
the  handler.  If  a  buyer  is  not  listed  on 
the  notice  of  sampling,  the  results  of  the 
assay  shaD  be  reported  to  the  handler 
who  shall  pronqitly  cause  notice  to  be 


given  to  dw  buyer,  of  the  contente 
thereot  and  such  handler  dratt  net  be 
required  to  furnish  additional  saoples 
for  assay. 

(d)  Idintificatiea,  Each  bt  of  shelled 
or  cleaned  inshell  peonute  shipped  or 
odKTwise  disposed  of  for  boiMn 
consumption  sti^  be  identified  by 
positive  lot  identificatien  procedures. 
For  die  purpose  of  Aia  regulation, 
"positive  lot  idoitificatioB"  of  a  lot  of 
shelled  or  inabell  peanuts  iea  means  of 
relating  the  in^MctiaB  oertifioata  te  the 
lot  covered  so  that  tfasra  can  be  no 
doubt  that  the  peanute  ddiverMl  are  the 
same  mte*  described  on  the  inspection 
certificate.  The  crop  year  that  is  shown 
on  the  positive  lot  identification  tags^  or 
other  means  of  positive  lot  identifioition 
shall  accurately  describe  dM  aop  year 
in  which  the  peanute  in  the  lot  were 
produced.  Such  procedure  on  baaed 
peanuts  shall  consist  a£  attachiog  a  lot 
numbered  tag  beariag  the  official  standi 
of  die  Federal  or  Fsdetal^tate 
Inspection  Service  to  each  filled  bag  in 
the  lot  The  tag  shall  be  sewed  (machine 
sewed  if  shelled  peanuts)  into  the 
closure  of  the  bag  exc^  that  in  plastic 
bags  the  tag  shall  be  inserted  priv  to 
sealing  so  ^1  the  offieial  stamp  is 
visible.  Any  peanuts  moved  in  bulk  or 
bulk  bins  shall  have  their  lot  identity 
maintained  by  sealing  the  conveyance 
and  if  in  other  containera  by  other 
means  acceptable  to  die  Federal  or 
Federal-State  Inspection  Service  and  to 
the  Committee.  All  bte  of  ^ell^  or 
cleaned  inshell  p^ffvtt  shaU  be 
handled,  stored,  and  shii^ped  under 
positive  lot  identificatiott  procedures. 

(e)  Reinspection.  Whenever  the 
Committee  has  season  to  believe  that 
peanuts  may  have  been  damaged  or 
deteriorated  while  in  storage,  the 
Committee  may  n)ect  &e  then  effective 
inflection  certificate  and  may  require 
the  owner  of  the  peenute  to  have  a 
reinspection  to  estaUiah  whether  or  not 
such  peanuU  may  be  disposed  of  for 
human  consumption. 

(f)  Inter-plant  traaefer.  Any  handler 
may  transfer  peanute  from  one  plant 
owned  by  him  to  anodier  of  Ua  plants  or 
to  commercial  storage,  without  having 
such  peanute  positive  lot  identified  and 
certified  as  meeting  quality 
requiremoits,  but  such  transfer  shall  be 
only  to  points  within  the  same 
production  area  and  ownersh^  shall 
have  been  retained  by  the  handler. 
Upon  any  traas£stred  peanute  being 
disposed  of  for  luunan  consumption, 
they  shall  meet  all  the  requiremente 
applicable  to  such  peanuts. 

(g)  Loose  shelled  kernels,  fall  through 
and  pickouts.  (1)  Loose  sh^fed  kernels 
which  do  not  ride  screens  with  the 


following  slot  openhigK  Runner— *%♦  x 
^4  inch;  Spanish  and  Vslinria    '%«x 
V4  inch;  Vir^»-^%«  X 1  inch;  and  fott 
through  and  pickente  sfasfl  be  disposed 
of  only  by  sale  aa  domestic  oil  stock,  by 
crushki^  or  as  spedfiad  in  paragra^ . 
(g)(3}  or  paragraph  (m)  of  this  section, 
hoeiaafler.  For  dw  purpose  of  this 
regulation:  The  tens  "non-edttile  quahty 
peanute"  descrttied  in  this  panpapfa 
means  loose  shelled  kcmets.  Cstt 
throng  and  pickouts;  the  torn  "loose 
shelled  kernels'*  meane  peanut  kernds 
nr  pnrtinns  nf  ksninis  leaspistiily  fiun  iif 
didr  hulls,  either  aa  found  in  ddiveriea 
of  farmers'  stock  pcenote  or  ttese  whidi 
fail  to  ride  die  aaasne  pMSCribed  in 
parapaiA  (dXl)  of  the  bconitag  Quahty 
Regttlatian  (1 996.19(4;  dte  tenn  "foU 
through"  has  the  seme  mrnninc  es  in 
paragraph  (a)  of  this  section;  and  die 
term  "pickoute"  msbbs  dMoe  peanute 
removed  during  tin  final  ssiUing  process 
at  the  picking  table,  by  dectrontc 
equit»aent  or  otherwise  during  the 
milling  process. 

(2)  AU  loose  shelled  kernels,  fall 
throu^  and  pickoute  shall  be  kept 
separate  and  afiert  from  other  milled 
peanute  that  are  to  be  dipped  into 
edible  diannels.  Soch  catcgoriea  may  be 
kept  separate  or  be  canaaiteglsd  in  the 
same  tot  and  shall  be  begged  in  suitable 
new  bags  or  demi  used  bags  or  placed 
in  bulk  containets  aoceptdde  to  the 
Committee.  Soch  poenato  AsS  be 
identified  by  positive  lot  identificatioD 
procedures  set  forth  in  paragraph  (d)  but 
using  a  red  tag.  and  sock  peanute  shall 
be  inspected  by  the  Federal  or  Federal- 
State  Inspection  Service  end  a 
certification  made  on  eoch  let  es  to 
moistiffe  and  foreign  material  content. 
Such  lot  size,  whedwr  in  bags  or  bulk, 
shall  not  exceed  2004)00  pounds. 

(3)(i)  In  addition  to  disposition  ootlcto 
specified  in  paragraph  (|j(l)  of  this 
section,  such  peanute  (ioose  shelled 
kernels,  fall  through,  and  pickoute)  may 
be  di^iosed  of,  with  prior  approval  by 
the  Committee  for  each  sodi  disposition, 
for  use  in  research  prajecte  performed 
by  institations  which  ere  suppuited  or 
sponsored  with  Stste  or  Fednal  funds. 
Fall  through  that  has  bem  seaqiled  and 
determined  negative  as  to  afiatoxin 
content  may  be  dispoeed  of  fw  use  as 
wild-life  feed  or  beit  for  rodento  in 
labeled  containers  spproved  by  the 
Committee.  Each  cat^ny  of  non^dible 
quahty  peanute  described  in  paragraph 
(g)(1)  of  thte  section  and  identified  as 
prescribed  in  paragraph  (g)(2)  of  this 
section  may  be  exported  in  bdk  or  bags 
to  countries  other  than  Mexico  or 
Canada  pursuant  to  the  provisioos 
prescribed  for  such  dispodtion  in 
paragraph  (1)(1)  or  (1)(2)  of  tl^  section  or 
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they  may  be  moved  to  another  handler 
for  such  disposition.  Sales  or  transfer  of 
such  peanuts,  to  exporters  who  are  not 
handlers  under  the  marketing 
agreement,  shall  be  made  only  to 
exporters  who  agree  to  procedures 
acceptable  to  the  Committee  and  are 
approved  by  the  Committee  to  do  such 
exporting.  Such  peanuts  may  be 
disposed  of  to  domestic  crushing  as 
"iinrestricted"  if  they  are  certified 
negative  as  to  aflatoxin  content  and 
may  be  commingled  at  the  crusher  with 
any  other  category  of  peanuts 
determined  by  paragraph  (1)(1)  of  this 
section  to  be  eligible  for  such 
"unrestricted"  crushing.  Non-edible 
quality  peanuts  described  in  paragraph 
(g)(1)  of  this  section  which  have  not 
been  certified  negative  as  to  aflatoxin 
are  not  eligible  for  "unrestricted" 
crushing  but  may  be  disposed  of  to 
domestic  crushing  as  "restricted"  and 
may  be  commingled  at  the  crusher  with 
any  other  category  of  peanuts  described 
in  parag^ph  (1)(2)  of  this  section.  Such 
non-edible  quality  peanuts  may  be 
disposed  of  to  domestic  crushing  or 
export  without  supervision  by  the  Area 
Association  if  they  are  held  separate 
and  apah  from  peanuts  on  which 
supervision  is  required.  However,  if  non- 
edible  quality  peanuts  described  in 
paragraph  (g)(1)  of  this  section  are 
exported  or  crushed  in  commingle  with 
peanuts  on  which  supervision  is 
required,  the  handler  shall  cause  the 
Area  Association  to  supervise  the 
commingling  and  fragmenting  for 
disposition  to  export  and  the 
commingling  and  domestic  crushing  on 
aU  categories  of  peanuts  included'in 
such  commingling.  All  inovement  and 
disposition  of  such  inedible  quality 
peanuts  shall  be  reported  by  the  handler 
as  prescribed  by  the  Committee. 

(ii)  Meal  produced  from  peanutsi '  - 
which  are  disposed  of  to  crushing  as 
"restricted"  shall  be  used  or  disposed  of 
as  fertilizer  or  other  non-feed  use.  To 
prevent  use  of  restricted  meal  for  feed, 
handlers  shaU  either  denature  it  or 
restrict  its  sale  to  Ucensed  or  registered 
U.S.  fertilizer  manufacturers  or  firms 
engaged  in  exporting  who  will  export 
such  mefd  for  non-feed  use  or  sell  it  to 
the  aforesaid  fertilizer  manufacturers. 
Handlers  or  crushers  may  detoxify 
positive  tested  meal,  have  it  retested, 
and  if  such  meal  is  found  negative  as  to 
aflatoxin  content  it  may  be  disposed  of 
for  feed  use.  Handlers  may  also  move 
"restricted"  meal  to  a  Ucensed  operator, 
approved  by  USDA,  FDA,  or  other 
government  agencies,  for  detoxification. 
Such  meal  may  also  be  used  for 
research  purposes,  subject  to  the  ; 
approval  of  the  Executive 


Subcommittee.  However,  loose  shelled 
kernels,  fall  through,  and  pickouts  and 
meal  from  such  peanuts,  in  specifically 
identified  lots  not  exceeding  200.000 
pounds  may  be  sampled  by  the  Federal 
or  Fedwal-State  Inspection  Service  or 
by  the  Area  Association  if  authorized  by 
the  Committee,  and  tested  for  aflatoxin 
in  laboratories  approved  by  the 
Committee  or  by  a  USDA  laboratory,  at 
handler's  or  crusher's  expense,  and  if 
such  meet  Committee  standards,  the 
meal  may  be  disposed  of  for  feed  use. 

(4)  Notwithstanding  any  other 
provisions  of  this  regulation  or  of  the 
Incombig  Quality  Regulation  (S  996.100), 
a  handler  may  transfer  non-edible 
quality  peanuts  described  in  paragraph 
(g)(1)  of  this  section  to  another  plant 
within  his  own  organization  or  transfer 
or  sell  such  peanuts  to  a  crusher  for 
crushing.  Sales  or  transfer  of  restricted 
peanuts  to  domestic  crushers  who  are 
not  handlers  under  the  agreement  shall 
be  made  only  on  the  condition  that  they 
agree  to  comply  with  t^ie  terms  of  this 
paragraph  (g)  and  all  other  applicable 
requirements  of  this  regulation, 
including  the  reporting  requirements. 

(h)  Peanuts  failing  quality 
requirements.  (1)  Handlers  may  seU  to 
or  contract  with  other  handlers,' for 
further  handling,  shelled  peanuts  (which 
originated  from  Segregation  1  peanuts) 
that  fail  to  meet  the  requirements  for 
disposition  to  human  consumption 
outlets  heretofore  specified  in  paragraph 
(a)  of  this  section.  Lots  of  ]}eanuts 
disposed  of  in  this  manner  must  be 
accompanied  by  a  valid  grade 
inspection  certificate,  an  aflatoxin  assay 
certificate  and  must  be  positive  lot 
identified.  Transactions  made  in  this 
manner  shall  be  reported  to  the 
Committee  by  both  the  seller  and  buyer 
on  a  form  provided  by  the  Committee. 
Any  such  peanuts  acquired  by  handlers 
pursuant  to  paragraph  (i)  of  the 
Incoming  Quality  Regulation  (9  998.100) 
shall  be  held  and  milled  separate  and 
apart  from  other  receipts  or  acquisitions 
of  the  receiving  handler  and  further 
disposition  shall  be  regulated  by  the 
requirements  specified  heretofore  or 
pursuant  to  paragraph  (h)(3)  hereinafter. 

(2)  Handlers  may  blanch  or  cause  to 
have  blanched  positive  identified 
shelled  peanuts  (w^ch  originated  from 
Segregation  1  peanuts)  that  fail  to  meet 
the  requirements  of  paragraph  (a)  of  this 
section  because  of  excessive  damage, 
minor  defects,  moisture,  or  foreign 
material  or  are  positive  as  to  aflatoxin: 
Provided,  That  such  lots  of  peanuts 
contain  not  m  excess  of  8  percent 
damage  and  minor  defects  combined  or 
2  percent  foreign  material.  Handlers 
who  move  such  peanuts  to  a  blancher. 


shall  report  to  the  Committee,  on  a  form 
furnished  by  the  Committee,  movement 
of  each  such  lot  and  the  title  shall  be    ^ 
retained  by  the  handler  until  the  peanuts 
are  blanched  and  certified  by  an 
inspector  of  the  Federal  or  Federal-State 
Inspection  Service  as  meeting  the 
requirements  for  disposal  into  human 
consumption  outlets.  To  be  eligible  for 
disposal  into  human  consumption 
outlets,  such  peanuts  after,  blanching, 
must  meet  specifications  for  unshelled 
peanuts,  damaged  kernels,  minor 
defects,  moisture,  and  foreign  material 
as  listed  in  paragraph  (a)  of  this  section 
and  be  accompanied  by  an  aflatoxin 
certification  determined  to  be  negative 
by  the  Committee.  The  residual  peanuts, 
excluding  skins  and  hearts,  resulting 
from  blanching  under  these  provisions, 
shall  be  bagged  and  red  tagged  and 
disposition  shall  be  that  such  peanuts 
are  returned  to  the  handler  for  furtiier 
disposition  under  the  provisions  of 
paragraph  (g](3]  of  the  Outgoing  Quality 
Regulation  (S  998.200);  or  in  the 
alternative,  if  such  residuals  are  positive 
lot  identified  by  a  Federal  or  Federal- 
State  Inspection  Service,  they  may  be 
disposed  of  by  the  blancher  to  domestic 
crushing  or  a  Committee  approved 
exporter.  Blanching  under  the  provisions 
of  this  paragraph  shall  be  performed 
'  only  by  those  firms  who  agree  to 
procedures  acceptable  to  the  Committee 
and  who  are  approved  by  the 
Committee  to  do  such  blanching. 

(3)  Handlers  may  dispose  of  positive 
identified  shelled  peanuts  (which 
originated  from  "Segregation  1 
peanuts")  which  fail  to  meet  the 
requirements  of  paragraph  (a)  of  the 
Outgoing  Quahty  Regulation  (§  998.200): 
To  domestic  crushing,  to  export  to 
countries  other  than  Canada  and 
Mexico,  provided  they  meet  fragmented 
requirements,  to  crushers  who  are  not 
handlers  but  are  approved  by  the 
Committee,  to  other  handlers  for 
crushing  or  fragmenting  and  exportation, 
or  to  domestic  animal  feed  use  or  to 
other  handlers  for  such  disposition, 
pursuant  to  paragraph  (m)  of  the 
Outgoing  Quality  Regulation  (§  998.200). 
Sales  or  fransfer  of  such  peanuts  to 
exporters  who  are  handlers  imder  the 
marketing  agreement  shall  be  made  only 
to  exporters  who  agree  to  procedures 
acceptable  to  the  Committee  and  are 
approved  by  the  Committee  to  do  such 
exporting.  Each  lot  of  such  peanuts  shall 
have  been  positive  lot  identified  as 
prescribed  in  paragraph  (d)  of  this 
section.  Handlers  may  dispose  of  such 
peanuts  as  "unrestricted":  Provided, 
That  each  lot  has  been  sampled  and 
assayed  for  aflatoxin  as  specified  in 
paragraph  (c)  of  this  section  and 


determined  to  be  negative  as  to 
aflatoxin  by  die  Committe&  Handlers 
who  have  acquired  any  such 
unrestricted  peanuts  from  another 
handler  or  from  their  own  operations 
may  commingle  such  peanuts  with  those 
from  dieir  own  operations  at  the 
crusher,  or  during  the  fragmenting 
operation  or  after  fragmenting  for 
further  disposition  as  "untestricted" 
pursuant  to  the  provisions  of  paragraph 
(l)(l)  of  this  section.  Lots  of  peanuts 
covered  by  the  provisions  of  this 
paragraph  (hK3).  wMch  have  not  been 
assayed  for  aflatoxin  content  or  which 
have  been  assayed  and  determined  to 
be  unwholesome  as  to  aflatoxin  by  die 
Committee,  are  not  eligible  for 
disposition  as  "unrestricted."  Therefore, 
the  disposition  of  such  peanuts  to  export 
or  domestic  crushing  shall  be  as 
"restricted."  However,  handlers  who 
have  acquired  such  restricted  peanuts 
from  another  handler  may  commingle 
such  peanuts  with  those  from  his  own 
operations  at  die  crusher,  or  during  the 
fragmenting  operation,  or  after 
fragmenting  for  further  (fisposition  as 
restricted  pursuant  to  the  provisions  of 
para^ph  (1)(2)  of  this  section.  Peanuts 
regulated  by  this  paragraph  (h)(31  may 
be  disposed  of  to  domestic  crushiog  or 
export  without  supervision  by  the  Area 
Association  if  they  are  held  separate 
and  apart  from  peanuts  on  which 
supervision  is  required.  However,  if  any 
such  peanuts  are  commingled  with 
peanuts  on  which  supervision  is 
required,  the  handler  shall  cause  the 
Area  Association  to  supervim  the 
commin^lng  and  fragmenting  for 
disposition  to  export  and  the 
commingling  and  domestic  crushing  on 
all  categories  of  peanuts  included  in 
such  commingling.  All  movement  and 
disposition  of  peanuts  covered  by  the 
provisions  of  this  paragraph  shaU  be 
reported  by  the  handler  as  prescribed  by 
the  Committee. 

(4)  Handlers  may  contract  with 
Committee  approved  remiOert  for 
remillinig  shelled  peanuts  (which 
originated  from  Segregation  1  peanuts) 
that  faO  to  meet  the  requirement*  for 
disposition  to  human  consumptioD 
outlets  heretofore  specified  in  paragraph 
(a)  of  the  Outgoing  Quality  Re^tlation 
(S  998.200):  Provided,  That  such  loU  of 
peanuts  contain  not  in  excess  of  8^ 
percent  damage  and  minor  defiecta 
combined  or  10  percent  fall  through  or  2 
percent  foreign  material  Lots  of  peanuts 
moved  under  these  provisions  must  be 
accompairied  by  a  valid  grade 
inspection  certificate  and  an  aflatoxin 
assay  certificate  and  must  be  positive 
lot  identified.  Handlers  who  move  such 
peanuts  to  an  approved  remitler  shaQ 


report  to  the  Committee,  on  a  fona 
furnished  by  the  Conunittee.  the 
movement  of  ^uji  such  loL  The  title  of 
such  peanuts  shall  be  retained  by  the 
handler  until  the  peanuts  have  been 
remilled  and  cert^d  by  the  Federal  or 
Federal-State  Inspection  Service  as 
meeting  the  requirements  for  disposition 
to  human  conHunytion  outlets  qtec^ed 
in  paragraph  (a)  of  thisaection.  and  be 
accompanied  by  an  aflatoxin  certificate 
determined  to  be  negative  by  the 
Committee.  Remilling  under  these 
provisions  may  include  con^Ktsite 
remilling  of  more  than  one  such  lot  of 
peanuts  o%vned  by  the  same  handler. 
However,  &uch  peanuts  owned  by  one 
handler  shall  be  held  and  remilled 
separate  and  apart  from  all  other 
peanuts.  The  residual  peanuts  resulting 
from  remilling  under  these  provisicMis 
shall  be  bagged  and  red-tagged  and 
disposed  of  to  domestic  crushing  by  the 
approved  remiller  or  they  may  be 
returned  to  the  handler  for  di^ositicio 
under  the  provisions  of  paragraph  (gX3) 
of  the  Outgoing  Quality  Regulation 
(S  988.2001.  Remilling  under  the 
provisions  of  this  paragraph  shall  be 
performed  only  by  those  firms  who 
agree  to  procedures  acceptable  to  the 
Committee  and  who  are  approved  by 
the  Committee  to  do  such  remilling. 

(i)  Residuals  from  seed  pediwts. 
Handlers  who  receive  and  custom  shell 
for  seed  purposes  farmers'  stock  peanuts 
(which  have  not  been  inspected  and 
certified  as  meeting  the  Incoming 
Quality  Regulation  9998.100)  shall  b<^ 
and  mill  peanuts  acquired  as  residuals 
from  such  operations  separate  and  apart 
from  peanuts  acquired  as  Segregation  1 
farmers'  stocL  likewise,  any  sadi 
residuals  received  or  acquired  ftcm  a 
handler  of  non-handler.  ahaJl  be  held 
and  milled  separate  and  apart  in  the 
same  manner.  Residuals  that  meet 
requirements  of  the  Outgoing  Quality 
Regulation  may  be  disposed  of  by  sale 
to  human  consumption  outlets  or  to 
another  handler  and  any  portion  in 
positive  identified  lots  not  meeting  such 
requirements:  (a)  May  be  handled  and 
disposed  of  pursuant  to  the  provisions  of 
paragraph  (h)  of  this  section;  or  (2)  shall 
be  disposed  of  to  domestic  crushing  or 
export  pursuant  to  the  provisions  of 
paragraph  (g)  of  this  section. 

(j)  Segregation  2  and  3  farmers '  stock 
disposition.  (1)  Handlers  who  have 
acquired  Segregation  2  and  3  farmers' 
stock  peanuts  pursuant  to  paragraph  (f) 
of  the  Incoming  Quality  RegulatioD 
(9  998.100)  may  conunkigle  such  peanuts 
or  ke^  thiem  sqwcato  and  apart  The 
Segregation  3  farmers'  stock  peaaats  or 
commingled  Segregation  2  and  farmers' 
stock  peanuts  maybe  moved  or 


disposed  of  in  bags  or  bulk:  To  other 
handlers  for  shd&ig.  fragmenting,  or 
crushing,  or  to  crushers  who  are  not 
handlers  but  are  approved  by  ^ 
Ccnnmittee.  Handlers  may  shell  such 
peanuts  and  move  or  dispose  of  the 
.shelled  peanuts  in  bidk  or  bags:  To  other 
handlers  for  fragmenting  or  crushing,  or 
to  crushers  who  are  not  handlers  but  are 
ai^roved  by  the  Committee  and  further 
dispoeitioa  shall  be  as  provided 
hereinafter  the  paragraph  (1)(2)  of  this 
section  for  "restricted"  export  to 
countries  other  than  rj»Twt^t  and 
Mexico,  or  for  "restricted"  domestic 
crushing.  Prior  to  exportation,  die 
shelled  peanuts  diall  be  certified  by  the ' 
Federal  or  Federal-State  Inspection 
Service  as  meeting  the  requiresients 
specified  for  "fra^nented"  peanuts  in 
paragraph  (1)(1)  c^  this  section  and  ^all 
be  assayed  for  aflatoxin  by  a  USDA 
laboratory  or  a  laboratory  approved  by 
the  Committee.  Shelling,  fragmenting, 
and  crushing  of  Segregation  3  peanuts  or 
commingled  Segregation  2  and  3  peanuts 
shall  be  done  only  under  the  supervision 
of  the  Area  Association  and  any  such 
peanuts  may  be  cofluningled  with  other 
categories  of  shelled  peanuts  for 
disposition  to  export  or  domestic 
crushing.  However,  if  such  further 
commii^ling  occurs,  the  handler  shall 
cause  the  Area  Association  to  supervise 
the  further  commingling  and  fragmenting 
for  dispositioo  to  export  or  the  further 
commingling  and  domestic  crushing.  All 
movement  and  diq>osition  of 
Segregation  3  peanuts  or  commingled 
Segr^ation  2  and  3  peanuts  and  ^lelled 
or  fragmented  peanuts  originating 
therefrom  shall  be  reported  by  the 
handler  as  prescribed  by  the  Committee. 

(2)  Handlers  who  have  acquired 
Segregation  2  farmers'  stock  peanuts 
pursuant  to  paragrafA  (f)  of  the 
Incoming  Quality  Regulation  (9  998.100) 
and  held  them  aqwrate  and  apart  from 
Segregation  3  peanats  may  commingle 
the  Segregation  2  farmers'  stodc  with 
Segregation  1  farmers'  stock  for 
disposition  to  domestic  crushing  or 
export  as  inedibles.  The  Segregation  2 
farmers'  stock  peanats  or  commingled 
Segregatkm  1  aJod  2  fanners'  stock 
peanuts  may  be  moved  or  disposed  of  in 
bulk  or  begs:  To  other  handlers  for 
shelling,  fragmenting,  or  crushing,  or  to 
crushers  viho  are  not  handlers  Irat  are 
approved  by  the  Committee.  Handlers 
may  shell  the  Sep'egation  2  or 
commingled  Segregatton  1  and  2  peanuts 
and  Bsove  or  dispose  of  the  shelled 
peanuts:  To  another  handler  for 
fragmenting  or  crushing;  or  to  crushers 
who  are  not  handlers  but  are  approved 
by  the  Coinmittee  and  further 
disposition  shall  be  as  provided  in 
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paragraph  (1)(1)  of  this  section.  Prior  to 
exportation  the  shelled  peanuts  shall  be 
certified  by  the  Federal  or  Federal-State 
Inspection  Service  as  meeting  the 
requirements  specified  for  fragmented 
peanuts  also  in  paragraph  (1)(1)  of  this 
section.  If  the  shelled  peanuts  bom 
Segregation  2  peanuts  or  commingled 
Segregation  1  and  2  peanuts  are  held 
separate  and  apart  from  Segregation  3 
peanuts  and  any  restricted  categories  of 
shelled  peanuts,  no  aflatoxin  assay  shall 
be  required.  Shelling,  fragmenting,  and 
crushing  of  Segregation  2  peanuts  or 
commingled  Segregation  1  and  2  peanuts 
shall  be  done  only  under  the  supervision 
of  the  Area  Association.  Hie  shelled 
peanuts  fixim  Segregation  2  peanuts  or 
commingled  Segregation  1  and  2  peanuts 
may  be  further  commingled  with  other 
categories  of  shelled  peanuts  for 
disposition  to  export  or  domestic 
crushing.  However,  if  such  further 
commingling  occurs,  the  handler  shall 
cause  the  Area  Association  to  supervise 
the  further  commingling  and 
fragmenting.  All  movement  and  > 

disposition  of  Segregation  2  peanuts  or 
commingled  Segregation  1  and  2  peanuts 
and  shelled  or  fragmented  peanuts 
originating  therefrom  shall  be  reported 
by  the  handler  as  prescribed  by  the 
Committee. 

(k)  Segregation  1  farmers' stock 
disposition.  (1)  In  addition  to  milling 
(shelling,  cleaning,  etc.)  Segregation  1 
farmers'  stock  peanuts  lor  disposition  to 
human  consumption  or  seed  outlets, 
handlers  may  (hspose  of  Segregation  1 
farmers'  stodc  peanuts  to  export  or  to 
other  handlers  for  such  dispostion.  All 
such  dispositions  to  export  shall  be 
reported  by  the  handler  as  requested  by 
the  Committee. 

(2)  fai  addition  to  the  disposition 
outiets  specified  in  paragraph  (k)(l),  of 
this  section  handlers  may  dispose  of 
Segregation  1  fanners'  stock  peanuts  in 
bags  or  bulk  to  other  handlers  for 
shelling,  fragmenting  or  crushing.  Such 
peanuts  may  also  be  disposed  of  to 
crushers  who  are  not  handlers  but  are 
approved  by  the  Committee.  Handlers 
may  commingle  Segregation  1  farmers' 
stock  peanuts  with  Segregation  2 
farmers'  stock  peanuts  or  keep  them 
separate  and  apart  and  may  shell  such 
peanuts  and  move  or  dispose  of  the 
shelled  peanuts  in  bulk  or  bags  to  others 
handlers  for  fragmenting  or  crushing. 
Such  peanuts  may  also  be  disposed  of  to 
crushers  who  are  not  handlers  but  are 
approved  by  the  Committee.  However, 
the  shelling,  fragmenting,  and 
disposition  of  such  Segregation  1 
farmers'  stock  peanuts  shall  be  done 
only  under  the  supervision  of  the 
Committee  and  the  Area  Association 


and  all  peanuts  handled  under  the 
provisions  of  this  paragraph  (k)(2).  for 
disposition  to  export  or  domestic 
crushing  shall  be  milled  and  disposed  of 
pursuant  to  paragraph  (j](2]  of  this 
section  in  lieu  of  the  provisions 
specified  in  paragraphs  (a),  (b),  (c),  (d), 
(g).  (h).  and  (i)  of  this  section.  The 
movement  and  disposition  of  all  peanuts 
handled  under  the  provisions  of  this 
paragraph  (k)(2}.  shall  be  reported  by 
the  handler  as  prescribed  by  the 
Committee. 

(1)  Handling  commingling,  and 
disposition  of  shelled  peanuts  not 
meeting  quality  requirements  for  human 
consumption.  (1)  The  following 
categories  of  shelled  peanuts  may  be 
disposed  of  to  domestic  crushing  or  to 
export  as  "unrestricted". 

(i)  The  entire  mill  production  of 
shelled  peanuts  from  Segregation  1 
farmers'  stock  pursuant  to  paragraph 
(k](2)  of  this  section. 

(ii)  The  entire  mill  production  of 
shelled  peanuts  from  Segregation  2.  or 
commingled  Segregation  1  and  2 
farmers'  stocks  pursuant  to  paragraph 
U)(2)  of  this  section. 

(iii)  Positive  lot  identified  lots  of 
shelled  "peanuts  failing  quality 
requirements"  determined  negative  as  to 
aflatoxin  pursuant  to  paragraph  (h)(3)  of 
this  section. 

(iv)  Positive  lot  identified  lots  of  loose 
shelled  kernels,  fall  through,  or  pickouts 
determined  negative  as  to  aflatoxin 
pursuant  to  paragraphs  (g)(1).  (2).  and  (3) 
of  this  section. 

(v)  Positive  lot  identified  lots  of  loose 
shelled  kernels,  fall  through  and 
pickouts  conuningled  and  determined 
negative  as  to  aflatoxin  pursuant  to 
paragraphs  (g)(2),  and  (3)  of  this  section. 

(vi)  Positive  lot  identified  lots  of  seed 
peanut  residuals  determined  negative  as 
to  aflatoxin  pursuant  to  paragraph  (i)  of 
this  section. 

Handlers  who  acquire  from  other 
handlers  or  bom  dieir  own  operations 
any  of  the  categories  of  shelled  peanuts 
described  heretofore  in  this  paragraph 
may  commingle  such  peanuts  while 
fragmenting  diem  or  after  they  have 
been  fragmented:  With  any  other 
category  of  peanuts  described  in  this 
paragraph,  and  with  any  category  of 
"unrestricted"  shelled  peanuts  acquired 
from  CCC  and  determined  by  CCC  to  be 
eligible  for  such  commingling  for 
disposition  to  export  to  countries  other 
than  Canada  and  Mexico.  However, 
such  peanuts,  prior  to  exportation,  shall 
be  certified  as  meeting  fragmented 
requirements.  For  the  purpose  of  this 
regulation,  the  term  "fragmented"  means 
that  not  more  than  30  percent  of  the 
peanuts  shall  be  whole  kernels  that  ride 


the  foUovtnng  screens,  by  type:  Spanish 
>%4  X  %  inch  slot:  Runner  »%4  x  % 
inch  slot;  and  Vir^nia  *%4  x  1  inch  slot 
Sales  or  transfer  of  such  peanuts  to 
exporters  who  are  not  handlers  under 
the  marketing  agreement  shall  be  made 
only  to  exporters  who  agree  to 
procedures  acceptable  to  the  Committee 
and  are  approved  by  the  Committee  to 
do  such  exporting.  Handlers  who 
acquire  from  other  handlers  or  from 
their  own  operations  any  of  the 
categories  of  shelled  peanuts  described 
heretofore  in  this  paragraph  may 
commingle  such  peanuts  at  the  crusher 
With  any  other  category  of  peanuts 
described  in  this  paragraph,  and  with 
any  category  of  unrestricted  shelled 
peanuts  acquired  from  CCC  and 
determined  by  CCC  to  be  eligible  for 
such  commingling  and  the  resultant 
meal  may  be  disposed  of  without 
restriction.  To  be  eligible  for  such 
unrestricted  disposition  (crushing  or 
export),  such  peanuts,  before 
commingling  and  after  commingling 
shall  be  kept  separate  and  apart  from  all 
"restricted"  peanuts.  Shelling 
fragmenting,  and  crushing  of  Segregation 
2  peanuts  or  conuningled  Segregatioii  1 
and  2  peanuts  shaU  be  done  only  under 
the  supervtsion  of  the  Area  Association 
and  if  any  shelled  peanuts  originating 
therefrom  are  commingled  with  any  of 
the  other  categories  of  shelled  peanuts 
described  heretofore  in  this  paragraph, 
the  handler  shall  cause  the  Area 
Association  to  supervise  the 
commingling  and  frvigmenting  and  the 
commingling  and  cnishhig  on  all 
categories  of  peanuts  included  in  such 
commingling.  All  movement  and 
disposition  of  the  categories  of  peanuts 
described  heretofore  in  this  paragraph 
shall  be  reported  by  the  handler  as 
prescribed  by  the  Committee. 

(2)  The  following  categories  of  shelled 
peanuts  may  be  disposed  of  to  domestic 
crushing  or  to  export  as  "restricted:" 

(i)  The  entire  mill  production  of 
shelled  peanuts  from  Segregation  1 
farmers'  stock  pursuant  to  paragraph 
(k)(2)  of  the  Outgoing  Quality  Regulation 
(S  998.200), 

(ii)  The  entire  mill  production  of 
shelled  peanuts  frtim  Segregation  2  or 
commingled  Segregation  1  and  2 
farmers'  stock  pursuant  to  paragraph 
(j)(2)  of  this  section. 

(iii)  The  entire  mill  production  of 
shelled  peanuts  from  Segregation  3  or 
commln^ed  Segregation  2  and  3 
farmers'  stock  pursuant  to  paragraph 
(j)(l)  of  this  section. 

(iv)  Positive  lot  identified  lots,  of 
shelled  "peanuts  failing  quality 
requirements"  pursuant  to  paragraph 
(h)(3)  of  this  section. 


(v)  Positive  lot  identified  lots  of  loose 
shelled  kernels,  fall  through,  or  pickouts 
pursuant  to  paragraphs  (g)  (1),  (2),  and 
(3)  of  this  section. 

(vi)  Positive  lot  identified  lots  of  loose 
shelled  kernels,  fall  through  and 
pickouts  commingled  pursuant  to 
paragraphs  (g)  (2).  and  (3)  of  this 
section. 

(vii)  Positive  lot  identified  lots  of  seed 
peanut  residuals  pursuant  to  paragraph 
(1)  of  this  section. 
Handlers  who  acquire,  from  other 
handlers,  or  from  their  own  operations, 
any  of  the  categories  of  shelled  peanuts 
described  heretofore  in  this  paragraph 
(1)(2]  of  this  section  may  commingle  such 
peanuts  while  fragmenting  them  or  after 
they  have  been  fragmented  with  any 
other  category  of  peanuts  described  in 
this  paragraph  and  with  any  category  of 
shelled  peanuts  acquired  bom  CCC  and 
determined  by  CCC  to  be  eligible  for 
such  commingling  with  disposition  to 
export  to  countries  other  than  Canada 
and  Mexico  as  "restricted."  Prior  to  such 
exportation,  the  peanuts  shall  be 
certified  as  meeting  the  fragmented 
requirements  and  shall  be  assayed  for 
aflatoxin  by  a  USDA  laboratory  or  a 
laboratory  approved  by  the  Committee. 
The  handler's  "in-land"  bill  of  lading 
and  his  invoice  covering  the  shipment 
shall  include  the  following  statement: 
"The  peanuts  covered  by  this  bill  of 
lading  (or  invoice)  are  limited  to 
crushing  only  and  may  contain 
alfaxoin."  Sales  or  fransfer  of  such 
peanuts  to  exporters  who  are  not 
handlers  under  the  marketing  agreement 
shall  be  made  only  to  exporters  who 
agree  to  procedures  acceptable  to  the 
Committee  and  are  approved  by  the 
Committee  to  do  such  exporting. 
Handlers  who  acquire,  from  other 
handlers  or  from  their  own  operations, 
any  of  the  categories  of  shelled  peanuts 
described  heretofore  in  this  paragraph 
may  commingle  such  peanuts  at  the 
crusher  with  any  other  category  of 
peanuts  described  in  this  paragraph 
(1)(2)  of  this  section  and  with  any 
category  of  shelled  peanuts  acquired 
from  CCC  and  determined  by  CCC  to  be 
eligible  for  such  commingling  for 
"restricted"  domestic  crushing.  Meal 
produced  from  peanuts  disposed  of  to 
crushing  as  "restricted"  shall  be  used  or 
disposed  of  as  fertilizer  or  other  non- 
feed  use.  pursuant  to  the  provisions  of 
paragraph  (g)(3)  of  the  section.  Shelling, 
fragmenting,  and  crushing  of  Segregation 
2  peanuts.  Segregation  3  peanuts  and  the 
entire  mill  production  of  Segregation  1 
peanuts  handled  pursuant  to  paragraph 
(k)  of  this  section,  shall  be  done  only 
under  supervision  of  the  Area 
Association  and  if  any  of  such 


categories  of  peanuts  are  commingled 
with  any  of  the  other  categories  of 
shelled  peanuts  described  heretofore  in 
this  paragraph,  the  handler  shaU  cause 
the  Area  Association  to  supervise  the 
commingling  and  fragmenting  on  all 
categories  of  peanuts  included  in  such 
commingling.  All  movement  and 
disposition  of  the  categories  of  peanuts 
described  heretofore  in  this  paragraph 
shall  be  reported  by  the  handler  as 
prescribed  by  the  Committee. 

(m)  Disposition  of  shelled  peanuts  for 
use  as  domestic  animal  feeds.  (1) 
Handlers  may  sell  to  or  confract  with 
other  handlers,  for  further  milling  and/ 
or  processing  for  use  in  domestic  animal 
feed,  shelled  peanuts  which  fail  to  meet 
requirements  for  disposition'to  human 
consumption  outiets  heretofore  specified 
in  paragraph  (a)  of  the  Outgoing  Quality 
Regulation  (§  998.200).  Lots  of  peanuts 
disposed  of  in  this  manner  must  be 
positive  lot  identified  and  accompanied 
by  a  valid  grade  inspection  certificate. 
Transactions  made  in  this  manner  shall 
be  reported  to  the  Committee  by  both 
the  seller  and  the  buyer,  on  a  form 
provided  by  the  Committee.  Any  such 
peanuts  acquired  by  the  receiving 
handler  for  disposition  to  use  as 
domestic  animals  feed  shall,  be  held  and 
milled  separate  and  apart  bom  peanuts 
destined  to  human  consumption  outiets. 
and  further  disposition  shall  be 
regulated  as  provided  for  in  paragraph 
(m)(2)  of  this  section,  hereinafter. 

(2)  Handlers  may  dispose  of.  for  use 
as  domestic  animal  feeds,  shelled 
peanuts  which  fail  to  meet  requirements 
for  disposition  to  human  consumption 
outiets  heretofore  specified  in  paragraph 
(a)  of  the  Outgoing  Quality  Regulations 
(9  998.200):  Provided,  That  each  lot  of 
peanuts  so  disposed  of  is  treated  with  a 
coloring  or  dyeing  solution  approved 
and  prescribed  by  the  Committee; 
handled  and  shipped  under  positive  lot 
identification  procedures,  (except  for 
bulk  loads,  red  tags  shall  be  used  and 
marked.  "For  Animal  Feed-Not  for 
Human  Consumption");  assayed  for 
aflatoxin  and  covered  by  a  valid 
"negative"  aflatoxin  certificate;  and 
inspected  by  the  Federal  or  Federal- 
State  Inspection  Service  and  a 
certification  made  as  to  moisture, 
foreign  material  content,  and  that  a 
minimum  of  80  percent  of  the  peanuts 
must  show  evidence  of  the  dye  or 
coloring  agent,  which  is  the  Committee's 
requirement  specified  for  dyeing  or 
coloring.  Each  lot  of  inedible  quality 
peanuts  disposed  of  for  use  as  domestic 
animal  feed  shall  be  reported  to  the 
Committee  by  the  handler  as  prescribed 
by  the  Committee  on  a  form  provided  by 
the  Committee,  and  the  handler's  bill  of 


lading  and  this  invoice  covering  the 
shipment  of  each  such  lot  shall  include 
the  following  statement:  "The  peanuts 
covered  by  this  bill  of  lading  (or  invoice) 
are  for  animal  feed  only  and  are  not  to 
be  used  for  human  consumption." 

I9M.300    Tarms  and  conditions  of 
Indemnification— 1M7  crop  peanuts. 

(a)  For  the  purpose  of  paying 
indemnities  on  a  uniform  basis  pursuant 
to  S  998.36  of  the  peanut  marketing 
agreement  effective  )uly  12, 1965,  each 
handler  shall  prompUy  notify  or  arrange 
for  the  buyer  to  notify  the  Manager, 
Peanut  Administrative  Committee,  of 
any  lot  of  cleaned  inshell  or  shelled 
peanuts,  milled  to  the  outgoing  quality 
requirements  and  into  one  of  the 
categories  listed  in  the  final  paragraph 
of  these  terms  and  conditions,  on  which 
the  handler  has  withheld  shipment  or 
storage  or  the  buyer,  including  the  user 
division  of  a  handler,  has  withheld 
usage  due  to  a  finding  as  to  aflatoxin 
content  as  shown  by  the  results  of 
chemical  assay. 

(b)  If  the  chemical  assay  results  on 
samples  drawn  prior  to  shipment 
pursuant  to  paragraph  (c)  of  the 
Outgoing  Quality  Regulation  (S  998.200) 
are  so  high  in  aflatoxin  content  that  a  lot 
of  peanuts  should  be  handled  pursuant 
to  these  Terms  and  Conditions,  the 
handler  shall  certify  to  the  Committee 
within  ten  (10)  days  of  the  date  shown 
on  the  aflatoxin  c^Mificate  whether  the 
milling  of  the  peanuts  in  the  lot  was 
supervised  by  the  Area  Association  as 
"additional  peanuts."  For  the  purposes 
herein,  the  term  "additional  peanuts" 
means  any  peanuts  other  than  "quota 
peanuts"  which  are  milled  under  the 
supervision  of  the  Area  Association. 

(c)  To  be  eligible  for  indemnification, 
such  a  lot  of  peanuts  shall  have  been 
inspected  and  certified  as  meeting  the 
quality  requirements  of  the  agreement, 
shall  have  met  all  other  applicable 
regulations  issued  pursuant  thereto, 
including  the  pretesting  requirements  in 
paragraphs  (a)  and  (c)  of  the  Outgoing 
Quality  Regulation  (S  998.200)  and  the 
lot  identification  shall  have  been 
maintained.  If  the  Committee  concludes, 
based  on  assays  to  date  or  further 
assays,  that  the  lot  is  so  high  in 
aflatoxin  that  it  should  be  handled 
pursuant  to  these  Terms  and  Conditions, 
and  such  is  concurred  in  by  the 
Agricultural  Marketing  Service,  the  lot 
shall  be  accepted  for  indemnification.  If 
the  lot  is  covered  by  a  sales  contract, 
the  lot  may  be  rejected  to  the  handler. 

(d)  In  an  effort  to  make  such  eligible 
peanuts  suitable  for  human 
consumption,  and  to  minimize 
indemn^cation  costs,  the  Committee 
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and  the  A^cultural  Marketing  Service 
shall,  prior  to  disposition  for  crushing 
cause  all  suitable  lots  to  be  remilled  or 
custom  blanched  or  both.  "Custom 
blanching"  means  the  process  which 
involves  blanching  peanuts,  and  the 
subsequent  removal  of  damaged  peanuts 
for  the  purpose  of  elimQiating  aflatoxin 
from  the  lot.  The  process  may  be  appUed 
to  either  an  original  lot  or  the  new  lot 
which  results  from  remilling.  Custom 
blanching  shall  be  performed  only  by 
those  firms  determined  by  the 
Committee  to  have  the  capability  to 
remove  the  aflatoxin  and  who  agree  to 
such  terms,  conditions  and  rates  of 
payment  as  the  Conunittee  may  find  to 
be  acceptable. 

(e)  If  the  Committee  and  the 
Agricultural  Marketing  Service  conclude 
that  such  lot  is  not  suitable  for  remilling 
or  custom  blanching,  the  lot  shall  be 
declared  to  crushing  and  shall  be      i 
disposed  of  by  delivery  to  the  ' 
Conunittee  at  such  point  as  it  may 
designate.  The  indemnification  payment 
for  "quota  peanuts"  so  disposed  of  shall 
be  43  cents  per  pound,  or  the 
indemnification  value  of  the  lot  of 
peanuts  as  hereinafter  provided  for 
"quota  peanuts,"  less  five  cents  per 
pound,  whichever  is  lower.  The 
indemnification  payment  for  "additional 
peanuts"  so  disposed  of  shall  be  the 
indemnification  value  as  hereinafter 
provided  for  "additional  peanuts,"  less 
three  cents  per  pound.  Transportation 
expenses  (excluding  demurrage,  loading 
and  unloading  charges,  custom  fees, 
border  re-entry  fees,  etc)  from  the 
handler's  plant  or  storage  to  the  point 
within  the  Continental  United  States  or 
Canada  where  the  rejection  occurred 
and  bom  such  point  to  a  delivery  point 
specified  by  the  Committee  shall  be 
included  in  the  indemnification  payment 
if  the  lot  is  found  by  the  Committee  to 
be  unwholesome  as  to  aflatoxin  after 
such  lot  had  been  certified  negative  as 
to  aflatoxin  prior  to  being  shipped  or 
otherwise  disposed  of  for  human 
consumption  by  the  handler  pursuant  to 
requirements  of  the  Outgoing  Quality 
Regulation.  Payment  shall  be  made  to 
the  handler  as  soon  as  practicable  after 
delivery  of  the  peanuts  to  the 
Committee.  The  salvage  value  for 
peanuts  declared  for  crushing  shall  be 
paid  ta  and  retained  by,  the  Committee 
to  offset  indemnification  expenses. 

(f)  If  it  is  concfaided  that  the  lot  should 
be  remilled  or  custom  blanched, 
expenses  shall  be  paid  by  the 
Committee  on  those  lots  which,  on  the 
basis  of  the  inspection  occurring  prior  to 
shipment,  contained  not  more  than  1.00 
percent  damaged  kernels  other  than 
minor  defects.  Lots  with  damage  in 


excess  of  ISX)  percent  on  such 
inspection  shall  be  remilled  without 
reimbursement  fitnn  the  committee  for 
milling  or  freight,  but  otherwise  shall  be 
indenmifiable  the  same  as  lots  with  not 
more  than  IM  percent  damage. 

(g)  The  indemnification  value  of 
peanuts  delivered  to  the  Committee  for 
indemnification  shall  be  as  listed  in  the 
third  from  the  last  paragraph  of  these 
terms  and  conditions. 

(h)  The  indemnification  payment  on 
peanuts  declared  for  remilling,  and 
which  contain  not  more  than  1.00 
percent  damaged  kernels  other  than 
minor  defects,  shall  include  an 
allowance  for  remilling  of  two  and  one- 
half  cents  per  pound  on  the  original 
weight  The  indemnification  payment  on 
the  pounds  of  peanuts  removed  in  the 
process  and  not  cleared  for  human 
consumption  shall  be:  for  "quota 
peanuts,"  43  cents  per  pound,  or  the 
indemnification  value  as  hereinafter 
provided  for  "quota  peanuts," 
whichever  is  lower  and  for  "additional 
peanuts,"  the  indemnification  value  as 
hereinafter  provided  for  "additional 
peanuts."  Transportation  expenses 
(excluding  demurrage,  loading  and 
unloading  charges,  custom  fees,  border 
re-entry  fees,  etc.)  fiom  the  handler's 
plant  or  storage  to  the  point  within  the 
Continental  United  States  or  Canada 
where  the  rejection  occurred  and  from 
such  point  to  a  delivery  point  specified 
by  the  Committee  shall  be  included  in 
the  indemnification  payment  if  the  lot  is 
found  by  the  Committee  to  be 
unwholesome  as  to  aflatoxin  after  such 
lot  had  been  certified  negative  as  to 
aflatoxin  prior  to  being  shipped  or 
otherwise  disposed  of  for  htunan 
consumption  by  the  handler  pursuant  to 
requirements  of  the  Outgoing  Quality 
Regulation.  On  lots  on  which  the 
remilling  is  not  successful  in  making  the 
lot  wholesome  as  to  aflatoxin  and  such 
lots  of  peanuts  are  declared  for  custom 
blanching  after  remilling,  the 
indemnification  payment  shall  be  the 
blanching  cost  plus  the  transportation 
costs  irom  origin  (whether  handler  or 
buyer  premises]  to  point  of  blanching 
and  on  unsold  lots  from  point  of 
blanching  to  handler's  premises  and  43 
cents  per  pound  or  the  applicable 
indenmification  value,  whichever  is 
lower,  of  the  weight  of  reject  peanuts 
removed  from  the  lot  On  lots  which  are 
custom  blanched  without  remilling,  the 
indemnification  payment  shall  be 
determined  in  die  same  manner. 

(i)  Gaims  for  indemnification  on 
current  crop  year  peanuts  may  be  filed 
by  any  haadkr  sustaining  a  loss  as  a 
result  of  a  buyer  withholding  irom 
human  consumption  a  portion  or  all  the 


product  made  from  a  lot  of  peanuts 
which  has  been  determined  to  be 
unwholesome  due  to  aflatoxin.  The 
Committee  shall  pay,  to  the  extent  of  the 
raw  peanut  equivalent  valtie  of  the 
peanuts  used  in  the  product  so  withheld, 
such  claims  as  it  determines  to  be  valid. 

(j)  Payment  shall  be  made  to  the 
handler  claiming  indemnification  or 
receiving  the  rejected  lot  as  soon  as 
practicable  after  receipt  by  the 
Committee  of  such  evidence  of  remilling 
or  custom  blanching  and  clearance  of 
the  lot  for  human  ponsumption  as  the 
Committee  may  require  and  the  delivery 
of  the  peanuts  not  cleared  for  human 
consumption  to  the  delivery  point 
designated  by  the  Committee.  If  a 
suitable  reduction  in  the  aflatoxin 
content  is  not  achieved  on  any  lot  which 
is  remilled  or  custom  blanched,  or  both, 
the  Committee  shall  declare  the  entire 
lot  for  indemnification,  and  the 
indemnification  payment  rate  on  "quota 
peanuts"  shall  be  43  cents  per  pound,  or 
the  indemnification  value  as  hereinafter 
provided  for  "quota  peanuts."  less  five 
cents  per  pound,  whichever  is  lower, 
plus  other  applicable  costs  authorized 
heretofore,  and  the  indemnification 
payment  for  "additional  peanuts"  shall 
be  the  indemnificafion  value  for 
"additional  peanuts"  as  hereinafter 
provided  for  "additional  peanuts,"  less 
three  cents  per  pound,  plus  other 
applicable  costs  authorized  heretofore. 
However,  the  Committee  shall  refuse  to 
pay  indemnification  on  any  Iot(s]  where 
it  has  reason  to  believe  that  the 
rejection  of  the  peanuts  arises  from 
failure  of  the  handler  to  use  reasonable 
measures  to  receive  and  withhold  from 
milling  for  edible  use  those  Segregation 
3  peanuts  tendered  to  him  either  directly 
by  a  producer  or  by  a  country  buyer, 
commission  buyer  or  other  like  person. 
Furthermore,  any  misrepresentation  by  a 
handler  in  reporting  acquisition, 
composition  or  disposition  of  any  lot  or 
lots  of  peanuts  by  such  handler  shall 
cause  indemnification  payments  with 
respect  to  any  such  claim  filed  with  the 
Committee  by  the  handler  on  current 
crop  year  peanuts  to  be  withheld  unless 
the  Committee  finds  that  such  action 
was  inadvertent 

(k)  Remilling  may  occur  on  the 
premises  of  any  handler  signatory  to  the 
marketing  agreement  or  at  such  other 
plant  as  the  Committee  may  determine. 
However,  if  the  Committee  orders 
remilling  of  a  lot  which  has  been  iovnd 
to  contain  aflatoxin  prior  to  shipment 
from  the  locality  of  original  milling,  the 
Committee  riuH  not  pay  frei^  costs 
should  the  handler  move  said  lot  to 
another  locality  for  remilling. 


(I)  Notice  of  claims  for 
indemnification  on  peanuts  of  the 
current  nop  year  shall  be  received  by 
the  Committee  no  later  than  November 
1.  following  the  end  of  the  current  crop 
year. 

(m)  Each  handler  shall  include, 
direcdy  or  by  reference,  in  his  sales 
contract  the  following  provisions: 

(1)  Buyer  shall  give  the  Peanut 
Administrative  Committee  (Committee) 
office  notice  of  any  request  made  to  the 
Federal  or  Federal-State  Inspection 
Service  for  an  "appeal"  inspection  for 
aflatoxin.  Results  of  the  "appeal" 
inspection  will  be  reported  by  the 
Federal  or  Federal-State  Inspection 
Service  or  other  designated  lab  to 
Committee  management.  If  the 
Committee  management  determines  that 
the  test  results  of  the  "appeal"  sample 
show  the  lot  to  be  hi|^  in  aflatoxin. 
Committee  management  shall  inform  the 
buyer  and  handler  of  the  results.  In  this 
case,  the  buyer  may  apply  to  reject  the 
lot  and  return  it  to  the  handler  by  filing 
a  rejection  letter  with  Committee 
management.  Upon  a  determination  of 
the  Committee,  confirmed  by  the 
Agricultural  Maiiieting  Service,    ' 
authorizing  rejection  such  peanuts,  and 
title  thereto,  if  passed  to  the  buyer,  shall 
be  returned  to  the  seller,  and  such 
peanuts  shall  be  reoffered  to  the  buyer 
to  satisfy  the  covering  contract  pending 
successful  remilling  and/ or  blanching. 
Alternatively,  seller  may  replace  any 
rejected  lot  of  peanuts  with  another  lot 
if  he  elects  to  do  so.  Buyer  must  return 
the  rejected  lot  to  the  seller  within  45 
days  of  the  date  on  which  Committee 
management  informs  buyer  of  the 
"appeal"  sample  test  results,  otherwise 
the  buyer  agrees  that  he  forfeits  the  right 
to  reject  the  lot  and  return  it  to  the 
seller. 

(2)  If  the  buyer's  or  receiver's  name  is 
shown  on  the  certificates  covering  a  lot 
which,  upon  the  pretesting  sampling 
procedure  prescribed  in  paragraph  (c)  of 
the  Outgoing  Quality  Regulation 

(S  998.200),  exceeds  Committee 
requirements  for  wholesomeness  as  to 
aflatoxin,  such  peanuts  shall  be  offered 
to  the  buyer  to  satisfy  the  existing 
applicable  contract,  pending  successful 
remilling  and/or  blanching. 
Alternatively,  seller  may  replace  any 
rejected  lot  of  peanuts  with  another  lot 
if  he  elects  to  do  so. 

(3)  Seller  shall,  prior  to  shipment  of  a 
lot  of  shelled  peanuts  covered  by  this 
sales  contract,  cause  appropriate 
samples  to  be  drawn  by  the  Federal  or 
Federal-State  Inspection  Service  from 
such  lot  shall  cause  the  sample(s)  to  be 
sent  to  ^USDA  laboratory  or  if 
designated  by  the  buyer,  a  laboratory 
listed  on  the  most  recent  Committee  list 


of  approved  laboratories  to  conduct 
such  assay,  for  an  aflatoxin  assay  and 
cause  the  laboratory,  if  other  than  the 
buyer's  to  send  one  copy  of  the  results 
of  the  assay  to  the  buyer.  The  laboratory 
costs  shall  be  for  the  account  of  the 
buyer  and  buyer  agrees  to  pay  them 
when  invoiced  by  the  laboratory  or,  in 
the  event  the  seller  has  paid  them,  by 
the  seller. 

(n)  Any  handler  who  fails  to  include 
such  provisions  in  his  sales  contract 
shall  be  ineligible  for  indemnification 
payments  with  respect  to  any  claim  filed 
with  the  Committee  on  current  crop  year 
peanuts  covered  by  the  sales  contract 

(0)  In  addition,  should  any  handler 
enter  into  any  oral  or  written  sales 
contract  which  fixes  the  level  of 
aflatoxin  at  which  rejection  may  be 
made  and  hence  conflicts  with  these 
terms  and  conditions,  the  handler  doing 
so  will  not  be  eligible  for 
indemnification  payments  with  respect 
to  any  claim  filed  with  the  Committee  on 
ciurent  crop  year  peanuts  on  or  after  the 
filing  date  of  a  claim  under  such 
contract  except  upon  the  Committee's 
finding  that  acceptance  of  such  contract 
was  inadvertent;  and  for  purposes  of 
this  provision  a  claim  shall  be  deemed 
to  be  filed  when  notice  of  possible 
rejection  is  first  given  to  the  Committee. 

(p)  Any  handler  who  fails  to  conform 
to  the  requirements  of  paragraph  (h)  of 
the  Incoming  Quality  Regulation 
(S  998.100)  shall  be  ineli^^ble  for  any 
indemnification  payments  until  such 
condition  or  conditions  are  corrected  to 
the  satisfaction  of  the  Committee. 

(q)  Any  handler  who  fails  to  cause 
positive  lot  identification  on  any  lot  of 
peanuts  to  accurately  reflect  the  crop 
year  in  which  such  peanuts  were 
produced,  pursuant  to  paragraph  (d)  of 
the  Outgoing  Quality  Regulation 
(S  998.200),  shall  be  ineligible  for  any 
indemnification  payments  until  such 
violation  is  corrected  to  the  satisfaction 
of  the  Conunittee. 

(r)  Any  handler  who  fails  to  remove, 
hold,  or  dispose  of  loose  shelled  kernels 
pursuant  to  paragraph  (d)(1)  of  the  1987 
Incoming  Quality  Regulation  (S  998.100) 
or  paragraph  (g)  of  the  1987  Outgoing 
Quality  R^ation  (S  998.200)  shall  be 
ineligible  for  any  indemnification 
payments  until  such  condition  or 
conditions  are  corrected  to  the 
satisfaction  of  the  Committee  and/or 
any  complaints  of  violations  made  by 
the  Committee  to  the  Secretary  are 
resolved. 

(s)  Categories  eligible  for 
indemnification  are  as  follows: 

(1)  Cleaned  inshelJ peanuts 
(i)  U.S.  lumbos 

(ii)  U.S.  Fancy  Handpicks 


(iii)  Valencia-Roasting  Stock* 

(2)  U.S.  Grade  shelled  peanuts 
(i)  U.S.  No.  1 

(ii)  U.S.  Splits 

(iii)  U.S.  Virginia  Extra-Large 

(iv)  U.S.  Virginia  Medium 

(3)  Shelled  peanuts  "with  splits" 

(i)  Riumers  with  spHts  which  do  not 
contain  more  than  15  percent  splits  or  3 
percent  whole  kernels  which  will  pass 
through  a  '%4  X  y«  slot  screen. 

(ii)  Spanish  with  splits  which  do  not 
contain  more  than  15  percent  splits  or  2 
percent  whole  kernels  which  will  pass 
through  a  'y«4  x  %  slot  screen. 

(iii)  Virginias  with  splits  which  do  not 
contain  more  than  15  percent  splits  or  3 
percent  whole  kernels  which  will  pass 
through  a  *%4  X  %  1  slot  screen. 

(4)  Shelled  Spanish  jumbos. — Spanish 
having  not  more  than  5  percent  kernels 
which  fall  through  an  *%4  x  %  slot 
screen  and  which  otherwise  meet  the 
grade  requirements  of  U.S.  No.  1 
Spanish. 

(t)  However,  peanuts  in  any  of  the 
above  categories  shall  not  be  eligible  for 
indenmification  if  such  peanuts:  (1) 
Were  milled  from  seed  peanut  residuals 
as  referred  to  in  the  last  sentence  of 
paragraph  (e)  of  the  Incoming  Quality 
Regulation  (S  998.100)  and  paragraph  (i) 
of  the  Outgoing  Quality  Regulation 
(§998.200):  (2)  failed  the  Outgoing 
Quality  Regulation  due  to  excessive 
damage  and  minor  defects  and  such 
peanuts  were  subsequenUy  blanched  to 
remove  such  excess  damage  and  minor 
defects  pursuant  to  paragraph  (h)  of 
such  regulation;  (3)  when  shipped  for 
human  consumption  ouUets  contained 
more  than  a  total  of  1.25  percent 
unshelled  peanuts  and  damaged  kernels 
or  a  total  of  2.00  percent  unshelled 
peanuts,  damaged  kernels  and  minor 
defects;  and  (4)  were  received  or 
acquired  bom  another  handier  pursuant 
to  paragraph  (i)  of  the  Incoming  Quality 
Regulation  and  were  milled  to  meet 
requirements  of  the  Outgoing  Quality 
Regulation  pursuant  to  paragraph  (h)  of 
such  regulation. 

(u)  For  the  purpose  of  paying 
indemnification  beginning  August  1,  of 
the  current  crop  year,  the  domestic 
market  price  for  each  category  of 
peanuts  shall  be  determined  by 
averaging  the  price(s)  listed  in  the 
Peanut  Market  News,  per  category, 
diuing  the  most  recent  four  week  period. 
Such  weekly  price  calculations  shall 
extend  to  May  31,  of  the  current  crop 
year  and  the  average  price  per  category 


'  Inihell  peanuts  with  not  more  than  25  percent 
having  shells  damaged  by  discoloration,  which  are 
cracked  or  broken,  or  both. 
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as  of  May  31, 1988.  shaU  be  applied 
during  the  remainder  of  the  crop  year. 

(v)  For  the  purpose  of  determining 
indemniBcation  values,  the  term  "quota 
peanuts"  means  peanuts  marketed,  or 
considered  mariceted.  for  domestic 
edible  use,  as  defined  by  USDA-ASCS; 
and  the  term  "additional  peanuts" 
means  any  peanuts  other  than  "quota 
peanuts"  which  are  milled  under  the 
supervision  of  the  Area  Association. 

(w)  The  indemnification  value  for 
each  category  of  "quota  peanuts" 
eligible  for  indemnincation,  except  US. 


Splits  of  all  types,  shall  be  the  domestic 
market  price  established  during  the 
averaging  period,  whether  at  the  time 
the  notice  of  claim  is  first  filed  with  the 
Committee,  or  at  the  time  of  disposition 
of  the  peanuts,  less  two  cents  per  pound 
(on  the  pounds  indemnified)  or  the  most 
recent  price  category  listed  in  the 
Peanut  Market  News,  whichever  is 
lower.  The  indemnification  values  of 
U.S.  Splits  categories  shall  be  the 
domestic  market  price  established 
during  the  avereiging  period,  whether  at 
the  time  the  notice  of  claim  is  first  filed 


with  the  Committee,  or  at  the  time  of 
disposition  of  the  peanuts,  less  three 
cents  per  pound,  or  the  most  recent  price 
listed  for  the  U.S.  Splits  category, 
whichevn  is  lower. 

(x)  The  indemnification  value  for 
"additional  peanuts"  shall  be  equal  to  45 
percent  of  either  43  cents  per  pound  or 
the  established  indemnification  value, 
per  category^  of  "quota  peanuts." 
whichever  is  lower. 

(y)  The  grade  categories  to  which  the 
indenmification  values  shall  be  applied 
are  as  follows: 


Runners' 


Jumbo.. 
Medum 

S«l8Ct 

No.  1  (-1S+16 

Mai  n«i  wNh  or  mMmxH  SpMt. 

U.S.  Spits. __ 


VirginiM 


U.S.  Exira  Large.. 

U.a  Medium 

U.S.  No.  1. 
vvgRvas  mwi  spuis.. 
U&  SpMs. 


Spanish 


Spanish  Jumbo. 
U.S.  No.  1 
Spanish  wMh  Splits. 
U.S.Spiiis. 


'  SoiMheastem  Peanut  Association  grades. 

Dated:  May  23. 1988. 
Robert  C  Kecney, 
Director,  Fruit  6-  Vegetable  Division. 
Agricultural  Marketing  Service. 
|FR  Ooc.  88-11917  Piled  6-2-88:  8:45  am) 
;Mio-«a-i( 


Animal  and  Plant  Health  Inspection 
Sarvica 

9  CFR  Part  92 

(Docket  No.  8S-092] 

Reatrictiona  on  Importation  of  Horsas 
From  Switzertand 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Interim  rule. 


:  We  are  amending  the 
regulations  by  adding  Switzerland  to  the 
list  of  countries  in  which  contagious 
equine  metritis  (CEM)  exists.  Because 
Switzerland  is  no  longer  free  of  CEM, 
we  are  restricting  the  importation  of 
certain  horses  from  that  country  to 
prevent  the  livestock  of  the  United 
States  from  contracting  the  disease. 

Stallions  and  mares  from  Switzerland 
that  are  older  than  731  days  will  not  be 
permitted  into  the  United  States  under 
standard  3-day  quarantine  and  testing 
procedures.  Instead,  they  must  be  tested 
and  treated  in  accordance  with 
procedures  established  to  qualify 
stallions  and  mares  from  CEM-affected 
countries  for  importation  into  the  United 
States. 


DATES:  Interim  rule  effective  May  27, 
1988.  Consideration  will  be  given  only  to 
comments  postmarked  or  received 
August  2, 1988. 

ADONESSES:  Send  an  original  and  three 
copies  of  written  comments  to  APHIS, 
USDA,  Room  1143,  South  Building.  P.O. 
Box  96464.  Washington,  DC  20090-6464. 
Please  state  that  your  comments  refer  to 
Docket  Number  88-092.  Comments 
received  may  be  inspected  at  Room  1141 
of  the  South  Building  between  8  a.m. 
and  4:30  p.m.,  Monday  through  Friday,    * 
except  holidays. 

FOR  furtheh  mromiATiON  contact: 
Dr.  Harvey  A.  Kryder,  Senior  Staff 
Veterinarian,  Import-Export  and 
Emergency  Planning  Staff,  VS,  AWflS, 
USDA,  Room  810,  Federal  Building,  65(K 
Belcrest  Road  HyattsviDe,  MD  20782, 
301-436-8895. 
SUPPLEMENTAHV  INPOftMATION: 

Background 

The  regulations  on  animal 
importations  in  9  CFR  Part  92  (referred 
to  below  as  the  regulations)  restrict  the 
importation  of  horses  that  could 
introduce  various  diseases,  including 
contagious  equine  metritis  (CEM),  into 
the  United  States  CEM,  a  venereal 
disease,  affects  horses'  fertility  and 
breeding. 

Section  92.2(i)(l)  Usts  the  countries  in 
which  CEM  exists  and.  with  certain 
exceptions,  prohibits  importation  of 
horses  &om  those  countries  and  horses 
that  have  been  in  any  of  those  countries 
within  the  12  months  immediately 
preceding  their  export  to  the  United 
States. 


In  reponse  to  information  from  Swiss 
animal  health  officials,  confirming  their 
finding  of  CEM  on  April  28. 1988,  we  are 
adding  Switzerland  to  the  list  of 
countries  in  which  CEM  exists. 

Emergency  Action 

James  W.  Glosser,  Administrator  of 
the  Animal  and  Plant  Health  Inspection 
Service,  has  determined  that  an 
emergency  situation  exists  warranting 
publication  of  this  rule  without  prior 
opportmnty  for  public  comment. 
Immediate  action  is  necessary  to 
prevent  carriers  of  CEM  from 
introducing  it  into  the  United  States. 

Because  prior  notice  and  other  public 
procedures  with  respect  to  this  rule  are 
impracticable  and  contrary  to  the  public 
interest  under  these  emergency 
conditions,  there  is  good  cause  under  5 
U.S.C.  553  to  make  it  effective  upon 
signatiue.  We  will  consider  comments 
postmarked  or  received  within  60  days 
of  publication  of  this  interim  rule  in  the 
Federal  Register.  Any  amendments  we 
make  to  this  interim  rule  as  a  result  of 
these  comments  will  be  published  in  the 
Federal  Register  as  soon  as  possible 
following  the  close  of  the  comment 
period.  j 

Executive  Order  12291  and  Regulatory 

Flexibility  Act  t 

We  are  issuing  this  rule  in 
conformance  with  Executive  Order 
12291.  and  we  have  determined  that  it  is 
not  a  "major  rule."  Based  on  information 
compiled  by  the  Department,  we  have 
determined  that  this  nde  will  have  an       '. 

i 


effect  on  die  econoiny  of  less  than  $100 
million:  wlH  not  cause  a  ma|bt  iacrease 
in  costs  or  pricea  for  oonstuners, 
individual  induatries,  federal,  state,  or 
local  government  agencies,  M 
geographic  regiops;  aad  wfB  not  cause  a 
sigidficant  adverse  effect  on 
competition,  emirfc^ment.  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-baaed 
enterprises  to  coavete  with  foieign- 
based  enterprises  in  doatestic  or  export 
markets. 

For  this  actioa  the  Office  of 
Management  and  Budget  has  waived  the 
review  process  required  by  Executive 
Order  122»1. 

Stallions  and  mares  from  Switieriand 
that  are  dder  then  731  days  most 
undergo  testing  and  treatment  in 
Switzerland  and  Ae  United  States  that 
is  more  extensive  than  is  stnidard 
during  a  9-day  qaarantiBe.  Hie  extra 
time  leqnlied  for  fliis  additional  testing 
and  treatment  wfR  delay  tihe  horses' 
importatian  into  this  coentiy;  it  will 
thetefore  bicrease  the  cost  to  isqwrlers 
of  horses  frtim  gwHltaeriand.  However,  of 
the  spproxiBMt^  22.000  horses 
*    imported  into  the  IMted  States  in  1907, 
,    only  56  came  from  Switserland.  We 
estteate  that  fewer  dian  hait  tit  dtese 
would  Adl  into  the  category  of  animals 
affected  by  this  interim  rule.  We 
therefore  expect  this  rule  to  have  little 
or  no  effiect  on  importers.  Those 
deterred  by  the  cost  of  testing  and 
quarantining  a  stallion  or  mare  affected 
by  this  interim  rule  could,  instead, 
import  gelcfingi  or.  for  breeding,  horses 
younger  Aan  731  days.  Alternatively. 
they  would  import  horses  from  any 
CEM-free  coimtry. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  will  not  hsve  a 
significant  ectmomic  iaipact-oa  a 
substantial  number  of  small  entities. 

Executtva  Ocdsr  1237S 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  1OJ02S  and  is  subieet  to 
Executive  Okder  12372.  vriwch  icquircs 
intergovatnmental  consahatjon  with 
state  and  local  oSicals.  tSee  7  CFR  Part 
3015k  Subpart  V.) 

Usl  af  Snblecls  in  9  (7R  Past  92 

Animal  diseases.  Canada.  Imports. 
Livestock  and  livestock  prodads, 
Mexico,  Poultry  and  potdtry  pnHfaicts. 
Quarantine,  l^ansportatioa.  WikOife;. 

AcconBngly.  9  CFR  Part  92  ia 
amended  as  foOoiss: 


PART  «»-IIIPOfVrATION  OF  CBVTAM 
AMIIALB  AND  POULTRY  AMD 
CERTAIN  ANIMAL  AND  POULTRY 
PROOUCTSc  MSPECnON  AND  OTHER 
REQUfREMENTS  FOR  CERTAIN 
MEANS  OF  CONVEYANCE  AND 
SHIPPING  CONTAINERS  THEREON 

1.  The  aothority  dtatfcm  for  Psit  92 
continues  to  read  as  foQowK 

Autliority:  7  U.S.C  1822;  18  VS.C  1306;  21 
U.S.C.  102-105.  111.  1948.  lS«b.  IMe,  134d, 
134f,  aad  136; »  U.S.a  tmu  7  CFR  2.17. 2.51, 
aiKi371.2fd). 

S92J   [Araendadl 

2.  Section  92.2.  paragraph  (i)(l}.  is 
amended  by  adding  "Switzerland." 
immediately  aftw/'Sweden.'*. 

Done  iR  WMMnghm,  DC  Ait  27A  day  of 
May.  1988. 

JaawsW.ChMar. 

Xdmbmtrator,  Animal  and PfantHeefOi 
Inspection  Service. 

[PR  Doe.  m-lMM  POed  S-^-aS;  ft45  ami 
BiiiniQ  cooc  ifis  ><  a 


ENVIRONMENTAL  PROTECTION 
AGENCY 

21  CFR  Parta  193  Mid  561 

[FAP  7H5529/R9S9;  FRL-4391-tl 

I'aaiHJuv  iaianKicvaiDr9*^a* 
DiCnloroprianylf'5'Inlianfyl- 5' Methyl 


;  Environmental  Protection 

Agency  (EPA). 
ACTKMl:  Final  rule. 


SUMMMlKThia  docaawnt  est^itishea 
permanent  toksances  fariesidnes  of  die 
fimgicide3-(3.5-dichk)nqihcnjrI)-S- 
ethenyl-5-«nethyl-2;4-ox3Xfllidlnediaoe 
(hereafter  in  the  pnamUs  caBad 
"vinck>Hriin")  and  its  melabotitea 
containing  the  3.5-dicUaroaniUiie  moiety 
in  or  on  certain  food  and  feed  items. 
BASF  Wyandotte  Corpi  pettdoned  EPA 
to  establish  these  tolerances. 
EFFECTIVE  BATE:  May  25.  IflOe. 
AOONESK  Written  objections,  identified 
by  die  document  control  anraber  [FAP 
7Ii5529/R9S9).  may  be  suboutted  to: 
Hearing  Qerk  (A-110).  Ehvinnmentat 
Protection  Agency,  Rm.  3708, 401 M  St. 
SW.,  Wadiington,  DC  20400. 

FOR  FURTMEa  WPOMilATIOM  CONTACT: 
By  mail:  Lois  Rossi.  Product  Manager 
(PM)  21.  Regiatratioa  Division  (T^ 
7070.  EnT^oniaental  PratocdoB 
Agency.  40i  M  SL.  SW..  WashingloB. 
DC  20460. 
Office  k)cath>n  and  tdepkoae  maabo: 
Rm.  227.  CM  #2. 1921  Jefieiaon  Davia 


Hi^ay.  Arlingtan.  VA  22202.  p03) 

557-1900. 


SUPPI^MEMTARV  ■gOailATIONL  EPA 

issued  a  prapoaed  tala.  pobhshed  in  die 
Federal  Rasialm  of  April  2a  MM  (S3  FR 

15407),  in  wbidi  it  W88  aaniMDoad  diat 
BASF  Wyandotte  Corp..  Apicaharal 
Chemical  Division.  110  Chary  Hill  Rd. 
Parsippany.  N)  07054.  bad  submitted 
adequate  studies  to  establish  permanent 
tderances  for  vindozoUs  and  its 
metabolites  containing  the  3,5- 
dichloroaniline  moiety  in  or  on  raisins  at 
30  parts  per  millioa  (ppm)  and  in  or  on 
dry  grapes  at  42  ppm. 

This  document  establishes  permanent  ' 
toloaiuxs  for  rincknotin  that  were 
originally  issued  as  tenporary 
tolerances  in  the  Fadeiai  Rsjlslsi  of 
May  13, 1987  (52  FR 17941). 

There  were  no  comments  or  requests 
for  refeital  to  an  advisory  committee 
received  in  response  to  the  proposed 
rule. 

The  data  submitted  in  die  petition  and 
all  other  relevant  material  have  been 
evaluated  and  discussed  in  the  proposed 
rule.  Based  on  the  data  and  information 
considered,  the  Agency  concludes  that 
the  tolerances  will  protect  dm  pebbc 
health.  Thetefore.  die  tolerances  are 
established  aa  set  forth  befow. 

A  related  final  rule  [PP 1B2457/RS60), 
that  establishes  a  permanent  tolerance 
for  vinclozolin  in  or  on  grapes  at  6  ppm 
in  40  Cnt  18a380(b)  is  paUiriied 
elsewhere  in  this  isMS  of  the  Fadaral 
Registar. 

Any  person  adversely  affected  by  tfds 
regulation  may.  witldn  30  dajrs  after 
publication  of  this  doconent  in  d)e 
Federal  Register,  file  written  ob^ecdons 
widi  die  Heiuii^  Ckriu  at  dM  ad^ess 
given  above.  Such  objections  should 
specify  the  pnviskms  of  the  regulation 
deemed  objectionable  and  the  pounds 
for  the  objections.  A  hearing  will  be 
granted  if  the  objections  are  supported 
by  grounds  legally  suffident  to  justify 
the  relief  sou^t. 

The  Office  of  Management  and  Budget 
has  exempted  diis  rafe  from  dte 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexttiility  Act  (Pub.  L.  9fr- 
354, 04  Stat.  1164,  5  U.S.C.  601-612).  die 
Administrator  has  determined  that 
regulations  watahHidiing  new  tolerances 
or  raising  tolerance  lersb  or 
establishing  exemptioas  from  tolerance 
requiremente  do  not  have  a  significant 
ecoDomic  impact  oi  a  substantial 
number  of  small  entities.  A  certificatioa 
stateaKBt  to  this  eSect  was  pabhsfaed  in 
die  Fedsral  Batistes  of  May  4.  ion  (46 
FR24B60). 
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List  of  Subjects  in  40  CFR  Parts  193  and 
581 

Administrative  practice  and 
procedure.  Agricultural  commodities. 
Pesticides  and  pests.  Reporting  and 
recordkeeping  requirements. 

Dated:  May  25. 198& 
Dou^as  D.  Campt.  ' 

Director,  Office  of  Pesticide  Programa. 

Therefore.  Chapter  I  of  Title  21  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  193-(AMENDED] 

1.  In  Part  193: 

a.  The  authority  citation  for  Part  193 
continues  to  read  as  follows: 

Anthority:  21  U.S.C  34&  j 

§193.137    (Amended] 

b.  In  S  193.137  3-(3.5-DichhrophenyI)- 
5-ethenyI-5-methyl-2.4- 
oxazolidinedione,  by  amending 
paragraph  (b)  in  the  first  sentence  by 
removing  the  phrase  "until  May  13, 
1988." 

PART  561-{AMENDED] 

2.  In  Part  561: 

a.  The  authority  citation  for  Part  561 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  348. 

S  561.440    [Amended] 

b.  In  5  561.440  3-(3,5-Dichlorophenyl)- 
^thenyl-5-methyl-2.4- 
oxazoUdinedione.  by  amending  the 
introductory  text  by  removing  the 
phrase  "until  May  13, 1988." 

P^  Doc.  88-12527  Hied  6-2-88;  8:45  am] 
I  cooc  mo  w  M 


DEPARTMENT  OF  THE  TREASURY 

Intenuy  Revenue  Service 

26  CFR  Parts  1  and  602  { 

rri>.»200]  J 

Income  Taxes;  Definition  of  Functlonai 
Currency 

AQENCv:  Internal  Revenue  Service, 

Treasury. 

action:  Temporary  regulations. 


:  This  document  contains 
temporary  income  tax  regulations 
relating  to  the  definition  of  a  taxpayer's 
functional  currency.  This  action  is 
necessary  because  of  changes  to  the 
applicable  tax  law  effected  by  the  Tax 
Reform  Act  of  1986.  In  addition,  the 
temporary  xegulations  set  forth  in  this 
document  also  serve  as  the  text  of 
proposed  regiilations  cross-referenced  in 


the  notice  of  proposed  rulemaking  in  the 
Proposed  Rules  section  of  this  issue  of 
the  Federal  Register. 
EFncmm  OATt:  These  regulations  are 
effective  for  taxable  years  beginning 
after  December  31, 1966. 
FOfI  RNITHER  INFOMNATKNI  CONTACT: 
David  Rosenberg  of  the  Office  of 
Associate  Chief  Counsel  (International), 
within  the  Office  of  Chief  Counsel, 
Internal  Revenue  Service,  1111 
Constitution  Avenue,  Washington,  DC 
20224,  attention:  CC:LR:T  (INTL^e82-86) 
(202-634-5406,  not  a  toll-free  call). 
SUPPtEMCNTARV  INfORMATION: 

Background 

This  document  contains  temporary 
income  tax  regulations  under  section  985 
of  the  Internal  Revenue  Code  of  1986. 
This  section  was  added  to  the  Code  by 
section  1261  of  the  Tax  Reform  Act  of 
1986  (Pub.  L  99-514, 100  Stat.  2085. 
2590).  Section  985  introduces  a  new 
statutory  concept  that  requires  all 
Federal  income  tax  determinations  to  be 
made  in  a  taxpayer's  functional 
currency. 

Prior  Law 

Prior  to  the  Act.  there  were  no 
statutory  rules  permitting  the  selection 
of  a  currency  other  than  the  United 
States  dollar  (dollar)  as  the  currency 
used  to  determine  the  amoimt  of  income 
or  loss  (or  earnings  and  proHts)  of  a 
foreign  operation.  However,  various 
methods  of  translating  such  amounts 
into  dollars  were  provided  in  regulations 
and  revenue  rulings. 

Statutory  Provisions 

Section  9e5(a)  requires  that,  unless 
otherwise  provided  in  regulations,  all 
determinations  for  United  States  income 
tax  pruposes  must  be  made  in  a 
taxpayer's  functional  currency.  Section 
935(b)(1)  provides  that  a  taxpayer's 
functional  currency  is  either  (1)  the 
dollar  or,  (2)  in  the  case  of  a  qualified 
business  unit  (QBU)  (as  defined  in 
section  969(8)),  the  currency  of  the 
economic  environment  in  which  a 
significant  part  of  the  QBU's  activities 
are  conducted,  provided  the  books  and 
records  are  kept  in  such  ciurency. 
Section  985(bl(2]  provides  that  the  dollar 
shall  be  the  functional  currency  of  any 
QBU  whose  activities  are  primarily 
conducted  in  the  dollar.  Section 
985(b)(3)  allows  a  taxpayer,  to  the 
extent  provided  in  regulations,  to  elect 
to  use  tiie  dollar  as  the  functional 
currency  for  certain  QBUs.  The  election 
cannot  be  revoked  without  the  consent 
of  the  Commissioner.  Finally,  section 
985(b)(4)  provides  that  any  change  in 
functional  currency  shall  be  treated  as  a 


change  in  the  taxpayer's  method  of 
accounting. 

Immediate  guidance  is  needed  by 
taxpayers  who  must  make  their  income 
tax  determinations  in  functional 
currency  for  taxable  years  beginning 
after  December  31, 1986.  For  this  reason 
it  is  found  impracticable  to  issue  this 
Treasiuy  decision  with  notice  and 
public  procediue  under  subsection  (b)  of 
section  553  of  title  5  of  the  United  States 
Code  or  subject  to  the  effective  date 
limitation  of  subsection  (d)  of  that 
section. 

Explanation  of  Temporary  Regulations 

Section  1.985-lT(a)  provides  that  a 
taxpayer  and  each  QBU  must  make  all 
determinations  for  United  States  income 
tax  purposes  in  their  respective 
functional  currency.  This  section  also 
provides  that  the  regulations  set  forth  in 
sections  1.985-lT  through  ST  are 
effective  for  taxable  years  beginning 
after  December  31, 1986. 

Section  1.985-lT(b)  provides  that  the 
dollar  shall  be  the  functional  currency  of 
the  following:  (1)  Any  taxpayer  that  is 
not  a  QBU;  a  QBU  that  conducts  its 
activities  primarily  in  dollars;  (3)  a  QBU 
that  has  the  United  States  as  its 
residence;  (4)  a  QBU  that  elects  to  use, 
or  is  otherwise  required  to  use,  the 
dollar  as  its  functional  currency  under 
§  1.9e5-2T;  and  (5)  a  QBU  that  does  not 
keep  books  and  records  in  the  economic 
environment  in  which  a  significant  part 
of  its  activities  are  conducted. 

Section  1.985-lT(c](l)  provides  that 
the  functional  currency  of  a  QBU  that  is 
not  required  to  use  the  dollar  under 
S  1.985-lT(b)  shall  be  the  currency  of 
the  economic  environment  in  which  a 
significant  part  of  the  QBU's  activities 
are  conducted,  provided  the  QBU  keeps 
(or  is  presumed  to  keep  under  §  1.985- 
lT(c)(3))  books  and  records  in  such 
currency.  Under  9  1.985-lT(c)(2).  the 
economic  environment  in  which  a 
signifitant  part  of  a  QBU's  activities  are 
conducted  is  determined  by  taldng  into 
account  all  the  facts  and  circumstances. 
These  facts  and  circumstances  include, 
but  are  not  limited  to,  the  following 
factors:  (1)  The  currency  of  the  country 
in  which  the  QBU  is  a  resident  as 
determined  under  section  988(a)(3)(6); 
(2)  the  principal  currency  of  the  QBU's 
cash  fiows:  (3)  the  principal  currency  in 
which  the  QBU  generates  revenues  and 
incurs  expenses;  (4)  the  principal 
ciurency  in  which  the  borrowing  or 
lending  of  the  QBU  is  conducted;  (5)  the 
currency  of  the  QBU's  principal  sales 
market;  (6)  the  duration  of  the  QBU's 
business  operations;  and  (7)  the 
significance  and/or  volume  of  the  QBU's 


independent  activities.  The  rate  of 
inflation  is  not  a  reknrant  feetor. 

Section  ljges-lT|cX3)  provide*  that  a 
QBU  diatt  he  preawaed  to  mwitain 
books  and  zeanda  ia  te  oarrency  of  the 
economic  eBvironaeat  in  wfaich  a 
sigoificant  part  of  its  activities  are 
conducted. 

SecUon  l.geS-l'r(cU4)  provides  that  if 
a  QBU  ia  not  required  to  iiave  a  dollar 
functional  currency  and  more  than  ooe 
currency  could  quali^  aa  the  QBU's 
functional  cturency  under  Ae  fiacts  and 
circumstances  test  of  section  1.985- 
iTfcHl).  tf»e  <^U  may  choose  any  such 
currency  as  its  fimctional  currency. 

Section  l.MS-lTfcXS)  providee  that 
ordinarily  the  ctKieney  that  a  fore^ 
QBU  uses  f(x  porposcs  of  United  States 
generally  accepted  accounting  prmc^es 
(GAAP)  will  be  aooqrted  as  the 
functional  cuneacy  of  flie  QjOO  for 
income  tax  purposes,  if  the  GAAP 
determinatiott  ia  bssed  on  facta  and 
circnmstanoes  aabstantiaUy' similar  to 
those  set  forth  in  |  lJW5-lT(cX2). 

Various  determinatiaas  ander  the 
Code,  such  as  the  deteiminatioo  of 
subpart  F  income  or  the  amouot  of  a 
distributioa  that  constitutes  a  dividend, 
require  that  a  foreign  corporation  must 
have  a  single  functional  currency.  Thus, 
where  a  fbre^  corporation  has  one  or 
more  QBUs  that  do  not  have  the  same 
functional  currency  8  1.985-lT(dI 
provides  that  the  single  functional 
currency  of  the  foreign  corporation  is 
detennined  by  applying  the  rules  set 
f  ordi  hi  f  1.88S-lT(b)  and  (c)  to  die 
corporation's  activitica  as  a  whole.  Once 
the  foreign  ooipotatiflB  deteeoBines  its 
functional  CHRancy.  each  C^  branch 
of  the  bweign  cotpor^ton  having  a 
different  fuDctiooal  currency  will  api^y 
the  principles  ul  section  987  (rdating  to 
branch  transactions]  to  traa^ta  ita 
income  or  loss  or  p-amii^  or  profits  into 
the  foreign  corporation's  functional 
currency.  Examples  (8^  (9).  (10).  (llj, 
and  (12)  in  S  l.g«5-lT(f)  illustrate  these 
rules. 

Section  1.985-lT(e)  provides, 
generally,  that  all  nonfunctional 
currency  transactions  riiall  be 
translated  into  the  QBUs  functional 
currency  on  a  acpanlt  transactions 
basis.  Thus,  if  •  QBU  has  a  faactional 
curremgr  other  than  the  dottar,  the  (^U 
must  translate  di^ar  or  other 
nonfiuictianal  cunency  transactioBs  into 
its  functioaal  cuxrent^  on  a  transaction* 
by-transaction  hasia>  The  separate 
transactions  method  is  required  in 
computing  nonfimction^  currency  ' 
transactions  even  In  situations  where 
the  QBU  has  no  dbOar  hooks  and 
records  but  is  reqohed  to  use  the  dollar 
as  its  functional  eorreney  because  it* 
economic  environafient  is  primarily  the 


dollar.  The  Service  is  interested  in 
recetving  comments  firwn  taxpasrers  on 
the  efficacy  of  requiring  the  use  of  a 
separate  transactions  method  in  all 
circumstances  where  a  QBU  has  the 
dollar  as  functional  currency  under 
section  98S(b)  (1)  and  (Z]  and  section 
1.985-lT. 

Section  1.985-lT(f)  provides  examples 
ilkistrating  the  provisions  6t  { I.g85-1T. 

In  general  section  g85(b}(3)  provides 
en  election  to  use  the  doll^  as  the 
functional  currency  to  QBUs  whose 
operations  would  otherwise  require  it  to 
use  a  nondollar  fimctional  currency.  The 
election,  however,  is  available  only  to 
the  extent  provided  in  re^dations. 
Section  1.9a5-2T(a)  provides  that  only 
an  eligible  QBU  may  elect  to  aae  the 
dollar  as  its  funcdooai  currency  under 
section  985(b)(3).  Section  1.9B6-2T(b) 
defines  the  terra  "eligible  (^U"  to  mean 
a  QBU  whose  functiMial  currency  is  a 
hyperinflationary  currency  absent  the 
dollar  election.  Generally,  the  term 
"hyperinflationary  cunency"  means  die 
cunency  of  any  country  where  diere  is 
cumulative  inflatiaB  of  at  least  100%  for 
a  specified  36  calendar  month  pc^od. 

Section  1.9a5-aT(c)  provides  ndes 
conccniing  the  time  and  manner  for 
making  the  dollar  ekctioa.  Saclkn 
1.985-2T(c)(l)  provides  that  ^&le 
QBUs  that  are  branches  of  United  States 
persons  shall  make  the  dectioa  by 
attaching  a  statemert  to  fee  United 
States  person's  Eederal  inooBie  tax 
return  ior  the  taxable  year  the  election 
ismade. 

Sectioo  1  J8S-2T(c^2)  provides 
electioa  ndes  fbt  ehgible  QEU%  dwt  are 
controlled  forei^  corporation*  or 
branches  of  oontroUed  foreign 
corporatioas.  Section  1  Jt5-2IXGX2)ri) 
provides  that  in  sndb  a  case  the  ricNctioB 
may  be  aiade  either  by  the  foreign 
corporatioa  or  by  the  controlling  United 
Stateis  shareholder  on  behalf  of  the 
foreign  CMporation  by  filfaig  a  written 
statement  with  the  Internal  Revenue 
Service  and  a  written  notice  to  United 
States  shareh<rfdeis.  The  written 
statement  requirement  and  the  written 
notice  requirement  are  set  fbrdt  in 
S  1.985-2TfcK2)  (ii)  and  (iii). 
respective^. 

Section  1.985-2T(c)(3)  provides  rules 
for  making  the  election  in  die  case  of 
eligible  C^Us  ftat  are  noncontroKed 
foreign  corporations  or  branches  of 
noncontroiled  foreign  corporatians.  The 
dollar  election  must  be  made  by  die 
corporation  or  die  majority  domestic 
corporate  United  States  shareholders  on 
beiralf  of  die  corporation.  Hie  vnitten 
statement  and  die  written  notice  rules 
applicable  to  controlled  fbre^ 
corporations  also  generally  apply. 


Section  1.98&-2T(d)  describes  die 
effect  of  the  dollar  election.  Section 
1.985-2T(d)(l)  provides  that  if  a  dollar 
election  is  made  by  or  on  behalf  of  an 
eligible  C^U.  the  QBU  shall  be  deemed 
to  have  the  dollar  as  its  functional 
currency.  One  effect  of  this  rule  is  that 
each  United  States  person  that  owns 
stock  of  an  electing  foreign  corporation 
must  make  all  of  its  federal  income  tax 
calculations  with  respect  to  the  foreign 
corporation  using  the  dollar  as  the 
corporation's  functional  currency. 

Section  1.985-2T(d)(2]  provides  that, 
in  general  any  eligible  QBU  that  elects 
to  have  a  dollar  functional  currency 
must  conq)ute  profit  and  loss  or  earnings 
and  profits  in  dollars  using  the  dollar 
approximate  separate  transaction 
method  described  in  ( 1.98&-3T.  An 
eligible  QBU  that  has  a  doOar  functional 
currency  may  use  a  separate  transaction 
method  only  if  the  QBU  demonstrates  to 
the  satisfaction  of  the  Commissioiier 
that  It  can  properly  employ  stu:h 
method. 

Section  1.985-2T(d)(3]  |»ovides  that  if 
a  dollar  election  is  made  then  the  dollar 
shall  be  the  functional  currency  of  any 
related  person,  or  branch  of  any  related 
person,  that  is  an  elfgihle  QBU.  The  term 
"related  person"  means  any  person  with 
the  relationship  defined  in  section  2&7(b) 
to  the  electing  QBU  (or  to  the  United 
States  or  foreign  person  to  which  the 
electing  CJBU  is  a  part^,  Further,  if  a 
dollar  election  is  made  for  a  QBU 
branch  of  any  person,  each  el^ble  QBU 
branch  of  such  person  shall  have  the 
dollar  as  its  fimctional  currency. 

Section  1.985-2T(d)(4]  provides  Uut 
in,  general  if  an  di^ile  QBU's 
functional  currency  change*  due  to  a 
dollar  elestion.  such  change  shaO.  be 
deemed  for  purposes  (^  1 1.9as-4T 
(relating  to  method  of  accounting)  to  be 
consented  to  by  the  Coaunissloner.  No 
adjustments  under  section  481(a]  shaH 
be  required  solely  because  of  the 
change.  However,  the  QBU  must  make 
the  adjustments,  if  any.  required  by 
S  1.9B&-5T  (relating  to  ad|ustments 
required  upon  a  clumge  in  function 
currency).  If  a  dollar  election  ia  not 
made  by  or  on  behalf  of  a  QBU  for  its 
first  taxable  year  beginning  after 
December  31. 1986  in  which  it  is  an 
eKgible  QBU.  any  subsequent  election 
will  require  the  taxpayer  to  make 
adjustments  to  income  and/or  earnings 
and  jKofits  that  must  be  accounted  for 
over  a  specified  four-year  period. 
Generally,  the  aiQustments  ara  the 
differences  that  occur  by  recompiUing  a 
QBU's  functional  carrency  aa  the  dollar. 
'The  differences  shall  retain  their 
character  Un  all  purposes  as  if  earned  or 
incurred  in  the  year  of  recomputation. 
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Section  1.985-2T(d)(5)  pro\'ide8     . 
examples  illastrating  S  1.985-ZT.      I 

Section  1.985-3T  sets  forth  the  United 
States  dollar  approximate  separate 
transactions  method.  Section  1.98S- 
3T(a)  provides  that  in  general,  the 
dollar  approximate  separate 
transactions  method  must  be  used  to 
compute  proHt  and  loss  or  earnings  and 
profits  of  a  QBU  that  has  elected  the 
dollar  as  its  functional  currency 
pursuant  to  S  1-985-2T. 

Section  1.985-3T(b)  provides  that 
under  the  dollar  approximate  separate 
transactions  method  of  accounting, 
profit  and  loss  or  earnings  and  profits  of 
a  QBU  shall  be  determined  under  the 
following  four-step  approach:  (1) 
Preparing  a  profit  and  loss  statement  In 
the  QBU's  hyperinflationary  currency; 
(2)  Making  the  adjustment  necessary  to 
conform  this  profit  and  loss  statement  to 
United  States  accounting  and  tax 
principles;  (3)  Translating  the  amount  of 
hyperinflationary  currency  as  shown  on 
such  adiusted  statement  into  dollars  in 
accordance  with  §  J.985-3T(c);  and  (4) 
Adjusting  the  resulting  dollar  profit  and 
loss  or  eEimings  and  profits  to  reflect  the 
amoimt  of  currency  gain  or  loss  as 
determined  under  S  1.9ffi-3T(3)(d).  • 

Section  1.985-3T(c)  provides  that  In 
general,  the  amounts  shown  on  the 
profit  and  loss  statement  shall  be 
translated  into  dollars  at  the  average 
exchange  rate  for  the  translation  period 
to  which  they  relate.  Special  rules  are 
provided  for  translating  items  of 
inventory,  cost  of  good  sold, 
depreciation,  depletion,  amortizatioit 
and  prepaid  items. 

Section  1.985-3T(c)(2)  describes  the 
specific  rules  for  translating  items  of 
inventory  and  cost  of  goods  soFd. 
Section  1.985-3T(c)(3)  provides  that 
amounts  representing  allowance  for 
depreciation,  depletion,  or  amortization 
shall  be  translated  at  the  average 
exchange  rate  for  the  translation  period 
in  which  the  cost  of  the  underlying  asset 
was  incurred.  Section  1.985-3T(c)(4) 
provides  that  prepaid  expenses  or 
income  shall  1)6  translated  at  the 
average  rate  for  the  translation  period 
during  which  they  were  paid  or        ] 
received. 

Section  1.985-3T(c)(5)  jmvides  that 
the  average  exchange  rate  for  any 
translation  period  is  the  average  of  the 
daily  exchange  rates  within  die 
translation  period.  Section  1.985-3T(c)(6) 
provides  that  in  general,  a  translation 
period  shall  be  each  month  within  a 
QBU's  taxable  year.  However,  if  a  QBU 
computes  its  profit  or  loss  or  earnings 
and  profits  using  translation  periods  that 
are  less  than  a  month,  the  QBU  can  elect 
to  divide  its  taxable  year  into 


translation  periods  that  are  less  than  a 
month. 

Section  1.98&-3T(c)(7)(i)  provides  that 
no  currency  gain  or  loss  is  permitted 
with  respect  to  dollar  transactions. 
Thus,  any  transaction  in  which  the 
amount  diat  a  QBU  is  entitled  to  receive 
is  either  denominated  in  terms  of  the 
dollar  or  is  determined  by  reference  to 
the  value  of  dollar,  must  be  computed  in 
dollars  on  a  separate  transaction 
method.  SecUon  1.98&-3T(c)(7)(iii) 
provides  that  any  transaction  involving 
a  third  country  currency  shall  be 
computed  in  dollars  at  a  separate 
transactions  method.  A  third  country 
currency  is  defined  as  any  currency 
other  than  either  the  hyperinflationary 
ciurency  of  the  QBU  or  the  dollar. 

Section  1.9eS-3T(c)(8)  provides 
examples  iUustrating  section  1.985-3T. 

Section  1.985-3T(d)(l)  provides  diat 
currency  gain  or  loss  determined  in 
accordance  with  i  1.985-3T(d)(2)  shall 
increase  or  decrease  the  amount  of 
dollar  profit  and  loss  or  earnings  and 
profits  as  determined  pursuant  to 
S  1.985-3T  (a),  (b),  and  (c). 

In  addition,  section  l.g85-3T(d)(l) 
provides  that  the  amount  of  currency 
gain  or  loss  determined  under  i  1.985- 
3T(d)(2)  shall  be  firom  sources  outside 
the  United  States. 

Regulations  under  section  904(d)  will 
provide  rules  allocating  the  amount  of 
currency  gain  or  loss  computed  under 
§  1.985-^d}(2).  Generally,  die  amount 
of  an  eligible  QBU's  currency  gain  or 
loss  will  be  allocated  on  a  gross  to  gross 
basis  (before  application  of  its  section 
904(d}(2)(A)(ili)(III)  exception  from 
passive  income  for  high-taxed  income) 
among  the  foreign  source  income  of  the 
eligible  QBU  in  each  section  904(d) 
separate  limitation  category. 

Regulations  under  section  954  or  952 
willidso  provide  rules  for  allocating  the 
amount  of  currency  gain  or  loss 
computed  under  { 1.985-3T(d)(2]  against 
subpart  F  and  nonsubpart  F  income. 
Generally,  this  will  be  accompHshed  by 
allocating  the  currency  gain  or  loss 
among  gross  subpart  F  and  gross 
nonsubpart  F  income  of  the  eligible  QBU 
in  each  section  g04(d]  separate 
limitation  category  after  such  amount 
has  first  been  allocated  for  section 
904(d)  purposes. 

Section  1.985-dT(d)(2]  provides  diat 
the  currency  gain  or  loss  of  an  eligible 
QBU,  other  than  currency  gain  or  loss 
attributable  to  third  currency 
transactions,  shall  be  the  amount  equal 
to:  (1)  The  retained  earnings  for  the 
taxable  year  as  determined  under 
i  1.98S-3T(d)(4);  plus  (2)  die  amount  of 
any  distributions  made  during  the 
taxable  year  translated  at  the  average 
rate  for  the  translation  period  or  periods 


during  which  such  distributions  were 
made,  minus  (3)  the  amount  representing 
retained  earnings  for  die  preceding 
taxable  year  as  determined  under 
S  1.9e5^T(d)(4),  minus  (4)  die  amount  of 
dollar  profit  (or  plus  the  dollar  loss)  as  ' 
determined  for  the  taxable  year 
pursuant  to  {  1.985-3T(b)  (1).  (2)  and  (3). 
Section  1.98&-3T(d)(3)  provides  diat  all 
currency  gain  or  loss  computed  under 
i  1.98&-3T(d)(2)  ordinary  income  or  loss. 

Section  1.9e5-3T(d)(4)  provides  diat 
retained  earnings  for  any  taxable  year 
shall  be  determined  by  first:  (1) 
Preparing  a  balance  sheet  as  of  the  end 
of  such  year  &om  the  QBU's  books  and 
records  as  recorded  in  the  QBU's 
hyperinflationary  cunency;  (2)  making 
those  adjustments  necessary  to  conform 
this  balance  sheet  to  United  States 
accounting  and  tax  accounting 
principles;  (3)  translating  the  amount 
shown  on  the  balance  sheet  into  United 
States  dollars  in  accordance  to  S  1.985- 
3T(d)(5).  Retained  earnings  shall  be  die 
dollar  amount  equal  to  the  excess  of  the 
aggregate  dollar  amount  representing 
assets  on  the  balance  sheet  (after 
adjustments  and  translation)  over  the 
aggregate  dollar  amount'representing 
liabilities,  reserves,  and  paid-in-capital 
on  the  balance  sheet  (after  adjustments 
and  translation). 

Section  1.985-3T(d)(S)  provides  rules 
for  translating  amounts  shown  on  the 
balance  sheet  (as  adjusted)  into  dollars. 
Rules  are  provided  for  translating 
amounts  representing  inventory, 
depredation  and  sindlar  reserves,  bad 
debts  reserves,  paid-in-capital,  prepaid 
income  or  expenses,  hyperinflationary 
cash,  physical  assets,  long-term 
liabilities,  and  other  assets  and 
liabilities  into  doUars  on  the  balance 
sheet 

Section  1.985-3T(d)(6)  provides  diat 
dollar  transactions  shall  be  reflected  as 
doUars  on  the  balance  sheet  and  third 
currency  transactions  shall  be 
translated  direcdy  into  dollars  for 
purposes  of  the  balance  sheet 

Section  1.985-3T(c)(7)  provides 
examples  illustrating  1 1.9e5-3T(d). 

Section  1.985-4T(a)  provides  that  die 
adoption  of  a  functional  currency  is  a 
method  of  accounting  that  cannot  be 
changed  without  the  consent  of  the 
Commissioner.  Section  1  je5-4T(b) 
provides  that  generally,  permission  to 
change  functional  currencies  will  not  be 
granted  unless  signifi&nt  changes  in  the 
facts  and  circumstances  occur. 

Section  1.965-5T  pertaining  to 
adjustments  required  upon  diange  in 
functional  currency  is  reserved. 


Non-applicaUlity  of  Executive  Order 
12291 

It  has  been  determined  that  this 
temporary  rule  is  not  a  major  rule  as 
defined  in  Executive  Order  12291  and 
that  a  regulatory  impact  analysis 
therefore  is  not  required. 

Regulatory  Flexilulity  Analysis 

A  general  notice  of  proposed 
rulemaking  is  not  required  by  5  U.S.C. 
553  for  temporary  regulations. 
Accordingly,  these  temporary 
regulations  do  not  constitute  regulations 
subject  to  the  Regulatory  Flexibility  Act 
(5  U.S.C.  chapter  6). 

Paperwork  Reduction  Act 

The  collection  of  information 
requirements  contained  in  this  ^ 
regulation  have  been  sumitted  to  the 
Office  of  the  Management  and  Budget 
(OMB)  in  accordance  with  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1980.  These 
requirements  have  been  approved  by 
OMB  under  control  number  1545-1051. 

Drafting  Information 

The  principal  authors  of  these 
temporary  regulations  are  David 
Rosenberg  and  F.  Scott  Farmer  of  the 
Office  of  Associate  Chief  Counsel 
(International)  within  the  Office  of  Chief 
Counsel,  Internal  Revenue  Service. 
However,  personnel  firom  other  offices 
of  the  Internal  Revenue  Service  and  the 
Treasury  Department  participated  in 
developing  the  regulations  on  matters  of 
both  substance  and  style. 

List  of  Subjects  in  26  CFR  1.861-1— 
1.997-1 

Income  taxes.  Aliens,  Exports,  DISC, 
Foreign  Investments  in  U.S.,  Foreign  tax 
credit  FSC,  Sources  of  Income,  United 
States  investments  abroad. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly.  26  CFR  Parts  1  and  602 
are  amended  to  read  as  follows: 

Income  Tax  Regulations 
PART  602-(AMENDED] 

Paragraph  1.  The  authority  for  Part  602 
continues  to  read  as  follows: 

Authority:  26  U.S.C.  7805. 

Par.  2.  Section  602.101(c)  is  amended 
by  inserting  in  the  appropriate  places  in 
die  table  S  1.985-2T .  .  .  1545-1051. 

PART 1-{AMENDED] 

Par.  3.  The  authority  for  Part  1  is 
amended  by  adding  the  following 
citation: 


Authority: 26 U.S.C. 7605.  *  *  'Sections 
1.985-OT  throug])  1.985-^T  are  also  issued 
under  the  authority  of  26  U.S.C.  985. 

Par.  4.  New  { §  1.985-OT  dut)ugh  1.985- 
5T  are  added  immediately  after  S  1-981- 
3  to  read  as  follows: 

S  1.985-OT   OutNna  of  regulation. 

§  1.965-1  T   Functional  currency. 

(a)  Applicability  and  effective  date. 

(b)  Dollar  functional  currency. 

(c)  Functional  currency  of  a  QBU  that 
is  not  required  to  use  the  dollar. 

(d)  Single  functional  ciurency  for  a 
foreign  corporation. 

(e)  Translation  of  nonfimctional 
currency  transactions 

(f)  Examples. 

§  1.985-2T   Election  to  use  the  United 
States  dollar  as  the  functional  currency 
of  a  QPU. 

• 

(a)  Background  and  scope. 

(b)  Eligible  QBU. 

(c)  Time  and  manner  for  dollar 
election. 

(d)  Effect  of  dollar  election. 

§1.985-37    United  States  dollar 
approximate  separate  transactions 
method. 

(a)  Scope. 

(b)  In  general. 

(c)  Translation  into  United  States 
dollars. 

(d)  Currency  gain  or  loss. 

§  1.985-^T   Method  of  accounting. 

(a)  Adoption  or  election. 

(b)  Condition  for  changing  functional 
currencies. 

(c)  Relationship  to  certain  other 
income  tax  sections. 

§  1.985-5T   Adjustments  required  upon 
change  in  functional  currency. 
[Reserved] 

i  1.985- IT    Functional  currency. 

(a)  Applicability  and  effective  date — 
(1)  Purpose  and  scope.  These  regulations 
provide  guidance  with  respect  to 
defining  the  functional  currency  of  a 
taxpayer  and  each  qualified  business 
unit  (QBU),  as  defined  in  section  989(a). 
A  taxpayer  and  each  QBU  must  make 
all  determinations  under  subtide  A  of 
the  Code  (relating  to  income  taxes)  in 
their  respective  fiinctional  currency. 
This  section  sets  forth  rules  for 
determining  when  the  functional 
currency  is  the  United  States  dollar 
(dollar)  or  a  currency  other  than  the 
dollar.  Section  1.985-2T  provides  an 
election  to  use  the  dollar  as  the 
functional  currency  for  certain  QBUs 
that  absent  the  election  would  have  a 
functional  currency  that  is  a 
hyperinflationary  currency,  and  explains 


the  effect  of  making  the  election.  Section 
1.985^T  sets  forth  the  accounting 
method  electing  QBUs  must  use  to 
compute  their  profit  and  loss  or  earnings 
and  profits.  Section  1.985-4T  provides 
that  the  adoption  of  a  functional 
currency  is  a  method  of  accounting  and 
sets  fordi  conditions  for  a  change  in 
functional  currency.  Finally,  §  1.985-5T 
provides  adjustments  that  are  required 
to  be  made  upon  a  change  in  functional 
currency. 

(2)  Effective  date.  The  regulations  set 
forth  in  ( 1.985-lT  through  5T  are 
effective  for  taxable  years  beginning 
after  December  31, 1986. 

(b)  Dollar  functional  currency.  The 
dollar  shall  be  the  functional  currency  of 
a  taxpayer  or  QBU  described  in  any 
subparagraph  of  this  paragraph  (b) 
regardless  of  the  currency  used  in 
keeping  its  books  and  records  (as 
defined  in  section  989(a)). 

(1)  A  taxpayer  that  is  not  a  QBU. 

(2)  A  QBU  that  conducts  its  activities 
primarily  in  dollars.  A  QBU  conducts  its 
activities  primarily  in  dollars  where  the 
currency  of  the  economic  environment 
in  which  the  QBU  conducts  its  activities 
is  primarily  the  dollar.  The  facts  and 
circumstances  set  forth  in  paragraph 
(c)(2)  of  this  section  shall  apply  in 
making  this  determination. 

(3)  A  QBU  diat  has  die  United  States 
as  its  residence  (as  defined  in  section 
988(a)(3)(B)). 

(4)  A  QBU  that  elects  to  use,  or  is 
otherwise  required  to  use,  the  dollar  as 
its  functional  currency  under  {  1.985-2T. 

(5)  A  QBU  that  does  not  keep  books 
and  records  in  the  currency  of  any 
economic  environment  in  which  a 
significant  part  of  its  activities  is 
conducted.  Whether  a  QBU  keeps  such 
books  and  records  is  determined  in 
accordance  with  paragraph  (c)(3]  of  this 
section. 

Regardless  of  any  change  in 
circumstances,  a  QBU  described  in  any 
subparagraph  of  this  paragraph  (b)  may 
not  change  its  functional  currency 
unless  the  permission  of  the 
Commissioner  is  granted  under  §  1.985- 
4T. 

(c)  Functional  currency  of  a  QBU  that 
is  not  required  to  use  the  dollar — (1) 
General  rule.  The  functional  currency  of 
a  QBU  that  is  not  required  to  use  the 
dollar  under  paragraph  (b)  of  this 
section  shall  be  the  currency  of  the 
economic  environment  in  which  a 
significant  part  of  the  QBU's  activities  is 
conducted,  if  the  QBU  keeps  its  books 
and  records,  or  is  presumed  under 
paragraph  (c)(3)  of  this  section  to  keep 
its  books  and  records,  in  such  currency. 

(2)  Economic  environment  For 
purposes  of  section  985  and  the 
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regulatioiis  thereunder,  the  economic 
environment  in  which  a  •ignificant  part 
of  a  QBlTs  activities  is  conducted  shall 
be  determined  by  taking  into  account  all 
the  facts  and  drctunstances. 

(i)  Facts  and  circumstances.  The  facts 
and  circumstances  that  are  considered 
in  determining  the  economic 
environment  in  which  a  significant  part 
of  a  QBUs  activities  is  conducted 
include,  but  are  not  limited  to,  the 
following: 

(A)  The  currency  of  the  country  in 
which  the  QBU  is  a  resident  as 
determined  und«  section  988(a)(3)(B): 

(B)  The  principal  currency  of  the 
QBU's  cash  flows; 

(C)  The  principal  currency  in  which 
the  QBU  generates  revenues  and  incurs 
expenses; 

(D)  The  principal  currency  in  which 
the  borrowing  or  lending  of  the  QBU  is 
conducted;  , 

(E)  The  ourency  of  the  QBU's 
principal  sales  maricet; 

(F)  The  duration  of  the  QBU's 
business  operations;  and 

(G)  The  significance  and/or  volume  of 
the  QBU's  independent  activities. 

(ii)  Rate  of  inflation.  The  rate  of 
inflation  (regardless  of  how  it  is 
determined)  shall  not  be  a  factor  used  to 
determine  a  QBU's  economic 
environment. 

(iii)  Consistency.  A  taxpayer  must 
consistently  apply  the  facts  and 
circumstances  test  set  forth  in  this 
paragraph  (c)(2)  in  evaluating  the 
economic  environnent  of  its  QBUs,  i.e., 
its  branches,  that  engage  in  the  same  or 
similar  trades  or  businesses. 

(3)  Books  and  records  presamption.  A 
QBU  shall  be  presumed  to  keep  books 
and  records  in  the  currency  of  the 
economic  environment  in  tvbich  a 
significant  part  of  its  activities  are 
conducted.  The  presumption  may  be 
overcome  only  if  the  QBU  can 
demonstrate  to  the  satisfaction  of  the 
district  director  that  a  substantial 
nontax  purpose  exists  for  not  keeping 
any  books  and  records  in  such  currency. 

(4)  Multiple  currencies.  If  a  QBU  has 
more  than  one  currency  that  satisfies 
the  requirements  of  paragraph  (c)(1)  of 
this  section,  the  QBU  may  choose  any 
such  currency  as  its  functional  currency. 

(5)  Relationship  of  United  States 
accounting  principles.  If  a  QBU  has  its 
residence  outside  the  United  States  (as 
determined  under  section  g88(a)(3)(B)). 
the  currency  of  the  QBU  for  purposes  of 
United  States  gener^y  accept^ 
accounting  principles  (GAAl^  will 
ordinarily  hie  accepted  as  the  functional 
currency  of  the  QBU  fw  income  tax 
purposes  if  the  GAAP  determination 
regarding  such  curreacy  is  based  on 
facts  and  circumstaaces  substantially 


similar  to  those  set  forth  in  paragraph 
(c)(2)  of  diis  section. 

(6)  Effect  of  changed  circumstances. 
Regardless  of  any  change  in 
circumstances,  a  QBU  may  not  change 
the  functional  currency  determined 
under  this  section  (c)  unless  the 
permission  of  the  Commissioner  is 
granted  under  S  1.985-4T  or  considered 
to  have  been  granted  under  S  1.985- 
2T(d)(4). 

(d)  Single  functional  currency  for  a 
foreign  corporation — (1)  General  rule. 
This  paragraph  (d)  applies  to  foreign 
corporations  that  have  two  or  more 
QBUs  all  of  which  do  not  have  the  same 
functional  currency.  The  foreign 
corporation  shall  be  treated  as  having  a 
single  functional  currency  for  the 
corporation  as  a  whole  that  may  be 
different  from  the  functional  currency  of 
one  or  more  of  its  QBUs.  The 
determination  of  a  fo^ign  corporation's 
functional  currency  shaU  be  made  by 
first  applying  paragraph  (d)(l](i]  and 
then  paragraph  (d)(l](ii)  of  this  section. 

(i)  Step  1.  Each  QBU  of  the  foreign 
corporation  determines  its  functional 
currency  in  accordance  with  the  rtiles 
set  forth  in  paragraphs  (b)  and  (c)  of  this 
section  and  i  1.985-2T. 

(ii)  Step  2.  The  foreign  corporation 
determines  its  functional  currency 
applying  the  principles  oi  paragraphs  (b) 
and  (c)  of  this  section  to  the 
corporation's  activities  as  a  whole. 
Thus,  if  a  foreign  corporation  has  two 
branches,  the  corporation  shall 
determine  its  functional  currency  by 
applying  the  principles  of  paragraphs  (b) 
and  (c)  of  this  section  to  the  combined 
activities  of  the  corporation  and  the 
branches. 

For  purposes  of  this  paragr^h  (d)(1).  if 
a  QBU  of  a  foreign  corporation  has  the 
doUar  as  its  functional  currency  under 
S  1.985-2T  (relating  to  the  dollar 
election),  the  QBU's  activities  shall  be 
considered  doUar  activities  of  the 
corpwatioo. 

(2)  TranslaUon  of  income  or  loss  of 
QBUs  having  different  functional 
currencies  than  the  foreign  corporation 
as  a  whole.  Where  the  functional 
currency  of  a  foreign  corporatioo  as  a 
whole  differs  from  the  fuiictional 
currency  of  one  or  more  of  its  QBUs. 
each  such  QBU  shall  determine  the 
amount  of  its  income  or  loss  or  earnings 
and  profits  (or  deficit  in  earnings  and 
profits]  in  its  functional  currency  under 
the  principles  of  section  967  (relating  to 
branch  transactions).  The  amount  ot 
income  or  loss  or  eanungs  and  profus 
(or  deficit  in  earnings  aad  profits)  of 
each  QBU  in  its  functional  currency 
shall  then  be  translated  into  the  foreign 
corporation's  functional  currency  using 


the  appropriate  exchange  rate  as 
defined  in  section  989(b)(4)  for  purposes 
of  determining  the  corporation's  income 
or  earnings  aiid  profits. 

(e)  Translation  of  nonfunctional 
currency  transactions.  Except  for  a  QBU 
using  the  dollar  approximate  separate 
transactions  method  described  in 

S  1.98&-OT,  each  QBU  shall  translate 
each  of  its  nonfunctional  currency 
transactions  using  the  separate 
transactions  method — that  is,  gain  or 
loss  must  be  computed  relative  to  a 
QBU's  functional  currency  on  a 
transaction-by-transaction  basis. 

(f)  Examples.  The  provisions  of  this 
section  are  illustrated  by  the  following 
examples: 

Example  (1).  P,  a  domestic  corporation, 
operates  a  branch,  X,  in  forei^  Country  A.  X 
is  a  QBU  within  the  meaning  of  section 
9S9(a).  The  currency  of  Country  A  is  the  LC 
All  of  X's  purchases,  sales,  and  expenses  are 
in  the  LC.  The  laws  of  A  require  X  to  keep 
books  and  records  in  the  LC.  It  is  determined 
that  the  LC  is  the  currency  of  X  under  United 
States  generally  accepted  accounting 
principles.  This  determination  is  based  on 
facts  and  circumstances  substantially  similar 
to  those  set  forth  m  paragraph  (c)(2)  of  this 
section.  Under  these  facts,  the  functional 
currency  of  X  is  the  LC 

Example  (2).  P.  a  domestic  bank,  operates 
in  branch  fbtm  in  foreign  Country  R.  The 
branch  is  a  QBU  within  the  meaning  of 
section  9a9(a).  The  currency  of  Country  R  is 
the  LC.  The  laws  of  R  require  the  branch  to 
keep  books  and  records  in  uie  LC.  The 
branch  cnstomarily  loans  dollars  and  LCs.  bi 
the  case  of  a  LC  loan,  the  branch  fixes  the 
terms  of  the  loan  by  reference  to  a 
contemporary  London  biter-Bank  Offered 
Rate  (LIBOR)  on  dollar  deposiU.  For 
instance,  the  interest  on  the  amount  of  the 
outstanding  LC  loan  principal  might  equal 
LIB(M  plus  2  percent  and  the  amount  of  the 
outstanding  LC  loan  principal  would  be 
adjusted  to  reOect  clumges  in  the  dollar  value 
of  the  LC.  The  branch  is  typically  funded  with 
dollar-denominated  funds  borrowed  from 
related  and  unrelated  parties.  Under  these 
facts,  the  branch's  activities  are  primarily 
conducted  in  dollars.  Thus,  although  the 
branch  keeps  its  books  and  records  in  LCs, 
the  branch's  functional  currency  is  the  dollar. 

Example  (31.  S,  a  foreign  corporation 
organized  in  T,  is  wholly-owned  by  P.  a 
domestic  corporation.  The  currency  of  T  is 
the  LC.  S's  books  and  records  are  maintained 
in  the  LC  S  purchases  most  of  the  products  it 
sells  from  P.  These  purchases  are  made  in 
dollars.  In  addition,  most  of  S's  gross  receipts 
are  generated  by  transactions  denominated 
in  dollars.  S's  only  LC  activities  are  paying 
■oca)  taxes,  empkiyee  wages,  and  local 
expenses  such  as  rent  and  electricity.  It  is 
determined  thai  the  LC  is  the  currency  of  S 
under  United  States  generally  accepted 
accounting  principles.  This  determination  is 
based  on  facts  and  circumstances 
substantially  similar  to  those  set  forth  in 
paragraph  (cH2)  of  this  section.  Under  these 
facts.  S's  activities  are  primarily  conducted  in 


dollars.  Thus,  although  S  maintains  books 
and  records  in  LCs  and  uses  the  LC  as  its 
currency  under  United  States  generally 
accepted  accounting  principles,  S's  functional 
currency  is  the  dollar. 

Example  (4).  S,  a  foreign  corporation 
organized  in  U,  is  wholly-owned  by  P,  a 
domestic  corporation.  The  currency  of  U  is 
the  LC.  S's  sole  function  is  acting  as  a 
financing  vehicle  for  P  and  domestic 
corporations  that  are  affiliated  with  P.  All 
borrowing  and  lending  between  S  and  P  and 
its  domestic  affiliates  are  in  dollars. 
Furthermore,  primarily  all  of  S's  other 
borrowings  are  dollar  denominated.  S's  only 
LC  activities  are  paying  local  taxes,  employee 
wages,  and  local  expenses  such  as  rent  and 
electricity.  S  keeps  its  books  and  records  in 
the  LC.  Under  these  facts,  S's  activities  are 
primarily  conducted  in  dollars.  Thus, 
although  S  keeps  its  books  and  records  in 
LCs,  S's  functional  currency  is  the  dollar. 

Example  (5).  S,  a  foreign  corporation 
organized  in  A,  is  wholly  owned  by  P,  a 
domestic  corporation.  The  currency  of  A  is 
the  LC.  S's  sole  function  is  holding  portfolio 
stock  of  Country  A  corporations  and  debt 
instruments  denominated  in  LCs.  The  stock 
and  the  debt  instruments  could  readily  be 
held  by  P.  S  funds  these  investments 
primarily  with  contributions  made  by  P.  All 
dividends  and  interest  paid  to  S  are  currendy 
remitted  to  P.  S  performs  no  significant 
activities  in  A  has  no  employees,  and  no 
office  or  other  fixed  place  of  business.  S's 
only  other  LC  activity  is  paying  local  taxes.  S 
keeps  its  books  and  records  in  the  LC.  Under 
these  facts.  S's  activities  are  primarily 
conducted  in  dollars.  Thus,  although  S  keeps 
its  books  and  records  in  LCs,  S's  functional 
currency  is  the  dollar  because  its  activities 
are  primarily  in  the  dollar.  The  result  in  this 
example  would  be  the  same  if  rather  than 
holding  portfolio  stock  of  Country  A 
corporations  and  debt  instruments 
denominated  in  LCs,  S's  sole  function  was 
holding  stock  in  domestic  corporations  and 
debt  instruments  denominated  in  doliars  that 
could  readily  be  held  by  P. 

Example  (6).  S,  a  foreign  corporation 
organized  in  A,  is  wholly-owned  by  P,  a 
domestic  corporation.  Ihe  currency  of  A  is 
the  LC.  S  invests  in  a  wide  variety  of  stock 
and  securities  for  its  own  account.  S  has  a 
fixed  place  of  business  in  A,  employs 
portfolio  managers,  and  has  the  independent 
authority  to  invest  its  earnings,  finance  its 
transactions,  and  manage  its  portfoUo.  S's 
activities  are  primarily  funded  through  its 
earnings  and  third  party  loans.  S  conducts 
most  of  its  borrowing  and  investment  activity 
in  the  LC.  S  maintains  its  books  and  records 
in  the  LC  It  is  determined  that  the  LC  is  the 
currency  of  S  under  United  States  generally 
accepted  accounting  principles.  This 
determination  is  based  on  facts  and 
circumstances  substantially  similar  to  those 
set  forth  in  paragraph  (c)(2}  of  this  section. 
Under  these  facts,  S's  functional  currency  is 
theLC. 

Example  (7).  D  is  a  domestic  corporation 
whose  primary  activity  is  the  extraction  of 
natural  gas  and  oil  through  a  branch 
operation  in  foreign  country  Y.  The  branch  is 
a  QBU  within  the  meaning  of  section  989(a). 
The  currency  of  Y  is  the  LC.  The  branch  bills 


a  significant  amount  of  its  natural  gas  and  oil 
sales  in  dollars  and  a  significant  amount  in 
LCs.  The  branch  also  incurs  significant  LC 
and  dollar  expenses  and  liabilities.  The  laws 
of  country  Y  require  the  branch  to  keep  its 
books  and  records  in  the  LC  It  is  determined 
that  the  dollar  is  the  currency  of  the  branch 
under  United  States  generally  accepted 
accounting  principles.  This  determination  is 
based  on  facts  and  circumstances 
substantially  similar  to  those  set  forth  in 
paragraph  (c](2}  of  this  section.  Absent  other 
factors  indicating  that  the  branch  primarily 
conducts  its  activities  in  the  dollar,  D  could 
choose  either  the  dollar  or  ttie  LC  as  the 
branch's  functional  currency  because  it  has 
significant  activities  in  both  the  dollar  and 
the  LC,  provided  tlie  branch  maintains  books 
and  records  in  both  currencies. 

Example  (8).  S,  a  foreign  corporation 
organized  in  Country  X,  is  wholly  owned  by 
P.  a  domestic  corporation.  S  conducts  all  of 
its  operations  through  two  branches.  Branch 
A  is  located  in  Country  F  and  branch  B  is 
located  in  country  G.  S,  A,  and  B  are  QBUs 
within  the  meaning  of  section  989(a).  The 
currency  il  Country  F  is  the  FC  and  the 
currency  of  Country  G  is  the  LC.  The 
functional  currencies  of  S,  A  and  B  are 
determined  in  a  two  step  procedure. 

Step  1:  The  functional  currency  of 
branches  A  and  B.  Branch  A  and  branch  B 
both  conduct  all  activities  in  their  respective 
local  currencies.  The  FC  is  the  currency  of 
branch  A  and  the  LC  is  the  currency  of 
branch  B  under  United  States  generally 
accepted  accounting  principles.  This 
determination  is  based  on  facts  and 
circumstances  substantially  similar  to  those 
set  forth  in  paragraph  (c)(2)  of  this  section. 
Under  these  facts,  the  functional  currency  of 
branch  A  is  the  FC  and  the  functional 
currency  of  branch  B  is  the  LC. 

Step  Z-  The  functional  currency  ofS.  S's 
functional  currency  is  determined  by 
disregarding  the  fact  that  A  and  B  are 
brandies.  When  A's  activities  and  B's 
activities  are  viewed  as  a  whole,  S 
determines  that  it  only  conducts  significant 
activities  in  the  LC.  Therefore,  S's  functional 
currency  is  the  LC.  See  examples  (10),  (11), 
and  (12)  for  examples  of  how  the  earnings 
and  promts  of  a  foreign  corporation,  which 
has  branches  with  different  functional 
currencies,  are  determined. 

Example  (9).  Assume  the  same  facts  as  in 
example  (8),  except  that  S  does  not  exist  and 
P  conducts  all  of  its  operations  through 
branch  A  and  branch  B.  In  this  instance  Fs 
functional  currency  in  Step  2  is  the  dollar, 
regardless  of  the  fact  that  its  branches' 
activities  viewed  as  a  whole  are  in  LC 
because  P  is  a  taxpayer  whose  residence  is 
the  United  States  under  section 
988(a)(3)(B)(i).  Therefore,  while  the  functional 
currency  of  branch  A  is  the  FC  and  the 
functional  currency  of  branch  B  is  the  LC,  the 
functional  currency  of  P  is  the  dollar  because 
its  residence  is  the  United  States. 

Example  (10).  The  facts  are  the  same  as  in 
example  (8).  In  addition,  assume  that  in  1987 
branch  A  has  income  of  100  FC  and  branch  B 
has  income  of  100  LC  as  determined  under 
section  987.  The  weighted  average  exchange 
rate  for  the  year  is  1  FC/2  LC.  Branch  A's 
income  is  translated  into  200  LC  for  purposes 


of  computing  S's  income  and  earnings  and 
profits  in  1967.  Thus,  the  total  earnings  and 
profits  of  S  from  branch  A  and  branch  B  for 
1967  is  300  LC. 

Example  (11).  X,  a  foreign  corporation 
organized  in  Country  W,  is  wholly  owned  by 
P,  a  domestic  corporation.  Both  X  and  P  are 
calendar  year  taxpayers  that  began  business 
during  1987.  X  operates  exclusively  through 
two  branches,  A  and  B.  both  of  which  are 
located  outside  of  Country  W.  The  functional 
currency  of  X  and  A  is  the  LC,  while  the 
functional  currency  of  B  is  the  DC.  The 
income  of  B  must  be  computed  under  section 
987,  relating  to  branch  transactions.  In  1987, 
A  earns  900  LCs  of  nonsubpart  F  income  and 
B  earns  200  DCs  of  nonsubpari  F  income. 
Under  section  g04(d)(2),  A's  income  is 
financial  service  income  and  B's  income  is 
general  limitation  income.  In  order  to 
determine  X's  earnings  and  profits,  B's 
income  must  be  translated  into  LCs  (the 
functional  currency  of  X).  The  weighted 
average  exchange  rate  for  1967  is  1 LC/2  DC. 
Thus,  in  1967  X's  current  earnings  and  pronts 
(and  its  post-ige6  undistributed  earnings)  are 
1000  LCs  consisting  of  900  LCs  of  financial 
services  income  earned  by  A  and  100  LCs 
(200  DC/2]  of  general  limitation  income 
earned  by  E  Neither  A  nor  B  make  any 
remittances  during  1987. 

In  1988,  neither  A  nor  B  earns  any  income 
or  generate  any  loss.  On  December  31, 1988, 
A  remits  SO  LCs  directly  to  P.  The  remittance 
to  P  is  considered  to  be  remitted  by  A  to  X 
and  then  immediately  distributed  by  X  as  a 
dividend.  The  50  LC  remittance  does  not 
result  in  an  exchange  gain  or  loss  under 
section  987  to  X  because  the  functional 
currency  of  X  and  A  is  the  LC  See  section 
987(3).  Under  section  g04(d)(3](D],  the  SO  LC 
dividend  is  treated  as  income  in  a  separate 
category  to  the  extent  of  the  dividend's  pro 
rata  share  of  X's  earnings  and  profits  in  each 
separate  limitation  category.  Thus,  90 
percent  or  45  LCs,  is  treated  as  financial 
services  income,  and  5  percent  or  5  LCs,  is 
treated  as  general  limitation  income.  After 
the  dividend  distribution,  X  has  950  LCs  of 
accumulated  earnings  and  profits  consisting 
of  855  LCs  of  financial  service  limitation 
income  and  95  LCs  of  general  limitation 
income. 

Example  (12).  The  facts  are  the  same  as  in 
example  (11)  except  that  A  makes  no 
remittance  during  1968  but  B  remits  120  DCs 
to  X  on  December  31, 1988,  which  X 
immediately  converts  into  LCs,  and  X  makes 
no  dividend  distribution  during  1986.  Assume 
that  the  appropriate  exchange  rate  for  the 
remittance  is  1 LC/3  DCs.  B's  remittance 
triggers  exchange  loss  to  X.  See  section 
987(3).  Under  section  987,  the  exchange  loss 
on  the  remittance  is  20  LCs  calculated  as 
follows:  40  LCs,  which  is  the  LC  value  of  the 
120  DC  remittance  (120  DCs/3],  less  60  LC 
their  LC  basis  (120  DCs/2).  Under  section 
967(3)(B),  the  20  LC  loss  is  allocated  solely  to 
X's  general  limitation  income.  At  the  end  of 
1988,  X's  accumulated  earnings  and  profits 
(and  post-1986  undistributed  eanungs)  are 
980  LCs  (1000  LCs  -  20  LCs).  The  980  LCs 
consist  of  900  LCs  of  financial  services 
income  and  80  LCs  (100  LCs  -  20  LCs]  of 
general  limitation  ir.come. 
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Sl.M6-aT   EleeltaiileHeettwUiiaed 

■•  Sm  mndtoml  cwiency  of  a 


(a)  Background  and  scope.  Section 
985(b](3]  of  the  Code  provides  that  a 
qualified  busines*  unit  ("QBU")  with  a 
functional  currency  other  than  the 
United  States  dollar  (the  "dollar")  under 
section  gB5(b)  (1)  and  (2)  may.  to  the 
extent  provided  in  regidations.  elect  to 
use  the  dollar  as  its  functiraal  currency. 
Pursuant  to  the  regnlatory  authority 
provided  by  section  M5(b)(3),  this 
section  permits  an  eligible  QBU  to  elect 
to  use  the  dollar  as  its  functional 
currency.  An  election  to  use  a  doUax 
functional  currency  is  not  permitted  For 
a  QBU  other  than  an  eligible  QBU. 
Paragraph  (b)  of  this  section  defines  an 
eligible  QBU.  Paragraph  (c)  of  this 
section  describes  the  time  and  manner 
for  making  the  dollar  election,  and 
paragraph  (d)  of  this  section  describes 
the  eSiect  of  making  die  election.  For  the 
definition  of  a  QBU.  see  section  0e9(a]. 

(b)  EUgible  QBlf—{l]  In  general  The 
term  "eUgible  QBU"  means  a  QBU 
whose  functional  currency  is  a 
hyperinfiationary  currency  absent  the 
dollar  election.  See  }  1.965-17  to 
determine  the  functional  currency  of  a 
QBU  absent  the  dollar  election. 

(2)  Hyperinfiationary  currency.  The 
term  "hyperinfiationary  currency" 
means  thie  currency  of  a  country  in 
which  there  is  cumulative  inflation 
during  the  base  period  of  at  least  100 
percent  as  determined  by  reference  to 
the  consumer  price  index  of  the  country 
listed  in  the  monthly  issues  of 
"International  Financial  Statistics"  or  a 
successor  publication  of  the 
International  Monetary  Fund.  Base 
period  means,  with  respect  to  any 
taxable  year,  the  thirty-six  calendar 
months  immediately  preceding  the  last 
day  of  such  taxable  year. 

(c)  Time  and  manner  for  dollar 
election — (l)  QBUg  that  are  braiKhe$  of 
United  States  persons.  If  an  eligible 
QBU  is  a  branch  of  a  United  States 
person,  the  dollar  election  shall  be  made 
by  attaching  a  statement  to  the  United 
States  person's — 

(i)  Timely  filed  federal  income  tax 
return  (inckiding  extensions)  for  the 
taxable  year  the  election  is  made,  or 

(ii)  Amended  return  for  the  first 
taxable  year  beginning  in  1987  filed 
within  180  days  after  the  date  this 
Temporary  Regulation  is  promulgated  in 
the  Fadacal  Register-  in  the  case  of  an 
election  for  the  person's  first  taxable 
year  beginning  in  1987. 
The  statement  shall  identify  the  election 
as  a  "Dollar  Election"  and  describe  the 
coimtry  where  the  principal  place  of 
business  of  the  eligible  ^U  is  located. 


(2)  Eligible  QBUs  tfiat  are  controlled 
foreign  corporations  or  branches  of 
controlled  foreign  corporations — (i)  In 
general.  If  an  eligible  QBU  is  a 
controlled  foreign  corporation  (as 
described  in'section  957).  or  a  branch  of 
a  controlled  foreign  coqjoration.  the 
election  may  be  made  either  by  the 
foreign  corporation  or  by  the  controlling 
United  States  shareholders  on  behalf  of 
the  foreign  corporation  by — 

(A)  Filing  the  written  statement 
described  in  paragraph  (c](2)(ii]  of  this 
section  at  the  time  and  in  the  manner 
prescribed  dierein.  and 

(B)  Providing  the  written  notice' 
required  by  paragraph  (cK2)(iii)  of  this 
section  at  the  time  and  in  the  manner 
prescribed  therein. 

The  term  "controlling  United  States 
shareholders"  means  those  United 
States  shareholders  (as  defined  in 
section  951(b))  who,  in  the  aggregate, 
own  (within  the  meaning  of  section 
958(a]]  greater  than  50  percent  of  the 
total  combined  voting  power  of  all 
classes  of  stock  of  the  foreign 
corporation  entitled  to  vote.  If  the 
foreign  corporation  is  a  controlled 
foreign  cmporation  (as  described  in 
section  957)  but  the  United  States 
shareholders  do  not  in  the  aggregate, 
own  the  requisite  voting  power,  the  term 
"controlling  United  States  shareholders" 
means  all  Ae  United  States 
shareholders  (as  defined  in  section 
951(b)]  who  own  (within  the  meaning  of 
section  958(a))  stodc  of  the  controlled 
foreign  corporation. 

(ii)  Written  statement.  The  written 
statement  required  by  paragraph 
(c)(2)(i)(A)  of  this  section  shall  be  fointly 
executed  by  the  controlling  United 
States  shareholders  (or  by  an  officer  or 
director  of  the  foreign  corporation  with 
the  authority  to  act  for  the  foreign 
corporation,  if  the  election  is  made  by 
the  corporation).  The  statement  shall  be 
filed  with  the  Director  of  the  Internal 
Revenue  Service  Center,  11601 
Roosevelt  Blvd.,  Miiladelphia, 
Pennsylvania  19155,  within  180  days 
after  the  close  of  the  taxable  year  of  the 
foreign  corporation  with  respect  to 
which  the  dollar  election  is  made  (or  270 
days  in  the  case  of  the  foreign 
corporation's  first  taxable  year 
beginning  in  1987,  if  the  dollar  election  is 
made  for  such  year).  The  statement  shall 
set  forth:  The  name  and  country  of 
organizati<m  of  the  foreign  corporation; 
the  country  where  the  principal  place  of 
business  of  each  eligible  QBU  that  is  a 
branch  of  the  foreign  corporation  is 
located;  the  names,  addresses,  taxpayer 
identification  numbers  and  stock 
interest  of  the  controlling  United  States 
shareholders  (or  all  the  United  States 


persons  known  by  the  foreign 
corporation  who  own  (within  the 
meaning  of  section  9S8(a))  stock  in  the 
corporation,  if  the  election  is  made  by 
the  foreign  corporation);  that  the  dollar 
election  is  being  made  by  or  for  the 
foreign  corporation  (or  an  digible  QBU 
branch  of  audi  corporation):  the  names, 
addresses,  taxpayer  identification 
numbers  of  all  United  States  persons 
notified  of  the  doDar  election;  and  such 
other  information  as  the  Commissioner 
may  by  forms  or  otherwise  require. 

(iii)  Notice.  Prior  to  filing  the  written 
statement  described  in  paragraph 
(c)(2)(ii)  of  this  section,  the  controlling 
Unitoi  States  shareholdera  (or  the 
foreign  corporation,  if  the  dollar  Section 
is  made  by  the  corporation)  shall 
provide  written  notice  of  the  dollar 
election  made  to  all  United  States 
persons  known  to  be  shareholders  who 
own  (within  the  meaning  of  section 
958(a))  stock  of  the  foreign  corporation. 
Sudi  notice  shall  also  include  all 
information  set  fordi  in  the  written      , 
statement  (as  described  in  paragraph 
(c)(2)(ii)  of  this  section). 

(iv)  Reasonable  cause  exception. 
Failure  of  the  controlling  United  States 
shareholders  (or  the  foreign  corporation, 
if  the  dollar  election  is  made  by  the 
corporation)  to  timely  file  the  written 
statement  required  by  paragraph 
(c)(2Hi)(A)  of  this  section  or  to  provide 
written  notice  to  a  United  States  person 
required  to  be  notified  by  paragraph 
(c)(2](iii)  of  this  section  shall  not 
invalidate  the  dollar  election  made,  if  it 
is  established  to  the  satisfaction  of  the 
district  director  that  reasonable  cause 
existed  for  such  failure. 

(3)  Eligible  QBUs  that  are 
noncontrolled  foreign  corporations  or 
branches  of  noncontrolled  foreign 
corporations.  If  an  eligible  QBU  is  a 
noncontrolled  foreign  corporation  (a 
foreign  corporation  not  described  in 
section  957).  or  a  branch  of  a 
noncontrolled  fioreign  corporation,  the 
dollar  election  must  be  made  by  the 
corporation  or  the  majority  domestic 
corporate  shareholders  on  behalf  of  the 
corporation  by  applying  the  rules 
provided  in  paragraph  (c)(2)(i)  (A)  and 
(B).  (ii).  (iii).  and  (iv)  of  this  section 
substituting  "majority  domestic 
corporate  shardioldws"  for  "controlling 
United  States  shareholdera"  wherever  it 
appean  therein.  The  term  "majority 
domestic  corpanXe  shareholdera" 
means  those  domestic  corporate 
shareholdera  (as  described  in  section 
902(a))  who.  in  the  aggregate,  own 
(within  the  »w«*nni»^  of  section  958(a)) 
greater  than  50  percent  of  the  total 
combined  voting  stock  of  all  classes  of 
stock  of  the  noncontrolled  foreign 


corporation  entiUed  to  vote  that  is 
owned  (within  the  meaning  of  section 
958(a))  by  all  the  domestic  corporate 
shareholdera. 

(d)  Effect  of  dollar  election— [\) 
General  rule.  If  a  dollar  election  is  made 
(or  considered  made  under  paragraph 
(d)(3)  of  this  section)  by  or  on  behalf  of 
an  eligible  QBU,  the  QBU  shall  be 
adeemed  to  have  the  dollar  as  its 
functional  currency.  Since  the  use  of  a 
dollar  functional  currency  purauant  to 
this  i  1.985-ZT  is  an  accounting  method 
of  the  foreign  corporation,  each  United 
States  peraon  that  owns  (within  the 
meaning  of  section  956(a))  stock  of  the 
foreign  corporation  must  take  all  of  its 
federal  income  tax  calculations  with 
respect  to  the  foreign  corporation  using    . 
the  dollar  as  die  corporation's  functional 
currency  (regardless  of  when  ownerahip 
was  acquired  or  whether  the  United 
States  peraon  received  the  written 
notice  required  by  paragraph  (c)(2)(i)(A) 
of  this  section). 

(2)  Computation — (i)  In  general. 
Except  as  provided  in  paragraph 
(d)(2)(ii)  of  this  section,  any  eligible 
QBU  Uiat  purauant  to  this  S  1.985-2T  has 
a  dollar  functional  currency  must 
compute  profit  and  loss  or  earnings  and 
profits  (or  deficits  in  earnings  and 
profits)  in  dollara  using  the  dollar 
approximate  separate  transactions 
method  described  in  S  1.985-3T. 

(ii)  Separate  transactions  method.  An 
eligible  QBU  that  has  a  dollar  functional 
currency  pursuant  to  this  {  1.985-2T 
may  use  a  separate  transactions  method 
only  if  the  QBU  demonstrates  to  the 
satisfaction  of  the  Commissioner  that  it 
can  properly  employ  such  method.  For 
the  definition  of  a  separate  transactions 
method,  see  i  1.985-lT(e). 

(3)  Conformity — (i)  General  rule.  If  a 
dollar  election  is  made  under  S  1.985-2T 
for  an  eligible  QBU  ("electing  QBU"). 
then  the  dollar  shall  be  the  functional 
currency  of  any  related  peraon,  or 
branch  of  any  related  peraon.  that  is  an 
eligible  QBU.  For  purposes  of  the 
preceding  sentence,  the  term  "related 
peraon"  means  any  peraon  with  a 
relationship  defined  in  section  287(b)  to 
the  electing  QBU  (or  to  the  United  States 
or  foreign  peraon  of  which  the  electing 
QBU  is  a  part).  In  determining  whether 
two  or  more  corporations  are  memben 
of  the  same  controlled  group  under 
section  267(b)(3),  a  peraon  is  considered 
to  own  stock  owned  directiy  by  such 
person,  stock  owned  with  the 
application  of  section  lS63(e)(l),  and 
stock  owned  with  the  application  of 
section  287(c). 

(ii)  Branches  of  United  States  and 
foreign  persons.  If  a  dollar  election  is 
made  for  a  QBU  branch  of  any  peraon, 
each  eligible  QBU  branch  of  such  peraon 


shall  have  the  dollar  as  its  functional 
currency. 

(4)  Required  adjustments — {i)  In 
general.  Except  as  provided  in 
paragraph  (d)(4)(ii)  of  this  section,  if  an 
eligible  QBU's  functional  currency 
changes  due  to  a  dollar  election,  or  to 
the  conformity  requirements  of 
paragra{^  (d)(3)  ol  this  section,  such 
change  shall  be  deemed  for  purposes  of 
S  1.985--4T  to  be  consented  to  by  the 
Commissioner.  No  adjustments  under 
section  481(a)  shall  be  required  solely 
because  of  the  change.  However,  the 
QBU  must  make  the  adjustments,  if  any. 
required  by  S  1.985-5T. 

(ii)  Additional  adjustments  required  in 
certain  circumstances — (A)  In  general. 
If  a  dollar  election  is  not  made  by  or  on 
behalf  of  a  QBU  for  its  firat  taxable  year 
beginning  after  December  31, 1988  in 
which  it  is  an  eligible  QBU,  then  any 
dollar  election  made  by  or  on  behalf  of 
the  QBU,  or  considered  made  under  the 
conformity  rules  of  paragraph  (d)(3)  of 
this  section,  that  results  in  a  change  in 
the  QBU's  functional  currency  shall  be 
treated  as  having  been  made  with  the 
consent  of  the  Commissioner.  In  such  a 
case,  however,  the  taxpayer  must  make 
adjustments  required  by  paragraph 
(d)(4](ii)(B)  of  diis  section. 

(B)  Adjustments.  The  adjustments 
required  by  this  paragraph  shall  be 
computed  for  the  period  beginning  with 
the  first  taxable  year  in  which  the  QBU 
was  an  eligible  QBU  and  ending  with 
the  taxable  year  prior  to  the  year  to 
which  the  dollar  election  is  made 
(whether  the  QBU  is  an  eligible  QBU  in 
the  intervening  years  is  irrelevant).  The 
adjustments  shall  be  taken  into  income 
and/or  earnings  and  profits  ratably  in 
each  of  the  four  taxable  yeara  beginning 
with  the  year  of  the  dollar  election.  The 
adjustments  are  the  differences  that 
occur  by  recomputing  the  QBU's 
functional  currency  as  the  dollar  for 
each  year  within  the  period  involved 
The  differences  shall  retain  their 
character  for  all  purposes  as  if  earned  or 
incurred  in  the  year  of  recomputation. 

(5)  Illustrations,  Hie  provisions  of  this 
section  are  illustrated  by  the  following 
examples. 

Example  (1).  X  is  a  calender  year  domestic 
corporation  that  in  1967  establishes  a  branch, 
A,  in  Country  Z.  A's  functional  currency 
under  section  985  (b)(l]  and  (2)  and  1.965-lT 
is  the  "h".  the  currency  of  Country  Z.  The 
cumulative  inflation  in  Country  Z  exceeds  100 
percent  for  the  thirty-six  months  prior  to 
January  1988  as  measured  by  the  consumer 
price  index  of  Country  Z  listed  in  the  monthly 
issues  of  the  "Internationa!  Financial 
Statistics".  Accordingly.  A  is  an  eligible  QBU 
in  1987  because  the  h  is  a  hyperinfiationary 
currency.  Thus,  X  may  elect  the  dollar  as  the 
functional  currency  of  A  for  1987. 


Example  (2}.  The  facts  are  the  same  as  in 
example  (1)  except  X  does  not  elect  the  dollar 
as  the  functional  currency  of  A  for  1987. 
Rather.  X  elects  the  dollar  as  the  functional 
currency  of  A  for  1991.  The  h  was 
hyperinfiationary  currency  for  1987, 1988, 
1969, 1990,  and  1991.  The  election  constitutes 
a  change  in  A's  functional  currency  that  is 
made  with  the  consent  of  the  Commissioner. 
However,  because  A  was  an  eUgible  QBU  in 
1967,  adjustments  under  (  1.9e^ZT 
(d)(4)(ii)(B)  must  l>e  made  for  taxable  years 
1967  through  1990. 

Example  (3).  The  facts  are  the  same  as  in 
example  (2)  except  that  the  h  was  a 
hyperinflationary  currency  in  1987  and  1991 
but  not  for  1988. 1989,  and  1990.  The  results  in 
example  (2)  are  the  same  since  the  status  of 
A  as  an  eligible  QBU  in  the  intervening  years 
of  1988, 1969  and  1990  is  irrelevant. 

Example  (4).  X  is  a  domestic  corporation 
that  establishes  A  an  eligible  QBU  branch.  X 
is  wholly  owned  by  domestic  corporation  Y. 

Y  has  an  eligible  QBU  branch.  B.  Both  X  and 

Y  are  calendar  year  taxpayers.  X  makes  a 
dollar  election  for  A  in  1987.  Thus,  A  is  an 
electing  QBU.  X  and  Y  are  related  persons  as 
defined  in  section  287(b)  [i.e.,  Y  has  a 
relationship  under  section  267(b)(3)  to  X.  the 
corporation  of  which  A  is  a  part).  Therefore, 
the  dollar  election  by  X  for  A  in  1967  results 
in  B,  the  eligible  QBU  branch  of  Y,  also 
having  the  dollar  as  its  functional  currency 
for  1987. 

Example  (5).  The  facts  are  the  same  as  in 
example  (4),  except  that  Y  does  not  have  an 
eligible  QBU  branch  but  owns  all  the  stock  of 

C,  a  calendar  year  controlled  foreign 
corporation,  which  is  not  itself  an  eligible 
QBU  but  which  has  an  eligible  QBU  branch, 

D.  X  and  C  are  related  persons  as  defined  in 
section  2e7(b]  (i.e.,  C  has  a  relationship  under 
section  287(bO(3)  to  X,  the  corporation  of 
which  A  is  a  part).  Therefore,  the  dollar 
election  by  X  for  A  in  1967  results  in  D,  the 
eligible  QBU  branch  of  C  also  having  the 
dollar  as  its  functional  currency  for  1967. 

91.9e5-3T    Untted  States  dollar 
approxknete  separate  transactions  mettwd. 

(a)  Scope,  This  section  describes  the 
United  States  dollar  (dollar) 
approximate  separate  transactions 
method  of  accounting.  Except  as 
provided  in  S  1.985-2T(d)(2)(ii),  tiiis 
method  of  accounting  must  be  used  to 
compute  profit  and  loss  or  earnings  and 
profits  (or  deficits  and  earnings  and 
profits)  of  a  QBU  (as  defined  in  section 
g89(a)  of  the  Code)  tiiat  has  the  dollar  as 
its  functional  currency  purauant  to 

S  1.985-2T. 

(b)  In  general.  Under  the  dollar 
approximate  separate  transactions 
method  of  accounting,  profit  and  loss  or 
earnings  and  profits  (or  deficits  in 
earnings  and  profits)  of  a  QBU  for  its 
taxable  year  shall  be  determined  in 
dollara  by — 

(1)  Preparing  a  profit  and  loss 
statement  &om  the  QBUs  books  and 
records  (within  the  meaning  of  section 
989(a))  as  recorded  in  the  QBU's 
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hyperinflationary  currency  (as  described 
in  §  1.985-2T(b)(l)); 

(2)  Making  the  adjustments  necessary 
to  conform  such  statement  to  those 
United  States  accounting  and  tax 
principles  as  provided  by  the  | 
appropriate  Code  section,  such  as  ' 
section  987  or  sections  986  and  964(a); 

(3)  Translating  the  amounts  of 
hyperinflationary  currency  as  shown  on 
such  adjusted  statement  into  dollars  in 
accordance  with  paragraph  (c)  of  this 
section;  and 

(4)  Adjusting  the  resulting  dollar  profit 
and  loss  or  earnings  and  profits  (or 
deficits  in  earnings  and  profits)  in 
accordance  with  paragraph  (d)  of  this 
section  to  reflect  the  amount  of  ciurency 
gain  or  loss  as  determined  thereunder. 

(c)  Translation  into  United  States 
dollars — (1)  In  general.  Except  as 
provided  in  paragraphs  (c)  (2).  (3),  and 
(4)  of  this  section,  the  amounts  sho%vn 
on  the  profit  and  loss  statement,  as  ■ 
adjusted  under  paragraph  (b)(2)  of  this 
section,  shall  be  translated  into  dollars 
at  the  average  exchange  rate  (as  defined 
in  paragraph  (c)(5)  of  this  section)  for 
the  translation  period  (as  defined  in 
paragraph  (c)(6)  of  this  section)  to  which 
they  relate. 

(2)  Cost  of  goods  soId—{i)  In  general 
Amounts  representing  items  of 
inventory  reflected  in  the  cost  of  goods 
sold  or  in  closing  inventory  shall  be 
translated — 

(A)  To  the  extent  that  such  amoimts 
represent  items  included  in  the  opening 
inventory  balance,  so  as  to  obtain  the 
same  amount  of  dollars  which 
represented  such  items  in  the  closing 
inventory  balance  for  the  preceding 
taxable  year, 

(B)  To  the  extent  that  such  amounts 
represent  items  purchased  or  otherwise 
first  included  in  inventory  during  the 
taxable  year,  at  the  average  exchange 
rate  for  the  translation  period  in  which 
the  cost  of  such  items  was  inciured,  and 

(C)  To  the  extent  that  such  amounts 
represent  items  included  in  the  closing 
inventory  balance,  at  the  average 
exchange  rate  for  the  translation  period 
in  which  the  cost  of  such  items  was 
incurred.  However,  if  amounts 
representing  items  included  in  closing 
inventory  balance  are  either  valued  at 
market  or  written  down  to  market  value, 
they  shall  be  translated  at  the  exchange 
rate  existing  on  the  last  day  of  the 
taxable  year.  For  purposes  of 
determining  lower  of  cost  or  market, 
items  of  inventory  included  in  the 
closing  inventory  balance  shall  be 
translated  into  dollars  at  the  average 
exchange  rate  for  the  translation  period 
in  which  the  cost  of  such  items  was 


incurred  and  compared  with  market  as 
determined  in  the  QBU's 
hyperinflationary  currency  translated 
into  dollars  at  the  exchange  rate  existing 
on  the  last  day  of  the  taxable  year, 
(ii)  Determination  of  translation 
period.  The  method  used  to  determine 
the  translation  period  of  amounts 
representing  items  of  inventory  reflected 
in  cost  of  goods  sold  or  closing 
inventory  may  be  based  upon 
reasonable  approximations  and 
averages,  including  rates  of  turnover, 
provided  the  method  is  consistently 
used  from  year  to  year. 

(3)  Depreciation,  depletion,  and 
amortization.  Amounts  representing 
allowances  for  depreciation,  depletion, 
or  amortization  shall  be  translated  at 
the  average  exchange  rate  for  the 
translation  period  in  which  the  cost  of 
the  underlying  asset  was  incurred. 

(4)  Prepaid  expenses  dr  income. 
Amounts  representing  expense  or 
income  paid  or  received  in  a  prior 
taxable  year  shall  be  translated  at  the 
average  exchange  rate  for  the 
translation  period  during  which  they 
were  paid  or  received. 

(5)  Average  exchange  rate.  The 
average  exchange  rate  for  any 
translation  period  is  the  average  of  the 
daily  exchange  rates  within  the 
translation  period. 

(6)  Translation  period— [i]  In  general. 
Except  as  provided  in  paragraph 
(c)(6)(ii)  of  this  section,  a  translation 
period  shall  be  each  month  within  a 
QBlTs  taxable  year. 

(ii)  Election.  A  QBU  can  elect  to 
divide  Its  taxable  year  into  translation 
periods  that  are  less  than  a  month.  The 
election  is  made  if  the  QBU  computes  its 
profit  or  loss  or  earnings  and  profits 
using  translation  periods  that  are  less 
than  one  month.  The  translation  period 
elected  may  not  be  changed  without  the 
consent  of  the  district  director. 

(7)  Dollar  and  third  country  currency 
transactions.  Notwithstanding  9  1.985- 
3T(b)(2)  or  any  other  provisions  of 
paragraph  (c)  of  this  section,  the 
following  rules  apply. 

(i)  Dollar  transactions.  No  currency 
gain  or  loss  is  permitted  with  respect  to 
dollar  transactions  since  the  dollar  is 
the  functional  currency  of  the  QBU. 
Thus,  the  amount  of  any  payment  or 
receipt  of  dollars  shall  be  reflected  in 
the  profit  and  loss  statement  by  the 
amoimt  of  such  dollars.  Also,  any 
transaction  in  which  the  amount  that  a 
QBU  is  entitled  to  receive  (or  is  required 
to  pay)  by  reason  of  such  transaction  is 
either  denominated  in  terms  of  the 
dollar  or  is  determined  by  reference  to 
the  value  of  the  dollar,  must  be 


computed  in  dollars  on  a  separate 
transactions  method.  See  S  1.985-lT(e) 
for  the  definition  of  a  separate 
transactions  method. 

(ii)  Third  country  currency 
transactions.  A  third  country  currency  is 
any  currency  other  than  either  the 
hyperinflationary  currency  of  the  QBU 
or  the  dollar.  Any  transaction  involving 
a  third  country  currency  shall  be 
computed  in  dollars  on  a  separate 
transactions  methods.  Thus,  any 
payment  or  receipt  of  third  country 
currency  shall  be  reflected  in  the  profit 
and  loss  statement  in  dollars  on  a 
separate  transactions  method.  Also,  any 
transaction  in  which  the  amount  that  a 
QBU  is  entitled  to  receive  (or  is  required 
to  pay)  by  reason  of  such  transaction  is 
either  denominated  in  terms  of  a  third 
country  ciurency.  or  is  determined  by 
reference  to  the  value  of  one  or  more 
third  country  currencies,  must  be 
computed  and  reflected  in  the  profit  and 
loss  statement  in  dollars  on  a  separate 
transactions  method. 

(8)  Example.  The  provisions  of  this 
paragraph  (c)  are  illustrated  by  the 
following  examples. 

Example  (1).  S  is  an  accrual  basis  eligible 
QBU  that  makes  a  dollar  election  for  its  first 
taxable  year  beginning  in  1987.  S's 
hyperinflationary  currency  is  the  "h".  At  the 
end  of  1987,  S  has  an  account  receivable  for 
100  dollars  (i.e.,  the  account  receivable  is 
payable  in  dollars).  Because  this  is  a  dollar 
transaction  under  paragraph  (c)(7)(i)  of  this 
section,  S's  proHt  and  loss  for  1987  shall 
reflect  the  100  dollars  (not  the 
hyperinflationary  value  of  such  dollars  when 
accrued).  If  the  account  receivable  were  for 
120  British  pounds,  rather  than  100  dollars, 
the  account  receivable  would  be  a  third 
currency  transaction  under  paragraph 
(pK7)(ii)  of  this  section.  Therefore,  S's  proflt 
and  loss  would  reflect  the  dollar  value  of  the 
120  British  pounds  when  accrued. 

Example  2.  S  is  an  accrual  basis  eligible 
QBU  that  makes  the  dollar  election  for  its 
flrst  taxable  year  beginning  in  1987.  S  has  the 
"h"  as  its  hyperinflationary  currency  (its 
functional  currency  absent  the  dollar 
election).  Ehiring  1987,  S's  sales  amounted  to 
240,000,000h.  its  currently  deductible 
expenses  were  2e,000,000h,  and  its  total 
inventory  purchases  amounted  to 
lOO.OOO.OOOh.  During  January  and  February  of 
1987,  S  purchased  depreciable  assets  for 
80,000,000h.  At  the  end  of  1987.  S's  closing 
inventory  was  23,000,000h.  No  election  to  use 
a  translation  period  other  than  the  month  is 
made.  S  had  no  transactions  described  in 
paragraph  (c)(7)  of  this  section,  and  S's 
closing  inventory  was  computed  on  the  first- 
in,  flrat-out  inventory  method.  S's  adjusted 
proflt  and  loss  statement  for  1987  is 
translated  into  United  States  dollars  as 
follows: 


Sales 


Hyperinllationaiy 
currency 


(Jan-Fab) 

(M»-Apr) 

(May-Jun). 

(JmW 

(August) 


(Sept). 
(Oct)...... 

(No*.)™.. 
(Dec.) 


Total. 


Cost  of  Goods  Sotd: 

Operwtg  Invsntoiy.- 

Purchases: 

(Jan-Fab)... 

(MafnApr).. 

(May-Jun).. 

(July) 

(August) 

(SapL) 

(Oct) 

(Nov.). 


10.000.000lt 

20.000,000 

50.000.000 

50.000.000 

20.000,000 

20.000.000 

20.000.000 

20,000.000 

30.000.000 


240.000.000h 


Exchange  rata 


(Dm.) » _ 

I.SSS  Ctoaing  Invantory . 


15.000,000h 

10.000,000 

30,000.000 

20.000,000 

10,000,000 

5.000,000 

5.000.000 

2.500,000 

2,500.000 

(23.000,000) 

77.000,00bh 


•20:1 
•21:1 
•  22:1 
23:1 
26:1 
26:1 
29:1 
30:1 
31:1 


•20:1 

•21:1 

•22:1 

23:1 

28:1 

38:1 

29:1 

30:1 

»1:1 

« 


UnlMStalM 
dollars 


500.000 

95Z361 
2.272.727 
2,173.913 
760,231 
714.286 
689.655 
666,667 
067,742 


9.706.602 


750,000 

476.190 

1.363,636 

869.566 

384,615 

178,571 

172,414 

83.333 

80.645 

(822.655) 

3,536.314 


'  Ttte  ovarage  exchange  rate  for  each  month  is  the  same.  ..... , -.^  ^  « J*.— . 

»  Since  S  Ses  the  first-in,  tirst-out  Inventory  method,  the  closing  mventoiy  is  assumed  In  normal  orcumstancaa  to  consist  d  purchases 
recant  Iransiaiion  period  as  follows: 


made  during  the  most 


December.. 


Novamt)ar„. 

October 

September.. 
August 

ToW-.. 


Non-Capttalzed  Exp. 

(Jan-Fab) 

(Mar^Apr) .. 

(May-Jun). 

((July). 


(Augual).. 
(Sept).™ 

(Oct) 

(Nov.)...„ 
(Dec.)™.. 


Hyperinflationary 
currency 


2.500,000h 

2.500.000 

5,000,000 

5.000,000 

8.000,000 


23.000.000h 


Total. 


Deprec 

Total  Coat  &  Exp.. 


Operating  Profit.. 


■  The  average  exchange  rata  tor  each  month  is  the  same. 


4,000,000h 

2,500.000 

2.500,000 

2.000,000 

3.000.000 

3,000,000 

2.000.000 

3.000.000 

4,000.000 


26,000.000h 


4.000.000h 
107,000.000h 


133.000.000h 


Exchange  rata 


81:1 

3ai 

29:1 
28:1 
26:1 


•20:1 
•21:1 
•22:1 
23:1 
26:1 
26:1 
29:1 
30:1 
81:1 


20:1 


United  States 
dollars 


80.645 
83,333 

172,414 
178,571 
307.692 


822.655 


200,000 
119.048 
113.636 

86.957 
115.385 
107.143 

68.966 
100.000 
129.032 


1,040,167 


200.000 
4.776,481 


4,930.121 


(d)  Currency  gain  or  loss — (1)  In 
general.  Currency  gain  or  loss 
determined  in  accordance  with 
paragraph  (d)(2)  of  this  section  shall 
increase  or  decrease  the  amoimt  of 
dollar  profit  and  loss  or  earnings  and 
profits  as  determined  pursuant  to 
paragraphs  (a),  (b),  and  (c)  of  this 
section.  For  the  manner  in  which  the 
currency  gain  or  loss  is  allocated  against 
Subpart  F  income,  see  sections  952  and 
954  and  the  regulations  thereunder.  For 
the  manner  in  whidi  the  currency  gain 


or  loss  is  treated  under  section  904(d), 
see  section  904(d)  and  the  regulations 
thereimder.  The  amount  of  currency  gain 
or  loss  determined  under  paragraph 
(d)(2)  of  this  section  shall  be  from 
sources  outside  the  United  States. 

(2)  Determination  of  currency  gain  or 
loss.  Currency  gain  or  loss  of  a  QBU. 
other  than  ciurency  gain  or  loss 
attributable  to  a  third  currency 
transaction  as  described  in  paragraph 
(c)(7](i)  of  this  section,  shall  be  the 
amount  which  equals — 


(i)  The  retained  earnings  for  the 
taxable  year  as  determined  under 
paragraph  (d)(4)  of  this  section,  plus 

(ii)  The  amount  of  any  distributions 
[e.g.,  remittances,  dividends,  returns  of 
capital,  foreign  income  taxes  paid  by  a 
QBU  branch  elected-to  be  credited  ' 
under  section  901  and  other  non- 
deductible expenses)  made  during  the 
taxable  year  translated  at  the  average 
exchange  rate  for  the  translation  period 
or  periods  during  which  such 
distributions  were  made  (or  taken  into 
account  in  accordance  with  paragraph 
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(c)(7)  of  this  section,  if  applicable), 
minus 

(iii)  The  amount  representing  retained 
earnings  for  the  preceding  taxable  year 
as  determined  under  paragraph  (d)(4)  of 
this  section,  minus 

(iv)  The  amount  of  dollar  profit  (or 
plus  the  amount  of  any  dollar  loss)  as 
determined  for  the  taxable  year 
pursuant  to  paragraph  (b)  (1)  through  (3) 
of  this  section. 

(3)  Character.  The  amount  of  currency 
gain  or  loss  determined  under  paragraph 
(d)(2)  of  this  section  shall  be  ordinary 
income  or  loss. 

(4)  Retained  earnings.  Retained 
earnings  for  any  taxable  year  shall  be 
determined  by  first — 

(i)  Preparing  a  balance  sheet  as  of  the 
end  of  such  year  from  the  QBU's  books 
and  records  (within  the  meaning  of 
section  989(a))  as  recorded  in  the  QBU's 
hyperinflationary  currency; 

(ii)  Making  adjustments  necessary  to 
conform  such  balance  sheet  to  United 
-States  accounting  and  tax  principles  as 
provided  by  the  appropriate  Code 
section,  such  as  section  987  or  sections 
986  and  964(a)  (including  adjustments 
for  accrued  foreign  income  taxes  of  a 
QBU  branch  if  elected  to  be  credited 
under  section  901): 

(iii)  Translating  the  amounts  shown 
on  the  balance  sheet  (other  than  the 
amounts  representing  retained  earnings) 
into  United  States  dollars  in  accordance 
with  paragraph  {d)(5)  of  this  section. 
Retained  earnings  shall  be  the  doUar 
amount  equal  to  the  aggregate  amount 
representing  assets  on  the  balance  sheet 
(as  adjusted  and  translated  under  this 
paragraph  (d)(4)  (ii)  and  (iii))  less  the 
aggregate  amount  representing 
Habilities.  reserves  (other  than  reserves 
out  of  current  or  accumulated  profits 
and  earnings),  and  paid-in  capital  on  the 
balance  sheet  (as  adjusted  and 
translated  under  this  paragraph  (d)(4) 
(ii)  and  (iii)). 

(5)  Translation  of  balance  sheet 
Amounts  shown  on  the  balance  sheet  as 
adjusted  pursuant  to  paragraph  (d)(4)(ii) 
of  this  section  (other  than  amounts 
representing  retained  earnings)  shall  be 
translated  into  dollars  as  follows: 


(i)  Inventory.  Amounts  representing 
items  of  inventory  included  in  the 
closing  inventory  balance  shall  be 
translated  in  accordance  with  paragraph 
(c)(2)(i)(C)  of  this  section. 

(ii)  Bad  debt  reserves.  Amounts 
representing  bad  debt  reserves  shall  be 
translated  at  the  average  daily  exchange 
rate  for  the  taxable  year. 

(iii)  Paid-in  capital.  Amounts 
representing  paid-in  capital  shall  be 
translated  at  the  average  exchange  rate 
for  the  translation  period  in  which  such 
capital  was  paid  in. 

(iv)  Prepaid  income  or  expense. 
Amounts  representing  expenses  or 
income  paid  or  received  in  a  prior 
taxable  year  shall  be  n-anslated  in 
accordance  with  paragraph  ic)f4)  of  this 
section. 

(v)  Hyperinflationary  cash.  Amounts 
representing  hyperinflationary  cash  on 
hand  or  in  a  checking  or  savings  account 
shall  be  translated  at  the  average 
exchange  rate  for  the  last  translation 
period  of  the  taxable  year 

(vi)  Physical  assets — (A)  In  general. 
Amounts  representing  plant,  property, 
equipment,  goodwill,  patents  and  other 
intangibles  shall  be  translated  at  the 
average  exchange  rate  for  the 
translation  period  in  which  the  cost  of 
the  asset  was  incurred. 

(B)  Adjustment  to  physical  assets 
Amounts  representing  depreciation, 
depletion,  and  amortization  reserves 
shall  be  translated  in  accordance  with 
paragraph  (c)(3)  of  this  section. 

(vii)  Long-term  liabilities.  Amounts 
representing  long-term  liabilities  shall 
be  translated  at  the  average  exchange 
rate  for  the  translation  period  in  which 
incurred. 

(viii)  Other  assets  and  liabilities — (A) 
In  general.  Except  as  provided  in 
paragraph  (d)(5)(viii)(B)  of  this  section, 
amounts  representing  assets  and 
liabilities  other  than  those  specifically 
described  in  paragraphs  (d)(5)  (i) 
through  (vii)  of  this  section  shall  be 
translated  at  the  average  exchange  rate 
for  the  translation  period  in  which  the 
cost  of  the  asset  was  incurred  or  for  the 
translation  period  in  which  the  amount 
of  the  liability  was  incurred.  For 


purposes  of  the  preceding  sentence,  the 
me&od  used  to  determine  the 
translation  period  in  which  the  cost  of 
an  asset  or  amount  of  a  liability  was 
incurred  may  be  based  upon  reasonable 
approximations  and  averages,  including 
rates  of  turnover  and  aging  of  accounts, 
provided  the  method  is  consistently 
used  from  year  to  year. 

(B)  Accounts  payable.  Amounts 
representing  accounts  payable  shall  be 
translated  at  the  average  rate  for  the 
last  translation  period:  except  if  the 
taxpayer  establishes  to  the  satisfaction 
of  the  district  director  that  any  such 
amounts  relate  to  a  different  translation 
period,  then  the  average  exchange  rate 
for  that  translation  period  shall  apply. 

(6)  Dollar  and  third  currency 
transactions.  Notwithstanding  any  other 
provisions  of  this  paragraph  (d).  where 
the  amount  representing  an  item  shown 
on  the  balance  sheet  reflects  a 
transaction  described  in  paragraph  (c)(7) 
of  this  section,  such  transaction  shall  be 
taken  into  account  in  accordance  wilh 
that  paragraph. 

(7)  Illustration.  The  provisions  of  this 
paragraph  (d)  are  illustrated  by  the 
folbwing  example. 

Example.  S.  an  accrual  metliod  calendar 
year  foreign  corporation,  makes  the  dollar 
election.  S's  hyperinflationary  currency  (its 
functional  currency  absent  the  dollar 
election)  is  the  "h".  For  1988,  S's  operating 
profit  is  81,340,000h,  or  $2,038,200.  S  made  a 
5,000,000h  distribution  in  April  and  December 
of  1988.  S's  translation  period  is  the  month. 
None  of  S's  assets  or  liabilities  reflect  a 
transaction  described  in  paragraph  (c)(7)  of 
this  section.  The  average  exchange  rate  for 
each  month  in  1988  is  aa  follows: 

January 32h:$l 

Feb.-Mar 33:1 

April-May :: 34:1 

June „35:1 

July ....aifcl 

Aug.-SepL 37:1 

Oct „... 38:1 

wCt«a  •><■■••■••••  •a*aaa>aaaaa«*********«***»««*a**«*»«*a«a**a««*aaaaHa*a  4^d 

At  the  end  of  1988.  S's  balance  sheet, 
as  adjusted  and  translated  pursuant  to 
this  paragraph  (d)(4)  (ii)  and  (iii),  is  as 
follows: 


Hypennflationary  cash  on  hand.. 

ChBdung  aceoonl. 
Accounts  Reoaivabte— 30  Day  Accounts.. 

60  Day  Accounts .... 

Inventory 

Fned  assets— Proporty . 


Accumulated  Oepraciation- 

rQupment. 

Accumulated  Oapredation- 

Common  Stock— Stock  A 

Slock  B 


Hypsrindationafy 


4u.000t) 
400.000 
20.000.000 
25.000.000 
66.000.000 
90.000.000 
190.000.000 
(600.000) 
10,000.000 
(400.000) 
500.000 
400,000 


Exchange  rate 


U.S. 


40:1 

$1,000 

40:1 

10.000 

40:1 

500.000 

39:1 

641.025 

m 

2,500,000 

27:1 

3,333,333 

(•) 

6.765.714 

(•) 

21.428 

(«) 

340.000 

(«) 

13,333 

34:1 

14.706 

26:1 

15.38S 

Preferred  Stock... 
C.D.8.... 

Total  Assets- 
Accounts  niyable.. 


Long-term  tatMlities— A 

UabiMyB 

Liability  C... ....:. 

Paid-in-Capital 

Retained  Earnings «. 


Total  Liabilities  and  Net  Worth — 

The  exctiartge  gain  or  toa»  of  S  for  1988  is  computed  as  faihMfK 

Retained  Earnings— 1988 ....._ — .. ,__™_. 

Plus— 1988  Distributions— April .. 
(3ecember 

Pre-Ostributkjn  Earnings.. 

Less— Retained  Earnings— 1987 ... 

Operating  Proftt— 1988 

Exchange  Loss -.... 


Hyperirtflalionary 


1,000,000 
5,000,000 


406.340,000 
35.000,000 
150.000.000 
80.000.000 
30.000,000 
40.000,000 
71,340,000 


406.340.000h 


Exchange  rata 


32:1 
39:1. 


40:1* 
27:1 
29:1 
36:1 
26:1 


S147.059 
125,000 


$1,708,033 
2.038.200 


U.S. 


31.250 
128.201s 


14.335.379 

675.000 

5.556.556 

2.758.621 

833.333 

1.538.462 

2.774.407 


$14,335,379 
$2,774,407 


272.059 


3.046.466 


3.746.233 


($699,767) 


■  S  ages  its  account  receivabie  and  groups  ttwm  into  two  categories— those  outstanding  for  30  days  and  those  outstanding  for  60  di\rs. 

*  Translated  the  same  as  dosing  inventory  under  paragraph  (c)(2)(i)(C).       • 

*  The  cost  of  S's  plant  was  incuned  in  several  translation  periods.  Therefore,  ttie  dollar  cost  reflects  several  translation  rates. 

*  S  has  a  variety  of  equipmenL  Ttierefore,  S's  dollar  t>asts  represent  the  sum  of  the  hyperinOalionary  cost  of  each,  translated  according  to  the  average  exchange 
rate  for  the  translation  period  incuired. 

*  S  has  no  accounts  payable  outstandmg  (or  greater  than  30  dayt. 


S1.9B5-4T    IMhodefaocounting. 

(a)  Adoption  or  election.  The  adoption 
•  of.  or  the  election  to  use,  a  functional 

currency  shall  be  treated  as  a  method  of 
accoimting.  The  functional  currency 
shall  be  used  for  the  year  of  adoption  (or 
election)  and  for  all  subsequent. taxable 
years  imless  permission  to  change  is 
granted  by  the  Commissioner. 

(b)  Condition  for  changing  functional 
currencies.  Generally,  permission  to 
change  functional  currencies  shall  not 
be  granted  imless  significant  changes  in 
the  facts  and  circumstances  of  the 
QBU's  economic  environment  occur.  If 
the  determination  of  the  functional 
ctirrency  of  the  QBU  for  purposes  of 
United  States  generally  accepted 
accounting  principles  (GAAP)  is  based 
on  facts  and  circtmistances  substantially 
similar  to  those  set  forth  in  paragraph 
(d)(2)  of  this  section,  then  ordinarily  the 
Commissioner  will  only  grant  a 
taxpayer's  request  to  change  its 
functional  currency  (or  the  functional 

.   currency  of  its  branch  that  is  a  QBU)  to 
a  new  functional  ctirrency  if  the 
taxpayer  (or  its  QBU)  also  changes  to 
the  new  functional  currency  for 
purposes  of  GAAP. 

(c)  Relationship  to  certain  other 
income  tax  sections.  Nothing  in  this 
section  shall  be  construed  to  override 
the  provisions  of  any  other  sections  of 
the  Code  that  require  the  use  of 
consistent  acpoimting  methods.  Such 
provisions  must  be  independently 
satisfied  separate  and  apart  &x>m  the 
identification  of  a  functional  currency. 
For  instance,  while  separate 
geographical  divisions  of  a  taxpayer's 
trade  or  business  may  have  different 
functional  currencies,  such  geographical 


divisions  may  nevertheless  be  required 
to  consistently  use  other  methods  of 
accoimting. 

§  1.966-51    Adjustments  requirtd  upon 
change  in  functional  currency.  (Reserved] 

Lawrence  B.  Gibbs, 

Commissionerof  Internal  Revenue.- 
Approved  April  22, 1988. 

O.  Donaldtoo  Cliapoton. 

Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  88-12562  Filed  6-2-88;  8:45  am] 
BItiJNO  COOE  4t3(M>1-M  r 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  100  and  110 

[CGO  05-86-12] 

Special  Anchorage  Areas  in  Waterside 
ATM  of  EHzabeth  River  Betwreen 
Norfolk  and  Portsmouth,  VA 

AQENCV:  Coast  Guard.  DOT. 
ACnOH;  Final  rule. ■ 

summary:  This  rule  establishes  special 
anchorage  areas  to  be  used  during 
events  when  the  special  local 
regulations  m  33  CFR  l00.5(n  are  in 
effect.  33  CFR  100.501  applies  to  special 
events  held  throughout  the  year  in  the 
Waterside  Area  of  the  Elizabeth  River 
between  Norfolk  and  Portsmouth. 
Virginia.   . 

EFFEcnvE  date:  This  rule  becomes 
effective  on  June  3, 1988. 
ran  FURTHER  INFORMATION  CONTACT. 
Kir.  Billy  J.  Stephenson,  Chief,  Boating 


Affairs  Branch,  Fifth  Coast  Guard 
District,  431  Crawford  Street 
Portsmouth.  Virginia  23704-5004  (804) 
398-6204. 

SUPPLEMENTARY  INFORMATION:  On 
March  30, 1988.  the  Coast  Guard  issued 
a  notice  of  proposed  rulemaking 
concerning  the  establishment  of  special 
anchorage  areas  to  be  used  as  spectator 
anchorage  areas  during  events  when  the 
special  local  regulations  33  CFR  100.501 
are  in  effect  which  was  published  in  the 
Federal  Register  on  April  7, 1988  (53  FR 
11515).  Interested  persons  were 
requested  to  submit  comments  and  no 
comments  were  received. 

Good  cause  exists  under  5  U.S.C  553 
for  making  this  rule  effective  in  less  than 
30  days  after  publication  in  the  Federal 
Register.  Delaying  the  effective  date  is 
unnecessary.  Without  the  rule  vessels 
tmder  sixty  five  feet  in  length  would  be 
required  to  display  anchor  I'ghts  and 
shapes  while  anchored  in  the  spectator 
anchorages  during  Harbor^st  88. 

Drafting  Information 

The  drafters  of  this  rule  are  Mr.  Billy  J. 
Stephenson,  project  officer.  Chief, 
Boating  Affairs  Branch.  Fifth  Coast 
Guard  District  and  Commander  Robert 
).  Reining,  project  attorney,  Fifth  Coast 
Guard  District  Legal  Staff. 

Discussion  of  Rule 

This  rule  establishes  special 
anchorage  areas  to  be  used  as  spectator 
anchorages  during  events  when  the 
special  local  regulations  33  CFR  100.501 
are  in  effect  These  special  anchorage 
areas  are  required  to  accommodate 
spectator  craft  during  the  special  events 
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iww  tiuQugliuut  nw  jTBsr  HI  the 
Waterside  area  of  the  EZizabeth  River 
between  Norfoik  and  Portsmouth. 
\nrginia.  Hie  rule  also  amends  33  CFR 
100.501  to  permit  vessels  to  remaia  in 
the  regulated  area  established  by  that 
legalation  without  the  permission  of  the 
Prtfol  Commander,  if  the  vessels  are 
andiored  within  one  of  the  special 
ancbotage  areas.  These  special 
anchorage  areas  will  only  be  in  eSect 
when  an  event  regulated  by  33  CFR 
loasoi  is  being  held.  The  regulations  in 
33  CFR  100.501  are  normally  in  effect 
durmg  the  sramat  Harborfest  fireworks 
Asplay  throughoDt  the  year,  marine 
parades,  and  vaiioua  boat  races.  Vessels 
of  not  more  than  65  feet  in  length,  when 
at  anchor  in  a  q>edat  anchorage  area 
are  not  required  to  catty  er  exhibit  the 
white  anchor  Ughts  required  by  the 
Inland  Navigatioo  Rules.  33  U.S.C  2001 
etseg.       .  | 

Economic  Assessment  and  Certification 

The  mle  is  conadered  to  be  non-major 
under  Executive  Order  1Z2S1  oo  Federal 
regvblion  and  non-ngmficant  under 
the  Department  of  Transportation's 
regulatory  potidea  and  piacedutea  (44 
PR  1103^-  February  28. 1979^  The 
economic  impact  of  this  role  is  expected 
to  be  so  aiuMHl  flMt  a  Ml  regBiatoiy 
■Mwoessary.No 
L  amities  wiD  be  aifected  by 
the  estabKsknast  of  Hmm  hmited 
(bratiaB  sptd^  aackorage  areas.  %ice 
the  aconoaric  iaipact  of  tt^  rule  is 
expected  to  be  so  arininal.  Ae  Coaet 
Guard  eertifiee  that  this  nrie  wiH  not 
have  a  significant  economic  impact  on  a 
subatantial  nwraber  of  small  entitiet. 

LiatofSnhjacta 

33  CFR  Part  100  ' 

Maitee  aaSety.  Navigatioa  (water). 

33CFnRjrtnO 


areaa.  Anchorage 


Special 
grounds. 

rioal  Reyilatioiis 

hi  conaideratioii  of  the  fbtegohig. 

Parts  m  and  110  of  THIe  33,  cede  ef 
Federal  Regelalionfl.  is  anended  ae 
follows: 

PART100-8AFETYOFUFEON  ' 
HAVIQABLE  WATERS 

1.  The  authority  citation  for  I>art  100 
continaes  to  read  as  CoQows: 

ICFRljMaad 


PART  tlO-ANCHORAGE 
REGULATIONS 

2.  Section  lOasOl  is  amended  by 
adding  paragraph  (b)(5)  to  read  as 
follows: 

S 100501    Norfolk  HariMjr.EiizabetiiRtwar. 
Norfol(»  VhgMa  and  PortsoKMittw  Vlrgiaia. 
•        •        •        •        • 

(5)  Vessels  anchored  in  the  special 
ancsorage  areas  described  in 
9  I]0.7Zaa(a)  of  this  title  may  remain  in 
the  regulated  area  without  the 
permission  of  the  Patrol  Commander. 


PART  1tO-(AMENOEO} 

3.  The  authority  citation  for  Part  110 
continues  to  read  as  follows: 

Anlfaority:  33  U.S.C.  471,  2030.  203S,  and 
2071;  49  CFR  1.46  and  33  CFR  1.05-l(g). 

Sectiaa  110.1a  aad  each  Mction  listed  io 
S  llOOa  an.  atsa  issued  under  33  llSil  t?^'^ 
and  1231. 

4.  Section  110.72aa  is  added  to  reed  aa 
follows: 

§110.72aa    EHzabetti  River  SpectMor 
Veasal  Ancfierage  Araea,  belwrean  Merfb» 
and  Portsmouth,  Vbfhte, 

(a)  Special  Anchorage  Areas.  (IJ  The 
wafers  of  the  Elizabeth  River  bounded 
by  the  shore  and  a  Kne  ehvwn  between 
Hospital  Pohit  at  latitode  SVSO'Sas'' 
North,  kwgitiide  7ft'lft'oao' 
West,  and  the  tip  of  the  channelside  pier 
at  the  Hotidey  bin  Marina  at  latitude 
36*50'29.5'  North,  longihide  76*17'52-5' 
West 

(2)  The  waters  of  die  Elizabeth  Riw 
adjacent  to  the  Port  Norfolk  Reach 
section  of  the  Elizabeth  River,  bounded 
by  the  shore  and  a  line  drawn  betwefii 
Hospital  Point  at  latitude  3ft*5ff5a55' 
North,  longitude  76*1814^08.0'  Watt. 
and  the  tip  of  the  southern  most  railroad 
pier  at  Port  Nar£D&  at  latiteda 
36*5114.5'  North,  longitede  TVUAUT 
Iwest. 

^)  Bffectfre  period.  These  special 
anchorage  areas  in  paragraph  (aj  are 
only  hi  efTect  when  the  regulations  in 
S  100.501  of  this  title  are  in  e&«t 

Dated:  May  as.  Jflea 

AJXftaadl 

Rear  Admiral,  U.S.  CoaatCaerd,  Commander, 
Fifth  Coast  Guard  District 

[PR  DoCL  ae-lZSr  Fited  •■«-«(  MSamf 

iHlJNQ  COOC  4lt0-14« 


33  CFR  Part  117 

{CGO05-M-13] 

nraefhridoe  Operation  ReiiMlaMone. 
Berkley^  Bridge.  Eastern  Brandi  of  the 
Elizabeth  Rhi  er..  Nocfolk,  VA 

AGENCY:  Coast  Guard.  DOT. 
ACnOMt  Pmai  rule. 


stianvART:  This  rule  amends  the 
regulations  govemkig  tfte  operation  of 
the  Derkley  drawbridge  during 
Harborfest  88,  which  will  be  held  in 
Norfolk.  Virginia,  oa  June  3. 4.  aed  5^ 
1968,  and  other  special  marine  events 
that  are  regulated  uoder  33  CFR  100.501. 
fWeCflVf  OATKr  These  regulations 
become  efiective  on  June  3, 1980, 
RM  FURTHER  MTORIIATIOH  CONTACT; 

lit.  BiDy  \.  Stephenson.  CUei.  Boeting 
Affairs  Branch.  Pfflb  Coest  Guard 
District.  431  CrawlQcd  Street. 
Portemouth,  Virginia  23704-5009,  f804) 
398-6204. 


SUPPI^MEMTAKV  MFORMATWM:  Od 

March  22, 1986.  the  Coast  Guerd  issued 
a  notice  of  proposed  rulemaking 
Boncetning  this  ameothnent.  v^iich  was 
published  in  Fadetel  RegiilBr  oa  Ai»il7. 
1988  (S3  FR 11S17V  ItUeNsthig  persons 
were  requested  to  sufanut  ooraments  and 
no  comments  were  received  Good 
cause  exists  under  &  UJ&.C.  SS3  for 
making  thia  rule  effective  in  tese  than  30 
days  alter  pub^tion  in  the  Fedet^ 
Reg^tec.  Delaying  the  effective  date 
could  effect  die  safety  of  tbe 
participants,  durii^  Harborfest  68. 

Dreftbglrfofwien 

The  drafters  of  this  rule  are  Mr.  Billy  J. 
Stephenson,  project  officer.  Chief. 
Boating  Affairs  Branch,  Fifth  Coast 
Guard  District  and  Commander  Robert 
I  Reinhig.  project  attorney.  Fifth  Coast 
Guard  Dfetrict  Legal  Staff. 

Discussion  of  Rule 

This  rule  amends  the  regiriations 
governing  the  operetioo  of  the  Berfcley 
drawbridge  derieg  Herborfeet  88.  which 
will  be  held  in  NorfeBi,  Vhgbiie.  on  fone 
3. 4,  and  5k  19881  Mid  other  special 
marine  events  ftat  ere  regirfafed  under 
33  CFR  100.501.  The  araendnent  wiR 
enhance  Ae  Petrol  Comawnder's 
authority  to  restrict  vessel  KefRe  by 
limiting  access  to  tfie  reguleted  erea 
from  tih*  BsMem  Branch  of  Ae  EHzabetft 
River.  33  CFR  100.50]  aafterises  Ae 
Patrol  Conmander  to  eoBfroI  vessel 
traffic  in  the  Wetarside  area  of  tte 
Eliz^etb  Rhrer.  fTbe  Weteretde  eree  of 
the  ERiabeth  River  tndedes  fte  watere 
between  Town  Rohrt  Ptok.  Norfbflt. 
Virghiia;  ^  mouth  of  flie  Bastem 


Branch  of  the  Elizabeth  Riven  and 
Hospital  I*oint.  Portsmouth.  Virginia.) 
The  Berkley  bridge  in  the  closed 
position  is  an  effective  barrier  to  larger 
vessels  attempting  to  enter  this  area 
from  the  Eastern  Branch.  This  rule  will 
also  help  reduce  vehicular  trafRc 
congestion  before,  during,  and  after  the 
events  by  reducing  the  number  of 
possible  bridge  openings  during  the 
events  and  within  one  hour  of  the  start 
and  ending  of  the  events. 

Economic  Assessment  and  Certification 

The  amendment  is  considered  to  be 
non-major  under  Executive  Order  12291 
on  Federal  regulations  and  non- 
significant under  the  Department  of 
Transportation's  regulatory  policies  and 
procedures  (44  FR  11034;  February  26. 
1979). 

The  economic  impact  has  been  found 
to  be  so  minimal  that  a  full  regulatoiy 
evaluation  is  unnecessary.  This 
conclusion  is  based  on  the  fact  that  the 
amendment  will  not  affect  commercial 
navigation  or  industries  on  the  Eastern 
Branch  of  the  Elizabeth  River,  since 
their  access  between  the  Elizabeth  River 
and  its  Eastern  Branch  will  be  regulated 
by  the  Coast  Guard  Patrol  Commander 
under  33  CFR  100.501.  Generally, 
commercial  vessels  will  be  allowed  to 
pass  through  the  bridge  between 
scheduled  events,  except  at  times  of 
peak  trafRc  flows.  Since  the  economic 
impact  of  this  amendment  is  expected  to 
be  so  minimal,  the  Coast  Guard  certifies 
that,  this  amendment  will  not  have  a 
signiHcant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects  hi  33  CFR  Part  117: 

Bridges. 

Final  Regulations 

In  consideration  of  the  foregoing.  Part 
117  of  Title  33,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  117-DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  Part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1.46;  33 
CFR  1.05-1(8). 

2.  Section  117.1007  is  amended  by 
adding  paragraph  (c)  to  read  as  follows: 

S  117.1007    EHzabetti  River— Eaatem 
Branch. 


(c)  The  draw  of  the  Berkley  Bridge 
mile  0.4.  at  Norfolk,  shall  remain  closed 
one  hour  prior  to  the  published  start  of  a 
scheduled  marine  event  regulated  imder 
S  100.501.  and  shall  remain  closed  until 
one  hour  follo%ving  the  completion  of  the 


event  unless  the  Patrol  Commander 
designated  under  §  100.501  allows  the 
bridge  to  open  for  commercial  vessel 
traffic. 

Dated:  May  26, 198a 
AJ).  Breed, 

Rear  Admiral,  U.S.  Coast  Guard  Commander, 
Fifth  Coast  Guard  District 
(FR  Doc  88-12518  Filed  6-2-88;  a-45  am] 

BIUJNO  CODE  «1»-14-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[FRL-3390-7] 

Approval  and  Promulgation  of 
Implementation  Plana,  lllinola 

AQENCV:  U.S.  Environmental  Protection 
Agency  (USEPA). 
ACTION:  Final  rulemaking. 

summary:  The  USEPA  announces  final 
rulemaking  disapproving  a  revision  to 
the  Illinois  State  Implementation  Plan 
(SIP)  for  Total  Suspended  Particulates 
(TSP).  The  revision  pertains  to  a 
temporary  variance  from  the 
requirements  of  Title  35  of  the  ILLINOIS 
ADMINISTRATIVE  CODE  (L\C) 
212.462(e)  until  December  4, 1989,  for 
Demeter  Incorporated  (Demeter). 
USEPA's  action  is  based  upon  a  revision 
which  was  submitted  by  the  State  imder 
Section  110  of  the  Clean  Air  Act. 

The  U^PA  revised  the  particulate 
matter  standard  on  July  1, 1987,  (52  FR 
24634),  and  eliminated  the  TSP  ambient 
air  quality  standard.  The  revised 
standard  is  expressed  in  terms  of 
particulate  matter  with  a  nominal 
diameter  of  10  micrometers  or  less 
(PMio).  However,  at  the  State's  option, 
USEPA  continues  to  process  TSP  SIP  . 
revisions  which  were  in  process  at  the 
time  the  new  (PMio)  standard  was 
promulgated.  In  the  policy  published  on 
July  1. 1987  (p.  24879,  column  2),  USEPA 
stated  that  it  would  regard  existing  TSP 
SIPs  as  necessary  interim  particulate 
matter  plans  during  the  period 
preceeding  the  approval  of  state  plans 
'  specifically  aimed  at  PMio.  ff  the  TSP 
SIP  revision  is  judged  to  include  more 
stringent  provisions  than  are  in  the 
existing  TSP  plan,  USEPA's  general 
policy  is  to  approve  it  It  is  USEPA's 
judgment  that  the  regulations  in  this 
action  would  decrease  the  stringency  of 
the  TSP  plan  and  are,  therefore,  likely  to 
result  in  worse  control  of  PMio  as  well. 
Thus,  USEPA  is  disapprovuig  this  TSP 
SIP  revision. 

EPFBCnvi  date:  This  final  rulemaking 
becomes  effective  on  July  5, 1988. 


addresses:  Copies  of  the  SIP  revision, 
public  comments  on  the  notice  of 
proposed  rulemaking  and  other 
materials  relating  to  this  rulemaking  are 
available  for  inspection  at  the  following 
addresses:  (It  is  recommended  that  you 
telephone  Randolph  O.  Cano,  at  (312) 
886-^6036,  before  visiting  the  Region  V 
Office.) 
U.S.  Environmental  Protection  Agency, 

Region  V,  Air  and  Radiation  Branch. 

230  South  Dearborn  Street,  Chicago, 

Illmois  60604. 
Illinois  Environmental  Protection 

Agency,  Division  of  Air  Pollution 

Control,  220  Churchill  Road. 

Springfield,  Illinois  62706. 

A  copy  of  today's  revision  to  the 
Illinois  SIP  is  available  for  inspection  at: 
U.S.  Environmental  Protection  Agency. 
PubUc  Information  Reference  Unit.  401 
M  Street  SW..  Washington.  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT 
Randolph  O.  Cano,  Air  and  Radiation 
Branch  (5AR-26),  Environmental 
Protection  Agency,  Region  V,  230  South 
Dearborn  Street,  Chicago.  Illinois  60604. 
(312)  886-6036. 

SUPPLEMENTARY  INFORMATKNC  On 
January  29. 1986.  the  Illinois 
Environmental  Protection  Agency 
(lEPA)  submitted  a  proposed  revision  to 
the  Illinois  SIP  for  Demeter  which 
operates  a  grain  elevator  in 
unincorporated  Winnebago  County. 
Winnebago  Coimty  is  classified  as 
better  than  the  National  Ambient  Air  ■  ' 
Quality  Standards  (NAAQS)  for  the 
pollutant  TSP. 

The  proposed  SIP  revision,  would 
have  allowed  Demeter  a  variance  from 
the  requirements  of  35  lAC  212.462(e)* 
until  December  4. 1989.  Rule  35  lAC 
212.462(e)  requires  Demeter  to  file 
applications  for  construction  and 
operating  permits  and  to  comply  with 
the  dump  pit  control  requirements  of  35 
lAC  212.462(b]  *.This  is  because  the 
firm's  annual  grain  throughput  increased 
150  percent  from  the  1984  annual  grain 
throughput  on  which  the  original  permit 
was  based.  This  increase  exceeds  the 
rules'  threshold  value  of  a  30  percent 
increase. 

In  granting  a  variance  from  the 
requirements  for  Demeter's  dump  pit 


*  35  lAC  212.462(e]  was  incorporated  in  the 
niinoi*  SIP  as  203(d)(8)(F)  on  February  21. 1980  (45 
FR  11233).  Illinois  has  subsequently  recodifled  its 
regulations.  USEPA  is  rulemaking  on  a  variance 
troffi  Rule  203(d)(8)(F]  becauoe  this  is  the  regulaUon 
incorporated  in  the  SIP. 

*  35  lAC  212.462(bl  was  incorporated  in  the 
Illinois  SIP  as  203(d)(8)(B)  on  February  21,  IflSO  (45 
FR  11233).  Illinois  has  subsequently  recodified  Its 
regulations.  USEPA  is  rulemaking  on  a  variance 
from  Rule  203(d)(8)(B)(ii)  because  thU  is  the 
regulation  incorporated  in  the  SIP. 


I 
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the  lUuuiM  Mtutini  Cctttral  1 
(IPCB)bdiMMthMth*i 
Demeter  to  iactatt  a  ^*^  duct  ooatiai 
system  on  its  dump  pit  iouMdiatcly 
woakld  subject  ^  film  la  oucasoaabk 
hatdskip  becuise  of  Oemetef's  tow 
profiubifity  over  tie  foarseveiai  yeua. 
The  IFCB  Opinkui.  and  Okdex  of  the 
Board  ts  only  a  temporary  variance, 
which  requires  Demeter  to  install  a  dust 
control  system  to  compfy  with  the 
regrfrtkms  by  DExember  4. 1989. 

USEPA  has  icvieweil  titis  requested 
SIP  revision  for  consisteiny  wftk 
USEPA's  poKcy  on  source  specific  SIP 
revisiflos.*  This  pdfcy  requires  that  for 
a  State  to  secure  U9EPA  approra}  of  « 
relaxation  of  •  SSPim  an  anaimiwul  area 
and  yet  oati—e  the  evciatt  awmwal 

deaoMlnle  *at  the  SIP  ••  •  «*ek; 
despite  Aesel«MtioMsaca«ttg»e  to 

providafcrsiiiiBlia efth»>IAAQS> 

This  polky.  in  cfisct  nfwe*  •  cavicBt 
modeliag  aoalysas.  using  leierence 
modeling  tfrhniques  and  beat  available 
data. 

TW  State's  submittal  ia  tbis  raatta 
did  not  include  such  a  modcUoi^ 
analysis.  Ob  November  7.  Iflas  (51 FR 
40447).  USEPA  proposed  to  disapprove 
this  requested  SIP  revision  for  Demeter. 
because  the  State  has  not  demonstrated 
that  the  revision  wiB  not  jeopardize 
attainment  aid  maintenanac  of  the  TSP 

NAAQS  if  the  SIP  revision  were  Rnalty 
approveA* 

Public  coumient  was  soficded  on  the 
proposed  SPioishiu  and  on  USEPAIi 
proposed  disapproval  of  die 
incorporation  of  it  into  the  SflP. 

One  pMc  eouMnt  wae  raoeived  iB 
re90wel»UBEPA*s  proposed  I 


rule— fcis»  W  wee  frwe  Dfe—tei. 
Demetcr's  comaMst  dHcaased  the 
economic  bwdsUp  of  conp^jpmg  with 
the  dump  pit  omkal  nqiiininnito  of  35 
lAC  2IZ4ae(b).  WUe  ihis  conment  may 


*  U  abodtf  b*  noted  Atf  fas  USEM'i  KTovciBber  7. 


'~'*"' — "-  -  f"*r  ~  •m  ■Minijigii  bm 

SheMoB  Miym  ihHt  Dhvcta- of  Oi  OflUa  of  Afr 

Qu«H»pti    ieMi<»iiiiiiiiii»n»aiB<tof»>« 

Uie  Air  Maaagtaimt  DtvMou.  ThU  i*  not  *•  cMft. 

specific  SIP  raviaion*  nbxiiit  a  SIP  &k 
nooattaiaiDint  anas.  The  cflKt  poBcy  dbn  not 
coiuider  talaxations  for  loufcaa  localad  in 
atuinmaaft  anu.  Sinn  Ooaiar  i*  Ik*^  ia  am 
-"-'— — •-rra  ttw  Ihilrliw  liagam 
not  annh-  PA.  i  an  rwa  n  ■"ffa;  \ 
reqaiiaa  ifant  aaji  Bbgwttaa  ha  I 

ilii  mail  all  aliiiii  ^at  a  ««tB»ff^  ^^ 

attaiziBieiit  and matotananca  td Iha  I  miiM 
Ambiant  Air  Qoatitx  Siaadanla  (NAAQS^ 
*  (te  dala  Mr  1.  ISB  (S2  n  aMS«)  USEVA 

nmMnrjni.  J  .  mj^  -*—> ir<  m  Thai  piiMI jMthin. 

USEPA  aUiad  Oial  a  vauld  aat  rate  ISr  SVa 
without  a  dfaaonateatiaa  a{  aMain^aafc  Ta4«r • 
ijisapproval  action  ^ mnaiitant  wfth  that  itat— nL. 


be  valid.* 
neocesaiy. 

Upeo  coBsidesi^  tbe  pubfe  l 

received  the  State's  submittal  and  I 

criteria  for  a  SIP  relaxatioB.  USBPA 
announces  its  final  rulemaking  action,  to 
disapprove  the  incorporation  of  dhb 
temporary  variance  for  Demeter  &ale  the 
Illinois  SIP.  The  Slate  has  failed  to 
demonstrate  that  this  variance  wiH  not 
interfere  ^ith  attainment  and 
SMlHtenaBee  of  the  HMQS. 

Undei  Executive  Order  12291.  today's 
action  fs  not  "Major".  It  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review. 

Under  section  307(b)(1)  of  the  Act 
petitions  for  judicial  review  of  Ats 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  August  2;  1988.  This  actkm 
may  aot  be  challenged  later  in 
proceedings  to  enforce  its  miiirsmcnts- 
(See  307(b)(2).) 

List  of  Subjects  in  4I»  GFR  PKt  SX 

Air  pollution  control. 
Intexgovcinnenlal  leMona. 
Incecporatian  by  reference.  Pteticnlate 

matter. 

Authority:  42  US.C.  740I-7BC 
Dated:  May  27.  MMl 
LaeM.nBMS» 

Adminiatroter. 

[m>[ic.  •»-i;»29  RVxf  »-a-«t  MS  am} 


40  CFR  Part  ISO 

[pp  iE2457/mM;  fvL-^am-m 

P—bcfcti  TelMMBP  Iwr  343^  S- 


Aomcvi  Eaviroomcntal  Piolectian 
Agency  JEPAJ. 

ACnOMc  Pinal  rule. 


:  This  documeot  cslahliafcca  a 
permanent  toleraace  lot  Tffsid)ies  of  the 
fungidde  3-(3JS-dichIeK^bcnyI^S- 
ethenyl-5-mc^hyI-2. 4-oxaioIidiBedioBn 
(hereafter  in  the  pteamble  c^ad 
"vindozolki"}  ud  its  metabelitic* 
containiag  the  a  K.HfcKtc»«>«»iii.M>  maiety 
in  or  on  grapes.  BASF  Wyandotte  CecpL 
petitioned  EPA  to  estabbk  this 
tolerance. 

EPVKTWI  BMKliay  25t  IMB. 
inrwiM  Written  *h»wlt— s.  idenlilied 
by  ftadecuMBtooBtealmanbar.  JPP 
1E2157/R980I.  may  ba  snbiBiMid  toe 
Hearing  Cleric  (A-lie)  EnvinwnMnCal 
Protection  Ageacy.  Rm.  3788, 401 M  St. 
S W..  WaahOKton.  DC  2Mfle^ 


Foai     

By  maih  Lais  Rowi  Hadad  Msnagei 

(PMJ21.  Regiatratton  Dtoteion  fTS- 

7VC).  &mroamatolPMeclioi» 

Agency,  401  MSbaei  5W., 

Wasnngton,  DC  3PM9. 
Office  location  and  tetephooe  nnalier: 

Rm.  227.  CM  #2.  I8ZI  (e£bEson  Dans 

Highway.  Ail&igten.  VA  2220Z.  (703>- 

557-1900. 

suaPLEMBn-ARv  MrnamiwiiL  BPA 

issued  a  proposed  rule.  pubMsbed  in  the 
FedBial  Regtstar  of  ^irfl  281 T90B  fSi  PR 
154MQ.  hi  which  it  was  SMHMid  ttel 
BASF  Wymdolto  CacpL.  i^kvitos^ 
Oiemical  Division.  UftChsny  Hii  Rd^ 
Parsippaay.  1^  07861^  had  sahi^t^ 

adequate  shidiea  to  aatoL__, 

toletancca  fur  viBckaatta  and  ito 
mefabolities  containing  the  3,5- 
dieUoroMiinm  maieiiy  in  ar  OB  pnpaa  at 
6  parte  per  BuIfiiaD  (ppte). 

There  weiu  na  es— ante  or  lequeste 
for  referral  to  an  advisory  coaMlttea 
received  fa  response  to  the  proposed 
rule. 

Tina  sneBctaienf  estaMMiea  a 
peiiuanenf  tolemca  fcrvincloKoBn  that 
was  originaBy  Issaed  aa  a  temporary 
tolwance  to  Ae  Fhdsial  Reglstei  of  May 
13, 1987  (52  PR  17865)1 

knc  cfBf9  wiivibitIbq  Bi  tnff  pctnoR  situ 
all  other  rsteTanf  material  herva  been 
evaluated  and  discassed  in  the  piuposed 
rule.  iiaoeQ  on  ma  ctete  and  mformatrovr 
coostdereo,  the  Agency  eoBcndes  mat 
uia  totetaace  win  protect  tna  puDlic 
neaim.  r  Berevare.  tno  toferaBca  is 
established  as  set  far*  below. 

A  related  find!  role;  (PAP  7HK29/ 
Rg59],  thai  cstohUshaapermawnl  levels 
for  vindozolin  in  or  on  raisins  at  30  ppm 
in  21  CFR  193.137(b)  and  in  or  on  dry 
^pes  at  42  ppm  in  21 OFR  ML44B 
appears  elsewhere  in  this  issue  of  the 
Fedlsial  Register. 

Any  person  advexsdy  affiactadby  this 
regulation  may,  within  30  days  after 
publication  of  tUa  daeanmnt  in  the 
Federal  Regteter.  We  written  abpUkam 
with  the  Hearing  Clerk,  at  die  address 
given  above.  Sbcb  objactiana  slteoW 
specify  the  prorisioaa  aftha  rsgnlatien 
deemed  objaefionohte  and  dto  gpoando 
for  the  objections.  A  hearing  wdl  ba 
granted  if  the  objactianaaflaaappQited 
by  gtoaoda  legally  sufficient  to  laatify 
the  relief  sou^t. 

The  Offiea  of  Managmnenl  and  Bk«^i 
has  exempted  diis  rule  from  the 
requirements  of  section  9  of  Executive 
Order  12281. 

PanoBl  to  dw  lequinmaate  of  the 
Raffriatosy  PlttdUkty  Act  (Pabi  I.  00- 
35i.  08  StaL  YtM.  0  U.&C  8»-ea2).  dw 
riihihs'iliarnr  haa  ilstsimtoail  lint 
regiitatinna  tritshltsyng  laiw  tolcrancea 


or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  ifl^wct  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure.  Agricultural  commodities. 
Pesticides  and  pests.  Reporting  and 
recordkeeping  requirements. 

Dated:  May  25, 1988. 
Douglas  D.  Campt, 

Director,  Off  ice  of  Pesticide  Programs. 

Therefore,  40  CFR  Part  180  is 
amended  as  follows: 

PART  180-[AMENDED] 

1.  The  authority  citation  for  Part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a. 

§180.380    [Amended] 

2.  In  §  180.380  3-(3:5-Dichlorophenyl)- 
S-ethenyl-5-methyl-l-2,  4- 
oxazolidinedione;  tolerances  for 
residues,  by  amending  paragraph  (b)  by 
removing  the  phrase  "until  May  13, 
1988."  from  the  first  sentence. 

[FR  Doc.  88-12528  Filed  6-2-88:  8:45  am] 
Biujwo  cooE  «5ao  60  a 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoapheric 
Admlnlatration 

50  CFR  Part  253 
(Docket  No.  70805-8087] 

Interjurisdictional  Fiaherles 

aqency:  National  Marine  Fisheries 
Service,  (NMFS),  NCAA.  Commerce. 
action:  Final  rule. 

SUMMAIIY:  NOAA  issues  this  rule  to 
implement  the  Interjurisdictiohal 
Fisheries  Act  of  1986  (Act).  The  Act 
establishes  a  formula-based  financial 
assistance  program,  the  purposes  of 
which  are  (1)  to  promote  and  encourage 
State  activities  in  support  of  the 
management  of  interjurisdictional 
fishery  resources,  and  (2)  to  promote  the 
management  of  interjurisdictional 
fishery  resources  throughout  their  range. 
This  rule  provides  guidelines  with 
regard  to  State  eligibility,  apportionment 
and  Federal  matching'mechanisms. 
EFFCCnVE  date:  June  30, 1988. 
address:  Copies  of  the  Act  and  its 
legislative  history  may  be  obtained  from 
Austin  Magill.  Office  of  Fisheries 


Conservation  and  Management, 
National  Marine  Fisheries  Service, 
Washington.  DC  20235. 
FOR  FUirrHCR  INFORMATION  CONTACT: 
Austin  MagiU.  202-«73-5272. 
SUPFLEMCNTARY  information: 

Background 

This  final  rule  implements  Title  III  of 
Pub.  L  99-659,  the  Interjurisdictional 
Fisheries  Act  of  1988  (16  U.S.C.  4101  at 
seq.)  which  became  effective  October  1, 
1987.  This  Act  replaces  and  repeals  Pub. 
L  88-309,  the  Commercial  Fisheries 
Research  and  Development  Act  of  1964 
(16  U.S.C.  779  et  seq.]  as  amended.  The 
Act  establishes  a  formula-based 
financial  assistance  program  for 
interjurisdictional  fishery  research 
projects  and  reqiures  that  these  projects 
promote  and  encourage  State  activities 
in  support  of  management  of 
interjurisdictional  fishery  resources. 

Proposed  regulations  were  published 
November  23, 1987  (52  FR  44922). 
Comments  were  invited  through 
December  23, 1987.  The  preamble  to  the 
proposed  rulemaking  contained  a 
description  of,  and  outlined  the  purposes 
of,  the  Act.  This  background  information 
is  not  repeated  here. 

Comments  and  Responses 

Comments  were  received  from  15 
States,  the  three  Interstate  Marine 
Fisheries  Commissions,  and  the 
American  Fisheries  Society.  The  major 
concerns  and  comments  raised  are 
addressed  below. 

Enforcement  Issues 

One  commenter  was  concerned  that 
no  funds  are  earmarked  for 
enforcement  and  that  those  funds 
available  for  that  purpose  are 
insufficient  to  accomplish  regular  annual 
State/Federal  cooperative  law 
enforcement.  The  commenter  asked  if 
the  enforcement  money  coidd  be  set  up 
as  a  dedicated  line  item  in  the  budget. 

NOAA  does  not  believe  setting  up  a 
dedicated  line  item  is  appropriate 
because  the  States  have  the  option  of 
using  or  not  using  the  available  money 
to  fund  enforcement  activities.  Since  the 
money  is  considered  part  of  an 
individual  State's  apportionment,  the 
State  may  use  it  for  enforcement  or  for 
other  projects. 

Comments  bom  several  States 
referred  to  the  vagueness  of  the 
language  or  asked  for  clarification  of 
what  constitutes  an  enforcement 
agreement.  The  definition  of  an 
enforcement  agreement  has  been 
clarified.  Another  commenter 
questioned  whether  State  and  Federal 
regulations  must  be  compatible  to 


qualify  for  funding.  Issues  regarding 
compatibility  or  disparity  of  State  and 
Federal  regulations  will  have  to  be 
resolved  to  the  satisfaction  of  both 
signatories  prior  to  signing  the 
enforcement  agreement. 

Disaster  Assistance 

Several  commenters  were  concerned 
about  the  definition  of  a  commercial 
fishery  failure  and  thought  that  the 
language  under  the  disaster  assistance 
section  would  preclude  projects  to 
restore  bivalve  resources.  NOAA 
believes  the  intent  of  the  Act  is  to 
continue  disaster  assistance  as 
established  under  Pub.  L  88-309,  when  a 
disaster  occurs  due  to  natural  or 
undetermined  causes.  The  subsection  on 
disaster  assistance  funds  at  $  253.5(a) 
has  been  revised  to  specify  that  any 
commercial  fishery  resource  utilized 
under  the  apportionment  formula  will 
quaUfy  for  fimding. 

Eligibility  Issues 

Many  commenters  did  not  think  the 
inland  States  with  non-marine  resource 
should  qualify  for  funds  under  the  Act. 
Under  the  Act,  an  inland  state  with  non- 
marine  resource  qualifies  for  funding  if 
the  State  meets  any  of  the  criteria 
specified  in  section  304(c)(3)  of  the  Act. 

A  commenter  from  an  inland  State 
contends  that,  as  a  signatory  of  an 
interstate  compact  that  is  involved  in 
protecting  fishery  resources,  that  state 
should  qualify  for  matching  funds  for 
commercial  fisheries  resources  landed 
from  the  body  of  water  involved.  We 
agree,  since  the  Act  in  section 
304(c](3}(A}  establishes  this  as  a 
qualifying  criterion. 

Other  Conunento 

Section  308(c)  of  the  Act  makes/ 
available  non-matching  funds  to  the 
three  Interstate  Marine  Fisheries 
Commissions  for  use  in  developing 
interstate  fishery  management  plans. 
There  was  concern  from  several 
commenters  that  the  proposed  rule 
contains  no  guidelines  or  proposal- 
review  procedures.  NOAA  agrees  and 
has  added  a  subsection,  "Other  Funds" 
at  S  253.5(b).  One  commenter  questioned 
whether  data  collection  should  be  an 
activity  allowed  in  developing  interstate 
fishery  management  plans.  We  believe 
the  definition  of  an  interstate  fishery 
management  plan  under  these 
regulations  is  broad  enough  to  include 
data  collection,  especially  since  the 
definition  specifies  that  it  can  be  a  plan 
that  contains  information  regarding  the 
status  of  fishery  resources.  Concern  was 
also  expressed  as  to  whether  the 
purpose  and  scope  of  the  Act  allowed 
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for  information  and  education  projects. 
We  believe  that  such  activities  should 
be  allowed,  but  only  to  the  extent  that 
they  support  a  primary  project.  Effective 
regulation  and  enforcement  of  laws 
requires  informing  those  affected  as  to 
the  need  for,  and  the  benefits  to  be 
derived  from,  the  regulations.  Therefore, 


a  definition  for  fisheries  management  is 
added,  and  data  collection  and 
information  dissemination  activities  are 
included. 

It  was  suggested  that  the  word 
"adopted"  used  in  reference  to  a  State 
"adopting"  an  interstate  fishery 
management  plan  be  defined.  A 


definition  for  "adopt"  has  been  added  in 
S  253.2. 

The  equation  for  calculating  the 
apportionment  formula  was  printed 
incorrecUy  in  the  Federal  Regbter.  A 
correction  notice  was  published 
December  17. 1987  (52  FR  47990).  The 
correct  language  for  §  253.3(b)(1)  is 


"Volume  of  X  State 
Volume  of  all  States 


=  A  percent" 
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not  "value  of  all  States"  as  it  originally 
appeared.  Tliere  was  also  some 


confusion  in  the  way  the  formula  was 
presented.  It  should  read: 


"(A  percent +  Bperceiit|  Apportionment 

2  Percentage" 


Changes  From  the  Proposed  Rule 

In  addition  to  the  revisions  discussed 
above,  several  of  the  sections  have  been 
reworded  and  renumbered  for  clarity. 
The  changes  are  technical  and  non- 
substantive. 

Classification 

This  section  is  categorically  excluded 
from  the  requirement  to  prepare  an 
environmental  assessment  by  NOAA 
Directive  02-10. 

The  Under  Secretary  for  Oceans  and 
Atmosphere  has  determined  that  this 
final  rule  is  not  a  major  rule  requiring  a 
regulatory  impact  analysis  under 
Executive  Order  12291. 

The  General  Counsel  of  the 
Department  of  Commerce  certified  to 
the  Small  Business  Administration  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  action 
will  not  impose  costs  on  the  industry  but 
will  provide  benefits  through  improved 
management,  because  the  Act 
prescribes  criteria  for  evaluating 
projects,  requires  that  these  projects 
promote  and  encourage  State  activities 
in  support  of  management  of 
interjurisdictional  resources,  and 
provides  for  the  distribution  of  funds  for 
projects.  Therefore,  a  Regulatory 
Flexibility  Analysis  was  not  prepared. 

There  will  be  no  additional  reporting 
requirements  imposed  upon  the  State 
agencies  over  those  required  for  Pub.  L 
88-309.  The  reporting  requirements  of 
Pub.  L.  88-309  were  approved  under 
OMB  Contirol  Number  0648-0102. 

This  final  nde  does  not  contain 
policies  with  federalism  implications 
sufficient  to  warrant  preparation  of  a 
federalism  assessment  under  Executive 
Order  12612. 

List  of  Subjects  in  50  CFR  PART  253 

Fisheries,  Financial  assistance, 
Recordkeeping  and  reporting 
requirements. 

Dated:  May  31. 1S8& 

James  E.  Oouglaa,  Jr. 

Acting  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  Part  253  is  revised  to 

read  as  follows: 


PART  253— INTERJURISDICTIONAL 
FISHERIES 


Purpose  and  scope. 

Definitions. 

Apportionment 

State  projects. 

Other  funds. 

Administrative  requirements. 


Sec. 

253.1 

253.2 

253.3 

253.4 

253.5 

253.6 

Authority:  16  U.S.C.  4101  et  seq. 

§  253.1    Purpose  and  scope. 

(a)  The  purpose  of  this  part  is  to 
implement  Title  III  of  Pub.  L.  99-659  (16 
U.S.C.  4100  et  seq.),  which  has  two 
objectives: 

(1)  To  promote  and  encourage  State 
activities  in  support  of  the  management 
of  interjurisdictional  fishery  resources 
identified  in  interstate  or  Federal  fishery 
management  plans;  and 

(2)  To  promote  and  encourage 
management  of  interjurisdictional 
fishery  resources  throughout  their  range. 

(b)  The  scope  of  this  part  includes 
guidance  on  making  finemcial  assistance 
awards  to  States  or  Interstate 
Commissions  to  imdertake  projects  in 
support  of  management  of 
interjurisdictional  fishery  resource  in 
both  the  exclusive  economic  zone  (EEZ) 
and  State  waters,  and  to  encourage 
States  to  enter  into  enforcement 
agreements  with  either  the  Department 
of  Commerce  or  the  Department  of  the 

Interior. 

■« 

§253.2    Definitions. 

As  used  in  this  part,  terms  have  the 
meaning  ascribed  in  this  section. 

Act  means  the  Interjurisdictional 
Fisheries  Act  of  1986,  Pub.  L.  99-659 
(Tide  ni). 

Adopt  means  to  implement  an 
interstate  fishery  management  plan  by 
State  action  or  regulation. 

Commercial  fishery  failure  means  a 
serious  disruption  of  a  fishery  resource 
affecting  present  or  future  productivity 
due  to  natural  or  undetermined  causes. 
It  does  not  include  either: 

(a)  The  inability  to  harvest  or  sell  raw 
fish  or  manufactured  and  processed 
fishery  merchandise,  or 

(b)  Compensation  for  economic  loss 
suffered  by  any  segment  of  the  fishing 
industry  as  the  result  of  a  resource 
disaster. 

Enforcement  agreement  means  a 
written  agreement,  signed  and  dated. 


between  a  State  agency  and  either  the 
Secretary  of  the  Interior  or  Secretary  of 
Commerce,  or  both,  to  enforce  Federal 
and  State  laws  pertaining  to  the 
protection  of  interjurisdictional  fishery 
resources. 

Federal  fishery  management  plan 
means  a  plan  developed  and  approved 
under  the  Magnuson  Fishery 
Conservation  and  Management  Act  (16 
U.S.C.  1801  et  seq.). 

Fisheries  management  means  all 
activities  concerned  with  conservation, 
restoration,  enhancement,  or  utilization 
of  fisheries  resources,  including 
research,  data  collection  and  analysis, 
monitoring,  assessment,  information 
dissemination,  regulation,  and 
enforcement. 

Fishery  resource  means  finfish, 
mollusks,  and  crustaceans,  and  any  form 
of  marine  or  Great  Lakes  animal  or  plant 
life  including  habitat,  other  than  marine 
mammals  and  birds. 

Interjurisdictional  fishery  resource 
means: 

(a)  A  fishery  resource  for  which  a 
fishery  occurs  in  waters  under  the 
jurisdiction  of  one  or  more  States  and 
the  EEZ;  or 

(b)  A  fishery  resource  for  which  an 
interstate  or  a  Federal  fishery 
management  plan  exists;  or 

(c)  A  fishery  resource  which  migrates 
between  the  waters  under  the 
jurisdiction  of  two  or  more  States 
bordering  on  the  Great  Lakes. 

Interstate  Commission  means  a 
commission  or  other  administrative 
body  established  by  an  interstate 
compact. 

Interstate  compact  means  a  compact 
that  has  been  entered  into  by  two  or 
more  States,  established  for  purposes  of 
conserving  and  managing  fishery 
resources  throughout  their  range,  and 
consented  to  and  approved  by  Congress. 

Interstate  Fisheries  Research  Program 
means  research  conducted  by  two  or 
more  State  agencies  imder  a  formal 
interstate  agreement. 

Interstate  fishery  management  plan 
means  a  plan  for  managing  a  fishery 
resource  developed  and  adopted  by  the 
member  States  of  an  Interstate  Marine 
Fisheries  Commission,  and  contains 
information  regarding  the  ststus  of  the 
fishery  resource  and  fisheries,  and 
recommends  actions  to  be  taken  by  the 
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States  to  conserve  and  manage  the 
Hshery  resource. 

Landed  means  the  first  point  of 
offloading  fishery  resources. 

NMFS  Regional  Director  means  the 
Director  of  any  one  of  the  five  National 
Marine  Fisheries  Service  regions. 

Project  means  an  undertaking  or  a 
proposal  for  research  in  support  of 
management  of  an  interjiuisdictional 
fishery  resource  or  an  interstate  fishery 
management  plan. 

Research  means  work  or  investigative 
study,  designed  to  acquire  knowledge  of 
fisheries  resources  and  their  habitat. 

Secretary  means  the  Secretary  of 
Commerce  or  his  designee. 

State  means  each  of  the  several 
States,  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico, 
American  Samoa,  the  Virgin  Islands, 
Guam,  or  the  Northern  Mariana  Islands. 


State  Agency  means  any  department 
agency,  commission,  or  official  of  a 
State  authorized  under  the  laws  of  the 
State  to  regulate  commercial  fisheries  or 
enforce  laws  relating  to  commercial 
fisheries. 

Value  means  the  monetary  worth  of 
fishery  resources  used  in  developing  the 
apportionment  formula,  which  is  equal 
to  the  price  paid  at  the  first  point  of 
landing. 

Volume  means  the  weight  of  the 
fishery  resource  as  landed,  at  the  first 
point  of  landing. 

92S3.3   Apporttonment 

(a)  Apportionment  formula.  The 
amount  of  funds  apportioned  to  each 
State  is  to  be  determined  by  the 
Secretary  as  the  ratio  which  the  equally 
weighted  average  of  the  volume  and 
value  of  fishery  resources  harvested  by 
domestic  commercial  fishermen  and 


landed  within  such  State  during  the  3 
most  recent  calendar  years  for  which 
data  satisfactory  to  the  Secretary  are 
available  bears  to  the  total  equally 
weighted  average  of  the  volume  and 
value  of  all  fishery  resources  harvested 
by  domestic  conunercial  fishermen  and 
landed  within  all  of  the  States  during 
those  calendar  years. 

(1)  The  equally  weighted  average 
value  is  determined  by  the  following 
formula: 


Volume  of  X  State 
Volume  of  all  States 


Value  ofX  State 
Value  of  all  States 


=  A  percent 


=  B  percent 


fA  percent-^B  percent]       State  percentage  used  to 
_    determine  State's  share 
2  ~      of  the  total  available 

funds 


(2)  Upon  appropriation  of  funds  by 
Congress,  the  Secretary  will  take  the 
following  actions: 

(i)  Determine  each  State's  share 
according  to  the  apportionment  formula. 

(ii)  Certify  the  funds  to  the  respective 
NMFS  Regional  Director. 

(iii)  Instruct  Regional  Directors  to 
promptly  notify  states  of  funds' 
availability. 

(b)  Beginning  with  fiscal  year  1989,  no 
State,  under  the  apportionment  formula 
in  paragraph  (a)  of  this  section,  that  has 
a  ratio  of  one-third  of  one  percent  or 
higher  may  receive  an  apportionment  for 
any  fiscal  year  which  is  less  than  one 
percent  of  the  total  amount  of  funds 
available  for  that  fiscal  year. 

(c)  If  a  State's  ratio  under  the 
apportionment  formula  in  paragraph  (b) 
is  less  than  one-third  of  one  percent 
that  State  may  receive  funding  if  the 
State: 

(1)  Is  signatory  to  an  interstate  fishery 
compact;  or 

(2)  Has  entered  into  an  enforcement 
agreement  with  the  Secretary  and/ or  the 
Secretary  of  the  Interior  or 

(3)  Borders  one  or  more  of  the  Great 
Lakes;  or 

(4)  Has  entered  into  an  interstate 
cooperative  fishery  management 
agreement  and  has  in  effect  an 
interstate  fisheries  management  plan  or 
an  interstate  fisheries  research  program; 
or 


(5)  Has  adopted  a  Federal  fishery 
management  plan  for  an 
interjurisdictional  fishery  resource. 

(d)  Any  State  that  has  a  ratio  of  less 
than  one-third  of  one  percent  and  meets 
any  of  the  requirements  set  forth  in 
paragraphs  (c)  (1).  (2).  (3),  (4)  or  (5)  of 
this  section  may  receive  an 
apportionment  for  any  fiscal  year  which 
is  not  less  than  one  half  of  one  percent 
of  the  total  amount  of  funds  available 
for  apportionment  for  such  fiscal  year. 

(e)  No  State  may  receive  an 
apportionment  under  this  section  for  any 
fiscal  year  which  is  more  than  6  percent 
of  the  total  amount  of  funds  available 
for  apportionment  for  such  fiscal  year. 

(f)  Unused  apportionments.  Any  part 
of  an  apportionment  for  any  fiscal  year 
to  any  State: 

(1)  That  is  not  obligated  during  that 
yean 

(2)  With  respect  to  which  the  State 
notifies  the  Secretary  that  it  does  not 
wish  to  receive  that  part;  or 

(3)  That  is  returned  to  the  Secretary 
by  the  State,  may  not  be  considered  to 
be  appropriated  to  that  State  and  must 
be  added  to  such  funds  as  are 
appropriated  for  the  next  fiscal  year. 
Any  notification  or  return  of  funds  by  a 
State  referred  to  in  this  subsection  is 
irrevocable. 

§253.4    Stat* prolwts. 

(a)  General.  (1)  Designation  of  State 
agency.  The  Governor  of  each  State 
shall  notify  the  Secretary  which  agency 


of  the  State  government  is  authorized 
under  its  laws  to  regulate  commercial 
fisheries  and  is  therefore  designated  to 
submit  applications  and  to  enter  into 
financial  assistance  awards.  An  official 
of  such  agency  shall  certify  which 
official(s)  is  authorized  in  accordance 
with  State  law  to  commit  the  State  to 
participation  under  the  Act  to  sign 
project  dociunents,  and  to  receive 
payments.  The  Secretary  shall  be 
advised  promptly  of  any  changes  made 
in  such  authorizations. 

(2)  States  which  choose  to  submit 
proposals  in  any  fiscal  year  must  so 
notify  the  NMFS  Regional  Director 
before  the  end  of  the  third  quarter  of 
that  fiscal  year. 

(3)  Any  State  may,  through  its  State 
agency,  submit  to  the  NMFS  Regional 
Director  a  proposal  for  a  project  which 
may  be  midtiyear.  Proposals  must 
describe  the  full  scope  of  work, 
specifications,  and  cost  estimates  for 
such  project 

(4)  States  may  submit  a  proposal  for  a 
project  through,  and  request  payment  to 
be  made  to,  an  Interstate  Fisheries 
Commission.  Any  payment  so  made 
shall  be  charged  against  the 
apportionment  of  ^e  appropriate 
State(s).  Submit^ng  a  project  through 
one  of  the  Commissions  does  not 
remove  the  matching  funds  requirement 
for  any  State,  as  provided  in  paragraph 
(c)  of  this  section. 


(b)  Evaluation  of  projects.  The 
Secretary,  before  approving  any 
proposal  for  a  project  will  evaluate  the 
proposal  as  to: 

(1)  Soundness  of  design: 

(2)  Possibilities  of  securing  productive 
results; 

(3)  Minimization  of  duplication  with 
other  research  projects  in  supporting 
management  of  interjurisdictional 
fishery  resources  and  carried  out  under 
this  title  or  under  any  other  law  or 
regulation; 

(4)  Organization  and  management  of 
the  project 

(5)  Methods  proposed  for  monitoring 
and  evaluation  of  the  success  or  failure 
of  the  project  and 

(6)  Consistency  of  the  project  with  the 
piuposes  specified  in  S  253.1. 

(c)  State  matching  requirements.  The 
Federal  share  of  the  costs  of  any  project 
conducted  tmder  this  title,  includhog  a 
project  submitted  through  an  Interstate 
Commission,  caimot  exceed  75  percent 
of  the  total  estimated  cost  of  the  project 
unless: 

(1)  The  State  has  adopted  an 
interstate  fishery  management  plan  for 
the  fishery  resource  to  which  the  project 
applies;  or 

(2)  lie  State  has  adopted  fishery 
regidations  which  the  Secretary  has 
determined  are  consistent  with  any 
Federal  fishery  management  plan  for  the 
species  to  which  the  project  applies;  in 
which  case  the  Federal  share  cannot 
exceed  90  percent  of  the  total  estimated 
cost  of  the  project 

(d)  Financial  assistance  award.  If  the 
Secretary  approves  or  disapproves  a 
proposal  for  a  project  he  will  promptiy 
give  written  notification,  including,  if 
disapproved,  a  detailed  explanation  of 
the  rea8on(s)  for  the  disapproval,  to  the 
State  agency  submitting  the  proposri  or, 
if  the  proposal  is  submitted  through  an 
Interstate  Commission,  to  such 
Commission  and  the  State. 

(e)  Restrictions.  (1)  llie  total  cost  of 
all  items  included  for  engineering, 
planning,  inspection,  and  unforeseen 
contingencies  in  connection  with  any 
works  to  be  constructed  as  part  of  such 
a  proposed  project  shall  not  exceed  10  . 
percent  of  the  total  cost  of  such  works, 
and  shall  be  paid  by  the  State  as  a  part 
of  its  contribution  to  the  total  cost  of  the 
project 

(2)  The  expenditi^e  of  funds  Under 
this  title  may  be  applied  only  to  projects 
for  which  a  proposal  has  been  evaluated 
under  i  253.4(b)  and  approved  by  the 
Secretary,  except  that  up  to  $25,000  each 
fiscal  year  may  be  awarded  to  a  State 
out  of  the  State's  regidar  apportionment 
to  cany  out  an  enforcement  agreement 
as  defined  under  f  253.2,  An 


enforcement  agreement  does  not  require 
State  matching  funds. 

(f)  Prosecution  of  work.  All  work  must 
be  performed  in  accordance  with 
appUcable  Stiate  laws  or  regulations 
except  when  such  laws  or  regulations 
are  in  conflict  with  Federal  laws  or 
regulations  such  that  the  Federal  law  or 
regulation  prevails. 

S2S3.5    Otharfunds. 

(a)  Funds  for  disaster  assistance.  The 
Secretary  shall  retain  sole  authority  in 
distributing  any  disaster  assistance 
funds  made  available  under  section 
308(b)  of  the  Act  The  Secretary  may 
distribute  these  funds  after  he  has  made 
a  thorough  evaluation  of  the  scientific 
information  submitted,  and  has 
determined  that  a  commercial  fishery 
failure  of  a  fishery  resource  arising  from 
natural  or  undetermined  causes  has 
occurred.  Funds  may  only  be  used  to 
restore  the  resource  affected  by  the 
disaster,  and  only  by  existing  methods 
and  technology.  Any  fishery  resource 
used  in  computing  the  States  amount 
under  the  apportionment  formula  in 

§  253.3(a)  will  qualify  for  funding  imder 
this  section. 

(b)  Funds  for  Interstate  Commerce. 
Fimds  authorized  to  support  the  efforts 
of  the  three  chartered  Interstate  Marine 
Fisheries  Commissions  to  develop  and 
maintain  interstate  fishery  management 
plans  for  interjurisdictional  fisheries  will 
be  divided  equally  among  the 
Commissions.  The  Commissions  may 
submit  proposals  for  these  funds. 
Activities  involved  in  the  development 
of  Interstate  fishery  management  plans 
include,  travel,  support  meeting  costs, 
research,  or  other  general  activities 
related  to  the  development  and 
maintenance  of  inter-State  fishery 
management  plans. 

Z09.0    AuiiiM  Nsu  auM  rBQwranMim. 

All  grants  and  cooperative 
agreements  made  as  a  result  of  the  Act 
are  subject  to  Federal  policies  and 
guidance  on  financial  assistance 
contained  in  Executive  Orders,  QMB 
circulars  and  regulations;  Department  of 
Commerce  regulations  and  directives, 
NOAA  directives;  and  terms  and 
conditions  of  the  awards. 

[FR  Doc  88-12557  Filed  5-31-88;  5:06  pm] 
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Pacific  HaNbut  FtohcriM 

aoency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA.  Commerce. 


ACnOK  Final  rule. 


SiMMAIIv:  NOAA  issues  a  final  rule  to 
implement  certain  allocative  regulations 
governing  fishing  for  halibut  in  the 
Bering  Sea  as  recommended  by  the 
North  Pacific  Fishery  Management 
Coimcil  (Council),  llie  primary  purpose 
and  intended  effect  of  this  action  is  to 
provide  economic  protection  for  the 
developing  Pacific  halibut  fisheriei 
carried  out  by  persons  who  land  their 
total  annual  catch  of  Pacific  halibut  at 
ports  within  Regulatory  Areas  4C  and 
4E.  Such  persons  generally  are  those 
who  live  on  the  Pribilof  Islands  and  in 
communities  on  the  west  coast  of 
Alaska  including  Nelson  and  Nunivak 
Islands. 

EFFECTIVE  DATE:  June  1, 1988. 

ADDRESSES:  Copies  of  documents 
supporting  this  rule  may  be  obtained 
from  James  W.  Brooks,  Acting  Director, 
Alaska  Region,  National  Marine 
Fisheries  Service,  P.O.  Box  21668, 
Juneau.  Alaska  99802-1668. 

FOn  FURTHER  MFORMATION  CONTACT: 

Jay  J.C.  Ginter  (Fishery  Management 
Biologist  NMFS).  907-586-7229. 
SUPFLEMINTARY  NIPORMATION:  The 
fishery  for  Pacific  halibut  [Hippoglossus 
stenolepis]  off  the  coasts  of  Alaska, 
British  Columbia,  Washington,  Oregon, 
and  California  is  governed  by  the 
Convention  for  the  Preservation  of  the 
Halibut  Fishery  of  the  Northern  Pacific 
Ocean  and  the  Bering  Sea  (Convention) 
signed  by  the  United  States  and  Canada 
in  1953  and  amended  in  1979.  The 
Convention  is  carried  out  by  the 
International  Pacific  Halibut 
Commission  (IPHC). 

Until  1987,  all  regulations  governing 
the  Pacific  halibut  fishery  were 
developed  by  the  IPHC  and,  for  United 
.  States  fishermen,  recommended  to  the 
Secretary  of  State  for  approval  and 
published  at  50  CFR  Part  301.  However 
section  5(c)  of  the  Northern  Pacific 
Halibut  Act  of  1982  (Halibut  Act.  16 
U.S.C  773c(c).  Pub.  L  97-176)  provides 
for  the  appropriate  Regional  Fishery 
Management  Council  established  tmder 
the  Magnuson  Fishery  Conservation  and 
Management  Act  (Magnuson  Act  Pub. 
L  94-265)  to  develop  regulations, 
including  limited  access  regulations, 
governing  the  United  States  portion  of 
Convention  waters  and  applicable  to 
nationals  or  vessels  of  the  United  States 
which  are  in  addition  to,  and  not  in 
conflict  with,  regulations  adopted  by  the 
IPHC 

In  1987,  this  provision  was  interpreted 
by  NOAA  to  mean  that  regulations 
having  domestic  allocation  of  the  Pacific 
halibut  resource  as  their  primary 
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purpose  will  be  developed  by  the 
Council  with  respect  to  Alaska  and  by 
the  Pacific  Fishery  Managemeat  f>>uncil 
with  respect  to  Washington.  Oregon, 
and  Cahfomia. 

The  Council,  after  soliciting  baUbut 
allocation  regulatory  proposals  from  the 
public  decided  to  consider  only  those 
aQocative  regulations  adopted  in  1987 
by  the  IPHC  for  R^ulatory  Areas  4C 
and  4E.  The  Council's  qiecified 
objective  in  taking  this  action  was  to 
maintain  the  aOocative  effects  of 
previous  IPHC  regulations  for  both 
regulatory  area*.  The  Council's  Halibut 
Management  Tean  (KfT)  prepared  a 
draft  environmental  assessment  and 
regulatory  impact  review /initial 
regulatory  flexibility  analysis  (EA/RER/ 
IRFA)  that  assessed  the  potential 
environmental  and  economic  effects  of 
all  reasonable  altemativM  considered 
by  the  Council  as  requocd  by  the 
Nabonal  EnviromDeiEtal  PoBcy  Act  (tf 
1969,  Executive  Order  12291  and  NOAA 
pohcy.  A  TOtice  of  availabiUfy  of  that 
document  was  pobtisfaed  in  the  Padenl 

Regiatat  OD  October  28, 19V  052  HI 
41485).  v1 

At  its  December  8-11. 1987  aa^etiag. 
the  Council  considered  public  testimony 

and  thg  rpcnmingnrfa^'ftnt  of  itft 

Advisory  Panel  (AP)  and  Sdentffic  and 
Statistical  Comnuttee  (SSC).  The 
Council  then  voted  to  adopt  preferred 
alternatives  and  solicit  public  conunent 
on  the  proposed  nle.  lie  MT  rowised 
the  EA/RIR/BtFA  accon^ngly  (revised 
draft  dated  January  1988).  A  proposed 
rule  containing  the  Council's  preferred 
.  alternative  and  request  fior  comment 
was  published  in  the  Fadnal  Bi^tw  on 
March  18, 1968  (52  FR  803^  Description 
of  and  principal  reasons  for  the 
proposed  regulatory  amendment  are 
presented  m  the  proposed  rule. 

PabBcCanoMBto  j 

A  total  of  12  letters  of  comment  were 
received  before  the  end  of  the  public 
commerrt  period  on  April  14, 1988.  Of 
this  total,  ei^t  letters  came  from  fishing 
industry  representatives,  two  came  from 
State  of  WasUngtoR  representatives  to 
the  U.S.  Congress,  one  came  from  the 
Slate  of  Washington  Department  of 
Fisheries,  and  one  came  from  two  State 
of  Alaskalegisiators.  Briefly,  nine  of  the 
comments  recefved  opposed  specific 
allocations  of  the  Pacific  halibut 
resource  as  proposed  for  Regulatory 
Area  4E.  Two  commenters  expressed 
dissatisferction  with  the  fact  that  no 
specific  aHocations  were  recommended 
by  the  Council  for  Regulatory  Area  4B. 
One  coamientet  was  suppuiUre  of  the 
proposed  afioestive  measuies, 
espedaBy  for  Regulatory  Area  4C.  A 


summary  of  all  comments  received  and 
a  response  to  each  follows. 

Coiameat  All  (^qtosing  commenters 
expressed  the  opkiion  that  (he  proposed 
allocation  of  ao  percent  of  the  I^Mafic 
halibut  quota  in  Regulatory  Area  4E  to 
local  fishermen  (Le.  those  who  land  their 
total  annual  halibot  catch  at  aport 
within  Area  4E,  or  witUn  the  closed 
area)  violated  National  Standard  4  of 
the  Magnuson  Act  by  (fiseriminating 
against  out-of-state  fishermen.  HKy 
were  also  ofqnsed,  as  a  Blatter  of 
poUcy.  because  of  th^  conoem  tiiat  this 
approach  would  encovage  hrtnre 
partitionhig  of  baiibat  and  other  fishery 
resources  among  coastal  communities. 

Response:  Without  addressing  legal 
and  policy  qaestions,  the  proposed  "80- 
percent"  provision  is  not  approved' and 
is  not  include^  in  this  final  rule  because 
it  is  soperfluoQs  in  achievhig  the 
CounciTs  stated  halibtrt  aflocatidn 
objectives  in  Regulatory  Area  4E.  The 
"eo-percent"  provisicm  would  be 
redundant  in  combination  with  current 
vessrf  desrance  regulations  described 
in  9  301.13  (53  FR  1(»40;  Aptd  1. 1988) 
and  trip  Kmit  provisions  (f  301.10(c)}  of 
this  final  rulemaking  since  85  percent  of 
the  total  Area  4E  hafibut  harvest  was 
achieved  by'Tocal  fishermen"  hi  1987 
with  the  vessel  clearance  provision, 
only.  The  added  assurance  sought  by 
the  Council  tftat  d»  same  relative 
distribution  of  the  Area  4E  hahljut  catch 
will  occur  in  1988  can  be  achieved  by 
combhiing  onfy  die  trip  Hmit  and  vessel 
clearance  provisions.  This  combination 
is  similar  to  one  previously  used  by  the 
IPHC  for  Area  4C 

CommenL'  One  conunentet  questioned 
the  quahty  of  the  EA/RIR/IRFA 
analysis.  The  commehter  claimed  that 
few  data  on  which  environmental  and 
economic  impact  conclusions  are  based 
were  presented,  and  tel  qnsBtitative 
findings  indicatiag  ui  econcmic  loss 
under  the  proposed  alternative  were 
dismissed  by  qualitative  and 
unsupported  statements. 

j?eipansa:  Paucity  of  deta  on  which  to 
base  euvhwHiienlBl  and  economic 
impact  oaadKsions  is  a  chronic  problem 
hi  the  analyses  of  the  potential  effects  of 
fishery  regiilatory  actions.  For  tMs 
reason,  die  Council  and  NOAA  must 
often  base  their  impact  proyections  on 
certain  explicit  and  reasonable 
assumptions  about  the  futitre  behavior 
of  a  fishery.  The  EA/RIR/BFA  nd^s 
of  this  regulatory  action  made  such 
assumptions.  Further,  dte  CoatdTs 
analytical  methodology  was  governed  in 
part  by  the  intent  to  BMintain  (be 
allocative  effects  of  the  1987  IPHC 
regulations  in  Areas  4C  and  4E  and  was 


correctly  hmited  to  the  mai^ginal  effects 
of  alternatives  relative  to  the  status  quo. 

limited  data  and  the  use  of 
assumptions  unquestionably  increase 
the  quahtative  aspects  of  an  analysia 
The  fact  that  quaUutive  infcmnattait 
may  be  taken  into  account  in 
determining  net  benefits  to  society 
underscores  the  importance  of  the  public 
review  and  comment  process  through 
which  the  Council  devek^M  its 
regulatory  recoomiendations.  C^^iosing 
views  should  be  made  known  di^big 
this  process  so  that  analyses  can  be 
reconsidered  and  changed  if  necessary. 
An  early  draft  at  the  EA/RIR/IRFA 
analysis  was  made  available  for  public 
comment  on  October  28, 1987  (52  FR 
41485)  and  comments  were  invited  until 
November  27, 1987.  The  Council 
received  additional  public  comments  at 
its  December  1987  meeting.  The  analysis 
was  subsequently  redrafted  and 
submitted  Cor  Secretarial  review  on 
January  11, 1988  at  vtrfiich  time  it  was 
available  for  additional  public  review 
until  the  end  of  the  conunent  period  on 
the  proposed  rule  on  April  14. 1988. 

Conunent  Three  commenters 
ejqtressed  the  opinion  that  the  Cotmdl 
procedure  under  which  the  proposed 
regulations  for  Areas  4C  and  4E  were 
developed  was  flawed  because  of 
insufficient  scientific  review  by  the  SSC 

Response:  A  notice  of  availabfli^  and 
request  for  comments  on  a  draft  of  Uie 
EA/RIR/IRFA  analysis  was  published  hi 
the  Fedasal  Registss  on  October  28^  19^ 
(52  FR  41485).  However,  the  minutes  of 
the  December  1987  Council  meethig 
mdicate  that  the  SSC  did  not  cosuient 
on  the  EA/RIR/IRFA  analysis  due  to 
hiadequate  review  time.  The  minutes 
indicate  also  that  this  ooastr^nt  did  not 
prevent  the  AP  and  nine  indiviffaiala  and 
organization  representatives,  including 
scientific  staff  of  the  0>HC  Cram 
commenting  on  the  alternatives  and  the 
analysis  before  the  Council  voted  on  its 
Pacific  halibut  fishery  repdatoiy 
recommendations  to  the  Secretary,  The 
SSC's  failure  to  comment,  while 
regrettable,  doea  not  prevent  adoption  of 
therule. 

Cmmnent  Two  commeots  were 
indirectly  related  to  the  propoeed  rule. 
They  expressed  concern  that  requests  to 
the  Council  for  allocative  regidatioas 
benefiting  local  fishermen  from  Atka. 
Alaska  in  Regulatory  Area  4B  were 
denied  by  die  CounciL  Subeequent 
similar  lequesU  to  the  miC  also  were 
denied.  The  commcatcis  requested 
clarification  en  which  was  the  proper 
management  authority  to  receive  their 
request  fbf  aOocatiya  regulations^ 

AeiyMassu- The  erigioal  proposal  of  the 
AUca  Fishermen's  AssodathMS 


(Association)  requested  an  exclusive 
registration  area  tvithin  Regulatory  Area 
4B.  This  proposal  was  correctly 
submitted  to  the  Coundl  because  of  the 
purely  economic  allocative  benefits 
being  sought  When  the  Association 
submitted  a  similar  proposal  to  the 
IPHC  it  was  deferred  to  the  Council  as 
being  principally  within  their  purview. 
The  Association's  confusion  is 
unfortunate.  The  following  background 
may  be  helpful  to  eliminate  that 
coi^sion  in  the  future. 
^        Although  Regional  Fishery 
^       Management  Councils  were  provided 
authority  to  develop  allocative 
regulations  governing  United  States 
halibut  fishermen  under  the  Halibut  Act 
of  1982,  all  haUbut  fishery  regulations 
were  developed  by  the  IPHC  through" 
1987.  After  reviewing  comments  made 
by  the  Fishing  Vessel  Owners 
Association  of  Seattle,  Washington,  and 
reviewing  the  fishery  management 
system,  NOAA  decided  that  the  Council 
'  process  provided  more  opportunity  for 
public  involvement  and  was  the  better 
forum  for  deciding  halibut  allocation 
issues.  In  1987,  therefore,  the  NOAA 
Administrator  requested  the  appropriate 
Regional  Fishery  Management  Councils 
to  address  halibut  allocation  issues 
rather  than  the  IPHC 

The  Council  chose  to  develop 
regulations  which  would  have  the  same 
allocative  effect  in  Regulatory  Areas  4C 
and  4E  as  did  1987  halibut  fishery 
regulations  developed  by  the  IPHC;  The 
Council  made  this  choice  after 
considering  73  regulatory  proposals, 
including  the  Association's,  and  hearing 
recommendations  of  the  public  and 
Council  advisory  bodies.  A  principal 
difference  between  the  Council's  action 
regarding  Regulatory  Areas  4C  and  4E 
and  the  Association's  proposal  for  4B  is 
that  the  Council  considered,  but  chose 
not  to  develop,  allocative  measures  for 
areas  not  previously  affected  by  such 
measures. 

Comment:  One  comment  expressed 
gratitude  for  the  Council's  decisions 
regarding  Regulatory  Areas  4C  and  4E. 
The  commenter  claimed  that  without  the 
allocative  measures  recommended  by 
the  Cotmcil,  local  fishermen  in  these 
areas  using  relatively  small  vessels  (32 
feet  in  length  or  less)  would  have  a 
disadvantage  in  capturing  their  fair 
share  of  the  4C  and  4E  Pacific  halibut 
catch  Umits  in  competition  with  larger 
fishing  vessels.  A  future  limited  entry  or 
a  quota  share  system  based  on  past 
participation  would  be  difficult  for  local 
fishermen  to  accept  unless  they  have  a 
fair  opportunity  to  fish  competitively 
against  the  non-local  QeeL 

Response:  The  comment  is  noted  with 
the  observation  that  deletion  of  the  80- 


percent  provision  for  Area  4E  in  the 
final  rule  is  not  likely  to  affect  the 
overall  distribution  of  the  halibut  catch 
among  local  and  non-local  fishermen  in 
that  area. 

Changes  from  the  Proposed  Rule  in  die 
Final  Rule 

The  Assistant  Administrator  for 
Fisheries,  NOAA,  on  belalf  of  die  IPHC, 
published  a  notice  of  regulations 
promulgated  by  the  IPHC  and  approved 
by  the  United  States  Government  to 
govern  U.S.  fishermen  fishing  for  Pacific 
halibut  on  April  1. 1988  (53  FR  10536). 
For  reasons  set  out  in  the  preamble  of 
that  notice,  certain  changes  were  made 
in  the  numbering  and  heading  of 
sections  of  50  CFR  Part  301.  Hence, 
section  numbering  and  headings  in  the 
regulatory  text  of  this  final  rule  are 
different  from  the  proposed  rule  (53  FR 
8938,  March  18, 1988)  as  follows: 

Proposed  as: 

S  301.9  Trip  limits 

S  301.12  Vessel  clearance  and  hold 

:  inspection 

S  301.15  Fishing  gear. 

FinaJ  rule  codified  as: 

S  301.10  Fishing  period  limits 

S  301.13  Vessel  clearance  and  hold 

inspection 
§  301.16  Fishing  gear. 

Also,  several  other  changes  &t>m  the 
proposed  rule  to  the  final  rule  are 
necessary  because  the  1988  IPHC 
regulations  were  published  before  this 
final  rulemaking.  Regulatory  text  for 
§  301.9  (a)  and  (b)  in  the  proposed  rule 
has  been  changed  to  S  301.10  (b)  and  (c), 
respectively,  in  this  final  rule.  The 
reference  to  {  301.8(a)  within  the 
regulatory  text  of  S  30l.9(a]  in  the 
proposed  rule  has  been  changed  to 
9  301.9(a]  within  the  regulatory  text  of 
5  301.10(b)  of  die  final  rule.  Within 
S  301.13  of  this  final  rule  which  was 
S  301.12  of  the  proposed  rule,  the 
following  changes  have  been  made:  (1) 
New  paragraph^  (d)  and  (f)  are  added  to 
agree  with  regulations  published  on 
April  1  (53  FR  10536],  and  (2)  S  301.12(d) 
has  been  changed  to  S  301.13(e], 
S  301.12(e)  is  changed  to  9  301.13(g), 
9  301.12(f)  is  changed  to  9  301.13(h), 
9  301.12(g)  is  changed  to  9  301.13(i),  and 
9  301.13(h)  is  changed  to  9  301.13(j).  The 
reference  to  9  301.7  within  9  301.12(a)  of 
the  proposed  rule  is  changed 
accordingly  to  9  301-8  within  9  301.13(a) 
of  this  final  rule.  The  reference  to  9  301.7 
within  9  301.12(c)  of  the  proposed  rule  is 
changed  to  9  301.8  widiin  9  301.13(c]  of 
this  final  rule.  The  reference  to  9  301.4 
(h)  and  (j)  widiin  9  301.15(h)  of  die 
proposed  rule  is  changed  to  9  301.5  (h) 


and  (j)  widiin  9  301.16(h)  of  diis  final 
rule. 

Classification 

This  rule  is  published  under  section 
5(c)  of  the  Halibut  Act  and  is 
implemented  with  the  approval  of  the 
Secretary  who  has  determined  that  it  is 
consistent  with  the  Halibut  Act  and 
other  applicable  law. 

The  Council  prepared  an 
environmental  assessment  in 
combination  with  a  regulatory  impact 
review  and  initial  regulatory  flexibility 
analysis  for  this  regulatory  amendment. 
The  Assistant  Administrator  for 
Fisheries  concluded  that  there  will  be  no 
significant  impact  on  the  environment  as 
a  result  of  this  rule.  A  copy  of  the  EA/ 
RIR/IRFA  may  be  obtained  horn  die 
address  above. 

The  Under  Secretary  for  Oceans  and 
Atmosphere,  NOAA,  determined  that 
this  proposed  rule  is  not  a  "major  rule" 
requiring  a  regulatory  impact  analysis 
under  Executive  Order  12291.  This 
determination  is  based  on  the  EA/RIR/ 
IRFA.  Based  on  the  same  document,  the 
Under  Secretary  also  concluded  that  this 
rule  may  have  significant  effects  on 
small  entities.  Virtually  no  economic 
effect  of  this  action  is  anticipated 
relative  to  1987  because  the  rule  is 
specifically  designed  to  maintain  and 
assure  the  same  relative  distribution  of  - 
the  halibut  harvest  as  in  1987  among 
fishermen  who  land  their  total  annual 
halibut  catch  in  Regulatory  Areas  4C 
and  4E  (i.e.  local  fishermen).  However, 
compared  to  no  action,  this  rule  is 
anticipated  to  have  the  effect  of  shifting 
halibut  fishing  revenues  to  local 
fishermen  in  Regulatory  Areas  4C  and 
4E  from  non-local  fishermen  who 
otherwise  could  have  had  larger  halibut 
catches  in  these  areas.  This  allocation 
will  provide  competitive  advantages  to 
local  fishermen  who  operate  small 
vessels  more  Umited  by  severe  weather 
conditions  than  non-local  fishermen. 
Although  non-local  fishermen  are 
expected  to  harvest  a  smaller  proportion 
of  the  halibut  catch  limits  for  these 
areas  than  they  would  without  this 
action,  these  fishermen  have  the 
capabiUty  to  fish  in  other  areas  not 
subject  to  the  allocation  measures  with 
larger  vessels  that  can  operate  in  a 
variety  of  weather  conditions. 

This  rule  contains  no  collection-of- 
information  requirement  subject  to  the 
Paperwork  Reduction  Act. 

The  CouncU  determined  that  this  rule 
will  be  implemented  in  a  manner  that  is 
consistent  to  the  maximum  extent 
practicable  with  the  approved  coastal 
management  program  of  Alaska.  This 
determination  has  been  submitted  for 
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review  by  the  raapoosible  State  ageiKie* 
under  sectioQ  307  of  the  Coastal  Zatm 
Management  Act 

This  rule  does  not  contain  pdides 
witkiBderaliaa  iaipficalioBS  sufBdent 
to  warrant  preparatkn  of  a  CedtfaBam 
assaannent  imider  Execotlve  Order 
12812. 

Tha  Assistant  AAuiystntor  for 
Fisheries,  NOAA.  finds  that  bacaosa  tha 
first  open  fish^  period  in  Regulatory 
Area  4E  begins  on  Jona  1. 198B  and  the 
allocative  aspects  of  the  existiag  baiitMtf 
fishing  regolatioos  would  be  infim 
wilbmt  the  provisions  of  this  final  nde 
in  place  at  that  ttaae.  and  bccauae  this 
action  already  has  received  ample 
public  review  and  cocment.  it  is 
impracticable  and  contrary  to  the  pd>Iic 
interest  to  deky  for  30  days  the  e&cthra 
date  of  these  regulations  under  the 
provision  of  section  563(d)  of  the 
Administrative  Procedaie  Act 

List  of  Subiacta  in  5»  CFR  PM  301 

ndwries,  TYeaties,  Reporting  and 
recordkeeping  requirements. 
OattdiUayZr.uaa 

!■■«■  g  niiiiiiM. » . 

Acting  AanataBtAAamatratorforPMmrin, 
NaUoaalKlariaeFiaherie*  Service. 

For  the  reasons  set  oat  in  die 
preamble.  50  CFR  Pwt  301  is  amended 
asfoflows: 

PART  adi— {AMENDED} 

1.  The  authority  ctUtion  for  Part  301 
continues  to  read  as  follows:  j 

AadMAr  »  U^T.  5(  TIAS.  290K  M 
U.S£.  773-773k. 

2.  Sectjen  301.10  ia  amended  by 
adtfing  paragraphs  (b)  and  (c)  to  read  at 
follows: 


$301.10    HsMngpaftod 


(b)  Veaada  fiahing  in  Area  4C  win  be 
limited  to  a  SMximmn  catdl  of  WJOOO 


pounds  of  halibat  per  fishing  period  oBtil 
SO  pwcant  of  te  eatch  Unit  te  Ana  4C 
specified  in  1 30LS  fa)  of  Ois  part  has 
been  taken,  and  thaieafter  Witt  be 
limited  to  a  maximum  catch  of  204160 
potiada  of  halibut  per  fishing  period. 

(c)  Vessels  fishing  in  Area  4E  will  be 
limited  to  a  maximum  catch  of  04)00 
pounds  of  baKbat  per  HshiBC  pcsfod. 

3.  In  i  30L13,  paragraphs  (a),  (b).  (c). 
(e),  tg],  (h).  0)  and  (j)  are  reproraulgated 
(republished)  wMiout  change  as  loOows: 

faoi.is 


te)llie 


and  bold 


Proposed  Rules 


(a)  No  person  other  ttian  a  person  ndio 
lands  his  total  aimual  haKbut  catdi  at 
ports  witfaia  Areas  4A.  ^  4C.  4D.  4E.  or 
the  dosed  area  defined  in  {  301.9  of  this 
part  shall  firii  for  bafibot  in  Areas  4A, 
4B.  or  4D  fitmi  any  vessel,  unless  Ae 
operator  of  diat  vessel  obtains  a  vessel 
dearance  and  hold  inspection  botfi 
before  such  fishing  and  before  &e 
unloading  of  any  halibut  cau(^t  in  Areas 
4A.4B.or4D. 

(b)  No  person  other  than  a  person  who 
lands  his  total  annual  halibut  catch  at  a 
port  within  Area  4C  may  fish  for  halibat 
within  Area  4C  from  any  vessel.  oaleM 
the  operator  of  that  vessel  obtatos  a 
vessel  dearance  and  hold  inspection 
both  before  sudi  fishhag  in  each  fishing 
period  that  applies  to  Area  4C  and 
before  the  unloading  of  any  haUbot 
can^t  in  that  Area. 

(c)  No  person  other  than  a  person  who 
lands  his  total  annual  halibut  catch  at  a 
port  within  Area  4E,  or  the  dosed  area 
defined  in  S  301.8  of  this  part  may  fish 
for  halibut  within  Area  4E  fixnn  any 
vessel  unless  the  operator  of  that  vessel 
obtains  a  vessel  clcMuance  and  hold 
inspection  both  before  such  fishing  in 
each  fishing  period  that  aj^Iies  to  Area 
4E  and  bef we  the  tintnn<fTng  of  any 
halibut  caught  in  that  Area. 


(a),  (b).  and  fc)  af  tUa  sactfan  nay  be 
obCiiBed  on^  at  DBtcb  Harbar  or 
Akutan.  Aiadta.  fraas  a  cuilBie  or 
fishery  olBear  ofHw  IMIad  States  or  a 
representative  of  the  CoannisBien. 

(g)  Vessel  clearances  and  hold 
inspections  ie({uueo  under  paragraphs 
(a),  (b),  and  (c)  of  tftis  section  prior  to 
fishing  in  Area  4  wffl  be  obteiDed  widiin 
the  120-hour  period  before  each  of  tfie 
opmings  in  ftat  Area,  between  0000  and 
1800  hours,  local  time. 

(h)  No  hafibot  may  be  on  board  at  Ae 
tijne  of  inspeetfam  required  by  paragraph 
(g)  of  tfiis  sectfott. 

(i)  Vessel  clearances  and  boU 
inspections  reijuired  under  paragraphs 
(a),  (b),  and  (c)  of  tUt  sectioB  after 
fishing  in  Area  4  may  be  obtained  within 
die  120-hoar  period  after  each  of  tfie 
openings  in  that  Area,  betarcen  0800  and 
1800  boors,  local  tiase. 

fj)  Tne  vessel  daaBBnoe  and  bold 
uupection  *t'*'*'^  ■■'^t  paiagi  aphs 
(b)  and  (c)  of  this  sectiaB  are  not  valid  if 
the  vessd  has  firiiad  iorhalibiit  in 
Areas  4A,  4B.  or  4D  after  obtaining  llie 
clearance  and  inspection  re(|oired  for 
such  finhfng- 

4.  In  i  301.16.  paragrairfi  (h)  is 
repromulgeted  (lepubhdied)  without 
change  as  follows; 

{391.16   naMhggaar. 

•       •       •    .   •       • 

(h)  Notwith^anding  paragraiAs  (f) 
and  (g)  of  this  sactian,  the  7a-boar 
fisiring  restriciioR  preceiteg  a  haBbnt 
fishing  period  wlB  not  apply  to  persons 
and  veagela  fishing  for  battet  during  die 
fishing  periods  in  Areas  4C  and  4E  as 
descrJbed  in  f  301.5  pt}  and  (0  of  das 
part. 

(FR  Doc.  88-12SS8  Filed  S-31-6ai  &0Z  pm) 
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DEPARTMENT  OF  AGRICULTURE 

Fadaral  Crop  Inauranea  Corporation 

7CFRPart401 

[Affldt  Na  21;  Doc.  No.  46315] 

Ganaral  Crop  kiauranca  Raguiationa; 
Froat/Fraon  Potato  Option 


AQENCV:  Federal  Crop  Insurance 
Corporation.  USDA. 

action:  Proposed  rule. 

summary:  The  Federal  Crop  Insurance 
Corporation  (FQC)  proposes  to  amend 
the  General  Crop  Insurance  RegulaticMis 
(7  CFR  Part  401).  effective  for  die  1980 
and  succeeding  cny  years,  by  adding  a 
new  section.  7  CFR  401.13a  to  be  known 
as  the  Fh)st/Fi«eze  Potato  Option.  The 
intended  effect  of  this  rule  is  to  provide 
the  regulations  containing  the  provisions 
for  boatfbeeze  crop  insurance 
protection  on  potatoes  as  an  option  to 
the  Potato  Crop  Insurance  endorsement 
(7  CFR  401.128). 

DATE:  Written  comments,  data,  and 
opinions  on  this  proposed  rule  must  be 
submitted  not  later  than  July  5, 1988,  to 
be  sure  of  consideration. 


:  Written  comments  on  this 
proposed  rule  should  be  sent  to  Peter  F. 
Cole,  Office  of  the  Manager,  Federal 
Crop  Insurance  Corporation,  Room  4090, 
South  Building,  U.S.  Department  of 
Agriculture,  Washington.  DC  2025a 

FOR  FURTHCR  MP0RMAT10N  CONTACT: 

P^ter  F.  Cole,  Secretary.  Federal  Crop 
Insurance  Corporation.  U.S.  Department 
of  Agriculture,  Washington.  DC  20250, 
telephone  (202)  447-3325. 

SUartEMENTARY  INFORMATION:  This 

action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  1512-1.  This  action 
constitutes  a  review  as  to  the  need, 
cturency.  clarity,  and  effectiveness  of 
these  r^ulations  under  those 
procedures.  The  sunset  review  date 
established  for  these  regulations  is 
established  as  April  1. 1993. 


John  Marshall.  Manager.  FCIC.  (1)  has 
determined  that  this  action  is  not  a 
major  rule  as  defined  by  Executive 
Order  12291  because  it  will  not  result  in: 
(a)  An  annual  effect  on  the  economy  of 
$100  million  or  more;  (b)  major  increases 
in  costs  or  prices  for  consumers, 
individual  industries,  Federal.  State,  or 
local  governments,  or  a  geographical 
region;  or  (c)  significant  adverse  effects 
on  competition,  employment, 
investment  productivity,  innovation,  or 
the  ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets;  and  (2) 
certifies  that  this  actirai  will  not 
increase  the  federal  paperworic  burden 
for  individuals,  small  businesses,  and 
other  persons. 

This  action  is  exempt  fit>m  the 
provisions  of  the  Regulatory  Flexibility 
Act;  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  ia450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
offidals.  See  die  Notice  related  to  7  CFR 
Part  3015,  Subpart  V,  pubUshed  at  48  FR 
29115,  June  24, 1983. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

FCIC  herewith  proposes  to  add  to  the 
General  Crop  Insurance  Regulations  (7 
CFR  Part  401),  a  new  section  to  be 
known  as  7  CFR  401.130.  die  Frost/ 
Freeze  Potato  Option,  effective  for  the 
1989  and  succeeding  crop  years,  to 
provide  the  provisions  for  insuring 
potatoes  against  damage  from  trost  or 
freeze. 

The  fitist  fi«eze  option  is  a  new 
program  for  1989  crop  year.  It  is  a 
modification  of  the  frost/freeze  chart 
used  in  conjimction  with  the  1986  loss 
adjustment  procedures.  Effective  for  the 
1980  crop  year,  the  fitist/freeze 
provisions  will  be  appUcable  to  the 
Northern  Potato  Endorsement,  proposed 
to  be  added  to  the  GeneralCrop 
Insurance  Regulations  (7  CFR  Part  401), 
as  7  CFR  401.128. 

FCIC  is  soUdting  public  comment  on 
this  proposed  rule  for  30  days  following 


publication  in  the  Federal  Register. 
Written  conunents  received  pursuant  to 
this  proposed  rule  will  be  available  for 
public  Inspection  in  the  Office  of  the 
Manager,  Federal  Crop  Insurance 
Corporation,  Room  409a  South  Building, 
U.S.  Department  of  Agriculture, 
Washington,  DC  20250,  during  regular 
business  hours,  Monday  through  Friday. 

List  of  Subjects  in  7  CFR  Part  401 

General  crop  insurance  regulations. 
Frost/freeze  potato  option. 

Proposed  Rule 

Accordingly,  pursuant  to  the  authority 
contained  In  the  Federal  Crop  Insurance 
Act,  as  amended  (7  U.S.C.  1501  et  seq.), 
the  Federal  Crop  Insurance  Corporation 
proposes  to  amend  the  General  Crop 
Insurance  Regulations  (7  CFR  Part  401), 
effective  for  die  1989  and  succeeding 
crop  years,  as  follows: 

PART  401-{AMENDED) 

1.  The  authority  dtation  for  7  CFR 
Part  401  continues  to  read  as  follows: 

Authority:  Sees.  506,  SIS,  Pub.  L  75-t3a  52 
StaL  73. 77,  as  amended  (7  U.S.C.  1506, 1516). 

2. 7  CFR  Part  401  is  amended  to  add  a 
new  section  to  be  known  as  7  CFR 
401.130  Frost/Freeze  Potato  Option, 
effective  for  the  1989  and  Succeeding 
Crop  Years,  to  read  as  fdlows: 

9401.130    Froat/Fraeia  Potato  OpUon. 

The  provisions  of  the  Frost/Freeze 
Potato  Option  for  the  1989  and 
subsequent  crop  years  are  as  follows: 

Federal  Crop  Insurance  CorporatioD  Fkost/ 
Freeze  Potato  Optioa 

Upon  our  approval  this  amendment  is 
applicable  only  for  the crop  year. 

1.  You  must  have  a  Federal  Crop  Insurance 
General  Policy  and  Potato  Endorsement  in 
force.  The  Endorsement  provides  guaranteed 
production  on  a  hundredweight  (cwt.)  basis 
only. 

2.  You  must  submit  a  signed  Frost/Freeze 
Option  Amendment  to  us  on  or  before  the 
flnal  date  for  accepting  applicatioru  each 
crop  year.  Failure  to  submit  a  Frost /Freeze 
Option  for  each  crop  year  will  result  in  your 
potatoes  being  insured  under  the  terms  and 
conditions  of  the  General  Policy  and 
Endorsement  without  the  provision  of  the 
option. 

3.  If  you  elect  this  option,  all  acreage  of 
potatoes  insured  under  the  General  PoKcy 
and  Potato  Endorsement  must  be  insured 
under  this  option. 

4.  In  lieu  of  subsection  7b.  of  the 
Endorsement  the  mature  production  (cwt.)  to 
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count  for  a  unit  damaged  by  botX  or  freeze 
will  be  adjusted  according  to  the  following 
chart- 


Percent  damage  due  to  froat  or 
freeze 

P0fC6f1t 
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The  adjusted  production  will  then  be 
counted  against  your  production  guarantee  to 
determine  the  amount  of  loss.  We  must  be 
allowed  to  inspect  the  production  prior  to 
harvest  in  order  to  determine  the  amount  of 
frost  or  freeze  damage. 

If  the  frost  or  freeze  damage  is  20  percent 
or  more  at  the  time  of  harvest  and  we  give 
you  permission,  you  may  destroy  the  crop 
and  it  will  be  considered  a  total  loss.  You  %vill 
be  indemnifled  accordingly.  You  may, 
however,  also  elect  to  market  or  store  the 
crop  and  apply  the  total  harvested  production 
minus  the  frost  or  freeze  damaged  potatoes 
against  the  guarantee.  This  decision  must  be 
made  by  you  on  the  day  we  determine  the 
potatoes  to  be  20  percent  or  more  frost  or 
freeze  damaged. 

Done  in  Washington.  DC  on  May  25, 1988. 
JohnMarshaU. 

Manager  Federal  Crop  Insurance 
Corporation. 
[FR  Doc  88-12543  filed  6-2-68:  &-45  am] 
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7  CFR  Part  401 

[AindL  Na  27;  Doc  Na  SS49S] 


Ganaral  Crop  Insuranca  Ragulatlona; 
Malting  Bartey  Option 

AQCNCV:  Federal  Crop  Insurance 
Corporation.  USDA. 
action:  Proposed  rule. 


:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  proposes  to  amend 
the  General  Crop  Insurance  Regulations 
(7  CFR  Part  401)  to  revise  and  reissue 
the  Malting  Barley  Option  (7  CFR 
401.135).  effective  for  the  1989  crop  year. 
The  intended  effect  of  this  rule  is  to 
provide  that  (1)  Acceptable  sales 
records  of  malting  barley  varieties  may 
be  substituted  for  a  malting  barley 
contract  in  obtaining  a  malting  barley 
option;  (2)  mailing  barley  units,  in 
accordance  with  provisions  of  the 


barley  endorsement,  will  be  allowed;  (3) 
if  this  option  is  elected,  all  barley 
acreage  planted  to  any  approved 
malting  variety  must  be  insured  under 
this  option;  (4)  the  malting  barley  price 
election  used  to  determine  liability  and 
indenmity  will  be  contained  on  the 
actuarial  table;  (5)  production  to  coimt 
will  include  all  harvested  and  appraised 
production  accepted  by  a  buyer  or 
meeting  applicable  malting  barley 
standards  provided  in  the  option;  (7) 
quality  adjustment  determinations  for 
mature  malting  barley  production  will 
be  based  on  a  comparison  of  the  malting 
barley  price  election  to  the  local  market 
value  for  the  local  market  value  for  No. 
2  basic  barley  if  the  damaged  malting 
barley  grades  higher  than  the 
endorsement  standards,  or  if  not,  the 
value  of  such  basic  barley  of  similar 
quality:  and  (8)  the  date  for  contract 
changes  will  be  September  1. 

date:  Written  comments,  data,  and 
opinions  on  this  proposed  rule  must  be 
submitted  not  later  thaa  July  5. 1988.  to 
be  sure  of  consideration. 

ADDRESS:  Written  comments  on  this 
proposed  rule  should  be  sent  to  Peter  F. 
Cole.  Offlce  of  the  Manager,  Federal 
Crop  Insurance  Corporation.  Room  4090. 
South  Building,  U.S.  Department  of 
Agriculture,  Washington.  DC  20250. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peter  F.  Cole.  Secretary,  Federal  Crop 
Insurance  Corporation.  U.S.  Department 
of  Agriculture,  Washington,  DC  20250. 
telephone  (202)  447-3325. 

SUPPLEMENTARY  INFORMATION:  This 

action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  1512-1.  This  action 
constitutes  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procedures.  The  sunset  review  date 
established  for  these  regulations  is 
established  as  May  1, 1993. 

John  Marshall,  Manager,  FCIC.  (1)  has 
determined  that  this  action  is  not  a 
major  rule  as  defined  by  Executive 
Order  12291  because  it  will  not  result  in: 
(a)  An  annual  effect  on  the  economy  of 
$100  million  or  more;  (b)  major  increases 
in  costs  or  prices  for  consumers, 
individual  industries,  federal,  State,  or 
local  governments,  or  a  geographical 
region;  or  (c)  significant  adverse  effects 
on  competition,  employment 
investment  productivity,  innovation,  or 
the  ability  of  U.S.-based  enterprises  to  ^ 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets:  and  (2) 
certifies  that  this  action  will  not 
increase  the  federal  paperwork  burden 
for  individuals,  small  businesses,  and 
other  persons. 


This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.45a 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015.  Subpart  V.  pubUshed  at  48  FR 
29115.  June  24. 1983. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Additional  minor  editorial  changes 
have  been  to  improve  compatibility  with 
the  General  Crop  Insurance  Policy. 
These  changes  do  not  affect  the  meaning 
or  intent  of  such  provisions.  The 
principal  proposed  changes  in  the 
Malting  Barley  Option  are: 

1.  A  malting  barley  contract  is  no 
longer  essential  to  obtain  the  option. 
Acceptable  records  of  the  sale  of 
malting  varieties  for  malting  purposes 
may  be  used  as  a  substitute. 

2.  Multiple  malting  barley  units 
according  to  the  provisions  of  the  barley 
endorsement  will  be  allowed. 

3.  If  this  option  is  chosen,  then  all 
barley  acreage  planted  to  any  approved 
malting  variety  must  be  insured  imder 
this  option.  All  other  barley  will  be 
insured  as  basic  barley  under  the 
endorsement. 

4.  The  malting  barley  price  election 
(only  1)  used  in  determining  liability  and 
indemnities  will  be  contained  on  the 
actuarial  table. 

5.  Production  to  count  will  include  all 
harvested  and  appraised  production 
which  is  accepted  by  a  buyer  or  meets 
applicable  malting  barley  standards 
provided  in  the  option. 

6.  Quality  adjustment  determinations 
for  mature  malting  barley  production 
will  be  based  on  a  comparison  of  the 
malting  barley  price  election  to  the  local 
market  value  for  No.  2  non-malting 
barley  if  the  damaged  malting  barley 
grades  higher  than  the  basic  barley 
endorsement  standards,  or  if  the 
damaged  malting  barley  does  not  grade 
higher  than  the  endorsement  standards, 
the  value  of  such  non-malting  barley  of 
similar  quality. 

7.  Several  new  definitions  have  been 
added  while  others  have  been  revised. 

8.  The  date  by  which  changes  to  the 
option  are  to  be  available  in  the  service 
office  is  now  included  in  the  option. 


FCIC  is  soliciting  public  comment  on 
this  pn^>o6ed  mle  for  30  days  following 
publication  in  the  Faderd  Rapstar. 
Written  comments  received  pursuant  to 
this  proposed  rule  will  be  available  for 
pubUc  inspeAon  and  copying  in  the 
Office  of  the  Manager,  Fed««l  Crop 
Insurance  Corporabon.  Room  4000. 
South  Building.  U.S.  Department  of 
Agriculture.  Washington.  DC  20250. 
during  regular  business  hours,  Monday 
through  Friday. 

list  of  Subjects  in  7  CFR  Part  401 

General  Crop  Insurance  Regulations, 
Malting  barley  option. 

Proposed  Rule 

Accordingly,  pursuant  to  the  autfiority 
contained  in  the  Federal  Crop  Insurance 
Act,  as  amended  (7  U.S.C.  1501  et  seg.). 
the  Federal  Crop  Insurance  Corporation 
proposes  to  amend  the  General  Crop 
Insurance  Regulations  (7  CFR  Part  401). 
to  revise  and  reissue  the  Malting  Barfey 
Option  (7  CFR  401.135).  proposed  to  be 
effective  for  the  1986  and  succeeding 
crop  years,  as  follows 

PART  401-{AMENDED] 

1.  The  authority  citation  for  7  CFR 
Part  401  continues  to  read  as  follows: 

Autbority:  Sees.  506,  516,  Pub.  L  7S-430,  52 
Stat.  73,  77.  as  amended  (7  U.S.C.  1508, 1516). 

2. 7  CFR  Part  401  is  amended  to  revise 
and  reissue  the  Malting  Barley  Option. 
(7  CFR  401.135)  effective  for  the  1989 
and  succeeding  crop  years,  to  read  as 
follows: 

S  401.135   MaMngBaitayOpllon. 

The  provisi(m8  of  the  Malting  Barley 
Option  for  the  1969  and  subsequent  crop 
years  are  as  follows: 

United  StalM  Dapwtraent  of  Agriodtun, 
Federal  Crap  iDMnoce  CotporalioB,  Buiey 
Insurance  MaUing.  Bailey  Optiaa 

(This  is  a  continous  Option.  Refer  to  Section 
15  of  the  General  Crop  Insurance  PoUcy) 

Insured's  Name 

Confract  No - 

Crop  Year 


Address 
Identification  No. 


SSN 


Tax 


ft  is  hereby  agreed  to  amend  the  Federal 
Crop  Insurance  General  Cn^  Insurance 
Policy  and  Barley  Endonement  under,  and  in 
accordance  with,  the  following  terms  and 
conditions: 

1.  The  option  must  be  submitted  to  us  on  or 
before  the  final  date  for  accepting 


applicaticHu  for  the  initial  crop  year  in  which 
you  wish  to  insure  your  malting  barley 
acreage  under  this  option. 

2.  You  must  have  a  Federal  Crop  Insurance 
General  Crop  Insurance  Policy  and  Bariey 
Endortement  ("Basic  Policy")  in  force. 

3.  You  must  provide  by  the  acreage 
reporting  date: 

a.  Acceptable  records  of  the  sale  of  malting 
,  barley  for  malting  purposes  for  3  of  the 

previous  5  crop  years:  or 

b.  A  binding  written  contract  with  a  buyer 
of  malting  barley  for  malting  purposes,  which 
states  the  quantity  contracted  and  purchase 
price  or  method  for  determining  such  price. 

4.  All  barley  acreage  in  the  county  planted 
to  an  approved  malting  variety  in  which  you 
have  a  share,  will  be  instued  under  this 
option  ("Malting  Barley").  All  barley  acreage 
of  any  non-malting  variety  wiU  be  insured 
under  the  terms  of  the  Basic  Policy  ("Basic 
Barley").  Malting  barley  and  basic  barley 
acreage  will  be  separate  units.  Further  unit 
division  may  be  allowed  in  accordance  with 
the  provisiwiB  of  the  basic  pohcy. 

5.  You  must  elect  the  highest  price  election 
provided  for  basic  barley. 

6.  Your  premium  rate  for  malting  barley 
will  be  provided  by  the  actuarial  table. 

7.  In  lieu  of  Section  7.b.(l)  and  (2)  of  the 
Barley  Endorsement 

a.  Mature  malting  barley  production  which 
otherwise  is  not  eligible  for  quality 
adjustment  will  be  reduced  .12  percent  for 
each  one  tenth  (.1)  percentage  point  of 
moisture  in  excess  of  13.0  percent;  or 

b.  Mature  malting  bariey  production,  which 
due  to  insurable  causes,  is  not  accepted  by  a 
buyer  of  malting  bariey  and  will  not  meet  the 
applicable  standards  for  two-rowed  or  six- 
rowed  malting  bariey  (see  lOx.),  will  be 
adjusted  by: 

(1)  Divi(hng  the  value  per  bushel  for  the 
insured  malting  barley  (see  lad.)  by  the  price 
election  for  malting  bariey:  and 

(2)  Multiplying  the  result  (not  to  exceed  one 
(1.0))  by  the  numl>er  ofbushels  of  such 
barley. 

c.  AU  grade  determinations  must  be  made 
by  a  grader  licensed  to  grade  bariey  under 
the  United  States  Grain  Standards  Act  from 
samples  obtained  by  a  licensed  sampler  or 
our  loss  adjuster.  Any  production  which  is 
not  sampled  and  graded  as  provided  by  this 
section  will  be  considered  as  malting  bariey 
meeting  the  applicable  standards. 

8.  All  provisions  of  the  basic  policy  not  in 
conflict  with  this  option  are  applicable. 

9.  Contract  changes  will  be  available  at 
your  service  office  by  Septeml>er  1  preceding 
the  cancellation  notice. 

10.  As  used  in  this  option: 

a.  "Applicable  standards"  for  two-rowed 
and  six-rowed  malting  bariey  are  defined  in 
the  Official  United  States  Grain  Standards. 

b.  "Approved  malting  variety"  means  the 
varieties  specified  in  the  actuarial  table  or 
approved  in  writing  by  us. 

c.  "Buyef  means  any  business  enterprise 
regularly  engaged  in  the  malting  of  bariey  or 
brewing  of  malt  beverages  for  human 
consumption,  or  its  representative  which  is 
authorized  to  engage  in  the  purchase  of 
malting  bariey  on  behalf  of  or  for  sale  to  die 
malting  or  brewing  company. 

d.  "Value  per  iMshef  for  the  insured 
malting  barley  means: 


(1)  The  local  market  price  of  U.S.  Na  2 
bariey  (basic  barley]  if  the  insured  mature 
malting  barley  production,  due  to  insurable 
causes,  has  a  test  weight  of  9«ater  than  40 
pounds  per  bushel  and.  as  determined  by  a 
grain  grader  licensed  by  the  Federal  Grain 
Inspection  Service  or  licensed  under  the 
United  States  Warehouse  Act,  contains:  more 
than  85  percent  sound  l>ariey;  less  than  8 
percent  damaged  kernels,  less  than  35 
percent  thin  bariey:  less  than  5  percent  black 
barley;  and  does  not  grade  smutty,  gariicky, 
or  ergoty:  or 

(2)  The  local  market  price  of  basic  barley  of 
the  same  quality  as  the  insured  malting 
bariey.  if  such  malting  barely  does  not  meet 
all  the  standards  in  lad.(l). 

The  local  market  price  for  basic  bariey  as 
identified  in  10.d.(l)  and  (2)  above  will  be  the 
price  on  the  eariier  of  the  day  the  loss  is 
adjusted  or  the  day  the  insured  bariey  is  sold. 

e.  "Injured-by-frost/mold  kernels  '  BacBiiB 
kernel  damage  by  frost  or  mold  up  to  and 
including  .4  percent. 

f.  "Fivnt/mold-damaged kernels" meam 
frost/mold  damage  kernels  in  excess  of  .4 
percent. 

Insured's  Signature 


Date  . 

Corporation  Representative's  Signature  and 

Code  Number 


Date   

Done  in  Washington.  DC  on  May  10, 1988. 
)ohn  Marshall, 

Manager,  Federal  Crop  Insurance 
Corporation. 

[FR  Doc.  88-12544  Filed  8-Z-88;  8:45  am) 
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7  CFR  Part  401 

(Amdt  Na  23;  Doc  No.  4S42S] 

Qaneral  Crop  Insurance  RaguMkMis; 
Quality  Potato  Option 

agency:  Federal  Crop  Insurance 
Corporation,  USDA. 

action:  Proposed  rule. 

summary:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  proposes  to  amend 
the  General  Crop  Insurance  Regulations 
(7  CFR  Part  401).  effective  for  the  1989 
and  succeeding  crop  years,  by  adding  a 
new  section  7  CFR  401.132,  to  be  known 
as  the  Quality  Potato  Option.  Hie 
intended  effect  of  this  rule  is  to  provide 
the  regulations  containing  the  provisions 
of  crop  insurance  protection  on  potato 
quality  as  an  option  to  the  Northern 
Potato  Endorsement  (7  CFR  401.128). 

DATE:  Written  comments,  data,  and 
opinions  on  this  proposed  rule  must  be 
submitted  not  later  than  ]uly  5. 1988.  to 
be  sure  of  consideration. 
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AOOMCSS:  Written  couunenliBdhfffis 
proposed  rule  should  be  sent  to  Peter  F. 
Cole,  Office  of  the  Manager,  Federal 
Crop  Insurance  Corporation.  Room  4090. 
South  Building,  U.S.  Department  of 
Agriculture,  Washington.  DC  20250. 
FOR  FURTHER  INFORMATION  CONTACT: 

Peter  F.  Cole,  Secretary,  Federal  Crop 
Insurance  Corporation.  U.S.  Department 
of  Agriculture.  Washington,  DC  20250, 
telephone  (202)  447-3325. 

SUPPLEMENTARY  INFORMATION:  This 

action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  1512-1.  This  action 
constitutes  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procedures.  The  sunset  review  date 
established  for  these  regulations  is  April 
1.1993. 

John  Marshall.  Manager,  FCIC.  (1)  has 
determined  that  this  action  is  not  a 
major  rule  as  defined  by  Executive 
Order  12291  because  it  will  not  result  in: 
(a)  An  aimual  effect  on  the  economy  of 
$100  million  or  more;  (b)  major  increases 
in  costs  or  prices  for  consumers, 
individual  industries,  federal.  State,  or 
local  governments,  or  a  geographical 
region:  or  (c)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets;  and  (2) 
certifies  that  this  action  tvill  not 
increase  the  federal  paperwork  burden 
for  individuals,  smpJI  businesses,  and 
other  persons. 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act;  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.45a 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015.  Subpart  V.  published  at  48  FR 
29115,  June  24, 1983. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  ani 
Environmental  Impact  Statement  is 
needed. 

FCIC  herewith  proposes  to  add  to  the 
General  Crop  Insurance  Regulations  (7 
CFR  Part  401),  a  new  section  to  be 
known  as  7  CFR  401.132.  the  Quality 
Potato  Option,  effective  for  the  1989  and 
succeeding  crop  years,  to  provide  the 


provisions  for  insuring  potatoes  against 
loss  of  quality. 

Upon  pubUcation  of  7  CFR  401.132  as 
a  final  rule,  the  provisions  for  insuring 
potatoes  contained  therein  will  be 
applicable  to  the  Northern  Potato 
&idorsement  to  be  issued  as  7  CFR 
401.12a 

The  Quality  Potato  Option  provisions 
contained  herein  are  a  combination  of 
the  provisions  for  coverage  against 
fit)8t/fireeze  and  loss  of  quality  and  will 
be  applied  against  mature  production 
(hundiredweight)  (cwt.)  to  count  under 
both  reduction  methods. 

FCIC  is  soliciting  public  comment  on 
this  proposed  rule  for  30  days  following 
publication  in  the  Federal  Register. 
Written  comments  received  pursuant  to 
this  proposed  rule  will  be  available  for 
public  inspection  in  the  Office  of  the 
Manager.  Federal  Crop  Insurance 
Corporation.  Room  4090.  South  Building, 
U.S.  Department  of  Agriculture. 

Washington,  DC  20250.  during  regular  

business  hours.  Monday  through  Friday. 

0-0.....—... 

List  of  Subjects  in  7  CFR  Part  401  « 

'  7. 

General  Crop  Insurance  Regulations,        a 

Quality  potato  option.  9... 

Propomd  Rule  li! 

12 
Accordingly,  pursuant  to  the  authority      ^3" 

contained  in  the  Federal  Crop  Insurance  14... 

Act.  as  amended  (7  U.S.C.  1501  et  seq.],  '5... 

the  Federal  Crop  Insurance  Corpocation  ]®" 

proposes  to  amend  the  General  Crop  ig..'. 

Insurance  Regulations  (7  CFR  Part  401).  19!!! 

proposed  to  be  effective  for  the  1989  and  20... 

succeeding  crop  years,  as  follows:  — 


Endorsement  provides  guaranteed  production 
on  a  hundredweight  (cwt.)  basis  only. 

2.  You  must  submit  a  signed  Quality  Potato 
Option  to  us  on  or  l)efore  the  final  date  for 
accepting  applications  each  crop  year. 
Failure  to  submit  a  Quality  Potato  Option  for 
each  crop  year  will  result  in  your  potatoes 
being  insured  under  the  teims  and  conditions 
of  the  General  Policy  and  Endorsement 
without  the  provisions  of  the  Option. 

3.  If  you  elect  this  Option,  all  acreage  of 
potatoes  insured  under  the  General  Policy 
and  Potato  Endorsement  must  be  insured 
under  this  amendment. 

4.  In  lieu  of  subsection  7.b.  of  the 
Endorsement,  the  mature  production  (cwt.)  to 
count  for  a  unit  will  be  based  on  the 
following  reduction  method  that  results  in  the 
least  production  to  count: 

a.  The  potato  crop  will  be  adjusted  for  ht>st 
or  freeze  damage  according  to  the  following 
chart: 
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Percent  damage  due  to  frost  or 
freeze 


production 
to  count 
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PART  401— [AMENDED] 

1.  The  authority  citation  for  7  CFR 
Part  401  continues  to  read  as  follows: 

Authority:  Sees.  506, 516.  Pub.  L  75-430, 52 
Stat.  73. 77.  as  amended  (7  U.S.C.  1506, 1516). 

2.  7  CFR  Part  401  is  amended  to  add  a 
new  section  to  be  known  as  7  CFR 
401.132  Quality  Potato  Option,  effective 
for  the  1989  and  Succeeding  Crop  Years, 
to  read  as  follows: 

9  401.132  '  QuaNty  Potato  Option. 

The  provisions  of  the  Quality  Potato 
Option  for  the  1989  and  subsequent  crop 
years  are  as  follows: 

Federal  Crop  Insurance  Corporation  Quality 
PoUto  Option 

Insured's  Name   

Address 

Contract  No 

Crop  Year 

Identification  No.    

SSN ■ 


Tax- 

Upon  our  approval  this  amendment  is 
applicable  for  the crop  year. 

1.  You  must  have  a  Federal  Crop  Insurance 
Potato  Endorsement  in  force.  The 


The  adjusted  production  will  then  be 
counted  against  your  production  guarantee  to 
determine  the  amount  of  loss.  We  must  be 
allowed  to  inspect  the  production  prior  to 
harvest  in  order  to  determine  the  amount  of 
frost  or  freeze  damage. 

If  the  frost  or  freeze  damage  is  20  percent 
or  more  at  the  time  of  harvest  and  we  give 
you  permission,  you  may  destroy  the  crop 
and  it  will  l>e  considered  a  total  loss.  You  will 
be  indemnified  accordingly.  You  may, 
however,  elect  to  market  or  store  the  crop 
and  apply  the  total  harvest  production  minus 
the  frost  or  freeze  damaged  potatoes  against 
the  guarantee.  This  decision  must  be  made  by 
you  on  the  day  we  determine  the  potatoes  to 
be  20  percent  or  more  frost  or  freeze 
damaged:  or 

b.  Include  all  harvested  and  appraised 
production  as  follows: 

(1)  The  production  to  count  for  any 
unharvested  appraised  mature  production 
will  be  determined  by  dividing  the  actual 
percentage  of  potatoes  grading  U.S.  No.  2  *  or 
better,  by  the  percentage  factor,  and 
multiplying  the  result,  not  to  exceed  1.000,  by 
the  number  of  hundredweight  of  such 
potatoes. 

(2)  The  production  to  count  for  any 
potatoes  stored: 


(a)  Without  an  acceptable  inspection  will 
be  100  percent  of  the  gross  weight  of  these 
potatoes;  or 

(b)  With  an  acceptable  inspection  will  be 
determined  by  dividing  the  actual  percentage 
of  potatoes  grading  U.S.  No.  2 '  or  better,  by 
the  percentage  factor,  and  multiplying  the 
restilt,  not  to  exceed  liWO,  by  the  number  of 
hundredweight  of  stored  potatoes. 

(3)  Any  sold  production  which  due  to 
insurable  causes,  contains  a  portion  of 
potatoes  which  grade  less  than  U.S.  No.  2 ' 
will  be  determined  by  dividing  the  actual 
percentage  of  potatoes  grading  U.S.  No.  2  '  or 
better,  by  the  percentage  factor,  and 
multiplying  the  result,  not  to  exceed  1.000,  by 
the  hundredweight  of  sold  potatoes. 

5.  Your  premium  rate  for  quality  potatoes 
will  be  set  by  the  Actuarial  Table. 

6.  "Percentage  factor"  means  the  actual 
average  percentage  of  potatoes  grading  U.S. 
No.  2  '  or  better,  determined  from  your 
records.  If  more  than  four  continuous  years  of 
records  are  available,  the  percentage  factor 
will  be  the  simple  average  of  the  available 
records  not  to  exceed  10  years.  If  less  than 
four  years  of  records  are  available,  the 
percentage  factor  will  be  the  one  contained 
on  the  actuarial  table.  The  Actuarial  Table 
may  provide  for  percentage  factors  by  type. 

Insured's  Signature 

Date   

Corporation  Representative's  Signature  and 

Code  Number  

Date   

Done  in  Washington,  DC  on  May  25, 1988. 
John  Marshall, 

Manager,  Federal  Crop  Insurance 
Corporation. 
[FR  Doc.  88-12545  Filed  6-2-88;  8:45am] 

BILUNO  CODE  MIO-OS-H 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFRPart  2 

High-Level  Waste  Licensing  Support 
System  Advisory  Committee 
(Negotiated  Rulemaking);  Elghtti 
Meeting 

agency:  Nuclear  Regulatory 

Commission. 

action:  Notice  of  Eighth  Meeting. 

■ 

summary;  The  Nuclear  Regulatory 
Commission  will  hold  the  eighth  meeting 
of  the  High-Level  Waste  Licensing 
Support  System  Advisory  Committee  on 
June  29-30, 1988.  The  Committee, 
established  under  the  Federal  Advisory 
Committee  Act,  is  tasked  with 
developing  recommendations  for 
revision  of  the  Commission's  Rules  of 
Practice  in  10  CFR  Part  2  related  to  the 
adjudicatory  proceeding  for  the  issuance 
of  a  license  for  a  geologic  repository  for 
the  disposal  of  high-level  waste  (HLW). 
The  Committee  is  attempting  to 


'  The  acluvial  table  may  provide  U.S.  No.  1. 


negotiate  a  ctMisensus  on  proposed 
revisions  related  to  the  submission  and 
management  of  records  and  documents 
for  the  HLW  licensing  proceeding. 
date:  The  eighth  meeting  of  the  HLW 
Licensing  Support  System  Advisory 
Committee  will  be  held  June  29-30. 1988. 
address:  The  location  of  the  June  29-30. 
1988.  meeting  of  the  HLW  Licensing 
Support  System  Advisory  Committee  is 
the  Best  Western  Airport  Plaza  Hotel. 
1981  Terminal  Way,  Reno.  Nevada. 

FOR  FURTHER  INFORMATION  CONTACT 

Donnie  H.  Grimsley,  Director.  Division 
of  Freedom  of  Information  and 
Publication  Services,  Office  of 
Administration  and  Resources 
Management.  U.S.  Nuclear  Regulatory 
Conmiission,  Washington,  DC  20555, 
Telephone:  301-492-7211. 
SUPPLEMENTARY  INFORMATION:  The 

eighth  meeting  of  the  HLW  Licensing 
Support  System  Advisory  Committee 
("negotiating  committee")  is  scheduled 
to  include  continued  discussion  of 
substantive  issues  related  to  a  high-level 
waste  licensing  support  system. 

Dated  at  Bethesda.  Maryland,  this  3l8t  day 
ofMayl98& 

For  the  Nuclear  Regulatory  Commission. 
David  L  Mayer. 

Division  of  Freedom  of  Information  and 
Publication  Services,  Office  of 
Administration  and  Resources  Management. 
[FR  Doc.  88-12486  Filed  6-2-88: 8:45  am] 

BIUJNQ  COOE  7SWH>1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  175, 176, 177.  and  178 
[Docket  No.  80N-0428] 

Colorants  for  Polymers; 
Postponement  of  Hnal  Date  for 
SulMnission  of  Environmental  Data  and 
Additional  Comments 

AGENCY:  Food  and  Drug  Administration. 
action:  Tentative  ffnal  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  postponing  the 
final  date  for  the  submission  of 
comments  on  the  tentative  final  rule  on 
colorants  for  polymers.  The  new  date  is 
August  5, 1988.  lliis  action  responds  to 
requests  by  several  manufacturers  for 
additional  time  to  compile  the  requested 
environmental  data  and  to  prepare 
comments. 

date:  The  new  final  date  for  the 
submission  of  conunents  and 
environmental  data  in  this  proceeding  is 
August  5. 198& 


address:  Written  comments  to  the 

Dockets  Management  Branch  (HFA- 

305),  Food  and  Drug  Administration,  Rm. 

4-62,  5600  Fishers  Lane.  Rockville,  MD 

20857. 

FOR  FURTHER  INFORMATION  CONTACT 

Kenneth  J.  Falci,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFF-335).  Food 
and  Dnig  Administration,  200  C  Street 
SW..  Washington.  DC  20204, 202-472- 
5690. 

SUPPLEMENTARY  INFORMA-nON:  In  the 
Federal  Register  of  April  6, 1988  (53  FR 
11402),  FDA  published  a  tentative  final 
rule  on  the  safe  use  of  substances  as 
colorants  for  polymers.  In  this  tentative 
final  rule,  the  agency  requested 
information  for  use  in  assessing  the 
environmental  impact  of  expanded  use 
of  certain  of  these  colorants  and  of 
certain  listed  color  additives  as 
colorants.  The  agency  established  )une 
e.  1988.  as  the  final  date  for  submission 
of  comments  and  environmental  data. 

The  agency  received  several 
comments  that  requested  a 
postponement  of  that  final  date.  The 
comments  indicated  that  compiling  the 
information  that  FDA  had  requested 
would  take  longer  than  the  original  final 
date  of  June  6. 1988.  and  the  comments 
requested  extensions  that  ranged  from 
30  to  60  days. 

To  ensure  that  respondents  have  a  full 
opportunity  to  provide  the  agency  with 
the  information  it  needs,  the  agency  is 
postponing  the  date  for  the  submission 
of  comments  and  environmental  data  on 
colorants  for  polymers  until  August  5. 
1988. 

Dated:  May  27,  lOSa 
George  R.  White, 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 
[FR  Doc.  88-12459  Filed  6-2-68;  8:45  am] 

MLUNQ  CODE  41«H)1-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affairs 
25  CFR  Part  61 

Preparation  of  Rolls  of  Indians 

March  4, 1988. 

agency:  Bureau  of  Indian  Affairs. 

Interior. 

action:  Proposed  rule. 

SUMMARY:  The  Bureau  of  Indian  Affairs 
(BIA)  is  proposing  to  amend  the 
regulations  contained  in  25  CFR  Part  61 
governing  the  preparation  of  rolls  of 
Indians.  The  Cow  Creek  Band  of 
Umpqua  Tribe  of  Indians  Distribution  of 
Judgment  Funds  Act  of  1987  directs  the 
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Secretary  of  the  Interior  to  prepare 
within  365  day*  of  the  date  of  the  Act  a 
tribal  membership  roU  in  accordance 
with  the  regulations  contained  in  25  CFR 
Part  61.  The  regulations  in  Part  81 
provide  general  airollment  procedures 
that  can  be  made  am>licable  to  the 
preparation  of  a  spedfic  roll  of  Indians 
by  amending  the  regulations  to  include 
the  qualifications  for  enrollment  and  the 
deadline  for  filing  applications  for  the 
particular  roll.  The  BIA  is  proposing  to 
amend  Part  61  by  adding  a  paragraph  (e) 
to  S  61.4  to  include  the  qualifications  for 
enrollment  and  the  deadline  for  filing 
applications  so  that  the  procedures 
contained  in  Part  61  will  govern  the 
preparation  of  the  tribal  membership 
roll  of  the  Cow  Creek  Band  of  Umpqua 
Tribe  of  Indians. 

DATE:  Comments  must  be  received  <m  or 
before  July  5, 1988. 

AOORESS:  Written  comments  should  be 
directed  to  the  Branch  of  Tribal 
Enrollment  Services,  Bureau  of  Indian 
Affairs,  Room  2809  Main  Interior 
Building.  1951  Constitution  Avenue, 
NW.,  Washington,  DC  20245. 
FOR  HMTHER  WFORIUTION  CONTACT: 
Kathleen  L.  Slover,  Branch  of  Tribal 
Enrollment  Services,  Division  of  Tribal 
Government  Services,  Kireau  of  Indian 
A^airs,  Room  2809  Main  Interior 
Building.  1951  Constitution  Avenue  NW., 
Washington.  DC  20245.  telephone 
number  (202)  343-1702  (FTS:  343-1702). 
SUfPLEMCNTARV  MTOMIATION:  This 

proposed  amendment  to  a  rule  is 
published  in  exercise  of  the  authority 
delegated  by  the  Secretary  of  the 
Interior  to  the  Assistant  Secretary — 
Indian  Affairs  in  the  Departmental 
Manual  at  209  DM  & 

The  Cow  Creek  Band  of  Umpqua 
Tribe  of  Indians  was  awarded  judgment 
funds  in  docket  numbered  53-81L  by  the 
United  States  Claims  Court.  Funds  to 
satisfy  the  award  were  appropriated  by 
Congress.  The  Cow  Creek  Band  of 
Umpqua  Tribe  of  Indians  Distribution  of 
Judgment  Funds  Act  of  October  28. 1987. 
Pub.  L 100-139,  authorized  the  use  and 
distribution  of  the  judgment  funds. 

Section  5  of  the  Act  of  October  26, 
1987,  directs  the  Secretary  to  prepare 
within  365  days  of  the  date  of  the  Act  a 
tribal  membership  roll  of  the  Cow  Creek 
Band  of  umpqua  Tribe  of  Indians  in 
accordance  with  the  regulations 
contained  in  25  CFR  Part  61.  The  Act 
further  directs  that  the  tribal 
membership  roll  by  published  in  the 
Federal  Register. 

Section  8  of  the  Act  qf  October  28, 
1987.  directs  the  Secretary  to  determine 
the  eligibility  of  two  additional 
categories  of  individuals  who  do  not 
qualify  for  tribal  membership,  but  who 


do  meet  certain  othw  requirements 
specified  in  the  Act  These  nontribal 
membwt  will  be  eligible  to  participate 
along  with  tribal  members  in  certain 
tribal  programs  funded  by  die  judgment 
award.  The  BIA  will  use  die  procedores 
contained  in  this  part  61  to  process 
applications  from  theee  two  additional 
categories  of  nontribal  members. 
However,  the  rulemaking  action 
amending  Part  61  to  provide  procedures 
to  process  applications  from  these 
nontribal  members  under  section  6  of 
the  Act  was  determined  to  be  a  rule  of 
agency  procedure  or  practice  and  was 
being  published  separately  as  a  final 
rule  in  this  issue  of  the  Federal  Register 
on  Wednesday.  April  6, 1988.  53  FR 
11271. 

Section  5  of  the  Act  of  October  28. 
1987,  states  that  the  Secretary  is  to 
prepare  a  tribal  membership  roll 
comprised  of  "Indian  individuals"  who 
were  not  members  of  any  other  federally 
recognixed  Indian  tribe  on  July  30. 1987, 
and  (1)  who  are  named  on  a  tribal  roll 
dated  September  13, 1980  (the  so-called 
Interrogatory  No.  14  roll);  (2)  who  were 
bom  on  or  prior  to  October  28, 1967,  and 
are  descendants  of  persons  named  on 
the  so-called  Interrogatory  No.  14  roll:  or 
(3)  who  are  decendants  of  persons 
considered  to  be  members  of  the  Cow 
Creek  Band  of  Umpqua  Tribe  of  Indians 
for  the  purposes  of  the  treaty  entered 
between  such  Band  and  the  United 
States  on  September  la  1853.  The 
enrollment  requirements  stated  in  the 
Act  are  ambiguous.  Controversy  has 
arisen  as  to  whether  person  named  on 
the  so-called  Interrogatory  No.  14  roll 
automatically  qualify  for  enrollment  on 
the  tribal  membership  roll  being 
prepared  by  the  Secretary  and  can  be 
denied  enrollment  only  if  the  BIA  can 
prove  that  they  are  nonlndians  or 
whether  those  persons  must  prove  Cow 
Creek  Indian  ancestry  to  be  included  on 
the  tribal  membership  roll. 

The  Department  has  concluded,  based 
on  a  review  of  the  legislative  history  and 
consistent  with  the  scope  and  purpose 
of  the  Act.  that  all  individuals,  including 
those  persons  whose  names  appear  on 
the  so-called  Interrogatory  No.  14  roll, 
must  establish  that  they  possess  Cow 
Creek  Indian  ancestry  to  qualify  for 
enrollment  on  the  tribal  membership  roll 
being  prepared  by  the  Secretary.  An 
eariy  version  of  me  proposed  legislation 
did  contain  specific  language  granting  a 
"rebuttable  presumption"  of  eligibilify 
for  those  persons  whose  names  were 
listed  on  the  so-called  Interrogatory  No. 
14  roll,  but  that  provision  was  removed 
from  the  legislation  as  enacted. 
Consequently,  among  other 
requirements  for  enrollment,  the 
proposed  amendment  requires  all 


persons  to  establish  that  they  possess 
Cow  Creek  Indian  ancestry. 

To  establish  eligibility  for  enrollment 
the  pnqweed  amendment  reqtdres  all 
persons  to  file  or  have  filed  on  their 
behalf  an  application  form  with  the 
Superintendent,  Siletz  Agency,  Bureau 
of  Indian  Affaits.  by  the  deadUne 
specified  in  proposed  §  61.4(e)(2). 
Application*  received  after  diat  date 
will  be  rejected  for  failura  to  file  on  time 
regardless  of  whether  the  applicants 
otherwise  meet  the  qualifications  for 
enrollment. 

In  addition  to  general  public  notice,  to 
provide  actual  notice  of  die  preparation 
of  the  roll  to  as  many  potentially  eligible 
benefidarie*  a*  poe*ible,  the 
Superintendent  Siletz  Agency,  Bureau 
of  Indian  Afhir*.  shall  send  notices  in 
accordance  with  1 61.6(c)  to  aU  persons 
whose  names  appear  on  the 
Interrogatory  No.  14  roll  at  their  last 
available  address.  Notices  shall  advise 
individuals  of  the  preparation  of  the  roll 
and  the  relevant  procedures  to  be 
followed,  including  the  qualifications  for 
enrollment  and  the  deadline  for  filing 
applications  forms.  An  application  form 
will  be  mailed  with  each  notice. 

The  primary  author  of  this  document 
is  KatUeen  L  Slover,  Tribal  Enrollment 
Specialist,  Branch  of  Tribal  Enrollment 
Services,  Bureau  of  Indian  Affairs. 

The  poUcy  of  the  Department  of  the 
Interior  is,  whenever  practical,  to  afford 
the  public  an  opportunify  to  participate 
in  the  rulemaking  process.  Accordingly, 
interested  persons  may  submit  written 
comments,  suggestions  or  objections 
regarding  this  proposed  amendment. 

The  Office  of  Management  and  Budget 
has  informed  the  Department  of  the 
Interior  that  die  information  collection 
requirements  contained  in  this  Part  61 
need  not  be  reviewed  by  them  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

The  Department  of  the  Interior  has 
determined  that  this  is  not  a  major  rule 
under  E.0. 12291  because  only  a  limited 
number  of  individuals  will  be  affected 
and  those  individuals  who  are 
determined  eligible  to  be  enrolled  on  the 
tribal  membership  roll  will  be 
participating  in  the  programs  of  one 
tribal  entity  funded  by  a  relatively  small 
judgment  award  grantejl  the  Cow  Creek 
Band  by  the  United  States  Claims  Court. 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.) 
because  of  the  limited  applicability  as 
stated  above. 
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The  Department  of  the  Interior  has 
determined  that  this  rule  is  not  a  major 
Federal  action  signficantly  affecting  the 
quality  of  the  human  environment  and 
that  neither  an  environmental 
assessment  nor  an  environmental 
impact  statement  is  required. 

List  of  Subjects  in  25  CFR  Part  61 

Indians — claims,  Indians— enrollment. 

Accordingly,  it  is  proposed  that  Part 
61  of  Subchapter  F  of  Chapter  I  of  Title 
25  of  the  Code  of  Federal  Regulations  be 
amended  as  shown. 

PART61-(AMENDED] 

1.  Authorify  citation  for  Part  61  is 
revised  to  read  as  follows: 

Authority:  5  U.S.C.  301;  25  U.S.C.  2  and  9; 
Pub.  L  9»-134. 87  Stat.  466,  as  amended  (25 
U.S.C.  1401  et  seq.y.  Pub.  L 100-139. 

2.  Section  61.4  is  amended  by  adding  a 
new  paragraph  (e)  to  read  as  follows: 

§61.4    QuaiificatkMW  f or  enroNment  and 
the  deadline  for  fiNng  applicatkm  forms. 


(e)  Cow  Creek  Band  of  Umpqua  Tribe 
of  Indians.  (1)  Pursuant  to  section  5  of 
the  Cow  Creek  Band  of  Umpqua  Tribe  of 
Indians  Distribution  of  Jud^ent  Funds 
Act  of  October  26, 1987.  Pub.  L  100-139, 
a  tribal  membership  roll  is  to  be 
prepared  comprised  of  all  persons  who 
are  able  to  establish  that  they  are  of 
Cow  Creek  Indian  ancestry  based  on 
any  rolls  or  records  acceptable  to  the 
Secretary  and  were  not  members  of  any 
other  federally  recognized  Indian  tribe 
on  July  30, 1987;  and: 

(i)  Who  are  named  on  the  tribal  roll 
dated  September  13, 1980,  the  so-called 
Interrogatory  No.  14  roll; 

(ii)  Who  are  descendants  of 
individuals  named  on  the  tribal  roll 
dated  September  13, 1980,  the  so-called 
Interrogatory  No.  14  roll,  and  were  bom 
on  or  prior  to  October  26, 1987;  or 

(iii)  Who  are  descendants  of 
individuals  who  were  considered  to  be 
members  of  the  Cow  Creek  Band  of 
Umpqua  Tribe  of  Indians  for  the 
purposes  of  the  Treafy  entered  between 
such  Band  and  the  United  States  on 
September  19, 1853. 

(2)  Application  forms  for  enrollment 
must  be  filed  with  the  Superintendent, 
Siletz  Agency,  Bureau  of  Indian  Affairs, 
P.O.  Box  539.  Siletz.  Oregon  97380  by 
August  2, 1988.  Applications  forms  filed 
after  that  date  will  be  rejected  for 
inclusion  on  the  roll  being  prepared  for 
failure  to  file  on  time  regardless  of 


whether  the  applicant  otherwise  meets 
the  qualifications  for  enrollment. 

Ralph  R.  Reeser, 

Acting  Assistant  Secretary— Indian  Affairs. 
[FR  Doc.  88-12499  Piled  6-2-68:  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Servica 
26  CFR  Parti 

[INTt-962-86] 

Income  Taxes;  Definition  of  Functional 
Currency 

AGENCY:  Intemal  Revenue  Service. 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking 

by  cross-reference  to  temporary 

regulations. 

summary:  This  document  provides 
proposed  regulations  relating  to  the 
definition  of  a  taxpayer's  functional 
currency.  This  action  is  necessary 
because  of  changes  to  the  applicable  tax 
law  effected  by  the  Tax  Reform  Act  of 
1986. 

dates:  The  regulations  are  proposed  to 
be  effective  for  taxable  years  beginning 
after  December  31, 1986.  Written 
comments  and  requests  for  a  public 
hearing  must  be  delivered  or  mailed  by 
August  2, 1988. 

ADDRESS:  Send  comments  and  requests 
for  a  public  hearing  to:  Commissioner  of 
Intemal  Revenue,  Attention:  CC:LR:T 
(INTLr-962-86),  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT 

David  Rosenberg  of  the  Office  of  the 
Associate  Chief  Counsel  (Intemational) 
within  the  Office  of  the  Chief  Counsel, 
Intemal  Revenue  Service,  1111 
Constitution  Avenue  NW.,  Washington, 
DC  20224  Attention:  CC:LR:T  (INTL-962- 
86)  (202-634-5406).  not  a  toll-free  call. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  temporary  regulations  published 
in  the  Rules  and  Regulations  portion  of 
this  issue  of  the  Fedwal  Regbter  add 
new  99  1.985-OT  through  1.985-5T  to 
Part  1  of  Title  28  of  the  Code  of  Federal 
Regulations.  Final  regulations  are  by 
this  document  proposed  to  the  basis  of 
the  temporary  regulations.  Section  985 
was  added  to  the  Intemal  Revenue  Code 
of  1988  by  section  1261  of  the  Tax 
Reform  Act  of  1986  (Pub.  L  99-514, 100 
Stat  2090).  For  the  text  of  the  temporary 
regulations,  see  FR  Doc.  08-12562  \TJ3. 
6208].  The  preamble  to  the  temporary 


regulations  explains  this  addition  to  the 
Income  Tax  Regulations. 

Non-Applicabilify  of  Executive  Order 
12291 

It  has  been  determined  that  this 
proposed  mle  is  not  a  major  mle  as 
defined  in  Executive  Order  12291  and 
that  a  regulatory  impact  analysis 
therefor  is  not  required. 

Regulatory  Flexibilify  Act 

Although  this  document  is  a  notice  of 
proposed  rulemaking  that  solicits  public 
comment,  the  Intemal  Revenue  Service 
has  concluded  that  the  regulations 
proposed  herein  are  interpretative  and 
that  the  notice  and  public  procedure 
requirements  of  5  U.S.C.  553  do  not 
apply.  Accordingly,  these  proposed 
regulations  do  not  constitute  regulations 
subject  to  the  Regulatory  Flexibility  Act 
(5  U.S.C.  chapter  6). 

Drafting  Information 

The  principal  authors  of  these 
proposed  regulations  are  David 
Rosenberg  and  F.  Scott  Farmer  of  the 
Office  of  Associate  Chief  Counsel 
(Intemational)  within  the  Office  of  Chief 
Counsel,  Intemal  Revenue  Service. 
However,  persoimel  from  other  offices 
of  the  Intemal  Revenue  Service  and  the 
Treasury  Department  participated  in 
developing  the  regulations  on  matters  of 
both  substance  and  style. 

Paperworii  Reducticm  Act 

The  collection  of  information 
requirements  contained  herein  have 
been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  section  3504(h]  of  the 
Paperworic  Reduction  Act.  Comments  on 
the  requirements  should  be  sent  to  the 
Office  of  Information  and  Regulatory 
Affairs  of  OMB,  Attention:  Desk  Officer 
for  Intemal  Revenue  Service,  New 
Executive  Office  Building,  Washington, 
DC  20503.  The  Intemal  Revenue  Service 
requests  persons  submitting  comments 
to  OMB  to  also  send  copies  of  the 
comments  to  the  Service. 

Comments  and  Requests  for  a  Public 
Hearing 

Before  these  temporary  and  proposed 
regulations  are  adopted  as  final 
regulations,  consideration  will  be  given 
any  writt«i  comments  that  are 
submitted  (preferably  eight  copies)  to 
the  Commissioner  of  Intemal  Revenue. 
All  comments  will  be  available  for 
public  inspection  and  copying.  A  public 
hearing  will  be  held  upon  written 
request  to  the  Commissioner  by  any 
pereon  who  has  submitted  written 
comments.  If  a  public  hearing  is  held, 
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notice  of  the  time  and  place  will  be 
published  in  the  Federal  Register. 

List  of  SubjecU  In  26  CFR  L861-1— 
1.997-1 

Income  taxes,  Aliens.  Exports.  DISC 
Foreign  investments  in  U.S.,  Foreign  tax 
credit,  FSC  Sources  of  income,  United 
States  investments  abroad. 


Proposal  of  Regulations 

The  temporary  regulations,  FR  Doc. 
88-12562  [T.D.  8208)  published  in  the 
Rules  and  Regulations  portion  of  this 
issue  of  the  Federal  Register  are  hereby 
also  proposed  as  final  regulations  under 
section  989  of  the  Internal  Revenue 
Code  of  1986. 
Lawrence  B.  Gibbt, 
Commissioner  of  Internal  Revenue. 
|FR  Doc.  88-12S63  FUed  6-2-88: 8:45  am) 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement  i 


30  CFR  Part  918 


Reopening  and  Extension  of  Putilie 
Comment  Perkid;  Propoaed 
Amendments;  Louisiana  Permanent 
Regulatory  Program  i 

agency:  Office  of  Surface  Mining    ' 
Reclamation  and  Enforcement  (OSMRE). 
Interior. 

ACTION:  Pn^Nwed  rule;  reopening  and 
extension  of  public  comment  period. 


;  By  letter  dated  January  25. 
1968,  the  State  of  Louisiana  submitted 
proposed  amendments  to  its  permanent 
regulatory  program  (hereinafter  referred 
to  as  the  Louisiana  program)  under  the 
Surface  Mining  Control  and  Reclamation 
Act  of  1977  (SMCRA).  The  proposed 
amendments  consist  of  revisions  to  the 
Louisiana  regulations  which  would 
partially  replace  diose  regulations  now 
implementing  the  Louisiana  program. 
OSMRE  published  a  notice  in  the  March 
14, 1988  Federal  Register  (53  FR  8222) 
announcing  receipt  of  the  amendments 
and  inviting  public  comment  on  the 
adequacy  of  the  proposed  amendments. 
In  response  to  comments  received  in 
the  State  rulemaking  process,  the  State 
submitted  revised  amendments  on 
March  8, 1988;  April  5. 1988;  and  l^y  11. 
1988.  Accordingly.  0^4RE  to  reopening 
and  extending  the  comment  period  for 
Louisiana's  January  25, 1986  proposed 
amendments  as  modiKed  oa  March  8, 
1988;  April  5, 1988;  and  May  11, 19e& 
This  action  is  being  taken  to  provide  the 
public  with  an  opportunity  to  consider 


the  adequacy  of  the  revised  proposed 
amendments. 

DATES:  Written  comments,  relating  to 
Louisiana's  proposed  modification  of  its 
program  not  received  on  or  before  4:00 
p.m.,  cs.t.  on  June  20. 1988.  %vill  not 
necessarily  be  considered  in  the 
Director's  decision  to  approve  or 
disapprove  the  amendments. 
ADORESSES:  Written  comments  shoidd 
be  mailed  or  hand  delivered  to:  James  H. 
Moncrief,  Director.  Tulsa  Field  Office. 
Office  of  Surface  Mining  Reclamation 
and  Enforcement,  5100  E.  Skelly  Drive. 
Suite  550,  Tulsa,  Oklahoma  74135; 
Telephone  (918)  581-6430. 

Copies  of  the  Louisiana  program,  the 
proposed  modification  to  the  program, 
and  all  written  comments  received  in 
response  to  this  notice  will  be  available 
for  public  review  at  the  Tulsa  Field 
Office,  listed  above,  at  OSMRE 
Headquarters  Office,  and  the  office  of 
the  State  regulatory  authority  Usted 
below,  during  normal  business  hours 
Monday  through  Friday,  excluding 
holidays.  Each  requestor  may  receive 
free  of  charge,  one  copy  of  the  proposed 
amendment  by  contacting  O^RE's 
Tulsa  Field  Office. 
Office  of  Surface  Mining  Reclamation 

and  Enforcement  Tulsa  Field  Office. 

5100  E.  Skelly  Drive.  Suite  550.  Tulsa. 

Oklahoma  74135;  Telephone:  (918) 

581-6430. 
Office  of  Surface  Mining  Reclamation 

and  Enforcement  Room  5131. 1100  "L" 

Street  NW.,  Washington,  DC  20240; 

Telephone:  (202)  343-5492. 
Louisiana  OfBce  of  Conservation, 

Department  of  Natural  Resources, 

P.O.  Box  9|^,  Baton  Rouge, 

Louisiana  70804;  Telephone:  (504)  342- 

550a 
FOW  Wmrill  WirOIIMATION  CONTACr 
Mr.  James  H.  Moncrief,  Director,  Tulsa 
Field  Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  5100  E. 
Skelly  Drive,  Suite  550,  Tulsa,  Oklahoma 
74135;  Telephone:  (918)  581-6430. 
SUPnSMENT  ANY  MFORMATION: 

L  Background 

The  Louisiana  program  was 
conditionally  approved  by  the  Secretary 
of  the  Interior  on  October  10. 1980. 
Informatioo  pertinent  to  the  general 
background,  revisions,  modifications, 
and  amendments  to  the  Louisiana 
program  submission  as  well  as  the 
Secretary's  findings,  the  disposition  of 
comments,  and  a  detailed  explanation  of 
the  conditions  of  approval  of  the 
Louisiana  program  can  be  found  in  the 
October  10. 1980.  Fedetal  Register  (45  FR 
67340).  Subsequent  actions  taken  vrith 
regard  to  Louisiana's  approved  program 
amendments  and  required  amendments 


can  be  found  at  30  CFR  Part  918.10. 
918.16.  and  918.2a 

n.  Proposed  Amendments 

By  letter  dated  January  25, 1988. 
(Administrative  Record  No.  LA-263), 
Louisiana  submitted  a  package  of 
proposed  amendments  to  OSMRE.  The 
amendments  consist  of  proposed 
modifications  to  Louisiana  regulations 
concerning  numerous  aspects  of  the 
Louisiana  program.  OSMRE  announced 
receipt  of  the  proposed  amendments  and 
initiated  a  30-day  public  comment 
period  on  March  14. 1968  (53  FR  8222). 
The  comment  period  closed  on  April  13, 

igea 

By  letters  dated  March  a  1988 
(Administrative  Record  No.  LA-269), 
April  5, 1988  (Administrative  Record  No. 
LA-270).  and  May  It  1988 
(Administrative  Record  Na  LA-Z71), 
Louisiana  submitted  revised 
amendments  to  resolve  concerns  raised 
in  the  Louisiana  rule  development 
process.  The  full  text  of  the  revised 
amendment  package  is  available  for 
review  at  the  locations  listed  above 
under  "AOORESSES".  OSMRE  is  now 
seeking  comment  on  the  March  8, 1988; 
April  5, 1988;  and  May  11, 1968  proposed 
amendments.  If  the  Director  determines 
that  the  proposed  amendments  are  no 
less  stringent  than  SMCRA  and  no  less 
effective  than  the  Federal  regulations, 
the  amendments  will  be  approved  and 
become  part  of  die  approved  regulatory 
program  for  the  State  of  Louisiana. 

List  of  Subjects  in  90  CFR  Part  918 

Coal  mining,  Intergovernmental 
relations.  Surface  mining.  Underground 
mining. 

Raymond  L.  Lomie. 
Assistant  Director,  Western  Field  Operations. 

Date:  May  20. 1988. 
[FR  Doc.  8fr-12471  Filed  8-2-88;  8:45  am] 


30  CFR  Part  944 

Propoaed  Araandmsnts  to  Utah's 


Roopsnlng  and  Exisnsion  of  PubHc 
vommeni  panoo 

AOENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSMRE). 
Interior. 

ACTION:  Proposed  rule;  reopening  and 
extension  of  pubUc  comment  period. 

SUMMANV:  OSMRE  is  reopening  die 
public  comment  period  on  the 
substantive  adequacy  of  an  amendment 
submitted  by  the  State  of  Utah  to  change 
the  rule  governing  the  determination  of 


the  existence  of  negligible  impact  to 
alluvial  valley  floors  from  mining 
activities.  OSMRE  published  a  notice  in 
the  Federal  Register  on  November  13. 
1987  (52  FR  43629.)  to  announce  die 
opportunity  for  pubUc  comment  and 
hearing.  The  comment  period  closed 
December  14, 1987.  During  its  review  of 
Utah's  proposed  amendments,  OSMRE 
identified  some  concerns  relating  to  the 
length  of  time  for  which  the  significance 
of  impacts  of  mining  to  farm  production 
on  alluvial  valley  floors  should  be 
considered.  OSMRE  notified  Utah  of 
these  concerns,  and  Utah  responded  by 
revising  its  proposed  amendment. 

OSMRE  is  now  reopening  the 
comment  period  to  allow  the  public  to 
comment  on  the  additional  material 
received. 

dates:  Written  comments  realting  to 
Utah's  proposed  modifications  of  its 
program  not  received  by  4  p.m.,  m.d.t.  on 
June  20. 1988  will  not  necessarily  be 
considered  in  the  Director's  decision  to 
approve  or  disapprove  the  amendments. 
ADONESSES:  Written  comments  may  be 
mailed  or  hand-delivoed  to  Mr.  Robert 
H.  Hagen.  Field  Office  Director,  Office 
of  Surface  Mining  Reclamation  and 
Enforcement.  Albuquerque  Field  Office, 
625  Silver  Avenue  SW.,  Suite  3ia 
Albuqu«-que,  New  Mexico  87102. 
Copies  of  the  Utah  program,  the 
proposed  amendments  to  the  program,  a 
listing  of  any  scheduled  public  meetings, 
and  all  written  comments  received  in 
response  to  this  notice  will  be  available 
for  review  at  die  OSMRE  offices  and  the 
office  of  the  State  Regulatory  Authority 
listed  below,  Monday  through  Friday,  8 
a.m.  to  4  p.m.,  excluding  holidays.  Each 
requester  may  receive,  free  of  charge, 
one  copy  of  the  proposed  amendments 
by  contacting  the  OSMRE  Albuquerque 
Field  Office  listed  herein  under  the 
heading  "AOORESSES."  The 
aforementioned  documents  are 
available  for  review  at  the  following 
locations: 

Office  of  Surface  Mining  Reclamation 
and  Enforcement  Albuquerque  Field 
Office,  625  Silver  Avenue  SW.,  Suite 
310,  Albuquerque,  New  Mexico  87102, 
Telephone  (505)  766-1466 
Office  of  Surface  Mining  Reclamation 
and  Enforcement,  1100  L  Street  NW., 
Room  5131.  Washington,  DC  2024a 
Telephone:  (202)  343-5492. 
Utah  Division  of  Oil,  Gas  and  Mining, 
355  West  Nordi  Temple,  3  Triad 
Center.  Suite  35a  Salt  Lake  City.  Utah 
84180-1203,  Telephone:  (801)  538-5340. 
FOR  RIRTNEll  INPONMATKM  CONTACT: 
Mr.  Robert  H.  Hagan,  Field  Office 
Director,  Office  of  Surface  Mining 
Reclamation  and  Enforcement 
Albuquerque  Field  Office,  625  Silver 


Avenue  SW.,  Suite  310,  Albuquerque, 
NM  87102  Telephone:  (505)  766-1486. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Secretary  of  the  Interior 
conditionally  approved  the  Utah 
program  under  the  Surface  Mining 
Control  and  Reclamation  Act  (SMCRA) 
for  the  regulation  of  surface  coal  mining 
operations  on  January  21, 1981. 
Information  pertinent  to  the  general 
background  and  revisions  to  the 
proposed  permanent  program 
submission,  as  well  as  the  Secretary's 
findings,  the  disposition  of  comments, 
and  a  detailed  explanation  of  the 
conditions  of  approval  of  the  Utah 
program,  can  be  found  in  the  January  21. 
1981  Federal  Register  (46  FR  5889). 
Subsequent  actions  concerning  the 
conditions  of  approval  and  program 
amendments  are  identified  at  30  CFR 
944.12, 944.15,  and  944.16. 

II.  Submission  of  Amendments  and 
Discussion  of  ADuvial  Valley  Floor  Issue 

On  September  24, 1987.  Utah 
submitted  a  proposed  amendment  to  the 
Utah  program  (Administrative  Record 
No.  UT-462)  for  OSMRE's  review  and 
approval.  The  proposed  amendments  at 
SMC/UMC  785.19(e)(2)  would  delete  die 
last  sentence  of  subsection  (e)(2)  which 
states,  "The  effect  of  the  proposed 
operations  on  fanning  will  be  concluded 
to  be  significant  if  they  would  remove 
from  production,  over  the  life  of  the 
mine,  a  proportion  of  the  farm's 
production  that  would  decrease  the 
expected  annual  income  from 
agricultural  activities  normally 
conducted  at  the  farm." 

The  proposed  rule  change  was 
announced  in  the  Federal  Renter  on 
November  13. 1987  (52  FR  43622).  This 
public  notice  (Administrative  Record 
No.  UT-476)  announced  the  opportunity 
for  the  public  to  submit  comments 
concerning  the  proposed  amendment  to 
the  Utah  Program. 

In  the  course  of  its  review  of  Utah's 
proposed  amendments,  OSMRE 
determined  that  the  current  Federal 
Permanent  Program  rules  require  that 
impacts  on  alluvial  valley  floors  be 
based  on  the  life-of-mine  period. 

Because  Utah  had  deleted  this  life-of- 
mine  criterion  from  its  proposed 
amendments,  OSMRE  sent  an  issue 
letter  (Administrative  Record  No.  UT- 
481)  to  Utah  on  March  7, 1988,  notifying 
Utah  that  its  proposed  regulations  were 
not  as  effective  as  the  counterpart 
Federal  Regulations.  Utah  responded  on 
April  6, 1988  (Administrative  Rjccrd  No. 
UT-483)  by  adding  the  life-of-mine 
timeframe  to  the  proposed  amendment. 


The  full  text  of  the  proposed  program 
amendment  submitted  by  Utah  is 
available  for  public  inspection  at  the 
locations  listed  under  "ADDRESSES,"  or 
a  copy  of  the  proposed  amendment  can 
be  obtained  as  described  under  the 
same  section. 

III.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17,  OSMRE  is  now  seeking 
comment  on  whether  the  amendment 
proposed  by  Utah  satisfies  the  / 

requirements  of  30  CFR  732.15  for 
approval  of  State  program  amendments. 
If  the  amendment  is  deemed  adequate,  it 
will  become  part  of  the  Utah  program. 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  "DATES"  or  at  locations 
other  than  the  Albuquerque  Field  Office 
will  not  necessarily  be  considered  in  the 
final  rulemaking  decisions  process  or 
included  in  the  Administrative  Record 
for  this  proposed  rulemaking. 

List  of  Subjecto  in  30  CFR  Part  944 

Coal  mining,  Intergovernmental 
relations.  Surface  mining.  Underground 

mining. 

Date:  May  20. 1988. 
Raymond  L.  Lowrie, 

Assistant  Director,  Western  Field  Operations. 
[FR  Doc.  88-12465  Filed  6-2-88;  8:45  am] 
SnXINO  CODE  4310-OS-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Parte  110, 162  and  165 
[CGD  05-SS-17] 

Special  Anchorage  Areas,  Anchorage 
QrouTMls,  and  Regulated  Navigation 
Area,  Hampton  Roads,  VA 

AQENCY:  Coast  Guard.  DOT. 

action:  Notice  of  proposed  rulemaking. 

summary:  The  Coast  Guard  is  proposing 
to  completely  revise  the  anchorage 
regulations  in  33  CFR  110.168  and  the 
regulated  navigation  area  (RNA) 
regulations  in  33  CFR  165.501  for 
Hampton  Roads,  Virginia.  Our  actions 
are  intended  to  promote  safe  navigation 
in  Hampton  Roads  by  revising  the 
present  anchorage  boundaries  to 
conform  with  present  navigational 
conditions,  establishing  new  boundaries 
for  the  regulated  navigation  area,  and 
clarifying  the  general  provisions  for  both 


20340 


Federal  Register  /  Vol.  53.  No.  107  /  Friday.  June  3,  1988  /  Proposed' Rules 


the  anchorage  grounds  and  the  regulated 
navigation  area.  The  need  for  revision  to 
the  anchorage  ground  regulations  stems 
primarily  from  several  construction  and 
navigation  improvement  projects  that 
have  been  completed,  are  in  progress,  or 
are  plaimed  for  Hampton  Roads.  The 
need  for  revision  to  the  regulated 
navigation  area  regulations  stems  from  a 
regulatory  project  being  undertaken  by 
Coast  Guard  Headquarters  that  will 
revise  all  of  the  Coast  Guard's 
anchorage  regulations,  and  separate  out 
those  regulations  that  regulate  vessel 
operations  outside  of  specified 
anchorage  grounds.  Those  provisions 
not  related  to  specific  anchorage 
grounds  are  being  moved  to  Part  165.  In 
addition  to  many  substantative  changes, 
we  intend  to  remove  out-dated  and 
confusing  language,  redesignate 
anchorages  in  a  consecutive  manner, 
and  make  the  regulations  easier  to  i 
understand. 

dates:  Conunents  must  be  received  on 
or  before  July  18, 1968. 
AOORESSES:  Comments  should  be 
mailed  to  Commander  (mpv),  Fifth  Coast 
Guard  District,  Federal  Building,  431 
Crawford  Street,  Portsmouth,  VA  23704- 
5004.  Comments  will  be  available  for 
inspection  and  copying  at  the  office  of 
the  Commander  (mpv),  Fifth  Coast 
Guard  District,  Room  408-A,  Federal 
Building,  431  Crawford  Street,  , 

Portsmouth,  Virginia,  23704-5004.     I 
Normal  office  hours  are  between  8:00 
a.m.  and  4:30  p.m..  Monday  through 
Friday,  except  hoUdays.  Comments  may 
also  be  hand-delivered  to  this  address. 
Charts  with  the  revised  anchorage  areas 
highlighted  are  available  for  viewing  at 
the  above  office. 
FON  FURTHER  INFORMATION  CONTACT: 

Lieutenant  D.T.  Ormes,  Port  and  Vessel 
Safety  Branch,  Fifth  Coast  Guard 
District,  431  Crawford  Street, 
Portsmouth  Virginia,  23704-5004,  (804) 
398-638& 

SUPPLEMENTARY  MFORMATKHI:  An 
advance  notice  of  proposed  rulemaking 
was  published  in  the  Federal  Register  on 
March  22, 1984  (49  FR 10678).  Five 
comments  were  received  in  response  to 
that  notice. 

Interested  persons  are  invited  to 
participate  in  this  rule  making  by 
submitting  written  views,  data,  or 
arguments.  Persons  submitting         j 
comments  should  include  their  names 
and  addresses,  identify  this  notice 
(CGD5  88-17)  and  the  specific  section  of 
the  proposal  to  which  their  comments 
apply,  and  give  reasons  for  each 
comment.  Receipt  of  conunents  will  be 
acknowledged  if  a  stamped  self- 
addressed  postcard  or  envelope  is 

enclosed 

i 

I 


The  regulations  may  be  changed  in 
light  of  comments  received.  All 
comments  received  before  the 
expiration  of  the  comment  period  will  be 
considered  before  final  action  is  taken 
on  this  proposal.  No  public  hearing  is 
planned,  but  one  may  be  held  if  written 
requests  for  a  hearing  are  received  and 
it  is  determined  that  the  opportunity  to 
make  oral  presentations  will  aid  the  rule 
making  process. 

Drafting  Information:  The  drafters  of 
this  notice  are  Lieutenant  W.J.  Wetzel 
and  Lieutenant  D.T.  Ormes,  Project 
Officers,  Port  and  Vessel  Safety  Branch, 
Fifth  Coast  Guard  District  Lieutenant 
(jg)  Jeff  G.  Anderson,  Project  Officer, 
Aids  to  Navigation  and  Waterways 
Management  Branch,  Fifth  Coast  Guard 
District,  and  Commander  R.J.  Reining, 
Project  Attorney,  Fifth  Coast  Guard 
District  Legal  Staff. 

Discussion:  An  advance  notice  of 
proposed  rulemaking,  which  outlined  the 
proposed  changes  to  the  anchorage 
regulations,  was  pubUshed  in  the 
Federal  Register  on  March  22, 1984  (49 
FR  10678).  That  notice  alerted  the  pubUc 
to  the  need  for  certain  changes  in  the 
existing  regulations  and  solicited 
comments  and  suggestions  from  the 
general  public,  users  of  these  waters, 
and  interested  local  and  Federal 
agencies.  Five  comments  were  received 
fit)m  the  Corps  of  Engineers  and  various 
Navy  sources.  This  notice  is  based  on 
that  input,  as  well  as  other  needs  that 
have  been  identified  since  the  advanced 
notice  was  published  through  our 
regular  consultations  with  maritime 
interests. 

The  objective  of  this  proposal  is  to 
update  the  regulations  and  to  make 
them  easier  to  understand.  The 
proposed  changes  include  redefining  the 
geographic  boundaries  to  which  botib  the 
anchorage  and  regulated  navigation 
area  regulations  apply,  revising  the 
explosives  anchorage  regulations, 
setting  controls  on  the  use  of  deep-draft 
anchorages,  removing  many  restrictions 
that  apply  to  most  smaller  vessels, 
relocating  the  Quarantine  Anchorage, 
redesignating  anchorages  in  a 
consecutive  manner,  and  clarifying  the 
general  regulations. 

There  are  also  several  construction 
and  improvement  projects  taking  palce 
in  Hampton  Roads  that  necessitate 
amending  or  removing  some  of  the 
present  anchorages,  llie  more  important 
of  these  are  the  construction  of  the 
Interstate  664  bridge-tunnel  between 
Newport  News  and  Suffolk,  Virginia, 
and  the  deepening  and  realignment  of 
certain  dredged  channels  in  conjunction 
with  the  55-foot  channel  deepening 
project.  The  U.S.  Navy  has  also 
requested  that  a  new  anchorage  area  be 


established  near  Cape  Henry  for  use 
during  military  exercises. 

Because  of  the  large  number  of 
changes  that  are  being  proposed,  the 
major  changes  will  be  discussed 
separately.  Reference  ivill  be  made  to 
both  the  current  anchorage  designations 
and  the  proposed  redesignations. 

1.  Geographic  boundaries.  The 
present  regulations  apply  generally  to 
the  Hampton  Roads  area,  but  there  are 
no  precisely  defined  geographic 
boundaries.The  boundaries  for  the 
current  Regulated  Navigation  Area 
(RNA)  will  be  extended  to  include  the 
entrance  to  Chesapeake  Bay,  the  lower 
Chesapeake  Bay  south  of  a  line  between 
Hampton.  Virginia  and  Cape  Charles. 
Virginia.  Hampton  Roads  proper,  the 
James  River  east  of  the  Route  17 
highway  bridge,  and  the  various 
branches  of  the  Elizabeth  River  in  and 
around  Norfolk.  Virginia. 

2.  Applicability.  TTie  current 
anchorage  regulations  prohibit  any 
vessel  within  the  Hampton  Roads  area 
from  anchoring  outside  of  a  designated 
anchorage  area.  This  prohibition 
extends  even  to  the  smallest  pleasure 
vessels.  Many  of  the  designated 
anchorages  also  cover  large  areas 
unsuitable  for  anchoring,  either  because 
of  the  depth  of  water,  obstructions,  or 
underground  cables.  We  propose  to 
eliminate  most  of  the  regulations 
applicable  to  vessels  65 -feet  or  less  in 
length.  Vessels  over  65  feet  in  length  and 
any  vessel  carrying  dangerous  cargo  or 
military  explosives,  as  defined  in  these 
regulations,  will  be  required  to  anchor  in 
designated  anchorage  areas.  However, 
all  vessels,  including  vessels  that  are  65 
feet  or  less  in  length,  will  be  prohibited 
from  anchoring  in  maintained  channels 
and  in  the  vicinity  of  the  bridge-timnels. 

Coast  Guard  Headquarters  is 
currently  working  on  a  regulatory 
project  that  will  revise  all  of  the 
anchorage  regulations  in  Part  110  of 
Title  33.  Code  of  Federal  Regulations. 
That  project  will  transfer  the  regulations 
controlling  the  anchoring  of  vessels 
outside  of  established  anchorages  from 
Part  110  to  Part  165.  In  anticipation  of 
that  change,  we  are  expanding  the 
current  boundaries  of  the  current 
Hampton  Roads  RNA  and  revising  those 
regulations  to  include  restrictions  on 
anchoring  vessels  outside  of  designated 
anchorages.  This  revision  of  the 
Hampton  Roads  RNA  will  also  include  a 
consolidation  of  other  vessel  control 
measures  such  as  the  naval  aircraft 
carrier  and  liquified  petroleum  gas  ship 
safety  zone  r^ulations. 

3.  Deep-draft  anchorages.  At  the 
request  of  the  Corps  of  Engineers  we 
have  proposed  new  restrictions  on  the 
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use  of  the  principal  deep-draft 
anchorages.  These  restrictions  are  based 
primarily  on  vessel  length  and  draft 
They  also  vary  depending  upon  the  size, 
depth,  and  location  of  the  particular 
anchorage.  Our  purpose  is  to  ensure  that 
these  anchorages  are  available  for  and 
used  only  by  those  vessels  that  actually 
require  deeper  water. 

4.  Anchorage  F.  Because  the  U.S. 
Navy  no  longer  requires  this  anchorage 
for  mooring  explosives  laden  barges, 
this  anchorage  will  be  discontinued. 
Those  portions  of  Anchorage  F  diat  will 
not  be  lost  to  the  1-664  bridge-tunnel 
will  be  incorporated  into  Anchorages  I, 
J.  and  K. 

5.  Explosives  Anchorage.  Andiorage 
F-1  wiU  be  discontinued  as  an  explosive 
anchorage.  It  will  be  incorporated  into 
new  Anchorage  B,  a  general  commercial 
anchorage.  Because  we  believe  there  is 
a  need  to  maintain  a  separate 
explosives  anch(Hage  for  commercial 
vessels,  a  new  explosives  anchorage 
will  be  designated  at  the  eastern  and  of 
Anchorage  E.  which  is  located  in  lower 
Chesapeake  Bay.  This  location  is 
accessible  to  large  ships.  It  is  located  in 
a  semi-protected  area  that  is  removed 
from  populated  areas  and  other 
anchorages. 

6.  Explosives  and  dangerous  cargoes. 
This  proposal  identifies  vessels  that  are 
required  to  use  the  explosives 
anchorage  by  defining  explosives  and 
other  dangerous  cargoes  in  tenns 
consistent  with  current  hazardous 
material  regulations. 

7.  Quarantine  Anchorage.  Hie 
Quarantine  Anchorage  will  be  relocated 
from  old  Anchorage  A  to  new 
Anchorage  K.  At  present  this  anchorage 
is  seldom  used  for  quarantine  purposes. 
It  is  a  naturally  deep  and  well-located 
anchorage  that  is  better  suited  for  other 
purposes.  The  deep  waters  in  Anchorage 
F  will  be  used  as  the  primary  deep-draft 
commercial  anchorage  in  Hampton 
Roads.  Moving  the  Quarantine 
Anchorage  to  Anchorage  K  will  still  . 
provide  vessels  with  an  accessible 
quarantine  anchorage. 

8.  Naval  Anchorage  C  (formerly 
anchorage  B).  The  proposal  adds  new 
requirements  for  handling  of  explosives 
in  Anchorage  G.  New  minimum 
separation  distances  between 
explosives-laden  vessels  and  the  Navy 
barge  mooring  facility,  other  vessels  at 
anchor,  and  navigation  channels  are 
proposed.  This  proposal  is  based  on 
standards  set  by  the  Department  of 
Defense  for  military  vessels. 

9.  Naval  Anchorage  A.  At  the  request 
of  the  U.S.  Navy,  a  new  anchorage  near 
Cape  Henry  south  of  the  main  ship 
chaimel  is  included  in  the  proposal  This 
anchorage  will  be  used  by  military  and 


military  support  vessels  engaged  in 
military  exercises  at  Fort  Story. 

10.  Anchorage  U  (formerly  Anchorage 
N-1).  This  anchorage  is  traditionally 
used  by  vessels  65  feet  or  less  in  length. 
Because  of  the  scenic  location  of  this 
anchorage,  regulations  on  its  use  will 
continue. 

11.  Anchorage  R  and  S  (formerly 
anchorage  P).  Since  Anchorage  P 
crosses  the  entry  channel  to  the  Pinners 
Point  piers  and  encompasses  area 
unsuitable  for  anchoring,  it  is  being 
divided  into  two  anchorages. 

12.  Anchorages  G-1,  G-2,  J-1,  J-2,  M. 
Q,  S-1  and  S-2.  These  anchorages  are 
being  eliminated,  since  the  principal 
users,  shallow  draft  vessels,  will  no 
longer  be  required  to  anchor  in 
designated  anchorages.  Also,  portions  of 
the  areas  included  in  these  anchorages 
are  unsuitable  for  anchoring  vessels. 

13.  Channel  realignments.  Dredging 
activities  to  deepen  and  realign  Newport 
News  Channel  and  Norfolk  Harbor 
Entrance  Reach  require  adjustments  to 
the  boundaries  of  Anchorages  G,  H,  J, 
an'*  K  to  conform  to  the  new  deeper 
channels.  The  shift  of  these  channels  is 
minor  and  has  virtually  no  effect  upon 
the  amount  of  space  available  for 
anchoring  vessels. 

14.  Anchorage  T-8.  This  anchorage  is 
being  eliminated.  It  was  estabbshed  for 
.vessels  involved  with  the  construction 
of  piers  at  the  Norfolk  Naval  Base,  and 
is  no  longer  needed  for  that  purpose. 

15.  Fairway  for  shallow-draft  vessels 
and  tows.  The  proposal  eliminates  the 
fairway  that  extends  from  Norfolk 
Harbor  Reach  near  buoy  "10"  to 
Newport  News  Channel  near  buoy  "9." 
This  fairway  can  be  better  used  as  an 
anchorage.  Its  elimination  will  not 
significantly  affect  the  operation  of 
vessels  that  now  use  it. 

16.  Protection  of  bridge-tuimels.  The 
boundaries  of  the  anchorages  adjacent 
to  the  1-664  bridge-tunnel  are  being 
amended  so  they  are  no  closer  than  500 
yards  to  the  bridge-tunnel.  No  vessels 
will  be  allowed  to  anchor  within  this  500 
yard  buffer  zone.  The  buffer  zone  should 
minimize  the  possibility  of  damage  to 
the  bridge  by  vessels  in  adjacent 
anchorages  that  drag  their  anchors.  A 
similar  buffer  zone  is  being  created  for 
the  Chesapeake  Bay  Bridge  Tunnel 

17.  Redesignation  of  anchorages.  All 
of  the  anchorages  have  been  renamed. 
The  anchorages  have  been  lettered  in  a 
consecutive  manner  starting  at  the 
outermost  anchorage. 

18.  Anchorage  permits.  The  proposal 
includes  new  regulations  that  allow  the 
Captain  of  the  Port  to  issue  permits  to 
vessels  for  remaining  in  an  anchorage 
for  extended  periods. 


19.  Speed  limit  regulations.  The  speed 
limit  regulations  governing  the  Southern 
Branch  of  the  Elizabeth  River  and 
Fishermans  Cove  (Northwest  Branch  of 
Little  Creek)  in  33  CFR  162.55  and  162.60 
have  been  consolidated  into  the 
Regulated  Navigation  Area  regulations. 

20.  Aircraft  carrier  and  LPG  carrier 
safety  zone  regulations.  The  safety  zone 
regulations  governing  the  movements  on 
aircraft  carriers  and  LPG  carriers  in  33 
CFR  165.506  and  165.506  have  been 
consolidated  into  the  Hegulated 
Navigation  Area  regulations.  The 
regulations  on  aircraft  carrier 
movements  have  been  expanded  to 
cover  the  movement  of  other  large  naval 
vessels,  such  as  Helicopter  Landing 
^ips,  that  have  limited  maneuverabiUty 
in  confined  waters. 

21.  Thimble  Shoal  Channel 
Restrictions.  Due  to  the  large  volume  of 
vessel  traffic  in  the  lower  Chesapeake 
Bay,  the  need  arose,  as  a  matter  of 
safety,  to  restrict  the  use  of  Thimble 
Shoal  Channel.  To  meet  this  need,  the 
Thimble  Shoal  North  and  South 
Auxiliary  Channels  were  designated  for 
use  by  those  vessels  with  drafts  of  25 
feet  and  less.  Comments  received  from 
the  Virginia  Pilots  Association  during 
Coast  Guard  analysis  indicated  a  desire 
to  have  the  Umits  of  Thimble  Shoal 
Auxiliary  Channels  extended.  This 
proposal  enlarges  the  size  of  these 
channels.  Vessel  safety  should  be 
enhanced  by  this  measure.  In  addition, 
the  Coast  Guard's  analysis  indicated  a 
need  to  relocate  the  buoys  in  Thimble 
Shoal  Channel.  (Note:  This  proposal 
indicates  the  locations  where  the  buoys 
will  be  located  if  the  proposal  is 
adopted,  not  current  locations  of  the 
buoys.) 

Economic  Assessment  and  Certification 

These  proposed  regulations  are 
considered  to  be  non-major  under 
Executive  Order  12291  on  Federal 
Regulation  and  nonsignificant  under 
Department  of  Transportation  regulatory 
policies  and  procedures  (44  FR  11034; 
February  26, 1979).  Hie  economic  impact 
of  this  proposal  is  expected  to  be  so 
minimal  that  a  full  regulatory  evaluation 
is  unnecessary.  A  particular  effort  has 
been  made  to  eliminate  as  many  of  the 
current  regulations  as  possible  to 
reduced  the  burden  on  commercial  and 
recreational  vessel  operators.  As  a 
result  anchonng  in  most  of  the 
Hampton  Roads'  area  is  less  restrictive 
than  before;  smaller  vessels  are  free  to 
anchor  in  many  more  areas  than  they 
were  previously  permitted.  The  only 
adverse  effect  expected  from  this 
regulation  is  the  loss  of  the  use  of  a 
small  portion  of  the  medium  and 
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shallow  depth  anchorage  ground 
available  in  Hampton  Roads.  This 
results  from  the  construction  of  the 
bridge-tunnel.  Sufficient  anchorage 
ground  will  be  available  for  vessels  that 
in  the  past,  have  used  the  anchorage 
grounds  that  will  be  discontinued.  Since 
the  impact  of  this  proposal  is  expected 
to  be  minimal,  the  Coast  Guard  certifies 
that  if  adopted,  it  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  of  Sub|ects 

33  CFR  Part  110 

Anchorage  grounds. 
33  CFR  Part  162 

Navigation  (water).  Waterways. 

33  DFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Security  measures.  Vessels, 
Waterways. 

Proposed  Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  Title  33. 
Code  of  Federal  Regulations  as  follows: 

PART  110— ANCHORAGE 
REGULATIONS 

1.  The  authority  citation  for  Part  ilO 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  471.  203a  2035  and 
2071:  49  CFR  1.46  and  33  CFR  1.05-l(g). 
Section  110.1a  and  each  section  listed  in 
§  110.1a  are  also  issued  under  33  U.S.C.  1223 
and  1231. 

2.  Section  110.166  of  Part  110  is 
revised  to  read  as  follows:  j 

§110.16*    Hampton  Roads,  Virginia,  and 


(a)  Anchorage  Grounds — (1)  Cape 
Henry  anchorage.  Anchorage  A  (Naval 
anchorage):  The  water  enclosed  by  a 
line  beginning  at  latitude  36*-55'-33.0"N, 
longitude  76°-02'47.0W  thence  to 
latitude  36°-57'-02.8"N,  longitude  76'- 
03'-02.6"W,  thence  to  latitude  36°-56'- 
45.0"N,  longitude  76*-01-30.0"W,  thence 
to  latitude  36°-55'-52.8"N,  longitude  76*- 
01'-37.0"W,  thence  along  the  shoreline 
to  the  beginning. 

(2)  Chesapeake  Bay.  Thimble  Shoals 
Channel  Anchorages. — (i)  Anchorage  B 
(Naval  anchorage).  The  water  enclosed 
by  a  line  beginning  at  latitude  Se'-ST"- 
58.0"N.  longitude  76°-06'07.0"W.  thence 
to  latitude  36'-57'-11.0"N.  longitude  76°- 
03'-02.1"W,  thence  to  latitude  36°-56'- 
48.8"N,  longitude  76°-03'-14.0"W.  thence 
to  latitude  36°-56'-31.8"N,  longitude  76'- 
06'-07.0"W.  thence  to  latitude  36°-57'- 
04.0"N.  longitude  76°-O6'-07.0"W.  thence 
to  latitude  36''-57'--08.5"N,  longitude  76'- 
06'-24.5"W,  thence  to  the  beginning. 


(ii)  Anchorage  C  (Naval  anchorage). 
The  water  enclosed  by  a  line  beginning 
at  latitude  38*-58'-54.8"N,  longitude  76'- 
09'-41.5"W,  thence  to  latitude  36*-S9'- 
15.0"N.  longitude  76'-l0'-56.8"W,  thence 
to  latitude  36''-58'-18.8"N,  longitude  76'- 
10'-54.0"W,  thence  to  latitude  36*-58'- 
04.0"N.  longitude  76*-10'-00.0"W.  thence 
to  the  beginning. 

(iii)  Anchorage  D  (Naval  anchorage). 
The  water  enclosed  by  a  line  beginning 
at  latitude  3e*-58'-04.0"N,  longitude  76*- 
\0'-02.1"W.  thence  to  latitude  36*-57'- 
31.2"N.  longitude  76*-07'-54.8"W,  thence 
to  latihide  36*-65'-24.1"N,  longitiide  76'- 
10'-28.8"W,  thence  along  the  shoreline 
to  latitude  36*-55'-57.1"N,  longitude  76*- 
06'-36.1"W.  thence  to  the  beginning. 

(iv)  Anchorage  E  (Explosive 
Anchorage).  The  water  enclosed  by  a 
line  beginning  at  latitude  36*-59'-58.7"N. 
longitiide  76M3'-47.0"W,  thence  to 
latitude  36*-59'-08.2"N.  longitude  76'- 
10'-33.8"W.  thence  to  latitiide  36*-58'- 
13.0"N,  longitiide  76*-10'-51.8"W,  thence 
to  latihide  36*-59'-02.0"N,  longitiide  76*- 
14'-10.2"W.  thence  to  the  beginning. 

(A)  Anchorage  Berth  E-1  (Explosives 
Anchorage  Beildi):  The  area  within  a 
circle  having  a  radius  of  500  yards 
centered  at  latitiide  36*-59'-05.0"N, 
longitude  76M1'-23.0"W. 

(3)  Hampton  Roads  Anchorages. — (i) 
Anchorage  F,  Hampton  Bar.  The  water 
enclosed  by  a  line  beginning  at  latitude 
36*-59'-51.6"N,  longitiide  76*-19'- 
12.0"W,  thence  to  latitiide  Se'-SQ*- 
09.0"N,  longitude  7eiM6'-51.0"W,  thence 
to  latihide  36*-58'-63.6"N.  longitiide  76*- 
19'-^.0"W,  thence  to  latitiide  SO'-SQ*- 
25.0"N.  longitiide  76*-20'-07.0"W,  thence 
to  the  beginning. 

(A)  Anchorage  Berth  F-1 — the  area 
within  a  circle  having  a  radius  of  400 
yards  centered  at  latitude  36*-59'- 
13.0"N,  longitude  76M9'-36.5"W. 

(B)  Anchorage  Berth  F-2— the  area 
within  a  circle  having  a  radius  of  400 
yards  centered  at  latitude  36°-59'- 
27.5"N.  longitiide  76*-l9'-12.0"W. 

(ii)  Anchorage  G,  Hampton  Flats 
(Naval  anchorage).  The  water  enclosed 
by  a  line  beginning  at  latitude  SQ'Sff- 
25.0"N,  longitiide  76'-20'-07.0"W,  thence 
to  latitude  36*-58'-53.6"N.  longitiide  76*- 
19'-38.0"W,  thence  to  latihide  36*-57'- 
40.0"N,  longitiide  76*-21'-16.0"W.  thence 
to  latihide  36'-«r-35.5"N,  longihide  76*- 
21'-2a8"W,  thence  to  latihide  36*-57'- 
34.cr'N,  longitiide  76*-22'-02.2"W.  thence 
to  latitiide  36*-57'-58.07"N.  longitude 
76*-22'-03.0"W.  thence  to  latitude  36*- 
58'-54.8"N.  longihide  76*-21'-42.6"W. 
thence  to  the  beginning. 

(A)  Anchorage  Berth  G-1 — the  area 
within  a  circle  having  a  radius  of  500 
yards  centered  at  latitude  36*-57'- 
50.0"N.  longitude  76*-21'-37.0"W. 


(B)  Anchorage  Berth  G-2 — the  area 
within  a  circle  having  a  radius  of  500 
yards  centered  at  latitude  36*^58 - 
14.0"N.  longihide  76*-21'-01.5"W. 

(C)  Anchorage  Berth  G-3 — the  area 
within  a  circle  having  a  radius  of  500 
yards  centered  at  latitude  36*-58'- 
34.5"N,  longihide  76*-20'-31.0"W. 

(D)  Anchorage  Berth  G-4 — the  area 
within  a  circle  having  a  radius  of  500 
yards  centered  at  latitude  36*-58'- 
53.4"N,  longitiide  76'-20'-05.0"W. 

(iii)  Anchorage  H,  Newport  News  Bar. 
The  water  enclosed  by  a  line  beginning 
at  latihide  36*-58'-07.0"N,  longitude  76*- 
22'-03.0"W,  thence  to  latitiide  36*-S7'- 
34.0"N,  longitiide  76*-22'-02.2"W,  thence 
to  latihide  36*-57'-23.2"N,  longihide  76*- 
24'-13.5"W.  thence  to  latitiide  36*-57'- 
38.3"N,  longihide  76*-24'-20.0"W,  thence 
to  latihide  38*-57'-51.8"N,  longihide  76*- 
22'-31.0"W.  thence  to  the  beginning.    . 

(4)  James  River  anchorages. — (i) 
Anchorage  I,  Newport  News.  The  water 
enclosed  by  a  line  beginning  at  latitude 
36*-57'-06.0"N,  longihide  76*-24'- 
47.5"W.  thence  to  latitude  36'-56'- 
22.e"N.  longihide  76*-24'-2aO"W,  thence 
to  latihide  36*-5e'-O3.0"N,  longihide  76'- 
24'-37.0"W.  thence  to  latitiide  36*-5r- 
53.7"N,  longihide  76*-26'-41.5"W,  thence 
to  latihide  36*-S8'-23.0"N,  longihide  76*- 
27'-11.0"W.  thence  to  latihide  36*-58'- 
48.5"N,  longitude  76*-27'-11.0"W.  thence 
to  latitude  36*-58'-3&0"N,  longihide  76*- 
26'-44.8"W,  thence  to  latihide  36*-5r- 
50.0"N.  longihide  78*-26'-03.8"W,  thence 
to  latihide  36*-57'-31.5"N.  longihide  76*- 
2&'-39.0"W,  thence  to  the  beginning. 

(A)  Anchorage  Berth  I-l — the  area 
within  a  circle  having  a  radius  of  400 
yards  centered  at  latitude  36*-57'- 
06.5"N,  longitude  76*-25'-21.6"W. 

(B)  Anchorage  Berth  1-2 — the  area 
within  a  circle  having  a  radius  of  400 
yards  centered  at  latitude  36*-57'- 
22.4"N,  longihide  76*-25'-47.r'W. 

(ii)  Anchorage/,  Newport  News 
Middle  Ground.  The  water  enclosed  by 
a  line  beginning  at  latitude  36*-57'- 
22.1"N,  longihide  76*-22'-23.4'W,  thence 
to  latitude  36*-56'-46.5'N,  longitude  76*- 
22'-39.3"W,  thence  to  latihide  36*-56'- 
25.3'N.  76*-23'-48.0'W,  thence  to  36*- 
57'-13.1'N.  78*-24'-09.9'W,  thence  to 
the  beginning. 

(iii)  Anchorage  K,  Newport  News 
Middle  Ground.  The  water  enclosed  by 
a  line  beginning  at  latitude  36*-57'- 
55.0'N,  longitude  76*-20'-32.0'W,  thence 
to  latitude  36*-57'-08.0'N,  longitiide  76*- 
20'-32.2'W,  thence  to  latitude  36*-57'- 
01.2"N,  longihide  76*-20'-22.1'W,  thence 
to  latitude  36*-56'-47.4*N,  longitiide  76*- 
20'-23.2'W,  thence  to  latihide  36*-56'- 
00.0'N.  longihide  76*-22'-11.7'W,  thence 
to  latitude  36*-56'-00.0'N,  longitude  76*- 
24'-«).0"W,  thence  to  latitude  36*-56'- 
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25.3'N,  longihide  76*-23'-48.0'W,  thence 
to  latihide  36*-56'-46.5'N,  longihide  76*- 
22'-39.3'W,  thence  to  latihide  36*-57'- 
22.1'N.  longihide  76*-22'-23.4'W,  thence 
to  latihide  36*-5r-28.0'N,  longihide  78*- 
21'-11.1'W,  thence  to  the  beginning. 

(A)  Anchorage  Berth  K-1— The  waters 
enclosed  by  a  line  beginning  at  latitude 
36*-57'-S5.0'N.  longihide  76*-20'- 
32.0'W,  thence  to  latihide  36*-57'- 
08.0'N.  longihide  76*-20'-32.2'W,  thence 
to  latihide  36*-57'-28.0"N,  longitude  76*- 
2l'-ll.l'W,  thence  to  the  beginning. 

(B)  Anchorage  Berth  K-2— The  waters 
enclosed  by  a  line  beginning  at  latitude 
36*-57'-24.0'N,  longitude  76*-22'- 
01.0'W.  thence  to  latitude  36*-57'- 
28.0'N,  longihide  76*-21'-ll.l'W.  thence 
to  latitude  36*-S7'-16.0'N.  longihide  76*- 
20'-43.2'W,  thence  to  latitude  36*-57'- 
02.1'N.  longihide  76*-21'-09.5"W. 

(C)  Anchorage  Berth  K-3  (Quarantine 
Anchorage) — ^TTie  area  within  a  circle 
having  a  radius  of  300  yards  centered  at 
latihide  36*-57'-13.2'N.  longitude  78*- 
22'-15.0'W. 

(iv)  Anchorage  L,  Craney  Island  Flats. 
The  water  enclosed  by  a  line  beginning 
at  latihide  36*-56'-47.4-N,  longihide  76*- 
20'-23.3'W,  thence  to  latihide  36*-56'- 
04.1'N,  longitude  76*-20'-27.5'W,  thence 
to  latihide  36*-56'-00.0'N,  longitude  76*- 
22'-11.7'W,  thence  to  the  beginning. 

(5)  Norfolk  Harbor  Channel 
anchorages — (i)  Anchorage  M.  The 
water  enclosed  by  a  line  beginning  at 
latihide  36*-55'-37.7'N.  longihide  76*- 
19'-48.1'W,  thence  to  latihide  36*-«5'- 
22.1'N.  longihide  76*-18'-48.1"W.  thence 
to  latitude  36*-55'-20.8"N,  longihide  76*- 
20'-ll.l'W,  thence  to  latitude  36*-55'- 
37.0'N,  longitude  76*-20'-09.6'W.  thence 
to  the  beginning. 

(ii)  Anchorage  N.  The  water  enclosed 
by  a  line  beginning  at  latitude  36*-54 - 
35.3"N,  longihide  76*-19'-47.5'W,  thence 
to  latitiide  36*-54'-03.9'N,  longihide  76*- 
19'-45.0'W,  thence  to  latitiide  36*-53'- 
56.0"N,  longitude  76*-20'-09.0'W,  thence 
to  latitiide  36*-64'-31.4'N,  longitude  76*- 
20-15.1 'W.  thence  to  latitude  36*-S4'- 
45.8'N,  longihide  76*-20'-14.0'W  thence 
to  the  beginning. 

(iii)  Anchorage  O.  The  water  enclosed 
by  a  line  beginning  at  latitude  36*-53'- 
28.0'N,  longitude  76*-19'-16.3"W,  thence 
to  latitude  36*-53'-O0.0'N.  longitude 
76*-19'-29.9'W,  thence  to  latitude 
36*-53'-O4.0'N,  longihide 
76*-19'-57.6'W,  thence  to  latitude 
36*-53'-2aO'N.  longihide 
76*-19'-57.6'W,  thence  to  the  beginning. 

(6)  Elizabeth  River  anchorages. — (i) 
Anchorage  P,  Lambert's  Point.  The 
water  enclosed  by  a  line  beginning  at 
latitiide  36*-52'-41.0'N,  longihide  76*- 
20'-07'W,  thence  to  latihide  36*-62'- 
39.5'N,  longihide  76*-20'-37.8"W,  thence 
to  latitude  36*-52'-18.8'N,  longitude  78*- 
20'-34.3"W,  thence  to  latitude  36"-52'- 


22.2'N,  longihide  76*-20'-03.8'W,  thence 
to  the  beginning. 

(ii)  Anchorage  Q.  The  water  enclosed 
by  a  line  beginning  at  latitude  36*-52'- 
17.8'N,  longihide  76*-19'-38.8'W,  thence 
to  latitiide  36*-62'-01.1'N.  longihide  76*- 
19'-15.5'W.  thence  to  latihide  36*-51'- 
56.7'N,  longihide  76*-l9'-2l.4'W,  thence 
to  latitude  38*-52'-13.3'N,  longihide  76*- 
19'-44.7'W,  thence  to  the  beginning. 

(iii)  Anchorage  R.  Port  Norfolk.  The 
water  enclosed  by  a  line  beginning  at 
latitude  38*-51'-52.8'N,  longihide  76*- 
19'-32.i9'W,  thence  to  latihide  36*-«l'- 
44.7'N,  longihide  76*-19'-21.2'W,  thence 
to  latihide  36*-61'-37.8'N.  longihide  76*- 
19'-24.3'W.  thence  to  latihide  36*-51'- 
32.5'N,  longihide  76*-19'-31.1"W.  thence 
to  latihide  36'-61'-40.7'N,  longitude  78*- 
19'-37.3'W.  thence  to  latihide  36*-51'- 
45.8'N,  longihide  76*-19'-31.5'W.  thence 
to  the  beginning. 

(iv)  Anchorage  S,  Port  Norfolk.  The 
water  enclosed  by  a  line  beginning  at 
latitiide  38*-51'-41.0'N.  longitude  78*- 
19'-15.5'N.  thence  to  latihide  36*-51'- 
33.1'N,  longitude  76*-19'-04.7'W,  thence 
to  36*-51'-31.9'N,  longihide  78*-19'- 
17.0*W,  thence  to  the  beginning. 

(\)  Anchorage  T.  Hospital  Point.  The 
water  enclosed  by  a  line  beginning  at 
latitude  36*-51'-05.2'N,  longitude  76*- 
18'-23.0'W.  thence  to  latihide  36*-50'- 
49.5'N,  longihide  76*-18'-00.0'W,  thence 
to  latitiide  36*-50'-36.7'N.  longitude  76*- 
17'-52.8'W,  thence  to  latihide  36*-50'- 
33.8'N,  longihide  78*-17'-58,8'W.  thence 
to  latihide  36*-«0'-49.3'N.  longihide  78*- 
18'-09.0'W.  thence  to  latihide  38*-50'- 
50.3"N,  longitude  76*-18'-07.8"W.  thence 
to  latitude  36*-60'-56.2"N,  longitude  78*- 
18'-12.5'W,  thence  to  latihide  36*-51'- 
01.8'N,  longitude  76*-18'-32.3'W.  thence 
to  the  beginning. 

(7)  The  Hague.  Anchorage  U.  The 
water  of  the  basin  known  as  "The 
Hague",  north  of  the  Brambleton 
Avenue  Bridge,  except  for  the  area 
within  100  feet  of  the  bridge  span  that 
provides  access  to  and  from  the 
Elizabeth  River. 

(b)  Definitions.  As  used  in  this 
section: 

(1)  "Dangerous  cargo"  means  "certain 
dangerous  cargo"  as  defined  in  section 
160.203  of  this  title. 

(2)  "Military  explosives"  means 
"military  explosives  as  defined  in  46 
CFR  146.29-11. 

(c)  General  Regulations.  (1)  Except  as 
otherwise  provided,  this  section  applies 
to  vessels  over  65  feet  in  length  and 
vessels  carrying  or  handling  dangerous 
cargo  or  military  explosives  while 
anchored  in  an  anchorage  ground 
described  in  this  section. 

(2)  Except  as  otherwise  provided,  no 
vessel  may  occupy  an  anchorage  for 
more  than  30  days,  unless  the  vessel 


obtains  a  permit  from  the  Captain  of  the 
Port. 

(3)  Except  in  an  emergency,  no  vessel 
that  is  likely  to  sink  or  otherwise 
become  a  menace  or  obstruction  to 
navigation  or  the  anchoring  of  other 
vessels,  may  occupy  an  anchorage, 
unless  the  vessel  obtains  a  permit  from 
the  Captain  of  the  Port. 

(4)  The  Captain  of  the  Port  may  upon 
appUcation  assign  a  vessel  to  a  specific 
berth  within  an  anchorage  for  a  specific 
period  of  time. 

(5)  The  Captain  of  the  Port  may  grant 
a  revocable  permit  to  a  vessel  for  a 
habitual  use  of  a  berth.  Only  the  vessel 
that  holds  the  revocable  permit  may  use 
the  berth  during  the  period  that  the 
permit  is  in  effect. 

(6)  The  Commander,  Fifth  Coast 
Guard  District  may  authorize  the 
establishment  and  placement  of 
temporary  mooring  buoys  within  a 
berth.  Placement  of  a  fixed  structure 
within  an  anchorage  may  be  authorized 
by  the  District  Engineer,  U.S.  Army 
Corps  of  Engineers. 

(7)  If  the  application  is  for  the  long- 
term  lay  up  of  a  vessel,  the  Captain  of 
the  Port  may  establish  special 
conditions  in  the  permit  that  the  vessel 
must  comply  with. 

(8)  Upon  notification  by  the  Captain  of 
the  Port  to  shift  its  position  within  an 
anchorage,  a  vessel  at  anchor  shall  get 
underway  at  once  or  signal  for  a  tug. 
The  vessel  shall  move  to  its  new 
location  in  a  prompt  manner. 

(9)  The  Captain  of  the  Port  may 
prescribe  specific  conditions  for 
anchoring  vessels  within  the  anchorages 
described  in  this  section,  including  the 
number  and  location  of  anchors,  scope 
of  chain,  readiness  of  engineering  plant 
and  equipment  usage  of  tugs,  and 
requirements  for  maintaining 
communications  guards  on  selected 
radio  frequencies. 

(10)  A  vessel  that  does  not  have  a 
sufficient  crew  on  board  to  weigh 
anchor  at  any  time  shall  have  two 
anchors  in  place  with  a  mooring  swivel, 
unless  the  Captain  of  the  Port  shall 
waive  this  requirement.  Members  of  the 
crew  may  not  be  released  until  the 
required  anchors  have  been  set. 

(11)  No  vessel  at  anchor  or  at  mooring 
within  an  anchorage  may  transfer  oil  to 
another  vessel  unless  the  vessel  has 
given  the  Captain  of  the  Port  the  four 
hours  advance  notice  required  by 

§  156.118  of  this  tide.      . 

(12)  Barges  may  not  anchor  in  the 
deeper  portions  of  anchorages  or 
interfere  with  the  anchoring  of  deep- 
draft  vessels. 
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(13)  Barges  towed  in  tandem  to  an 
anchorage  shall  be  nested  together 
when  anchored. 

(14)  Any  vessel  anchored  or  moored  in 
an  anchorage  adiacent  to  the 
Chesapeake  Bay  Bridge-Tnnnel  or  1-664 
Bridge-Tunnel  shall  be  capable  of 
getting.underway  within  30  minotes  with 
sufficient  power  to  keep  free  of  the 
bridge-tunnel  complex. 

(15)  A  vessel  may  not  aocbor  or  moor 
in  an  anchorage  adfaoent  to  the 
Chesapeake  Bay  Bridge-Tonne)  or  1-664 
Bridge-Tunnel  if  its  steering  or  main 
propulsion  equipment  is  impaired. 

(d)  Regufodons  for  Vessels  Carrying 
or  Handling  Dangerous  Cargoes  or 
Military  Explosives.  (1)  This  paragraph 
apphes  to  any  vessel  other  than  a  naval 
vessel,  carrying  or  handling  dangerous 
cargoes  or  mibtary  explosives. 

(2)  Unless  otherwise  directed  by  the 
Captain  of  the  f\>ft,  a  vessel,  handling  or 
carrying  dangeroos  cargoes  or  military 
explosives  most  be  andiored  or  moored 
within  the  Anchorage  Berth  E-1. 

(3)  Any  vessel  nsed  in  connection 
with  loading  or  unloading  dangerous 
cargo  or  military  explosives  in  an 
anchorage,  inchiding  togs  and  stevedore 
boats,  most  carry  a  written  permit 
issued  by  the  Captain  of  the  Port 

(4)  The  Captain  of  the  Port  may 
require  every  individual  having  business 
on  board  a  vessel  that  is  being  loaded 
with  dangeroas  cargo  or  military 
explosives  while  in  an  anchorage,  other 
than  members  of  the  crew,  to  have  a 
pass  issued  by  the  Captain  of  the  Port  or 
other  form  of  identification  prescribed 
by  the  Captain  of  the  Port. 

(5)  Every  individnal  having  business 
on  board  a  vessel  that  is  being  loaded 
with  dangeroas  cargo  or  miUtary 
explosives  while  in  an  anchorage,  odier 
than  membera  of  the  crew.  shaU  present 
the  pass  or  identification  prescribed  in 
paragraph  (d)(4)  of  this  section  to  any 
Coast  Guard  boarding  officer  who 
requests  it. 

(6)  The  Captain  of  the  Port  may 
revoke  a  pass  to  be  on  board  a  vessel 
that  is  loaded  with  dangerous  cargo  or 
military  explosives  at  any  time. 

(7)  A  non  self-propelled  vessel 
carrying  dangerous  cargo  or  military 
explosives  shall  have  a  tug  in 
attendance  at  all  times  while  at  anchor. 

(8)  A  vessel  that  is  carrying  or 
handling  dangerous  cargo  or  military 
explosives  while  at  anchor  shall  display 
by  day  a  red  flag  in  a  prominent  location 
and  at  night  a  fixed  red  Kght. 

(e)  Quarantine  Anchorage 
Regulations.  (1)  Anchorage  Berth  K-3  is 
the  "Quarantine  Anchorage". 

(2)  Any  vessel  that  requires 
examination  by  quarantine,  costonia  or 


immigration  antiiorities,  but  whose  draft 
or  size  prevents  it  from  using  Anchorage 
Berth  K-3,  may  anchor  in  another 
anchorage  that  it  is  otherwise 
andioriaBd  to  use.  if  the  vessel  notifies 
the  Cq>tain  of  the  Port  and  the  agency 
that  ordered  the  vessel  to  the 
"Qoaiantine  Anchorage". 

(f)  Regulations  of  Specific 
Anchorages:— ^\)  Anchonge  A.  Except 
for  a  naiml  vessel,  military  support 
vessel,  or  vessel  in  an  emergency 
situation,  no  vessel  may  an^or  in 
Anchorage  A  without  the  pennissian  of 
the  Captahi  of  the  Port  The  Captafai  of 
the  Port  shall  consolt  with  the 
Commander.  Naval  Amphibious  Base 
little  Creek,  before  granting  a  vessel 
permission  to  anchor  in  Anchorage  A. 

(2)  Anchorages  B  and  C  Except  for  a 
naval  vessel,  no  vessel  may  andior  in 
Anchorage  B  or  C  without  the 
permission  of  the  Captain  of  the  Port 
The  Captain  of  the  Port  shall  consuh 
with  the  Commander.  Naval 
Amphibious  Base  little  Creek,  befwe 
granting  a  vessel  permission  to  anchor 
in  AndMKage  B  or  C. 

(3)  Anchorage  D.  Except  for  a  naval 
vessel  or  vesM)  in  an  emergency 
situation,  no  vessel  may  anchor  in 
Anchorage  D  without  the  permission  of 
the  Captain  of  the  Port  The  Captain  of 
the  Port  shall  consult  with  the 
Commander,  Naval  Amphibious  Base 
Little  Creek,  before  granting  a  vessel 
permission  to  anchor  in  Anchorage  D. 

(4)  Anchorage  E.  (i)  No  vessel  may 
anchor  in  Andwrage  E  witiiout  a  permit 
issued  by  the  Captain  of  the  Port 

(ii)  The  Captain  of  the  Port  shall  give 
commercial  vessds  priority  over  naval 
and  pabHc  vessels. 

(iii)  The  Captain  of  the  Port  may 
revoke  a  permit  to  anchor  in  Anc^rage 
E,  issued  under  paragraph  (f)(4)(i)  of  this 
section,  at  any  time. 

(iv)  A  vessel  may  not  andior  in 
Anchorage  Berth  E-1  unless  the  vessel  is 
.  carrying  or  handling  dangerous  cargo  or 
military  explosives. 

(v)  No  vessel  may  anchor  within  500 
yards  of  Anchorage  Berth  E-1,  without 
the  permission  of  the  Captain  of  the 
Port,  if  the  berth  is  occupied  by  a  vessel 
carrying  or  handling  dangerous  cargo  or 
military  explosives. 

(5)  Anchorage  F.  A  vessel  less  than 
700  feet  in  length  or  having  a  draft  less 
than  40  feet  may  not  anchm-  in 
Anchorage  F  without  t)ie  permission  of 
the  Captam  of  the  Port. 

(6)  Anchorage  G.  (i)  Except  for  a  naval 
vessel,  no  vessel  may  anchor  in 
Anchorage  G  without  the  permission  of 
the  Captain  of  the  Port. 

(ii)  When  handling  or  transferring 


military  explosives  in  Anchorage  G,  a 
naval  vessri  must  comply  with 
Department  of  Defense  Ammunition  and 
Explosives  Safety  Standards,  or  the 
staindards  in  this  section,  whichever  are 
the  more  stringent. 

(iii)  When  barges  and  otfier  vessels 
carrj^ng  military  explosives  are  berthed 
at  the  Ammunition  Barge  Mooring 
Facility,  located  at  latitude  36'-58'-34'N, 
longitude  7e*-21'-12'W,  no  other  vessel, 
except  a  vessel  that  is  receiving  or 
offloading  military  explosives,  may 
anchor  within  1.000  yards  of  the 
Ammmiitian  Barge  Mooring  Facility. . 

(iv)  Whenever  a  vessel  is  handling  or 
transferring  military  explosives  while  at 
anchor  in  Anchwage  G,  no  other  vessel 
may  anchor  in  Andhorage  G  without  the 
permissicm  of  the  Captain  of  the  Port 
The  Captain  of  the  Port  shall  consult 
with  the  Commander,  Naval  Base 
Norfolk,  before  granting  a  vessel 
permission  to  anchor  in  Anchorage  G. 

(v)  No  vessel  located  within 
Anchorage  G  may  handle  or  transfer 
military  explosives  within  400  yards  of 
Norfolk  Harbor  Entrance  Reach. 

(vi)  No  vessel  may  handle  or  transfer 
military  explosives  within  850  yards  of 
another  anchored  vessel,  unless  the 
other  vessel  is  also  handling  or 
transferring  military  explosives. 

(vii)  No  vessel  may  handle  or  transfer 
military  explosives  within  850  yards  of 
Anchorages  F  or  H. 

(7)  Anchorage  L—{\)  Anchorage 
Berths  I-l  andf-Z  A  vessel  that  is  500 
feet  or  less  in  length  or  that  has  a  draft 
of  30  feet  or  less  may  not  anchor  in 
Anchorage  Berths  1-1  or  1-2  without  the 
permission  of  the  Captain  of  the  Port 

(8)  Anchorage  K.  (i)  Anchorage  Berths 
K-1  and  K-2.  No  vessel  less  dian  500 
feet  in  length  or^ving  a  draft  less  than 
30  feet  may  anchor  in  Anchorage  Berths 
K-1  or  K-2  without  the  permission  of  the 
Captaip  of  the  Port 

(ii)  A  vessel  that  is  arriving  from  or 
departing  for  sea  and  requires  an 
examination  by  public  health,  customs, 
or  immigration  authorities  may  anchor 
in  the  Anchorage  Berth  K-3. 

(iii)  Unless  directed  by  the  Captain  of 
the  Port,  a  vessel  that  does  not  require 
an  examination  by  public  health, 
customs,  immigration  authoribes  may 
not  anchor  in  the  Anchor  Berth  K-3. 

(iv)  Every  vessel  using  Anchorage 
Berth  K-3  shall  be  prepared  to  move 
promptly  under  its  own  power  to 
another  location  when  directed  by  the 
Captain  of  the  Port,  and  shall  promptly 
vacate  Anchorage  Berth  K-3  after  being 
examined  and  released  by  authorities. 

(v)  When  any  vessel  using  Anchorage 
Berth  K-3  is  under  the  charge  of  a  pilot. 
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the  pilot  shall  remain  on  board  while  the 
vessel  is  in  Anchorage  Berth  K-3. 

(vi)  Any  non-self-propelled  vessel 
using  Anchorage  Berth  K-3  shall  have  a 
tugboat  in  attendance  while  undergoing 
examination  by  quarantine,  customs,  or 
inrniigration  authorities,  except  with  the 
permission  of  the  Captain  of  the  Port. 

(9)  Anchorage  P.  (i)  No  vessel  waiting 
to  be  loaded  may  remain  in  this 
Anchorage  P  over  48  hours,  except  when 
non-availability  of  loading  facilities, 
inclement  weather,  ice  conditions,  or 
other  circumstances  beyond  the  vessel's 
control  prohibit  the  vessel  from  moving. 

(ii)  No  vessel  loaded  with  cargo  may 
remain  in  Anchorage  P  for  over  12 
daylight  hours  without  permission  from 
the  Captain  of  the  Port. 

(10)  Anchorage  T.  (i)  Portions  of  this 
anchorage  are  a  special  anchorage  area 
under  S  110.72aa  during  marine  events 
regulated  under  S  100.501  of  this  title. 

(11)  Anchorage  U.  (i)  A  vessel  may  not 
anchor  in  Anchorage  U,  unless  the 
vessel  is  a  recreational  vessel. 

(ii)  No  float  raft,  lighter,  houseboat,  or 
other  craft  may  be  laid  up  for  any 
reason  in  Anchorage  U  without  the 
permission  of  the  Captain  of  the  Port. 

PART  162— INLAND  WATERWAYS 
NAVIGATION  REGULATIONS 

3.  The  authority  citation  for  Part  162 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231: 49  CFR  1.46. 

§§  162.55  and  162.60    [Removed] 

4.  Sections  162.55  and  162.60  are 
removed. 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

5.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U^S.C.  1225  and  1231;  50 
U.S.C.  191;  49  CFR  1.46  and  33  CFR  1.05-l{g), 
6.04-1, 6.04-6  and  160.5. 

6.  Section  165.501  is  revised  to  read  as 
follows: 

S  165.501    Chsispsaks  Bay  Entrance  and 
Hampton  Roads,  VtrgMs  and  Adiacsnt 
Waters   Osgulsfd  Navigation  Ar—. 

(a)  Regulated  Navigation  Area.  The 
waters  enclosed  by  the  shoreline  and 
the  following  lines  are  a  Regulated 
Navigation  Area: 

(1)  A  line  drawn  across  the  entrance 
to  Qiesapeake  Bay  between  Cape 
Charles  Light  and  Cape  Henry  light. 

(2)  A  line  drawn  across  Chesapeake 
Bay  between  Old  Point  Comfort  Light 
and  Cape  Charles  City  Range  "A"  Rear 
Light 

(3)  A  line  drawn  across  the  James 
River  along  the  eastern  side  of  the  U.S. 
Route  17  highway  bridge,  between 


Newport  News  and  Isle  of  Wight 
County,  Virginia. 

(4)  A  line  drawn  across  Chuckatuck 
Creek  along  the  northern  side  of  the 
north  span  of  the  U.S.  Route  17  highway 
bridge,  between  Isle  of  Wight  County 
and  Suffolk,  Virginia. 

(5)  A  line  drawn  across  the 
Nansemond  River  along  the  northern 
side  of  the  Miles  Godwin  (U.S.  Route  17) 
highway  bridge,  Suffolk,  Virginia.     - 

(6)  A  line  drawn  across  the  mouth  of 
Bennetts  Creek,  Suffolk,  Virginia. 

(7)  A  line  drawn  across  the  Western 
Branch  of  the  Elizabeth  River  along  the 
eastern  side  of  the  West  Norfolk  bridge, 
Portsmouth,  Virginia. 

(8)  A  line  drawn  across  the  Southern 
Branch  of  the  Elizabeth  River  along  the 
northern  side  of  the  1-64  highway  bridge, 
Chesapeake,  Virginia. 

(9)  A  line  drawn  across  the  Eastern 
Branch  of  the  Elizabeth  River  along  the 
western  side  of  the  west  span  of  the 
Campostella  Bridge,  Norfolk,  Virginia. 

(10)  A  line  drawn  across  the  Lafayette 
River  along  the  western  side  of  the 
Hampton  Boulevard  Bridge,  Norfolk, 
Virginia. 

(11)  A  line  drawn  across  Little  Creek 
along  the  eastern  side  of  the  Ocean 
View  Avenue  (U.S.  Route  60)  bridge. 
Norfolk,  Virginia. 

(12)  A  line  drawn  across  Lyimhaven 
Inlet  along  the  northern  side  of  the 
Shore  Drive  (U.S.  Route  60)  bridge, 
Virginia  Beach,  Virginia. 

(b)  Definitions.  In  this  section: 

(1)  "CBBT'  means  the  Chesapeake 
Bay  Bridge  Tuimel. 

(2)  "Thimble  Shoals  Channel"  consists 
of  the  waters  enclosed  by  a  line 
beginning  at  Thimble  Channel  Lighted 
Bell  Buoy  ITS  at  latitude  36'-56'-59.0'N. 
longitude  76'-01'-28.5W,  thence  to 
Lighted  Buoy  21  at  latitude  37*-00'- 
02.9'N.  longitude  76*-17'-10.1'W.  thence 
to  Lighted  Buoy  22  at  latitude  37*-00'- 
02.7'N,  longitude  76'-18'-01.5'W.  thence 
to  Lighted  Buoy  2  at  latitude  36*-57'- 
09.0'N,  longitude  76'-01'-22.0"W,  thence 
to  the  begiiming. 

(3)  "Thimble  Shoals  North  Auxiliary 
Chaimel"  consists  of  the  waters  in  a 
rectangular  area  450  feet  wide  adjacent 
to  the  north  side  of  Thimble  Shoal 
Channel,  the  southern  boundary  of 
which  extends  from  Lighted  Buoy  2,  at 
latitude  36*-57'-00.0'N.  longitude  76*- 
01'-22.0'W.  to  Lighted  Buoy  18.  at 
latitude  3r-00'-39.3'N.  longitude  76'- 
14'-57.6'W. 

(4)  "Thimble  Shoal  South  Auxiliary 
Channel"  consists  of  the  waters  in  a 
rectangular  area  450  feet  wide  adjacent 
to  the  south  side  of  Thimble  Shoal 
Channel,  the  northern  boundary  of 
which  extends  from  Lighted  Bell  Buoy 
ITS,  at  latitude  3e*-56'-59.0'N,  longitude 


76*-01'-26.5"W.  to  Ughted  Buoy  21  at 
latitude  3r-00'-O2.9'N,  longitude  76*- 
17'-10.1'W. 

(c)  Applicability.  This  section  applies 
to  all  vessels  operating  within  the 
Regulated  Navigation  Area,  including 
naval  and  public  vessels,  except  vessels 
that  are  engaged  in  the  following 
operations: 

(1)  Law  Enforcement. 

(2)  Servicing  aids  to  navigation. 

(3)  Surveying,  maintenance,  or 
improvement  of  waters  in  the  Regulated 
Navigation  Area. 

(d)  Regulations — (1)  Anchoring 
restrictions,  (i)  No  vessel  over  65  feet  in 
length  may  anchor  or  moor  in  this 
Regulated  Navigation  Area  outside  an 
anchorage  designated  in  section  110.168 
of  this  title,  unless: 

(A)  The  vessel  has  the  permission  of 
the  Captain  of  the  Port. 

(B]  The  vessel  is  carrying  explosives 
for  use  on  river  or  harbor  works  or  on 
other  work  under  permit  issued  by  the 
District  Engineer,  and  the  vessel  is 
anchored  in  or  near  the  vicinity  of  the 
work  site.  The  District  Engineer  shall 
prescribe  the  quantities  of  explosives 
allowed  on  the  vessel  and  the  conditions 
under  which  the  vessel  may  store  or 
handle  explosives.  The  vessel  may  not 
anchor  unless  a  copy  of  the  permit  and 
instructions  relating  to  the  carriage  and 
handling  of  explosives  from  the  Corps  of 
Engineers  to  the  vessel  or  contractor  are 
provided  to  the  Captaiii  of  the  Port 
before  the  vessel  anchors. 

(ii)  With  the  permission  of  the  Captain 
of  the  Port,  a  vessel  may  anchor  in  a 
channel  if  the  vessel  is  authorized  by  the 
District  Engineer,  Corps  of  Engineers,  to 
engage  in  the  recovery  of  sunken 
property,  lay  or  repair  a  legally 
established  pipe  line  or  cable,  or  engage 
in  dredging  operations. 

(iii)  A  vessel  engaged  in  river  and 
harbor  improvement  work  under  the 
supervision  of  the  District  Engineer  may 
anchor  in  a  channel,  if  the  District 
Engineer  notifies  the  Captain  of  the  Port 
in  advance  of  the  start  of  the  work. 

(iv)  Except  as  provided  in  paragraphs 
(d)(l)(ii)  and  (iii)  of  this  section,  a  vessel 
may  not  cmchor  in  a  channel,  unless  the 
vessel  is  unable  to  proceed  without 
endangering  the  safety  of  individuals, 
property,  or  the  environment 

(v)  A  vessel  that  is  anchored  in  a 
channel,  because  the  vessel  is  unable  to 
proceed  without  endangering  the  safety 
of  individuals,  property,  or  the 
environment,  shall: 

(A)  Not  anchor,  if  possible,  within  a 
cable  or  pipe  line  area. 

(B)  Not  obstruct  or  endanger  the 
passage  of  any  vessel. 
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(C)  Anchor  near  the  edge  of  the 
chaimel.  if  possible.  i 

(D)  Not  interfere  with  the  bee       \ 
navigatioB  at  a  chaimeL 

(E)  Not  obstruct  the  approach  to  any 
pier. 

(Fl  Not  obstruct  md»  to  navigation  at 
interfere  with  range  lights. 

(G]  Move  to  a  designated  andiorage 
or  get  underway  as  soon  as  poosiblc  or 
when  directed  by  Captain  of  Ae  Pbft 

(2)  Secondary  Towing  Rig 
Requirements,  (i)  No  vmd  over  100 
gross  tons  may  be  towed  hi  diis 
Regulated  Navigation  Area  nnless  it  is 
equipped  witii  a  secondary  towing  rig,  in 
addition  to  its  primary  towing  rig,  tet: 

(A)  Is  of  sofficient  strength  for  towing 
the  vessel 

(B)  Has  a  connecting  device  diat  can 
receive  a  shackle  pin  of  at  least  two 
inches  in  diameter. 

(C)  Is  fitted  with  a  recovery  pickup 
line  led  outboard  of  the  vessel's  holL 

(ii)  A  tow  consisting  of  two  or  nore 
vessels,  eadi  of  which  is  less  than  100 
gross  tons,  that  has  a  total  ^oss  tonnage 
that  is  over  100  gross  tons  skaD  be 
equipped  with  a  secondary  towing  rig 
between  each  vessel  in  the  tow,  is 
addition  to  its  {Riraary  towiqg  rigi.  while 
the  tow  is  operating  within  this 
Refkilated  Navigation  Area.  The 
seeondvy  towiag  rig  must 

(A)  Be  of  sufficient  strength  lor  towing 
the  vessels. 

(B)  Have  connerting  device*  that  can 
receive  a  shackle  pin  of  at  least  two 
inches  in  diameter. 

(C)  Be  fitted  with  recovery  pickl^l 
lines  led  outboard  of  6e  vessels'  hulls. 

(3)  Aachoring  Detail  Requirements.  A 
self-propelled  vessel  over  IW  gross  tons, 
which  is  equipped  with  an  ancfam  or 
anchors  (other  than  a  tugboat  equipped 
with  bow  fenderwork  of  a  type  of 
construction  that  prevents  an  anchor 
being  rigged  for  quick  release),  that  is 
underway  within  two  nautical  miles  of 
the  CHBT  or  the  I-0B4  BritJ^Tunnel 
shaD  station  its  persoonef  at  locations 
on  the  vessel  from  which  tey  on 
anchor  the  vessel  without  delay  in  an 
emergency. 

(4)  Draft  Limitntkaia.  A  vcawl 
drawfaig  less  than  2S  fieet  may  not  eater 
the  Thimble  9ioal  Cfaannd,  unless  tiie 
vessel  is  crossing  the  chaaneL  Channel 
crossings  shall  be  made  as 
perpendicular  to  the  channri  axis  as 
possible. 

(^  Traffic  Dinctioim.  fi)  &iccpt  when 
crossing  die  cfaannd,  a  vcssrf  in  the 
Thimble  Shoal  North  Auxiliary  Channel 
shall  proceed  in  a  wesAoand  dmcfion. 

(ii)  Except  when  crossing  tha  channel, 
a  vessel  in  the  Thimble  Stoal  South 
Auxiliary  Channfl  shall  proceed  in  an 
eastbound  direction. 


(6)  Reatrictioiu  On  VeMseb  With 
Impaired  Maiteuverability^i]  Before 
entry.  No  vessel  over  100  groaa  torn, 
whose  abilily  to  manesver  is  impaired 
by  hazardous  weather,  deiiective 
steering  equipment,  defective  main 
propulsion  machinery,  or  odier  damage 
may  enter  the  Regulated  Navigation 
Area,  widiout  the  peiatissioB  of  tha 
Captain  of  the  Port,  unlesa  die  vessel  is 
attended  by  one  or  more  tn^boats  with 
sufficient  total  power  to  easare  tiia 
vessel's  safe  passage  through  the 
Regulated  Navigation  Area. 

(ii)  After  entry.  The  Blaster  of  a  vessel 
over  100  gross  tons,  wdricfa  is  underway 
in  the  Regulated  Navigation  Area,  shall 
as  soon  as  possiUe,  do  the  following,  if 
the  vessel's  ability  to  manuever 
becomes  impaired  for  any  reason: 

(A)  Report  the  impairaient  to  the 
Captain  of  the  Port. 

(B)  Uiriess  the  Captain  of  the  Port 
waives  this  requirement  have  one  or 
more  tugboats,  with  sufficient  total 
power  to  ensure  the  vessers  safe 
passage  tiirongh  the  Regulated 
Navigation  Area,  attend  the  vessel. 

(7)  Requirements  for  Navigation 
Charts,  Radars,  and  Pilots.  No  vessel 
over  100  gross  tons  may  enter  tiie 
Regulated  Navigation  Area  unless: 

(i)  The  vessel  has  on  board: 

(A)  Corrected  Charts  of  the  Regalated 
Navigation  Area. 

(B)  An  optative  radar  daring  periods 
of  reduced  visibility.  CHt 

(C)  A  pilot  or  odier  person  on  board 
with  prsvioos  experience  aavigatiBg 
vessels  on  the  waters  of  the  Regalated 
Navigation  Area. 

(8)  Emergency  Procedures,  (i)  Except 
as  provided  in  paragraph  (d)pl(if)  and 
[iS\  of  ftis  section,  any  vessu,  in  an 
emergency,  may  deviate  from  die 
regulatfams  in  this  section  to  the  extent 
necessary  to  avoid  endangering  the 
safety  of  faaBvidaals.  (wopoty,  or  the 
eBwironmenL 

(ii)  A  vessel  over  100  gross  tons  with 
an  eBMigBucy  that  is  widrin  two  nautical 
miles  of  die  CBBT  or  I-6M  Bridge- 
Tuaaal  (other  dmn  a  self-prapeUed 
vessel  ttat  is  cqiabla  of  getthag 
undenray  in  30  minutao,  baa  sofBdent 
power  to  avoid  say  bridge,  taanel 
island,  or  vassal,  md  adiooe 
maneiivacabifity  is  not  laipaired  by  a 
steering  eqa^ment  or  main  propulsion 
defect): 

(A)  Shall  notify  die  Captain  of  die  Port 
of  its  location  and  the  nature  of  the 
emergency,  aa  soon  as  possible. 

(B)  May  not  anchor  ontsida  of  an 
anchorage  designated  fai  sectioa  liai68 
of  this  ttde.  aalesB  die  vesed  ia  nnabla 
to  proceed  to  an  anchceaga  widurat 
endangering  the  safety  of  individaals, 
property,  or  the  environmenL 


(C)  ^all  Biake  arrangements  for  one 
or  more  vessels  to  attend  die  vessel, 
with  sufiidait  power  to  keep  die  vessel 
inpositian. 

(iii)  If  the  vessel  over  100  gross  tons 
mast  andior  oofside  an  anchorage 
because  the  vessd  is  anaUe  to  proceed 
without  endai^ering  die  safety  of 
individaals,  property,  or  die 
environment,  the  vessel  shall: 

(A)  not  anchor,  if  possible,  within  a 
cable  or  pipe  line  area. 

(B)  Not  obstruct  or  endanger  the 
passage  of  any  vessel. 

(C)  Not  taitefere  with  die  free 
navigation  of  a  channel. 

(D)  Not  obstruct  the  approach  to  any 
pier. 

(E)  Not  obstruct  aids  to  navigation  or 
interfere  with  range  lights. 

(F7  Move  to  a  designated  anchorage  or 
get  underway  as  soon  as  possible  or 
when  directed  by  the  Captain  of  the 
Port. 

(9)  Vessel  Speed  Limits  on  Little 
Creek.  No  vessel  may  i»oceed  at  a 
speed  over  five  knots  between  the  Route 
60  bridge  and  the  mouth  of  Flshermans 
Cove  (Northwest  Branch  of  Utde  Oeek). 

(10)  Vessel  Speed  Limits  on  Southern 
Branch  of  the  Blixabeth  River.  No  vessel 
may  proceed  at  a  speed  over  six  knots 
between  the  junction  of  the  Southern 
and  Eastern  Branches  of  die  EUzabeth 
River  and  the  Norfolk  and  Portsmouth 
Belt  Line  Raiboad  bridge  between 
Chesapeake  and  Portsmouth,  Virginia. 

(11)  Restrictions  on  Vessel  Operations 
During  Aircraft  Carrier  and  Otiter  Large 
Naval  Vessel  Transits  of  the  Elizobeth    , 
River,  (i)  Exc^t  for  a  vessel  that  is 
moored  at  a  marina,  wharf,  or  pier  or  is 
anchored  no  vessel  may  come  within  or 
remain  within  SOO  yards  from  a  naval 
aircraft  carrier  or  other  large  naval 
vessel,  which  is  restricted  in  its  alMUty 

to  maneuver  in  the  confined  waters. 
while  transiting  the  Blixabeth  River 
between  the  hforfolk  Naval  Base. 
Norfolk,  Virginia,  and  the  Norfolk  Naval 
^pyard,  Portsmouth,  Virginia,  without 
the  perwiseion  of  the  Captain  of  the 
.Port  -^ 

(ii)  Petmhsloa  may  be  obtained  frrmi 
a  designated  reprssenlative  of  the 
Captain  of  die  Port,  faichidhig  dw  &ty 
officw  at  the  Coast  Guard  Marine  Safety 
Office,  Hampton  Roads,  or  dM  Coast 
Guard  patrol  oommandsr. 

(iii)  The  Captain  of  the  Port  issoes  a 
Broadcast  Notioe  to  Marlnsrs  to  inform 
the  Bugfaia  ooniBiantQr  of  schodalod 
vessM  movemeats  that  are  covered  by 
tide  sabpaiayaph. 

(12)  Restrictions  on  Vessel  Operations 
During  Liquefied  P^rohum  Gae  Carrier 
Movements  on  the  Chesapeake  Bay  and 
Elizabeth  River,  (i)  Except  for  a  vessd 


that  is  moored  at  a  marina,  wharf,  or 
pier  or  is  andiored  and  which  remains 
moored  or  at  anchor,  no  vessel  may 
come  within  or  remain  witiiin  250  yards 
from  the  port  and  starboard  sides  and 
300  yards  from  the  bow  and  stem  of  a 
vessel  that  is  carrying  liquefied 
petroleum  gas  in  bulk  as  caigo,  while 
the  gas  carrier  transits  between  the 
Thimble  Shoals  Lighted  Buoy  #  3  and 
the  Adantic  Energy  Terminal  on  the 
Southern  Branch  of  the  Elizabeth  River, 
without  the  permissitm  of  the  Captain  of 
diePorL 

(ii)  Permission  may  be  obtained  from 
a  designated  representative  of  the 
Captain  of  the  Port,  including  the  duty 
officer  at  the  Coast  Guard  Marine  Safety 
Office,  Hampton  Roads,  or  the  Coast 
Guard  patrol  commander. 

(iii)  A  vessel  that  has  carried  liquefied 
petroleum  gas  in  a  tank  is  carrying  the 
liquefied  petroleum  gas  as  cargo  for  the 
purposes  of  paragraph  (d)(12)  (i)  of  this 
section,  unless  the  tank  has  been  gas 
freed  since  the  liquefied  petroleum  gas 
was  last  carried  as  cargo. 

(iv)  The  Captain  of  the  Port  issues  a 
Broadcast  Notice  to  Mariners  to  inform 
the  marine  community  of  scheduled 
vessel  movements  that  are  covered  by 
this  subparagraph. 

(e)  Waivers.  (1)  The  Captain  of  the 
Port  may.  apon  request,  waive  any 
regulation  in  this  section,  if  the  Captain 
of  the  Port  finds  that  the  vessel  can  be 
operated  safely. 

(2)  An  application  for  a  waiver  must 
state  the  need  for  the  waiver  and 
describe  the  proposed  vessel  operations. 

(f)  Control  of  Vessels  Within  the 
Regulated  Navigation  Area.  (1)  When 
necessary  to  prevent  damage, 
destruction,  or  loss  of  any  vessel,  the  I- 
664  Bridge  Tunnel  or  CBBT,  the  Captain 
of  the  Port  may  direct  the  movement  of 
vessels  or  issue  orders  requiring  vessels 
to  andior  or  moor  in  specific  locations. 

(2)  If  needed  to  hirther  the  maritime  or 
commercial  interests  of  the  United 
States,  the  Captain  of  the  Port  may  order 
a  vessel  to  move  frtim  the  location  in 
which  it  is  anchored  to  another  location 
within  the  Regulated  Navigation  Area. 

(3)  The  master  of  a  vessel  within  the 
Regulated  Navigation  Area  shall  compy 
with  any  order  or  directions  issued  to 
the  master's  veesel  by  the  Captain  of  the 
Port 

M16&805and16S.S0a   (Raatovetfl 

7.  Sections  165.505  and  165.506  are 
removed. 


Dated:  Max  20. 1988. 
AJ>.  Bleed. 

Reor  Admiral,  US.  Coast  Guard  Commander, 

Fifth  Coast  Guard  District 

[FR  Doc.  88-12519  Filed  8-2-68;  8:45  am] 
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UBRARY  OF  CONGRESS 
CopyrigM  Office 

37CFRPart201 

[Docket  NaRH  00-21 

Extenaion  Of  Comment  Period;  Inquiry 
on  AaaoMment  of  Inlafaalon 
Underpaid  Cable  CopyrigM  RoyaMea 

tkomer.  Copyright  Office,  Library  of 
Caoffea*. 

action:  Extension  of  comment  period. 

SUIstlAllv:  The  Copyright  Office  is 
extending  the  period  of  public  comment 
for  its  Notice  of  Inquiry  (RM  88-2)  into 
issues  relating  to  the  assessment  of 
interest  on  umletpaid  cable  copyright 
royalties  under  the  cable  compulsory 
license  of  17  U.S.C  111.  The  National 
Cable  Television  Association  requested 
additional  time  to  comment 
DATK  Comments  should  be  received  on 
or  before  June  30. 1988.  Reply  comments 
should  be  received  on  or  before  July  10, 
1968. 

AOOREtscs:  Ten  copies  of  written 
comments  should  be  addressed,  if  sent 
by  mail  to:  Library  of  Congress, 
Department  100,  WasUngton.  DC  20540. 
If  delivered  by  hand,  copies  should  be 
brought  to:  Office  of  the  General 
Counsel  Copyri^  Office,  James 
Madison  Memorial  Building.  Room  407. 
First  and  Independence  Avenue  SE., 
Washhigton.  DC 

FOn  RNITNER  INKMMATKM  CONTACT: 
Dorothy  Schrader.  General  Coimsel  U.S. 
Copyright  Office,  Library  of  Congress. 
Washington.  DC  20559.  Telephone  (202) 
287-8380. 


kTNNaOnMay 
10, 1988,  the  Copyright  Office  published 
a  Notice  of  faiquky  (53  FR  18567)  inviting 
public  comment  in  response  to  a  petition 
from  the  Motion  Picture  Association  of 
America,  supported  by  other 
representatives  of  copyright  owners, 
requesting  that  the  Copyri^t  Office 
assess  interest  on  underpaid  cable 
copyright  royalties. 

%y  letter  of  May  23, 19e6v  the  National 
Cable  Television  Association  requested 
a  time  extension  of  three  weeks  to 
respond  to  the  Inquiry,  in  view  of  other 
proceeding  before  the  Ccqiyright  Office 
in  which  NCTA  expects  to  file  and 


which  overiap  the  assessment  of  interest 
inquiry. 

To  facilitate  full  and  adequate  public 
comment,  the  Copyright  Office  hereby 
extends  the  time  for  filing  in  RM  88-2  to 
June  30, 1068  for  initial  comments,  and 
establishes  a  reply  comment  period,  for 
which  the  deadline  is  July  10. 1068. 

List  of  Subjects  in  87  CFR  Part  201 

General  provision  on  copyri^ts, 
Cable  television,  Cable  compulsory 
license. 

Dated:  May  28, 1988. 
Ral|diOniaii, 
Register  of  Copyrights. 
(FR  Doc.  88-12546  Filed  6-2-88;  8.-45  am] 
BlUJNOOOOe  Mta-ss-M 

ENVIRONMENTAL  PfWTECTION 
AGENCY 

40  CFR  Part  52 

[FRL-3389-0;QA-01S] 

Approval  and  Promulgation  of 
implementation  Plana;  Georgia;  Part  D 
New  Source  Review  (NSR)  Regulationa 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 


On  December  15, 1966,  the 
Georgia  Department  of  Natural 
Resources  Environmental  Protection  ■ 
Division  submitted  to  EPA  amendments 
to  Georgia  Air  Quality  Control  Rules 
3gi-3-l-.01.  Definitions,  and  391-3-1- 
.03,  Permits.  Georgia  Rule  391-3-.01, 
Definitions,  was  amended  to  incorporate 
and  adopt  by  reference  the  definitions 
contained  in  40  CFR  51.105(a)(1)  (i)- 
(xviii)  as  amended  for  application  in 
officially  designated  nonattainment 
areas.  Georgia  Rule  391-3-l-X)3, 
Permits,  was  amended  to  add  new 
paragraphs  to  meet  the  requirements  of 
40  CFR  51.ie5(a)(3)(i).  40  CFR 
51.165(a)(3)(ii)  [cHdU  40  CFR 
51.165(a)(3Kii)  (fHg).  and  40  CFR 
51.165(aK4)  (a)-(aa).  Due  to  the 
recodification  of  existing  federal 
regulations  for  the  development  of  State 
Implementation  Mans  (SIPs) 
accomplished  on  November  7, 1986  (51 
FR  40656).  all  references  to  40  CFR 
51.18(j)  in  Georgia's  submittal  of  these 
amendments  were  interpreted  in  this 
proposal  to  refer  to  40  CFR  51.1K(a). 
These  new  paragraphs  are  identical  to 
or  more  stringent  than  the  federal 
regulations  mentioned 

DATES:  Comments  must  be  received  on 
or  before  July  5, 1968. 


20348  Federal  Register  /  Vol.  53.  No.  107  /  Friday.  June  3,  1988  /  Proposed  Rulea 


AOORESSES:  Comments  may  be  mailed 
to  Pamela  E.  Adams,  U.S.  Environmental 
Protection  Agency.  Region  IV.  345 
Courtland  Street.  NE..  Atlanta,  Georgia 
30365. 

Copies  of  the  documents  relevant  to 
this  proposed  action  are  available  for 
public  inspection  during  nonnal 
business  hours  at  the  EPA  Regional 
OfRce  listed  above  and  at  the  Georgia 
Department  of  Natural  Resources,  Suite 
1252. 205  Butler  Street,  SE.  Atlanta. 
Georgia  30334. 
FOR  FURTHER  INFORMATION  CONTACT 

Pamela  E.  Adams  at  (404)  347-2864  or 

FTS  257-2864. 

SUPPLEMEIfTARY  INFORMATKNI:  On 

October  9, 1986,  the  Georgia  Department 
of  Natural  Resources  held  a  public 
hearing  to  consider  amendments  to 
Chapter  391-3-1  of  their  rules,  Rules  for 
Air  Quality  Control.  Among  the 
considered  amendments  were 
amendments  to  Georgia  Air  Quality 
Control  Rules  391-3-1-.01,  Definitions, 
and  391-3-1-.03,  Permits.  These 
amendments  were  adopted  by  the 
Georgia  Department  of  Natural 
Resources  on  December  3, 1986.  They 
were  submitted  to  EPA  on  December  15, 
1986,  as  State  Implementation  Plan  (SIP) 
revisions. 

Georgia  Rule  391-3-1.01,  Definitions, 
was  amended  to  incorporate  and  adopt 
by  reference  the  definitions  contained  in 
40  era  51.165(a)(l)(i)-(xviii)  as  amended 
for  appUcation  in  officially  designated 
nonattainment  areas.  The  definitions 
contained  in  the  federal  rules  include 
definitions  for  the  following:  Stationary 
source;  building,  structure,  facility,  or 
installation;  potential  to  emit;  major 
stationary  source;  major  modification; 
net  emissions  increase;  emissions  unit; 
secondary  emissions;  fugitive  emissions; 
significant;  allowable  emissions;  actual 
emissions;  lowest  achievable  emission 
rate;  federally  enforceable:  begin  actual 
construction;  commence;  necessary 
preconstruction  approvals  or  permits; 
and  construction.  Currently,  our 
nonattainment  designations  correspond 
with  Georgia's.  If  at  any  time  in  the 
future  Georgia  does  not  apply  the 
federal  designations,  EPA  wiU  issue  a 
SEP  call  and  possibly  effect  construction 
bans.  I 

The  federal  definition  of  "net       ' 
emissions  increase"  states  in  part,  "An 
increase  or  decrease  in  actual  emissions 
is  creditable  only  if:  It  occurs  within  a 
reasonable  period  to  be  specified  by  the 
reviewing  authority  *  *  *."  The  Georgia 
Department  of  Natural  Resources' 
Environmental  Protection  Division 
specified  that  this  period  be  three  (3) 
years  prior  to  a  permit  application.  "This 
was  specified  in  the  "Summary  of 


comments  received  at  October  9. 1986, 
public  hearing  on  air  quality  control  rule 
revisions  and  new  asbestos  removal 
rules,"  which  will  be  incorporated  into 
the  rulemaking  page  of  the  final 
approval  notice. 

Georgia  Rule  391-3-1.03,  Permits,  was 
amended  to  add  six  new  paragraphs  to 
meet  the  requirements  of  40  CFR 
51.185(a)(3)(i),  (3)(ii)  (c)-(d).  (3)(ii)  (f)-(g), 
and  (4)  (a)-(aa).  The  new  paragraph  of 
391-3-1.03  specified  as  paragraph  six 
meets  the  requirements  of  40  CFR 
51.165(a)(3)(i).  Paragraph  six  is  more 
stringent  than  the  latter  in  stating  that 
"the  offset  baseline  for  determining 
credits  for  emission  reductions  at  a 
source  is  the  applicable  emission  limits 
in  this  Chapter  or  the  actual  emission  at 
the  time  application  to  construct  is  filed, 
whichever  is  less."  Regulation  40  Cra 
51.165(a)(3)(i)  simply  states  that  "the 
baseline  for  determining  credit  for 
emission  reductions  is  the  emissions 
Umit  under  the  applicable  State 
Implementation  Plan  in  effect  at  the  time 
application  to  construct  is  filed."  except 
in  certain  cases  specified  in  the 
regulation  where  the  offset  baseline 
must  "be  the  actual  emissions  of  the 
source  fiY)m  which  the  offset  credit  is 
obtained."  In  addition,  paragraph  six 
incorporates  the  stipulation  that 
"creditable  reductions  must  occur  within 
two  years  prior  to  the  filing  of  the  permit 
application  and  the  time  the  newly 
permitted  source  emissions  commence." 

Georgia  Rule  391-3-1.03,  paragraph 
seven  is  almost  identical  to  40  Cra 
51.165(a)(3)(ii)(c)  except  for  very  slight 
wording  differences.  Both  paragraphs 
are  identical  in  meaning  except  that 
paragraph  seven  specifies  that 
"shutdown  or  curtailment  of  production" 
must  occur  "less  than  one  year  prior  to 
the  date  of  permit  application"  in  order 
to  be  used  for  offset  credits.  Regulation 
40  era  51,165(a)(3)(ii)(c)  is  less  stringent 
than  paragraph  seven  in  stating  that 
shutdowns  or  production  curtailments 
must  occur  "after  August  7, 1977,  or  less 
than  one  year  prior  to  the  date  of  permit 
application,  whichever  is  earlier"  in 
order  to  be  used  for  offset  credits. 

Paragraph  eight  of  Georgia  Rule  391- 
drl~sa  states,  "No  emission  offset  credit 
may  be  allowed  for  repladng  one  VOC 
compound  with  another  of  less 
reactivity." 

This  paragraph  is  more  stringent  than 
the  federal  regulation  on  the  same  topic. 
40  era  51.ie5(a)(3)(U)(d)  which  aUows 
the  exception  "except  fcir  those 
compounds  listed  in  Table  1  of  EPA's 
"Recommended  Policy  on  Control  of 
Volatile  Organic  Compounds"  (42  ra 
35314  July  8. 1977). 

Paragraph  nine  of  Georgia  Rule  391-3- 
1-.03  is  identical  to  40  Cra 


51.165(a)(3)(ii)(f).  Paragraph  ten, 
although  worded  differently,  is  identical 
in  meaning  to  40  Cra  51.165(a)(3)(ii)(g). 
Paragraph  eleven  is  identical  in  meaning 
to  40  era  51.165(a)(4)(a>-(aa),  but  stated 
in  a  different  manner. 

In  the  Federal  Register  of  luly  8, 1986 
(50  ra  27892),  EPA  published  final 
regulations  to  implement  Section  123  of 
the  Clean  Air  Act  which  regulates  the 
manner  in  which  dispersion  of 
pollutants  from  a  source  may  be 
considered  in  setting  emission 
limitations.  These  regulations  limit  the 
amount  of  stack  hei^t  or  dispersion 
credit  a  source  can  claim  while  setting 
emissions  limitations.  The  dispersion 
techniques  include  the  use  of  stack 
heights  greater  than  65  meters  and  the 
use  of  other  techniques  to  increase  the 
dispersion  of  emissions  rather  than 
reduce  the  emissions  of  a  source. 
Georgia  has  adopted  their  own  stack 
height  regulations  which  EPA  has 
reviewed.  EPA  is  in  the  process  of 
preparing  an  approval  notice  for  those 
regulations.  Approval  of  the 
amendments  discussed  in  this  proposal 
will  not  be  finalized  until  Geoi^a's 
stack  height  regulations  are  approved. 

Georgia's  regulation  adopts  the 
definition  of  "stationary  source"  which 
was  promulgated  on  Jime  25. 1982  (47  ra 
27554),  by  EPA.  This  definition  excludes 
all  vessel  emissions  from  the  definition 
for  purposes  of  determining  if  the  source 
is  major.  On  January  17, 1984,  the  Court 
of  Appeals  for  the  District  of  Columbia 
Circuit  overturned  and  remanded  to 
EPA  for  further  consideration  this  vessel 
emissions  exemption  portion  of  EPA's 
new  source  review  regulations.  EPA  has 
not  yet  completed  its  reconsideration  of 
how  vessel  emissions  are  to  be  treated. 
However,  Georgia  has  submitted  a 
written  statement  specifying  that  no 
waterways  that  are  deep  enough  and 
wide  enough  to  afford  passage  of  ships 
and  barges  are  located  within  the 
Atlanta  nonattainment  area,  the  only 
such  area  in  Georgia.  Therefore.  EPA  is 
proposing  approval  of  the  amendments 
to  Georgia  Rules  391-3-1-.01  and  391-3- 
1-.03. 

The  Georgia  Environmental  Protection 
Division  is  aware  that  these  NSR 
regulations,  as  submitted  to  EPA.  have 
no  i^ovisions  for  source  responsibility 
(40  era  51.165(a)(5)(ii)).  The  Division 
has  agreed  to  adopt  provisions  for 
source  responsibility  at  ita  next  public 
hearing.  Georgia  has  been  notified  that 
EPA  will  not  finalize  approval  on  these 
NSR  regulations  until  Georgia  con^)letes 
rulemaking  to  adopt  *he  source 
responsibiUty  requirements  (40  Cra 
51.165(aM5)(ii)). 
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On  October  14. 1981,  the 
Environmental  Protection  Agency  (EPA) 
revised  the  new  source  review  (NSR) 
regulations  in  40  Cra  Part  51  to  give 
states  the  option  of  adopting  the 
"plantwide"  definition  of  stationary 
source  in  nonattainment  areas  (see  46 
ra  50766).  This  defintion  provides  that 
only  physical  or  operational  changes 
that  result  in  a  net  increase  in  emissions 
at  the  entire  plant  require  a  NSR  permit. 
For  example,  if  a  plant  increased 
emissions  at  one  piece  of  process 
equipment  but  reduced  emissions  by  the 
same  amount  at  another  piece  of 
process  equipment  at  the  plant,  then 
there  would  be  no  net  increase  in 
emissions  at  the  plant  and  therefore  no 
"modification"  to  ttie  "source."  The 
plantwide  definition  is  in  contrast  to  the 
so-called  "dual"  definition  [or  a 
definitional  structure  like  that  in  the 
1979  offset  ruling  (44  ra  3274).  which 
has  much  the  same  effect  as  the  dual 
definition].  Under  the  dual  definition, 
the  emissions  from  each  physical  or 
operational  change  are  gauged  without 
regard  to  reductions  elsewhere  at  the 
plant. 

In  the  October  1961  Federal  Register 
notice,  EPA  set  forth  its  rationale  for 
allowing  use  of  the  plantwide  definition 
(46  ra  50766-50780).  In  its  view, 
allowing  use  of  the  plantwide  definition 
was  a  reasonable  accommodation  of  the 
conflicting  goals  of  Part  D  of  the  Clean 
Air  Act  (Act);  on  the  one  hand  the  Act 
provided  for  reasonable  further  progress 
(RFP)  and  timely  attainment  of  national 
ambient  air  quality  standards  (NAAQS), 
and  on  the  other,  maximum  State 
flexibility  and  economic  growth.  The 
EPA  recognized  that  use  of  the 
plantwide  definition  would  bring  fewer 
plant  modifications  into  the 
nonattainment  permitting  process,  but 
emphasized  that  this  generally  would 
not  interfere  with  RFP  and  timely 
attainment  primarily  because  the  states 
under  the  demands  of  Part  D  eventually 
would  have  adequate  State 
Implementation  Plans  (SIPs)  in  place. 

For  instance,  EPA  stated: 

Since  demonstration  of  attainment  and 
maintenance  of  the  NAAQS  continues  to  be 
required,  deletion  of  the  dual  definition 
increases  State  flexibility  without  interfering 
with  timely  attaiiunent  of  the  ambient 
standards  and  so  is  consistent  with  Part  D  [46 
PR  50787  col.  2]. 

EPA  added  that  in  any  event  the  use 
of  a  dual  definition,  by  bringing  more 
plant  modifications  through  the  NSR 
process  or  subjecting  them  to  the 
construction  ban  (40  Cra  52.24).  may 
discourage  replacement  of  older,  dirter 
processes  and  hence  retard  not  ony 
economic  growth,  but  also  progress 


toward  clean  air.  EPA  also  pointed  out 
that  under  the  plantwide  definition,  new 
equipment  would  still  be  subjected  to 
any  applicable  new  source  performance 
standard  and  that  wholly  new  plants,  as 
well  as  any  modifications  that  resulted 
in  a  significant  net  emissions  increase, 
would  still  be  subject  to  NSR.  Thus,  EPA 
saw  no  significant  disadvantage  in  the 
plantwide  definition  from  the 
environmental  standpoint,  as  against  the 
advantages  from  the  standpoints  of  state 
flexibility  and  economic  growth.  It 
regarded  the  plantwide  definition  as 
presenting,  at  the  very  worst, 
environmental  risks  that  were 
manageable  because  of  the  independent 
impetus  to  create  adequate  Part  D  plans, 
and  at  best  the  potential  for  air  quality 
improvements  driven  by  the 
marketplace. 

As  a  result.  EPA  ruled  that  a  state 
wishing  to  adopt  a  plantwide  definition 
generally  has  complete  discretion  to  do 
so,  and  it  set  only  one  restriction  on  that 
discretion.  If  a  state  had  specifically 
projected  emission  reductions  from  its 
NSR  program  as  a  result  of  a  dual  or 
similar  definition  and  had  relied  on 
those  reductions  in  an  attaiiunent 
strategy  that  EPA  later  approved,  then 
the  State  needed  to  revise  its  attainment 
strategy  as  necessary  to  accommodate 
reduced  NSR  permitting  under  the 
plantwide  definition  (46  ra  50767- 
50769). 

In  1964,  the  Supreme  Coiul  upheld 
EPA's  action  as  a  reasonable 
accommodation  of  the  conflicting 
purposes  of  Part  D  of  the  Act,  and  hence 
well  within  EPA's  broad  discretion. 
Chevron,  U.S.A.  Inc.  v.  NRDC,  Inc..  104 
S.  Ct  2778.  Specifically,  the  Court 
agreed  that  the  plantwide  definition  is 
fully  consistent  with  the  Act's  goal  of 
maximizing  State  flexibility  and 
allowing  reasonable  economic  growth. 
Likewise,  the  Court  recognized  that  EPA 
had  advanced  a  reasonable  explanation 
for  its  conclnsion  that  the  plantwide 
definition  serves  the  Act's 
environmental  objectives  as  well  (see 
104  S.  Ct  at  2792).  EPA  today  generally 
reaffirms  the  rationales  stated  in  the 
1931  rulemaking.  Those  rationales  were 
left  undisturbed  by  the  Supreme  Court 
decision.  Further,  EPA  has  not  received 
any  empirical  information  since  the  1981 
rulemaking  that  would  require  a 
departure  from  the  basic  reasoning  in 
support  of  the  plantwide  definition. 

There  has  been,  however,  a  material 
change  in  circiunstances  from  those 
surrounding  the  1981  rulemaking.  In 
1981,  EPA  assumed  that  nonattainment 
areas  already  had  or  shortly  would  have 
Part  D  SEP's  in  place  that  would  bring 
about  Rra  and  attaiiunent  by  the 
applicable  statutory  deadline.  Now, 


however,  many  nonattainment  areas 
that  were  to  be  fiee  of  NAAQS 
violations  by  the  end  of  1982  are  still 
experiencing  them  and  have  yet  to 
respond  adequately  to  EPA's  calls  for 
SIP  revisions.  See  generally  EPA's  policy 
on  Compliance  with  the  Statutory 
Provisions  of  Part  D  of  the  Act  48  ra 
50666  (November  2. 1983).  Simiariy, 
many  areas  that  were  to  be  free  of 
violations  by  the  end  of  1987  still  do  not 
have  fully  approved  Part  D  plans  and,  at 
this  point  could  not  be  fiee  of  the 
violations  by  then  without  the 
imposition  of  draconian  measures  [(see, 
e.g.,  51  ra  34428,  34431-34435 
(September  26, 1986)]. 

In  light  of  this  history  of  SIP 
development  and  implementation,  EPA 
will  now  approve  adoption  of  the 
plantwide  definition  into  SIFs  for 
nonattainment  areas  that  still  lack 
adeaquate  plans  only  if  the  state  has 
shown  that  it  is  making,  and  will 
continue  to  make,  reasonable  efforts  to 
adopt  and  submit  a  complete  plan  for 
RFP  and  timely  attainment.  Specifically 
the  state  must  submit  written 
assurances  that  it  is  making  reasonable 
efforts  to  develop  a  complete 
approvable  SIP  and  intends  to  adhere  to 
the  schedule  for  such  development 
(including  dates  for  the  completion  of  an 
emissions  inventory  and  subsequent 
increments  of  progress)  stated  in  the 
submission  or  previously  forwarded  to 
EPA.  In  adopting  and  defending  the 
plantwide  definition,  EPA  relied  in  large 
measure  on  its  confidence  that  the  Act 
would  operate  independently  to 
generate  adequate  attainment  plans,  so 
as  to  make  manageable  whatever  risks 
were  posed  by  the  use  of  the  plantwide 
definition.  The  assurances  described 
above  are  necessary  to  restrengthen 
EPA's  confidence  %vith  respect  to  this 
specific  state  plan.         ^ 

The  SIP  revision  being  proposed  for 
approval  today  would  substitute  a 
plantwide  definition  for  a  dual  definition 
in  Georgia's  existing  NSR  program.  The 
one  nonattainment  area  to  which  this 
program  applies  (Atlanta  area  for  ozone 
and  carbon  monoxide)  has  a  Part  D  plan 
previously  approved  by  EPA,  but 
nevertheless  is  still  experiencing 
violations  of  the  ozone  NAAQS.  In 
response  to  a  1984  SIP  call,  Georgia 
recently  submitted  a  SIP  addressing  the 
nonattainment  situation.  Although  this 
SIP  purportedly  demonstrates 
attainment  by  1992,  Region  IV  has  not 
yet  reviewed  this  SIP  to  determine 
whether  or  not  it  is  approvable.  Georgia 
has  also  committed  in  its  section  105  FY 
1988  grant  commitments  to  complying 
with  EPA's  post-87  carbon  monoxide 
and  ozonf  police'  which  may  include  an 
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additional  SIP  call.  Therefore,  the  State 
has  submitted  assurances  that  it  is 
making,  and  will  continue  to  make, 
reasonable  efforts  to  adopt  and  submit 
the  necessary  additional  SIP  revisions. 
The  State  has  shown  that  in  obtaining 
EPA  approval  of  its  original  Part  D  SIP  it 
did  not  rely  on  any  emission  reductions 
from  the  operation  of  its  existing  NSR 
program. 

Therefore,  EPA  here  proposes  to 
approve  the  switch  to  a  plantwide 
deBnition,  in  accordance  with  its  1981 
action. 

All  of  the  amendments  to  Georgia 
Rules  301-3-1-.01  and  391-3-1-.03  are 
identical  to  or  more  stringent  than 
corresponding  federal  regulations. 
Therefore,  they  will  adequately  protect 
the  National  Ambient  Air  Quality 
Standards  (NAAQS)  and  meet  all 
requirements  of  the  Clean  Air  Act 
(CAA). 

Although  the  revisions  to  Georgia's 
rules  being  proposed  for  approval  today 
are  in  accordance  with  EPA  regulations, 
it  is  noted  that,  under  EPA's  program  for 
correctly  violations  of  the  ozone 
standard  after  the  statutory  deadline  of 
December  31. 1987,  EPA  is  current^ 
reviewing  previously  approved  new 
source  review  regulations  for  all  ozone 
nonattainment  areas,  including  those  in 
Georgia.  As  a  result  of  that  review, 
Georgia  may  be  required  to  revise  any 
previously  approved  portions  of  their 
new  source  review  rule  which  are  not  in 
accordance  with  EPA's  regulations. 

Proposed  Action 

EPA  is  today  proposing  to  approve 
these  amendments  to  the  Georgia  rules 
since  they  make  these  rules  identical  to 
or  more  stringent  than  corresponding 
federal  regulations.  Therefore,  no 
adverse  effects  are  anticipated. 

Under  5  U.S.C  605(b),  1  certify  that 
this  SIP  revision  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
(See  46  FR  8709.) 

The  onice  of  Management  and  Budget 
has  exempted  this  rule  from  the 


requirements  of  section  3  of  Executive 
Order  12291. 

List  of  Subjects  in  40  CFR  Pait  52 

Air  pollution  control. 
Intergovernmental  relations. 

AudMrity:  42  U.S.C  7401-7642. 
Date:  )une  25, 1987. 
Lee  A.  DcHihns,  m. 

Acting  Regional  Administrator. 

(FR  Doc.  88-12365  Filed  6-2-88;  8:45  am] 
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Hazwrdous  Wsste  ItansQcnwfit 
Syrtwn;  idwiUncaUon  and  Utdng  of 
Hazardous  Waata  Primary  Traatmant 
ShJdga  From  Patrolaum  Rafinarlaa 

agency:  Environmental  Protection 

Agency. 

action:  Notice  of  availability  of  data 

and  request  for  comment;  Notice  of 

correction;  and  Notice  of  extension  of 

comment  period. 

summary:  The  purpose  of  this  notice  is 
to  correct  a  typographical  error  in  the 
Agency's  April  13, 1988  notice  of  data 
availability  (53  FR  12162)  and  to  extend 
the  public  comment  period  on  that 
notice.  That  notice  of  data  availability 
announced  the  availability  of  additional 
information  in  support  of  the  Agency's 
November  12. 1980  proposal  to  expand 
the  scope  of  the  listings  for  API 
Separator  Sludge  and  Dissolved  Air 
Flotation  Float  (45  FR  74893).  The  notice 
of  data  availabiUty  requested  comment 
on  that  data  and  its  relevance  to  two 
possible  clarifications  to  the  scope  of 
the  proposed  listings. 

In  the  April  13, 1988  notice  of  data 
availability,  the  Agency  stated  that 

the  Soxhlet  residue  of  Method 

3540*  *  *"  should  be  used  to  determine 
the  percent  solids  for  the  dry  basis  oil 
determination  (see  53  FR  12166,  column 
3,  lines  13  and  14).  Interested  parties, 
desiring  to  see  an  exact  copy  of  the 


protocol  being  recommended,  were  then 
referred  to  the  dodcet  The  Notice  of 
Data  Availability  should  be  amended  to 
read"*  *  *  the  Soxhlet  residue  of 
Method  1330*  *  *". 

EPA  has  received  several  requests  for 
an  extension  of  the  comment  period. 
The  basis  for  these  requests  was  that 
more  time  was  needed  to  adequately 
evaluate  the  large  volume  of  data 
presented  and  then  respond  to  the 
associated  issues.  Commentors  also 
were  simultaneously  preparing 
responses  to  the  proposed  land  disposal 
restrictions  rule.  This  presented  a 
problem  for  the  commentors  since  the 
same  personnel  were  involved  in  the 
review  of  both  rules.  Therefore,  to 
ensure  that  commentors  have  adequate 
time  to  prepare  their  comments,  we  are 
taking  this  opportunity  to  lengthen  the 
comment  period  by  30  days,  from  May 
31, 1988  to  )une  3a  1988. 
DATES:  The  deadline  for  submitting 
written  comments  on  the  April  13, 1988 
notice  is  extended  by  30  days,  from  May 
31, 1988  to  June  30. 1988. 
AODNCSSSS:  One  original  and  three 
copies  of  all  comments,  identified  by  the 
docket  number  F-86-PTSA-5F,  should 
be  sent  to  the  following  address:  EPA 
RCRA  Docket  (S-212)  (WH-562),  U.S. 
Environmental  Protection  Agency,  401 M 
Street  SW..  Washington,  DC  20480. 

FOR  FURTNER  INFORMATION  CONTACT: 

For  general  information  contact  the 
RCRA  Hotline.  Office  of  Solid  Waste 
(WH-662),  U.S.  Environmental 
Protection  Agency.  401 M  Street  SW.. 
Washington.  DC  20480.  (800)  424-9346 
toll-free  or  (202)  382-3000. 

For  infcHinadon  on  specific  aspects  of 
this  proposed  rule  contact:  Ben  Smith, 
Office  of  Solid  Waste  (WH-562B),  U.S. 
Environmental  Protection  Agency,  401  M 
Street  SW.,  Washington,  DC  20460,  (202) 
382-4791. 

Dated:  May  25. 1968. 
|.W.  McGraw, 

Acting  Assistant  Administrator. 

(FR  Doc.  88-12529  Filed  6-2-68;  &-45  am] 
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ACTION 

VISTA  Projacts  in  ttM  Stata  of  Now 
Yortq  AvaHabiNty  of  Funda 

aqency:  ACTION. 

action:  Notice  of  Availability  of  Funds; 

VISTA  Projects  in  New  Yoric. 

ACTION  Region  2  announces  the 
availability  of  funds  for  fiscal  year  1968 
for  new  VISTA  program  grants 
authorized  under  Title  I,  Part  A  of  the 
Domestic  Volunteer  Service  Act  of  1973, 
as  amended  (Pub.  L  93-113)  in  the  State 
of  New  Yoric.  Applications  not  approved 
by  ACTION  for  fiscal  year  1988  may,  at 
the  discretion  of  the  agency,  be  retained 
for  consideration  for  fiscal  year  1989. 
VISTA  program  grants  will  be  awarded 
for  up  to  a  twelve-month  period. 

Application  packages  and  technical 
assistance  on  grant  preparation  are 
available  from:  Joe  Gallick,  ACTION 
Region  2, 6  Worid  Trade  Center,  Room 
758,  New  York.  f»JY  10048-0206,  212-466- 
2936. 

A.  Background  and  Purpose 

Volunteers  in  Service  to  America 
(VISTA)  is  authorized  under  Title  I.  Part 
A,  of  the  Domestic  Volunteer  Service 
Act  of  1973,  as  amended  (Pub.  L  93-113) 
("the  Act").  The  statutory  mandate  of 
the  VISTA  program  is  "to  eliminate  and 
alleviate  poverty  and  poverty-related 
problems  in  the  United  States  by 
encouraging  and  enabling  persons  fit)m 
all  walks  of  life,  all  geographical  areas, 
and  all  age  groups,  including  low- 
income  individuals,  and  elderly  and 
retired  Americans,  to  perform 
meaningful  and  constructive  volunteer 
service  in  agencies,  institutions,  and 
situations  where  the  application  of 
himian  talent  and  dedication  may  assist 
in  the  solution  of  poverty  and  poverty- 
related  problems  and  secure  and  exploit 
opportimities  for  self-advancement  by 
persons  afflicted  with  such  problems.  In 
addition  the  objective  of  [VISTA]  is  to 
generate  the  commitment  of  private 


sector  resources  and  to  encourage 
volunteer  service  at  the  local  level  to 
carry  out  the  purposes  [of  the  program]" 
(42  U.S.C  4951). 

VISTA  is  a  full-time,  year-long 
volunteer  program  which  encourages 
and  enables  men  and  women  18  years 
and  older  from  all  backgrounds  to 
perform  meaningful  and  constructive 
volunteer  service.  The  Volunteer  live 
among,  and  at  the  economic  level  of,  the 
low-income  people  served.  The  VISTA 
program  has  served  poor  individuals 
most  effectively  by  assisting  low-income 
communities  and  residents  to  develop 
the  facility,  skills,  and  resources  needed 
for  achieving  self-sufficiency. 

VISTA  carries  out  its  legislative 
mandate  by  assigning  Volunteers  to 
sponsoring  organizations  to  woric  on 
projects  determined  and  defined  by  the 
sponsoring  organization  and  by  the  low- 
income  individuals  to  be  served  by  the 
VISTA  Volunteers. 

The  VISTA  program  can  most 
effectively  serve  the  poor  by 
encouraging  projects  which  enable  low- 
income  communities  and  individuals  to 
develop  the  skills  and  resources 
necessary  to  survive  and  prosper  in  the 
private  sector,  and  by  making  the 
private  sector  aware  of  the  basic  needs 
of  low-income  people.  Organizations 
which  have  a  demonstrable  pattern  of 
approaching  people  and  problems  in  a 
constructive,  collaborative  way  have  the 
best  chance  of  fulfilling  the  goals  of  the 
Act  and  of  the  particular  project.  VISTA 
project  sponsors  must  actively  elicit  the 
support  and/or  participation  of  local 
public  and  private  sector  elements  in 
order  to  enhance  the  chances  of  a 
project's  success,  as  well  as 
institutionalize  the  VISTA  activities 
when  ACnON/VISTA  no  longer 
provides  Volunteers. 

The  VISTA  Volunteer's  role  in 
addressing  the  problems  of  poverty  in  a 
particular  community  should  be  focused 
on  mobilizing  community  resources  and 
increasing  the  capacity  of  the  low- 
income  community  to  solve  its  own 
problems.  While  VISTA  Volunteers  may 
serve  as  important  links  between  the 
project  sponsor  and  the  people  being 
served,  it  is  crucial  to  the  concept  of 
achieving  self-sufficiency  among  the 
low-income  community  that  sponsoring 
organizations  plan  for  the  eventual 
phase-out  of  VISTA  Volunteers  and  for 
the  absorption  of  the  Volunteers' 
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functions  by  other  facets  of  the 
community. 

(42  U.S.C.  4951:  4952) 

B.  Objectives 

ACTION  Region  2  will  be  awarding 
grants  for  the  placement  of  VISTA 
Volunteers  in  New  York  in  the  following 
emphasis  areas: 

1.  Unemployment— Creation  of 
opportunities  for  job  training,  job 
placement  and  job  development  with 
substantial  private  sector  involvement. 
VISTA  activities  might  include  linking 
the  low-income  unemployed  with  job 
training  resources;  training  in  job- 
readiness  and  job-seeking  skills;  and 
developing  and  expanding  support 
systems  to  enable  low-income  youth  and 
parents  to  seek  and  keep  eniployment. 

2.  Homelessness — Development  and/ 
or  expansion  of  short/long  term  shelters 
or  housing  for  low-income  single  adults 
and  families  and  runaway  youth.  VISTA 
activities  might  include  information 
referral  services  for  the  homeless; 
solicitation  of  financial  and  in-kind 
contributions  for  shelters  which  promote 
independent  living;  counseling  programs 
for  at  risk  youth;  and  job-training 
services  for  shelter  residents. 

3.  Drug  &  Alcohol  Abuse — ^Prevention 
and  education  programs  directed 
primarily  at  low-income  youth;  and 
development  of  low-income  parent 
support  groups. 

4.  Economic  Development — 
Appropriate  support  functions  related  to 
neighborhood  economic  revitalization, 
housing  rehabilitation  and  assistance  in 
housing  loan  packaging;  planning  and 
organization  of  self-help  strategies  for 
low-income  residents  of  "enterprise/job 
zones";  and  entrepreneurial 
development  and  management  training 
for  low-income  individuals  attempting  to 
enter  the  business  sector. 

C.  Eligible  ApplicanU 

Eligible  applicants  for  VISTA  program 
grants  are  Federal,  State,  or  local 
agencies,  or  private  nonprofit 
organizations. 

D.  Scope  Of  Grant 

Each  grant  will  support  10-15  VISTA 
Volunteers  for  one  year  of  service.  The 
amount  of  each  grant  includes  the 
monthly  subsistence  and  readjustment 
allowance  for  VISTA  Volunteers.  This 
support  is  commensurate  to  the  cost-of- 
living  of  the  assignment  area  and  covers 
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the  cost  of  food,  housing  and 
incidentals,  and  a  monthly  stipend  paid 
to  the  VISTA  Volunteer  upon 
completion  of  his/her  service.  The 
average  Federal  cost  of  one  volunteer 
service  year,  i.e.,  total  Federal  cost 
divided  by  the  total  number  of  VISTA 
Volunteers,  cannot  exceed  $8,000. 
Grants  of  10-15  Volunteers  will  range 
from  $80.000-$120,000  in  Federal  funds. 

Applicants  should  demonstrate  their 
commitment  for  matching  the  Federal 
contribution  toward  the  operation  of  the 
VISTA  grant  in  (he  areas  of  volunteer 
transportation,  supervision,  and/or 
training.  This  support  can  be  achieved 
through  cash  or  allowable  in-kind 
contributions.  In  particular,  a  50%,  non- 
Federal  match  of  the  supervisor's  salary 
and  fringe  benefits  is  mandatory.  The 
supervisor  of  the  VISTA  project  must 
serve  on  a  full-time  basis.  - 

Publication  of  this  announcement 
does  not  obligate  ACTION  to  award  any 
speciflc  number  of  grants  or  to  obligate 
the  entire  amount  of  funds  available,  or 
any  part  thereof,  for  grants  under  the 
VISTA  Program. 

E.  General  Criteria  for  Grant  Selection 

The  following  criteria  will  be 
employed  by  ACTION  staff  in  the 
selection  of  VISTA  sponsors  and  in  the 
approval  of  new  VISTA  program  grants. 
All  of  the  stated  elements  below  mast 
be  found  in  the  applicant's  proposal. 

The  project  must: 

1.  Be  poverty-related  in  scope  and 
otherwise  comply  with  the  provisions  of 
the  Domestic  Volunteer  Service  Act  of 
1973  as  amended  (42  U3.C.  4951,  et  seq.) 
applicable  to  VISTA  and  all  published 
regulations,  guidelines  and  ACTION 
policies. 

2.  Comply  with  applicable  financial 
and  fiscal  requirements  established  by 
ACTION  or  other  elements  of  the 
Federal  Government. 

3.  Show  that  the  goals,  objectives,  and 
volunteer  tasks  are  attainable  within  the 
time  frame  during  which  the  volunteers 
will  be  working  on  the  project  and  will 
produce  a  measurable  and  verifiable 

.  result. 

4.  Provide  for  reasonable  efforts  to 
recruit  and  involve  low-income 
community  residents  in  the  planning, 
development  and  implementation  of  the 
VISTA  project. 

5.  Have  evidence  of  local  public  and 
private  sector  support  in  the  form  of 
endorsement  letters  limited  to  those 
organizations,  government  entities,  and 
institutions  that  are  aware  of  and  will 
be  involved  in  supporting  the  VISTA 
project  efforts. 

6.  Be  designed  to  generate  private 
sector  resources  and  encourage  local, 
part-time  volunteer  service. 


7.  Provide  for  frequent  and  effective 
supervision  of  the  volunteers. 

8.  Identify  resources  needed  and  make 
them  available  to  volunteers  to  perform 
their  task.' 

9.  Have  the  management  and 
technical  capability  to  implement  the 
project  successfully. 

F.  Additiooal  Factors 

ACTION  staff  will  use  the  following 
additional  tests  in  choosing  among 
applicants  who  meet  all  of  the  minimum 
criteria  speciHed  above: 

1.  How  important  is  the  proposed 
project  to  the  low-income  commimify? 
Who  will  benefit  from  the  project? 

2.  Does  the  project  show  evidence  of 
skillful  and  careful  planning  to  attain 
project  goals? 

3.  Did  the  sponsor  answer  project 
application  questions  with  specificity  or 
somewhat  vaguely? 

4.  Is  there  any  local  opposition  to  the 
proposed  project  from  a  segment  of  the 
community  which  could  seriously 
hamper  the  project's  success? 

5.  Are  there  plans  for  the  continuation 
of  VISTA  activities  in  the  community 
after  the  volunteers  are  withdrawn? 

6.  Sponsoring  Organization. 

(a)  Does  the  sponsoring  organization 
have  adequate  experience  in  dealing 
with  the  problem(s)  identified  in  the 
project  application? 

(b)  Are  plans  for  volunteer 
supervision  and  sponsor-provided 
training  adequate  for  the  volunteer 
assignments? 

(c)  Are  transportation  arrangements 
outlined  in  the  project  application 
adequate  for  the  volunteers  to  carry  out 
their  assignments? 

(d)  Are  the  procedures  for  staff 
accountability  adequate  for  the  VISTA 
project? 

7.  VISTA  Volunteers 

(a)  Is  the  nimiber  of  volunteers  being 
requested  appropriate  for  project  goals 
and  objectives  as  stated? 

(b)  Are  the  roles  of  the  volunteers 
designed  to  increase  self-sufficiency  in 
the  low-income  community? 

(c)  Are  the  volunteer  skills/ 
qualifications  described  in  the 
application  appropriate  for  the 
assignment(s)? 

(d)  Are  the  volunteer  assignments 
designed  to  utilize  the  full-time 
volunteers'  time  to  the  maximum  extent? 

G.  Prohibited  Activities 

Applicant  sponsoring  organizations 
must  ensure  that  the  foUovvfng 
prohibitions  on  volunteer  and  sponsor 
activity  are  observed: 

1.  VISTA  Volunteers  are  prohibited  by 
law  from  particpating  in  a  number  of 
activities,  including,  among  others: 


(a)  Partisan  and  nonpartisan  political 
activities,  including  voter  registration 
activities  and  transporting  voters  to  the 
polls. 

(b)  Direct  or  indirect  attempts  to 
influence  legislation,  or  proposals  by 
initiative  petition. 

(c)  Labor  and  anti-labor  organization 
and  related  activities. 

(d)  Any  outside  employment  while  in 
VISTA  service. 

H.  AppUcation  Review  Process 

ACTION  Region  2  will  review  and 
evaluate  all  eligible  applications  prior  to 
submission  to  the  Director  of  VISTA  and 
Student  Community  Service  Programs, 
ACTION,  for  final  selection.  ACTION 
reserves  the  right  to  ask  for  evidence  of 
any  claims  of  past  performance  or  future 
capability. 

I.  AppUcadoo  SobmissioD  and  Deadline 

One  signed  original  and  two  copies  of 
all  completed  applications  must  bie 
submitted  to  Joe  Gallick,  ACTION 
Region  2, 6  World  Trade  Center.  Room 
758.  New  York,  NY  10048-0206.  The 
deadline  for  receipt  of  applications  is 
SKW  PM.  local  time  July  2a  1968. 
Applications  post-marked  5  days  before 
the  deadline  date  will  also  be  accepted 
for  consideration.  ' 

All  grant  applications  must  consist  of: 

a.  VISTA  Project  Application  (Form 
A-1421)  and  die  VISTA  Application  for 
Federal  Assistance  (Form  A-1421  B) 
with  a  detailed  budget  justification. 

b.  CPA  certification  of  accounting 
capability. 

c.  Copy  of  recent  Articles  of 
Incorporation. 

d.  Proof  of  non-profit  status  or  an 
application  for  non-profit  status,  and 
related  documentation. 

e.  Resume  of  potential  VISTA 
Supervisor,  if  available,  or  the  resume  of 
the  director  of  the  apphcant  agency  or 
project. 

f.  Organizational  chart  illustrating  the 
relationship  of  the  VISTA  project  to  the 
overall  objectives  of  the  sponsor 
organization. 

g.  A  list  of  the  Board  of  Director 
members  which  includes  their 
professional  affiliations. 

Signed  at  Washington,  DC  this  27th  day  of 
May.  198& 

Donna  M.  Alvamdo. 

Direclor. 

[PR  Doc.  88-12548  Filed  6-2-88;  8.-45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Stansbury  Mining  Corporation— 
Western  Vermlcullte  Proiect;  BItterroot 
National  Forest,  Ravalli,  County,  MT; 
Intent  To  Prepare  an  Envlronntentrt 
Impact  Statement  Revision 

The  Bitterroot  National  Forest  and  the 
Montana  Department  of  State  Lands  are 
extending  the  formal  scoping  comment 
period  for  the  proposed  Stansbury 
Mining  Corporation — ^Western 
Vermiculite  Project  Environmental 
Impact  Statement 

The  Notice  of  Intent,  published  in  the 
Federal  Register  of  April  27, 1988,  stated 
that  the  comment  period  would  end  30 
days  after  the  date  of  that  publication. 
The  scoping  comment  period  date  is 
hereby  extended  to  June  30. 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Oliver,  Project  Coordinator,  Darby 
Ranger  Distiict,  P.O.  Box  266,  Darby,  MT 
59829;  telephone  406-821-3913. 

Date:  May  25, 1988. 
Robert  S.  Morgan. 

Forest  Supervisor.  "^ 

(FR  Doc  88-12574  Filed  6-2-88;  8:45  am] 
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National  Agricultural  Statistics  Service 
Livestock  Report  Date  CItanges  • 

Notice  is  hereby  given  that  the 
National  Agricultural  Statistics  Service 
(NASS)  plans  to  publish  all  major 
livestock  reports  on  Fridays  beginning  in 
1989.  This  proposal  is  in  response  to 
comments  from  the  livestock  industry. 

The  publication  date  of  the  following 
reports  will  be  scheduled  for  release  on 
Fridays:  Cattle,  Cattle  on  Feed,  Hogs 
and  Pigs,  Sheep  and  Goats,  and 
Livestock  Slaughter.  When  Friday  is  a 
holiday,  the  report  will  be  issued  on  the 
next  earlier  workday. 

Comments  fit>m  interested  parties 
regarding  this  action  should  be  sent  to 
William  L  Pratt  Chief,  Livestock.  Dairy 
and  Poultry  Branch.  Estimates  Division; 
Room  5906-S,  NASS/USDA; 
Washingtoa  DC  20250.  CommenU 
should  be  forwarded  within  30  days  of 
this  notice. 

Dated  May  27, 1968. 
Charle*  E.  CaudiU. 
Administrator. 

[FR  Doc  88-12485  Filed  fr-^-88;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-5S8-087] 

Portable  Electric  Typewrltera  From 
Japan 

agency:  International  Trade 

Administration,  Import  Administration, 

Conunerce. 

action:  Notice  of  preliminary  results  of 

antidumping  duty  administrative  review. 

summary:  In  response  to  requests  by  the 
petitioner  and  respondents,  the 
Department  of  Commerce  has  conducted 
an  administrative  review  of  the 
antidumping  duty  order  on  portable 
electric  typewriters  fit)m  Japan.  The 
review  covers  11  manufacturers  and/or 
exporters  of  this  merchandise  to  the 
United  States  and  various  periods  from 
April  1, 1981  dirough  April  30, 1986  (but 
generally  fi*om  May  1, 1982  through  April 
30, 1986).  The  review  indicates  the 
existence  of  dumping  margins  for  certain 
firms  during  particular  periods. 

As  a  result  of  the  review  the 
Department  has  preliminarily 
determined  to  assess  dumping  duties 
equal  to  the  calculated  differences 
between  United  States  price  and  foreign 
maricet  value. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
EFFECTIVE  DATE:  June  3, 1988. 
FOR  FURTHER  INFORMATION  CONTACT 
Kathleen  Kelleher  or  Maureen  Flannery, 
Office  of  Complitmce,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  Washington.  DC  20230: 
telephone:  (202)  377-2923. 
SUPPIf  MENTARY  INFORMATION: 

Background 

On  January  14, 1987,  the  Department 
of  Conunerce  ("the  Department") 
published  in  the  Federal  Register  (52  FR 
1504)  the  final  results  of  its  last 
administrative  review  of  the 
antidumping  duty  order  on  portable 
electric  typewriters  from  Japan  (45  FR 
30618.  May  9. 1980).  We  began  die 
review  of  the  order  for  ths  May  1, 1981 
through  April  30, 1984  periods  for 
various  firms  under  our  old  regulations. 
After  the  promulgation  of  our  new 
regulations  the  petitioner  and 
respondents  requested  that  we  complete 
the  administrative  review  in  accordance 
with  9  353.53a(a)  of  the  Commerce 
Regulations.  The  petitioner  and 
respondents  also  requested  that  we 
conduct  an  administrative  review  of  the 
May  1, 1984  dirough  April  30, 1985 
period  in  accordance  with  the 
Commerce  Regulations. 


We  published  a  notice  of  initiation  of 
the  antidumping  duty  administrative 
review  for  various  periods  from  May  1, 
1981  dirough  April  30, 1985  on  July  9, 
1986  (51  FR  24883).  The  petitioner  and 
respondents  requested  that  we  conduct 
an  administrative  review  of  the 
antidumping  duty  order  for  the  period 
May  1, 1985  through  April  30, 1986  in 
accordance  with  S  353.53a(a}  of  the 
Commerce  Regulations.  We  pubUshed  a 
notice  of  initiation  of  the  antidumping 
duty  adminisfrative  review  for  this 
period  on  June  23, 1986  (51  FR  22843). 
The  Department  has  now  conducted  the 
administrative  review  for  the  above 
periods  in  accordance  with  section  751 
of  die  Tariff  Act  of  1930  ("die  Tariff 
Act"). 

Scope  of  the  Review 

The  United  States  has  developed  a 
system  of  tariff  classification  based  on 
the  international  harmonized  system  of 
Customs  nomenclature.  Congress  is 
considering  legislation  to  convert  the 
United  States  to  this  Harmonized 
System  ("HS").  In  view  of  this,  we  will 
be  providing  both  the  appropriate  Tariff 
Schedules  of  the  United  States 
Annotated  ("TSUSA")  item  numbers 
and  the  appropriate  HS  item  numbers 
with  our  product  descriptions  on  a  test 
basis,  pending  Congressional  approval. 
As  wiUi  die  TSUSA.  die  HS  item 
numbers  are  provided  for  convenience 
and  Customs  purposes.  The  written 
description  remains  dispositive. 

We  are  requesting  petitioners  to 
include  the  appropriate  HS  item 
numbers  as  well  as  the  TSUSA  item 
numbers  in  all  new  petitions  filed  with 
the  Department.  A  reference  copy  of  the 
proposed  Harmonized  System  schedule 
is  available  for  consultation  in  the 
Central  Records  Uhit  Room  B-099,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW., 
Washington,  DC  20230.  Additionally,  all 
Customs  offices  have  reference  copies, 
and  petitioners  may  contact  the  Import 
Specialist  at  their  local  Customs  office 
to  consult  the  schedule. 

Imports  covered  by  the  review  are 
shipments  of  non-automatic  portable 
electric  typewriters  from  Japan  that  do 
not  incorporate  a  calcidating 
mechanism,  in  accordance  with  the 
scope  determination  made  in  the  final 
results  of  our  last  administrative  review. 
On  March  18, 1988,  the  Department 
submitted  to  the  Court  of  International 
Trade  the  final  results  of  a  revised 
determination  with  respect  to  the  scope 
of  the  antidumping  duty  order  pursuant 
to  a  remand  order  fivm  the  Court  in 
Smith  Corona  Corporation  v.  United 
States  (Slip  Op.  87-145  December  31. 
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1987).  In  that  revised  determination  we 
determined  that  non-automatic  portable 
electric  typewriters  incorporating  a 
calculating  mechanism  are  within  the 
scope  of  the  antidumping  duty  order. 
After  this  decision  is  finally  affirmed  by 
the  courts,  we  will  separately  review 
unliquidated  entries  of  non-automatic 
portable  electric  typewriters 
incorporating  a  calculating  mechanism 
for  the  companies  and  periods  listed  in 
the  preliminary  results  of  this  review. 

The  review  covers  11  manufacturers 
and/or  exporters  of  Japanese  portable 
electric  typewriters  to  the  United  States 
and  various  periods  from  May  1, 19B1 
through  April  30. 1986. 

The  Department  initiated  reviews  for 
Tokyo  Electric  Company,  Ltd.  ("TEC"), 
Fujitsu  Ltd.,  Panasonic  Fuji  Xerox,  and 
Olympia,  for  the  period  May  1, 1985  to 
April  30, 1986.  We  determined  that  TEC. 
Fujitsu  Ltd.  and  Panasonic  did  not  have 
sales  to  the  United  States  of 
merchandise  included  in  the  scope  of 
the  antidumping  duty  order  during  the 
period.  Fuji  Xerox  does  not  manufacture 
portable  electric  typewriters.  Olympia  is 
not  an  exporter  of  Japanese  portable 
electric  typewriters.  Olympia  U.SA.  is 
an  importer  of  portable  electric 
typewriters,  and  imports  by  Olympia 
IJ.S-A.  are  covered  in  the  analysis  of 
sales  by  the  Japanese  manufacturer. 

We  initiated  a  review  on  "Avantr  on 
]une  23. 1966.  However,  we  have 
discovered  that  the  Avanti  is  a        I 
typewriter  model  and  not  a  Japanese 
manufacturer  and/or  exporter  subject  to 
review.  The  Avanti  models  are  produced 
by  Tokyo  Juki  Industrial  Co.,  Ltd. 
('Tokyo  jiiki").  a  Japanese  manufacturer 
of  portable  electric  typewriters  which  is 
covered  in  this  review. 

One  firm.  Ricoh,  did  not  respond  to 
the  Department's  request  for 
information,  and  two  other  firms.  Sharp 
Electronics  Corporation  and  Towa 
Sankiden  Corporation,  did  not  respond, 
adequately  to  the  Department's  request 
for  information.  Therefore,  for  these 
three  firms  we  have  used  the  best 
information  available  for  assessment 
and  estimated  antidumping  duties  cash 
deposit  purposes.  The  best  information 
available  is  the  highest  rate  for  a 
responding  firm  during  each  review 
period,  or  the  prior  rate  for  the  non- 
responding  firm,  whichever  is  higher. 


United  States  Price 

In  calculating  United  States  price  the 
Department  used  purchase  price  or 
exporter's  sales  price  ("ESF'},  both  as 
defined  in  section  772  of  the  Tariff  Act, 
as  appropriate.  Purchase  price  and 
exporter's  sales  price  were  based  on  the 


packed  f.o.b.,  c.i.f.,  or  delivered  price  to 
unrelated  purchasers  in  the  United 
States.  We  made  adjustments,  where 
applicable,  for  ocean  freight,  insurance. 
U.S.  and  foreign  inland  freight.  U.S.  and 
foreign  brokerage  fees,  handling 
charges,  discounts,  commissions  to 
unrelated  parties,  and  the  U.S. 
subsidiary's  selling  expenses.  No  other 
adjustments  were  claimed  or  allowed. 

On  February  18, 1988,  Brother 
submitted  data  for  previously 
unreported  U.S.  sales  for  three  models 
for  the  May  21. 1984  through  April  3a 
1985  period.  Because  the  submission 
was  untimely,  we  applied  the  best 
information  available  to  these  sales.  The 
best  information  available  was  based  on 
sales  for  which  Brother  reported  timely 
information. 

Foreign  Market  Vahie 

In  calculating  foreign  market  value  for 
Brother.  Silver  Seiko  Ltd..  ("Silver"),  and 
Canon  Inc.  ("Canon"),  the  Department 
used  home  market  price,  as  defined  in 
section  773  of  the  Tariff  Act,  since 
sufficient  quantities  of  such  or  similar 
merchandise  were  sold  in  the  home 
market  to  provide  a  basis  for 
comparison.  Home  market  price  was 
based  on  the  packed  delivered  price  to 
unrelated  purchasers  in  the  home 
market.  We  made  adjustments,  where 
applicable,  for  inland  freight, 
commissions  to  unrelated  parties, 
rebates,  warranty,  advertising,  credit 
costs,  differences  in  physical 
characteristics  of  the  merchandise,  and 
differences  in  packing.  We  made  further 
adjustments,  where  applicable,  for 
indirect  selling  expenses  to  offset 
commissions,  and  to  offset  U.S.  selling 
expenses  for  ESP  calculations.  No  other 
adjustments  were  claimed  or  allowed. 

For  one  model  sold  by  Canon  there 
were  no  contemporaneous  sales  in  the 
home  market  of  such  or  similar 
merchandise  to  compare  with  any  U.S. 
sales;  therefore,  constructed  value,  as 
defined  in  section  773(e)  of  the  Tariff 
Act,  was  used.  The  constructed  value 
was  calculated  by  adding  the  cost  of 
materials,  labor,  factory  overhead, 
general  expenses,  profit  and  packing. 
Actual  costs  for  SGftA  and  actual  profit 
figiu'es  were  used  in  the  constructed 
value  since  they  exceeded  the  ten 
percent  and  eight  percent  respective 
statutory  minimums.  For  Brother,  when, 
for  any  U.S.  sale,  there  were  no 
contemporaneous  home  market  sales  of 
such  or  similar  merchandise,  the 
Department  used  the"best  information 
available,  since  constructed  value 
information  was  untimely  submitted. 


The  information  was  received 
considerably  after  the  deadline  for 
submission  had  expired,  and  too  near 
the  completion  of  the  preliminary  results 
for  consideration. 

In  calculating  foreign  market  value  for 
Nakajima  All  Co..  Ltd.  ("Nakajima")  and 
Tokyo  Juki,  the  Department  used  sales 
to  third  countries  since  there  were 
insufficient  sales  of  such  or  similar 
merchandise  in  the  home  market.  Third 
country  price  wps  based  on  the  packed, 
delivered  price  to  unrelated  purchasers 
in  the  third  countries.  We  made 
adjustments,  where  applicable,  for 
inland  freight,  brokerage  fees,  credit 
costs,  differences  in  physical 
characteristics  of  the  merchandise  and 
differences  in  packing.  We  made  further 
adjustments,  where  applicable,  for 
indirect  selling  expenses  to  offset 
commissions,  and  to  offset  U.S.  selling 
expenses  for  ESP  calculations.  No  other 
adjustments  were  claimed  or  allowed. 
When,  for  any  U.S.  sale,  there  were  no 
contemporaneous  third  country  sales  of 
such  or  similar  merchandise  made  at 
prices  at  or  above  the  cost  of 
production,  constructed  value  was  used. 
The  constructed  value  was  calculated 
by  adding  the  cost  of  materials,  labor, 
factory  overhead  general  expenses, 
profit  and  packing  for  SG&A  and  profit 
we  used  the  statutory  ten  and  eight 
percent  minimums.  respectively,  when 
the  actual  costs  and  profit  were  less 
than  the  statutory  minimums. 

Preliminary  Results  of  the  Review 

As  a  result  of  our  comparison  of 
United  States  price  to  foreign  market 
value,  we  prehminarily  determine  that 
the  following  margins  exist: 


Manufactufer/ 
Export* 

Tntw  period 

Margin 
(par- 
cent) 

Brottier  Industries. 

Lid 

05/21/82-05/20/83 
05/21 /83-OS/20/84 

1.39 

4.73 

05/21/84-04/30/85 

5.82 

05/01/85-04/30/86 

4.76 

Canon,  Inc 

05/01/85-04/30/86 

5.47 

Nakapns  Aa  Co.. 

Ltd - 

05/01/82-04/30/83 

0.66 

05/01/83-04/30/84 

0.29 

05/01/84-04/30/85 

1.00 

05/01/85-04/30/86 

1.96 

Silvef  Se*o,  Ltd 

04/01/82-03/31/83 

0.06 

04/01/83-03/31/84 

037 

04/01/84-04/30/85 

5.02 

05/01/85-04/30/88 

6.38 

Tokyo  Juki 

Industrial  Co.. 

Ltd _... 

05/01/85-04/30/86 

2.40 

Towa  Sankiden 

Corp 

05/01/85-04/30/86 

6.58 

Panasonic 

05/01 /85-04/30/8e 

■492 

Fujitsu.  Ltd _._. 

05/01/85-04/30/86 

'S58 

Tokyo  Electric  Co.. 

Ltd - 

05/01/85-04/30/86 

■4  92 

Manufacturer/ 
Exporter 

Margin 
(per- 
cenO 

Ricoh  Corp 

05/01/81-04/30/82 

4.92 

OS/01/82-04/30/83 

4.92 

05/01/83-04/30/84 

4.92 

05/01 /84-04/30/85 

582 

05/01/85-04/30/86 

6.58 

Sharp  Etedronica 

Corp 

05/01/85-04/30/86 

6.56 

No  Shipments  during  tt^e  period. 

Interested  parties  may  request 
disclosure  and/or  an  administrative 
protective  order  within  5  days  pf  the 
date  of  publication  of  this  notice  and 
may  request  a  hearing  within  8  days  of 
publication.  Any  hearing,  if  requested, 
will  be  held  35  day  after  the  date  of 
publication  or  the  first  workday 
thereafter.  Pre-hearing  briefs  and/or 
written  comments  from  interested 
parties  may  be  submitted  Not  later  than 
25  days  after  the  date  of  publication. 
Rebuttal  briefs  are  rebuttals  to  written 
comments,  limited  to  issues  raised  in 
those  comments,  may  be  filed  not  later 
than  32  days  after  the  date  of 
publication.  The  Department  will 
publish  the  final  results  of  the 
administrative  review,  including  the 
results  of  its  analysis  of  any  such 
comments  or  hearing. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
United  States  price  and  foreign  market 
value  may  vary  from  the  percentages 
stated  above.  The  Department  will  issue 
appraisment  instructions  on  each 
exporter  directly  to  the  Customs  Service. 

Further,  as  provided  by  S  353.48(b)  of 
the  Commerce  Regulations,  a  cash 
deposit  of  estimated  antidumping  duties 
based  on  the  above  margins  shall  be 
required  for  all  shipments  by  the 
reviewed  firms  of  Japanese  portable 
electric  typewriters.  For  any  shipments 
of  this  merchandise  manufactured  or 
exported  by  any  new  manufacturer  and/ 
or  exporter,  whose  first  shipments 
occurred  after  April  30. 1886  and  who  is 
unrelated  to  any  reviewed  firm,  a  cash 
deposit  of  6.58  percent  shall  be  required. 
These  deposit  requirements  are  effective 
for  all  shipments  of  Japanese  portable 
electric  typewriters  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  the  final  results  of  this 
administjative  review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 


and  §  353.53a  of  the  Commerce 

Regulations  (19  CFR  353.53  (a)). 

foaepfa  A.  Spetiini. 

Acting  Assistant  Secretary  for  Import 

Administration. 

May  28. 198S. 
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Export  Trade  Cartiflcatton  of  Review 

agency:  International  Trade 
Administration.  Commerce. 
ACTION:  Notice  of  application  for  an 
amendment  to  an  Export  Trade 
Certificate  of  Review. 

SUMttAiiv:  The  Office  of  Export  Trading 
Company  Affairs,  International  Trade 
Administration.  Department  of 
Commerce,  has  received  an  application 
for  an  amendment  to  an  Export  Trade 
Certificate  of  Review.  This  notice 
summarizes  the  conduct  for  which 
certification  is  sought  and  requests 
conmients  relevant  to  whether  the 
certificate  should  be  amended. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  E.  Stiner.  Director.  Office  of  Export 
Trading  Company  Affairs.  International 
Trade  Administration,  202/377-5131. 
This  is  not  a  toll-free  number. 
SUPPLEMffiNTARV  INRMMUTION:  Title  III 
of  the  Export  Trading  Company  Act  of 
1982  (Pub.  L.  97-290)  authorizes  the 
Secretary  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review.  A 
certificate  of  review  protects  its  holder 
and  the  members  identified  in  it  from 
private  treble  damage  actions  and  from 
civil  and  criminal  liability  under  Federal 
and  state  antitrust  laws  for  the  export 
conduct  specified  in  the  certificate  and 
carried  out  during  its  effective  period  in 
compliance  with  its  terms  and 
conditions.  Section  302(b)(1)  of  the  Act 
and  15  CFR  32S.6(a)  require  the 
Secretary  to  publish  a  notice  in  the 
Federal  Register  identifying  the 
applicant-end  summarizing  its  proposed 
export  conduct. 

Request  for  PubUc  Comments 

Interested  parties  may  submit  written 
comments  relevant  to  the  detemrination 
whether  a  certificate  should  be 
amended.  An  original  and  five  (5)  copies 
should  be  submitted  not  later  than  20 
days  after  the  date  of  Hiis  notice  to: 
Office  of  Export  Trading  Company 
Affairs,  International  Trade 
Administration.  Department  of 
Commerce.  Room  5618,  Washington,  DC 
20230.  Information  submitted  by  any 
person  is  exempt  from  disclosure  under 
the  Freedom  of  Information  Act  (5  U.S.C. 
552).  Comments  should  refer  to  this 


application  as  "Export  Trade  Certificate 
of  Review,  application  number  87- 
AOOIO." 

OETCA  has  received  the  following 
application  for  an  amendment  to  Export 
Trade  Certificate  of  Review  #87-00010, 
issued  on  October  5. 1987  (52  FR  37816. 
October  9. 1987). 

Applicant:  The  North  Dakota  Export 
Trading  Company.  P.O.  Box  1078.  Grand 
Forks.  North  Dakota  58206. 

Contact:  Clare  Carison,  Assistant 
Manager,  telephone:  (701)  795-7273. 

Application  No.:  87-AOOlO. 

Date  Deemed  Submitted  May  18, 
1988. 


Summary  of  the  AppEcation 

The  North  Dakota  Export  Trading 
Company  (NDETC)  seeks  to  amend  its 
certificate  to: 

1.  Add  the  following  additional 
companies  as  "Members"  within  the 
meaning  of  §  325.2(1)  of  the  Regulations 
(15  CFR  325.2(1)):  Minn-Dak  Grower's 
Association.  Grand  Forks.  NO.  and 
Noith  Central  Commodities,  Grand 
Fori(S.  ND  and  its  controlling  entity. 
Johnstown  Bean  Company.  Johnstown. 
ND.      • 

2.  Expand  the  list  of  examples  of 
Products  to  be  covered  by  the 
certificate.  The  revised  listing  is 
proposed  as  follows:  Agricultural 
products,  including,  but  not  limited  to, 
wheat,  durum,  com,  soybeans,  edible 
beans,  sunflower  seeds,  crude  and 
refined  sunflower  oil,  seed  and 
commercial  potatoes,  livestock,  barley, 
buckwheat,  mustard,  flaxseed,  millet, 
field  peas,  triticale,  safflower,  processed 
pasta  products,  rapeseed,  oats,  honey, 
semolina,  wheat  flour,  wheat  by- 
products, and  processed  forms  of  these 
products;  and  agricultural  machinery, 
equipment,  and  supplies. 

3.  Revise  the  "Export  Trade  Activities 
and  Methods  of  Operation"  section  of 
its  certificate  to  better  reflect  the 
interactions  among  the  NDETC  and  its 
Members,  and  to  include  new  activities, 
items  (10)  and  (11)  below.  The  revised 
section  is  proposed  as  follows:  The 
NDETC  and  its  Members  may: 

(1)  Enter  into  joint  discussions  and 
negotiations  with  foreign  buyers 
concerning: 

a.  Standardized  production 
specifications,  standardized  commixlity 
quality  standards,  quantities,  prices, 
timing,  shipping,  packing,  credit  and 
banlung  terms  necessary  to  meet  the 
needs  of  the  foreing  buyer,  the  NDETC 
and  its  Members  and  suppliers: 

b.  Standardized  tender  terms  in  a 
manner  which  will  allow  the  NDETC 
and  its  Members  to  compete:  and 
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c.  Standardized  bidding  procedures 
acceptable  to  foreign  buyers. 

(2)  Act  jointly  to  negotiate  charges 
and  other  terms  and  to  negotiate  i 
contracts  with  providers  of  | 
transportation  services,  including 
advantageous  freight  contracts  with 
individual  carriers  and  carrier 
conferences,  including  chartering  of 
vessels  for  the  NDETC  and  any  or  all  of 
its  Members  and  suppliers,  and 
including  negotiations  for  the  inland 
transportation  of  Products  in  the  course 
of  being  exported. 

(3)  Enter  into  agreements  among 
themselves  and  with  individual 
suppliers  on  the  terms  of  supplier 
participation  in  the  negotiation  and 
fulfillment  of  transportation  contracts, 
including  participation  in  inland 
transportation  negotiations  for  Products 
in  the  course  of  being  exported. 

(4]  Refuse  to  deal  with  an  individual 
or  a  company  with  respect  to  the  export 
of  any  Product  to  a  foreign  buyer. 

(5)  Refuse  to  deal  with  any  Member  or 
supplier,  with  respect  to  the  export  of 
any  Product  to  a  foreign  buyer,  not 
complying  with  the  standards  or  other 
terms  of  export  trade  set  by  the  NDETC 
and/or  its  Members. 

(6)  Exchange  information  among 
themselves  and  with  individual 
suppliers  concerning  the  extent  of 
individual  supplier  and  Member  ; 
participation  in  specific  export      | 
transactions  in  which  the  NDETC 
participates.  The  information  to  be 
exchanged  upon  which  agreement  may 
be  made  includes: 

(a)  Information  that  is  already 
available  to  the  trade  or  to  the  general 
public; 

(b)  Information  (such  as  selling 
strategies.,  prices,  projected  demand, 
customary  terms  of  sale)  solely  about 
the  Export  Markets; 

(c)  Information  on  costs  specific  to  the 
Export  Markets  (such  as  ocean  freight, 
inland  freight  to  the  terminal  or  port, 
terminal  or  port  storage,  wharfage  and 
handling  charges,  insurance,  agents, 
commissions,  export  sales 
documentation  and  service,  and  export 
sales  financing); 

(d)  Information  about  U.S.  and  foreign 
legislation  and  regulations  affecting 
sales  to  Export  Markets: 

(e)  Information  about  the  price, 
quality,  quantity,  source,  and  delivery 
dates  of  Products  available  from 
suroliers  and  Members  for  export  and 

{()  Information  about  terms  and 
conditions  of  contracts  for  sales  in  the 


Export  Markets  to  be  considered  and/or 
bid  on  by  the  NDETC,  its  Members, 
and/or  suppliers. 

(7)  Enter  into  exclusive  or 
nonexclusive  agreements  with  Export 
Intermediaries  to  appoint  an  Export 
Intermediary  to  act  for  the  NDETC  and 
its  Members  and  suppliers,  whereby 
each  Export  Intermediary  agrees  not  to 
represent  the  NDETC's  competitors  in 
the  sale  of  Products  to  any  Export 
Market  and  not  to  buy  any  Products 
from  any  of  the  NDETC's  competitors 
for  resale  in  any  Export  Market. 

(8)  Enter  into  exclusive  or 
nonexclusive  agreements  with  foreign 
customers,  whereby  each  customer 
agrees  not  to  purchase  Products  from 
the  NDETC's  competitors. 

(9)  Act  as  an  Export  Intermediary  for 
individual  suppliers  and  enter  into 
exclusive  or  nonexclusive  agreements 
with  Export  Intermediaries,  marketing 
agents,  international  banks,  suppliers, 
and  others  for  the  provision  of  export 
trade  facilitation  services  such  as 
shipping,  credit,  financial,  marketing, 
and  other  services. 

(10)  Enter  into  discussions  and 
negotiations  and  make  agreements  with 
Members  and  suppliers  regarding  the 
price  at  which  the  NDETC  determines 
the  supplier  or  Member  will  sell 
exported  Products  to  a  foreign  buyer. 

(11)  Enter  into  exclusive  or  non- 
exclusive agreements  with  suppliers  and 
Members,  whereby  the  supplier  and 
Member  agree  not  to  sell  a  specified 
product  for  export  to  the  NDETC's 
competitors. 

(12)  Limit  eligibility  to  participate  as  a 
shareholder  in  the  NDETC  to  businesses 
operating  in  North  Dakota  and  to  North 
Dakota  residents. 

(13)  Enter  into  joint  ventures  with 
and/to  purchase  Products  from 
individual  suppliers  and  Members  that 
meet  quality,  quantity,  and  price 
specifications  for  transactions.  When 
taking  title  to  Products,  the  NDETC  will 
engage  in  price,  quantity,  quality,  and 
other  negotiations  directly  with  the 
foreign  buyer. 

Date:  May  27  1988. 

John  E  SliMr. 

Director.  Office  of  Export  Trading  Company 

Affairs. 

(FR  Doc.  88-12472  Piled  6-2-88: 8:45  am) 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Umltt  for 
Certain  Cotton.  Silk  Blond  and  Other 
Vegetal)le  Fiber  Textile  Prodticto 
Produced  or  Manufactured  In  ttie 
Peopie't  Republic  of  China 

May  31. 1988. 

agency:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

Action:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
limits. 

EFFECmrc  date:  June  e.  1988. 

Authority:  Executive  Order  11651  of  March 
3. 1972,  as  amended;  Section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

FOB  FURTHER  INFORMATWN  CONTACT 

Jerome  Turtola.  International  Trade 
Specialist,  Office  of  Textile  and 
Apparel.  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  566-6828.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715. 

SUPPLEMENTARY  INFORMATION:  The 

current  limits  for  Categories  334. 335. 
347/348  and  847  are  being  increased  by 
application  of  swing.  The  limit  for 
Category  846pt.  is  being  reduced  to 
account  for  the  swing  being  applied  to 
the  foregoing  categories.  As  a  result,  the 
limit  for  Category  847.  which  is  currently 
closed,  will  re-open. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  is 
available  in  the  CORRELATION:  Textile 
and  Apparel  Categories  with  Tariff 
Schedules  of  the  United  States 
Annotated  (see  Federal  Register  notice 
52  FR  47745.  dated  December  11. 1987). 
Also  see  53  FR  55,  published  on  January 
4. 1988. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
Femx:Moinar, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Ag^ments. 
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ConaaitiM  for  Um  ImplMiwntation  of  Textile 
AgraMMBla 

May  31. 198& 
Commissioner  of  Customs. 
Department  of  the  Treasury,  Washington, 
D.C.  2lXi29. 

Dear  Mr.  Commissioner  This  directive 
amends,  Init  does  not  cancel,  tfafr  directive 
issued  to  you  on  December  30, 1987  by  the 
Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements,  conoeniing  imports 
into  the  United  States  of  certain  cottoa  wool, 
man-made  fiber,  silk  blend  and  otlier 
vegetable  fiber  textiles  and  textile  products, 
produced  or  manfactured  in  the  People's 
Republic  of  China  and  exported  during  the 
period  which  began  on  January  1, 1968  and 
extends  through  December  31, 19S8. 

EffectiTe  on  June  B,  1968,  the  directive  of 
December  30, 1987  is  hereby  amended  to 
adjust  the  cunent  limits  for  cotton,  silk  blend 
and  other  vegetable  fiber  textile  products  in 
the  following  categories,  as  provided  under 
the  terms  of  the  current  bilateral  textile 
agreement  between  the  Governments  of  the 
United  States  and  the  people's  Republic  of 
China: 


CaMgory 


334.. 
335.. 
347/348. 
864pt».... 
847 


Adiusted  12-mo 
limil ' 


2SS,885  dozen. 
2eftj?M)  dozen. 
^160,300  dozen. 
33,717  dozen. 
1,059,581  dozen. 


■The  limits  have  not  been  ad|uslKi  to  account  for 
any  imports  exported  aitar  December  31, 1967. 

'In  Categonr  846pl,  only  TSUSA  nunit>efs 
381.3578,  38iaS67,  384.2734  and  384.7782. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 
Sincerely, 
Ferenc  Molnar, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
(FR  Doc.  88-12507  Filed  6-2-88: 8:45  am] 
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Announcement  of  Import  Limits  and 
Guaranteed  Access  Levels  for  Certain 
Cotton  and  Man-Made  Fiber  Textile 
Products  Producod  or  Manufactured  in 
the  Dominican  Republic 

May  31. 1988. 

aoency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

action:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing 
limits  and  guaranteed  access  levels  for 
the  new  agreement  year. 

EFFECTnrE  date:  June  2. 1988. 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended:  Section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854);  President's  February  20, 1986 
announcement  of  a  Special  Access  Program. 


FOR  FURTNKR  INFOMIATION  CONTACT: 

Naomi  Freeman,  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port. 
For  information  on  embargoes  and  quota 
re-openings,  call  (202)  377-3715. 
SUPPLEMENTARY  INFORMAHON:  During 
negotiations  held  between  the 
Governments  of  the  United  States  and 
the  Dominican  Republic,  agreement  was 
reached,  effected  by  a  Memorandum  of 
Understanding  dated  May  20, 1988,  to 
establish  a  new  bilateral  agreement 
beginning  on  June  1. 1988  and  extending 
through  May  31, 1902.  The  agreement 
establishes  specific  limits  for  the  period 
June  1. 1988  through  May  31. 1989  and 
guaranteed  access  levels  for  the  periods 
June  1, 1988  through  November  30. 1988 
and  June  1. 1988  through  May  31, 1989. 

In  addition,  effective  on  December  1, 
1988.  the  agreement  also  establishes 
guaranteed  access  levels  for  Categories 
338/638.  339/639.  340/640,  342/642  and 
347/348/647/648  for  the  prorated  period 
beginning  on  December  1, 1988  and 
extending  through  May  31, 1989. 

The  specific  limits  established  for  the 
June  1, 1988  through  May  31, 1989  period 
have  been  adjusted  to  cover  shipments 
qualifying  for  entry  under  the  Si>ecial 
Access  Program  which  are  being 
charged  to  the  specific  limits  pending 
implementation  of  the  guaranteed 
access  levels  on  December  1, 1988. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  is 
available  in  the  CORRELATION:  Textile 
and  Apparel  Categories  with  Tariff 
Schedules  of  the  United  States 
Annotated  (see  Federal  Register  notice 
52  FR  47745,  dated  December  11, 1987). 
Also  see  52  FR  48858,  published  on 
December  28. 1987  and  52  FR  12715, 
pubUshed  on  April  18, 1988. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
Ferenc  Molnar, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

May  31, 1988. 
Commissioner  of  Customs, 
Department  of  the  Treasury, 
Washington,  D.C.  20229. 

Dear  Mr.  Commissioner  Under  the  terms  of 
section  204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854):  pursuant  to  the 
Memorandum  of  Understanding  of  May  20, 
1988,  between  the  Governments  of  the  United 


States  and  the  Dominican  Reputilic;  and  in 
accordance  with  the  provisioiis  of  Executive 
Order  11651  of  March  3, 1972,  as  amended. 
you  are  directed  to  prohibit  effective  on  June 
2. 1988.  entry  into  the  United  States  for 
consumption  and  withdrawal  from 
warehouse  for  consumption  of  cotton  and 
man-made  fiber  textile  products  in  the 
following  categories,  produced  or 
manufactured  in  the  Dominican  Republic  and 
exported  during  the  twelve-month  period 
begiiming  on  June  1, 1988  and  extending 
through  May  31, 1989,  in  excess  of  the 
following  levels  of  restraint 


Calegoiy 

12*mo  restraint  Imtt 

338/638 

650,000  dozea                « 

339/639 

660  000  dozen. 

340/640 

342/642._ _. 

347/348/647/648 

644 

475.000  dozea 

450.000  dozea 

1.300,000  dozen  til  which  not 
more  t«an  700,000  dozen 
shaN  be  in  Cetegories  347/ 
348  and  not  more  than 
900.000  dozen  shall  be  in 
Categories  647/648. 

850,000  numbers. 

Textile  products  in  Categories  338/838,  339, 
640,  342/642.  647/648  and  644  which  have 
been  exported  to  the  United  States  prior  to 
June  1, 1988  shall  be  subject  to  this  directive. 

Textile  products  in  Categories  338/638. 339. 
640,  342/642.  647/646  and  644  which  have 
l>een  released  from  the  custody  of  the  U.S. 
Customs  Service  under  the  provisions  of  19 
U.S.C.  1448(b)  or  14e4(a)(lKA)  prior  to  the 
elective  date  of  this  directive  shall  not  be 
denied  entry  under  the  directive. 

Imports  charged  to  the  category  limits 
for  the  periods  beginning  on  June  1, 1987 
and  January  1. 1968  and  extending 
through  May  31. 1988  shall  be  charged 
against  those  levels  of  restraint  to  the 
extent  of  any  unfilled  balances.  In  the 
event  the  limits  established  for  those 
periods  have  been  exhausted  by 
previous  entries,  such  goods  shall  be 
subject  to  the  levels  set  forth  in  this 
directive. 

Additionally,  pursuant  to  the  Memorandum 
of  Understanding  of  May  20. 1968  and  under 
the  terms  of  the  Special  Access  Program,  as 
set  forth  in  51  FR  21206  (June  10, 1986)  and  52 
FR  26057  (July  11, 1987),  effective  on  June  2, 
1988,  guaranteed  access  levels  have  been 
established  again  for  properly  certified  textile 
products  assembled  in  the  Dominican 
Republic  from  fabric  formed  and  cut  in  the 
United  States  in  cotton  which  are  exported 
from  the  Dominican  Republic  during  the 
periods  which  l)egin,  in  the  case  of  Categories 
340  and  347/348.  on  June  1. 1988  and  extends 
through  November  30. 1988:  and  in  the  case  of 
Category  644,  on  June  1, 1988  and  extends 
through  May  31. 1989: 


Category 

Guaranteed  access 
level 

340 

347/348 -.. 

644 „ 

500,000  dozen 
1.000,000  dozen 
2,400,000  numbers 
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fat  cairying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
into  the  United  States  for  consumption  to 
include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rxilemaking  provisions  of  5 
U.S.C.  553(a)(1). 
Sincerely, 
FemicMobMr. 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
[FR  Doc  88-12505  Filed  ft-2-88:  8:45  am] 
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Adjustment  of  an  Import  Umit  for 
Certain  Cotton  Textile  Products 
ProAiced  or  Manufactured  in  Imfa 

May  27. 1968. 

AQCNCv:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting  a 
limit. 

EFFECnVE  DATE  May  27. 1988. 

AUTMOnrrv:  Executive  Order  11651  of 
March  3, 1972,  as  amended;  Section  204 
of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854). 

FOR  FURTHCR  INFORMATION  CONTACT: 

Jennifer  Tallarico,  International  Trade 
Speciahst,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  information  on  the 
quota  status  of  this  limit,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  343-8494.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715. 

SUPPUMENTARY  INFORMATKM:  Th« 
current  limit  for  Categories  347/348  is 
being  increased  for  carryforward  and 
special  allowance  provided  for  under 
the  agreement  for  100  percent  cotton 
garments  made  of  handloomed  faESrics. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U..S.A.  numbers  is 
available  in  the  CORRELATION:  Textile 
and  Apparel  Categories  with  Tariff 
Schedules  of  the  United  States 
Annotated  (see  Federal  Register  notice 
52  FR  47745,  dated  December  11. 1987). 
Also  see  53  FR  58,  published  on  January 
4,1988. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  agreement,  but  are 
designed  to  assist  only  in  the 


implementation  of  certain  of  its 

provisions. 

fames  H.  Babb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreementt. 

Comniinas  for  tlie  bnplemvntatioii  of  Textile 
AgisaiiMnts 

May  27. 1968. 

Commissioner  of  Customs, 
Department  of  the  Treasury. 
Washington.  D.C.  20229. 

Dear  Mr.  Conunissioner.  This 
directive  amends,  but  does  not  cancel, 
the  directive  issued  to  you  on  December 
30. 1987  by  the  Chairman,  Committee  for 
the  Implementation  of  Textile 
Agreements,  concerning  imports  of 
certain  cotton,  man-made  fiber,  silk 
blend  and  other  vegetable  fiber  textiles 
and  textile  products,  produced  or 
manufactured  in  India  and  exported 
during  the  period  which  began  on 
January  1, 1988  and  extends  throiigh 
December  31, 1988. 

Effective  on  May  27, 1988.  the 
directive  of  December  30, 1987  is  hereby 
amended  to  adjust  to  295,638  dozen*  the 
limit  for  cotton  textile  products  in 
Categories  347/348.  as  provided  under 
the  terms  of  the  current  bilateral 
agreement  between  the  Governments  of 
the  United  States  and  India. 

The  Committee  for  the 
Implementation  of  Textile  Agreements 
has  determined  that  this  action  falls 
within  the  foreign  affairs  exception  to 
the  rulemaking  provisions  of  5  U.S.C. 
553(a)(1). 

Sincerely, 
James  H.  Babb, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 
(FR  Doc.  88-12506  Filed  6-2-88;  8:45  am) 
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COMKIITTEE  FOR  PURCHASE  FROM 
THE  BUND  AND  OTHER  SEVERELY 
HANDICAPPED 

Procurement  List  1988  Additions 

agency:  Committee  for  Purchase  trom 

the  Blind  and  Other  Severely 

Handicapped. 

ACTION:  Additions  to  procurement  list. 

summary:  This  action  adds  to 
Procurement  List  1988  commodities  to  be 
produced  and  services  to  be  provided  by 
workshops  for  the  blind  or  other 
severely  handicapped. 
EFFECTIVE  DATE:  July  5, 1988. 
ADDRESS:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 


'  The  limit  bat  not  been  adjusted  to  account  for 
any  imports  exported  after  December  31. 1967. 


Handicapped,  Crystal  Square  5.  Suite 
1107, 1755  Jefferson  Davis  Highway, 
Arlington.  Virginia  22202-3509. 
FOR  FURTHER  INFORMATION  CONTACT: 
E.R.  Alley.  Jr.  (703)  557-1145. 

SUPPLEMENTARY  INFORMATION:  On 

March  11,  M^reh  25.  and  April  8, 1988, 
the  Committee  for  Purchase  from  the 
Blind  and  Other  Severely  Handicapped 
published  notices  (53  FR  7963,  53  FR 
9798,  and  53  FR  11694)  of  proposed 
addition  to  Procurement  List  1988, 
December  10. 1987  (52  FR  46928). 

After  consideration  of  the  relevant 
matter  presented,  the  Committee  has 
determined  that  the  commodities  and 
services  listed  below  are  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-48c.  85  Stat.  77  and 
41  CFR  51-2.8. 

I  certify  that  the  following  actions  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities.  The 
major  factors  considered  were: 

a.  The  actions  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements. 

b.  The  actions  will  not  have  a  serious 
economic  impact  on  any  contractors  for 
the  commodities  and  services  listed. 

c.  The  actions  will  result  in 
authorizing  small  entities  to  produce  the 
commodities  and  services  procured  by 
the  Government. 

Accordingly,  the  following 
commodities  and  services  are  hereby 
added  to  Procurement  List  1988: 

Commodities 

Enamel,  Aerosol 

8010-01-060-6461 

8010-00-935-7156 

8010-00-159-4519 

8010-00-159-4520 

8010-00-159-4521 

8010-00-159-4522 
Lacquer,  Aerosol 

8010-00-598-5455 

8010-00-936-8369 

8010-00-938-8371 

Services 

Computer  Tape  Verification.  Tinker  Air 

Force  Base.  Oklahoma 
Repair  of  Strap,  /\ir  Cargo  (1670-00-725- 

1437),  Robins  Air  r'orce  Base,  Georgia. 
ER.  AUey,  |r.. 
Acting  Executive  Director. 
(FR  Doc.  88-12523  Filed  6-2-88;  8:45  am] 
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Procurement  Ust  1988;  Proposed 
Additions 

AGENCY:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped. 


ACTION:  Proposed  additions  to 
procurement  list. 

summary:  The  Committee  has  received 
proposals  to  add  to  Procurement  List 
1988  a  commodity  to  be  produced  and  a 
service  to  be  provided  by  workshops  for 
the  blind  and  other  severely 
handicapped. 

Comments  must  be  received  on  or 
before  July  5, 1988. 

ADDRESS:  Committee  for  Purchase  form 
the  Blind  and  Other  Severely 
Handicapped,  Crystal  Square  5,  Suite 
1107, 1755  Jefferson  Davis  Highway. 
Arlington,  Virginia  22202-3509. 
FOR  FURTHER  INFORMATION  CONTACT: 
E.R.  Alley.  Jr.  (703)  557-1145. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41  U.S.C. 
47(a)(2).  85  Stat  77  and  41  CFR  51-2.6. 
Its  purpose  is  to  provide  interested 
persons  an  opportunity  to  submit 
comments  on  the  possible  impact  of  the 
proposed  actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  will  be  required  to 
procure  the  commodity  and  service 
Usted  below  from  workshops  for  the 
blind  or  other  severely  handicapped. 

It  is  proposed  to  add  the  following 
commodity  and  service  to  Procurement 
List  1988.  December  10. 1987  (52  FR 
46928). 

Commodity 

Paper.  Toilet  Tissue 
8540-00-530-3770  (GSA  requirements 

for  destinations  in  Maine.  Vermont. 

New  Hamsphire.  Connecticut 

Massachusetts.  New  York,  and  New 

Jersey  only) 
8540-01-055-6094. 

Service 

Janitorial/Custodial,  Federal  Building 
and  Interagency  Motor  Pool. 
Louisville,  Kentticky. 

E.R.  Alley,  Jr., 

Acting  Executive  Director. 

[FR  Doc.  88-12524  Filed  6-2-88:  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Offics  of  the  Secretary 

Civiiian  Health  and  Medical  Program  of 
the  Uniformed  Services  (CHAMPUS) 

aqency:  Office  of  the  Secretary.  DoD. 
ACTION:  Notice  of  Extended  and 
Expanded  Home  Care  Demonstration. 

summary:  Section  8071  of  the  FY  88 
Defense  Appropriation  Act,  authorizes 
the  Department  of  Defense, 


OCHAMPUS.  to  conduct  an  expanded 
Home  Health  Care  Demonstration  as 
part  of  an  individualized  case-managed 
and  cost-effective  range  of  benefits  in  up 
to  four  geographic  areas  for 
exceptionally  serious,  long-range,  costly 
and  incapacitating  conditions.  Outside 
the  selected  demonstration  areas,  the 
Home  Health  Care  Demonstration 
directed  and  implemented  in  FY  1986 
and  1987  shall  be  continued.  This  notice 
sets  forth  the  general  criteria  for 
eligibility  and  approval  under  the 
expanded  HHC  Demonstration 
henceforth  described  as  Project 
Coordinate  Appropriate  Resources 
Effectively— CARE. 
EFFECTIVE  DATE:  July  1, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Major  Maureen  Connors  Potter.  USA. 
Chief.  Project  CARE,  Public  and 
Beneficiary  Relations  Division, 
OCHAMPUS.  Aurora.  CO  80045-6900. 
(303)  361-4439. 
SUPPLEMENTARY  INFORMATION:  Since 

1986.  OCHAMPUS  has  been  conducting 
a  demonstration  of  home  health  care  as 
an  alternative  to  hospitalization  for 
active  duty  family  members.  A  key 
feature  of  this  demonstration  has  been 
individualized  management  of  a 
patient's  health  care  needs. 
OCHAMPUS  has  worked  directly  with 
patients,  families,  providers,  and 
funding  sources  to  develop  a 
coordinated  plan  of  care  that  meets 
patients'  needs  at  less  cost  to  the 
government.  This  process  is  known  as 
case  management  and  has  become  a 
common  method  used  by  private  sector 
employers  or  a  third-party  payers  to 
reduce  the  cost  of  health  care  for 
catastrophically  ill  patients. 

Over  the  course  of  the  Home  Health 
Care  Demonstration,  a  nimiber  of 
beneBciaries  with  very  complex,  high 
cost  conditions  who  could  have 
benefited  from  case  management  were 
identified  who  did  not  meet  the 
restrictive  criteria  of  the  Home  Health 
Care  Demonstration. 

In  Fiscal  Year  1988,  Congress 
authorized  an  expansion  of  the  Home 
Health  Care  Demonstration  that  permits 
CHAMPUS  to  broaden  the  criteria  for 
accepting  patients  and  to  include  all 
CHAMPUS  beneficiaries — military 
retirees  and  their  family  members  as 
well  as  active  duty  family  members. 
Project  Coordinate  Appropriate 
Resources  Effectively  (CARE)  represents 
the  expansion  of  the  Home  Health  Care 
Demonstration.  It  is  intended  to  be  a 
highly  individualized  and  locally-based 
program  that  brings  together  the  care 
coordination  of  case  management  with  a 
greatly  expanded  provider  and 
community  relations  activity  not  only  to 


devilapti  cost-effective  plan  of  care  for 
catastrophically  ill  patients,  but  also  to 
identify  those  providers  and  military 
and  community  resources  that  are 
willing  and  available  to  serve 
CHAMPUS  beneficiaries,  whether 
catastrophically  ill  or  not. 

Project  CARE  wrill  develop  and 
evaluate  a  model  for  case  management, 
beneficiary  and  provider  education,  and 
appropriate  resource  utilization  initially 
in  a  large  urban  area,  a  rural  region,  and 
a  state  offering  significant  state-funded 
services. 

Although  the  statutory  authority  for 
this  demonstration  permits  the 
expansion  of  the  Home  Health  Care 
Demonstration  in  up  to  four  geographic 
areas,  Project  CARE  will  be  limited 
initially  to  three  areas.  The  three 
demonstration  areas  are  the 
Washington,  DC,  metropolitan  area 
(including  the  State  of  Maryland,  the 
District  of  Columbia  and  northern 
Virginia);  the  "Fitzsimons  Region" 
(induding  the  states  of  Colorado. 
Wyoming.  South  Dakota,  North  Dakota. 
Utah.  Nebraska.  Missouri,  and  Kansas); 
and  Washington  State. 

A  CARE  Office  will  be  located  at  each 
military  hospital  located  within  the 
demonstration  area.  The  CARE  Office 
will  be  supported  by  a  case  manager(s) 
and  staffed  full  or  part  time  with  a 
health  care  resource  manager  (HCRM). 
and  clerical  support.  Where  possible. 
the  CARE  Office  will  be  collocated  with 
the  CHAMPUS/Health  Benefits 
Advisor(s)  (HBA)  to  promote 
coordination  of  the  services  provided  by 
these  personnel. 

Under  Project  CARE,  case 
management  is  a  system  in  which  an 
individualized  treatment  plan  is 
developed,  implemented  and  evaluated 
in  the  context  of  a  managed  care  system 
in  the  individual's  community  by  a  local 
or  regionally-based  case  manager  in 
coordination  with  the  direct  care  system 
and  the  community-based 
multidisciplinary  team  of  health  care 
providers.  Project  CARE  will  provide 
case  management  services  for  high  cost 
catastrophic  conditions  and  serious 
chronic  illness  with  complex  medical 
needs.  Mental  disorders  are  specifically 
excluded  from  this  demonstration  as 
they  are  being  addressed  through  a 
separate  project. 

In  coordination  with  OCHAMPUS.  the 
Fiscal  Intermediaries  (FI)  may  contract 
for  case  management  services  with  a 
firm  specializing  in  case  management 
and  provide  HCRM  personnel  support, 
or  the  FI  may  provide  the  case 
management  services  directly  through 
qualified  and  experienced  in-house 
personnel. 
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The  case  maDager  will  be  ooiBAunity 
or  regionally-based  with  a  supportive 
network  for  consultatioa.  auperviaion, 
quality  assurance,  utilisation  review  and 
data  anasysis.  The  case  manager  will 
provide  goal-directed  activities  that 
organize,  coordinate,  and  mooitor 
service  delivery  based  on  measurable 
objectives  intended  to  meet  the  needs  of 
complex  chronically  or  catastroi^ucally 
ill  individuals  and  their  fiamilies.  In 
order  to  accon^jhsh  tfais^  the  case 
manager  will  be  a  registered  nurse  or 
similarly  qualified  health  care 
professional  with  chnically  based 
knowledge  and  expeiiaice  in  walking 
with  multidisc^tIin■Iy  ivoviders.  The 
case  manager  wiD  have  demonstrated 
case  nmnagpwient  experience,  to 
develop  a  commonity-based  treatment 
plan  which  best  meets  tfie  pafifnt's  and 
family's  needs  in  the  most  coat-efiTective 
manner. 

fai  addition  to  identifying  new 
admissions  with  catastrophic  and 
serious  chronic  iflness  conditions, 
potential  Ptofect  CARE  pataients  will  be 
identified  through  the  following 
mechanisms: 

Patients  who  have  reached  the 
catastrophic  cap. 

Cases  identified  throogb  routine 
utilization  review. 

DRG  long-stay  and  cost  oatbers. 

Lengths  of  stay  in  excess  of  30  days. 

Where  the  primary  or  secondaiy 
diagnosis  indicates  serious 
compUcstions. 

Recurrent  admissions  or  repeat 
admission(8]  within  a  aOnday  intervaL 

When  total  charges  are  expected  to  be 
or  are  in  excess  of  $50,000  per  fiscal 
year. 

A  CHAMPUS  beneficiary  who 
otherwise  qualifies  for  the  Program  for 
the  Handica|q)ed  may  be  transferred  to 
Project  CARE  case  management  if  the 
transfer  is  necessary  and  appropriate 
and  if  the  sponsor  or  parent  agrees  to 
the  transfer. 

Patients  will  be  accepted  into  case 
management  when  there  is  a  reasonable 
expectation  that  the  case  manager  can 
develop  a  plan  of  care,  including  all 
medically  necessary  services  and 
supplies  required  by  the  beneficiary, 
that  will  be  cost-e&ctive  compared  to 
the  usual  CHAMPUS  program  tnftliMtmg 
coordination  of  benefits  with  other 
health  insurance.  Patients  not  accepted 
into  case  management  will  be  referred 
promptly  to  the  HCRM  for  assistance 
with  alternative  resources. 

If  the  case  manager  determines  the 
case  is  not  aiq»oi»iate  for  case 
management,  this  decision  is  final;  there 
is  no  appeal.  The  fwmal  appeals  process 
will  not  be  available  for  Pr^ect  CARE 
since  care  will  continue  under  the 


CHAM>US  Pro-am  and  Ibeie  is  no  loss 
of  an  enbtlement  as  otfaerwiss  cowered 
services  mn  not  affected. 

The  case  management  tieatmait  plan 
will  be  developed  in  oollahoratioa  with 
die  priBwry  care  physiciai. 
multidisciplkiary  tecun  of  th«  hoqatal 
and  community-basad  pnvidras  and  the 
beneficiary  or  badly.  Tins  liaatiaeut 
plan  will  be  developed  atiliziag  a 
standardized  comprehensive  psotocul 
and  will  be  implenented  in  a  timely  and 
appropriate  manner. 

Case  managers  may  authorise 
payment  for  certain  servicea.  swpplias, 
and  equipment  which  are  not  othnwiae 
covered  when  the  altemative  is  ooat- 
effective. 

Medical  and  other  durable  equipment 
is  authorized  when  ordered  by  a 
physician  as  necessary  in  the  treatment 
of  a  benefidary  requiting  transition  firom 
inpatient  care  to  home  or  community- 
based  care.  Economy  (rental  versus 
purchase]  will  be  given  primary 
consideration  in  reviewing  requests  for 
equipment.  Equipment  may  be  provided 
while  the  patient  is  still  an  inpatient  if  a 
period  of  training  is  necessary  before 
the  transition  can  be  accomp&shed. 

Physician's  services  and  case 
management  authorized  services  will  be 
paid  as  billed  up  to  the  prevailhig  limit 
when  available. 

Cost-share  will  be  based  on  ttie 
patient's  actual  inpatient  or  ootpatient 
status  at  the  tine  the  care  is  provided. 
All  home  care,  whetfier  or  not  in  lieu  of 
hospitalization,  will  be  cost-shared  as 
outpatient  care.  Cost-shares  for  case- 
managed  services  will  apply  to  the 
catastrophic  cap. 

Case  managers  will  attempt  in  all 
cases  to  authorise  care  only  from 
preferred  providers.  If  an  appropriate 
preferred  provider  is  not  available,  die 
case  manager  will  coordinate  with  the 
HCRM  in  attenqiting  to  negotiate  a 
&vorable  price  on  a  patient-specific 
basis. 

in  order  to  im|dement  the  progiaia 
effectively,  case  management  most  be 
supported  by  a  local  resource  serving  as 
the  critical  link  betweeu  beneficiaries, 
the  military  treatment  facility  (MTF).  the 
civihan  health  care  community  and  case 
management  The  HCRM  acting  as  an 
extension  of  the  Fiscal  Intermediary  (FI) 
field  representative,  will  fiacabtate  eariy 
identification  and  referral  of 
beneficiaries  who  may  be  eUgible  tm 
case  management.  Additicmally.  the 
HCRM  becomes  the  focal  poiBt  for  those 
beneficiaries  not  qualifying  for  or 
requiring  case  managemeBi  The  HCRM 
conducts  community  liaison  widi  local, 
state,  and  federal  agencies  reqionriUe 
for  financing  altematiTea  wfaii^  our 
beneficiaries  may  be  entitled  to  receive. 


This  enables  the  HCRM  to  asswt  our 
beneficiaries  with  the  financing  of  care 
not  available  from  the  MTF  or  as  a 
benefit  of  CHAMPUS.  The  HCRM  u 
responsible  for  knowing  how  to  access 
and  utilize  mifitary  and  local,  state,  and 
fiederal  health  and  financing  resources 
in  the  community.  The  HQ^  is 
responsible  for  obtaining  signed 
agreements  ntmi  piefeiied  providers 
(^ose  who  agree  to  dSscoont  tfieir  fees 
for  mihtary  beneficiaries)  and 
participating  providers  (those  who  a^ee 
to  accept  the  CHAMPUS-determined 
allowable  charge  as  payment  in  fiiO)  and 
for  maintaining  and  providing  Hstings  of 
these  providen  and  nsouresa  to  ease 
management.  b^Kfidaiiea.  and  tibe  MTF 
comanders.  The  HCRM  as  a  local  on- 
site  FI  representative  will  work 
extensiv^  with  providers  to  encourage 
participaticm  and  assist  with  problem 
resolution. 

Case  management  and  HCRM  sfaoold 
provide  a  combination  which  effectivdy 
manages  resources  through  the  use  of  a 
case  managemeirt  system  and  specific 
efforts  to  identify  preferred  and 
participating  providers.  TUs  approach 
supports  coordinatian  of  services  and 
resources  with  the  MTF  and  the  civilian 
community.  These  strategies  are 
intended  to  improve  provider  access, 
reduce  administrative  tasks  for  oar 
beneficiaries,  increase  beneficiary 
satisfaction  and  improve  cost- 
effectiveness  with  emphasis  on  high- 
cost  catastrophic  and  serious  chronic 
illnesses.        ^ 
LM.  Bynura, 

AJtemate  OSDPM^ro/ Register  Uaiatm 
Officer,  D^KirUnent  of  Defense. 
May  31, 198& 

[FR  Doc.  88-12539  Filed  8-^-88;  8:45  am] 
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Public  Informrttow  Celiac  tloo 
Raqulramant  Submitted  to  OIIB  for 
Review,  Request  for  Vorfficatlon  of 
Birth 

action:  Notice. 

The  Department  of  Defense  has 
submitted  to  (Mffi  for  dearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
Chapter  35). 

Title,  Applicable  Form,  and 
Applicable  OMB  Control  Number: 
Request  for  Verification  td  Birth;  DD 
Form  372;  and  CMiIB  Control  Number 
0704-0006. 

Type  of  Request  Extensioa 

Annual  Burden  Hours:  13,016. 

Annual  Responses:  156,200> 
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Needs  and  Uses:  Tide  10, 505.  U.S. 
Code  restricts  enlistment  into  the  U.S. 
Armed  Services,  to  able  bodied  persons 
not  less  than  17  years  of  age  and  not 
more  than  35  years  of  age.  If  an 
applicant  is  unable  to  provide  a  birth 
certificate  the  "Verification  of  Birth" 
form  is  dispatched  to  the  respective 
Bureaus  of  Vital  Statistics,  lliis  occurs 
for  approximately  one  of  every  two 
applicants  for  enlistment  into  the 
U.S.Armed  Services. 

Affected  Public:  Individuals  or 
households. 

Frequency:  On  Occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  DesA  O/yicer- Mr.  Edward 
Springer.  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Edward  Springer  at  Office  of 
Management  and  Budget,  Desk  Officer, 
Room  3235,  New  Executive  Office 
Building,  Washington.  DC  20503. 

DOD  Clearance  Officer:  Ms.  Pearl 
Rascoe-Harrison. 

A  copy  of  the  information  collection 
proposal  may  be  obtained  from,  Ms. 
Rascoe-Harrison  WHS/DIOR,  1215 
Jefferson  Davis  Highway,  Suite  1204, 
Arlington,  Virginia  22202-4302, 
telephone  (202)  746-0933. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
May  31. 198& 

(FR  Doc.  88-12537  Filed  ft-2-88:  8:45  am) 

BILUNa  CODE  M10-01-H 


Public  Information  Collection 
Requirement  Submitted  to  OMB  for 
Review;  DoO  FAR  Supplement 


action:  Notice. 


The  Department  of  Defense  has 
submitted  to  OMB  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title,  Applicable  form,  and  Applicable 
OMB  Control  Number  DoD  FAR 
Supplement  Part  70,  Acquisition  of 
Computer  Resources;  Part  52.270:  DD 
Form  1851;  and  OMB  Control  Number 
0704-0254. 

Type  of  Request-  Revision. 

Annual  Burden  Hours:  124,990. 

Annual  Responses:  6,362. 

Needs  and  uses:  The  required 
reporting  requirements  fivm  the  clauses 
at  252.270  are  required  for  the 
acquisition  of  computer  resources.  The 
required  reporting  requirement  on  DD 
Form  1851  is  needed  to  determine  if 


Automated  Equipment  can  be  acquired 
through  the  AE  Reutilization  Program. 

Affected  Public:  Businesses  or  other 
for  profit;  Non-profit  institutions;  and 
Small  businesses  or  organizations. 

Frequency:  On  Occasion. 

Respondent's  Obligation:  Mandatory. 

OMB  desk  Officer  Mr.  Edward 
Springer. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Edward  Springer  at  Office  of 
Management  and  Budget,  Desk  Officer, 
Room  3235,  New  Executive  Office 
Building,  Washington.  DC  20503. 

DOD  Clearance  Officer  Ms.  Pearl 
Rascoe-Harrison. 

A  copy  of  the  information  collection 
proposal  may  be  obtained  irom,  Ms. 
Rascoe-Harrison  WHS/DIOR,  1215 
Jefferson  Davis  Highway,  Suite  1204, 
Arlington,  Virginia  22202-4302, 
telephone  (202)  746-0933. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
May  31, 1988. 

[FR  Doc.  88-12538  Filed  &-2-88;  8:45  am] 

BtLUNG  COOC  SS10-01-M 


Department  of  the  Army 

Military  Traffic  Management 
Command;  Military  Personal  Property 
Claims  Symposium;  Open  Meeting 

Announcement  is  made  of  meeting  of 
the  Military  Personal  Property  Claims 
Symposium.  This  meeting  will  be  held 
on  16  June  1988  at  the  Sheraton  Crystal 
City  Hotel,  Arlington,  Virginia,  and  will 
convene  at  0830  hours  and  adjourn  at 
approximately  1500  hours. 

Proposed  Agenda:  The  purpose  of  the 
symposium  is  to  provide  an  open 
discussion  and  bee  exchange  of  ideas 
with  the  public  on  procedural  changes  to 
Personal  Property  Traffic  Management 
Regulation,  DOD  4500.34-R,  and  the 
handling  of  other  matters  of  mutual 
interest  concerning  the  Department  of 
Defense  Personal  Property  Shipment 
and  Storage  Program. 

All  interested  persons  desiring  to 
submit  topics  to  be  discussed  should 
contact  the  Commander,  Military  Traffic 
Management  Command,  ATTN:  MT- 
PPM,  at  telephone  number  756-1600, 
between  0800-1530  hours.  Topics  to  be 
discussed  should  be  received  on  or 
before  3  June  1988. 

Date:  May  20, 1S8& 
loMph  R.  Marotta. 

Colonel,  CS.  Director  of  Personal  Property. 
[FR  Doc  88-12482  Filed  6-2-88: 8:45  am] 

SNJJNO  coos  S7M-«M-M 


DEPARTMENT  OF  ENERGY 

llnnovathra  Control  Technology 
Advisory  Panel;  Clean  Coal 
Technologies  Inventory 
Subcommittee;  Open  Meeting 

Name:  Clean  Coal  Technologies 
Inventory  Subcommittee  of  the 
Innovative  Control  Technology 
Advisory  Panel  (ICTAP). 

Date  and  Time:  June  17, 1988— 9KX)  a.m.- 
1:00  p.m. 

Place:  U.S.  Department  of  Energy,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585. 

Contact:  Sandy  Guill,  Office  of 
Environment,  Safety  and  Health, 
Washington,  DC  20585,  (202)  586-4628. 

Purpose  of  the  Parent  Board 

To  advise  the  Secretary  of  Energy  and 
provide  recommendations  concerning 
innovative  control  technologies  that  will 
broaden  cost-effective  and  efficient 
options  for  controlling  precursor 
emissions  associated  with  acid 
deposition. 

Purpose  of  Panel 

The  Clean  Coal  Technologies 
Inventory  Subcommittee  is  a  subgroup 
of  ICTAP  and  reports  to  the  parent 
board.  The  panel  will  identify  gaps  in 
technology  development  and 
deployment.  Specifically,  this  study  will 
include  an  inventory  of  U.S.  and  foreign 
technologies  and  projects.  The  study 
will  contain  assessments  of 
applicability,  economic  viability  and 
environmental  performance. 

Tentative  Agenda 

9:00  a.m. — Discussion  and  Presentations 
Regarding  Inventory  of  U.S.  and 
Foreign  Technologies  and  Projects. 
12:50  p.m. — Public  Comment  (10  minute 

rule). 
1:00  p.m. — Adjourn. 

The  meeting  is  open  to  the  public. 
Written  statements  may  be  filed  with 
the  Panel  either  before  or  after  the 
meeting.  Members  of  the  public  who 
wish  to  make  oral  statements  pertaining 
to  agenda  items  should  contact  Sandy 
GuiU  at  the  address  or  telephone  listed 
above.  Requests  must  be  received  5 
days  prior  to  the  meeting  and 
reasonable  provisions  will  be  made  to 
include  the  presentation  on  the  agenda. 
The  Chairperson  of  the  Panel  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business. 

Minutes  of  the  Meeting 

Available  for  public  review  and 
copying  at  the  Freedom  of  Information 


F^riwl  RagbKr  /  V«l.  M.  Mo.  ID? 


/PHd«f. 


IimeS.  1988  /  Notion 
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Public  Reading  Room,  lE-lflO,  Potrsstal 
Building,  1000  Independence  Avenue, 
SW.,  Washington,  EX:  between  QcOO  ajn. 
and  4:00  p.m.,  Monday  through  Friday, 
except  Federal  holidays.  j 

).  Robert  FmricMn.  I 

Deputy  Advisory  Committee  Management 

Officer. 

[FR  Doc.  88-12515  Hied  S-Z-88;  8:45  am] 


Economic  Regulatory  AAnlntotratton 
[ERA  Dockat  Na  88-09-NGl 

Bonua  Gas  Putcataorm,  Inei;  Order 
Granting  BkMlwt  Antfiortaalfon  to 
Import  Natural  Gas 

aoency:  Economic  Regulatory 
Administration,  DOB. 
action:  Notice  of  otder  granting  blanket 
authorization  to  import  natural  gas. 

summary:  The  Economic  Regulatory 
Administration  (ERA)  of  tfie  D^nrtment 
of  Energy  (DOE)  gives  notice  that  it  has 
issued  an  order  granting  Bonus  Gas 
Processors,  Inc^  (Bonus),  blanket 
authorization  to  import  natoral  gas.  The 
order  issued  in  ERA  Docket  No.  8e-0»- 
NG  authmizes  Bonua  to  import  up  to  219 
Bcf  of  natural  gas  over  a  two-year 
period  beginning  on  the  date  of  first 
delivery. 

A  cc^y  of  this  order  is  available  for 
inspection  and  copying  in  the  Natural 
Gas  Division  Docket  Room.  GA-a76, 
Forrestal  Building.  1000  lnHpp^Mr\dfm;g 
Avenue.  SW..  Washington.  DC  20685, 
(202)  586-e47&  The  docket  room  is  (H>en 
between  the  hours  of  a-00  son.  and  4:30 
p.m..  Monday  through  Friday,  except 
Fed»al  holidays. 


Issued  in  Washington.  DC.  May  27, 
CautaanLBucUay. 

Acting  Director,  Office  of  Faeh  Programs, 
Economic  Regulatory  Administration. 
(FR  Doc  88-12514  Filed  S-a-«a;  8C45  am] 


[ERA  Docket  Na  8S-24-MQ] 

Waaliin  Gae  ItorHaftig  UiSJL  Ltd; 
AppieaHon  To  Import  Nataral  Gm 
From  and  Export  Natural  Gao  to 


AOCNCV:  EconoBuc  Regulatory 

Administration,  DC^ 

action:  Notice  of  application  for 

blanket  authorizatiao  to  import  natoral 

gas  from  and  export  natoial  gas  to 

Canada. 

SUMMARY:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Enogy  (DC£)  gives  notice  of  receipt 


on  April  20. 1988,  of  an  application  filed 
by  Western  Gas  Mark^ii«  U,&A.  Ltd. 
(Western)  to  impart  ^>  to  300  Bd  of 
Canadian  nataral  gas  and  export  op  to 
100  Bcf  of  natrual  gas  over  a  two-year 
term  beginning  oo  the  date  olfiert 
delivery  after  expiratkn  of  Westeta's 
existing  blanket  import  aathorisation. 
Western  is  currently  authorized  to 
import  up  to  300  Bcf  of  Canadian  natival 
-gas  throng  November  30^  19881 
Western,  a  Delaware  corporation,  is  a 
wholly-owned  sabsidiary  ot 
TransCanada  PipeLines  Limited 
(TransCanada).  Western  wouki  impart 
or  export  gas  for  its  own  sccoont  or  set 
as  a  bndcer  for  both  U.S.  and  Canadian 
purchasers  and  suppliers.  Western 
intends  to  utilize  existing  p^iellna 
facilities  for  tranqiartatiaa  of  fte 
volumes  to  be  imported  or  exported 
Western  also  proposes  to  sabanit 
quarterly  reports  detaUing  each 
transaction. 

The  application  is  filed  with  the  fBlA 
pursuant  to  section  3  of  the  Nataral  Gaa 
Act  and  DOE  Delegation  Order  Na 
0204-111.  Protests,  motions  to  intervene, 
notices  of  intervention  and  written 
conmients  are  invited. 

I 

date:  Protests,  motions  to  intervene  or 
notices  of  intervention,  as  applicable, 
requests  for  additional  prooedwea  and 
written  comments  are  to  be  filed  no  later 
than  July  5, 1988. 


Stanley  Vass,  Natural  Gas  Dtrision. 

Economic  Regalatory  Administrstian. 

U.S.  Department  of  Energy.  Foirestal 

Building.  Room  GA-OTS.  1000 

Independence  Avenue.  SW.. 

WaAington.  DC  20585.  (202)  586-048a 
Diane  Stnbbs,  Natural  Gas  and  Kfineral 

Leasing,  Office  of  General  CbunseL 

U.S.  Department  of  Bhergy,  Forrestal 

Building,  Room  6E-042. 1000 

Independence  Avenue.  SW.. 

Washington.  DC  20BK.  (SB)  588-0QB7. 
SUPftEMCMTAIIY  illFO— ATION.  Under 
the  new  blanket  import  and  export 
authority  sought.  Western  intends  to 
make  natural  gas  sales  to  either  United 
States  or  Canadian  customers  on  both  a 
firm  and  interruptiUe  spot  basis.  The 
specific  terms  oi  each  import  or  export 
sale  would  be  negotiated  on  an 
individual  basis,  including  price  and 
volume.  Western  asserts  that  the  sale  of 
Canadian  natural  gas  imports  will  be 
made  pursuant  to  terms  reflecting 
existing  market  conditions  and  the 
needs  of  individual  purchasers  and  that 
surplus  natural  gas  supplies  wiD  be 
exported  to  Canada  on  the  basis  of  their 
competitiveness  and  need  by  U.&. 
purchasers.  Western  also  ssserts  that 
the  proposed  import  will  eaoourags  a 
bidirectional  flow  of  natural  gas  scioss 


the  U.S./Canada  border  at  (anapetitive 
prices  and  help  achieve  a  more 
oooqietitive  distrifaati«B  of  supplies 
between  the  U.S.  end  Canada. 
Western's  prfor  qnarteriiy  reports  witfi 
the  ERA  indicate  diat  qipraxinately 
23.731  Bcf  of  BBlaial  gaa  mre  isaported 
under  Western's  osiieiit  import 
authorizatioo  as  d  Decessber  31, 1887. 

The  decision  on  the  apfdication  for 
import  authority  will  be  ssads  oonsistest 
with  the  DOE's  gas  iiqtort  policy 
guidelines,  under  whidi  die 
competitiveness  of  an  import 
arrangement  in  the  marivts  served  is  the 
primary  considerstian  in  detesaBning 
whether  it  is  in  the  pablk:  inlatest  {40  FR 
6684,  February  22. 1984).  In  reviewii« 
natural  gaa  eiqwct  appbcatians.  the  BRA 
considers  the  dnassstic  need  far  die  gaa 
to  be  viported,  and  any  otiisr  iasae 
determined  by  the  AihwinsitiaUa  to  be 
appropriate  hi  a  particnlar  caaai  Parties 
that  may  oppose  this  spplkatiop  dionld 
comment  in  tiieir  i espenaes  on  die  issue 
of  competitiveness  as  set  forth  in  Ak 
policy  guidelines  for  the  ia^Mirt 
authority  and  on  the  domestic  need  foe 
the  gas  in  their  raspoasss  on  the 
requested  export  authority.  The 
applicant  ass«ts  that  dda  import  and 
export  arrangement  will  be  in  the  pid)lic 
interest  in  that  the  pridng  tenaa  for  eadi 
import  or  export  sale  must  be 
competitive  in  the  U.S.  and  Canadian 
gas  maricets  served  or  no  sales  will  be 
made.  Parties  opposing  the  anangement 
bear  the  burden  of  overcoming  this 
assertion. 

All  parties  should  be  aware  diet  if  the 
ERA  approves  this  requested  Uaiucet 
import  and  export,  it  may  permit  the 
import  or  export  of  the  gas  at  any 
existing  point  of  entry  or  exit  and 
through  any  existing  transmission 
system.  In  addition,  the  ERA  will 
condition  die  authorization  on  the  filing 
of  quarterly  reports  to  fadKtate  BRA 
monitoring  of  the  operation  and 
effectiveness  of  the  blanket  program. 

Public  Comment  Ptaosdnres 

In  response  to  his  notice,  any  person 
may  file  s  protest  motioa  to  intCTvene 
or  notice  of  interventioo,  as  appHcabie. 
and  written  comments.  Any  person 
wishing  to  become  a  party  to  die 
proceeding  and  to  have  the  written 
comments  considered  as  the  basis  for 
any  decision  on  the  ai^lication  most, 
however,  file  s  motkm  to  intsrvene  or 
notice  of  interventioii.  ss  applicable. 
The  filing  of  a  protest  widi  respect  to 
this  application  will  not  serve  to  awke 
the  protestant  a  parly  to  te  ptooaeding. 
although  protests  and  «iiimiiIs 
received  from  persons  who  are  not 
parties  will  be  considered  in 


determining  the  appropriate  action  to  be 
taken  on  die  applicatioB.  Ail  protests, 
motions  to  intervene,  notices  of 
intervention,  and  written  comments 
must  meet  the  requirements  that  are 
specified  by  the  regulations  in  10  CFR 
Part  590. 

Protests,  motions  to  intervene,  notices 
of  intervention,  requests  for  additional 
procedures,  and  written  comments 
should  be  filed  with  the  Natural  Gas 
Division,  Office  of  Fuels  lYograms, 
Economic  Regulatory  Administration, 
Room  GA-078,  RG-Z3,  Forrestal 
Building.  1000  Independence  Avenue 
SW.,  Washington,  DC  20585.  (202)  S8ft- 
9478.  They  must  be  filed  no  later  than 
4:30  p.m.  e.d.t.,  July  5, 1988. 

The  Administrator  intends  to  develop 
a  decisional  record  on  dw  application 
throu^  responses  to  this  notice  by 
parties,  faicloding  die  parties'  written 
comments  and  repUes  diereto. 
Additional  procedures  will  be  used  as 
necessary  to  adaeve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
diat  additional  procedures  be  provided, 
sudi  as  additioiial  written  comments,  sn 
oral  presentation,  a  conference,  or  trial- 
type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  ate  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  sd)st8ntial  question  of  fact, 
law,  or  policy  St  issue,  show  that  it  is 
material  snd  relevant  to  a  decision  in 
(he  proceedmg,  md  demonstrate  why  an 
oral  preaentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  die  conference  %voeJd  materially 
advance  the  proceeding.  Any  request  for 
a  trial-type  hearing  must  show  diet  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  a 
decision  and  that  a  trial-type  heering  is 
necessary  for  a  full  and  true  disclosure 
of  the  facts. 

If  an  additional  procedure  is 
scheduled,  the  ERA  will  provide  notice 
to  all  parties.  If  no  party  requests 
additional  procedures,  a  final  opinion 
and  order  may  be  issued  based  on  the 
offidal  record,  including  the  application 
and  responses  filed  by  parties  pursuant 
to  this  notice,  in  accordance  with  10 
CFR  Sec.  590.316. 

A  copy  of  Western's  application  is 
available  for  inspection  and  copying  in 
the  Natural  Gas  Division  Docket  Room. 
GA-OTB  at  the  above  address.  The 
dodiet  room  is  open  between  the  hours 
of  a-00  a.m.  and  4:30  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 


IsMMd  in  WadiiBgtaa,  DC  May  2S.  un. 
CoostaBOt  L.  BMklsy. 
Director,  Nataral  Gas  Division,  Office  of 
Fuels  Programa,  Economic  Regulatory 
AdBunittration. 
(FR  Doc.  68-12494  Piled  »-2-e8;  8:45  am] 


(Docksl  No.  ERA-CAE-88^  OFF  Caaa  Na^ 
5102S-«883-te-22] 

Ordar  QranHno  an  Exanipilon  Pursuml 
to  tha  Powarphnl  and  bidustrtil  Fuel 
Uaa  Act  of  1978  to  PL  Ploica  UtMly 
Authority 

AOBNCy;  Economic  Regaletory 

Administration,  DOE. 

action:  Order  granting  exemption. 

summary:  On  lanuaiy  6. 1088,  Ft  Pierce 
Utility  Audwrity  (Ft  Pierce  or 
petitkmer),  filed  a  petition  with  the 
Econooric  Regulatmy  Administration 
(ERA)  of  the  Department  of  Energy 
(DOB)  requesting  a  permanent 
exemption  from  the  provisions  of  the 
Powopiant  and  Industrial  Fud  Use  Ad 
of  1978  ("FUA"  or  "die  Ad^  (42.  U.S.C 
8301  et  aeg.)  for  a  34.S  megawatt 
combined  cjrde  cogeneretion  facility 
located  fai  Ft  Pierce,  Ftorida.  Tide  D  of 
the  Act  prohibits  die  use  of  petroleum 
and  natural  gas  as  a  primary  energy 
source  in  a  new  powerplant  and 
prohibits  the  construction  of  a  new 
powerplant  witfaod  the  capability  to  use 
an  alternate  fed  at  a  primary  energy 
source.  The  exemption  petition  was 
based  on  lack  d  an  alternate  fuel  supply 
at  a  cost  which  does  not  substantially 
exceed  the  cost  d  using  imported 
petrdeum.  The  find  mle  containing  the 
criteria  and  procedures  fat  petitioning 
for  exemptitms  from  the  prohibitions  d 
Tide  n  d  FUA  are  found  m  10  CFR  Parts 
500, 501,  and  SOS.  Final  rules  setting 
forth  criteria  and  procedures  for 
petitioning  for  this  type  exemption  are 
found  in  10  CFR  503.32 

Pursuant  to  section  212(g)  of  the  Ad 
and  10  CFR  503.32.  E91A  hereby  issues 
this  order  granting  a  permanent 
exemption  fiom  die  prohibitions  of  FUA 
for  die  proposed  powerplant  at  Ft 
Pierce's  H.D.  King  Generating  Station. 

The  basis  for  QlA's  Order  is  provided 
in  die  SUPPtnMNTARY  INRMMATION 

section  bdow. 

dates:  In  accordance  with  section 
702(a)  of  FUA.  diis  order  and  its 
provisions  shall  take  effect  on  August  2, 

igsa 

FOR  RIRTHm  INFORMATION  OONTACr 

Ellen  Russell,  Office  of  Fiiels  Programs 
(RG-22),  Depsrtinent  d  Energy.  1000 
Independence  Avenue,  SW.,  Room 


GA-088,  Washington.  DC  20685. 
Telephone  (202)  58ft-9B24. 
Steven  E.  Ferguson,  Esq.,  Office  of 
General  Counsd.  Department  of 
Enei;gy.  1000  Independence  Avenue, 
SW.,  Room  eA-113.  Washington.  DC 
20585,  Tdephone  (202)  586-6947. 
The  public  file  containing  a  copy  of 
this  order  and  other  documents  and 
suHMtting  materials  on  this  proceeding 
is  available  upon  request  from  DOE, 
Freedom  of  Information  Reading  Room. 
1000  Independence  Avenue  SW.,  Room 
1E-I9a  Washington.  DC  20686.  Monday 
through  Friday,  OAI  am.  to  4300  pan., 
except  Federal  hdidays. 

prohibits  the  use  of  natural  gas  or 
petroleum  in  certein  new  powerplants 
tmless  an  exemption  for  such  use  has 
been  granted  by  ERA.  The  petitioner  has 
filed  a  petition  for  a  permanent 
powerplant  exemption  to  use  naturd 
gas  or  oil  as  a  primary  energy  source  in 
its  facility  located  ki  Ft  Pierce,  Florida. 

NEPA  Compliance 

After  review  of  the  petitioner's 
environmental  impad  analysis,  together 
widi  other  relevant  information,  ERA 
has  determined  diet  the  granting  of  the 
requested  exemption  does  not  constitute 
a  major  Federal  action  sigmficantly 
affecting  the  quality  of  the  human 
environment  within  the  meaning  d 
section  102(2)(C)  d  the  National 
Environmental  Policy  Act  (NEPA). 

Prooadurd  Raqdnsaants 

In  accordance  with  the  procedural 
requirements  of  FUA  and  10  CFR 
691.3(d).  ERA  published  its  Notice  of 
Acceptance  of  Petition  for  Exemption 
and  Availability  of  Certification  rdating 
to  this  petition  in  the  Federd  Register  on 
February  1, 1988  (53  FR  2776). 
commendng  s  45-day  public  comment 
period  pursuant  to  section  701(c)  of 
FUA. 

Copies  of  the  petition  were  provided 
to  the  Environmental  Protection  Agency 
and  the  Federal  Energy  Regdatoiy 
Commission  as  required  by  sections 
701(f)  and  313(b)(2)  of  the  Act, 
respectivdy.  During  the  comment 
period,  interested  persons  were  afforded 
an  opportunity  to  request  a  pubUc 
hearing.  The  comment  period  closed  on 
March  17, 1988;  no  comments  were 
received  and  no  hearing  was  requested. 

Order  Granting  Pannanant  Exenqition 

Based  upon  the  entire  record  of  this 
proceeding,  ERA  has  determined  that 
the  petitioner  has  satisfied  all  d  the 
eli^bility  requirements  fd  the  req'^ested 
exemption  as  set  forth  in  10  CFR  503.32, 
and  pursuant  to  section  212(g)  d  FUA, 
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ERA  hereby  grants  the  petitioner's  . 
permanent  exemption  for  the 
powerplant  to  be  installed  at  its  facility 
in  Ft.  Pierce.  Florida,  permitting  the  use 
of  natural  gas  or  oil  as  a  primary  energy 
source  in  the  unit.  Pursuant  to  section 
702(c)  of  the  Act  and  10  CFR  501.69  any 
person  aggrieved  by  this  order  may 
petition  for  judicial  review  at  any  time 
before  the  60th  day  following  the 
publication  of  this  order  in  the  Federal 
Register. 

Isaoed  in  Washington,  DC  on  May  18, 1968. 
Robert  L  Iteviat. 

Director.  Office  of  Fuels  Programs,  Economic 
Regulatory  A  dministration. 
|FR  Doc.  88-1249S  Filed  6-2-88:  8:45  am] 
B&IMG  COOC  M«»41-M 


Federal  Energy  Regulatory 
Commission 

[Docket  Na  GPW-1-«»] 


DIvWon  of  Producer  Regulation  v. 
PltMlfts  66  Natural  Gas  Co^  Complaint 

May31.  ige&  j 

On  October  2, 1987.  the  Commission's 
Division  of  Producer  Regulation  (Staff) 
filed  a  complaint  pursuant  to  18  CFR 
271.110S(d)(2]  and  Rule  206  of  the     | 
Federal  Energy  Regulatory  | 

Commission's  (Commission)  Rules  of 
Practice  and  Procedure.  18  CFR  385.206. 
Staff  alleges  that  Phillips  66  Natural  Gas 
Company  (Phillips)  has  calculated  and 
received  reimbursement  for  production- 
related  costs  in  excess  of  that  permitted 
by  §  271.1104  and  by  the  applicable  gas 
sales  contract.  Specifically,  Staff 
disputes  PhiUips'  collection  of  a  contract 
allowance  for  gathering  and 
compression  calculated  on  total 
quantities  of  gas  delivered  at  the  outlet 
of  a  gas  processing  plant  in  lieu  of  being 
calculated  on  a  well-by-well  basis.  Staff 
requests  the  Production-Related  Costs 
Board  (Board)  to  find  that  Phillips' 
method  of  calculating  production-related 
costs  is  in  violation  of  {  271.1104  and  to 
order  refunds. 

Staff  states  that  Phillips  is  selling  gas 
to  Panhandle  Eastern  Pipe  line 
Company  (Panhandle)  under  Phillips' 
contract  No.  GCF  6068  (Contract)  dated 
March  6, 1979.  The  Contract  provides 
that  Panhandle  will  pay  Phillips  24.0 
cents  per  Mcf,  plus  compressor  fuel,  as 
an  allowance  for  gathering  and 
compression,  for  all  volumes  of  gas 
delivered  at  either  of  two  locations. 
During  an  audit  of  Phillips,  Staff      i 
discovered  that  many  wells  were 
assigned  a  section  110  allowance  in 
excess  of  the  24.0  cents  rate  permitted 
by  the  contract.  When  contacted  by 
Staff,  niillips  stated  that  the  intent  of 


the  contract  is  that  the  24.0  cents  rate 
applies  to  total  volumes  delivered. 
Panhandle  concurs  with  Phillips. 

Staff  asserts  thatPhillips  has  been 
collecting  a  price  for  production-related 
costs  in  excess  of  the  24.0  cents  contract 
rate  for  certain  wells.  In  addition.  Staff 
states  that  if  by  using  the  generic 
approach  on  a  well-by-well  basis  a  well 
is  entitled  to  less  than  the  24J)  cents 
rate,  then  1 271.1104  permits  Hiillips  to 
collect  only  the  lesser  generic  rate. 

In  support  of  its  claim.  Staff  states 
that  }  271.1104(f)  requires  production- 
related  cost  charges  to  be  described  on 
a  well-by-well  basis.  Further, 
S  271.1104(d)(1)  makes  it  clear  that  the 
amount  necessary  to  recover  a 
production-related  expense  is  the  lesser 
of  an  expressly  authorized  contract 
amount  or  the  generic  allowances  as 
specified  in  9  271.1104(d)(l)(iHiv).  In 
addition.  Staff  claims  that  responses 
from  Phillips  acknowledge  that  generic 
allowances  in  excess  of  24.0  cents  per 
Mcf  had  been  calculated  and  assigned 
to  some  wells. 

Staff  claims  that  correspondence  with 
Hiillips  has  produced  unsatisfactory 
results  concerning  the  proper  amounts 
which  may  be  collected  for  production- 
related  costs  under  the  contract  and  that 
Phillips  has  concluded  that  no  refunds  ~ 
are  due.  Additionally,  Staff  states  that 
Phillips  has  requested  the  right  to 
participate,  with  full  rights  as  a  party,  in 
any  hearing  that  may  arise  if  the  matter 
is  referred  to  the  Board.  Therefore.  Staff 
requests  the  Board  to  determine  that 
Phillips  is  in  violation  of  1 271.1104  and 
issue  an  order  requiring  Phillips  to 
refund  amounts  collected  for 
production-related  costs  in  excess  of 
that  permitted  by  the  Regulations. 

Under  the  Rules  206(b)  and  213(a).  18 
CFR  385.206(b)  and  385.213(a).  Phillips 
must  file  an  answer  to  Staff's  complaint 
with  the  Commission  unless  otherwise 
ordered  by  the  Commission.  Under  Rule 
213(e).  18  CFR  365.213(e).  any  person 
failing  to  answer  a  complaint  may  be 
considered  in  default  and  all  relevant 
facts  stated  in  such  complaint  may  be 
deemed  admitted.  Phillips  shall  file  its 
answer  with  the  Commission  not  later 
than  15  days  after  publication  of  this 
notice  in  the  Federal  Register. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  protest  or 
a  motion  to  intervene  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214, 18  CFR  385.211  and  385.214.  All 
such  protests  or  motions  should  be  filed 
not  later  than  15  days  after  publication 
of  this  notice  in  the  Federal  Register. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 


appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  CaabeU. 
Acting  Secretary. 

[FR  Doc  88-12512  Filed  6-2-88;  8:45  am] 
sajJHQ  cooe  ctit-ovm 


[Docttet  Na  C88S-51-000,  et  aL] 

VAC  Petroleum  Co^  Inc^  at  aU 
AppHcatione  for  SmeR  Producer 
Certificate  i 

June  1,1988. 

Take  notice  that  each  of  the 
Applicants  listed  herein  has  filed  an 
application  pursuant  to  section  7(c)  of 
the  Natural  Gas  Act  and  §  157.40  of  the 
Commission's  Regulations  thereunder 
for  a  small  producer  certificate  of  public 
convenience  and  necessarity  authorizing 
the  sale  for  resale  and  delivery  of 
natural  gas  in  interstate  commerce,  all 
as  more  fully  set  forth  in  the 
applications  which  are  on  file  with  the 
Commission  and  open  to  public 
inspectioiL 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
applications  should  on  or  before  June  15, 
1988,  file  with  the  Federal  Energy 
Regulatory  Commission.  Washington, 
DC  20426.  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211. 385,214).  All  protests  filed  with 
the  Commission  will  be  considered  by  it 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
petition  to  intervene  in  accordance  with 
the  Commission's  rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicants  to  appear  or 
to  be  represented  at  the  hearing. 
LoiaD-CaalMll, 
Acting  Secretary. 


OocfcalNo. 

OMFIWt 

CSe8-61-000.... 

'4-1S-88 

VAC  PMroiaum  Co. 
Inc.,  P.O.  BOK 
780106,  WicMa, 
KS  67276-0106 

'  Thto  notice  doM  not  provide  for  coMoUdation 
for  hearing  of  the  laveral  matter*  covered  herein. 
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DodwlNo. 

tMaRM 

AfVlcanl 

CS86-S9-000.- 

•*3-j»-8e 

SitMn  Qiaup  c/o 
B*ar4Botlt, 
555l3mSkMl, 
N.W..Suii500 

c^m,  wMiwi^on, 
OC20004-110e. 

CS88-61-000-^ 

4-21-86 

Feobion  01 A  Gh 
Coip.,  SuNs  4460, 
SSSOaySkMl. 
HoiMlon,TX 
77002. 

CS88-e2-000_^ 

«  4-22-68 

JmnMKQUbt. 
1106On«En«gy 
Square,  Oritas, 

CS86-64-000.-. 

•5-»4e 

CwwIOIAGn 
(UA)  Inc.,  360. 

- 

708-1161 

- 

AvmiM  S.W., 
Origmr,  Mtaita. 
CMWta  T2R  0E4. 

CS88-65-000„ 

4-29-88 

IMptoPrapwiiM 
Cotp,P.O.BaK 
5427,  TA 
Denm.Oo 
80217-6427. 

CS88-66-000.... 

5-4-88 

UM  01  Co..  1144 
T«R>En«gy 

JSiy^pf  OalM, 
TX  75206. 

CS88-67-000.... 

•5-6-88 

AgrMOICo.,«r 
at.*  401  W. 
T«g(n,Suil«610, 
Midtand,TX 
79701. 

CS88-68-000.... 

5-17-68 

HottdBy  DfWng, 

mc.  P.O.  BoK 

3489.  Midtand,  TX 
79702. 

>  ApplcMlon  raoslMd  March  7.  1968.  FVng  data 
is  dM*  of  raoaipl  of  «no  fM. 
•AddMionri  malMW  fKMiMd  April  20  and  Miy  10. 

'ApplcwM  Malaa  Ihal  ttw  Stoan  Group  la  oom- 
priMd_o(  Aiwa  Lou  Hohmc  Aima  Um  Home  Enanar 


amandad  to  raNadJaanaa  A.  GUM  aa  ma  appllcwt 
for  amaR  produoar  oartlcaia. 

*^pi^an  racalMd  Apdl  12. 1966.  FMoq  dato  la 

ila  of  taoalpl  dMnglaa. 

.  »-— ' — '  — '-^raoaiaad  May  17. 1966. 


aon:  Taiaaa  Hoaw;  Jaan  E.  Kayaar.  Cai 
Keyaan  and  Jamaa  Montaooa  and  Anna  May 
Co^xacutora  of  tia  BtSm  of  Chailaa  W. 
who  are  atBMad  tor  iha  panpoaai  of  1i 

157.40(a)(3). 

_ « Appioiiion  am  InMa^  asd  indar  tw  nma  of 
FVe  Statoa  UnMad-lW/.  Bv  Mar  dMad  M^  11, 
1968.  fcafcwd  may  16.  19M.  ttw  ivipicaaon  waa 


CoMi, 

.   ..  coiMa, 

of   16  CFR 


*  Tha  ar  atpailiaa  ara:  fl&  Guanawr;  Jotn  P.  CM 
CompariK  CEB  01  Oompany;  EAB  (31  CoRipany: 
PVB  01  CompMV;  Btack  Boar  Ol «  Gaa  Ob.;  Ban  tC 
SmHh:  Audray  Batai:  Aigaa  01  Oompany,  Vnjatoa: 
Jamaa  R.  Laaton.  Jr.  andltary  E.  Laaton. 

[Ht  Doc  8I»-12S1S  FHed  8-2-88;  8:45  am] 

BMJJNO  COOC  a717-«1-« 


ENVIRONMENTAL  PROTECTION 
AGENCY 

(ER-rRL-33B1-31 

Envlronmantal  Impact  Statamanta  and 
Ragulationa;  Avaiabllity  o(  EPA 
Conunanta 

Availability  of  EPA  comments 
prepared  May  16, 1968  tfarongfa  May  20. 
1988  pursuant  to  the  EDviroomental 
Review  lYocess  (HIP),  undw  section  306 


of  the  Clean  Air  Act  and  section 
102(2)(c)  of  the  National  Environmental 
Policy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  Activities  at 
(202)  382-5074. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (ElSa)  was  published  in  FR 
dated  April  22, 1988  (53  FR  13318). 

Draft  EISs 

ERP.  No.  D-APS-K61092-CA  Rating 
ECZ  Mr.  Shasta  Ski  Area  Development, 
Special  Use  Permit  Shasta-Trinity 
National  Forest.  ML  Shuta  Ranger 
District,  Siskiyou  Cmmty,  CA. 

Summaiy 

EPA  has  amoeroa  about  die  on-site 
disposal  of  wastewater,  and  requests 
further  information  on  the  comulative 
impacts  of  die  project 

ERP.  No.  D-AFS-L85117-OR.  Rating 
EC2,  Williamette  National  Forest  Land 
and  Resource  Management  Han, 
Implementation.  Qackamas,  Lane, 
Douglas,  Jefferson.  Linn  and  Marion 
Coimties.  OR. 

Summary 

EPA's  primary  concern  with  this 
doctmient  is  that  Standards  and 
guidelines  for  water  and  a  water  quality 
monitoring  plan  needs  to  be  more  hilly 
developed  in  the  final. 

ERP.  No.  D-AFS-18S120-OR.  Rating 
EC2.  Umpqua  National  Forest  Land  and 
Resource  Management  Plan, 
Implementation,  Lane,  Douglas  and 
Jackson  Counties.  OR. 

Summary 

EPA's  primary  concern  with  this 
project  is  that  the  Standards  and 
GuideUnes  for  water  and  a  water  quality 
monitoring  plan  needs  to  be  more  fully 
developed  in  the  final  ElS/plan. 

ERP.  No.  DA-COE-AX364-LA. 
Rating  LO,  Lake  Pontchartrain  and 
Vicinity  Hurricane  Protection  Project 
Fish  and  Wildlife  Mitigation  Plan. 
Implementation.  Jefferson.  St  John  the 
Baptist  St  Charles.  Oiieans  and  St 
Bernard  Parishes.  LA. 

Summaiy 

EPA  expresses  no  objections  to  the 
pn^wsed  alternative  as  described  in  the 
draft  EIS.  EPA  supports  the 
implementation  of  Plan  0.  die 
Tentatively  Selected  Plan  for  mitigation. 

ERP.  No.  D-MMS-A02222-00,  Rating 
ECZ  1669  North  Adantic  Planning  Area 
Outer  Continental  Shelf  (OCS)  Oil  and 
Gas  Sale  No.  96,  Lease  Offierings.  MA. 
NH.  ME.  RL  CT,  NY  and  NJ. 


EPA  recommended  that  certain 
deferral  areas  (additional  canyon  heads, 
traffic  safety  fairways,  waters  deeper 
than  2,000  meters,  and  areas  in  the  shelf- 
break  zone)  be  eliminated  from  this  sale. 
EPA  also  stron^y  recommends  that  any 
development  and  production  from  this 
or  future  North  Atlantic  lease  sales  be 
preceded  by  development  and 
production  EISs. 

(Note:  The  above  summary  should  have 
appeared  in  the  5-20-88  FR  Notice.) 

ERP.  No.  D-SFW-LB403&-AK  Rating 
ECZ  Arctic  National  Wildlife  Refuge. 
Comprehensive  Conservation  Plan. 
Wilderness  Review  and  Wild  River 
Plan,  Implementation,  AK. 

Summary 

EPA  has  concerns  that  this  document 
provides  no  discussion  of  how  the 
Comprehensive  Conservation  Plan 
implementation  might  change  if  federal 
and  state  funding  are  less  than  required. 
Secondly,  the  impacts  to  threatened  and 
endangered  species  are  not  evaluated  as 
a  separate  resource  category.  EPA  feels 
because  of  uncertainty  about  what 
future  activities  will  be  aUowed  under 
the  preferred  alternative,  the  final  EIS 
needs  to  coMmit  to  a  NEPA  public 
review  process  if  major  changes  to  the 
CCP  are  considered  during  periodic 
reviews  in  the  future. 

ERP  No.  D-SFW-L64039-AK.  Rating 
LO,  Alaska  Maritime  National  Wildlife 
Refuge.  Comprehensive  Conservation 
Plan  and  Wilderness  Review, 
Implementation  and  Wilderness 
Recommendations,  Forrester  Island  to 
near  Barrow  on  the  Arctic  Ocean,  AK. 

Summary 

EPA  has  no  objections  to  the  proposed 
activities  as  described  in  this  document 
The  preferred  alternative  would  provide 
reasonable  protection  for  refuge 
resources  and  values  while  providing 
flexibility  for  a  variety  of  uses  in 
localized  areas  that  are  already 
experiencing  more  intensive  human  use. 

ERP  No.  D-USA-F11013-MN.  Ratinj? 
EC2,  Camp  Ripley  Army  National  Guard 
Training  Site,  Mission  Expansion  and 
Multiple  Construction,  Implementation, 
Morrison  County.  MN. 

Summary 

EPA's  concerns  relate  to  the  project's 
potential  impacts  upon  wedands  and  air 
quality.  EPA  seeks  a  commitment  to 
prepare  additional  environmental 
documents  for  pubhc  review  for 
individual  projects  affecting  weUands. 
EPA  would  also  like  to  review  the 
upcoming  detailed  study  regarding 
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future  handling  of  solid  waste  at  the 
Camp. 

Final  EISs 


ERPNo.  F-AFS-L65107-OR.  Bull  Run 
Blowdown,  Wind  Damage  Trees 
Management  Plan,  Implementation,  Mt. 
Hood  National  Forest  Clackamas,  Hood 
River  and  Multnomah  Counties,  OR. 

Summary 

EPA  has  no  objections  to  the  project 
as  proposed. 

ERPNo.  F-BLM-/02012-WY,  Sohare 
Creek  Unit  Exploratory  Oil  Well  No.  1- 
35,  Approval  and  Permits,  Bridger-Teton 
National  Forest,  Teton  County,  WY. 

Summary 


Dated:  May  31, 198a 
Ann*  Nortoo  MUler, 

Acting  Director.  Office  of  FedemJ  Activities. 
PH  Doc  88-12560  Filed  6-2-88: 8:46  am] 


EPA  notes  satisfactory  responses  to 
some  issues  raised  in  the  review  of  the 
draft  EIS,  but  concerns  remain  on  plans/ 
measures/thresholds  to  document  water 
quality  standards  compliance; 
docimientation  for  the  cumulative 
impacts  analysis  and  determinations  of 
no  signiHcant  impacts  to  fisheries;  and 
the  Forest  Service  policy  for  restoration 
of  in-stream  impacts.  Contrary  to  the 
cover  sheet  of  the  EIS,  EPA  was  not  a 
cooperating  agency. 

ERPNo.  F-FAA-B51012-CT.  Groton- 
New  London  Airport  Runway  5  Medium 
Intensity  Approach  Lighting  System 
Installation,  Funding,  City  and  Town  of 
Groton.  CT. 


Summary 

EPA  has  found  this  project  to  be 
satisfactory. 

ERPNo.  F-NPS-J70015-00,  Fishing 
Bridge  Developed  Area,  Development 
Concept  Plan,  Implementation, 
Yellowstone  National  Park,  Fremont 
County,  ED,  Park  and  Gallatin  Counties. 
MT  and  Park  and  Teton  Counties,  WY. 

Summary 

EPA  has  no  objections  to  the  project 
for  reducing  human/bear  confrontations 
as  proposed. 

ERPNo.  F-UAF-K21002-GU.  Uruno 
Beach  (Urunao  Beach)  Cleanup  Program, 
Implementation.  Guam. 

Summary 

EPA  requests  that  the  Record  of 
Decision  consider  the  proposed  action's 
compliance  with  several  U.S.  and  Guam 
laws  governing  hazardous  substances, 
and  that  the  ROD  contain  a  commitment 
that  all  Federal  and  Guam 
Environmental  Protection  requirements 
will  be  followed  if  hazardous 
substances  are  discovered  in  the  project 
area. 


[ER-fRL-3391-2] 

EnvironnMntal  lmf»aot  StatofiMfits; 
Availability 

Responsible  Agency:  Office  of  Federal 

Activities,  General  Information  (202) 

382-5073  or  (202)  382-5075. 
Availability  of  Environmental  Impact 

Statements  Filed  May  23. 1988  Through 

May  27. 1988  Pursuant  to  40  CFR  1505.9 

EIS  No.  880164.  Draft,  AFS,  CA,  South 
Fori(  Fire  Recovery  and  Salvage 
Project  August  Thru  October  1987. 
South  Fork  Roadless  Area  Land  and 
Resource  Management  Plan. 
Implementation,  Shasta-Trinity 
National  Forest  Trinity  County,  CA, 
Due:  July  la  198a  Contact:  Dan 
Angello  (916)  628-6227. 

EIS  No.  880165.  Draft,  SCS.  NV,  East 
Walker  Watershed  Project  Water 
Management  Improvement  and 
Sediment  Deposition  Reduction, 
Funding  and  Implementation,  Lyon 
County,  NV.  Due:  July  la  198a 
Contact:  Charles  R.  Adams  (704)  784- 
5863. 

EIS  No.  880166.  Draft  AFS,  GA,  AL,  FL. 
SC,  LA.  NC.  MS.  TX.  Coastal  Plain/ 
Piedmont  National  Forests  and 
Grasslands  Vegetation  Management 
Plan.  Implementation,  US  Forest 
Service  Southern  Region,  AL.  GA.  FL, 
SC,  NC,  LA,  MS,  and  TX.  Due:  August 
25. 198a  Contact:  Steve 
McCorquodale  (404)  347-7078. 

EIS  No.  880167.  DSuppl.  SEW,  AK, 
Kanai  National  Wildlife  Rufuge 
Comprehensive  Conservation 
Management  Plan,  Wilderness 
Recommendations,  Designation  or 
Nondesignation,  Kenai  Peninsula 
Borough.  AK,  Due:  July  la  198a 
Contact:  David  Heffeman  (202)  343- 
1014. 

EIS  No.  880168.  Draft.  COE.  CA.  Ox 
Mountain  Sanitary  Landfill 
Expansion,  Apanolio  Canyon  Site.  404 
Permit  Apanolio  Creek,  San  Mateo 
County.  CA,  Due:  July  la  1988, 
Contact:  Barney  Opton  (415)  974-0442. 

EIS  No.  880169,  DSuppl,  COE,  WA, 
Chehalis  River  Flood  Control  Project 
South  Aberdeen  and  Cosmopolis. 
Design  Modifications, 
Implementation,  Grays  Harbor 
County,  WA,  Due:  July  la  198ft 
Contact:  Forest  Brooks  (206)  764-3456. 

EIS  No.  880170.  DSuppL  UPS,  NY. 
Manhattan  General  Mail  Facility 
Complex  Development  Additional 


Alternative  Analysis  Study. 
Implementation,  New  York  City,  New 
York  County,  NY,  Due:  July  Ift  198a 
Contact:  Charles  Vidich  (203)  285- 
7254. 

EIS  No.  880171,  Final,  COE,  LA.  Des 
Moines  Recreational  River  and 
Greenbelt  Area  Development. 
Operation  and  Maintenance, 

.    Implementation,  Webster,  Hamilton. 
Boone,  Dallas,  Polk.  Warren.  Marion, 
Jasper  and  Mahaska  Counties,  lA, 
Due:  July  5, 1988,  Contact-  Mike 
Cockerill  (309)  788-6361. 

EIS  No.  88017Z  Draft  FHW.  OH.  OH- 
297/Whippe  Avenue  Improvement  US 
30  Interchange  at  Raff  Road/ Whippe 
Avenue/OH-297  to  1-77  Interchange 
at  Everhard  Road,  Funding,  Stark 
County,  OH,  Due:  July  la  1988, 
Contact  James  Steele  (614)  469-6896. 
Dated  May  31, 1988. 

Anne  Norton  MiUar, 

Acting  Director,  Office  of  Federal  Activities. 

[PR  Doc  88-12591  Filed  6-2-88:  8:45  am] 

■LUNO  coot  WM-Ce-M 


FEDERAL  MARITIME  COMMISSION 
Agreement(s)  Hied 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(8)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 
Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street 
NW.,  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission,  Washington,  DC 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  9  572.603  of  Title 
46  of  die  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  224-000015-007 
Title:  Port  of  New  Orleans  Terminal 

Agreement 
Parties:  Board  of  Commissioners  of  The 
Port  of  New  Orleans  Continental 
Grain  Company  (Continental) 
Synopsis:  The  agreement  amends  the 
basic  agreement  to  terminate 
Continental's  first  call  on  berth  privilege 
affecting  the  barge  mooring  area  at 
Westwego,  Louisiana. 

Agreement  No.:  224-200123 
Title:  South  Carolina  State  Ports 
Authority  Terminal  Agreement 


Parties:  South  Carolina  State  Ports 
Authority  (SCSPA)  Sea-Und  Service, 
Inc.  (Sea-Land) 

Synopsis:  Pursuant  to  this  agreement 
SCSPA  grants  Sea-Land  exclusive  use 
of  40  acres  to  be  used  for  container 
shipping  operations  and  preferential 
use  of  a  container  berth  and  up  to 
three  container  cranes  for  specified 
days  of  the  week. 

By  Order  of  the  Federal  Maritiiiie 
CommisBion 

Dated:  May  31, 1988. 

Tony  P.  Konunoth, 

Assistant  Secretary. 

[FR  Doc.  88-12553  Filed  6-2-88;  8:45  am] 

BMJJNO  COOC  t7l»41-« 


FEDERAL  RESERVE  SYSTEM 

Clyde  Hnancial  Corp.,  et  aL;  Fomtation 
of,  Acquisitions  by,  and  Mergers  of 
Banic  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
S  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  oi-  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation-would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  June  27, 
1988. 

A.  Federal  Reserve  Bank  of  Dallas 
(W.  Arthur  Tribble,  Vice  President)  400 
South  Akard  Street,  Dallas,  Texas  75222: 

1.  Clyde  Financial  Corporation,  Clyde, 
Texas;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  The  Peoples  State  Bank, 
Clyde,  Texas. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck,  Vice  President)  104 
Marietta  Street  NW..  Atlanta,  Georgia 
30303: 
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1.  First  Commercial  Bancshares.  Inc., 
Jasper,  Alabama;  to  merge  with  Cahaba 
Bancorp,  Trussville,  Alabama;  and 
thereby  indirectly  acquire  Cahaba  Bank 
&  Trust  Trussville,  Alabama.  * 

Board  of  Governors  of  the  Federal  Reserve 
System.  May  27, 1988. 

William  W.  Wilet. 

Secretary  of  the  Board. 

[FR  Doc  88-12463  Filed  6-2-68;  8:45  am] 

BttJJNO  COOC  ttlO-01-M 


Delhi  BancslMrss,  Inc.;  Acquisition  of 
Company  Engaged  in  Permissibi* 
Nonbanldng  Activities 

The  organization  listed  in  this  notice 
has  applied  under  S  225.23  (a)(2]  or  (f)  of 
the  Board's  Regulation  Y  (12  CFR  225.23 
(a)(2)  or  (f))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  12  U.S.C. 
1843(c)(8))  and  S  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  Usted  in  S  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
appUcation  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
putweigh  possible  adverse  effects,  cush 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  June  24, 1988. 

A.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 


1.  Delhi  Bancshares,  Inc.,  Traer,  Iowa; 
to  become  a  bank  holding  company  by 
acquiring  Manchester  Insurance  Service, 
Manchester,  Iowa;  and  thereby  engage 
in  property  and  casualty  insurance, 
accident  and  health  insruance,  crop  and 
hail  insurance,  and  life  insurance  and 
annually  products,  pursuant  to 
§§  225.25(b)(8)(iii)  and  225.25(b)(8)(vi)  of 
the  Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  May  27. 1968. 
William  W.  VfOw, 
Secretory  of  the  Board. 
[FR  Doc.  88-12464  Filed  6-2-88;  8:45  am]   . 
BILUNO  CODE  •210-01-«i 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  tlM  Secretary 

Agency  Fonns  Submitted  to  tiie  Office 
of  Management  and  Budget  for 
Clearance 

Each  Friday  the  Department  of  Health 
and  Human  Services  (HHS)  publishes  a 
list  of  information  collection  packages  it 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  The  following  are  those 
packages  submitted  to  OMB  since  the 
last  list  was  published  on  May  27, 1988. 

Health  Care  Financing  Administration 

(Call  Reports  Clearance  Officer  on  301- 
594-1238  for  copies  of  package) 

1.  Provider  for  Reimbursement 
Manual,  sections  2721, 2722,  and  2725 
Requests  for  Exception  to  End  Stage 
Renal  Disease  Composite  Rates — 0938- 
0396 — sections  2721,  2722  and  2725 
provider  reimbiu'sement  manual 
describes  the  information  that  End  Stage 
Renal  Disease  facilities  must  submit  to 
justify  an  exception  request  to  their 
composite  rate.  Respondents:  Businesses 
or  other  for-profit,  Federal  agencies  or 
employees.  Non-profit  institutions,  Small 
businesses  or  organizations.  Number  of 
Respondents:  150;  Frequency  of 
Response:  One-time;  Estimated  Annual 
Burden:  7,200  hours. 

2.  End  Stage  Renal  Disease  Facility 
Survey— 0938-0447— This  form  is 
completed  annually  by  all  Medicare 
approved  EBRD  facilities.  The  form  is 
designed  to  collect  information 
concerning  treatment  trends,  utilization 
of  services  and  patterns  of  practice  in 
treating  ESRD  patients.  Respondents: 
Businesses  or  other  for-profit.  Number  of 
Respondents:  1,701;  Frequency  of 


20368 


Federal  Register  /  Vol.  53.  No.  107  /  Friday.  June  3.  1988  /  NoUces 


Response:  Annually;  Estimated  Annaal 

Burden:  2.551  hours. 

OMB  Desk  Officer  Allison  Herron. 

Social  Security  Adminigtration 

(Call  Reports  Clearance  Officer  on  301- 
965-4149  for  copies  of  package) 

1.  Certification  by  Religions  Group — 
0960-0093— The  infonnaitmi  is  needed 
to  determine  whether  or  not  a  specific 
religious  group  and  it's  members  qualify 
for  the  self-employment  tax  exemption. 
Respondents:  Individuals  or  households, 
Non-profit  institutions.  Nimiber  of 
Respondents:  180;  Frequency  of 
Response:  One-time;  Estimated  Annual 
Burden:  45  hours. 

2.  Statement  of  Self-Employment 
Income— 0960-0046— The  information  is 
needed  to  determine  if  an  applicant  will 
have  at  least  the  minimum  amount  of 
self-employment  income  for  1-4  quarters 
of  coverage  in  the  current  year. 
Respondents:  Individuals  or  households. 
Number  of  Respondents:  5,000; 
Frequency  of  Response:  One-time; 
Estimated  Annual  Burden:  416  hours. 

3.  Application  for  Lump-Sum  Death 
Payment— 0960-0013— The  information 
is  used  to  determine  the  eligibility  of  an 
appUcant  for  the  lump-sum  death 
payment  and  to  whom  it  should  be  paid. 
Respondents:  Individuals  or  households. 
Number  of  Respondents:  735.000;      j 
Frequency  of  Response:  One-time:    '    ° 
Estimated  Annual  Burden:  122.500  hours. 

4.  Claimant's  Statement  when  Request 
for  Hearing  is  Filed  and  the  Issue  is 
Disability— 0960-0316— The  information 
is  needed  to  determine  a  claimant's , 
eligibihty  for  disability  insurance 
benefits.  The  affected  public  is 
comprised  of  individuals  who  request  a 
hearing  before  an  Administrative  Judge 
and  the  issue  is  disability.  Respondents: 
Individuals  or  households.  Number  of 
Respondents:  276,000;  Frequency  of 
Response:  One-time;  Estimated  Annual 
Burden:  69,000  hours. 

5.  Residual  Functional  Capacity 
Assessment — Mental  Residual 
Functional  Capacity  Assessment — 0960- 
0431 — ^The  data  on  these  forms  provides 
the  State  Agency  medical  consultants 
with  information  they  need  to  properly 
assess  a  claimant's  mental  or  physical 
ability  to  perform  work-related 
functions.  This  information  is  used  by 
the  consultants  to  help  them  make 
disability  determinations  for  SSA. 
Respondents:  State  or  local 
governments.  Number  of  Respondents: 
55;  Frequency  of  Response: 
Occasionally;  Estimated  Annual  Burden: 
447.315  hours. 

OMB  Desk  Officer:  Shannah  Koss- 
McCallum. 


Family  Snpport  Administration 

(Call  Repwts  Clearance  Officer  on  202- 
245-0652  for  copies  of  package) 

1.  FY  1988  Summer  Grantee  Survey  of 
the  Low  Income  Home  Energy 
Assistance  Program — 0970-0078 — ^This 
survey  obtains  updated  estimates  of 
Federal  and  non-Federal  funding 
sources,  uses  of  funds,  and  households 
to  be  assisted  during  FY  198&  The 
information  will  be  displayed  in  tables 
for  an  information  memorandum  to 
Congress.  Respondents:  State  or  local 
governments.  Number  of  Respondents: 
51;  Frequency  of  Response:  Annually; 
Estimated  Annual  Burden:  102  hours. 
OMB  Desk  Officer:  Shannah  Koss- 

McCallum. 

Office  of  tbe  Secretary 

(Call  Reports  Clearance  Officer  on  202- 
245-6511  for  copies  of  package) 

1.  Teenage  Parent  Demonstration 
Case  Manager  Questionnaire — ^NEW — 
This  survey  will  be  administered  to  all 
case  managers  in  the  teenage  parent 
demonstration  programs  and  will 
provide  information  with  which  to 
assess  the  importance  of  the 
backgrounds,  and  experiences  of  case 
managers  to  the  success  of  the 
intervention.  Respondents:  State  or  local 
governments.  Number  of  Respondents: 
70;  Frequency  of  Response:  Single-time; 
Estimated  Annual  Burden:  35  hours. 
OMB  Desk  Officer  Elaina  Norden. 

Office  of  Human  Development  Services 

(Call  Reports  Clearance  Officer  on  202- 
472-4415) 

1.  Case  Man.  section  475(5)(A)  of  the 
Social  Security  Act— 0980— 0140— 
Provides  incentive  payments  to  States 
which  meet  specific  foster  care 
protections  described  in  section 
475(5)(A).  Among  those  protections  is 
implementation  and  operation  of  a  case 
plan  which  is  designed  to  achieve 
placement  in  a  more  family  like  setting. 
Respondents:  State  or  local 
governments.  Number  of  Respondents: 
270,000;  Frequency  of  Response:  One- 
time; Estimated  Annual  Burden: 
1,080,000  hours. 
OMB  Desk  Officer  Shannah  Koss- 

McCalliun. 

Public  Health  Services 

(Call  Reports  Clearance  Officer  on  202- 
245-2100  for  copies  of  package] 

National  Institutes  of  Health 

1.  Survey  of  Physician's  Practice 
Behaviors  Related  to  the  Prevention  of 
Lung  Disease — NEW — A  random  sample 
of  physicians  practicing  in  five 


specialties  will  complete  mailed 
questionnaires  concerning  their 
assessment  and  intervention  behaviors 
regarding  lung  "diseases."  Analysis  of 
collected  data  will  produce  a  model  of 
physicians'  intervention  behaviors  for 
NHLBI  use  in  devek^ing  physician  and 
public  educational  programs  to  reduce 
lung  disease  morbidity  and  mortality. 
Respondents:  Non-profit  institutions. 
Small  businesses  or  organizations. 
Number  of  Respondents:  2,000: 
Frequency  of  Response:  Single-time; 
Estimated  Annual  Burden:  1,000  hours. 

Food  and  Drug  AdministratiiiD 

1.  Human  Factors  Regarding  the  Use 
of  Glucose  Monitoring  Equipment — 
NEW — ^FDA  needs  information 
regarding  diabetic  and  educational  user 
operation  of  {wrtable,  electronic  blood 
glucose  meters.  Medical  Device 
Reporting  System  suggests  problems  in 
operation  of  equipment  attributable  to 
inadequacies  in  assessing  problem  areas 
and  making  recommendations  for 
improved  procedures  and  new 
equipment  design.  Respondents: 
Individuals  or  households.  Number  of 
Respondents:  626;  Frequency  of 
Response:  One-time;  Estimated  Annual 
Burden:  707  hours. 

Health  Resources  Services 
Administration 

1.  Survey  of  Health  Education 
Assistance  Loan  (HEAL)  Defaulters — 
NEW— The  HEAL  Defaulters  survey  will 
be  used  to  provide  information  on  the 
factors  that  affect  HEAL  recipients' 
ability  to  repay  their  loans. 
Respondents:  Individuals  or  households. 
Number  of  Respondents:  2.500; 
Frequency  of  Response:  One-time; 
Estimated  Annual  Burden:  825  hours. 

Centers  for  Disease  Control 

1.  National  Ambulatory  Medical  Care 
Survey — NEW — Data  collected  bom 
office-based  iriiysidans  concerning 
patient  visits  are  aggregated  to  national 
statistics.  The  data  are  used  by  the 
public  and  private  sectors  for  public 
health  planning,  medical  education, 
health  manpower  assessment, 
epidemiologic  studies,  and  other 
medical  care  utilization  research. 
Respondents:  Businesses  or  other  for- 
profit  Small  businesses  or 
organizations.  Number  of  Respondents: 
2,600;  Frequency  of  Response: 
Occasionally;  Estimated  Annual  Burden: 
3,663  hours. 
OMB  Desk  Officer  Shannah  Koss- 

McCallum. 

As  mentioned  above,  copies  of  the 
information  collection  clearance 
packages  can  be  obtained  by  calling  the 
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Reports  Clearance  Officer,  on  one  of  the 
following  numbers: 

PHS:  202-245-2100 
HCFA:  301-594-1238 
FSA:  202-245-0652 
SSA:  301-965-4149 
OS:  202-245-6511 
OHDS:  202-472-4415 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
directly  to  the  appropriate  OMB  Desk 
Officer  designated  above  at  the 
following  address:  OMB  Reports 
Management  Branch,  New  Executive 
Office  Building,  Room  3208.  Washington. 
DC  20503.  ATTN:  (Name  of  OMB  Desk 
Officer). 

Dated:  May  31, 198& 
James  F.  "nkkatt 

Deputy  Assistant  Secretary,  Administrative 
and  Management  Services. 
[PR  Doc.  8&-12531  Filed  6-2-88;  8:45  am] 
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Centora  for  DIsMwe  Control 

Cooporativo  Agreoment*  Project 
Grants  for  Ctvonlc  Disoase  Control 
Program  Announcement  and 
AvallaliiHty  of  Funds  for  Fiscal  Year 
1988 

Introduction 

The  Centers  for  Disease  Control 
(CDC)  announces  the  availability  of 
funds  in  Fiscal  Year  1988  for  competitive 
applications  for  cooperative  agreements 
and/or  project  grants  for  the 
development  of  demonstration  Chronic 
Disease  Control  Programs.  The 
demonstration  projects  will  address 
planning,  development,  integration, 
coordination,  or  evaluation  of  programs 
to  control  chronic  disea8e(s).  "The  project 
may  address  more  than  one  activity  or 
disease. 

Authority 

These  cooperative  agreements  and/or 
grants  are  autiiorized  by  section  301  (a) 
(42  U.S.C.  241(a)  and  section  317(k](3] 
(42  U.S.C.  2476(K)(3]  of  the  Public  Health 
Service  Act.  as  amended.  The  Catalog  of 
Federal  Domestic  Assistance  Number  is 
13.283. 

Eligible  Applicants 

Eligible  applicants  for  this  program 
are  the  official  public  health  agencies  of 
States,  and  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  Guam,  the  Nordiem 
Mariana  Islands,  American  Samoa,  the 
Federated  States  of  Micronesia,  the 
Republic  of  the  Marshall  Islands,  and 
the  Republic  of  Palau. 


Background 

Chronic  diseases  are  the  leading 
cause  of  death  and  long-term  disability 
in  industrialized  societies.  The  impact  of 
chronic  disease  in  terms  of  death  rates, 
years  of  potential  life  lost, 
hospitalization,  and  selected  measures 
of  disability  and  economic  burden  is 
well  documented.  Effective  preventive 
measures  could  avert  a  substantial 
portion  of  the  burden  of  chronic 
diseases.  Community  cardiovascular 
disease  interventions,  screening 
programs  for  early  detection  and 
treatment  of  breast  and  cervical  cancer, 
smoking  cessation  programs,  school 
health  curricula,  and  diabetes  control 
programs  to  name  a  few,  have  all 
demonstrated  the  potential  to  reduce  the 
impact  of  chronic  diseases. 

The  key  to  successful  efforts  directed 
at  chronic  diseases  is  the  effective  and 
integrated  application  of:  Surveillance, 
applied  epidemiology,  laboratory 
sciences,  evaluation,  and  health 
education;  dynamic  and  productive 
relationships  with  state  and  local 
organizations;  training;  and  extensive 
applied  management  of  effective  disease 
control  programs. 

Ideally,  an  integrated  program  should 
comprehensively  address  all  major 
chronic  diseases.  Similarly,  primary 
prevention  efforts  should  encompass  all 
modifiable  major  risk  factors.  For  some 
diseases  and  risk  factors,  effective 
interventions  currentiy  exist-that  should 
form  the  basis  for  initial  programmatic 
efforts.  However,  interventions 
available  for  certain  critical  risk  factors 
are  of  limited  effectiveness.  Moreover, 
for  some  chronic  diseases,  neither 
modifiable  risk  factors  nor  effective 
preventive  measures  are  known.  Clearly 
different  diseases  and  risk  factors  are  at 
different  steps  in  the  process  of 
translation  fi'om  research  into  applied 
prevention  practice;  some  areas  are 
ready  for  implementation  and 
evaluation,  while  significant  applied 
research  is  necessary  to  effectively 
address  other  important  chronic  disease 
problems.  For  still  others  we  must  await 
the  results  of  ongoing  basic  research. 

Setting  priorities  among  the  many 
conditions  defined  as  "chronic," 
includes  using,  for  example,  estimates  of 
disease  burden  and  severity  (mortality, 
morbidity,  disability  days,  etc.)  and 
preventability  (primary,  secondary,  and 
tertiary).  For  the  purposes  of  this 
announcement,  the  applications  should 
focus  on: 

1.  High  priority  chronic  diseases,  e.g.. 
cancers  (lung,  breast,  or  cervical); 
cardiovascular  disease  (ischemic  heart 
disease,  cerebrovascular);  diabetes  and 


its  complications;  chronic  obstructive 
lung  disease;  etc. 

2.  The  key  modifiable  risk  factors  for 
high  priority  disease,  e.g.,  smoking, 
hypertension,  hyperlipidemia,  sedentary 
lifestyle,  etc. 

or 

3.  General  capacity  building  for  strong 
chronic  disease  programs  in  such  areas 
as  surveillance,  integration  of  currently 
fragmented  activities,  and  the  building 
of  coalitions/advisory  groups  to  address 
high  priority  conditions  or  risk  factors. 

Purpose  and  Programmatic  Interest 

The  purpose  of  this  cooperative 
agreement/project  grant  program  is  to 
promote  the  ability  within  State  public 
health  agencies  to  prevent  and  control 
chronic  disease.  Projects  should  address 
one  or  more  of  the  following  goals  for 
the  selected  di8ease(s)  and/or  their 
related  risk  factors: 

A.  To  foster  and  mobilize  a  coalition 
of  public  and  private  agencies 
committed  to  a  common  agenda  for  the 
prevention  and  control  of  one  or  more 
chronic  diseases  or  chronic  diseases  in 
general.  The  coalition  should  operate  at 
the  state  and/or  local  level(s)  and 
should  include  professional,  voluntary, 
and/or  other  private  sector 
organizations,  as  well  as  State  and  local 
public  health  agencies.  The  coalition 
should  assist  the  state  and  local  health 
agencies  in  setting  priorities,  planning 
interventions,  and  in  evaluating  the 
effectiveness  of  chronic  disease 
programs. 

B.  To  conduct  chronic  disease 
surveillance  of  local  or  state  trends  in 
morbidity  and  mortality  to  identify  and 
rank  public  health  efforts,  generate 
hypotheses  relevant  to  their  prevention 
and  control,  and  evaluate  the 
effectiveness  of  intervention  programs. 
This  can  be  aimed  at  a  single  disease, 
although  multiple  data  sources  should 
be  used. 

C.  To  conduct  applied  research  such 
as  epidemiologic  studies,  operational 
research,  and  laboratory  investigations 
to  identify  opportunities  for  preventive 
actions. 

D.  To  demonstrate  the  impact  and/or 
evaluate  the  effectiveness  of  chronic 
disease  intervention  programs  in 
collaboration  with  other  State  and  local 
agencies  and  other  appropriate  groups. 
Demonstrations  which  emphasize  an 
integrated  approach  to  diseases  risk 
factors  and  which  plan  for  institutional 
changes  to  sustain  programs  over  time 
will  be  given  priority. 

E.  To  provide  education  for  health 
professionals  to  faciUtate  widespread 
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implementation  of  effective  intervention 
strategies. 

F.  To  conduct  directed  information 
and  education  programs  for  the 
prevention  and  control  of  chronic 
diseases.  This  should  be  targeted      ' 
toward  specific  high  risk  groups,  e.g. 
minorities,  specific  age  groups,  etc.  and 
should  include  evaluation. 

G.  To  develop  and  implement  a~- 1 
chronic  disease  program  which 
addresses  more  than  one  of  the  above 
listed  goals. 

H.  To  develop  and  test  marketing 
strategies  designed  to  improve 
utilization  of  services  directed  at  the 
prevention  and  control  of  chronic 
diseases  or  risk  factors. 

Program  Requirements 

A.  Cooperative  Agreement 

In  a  cooperative  agreement,  CDC  will 
assist  the  State  in  conducting  the 
project  The  application  should  be     . 
presented  in  a  manner  that  | 

demonstrates  the  applicant's  ability  to 
conduct  the  activity  in  a  collaborative 
manner  with  CDC 


1.  Recipient  Activities 

Due  to  the  nature  of  the  cooperative 
agreement,  and  the  diversity  of  projects 
that  may  be  approved,  activities  may 
vary.  For  example,  a  project  that  will 
demonstrate  an  intervention  directed  at 
a  single  chronic  disease  will  have 
different  activities  than  a  project  that 
will  utilize  an  advisory  committee  to 
assist  the  State  in  developing  its  own 
priorities  in  the  control  of  chronic      | 
diseases.  However,  some  general 
activities  would  be  expected  for  any 
applicant.  These  include: 

a.  Identify  sufficient  appropriately 
trained  staff  to  conduct  the  proposed 
activities. 

b.  Conduct  the  activities  described  in 
its  application  in  a  manner  that  will 
ensure  accomplishment  of  objectives. 

c.  Where  appropriate,  conduct  a 
strong,  scientifically  based  evaluation 
designed  to  determine  the  effectiveness 
of  the  activities. 

2.  Centers  for  Disease  Control  Activities 

In  addition  to  the  financial  support 
provided,  CDC  can  provide  assistance  to 
the  State  by: 

a.  Collaborating  in  the  design  and 
development  of  methods  for  data 
collection  and  data  analysis  that  can  be 
adapted  to  future  programs. 

b.  Collaborating  in  the  data  analysis 
and  evaluation  of  projects.  | 

c.  Providing  consultation  and  ' 
guidance  in  the  development  of  study 
protocols,  consent  forms,  training  aiul 
questionnaires  as  necessary. 


d.  Providing  consultation  in  describing 
the  epidemiology  of  the  specific 
di8ease(s)  selected. 

e.  Serving  in  an  advisory  capacity  to 
coalitions,  in  community  intervention 
programs,  etc. 

B.  Project  Grant 

A  project  grant  application  should  be 
designed  to  improve  the  core  capacity  of 
the  State  Health  Agency  to  prevent  and 
control  chronic  disease,  as  described  in 
"Purpose  and  Programmatic  Interest." 
As  is  described  in  the  PHS  Grants  Policy 
Statement  the  applicant  should  not 
expect  substantial  programmatic 
involvement  from  CDC  during  the 
project.  The  appUcation  should  be 
presented  in  a  manner  that 
demonstrates  the  applicant's  ability  to 
conduct  the  project  without  substantial 
involvement  from  CDC. 

C.  Determination  of  Which  Instrument 
To  Use 

Applicants  must  specify  the  type  of 
award  for  which  they  are  applying, 
either  grant  or  cooperative  agreement. 
CDC  will  review  the  applications  in 
accordance  with  the  appropriate 
criteria.  Projects  funded  through  a 
cooperative  agreement  that  involve 
collection  of  information  from  10  or 
more  respondents  will  be  subject  to 
review  under  the  Paperwork  Reduction 
Act 

Availability  of  Funds 

Approximately  $600,000  to  $1,500000 
will  be  available  in  Fiscal  Year  1968  to 
fund  up  to  10  projects.  Individual 
awards  will  range  from  $35,000  to 
$125,000.  It  is  expected  that  the 
cooperative  agreements/projects  grants 
will  begin  on  or  about  September  1, 
1988.  Depending  on  the  availabiUty  of 
funds,  it  is  expected  that  further  awards 
will  be  made  in  subsequent  years. 
Cooperative  agreements/project  grants 
are  usually  funded  in  12-moDth  budget 
periods  within  a  1-6  year  proiect  period. 
Funding  estimates  may  vary  and  are 
subject  to  change. 

Projects  are  intended  to  be  short  term 
and  address  specific  problems  as  noted 
in  "Purpose  and  Programmatic  Interest" 
Non-federal  funding  sources  should 
provide  greater  shares  of  support  in  any 
later  budget  period. 

Use  of  Funds 

CooperatJAre  agreement/project  grant 
funds  shall  not  be  used  for  treatment  or 
treatment  services. 

Review  and  Evaluation  Criteria 

Applications  will  first  be  grouped  by 
the  chronic  disease(s)  they  address. 
Applications  will  he  reviewed  cmd 


ranked  with  other  applications  in  that 
specific  chronic  disease  category.  A 
separate  category  will  be  established  for 
projects  addressing  multiple  diseases. 
Applications  will  be  reviewed  and 
evaluated  based  upon  the  following 
criteria: 

1.  Evidence  of  the  applicant's 
understanding  of  the  problem  and  the 
purpose  of  the  cooperative  agreement/ 
project  grant 

2.  Consistency  of  the  application  with 
the  stated  programmatic  interests  of  the 
CDC. 

3.  The  consistency  of  the  measureable 
objectives  with  die  stated  purpose  of  the 
cooperative  agreement/project  grant 
and  the  ability  tojneet  the  objectives 
and  timetable  within  the  specified 
period. 

4.  The  adequacy  of  the  applicant's 
plan  to  monitor  progress  toward  meeting 
the  objectives  of  the  project 

5.  The  extent  to  which  the  budget  is 
reasonable,  adequately  justified,  and 
consistent  with  the  intended  use  of  the 
cooperative  agreement/project  grant 
funds. 

6.  The  applicant's  capability  to 
provide  the  staff  and  resources 
necessary  to  perform  and  manage  the 
project. 

AppUcation  Submission  and  Deadline 

The  original  and  two  copies  of  the 
application  form  5161-1  must  be 
submitted  to  Henry  S.  Cassell  III,  Grants 
Management  Officer,  Grants 
Management  Branch,  Prociu'ement  and 
Grants  Office,  Centers  for  Disease 
Control,  255  East  Paces  Ferry  Road.  NE., 
Room  300,  Atlanta,  GA  30305.  on  or 
before  July  1, 1988. 

A.  Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either: 

1.  Received  on  or  before  the  deadline 
date,  on 

2.  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  independent  review  group. 
(AppUcants  must  request  a  legibly  dated 
U.S.  Postal  Service  postmaric  or  obtain  a 
legibly  dated  receipt  frtim  a  commercial 
carrier  or  U.S.  Postal  Service.  Private 
metered  postmarks  shall  not  be 
acceptable  as  proof  of  timely  mailing.) 

B.  Late  Applications:  Applications 
whid)  do  not  meet  the  criteria  in  A.  1.  or 
2.  above  are  considered  late 
applications.  Late  applications  will  not 
be  considered  in  the  current  competition 
and  will  be  returned  to  the  applicant 

Other  Review  Requitemants 

Applications  are  not  subject  to  review 
as  governed  by  Executive  Order  12372, 


International  Review  of  Federal 
Programs. 

Where  To  Obtais  Additional 
Information 

Information  on  appUcation 
procedures,  copies  of  appUcation  fomu, 
and  other  material  may  be  obtained 
fixim  Harvey  Rowe,  Grants  Management 
SpeciaUst  Grants  Management  Branch, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control,  255  East  Paces 
Ferry  Road,  NE,  Room  300.  Atlanta,  GA 
30305.  telephone  (40«)  84^-6575  or  FTS 
236-6575. 

Technical  assistance  may  be  provided 
by  several  Centers.  Institutes,  and 
Program  Offices  writhin  CDC,  this  effort 
is  being  coordinated  by  Qiarles 
Golhnar.  Division  of  Diabetes  Control. 
Center  for  Prevention  Services.  Centers 
for  Disease  Control.  Atlanta,  GA  30333, 
telephone  (404)  639-1851  or  FTS  236- 
1851. 

Dated:  May  26, 1988. 
Robert  L  Foster, 

Acting  Director.  Office  of  Program  Support, 

Centers  for  Disease  Control. 

(FR  Doc.  88-12469  Filed  6-2-88;  8:45  am] 
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A  Workstwp  on  Prevention  of  HeaWi 
and  Ergonomic  ProMewe  In  VDT/ 
Offlce  Work;  Open  Meeting 

The  following  meeting  will  be 
convened  by  the  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH)  of  the  Centers  for  Disease 
Control  (CDC)  and  wiU  be  open  to  the 
pubUc  for  observation  and  participation, 
limited  only  by  the  space  available: 
Date:  August  8-11, 1988. 
Time: 
August  8-7:00  am-9:00  pm 
August  9-8KX)  am-SKX)  pm 
August  10-8:00  am-5:00  pm 
August  11-8:00  am-12:00  noon 
Place:  Marcum  Conference  Center, 

Miami  University,  Oxford,  Ohio. 
Purpose:  To  identify  proven  techniques 
that  can  be  appUed  for  the  control 
of  health  and  ergonomic  problems 
arising  from  VDT/ofBce  woric. 
Additional  information  may  be  obtained 
from:  Steven  L  Sauter,  Hi.D.,  Chief. 
Motivation  and  Stress  Research 
Section.  AppUed  Phychology  and 
Ergonomics  Branch,  4676  Columbia 
Parkway,  Mail  Stop  C-24, 
Cincinnati,  Ohio  45226,  Telephones: 
FTS:  684-8293,  Commercial:  513/ 
533-8293. 
Or 
Marvin  Dainoff,  PhD.,  Department  of 
Psychdogy.  Miami  Universtiy, 
Oxford.  Ohio  45(»6.  TELEPHONE: 
513/529-2414. 


Dated:  May  27, 1988. 
EhHn  HByer. 

Associate  Director  for  Policy  Coordination. 

Centers  for  Disease  Control. 

[FR  Doc.  88-12467  Filed  6-2-88: 8:45  am] 
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"Syntposiun)  on  Assessing 
Reproductive  Huerdsin  the 
Worlcptace";  Open  Meeting 

The  foUowing  symposium  will  be 
convened  by  the  National  Institute  for 
Occupational  Safety  and  Health 
(NIO»l)  ol  the  Centers  for  Disease 
Control  (CDC)  and  wiU  be  open  to  the 
pubUc  for  observation  and  participation, 
Umited  only  by  the  space  available: 
Date:  June  16-17, 1988. 
Time:  8  a.m.-5  p.m.,  June  16-17, 198a 
Place:  OMM  Netherland  Plaza,  35  W. 
5th  Street.  Cincinnati.  Ohio  45202. 
Purpose:  The  topics  that  will  be 

discussed  wiU  include:  Completed 
studies  assessing  reproductive 
indicators  in  bo&  male  and  female 
workers;  potentially  useful  new 
methodologies  for  the  analysis  of 
reproductive  effects;  evaluation  of 
potential  reproductive  toxicants  by 
the  National  Toxicology  Program 
(NTP),  Environmental  Protection 
Agency  (EPA),  and  NIOSH;  and 
regulation  of  reproductive  toxicants 
by  the  EPA,  Food  and  Drug 
Administration  (FDA),  and 
Occupational  Safety  and  Health 
Administration  (OSHA). 
Additional  information  may  be  obtained 
from:  Dr.  Steven  Schrader,  Wi.D., 
National  Institute  for  Occupational 
Safety  and  Health,  Robert  A.  Tafl 
Laboratories  (C-23),  4676  Columbia 
Parkway,  Cincinnati,  Ohio  45226, 
Telephones:  FTS:  684-82ia 
Commercial:  (513)  533-8210. 

Dated:  May  27. 1988. 
Bvin  HUyer. 

Associate  Director  for  Policy  Coordination, 
Centers  for  Disease  Control. 
[FR  Doc.  88-12468  FUed  &-2-8&;  8:45  sin] 
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Food  and  Drug  Administration 
[Docket  Na  7S6-0310] 

General  Bioeclence,  inc.;  Denial 
Wittiout  Prejudice  of  GRAS  Affirmation 
Petition 

agency:  Food  and  Drug  Administration. 
ACTtON:  Notice. 


:  The  Food  and  Drug 
Administration  (FDA)  is  denying 
without  prejudice  a  petition  [GRASP 
8G0212)  proposing  that  chlorine  dioxide 


used  in  water  to  disinfect  freshly 
slaughtered  red  meat  carcasses  is 
generaUy  recognized  as  safe  (GRAS). 

FOR  FURTHER  INFORMATION  CONTACT: 

Lawrence  ).  Lin,  Center  for  Food  Safety 
and  AppUed  Nutrition  (HFF-334).  Food 
and  Drug  Adminisb^tion,  200  C  St  SW., 
Washington,  DC  20204,  202-426-5487. 
SUPPLEMDITARY  MFORSMTION:  In  the 

Federal  Registar  of  November  7, 1978  (43 
FR  51845).  FDA  pubUsbed  a  notice  that  it 
had  filed  a  petition  (GRASP  8G0212) 
from  Krey  Packing  Co.,  3607  North 
Florissant  St,  St  Louis,  MO  63107,  and 
Shared  Technology,  Inc.,  721  OUve  St., 
Suite  1111,  St.  Louis,  MO  63101.  jointly 
proposing  that  chlorine  dioxide  used  in 
water  to  disinfect  freshly  slau^tered 
red  meat  carcasses  is  GRAS.  ba  the 
Federal  Register  of  October  3, 1980  (45 
FR  65675),  FDA  also  pnbUshed  a  notice 
that  these  two  companies  had  no  further 
interest  in  pursuing  the  petition  and  a 
new  company.  General  Biosdence,  Inc., 
214  Nordi  Sarah  St.,  St.  Louis,  MO  63108, 
had  assumed  responsibility  for  the 
petition. 

The  agency  informed  General 
Bioscience,  Inc.,  on  March  3, 1981,  that 
the  firm  needed  to  submit  specific 
additional  information  in  order  for  the 
agency  to  continue  its  review  of  the 
petition.  However,  the  company  has  not 
responded  to  FDA's  request  for  the 
additional  information  needed  to 
determine  that  the  petitioned  use  of 
chlorine  dioxide  is  safe. 

Because  the  petitioner  has  failed  to 
provide  the  information  requested,  FDA 
finds  that  it  is  unable  to  affirm  this  use 
of  chlorine  dioxide  as  GRAS  and  thus  is 
denying  the  petition.  However,  this 
denial  is  without  prejudice  to  the  future 
filing  of  a  petition  that  is  supported  by 
adequate  information  under  either  the 
GRAS  (21  CFR  170.35)  or  food  additive 
(21  CFR  171.1)  procedure. 

Dated:  May  24, 198& 
Fred  R.  Shank, 

Acting  Director,  Center  for  Food  Safety  and 

Applied  Nutrition. 

pit  Doc.  88-12460  Filed  6-2-a8: 8:45  am] 

BILUNG  COOE  4NIMI1-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

(AK-965-4213-15;  F-14932-A] 

Aiasks  Nstlve  Claims  Selection; 
StiaktooNk  Native  Corp 

In  accordance  with  Departmental 
regulation  43  CFR  2650.7(d).  notice  is 
hereby  given  that  a  decision  to  issue 
conveyance  under  the  provisions  of  Sec. 
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14(a)  of  the  Alaska  Native  Claims 
Settlement  Act  of  December  18, 1971. 43 
U.S.C  1601. 1613(a).  will  be  issued  to 
Shaktooli](  Native  Corporation  for 
approximately  .23  acre.  The  lands 
involved  are  in  the  vicinity  of 
Shaktoolik.  Alaska,  within  Sec  9.  T.  13 
S..  R.  13  W..  Kateel  River  Meridian. 
Alaska. 

A  notice  of  the  decision  will  be 
published  once  a  week,  for  four  (4) 
consecutive  weeks,  in  the  NOME 
NUGET.  Copies  of  the  decision  may  be 
obtained  by  contacting  the  Alaska  State 
Office  of  the  Bureau  of  Land 
Management  701  C  Street.  Box  13. 
Anchorage.  Alaska  99513  ((907)  271> 
5960). 

Any  party  claiming  a  property  interest 
which  is  adversely  affected  by  the 
decision,  an  agency  of  the  Federal 
government  or  regional  corporation, 
shall  have  until  July  5. 1988  to  Hie  aa 
appeal.  However,  parties  receiving    ' 
service  by  certified  mail  shall  have  30 
days  from  the  date  of  receipt  to  file  an 
appeal.  Appeals  must  be  filed  in  the 
Bureau  of  I^nd  Management  at  the 
address  identified  above,  where  the 
requirements  for  filing  an  appeal  may  be 
obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  with  the 
requirements  of  43  CFR  Part  4.  Subpart 
E,  shall  be  deemed  to  have  waived  their 
rights. 

Gary  K.  Seiti. 

Chief,  Branch  of  Northwest  Adjudication. 
[FR  Doc  88-12S84  Filed  6-2-68: 8:45  am] 


(NM-010-Oe-4121-02] 

Albuquerque  District,  New  Mexico; 
District  Advisory  Council  Meeting 

AQENCV:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  the  Albuquerque 
District  Advisory  Council  Meeting. 


;  The  Bureau  of  Land 
Management's  Albuquerque  District 
Advisory  Council  will  meet  on  Monday, 
June  20, 1988  at  8:30  a.m.  at  the 
Sagebrush  Inn  in  Taos,  New  Mexico. 
The  Council  will  receive  reports  on 
the  results  of  public  meetings  on  the  El 
Malpais  National  Conservation  Area 
management  plan  currently  being 
developed,  and  on  the  status  of  the  New 
Mexico  Wilderness  effort.  A 
representative  from  the  Environmental 
F'rotection  Agency  will  present 
information  about  EPA's  responsibilities 
on  public  lands,  and  the  Council  will 
consider  a  resolution  addressing 
hazardous  materials  problems  on  public 
lands. 


The  formal  meeting  will  adjourn  at 
approximately  11:30  a.m.  to  be  followed 
by  a  tour  of  various  issues  in  the  BLM's 
Taos  Resource  Area. 

The  public  is  invited  to  attend  the 
meeting  and  time  will  be  provided  for 
public  comment.  The  Albuquerque 
District  Advisory  Council  is  managed  in 
accordance  with  the  Federal  Land  Policy 
and  Management  Act  of  1976.  Minutes 
-  of  the  meeting  will  be  made  available 
for  review  within  30  days  following  the 
meeting.  For  additional  information, 
contact  Alan  Hoffineister.  Public  Affairs 
Specialist  435  Mmitano  NB.. 
AJbuquerque,  New  Mexico  87107,  (505) 
766^4504. 
Kficfaad  F.  RsHs, 
Associate  District  Manager. 
(FR  Doc  88-12581  Filed  6-2-88;  8:45  am] 

MUJNG  COOC  4310-f«-ll 


(AZ-04(M>7-4322-02] 

Saff  ord  District  Qraiinfl  Advisory 
Board  Meeting 

AQCNCV:  Bureau  of  Land  Management 

Interior. 

ACnON:  Notice  of  meeting. 

SUMMARY:  Notice  is  hereby  given  in 
accordance  with  Pub.  L  92-463,  that  a 
meeting  of  the  Safford  District  Grazing 
Advisory  Board  will  be  held. 
DATE  Friday.  July  1. 1988, 9KW  a.m. 
AOORESS:  Cluff  Ranch  Wildlife  Area, 
Pima,  Arizona. 

SUPMfMEMTARY  INFORMATION:  The 

agenda  for  the  meeting  includes  the 
following  items:  Time  Control  Grazing, 
Management  Updates,  and  Business 
bom  the  floor. 

The  meeting  is  open  to  the  public. 
Interested  persons  may  make  oral 
statements  to  the  Board.  A  written  copy 
of  the  oral  statement  may  be  required  to 
be  provided  at  the  conclusion  of  the 
presentation.  Written  statements  may 
also  be  filed  for  the  Board's 
consideratioa  Anyone  wishing  to  make 
an  oral  statement  must  notify  the 
District  Manager,  Bureau  of  Land 
Management  425  E.  4th  Street  Safford, 
Arizona  85546.  by  4:15  p  jn..  Thursday. 
June  3a  1988. 

Summary  minutes  of  the  Board 
meeting  will  be  maintained  in  the 
District  Office  and  will  be  available  for 
public  inspection  and  reproduction 
(during  regular  business  hours]  within 
thirty  (30)  days  following  the  meeting. 

Date:  May  27. 1968. 
Ray  A.  Brady. 
District  Manager. 
[FR  Doc  88-12589  Filed  6-2-88;  8:45  am] 

MUJNO  COOC  4310-31-11 


[WY-920-08-4111-1S;  W-10»3S7] 

Proposed  Reinstatsment  of 
Terminated  OH  and  Gas  Laassi 
Wyoming 

May  27, 1988. 

Pursuant  to  the  provisions  of  Ihib.  L 
97-451. 96  Stat.  2462-2466.  and 
Regulation  43  CFR  310e.2-3(a)  and  (b)(1), 
8  petition  for  reinstatement  of  oil  and 
gas  lease  W-100367  for  lands  in 
Campl)ell  County,  Wyoming,  was  timely 
filed  and  was  accompained  by  all  the 
required  rentals  accruing  from  the  date 
of  termination. 

The  lessee  has  agreed  to  the  amended 
lease  tenns  for  rentals  and  royalties  at 
rates  of  $7.00  per  acre,  or  fraction 
thereof,  per  year  and  not  less  than 
16'/'%  percent  respectively. 

The  lessee  has  paid  the  required  $500 
administrative  fee  and  $125  to  reimburse 
the  Department  for  the  cost  of  this 
Federal  Register  notice.  The  lessee  has 
met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
section  31  (d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920  (30  U.S.C 
188),  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
lease  W-109367  effective  May  1. 1988. 
subject  to  the  original  terms  and 
conditioiu  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above. 

Andrew  L  Tarshis 
Chief  Leasing  Section. 
[FR  Doc  88-12583  Filed  6-2-88: 8:45  am] 

MLuiw  COOC  4310-tMI 


[MT-930-08-4212-13;  MTM  S9144] 

Order  Providing  for  Opening  to  tl>e 
Mining  Law  of  Certain  Public  Land  In 
Missoula  and  Granite  Counties, 
Montana 

aqcncy:  Bureau  of  L.and  Management 
Interior. 

action:  Notice. 

summary:  This  order  will  open  lands 
reconveyed  to  the  United  States  in  an 
exchange  under  the  Federal  Land  Policy 
and  Management  Act  of  1976, 43  U.S.C. 
1701  et  seq.  (FLPMA),  to  the  operation  of 
the  mining  laws.  The  lands  have  been 
open  to  the  operation  of  the  public  land 
laws  since  July  8, 1987. 

date:  9  a.m.,  July  18. 1968. 

FOR  FURTHER  INFORMATION  CONTACT: 

Edward  Croteau,  Chief,  Lands 
Adjudication  Section,  BLM  Montana 
State  Office.  P.O.  Box  3680a  Billings. 
Montana  59107,  406-657-6082. 


SilFPtEMENTARV  INFORMATION:  At  9  a.m. 
on  July  18. 1988.  the  following  described 
lands  will  be  open  to  location  and  entry 
under  the  United  States  mining  laws: 

Principal  Meridian.  Montana 
T.  12  N.,  R.  15  W.. 

Sec  1.  EHSWM,  WHSB^ 

Sec  12,  NWHNEW,  NW%,  NEMSWK, 
WViSWV^; 

Sec  13.  W^iNW)4. 

Aggregating  980  acres,  more  or  lest. 

Appropriation  of  any  of  the  lands 
described  in  this  order  under  the  general 
mining  laws  prior  to  the  date  and  time  of 
restoration  is  unauthorized.  Any  such 
attempted  a|;>propriation.  including 
attempted  adverse  possession  under  30 
U.S.  38,  shall  vest  no  rights  against  the 
United  States.  Acts  required  to  establish 
a  location  and  to  initiate  a  right  of 
possession  are  governed  by  State  law 
where  not  in  conflict  with  Federal  law. 
The  Bureau  of  Land  Management  will 
not  intervene  in  disputes  Iwtween  rival 
locators  over  possessory  rights  since 
Congress  has-provided  for  such 
determination  in  local  courts. 
Jolin  A  KwiadutwiU. 

Deputy  State  Director,  Division  of  Lands  and 
Renewable  Resources. 
May  27, 1968. 

[FR  Doc.  88-12588  Piled  6-2-88;  8.^45am]    . 
■UMQCooc  taio-oit-m 


[AZ-94O-0S-4212-13;  A-22792] 

Exchange  of  Public  and  Private  Landa 
In  CocWae,  Maricopa,  and  Santa  Cruz 
Counties,  Arizona 

May  25, 1988. 

aoency:  Bureau  of  Land  Management 
Interior. 

ACTION:  Notice  of  Exchange  of  Land. 

summary:  This  action  informs  the  public 
of  the  completion  of  an  exchange 
between  the  United  States  and  Talley 
Realty  Development  Inc.,  a  Delaware 
Corporation.  'The  United  States 
transferred  509.33  acres  in  Maricopa 
County  to  Talley  Realty  Development 
Inc.,  and  in  exchange  accepted  3.365 
acres  in  Cochise  and  Santa  Cruz 
Counties. 

FOR  FURTHER  INFORMATION  CONTACi: 

John  Gaudio,  Arizona  State  Office,  IHwt 
Office  Box  16563.  Phoenix.  Arizona 
85011.  Telephone  (802)  241-6534. 
SUFFLCMBn-ARV  WFORMATION:  On 

December  1. 1967.  the  Bureau  of  Land 
Management  transferred  the  fbOowing 
described  land  by  Patent  No.  02-88- 
0011.  pursuant  to  the  Federal  Land 
Policy  and  Management  Act  of  October 
21.1976: 


GUa  and  Salt  Riv^  MSridlan.  Aiisna 
T.  5  N.,  R.  1  E..      s 

Sec  27.  S^SWV^,  NWV4SW)^  SVfcNEM 

SWy4.  NW^^NEV^WV4; 
Sec.  33.  NHNEV«; 
Sec  34.  NWWi,  NHSWK,  SWV^W^. 

WViSEy4SW%. 
T.  4  N..  R.  1  £.. 
Sec3.k>t4. 

Containing  56S.33  acres  in  Maricopa 
County.        % 

In  exchange,  3,365  acres  were 
convejred  to  the  United  States  to  be 
administered  by  the  Bureau  of  Land 
Management  A  complete  description  of 
these  lands  is  available  for  public 
examination  at  the  Arizona  State  Office. 

The  purpose  of  this  notice  is  to  inform 
the  public  and  interested  State  and  local 
government  officials  of  this  exchange  of 
public  and  private  land. 
John  T.  Mazes. 

Chief  Branch  of  Lands  andMiaerals 
OperatiQru. 
(FR  Doc  88-12585  Filed  6-2-88;  8:45  am] 

MLUNQ  CODE  4S1S-3>-« 


lCA-010-06-4212-13;  CA  22535] 

Exchangs  of  PubMc  and  Prtvale  Lands 
In  El  Dorado  County,  CaMomia 

agency:  Biireau  of  Land  Management 

(BLM).  Interior. 

REALTY  action:  Exchange  of  public  and 

private  lands  in  El  Dorado  County, 

California. 


:  The  following  described 
public  land  has  been  determined  to  be 
suitable  for  disposal  by  exchange  under 
the  authority  of  section  206  of  the 
Federal  Land  Policy  and  Management 
Act  of  October  21.-1976  (43  U.S.C  1716): 

Selected  Public  Land 

El  Dorado  County,  California 

T.  9  N.,  R.  11  E.,  MDM 

Sec  14:  NWV4SW%. 
Aggregating  40  acres,  more  or  less. 

In  exchange  for  the  above  parcel,  the 
United  States  will  acquire  the  following 
described  private  land  fit>m  Alan  and 
CindiEhrgott 

Offered  Privata  Land 

El  Dorado  County,  California 

T.  11  N..  R.  9  E..  MDM. 
Sec  10:  those  portions  of  the  S^NEK  and 
the  SEV^NWM  lying  south  of  the 
centerline  oi  the  Soudi  Fork  of  die 
American  River. 
Aggregating  10  acna,  more  or  leas. 

The  purpose  of  this  exchange  is  to 
improve  the  Bureau's  management 
capabilities  along  a  very  popular  section 
of  the  South  Fork  of  the  American  River. 
The  United  States  will  be  acquiring  a  10 


acre  parcel  situated  right  on  the  river, 
the  parcel  also  joins  a  320  acre  tract  of 
public  land.  The  Federal  land  to  be 
exdianged  is  of  limited  value  to  the 
public  in  that  it  is  land-locked  and 
completely  inaccessible  to  the  public 
This  action  is  consistent  with  the 
Bureau's  land  use  plans  and  regulations 
and  is  considered  to  be  in  the  public 
interest 

The  values  of  the  properties  to  be 
exchanged  are  approximately  equal.  The 
action  invcdves  both  the  surface  and 
mineral  estates. 

The  Federal  land  to  be  transferred 
will  be  subject  to  the  following 
reservations,  terms  and  conditions: 

(1)  A  reservation  to  the  United  States 
for  a  right-of-way  for  ditches  and  canals 
constructed  under  the  authority  of  the 
Act  of  August  30, 1890  (U.S.C.  945). 

(2)  Archeological  clearance  on  the 
Federal  land  shall  be  granted  prior  to 
conveyance  of  title. 

SUPPLEMENTARY  INFORMATION: 

Publication  of  this  notice  in  the  Fedard 
Register  segregates  the  public  lands 
fit>m  settlement  location  and  entry 
under  the  public  land  laws  and  the 
mining  laws  for  a  period  of  two  years 
&om  the  date  of  first  publication. 

FOR  AOOmONAL  INFORMATION  CONTACT 

Mike  Kelley,  Folsom  Resource  Area 
Office,  (916)  985-4474.  at  the  address 
listed  below.  Also  available  for  review 
is  the  environmental  assessment/land 
report 

DATE:  For  a  period  of  45  days  from  the 
first  date  of  publication  of  tiiis  notice  in 
the  Federal  Register,  interest  parties 
may  submit  comments  to  the  Area 
Manager.  Folsom  Resource  Area. 

ADDRESt:  Comments  should  be  sent  to 
the  Area  Manager.  Folsom  Resource 
Area.  63  Natoma  Street  Folsom, 
California  95630;  (916)  985-4474.  Any 
adverse  comments  wiU  be  forwarded  to 
and  evaluated  by  the  State  Director  who 
may  vacate  or  modify  this  realty  action 
and  issue  a  final  determination.  In  the 
absence  of  tmy  action  by  the  State 
Director,  this  realty  action  will  become  a 
final  determination  of  the  Department  of 
the  Interior. 

Dated:  May  26. 1966. 
David  N.HanIs, 
Acting  Area  Manager. 
[FR  Doc  66-12587  Rled  6-2-88;  845  am] 

■NJJMO  COOK  HIS  <S  M 


[OR-M3-0t-4520-12:  aP»-146] 
Filing  Of  Plata  of  Survey;  Oregon 

aoency:  Bureau  of  Land  Management 
Interior. 
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action:  Notice. 


;  The  plats  of  survey  of  the 
following  described  lands  have  been.< 
officially  filed  in  the  Oregon  State 
Office,  Portland,  Oregon  on  the  dat^ 
hereinafter  stated: 

WUlamette  Meridiao 

OragoD 

T.  10  S..  R.  12  E. 
T.  4  S.,  R.  4  B. 

The  above  listed  plats  were  accepted  April 
29. 1988  and  officially  filed  May  10, 198& 

The  above  listed  plats  represent 
dependent  resurveys,  survey  and 
subdivision.  ! 

RM  FURTHER  INFORMATION:  Bureau  of 
Land  Management,  825  NE.  Multnomah 
Street.  P.O.  Box  2965,  Portland,  OR 
97208. 

Dated:  May  24, 1988. 
B.  UVaUe  Black. 

Chief.  Branch  of  Lands  and  Minerals 
Operations. 

[FR  Doc  88-12582  FUed  fr-2-68;  8:45  am 

ilUJNQ  COOC  4$1«-»-M 


[CO-MO-06-54220-11;  C-282821 

PropoMd  Contimiation  of  Withdrawal; 
CO  I 

AOENCV:  Bureau  of  Land  Management 
Interior.  , 

action:  Notice.  | 

summary:  The  Forest  Service,  U.S. 
Department  of  Agriculture,  propose  that 
the  order  which  withdrew  lands  for  an 
indefinite  period  of  time  for  two 
administrative  sites  be  modified  and  the 
withdrawal  be  continued  for  20  years 
insofar  as  it  affects  15  acres  of  National 
Forest  System  land.  The  land  will 
continue  to  be  closed  to  the  mining  laws, 
but  not  to  mineral  leasing. 

OATC  Comments  should  be  received 
within  90  days  of  publication  date. 
aoorcss:  Comments  should  be 
addressed  to  State  Director,  Colorado 
State  Office,  2850  Youngfield  Street 
Lakewood.  Colorado  80215. 
FOR  FURTHER  INFORMATION  CONTACT 
Doris  E.  Chelius,  BLM  Colorado  State 
Office,  (303)  236-1768. 

The  Forest  Service,  U.S.  Department 
of  Agriculture,  proposes  that  the  existing 
withdrawal  made  by  Secretarial  Order 
dated  November  6. 1907,  as  amended, 
for  an  indefinite  period  of  time,  he 
modified  to  expire  in  20  years  pursuant 
to  section  204  of  the  Federal  Land  PoUcy 
and  Management  Act  of  1976,  90  Stat 
2751, 43  U.S.C.  1714.  insofar  as  it  affects 
the  following  described  lands: 


New  Mexko  PrinciiMl  Meridian 

Uncompahgre  National  Forest 
T  40  N   R.  13  W 
Se&  20,  WHNEV4NWy4SWy4  and 

NVVViNVVViSWy*. 

The  area  described  aggregates  15  acres  in 
Montrose  County. 

The  purpose  of  this  withdrawal  is  for 
the  administration  and  protection  of  the 
Mesa  Administrative  Site.  Nt^change  is 
proposed  in  the  purpose  of  this 
withdrawal.  The  land  will  continue  to  be 
withdrawn  from  surface  entry  and 
mining,  but  not  from  mineral  leasing. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments  in 
connection  with  this  proposed  action 
may  present  their  views  in  writing  to 
this  office. 

The  authorized  officer  of  the  Bureau 
of  Land  Management  will  undertake 
such  investigations  as  are  necessary  to 
determine  the  existing  and  potential 
demands  for  the  land  and  its  resources. 
A  report  will  be  prepared  for 
consideration  by  the  Secretary  of  the 
Interior,  the  President  and  Congress, 
who  will  determine  whether  or  not  the 
withdrawal  will  be  modified  and 
continued  and,  if  so,  for  how  long. 
Notice  of  the  final  determination  will  be 
published  in  the  Federal  Register.  The 
existing  withdrawal  will  continue  imtil 
such  determination  is  made. 
James  O.  Criap.  I 

Chief,  Branch  of  Adjudication. 
[FR  Doc.  88-12588  Filed  6-2-68:  8:45  am] 

MLUNO  COOE  431»>JB-M 


[NV-930-08-4212-11;  N-30596] 
Classification  Temilnation;  Nevada 

May  24. 1988. 

aoency:  Bureau  of  Land  Management 

Interior.  j 

action:  Notice.  ' 

summary:  Recreation  and  Public 
Purposes  N-30596  was  classified 
effective  July  24, 1981.  This  notice 
terminates  a  portion  of  that  Recreation 
and  Public  Purposes  classification. 
EFFECTIVE  DATE  July  5. 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 

Vienna  Wolder.  BLM  Nevada  State 
Office,  850  Harvard  Way,  P.O.  Box 
12000,  Reno.  Nevada  89520,  702-784- 
5481. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  43  CFR  2450.6(a),  the  Bureau  of  Land 
Management  hereby  terminates 
Recreation  and  Public  Purposes 
classification  N-30596  as  it  pertains  to 
the  following  described  lande|: 


Mount  Diablo  Meridian.  Nevada 

T.  12  N.,  R.  21  E.. 
Sec.  18,  NEy4NWy«. 

The  area  described  contains  40  acres  in 
Douglas  County. 

The  land  has  been  designated  as  a 
material  community  pit  under  the 
authority  of  43  CFR  Part  3604. 

At  10:00  a.m.  on  July  5, 1988,  the  land 
will  be  open  to  the  operation  of  the 
public  land  laws,  subject  to  valid 
existing  rights,  existing  classifications 
and  withdrawals,  pending  lawsuits,  and 
requirements  of  applicable  law.  All 
vaUd  applications  received  prior  to  or  at 
10:00  a.m.,  on  July  5. 1988,  will  be 
considered  as  simultaneously  filed.  All 
other  applications  received  will  be 
considered  in  the  order  of  filing. 

At  lOKX)  a.m.  on  July  5, 1988,  the  land 
will  also  be  open  to  the  operation  of  the 
mining  laws.  The  community  pit  creates 
a  superior  right  to  remove  material  as 
against  any  subsequent  mining  claim  or 
entiy  on  the  land  (43  CFR  3604.1(b)). 
Mining  claims  may  be  located,  but 
claimant's  rights  do  not  attach  until  the 
community  pit  is  terminated.  Location  of 
claims  under  the  general  mining  laws  on 
lands  prior  to  the  date  and  time  of 
restoration  is  unauthorized.  Any  such 
attempted  appropriation,  including 
attempted  adverse  possession  under  30 
U.S.C.  38.  shall  vest  no  rights  against  the  ■ 
United  States.  Acts  required  to  establish 
a  location  and  to  initiate  a  right  of 
possession  are  governed  by  State  law 
where  not  in  conflict  with  Federal  law. 
The  Bureau  of  Land  Management  will 
not  intervene  in  disputes  between  rival 
locators  over  possessory  rights  since 
Congress  has  provided  for  such 
determination  in  local  courts.  The  land 
remains  open  to  the  mineral  leasing  and 
material  sale  laws. 
Robert  G.  Steele. 

Deputy  State  Director,  Operations. 
[FR  Doc  88-12452  Filed  6-2-88: 8:45  am] 

■HUNQ  COOC  4310-HC-M 


[WY-920-08-41 11-15;  W-107262] 

Proposed  Reinstatmsnt  of  Tsrmlnate<4 
Oil  and  Gas  Lease 

May  25, 1988.^ 

Pursuant  to  the  provisions  of  Pub.  L 
97-451. 96  Stat.  2462-2466.  and 
Regulation  43  CFR  3108.2-3(a)  and  (b)(1). 
a  petiticMi  for  reinstatement  of  oil  and 
gas  lease  W-107262  for  lands  in 
Campbell  County.  Wyoming,  was  timely 
filed  and  was  accompanied  by  all  the 
required  rentals  accruing  from  the  date 
of  termination. 

The  lessees  have  agreed  to  the 
amended  lease  terms  for  rentals  and 
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royalties  at  rates  of  $5.00  per  acre,  or 
fraction  thereof,  per  year  and  16-2/3 
percent,  respectively. 

The  lessees  have  paid  the  required 
$500  administrative  fee  and  $125  to 
reimburse  the  Department  for  the  cost  of 
this  Federal  Register  notice.  The  lessees 
have  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
section  31(d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920  (30  U.S.C. 
188),  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
lease  W-107262  effective  January  1, 
1988,  subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above. 

Amlrew  L  Tarahis, 
Chief  Leasing  Section. 
[FR  Doc  88-12457  Filed  6-2-88;  8:45  am] 

enXING  CODE  4310-22-M 


[CO-050-08-4212-13;  C-46391] 

Realty  Action;  Canon  City  District, 
Royal  Gorge  Resource  Area,  Fremont 
County,  CO 

AGENCY:  Bureau  of  Land  Management 
Interior.  Canon  City  District  Royal 
Gorge  Resource  Area. 
ACTION:  Notice  of  realty  action, 
Exchange  of  public  and  private  land  in 
Fremont  County,  Colorado,  C-46391;  and 
segregation  from  all  forms  of 
appropriation  under  the  public  land 
laws. 

summary:  The  following  public  land  has 
been  determined  to  be  suitable  for 
disposal  by  exchange  under  section  206 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976. 43  U.S.C.  1716: 

Sixth  PrindpallKferidiaD 

T.  18.  S.,  R.  71  W.. 
Sec.  19:  WM!SEy4NWy4.  W%NEy4SWy4. 

N%NEy4SEy4: 
Sec  20:  NWy4SWy4.  EV^SWV4SWM. 
Totaling  120  acres  in  Fremont  County. 

In  exchange,  the  United  States 
proposes  to  acquire  from  the  John 
Adamic  Estate  the  following  private 
land: 

Sixth  Principal  Meridian 

T.  19  S.,  R.  72  W., 
Tract  41. 

Totaling  160  acres  in  Fremont  County. 

DATE:  Comments  must  be  received  on  or 
before  July  18, 1988. 

ADDRESSES:  Submit  comments  to: 
District  Manager,  Bureau  of  Land 
Management,  Canon  City  District  Office, 
3170  East  Main,  P.O.  Box  311.  Canon 
City.  CO  81212. 


FOR  FURTHER  INFORMATION  CONTACT 

L  Mac  Berta,  Area  Manager,  Bureau  of 
Land  Management,  Royal  Gorge 
Resource  Area,  P.O.  Box  311,  Canon 
City,  CO  81212.  Wione:  (719)  275-0631. 

SUPPLEMENTARY  INPORMATIONf  The 

purpose  of  the  exchange  is  to  dispose  of 
public  land  identified  for  disposal  in  the 
Royal  Gorge  Management  Framework 
Plan  and  in  return  acquire  private  land 
that  lies  within  a  large  block  of  public 
land,  part  of  which  is  the  Lower  Grape 
Creek  Wilderness  Study  Area.  The  fair 
market  values  are  approximately  equal; 
acreage  adjustments  or  cash 
equalization  payments  may  be  needed 
following  formal  appraisal. 

Conveyance  of  the  above  public  lands 
including  mineral  estate  will  be  subject 
to: 

1.  The  reservation  to  the  United  States 
of  a  right-of-way  for  ditches  or  canals  in 
accordance  with  43  U.S.C.  945,  Act  of 
August  30, 1980. 

2.  All  valid  existing  rights  of  record. 
The  publication  of  this  notice 

segregates  the  public  lands  described 

above  from  settiement  sale,  location, 

and  entry  under  the  public  land  laws. 

including  the  mining  laws,  but  not  fioqi 

exchange  pursuant  to  section  206  of  the 

Federal  Land  Policy  and  Management 

Act  of  1976  for  two  years  from 

publication  of  this  notice. 

Stuart  L.  Ftaer. 

Associate  District  Manager. 

[FR  Doc  88-12455  Filed  6-2-88;  8:45  am] 

aiLUNO  CODE  431(K»-tl 


[CO-050-08-4212-13;  C-44720] 

Realty  Action;  Canon  City  District, 
Royal  Gorge  Resource  Area;  Teller 
and  Fremont  Counties,  CO 

aoency:  Bureau  of  Land  Management 
Interior.  Canon  City  District.  Royal 
Gorge  Resource  Area. 

ACTION:  Notice  of  realty  action, 
exchange  of  public  and  private  land  in 
Teller  and  Fremont  Counties,  Colorado, 
C-44720;  and  segregation  from  all  forms 
of  appropriation  imder  the  public  land 
laws. 

SUMMARY:  The  following  public  land  has 
been  determined  to  be  suitable  for 
disposal  by  exchange  under  section  206 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976, 43  U.S.C.  1716: 

Sixth  Principal  Meridian 

T.  16  S.,  R.  68  W., 
Sec.  5:  EViSWy4,  WV^SEy4,  NEy4SEV4: 
Sec  6:  NEy4SEy4: 
Sec8:E%NWy4. 
Totaling  320  acres  in  Teller  Coimty. 


In  exchange,  the  United  States 
proposes  to  acquire  from  David  and 
Jane  Hall  the  following  private  land: 

Surtfa  Principal  Meridian 
T  16  S.  R  Afi  W 

Sec  7:  Lots  2^,  SE^NWy4.  NEV4SWyi: 

Sec  20:  E%NEV4,  NEy4SEy4: 

Sec.21:NWy4SWy4. 

Totaling  332  acres  in  Fremont  and  Teller 
Counties. 

DATE:  Comments  must  be  received  on  or 
before  July  18. 1988. 
ADDRESSES:  Submit  comments  to: 
District  Manager.  Bureau  of  Land 
Management  Canon  City  District  Office. 
3170  East  Main,  P.O.  Box  311,  Canon 
City,  CO  81212. 

FOR  FURTHER  INFORMATION  CONTACT. 
L.  Mac  Berta,  Area  Manager,  Bureau  of 
Land  Management,  Royal  Gorge 
Resource  Area,  P.O.  Box  311,  Canon 
City,  CO  81212  Wione:  (719)  275-0631. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  exchange  is  to  dispose  of 
public  land  identified  for  disposal  in  the 
Royal  Gorge  Management  Framework 
Plan  and  in  return  acquire  private  land 
that  lies  within  or  adjacent  to  a  large 
block  of  public  land,  part  of  which  is  the 
Beaver  Creek  Wilderness  Study  Area. 
The  fair  market  values  are 
approximately  equal;  acreage 
adjustments  or  cash  equalization 
payments  may  be  needed  following 
formal  appraisal. 

Conveyance  of  the  above  public  lands 
including  mineral  estate  will  be  subject 
to: 

1.  The  reservation  to  the  United  States 
of  a  right-of-way  for  ditches  or  canals  in 
accordance  with  43  U.S.C.  945,  Act  of 
August  30, 1890. 

2.  All  valid  existing  rights  of  record. 
The  publication  of  t|}is  notice  segregates 
the  public  lands  described  above  from 
settlement,  sale,  location,  and  entry 
under  the  public  land  laws,  including  the 
mining  laws,  but  not  from  exchange 
pursuant  to  section  206  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976  for  two  years  from  date  of 
publication. 

Stuait  L.  Freer, 

Associate  District  Manager. 

[FR  Doc.  88-12456  Filed  6-2-88;  8:45  am] 

WLUNO  CODE  4310-JB-M 


[NV-030-0»-4410-Oa] 

Decision  on  Management  Planning; 
Lahontan  Resource  Area;  Carson  City 
District,  NV 

May  27. 1988. 

AGENCY:  Bureau  of  Land  Management 

Interior. 


2837S 
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AcnoN:  Notice  of  decision  on 
mana^ment  planning  for  the  Bravo-20 
Bombing  Range  in  (be  Lahontan 
Resource  Area,  Carson  City  District, 
Nevada. 


:  In  accordance  with  the 
provisions  of  Pub  L  99-606,  the  Nevada 
State  Director,  BLM.  has  determined 
that  no  Management  Plan  is  necessary 
for  the  Department  of  the  Navy's  ft«vo- 
20  Bombing  Range  withdrawal  The 
Range  is  used  for  live  ordance  practice 
and  is  closed  to  the  public. 

SUPPLEMENTARY  MRMIMATION:  The 

Military  Lands  Withdrawal  Act  of  1986 
(Pub.  L  99-606)  provided  for  the 
withdrawal  of  lands  for  military 
purposes  in  four  states,  including  21,577 
acres  in  Churchill  County,  Nevada,  for 
the  Fallon  Naval  Air  Station's  "Bravo- 
20"  Bombing  Range.  The  Bravo-20  area 
is  located  in  an  alkali  flat  in  the 
northeast  portion  of  the  Carson  Sink 
(See  Federal  Register  Notice.  Vol.  52. 
No.  21.  P.  3176.  February  2, 1967.  for  the 
legal  description  of  the  affected  lands 
and  Federal  Register  notice.  Vol.  52.  No. 
40.  p.  6227.  March  2, 1987.  for  a 
correction  of  the  legal  description). 

The  Act  also  directed  the  Secretary  of 
the  Interior  to  develop  plans  for  the 
management  of  the  withdrawal  areas  for 
grazing,  wildlife  habitat  predator 
control,  recreation  and  fire  control 

Since  Bravo-20  is  used  for  a  live 
ordnance  practice  and  jettison  area  and 
contains  a  vast  amount  of  unexploded 
ordnance,  it  is  dosed  to  public  access 
by  the  Department  of  the  Navy  and  is 
not  available  for  the  above  management 
uses.  Therefore,  it  has  been  determined 
that  no  plan  for  the  management  of 
surface  resources  is  necessary.  This 
determination  is  in  accordance  with 
Pub.  L  99-606,  secUon  3(c)(2). 
FOR  FURTHER  INFORMATION  CONTACT 
Bureau  of  Land  Management.  James  M. 
Phillips,  Area  Manager.  Lahontan 
Resource  Area,  Carson  City  District 
Office.  1535  Hot  Springs  Road.  Suite  300, 
Carson  City.  Nevada  89701  (phone:  702- 
882-1631). 
Edward  F.  Spang, 
Slate  Director.  Nevada. 
|FR  Doc.  88-12483  FUed  6-2-«8;  8:45  am] 
BILLING  COOC  ai«-HC-H 


[AA-0634M]  I 

Olsciaimer  of  Interest  To  issue;  Alaska 

agency:  Bureau  of  Land  Management, 
Alaska  State  Office,  Interior. 
ACTION:  Notice  of  proposed  issuance  of 
recordable  disclaimer  of  interest  by  the 
Bureau  of  Land  Management  for  certain 
lands  within  the  Kodiak  Townsite. 


DATE:  Comments  should  be  received  by 
September  1.198& 

ADDRESS:  Comments  should  be  sent  to: 
Deputy  State  Director  for  Conveyance 
Management.  Alaska  State  Office, 
Bureau  ci  Land  Managemrait.  701  C 
Street.  Box  13,  Anchorage,  Alaska  99513. 
FOR  HMTMER  MPOMMTIOM  CONTACT: 
Jeanne  L  Kosonen,  Alaska  State  Office, 
(967)271-3231. 

SUMMARY.  Puraoant  to  section  315  of  the 
Federal  Land  PoUcy  and  Management 
Act  of  1976, 43  U.S.C.  1745  and  Gamble 
V.  Sauh  Ste.  Marie.  10  LD.  375  (March 
31, 1890).  the  Bureau  of  Land 
Management  will  issue  a  leoordable 
disclaimer  of  interest  for  certain 
cemetery  lands  in  Kodiak  tovrasite 
affecting  the  following  described  lands: 

Block  9.  Lot  12.  USS  2538-B 
(Also  surveyed  as:£lock  13,  Lot  27  by  the 
City  of  Kodiak) 
Containing  approximately  1.42  acres. 

1.  The  Bureau  of  Land  Management 
has  reviewed  the  official  records  and 
has  determined  that  &e  United  States 
has  no  claim  to  or  interest  in  the  above 
described  lands  and  that  the  issuance  of 
a  recordable  disclaimer  of  interest  will 
help  to  remove  a  cloud  on  the  title  to  the' 
land. 

2.  For  a  period  of  90  days  from  the 
date  of  publication  of  this  notice,  all 
persons  who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  disclaimer  may 
present  their  views  in  writing  to  the 
Deputy  State  Director  for  Conveyance 
Management,  in  the  Alaska  State  Office. 

3.  Accordingly,  the  recordable 
disclaimer  of  interest  will  be  issued  no 
sooner  than  ninety  days  after  the  date  of 
this  publication.  , 

Tetry  R.  Hasset.  -    | 

Chief.  Branch  of  KCS  Adjudication. 
(FR  Doc  88-12656  PUed  6-^^  ft45  am] 

MLLING  OOOC  43W-JA-M 


Fish  and  WHdtlf  e  Service 
[DEsas-29] 


»rvice       I 
"ii  II II  ilewiai  li  ■! 


AvailabiUtyofDraftl 
Environmentai  impact  Statement; 

■^ 1  Matl^igi^l  **"■-■■**  -    flat, AV 

ivenai  Nanonai  WNOiiTe  Heruge,  ak 

agency:  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  Notice  of  availability  of  a  Draft 
Supplemental  Environmental  Impact 
Statement  for  the  Wilderness  Proposal 
of  the  Final  Comprehensive 
Conservation  Plan/Environmental 
Impact  Statement/Wilderness  Review 
for  the  Kenai  National  Wildlife  Refuge, 
Alaska. 


summary:  The  US.  Fish  and  Wildlife 
Service  (Service)  has  prepared  for  public 
review  a  Draft  Supplemental 
Environmental  Inqiact  Statement  for  the 
Wilderness  Pn^iosal  of  the  Pinal 
Comptehensive  Conservation  Plan/ 
Environmental  Impact  Statement/ 
Wilderness  Review  for  the  Kenai 
National  Wikllife  Refiige.  Alaska, 
pursuant  to  section  3(d)  of  the 
Wilderness  Act  of  1964.  section  1317  of 
the  Alaska  National  Interest  Lands 
Conservation  Act  of  1980  (Alaska  Lands 
Act],  and  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969.  The  Draft  Supplemental 
Environmental  Impact  Statement 
analyzes  the  impacts  of  five  alternative 
wilderness  proposals  for  the  Kenai 
National  Wildlife  Refuge. 

DATES:  Comments  on  the  draft 
document  must  be  submitted  on  or 
before  July  22, 1988,  to  receive 
consideration  in  the  preparation  of  the 
Final  Supplemental  Environmental 
Impact  Statement.  A  public  hearing  to 
meet  the  requirements  of  the  Wilderness 
Act  of  1964  will  be  held  in  Anchorage, 
Alaska,  in  the  First  Floor  Conference 
Room  of  the  U.S.  Fish  and  Wildlife 
Service  Regional  Office.  1011 E.  Tudor 
Road  beginning  at  7:00  p.m.  on 
Wednesday,  July  6, 1988. 

ADDRESS:  Comments  should  be  sent  to: 
Regional  Director,  U.S.  Fish  and  Wildlife 
Service,  1011  E.  Tudor  Road,  Anchorage, 
Alaska  99503-6199  (Attn:  William 
Knauer). 

FOR  FURTHER  INFORMATION  CONTACT: 

William  Knauer,  Refuges  and  Wildlife, 
U.S.  Fish  and  WildUfe  Service.  1011  E. 
Tudor  Road.  Anchorage.  Alaska  99503- 
6199;  telephone  (907)  786^3399. 

SUPPLEMENTARY  INFORMATION:  A  limited 

number  of  individual  copies  of  the 
supplemental  environmental  impact 
statement  may  be  obtained  by 
contacting  Mr.  Knauer. 

Copies  of  the  Draft  Supplemental 
Environmental  Impact  Statement  are 
also  available  for  review  at  the  Office  of 
the  Regional  Director,  address  as  listed 
previously,  as  well  as  at  the  Office  of 
the  Kenai  National  Wildlife  Refuge, 
Soldotna,  Alaska,  and  at  the  following 
locations: 

U.S.  Fish  and  Wildlife  Service,  Division 
of  Refuges,  Main  Interior  Bldg.,  18th 
and  C  Streets,  NW.,  Washington,  DC 
20240; 

U.S.  Fish  and  Wildlife  Service,  Refuges 
and  Wildlife.  500  NE.  Multnomah 
Street.  Suite  1692.  Portland,  OR  97232; 

U.S.  Fish  and  Wildlife  Service,  Refuges 
and  Wildhfe,  500  Ckild  Avenue,  SW.. 
Albuquerque,  NM  87103; 


Federal  Regbter  /  Vol.  53.  No.  107  /  Friday.  June  3.  1988  /  Notices 


20377 


U.S.  Fish  and  Wildlife  Service,  Refuges 

and  Wildlife,  Federal  Building,  Fort 

Snelling,  Twin  Cities,  MN  55111; 
U.S.  Fish  and  Wildlife  Service.  Refuges 

and  Wildlife,  Richard  B.  Russell 

Federal  Bldg.,  75  Spring  Street.  SW., 

Atlanta,  GA  30303; 
U.S.  Pish  and  Wildlife  Service.  Refuges 

and  Wildlife,  One  Gateway  Center, 

Suite  700.  Newton  Comer.  MA  02158; 

and 
U.S.  Fish  and  Wildlife  Service,  Refuges 

and  Wildlife,  134  Union  Blvd.. 

Lakewood,  CO  80225. 

The  Draft  Supplemental 
Environmental  Impact  Statement  for  the 
Wilderness  Proposal  of  the  Final 
Comprehensive  Conservation  Plan/ 
Environmental  Impact  Statement/ 
Wilderness  Review  for  the  Kenai 
National  Wildlife  Refuge  was  developed 
by  the  U.S.  Fish  and  Wildlife  Service. 
U.S.  Department  of  the  Interior,  to  fulfill 
the  requirements  of  section  1317(a)  of 
the  Alaska  Lands  Act.  This  section 
requires  the  Secretary  of  the  Interior  to 
review,  in  accordance  with  section  3(d) 
of  the  Wilderness  Act,  all  lands  in 
refuges  in  Alaska  not  Congressionally 
designated  as  wilderness  as  to  their 
suitability  or  nonsuitability  for 
preservation  as  wilderness  and  report 
Department  recommendations  to  Uie 
President. 

Although  large  tracts  of  land  in  the 
refuge  were  found  to  meet  the  criteria  of 
the  WUdemess  Act  for  designation  as 
wilderness,  not  all  of  these  lands  were 
proposed  for  wilderness  designation 
because  of  management  strategies  that 
will  be  used  to  meet  refuge  purposes.  As 
a  result,  a  range  of  wilderness 
alternatives  were  evaluated  subsequent 
to  the  Service's  selection  of  its  proposed 
management  alternative.  Five 
wilderness  proposals,  ranging  from 
recommending  all  suitable  refuge  lands 
for  wilderness  designation  to 
recommending  no  additional  lands  for 
wilderness  designation,  were  examined 
in  the  Kenai  Refuge  Comprehensive 
Conservation  Plan/Environmental 
Impact  Statement/Wilderness  Review. 
The  proposed  alternative  in  the  plan 
recommended  that  an  additional  195,500 
acres  be  proposed  for  designation  as 
wilderness. 

The  wilderness  review  in  the  Kenai 
Refuge  Comprehensive  Conservation 
Plan/Environmental  Impact  Statement/ 
Wilderness  Review  discussed  the 
wilderness  suitability  of  lands  on  the 
refuge,  but  did  not  clearly  outline  which 
of  these  lands  the  Fish  and  Wildlife 
Service  would  propose  for  inclusion  in 
the  President's  wilderness 
recommendations  to  Congress.  To 
ensure  full  compliance  with  the 


Wilderness  Act.  the  Fish  and  Wildlife 
Service  has  prepared  this  Supplemental 
Environmental  Impact  Statement; 
clearly  discussing  the  proposal  for 
wilderness  designation  on  the  refuge. 
All  agencies  and  persons  wishing  to 
comment  are  urged  to  do  so  as  soon  as 
possible.  However,  all  comments 
received  by  the  date  given  above  will  be 
considered  in  preparation  of  the  Final 
Supplemental  Environmental  Impact 
Statement. 

Dated:  May  23, 1988. 
Bnice  Blanchaid, 

Director,  Environmental  Project  Review. 
(FR  Doc.  88-12389  Filed  6-2-88;  8:45  am] 

BIUJNO  CODE  4310-$6-« 


Minerals  Management  Service 

Development  Operations  Coordinatton 
Document  Mark  Producing 

agency:  Minerals  Management  Service; 
Interior. 

ACTWN:  Notice  of  the  receipt  of  a 
proposed  Development  Operations 
Coordination  Document  (DOCD). 

summary:  Notice  is  hereby  given  that 
Mark  Producing  has  submitted  a  DOCD 
describing  the  activities  It  proposes  to 
conduct  on  Leases  OCS-G  7663  and 
6443,  Block  297  and  300,  respectively. 
East  Cameron  Area,  offshore  Louisiana. 
Proposed  plans  for  the  above  area 
provide  for  the  development  and 
production  of  hydrocarbons  with 
support  activities  to  be  conducted  from 
an  existing  onshore  base  located  at 
Morgan  City,  Louisiana. 
DATE:  The  subject  DOCD  was  deemed 
submitted  on  May  26. 198a  Comments 
must  be  received  within  15  days  of  the 
publication  date  of  this  Notice  or  15 
days  after  the  Coastal  Management 
Section  receives  a  copy  of  the  plan  from 
the  Minerals  Management  Service. 
ADDRESSES:  A  copy  of  the  subject 
DOCD  is  available  for  public  review  at 
the  Public  Information  Office,  Gulf  of 
Mexico  OCS  Region,  Minerals 
Management  Service,  1201  Elmwood 
Park  Boulevard,  Room  114,  New 
Orleans,  Louisiana  (Office  Hours:  8  a.m. 
to  4:30  p.m.,  Monday  through  Friday).  A 
copy  of  the  DOCD  and  the 
accompanying  Consistency  Certification 
are  also  available  for  public  review  at 
the  Coastal  Management  Section  Office 
located  on  the  10th  Floor  of  the  State 
Lands  and  Natural  Resources  Building, 
625  North  4th  Street,  Baton  Rouge, 
Louisiana  (Office  Hours:  8  a.m.  to  4:30 
p.m.,  Monday  through  Friday).  The 
public  may  submit  comments  to  the 
Coastal  Management  Section,  Attention 


OCS  Plans,  Post  Office  Box  44487,  Baton 
Rouge,  Louisiana  70805. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  W.  Williamson;  Minerals 
Management  Service,  Gulf  of  Mexico       / 
OCS  Region,  Field  Operations,  Plans,      ' 
Platform  and  Pipeline  Section, 
Exploration/Development  Plans  Unit; 
Telephone  (504)  73ft-2874. 

SUPPi.EMENTARY  INFORMATION:  The 

purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1978,  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 
Additionally,  this  Notice  is  to  inform  the 
public,  pursuant  to  {  930.61  of  Title  15  of 
the  CFR,  that  the  Coastal  Management 
Section/Louisiana  Department  of 
Natural  Resouroes  is  reviewing  the 
DOCD  for  consistency  with  the 
Lousisiana  Coastal  Resources  Program. 

Revised  odes  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  States,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13, 
1979  (44  FR  53685). 

Those  practices  and  procedures  are 
set  out  in  revised  {  250.34  of  Title  30  of 
the  CFR. 

Date:  May  26, 1988. 
|.  Rogeis  Paucy, 

Regional  Director,  Gulf  of  Mexico  OCS 
Region. 

[FR  Doc.  88-12454  Filed  6-2-88:  8:45  am] 

WLLNm  CODE  OW-MR-H 


Development  Operations  Coordinatfcxt 
Document;  MolM  Exploration  and 
Producing  U.S.  Inc. 

AGENCY:  Minerals  Management  Service; 
Interior. 

action:  Notice  of  the  receipt  of  a 
proposed  Development  Operations 
Coordination  Document  (DOCD). 

summary:  Notice  is  hereby  given  that 
Mobil  Exploration  &  Producing  U.S.  Inc. 
has  submitted  a  DOCD  describing  the 
activities  it  proposes  to  conduct  on 
Lease  OCS-G  5322.  Block  421,  West 
Cameron  Area,  offshore  Louisiana. 
Proposed  plans  for  the  above  area 
provide  for  the  development  and 
production  of  hydrocarbons  with 
support  activities  to  be  conducted  from 
existing  onshore  base  located  at 
Cameron,  Louisiana. 

date:  The  subject  DOCD  was  deemed 
submitted  on  May  24, 1988.  Comments 


20378 


I  1 

Fedaial  Regtoter  /  Vol  53.  Na  107  /  Friday.  June  3.  1988  /  Nodce« 


Federal  Regbter  /  Vol.  53.  No.  107  /  Friday.  June  3.  1988  /  Notices 


20379 


must  be  received  within  15  days  of  die 
publication  date  of  this  Notice  or  15 
days  after  the  Coastal  Management 
Section  receives  a  copy  of  the  plan  from 
the  Minerals  Management  Sendee. 

AOOKESa:  A  copy  of  the  subfect  DOCD 
is  available  for  public  review  at  the 
Public  biformatioo  C^ce,  Golf  ai 
Mexico  OCS  Regioo,  Minerals 
Management  Service,  1201  Elmwoo<] 
Paiic  Boulevard.  Room  114,  New 
Orleans.  Louisiana  (Office  Hours:  8  a.m. 
to  4:30  p-UL,  Monday  through  Friday).  A 
copy  of  the  DOCD  and  the 
accompanying  Consistency  Certification 
are  also  available  for  pubhc  review  at 
the  Coastal  Management  Section  Office 
located  on  the  10th  Floor  of  the  State 
Lands  and  Natural  Resources  Boilding, 
625  Nordi  4th  Street  Baton  Rouge. 
Louisiana  (Office  Hoars:  8  a.m.  to  4:30 
p.m.,  Monday  through  Friday).  The 
public  may  submit  conunento  to  the 
Coastal  Management  Section.  Attention 
OCS  Plans,  Post  OfBoe  Box  44487.  Baton 
Rouge,  Louisiana  70605. 

FOR  FURTMER  MTORMATION  CONTACT: 
Mr.  W.  Williamson:  Minerals 
Management  Service.  Gulf  of  Mexico 
OCS  Region,  Field  Operations,  Plans, 
Platform  and  Pipeline  Section. 
Exploration/Development  Hans  Unit: 
Telephone  (504)  735-2874. 

SUPPUEMOrr ARY  NtFORMATION:  The 

purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1978.  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review 
Additionally,  this  Notice  is  to  inform  the 
public,  pursuant  to  S  930.61  of  Title  15  of 
the  CFR,  that  the  Coastal  Management 
Section/Louisiana  £)epartment  of 
Natural  Resources  is  reviewing  the 
DOCD  for  consistency  with  the 
Louisiana  Coastal  Resources  Program. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Kfinerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  States,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13, 
1979  (44  FR  53685). 

Those  practices  and  procedures  are 
set  out  m  revised  |  25034  of  Title  30  of 
the  CFR. 

Dated  May  25, 1988.  I 

).  Rogen  PMicy. 

RegionaJOrector.Galf  of  Mexico  OCS 
Region.  j 

[FR  Doc.  88-12453  Piled  6-2-88;  8:45  am) ' 

BlUJNa  CODE  4310-IM-M 


INTERNATKNUL  TRADE 


[ln»ssllu— wi  Na  72VTA-408 


AOCNCvrlntecnatioaal  Trade   | 

CommissioB. 

action:  Inatitution  of  a  prdinuaaiy 

antidumping  investigation  and 

scheduling  of  a  conference  to  be  held  in 

connection  with  the  investigation. 

■UMMART.  The  Conuniseion  hereby  gives 
notice  of  the  institution  of  preliminary 
antidumping  investigation  Na  731-TA- 
405  (Preliminary)  under  section  733(a]  of 
the  Tariff  Act  of  1930  (19  U.S.C.  1673(a)] 
to  determiae  whether  there  is  a 
reasonable  indication  that  an  industry  in 
the  United  States  is  materially  injured, 
or  is  threatened  with  material  injury,  or 
the  establishment  of  an  industry  in  the 
United  States  is  materially  retarded,  by 
reason  of  imports  from  the  People's 
Republic  of  China  of  sewn  clotti 
headwear  *  and  visors  provided  for  in 
items  702.06. 702.08.  702.12.  702.14. 
702.2a  702.32.  TfOJOS.  703.10. 703.16  and 
part  tf  of  Schednte  3  of  the  Tariff 
Schedules  of  the  Untted  States,  that  are 
alleged  to  be  sold  in  the  United  States  at 
less  than  fair  value.  As  provided  in 
section  733(a),  the  Commission  must 
complete  prelirainaiy  antidumping 
investigations  in  45  days,  or  in  this  case 
by  July  11. 1968 

For  further  information  conoeming  the 
conduct  of  this  investigation  and  rules  of 
general  application,  consult  the 
CoBunission's  Rules  of  Practice  and 
Procedure.  Part  207.  Subparts  A  and  B 
(19  CFR  Part  207).  and  Part  201.  Subparts 
A  through  E  (19  CFV  Part  201). 
EFFECnvC  OATT  May  26. 1968 
FOR  mini  1P0WMATI0N  CONTACT; 
Valerie  Newldrk  (202-252-1190).  Office 
of  Investigations,  US.  international 
Trade  Commission.  500  E  Street  SW., 
Washington.  DC  20436.  Heniog- 
impaired  individnais  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-^252- 
1810.  Persons  with  mobility  impairments 
who  will  need  special  assistance  in 
gaining  access  to  the  Commission 
should  contact  the  Office  of  the 
Secretary  at  202-252-1000 


'Bnr  >■»■■■■  aftti»fc«iniMg1in«.>eiwictodi 
headwear  raiaw  to  katu  capa,  vieani  aad « 
headwwar.  whalker  or  not  ooBBaala 
comprising  cul-and-aawn  woven  or  knll  fabric  of 
vegetabi*  libeia  (Iw  tnJiig  ee4toii.  flax,  and  ranie), 
of  maa-aade  tbaaa.  or  of  faienda  iMfMl  paoTidad 
fof  ia  Iha  cited  atuwtiiawa  of  tiw  tariff  w^adylaa 


■ASVI 

Backyesad 

This  investigatkm  is  being  instituted 
in  response  to  a  petition  filed  on  May  26. 
1988,  by  oounsel  on  behalf  of  the 
Headwear  Institute  of  America,  New 
York.  New  York. 

FarticQMtiOB  in  ne  luvesugalion 

Persons  wishing  to  participate  in  this 
investigation  as  parties  nmst  file  an 
entry  of  appesraaoe  with  the  Secretary 
to  the  Commission,  as  provided  in 
8201.11  of  the  Commissions  rules  (19 
CFR  201.11),  not  later  Jian  seven  (7) 
days  after  publication  of  this  notice  in 
the  Fadenl  Rsi^ster.  Any  entry  of 
appearance  filed  after  this  date  will  be 
referred  to  die  Chairman,  who  will 
detennine  whether  to  accept  the  late 
entry  for  good  caose  shown  by  the 
person  desiring  to  file  the  entry. 

Service  Ust 

Pursuant  to  8  201.11(d)  of  the 
Commission's  rules  (19  CFR  201.11(d)). 
the  Secretoy  will  prepare  a  service  list 
containing  the  names  and  addresses  of 
all  persons,  or  Aeir  representatives, 
who  are  parties  to  this  investigatian 
upon  the  ex|iiration  of  the  period  for 
filing  entries  of  appearance.  In 
accordance  with  9  201.16(c)  and  207.3  of 
the  ruks  (19  CFR  201.16(c)  and  207 J), 
each  document  filed  by  a  party  to  the 
investigation  must  be  served  on  all  other 
parties  to  the  investigation  (as  identified 
by  the  service  list),  and  a  certificate  of 
service  must  accompany  the  document 
The  Secretary  will  not  accept  a 
docimient  for  filing  widwut  a  certificate 
of  service 

GcMifeieube 

The  Director  of  C^ierations  of  the 
Commission  has  scheduled  a  conference 
m  connection  with  this  investigation  for 
9:30  a.m.  on  June  16. 1988.  at  the  US. 
Intematianal  Trade  ComBiission 
Building.  500  B  Street  SW..  Washington. 
DC.  Parties  wishing  to  participate  in  the 
conference  should  contact  Valerie 
Newkirk  (202^252-1190)  not  later  than 
June  13. 1988.  to  arrange  for  dieir 
appearance.  Parties  in  support  of  the 
imposition  of  antidumping  duties  in  this 
investigatioa  and  parties  in  opposition 
to  the  impaaiti«i  of  such  duties  will 
eaejk  be  coUectively  allocated  one  hour 
within  which  to  make  an  oral 
presentation  at  the  oonferenoe. 

nTiitteu  BUiMnisstons 

Any  person  may  sufaeut  to  the 
Commission  on  m  before  June  20, 1968,  a 
written  statement  of  infimnation 
pertinent  to  the  subtiect  of  the 


investigation,  as  provided  in  9  207.15  of 
the  Commission's  rules  (19  CFR  207.15). 
A  signed  original  and  fourteen  (14) 
copies  of  each  submission  must  be  filed 
with  the  Secretary  to  the  Commission  in 
accordance  with  section  201.8  of  tiie 
rules  (19  CFR  201.8).  All  written 
submissions  except  for  confidential 
business  data  will  be  available  for 
pubUc  inspection  during  regular 
business  hours  (8:45  a.m.  to  5:15  p.m.)  in 
the  Office  of  the  Secretary  to  the 
Commission.      < 

Any  business  information  for  which 
confidential  treatment  is  desired  must 
be  submitted  separately.  The  envelope 
and  all  pages  of  such  submissions  must 
be  clearly  labeled  "Confidential 
Business  Information."  Confidential 
submissions  and  requests  for 
confidential  treatment  must  conform 
with  the  requirements  of  9  201.6  of  the 
Commission's  rules  (19  CFR  201.6). 

Anifaorily:  This  investigation  ia  l>eing 
conducted  under  authority  of  the  Tari^  Act  of 
1930,  title  Vn.  This  notice  is  published 
pursuant  to  §  207.12  of  the  Commission's 
rules  (19  CFR  207.12). 

By  order  of  the  Commission. 
Kenneth  R.  Mason. 
Secretary. 

Issued:  May  31, 198& 
[FR  Doc.  88-12444  Filed  6-2-88;  8:45  am] 

NUJNO  CODE  7nO-01-U 


INTERSTATE  COMMERCE 
COMMISSION 

Intent  To  Engage  In  Compensated 
Intercorporate  HauHng  Operations; 
Motor  Carriers 

This  is  to  provide  notice  as  required 
by  49  U.S.C.  10524(b)(1)  that  the  named 
corporations  intend  to  provide  or  use 
compensated  intercorporate  hauling 
operations  as  authorized  in  49  U.S.C. 
10524(b). 

A. 

1.  Parent  corporation  and  address  of 
principal  office: 

Occidental  Petroleum  Corporation, 
10689  Wihdiire  Boulevard.  Los 
Angeles.  California  90024 
(Incorporated  in  the  State  of 
Delaware) 

2.  WhoUyowned  subsidiaries  which 
will  participate  in  the  operations: 

i.  OXY  USA  Inc.,  110  West  Seventh 
Street.  P.O.  Box  300,  Tulsa,  Oklahoma 
74119  (Incorporated  in  the  State  of 
Delaware) 

ii.  MidCon  Corp..  701  East  22nd  Street. 
P.O.  Box  1207,  Lombard,  Illinois  60148 
(Incorporated  in  the  State  of 
Delaware) 


iii.  Exeter  Drilling  Company, 
Corporation  Trust  Company  of  Navada, 
One  East  First  Street.  Reno,  Nevada 
89501  (Incorporated  in  the  State  of 
Nevada) 
iv.  Occidental  Chemical  Corporation, 

Occidental  Tower,  5005  LB)  Freeway, 

Dallas,  Texas  75244  (Incorporated  in 

the  State  of  New  York) 
V.  Occidental  International  Exploration 

and  Production  Company,  10889 

Wilshire  Boulevard.  Los  Angeles. 

California  90024  (Incorporated  in  the 

State  of  California) 
vi.  Island  Creek  Corporation,  2355 

Harrodsbuig  Road,  Lexington, 

Kentucky  40504  (Incorporated  in  the 

State  of  California) 

B. 

1.  Parent  corporation  and  address  of 
principal  office: 

Spancrete  Industries,  Inc.,  10919  W. 
Bluemound  Road,  Wauwatosa, 
Wisconsin  53226 

2.  Wholly-owned  subsidiaries  which 
will  participate  in  the  operations,  and 
Statefs)  of  incorporation: 

(i)  Spancrete.  Inc. — Wisconsin 

(ii)  Spancrete  of  Illinois,  Inc., — Illinois 

(iii)  Waukesha  Block  Company,  Inc. — 

Wisconsin 
(iv)  WBC  Corporation — Wisconsin 
(v)  Spancrete  Machinery  Corporation — 

Wisconsin 
(vi)  American  Concrete  Pipe  Company, 

Inc. — ^Wisconsin 
Noreta  R.  MoGm. 
Secretary. 

[FR  Doc.  8»-12360  Filed  0-2-88: 8:45  am] 
auxme  cooc  7ins4i-M 


[Docket  Na  AB-52  (Sub-Na  57] 

The  AtcMoon,  Topeka  and  Santa  Fe 
Railway  Co.;  Abandonment,  Johnaon, 
Wyandotte  and  Leavenworth  Counties, 
KS;  Findings 

The  Commission  has  issued  a 
certificate  authorizing  The  Atchison. 
Topeka  and  Santa  Fe  Railway  Company 
to  abandon  its  23.85-mile  rail  line 
between  Wilder  Junction.  KS  (milepost 
0.0)  and  Leavenworth.  KS  (milepost 
23.85)  in  Johnson.  Wyandotte  and 
Leavenworth  Counties,  KS.  The 
abandonment  certificate  will  become 
effective  30  days  after  this  publication 
unless  the  Commission  also  finds  that: 
(1)  A  financially  responsible  person  has 
o^ered  Hnancial  assistance  (through 
subsidy  or  purchase)  to  enable  the  rail 
service  to  be  continued;  and  (2)  it  is 


likely  that  the  assistance  would  fully 
compensate  the  railroad. 

Any  financial  assistance  offer  must  be 
filed  with  the  Commission  and  the 
applicant  no  later  than  10  days  fit>m 
pubUcation  of  this  Notice.  The  following 
notation  shall  be  typed  in  bold  face  on 
the  lower  left-hand  comer  of  the 
envelope  containing  the  offer  "Rail 
Section,  AB-OFA."  Any  offer  previously 
made  must  be  remade  within  this  10-day~ 
period. 

Information  and  procedures  regarding 
financial  assistance  for  continued  rail 
service  are  contained  in  49  U.S.C.  10905 
and  49  CFR  Part  1152. 
NonU  R.  MgGm, 
Secretary. 
[FR  Doc.  88-12520  Filed  &-2-88: 8:45  am] 

BttXINQ  ODC  70M-01-U 


DEPARTMENT  OF  JUSTICE 

Lodging  of  Consent  Decree  Pivsuant 
to  th»  Comprehensive  Envhonmental 
Response,  Compensatton  and  Uat>ttity 
Act(CERCLA) 

In  accordance  with  Departmental 
policy,  28  CFR  50.7.  38  FR  19029.  notice 
is  hereby  given  that  a  consent  decree  in 
United  States  v.  Absolute  Fire 
Protection  Co.,  et  al..  Civil  No.  88-2087. 
was  lodged  with  the  United  States 
District  Court  for  the  District  of  New 
Jersey  on  May  16, 198& 

The  proposed  consent  decree,  filed 
simultaneously  with  a  complaint  against 
approximately  225  parties,  concerns  the 
recovery  of  government  response  costs 
incurred  in  relation  to  the  Kin-Buc 
hazardous  waste  landfill  in  Edison,  New 
Jersey  pursuant  to  the  Comprehensive 
Environmental  Response,  Compensation 
and  Uability  Act  (CERCLA),  42  U.S.C. 
9601  et  seq. 

The  proposed  decree  requires  the 
defendants  to  pay  the  amoimt  of 
$4,980,398.00  to  the  United  States  in 
settlement  of  the  United  States  claims 
for  past  costs  incurred  under  CERCLA. 

"The  Department  of  Justice  will  receive 
for  thirty  (30)  days  &om  the  date  of 
publication  of  this  notice,  written 
comments  relating  to  the  consent 
decree.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General,  Land 
and  Natural  Resources  Division. 
Department  of  Justice,  Washington,  DC 
20530  and  should  refer  to  United  States 
V.  Absolute  Fire  Protection  Co.,  et  al., 
D.J.  Ref.  No.  90-5-1-1-883. 

The  consent  decree  may  be  examined 
at  the  office  of  the  United  States 
Attorney.  District  of  New  Jersey,  970 
Broad  Street,  Newark.  New  Jersey  07102; 
at  the  Region  II  office  of  the 
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Environmental  Protection  Agency.  26 
Federal  Plaza.  New  York,  New  Yoric 
10278;  and  at  the  Environmental 
Enforcement  Section,  Land  and  Natiiral 
Resoiirees  Division  of  the  Department  of 
Justice.  In  requesting  a  copy,  please 
enclose  a  cfaeclc  in  the  amount  of  $2.50 
($.10  per  page)  payable  to  the  Treasurer 
of  the  United  States  for  copying. 
Rogar  I.  Manulla 

Assistant  Attorney  General,  Land  and 
Natural  Resources  Division. 
(FR  Doc.  88-12450  Filed  6-2-88:  8:45  am] 

MLUNG  COOC  4410-OVII 


Lodging  of  Consent  Decree  Pursuant 
to  Cerda;  Alloy  Corp.  et  aL 

In  accordance  with  Department  policy 
notice  is  hereby  given  that  on  May  23, 
1988,  a  proposed  consent  decree  in 
United  States  v.  Alloy  Corporation  et 
al..  Civil  Action  No.  88-C-550,  was 
lodged  with  the  United  States  District 
Court  for  the  Western  District  of 
Wisconsin.  The  proposed  consent 
decree  resolves  a  judicial  enforcement 
action  brought  by  the  United  States 
against  ten  defendants  pursuant  to  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  of  1980  ("CERECLA"). 

The  proposed  consent  decree  requires 
the  ten  defendants  to  reimburse  to  the 
United  States  $543,641.50.  This  amount 
respresents  the  total  cost  incurred  by 
the  United  States  in  response  to  the 
release  or  threat  of  release  of  hazardous 
substances  into  the  environment  from 
the  Rodgers  Laboratories  Inc.  facility 
located  in  Milwaukee,  Wisconsin. 

The  Department  of  justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  consent  decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the  Land 
and  Natural  Resources  Division, 
Department  of  Justice,  Washington,  DC 
20530,  and  should  refer  to  United  States 
V.  Alloy  Products,  et  al.,  D.J.  Ref.  90-11- 
3-237. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney.  320  Federal  Building, 
517  East  Wisconsin  Avenue,  Milwaukee, 
Wisconsin  53202  and  at  the  Office  of 
Regional  Counsel,  United  States 
Environmental  Protection  Agency.  230 
South  Dearborn  Street,  Chicago,  Ilflnois. 

Copies  of  the  proposed  consent  decree 
may  be  examined  at  the  Environmental 
Enforcement  Section,  Land  and  Natural 
Resources  Division  of  the  Department  of 
Justice.  Room  1517,  Ninth  Street  and 
Pennsylvania  Avenue  NW.,  Washington, 
DC  20530.  A  copy  of  the  proposed 
consent  decree  may  be  obtained  in 


person  or  by  mail  from  the 
Environmental  Enforcement  Section. 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice.  In  requesting 
a  copy,  please  enclose  a  check  in  the 
amount  of  $2.70  (10  cents  per  page 
reproduction  cost)  payable  to  the 
Treasurer  of  the  United  States. 
Roger ).  ManuUa, 

Assistant  Attorney  General  Land  and 
Natural  Resources  Division. 
(FR  Doc.  88-12577  Filed  6-2-88:  8t45  am] 
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Lodging  of  Consent  Decree  Pursuant 
to  the  Clean  Air  Act;  Dean  Sack  and 
Frank  Eret 

In  accordance  with  Department 
policy.  28  CFR  50.7,  notice  is  hereby 
given  that  on  May  24, 1988,  a  proposed 
consent  decree  in  United  States  of 
America  v.  Dean  Sack  and  Fmnk  Eret, 
Civ.  No.  87-L-252,  was  lodged  with  the 
United  States  District  Court  for  the 
District  of  Nebraska. 

The  proposed  consent  decree  resolves 
a  judicial  enforcement  action  brought  by 
the  United  States  against  Dean  Sack 
("Sack")  and  Frank  Eret  ("Eret")  for 
violations  of  the  Clean  Air  Act.  The 
complaint  filed  by  the  United  States 
alleged  that  defendants  violated  the 
National  Emission  Standard  for 
Hazardous  Air  Pollutants  (NESHAP)  for 
asbestos  during  demolition  and 
renovation  activities  that  took  place  at 
Defendant  Sack's  Odd  Fellows  Home  in 
York,  Nebraska. 

The  proposed  consent  decree  enjoins 
defendants  &t>m  violating  the  asbestos 
NESHAP  in  die  future.  The  proposed 
consent  decree  also  requires  defendants 
to  pay  a  civil  penalty  of  $15,000  to  the 
United  States  Treasury. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  consent  decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General,  Land  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington,  DC  20530,  and 
should  refer  to  United  States  of  America 
V.  Dean  Sack  and  Frank  Eret.  D.O.J.  Ref. 
90-5-2-1-976. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney.  District  of  Nebraska, 
520  Federal  Building,  100  Centennial 
Mall  North.  Lincohi.  Nebraska,  68508, 
and  at  the  Region  VII  office  of  the 
Environmental  Protection  Agency. 
Office  of  Regional  Counsel,  Attention: 
Henry  F.  Rompage,  726  Minnesota 
Avenue,  Kansas  City.  Kansas  66101.  A 
copy  of  the  proposed  consent  decree 
may  also  be  examined  at  the 


Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division. 
Department  of  Justice.  Room  1521.  Nintti 
Street  and  Pennsylvania  Avenue,  NW., 
Washington,  DC  2053a  A  copy  of  the 
proposed  consent  decree  may  be 
obtained  in  person  or  by  mail  from  the 
Environmental  Enforcemoit  Section, 
Land  &  Natural  Resources  Division. 
Department  of  Justice. 
Thoraaa  E.  Hookauo, 

Deputy  Assistant  Attorney  General,  Land  and 
Natural  Resources  Division. 

[FR  Doc.  88-12560  Filed  6-2-68:  8:45  am] 
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Antitrust  DiviskMi 

Notice  Pursuant  to  the  National 
Cooperative  nsssarch  Act  of  1984— 
BeH  ComnHinicatlons  Research,  Inc. 

Notice  is  hereby  given  that,  pursuant 
to  section  6(a)  of  the  National 
Cooperative  Research  Act  of  1984, 15 
U.S.C.  4301  et  seq.  ("the  Act").  Bell 
Communications  Research.  Inc. 
("Bellcore")  has  filed  written 
notifications,  on  behalf  of  Bellcore  and 
Nippon  Hoso  Kyokai  ("NHK") 
simultaneously  with  the  Attorney  . 
General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  of  the  joint  venture  and  (2) 
the  nature  and  objectives  of  the  joint 
venture.  The  notifications  were  filed  for 
the  purpose  of  invoking  the  Act's 
provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circiunstances.  Pursuant 
to  section  6(b)  of  the  Act,  the  identities 
of  the  parties  to  the  joint  venture,  and  its 
general  areas  of  planned  activities,  are 
given  below. 

Bellcore  is  a  Delaware  corporation 
with  its  principal  place  of  business  at 
290  W.  Mt  Pleasant  Avenue.  Livingston, 
New  Jersey  07039. 

NHK  is  a  Japanese  corporation  with 
its  principal  place  of  business  at  1-10- 
11.  Kinuta.  Setagaya-Ku.  Tokyo  157. 
Japan. 

Bellcore  and  NHK  entered  into  an 
agreement  effective  April  1, 1988  to 
collaborate  in  research  in  the  area  of 
High  Definition  TV  (HDTV),  such 
research  to  include  signal  processing  for 
the  transmission  of  HDTV  signals  over 
broadband  networks  and  the 
demonstration  of  feasibility  of  research 
concepts  by  experimental  prototypes 
and  experimental  systems  thereof.  Such 
research  will  have  apphcation  to 


exchange  and  exchange  access 

teleconuntmications. 

loseph  H.  WidiBV. 

Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  88-12578  FUed  6-2-68: 8:45  am] 
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Notice  Pursuant  to  the  National 
Cooperative  neaearch  Act  of  1984— 
Bell  Communications  Research,  Inc. 

Notice  is  hereby  given  that  pursuant 
to  section  6(a)  of  the  National 
Cooperative  Research  Act  of  1984. 15 
U.S.C.  4301  et  seq.  ("the  Act"),  Bell 
Communications  Research,  Inc. 
("Bellcore")  has  filed  written 
notifications,  on  behalf  of  Bellcore  and 
David  Sarnoff  Research  Center 
("SamofT')  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing:  (1)  The 
identities  of  the  parties  of  the  joint 
venture  and  (2)  the  nature  and 
objectives  of  the  joint  venture.  The 
notifications  were  filed  for  the  purpose 
of  invoking  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  under  specified 
circumstances.  Pursuant  to  section  6(b) 
of  the  Act,  the  identities  of  the  parties  to 
the  joint  venture,  and  its  general  areas 
of  plaimed  activities,  are  given  below. 

Bellcore  is  a  Delaware  corporation 
with  its  principal  place  of  business  at 
290  W.  Mt.  Pleasant  Avenue,  Livingston. 
New  Jersey  07039. 

Sarnoff  is  a  Delaware  corporation 
with  its  principal  place  of  business  at 
CN  5300.  Princeton,  New  Jersey  08543- 
5300. 

Bellcore  and  Sarnoff  entered  into  an 
agreement  effective  March  1. 1988  to 
collaborate  in  research  with  respect  to 
securing  a  scientific  understanding  of 
the  physical  and  chemical  principles 
undertying  the  structure  and  the 
electrical  and  other  properties  of  high 
temperature  superconducting  materials 
and  to  better  understand  their 
application  in  microwave  and  high 
speed  systems  for  exchange  and 
exchange  access  services  and  for  uses  of 
interest  to  the  defense  of  the  United 
States  of  America, 
loseph  H.  Widmar, 

Directorof  Operations,  Antitrust  Division. 
[FR  Doc.  88-12579  Filed  6-2-88:  8:45  am] 
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Drug  Enforcement  Administration 

George  C.  Daniel,  M.D.;  Revocation  of 
Registration 

On  April  6, 1988.  the  Deputy  Assistant 
Administrator.  Office  of  Diversion 


Control.  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  George  C.  Daniel, 
M.D.,  of  11610  Milbem  Drive,  Potomac. 
Maryland  20854  proposing  to  revoke  his 
DEA  Certificate  of  Registration 
AD2730706  and  to  deny  any  pending 
applications  for  registration  as  a 
practitioner  under  21  U.S.a  823(f).  The 
Order  to  ^ow  Cause  alleged  that  Dr. 
Daniel's  continued  registration  with 
DEA  would  be  inconsistent  with  the 
public  interest,  as  that  term  is  used  in  21 
U.S.C  823(f)  and  824(a)(4). 

On  February  24. 198a  Dr.  Daniel  was 
declared  to  be  a  fugitive  &t>m  justice. 
Since  Dr.  Daniel  could  not  be  located, 
notice  of  DEA's  proposed  action  was 
given  by  publishing  the  Order  to  Show 
Cause  in  the  Federal  Reystar.  See  53  FR 
12087  (April  12. 198$.  In  addition,  a 
copy  of  die  published  Order  to  Show 
Cause  was  sent  to  Dr.  Daniel's  last 
known  address  by  registered  mail,  but 
was  ultimately  returned  to  DEA 
unclaimed.  More  than  thirty  days  have 
passed  since  the  Order  to  Show  Cause 
was  published  in  the  Federal  Register 
and  die  Drug  Enforcement 

Administration  has  received  no  

respionse  thereto.  Pursuant  to  21  CFR 
1301.54(a)  and  1301.54(d).  George  C. 
Daniel  M.D.  is  deemed  to  have  waived 
his  opportunity  for  a  hearing. 
Accordingly,  the  Administrator  now 
enters  his  final  order  in  this  matter 
without  a  hearing  and  based  on  the 
investigative  file.  21  CFR  1301.57. 

The  Administrator  finds  that  the  Drug 
Enforcement  Administration  initiated  an 
investigation  of  Dr.  Daniel's  prescribing 
practices  after  receiving  information 
that  Dr.  Daniel  was  issuing  prescriptions 
for  Schedule  II  controlled  substances  for 
no  legitimate  medical  purpose.  On 
September  15. 1987.  a  DEA  Special 
Agent,  acting  in  an  undercover  capacity, 
was  introduced  to  Dr.  Daniel  by  a 
confidential  informant.  This  meeting 
occurred  inside  Dr.  Daniel's  car  which 
was  parked  at  a  local  subway  station. 
On  this  occasion,  the  undercover  agent 
purchased  a  prescription  for  30 
Percodan  tablets,  a  Schedule  II 
controlled  substance,  frvm  Dr.  Daniel  for 
$75.00.  At  no  time  during  this  visit  was 
any  medical  history  taken  nor  were  any 
medical  problems  discussed. 

On  September  25. 1987,  the 
undercover  agent  again  met  Dr.  Daniel 
inside  his  car  which  was  parked  at  the 
same  subway  station.  On  this  occasion, 
Dr.  Daniel  issued  the  undercover  agent  a 
prescription  for  30  Percodan  tablets.  In 
addition.  Dr.  Daniel  wrote  a  prescription 
for  30  Dilaudid  tablets,  also  a  Schedule 
II  controlled  substance,  in  the  name  of 
an  individual  who  was  not  only  not 
present  during  this  meeting,  but  was 


also  unknown  to  Dr.  Daniel.  The 
udnercover  agent  gave  Dr.  Daniel 
$100.00  for  each  of  these  prescriptions. 
Neither  of  these  prescriptions  were 
issued  for  a  legitimate  medical  purpose. 

On  October  8, 1987,  the  undercover 
agent  went  to  Dr.  Daniel's  residence/ 
office.  The  undercover  agent  was 
accompanied  by  another  DEA  Special 
Agent,  also  acting  in  an  undercover 
capacity.  During  the  course  of  this  visit. 
Dr.  Daniel  wrote  the  undercover  agents 
four  prescriptions  for  Schedule  II 
controlled  substances  in  exchange  for 
$400.00.  Two  of  these  prescriptions  were 
written  for  individuals  who  were  not 
present  during  this  visit  None  of  these 
prescriptions  were  issued  for  a 
legitimate  medical  purpose. 

Finally,  on  October  30, 1987,  a  third 
DEA  Special  Agent,  acting  in  an 
undercover  capacity,  went  to  Dr. 
Daniel's  residence/office.  During  the 
course  of  this  visit  Dr.  Daniel  wrote  the 
undercover  agent  four  prescriptions  for 
Schedule  II  controlled  substances  for 
$400.00.  Three  of  these  prescriptions 
were  written  for  individuals  who  were 
not  present  during  this  visit  None  of 
these  prescriptions  were  written  for  a 
legitimate  medical  purpose. 

On  November  6, 1987,  Dr.  Daniel  was 
indicted  in  the  United  States  District 
Court  for  the  District  of  Maryland  and 
charged  with  eleven  counts  of 
knowingly  and  intentionally  attempting 
to  unlawfully  dispense  or  distribute  a 
Schedule  II  controlled  substance  in 
violation  of  21  U.S.C.  841(a)(1)  and  846. 
Dr.  Daniel  as  arrested  on  November  10. 

1987,  and  was  held  without  bond  until 
January  1988  when  he  was  released  on 
$200,000.00  bond. 

On  Feburary  22. 1988.  Dr.  Daniel  was 
scheduled  to  appear  for  trial  in  the 
United  States  District  Court  for  the 
District  of  Maryland,  however,  he  failed 
to  appear.  DEA  declared  Dr.  Daniel  a 
fugitive  from  justice  on  Feburary  24, 

1988.  Attempts  to  locate  Dr.  Daniel  have 
been  unsuccessful. 

The  Administrator  concludes,  based 
upon  the  conduct  described  above,  that 
the  continued  registration  of  Dr.  Daniel 
would  be  inconsistent  with  the  public 
interest.  No  evidence  of  explanation  or 
mitigating  circumstances  has  been, 
offered  on  behalf  of  the  registrant 
Therefore,  the  Administrator  concludes 
that  Dr.  Daniel's  registration  must  be 
revoked. 

Accordingly,  the  Administrator  of  the 
Drug  Enforcement  Administration, 
pursuant  to  the  authority  vested  in  him 
by  21  U.S.C.  823  and  824  and  28  CFR 
0.100(b),  hereby  orders  tiiat  DEA 
Certificate  of  Registration  AD2730706, 
previously  issued  to  George  C.  Daniel, 
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M.D.,  be,  and  it  hereby  is,  revoked,  and 
any  pending  applications  for 
registration,  be,  and  they  hereby  are, 
denied.  This  order  is  effective 
immediately. 

Dated:  May  27, 1988. 
John  C  Lawn, 
Administrator. 
[FR  Doc.  88-12509  Filed  6-^-88;  8:45  am] 

MUJNQ  COW  4«tO-0»4l 


[Docket  Na8»-71 

Murray  Ptuvmacy,  Denial  of 
Application 

On  December  15, 1987,  the  Deputy 
Assistant  Administrator.  Office  of 
Diversion  Control.  Drug  Enforcement 
Administration  (DEA)  issued  an  Order 
to  Show  Cause  to  Murray  Riarmacy, 
Ogden,  Utah  (Respondent),  proposing  to 
deny  the  pharmacy's  application  for 
registration  executed  on  February  23. 

1987.  The  statutory  basis  for  the  denial 
is  that  the  registration  of  the  pharmacy 
would  be  inconsistent  with  the  public 
interest  based  upon  the  conviction  of 
LaMoine  F.  Murray,  owner  of  Murray 
Pharmacy,  in  the  United  States  District 
Court  for  the  District  of  Utah  on  January 
13. 1983.  for  omitting  material 
information  from  required  documents,  a 
felony  relating  to  controlled  substances. 

Respondent,  through  counsel, 
requested  a  hearing  on  the  issues  raised 
in  the  Order  to  Show  Cause  in  a  letter 
dated  January  14. 198a  The  matter  was 
docketed  before  Administrative  Law 
Judge  Mary  Ellen  Bittner.  On  January  21. 

1988.  Judge  Bittner  issued  an  order 
directing  the  agency  to  file  a  prehearing 
statement  on  or  before  February  10, 
1988.  and  Respondent  to  file  a 
prehearing  statement  on  or  before 
March  2, 1988.  In  the  Order  for 
Prehearing  Statements,  Judge  Bittner 
stated  that.  "Respondent  is  cautioned 
that  failure  to  timely  file  a  prehearing 
statement  as  directed  above  may  be 
considered  a  waiver  of  hearing  and  an 
implied  revocation  of  a  request  for 
hearing."  Agency  counsel  timely  filed  its 
prehearing  statement,  however, 
Respondent  never  submitted  such  a 
filing.  Judge  Bittner  terminated  the 
proceedings  by  order  dated  March  29, 
1988.  The  Administrator  finds  that 
Respondent  pharmacy  has  waived  its 
right  to  a  hearing  by  failing  to  file  its 
prehearing  statement,  and  now  enters 
his  final  order  in  this  matter  %vithout  a 
hearing  and  based  on  the  record  before 
him.  21  CFR  1301.57. 

The  Administrator  finds  that  LaMoine 
F.  Murray.  R.Ph.  is  the  owner  of 
Respondent  pharmacy.  Mr.  Murray  was 
convicted  on  January  13. 1983.  in  the 


United  States  District  Court  for  the 
District  of  Utah  of  two  counts  of 
omitting  material  information  from 
required  documents  in  violation  of  21 
use.  843(a)(4)(A),  felonies  relating  to 
.-V;  controlled  substances.  This  conviction 
iSrose  from  an  investigation  which 
revealed  that  fivm  September  1981 
through  May  1982,  Mr.  Murray  provided 
controlled  substances  to  a  young  woman 
in  exchange  for  sexual  favors.  An  audit 
of  Respondent  pharmacy  disclosed  a 
shortage  of  Percodan  tablets. 
Respondent's  controUeld  substance 
records  were  not  complete  and  accurate. 
He  did  not  have  prescriptions  for  the 
controlled  substances  that  he  provided 
to  the  young  woman. 

The  DEA  Certificate  of  Registration 
for  Respondent  pharmacy  was  revoked 
effective  August  22, 1984.  49  FR  29686 
(1984).  On  March  28, 1985.  the  Utah 
Division  of  Registration,  Board  of 
Pharmacy,  revoked  Respondent's  license 
as  a  dispensary  of  controlled 
substances.  Respondent  was  without 
authority  to  handle  controlled 
substances  in  the  State  of  Utah.  On 
January  7, 1986,  Respondent  pharmacy 
submitted  an  application  for  registration 
to  DEA.  This  application  was  denied, 
without  a  hearing,  based  oq 
Respondent's  lack  of  state  authority  to 
handle  controlled  substances.  52  FR 
7672  (March  12, 1987).  j 

Effective  February  9. 1987,       ' 
Respondent  pharmacy's  license  as  a 
dispensary  of  controlled  substances  was 
reinstated  by  the  Director  of  the 
Division  of  Occupational  and 
Professional  Licensing  of  the  State  of 
Utah.  The  license  is  in  probationary 
status  for  three  years. 

The  Administrator  finds  that  although 
Respondent  pharmacy  is  now  currently 
authorized  to  handle  controlled 
substances  in  the  State  of  Utah,  neither 
Respondent  nor  Mr.  Murray,  its  owner, 
have  provided  any  mitigating  evidence 
which  would  contrast  with  the  netiu«  of 
Mr.  Murray's  past  conduct  and  his 
felony  conviction  relating  to  controlled 
substances.  Without  such  evidence,  the 
Administrator  is  compelled  to  conclude 
that  registration  of  the  pharmacy  would 
be  inconsistent  with  the  public  interest. 

DEA  has  consistently  held  that  the 
registration  of  a  pharmacy  may  be 
revoked,  suspended  or  denied  as  a 
result  of  the  controlled  substance 
handling  practices  of  the  pharmacy's 
owner,  majority  shareholders,  officers, 
managing  pharmacist  or  other  key 
employee.  See.  White's  Best  Buy  Drugs. 
Docket  No.  87-41.  53  FR  7251  (1988); 
Unarex  of  Plymouth  Road,  d.b.a.  Motor 
City  Prescription  Center  and  Unarex  of 
Dearborn,  d.b.a.  Motor  City  Inscription 
Center,  Docket  Nos.  84-1  and  84-2. 50 


FR  6077  (1985);  Bourne  Pharmacy,  Inc.. 
Docket  No.  83-32. 49  FR  32816  (1984); 
and  cases  cited  therein.  Respondent's 
owner,  Mr.  Murray,  and  convicted  of  a 
controUled  substance-related  felony.  No 
evidence  of  explanation  or  mitigating 
circumstances  has  been  offered  on 
behalf  of  the  registrant.  Therefore,  the 
Administrator  concludes  that  the 
application  for  registration  must  be 
denied. 

Accordingly,  the  Administrator  of  the 
Drug  Enforcement  Administration, 
pursuant  to  the  authority  vested  in  him 
by  21  U.S.C.  823  and  824  and  28  CFR 
0.100(b).  hereby  orders  that  the 
application  for  registration  submitted  by 
Murray's  Pharmacy  on  February  23. 
1987,  be,  and  it  hereby  is,  denied.  Any 
other  outstanding  applications  for 
registration  submitted  by  Respondent 
are  denied.  This  order  is  effective  June  3. 
1988. 

Dated:  May  27, 1988. 
John  C  Lawn, 
Administrator. 
[FR  Doc.  12508  Filed  8-2-88;  8:45  am] 
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[Dodcat  No.  87-53] 

James  B.  RIvere,  DMD,;  Revocation  of 
Registration 

On  May  6, 1987,  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration  (DEA)  issued  an  Order 
to  Show  Cause  to  James  B.  Rivers, 
D.M.D.  (Respondent)  of  9355  Park  West 
Boulevard,  Knoxville.  Tennessee  37923 
proposing  to  revoke  his  DEA  Certificate 
of  Registration  BR0321896  and  to  deny 
any  pending  applications  for  registration 
as  a  practitioner  under  21  U.S.C.  823(f). 
The  Order  to  Show  Cause  alleged  that 
Respondent's  registration  with  the  Drug 
Enforcement  Administration  would  be 
inconsistent  with  the  public  interest  as 
that  term  is  used  in  21  U.S.C.  823(f)  and 
824(a)(4). 

Respondent,  through  counsel, 
requested  a  hearing  on  the  issues  raised 
by  the  Order  to  Show  Cause  and  the 
matter  was  docketed  before 
Administrative  Law  Judge  Mary  Ellen 
Bittner.  Following  prehearing 
procedures,  a  hearing  was  held  in 
Nashville,  Tennessee  ori  November  3, 
1987.  On  February  16, 1988,  the 
Administrative  Law  Judge  issued  her 
opinion  and  recommended  ruling, 
findings  of  fact,  conclusions  of  law  and 
decision.  Pursuant  to  21  CFR  1316.66. 
Respondent  filed  exceptions  to  Judge 
Bittner's  opinion  and  recommended 
ruling.  On  March  21, 1988.  ludge  Bittner 


transmitted  the  record  of  these 
proceedings,  including  Respondent's 
exceptions,  to  the  Administrator.  The 
Administrator  has  considered  the  record 
in  its  entirety  and  pursuant  to  21  CFR 
1316.67  hereby  issues  his  final  order  in 
this  matter  based  upon  findings  of  fact 
and  contusions  of  law  as  hereinafter 
set  forth.f 

The  Administrative  Law  Judge  found 
that  Respondent  is  a  practicing  oral  and 
maxillofacial  sui^geon.  On  May  31, 1983, 
the  Health  Related  Boards  Division  of 
the  Tennessee  Department  of  Health 
and  Environment  (Health  Related 
Boards)  received  information  from  the 
Tennessee  State  Board  of  Pharmacy  that 
area  pharmacists  had  reported  that 
individuals  of  questionable  character 
were  presenting  prescriptions  written  by 
Respondent  for  Schedule  II  controlled 
substances  including  Demerol,  Percodan 
and  Dilaudid.  As  a  result  of  this 
information,  on  January  6, 1984.  an 
investigator  with  the  Health  Related 
Boards  questioned  Respondent 
regarding  these  prescriptions. 
Respondent  told  the  investigator  that 
approximately  two  years  earlier,  he  had 
begun  treating  an  individual  who,  in  his 
opinion,  had  legitimate  medical 
problems,  but  who  was  also  addicted  to 
some  type  of  narcotic.  At  the  conclusion 
of  the  interview,  the  investigator 
advised  Respondent  that  he  may  have 
violated  Federal  regulations  by 
maintaining  an  individual's  dnig 
addiction.  Respondent  then  stated  that 
he  would  no  longer  treat  the  individual 
and  did  not  anticipate  prescribing  any 
medication  for  him  in  the  future. 

In  July  and  August  1984,  the 
investigator  received  information  from 
area  pharmacists  and  from  the 
Tennessee  State  Board  of  Pharmacy 
which  indicated  that  Respondent 
continued  to  prescribe  controlled 
substances  to  the  individual. 
Respondent  testified  at  the  hearing  in 
this  matter  that  he  prescribed  controlled 
substances  for  the  individual  because 
the  individual  was  harassing  and 
intimidating  Respondent  and  his  family. 

On  April  21. 1985.  Respondent 
retained  an  attorney  to  help  him 
terminate  the  contact  between  himself 
and  the  individual.  Respondent  testified 
that  the  initial  attempts  by  Respondent 
and  his  attorney  to  get  the  individual  to 
leave  Respondent  alone  were 
unsuccessfuL 

On  October  4. 1985,  the  investigator 
with  the  Health  Related  Boards,  who 
was  then  employed  by  DEA  as  an 
investigator,  interviewed  Respondent 
after  determining  that  the  DEA  number 
which  Respondent  was  using  had  been 
retired  for  approximately  ten  years.  At 
this  meeting.  Respondent  was  advised  of 


the  procedures  for  applying  for  a  new 
DEA  Certificate  of  Registration.  In 
addition.  Respondent  was  told  that  he 
was  not  authorized  to  prescribe, 
dispense,  administer  or  otherwise 
handle  controlled  substances  and  that 
should  he  do  so,  he  would  be 
intentionally  violating  Federal  law.  The 
investigator  further  advised  Respondent 
that  once  he  obtained  a  new  Certificate 
of  Registration,  he  could  not  prescribe 
controlled  substances  to  a  dnig  addict  to 
maintain  his  addiction.  Respondent 
admitted  during  the  course  of  the 
interview  that  he  knew  that  the 
individual  was  a  drug  addict  and  that  he 
was  maintaining  the  individual's 
addiction.  Respondent  noted  that  his 
attorney  had  been  aware  of  the  situation 
between  Respondent  and  the  individual 
for  at  least  the  previous  six  months. 

After  the  investigator's  visit  on 
October  4, 1985,  Respondent's  attorney 
prepared  a  letter  dated  October  8, 1985, 
which  Respondent  gave  to  the 
individual.  Among  other  things,  the 
letter  stated  that."Dr.  Rivers'  DEA 
number  is  no  longer  valid  as  of  October 
4, 1985,  and  he  will  not  write  any  further 
prescriptions."  On  October  21, 1985,  the 
investigator  learned  that  a  local 
pharmacy  received  a  prescription 
written  by  Respondent  for  another 
individual  for  "Tylenol  #4,  a  Schedule  III 
narcotic  controlled  substance. 

On  November  25, 1985,  Respondent 
telephoned  the  investigator  to  ask 
whether  he  should  Ust  his  retired  DEA 
number  when  applying  for  the  renewal 
of  his  state  dental  license.  The 
investigator  once  again  advised 
Respondent  that  he  did  not  have  a  valid 
DEA  registration.  During  this 
conversation.  Respondent  told  the 
investigator  that  he  was  not  prescribing 
controlled  substances. 

On  April  30, 1986,  Respondent's 
attorney  filed  a  complaint  and  obtained 
an  injunction  against  the  individual. 
Respondent  testified  at  the  hearing  that 
he  had  not  seen  the  individual  since  the 
injunction  was  issued.  Respondent 
introduced  evidence  at  the  hearing  that 
in  1986  he  advised  a  county  prosecutor 
and  the  head  of  the  Knoxville-Knox 
County  Metro  Drug  Unit  of  his 
difficulties  with  the  individual.  ' 

In  December  1986.  and  January  1987. 
another  DEA  investigator  conducted  a 
survey  of  14  of  the  136  pharmacies  in  the 
Knoxville  area.  The  investigation 
revealed  that  Respondent  had  written  at 
least  11  prescriptions  for  controlled 
substances  subsequent  to  October  4. 
1985,  when  he  was  told  he  was  not 
registered  with  DEA,  but  before  March 
11, 1986,  when  his  new  DEA  Certificate 
of  Registration  was  issued.  A 
compilation  of  prescriptions  found  in  the 


phaimades  surveyed  revealed  that 
Respondent  had  written  prescriptions 
for  over  17,000  dosage  units  of 
controlled  substances,  primarily 
Schedule  II  substances,  between 
January  30. 1981  and  March  21, 1986,  all 
for  the  previously  mentioned  individual. 
These  prescriptions  were  written  not 
only  in  the  individual's  name,  but  also  in 
names  which  Respondent  admitted  that 
he  knew  were  fictitious. 

The  Administrative  Law  Judge 
concluded  that  Respondent's  continued 
registration  with  DEA  is  inconsistent 
with  the  public  interest  Respondent 
maintained  the  individual's  drug 
addiction  for  at  least  five  years.  He 
often  issued  the  individual  prescriptions 
for  controlled  substances  using  fictitious 
names.  Respondent  continued  to  write 
prescriptions  for  controlled  substances 
even  after  he  was  told  that  he  was  not 
authorized  to  do  so. 

Respondent  testified  that  after  his 
October  4, 1985  meeting  with  the 
investigator,  he  thought  that  his 
registration  was  in  "limbo",  and  that  he 
could  continue  to  use  his  DEA  number 
to  issue  prescriptions.  The 
Administrative  Law  Judge  stated  in  her 
opinion  that  she  put  no  credence  in  this 
testimony.  Judge  Bittner  noted  that 
Respondent  was  not  a  particularly 
credible  witness  since  he  appeared  to 
tailor  much  of  his  testimony  to  support 
his  defenses  rather  than  to  present  an 
accurate  portrait  of  events.  Second,  the 
DEA  investigator  was  a  credible  witness 
who  testified  that  he  specifically  told 
Respondent  on  October  4, 1985,  that  he 
was  not  registered  with  DEA  and 
therefore  could  not  lawfully  prescribe 
controlled  substances.  Third,  any  claim 
that  Respondent  did  not  understand  the 
investigator's  October  4, 1985  warning  is 
contradicted  by  the  statement  in  the 
letter  written  by  Respondent's  lawyer 
on  October  8, 1985,  which  specifically 
stated  that  Respondent's  DEA  number 
was  no  longer  valid  and  he  would^not 
write  any  fiirther  prescriptions  for 
controlled  substances.  Finally,  in 
November  1985.  the  investigator  again 
told  Respondent  that  he  did  not  have  a 
valid  DEA  registration. 

Respondent  contends  that  he  wnt>te 
the  prescriptions  for  controlled 
substances  for  the  individual  because 
the  individual  intimidated  him. 
However,  Judge  Bittner  noted  in  her 
opinion,  that  the  purported 
"intimidation"  went  on  for  a  substantial 
period  of  time  before  Respondent  took 
meaningful  steps  to  atempt  to  eliminate 
it. 

The  Administrative  Law  Judge 
concluded  that  the  evidence  presented 
in  this  matter  demonstrates  that 
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Respondent  does  not  appreciate  the 
enonnout  respoasilHlity  wriuch 
accompanies  DEA  legistratiaa.        ; 
Registrants  under  tbe  ControUed     | 
Substances  Act  are  required  to  prevent 
the  diversioD  of  oantratted  striMtsnoes 
into  the  ilUcit  maiket  Respondenf  s 
conduct  resets  a  fsilare  to  take 
adequate  actkn  to  protect  the  public 
health  and  safety.  Respondent  has  failed 
to  provide  any  satisfectary  assurance 
that  a  situatioa  such  as  tfae  one  he 
alleges  occnired  with  the  indivifhial  is 
unlikely  to  recur,  fudge  Bittner  noted 
that  Respondent's  Csifaae  to  stop 
prescribing  controOed  substances  as 
soon  as  he  was  advised  that  he  had  no 
authcnity  to  so  presoibe  indicates  a 
cavalier  attitude  toward  Federal 
regulation  irf  controlled  substances. 
Consequently,  the  Administrative  Law 
Judge  recommended  that  Responcteat's 
DEA  Certificate  of  Registratian  be 
revoked. 

The  Administrator  adopts  the  opinion 
and  recommended  ruling,  fimtingf  of 
fact,  conchisions  of  law  and  decision  of 
the  Administrative  Law  Judge  in  its 
entirety.  Respondent's  registration  must 
be  revoked.  The  Administrator,  in 
reaclung  this  conclusion,  carefully 
considered  Respondent's  exceptions  to 
Judge  Bittner's  opinion.  However, 
nothing  in  Re^Modenf  s  exceptions 
persuaded  the  Administrator  tliat 
Respondent  should  remain  registered 
with  DEA. 

Acoocdingly,  the  Administrator  of  tbe 
Drug  Enforcement  Adnintstration. 
pursaant  to  the  authority  vested  in  him 
by  21  U.S.C  823  and  624  and  28  CFR 
0.100(b).  hereby  orders  that  DEA 
Certi£kate  of  Registratioa  BR03221806, 
previously  issued  to  James  B.  Rivoi; 
DALO..  be.  and  it  hereby  is.  revoked, 
and  any  pending  anilications  for 
registration,  be.  and  they  hereby  are, 
denied.  This  oni»  is  e^ctive  July  5. 
1988. 

Date:MayZ7.198& 
Joim  C  Lawn, 
Administrator. 
[FR  Doc  88-12510  Filed  8-2-88;  8:45  am] 


(DociMt  Na  er-ie] 

Cart  Suchar,  D.O.;  Ravocatioa  of 
RegiatoaUun 

On  March  31, 1987,  die  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control  Drag  Enforcement 
Admhaistration  {DEA)  issued  an  Order 
to  Show  Cause  to  Carl  Suchar,  D.O. 
(Respondent)  of  611  Orvid  Road  East, 
Suite  510,  Clearwater.  Florida  33516 
proposing  to  revoke  his  DEA  Certificate 


of  Registration  ASl7ie723  and  to  deny 
any  pending  applications  for 
registeratiott  as  a  practitianer  onder  21 
U.S.C.  829(f).  The  Order  to  Show  Cause 
alleged  that  Respondent's  oontinaed 
registration  is  inconsistent  with  the 
public  interest  as  that  term  is  used  in  21 
U.S.C  823(f)  and  82ft(a)(4). 

Respondent  dirougfa  counsel 
requested  a  hearing  on  the  issues  raised 
by  the  Order  to  Show  Cause  and  the 
matter  was  docketed  before 
Adminsitrative  Law  Judge  Ftands  L 
Young.  FoUowing  prehearing 
procedures,  a  hearing  was  held  in 
Tampa,  Florida  on  October  20  and  21, 
1987.  On  February  23, 1988.  die 
Administrative  Law  Judge  issued  his 
opinion  and  recommended  ruling, 
findings  of  fact  conclusions  of  law  and 
decisioa  Punuant  to  21  CFR  1316.66. 
Government  counsel  filed  exceptions  to 
Judge  Young's  opinion  and 
recommended  ruling  and  Re^iondent 
filed  a  repsonse  to  these  exceptions.  On 
March  25, 1988,  Judge  Young  transmitted 
the  record  of  these  proceedings, 
including  tbe  Government's  exceptions 
and  Resp(Mident's  response  thereto,  to 
the  Adminstrator.  The  Admioistrator 
has  considered  the  record  in  its  entirety 
and  pursuant  to  21  CFR  1316^87  hereby 
issues  his  final  order  in  this  matter 
based  upon  findings  of  fact  and 
conclusions  of  law  as  hneinafter  set 
forth. 

The  Administrative  Law  Judge  found 
that  on  May  19. 19881  a  confidential 
informant  advised  the  deaiwater, 
Florida  Pohoe  Department  that  since 
December  1985,  riie  had  been  obtaining 
prescriptions  fat  oontroUad  sabatances 
from  the  Respondent  in  exchange  for 
fulfilling  his  sexual  fantasy  wherein  he 
wanted  to  be  dominated  by  a  female. 
The  confidential  informant  stated 
further  diat  she  often  met  Respondent  at 
his  office  after  office  hours.  Oaring  each 
visit  Raqxindent  would  be  ^**iiMM>  to  a 
chair  wearing  a  lodosd  chastity  belt  On 
several  occasions,  Re^MMident  wrote 
prescriptions  far  Tussionsx.  a  Schedule 
m  controlled  substance,  for  the 
confidential  infaimant  The  confidential 
informant  advised  the  Clearwater  Police 
officers  that  Respondent  also  aUowed 
her  unlimited  accees  to  controlled 
substance  sanq4ee  that  he  had  hi  his 
office. 

Followhig  Ae  initial  interview  of  die 
confidential  infocnant  a  detective  went 
to  area  pharmacies  to  attempt  to  locate 
prescriptions  written  by  Respondent  for 
the  confidential  informant  He  located 
several  sacfa  prescriptions  for 
Tussionex.  Upon  further  investigation,  it 
was  learned  that  the  confidential 
informant  had  altered  several  of  diese 


prescriptions  to  hicrease  the  number  of  . 
dosage  units. 

On  Jane  4, 19881.  after  agreeog  to 
cooperate  widi  the  Clearwater  Police 
Departawnt  the  confidential  infoniant 
went  to  ReqMndmt's  office  after  office 
hours.  When  she  anived  at  his  office. 
Respondent  was  chained  to  a  chair. 
Respondent  would  not  write  the 
confidential  infonaant  a  prescnatian  for 
controUed  substances  since  he  felt  that 
area  phannadsts  were  getting 
suspicious  of  any  piesuiptimis  he  wrote 
for  her.  However.  Respondent  did  allow 
the  onnfiriential  infonunt  to  take 
whatever  she  wanted  from  his 
controlled  sabstancs  samples  and 
further  assured  her  that  he  would  ask 
the  drug  company  representatives  to 
bring  him  san^iies  of  certain  controlled 
substances  which  she  indicated  she 
wanted. 

The  confidential  infbrmant  again  went 
to  Respondent's  office  on  Jane  8, 1986. 
On  this  occasion  she  was  accompanied 
by  an  undercover  p^ce  officer  v^o 
posed  as  her  iriend.  When  diey  arrived 
at  Respondent's  office.  Respondent  was 
chained  to  a  chair  wearing  a  locked 
chastity  belt.  The  imdercover  officer  and 
the  confidential  informant  had  access  to 
Respondent's  patient  records  and  to 
Respondent's  ccmtrolled  substance 
sample.  Both  the  confidential  informant 
and  the  undercover  officer  filled  their 
pockets  and  purses  wiUi  controlled 
substance  samjdes.  During  this  visit 
Respondent  entered  into  a  written  slave 
contract  with  the  confidential  informant 
whereby  he  undertook  to  beoome  her 
slave  and  agreed  to  do  anything  she 
requested.  Also  durog  this  visit 
Respondent  wrote  a  prascriptioo  for 
Tenuate  Dospan.  a  Schedala  IV 
controlled  substance,  for  the  undercover 
officer  for  no  legitisnte  medical 
purpose.  Respondent  wrote  the 
prescription  for  twice  tbe  number  of 
dosage  units  than  he  normally  would  so 
that  the  anderoover  officer  and  the 
confidential  informant  ooold  share  the 
drugs  obtained  pursaant  to  the 
prescription. 

On  June  16, 1988,  a  seardi  wairant 
was  executed  et  Respondent's  office 
and  he  was  arrested  and  diarged  with 
delivery  of  a  oontroflad  substance  and 
failure  to  maintain  required  records  boA 
in  violation  of  the  laws  of  the  State  of 
Florida.  At  that  time.  Respondent 
admitted  that  he  presofted  controlled 
substances  forhoth  ttie  confidential 
informant  and  the  undercover  officer  for 
no  legitimate  me<fical  puipose.  On 
January  19, 1967,  Respondent  entered  a 
plea  of  nolo  contenders  to  die  criminal 
charges.  Adjudication  of  guilt  was 


withheld  and  Respondent  was  placed  on 
three  years  probation  and  fined. 

During  the  execution  of  the  search 
warrant  a  number  of  violations  of 
Federal  controlled  substance  laws  and 
regulations  were  discovered. 
Respondent  did  not  properly  store 
controlled  substances  in  violation  of  21 
CFR  1301.75.  Respondent  was  not 
registered  with  DEA  to  handle  Schedule 
III  controlled  substances,  yet  he 
maintained  Schedule  QI  controlled 
substance  samples  at  his  office, 
dispensed  them  and  wrote  prescriptions 
for  them.  Also,  Respondent  did  not 
maintain  any  records  of  receipt  of 
controUed  substances  in  violation  of  21 
U.S.C.  827  and  21  CFR  1304.21. 

Respondent  suffns  from  a 
psychosexual  disorder  which  requires 
long-term  intensive  treatment 
Respondent  is  presently  being  treated 
by  a  psychiatrist  for  this  disorder. 
Treatment  will  be  required  for  at  least 
two  more  years  and  could  very  well  be 
required  for  ten  yean.  Respondent's 
psychiatrist  testffied  that  in  his  opinion. 
Respondent  can  safely  practice 
medicine  and  handle  controUed 
substances.  The  psychiatrist's  prognosis 
for  Respondent's  recovery  is  optimistic 
provided  he  continues  treatment. 
Testimony  also  revealed  that 
Respondent  participates  in  the  Impaired 
Professionals  Program  in  the  State  of 
Florida. 

Based  on  the  evidence  presented  at 
the  hearing,  the  Administrative  Law 
Judge  believes  that  there  is  littie  chance 
of  Respondent  repeating  his  previous 
behavior  and,  therefore,  recommended 
that  Respondent  be  permitted  to  remain 
registered  with  DEA.  provided  he 
continues  in  therapy  and  there  are  no 
further  violations  of  drug  control  laws  or 
regulations.  The  Administrative  Law 
Judge  specifically  recommended  that 
Respondent  be  permitted  to  retain  his 
DEA  Certificate  of  Registration. 
Schedule  III  included,  provided  that  at 
six  month  intervals  he  provide  the 
approriate  DEA  field  office  with  a 
certification  from  his  therapist  that 
Respondent  is  stiU  undergoing  regular 
therapy  and  is  making  signficant 
progress  towards  recovery. 

Ine  Administrator  agrees  with  the 
Administrative  Law  Judge's  findings  of 
fact  however  disagrees  with  Judge 
Young's  conclusion  and  recommended 
decision.  Respondent  prescribed  and 
dispensed  controUed  substances  for  no 
legi^ate  medical  purpose;  faUed  to 
maintain  required  records  relating  to 
controUed  substances:  and  handled 
Schedule  III  controUed  substances  when 
he  was  not  authotired  to  do  so. 
Respondent  exhibited  a  total  disregard 
for  his  duties  as  a  health  care 


professional  to  prevent  the  diversion  of 
controUed  substances.  The 
egregiousness  of  his  actions  indicate  a 
lack  of  awareness  of  the  tremendous 
responsibUity  which  accompanies  DEA 
registration.  The  Administrator  notes 
that  Respondent  is  currentiy  undergoing 
treatment  for  his  psychosexual  disorder.- 
However,  he  has  only  been  in  treatment 
for  one  year  and  Respondent's 
psychiatrist  testified  that  his  treatment 
will  take  at  the  very  least  another  two 
years.  Respondent's  progress  in  therapy 
to  date  is  not  sufficient  to  assure  that  he 
would  not  continue  to  be  a  dagger  to  the 
pubUc  health  and  safety. 

The  Administrator  concludes  that  at 
this  time.  Respondent's  continued 
registration  would  be  inconsistent  with 
the  pubUc  interest  After  successful 
completion  of  treatment  the 
Adminstrator  wiU  give  serious 
consideration  to  granting  Respondent  a 
DEA  registration. 

Accordingly,  the  Administrator  of  the 
Drug  Enforcement  Administration, 
pursuant  to  the  authority  vested  in  him 
by  21  U.S.C.  823  and  824  and  28  CFR 
0.100(b),  hereby  orders  that  DEA 
Certificate  of  Regisb-ation  AS1718723. 
previously  issued  to  Carl  Suchar,  D.O.. 
be,  and  it  hereby  is,  revoked,  and  any 
pending  appUcations  for  registration,  be, 
and  they  hereby  are,  denied.  This  order 
is  effective  July  5, 1988. 

Date:  May  27. 1988. 
John  C  Lawn, 

Administrator. 

[FR  Doc.  88-12511  Filed  8-2-88;  8:45  am] 
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Antitrust  Diviaion 

Petroleum  Environmental  Research 
Forum 

Notice  is  hereby  given  that  pursuant 
to  section  6(a)  of  the  National 
Cooperative  Research  Act  of  1984, 15 
U.S.C.  4301  et  seq.  ("the  Act"),  die 
participants  of  the  Petroleum 
Environmental  Research  Forum 
("PERF")  Project  No.  88-01,  titled 
"Premix  Surface  Combustion  (PSC) 
Burner  Demonstration  Program",  have 
filed  a  written  notification 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  to  Project  88-01  and  (2)  the 
nature  and  objective  of  the  research 
program  to  be  performed  in  accordance 
with  said  project.  The  notification  was 
filed  for  the  purpose  of  invoking  the 
Act's  provisions  Umiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances.  Pursuant 
to  section  6(b)  of  the  Act,  the  identities 


of  the  parties  participating  in  Project  No. 
88-01  together  with  die  nature  and 
objective  of  the  research  program  are 
given  below. 

The  current  parties  to  Project  88-01 
identified  by  this  notice  are:  Atlantic 
Richfield  Company;  Chevron  U.S.A.  Inc.; 
and  Union  Oil  Company  of  California. 
The  objective  of  this  project  and  its 
members  and  the  area  of  planned 
activity  in  this  project  is  to  demonstrate 
the  NO.  reduction  capability  of  certain 
premix  surface  combustion  burners  and 
their  mechamcal  and  performance 
characteristics  as  retrofit  burners  in 
actual  refinery  heater  service. 
Participation  in  this  project  will  remain 
open  until  September  30. 1988,  and  the 
parties  intend  to  file  additional  written 
notification  disclosing  aU  changes  in 
membership  of  this  project.  Information 
regarding  participation  in  this  project 
may  be  obtained  ftova.  Chevron 
Corporation,  P.O.  Box  7141,  San 
Francisco,  CaUfomia  94120-7141. 
Joseph  H.  Widmar, 

Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  88-12451  Filed  6-2-88;  8:45  am] 

SHXINQ  CODE  441IH>1-« 


DEPARTMENT  OF^BOR 

Office  of  the  Secretary 

Agency  Recordkeeplng/Reporting 
Requiraments  Under  Review  by  ttie 
Office  of  Management  and  Budget 
(0MB) 

Background:  The  Department  of 
Labor,  in  carrying  out  its  responsibilities 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  Chapter  35),  considers  comments 
on  the  reporting  and  recordkeeping 
requirements  that  will  affect  the  pubUc. 

List  of  recordkeeping/reporting 
requirements  under  review:  As 
necessary,  the  Department  of  Labor  will 
publish  a  list  of  the  Agency 
recordkeeping/reporting  requirements 
under  review  by  the  Office  of 
Management  and  Budget  (OMB)  since 
the  last  Ust  was  published.  The  list  wiU 
have  aU  entries  grouped  into  new 
collections,  revisions,  extentions,  or 
reinstatements.  The  Departmental 
Clearance  Officer  will,  upon  request  be 
able  to  adxfse  members  of  the  public  of 
the  nat^ure  of  the  particular  submission 
they  are  interested  in.  Each  entry  may 
contain  the  foUowing  information: 

The  Agency  of  the  Department  issuing 
this  recordkeeping/reporting 
requirement. 

The  tide  of  the  recordkeeping/ 
reporting  requirement. 
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The  OMB  and  Agency  identification 
numbers,  if  applicable.  j 

How  often  the  recordkeeping/    ' 
reporting  requirement  is  needed. 

Who  will  be  required  to  or  asked  to 
report  or  keep  records. 

Whether  small  businesses  or      | 
organizations  are  affected. 

An  estimate  of  the  total  number  of 
hours  needed  to  comply  with  the 
recordkeeping/reporting  requirements.    - 

The  number  of  forms  in  the  request  for 
approval,  if  applicable. 

An  abstract  deserifaing  the  need  for 
and  uses  of  the  infotmation  collectkn. 

Comments  and  questions:  Copies  of 
the  recofxlkeeping/reporting 
requirements  may  be  obtained  by  catling 
the  Departmental  Oearance  Officer, 
Paul  B.  Larson,  telephone  (202)  S23-«331. 
Comments  and  questions  about  the 
items  on  this  list  should  be  directed  to 
Mr.  Larson.  Office  of  Information 
Management,  U.S.  Department  of  Labor, 
200  Constitution  Avenue,  NW,  Room  N- 
1301,  Washington.  DC  20210.  Comments 
should  also  be  sent  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  OfGcer  for  (BLS/DM/ 
ESA/ETA/OLMS/MSHA/OSHA/ 
PWBA/VETS).  Office  of  Management 
and  Budget.  Room  3208,  Washington.  DC 
20503  (Telephone  (202)  395-6680). 

Any  member  of  the  public  who  wants 
to  comment  on  a  recordkeeping/ 
reporting  requirement  which  has  been 
submitted  to  OMB  should  advise  Mr. 
Larson  of  this  intent  at  the  earliest , 
possible  date. 

ExtensioD 

Concrete.  Concrete  Forms,  and  Sbwing 
Occupational  Safety  and  Health 

Administration 
Recordkeeping 
Businesses  or  Other  Profit,  Small 

Businesses  or  Organizations. 
70,000  Responses;  11.887  Hours 

Construction  firms  engaged  in 
erection  of  concrete  formwotk  are 
required  to  have  a  copy  of  die  formwrork 
plans  or  drawings  available.  The  plans 
or  drawings  are  necessary  to  provide 
detailed  specifications  and  instructions 
for  erecting  the  formwoik.  Failure  to 
follow  the  plans  or  drawings  may  result 
in  a  formwork  collapse. 

Signed  St  Washington.  DC  this  3lJt  day  of 
May,  1988. 
Paul  E.  Larson. 

Departmental  Clearance  Officer. 
[PR  Doc.  8B-12S73  Filed  6-^2-88;  8:45  am 
aUMQ  COOC  4B10-2S-M 


Administration 

ITA-W-aiS}l|AT] 

Heatth-TaK.  Inc,  Cnnaton,  Rfc 
Tarminallon  of  CartMcaliMi  of 
ElgibHty  To  Apply  for  AcHuataiant 


In  accordance  widi  section  223(d]  of 
the  Trade  Act  of  1974.  the  Department  of 
Labor  herein  presents  the  results  of  TA- 
W-20, 370A-T:  investigation  regardii^ 
terminatioi*  of  certificatioQ  of  eligibility 
to  apply  for  worker  adjustment 
assistance  as  prescribed  in  sectioo 
223(d)  of  the  Act 

On  March  29, 1988  workers  at  die 
Cranston  office  and  warehouse  in 
Cranston.  Rhode  Island  were  certified  %b 
eli^ble  to  apply  for  trade  adiusteent 
assistance.  The  Notice  of  CertificatioD 
was  pubished  in  the  Fedaial  "'flf'**"  on 
April  11. 1088  (53  FR 11921). 

The  investigpatioo  regarding 
termination  was  initiated  on  April  27. 
1988  to  determine  whether  the  workers 
at  the  subject  location  continue  to  meet 
the  group  eligibility  requiiements  of 
section  222  of  the  Act  The  Notioe  of 
Investigation  was  published  in  the 
Fadeial  Ragistsr  on  Maya  1988  (53  FR 
16478).  No  public  hearing  was  requested 
and  none  was  held. 

Whenever,  it  becomes  evident  that 
any  of  the  Group  Eligibility 
Requirements  of  section  222  of  the  Trade 
Act  of  1974  are  no  longer  met  the 
certification  as  issued  must  be  revised 
to  include  a  termination  date. 

Without  regard  as  to  whether  the 
other  criteria  are  satisfied,  the 
investigation  reveals  that  die  decreased 
employment  criterion  of  the  Groap 
Eligibility  Requirements  of  the  Trade 
Act  of  1974  is  no  longer  being  met  with 
respect  to  workers  of  Health-Tex.  Inc., 
Cranston,  Rhode  Island. 

-Conclusion  ' 

After  careful  review  of  die  fiacts 
obtained  in  the  investigation.  1  conclude 
that  the  total  or  partial  separation  of 
workers  at  the  Cranston  office  and 
warehouse  of  Health-Tex,  Inc., 
Cranston,  Rhode  Island  are  no  longer 
attributable  to  the  conditiotts  spec^Red 
in  section  222  of  die  trade  Act  oi  1974. 

In  accordance  widi  section  223(d)  of 
the  Act  I  hereby  revise  the  oertificatian 
of  March  29, 1968  as  foDowr 

All  workers  of  Health-Tex.  Incoiporated.  in 
Cranston.  Rhode  Island  who  became  totaOy 
or  partially  separated  from  emptoyment  oo  or 
after  December  23, 19S0  and  befcra  fmn  1, 
1968  ar»  sUgMe  to  apply  for  adjuttment 
assistance  uadar  Ssctiaa  223  of  Hh  Tnade  Act 
of  1974. 


Sigaed  at  Washington.  DC.  fliia  24tti  day  of 
May  1988. 

MarvtaiM.nMks. 

Director,  Offk»  ofTtade  Adjastmeat 

Assiatance. 

[FR  Doc.  8&-12S72Faed«-2-a«;  8:45  m) 


Roooarch  ProysM 

AOmcv:  Employment  and  Training 
Administration.  Labor. 
ACnoM:  Notice. 

•UMMANV:  The  Department  of  Labor's 
Employment  and  Training 
Administration  annoanees  a  program  of 
research  in  support  of  its  Apprenticeship 
2000  initiativa.  The  research  plan 
indudes  both  short  term  issne  papers 
and  loQger-tenn  projects.  The  research 
is  a  nujor  oonptment  in  the 
Department's  review  of  the 
apprentioeship  trainnig  concept  to 
determine  its  most  eOsctive  role  in 
meeting  fntore  needs  far  a  hi^riy  skilled 
woric  force. 

PON  WRnm  MTONMATION  CONTACTt 
lames  O.  Van  &den.  Acting  Director. 
Bureau  of  Apprenticeriiip  uid  Training. 
Employment  and  Training 
Adndidstration.  Room  N-4649, 200 
Constitution  Avenue,  NW.,  Washington. 
DC  202ia  Telephone:  (202)  535-0540. 

SUPPLSMEMTARY  MPOMMATION:  The 
Department  of  Labor  has  devoted 
substantial  resources  over  the  last  two 
years  to  identifying  changes  in  the  work 
place  that  are  likely  to  occur  during  the 
remaining  years  of  this  century  and  into 
the  next  From  this  effort  the 
Employment  and  Training 
Administration  (ETA)  is  focusing  on 
issues  relating  to  the  American  work 
force  and  its  training  needs. 

The  Apprentioeship  2000  initiadve  is  a 
review  of  the  apprentioeship  training 
concept  to  determine  its  proper  and 
most  effective  role  in  meetii^i  fiiture 
skilled  training  needs.  The  basic  pronise 
is  that  the  apprentioeship  concept  of 
structiired  on-the-job  training  combined 
with  related  classroom  instnicdon 
merits  serious  consideratian  as  a  major 
vehicle  for  preparing  wofkers  for  skilled 
jobs. 

Two  key  cranponents  of  this  initiative 
are  (1)  a  public  diakigne  and  (2)  a  two 
phased  research  progranL  The  first 
phase  consists  of  short  term  research 
papers;  the  second  phase  will  involve 
longer-term  projects. 

The  purpose  of  the  first  phase  (rf  the 
research  program  is  to  carefiilly  analyze 
a  number  of  key  issues  and  to  develop 
and  support  recommendations  for  the 
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future  direction  of  apprenticeship.  These 
short-term  projects  will  be  completed  in 
time  for  use  in  preparing  the  report  of 
findings  and  recommendations  which 
will  conclude  the  first  stage  of  the 
initiative.  They  will  be  more  in  the 
nature  of  research  papers  rather  than 
traditional  quantitative  research. 

The  second  phase  of  the  research 
program,  the  longer-term  projects,  will 
likely  be  demonstration  projects  and 
may  include  sudi  features  as  testing  the 
feasibiUty  of  expanding  apprenticeship 
to  new  industries,  testing  alternative 
delivery  systems,  and  testing  expansion 
to  targeted  groups.  The  exact  nature  of 
the  longer-term  projects  depends  upon 
the  findings  and  recommendations  from 
the  first  stage  of  the  initiative. 

Specific  topics  for  the  shorter-term 
research  have  been  identified.  To  help 
focus  both  the  research  and  the  next 
stages  of  the  apprenticeship  review, 
three  broad  objectives  have  been 
identified.  These  objectives  were 
developed  after  reviewing  public 
comments  received  in  response  to  two 
earlier  Federal  Register  notices.  They 
are  intended  to  be  working  quidelines 
rather  than  outcomes  of  the 
apprenticeship  review.  Each  objective 
with  related  issue  papers  follows: 

Objective  1:  Develop  an  expanded 
apprenticeship  program  which  is 
adaptable  to  new  occupations  and 
expanding  industries. 

•  Examine  issues  relating  to 
expansion  of  apprenticeship  to  other 
industries. 

•  Review  issues  and  barriers  relating 
to  women  in  apprenticeship. 

•  Examine  tiie  issue  of  how  many 
apprentices  should  be  assigned  to  any 
one  journeyman  on  a  site. 

•  Examine  the  reasons  why 
individuals  drop  out  or  only  partially 
complete  apprenticeship  training. 

•  Review  the  financial  and  non- 
financial  incentives  that  might  be  used 
to  encouraged  expansion  of 
apprenticeship. 

Objective  2:  Create  a  program 
structure  which  encompasses  consistent 
standards  as  well  as  high-quality, 
flexible,  portable,  variable  length  and 
competency-based  apprenticeship 
programs. 

•  Review  cuirent  types  of 
apprenticeship  training  pn>grams  to 
identify  best  features  which  could  be 
adapted  to  new  programs. 

•  Examine  the  feasibility  of 
developing  variable  length 
apprenticeship  programs  which  include 
copetency-based  features  and  the 
acceptability/credibility  associated  with 
existing  apprenticeship  programs. 


■  Examine  the  issues  around  making 
apprenticeship  credentials  transferrable 
across  programs  and  state  lines. 

•  Review  the  current  role  of  the 
Bureau  of  Apprenticeship  and  Training 
in  accrediting  apprenticeship  programs 
and  the  accrediting  methods  used  by 
other  education  and  training  systems 
and  examine  ways  in  which  the 
apprenticeship  accreditation  process 
could  be  strengthened. 

•  Determine  the  feasibility  of  using 
the  apprenticeship  concept  in  upgrechng 
or  retraining  woricers  at  various  points 
in  their  careers. 

Objacthra  S:  Develop  a  delivery  and 
oversight  structure  to  effectively  carry 
out  alternatives  developed  as  a  result  of 
die  apprenticeship  initiative. 

•  Explore  the  feasibility  of  using  the 
vocational  education  system  as  a 
school-based  feeder  mechanism  for 
existing  and  expanded  apprenticeship 
training. 

•  Examine  the  Bureau's  role  in  Equal 
Employment  Opportunity  (EEO) 
enforcement  in  apprenticeship  programs 
which  are  already  covered  under  other 
EEO  enforcement  activities  and 
determine  whether  such  responsibiUties 
might  be  changed. 

•  Examine  the  current  operations  of 
the  State  Apprenticeship  Councils  and 
make  recommendations  for  the  changes 
necessary  to  promote  expansion  of  the 
apprenticeship  concept 

In  addition  to  these  very  specific 
projects,  the  ETA  plans  to  examine  the 
basic  authority  for  the  national 
apprenticeship  system — the  legislation 
and  regulations.  Options  for  change  will 
be  identified.  Any  specific 
recommendations  for  change  to  either 
regulations  or  legislation  will  await  the 
outcome  of  the  pubUc  dialogue  and  the 
short-term  research  papers. 

Work  on  the  short-term  research 
papers  will  begin  in  eariy  summer  and 
conclude  in  the  fall  of  198&  As 
indicated,  these  papers  will  be  used  to 
develop  and  support  recommendations 
for  the  foture  role  of  apprenticeship  in 
developing  a  hi^y  skilled  work  force. 
Plans  are  to  issue  these 
recommendations  in  late  fall  in  the  form 
of  a  comprehensive  report  of  findings 
and  recommendations.  Following 
issuance  of  the  report,  a  phased-in 
implementation  period  combined  with 
the  longer  term  research  projects  will 
commence.  These  projects  may  last  one 
or  2  years  dependkig  upon  the  project 
Findings  from  the  longer-term  research 
could  be  implemented  beginning  in  late 
1990  or  early  1991. 


Signed  at  Washington.  DC,  this  31st  day  of 
May.  1988. 
Robarts  T.  looM, 

Acting  Assistant  Secretary  of  Labor  for 
Emphyment  and  Training. 
[FR  Doc.  88-12566  Filed  fr-Z-eS;  8:45  am) 
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Labor  SurphM  Area  Classifications 
Under  Executive  Ordere  12073  and 
10582;  Nonce  of  AddHion  to  List  of 
Labor  Swplut  Areee 

AOENCV:  Employment  and  Training 
Administration,  Labor. 

action:  Notice. 

DATE  The  addition  to  the  labor  surplus 
area  list  is  effective  June  1, 1988. 

SUMMANV.  The  purpose  of  this  notice  is 
to  announce  an  addition  to  the  list  of 
labor  surplus  areas. 
FOn  RmTHER  mPORMATION  CONTACT: 
William  J.  McGarrity,  Labor  Economist, 
Employment  and  Training 
Administration,  Room  N4470,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210.  Attention:  TEESS:  Telephone: 
202-535-0185. 
SUPPLEMENTARY  INFORMATION: 

Executive  Order  12073  requires 
executive  agencies  to  emphasize 
procurement  set-asides  in  labor  surplus 
areas.  The  Secretary  of  Labor  is 
responsible  under  that  Order  for 
classifying  and  designating  areas  as 
labor  surplus  areas.  Executive  agencies 
should  refer  to  Federal  Acquisition 
Regulation  (FAR)  Part  20  (48  CFR  Part 
20]  in  order  to  assess  the  impact  of  the 
labor  surplus  area  program  on  particular 
procurements. 

Under  Executive  Order  10582 
executive  agencies  may  reject  bids  or 
offers  of  foreign  materials  in  favor  of  the 
lowest  offer  by  a  domestic  supplier, 
provided  that  the  domestic  supplier 
undertakes  to  produce  substantially  all 
of  the  materials  in  areas  of  substantial 
unemployment  as  defined  by  the 
Secretary  of  Labor.  The  preference  given 
to  domestic  suppliers  under  Executive 
Orders  10582  has  been  modified  by 
Executive  Order  12260.  Federal 
Acquisition  Regulation  (FAR)  Part  25  (48 
CFR  Part  25)  implements  Executive 
Order  12280.  Executive  agencies  should 
refer  to  FAR  Part  25  in  procurements 
involving  foreign  businesses  or  products 
in  order  to  assess  its  impact  on  the 
particular  procurements. 

The  Department  of  Labor  regulations 
implementing  Executive  Order  12073 
and  10582  are  set  forth  at  20  CFR  Part 
654,  Subparts  A  and  B.  Subpart  A 
requires  the  Assistant  Secretary  of 
Labor  to  classify  jurisdictions  as  labor 
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surplus  areas  pursuant  to  the  criteria 
specified  in  the  regulations  and  to 
publish  annually  a  list  of  labor  surplus 
areas.  Pursuant  to  those  regulations  the 
Assistant  Secretary  of  Labor  published 
the  ar^iual  list  of  labor  surplus  areas  on 
October  27. 1987.  (52  FR  41338). 

Subpart  B  of  Part  654  states  that  an 
area  of  substantial  unemployment  for 
purposes  of  Executive  Onier  10582  is 
any  area  classified  as  a  labor  surplus 
area  under  Subpart  A.  Thus,  labof 
surplus  areas  under  Executive  Order 
12073  are  also  areas  of  substantial 
unemployment  under  Executive  Order 
10582. 

The  area  described  below  has  been 
classified  by  the  Assistant  Secretary  of 
Labor  as  a  labor  surplus  area  pursuant 
to  20  CFR  654.5(b)  (48  FR  15615  April  12. 
1983)  and  is  added  to  the  list  of  labor 
surplus  areas,  effective  June  1, 1988. 

The  following  addition  to  the  list  of 
labor  surplus  areas  is  published  for  the 
use  of  all  Federal  agencies  in  directing 
procurement  activities  and  locating  new 
plants  or  facilities. 

Signed  at  Washington.  DC  on  May  25. 1988. 
Robots  T.  Jooes, 

Acting  Assistant  Secretary  of  Labor, 

aooftion  to  the  annual  list  of  labor 
Surplus  Areas 

[June  1. 1968] 


Latxx  surptut  ana 

CMI  juriwacHon 
indudad 

Wiseorwn;  Door  Counly 

DoorOounty 

[FR  Doc  88-12567  Filed  6-2-88;  8:45  am] 
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Employment  StaiNtards 
AdminMration,  Wage  and  Hour 


Minimum  Wages  for  Federal  and 
Federally  Assistad  Conatnictlont 
General  Wage  Determination 
DecWona 

General  wage  determination  decisions 
of  the  Secretary  of  L,abor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  bom  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes 
of  laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 


The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931,  as 
amended  (46  Stat  1494,  as  amended.  40 
U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1,. 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in 
that  section,  because  the  necessity  to 
issue  current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice  is 
received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
party  of  every  contract  for  performance 
of  the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department 


Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  tliis  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue.  NW.,  Room  S-dS04, 
Washington.  DC  20210. 

Modifications  to  General  Wage 
Detenninatioa  DedsioDS 

The  numbers  of  the  decisions  listed  in 
the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  being  modified 
are  listed  by  Volume,  State,  and  page 
number(s).  Dates  of  publication  in  ^e 
Federal  Register  are  in  parentheses 
following  the  decisions  being  modified. 

Volume  I: 

Connecticut: 

CT88-1  Oan.  8. 1988)-iJ.  62 
New  York: 

NY88-11  (Jan.  8. 1988)-^p.  7B2r-7M; 
pp.  786-788 

NY88-18  (Jan.  8. 1988}— p.  830 
Rhode  Island: 

RI88-1  (Jan.  8, 1988)— p.  1018 

Volume  II: 

Illinois: 

IL88-1  (Jan.  8, 

IL88-^  (Jan.  8. 
Indiana: 

IN88-1  (Jan.  8. 

IN88-2  (Jan.  8, 

IN88-4  Oan.  8, 

IN88-5  Qan.  8. 

IN88-6  (Jan.  8, 

Volume  III: 

California: 
CA88-1  (Jan.  8. 1988)— p.  34 
CA88-4  (Jan.  8. 1988)-^p.  70-102a 

General  Wage  Determinatioo 
Publicadon 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General 
Wage  Determinations  Issued  Under  The 
Davis-Bacon  And  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1.400 
Government  Depository  Libraries  across 
the  country.  Subscriptions  may  be 
purehased  from: 

Superintendent  of  Documents 
U.S.  Government  Printing  Office 
Washington,  DC  20402 
(202)783-3238 


1986}— p.  70 
1988)-i).  114 

1988)— p.  237 
1988)— p.  249 
1988)— pp.  278-280 
1988)-^p.  291-292 
1986)-i>p.  300,  304 


When  ordering  subscription(s),  be 
sure  to  specify  the  State(8)  of  interest 
since  subscriptions  may  be  ordered  for 
any  or  all  of  the  three  separate  volimies, 
arranged  by  State.  Subscriptions  include 
an  annual  edition  (issued  on  or  about 
January  1)  which  includes  all  current 
general  wage  determinations  for  the 
States  covered  by  each  volume. 
Throughout  the  remainder  of  the  year, 
regular  weekly  updates  will  be 
distributed  to  subscribers. 

Signed  at  Washington,  DC  this  27th  day  of 
May  1988. 
Alan  L.  Moaa, 

Director,  Division  of  Wage  Determinations. 
[FR  Doc  88-12446  Filed  6-2-88;  8:45  am]  ' 
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Occupational  Safety  and  Health 
Adminiatratlon 

Aiasica  State  Standards;  Approval 
1.  Background 

Part  1953  of  Title  29,  Code  of  Federal 
Regulations,  prescribes  procedures 
under  section  18  of  the  Occupational 
Safety  and  Health  Act  fo  1970 
(hereinafter  called  the  Act]  by  which  the 
Regional  Administrator  for 
Occupational  Safety  and  Health 
(hereinafter  called  the  Regional 
Administrator)  under  a  delegation  of 
authority  fit>m  the  Assistant  Secretary 
of  L.abor  for  Occupational  Safety  and 
health  (hereinafter  called  the  Assistant 
Secretary)  (29  CFR  1953.4)  wrill  review 
and  approve  standards  promulgated 
pursuant  to  a  state  plan  which  has  been 
approved  in  accoi-dance  with  section 
18(c)  of  the  Act  and  29  CFR  Part  1902. 
On  August  10, 1973,  notice  was 
published  in  the  Federal  Register  (38  FR 
21628)  of  the  approval  of  the  Alaska 
plan  and  the  adoption  of  subpart  R  to 
Part  1952  containing  the  decision. 

The  Alaska  plan  provides  for  the 
adoption  of  state  standards  which  are  at 
least  as  effective  as  comparable  Federal 
standards  promulgated  under  section  6 
of  the  Act.  Section  1953.20  provides  that 
where  any  alteration  in  the  Federal 
program  could  have  an  adverse  impact 
on  the  at  leas  as  effective  status  of  the 
state  program,  a  program  change 
supplement  to  a  state  plan  shall  be 
required. 

In  response  to  Federal  standards 
changes,  the  state  has  submitted  by 
letter  dated  May  21,1981  form  Edmund 
N.  Orbeck,  Commissioner,  to  James  W. 
Lake,  Regional  Administrator,  and 
incorporated  as  part  of  the  plan,  state 
standards  revocation  amendments 
comparable  to  29  CFR  Part  1910 
Uevocation  of  Selected  General  and 


Special  Industry  Safery  and  Health 
Standards,  as  published  in  the  Federal 
Register  (43  FR  49744)  and  (43  FR  49764] 
on  October  24. 1978. 

Regional  review  revealed 
discrepancies  in  the  state's  responses. 
On  January  5, 1984.  the  submission  was 
returned  to  the  state  for  corrective 
action.  On  January  4, 1985,  a  corrective 
amendment  which  addressed  OSHA's 
corrective  amendments  to  the 
Revocation  of  Selected  General  and 
Special  Industry  Safety  and  Health 
Standards  as  appears  in  the  Federal 
Register  (43  FR  51759  and  51760)  on 
November  7, 1978  was  received  by 
OSHA  Region  X.  Regional  and  state 
review  of  the  corrective  amendment 
revealed  discrepancies.  On  May  17, 
1985.  the  submission  was  forwarded  to 
the  OSHA  National  Office  for  review. 
On  August  21. 1985  the  National  Office 
directed  that  additional  corrections  be 
made. 

On  November  4, 1986,  the  state 
submitted  a  second  corrective 
amendment  to  its  revocations. 

These  state  standards  which  were 
originally  contained  in  Alaska 
Administrative  Codes  AAC  01.  General 
Safety  Code;  AAC  02.  Occupational  and 
Industrial  Structures  Code:  AAC  03. 
Electrical  Code;  AAC  04.  Occupational 
Health  and  Environmental  Control 
Code;  AAC  11.  Laundry  Machinery  and 
Operations  Code;  and  AAC  12.  Be^ery 
Code,  received  OSHA  approval  during 
the  state's  developmental  period 
commencing  on  April  25, 1973  through 
Certification  on  September  14, 1977. 

The  state's  revocations  were  adopted 
on  July  24, 1980  with  an  effective  date  of 
August  23, 1980  after  public  notification 
of  the  comment  period  was  published  in 
statewide  media  on  June  16,  23,  and  30, 
1980.  The  public  comment  period  was 
open  for  thirty  days  by  Edmund  N. 
Orbeck,  Commisisoner,  under  authority 
vested  by  AS  19.60.020.  No  requests  for 
a  hearing  were  received.  Subsequently, 
the  state's  Corrective  Amendment  was 
adopted  on  August  31, 1983  with  an 
effective  date  of  September  30, 1983 
after  public  notification  of  the  conmient 
period  was  published  in  statewide 
media  on  February  25  and  March  4, 
1983.  The  public  conunent  period  was 
open  for  thirty  days  by  Jim  Robinson, 
Commissioner,  under  authority  vested 
by  AS  19.(i0.020.  No  requests  for  a  public 
hearing  were  received. 

On  November  4, 1986,  a  second 
co^ective  amendment,  adopted  on  May 
10, 1985  v/ith  an  effective  date  of  June  9, 
1985,  was  forwarded  to  Region  X  for 
inclusion  in  the  state's  submittal  for 
revocations.  Public  notification  for  the 
commen'  period  was  published  in  the 
statewide  media  on  March  6  and  13, 


1985.  The  public  conunent  period  was 
open  for  thirty  days  by.  Jim  Robinson. 
Commissioner,  under  authority  vested 
by  AS  19.69.020.  No  requests  for  a 
hearing  were  received. 

The  state  has  retained  several  of  the 
OSHA  revoked  standards.  They  are: 
1910.25(c)(l)(iii)(d]/AAC 
01.1105(c)(l)(C)(iv),  Stepladder  Side  Rail 
Computations;  1910.25(c)(5)(v]/AAC 
01.1105(c)(5)(E),  Ladder  Locking  Device; 
1910.25(d)(l)(v)/AAC  01.1105(d)(1)(D) 
through  1910.25(d)(l](ix)/AAC 
01.1105(d)(1)(H).  Care  of  Wooden 
Ladders;  1910.68(c)(7)(i](a]/AAC 
01.0203(c)(7)(A)(i).  Sign  Criteria; 
1910.96(b)(5)/AAC  04.0105(b)(5), 
Calendar  Quarters:  1910.106(h)(2)(i)/ 
AAC  01.0306(h)(2)(A],  Classification  of 
Processing  Vessels;  1910.109(a)(5]/AAC 
09.109(a)(34),  Definition  of  Inhabited 
Building;  1910.109(a)(9]/AAC 
09.120(a)(53),  Definition  of  Public 
Conveyance;  1910.109{a)(ll)/AAC 
09.120(a)(55).  Definition  of  Railway; 
1910.109(a)(20)/AAC  09.109(a)(20], 
Definition  of  D.O.T.  Specifications; 
1910.109(c)(3)(vui)/AAC 
09.210(d)(2)(A)(viii),  Explosive  Magazir" 
Security;  1910.109(d)(l)(ii]/AAC 
09.230(a)(4),  Transportation  of 
Explosives;  1910.109(d)(2)(ii)/AAC 
09.230(b)(2),  Transportation  of 
Explosives;  1910.109{e)(4)(i)/AAC 
09.310(c)(2],  Electric  Blasting  Caps; 
1910.109(g)(2)(i]/AAC  09.410(b)(1), 
Mixing  of  Explosives;  1910.109(g](6)(v)/ 
AAC  09.230(a)(4],  Transportation  of 
Explosives;  1910.109[g)(6](vii)/AAC 
09.230(a)(1),  Transportation  of 
Explosives;  1910.109{g)(6)(viii)/AAC 
09.230[b)(2),  Transportation  of 
Explosives;  1910.109(h)(3)(i)(a]/AAC 
09.420(c)(1),  Mixing  of  Explosives; 
1910.109(h)(3)(i](b)/AAC  09.420(c)(1), 
Mixing  of  Explosives;  1910.109(j)(3)(ii]/ 
AAC  09.225(c)(2),  Storage  of  Explosives; 
1910.109(j)(4)(ii)/AAC  09.225(d)(2), 
Storage  of  Explosives; 
1910.110(c)(5)(iv)(b)/AAC 
01.0310(c)(5)(D)(ii),  Liquid  Petroleum 
Gas  (LPG)  Containers;  1019.141(c](2)(ii)/ 
AAC  02.106(c)(2)(B),  Sanitation 
Facilities;  1910.141(c)(2)(iii)/AAC 
02.106(c)(2)(C).  Sanitation  Facilities; 
1910.157(a)(8]/AAC  01.1302(a)(8), 
Mounting  of  Fire  Extinguishers; 
1910.157(c)(l)(iii)/AAC  01.1302(c)(1)(C), 
Fire  Extinguisher  Requirements; 
1910.160(c)(l)(iii)/AAC  01.1305(c)(1)(C), 
Inspection  Reports:  1910.213(8)(10)/AAC 
01.1803(s)(10),  Maintenance  of  Band 
Resaws;  1910.217(a)(1),  (a)(2)  and  (a)(3)/ 
AAC  01.1807(a)(1).  Mechanical  Power 
Press  Installation;  1910.219{b)(4)/AAC 
01.0809{b)(4].  Governor  Balls; 
1910.219(d)(5)/AAC  01.0809(d)(5) 
Composition  and  Wood  Pulleys; 
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1910.243(d)(3)(ii)/AAC  01.0903(d)(3)(B). 
Identification  of  Power  Tool  Loads; 
1910.243  Table  P-l/AAC  01.0903  Table 
9-1,  Identifiction  of  Caseloads; 
1910.252(a){5)(v)(b)/AAC 
01.1002(a)(5)(E)(ii),  Identification  of 
Compressed  Fuel  Gas  Hoses; 
1910.252(a)(5)(vi)(d)/AAC 
01.1002(a)(5)(F)(iv).  Inspection  of 
Regulator  Fittings;  1910.252(c)(5)/AAC 
01.1002(c)(5).  Job  Hazard  Analysis; 
1910.261{K)(23)/AAC  07.370(u)(l). 
Clearance  of  Stack  Reels;  1910.264(f)(l]/ 
AAC  11.110(b).  Incorporation  by 
Reference;  1910.265(c)(20)(iv)/AAC 
07.215(v)(4).  Sawmill  Exhaust  Pipe 
Criteria;  1910.266{d)(2)(ii)/AAC 
07.180(d)(2)(B).  Mobile  Equipment 
Canopy  Criteria;  1910.286(e)(l)(ii)/AAC 
07.180(e)(1)(B),  Flagman  Requirement; 
1910.286(e)(9).  AAC  07.180(e)(d).  Log 
Truck  Binder  Inspection. 

The  following  standards  were  not 
amended  in  order  to  preserve  certain 
protections  and  to  be  consistent  with  the 
state's  retained  standards:  1910.28(v)/ 
AAC  01.1108(a).  Scope  of  Scaffolding 
Section;  1910.109(b){l)/AAC  09.110(b). 
Explosives  Handling:  1910.109  Table  H- 
21 /AAC  09.210  Appendix  A.  Table  of 
Distances;  1910.109(c)(l)(viii)/AAC 
09.210(c)(5),  Explosive  Magazines; 
1910.109(c)(2)(iii)/AAC  09.210(e)(2e). 
Explosive  Magazine  Signs; 
1910.109(c){4)(iii)/AAC 
09.210(d)(2)(B)(ii).  Indoor  Explosive 
Magazine  Construction  Criteria; 
1910.109(c)(5)(viii)/AAC  09.210(e)(1). 
Explosive  Magazine  Competent  Person; 
1910.109(d)(3)(i)/AAC  09.230(c)(1), 
Transportation  of  Explosives; 
1910.109(d)(3)(ii)/AAC  09.230(c)(2), 
Transportation  of  Explosives; 
1910.109{e)(l)(iii)/AAC  09.310(a)(5). 
Blasting  Protection;  1910.109(g)(5)(i)(c)/ 
AAC  09.210(d)(2)(E).  Transportation  of 
Explosives;  1910.109(g)(5)(ii)(a)/AAC 
09.410(d)(6),  Storage  of  Explosives; 
1910.109(g)(5)(iii)/AAC  09.410(e). 
Explosives  Storage  Supervision; 
1910.109(g)(6)(ii)/AAC  09.230(c)(1). 
Transportation  of  Explosives; 
1910.110(g)(l)/AAC  01.310(g)(1). 
Paragraph  Application; 
1910.252(a)(7)(ii)(c)/AAC 
01.1002(a)(7)(B)(iii).  Storage  of  Calcium 
Carbide;  1910.252(c)(3)(iii)/AAC 
01.1002(c)(3)(C),  Trolley  Clevis  Criteria; 
1910.252(f)(l)(v)(b)/AAC 
01.1002(f)(l)(E)(ii),  Brazing  with 
Cadmium;  1910.261(d)(4)(iv)/AAC 
07.335(e)(5)(D).  Portable  RoU  Chocks. 

2.  Decision 

The  above  state  staiidards  have  been 
reviewed  and  compared  with  the 
relevant  Federal  standards  revocations. 
OSHA  has  determined  that  the  state's 
standard  continue  to  be  at  least  as 


effective  as  the  comparable  Federal 
standards,  as  required  by  section 
18(c)(2)  of  the  Act  OSHA  therefore 
approves  these  standards;  however,  the 
right  to  reconsider  this  approval  is 
reserved  should  substantial  objections 
be  submitted  to  the  Assistant  Secretary. 

3.  Location  of  Supplem«it  for  Inspection 
andCopying 

A  copy  of  the  standards  supplement 
along  with  the  approved  plan,  may  be 
inspected  and  copied  during  normal 
business  hours  at  the  following 
locations:  Office  of  the  Regional 
Administrator.  Occupational  Safety  and 
Health  Administration,  Room  6003. 
Federal  Office  Building.  909  First 
Avenue.  Seattle.  Washington  98174; 
State  of  Alaska.  Department  of  Labor. 
Office  of  the  Commissioner.  Juneau. 
Alaska  99802;  and  the  Office  of  State 
Programs.  Occupational  Safety  and 
Health  Administration.  Room  N-3476. 
200  Constitution  Avenue  NW.. 
Washington.  DC  20210. 

4.  Public  Participation 

Under  29  CFR  ig53.2(c).  the  Assistant 
Secretary  may  prescribe  alternative 
procedures  to  expedite  the  review 
process  or  for  other  good  cause  which 
may  be  consistent  with  applicable  laws. 
The  Assistant  Secretary  finds  that  good 
cause  exists  for  not  publishing  the 
supplement  to  the  Alaska  state  plan  as  a 
proposed  change  and  making  the 
Regional  Administrator's  approval 
effective  upon  publication  for  the 
following  reason: 

1.  The  standards  were  adopted  in 
accordance  with  the  procedural 
requirements  of  state  law  which 
included  public  conunent  and  further 
public  participation  would  be 
repetitious. 

This  decision  is  effective  June  3. 1988. 

(Sec.  la  Pub.  L  91-^96. 84  Stat.  6106  (29 
U.S.C.  667)). 

Signed  at  Seattle.  Washington  this  15th  day 
of  December,  1987. 

lunas  W.Lake.  | 

Regional  Administrator. 

[FR  Doc.  86-12566  Filed  6-2-88;  6:45  am] 
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Maryland  State  Standards;  Approval 
1.  Background 

Part  1953  of  Title  29.  Code  of  Federal 
Regulations,  prescribes  procedures  - 
under  section  18  of  the  Occupational 
Safety  and  Health  Act  of  1970 
(hereinafter  called  the  Act)  by  which  the 
Regional  Administrator  for 
Occupational  Safety  and  Health 
(hereinafter  called  the  Regional 


Administrator)  under  a  delegation  of 
authority  from  the  Assistant  Secretary 
of  Labor  for  Occupational  Safety  and 
Health  (hereinafter  called  the  Assistant 
Secretary)  (29  CFR  1953.4).  will  review 
and  approve  standards  promulgated 
pursuant  to  a  State  plan  which  has  been 
approved  in  accordance  with  section  18 
(C)  of  the  Act  and  29  CFR  Part  1902.  On 
July  5. 1973.  notice  was  published  in  the 
Federal  Register  (38  FR  17834)  of  the 
approval  of  the  Maryland  State  plan  and 
the  adoption  of  Subpart  O  to  Part  1952 
containing  the  decision. 

The  Maryland  State  plan  provides  for 
the  adoption  of  all  Federal  standards  as 
State  standards  after  comments  and 
public  hearing.  Section  1952.210  of 
Subpart  O  sets  forth  the  State's  schedule 
for  the  adoption  of  Federal  standards. 
By  letters  dated  February  17. 1988.  from 
Conunissioner  Henry  Koellein.  Jr.. 
Maryland  Division  of  Labor  and 
Industry,  to  Linda  R.  Anku.  Regional 
Administrator,  and  incorporated  as  part 
of  the  plan,  the  State  submitted  State 
standards  identical  to:  (1)  29  CFR 
1910.268(c)  pertaining  to  revisions  to 
Telecommunications  Training  Records 
as  published  in  the  Federal  Register  of 
September  28. 1987  (52  FR  36387):  and  (2) 
29  CFR  1926.550. 1928.552  and  1926.703 
pertaining  to  revisions  to  the 
Construction  Industry  Test  and 
Inspection  Records  as  published  in  the 
Federal  Register  of  September  28. 1987 
(52  FR  36381).  These  standards  are 
contained  in  COMAR  09.12.31.  Maryland 
Occupational  Safety  and  Health 
Standards  were  promulgated  after  a 
public  hearing  on  January  6, 1988.  These 
standards  were  effective  on  February  22, 
1988. 

2.  Decision 

Having  reviewed  the  State 
submissions  in  comparison  with  the 
Federal  standards,  it  has  been 
determined  that  the  State  standards  are 
identical  to  the  Federal  standards  and 
accordingly  are  approved. 

3.  Location  of  the  Supplements  for 
Inspection  and  Copying 

A  copy  of  the  standards  supplements, 
along  with  the  approved  plan,  may  be 
inspected  and  copied  during  normal 
business  hoiu^  at  the  following 
locations:  Office  of  the  Regional 
Administrator,  Occupational  Safety  and 
Health  Administration,  3535  Market 
Street  Suite  2100.  Philadelphia, 
Pennsylvania  19104;  Office  of  the 
Commissioner  of  Labor  and  Industry. 
501  St  Paul  Place.  Baltimore.  Maryland 
21202;  and  the  OSHA  Office  of  State 
Programs.  U.S.  Department  of  Labor, 
Room  N-370a  Third  Street  and 
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4.  Public  Partidpation 

Under  29  CFR  1953.2(c).  the  Assistant 
Secretary  may  prescribe  alternative 
procedures  to  expedite  the  review 
process  or  for  other  good  cause  which 
may  be  consistent  with  applicable  laes. 
The  Assistant  Secretary  finds  that  good 
cause  exists  for  not  publishing  the 
supplement  to  the  Maryland  State  plan 
as  a  proposed  change  and  making  the 
Regional  Administrator's  approval 
effective  upon  publication  for  the 
following  reasons: 

a.  The  standards  are  identical  to  the 
Federal  standards  which  were 
promulgated  in  accordance  with  Federal 
Law  including  meeting  requirements  for 
public  participation. 

b.  The  standards  were  adopted  in 
accordance  with  the  procedural 
requirements  or  State  law  and  further 
participation  would  be  unnecessary. 

This  decision  is  effective  June  3, 1988. 

(Sec.  18,  Pub.  L  91^596. 64  StaL  1606  (29 
U.S.C667.) 

Signed  at  Philadelphia,  Pennsylvania  this 
1st  day  of  March.  1988. 
LiiidaR.Anku, 
Regional  Administrator. 
[FR  Doc.  88-12568  Filed  6-2-88: 8:45  am] 

BILUNQ  CODE  4S10-2S-M 


Oregon  State  Standards;  Approval 
1.  Background 

Part  1953  of  Title  29.  Code  of  Federal 
Regulations,  prescribes  procedures 
under  section  18  of  the  Occupational 
Safety  and  Health  Act  of  1970 
(hereinafter  called  the  Act)  by  which  the 
Regional  Administrator  for 
Occupational  Safety  and  Health 
(hereinafter  called  the  Regional 
Administrator)  under  a  delegation  of 
authority  from  the  Assistant  Secretary 
of  Labor  for  Occupational  Safety  and 
Health  (hereinafter  called  the  Assistant 
Secretary)  (29  CFR  1953.4)  will  review 
and  approve  standards  promulgated 
pursuant  to  a  State  plan  which  has  been 
approved  in  accordance  with  section 
18(c)  of  the  Act  and  29  CFR  Part  1902. 
On  December  28. 1972.  notice  was 
published  in  the  Federal  Register  (37  FR 
28628)  of  the  approval  of  the  Oregon 
plan  and  the  adoption  of  Subpart  D  to 
Part  1952  containing  the  decision. 

The  Oregon  plan  provides  for  die 
adoption  of  State  standards  which  are  at 
least  as  effective  as  comparable  Federal 
standards  promulgated  under  section  6 
of  the  Act.  Section  1953.20  provides  that 
where  any  alteration  in  the  Federal 
program  could  have  an  adverse  impact 


on  the  at  least  as  effective  as  status  of 
the  State  program,  a  program  change 
supplement  to  a  State  plan  shall  be 
required. 

In  response  to  Federal  standards,  the 
State  has  submitted  by  letter  dated 
January  27. 1988.  from  John  A.  Pompei, 
Administrator.  Accident  Prevention 
Division,  to  James  W.  Lake,  Regional 
Administrator,  and  incorporated  as  part 
of  the  plan.  State  rules  OAR  437. 
Division  307.  comparable  to  29  CFR  Part 
1917.  Marine  Terminals,  as  published  in 
the^ederal  Register  (48  FR  30886)  on 
Jul]^.  1983  and  as  amended  and 
published  in  the  Federal  Register  (49  FR 
28550)  on  July  23. 1984. 

Regional  review  of  Oregon's  initial 
submission,  dated  March  30, 1984. 
revealed  several  discrepancies.  The 
submission  was  returned  to  the  State  for 
corrections  on  May  20. 1984. 

On  October  17. 1984,  the  State 
submitted  a  corrective  amendment  in 
response  to  Federal  OSHA's  amendment 
appearing  in  the  Federal  Register  (49  FR 
28550)  on  July  23, 1984.  The  corrective 
amendment  did  not  address  the 
identified  discrepancies  of  the  March  30, 
1984  initial  submission. 

On  March  13. 1985.  the  State 
submitted  its  second  corrective 
amendment  addressing  an  error  in  the 
State's  scope  of  coverage  of  its  Marine 
Terminals  rules.  This  second  corrective 
amendment  did  not  address  the 
identified  discrepancies  of  the  March  30. 
1984  initial  submission.  Subsequently. 
on  March  27. 1986.  the  State's 
submissions  were  forwarded  to  the 
OSHA  National  Office  for  review.  On 
June  16. 1986.  the  National  Office 
directed  that  additional  corrections  be 
made. 

The  State's  initial  submission  was 
adopted  and  made  effective  on  January 
23. 1984  after  the  notice  of  proposed 
amendment  of  rules  was  mailed  on 
January  5. 1984  to  those  on  the  Workers* 
Compensation  Department  mailing  list 
established  pursuant  to  OAR  436-00-505 
and  to  those  on  the  Department's 
distribution  mailing  list  as  their  interest 
appeared.  Both  actions  failed  to  elicit  a 
request  for  a  public  hearing. 

"The  State's  first  corrective 
amendment  was  adopted  on  September 
24, 1984  with  an  effective  date  of 
September  25. 1984  after  the  notice  of 
proposed  amendment  of  rules  was 
mailed  on  August  10. 1984  to  those  on 
the  Workers'  Compensation  Department 
mailing  list  established  pursuant  to  OAR 
436-90-505  and  to  those  on  the 
Department's  distribution  mailing  list  as 
their  interest  appeared.  Both  actions 
failed  to  elicit  a  request  for  public 
hearing. 


The  State's  second  corrective 
amendment  was  adopted  on  February 
22. 1985  with  an  effective  date  of  March 
1. 1985  after  the  notice  of  proposed 
amendment  of  rules  was  mailed  on 
December  31. 1984  to  those  on  the 
Workers'  Compensation  Department 
mailing  list  established  pursuant  to  OAR 
436-90-505  and  to  those  on  the 
Department's  distribution  mailing  list  as 
their  interest  appeared.  Both  actions 
failed  to  elicit  a  request  for  public 
hearing. 

On  January  27. 1988.  a  third  corrective 
amendment,  adopted  on  December  18. 
1987  with  an  effective  date  of  December 
31. 1987,  was  forwarded  to  Region  X  for 
inclusion  in  the  State's  submittal  for 
OAR  437,  Division  307.  Marine 
Terminals  after  the  notice  of  proposed 
amendment  of  rules  was  mailed  on 
August  26. 1987  to  those  on  the  Workers' 
Compensation  Department  mailing  list 
established  pursuant  to  OAR  436-90-505 
and  to  those  on  the  Department's 
distribution  mailing  list  as  their  interest 
appeared.  Both  actions  failed  to  elicit  a 
request  for  public  hearing. 

2.  Dedsion 

Having  reviewed  the  State  submission 
in  comparison  with  the  Federal 
standards  it  has  been  determined  that 
the  State  standard  is  substantially 
identical.  The  State  standard  contains 
some  differences  that  are  related  to  the 
scope  of  coverage,  incorporation  of  the 
State  rules  numbering  system, 
references  to  other  State  rules,  and 
editorial  changes.  The  State  standard 
covers  only  pubUc  sector  employment  in 
marine  terminal  operations,  in 
accordance  with  the  scope  of  the  State's 
authority,  as  specified  in  its  Operational 
Status  Agreement.  The  above  standard 
has  been  reviewed  and  compared  with 
the  relevant  Federal  standard.  OSHA 
has  determined  that  the  State  standard 
is  at  least  as  effective  as  the  comparable 
Federal  standard,  as  required  by  section 
18  (c)(2)  of  the  Act.  OSHA  thereby 
approves  this  standard:  however,  the 
right  to  reconsider  this  approval  is 
reserved  should  substantial  objections 
be  submitted  to  the  Assistant  Secretary. 

3.  Location  of  Supplement  for  Inspection 
andCopying 

A  copy  of  the  standards  supplement 
along  with  the  approved  plan,  may  be 
inspected  and  copied  during  normal 
business  hours  at  the  following 
locations:  Office  of  the  Regional 
Administrator.  Occupational  Safety  and 
Health  Administration,  Room  6003, 
Federal  Office  Building.  909  First 
Avenue,  Seattle,  Washington  98174; 
Workers'  Compensation  Board.  Labor 
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and  Industries  Building.  Salem.  Oregon 
97310:  and  the  Office  of  State  Programs, 
Occupational  Safety  and  Health 
Admiiu&tration,  Room  N-3476, 200 
Constitution  Avenue  NW.,  Washington 
DC  20210. 

4.  Pablic  Paitidpation  | 

Under  29  CFR  1953.2(0).  the  Assistant 
Secretary  may  prescribe  alternative 
procedures  to  expedite  the  review 
process  or  for  other  good  cause  which 
may  be  consistent  with  applicable  laws. 
The  Assistant  Secretary  finds  that  good 
cause  exists  for  not  publishing  the 
supplement  to  the  Oregon  plan  as  a 
proposed  change  and  makLig  the 
Regional  Administrator's  approval 
effective  upon  publication  for  the 
following  reason: 

1.  The  State's  rules  are  at  least  as 
effective  as  those  amended  by  the 
Federal  standard  which  were 
promulgated  in  accordance  with  Federal 
law  including  meeting  requirements  for 
public  participation.  The  standards  were 
adopted  in  accordance  with  the 
procedural  requirement  of  State  law 
which  included  opportunity  for  public 
hearings  and  comment  and  further 
public  participation  would  be        | 
repetitious.  ' 

This  decision  is  effective  June  3. 1988. 

(Sec.  18.  Pub.  L  91-«)6,  «4  Stat  1606  (29 
U.S.C  667)). 

Signed  at  Seattle,  Wasbiiigtoa  this  Uth  day 
ofMaidil968. 
James  W.  Lalw. 
Regional  Administrator. 
(FR  Doc  86-12570  Filed  6-2-88;  8:45  am] 


Wyoming  State  Standards;  Approval 

1.  Background 

Part  1953  of  Title  29.  Code  of  Federal 
Regulations,  prescribes  procedures 
under  section  18  of  the  Occupational 
Safety  and  Health  Act  of  1970 
(hereinafter  called  the  Act)  by  which  the 
Regional  Administrator  for 
Occupational  Safety  and  Health 
(hereinafter  caUed  the  Regional 
Administrator)  under  delegatitm  of 
authority  from  the  Assistant  Secretary 
of  Labor  for  Occupational  Safety  and 
Health  (hereinafter  called  the  Assistant 
Secretary),  (29  CFR  1953^1)  will  review 
and  approve  standards  promulgated 
pursuant  to  a  State  IHan  which  has  been 
approved  in  accordance  with  section 
18(c)  of  the  Act  and  29  CFR  Part  1902. 
On  May  3, 1974,  notice  was  pubbshed  in 
the  Fadtfal  Ret^slac  (39  FR  15394)  of  the 
approval  of  the  Wyoming  Plan  and 
adoption  of  Subpart  BB  to  Part  1952 
containing  the  decisi(». 


The  Plan  provides  for  the  adoptioB  of 
Federal  Standards  as  state  Standards 
by: 

1.  Advisory  Committee  coordination. 

2.  Publication  in  newspapers  of 
general/major  circulation  with  a  45day 
waiting  period  for  public  comment  and 
hearings. 

3.  Adoption  by  the  Wyoming  Health 
and  Safety  Commission. 

4.  Review  and  approval  by  the 
Governor. 

5.  Filing  with  Secretary  of  State  and 
desi^ation  of  an  effective  date. 

OSHA  regulations  (29  CFR  1953.20 
and  23)  require  that  States  respond  to 
the  adoption  of  new  or  revised 
permanent  Federal  standards  by  State 
promulgation  of  comparable  standards 
within  six  months  of  OHSA  publication 
in  the  Federal  Register,  and  within  30 
days  for  emergency  temporary 
standards.  Althoii^  adopted  State 
standards  w  revisions  to  standards 
must  be  submitted  for  OSHA  review 
and  approval  under  procedures  set  lotih 
in  Part  1953.  they  are  enforceable  by  the 
state  prior  to  Federal  review  and 
approval.  By  letter  dated  February  3. 
1988,  from  John  T.  Chambers,  Assistant 
Administrator,  Wyoming  Occupational 
Health  and  Safety  Division,  to  Byron  R. 
Chadwick,  OSHA  Regional 
Administrator,  the  State  submitted  roles 
and  regulations  in  response  to  Federal 
OSHA's  Construction  Standards  (29 
CFR  1926.58:  Occupational  Exposure  to 
Asbestos,  Tremolite,  AnthophylHte.  and 
Actinolite:  Corrections  and  Information 
Collection  Requirements  Approval,  52 
FR  17752,  May  12. 1987}. 

The  above  adoptions  of  Federal 
standards  have  been  incorporated  in  the 
State  Plan,  and  are  contahied  in  the 
Wyoming  Occupational  Health  and 
Safety  Rules  and  Regulatimis  for 
General  Industry,  as  required  by 
Wyoming  Statute  1977,  Section  27-11- 
105(a)(viii). 

State  standards  for  29  CFR  1926.58: 
Occupational  Exposure  to  Asbestos, 
T^molite,  AndiophyDite,  and  Actinohte 
were  adopted  by  the  Health  and  Safety 
Commission  of  Wyoming  on  August  14, 
1987  (effective  October  13. 1987). 
pursuant  to  Wyoming  Statute  1977, 
Section  27-11-105.  The  State  standards 
on  Occupational  Exposure  to  Asbestos. 
Tremolite.  Anthophyllite  and  Actim^te 
are  substantially  identical  to  Hbn  federal 
standards  action,  vnth  the  cmly 
exceptions  being  paragraph  numbering 
and  minor  wordage  appropriate  only  to 
the  Wyoming  statutes. 

2.DeGiskm  I 

The  above  State  Standards  have  been 
reviewed  and  compared  widi  the 
relevant  Federal  Standard.  It  has  been 


determined  that  the  State  standards  are 
substantially  identical  to  the  Federal 
standards,  and  are  accordingly 
approved. 

S.  Location  of  Supplement  for  InspectioB 
and  Copying 

A  copy  of  the  standards  supplements, 
along  with  the  approved  plan,  may  be 
inspected  and  copied  during  normal 
business  hoius  at  the  following 
locations:  Office  of  the  Regional 
Administrator,  Room  1576,  Fedoal 
Office  Building,  1961  Stout  Street 
Denver,  Cokirado  80294:  the 
Occupational  Health  and  Safety 
Department  804  East  25th  Street 
Cheyenne,  Wyoming  82002;  and  the 
Office  of  State  Programs.  Room  N-3700. 
20O  Constitution  Avenue.  NW„ 
Washington.  DC  20210. 

4.  Public  Partidpalioa 

Under  29  CFR  1953.2(c),  the  Assistant 
Secretary  may  prescribe  alternative 
procedures  to  expedite  the  review 
process  or  for  any  other  good  cause 
which  may  be  consistent  with 
ai^bcable  laws.  The  Asnstant 
Secretary  finds  that  good  cause  exists 
for  not  publishing  the  supplonents  to  the 
Wyoming  State  Plan  as  a  (Hroposed 
change  and  making  the  Regional 
Administrator's  approval  effective  upon 
publication  for  the  following  reason(sj: 

The  standards  were  adopted  in 
accordance  widi  the  procediffal 
requirements  of  State  law  whid> 
included  public  comment  and  fivther 
public  participation  would  be 
repetitious. 

This  decision  is  effective  June  3, 1988. 

(Sec  18,  Pub.  L  91-696, 84  Stat  1806  (29 
U.S.C  667)) 

Signed  at  Denver,  Colorado  diis  Sd  day  of 
March.  1988. 
Byion  R.  Chadivkk. 
Regional  AdauiuBtrator. 
(FR  Doc  88-12571  Filed  6-2-88;  8:45  am) 
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LIBRARY  OF  CONGRESS 

Copyright  Offle* 

[Docket  RMI8-6] 

Compondlura  of  CopyrigM  Of  flea 
Practicas 

AOCNCv:  Copyright  CMfice.  Library  (tf 

Congress.  -- 

action:  Invitation  to  comment 


;  This  is  to  invite  written 
comment  by  the  pebHc  on  two  new 
chapters  of  the  Compendium  of 


Copyright  Office  Practices  which  the 
Copyright  Office  intends  to  issue. 

DATE  Written  comments  on  the 
proposed  chapter)  should  be  received 
on  or  before  August  2, 1988. 

AOONCSSCS:  The  location  in  tiie 
Copyright  Office  where  the  proposed 
new  chapters  are  available  for  public 
r  ^      inspection  and  copying  is  Room  LM-401 
of  die  James  Madison  Memorial  Building 
of  the  Library  of  Congress,  First  Street 
and  Independence  Avenue,  SE., 
Washington.  DC. 

Ten  copies  of  written  comments 
should  be  addressed  if  sent  by  mail  to: 
Richard  E.  Glasgow,  Library  of 
Congress,  Department  100,  Washington, 
DC  20540. 

If  delivered  by  hand,  copies  should  be 
brought  to:  Office  of  the  Gieneral 
Counsel,  Copyright  Office,  Room  LM- 
407  of  the  James  Madison  Memorial 
Building  of  the  Library  of  Congress,  First 
Street  and  Independence  Avenue,  SE., 
Washington,  DC. 

FON  FURTHER  INFORMATION  CONTACT: 

Richard  E.  Glasgow,  Assistant  General 
Counsel,  Copyright  Office,  Library  of 
Congress,  Washington,  DC.  20559. 
Telephone:  (202)  287-8380. 

8UPPUEMENTARV  INFORMATION:  Notice  is 
hereby  given  that  the  Copyright  Office 
intends  to  amend  the  Compendium  of 
Copyright  Office  Practices,  designated 
as  Compendium  n,  by  adding  thereto 
two  new  chapters:  Chapter  600  entitied 
REGISTRATION  PROCEDURES  and 
Chapter  1900  entitied  RECORDS. 
INDEXES.  AND  DEPOSITS  OF  THE 
COPYRIGHT  OFFICE;  INSPECTION. 
COPYING.  ADDITIONAL 
CERTIFICATES.  AND  OTHER 
CERTIFICATIONS. 

Chapter  600  and  Chapter  1900  are 
available  for  public  inspection  and 
copying  at  the  Copyright  Office. 
Following  the  expiration  of  the  comment 
period,  the  Copyright  Office  intends  to 
consider  any  comments  received,  make 
such  changes  as  are  appropriate,  and 
issue  the  new  chapters  as  a  part  of 
Compendium  11.  Copies  of  Compendium 
n  are  available  for  purchase  from  the 
Superintendent  of  Documents,  United 
States  Government  Printing  Office,  as  a 
looseleaf  publication.  The  new  chapters 
will  be  published  by  the  Superintendent 
of  Docimients  iii  the  form  of  additions  to 
Compendium  II. 

Dated  May  25, 1988. 
Ralph  Oman, 
Register  of  Copyrights. 
(FR  Doc  88-12547  Hied  6-2-88;  8:45  am] 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Agency  Information  CoNacUon 
Activltiaa  Under  0MB  Review 

AOENCV:  National  Endowment  for  the 
Arts. 

action:  Notice. 

summary:  The  National  Endowment  for 
die  Arts  (NEA)  has  sent  to  the  Office  of 
Management  and  Budget  (0MB)  the 
following  proposals  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
Chapter  35). 

DATES:  Comments  on  these  infomation 
collections  must  be  submitted  by  July  5, 
1988. 

ADDRESSES:  Send  conunents  to  Mr.  Jim 
Houser,  Office  of  Management  and 
Budget  New  Executive  Office  Building, 
726  Jackson  Place,  NW.,  Room  3002, 
Washington,  DC  20503:  (202-395-7316). 
In  addition,  copies  of  such  comments 
may  be  sent  to  Mr.  Murray  Welsh. 
National  Endowment  for  die  Arts. 
Administration  Services  Division.  Room 
203. 1100  Pennsylvania  Avenue.  NW.. 
Washington.  DC  20506;  (202  682-5401). 

FOR  FURTHER  UIFDRMATION  CONTACT: 

Mr.  Murray  Welsh,  National 
Endowment  for  the  Arts,  Adminstrative 
Serivces  Division,  Room  203, 1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506;  (202-682-5401) 
fiom  whom  copies  of  the  documents  are 
available. 

SUFPtEMENTARV  INFORMATION:  The 

Endowment  requests  a  review  of  the 
revisions  of  two  currentiy  approved 
collections.  This  entry  is  issued  by  the 
Endowment  and  contains  the  following 
information:  (1)  The  titie  of  the  form;  (2) 
how  often  the  required  information  must 
be  reported;  (3)  who  will  be  required  or 
asked  to  report  (4)  what  the  form  will 
be  used  for  (5)  an  estimate  of  the 
number  of  responses;  (6)  an  estimate  of 
the  total  number  of  hours  needed  to 
prepare  the  form.  This  entry  is  not 
subject  to  44  U.S.C.  3504(h). 

Title:  Dance  Application  Guidelines 
for  FY  1990. 

Frequency  of  collection:  One  time. 

Respondents:  Individuals  or 
housenolds;  State  or  local  governments; 
Non-profit  institutions. 

Use:  Guideline  instructions  and 
applications  elicit  relevant  information 
from  individual  artists,  non-profit 
organizations,  and  state  or  local  arts 
agencies  that  apply  for  funding  under 
specific  Program  categories.  Tliis 
information  is  necessary  for  the 
accurate,  fair  and  thorough 


consideration  of  competing  proposals  in 
the  peer  review  process. 

Estimated  number  of  respondents: 
1,100. 

Estimated  hours  for  respondents  to 
provide  information:  14,230. 

Title:  Literature  Application 
Guidelines  for  FY  1990. 

Frequency  of  collection:  One  time. 

Respondents:  Individuals  and 
households;  State  or  local  governments; 
Non-profit  institutions. 

Use:  Guideline  instructions  and 
applications  elicit  relevant  information 
from  individual  artists,  non-profit 
organizations,  and  state  or  local  arts 
agencies  that  apply  for  funding  under 
specific  Program  categories.  This 
information  is  necessary  for  the 
accurate,  fair  and  thorough 
consideration  of  competing  proposals  in 
the  peer  review  process. 

Estimated  number  of  respondents: 
2,078. 

Estimated  hours  for  respondents  to 
provide  information:  6,005. 
Murray  R.  Webh. 

Director.  Administrative  Services  Division, 
National  Endowment  for  the  Arts. 
[FR  Doc.  86-12466  Filed  6-2-68;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Na  70-3055;  Ucenss  No.  SNM- 
1901] 

Georgia  Power  Co.  et  at,  Burke  County, 
Georgia;  Rnding  of  No  Significant 
Impact,  Issuance  of  Special  Nuclear 
Material 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  the  issuance  of  Special 
Nuclear  Material  License  No.  SNM-1981 
to  the  Georgia  Power  Company, 
Oglethorpe  Power  Corporation. 
Municipal  Electric  Authority  of  Georgia, 
and  City  of  Dalton,  Georgia  (the 
applicants)  for  the  Vogtle  Electric 
Generating  Plant  Unit  2,  located  in 
Burke  County,  Georgia. 

Environmental  Assessment 

Identification  of  Proposed  Action: 
The  proposed  action  would  authorize 
the  applicants  to  receive,  possess, 
inspect  and  store  special  nuclear 
material  in  the  form  of  unirradiated  fuel 
assemblies.  In  addition,  the  license 
would  authorize  the  applicants  to 
receive,  possess,  inspect  and  use  fission 
chambers  containing  enriched  U-235. 
Because  the  fission  chambers  are  sealed 
and  contain  only  small  amounts  (gram 
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quantities]  of  nuclear  materiaL  storage 
and  use  of  these  materiais  will  poae  no 
threat  to  the  environmoit  Therefore,  the 
discussion  below  will  be  limited  to 
assessing  the  potential  for 
environmental  impacts  resulting  from 
the  handling  and  the  storage  of  new  fuel 
at  Vogtle.  Unit  2. 

The  Need  for  the  Proposed  Action: 
The  proposed  license  will  allow  the 
applicants  to  receive  and  store  fresh  friel 
prior  to  issuance  of  the  Part  50  operating 
license  in  order  to  inspect  the  fuel  and  to 
finalize  fuel  preparation  needed  to  load 
the  fuel  into  the  reactor  vessel  Actual 
core  loading,  however,  will  not  be 
authorized  by  the  proposed  license. 

Environmental  Impacts  of  the 
Proposed  Action:  Once  at  Vogtle,  Unit 
2,  the  new  fuel  may  be  temporarily 
stored  in  its  shipping  cont^ers  prior  to 
placement  in  the  designated  storage 
locations:  The  new  fuel  storage  racks 
and  the  spent  fuel  storage  radcs  located 
in  the  fuel  handling  building.  No  more 
than  40  loaded  shipping  containers  will 
be  temporarily  stored  at  one  time  in  the 
receiving  area  of  the  auxiliary  building. 
This  temporary  storage  of  assemblies  in 
their  shipping  containers  will  present  no 
significant  enviroamental  impact  or 
significant  radiation  exposure  to  plant 
workers. 

Upon  removal  of  the  fuel  assemblies 
from  the  shipping  containers,  they  are 
inspected  and  surveyed  for  external 
contamination.  The  fuel  is  then 
iransferred  to  its  designated  location. 
Criticality  safety  in  the  storage  locations 
is  maintained  by  limiting  interaction 
between  adjacent  fad  assemblies.  The 
sta^  has  evaluated  the  new  fuel  area 
and  the  spent  fuel  pool  and  found  both 
to  be  critically  safe  for  all  conditions  of 
water  moderation  and/or  reflection.  The 
design  of  these  storage  locations, 
combined  with  plant  procedures,  will 
ensure  acceptable  protection  of  the 
general  public  and  plant  personnel 
either  under  normal  ot  abnormal 
conditions. 

Since  the  fresh  fuel  assemblies  are 
sealed  sources,  the  principal  exposure 
pathway  to  an  indii^al  is  via  external 
radiation.  For  a  low-enriched  uranium 
fuel  bundle  ( <4  percent  U-235 
enrichment),  the  exposure  rate  at  1  foot 
from  the  surface  is  normally  less  than 
imR/hn  therefore,  it  is  estimated  that 
the  exposure  level  of  woricers  handling 
the  fuel  would  be  less  than  25  percent  of 
the  maximum  permissible  exposure 
specified  in  10  CFR  Part  2a  Becauae  of 
the  low  radiation  exposure  levels 
associated  with  the  requested  materials 
and  activities  and  GPCs  radiation   • 
protection  procedures,  the  staff 
conchides  that  fuel  handling  and  storage 
activities  can  be  carried  out  without  any 


si^ficant  oocuiMtioaal  doae  to  woriier* 
or  radiological  impact  to  the 
environment. 

Only  a  smaO  amount,  if  any,  of 
radioactive  waste  (e.g.,  smear  papers 
and/or  contaminated  packing  material) 
is  expected  to  be  generated  during  fuel 
handling  and  storage  operations.  Any 
waste  that  is  produced  will  be  properly 
stored  onsite  until  it  can  be  shipped  to  a 
bcensed  disposal  facility. 

In  the  event  that  assemblies  must  be 
returned  to  the  fiiel  fabricator,  all 
packaging  and  ti-ansport  of  fiiel  will  be 
in  accordance  with  10  CFR  Part  71.  The 
package  used  for  transport  of  the 
assemblies  meets  NRC  approval 
requirements  for  normal  conditions  of 
transport  and  hypothetical  accident 
conditions.  No  significant  external 
radiation  hazards  an  associated  with 
the  unirradiated  asaemblies  because  the 
radiation  level  from  the  clad  fuel  pellets 
is  low  and  because  the  shipping 
packages  most  meet  the  external 
radiation  standards  in  K)  CFR  Part  71. 
Therefore,  any  shipment  of  unirradiated 
fuel  by  the  applicants  or  any  other 
authorized  party  is  expected  to  have  an 
insignificant  environmental  impact 

In  the  unlikely  event  that  an  assembly 
(either  within  or  outside  its  shipping 
container)  is  dropped  during  transfer, 
fuel  cladding  is  not  expected  to  rupture. 
Even  if  the  cladding  were  breached  and 
the  pellets  were  released,  an 
insignificant  environmental  impact 
would  result  The  fuel  pellets  are 
composed  of  a  ceramic  UOt  that  has 
been  pelletized  and  sintered  to  a  very 
high  density.  In  this  form,  release  of  UOi 
aerosol  is  highly  unlikely  except  under 
conditions  of  deliberate  grinding. 
Additionally.  UOi  is  soluble  only  in  add 
solution  80  dissolution  and  release  to 
the  environment  are  extremely  unlikely. 

Conclusion:  The  environmental 
impacts  associated  with  the  handling 
and  storage  of  new  fuel  at  Vogtle,  Unit 
2,  are  expected  to  be  insignificant 
Essentially  no  efihients,  liquid  or 
airborne,  will  be  released  and 
acceptable  controls  will  be  implemented 
to  prevent  a  radiological  accident 
Therefore,  the  staff  concludes  that  diere 
will  be  no  significant  impacts  associated 
with  the  proposed  action. 

Alternatives  to  the  Proposed  Action: 
The  principal  alternatives  would  be  to 
deny  the  requested  license.  Assuming 
the  operating  license  will  eventually  be 
issn^  denial  of  the  storage  only  license 
would  merely  postpone  new  fuel  receipt 
at  Vogtla,  Unit  2,  Although  denial  of  the 
special  nuclear  material  license  for 
VogUe,  Unit  2,  is  an  alternative 
available  to  the  Commission,  it  would 
be  considered  only  if  significant  issues 


of  public  health  and  safety  could  not  be 
resolved. 

Alternative  Use  of  Resources:  This 
action  does  not  involve  the  use  of 
resources  not  previously  considered  in 
connection  «vith  the  Commission's  Final 
Environmental  Statement  (NUREG- 
1087)  dated  March  198S  related  to  this 
facility. 

Agencies  and  Persons  Consulted:  The 
Commission's  staff  reviewed  the 
applicants'  request  of  January  22, 1988, 
and  did  not  consult  other  agencies  or 
persons. 

Finding  of  No  Significant  Impact:  The 
Commission  has  prepared  an 
Environmental  Assessment  related  to 
the  issuance  of  Special  Nuclear  Material 
License  No.  SNM-1981.  On  the  basis  of 
this  assessment  the  Commission  has 
concluded  that  environmental  impacts 
created  by  the  proposed  Ucensing  action 
would  not  be  significant  and  do  not 
warrant  the  preparation  of  an 
Environmental  Impact  Statement 
Accordingly,  it  has  been  determined  that 
a  Finding  of  No  Significant  Impact  is 
appropriate. 

The  Environmental  Assessment  and 
the  January  22, 1988  application  related 
to  this  proposed  action  are  available  for 
public  inspection  and  copying  at  the 
Commission's  Public  Document  Room, 
1717  H  Street  NW.,  Washington,  DC 
Copies  of  the  Environmental 
Assessment  may  be  obtained  by  calling 
(301)  482-3358  or  by  writing  to  the  Fuel 
Cycle  Safety  franch.  Division  of 
Industrial  and  Medical  Nuclear  Safety, 
U.S.  Nuclear  Regulatory  Comoussion. 
Washington.  DC  20555. 

Dated  at  RockviUc,  Maryland  diis  28th  day 
ofMay,liMn. 

For  the  Nudaar  Rtgulatory  Comnuflsion. 
LaisBd  C  Rouaa. 

Chief,  Am/  Cycle  Safety  Branch,  Division  of 
Industrial  and  hhdicalNucieaT  Safety. 
NMSS. 

(FR  Doc  88-12487  Filed  0-2-«8;  «:45  am) 


[Docket  Noa.  60-268, 50-270  and  S0-2t71 

Duk«  Powar  Co;  Consktoration  of 
iMuanc*  of  AmondmowU  to  Fadltty 
Oporatino  UconsM  and  Opportunity 
forHoaring 

The  United  States  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  Uoesac  Noa.  DFR-38, 
DPR-47,  and  DPR-55  issued  to  Duke 
Power  Company  (the  licensee),  for 
operation  of  the  Oconee  Nuclear 
Station,  Units  1, 2,  and  3  k)Gated  in 
Oconee  County,  South  Carolina. 
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revise  the  StBtifMi'a  rnrwni  Tedmical 
Specifications  (TS)  toiadude 
opecabili^r  and  aanraiUajioe 
requir— aaata  tar  iaadequate  core 
cooUag  gOQ  JnalmaMBrBtloa.  The 
proposal  inrlndea  nviaiooa  to  die  Tabia 
of  Caateatib  ''■aitlr^  CoadMona  for 
Operatioa  and  aurvaiUaaoe  of  IOC 
instnimwitalina 

Prior  to  issuance  of  the  proposed 
license  aaaadaaota.  the  Coouuaaiaa 
will  have  aude  findi^s  required  by  the 
Atonie  Eaergy  Act  of  US4,  as  asModed 
(the  Act)  aad  Um  Canuussioo's 
regulations. 

By  July  «.  ias&  Ihc  Moeosae  Biay  file  a 
reqaest  frir  a  hauiag  with  nspeet  to 
issuance  of  the  aneadmeala  to  the 
subject  fadiity  operating  Ikenaet  and 
aiqr  person  whaee  interest  atajr  he 
affected  by  thia  praceediiqaad  adio 
wishes  to  iMrtid^ate  as  a  party  in  a« 
proceeding  aiaat  ile  a  witttea  reqeast 
for  heuiog  aad  a  petMen  forieawe  to 
intervene,  fieqaeats  for  a  hea^ig  and 
petitions  tor  leave  to  intorvena  shall  be 
filed  in  aocmdaace  with  the 
Cammiastoa'a  "Rules  «f  ftactice  for 
Domestic  Ijowasing  ProceedtqgsT'  to  10 
CFR  Part  2.  If  a  leqaest  tor  a  heedog  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Coswitoaion  or  an 
Atomic  Safety  and  lioeaaiqg  Boaid. 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  S^ety  and 
Licensing  Boaid  Paael,  wiH  n^  on  the 
request  aad/orpetitioB:  and  the 
Secretary  at  the  deaj^ated  Atoaoic 
Safe^  and  lifMing  Board  will  iastie  a 
notice  of  heering  or  an  ^ipnipriate 
order. 

As  re^iiied  by  Ifl  cm  2.714.  a 
petition  for  leave  to  totervene  ahaU  aet 
forth  vnth  parttcalarity  die  intoreat  of 
the  petilinaarto  the  prooeediag.  and 
how  that  interest  may  be  affactad  by  the 
rrtiilti  nf  thr  pmnonding  Thr  poiitton 
should  epei^fieftliy  o^kin  the  leasons 
why  interveattoa  shesJd  be  permitted 
widi  particular  eeisKnce  to  the 
followiag  toctoTK  (1)  Ihe  aatun  of  the 
petf  tiono's  it^  aoder  the  Act  to  be 
made  a  party  to  the  prooeediag;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  fiaaacial  or  other  toterest  m 
the  proceedtog:  and  (9)  the  poaeible 
effect  of  any  order  wdikh  aiey  be 
entered  to  die  proceediag  on  die 
petitioner's  intoest  The  petition  abould 
also  identii^  the  specific  aspect(s)  of  the 
subject  iMtter  of  the  proceedtog  a*  to 
whkh  petitienar  adahes  to  totervene. 
Any  person  who  hae  ffled  a  petittoo  tor 
leave  to  totervene  or  who  has  bean 
adi9itted  aa  apaity  nay  aonmd  die 
petittoa  tdthoat  nqaeatiiv  leave  of  the 
Board  ty  to  aftoeB(t9)  days  pttorto  the 


&8t  {seheefiag  eonferanoe  acbedded  to 
the  praceadiag.  bat  each  aa  ^i— M<»i 
petition  BHist  aatiafy  dw  apedfidty 
requiiemeirtrdesoited  above. 
Not  later  dun  fiftaan  (1^  daya  pite  to 

schaduiad  to  the  ptocaadinB,  a  petiltoner 
shall  fito  a  aapplemsnt  to  this  petitton  to 
intenreae,  adicii  amst  todade  a  list  of 
the  ootrteBtioBs  thalamsooi^  tobe 
litigated  to  dM  matter,  and  the  bases  for 
each  contention  aet  forth  with 
reasonable  specificity.  ContantioRs  diall 
be  fimited  to  BMrttars  wUhto  the  scope  <^ 
the  aoHmfaaeat  aader  consideration.  A 
petitioner  who  bUa  to  ffle  each  a 
supplement  wMch  satisfies  diese 
requiremeoto  widi  respect  to  at  leeet  one 
contention  wdl  not  be  permitted  to 
participate  as  a  party. 

Those  pemitted  to  intervene  become 
parties  to  die  proeee<&ig,  sdjjeet  to  any 
limitations  to  the  order  grantiog  leave  to 
totervene,  and  have  dw  opportunity  to 
partidpete  ^Sy  to  die  conduct  of  the 
hearing,  including  the  opporttmity  to 
present  evidence  and  cross-examtoe 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  United 
States  Nuclear  Regulatory  Commission. 
Washington,  DC  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  1717  H  Sti«et  NW., 
Washington,  DC,  by  the  above  date. 
Where  petittons  are  fQed  during  the  last 
ten  (UQ  days  of  die  notice  period,  it  is 
requested  that  the  petitioner  or 
representotive  for  die  petitioner 
promptiy  so  tof  orm  the  CommisaioB  by  a 
toll-free  telephone  call  to  Western 
Union  at  1-800-325-6000  (m  Missouri  1- 
800-342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Nimiber  3737  and  the 
following  message  addressed  to  David 
B.  Matthews.  Director:  Project 
Directorate  n-3:  (petitioner's  name  and 
telephone  aumber);  (date  petition  was 
mailed);  ^ant  name):  and  (pablicatton 
date  and  page  number  of  this  Fedeal 
Register  notice).  A  copy  of  the  petition 
should  also  be  sent  to  the  C^ce  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  rommiasinn.  Washington, 
DC  20555^  and  to  J.  Micbad  l^cGany,  HI, 
Bishop^  Ubermao.  Cook.  IHircell  and 
Reyaokls,  1200 17di  Street  NW., 
Washii^ton,  DC  2003& 

NmUtoiety  filiags  of  petitions  tor  leave 
to  totervene,  ameaded  petitions, 
siqipleraentd  petitions  aad/or  requests 
for  hearing  will  not  be  entertatoed 
absent  a  deteraunation  by  the 
Commisstoa.  the  presiding  o£Boer  or  the 
presiding  AtomiG  Saiety  «id  Licensing 


Board  that  the  pelitian  aad/«r  request 
shwdd  be  graaled'hased  upon  a 
balandag  of  the  toetars  apedfiad  tolO 
CFR  ZJ14(aHl)  (iHv)  and  2.714((i^ 

If  a  request  for  hearing  is  received,  die 
CoaanisstoH's  staff  may  issue  the 
amwHluiem  after  it  uusspletes  its 
technical  review  «m1  prior  to  the 
completton  of  any  required  beating  tf  it 
publishes  a  further  notice  of  poblic 
comment  of  ite  paapaaed  fiwhag  of  no 
significant  haiMda  eonaidaraaon  to 
accordanoe  wi&  to  CFR  SOjM  nd  S0.9Z. 

Far  toither  deteile  wi#i  respect  to  this 
action,  see  the  appBcation  tor 
ameadment  dated  Merdi  15, 1908,  whidi 
is  available  far  pubKe  inspection  at  tfie 
Contmisdon's  Public  Doeimient  Room, 
1717  H  Street  NW.,  Washington,  DC 
20555,  and  at  the  Oconee  Gmnty 
Library,  601  Wed  South  Broad  Street 
Waihalla,  SouA  Caroltoa  29801. 

Dated  at  Rockvaie.  Maryland,  thia  27th  day 
ofMaylflBS. 

For  the  Nuclear  R^fulatory  Coamiasiaa. 
David  B.klatthBWi, 

Dirtctor,  nvfeel  Directonate  IIS,  Division  of 
Reactor  Projects  I/II,  Offioe  of  Nadear 
Reactor  ReguJaUon. 
(FR  Doc.  88-12488  Filed  6-2-88;  8:45  am] 


[DedNt  Noa.  fiO-4U  ana  «M14| 

Duka  PoawrCoi,  ol  aL;  taanaBoa  of 
Amandmanto  to  Facility  Oparattog 
Ucanaaa 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
issued  Amendment  No.  45  to  Facility 
Operating  Ucense  No.  NPF-35  and 
Amendraeat  Na  38  to  Facility  Operating 
Ucense  No.  NPF-52  issued  to  Duke 
Power  Company,  et  al.  (the  Licensee) 
which  revised  the  Tecfanicd 
SpedficatioRS  for  operation  of  the 
Catawba  Nuclear  Stetion,  Units  1  and  2 
(the  facility)  located  in  York  Coimty, 
South  Carohna.  The  amendments  were 
effective  as  of  the  date  of  issuance. 

The  applicatton  for  the  amendments 
complies  witii  the  standards  and      / 
requirements  of  the  Atomic  Energy  Ad 
of  1964,  as  amended  (the  Act),  and  the 
Commission's  rales  aiid  regulations.  The 
Commission  has  made  apfvopriate 
findings  as  required  by  the  Act  and  the 
Commisston's  nilea  and  regulations  to  10 
CFR  Chapter  I,  which  are  set  forth  m  the 
Ucense  aaieodaaeais. 

Notice  of  Consideration  of  Issuance  of 
Amendments  and  Opportanity  for 
Hearing  to  coanectton  widi  tUa  action 
was  published  to  the  Fedard  Registar  on 
April  28, 1988  (53  FR  14874).  No  request 
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for  » iMMtef  or  petMoB  fur  leave  to 
intervene  wee-filed  following  tbis  notice. 

Hie  CoBuniflsion  hat  prepared  on 
EnmroUHuntal  AseeMmoBt  and  Finding 
of  NoSigBifioant  Impact  (S3  PR  19QM) 
related  to  the  action  and  has  coacladed- 
diat  an  environmental  intact  atatemcnt 
is  not  warranted  because  diere  wiU  be 
no  significant  environmental  impact 
attributable  to  the  action. 

For  further  detail*  v^th  respect  to  the 
action  see  (1)  the  appHcaticm  for 
amendments  dated  March  23, 1968,  (2) 
Amendment  No.  45  to  License  No.  NPP- 
35  and  Amendment  No.  38  to  License 
Na  NFF-52  and  (3)  the  Commission's 
related  Safiety  Evaluation  and 
Environmental  Assessment  All  of  these 
iteme  are  available  for  public  inspection 
at  the  Commission's  PubUc  Document 
Room.  1717  H  Street.  NW..  WasUi^tcHl. 
DC  and  at  the  Yoric  County  Library,  138 
East  Black  Street,  Rock  HilL  South 
Carolina  29730.  A  copy  of  items  (2)  and 
(3)  may  be  obtained  upon  request 
addressed  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20655,  Attention:  Director.  Division 
of  Reactor  Projects  I/O. 

Dated  at  Rockville.  Maryland  this  27th  day 
ofMayUaS. 
Par  the  Nedear  Regulatory  Commisaioa. 


ProfBct  Manager.  Project  Diractaate  11-3. 
Divnion  ofHeactatProfaettI/n,  OffUx  of 
NufJaar  Reactor  Reguhtion. 

(FR  Oo&  88-12460  FUed  e-£-88;  MS  am] 
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CPU  Mud— r  Corg^  CeiwWrrtlon  gf 
••••MH^  •■  ABMWdniaiit  To  FscWy 
Op«ralln«  UewiM  and  Opportunity  for 


The  U.S.  Nuclear  Regulatory 
Commissim  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Fadtity  Operating  License  No.  DPR- 
16.  issued  to  GPU  Nuclear  Corporation 
(GPUN,  the  licensee),  for  operation  of 
the  Oyster  Creek  Nuclear  Generating 
Station.  located  in  Ocean  County,  New 
Jersey. 

The  amendment  would  change  SS  8.2, 
4.2  and  6.9  of  the  Technical 
Specifications  to  reflect  the  use  of  an 
enridicd  sodiuQVpentaborate  solution  in 
the  Standby  Liquid  Control  System 
(SLCS). 

Prior  to  issuance  of  the  proposed 
license  amendment  the  Ctmimission 
will  have  made  findings  required  by  the 
Atoodc  EMigy  Act  of  1954.  as  amended 
(the  AcQ  and  ^  Commhwion's 
relations.   . 


By  |aly«  I968t  the  Bemiae  may  ffie  a 
requtet  tar  a  hearing  with  respect  to 
issuance  of  the  amflndment  to  the 
subject  facility  openting  Jiouse  and 
any  jMKson  whose  intewst  may  be 
a&cted  by  this  proceediBg  and  who 
wishes  to  partic^te  as  a  party  in  the 
proceeding  mutt  file  a  written  request 
for  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and 
petitions  for  leave  to  interveneshaH  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domeatie  Licensing  Proceedings"  in  10 
CFR  Part  2.  If  a  request  for  a  heating  or 
petitioB-for  leave  to  intervene  is  filed  by 
the  above  date,  the  Conmdasion  or  an 
Atomic  Safety  and  Licensfaig  Board, 
designed  by  ^  Conunissioa  w  by  the 
Chatemon  of  the  Atqraic  Safety  and 
Licensio^  Board  Panel  will  rule  on  the 
request  md/ot  petition;  and  the 
Secretary  or  die  designated  Atomic 
Safety  and LicensingBoard  will  issue  a 
notice  of  hearing  or  on  appropriate 
order.  

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
widi  particular  reference  to  the 
foBowing  factors:  fl)  The  nature  of  the 
petitioner's  right  imder  the  Act  to  be 
made  a  party  to  the  proceeding:  (2)  the 
nataie  andaxtent  of  the  petitioner's 
property,  finandal  or  other  biterest  in 
Ihe  proceeding:  and  (3)  the  possible 
effect  of  any  order  vidilch  may  be 
entered  in  the  proceeding  on  tlM 
petitioner's  interest  The  petition  should 
also  identify  the  specific  a^)ect(8)  of  the 
subject  matter  of  die  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene,  which  must  include  a  Ust  of 
the  contentions  that  are  sought  to  be 
litigated  in  the  matter,  and  die  bases  for 
each  cootralion  set  fwth  with 
reason*hfal  qpedfidty.  Contentions  shall 
be  linmadto  mattws  widiin  the  scope  of 
the  aiaeai^taat  under  consideration.  A 
petitlbMirMwIiofiila  t*  file  auch  a 
supplement  which  satisfies  these 


requii>MBfenUt«Mif»k^)eitf«>^9rMasH>ne 
coDtttitioa  wHl«eibe  permitted  to 
partidpats  as  a  party.  ■ 

'Thosafomitttod  to  iBterVehe:b6come  ~ 
parties  te  ttM.pmfieeding,  sab|ect  to  any 
limitatioBt  to-lhe  txrdw  granting  leave  to 
intervene,  and  have  ttitf  bpportinrity  to 
participate  foUy  in  the  conduct  of  the 
hearing,  incIwUng  the  opportunity  to 
present-evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Comniiftsiont^.S; 
Nuclear  Regulatory  Comndssioit 
Washington,  PC20S55,  Attention: 
Dockethig  and  Service  Branch,  'or  Biay 
be  dehvnred  to  the  Ctmunisaion's  PuUic- 
Document  Room,  1717  H^treet,  NW., 
Washington,  DC  by  the  above  date. 
Where  petitiona  are  filed  during  the  last 
ten  (10)  days  of  ttie  aetice  period,  it  is 
requested  that  the  petitioner  promptly  so 
inform  the  Commission  by  a  toU-fiee 
telephone  caU  to  Western  Union  at  1- 
800-326-eOOO  (in  Missouri  l>800-342- 
6700).  The  Western  Union  operator 
shodd  be  given  Datagram  Identification 
Number  3737  and  the  following  message 
addressed  to  John  F.  Stole  petitioner's 
name  and  telephone  number  date 
petitton  was  mailed;  plant  name;  and 
publication  dote  and  page  number  of 
this  FsdsiBl  irgglnf  notice.  A  copy  of 
the  petition  ilioald  sloo  be  sent  te  the 
Office  of  the  Gencval  Counsel,  US. 
Nuclear  Regulatory  Ckimmission, 
Washingtiw.  DC  1!Q6S5.  and  to  Mr. 
Ernest  L.  Blake.  Jr^  Esqub^.  Shaw, 
Pittnuin,  Potts  uid  lYowbridge.  200  N 
Street,  NW.,Waridngton,  DC  20037, 
attorney  for  the  licensee. 

NontimeTy  filings  of  petitions  for  leave 
to  intervene,  aitaended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atondc  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(i)-(v)  and  2.714(d). 

If  a  request  for  hearing  is  received,  the 
Commission's  staff  may  issue  the 
amendment  after  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it 
publishes  a  further  notice  for  public 
commeBt  of  its  proposed  findiiag  of  no 
signyicaBt  haxuds  consideratton  in 
accordance  witii  10  CFR  50.91  and  50.92. 

For  fiKther  details  widi  respect  to  this 
action,  see  die  application  for 
amendment  dated  May  10, 1988.  %yhich 
is  availalrie  for  poUie  inspection  at  the 
GeaifdaeioB't  PubUc  Doemaent  Room. 
ITl^.H-Street,  NW..  Washington.  DC 


20555,  and  at  the  Ocean  County  Library. 
Reference  Department  101  Washington 
Street  Toms  River.  New  Jersey  08753. 

Dated  at  Rockville,  Maryland,  this  27th  day 
of  May,  1968. 

For  the  Nuclear  Regulatory  Commission. 
Alexander  W.  DraoMri^k. 
Acting  Director,  Project  Directorate  14, 
Division  of  Reactor  Projects  l/ll,  Office  of 
Nuclear  Reactor  Regulation. 

(FR  Doc.  88-12490  Filed  6-2-88;  8:45  am] 
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(Docket  Noo.  50-321  and  50-366] 

Qoorgia  Power  Co.,  et  aL; 
Conaideration  of  laauanee  of 
Amandmant  to  FacMty  Oparatino 
Ucanaa  and  Propoaad  No  Significant 
Hazarda  ConaMaration  Determination 
and  Opportunity  for  Hearing 

The  United  States  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  Licenses  Nos.  DPR-57 
and  NPF-5,  issued  to  Georgia  Power 
Company.  Oglethorpe  Powers 
Corporation.  Municipal  Electric 
Authority  of  Georgia,  and  City  of 
Dalton,  Georgia,  (die  licensee),  for 
operation  of  the  Edwin  L  Hatch  Nuclear 
Plant  Units  1  and  2,  located  in  Appling 
County,  Georgia. 

The  licensee  proposes  to  amend  the 
Technical  Specifications  (TS)  in 
response  to  Generic  Letter  88-06, 
"Removal  of  Organizational  Charts  from 
Technical  Specification  Administrative 
Control  Requirements."  The  proposed 
amendment  replaces  TS  Figure  6.2.1-1. 
"Offsite  Organization."  TS  Figure  6.2.2- 
1,  "Unit  Organization,"  and 
Environmental  TS  Figure  5.2-1, 
"Organization  Structure  Related  to 
Environmental  Activities"  with  more 
general  organization  requirements. 
These  general  requirements  capture  the 
essential  organizational  aspects  that  are 
contained  in  the  TS  Figures  6.2.1-1,  and 
Environmental  TS  Figure  5.2-1. 

Before  issuance  of  the  proposed 
license  amendments,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a  proposed 
determination  that  the  amendment 
request  involves  no  significant  hazards 
consideration.  Under  the  Commission's 
regulations  hi  10  CFR  50.92.  tiiis  means 
that  operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 


a  new  or  different  kind  of  accident  fiom 
any  accident  previously  evaluated:  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

In  regard  to  the  proposed  amendment 
the  licensee  has  determined  the 
following; 

1.  The  proposed  change  will  not 
significantiy  increase  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  The  change  involves  no 
physical  alteration  of  the  plant  or 
changes  to  setpoints  or  operating 
parameters.  The  change  does  not  affect 
operation,  maintenance,  or  testing  of  the 
plant  For  these  reasons,  the  response  of 
the  plant  to  previously  evaluated 
accidents  %vill  remain  unchanged. 

2.  The  proposed  change  does  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated.  Since  no 
change  is  being  made  to  the  design, 
operation,  maintenance,  or  testing  of  the 
plant,  a  new  mode  of  failure  is  not 
created.  A  new  or  different  kind  of 
accident  could  therefore  not  result. 

3.  The  proposed  diange  does  not 
significantiy  reduce  a  maigin  of  safety. 
The  general  organization  requirements 
being  added  to  the  Technical 
Specifications  will  assure  that  those 
organizational  features  necessary  for 
safe  plant  operation  will  continue  to  be 
maintained.  Details  of  the  organizational 
structure  will  be  maintained  in  the  Final 
Safety  Analysis  Report  and  updated 
regularly.  Margins  of  safety  are 
therefore  not  reduced. 

The  NRC  staff  has  reviewed  tiie 
licensee's  determination  and  concurs 
with  its  findings. 

Accordingly,  the  Commission  to 
determine  that  the  proposed  change 
involves  no  significant  hazards 
consideration. 

The  Commission  is  seeking  pubUc 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.  The  Commission  will  not 
normally  make  a  final  determination 
unless  it  receives  a  request  for  a 
hearings.  Written  comments  may  be 
submitted  by  mail  to  the  Rules  and 
Procedures  Branch,  Division  of  Rules 
and  Records,  Office  of  Administration, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  and  should  dte 
the  publication  date  and  page  number  of 
the  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
Room  4000,  Maryland  National  Bank 
Building,  7735  Old  Georgetown  Road, 
Bethesda,  Maryland  fiom  7:30  a.m.  to 
4:15  p.m.  Copies  of  written  comments 
received  may  be  examined  at  the  NRC 


Public  Document  Room.  1717  H  Street 
NW.,  Washington,  DC  tiie  filing  of 
requests  for  hearing  and  petitions  for 
leave  to  intervene  is  discussed  below. 

By  July  5, 1988,  the  licensee  may  file  a 
request  for  a  hearing  with  respect  to 
issuance  of  the  amendments  to  the 
subject  faciUty  operating  licenses  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Request  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commission's  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedings"  in  10  CFR  Part  2.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularly  the  interest  of  the 
petitioner  in  the  proceeding,  and  how 
that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  a8pect(8)  of  the 
subject  matter  of  tiie  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificify 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  whiclf  are  sought  to  be 
Utigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificify.  Contentions  shall 
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be  limited;  toimttan  within  the  scope  (rf 
the  amendoBiitiiinribr  oonaiiterBtiDiuA 
petitioDsr'wbO'feik  t*fil«  suci) » 
supplement  wlueli  sotiflfiee-  these 
iequicemaiit»withiE««pect  to  at  leeatone 
contentioD  iwUiBot  b«pennitted  tor 
participate  aa  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leeve  to 
intervene,  and  havethe  opportunity/to 
participate  Mly  in  the  conduct  of  the 
hearing,  incliufing  the  opportimity  \a 
present  evidence  and  cross^examins 
witnesses. 

IT  a  hearing  is.  requested,  the:      i 
Commission  will  make  a  Gnal        ' 
detenniaation  on  the  issue  ofno 
significant  hazards  consideratian.  The 
final  detennination  will  serve  to  decide 
when  the  hearing,  is  held. 

If  the  final  determination  is- that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  rt  effective,  notwithstanding 
the  iBqnest  for  a  hearing,  fi^ay,  hearing 
tield  would  take  place  after  issuance  o£ 
the  amendment. 

Normally,  the  Commission  will  not 
issue  the  amendment  ontfl  the 
expiration  of  the  30-day  notice  period. 
However,  should*  circnmstanoes  change 
during  thenoticeperiod  snch  that  fbihns 
to  act  in  a  timely  way  would  result;  for 
exsnple,  in  derating  or  shutdown  of  the 
facility,  the  Commisnon  may  issue  the 
Ucense  araendtnent  before  the 
expiratioirof  t6r30<lay  notice  period, 
provided  that  K»  final,  determination  is 
that  die  amendment  involves  no 
significant  hazards  consideration.  The 
final  determination  will  consider  aQ 
public  and  State  comments  received. 
Should  the  Commission  take  this  action, 
it  will  pablish  a  notice  of  issuance  and 
provide  ftjr  opportunity  for  s  hearing 
after  issuance.  The  Commission  expects 
that  the  need  to  take  diis  action  wiU 
occur  veiy  infrequently. 

A  request  fbra  hearing' or  a  petition 
for  leave  to  intervene  must  be  filed' with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  dehveredito  die  Commission's  Ptiblic 
Docomsnt  Room  I7I7  H  Street  NW 
Washington.  DC,  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitionra-  prompdy  so 
inform  the  Commission  by  a  tbU-ftee 
telephone  call  to  Western  Union  at.  1- 
800i^25-«eOO  (in  MiBSonn  l-80O>-342- 
6760).  TheW«8ten»Umon  operatbr 
should  be  given  Datagram  Identification 
Number  3737  and  tlie  following  nw^fug^ 
addressed  to  David  &  Matthews: 


Petitiaaer'arauaeaiid  trispfaanv 
numbeicdntrietfttraL'wnnniaited;  plant 
name^.  andipubUmtiuuidtrte^and  pipi 
number  of  this  Federal  lle|lslBmotiBe. 
A  capy  afrli»pelttlan  siierftf  a^  b» 
sent  to  the  Olfce  of  General  Coonsel, 
U.S.  Nucfear  Regulatory  Commission. 
Washiigteav^DCZOSBS,  andto  Kfr. 
Arthur  R.  Dbmby.  "ntratman.  Senders. 
Lodtemnm  and  Ashmore,  Ch«idler 
Buildl^  Suite  VVK,  127  Peachtree  Street 
NE,  Atltaitas  Gem^  30043;  attorney  fbs 
the  licensee. 

Nontimel^  fBings  of  petitiona  for  leave 
to  intervene,  amended  petitions, 
supplemental  petition*  and/or  requests 
for  hearing  will'  not  be  entertained 
absent  a  detemrination  by  tlie 
Comnrissioa;  the  presidiii^  officer  or  the 
presiding  AttnnicSafety  and  Licensing 
Boardi  Aaf  tfie  petition  and/or  request 
should  be- granted  Based  upon  a 
balancing  of  the  factors  specified  in  10 
CH*2J14eBKf)(i)Ky)  and  in4(d). 

For  fiither  detaffs'witfa  respect  to  this 
action:  see  the  application  for 
amendinenta  which  is  available  for 
public  inspection  at  the  Commission's 
Pahiic  Docmront  Rbom  1717  H  Street 
NW.,  Wasfakigton.  DC,  and  at  the 
Appling  Comity  Pnbhc  Library.  301  City 
Hall' Drive;  Baxley,  Georgia  3m3. 

Datad'atRockviile.  Maiyland,  this  27th  day 
ofMay  ig8& 

For  the:Nucieai  Rsgolatoiy  Commiaaion. 
Joa&HgflikM^ 

Project  Mcmogan  Project  DirectontBlI-3, 
Division  of  Reactor  Peofecta,  I/U 
[FR  Poc  W>1M81  Piled  ft-2-88;  8(45  am] 
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Georgia  PamwrCoL,  etal^ 
Consideration  of  Issuance  of 
Amendnientto  Facility  OperitInQ 
License  and  Fropesed  No  StgnKlcant 
Hazards  Cbnalifefaaoa  Determinallon 
and  OpportonHy  fbr  Haarihg 

The  UniladiStatfteNuclear  Regulatory 
Coinmissloir(dn:Ceaunission)  ia 
considering  issuance  of  an  amendment 
to  Facility  Operating  Uoense  No.  NPF- 
68,  issued  to  Ceor^  Power  Company, 
Oglethorpe  PowarCorporetirai, 
Municipal  BlecMo  Authority  at  Georgia, 
and  Q^  of  Dalton.  Georgia,  (the 
licensee),  for  operation  erf  the  Vbgdis 
Electric  Generath^  Rant  Unit  1.  located 
in  Burice  Ckmnty,  Gemgia. 

The  licensee-proposes  to  amend  tiie 
Technicid  Speciflcetions  (TS)  by 
replacing  TS  Figure  6.2-1,  "Ofleite 
Organization"  with  more  general 
organizBtlonBl  requirements.  These 
general  reqairenienta  captiue  the 
essentiainipecfs  of  tlie  oiganisatienal 


slniGtur»  diet' are-defined  by  therTS 
ffgam^9i2fA,  and'ft9-2.  Thesechanges 
are  eunsistenttwift  thrgafdtatice 
pwwrided^fai.GenertB'leilBf  am  m 
"Removal  of  Oiganization  Cierta  from 
TeetoJcalSpeeffieartew  Adhdmsttntive 
Control  Requiremeote."  Utia 
amendment  reqwesi  wae<deted  May  ai. 
198B.  andisugenndee'thsaBaendment 
request  dated  Desemberaa;  VUB  noticed 
in  thei^desefcBBgMeron.MBaih-9. 1968 
(53  FR  7502). 

Before  issuance  of  the  proposed 
license  amendment  the  Commission 
will  have'tnad^fimflngar  reqidred  by  die 
Atomic  Energy  Act  of  1S54,  as-amended 
(the  Act)  and  the  Commissioa's 
regulations. 

The  Cbmmisaian  has  made  a  proposed 
determination  thai  the  amendment 
request  involves  no  ■igr'ifi'nant  hazards 
consideratlbn.  Under  the  Commission's 
segnlatiani  in  fi)  CFK  aft92;this  means 
that  operation  of  die  facility  in 
accordance  with  the  proposed 
ffmHndtiwwitwouidnot(l)  involve  a- 
significant  increase  in.  die  probability  or 
consequence  of  •vacBidBBtpievioasly 
evaluated!  ob  [Si  cMate  the  pesobiUty  of 
a  new  or.  diffaentkind  of  accident  fivm 
any  aeeiiient  previoaBty  evdneted;  or  (3) 
involve  a-  sigi^cant  reduction  in  a 
"""U"'  of  safrty: 

In  regard  to  the  proposed  amendment; 
thelli Bliss II  hes  detewuined  the 
followingc 

1.  The  prepoeed  chaise  wiD  not 
significantly  kwreaee  the  probability  or 
censeqneneaaef  an  accidoit  previously 
evalaoted.  The  chasige  involves  no 
physical  alteration  of  ^-plant  <»■ 
changes  tasetpeinta  or  operating 
parameters.  The  cbosge  deee  not  affect 
operation,  mraiteiiance,  or  testing  of  the 
plant  For  these  reasons,  the  response  of 
the  plant  to  previeusly  evaluated 
accidents  wiU'  remain  unchanged. 

X  The  proposed  change  does  not 
create  the  possibility  of  a  new  or 
diffsrent'  Idnd  at  acdifant  from  any 
accident  prevtooely  eveliistedi  Since  no 
change  is  being^made  to  dle-dfesign, 
operation,  maintenance^  ortfeettngof  the 
plant  a  new  mode  of  feiiure  is  not 
created.  A  new  or  dltlbreul  Idnd  of 
accident  oonid  therefore  not  result 

3.  The  proposed  change  does  not 
significantly  reduce  a  margin  of  safety. 
The  general  organization  requirements 
behig  added  to  die  Tedmical 
Spedficatione  wilt  assure  that  those 
oiganizadoital  features  necessary  for 
safe  plant  operation  will  continue  to  be 
maintained.  Details  of  the  organizational 
structure  wiO  be  maintained  in  the  Final 
Safety  Analysis  Keport  and  updated 
regularly.  Maiginr  of  safety  are 
dierefbre'  not  reduced. 


The  NRC  staff  has  reviewed  the 
licensee's  determination  and  concurs 
with  its  findings. 

Accordiii^y,  the  Commission 
proposes  to  determine  that  the  proposed 
change  involves  no  significant  hazards 
consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  wiU  be 
considered  in  making  any  final 
determination.  The  Commission  will  not 
normally  make  a  final  determinatioQ 
unless  it  receives  a  request  for  a 
hearing.  Written  comments  may  be 
submitted  by  mail  to  the  Rules  and 
Procedures  Branch.  Division  of  Rules 
and  Records.  Office  of  Administration. 
U.S.  Nuclear  Regulatory  Commission. 
WasUngton,  DC  20555.  and  should  dte 
the  pubUcation  date  and  page  number  of 
die  Federel  Register  notice.  Written 
comments  may  also  be  delivered  to 
Room  4000,  Maryland  National  Bank 
Buildhig,  7735  Old  Georgetown  Road, 
Bethesda.  Maryland  &t»i  7:30  a  jn.  to 
4:15  p.m.  Copies  of  written  comments 
received  may  be  examined  at  the  NRC 
Public  Document  Room.  1717  H  Street 
NW..  WasUngton.  DC  The  filing  of 
requests  for  hearing  and  petitions  for 
leave  to  intervene  is  discussed  below. 

By  July  5, 1988,  the  licensee  may  file  a 
request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  die 
subject  faiclity  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  onid  who 
wishes  to  particiapte  as  a  party  in  the 
proceeding  must  fUe  a  written  petition 
for  leave  to  intervene.  Request  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commission's  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedings"  in  10  CFR  Part  2.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hetuing  or 
an  appropriate  order^ 

As  requried  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
shall  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factore:  (1)  The  nature  of  the 


petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  penon  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
fint  prehearing  conference  sdiedule  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificify 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  whidi  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  basis  for 
eadi  contention  set  forth  with 
reasonable  specificify.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  wiU  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  tibe 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine      ^ 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  fiinal 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
signficant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  effective,  nowithstanding 
the  request  for  a  hearing.  Any  hearing 
held  would  take  place  after  issuance  of 
the  amendment. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  drcumstnaces  change 
during  the  notice  period  such  that  failure 
to  act  in  a  timely  way  would  resiUt  for 
example,  in  derating  or  shutdown  of  the 
facility,  the  Commission  may  issue  the    - 
license  amendment  before  the 
expiration  of  the  30^ay  notice  period, 
provided  that  its  final  determination  is 


that  the  amendment  involves  no 
significant  hazards  consideration.  The 
final  determination  will  consider  all 
public  and  State  comments  received. 
Should  the  Commission  take  this  action, 
it  will  publish  a  notice  of  issuance  and 
provide  for  opportunity  for  a  hearing 
after  issuance.  The  Commission  expects 
that  the  need  to  take  this  action  will 
occur  very  infrequentiy. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555.  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  1717  H  Stieet  NW. 
Washington,  DC,  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  prompdy  so 
inform  the  Commission  by  a  toll-free 
telephone  call  to  Western  Union  at  1- 
800-325-6000  (in  Missouri  1-800-342- 
6700).  The  Western  Union  operator 
shoidd  be  given  Datagram  Identification 
Number  3737  and  the  following  message 
addressed  to  David  B.  Matthews: 
petitioner's  name  and  telephone 
number  date  petition  was  mailed;  plant 
name;  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  General  Counsel. 
U.S.  Nuclear  Regulatory  Commission. 
Washington,  DC  20555.  and  to  Mr. 
Arthur  R  Doraby,  Troutman.  Sanders. 
Lockerman  and  Ashmore,  Chandler 
Building,  Suite  1400, 127  Peachtree 
Street  NE..  AUanta,  Georgia  30043. 
attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board,  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room.  1717  H  Street  NW.. 
Washington,  DC.  and  at  the  Burke 
County  Public  Library,  4th  Street 
Waynesboro,  Georgia  30830. 

Dated  at  Rockville,  Maryland,  Uiis  27th  day 
of  May,  1988. 
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Project  h^mageK  Pr&fect  Binet<rrat»Jf3i 
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Licensee;  Issuanevof  Amvmllnenf  to 
FecMMyOpeniting  Uceme; 
PemayhMQia-PiMMr  and  UgM  Co. 

The  11$  Nuclear  Rggnfetory 
CommismoB  (C^onumssionl  has  issued 
Amendliient  Not  49  to  PacrMty  Operating 
Ldcnwe  Ha  }WV-Zt,  isBwA  to 
PtauMyhraina  Power  anflT  Light  Company 
(the  KccnaK*);  wibcb  Mvtsed  th« 
Techoical  SpauTwitimis  fer  operation  of 
tlkrSMqiM&aai»SknB  Blectnc  Station, 
Unidta^laeatad  in>liiB8Bie.Gaantyv 
PtnoBylvaaiai 

The-aaadmsat  wa»  effective  apan 
staitop*  faUowing.  Unit  2  second  refueling 
outafe-  expected  in  Kfey  uea  except-  for 
those  changes  which  have  been  mailced 
(*]  t&  indicate  that  they  will  be  effective 
upon  startupi  CoUowiof  Unit  2  third 
refberm^outage  expected  at  the  end  of 
November  19B9. 

The  amendment  modified  tba  SSES. 
Unit  2  Technical  Specifications'  Table 
3.6.2^  related*  ta"nimaEy  Containioent 
IsofoHon  Valves." 

Tttr  appilcatfon  for  the  amendbient 
compfies  witft'  tBe  standards  an(f 
reqimements  of  tlie  Atomic  Energy  Act 
of  1954;  as  amended  ^  ActJ.  oad  the 
Coniiri88im'>ruIe»asd'regal'ationr.  The 
Comnmmofi  havmade  appropriate 
finding!  as  re<HdredFby  the  Acf  and  the 
Comniiiwi<m'»  irie»  and  regaialfeBV  in  10 
CFR  Chapter  I,  widch  »c  set  ferth  bi  Ae 
Ucense  amendment 

Notice  of  Consideration  oflssuance  of 
Amendment  to  Facility  Operating 
License  aruf  Opportunity  &r  Hearing  in 
connectfon  with  thiractton  wot 
published  in  the  Faderaf  Register  on 
MhrdHT.  18881(53  re  79919.  No  request 
foFa  fieaiiiig; orpetitian  for  leave  to 
intervenRFwaefn^d^  following  this  notice. 

The  Commiwion  has  prepaisd'aa 
EnvironmentaF  AueessuiLirt  related  to 
the  actien  and'has-detenninad  not  to 
prepare  an  environmental  impact 
statement.  Based  upon  the 
environmental  assessment^  the 
Cbmnrisalon  has  concluded  that  the 
issuance  of  tfiis  amendment  will  not 
have  a  sigmflcant  effect  on  the  quadity 
of  the  human  environment 

For  furtherdetails  with  respect  te  the 
action  see  (1)' the  application- for 
amendment  dated  December  23. 1967, 
and  sapplemented  March  11  and  2», 
1988  (2)  Amendment  No.  49  to  License 


No.  Wlf9-'22,  and(37thcComnTi88ionfs 
reRfted*  Safety  EvalmtioiT  and: 
Enviromnentaf  Assessment  AIT  of  tftese 
items  oie  available  fbr  public,  hispectf  on 
at  theConunissiBn's  Public  DociMneat 
Room,  inrfTSfreetNW..  W^shiegtbn, 
DC.  and  at  the  Osterhout  Free  Library, 
Riefeceaca  Department,  71  Sooth 
Franlclm  Street.  Wilkes-Baste', 
Pennaylvania  18701.  A  copy  of  items  (2) 
and  (3)  may  be  obtained  upon  request 
addresaed  to  the  U.Si  Nuclear 
Regulalbry  Corainiseion,  Waahinglkni, 
DC  20656,.  Attention:  EHrector.  Division 
q£  Reactor  Ppojects  l^IL 

Dated  at  Rodcville.  Mdrytond  this  Z4tll  dby 
of  Nftyrasa 

For  tAe  Nuclear  Regu&tory  Commissicui. 
Waltat  R.  Buds; 

Director,  Prefect  Directonte  L-2,^Bimaoiiof 

abactor  Pro jtcta  F/li.  Office  ofNuckar 

RaaatorliKgnlationi 

[FR  Bob.  a»-UH8  Piled  S-Z-88;  SA5amY 
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SECURITIES  AND  EXCHANGE 
COMIIISSiON 

(Reieeee  Now44-aS753;.File  Na  SfMME- 
88-41 

Self-Regulatory  Org»nlzafionsi  FIBng 
end  Immediate  Efftctivonees-ot 
Propoeed  Rule  Change  by  Mhftseit 
StodcExcAanoa,  IncRelatiafttO' 
lncceeaed.noorE« 


Pursuant  to  8ectionl9(b}(l}o£t&e 
Secuiitiies  Exchange  Act  of  1934  ("Act"). 
15  U.S.C.  788(b)(1),  notice  is  heiet^ 
given  th'at  air  May  3. 1088,  the  Midwest 
Stock  Exchange,  Incorporated  ("MSE" 
or  "Exchaa^">filed>w4tkthe  Securities 
andExchaiifsCZeraraission  the  proposed 
rule  change- ae-descnbed  in  items  L.II 
and  ID  below  which  Items  have  been 
prepared  b^  the  sslf-regidatory 
organize  ttan.  The  Cenuniasien  is 
publlehiiq  this  notice tosolidf 
comnents^oiF  the  proposed  role  change 
from  interested- persons. 

L  SeU-RegMbtory  OgeniaatioB's 
Statement  oo  the  Terms  of  Substenoe  ef 
the  frepesefl  R>de  Chenge 

MSE  is  proposing  to  inoease  the 
monthly  ttading  fibor  space  rental  and 
equipment  fees.  The  proposal  would 
alsoesiablish  two  new  fees  for  post, 
space  and  booth  space. ' 


>  In  itt  flUng,  tMa  MSB  inelMiKt  dw  praiHiMd 
■charfuUof  faM  ivUcti  i»  availaUa  {rwi.  tha 
ConmiiMiaa  at  the  addiMt  noted  In  S««tiM  III 
below  ui  nmu'ttiV'MBK 


n.  Self^RegidbtDry  OtganizatioD's 
Statemenron  the  Pbiposes  of^  and 
Statutoiy  Bests  fbr,  tibe  Vkopoeed  Rule 
Change 

fei  iteifiiiqpwfttrtfie^Caimnission.  the 
self -regulatory  organizatioaindnded 
stateHente  sonnemiBg'  die  purpose  of 
and  basis  for  tm  ppupmud  role  change 
and  (fisBBBSBd'any  eomments  it  received 
on  the  prapaeedbndb  change.  The  text  of 
these  statenrntaosay  breMemined  at 
the  placeaapedAeditn  Item  IV  below: 
Ihe  setf-BepriMbcy  organization  hae 
prepared  snramasies,  sett  forth  in 
Sections  (^  P^  and  (C)i  below,  of  the 
most  afgrdmar  aspwm  ef  sadk 
statementat 

(A  J  Sielf-SJagftlcdory  Organization's 
Statement  on  the  Purpose»  of,  and 
Statutery  Basis  f/cw,  the  Proposed  Rule 
Change 

ThcMSElaeieviBed  its  schedule  of 
fees  fee  trsdlqg  llDav  space  and 
equipmeaKaudhil  lOw-  fleor  lental  fees 
are  Besedev  actual!  fiber  space  casts, 
inclodii^rsaCani'atflflfes.  the  new 
moodily  chaiBe»ierth»0qaipnieiit  will 
pass  Aroaglsto  memt>er8'wlliD  use  the 
equipment  the  actaat  maintenance  costs 
and  piovtdiyfae  appwwdBiufcly  90%  of 
the  actiial<  eeet  ef  tite.  cquipnent.  In 
genCTaft  the  revised  Akb  wilF  nrarr 
aeciH«ltely'Rfleet  Hie  acttaal' caste  of  the 
equipment  and  apace. 

The  revised*  fee  schedule  is  consistent 
with*  9iBctl'Bn-e>off  the  Acf  inthafit 
providee&rAeeqniteble  allocation  of 
reasonabfe'dues,  fees  amfotho' charges 
among  M9E's  eieinbers. 

(BJ  Salf-IteguJatosy  Ofgantxation'a 
Statemeat  oaBkiadta  on  Competitioa 

TSeMBE dfies'nat belfeve  that  any 
burdens  wiH- be  placed  on  competitfon 
as  a  result  of  Ae  proposed  mle  change. 

(C)  Self-Regulatoiy  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  Emm 
Members,  Participants  or  Others 

Comments  were  neither  solicited  nor 
received. 

m,  Selicitattoa  of  renaanafe 

Interested  peieonsare  invited  to 
submit  written- data,  views  and 
arguments  concerning  the  foregoing. 
Persons  nakiag  wiilleu  sobmissiuns 
should  ffle  six  copfes  tfiereof  with  the 
Secretary,  Secortties  and  Exchange 
Commission,  450  Fifth  Street  NW., 
WiisIUhghsn,  DC  20S4«:  Copies  of  the 
submission,  ait  sebseqnent  amendments, 
all  written  statements  with  respect  to 
the  proposed  ndr  change  that  are  filed 
withthe  Cbmndssion.  and  all  written 
comnnmicathnis  relating  to  the  proposed 
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rule  chaage  between^  CoauyaefaiB 
and  any  peraon.  other  than  those  tkat 
may  be  wMihtrid  from  the  public  in 
accordance  with  the  provisioas  «f  5 
U.S.C.  552,  wiU  be  available  for 
inspection  and  copying  in  the 
Commission's  PabBe  Reference  Section, 
450  Pirai  Street,  NW..  Washfa^ton,  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspectioa  and  copyiQg%t 
the  principal  office  of  the  MSE.  All 
submissions  should  refer  to  File  No.  SR- 
MSE-88-4  and  should  be  submitted  by 
June  24, 1968. 


IV, 

Commiesiea  Aijdaa 

The  Commission  finds  that  tbe 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exdiapge  and.  in  particular,  the 
reqidrements  of  section  6(b)(4)  in  that 
the  proposed  fees  constitute  an 
equitable  allocation  of  rea80BiJ>le  fees 
among  members  and  member  firms 
using  its  facilities.  As  noted  above,  the 
increased  and  new  fees  are  related  to 
the^acutal  cost  of  equipment  and  space 
on  tfie  MSE  floor.  T%e  faregdlDg  rule 
change  has  become  efiective  pursuant  to 
section  19(b)(3)  of  flie  Act  and 
subparagraidli  (e)  of  Rule  19b-4 
thereunder.  At  any  time  within  60  days 
of  the  filii^  of  such  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  ComoBsaian  Ikat  euch  acboa  Is 
neceseary  or  appropriate  in  the  pdbMc 
interest  for  the  protectian  of  investors, 
or  otherwise  in  fiirtherance  of  the 
purposes  of  the  Act 

For  the  CoBuniaikw.  by  die  OMsiaa  of 
Market  Regulation,  punaant  to  rtsli^trH 
authority. 

Dated:  May  2S.  1968. 
looathan  G.  Kals. 

Secretary. 

[FR  Doc  8»-1M73  Piled  6-a-8B:  ft46  am] 


May  28, 1968 

Hie  Midwest  Stock  ExduAge.  in& 
("MSE")  OB  May  8. 18B8,  eabBiitted  ea 
applicBtkm  lor  unlisted  teadiiv 
privileges  ("UTP")  patMant  to  seedon 
12(f)(l)(C}  of  tfae^ecurities  EiidMiige 
Act  of  1934  ("Act")  ia  Ike  foUowi^ 
over-the-counter  ("OTC")  securitif^  ie.. 


securities  not  ragtetered  ander  eecdon 
12(b)  of  the  Act 


Rto  No. 
7-3490 

7-3481 


Mcron  Toclmolo^  Inc. 

CMmnoh.  $.10  Par 

VahMi 
Oraola  Syalanw  Cop. 

Gofwnon  $.01  Pw 


The  MSE  also  applied  to  withdraw 
UTP  pursuant  to  section  12(f)(4)  of  the 
Act  on  the  following  OTC  issues: 


RtoNa 


7-a49£... 


7-3483- 


eaM.ki& 
HaPm 
VakM. 

Stionay*s  Inc  Convnon 
11:00  Par  VahM. 


The  MSE  epplied  to  withdraw  IHT  on 
Pegasus  Gold,  Inc.  because  it  was 
recently  listed  on  the  American  Stock 
Exchange  and  is  thus  hieligible  to  be 
traded  on  a  UIt>  basis.  Ite  MSE  applied 
to  withdraw  UtP  m  SbiMiey's  Inc. 
beceuse  the  issuer  wfli  soon  undergo  a 
recapitalization  ttiat  wiU  significantly 
reduce  the  value  of  the  security. 

Comments 

Interested  persons  are  invited  to 
subadt  on  or  before  June  16, 1988, 
written  comments,  data,  views  and 
arguments  coaoemiag  the  ebove- 
referenced  applicatian.  Persons  desiring 
to  make  written  r-nmnmut^  should  file 
three  copies  with  the  Seaetaiy. 
Secarities  and  Exchange  GooBdesioa, 
4G0  Fifth  Street  NW..  Wellington,  DC 
20549.  Commenteton  are  requesteid  to 
address  whether  they  believe  the 
requested  withdrawal  of  UTP  woaU  be 
coosietent  with  section  12(fXlKC).  In 
coBsidering  an  application  for  extension 
of  UTP  in  OTC  securities  under  section 
12(f)(1)(C),  the  Commission  is  required 
to  consider,  among  other  matters,  the 
public  ttadkig  activity  ia  saoh  sacaiity, 
the  character  of  sw^  trading,  the  ifflpe<:t 
of  soch  extension  on  the  existing 
markets  for  sudi  securities,  and  the 
deskabiUty  ot  leamhig  ImpetHments  to 
and  the  progress  that  has  been  made 
toward  the  devefatpawat  of  a  aational 
market  eystem.  The  Commission  may 
not  ffaat  such  ^plication  if  any  rule  of 
the  national  securities  exchange  nrnking 
an  application  under  section  12(f)(lHC) 
would  unreasonably  impair  the  aMU^ 
of  any  dealer  to  eoUcit  or  effect 
transactions  in  such  security  for  his  own 
accaoBt,  or  arodd  mreaeoBaUy  restrict 
competttion  aamig  deelers  in  sndi 
security  or  between  sodi  dealera  acting 


ia  the  capacity  ot  auuket  meken  who 
are  spedaliels  and  each  deelers  who  ere 
not  speoislisls. 

For  the  Conunlsdoo.  by  (he  XXvisisn  of 
Market  Regidation.  pursuant  to  detegated 
suBtonty* 
JoBathaaCKals, 
Secnstafy. 
[FROoc.  88-12479  FOed  6-Z-68: 8:45  am) 


[Releaae  Nou  M-tSTM;  Pie  Nou  Sn-NVSE- 
88-15] 


Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
15  U.S.C  788(b)(l].  notice  is  hereby 
given  that  on  May  S.  1988,  the  New  York 
Stock  Exchange,  Inc.  ("NYSE"  or 
"Exchange")  filed  with  the  Securities 
and  Exdiange  Commission  the  proposed 
rule  change  as  described  in  Items  I.  II 
and  HI  below,  which  Items  have  been 
prepared  by  the  self-regalatory 
tuganiatfinn.  The  Comaiission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  pasons. 

1.  Seif-Regulalary  Ogaaisadoa'a 
StataaMBt  ef  the  Toms  of  Substance  of 
the  Propeeed  lab  Chaage 

The  Exchange  has  established  fees  for 
its  new  Trading  Floor  Telephone  System 
that  will  become  efi'ective  iaunediately 
on  fifing  with  the  Coamiission. 

af.«Dd 
ne,  las  nepoeed  Role 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  fbr  the  proposed  rule  change 
and  discussed  eny  comments  it  received 
on  the  propoeed  rule  change.  The  text  of 
these  statements  may  be  examined  ai 
the  places  qiecified  in  Item  IV  below 
and  is  set  fortfi  in  Sections  A,  B,  and  C 
below. 

A.  Self-RegakioiyOrganttation's 
Statement  pfthe  Purpose  of.  and 
Statutory  Basis  for,  dm  Proposed  Rule 
Chaage 

At  the  turn  of  die  century, 
concomitaat  with  die  construction  of  s 
new  Trading  Floor,  the  Exchange 
installed  telephones  in  the  booth  spaces 
of  members  and  member  organizations 
located  around  the  periphery  of  tlie 
Floor.  These  telephones  were  designed 


F«(i^ 


tmmmsmsmm 
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for  the  Bxcfaanea  for  itp  pattlciilar  jM9d« 
asaodated  witfa  tfie  opentkiB  of  tibai .  ^ 
Ploor  and  could  acconunodite  up  to'^v 
private  telephone  lines.  Bach.idctnMBeat 
was  equipped  «rith  dual  handsets  sp 
that  two  people  could  talk  on  dw  sune 
or  diffei^t  laaes  At  the  same  time.  ''  .."'^ 

Some  25-dO  years  ago,  as  volume  ibn    * 
the  Exchange  increased,  the  Exchai^ 
had  new  telephones  designed  that  could 
handle  first  five,  and  ttien  six  private 
lines  with  dials  or  toudi-tone  "pads"  as 
an  optional  add-on  feature.  However, 
six  lines  per  space  was  found  to  be 
incapable  of  meeting  the  needs  of  the 
Exchange's  membenhip  in  terms  of 
coramu^cation.  To  he^  meet  these 
needs,  the  Exchange  installed  two 
telephones  in  a  space  when  requested  to 
do  so  by  the  space  holder. 

In  the  fan  of  1965,  the  Exchange 
appointed  a  number  of  coinraittees  to 
look  at  all  aspects  of  systems  and 
operations  for  its  new  tradBng  area 
known  as  the  "Expanded  Blue  Room" 
(EBR)  which  was  opened  in  January  of 
this  year. 

In  recognizing  the  fact  diat  its 
telephone  system  was  not  adequate  to 
meet  the  needs  of  the  membership  and 
the  anticipated  volume  that  was  forecast 
for  the  future,  it  appointed  a 
CommunicatioDs  Committee  to  review 
previous  telephone  designs  and  the 
needs  of  members  who  handle  spcKsfic 
types  of  bnAerage  bustaess,  inchiding 
let^  iastitntiooaL  arbifrage  and 
hedging  functions.  The  result  (^  this 
committee's  woik  and  the  Ebtdiange 
staff's  own  efforts  has  been  to  design  a 
totally  new  telephone  system  that  «^ 
replace  an  interim  telephone  system  in 
the  EBR  beginning  in  mid-August  of  tiiis 
year,  and  evemually  replace  all  of  the 
telephones  used  at  the  booth  spaces  and 
Trading  Posts  in  the  other  three  tra<fing 
areas. 

Up  to  the  present  time,  the  Exchange 
has  provided  a  telephone  instrument  at 
no  cost  to  a  qtaceholder.  Because  of  the 
significant  research,  development  and 
anticipated  opovtional  costs  associated 
with  the  new  telephone  system,  the 
&cchange  can  no  longer  underwrite  the 
cost  of  the  Trading  Floor  telephone 
system  and  proposes  to  implement 
appropriate  charges  for  it  If  approved, 
these  charges  will  apply  to  both  die 
interim  telephone  system  operating  in 
the  EBR  and  the  new  system  as  it  is 
expanded  to  the  remaindn  of  the  Floor. 

Some  of  the  salient  features  of  the  ' 
new  Trading  Floor  Telephone  System 
are  as  follows: 

«'  Rugged  case  and  electronics  that 
'  can  withstand  heavy  use 

•  «)-b)i»^bapability 
'"•"^^eedDiafiiig 


.».  Keypad  ioolf  lug  to  prevent 
unauthotjaMl  1 


•  Co^srenee  Cattng 

•  Adjustable  .volume  control 

•  Handset  Coofidencer 

•  'Tro«Me  Desk"  to  constantly 
monitor  system  c^ieration 

•  Push-button  "trouble  key" 
eliminates  the  need  to  utilize  a  dial  line 
to  notify  the  "Trouble  Desk"  of  a 
problem 

The  Exchange  contends  diet,  while 
members  will  be  inourting  new  fees 
firom  the  Exchange,  if  aiq;»oved.  they 
ivill  adiieve  oftettiog  savings  as  a 
result  <rf  no  longer  having  to  pay  outside 
vendors  for  many  telephone  services. 

A  list  of  the  proposed  charges  is  set 
forth  below: 


(NSTBUMEirr  Charqes 

InstnMwnt 

aOUMaoBetPhmja    '  > 

ttOOM 

SUnaRMtPhiiM 

SUM) 

Singia  llri>  PhfM^      

10.00 

\''i'Ts«-: 

"SSf 

IraMriiMHJm  Phone ■„ 

InMiS  Shi#a  \km  Phora-_ u 

M0¥§  RAMpUHS  rtww  lit  BOQtfl.». 
MoMSIri^  LSw  Phom  in  Booei. 

HMOCflW  MmNIvM  PnOfW,, 

RatociM  Skigts  Um  I 


Program  MuNWna  PtKMW 

InMalVolunwOonlnlHwdMl 

mttH  PhonsHindMt  ConMsncar.. 

InsM  Ptana  Une.: 

Rewira  Phone  Una. 
DiKonneci  Phon*  Une.. 


!nstaM  Bridgwl  Una  Appa«moa....„ 
R6nww«  Mdgsd  Una  AppMnnoa . 
OwngaPhonaUnaSubaolMr 


Misoallanaioua  Taiaphone  Cha«ga 


tBSnM 

-tnotii- 


100M 

saoo 
saoo 

M2&00 
•75.00 
100.00 
150.00 
50.00 
150.00 

sooe 

50.00 

«0 

•0 


(■)  Tha  Eachma  «■  maka  aS  aftofli  to  paifonn 
aatvtcaa  during  tha  houn  oovarsd  by  Nw  maMa- 
nanca  oonlract  hamvm,  la*a  paifomad  during 
ovar^ma  houra  ««  ba  MM  at  a  rata  o(  2S%  abowa 
Sw  notmal  saMca  charaa. 

(*)  Indudaa  prioa  ol  handsat 

(*)  bidudaa  prioa  of  tenidMioar 

nCoM  o(  aquipmaM  plua  33%  feilM  labor  whan 


(<>KToba  bilad  at  S80  par  hour  in  IS  minuta 

incramanla.. 


B.  Self-JieguIatQiy  Orgoaization'a 
Statemant  on  Burden  on  Competition 

The  Exdienge  does  not  believe  diet 
die  proposed  mle  change  will  imiKwe 
any  bwden  oti  compettdon. 


StatpmMlf^Ga^nueats  on  t^e  pmoaed 
Rule(^(wgeB^tqi^v9dPFtmh49fnhen,  ; 
PaiiidpaoteprQthen    \ 

Hie  Exchange  iHts  iiot  solicited 
commmits  on  the  moposed  rale  change 
and  no  tmsoHcfted  Gonunents  have  been 
received. 

m.  SoUdtetkiii  of  Goounwits 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
argiunents  ooncenmig  die  foregoing.  Tie 
persons  maldng  Kvritten  submissions 
sbouhlfilesbc  copies  hereof  widi  die 
Secretary.  Secwittes  and  Exchange 
CommisaiOQ.  480  Rflh  Street.  NW^ 
Washington.  IQC  iOS49.  Copies  of  the 
submisiHoBt^aU  subeequent  amendments, 
all  statements  with  respect  to  the 
proposed  rule  diaoge  diat  are  filed  with 
die  Commission,  and  all  written 
commtmicBtlens  relating  to  the  prc^Mwed 
rule  change  betweeb  the  Commission 
and  any  persons,  other  than  these  diet 
may  be  wtdllfeld  from  die  publtc  in 
accordance  with  the  ittovisioos  of  S 
use  552  wffliji  «vUkble  for 
inspection  an^,  popying  at  die 
Comniission's  Pobyc  Refermce  Section, 
450  radi  Street,  NW.  Wasfaii«ton.  DC 
20549.  Copies  (if  iuch  filing  wfU  also  be 
avaUable  for  httlxBCition  and  cteybg  at 
die  jutndpal  ofij<i  of  die  Ntal  All 
submtsBlohii  ihould  refk  to  Fife  No.  SR- 
NYSM%-i|^  eod  8botU(!1)e  siibmltted  by 
fime  24.'lito.' 

n'  remwIiriMi  nadings  asiii  TIhiIiiu  fur 


Tfce  Conunissioii  finds  diat  die 
proposed  rule  dianga  is  consistetat  with 
the  requirements  of  the  Act  and  the 
rules  and  regnbttfone  thereimder 
appheable  to  a  natidnal  seeutfties 
exchange  and.  fa  partioilar,  the 
requirements  of  section  e(b)(4)  in  that  it 
constitutes  an  equitoble  allocation  of 
reasonable  charges  among  the  members 
of  the  Exchange  using  the  improved 
telephone  faculties.  We  also  note  that 
previously  m^embers  had  to  pay  outside 
vendon  for  servicing  of  telephones  and 
equipment  Under  the  proposed  rule,  the 
NY^  will  now  be  providing  these 
services,  for  a  fee,  to  members. 

The  foregoing  rule  change  has  become 
effective  upon  filing  piinuant  to  section 
19(b)(3)  of  die  Act  and  sotqiaragr^ih  (e) 
of  Rule  19b-4  theretmdier.  At  any  thne 
within  60  days  of  the  filing  of  such  rule 
change,  the  Comiiiission  may  summary 
abrogate  sucb  ndetdiangi^  tf  it  appears 
to  the  ConutiiisifKa  tfiat  su($  ajctii^  is 
necessary  ix  aj^irapdete  i^^j^  public 
interest  for  die  |r^llcdoplaf  tiiyeston, 
or  oAerwIiei  in  nifti«mi^  of  tfie' 
purposes  of^->&F^  :''  ->^^^^  ••^: 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

authority. 

Dated:  May  25, 1968. 
Jonathan  G.  Katz. 

Secretary. 

[FR  Doc  88-12474  Rled  6-2-88;  8:45  am] 

BNJJNQ  coot  S01»«1-M 

Self-Regulatory  Organizatione; 
AppNcattons  for  UnUsted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  PMIadelpMa  Stock  Exchanga, 
Inc. 

May  27. 1988. 

The  above  named  national  securities 
exchange  has  Rled  applications  with  the 
Securities  and  Exchange  Commission 
pursuant  to  section  12(f)(1)(B)  of  die 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereimder,  for  unlisted 
trading  privileges  in  the  following 
securities: 

Lawter  International,  Inc. 
Common  Stock,  $1.00  Par  Value  (File 
No.  7-3478) 
Lincohi  National  Convertible  Sectirities 
Fund,  Inc. 
Common  Stock,  $0,001  Par  Value  (File 
No.  7-3479) 
La  Quinta  Motor  Inns,  Inc. 
Common  Stock,  $0.10  Par  Value  (File 
No.  7-3480) 
Liggett  Group,  Inc. 
Common  Stock,  $0.10  Par  Value  (File 
No.  7-3481) 
Lomas  Mortgage  Corporation 
Common  Stock,  $0.01  Par  Value  (File 
No.  7-3482) 
Luby's  Cafeterias.  Inc. 
Common  Stock,  $0.32  Par  Value  (File 
No.  7-3483) 
MAI  Basic  Four,  Inc. 
Common  Stock,  $0.25  Par  Value  (File 
No.  7-3484) 
MEI  Diversified,  Inc. 
Common  Stock,  $D.05  Par  Value  (File 
No.  7-3485) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  June  15, 1988, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  5tii  Sti^et  NW..  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  appUcation  if  it  ftads,  based  upon  all 
die  information  avafieble  to  it  that  the 
extenstons  of  unlisted  trading  privileges 


pursuant  to  such  applications  are 
consistent  with  the  maintenance  of  fair 
and  orderly  markets  and  the  protection 
ofinvestora. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz. 

Secretary. 

[FR  Doc  88-12477  Filed  6-2-88;  8:45  am] 

aHUNO  COOK  SOIO-OI-II 

Self-Regulatory  Organlzationa; 
AppNcationa  for  UnHstad  Trading 
Privflegee  and  of  Opportunity  for 
Hearing;  PMIadalphla  Stock  Exchanga, 
Inc. 

May  27, 1988. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
pursuant  to  section  12(f)(1)(B)  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereunder,  for  unlisted 
trading  privileges  in  the  following 
securities: 

Foote,  Cone  &  Belding  Communications, 
Inc. 
Common  Stock,  $0.33  V^  Par  Value 
(File  No.  7-3486) 
The  Marcade  Group,  Inc. 
Common  Stock.  $0.10  Par  Value  (File 
No.  7-3487) 
Merit  rv  Industries,  Inc. 
Common  Stock,  $0.01  Par  Value  (File 
No.  7-3488) 
McLean  Industries,  Inc. 
Common  Stock,  $1.00  Par  Value  (File 
No.  7-3489) 

These  securities  are  listed  and 
registered  on  one  or  more  odier  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  Jtme  15, 1988, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Pereons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  5di  Sbeet  NW.,  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  appUcation  if  it  finds,  based  upon  all 
the  information  available  to  it  that  the 
extensions  of  unlisted  trading  privileges 
purauant  to  such  applications  are 
consistent  with  the  maintenance  of  fair 
and  orderiy  markets  and  the  protection 
ofinveston. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

JooadiaB  G.  Katz, 

Secretary. 

[FR  Doc.  86-12478  Filed  6-2-88;  8:45  am] 

BNIMQ  COOC  aOIO-01-M 


[Release  No.  34-25747;  FNe  No.  SR-Pliix- 
88-3] 

Salf-Ragulatory  Organization^ 
PhHadalphla  Stock  Exctiange,  Inc^ 
Order  Approving  Proposal  Rule 
Cttanga 

On  January  28, 1988,  the  Hiiladelphia 
Stock  Exchange,  Inc.  ("Phbc"  or 
"Exchange")  filed  with  Uie  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  section 
19(b)(1)  under  the  Securities  Exchange 
Act  of  1934  ("Act")>  and  Rule  19b-4 
thereunder,'  a  rule  change  that  would 
amend  the  Exchange's  Rule  722,  which 
establishes  the  maintenance  margin  * 
requirements  for  margin  accounts.* 

The  proposed  rule  change  was  noticed 
in  securities  Exchange  Act  Release  No. 
25416,  52  FR  7617  (March  9, 1988).  No 
comments  were  received  on  the 
proposal. 

The  proposal  is  designed  to  conform 
Rule  722  with  the  1984  revisions  to 
Regulation  T  of  the  Board  of  Governors 
of  the  Federal  Reserve  System 
("Regidation  T')',  and  to  coordinate 
with  the  recentiy  approved  New  Yoric 
Stock  Exchange  ("NYSE")  proposed 
revision  to  its  margin  rule,  NYSE  Rule 
431.*  The  changes  to  Phlx  Rule  722  ti-ack 
those  recentiy  approved  by  the 
Commission  with  regard  to  NYSE  Rule 
431. 

The  Phlx's  proposal  does  not  affect 
customer  initial  ^  or  maintenance 


>  15  U.S.C.  7B*(b)(1)  (1962). 

*  17  CFR  240. 19b-4  (1966). 

*  Maintenance  margin  ii  the  amount  of  equity 
required  to  be  maintained  in  a  customer's  account, 
and  will  fluctuate  depending  on  market  value  of  the 
securities  in  the  account. 

*  Subsequent  to  its  initial  filing,  the  Phlx  made 
some  clarifying  modifications  to  the  proposal.  See 
letter  to  Sharon  L.  Itkin,  Staff  Attorney.  Division  of 
Market  Regulation  from  Michele  R.  Berkowitz,  Staff 
Counsel,  Philadelphia  Stock  Exchange,  Inc. 
(February  29, 1968). 

*  15  CFR  Part  220  (1965).  Regulation  T  establishes 
the  amount  of  credit  that  can  be  extended  by 
broker-dealers  for  purchases  and  short  sales  of 
securities,  other  than  exempted  securities. 

*  See  SR-NYSE-8e-4.  Release  No.  34-22875, 
(February  27. 1987). 

'  initial  margin  is  the  amount  of  equity  required  to 
t>e  deposited  in  a  customer's  acrount  upon  purchase 
or  short  sale  of  a  security. 


/  VbL  SX  Ng.  W  I  Ftiimy,  )«ne  XWK  /.  WMwi 


maigiaieqiiir8Baat»foce<|ttit9    I 
securities;  those  r—s in  at  SOK  aidaSK 
of  market  value,  respectively.  Tk» 
proposal  modifies  mainteaaace  margin 
requirements  for  debt  securities, 
including  U.S.  govenunent  securities,  - 
municipal  securities,  and  non- 
convertible  corporate  debt  secnrities. 

Tb^  proposal  would  chuiige  the 
current  maintenance  margin 
requirement  on  U.S.  government 
obligations  from  5*  of  principal  amoiuit 
of  the  obligatioo  to  a  sliding  scale  of  \% 
to  6%  of  the  current  tnflffcyt  value  of  ^m 
obligation  based  on  maturi^  date.*  In 
addition,  zero  coupon  bonds  with  five 
years  or  more  to  maturity  would  have  a 
minimiini  requirement  of  3%  of  the 
principal  amount 

Maintenance  nergin  requirements  for 
municipal  securities,  cunoitly  the  lower 
of  25X  of  nari(et  vakie  or  15%  of 
principal  amount,  would  be  changed  to 
the  greater  of  15%  of  the  current  market 
value  of  7%  of  the  jvincipal  amount.* 
This  change  would  lower  margin 
reqjuirements  for  municipal  securities 
purchased  below  par  and  raise  the 
requirements  for  those  purchased  above 
par. 

"Hie  proposal  would  change  the 
margin  requirements  fbr  noncovertible 
corporate  debt  securib'es  from  the 
current  25%  of  market  vahie  to  the 
greater  of  20%  of  market  valne  or  7%  of 
principal  anoont.'*  In  addition,  the 
pnyeeat  wotild  provide  for  specific 
margin  requfrements  hw  Mortgage 
Related  Securities. "  As  stated  in  tbc^ 
approwal  order  for  ft«  ^{Y5E*s  proposal, 
these  privatafy  issaetf  Mortgage  Releted 
SecBritiee  are  not  eHgiblc  for  lower 
naiBteiiaiice  mmtgkt  rate  lor  gDvemmen* 
securities.  Therefore,  tike  the  NYSE. 
Phlx  now  proposes  to  estebiish  a  margin 
requirement  of  5%  of  market  value  for 
Mortage  Related  Securities  that  are 
carried  in  certain  exempt  accounts  as 
defined  by  the  rule.  For  mortgage-back 
securities  that  do  not  meet  the  statutory 
definition,  or  those  not  carried  in 
defined  ei^mpt  accounts,  the 
maHtenance  margin  rates  for 


'Sse  wction  fb)2a  of  Ptilx  Rut*  <22.  Thit  diang* 
wmiU  lower  Bargin  nquireaudU*  For  tbortsr  mrd 
U.S.  (DvenunenI  lecuxitiss  whiie  incrsasuig 
roquiremeiita  for  Iong«r  tern  U.S.  govgnuncni 
mnatfJM 

'  Sw  Mctm  (bl2b  of  PliU  RuW  722. 

'*  This  amendment  would  reduaftttie 
reqiiimMBl*  for  ■cacaamfUUe  eorporale  «eb' 
Mcuritia*  ali#bU  (or  "|ood  hitfa"  Turntn  uad« 
Regulation  T.  Sa»  MctioA  a>|2c  of  PUx  RuW  722. 

"  At  defiMdis  mcUm  3iai(4t)  ofllH  Act  a 
Morlgaet  BaUlKl  SMwily  lepraanta  i 

interest  in.  or  is  secured  by.  first  Iibb  »...„,„_ 

residential  property.  These  securitiea  aaust  be  rated 
in  one  of  the  two  highest  rating  categoiias  by  a 
national^  recognized  statistical  rating  Ofgaaiaatioa. 


noncoveitibie  ampanit  debt  secnrities 

The  preposBl  also  would  pannit  te 
use  of  accrued  interest  as  ao  o&et  to 
the  maintenance  margin  requiced  to  be 
maintained  for  exempted  securities  and 
marginable  corporate  debt 

Further,  the  proposal  would  impose  a 
net  capital  deduction  on  member  firms 
V  when  one  or  more  accounts  is 
'  guaranteed  bjr  another  account  and  the 
margin  deficiences  guaranteed  by  any 
guarantor  are  in  excess  of  10  percent  of 
the  member  organization's  excess  net 
capital.  *• 

ThePUx  propoeal  also  aawods  the 
requireiealo  for  ceiioctiop  at  eargin 
defir.irwrie»  ia  castemei  accounts. 
Currently,  section  (c)6  of  Rule  722 
provides  that  the  required  amount  of 
maintenance  margin  must  be  obtained 
*  *  *"witfaiaarea80oaUetiiw."The 
Excbuuge  prapoees  to  change  section 
(c)ft  to  provide  that  tbe  required 
maintenance  naigin  be  olUained  withia 
15  business  days  of  the  dote  of  tbe 
deficiency,  unless  the  Phlx  has  granted 
an  extension  of  time. 

AddftionaOy,  the  proposal  provides 
for  a  Section  (e)  which  would  define 
spec^  terms  used  in  the  Rule  at  the 
end  of  the  rule  rather  than  within  the 
text  itseK  PinaHy.  the  Exchange 
proposes  to  reword  the  mte  where 
appropriate  to  conform  to  the  Current 
Regulation  T. 

"The  Exchange  states  that  because 
most  of  the  significant  changes  relate  to 
margin  on  debt  secmrties,  the  proposed 
amendiaents  to  rufe722  do  not  strong 
impact  products  traded  on  the  Phbc. 
Therefore,  the  Phlx  behoves  that  these 
ameadntents  should  not  impose  any 
significant  effect  on  members  at  th^ 
time.  Nevertheless,  the  exchange  has 
provided  that  vohmtary  compliance 
with  the  proposal  will  be  permitted  3 
months  after  Commission  approval  of 
the  rule  change  and  compliance  will  be 
mandatory  6  months  after  such 
approvsL 

The  l^lui  oantends  that  the  mie 
proposal  io  deaigaHU  to  protect  investors 
and  the  public  iuteiest,  and  is  consistent 
with  section  d-ol  the  Act  by  enauring 
that  maiyn  requirements  reflect  current 
re.galak>cy  and  credit  risk  conoema  In 
addihoa  the  Ejtcbange  states  that  the 
rule  change  is  consistent  with  section 
7(a)  of  the  Act  and  the  rules  and 
regiilations  of  the  Board  of  Governors  of 
the  Federal  Reserve  System  enacted 
pursuant  to  that  provision,  in  that  it  is 
designed  for  the  purpose  of  preventing 


the  eAcessif  e  nse  of  credit  for  the 
purthase  or  uuiiyfiig'  of  securities. 

The  Commission  finds  that  the 
pn^osed  rulci  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
appBcable  to  •  national  securities 
exchange,  and  in  parltcalar  the 
reqnirements  of  section  6,  "  and  the 
rules  and  regidations  tfierennder.  The 
propoeal,  Thtually  identica}  to  current 
NYSE  rules,  generaBy  would  lower 
Bamtenance  margin  requirements  fbr 
-government,  municipal  and  certain  non- 
converiible  corporate  debt  securities. 
The  Commission  believes  that  the 
proposed  rates  appear  to  be  reasonable 
and  to  provide  member  organizations 
adequate  protectioa  against  adverse 
shoBt-term  market  movements  of 
securities  in  customer  margin  accounts. 

In  addition,  that  portion  of  the 
proposal  that  would  allow  member  firms 
the  discretion  to  use  accrued  interest  on 
all  debt  securities  to  oUset  maintenance 
margin  requirements  appears  consistent 
with  the  Act  As  set  fbrdi  in  the 
Commission's  approval  order  for  SR- 
NYSE^^e^.  accrued  interest  on  debt 
securities  may  be  used  only  to  satisfy 
calls  for  maintenance  margin 
deficiencies  and  not  to  finaoce 
additional  purchases.  In  addiftion,  the 
Commission  expects  member  firms  to 
assess  c«efoly  whether  under  certain 
circumstances  a  higher  margin 
requirement  uroukl  be  necessary.** 

With  regard  to  that  portico  of  the 
proposal  which  would  provide  15 
business  days  in  which  to  collect  margin 
deficiendes  in  custoaKr  accounts,  the 
Commission  is  concerned  that  too 
lengthy  a  time  period  in  which  to  collect 
margin  might  expose  member  firms  to 
increased  risk.  As  discussed  in  the 
approval  order  for  SR-NTSE-II8-4,  the 
Commission  bdieves  that  seven 
business  days  appears  to*  provide  more 
than  ample  tfane  hi  which  to  collect 
maintenaace  margin  deficiencies.  In  SR- 
NY%r-865-4.  the  NY%  initially 
proposed  a  seven  business  day  time 
period  for  the  collection  of  deficiencies, 
but  later  lengthened  the  period  to  15 
business  days  to  response  to 
membership  opposition.  Both  the  NYSE 
and  Phlx  maintain  that  a  15  business 
day  provisioD  shoidd  eliminate  any 
uncertainty  over  what  length  of  time 
weald  be  deemed  "reasoaable."  The 
Coiamissioa.  in  approving  SR-NYSB-a6- 


'*  ftrati  nat  capilatia  Iha  aao—tof  nat  capMal 
that  exceeds  mininMim  net  capital  requised  by 
ComBBBaJow  0v  sefKegonrtory  uigaiiizafton  rule.  Scff 
proposed  section  (c)(4)  of  Phlx  Rule  7B. 


'•  1SU&C.1 

'«  A»  itiinaiait  >a  aa-tWSB^SS-fc  latsaae  Wr 
2SB7&  «o*  sack  sitaatiMk  woald  b*  where  ttiere  is 
potential  foe  aesniad  kileraat  oo  soaae  low  grade 
Iwndt  to  ofheta  s^nflcaat  percentage  of  a  margin 
dancieney. 


4,  determined  that  it  would  be  prudent 
to  approve  the  maintenance  margin 
collection  provision  on  a  two  year  pilot 
basis,  in  conjimction  with  an  exchange 
monitoring  program  to  provide 
comprehensive  information  with  which 
to  assess  whether  member  firms  require 
three  weeks  to  collect  maigin 
deficiendes.  The  CiHnmission  believes  it 
appropriate  to  accord  the  Phlx  the  same 
pilot  treatment  In  order  to  coordinate 
with  the  NYSEs  pilot,  and  assess  both 
programs  at  approximately  the  same 
time,  the  Commission  is  approving  ttus 
portion  of  the  Elbe's  proposal  for  one 
year  from  the  date  of  tUs  approval 
order.  During  the  one  year  pilot  the 
Exchange  will  mcmitor  comidiance  with 
the  time  limit  and  review  thd 
circumstances  under  which  the  member 
firms  incurred  net  capital  charges  for 
ciutomer  margin  defidendes,**  At  least 
one  month  prior  to  the  condusion  of  the 
one  year  pilot,  the  Commission  expects 
Phlx  to  submit  a  report  which  indudes 
data  regarding  compliance  with  the  time 
limit  The  data  obteined  through  the 
exchange's  monitoring  program  will 
enable  the  Commission  to  determine 
whether  seven  business  days  is 
sufficient  time  in  which  to  collect 
maintenance  margin  deficiendes,  or 
whether  it  is  necessary  to  allot  15 
business  days  for  sudi  purposes.  The 
ndx  should  submit  at  the  conclusion  of 
the  pilot  a  proposed  rule  change  either 
to  retain  or  modify  the  proposed  15 
bushiess  day  margin  collection  period 
based  on  the  findhigs  from  its 
monitoring  program. 

As  stoted  in  the  approval  of  the 
NYSE's  proposal,  the  Commission 
believes  that  the  proposed  margin 
requirement  for  mortage  related 
securities  that  meet  the  definition  in 
section  3(a)(41)  of  the  Act  and  that  are 
carried  in  certain  defined  exempt 
accounts  is  consistent  with  the  Act 
because  it  appears  to  protect  adequately 
a  broker-dealer  against  the  risks  of 
carrying  these  securities  and  will  apply 
only  to  those  relatively  more 
creditworthy  and  sophisticated 
accounts. 

The  Commission  finds  for  the  reasons 
discussed  above  that  the  Phlx's  proposal 
is  consistent  with  section  6  of  the  Ad 
and  the  rules  thereimder  applicable  to  a 
national  seciuities  exchange,  and  with 
section  7  of  the  Act  in  that  the  proposal 
is  consistent  with  the  requirements  in 
Regulation  T. 
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'*  The  Commission's  net  capital  rule  raquries  a 
l>roker-dealer  to  deduct  from  its  net  capital  the 
amount  of  cash  raqairad  to  satisiy  a  call  for  maitgin 
defidency  in  a  castoaMi'i  acooant  mitstanding  nor* 
than  five  buaiiiaaa  day*.  5M  Rttla  lSc9-l(cM2HxU) 
(17  CFR  2«aiScS-l(6X2X)iU)  (ISSS)). 


It  Is  Therefore  Ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.  that  the  ^ibc 
rule  proposal  be  approved 

For  the  Commission,  by  the  Division  of 
Mariiet  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.Katz. 

Secretary 

Dated:  May  25, 198a 
(PR  Doc.  8»-12476  Hied  6-2-^  &45  am] 
BNjjNa  coot  ssio-oi-a 

[ReL  Na  IC-16412;  fll-IOSei 

Capital  Southw««t  Corp.; 
Dtraglatratlon 

May  28, 1088. 

AQfNCV:  Securities  and  Exchange 
Commission  ("SEC"). 
ACTION:  Notice  of  declaration  of 
deregistration  under  the  Investment 
Company  Act  of  1940  (the  "1940  Act"). 

Registrant  Capital  Southwest 
Cotporation  ("Registrant"). 

Relevant  1940  Act  Sections:  Sections 
8(f)  and  54(^). 

Summary  of  Notice:  The  SEC 
proposes  to  declare  by  order  on  ito  own 
motion  that  Registrant  has  ceased  to  be 
an  investment  company. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered  the  motion  will  be 
granted.  Any  interested  person  may 
request  a  hearing  on  this  motion,  or  ask 
to  be  notified  if  a  hearing  is  ordered. 
Any  requests  must  be  received  by  the 
SEC  by  5:30  p.m..  on  June  20, 1988. 
Request  a  hearing  in  writing,  giving  the 
nature  of  your  interest  the  reason  for 
the  request  and  the  issues  you  contest 
Serve  the  Registrant  with  the  request, 
either  personally  or  by  mail,  and  also 
send  it  to  the  Secretary  of  the  SEC, 
along  with  proof  of  service  by  affidavit 
or,  for  lawyers,  by  certificate.  Request 
notification  of  the  date  of  hearing  by 
writing  to  the  Secretary  of  the  SEC 
ADORCSSEt:  Secretary,  SEC.  460  Fifth 
Sti«et.  NW.,  Washington,  DC  20549.- 
Registrant.  c/o  William  R.  Thomas. 
12900  Preston  Rd.  Suite  700.  Dallas, 
Texas  75230. 

KM  HMTHeil  mromiATKM  CONTACT: 
Paul  J.  Heaney,  Financial  Analyst  (202) 
272-2847  or  Brion  R.  Thompson,  Spedal 
Counsel  (202  272-^106  (Division  of 
Investment  Management). 

Statement  of  Facts: 

1.  Information  conteined  in  the  files  of 
the  SEC  indicate  that  Registrant 
registered  imder  the  1940  Act  as  a 
dosed-end  non-diversified, 
management  investment  company  on 
May  1, 1981.  Registrant  is  a  corporation 


organized  under  the  laws  of  the  State  of 
Texas  and  has  its  prindpal  place  of 
business  in  Texas. 

2.  On  March  29, 1988,  Registrant 
elected  to  be  regulated  as  a  business 
development  company  pursuant  to 
section  54  of  the  1940  Act  Thus, 
Registrant  is  exduded  bom  the 
definition  of  an  investment  company 
under  section  8(f)  of  the  1940  Act  and  is 
exempted  from  registration  as  an 
investment  company  under  section  8  of 
the  1940  Act 

For  the  SEC  by  the  Division  of  Investment 
Management  under  delegated  authority. 
looathao  G.  Kats. 
Secretary. 
[FR  Doc.  8&-12475  Filed  8-2-88;  8:45  am] 

MUJNO  OOeC  MHO-OI-M 


SMALk  BUSINESS  ADMINISTRATION 

Reporting  and  Racordk— ping 
Raquhwnanta  Undar  0MB  Raviaw 

AOBICV:  Small  Business  Administration. 
ACnow  Notice  of  reporting 
reqidrements  submitted  for  review. 


r.  Under  the  provisions  of  the 
Paperworic  Reduction  Act  (44  U.S.C. 
Chapter  35).  agendes  are  reqidred  to 
submit  proposed  reporting  and 
recordkeeping  requirements  to  0MB  for 
review  and  approval,  and  to  publish  a 
notice  in  the  Federal  Register  notifying 
the  public  that  the  agency  has  made 
such  a  submission. 

DATI:  Comments  should  be  submitted 
within  30  days  of  this  publication  bi  the 
Federal  Regteter.  If  you  intend  to 
comment  but  cannot  prepare  comments 
promptly,  please  advise  the  0MB 
Reviewer  and  the  Agency  Clearance 
Officer  before  the  deadline. 

COPIES:  Request  for  clearance  (S.P. 
83),  supporting  statement  and  other 
docimients  submitted  to  OMB  for  review 
may  be  obteined  from  the  Agency 
Clearance  Officer.  Submit  comments  to 
the  Agency  Clearance  Officer  and  the 
OMB  Reviewer. 

PON  nMTMCN  INFORMATION  CONTACT! 

Agency  Clearance  Officer  William 
Cline,  Small  Business  Administration, 
1441  L  Sbeet  NW.,  Room  200, 
Washington.  DC  20416,  Telephone: 
(202)  65»-853& 

OMB  Reviewer:  Robert  Neal,  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget, 
New  Executive  Office  Building, 
Washington.  DC  20503,  Telephone: 
(202)  395-7340. 

Title:  Business  Development  Counseling 
Record 
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Form  Nds.:  SBA 1062. 

Preqaeacjr  Whea  dient  assisted. 

Description  of  respomdeals:  Tbe  focn 
provides  informatioa  wliicb  is  osed  to 
plan,  amnhor  and  control  pcograms  of 
assistance  and  to  provide  data  to 
Congress  and  0MB  oa  that  assistaiice. 

Annual  Bespo(ises:daiOOa. 

Annua  J  Burden  Moursr  45J0ft 

TiUk  For  Profit  Cosponsored  Traioing 
Program.  I 

Form  Noe.:  Qaestionnaire.  ' 

Frequency:  On  occasion. 

Description  of  RespondentarThe  SBA 
was  granted  authority  to  cosponsor 
traisHif  prograsas  arith  for  profit 
organizations  under  Pub.  L  W-ae2. 
The  purpose  of  the  questionnaire  is  to 
ascertain  ciieat  raactioo  to  these 
pn)grams. 

Annual  Responses:  30,000. 

AnntitU  Burden  Hours:  bJBBO. 

Title:  Loan  Guaranty  Agreement., 
Form  Nbs.:  SBA  1175.  i 

Frequency:  Quarterly.  | 

Descuplioo  of  Respoadeata:  Guaranty 
loans  are  made  to  financial 
■nstitutiona.  Participaiits  are  reqmred 
to  report  quarterly  on  whether  the 
accauota  are  canent  or  not  and  the 
entstandiiig  principal  balance. 
AmmtJRmpimeK'IKSm 
Annua/ Baid^  Homv:  1A5BB. 

Titfe:  PoDutiun  Control:  Ptacedores  for 
Guarantee  Applfcatfon. 

Form  Ffya.:  SBA  M36.  WSOA. 

Frequemy:  Once  per  appHeatfon 
defemrinafion 

Description  of  Resptmdeats:  SmaH 
businesses  requesting  Federal 
asststance  to  saA  hi  poihifibn  control 
fmanc^  are  reqaiied  to  provfde  the 
appropriate  basmeas  and  historical 
Biformation  for  deterndBuig  project 
feasibility  and  cretfitworthmess. 

Annaal  Responses:  12. 

Annual  Burden  Hours:  898. 

Title:  SKC  rraancfai  Reports. 

Form  Mw.- SBA  4eai.  SBA  468.2.  SBA 
468l3,  SBA  486.4. 

Frequency:  AiumaVy. 

Description  of  Respondents:  To  property 
aonunster  the  SnTau  Business 
Investment  Act  as  amended,  it  is 
essential  that  coiapiete  fiaeicial 
statsflsenta,  with  supfwrtiug  schedules 
be  submitled  for  review  of  regutetory 
compli^Ke  and  for  csedtt  an^aia 
piior  to  providtaig  ftniriwff  to  the 
SBIC. 

Aimuaf  Responses:  S21.  , 

Annua/ Burden  Hours:  6773l  I 

Title:  Msnagement  Development  Ban. 
Form  Nas.:  SBA  MOR  i 

Frequency:  On  occasion.  | 

Description  of  Respondents:  Used  to 
aaaesB  the  kewsi  of  assistance  and 


clients  needs  and  to  identify  problem 
areas  that  shoald  be  addressed. 
AoDuo/ Responses:  9i,8M 
Annual  Burden  Hotua:  StlOift. 


Chisf.  Adauaistrmive  Infonnotion  Branch. 
[FR  Doc.  8&-12S00  Filed  6-2-88;  8:45  am] 
BNJJNO  cooE  aas-oi-n 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

[Docket  Na  301-641 

Termination  of  Secffew  301 
Investigation;  Korea's  Restrictions  on 
Access  to  Its  CIgarsnv  Market 

agency:  Office  of  the  United  States 
Trade  Representative. 
ACnoNC  Notice  of  decision  to  terminate 
an  investigation  under  section  301. 

SUMMARr.  On  Feb.  16, 1988.  the  US. 
Trade  K^ueseotafive  intfi aiH  an 
investigation,  of  the  RepubUc  of  Korea's 
policies  and  practices  vntfi  respect  to 
the  importation,  disadbtttton  aad  sales  of 
cigarettes.  On  May  27,  IMt^  the  United 
States  and  the  Republic  of  Korea 
reached  agrsement  on  imvidHig  non- 
discrisikistory  access  to  the  Korean 
market  for  iotv^p  raanufacfeircd 
cigarettes.  In  light  of  this  agreement,  the 
iaveati^tion  uadet  scc^on  381  of  the 
Trade  Act  of  1974  aaameadsdk  has 
been  teiauaated. 

IVK  MMK:  Idsy  31, 198a. 


Saa*a  Krtetoir,  Die^ty  Assfstanl  U.S. 
Trade  Rspfesenlative;  (2fft)  305^47^  or 
Cadierine  PiaM,  Assooste  General 
ConseL  (20^  3R-M3Z.  Oflfce  a«  Ae 
U  A  l^ade  Repssssafealive,  §00 17lh 
Street,  NW.,  Waahii^flsn,  DC. 

22, 19881  the  Dnfted  Slates  Cigarette 
Export  Assaeiatios  filed  a  p^dtfon  ander 
seetfon  SBB^a)  of  the  "Trade  Act  of  1974, 
as  amended  19U.S.C.  2ll2fal,  alleging 
that  tbe  Government  of  the  Repabic  of 
Korea  ^ote^  and  Ha  hiitiauwntalHy. 
the  Kare«i  Manapofy  Corpoiatfen, 
engage  in  acts.  poMciea  and  practfees 
that  ate  ameasonafais  or  discriminate 
against  imports  and  burden  er  restrict 
U.Sw  coomierce:. 

Cte  Feb.  1811988.  die  aa  Ttade 
Repreaentattve  initiatad  soi  bivestigation 
of  the  Koreas  govenmeaf  s  pofidea  uid 
practices  affectfng  efforts  to  obtain  fsir 
and  equitable  access  to  the  Korean 
cigarette  market  (53  FR  49267.  The 
IMted  Statee  and  Knee  Iwve 
concluded  an  ayseaient  ptoiHklliig  non- 
discriminatory and  open  access  to  the 
Korean  cigarette  market,  wtddh  wiD  take 
effect  on  )aly  1, 1*88,  Sace  tUs  dispate 


has  been  satisfactorily  resolved,  we 
have  terminated  the  investigation. 
Judith  HIppler  BeDo. 
CeneraJ  Counsel. 

[FR  Doc.  8&-128U  FilKl  0-2^48;  845  am) 
I  tit 


DEPARTMENT  OF  TRANSPORTATION 

FedsMi  Wahway  Adndhislratfon 

Enviroomantal  Impact  Statament; 
Amkarst  Comty/Cily  of  Lynchbnrg, 
VTrgiote 

aqenct:  Federal  Hii^iway 
Admiiristratien  fFHWA),  DOT. 
action:  Notice  of  intent. 


r.  The  FHWA  is  issning  this 
notice  lb  advice  the  pobKc  that  a  draft 
stmroonrenlal  iaipoU  statement  wiB  be 
prepared  fcra  ptopesed  hi^afvay  profect 
to  be  located  m  Amheiat  Coenty  and  the 
Cily  of  Lynchburg;  Virginia. 

mv  RannfER  iHraMMTKMv  contact: 

Robert  B.  Wenon,  District  Engineer, 
Federal  IHgliway  Admiiiiati-afioB.  P.O. 
Box  tnOK,  Rfchmond.  Vfigima  23240- 
0045,  Telephmie  fSM)  771-2682. 
SUPPLEMENTAilV  INFORMATIOII:  The 
FHWA,  in  caoperation  with  the  Virginia 
Department  of  Ttaasportation  (VDOT). 
Lynchburg  District  Office,  will  prepare  a 
draft  environmental  impact  statement 
PEI^  on  a  proposal  to  iaqirave  Route 
29  in  Amherst  County  and  the  City  of 
Lynchburg  Virginia.  Tbe  ptopesed 
improvement  would  involve 
construction  of  a  four  to  six-lane  limited 
access  bjFpass  route  of  Macfison  Height 
and  Lynchburg.  Virginia  from  existing 
Route  501  in  the  City  of  Lynchgurg, 
Virginia  to  Amherst.  Viig^iia.  for  a 
distance  of  approximately  I&jO  aultes. 

Improvements  to  the  existing  corridor 
are  consideted  necessary  to  provide  for 
the  safe  and  efficient  movement  of 
existiag  and  pn^ected  traffic  smd 
provide  relief  from  heavy  congestion  on 
the  existing  Route  39.  This  proposal  will 
include  the  consfrnction  of  a  bridge 
crossing  the  James  River  and  new 
interchanges  and  coanector  routes  for 
existing  Route  210  and  Routel30  in 
AmhastCaonly. 

Alleraativea  under  consideration 
include:  [1)  Tdang  no  action  (no  build); 
(2J  transportation  system  management 
improvements  to  existing  four-lane 
roadway  (improve  existing  street);  (3) 
mass  transit;  (4)  constructing  a  four  to 
six-lane,  limited  access  bypass  on  new 
locatioa  The  varfoos  build  alternatives 
will  biccHporate  varialioas  of  vertical 
aadheriaontal  pads  aUgmnent  of 
roadway. 


Letters  describing  the  proposed  action 
and  soliciting  comments  wiU  be  sent  to 
appropriate  Federal  State  and  local 
agencies  and  to  private  organizations 
and  citizens  who  have  previously 
expressed  or  are  known  to  have  interest 
in  this  proposal  A  series  of  pablic 
informational  meetings,  location  and 
design  meetings  and  public  hearings  will 
be  held  between  June  1988  and 
December  1989.  Public  notice  will  be 
given  imHcating  the  time  and  place  of 
the  aieetings  and  hearings.  Tke  Draft 
EIS  will  be  avaiUile  for  public  and 
agency  review  and  coinaient  {aior  to  the 
public  hearing.  No  formal  scoping 
meeting  is  planned  at  this  taae. 

To  enstne  that  the  full  range  of  issoes 
related  to  this  proposed  action  are 
addressed  and  all  significant  issoes 
identified,  comasoits  and  soggeations 
are  invited  firom  all  interested  parties. 
Comments  or  questions  concexniqg  this 
proposed  action  and  die  Draft  EK 
should  be  directed  to  the  FHWA  at  the 
address  provided  above. 

Catalog  of  Federal  EIoBiestic 
Assistance  Program  Number  20.205, 
Highway  Research.  Planning  and 
Construction.  The  provisions  of 
Execnfive  Order  12372  regarding  State 
and  \ocsi  review  of  Federal  and 
FederaRy  assisted  programs  and 
projects  apply  to  tfris  project. 

Issued  OB  May  25.  Iflia 
Rotart&WaliaiK 

District  Eagiaeer,  Bichnmnd,  Viiginia. 
[FR  Doc.  as-12S7S  titsA  S-a-BSt  at4S  ami 
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Environmental  Impact  Statemont;  Blue 
Earth,  MN 

agency:  Federal  Highway 
Adminmtration  (FHWA).  DOT. 
ACTRMc  Notice  (rf  intent, 

SUMMAflv:  The  FHWA  is  issuing  diis 
notice  to  advise  the  pubhc  that  an 
Environmental  Impact  Statement  wntt  be 
prepared  for  a  proposed  Mghway  ptofect 
in  Blue  Earth  Couiity.  Minnesota, 
Fon  Fmrmm  iNroRMatTioN  coKTACR 
James  A.  Cheatham.  District  ragiiii. 
Federal  Hi^way  Adniniatratian,  Saite 
490.  Metro  Squere  BaiUing.  St.  Paul. 
Minnesota  55101,  Telephoee:  (tl2)  290- 
3243. 

8tlPPLWHIIIAIH>  INSPWMAIIUlThe 

Federal  Highway  Administratioa,  in 
cooperation  with  the  Minnesota 
Department  of  Transportation  (Mn/ 
DOT),  wH)  prepare  an  Bnrironmental 
Impact  Statement  (EIS)  on  a  proposal  to 
improve  T.H.  14  in  Blue  Earth  County. 
Minnesota.  The  proposed  project  would 
include  either  2-Iane  or4-Iane 


construction  along  new  aligament  at 
along  the  existing  Trunk  Hi^way  (T.H.) 
14  alignmmt  from  Mankato  to  eest  of 
the  east  junction  (Jet.)  of  T.H.  60. 
Alternatives  being  considered  at  this 
time  iachide  2-lwae  and  4-tane 
reconstmctian  on  the  «wiytiiig  ali^iment, 
construction  of  a  2-lane  or  4-Une 
roadway  on  new  aUgnment  north  of 
Ea^  Lake  (7  alternative  aUgnmentt), 
constructiea  at  a  2-lane  or  4-)ane 
roadway  on  new  ahgnneid  south  of 
Eagle  Lake  (2  alternative  alignments), 
constrnctioa  of  a  Z-lane  or  4-lane  facility 
which  would  begin  at  the  North 
Mankato-Mankato  Bypan  but  would  tie 
into  the  existing  T.H.  14  alignment  west 
of  the  City  of  Eagle  Lake  and  a  no-build 
alternative.  Several  of  these  alternatives 
may  be  dropped  from  consideration  or 
others  may  be  added  as  a  result  of  the 
scoping  process.  The  length  of  the 
project  will  depend  on  the  alignment 
selected  bat  will  be  between  7  and  10 
milea.  This  project  will  involve  a 
crossing  of  the  Dakota,  Minnesota  and 
Eastern  Railroad. 

A  Scoping  Docaesent  providing 
information  abeat  the  proiect  incladmg 
potential  aHenatives  aad  thor  Hjifpffctg 
was  prepared  and  distrifanted  to 
interested  parties  and  agencies  in  )idy  of 
19A7.  A  scoping  neetrng  to  receive 
agen^  and  petite  conuueuts  as  part  of 
the  EIS  soaring  psocess  «pas  held  at  die 
Legion  Hall  in  Eagle  Lake,  Miiuesota  on 
August  27, 1987.  To  receive  any 
additional  comments  since  that  meeting, 
the  comment  period  will  remain  open 
until  30  days  after  pobtication  of  diis 
notice  in  the  Federal  Register. 
Information  was  scat  to  federal,  state 
and  local  agencies  that  may  have  an 
interest  in  this  project  and  <"'^™q 
meeting,  to  solicit  their  coauneots  and  to 
give  them  an  opportunity  to  voice  their 
concerns.  In  addition,  a  putHic  heariag 
will  be  held.  Public  notice  will  be  given 
of  the  time  and  place  of  the  hesaiag.  The 
Draft  EIS  wiU  be  available  for  public 
and  agen^  review  and  comateat  prior 
to  the  pablic  hearing. 

To  ensare  that  the  fan  ran^  of  issues 
related  to  this  proposed  action  see 
addressed  and  that  aU  sigaiiiGaBt  issues 
identified,  commenlt,  and  saggestions 
are  invited  from  all  interested  parties. 
Conmients  or  questians  concermng  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  I7IWA  at  the  address 
provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  28.286^  Highway  Piaiining 
and  CoBtttoctloR.  Th*  wtgdatimaa 
implenicntiaK  BxemMv*  Ortfer  12372 
regatfing  inteigavmuwnlai  cooMtitatisn  on 
Federal  program*  aadt  acttvitiat  apply  ta  this 
program.) 


Issued  on  May  2S.  196S 
Jr~tTrf  rt  nitilhw. 
District  Engineer.  St  PauL  Mmaesota. 
(FR  Doc.  88-12M«  Rkd  S-2-88(  8:48  am] 


ErHflronnantal  Impact  SUUmsnl; 
PlosUas  and  Pmco  CoMdiss,  FL 

AQEMCV.  Federal  Highway 
Administration  (FHWA},  DOT. 
action:  Notice  of  intent. 

SUMIMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  ui 
Environmental  Impact  Statement  will  be 
prepared  for  a  proposed  highway  project 
in  Pinellas  and  Pasco  Counties,  Florida. 
FOR  FURTHER  INFORMATION  CONTACT 
D.B.  Luhrs,  District  Eqgawer,  Federal 
Highway  Administration.  227  N. 
Bronough  Street  Room  2015, 
Tallahassee,  Florida  32301,  Telephone: 
(904)  681-7231- 

SUPPLEMENTARV  INFORMATIONC  The 
FHWA.  in  cooperation  with  the  Florida 
Department  of  Transportation,  will 
prepare  an  Environmental  Impact 
Statement  (EIS)  for  a  propoaal  to 
improve  U.S.  IS  (SJL  55)  in  Pinellas  and 
Pasco  Counties,  Florida.  The  proposed 
inqiroveotent  would  involve  the 
reconstruction  of  U.S.  10  (S.R.  55]  from 
Candy  Boalevard  (&R.  104)  in  Pinellas 
County,  to  Alternate  U.S.  19  (SJL  595)  in 
Pasco  County.  Total  project  length  is 
24.6  miles.  laiprovements  to  the  corridor 
are  considered  necessary  to  provide  for 
the  existing  and  projected  traffic 
demand. 

Alternates  under  consideration 
include:  (1)  Taking  no  action;  and  (2) 
widening  to  provide  a  6-  and  8-lane 
expressway  with  frontage  roads,  plus 
interchanges  at  major  cross  roads,  grade 
separations  at  minor  cross  roads. 

Federal,  State,  and  local  agencies 
have  coitribated  early  coordination 
comments  through  the  State  advance- 
notification  process.  Additionally,  a 
project  planning  team  developing  this 
project  has  contacted  State.  Federal 
and  local  ageacies  for  information 
relative  to  land-use  piaoning  and  local 
planning  needs.  A  public  information 
workshop  was  held  to  sc^il  p(k>lic 
comment.  In  addition,  a  public  bearing 
will  be  held.  Public  notice  will  be  given 
of  the  time  and  place  for  the  putHic 
hearing.  The  draft  EIS  will  be  made 
available  for  public  and  agency  review 
and  comment  prior  to  tbe  public  hearing. 
No  formel  scoping  meeting  it  planned. 

To  ensure  that  the  full  range  of  issues 
related  to  the  proposed  action  are 
addressed  and  all  significant  issaes 
identified,  comments  and  suggestions 
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are  invited  from  ail  interested  parties. 
Comments  and  questions  concerning 
this  proposed  action  and  the  EIS  should 
be  directed  to  the  Federal  Highway 
Administration  at  the  address  provided 
above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205.  Midway  Research, 
Planning  and  Construction.  The  regulations 
implementing  Executive  Oder  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  actiTities  apply  to  this 
program.) 

Issued  on  May  23. 1968. 
iB-Ldn. 


District  Bn^neer,  TaNafiassee,  Florida. 
(FR  Doc  88-12447  Filed  fr-2-M;  8:45  am] 


Administration      I 
PatMon  for  Examptlon  or  Waivar  of 


In  accordance  with  49  CFR  211.9  and 
211.41,  notice  is  hereby  given  that  the 
Federal  Railroad  Administration  (FRA) 
has  received  a  request  for  an  exemption 
&t>m  or  waiver  of  compliance  with  a 
requirement  of  its  safety  standards.  The 
individual  petitions  are  described 
below,  including  the  party  seeking  relief, 
the  regulatory  provisions  involved,  and 
the  nature  of  the  relief  being  requested. 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  comment  they 
should  notify  FRA.  in  writing,  before  the 
end  of  the  comment  period  and  specify 
the  basis  for  their  request 

All  communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  (e.g..  Waiver 
Petition  Docket  Number  RST-84-21)  and 
must  be  submitted  in  triplicate  to  the 
Docket  Clerk,  Office  of  Chief  Counsel, 
Federal  Railroad  Administration,  Nassif 
Building.  400  Seventh  Street  SW., 
Washington,  DC  20590.  Communications 
received  before  July  18, 1988  wjU  be 
considered  by  FRA  before  final  action  is 
taken.  Comments  received  after  that 
date  will  be  considered  as  far  as 
practicable.  All  written  communications 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  hours  (9  a.m.-5  p.m.]  in  Room 
8201,  Nassif  Building,  400  Seventh 
Street  SW..  Washiiigton,  DC  20590. 

The  individual  petitions  seeking  an 
exemption  or  waiver  of  compliance  are 
as  follows: 


Steamtown  Museum 

(Waiver  Petition  Docket  Number 
RSGM-87-6) 

The  Steamtown  Museum  seeks  a 
permanent  waiver  of  compliance  with 
certain  provisions  of  the  Safety  Glazing 
Standards  (49  CFR  Part  223)  for  three 
locomotives.  These  locomotives  operate 
over  approximately  12  miles  of  former 
Erie-Lackawanna  track  between 
Scranton  and  Moscow,  Pennsylvania. 
Steamtown  states  that  the  operation  is 
through  mostly  rural  countryside,  where 
vandalism  has  not  been  a  problem.  The 
carrier  indicates  that  its  excursion  trains 
operate  at  15  mph  and  does  not  foresee 
track  improvements  permitting  faster 
speeds  in  the  future. 

Delta- Western  (Indi-Bel,  Ina) 

(Waiver  Petition  Docket  Number 
RSGM-87-ig) 

The  Delta  Western  (Indi-Bel,  Inc.) 
seeks  a  permanent  waiver  of  compliance 
with  certain  provisions  of  the  Safety 
Glazing  Standards  (49  CFR  Part  223]  for 
one  locomotive.  The  locomotive 
operates  an  average  of  three  times  per 
week  from  April  to  November  yearly 
over  approximately  1.000  feet  of 
Columbus  and  Greenville  Railroad 
tracks  near  Indianola,  Mississippi.  There 
have  been  no  incidents  of  vandalism 
since  the  locomotive  was  purchased  in 
March  1987. 

Wisconsin  and  Cahimet  Railroad 
Company,  Inc. 

(Waiver  Petition  Docket  Number 
RSGM-87-20) 

The  Wisconsin  and  Calumet  Railroad 
Company  (WICT)  seeks  a  permanent 
waiver  of  compliance  with  certain 
provisions  of  the  Safety  Glazing 
Standards  (49  CFR  Part  223)  for  Ave 
locomotives^  The  locomotives  operate 
over  approximately  270  miles  of  track 
between  Prairie  Du  Chien  and 
Waukesha,  Wisconsin,  and  between 
Madison  and  Scroto  Mills,  Wisconsin. 
The  operation  is  predominately  through 
rural  areas  and  small  agricultural 
communities.  The  WICT  has  been 
operating  four  other  locomotives  and 
two  cabooses  under  an  existing  FRA 
glazing  waiver,  RSGM-85-28,  over 
approximately  152  miles  of  its  railroad. 

Keokuk  |unction  Railway 

(Waiver  Petition  Docket  Number 
RSGM-87-21) 

The  Keokuk  Junction  Railway  (KIRY) 
seeks  a  permanent  waiver  of  compliance 
with  certain  provisions  of  the  Safety 
Glazing  Standards  (49  CFR  Part  223]  for 
two  locomotives.  The  locomotives 
operate  over  approximately  29  miles  of 


track  between  Keokuk,  Iowa,  and  La 
Harp,  Illinois.  The  carrier  states  that 
there  have  not  been  any  acts  of 
vandalism,  rock  throwing,  or  shooting  at 
trains  operating  on  the  KJRY. 

Dodge  Qty.  Ford  and  Bucklin  Railroad 
Company 

(Waiver  Petition  Docket  Number 
RSGM-87-22) 

The  Ford  County  Historic  Railroad 
Preservation  Foundation,  Inc.  seeks  a 
permanent  waiver  of  comphance  with 
certain  provisions  of  the  ^fety  Glazing 
Standards  (49  CFR  Part  223)  for  five 
passenger  coaches.  The  petitioner  is 
.planning  to  operate  these  coaches  as  a 
historic  passenger  train  on 
approximately  26  miles  of  former  Rock 
Island  trackage  near  Dodge  City. 
Kansas.  Th&  operation  will  be 
established  as  the  Dodge  City,  Ford  and 
Bucklin  Railroad  Company. 

Mississippi  Delta  Railroad 

(Waiver  Petition  Docket  Number 
RSGM-87-23) 

The  Mississippi  Delta  Railroad  seeks 
a  permanent  waiver  of  compliance  with 
certain  provisions  of  the  Safety  Glazing 
Standards  (49  CFR  Part  223)  for  four 
locomotives  and  one  caboose.  The 
carrier  states  that  the  area  of  operation 
is  located  in  rural  Mississippi.  The 
carrier  indicates  that  they  are  imaware 
of  any  incidents  of  vandalism,  or 
unusual  safety  hazards  that  have 
occurred  on  the  property,  that  would 
warrant  replacement  of  glazing. 

P«e  Dee  River  Railway 

(Waiver  Petition  Docket  Number 
RSGM-87-24) 

The  Pee  Dee  River  Railway  seeks  a 
permanent  waiver  of  compliance  with 
certain  provisions  of  the  Safety  Glazing 
Standards  (49  CFR  Part  223)  for  one 
locomotive.  The  locomotive  operates  on 
approxiihately  15  miles  of  track  frt)m 
McCoU  to  Marlboro,  South  Carolina. 
The  petitioner  states  that  the  area  of 
operation  is  rural.  Since  it  began 
operations  in  October  1987,  the  carrier 
has  not  experienced  any  incidents  of 
vandalism  concerning  its  equipment. 
The  carrier  feels  that  the  installation  of 
certified  glazing  would  be  an 
unnecessary  financial  burden  to  its 
operating  costs. 

Indiana  and  Ohio  Rail  Corporation 

(Waiver  Petition  Docket  Number 
RSGM-87-25) 

The  Indiana  and  Ohio  Rail 
Corporation  seeks  a  permanent  waiver 
of  compliance  with  certain  provisions  of 
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the  Safety  Glazing  Standards  {4B  CFR 
Part  223)  for  four  locomotives.  One 
locomotive  is  operated  on 
appnoximately  51  miles  of  track  near 
Chillicothe,  Ohio,  by  the  Indiana  and 
Ohio  Eastern  Railroad.  The  other  three 
locomotives  are  operated  by  the  Indana 
and  Ohio  Central  Railroad  on 
approximately  44  miles  of  track  between 
Logan  and  Columbus,  Ohio.  Both  areas 
of  (yeratioa  are  located  in  rural  settings, 
and  neither  (iterations  haVe  had  any 
instances  of  trains  being  stoned  or  other 
acts  of  vandalism.  The  carrier  feels  that 
the  installation  of  certified  glazing 
would  be  an  unnecessary  cost 

The  Great  Western  Railway  Company 

(Waiver  Petition  Docket  Number 
RSGM-87-2B) 

The  Great  Western  Railway  Company 
seeks  a  permanent  waiver  of  compliance 
with  certain  provisions  of  the  Safety 
Oamg  Standards  (49  CFR  Part  223)  for 
seven  passenger  coaches.  The  passenger 
coaches  operate  on  approximately  80 
railea  of  track,  through  riffal  areas.  The 
eoaches  are  operated  two  to  three  times 
par  monft  on  two  excursion  routes.  One 
route  is  front  Longraont  to  Eaton, 
Colorado.  The  second  route  is  from 
Loveiand  to  Johnstown,  Colorado.  The 
carrier  has  not  experienced  any  injuries 
doe  to  brtdcen  glazing  or  damage  due  to 
vandalism  and  feels  that  the  installation 
of  certified  glazing  is  unnecessary. 

Cedar  Rapids  and  lawa  City  Railway 
Company 

[Waiver  Petition  Docket  Number 
KSCM.87-27) 

The  Cedar  Rapids  and  Iowa  City 
Railway  Company  (CIC]  seekaa 
permanent  waiver  of  compliance  with 
certain  provisions  of  the  Safety  Glazing 
Standards  (49  CFR  Part  223)  for  three 
locomotives.  The  locomotives  operate 
over  a  total  of  approximately  87  miles  of 
track;  about  31  ndles  between  Cedar 
Rapids  and  Hills,  Iowa;  about  18  miles 
between  Cedar  Rapids  and  Homestead, 
Iowa;  and  the  balance  in  switching 
tracks  in  Cedar  Rapids  and  Iowa  City. 
The  carrier  has  been  operating  seven 
additional  locomotives  under  an  existing 
FRA  glazing  waiver  (RSGM-80-6g)  for 
several  years  without  any  reported 
incidents  of  in}uries  due  to  broken  glass 
or  acts  of  vandalism. 

Issued  in  Waaluaglon.  DC  on  May  25. 1988. 
|.  W.  Wakk. 

Ataodate  Administrator  for  Safety. 
(FR  Doc  88-U443  Filed  6-?  -88:  8:45  am] 
WLLNM  coot  4«1«-iS4l 


DEPARfTMENT  OF  THE  THEASWIT 

Pul>iic  Information  CollactioB 
Raqulrementa  SuiHnmad  to  OMB  for 
Ravlaw 

Datavl:M^2&lMB. 

The  Department  of  Treasmy  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Pub.  L  96-511.  Copies  of  the 
8ubmisaiaB(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  to  the  OMB 
reviewer  Heted  and  to  the  Treasury 
Department  Clearance  Officer, 
Department  of  the  Treasury.  Room  2224, 
IStfi  and  Pennsylvania  Avenue.  NW., 
Washii^ton,  DC  20Z20. 

Internal  Rewenae  Servica 

OMB  Namher.  New. 

Form  Number.  IRS  Form  seOft 

Type  of  Reriew:  Neyf. 

Titfer.  AppBcation  for  Additional 
Exteneien  of  Time  to  Pile  Return  for  a 
U.S.  Ptatnership  or  for  Certain  Trusts. 

Descn'ptknrForm  OSOO  is  used  by 
partnerships  and  by  certain  trusts  to 
request  an  additional  extension  (of  up 
to  3  months]  of  time  to  file  Form  1065, 
Form  1041,  or  Form  10418.  Form  8800 
contains  data  needed  by  the  IRS  to 
determine  whether  or  not  a  taxpayer 
qualifies  for  such  an  extension. 

Respondents:  Farms  Businesses  or  other 
for-profit  Small  business  or 
organizations. 

Estimated  Burden:  4,606  hours. 

OMB  Number.,  1545-0153. 

Form  Number.  IRS  Fonn  320a 

Type  ofReriew:  Extension. 

Title:  Infonnation  Statement  by  United 
Kingdom  Withholding  Agents  Paying 
Dividends  from  United  States 
Corporationa  to  Residents  of  the  U.S. 
and  Certain  Treaty  Countries. 

Description:  Used  to  report  dividends 
paid  by  U.S.  corporations  through 
United  Kingdom  nominees  to 
beneficial  owners  who  are  residents 
of  countries  other  than  the  United 
Kingdom  with  which  the  U.S.  has  a 
tax  treaty  providing  for  reduced 
withholding  rates  on  dividends.  The 
data  is  used  by  IRS  to  determine 
whether  the  proper  amount  of  income 
tax  was  withheld. 

Respondents:  Businesses  or  other  non- 
profit 

EstimotadBttrdeir.  2,060  hoiBa. 

Clearance  Officer.  Garrick  Shear,  (2B2) 
535  -4297.  Internal  Kevema  Service. 
Room  Sfi71.  ItU  Conatitation  Avenue, 
NW.,  Washington.  DC  20221. 


OMB Itef fewer  Mifo  Sunderiratrf,  (202) 
395-6880.  Office  of  Management  and 
Budget,  Room  3208,  New  Execnffve 
Off^Bcriltfrng,  Washington,  DC 
20S)3. 

LaisK-HoDand, 

Department  Reports  hianagemenl  OffioeK 

[FR  Doc  88-12480  Rled  6-2-88;  8i46  am) 

BtLUNO  CODE  ai«-2S-« 

Cuatoroa  Sarvica 

[T.0l8a-39I 

CondWonal  Appraaal  ol  a  ComoMKlal 
GBMgarOuitCo— H 
Survayora,  Inc. 

agency:  U.S.  Customs  Service, 
Department  ci  the  Treasury. 

ACnOM:  Notice  of  Conditional  Approval 
of  a  Commerttal  Ganger. 

SUMMAAY:  Pursuant  to  Ul.ia,  Cuatoms 
Regulations  [19  CFR  151.13),  Gulf  Coast 
Indepeadoit  Marin*  Surveyors.  Inc., 
3331  Taft  [P.O.  Box  1410),  Groves.  Texas 
77619,  applied  to  Customs  for  approval 
to  gauge  imported  petrolenn  aod 
petroleum  products  and  bulk  fiqnid 
organic  chemicals. . 

Customs  ha*  determiBed  that  Htm 
application  is  complete  and  acceptable. 
Therefore,  under  the  provision  of 
15(1.13(c),  Gulf  Coast  Independent 
Marine  Surveyors,  Inc..  is  conditionally 
apiHt>ved  to  guage  imported  petroleum 
and  petroleum  products  and  bulk  liquid 
organic  chemicals  in  all  Customs 
districts. 

EFFIcnvc  date:  May  23. 1968. 
POn  fUlVI  NCR  MTOIMMTION  CONTACTT 
Roger  J.  Grain,  Office  of  Laboratories  & 
Scientific  Services,  U.S.  Castoms 
Service,  1301  Constitution  Avenue,  NW., 
Washington.  DC  20229  [202-566-2446). 

Dated:  May  26. 1988 
)ohB  B.  OXoughlin, 

Director.  Office  of  Laboratories  Scientific 
Services. 

[FR  Doc.  88-12462  Filed  d-2r-B8;  Mb  am) 

nil  I  wa  rcifif  ssasmt-a 

[T.D.  88-2*1 

Conditlonat  Approval  of  a  Comwardal 
Gaugan  Unimar,  Inc. 

AQEncv:  U.S.  Customs  Service, 
Department  of  the  Treasury. 
action:  Notice  of  Conditional  Approval 
of  a  Cbmmerdal  Ganger. 

SUMMAinr:  Pursuant  to  151.13,  Customs 
Regulations  (19  CFR  151.13),  Unimar, 
Inc.,  10100  East  FVeeway,  Suite  101, 
Houston,  Texas  77029;  applied  to 
Customs  for  approval  to  gauge  imported 


BEST  COPY  AVAILABLE 


20410 


petroleum  and  petroleum  products  and 
bulk  liquid  organic  chemicals. 

Customs  has  determined  that  the 
application  is  complete  and  acceptable, 
liierefore,  under  the  provision  of 
151.13(c),  Unimar.  Inc.,  is  conditionally 
approved  to  gauge  imported  petroleum 
and  petroleum  products  and  bulk  liquid 
organic  chemicals  in  all  Customs 
districts.  i 

EFFECnvc  OATC  May  23,  ig8&  ! 

RM  RMTHER  INFORMATION  CONTACT: 
Roger ).  Crain,  Office  of  Laboratories  & 
Scientific  Services,  U.S.  Customs 
Service,  1301  Constitution  Avenue,  NW., 
Washington.  DC  20229  (202^666-2449). 

Dated:  May  28, 198B. 

)ohn  B.  OXoughlin, 

Director.  Office  of  LaboratorieeS' Scientific 
Services. 

[FR  Doc.  88-12461  Filed  &-2-88{  8:45  am] 
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UNITEO  STATES  INFORMATION 
AGENCY 

Radio  Engineering  Advisory 
Committee 

The  Radio  Engineering  Advisory 
Committee  of  the  United  States 
Information  Agency  (USIA)  will  meet  in 
Washington.  DC,  on  Tuesday,  June  21, 
1988,  to  discuss  current  operations  and 
future  plans  of  the  Voice  of  America 
(VOA).  The  meeting  will  be  held  at  the 
Voice  of  America,  330  Independence 
Avenue,  SW.,  Washington,  DC  20547. 
The  meeting  will  begin  at  10  a.m.  on 
June  21  and  will  continue  through  4  p.m. 
Point  of  contact  for  the  meeting  is  Cathy 
Haynes,  telephone  (202)  485-804a 

This  meeting  will  include  reports  from 
senior  members  of  the  VOA 
management  and  engineering  staff  on 
the  progress  being  made  on  the  overall 
VOA  modernization  and  enhancement 
effort.  Specific  topics  of  discussion  will 
include  the  prociu^ment  and  testing  of 
high  frequency  broadcasting  antennas, 
the  status  of  negotiations  with  other 
governments  and  major  construction 
projects,  and  other  technical  and 
regulatory  issues  relating  to  VOA 
modernization. 

This  meeting  will  be  closed  to  the 
public  because  issues  relating  to 
negotiations  with  other  governments 
will  be  discussed  throu^out  the 
meeting.  This  meeting  will  be  closed 
because  disclosure  of  the  matters  to  be 
discussed  is  likely  to  divulge 
information  that  is:  (A)  Specifically 
authorized  under  criteria  established  by 
an  Executive  order  to  be  kept  secret  in 
the  interest  of  national  defense  or 
foreign  policy,  and  (B)  in  fact,  is 
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properly  classified  pursuant  to  such 
Executive  Order  (5  USC  552b(c)(l)). 

Date:  May  25, 1968. 
ClMtlMZ.Wioi(. 
Director. 

[FR  Doc  8812449  Filed  8-2-88;  &-4S  am] 
MXMQ  COOC  SSSO-OI-M 

VETERANS  ADMINISTRATION 
Agency  Form  Under  0MB  Review 

AOCNCV:  Veterans  Administration. 
action:  Notice. 

The  Veterans  Administration  has 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  This  document  lists  the 
following  information:  (1)  The 
department  or  staff  office  issuing  the 
form,  (2)  the  title  of  the  form,  (3)  the 
agency  form  number,  if  applicable,  (4)  a 
description  of  the  need  and  its  use,  (5) 
how  often  the  form  must  be  filled  out,  (6) 
who  will  be  required  or  asked  to  report. 
(7)  an  estimate  of  the  number  of 
responses,  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  fill  out  the 
form,  and  (9)  an  indication  of  whether 
section  3504(h)  of  Pub.  L  96-511  applies. 
AOORESSES:  Copies  of  the  forms  and 
supporting  documents  may  be  obtained 
from  John  Turner,  Department  of 
Veterans  Benefits  (203C),  Veterans 
Adminisfration,  810  Vermont  Avenue, 
NW..  Washington.  DC  20420  (202)  233- 
2744. 

Comments  and  questions  about  the 
items  on  the  list  should  be  directed  to 
the  VA's  OMB  Desk  Officer,  Joseph 
Lackey,  Office  of  Management  and 
Budget,  726  Jackson  Place,  NW., 
Washington,  DC  20503,  (202)  395-7316. 
DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  within  30  days  of  this 
notice. 

Dated:  May  27, 1988. 
By  direction  of  the  Administrator 
Frank  E.  Lalley, 

Director,  Office  of  Information  Management 
and  Statistics. 

Extension 

1.  Department  of  Veterans  Benefits. 

2.  Trainee  Interview  Sheet. 

3.  VA  Form  22-6662. 

4.  This  form  is  used  during  the 

performance  of  compliance  surveys 
at  all  non-college  degree  schools 
and  training  establishments  where 
veterans  «md/or  eligible  persons  are 
pursuing  programs  of  education  and 
training. 


5.  On  occasion. 

6.  Individuals  or  households. 
7. 7,500  responses. 

8. 1,875  hours. 

9.  Not  applicable. 

[FR  Doc.  88-12532  FUed  8-2-88;  8:45  am] 
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Advisory  Committee  on  Automsted 
Dsts  Processing  SystemSi 
Estsblishmsnt 

Under  the  Federal  Advisory 
Committee  Act  (Pub.  L  92-463]  and  after 
consultation  vnih  the  Administrator, 
General  Services  Administration,  the 
Administrator  of  Veterans  Affairs  has 
determined  that  the  estabUshment  of  the 
Advisory  Committee  on  Automated 
Data  Processing  Systems  is  necessary 
and  in  the  public  interest 

The  Committee  is  being  established  to 
review  and  render  expert  advisory 
opinions  and  make  recommendations  to 
the  Administrator's  staff  concerning  the 
operation,  expansion  and  improvements 
of  the  VA's  automated  data  processing 
systems.  The  Committee  will  be 
composed  of  a  broad  selection  of 
outside- experts  noted  for  their  roles  in 
automated  data  processing  and 
telecommunications  technology  and  its 
application  in  health  care,  business,  and 
the  Federal  sector. 

Comments  of  interested  persons 
concerning  the  establishment  of  the 
Committee  or  recommendations  for 
membership  may  be  submitted  to  David 
A.  Cox,  Associate  Deputy  Administrator 
for  Management  (004).  Veterans 
Administration  Gentral  Office,  810 
Vermont  Avenue,  NW.,  Washington. 
DC,  20420,  phone  (202)  233-5458. 

Dated:  May  24. 1988. 
By  direction  of  the  Administrator. 
Dennis  R.  Boxx, 

Deputy  Associate  Deputy  Administrator  for 
Public  Affairs. 

[FR  Doc  88-12533  Filed  6-2-88: 8:45  am] 
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Csreer  Development  Committee; 
Renewsl 

This  gives  notice  under  the  Federal 
Advisory  Committee  Act  (Pub.  L  92- 
463)  of  October  6, 1972,  that  the  Career 
Development  Committee  has  been 
renewed  for  a  two  year  period  beginning 
May  13, 1988  through  May  13, 1990. 

Dated  May  19, 1988. 


By  diractioo  of  the  Admii^stmtar. 
Rom  IMaria  FwlM«, 
Committee  Nbuiageatent  Officer. 
(FR  Doo.  86-12534  Filed  6-2^«;  lk«S  ain] 
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Sdentffic  ftovtow  and  Evsknllon 

°***^.*?.^'*!'y*,*y?*  nssesrch 
end  Dsvslopmsnt;  Msetlngs 

The  Veterans  Administration  gives 
notice  under  Pub.  L  92-463  that  an 
advisory  committee  meeting  of  the 
Scientific  Review  and  Evaluation  Board 
for  Health  Service  Research  and 
Development  «vill  be  held  at  the  Hotel 
Union  Square;  114  IH>well  Street,  San 
Francisco,  Caiifbmia;  dn  June  27, 28  Snd 
29, 1988.  The  meetings  will  convene  at  8 
a.m.  on  June  27  and  28  and  adjoomat  5 
p.m.  The  meeting  on  June  29. 1988  will 
bepn  at  1  pjn.  and  adjourn  at  5  p.m.  ilie 
purpose  of  the  meetings  will  be  to 
review  researeh  and  ^velopment 
applications  concerned  with  the 
measurement  and  evaluation  of  health 
care  systems  and  «vith  testiiig  new 
methods  of  healdi  care  delivery  and 
raaaagemcat  Applications  are  reviewed 
for  scientific  and  technical  merit  and 
recommendations  regarding  their  ' 
funding  are  prepared  for  the  Assistant 
Chief  Medical  Director  for  Researab'and 
Development  ••,-:.?■"•? -vs 

.  The  meeting  wiU  be  open  to  tlte  public 
(to  the;  seating  capacity  of  the  room)  &t 
the  start  of  the  June  27th  session  for 
approximately  one  hour  to  cover 


edorinisttative  mitten  end  to  discuss 
thegeneral  ststus  of  tiie  program. 

The  closed  portion  of  toe  makings 
involves:  Discussion,  examinatioii,       •  ' 
reference  to,  andoralreview.of  staSu-.  ^. 
and  o(Hi||ultant  critiques  of  reseaicli 
protocols,  and  similar  documents. 
During  dus  portion  of  the  meeting, 
discussion  and  recommeoidations  will 
deal  with  quaUflcations  of  personnel 
conducting  the  studies,  the  disclosure  of 
w^cfa  would  c<Mi8titute  a  clearly 
unwarranted  invasion  of  personal 
privacy,  as  well  as  researoh  information, 
the  premature  disclosure  of  which 
would  be  likely  to  significantly  frustrate 
inqdementation  of  proposed  agency  -      , 
action  regarding  such  research  projects. 
As  provided  by  subsection  lQ(b)  of  Pub. 
L  92^469.  as  amended  by  Pub.  L  94-408, 
closing  porti(ms  of  these  meetings  is  in 
accordance  wiUi  5  U.8.C  5S2(e)(6)  and 
(9)(BJ. 

Due  to  the  limited  seating  capacity  of 
the  room,  those  who  plan  to  attend  die 
opensessitni  should  contact  Mrs. 
Canriyn  Smith.  Program  Analyst  Health 
Services  Research  and  Development 
Service,  810  Vermont  Avenue.  NW.. 
Washingtoil.  HC  20i20,  (phone:  202/ 
23»<«WS)  «t  least  5  days  before  the 
meeting'.   . 

Dated:  May  24, 1988. 
By  directioB  Af  the  Administrator. 
OeaBls1tBOK>(, 

Deputy  Asiociate  Deputy  Administrator  for 
Public  Affairs. 

[FRDoc.88-12SS5FU«d6'a>e8:8:4SaiB]      . 
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lite  Vk^^ans  AdministratioD  gives 
notice  tlulti^  meeting  of  tiie  Veterans' 
Advisory  dcHnmittee  pn  Rehabilitatioii. 
authorized  by  3d  U.S.C.  1521,  will  be 
held  in  Room  442  of  the  Lafayette 
Building.  811  Vermont  Avenue,  NW.. 
Washington.  DC  2042a  June  21  and  22. 
1886.  The  sessi<MM  vrill  begin  at  9:00  a jn. 
The  purpose  of  the  meeting  will  be  to 
review  the  administration  of  veterans' 
rehabilitation  programs  and  provide 
recommendations  to  the  Administrator. 

The  meeting  will  be  open  to  the  public 
,  op  to  the  seating  capacity  of  the 
conference  room.  Because  of  the  liraited 
seating  capacity,  it  ivill  be  necessary  for 
those  wishing  to  attend  to  contact  Dr. 
Carole  J.  Westerman.  Executive 
Secretary.  Veterans'  Advisory 
Committee  on  Rehabilitation  (phone 
202-233-2888)  prior  to  June  18. 1888. 

Interested  persons  may  attend,  appear 
before,  or  file  statements  with  the 
Committee.  Stateeients,  if  in  vrritten 
fwm.  may  be  filed  before  or  within  10 
days  after  the  meeting.  Oral  statements 
will  be  hewd  at  0:80  a.m.  on  June  22. 
1988. 

Dated:  May  27, 1888. 
By  direction  of  the  Admiiiittrator. 
Donald  R.  SiBllh. 

Director.  News  SerrH^.  Office  afPlMic 

Affairs. 

(FR  Doc.  88-12538  Pilsd  6-2-88;  8:45  am] 
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Sunshine  Act  Heetings 


Fadanl 

Vol  53.  No.  107 

Friday.  June  3.  UBS 


Thto  mtten  at  tm  FH)P»AL^BE6ISTER 

under  Ito  "Gamammt  in  Itw  SmtmMm 
Act  (n<b.  L  94-«M>  5  U.SJC;.  S52b(*M3). 


:  iiND  OATi:  Commission  Meetm^ 
Tuesday,  June  7, 1988. 10:00  a.m. 
LOOmOK  Room  556.  Westwood 
Towers,  5401  Westbard  Avenue, 
Bethesda,  Maryland. 
STATOt: 

KUrmiS  TO  K  CONSIOCIICK 
Qpen  to  the  nABc 
1.  M6ui3WiM  duorhre  Petition 


The  staff 
petitiaaHP 
Federaiiaairf 
Coiniiiiiaim 
Sectini2(i^: 
Substances  Act 
methylene  chlorii 

Closed  to  the  Publii 

Z  Enforcement  Matt^  OS  #37gs 

The  Conuniaaian  will  oonaidar  i 
related  to  enforcement  matter  OS  #3706. 


brief  the  Commissibn  on 
■1  froBlnv  CoBsnnier 

iqMBlii«  that  the 
^roe  a  piwfrawwng  ntntr 
of  the  Federal  Hazardous 
.banproducta  cantaiaing 


FOR  A  RBCONOCO  KKtSAOI  CONTAKMIQ 
TMC  LATltT  AOCNDA  INFOmiATION,  CAIiJ 
301-402-5709. 

CONTACT  KRtON  FOR  AOOmONAL 
WTOWMATIOM.  Sheldon  D.  Butts.  Office 
of  the  Secretary.  5401  Westbard  Ave.. 
Bethesda.  MD  20207,  301-492-0800. 
SheUoa  D.  Butts, 

Deputy  Secretary.  j 

May  31, 1988.  | 

IFR  Doc  88-12837  Filed  9-1-88;  1:53  pm] 
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Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
the  Federal  Deposit  Insurance 
Coiporation's  Board  of  Directors  will 
meet  in  open  session  at  2:00  p.m.  on 
Tuesday,  June  7. 1988,  to  consider  the 
following  matters: 

Summary  Agenda:  No  substantive 
discussion  of  the  following  items  is 
anticipated.  These  matters  will  be 
resolved  with  a  single  vote  unless  a 
member  of  the  Board  of  Directors 
requests  that  an  item  be  moved  to  the 
discussion  agenda. 

Disposition  of  minutes  of  previous 
meetings. 


RecomncndatiaB  tega«liag  Ih* 
liquidatioa  of  •  bank's  aaaet 
by  the  CetpontiaD  in  its  capacity  as 
receiver,  bqradatoi.  or  liqnidating  agent 
of  tfasse  assets: 

Case  No.  47,219-NK 
The  Pint  Natknul  Baidc  anrfThwt 
Coipany  of  OUaftona  CRjr.  OUahsau 
Qty.Oidakoma 

Memoranoum  and  reacnution 
regarding  8R  extension  of  tbne  for 
complianae  wilii  that  portion  of  Part  S40 
of  tiie  Cbryoia  thni's  mfes  and 
regntlatfons,  entitled  "Fbteign  Banks. " 
which  liiatts  ttie  exposure  of  insnied 
domestic  branches  of  foreign  banks  to 
borrowers  in  the  country  in  which  the 
forei^i  bank  parent  is  chartered  (b  200 
percent  of  the  branch's  req;aired  capital 
equivalency  ledger  account  and  100 
percent  for  aB  other  coontries. 

Rejjorts  of  actitms  approved  by  tfie 
standing  committees  of  the  Colporatibn 
and  by  officers  of  die  CorporatfoB 
pursuant  to  authority  delegated  by  tta 
Board  of  Directors. 

Discussion  Agenda: 

Memoi  andiuu  and  resoiutiOR  re?  Ffaiw 
amendment  to  the  Corporation's  ruies  and 
regulatioaa  in  tha  imrm  of  new  Part  32^ 
entitled  "Agricultural  Loan  Loss 
Amortization,"  which  aswndiaant 
implements  Title  vm  of  the  Competitive 
Equality  Banking  Act  of  1987  which  permits 
a^lcultural  banks  to  amortize  losses  on 
qualified  agricultural  loans. 

Discussion  re:  Imposition  of  penalties  for 
failure  to  file  timely  Reports  of  Ctmdition  and 
Income. 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550— 17th  Sfreet. 
NW..  Washington.  DC. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Hoyle  L.  Robinson.  Executive 
Secretary  of  the  Corporation,  at  (202] 
896-3813. 

Dated:  May  31. 1988. 
Federal  Deposit  Insurance  Corporation. 
IioylaL.RolifaiMM, 
Executive  Secretary. 
[FR  Doc.  88-12549  FUed  5-31-88;  5^8  pm] 

SaXMMI  OOOC  S714-01-M 


Pursuant  to  the  provisions  of  the 
"Govemmant  in  the  Sunsliine  Act"  (5 
U.S.C.  552b),  notice  is  barely  ffvm  that 
at  2:30  pjn.  on  Tuesday,  June  7, 1888,  the 


Federal  Deposit  Insurance  Corporation's 
Board  of  Directors  will  meat  in  closed 
session,  by  vote  of  the  Boacdof 
Directors,  pursuant  to  sections 
552b(c)(2).  (c)(4).  (cK6).  (cHB). 
(c)(9KA)UiV  and  {amm  of  Titla  a^ 
United  Slatea  Code,  to  coBskler  the 
following  mattafs; 

SwBBaryAfHMiB:  Ne  sabatanliw 
discussioa  of  tha  failowiiig  it«na  is 
anticipated.  TheMMattefawiU  be 
resolved  witk  a  tingle  vole  unless  a 
meBsbar  of  the  Boaid  of  Dtacctors 
requests  that  as  itans  be  ■Mvad  to  Aa 
diacassioa  agenda. 

RaconoBendatiana  «ritk  respect  tO' the 
iaittatkn.  temiaatian.  or  eoadact  of 
administntinre  aaCaicweart  proesedings 
(cease-aaA-dealrt^  pnoeedfaga> 
tetminatioo-oS^MUBaBca  pracaetfiaga, 
suspensira  or  tcaMval  praoeediBga*  or 
assessiaeat  of  dwil  oioaejr  peaalties) 
against  cextaiB  iaaoredbai^  or  o&Bars, 
dBedorst  aBpiagNaak  agsHli  aa  ulnar 
persoaa  paitidpelfBg  ia  the  coadoGt  of 
the  affairs  theinrf: 

Nanea  of  persana  and  namaa  and  rocations' 
of  hsairs  aathostaad  to  t»  axempt  6aa» 
disclosure  pursuant  to  the  proviaionaof 
sufasactioas  (cm,  (c)(8).  and  (cH9NA)(ii)  of 
the  "GavemmeiH  in  tha  SunahiBa  Act"  (5 
U.S.C  553b(c)(8],  Ccim^and  (c)p)(A)(ii)]. 

Note. — Soma  matters  falliogwitkia  this 
category  may  be  placed  on  the  discussion 
agenda  without  farther  public  notice  if  it 
becomes  likely  that  sulMtantive  discussion  of 
those  matters  will  occur  at  the  meeting. 

Recommendation  regarding  the 
Corporation's  assistance  agreement  with 
an  insured  bank. 

Reports  of  the  Director.  Office  of 
Corporate  Audits  and  Internal 
Investigations: 

Audit  Report  re: 
Central  National  Bank  of  New  Yoric  New 
York  City  (Manhattan),  New  Yoric  (5904) 
(Memo  dated  April  27, 1988) 
Audit  Report  re: 
Houston  Consolidated  Office,  Cost 
Center— 406  (Memo  dated  April  28, 1S88) 
Audit  Report  re: 
LAMIS  Audit  Rqwrt  (Memo  dated  May  11. 
1988) 

Discussion  Agenda: 
Application  for  Federal  deposit 
insurance: 

Entrust  Banlc  a  propoaed  new  bank  to  be 
kwated  at  13810  Plank  Road,  Baker, 
Louisiana. 

Memorandums  regarding  the 
Coiporation's  ooip<nate  activities. - 
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Memorandum  regarding  prcqnsed 
revisions  to  the  Division  of  Liquidation's 
delegations  of  authority. 

Persoimel  actions  regarding 
appointments,  promotions, 
administrative  pay  increases, 
reassignments,  retirements,  separations, 
removals,  etc.: 

Names  of  employees  authorized  to  be 
exempt  from  disclosure  pursuant  to  the 
provisions  of  subsections  (c)(2)  and  (c](e)  of 
the  "Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b(c)(2)  and  (c)(6)). 

Memorandum  regarding  the 
Corporation's  supervisory  activities. 

Matters  relating  to  the  possible 
closing  of  certain  insured  banks: 

Names  and  locations  of  banks  authorized 
to  be  exempt  from  disclosure  pursuant  to  the 
provisions  of  subsections  (c)(8),  {c)(9)(A)(ii), 
and  (c)(9)(B)  of  the  "Government  in  the 
Sunshine  Act"  (5  U.S.C.  552b(c)(8). 
(c)(9)(A)(ii),  and  (c)(9)(B)). 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550 17th  Street.  NW.. 
Washington,  DC. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Hoyle  L  Robinson,  Executive 
Secretary  of  the  Corporation,  at  (202) 
898-3813. 

Dated:  May  31. 19B8. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L  Robinson. 
Executive  Secretary. 
[FR  Doc.  88-12550  Filed  5-31-88: 5:06  am] 

BIUJNQ  CODE  S714-01-M 


FEDERAL  RESERVE  SYSTEM  BOARD  OF 
GOVERNORS 

"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT  53  FR  18654. 
May  24, 1988. 


PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 

OF  THE  MEETING:  11:00  a.m.,  Tuesday, 
May  31, 1988. 

CHANGES  m  THE  MEETING:  Addition  of 
the  following  closed  item(s)  to  the 
meeting:  Government  in  the  Sunshine 
consideration  of  a  personnel  matter. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Mr.  Joseph  R.  Coyne. 
Assistant  to  the  Board;  (202)  452-^204. 

Date:  May  31, 1988. 
James  McAfee, 

Associate  Secretary  of  the  Board. 

(FR  Doc.  88-12554  Filed  5-31-88;  5:07  pm] 

aSJJNG  CODE  at104T-S 

FEDERAL  RESCRVB  SYSTEM  BOARD  OP 

GOVERNORS 

"FEDERAL  REGISTER"  CITAmON  OF 

PREVIOUS  announcement:  Notice 

forwarded  to  Federal  Register  on  May 

27, 1988. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 
OP  THE  MEET1NO:  11:00  a.m..  Monday, 
June  6. 1988. 

CHANGES  IN  THE  MEETING:  Addition  of 
the  following  closed  item(s)  to  the 
meeting:  Policy  proposals  regarding  a 
drug  testing  program. 
CONTACT  PraSON  FOR  MORE 

mPORMATiON:  Mr.  Joseph  R.  Coyne, 
Assistant  to  tiie  Board;  (202)  452-3204. 

Date:  May  31. 1988. 
JaraesMcAfaa, 

Associate  Secretaryof  the  Board 
[FR  Doc.  88-12555  Filed  5-31-88: 5.-07  pm] 


NATIONAi  COMMISSION  ON  LIBRARIES 

AND  INPORMATIOn  SCIENCB 

DATK  AND  TNM:  June  14-15. 1988. 

place:  Embassy  Suites  Hotel.  Crystal 

Ballroom  A,  1881  Curtis  Street.  Denver. 

Colorado  80202. 

status: 

June  14, 1988,  MO  a.m.-10:00  a.m.— Closed 


Sec.  1703.202(2)  aad  (6)  of  the  Code  of  Federal 

Regulations,  45  CFR,  Part  1703 
June  14, 1988, 10:00  a.m.-6:15  p.m.— Open 
June  15, 1988. 9«)  a.m.-3:30  p.m.— Open 

MATTERS  TO  BE  DISCUSSED: 

Chairman's  Report 

Approval  of  April  21. 1988  Minutes 

Executive  Director's  Report 

—FY  88  Third  Quarter  Program  Report 

— Administrative  Report 
Vice  Chairman's  Report 
National  Advisory  Committee  Presentation 

on  Support  for  Minimum  Equipment 
Chief  OfTicers  of  State  Library  Agency 
Report.  Wayne  Johnson.  Wyoming 
State  Library  Reports — 

Wyoming,  Wayne  {ohnson 

Colorado,  Nancy  Bolt 

Oklahoma,  Robert  Clark 
1990  NCUS  Programs— Report  and 

Discussion 
Film  on  School  Library  Guidelines 

Teleconference 
NCLIS  Committee  Reports 

— Budget  and  Finance 

— International 

— Legislative 

—Public  Affairs 

— White  House  Conference 
Privatization  of  NTIS 
FOIA  Related  Activities 
Library  Statistics  Collection  Program 
Information  Age  Issues 
Special  Population  Literacy  Programs 
NCUS  1989  Meeting  Sites 
Information  for  Governance  Program  Report 

Special  provisions  will  be  made  for 
handicapped  individuals  by  calling  Jane 
McDuffie  (202)  254-3100.  no  later  than 
one  week  in  advance  of  the  meeting. 
FOR  FURTHER  IIIFtiMATION  CONTACT: 
baniel  Carter,  NCLIS  Acting  Executive 
Director,  1111 18th  Street,  NW.,  Suite 
310,  Washington,  DC  20036  (202)  254- 
3100. 

Dated:  May  31. 1968. 
Jane  McDuffie, 

Staff  Assistant. 

[FR  Doc.  88-12856  Filed  6-1-68;  2:41  pm] 
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Corrections 
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Vol  53.  No.  107 
Friday,  June  3.  1988 


Tbis  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  01  previously 
pubiistied  Prosidorrtial.  Rule,  Proposed 
Rule,  and  Notice  documents  arxl  volumes 
of  the  Code  of  Federal  Regulations. 
These  corrections  are  prepared  by  the 
Office  of  the  Federal  Register.  Agency 
prepared  corrections  are  issued  as  signed 
documents  and  appear  in  the  appropriate 
document  categories  elsewhere  in  the 
issue. 


DEPARTMENT  OF  THE  INTERIOR 
BuTMMi  Of  Land  ManageiiMnt 

(AZ-(»(MM-4212-13U^232S4] 

RMlty  Action;  Exchange  of  PubHe 
I  attttm-  Hafteona-  Mohawa.  rima  and 
Santa  Cruz  Countioa,  AZ 

Correction 

In  notice  document  88-7478  beginning 
on  page  11142  in  the  issue  of  Tuesday, 
April  5, 1988,  make  the  following 
correction: 

On  page  11142,  in  the  second  column, 
the  13th  line  should  redd  'Township  15 
South,  Range  14  East.". 

MLUNQ  OOOe  1SM414 

. 1 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart71 

[Airspace  Docfcel  Na  rr-ASW-38] 

Reviaion  of  Transition  Area; 
Jadtsonville,  TX 

Correction 

In  rule  document  88-11199  beginning 
on  page  17919  in  the  issue  of  Thursday, 
May  19, 1988,  make  the  following 
correction: 


UMI 


(71.181    [Corrected] 

On  page  17920,  in  the  first  coltimn,  in 
S  71.181,  under  Jadcstrnville,  IX  in  the 

seventh  line,  the  longitude  iJiould  read 
"95"12'55'  W.". 

MJJNQCOOC  16SS«H> 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart39 

[Dodcet  No.  87-ASW-«3] 

Avwonmnees  ueecuves;  Dee 
HeNcopter  Textron,  Inc.  (BHTIX  Model 
204B,  205A,  205A-1,  and  212 
Helicopters 

Correction 

In  proposed  rule  document  88-7607 
beginning  on  page  11678  in  the  issue  of 
Friday,  April  8, 1988,  make  the  following 
corrections: 

{39.13   [Corrected] 

1.  On  page  11679,  in  the  first  column, 
in  S  39.13,  under  BeD  HeUcopter 
Textron,  In&  (BHTI),  in  the  third 
paragraph,  in  the  second  line.  "P/N  204- 
011-105-450"  should  read  "P/N  204-011- 
450";  in  the  third  line,  remove  "P/N"; 
remove  the  entire  fourth  line;  and 
remove  "rotor  trunnion,"  from  the  fifth 
line. 

2.  On  the  same  page,  in  the  same 
column,  in  paragraph  (a),  the  third  line 
should  read  "for  the  main  rotor  mast.  P/ 
N  204-011-450  (all  dash  nimibers),  and 
main  rotor  trunnion,  P/N  204-011-105- 
001,". 

3.  On  the  same  page,  in  the  same 
column,  in  paragraph  (b],  in  the  second 
line,  "14.000"  should  read  "14,900". 

■UMaCOOE  1M»«1« 


Friday 
June  a,  1988 


Part  II 

Department  of 
Agriculture 

Food  and  Nutrition  Service 

7  CFR  Part  250 

Donation  of  Food  for  Use  in  tiie  United 
States,  Its  Territories  and  Possessions 
and  Areas  Under  Its  Jurisdictions;  interim 
Rule  With  Request  for  Comments 


20tl6 
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DEPARTMENT  OF  AGRiCULTUffl6 
Food  and  Nutrition  SarviM 
7CFR  Part  250 


Donation  of  Food  for  Uao  in  tho  UnMad 
Stataa,  tta  Tarrttorlaa  and  Poaaaaaloni 
!  Undar  Its  Jurisdictiona 


AQENCV:  Food  and  Nutrition  Services, 
USDA. 

ACTION:  Interim  rule  with  request  for 
comments. 


:  This  interim  rule  will  amend 
the  Food  Distribution  Program 
regulations  (7  CFR  Part  250)  by:  (1) 
Strengthening  provisions  for  inventory 
controls,  use  of  program  funds,  audits, 
storage  facilities  and  management 
evaluation  reviews;  (2)  restructuring  to 
provide  for  greater  ease  in  the  reading 
and  understanding  of  the  regulations; 
and  (3)  revising  provisions  for  the 
renewal  of  agreements.  Those 
provisions  relative  to  the  processing  of 
donated  food  which  appeared  on  ]uly  1. 
1986  (51  FR  23719-24130)  and  July  2. 1987 
(52  FR  24837-24978)  in  the  Federal 
Register  are  included  to  provide  for  a 
complete  version  of  the  Food 
Distribution  Program  regulations. 
DATCS:  Interim  rule  effective  July  5, 1988, 
comments  must  be  received  on  or  before 
November  30. 1988.  Comments  are  not 
being  solicited  on  SS  250.11(a),  250.15(c), 
250.15(f)(1).  250.16(a)(4)  (last  sentence), 
250.17(c),  250.17(b).  250.18(b).  250.18(c), 
250.19(b)(2)  and  25a30  and  the 
definitions  of  "contract  value  of  the 
donated  foods,"  "Federal  acceptance 
service,"  "multi-State  processor," 
"refund  appUcation,"  "substituted  food" 
and  "substitution"  as  contained  in 
S  250.3. 

AOOMESS:  Susan  E.  Proden,  Chief, 
Program  Administration  Branch.  Food 
Distribution  Division,  Food  and 
Nutrition  Service,  Park  Office  Center, 
Alexandria.  Virginia  22302. 

Comments  in  response  to  this  interim 
rule  may  be  inspected  at  the  address 
above  during  normal  business  hours 
(8:30  a.m.  to  5:00  p.m.  Monday  through 
Friday). 

FOR  FURTHER  mFORMATION  CONTACT: 

Susan  E.  Proden,  Chief.  Program 
Administration  Branch  (703)  756-3660. 

SUPPLEMCNTARY  INFORttATKHC        , 

Classification 

This  action  has  been  reviewed  under 
Executive  Order  12291  and  has  not  been 
classiBed  major  because  it  does  not 
meet  any  of  the  three  criteria  identified 
under  the  Executive  Order.  This  action 
will  not  have  an  annual  effect  on  the 
economy  of  $100  million  or  more  nor  will 


it  result  in  a  major  hicrease  in  costo  or 
prices  for  consumers,  individual 
industries,  Federal,  Stale  or  local 
government  agencies,  or  geographic 
regions.  This  action  will  not  have 
si^iiffcant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

This  rule  has  been  reviewed  with 
regard  to  the  Regulatory  FlexibiUty  Act 
(5  U.S.C.  601-012).  Anna  Kondratas, 
Administrator  of  the  Food  and  Nutrition 
Service,  has  certified  that  this  action 
will  not  have  a  significant  econmnic 
impact  on  a  substantial  number  of  small 
entities.  The  reporting  and 
recordkeeping  requirements  contained 
in  this  rule  have  been  approved  by  the 
Office  of  Management  and  Budget  in 
accordance  with  the  requirements  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3507).  The  0MB  approval 
numbers  are  noted  at 'the  relevant  point 
of  the  regulations. 

The  Department  is  issuing  this  rule  as 
an  interim  rule  rather  than  a  final  rule. 
The  Department  has  already  solicited 
and  considered  public  comments 
concerning  this  rulemaking  effort.  In  a 
typical  rulemaking,  the  Department 
would  now  issue  a  final  rule.  However, 
because  this  rulemaking  involves 
extensive  modifications  to  program 
operations,  the  Department  has 
determined  that  additional  public 
comments  would  be  beneficial. 
Therefore,  we  are  issuing  this  rule  as  an 
interim  rule  in  order  to  provide 
distributing  agencies  and  recipient 
agencies  with  the  opportunity  to 
comment  based  on  actual  operating 
experience  with  the  new  regulations. 

Since  the  provisions  that  pertain  to 
processing  were  published  in  final  on 
July  1, 1986  (51  FR  23719-24130)  the 
Department  is  not  soliciting  comments 
on  5§  250.17(b),  250.17(c),  250.18(b), 
250.18(c),  250.19(b)(2)  and  250.30  and  the 
definitions  of  "contract  value  of  the 
donated  foods,"  "Federal  acceptance 
service,"  "multi-State  processor."  and 
"refund  application"  as  contained  in 
Section  250.3  of  this  rule.  Similarly,  since 
comments  have  already  been  solicited 
on  the  provisions  concerning  the 
substitution  of  concentrated  skim  milk 
for  nonfat  dry  milk  under  State 
processing  contracts  which  were 
published  as  an  interim' rule  on  July  2, 
1987  (52  FR  24973-24978),  no  additional 
comments  are  being  solicited  on  the  last 
sentence  of  S  250.ie(a)(4)  and  the 
definitions  of  "substituted  food"  and 
"substitution"  as  contained  in  t  2S0.3  of 
this  rule.  In  addition,  8  250.15(c] 


(plaims),  S  25aiS(f)(l)  (use  of  funds 
accruing  from  claims)  and  {  250.21  (civil 
.  rights)  were  reserved  in  the  proposed 
rule.  The  current  regulatory  provisions 
concerning  claims  and  use  of  funds 
accruing  from  claims  have  been  inserted 
into  this  rule  at  these  sections  to  provide 
a  complete  version  of  Food  Distribution 
Program  regulations.  However,  any 
changes  to  these  two  provisions  will  be 
addressed  in  a  separate  rulemaking. 
Since  these  provisions  reflect  the  current 
regulation,  no  comments  are  being 
solicited  on  them  at  this  time. 

The  dvil  rights  section  has  been 
amended  to  provide  cross  references  to 
the  Departmental  regulations  on  civil 
rights.  Comments  on  this  section  and  all 
other  provisions  of  this  rule  will  be 
considered  in  the  development  of  final 
regulations. 

The  Department  also  wishes  to  point 
oiit  that  this  rule  does  not  reflect  any  of 
the  changes  required  by  the  recentiy 
enacted  Commodity  Distribution  Reform 
Act  of  1987  (Pub.  L 100-237).  The 
Department  will  be  issuing  regulations 
concerning  this  Act  in  the  near  future. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.550  and  is  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  (7  CFR  Part  3015,  Subpart  V. 
and  final  rule  related  notice  48  FR  29114 
(June  24. 1983)). 

Background 

The  regulations  governing  the  Food 
DistiibuUon  Propwn  (7  CFR  Part  250) 
outline  the  responsibilities  of  the  Food 
and  Nutrition  Service  (FNS)  and 
distributing  agencies  concerning  the 
distribution  and  use  of  federally 
donated  foods.  The  current  regulations 
provide  for  the  distribution  of  donated 
foods  to  a  variety  of  domestic  outiets. 
including  entities  participating  in  the 
child  nutrition  programs  and  nutrition' 
programs  for  the  elderly,  charitable 
institutions,  nonprofit  summer  camps  for 
children,  and  certain  low-income 
households  and  disaster  organizations. 

Analysis  of  Comments    . 

On  August  19. 1985,  FNS  published  a 
proposed  rule  in  the  Federal  Register  (50 
FR  33470)  to  amend  the  Food 
Distribution  Regulations  (7  CFR  Part 
250)  by:  (1)  Strengthening  provisions  for 
inventory  controls,  use  of  program 
funds,  audits,  storage  facilities  and 
management  evaluation  reviews;  (2) 
restructuring  to  provide  for  greater  ease 
in  the  reading  and  understanding  of  the 
regulations:  and  (3)  revising  provisions 
for  the  renewal  of  agreements;  and 


stiengthebing  iwovisiotaafartlke 
|tTT>f?saskMi-8rdi>naled  fiiwli   ' 

In  an  aiaslte  assist  ms  ia  revising 
i>aitSB0^<tiQBaMiita^«8s*MriicMad  on  Ae 
pcopoead^haogaa.  Theyoposed 
fewMkm  aBCosqMssed  asariy  «U 
pravisioBS  cootaiBad  in  Part  26a 
Comiaei^  were  not  soUdted  on  the 
regulations  rqatAngtiM  National 
CoflUBodity  Processing  Progiam.  which 
wete^ubaKBontly  nwrad  to  7  CFR  Part 
252  and  thraa  pravisions,  daiais 
(i  2Sai5(cH«  use  of  fimds  accruing  from 
claims  (1 45015(0(1)).  and  dvil  rights 
iS  260.21)  were  resenred  for  Airdier 
consideiatioa  and  development  prior  to 
propdsaL 

Ine  general  public  was  given  90  days 
for  cominant  oa  the  proposed  revision.  A 
total  of  3te  coqunent  letters  was 
received.fromvarious  sources  sudi  as 
distriiiuttifageiides,  redptet  agendes, 
processors,  distributors  ot  procsMed 
end  prbdmts,  the  Amarinan  Sdippl  Food 
Service  Associati<Hi.  the  National 
AssodaSoo  of. State  Agendes  for  Food 
Distributtoo  and  the  American  Institiite 
of  Certified  Public  Accountants. 

RestmctDiing 

In  an  ettort  to  simplify  the 
organixatton  of  Part  250.  the  proposed 
rule  setfbrtb  die  provisions  under  one 
part  with  s^arate  subpaita  for:  (1) 
Genets  (2)  General  G^ierating 
Provtstoas,  (8)  hoeessing  od  Labeling 
olDoBatad'RiodK  and  (4>  Eligible 
Redpient  Ageodes  and  PragiaiBs.  The 
iBStructariag  was  intended  taprotMe 
greater  aaae  in  rsading-aad 
underetandiagofdiaEBgBletionaandto 
eliminate  the  need  Cor  a  significant 
amount  of  repetitioa.  The  oommenters 
overwfaeiadBi^y  suppotted  die 
lestructitfinA  of  die  regulations,  as 
proposed  Inus,  the  interim  rule  is 
issued  in  the  same  format  as  die 
proposed  rule. 

Tne  exerpts  of  legislative  provisions 
were  deleted  in  die  proposed  rule. 
However,  summaries  of  section  4(a)  of 
the  Agriculture  and  Consumer 
Protection  Act  of  1973,  as  amended; 
sections  6  and  14  of  the  National  School 
Lunch  Act,  as  amended;  section  32  of 
Pub.  L  74-^20,  as  ameniled;  section  311 
of  die  Older  Americans  Act  of  1966.  as 
amended:  section  410  of  the  Agricultural 
Act  of  194B.  as  ammded:  and  section 
709  of  the  Pood  and  Agriculture  Ad  of 
1965.  as  amended;  were  incfaided  under 
definitions.  Tliese  are  the  primary 
legislative  proviatoBs  authoitriBg  the 
purchase  Mid  donatioDof  food  ttems.  A 
few  oomiBeBtars  wata  concainod  about 
die  elimination afdialagi^tlve 
quotations.  Ris  dw  Departmeat's 
opinion  tlwt  a  len^qr  bat  of  die  full  text 
of  these  pwmtsiena  to  annecesssiy  dace 


a  suramoy  of  die  primary  provlsioas 
relative  to  Uwftoiiinse  and  donation  of 
food  for  dlstribotioB  to  eU^ble  redpient 
agtiidesfltiMlQgretatead  undergo 
t^^nltipns  seotioiL  FNS  will  however, 
make  available  a  sununaiy  of  all 
le^slative  authorities  upon  request 

Definitioim. 

"Distributing  agency"— Aldiou^  die 
Department  has  aJways  considered 
Indian  tribal  orgwniiations  (ITOs)  to  be 
inherent  in  die  oeflhition  of  a 
"distributing  agency."  the  Department  is 
concerned  mat' confusion  may  result 
from  die  lade  of  specific  reference.  In 
order  to  clarify  this  matter,  the  interim 
rule  d^nition  spedflcaUy  refers  to 
ITOs.  "Nonresidential  Chdd  Care 
Centers"— In  1 2503  of  the  prtmosed 
rule  the  term  "nonresidential  cfaUd  care 
centers"  induded  reference  to  diild  care 
centws,  day  care  homes  and  sponsoring 
organixadcms.  In  the  interim  rule, 
refsrenca  tonade  to  "institution" 
instead.  This  taim  m«e  accuratefy 
describea  the  Mittties  wfaldi  partidpate 
in  the  Chdd  Care  Food  Program.  The 
proposed  deftdtioB  unnecessarily 
inchidbd  day  can  homes,  i^hich  can 
only  participate  undar  the  auspices  of  a 
sponsoring  oiganisatton  and  failed  to 
indude  oatsi<te-scfaool-hours  care 
centers. 

"Schod"— is  amended  by  revising  the 
defiirfdbn  to  reflect  recent  dianges  to 
the  term  la  the  National  Soltod  Lundi 
Program;  Tlis  changes  consist  of 
darifying  the  dlgibttity  of  preprimary 
classes  for  the  National  Sdiool  Luncm 
Program,  and  darifj^faig  dmt  school 
means  an  edneatiott  unit  of  high  school 
grade  or  under  which  to  recognized  as 
part  of  the  education  system  in  the 
State. 

"Tuition"— As  a  result  of  die 
elimination  of  tuition  Umitatton  by  Pub. 
L 100-71.  the  tidtton  Umitation  in  die 
definition  of  "school"  and  the  definition 
of  "tuition"  have  been  deleted. 

"School  food  authority" — to  amended 
to  reflect  changes  to  the  definition  in  the 
National  School  Lunch  Program 
regulations  n^ch  were  necessary  to 
recognize  special  accommodations 
between  public  schooto  and  private 
schooto  or  residential  diild  care 
institutions,  when  approved  by  FNS. 

"Substitiited  food"  and 
"Substitution" — are  new  or  expanded 
terms  diat  appeared  in  die  intwim 
concentrated  skim  Bdlk  substitution  rule 
which  was  published  Jufy  2. 1087  St  52 
FR  24073.  Tliaaa  tanoas  are  faiduded  in 
thto  rule  to  provide  a  ooag^te  text  No 
commento  are  being  tdcan  on  these 
definitions  in  thto  rulemaking. 


El^bHUyHeterminatiohBforfieoiphnt 
Agencies  and  Recipients 

Section  25011  of  the  proposed  rule 
required  diat  distributing  agendes 
determine  the  eligibility  of  all 
applicants,  enter  into  agreemento  widi 
those  Kidded  were  deterailned  to  be 
eligible  and  make  donated  foods 
avaUable. 

A  total  of  twenty  commento  was 
received  on  thto  requirement  Ten 
commenten  were  (^qiosed  to  the 
provision.  They  maintained  that 
requiring  die  distributing  agency  to 
determine  tiie  eUgibUity  of  and  make 
donated  foods  available  to  all  eligible 
organizations  wfakih  apply  for 
partidpation  in  die  Temporary 
Emergency  Food  Assistance  Program 
(TEFAP)  was  not  feasible  due  to  die 
limited  amounto  of  donated  foods  which 
are  currendy  being  iKOvided.  The 
Department  did  not  intend  for  this 
provtoion  to  S|)ply  to  TEFAP. 
Agreemento  between  distributing 
agendes  and  emergency  feeding 
organizations  are  governed  by  \  251.2  of 
thto  subch^tw.  not  1 25011. 

Commenten  also  recommended  diat 
diey  be  allowed  to  impose  minimum  size 
requiremento  on  redpient  agendes.  That 
to,  commenten  said  they  should  have 
the  authority,  to  rejed  anilicatioos  from 
very  small  organisations  since  the  cost 
of  admintotaring  die  program  to  such 
organizations  could  be  very  high 
compared  to  die  amount  of  commodities 
to  be  recdved.  The  Department  does  not 
believe  that  it  to  approprtote  for  a 
distributing  agency  to  rejed  any 
redpient  agency  by  establishing  s 
minimnm  number  of  persons  which  a 
redpient  agency  must  serve  in  order  to 
receive  donated  foods.  Rather,  the 
Department  considen  the  redpient 
agency's  past  performance  practices  to 
be  the  only  Justification  for  denying 
partidpation.  Thus,  thto  provtoion  is 
retained  in  Section  250.11  of  the  interim 
rule  with  the  clarification  that  In 
determining  redpient  agency  eligibility 
that  the  agency's  past  performance  be  a 
factor  in  tibe  determination. 

The  Department  published  a  new 
S  250.11  regarding  the  verification  of 
redpient  agency  eligibility  on  June  30, 
1986  (51  PR  23518).  However,  die  terms 
"State  dtotaibuting  agency"  and  "State 
agency"  were  inadvnrtendy  used  in  thto 
section  rather  than  "distributing 
agency."  Since  the  Part  250  regulations 
use  the  term  "dtotributing  agency."  we 
are  repladng  tiie  words  "State 
dtotributing  agency"  and  "agenqr"^  with 
"(hstributing  s^ency"  to  maintoin 
constotencT.'lM  provisiotts  of  the  June 
30 1966  ruto  and  die  proposed  i  25011 


aoot  Udmd  tbB^^ttm  /  Vpt  S3.  No.  107.  Friday,  foam  8.  im»  /  ftde<  B^l^Utkm 


have  been  redetigasted  M  i  260111 M 
and  (b).  respective^. 

Agreeateats 

Agreements  mtb  Depaiimea^~ 
Section  2SaU(a)  of  tfw  propoMl  nde 
reqoired  distriiMing  egendes  to  enter 
into  an  ayeement  with  the  Department 
prior  to  the  bcqinoing  of  a  disMbDtkm 
program.  The  agreement  was  to  be 
completed  by  S»ptffmhar  30  of  each  year 
and  be  effective  for  no  longer  than  one 
year.  The  same  requiiemant  applies  to 
State  Agencies  on  Aging  whica  eeoeiva 
any  cash  in  lieu  of  oommoditiea  in 
connection  with  nutrition  programs  for 
the  elderly. 

A  total  of  eight  comments  was 
received  from  cfistribiitiQg  agencies 
regarding  this  provision.  Five 
commenters  cqyposed  the  requirement  on 
the  baris  that  the  provision  generated 
more  paperwork  aiod  that  the 
completion  date  confMcted  with  most 
school  calendars. 

Since  agreonente  are  currently 
required  ammaHy.  the  only  diange  in 
the  propoaal  was  that  agreements  be 
completed  by  September  90.  As  noted  in 
the  preamble  of  ttie  |Hopa«ed  rule,  the 
SeptembOT  SO  requirement  was  added  to 
nuike  the  tem  of  tteee  agreemeirts 
coincide  wiA  die  fiscal  year,  facfliteting 
comphance  wi&  reporting  wquirements 
which  are  faaerally  on  a  fiscal  year 
basis.  IWrafdre.  {  2S0il2(a)  of  Ms 
interiaanJe  relahis  the  pnmrion  as 
proposed. 

Distriimtiag  Agmcy  Agreemeal— 
Section  2S0J2(b)  of  Ae  proposed 
regulations  wi^uiiMi  diat  die  agreements 
between  dtstriboUng  agencies, 
subdistribating  agsnoies.  lodpiertt 
agendea.  warehouses,  carriers,  etc.  be  in 
writing  and  be-efisctive  for  no  longer 
than  one  year. 

Forty-three  comments  were  reoeived 
on  this  |»oposaL  Thirty  one  ooamenters 
indicated  that  the  ntpdnaient  for  an 
annual  agreemeiit  would  be  time 
comming,  substaartteUy  increasa 
workload  and  paperworic.  lax  an 
alreacfy  iasMlBckat  staft  and  detoact 
from  operational  flexibility.  Diatribiiting 
agencies  administniag  mora  than  one 
program  indicated  that  they  need  the 
flexibility  of  writing  one  a^eenent  to 
cover  a  variety  of  propams. 

In  response  to  the  commenten 
concerns,  |25ai2(b)  of  the  interim  rule 
has  been  modified  to  pennh  the  one 
year  agreemente  to  be  extended  at  the 
option  of  bodi  parties,  for  two  additional 
one-year  periods.  As  a  part  dfaach 
extenuon.  the  pvty  ""♦■ny'ing  with  the 
distributing  agency  mast  update  ell 
pertinent  infannation  and  demonstrate 
that  all  donated  foods  cacahred  duiis^ 
the  previous  contract  period  have  been 


accoHBted  for.  In  order  to  ensore 


yoaroootract  qrclccoBttaetoi 
include  a  termination  dauaa  whereby 
either  party  may  tamdnato  die 
agreemeoft  for  cause  with  80  da]W  notice. 

The  proviaioa  ragardiag  two  one  year 
extensions  of  contracto  does  not  apply 
to  existing  contracto.  It  applies  oriy  to 
contracts  signed  after  the  effactive  darfe 
of  this  rale.  It  is  generaUy  the  poBcy  of 
the  Department  not  to  apphr  a  rate 
retroactively.  In  the  case  of  (^reemente 
with  sobdistribotiAgaguicies  and 
recipient  agencies,  the  two  extension 
options  wfll  reduce  paperwodc  and 
workload.  In  ttie  case  of  agreements  for 
warehouses,  etc..  Aa  optfan  for  two  one- 
year  extensions  wiH  mean  that  the 
distributing  agency  will  need  to  eogage 
in  procurement  proceduies  iar  that 
contract  oidy  once  every  three  years. 
Tne  Department  believes'  that  uus  three- 
yenr  biddiog  eyde  wffl  redoce 
paperwork  and  provide  added  stability 
with  respect  to  the  conti' acted  services, 
while  mafataiHiHg  adeqnete  eeenranoes 
that  the  procurement  is  oondneted  in  a 
manner  that  provides  open  and  free 
competition. 

Also  a  new  sentence  hes  been  added 
to  f  2S«Jaa>)  to  deariy  specify  the 
distrtiiatiag  agendas'  nnginiiig 
responsUhty  for  ensorlag  program 
integrity  at  the  subdistributing  agency 
level  and  below. 

Food  Service  Maaagemaat  Coa^paay 
Agreement— SecHoD  250.12(c)  of  the 
proposed  regulations  nqpind  diat 
recipient  aguides  enter  iirto  written 
agreemente  with  food  aarvica 
management  nmananiaa  and  that  the 
agreemente  be  eOK^tive  no  longer  than 
one  year. 

Nine  commente  were  received  on  tUa 
proposal  Commenten  were  concerned 
that  this  requirement  to  limit  the 
agreement  to  one  year  was  inconsistent 
with  ttie  National  School  Lunch  Program 
(NSLP)  regnlatians  with  req>ect  to  the 
duration  of  food  service  management 
company  contracto. 

The  Department  (fid  not  totend  to 
create  iaconstetendes  widi  existiBg 
regulations  oonoerafag  food  service 
management  compeniee.  Instead,  the 
objectiiw  was  to  ensora  aooooiftability 
when  food  aervice  management 
compaides  use  donated  foods  to  the 
preparation  of  meals  andar  their 
contracte  widi  recipient  agendea.  In  the 
case  nf  fond  sarrtiia  Hiaiiausmiiiil 
company  afMOMBto  with  radpteiit 
agenciea^ 

Nutrition  rwigraaw.  dlis  ] 
intended  only  to-«dd( 
conoai^^g  rtia  aaa  nf  1 1»— iiililisi  and 
notto< 
concerning  dM  laagth  (rf  GOtttraets. 


TherefiMra,  ditefoteiiB  ruis  baa  heen 
revised  tol 


»not  participate  to  the 
Child  NuMllBa  hogramK  nonprofit 
summo*  OHBpa  far  ddldraB,  charitable 
institotioan,  and  imtrtUun  programafer 
the  elderly,  in  addHton.  die  iBterfn  rule 
has  bean  naidiled  to  penaft  die  one- 
year  ayosawte  to  be  extended  at  the 
option  of  both  parifea,  for  two  ad<fitlonal 
one-year  parfodsi  As  a  part  atetxh 
extaosion.  the  ree^dent  egenqf  and  food 
service  manageaent  oonqMoy  nmst 
update  an  perBnent  infetnatton  and 
demonslrate  diat  die  faA  vahie  of  aO 
donated  foods  received  daring  die 
previoDs  coiiiraol  period  lutve  been 
aoGieuBtad  wr.  h  atdar  to  ensure 
program  integflly  hi  U^t  of  die  potential 
three  year  contract  cycle  for  cfavritable 
iiuUtiiliens,  uulriUuu  pvQgrams  for  me 
elderly  and  nonprofit  summer  camps  for 
diiidreB,  ayreenianto  wini  niese 
recipient  agencies  must  incfaide  a 
teradiiation  clause  whereby  either  party 
may  teiiwuiate  the  agieeiuaut  far  cause 
widi  30  days  notice.  The  provision 
regarding  two  (me-year  extopaloan  of 
contracte  does  not  apply  to  existing 
contracto  with  food  sendee  menagement 
companies.  It  applies  only  to  food 
service  management  company  contracte 
signed  after  the  efbctive  data  of  this 
rule.  It  is  generally  the  poUcy  of  the 
Department  not  to  apply  a  role 
retroactively.  Finally,  a  cross-reference 
to  the  review  requiiemente  in  §  2S0.19(b) 
has  been  added. 

Tha^ofDaitatedFoodi 

Sectton  ZSOLliHaXl)  of  the  proposed 
rule  required  Hwtredpient  agnides 
recrtve  audunindon  from  the 
distributfag  agency  and  the  appropriate 
FNSRO  prior  to  tranafisniag  donated 
foods  which  have  been  provided  as  part 
of  an  approved  food  package  or 
authixixad  propaJB  level  of  assistance 
and  continiud  to  require  dtetributing 
agency  approval  of  all  odier  tranafers.  In 
addition.  Ae  proposed  nde  required  all 
transfers  to  be  docamwitad  on  the  FNS- 
lS5arFNS-lS2. 


Bighty-six  commente  wren  reoeived  on 
thte  pnipoaed  lequireuMBL  Some 
conmentars  fak  dw  provision  was 
overly  brniiwnsnraa  and  oistly.  Odier 
comnientieia  fait  that  die  dual 
aothariMfticai  inqiiirameBt  could  result 
to  food  spaila§i  befara  the  bansfsr 
rniilrt  ha  marta  Amb— iliiis 
recaananndbdaBHngalhsr  «i«fciB«  that: 
(l)fWBKOawpiuial  be  reqaived  only  for 
those  tranafanatode  to  sadpiant 
agendea  not  oct^nail^  aalhoriaed  to 
raodva  thM  partfddar  doaatod  faod:  (2) 
approval  not  banqBhadflarlransfara 
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made  between  like  led^eol  ngnarin: 

(3)  apinoval  be  based  on  the  value  af 
the  donated  food  beiqg  transfoired;  and 

(4)  docnmentatton  he  made  avaflaUe 
during  reviewa  to  Hen  of  requiring 
advance  aj^uuvid. 

Subse^ent  to  the  prtqHJsed  nde, 
sections  lSOI(a}  and  1S01  tyfTd).  L.  99- 
198  (the  Fbod  Secnrity  Act  of  mS) 
authorized  the  Secretary  to  nse 
commodiftesmade  avsflride  raider 
section  32  of  Pid).  L.  n-320 17  US.C. 
612c)  to  the  Tempoiaiy  Bmeigeucj  Food 
Assistance  l^ogram  ano  aoiended 
secQon  S2  to  perant  the  transffier  of 
section  32  camrao<fitiee  among  the 
agencies  OHginally  receiving  (nose 
donated  foods.  On  May  19, 18B7  ^  PR 
1792B).  tiw  Department  pahfished  a  final 
rule  amending  halh  the  Faod 
DiatiiliaiiuaBniTBPAP  i 
regarding  the  traaal 
commodMiea.  This  nie  ] 
transfn  af  aedian  S2i 
Part  2»  ndpient  agendea  ta  i^art  2S1 
emergen^  feeding  ocgsniaBliena  and 
vice  versa.  Such  laanafaas  aamt  be 
approved  by  bodi  the  ilialiatolhig 
agenGy  and  Ihe  State  agency 
admidalenng  the  1VAP,  and  asaat  be 
documented  in  a  manaar  that  pravidea 
anaadittzal. 

to  light  of  the  oonoems  niaed  by  the 
conunenteia  on  this  pnwisnn,  fee 
Department  to  Be«iaii«  f  XSO.Uiai(l)  hi 
this  interim  rule  to^lmir  far  Ifeaaafarof 
donated  foods  wUoh  have  been 
provided  as  part  of  an  i^pproved  food 
.  package  or  aathnrirad  propam  level  of 
assistance  between  like  redpioit 
agendea  {schools  to  achoalsi -wilh  piier 
approval  hy  oe^y  the  diaWbatii^ 
■agency.  The  Oq^aiteeat  bcdiewaa  that 
permitting  tEanahia  of  das  claas  of 
donartad  foods  botween  like  Mc^iaBt 
agendas  widi  oi^  the  diatiitoitiqg 
agency'a  approval  anil  give  the 
distBbating  ngsry  fteiriMity  to 
administerfag  the  program  ndiile 
ensuring  that  meligibte  rrripirnt 
agendea  do  not  reedve  the  donated 
foods.  However,  the  tEaaafor  of  donated 
foods  which  have  been  provided  as  part 
of  an  amnovad  food  p^^'gr  or 
authoiind  program  level  of  assistanoe 
between  ualika  redaient  agencies 
(schools  to  cbaiitaUe  insHtutions).  nust 
be  approved  hy  the  HHWWiPriata  FNSRO. 
This  rule  adopte  the  proviaion  of  die 
proposed  nde  that  teansfon  of  donated 
food.whichare providedia  addition  to 
die  authorinedjBagEam  level  af 
asdstaaca  jnay  be  transfrrred  hetween 
redpient  agendas  ndth  Aepdw 
authoriialion  ti  the  distributing  ageacy 
alone. 

The  necessary  autfanriBation  far  <ha 
tranter  af  jadian32  ooaimaditias  wfll 


depend  on  whether  the  enrtinn  32 
commaditieB  have  been  provided  as  a 
pnrt  nf  ftm  nnthnriisil  priy  am  If  wril  nf 
assistance.  The  tmnaiaF  ^^^^t^  32 
commodities  from  xedpient  j^jppri«wi  to 
TEFAP  emetgem^  fee(&<g  argoiiigiiHant 
will  continue  to  be  governed  hy  the 
requirements  set  forth  to  (he  Me^  31. 
1967  rule  and  mcorporated  toto  (his  rule 
(prtar  aeKBonzation  01  the  cnstriuutiuy 
agency  and  the  TH'^State  agency  and 
documentation  sankieut  to  provide  an 
audit  trafl). 

It  has  lAn  came  to  ^e  Dtpaitmtuf s 
attention  that  dnre  «e  eaawooafaaton 
regajteg  die  conditions  an  lie  ^ranrfer 
nf  ruiMiiiiiillhiihj  lasnai  1  1  aiaiis  iil  Hii 
end  af  «»  campfegaeeaion.  vrUte  «w 
Department  anScipOtes  dnrt  there  woold 
be  no  i'M»—.idmui  rmiaintogal  tbeend 
of  die  campiv  aaasioa.  it  akaald  be 
noted  diat  ahaaid  theae  be  I 


lantMeKieawididie 


con 

to  other  redpis 

approval  af  die  < 

to  an  efiort  to  ndaoe  the  I 
burden  which  woaid  result  faam  the 
requirement  afAa  psapMed  rale  that  all 
transfara  be  dooaawnted  an  FNS-1S$  or 
FNS-1S2.  toe  totnim  Kgnlatioa  requires 
only  that  transfers  be  daoaateatod  to 
any  manner  that  provides  aa  audit  traiL 
Such  dooHneatataoB  mast  be  retained  to 
accordance  with  the  reoaiidheepitjg 
requiremeato  of  fij  250.10  and  25L10(a). 

to  addition,  aecdoa  1506  of  Pub.  L.  99- 
196  amended  section  4(b)  of  the  Food 
Stamp  Act  to  wWirdnato  toe  current  baa 
on  the  ftjahj^M^on  of  Federal  d^nafHI 
foods  dlrecdy  to  househoUs  in 
jurisdictions  that  oipente  die  Food 
Stamp  Program.  AccorAngly.  this 
prohibition  has  been  deleted  from 
S  25ai3(a)(l)  of  (his  toterim  role. 

Storage  Fadlitiee 

Standarde—^etiAfm  ae.l4(a)  of  die 
proposed  rale  outtned  general 
-standarda  far  storage  facflities  and 
required  dfatribatiag  agencies. 
subdistribatiBg  agendea  and  recipient 
agencies  responsihfa  for  the  oontradiag 
of  storage  fadMties  toanaaee  dnt 
warehoase  fadlities  meat  existing 
Federal,  State  ar  iocai  health 
departaaat  ataadaads,  whidhever  were 
more  stringent 

FiAy  aeaea  caaoHnto  nrere  receivad 
on  thapaepasad  prpsteiaa  Forty-six 
conunenteia  oppoaed  the  provitaoo  on 
the  basis  toatit  aroaU  iaanaae 
workload  and  ooatllie  majority  of  the 
commenten  stated  ftat  it  te  aat  feasible 
to  exped  agendea  to  floaipare  JWaeal. 
State  and  local  health  department 
standanls  to  4fateDBine  which  particular 
standaid  is  asoae  atriagant  far  every 
requirement  nsaacintad  wilkekxe^ 
practieea.  Several  coauaanters 


recommeaded  tiiat  the  O^aitattat 

standards. 

It  appears  Aat  thaee  oaaaaentom 
have  mismterpeeted  the  Departmenf s 
totent  coneerniag  this  reqaireaenL  This 
reqniwimimt  does  aot  Bwaa  dmt  die 
ageacy  raatif  ting  far  the  storage  nnst 
itself  floadad  inapaotiaas  to  inanre 
comphaaca  with  appltoaUe  FedenL 
State  OT  laeal  heatah  ataadai^  Nar  dU 
die  DenartoMBt  tolsMi  that  die 


agency  or  die  I 
own  staadaeda  rrgawting  proper  storage. 
The  Department  haiievea  dmt  exisdf« 
Federal  State  aad  looal  regulaiians  of 
the  health  I 
should  provide  1 
die  Departesent's  donated  faods. 
However,  the Depailminl  wishes  to 
ensure  that  theae  atorage  fadWties  have 
actoal^  reodved  amg  inepertion  emkixa 
approvals  required  under  existiag  knas 
and  regidntinni  Aa  a  resalt.  j  ^SOJMfa) 
has  bean  revised  to  eandiaaise  Aat  toe 
responsibihty  af  the  ageacy  OBatiwrting 
for  the  storage  fedii^  is  to  ensure  diat 
the  storage  facili^'  has  obtained  ell 
required  inspections  and/orapproaala 
and  tiiat  they  are  cuncnt  Thiscaa  be 
accompliahad  by  reuewiqg 
documentation  inovided  to  the  storage 
facility  by  the  Eedacal.  State  aad/or 
local  health  departmente  or  iqr 
contadiqg  the  regulatory  sgmrinr  for 
confjrmatinn 

Several  coonneaiera  raoonunended 
that  the  requiremeat  taganhag  the  use  af 
pallete  be  deleted.  Since  the  «iie  of 
some  storage  areas  does  to  fad  prevaat 
die  use  of  paHets.  i  2Sai4(a)  af  diis  nde 
requires  that  donated  faods  be  stored  off 
the  floor  to  a  manner  that  provides  far 
adequate  ventilatiaa. 

Reviewe—Sed^tm  25ai4(b)  of  the 
proposed  rule  required  that  distribiitiag 
agendes  ensure  that  aa  oa^site  review 
of  the  storage  fadlities  be  conducted 
prior  to  entering  toto  or  reoewiag  a 
contrad  for  the  storage,  handling  aad 
distributian  of  foods. 

Forty  commente  were  received 
concemiqg  this  mqiiirramnt  Thirty-five 
of  the  comraoiten  reoonmended  that 
the  fequireaseat  be  wviaad  or  ddetod 
because  nrmmmtnrr  fdt  there  %v«k 
tosuffident  staff  and/or  fends  to 
condad  the  reviews.  Several  of  the 
— nrninntfirr  reoommeaded  that  the 
review  be  caaducted  duriag  the  oontrad 
period  as  part  of  the  aunagement 
evHlnatioB  revtew  and  that  the 
DepartawatotoBfy  that  sabdistribatiag 
agencies  and  redpient  agencies  are 
responaiUeforievieiMs  af  their 
respective  1 


rMm.m,  wmy,  iun<r  >.  ^j'^iiiiyija^i^ 


'nfiitiT^'fj. 


f  VA  M.  tip,  tor,  rri4«y.  fuae  3,  ma  /  Rvles  and 


Th«  DBpartment  beBevei  fliat  tite^j  ^' 
review  ofstiMgBfMttlMliViMntfar  ^*' 
forttccMoieiMlfty.  DMriMliiig  ageiidA 
cat!  pMveAt  dalffii  by  enMriHgtiiat 
storage  focflttiefl  adhdre  to  program 
regulatfOm.  Porthennore;  tfac 
DepMrtmtint  believes  that  oversight 
review  of  storage  facUlties  is  important, 
because  improper  storage  is  the  primary 
cause  of  food  loss  claims.  Cleariy,  it  is 
essential  that  commodities  be  st<Med  in 
a  safe  environment  Consequmtly, 
1 2S0.14(b)  of  ttiis  interim  rule  requires 
that  all  distiibating  agency  level  storage 
fedllties  be  reviewed  annually.  In 
addition,  distributing  agencies  must 
ensure  that  subdistributing  and  recipient 
agencies  conduct  annual  reviews  of 
their  respective  storage  fedlitiea. 
Documentation  that  wUI  reflect 
compliance  as  well  as  documentation  of 
corrective  action  taken  in  cases  of 
noncorapUanoe  must  be  maintained  on 
file  at  ilM  distributing  agency  or  local 
level  as  i4)propriate. 

Coiitmcts— Section  25ai4(c)  of  the 
proposed  nde  required  that  distributing 
agmdes.  sabdistribating  agencies  and 
recipient  agencies  enter  into  annual 
written  oontracts  for  the  leasbig  of 
storage  facilities. 

Bghty^faw  oomments  were  received 
on  tUa  ptefNisaL  Seventy  commenters 
rccoBBMBded  that  the  requirement  be 
deleted  or  revised.  Several  of  die 
coramenten  expressed  concern  about 
the  advene  effects  such  a  requirement 
would  have.  For«xaa4rie.  commenters 
indicated  ttiafc  (1)  Substantial  savings 
are  lealized  when  contracts  are  entered 
into  for  longer  periods  of  time;  (2)  in 
instances  when  contracts  are  entered 
into  through  the  ctnnpetitive  bidittng 
process.  States  would  not  only  be 
required  to  go  throu^  this  process  eve 
year  but  the  requirement  could  also- 
necessitate  annual  transfers  be(We«» 
storage  facilities;  (3)  this  would      "^ 
eliminate  free  storage  and  adversity    ' 
affect  temporary  or  short-temf  Storage^ 

The  Department  believes  that  a  '  "'^' ■ 
written  contract  is  essential  to  clearly 
establish  the  liability  between  the  two 
parties  involved.  Without  siudi  a 
contract  establishing  daims  when 
losses  occur  can  be  problematic. 
Therefore,  this  interbn  rule  provides  for 
an  annual  oontract  In  recognition  of  the 
benefits  of  a  longer  contract  cycle,  die 
interim  rulie  has  been  modified  to  perinit 
tlie  one-year  agreements  to  be  extended 
at  the  option  of  both  parties,  for  two 
addtional  one-year  periods.  As  a  part  of 
each  extension,  the  storage  facility  must 
update  aU  pertinent  information  and 
demonstrate  ttat  aU  d<ma  ted' bods 
receivfed  dufing  die  previoAs  oootraol 
period  haPre  b^  accounted  WK"''^  '• '- 


to  exnimibdRhuittJivfA  stDiM^' 
fadBfldu  Ttlq^^  bt^'lx)  itora^ 
facility  con^cts  'rigned  after  the 
effective  date'of  diit  rule.  It  Is  geneNlly 
the  policy  of  the  Department  not  to 
apply  a  rule  retroactively. 

hi  addition,  the  Oaparbnent  is  limiting 
to  disbibuting  agencies  and 
subdistributing  agencies  the 
rapdreraents  in  f  2Sai4(d)  duit  storage 
facility  contraotabc  in  writing  and  b« 
subject  to  a  maimniini  three  year 
bidding  cycle.  A  corresponding  change 
has  been  made  to  1 2Sai2(d).  Recipient 
agencies  have  been  exempted  from  this 
requirement  because  of  the  heavy 
paperwork  bwden  involved  in  such  a 
requiremmt  particularly  in  light  of  die 
typically  small  amount  of  commodities 
stored  by  recipient  agencies.  As  pointed 
out  by  the  commenters.  these 
requirement*  could  adversely  affsct  the 
ability  of  recipient  agencies  to  find 
temporary  or  short-term  storage.  Hie 
Department  also  agrees  with  dus 
commaiterS'  tioncem  ^t  dw  contract 
requirement*  mi^t  Omit  the  availability 
of  low-cost  or  fiwe  storage  arrangeaients 
sometimes  qSiered  a*  a  service  to 
schools  or  other  recipient  agencies.  For 
these  teastms,  the  requiremmt  for  a 
written  storage  contract  subfect  to  a 
three-yearbidding  cycle  has  been 
limited  to  distriboting  agency  and 
subdistributing  agency  storage 
contract*.  However,  ^ere  is  nothing  to 
prohibii  the  distributing  agency  from 
requiring  recipient  agencies  to  have.4t- 
written  contract.  .  ..n 

With  respect  to  the  assurances  tha^  - ,-; 
contract  must  contain,  the  interim  rvia 
requires  (1)  annual  rather  than  seaii-    ^ 
.  annual  inv^rtorics  as  propoaad  (2) 
reconciliation  of  die  annual  physical    -: 
inventory  with  the  inventory  records, 
and  (3]  termination  of  the  contract  far    ■• 
cause  by  eitter  party  up<m  90  days  ' 
notice,  rather  than  for  any  reason  and 
with  60  day*  notice  as  proposed.  The 
changes  involving  the  inventories  are 
discussed  in  the  next  section.  The 
Department  believes  that  the  change*  in 
the  time  for  notice  prior  to  the 
termination  and  the  reasons  therefore  is 
necessary  iniight  of  the  potential  three 
year  period*  wMcfa  will  be  permitted 
between  bidding  for  contracts. 

Physical  Inventory — AccountebUity 
and  monitoring  of  donated  foods' ara 
two  areas  diat  have  been  under  close 
scrutiny  as  a  ^result  of  nationwUe  unSlti 
conducted  both  by  the  Department's 
Office  of  frnpector  Gmeral  (OfG)  and 
^die  Genenj  Accounting  Office  (6A0).  ' 
<ytO  fbCNd  that  die  system  presendy  in 


oar  is  pMJitfeBt  tbthiotmmgitMiHti^^ 
donatea  lOMi.  ^ 

"tpff^fplp  flKpCBSrmy.^tld^QlHlIHu''' 
and  acimunltliml^df 
1 2SQ.t^  pt  tito'lJKVOwd  rule  isquiied 
distiibiipag  BgetM^  subiiistifbufliiag 
agencies,  and  rac^prtant  agencies  to 
conduict  feflbHamoal  physical 
faiventoHes  of  aJl  storage  facilities  being 
used  for  the  handliiq^  storage  and 
distribution  of  donated  foods  by  June  ab 
and  DaceiBbar  30  of  eadi  year.  Ilie 
nbysical  inveatoty  laformatioii  was  to 
be  sutnnittad  to  fh*  appropriate  FNSRO 
as  part  of  the  monthly  inventory  report 
for  the  month*  of  June  and  December. 

Ei^ty-five  comments  were  received    ': 
regairiding  d>is  proposed  requireinent 
'Seventy-five  of  the  ctnuBenters 
expressed  concern  diat  dw  re^uiremeant 
would  iacteaaa  co*t*  and'thai  diere  ' 
were  inwiffk^jeiU  ttaff  to  conduct  saA 
inventories..  Commenters  made  the 
foUowtng  teooviiMQdattoiis:  (ijDelete' 
the  semHinnay  Fjtyatcal  imrenfoiy 
Riquiremenjb  ^  conduct  plqrsical 
inventorieaaanoaUy;  (3)  limit 
inventories  to  jEaoilffies.owiied.  or  used 
by  distributingagv^ea  and  recipient  ' ' 
agendas;  (4)  Utadt  invantodes  to 
.(totribotbig  aigenqy  contracted  facilities; 
or  (5)  rayi^w  inyantories  during 
manageoBaQtawalvati^n  reyjaws. 

In  raoopiiliwMrf  dw  pointfr  ralaed  by  > 
-OMaaentMawhfla toHngikita  :   •>.'-:« 
conaidantiavAe  ooneeaM  td  tiw  CXtfca 
of1ieIaapaotorGaneral(OiG)«id-    .. 
■recoawnendatiwiaaf  d»  Generai 
Acoountt^  Office  (GAOI.  1 2Sai4(d)  of 
Tikis  interim  rtd»tequiiaa  that  during  the 
annual  raview  ifeqiAad  by  1 2Sai4(b)  a 
"physioritsveatory  betaken  of  the 
atorage  fadlity  aMl  reoonoiled  widi  the 
ft-atorageltidlity's  inventory  record*  and 
'  -4hat  the  reconciliation  be  kept  on  file  by 
the  agency  which  contracted  with  or 
maintained  the  borage  facility.  While  a 
peipetoal  inventmy  i*  liot  speicificatly 
required  by  diis  rule,  in  the 
Departmenf  s  view  a  dally  accounting  of    ' 
the  usage  of  each  donated  food  is  an 
essential  part  of  good  management 
practice.  A  perpetual  inventory  record 
should  show:  (1)  Dates  of  all 
transactions^  (2)  quantities  withdrawn; 
and  (3}  balance  of  food  In  storage.  The 
physical  inventory  will  then  Serve  as  a 
check  on  die  accuracy  of  die  inventory 
record*.  Any  ma}o»  dlfferances  in  die 
two  inventories,  however,  must  be 
investigated  fliorouf^y.  Corrective 
actfofri^lie  takA  Mud^^ly  ^d 
rapoitl^  10  thadlitHbadi^  agni^. 

8itt0«  diii  nteni^llM  ^t  &  FV^ 
inveiitorjr  infbtfiiadiMi  ba  maliitafaiedofa 

sabnflbirfNi  of  Ms  InfbrmadSlb  te  ttt^'^'*^ ' 


FNSRai 
rule. 


25aJ4ia)af  theyrapaaednfa  j 

inven 

subdistributiag  t 

agencies  i 

justification  tor  a  J 

approved. 

A  total  of  eighty  oaauBeats  Mws 
received  *■  drispaavislan.  .?H*waty4BMr 


commentan  ■eoBaMMBdad  Ihat  i 
proviaiaa  be  dnlatad  •r  lawiiai  far  da 

ofCarad  OB^  aoca  a  jwac  aad  (4  Aa 
Departmatt'*  palicy  far  ■hippiag  aaly 
trudcload  fak*  give*  aoma  State*  a  jtear** 
allotment  at  one  time.  Howovai;  aevenl 
commenters  endorsed  the  ntquirnnmnt. 
asproposed. 

The  psoviaion  timifii^  (he  inventory 
level  to  a  aix-numdi  si^iply.  unless 
justification  lor  a  higbar  level  is 
approved,  is  letainedla  i  2S0J4(eJ  of 
this  interim  rule.  Audita  ly  OIG  «ad 
GAO  have  dkdosed  major  praibleais 
associated  with  excessive  inveatoiy 
levels.  Hie  rqiorts  in^tnai^iJ  ftal 
excessive  Inventories  resulted  in 
inoeased  atorage  costs,  greater 
potential  for  infestetion  and  spoilage 
and  difficulty  In  effectively  usiqg  die 
product.  In  adffifion.  in  instance*  when  a 
food  item  may  be  offered  onl(y  once,  the 
limited  supply  of  a  food  item  1*  cuffident 
justification  for  either  die  dlstributiog 
agency  or  FNSRO  to  approve  a  higher 
inventory  level  Abo,  the  Department  i* 
trying  to  eliminate  inconsistendes  to  the 
commotfity  program  whenever  possible. 
Retaining  die  siX'^nonth  inventoiy  level 
provision  wilimake  the  Food 
Distribution  Frogram  consistent  with  die 
current  inventory  Bmitations  on 
processors  partidpatlqg' under  the 
National  Commocfity  ItecessiAg  System 
and  Stote  processiAg  contracts. 

Finoucial  Mnnt^grtnemt 

Section  813  of  Pub.  L.  100-77  extended 
the  date  for  prohibiting  the  assessment 
of  fees  for  the  Intiartatu  oeit  of  atorage 
and  trawsportation  under  ftat  gl  of  drfs 
chapter  threap  September  30,  MOB. 
Aooordlngly,  thi*  noiafi*aretieaary 
reqaireawnt  ha*  bees  indudcdin 
§  250.1S(aKZ)  ef  tto  isteitai  rale. 

Clfuma  for  Improper  DiBttibiOiom,  Lorn 
of,  orDcaaogietoDoaatedFoodaaod 
Use  of  Fani  Accruing  pem  Ckuau 

Section  2fOJ^  of  <ba  I 
reguls 


inventory  aheitages  ar  Ids*bs.  Secfiea 
250.6(k)  at  we  oaneA  TCgiAsfiaM 

of  funds  aocndagfrwn  elriiB*,  as  wefl  a* 
the  use  rf fiaris  aiw  i  uliig  ffi  iii*  ether 
aspects  of  preyam  •perafion*.  At  die 
time  faeusairii  itiluIuuetoPart  2SB 
were  propaaea.  a  oetarariaatioB  was 
made  <Mrt  failhcr  coaaideiaUoii  slhodd 
be  given  tadwpreeedare*  far  puisuiug 
dains  and  die  use  of  faads  aecraed  as  a 
result  of  aarh  riaiai*  aitiuii.-T1ws. 
§S  250.15(c)  and  (fKl)  were  reserved  in 

ifiC  pVOpOSOO  I^HS*  IWC8!QS6  Q  pTOpOSOQ 

rule  soUdting  ooauieirtB  en  Iheae 
preoeoare*  aa*  not  tieen  paDniflieo.  uie 
provision*  spedBad  in  f  tSBi^ffl)  nml 
(K)  a«  ale  cBrein  nae  have  veen 
incmyuratodintodds  interim  nde.  Since 
these  previsiaBB  ^re  merely  being 
incorporated  from  die  toiieut 
regnaBom,  no  aeamento  are  being 
solidted  at  this  time.  The  Departraenl 
intenss  to  penfiMi  a  propoeeo  nle 
addressing  Aese  pttmstens  at  a  later 
date. 

Use  ofPragpaiB  Fmtda 

AUamrOble  Administrative  Expenaee 
Secttoa  2Mili(f)(3)  af  die  prapoaed  (ale 
listed  soflw  aKampies  ofanaMowable 
expenses  aad  alao  refareaoed  the  Office 
of  ManageneaA  and  Budget  (OMB) 
Circular  A-<i7,  which  ontne*  in  more 
detail  &*  axpeadHvea  for  wMch 
program  funds  caimot  be  used.  Since 
this  circular  describes  allowable 
expenses  die  Depaitmeut  Ad  not 
believe  it  was  necessary  to  repeat  die 
entire  RedN  indie  proposed  rale. 

t\  HKai  ev  Hiae  comments  was 
received  on  this  provieion.  The  majority 
of  commeateis  were  in  favor  irf  the 
provision.  Some  eonmentera 
recommended  €iat  OMB  (Srcdar  A-12Z 
also  oe  inuluued  ence  tfisliiuuUiig 
agencies  have  contrecto  With  private 
nonprofit  oigeaicadon*. 

Althoa^  die  prepoeed  rule  referenced 
OMB  Omrfar  A-07,  the  Department 
recognizes  that  ft  i*  more  appropriate  to 
ref  erenoe  die  pot  Hob  of  the 
Deimtnenf *  IMferm  Federal 
Asdst^Kje  regaladon*.  7  GFR  Part  3015, 
Subpart  T,  wUch  inplemeirtB  die  OMB 
Cvnaan  concerang  Cost  Fmdptes, 
indudiag  A-07  aad  A-i22.  Therefore, 
this  iBiaiim  rale  lafeiBBce*  7  CPU  Part 
3015,  Subpart  T  rather  than  die  drculars. 
This  preaMoa  ha*  afaobaea  redrafted 
to  asaka  dear  dHt  tw  Hat  of 
unallowable  coat*  i*  not  eidnastive. 

ExcesePimde  Tliera  are  two  ways 
which  fund*  can  aocrae  la  dMribudng 
laa  a  raa^R  of  program 


Certite 
arepaovUad 


operation*:  {I)  Iteoa^  Ae  coBecdon  of 
distribadaB  charge*;  and  ffl  iIupb^  die 
sale  of  coaftaiaara,  salvage  of  dooated 
foods,  iusuranoe  oelleOdoB  ar  recoveries 


ntmioss  or  damage  cMms.  Cut  reiidy 
the  ragandons  apedficaSy  apell  out  die 
uses  of  (hese  two  categories  of  fonds. 
Distribadng  agendas  are  required  to 
review  at  least  once  each  fiscal  year  die 
receipt  and  expaudltnre  of  funds  to 
ensve  that  fond  balances  are  not  in 
excess  of  program  needs,  ff  funds  are 
found  to  bie  excessive,  the  distofbutiqg 
agency  is  required  to  reduce  such  funds. 
If  excess  funds  accumulate  as  a  result  of 
collection  of  (fistribution  diaiges,  such 
excess  funds  riundd  be  used  to  reduce 
audi  charge*  or  be  returned  to  the 
cuutributor.  ff  excess  funds  accrue  bom 
the  sale  of  containers,  salvage  of 
donated  foods,  insurance  or  other 
recoveries  bsem  loss  or  dam^e  daims. 
such  funds  shaH  be  used  to  reduce 
distribution  charges,  purchase 
additional  bods  or  be  paid  to  the 
Department 

Section  25ai5{I)(3)  af  &e  proposed 
regulations  jaovided  precise  guideline* 
for  deteimining  what  constitutes 
"excess  faads".  Staoe  distiibuti^ 
agendas  use  these  fund*  for  diilerent 
purposes,  no  specific  dfdlar  limit  wa* 
proposed.  The  term  "excess  frinds"  was 
defined  as  fimds  exceeding  the  previous 
three  month's  expenditures.  The  total 
expenditures  for  the  previous  three 
months  is  die  "mayimum"  amount  of 
funds  wdiich  the  distributing  ageacy  aiay 
have  in  its  account  F^iads  which  exceed 
this  amount  vren  considered  ia  excess 
of  program  needs  iintirss  the  distrtbiitiag 
agencies  provided  jwtifinaHon  of  the 
need  far  such  foods  and  the  JHsttficatioa 
was  approved  by  FNSRO.  In  some 
instnoe*.  dia  FNSRO  aiay  have 
considered  fand*  .equal  to  or  leas  than 
the  expendilaro*  far  die  previoa*  three 
months  to  ha  iaaicoa**  of  adiat  was 
needed,  fa  anch  instances  the 
distribatiog  agancy  ares  required  to 
reduce  s«m^  fmd*.  Bxpenditares  of  a 
nonreourriqg  aatorc  arere  not  faduded 
in  die  detarmisMdanef  total 
expandifara*  far  the  prevtou*  three 
months. 

A  total  of  farty-frnr  canoDeats  wa* 
received  on  the  paapoaed  definitwa. 
Three  caaHBeafar*  were  in  favor  of  the 
definitiaa  of  aaoaa*  fands.  white  forty- 

Generally,  commenters  contended  diet 
basing  the  definition  on  the  previous 
three  months'  expenditures  might  be  too 
restncdve.  CommeBters  provided  a  wide 
range  of  HaMDame*  on  wfaidi  to  base 
this  definidaB.  nie  main  concern  wai 
that  distrwaSng  agaade*  mmt  have 
enough  fuuus  to  ooBonct  iiunual 
business  dariqg  die  mondn  of  hi^ 
expenditures  and  low  revenues. 
In  order  to  provide  cBstrlbuUiig 
agencies  widi  more  flexibilityi 
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S  2S0.15(f)(3)  of  th*  intarim  rale  dcfioM 
•xcciM  fiinds  difilBrandy  dqMnding  ion 
tbe  MQtce  (tf  the  fund*.  As  stated  akove, 
there  iue  several  ways  distributiag 
agendes  can  accrae  fiinds;  tfaioi^  the 
coHecttonofcBstributkmchaigesand 
throngli  the  sale  <rf  containers,  salvsge 
of  donated  foods,  insurance  ooUection  or 
recoveries  from  loss  or  damage  daiau. 
Since  the  aUowable  uses  of  the  fundi 
depends  on  the  sonroe  of  the  funds,  in 
this  interim  rale  dlstiibatii^  agencies 
are  teqidrsd  to  maintain  separate 
aceoMite  for  die  two  types  of  holds:  an 
<H>eratiiig  aooonnt  based  on  diattttnition 
charges  and  a  salvage  account  based  on 
the  sale  of  containers,  salvage  and 
claims,  etc  At  a  mniriminn,  Uie 
(qieratlng  account  fiinds  shall  not 
exceed  Ae  sum  of  the  previous  year's 
highest  three-month  expmditures.  Funds 
exceeding  this  nmiriniiiiin  shall  be 
considered  in  excess  of  program  needs 
unless  the  distribntiiig  agency  provides 
sufBdent  fustification  as  to  me  need  tm 
such  fiinds  and  receives  aiqiroval  from 
the  FNSRO.  Hie  FNSRO  may  determine 
that  fonds  equal  to  at  less  dian  Oe 
expewttfaues  for  die  previous  year's 
hi^wst  diree  months  are  in  excess  of 
what  is  needed.  In  such  instances,  die 
distributing  agency  riiall  also  seduee 
sodi  fimik.  As  required  in  die  proposed 
rubi  tfcjttsss  faMb  aeenmnlate  by 
reesoB  of  ooBeoliaa  of  distribution 
chaigss.  sMh  iiads  ihall  be  used  to 
rsdnce  SMh  changes  or  aliall  be 
retorned  to  the  contributor. 

The  sahtige  account  ftmd  will 
normally  haw  inegdar  daposite  and 
irregtolar  ejqienses.  Since  nopreciUTlng 
unbodgeted  expenditures  will  be  made 
out  of  the  salvage  account,  the  interbn 
rule  sate  ne  hmit  (» this  aceoonL 
F^SKO  most,  however,  give  prior 
aniroval  to  each  deposit  or  te^ttditure 
wUch  is  in  excess  of  $2,5001  Since  dw 
interim  rule  does  not  set  •  Umlt  on  die 
amount  of  fiinds  «^ich  can  aocroe  from 
the  sale  of  containers,  salvagjB  of 
donated  loods,  iaseranoe  cgfiactioaw 
reooveriae  of  daims  for  dm  leas  or 
damags  of  dontod  foods,  the  portion  of 
the  pcopasod  nde  ooncemfaag  the  use  of 
excess  famii  of  dds  type  has  been 
deletsdllUe  use  of  die  salvage  aoooant 
fundsis  gevamed  by  paragraph  (f)(1) 
and(fK2). 

Mainteaance  of  recorda 

The  proposal  in  1 25ai8(aX4)  required 
processors  orother  entities  wdddi 
contract  with  a  distributing  agency, 
subdistributing  agmcy  or  recipient 
agency  to  ke^  records.  While  die 
Department  consideri  food  service 
management  companies  end 
warefaMDuses  to  fall  in  die  category  of 
"other  entities",  to  avoid  coodhsion  the 


interim  rate  has  been  amended  to 
spedfiaQy  name  these  two  poius. 

Dtstnbtiing  ageacy-spoiadtaa  audita. 
Section  2Saia(b)  of  ttie  proposed  rate 
required  each  distributing  agency  to 
iwovide  for  audite  of  all  food 
distribution  pra^am  operatioos  that 
indude  examination  of  reconds 
pertaining  to  dcmated  food  acquisiUon, 
Btorags,  distribittion.  processii^ 
acdvities  widiin  dka  State  (except  for 
that  of  malti-State  processors)  mid 
financial  infoimatimi. 

Fifty-three  oonunente  were  received 
on  diis  requirement  Fifty-one 
commenters  ofqiosed  the  provision.  The 
malority  of  the  commenters  were 
concerned  that  the  cost  outweighed  the 
benefite  and  that  the  audite  served  no 
usefid  purpose  since  they  wen  mainly 
fiscal  in  nature.  Most  commenters 
recommended  that  the  requirement  be 
deleted. 

In  response  to  die  commente  received, 
this  interim  nde  eliminates  the 
distributing  agency-spoMisored  audit 
provision.  The  Oepaiiment  has 
determined  diat  strengthening  the 
review  requiremente  (|  2Se.l9(b)),  n^iidi 
focus  ea  ^Qgram  operations,  te  a  much 
mora  eflhctive  means  of  ensoring 
ai^Mopriate  overall^  of  program 
admiidstratioB.  Fiscal  matters  will 
cQBtiine  to  be  reviewed  hi  aodite 
conducted  under  the  Single  Audit  Act 

Revie(m 

The  current  regulations  contain 
minimal  monitoi^  provisions 
applioidrie  only  to  distribnthig  agendes 
and  Stote  Agandes  on  Agfaig.  Section 
250.19  of  the  proposed  rale  strengdiened 
the  monitaiing  providens  to  ensura 
incraased  accountebility. 

Section  25aiO(b)  of  die  proposal 
retpired  to  FNS  to  estebbsh  ewafaiaUon 
procedures  to  determine  whether 
disMboting  agendes  have  carried  out 
die  moviaions  of  diis  Part  md  FNS 
guidelines  and  instructions.  Sinos  diis 
requicantent  involves  intsmal 
di|Mttmentel  proeaduies,  rather  than 
the  review  reqafesBMotefor  dtetriboting 
agencies,  it  has  bem  removed  from  thte 
interim  rate.  Hie  Dqiartmaat  will, 
however,  be  providtng  farther  assistance 
and  guidance  to  distittmtiag  agendas  to 
ensure  that  the  procedures  sstabUshed 
for  revtewB  will  anoompass  all 
operations  covered  by  thte  Part  As  a 
result  of  the  deletion  of  thte  requirement 
proposed  1 2sai9(o}  and  (d)  have  been 
redesignated  in  the  interim  rate  as 
I  ZSaiiCb)  and  (c).  respectively. 

Section  2Sai9(^  of  die  proposed  rate 
required  annual  reviews  hy  the 
dtetribating  agency  of  ail  dtetribating 
agency  lavd  storage  facilities,  all 
processors  (other  dian  multi-State 


prqcessw^  and  saost  food  service 
management  companies;  the  proposed 
rate  also  required  periodic  reviews  of 
recipient  agendes  ttatraosived  donated 
food  bat  wera  aot  sobloet  to  reviews 
under  die  odter  FNS  proy  am 
regntetioiis.  Tbus.  the  disMbuting 
agency  would  review  charitable 
institutions,  nonprofit  summer  camps  for 
children,  and  nutritkm  programs  for  the 
ehteriy.  BoCaose  trf  variances  within 
States,  the  proposed  rate  did  not 
estabBsh  mtebaom  review  frequendes 
for  these  tec^ent  agendes  but 
spedlteafly  reqaested  diat  commenteks 
make  reconaneiidations  about  the 
frequency  (rf  reviews  requfred  for 
adequate  coverage. 

Forty-five  comment  letters  were 
received  on  the  requirement  for  a  formal 
State  monitoring  system,  and  all  but 
three  expressed  Oppodtion  to  one  or 
more  providons.  The  most  frequent 
objection  was  that  the  added 
respondbflities  for  didrlboting  agendes 
would  faicrease  costo  for  activities  for 
which  no  Federal  admlntetrative  funds 
are  provided.  Naverdieless,  twenty-eight 
commentars  saw  die  nead  for  some 
depee  of  periodic  moidtoring  of 
redpiem  agendes.  However,  none 
recommended  diat  more  dian  SO  percent 
of  tfaf  oudeti  hi  any  diwiy  be 
reviewed  eadLyear.Of  the  sevanteen 
camment  lattets  axpcMdng  dews  on  die 
fraqaeaqfrof  4»aili  vteilaAa  raoipient 
agenfies.  ttto  racQauaaaded  that 
charftabla  tostitodons,  nutrition 
progomis  for  the  elderly  and  summer 
camps  ail  be  placed  on  a  4-year  revtew 
cycte  for  dte  Food  INstribBlion  Program 
similar  to  dut  nffuiied  for  dm 
AssesMBBsnt  liupiovBiaiBt  and 
Kfonitoring  System^AIIIS)  under  die 
regulations  for  th^Nad^nal  School 
bmdi  Program  (7  CFR  Part  210). 
Alternate  recommendations  were  that 
reviews  of  these  recM«nt  •8"Bdes  be 
conducted  every  2  years,  3  yean  or  5 
yeaxa. 

Based  on  dw  comoMBters' 

experience  with  ravtows  for  other 
programs,  1 2Sai9(b)  of  the  interim  nde 
establishes  a  4-yaas  oycte  for  review  of 
charitabte  institations,  nonprofit  - 
summer  casqis  and  nutritirai  programs 
for  the^deriy  with  annual  on-site  vidte 
required  for  not  less  than  25  percent 
each  year.  The  2Siiercent  of  the 
redpient  agendas  chosen  to  be 
reviewed  each  year  must  result  in  all 
redpient  agendes  being  reviewed  onca 
every  four  years.  Hm  hiterim  rule  also 
clarifies  the  scope  of  theee  reviews. 
Sections  25ai9(bXlNi)  and  (iv)  reqoira 
reviews  to  indnde  oiMite  reviews  of 
storage  facilities  used  by  these  rsdpient 
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agendes  and  a  review  of  all  contrscto 
between  the  recipient  agency  and  food 
service  management  companies. 

Several  commenters  were  concerned 
about  the  emisuon  from  die  pn^sed 
rule  of  a  monitiving  requirement  for 
Child  Nutrition  Pn^ram  outfete.  These 
commenters.pointed  out  that  while 
program  regulations  under  Part  210, 225, 
and  228  require  periodic  reviews  of 
schools  and  institutions  receiving 
commodittes,  there  is  no  requirement  to 
review  the  commodity  activities  of  those 
redpient  agencies.  Such  a  review  should 
indude  an  examination  of  ordering, 
.  storage,  use  and  accountability 
proc«iures.  The  commentere 
recommended  that  these  ouUeto  be 
required  to  be  reviewed  periodically  by 
distributing  agencies. 

The  Department  recognizes  this 
concern  and  upon  re-evaluation  may 
decide  to  require  that  these  Child 
Nutrition  Programs  be  reviewed. 
However,  since  the  proposed  rule 
omitted  such  requiremente,  die 
Department  will  address  thte  matter  in  a 
proposed  rule  or  other  means  to  ensure 
that  these  oudete  are  monitored. 

The  provision  of  S  25ai9(c)(l)  of  die 
proposed  rule  required  an  ainnual  review 
of  all  food  service  management 
companies  except  those  contracting 
with  schools.  Because  of  commenters' 
concems^the  final  rule  requires  a 
biennial  review. 

The  interim  rale  retains  the 
requirement  for  an  annual  review  of  all 
distributing  agency  level  storage 
facilities  as  also  reflected  in  9  25G.14(b). 
The  interim  rule  also  darifies  that  these 
reviews  must  be  conducted  on-site.  As 
required  by  9  250.14(b),  the  distributing 
agency  shall  ensure  that  local-level 
storage  facilities  are  reviewed  by 
appropriate  recipient  agency  personnel. 

Section  250.ig(b)  also  requires 
distributing  agencies  to  conduct  review 
of  single  State  processors  once  every 
two  years  rather  than  annually  as 
-  proposed.  The  Department  determined 
that  the  frequency  of  once  every  two 
years  will  provide  sufficient  control 
based  on  reconsideration  of  the  value  of 
commodities  going  to  the  processors.  If, 
in  the  performance  of  its  review 
functions  the  distributing  agency 
discovere  deficiencies  or  potential 
problems,  corrective  action  should  be 
taken  to  eliminate  the  deficiency 
immediately. 

Nondiscrimination — Section  250.21  of 
the  proposed  rule  was  reserved  for  the 
program's  nondiscrimination  provisions. 
The  Department  determined  that  further 
consideration  be  given  to  developing 
expanded  provisions  on  prohibitions 
against  discrimination  on  the  grounds  of 


age,  sex,  or  handicap  as  required  by 
Titte  IX  of  the  Education  Amendments 
of  1972,  section  504  of  the  Rehabilitation 
Ad  of  1973,  and  the  Age  Discrimination 
Act  of  1975. 

Upon  reconsideration  the  Department 
has  determined  that  tibere  is  no  need  to 
publish  a  separate  Food  Distribution 
Program  rule  covering  these  prohibitions 
since  there  are  Department-wide 
regulations  (7  CFR  Parts  15, 15a  and  15b) 
already  in  place  that  are  binding  on  aU 
programs.  Therefore,  9  250.21  of  this 
interim  rule  states  the  applicable 
prohibitions  against  discrimination  on 
the  grounds  of  age,  sex,  handicap,  race, 
color  or  nattenal  origin  and  proves 
reference  to  the  Department's 
regulations  and  instractions  concerning 
civil  righte. 

State  Processing  of  Donated  Foods 

Ab  discussed  above  in  the 
Supplonentary  Information  section,  the 
Department  published  in  the  Federal 
Regteter  two  regulations  concerning 
State  processing  of  donated  food.  Since 
commente  have  already  been  taken  on 
these  rules,  the  Department  is  not 
accepting  anv  further  commente 
purauant  to  this  rulemaking,  lliese 
provisions  are  only  induded  to  provide 
a  complete  vereion  of  the  Food 
Distribution  Program  regulations  for 
reference  purposes. 

Nonprofit  Summer  Camps  for  Children 

Section  1562  of  Pub.  L  99-198 
amended  section  4(b)  of  the  Agriculture 
and  Consumer  Protection  Act  of  1973  to 
change  the  age  limit  of  children  fitim 
"under  18"  to  "18  years  of  age  and 
under".  Accordingly,  this 
nondiscretionary  requirement  has  been 
included  in  9  250.40(a)(2)  of  the  interim 
rule.  This  change  in  law  is  also  reflected 
in  a  change  in  the  definition  of  adults 
fivm^iersons  18  years  of  age  and  over  to 
peraens  19  years  of  age  and  over. 

Section  250.40(a)(l}(xi)  of  the 
proposed  rule  required  that  the 
agreement  between  the  camp  and 
distributing  agency  include  an 
assurance  that  excess  conunodity 
inventory  be  returned  to  the  distributing 
agency.  A  total  of  eight  comments  were 
received  and  all  of  the  commentere 
opposed  the  provision.  Commenters 
suggested  that  remaining  inventories  be 
redonated  at  the  distributing  agency  to 
other  recipient  agencies  at  the  end  of  the 
camping  session.  Commenters  also 
suggested  that  foods  be  transferred  per 
instructions  of  the  distribution  agency. 

Section  250.40(a)(3)  as  proposed 
required  distributing  agencies  to  transfer 
all  donated  foods  remaining  in  summer 
camps  at  the  end  of  the  camping  session 


to  other  redpient  agencies.  The 
Department  notes,  however,  that  some 
confusion  may  have  resulted  fit)m  the 
use  of  the  terms  "transfer"  and 
"redonate."  Section  250.13  uses  the  term 
transfer  when  commodities  are  moved 
fixim  one  recipient  agency  to  another 
within  a  State  and  redonate  when  a 
distributing  agency  is  uinable  to  use  the 
commodities  and  requeste  the  FNSRO  to 
move  them  to  another  distributing 
agency.  To  be  consistent  with  this 
usage,  9  25C.40(a)(l)(xi)  has  been 
revised  to  require  summer  camps,  at  the 
distributing  agency's  option,  to  transfer 
any  remaining  commodities  in 
accordance  with  9  2S0.13(e)  or  to  return 
them  to  the  distributing  agency  for 
redonation.  A  parallel  change  has  been 
made  to  9  250.40(a)(3),  induding  cross 
references  to  the  transfer  and 
redonation  provisions  in  9  250.13. 

In  addition,  9  250.40(a)(l)(x)  has  been 
changed  to  require  assurance  that  a 
recondliation  of  the  physical  inventory 
will  be  conduded  at  the  end  of  the 
camping  session.  This  change  is 
necessary  to  be  consistent  with  the 
Annual  reconciliation  requirement  of 
9  250.14(d). 

Charitable  Institutions 

Under  section  416  of  the  Agricultural 
Act  of  1949,  as  amended,  charitable 
institutions  are  eligible  to  receive 
conunodities  to  the  extent  that  they 
serve  needy  persons. 

Section  250.41  of  the  proposed  nde 
established  a  uniform  means  of 
determining  the  needy  population  of 
charitable  institutions.  In  order  to 
eliminate  the  varying  and  often 
unreliable  methods  for  determining  the 
number  of  needy  pereons  served  by  a 
charitable  institution,  the  proposed 
regulations  required  the  distributing 
agency  to  determine  the  number  of 
needy  persons  by:  (1)  Determining  the 
percentage  of  subsidized  income  by 
dividing  the  subsidized  income  by  total 
subsidized  and  nonsubsidized  income; 
and  (2]  multiplying  that  percentage  by 
the  average  daily  number  of 
participants.  For  the  purpose  of  this 
section  "subsidized  income"  was 
defined  as  income  from  public  tax  funds 
which  is  provided  on  behalf  of 
participants  that  have  been  determined 
to  be  in  need  of  financial  assistance 
through  a  means-tested  program  such  as 
Medicaid  or  income  received  through 
private  federally  tax-exempt 
contributions  which  provide  for  the  care 
of  participants  the  institution  has 
determined  to  be  in  need  of  fmancial 
assistance.  "Nonsubsidized  income" 
was  defined  as  all  other  income. 
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indadiiig  yayxnents  ma^j^f  by 
institutional  part! dpaafs  Bar  wrviccs 
received  and  payments  made  on  behalf 
of  participants  by  penona  legally 
responsiUe  for  their  aupport.  At  a 
minhnmn,  any  fflna  die  nombei  of 
partfcfpanta  hi  an  fostftntlon  or  the 
amount  of  faicome  biereased  or 
decreased  by  ten  percent  the  bistltutlon 
was  imuired  to  notify  the  dhtrlbatiog 
agency.  The  (fistrftotfaig  agency  was 
then  to  revise  fluanulal  and  participation 
data  to  reflect  such  changes. 

A  total  of  tbirty-two  comments  were 
reeeired  on  the  amnnmm  reqtrirement 
forrepuituig  ehaufes  iii  the  population 
or  income  c^an  fantftotimi.  A 1^ 
conmenters  recommenfled  ttat  hospital 
and  nuiviRf  hone  caaehMida  be 
detemuiefi  b^  Medicaid  patient  count 
as  an  aKemathre  to  the  percent  of 
subsidized  income  raednd.  Twenty- 
ei^t  coubULulenr  opposed  the  provision 
on  tte  basia  tint  il  vme  mteaKstie, 
unmana^Hble,  to*  Unv  ooBsoniag  and 
tfaar  it  woold  fanrease  east,  paperwerit 
andwosidoad. 

In  respoBsatocaaMHanfers*  eonoenw, 
the  Depegti— t  hm  dsrtdadi  t>  permit 
an  allpaattpe  mmlkai  t»  dalsiMiuB  iie 
needy  popuiatitMi  of  diaritable 
institutions.  This  alternative  method 
allows  institutions  to  count  the  number 
of  pcopla  racciviag  beHfiSs  mdir  a 
mean»4ealed pm§twm  Vm  asoapie;  if 
an  institaMoabadlflBpaiieBlB  mid  10  of 

under  a  means-tested  psqpam.  Lc 
Medicaid,  thm  dMioaabcs  sfiH  be  (he 
basis  for  dUaawniBg  tha  ^•^ip*  oi 
donated  bedathat  inatitntiaB  wiU 
receive.  Thua,  &•  htfetim  rofe  requires 
distributing  aganciea  to  ih  In  i  nana  tfe 
number  of  aaedy  pasaoaa  being  served 
in  a  charitable  inatitation  hg  using  the 
subsidisad  '"vi'iiift-*"rmla  ot  by 
counting  the  nyaber  of  aaad^  peraeaa 
receiviag  brnafits  under  aaolhar  means 
tested  pcogram. 

'TheOepactment  ia  also  filimiBatma 
the  requitemant  fat  rwpprtiiig  te»  percent 
changes  in  the  popolatiaaoc  income. 
The  inrnmy  and  averagie  daily 
participation  figures  tefteded  in  the 
agreemeat  aliall  l»  used  in  detanniaiag 
the  number  oi  need^  pessoaa  beisA 
served  by  the  i»««fnH^iT  in  accordaoce 
with  the  abavc  fbtmulaak  These  Cgaies 
will  be  based  on  the  uutifution's 
financial  and  participafian  data  for  the 
previous  year. 

Section  ZSa4l  of  the  proposed  rule 
also  required  that  the  agreement  kichde 
assurance  tliat  the  tax  exempt  status  be 
maintained.  Upon  reconsideration  (he 
Department  has  dedded  to  delete  this 
provisimi  since  veiiScatlon  of  tax 
exempt  status  is  hichided  in  die  updated 
information  die  (fistributtng  agency 


obtaiBfrbosa  tba  nhsrtsMs  JMtihiHnn 

lauiStiom,  dia  dafinlHHsaf 
"rharftabfainalihitian"  In  Sactioa  290.S 
of  the  proposed  rule  required  that  a 
rhari  table  iastiltioD  Bat  ealybe 
nonprofit,  htf  ala»  sfsite  a  ■B»pw>gt 
meal  service.  A  total  af  diirty4aiw 
ronnneats  was  Becetvad.  Poai 
commentaea  agpaad  «ntb  the  pro^daloa 
wtaila  thir^  oosMnaatan  obiacted  for 
reaami*  suck  aa  th»  iBGseasad 
adminietrativa  bwdea  nssetiafcd  with 
the  review  af  «k  ssgaaiaatiaa'a  fiatinrial 
reconia  wbisb  wooU  have  ta  be  dooa  in 
order  to  dalaffminp  if  the  moal  aervice  is 
nonpcofiL  Based  en  tbe  coauBenteis' 
concerns.  theD^^aataaat  has  le- 
evalnatad  ita  pasilioa  ob  thia  provision 
and  has  deleted  the  nonprofit  meal 
service  language  from  the  definition  and 
deleted  (he  defMtion  of  "nonprofit  meal 
service". 

Swna  mmaitBlrts  lecemaianded  that 
VeteroB  AteiasatntioB  (VA)  baapitola 
finfl  past  ssroBdniy  irhonla  b«  iarhahd 
in  Um  delaMoB  of  cbaiitaUs 
JnstitutieBs.  SJBee  deBslsd  iboda  ase 
provided  by  tfaa  CeaMBodlty  Credit 
Corporatiao  diiaetly  (»  die  VA  hospitals, 
these  haapifala  arc  net  incladed  in  (he 
defiaition.  The  D^astment  ha»  bo 
legislative  autesilgr  to  provide 
commoditiea  la  peat-aecoodvy  sehoob. 

Correctional  Institutioiw—lhBn  is  no 
specific  legislative  authority  for  USDA 
looo  (juuatoune  to  nonfederal,  adult 
correctionak  iasfitutians.  However,  die 
uepasiBMM  Bae  octeiBaaea  tiMt 
uudtBttena  wUdt  carry  oa  pragraaia  of 
rehabililatieB  fer  their  inmates  ssajr  be 
classified  aa  "dmirtidile  testitatlans" 
within  the  intent  efsectieai  436  oi  the 
Aghadhnd  Act  of  IMBi  as  ameaded.  fai 
ordee  to  disHspish  between  eliglbk 
conectleaal  iostitBtiane  aad  ioeligihte 
penal  taetatalieaA  Seefion  2Sa41iaM2)  of 
the  proposed  role  adapted  die  difarili^ 
criteria  foe  adult  cosMCtiQiial 
institution*  to  roosiwB  food  doBstioaa  as 
contained' i»FN&histoBctiao7e»-aklB 
order  to  leceiee  doasrted  food«  adoH 
correctional  faciitiea  mast  fimdwrt 
rehabilitaifoa  prspt^s  vriddi  aro  |l) 
avadabla  to  a  ■H^sri^  of  iBBiBle*  and 
(2^rf safSnant  aeope  to  permit 
partidpatna  (fos  B  BstolaHBi  a<  10  hours 
per  weak  per  iaiBat^lveidier  a 
nu^SBity  eC  the  totat  iamate  population 
or  »Bia|esity  of  rontenced  iama(ea. 

A  total  of  six  eoBBMBto  waa  received 
on  this  reyiiremeot  Poor  coBBmanters 
opposed  thv  pnviaian»^  nguttlirig  that 
the-tenhoBt  per  week  rehabilitative 
program  be  eliBiiaatedL 

As  stated  in  the  prngram  tula;  JB  the 
absence  of  express  le^hrtive  aulbarity^ 
for  USDAJbod  donationa  to  nonfederal 
adult  correctibnal  institutions,  Ae 


rehabUitalism  for  Mieki 

da 

The] 

consii 


»2SIMl|aX9is 


Nutrition  PtogjNim  for  the  Elderly 
Ittt  fiest  ssMenas  to  1 290>ie(a)  of  die 


widitfaej 

responsible  far  adtoiaistering  I 
funded  under  THies  m  or  VI  of  Ae  Older 
AmericBBS  Act  of  1MB  hi  eccosdaaoe 
wi*  1 2Sai2(b|  BBlese  dto  9toto  Agmicy 
on  Aging  has  elected  to  istaiie  eA  cash 
in  lieu  cl  dsaaled  food*,  Aa  eoimnenters 
pointed  out,  tbe  etectien  of  cask  in  Rea 
does  not  piewiwt  Ae  State  Ageiiuy  ea 
Aging  from  obtolnhig  certaia 
commodWes  in  addMun  to  the  cash  in 
lieu  of  the  per  metA  rate  of  donated  food. 

1  BCfdOVCfi  IIIK'  89flR'BflO&  1189  DC6S 

deleted. 

In  addition.  1 299.42  of  the  proposed 
regntstfone  specified  (hat  no 
adjustments  in  commodity  aBocations 
would  be  made  on  the  basis  of  meal 
reports  or  estimates  received  after  the 
close  of  dm  dihrd  Federal  fiscal  quarter 
of  the  year  to  which  diey  pertaiir.  Only 
two  comments  were  received  on  this 
provision;  one  in  favor  end  one  opposed. 
The  Department  is  retaining  the 
provision  as  proposed  so  as  to  avoid 
overaSocatian  or  underallocation  of 
food. 

FlJoally.  S  2S(l42(b)  has  beea  amended 
to  reflect  tbe  change  to  the  authorized 
level  of  assistance  made  by  section 
122(cl  of  Pub.  L  100-175  (enacted  on 
November  29. 1987). 

Eimrsencf  Food  A$$i8tmica 

Disaster  Assistance — Sectkm  250.43 
and  25044  of  the  proposed  rule  clarified 
the  responsibilities  of  the  distribatiog 
agency  and  disaster  ocgaaiacatioBa  in  the 
uae  of  donated  fboda  during  a  major 
disBstai.  emergency  or  other  situations 
of  distress. 

Section  25043  of  (he  proposed  rule 
described  (he  procedarea  for  obtaiaing 
donated  foods  to  inatancea  when  the 
Secretary  haa  dctsRBinad  that  a  ma^er 
disaster  or  emerg^icy  exists.  The 
sectiea  efoo  m^Md  the  prsGoduKa  set 
f or^  to  FN6  laatnctiea  TOB-a  leatodtog 

OBlndienieBeewtJeaetotaseeola 
majos  diaaatei  at  nmergBBsy.  Uader  (he 
instrucdoa*  iodtaa  tribal  osgaaicBtiaBa 
could  receive  deaatod  foods  for. 
household  distribution  in  any  inatance 


of  major  disaster  or  emergency,  without 
meeting  some  of  the  requirements  for 
disaster  assistance  in  other  areas  in 
which  the  Food  Stamp  Program  is  in 
operation.  Under  i  250.43(c)  of  the 
proposed  rule.  Indian  tribal 
organizations  would  have  to  meet  the 
same  criteria  as  those  set  forth  for  other 
jurisdictions  where  the  Pood  Stamp 
Program  is  in  operation  before  receiving 
donated  foods  for  household 
distribution. 

A  total  of  nine  comments  were 
received,  lie  commenters  opposed 
various  provisions  in  the  section 
regarding  the  distribution  of 
commodities  during  disaster  and 
emergency  situations.  Commenters  felt 
that  it  was  time  consuming  to  fill  out 
applications  espedally  in  an  emergency 
and  it  was  not  effident  for  States  to 
wait  for  approval  from  the  Secretary  in 
order  to  meet  specific  needs. 
Commenters  also  felt  that  in  an 
emergency  all  displaced  persons  should 
be  considered  in  need  regardless  of 
income  or  sodal  status. 

Section  250.43  has  been  revised  in  the 
interim  rule  to  make  dear  that  it  is  the 
President  who  declares  major  disasters 
and  emetgendes  pursuant  to  the 
Disaster  Relief  Act  of  1974,  but  it  is  the 
Secretary  who  determines  that,  as  a 
result  of  the  major  disaster  or 
emergency,  the  type  of  assistance  in  the 
form  of  donated  foods  that  is  necessary. 
In  addition,  the  interim  rule  provides 
that  disaster  assistance  may  continue  as 
long  as  the  Secretary  deems  necessary, 
rather  than  only  for  the  duration  of  the 
major  disaster  or  emergency.  This 
change  parallels  the  language  of  section 
409  of  the  Disaster  Relief  Act 

Pinallyidie  Department  has  dedded 
to  retain  the  limitation  on  the  household 
distribution  of  donated  foods  in  areas 
where  the  Pood  Stamp  Program  is  in 
operation.  The  proposed  rule  permitted 
the  distribution  of  donated  foods  to 
households  in  areas  served  by  the  Pood 
Stamp  Pro-am  only  so  long  as  the 
Secretary  finds^  that  the  commerdal 
channels  of  trade  have  been  disrupted. 
This  limitation  originated  from  a  former 
provision  of  section  4(b)  of  the  Pood 
Stamp  Act  of  1977  (7  U.S.C.  2013(b)) 
which  permitted  the  distribution  of 
commodities  to  households  in  areas  in 
which  the  Food  Stamp  Program  was  in 
operation  only  on  a  temporary  basis 
under  programs  authorized  by  law  to 
meet  disaster  reUef  need.  This 
limitation,  together  with  the  provision  of 
section  5(h)  of  the  Pood  Stamp  Ad  of 
1977  (7  U.S.C.  2014(h)),  which  permits 
the  distribution  of  food  stamps  to 
disaster  victims  only  after  the  normal 
channels  or  trade  have  been  disrupted 


and  then  resumed,  gave  rise  to  the 
poUcy  contained  in  the  proposed  rule. 

As  noted  earlier  in  the  preamble,  the 
general  prohibition  on  household 
distribution  of  donated  food  has  been 
deleted  from  section  4(b)  of  the  Pood 
Stamp  Act  of  1977.  However,  the 
Department  believes  that  it  is 
duplicative  to  permit  the  continuation  of 
the  household  distribution  of  donated 
food  once  emeigency  food  stamps 
become  available.  Therefore,  the 
limitation  on  the  distribution  of 
commodities  for  household  use  to  the 
period  in  which  normal  channels  of 
trade  are  disrupted  is  being  retained  in 
i  250.43(a)  of  this  interim  role. 

With  respect  to  the  commenters' 
concern  that  delays  would  result  from 
the  need  to  obtain  approval  by  the 
Secretary  prior  to  commencing 
household  distribution  of  commodities, 
the  Department  wishes  to  point  out  that 
S  250.43(c)  required  only  the  prior 
approval  of  the  FNSRO.  The  Department 
believes  that  any  delay  would  be 
insignificant  and  that  the  advance 
approval  is  necessary  to  ensure 
accountability. 

Section  250.43(b)(2)  of  the  interim  rule 
has  also  been  amended  to  clarify  the 
authority  of  the  distributing  agency  to 
use  donated  foods  fitim  any  sources 
within  the  State  in  a  disaster.  The 
Department  believes  that  it  is  imperative 
that  distributing  agencies  have  the  right 
to  use  donated  foods  so  that  they  can 
coordinate  and  direct  all  intrastate 
donation  of  food  during  a  disaster. 

Situations  of  Distress — Section  250.44 
described  the  procedures  for  obtaining 
donated  foods  in  situations  of  distress  in 
which  the  need  for  food  assistance 
cannot  be  met  under  other  provisions  of 
Part  250.  Donations  under  this  section 
may  only  be  made  for  special  group  food 
assistance. 

Section  250.44  of  the  proposed  rule 
expanded  the  current  regulations  to 
clarify  the  responsibiUties  of  the 
distributing  agency  in  the  use  of  donated 
foods  during  situations  of  distress.  In 
addition,  a  limit  was  placed  on  the 
distribution  period  to  no  longer  than  30 
days  and  required  that  the  donated 
foods  is  provided  only  to  groups  which 
are  composed  predominantiy  of  needy 
persons. 

Six  comments  were  received  on  this 
provision.  The  majority  of  the 
commenters  misunderstood  the 
provision  believing  that  if  referred  to 
disasters.  One  eommenter  recommended 
that  the  current  language  be  retained. 

The  Department  has  reevaluated  its 
position  on  this  provision  because  in 
situations  of  distress,  it  is  extremely 
difficult  to  determine  who  is  needy  and 


to  determine  how  long  the  situation  will 
last.  In  reviewing  the  proposed  language 
on  situations  of  distress,  the  Department 
determined  that  it  was  imclear  what 
situations  were  "distress  situations"  and 
which  would  be  considered  "disasters." 
Revisions  (as  previously  noted)  have 
been  made  to  the  sections  on  disaster 
assistance  to  make  those  disaster 
provisions  more  expUdt  In  the  case  of 
situations  of  "distress",  the  Department 
feels  that  the  language  in  the  current 
rule  more  clearly  depicts  the  difference 
between  a  disaster  and  situations  of 
distress.  Hnally,  the  proposed  rule 
Umited  the  duration  of  food  assistance 
in  a  distress  situation  to  no  more  than  30 
days.  The  Department,  however, 
believes  that  such  a  restriction  is 
unnecessary  since  the  Secretary  has  the 
authority  to  determine  the  duration  of 
the  food  assistance  provided.  Therefore, 
Section  250.44  is  being  revised  to 
contain  the  provisions  appearing  in 
Section  250.10  of  the  current  rule. 

Food  Distribution  Program  on  Indian 
Reservations 

The  Department  proposed  in 
S  250.47(a)  that  distributing  agendes 
which  operate  a  food  distribution 
program  on  an  Indian  reservation 
comply  with  S  250.30  regarding  State 
processing  of  donated  food.  This  section 
was  inadvertentiy  included  in  the 
proposal.  CompUance  with  S  250.30  has 
been  removed  fix>m  this  interim  rule 
since  distributing  agencies  for  Indian 
reservations  receive  only  approved  food 
packages  for  distribution  to  households. 
Paragraph  (a)  has  also  been  revised  to 
darify  that  if  there  is  a  conflict  between 
the  cited  Part  250  section  and  Parts  253 
and  254  that  the  Parts  253  and  254  will 
take  precedence. 

Paragraph  (b)  of  this  interim  rule 
includes  a  reference  to  Part  254  Food 
Distribution  Program  for  Indian 
Households  in  Oklahoma.  Reference  to 
Part  254  was  inadvertentiy  omitted  in 
the  proposal.  However,  since  this  part 
also  sets  the  conditions  for  Pood 
Distribution  Program  administration  by 
eligible  Oklahoma  tribes,  reference  to 
Part  254  is  included  in  this  interim  rule. 

School  Food  Authorities 

All  references  to  schools  in  {  250.48  of 
the  interim  rule  have  been  changed  to 
school  food  authorities.  This  is  being 
done  to  darify  the  rule  because  school 
food  authorities,  not  schools,  are  the 
ones  that  sign  agreements  with  the 
distributing  agency  and  which 
administer  the  program  at  the  school 
level. 

Proposed  paragraph  (b)(1)  Quantities 
required  the  distributing  agency  to 
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develop  »  system  to  update  and  review 
caseload  infoiaiatian  by  time  30  and 
Deceaabei  aft  Ike  pwviiia»  hae  been 
chanaad  t»  saqaiM  that  ■>  ealUMtfr  aC 

tW  niF^aiM  dmikf  immher  ^  nwaU  \» 

subsuttcd  a*  eedy  ae  ptaeticable  each 
schoal  year  bat  aa<  later  tiHTB  September 
1.  Thie  dMDge  nKRiy  iaeetparates  die 
requireiaent  as  provided  in  7  CFR 

Offer  and  Acceptance  System — 
Section  2S(U8(e)(Z)  of  tfae  proposed  tule 
prohibifed  the  refusal  of  donated  foods 
in  instances  when  an  oSec-and- 
acceptance  system  is  being  maintaiaed. 
Use  of  tiie  oQer-and-acceptance  ^slem 
permits  school  food  authodtiea  to  order 
only  the  amotmts  and  varieties  of 
donated  feeda  thef  desire  for  the  s^ool 
lunch  proyiisi  on  fee  baeiaefadwace 
notificatian  by  Iha  diatiAntiBg  agency. 
Thus,  thercfaaal  prewiaiea  is  not 
warranted  in  iaataBcaa  wfacD  aa  o9»- 
and-accep4aaee  system  is  betn^ 
maintaiaed. 

A  total  of  fifteen  conunenta  waa    I 
received  on  this  provision.  Nine        *■ 
commenters  opposed  die  requirement 
and  indicated  that  a  refusal  clause  is 
needed  to  help  discourage  waste.  Other 
commenters  expressed  coacem  that  the 
requiremeBt  would  result  in  increased 
storage  costs. 

The  inteiin  rale  retaina  this  provisioR 
as  profoaed.  The  Department  beHeves 
that  '4  the  offer-and-acceptance  system 
ifr  atilized  coireetly  fiiat  schools  wHI  not 
need  toe  20  percent  refusal  provision. 

NomvaktentiaJ  Ctakkare  bmtitutionB 

Section  2S049(b)  of  the  proposed  rale 
required  the  distributing  agency  to 
develop  a  system  to  t^idate  and  review 
caseload  inCsrmatnn  by  June  30  and 
December  30  a(  each  year.  The  provision 
has  been  revised  in  tfass  intesha  rule  to 
require  thai  an  estiiili  of  the  average 
daily  nunber  of  sMsia  be  snbsutted  by 
the  State  agsncy  to  tfae  chstiiboting 
agency  by  (nae  1  of  each  year.  This 
chanp  ia  OBGessary  to  maintain 
consistency  with  the  reqoiremeirt  for 
reporting  the  average  daily  number  of 
meals  as  contained  in  7  CFR  228.6(g). 

Service  bmthaiioaB  i 

Section  250.50(b)  of  the  proposed  rule 
required  (hat  service  ip«tihpft<wi>  submit 
the  most  recent  written  cfftwload      | 
information  by  ApiQ  30  of  each  yeafc 
This  datebasbetmchaa^dintbe 
interim  rule  to  )une  1  to  incorporate  the 
rL-()uifaaant  a«  pcovidad  in  7  CFft 
225.5(b), 


Special  SappJaaaemtcJ  FBodPtagramfor 
Womta,  bloats  and  OuMnm  (WK) 
Proggaat 

State  agencies  which  administer  the 
WIC  progFBm  ate  ellgibfe  to  receive 
donated  nods  front  the  Department. 
Section  2S0t5f  of  the  prop<sed  nde 
outlined  the  procedures  by  which  State 
agencfev  nt&g  request  tne  donated  foods 
for  dsstrHmtlan  to  WIC  Program 
participants.  Those  dlsnated  foods  which 
are  included  6r  the  WIC  food  package 
must  be  paid  fbr  by  the  State  agencies 
with  funds  allocated  to  die  State  for  the 
WIC  Program.  Donated  foods  which  are 
pro vi (fed  to  participants  in  addition  to 
the  quantitiesp  antfcortEed  for  the  food 
package  are  made  avsHable  to  tfae  State 
agency  free  tn  cnarge.  Since  no 
commeirte  werp  received  on  this 
provision.  9  2S9.5I  is  retained  in  this 
mterini  lure  as  proposed. 

List  of  Sahiacts  fa  7  CPR  Part  291 

Aged,  Agricultured  commodiffes. 
Business  and  industry,  Food  assistance 
programs.  Food  donafions.  Food 
processing;  Grant  programs — social 
programs.  Infants  and  children  pri<!e 
support  programs,  Reporting  and 
recordkeeping  requirements.  School 
breakfast  and  hmch  programs.  Surplus 
agricuffm^  commodities. 

7  CFR  Chapter  II  is  amended  by 
revising  Part  25S  to  read  as  fdUUMus: 


SUBCtHMTGR  I 

REGUUVnOM  A«aPOtiaE9-FOOO 

DISTRiBUnOM 

PART  2S0->OONATIOM  OF  FOODS 
FOR  USE  MTHE  UNfTEO  STATES^  ITS 
TERRITORIES  AND  POSSESSIONS 
AND  AREAS  UNDER  ITS 
JURISSICTKMI 


96C* 

250.1  CcMtal  parpoae  um)  scope. 

250.2  Artmiaistratiaa. 
2903  DefiBitiaas. 


SiilspartI 

250.10    EIIgibTe  distriboting  and 

rabdfstribotfng  agencies. 
250.U    ESglbflfty  detenninatian  for  recipianf 

fl^eiicieeaiKf  Kctpients. 
2S0.1Z   AgieeuMiiU  snd  tun  tracts. 
250.13    Distribution  and  control  of  donated 


2Sai4  Storafsfaciiaas. 

250.15  FinawBiBlmaii^aaisnL 

250.16-  MBfcmiiiniUL  aftecorta. 

zauo 

250.181 

2Sai»  RaviawK. 

250.20  SMKtiaaa 

250.21  Ciwiki^iM^ 
2S0;22  rnw^lnfam. 


250.40    Nonprofit  (unmei  camps  foe 

cnfluren. 
ZSMfi    CharHHuk  insiftiif ions. 
250.42    WrtiWeo  piayams  fat  the  etderly. 
29M*    lUsssf  ismiiiislliiin 

250.44  Special  fcod  SBsistanco  propaas. 

250.45  Commodity  Supplemental  Food 
Program. 

250.46  Food  Distribution  PrograiB  in  the 
Trust  TefTitoi7  of  (he  Padfic  Islands. 

250.47  Food  Distribution  Program  on  Indian 
Reserve  tiom. 

250.48  Sckooilsodaatiieritfeeand 


25a4»   WoascafctMiUal  chihi  care  ingtitations. 
2Saifia    Service  iaaUtaioaa. 
250.51    Special  StigpleBuntal  Food  Prognm 
for  Women.  Infants,  aad  Children. 


Subpart  E—WI«ro«a 

250.60    Program  information. 

Aulhwity:  Sec.  32.  Pab.  L  74-320. 4»SUL 
744  (7  ir.S.C.  612c).-  Pub.  L  75-165.  50  Stat.  323 
(15  U.S.C.  713c):  sees.  6. 9.  Pub.  L  79-390.  60 
Stal  2a,  239{42VS.C.  1756, 175^;  See.  416. 
Pub.  I.  B»-«0l  as  Stet  106»  (7  U.S.C  MM); 
Sea  4iB.  PiAl  L.  n-«a6. 6a  Stat.  M»  (22  U.SX. 
1922):  Sec.  216,  Ptib^  UM-646i  TSStat.  202  (7 
U.SjC.  18M):  Sac  a  Pnbi  L.  8»-«31. 72  Stat. 
1792  (7  U.S.a  U31t^  Pub.  L.  66-756,  74  SUt 
899  (7  U.S.C.  1431  note);  Sec.  708.  Pub.  L  89- 
321.  79  Stat.  12U  (7  V&C.  1446a-l);  Sec.  3. 
Pub.  L  90-302;  82  Stat  117  (42  U.S.C.  1761); 
SeOi.  469,  «Ift  hb.  L  9S-288;  89  Stat.  157  (42 
U.S.a  51791  tMO)E  Sec.  2.  Pob.  L  99-9S»,  88 
Stat  xm  (4ZU&C  17«2b);  Sec^Mv  Rib.  L  »- 
105.  a*  Slat  K2  f«2  ILS.C.  1788);  Sec.  1304(a) 
Pub.  L  g»-113, 91  Stat  980  (7  U.&C  612c 
note):  Sea  Xtl,  Pub^  L  96-478. 92  Stat  1533 
(42.U.SXU  3030^  Sm^  10.  Pub.  U  96-627. 92 
Stat  3623  (42  USX:,  1700);  Sec  1114(a).  Pub. 
L  97-96. 95  Stat  1200  (7U.S.C.  1431e):  Title  Q. 
Pub.  L  98-8, 97  Stat  85  (7  U.S.C.  8I2c  note);  (5 
U.9.C  301/.  unlcM  (iui€i'iviM  ndea. 


Subpart  A 


92S0.1 

Tfai*  past  piesuibas  the  terms  and 
conditions  oadaraffaach  donated  foods 
may  ba  obtained  from  the  Department 
by  Psdeial.  State  and  private  agencies 
for  aae  in  any  Stat*  in  dnkl  nntiition 
profli  nans,  nonpiofrt  sununer  campe  for 
children.  chMttabte  institntioBi. 
nutrition  proffama  for  the  cMniy.  the 
Cmnmaditjr  Sapplaaanta)  Pood 
Propasa,  die  Special  8^)pleiwBtal  Pood 
Program  ior' Wonen.  bdaat%  and 
ChildesB.  tfta  Food  Dialifeuliuu 
Programs  on  Indian  Seaervattona  and 
tha  assistance  el  nae^ypersoDS. 


9250.2 

(a)  Deft§atim  tt  faBL  Withts  Om 
Depini»iMi.  ms  Aatt  act  on  bdiatf  of 
the  Pspail—iit  in  the  a«faninistratifla of 
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the  pfi^aB.  ms  wiH  pravide 
awsiatance  to  dislribaliBg  agendns  and 
evalaata  nit  lasuia  of  pngraai 
operatieM  ta  aaawa  that  the  fMb  of  dw 
program  are  achievad  in  tfae  nHMl 
effective  and  eSident  manner  poosiUe. 

(b)  Deiegation  to  diitributag  ngtacy. 
The  diatribatiqg  aseaty  ia  responsible 
for  eftectiwe  and  ettdent  ariwiaistration 
of  prapam  operatiaBS  within  its 
jurisdictian  mad  afaall  athniaister  the 
program  in  acngprianca  «widi  the 
requirements  of  this  Part  aad  FNS 
guidelines  and  iastiactioaa.  Distributing 
agencies  may  impose  additional 
requirements  for  partic^mtion  that  are 
not  iocoDsistent  with  Uie  praviaiooa  of 
this  Part,  except  that  Ibis  provisiosi  shall 
not  apply  to  distributioo  to  heusehoUs 
on  all  or  part  of  an  Indian  cesarvatica 
which  is  partidpafing  in  die  Food 
Distribution  Pnmaa  under  Part  253  and 
Part  254  of  this  ^apter.  The  distributing 
agency  shall  provide  gaidance  to 
subdistiibatiag  agencies  and  recipient 
agencies  on  all  a^iects  of  program 
operations. 

(c) /^isonne/.  Each  distributing 
agency  shall  provide  adequate 
personnel  to  administer  Uie  program  in 
accordance  wiOi  this  part 


§250.3 

"Charitable  institutions"  means: 

(a)  A  nonpenal,  noneducational  puMk: 
(Federal,  State  or  local)  institation. 

(b)  A  nonprofit,  tax  exempt,  private 
hospital,  or 

(c)  Any  other  nonprofit 
noneducational,  tax  exempt  private 
institution  orgaaiaed  to  psovhle 
charitaUe  or  public  welfare  senifces  in 
the  same  place  witfaont  asarted  changes 
and,  at  the  Department's  option, 
approved  by  a  pablic  weUare  agency  as 
meeting  a  definite  need  in  the 
comnminty  by  aAnBiiatBiiag  to  needy 
persons,  and  provides  a  meal  service  on 
a  regular  basis.  Charitable 
institutions  include  any 

institadon  defined  as  "service 
institution";  "nonresidential  eUld  care 
institution";  or  "schooT  whidi  is  not  s 
commodity  school  or  does  not 
partidpate  in  a  cUld  nutrition  pro-am. 
For  parpnses  of  this  para^apk.  tax 
exempt  shall  bssb  exempt  frsB  iacome 
tax  under  the  taitBnal  Revenae  Code,  aa 
amended,  and  a  charitabie  institution 
shall  be  conddered  "nooedncational" 
even  dmogh  educational  courses  are 
given,  whrne  sach  courses  are  inddental 
to  the  prinaty  purpose  ol  the  charttabk 
institution. 

"Child  nutrition  program"  means  die 
National  School  Lunch  Prolan,  the 
School  Breakfast  Program,  the  Summer 
Food  Sarvios  Pragraat  farCfaildben.  or 
the  jChiU  Can  Food  I¥agBam  ^Rarts  210, 


220, 22S.  and  22B  respecSvcly  of  this 
chapter). 

"CwMmudiaes"  nmaM  fsods  donated. 
m  availabb  fat  danation.  by  die 
Departmeat  under  any  of  dm  hgishtion 
refenod  to  m  das  part  (sea  "Donated 
Foods"). 

"Cknunodity  sdaMl"  means  a  schocrf 
that  doea  not  partidpate  in  the  ftatioaal 
School  Lancb  Progrmn  under  Part  ZtO  of 
this  diapter  but  which  operates  a 
nonprofit  achoot  food  service  aider 
agreement  with  the  State  edacetional 
agency  or  FNStOas  providsd  for  under 
Part  210  of  this  Oiapter  asid  receives 
donated  foods,  or  deputed  foods  and 
cash  or  services  of  a  value  of  up  to  5 
cents  per  lmu±  in  hte  of  dontfled  foods 
imder  Part  240  of  this  Chapter  for 
proosssing  and  handliBg  cd  dm  donated 
foods. 

"Contract  vahte  of  die  donated  foods" 
means  the  price  assigned  by  die 
Department  to  a  donated  food  whidi 
shall  refled  the  Depaitmenfs  current 
acquisition  price,  transportation  and,  if 
applicaMe,  processing  costs  related  to 
the  food. 

"Contracting  agency"  means  the 
distributing  agency,  subdistributhig 
agency,  or  recipient  agency  wfaidi  enters 
into  a  processing  contract. 

"Dcparteienr  means  the  Uidted 
States  Depai'taient  ot  Agricdture  or  the 
CoBunodity  CMdit  Coiporation, 
whichever  is  die  donor  under  die 
pertinent  legidatkm. 

"Disaster  orgaidzations"  means 
organizations  avdiorized  by  appnqiiiate 
Federal  or  State  officials  to  assist 
disaster  victiaBa. 

"Disaster  victims"  means  persons 
who,  because  of  acts  of  God  or 
maomade  disasters,  are  in  need  of  food 
assistance,  whether  or  not  they  are 
victims  of  a  mafor  disaster  or  an 
emergency  as  defined  in  this  section. 

"Discount  system"  means  a  system 
whereby  a  redpient  agency  purchases 
end  producte  directly  fiom  a  processor 
at  an  estabhshed  wholesale  price  minus 
the  contract  value  of  die  donated  foods 
contained  in  the  end  products. 

"Distaibating  agewT"  means  a  State, 
Federal  or  private  agency,  or  Indian 
Tribal  Organization  (ITO)  which  enters 
into  an  agreement  with  the  Department 
for  die  distribtttion  of  donated  foods  to 
eligible  red|rient  agendes  aad  redpiento 
and  the  Food  and  Nutrition  Services  of 
the  Depattment  when  it  accepte  title  to 
commodidss  firom  the  CoaoMdity  Credit 
Corporation  ^XSQ  for  cHstrilwtion  to 
eligibla  tedpient  agendes  pursuant  to 
the  National  Cominodity  Processmg 
System.  A  distributing  agency  may  also 
be  a  redpient  agency. 

food  narveyor  or  handler  who  is 


independent  of  a  processor  and  both 
sells  md  bffls  for  die  end  products 
delivered  to  redpient  agendes. 

"Donated  foods'*  means  foods 
donated,  or  available  for  donation,  by 
the  Department  under  any  of  die 
legislation  referred  to  in  this  part  (see 
C^mmouHies  |. 

"Emergency"  means  any  hurricane, 
tomada  stonn,  flood  high  water,  wind- 
driven  water,  tidal  weve,  tsunami 
earthquake,  volcanic  eruption,  landslide, 
mudslide,  snowstorm,  drought,  fire, 
explosjon,  orodier  catastrophe  in  any 
part  of  the  United  States  which  requires 
Federal  emergency  assistance  to 
supplement  State  and  local  efforts  to 
save  lives  and  protect  property,  health, 
and  safety  or  to  avert  or  lessen  die 
direat  of  a  (fisaster. 

"End  product"  means  a  product 
containing  any  amount  of  donated  foods 
which  have  been  processed. 

"Federal  acceptance  seirfce"  means 
the  acceptance  service  provided  by: 

(a)  The  applicable  grading  brandies  of 
the  Department's  Agricultural  Marketing 
Service  (AMS), 

(b)  The  Department's  Federal  Grain 
Inspection  Service,  and 

(c)  The  National  Marine  Fisheries 
Service  of  the  U.S.  Department  of 
Commerce. 

"Fiscal  year"  means  die  period  of  12 
mondis  banning  October  1  of  any 
calendar  year  and  ending  September  30 
of  the  following  year. 

"FNS"  means  (he  Food  and  Nutrition 
Service  of  the  Deportment  of 
Agriculture. 

"FNSRO"  means  the  appropriate  Food 
and  Nutrition  Service  Regional  Office  of 
the  Food  and  Nutrition  Service  of  the 
Department  of  Agriculture. 

"Food  service  management  company" 
means  a  oommerdal  enterprise  or  a 
nonprofit  organization  which  is  or  may 
be  contracted  with  by  a  redpient  agency 
to  manage  any  asped  of  ite  food  service 
in  accordance  with  {  2S0.12(c)  of  this 
part  or  in  accordance  with  Parts  210, 
220,  225,  or  226  of  this  chapter. 

"Hmmehold"  means  a  group  of  related 
or  non-related  imfividuals,  exdusive  of 
boarders,  who  are  not  residente  of  an 
institution,  but  who  are  living  as  one 
economic  unit  and  for  whom  food  is 
customarily  purchased  and  prepared  in 
common.  It  also  means  a  single 
indKvidnal  living  alone. 

'Tn-kind  replacement"  means 
replacement  of  lost  donated  foods  widi 
a  quantity  of  die  same  foods  of  U.S. 
origin  that  are  of  equal  or  better  quality 
than  the  lost  foods  and  diet  are  of  at 
least  equal  monetary  value  to  the 
Department's  cost  of  replacing  the  lost 
foods. 
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"Ma|or  disaster"  me«m  any . 
hunicana,  tonado.  stonn.  ftood.  U^ 
water,  wind^lriven  water,  tidalwava. 
Uun^iDi.  eartbqvake.  vokanic  eruption, 
landslide,  mudslide.  HKMvstona. 
drought  fire,  axplosion,  or  o^r 
catastrophe  in  any  part  of  the  United 
States  which,  in  the  deteiminatioB  of  tfie 
President,  causes  damage  of  sufficient 
sevnity  and  magnitude  to  warrant 
major  disaster  assistance  under  the 
Disaster  Relief  Act  of  1974  (42  U.S.C. 
5121),  above  and  beyond  cmeigency 
services  by  the  Federal  Government,  to 
8un>lement  the  efforts  and  available 
resources  of  States,  local  governments, 
and  disaster  relief  organizations  in 
alleviating  the  damage,  loss,  hardship* 
or  suffering  caused  thereby.  (This 
definition  is  talcen  from  the  IKiaster   j 
Relief  Act  of  1974.)  } 

"Mtthi-State  processor"  means: 

(a)  A  processor  which  has  entered 
into  a  processing  contract  with 
ooatracting  agencies  in  mora  than  one. 
^ate,^or 

(b)  A  processor  which  has  entered 
into  a  processing  contract  with  one  or 
more  contracting  agencies  located  in  a 
State  oditf  dian  the  one  in  which  either 
the  processor's  plant  or  business  office 
is  located. 

"Needy  persons"  means: 

(a)  Persons  provided  service  by 
charitable  institutions,  who.  because  a|f 
their  economic  status,  are  in  need  of 
food  assistance, 

(b)  All  the  members  of  a  household 
who  are  certified  as  in  need  of  food     . 
assistance,  and 

(c)  Disaster  victims. 
"Nonprofit  school  food  service" 

means  all  Cood  service  operations 
conducted  by  the  school  food  authority 
princqudly  for  the  benefit  of  school 
children,  all  of  the  revenue  from  which 
is  used  solely  for  the  operation  or 
improvemsBt  of  such  food  services. 

"Nonprofit  summer  camps  for 
children"  means  nonprofit  camps  whidi 
do  not  pfutidpate  in  the  Summer  Food 
Sendee  Program  for  Children  authorized 
under  section  13  of  the  National  Schod 
Lunch  Act.  as  amended  (42  U.S.C.  1761), 
and  in  which,  during  the  months  of  May 
through  September,  meal  services  are 
conducted  for  children  of  high  school 
grade  and  under. 

"Nonresidential  child  care  institutioB" 
means  any  institution  (as  defined  in  Part 
226  of  this  chapter)  which  participates  in 
the  Ci^d  Care  Food  Program  authoriced 
under  section  17  of  the  National  School 
laash  AiSL  as.  amended  (42  V&C  1766). 

"Noti;itioB  program  for  the  eideiiy" 
means  a  piQiact  Gonductecl  by  a 
recipient  of  a  gt^Bt  or  GODtoagt  under 
Htle  01  oc  TiUe  VI  of  the  Older 


(« 


Amaaevm  Aei  of  196i.  as  i 
U.&a  3030a). 

"Qff«r^iid«£pepteBGe  syslen^' 
a  procediufr  whereby  a  school  food 
authority  is  given  the  o|qM>rtuni^to 
ordw  oiUy  the  aaMunts  and  varieties  of 
donated  foods  it  desires  for  its  school 
lunch  program  on  the  basis  of  advance 
notification  by  the  distributii^  agency. 

"Performance  supply  and  surety 
bond"  means  a  written  instnaneet 
issued  by  a  surety  company  whidi 
guarantees  performance  and  supply  of 
end  products  by  a  processor  under  the 
terms  of  a  processing  contract 

"Processing"  means: 

(a)  The  conversion  of  a  donated  food 
or  donated  foods  into  a  different  end 
product  or 

(b)  The  repackaging  of  a  donated  food 
or  donated  foods. 

"Prooessii^  fee"  means  the  amount 
chaiged  to  a  contracting  agency  for  a 
processor's  services. 

"Processor"  means  a  commercial 
facility,  other  than  a  food  service 
management  company,  whidi  processes 
donated  foods. 

"Program"  means  the  Food 
Distribution  Program. 

"Recipient  agencies"  means  nonpn^t 
summer  camps  for  children,  charitable 
institutions,  nutrition  programs  for  the 
elderly,  disaster  organizations,  school 
food  authorities,  schools,  nonresidential 
child  care  institutions,  service 
institutions,  and  welfare  agencies 
receiving  foods  for  their  own  use  or  for 
distribution  to  eligible  recipients. 

"Recipients"  means  the  needy  persons 
receiving  commodities  for  household 
consumption. 

"Refimd  eppbcation"  means  an 
application  by  a  recipient  agency  in  any 
form  acceptable  to  &e  processor  which 
certifies  purchase  of  end  products  and 
requests  a  refund  of  the  contract  value 
of  the  donated  foods  contained  in  the 
end  products  purchased. 

"Refund  S]r8tem"  means  a  system 
whereby  a  recipient  agency  purchases  a 
proces8or's«nd  products  and  receives 
&om  the  processor  a  payment 
equivalent  to  the  contract -value  of  the 
dtmated  foods  contained  in  the  md 
products. 

"School"  means: 
^    (a)  An  educational  unit  of  high  school 
grade  or  under,  recognized  as  part  of  the 
educational  system  in  the  State  and 
operating  under  public  or  nonprofit 
private  ownership  in  a  single  bidlcUng  or 
complex  of  buildings.  The  term  "hi^ 
school  grade  or  under"  includes  classes 
of  preprimary  grade  when  recoydzed  as 
part  of  the  education  system  of  the 
States; 

(b)  Any  pgibUc  or  nonprofit  private 
classes  OE  {^primary  grade  when  ^hey     • 


arycopdnfltedAithBi  whouii  duB—d    " 
in  pOtgMfihla).^  this  dfefiaitiathBving 
dasMw  of  pitefeiy  flv  of  hi^har  grade: 

(c)  Aky  p«IM»or  ttol^lrafit  private 
residBnttal  chiid«arft  taBitttHtlM;  or 
distinet  part  of  sadrinatitulion,  which 
operates  fiirindpaU]F<for  theicaie  of 
children,  and  if  private,  is  licensed  to 
provide  restdenflat  diild  care  services 
under  the  appr6pHitte  licensing  code  by 
the  Stiate  or  a  subbirdinate  leva  of 
government  except  for  residential 
summer  camps  whidi  participate  in  die 
Summer  Pood  Service  Program  for 
Children,  Job  Corps  centers  fimded  by  ' 
the  Department  of  Labor  and  private 
foster  homes.  The  term  "resideiitial  child 
care  institutions"  indudes,  but  is  not 
limited  to:  homes  for  the  mentally, 
emotionally  or  physically  impaired,  aiid 
unmarried  mothers  and  their  infants; 
group  homes;  halfway  houses; 
on^anages;  temporary  shelters  for 
abused  diildren  and  for  runaway 
children;  long-term  care  fadlities  for 
chronically  ill  children;  apd  juvenile 
detention  centera.  A  long-term  care 
facility  is  a  hospital  skillaj  nursing 
facility,  intermediate  care  facility,  or 
distinct  part  thereof,  which  is  intended 
for  the  care  of  children  confined  for  30 
days  or  more:  or 

(d)  With.req>ect,to.the 
Commonwealth  of  Puerto  Rico, 
nonprofit  child  care  centers  certified  as 
such  by  the  Governor  of  PuertofiUco. 

"School  food  authority"  means  the 
governing  body  whidi  is  responsible 'for 
the  adm^istiation  of  one  or  more 
schools  and  i^ch  has  the  Iqal 
authority  to  operate  a  nonprofit  school 
food  service  therein  or  othwwise 
approved  by  FNS  to  operate  the  NSLP. 

"School  year"  means  the  period  of  12 
months  beginning  July  1  of  any  calendar 
year  and  ending  June  30  of  the  following 
calendar  year.. 

"Secretary"  means  the  Secretary  of 
A^culture- 

"Section  4(a)"  means  section  4(a)  of 
the  Agriculture  and  Consume 
Protection  Act  of  1973,  as  amended  (7 
U.S.C.  612c  note).  Sectitm  4(a) 
authorizes  the  purchase  of  foods  for 
distribution  to  maintain  the  traditional 
level  of  assistance  for  food  assistance 
programs  as  are  authorized  by  law, 
induding  institutions,  supplemental 
feeding  programs,  disaster  areas, 
summer  camps  for  children,  the  Trust 
Territory  of  the  Pacific  Islands,  and 
Indians  whenever  a  tribal  organization 
requests  distribution  of  federally- 
donated  foodt  under  secthm  4(b)  of  the 
Food  Stamp-Act  of  1977  (7  U.&C 

2O130>H*'    •  •  .<•'■•>;.  it,i!>U.- 

"Siection  6"  means  section  tl^^hr" . 
NatiOftat  Sdieol  Lunch  Act  as  amended    . 


J  ▼w.  w>  wi^'lH9i'90BKft  fms  a»  IflBB  f  witea  md  ItogutatiOfta 


(42  U.SXX  ITSfi).  Sections  atithariass  the 
pnrdiase  of  faodlB  for  distribution  la 
schools  and  inatihitfons  faw*i^^tiw^  jq 
child  nutrition  prugrams  under  the 
National  School  Lunch  Act  and  specifies 
the  level  of  assistance  wdiich  is  to  be 
provided. 

"Section  14"  means  section  14  of  the 
National  School  LnRh  Act  aa  amended 
(42  U.S.C.  1762a).  Section  14a»flioiiaea 
the  purchase  of  foods  for  dkttibution  to 
maintain  the  anoually  prograamed  level 
of  assistance  for  pragmao  carried  on 
under  the  National  School  Landi  Act 
tiie  Child  NutritioB  Act  of  1988,  and  Titie 
m  of  the  Older  Americans  Act  of  lfl8& 

"Section  32"  BMtfins  socUmi  32  of 
Public  Law  74-310.  m  amewled  (7  U.S£. 
612c).  Section  32  andioaMS  Ifao 
Department  to  parchaae  nrmbwrr 
perishaUe  foods  available  under 
sucpluS'feBMval  opeaptiooa,  for  the 
purpose  ofancoutagiBg  die  dooKstic 
consumption  of  such  foods  by  diverting 
them  from  the  auunal  channds  of  trade 
or  commerce. 

"Secticm  311"  means  sectiaB  311  of  die 
Older  Americans  Act  of  1965,  as 
amended  (42  U.SXL  3030a).  Section  311 
authorizes  the  purchase  of  rmnwnditkn 
for  nutrition  programs  for  the  eldeely. 

"Section  416"  maatm  aection  416  of  the 
Agricultural  Act  of  lfl49,  as  amended  (7 
U.S.C.  1431).  Section  418  auAocizsa  die 
Department  to  donate  baaic 
nonperishabk  foods  acquired  through 
Federal  price^supfiort  operatkas  for  use 
by  needy  persanst  faruae  in  noaprafit 
school  lunch  proffSBis  and  nonprofit 
suaimer  cassis  for  children,  and  for  use 
in  chariflahle  institutions  to  the  extent 
that  needy  persons  are  served. 

"Section  700^'  means  section  709  of  the 
Food  and  Agricttltaral  Act  of  1985,  as 
amended  (7  U.SXI  1446»-1).  Section  708 
authorizes  the  purchase  of  adequate 
supplies  of  dairy  products  to  meet  te 
requireawnts  of  schools,  domestic  rdief 
distribatioB.  and  other  programs 
authorized  by  law  when  die  stocks  of 
the  Commodity  Q«dit  Corporation  an 
insuffident  to  meet  those  requimnsnta. 

"Service  instituttons"  means  canqn  or 
sponsors  (as  those  terms  are  drimed  in 
Part  22S  of  Uiis  Chapter)  wfaidli 
participate  in  tiie  Sommer  Food  Service 
program  authorized  under  section  13  of 
the  National  School  Lunch  Act  as 
amended  (42  U.S.C.  1761). 

"Similas  rapfoccment"  aaeans 
replacement  of  fost  donated  foods  with 
a  quantity  of  siBiiUar  foods  of  U.S.  origin 
of  tiie  same  types  as  those  nomally 
donated  by  the  Dq;wrtinent  and  of  at 
least  equal  monetary  vahie  to  the 
Departmant's  ooet  ^repladiig  the  lost 
foods.  Sadi  rs^eement  shall  be  sut^act 
to  die  approval  of  the  FNSRO. 


"Stale "  and  "Unitad  States"  meaim 
any  one  of  the  S9  Stales,  the  Oislrict  of 
Cofaudda.  Bmsto  Bioa  dm  Vhgin 
Islands,  f7aam.  Ameriom  Saaaoa,  and 
die  Trust  Tetritaiy  of  dm  PMdfic  islands. 

"State  Agency  on  Aging"  means: 

(a)  the  Stete  agenry  that  hns  been 
designated  by  the  GovoBar  and 
approved  by  the  United  States 
Department  of  Health  and  Human 
Services  (DHHS)  to  administer  nutrition 
programs  for  the  eUedy  under  Title  HI 
of  the  Older  Americana  Act  of  1965.  as 
amended  or 

(b)  The  Indian  tribal  ocganizalion 
which  has  been  approved  by  DHHS  to 
administer  nutrition  programs  for  the 
elderiy  under  Tifle  VI  of  such  act 

"Students  in  home  economics"  means 
students  in  regular  classes  wherein  ^y 
are  tau^t  general  home  economics 
including  food  preparatioiv  cooldng. 
serving,  nutrition,  food  purchasing,  child 
care  and  health. 

"Subdistributing  agency"  means  an 
agency  perforanng  one  or  more 
distribution  functions  for  a  distributing 
agency  other  dian.  or  in  addition  to, 
iBiicUoBS  nonBany  peirarmed  by 
common  carriers  or  warehousemen.  A 
subdistributing  agency  nmy  also  be  a 
recipient  agency. 

"Substituted  food"  means 
domestically  (Modnced  food  that  is 
purchased  or  manufoetured  by  a 
processor  and  is  sobetituted  for  donated 
food. 

"Sabotitntion"  nwans: 

(a)  The  replacement  of  donated  foods 
with  like  qaantities  of  domesticaDy 
produced  commercial  foods  of  the  same 
generic  identity  and  of  equal  or  better 
quality  (i.e.  cheddar  cheese  for  cheddar 
cheese,  nonfat  dry  milk  for  nonfat  dry 
milk,  etc.);  or 

(b)  In  the  case  of  donated  nonfat  dry 
milk,  substitution  as  defined  under  (a)  of 
this  definition  or  replacement  with  an 
equivalent  amoimt  based  on  milk  solids 
content  of  domestically  produced 
concentrated  skim  milk. 

"Welfore  agency"  means  a  public 
(Federal  Stete  or  local)  or  private 
agency  offering  assistance  on  a 
chariteble  or  welfare  basis  to  needy 
persons,  who  are  not  residente  of  an 
institution,  and  to  Tribal  coundls 
designated  by  the  Bureau  of  Indian 
Affairs. 


legislatare.  and  approved  by  the 
Secntaiy  aKeH#»le  to  beeorae 
disbihudng  agencies. 

(b)  Private  agencieB.  Where 
distributing  agencies  are  not  permitted 
by  law  to  make  distribution  to  private 
recipient  agendee,  or  to  any  clam  of 
private  recipient  agency,  private 
agendes  which  agree  to  make 
disMbntion  of  donated  food  on  a  State- 
wide basis  and  which  apply  directly  to 
FNS.  and  are  approved  by  the  Secretary 
are  eligible  to  became  distribsting 
agencies. 

[c]  Subdisiribating  agencies.  If 
distributing  agendes  ese  subdistributing 
agencies  to  distribute  donated  foods,  the 
distributing  agencies'  responsibilities  to 
the  Department  for  overall  management 
and  control  of  the  distribution  program 
shall  not  be  delegated  to  audi 
subdistributing  agencies. 

925aii 


Provtoldw 

9250.10 


(a)  State  andfedataJ  ageadee. 
Federal  agendaa  and  anch  State 
agendes  as  ate  designated  by  the 
Governor  of  the  State,  or  by  tiie  State 


(a)  Ken^icoCiaD  ofndpieid  agency 
eligibility.  Distribating  agencies  at  the 
request  of  FNS  shaH: 

(1)  Verify  that  recipient  agendes 
registered  to  partidpate  in  die  National 
Commodity  I¥ocessing  (NCP)  IVogram 
have  a  current  agreement  witii  the 
distributing  agency  to  receive  denoted 
food  in  aooordance  with  f  2S2.1(c)  and 

(2)  Report  the  results  of  such 
verification  to  FNS  within  timeframes 
determined  by  FNS. 

(b)  Eligibility  of  recipient  agencies 
and  recipients.  Distributing  agendes 
shall  determine  the  eligibility  of  any 
agency  which  submits  an  application  for 
participation  in  the  program. 
Distributing  agendes  shall  consider  the 
past  performance  of  recipient  agendes 
when  approving  applications  for 
participation.  Once  a  redpient  agency 
has  been  determined  to  be  eligible  for 
participation  in  the  program,  die 
distributing  agency  shall  enter  into  an 
agreement  with  the  agency  in 
accordance  with  {  2S0.12(d)  and  make 
donated  food  available.  Distributing 
agencies  shall  impose  upon  welfare 
agencies  the  responsibility  for 
determining  that  redpients  to  whom 
welfare  agendes  distribute  donated 
foods  are  eligible:  Provided,  however: 
That  the  State  agency  or  FNSRO 
administering  die  applicable  program 
shall  detennine  die  ^gibitity  under  this 
Part  of  school  food  authorities 
participating  under  Part  210  or  Part  220. 
or  sponsors  participating  in  the  Summer 
Food  Service  Program  for  Children 
under  Part  225,  of  das  chapto',  and  of 
nonresidential  cfadd  care  institutions 
participating  in  the  Child  Care  Food 
Program  under  Part  226  of  this  chapter. 
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I2S0.12 

(a)  Agreementa  with  D^iaitaieBL 
Prior  to  tha  bBgmning  of  a  dIrtribuUon 
program,  diatributing  agmdes  ahall 
enter  into  written  agreementa  with  tfie 
Department  which  shall  inoorporata  die 
terms  and  conditions  set  forth  in  this 
Part  When  requested  by  the 
Pepartment  an  eligible  agency  shall 
present  evidence  of  its  authority  to  enter 
into  such  agreements.  The  agreements 
shall  be  effective  for  no  longer  than  one 
year  and  must  be  completed  by 
September  30  of  each  year.  In  addition, 
agreements  between  the  Department 
and  Sta^!  Agencies  (mi  Aging  which 
elect  to  receive  cash  in  lieu  of 
commodities  shall  also  be  effective  for 
no  longer  than  one  year  and  must  be 
completed  by  September  30  of  each 
year. 

(b)  DistabuUng  agency  agreements. 
Distributing  agencies  shall  enter  into 
%vritten  agreements  widi  all 
subdistributing  agencies,  recipient 
agencies,  waitdiouses,  carriers,  or  other 
entities  to  wfaidi  distributing  agencies 
deliver  donated  foods  under  their 
distribution  program.  Distributing 
agencies  shall  be  responsible  for 
ensuring  that  program  integrity  is 
maintaiiiad  by  all  entities  widi  whom 
agreemante  art  entered  into.  AH 
agcMmentii  ahattoontem  such  terms  and 

.  conditions  as  the  distributing  agency 
deems  necassary  to  cnsora  Aat: 

(1)  The  distribution  and  use  of 
dcmated  ft)ods  isin  accwdanoa  with  dds 
Part 

(2)  Subdistributing  agencies,  recipient 
agencies,  warehouses,  carriers,  or  ofiier 
persons  to  wrhom  donated  foods  are 
deliverad  by  the  diatributing  agency  are 
responaible  to  the  distributing  agenoy 
for  any  teproper  distribution  or  use  of 
donatedfiaeds  or  for  any  Icmm  ot  or 
damage  ta  donated  foods  caused  by 
their  fouU  or  negUgence, 

(3)  Subdisfribttting  agencies  and 
recipient  agencies  have  and  preserve  a 
right  to  aasert^daims  against  odier 
petBons  to  vriiom  donated  foods  are 
delivered  fcu  cam,  handlh^  or 
distribution,  and 

(4)  Si^Nlistributing  agencies  and 
fedptent  agmdes  wHl  take  action  to 
obtain  restitution  in  connection  with 
claims  for  tiofmpet  distribution,  use  or 
loss  of,  or  damage  to,  donated  foods. 
To  the  extent  that  bills  of  lading  and 
warehouse  receipte  satisfy  the  above- 
stated  criteria,  the  distributing  agency 
may  consider  such  doomcnte  as 
appropriate  agreements.  The  agreement 
shall  be  in  e^ct  for  not  longer  than  one 
year  and  shall  provide  that  it  may  be 
extraided  at  the  option  of  both  parties 
for  two  additional  one  year  periods. 


Federal  Regtoter  /  Vol.  53,  No.  107.  Friday.  June  3.  1988  /  Rules  and  Regulations 


Agreements  may  be  terminated  for 
causa  l^  either  party  upon  SO  days 
notice.  At^ie  ttma  die  agreaoMOt  is 
extended,  the  party  oontmctihg  with  the 
distributing  agency  must  update  all 
pwtinent  infonnation  md  must 
demonstrate  that  all  donated  food 
received  during  the  prior  contract  period 
has  been  accounted  for. 

(c)  Food  service  management 
coaipany  agreements.  Food  service 
management  companies  aiay  be 
employed  to  conduct  die  fooid  service 
operations  of  nonprofit  summer  camps 
for  children,  chariteble  institutlona, 
nutrition  programs  for  the  elderly, 
schools,  nonresidential  child  care 
institutions,  and  service  institutions.  In 
instances  when  a  food  service 
management  company  is  enqiloyed  to 
provide  such  services,  the  recipient 
agency  shall  enter  into  a  written 
contract  with  the  food  service 
management  company  which  shall 
expressly  provide  diat: 

(1)  Any  donated  foods  received  by  the 
recipient  agency  and  made  avaUabie  to 
the  food  service  management  conqMny 
shall  be  utilized  solely  for  the  purpose  of 
providing  benefite  for  the  employhig 
agency's  food  service  operation  and  it  is 
the  responsibility  of  the  recipient  agnicy 
to  demonstrate  dut  die  fuU  value  of  all 
donated  foods  is  used  solely  for  the 
benefit  of  die  redpient  agency;  and 

^)  The  books  and  recorda  of  die  food 
service  management  company 
pertahiing  to  the  food  service  operation 
of  the  agency  shall  be  available  fm  a 
period  of  three  years  from  the  dose  of 
the  fiscal  year  to  which  they  pertain. 

All  food  service  management  contracto 
shsA  be  subject  to  review  by  the 
distrfboting  agency  for  compUanoe  with 
reqeiremente  of  this  section  In 
accordance  widi  1 25ai9(b)(l).  In  die 
case  of  nonprofit  summer  camps  for 
children,  duHitaUe  insdtudons  and 
nutrition  programs  for  die  elderiy,  the 
contract  shall  be  in  effect  for  no  fonger 
dian  one  year  and  shall  |Movidelharit 
may  be  extended  at  the  opdon  of  bodi 
parties  for  two  additional  one-year 
periods.  Contracte  may  be  terminated 
for  cause  by  eithw  party  upon  30  days 
notice.  At  the  time  the  contract  is 
extended,  die  noiqirofit  summer  camp 
for  chUdren.  chariteble  institudon  or 
nutrition  program  for  the  el(teriy  must 
update  all  pertinent  informadon  and 
must  demonstrate  that  all  donated  food 
received  during  the  previous  contract 
period  has  been  accounted  for. 

(d)  Storage  fociJity  contracts.  When 
contracting  for  storage  facilities, 
distributing  agencies  and  subdistributiog 
agendes  shaU  enter  into  a  written 


cwtract  for  the  lease  of  storage 
focflitfee  in  acceniance  tvidi  {  2Sai4((4. 

(e)  AocMCcqg  oonincts,  When 
contraid^  for  the  pfooesshig  of 
donated  foodi.  contracting  agendes 
shall  enter  into  agreemente  with 
processore-in  aooordanoe  with 
1 250.30(c). 

f2S0.1S 
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(a)  Availabitity  and  use  of  donated 
foods.  [1)  AvaHabUky  and  use.  Donated 
foodi  shaU  he  available  only  for 
distoibudon  and  use  ia  accordance  with 
die  provisioni  of  tUs  Part  and.  widi 
respect  to  diatributien  to  housdiolds  on 
all  or  pcut  of  an  Indian  reeervadon,  of 
Part  2S3  and  254  of  dds  diapter. 
Donated  foods  not  so  distributed  or  used 
(for  any  reason)  shall  not  be  sold, 
exdianged  or  otherwise  diqioeed  of 
wldiout  the  approval  of  the  Department 
Donated  foods  vddch  are  provided  as 
part  of  an  approved  food  package  or 
authorized  imgram  level  of  assistance 
may  be  transferred  between  like 
redpient  agencies  widi  only  prior 
authorization  of  the  distributtog  agency 
Donated  foods  wdiich  are  provided  in 
addition  to  the  State's  eudiorized 
proyam  level  of  essistance  may  be 
transferred  between  recipient  agendes 
which  are  eligible  to  receive  sudi  foods 
with  die  prieraathorization  of  die 
distribotteg  agency.  However,  tlie 
transfsr  of  donated  foods  between 
unlike  rec^rient  agencies  (sdiools  to 
charitable  institntions).  wUdi  have  been 
provided  as  part  of  an  approved  food 
package  or  authcHiaed  program  level  of 
assistance,  must  be  approved  by  the 
appropriate  FNSRO.  Pood  donation 
under  section  32  of  Pub.  L  74-320  (7 
U.8.C612C)  may  also  be  transferred  by 
redpient  agencies  to  emergency  feeding 
organizations  whidi  are  distributiiig 
donated  foods  under  7  CFR  Part  251.  A 
transfBr  between  redpient  agoides  and 
emergency  fseding  organizations  may  be 
made  only  with  the  prior  approval  of  the 
distrfboting  agency  and  the  State  agency 
responaible  for  adBinistering  TEFAP. 
All  transfers  of  donated  foods  shall  be 
documented.  Such  documentation  shall 
be  mahitained  in  ecoordanoe  with  the 
reoordtoepfaig  reqolremento  in  §9  250.16 
and2Bl.lQ(a). 

(2)  Allocations.  As  foods  become 
avadable  for  donation.  PNS  shall  notify 
distributing  agencies  regarding  die 
donated  foods,  dw  dase  or  dasses  of 
rec^ent  agencies  or  redpienta  eligible 
to  receive  mem,  and  any  spedal  teims 
and  conditiens  of  donetion  and 
distribution  wUdi  attach  to  a  particular 
donated  food  in  addition  to  the  general 
terms  and  conditions  set  forth  herein. 


Every  attempt  shall  be  made  to  deliver 
the  donated  foods  in  accordance  with 
requested  schedules.  However,  die 
Department  shall  not  be  responsible  for 
delay  in  delivery  or  for  nondelivery  of 
donated  foods  due  to  any  cause. 

(3)  Minimum  donations.  Foods  shall 
be  donated  only  in  such  quantities  as 
will  protect  the  lower  carload  freight 
rate,  except  as  deemed  in  the  best 
interest  of  the  program  as  determined  by 
the  Department 

(4)  Quantities. 

(i)  The  quantify  of  donated  foods  to  be 
made  available  for  donation  under  this 
Part  shall  be  determined  in  accordance 
with  the  pertinent  legislation  and  the 
program  obligations  of  the  Department 
and  shall  be  such  as  can  be  effectively 
distributed  to  further  the  objectives  of 
the  pertinent  legislation. 

(ii)  Donated  foods  diall  be  requested 
and  distributed  only  in  quantities  which 
can  be  consumed  without  waste  in 
providing  food  assistance  for  persons 
eligible  under  this  part.  Distributing 
agencies  shall  impose  similar 
restrictions  on  recipient  agendes. 

(5)  Demonstrations  and  tests. 
Notwithstanding  any  other  provision  of 
this  Part  a  quantify  of  any  food  donated 
for  use  by  any  recipient  agency  or 
recipient  may  be  transferred  by  the 
distributing  agency  or  by  the  redpient 
agency  to  bona  fide  experimental  or 
testing  agencies,  or  for  use  in 
workshops,  or  for  demonostrations  or 
tests  relating  to  the  utilization  of  such 
donated  food  by  the  recipient  agency  or 
recipient  No  such  transfer  by  any 
recipient  agency  shall  be  made  without 
the  approval  of  the  appropriate 
distributing  agency. 

(b)  Processing  and  other  costs.  The 
Department  shall  pay  such  processing, 
reprocessing,  transporting,  handling  and 
other  charges  accruing  up  to  the  time  of 
transfer  of  title  to  distributing  agendes 
as  is  deemed  in  the  best  interest  of  the 
Department. 

(c)  Transfer  of  title.  Title  to  donated 
foods  shall  pass  to  distributing  agencies 
upon  their  acceptance  of  donated  foods 
at  time  and  place  of  delivery,  limited, 
however,  by  the  obligation  of  the 
distributing  agency  to  use  such  donated 
foods  for  the  purposes  and  upon  the 
terms  and  conditions  set  forth  in  this 
part. 

(d)  Distribution  of  donated  foods  to 
recipient  agencies  or  recipients — (1) 
Distribution.  Donated  foods  shall  be 
distribute  only  to  recipient  agencies  an 
recipients  eligible  to  receive  them  under 
this  part  (see  Subpart  D).  Distributing 
agendes  shall  require  that  welfare 
agencies  and  disaster  organizations 
distributed  donated  foods  onfy  to 
redpients  eligible  to  receive  them  under 


this  part,  it  shall  not  be  deemed  a  failure 
to  compfy  %vith  the  provisions  of  this 
part  if  recipient  agendes  serve  meals 
containing  donated  foods  to  persons 
other  than  those  who  are  eli^ble  under 
this  part,  when  such  persons  share 
common  preparation,  serving  or  dining 
fadlities  with  eligible  pereons  (needy 
peraons,  children,  partidpants  in 
nutrition  programs  for  the  elderly)  and 
at  least  one  of  the  following  is  true: 

(i)  Such  other  persons  are  common 
beneficiaries  with  the  eligible  persons  of 
the  program  of  the  recipient  agency,  or 

(ii)  Such  other  pereons  are  few  in 
number  compared  to  the  eligible  persons 
and  receive  their  meals  as  an  inddent  of 
their  service  to  the  eligible  pereons. 

Such  other  persons  include,  but  are  not 
limited  to  teachere,  disaster  relief 
woricere,  and  staff  membere.  Nothing  in 
this  paragraph  shall  be  construed  as 
authorizing  allocation  or  issuance  of 
donated  foods  to  recipient  agencies  in 
greater  quantify  than  that  authorized  for 
the  assistance  of  peraons  eligible  under 
this  part. 

(2)  Normal  food  expenditures.  Section 
416  donated  foods  shall  not  be 
distributed  to  any  recipient  agendes  or 
redpients  whose  normal  food 
expenditures  are  reduced  because  of  the 
receipt  of  donated  foods. 

(e)  Improper  distribution,  loss  of  or 
damage  to  donated  foods.  (1)  If  a 
distributing  agency  improperly 
distributes  or  uses  any  donated  foods  or 
causes  loss  of  or  damage  to  a  donated 
food  through  its  failure  to  provide  proper 
storage,  care  or  handling,  the  provisions 
set  forth  in  S  250.15(c)  shall  apply. 

(2)  In  instances  when  it  is  determined 
by  a  distributing  agency  that  a  claim 
exists  against  a  subdistributing  agency, 
recipient  agency,  warehouse,  carrier, 
processor  or  other  person,  the 
distributing  agency  shall  puraue  claims 
in  accordance  with  {  250.15(c). 

(f)  Disposition  of  damaged  or  out-of- 
condition  foods.  Donated  foods  which 
are  found  to  be  damaged  or  out-of- 
condition  and  are  declared  unfit  for 
human  consumption  by  Federal,  State  or 
local  health  offidals,  or  by  other 
inspection  services  or  persons  deemed 
competent  by  the  Department  shall  be 
disposed  of  in  accordance  with 
instructions  of  the  Department.  Such 
instructions  may  direct  that  unfit 
donated  food  be: 

(1)  Sold  in  a  manner  prescribed  by  the 
Department  with  the  net  proceeds 
thereof  remitted  to  the  Department; 

(2)  Sold  in  a  maimer  prescribed  by  the 
Department  with  the  proceeds  thereof 
retained  for  use  in  accordance  with  the 
provisions  of  S  250.15(f); 


(3)  Used  ih  such  maimer  as  will  serve 
a  useful  purpose  as  determined  by  the 
Department;  or 

(4)  Destroyed  in  accordance  with 
applicable  sanitation  laws  and 
regulations. 

Upon  a  finding  by  the  Department  that 
donated  food  are  unfit  for  human 
consumption  at  the  time  of  delivery  to 
the  distributing  agency  and  when  the 
Department  or  appropriate  health 
officials  require  that  such  donated  foods 
be  destroyed,  the  Department  may  pay 
to  the  distributing  agency  any  expenses 
incmred  in  connection  with  such 
donated  foods  as  determined  by  the 
Department.  The  Department  may,  in 
any  event,  repossess  damaged  or  out-of- 
condition  donated  foods. 

(g)  Redonations.  Whenever  a 
distributing  agency  has  any  donated 
food  on  hand  which  it  cannot  efficiently 
utilize,  it  ^all  immediately  make  a 
request  to  th)e  appropriate  FNSRO,  in 
writing,  for  instructions  as  to  the 
disposition  of  such  donated  food. 
Distributing  agencies  requesting 
authorify  from  the  Department  to  make 
redonation  of  any  donated  foods  shall, 
upon  the  Department's  request,  have 
such  donated  foods  federally  inspected. 
Expenditures  incurred  by  the 
distributing  agency  as  a  result  of 
redonation  shall  be  handled  in 
accordance  with  S  250.15(e). 

(h)  Embezzlement,  misuse,  theft,  or 
obtainment  by  fraud  of  donated  foods 
and  donated  food-related  funds,  assets, 
or  property.  Notwithstanding  paragraph 
(c)  of  this  section  concerning  transfer  of 
title  to  donated  foods,  whoever 
embezzles,  willfully  misapplies,  steals, 
or  obtains  by  fraud,  donated  foods  or 
any  funds,  assets,  or  properfy  deriving 
bom  donated  foods  or  whoever 
receives,  conceals,  or  retains  such 
donated  foods,  funds,  assets,  or  property 
for  his/her  own  use  or  gain,  knowing 
such  donated  foods,  funds,  assets,  or 
property  have  been  embezzled,  willfully 
misapplied,  stolen,  or  obtained  by  fraud 
shall  be  subject  to  Federal  criminal 
prosecution  under  section  12(g]  of  the 
National  School  Lunch  Act  as  amended 
(42  U.S.C.  1760(g)]  or  section  4(c)  of  die 
Agriculture  and  Consumer  Protection 
Act  of  1973,  as  amended  (7  U.S.C.  612c 
note).  For  the  purpose  of  this  paragraph 
"funds,  assets,  or  property"  include,  but 
are  not  limited  to  funds  accruing  from 
the  sources  identified  in  S  250.15(f)  (1) 
and  (2),  donated  foods  which  have  been 
processed  into  different  end  products  as 
provided  for  under  Subpart  C  of  this 
part,  and  the  containere  in  which 
donated  foods  have  been  received  fit>m 
the  Department.  Distributing  agencies 
shall  immediately  notify  FN^O  of  any 
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•uspectad  viola  tion  of  ««ction  12(g>*r 
sectioD  ^cf  to  allow  the  Departmaat>  in 
conlunctiDn  with  the  U.S.  Departmsnt  of 
Justicerto  determine  whetfa»  Pedesal 
criminal  prosecutfoB  undec  sectim  12(g) 
or  section  4(c}  is  warranted.  Phneaifioir 
of  violations  by  the  Federal  Government 
shall  Rof  itfcwe  any  fefcibating  agency 
of  its  obtlgHtimi  t»  obtaui  recoreiy  fer 
improperly  dntrnnted  or  lost  OBHrtsd 
food*  as  reqoiretf  bgr  f  KOIS^). 

(•>Stendbndlr  )br  storage  fadiitiem. 
DisltihaiiBg  Hiaeies,  sufadJatoibatiBg 
agencies  aai  reopicnl  ageades  shall 
provide  facMitias  Jsr  fee  h«ndfa>g> 
storape  aad  distiibutiwa  a<  donated 
foada  which: 

(1)  Are  sanitary  and  free  from  rodent 
bird,  inseciaad  other  animal  infesteri—; 

(^  tnfajierd  against  th^  spoilage 
and  other  losK 

(3)  Maiolaia  tood^at  prapn  storage 
temperaftiaea; 

(4)  Stock  and  space  fooda  in  a  maaaer 
so  that  USDA-donated  foods  ate  readily 
identified; 

(5)r  Store  donated  food  off  the  floor  in 
a  maoner  to  aflew  for  adetpiate 
ventilatioii;  and 

(6}  Take  other  protective  measures  an 
may  be  necessary. 

Distributmg  ageades.  subdisthbuting 
agencies  and  sediMeat  agencies  shall 
ensure  that  storage  facilities  have 
obtained  aM  ra^p^ed  Federal,  State 
and/er  local  health  inspectioas  and/oc 
appaovals  and  that  such  inspectioa/ 
appcovals  are  curTeat 

(b)  BBviews.  All  distrihuting  agen^- 
level  storage  EaciBtiea  shaU  be  reviewed 
annually.  Distributing  nararirs  shall 
ensure  that  —  jMBatri^ntjM  uid  recipient 
agencies.  Conduct  annual  reviews  of 
their  respective  storage  ftkriiiti^ 
Documentation  shall  be  fnimninoH  oi^ 
file  at  the  (fistributin^agea(y  or  local 
leveTas  aiqiropriate  to  reflect 
compliance  with  thi»  section,  including 
docamentatioa  of  corrective  action  in 
cases  of  neacompliance.  Coixective 
action  must  be  takea  usmediately  on  all 
deficieneies  MtonKga/4  in,  the  review  and 
the  result  of  the  canective  actioa  must 
be  foiwaided  to  the  distritMitiag  agency. 
Where  applicable,  the  diatiibuting 
agency  shaB  determioe  and  puraue 
claims  in  accoidaace  with  \  250.15(^V 

Ccf  Contmcts.  When  contracting  for 
storage  factCfiea;  distributing  agpnr^^ 
and  subAftr&ating  i>gp»rig#  shall  enter 
into  wsitten  centtacte  to  be  e&cfiva  for 
no  longer  fhaa  (me  year.  The  contract 
may  henfeodedat  the  option  of  botk 
parties  fot  t«vo  additfoaal  one  year 
periods.  At  the  time  the  coatsactb 
extended,  ttte  staray  fasffly  must 
update  alLpdpgaentinfnnaalfan  and. 


>  that  ^donated  feed* 
reoeivetf  dtofiag  the  previooaconlract 
period  hate  bMaafinowntarf  for  The 
omtracf  ihaQ.at  a  mirrfiniim.  confein 
the  faBowrfng 

(tj  Asavaace  that  tke  storage 
facilities  wfll  be  mahrtafned  in 
accordanoe  wiflk  tbs  standards  specffied 
in  paragraph.(a}  of  this  section; 

(2)  Evidenca  thar  donated  food  Shan 
be  (dearly  identified; 

(3)  Assoranae  that  an  inventory 
systen  inaB  be  mamtnnea  and  an 
am  ear  pflyafC8a  Bveatory  wnf  tie 
conoDGfas?  ano  lecoRcifeu  witn  the 
inventsijr  rscaida^ 

(4)^  Btgiaatag  aad  emBng  datee  of  the 


(^TWrateet  iJaWbirfien; 
(ii|  Aetiripated  diaUibuiiuii.  i 


(5}AipBsiiliaifari 
terminatina  (tf  the  coatraet  due  to 
nommmplince  ea  Aa  part  of  (he 


W) 

(6)  A-pfaaiaina  allewing  £ai 
termiaatioB  of  the  coataaet  fior  cause  by 
eithet  pacty  upoa  30  days  wiittea 
notification; 

(7>The  anuMmt  of  any  insuxance 
coverage,  which  has  been  pun^sed  to 
protect  the  value  of  food  items  w^ich 
are  being  stored;  and 

(8)  Expresa  written  consent  fsr 
inspection  and  inventory  by  the 
distributing  agency,  subdistributing 
agen(7.  recipient  agency,  the 
Comptroller  Generah  the  Department  or 
any  of  tbefr-daiyaatfHnized 
represents  tiveK 

(d)  Physfaef  imrentmy.  Diarinf  the 
annual  rwiew^retioiRn  by  \  2S9.14((^, 
dislfibuting  agencies^  subcHstiibutiug 
a^eacEioa  ana  FecipieBt  as^nciee  snefl 
take  a  phyaicai  iBPentery  of  aO  storage 
facilitiee^Sask  himitory  ^eU  be 
reaondked  aaiaaBy  wttb  the  statage 
facili^a  iovealafy  laeofda  and 
maiatalHBdaB  He  by  the  agency  adiicb 
contracted  aridi  or  BBhetainad  dte 
storage  fadlity.  PoodileBa  wMcb  have 
been  lost,  fltataa  or  foaad  to  be  evMif- 
condition  sladi  be  fdeatified  duteig  the 
physical  inweBtacy  aad  Rported  by  the 
subdistrihuUng  or  tecqiieni  a0encg^  to 
the  distribmingwgBBii  gbteatisi 
excessiiM  iawenteiy.  as  ~ 


paffagmph  (^  ol  this  sadlaK.  shaft  be 
reported  by  fteaabdisMbalhigsa 
reci^eal  agsarytatbe  distiidiatiBM 
ageacy.  CeRBctteesetton  Aidi  1 
immediately  <at  att  ( 
inventory  dtsoBtpsa 
of  the  coiiacJiea  acttea.  fawsrdsd  tei  the 
distributing  agency.  Wheia-andkablei. 

the  (?'-*--— •--"  -"-^ — 

and 
}2s6.1g(4. 

MfiKssanraXDraotoaaa  (1)' 
distributing  agsacy  ahaftditenriaaif  a 
subcBstrihntiag  or  i 
inventoctesj 


justlMcsaaa  ler  atMMtoasI  inventory  has 
been.1 

Subdistribathqg  agaatlas  sod  icdpiant 
"g"'"i*f  shsll sabnil ^asHficatien  to' the 
distributing  agency  In  instaaeas  vdnre 
more  than  a  six-m(mth  inventory  is 
nssdsci  ^HtiSealfsa  shaD  be  sidMBitted 
by  the  iWiailiaHiig  agsutj  to  die  PWSRO 
tor  syproaas  to  tastonoes  wlieiv  more 
than  a  sia-awalh  Iniautoi  jf  is  needed  at 
the  ^stribathig  agency  leveL 

(3^  Tne  disMbutiQg  agency  Rian  take 
corrective  actfon  to  ensure  that  excess 
inventories  at  all  levels  are  etiniiiiated 
and  MwH  dbcmnent  a(^on8  taken  Ui 
retfBce  excessive  biveaturies. 

(a)  Di&inbatkm  cAuijtes.  (1)  Except  as 
provided  in  paisyaph  (a)^]!  of  this 
section.  lee^iieBt'  agencies  may  be 
required  to  pay  pert  or  aff  of  the 
intrastate  oosIb  of  distifbetluu  thitnigb  a 
system  of  tbaigss  assessed  by  the 
(Ustributhg  or  sabdistiibntiHg  agencies. 
Any  system  of  assessment  operated  by 
the  dfstributhig  or  subdistributing. 
agency  sheH  hove  the  prior  ^iprovat  of 
and  be  subiect  to  review  by  tfre  FNSRO. 
The  char^gcs  assessed  riiall  be  used 
solely  iit  auwrdauce  with  the  provisions 
of  paragrapir  ^  of  ttds  section. 

[2)  For  the  period  May  1. 1983.  through 
September  30, 1988,  whenever  a 
commodity  is  donated  to  a  State  without 
charge  or  credit  against  entitlement, 
redpient  agencies  may  not  be  assessed 
for  any  part  of  the  intrastate  costs  of 
storage  and  (raiiqHvtati(m  of  such 
commodity  that  is  ia  excess  of  the 
distributing  or  subdisfrfbutiag  agem^'s 
direct  costs  for  such  storage  and 
tran^ortotion  naaasany  amnnnt  that 
the  Department  psoviies  to  the  State  to 
pay  such  o»te  Bnder  Pail  251  of  this 
chapter. 

(3)  Under  no  rifniawtences  shall 
redpientebe  reqaJredrtamalre  ai^ 
paymente  ia  Boaey.  materials,  or 
services  for  or  in  csaaactioB  widi  the 
receipt  of  donated  foods,  nor  shall 
voluataiy  raatribaHBaa  be  aoBcitad 
(except  for.  tbaaatiitiaa  psayaaia  for 
the  eldst^)-tB  onanpirttn^  with,  fee 
receipt  of  daBsted  fiaade  fisr  say 
purpose. 

(b>Sadb  afamtabtmwL  Wbaa 
containaeeoii 
donated  fisadsaia  i 
ofbyi 


the  provisions  of  paragraph  (f)(2)  of  this 
section. 

(c)  Claims.  If  a  distributing  agency 
improperly  distributes  or  uses  any 
donated  foods,  or  causes  loss  of  or 
damage  to  a  donated  food  through  its 
failure  to  provide  proper  storage,  care, 
or  handling,. fee  distributing  agency 
shall,  ^t  fee  Department's  option. 

(1)  Replace  the  donated  food  in  its 
distribution  program  in  kind,  or,  in  the 
case  of  section  6  donated  foods,  where 
replacement  in  kind  may  not  be 
practicable,  wife  ofeer  similar  foods,  or 

(2)  Pay  to  fee  Department  fee  value  of 
fee  donated  food  as  determined  by  fee 
Department. 

Upon  fee  happening  of  any  event 
creating  a  daim  in  favor  of  a 
distributing  agency  against  a 
subdistributing  agency,  redpient  agency, 
warehouseman.  (»rrier  or  ofeer  person, 
for  fee  improper  distribution,  use,  or  loss 
of.  or  damage  to.  a  donated  food,  the 
distributing  agency  shall  take  action  to 
obtain  recovery.  All  amounte  colleded 
by  such  action  shall,  at  fee  Department's 
option,  be  used  in  ac(»rdance  wife  fee 
provisions  of  paragraph  (c)(1)  of  this 
section,  or.  except  for  amounts  colleded 
on  claims  involving  section  6  donated 
foods,  shall  be  expended  for  program 
purposes  in  ac(X)rdance  wife  fee 
provisions  of  paragraph  (f)  of  feis 
sectioa  Determinations  by  a  distributing 
agency  feat  a  claim  has  or  has  not 
arisen  in  favor  of  fee  distributing  agency 
against  a  subdistributing  agency, 
recipient  agency,  warehouseman,  carrier 
or  other  person,  shall,  at  fee  option  of 
fee  Department,  be  approved  by  fee 
Department  prior  to  fee  distributing 
agency  taking  action  feereon.  Where 
prior  approval  has  not  been  given  by  fee 
Deparfeient,  a  distributing  agency's 
claim  determinations  shall  be  subject  to 
review  by  fee  Department.  In  fee  case  of 
an  inventory  shortage,  when  fee  loss  of 
any  one  commodity  doee  not  exceed  one 
percent  of  fee  total  quantity  of  fee 
donated  f(K)d  distributed  or  utilized  from 
any  single  storage  facility  during  fee 
fiscal  year  in  which  fee  loss  occurred,  or 
during  fee  period  for  which  an  audit  was 
conducted  by  representetives  of  fee 
Department,  or.  if  approved  by  FNS. 
during  fee  period  for  which  an  audit  was 
conducted  by  fee  distributing  agency,  if 
fee  distributing  agency  finds  feat:  (i)  The 
cause  of  the  shortage  cannot  be 
established,  (ii)  fee  lost  donated  foods 
were  held  in  nonHsommercial  storage  or 
ofeer  facilities  owned  or  operated  by  the 
distributing  agency,  a  subdistributing 
agency  or  a  redpient  agency,  and  (iii) 
feere  is  no  indication  feat  the  loss  was 
fee  result  of  negligence  or  oiiitinued 
ineffidency  in  operations,  the 


distributing  agency  need  not  take  any 
further  claims  action,  but  fee  factual 
basis  for  not  taking  further  claims  action 
shall  be  subjed  to  review  by  fee 
Department.  Furfeermore,  (Ustributing 
agencies  shall  not  be  required  to  file  or 
pursue  a  claim  for  a  loss  which.does  not 
exceed  an  amount  established  by  State 
law,  regulations,  or  procedure  as  a 
minimum  amount  for  which  a  daim  will 
be  made  for  State  losses  generally,  but 
no  such  daim  shall  be  dinegarded 
where  feere  is  evidence  of  violation  of 
Federal  or.Stete  statutes.  Distributing 
agencies  which  fail  to  pursue  daims 
arising  in  feeir  favor,  or  fail  to  provide 
for  the  right  to  assert  such  claims,  or  fail 
to  require  feeir  subdistributing  agrades 
and  recipient  agencies  to  provide  for 
8U(fe  rights  in  accordance  wife 
S  250.12(b),  shall  be  responsible  to  fee 
Department  for  replacing  fee  donated 
foods  or  paying  fee  value  feereof  in 
accordance  wife  fee  provisions  of 
paragraph  (c)(1)  or  (2)  of  feis  sectioiL 
Distributing  agencies  whiph  pursue 
claims  arising  in  feeir  favor,  but  fail  to 
obtain  full  restitution  shall  not  be  liable 
to  fee  Department  for  any  defidency    / 
unless  fee  Department  determines  that 
fee  distributing  agency  frtiudulently  or 
negligently  failed  to  take  reasonable 
action  to  obtain  restitution.  The 
Department  may,  at  its  option,  require 
assignment  to  it  of  any  daim  arising 
from  fee  distribution  of  donated  foods. 

(d)  Demurrage.  Demurrage  or  ofeer 
charges  which  accrue  after  a  car  or 
truck  has  been  placed  for  unloading  by 
fee  delivering  carrier,  or  which  ac(3iie 
because  placement  of  a  can  or  truck  is 
prevented,  shall  be  borne  by  fee 
distributing  agency,  except  feat 
demurrage  or  ofeer  charges  may  be 
borne  by  fee  Department  where  such 
charges  accrue  because  of  actions  by 
fee  Department  and  wifeout  fee  fault  or 
negligence  of  fee  distributing  agency. 

(e)  Redonation  expenditures.  In 
accordance  with  {  250.13(g),  whenever  a 
distributing  agency  requests  aufeority  to 
make  red(mation  of  any  donated  foods 
and  fee  Department  requests  feat  fee 
donated  foods  be  federally  inflected, 
feese  in8pecti(ms  will  be  made  at  fee 
expense  of  fee  distributing  agency.  Any 
donated  foods  which  fee  Department 
(tetermines  are  acceptable  for 
redonation  shall  be  moved  at  fee 
distributing  agency's  expense  to  fee 
dosest  point  wifein  fee  FNS  region  in 
which  the  State  is  located  where  it  can 
be  utilized,  or  to  a  doser  point  outside 
fee  region,  if  such  a  transfer  is  mutually 
agreed  to  by  fee  Department  and  fee 
distributing  agency.  In  feose  instances 
in  which  fee  mstributing  agency 
satisfactorily  demonstrates  to  fee 


Department  feat  fee  need  for  any 
redonation  resulted  from  no  fault  or 
negligence  on  its  part,  feel)epartment 
shall  assume  such  transportation  costs 
as  it  determines  to  be  proper.  Whenever 
a  redonation  is  made  at  the  request  of 
fee  Department,  fee  Department  shall 
pay  all  transportation  and  handling 
costo  in  connection  wife  such 
redonation  and  shall  pay  to  the 
distributing  agency  all  storage  and 
handling  costs  accrued  on  fee  donated 
foods  at  fee  time  of  redonation,  as 
determined  by  fee  Department,  except 
when  fee  request  is  made  as  a  result  of 
negligence  on  fee  part  of  fee  distributing 
agency. 

(f)  Use  of  funds  accruing  in  operation 
of  the  program.  (1)  Funds  accruing  from 
claims.  Fluids  accruing  from  recoveries 
from  loss  or  damage  claims  (which  are 
aufeorized  under  paragraph  (c)  of  feis 
section  to  be  expended  for  program 
purposes)  shall  be  used  only  for  fee 
payment  of  expenses  of  fee  food 
distributing  program,  induding 
transportation,  storage  and  handling  or 
donated  foods,  salaries  of  persons 
directly  connected  wife  fee  program, 
and  other  administrative  expenses.  In 
accordance  wife  paragraph  (f)(4)  of  feis 
section,  fee  receipt  and  expenditure  of 
funds  so  ac(3ved  shall  be  reviewed  by 
fee  distributing  agency  to  determine  feat 
fund  balances  are  not  in  excess  of 
program  needs. 

(2)  Other  funds.  Funds  accruing  from 
fee  sale  of  containers,  packing 
materials,  salvage  of  donated  foods, 
distribution  charges,  or  insurance  shall 
be  returned  to  fee  Department  or  used 
only  for  fee  payment  of  expenses  of  fee 
program  which  will  improve  program 
operations  including,  but  not  limited  to, 
transportation,  storage  and  handling  of 
donated  foods,  salaries  of  persons 
directly  connected  with  the  program  and 
ofeer  program-related  expenses.  Funds 
accruing  from  fee  collection  of 
distribution  charges  which  are 
determined  to  be  in  excess  of  program 
needs  pursuant  to  paragraph  (f)(4)  of 
feis  section  shall  be  used  in  accordance 
wife  feat  paragraph.  Funds  accruing 
frxim  fee  operation  of  fee  program  shall 
not  be  used  for  feose  costs  which  are 
unallowable  under  fee  cost  Principles  in 
fee  Department's  Uniform  Federal 
Assistance  Regulations,  7  CFR  Part  3015, 
Subpart  T.  These  unallowable  costs 
indude,  but  are  not  limited  to: 

(i)  Bad  debts: 

(ii)  Contingencies; 

(iii)  Contributions  and  donations; 

(iv)  Entertainment; 

(v)  Fines  and  penalties: 

(vi)  Xiovemor's  expenses; 

(vii)  Interest  and  ofeer  finandal  costs: 
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(viii)  Lqiefative  expenses  and 
(ixi  LoMOT  OB  otBCT  gnntft 

SSSll  BMrncBHT  INV  Kpflfate  SlXUlUltfl  fOT 

funih  aca^agfnm  pmgnnii  operations. 
Funds  aeererng  from  the  coflectitm  of 
distribotien  diarges  attsS  he  raanitained 
in  an  opera Aiy  aeeoonf.  Pmdo  aceroing 
from  the  safe  of  oogtamera,  aahrage  of 
foods,  Hisuiaiice  and  raeovcria*  (^ 
clainwnrthplon  or  danaga  of  donated 
foods  shall  he  maintained  in  a  aahrage 
accomt. 

W  Excess  fimds.  The  tfistributmg 
B^BfKY'^f^tx  review  the  receipt  and 
expendituures  of  funds  annually  to 
ensure  that  fraid  balanees  are  aof  far 
eMcess  of  program  needs.  At  a 
moxmium,  Ae  operating  account  fund 
shall  net  exceed  the  snm  of  thepieviuus 
year's  h^gfaeat  three-month  expendi  tares. 
Funds  excaedBng  this  maximum  shaB  be 
considered  in  excess  of  program  needs 
unless  theAstributing  agency  provides 
sufficient  jaaWBcation  as  to  dke  need  fbr 
such  fands  and  receives  approval  from 
the  FNSRO.  FNSIO  may  determine  that 
fund»  eqoa)  to  or  less  than  the 
expendftnres  for  the  previous  year's 
highest  three  mondls  art  in  excess  of 
what  is  needed,  hi  such  mstances,  the 
distributing  agency  shall  reduce  the 
excess  funds  in  the  operating  accoimt  by 
reducing  distributing  charges  or 
returning  the  funds  to  the  contributor. 
The  saKMge  accoratt  wiB  have  no  set 
limit.  FNSRO  must  however,  give  prior 
approval  to  each  deposit  to  or 
expemitare  from  the  aaivage  fund  . 
which  is  in  excess  of  $2,500.  The 
distribotlng  agency  sheO  impose  upon 
subdisMkafkig  agencies  and  recipient 
agencies  sinilar  provisions  for  die  use 
of  SBch  ftaids  accruiBg  from  the 
operation  of  their  programa. 


92SOlM  Mil II CI  ell 

(a)  General  lequiremeoa.  fl) 
Accurate  ami  completr  records  shall  be 
maiataiaed  witk  respect  to  the  receipt 
distribatian/use  and  inwntory  of 
doaated  foods  mcbdim: 

(i)BtadpniductapfocessedfraiB    i 
doaatad  foods  aid  I 

(ii>Tkadrtemination  made  as  to 
liafa^  far  aay  iaqjreper  dlstiibatiun. 
use  of,  losaot  or  danage  ta  such  Coods 
and  Aa  icsidl»  obtanacd  frtira  the  pursait 
of  claiaw  by  lb«  cKstvibatfi^  agency. 
Such  records  shaH  aiso  be  maintained 
with  respect  to  the  receipt  and 
disbursement  of  funds  arising  from  the 
opera  tioR  of  the  chstribntien  program, 
including  the  determinatfon  as  to  the 
amount  of  payments  to  he  made  by  any 
processor,  upon  terminatkm  of 
precessRig  contracts. 


(2)  DMributfny  ageneiea  sbdl^  reqidre 
all  suBfnsBriuuUii^  and  recipient 
agencfea'to  n&uitam  accnrate  and 
complete  recard*  witfk  rcspecttv  t&e 
receipt^  cBi  b  iuutfon 'disposal  and  • 
invenftpfy  or  donated  foods,  including 
end  piwhuila  processed  from  donated 
foods,  and  with  respect  to  any  finids 
which  arise  frnm  tfuB  operation  of  tte 
distifuutiun  program,  indnding  lenmds 
made  to  leulpieBt  agencies  by 
proeesson  in  accordhnoe  widi 
S2Se.90flt). 

(3^  Dnf  ess  a  distributing  agency 
maintains  an  ofTer-and-acceptance 
system  ki  accordance  with  9  2S0.48(^ 
the  distributing  agency  shaff  maintain 
accurate  and  complete  records  with 
respect  to  amoonts  and  vahie  of 
commodities  refdsed  by  sdioof  food 
autlnrities.  School  food  authorttiea  shall 
alsa  be  required  to  maintani  such 
records  of  refusals. 

[4]  Each  processor^  food  service 
management  company,  warriiouae,  or 
other  entity  wiiich  contracts  with  a 
distributing  agency,  subdistributing 
agency  or  recipient  agency  shall  be 
required  to  keep  accnrate  and  complete 
records  with  respect  to  the  receipt, 
distribution /(fisposaL  storage  atvd 
inventory  of  such  foods  similar  to  those 
required  of  distributing  agencies  under 
this  paragraph.  V^iere  donated  foods 
have  been  commin^ed  with  commercial 
foods,  the  prxjvessor  riiall  maintain 
records  whichrpeimit  an  accurate 
determihatioB  of  the  donated-food 
inventory.  The  processor  shall  also  be 
required  to  keep  formula,  recipes,  daily 
or  batch  production  records,  loadout 
sheets,  bifls  of  lading,  and  other 
processing  and  shipping  records  to 
substantiate  tlie  use  made  of  sudi  foods 
and  their  subsequent  redelivery,  hi 
whatever  form,  to  any  distributing 
agency,  subdistributing  agency  or 
recipient  qgeacy.  ftocessors  must 
maintain  leeords  which  wUl  peimit  a 
detererinstfoD  ■ganfing  compliance 
wM>  the  uunfaBLling  pravisions  required 
by  I  aSil30(f>(3^  and  (4f  as  wen  as 
maintain  leeards  used  as  the  basis  for 
compiEng  llie  pioeessor  peifermaiit* 
reports  leqshed  by  f  25O.30fm}. 

(5}  All  recipient  agencies  shall  be 
required  to  keep  accurate  and  cmnplete 
records  showing  die  data  and  method 
used  to  detemine  the  number  of  eligible 
persons  served  by  that  agency. 

[of  Fauiae  by  a  dlstribullng  ageacy, 
subtfisti ibathig  agency,  recipient  agency, 
processor,  food  service  management 
company,  warehouse  or  other  entity  to 
maintain  reoorcb  required  by  ftis 
Section  shao be  cansideredprhna fade 
evidence  of  improper  distiifauUou  orloss 
of  donated  foods  and  die  agency; 


processor  or  entity  shall  be  subfect  to 
the  provisions  of  ft  2S0.13(e). 

(b)  £erH£ft- of  jnoin£pi?ance.  All  records 
required  by  1ld»SBCtf(m  shall  be 
retained  fbr  a  period  of  three  years  from 
the  dbse  of  the  fiscal  year  to  which  they 
pertain.  However,  in  instances  when 
daims  actien  and^or  audit  findings  have 
not  been  resolved.,  the  recsrds  shall  be 
retainedas taiig,a» leqiured  for  the 
resofotion  of  such  action  or  ffaufingf . 

9250.17   Raparti 

fa}  Monthfy  Report  of  Receipt  and 
Dhtnbution  oflXttiated  Foods  (FN3- 
155f.  Dfstribulliig  agendas  shall 
complete  and  submit  to  the  YHSRO 
monthly  iasealwy  repasts  covering  the 
receipt  and  dlatiibBtiSD  of  donated 
foods  on  Form  fMB-lSfi  or  other  format 
approved  by  FNft  The  report  shall  be 
sufamttted  ao  latBT  than  30  calendar 
dseft  after  the  cad  of  fte  reporting 
month.  The  distribsliag  agency  shall 
submit  a  list  of  fcailvideat  food  orders 
received  isr  each  food  tten  delivered  by 
the  DepartBient  as  an  attachment  to  the 
FNS-IS. 

(b]  Pmcesa'ag  itiventory  reportg. 
Dbtributtag  agencies  shail  conplete  and 
submit  a  quarterly  processing  inventory 
report  in  accordance  with  $  250.30(o). 

(c)  Perfertnance  report*.  Monthly 
reports  of  perfonnance  shall  be 
s^Mnitted  by  praccssots  to  distributing 
agencies  in  accoidance  with  §  250.3O(ra). 

((p  Other  reporte,  ENstriboting 
agencies  aball  eosqilcte  and  submit 
otterieparls  lelatfsa  ta  dfstribntioa 
opewlieas  fai  sack  forai  as  may  be 
requiiad  fron  tiiDC  to  time  by  Oie 
Department 

(Reporting  requirements  contained  in 
paiagmph  fB|  approved  by  the  Office  of 
Managaraant  tmi  Indlgst  rnider  control 
nimbiir  WM-MOt  Rspartim  raqeirsMcnta 
cantaioed  ia  poapaphfiH  approved  by  tiw 
Ofksof  MaaagaaMBt  aad  Budget  unda 
raalw*  BMBlbti»«l6M  002a  0564-0109.  0684- 
0288  and  aia»-02S^ 


9350L1t 

[a\  Right  of  mapection  and  audit.  The 
Secretary,  this  C<unptroDer  General  of 
the  United  States,  or  any  of  their  duly 
authorized  representatives,  may  inspect 
and  inventory  donated  foods  in  storage 
or  the  facifities  used  in  the  handling  or 
storage  of  sudi  donated  foods,  and  may 
inspect  and  audit  all  records,  induding 
finandal  lecords,  and  reports  pertaining 
to  the  disttlbatlon  of  donated  foods  and 
may  review  or  aucfit  the  procedures  and 
mediods  need  In  carrying  out  the 
requirements  of  tfafs  Part  at  any 
reasenaMb  tine.  M>dIsMbutlng 
agendes,  recipient  agencies,  processors, 
food  service  managunent  companies 
and  warehouses  shall  be  required  to 
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permit  similar  inspection  and  audit  by 
such  entities  or  their  representatives. 
Fiscal  matters  shall  continue  to  be 
reviewed  in  aedito  onder  the  Single 
Audit  Act  (31  U.S.C  TSm-^)  and  die 
Department's  Uniform  Federal 
Assistance  Hegolatiais  (7  CFR  Pert 
3015]. 

(b)  tid^femkat  CPA  audita  of  multi- 
State  pmoemors.  (1)  For  any  year  in 
which  a  mu^i-State  processor  receives 
more  than  $250^000  in  donated  foods,  the 
processor  shall  obtain  an  independent 
CPA  (certified  pubtic  accountant)  audit 
for  that  year.  Multi-Atate  proceaatHS 
which  receive  $75AX)  to  $250,000  in 
donated  food  each  year  shall  obtain  an 
independent  CPA  audit  every  two  yews 
and  those  which  receive  less  than 
$75,000  in  donated  foods  each  year  shall 
obtain  an  iadependent  CPA  audit  every 
three  years.  Those  multi-State 
processors  whidi  are  in  the  two  or 
three-year  audit  cycle  shall  move  into 
the  next  audit  cyde  at  the  pmnt  in  time 
in  which  the  value  of  donated  foods 
received  reaches  $75,000  or  $250,000  in 
any  year,  hi  instances  in  which  the 
Department  determines  that  the  audit  is 
not  acceptable  or  that  the  audit  has 
disdosed  serious  deficiencies,  the 
processor  shall  be  subjed  to  additional 
audits  at  the  request  of  FNS. 

(2)  Andits  shall  be  conducted  in 
accordance  with  the  auditing  pravisions 
set  forth  under  the  Uniform  Federal 
Assistance  Regulations  (7  CFR  Part 
301S.  Subpart  I)  and  the  FNS  Audit 
Guide  for  Mu]t>-State  Processorsi  At  the 
discretion  of  FNS.  auditors  will  be 
required  to  attend  training  sessions 
conducted  by  the  D^iartment 

(3)  The  costs  of  the  audits,  induding 
those  costs  assodated  with  training, 
shall  be  borne  by  the  processors. 

(4]  Audit  findings  relative  to  those 
elements  assodated  with  the  processing 
of  donated  food  shall  be  submitted  to 
the  processor  and  to  P^fS  concurrently. 

(5)  Noncompliance  with  the  audit 
requirements  in  paragraph  (b)(1)  of  this 
section  will  render  die  processor 
ineligiUe  to  enter  into  another 
processing  contrad  with  any  contracting 
agency  until  the  required  audit  has  been 
condacted  and  defidencies  corrected. 

(0)  Processor  response.  Multi-State 
processors  shad  develop  a  written 
response  to  FNS  addressing  defidendes 
whidi  have  been  identified  in  the  audit. 
Such  responses  shall  include: 

(!)  Conectiv^  action  whidi  has 
already  been  taken  to  eliminate  the 
deficiency; 

(ii)  Corrective  action  which  the 
processor  proposes  to  take  to  elimbiate 
the  deficiency; 


(iii)  The  timeframes  for  the 
implementation  and  completion  of  the 
corrective  action; 

(iv>  A  determination  of  what  caased 
the  deficiency;  and 

(v)  Deficiencies  which  have  been 
identified  that  the  processor  takes 
exception  to  and  an  explanation  for  the 
exception. 

Multi-State  processors  sbaH  su^Mit  a 
written  response  to  FNS  in  accordance 
with  timeframes  esteblisbed  by  FNS. 

925aif   fisvlesrs. 

(a)  General  Each  distributing  agency 
shall  establish  a  review  system  in  order 
to  assess  the  efiiectiveness  of  its  food 
distribotion  program  in  meeting  the 
requirements  of  these  rmulations. 

(b)  Responsibilities  of  distributing 
agencies.  (1)  Each  distributing  agency 
shall  establish  review  procedures 
encompassfaig  eligibility,  food  ordering 
procedures,  storage  practices,  inventory 
controls,  reporting  and  recordkeeping 
requirements  and  compliance  with 
nondiscrimination  provisions.  The 
procedures  shall  indude: 

(i)  An  on-site  review  of  all  charitable 
institutions,  nutrition  programs  for  the 
elderly  and  nonprofit  summer  camps  for 
children  imder  agreement  in  accordance 
with  S  250.12(b]  at  least  once  every  4 
years,  with  not  fewer  than  25  percent  of 
each  of  diese  recipient  agency 
categories  being  reviewed  each  year. 
These  reviews  shall  also  include  on-site 
reviews  of  storage  facilities  to  ensure 
compliance  with  §  250.14(a); 

(ii)  An  on-site  review  at  least  once 
every  2  years  of  all  processors  except 
those  that  are  multi-State  processors  as 
defined  in  9  250.3,  with  no  fewer  than  50 
percent  being  reviewed  each  year; 

(iii)  An  annual  on-site  review  of  each 
storage  fadtrty  utilized  by  the 
distributing  agency.  On-site  reviews 
conduded  by  FNS  may  be  considered  as 
contributing  to  the  fiilfilhnent  of  the 
minimum  coverage  required  by  this 
paragraph;  and 

(iv)  A  biennial  review  of  all  food 
service  mangement  companies  under 
contract  with  redpient  agendes  in 
accordance  with  9  250.12(c)  which  are 
not  under  contrad  with  a  school 
partidpating  in  the  National  School 
Lunch  Rrogtam  or  a  Commodity  School 
under  Part  210  of  this  chapter,  or  a 
school  partic4>ating  in  the  School 
Breakfast  Program  under  Part  220  of  this 
chapter. 

(2)  Each  distribating  agency  shall 
design  and  implement  a  system  to  verify 
sales  of  end  products  to  a4l  redpient 
agendes  under  diat  distributing 
agency's  anftiority  in  instances  when  a 
processor  transfers  end  produds  to  a 
distributor  and  the  distributor  sells  the 


end  product  to  the  recipient  agendes  at 
a  discount  and  the  distributor  receives  a 
refund  from  the  processor.  At  a 
minimum,  such  a  system  nuist' 

(i)  Provide  for  the  quarterly  review  of 
a  statistically  valid  sample  of  sales 
information  of  all  processors  which 
contrad  with  the  distributing  agency  or 
contracting  agendes  under  the  authority 
of  the  distoibuting  agency,  induding 
multi-State  processors: 

(ii)  Stqiport  the  projedion  of  a  claim 
against  die  processor  when,  in  the 
review  of  the  saaq^  it  is  determined 
that  the  value  of  donated  foods  has  not 
been  passed  on  to  redpient  agencies  or 
when  end  products  have  been 
inqnoperly  distributed;  and 

(iii)  Provide  for  the  assessment  of 
claims  against  the  f»ocessor  in 
accordance  with  FNS  Instruction  410-1 
Non-Audit  Claims,  Food  Distribution 
Program,  in  instances  when  deficiencies 
have  been  identified.  Distributing 
agencies  may  delegate  the  responsibility 
of  sales  verification  to  processors.  In 
such  instances,  the  distributing  agency 
must  establish  guidelines  which  dte 
processor  must  follow  in  conduding 
sales  verification.  These  guidelines  must 
ensure  that  a  statistically  valid  sample 
of  sales  is  verified  quarteriy.  Processors 
shall  report  their  findings  to  the 
distributing  agency  on  a  quarterly  basis 
in  accordance  with  9  2S0.30(m). 

Distributing  agendes  must  review  the 
processor's  sales  verification  system 
and  the  processor's  findings  for 
adequacy  and  submit  a  copy  of  the 
review  report  of  the  system  findings  to 
the  appropriate  FNSRO. 

(3)  The  distributing  agency  shall 
submit  a  report  of  review  findings  to 
each  enbty  reviewed.  The  report  shall 
include: 

(i)  Each  deficiency  found;  . 

(ii)  The  factors  contributing  to  each 
deficiency, 

(iii)  Recommendations  for  needed 
corrective  action,  including  timetables 
for  completion  and/or  daims  adion  to 
be  pursued,  if  any  and 

(iv)  Provisions  for  evaluating 
effectiveness  of  corrective  actions. 
A  copy  of  each  processor  review  report 
shall  be  provided  to  the  appropriate 
FNSRO. 

(4)  Distributing  agencies  shall  monitor 
progress  toward  completicm  and  the 
effectiveness  of  corrective  actions  taken 
in  eliminating  program  deficiences. 

(5)  In  addition  to  the  review 
requirraaents  of  paragraph  (b)(1)  of  this 
section,  each  distributing  agency  shall 
make  a  continuing  evaluation  of  ail 
redpient  agencies,  and  processors  by 
monitoring  performance  reports,  food 
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requests,  participation  data,  and  data 
regarding  refunds  and  discounts  to  ' 
recipient  agencies  and  distributors  for 
the  receipt  of  end  products. 

(6)  Distributing  agencies  shall,  where 
applicable,  require  that  subdistributing 
agencies  monitor  and  review  their 
operations  in  accordance  with  this 
paragraph. 

(c)  Responsibilities  of  State  Agencies 
on  Aging.  State  Agencies  on  Aging 
which  receive  cash  payments  in  lieu  of 
donated  foods  in  accordance  with  flie 
provisions  of  §  2S0.42(c)  shall  monitor 
use  of  such  cash  after  disbursement  to 
nutrition  programs  for  the  elderiy  to 
ensure  that  the  amounts  so  received  are 
expended  solely  for  the  purchase  of  U.S. 
agricultural  commodities  and  other 
foods  of  U.S.  origin  for  such  programs. 

§250.20    Sanctions. 

Any  distributing  agency  which  has 
failed  to  comply  with  the  provisions  of 
this  Part  or  any  instructions  or 
procedures  issued  in  connection  with  it 
or  any  agreements  entered  into  pursuant 
to  it,  may,  at  the  discretion  of  the 
Department,  be  disqualified  from  further 
participation  in  any  distribution 
program.  Reinstatement  may  be  made  at 
the  option  of  the  Department 
DisquaUfication  shall  not  prevent  the 
Department  from  taking  other  action 
through  other  available  means  when 
considered  necessary,  including 
prosecution  under  appUcable  Federal 
statutes. 

S2S0L21    CMirigMs.  j 

Distributing  agencies,  subdistributing 
agencies  and  recipient  agencies  shall 
comply  with  the  Department's 
nondiscrimination  regulations  (7  CFR 
Parts  15, 15a,  and  15b)  and  the  FNS  civil 
rights  instructions  to  ensure  that  in  the 
operation  of  the  program  no  person  is 
discriminated  against  because  of  race. 
color,  national  origin,  age,  sex  or 
handicap. 

925022    CompWnts.  j 

Distributing  agencies  shall  investigate 
promptly  complaints  received  in 
connection  with  the  distribution  or  use 
of  donated  foods.  Irregularities  which 
are  disclosed  shall  be  corrected 
immediately.  Serious  irregularities  shall 
be  promptly  reported  to  the  Department 
Distributing  agencies  shall  maintain  or 
nie  evidence  of  such  investigations  and 
actions.  The  Department  also  reserves 
the  right  to  make  investigations  and 
shall  have  the  final  determination  as  to 
when  a  complaint  has  been  properly 
handled.  Complaints  alleged  on  the 
basis  of  race,  color,  national  origin,  age, 
sex  or  handicap  shall  be  handled  in 
accordance  with  \  250.21. 


Subpart  C—ProcMsing  and  LabaHng 
of  Donated  Foods 

S2S0.30    state  processing  of  donated 

lOOUS. 

(a)  General.  This  section  sets  forth  the 
terms  and  conditions  under  which 
distributing  agencies,  subdistributing 
agencies,  or  recipient  agencies  may 
enter  intox»ntracts  for  the  processmg  of 
donated  foods  and  prescribes  the 
minimum  requirements  to  be  included  in 
subh  contracts.  This  section  does  not 
pertain  to  food  service  management 
companies. 

(b)  Permissible  contractual 
arrangements.  (1)  A  distributing  agency, 
subdistributing  agency,  or  recipient 
agency  may  contract  for  processing,  pay 
the  processing  fee,  and  deliver  the  end 
products  to  eligible  recipient  agencies 
through  its  own  distribution  system. 

(2)  A  distributing  agency  or 
subdistributing  agency  may  contract  for 
processing  on  behalf  of  one  or  more 
recipient  agencies.  All  recipient 
agencies  eligible  to  receive  the  donated 
foods  to  be  processed  may  receive  end 
products  made  from  those  foods  and 
produced  under  such  processing 
coatracts  by  virtue  of  the  distributing 
agency — recipient  agency  agreement 
required  by  §  250.12(b).  Under  this 
arrangement  and  subject  to  the  approval 
of  the  distributing  agency: 

(i)  Processors  shall  utilize  either  a 
discount  or  a  refund  system  as  defined 
in  S  250.3  when  they  sell  end  products 
directly  to  recipient  agencies,  or 

(ii)  When  selling  end  products  through 
a  distributor,  processors  shall  utilize 
either  a  refund  system  or  a  system 
which  provides  re&inds  to  distributors 
and  discounts  to  recipient  agencies 
through  a  distributor  in  accordance  with 
paragraph  (e)  of  this  section. 

(3)  Distributing  agencies  shall  permit 
subdistributing  agencies  and  recipient 
agencies  to  enter  into  processing 
contracts  with  a  processor  under 
arrangements  similar  to  those  described 
in  paragraph  (b)  (1)  or  (2)  of  this  section. 

(c)  Requirements  for  processing 
contracts.  (1)  Contracts  with  processors 
shall  be  in  a  standard  written  form  and 
be  reviewed  by  the  appropriate  FNSRO. 
Processing  contracts  shall  terminate  no 
later  than  one  year  after  they  have  been 
entered  into  and  shall  not  be  extended 
without  being  renegotiated.  Distributing 
agencies  shall  develop  criteria  for  use  in 
evaluating  and  selecting  processing 
contracts.  The  selection  criteria  shall  be 
used  in  selecting  or  rejecting  processors 
in  a  manner  that  ensures  equitable 
treatment  of  processors.  The  selection 
criteria  shall,  at  a  minimum,  include: 

(i)  The  nutritional  contribution  which 
the  end  product  will  provide; 


(ii)  The  marketability  of  the  end 
prdduct; 

(iii)  The  distribution  method  which  the 
processor  intends  to  utilize; 

(iv)  Price  and  yield  schedule  data; 

(v)  Any  applicable  labeling 
requirements;  and 

(vi)  The  ability  ofihe  processor  to 
meet  the  terms  and  conditions  set  forth 
in  the  regulations. 

These  criteria  will  be  reviewed  by  the 
appropriate  FNSRO  during  the 
management  evaluation  review  of  the 
distributing  agency.  Distributing 
agencies  and  subdistributing  agencies 
which  enter  into  contracts  on  behalf  of 
recipient  agencies  but  which  do  not  limit 
the  types  of  end  products  which  can  be 
sold  or  the  numbier  of  processors  which 
can  sell  end  products  within  the  State 
are  not  required  to  follow  the  selection 
criteria.  In  addition  to  utilizing  these 
selection  criteria,  when  a  contracting 
agency  enters  into  a  contract  both  for 
the  processing  of  donated  food  and  the 
purchase  of  the  end  products  produced 
from  the  donated  food,  the  procurement 
standards  set  forth  m  Attadiment  O  to 
OMB  Circular  A-102  must  be  followed. 
Recipient  agencies  which  purchase  end 
products  produced  under  Statewide 
agreements  are  also  required  to  comply 
with  Attachment  O  of  OMB  Circular  A- 
102.  Contracting  agencies  shall  not  enter 
contracts  with  processors  which  cannot 
demonstrate  the  ability  to  meet  the 
terms  and  conditions  of  the  regulations 
and  the  distributing  agency  agreements; 
furnish  prior  to  the  delivery  of  any 
donated  foods  for  processing,  a 
performance  bond,  an  irrevocable  letter 
of  credit  or  an  escrow  account  in  an 
amount  sufficient  to  protect  the  contract 
value  of  donated  food  on  hand  and  on 
order;  demonstrate  the  ability  to 
distribute  end  products  to  eligible 
recipient  agencies;  provide  a 
satisfactory  record  of  integrity,  business 
ethics  and  performance  and  provide 
adequate  storage. 

(2)  Standard  form  contracts  shall  be 
prepared  or  reviewed  by  the  appropriate 
State  legal  staff  to  assure  conformity 
with  the  requirements  of  these 
regulations  and  of  apphcable  Federal. 
State  and  local  laws. 

(3)  The  contract  shall  be  signed  for  the 
processor  by  the  owner,  a  partner,  or  a 
corporate  officer  duly  authorized  to  sign 
the  contract  as  follows: 

(i)  In  a  sole  proprietorship,  the  owner 
shall  sign  the  contract; 

(ii)  In  a  partnership,  a  partner  shall 
sipi  the  omtract; 

(iii)  In  a  corporation,  a  duly 
authorized  corporate  officer  shall  sign 
the  contract 
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W  At  a  stiini— 1»  each  praoasaiBy 
coDteact  afaatt  iaslMdai 

(UTkaoaiM 
o£tBe«oabaGL_„_„ , ,-^w..,.— ., 

PO  A  descriptioa  of  aack  end  product 
the  quantily  o(  each  donated  food  and 
any  other  ingyedient  whick  is  needed  to 
yield  a  q>ecific  number  ol  units  of  aacfa 
^eod  product  (except  that  the  cootracting 
agency  nu^penait  Ike  processor  to 
specify  the  total  quantity  of  any 
flavorings  or  seasonings  which  may  be 
used  widiout  identifying  the  iagredients 
which  are,  or  may  be,  com|)ODents  of 
flavorings  or  seasonings),  and  the  yieU 
factor  for  each  doiuted  food.  The  yield 
factor  is  fte  percentage  of  the  donated 
food  wUcb  must  be  returned  in  the  end 
product  to  be  distributed  to  eligible 
recipient  agencies.  For  substitotable 
donated  foods,  at  least  100  percent  of 
the  donated  foods  provided  to  die 
processor  must  be  physically  contained 
in  the  end  products,  with  no  allowable 
tolerance; 

(iii)  The  contract  value  of  each 
donated  fbod  to  be  processed  and. 
where  processing  Is  to  be  performed 
only  on  a  Cee-fbr-servlce  basis,  the 
processing  fee  to  the  contracting  agency 
for  a  specified  number,  wei^t  or 
measure  of  the  end  products  to  be 
delivered; 

(iv)  A  provision  for 

fA)  Temdnation  of  the  contract  TQ>on 
thirty  d^  written  notice  b7  the 
contracting  agency  or  the  processor  and 

fBi  bnmmedfate  temination  of  die 
cenfract  when  diere  has  been 
noncompliance  with  its  terms  and 
conditions  by  die  contracting  agency  or 
the  processor 

(v)  hnie  event  of  contract 
termination,  a  provision  for  disposition 
of  donated  ioods  and  end  products  in 
the  processor's  inventories  or  payment 
of  lands  in  acoerdance  wftft  paragrairfi 
(j)  of  this  section; 

(vi)  A  provision  far  inflection  and 
certificatioD  dnoing  p'^wywiiig,  where 
applicable;  by  die  apptopiiate 
accqManoe  service  in  aoootdance  with 
paragraphs  (g)  aid  (k)  of  ^is  sectton: 

(vii)  A  pravisien  that  end  product* 
centafaiiag  donated  foods  that  are  not 
substitutable  under  paragraph  (f)  of  diia 
section  skott  bedehwesed  o^  to 
recipient  agencies  riigU^  to  receive 
suskliDeda; 

(viii)  Proviaien*  Uwt  die  processor 
shatL 

(A)  Fully  account  for  all  donated 
foodsdehwared  iat»it»piBS*esatoa  by 
productieii  aad  ddiwary  to  te 
contracting  ^gaocf  oc  tiiifkHe  fecHiieat 
agencies  of  an  apprnpiiaiii  iiuaibiii  of 
units  of  end  prodnete  uiesMag  tk* 
contiaai  ipsslllSattMis.  and  wteso  ««d 
pradnab  aeraoM  Aioiigk  •  disttikirter. 


that  the  pfocsssor  teasiiB  foB 
accountable  fartlKdBnBtad  foods  antti 
refasds  at  tmjf  mhsi  iiadlla  eqaal  to 
thsir  ooatBactad  vatoe  have  been  made 
to  eligibto  radpiant  agencies  fai 
accordanoawttb  paragpapk  (k)  of  Ms 
section  or  to  dialribafhig  agencies  in 
accosdanca  with  paragraph  (nK2)  of  diis 
section; 

(B)  Furnish  to  the  contractiug  agency 
prior  to  flw  deKvery  of  any  donated 
loo^s  tot  imnessitig  docnnentation  that 
a  pernmance  supply  and  surety  bond 
from  a  safety  umpaiiy  listed  in  the  most 
recent  VS.  Department  of  Treasmy 
Circular  670,  an  irrevocable  letter  of 
credHt  or  an  escrow  account  has  been 
obtained  in  an  amount  diat  is  sufficient 
to  protect  the  contract  value  of  all 
donated  fbods.  Slnqe  the  distributing 
agency  is  bdd  liable  by  FNS  for  any 
donated  foods  provided  to  a  processor 
the  distributing  agency  shall  determine 
the  dollar  value  of  the  performance 
supply  and  surety  bond,  ^revocable 
letter  of  credit  or  the  escrow  account 
taking  into  consideration  the 

(i)  Value  oi  donated  foods  on  band; 

{21  Value  of  donated  fbods  on  order 
and 

[3]  Anticipated  usage  rate  during  the 
contract  period; 

(C)  Use  or  dispose  of  the  containers  in 
whidi  donated  foods  are  received  from 
the  Department  in  accordance  with  tlie 
instructions  of  the  co&tractiag  agency; 

(D)  Andy  as  credit  egaiast  tke 
proceswng  fee  or  return  to  tke 
contracting  agency: 

[1)  Any  funds  received  from  the  sale 
of  containers,  and 

(2)  The  narket  value  or  the  price 
received  from  tke  sale  ol  any  by- 
products oi  donned  foode  or 
commercial  foods  whidt  have  been 
substituted  for  donated  foods; 

(E)  SidMdUite  donated  foods  widi 
conunercially  purckaaed  foods  ooly  in 
aceordance  witk  paragr^ih  [Q  6t  this 
section; 

(F)kieet  dw  nquirsBsents  of 
paragraph  (i)  of  diis  section  for  labeling 
end  predects; 

(G)  Mainlahi  aocvate  mid  oonqilete 
records  pertainiqg  ts  the  receipt, 
dispeaai,  andjewsiluiy  of  donated 
foods  hi  aooordance  wtdi  |  ZSaiO; 

(H)  Sewnit  procesring  psiluimance 
reports  is  acwihuMMt  wUn  parap-apb 
(m)ofddeascttan;a^ 

(Q  Submit  aaaeal  BBOoBdUatfon 


distriboBng  agendas  fat  any 
outrtandhig  iwfend  appfcatJuiis  or 
excessive  iosentattas  is  acooidaaoe 
widi  parepapb^igi^  ofthfo  soelfaa; 

(ix)  Apsortatettfliarapprevd  ef^ 
contieM 


ooHgaie  that  agency  or  the  Department 
to  eelHw  owmleu  nods  iw  pivmBisliig: 

t")  A  description  of  the  processor's 
quality  contrtn  system  and  assurance 
that  an  effective  qoaKty  control  system 
wil^be  maintained  far  dte  duration  of 
the  contract 

(x9  ni  instances  when  the  processw  is 
a  maftf-otate  processor  as  defined  in 
S  250.3,  a  provinon  niet  the  processor 
agrees  to  obtain  an  independent  auult 
by  a  certined  public  accountant  in 
accordance  with  f  2S0.18(b); 

(xii)  A  requirement  that  inventory 
drawdowns  ^sH  be  Hmtted  to  tke 
actual  amount  of  donated  foods 
contained  in  the  end  product.  Additional 
commodity  required  to  account  for 
production  lose  ^11  be  obtained  from 
non-doBated  foods; 

(xiii)  In  instances  when  end  products 
are  sold  throng  a  distributor  a 
description  of  the  system  w^ch  will  be 
utilized  for  the  sale  of  the  end  products 
to  a  recipient  agencies; 

(xiv)  hi  bistances  when  the 
distributtng  agency  has  ddegated  the 
responsibility  for  sales  verification  for 
end  products  provided  by  a  distributor 
to  recipient  agencies  at  a  discount, 
assurance  that  the  processor  wiD  submit 
sales  verification  data  to  the  distributing 
agency  in  accordance  with 
S  250.30(m)(l);  and 

(xv)  A  provision  diat  the  contracting 
agency  ^all  give  the  processor  a  list  of 
aU  recipient  agencies  eligible  to 
purchase  end  products  under  the 
contract. 

[Si  The  processor  shall  not  assign  the 
processing  contract  or  delegate  any 
aspect  (rf  processing  under  a 
subcontract  or  other  arrangement 
without  the  written  consent  of  the 
contracting  agency  and  the  distributing 
agency. 

(d)  Endprodacta  sold  by  processors. 
When  rec^iient  agencies  pay  the 
processor  for  end  products,  the 
processing  contract  shall  indude: 

(1)  The  processor's  established 
wholesale  price  schedule  for  quantity 
purchases  of  specified  units  of  end 
products,  and 

(2)  An  assurance  diet  die  price  of  eadi 
unM  of  end  product  purchased  by 
eligible  recipient  agencies  ritall  be 
discounted  by  die  stated  contract  value 
of  the  donated  foods  contained  therein, 
or  a  refund  equal  to  such  value  made 
upon  proof  of  purchase  by  an  eligible 
recipient  agencyin  accordance  with 
paragraph  (k)  of  this  section. 

(e)  EntffMvdacts  sold  by  distributors. 
When  s  processor  tiaiisfers  end 
products  to  one  or  inuie  disUibutuii  for 
sale  mKl  aeiHrefy  to  recipient  agencies, 
such  sales  shatt  be  under  eKfaer  a  refund 


Fwfawl  R«gi«tef  /  Vol.  53.  No.  107.  Friday.  June  3.  1968  /  Rules  and  Regulations 


F»dewl  Ratiitw  /  Vol  53.  No.  107.  Friday!  lune  3.  1968  /  Rales  andHi^iUtiniia 


system  as  defined  in  {  250.3  or  a  system 
which  provides  refunds  to  distributors 
and  discounts  to  recipient  agencies.  The 
processor  shall  make  refund  payments 
to  distributors  or  recipient  agencies  in 
accordance  with  paragraph  Qk]  of  this 
section. 

(f)  Substitution  of  donated  fooch  with 
commercial  foods.  (1)  The  processing 
contract  may  provide  for  substitution  of 
donated  foods  as  defined  in  §  250.3.  If 
the  provision  allowing  substitution  is 
included,  the  contract  shall  stipulate 
that: 

(i)  Only  butter,  cheese,  com  grits,  com 
meal,  flour,  macaroni,  nonfat  dry  milk, 
peanut  butter,  peanut  granules,  roasted 
peanuts,  rice,  rolled  oats,  rolled  wheat, 
shortening,  vegetable  oil,  spaghetti,  and 
such  other  food  as  FNS  specifically 
approves  may  be  substituted 
(substitution  of  meat  and  poultry  items 
shall  not  be  permitted). 

(ii)  All  components  of  commercial 
foodis  substituted  for  those  donated  must 
be  of  U.S.  origin  and  be  identical  or 
superior  in  every  particular  of  the 
donated-food  specification  as  evidenced 
■  by  certification  performed  by,  or 
acceptable  to,  the  applicable  Federal 
acceptance  service,  and 

(iii)  Substitution  is  allowed  without 
advance  approval  by  the  distributing 
agency  only  when: 

(A)  It  is  necessary  to  replace  dcmated 
food  with  commercial  food  to  meet  the 
100  percent  yield  requirement;  or 

(B)  The  donated  and  commercial 
foods  have  been  commingled  through 
the  use  of  joint  storage  tanks  or  bins:  or 

(C)  The  processing  contract  permits 
the  use  of  concentrated  skim  milk  which 
has  been  purchased  or  manufactured  by 
the  processor  for  donated  nonfat  diy 
milk. 

(2)  Docimientation  must  be 
maintained  by  both  parties  in 
accordance  with  S  250.16.  When  there  is 
substitution,  the  donated  foods  shall  be 
used  by  the  processor  and  shall  not 
otherwise  be  sold  or  disposed  of  in  bulk 
form.  The  applicable  Federal  acceptance 
service  shall,  upon  request  by  the 
Department,  the  contracting  agency  or 
the  distributing  agency  determine  if  the 
quality  analysis  meets  the  requirements 
set  forth  by  the  Agricultiu-al 
Stabilization  and  Conservation  Service 
(ASCS)  in  the  original  inspection  of 
donated  foods  and,  in  the  case  of 
concentrated  skim  milk  replacing 
donated  nonfat  dry  milk,  determine  if 
the  concentrated  skim  milk  contains  the 
amount  of  milk  solids  as  specified  in  the 
contract.  When  donated  foods  are 
nonsubstitutable,  the  applicable  4^ederal 
acceptance  service  shall  ensure  against 
unauthorized  substitutions,  and  verify 


that  quantities  of  donated  foods  used 
are  as  roecified  in  the  contract 

(3)  When  concentrated  skim  milk  is 
used  to  replace  donated  nonfat  dry  milk, 
the  contract  shall  also  specify  (in 
addition  to  the  requirements  in 
paragraph  (c)  of  this  section): 

(i)  The  percent  of  milk  solids  that,  at  a 
minimum,  must  be  contained  in  the 
concentrated  skim  milk: 

(if)  The  weight  ratio  of  ccmceAtrated 
skim  milk  to  donated  nonfat  dry  milk: 

(A)  The  weight  ratio  is  the  weight  of 
concentrated  skim  milk  which  equals 
one  pound  of  donated  nonfat  dry  milk, 
based  on  milk  solids; 

(B)  In  calculating  this  weight  nonfat 
dry  milk  shall  be  considered  as 
containing  96.5  percent  milk  solids; 

(C)  If  more  than  one  concentration  of 
concentrated  skim  milk  is  to  be  used,  a 
separate  weight  ratio  must  be  specified 
for  each  concentration; 

(iii)  The  processor's  method  of 
verifying  that  the  milk  soUds  content  of 
the  concentrated  skim  milk  is  as  stated 
in  the  contract 

(iv)  A  requirement  that  inventory 
drawdowns  of  donated  nonfat  dry  milk 
shall  be  limited  to  an  amount  equal  to 
the  amount  of  concentrated  skim  milk, 
based  on  the  weight  ratio,  used  to 
produce  the  end  product 

(v)  A  requirement  that  the  contract 
value  of  donated  food  for  a  given 
amount  of  concentrated  skim  milk  used 
to  produce  an  end  product  is  the  vahie 
of  the  equivalent  amount  of  nonfat  dry 
milk,  based  on  the  weight  ratio  of  the 
two  foods; 

(vi)  A  requirement  that  the 
concentrated  skim  milk  shall  be 
produced  in  a  USDA  approved  plant  or 
in  a  plant  approved  by  the  appropriate 
regulatory  authorify  for  the  processing 
of  Grade  A  milk  products;  and 

(vii)  A  requirement  that 
documentation  sufficient  to  substantiate 
compliance  with  the  contract  provisions 
shall  be  maintained  in  accordance  with 
S  250.16(a)(4). 

(4)  Except  as  specified  in  paragraph  (f) 
(iii)  of  this  section,  processors  must 
receive  approval  from  the  distributing 
agency  prior  to  any  substitution. 
Distributing  agencies  may  approve  a 
processor's  request  for  substitution  only 
when  the  distributing  agency's  inabilify 
to  maintain  the  necessary  inventory  of 
donated  food  at  the  processor  would 
disrupt  the  production  of  end  producte. 

(5)  Title  to  the  substituted  food  shall 
transfer  to  the  contracting  agency  upon 
the  initiation  of  the  processing  of  the 
end  product  containing  the  substituted 
food.  Title  to  the  equivalent  amount  of 
donated  food  shall  transfer  to  the 
processor  at  the  same  time  (except 
when  the  substitution  is  necessary  to 


meet  the  100  percent  yield  requirement 
or  to  otherwise  replace  missing  or  out- 
of-condition  donated  food).  Once  title 
has  transferred,  the  processor  shall  use 
the  substituted  food  in  accordance  with 
the  terms  and  conditions  of  this  part 

(g)  Meat  and  poultry  inspection 
programa.  When  donated  meat  or 
poultry  products  are  processed  or  when  < 
any  commercial  meat  or  poultry 
producte  are  incorporated  into  an  end 
product  containing  one  or  more  donated 
foods,  all  of  the  processing  shall  be 
performed  in  plante  under  continuous 
Federal  meat  or  poultry  inspection,  or 
continuous  State  meat  or  poultry 
inspection  in  States  certified  to  have 
programs  at  least  equal  to  the  Federal 
inspectUli^programs.  In  addition  to  FSIS 
inspection^  all  donated  meat  and  poultry 
processing  shall  be  performed  under 
AMS  acceptance  service  grading.  The  . 
cost  of  this  service  shall  be  borne  by  the 
processor.  In  the  event  the  processor 
can  demonstrate  that  grading  is 
impractical,  exemptions  in  the  use  of 
acceptance  services  shall  be  approved 
by  the  distributing  agency  prior  to 
processing  each  order.  Exemptions  in 
the  use  of  acceptance  service  graders 
will  be  authorized  on  the  basis  of  each 
order  to  be  processed  provided  the 
processor  can  demonstrate: 

(1)  That  even  with  ample  notification 
time,  the  processor  cannot  secure  the 
services  of  a  grader, 

(2)  That  the  cost  for  a  grader  would  be 
unduly  excessive  relative  to  the  value  of 
foods  being  processed  and  that 
production  runs  cannot  be  combined  or 
scheduled  to  enable  prorating  of  the 
costa  of  services  among  the  purchasers 
of  end  producte,  or 

(3)  The  dociunented  urgency  of  the 
recipient  agency's  need  for  the  end 
product  precludes  the  use  of  acceptance 
services. 

Prior  to  approving  a  processor's  request 
to  waive  the  acceptance  service 
requirement  the  distributing  agency 
shall  ensure,  based  on  the  processor's 
past  performance,  that  the  quaUfy  of  the 
end  product  produced  will  in  no  way  be 
adversely  affected  as  a  result  of  waiving 
the  requirement. 

(h)  Certification  by  acceptance     ' 
service.  (1)  All  processing  activities  of 
donated  foods  shall  be  subject  to  review 
and  audit  by  the  Department  including 
the  applicable  Federal  acceptance 
service.  The  contracting  agency  may 
also  require  acceptance  and  certification 
by  such  acceptance  service  in  addition 
to  the  requirements  set  forth  in 
paragraph  (g)  of  this  section. 

(2)  In  the  case  of  substitutable 
donated  foods,  in  deciding  whedier  to 
require  acceptance  and  certification,  the 


contracting  agency  should  coosider  the 
dollarvahie  of  the  donated  foods 
deilveMd  to  the  processor. 

(3)  When  cosseting  agencies  require 
certifieatkn  to  accordance  with 
para9«pli  (b)  (1)  or  (2)  of  this  section, 
the  degree  of  acceptance  and 
certification  necessary  under  the 
processing  contract  shalt  be  determined 
by  the  appropriate  Fed«rai  acceptance 
service  alter  consultation  widi  the 
di^stributing  agency  concerning  the  type 
and  volume  of  the  donated  foods  and 
anticipated  value  of  end  producte  to  be 
processed.  The  cost  of  this  service  shall 
also  be  borne  by  the  processor. 

(i)  Labeling  end  products.  (1)  Except 
when  end  products  contain  donated 
foods  that  are  substituted  under 
paragraph  (f)  of  this  section,  the  exterior 
shipping  containers  of  end  producte  and, 
where  |wacticable,  die  hidlvidual 
wrappings  or  contatoers  of  end 
products,  shall  be  clearly  labeled 
"Contains  CoBunodities  Donated  by  the 
United  States  Department  of 
AgriculMre.lliis  Product  Shall  Be  Sold 
Only^to  Eligible  Recipient  Agencies." 

(2)  Labels  on  all  end  producte  shall 
meet  appUcable  Federal  labeling 
requirenents. 

(3)  When  a  processor  makes  any 
claim  with  regard  to  an  end  product's 
contribution  toward  meal  requiremanto 
of  any  child  nutrition  program,  the 
processor  shall  follow  procedums 
established  by  FNS,  die  Food  Safety  and 
Inspection  Service  of  die  Dfipartment 
the  National  Marine  Fisheries  Service  of 
the  U.S.  Department  of  Commerce  or 
other  applicable  Federal  agencies  for 
approval  of  such  labels. 

0)  TerminatioB  of  processing 
contracts.  (1)  When  contracte  are 
terminated  or  completed  and  the 
processor  has  commodities  remaining  in 
inventory,  the  processor  shall  be 
directed,  at  the  option  of  the  distributing 
agency  and  the  FNSRO,  to  do  the 
following: 

(i)  WiUi  respect  to  nonsubstitutable 
commodities,  the  processor  shall: 

(A)  Return  diecominodibes  to  the 
contractine  Bg&acy: 

(B)  Pay  die  contracting  agency  for  the 
commodities  based  on  the  Department's 
replacement  costs,  determined  by  using 
the  most  recent  date  provided  by  the 
Department  or 

(C)  Pay  the  contracting  agency  for  the 
commodities  based  on  the  contract 
value  stated  in  the  processor's  contract 

(ii)  Widi  respect  to  substitutable 
commodities,  the  processor  shall: 

(A)  With  the  concurrence  of  any 
affected  contracting  agencies,  transfer 
the  donated  foods  to  die  accounte  of 
other  contracting  agencies  wiUi  which 
the  processor  has  contracts; 


(^  Retum  die  foods  donated  to  die 
contracting  agency: 

fC)  Replace  die  coounodities  widi  die 
same  foods  of  equal  or  better  quality  as 
certified  in  accordance  with  paragraph 
(f)(2)  of  diis  section  and  deHver  su6b 
foods  to  the  contacting  agency; 

(D)  Pay  the  contracting  agency  for  the 
commodities  based  on  the  Department's 
replacement  costs,  determined  by  using 
the  most  recent  data  provided  by  the 
Department  or 

(E)  Pay  the  contracting  agency  for  the 
commodities  based  on  the  contract 
value  stated  in  the  processiv's  contract 

(2)  When  a  processor's  contract  is    . 
temtinated  at  the  processor's  request  or 
due  to  noncompliance  or  negligence  on 
the  part  of  the  processor  and 
commodities  remaining  in  the 
processor's  inventory  are  transported 
pursuant  to  paragraph  (j)(lHi)(A). 
0)(l)(ii)(B)  or  Q)(lMii)(C)  of  diis  section, 
the  processor  shall  pay  the 
transportation  coste. 

(3)  Funds  received  by  distributing 
agencies  upon  tennination  of  contracte 
shall  be  used  in  accordance  wi^  FNS 
Instruction  410-lv  Non-Audit  Claims, 
Food  Distribution  Program. 

(k)  Refund  payments.  (1)  When  end 
producte  are  sold  to  recipient  agencies 
in  accordance  with  the  refund 
provisims  of  paragraph  (d)  or  (e)  of  diis 
section,  eadi  rec^i«it  agency  shall 
submit  refund  applications  to  the 
processor  widiin  90  days  of  the  date  of 
purchase  of  end  producte  in  order  to 
receive  benefite.  The  recipient  agency 
shcdl  also  forward  a  copy  of  the  refund 
application  to  the  distributing  agency  at 
the  same  time. 

(2)  In  instances  when  refunds  are  to 
be  provided  to  distributors  which  hsve 
sold  end  producte  to  reciptent  agencies 
at  a  discount  distributors  shall  submit 
refund  applications  to  processors  within 
60  days  of  the  date  of  sale  to  recipient 
agencies  in  order  to  receive  benefite. 

(3)  Not  later  than  10  days  after  receipt 
ot  the  i^iplicatioa  by  the  processor,  the 
processor  shall  make  a  payment  to  die 
recipient  agency  or  distributor  equal  to 
the  stated  contract  value  of  the  donated 
foods  contained  in  the  purchased  end 
producte  covered  by  the  application. 
Copies  (rf  requeste  for  refunds  and 
paymente  to  recipient  agencies  and/or 
distributors  shall  be  forwarded  to  the 
appropriate  distributing  agency  by  the 
processor. 

(1)  Contract  approvals.  Distributing 
agencies  shall  review  and  approve 
processing  contracte  entered  into  by 
subdistributing  and  recipient  agencies 
prf^r  to  the  delivery  of  commodities  for 
processing  under  such  contracte.  The 
distributing  agency  which  enters  into  or 
approves  a  processing  contract  shall 


provide  a  oapy  of  the  contract  and  of. 
these  legulationa  to  the  preoessora. 
forward  a  oopy  of  the  contract  to  the 
appropriate  FNSRO,  and  retein  a  copy 
f<x  ite  files. 

(m)  Puformance  reports.  (1) 
Processors  shall  be  required  to  submit  to 
distributing  agencies  monthly  reporte  of 
performance  under  each  processing 
contract  Processors  contracting  with 
agencies  other  than  a  distributing 
agency  shall  submit  such  reporte  to  die 
distributing  agency  having  authorify 
over  that  particular  contracting  agency. 
Performance  reporte  shall  be  received 
no  later  than  the  final  day  of  the  month 
following  the  reporting  period.  The 
report  shall  include: 

(i)  A  list  of  all  recipient  agencies 
purchasing  end  producte  under  the 
contract 

(ii)  Donated-food  inventory  at  the 
beginning  of  the  reporting  period; 

(iii)  Amount  of  donated  foods 
received  during  the  reporting  period: 

(iv)  Amount  of  donated  foods 
transferred  to  and/or  fivm  existing 
inventory; 

(y)  Number  of  units  approved  end 
producte  delivered  to  each  eligible 
recipient  agency  during  the  reporting 
period  and  die  number  of  pounds  of 
each  donated  food  represented  by  these 
delivered  end  products; 

(vi)  IXinated  food  inventory  at  the  end 
of  the  reporting  period: 

(vii)  Number  of  pounds  of  each 
donated  food  represented  in  sales  to 
distributors; 

(viii)  List  of  all  contracting  agencies 
and  their  locations  with  which  the 
processor  has  processing  contracte; 

(ix)  In  instances  in  which  sales 
verification  has  been  delegated  to  the 
processor  pursuant  to  {  25ai9(b)(2), 
sales  verification  findings  shall  be 
reported  as  an  attachment  to  the 
September,  December,  March  and  June 
performance  reports  in  whatever  format 
the  distributing  agency  deems 
necessary;  and  .    , 

(x)  A  certification  stetement  that 
sufficient  donated  foods  are  in  inventory 
or  on  order  to  account  for  the  quantities 
needed  for  production  of  end  producte 
.  for  State  processing  contracts  and  that 
the  processor  has  on  hand  or  on  order 
adequate  quantities  of  foods  purchased 
commeroially  to  meet  the  processor's 
production  requirements  for  commercial 
sales. 

(2)  In  addition  to  reporting  the 
information  identified  in  pcu'agraph 
(m)(l)  of  this  section,  processors  which 
substitute  concentrated  skim  milk  for 
donated  nonfat  dry  milk  shall  also 
report  the  following  information  for  the 
reporting  period: 
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(i)  The  number  of  pounds  of  noirfiBt 
dry  milk  used  in  eommerda!  producte 
sold  to  outlets  whidi  are  not  recipient 
agencies;  and 

(ii)  The  number  of  pounds  of 
concentrated  skim  ndflc.  and  the  percent 
of  milk  sotids  contained  therein,  used  in 
end  prodncts  sold  to  recipient  agencies. 

(3)  Dfstributing  agencies  shall  review 
and  analyse  reports  submitted  by 
processors  to  ensure  that  performance 
under  each  contract  is  in  accordance 
with  the  provisions  set  forth  In  this 
section. 

(n)  Inventory  controls.  (1)  Kstributing 
agendas  shall  monitor  processor 
inventories  to  ensure  that  the  quantity  of 
donated  foods  for  which  a  processor  is 
accountable  is  the  lowest  cost-efBdoit 
level  but  in  no  event  more  than  a  six- 
month  supply  based  on  the  processor's 
average  monthly  usage,  unless  a  higher 
level  has  ^>een  spedficaDy  approval  by 
the  distriboting  agency  on  the  basis  of  a 
written  justification  submitted  by  the 
processor.  Under  no  dicumstances 
should  tfie  amount  of  donated  foods 
ordered  by  the  contracting  agency  for 
processing  purposes  be  in  excess  of 
antidpaied  usage  or  beyond  the 
processor's  ability  to  accept  and  store 
the  donated  foods  at  any  one  time. 
Distributing  agendes  shall  make  no 
further  distribution  to  processors  whose 
inventories  exceed  these  limits  until 
such  inventories  have  been  reduced. 

(2)  For  processors  substituting 
concentrated  skim  miUc  for  donated 
nonfat  dry  milk,  distributing  agendes 
shaU  review  the  processors'  monthly 
performance  reports  to  ensure  that: 

(i)  Donated  nonfat  dry  mflk  inventory 
is  being  drawn  down  based  on  the 
amount  of  miBc  sotids  contained  in  the 
concentrated  skim  milk  wdiich  was  used 
in  end  products  sold  to  eligible  redpient 
agendas; 

(ii)  An  amount  of  miBc  soHds 
equivalent  to  the  amount  in  the  donated 
nonfat  dry  milk  is  contained  in  end 
products  sold  to  eligible  redpient 
agendes;  and 

(iii)  Donated  nonfat  dry  milk  is  not 
being  sold  in  bulk  form. 

(3)  Ptocessors  shall  complete  and 
submit  annual  recbndliation  reports  to 
distributing  agendes  within  90  days 
following  Ae  end  of  the  contract  period. 
As  a  part  of  this  annual  recondliation, 
processors  shall  pay  dtstribnting 
agendes  for  the  contract  value  of 
donated  foods. 

(i)  For  any  donated  foods  for  which  a 
timely  refund  application  has  not  been 
sulnnitted  in  accordance  with  paragraph 
(k)  of  this  section  and 

(9)  For  inventories  in  excess  of  a  six- 
mondi  supply. 


In  instances  wiMi  the  dUtiibutiDg 
agpacy  has  assigned  an  iawsntoKy  Itvol 
otfier  than  a  8ix-ipQn&.  levek  the 
processor  diallpay  the  contract  vshe  of 
any  donated  bod  in  excess,  of  tbathraaL 

(4)  IXstribathu  agancfaw  sfaaD  cattijl^ 
the  accuracy  of  me  annual 
recondliation  report  aad  forward  it  lo 
the  FNSRO.  An  monies  shaU  be  used  in 
accordance  wllh  FNS  hatruction  410-1. 
Non-Audit  Claims,  Pood  Distiibutkia 
ProgranL 

(5)  Kstribntfag  agencies  shall  not 
submit  food  requisitions  fcr  processor* 
reporting  no  sales  activity  during  the 
prior  year's  cmtcact  period  luiess 
documentation  is  suhodtted  by  tfaa 
processor  which  outlines  specific  plans 
for  product  promotion  or  sales 
expansion. 

(0)  Proceagmg  inveatcuy  report*.  (1) 
Distributing  agencies  ahw  si^nnit  to  Ac 
FNSRO  not  later  than  60  days  following 
the  close  of  each  Federal  fiscal  qtaarter  a 
report  showii^  separately  for  eMh 
processor  under  apeement  with 
contracting  agencies  within  the  State: 

(i)  The  donated  food  investoiy  at  the 
beginning  of  the  previous  quartan 

(ii)  AmouBl  of  donated  foods  received 
during  the  quarter; 

(ill)  Amount  of  donated  foods 
transfnred  to  and/or  from  »»<4tjng 
inventory; 

(iv)  Amounts  of  donated  foods  nsad 
during  the  quarter; 

(v)  Inventory  at  the  close  of  the 
quarter; 

(vi)  ^di  contracting  agency  and  its 
location  with  which  the  processor  has 
processing  contracts. 

(2]  In  addition  to  reporting  the 
information  identified  in  pera^aph 
(o)(l]  of  this  section,  for  eadb  piooessor 
whidi  substitutes  concentrated  skim 
milk  for  donated  nonfat  dry  milk  the 
distributing  agency  shall  aha  report  the 
following  information  for  the  reporting 
period: 

(i)  The  number  of  pounds  of  nonfat 
dry  milk  used  in  commerdal  products 
sold  to  nooprogram  outlets;  and 

|ii]  The  numoer  of  pounds  of 
concentrated  skim  milk  and  the  pocoit 
of  milk  scdids  ^ntnw^^  ♦hffrein  used  in 
end  pro^ictssold  to  redpiant  agandcs. 

(p)  Cooperation  with  adauaiataiiag 
agendm  for  cbJJdautritkm  ptograam.  U 
the  distributing  agency  which  enters  into 
or  approves'  contracts  for  end  products 
to  be  used  bi  ft  ohiU  autritioe  pragtam 
does  not  also  "^^iwtwi^ta*  such  pwyw, 
it  shall  collaborate  with  the 

aHminif^^T^g  agSOCy  bvi 

(1)  Giviiv  that  ageni^  an  opportunity 
to  review  au  such  ooBtracts  to 
determine  whether  and  products  to  be 
provided  cwrtrihuta  to  required 
nutritional  standards  for  reimbursement 


under  the  J         

such  program  pCER  Parte  2101 225^  i 

sudhprogHBBi 

(2)GaDsuUng  wtthte  agency  wMb 
regard  to  die! 
the  end] 

ffl  Ol^Bi  wise  isjurnlfiiu  tedmlcal 
asslslBMGeee  needed  bidbi  net  agency. 

(q)  PffStO-fewiew  ofeonirocts  anf 
inweatofy  reportg,  llie  mSftOrinifi: 

(H  review  all  processing  contracts  and 
provide  guidance,  hidndfng  written 
recommendatfops  for  tennination,  where 
necessaiy,  to  distributii^  agencies 
concerning  any  contracts  wljich  db  not 
meet  the  reqidrements  of  this  section: 

(2)  Allow  distributing  i«endes  30 
days  to  respond  to  any  recommendation 
concerning  cattracts  not  meeting  the 
requirements  of  this  section; 

(3)  Review  and  enel|yze  the  ptofnsiiwg 
invsBtoiy  lapertB  seqn^ed  bgF  pat«peph 
(o)  of  this  section  to  sasun  that  BO 
additianal  donated  foods  ah^  be 
distributed  to  I 
inventooes  uirtil  au^  1 
been  reduced: 

(4)  Assist  distributing  agencies  in 
reducing  such  isveBtories;  end 

(5)  Review  annual  receneffietiott 
reports  required  bjr  paragraph  ^)  of  thfs 
section  and  ensure  Aet  pajfnents  for 
outstancflng  refund  applications  or 
excessive  inventories  have  been  made. 

(r)  ArailabiBtj  of  copies  of  processing 
ctattmcts.  Contracts  entered  into  in 
accordance  widi  ttds  Section  are  pubhc 
records  and  FNS  will  provide  copies  of 
such  contracts  to  any  person  upon 
request  The  FNSRO  will  retain  copies 
of  processing  contracts  submitted  by 
distributing  agendes  for  a  period  of 
three  years  from  the  dose  of  the  Federal 
fiscal  year  to  which  they  pertain. 

(s)  Processiag  activity  guidoMce. 
Distributing  agendes  shall  develop  and 
provide  a  processing  manual  or  similar 
procedure  material  for  guidance  to 
contracting  agendes.  recipient  ageadeo. 
and  processors.  Distributing  agendes 
must  revise  these  materials  aa  aeceaaary 
to  railed  policy  aad  regulatory  changes. 
This  guidance  matenai  shaU  m 
provided  to  coatrarting  agendes. 
recipient  agendes  and  processors  at  the 
time  of  the  aiqiroval  of  the  initial 
agreement  by  the  distributing  agacy, 
when  theta  have  been  regulatory  or 
policy  rhsngas  whidi  necessitsto 
changes  ia  Aa  gHidanre  laatetials.  aad 
upon  request  "Ae  ■aaa^  shall  induds. 
at  a  sriwiwuBB.  steteaeats  of  the 
distribntkig  agency's  pididea  end 
procedures  aa(l)eentrect  apprawaL  tO 
monitoring  andseview  rfpmreaaing 
activities,  (3)  recordkeeping  and 


reporting  j«quireiB9nts,.(4j  inventory 
controls,  a9d((y,cetod  a^cations. 

( ApiBovad  by  AcAIBce  oMtanagemwt  e 
Budget  ender  eontol  nomber  O6a*-O007) 
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(a)  Oistikbatioa.  (1)  The  distributing 
agency  ^all  (fistribute  donated  food 
ady  to  mose  summer  camps  «^ch  have 
entered  into  a  written  agreement  for ' 
participation  in  the  program  with  the 
distributing  agency  in  accordance  with 
§  2S0.12(b).  Prior  to  entering  into  a 
written  agreement,  the  summer  camp 
shall  provide  verification  i^  its  tax 
exempt  status  under  the  Internal 
Revenue  Code.  In  addition  to  the  terms 
and  conditions  set  forth  in  {  290.12(b), 
the  written  agreement  shall  at  a 
minimum,  include: 

(i)  The  name  and  location  of  die     ' 
suminei*  cadip(s); 

(ii)  Nuffibar  of  oamps  or  sites; 

(iii)  Number  of  sessions  to  be  offered 
during  oanming  seaspn; 

(iv)  Number  of  adults  and  children 
participattaig  in  the  activities  of  the 
summercamp  at  each  session; 

(v)  Total  number  of  days  meals  will 
be  served; 

(vi)  Total  number  of  meals  to  be 
serveddaily: 

(vii)  Assurance  that  tax  exempt  status 
will  be  maintained; 

(viii)  Indication  of  whether  the 
summ»Gamp(s)  will  employ  the  . 
services  of  a  food  service  management 
Qompany; 

(ix)  Assurance  that  a  brochure  or 
public  announcement  of  open  adndssion 
policy  will  be  provided  and  that  the 
summer  camp  agrees  to  maintain  radal/ 
ethnic  data: 

(x)  Assurance  that  a  physical 
inventory  will  be  conducted  and 
reconciled  at  the  end  of  the  camping . 
session;  and  .^ 

(xi)  Assurance  that  any  excess 
inventory  will,  at  the  distributing 
agency's  option,  be  returned  to  the 
distributing  agency  for  redonation  at 
transferred  in  accordance  with 
S250.13(aJ(l). 

(2)  Distributing  agendes  shall 
distribute  donated  foods  only  after 
determining  that  the  number  of  adults 
participating  in  camp  activities,  as 
compared  with  the  number  of  childreii 
18  years  of  age  and  under,  is  not 
uitfeasonable  M>,.Ugi^  of  the  nature  of  the 
camp  afi(l>die  characteristics  of  the 
children  in  attendance.  Persons  .10  years 
of  age  and  over,  indudiag  program 
directors,  co>unselors  and  otherf  who 
engaga  i^  nsniational  educational,  «iwf 


direc;^  adndBistraUwetootieas.  eratohe 
coasidsndlMikadBltapartk^wtiM  i»tha 
actiyitiM|8i«fiaaBMr  Gamp,  Bm^yees 
whoae  MaiamM  en  camp  ptwyses  is 
sole^r  »r  iha^puiitoee  ef  perfotmiflg 
dutifts  Budi  es  cooking,  gardening, 
property  aiaintenanoe  or  similar  support 
fonctions  are  not  considered  as  adults 
partidpating  in  summer  camp  activities. 
In  addition,  persons  such  as  nurses, 
therai^ats,  f^id  attendants  who  perform 
professional,,  siipervisory,  or  custodial 
services  are  hot  considered  as  adults 
partidpiating  in  the  activities  of  a 
summer  camp  if  they  perform  services 
essential  to  the  partidpation  of 
mentally,  emotionally,  or  physically 
handicapped  childrerL 

(3)  Disbibnting  agendes  shall 
authorize  the  transfer  or  redonation  of 
all  donated  foods  remaining  in  summer 
camps  at  the  end  of  the  camping  season 
in  accordance  with  {  250.13  (a)  or  (g) 
respectively. 

(4)  Nonprofit  summer  camps  for 
children  may  employ  food  service 
management  companies  to  conduct  food 
service  operations  in  accordance  with 

S  250.12(«). 

(b)  Quantities  and  value  of  donated 
foods.  Distribution  of  donated  food  to 
eligiUe  summer  camps  shall  be  made  on 
the  basis  of  the  average  number  of 
meals  tolie  served  daily  to  children  as 
evidence  by  the  most  recent  written 
caseload  factor  information  contained  in 
die  agreement. 

(c)  Types  of  donated  foods  authorized 
for  donation,  ftonptoht  summer  camps 
for  childfen  are  eligible  to  receive 
donated  foods  under  section  416.  section 
32,  section  TOO  and  section  4(a). 

{260,41    Ctiaritabis  InatWuMona. 

(a)  Distribution.  (1)  The  distributing 
agency  shaU  distribute  donated  food 
only  to  those  diariteble  institutions 
which  have  entered  into  a  written 
agreement  for  partidpation  in  the 
program  with  the  distributing  agency  in 
accordance  with  1 2S0.12(b).  Prior  to 
entering  into  a  written  agreement,  the 
charitable  institution  shall  provide 
verification  of  the  institution's  tax 
exempt  status  under  the  Internal 
Revenue  Code.  In  addition  to  the  terms 
and  conditions  set  forth  in  8  250.12(b), 
written  agreements  shall,  ate  minimum, 
indude: 

(i)  The  name  and  location  of  the 
charitable  institution; 

(ii)  Total  number  of  days  meals  will 
beserved; 

(iii)  Average  daily  number  of 
participants; 

(iv)  T^tajt  number  of  meals  by  type  to 
,  be  8eryi9d'dyi^  to  needv  persons; 

(v)  T)i\it  t^^stoaws  the  number  of 
needy  persons  rseaiviiig  benefits  under 


another  meens-tested  program  er -   -^  -  ;r:t.:  :aa 
financial  data  dMt  show  na  total  annual 
amount  <rffona  received  fay  the 
institution  tfiat  eredbrived,  respectively, 
from  (A)  subsidised  income  and  (B) 
nonsttbaidized  income.  For  the  purpose 
of  this  Section  "subsidized  income" 
shall  mean  income  from  public  tex  fonds 
which  are  provided  on  behalf  of 
participants  that  have  been  determined 
to  be  in  need  ef  finandal  assistence 
through  a  means-tested  program  such  as 
Medicaid  or  income  received  through 
private  federally  tax  exempt 
contributions  w^ch  are  provided  for  the 
care  of  partidpants  wdiidi  the  institution 
had  determined  to  be  in  need  of 
financial  assistance.  "Nonsubsidized 
income"  shall  mean  all  other  income, 
including  payments  made  on  behalf  ef 
partidpants  by  persons  legally 
responsible  for  their  support; 

(vi)  Indication  of  whether  the 
charitable  institution  will  empfoy  the 
services  of  a  food  service  management 
company  to  conduct  its  food  service 
operations; 

(vii)  Assurance  that  proper  inventory 
controls  will  be  maintained;  and 

(viii)  Assurance  that  all  reports  will 
be  submitted  as  required  by  the 
distributing  agency. 

(2)  Adult  cmrectional  institutions  are 
eligible  to  receive  donated  foods  as 
charitable  institutions,  to  the  extent  that 
needy  persons  are  served,  if  they 
conduct  rehabilitation  programs  that 
are: 

(i)  Available  to  either  a  majority  of  the 
total  inmate  population  (induding 
inmates  awaiting  trial  or  sentencing)  or 
to  a  majority  of  sentenced  inmates;  and 

(ii)  Of  suffident  scope  to  permit 
partidpation  for  a  minimum  of  10  hours 
per  week  per  inmate  by  either  a  majority 
of  the  total  inmate  population  or  a 
majority  of  sentenced  inmates. 
Prior  to  entering  into  an  agreement  for 
donation  of  foods  to  an  adult 
correctional  institution,  the  distributing 
agency  shall  require  the  institution's 
director  or  other  repsonsible  official  to 
provide  a  written  statement  certifying 
that  the  institution  conducts  such 
rehabilitation  programs.  The  stetenteht 
shall  be  reviewed  annually  and 
mainteined  as  part  of  the  agreement. 

(3)  Charitable  institutions  may  employ 
food  service  management  companies  to 
conduct  food  service  operations  in 
accordance  with  1 2S0.12(c). 

(b)  Quantities  of  donated  foods. 
Distribution  of  donated  foods  to  eligible 
charitable  institutions  shall  be  made  on 
the  basia  of  the  average  number  of 
meals  served  daily  to  needy  persons.  To 
determine  the  number  of  needy  persons 
being  served,  the  distributing  agency 
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shall  detennine  Uw  pioportica  ol , 
'Subsidized  iacome  by  (Uviding  the 
subsidized  incoBM  by  &ft  total 
subaidiied  sod  MMHiifandiae 
(as  defined  is  pan^nph  («Xl}  (^  tkis 
section)  and  imiltiplyiag  that  nii»^»  by 
the  average  daily  wnabs  of  partiGipaiys 
as  required  ia  (  2Sa41(aKlHv)>  Qt  by 
simply  coumtiag  Iho  Bunbcr  (tf 
partidpant»  that  leoeivo  beasts  ander 
another  a  meaas-tcated  prepam.  Ibe 
distributing  agfency  shall  use  the  iscome 
and  average  daily  participatiaB  fi^ues 
reflected  in  the  agreeBent  is 
deteiminiag  the  ouiaber  of  needy 
persoaa  beug  aenred  by  the  kwtiti^oa 
in  accordance  urith  the  above  t9»Tf^pl^^ 
Income  and  participatioD  figutea  shall 
be  based  on  the  instttutiaa'a  recocds  tm 
the  prevkMia  year.  The  djatiibating 
agency  shaQ  obtaia  updated  pertiautt 
information  by  S^tember  30  cnf  each 
fiscal  year. 

(c)  Types  of  donated  foods  authorized 
for  daaatioa.  Charitable  <'«**'^'*'iwt  are 
eligible  to  receive  donated  fooda  under 
section  416,  section  32,  section  4(a^  and 
section  706. 

(Approved  by  the  Office  of  Managenent  and 
Budget  aader  ctntroi  niniber  OBM-<noe> 
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(a)  DistrHndion.  Oistriboting  agendea 
shall  diatribitle  donated  fooda  tni^  to 
nutrition  pragrams  for  the  elderiy  lyhidi 
have  enlaced  iato  an  agreement  for 
donation  of  commodities  in  accordance 
with  1 250.12(b).  Food  service 
management  companies  may  be 
empk^ed  to  conduct  food  service 
operafioaa  in  aceordanoe  with 
S  250.12(c). 

(b>  Qaaatities  and  vahie  ofdomated 
foods.  (1)  Quoatities.  Dntribution  of 
donated  foods  to  nutrition  pggramf  for 
the  elderly  shall  be  baaed  im  the  level  of 
assistance  pa  meal  as  requked  by  the 
Older  Americans  Act  of  106S,  as 
amended,  and  on  the  number  of  «>HflpM*> 
meals  served  within  the  State  as 
evidenced  by  written  caseload  factor 
information  provided  by  the  State 
Agency  on  Aging. 

(2)  Vo/ue.  (i)  For  the  fiscal  years  1968 
through  1991,  the  quantity  of  donated 
foods  to  be  made  availal]4e  to  each  State 
Agency  on  Aging  for  distributioo  to 
nutrition  pragrams  for  the  elderiy  shall 
be  valoed  at  not  less  than  S6l76  cents  for 
each  meal  which  such  State  Agency  on 
Aging,  in  aocardance  with  regatattoos 
and  gnidalinas  authoiiiad  by  tte 
Commisakmer  on  Agii^  UaHsd  States 
Department  olHealth  and  Hwua 
Services,  reports  ss  havh«  been  served 
or,  where  necessary,  estimates  will  be 
served  within  the  Statft  or  to  bidiaa 


Trihnl  rhnnaiiatiwM  ihah»  Ihii 
AwNMlAowwer.  Thai: 

theexlaatthataSls 
elects  to  receive  aariiia  lien  otjbaated 
foods  in  affordance  with  paraciaph  |g) 
of  this  section  and 

(B)  The  quantity  of  deaated  foods  tft 
be  provided  to  any  State  fttpiajmi 
Ag^  for  any  fiscal  year  shall  na(  ha 
adjusted  on  the  basis  off  awaliqiorts  or 
estimates  submitted  after  July  1  of  aa^ 
fiscal  year. 

(ii)  Notwithstanding  tha  provisions  of 
para9«i^  (b)(2)^)  of  dus  sectiai^  in  any 
fiscal  year  in  wUch  mmplinnce  with 
paragrapk  (b)(2Xi>  of  thia  section  casts 
more  than  the  amounts  aalhorind  le  be 
appropriated  under  the  Older  Americans 
Act  of  19BS.  as  amended  fiar  that  fiscal 
year,  the  Seaataty  shall  rsdooe  the 
cents  per  meal  level  deton^ned 
pursuant  to  poragi^ph  fb}(:Q(i)  of  this 
section  for  that  fiscal  year  as  nacessary 
to  meet  the  airihorizatioa  of 
appropriations  for  that  fiscal  year.  If 
such  action  is  necessary,  the  fttmiaai 
level  wttl  be  reduced  unifonnly  for  each 
meal  served  during  that  fiscal  year. 

(c)  Cash  ia  beu  of  donated  foods.  (1) 
Any  Ststs  Agency  on  A«iag^may.  for  tihe 
purposes  of  the  programs  autherioed  by 
Titles  ni  and  VI  of  the  Older  AmerkaM 
Act  of  1965,  as  amraded.  elect  to  receive 
cash  payaaents  inlieu  af  sQ  or  any 
portion  of  the  donated  foods  tiiat  it 
would  othowise  receive  under 
paragraph  (b)  of  tins  section  during  say 
fiscal  year. 

(2)  When  a  State  Agency  on  Afiag 
elects  to  receive  cash  payments  in  Ilea 
of  dcmated  foods,  that  election  shall  be 
binding  on  the  State  Agency  on  Aging 
for  the  entire  fiscri  year  to  which  ft 
pertains,  and  PAS  ahatt  make  caoh 
payments  to  tl»  State  Agency  on  A^ian 
equivalent  in  valaa  la  the  doaatad  foois 
that  would  odicn^aa  have  been 
provided.  Cash  payments  duitt  be  made 
f  or  each  fiseal  qasitar  bgr  maaaa  of 
Letters  tf  Credit  issued  by  mSthraagh 
the  appropriate  US.  Treasory  Ragiimri 
Disbursing  Office  or,  a^en  awiteehhr, 
by  means  of  U.S.  Treasury  ehackik 
based  on  the  best  dala  avaiMria  to  PN8 
as  to  the  number  of  msaia  to  he  served 
by  nutrition  proyaBis  for  the  elderly 
administered  by  eachi  Stale  Agency  on 
Aging  during  that  fiscal  quarter. 

(3)  In  instances  when  it  isneesssary 
to  reduce  the  annual  level  of  ssstelanrTi 
specified  in  psMSt^^  (bNStti)  of  this 
section,  the  level  will  be  reduced  in 
accordance  vrithpats^wiphiHWW  •' 
this  section..  Once  it  has  been 
estabbshed  that  tha  MdoBad  per  meal 
level  will  f 

further  sd]osiBieut,snyi 
( T  11  llmliiiil  irfimislaaii  ^lirillnllii 


paragraph  (b^t^fQ  of  iMs  section)  will 

be  disk 

icoeiH 

basis. 

(4)  To  be  ehgiUe  for  reimbursement 
by  ^S,  claam  far  cash  payment  for 
meals  served  by  imfciUlou  proyams  for 
the  elderly  shall  be  subxhitted  by  State 
Agencies  on  Aging  and  Indian  Tribal 
C^anixations  no  later  than  90  days 
following  the  dose  of  the  Federal  fiscal 
quarter  for  which  payment  ia  claimed. 

(5)  The  State  Agency  on  Aging 
desiring  to  receive  fiinds  under  this 
paragraph  shall  enter  into  a  written 
agreement  with  FNS  pursuant  to 

{  250.12(a)  to: 

(i)  Promptly  and  eqult^y  disburse 
any  cash  it  receives  in  lieu  of  dmated 
foods  to  nutrition  pnifHuna  for  the 
elderly  after  coasidention  of  the  needs 
of  audi  programs  and  the  availabil^  of 
other  resources,  including  any  donated 
foods  available  luuier  peragjaidi  (b)  of 
this  section: 

(ii)  Establish  such  {Mocedures  as  may 
be  necessary  to  ensiue  ^t  the  csah 
disbursements  are  uaed  t^  nuMtioa 
programs  for  the  eldariy  sole^  for  the 
purpose  of  purrhaeino  V&  uptadtursl 
commodities  sad  oiha  foods  of  U.Sw 
origin  for  their  food  aeivicB  operatianB; 

(iii)  Maintain  and  retain  for  3  years 
from  the  dose  of  the  Federal  fiscal  year 
to  which  they  pertain  complete  mid 
acoarate  records  ofc 

(A)  All  amounts  received  and 
disbursed  under  paragraph  (c)  of  this 
section  and 

(B)  IW  BBsamsr  fo  which 
consideration  was  given  to  the  needs 
and  resources  ss  reqnired  by  peragreph 
(c)(5)(i)  of  this  seettoa:  and 

(iv)  Permit  representotives  of  the 
Deparftnenl  and  of  the  General 
Accounting  Office  of  the  United  States 
to  inspect,  aadit,  and  copy  such  records 
at  any  reasonaUe  time. 

(6)  Funds  provided  under  paragraph 
(c)  of  this  section  shall  be  subject  to  Ae 
Departmenf s  Uniform  PMeral 
Assistance  Regdations  (T  CFR  Part 
3015). 

(d)  Types  of  donated  foods  authorized 
for  donation.  Nutrition  programs  for  the 
elderiy  are  eligible  to  receive  donated 
foods  under  seiction  410:  sectfon  32, 
section  311,  section  TOO,  and  section  14. 

(a)  Eligibility,  fo  instances  fo  which 
the  President  has  declared  a  major 
disaster  or  energeno^  pursuant  to 
section  30i  of  tha  Dfaestor  Relief  Act  of 
1874  as  amsprfsd  fa  U8.C  S141)  and 
the  SecrelBfy  haa  dsleimteed  ftat  as  a 
resdt  of  tte  mafer  dieaster  or 
emeigenqr  low^iooma  househdds  ars 
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imable  to  purchasa  adequate  amounts  of 
nutritioBB  food.  Asastertaganiiations 
may  be  eligible  to  receive  donated  foods 
for  congregate  meal  aervice  or 
household  diatribution  to  disaster 
victims.  DIsaater  organizations  shall 
remain  digible  for  dieaster  aseistance 
for  as  long  as  the  Secretary  determines 
necessary,  takii^  into  coo^deration  the 
consef|uenoes  of  the  major  disaster  or 
emergency  on  the  earning  power  of  the 
disaster  victims;  £xoefi4  that  in  areas 
where  the  Food  Stae^)  Program  is  in 
operation,  donated  foods  may  be 
diatributed  for  hottsefaold  use  only  so 
long  as  the  Secretary  finds  that  tie 
coBunercial  channels  of  trade  have  been 
disn^ted  because  of  a  major  disaster  or 
emergency.  Phot  to  pcovicUng  doeated 
foods  to  (ksaster  organizatifms,  the 
distributing  agenqr  ahall  require  the 
disaster  organization  to  make 
application  for  the  receipt  and 
distribution  of  donated  foods  in 
accordance  with  paragraphs  (b)  and  (c) 
of  this  section.  Sach  applicatiions  shall 
be  coafiraied  in  writaqg  and  maintained 
in  accordance  with  the  recordkeeping 
requirements  of  this  part 

(b)  Distribution  of  donated  foods  for 
use  in  providing  congregate  meal 
serrice.  (1)  In  inder  to  ^tain  donated 
foods  for  use  in  providing  congregate 
meal  service,  disaster  organizations 
shall  request  approval  from  the 
appropriate  distributing  agency,  giving 
the  following  information  to  the  extent 
possible: 

(i)  DesciiptMO  of  major  disaster  or 
emergency  aituation; 

(ii)  Namber  of  people  requiring  meals 
and  coapegate  meal  service  period: 

(iii)  Quantity  and  types  of  food 
needed  for  congregate  meal  service;  and 

(iv)  Number  and  location  of  sites 
providing  omgregate  meal  service. 

(2)  Following  ito  approval  of  the 
request  for  donated  foods,  the 
distribatiag  agency  is  authoitEed  and 
shall  make  ^ipropriate  donated  foods 
available  firom  any  sources  within  the 
Stete  to  the  disaster  organisation  and 
within  24  hours  shall  report  to  the 
appropriate  FNSRO  the  information 
listed  in  paragraph  (bKl)  of  this  section. 
"   (c)  Hoasehokl  distribution.  In  order  to 
obtain  donated  foods  for  household 
distribirtion  in  areas  served  by  the  Food 
Stamp  Program  vdien  commerdal  food 
distribution  dmnnels  are  disrupted,  the 
distribatfaig  agenqr  sksU  request  prior 
approval  Iqr  ^  approprtate  FNSRO.  In 
the  request,  the  distributing  agency  shall 
cite  the  following  tnformation: 

(i)  Description  <rf  major  disaster  or 
emeisencj  situation; 

(ii)  Number  of  households  sfiiectetfc 

(iii)  Aaticipsted  distribotion  period: 


(tv)  Method  of  (hstribntion  avaflable; 
and 

(v)  Quantity  and  types  of  food  needed 
for  dteti  iliutiun 

(d)  Qmmtities  and  value  of  donated 
foods.  The  distributing  agency  shall 
make  donated  foods  avi^able  to  ehgible 
disaster  organizations  based  on  the 
caseload  fsctor  information  provided  by 
the  disaster  organization. 

(e)  Types  of  donated  foods  authorized 
for  donation.  Disaster  organizations 
providing  major  disaster  or  other 
emergency  food  assistance  under  this 
Part  are  eligibie  to  receive  donated 
foods  under  section  416,  section  2Z, 
section  709,  section  4(a)  and  sections  409 
and  410  of  the  EHsaster  Relief  Act  of 
1974  (42  U.S.C.  5181-62),  as  amended. 

(f)  Summary  report  Within  30  days 
foUowiog  terminatfon  of  the  disaster 
assistance,  the  <fistributing  agency  shall 
provide  a  samraary  report  to  the 
appropriate  FNSRO  using  Form  FNS- 
292,  Report  of  Coupon  Issuance  and 
Commodity  Distribution  for  Disaster 
Relief. 

fg)  Replacement  To  the  extent 
donated  foods  are  available,  FNS  wiQ 
replace  donated  foods  used  baai  the 
States'  stocks  for  major  disaster  and 
emergency  assistance.  The  distributing 
agency  shall  request  die  replacement  of 
foods  used  for  major  disaster  and  other 
emergency  food  assistance,  in  writing  to 
FNSRO,  no  later  than  30  days  following 
termination  of  the  disaster  assistance. 
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gim^)  woo 


hi  situations  of  distress  in  which 
needs  for  food  assistance  cannot  be  met 
under  other  provisions  of  this  part,  a 
distributing  agency  may,  upon  request  to 
and  approval  by  the  Secretary, 
distribute  donated  foods  to  any 
institation,  or  to  any  assodation  of 
persons  engaged  in  charitable  activities, 
fof  use  in  conducting  spedal  group- 
feeding  programs  on  a  temporary  basis 
for  persons  in  need  of  such  food 
assistance.  Such  distributions  shall  not 
exceed  90  days.  The  distributing  agency, 
and  any  such  institution  or  assodation, 
shall  condud  any  distribution  under  tiiis 
Section  in  accordance  with  sudi 
instructions  as  the  Secretary  may 
specify,  and  any  sut^  institutton  or 
assodation  riudl  ghre  to  the  distributing 
agency  an  assurance  that  feeding 
programs  wiH  be  conducted  in 
accordance  with  the  instructions. 
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(a)  Distribiaion.  The  distributing 
agency  shall  dtetiibnte  donated  foods  to 
the  State  agency  adiich  is  designated  by 
tim  State  to  admkiister  tiie  Commodity 


Supplemental  Food  IVogram  for  that 
State  and  which  has  entered  into  a 
written  agreement  with  the  Department 
for  the  athuiiiistxation  of  that  program  in 
aceordaace  with  7  CFR  Part  247,  ttie 
regulations  for  thst  program.  The  State 
agency  sdmiaiBleilug  the  Comanodity 
Supplesaental  Food  Progrsm  shall 
distribute  donated  foods  to  local 
agnides  fior  use  by  eligible  redpients  fat 
accordance  with  the  provisions  of  7  CFR 
Part  247  and  with  the  provisions  of  this 
Part,  and  may  enter  into  an  agreement 
with  the  distributing  agency  far  use  of 
the  distributing  agency's  facilities  for 
distribution. 

(b)  (^antities  of  donated  foods.. 
DMrilmtion  of  donated  foods  to  the 
designated  State  agencies  for  the 
CuBiBiodity  Su|q)lemental  Food  Program 
shall  be  made  on  the  basts  of  each  State 
agency's  quarterty  estimate  of  need. 

(c)  7>pe»  of  donated  foods  authorized 
for  donation.  State  agencies  distributing 
donated  foods  throu^  the  Commodity 
Supplemental  Food  Program  are  eligible 
to  receive  such  foods  under  section  32, 
section  410,  section  709  and  section  4(a). 

Tnwt  Tsirttory  of  ttw  Paciflclslands. 

(a)  Distribution.  The  distributing 
agency  shall  make  donated  foods 
available  for  distribution  to  households 
in  the  Trust  Territory  of  the  Pacific 
Islands  by  tiiose  welfare  agendes  which 
certify  households  in  accordance  with  a 
plan  of  (^leration  approved  by  FNS,  as 
required  by  paragraph  (d)  of  tiiis 
section.  Distribution  of  donated  foods  to 
households  shall  be  made  in  accordance 
with  the  approved  plan  of  operation. 

(b)  Quantities  and  value  of  donated 
foods.  Distributton  of  donated  foods 
shall  be  based  on  the  actual  number  of 
households  in  need  of  food  assistance. 

(c)  lypes  of  donated  foods  authorized 
for  donation.  Agendes  uriiich  make 
distribution  to  needy  persons  are 
eligible  to  receive  foods  under  section 
416,  section  32,  section  700  and  section 
4(a). 

(d)  Plan  of  operation.  Prior  to  making 
distribution  to  agendes  or  households, 
the  distributing  agency  shall  submit  a 
plan  of  operation  for  approval  by  the 
appropriate  FNSRO.  Such  plans  shall 
incorporate  the  procedures  and  methods 
to  be  used  in  certifying  households  in 
need  of  food  assistance,  in  making 
distribution  to  households,  and  in 
providing  a  fair  hearing  to  households 
whose  dsims  for  food  assistance  under 
the  plan  are  denied  or  are  not  acted 
upon  with  leasonabls  promptness,  or 
w^o  are  aggrieved  by  an  agency's 
interpretation  of  any  provision  of  the 
plaiL  No  amendment  to  tfw  plan  of 
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operation  of  the  distributing  agency 
shall  be  made  withoat  prior  approval  of 
FNS,  and  FNS  may  requirt  amendment 
of  any  plan  as  a  condition  of  continuing 
approval.  The  distributing  agency  shall 
require  welfare  agencies  making 
distribution  to  households  to  conduct 
distribution  programs  in  accordance 
with  all  provisions  of  the  plan  of 
operation.  At  a  minimum,  the  plan  shall 
include  the  following: 

(1)  The  name  of  the  public  welfare 
agency  or  agencies  which  will  be 
responsible  for  certification  of 
households; 

(2)  The  manner  in  which  donated  food 
will  be  distributed,  including,  but  not 
limited  to,  the  identity  of  the  agency  that 
will  distribute  donated  foods,  &e 
storage  and  distribution  facilities  to  be 
used  and  the  method  of  financing; 

(3)  The  specific  criteria  to  be  used  in 
certifying  households  as  in  need  of  food 
assistance.  The  income  and  resource 
standards  establishes  by  the  distributing 
agency  for  use  by  welfare  agencies  in 
determining  the  eligibility  of  applicant 
households,  after  October  1979,  shall 
continue  to  be  those  standards  used  as 
of  that  date  which  were  incorporated  in 
a  plan  of  operation  approved  by  FNS, 
unless  an  amendment  to  such  standard 
is  required  or  approved  by  FNS; 

(4)  The  method  or  methods  that  will 
be  used  to  verify  the  information  upon 
which  the  certification  of  eligibility  is 
based,  including  the  kinds  of 
dociunentary  evidence  that  applicants 
are  required  to  furnish  to  obtahi 
certification;  , 

(5)  Provisions  for  periodically 
reviewing  the  certifications  of 
households  to  discover  any  change  in 
their  status  which  would  necessitate  a 
change  in  the  determination  of 
eligibility.  The  eligibility- of  households 
shall  be  reviewed  at  least  every  three 
months,  except  that  such  reviews  may 
be  made  at  longer  periods,  not  to  exceed 
12  months,  provided  that  such  longer 
periods  are  based  upon  a  determination 
by  the  certifying  agency  that  the  income 
and  resources  available  to  such 
households  will  probably  remain 
eftentially  unchanged  during  such 
period; 

(6)  Provisions  for  identifying  each 
person  who  has  been  designated  to 
receive  donated  foods  for  a  household; 

(7)  Assurance  that  the  distribution  of 
donated  foods  shall  not  be  used  as  a 
means  to  further  the  political  interest  of 
any  individual  or  party,  and  that  there 
shall  be  no  discrimination  against 
recipients  of  donated  foods  because  of 
race,  color,  national  origin,  sex,  age  or 
handicap; 
-  (8)  Assurance  that         ■  .-j  • 


(i)  Citizenship  or  durational  residence 
requirements  shall  not  be  impoMd  as  a 
condition  of  eligibility  and 

(ii)  Recipients  shall  not  be  required  to 
make  any  payments  in  money,  materials 
or  services,  for  or  in  connection  with  the 
receipt  of  donated  foods,  and  that  they 
shall  not  be  solicited  in  connection  with 
the  receipt  of  donated  foods  for 
volimtary  cash  contributions  for  any 
purpose; 

(9)  The  manner  in  which  the 
distributing  agency  plans  to  superviee 
the  program;  and 

(10)  Definitions  of  any  terms  used 
which  cannot  be  determined  by 
reference  to  Webster's  New 
International  Dictionary  (third  edition). 

(e)  Operating  expense  funda--{i) 
Application  for  funds.  To  receive 
administrative  funds,  the  distributing 
agency  shall  submit  Form  AD-623, 
"Application  for  Federal  Assistance,"  to 
the  appropriate  FNSRO  at  least  three 
mondis  prior  to  the  beginning  of  the 
Federal  fiscal  year.  Approval  of  the 
application  by  FNS  shall  be  a 
prerequisite  to  payment  of  any  funds  to 
the  distributing  agency.  The  Department 
will  make  payments  to  the  distributing 
agency  to  assist  it  in  meeting  operating 
expenses  incurred  in  administering  food 
distribution  for  needy  persons. 

(2)  Availability  of  funds.  FNS  will 
review  and  evaluate  the  budget 
information  submitted  by  the 
distributing  agency  in  relationship  to  the 
distributing  agency's  plan  of  operation 
and  any  other  factors  which  may  be 
relevant  to  FNS'  determination  as  to 
whether  the  estimated  expenditures  are 
reasonable  and  justified.  FNS  will  give 
written  notification  to  the  distributing 
agency  of: 

(i)  Its  approval  or  disapproval  of  any 
or  ail  of  the  estimated  expenditures;  and 

(ii)  The  amount  of  funds  whidi  will  be 
made  available. 

(3)  Payment  of  funds.  Payments  shall 
be  made  to  the  distributing  agency 
through  a  Letter  of  Credit  or  an  advance 
by  Treasury  Check.  These  payments  will 
be  issued  in  accordance  with  Treasury 
Department  procedures.  Treasury 
Circular  No.  1075  and  through  the 
appropriate  Treasury  Regional 
Disbursing  Office  (RDO). 

(4)  Use  of  funds.  The  distributing 
agency  shall  make  every  reasonable 
effort  to  ensure  the  availability  of  a  food 
distribution  program  for  needy  persons 
in  households  and  shall  assign  priority 
in  the  use  of  any  funds  received  under 
this  Section  to  accomplish  that 
objective.  Any  remaining  funds  shall  be 
used  to  expand  and  improve  distribution 
to  needy  households.  Such  funds  may  be 
used  for  any  costs  which  are  not 
disallowed  under  Office  of  Management 


and  Budget  Circular  A-e7  (a  copy  of 
which  may  be  obtained  from  FNS)  and 
which  are  incurred  in  distributing 
donated  foods  to  households,  including 
determining  eligibility  of  recipients, 
except  for  the  purchase  cost  of  land  and 
buildings.  In  no  event  shall  such  funds 
be  used  to  pay  any  portion  of  any 
expenses  if  reimbursement  or  payment 
therefore  is  claimed  or  made  available 
from  any  other  Federal  source. 

(5)  Accounting  for  funds.  The 
distributing  agency  which  receives 
administrative  funds  under  this  Section 
shall  establish  and  maintain  an  effective 
system  of  fiscal  control  and  accounting 
procedures.  The  accounting  procedures 
maintained  by  the  distributing  agency 
shall  be  such  as  to  accurately  reflect  the 
receipt,  expenditure  and  current  balance 
of  funds  provided  by  FNS.  The 
accounting  procedures  shall  also 
provide  for  segregation  of  costs 
specifically  identifiable  to  the  Food 
EHstribution  Program  from  any  other 
costs  inclined  by  the  distributing 
agency.  Any  budget  revisions  by  the 
distributing  agency  which  require  the 
transfer  of  funds  from  an  FNS  approved 
cost  category  to  another  shall  be  in 
accordance  with  the  budget  revision 
procedures  set  forth  in  7  CFR  Part  3015 
and  shall  be  approved  by  FNS  prior  to 
any  transfer  of  funds. 

(6)  Return,  reduction  and  reallocation 
of  funds,  (i)  FNS  may  require  the 
distributing  agency  to  return  prior  to  the 
end  of  the  Federal  fiscal  year  any  or  all 
unobligated  funds  received  under  this 
section,  and  may  reduce  the  amount  it 
has  apportioned  or  agreed  to  pay  to  the 
distributing  agency  if  FNS  determines 
that: 

(A)  The  distributing  agency  is  not 
administering  the  Food  Distribution 
Program  in  accordance  with  its  plan  of 
operation  approved  by  FNS  and  the 
provisions  of  this  Part; 

(B)  The  amount  of  funds  which  the 
distributing  agency  requested  from  FNS 
is  in  excess  of  actual  need,  based  on 
reports  of  expenditures  and  current 
projections  of  program  needs;  or 

(C)  Circumstances  or  conditions 
justify  the  retiun,  reallocation  or 
transfer  of  funds  to  accomplish  the 
purposes  of  this  Part. 

(ii)  The  distributing  agency  shall 
return  to  FNS  within  90  days  following 
the  close  of  each  Federal  fiscal  year  any 
funds  received  imder  paragraph  (e)  of 
this  section  which  are  obligated  at  that 
time. 

(7)  Financial  reports.  The  distributing 
agency  shall  submit  quarterly  and 
anmrat  reports  to  FNS  on  Form  SF-269 
concerning  the  obligations,  expenditure 
and  status  of  funds  received  under  Ais 
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(e)  of  this  section  shall  suboit  aof  other 
reports  in  such  form  as  may  be  required 
from  time  to  tiflM  by  the  PeiwrtiBent. 
(f)  Records,  reports  and  audits.  The 
distributing  agency  shalb 

(1)  Maintain  and  retain  for  three  years 
from  the  dose  of  the  Federal  fiscal  year 
to  which  they  pertain,  complete  and 
accurate  records  of  all  amounts  received 
and  disbursed  under  paragraph  (e)  of 
this  section, 

(2)  Keep  such  accounts  and  records  as 
may  be  necessary  to  enable  FNS  to 
determine  whether  there  has  been 
compliance  with  this  Section,  and 

(3)  Permit  representatives  of  the 
Depaitmeat  and  of  a  General 
Accounting  Office  of  tfie  United  States 
to  inspect,  awfit  and  copy  such  records 
and  accounts  at  any  reasonable  tine. 
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Distribution,  (a)  Distributing  agencies 
which  operate  a  food  distribution 
program  on  Indian  reservation  shall 
comply  with  the  provisions  set  fbrtfi  in 
SS  2S0.1, 2S0.2,  2S0.3,  2S0.ia  2Sail, 
250.12. 250.13  (witfi  the  exception  of 
paragraph  (d)(2)).  8f  2S0.14  and  250.15  to 
the  extent  that  these  provisions  are  not 
inconsistent  with  the  regulations  dted  in 
paragraph  (b)  of  this  section,  (b)  In 
addition  to  compfying  with  the 
provisions  identified  in  paragraph  (a)  of 
this  section,  distribvting  agencies  sfaaQ 
also  corapfy  with  tiie  provisions  set  forth 
in  Part  253.  Food  Distribution  Program 
on  Indian  Reservations  or  Part  294,  Pood 
Disfribation  Program  \xi  Oklahoma,  as 
applicable. 

commodl^ 

(a)  Dtstr^atitm.  School  food 
authoritiM  which  pulidpate  in  die 
National  School  Lonsh  Pragnan  or  as 
conuBodky  Bcfaools  ander  Part  210  of 
this  chapter  or  the  Sdiodi  Break&st 
Program  onder  Part  229  of  this  chq>ler 
are  eligible  to  receive  doaatad  foods. 
The  distribvtins  agcn^  shall  disliibate 
donated  foods  onljr  to  those  school  food 
authorities  whoae  eligibiUty  for 
partic^tioa  in  the  ptogram  has  been 
confinnad  in  wrilinf  bf  the  State  agency 
or  FNSRO  adsrinistiri^the  applicable 
program.  lisls  of  partidpatinB  rehod 
food  authorities  which  have  been 
provided  to  the  diitributing  agency  by 
the  administering  State  agency  or 
FNSRO  may  serve  as  written 
confirmation  of  digibility.  School  food 
authorttiei  may  employ  food  service 
management  companies  to  condoct  food 
service  operations  in  accordance  with 


f  2Se.l2(c)  andPBlsaiO  and  220  of  diis 
chaptet. 

(b)  QfHUitmes  and  vahm  ^tkooted 
foQtk.'-m  QaaMUies.  Distribution  of 
donated  foods  to  school  food  authorities 
which  participate  in  dw  National  School 
Lumb  ftopam  or  as  oemmodity  school 
under  Part  2U>  shall  be  made  on  die 
basis  of  the  average  daily  number  of 
meals  by  type  to  be  swved  whidi  meet 
the  maal-type  reqoirements  prescribed 
in  the  rsg^tions  for  .the  National 
School  Lunch  Pragnm  under  Part  210  of 
this  chapter,  as  evidenoed  by  the  most 
recent  estimate  of  the  average  daily 
numben  of  aeala  which  must  be 
provided  by  die  adadnisteting  State 
agenqr  or  FNSRO  to  the  distributing 
agendas  as  early  as  practicable  eadi 
school  year  but  not  later  than  September 
1,  as  revised  to  reflect  additions  or 
deletions  of  eligible  schools  and  any 
necessary  adjustment  in  the  number  of 
meals  served. 

(2)  Value,  (i)  For  each  school  year,  the 
national  average  value  of  donated  foods 
to  be  made  available  to  States  for 
distribution  to  school  food  authorities 
participating  in  the  National  School 
Lunch  Program  (7  CFR  Part  210).  or 
where  applicable,  cash  payments  in  lieu 
thereof,  shall  not  be  less  than  11  cents 
for  each  lunch  and  shall  be  adjusted  on 
July  1. 19B2,  and  on  eadi  July  1 
thereafter,  to  reflect  dianges  in  the  Price 
Index  for  food  used  In  schools  and 
institutions  as  prescribed  by  Section  6(e) 
of  the  National  School  Lunch  Act.  as 
amended.  These  adjustments  shall  be 
conqmled  lo  the  nearest  tme-fourth  cent 
and  shall  be  made  effective  as  of  the 
beginning  of  each  school  year.  Not  less 
than  75  percent  of  the  food  distribution 
assistance  shall  be  in  the  form  of 
donated  foods. 

(ii)  For  each  school  year,  the  national 
average  value  of  doaatad  foods  to  be 
provided  to  States  for  distribdlfon  to 
commodity  schools  shall  not  be  less 
than  the  amount  specified  in  paragraph 
(b)(2)(i]  of  this  section,  plus  an  amount 
equal  to  the  national  average  payment 
established  under  section  4  of  the 
National  School  Lunch  Act,  as  amended, 
for  each  lunch  served  by  such  schools: 
Provided,  however  That  this  amount 
shall  be  reduced  to  the  extent  that  FNS 
provides  up  to  5  cents  per  lunch  of  this 
value  in  cash  in  lieu  of  donated  foods 
for  donated  food  processing  and 
handling  expenses  on  behau  of  such 
school  food  audioriUes  in  accordance 
with  Part  2f04}f  this  chapter. 

(c)  Cash  an  /teu  of  donated  foods  for 
schools.  Whera  a  State  has  pnased  out 
its  food  distribution  facilities  prior  to 
July  1, 1S74.  such  State  may,  In 
acoordance  with  Part  240  of  this  diapter. 
elect  to  receive  cash  payments  in  lieu  of 


donated  foods  for  ose  in  school  hndi 
programs  which  participate  in  the 
National  School  Lunoh  Program  under 
Part  210  of  this  chapter. 

(d)  Types  of  donated  foods  outhorited 
fordaaaUon.  School  food  authorities 
which  participate  in  the  National  S<Aool 
Lunch  Program  or  as  commodity  sdiools 
under  Part  210  of  this  chapter  are 
eligible  to  receive  donated  foods  under 
section  416,  eectioa  32,  section  700, 
section  e  and  section  14.  Sdiool  food 
authorities  which  participate  in  the 
School  Breakfast  Program  under  Part  220 
are  eligible  to  receive  donated  foods 
under  section  416,  section  32.  section  709 
and  section  14. 

(e)  Refusal  of  donated  foods  by  school 
food  authorities.  (1)  Any  school  food 
authority  participating  in  food  service 
programs  under  the  National  Sdiool 
Lunch  Act  as  amended,  may  refuse,  at 
the  time  they  are  offered.  d<mated  foods 
and  other  foods  offiered  for  dehvery  for 
lunches  in  any  sdiool  year  if  sudi  foods 
cannot  be  useid  efiecttvefy.  The  sciuwl 
food  authority  may  receive,  in  beu  of  the 
refused  donated  foods,  other  dimated 
foods  to  the  extent  that  tiiey  are 
available  during  the  sdiool  year 
Provided,  hamever  That  not  more  than 
20  percent  of  the  value  of  the  donated 
foods  ofiiered  to  a  sduxri  food  autborify 
for  loBches  during  die  sdiool  year  shaU 
be  subject  to  rqdaoement  with  other 
available  donated  foods  unless 
replacement  based  on  tlie  refusal  of 
more  than  20  percent  of  such  value  is 
feasible  and  practical.  Prior  to  making 
distribution  to  school  food  autliorities, 
distributing  agendes  shall  notify  each 
school  food  authority  of  its  right  to 
refuse  delivery  and  to  receive  other 
donated  foods,  if  available,  in  lieu  of 
those  refused.  Notification  of  donated 
food  refusal  rights  shall  be  provided  by 
means  of  a  letter  or  by  an  addendum  to 
the  agreement  required  by  S  2S0.l2(b)  to 
each  si^ool  food  authorify  prior  to  the 
beginning  of  each  school  jrear. 

(2)  If  the  distributing  agency 
demonstrates  on  the  basis  of  existing 
records  that  it  is  maintaining  an 
effective  offer-and-acceptance  system 
as  defined  in  \  250.3.  there  can  be  no 
refusal  of  donated  foods  as  provided  in 
paragraph  (e)(1)  of  this  section. 

(f)  Use  of  donated  foods  in  home 
economics  courses.  School  food 
authorities  receiving  donated  foods 
under  this  Part  may  use  such  foods  for 
the  purpose  of  training  students  in  home 
economics,  induding  college  students  if 
the  same  facilities  and  instructors  are 
used  for  training  both  high  school  and 
college  students  In  home  economics 
courees.  Home  economics  indudes 
classes  in  general  home  economics,  food 
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purchases.  DutFition.  foodpi^aratkm. 
cooking,  child  can  and  health. 

9  2SQ.49    NofWMidsntlsl  cMM  CSfe 

I  ■  I  Hi     >l  .    .  ■ 

■mnuDoiw. 

(a)  Distribution.  The  distributiiig! 
agency  shall  distribute  donated  f(Mds 
only  to  those  nonresidential  child  caie 
institutions  whose  eligibility  for 
participation  in  Child  Care  Food     ' 
Program  has  been  confirmed  in  writing 
by  the  State  agency  of  PNSRO 
administering  the  program,  where 
applicable.  Lists  of  participating 
nonresidential  child  care  institutions 
which  have  been  prepared  by  the 
administering  State  agency  or  FNSRO 
may  serve  as  written  confirmation  of 
eligibility.  Nonresidential  child  care 
institutions  may  employ  fodd  service 
management  companies  to  conduct  food 
service  operations  in  accordance  with 

§  250.12(c)  and  Part  226  of  this  chapter. 

(b)  Quantities  and  value  of  donated 
foods.  (1)  Quantities.  Distribution  of 
donated  foods  to  nonresidential  child 
care  institutions  shall  be  made  on  the 
basis  of  the  average  daily  number  of 
lunches  and  suppers  to  tie  senred  which 
meet  the  meal-type  requirements 
prescribed  in  the  regulations  for  the 
Child  Care  Food  Program  under  Part  226 
of  this  chapter,  as  evidenced  by  the 
most  recent  written  caseload  factor 
information  which  must  be  provided  by 
the  administering  State  agency  or 
FNSRO  to  the  distributing  agency  not 
later  than  June  1  each  year. 

(2)  Value.  For  each  school  year,  the 
national  average  value  of  donated  foods 
to  be  made  available  to  States  for 
distribution  to  nonresidential  child  care 
institutions,  or  cash  payments  in  lieu 
thereof,  shall  not  be  less  than  11  cents 
for  each  lunch  and  supper  and  shall  be 
adjusted  on  July  1, 1982,  and  on  each     < 
July  1  thereafter,  to  refiect  changes  in 
the  Price  Index  for  food  used  in  schools 
and  institutions  as  prescribed  by  section 
6(e)  of  the  National  School  Luiich  Act, 
as  amended.  These  adjustments  shall  be 
computed  to  the  nearest  one-fourth  cent 
and  shall  be  made  effective  at  the 
beginning  of  each  school  year. 

(c)  Cash  in  lieu  of  donated  foods.  In 
accordance  with  Part  240  of  this  chapter, 
State  agencies  may  elect  to  receive  cash 
payments  in  Ueu  of  donated  foods  for 
use  by  institutions  which  participate  in 
the  Child  Care  Food  Program  under  Part 
226  of  this  chapter. 

(d)  Types  of  donated  foods  authorized 
for  donations.  Nonresidential  child  care 
institutions  which  participate  in  the 
Child  Care  Food  Program  under  Part  226 
of  this  chapter  are  eligible  to  receive 
donated  foods  under  section  416,  section 
32,  section  709,  section  6  and  section  14. 


82sa.SO   Swvio  imiHyMomi 

(a)  Distribution.  The  distributing 
agency  shall  distribute  donated  foods 
only  to  those  service  institutions  whose 
eli^ility  to  receive  donated  foods  for 
use  in  the  Summer  Food  Service 
Program  for  Children  under  Part  225  of 
this  chapter  has  been  confirmed  in  . 
writing  by  the  State  agency  or  FNSRO 
administering  the  program,  where 
applicable.  Lists  of  participating  service 
institutions  which  have  been  prepared 
by  the  administering  State  agency  or 
FNSRO  may  serve  as  written 
confirmation  of  eligibility. 

(b)  Quantities  and  value  of  donated 
foods.  Distribution  of  donated  foods  to 
service  institutions  shall  be  made  on  the 
basis  of  the  average  daily  number  of 
meals  by  type  to  be  served  which  meet 
the  meal-type  requirements  prescribed 
in  the  regulations  for  the  Summer  Food 
Service  Program  for  Children  under  Part 
225  of  this  chapter  as  evidenced  by  the 
most  recent  written  caseload  factor 
information  which  must  be  provided  by 
the  State  agency  or  FNSRO 
administering  the  program  to  the 
(tistributing  agency  by  June  1  of  each 
year. 

(c)  Types  of  donated  foods  authorized 
for  donation.  Service  institutions  which 
participate  in  the  Summer  Tood  Service 
Program  for  Children  under  Part  225  of 
this  chapter  are  eligible  to  receive 
donated  foods  under  section  416,  section 
32,  section  709,  and  section  14. 

9250.51    Sp«eM  Supptomwital  Food 
riuyiam  ror  woiiMn,  iiiiwiu  ana  wnMmn. 

(a)  Distribution.  At  the  request  of  the 
State  agency  responsible  for 
administering  the  Special  Supplemental 
Food  Program  for  Women,  Infants  and 
Children  (WIC  Program]  under  part  246 
of  this  chapter  and  with  approval  of  the 
Department.,  donated  foods  may  be 
made  available  for  distribution  to 
program  participants.  In  instances  when 
donated  foods  are  made  available.  State 
agencies  shall  pay  the  Department  using 
funds  allocated  to  the  State  for  the  WIC 
Program  for  those  donated  foods  which 
are  provided  to  participants  as  part  of 
the  food  package.  Donated  foods  which 
are  provided  to  participants  in  addition 
to  the  quantities  authorized  for  the  food 
package  will  be  made  available  to  the 
State  agency  bee  of  charge. 

(b)  Quantities  and  value  of  donated 
foods.  Distribution  of  donated  foods  to 
State  agencies  for  the  WIC  Program 
shall  be  made  on  the  basis  of  each  State 
agency's  quarterly  estimate  of  need. 

(c)  Types  of  donated  foods  authorized 
for  donation.  State  agencies 
participating  in  the  WIC  Program  under 


Part  240  of  this  chapter  are  eligible  to 
receive  donated  foods  under  section  416 
and  section  32. 

Subpart  E—Whara  to  Obtain 
iiiofiaaiion 

S2$04D   Program Infoonrtion. 

Interested  persons  desiring 
information  concerning  the  program  may 
make  written  request  to  the  following 
Regional  Offices: 

(a)  Northeast  Region,  Food  and 
Nutrition  Service,  USDA,  10  Causeway 
Street,  Boston,  Massachusetts  02222- 
1065  for  Uie  following  States: 
Connecticut  Maine,  Massachusetts, 
New  Hampshire,  New  York,  Rhode 
Island  and  Vermont. 

(b)  Mid-Atlantic  Region,  Food  and 
Nutrition  Service,  USDA,  Mercer 
Corporate  Park.  Corporate  Blvd..  CN 
0215a  Trenton.  New  Jersey  08650,  for 
the  following  States:  Delaware.  District 
of  Columbia,  Maryland.  New  Jersey, 
Pennsylvania,  Puerto  Rico,  Virginia. 
Virgin  Islands  and  West  Virginia. 

(c)  Southeast  Region,  Food  and 
Nutrition  Service,  USDA,  1100  Spring 
Street.  NW,  Atlanta,  Georgia  30387.  for 
the  following  States:  Alabama,  Florida, 
Georgia,  Kentucky,  Mississippi,  North 
Carolina,  South  Carolina  and 
Tennessee. 

(d)  Midwest  Region,  Food  and 
Nutrition  Service,  USDA,  50  East 
Wadiington  Street,  Chicago,  Ulinois 
60002.  for  the  following  States:  Illinois. 
Indiana,  Michigan,  Minnesota.  Ohio  and 
Wisconsin. 

(e)  Mountain  Plains  Region.  Food  and 
Nutrition  Service,  USDA.  2420  West  26th 
Avenue,  Room  430-D,  Denver,  Colorado 
80211,  for  the  following  States: 
Colorado,  Iowa,  Kansas,  Missouri, 
Montana,  Nebraska,  North  Dakota. 
South  Dakota,  Utah  and  Wyoming. 

(f)  Southwest  Region,  Food  and 
Nutrition  Service,  USDA,  1100 
Commerce  Street,  Room  5-C-30,  Dallas. 
Texas  75242,  for  the  following  States: 
Arkansas,  Louisiana,  New  Mexico, 
Oklahoma  and  Texas. 

(g)  Western  Region,  Food  and 
Nutrition  Service,  USDA,  550  Kearney 
Street,  Room  400,  San  Francisco, 
California  94108  for  the  following  States: 
Alaska,  American  Samoa,  Arizona, 
California,  Guam,  Hawaii,  Idaho, 
Nevada,  Oregon.  Trust  Territory  and 
Washington. 

Dated:  May  25, 1988. 
Anna  Kondtatas, 
Administrator. 
(FR  Doc  88-12220  Filed  6-2-88:  &45  am] 
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Departmehf  of 
Health  and  Human 
Services 

Health  Care  Financing  AHmlnlstratlon 

42  CFR  Parts  431,  435,  440,  442,  and  483 
Medicaid  Program;  Ccmditiont  for 
bitermedlate  Care  FacMties  for  the  Mentally 
Retarded;  Rnal  Rule 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

nwm  i#m  mancny  AonMiMmDOfi 

42  CFR  Parts  431, 435. 440. 442.  and 
483 

(BERC-286-F] 

■iwacaio  rrogram;  conanions  for 
Intannodbrta  Cars  FacMUas  for  Itia 


AOCNCV:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
action:  Final  rule. 


f.  This  rule  revises  die  fbtmat 
location  and  content  of  the  standards  for 
intermediate  care  facilities  for  the 
mentally  retarded  and  persons  with 
related  conditions  (ICFs/MR).  (The 
standards  are  those  requirements  that 
ICFs/MR  must  meet  in  order  to 
participate  in  the  Medicaid  program). 
The  new  format  will  be  that  of 
"conditions  of  participation"  and  will 
make  the  regulations  for  ICFs/MR 
consistent  with  the  organization  of  the 
Medicare  and  Medicaid  regulations  for 
skilled  nursing  facilities.  The  new 
location  wiD  be  under  a  new  Part  483, 
"Conditions  of  participation  for  long 
term  care  facilities".  Revisions  to  the 
content  of  the  regulations  are  designed 
to  increase  the  focus  on  the  provision  of 
active  treatment  services  for  clients, 
clarify  Federal  requissoMnts,  and 
maintain  essential  cUenl  protaclioas. 
The  major  outcome  of  thesa  reyilations 
will  be  to  atifn  Pednal  ataadarda  Willi 
contemporary  care  practices  for 
residential  care  services  for  persons 
with  mental  retardation  or  other 
developmental  disabilities.  We  also  are 
making  several  technical  changes  and 
cross-relaiauuBs  to  acUeva  eoaaisleiicy 
with  other  existing  regulations. 
EFFECTIVE  DATE:  The  regulatioas  are 
effective  on  October  3, 1968. 

Samuel  iCidder.  (301)  see^tua 
FARV  mfomnation: 


I.  Background 

General 

Section  ig05(a)(15)  of  the  Social 
Security  Act  (the  Act)  authorizes 
optional  Medicaid  coverage  for  services 
in  intermediate  care  faciUties  (ICFs). 
These  are  facilities  that  provide  health- 
related  care  to  individuals  who  do  not 
need  the  degree  of  care  commonly 
provided  in  hospitals  or  ddlled  nursing 
facilities,  but  who  do  require  care  and 
services  above  the  level  of  room  and 
board  that  can  only  be  made  available 
to  *hem  through  institutional  facilities. 


Section  lflOS(dj  af  the  Act  iiiilirifci  that 
the  term  iBteriaadiate  care  facHy  \\ 
aanrices"  awylMhide  sarvicesii* 
public  institution  for  the  inenta% 
retarded  or  penons  writh  related 
conditions  (ICF/MR).  (Private  fsGOities' 
may  also  participate  as  ICPs/MJKJ 

Fifty  States  and  jurisdictions  i 
cover  ICF  care;  40  of  these  inchsial 
MR  care  and  serve  over  154,008 
individuals  in  over  3,600  ICFs/IA. 
ranging  in  sise  from  4  beds  to  idnost 
1.500  beds. 

ICF /MR  Standards— Current 
Regulations 

Current  standards  for  ICFs/Kfl(  ate 
found  at  42  CFR  Part  442,  Subpsi  a 
These  standards  were  publisbeAla ' 
and  are  based  primarily  on  (~ 
voluntary  standards  of  the  i 
Council  for  Facilities  for  Ike  Meitadiy 
Retarded  (AC/FMR),  nowienaaadtha 
Accreditation  Council  on  Sendenisr 
People  with  Developmental  IXaabdilies 
(ACDD).  The  standards  are  the 
requirements  diat  ICFs/MR  must  meet 
in  order  to  participate  in  the  MeiBcaid 
program.  They  were  developed  oa  &e 
assumption  that  they  would  be  used  fsr 
the  most  pari  In  large,  public  inalihitions 
which  served  as  4he  principal  soanjaaf 
out  of  die  kooM  placement  of  pecMOS 
with  mental  retardation  at  the  ttaM  the 
standards  were  published.  Since  the 
early  ISTOs,  litigation,  legislation, 
lascasch  and  latApmlogical  advanoaa 
ka«e  iaiiMBOid  Ike  way  in  whit^ 
clients  are  identified,  assessed,  aad 
provided  senioa^  The  size  of 
insfitutions  l»s  steadily  decreaaadaad 
the  provision  of  a  broad  spectruaiof 
servicas  to  dtats  in  community  aattiass 
has  expanded  greatly  in  the  last  18 
years. 

Dmfke  Aaaa«iiange8,  the  staadards 
have  not  been  significantly  reviaad  liaee 
they  were  originally  published  ia  1V4. 
Oa  Marck  4. 1988.  we  published  ta  dM 
Fadiral  If  ulilii  01 FR  7520)  a  pnpasad 
revisiiMi  of  the  standards.  The  dmagn 
we  pwpusiid  wan  designed  to  iacnaae 
Iba  fseaa  aa  Ika  ptovision  of  activa 
treatment  services  to  clients,  clarify 
Federal  requirements,  maintain  i 
client  protections,  and  to  provide  SMe 
survey  agencies  with  a  more  acaaate 
mechanism  for  assessing  quality  af  caee. 

n.  ProvisioDs  of  the  Proposed 
Regulations 

We  based  our  proposal,  partioaiaHy 
the  Active  Treatment  Services  saetion  af 
our  proposed  standards.  primar%aa 
the  accreditation  standards  pobUaksd  la 
1963  by  the  ACDD.  We  based  otr 
revisions  on  the  following  generti 
principles: 


•  Tiw  standards  should  enable  both 
'te  facility  and  monitoring  agencies 
flMe  stffvey  agandet  «id  Federal 
sariewan)  to  fnni  jodgments  about 
afcuthur  individnalii  needs  are  being 

^pssparty  ■■■eised  and  appropriate 
iihi  nciiitions  planned  and  delivered. 

•  Tlie  standards  should  be  applicable 
•asdl  (rf  the  variooa  sizes  of  fadhties 

\  services  to  persons  with 
Btardation  and  should  provide 
r  &cilitiea  with  greater  flexibility  in 
8m  administation  of  their  programs. 

•  The  standards  should  focus  more  on 
dfent  and  staff  poformance  rather  than 
aa  OHnpliance  with  processes  and  paper 
Tequirements. 

•  Am  standards  should  provide  for 
iaiivtfaal  client  protections,  ^ven  the 
ninerabiUty  and  freouent  isolation  of 
aany  clients  in  ICFs/MR. 

The  major  organizational  and 
aksctoral  pnqiosed  revisions  to  the 
atandards  were  as  follows: 

•  We  proposed  to  reorganize  the 
atidards  into  four  major  sections  in 
cadet  to  eliminate  duplicative  language 
aai  provide  the  fadhties  and  surveyors 
wMi  a  logical  accountable  method  of 
dsfc'iniiiiing  compliance.  The  four 
saetions  that  we  proposed  were: 
adkainistrative  services;  active  treatment 
awices;  physical  environment;  and, 
safety  and  sanitation. 

•  We  proposed  revisions  to  much  (tf 
the  detailed  language  of  the  current 
atsodaris  to  give  fadlities  greater 
aMByi  la  adndnister  their  programs, 
while  raoognizing  their  widely  varying 
sices,  locations  and  organizational 
aIniGture.  We  proposed  retaining 
aipropriate  detail  in  the  areas  of  needed 
cKent  protections. 

•  We  proposed  rewording  much  of  the 
laaguage  contained  in  the  current 
rspilations  to  reflect  contemporary 
tanoinology  in  the  field  of 
developmental  disabilities.  For  example, 
wa  proposed  to  substitute  the  term 
Icfient"  for  "resident"  Uirou^out  the 
siMdards. 

•  We  proposed  to  retain  necessary 
iiaphiisis  on  health  services,  but 
inciiidadxevisions  that  would  reflect  the 
wMs  divarsity  in  health  care  delivery 
sfstenis  atilixed  by  ICFs/MR. 

«  The  proposed  standards 
aaphasized  the  development  of  the 
iadividual  client  in  defining  the  active 
treatment  process.  We  used  the  ACDD 
alandatds  for  active  treatment  as  a 
faide  and  proposed  to  link  professional 
qarfifirstinni  and  duties  to  the  active 
taatiaant  process. 

•  Wsffsoposed  to  clarify  numerous 
»»4«w.^  ffcn  r  ii  n  ,Am  that  hsve  ovated 

\fat  providns  and  reviewers 
iple,  qualifications  Im  the 
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.salhulaiiBisksflfMiol 
jcfodAa  aitplieadaiitof^A.'rv: 
StataaaiaiBgliamaheaMiand      -..^«... 
sanitatjion  standards). 

m.  IHiniisileiiaf  Ottisaasrts 

We  reoeivad  .236  timely  items  of 
coirespondance  in  raqioose  to  the 
proppsedaodca.  Commants  were 
received  from  individuals,  assodations, 
State  health  departments  and  Medicaid 
providers  of  services  (primarily.  ICFs/  . 
MR).  WIdi  few  exceptions.  HCFA's 
eSbrts  to  develop  a  pari^mance  based 
regulation  were  cominended  by 
commenters  as  a  "step  in  die  i^t 
directiaii''.  Yet.  many  of  diese  same 
commenters  offered  suggestions  that 
would  have  die  effect  of  increasiag  the 
aiaaunt  Of  praKr^tive.  prooess  oriented 
lequiremsnts  we  sought  to  eUmtaate  bi 
die  proposal  One  comment, 

.  representing  s  large  number  of  small 
providers,  ooCgd  &Bt  *Ve  are 
paitioaMyappiedativeordtfortsto  ' 
offer  more  Q^dbility  to  service 
providers  in  the  pnqwsed  rules,  and  it  is 
with  a  sense  of  irony  that  we  find  we 
will  ba  recommending  a  Aminutidn  of 
thatflaxibillty  •  •  •". 
Our  experiemce  with  the  ICF/MR 

,  cegulations.  first  published  in  1974,  has 
provided  soffident  evidance  ti  die' 
raihire  of  esseBttally  prescriptive, 
process  oriented  reanlations  to  work 
effective^  in  behali  of  die 
develq>mental.  faeaitfa,  sodal  and 
behavicxal  needs  of  dients.  We  Mnain 
cMnmitt^d  to  the  prtndpleo  on  wUdi  we 
based  the  proposal  and  have  rejected 
saany  Of  die  suggestions  diat  we  ddnk 
only  "reload"  prescriptive  reqairemeots 
that  we  sought  to  eliminate.  Thas.  our 
response  tomany  commnte  in  the     ' ' 
following  sections  witt  say  shnply  that 
we  rejected  them  as  befaig  "too 
prescriptive".  While  we  appiedate  die 
dioughtfidness  and  sincerity  of  the 
oooMnenters.  we  disagree  widi  die 
latiooale  behind  many  of  these 
suggesti<His.  A  summary  of  tiie 
oommento  and  our  responses  to  them. 
foUows. 

A.  Condition  of  Paiiicif^on  Format  ' 

CoB^ent  .Ws  requested  ooaunente  on 
the4ssue  of  oiganizing  diesa  rsgaiations 
into  the  condition  of  partidpadon  - 
format  ApproximatMy  50  eoimnenters 
expressed  visivs  an  die  issue.  Under 
such  an  approach.  Stete  agencies  would 
sunwy  forooBupliaDoe vddi  the   i,^  .^.. 
conditions  irfpMtidpatiMi  Waaatarthat 
a  aondidoiMa  oAsn  made  ap  af  ssfvand 
'^staBdaids".JnwifarfordiaflswlitlsR  . 
tobaBMt.ratforaiaa|octarafdia    '.  '. 
standards  aMst  ba  mat  lAaSi  a  ladttty 


ufei',   is  found  to  meet  tM  theooBdidoMal^'rn 

-  partic4Mtian.it  would  be  sAgible  for 
Madioaid  estdflesdoa^  Ba  iscffity  meete 

af^aHdw^pjaaMiiisof  partlo^8en.  but 

-  has  dsftcisades  in  one  or  more  of  die 
standaidaoamprising  a  condition  of 
partidpation.  it  has  iqi  to  12  months  to 
addavecao^liance  in  oonfonaity  with  a 
ooirective  plan  of  action  (provided  that 
the  defidandes  do  not  immediately 

'  je<9aidlas  the  healdi  and  safety  of  die 
facility's  clients,  in  whidi  case  the 
fedlity^  certification  must  be 
terminated  as  set  fordi  under  9  442.117). 

About  two  thirds  of  the  commenters 
on  this  issae  were  in  favor  of  the 
condition  of  partidpadon  format 
Almost  all  of  these  commenters  favored 
die  condition  format  because  they 
believed  that  it  would  lead  to  more 
enforceable  requirements.  However, 
many  deplored  the  idea  that  a  facilify 
oould  operate  fat  12  months  with 
standard  level  defidendes  simply  by 
havimvplan  of  cwrecdon  In  existence. 

The  o^r  third  of  die  commenters  on 
this  issue  opposed  dieoondition  of 
partic^iation  fonnat  because  they 
believe  diat  the  structure  xA  the 
oondifiod  format  is  such  that  the  change 
for  defidendes  to  result  in  adverse 
action  is  increased.  Thus,  the 
cemmenlars  believe  die  condition 
fcHmat  would  sharpfy  increase  the 
facility's  vuhwrabuify  to  adverse  action. 
•  They  asserted  that  since  there  is  no 

-  empirical  basis  for  establishing 
minimuw  thresholds  of  comfdiance 
widdn  any  of  the  suggeeted  conditions, 
the  deddon  of  the  surv^or  would  be  no 
less  subjective  under  the  condition  of 
partidpadon  dian  under  the  standards 
format  bat  the  potential  penalty  would 
be  greater. 

'  ■    Re^onse:  We  have  adopted  the 
conditiott  of  partidpation  format  in 
diesa  final  regulations.  While  we 
appredate  die  view  that  an  empirical 
'basis  for  dedding  when  a  standard  or  a 
otmdition  is  out  of  compliance  is 
conoqitually  possible,  we  believe  that 
approach  could  lead  to  an  even  less 
desirable  dipimutance.  If  minimum 
■Tsquiranento  for  taking  adverse  action 
were  esteblished.  very  litde  professional 
judgment  would  be  necessary  and 
compliance  dedsions  could  be  made 
widiout  regard  to  the  human  factors  or 
eircumstanoes  of  the  cliente.  For 
exmiqde,  a  requirement  ^t  25  percent 
of  the  cliente  meet  40  percent  of  the 
•ol^eotives  estatdished  in  their  individual 
•fdaas  of  care,  does  not  tsice  into 
donsidersdon  dis  fad  diat  die  failed 
objectives  may  not  have  been  die  most 
■impoitant  for  draee  dients.  Judgment  of 

^  4he  quality  of  human  services  will 
always'ba  4q  seme  extant  sabfeetive. 


While  wa  arill  oondnne  to  strivtid'  '}>«  ^' 
develop  dear  uid  pradse  raguladaiu 
andaurveytochniqHas.  we  alwaya  will 
need  to  rely  heavdy  upon  survejrors  who 
can  make  judgmente  about  the  human 
fadors  or  circumstances  relative  to  a 
consensus  staadud  esteblished  as 
administradve  law. 

The  condition  of  participation  format 
which  originated  in  the  Medicare 
program,  is  a  format  structived  to  assure 
that  fadhties  that  do  not  meet  at  least 
minimum  requiremente  do  not 
participate  in  the  program.  The 
condition  of  partidpation  format 
enables  us  to  define  the  critical  major 
requiremente  for  partidpation.  If  the 
fadlity  is  performing  so  poorly  as  to 
warrant  a  determination  that  one  or 
more  conditions  of  partidpation  are  not 
met,  then  we  believe  the  facilify  does 
not  meet  the  requiremente  for 
partidpation  in  the  ICF/MR  program, 
namely  diat  die  fadlify  is  providing 
needed  services  in  a  safe  and  healthful 
environment 

In  devdoping  the  conditions  of 
partidpation  fonnat  we  dedded  that 
the  conditions  for  ICFs/MR  would  be 
located  most  appropriately  in  42  CFR 
Subchapter  E,  "Standards  and 
Certification".  Subchapter  E  currently 
includes  &e  conditions  of  partidpation 
for  hospitals  and  spedalized  providers. 
In  this  final  rule,  we  have  established 
under  Subchapter  E  a  new  Part  483. 
"Conditions  el  Partidpation  for  Long 
Tenn  Care  FaciUties".  The  outline  of  die 
condition  of  partidpation  format  that  we 
have  adopted  in  this  final  rule  follows. 
In  the  outline,  we  have  indicated  which 
sections  of  the  proposed  rule  were  used 
in  establishing  the  conditions. 

1483.400   Basis  and  puipoM. 
1483:410    Conditidh  of  Participation: 
Governing  body  and  management 

(a)  Standard:  Governing  body  (propoaed 
{  442.412) 

(b)  Standard:  Compliaaoe  with  Federal. 
State  and  local  laws  (ptopoeed  1 442.41S) 

(c)  Standard:  Client  raoMdi  (proposed 
1442.432) 

(d)  Standard:  ProviBion  of  needed  services 
(proposed  §  442.418) 

1483.420    Condition  of  ParticipaUon:  Client 
protections 

(a)  Standard:  Protection  of  clients'  rights 
(proposed  1 442.401) 

(b)  Standard:  Client  finances  (proposed 
i  442.410) 

(c)  Standard:  Communication  with  clients, 
parenU  and  guardians  (prop<Med  442.414) 

(d)  Standard:  Staff  treatment  of  clients 
(proposed  {  442.424) 

1483.430   Cooditioo  of  Participation:  Facility 
staffing 

(a)  Staadard:  Qaailfled  mental  relaidalioa 
professional  (prajwaed  1 4424B0(a)) 

(b)  Standafd:  Profasatonal  program  services 
(proposed  S  442.480) 
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(c)  Staa^aid:  Facik^  taOa^  (pv^iMed 
i  442.42a] 

(d)  Standard:  Direct  care  staff  (proposed 
i  442.428)  — 

fe|  Standard:  Staff  training  projrani 
(proposed  f  442.430) 

§483.44*    ConditioB  of  PartdpaOoK  Active 
treataent  sernoea 

(a)  Standard:  Active  treatnent  (pnypoaed 
1442.440) 

(b)  Standard:  Admisskma.  transfers  and 
discharge  (proposed  i  442.442] 

(c)  Slandaid.  indiiridoai  program  plan 
(proiXMed  1 44L444) 

(d)  Standarrt  Plupim  iuipfasseutatiuB 
(proposed  {  44L44^ 

(ej  Standard:  ftvgraai  dooaiaentaMaa 
(proposed  i  442.4«^ 

(f)  Standaid:  Pro^^m  Bionitoring  and 
change  (proposed  1 442.450(b].  (c).  [dj  and 
(e))  _ 

§  483.459    Condition  of  Pai  tiiJpatioiL  Client 
behavior  wd  iacgty  pracSces 

(a)  SUndasd:  Fadli^  piactices— eoadHot 
toward  clients  fprapoead  I  aiMBZ  J 
manage— tpdidee  and  imwcwAmj 

(b)  Staodaid:  MaaagMsat  of  i 
chem  bekavicr  ^Kspaaad  i  442.4S4 1 
modificalion  programs] 

(c)  Standard:  Time-out  rooms  (parts  of 
proposed  §  442.4(2,  Mia*ioT  mana^anent 
and  prapoead  1442.454.  Behavior 
modificatiMMl 

(d)  iitaartnid;  Fhysscal  iBsteaints  (|«iiusad 
1442.456) 

(«)  Standard-  Diug  aaage  (proposed 
1442.458) 

1-483.460    Condition  <J  Participation:  Health 
Care  Services 

(a)  Staudaid.  fliysician  services  (proposed 
S  442.4621 

(b)  Stasidard:  i%ysician  p«ticipati«R  in  (he 
individoal  payaBplan^dHpaaad  f  1 442.4M 
and  142  Mi] 

(c)  Staadafd:  Naniagservicea  (prapeaad 
1442.484 

(d)  Standard:  Naiaiag  staff  (proposed 
1442.470) 

(e)  Standard:  Dental  services  (proposed 
1442.472) 

(f)  Standaad:  ConpaafaeMive  deiMal 
diagnostic  aanioea  ^MopMed  f  44X4M) 

(g)aa«da»d:r  II  input deotal 

treatment  (proposed  1 442.476) 

(b)  Stndnd:  DocaoMteUoB  of  deatel 
services  ipsoiiased  1 4tt4ra) 

(i)  Staadvd:  Phamacy  services  (paapoaw] 
1442.480] 

(i)  SisBdafd:  Okng  ivgiBeD  review 
(propoaed  i  442.482) 

(k)  Standard:  Ot«g  adadaistratioa 
(proposed  f  44Z484) 

81— imc  awaga  awa  iwfJowMiepmg 
(proposed  {  442.486) 

(m)  Staadard:  Ld>elii«(pn|wsed 
1442.486) 

(n)  Slaadard:  i.aborataty  aerricea 
(proposed  i  44L4aB} 
1483.470    CoaditioaofPftlEiptin» 
Physical  environment 

(ai  SiaadaML  Oieat  liviag « 
(proposed  i  442.500) 

(b]S>Bariard;Clieail 
(442J02) 

(cj  Staadasd:  Staraga  apaoa  ia  1 
(proposed  S  442.504] 


(d)! 
I  442.5011 

(e)  &aadard:Haatiagaad  < 
(propoaad  1442,584 

(f)  SlSBdaid:  Roars  (proposed^  442JU)) 

(g)  Stmdanfc  Space  and  eqidpment 
(propoaed  f  442.S12) 

(h]  Standarar  nseigency  plans  and 
pracadswa  (psepossd  i  44ZS5(q 

(i)  Slandaid:  Bvacnation  drilla  propoaed 
1442.554 

(j)  Standard:  File  prntediaa  fptopaaed 
1442.554) 

(k)  Standard:  Raint  (proposed  1 443LSS4 

(1)  Standard:  Iniection  coatrol  (proposed 
1442.43^ 

J  483v4B0    GuinBtiuii  of  PaiticipaHon: 
Dietetic  aeivioes 

(a)  Standas*  Food  aad  oirtritieB  aervloea 
(propoaad  i  4«ue4 

(b)  Standard:  Med  aarvteeaiprapaaad 
1442.560) 

(c)  Standard  MeniM  (propoaed  i  44L682) 

(d)  Staadand:  Dining  anas  and  aeivicas 
(proposed  §442.564} 

B.  Barn  am^  Aupoae  (Kvpoaad 
§44Z.4e0cFiB(il§4BS.4BO) 

Comment  One  commeoter  objected  to 
the  word  -fatility"  hi  fte  »tatwwut  fliat 
describes  fte  Decretals  au&urily  to 
prescribe  standanh  for  "iulet media tB 
care  lauIMjf  aui  iIms".  Hie  (sonnnenter 
thouglit  die  word  fatfllly  focoaed  too 
inuch  on  physical  plant  issues  Ta4ier 
than  on  cKent  services. 

Response:  In  this  cowtext,  ttie  word 
faonty  is  used  as  it  appears  in  the 
statute  fsecHon  1905(d)  of  ^  Act)  that 
establishes  flkelCF/MR  benefit  tinder 
the  MetnoM  program.  Tlie  context  in 
whidi  it  appears  makes  it  clear  that  it  is 
"facility  senKiuis'  tiiat  are  covered^  and 
it  is  clearly  services  that  are  emphasized 
in  these  reginatioRs. 

Continent:  Se  ftuH  commenters 
wanted  to  maintain  the  provisicHis  of  Ae 
current  laguiaiUuau  at  {  4<2.4ez  that 
require  a  facfily  to  establish 
philosophy,  etjectives  and  goals,  and 
S  442.407  tint  reqaiies  a  fadUty  to  have 
policy  and  piocedare  naiMab. 

Response:  bi  ^le  proposaj  and  in  these 
nnal  regamuOHa,  we  saiFe  empliasixeal 
the  outoames  ef  care  for  die  «8ent.  Hie 
facility's  philoaaphy,  poHdes.  and 
procaduica  are  eaaeatial  to  its  snecessfnl 
ojMration.  HewienFer,  aw  intend  to 
measure  fiacility  perfonnaBce,  and  dds  la 
what  we  expect  te  aee  leflected  in 
outconea. 

C  Protection  afCMeataiUt^ 
{Proposed  §442^401;  Final  §483Ma(e^ 


would  empharize  diat  die  ■^Af^ta 
diaeaaaed  in  fliese  paragcs^nu  are  basic 
and  that  Ae&eility  does  not  have  the 
right  to 'deny  them  as  flte  word  '^ermir 


Response:  We  accept  ttiis 
reconunendatian  and  luiTe  i 
regulations  accivdingly- 

Comment:  Commenters  evpreased  a 
variety  of  opinions  nigarding  the 
absence  ia  the  propoaed  ngulatiaas  of 
the  existing raqninwnpjit  at  {442^405 
that  states  that  a  ipialifiad  mental 
retardation  profpssinnal  may  deteemine 
if  a  rliant  is  Jncanaible-af  uadeiataiidi^ 
his  or  her  ij^ta.  Maiqr  mmmantari  atoo 
suggested  that  tkeyi^poaad  f  44SUttlM 
that  lisU  Oia  indhMaals  a  faciiity  aaaat 
inform  of  dienla'  eights,  be  amanrtsd  to 
include  a  lagal  advocate  aa  otte  who 
muat  be  infcirmad  SiaiiBriy.  ethen 
stated  Oat  it  sbould  be  mandntad  that 
when  a  client  ia  adjadicated 
incompetent,  alagaJguawBanbe 
appointed.  Still  oUmts  wanted  te  i 
the  propoaed  aectiaa  bf  adding  a  new 
subsection  detailing  d^ants'  n^ta  in 
obtaining  a  legal  advocate. 

Response  "Aa  leaaon  that  the 
propoaal  aad  Aia  fiaal  rale  delete  the 
authori2ation  for  a  qualified  BMBtal 
retardatiOB  pnifaaaiimal  to  dsienaiiK  a 
dient'a  caaqteteacy  ia  dut  tUa 
determinatiaB  iawhfea  a  \ 
process  that  faei  beyond  a  4 
process.  With  loapeet  to  the  iMae  of 
informing  a  legal  advocate  of  a  client's 
rights,  tlMiie  is  aolUng  in  the  prapoaal  or 
the  final  nde  to  paadadanotifieattoa. 
RefwdtogthaawadaliBgfrfa  legal 
guardian  ia  the  caae  of  iBBoaapetea^, 
this  is  a  aMittor  liariitionaHy  regaJated 
under  Stete  lawn.  FinaHy.  neithar  the 
propoaal  nv  die  flaal  tide  prectode  a 
facility  fiaatofataiaiag  a  legirf  advocate 
f or  a  diant  hot  vaa  h«re  no  aalhority  to 
mandate  his  or  her  appaintnieiit. 

Connnentaetwiai  ooaaMnters  asked 
whether  the  propooed  f  VO/noki^, 
which  woaAd  aaqalre  a  fisdHty  to  inform 
each  client,  paBsntorgaawfian  of  the 
attendant  rida  of  tuolawaif ,  refenod  to 
medicd  tnatoiaai  cxdaaivdy  or  ether 
modalities  as  well. 

Response:  The  tena  "attendant  risks 
it"  refers  to  all  treatment. 
:  Two  commenterB  asked  If 
there  was  oaidlcl  between  the  proposed 
9  442.401(H  ^vhidi  woidd  estabH^  a 
client?s  il^kt  to  refuse  treatment,  and  the 
ndlity's  mandate  to  provide  auQve 


Response:  We  will  explain  in 
mieipioiivo  jowwiiniBS  luai  a  «uciii 

offered  aoBsgtrtts  dteraafivesto  the 
treatment  balugiaRisad  if  acceptable 
altemalivea  are  availalM  (far  example. 


drug  Ikeiapy).  If  tfaedieat  reiuses  the 
aitematiwe  traataient  as  weU.  or  if  no 
alternative  exists  to  the  treatment  *lmt 
was  refused,  the  facility  must  oonaider 
whether  it  can  continue  to  tzoat  the 
client  consistent  with  these  regulations. 

Comment  Conunentecs  sii^gested  that 
the  proposed  S  442.401(i)  that  would 
establish  a  cHeat's  right  to  send  and 
receive  RMil  be  noihfied  to  nidicate  diat 
a  client  has  a  right  to  send  and  receive 
imopened  maiL 

Response:  We  agree  and  have 
modiHed  the  regulations  toindicate  that 
a  client  has  this  ri^L 

Comment  One  commenter  si^ested 
that  the  proposed  {  4i2.401{g)  that 
would  require  a  facility  to  provide  each 
client  with  the  opportunity  for  personal 
privacy  be  expanded  to  indicate  the 
locations  where  privacy  is  a  client  right 

Respoiise:.We  believe  this  is 
conceptually  self-evident.  We  cannot 
enumerate  all  of  the  types  of  living 
environments  that  lend  fiiemsdves  to 
client  privacy,  so  we  cannot  practically 
comply  with  this  reconmendation. 
However,  we  have  modified  the 
regulations  to  emphasize  the  need  for 
privacy  during  treatment  procedures 
and  care  of  die  personal  needs  of  die 
client. 

D.  dient  Finances  (Proposed §442.410: 
Final  §4B3.420(b)) 

Comment  Most  commenters  on  the 
requirement  to  keep  a  foil  and  complete 
accounting  of  clients  personal  fonds 
were  concerned  that  a  minutdy  detailed 
acoocditiag  by  the  fodlity  shooki  not  be 
required.  Clients'  persooal  funds  indude 
funds  far  "inddental"  expenses  (sach  as 
ice  cream  and  has  fares),  fimds  diat  a 
capable  dimt  Inmdles  without 
assistance,  funda  dispensed  to  a  client 
under  a  program  to  train  the  dient  in 
money  raanagesKnt,  and  fimcb  that  are 
not  entrusted  to  the  fadlity  [iat 
example,  that  are  paid  (firecdy  to  the 
client's  representative  payee). 

Response:  The  Conference  Report 
(H.R.  Rep.  Na  V73,  SSth  Cong,  Ist  Sess. 
49  (1977))  oa  the  bill  diat  enacted 
section  1801(iXl4)  of  die  Act,  die 
provision  that  requires  skilled  narsing 
facilities  to  account  for  patients'  funds, 
states  that  "Such  system  must  provide 
for  separate  and  discrete  accounting  for 
each  patimt  with  a  complete  accounting 
of  income  and  eipenditures.'  Hie 
requirement  forlCFs  to  account  for 
patients'  funds  was  incorporated  into 
the  Medicaid  statute  at  section  1905(c) 
of  die  Act.  by  sectioo  8(a)  of  Pub.  L  95- 
292. 

However,  we  agree  with  the 
commenters  wlio  maintain  |}iat  the 
facility  should  not  be  held  respoaaible 
fer  personal  funds  used  for  incidental 


expenaes  or  "pockat  namey''. 
Cnrnir^arnHy.  we  have  restated  the 
requirement,  now  at  1 4«LdaQ(bXl)(i)  to 
clarify  that  die  fadliljr  is  oaiy 
responsible  far  the  parsonal  faaids  of 
which  it  baa  oastody  on  bdntf  of  the 
client 

CoiTiaraotr  Some  oommntera 
suggested  that  spadfic  imphndi  be 
placed  on  the  fadiity'a  rasponaibility  to 
encourage  aad  teach  dseits  to  manage 
their  own  funds  to  the  extent  possible. 

Response:  We  believe  that  the  need  to 
encourage  and  train  dibits  in  managing 
their  own  funds  to  the  extent  possible 
was  reflected  in  the  propcwed 
§  442.a01(d)  that  wodd  reqaire  die 
fadtity  to  allow  each  dimt  to  amnage 
his  or  her  own  finaadal  affaiis  and  to 
teach  hiai  or  her  to  do  so  to  the  extent  of 
the  client's  capabihtiea.  Consequently, 
we  have  made  no  change  to  the 
proposed  requvemeat  in  Mm  final  rale. 
We  note  that  the  requirraieit  is  located 
at  1 483.42i(aM4)  in  diis  final  nde. 

Commtent  Other  oonunentera 
recommended  diat  we  retain  die 
requirement  in  ciBse^  regulations  at 
S  442,404(aM4)  diat  die  facifity  inform 
the  client  in  writing  of  available  services 
and  any  apphcable  chaiges. 

Response  The  iCF/Ml  is  required  to 
provide  ite  dients  with  the  package  of 
sarvioes  specified  in  thaee  regulations. 
Further.  Medicaid  regalations  at  \  447.15 
provide  that  except  for  any  redpient 
cost-sharing  reqturements  specified  by 
the  State  irian,  a  Medicaid  provider  must 
acoept  the  amount  paid  by  the  State 
Medicaid  program  aa  payment  in  full. 
Thus,  the  fadlity  is  efiie<^dy  precluded 
from  charing  the  client  for  services  that 
it  provides  as  part  of  die  required  V3fl 
MR  package,  making  a  bst  of  applicable 
charges  unnecessary. 

Comment  Concerning  the  proposed 
(  442.410(a).  wdiich  wodd  predude  die 
commingling  of  a  client's  funds  with  any 
funds  other  than  those  of  another  dirait 
two  commenters  suggested  the 
commingling  of  clients'  ivnds  in  a 
shared  trust  fimd.  notiiig  that  small, 
individual  client  savings  aoconnto  can 
be  depleted  by  bank  charges.  However, 
they  added  that  it  wodd  be  impossible 
to  maintain  individud  ranning  accounte 
of  interest  accrued  to  each  dient  in  a 
shared  account  * 

Response:  The  proposed  rale  that 
wodd  prohibit  the  commingling  of 
clienta'  funds  with  fadhty  fonds  i» 
reqdred  by  section  1905(c)(4)  of  die  Act 
which  incoiporates  aection  1861(jKl4)  of 
the  Act  Section  1861tiHl4)  of  die  Act 
precludes  the  coauninqgling  of  clients' 
funds  in  skilled  nursing  facdities  that 
are  approved  for  Medicare  jiarticipation. 
Thus,  under  section  1906(c)(4),  this 
provision  applies  to  iCFs.  Thme  is 


nothing  in  the  Act  IksA  laqdies  the 
fadhty  to  maintain  clients'  persond 
funds  to  finamdal  institations  m 
accoimts  separate  from  other  client 
accounts,  or  to  maintain  these  funds  in 
interest  bearing  accounts  (althou^  it 
wodd  ordinarBy  be  pradent  to  do  so). 
However,  tf  the  fodlity  elects  to  pool 
clients'  finds  in  an  interest  bearing 
account  it  is  expected  to  know  the 
interest  separately  accrued  by  each 
client  as  part  of  ite  required  accoimting 
of  funds. 

Comsient'  One  commenter  questioned 
the  need  for  any  commingling  of  dients' 
funds,  and  opposed  any  system  that 
codd  allow  personal  funds  to  lose  their 
intfividual  identity,  or  allow  access  to 
them  vtrithout  consent  of  the  client  or 
guardian.  Another  suggested  allowing 
combined  funds  within  a  shared  bank 
account  but  mandatoiy,  separate 
accounting  cost  centers  for  each  client 
Still  another  commenter  noted  a 
potential  conflict  between  Federd  law 
and  a  particular  State's  law  requiring 
interest  from  a  patient's  trast  account  to 
be  deposited  into  a  common 
recreational  fund  account 

Response:  Section  1905(c)(4)  of  the 
Act  the  proposed  regdations,  and  these 
Tinal  regulations  neither  require  nor 
prohibit  the  commingling  of  a  client's 
funds  with  those  of  other  clienU  in 
accounts  in  financial  institutiona,  nor  do 
they  require  that  funds,  when  deposited, 
be  depodted  in  interest  bearing 
aocoiuts.  With  regard  to  the  potentid 
conflict  between  State  and  Federd  law, 
we  would  have  to  examine  the  spedfics 
of  the  State  law  to  determine  whether, 
in  fact,  it  conflicts  with  the  Federd 
Medicaid  statote. 

Comment  In  regard  to  the  proposed 
S  442.410(b),  which  would  require  a 
written  financid  record  that  indudes 
management  of  all  funds  handled  by  the 
facility  on  the  client's  behalf,  one 
commenter  suggested  induding  a  signed 
statement  that  the  facility  management 
of  funds  is  done  at  the  dient's  option, 
and  another  expressed  support  for  the 
requirement  for  a  written  financid 
record. 

Response:  We  believe  the  issue  of  a 
client  authorizing  the  facility  to  manage 
his  or  her  funds  was  already  adequately 
addressed  in  the  proposed  S  442.401  (d) 
concerning  clients'  rights.  That  section 
would  require  that  the  dient  be  allowed 
to  manage  his  or  her  own  financial 
affaire  as  much  as  possible,  and  implied 
that  facility  management  of  the  client's 
funds  is  possible  only  if  the  client  electa 
it.  We  have  made  no  changes  to  this 
provision  that  now  is  located  at 
§  483.420(a)(4).  We  believe  diat  die 
requirement  in  the  introductory 
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paragraph  of  tke  propeaed  {  442.4ia  for 
a  full  and  complete  accounting  of  funds, 
by  its  nature  necessitates  maintenance 
of  a  written  record.  Tbnefbre.  we 
believe  that  the  language  in  the 
proposed  i  442.410(b)  that  would 
specifically  require  a  written  record  is 
unnecessary,  and  we  have  deleted  it 

Comment  With  respect  to  the 
proposed  provision  regarding 
availabili^  of  the  financial  record 
(i  442.410(c)  of  the  proposal),  eight 
commenters  recommended  that  the 
word  "and"  in  the  phrase  "to  the  client 
and  his  or  her  parents  or  guardian"  be 
changed  to  "or",  noting  that  a  parent  or 
guardian  should  not  have  automatic 
access  to  the  financial  record  of  an  adult 
client  who  can  aumage  his  or  her  own 
finances.  Several  ad^tional  commenters 
suggested  that  instead  of  changing 
"and"  to  "or",  the  words  "as 
appropriate"  be  added  to  the  end  of  the 
sentence.  It  was  noted  that  even  a  client 
who  has  been  adjudicated  as 
inc^petent  should  have  the 
oppcH^mity  to  examine  his  or  her  own 
financial  record.  Requiring  the  record  to 
be  made  available  to  the  client  "or"  the 
parent  or  guardian  might  be  interpreted 
as  preduding  this  opportunity. 

Response:  We  agree  with  the 
commenters  who  point  out  that  parents 
should  not  have  automatic  access  to  the 
financial  records  of  adull  clients  who 
can  manage  tfieir  own  finances. 
Therefore,  we  are  revising  the  last  part 
of  te  sentence  to  read***  *  'client 
parents  (if  (he  client  is  a  minor),  or  legal 
gnantfan".  Tliis  wording  adequately 
addresses  the  general  issue  ot  access  to 
the  cbent's  finimcial  records. 

Commeat-  Some  commenters       i 
suggested  requiring  the  facility  to 
furnish  the  client  and  family  with  an 
annual  financial  statement 

Response:  We  do  not  believe  it  is 
necessary  to  require  a  facility  to  furnish 
an  annual  financial  statement  to  the 
client  or  the  client's  fomily,  since  the 
facility  is  already  required  to  make  the 
financial  record  available  at  any  time 
upon  request  Requiring  an  annual 
statement  could  create  the  erroneous 
impression  that  the  facility  need  only 
make  the  record  available  once  a  year 
and  may  impose,  as  well  a  reporting 
burden  not  desired  by  family  members 
or  guardians. 

Comment  Other  commenters 
recommended  requiring  the  financial 
record  to  be  available,  at  the  client's 
request  to  a  designated  advocate  and 
requiring  that  financial  records  be  made 
available  to  those  with  a  legal  right  to 
the  information  (which  wo^d  not 
necessarily  indude  the  parent  or     ' 
guardian)  and  to  the  client  "uniMS 
contraindieated". 


Response:  We  do  not  believe  that  it  is 
necessary  to  make  explicit  reference  to 
third  parties  designated  by  clients  to 
represent  them,  such  as  advocates.  The 
facility  already  is  required  to  madce  the 
record  available  to  the  client  who,  in 
turn,  can  elect  to  make  it  available  to 
any  other  individual  of  the  client's 
choice.  This  election  also  can  be  made 
by  the  client's  parents  (if  the  client  is  a 
minor)  or  legal  guardian  on  the  client's 
behalf. 

E.  Governing  Body  (Proposed  §442.412: 
Final  §  483.410(a)) 

Comment  Moat  of  the  comments  on 
this  section  concerned  the  provision  in 
the  proposed  paragraph  1 442412(b)  that 
would  require  "knowledge  in  the  field  of 
developmental  disabilities"  as  one  of 
the  qualifications  of  the  facility 
administrator.  Many  commenters 
requested  clarification  on  how 
possession  of  this  knowledge  can  be 
established  (degree,  years  of  experience, 
etc.).  Some  questioned  the  need  for  this 
requirement  and  expressed  the  belief 
that  oiganizational  skills,  as  well  as 
managerial/administrative  experience 
and  training,  are  the  most  important 
qualifications  for  the  administrator. 

Response:  After  reviewing  the 
comments  regarding  this  requirement 
we  have  decided  to  delete  it  It  would  be 
difficult  to  f(»mnlate  definitive,  all- 
inclusive  criteria  for  demonstrating  this 
type  of  knowledge  and  experience.  We 
believe  that  the  presence  of  sufficient 
knowledge,  experience  and  managerial 
skills  in  die  field  of  developmental 
disabilities  will  be  reflected  in  the 
quality  of  care  fnirtished  to  clients  in  the 
facility.  Therefore,  the  most  appropriate 
indicators  in  assessing  this  factor  «vill 
be  outcome-oriented:  that  is,  the  quality 
of  care  that  the  clients  actually  receive. 

Comment  One  commenter  requested 
that  we  revise  the  regulations  to  clarify 
that  it  is  permissible  for  more  than  one 
facility  to  share  a  common  administrator 
or  governing  body. 

Response:  Neimer  the  proposed  nor 
these  final  regulations  preclude  such  an 
arrangement  as  long  as  the 
administrator  adequately  fulfills  the 
functions  and  responsibUities  required 
to  manage  each  facility  (or,  in  the  case 
of  a  governing  body,  as  long  as  the 
governing  body  meets  the  specific 
requirements  set  out  in  the  standard  for 
governing  bodies  at  §  483.410(a}  for  each 
of  the  fadlities  involved). 

Comment  One  commenter  requested 
that  we  keep  the  requirement  in  current 
regulations  at  S  442.408  for  a 
management  audit  plan. 

Response:  We  did  not  include  Ae 
requirement  for  a  management  audit 
plan  in  the  proposal  or  in  this  final  rule. 


Hie  reason  is  tiiat  we  believe  ftat  the 
existence  of  a  plan  is  not  an  appropriate 
measure  of  whether  its  function  has 
been  fulfilled  and  that  each  facility 
should  determine  for  itself,  either  in 
advance  or  continousiy,  the  manner  in 
which  it  monitors  its  own  performance. 

F.  Communications  With  Clients. 
Parents,  and  Guardians  (Proposed 
§  442.412;  Final  §  483.420(c)) 

Comment  Several  commenters 
suggested  that  we  maintain  the 
provision  in  current  regulations  at 
§  442.414(a)(1)  that  requires  a  facility  to 
notify  parents  or  guardians  of  any 
significant  in  the  client's  condition. 

Response:  This  requirement  was 
addressed  in  the  proposed  i  442.434  that 
would  require  the  facility  to  notify  the 
client's  parents  or  guardian  promptly  of 
any  significant  incidents.  In  the  final 
regulations,  this  provision  is  located  at 
1 483.420(c)(e).  It  requires  faciliUes  to 
notify  promptly  the  client's  parents  or 
guardian  of  any  significant  incidents  or 
changes  in  the  client's  condition.  For  a 
further  discussion  of  the  provision,  see 
section  niJ>.  of  this  preamble. 

Comment  The  proposed  {  442.414 
included  an  introductory  statement  that 
would  require  &e  facility  to  have  an 
active  program  of  oommunication  with 
the  client  parents,  and  guardian.  Some 
commenters  suggested  that  the  word 
"and"  be  dumgs  to  "or",  to  aUow  for 
direct  communication  between  the 
facility  and  a  competent  adult  client 
rather  than  through  the  client's  parents. 

Response:  The  proposed  introductory 
statement  was  not  intended  to  establish 
an  explicit  requirement  but  rather  to  set 
the  general  tone  of  ibe  requirements  that 
follow  it  Since  it  causes  confusion  as  to 
its  intent  we  have  revised  it  to  say 
simply,  "The  fadHty  must — ".  As  in  the 
proposed  rule,  the  introductory 
statement  of  this  final  rule  is  followed 
by  specific  requirements. 

Comment  Otbet  commenters 
suggested  that  we  replace  the  word 
"permit"  as  used  in  this  section  with 
"promote,"  to  indicate  a  more  active 
facility  role  in  enabling  dients  to 
exerdse  their  basic  ri^ts. 

Response:  We  agreed  with  the 
commenters  and.  in  this  standard,  have 
replaced  the  word  "permit"  with 
"promote"  to  emphasize  the  facility's 
active  rolein  the  communications 
process.  We  plan  to  issue  interpretive 
guidelines  that  will  darify  that  this 
revised  wording  places  a  hij^r  degree 
of  responsibility  on  the  facility  in  this 
area. 

Comment  The  projposed  1 442.414(a) 
would  require  the  facility  to  permit 
participation  «f  parents  and  guardians 
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in  the  active  treatment  process  spedfied 
in  the  proposed  {  442.440,  unless  that 
participation  is  unobtainable  or 
inappropriate.  Many  commenters 
requested  clarification  of  the  term 
"inappropriate"  and  of  the  process  by 
which  parental  or  guardian  participation 
in  the  client's  active  treatment  plan 
would  be  determined  to  be 
inappropriate  or  unobtainable. 
Additional  commenters  asked  whether 
the  term  "active  treatment"  in  this 
context  is  synonymous  with  "individual 
program  plan". 

Response:  In  this  final  rule,  we  have 
deleted  the  cross-reference  to  9  442.440 
concerning  active  treatment  and  have 
revised  the  language  to  refer  to  "the 
process  of  providing  active  treatment  to 
a  client".  This  is  to  darify  that  the 
facility  must  promote  parent/guardian 
participation  in  the  entire  range  of 
activities  connected  with  the  provision 
of  active  treatment,  fit)m  cUent 
assessment  through  delivery.  Regarding 
the  terms  "inappropriate"  and 
"unobtainable",  we  plan  to  issue 
interpretive  guidelines  to  darify  that  for 
example,  it  would  be  inappropriate  for 
an  individual  to  attend  interdisciplinary 
team  meetings  if  his  or  her  behavior  is 
so  disruptive  or  uncooperative  as  to 
preclude  effective  participation  by 
anyone  else.  Similarly,  the  term 
"unobtainable,"  as  used  in  this 
standard,  means  that  the  facilify  had 
1?  made  a  bona  fide  effort  to  seeA  parental 
partidpation  in  the  client's  active 
treatment  process,  even  though  the 
effort  may  ultimately  be  unsuccessful 
(for  example,  the  parent  may  be 
impossible  to  locate,  or  may  prove 
unwilling  or  unable  to  participate). 

Comment  Several  commenters 
expressed  concern  that  unannounced 
visits  to  the  client  (proposed  at 
S  442.414(c))  or  to  areas  of  the  facility 
that  provide  direct  client  care  services 
(proposed  at  S  442.414(d))  should  not  be 
allowed  to  interfere  with  or  disturb  the 
privacy  and  rights  of  that  or  any  other 
client 

Response:  We  share  this  concern,  and 
have  amended  the  language  to  provide 
for  visits  "consistent  with  the  rQ|ht  of 
that  client's  and  other  client's  privacy". 

Comment  Over  half  the  commenters 
addressing  the  proposed  i  442.414(e) 
noted  that  although  the  proposed 
regulations  would  require  facilities  to 
permit  frequent  and  informal  leaves  of 
absence.  State  Medicaid  programs  often 
make  no  or  very  limited  payment  to 
reserve  the  client's  bed  in  the  facility 
during  the  leave  of  absence. 

Response:  Under  the  Medicaid 
program,  payment  during  a  leave  of 
absence  is  a  matter  for  each  State  to 
decide.  The  Medicaid  regulations 


governing  payment  during  leaves  of 
absence  (at  S  447.40)  provide  that  each 
State  is  free  to  determine  whether  and 
to  what  extent  it  will  make  payment  in 
these  situations.  Of  course.  Federal 
matching  funds  are  available  whenever 
a  State  decides  to  make  such  payments 
under  the  regulations. 

Comment  Other  commenters 
suggested  that  a  leave  of  absence  should 
not  be  permitted  in  situations  in  which 
the  interdisciplinary  team  determines 
that  it  would  be  inconsistent  with  the 
client's  program  goals  (such  as  when  a 
home  visit  would  be  potentiaUy 
harmfd). 

Response:  The  proposed  regulations 
would  and  these  final  regulations  do 
require  the  facilify  to  permit  clients  to  go 
on  visits  and  trips.  A  facilify  is  not 
required  to  sponsor  such  trips  or  to 
allow  the  chent  to  take  a  particular  type 
of  trip  that  is  contraindieated.  If  a 
specific  type  of  trip  is  contraindieated 
by  a  particular  circumstance  (for 
example,  child  abuse  by  a  parent),  then 
the  facilify  is  not  required  to  permit  such 
trips.  However,  as  with  any  right  that 
may  need  to  be  modified  or  limited,  the 
client  should  be  provided  with  the  least 
restrictive  and  most  appropriate 
alternative  available.  We  note  that  in 
the  final  rule  under  the  standard 
concerning  the  protection  of  cUents' 
rights  at  S  483.420(a)(3),  we  have 
darified  the  proposed  requirements  on  a 
client's  exerdse  of  rights,  by  induding 
the  example  of  a  client's  right  to  due 
process. 

Comment  Some  commenters 
suggested  deletion  of  the  word 
"frequent"  with  reference  to  leaves  of 
absence,  to  make  clear  that  the 
regulations  do  not  apply  to  facilities  that 
provide  only  part-time,  non-residential 
care. 

Response:  We  are  retaining  the  word 
"fiequent",  since  these  regulations  apply 
only  to  inpatient  fadlities  and,  therefore, 
clearly  do  not  include  those  facilities 
which  provide  only  part-time  care. 

G.  Compliance  With  Federal,  State,  and 
Local  Laws  (Proposed §  442.416;  Final 
§  483.410(b)) 

Comment  A  number  of  commenters 
expressed  approval  of  the  inclusion  of 
dvil  rights  requirements  in  this 
provision.  However,  there  were  also 
questions  as  to  whether  the  apphcabilify 
of  dvil  rights  requirements  included 
accessibilify  for  the  handicapped  under 
section  504  of  the  Rehabilitation  Act  of 
1973. 

Response:  The  provisions  of  section 
504  of  the  Rehabilitation  Act  of  1973. 
including  accessibilify  for  the  physically 
handicapped,  apply  to  all  programs 
receiving  Federal  fimds.  The  Office  for 


Civil  Rights  of  the  Department  of  Health 
and  Human  Services  administers  the 
regulations  implementing  section  504 
relative  to  building  accessibilify  for  the 
physically  handicapped  and  is  routinely 
involved  in  the  certification  process  for 
ICFs/MR.  Because  the  proposed 
regulations  text  at  S  442.416  gave  the 
appearance  that  HCFA  would  be 
enforcing  dvil  rights  and  research 
requirements,  we  have  deleted  these 
requirements  from  the  text.  However, 
we  have  added  a  new  S  463.405  which 
describes  the  relationships  between 
these  regulations  and  those 
administered  by  other  HHS  agencies 
(for  example,  nondiscrimination  on  the 
basis  of  age  administered  by  the  Office 
of  Civil  Rights).  Violations  of  these 
regulations,  while  not  a  condition  of 
participation,  may  result  in  tfie 
termination  or  suspension  of,  or  refusal 
to  gp-ant  or  continue.  Federal  financial 
assistance. 

Comment  One  commenter  beUeves 
that  there  is  an  inconsistency  between 
the  proposed  standard  at  S  442.416, 
which  would  require  that  the  fadlify 
comply  with  all  applicable  Federal, 
State  and  local  laws,  and  the  proposed 
revision  in  the  regulations  at  9  442.252 
that  would  exempt  ICFs/MR  from 
meeting  State  nursing  home  regulations. 

Response:  The  current  9  442.252 
requires  all  ICFs  to  meet  State  imposed 
safefy  and  sanitation  standards  for 
nursing  homes.  These  State-imposed 
nursing  home  requirements  are  not 
always  appropriate  to  ICFs  that  serve 
the  mentally  retarded.  Thus,  we 
proposed  to  limit  the  applicabilify  of 
9  442.252  to  ICFs  other  than  ICFs/MR. 
We  see  no  inconsistency  between  the 
proposed  amendments  to  9  442.252  and 
the  proposed  9  442.416  that  would 
require  facilify  compUance  with  Federal, 
State  and  local  laws  that  are 
"applicable"  to  ICFs/MR.  In  order  to 
further  clarify  that  these  regulations  do 
not  require  State-imposed  safefy  and 
sanitation  standards  for  nur&ing  homes 
to  be  applied  to  ICFs/MR,  we 
considered  moving  9  442.252  fiom  Part 
442,  Subpart  E  that  applies  to  all 
facilities,  to  Subpart  F  that  appUes  only 
to  ICFs  other  than  ICFs/MR.  However, 
the  current  rules  under  Subpart  F 
already  address  safefy  and  sanitation 
laws  at  9  442.315(c).  'Therefore,  in  this 
final  rule,  we  are  deleting  9  442.252. 
Thus,  these  regulations  do  not  require 
States  to  apply  State  nursing  home 
requirements  with  (egard  to  safefy  and 
sanitation  standards  to  ICFs/MR. 
However,  a  State  continues  to  be  fiee  to 
apply  State  ICF/MR  standards  and,  if  it 
does,  the  facility  is  required  by 
9  483.410(b)  of  these  regulations  to 
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comply  with  those  State  requirements. 
These  regulations  impose  Federal  safety 
and  sanitation  requirements  c»  ICPs/ 
MR  at  §  483.470  and  elsewhere. 

Comment:  One  commenter  asked  how 
to  detennine  which  provision  would  be 
controlling  in  situations  where  two  or 
more  applicable  requirements  conflict. 

Response:  We  believe  the  conunenters 
may  be  referring  to  a  perceived  conflict 
between  the  proposed  §  442.416,  which 
requires  compliance  with  Federal,  State 
and  local  laws,  and  the  proposed 
§  442.460.  which  describes  personnel 
qualifications.  It  is  possible  that  a  State 
may  require  one  level  of  qualification 
for  personnel  (for  example,  doctoral] 
and  the  Federal  regulations  require  a 
lower  level  (for  example,  bachelora).  In 
fact,  this  does  not  represent  a  conflict 
because  the  regulations  represent  the 
basic  minimum  parGcipation 
requirements.  If  a  State  permits 
licensure  with  lower  requirements,  these 
Federal  regulations  control  for  purposes 
of  Medicaid  certification,  li.  on  the  other 
hand,  a  State  imposes  higher 
requirements,  the  facility  must  in  effect 
meet  the  higher  of  the  two  requirements. 

H.  Pwviaion  of  Needed  Services 
(Proposed §  44Z41B;  Fined  §  483.410(d)J 

Comment  Approximately  45 
commenters  expressed  views  about  the 
provision  in  this  section  that  would 
require  the  facility  to  provide  Ae 
following  services  directly  through  its 
own  staft  the  services  of  a  qualified 
mental  retardation  professional;  direct 
care  services;  nursing  services; 
development  and  monitoring  of  active 
treatment  programs;  and  living  quarters. 
The  majority  of  the  commenters 
objected  to  the  provision  because  it 
would  require  the  faciUty  to  employ 
staff  directly  and  prohibited  them  from 
"arranging  for"  staff  on  an  as  needed 
basis.  The  most  frequent  objection  dealt 
with  the  employment  of  nursing  staff  for 
clients  with  medical  care  plans.  Mtmy 
commenters  believe  it  is  unreasonable 
to  require  a  facility  to  employ  directly  a 
nurse  for  clients  with  medical  care  plans 
when  a  client  may  have  such  a  plan 
infrequently  and  then,  only  for  a  short 
period  of  time.  They  felt  that 
employment  of  nurses  on  a  temporary 
basis,  peiiiaps  through  a  home  health 
agency,  would  be  a  better  alternative. 

Other  objections  came  from  a  State 
which  by  law  requires  case  management 
and  assessment  to  be  conducted  by 
county  government  and  not  the  facility. 
The  proposed  requirement  for  providing 
active  treatment  monitoring  services 
"directly"  would  seriously  conflict  %vith 
this  local  law.  Another  State  provides 
the  qualifled  mental  retardation 
professional  function,  nureing  services 


and  the  development  and  monitoring  of 
active  treatment  programs  through  a 
centralized  client  services  management 
agency.  This  arrangement  has  allowed 
for  the  development  and  support  of 
small  community-based  facilities  that 
could  not  exist  without  it. 

Another  commenter  objected  to 
requiring  direct  provision  of  Uving 
quarters  because  it  precluded  the 
facility  from  leasing  space  to  provide 
services  in  small  community-based 
facilities. 

Response:  The  basic  objective  in 
specifying  which  services  had  to  be 
provided  directly  by  the  facility  was  to 
assure  that  a  facilify  would  not  create 
an  ICF/MR  "on  paper"  and  contract  out 
all  the  essential  services,  thereby 
escapmg  any  real  responsibility  for  their 
quality.  The  commenters  on  this 
requirement  have  pointed  out  the 
considerable  difficulty  this  would  cause 
for  existing  arrangements  and  for 
initiatives  to  establish  more  community 
based  fadlities.  The  commenters  also 
pointed  out  how  this  requirement 
conflicts  with  our  stated  objective  of 
providing  more  flexibility  with  greater 
emphasis  on  the  outcome.  As  a 
consequence,  we  have  deleted  the 
requirement  for  direct  provision  of  these 
services  while  retaining  the 
requirements  a  facility  must  meet  when 
it  arranges  to  obtain  a  service  from  an 
outside  resource.  These  requirements 
are:  (1)  For  a  written  agreement 
specifying  the  conditions  under  which 
the  services  are  provided  and  thett  the 
facility  is  responsible  for  assuring  that 
the  outside  services  meet  Federal 
standards  for  quality:  and  (2)  that  the 
facility,  itself,  assure  that  the  services 
meet  client  needs.  If  a  facility  fails  to 
meet  any  of  these  requirements  (for 
example,  if  the  facility  fails  to  assure  the 
qoaUty  of  the  services  provided  under 
an  arrangement],  it  is  subject  to  the 
same  sanctions  as  if  it  had  provided  the 
services  directly. 

/.  Personnel  Policies  [Proposed 
§  442.420:  Final  §  483.420(d)) 

Comment:  A  significant  nimiber  of 
commenters  raised  objections  about  the 
proposal  to  require  facilities  to  develop 
and  implement  pereonnel  policies.  Some 
insisted  that  to  be  meaningful  these 
policies  should  be  in  writing.  Others 
wanted  personnel  policies  to  be 
reviewed  annually.  Another  commenter 
wanted  to  distinguish  the  term  "job 
description"  from  "job  classification". 

Response:  Because  of  the  significant 
interpretive  problems  raised  by 
commenters,  because  we  do  not  view 
the  availabilify  of  job  descriptions  and 
written  personnel  policies  as  a 
significant  client  care  issue,  and  because 


written  job  description  and  personnel 
pohcies  are  regulated  by  State  law, 
especially  for  the  small  provider,  we 
have  withdrawn  the  proposed 
requirements  at  S  442.420(a]  for 
personnel  policies  and  S  442.420(b)  for 
job  descriptions.  We  note  that  the 
remaining  provisions  of  this  proposed 
section  have  been  moved.  The  proposed 
S  442.420(c]  dealing  with  communicable 
disease  has  been  modified  as  indicated 
in  the  following  comment  and  response, 
and  incorporated  into  the  provisions 
relating  to  infection  control 
(8  483.470(1](4]  of  this  ffnal  rule).  The 
proposed  9  442.420(d)  that  would 
prohibit  employment  of  individuals  with 
a  history  of  child  abuse  has  been 
incorporated  into  the  provisions  relating 
to  staff  treatment  of  clients  at 
§  483.420(d)  of  this  final  rule. 

Comment:  Many  commenters  were 
concerned  about  the  proposed 
regulations  that  would  prohibit 
employees  with  signs  and  symptoms  of 
communicable  disease  from  working. 
They  were  concerned  about  the 
definition  of  the  phrase  "communicable 
disease"  and  suggested  the  requirement 
be  changed  to  apply  only  to  those 
employees  who  have  contact  with 
clients. 

Response:  We  agree  and  have 
changed  the  regulations  to  prohibit 
employees  with  symptoms  or  signs  of  a 
communicable  disease  from  "direct 
contact"  with  clients  and  their  food 
(§  483.470(1)(4)  of  this  final  rule). 

Comment:  Many  commenters 
expressed  concern  about  the  problem  of 
employing  tiiose  with  a  history  of  child 
abuse,  neglect  or  exploitation,  indicating 
that  a  "history"  of  abuse  was  vague  and 
nonspecifia  Several  of  these 
commenters  suggested  that  the  proposed 
requirement  be  modified  to  prohibit 
enqiloyment  by  those  convicted  of  child 
abuse,  neglect  or  exploitation. 

Response:  We  agree  in  part  and  have 
modified  the  requirement  to  prohibit 
employment  of  individuals  who  have 
been  "convicted"  of  one  of  the 
mentioned  abuses.  However,  we  have 
retained  the  proposed  prohibition 
against  the  employment  of  individuals 
with  a  "history"  of  such  abuses  but  have 
defined  "history"  as  "prior  employment 
history".  We  do  not  believe  that  it 
would  be  an  unreasonable  task  for  the 
facility  to  obtain  references  from 
previous  employers  to  determine  if  a 
prior  history  of  child  abuse,  neglect  or 
exploitation  exists. 

/.  Licensure  and  Professional  Standards 
(Proposed  §  442.422:  Deleted  in  Final) 

Comment  Seven  commenters 
objected  to  the  provision  that  would 
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require  the  facility  to  meet  the  same 
professional  licensure  requirements  that 
the  State  has  established  for  comparable 
positions  in  the  community.  Commenters 
stated  that  this  requirement  would  have 
the  effect  of  superseding  State  laws  that 
specifically  allow  less  qualified 
individuals  to  practice  in  State 
institutions  (that  is,  ICFs/MR)  than  in 
community  facilities.  Three  of  the 
commenters  asked  us  to  amend  the 
regulations  so  that  it  would  not 
supersede  State  law  in  those  States  that 
allow  a  lower  standard  in  State 
institutions.  One  commenter  specifically 
asked  that  we  add  the  words  "unless 
specifically  provided  for  under  State  law 
and  regulation". 

Two  commenters  suggested  that  we 
clarify  the  regulations  because  the 
proposed  {  442.460(e)(5)  would  allow  a 
masters  level  psychologist,  but  the 
proposed  i  442.422  would  require  a 
doctoral  level  if  the  facilify  was  in  a 
State  that  required  the  doctoral  level 
degree  for  comraunify  practice. 

Response:  We  agree  with  the 
commenters  who  would  like  to  amend 
this  section  so  that  these  regulations 
would  not  supersede  State  laws  that 
specifically  allow  lower  personnel 
requirements  in  public  institutions  (that 
is,  ICFs/MR).  These  laws  are  usually 
based  on  the  theory  that  the  setting  of 
larger  State  institutions  imposes  a  level 
of  supervision  that  is  not  present  in 
independent  practice.  To  amend  this 
section  as  conunenters  wish  would  be  to 
require  the  facilify  to  meet  the  personnel 
credentialling  requirements  of  State  law. 
We  have  deleted  the  proposed  {  442.422 
from  the  final  rule  because  the  proposed 
§  442.416  (S  483.410(b)  of  this  final  rule) 
that  would  require  tiie  facilify  to  meet 
applicable  State  laws  meets  their 
concerns  on  this  issue. 

The  deletion  of  i  442.422  answers  the 
concerns  that  the  proposed  personnel 
requirements  for  psychologists  at 
§  442.422  were  inconsistent  with  the 
proposed  requirements  under  the 
standard  for  professional  program 
services  (§  442.460(e)(5)  of  the  proposed, 
S  483.430(b)(5)  of  the  final). 

K.  Staff  Treatment  of  Clients  (Proposed 
§  442.424:  Final  §  483.420(d)) 

Comment  Many  commenters 
suggested  that  to  be  useful  tne  policies 
and  procedures  that  prohibit 
mistreatment,  neglect  and  abuse  should 
be  in  writing. 

Response:  We  agree  that  policies  and 
procedures  on  prohibition  of 
mistreatment,  neglect  and  abuse  should 
be  in  writing  and  have  amended  the 
regulations  accordingly.  Since  these 
policies  and  procedures  are  directly 
related  to  the  protection  of  clients' 


rights,  health  and  safefy,  we  want 
everyone  in  a  facilify  to  know  exactly 
what  policies  and  procedures  exist  in 
this  regard. 

Comment  Many  commenters  objected 
to  the  five  day  time  frame  for 
investigations  of  alleged  incidents  of 
mistreatment,  neglect  or  abuse.  Some 
commenters  indicated  that  five  days  is 
too  short  a  period  to  conduct  an 
investigation  while  others  said  that  five 
days  is  an  excessive  amount. 

Response:  The  current  regulations  at 
S  442.430(c)(2)  allow  24  hours  for  this 
reporting.  In  the  proposed  rule,  we 
increased  this  reporting  time  to  five 
working  days  because  we  wanted  to 
allow  sufficient  time  for  a  reasonably 
thorough  investigation.  While  incidents 
of  this  nature  will  vary  widely  in  their 
degree  of  severify,  and  thus  require  a 
wide  variation  in  time  necessary  to 
investigate  them,  we  believe  that  five 
working  days  is  a  good  balance  for  most 
cases.  Further,  we  do  not  preclude  the 
facilify  from  conducting  such 
investigations  in  a  shorter  period  of 
time. 

Comment  One  commenter  stated  that 
the  regulations  should  state  the  specific 
kinds  of  reporting  mechanisms  that  are 
acciiptable  to  meet  the  proposed 
requirements  for  reporting  mistreatment, 
abuse  or  neglect  of  clients. 

Response:  We  believe  that  the 
proposed  regulations  adequately 
address  the  broad  objective  the  facilify 
much  achieve.  We  do  not  believe  it 
necessary  to  specify  detailed  reporting 
mechanisms.  We  also  believe  that  a 
facility  should  be  free  to  develop  its  own 
specific  procedures  as  long  as 
documentation  exists  that  shows  that 
alleged  violations  are  investigated  and 
appropriate  action  taken. 

Comment  One  commenter  suggested 
that  this  section  be  expanded  to  prohibit 
client  exploitation  as  well  as 
mistreatment,  neglect  and  abuse. 

Response:  We  do  not  agree  with  this 
suggestion  because  we  believe  that 
"mistreatment"  would  include  the 
exploitation  of  a  client.  We  will  explain 
in  interpretive  guidelines  that 
mistreatment  includes  exploitation. 

Comment  One  commenter  suggested 
clarification  of  the  term  "appropriate 
corrective  action"  as  it  pertains  to  the 
actions  of  the  administrator  once  an 
alleged  violation  has  been  verified. 

Response:  We  can  not  attempt  to 
describe  all  the  potential  abuses  and  the 
degrees  to  which  they  may  occur.  Thus 
we  cannot  attempt  to  define 
"appropriate  corrective  action".  The 
facts  of  the  situation  will  have  to  be 
evaluated  by  the  surveyor  and  a 
judgment  made  about  appropriateness. 


Comment  Several  commenters 
suggested  that  this  section  could  be 
strengthened  by  clearly  stating  that  the 
facilify's  immediate  responsibilify  in  the 
event  of  an  allegation  of  abuse  or 
neglect  is  to  ensure  no  further  harm  to 
the  client. 

Response:  We  agree  and  have 
modified  the  regulations  to  require  the 
facilify  to  take  steps  to  prevent  any 
further  potential  abuse  while  alleged 
abuses  are  being  investigated. 

Comment  Several  commenters 
suggested  that  the  facilify  should  be 
required  to  investigate  abuse  or  injuries 
caused  by  another  client,  self-abuse,  or 
incidents  by  an  unknown  source. 

Response:  We  have  accepted  this 
comment  and,  at  {  483.420(d)(1)  of  this 
final  rule,  have  changed  the  proposed 
provisions  to  require  the  facilify  to 
prohibit  neglect  or  abuse  by  any 
individual.  We  also  have  modified  the 
proposed  provisions  to  include  a 
requirement  that  the  facilify  investigate 
injuries  of  unknown  sources  regardless 
of  the  source. 

Comment  One  commenter  suggested 
that  the  report  of  an  investigation  into 
alleged  violations  of  mistreatment, 
abuse  and  neglect  should  be  a 
preliminary  report. 

Response:  We  do  not  agree  with  this 
suggestion.  We  have  already  extended 
the  period  in  which  a  report  may  be 
prepared  bom  2A  hours  to  five  working 
days.  To  allow  the  report  to  be 
preliminary  would  unnecessarily 
weaken  the  requirement 

Comment  Several  commenters 
suggested  that  the  proposed  regulations 
be  modified  so  that  "alleged  violations 
of  policies  are  reported"  is  changed  to 
"aUeged  violations  of  abuse  and  neglect 
are  reported".  Other  commenters  asked 
that  we  simply  delete  the"  words  "of 
policies"  so  that  the  focus  would  be  on 
the  violation,  not  on  policy. 

Response:  We  agree  with  the 
commenters  that  the  focus  of  the 
requirement  is  the  reporting  of 
mistreatment,  abuse  and  neglect 
Therefore,  we  have  changed  the 
regulations  accordingly. 

Comment  One  commenter  requested 
that  we  define  "working  days"  as  it  is 
used  in  the  proposal  requiring  a  facilify 
to  report  investigations  of  alleged 
violations  of  mistreatment  abuse  and 
neglect  within  five  working  days. 

Response:  We  will  define  this  term  in 
intepretive  guidelines  by  stating  that  it 
refers  to  Monday  through  Friday 
excluding  State  and  Federal  holidays. 

Comment  One  commenter  indicated 
that  there  should  be  a  way  to  bypass  the 
administrator  if  he  or  she  is  the  abuser. 
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Response:  We  agree  with  thii 
commenter  and  have  modified  the 
regulations  so  that  the  results  of  an 
investigation  may  be  reported  to  the 
administrator  or  to  "other  officials". 
(The  interpretive  guidelines  will  e3q)alio 
that  when  a  report  of  known  or 
suspected  abuse  or  neglect  involves  the 
acts  or  omissions  of  the  administrator,  a 
different  property  constituted  authority 
outside  of  the  fecitity  must  receive  and 
investigate  the  report  and  take 
appropriate  protective  and  comctive 
actiosL) 

CaaanenL-  One  commenter  noted  that 
it  woukl  be  approinate  to  incorporate 
into  this  standard  the  profaibitioB  of 
verbal  physical  and  sexual  abuse 
proposed  nnder  the  standard  "Behavior 
Managenent — policies  and  procedures" 
at  §  442.4&2(c}. 

Response:  We  have  deleted  the 
reference  to  verbal,  pl^iaical  or  sexual 
abuse  &om  the  standard  concerning 
behavior  management  and  wiU  ex]]5ain 
in  interpretive  guidelines  that  the 
prohibition  of  these  forms  of  abuse  are 
encompassed  under  the  standard 
concerning  staff  treatment  of  clients. 

Comment  One  commenter  stated  that 
this  section  also  should  mandate  that 
facilities  have  an  appropriate  procedure 
to  deal  with  situations  when  clients  are 
missing.  1 

Resjwnse:  We  agree  with  this      I 
commenter.  However,  provision  already 
was  made  for  addressing  the  issue  of 
missing  clients  under  die  proposed 
5  442.550  that  concerns  emergency  plans 
and  procedures  and  that  would  require 
the  facility  to  develop  and  implement 
written  plans  and  procedures  to  deal 
with  missing  clients.  This  provision  has 
been  incorporated  into  the  final  rale  at 
S  483.470(h). 

Caaunent  One  commenter  expressed 
concern  tbat  measures  be  tdcen  to 
protect  flie  rights  of  employees  as  well 
as  clients. 

Response:  AMnle  it  is  tnie  that 
employee  rights  are  a  significant  issue  in 
allegations  of  client  abuse,  these 
regulations  are  designed  to  protect  and 
treat  clients  of  Ae  focihty.  We  expect 
State  and  local  law,  employment 
contracts,  and  unian  contracts  to 
address  issues  of  employee  protections. 

L  FacfHty  Staffing  (Proposed  §  442.426: 
Final  §483.49e(c)) 

Comment  One  commenter  expressed 
an  opinion  on  the  proposed  requirement 
at  S  442.428(a)  that  the  facility  must  not 
depend  upon  clients  or  volunteers  to 
perform  direct  care  services  for  the 
facility.  In  their  view,  the  phrase  "must 
not  depend"  is  unclear.  They  asked 
whether  this  means  that  clients  or 
volunteers  cannot  perform  client  care 


services  and  whether  this  would 
eliminate  forster  grandparents. 

Response:  The  intent  of  the 
regulations  is  that  the  facility  may  not 
entirely  rely  upon  volunteers  for  routine 
staffing.  The  interpretive  guidelines  for 
these  regulations  will  explain  that 
volunteers  may  provide  supplementary 
services  but  that  the  facihty  may  not 
rely  exclusively  upon  them  to  perform 
direct  care  services.  Facilities  cannot 
depend  on  volunteers  to  fill  required 
staff  positions. 

Comment  There  are  fifteen  oomments 
on  S  442.426  (b)  and  (e)  of  the  proposed 
regulations.  The  intent  of  both  fliese 
sections  is  that  direct  care  staff  are  not 
required  to  perform  support  services  to 
the  extent  that  ftese  duties  inteifaie 
wifli  tfie  exercise  erf  their  primary  direct 
client  care  duties.  Moat  of  the 
commenters  felt  that  4ie  wording  in  4ie 
proposed  paragrafiAi  (b)  (which  states 
fliat  direct  care  staff  must  not  be 
required  to  provide  housekeepii^, 
laundry  or  other  support  services  to  the 
extent  that  these  duties  interfere  with 
the  exercise  of  their  primary  direct 
client  care  duties)  precluded  any 
flexibility  in  management.  In  tiieir  view, 
there  are,  at  times,  legitimate  reasons 
for  direct  care  staff  to  perform  soch 
duties.  For  example,  at  times,  staff  in 
group  homes  do  housework  while 
training  aesidents.  The  commenters 
preferred  the  wording  in  the  proposed 
paragraph  (e)  that  states,  "The  facility 
must  provide  sufficient  support  staff  so 
that  direct  caie  staff  are  not  required  to 
perform  support  sermes  to  the  extent 
that  these  duties  interfere  with  fte 
exercise  of  their  primary  direct  clieat 
catednties. 

Response:  We  have  accepted  the 
comments,  recogniang  that  the 
proposed  paragraphs  (b)  and  (e)  of 
(  442.426  ane  diqabcative.  Since  the 
commenters  prelerred  the  wording  of 
paragraph  (e).  we  have  deleted  the 
proposed  paragraph  (b)  and  retained  the 
language  of  the  proposed  paragraph  (e). 

Comment  There  were  seventeen 
commenters  on  the  proposed 
requirement  at  S  442.426(c)  that  in  each 
residential  living  unit  housing  clients  for 
whom  a  physician  has  ordered  a 
medical  care  plan,  or  clients  who  are 
aggressive,  assaultive  or  security  risks, 
or  one  that  houses  more  than  16  persons, 
there  must  be  responsible  direct  care 
staff  on  duty  and  awake  when  clients 
are  present  to  take  prompt,  appropriate 
action  in  case  of  injiuy,  illness,  fire  or 
other  emergency.  Mai^  of  the 
commenters  felt  that  the  term  medical 
care  plan  was  unclear  and  needed  to  be 
defined.  Several  commenters  also 
questioned  whether  or  not  the  proposed 
requirement  meant  that  there  must  be 


responsible  direct  care  staff  on  duty  and 
awake  when  clients  are  present  in  group 
homes  with  live-in  housepacents. 

Response:  We  have  accepted  the 
comments  laQoesting  clarification  of  the 
term  "medical  care  plan".  This  also  was 
a  significant  issue  in  the  comments  on 
the  proposed  1 442.464.  Physician 
ParticipatiaB  (aee  Section  III.AA.  of  this 
preamU^  Hais,  we  have  clarified 
under  §  IM  4M(aj  canoeming  physician 
services  thitf  a  phyaician  must  develop, 
in  coordiaatien  math  licensed  nursing 
personnel,  a  medical  care  ^an  of 
treatment  for  a  client  whose  health 
needs  are  so  severe  as  to  require  24-hour 
licensed  nursing  supervision.  With 
regard  to  graap  homes  with  live-in 
housepavents,  the  psoposed  regulations 
would  reqaice  and  Ibe  final  regulations 
require  seapcmiUe  direct  care  staff  on 
duty  aadiaaniBe  sMhen  dieids  are 
present  in  ead  ^  the  aitoatinns  stated 
in  the  ivoposed  regidation:  that  is.  when 
the  residealiilhididinglioiises  more 
than  16  clieats  or  when  the  residential 
living  unit  faonses  clients  Ssr  Mfaom  a 
physician  has  ordered  a  medical  care 
plan,  or  dieiits  who  are  aggressive, 
assaultive  m  aecorMy  riaks.  in  these 
sitnatiama.  dieots  are  Ugh  risk 
indisadnalb  in  terms  of  ttmr 
vulneisaUity  to  emergosy  eituations 
sudi  as  &es,  inpiriBS  «r  heahh 
emergenoiBS  ^ar  example,  aspiration, 
canibBC  orieqpiralorjr iaflure.  seizines). 
Sudi  vulnerabiliiy  f^^  increases  as. the 
number  of  obents  in  a  fadtity  increase. 
Tlius,  in  Aae  sitnartions.  a  responsible 
direct  care  ataff  person  on  duty  and 
awake  has  bean  retained  as  a 
requirem«it. 

Comment  There  were  five  commentb 
on  the  proposed  requirement  at 
S  442.426(d)  that  in  each  defined 
residential  living  unit  housing  clients  for 
whom  a  physician  has  not  ordered  a 
medical  care  plan  and  that  houses  16  or 
fewer  chents.  ftere  must  be  a 
responsible  direct  care  staff  person 
immediately  accessible  to  cliedts  on  a 
24-hotdri)asis.  Hie  majority  of  the 
commenters  felt  that  the  term 
"immediately  accessible"  should  be 
defined.  One  commenter  felt  that  the 
regulation  should  read,  "there  must  be  a 
responsible  direct  care  staff  person  on 
the  premises  and  immediately 
accessible". 

Response:  We  have  revised  the 
regulations  to  read  that  staff  must  be 
"on  duty"  rather  than  immediately 
accessible.  Interpretive  guidelines  will 
explain  that  the  intent  of  the  regulation 
is  that  at  all  times  a  staff  person  n  in  a 
position  to  help  if  client  need  arises.  We 
will  explain  that -on-duty  staff,  for 
purposes  of  this  provision,  need  not  be 


Fedwai  Rggtoter  /  Vol.  53.  No.  107  /  Friday.  June  3.  MSB  /  Rules  and  Regiaationa  aiMS7 


awake.  We  also  will  explain  that  the 
provision  (located  in  the  final  rule  at 
§  483.430(cK2))  has  been  modified  to 
assure  that  16  or  fewer  clients  located  in 
units  of  multi-unit  buildings  must  have 
staff  on  duty  and  "awake".  This 
provision  is  necessary  because  multi- 
unit  buildings  are  usimlly  of  such  size 
and  configuration  that  the  opportunity 
for  staff  to  detect  and  react  to  client 
problems  is  excessively  limited. 

Comment  Commenters  felt  that  the 
term  "support  staff'  was  undear  in  the 
proposal  at  t442.426(e)  that  would 
require  the  fadiity-to  provide  si^dent 
support  staff  so  that  direct  care  staff  are 
not  required  to  perform  siq>port  services 
to  the  extent  that  diose  duties  interfere 
with  die  exercise  of  their  primary  direct 
client  care  duties. 

Response:  We  have  accepted  these 
comments  and  will  include  the  following 
definitions  in  the  interpretive  gmdelines 
for  the  regulation:  Support  staff  include 
all  personnel  hired  by  the  facility  that 
are  not  eittier  dired  care  staff  or 
professional  staff.  For  example,  support 
staff  indude.  but  are  not  limited  to. 
housekeepers,  maintenance  and  laundry 
personnel.  Dired  care  staff  are  those 
personnel  managing  and  supervising  the 
daily  needs  of  cHents  in  their  living 
quarters. 

Comment  Thirty-one  comments  were 
received  on  the  proposed  requirement  at 
§  442.428(f)  diat  the  fedlity  must  employ 
a  qualified  dietitim,  who  is  registered  or 
eligible  for  registration  by  the  Amalcan 
Dietetic  Association,  either  on  a  full- 
time,  part-time  or  on  a  consdtant  basis. 
The  majority  of  the  comments  suggested 
that  the  regulation  should  be  more 
specific  widi  regard  to  the  number  of 
hours  a  qualified  dietitian  should  be 
employed  by  the  fisdlity.  Most  of  the 
commenters  felt  that  the  number  of 
hours  should  depend  on  facility  size. 
There  «vas  no  consensus  among  the 
commenters.  however,  as  to  how 
specific  gaiddiaes  could  relate  focility 
size  to  the  number  of  houn  needed  from 
a  qualified  dietitian.  Several 
commenters  felt  that  the  regulations 
should  allow  more  flexibility  by  stating 
that  the  facility  should  wnploy  a 
qualified  dietitian  for  suCBdent  time  to 
meet  the  needs  of  residents.  Some  of  the 
commenters  also  believed  that  Ae 
requirements  regarding  dietitian 
personnel  in  the  proposed  §442.426  (f) 
and  (g)  should  be  moved  to  the  profiosed 
standard  at  {  442.558,  cooceming  food 
and  nutriticm  sMvices. 

Response:  We  have  accepted  the 
comments  suggastiaa  that  the 
regulations  be  flaxiUe  enoii^  to  allow 
facilities  to  en^ik^  a  quaUiBad  ttietitian 
for  suffident  time  to  meet  the  neads  (rf 
residents.  We  also  have  accq>ted  the 
comments  suggesting  that  fadlity 


requirements  for  employing  a  dietitian 
should  be  moved  from  the  standard 
concerning  fadlity  staffing  to  the 
standard  ooooaming  food  and  nutriticm 
services.  AdditioaaUy,  to  ensure  thuat  all 
professional  qualifications  are 
consolidated,  we  hove  moved  the 
qualifications  for  a  professional  dietitian 
to  die  professional  program  services 
standard.  Urns,  in  this  final  rule,  the 
standard  for  food  and  aatrition  services 
at  1 481480(a)(2)  will  state  that  "A 
qualified  dietitian  most  be  employed 
either  full-time,  part-time,  or  on  a 
consultant  basis  at  (he  facility's 
discretion." 

Comment  Twenty-one  comments 
were  received  concerning  the  proposed 
requiremoit  that  if  a  quahfied  dietitian 
is  not  employed  full-time,  the  fodlity 
must  desi^iate  a  person  to  serve  as  the 
director  of  food  services.  Many  of  the 
commenters  felt  that  qualifications  for  a 
non-dietitian  food  service  director  need 
to  be  added.  Additionally,  several 
commenters  believed  that  the 
regulations  should  be  expanded  to 
specify  the  duties  of  the  food  service 
supervisor. 

Response:  We  have  not  accepted  the 
comments  requesting  that  the 
qualifications  and  duties  of  the 
designated  director  of  food  services  who 
is  not  a  qualified  dietitian  be  added  to 
the  regulations.  The  outcomes  of  good 
food  and  nutrition  services  were 
outlined  under  the  proposed  standards 
at  S  442.480  Meal  Services.  {  442.562 
Menus,  and  S  442J64  Dining  Areas  and 
Service,  and  have  been  adopted  into  this 
final  rule  under  the  omdition  of 
participation  conceming  dietetic 
services  at  §  483.480.  An  example  of  an 
outcome  is  nutritional  foods  served  in 
appropriate  quantities  and  at 
appropriate  temperatures.  The  intent  of 
the  regulations  is  that  the  specified 
outcomes  be  met  U  the  oolcomes  are 
achieved,  the  qualifications  and  daties 
of  the  person  performing  the  services  do 
not  need  to  be  specified  in  regulations. 

M.  Direct  Care  Staff  (Proposed  §442.428: 
Final  § 483.430(d)) 

Comment  Approximatdy  60 
commenter*  eiqxessed  views  on  the 
proposal  to  prescribe  various  staff  to 
client  ratios  depending  on  the  needs  of 
the  clients  (for  example,  one  staff 
member  to  3.2  clients  with  severe 
disabilities;  one  staff  m«Bber  to  four 
clients  widi  moderate  disabilities;  and 
one  staff  mendier  to  six  cUents  with  mild 
disabilities). 

In  essence,  the  commoiters  had  two 
dear  reactions  to  the  pnqKMal:  (1)  They 
uniformly  thought  that  the  ratioa  were 
inadequate  to  provide  active  treatment 
and  barely  adequate  to  provide 
custodial  care,  and  many  commenters 


thought  that  we  needed  a  requirement 
for  "suffident"  direct  care  staff  to 
supplement  the  ratios  as  they  were 
proposed;  and  (2)  the  commenters 
thou^t  the  ratios  needed  clarification. 
Commentsrs  asked  for  clarificatioa  of 
the  following:  what  staff  are  inchided  in 
calculating  (She  ratios;  was  it  permissible 
to  have  part-time  staff  serve  when  the 
number  of  clients  dictated  less  than  a 
ful-time  staff;  and,  are  staff  necessary 
M^en  there  are  no  dients  in  the  Hving 
unit  such  as  when  all  dients  are  at 
workshops  or  schod.  Finally, 
commenters  expressed  a  preferent'e  for 
ratios  based  on  shifts,  as  described  in 
the  preamble  to  the  proposed  rule, 
rathier  than  on  a  24-hour  basis  as 
proposed  in  Ae  regulations  text 

Response:  We  have  retained  die  ratios 
as  proposed,  which  would  require 
staffing  levels  comparable  to  thos£  in 
existing  regulations  at  S  442.445(c),  but 
in  accordance  writh  public  comments,  we 
have  made  the  foUowing  changes  in 
order  to  strengthen  and  clarify  the 
regulations. 

1.  We  have  dedded  to  retain  the 
proposed  ratios,  which  are  based  on  a 
24-hour  time  fiame.  in  order  to  provide 
the  facility  as  much  flexibilify  in  staffing 
as  possible. 

2.  We  have  added  a  requirement  that 
the  facilify  provide  "sufficient  direct 
care  staff  to  manage  and  supervise 
clients  in  accordance  with  the  individual 
program  plans".  This  standard  clearly 
establishes  "sufficient  stafT  as  the 
optimal  requirement  and  subsumes  the 
ratios  as  the  minimal  standard.  We 
believe  the  addition  of  the  "suffident 
direct  care  staff"  provision  is  an 
effective  means  of  addressing  the 
commenten'  opinions  that  the  stated 
ratios  are  inadequate,  since  the  new 
provision  is  tied  to  implementation  of 
client  objectives  and  therefore 
assessable  in  an  outcome  oriented 
survey  process. 

3.  We  will  define  in  interpretive 
guidelines  that  dired  care  staff  are 
those  staff  who  manage,  supervise  and 
provide  dired  care  to  clients  in  their 
residential  living  units.  This  staff  could 
include  professional  staff  (for  example, 
registered  nurses,  sodal  workers)  or 
other  siM)poit  staff  if  their  primary 
assigned,  daily  shift  function  is  to 
provide  management,  supervision  and 
direct  care  of  clients'  daify  needs  (for 
example,  bathing,  dressing,  feeding, 
toileting,  recreation,  and  support  and 
reinforcement  of  active  treatment 
objectives)  in  their  Uvhig  units. 
However,  professional  staff  who  simply 
work  with  clients  in  a  living  imit  on  a 
periodic  basis  cannot  be  included.  Also, 
supervisors  of  dient  care  staff  can  be 
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counted  only  if  they  share  in  the  actual 
work  of  the  direct  care  of  clients. 
Supervisors  whose  {Hindpal  assigned 
function  is  to  supervise  otha  staff 
cannot  be  included. 

4.  We  have  added  a  provision  that 
stipulates  that  when  no  client  is  present 
in  the  bving  unit,  no  staff  need  to  be 
present  This  will  satisfy  commenters 
who  objected  to  stafBng  a  fadlity  when 
all  die  clients  were  away  at  woriuhops 
or  school  However,  we  have  included  a 
requirement  for  a  responsible  staff 
person  to  be  available  by  telephone  in 
case  one  of  die  clients  needs  to  return  to 
the  living  unit  (§483.430(dM4)). 

5.  We  will  make  it  dear  in  interpretive 
guidelines  that  when  only  one  client  is 
in  a  living  unit  there  must  be  at  least 
one  staff  person  on-duty.  As  did  the 
proposed  regulations,  the  final 
regulations  require  a  minimnm  of  one 
staff  person  to  be  on  duty  i^ien  clients 
are  present  in  a  &dlit)r  bousing  16  or 
fewer  clients  (}  483.43Q(cX3)).  and  a 
minimnm  of  one  staff  person  to  be  on- 
duty  and  awake  when  ^ents  are 
present  in  a  facility  housing  more  than 
16  clients  [i  483.430(c)(2)). 

N.  Staff  Trahung  Program  (Proposed 
§442.430:  Pinal  §483.430(6)) 

Comment  Many  commenters 
expressed  support  for  dM  proposed 
changes  regarding  staff  training  since 
we  emphasized  performance  rather  than 
meeting  paper  requirements.  However, 
other  oommratars  indicated  that  the 
proposed  standard  was  too  general  and 
that  a  greater  degree  of  q>edfidty  was 
needed  indicating  the  kinids  of  training 
required,  the  number  of  hours  required 
for  training,  documentation  of  inservice 
curricula,  eta 

Response:  We  beheve  that  die 
proposed  standard  would  allow  a 
de^-ee  of  flexibility  to  a  staff  training 
program  that  would  be  lost  by 
establishing  specific  criteria.  The 
training  needs  of  facilities  vary  from 
facility  to  facility,  widi  such  factors  of 
facility  size  and  staff  experience  being 
important  elements  in  determining 
training  needs.  We  believe  that  specific 
criteria  would  be  counterproductive  to 
the  intmt  of  the  standard.  . 

Comment  Several  commenters    j 
expressed  concern  about  the 
requirement  in  Uie  proposed  {  442.430(c) 
that  states  that  staff  must  be  able  to 
demonstrate  the  skills  cmd  techniques 
needed  in  client  care.  Concern  was 
focused  on  the  means  of  establishing 
that  the  requisite  skills  have  be«i 
learned.  It  was  suggested  that 
interpretive  guidelines  be  issued  that 
would  define  more  deariy  die 
expectations  of  adiieving  this 
requirement 


Response;^We  believe  the  standard  is 
clearly  stated.  Essentially,  staff  must 
know  how  to  do  what  the  facility  has 
committed  itself  to  do  in  bdudf  of  each 
client's  active  treatment  objective.  This 
is  the  essence  of  an  outcome  oriented 
requirement  ff  staff  do  not  know  how  to 
do  their  jobs,  clients  cannot  adiieve 
stated  objectives  in  their  plans.  We  will 
assess  in  surveys  whether  staff  can 
show  us  how  to  implement  active 
treatment  programs  and  to  treat  clients. 

Although  not  in  response  to  a 
particular  comment  we  have  made  one 
dariiying  change  to  the  standard.  We 
have  changed  tbe  provision  of  the 
proposed  i442.43Q(c)  from.  "Staff  must 
be  able  to  dononstrate  skills  and 
techniques  necessary  to  implement  the 
individual  program  plans  for  each  client 
under  their  care,"  to  "eadi  client  for 
whom  they  are  responsible". 

O.  Client  Records  (Proposed  §44Z432: 
Final  §  483.410(c)) 

Comment  lliere  were  several 
comments'on  the  proposed  regulation  at 
1 442.4S2(a)  that  would  require  the 
fodUty  to  develop  and  maintain  a 
recortUceeping  system.  Most  of  the 
commenters  suggested  that  the  current 
regulations  found  at  S  442.501(b) 
requiring  specific  cUent  data  and 
i  442JS01(c)  requiring  a  discharge 
summary  be  added. 

Response:  Necessary  elements  of  the 
current  regulations  at  1 442.501  (b)  and 
(c)  were  included  in  the  proposed 
r^ulations.  The  requirement  for  spedflc 
client  data  was  included  at  the  proposed 
S  442.448(a)  (i  488.440(eHl)  of  this  final 
rule);  the  requirement  for  a  discharge 
summary  was  induded  at  the  proposed 
1 442.442(cK4)  (|  483.440(b)(5)(U)  of  tids 
final  rule);  relevant  health-related 
information  was  faiduded  at  the 
proposed  1442.448(b)  (t  483.420(c)(1)  of 
the  final  rule);  relevant  restraint 
infonnation  was  induded  at  the 
proposed  {  442.456  (c).  (e)  and  (h) 
(t  483.420(c)(2)  and  1 483.450  (c)(4)  and 
(d)(2).  (4)  and  (6)  of  the  final  rule): 
relevant  behavioral  and  family-related 
information  was  included  at  the 
proposed  i  442.448(a)  (S  483.440(e)  (1) 
and  (2)  of  the  final  rule);  and  relevant 
sodal  and  legal  information  was 
induded  at  the  proposed  1 442.432  (a) 
and  (c)  (9  483.420(c)  (1)  and  (3)  of  die 
final  rule). 

Comment  There  were  11  commenters 
on  die  proposed  regulations  at  S  442.432 
(b)  and  (c)  that  deal  with  die 
confidentiality  and  release  of 
information  In  clients'  records.  All  of  the 
commenters  bebeved  that  the 
regidatiens  diould  spediy  that 
confidantiality  «id  rrieasa  of 
informaliaK  does  not  apfdy  to 


government  agendes  and  advocacy 
groups. 

Response:  We  agree  with  the  thrust  of 
die  commenters  suggestions  that 
government  agencies  and  advocacy 
groups  be  allowed  to  review  client 
records  when  appropriately  trying  to 
evaluate  the  Infimnatioa  that  such 
records  contain.  However,  we  have  not 
revised  the  regulations.  To  state  in  the 
regulations  that  advocacy  groups  have 
access  to  infonnation  without  receiving 
the  necessary  consent  from  a  client  or 
his  or  her  parents  or  legal  guardian 
violates  die  rights  of  die  dient 

Comment  There  were  three  comments 
on  the  iHoposad  requirement  at 
(  442.432(d)  diat  any  individual  who 
makes  an  entry  in  a  client's  record  must 
make  it  legibly,  date  it  and  siffn  it  All  of 
the  commenters  believed  that  the 
requirement  that  each  record  be  signed 
is  obsolete  in  the  days  of  automated 
data  systems. 

Response:  We  have  not  accepted 
these  comments.  Even  though 
computerizati«m  is  routine  in  many 
areas  of  cUent  records,  the  purpose  of 
any  routinization  of  information  that  is 
involved  is  to  save  the  time  of 
professionals.  The  signature  on  the 
client's  record  however,  ineUcates  that 
the  information  in  die  record  has  been 
individualized  and  die  professionals 
take  reqwnsibility  for  the  infonnation  it 
contains.  However,  interpretive 
gukMinas  will  poraoit  the  use  of 
riectronlc  sigoatures  in  cases  in  which 
the  fBdUty  has  erealed  die  option  for 
medical  reowds  to  be  maintained  by 
computer  rather  than  in  hard  copy. 

Comment  There  were  five  comments 
on  the  proposed  requirement  at 
8  442.432(f)  diat  die  fadfity  must  provide 
each  identified  residential  living  unit 
with  appropriate  aq|>ects  of  each  client's 
record.  All  of  the  conqnenters  believed 
that  the  regulation  was  too  vague  and 
that  the  terras  "appropriate  aspects" 
should  be  darified. 

Response:  We  «vill  define  the  term 
"appropriate  aspects"  in  interpretive 
guidelines  as  meaning  the  active 
treatment  sodal  as  well  as  health 
aspects  of  the  plan. 

P.  Emergencies  or  Death  of  a  Client 
(Proposed  §  442.434;  Final 
§  483.420(c)(6)) 

Comment  There  were  eleven 
comments  on  die  proposal  to  require 
facilities  to  notify  prompUy  the  cUent's 
parent  or  guardian  of  any  significant 
inddents  bidudlng  serious  iUness. 
accident  or  deadi,  and  auttqisy  findings 
if  requested.  Many  of  the  commenters 
felt  that  axamples  of  significant 
incidents,  in  addition  to  serious  iUness,' 
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accident  or  death,  shodd  be  induded. 
Some  of  their  suggestions  were 
unauthorized  absence  from  the  facility 
and  allegations  of  abuse.  An  additional 
group  of  commenters  thought  that 
autopsy  findings  should  not  be  included 
because  many  facitities  do  not  do 
autopsies  or  receive  autopsy  reports. 

Response:  In  this  final  rule,  we  have 
included  abuse  and  unauthorized 
absences  as  examples  of  significant 
incidents.  Also,  we  will  issue 
interpretive  guidelines  that  will  state  " 
other  examples,  including  those  the 
commenters  suggested. 

We  note  that  we  have  moved  this 
standard  into  the  standard  concerning 
communications  with  cUents,  parents, 
and  guardians.  Thus,  in  the  final 
regulations,  it  is  located  at 
§  483.420(c)(6).  Additionally,  we  have 
accepted  the  comments  requesting  that 
autopsy  findings  be  removed  fi-om  the 
regulations. 

Q.  Infection  Control  (Proposed  §  442.436; 
Final  §483.470(1)) 

Comment  Three  commenters 
recommended  that  we  define  in  the 
regulation  the  term  "active  program"  as 
it  was  used  in  the  proposed  provision  to 
require  an  active  program  for  the 
prevention,  control,  and  investigation  of 
infection  and  communicable  diseases. 

Response:  We  have  not  accepted 
these  comments  to  include  this  level  of 
specificity  in  the  regulations.  However, 
interpretive  guidelines  will  define  an 
active  program  as  one  that  includes  the 
direct  care  staff  routinely  washing  their 
hands  after  working  with  a  client  who 
has  an  infectious  disease,  the 
continuous  use  of  aspectic  technique 
when  appropriate,  an  on-going  program 
of  communicable  disease  control  and 
investigation  of  infections. 

Comment  Five  commenters  expressed 
an  opinion  on  the  proposal  to  require 
facilities  to  maintain  a  log  of  incidents 
and  corrective  actions  related  to 
infections.  Several  of  the  commenters 
believed  that  the  maintenance  of  a  log 
could  be  burdensome  and  would  be  of 
no  use  to  the  facility.  Additionally,  some 
commenters  felt  that  the  term  "record" 
should  replace  the  term  "log". 

Response:  We  have  changed  the  word 
"log"  to  "record".  However,  we  have  not 
removed  the  requirement  to  maintain 
such  records.  Without  such  records, 
public  health  officials  have  no  evidence 
with  which  to  conduct  epidemiological 
investigations.  Such  investigations  are 
necessary  to  establish  the  causation 
upon  which  corrective  action  must  be 
based. 


R.  Active  Treatment  (Proposed 

§§  435.1009  and  442.440;  final  §§  435.1009 

and  483.440(a)) 

Comment  Forty-three  commenters 
submitted  their  opinions  about  the 
proposed  definition  of  active  treatment 
provided  at  {{  442.440  and  435.1009.  In 
general,  commenters  expressed  clear 
support  for  the  concept  underlying  the 
proposed  defintion.  Twenty-one 
commenters  expressed  specific  support 
that  active  treatment  explicidy  include 
those  services  intended  to  prevent  client 
regression.  However,  commenters  stated 
that  in  their  opinion,  the  language  of  the 
proposed  definition  was  still  unclear. 
Objections  expressed  by  the  majority  of 
commenters  focused  on  four  issues:  (1) 
The  definition  of  active  treatment 
included  the  term  "active  treatment", 
thus  active  treatment  was  defined  as 
being  an  "active  treatment  program";  (2> 
the  difference  in  meaning  of  the  terms 
"behavioral",  "developmental"  and 
"social"  skills,  as  used  in  the  definition, 
was  insignificant  and  technically 
imprecise;  (3)  services  intended  to 
"decelerate"  the  rate  of  regression  of 
clients  who  have  degenerative 
conditions  (for  example  Muscular 
dystrophy,  or  Alzheimer's  disease)  were 
not  included  as  "active  treatment";  and 
(4)  the  phrase,  "For  dependent  clients 
where  no  further  positive  growth  is 
demonstrable",  as  used  in  the  proposed 
definition,  was  perceived  to  be 
stigmatizing,  did  not  identify  criteria 
useful  in  making  such  determinations, 
and  authorized  a  fadlity 
unintentionally,  to  provide  "custodial 
care"  if  client  potential  for  growth  was 
uncertain,  or  not  easily  measurable. 
Commenters  submitted  suggested 
revisions  to  the  proposed  language  to  be 
considered  for  inclusion. 

Response:  We  found  the  comments 
pertaining  to  active  treatment  to  be 
helpful,  and  agree  that  the  proposed 
definition  (at  S  435.1009)  and 
requirements  (at  {  442.440)  could  be 
strengthen  with  some  of  the 
modifications  suggested.  Therefore,  we 
have  made  several  revisions.  First  in 
fi  435.1009,  of  this  final  rule  we  stated 
Uiat  active  treatment  is  treatment  that 
meets  the  requirements  specified  in  the 
standard  concerning  active  treatment  at 
S  483.440(a).  Second,  we  have  revised 
the  regulations  to  include  at  S  483.440  a 
condition  of  participation  entitied 
"Active  treatment  services".  The 
standard  at  S  483.440(a)  now  specifies 
that  active  treatment  is  the  aggressive, 
consistent  implementation  of  a  program 
of  specialized  and  generic  training, 
treatment,  health  and  related  services, 
as  described  in  42  CFR  Part  483,  Subpart 
D.  Third,  since  the  use  of  the  terms 


"behavioral",  "developmental",  and 
"social"  to  modify  the  word  "skills"  was 
technically  imprecise,  we  have  revised 
the  standard  concerning  active 
treatment  to  require  that  each  dient's 
program  must  be  directed  toward  the 
acquisition  of  the  behaviors  necessary 
for  the  client  to  function  with  as  much 
self-determination  and  independence  as 
possible.  Fourth,  although  the  proposal 
had  been  intended  to  include  services  to 
decelerate  the  regression  of  clients  with 
degenerative  conditions,  we  have 
revised  the  regulations  (now  at 
8  483.440(a)(l)(u))  to  indude  diis 
statement  as  an  explicit  requirement 
Lastiy,  we  have  deleted  the  qualifier 
phrase,  "For  dependent  clients  where  no 
further  positive  growth  is  reasonably 
considered  possible",  since  the  language 
of  the  regulation,  "active  treatment 
includes  services  to  prevent  or 
decelerate  regression  or  loss  of  current 
optimal  status"  embodies  our  original 
intent 

Comment  One  commenter  criticized 
the  proposed  definition  of  active 
treatment  because  it  did  not  mandate 
that  chents  be  placed  in  the  "least 
restrictive  alternative"  available.  This 
commenter  stated  that  for  the  definition 
of  active  treatment  to  be  consistent  with 
accepted  standards  in  the  field  of 
mental  retardation  and  developmental 
disabilities,  it  should  include  this 
requirement  at  99  435.1009(a)(1)  and 
442.440(a)(1). 

Response:  We  appreciate  the 
suggestion  of  the  commenter,  and  agree 
that  placing  clients  in  the  "least 
restrictive  alternative"  available  is  an 
important  principle  in  the  field  of  mental 
retardation  and  developmental 
disabilities.  It  is  our  belief,  however, 
that  requiring  this  as  a  part  of  the  active 
treatment  program,  and  thus  making  it  a 
requirement  for  FFP,  would  go  beyond 
the  statutory  intent  of  Congress  in 
authorizing  ICF/MR  services.  There  is 
nothing  in  the  statutory  language  at 
1905(d)  of  the  Act,  which  authorizes 
ICF/K^  services,  that  suggests  that  the 
size  or  the  location  of  a  facihty,  or 
whether  a  facility  is  the  least  restrictive 
alternative,  should  determine  whether  or 
not  a  facility  qualifies  for  FFP.  The  only 
statutory  requirement  is  that  a  client 
receive  active  treatment  at  the  facility. 
Therefore,  we  have  not  accepted  this 
suggestion  for  change.  However,  we 
have  revised  these  regulations  to 
include  the  application  of  this  concept  to 
other  provisions,  especially  with  regard 
to  imposition  of  restrictive  or  intrusive 
techniques  to  change  client  behavior  as 
discussed  in  9  483.450(b)(l)(iii)  of  diis 
final  rule. 
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Comment-  A  few  conunentere     ' 
criticized  the  proposed  definition, 
because  in  their  opinion  it  implies  that 
only  "some**  clients  can  beneHt  from 
active  treatment  These  commentera 
stated  that  all  individuals  can  benefit 
from  active  treatment,  since  it  means 
training  or  education. 

Response:  We  agree  that  the  term 
"active  treatment"  is  denned  by  many 
professionals  in  the  field  of  mental 
retardation  and  developmental 
disabilities,  to  mean  habilitation, 
education  and  training  services.  Also, 
active  treatment  is  often  considered  to 
be  synonymous  writfa  life-long  learning. 
However,  the  purpose  of  the  proposed 
definition  of  active  treatment  was  not  to 
include  all  the  meanings  that  may  be 
given  to  the  term,  but  to  provide  a 
definition  of  active  treatment  that 
specifically  encompasses  those  services 
that  clients  must  require  and  receive,  in 
order  to  be  certified  a»  needing  ICF/MR 
care  under  the  Medicaid  benefit  We 
believe  the  definition  of  active  treatment 
included  in  the  final  rule  achieves  that 
purpose.  Nevertheless,  we  recognize 
that  there  are  other  definitions  of  active 
treatment  As  we  noted,  we  have  set 
forth  a  definition  of  active  treatment  in 
the  final  rule  at  i  435.1009  that  cross- 
refers  the  reader  to  the  standard  for 
active  treatment  at  S  483.440(a). 

Comment  A  few  commenters     I 
critidzed  the  proposed  definition  of 
active  treatment  because  in  their 
opinion  it  did  not  identify  the  specific 
"outcomes"  toward  which  active 
treatment  is  to  be  directed.  Other 
commenters  suggested  that  we  amend 
the  definition  to  require  that  clients  must 
not  only  receive  active  treatment  but 
that  they  also  must  benefit  from  active 
treatment  as  well. 

Response:  We  agree  that  active 
treatment  should  be  outcome  oriented. 
But  we  do  not  agree  that  we  should 
include  this  additional  requirement  We 
believe  the  state-of-the-art  is  such  that 
we  can  hold  providers  accountable  to 
implement  review  and  continually 
modify  the  strategies  they  use  to  impove 
client  functional  abilities.  However,  we 
recognize  that  there  are  legitimate 
reasons  why  a  client  may  not  gain  a 
desired  objective.  Thus,  active  treatment 
is  measured  more  in  terms  of  how 
aggressively,  competently  and 
consistently  the  ICF/MR  pursues 
objectives  in  behalf  of  clients. 

Comment-  Several  commenters  stated 
that  the  provision  of  habilitation 
services  is  the  cornerstone  of  active 
treatment  Therefore,  they  recommended 
specifically  that  the  proposed  definition 
be  amended  to  include  the  term 
"habilitation",  as  it  is  used  in  the 
context  of  the  Home  and  Community- 


Based  Services  Waiver  program  (aa 
provided  in  section  1915(c)(5)  of  ihe  Act 
that  was  added  by  section  9502(a)  of  the 
Consolidated  Omnibus  Budget 
Reconciliation  Act  of  1085  (COBRA), 
Public  Law  98-272). 

Response:  We  do  not  agree  that  the 
term  habilitation,  as  defined  for 
purposes  of  the  home  and  community- 
based  waiver  program,  should  be 
included  in  the  definition  of  active 
treatment  at  i  435.1009.  Although 
Congress  provided  a  definition  of 
habilitation  services  in  section  1915(c)(5) 
of  the  Act  that  definition  focuses  on 
dients  who  otherwise  would  have  been 
institutionalized  rather  than  strictly 
those  currently  in  an  ICF/MR.  By  its 
own  terms,  it  refers  to  "individuals  who 
receive  such  services  after  discharge 
bom  a  skilled  nursing  facility  or 
intermediate  care  facility,"  and  not  to 
inpatients.  While  active  treatment  may 
include  some  services  that  are  defined 
as  being  habiUtative,  we  do  not  beUeve 
that  it  is  feasible  to  attempt  to  identify 
in  our  definition  of  active  treatment 
every  type  of  service  that  must  be 
provided  to  ICF/MR  residents  to  assist 
them  to  reach  maximum  possible 
independence.  Nevertheless,  we  believe 
our  definition  of  active  treatment  is 
sufficient  in  scope  to  encompass  the 
whole  range  of  services  necessary  for 
clients  to  achieve  maximum  possible 
independence. 

Comment  Conversely,  other 
commenters  objected  to  the  proposed 
definition  of  active  treatment  because 
in  their  opinion  it  meant  that  active 
treatment  was  limited  only  to 
habilitation  services.  Twenty-two 
commenters  suggested  that  the 
definition  of  active  treatment  also 
should  include  vocational,  educational. 
rehabilitational,  medical,  behavioral 
social,  and  personal  care  services;  and 
any  other  services  necessary  to  meet  the 
client's  needs  as  identified  by  the 
comprehensive  functional  assessment 
These  ceiBBienters  recommended  that 
clients  should  be  provided  with  any  of 
these  sovices  that  are  needed  to  help 
them  achieve  a- developmental  goal 
related  to  their  individual  program  plans 
(IPPs). 

Responar.  Such  services  may  be 
among  those  embraced  by  some  within 
the  term  "active  treatment".  However, 
as  stated  before,  we  do  not  agree  with 
the  commenters  that  we  should  attempt 
to  identify  specifically  in  the  regulations 
all  the  various  services  that  can  be    ' 
considered  to  be  active  treatment  We 
do  not  believe  that  this  would  be 
feasible  because  there  are  many 
contingencies  that  may  efiect  whether  or 
not  a  specific  service  constitutes  active 
treatment  lor  a  particular  client 


However,  we  believe  the  definition  of 
and  standard  for  active  treatment  in  this 
final  rule  does  encompass  the  whole 
range  of  services  necessary  for  the  client 
to  achieve  as  much  individual 
independence  as  possible. 

Comment-  Several  commenters 
recommended  that  we  identify  within 
the  definition  of  active  treatment  those 
active  treatment  services  that  are 
reimbursable  by  Medicaid.  These 
commenters  stated  diat  the  regulations 
should  provide  a  clear  distinction 
between  those  services  for  which  FFP  is 
available,  and  those  vocational  and 
educational  services  that  are  not 
covered  by  Medicaid.  Also,  commenters 
believed  that  interested  groups  and 
citizens  should  be  given  the  opportunity 
to  ofier  comments  and  suggestiims  on 
how  these  distinctioas  would  be  made. 
Although  HCVA  has  used  guidelines  for 
this  purpose,  the  commenters  asserted 
that  regulations  are  pceferaUe. 

Response:  We  disagree.  First  the 
source  of  payment  for  services  a  facility 
provides  does  not  govern  the 
requirements  relating  to  the  provision  of 
services.  Thus,  all  "active  treatment" 
services,  although  necessary  as  a 
condition  of  partidpction.  may  not  be 
reimbursable  as  medical  assistance  or 
rehabilitative  services  under  Medicaid. 
A  facility  must  meet  the  requirements  of 
these  regulations  to  partidpate  in  the 
Medicaid  program  regardless  of  the 
payment  status  of  individual  services. 
Also,  the  distinction  between  payors  is 
often  as  much  a  function  of  Federal  and 
State  education  and  vocational  training 
laws  as  it  is  related  to  Ae  nature  of  the 
services  themselves.  Thus  substantive 
distinctions  between  types  of  services 
are  not  within  the  purview  of  this 
regulation.  Regulations  addressing  the 
exdusion  of  FFP  for  vocational  training 
and  educational  activities  in  ICFs/MR 
already  are  contained  at  1 441.13(b). 

With  respect  to  the  commenters' 
concern  about  HCFA  guidelines  used  to 
interpret  1441.13(b),  we  note  that  the 
State  Medicaid  Manual  (SMM)  is  the 
offidal  medium  by  which  HCFA 
interprets  or  clarifies  issues  and  sets 
forth  procedures  that  States  are  required 
to  follow  in  implementing  the 
regulations.  Guidelines  that  are  issued 
as  part  of  the  SMM  are  official 
inteipretations  of  the  law  and 
regulations.  Thus,  these  guidelines  are 
not  a  substitute  for  the  r^ulations,  but  a 
guide  to  States  on  compliance  with  the 
requirements  in  the  regulations. 

Comment-  Several  conun«iters  stated 
that  we  should  revise  the  requirements 
for  active  treatment  to  encompass 
directly  all  of  the  services  described  in 
S  S  442.442  through  442.460  of  the 
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proposed  regulations,  since  these 
sections  more  dearly  describe  the  whole 
active  treatment  process  than  our 
proposed  definition  does. 

Response:  We  agree  in  part  with  the 
commenter.  In  restructuring  the 
regulations  in  the  condition  format  we 
have  established  a  condition  of 
participation  concerning  active 
treatment  services  (S  483.440).  Under 
that  condition,  we  have  included  as 
standards  (a)  through  (f)  the  standards 
that  we  had  proposed  as  S  S  442.440 
through  442.450: 

(a)  Standard:  Active  treatment 

(proposed  as  S  442.440). 

(b)  Standard:  Admissions,  transfers  and 

discharges  (proposed  as  S  442.442). 

(c)  Standard:  In^vidual  program  plan 

(proposed  as  §  442.444). 

(d)  Standard:  Program  implementation 

(proposed  as  S  442.446). 

(e)  Standard:  Program  docimientation 

(proposed  as  9  442.448). 
(fj  Standard:  Program  monitoring  and 
change  (proposed  as  i  442.450  (b). 
(c).  (d),  and  (e). 

We  have  not  included  the  proposed 
standards  at  S  9  442.452  tfarou^  442.460 
under  the  condition  of  partidpation 
concerning  active  treatment  We  believe 
that  the  proposed  standards  at 
9  9  442.452  through  442.458  are  grouped 
more  appropriately  under  the  condition 
concerning  client  behavior  and  facility 
practices  (9  483.450  of  this  final  rule), 
and  the  proposed  standard  at  9  442.460 
concerning  professional  program 
services  is  placed  more  appropriately 
under  the  condition  for  facility  staffing 
(9  483.430  of  this  final  rule). 

Comment  Some  commenters 
requested  that  we  darify  the  meaning  of 
the  proposed  rule  at  99  442.440(b)  and 
435.1009(b)  that  state  that  "Active 
treatment  does  not  include  maintenance 
of  generally  independent  dients  who  are 
able  to  function  with  little  supervision  or 
who  require  few  if  any  of  the  significant 
active  treatment  services  described  in  42 
CFR  Part  442."  Commenters  suggested 
that  either  we  define  what  we  mean  by 
the  phrases  "generally  independent 
dients",  "significant  active  treatment 
services",  "little  supervision",  and  "few 
if  any";  substitute  other  terms;  or  specify 
the  amount  and  intensify  of  services 
necessary  to  qualify  a  dient  as  being 
eligible  for  ICF/MR  level  of  care. 

Response:  A  determination  that  a 
particiilar  client  does  not  needective 
treatment  because  he  or  she  is 
sufficiently  independent  is  a  dedsion 
that  has  to  be  made  on  an  individual 
basis.  Therefore,  to  allow  room  for 
professional  judgment  on  the  part  of 
surveyors  and  providers,  and  because  of 
the  limitations  of  the  current  state-of- 


the-art.  we  believe  it  is  necessary  to 
describe  the  requirement  in  general 
terms.  However,  for  purposes  of  darify, 
we  have  revised  the  proposed  rule,  so 
that  the  regulations  now  describe  these 
clients  as  being  "able  to  function  with 
little  supervision  or  in  the  absence  of  a 
continuous  active  treatment  program". 
We  will  issue  interpretive  guidelines 
that  will  describe  the  characteristics  of 
clients  who  should  be  reviewed  closely 
by  surveyors  for  inappropriate 
placement  in  an  ICF/MR  setting. 
Generally,  inappropriately  placed 
dients  are  those  clients  who  can 
become  increasingly  more  independent 
without  aggressive  and  consistent 
training.  These  dients  are  usually  able 
to  apply  skills  learned  in  training 
situations  to  other  settings  and 
environments.  These  clients  would 
generally  be  able  to  take  care  of  most  of 
their  personal  care  needs,  to  make 
known  to  others  their  basic  needs  and 
wants,  and  to  understand  simple 
commands.  They  generally  would  be 
capable  of  worldng  at  a  productive  wage 
level  and.  to  some  extent  would  be 
able  to  engage  appropriately  in  sodal 
interactions.  Also,  usually  tifiey  would 
be  able  to  conduct  themselves 
appropriately  when  allowed  to  have 
time  away  from  the  fadlities'  premises. 
Facilities  serving  these  types  of  cUents, 
who  are  by  definition  inappropriately 
placed,  will  be  carefully  evaluated  for 
inappropriate  certification  as  an  ICF/ 
MR. 

Comment  Ten  commenters  objected 
to  the  active  treatment  program 
described  in  the  proposed  9  442.440(d), 
because  it  did  not  indude  the 
maintenance  of  generally  independent 
clients.  Commenters  objected  to  this 
exclusion  because  they  believe  that 
without  the  programmatic  structure 
provided  in  an  ICF/MR,  some  of  these 
dients  would  not  be  able  to  continue  to 
function  independently  and  would 
regress  rapidly. 

Response:  We  believe  that  some 
clients  need  the  help  of  an  ICF/MR  to 
continue  to  function  independently 
because  they  have  learned  to  depend 
upon  the  programmatic  structure  it 
provides.  We  believe  these  dients 
should  be  trained  to  overcome  this 
Jearned  "dependency"  through  a 
l:atefully  designed  active  treatment 
lirogram  aimed  at  its  elimination.  Active 
treatment  for  such  a  client  should  be 
directed  toward  the  dient  acquiring 
skills  that  are  self-initiated  and 
increasingly  more  self-directed.  It  should 
not  include  the  "maintenance 
programming"  of  skills  already 
developed  or  providing  the  client  with 
mere  protective  oversight  Therefore,  we 
do  not  agree  that  the  prohibition  against 


"maintenance  programming"  should  be 
deleted.  On  the  other  hand,  we  also 
believe  that  the  commenters  may  be 
misinterpreting  our  intentions.  If 
"independence"  may  only  be 
maintained  by  means  of  constant 
interventions  by  ICF/MR  staff  through  a 
program  of  active  treatment  then  under 
the  terms  of  this  regulation,  the  client  is 
not  independent. 

Comment  One  commenter  inquired 
whether  planned  activities  that  allow  a 
dient  to  use  a  newly  acquired  skill  for 
the  purpose  of  maintaining  the  client's 
skill  level,  could  be  considered  to  be 
active  treatment  The  commenter 
suggested  that  to  enhance  and  support  a 
client's  progress,  active  treatment 
should  indude  maintaining  the  client's 
use  of  a  newly  acquired  skill  for  a 
period  of  time  in  order  to  maximize 
independence  as  much  as  possible. 

Response:  We  agree  that  in  addition 
to  helping  a  client  acquire  a  new  skill,  a 
training  program  must  also  include  a 
period  of  time  during  which  the  dient 
has  the  opportunify  to  demonstrate  that 
the  new  skill  has  been  acquired. 
Assisting  a  client  in  using  and  improving 
an  acquired  skill  is  part  of  providing 
active  treatment  on  a  continuous  basis, 
as  required  by  9  483.440(d)(1),  which  is 
the  standard  relating  to  program 
implementation. 

Comment  One  commenter  expressed 
concern  about  the  proposed  definition  of 
active  treatment  because  it  includes 
services  to  prevent  regression.  The 
commenter  believes  that  this  will 
inappropriately  allow  fadlities  to 
provide,  as  active  treatment  services  to 
dients  who  function  at  the  "brain  stem" 
level,  or  whose  care  is  geared  primarily 
towards  prevention  of  physical 
regression. 

Response:  We  disagree.  It  would  not 
be  acceptable  to  establish  an  active 
treatment  program  in  such  a  way  as  to 
predude  services  from  being  provided  to 
certain  individuals  because  they  have 
certain  diagnostic  labels.  Moreover, 
current  knowledge  is  not  sufficiently 
advanced  to  allow  us  to  preclude 
automatically  clients  with  certain 
diagnoses  fivm  receiving  active 
treatment  because  they  have  very 
severe  physical  or  medical  disabling 
conditions  that  limit  their  abilify  to 
understand,  perceive,  or  to  respond  to 
their  surroundings. 

Comment  A  few  commenters  did  not 
understand  how  the  proposed  rule  could 
allow  FFP  for  services  to  "prevent 
regression",  and  yet  deny  FFP  for 
services  to  "maintain  generally 
independent  clients".  Commenters 
requested  us  to  explain  this  apparent 
inconsistency. 
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Response:  These  regulations  describe 
the  types  of  services  that  constitute 
active  treatment  programs  that  an  ICF/ 
MR  must  furnish.  Thus,  it  establishes  the 
bases  for  determinations  of  whether  or 
not  a  facility  can  be  certified  as  an  ICF/ 
MF  and  qualify  for  FFP.  The  purpose  of 
active  treatment  is  to  build  continuoasly 
on  skills  ah-eady  acquired  and  to  teach 
new  skills  that  will  assist  the  chent  to 
function  at  higher  levels  of 
independence.  This  requires  an  active 
process  of  intervention.  Since 
maintenance  services  essentially 
constitute  a  passive  process,  we 
proposed  to  exclude  from  the  standard 
for  active  treatment  those  maintenance 
services  which  are  for  the  purpose  of 
providing  generally  independent  clients 
with  mere  protective  oversight  [see 
S  44Z440(b]  of  the  proposal).  As  the 
presence  of  mere  maintenance  services 
increases  and  goal-directed  learning  for 
clients  decreases,  the  overall  nature  of 
die  facility  shifts  from  an  ICF/MR  to  a 
custodial  care  facility.  Therefore,  to  be 
consistent  with  statntory  intent  those 
facilities  predominantly  providing  the 
services  diat  we  consider  to  be 
maintenance  services  and  that  are 
described  at  {  483.440(a)(2)  of  this  final 
rale  will  not  be  considered  to  be 
providing  active  treatment  and  will  not 
qualify,  therefore,  as  an  ICF/MR. 

In  recognition  of  the  potential  impact 
severe  physical  or  medical  disabilities 
can  have  on  a  client's  ability  to  learn 
new  skills,  we  proposed  at 
§  442.440(a)(2)  (S  483.440(a](l)(u)  in  the 
final  rule)  to  include  those  active 
interventions  necessary  to  prevent  or 
decelerate  regression  in  the 
requirements  for  active  treatment  An 
example  of  this  is  the  application  of 
specific  stimulation  techniques  to  the 
area  of  the  mouth  of  a  client  with  severe 
physical  and  medical  disabilities.  If  this 
active  intervention  helps  the  client 
retain  the  ability  to  take  food  by  mouth 
and  decelerates  the  client's  rate  of 
reliance  on  tube  feedings,  then  we  will 
consider  this  a  component  of  the  active 
treatment  program  as  described  under 
these  regulations. 

Comment  Eleven  commenters 
requested  that  we  publish,  in  a  timely 
manner,  interpretive  guidelines  to 
explain  how  these  regulations  will  be 
implemented.  Also,  they  requested  that 
we  give  greater  emphasis  to  training 
both  providers,  and  State  and  Federal 
surveyors.  These  commenters,  although 
they  supported  the  intent  of  the 
proposed  rule,  expressed  concern  that 
unless  we  provided  needed  training  on 
the  regulations,  an  acceptable  balance 
would  not  be  achieved  between  holding 
providers  accountable  for  the  program. 


and  at  the  same  time,  allowing  them  the 
flexibility  afforded  by  the  new  rule. 

Response:  We  agree  that  training  on 
the  new  regulatioiu  is  essential  for 
surveyors,  and  this  is  planned. 
Surveyors  wrill  need  more  detailed 
instructions  concerning  the  meaning  of 
the  new  rules  and  how  they  £iffect  tihe 
survey  process.  Also,  we  plan  to  issue 
interpretive  guidelines  and  surveyor 
procedures  pertaining  to  these 
regulations. 

Comment  One  commenter  objected  to 
the  proposed  definition  of  active 
treatment  because  it  did  not  include  the 
terms  "prognosis"  or  "professionally 
developed  and  supervised  activities, 
experiences,  or  therapies".  These  terms 
are  a  part  of  the  definition  of  active 
treatment  that  is  used  in  the  current  rule 
at  S  435.1009.  The  commenter  stated  that 
the  use  of  these  terms  in  the  definition  of 
active  treatment  would  ensure  that  the 
devek)pment  of  active  treatment 
prograiM  would  be  based  on  state-of- 
the-art  iapot  and  woold  make  clearer 
that  profiusional  staff  are  expected  to 
participate  in  the  treatment  of  ctienta. 

Response:  We  did  not  use  the  terra 
"prognosis"  in  the  new  standard  for 
active  treatment  (at  f  483.440(a)), 
because  it  is  directly  related  to  Ae 
medical  model  We  wanted  to 
emidiasize  the  develqiniental  modd  and 
the  importance  of  stressing  client 

OUtOOBWS. 

The  phrase  "professionally  developed 
and  supervised  activities,  experiences, 
or  therapies"  was  not  used  verbatim  in 
the  new  rale.  However,  the  same 
requirement  in  different  language,  is 
contained  witl^  die  standards  of  this 
final  rale  reiatiag  to  active  treatment 
(S  483.440(8)),  ii^ividual  program  plans 
(§  483.440(c)),  program  implementation 
(§  483.440(<I)),  program  and  monitoring 
and  change  (i  483.440(f)),  and  physician 
services  (f  483.460(a)). 

Comment:  One  commenter  asked  for 
clarification  concerning  what  was 
expected  of  a  facility,  in  terms  of  the 
resources  It  would  have  to  expend,  in 
meeting  the  proposed  requirement  to 
assist  clients  in  reaching  their 
"maximum  possible  indiependence".  The 
commenter  wished  to  know  if  there  was 
a  limit  on  the  amount  of  resources  that  a 
facility  would  have  to  expend  in 
assisting  a  client  to  reach  his  or  her 
maximum  potential. 

Response:  A  facility  must  meet  all  the 
requirements  of  the  regulations.  If  a 
facility  admits  a  particular  client  it 
makes  a  commitment  to  meet  that 
chant's  needs  as  determined  by  that 
client's  assessment  and  IPP. 

Comment  One  commenter  asked 
whether  the  certification  survey  that  is 


conducted  for  an  ICF/MR.  also  would 
include  an  evaluation  of  the  programs 
provided  to  clients  during  the  day  if  the 
programs  were  obtained  by  the  facility 
fivm  another  agency.  The  commenter 
suggested  that  it  would  be  faiirer  to  the 
ICFs/MR  if  the  day  pro-ams  that  they 
obtain  from  other  agencies,  are  certified 
separately. 

Response:  We  disagree.  A  facility  is 
afforded  flexibility  by  the  regulations  in 
determining  the  sources  it  will  use  to 
provide  active  treatment  It  can  provide 
services  directly  or  obtain  them  from 
other  qualified  resotirces  that  are 
available  in  the  cooununity.  If  the 
facility  obtains  services  from  an  outside 
source,  the  regulations  require  that  it 
ensure  that  these  services  are  effective 
and  consistent  with  the  client's  overall 
plan.  Therefore,  services  provided  by 
outside  sources  must  be  coordinated  by 
the  ICF/MR  to  ensure  that  they  are 
supportive  of  and  consistent  with 
services  provided  in  the  facility.  Thus, 
the  facility,  as  the  discrete  unit  to  be 
certified,  will  be  held  responsible  for 
ensuring  that  all  the  services  provided  to 
its  clients,  including  services  sudh  as 
day  programs,  provided  1^  outside 
sources,  meet  the  conditions  specified  in 
these  regulations. 

Comment  One  nommenter  could  not 
.determine,  from  the  proposed  definition 
of  active  tareatment  whether  services, 
not  included  in  the  IPP,  but  which  are 
needed  to  treat  unforeseen  or  emergency 
health  problems  or  behavioral  disorders 
that  interrupt  or  alter  the  IPP,  could  be 
considered  to  be  active  treatment 

Response:  If  an  emeigeocy  occurs  that 
affects  the  client's  behavior  or  medical 
condition  and  a  client's  usual  active 
treatment  propam  cannot  be 
implemented,  the  services  that  a  facility 
must  provide  to  address  that  emergency 
could  be  considered  to  be  active 
treatment 

Comment  One  commenter  inquired 
how  compUance  with  the  proposed 
active  treatment  definition  would  be 
assessed  in  the  following  situations:  (1) 
Clients  are  so  severely  disabled  that 
they  "seem"  to  be  relatively  inactive  in 
their  treatment;  (2)  clients  are  too  active, 
and  initiate  too  much  in  their  treatment 
or  (3)  clients  participate  actively  in 
unacceptable  day  programs.  This 
conunenter  expressed  concern  diat  the 
proposed  definition  of  active  treatment 
would  result  in  providers  devoting  an 
extraordinary  amount  of  energy  to 
making  worthwhile  services  "look  right" 
in  ord^  to  satiafy  surveyon  and 
maintain  a  viaUe  funding  source. 

Response:  Compliance  with  active 
treatoient  is  not  assessed  in  a  vacuum.  It 
can  only  be  done  as  part  pf  a  process 
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that  considers  every  aspect  of  the 
client's  bekavior  from  <fae  ftncfional 
assessmest  pkase,  up  to  and  mchiduig, 
on-site  observations  of  the  cfient  in 
structured  and  onstivctured 
enviranmeite.  TliereEoR,  to  address 
adequaleiy  the  specific  sttaatimu  that 
the  conunenter  describes,  we  would 
have  to  study  a  client's  assessment  and 
other  reierant  ciicoaistances  affecting 
the  event's  betevtoc. 

We  believe  the  regulations  dearly 
require  facilities  to  use  reeouroes  to 
improve  the  akiU  levels  of  their  dimts 
aad  not  meiely  to  make  services  "look 
right".  Iliroughout  the  regulatiana,  wie 
have  en^haaiaed  the  importance  of 
results  and  outcomes,  and  have  placed 
minimal  impflrtaace  on  reqaired 
processes. 

S.  Admisskfn,  Tramfers  tmd 
Discharges  (Pivpo$ed  §442.442:  Pmal 
§483.4S9(b)) 

Comment  Twenty-two  rnmin<»nt<ir«i 
objected  to  the  proposed  requirement  to 
allow  a  facility  to  admit  only  those 
clients  for  whom  it  can  provide  needed 
active  treatment  services.  Several 
commenters  expressed  concern  &at  the 
proposed  standard  could  cause  an 
adverse  effect  on  clients  in  the  foQomng 
situations:  court  ordered  commitments, 
emergency  admissions,  emergency 
respite  cases,  and  delayed  discharges 
due  to  lack  of  available  alternative 
placements.  Some  suggested  ftat  the 
existing  standard  at  1 44Z.418(c)  that 
allows  inapprapriate  admissions  on  a 
temporary  basis  should  be  retained. 
Others  suggested  that  exceptions  to  tiie 
proposed  Standard  should  be  allowed 
f or  np  to  90  t^vs. 

Response:  Tne  statute  at  M0S(d)(2)  of 
the  Act  stipulates  that  for  FFP  to  be 
available  far  services  provided  to  a 
client  in  an  ICF/MR,  the  client  must  be 
receiving  active  treatment.  Therefore, 
we  are  retaiimg  in  this  final  nde  the 
proposed  requirement  that  a  facility 
must  admit  only  tiiose  clients  for  whom 
it  can  prinde  needed  active  treatment 
services.  We  recognise  that  a  facility 
may  be  required  to  admit  individuals 
based  on  the  order  of  a  court  Although 
we  do  not  have  the  furisdiction  to 
prevent  the  courts  fr{^  ordering 
placements  of  dients  who  do  not  need 
active  treatment  in  IC76/MR,  there  is  no 
implic^ioa  tint  these  clients 
automatically  amst  be  dassified  by 
Medicaid  as  being  riigible  for  tiw  ICF/ 
MRbemffit. 

We  mast  emphasiie  that  the  presence 
of  any  gnop  of  clients  oooki  call  into 
question  the  ovoall  aatme  of  the 
services  peaviiled.  If  the  primary 
puipoae  of  the  Isdlity  is  no  longer  to 
provide  services  to  die  persons  widi 


mental  retardation  or  related  conditions, 
the  faciBty  wonld  no  longer  qualify  as 
an  ICF/NR. 

Comment  Severd  cennnenters 
recommended  that  die  rule  allow 
facilities  to  provide  clients  with  active 
treatment  services  either  direcdy  or 
through  admimstretive  arrangements. 

Response:  We  agc^  Therrfore,  we 
have  deleted  the  reference  to  clients  "for 
whom  the  fecility  can  provide  needed 
services"  that  appeared  in  the  proposed 
rule  at  §  44Z.440(b)  so  that  the  final  rule 
at  §  483410(d)  allows  facilities  the 
flexibility  to  provide  or  arrange  for  the 
provision  of  needed  active  treatment 
services.  However,  die  facility  remains 
responsible  for  all  services  furnished  to 
its  clients. 

Commemt  Eight  commenters  objected 
to  the  proposal  to  require  that  the 
preadiiiissien  evaluation  must  be 
completed  or  updated  no  more  than  90 
days  twdne  admisBion.  Some  of  these 
comaesrters  suggested  alternative  time 
frames  sudi  as  3K  days  for 
du^'elup mental  assessments,  and  180 
days  for  any  assessment  conducted  on  a 
severely  or  profoundly  retarded 
individual.  Others  recommended  that 
we  eHimnate  any  specific  time  frame, 
and  oidy  reqmie  tknt  the  facility  use 
current  assessment  data. 

Response:  T%e  intent  of  the  proposed 
standard  was  to  cnsore  that  admission 
decisions  were  based  on  current  and 
valid  infonnation.  However,  we 
recognize  that  to  reqvire  that  this 
infaoBation  be  npdated  or  completed  no 
more  tiian  90  days  before  admission  is 
somewhat  arbitrary.  Therefore,  in 
accordance  with  ow  comnatment  to 
stress  result-oriented  standards,  we 
have  deleted  the  90  day  timeframe  and 
have  modified  the  rule,  so  that  the  final 
regulations  require  that  admission 
decisions  be  based  on  currentiy  valid 
assessments. 

Comment:  A  few  commeiUers 
expressed  concern  because  the 
proposed  rule  did  not  specifically 
mention  nutritional  statns  as  one  of  die 
items  that  must  be  evaluated  as  part  of 
the  client's  comprehensive  assessment. 
In  their  opinion,  an  evaluation  of 
nutritional  status  should  be  included 
becaase  it  is  essential  to  understanding 
the  client's  physical  status. 

Response:  It  was  our  intent  that  an 
evaluation  id  the  client's  nutritional 
states  would  be  indaded  as  part  of  the 
compreihensive  sssessraents.  However, 
we  agree  that  unless  nutritional  statin  is 
specifically  mentioned  in  the  rale,  it  may 
not  be  included  as  part  of  the  client's 
assessment.  Therefore,  we  have  revised 
the  regidations  to  state  expKddy  that 
nutritional  states  is  one  of  the  items  that 
most  be  evaluated  as  part  of  the  dient's 


assessment  that  is  used  by  the  facility  in 
making  admission  decisions.  We  note 
that  in  the  final  rule,  we  refer  to  this 
assessment  as  a  "preliminary",  not  a 
"comprehensive",  assessment  since  it  is 
completed  before  the  dient's  admission 
to  a  fadlity.  Also,  in  the  final  rule,  we 
have  referred  to  the  assessments 
conducted  after  admissions  by  the 
interdisciplinary  team  (pn^osed  in 
§  442.444(c)]  as  comprehensive 
assessments. 

Comment  About  one-diird  of  the 
commenters  objected  to  the  proposed 
rule  at  i  442.442(b)(3)  and  {  442.464(a)(1) 
because  it  would  require  that  a 
physician  be  involved  in  ilie 
development  of  each  client's  EPP.  Some 
of  these  commenters  stated  that 
physidan  involvement  in  die 
development  of  a  client's  IPP  should  be 
required  only  if  it  is  deteiained  that  it  is 
"appropriate"  or  "needed".  Other 
commenters  thought  a  nurse  should  be 
able  to  serve  as  a  representative  for  the 
physician.  Several  commenters  stated 
that  physidans  should  be  able  to 
participate  by  means  of  a  written  report 
or  throu^  the  review  and  approval  of 
the  IPP  nrithin  7  days  of  its  devekipment. 
Finally,  some  commenters  felt  that  this 
requirement  was  too  aligned  to  the 
medical  model  and  would  increase  the 
costs  of  the  program  without  providing 
any  significant  benefit  to  the  client. 

Response:  Section  1803(g)(1)(B)  of  die 
Act  requires,  in  part  that  services 
provided  to  Medicaid  recqnents  in  ICFs 
RUist  be  Punished  under  s  plan 
established  and  periodically  reviewed 
and  evalaatod  by  s  physician.  The 
regulations  iniplf  mrntinj  the  statute  are 
at  §  4S6.3aa  lUs  section  specifically 
requires  a  physician  to  establish  a 
written  plmi  of  fare  for  each  applicant 
or  redp^nt  before  be  or  she  is  admitted 
or  before  payment  may  be  authcMed. 
Consistont  with  the  statute  and 
§  4S638Q.  this  rale  requires  that  a 
physician  must  participate  in  the 
establishment  of  a  client's  IPP. 

In  developing  an  IPP,  the  team  must 
study  all  of  the  dient's  needs,  both 
medical  and  non-medical,  and  how 
these  needs  are  interrelated.  Therefore, 
participation  by  a  physician  is  required 
to  ensure  that  an  assessment  of  the 
client's  medical  status  is  diorooghly 
considered  and  addressed  by  the  team 
as  it  develops  the  IPP.  Thus,  the  intent  of 
the  rale  is  to  require  that  a  physician 
must  have  input  into  the  development  of 
the  IPP,  rather  than  merely  review  or 
approve  the  ffP.  TTiis  mput  may  be  by 
means  (rf  written  reports,  evaluations, 
and  recommendstions.  However,  the 
input  must  be  from  the  physidan,  and 
not  from  a  person,  such  as  a  nurse,  who 
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is  serving  as  the  physician's  ' 

representative. 

As  the  commenters  pointed  out,  the 
requirement  that  a  physician  be 
involved  in  the  development  of  each 
client's  EPP  appeared  in  two  of  the 
proposed  standards.  In  order  to 
eliminate  duplication,  we  have  deleted 
this  provision  under  the  standard 
concerning  admissions,  transfers  and 
discharges  and  retained  it  under  the 
standard  concerning  physician 
participation  (9  483.460(b)). 

Comment  Thirty-one  commenters 
requested  clarification  concerning  how 
many  days  the  facility  has  to  develop 
the  client's  initial  IPP.  Twenty-eight 
commenters  said  it  was  unclear  because 
the  proposed  standard  at  9  442.442(b)(3) 
would  require  that  at  the  time  of 
admission,  a  physician  must  be  involved 
in  the  development  of  the  initial  DPP  and 
seemed  to  conflict  with  the  proposed 
rule  at  9442.444(d)  that  would  allow  up 
to  30  days  after  admission  for  the 
interdisciplinary  team  to  develop  the 
EPP. 

Response:  "At  the  time  of  admission" 
means  during  the  admission  process 
which  extends  from  when  the  client  is 
admitted  to  the  time  the  initial  IPP  is 
completed. 

Comment-  Several  commenters 
requested  clarification  of  the  meaning  of 
the  terms  "transfers",  "discharges"  and 
"good  cause". 

Response:  Interpretive  guidelines  will 
explain  that  transfer  means  the 
temporary  movement  between  facilities 
or  permanent  movement  between  living 
units  of  the  same  facility.  Discharge 
means  the  permanent  movement  of  a 
client  to  another  residence  that  is  nbt 
under  the  jurisdiction  of  the  facility's 
governing  body. 

Moving  a  client  for  "good  cause" 
means  for  any  reason  that  is  in  the  best 
interest  of  the  client.  Also,  we  believe 
the  client,  family,  or  guardian  should  be 
provided  with  sufficient  time  to  prepare 
for  any  move  (except  in  emergencies). 
The  exact  amount  of  time  cannot  be 
specified,  since  it  will  depend  upon  the 
reasons  for  the  move,  the  effect  it  will 
have  on  the  client  and  the  client's  family 
or  guardian,  and  the  type  of  adjustments 
that  will  have  to  be  made  to  prepare  for 
the  change.  Moreover,  the  family  and 
client  usually  should  be  involved  in  the 
initial  stages  of  any  decision  to  move  a 
client,  since  these  decisions  generally 
should  be  part  of  a  team  process  that 
includes  the  client  and  his  or  her  family 
or  guardian.  Also,  if  a  client  has  an 
advocate,  the  advocate  should 
participate  in  the  decision  making 
process.  We  recognize  that  the  decision 
to  move  a  client  often  results  in 
disagreements,  uncertainties  and 


conflicting  interests.  Therefore,  we 
believe  that  it  is  important  to  require 
that  there  must  be  a  good  reason  for 
deciding  to  move  a  cUent,  and  that  the 
decision  takes  into  consideration  what 
best  serves  the  interests  and  the  needs 
of  the  client. 

Comment  Several  commenters  asked 
if  the  facility  is  responsible  for 
implementing  the  post-discharge  plan. 
Other  commenters  asked  if  the  client  or 
guardian  refuses  to  consent  to  the 
release  of  the  client's  discharge 
siunmary,  would  this  prevent  a  client 
from  being  discharged.  These 
commenters  also  asked  whether  a 
doctor's  order  was  needed  to  discharge 
a  client. 

Response:  A  facility  is  required  to 
develop  a  discharge  plan  of  care  for 
every  client  for  whom  it  will  no  longer 
have  responsibihty  as  a  result' of  the 
person  moving  to  a  new  living 
environment  However,  for  purposes  of 
certification,  the  facility  would  not  be 
responsible  for  implementing  this  plan 
of  care,  since  the  client  would  be  living 
in  a  new  environment  over  which  the 
facility  has  no  authority  or 
administrative  control. 

Discharge  summaries  are  required  to 
faciUtate  a  client's  transition  to  a  new 
living  environment.  Therefore,  if 
appropriate  consent  is  given,  a 
discharge  summary  should  be  made 
available  to  the  new  agency.  However, 
failure  to  obtain  consent  for  release  of 
the  discharge  siunmary  should  not 
preclude  a  client  from  being  discharged. 
Also,  although  an  agency  may  decide  to 
seane  a  physician's  order  before 
discharging  a  client  this  is  not  required 
by  the  regulations. 

7".  Individual  Program  Plan  (Proposed 
§  442.444:  Final  §  483.440(c)) 

Comment  Ten  commenters  requested 
further  clarification  concerning  who 
should  be  appointed  to  the 
interdisciplinary  team  required  by  the 
proposed  rule  at  9  442.444(a).  They 
believe  HCFA  should  specif^  the 
minimum  number  and  type  of 
individuals  who  must  participate  on  an 
interdisciplinary  team. 

Response:  In  accordance  with  the 
proposed  and  final  rules,  a  facility  must 
estabhsh  for  each  client  an 
interdisciplinary  team  that  consists  of 
those  individuals  who  have  the 
expertise  required  to  design  cm  effective 
plan  that  meets  the  needs  of  the  client 
Thus,  the  expertise  that  must  be 
represented  on  a  team  is  a  case-by-case 
determination  based  on  each  client's 
needs  as  identified  by  the  current 
comprehensive  functional  assessment 
Therefore,  we  do  not  agree  that  the 
regulations  should  include  more  specific 


requirements  regarding  who  should 
serve  on  an  interdisciplinary  team. 

Comment  One  commenter  objected  to 
the  proposal  at  9  442.444  (c)  and  (d)  that 
would  require  that  the  initial  assessment 
of  the  client  and  the  development  of  the 
IPP  must  be  completed  within  30  days 
after  admission.  This  commenter 
suggested  that  45  days  after  admission 
would  be  a  more  reasonable  time  frame 
for  completing  the  initial  assessment 
and  the  IPP. 

Response:  We  disagree.  The  required 
time  frame  for  completing  the  initial 
assessment  and  the  VP9  has  been  within 
30  days  after  admission  since  the 
inception  of  the  ICF/MR  program.  The 
30  day  requirement  also  is  currently 
used  in  the  ACDD  standards.  We 
believe  it  is  commonly  held  by  those 
who  work  in  the  field  of  mental 
retardation  that  30  days  is  a  reasonable 
length  of  time  to  complete  the  initial 
assessment  and  IPP  for  a  newly 
admitted  client 

Comment  Section  44Z444(c)(5)  of  the 
proposed  rule  would  require  a  facility  to 
provide  clients,  "as  applicable",  with 
certain  developmental  assessments 
(including  for  example,  assessments  of 
affective  development  vocational  skills, 
and  independent  skills).  Two 
commenters  objected  to  the  phrase,  "as 
applicable",  since  they  believe  that  all 
clients  need  to  receive  these 
assessments.  Another  conunenter 
objected  to  this  proposed  provision 
because  it  would  require  an  assessment 
of  the  independent  living  skills  of  all 
clients,  even  if  it  appears  that  the  client 
will  never  be  able  to  live  in  the 
community.  An  additional  conunenter 
wanted  clarification  as  to  what  extent 
the  team  should  identify  a  client's  needs, 
if  the  services  necessary  to  meet  those 
needs  are  not  available  in  the 
community. 

Response:  With  respect  to  the  use  of 
the  phrase  "as  applicable",  we  agree 
that  it  did  not  cleariy  convey  what  we 
intended.  Therefore,  we  have  moved  it 
so  that  it  only  modifies  the  "vocational 
skills"  assessment  category. 

Regarding  the  requirement  to  assess  a 
client's  needs,  our  intent  is  to  ensure 
that  each  client  receives  a 
comprehensive  func&onal  evaluation 
that  identifies  all  of  his  or  her 
developmental  needs,  regardless  of  the 
availability  of  services  to  meet  those 
needs.  Thus,  each  client  must  receive  a 
full  and  comprehensive  assessment 
irrespective  of  the  availability  of 
services  to  meet  the  client's  needs,  or 
the  costs  that  would  be  involved  in 
providing  the  services.  Also,  we  believe 
that  it  is  necessary  to  assess  a  client's 
independent  living  skiUs.  even  if  it  may 


seem  that  the  client  will  never  be  aUe  to 
live  in  the  community.  This  part  of  the 
assessment  is  in^iortant  in  order  for  die 
team  to  have  a  con^dete  and 
comprehensive  evaluation  that  identifies 
all  of  the  client's  needs  and  strengths.  It 
has  been  our  experience  that  facilities, 
which  assess  clients'  independent  living 
skills,  often  unexpectedly  discover  that 
clients  may  already  possess  some  of 
these  skills,  having  learned  them  prior  to 
initial  residential  placement 

Comment  Sixteen  commenters 
expressed  concern  that  the  list  of 
assesameat  categories  in  the  proposed 
rule  at  9  442.444(c)(5)  did  not  include  all 
of  the  categories  needed  to  ensure  that 
the  assessments  would  be 
comprehensive.  Thirteen  of  the 
commemters  recommended  that  the 
foUowring  assessment  categories  be 
added  to  the  list:  feeding  and  menu 
planning  by  a  registered  dietitian; 
leisure  and  interpersonal 
coBmiunication  skills;  psychosocial 
skills;  and  social  work  needs.  Also,  one 
commenter  recommended  that  the  rule 
should  require  that  the  team  must  use 
only  assessment  procedures  that  have 
been  demonstrated  to  be  en^)irically 
reliable  and  valid. 

Response:  We  do  not  agree  that  it  is 
necessary  to  include  in  the  rule  all  the 
additional  assessment  categories 
suggested  by  the  commenters.  However, 
to  ensure  that  the  assessments  are 
comprehensive,  we  have  amended  the 
proposed  language  to  include  the 
following  two  additional  assessment 
categories:  nutritional  status  and  social 
development.  With  the  addition  of  these 
two  categories,  we  believe  the  items 
listed  will  ensure  that  the  clients  receive 
comprehensive  assessments.  Also,  it  is 
our  intent  by  this  standard  to  require 
that  the  assessment  data  used  by  the 
team  must  be  relevant  and  valid  and 
^'^  that  the  skiOs.  abilities,  and  training 
needs  identified  by  the  assessment 
correspond  to  the  client's  actual  status. 
Even  though  it  is  impliciUy  required  that 
facilities  must  use  assessment 
procedures  that  accurately  describe  the 
client's  current  status,  we  have  amended 
die  regulation  at  9  483.440(c)(3) 
explicitiy  to  require  accurate 
assessments. 

Comment  Seven  commenters  asked 
whether  the  proposed  requirement  that 
the  IPP  state  specific  objectives  for 
individual  needs  at  9  442.444(d]  meant 
that  a  separate  IPP  objective  must  be 
developed  for  each  of  the  client's  needs 
identified  by  the  assessment  or  only  for 
those  needs  that  have  been  given 
priority.  Two  commenters  stated  that 
because  of  the  contingencies  involved, 
projected  rompletion  dates  could  not  be 


assigned  accurately  to  IPP  objectives. 

Therefore,  they  believed  that  the 
proposed  standard  at  9  442.444(d)(2) 
should  be  changed  to  require  review 
dates  instead 

Response:  The  intent  of  the  standard 
is  to  require  that  for  each  of  the  chent's 
identified  needs,  there  should  be  a 
corresponding  IPP  objective  designed  to 
meet  that  need.  After  all  the  objectives 
have  been  established,  they  should  be 
ranked  in  order  of  importance  as 
determined  by  the  client's 
developmental  needs.  Objectives 
considered  to  be  most  important  or  that 
need  to  be  in^ilemented  before  others 
can  be  accomplished,  should  be 
assigned  priority.  For  each  objective 
given  piionty.  the  team  should  assign  a 
projected  date  by  which  it  believes  it 
can  accomplish  the  desired  outcome. 
Also,  at  least  annually  the  team  should 
review  all  of  the  dient's  performance 
data  and  the  projected  dates  of 
completion  for  each  objective,  so  that  it 
can  make  any  necessary  revisions  to 
ensure  the  accuracy  of  the  plan.  We 
believe  developing  projected  dates  of 
completion  is  an  integral  part  of  the 
planrang  process  because  it  requires  the 
team  to  determine  what  a  client  must  do 
to  accompKsh  a  particular  IPP  objective, 
and  to  assess  dte  client's  potential  for 
achieving  a  desired  outcome. 

Comment  One  person  objected  to  the 
proposal  at  {  442.444(d)(1)  to  require 
that  IPP  objectives  be  stated  separately, 
in  terms  of  a  single  behavioral  outcome, 
since  this  would  be  too  limiting.  Two 
other  commenters  expressed  concern 
that  the  proposal  to  require  that  the 
organization  of  IPP  objectives  reflect 
developmental  progressions  would  force 
facilities  to  adhere  strictiy  to  child 
development  standards. 

Response:  We  have  retained  the 
requirement  that  IPP  objectives  be 
stated  in  terms  of  single  outcomes 
because  if  multiple  outcomes  are  used, 
client  performance  cannot  always  be 
cleariy  monitored  or  recorded.  The 
requirement  that  IPP  objectives  be 
organized  to  reflect  a  developmental 
progression  does  not  mean  that  clients 
must  "learn"  skills  in  the  same  sequence 
as  children  do  as  they  grow  up.  The 
proposal  specified  and  these  final 
regulations  will  specify  that  the 
objectives  be  organized  to  reflect  a 
developmental  progression  "appropriate 
to  the  individual". 

Comment  Section  442.444(d)  of  the 
proposed  mle  would  require  that  the  IPP 
must  include  specific  objectives  that 
meet  the  client's  individual  needs.  A  few 
commenters  suggested  that  we  revise 
this  section  to  require  a  facility  to 
identify  also  the  purpose  or  outcome  it 


plans  to  achieve  by  accomplishing  a 
series  of  IPP  objectives.  Another 
commenter  suggested  that  the  term 
"accomplishment"  should  be  used  in 
place  of  the  word  "performance"  in  the 
proposal  to  require  that  IPP  objectives 
be  expressed  in  behavioral  terms  that 
provide  measurable  indices  of 
performance.  Tlus  commenter  suggested 
that  by  replacing  the  word 
"performance"  with  the  word 
"accomplishment",  we  would  require 
facilities  to  provide  more  exact  indices 
for  measuring  the  cUent's  rates  of 
progression  or  regression. 

Response:  We  do  not  agree  that  a 
facility  should  be  required  to  identify 
the  outcome  or  purpose  it  plans  to 
achieve  by  accompdishing  a  series  of  IPP 
objectives.  We  believe  such  a 
requirement  would  be  too  prescriptive. 
However,  we  propose  to  require,  and  the 
final  rule  retains  the  provision,  that  the 
IPP  must  state  what  planned  sequence 
of  specific  objectives  has  been 
established  to  meet  the  client's  needs. 
For  the  facility  to  establish  a  planned 
sequence  of  objectives  for  each  dient  it 
will  have  to  consider  the  outcomes  and 
goals  it  plans  to  achieve.  Also,  we  do 
not  agree  with  the  suggestion  that  the 
term  "accompUshment"  be  substituted 
for  the  term  "performance".  We  believe 
that  the  term  "performance"  adequately 
conveys  the  concept  that  a  facility  must 
be  able  to  measure  accurately  a  client's 
progress  or  regression. 

Comment  One  commenter  objected  to 
the  proposal  at  9  442.444(d)(6)  to  require 
that  the  IPP  include  the  programs  and 
strategies  to  be  used  in  achieving  plan 
objectives.  This  commenter  suggested 
that  since  the  IR*s  are  not  always  found 
in  locations  accessible  to  direct  care 
staff,  we  should  require  instead  that  the 
programs  and  strategies  be  available  to 
direct  care  staff,  ratiier  than  require  diat 
diey  be  included  or  located  in  the  IPP. 

Response:  We  agree  that  the 
strategies  and  programs  that  are  to  be 
used  to  achieve  IPP  objectives  should  be 
kept  in  a  location  that  is  readily 
accessible  to  staff.  This  was  our  intent 
in  requiring  that  the  strategies  and 
programs  be  included  within  the  IPP. 
However,  as  a  result  of  the  comments, 
we  have  deleted  the  requirement  that 
the  progarms  and  strategies  must  be 
included  within  the  IPP.  The  final 
regulations  at  9  483.440(c)(6)(ii]  will 
require  that  program  strategy 
information  be  available  to  relevant 
staff  and  that  the  IPP  identify  where  this 
information  can  be  found.  It  will  be  left 
to  the  discretion  of  the  faciUty  to  arrive 
at  an  effective  means  of  accompKshing 
this. 
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Comment  One  commenter  expressed 
concern  about  the  proposed  rule  at 
9  44Z444(e)  that  would  require  a  facility 
to  emphasize  personal  care  skills  in 
IPPs.  The  commenter  mentioned  that 
some  clients,  because  of  extreme  and 
permanent  physical  limitations,  might 
never  be  able  to  achieve  the  physical 
dexterity  necessary  to  perform  personal 
care  skills.  In  these  cases,  the 
commenter  suggested  that  for  a  client  to 
describe  or  communicate  his  or  her 
basic  needs  to  a  caretaker,  may  be  the 
highest  level  of  independence  and  self- 
help  that  the  client  can  achieve. 

Response:  We  agree.  The  proposed 
list  of  examples  of  personal  care  skills 
(bathing,  self  feeding,  etc.)  that  must  be 
included  in  the  \P9,  for  those  clients  who 
lack  them,  did  not  include 
"communication  of  basic  needs'*. 
Therefore,  we  have  added  this  skill  to 
the  hst. 

Cc    T7e77t  Eighteen  commenters 
quesuoned  the  proposed  regulation  at 
\  442.444(e)  that  would  require 
individual  program  plans  to  emphasize 
personal  care  skills.  These  commenters 
stated  that  personal  care  skills  are  not 
the  only  types  of  skills  or  training  that 
should  be  emphasized  in  the  IPP. 
Moreover,  they  believed  the  rule  should 
require  that  the  IPP  must  include  any 
skill  necessary  to  help  the  client  achieve 
greater  independence.  They  also 
questioned  what  was  meant  by  the  term 
"developmentally  incapable"  as  used  in 
the  proposed  requirement  that  the  IPP 
emphasize  personal  care  skills  until  it 
has  been  demonstrated  that  the  client  is 
developmentally  incapable  of  acquiring 
them. 

Response:  To  ensure  that  all  the  items 
included  in  an  OV  are  given  sufficient 
importance,  we  have  modified  the 
proposed  language.  Although  in  the  final 
rule,  we  will  not  require  that  emphasis 
be  placed  on  personal  care  skills,  we 
will  require  that  the  EPP  include  training 
in  personal  care  skills  for  those  clients 
who  lack  them.  Also,  we  have  retained 
the  proposed  language  that  identifies 
those  personal  care  skills  that  are  most 
fundamental  to  a  person's  digjiity, 
privacy,  and  independence,  and  that 
must  be  taught  to  those  cUents  who  are 
capable  of  acquiring  them. 

We  have  revised  the  proposed  rule  at 
9  442.444(e)  (9  483.440(c)(6)(Ui)  of  this 
final  rule),  which  would  have  required 
that  a  client  must  be  trained  in  personal 
care  skills  until  he  or  she  has  acquired 
these  skills  or  it  has  been  demonstrated 
that  he  or  she  is  developmentally 
incapable  of  acquiring  diem.  The  phrase, 
"until  the  client  has  acquired  these 
skills,"  has  been  deleted,  because  the 
single  concept  that  we  wanted  to  convey 
was  that  clients,  should  receive  trahiing 


in  personal  care  skills  until  it  has  been 
demonstrated  that  they  are 
"developmentally  incapable"  of 
acquiring  them.  The  demonstration  that 
a  client  is  "developmentally  incapable" 
of  acquiring  penonal  care  skills,  we 
believe  must  be  made  by  the 
interdisciplinary  team  based  on  its 
assessment  of  the  client's 
developmental  strengths  and  needs. 

Comment  Seven  commentera 
expressed  concern  about  the  proposed 
requirement  at  9  442.444(b)  that  parents 
or  guardians  must  participate  in  the 
interdisdplinaiy  team  meetings  unless 
their  participation  is  unobtainable  or 
inappropriate.  Some  commentera  fielt 
that  participation  by  parents  or 
gu6udians  should  be  encouraged  rather 
than  required.  Other  commentera 
suggested  that  the  team  should  be 
required  to  discuss  with  parents  what  is 
to  be  included  in  the  IPP.  bat  that 
parents  should  not  be  required  to  attend 
team  meetings. 

Response:  The  purpose  of  active 
treatment  is  to  assist  the  client  is 
achieving  maximum  possible 
independence.  For  this  to  be  done 
successfully,  we  believe  that  direct 
participation  in  team  meetings  by  the 
client  the  client's  parents  (if  the  client  is 
a  minor)  or  appointed  legal  guardian 
should  be  required,  unless 
inappropriate.  If  the  client  is  a  minor  or 
an  adult  who  has  been  adjudicated 
incompetent,  then  direct  participation  by 
the  parent  or  an  appointed  legal 
guardian  is  essential  to  ensui^  that  the 
client's  interests  are  given  sufficient 
consideration.  In  the  interest  of  the 
client  the  participation  of  the  parents  of 
minors,  and  the  legal  guardians  of  those 
adjudicated  incompetent  should  be 
solicited  to  the  maximum  extent 
possible.  Our  experience  has  shown  that 
clients  are  generally  willing  to  have 
their  parents  participate  in  the  planning 
process.  However,  if  the  client  is  an 
adult  who  is  competent  to  make 
decisions  and  who  is  not  adjudicated, 
parents  may  not  participate  in  the 
interdisciplinary  process  if  their 
participation  is  opposed  by  the  client 

Comment  Four  commentera 
expressed  concern  that  the  proposed 
rule  at  9  442.444(d),  which  would  require 
the  IPP  to  state  specific  objectives,  only 
referred  to  training  objectives. 
Therefore,  it  would  not  require  that 
other  special  activities  and  interventions 
needed  by  the  client  be  specified  in  the 
IPP. 

Response:  We  have  revised  the 
proposed  language  so  that  the  final  rule, 
at  9  483.440(c)(6),  requires  die  IPP  to 
describe  all  the  relevant  interventions 
that  are  needed  to  support  the  client 
towards  independence. 


Comment  Tliree  commentera  made 
recommendations  about  the  proposed 
rule  at  9  442.444(g).  which  would  require 
that  a  copy  of  the  IPP  must  be  made 
available  to  all  relevant  staff  and  to  the 
client's  family  or  guardian.  One 
commenter  suggested  that  a  written 
explanation  or  interpretation  of  the 
contents  of  the  IPP.  using  clear  and  non- 
technical language,  shoidd  be  sent  by 
the  social  worker  to  the  client's  family. 
Another  commenter  stated  that  a  copy 
of  the  nv  should  be  made  accessible 
only  to  those  families  requesting  it  One 
commenter  recommended  that  die  rule 
require  that  facilities  must  comply  with 
State  and  Federal  privacy  laws  when 
making  information  available  to  staffer 
families. 

Response:  We  have  retained  the 
proposed  language  that  would  require 
that  a  copy  of  each  client's  IPP  must  be 
made  available  to  the  client's  parents  or 
guardian.  We  also  have  added  a 
requirement  to  die  final  rule  diat  the  IPP 
also  must  be  made  available  to  the 
client  While  the  suggestion  to  send  an 
explanation  or  interpretation  of  the  IPP 
to  the  family  has  merit  we  believe  that 
as  a  requirement  in  the  regulations,  it 
would  be  too  prescriptive.  Nevertheless, 
although  it  is  not  required,  an  agency 
may  mail  a  copy  of  the  IPP  to  them.  We 
do  not  believe  it  is  necessary  to  make  an 
additional  reference  to  State  and 
Federal  privacy  laws,  since  these 
regulations  at  9  483.410(b)  require 
compliance  with  all  applicable  Federal, 
State  and  local  laws. 

Comment  Two  commentera 
expressed  concern  about  the  proposed 
rule  at  9  442.444(f),  which  would  require 
multihandicapped  clients  to  spend  a 
major  portion  of  each  day  out  of  their 
beds  and  outside  the  bedroom  area, 
moving  about  by  various  methods  and 
devices  whenever  possible.  The 
commentera  stated  that  this  requirement 
should  be  waived  if  contraindicated  by 
the  qualified  mental  retardation 
professional  or  by  the  physician. 

Response:  We  disagree.  We  believe 
that  except  for  those  clients  who  are 
acutely  ill  (such  as  those  who  are 
hospitalized  or  incapacitated  by  a  short 
term  ilbiess),  all  clients  should  be  out  of 
bed  and  outside  their  bedroom  area  for 
as  long  as  possible  each  day.  Mentally 
retarded  or  developmentally  disabled' 
people  are  not  sick  because  they  are 
mentally  retarded  or  developmentally 
disabled.  Therefore,  they  should  not  be 
treated  as  sick  people  unless  they 
become  ill.  Consistent  with  the 
developmental  model,  to  the  extent 
possible,  the  routines  and  schedules  of  a 
client's  day  should  resemble  those  of 
any  non-handicapped  person. 


U.  Pnsram  Implameatation  (Prmosed 
§  442.446:  Final  §  483.440(d)) 

Comment  The  proposed  regulation  at 
9  442.446(8)  would  (equira  a  facility  to 
impletnent  a  "continuous"  active 
treatment  program  for  each  dient  Forty- 
seven  commenten  requested  a 
clarification  concaning  what  is  meant 
by  a  "continuous  active  treatment 
program."  These  commenten  expressed 
concern  that  this  phrase  seepied  to 
mean  that  facilities  would  be  required  to 
provide  every  client  with  24  houn  of 
structiired  programming  each  day,  and 
that  the  clients  would  ^ve  nq  time 
during  the  day  for  recreation  and 
unstructured  activities.  They  stated  diat 
such  a  requirement  was  unreasonable 
and  would  make  it  impossible  for  cUents 
to  live  by  a  nonnal  schedule.  Therefore. 
they  recommended  that  we  delete  the 
word  "continuous,"  and  instecui  specify 
the  minimum  number  of  houn  per  day 
that  active  treatment  must  be  provided. 

Response:  We  disagree.  The  word 
"continuous,"  as  used  in  die  proposed 
rule,  was  meant  to  convey  the  principle 
that  active  treatment  is  not  the  mere 
provision  of  structured  training  and 
treatment  swvioes  within  certain 
scheduled  time  intervals.  The  word 
"continuoua"  was  used  to  convey  the 
concept  that  active  treatment  is  not  a 
static  program,  but  an  ongoing  process 
that  provides  clients  widi  needed 
training  and  treatment  throu^ 
appropriate  and  competent  interactions 
and  interventions  that  are  applied  to  die 
cUent's  structured  and  unstructured 
activities,  in  both  formal  and  informal ' 
settings,  and  in  sufficient  number  and 
frequency  to  assist  the  client  effectively 
in  accomplishing  IPP  objectives. 
Because  active  treatment  is  an  ongoing 
and  continuous  process,  it  is  not 
possible  to  specify  the  miniwuim  number 
of  houn  per  day  that  active  treatment  is 
required,  or  the  mtucimiiin  length  of  time 
allowed  between  active  treatment 
interventions. 

Comment  Two  commentera  asked 
what  time  fi-ame  was  intended  by  the 
proposal  at  9  444.446(a)  to  require  the 
facility  to  begin  implementing  active 
treatment  as  soon  as  the 
interdisciplinary  team  has  formulated  a 
client's  IPP.  They  were  uncertain 
whether  implementation  had  to  begin 
immediately  following  the  IPP  meeting, 
or  whether  die  facilify  could  wait  imtil 
the  IPP  document  had  been  written. 

Response:  The  facilify  must  begin 
implementing  an  active  treatment  * 
program  for  a  client  as  soon  as  the 
client's  team  has  determined  die  type  of 
program  or  plan  of  action  that  the  dient 
needs.  Out  intent  is  to  ensure  that  a 
client  begins  receiving  active  treatment 


as  soon  as  possible  after  the  teem 
identifies  the  client's  needs  dirou^  a 
comprehensive  assessment  Thus,  a 
facilify  diould  not  dday  implementation 
of  active  treatment  because  the  written 
document  identifyiag  the  contents  of  the 
IPP  has  not  been  completed. 

Comment  One  commenter  requested 
us  to  amend  the  proposed  rule  to 
require,  between  the  time  of  admission 
and  the  initial  IPP  meeting,  a  daily 
structured  program  for  each  newly 
admitted  client 

Response:  We  disagree.  The  time 
immediatefy  following  admission  should 
be  primarily  for  die  purpose  of  assisting 
the  client  to  become  adjusted  and 
acclimated  to  his  or  her  new  living 
environment  and  for  the  facilify  to 
conduct  the  comprdiensive  functional 
assessment  of  the  cBent's  status  as 
required  by  9  483.440(c).  llierefore,  we 
do  not  believe  it  would  be  eppropriate 
to  require  a  daify  structured  program 
during  this  period  of  time. 

Comment  Several  commentera  asked 
how  the  active  treatment  schedule, 
required  by  the  proposed  regulations  at 
1 442.446(c).  is  different  from  die  H>P 
Ten  commenten  objected  to  die 
{woposed  rule  at  {  442.446(0)  diet  would 
require  that  the  active  treatment 
schedule  be  attached  to  and  distnbuted 
with  the  IPP.  They  stated  that  an  active 
treatment  schedule  is  meaningless 
unless  it  is  updated  continually,  and  die 
amount  of  paperworic  that  would  be 
required  to  distribute  copies  of  the 
active  treabnent  schedule  and 
continuaUy  to  update  these  copies 
would  be  excessive  and 
counterproductive 

Response:  The  nV  is  the  vetuuiP  tiial  a 
facility  must  use  to  develop,  structure 
and  implement  an  active  treatment 
program  for  a  particular  client.  It  states 
the  specific  objectives  and  behavior 
outcomes  that  the  team  plans  for  the 
client  to  achieve.  As  an  adjunct  to  and 
in  support  of  the  IPP,  the  team  also  must 
establish  an  active  treatment  schedule 
that  shapes  the  basic  structure  of  the 
clients  experience  throughout  the  day 
The  schedule  gives  form  to  the  program 
and  guides  the  work  of  the  staff  and 
clients  and  is,  therefore,  a  vital 
organizational  tool  in  the  process  of 
implementing  an  active  treatment 
program. 

Also,  as  recommended  by  the 
commentera,  we  are  no  longer  requiring 
that  the  active  treatment  schedules  be 
distributed  widi  the  IPPs.  Instead,  in 
keeping  with  our  intent  to  use  outcome 
oriented  stcyMlards,  we  have  modified 
the  proposed  language,  so  that  the  final 
rule  at  9  483.44d(dH2)  will  require  diet 
active  treatment  sdiedules  must  be 


readily  available  for  review  by  all 
relevant  staff. 

Comment  Eleven  commenten 
objected  to  the  proposal  at  9  442.446(d) 
to  require  that  an  IPP  be  implemented 
by  all  staff  vdio  work  with  die  client 
lliese  commentera  stated  that  every 
staff  member  who  worics  with  a  client  is 
not  qualified  to  implement  every  portion 
of  die  client's  IPP.  Therefore,  die  rule 
should  require  only  that  there  be  an 
"awareness"  of  die  IPP  by  all  staff. 

Response:  We  cannot  accept  this 
comment  The  intent  of  the  regulation  is 
to  require  that  all  staff  who  have  regular 
contact  with  clients,  be  knowledgeable 
of  the  IPPs  for  these  clients  and 
partidpate  in  implementing  them.  For 
example,  if  a  dient  spends  time 
regularly  with  any  staff  member,  then 
the  facilify  is  responsible  for  ensuring 
that  during  this  time,  the  staff  member  is 
able  to  provide  needed  interventions  or 
reinforce  acquired  skills  in  accordance 
widi  die  IPP.  This  is  how  tiie  facilify  can 
implement  a  continuous  active 
treatment  program. 

Comment  To  ensure  that  direct  care 
staff  are  knowledgeable  about  how  to 
implement  the  IPft,  one  commenter 
suggested  that  we  require  them  to  meet 
with  the  qualified  mental  retardation 
professionals  to  discuss  and  review  the 
IPPs. 

Response:  While  we  agree  that  direct 
care  staff  should  be  as  Imowledgeable 
as  possible  about  the  IPPs,  we  believe 
the  oommenter's  suggestion  of  requiring 
meetings  between  the  qualified  mental 
retardation  professionsis  and  direct  care 
staff  is  too  prescriptive. 

V.  Program  Documentation  (Proposed 
§  442.448:  Final  §  483.440(e)) 

Comment  Several  commentera 
requested  darification  concerning  the 
proposed  requirement  at  9  442.448(a) 
that  client  performance  in  relationship 
to  the  IPP  was  to  be  documented  in 
measurable  terms.  These  commentera 
could  not  determine  whether  the 
regulation  required  documentation 
consisting  of  raw  data,  progress  notes, 
or  data  summaries.  Furthermore,  eight 
commentera  asked  how  often  this 
documentation  was  to  be  completed. 

Response:  The  intent  of  the  proposal 
was  to  require  that  raw  data  be  kept  on 
each  client's  performance  that  would 
indicate  whether  or  not  IPP  objectives 
were  accomplished.  However,  the 
comments  indicate  that  this  intent  was 
not  clearly  conveyed.  Therefore,  the 
proposed  language  has  been  revised  to 
indude  the  word  data.  The  final 
regulation  at  9  483.440(e)(1)  will  require 
that  "Data  relative  to  accomplishment  of 
the  criteria  specified  in  client  IPP 
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objectives  aniat  be  docaiBentedia 
measurable  terms."  NeverthaleM.  in 
addition  to  the  raw  data,  a  Cadbty  may 
decide  to  use  sapplcmentaiy  metbods. 
such  as  progress  saneaaiics,  to 
docunent  client  perfannaBoe.  Alstx  we 
believe  that  tbs  iadlity  shodd 
detennine  hew  oftea  to  decument  the 
data,  as  long  as  die  data  are 
docuBwnted  fiKqaentiy  enough  to 
meastoe  effecti^efy  a  dent's 
perfomMoce. 

Comment  One  coffiracBler  askad 
what  specific  types  of  di^t 
perfoimaace  data  had  to  be  coilectad  to 
meet  the  proposed  program 
documentation  reqnirementa  at 
§  442.446(a). 

Response:  The  iacility  has  the 
flexibility  to  detemine  the  type  of  data 
it  wishes  to  coliect.  as  long  as  the  data 
are  relevant  and  can  be  ased  to  measure 
effectively  the  accomplishment  of  die 
obiectives  specified  in  each  clienf  s  IFP. 

ComiaenL  One  comments  mquiied 
whether  or  not  the  data  required  by  the 
proposal  are  to  be  collected  on  aU  IPP 
objectives  or  only  on  those  for  which 
training  is  currently  being  conducted. 

Response:  Since  the  purpose  of  the 
data  is  to  measure  client  perfonnance, 
data  must  be  coQected  only  on  those 
objectives  for  which  training  is  being 
currendy  provided. 

Comment  Twenty-six  commenters 
objected  to  the  proposed  language  at 
§  442.448(b}  that  states  "the  facihty  most 
document  that  significant 
devdopmental.  behavioral  and  social 
objectives .  .  .  have  taken  place."  Some 
of  the  commenters  tfaou^it  this  language 
was  confusing  and  submitted  examples 
of  substitute  laagaage  which  they  felt 
would  clarify  the  »»i>im»ng  of  the 
proposed  requirement  > 

Response:  The  proposed  language  has 
been  revised  to  darify  our  meaning.  The 
final  Pegidation  at  1 483.440(eK2)  wffl 
reqoire  (hat  the  fadlity  must  decument 
siffoificant  events  that  are  related  to  die 
client's  IFP  and  assessments,  and  that 
contribute  to  an  overaH  understamfing 
of  the  cfienf  s  ongoing  levd  and  quaRty 
of  fonctioning. 

W.  Program  Uaoitoriag  and  Chtu^ 
(Proposed  §  442.450:  Final  §§  483.430faJ 
and  4a3.44a(fi) 

CommenCr  Pffty-two  cooraentns 
expressed  opinioBs  abool  the 
qualificatians  we  prepeaed  at 
S  442.4Si(a),far  die  posMoo  of  qualified 
meatal  retardation  profsasiooal.  The 
proposed  Rgolatiaas  state  dut  cacb 
qualified  mental  retardation 
professional  Baat  hawe  at  least  ane  year 
nf  srpmif Ts  awrli ing  Jisaijlf  with 
individuals  widi  aianlal  fetardaSoa  or 
other  devriopoental  disahibtfes,  aad  be 


either  a  pkyskiaa,  a  lagislBwd  oone,  or 
have  at  Issisft  a  ba^eio^s  degree  hi  one 
of  the  pralsaBieBal  sendee  calegoriee 
listed  in  t^  prapoasd  rsgetatioaa  at 
9  4«2480(^  Otte  casnea«sr  fak  diat  a 
niastar's  d^iee  dwuid  be  dw  mWamB 
requirement  fsr  aa^r^paUfiad  Bualat 
retaidaticp  pioCeseioBai.  since  they  are 
responsihte  iar  aonitBriBg  Ae  quality  of 
praiesaional  a^sicea  pmeikled  to 
clients.  Another  conaoenter  saggesled 
that  any  edncetioBal  dayee. 
accompanied  by  acceptabla  work 
experience.  wouU  be  aaffideBt  to 
qualify  an  kuttvidBal  to  paribna 
qualified  aienlal  retardadon 
professiaaal  duties.  Typical  of  aaotber 
group  of  eoBiaenteia  was  the  strong 
opinion  that  requiring  "setifidal" 
credentials  did  not  gwafantee  aoceptaUe 
perfonmance.  and  deasasfkadea  of 
competencies  iliorid  ba  steessed 
instead. 

Response:  We  belimre  that  a  certain 
level  of  professional  qaidificatieD  is 
required  for  qualified  maatal  retacdatian 
professionala  because  of  dieir  iu^MittaBt 
role  in  siqiervising  the  deUvery  of  care 
and  nesiBtiag  clients  in  meetkig  their 
developmeitol.  behavioral  and  social 
needs.  Thus,  we  have  retained  the 
proposed  requirements  Cor  a  quaMfiad 
mental  retasdation  piofsssienaL 
However,  in  the  final  rule,  we  have 
specified,  in  order  to  clariiy  our  intent, 
that  doctors  of  osteopathy  are  qaalified 
to  be  qualified  meatal  retardatioa 
professionals  as  well  as  docters  of 
medicine. 

Comment  Fourteen  commenlacs 
objected  to  the  praposed  requirement  at 
S  442.450(c)(1)  that  die  intenfisdplinaiy 
team  must  approve  all  changes  made  te 
the  objectives  of  a  client's  IPP.TIiesa 
commenters  expressed  concern  that  tfats 
requirement  would  increase 
administrative  processing  dme  aad 
costs  without  resulting  in  any  significant 
gains  for  the  clients. 

Response:  Tlie  intent  of  ^  proposed 
rule  was  to  ensure  that  the  DV  woidd  be 
reviewed  regidariy  and  that  (he  team 
would  approve  any  changes  that  were 
made  to  die  indfvMnal  o^ectives  of  a 
client's  BPP.  We  agree  that  this  proposed 
requirement  coidd  be  too  prescriptive, 
especially  since  we  have  retain^  the 
proposed  requhement  (at  f  483.44a(f)tl} 
of  this  finri  rule)  dnt  the  VPbe 
reviewed  and  revised  whenever  a  client 
accomplishes  ma.  objective,  oris 
regi  essuig  or  lesing  nJHs.  or  rainng  to 
process.  Therefore,  we  have  revised  the 
proposed  tangaage.  The  final  nde  wS 
Qesipune  oie  quafifieo  Bsntal 
retardadon  piefessluuel  as  die  agent 
re^peasiofe  fot  revieu^ng  eno  iwis&ig 
the  PPea  aecessery.  fids  is  consistent 
with  the  qo^Sed  Bental  retardation 


proRssnnal  s  responsiliQUy  to  integi'ate. 
coordinate  and  Monitor  the  n*. 
Hawever,  the  intstdisripHnsry  tesaa.  in 
accardaaea  with  die  final  rale  at 
S  483.44aMX^  iacespoaadde  fveseiaiiv 
each  dicnt'a  flV^as  awnpriaftB.  aad  for 
reviewing  aaeb  cUeat's  eeaipteheaaiae 
funstiaQal  asaaMiaeiit  iar  iele«aac|c,  at 
least  aiaiaaily.  and  for  apdadag  »  as 


Commieat  Twehre  < 
obfected  to  the  prapeaed  regaialian  at 
§442.i5ai(4  becaase  it  does  specify  bow 
often  die  VPabeuld  be  reviewod 
between  the  leqoued  anaual  reviews. 
These  cuaMsaleia  asseited  tbat  fsdlity 
staff  coald  not  be  depended  aa  to 
initiate  reviews  ar  BBviiions  af  the  IW 
vdwa  neoaasary  (socb  aa  when 
obfBcfivee  have  been  compktod  er  when 
strategiee  ete  plwen  ineffscdve),  oaless 
the  zegnlaliaa  leqairaB  tbea  to  da  sa 
They  suggested  several  exanpiss  of 
specific  dne  iatarvala  ttat  dwy  dwught 
should  be  iadaded  ia  the  nde  to 
indicate  bow  oftea  Vl%  nast  be 
reviewBd. 

Respoose;  f^de  net  beBeve  it  wo\dd 
be  appeopriate  to  specify  in  die  nde  how 
often  the  VPaust  be  reviewed  between 
the  reqeked  annual  reviews,  rinee  the 
number  ef  tbaea  an  nv  sbeold  be 
reviewed  depends  on  UMay  factors.  As 
stated  earlier  bi  drie  preamble. 
S  483.44a(fKl)  of  dde  fael  nde  wdl 
require  the  qoalMed  HMntai  retardation 
prefeseienal  to  nriew  and  revise  the 
IFP  as  neceeeary.  induding,  bet  not 
limited  to,  u^ea  dw  cHent  has 
sucoaesfaOy  ceMpteted  aa  obfective,  or 
is  regereseing  or  leeteg  stoHs,  or  is 
talBag  to  progwas,  er  is  bebig 
considered  far  tralaii^  ttaeards  new 
ob|BCdeea.  Ibas,  becease  there  are 
many  factets  diat  detenidne  wboi  a 
review  is  needed,  we  do  not  agree  widi 
the  commenters'  suggesdoa. 

Comment  Mue  oenmeutars  objected 
to  the  propose}  et  i442.45B(a)(l)  to 
require  qualified  mental  retardadon 
profossiunals  to  be  eminoyues  of  the 
facility.  TKese  conunentere  expressed 
the  view  dial  it  may  be  cost  probilridve 
for  facilities.  wUdi  serve  very  few 
clients,  to  hire  someone  fidl-thne  for  dxis 
function.  cspedeSy  when  die  service  of 
a  qualified  raentri  retardadon 
pi  of  eseionsf  cuuld  be  obtained  more 
coat  effiectivdy  dmn^  snitobie 
arrangeoeflto  wifli  en  outside  agency. 

Response:  We  agree.  Aldioog^  the 
qualified  mental  reterdatlon 
professional  occupies  a  key  position  in 
terms  of  monitoring  and  overseeing  a 
client's  W.  and  we  befieve  dds  role  b 
central  to  die  statutuiy  active  treatment 
requirements,  we  do  not  believe  it  is 
admlnisti  ativwy  reaeible  or  cost 


effident  to  require  that  the  qualified 
mental  retardation  professional  be 
directly  employed  by  the  fadlity. 

Comment  Seventeen  commenters 
expressed  numerous  opinions  about  the 
requitement  praposed  at  S  442.450(e)(1). 
that  a  speci^ly  designed  outside 
committee  mast  approve  individual 
behavior  management  programs  that 
involve  a  potential  risk  to  the  dient. 
Comments  ranged  &am  suggestions  for 
deleting  this  requirement  totally,  to 
giving  the  committee  more  authority  and 
autonomy  to  do  its  job  and  requiring  the 
committee  to  perform  its  oversight 
function  at  least  quarterly  However,  the 
concern  expressed  most  frequently  by 
commenters  was  that  the  membership  of 
the  committee  should  indude 
individuals  vAio  have  the  expeMise 
necessary  to  make  appropriate  decisions 
regarding  die  facility's  practices  and 
programs. 

Response:  TTie  intent  of  the  proposed 
regulation  was  to  require  a  facility  to 
establish  a  committee  or  committees 
that  would  serve  as  an  advocate  for  the 
protection  of  the  nghts  of  individual 
clients,  espedaUy  as  they  may  be 
affected  by  behavior  management 
programs.  Under  the  proposed  rule, 
membership  was  to  indude 
represeulatives  from  the  facility's  staff, 
clients,  parents,  and  persons  with  no 
ownership  or  control  interest  in  the 
facility.  However,  we  agree  diat  the 
committee  alao  should  include  a  person 
or  persons  who  are  knowledgeable 
about  cunent  practices  for  controlling 
inappropriate  client  bdiavior.  Tlierefore. 
we  have  revised  the  proposed  language, 
so  diat  die  final  rule  at  f  48S.440({)(3). 
wiM  require  diet  the  fadKty  must  include 
on  die  ooamiittee  die  participation  of  a 
qualified  person  or  persons  who  have 
either  experience  or  training  in 
oonteraporary  practices  to  diange 
inappropriate  cheat  behavior. 

Comment  A  few  conunraters  inquired 
whether  the  rsfuired  outside  committee 
have  to  review  o// IM>  programs,  or  only 
those  WP  programs  that  posed  a 
potential  risk  to  the  client. 

Response:  The  final  rule  will  require 
the  spedally  constituted  comouttee  to 
review  at  least  those  programs  and 
facility  practices  that  pose  a  potential 
risk  to  clients.  However,  as  stated  in  the 
final  rule,  the  committee  is  free  to 
review  any  area  it  bdieves  needs  to  be 
addressed. 

Comment:  One  commenter  wanted  to 
know  if  a  behavior  management 
program  that  involved  potential  risks  for 
a  dient,  could  be  implemented  before  it 
was  approved  by  the  outside  committee. 

Response:  The  intent  of  the  regulation 
is  to  require  the  approval  of  the  outside 
committee  before  such  programs  are 


implemented.  This  is  to  ensure  that  if 
there  are  risks  to  the  client  that  are 
unwarranted,  the  programs  will  not  be 
implemented. 

Comment  One  commenter  inquired 
whether  or  not  access  to  confidential 
client  information  by  the  outside 
committee's  non-staff  members  would 
place  the  facility  out  of  compliance  with 
die  proposed  rule  at  §  442.432(b)  that 
would  reqirire  the  fadlity  to  keep  all 
client  information  confidential. 

Response:  The  committee  needs  to 
know  relevant  client  information  to 
function  properly.  Therefore,  the  fadlity 
could  ask  members  to  sign  aa  agreement 
to  maintain  cewfideiitiahty  if  diere  is  a 
concern  in  tiiis  regard. 

Comment  Fourteen  commenters 
reqnested  darificatian  about  the 
proposed  IsapiBge  at  {  M2450(e)(2)  that 
would  andnrize  the  Mitside  coranuttee 
to  review,  menitar  and  make 
suggestioas  oonoeming  any  areas  that  it 
believes  need  to  be  addreased.  Some  of 
these  commenters  eiqiressed  concern 
that  the  ooaamittee  osij^t  try  to  run  the 
facility  or  dial  it  might  dupbcete  the  role 
of  other  ejristing  fisdl^  oonmiittees. 
Other  ooBMneatye  suggested  that  the 
roleof  the  outside  oanunittee  should  be 
liauted  to  "dient  risk"  issues 
exdaeively. 

Response:  The  proposed  rule  would 
require  a  ladlity  to  establi^  a 
"spedally  constituted  committee  or 
committees,"  to  pmtect  dient  rights.  The 
intent  was  to  allow  a  facility  the 
flexibility  to  decide  whether  to  use  one 
advfsory  committee  or  to  use  as  many 
committees  as  it  chooses,  as  long  as  at 
le^st  one  committee  was  established  to 
protect  client  rights.  As  intended  by  the 
proposed  regulation,  the  role  of  the 
outside  committee  or  committees,  was 
not  to  dictate  fadlity  policy  or  control 
management.  Rather,  the  role  of  ttie 
committee  was  to  review  facility 
practices  and  programs  in  order  to  make 
recommendations  concerning  the 
protection  of  client  rights.  To  darify  our 
intent  in  this  area,  the  final  rule  at 
S  483.440(f)(3)(i)  states  that  die  role  of 
the  committee  is  to  review,  monitor  and 
make  suggestions  to  the  fadhty  about  its 
practices  and  programs.  It  also  requires 
that  individual  programs  that  involve 
risks  to  dient  protections  and  rights 
must  be  approved  by  the  committee. 

Comment:  Three  commenters 
supported  the  proposed  rule  at 
S  442.450(f)  diat  would  allow  die 
requirement  for  an  outside  committee  to 
be  waived  if  Stete  law  or  regulations 
provide  equivalent  client  protection  and 
consultation.  However,  the  commenters 
suggested  that  the  rule  also  should  allow 
this  requirement  to  be  waived  if  an 
applicable  court  decree  requires 


overaight  mechanisms  which  result  in 
equivalent  cHent  protections.  These 
commenters  pointed  out  that,  in  some 
instances,  the  oversight  mechanisms 
established  by  judicial  decrees  are  far 
more  stringent  than  those  required  by 
the  proposed  rule. 

Response:  We  agree.  We  have 
amended  die  proposed  rale  so  that  the 
final  regulation  at  {  483.440(fK4)  states 
that  the  provisions  of  the  rule  that 
pertain  to  the  specially  constituted 
committee  may  be  moidifed.  H  in  the 
judgment  of  the  survey  agency,  a  court 
decree  provides  for  equivalent  dient 
protection  and  consultation. 

Comment  Six  commenters  objected  to 
the  proposed  mle  at  {  442.450(d)  that 
would  require  the  fadlity.  at  least 
annually,  to  reassess  the  client  and 
make  revisions  to  the  IPP  These 
4  commenters  stated  that  it  would  be 
wastefd  to  require  an  annual 
assessment  if  the  client's  status  had  not 
changed  since  Ae  last  sssessment.  They 
suggested  that  we  allow  the  team  to 
determine  how  oftea  it  is  necessary  to 
reassess  the  chenl 

Response:  We  agree.  Hie  language  of 
the  proposed  mle  did  not  convey  c^arly 
out  intent  to  allow  the  team  to 
detetTnine,  whether  a  dient  needs  a  new 
assessment.  To  darify  out  intent  the 
final  rale  at  8  4a3.440(f)(2)  will  state 
that  at  least  annually,  the  assessment  of 
each  client  must  be  reviewed  by  the 
interdisciplinary  team  for  relevancy  and 
updated  as  needed. 

Comment  One  commenter  inquired 
whether  the  annual  review  of  the  IFF 
required  by  the  proposed  rule  at 
S  442.450(d)  has  to  be  conducted  on  the 
365th  day  after  the  last  review,  by  the 
365th  day  after  the  last  review,  or  within 
some  other  time  interval. 

Response:  The  interpretive  guidelines 
will  explain  that  to  meet  this 
requirement,  the  annual  review  of  the 
assessment  and  the  IPP  generally  must 
be  completed  by  die  365th  day  after  the 
last  review.  This  is  consistent  with 
current  regulations  on  utilization  control 
at  {  45e.3eorb)(2)(i). 

Comment:  Four  commenters  requested 
that  HCTA  specify  in  the  rale  the 
maximum  number  of  clients  that  a 
facility  would  be  allowed  to  assign  to 
the  caseload  of  a  qualified  mental 
retardation  professional.  These 
commenters  felt  that  caseloads  have 
been  overextended  in  the  past.  They 
suggested  that  unless  we  specified  what 
we  consider  to  be  an  acceptable  ratio  of 
qualified  mental  retardation 
professionals  to  clients,  we  would 
continue  to  perpetuate  paperwork  as  the 
primary  function  of  the  qualified  mental 
retardation  professional. 
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Response:  We  disagree.  Each  client's 
active  treatment  program  must  be 
effectively  integrated,  coordinated, 
monitored,  reviewed,  and  revised,  as 
necessary,  by  a  qualified  mental 
retardation  professional.  The  number  of 
qualified  mental  retardation 
professionals  that  a  facility  requires  to 
provide  these  services  effectively  will 
vary  depending  on  several  factors 
including,  but  not  limited  to,  how  many 
clients  it  has,  the  needs  of  these  clients, 
.  the  number  and  qualifications  of 
additional  staff  members,  and  other 
duties  that  may  be  assigned  to  the 
qualified  mental  retardation 
professionals.  Thus,  since  these  types  of 
factors  must  be  considered  on  an 
individual  basis  before  a  determination 
can  be  made,  we  do  not  believe  it  is 
feasible  to  attempt  to  specify  in  the  rule 
the  maximum  number  of  clients  that 
may  be  assigned  to  a  qualified  mental 
retardation  professional.  However,  in 
the  final  rule,  we  have  stated  at 
S  483.430(b)(2)  concerning  professional 
program  services  that  qualified 
professional  staff  must  be  sufficient  in 
number  to  implement  die  IPP. 

Comment-  One  commenter  wished  to 
know  if  a  client's  individual  program 
plan  could  be  coordinated  and 
monitored  by  more  than  one  qualified 
mental  retardation  professional. 

Response:  The  interpretive  guidelines 
will  explain  that  a  client's  IPP  may  be 
coordinated  and  monitored  by  more 
than  one  qualified  mental  retardation 
professional,  tiowever,  there  must  be 
one  qualified  mental  retardation 
professional  who  is  assigned  primary 
responsibility  for  coordinating  the 
client's  IPP.  This  qualified  mental 
retardation  professional  is  responsible 
for  serving  as  the  primary  advocate  for 
the  client  and  for  ensuring  that 
monitoring  functions  delegated  to  other 
qualified  mental  retardation  i 

professionals  are  completed 
appropriately. 

Comment  One  commenter  asked  if 
the  regulations  required  that  a  person 
designated  as  a  qualified  mental 
retardation  professional  had  to  do  the 
duties  of  a  qualified  mental  retardation 
professional  exclusively,  or  could  the 
person  be  allowed  to  perform  other 
professional  staff  duties  in  addition  to 
the  qualified  mental  retardation 
professional  duties. 

Response:  We  believe  that  it  is  up  to 
the  facility  to  allocate  staff  resources  in 
whatever  manner  it  believes  is 
necessary  as  long  as  it  ensures  that  the 
qualified  mental  retardation 
professional  function  is  performed 
effectively  for  each  client 


X.  Behavior  Management  (Proposed 
§§442.452.  442.454.  442.456,  442.458;  final 
§483.450) 

The  four  sections  of  the  proposed  rule 
dealing  with  management  of  client 
behavior,  9§  442.452  through  442.458. 
received  the  largest  volume  of  comments 
overall.  Pertaining  to  these  four  sections, 
we  received  comments  from  83  different 
commenters.  Most  of  the  individual 
commenters  raised  issues  that  apply  to 
several  of  the  proposed  sections.  Due  to 
the  cross-cutting  nature  of  these  issues, 
we  have  grouped  these  four  proposed 
sections  together  for  the  purpose  of 
responding  to  public  comments. 

Comment:  A  significant  number  of 
commenters  expressed  concern  that  the 
way  the  proposed  S  S  442.452  through 
442.458  were  organized  was  confusing 
and  lacking  sufficient  safeguards  to 
protect  clients  and  ensure  good  practice. 
Several  of  these  commenters  submitted 
suggested  language  that  would 
substantially  revise  the  entire  four 
sections.  Many  of  the  commenters  also 
referred  to  the  statement  in  the 
preamble  of  the  NHIM.  that  our  intent 
in  issuing  new  regulations,  was  to  be 
consistent  with  accreditation  standards 
published  in  1983  by  the  Accreditation 
Council  on  Services  for  People  with 
Developmental  Disabilities  (ACDD). 
They  suggested  that  to  the  extent 
possible,  we  use  the  language  of  the 
ACDD  standards  in  the  regulations. 

Response:  We  agree  that  the 
requirements  of  these  four  sections- 
needed  to  be  revised  for  purposes  of 
clarification.  To  express  our  intent  more 
clearly,  we  have  reorganized  the  four 
standards  pertaining  to  the  management 
of  client  behavior  into  five.  These  are 
grouped  under  the  condition  of 
participation  at  {  483.450  of  the  final 
rule.  In  revising  the  proposed  rule,  we 
used  in  some  instances  the  language  of 
the  ACDD  directly,  and  in  other 
instances,  we  borrowed  heavily  from  the 
commenters. 

Comment-  Six  commenters  criticized 
S§  442.452  through  442.458  of  the 
proposed  rule  because  in  their  opinion, 
the  techniques  mentioned  in  these 
sections  (for  example,  time-out  devices, 
aversive  conditioning,  drugs  for 
behavior  management  and  physical 
restraints)  did  not  reflect  the  "state  of 
the  art"  technology  used  in  the  field  of 
mental  retardation  and  developmental 
disabilities. 

Response:  We  made  no  attempt  to 
determine  what  constitutes  state-of-the- 
art  techniques  in  the  field  of  mental 
retardation,  kistead,  we  attempted  to 
ensure  that  whatever  techniques  are 
-utilized  by  facilities  to  protect  clients 


from  abusive  or  neglective  practices  are 
appropriate. 

Comment-  Nine  commenters  objected 
to  §§  442.452  through  442.458  of  the 
proposed  rule  because  they  believe 
these  sections  are  too  negative.  They 
stated  that  the  use  of  positive 
approaches,  including  positive 
reinforcement  known  to  be  effective  in 
managing  inappropirate  client  behavior, 
was  not  required  nor  emphasized 
sufficiently.  They  also  requested  that  the 
rule  include  a  description  of  those 
positive  principles  that  a  facility  should 
follow  in  the  development  of  its  policies, 
procedures  and  specific  programs 
regarding  the  management  of 
inappropriate  client  behavior. 

Response:  The  purpose  of  the  entire 
active  treatment  section  of  the  final  rule 
is  to  require  facilities  to  provide  positive 
environments  and  training 
methodologies  that  will  result  in  clients 
acquiring  more  adaptive  behavior.  Also, 
the  final  rule  incorporates  several 
suggestions  that  were  made  by 
commenters  on  how  to  strengthen  and 
emphasize  the  use  of  positive 
approaches  to  behavior  management 
For  example,  S  483.450(a)(ii}  of  the  final 
rule  regarding  conduct  toward  clients, 
requires  the  facility  to  emphasize  and 
accommodate  client  dioice,  self- 
determination,  and  self-management  in 
the  daily  decision-making  process.  Also, 
in  the  final  rule  {  483.450(b),  regarding 
management  of  inappropriate  client 
behavior,  requires  not  only  that  the 
facility  guarantee  that  it  wrill  use  the 
least  restrictrive/least  intrusive 
techniques  that  are  effective  to  manage 
client  behavior,  but  also  that  the  client's 
safety,  welfare,  and  human  rights  will  be 
adequalty  protected  at  the  same  time. 

Comment  One  commenter  objected  to 
the  proposed  rule  because  it  allows  use 
of  aversive  techniques  to  manage  client 
behavior.  The  commenter  stated  that 
research  evidence  does  not  support  the 
efficacy  of  aversive,  behavioral 
interventions.  Also,  the  use  of  aversives 
to  manage  client  behavior  raises 
disturbing  legal  and  ethical  issues,  and 
diminishes  the  dignity  of  the  client. 
Furthermore,  the  commenter  suggested 
that  HCFA  specifically  prohibit  the  use 
of  any  technique  to  manage 
inappropriate  client  behavior  that  would 
deprive  clients  of  nutritional  food  or 
hydration,  or  that  would  inflict  pain, 
whether  physical  or  psychological,  or 
that  would  use  chemical  restraint  in 
place  of  programming. 

Response:  Varying  opinions  exists  on 
the  efficacy  of  these  techniques.  Rather 
than  prohibiting  techniques,  our  role  is 
to  ensure  that  if  aversives  are  used, 
adequate  safeguards  are  included. 


Sometimes  these  tedmiques  are  more 
sucoessfui  in  baiting  severe,  self- 
injurious  behavior  and  other  grotesque 
behaviors,  than  more  positive  methods 
would  be.  However,  we  do  believe  that 
client  protections  are  necessary  to 
safeguard  clients  against  the  misuse  of 
these  techniques.  As  originally 
propoeed.  to  enstoe  that  these 
techniques  are  properly  used,  the  final 
rule  at  §  483.420(d)(l))(ii)  prohibits  staff 
from  disciplining  a  client  by  withholding 
adequate  food  or  hydration.  The  final 
rule  at  fi  483.450(b)(3)  will  require  diat 
any  technique  used  to  manage 
inappropriate  client  behavior  (including 
drugs)  cannot  be  used  as  a  substitute  for 
an  active  treatment  program.  Hie  final 
rule  at  fi  483.450(e)(2)  will  require  that 
drugs  used  for  control  of  inappropriate 
behavior  must  be  used  only  as  an 
integral  part  of  an  IPP.  It  also  will 
prohibit  at  §  483.420  (aK5)  and  (d)(l)(i) 
physical  verbal,  sexual  or  psychological 
abuse  or  punislunent. 

Comment  Seventeen  commenters 
criticized  our  interchangeable  use  of  the 
terms  "bdiavior  management"  and 
"behavior  modification."  since  the  terms 
are  not  synonymous.  These  commenters 
stated  that  behavior  modification  is  only 
one  specific  model  within  the  field  of 
behavior  management  yet  as  used 
throughout  the  proposed  S  442.454. 
behavior  modification  appears  to 
encompass  every  type  of  program 
designed  to  alter  or  shape  behavior.  For 
exan4>le.  in  the  proposal,  S  442.4S4(b) 
refers  to  the  use  of  drugs  for  "behavior 
modification  purposes",  and  i  442.458(b} 
refers  to  "drugs  used  for  behavior 
management". 

Response:  We  agree  that  the  two 
terms  are  not  synonymous,  and  as  used 
throughout  the  proposed  rule,  could 
cause  confusion.  Our  intent  in  the 
proposed  S  442.452  was  to  regulate 
"conduct  toward  clients  by  facility 
staff,"  and  our  intent  in  the  proposed 
S  442.454  was  to  regulate  the 
"management  of  inappropriate  client 
behavior."  Thus,  we  have  renamed  these 
standards  accordingly.  Also,  in  the  final 
rule,  the  terms  "behavior  management " 
and  "behavior  modification"  are  not 
used  in  these  specific  standards,  and 
other  editorial  changes  have  been  made 
to  describe  our  intent  more  clearly. 

Comment  Seven  commenters  urged 
HCFA  to  include  provisions  in  the  final 
rule  that  would  prohibit  facilities  from 
using  restrictive  techniques  as  part  of  an 
ongoing  "program"  or  from  making 
routine  "programmatic  usage"  of  these 
techniques,  unless  there  is  evidence  to 
justify  such  usage.  These  commenters 
believe  that  sud^  ongoing  "programs"  or 
"programmatic  usages"  of  restrictive 


techniques  are  viewed  by  staff  as  a 
"standing  order,"  to  allow  these 
techniques  to  be  used.  Therefore,  they 
believe  auch  "programs"  are  used  to 
justify  putting  clients  back  into 
restrictive  devices,  even  though  their 
behavior  does  not  warrant  this.  They 
believe  also  that  die  use  of  such 
"programs"  makes  it  almost  impossible 
to  track  the  effectiveness  of  less 
restrictive  techniques;  and  encourages 
teams  to  use  aversive  techniques  in 
anticipation  of  behavior  that  may  never 
happen  or  may  happen  only 
infrequently. 

Response:  We  agree  with  die 
commenters'  concerns.  Restraining 
devices  and  time-out  rooms  should  not 
be  used  to  suit  the  convenience  of  the 
staff,  to  accommodate  staffing 
shortages,  or  to  substitute  for  effective 
active  treatment.  Therefore,  we  have 
revised  the  proposal  to  state  at 
S  483.450(b)(3),  diat  techniques  to 
manage  inappropriate  client  behavior 
must  never  be  used  for  staff 
convenience  or  as  a  substitute  for  an 
effective  active  treatment  program. 
Also,  the  final  rule,  at  S  483.4^b)(5), 
will  prohibit  the  use  of  standing  or  as 
needed  programs  to  control 
inappropriate  behavior;  at 
S  483.450(dK4]  it  will  require  that  clienU 
must  be  released  from  restraining 
devices  as  quickly  as  possible;  and  at 
S  483.450[d](l](ii),  it  will  stipulate  that 
restraints  may  not  be  used  as  an 
emergency  measure  unless  the  client's 
behavior  threatens  self  or  others. 

Comment  Some  commenters 
requested  that  for  purposes  of 
emphasis,  we  move  to  the  beginning  of 
S  442.454.  the  requirement  proposed  at 
S  442.454(f),  that  less  restrictive  methods 
of  managing  behavior  must  be 
attempted  and  documented  to  have 
failed  before  more  restrictive 
techniques,  are  employed.  They  believed 
that  changing  the  location  of  this 
requirement  would  highlight  for  facilities 
that  the  use  of  positive  behavior  shaping 
techniques  should  always  be  the  first 
method  of  choice. 

Response:  We  agree  that  emphasis 
should  be  focused  on  the  importance  of 
using  positive  means  for  changing 
behavior.  Thus,  the  proposal  has  been 
revised  so  that  the  standard  at 
S  483.450(b)  concerning  the  management 
of  inappropriate  chent  behavior  will 
include  the  requirement  that  a  faciUty 
must  rank  all  die  interventions  it  wishes 
to  use  to  manage  inappropriate  client 
behavior  along  a  hierarchy  ranging  in 
order  bom  the  most  positive  or  least 
intrusive  procedures,  to  the  least 
positive  or  most  intrusive  procedures, 
and  thrai  implement  them  in  that  order. 


Moreover,  a  program  using  more 
restrictive  techniques  may  not  be  used 
before  programs  using  less  intrusive 
techniques  have  been  demonstrated  to 
be  ineffective. 

Comment  Three  commenters  felt  dial 
the  proposed  rule  at  §  442.454(f),  which 
requires  facilities  to  demonstrate  that 
more  positive,  less  intrusive  techniques 
are  ineffective,  before  using  more 
intrusive  procedures,  was  too  strict  and 
did  not  allow  a  facility  to  use  state-of- 
the-art  technology  to  manage  client 
behavior.  Commenters  suggested  that 
diis  requirement  should  be  waived  if  the 
team  determines  diat  less  restrictive 
techniques  of  managing  behavior  would 
be  unlikely  to  succeed. 

Response:  We  agree  that  the  team 
should  determine  what  techniques  are  to 
be  used  with  clients.  However,  the 
intent  of  the  final  rule,  at  {  483.450(b),  is 
to  protect  clients'  rights,  and  to  ensure 
that  the  least  restrictive  technique, 
which  can  effectively  change  the  client's 
behavior,  is  employed.  Thus,  the  team  is 
responsible  to  establish  sufficient 
documentation  and  clear  evidence  to 
justify  the  use  of  a  more  testrictive 
technique.  This  standaid  does  not  take 
away  the  team's  discretion,  it  only 
requires  that  there  be  evidence  to 
support  the  team's  decision  not  to  use  a 
less  restrictive  techniqu& 

Comment  Sixteen  commenters 
requested  that  we  include  a  section  in 
the  final  rule  to  define  die  techniques 
relevant  to  managing  client  behavior 
and  specify  the  conditions  under  which 
these  techniques  can  or  cannot  be  used. 
Examples  of  techniques  that 
commenters  suggested  be  included  in  : 
this  section  are:  time-out:  aversive 
conditioning;  aversive  techniques; 
physical  restraints;  drugs  for  behavior 
management  corporal  punishment 
psydiological  punishment  behavior 
modification;  and  behavior 
management 

Response:  We  do  not  agree  that  the 
regulations  should  specify  what 
techniques  a  facility  may  use  to  manage 
client  behavior.  However,  in  tiie 
interpretive  guidelines,  we  plan  to 
provide  more  information  concerning 
the  meaning  and  use  of  behavioral 
management  techniques.  It  should  be 
noted  that  some  of  the  terms  that  the 
commenters  have  requested  us  to  define, 
have  been  deleted  from  the  final  rule. 

Comment  Thirty  commenters 
objected  to  our  use  of  the  term  "physical 
restraint**  throughout  the  proposed 
S  442.456  dealing  with  physical 
restraints.  Commenters  expressed 
concern  that  unless  the  term  "physical 
restraint"  was  defined,  the  requirements 
pertaining  to  the  use  of  physical 
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restraints  couki  be  applied  ' 

inappropriately  to  devices  that  assist  in' 
the  positioning  of  dients  or  facilitate  the 
implementation  of  time-limited  medical 
procedures.  The  commenters  su^ested 
that  we  deHne  the  term  "physical 
restraint"  and  that  separate  provisions 
be  included  for  positioning  and  medical 
restraining  devices. 

Response:  Interpretive  guidelines  will 
define  a  physical  restraint  as  any 
physical  or  mechanical  device  that  the 
client  is  unable  to  remove  easily,  and 
that  either  restricts  the  free  movement 
of  the  client,  or  the  movement  or  normal 
function  of  a  portion  of  the  client's  body, 
or  deprives  the  client  access  to  a  portion 
or  portions  of  the  client's  body.  It  was 
not  our  intent  that  the  proposed  physical 
restraint  requirements  should  be  applied 
to  devices  used  for  client  positioning  or 
for  medical  procedures.  Therefore,  we 
have  accepted  the  commenters'  criticism 
that  this  needs  to  be  clarifled,  and  we 
have  made  two  revisions.  In  the  fmal 
rule.  8  483.440{c)(6)(iv)  concerning  IPPs 
specifically  provides  for  the  use  of 
mechanical  supporting  devices.  The 
other  revision  is  located  at 
§  483.450(d)(l)(iii)  of  the  final  rule^ 
which  allows  facilities  to  use  restraints 
as  time-limited,  physician  prescribed, 
health-related,  protective  devices. 

Comment-  Two  commenters  requested 
clarification  concerning  who  can 
authorize  the  use  of  physical  restraints 
for  a  client.  The  commenters  suggested 
that  only  a  physician,  or  a  physician 
together  with  a  qualified  mental 
retardation  professional,  should  be 
allowed  to  authorize  the  use  of  physical 
restraints. 

Response:  We  have  modified  the 
proposed  requirement  that  the  facility 
identify  who  can  authorize  restraints. 
The  final  rule  at  $  483.4S0(d)  allows  the 
interdisciplinary  team  to  authorize  the 
use  of  physical  restraints  as  part  of  an 
IPP.  The  rule  also  recognizes  that  on 
occasion,  emergency  usage  of  restraints 
might  need  to  occur.  We  believe  that  it 
would  be  too  prescriptive  to  dictate  to  a 
facility  who  the  authorizing  person  must 
be  for  emergency  usage. 

Comment:  Nine  commenters  objected 
to  the  proposed  rule  at  i  442.456(c) 
because  they  believe  that  written 
authorizations  for  restraints  not  used  as 
part  of  a  behavior  modification  program, 
should  not  be  allowed  to  be  in  effect  for 
up  to  12  hours.  These  commenters  also 
objected  to  the  proposed  rule  at 
S  442.456(h],  because  they  believe 
facilities  should  be  required  to  release 
clients  for  more  than  a  ten  minute  period 
for  each  two  hours  that  a  restraint  is 
applied.  They  maintain  that  any  client 
placed  in  a  restriant  for  two  straight 
hours,  wouid  forget  why  the  restraint 


had  been  applied.  They  were  especially 
concerned  about  how  this  would  affect  a 
client  who  was  placed  in  a  restraint  for 
two  or  more  consecutive  two  hour 
periods.  They  thought  that  such 
consecutive  restraint  applications  would 
constitute  punishment  'They  opposed 
allowing  written  authorization  for 
restraints  not  used  as  part  of  an 
integrated  program,  to  be  in  effect  for  up 
to  12  hours,  because  they  believe  such 
authorizations  should  be  used  only  in 
the  case  of  an  emergency,  and 
emergencies  generally  do  not  last  for 
that  length  of  time. 

Response:  We  believe  that  allowing 
an  authorization  for  the  emergency  use 
of  a  physical  restraint  to  be  in  effect  for 
up  to  12  hours  is  appropriate.  A  12-hour 
authorization  does  not  mandate  that  a 
client  must  be  placed  in  a  physical 
restraint  for  12  hours.  It  means  that  a 
client's  situation  is  so  unstable  that  the 
facility  has  determined  that  the 
continued  or  intermittent  use  of  a 
physical  restraint  might  be  needed,  and 
that  official  authorization  for  usage  can 
occur  for  a  12-hour  period.  We  also  do 
not  agree  with  the  commenter's  who 
preferred  more  frequent  releases  of 
restraints  (for  example,  release  for  10 
minutes  every  hour  rather  than  every 
two  hours  as  was  proposed).  We  note 
that  the  ACDD  in  their  past  and  recently 
released  new  standards  require  release 
for  ten  minutes  every  two  hours.  We  do 
not  believe  that  it  is  appropriate  to 
require  a  more  stringent  standard  than 
that  developed  by  experts.  Also,  to 
ensure  the  appropriate  use  of  restraints, 
the  final  rule  at  §  483.450(d)(4)  requires 
that  a  client  must  be  released  from  a 
restraint  as  quickly  as  possible,  and 
must  be  checked  every  30  minutes  while 
the  restraint  is  applied. 

Comment:  Five  commenters  objected 
to  the  proposed  rule  at  S  442.456(e) 
because  they  believe  that  clients  placed 
in  restraints  shold  be  checked  more 
often  than  every  30  minutes.  They 
expressed  concern  that  a  30-minute 
interval  between  checks  was  too  long 
and  that  it  may  be  traumatizing  for  some 
clients  to  be  left  alone  for  that  length  of 
time.  Commenters'  suggestions  ranged 
from  requiring  checks  every  15  minutes, 
to  requiring  "continuous"  observation 
by  staff. 

Response:  We  do  not  agree  that  the 
interval  should  be  shortened.  The    - 
proposed  rule  stated  and  this  final  rule 
states  that  a  client  must  be  checked  at 
least  every  30  minutes  by  staff.  We 
believe  that  to  ensure  a  chent's  physical 
safety,  it  is  sufficient  to  check  a  client  at 
least  once  every  30  minutes.  However, 
we  recognize  that  in  some  cases  a 
client's  psychological  and  physical  well 
being  might  be  enhanced  by  more 


frequent  checks,  and  for  some  of  these 
clients  continuous  visual  supervision 
might  be  appropriate.  It  is  also  true  that 
for  some  manipulative  clients,  constant 
visual  supervision  or  very  frequent 
checks  would  serve  to  reinforce 
inappropriate  behavior  and  thereby 
reduce  the  clinical  effectiveness  of  using 
the  restraint.  Therefore,  constant  or  very 
frequent  monitoring  may  be  helpful  for 
some  clients  and  contraindicated  for 
others.  Our  purpose  is  not  to  address 
every  particular  case,  but  to  stipulate 
that,  as  a  minimum  requirement,  all 
clients  in  restraints  must  be  checked  at 
least  every  30  minutes.  In  the  final  rule, 
this  requirement  is  found  at 
S  483.450(d)(4). 

Comment-  Pour  commenters  requested 
us  to  modify  the  proposed  rule  at 
S  442.456(h)  that  would  require  that  the 
opportunity  for  motion  and  exercise 
must  be  provided  for  a  period  of  not  less 
than  10  minutes  during  every  two  hours 
that  a  restraint  is  applied.  Ck)mmenter8 
suggested  that  if  a  restraint  was  worn 
by  a  client  all  night  long,  it  would  be 
unreasonable  to  wake  the  client  to  take 
the  restraint  off  for  10  minutes  every  two 
hours.  They  suggested  that  we  add  to 
the  regulations  that  the  opportunity  for 
10  minutes  of  motion  every  two  hours 
must  be  provided  only  when  a  client  is 
wearing  the  restraint  and  awake. 

Response:  We  do  not  agree.  First,  the 
burden  of  proof  would  fall  on  the  facility 
to  be  able  to  justify  why  the  continued 
usage  of  restraint  is  necessary  during 
sleeping  hours,  as  on  the  surface,  it 
would  seem  that  most  clients,  while 
asleep,  would  not  do  damage  to  self  or 
others.  However,  some  clients  may 
awaken  during  the  night  and  engage  in 
assaultive  or  aggressive  behavior.  If 
restraints  are  used  to  replace  staff 
shortages  or  in  place  of  an  active 
treatment  program  aimed  at  eliminating 
this  behavior,  then  the  rule  forbids  the 
practice.  For  those  very  small  numbers 
of  clients,  whose  behavior  might 
warrant  the  use  of  a  restraint  during  the 
night  the  provisions  pertaining  to 
motion  and  exercise  apply.  Opportimity 
for  motion  and  exercise  for  those  clients, 
who  wear  physical  restraints  that  limit 
their  free  movement  is  necessary  to 
maintain  blood  circulation  and  to  ensure 
that  clients  do  not  become  stiff  or  lose 
any  range  of  motion.  Thus,  we  have  kept 
the  proposed  requirement,  since  a 
restraint  can  cause  loss  of  range  of 
motion  to  occur  whether  the  person  is 
awake  or  asleep.  However,  if  a  restraint 
is  worn  to  deprive  a  client  of  access  to  a 
portion  or  portions  of  his  or  her  body, 
and  does  not  restrict  range  of  motion, 
then  exercise  of  the  "restrained"  area 
would  not  be  needed. 


Comment  A  few  commenters 
objected  to  the  proposed  rule  at 
i  442.4S6(i)  because  it  would  allow  a 
client  to  be  placed  in  a  totally  enclosed 
device.  Commentera  suggested  diat  if  we 
allowed  Oils  practice,  it  would  appear  c^ 
that  we  condone  "putting  a  person  in  a 
cage",  which  would  be  demeaning  and 
dehumanizing  for  the  client  and 
potentially  pose  a  fire  hazard. 

Response:  We  agree  that  the  practice 
of  putting  an  individaal  in  a  barred  or 
totally  enclosed  device  is  very 
restrictive,  and  presents  special  fire 
safety  problems.  Therefore,  we  have 
deleted  the  provision  proposed  at 
S  442.456(1)  regarding  totally  enclosed 
cribs.  Also,  it  should  be  noted,  that  we 
have  retained  in  the  final  regulations  at 
S  483.4S0(d}(7)  the  provisions  proposed 
at  i  442.456(j)  which  prohibit  die  use  of 
barred  enclosures  that  have  tops. 

Comment  Twenty-seven  commenters 
objected  to  the  proposed  regulations  at 
S  442.452(d)  because  they  would  allow 
staff  to  place  a  client  unobserved  in  a 
room  or  other  area  from  which  egress  is 
prevented  as  part  of  systematic  time-out 
program  that  meets  all  applicable 
standards.  C>ommente^  e^qirmsed 
concern  that  the  proposed  rule  would 
allow  faoiUties  to  use  "seclusion" 
inappropriately,  since  it  does  not 
identify  dw  "applicable  standards"  diat 
must  be  met  for  the  practice  to 
constitute  S  proper  use  of  time  out  The 
commenters  recommended  that  the 
regulations  clarify  diat  for  "seclusion"  to 
constitute  a  proper  use  of  time  out  it 
Uiust  be  a  procedure  in  whidi  the  cUent 
due  to  inappropriate  behavior,  is 
removed  from  a  situation  that  positively 
reinforces  that  behavior,  in  order  to 
decrease  the  frequency  of  the  behavior. 
Commenters  also  suggested  that  we  use 
the  language  of  the  conresponding 
ACDD  standard  pertaining  to  the  use  of 
time-out  rooms,  to  distinguish  the  use  of 
"time  out",  from  the  practice  of 
"seclusion". 

Response:  Our  intent  was  to  adopt  the 
criteria  used  by  the  ACDD  in  addressing 
the  issues  pertaining  to  the  use  of  time- 
out and  seclusion  since  its  criteria  are 
widely  accepted  as  reasonable 
standards.  However,  the  comments 
indicate  that  we  need  to  use  clearer 
language  in  our  attempt  to  adopt  the 
criteria  used  by  the  ACDD  to  distinguish 
"seclusion"  bom  "time-out".  Therefore, 
in  this  final  rule  at  9  483.450(c],  we  have 
consolidated  in  one  standard  all  the 
requirements  that  must  be  met  for  a 
time-out  activity  to  qualify  as  an 
acceptable  procedure,  and  have  used 
revised  language  to  clarify  our  meaning. 

Comment  Commenters  were  evenly 
divided  in  their  opinions  regarding 
whether  or  not  the  requirements 


pertaining  to  the  use  of  time  out  which 
were  proposed  at  {{  442.4S2(d). 
442.4&|{b).  and  442.454(e)  (1)  and  (2). 
should  iipply^  all  time-out  procedures, 
or  only  to  those  which  use  "devices"  as 
part  of  the  time  out 

Response:  llie  intent  of  the  proposed 
rule  was  to  prohibit  seclusion,  and  to 
regulate  the  use  of  devices  diat  are 
employed  as  part  of  a  time-out 
procedure.  As  discussed,  due  to  the 
volume  of  comments,  we  have 
reorganized  the  proposed  rule  and  have 
included  in  this  find  rule  a  separate 
standard  at  {  483.450(c)  that  specifies 
die  requirements  that  must  be  met  in 
using  time-out  rooms.  In  addition  to 
rooms,  physical  restraints  are  also 
devices  uat  can  be  used  for  the  purpose 
of  providing  time  out  Physical 
restraints,  includiag  those  that  are  used 
for  purposes  of  time  out  must  meet  die 
pertinent  requirements  in  the  standard 
concerning  physical  restraints  located  at 
8  483.450(d)  of  diis  final  rule. 

Comment  Opinions  were  expressed 
that  were  evenly  divided  concerning 
whether  oi  not  locks  should  be  allowed 
on  time-out  rooms.  Fifieen  favored  the 
use  of  locks,  and  fourteen  were  opposed. 
In  addition,  twenfy-seven  commenters 
stated  diet  diey  could  not  support  the 
proposal  on  the  use  of  time-out  rooms 
unless  it  bicluded  basic  safeguards 
regarding  the  supervision  and 
observation  (rf  clients,  time  limitations, 
training  of  staff,  and  room  safety. 

Response:  We  agree  with  the  last 
ntiup  of  commenters.  Therefore,  diis 
final  rule  specifies  die  following:  (1)  A 
client  may  be  placed  in  a  time-out  room 
only  if  placement  is  part  of  an  approved 
program  aimed  at  eliminating  the 
behavior  for  which  time  out  is 
employed;  (2)  emergency  placement  in  a 
time-out  room  must  not  occur  (3)  the 
client  in  a  time-out  room  must  be  under 
the  direct,  constant  visual  supervision 
of  staff;  (4)  the  door  to  the  room  must 
require  constant  physical  pressure  by 
staff  to  remain  closed;  (5)  placement 
must  not  exceed  one  hour;  and  (6) 
clients  must  be  protected  ftom 
hazardous  condiitions  while  placed  in 
time-out  rooms.  The  final  rule  also 
includes  other  requirements  (such  as, 
the  need  for  informed  consent,  outside 
committee  approval,  trained  staff,  and 
documentation  on  the  effectiveness  of 
previously  tried  techniques]  that  apply 
to  the  use  of  time-out  rooms,  as  well  as 
to  the  use  of  any  restrictive  technique. 

Comment  Several  commenters 
objected  to  the  proposed  rule  at 
8  442.454(dl  dtaf  would  allow  a 
professional  staff  member,  under 
extraordinary  circumstances,  to  approve 
placing  a  client  in  a  time-out  room  for 
longer  than  one  hour.  Commenters 


expressed  concern  because  they  beKeve 
the  term  "extraordinary  circumstances" 
is  too  vague  to  tie  used  as  a  standard  to 
regulate  technique  that  is  so  intrusive  to 
personal  liberties.  Also,  they  believe 
that  being  placed  in  a  time-out  room  for 
longer  than  an  hour  would  do  no  more 
for  the  client  than  serve  as  a 
punishment. 

Response:  One  hour  can  be  a  very 
long  period  of  time  for  a  client  to  be  kept 
in  a  time-out  room  and  to  be  removed 
from  positive  reinforcement.  We  have 
found  that  most  clients  leave  time-out 
rooms  within  a  very  short  period  of  time 
after  being  placed  there  (usually  within 
five  to  fifteen  minutes)  although  some 
remain  for  much  longer  periods  of  time, 
usually  on  average  around  45  to  60 
minutes.  Allowing  time  intervals  beyond 
an  hour,  we  agree  invites  potential  for 
abuse.  Therefore,  in  this  fbial  rule,  we 
have  deleted  the  provision  that  would 
have  allowed  a  professional  staff 
member  to  approve,  in  extraordinary 
instances,  the  use  of  time  out  for  longer 
than  an  hour. 

Comment  Some  commenters  objected 
to  the  requirement  proposed  at 
8  422.458(b)  that  drugs  used  for  behavior 
management  must  be  used  only  as  an 
integral  part  of  the  client's  IPP  which  is 
directed  toward  the  reduction  of,  and 
eventual  elimination  of,  the  behaviors 
for  which  die  drugs  are  employed. 
Commenters  stated  that  this 
requirement  is  too  idealistic  because 
there  are  some  individuals  whose 
inappropriate  behavior  will  never  be 
totally  eliminated  and  who  will  always 
need  the  support  of  drugs  at  a 
maintenance  level.  They  suggested  that 
the  rule  include  separate  requirements 
for  those  clients  who  are  prescribed 
drugs  for  psychiatric  disorders. 

Response:  We  disagree.  Our  concern 
is  that  there  must  be  an  aggressive 
program  to  reduce  and  eliminate  the 
behaviors  for  which  the  drugs  are 
employed,  regardless  of  the  source  or 
the  nature  of  the  diagnosis  that  is  the 
basis  for  prescribing  psychoactive 
medications.  Thus,  the  facility  must 
examine  all  the  factors  that  might  relate 
to  the  client's  need  for  drugs,  lliis 
includes  the  client's  behavior,  the  staffs 
conduct  toward  the  client,  the  family, 
the  environment,  and  other  factors  that 
might  influence  the  client's  need  for 
drugs,  as  well  as  the  diagnosis  and  the 
mecUcation  regimen.  Based  on  an 
evaluation  of  these  factors,  an  active 
treatment  program  aimed  at  the 
acquisition  of  appropriate  behavior  by 
the  cUent  and  die  eventual  elimination 
of  the  need  for  drugs  must  be  pursued 
within  the  context  of  a  team  process 
that  draws  on  the  expertise  of  all  of  its 
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member*,  inrhiding  that  of  tin      : 
physician.  { 

Comment:  Several  coouBenten 
objected  to  our  proposed  atfuukrd  at 
$  442.458  on  drug  usage,  because  m  their 
opiaion  it  did  not  adequately  address 
issues  pertaining  to  the  Deed  to  obtain 
informed  consent  from  the  ctient 
regarding  the  use  of  drugs.  Also,  they 
believed  that  the  standard  did  not 
adequately  deal  with  issues  pertaining 
to  the  prescription,  monitoring,  and 
review  of  psychotrt^M:  medicatioas. 
Commenters  stated  that  the  misuae,  and 
the  inadequate  monitoring  aad 
evaluation  of  psychotn^ic  medications 
in  mental  retaidatioo  facilities  has  be«i 
well  known  and  documented  for  years. 
They  referred  to  anport  from  the 
American  Psychiatric  Associatioa 
( APA)  that  medication  to  control 
inappropriate  behavior  may  be 
prescribed  for  as  many  as  55  percent  of 
those  with  developmental  disabilities, 
despite  research  evidence  that  seriously 
questions  the  effectiveness  of  these 
drugs  in  treating  behavioral  disorders. 
They  stated  that  the  APA  report 
indicates  that  physicians  usually  do  not 
adequately  evaluate  the  effectiveness  of 
the  medications,  prescribe  them  for  too 
long  a  period  of  time,  and  do  not 
monitor  their  side  effects  or  interacticMis 
with  other  medications. 

Response:  The  purpose  for  this 
proposed  standard  was  to  prohibit  the 
uninformed,  misguided  use  of  cheaucal 
agents  to  suppress  and  manipulate  elicit 
behavior.  Although  guidance  and 
information  are  av^lable  from 
psychopharmacologists,  psychologists, 
and  other  professionals,  on  how  to  use 
medications  in  a  facilitative  rather  than 
in  an  oppressive  way,  facilities  have 
been  slow  to  ccmsult  with  these 
individuals  in  determining  how  best  to 
utilize  drugs  for  their  clients.  Therefore, 
to  strengthen  this  standard  in  the  final 
rule,  we  have  included  several 
additional  provisions  to  safeguard 
clients  and  control  the  use  of  drugs  in 
ICFs/MR. 

The  standard  for  drug  usage  in  the 
Hnal  rule,  at  S  483.450(e)  requires  the 
following:  (1)  That  drugs  used  in  the 
control  of  inappropriate  behavior  mnst 
be  approved  by  the  interdisciplinary 
team;  (2)  that  drugs  prescribed  to  control 
inappropriate  behavior  must  be 
monitored  closely  for  desired  responses 
and  adverse  consequences  by  facility 
staff;  (3]  that  these  drags  be  gradually 
withdrawn  at  least  annually,  unless 
documented  cliiucal  evidence  indicates 
that  this  is  oontraindicated  because  of 
the  client's  conditioB.  Additionally,  the 
final  rule  requires  that,  before  approving 
the  use  of  a  drug,  the  intadiscipUoaiy 


te«sB  BHist  document  tbat  the  hannful 
effects  of  the  behavior  dmuAf  ootwcigh 
the  potenlialy  hamfid  effects  of  Ihe 
drag.  Abo.  in  aoooidaaoe  with  the  final 
rale  at  f  48X44a(f)(3Xii).  iafonnad 
consent  regarding  the  nae  of  drags  is 
required  firans  Urn  dient.  parsf  (if  the 
cheat  is  a  ninor).  or  legal  gaandiaa. 

Comment-  The  propoaed  droc 
standard  wKmld  leqahe  drnt  a  Mcitity 
must  not  use  drugs  as  poniaiuneirt,  for 
staff  convenience,  as  a  sulMtitute  Iot 
active  treatnent,  or  in  doses  that 
interfere  with  a  dienf  s  ffP.  Twelve 
commenters  asked  If  these  regalations 
would  apply  to  all  drugs,  or  only  drugs 
prescribed  to  modify  client  behavior. 
These  commenterB  suggested  that  they 
should  apply  only  to  drugs  prescribed 
for  a  dienf  8  ina^iropriate  behavior. 

Response;  We  do  net  agree  that  these 
provisions  shoidd  apply  only  to  drags 
prescribed  to  modify  behavior, 
ffistorically,  many  types  of  medications 
used  in  the  care  of  mentaBy  retarded 
individuals,  inchiding  laxatives  and 
anti-ooRvulsants,  have  been  used 
inappropriately.  Therefore,  these 
requirements  apply  to  all  medications. 

Comment:  The  proposed  rule  at 
S  442.45B(k)  would  require  that  a 
physical  restraint  used  as  a  time-out 
device  mast  be  used  only  during 
behavior  modification  exercises.  Two 
commenters  requested  that  we  define 
what  we  mean  by  "behavior 
modification  exercises". 

Response:  The  intent  of  the  proposed 
regulation  was  to  ensure  that  a  restraint 
used  as  a  time-out  device  (Like  any  other 
tiaie-out  device)  would  be  used  as  part 
of  a  formal  training  or  behavior  shaping 
program  and  to  prohibit  the  emergency 
use  of  time-out  devices. 

To  clarify  what  we  meant  by 
"behavior  modification  exerciaes",  the 
final  rule  at  S  483.450(d)(1)  states  that  a 
facility  may  employ  physical  restraints 
only  as  an  inte^al  part  of  an  IFF. 

Comment  Seven  oommenters 
requested  darificatioa  of  the  proposed 
requirement  at  f  442.454(e)(2)  that 
restrictive  programs  to  manage 
inappropriate  client  behavior  cannot  be 
implemented  until  written  consent  of  the 
client  or  his  or  her  parents  or  legal 
guardiaa  if  avaikUe,  has  beoi 
obtained.  Commenters  expressed 
concern  about  obtaining  informed 
written  ooDsent  from  nunor  diettfa,  who 
do  not  hava  parents,  or  adults  who  «e 
clearly  incoapetent.  hot  do  not  have  a 
legal  guarthaa  assigned  bacauso  Ih^ 
have  not  yet  coMyhtediowsal 
adjudicati«B  proeedaraa.  These 
commenters  MggBstad  that  far  theaa 
clients,  the  outside  Roianrittae  required 
by  the  proposed  rale  M  |442450(e),  or 


the  State**  proleciien  and  advocacy 
agency  shaaid  be  icsponaibie  for 
provkfing  oonaeut  to  Ae  use  at  • 
restrictive  prooedves. 

Response:  R  was  our  intent  to  require 
consent,  if  available,  for  the  use  of 
aversive  techniqoes  from  either  the 
client,  or  his  or  her  "perents"  (if  the 
client  is  a  nrinor),  or  a  "iegri  guardian". 
Ordinarily,  it  is  one  of  tfiese  diree 
persons  who  can  act  in  a  cfient's  behalf 
unless  someone  else  had  been 
designated  to  do  so  by  die  State.  Thus, 
by  listnig  these  three  persons,  we  did 
not  intend  to  fonit  the  State's  authority 
to  designate  someone  else  to  represent 
the  cfienL  Also,  we  are  aware  &at  in 
some  instances  a  client's  legal  status 
may  not  yet  have  been  atQt^icated. 
even  though  the  client  is  not  able  to  give 
informed  consent  That  is  why  the 
proposed  rule  stipulated  that  consent 
was  required.  "Mf  avaflaUe". 
Neverthdess.  we  believe  that  the  use  of 
the  phrase.  'If  available",  has  only 
confused  the  foanh^  of  this 
requirement  Therefore,  it  has  been 
deleted.  For  those  dients  who  are 
minors,  or  who  are  dearly  iaoonqtetent 
but  have  no  appointed  legal  guardian, 
interpretive  guidebies  w^  ejqdain  that 
written  consent  for  these  cheats  should 
be  obtained  from  someone  desipiated 
by  the  State  to  tepresmt  the  client 
However,  in  many  cases,  a  fadlity 
would  serve  as  an  advocate  for  d^se 
clients  by  trying  to  facilitate  the  timdy 
adjudication  ol  their  legal  status. 

Comment:  Several  comaenters 
submitted  additional  opinions  oo  die 
proposed  requirement  at  f  442j454(e)(2), 
that  would  prohibit  restrictive  programs 
from  being  impleaientad  until  consent 
was  given.  Some  objected  to  requiring 
that  consent  ba  obtained  only  if  it  is 
available.  They  felt  that  this 
requirement  was  so  vagne  that  it  would 
allow  a  facility  to  iaplanent  an 
intrusive  program  without  making  a 
sufficient  effort  to  obtain  consent.  For 
example,  tf  a  guardian  was  not 
"avail^ile"  to  give  consent  by  phone,  a 
facility  might  not  make  any  additional 
efforts  to  obtoin  consent  Also,  a  few 
commenters  fdt  that  a  legally  ompetent 
adult  would  never  consent  to  receiving 
aversive  oonditioateg.  Others  believed 
that  it  was  anreasonable  ferns  to 
require  for  incoipetont  dients,  who  do 
not  have  a  legal  guardian  because  their 
status  had  not  been  acQodicated,  that 
legal  gaardjanship  anst  be  established 
in  order  to  obtain  reqaared  consent.  One 
commenter  reqaeatod  us  to  state 
expUdtfy  to  the  tsui  nrie,  that  fedure  by 
a  client  to  give  cenaent  to  a  lestiictive 
program,  wo^  not  be  yoands  for 
discharge  from  die  fadlity. 


Response:  As  discassad  in  the 
previous  reipoase.  we  have  deleted 
from  the  rale  the  phrase,  "as  available", 
because  of  the  ooofoaion  it  had  caasad. 
Also,  the  final  mle  does  not  reqiaie  that 
legal  guaidiaoahip  be  estabhshed  fior  an 
adult  client,  or  a  aunor  chdd  arithoat 
parents,  who  is  unable  to  give  farfonaed 
conseat.  hat  whose  legal  status  has  not 
yet  been  adfudicated.  in  those  casea.  we 
believe  it  is  saffirirnt  far  aoaaeone 
designated  hy  the  State  as  die  cBent's 
representative,  to  approve  the  use  of 
intrusive  treateeBt  until  die  chrat's 
status  has  been  ai^odicated  and  a 
guardian  appointed.  Also,  we  know  that 
clients  arc  Bol  only  able  to,  bat  do  ia 
fact  give  inhanwd  ooaaent  fat  iatrusive 
programs  to  be  conducted.  However,  we 
believe  thatdw  oaae  salient  issue  is 
whether  or  net  lefosal  to  give  oonsent 
for  a  restrictive  praoedure  would  be 
automatic  gnonads  for  ilisfhnigii  from 
thr  fnrilitjr  Whrn  n  fliiiul  iifasss  to 
give  consent  to  aa  aversive  pnoedare, 
the  facility  mast  first  review  its 
documentatioa  to  enauK  that  aU 
techniqaee  that  are  mote  podtive  or  less 
intrusrve  have  been  tried  aad 
demaastraled  to  be  meSective.  If  all  less 
intrasive  techniques  have  been  proven 
to  be  inefiediva,  then  die  facility  mast 
dedde  how,  if  at  all,  it  can  oartinwe  to 
meet  the  active  treatment  needs  of  the 
client  tf  a  iacalily  believes  that  it  cannot 
meet  the  active  trealuuflat  needs  of  the 
client  unless  it  provides  die  intnsive 
techniqae  far  which  consent  has  been 
refused,  this  oodd  ooaatitote  pounds  for 
discharge.  However,  ahodd  the  client 
waat  to  ooBteat  the  dischacge.  he  or  she 
has  the  right  to  pursue  legal  redress. 

Comment  One  commcBtei  suggested 
that  die  proposed  rote  at  $  44Z.454(e)(Z). 
which  would  allow  resbictive  programs 
to  be  conducted  Ofdy  with  wTMea 
consent  be  amended  to  require 
"informed"  written  eonsent. 

Reqionse:  It  was  our  intent  to  require 
informed  consent  Howevec  to  ensure 
that  diis  is  deady  onderstood,  die  final 
rale  at  fi  483.440(f)(3nfi)  specifically 
states  that  informed  written  consent  is 
required. 

Comment  Four  commenters  i^pntoH 
that  we  mandRte  that  physicians  and 
behavior  maaagemeat  fppcialists  must 
partidpale  on  die  intezdisdplinaiy 
teams  of  those  dieats  who  n*"^ 
programs  to  chaqge  inappropriate 
behavior.  ComaenteES  stated  that  this  is 
necessary,  because  the  development  of 
effective  programs  to  nmnj^a 
inappropriate  diaat  behavioE.  which 
may  oMassitate  addceasiag  such 
problama  as  drag  asi«e  and  detenoiniag 
whether  ofganidty  is  the  cause  of  the 


client's  behavior,  should  only  be  done 
by  qualified  aad  experienced  p«*f««»«»fj 

Response:  We  appreciate  the  intent  of 
the  oommentere.  We  believe  die 
proposed  requirement  at  fi  442.444(a) 
would  ensure  adequately  that  dicae 
professionals  who  are  needed  to 
develop  effective  programs,  would 
participate  oo  eadi  chenf  s  team. 
However,  to  fntfaer  clarify  our  intent 
die  language  of  dw  faai  rale  at 
S  483.4M(c)(l)  requires  that  a  dient's 
intenhad^dinary  team  must  represent 
those  professions  and  dtsdpiines 
relevant  to  each  dienf  s  needs  as 
identified  in  the  chenf  e  ooaiprehensive 
assessment  and  to  the  dedgn  of 
programs  to  nwet  the  cfienf  s  needs. 
Moreover,  we  do  not  agree  that  it  is 
necessary  for  those  professtonals  naaied 
by  the  commenters  to  participate  on  the 
team  of  every  dieni  who  needs  a 
progEam  to  managp  inapprt^ate 
behavior.  Whether  or  not  these 
professionals  are  needed  will  depend  on 
the  particular  behavior  management 
needs  of  die  dient.  Also,  participation 
on  the  team  may  vary  at  times 
contingent  upon  whether  the  task  the 
team  is  completing  pertains  to  the 
design,  implementation  or  review  of  the 
dient's  IPP. 

Comment  Five  commenters  were 
concerned  diat  we  did  not  require  staff 
who  implement  restrictive  programs  to 
be  trained.  A  few  of  these  commenters 
specifically  stressed  Uie  importance  of 
requiring  training  for  staff  who 
implement  restraint  programs. 

Response:  It  was  oar  belief  that  this 
issue  was  addressed  by  the  proposed 
provisions  at  §  442.430(c),  which  would 
mandate  that  staff  must  be  able  to 
demonstrate  the  dulls  and  techniques 
necessaiy  to  implement  the  IPPs  for 
each  client  under  their  care,  and  the 
proposed  provisions  at  1 442.458(e) 
which  would  require  that  staff  applyii^ 
restraints  must  be  trained  in  tteir  use. 
However,  we  have  conduded  that  it 
was  necessary  to  add  a  provision  in  the 
final  rule  at  (  483.430(e)^)  to  require 
staff  training  on  all  tnrhnitiiins  to 
manage  inappropriate  behavior,  as  well. 

CoBuneat  Two  commenters 
recomoieoded  that  the  regulation  require 
that  baseline  data  be  kept  on  all 
programs  which  are  far  the  purpose  of 
managing  inappropriate  client  behoNor, 
so  that  the  pattern  and  frequemy  of 
such  behavior  can  be  assesaad. 

Besponae:  We  a^ee  diat  such  date 
should  be  kept  The  facility  is  required 
by  the  final  lagdations  at 
S  483.4S0(bXlWiii)  to  demonstrate  die 
ineffectiveaeas  of  all  previously  fried 
behavior  ffhsfing  techniques  prior  to  the 
use  of  more  restrictive  tedmiques. 


Therefore,  it  is  already  iaqdkatfy 
required  that  baseliae  date  anist  be 
maintained.  The  fadfify  wooid  not  be 
able  to  evaiaate.  writboiut  baselme  data, 
the  effectiveness  of  previoody  tried 
programs  aad  teduuqnes  to  manage 
inappropriate  behavior.  Furthermore, 
S  4S3.440(e)  of  the  final  rale  requires  diat 
data  peiteiaiag  to  the  acoompltahneot 
of  criteria  spedlied  to  IPP  ol^ectives 
muit  be  does— .u tod  in  measurable 
terns. 

Comment  One  ooaanenter  requested 
that  we  spedfy  how  often  programs 
designed  to  manage  inappropriate  cfient 
behavior  mast  be  reviewed  for 
effectiveness.  This  commenter  believes 
that  since  we  have  deleted  the  existing 
requirement  that  cbent  IFPs  be  reviewed 
monthly,  we  no  longer  have  a 
mechanism  to  ensure  that  restrictive  and 
intrasive  programs  wifl  be  reviewed  and 
revised  as  often  as  needed. 

Response:  We  appreciate  the 
commenters'  concern,  but  believe  it 
would  be  to  prescriptive  to  spedfy  how 
often  these  programs  must  be  reviewed. 
In  accordance  with  die  final  rule,  a 
cUent's  IPP  (indudbig  any  IPP  objective 
targeted  to  eliminate  maladaptive 
behavior}  must  be  revised  as  needed. 
We  beheve  that  the  facility  should 
develop  its  own  process  for  ensuring 
that  this  is  accomplished  effectively. 

CommentTv/o  commenters  suggested 
that  we  should  not  require  facilities  to 
describe  in  a  client's  IPP  all  the  methods 
that  are  used  to  manage  inappropriate 
client  behavior,  such  as  the  appUcation 
of  "house  rules"  or  "standard 
contingendes"  that  apply  to  all  clients 
in  a  residence. 

Response:  We  do  not  agree.  In 
applying  "house  rules"  or  "standard 
contingendes,"  which  pertain  to  aJJ 
clients  in  a  residence,  the  facilify  must 
still  take  into  account  the  individual 
needs  of  each  client  and  ensure  that  if 
any  contingencies  result  in  the 
abrogation  of  client  rights  or  protections, 
that  this  does  not  amount  to  neglect  or 
abuse.  AU  the  ob)ectives  for  which  the 
client  is  being  frained  must  be  induded 
in  the  IPP.  If  it  is  in  a  client's  best 
interest  to  participate  in  a  program,  in 
which  contingencies  are  applied  based 
on  the  cheat's  behavior,  thai  there 
should  be  a  ocMrrespondii^  behaviaral 
objective  in  the  dienf  s  IPP,  so  that  the 
effects  of  the  program  on  the  dient  and 
the  use  of  the  oontiageodes,  can  be 
evaluated  by  the  teaaL 

Comment  One  commenter 
recommended  that  the  prapeaed 
requfaement  at  1 442i444(dK6).  diat  an 
IPP  must  include  the  arritten  strategies 
wldeh  are  to  be  used  to  reach  the 
objectives,  should  be  waived  for  those 
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objective*  diat  ore  designed  to  eUminate 
maladaptive  behaviors.  The  commenter 
stated  that  these  written  sbvtegies  are 
usually  very  long  (two  to  six  pages). 
Therefore,  if  they  arc  included  as  part  of 
the  IPP,  they  would  make  the  document 
too  bulky. 

Response:  As  discussed  eariier  in  this 
preamble,  the  proposed  rule  has  been 
revised  and  the  final  regulations  at 
S  483.440(c)(6Kii)  no  longer  require  that 
the  IFP  include  the  strategies  to  be  used, 
but  only  that  it  identify  the  location 
where  program  strategy  information  can 
be  found. 

Comment  A  few  commenters 
recommended  that  we  require  each 
facility  to  have  a  "behavior 
management"  review  committee  in 
addition  to  the  specially  constituted 
committee  required  by  the  proposed  rule 
at  S  442.450(e).  These  commenters  felt 
that  the  rule  should  require  each  facility 
to  establish  a  separate  committee 
consisting  of  members  with  expertise  in 
behavior  management  in  order  to  ensure 
that  proposed  restrictive  and  aversive 
programs  were  technically  appropriate, 
and  that  a  client's  rights  were  not 
abridged. 

Response:  We  appreciate  the  concern 
of  the  commenters,  but  we  believe  that  it 
would  be  too  prescriptive  to  require  the 
establishment  of  another  committee  in 
addition  to  the  one  required  by  the  final 
rule  at  {  483.440(f)(3).  However,  as 
mentioned  before,  we  have  included  in 
the  final  rule  at  §  483.440(^(3)  that  a 
qualified  person  or  persons  who  have 
either  experience  or  training  in 
contemporary  practices  to  change 
inappropriate  client  behavior  must  be  on 
the  outside  committee. 

Comment  One  commenter  expressed 
confusion  about  the  meaning  of  the  term 
"punishment",  as  used  in  the  proposed 
rule  at  §  442.458(a)  that  would  prohibit 
the  use  of  drags  as  a  punishment.  The 
commenter  could  not  determine  if  our 
intent  was  to  use  it  in  a  generic  sense,  to 
mean  "discipline",  or  to  use  it  as  it  is 
clinically  defined. 

Response:  The  word  "punishment",  as 
used  for  example,  in  the  proposed  rule 
concerning  physical  restraints  and  drug 
use  at  {|  442.456(8)  and  4e.458(a), 
respectively,  means  the  application  of 
very  intrusive  measures  (such  a»    { 
physical  restraints)  in  order  to 
"discipline"  a  dient.  To  clarify  our 
intent,  we  have  referred  to  "disciplinary 
purposes"  in  the  final  rule  at 
S  4a3.450(b)(3),  instead  of  punishment 

Comment  A  few  commenters  felt  that 
the  proposed  requirement  at 
S  442.452(c).  «^ch  would  prohibit  staff 
fiom  laiog  corporal  punishment,  or 
verbal  phjrsical,  or  sexual  abiise,  would 
have  been  given  greater  importance  if  it 


was  relocated  to  the  itandafii 
concerrang  staff  treatment  of  cUenfei  at 
S442.424. 

Response:  We  agree.  We  have  made 
revisions  so  that  this  standnd  for  staff 
treatment  of  clients  in  tfie  final  rule  at 
f  483.420(d)  now  includes  the  provisions 
on  the  mistreatment  of  clients  that  were 
originally  proposed  at  1 4i2j452(c). 

Comment  One  commenter 
recommended  that  we  require  fedlities 
to  have  special  procedures  to  review 
their  behavior  management  programs 
that  result  in  contingencies  that  may 
abridge  clients'  rights  or  protections. 

Response:  We  do  not  agree  that  this  is 
necessary.  The  outside  committee, 
which  is  required  by  the  final  rule  at 
483.440(0(3).  already  has  the 
responsibility  of  ensuring  that  client 
rights  are  protected. 

Y.  Professional  Program  Service* 
(Proposed  §  442.460:  Final  §  483,430(b)) 

Comment  Several  commenters 
criticized  the  proposed  requirements  at 
9  442.480  (ep)  through  (e)(9),  regarding 
professional  qualifications.  These 
commenters  stated  that  our  emphasis  on 
"credentials",  such  as  requirements 
pertaining  to  academic  degrees,  work 
experience,  or  membership  in 
professional  associations,  did  not 
guarantee  provision  of  quaUty  services, 
and  was  extremely  prescriptive  and 
inconsistent  with  our  stated  intent  to 
develop  outcome-oriented  standards. 
They  suggested  instead  that  work 
performance  should  be  stressed.  They 
also  stated  that  if  employment 
credentials  were  required  for  certain 
positions,  that  they  should  be  the  same 
as  those  specified  in  State  licensure  and 
certification  standards.  Others 
recommended  that  State  licensure 
requirements  should  be  waived  for  those 
unlicensed  professional  and 
paraprofessional  staff  who  work  under 
the  (Urect  supervision  of  licensed 
professional  personnel. 

Response:  One  of  the  most  important 
requirements  in  the  ICF/MR  regulation 
is  that  each  client's  active  treatment 
program  must  be  developed  and 
implemented  by  qualified  staff. 
However,  we  agree  that  requiring  staff, 
who  meet  State  licensure  requirements, 
to  meet  additional  qualifications,  is  too 
"process"  oriented.  Therefore,  we  have 
amended  the  proposed  rule  so  that  only 
staff  who  do  not  fall  under  the 
jurisdiction  of  State  licensure  or 
certification  requirements  must  meet  the 
professional  quallficationa  listed  in  the 
final  regulation  at  §  483.430(b). 
Moreover,  if  there  is  no  conflict  with 
State  licensure  and  certification 
requirements,  we  will  now  allow 
facihties  to  utilize  professionals-who  do 


not  meet  die qoallficatioiis  apadfledin 
the  final  rulr  at  1 48a^480(b}(5Xi}  through 
(5Hx).  if  it  can  be  d«non»tra«Bd  dtat 
clients'  IPPs  aia  being  successfully 
implemoited.  Ragaimess,  there  must  be 
a  foundation  of  knowledge  that  can  be 
drawn  upon  in  the  facility,  and  we 
believe  that  setting  qualifications  for 
professionals  helps  lo  ensure  (but  does 
not  guarantee)  that  needed  knowledge  is 
available.  Also,  we  have  consolidated 
into  a  single  requirement  at  §  483.430(b) 
of  the  final  rule,  the  various  references 
in  the  proposed  rule  to  the  standard  that 
professional  staff  must  be  licensed, 
certified,  or  registered  if  required  by 
State  law.  It  is  importan|  to  note  that  the 
final  regulations  do  not  specify 
qualifications  for  positions,  but  rather 
set  qualifications  for  those  who  are 
referred  to  as  "professional"  staff. 

Comment  A  few  commenters  stated 
that  the  educational  qualifications 
required  by  the  proposed  rule  at 
S  442.460(e)(6)  would  decrease  the 
number  of  social  workers  eligible  to 
provide  professional  services  in  ICFs/ 
MR.  Commenters  suggested  that  we 
either  retain  the  requirements  of  the 
current  rule,  or  include  a  "grandfather" 
clause  to  allow  those  who  meet  the 
existing  requirements  to  continue  in 
their  present  positions. 

Response:  We  disagree.  Under  the 
final  rule,  for  a  person  to  be  designated 
as  a  "social  worker",  the  penon  must 
meet  the  qualification  requirements  at 
S  483.430(b)(6)(vi),  or  be  licoised  or 
certified  as  a  social  worker  by  the  State. 
However,  while  a  person  who  is  not 
qualified  as  a  social  worker  may  not  be 
referred  to  as  a  social  worker  per  se: 
nevertheless,  such  a  person  may  be  able 
to  provide  social  services  in  an  ICF/MR 
if  ^ere  Is  no  conflict  with  State  law  and 
as  long  as  the  clients'  needs  are  being 
met  The  final  rule  at  S  483.430(b)(5)(xi) 
allows  facilities  to  utilize  staff  to 
provide  professional  services  who  do 
not  meet  the  qualifications  specified  at 
{  483.430(b)  (5)(i)  through  (S)(x),  if  it  can 
be  demonstrated  that  clients'  IPPs  are 
being  successfully  implemented. 
Furthermore,  the  proposed  rule  does  not 
raise  the  standards  that  must  be  met  by 
those  who  functi(ni  as  qualified  mental 
retardation  professionals.  In  accordance 
with  the  existing  regulations,  those 
individuals  who  have  a  bachelor's 
degree  in  a  human  services  field,  and 
who  have  three  years  of  experience 
working  under  the  supervision  of  a 
social  woricer,  can  funcfldn  as  qualified 
mental  retardation  professionals.  Under 
the  new  rule,  these  persons  can  still 
function  ai  quaUfiAd  liienta}  retardation 
professionab,  becaiise  the  final  nde  at 
1 483.4a0(a)  does  not  require  ^oallfied 


mental  retardation  pwfcsaiaiiub  to  laeet 
one  of  the  standards  at  S  483.488(b)  (5)0) 
thread  (x|.  wfeick  apply  «»  epedflc 
categofioB  of  pMfsa^anri  progpwn  staff, 
since  staff  wdw  neel  die  requnenaenls  at 
para^apb  (SXx}  of  the  seolian  auy  also 
qaal%  «a  qualified  Btental  wtwdatiaa 
professioiiids. 

Comment  A  few  comraenten 
criticized  tka  psopased  reqaired 
quafificatioBS  for  professional  program 
staff,  at  f  44r«i0(e),  as  bai«  too  lax. 
Commenters  stated  diat  seBeraRy, 
graduates  from  amet  professional 
educational  programs  have  no  training 
or  experience  in  working  wiife  persons 
with  mental  retardafion  or 
devebpmental  disabilities.  Hierefore, 
they  suggested  that  all  professional 
program  staff  aboald  be  reqoked  to  have 
the  equivalent  of  one  year  of  either 
completing  ooarseworfc  pertaining  to 
mental  retardation  or  o^er 
developauntal  disabilities,  or  working 
directly  widi  die  H7/KR  population. 

Response:  We  disagree.  We  betiere 
the  commenters'  suggestion  pertaining 
to  required  course  work  and  wmk 
experience  is  too  prescriptive,  «h1 
would  interfiMe  widi  a  fedlity's  abflity 
to  recrait  qualtfied  professional  staff. 
We  agree  that  many  professioflal 
ti-aii»i^  pro^wns  do  not  include  distinct 
coursewoik  on  the  natore  of  mental 
retaidatioB  or  devekipaiental 
disabilities,  and  nany  gradmtes  from 
these  prograns  have  no  experience 
working  with  this  popalation.  However, 
we  believe  that  moat  profeesional 
educational  pro-ams  in  the  field  of 
huBian  senrices,  provide  training  that 
can  be  adapted  by  padoates  to  enaUe 
them  to  work  effectively,  as 
professionala.  in  ICFs/MR.  Therefore, 
since  the  commentecs'  suggested  change 
would  not  allow  feciKties  to  hire  diese 
individuals  lor  professioaal  positions, 
we  have  not  included  it  in  the  final  nde. 
Nevertheless,  we  believe  that  a  facility 
should  recndt  and  hire  the  most 
experienced  aad  knowledgeable 
prafeasiaMl  staff  that  it  cm.  Also,  in 
coanection  widi  this  coBunent.  onder  die 
final  ngulaiian  ^  {  483.430.  a  facility 
must  provide  each  employee  with  initial 
and  contaiBing  trainiqg  that  enables  the 
employee  to  perform  bis  or  her  daties 
effectively,  ^dendy.  aad  oompetenfly. 

Commeia:  A  fear  cooanenters 
criticiaedthe  ptopoaed  qualifintioBs  ai 
§  442.4i8(e)  faacause.  in  some  instances. 
a  professiood  was  reqaired  only  to  tw 
eligibfe  foi^'  cectificalion,  rather  than  be 
certified  ortegistcaed  by  die  applicable 
professional  aasoefatf  on.  Tliese 
commenters  staled  diat  this  standard 
was  too  lenient  and  that  the  ngdUtton 
should  nqain  that  these  inofessionats 
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be  oeitifled  wMun  a  specified  period  of 
time. 

Response:  For  the  regdations  to 
reqmre  that  staff  must  be  certified  with 
a  particular  professional  association, 
rather  than  to  require  diem  to  be  e||^le 
for  certification,  wodd  mean  diat  HCFA 
was  mandating  that  certain  ICF/NOl 
staff  most  be  menlbers  of  or  affHiated 
with  specific  professional  associations. 
We  do  not  believe  that  it  would  be 
appropriate  for  HCFA  to  include  audi  a 
requirement  in  die  regulation. 

Comment  Some  commenters  found 
the  proposed  requireraeats  at  {  442.450 
that  specify  die  experience 
qualifications  of  a  qualified  mental 
retardation  professional  and  at  ]  442.460 
that  state  tin  academic  requirements  for 
a  qualified  mental  retardation 
professional,  to  be  duplicative  and 
unclear.  A  few  commenters  suggested 
that  we  identify  the  titles  of  those 
professional  positions  which  may 
qualify  a  person  to  be  a  qualified  mental 
retardation  professionaL  and  spedfy  die 
required  credentials  for  these  positions. 
Other  commenters  suggested  Ihat  all 
provisions  relating  to  the  qualifications 
of  qualified  mental  retardation 
professionals,  located  in  the  proposed 
§  442.450,  should  be  relocated  to 
{442.460. 

Response:  We  do  not  agree  that  die 
changes  suggested  would  improve  the 
readability  or  clarity  of  the  relations. 
We  believe  that  the  nde,  without  the 
suggested  chaises,  deariy  identifies  the 
professional  requirements  that  must  be 
met  for  a  person  to  qualify  as  a  qualified 
mental  retardation  professional.  These 
requirements  are  contained  in  the  final 
regulations  st  S  483.430(a). 

Comment  A  few  coaunenters 
questioned  the  need  of  establishing 
required  job  quaiificatioBS  for  some 
paraprofessiona)  positions  (that  is. 
occupational  therapy  assistants  and 
physical  therapy  assistants),  while  not 
including  required  qualifications  £ar 
others,  such  as  teaclier  assistants  and 
recreation  assistants.  These  ooaunenters 
suggested  that  to  be  consialent.  are 
should  either  estabtiafa  required 
qualifications  for  all  paraprofessionai 
positions,  or  f  o;  none  of  them. 

Response;  Qodificatians  were 
included  ia  the  proposed  rtgdstions  for 
occupatiooal  and  physical  therapy 
assistants  becaose  national  atandards 
exist  for  these  two  positions  that  have 
been  established  by  their  national 
associations.  We  birve  not  included 
teacher  assistant  atandards  becaose  we 
do  not  believe  diat  there  are  national 
employment  standards  estaMiShed  for 
die  pmition  of  teadier  assistant  or  for 
any  other  paraprofessional  position  diat 


is  frequently  employed  in  iCFs/^n.  B 
should  be  noted,  however,  that  if  these 
"assistants^*  have  lees  than  a  bachelor's 
degree,  they  cannot  serve  as  qualified 
mental  retardation  professionals. 

Comment  A  few  commenters, 
including  the  applicable  national 
professional  assodadon.  criticized  the 
proposed  professional  standards  for 
occupational  therapists  at 
S  442.460(e)tl],  and  occupational 
therapy  assistants  at  S  442.460(e)(2)  that 
would  require  that  incfividuals  in  these 
positions  be  eligible  for  certification  by 
their  national  assodation.  or  a  graduate 
of  a  program  accredited  by  that 
association.  The  oommenters  asserted 
that  these  two  requirements  are 
redundant  since  a  graduate  of  a 
program  accredited  by  the  American 
.  Occupational  Tlierapy  Association, 
would  also  be  eligible  for  certification 
by  that  association.  Therefore,  the 
commenters  suggested  that  we  delete 
the  proposed  provisions  requiring 
graduation  from  an  accredited  program. 

Response:  We  agree.  The  proposed 
provisions  requiring  ^aduation  from  an 
accredited  program  have  not  been 
included  in  this  final  rale. 

Comment  The  iMoposed  professional 
qualifications  at  S  442^4ea(e)(5).  diat 
would  require  that  a  person  must  have 
at  least  a  master's  degree  in  psychology 
in  order  to  be  designated  as  a 
psychologist  elicited  widely  varying 
comments.  Suggestions  for  changes 
included  various  oomlnnations  ai 
requirements  reganhng  the  type  of 
degree,  the  credentials  of  the  person 
who  supervises  the  psychologist,  and 
the  number  of  years  of  experience 
necessary  to  be  "qualified."  For 
example,  ooe  commenter  stated  that  a 
person  with  a  bachelor's  degree  in 
psychology  should  be  aUowed  to 
practice  as  a  psychologist  if  his  work  is 
supervised  by  a  psychologist  Mrith  a 
master's  or  doctoral  degree.  Another 
commeirter  snggested  that  to  be 
consistent  with  other  Federal  programs 
(such  as  the  Civilian  Health  and 
Medical  Program  of  the  Uniformed 
Services  (CHAMPUS),  Sodal  Security 
Disability  Insurance  (SSDI).  and  the 
Federal  &nployee  Health  Benefits 
Program)  only  Ph.D.  level  psychologists 
should  be  considered  qualified  to 
provide  psychological  services  to  clients 
of  ICFs/MR. 

Response:  Uoenswe  or  certification 
requirements  in  most  States  require 
psychologists  to  have  at  least  a  master's 
degree  in  order  to  provide  professional 
services.  Requiring  psychologists  to 
have  at  least  a  mastei's  degree  to 
qualify  to  provide  psychological  services 
is  a  widefy  accepted  standard.  Thus,  in 
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those  States  where  there  are  no    . , 
applicable  State  licensore  requirements, 
we  believe  it  is  appropriate  to  require  a 
master's  degree  as  a  minimnm 
qualification  for  a  person  to  be 
designated  as  a  psycholo^t 

Comment  One  commenter  pointed  out 
that  the  proposed  regulation  at 
i  442.460(e)(5),  which  would  require  a 
psychologist  to  have  a  master's  degree 
from  an  accredited  program,  is  not  an 
appropriate  requirement  because  the 
American  Psychological  Association 
accredits  only  doctoral  level  programs. 
The  commenter  suggested  that  we  delete 
the  word  "program"  and  substitute  the 
word  "school". 

Response:  We  agree.  In  the  final  rule, 
at  9  483.430(b)(5)(v)  we  now  use  the 
word  "school"  rather  than  the  word 
"program". 

Comment  One  commenter  criticized 
the  proposed  rule  at  S  442.460(e)(6)(iii) 
because  it  would  allow  a  person  with  a 
bachelor's  de^ee  in  social  woric  to 
practice  as  a  professional  social  worker. 
The  commenter  believes  a  master's 
degree  should  be  required. 

Response:  We  disagree.  Technically,  a 
person  with  a  bachelor's  degree  might 
not  be  as  qualified  to  provide  social 
services,  as  a  person  with  a  master's 
degree.  However,  the  Council  on  Social 
Work  Education  accredits  professional 
training  programs  at  the  bachelor's 
degree  level.  Therefore,  we  do  not 
believe  it  is  necessary  to  stipulate 
standards  in  excess  of  that 

Comment  Several  commenters 
recommended  that  we  amend  the 
proposed  rule  at  $  442.460(e)(7)(i] 
requiring  that  speech  and  language 
pathologists  or  audiologists  must  be 
eligible  for  certification  by  the  American 
Speech,  Language,  and  Hearing 
Association  (ASHA),  in  accordance  with 
the  requirements  that  the  Association 
has  in  effect  at  the  time  of  this  rule's 
publication.  Commenters  stated  that  by 
using  the  proposed  language,  the 
regulation  would  be  out-of-date  as  soon 
as  ASHA's  requirements  changed.  They 
suggested  that  this  would  be  avoided  if 
the  rule  referred  to  ASHA's  "current 
requirements",  instead. 

Response:  We  agree  with  the      I 
commenters'  recommendation  and  have 
deleted  the  reference  to  the  time  of 
publication  of  the  regulation  (see 
9  483.430(b)(5)(vii)  of  the  final  rule).  We 
have  not,  however,  made  a  specific 
reference  to  "current  requirements". 
HCFA  keeps  abreast  of  changes  that  are 
made  to  the  professional  standards  of 
organizations  and  will  amend  this 
regulation  as  appropriate.  j 

Comment  Several  commenters 
objected  to  the  proposed  language  at 
9  442.460(e)(8)  that  would  allow  an 


individual  to  qualify  as  a  professional 
recreation  staff  member  by  having  a 
degree  el^r  in  recreation  or  in  a 
specialty  area  such  as  art.  dance,  music 
physical  education,  or  recreation 
therapy.  Commenters  stated  that  an 
individual  with  a  degree  in  recreation 
receives  much  less  training  and 
experience  in  woridng  with  the  disabled 
population  than  indi^duals  who  have  a 
degree  in  one  of  the  creative  art 
specialty  areas  named  in  the  proposed 
rule.  Therefore,  because  of  the  distinct 
differences  in  the  training  and 
experience  they  receive,  the  commenters 
recommended  that  the  qualification 
standards  for  professional  recreation 
staff  members  should  be  completely 
separate  from  those  that  apply  to 
individuals  training  in  one  of  the 
creative  art  specialty  areas.  Some 
commenters  also  objected  to  the 
proposed  language  at  9  442.460(e)(8) 
because  it  would  allow  a  person  with  a 
fine  arts  degree  in  music,  art  or  dance  to 
qualify  as  a  professional  staff  member 
in  an  ICF/MR.  even  though  the 
individual  may  not  have  had  training  in 
how  to  work  with  special  populations. 
Therefore,  they  suggested  that  the 
regulation  specifically  require  that 
individuals  trained  in  music,  art,  or 
dance  must  have  degrees  in  music 
therapy,  art  therapy,  or  dance  therapy, 
to  qualify  as  professional  staff  members. 

Response:  We  have  retained  the 
proposed  language  in  these  final 
regulations.  We  believe  that  the  thrust 
of  the  comments  is  that  within  the 
universe  of  individuals  appropriate  to 
serve  as  recreation  staff,  distinctions 
can  be  drawn  based  on  education  and 
training.  None  of  the  commenters 
suggested  that  the  universe  of 
individuals  covered  under  the  language 
of  the  proposal  would  not  be  suitable  as 
recreaticHi  staff.  Since  our  objective  in 
these  regulations  is  to  provide  flexibilify 
to  the  extent  feasible,  we  see  no  useful 
purpose  in  drawing  additional 
distinctions  within  the  universe.  We 
expect  that  ICFs/MR  will  employ  those 
individuals  necessary  to  achieve  the 
desired  outcomes. 

Comment  Some  commenters 
.  criticized  the  proposed  rule  at 
9  442.460(e)(8)  because  it  would  require 
professional  recreation  staff  members  to 
have  a  bachelor's  degree.  These 
conmienters  stated  that  this  was  too 
strict  a  requirement  and  would  decrease 
the  number  of  people  who  could  qualify 
for  this  position.  Tliey  suggested  that  we 
either  retain  the  qualification 
requirements  for  recreation  staff 
members  contained  in  existing 
regulations,  or  that  we  include  a 
"grandfather"  provision  to  allow  those 
who  occupy  this  position  ciirrently,  to 


continue  to  do  so  under  final 
regulations. 

Responsa:  Under  current  regulations 
at  section  1 442A83(b).  a  person  with 
sufficient  experienoe  and  proficiency 
may  qtialify  to  conduct  the  recreation 
program  fix  an  ICF/MR.  even  though  the 
person  does  not  have  a  bachelor's 
degree  in  recreation.  Under  this  final 
rule,  these  parsons  may  still  qualify  to 
perfoim  diia  ftmction,  because  the  nde 
at  9  483.430(b)(5)(xi)  does  not  require 
that  a  person  has  to  be  designated  as  a 
professional  recreation  staff  member  to 
provide  these  services  to  clients. 
Nevertheless,  if  they  are  not  licensed  or 
certified  in  their  State,  these  persons 
would  not  be  able  to  call  themselves 
*^rofe8sional  recreastion  staff" 
members  unless  they  have  a  bachelor's 
degree  in  recreation.  However,  we  do 
not  believe  that  "grandfathering"  is 
necessary,  because  the  new  rule,  and 
the  existing  rule,  allow  individuals  who 
have  sufficient  experience  and 
proficiency  to  conduct  recreation 
programs  for  ICFs/MR. 

Comment  Several  commenters 
expressed  concern  that  since  the 
professional  qualifications  for  dietitians 
were  included  in  the  proposed  standard 
for  facilify  staffing,  at  9  442.428(f) 
instead  of  in  the  proposed  standard  for 
professional  program  services,  at 
9  442.460,  dietitians  would  not  qualify  as 
qualified  mental  retardation 
professionals.  This  would  happen 
because  the  proposed  rule  at 
9  442.450(a)(3)(iii)  would  include 
individuals  who  hold  a  bachelor's 
degree  in  a  professional  category  listed 
at  9  442.460  among  those  who  qualify  to 
be  qualified  mental  retardation 
professionals.  Therefore,  they  suggested 
that  we  relocate  the  qualifications  for 
dietitians  to  the  standard  on 
professional  program  services,  at 
9442.460. 

Response:  We  agree  and  have 
transferred  the  provisions  of  the 
regulation  regarding  the  required 
qualifications  for  professional  dietitians 
to  the  standard  for  professional  program 
services  contained  in  final  regulations  at 
9483.430(b)(5)(bc). 

Comment  Twenty  commenters 
criticized  the  proposed  rule  at 
9  442.460(e)(9)  because  it  would  not 
allow  persons  with  a  bachelor's  degree 
in  psychology  to  function  as  human 
services  professionals.  The  proposed 
rule  at  9  442.460(e)(9)  states  that  a 
human  services  professional  must  be  a 
person  with  at  least  a  bachelor's  degree 
in  a  human  services  field,  other  than 
those  mentioned  in  9  442.460(e)(1) 
through  (e)(8)  of  this  section.  Tba 
proposed  9  442.460(eH5)  spedficcdly 
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mentioned  psychology  and  would 
require  that  a  psychologist  have  a 
master's  degree.  The  conunenters 
objected  because  they  believe  that  a 
person  with  a  bachelor's  degree  in 
psychology  would  be  as  qualified  to  be  a 
human  services  professional  as  a  person 
with  a  bachelor's  degree  in  any  of  the 
disciplines  mentioned  at  proposed 
9  442.460(e)(9),  such  as  sociology,  special 
education,  rehabilitation  counseling. 
Therefore,  the  commenters  suggested 
that  the  rule  be  amended  to  allow 
individuals  with  a  bachelor's  degree  in 
psychology  to  qualify  as  human  services 
professionals,  since  psychology  provides 
detailed  training  in  principles  directly 
related  to  active  treatment  and  human 
behavior. 

Response:  We  agree  and  have 
modified  the  proposed  rule.  The 
amendment  is  contained  in  the  final  rule 
at  9  483.430(b)(5)(x).  As  discussed 
earlier  in  the  preamble,  the  purpose  for 
including  in  the  regulation  a  human 
services  professional  category  was  to 
expand  the  number  and  types  of  persons 
who  could  qualify  as  qualified  mental 
retardation  professionals,  while  still 
maintaining  acceptable  professional 
standards.  However,  our  intention  also 
was  to  clarify  that  a  person  who 
qualifies  as  a  "human  services 
professional"  does  not  necessarily  meet 
the  qualifications  necessary  to  practice 
as  a  psychologist  social  worker,  etc.  To 
further  clarify  our  intent  we  have 
revised  the  proposed  rule  to  include  the 
language  suggested  by  one  commenter. 
This  revision  is  reflected  in 
S  483.430(b)(5)  of  the  final  rule. 
Normally,  for  each  specific  professional 
discipline  listed  in  9  483.430(b)(5)(i) 
through  {5)(x),  we  have  added  the 
phrase,  "To  be  designated  as  .  .  .".  This 
phrase  means  that  to  function  as  a 
psychologist,  social  woricer,  etc.,  one 
must  meet  certain  qualifications  that  are 
more  specific  than  those  that  must  be 
met  to  function  as  a  "human  services 
professional". 

Comment  Some  commenters 
criticized  the  propose  rule  for  not 
specifying  what  qualifications  must  be 
met  by  professionals  in  the  fields  of 
special  education  and  rehabilitation 
counseling.  The  commenters  objected 
because  they  believe  that  a  degree  in 
these  two  fields  of  study  requires  more 
specialized  training  in  mental 
retardation  ai;d  developmental 
disabilities,  than  is  required  for  a  degree 
in  the  other  disciplines  for  which  the 
rule  does  list  required  professional 
qualifications,  lliese  commenters 
submitted  suggested  language  to  include 
in  the  final  rule,  as  distinct  and  separate 


requirements,  the  qualification 
standards  for  these  two  disciplines. 

Response:  We  disagree.  The  particular 
professions  for  which  required 
qualifications  were  proposed  at 
9  442.460,  are  the  professions  most 
commonly  employed  by  ICFs/MR. 
Special  education  teachers  and 
rehabilitation  coiuiselors  are  employed 
mostly  by  other  types  of  programs  such 
as  special  school  districts  which  are  not 
part  of  the  ICF/MR.  rather  than  by  ICFs/ 
MR.  Also,  it  would  not  be  practical  to 
specify  in  the  regulations,  the  required 
qualifications  for  every  type  of 
professional  position  found  in  an  ICF/ 
MR.  However,  to  acknowledge  the  very 
specialized  training  in  developmental 
disabilities  that  is  required  for  a  degeee 
in  special  education  or  rehabilitation 
counseling,  we  have  specifically 
identified  in  the  final  rule  at 
9  483.430(b)(5)(x)  these  disciplines  as 
examples  of  academic  degrees  that 
could  qualify  a  person  as  a  human 
services  professional. 

Comment  Several  commenters 
objected  to  the  proposed  rule  at 
9  442.460(e)(9)  because  it  mentions  only 
sociology,  special  education,  and 
rehabilitation  counseling,  as  types  of 
degrees  that  would  qualify  a  person  to 
be  a  human  services  professional.  These 
commenters  interpreted  the  proposed 
rule  to  mean  that  a  person  would  have 
to  have  a  degree  in  one  of  these  three 
fields  to  qualify  as  a  human  services 
professional. 

Response:  Our  intent,  at  proposed 
9  442.460(e)(9),  was  to  give  examples  of 
acceptable  human  services  degrees.  To 
clarify  that  the  three  disciplines  listed 
are  intended  only  as  examples  and  not 
as  a  complete  list,  we  use  in  the  final 
rule  at  9  483.430(b)(5)(x)  the  phrase 
"including,  but  not  limited  to". 

Comment  A  few  commenters  inquired 
whether  or  not,  under  the  proposed  rule, 
a  professional  staff  member,  who  met 
the  proposed  requirements  at 
9  442.460(e)(9),  but  did  not  meet  State 
licensure  requirements,  could  qualify  as 
a  human  services  professional. 

Response:  We  do  not  believe  that 
there  are  any  appUcable  State  licensure 
or  certification  requirements  that  must 
be  met  to  be  designated  as  a  human 
services  professional.  Thus,  in 
accordance  with  the  final  rule  at 
9  483.430(b)(5}(x),  anyone  with  a 
bachelors  degree  in  a  human  services 
field  can  qualify  as  a  human  services 
professional.  If  that  person  has  at  least 
one  year's  experience  working  directly 
with  mentally  retarded  or 
developmentally  disabled  individuals, 
then  he  or  she  could  also  qualify  as  a 


qualified  mental  retardation 
professional. 

Comment  A  few  commenters 
criticized  the  human  services 
professional  category  proposed  at 
9  442.460(e)(9)  because  in  their  opinion 
the  language  was  too  vague  and  thus, 
subject  to  misinterpretation  by 
providers  and  surveyors.  They 
suggested  that  we  define  the  term 
"human  services  field";  identify  all  the 
human  service  degrees  that  are 
acceptable;  or,  include  in  the  meaning  of 
human  services,  any  discipline  related 
to  the  type  of  services  provided  in  ICFs/ 
MR. 

Response:  We  do  not  believe  it  would 
be  practical  to  attempt  to  catalogue  in 
regulations  all  the  human  service 
degrees  that  are  acceptable.  Also,  in 
some  instances,  in  taking  into 
consideration  a  facilify's  needs  and  the 
type  of  training  and  coursework  that  a 
person  has  completed,  it  will  be 
necessary  for  the  facility  and  the 
surveyors  to  exercise  judgment  to 
determine  what  constitutes  an 
acceptable  human  services  degree. 

The  final  r\ile  also  contains  the 
provision  at  9  483.430(b)(5)(xi),  which 
allows  a  facilify,  if  it  is  able  to 
implement  clients'  IPPs  successfully,  to 
use  professional  program  staff,  including 
human  service  professionals,  who  do 
not  meet  the  qualifications  stipulated  in 
the  regulation,  as  long  as  there  is 
compliance  with  State  licensure 
requirements. 

We  also  have  modified 
9  483.430(b)(5)(xi),  which  excuses 
providers  from  personnel  qualification 
requirements  under  certain 
circumstances,  to  make  it  clear  that  it 
does  not  apply  to  the  provision  at 
9  483.430(b)(2)  requiring  enou^  staff  to 
carry  out  the  interventions  necessary  to 
achieve  the  objectives  and  goals  of  the 
IPP. 

Comment  Additional  commenters 
expressed  various  opinions  about  the 
proposed  required  qualifications  at 
9  442.460(e](g]  for  the  human  services 
professional  category.  Opinions  ranged 
from  statements  that  we  were  "too 
strict",  to  those  that  we  were  "too  lax". 
For  example,  one  commenter  stated  that 
the  educational  requirements  should  be 
deleted  and  replaced  by  some 
measurement  of  ability  based  on  an 
examination.  Another  commenter  stated 
that  requiring  a  bachelor's  degree  in  any 
field,  plus  three  years  of  work 
experience  in  the  field  of  developmental 
disabilities,  would  be  more  acceptable 
than  the  proposed  standard.  One 
commenter  suggested  that  we  delete  the 
entire  proposed  category,  because  its 
inclusion  in  the  rule  decreased  the  level 
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of  professionaUsm  required  of  program 
staff  in  ICFs/MR. 

Response:  The  proposed  qualifications 
for  the  human  services  professional 
category  generated  a  wide  variety  of 
comments.  However,  the  majority  of  the 
commenters  supported  retaining  this 
category  in  the  regulation.  Thus,  we 
have  decided  to  retain  a  separate  human 
services  professional  category  in  the 
final  rule  at  §  483.430(b)(5)(x),  including 
the  revisions  to  this  category  that  were 
(Hvviously  discussed  in  the  preamble. 

Comment  A  few  commenters  stated 
that  because  of  the  proposed 
qualifications  for  professional  personnel 
at  i  442.460  (e)(1)  through  (e)(9),  some 
professional  staff  members  in  ICFs/MR 
who  are  currently  able  to  qualify  as 
qualified  mental  retardation 
professionals  will  no  longer  be  able  to 
do  so.  Commenters  suggested  that  we 
either  retain  the  existing  regulation  as  it 
applies  to  qualified  mental  retardation 
professionals,  or  that  we  establish  a 
"grandfather"  provision,  which  woold 
allow  any  staff  member  currently 
functioning  as  a  qualified  mental 
retardation  professional  to  continue  in 
that  position. 

Response:  We  do  not  believe  there  are 
any  substantive  differences  between  the 
requirements  contained  in  existing 
regulations  and  those  in  the  proposed 
rule  regarding  the  qualifications  that 
must  be  met  by  a  qualified  mental 
retardation  professional  Therefore,  we 
are  making  no  changes  and  believe  that, 
generally,  anyone  who  is  qualified  to 
function  as  a  quafified  mental 
retardation  profeasicmal  under  the 
existing  regulations  also  would  be 
qualified  under  the  regulations 
contained  in  this  final  nil& 

Comment  Eleven  commenters 
requested  clarification  about  the 
proposed  rule  at  }  442.480(c)  which 
would  require  professional  program 
staff  to  participate  as  team  members  in 
relevant  aspects  of  the  active  treatment 
process.  Commenters  inquired  whether 
"participation"  could  be  obtained 
through  written  reports  and 
recommendations,  or  whether  the 
professionals  would  be  required  to  be 
physically  present  at  team  meetings. 

Response:  The  purpose  of  the 
interdisciplinary  team  process  is  to 
provide  team  members  with  the 
opportunity  to  review  and  discuss  face- 
to-face,  informatian  and 
recommendations  relating  to  the  client's 
needs,  and  to  reach  decisions  as  a  team 
rather  than  individually  on  how  to  best 
address  those  needs.  Should  a 
designated  member  of  a  particular 
client's  team  be  unable  or  unwilling  to 
participate  in  any  meeting,  the  team 


should  obtain  the  absent  members'  input 
through  alternative  means. 

Comment  One  commenter  expressed 
concern  that  fiacilities  would  not  be  able 
to  recognise  when  there  is  a  need  for 
special  professional  input  regarding  a 
particular  client,  and  they  would  not  be 
sufficiently  knowledgeable  about  the 
services  available  from  the  various 
professional  disciplines. 

Response:  We  believe  that  for  a 
facility  to  be  able  to  perform  adequately 
the  comprehensive  client  assessments 
that  are  required  by  the  regulations,  its 
staff  would  have  to  be  sufficiently 
knowledgeable  about  the  services 
offered  by  the  various  professional 
disciplines.  Generally,  we  believe  that 
facilities  that  are  able  to  assess  cUent 
needs  effectively  also  are  able  to 
assemble  the  expertise  needed  to 
develop  and  implement  an  effective 
program  for  their  clients.  We  also 
believe  that  our  outcome-oriented 
survey  protocol  identifies  those  facilities 
that  are  unable  to  perform  effective 
assessments. 

Comment  Five  commenters  were 
opposed  to  the  proposed  rule  at 
S  442.4«)(a)  that  would  require 
professionals  to  work  directly  with 
clients.  They  intefpreted  this  section  of 
the  rule  to  mean  that  professional 
program  staff  must  woric  direcUy  with 
all  clients  on  a  daily  basis.  These 
commenters  stated  that  this  would  be 
too  costly  and  that  the  primary  duty  of 
professional  personnel  should  be  to 
direct  the  activity  of  para  professional 
and  nonprofessional  staff.  Also,  the 
commenters  stated  that  many  clients  in 
ICFs/MR  do  not  need  direct 
professional  contact  that  oftoi  they 
only  need  programs  that  are  developed 
and  monitored  by  professionals,  but 
which  can  be  inq)lemented  by 
nonprofessional  staff.  They  suggested 
that  we  revise  the  proposed  rule  so  that 
it  requires  professional  staff  to  work 
directly  with  clients  only  "as  needed". 

Response:  We  agree  that  there  are 
clients  residing  in  ICFs/MR  who  can 
often  have  their  needs  effectively  met 
without  having  direct  contact  with 
professional  program  staff  on  a  daily 
basis.  The  needs  of  these  clients  can 
often  be  met  by  competent 
nonprofessional  staff  who  are 
supervised  or  directed  by  professionals. 
The  intent  of  the  rule  is  not  to  require 
that  professionals  work  directly  with 
clients  on  a  daily  basis,  but  only  as 
often  as  a  client's  needs  indicate  that 
direct  professional  contact  is  necessary. 
The  amount  and  degree  of  direct  care 
that  professionals  mast  provide  will 
depend  on  the  needs  of  the  clients  and 
the  ability  of  other  staff  to  train  and 
direct  clients  on  a  day-to-day  basis. 


However,  to  have  an  effective  program, 
professionals  must  evaluate  clients, 
make  recommendations,  set  planned 
outcomes,  develop  strategies,  implement 
interventions,  train  staff,  monitor  the 
implementation  of  strategies,  and  review 
the  effectiveness  of  programs. 

Comment  One  commenter  stated  that 
staff  should  not  be  allowed  to  provide 
services  or  implement  interventions 
unless  they  are  competent  to  do  so.  and 
suggested  that  this  be  included  as  a 
requirement. 

Response:  We  agree.  The  proposed 
rale  at  i  442.430(c)  would  require  that 
anyone  providing  services  to  a  client 
should  be  able  to  demonstrate 
competency.  This  requirement  has  been 
kept  in  the  final  rule  and  is  now 
contained  in  8  463.430(e). 

Comment  One  commenter  requested 
that  we  specify  the  minimum 
professional  staff-tOKJient  ratios  that 
must  be  met  by  a  facility  to  ensure  that 
its  professional  services  are  being 
adequately  provided. 

Response:  We  believe  requiring 
specific  professicmal  staff  to  client  ratios 
would  be  overly  prescrfptive.  What 
constitutes  an  acceptable  professional 
staff-to-client  ratio  in  a  particular 
facility  is  determined  by  the  needs  of  its 
individual  clients. 

A  facility  must  evaluate  each  of  its 
cUents.  and  then  determine  how  many 
professional  staff  are  necessary  to 
provide  the  direct  and  indirect  services 
required  in  order  to  meet  their  needs 
adequately. 

Z.  Phy$ician  Services  (Proposed 
§442.462.  Final  §483.480) 

Comment  Nine  commenters  objected 
to  the  proposed  regulation  at 
S  442.462(a)  that  would  require  facilities 
to  provide  or  arrange  for  the  provision  of 
physician  services  24  hours  a  day.  They 
were  concerned  that  the  provision  of 
physician  services  24  hours  a  day  could 
be  interpreted  to  mean  that  the 
physician  must  be  on  the  premises. 

Response:  We  have  accepted  these 
comments  and  included  revised 
language  in  the  final  regulations  at 
§  483.460.  Section  483.460  specifies  that 
"the  facility  must  ensure  the  aVailability 
of  physician  services  24  hours  k  day." 
This  should  make  it  clear  that  the 
physician  does  not  need  to  be  ifo.  the 
premises.  The  revised  wording, 
however,  does  not  negate  the  fact  that 
facilities  not  having  a  physician  directiy 
employed  must  have  a  formal 
arrangement  for  physician  services. 
With  respect  to  these  arrangements,  the 
final  rale  at  S  483.410(d](2],  concerning 
services  provided  through  outside 
arrangements,  requires  that  services  not 


provided  directly  must  be  provided 
under  a  written  agreement 

In  revising  this  regulation,  it  came  to 
our  attention  that  the  proposed 
regulations  contained  some  redundancy 
with  regard  to  physician  services.  Both 
the  proposed  {  442.462  concerning 
physician  services,  and  the  proposed 
8  442.466  concerning  comprehensive 
health  services  had  statements  requiring 
physician  services  24  hours  a  day.  To 
eliminate  this  repetition,  as  well  as 
make  other  changes  that  will  be 
explained  in  subsequent  sections  of  the 
preamble,  we  have  reorganized  the 
material  that  was  contained  in  the  three 
proposed  sections:  {  442.462.  "(Physician 
services";  (  442.464.  "Wiysician 
participation";  and,  8442.466, 
"Comprehensive  health  services".  In  the 
final  rule,  we  have  incorporated  them 
into  two  sections:  8483.460(a). 
"Standard:  Miysician  services",  and 
8  483.460(b).  "Standard:  Physician 
participation  in  the  individual  program 
plan".  The  revised  statement  regarding 
24  hours  a  day  availability  of  physician 
services  is  contained  in  the  final  rule 
und^r  standard  8  483.46()(a).  Physician 
services. 

AA.  Physician  Participation  (Proposed 
§442.464,  Final  §483.460(b)) 

Comment  Nineteen  commenters 
objected  to  the  requirement  that 
physicians  develop  a  medical  care  plan 
on  clients  when  they  determine  such  a 
plan  is  necessary.  TTie  commenters  felt 
that  the  regulations  should  include  a 
more  precise  definition  of  when  a 
medical  care  plan  is  required. 

Response:  We  agree  with  these 
conmients  and  have  modified  the 
language  contained  in  proposed 
regulations  to  now  state  that  a  medical 
care  plan  is  necessary  when  24  hour 
licensed  nursing  care  is  needed.  This 
revised  language  is  located  in  the  final 
mle  at  8  483.460(a),  "Standard:  Physician 
services". 

BB.  Comprehensive  Health  Services 
(Proposed  §442466;  Final  §483.460(a)) 

Comment  Eight  conunenters 
expressed  an  opinion  on  the 
components  of  the  physical  examination 
required  under  proposed  8  442.466(b). 
These  annual  physicals  require 
examinations  of  vision  and  hearing; 
routine  immunizations  and  tuberculosis 
control;  screening  laboratory 
examinations  as  determined  necessary 
by  the  physician,  and  specied  studies  if 
needed.  Some  commenters  preferred  the 


words  "evaluate"  vision  and  hearing 
rather  than  "examination"  of  vision  and 
hearing.  Additionally,  some  conunenters 
preferred  the  language  as  it  appears  in 
current  regulations  at  8  442.477,  over  the 
language  in  the  proposed  rule.  The 
current  8  442.477  requires  the  physician 
to  use  the  guidelines  of  the  Public 
Health  Service  Advisory  Conmiittee  on 
Immunization  Practices  and  the 
American  Academy  of  Pediatrics 
regarding  immunizations  and  the 
American  College  of  Chest  Physicians  or 
the  American  Academy  of  Pediatrics 
regarding  tuberculosis  contit>l.  It  also 
requires  the  reporting  of  communicable 
diseases  and  infections  in  accordance 
with  law. 

Response:  We  have  accepted  these 
comments  and  have  made  revisions  in 
the  final  regulations.  We  will  use  the 
term  "evaluate"  vision  and  hearing 
rather  than  "examination"  of  vision  and 
hearing.  We  also  have  reinstated  the 
language  of  current  regulations  8  442.477 
that  urges  physicians  to  follow  the 
guidelines  of  the  Public  Health  Service 
and  the  American  Academy  of 
Pediatrics  with  regard  to  immunizations 
and  the  American  College  of  Chest 
Physicians  or  the  American  Academy  of 
Pediatrics  regarding  tuberculosis 
control.  However,  we  have  not 
incorporated  into  the  final  rule  that  part 
of  the  current  regulations  at  8  442.477 
that  requires  the  reporting  of 
communicable  diseases.  We  believe  this 
requirement  is  well  established  in  State 
law,  compliance  with  Which  is  required 
by  8  483.410(b]  of  these  final  regulations. 

Also,  in  making  the  changes 
recommended  by  the  commenters,  we 
have  incorporated  into  the  condition 
concerning  health  care  services  under 
8  483.460  of  the  final  rule,  the  material 
that  was  contained  in  the  three 
proposed  sections:  8  442.462,  "Hiysician 
services",  8  442.484,  "Hiysiclan 
participation"  and  8  442.466, 
"Comprehensive  health  services". 
Section  483.460(a)  of  the  final  rule 
contains  the  standard  for  physician 
services,  and  paragraph  (b)  contains  the 
standard  for  physician  participation  in 
thelPP. 

In  the  final  rule,  the  standard  for 
physician  services  at  8  483.460(a)  will 
retain  the  requirement  for  the 
availability  of  physician  services  24 
hours  a  day  as  well  as  the  requirement 
that  to  the  extent  permitted  by  State  law 
the  facility  may  utilize  physician 
assistants  and  nurse  practitioners.  The 
material  regarding  the  development  of  a 


medical  care  plan  previously  under 
proposed  8  442.464,  has  been  moved  to 
this  section.  Additionally,  the 
requirement  for  general  medical  and 
preventive  health  services  as  well  as 
annual  physical  examinations 
previously  under  the  standard  for 
comprehensive  health  services  at  the 
proposed  8  442466  has  been  moved  to 
this  section.  Also,  as  mentioned  in  the 
response  to  the  comments  on  section 
8  442.466,  the  components  of  the 
physical  examination  have  been  revised 
to  include  the  same  general  requirement 
of  current  regulations  8  442.477. 

The  new  standard  at  8  483.460(b) 
concerning  physician  participation  in 
the  individual  program  plan  will  contain 
two  of  the  requirements  previously 
fbimd  under  the  proposed  standard  for 
physician  participation  at  8  442.464. 
These  are  the  requirements  for 
physician  participation  in  the 
establishment  of  each  newly  admitted 
clients'  IPP  as  well  as  physician 
participation  in  the  review  and  update 
of  the  IPP  as  appropriate. 

CC.  Nursing  Services  (Proposed 
§  442.468,  Final  §  483.460(c)) 

Comment  Thirty-one  commenters 
objected  to  the  proposed  regulations  at 
8  442.468(a)  that  would  require  nursing 
services  to  include  the  development 
review,  and  update  of  an  IPP  as  part  of 
the  interdisciplinary  team  process.  They 
recommend  that  the  regulations  specify 
that  nurses  participate  in  the  IPP 
process  only  when  clients  have  nursing 
needs. 

Response:  We  have  accepted  these 
comments.  We  have  revised  the 
regulations  to  read  nursing  services 
must  include  participation  as 
appropriate  in  the  development,  review, 
and  update  of  an  IPP  as  part  of  the 
interdisciplinary  team  process. 

Comment  Six  commenters  expressed 
views  on  the  proposed  regtilations  at 
8  442.468(c)  that  would  require  an 
onsite.  direct  physical  review  at  least, 
quarterly  by  licensed  nurses  for  clients 
who  do  not  have  a  medical  care  plan. 
Specific  comments  were:  The  direct 
physical  review  does  not  necessarily 
need  to  take  place  in  the  facility  and 
therefore  the  word  onsite  should  be 
removed;  the  term  direct  physical 
review  should  be  defined;  and  finally  a 
quarterly  review  may  not  be  frequent 
enough  for  some  clients. 

Response:  We  have  revised  the 
regulations  to  omit  the  word  onsite.  The 
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purpose  of  the  diiect  physical  review  is 
to  identify  any  health  problems  tint 
might  need  medical  intervention  or  any 
potential  health  problems  that  could  be 
prevented.  We  have,  however,  retained 
the  word  "direct"  which  means  that  the 
nurse  must  review  the  client  direct^ 
and  not  throu^  another  staff  member 
such  as  a  member  of  the  direct  care  staff 
or  through  a  medical  record  review. 

We  have  also  revised  the  regulations 
to  read  "direct  physical  examination" 
rather  than  "direct  physical  review".  We 
will  explain  in  interpretive  guidehnes 
that  this  means  a  visual  review  of  the 
body  as  well  as  any  tactile  examination 
that  might  be  necessary.  A  paper  review 
of  the  patient's  medical  record  and 
health  statistics  is  not  a  direct  physical 
examination. 

We  agree  with  the  commenters  that  a 
quarterly  physical  review  of  each  client 
by  licensed  nurses  may  not  be  frequent 
enough  for  some  clients.  Although  the 
proposed  regulation  reads  "at  least 
quarterly",  we  have  emphasized  the  fact 
that  this  is  a  minimal  requirement  by 
rephrasing  the  regulations  to  read  "on  a 
quarterly  or  more  frequent  basis".  TTiis 
will  mean  that  the  facility  will  have  to 
conduct  quarterly  reviews  on  all  clients, 
but  potentially  more  frequent  reviews  on 
clients  who  may  require  more  frequent 
nurse  surveillance. 

In  making  the  above  revisions,  we 
realized  that  the  proposed  §5  442.468(c) 
and  442.470(d]  contained  duplicative 
requirements  for  health  surveillance  of 
clients  on  a  quarterly  basis.  The  only 
difference  between  the  requirements  is 
that  the  proposal  at  S  442.470(d}  would 
require  that  licensed  nursing  personnel 
conduct  the  health  surveillance.  In  this 
final  role,  we  have  eliminated  the 
duplication.  The  requirement  for  the 
quarterly  health  surveillance  of  cliraits 
by  a  licensed  nurse  appears  in  final 
regulations  at  9  483.4eo(c). 

Comment  There  were  two  comments 
on  the  proposed  regulation  that  would 
require  nurses  to  participate  in  training 
cliegts  and  staff  as  needed  in 
appropriate  health  and  hygiene 
methods.  The  commenters  questioned 
whether  or  not  the  topics  of  health  and 
hygiene  included  sex  education. 

Response:  It  is  the  intent  of  the 
proposed  regulation  that  treiining  in 
health  and  hygiene  methods  include  the 
topic  of  sex  edbcation.  This  will  be 
made  clear  in  the  interpretive 
guidelines. 

DD.  Nursing  Staff  (Proposed  §  442.270. 
Final  §  483.460(d)) 

Comment:  Twenty  conunenters 
objected  to  the  provision  in  \  442.470(c) 
requiring  a  facility  to  employ  a  licensed 
nurse  on  one  full  shift  7  days  a  week. 


Seventeen  of  the  twenty  felt  that  the 
requirement  was  too  costly;  one  felt  that 
job-sharing  should  be  recognized  as  an 
appropriate  means  to  accomplish  the 
full-time  equivalency;  one  suggested  that 
contractual  arrangements  be  recognized 
as  an  appropriate  means  of  providing 
nursing  services;  one  commenter  felt,  the 
requirement  should  be  changed  to 
require  a  licensed  nurse  at  least  16  hours 
a  day,  7  days  a  wedc  with  a  hcensed 
nurse  "on  call"  dtffing  the  remaining  8 
hours. 

Response:  We  have  accepted  these 

comments  except  for  the  one  requesting 

'^at  facilities  be  required  to  provide  16 

of  hcensed  nursing  time  per  day,  7 
daVs  a  week.  Since  they  had  the  same 
c  intent,  we  have  combined  the 
requirements  at  §  442.470  (b) 
ancf  (c)  and  incorporated  them  into  die 
final  rule  at  S  483.46G(c)  to  state  that  the 
facihty  must  em|rtoy  or  arrange  for 
licensed  nursing  services  sufHcient  to 
care  for  clients  health  needs  including 
those  clients  with  medical  care  plans. 
This  gives  each  facility  more  freedom  to 
determine  what  nursing  services  are 
required  for  its  particular  client 
population.  Also,  there  is  nothing  in 
these  final  regulations  which  prohibit 
the  use  of  job-sharing  to  meet  the 
nursing  personnel  requirement. 

Comment  The  proposed  §  442.460(d) 
would  require  facilities  that  use  only 
licensed  practical  or  vocational  nurses 
to  have  a  formal  arrangemerrt  with  a 
registered  nurse  for  consultation.  One 
commenter  suggested  that  the 
consultation  be  a  monthly  activity  widi 
a  flexible  amount  of  time.  Another 
commenter  requested  that  the  frequency 
of  consultation  and  amount  of  time  for 
consultative  activities  be  specified. 
Finally,  one  commenter  suggested  that 
four  hours  of  ILN.  consultation  per  week 
be  required  in  facilities  with  16  or  fewer 
beds. 

Response:  We  disagree  with  the 
general  thrust  of  these  comments 
because  we  believe  that  the  consultation 
needs  of  each  facility  cannot  be 
specified  in  regulations.  The  nursing 
care  needs  of  clients  vary  considerably 
from  facility  to  facihty.  The  amount  of 
R.N.  consultation  time  should  be  based 
on  the  needs  of  the  clients.  Thus,  we 
have  allowed  facilities  flexibility  by  not 
prescribing  in  regulations  the  number  of 
R.N.  consultation  hours  they  must 
provide. 

The  proposed  {  44^460(d)  that  would 
require  a  quarteriy  nurse  surveillance  of 
each  cUent  without  a  medical  care  plan 
was  duplicative  of  the  material  in  the 
proposed  S  442.468(c).  Therefore,  it  has 
been  removed.  (See  the  discussion  under 
the  response  to  comments  regarding  the 
proposed  S  442.468(c),  Nursing  services.) 


EE.  Dental  Services  (Proposed  §  442.472, 
Final  §  483.460(e)) 

Comment:  Twoity  conunenters 
objected  to  the  proposed  regulation  that 
would  require  fkental  professionals  to 
participate  as  appropriate  in  the 
development  review,  and  update  of  the 
IPP  as  part  of  the  interdisciplinary 
process.  The  majority  of  the  commenters 
requested  clarification  on  how  the 
dentist  is  expected  to  participate.  Most 
of  the  commenters  felt  that  the  dentist 
should  be  able  to  submit  a  written 
report  to  the  interdisciplinary  team. 

Response:  We  have  accepted  these 
comments.  We  agree  that  participation 
of  the  dentist  can  be  through  a  written 
report.  We  therefore  have  modified  the 
regulation  to  r»ad:  If  appropriate,  dental 
j)rofessional8  must  participate  in  the 
development,  review,  and  update  of  an 
IPP  as  part  of  the  interdisciplinary 
process  either  in  person  or  throu^  a 
written  report  to  the  interdisciplinary 
team. 

Comment  One  commenter  requested 
that  we  retain  current  regulations  fouod 
at  S  442.459,  "Education  and  training". 
These  regulations  require  the  facility  to 
provide  education  and  training  in  the 
maintenance  of  oral  health. 

Response:  We  have  accepted  the 
commenter's  suggestion  and  have  added 
a  provision  to  final  regulations 
S  483.460(e](3]  to  require  the  facility  to 
provide  education  and  training  in  the 
maintenance  of  oral  health. 

FF.  Comprehensive  Dental  Treatment 
(Proposed  §  442.476,  Final  §  483.460(f)) 

Comment  Several  conunenters 
expressed  views  on  the  proposed 
requironait  for  comprehensive  dental 
treatment  services  including  dental  care 
needed  for  relief  of  pain  and  infections, 
restorahon  of  teeth  and  maintenance  of 
dental  health.  In  their  view, 
reimbursement  for  comprehensive 
services  is  not  available  in  every  State 
and  the  regulations  should  not  require 
sep^ces  for  which  there  is  no 
reimbursement. 

Response:  Dental  services  are 
included  in  the  ICF/MR  benefit,  even 
though  a  particular  State  may  elect  not 
to  cover  them  separately  for  non-lCF/ 
MR  recipients.  The  law  and  regulations 
reqiiire  that  States  make  adequate 
payments  (see  i  447.253(b)(i)).  The 
Medicaid  statute  (at  section 
ig02(a)(13)(A))  states,  in  part  that 
payment  rates  for  ICF/MR  services  must 
be  "*  *  *  reasonable  and  adequate  to 
meet  the  costs  which  must  be  incurred 
hy  efficiently  and  economically 
operated  facilities  in  order  to  provide 
care  and  services  in  conformity  with 


applicable  State  and  Federal  laws, 
regulations,  and  quality  and  safety 
standards  *  *  *".  Thus,  we  would 
expect  a  State's  ICF/MR  payment  rates 
reasonably  to  ceflect  the  various  items 
and  services  which  constitute  the  ICF/ 
MR  benefit 

Comment  Four  commentm^ 
expressed  0|>inions  on  the  proposed 
regulation  that  would  require  the 
provision  of  emergency  dental  treatment 
on  a  a4-hour-a-day  basis  by  a  licensed 
dentist.  In  their  view,  it  is  the 
availability  of  ^  services  that  is  at 
issue,  not  the  iMtmsion. 

Response:  We  have  accepted  diese 
commoits  and  have  amended  die 
regulation  to  require  that  comprehensive 
dental  treatment  services  include  the 
availability  of  emergency  dental 
treatment  on  a  24-hoar-a-day  basis  by  a 
licensed  dentist. 

GG.  Documentation  (Proposed  §442.478; 
Final  §  483.460(h)) 

Comment  Three  commenters 
expressed  an  opinion  on  the  proposed 
standard  that  would  require  the  facility 
to  provide  a  copy  of  die  dental  record  (if 
available)  or  die  most  recent  dental 
summary  to  the  dient  his  parents,  at 
guardian  upon  disdiarge  from  the 
facility.  In  their  view,  the  requirement  is 
not  necessary  and  increases  program 
costs. 

Response:  We  agree  with  the 
commenter  and  have  deleted  this 
requirement  entirely.  A  general 
requirement  found  in  these  final 
regulations  at  S  483.410(c)(3)  addresses 
the  general  issue  of  confidentiality  of 
client  records  and  requires  the  facility  to 
develop  policies  and  procedures  for  tfie 
release  of  client  information. 

HH.  Pharmacy  Services  (Proposed 
§  442.480;  Pinal  §  483.460(1)) 

Comment  Thirteen  commenters 
expressed  approval  of  this  standard 
because  it  would  place  the 
responsibility  for  the  provision  of  drugs 
and  biologicals  on  the  facUity  whether 
the  facility  does  so  directly  or  through 
arrangement  One  commenter  objected 
to  the  requirement  that  would  allow 
facilities  to  use  "off  site"  pharmacies 
because  they  wmild  not  be  able  lo  meet 
the  immediate  needs  of  ICF/MR  clients. 

Response:  Current  regulations  allow  a 
facility  to  obtain  pharniacei^ical 
services  from  aa  outside  resource,  and 
we  believe  that  these  final  regulations 
should  continue  diat  practice  especially 
with  the  growth  of  small  facilities  with 
16  or  fewer  beds  that  could  not 
realistically  operate  their  own 
pharmacies. 


//.  Drug  Regimen  Review  (Proposed 
§  442.482;  Final  §  483.4600)) 

Comment  A  number  of  commenters 
objected  to  Aa  ptopoaad  requirement 
that  would  involve  the  pharmacist  as 
appropriate,  in  the  development  of  the 
IPP.  Many  did  not  feel  diat  die 
participation  of  the  pharmacist  was 
necessary.  Others  thought  die 
pharmacist's  participation  could  take 
place  by  means  of  written  comment 
Still  others  thought  that  the  pharmacist 
should  have  input  from  the 
indisciplinary  group  instead  of  the 
pliarmadst  participafing.  as  appropriate, 
in  the  development  of  the  client's  IPP. 

Response:  We  have  acc^ted  the 
suggestion  of  the  commenters  who 
thought  the  pharmacist  could  participate 
in  the  IPP  by  means  of  a  written  report 
and  have  revised  the  regulations 
accordingly  at  S  483.460(jKS).  We  also 
agreed  with  the  commenter  who 
suggested  that  the  phannacist  reviewer 
must  conduct  reviews  with  input  from 
the  interdisciplinary  team  and  have 
added  this  pravision  to  the  final  rule  at 
S  483.460(j)(l). 

Comment  We  received  only  one 
public  comment  en  the  issue  of  requiring 
a  pharmacist  rather  than  a  registered 
nurse  to  conduct  quarteriy  drug  regimen 
reviews.  However,  we  received  many 
comments  on  this  issue  in  response  to  a 
proposed  rule  published  on  May  16, 1986 
(51  FR 17997)  concerning  drug  regimen 
reviews  in  skilled  nursing  and 
intermediate  care  feciHties.  In  that 
proposal,  we  agabi  had  stated  that  we 
would  allow  either  a  pharmacist  or  a 
nurse  to  conduct  these  reviews. 
Approximately  100  commenters 
objected  stating  that  diey  believed  that 
only  a  phannacist  should  conduct  the 
reviews.  The  commenters  stated  that 
registered  nurses  did  not  have  the  time 
or  the  knowledge  base  to  conduct  the 
reviews  adequately.  As  a  result  of  the 
public  comments  concerning  drug 
regimen  reviews  in  skilled  nursing  and 
intermediate  care  facilities,  we  issued, 
on  June  15, 1987  (52  FR  22638).  a  final 
regulation  that  permits  only  a 
pharmacist  to  conduct  these  reviews  in 
skilled  nursing  and  intermediate  care 
facihties. 

Response:  In  response  to  the  public 
comments  received  on  the  May  16, 1966 
rule,  and  in  <Htler  to  achieve  consistency 
in  the  regulations,  and  because  we 
believe  ^t  the  proper  conduct  of  these 
reviews  can  best  be  assured  by 
requiring  that  a  phannacist  perform 
them,  we  have  modified  the  final  rale  to 
permit  that  only  a  pharmacist  may 
conduct  these  reviews. 


//.  Drug  Administration  (Prc^xtsed 
§  442.464;  Final  §  483.460(k)) 

Comment  There  were  49  commenters 
who  expressed  opinions  on  this 
proposed  standard.  A  sigiificant 
number  of  these  commenters  objected  to 
the  requirement  at  the  proposed 
8  442.484(b)  for  administering  drags 
without  error.  Many  felt  this  standard 
was  unrealistic  and  asked  that  it  be 
deleted.  Others  believed  that  medication 
errors  should  be  addressed  but  some 
tolerance  should  be  allowed.  Others 
wished  to  defer  to  State  law  on  this 
issue,  and  some  complained  that  the 
facility  should  not  be  held  responsilde 
for  cUents  who  make  errors  while  "on 
pass"  from  the  facility.  Finally,  one 
commenter  complained  that  the  facihty 
would  modify  records  to  cover-up 
medicabon  errors. 

Response:  We  have  carefully 
reviewed  these  comments  and  our 
current  survey  procedures  for 
identifying  medication  errors  and  have 
decided  not  to  modify  the  proposed 
regulation.  The  current  surveyor 
procedure  for  medication  errors  relies 
on  an  observation  tedmique  and  not  on 
records.  It  allows  an  overall  tolerance  of 
five  percent  for  non-significant 
medication  errors  but  faults  the  facilify 
for  any  one  error  considered  a  threat  to 
the  health  and  safety  of  an  individual 
client  This  medication  error  detection 
methodology  has  been  in  use  for  several 
years  and  has  demonstrated  its  ability 
to  change  the  behavior  of  the  facility  so 
that  errors  are  identified  and  a  genuine 
effort  is  made  to  reduce  their  incidence. 
The  surveyor  procedure  used  to  detect 
medication  errors  does  not  include  the 
observation  of  drugs  administered  while 
clients  are  "on  pass"  from  the  Polity. 
Since  medication  errors  have  been 
shown  to  be  a  significant  problem  in  a 
wide  variety  of  health  care  facilities,  we 
are  retaining  this  requirement 
unchanged. 

Comment  A  significant  portion  of  the 
commenters  also  e^qiressed  concern 
about  the  provision  at  the  proposed 
i  484.484(g)  that  would  require  a 
pharmacist  to  package  and  label  all 
drugs  used  by  the  cliait  while  the  client 
is  not  under  the  direct  control  of  the 
facilify.  This  proposal  was  an  effort  to 
assure  proper  labding  and  packaging  erf 
the  drugs  diat  dients  must  possess 
while  enroute  to  and  at  various  off-site 
wnkshops,  dasses,  and  home  visits. 
Many  commenters  expressed  concern 
about  the  availabibfy  of  the  phannacist 
to  perform  this  task  on  short  notice  as  is 
the  case  with  many  home  visits.  Another 
commenter  cmphasixed  that  some  States 
now  have  standards  that  allow  fadHfy 
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persoanel  under  specific  drennutaiiGes 
to  repackage  and  label  drugs  for  dienU 
"on  pass". 

Response:  We  were  convinced  by 
these  arguments  and  have  modified  the 
final  regulation  ({  483.4e0(k)(7))  to  state 
that  such  drugs  are  "packaged  and 
labeled  in  accordance  with  State  law" 
instead  of  "packaged  and  labeled  by  the 
pharmacists".  | 

Comment-  Several  commentert 
complained  that  medication  errors  and 
adverse  drug  reactions  when  they  do 
occur  should  be  reported  only  to  a 
physician  and  not  to  the  registered  nurse 
as  would  be  allowed  under  the  proposed 
S  442.484(i). 

Response:  We  have  accepted  this 
comment.  We  are  not  including 
registered  nurses  among  those  to  whom 
these  events  can  be  reported. 

Comment-  There  was  general  support 
for  the  use  of  unlicensed  personnel  to 
administer  drugs  if  State  law  permits. 
However,  some  commenters  expressed 
concern  about  the  proposed  regulation 
at  §  442.484(c)  that  would  require  a 
registered  nurse  to  teach  unlicensed 
personnel  about  the  facility-specific 
aspects  of  drug  administration. 

Response:  The  original  objective  of 
this  training  was  to  assure  that  the 
unlicensed  peraonnel  have  training  in 
the  unique  aspects  of  a  particular 
facility's  drug  distribution  system. 
Because  this  requirement  may  present 
interpretive  problems  and  because  the 
objective  is  basically  covered  under  the 
standard  for  staff  training  at  1 483.430(e) 
of  this  final  rule,  it  has  been  deleted  as  a 
specific  requirement  under  the  standard 
for  drug  administratien. 

KK.  Drug  Storage  and  Record  Keeping 
(Proposed  §  442.4m  Final  §483.400(1)) 

Comment  One  commenter  wanted  to 
add  a  requirement  to  the  proposal  to 
require  the  pharmacist  to  inspect  drug 
storage  areas  in  the  facility. 

Response:  We  have  no  objections  to  a 
pharmacist  periodically  Inspecting  drug 
storage  areas  and  reporting  problems  to 
the  facility.  However,  we  do  not  believe 
that  it  is  necessary  to  mandate  this 
through  regulation. 

Comment  One  commenter  suggested 
that  the  receipt  and  disposition  of 
controlled  drugs  be  reconciled  on  a 
routine  basis  (for  example,  every  shift  or 
everyday)  rather  than  on  a  sample  basis 
as  required  by  the  proposed  rule  at 
1 442.4M(d). 

Response:  We  do  not  wish  to  mandate 
a  routine  reconciliation  of  controlled 
drugs  unless  a  sample  recondliation 
indicates  a  more  frequent  reconciliation 
is  necessary  (for  exan^>le.  in  die  case  of 
missing  controlled  drugs).  We  believe  it 
is  unnecessary  to  require  a  facility  to 


perform  routine  checks  for  missing 
controlled  dru^  unless  diera  is  a  good 
reason  to  do  so. 

LL  Labeling  (Proposed  §  442.488;  Final 
§483.460(m)) 

Comment  One  commenter  objected  to 
the  requirement  at  proposed  S  442.488(b) 
that  would  prohibit  the  facility  from 
retaining  outdated  drugs  or  dnigs  with 
missing  or  torn  labels.  The  commenter 
suggested  that  sudi  drugs  be  removed 
from  use. 

The  same  commenter  suggested  that 
drugs  discontinued  by  the  physician  be 
"immediately  removed  from  the  client's 
current  medication  supply"  rather  than 
the  wording  at  proposed  {  442.488(c) 
that  states  that  such  dnigs  must  "not  be 
available  for  administration". 

Response:  We  have  accepted  both  of 
these  comments  and  have  incorporated 
the  new  language  into  these  final 
regulations. 

h4M.  Laboratory  Services  (Proposed 
§  442.489;  Pinal  §  483.480(n)) 

Comment  There  were  seven  < 

commenters  on  the  proposed 
requirement  at  (  442.48e(d)(l)  that  the 
laboratory  director  must  be  either  a 
pathologist  or  a  doctor  of  medicine  or 
osteopathy  with  training  and  experience 
in  clinical  laboratory  services;  or  a 
laboratory  specialist  with  a  doctoral 
degree  in  physical,  chemical  or 
biological  sciences,  and  training  and 
experience  in  clinical  laboratory 
services.  Most  of  the  commenters  felt 
that  the  requirements  were 
unnecessarily  hi^.  Commenters  had  a 
variety  of  suggestions  for  changing  the 
provision,  such  as  requiring:  a 
baccalaure.ate  degree  with  a  major  in  a 
physical,  chemical,  or  biological  science 
plus  appropriate  experience;  a 
laboratory  technologist  certified  by  the 
American  Society  of  Clinical 
Pathologists;  a  trained  laboratory 
technologist  with  regular  consultations 
from  a  Clinical  Pathologist  C^ 
commenter  said  the  requirement  should 
be  guided  by  State  law. 

Response:  We  have  not  adopted  the 
comments  requesting  lower 
qualifications  for  the  position  of 
laboratory  director.  However,  currently 
the  Department  has  underway  a 
thorough  review  of  all  clinical 
laboratory  regulations.  Daring  die  next 
year,  the  Department  will  be  proposbig 
regulation  changes  and  otluv  reforms 
intended  to  remove  Inconsistencies  and 
eliminate  unnecessary  credentialtng 
requirements  while  continuing  to  ensure 
patient  health  and  safety.  We  have 
adopted  the  request  that  the  requirement 
be  guided  by  State  law  when  State  laws 


address  the  qualification  requirements   ~ 
for  directors  of  lab(»atoiy  services. 

Comment  Two  commenters  felt  that 
requirements  for  laboratory  services  in 
ICFs/MR  AoM  be  the  s«ne  as  the 
conditions  for  coverage  of  services  of 
independent  laboratories  found  at  42 
CFR  Part  405.  Subpart  M. 

Response:  The  proposed  requirements 
for  laboratory  sendees  in  ICFs/MR  are 
fundamentally  the  same  as  the 
conditions  for  coverage  of  services  of . 
independent  laboratories  currently 
found  in  Subpart  M.  For  example  the 
requirements  contained  in  Subpart  M  at 
SS  405.1314(a).  405.1316  and  405.1317 
were  incorporated  into  the  proposed 
regulations  by  the  cross  reference  found 
in  {  442.489  (c),  (e)  and  (f).  This  cross- 
reference  was  retained  in  the  final  rule. 
TThe  personnel  requirements  in  both  the 
proposed  and  final  laboratory  standards 
are  considerably  less  detailed  than 
those  found  in  ^bpart  M.  As  stated  in 
our  response  to  the  previous  comment 
the  Department  has  currendy  underway 
a  thorough  review  of  all  clinical 
laboratory  regulations  including 
personnel  requirements.  Following  this 
review,  changes  to  the  regulations  may 
be  proposed  that  would  impact  on 
laboratory  services,  including  laboratory 
services  in  ICFs/MR. 

Comment  Two  commenten  felt  that  it 
may  be  necessary  to  limit  laboratory 
testing  in  small  institutions  of  under  50 
beds.  Additionally  one  of  the 
commenten  recommended  prohibiting 
on-premises  testing  in  those  facilities 
with  16  or  fewer  beds. 

Response:  We  cannot  accept  the 
comment  regarding  limiting  laboratory 
testing  in  small  institutions  because 
there  is  no  consensus  as  to  what  tests 
should  and  should  not  be  performed  in 
smaller  fadlities.  We  also  did  not  accept 
the  comment  recommending  prohibiting 
on-premises  testing  in  those  facilities 
widi  16  or  fewer  beds.  This  prohibition 
is  unnecessary  because  we  believe  that 
such  small  facilities  would  not  attempt 
to  meet  the  laboratory  services 
requirements  in  order  to  do  the  few  tests 
their  clients  might  require.  The  new 
regulations  will,  however,  require  small 
facilities  that  collect  their  own 
specimens  to  refer  those  specimens  for 
testing  to  laboratories  that  are  approved 
for  participation  in  the  Medicare 
program. 

Comment  Several  commenters  felt 
that  the  proposed  regulations  were 
unclear  with  regard  to  when  or  if 
facilities  are  to  provide  laboratory 
services. 

Response:  We  agre<!  with  the 
commenters  Uut  the  proposed 
regulations  were  unck  ar  on  these 


points.  TliepcQpoMd  }  412^418(1^  stated 
"If  an  iCP/MR  that  Mete  tin 
requitemento  of  tUt  Hfa|iKt  opeiates  its 
own  laboratasy»  thetobotaioty 
must  *  *  'Mhtintant  of  the  proposal 
was  to  peimit  Cadhtiea  to  choose 
whether  or  not  ttiof  wiah  to  provide 
laboratory  services.  If  a  facffity  does 
wish  to  provide  these  services,  it  must 
meet  the  prvposad  itqaremeBts  of 
§  442.480.  To  make  ttiis  point  dear,  we 
have  incorporated  in  the  final 
regulations  at  1 4e3JeO(n)  IwiupMigy  ^t 
reads,  "if  a  facility  chooses  to  provide 
laboratory  swvices".  the  laboratory 
must  meet  the  specified  reqinrenenta. 

Comment  Commenteis  stated  that  it 
was  nnclett  whether  or  not  the 
laboratory  is  simply  to  be  used  as  a 
drawing  station  for  the  collection  of 
specimens  which  are  then  sent  out  to  an 
independent  laboratory  for  study. 

Response:  The  proposed  requirmnents 
for  laboratory  services  were  not 
intended  for  a  laboratory  that  operates 
only  as  a  drawing  station.  We  indicated 
in  the  proposal  at  {  442.489(a)  that  for 
purposes  of  tiiis  section,  "laboratory" 
would  mean  a  faciUty  for  the 
performance  of  specified  laboratory 
tests.  Nothing  in  the  proposed  or  final 
regulations,  however,  prohibits  an  ICF/ 
MR  from  operating  a  drawing  station; 
that  is.  the  referral  of  specimens  to  other 
laboratories.  We  have  attempted  to 
make  this  clear  in  the  regulation  by 
requiring  tiiat  if  die  facility  chooses  to 
refer  specimens  for  testing  to  a 
laboratory,  the  referral  laboratory  must 
be  approved  by  the  Medicare  program 
either  as  a  hospital  laboratory  or  an 
independent  laboratory. 

Comment  Section  442.416  of  the 
proposed  regulations  would  require  that 
facilities  must  be  in  compliance  with  all 
applicable  provisions  of  Federal.  State 
and  local  laws.  The  proposed 
regulations  at  9  442.489(b)(1)  would 
require  that  a  laboratory  be  licaised  or 
approved  according  to  State  law  if  it  is 
located  in  a  State  that  provides  for  die 
licensing  or  approved  of  laboratories. 
Commenters  stated  that  this  is 
duplicative  and  therefore  should  be 
removed. 

Response:  We  have  accepted  this 
comment  and  have  removed  this 
provision  frvm  the  standard  on 
laboratory  services. 
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AW.  Client  Living  Environment 
(Pn^}osed§  442.500;  Final  §  483.470(a)) 

Comment  Several  coimnenters  noted 
that  there  is  an  apparent  contradiction 
in  die  proposed  S  442.500  between 
paragraph  (a),  which  woidd  prohibit  • 
facility  from  housing  together  dients  of 
grossly  diffeicnt  ages.  devek>piiieDtal 
levels.,  and  social  needs  imless  the 


housing  promotes  theb-  mutual  growth 
and  developaent.  and  paragraph  (b), 
which  would  prohibit  segregating  dients 
on  the  baaia  ofi^iyafcal  handicaps  and 
reqniree  faiteyatian  of  phyticaHy 
handicepped  clients  with  otters  of 
comparaMe  social  and  inteDectual 
developneRt. 

Response:  We  note  that  a  dient  living 
pattern  which  takes  into  account  such 
factors  as  age,  developmental  levels, 
and  sodal  needs  (paragraph  (a))  is  not 
equivalent  to  a  chent  living  pattern 
baaed  on  physical  handicap  (paragraph 
b)).  Paragraph  (a),  in  referring  to 
"grossly  different  ages,"  is  hitended  to 
ensure,  for  examfrfe,  that  very  young 
children  are  not  faieppAipriate^  housed 
together  witfi  much  older,  adult  clients. 
While  it  can  be  argued  tfiat  a  certain 
degree  of  cHent  mfac  promotes 
normalization,  extrane  differences  may 
in  some  instances  actuaUy  impede 
appropriate  training  and  pose  a  threat  to 
the  safety  of  yooiger,  more  vuhierable 
clients.  If  clients  (rf  grossly  diffierent 
ages,  developmental  leveto,  or  sodal 
needs  are  h<Mised  in  close  proximity,  the 
facility  must  demonstrate  that  it  has 
planned  this  housing  to  promote  the 
clients'  mutual  growth  and  development. 
Paragraph  (b),  on  die  other  hand, 
prohibits  segregation  on  the  basis  of 
physical  hemticap:  that  is,  housing 
clients  together  only  because  they  have 
physical  disabilities.  This  paragraph 
indicates  that  the  fecility  should  house 
its  dients  based  on  common  skill  levels; 
that  is,  comparable  social  and 
intellectual  levels  of  development, 
rather  tiian  by  physical  disabibty. 
Therefore,  we  do  not  believe  that  there 
is  any  contradictioB  between 
paragraphs  (a)  and  (b). 

Comment  A  number  of  commenters 
asserted  that  Ae  proposed  prohibition  of 
segregation  by  faaindicap  under 
S  442^500(b)  of  the  proposed  rule 
potentially  conflicts  with  other 
important  objectives,  sudi  as  the  ability 
to  address  individual  dients'  spedalized 
training  needs;  fire  safety  (for  example, 
placement  of  wfaeeldiair-bound  cHents 
near  fire  exits);  and  the  ability  to 
establish  spedalized  ICFs/MR  for 
dients  with  specific  developmental 
disabihties. 

Reqxxise:  We  do  not  briieve  that 
clients  with  a  common  frfiysical 
disability  necessarily  most  be  housed 
together  in  order  to  meet  d!ieir 
spedalized  training  needs.  Sudi  housing 
would  be  aiqiropriate  only  if  all  of  die 
clients  with  a  partioular  dnalnlity  also 
happened  to  be  at  the  same  skill  level 
and,  thos.  had  identical  traiiring  needs. 
Again,  in  tf^  sitaation.  die  fsdlity 
should  look  to  die  dienf  s  ddll  levd, 
rather  than  physical  (Usability,  in 


determining  appropriate  housing 
patterns. 

Regarding  the  comment  about  the 
possMe  effed  of  hoosing  patterns  based 
on  concerns  for  fire  safety,  we  note  diat 
housing  of  non-ambulatory  individuals 
currently  is  pwmitted  in  fadhties  such 
as  community  group  homes,  as  long  as 
the  facility  meets  applicable  fire  safety 
requirements.  Also,  we  do  not  believe 
that  the  provisions  of  this  section  of  the 
regulations  prevent  the  establishment  of 
spedalized  iCFs/MR  for  dients  with 
specific  developmental  disabilities, 
since  it  does  not  deal  with  the  types  of 
individuals  that  a  facility  admits,  but 
only  with  the  housing  of  dients  once 
they  are  admitted. 

Comment  Some  commenters 
suggested  that  in  the  proposed 
S  442.50Q(b),  die  term  "handicaps" 
should  be  replaced  with  "disabilities," 
and  the  term  "epileptic"  should  be 
replaced  with  "persiKis  with  seizure 
disorders". 

Response:  We  accept  these  comments, 
and  have  revised  the  final  regulations 
accordia^y. 

Comment  One  commenter  suggested 
that  in  impiem«itiiig  these  regulations, 
a  distinction  should  be  made  between 
large  fadhties  and  small  homes. 

Response:  The  basic  purpose  of  this 
provision  is  to  establish  the  general 
prindple  that  the  fadhty  should  house 
togedier  dients  who  are  at  comparable 
devdopmental  levels,  and  to  permit 
housing  of  disparate  dients  together 
only  if  it  promotes  their  mutual  growth 
and  develc^Muent  We  believe  that  a 
spedal  distinction  reganfing  small 
fadhties  is  unnecessary,  since  the 
population  in  such  settings  normally 
tends  to  be  more  homogeneous.  Also, 
we  note  that  even  in  small  facilities, 
these  regulati<ms  do  not  preclude 
housing  dients  at  different 
developmental  levds  in  close  proximity, 
as  long  as  the  housing  promotes  their 
mutual  growth  and  devdopment. 

OO.  Client  Bedrooms  (Proposed 
§442.502:  Final  §  483.470(b)) 

Comment  We  received  comments 
suggesting  that  various  provisions  of 
current  regdatims  iS  442.436  (Personal 
possessions);  442.442  (Resident 
clothing);  and  442.404(g)(e)  (permitting 
married  couples  to  share  a  room] 
relating  to  individual  rights  should  be 
retained. 

Response:  Section  442.401(k)  of  the 
proposed  regulations  (final 
i  483.420(a)(llU  aheady  addressed  two 
of  the  commenters'  concerns  in  that  it 
would  require  that  clients  be  permitted 
to  retain  and  use  personal  possessions 
and  appropriate  clothing.  We  are 
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restoring  the  provision  regarding 
married  couples  sharing  a  room  to  die 
section  on  protection  (»  clients'  rights 
(final  regulations  at  S  483.420(a)(121). 

Comment  Two  commenters  suggested 
adding  a  requirement  for  an 
appropriately  sized  window  to  die 
proposal  at  S  442.502(a)(1)  diat  would 
require  each  room  to  have  at  least  one 
outside  wall. 

Response:  This  requirement  was 
already  addressed  in  the  proposed 
§  442.506(a)(1)  that  would  require  each 
bedroom  to  have  at  least  one  window  to 
the  outside,  and  in  the  proposed 
§  442.502(b)  that  would  require  tiiat  the 
window  in  a  below-grade  bedroom  be 
usable  as  a  second  means  of  escape.  In 
the  final  rule,  these  provisions  are 
Icoated  at  S  483.470(b)(1)  and  (2)(i). 

Comment:  Several  commenters 
requested  us  to  define  "newly  certified," 
as  used  in  the  proposed  )  442.502(a)(5) 
that  would  require  floor-to-ceiling  walls 
in  all  "newly  certified"  facilities. 

Response:  We  are  revising  the  final 
regulations  at  §  483.470(b)(l)(v)  to 
clarify  our  intent  In  the  final  rule,  we 
have  used  the  word  "initially"  instead  of 
"newly",  and  have  modified  the 
regulation  so  that  all  facilities  "initially 
certified"  on  or  after  the  effective  date 
of  these  regulations  must  have  walls 
that  extend  from  floor  to  ceiling.  This 
regulation  affects  only  those  facilities 
"initially  certified"  after  the  effective 
date  of  the  regulations.  A  fadtity  that  is 
certified  for  participation  in  Medicaid 
after  a  period  of  non-participation 
(because  its  certification  had  been 
terminated  or  voluntarily  withdrawn)  is 
considered  an  "initial  certification"  and 
will  be  required  to  install  floor  to  ceiling 
walls. 

We  note  that  the  proposed  rule  did 
not  address  the  issue  of  floor  to  ceiling 
walls  when  an  ICF/MR  carried  out  new 
construction,  renovation  or  conversion. 
To  address  this  issue,  we  have  modified 
the  regulation  so  it  requires  a  facility  to 
install  floor  to  ceiling  walls  in  newly 
constructed  portions  and  during  major 
renovations  or  conversions.  We  will 
explain  in  interpretive  guidelines  that,  in 
our  view,  "new  construction  and  major 
renovations  or  conversions  take  place  if: 
(1)  Clients  must  vacate  the  facility;  (2) 
no  Medicaid  billing  takes  place:  (3)  a 
resurvey  is  required  before  clients  i 
return. 

Comment:  Several  commenters 
requested  clarification  of  proposed 
S  442.502  paragraph  (b)  that  would 
permit  below-grade  bedrooms  and 
provide  specifications  for  windows  in 
them.  Points  requiring  clarification 
included:  ground  level  versus  floor  level 
windows;  requiring  that  %vindow8  be 
usable  as  a  means  of  escape  by  the 


client  occupying  the  room;  and.  that 
window  measurements  are  taken  from 
die  sill. 

Response:  We  are  revising  the  final 
regulations  at  {  483.470(b)(2]  to  clarify 
that,  in  a  below-grade  level  bedroom, 
the  window  must  be  no  more  than  44 
inches  above  floor  level  (for  facilities 
surveyed  under  the  Health  Care 
Occupancy  Chapter  of  the  Life  Safefy 
Code,  the  window  must  be  no  more  than 
36  inches  above  the  floor);  that  the 
window  must  be  usable  as  a  second 
means  of  escape  by  the  client  occupying 
the  room;  and,  that  floor-to-window 
measurements  are  taken  to  the  silL 

Comment  Since  the  proposed 
§  442.502(c)  mentions  only  a  medical 
basis  for  granting  a  variance  to  permit 
more  than  four  clients  per  bedroom,  a 
physician,  rather  than  psychologist 
should  make  this  determination. 

Response:  We  agree  with  this 
comment  and  will  delete  the  words  "or 
psychologist"  from  the  language 
describing  the  type  of  individiud  that 
can  grant  a  variance  to  the  limit  of  four 
clients  per  bedroom  (final  regulation 
§  483.470(b)(3)). 

Comment  One  commenter  suggested 
granting  a  variance  to  the  four-client- 
per-bedroom  limit  for  behavioral  as  well 
as  medical  problems;  still  others 
suggested  eliminating  the  variance 
provision  altogether,  or  granting  a 
variance  only  with  the  interdisciplinary 
team's  approval.  Other  commenters 
recommended  a  maximum  of  two,  rather 
than  four,  clients  per  bedroom. 

Response:  We  are  retaining  the 
variance  provision.  While  we  do  not 
regard  broadening  the  variance 
procedure  (for  example,  to  include 
behavioral  problems)  as  appropriate,  we 
also  believe  that  eliminating^he 
variance  altogether  would  pose  serious 
problems  for  some  facilities. 

Comment  A  number  of  commenters 
requested  clarification  oithe  proposal  at 
9  442.502(d)(2)  diat  would  require  a  "fire 
safe"  mattress.  Several  indicafed  that  a 
mattress  which  is  literally  fire  safe  is 
impossible  to  obtain  or,  at  best  is 
uncomfortable,  expensive,  and 
inappropriate  for  use  in  a  health  care 
facility.  Others  suggested  requiring 
instead  a  "fire  resistant"  mattress  cover 
or  simply  a  reference  to  applicable  Life 
Safety  Code  or  National  Fire  Protection 
Association  standards. 

Response:  The  Consumer  Product 
Safefy  Commission  (CPSC)  administers 
regulations  that  prohibit  the  sale  of 
mattresses  that  have  not  passed  their 
requirements  for  Flammabilify  of 
Mattresses  (and  Mattress  Pads)  (16  CFR 
Part  1632).  These  regulations  prohibit 
the  sale  of  mattresses  manufactured  or 
imported  in  the  United  States  unless 


they  have  passed  a  standard  test  for 
cigarette  iyution,  wfaidi  is  generally 
regarded  es  being  one  of  die  leading 
causes  of  mattress  fires.  These 
requirements  became  effective  June  22. 
1973.  Thus,  all  mattresses  purchased  by 
ICFs/MR  after  that  date  were  subject  to 
CPSC  requirements.  As  facilities  replace 
mattresses,  we  expect  this  potential  risk 
to  diminisk  (a  CPSC  stiidy  of  hotels  and 
similar  occupancies  showed  that  about 
%  of  the  mattresses  have  been  replaced 
since  June  22. 1973).  Because  CPSC 
enforces  these  regulations,  there  is  no 
need  for  HCFA  to  establish  separate 
standards  defining  fire  safe  mattresses. 
Therefore,  in  these  final  regulations  we 
have  deleted  the  reference  to  fire  safe 
mattresses. 

Comment  One  commenter  requested 
that  the  proposed  requirement  at 
S  442.502(d)(3)  for  appropriate  bedding 
be  clarified  specifically  to  permit  the  use 
of  a  single  bedspread  year-round  if  it  is 
appropriate  for  all  seasons.  Several 
others  suggested  that  the  proposal  at 
S  442.502(d)(4].  which  would  require  an 
individual  closet  for  each  cUent  be 
changed  to  allow  the  alternative  of 
individual  space  in  a  shared  closet 

Response;  With  regard  to  bedspreads, 
we  believe  that  interpretative  guidelines 
would  be  a  more  appropriate  vehicle  for 
making  this  clarification,  and  we  will 
include  it  in  the  guidelines  when  they 
are  published. 

With  regard  to  closets,  we  are  clarifying 
die  final  regulations  at  8  483.470(b)(4)(iv) 
by  requiring  the  facilify  to  provide  each 
client  with  individual  closet  space  in  the 
client's  bedroom.  This  permits  the 
facilify  either  to  provide  the  client  with 
an  individual  bedroom  closet  or  with  a 
designated  area  in  a  shared  bedroom 
closet  but  precludes  the  use  of  clbthing 
bins  in  a  facilify  clothing  room. 

Comment  Some  commenters 
indicated  that  the  proposed 
S  442.S02(d)(4),  in  describing  bedroom 
furniture,  should  simply  require  furniture 
"as  appropriate  to  the  needs  of  the 
client"  radier  than  requiring  a  desk  for  a 
client  who  caimot  use  it  Another 
commenter  suggested  that  a  night  table 
be  required  rather  than  a  table  or  desk, 
as  being  closer  to  normal  bedroom 
furniture. 

Response:  Regarding  the  types  of 
"appropriate"  fiuiiiture  described  in  this 
provision,  we  note  that  these  items  are 
mentioned  as  illustrative  examples  only, 
we  did  qpt  intend  this  language  to 
require  a  particular  type  of  furniture, 
such  as  a  desk,  for  a  client  whftis 
unable  to  use  it  or  for  whom  ijis 
otherwise  contraindicated.  Rnher,  each 
client  should  have  furniture,  appropriate 
to  his  or  her  needs,  that  is  used  by  the 


Fedgral  Regbter  /  Vol.  53.  No.  107  /  Friday.  June  3.  1968  /  Rules  and  Regulations  20487 


client  alone.  However,  in  order  to  avoid 
possible  confusion,  we  are  deleting  the 
examples  and  revising  the  final 
regulations  at  §  483.4^b)(4)(iv)  to 
require  that  the  faciUfy  fuurnish  each 
client  with  functional  furniture 
appropriate  to  that  client's  needs.  We 
use  the  descriptive  term  "functional" 
furniture  to  distinguish  these  items  from 
the  use  of  decorative  "furnishings,"  such 
as  plants,  pictures,  etc.,  which,  though 
encouraged  as  being  an  appropriate  and 
desirable  aspect  of  a  normalized  living 
environment,  cannot  serve  as  a 
substitute  for  appropriate  furiiiture. 

PP.  Storage  Space  in  Living  Units 
(Proposed  §442.504:  Final  § 483.470(c)) 

Comment  One  commenter  requested 
that  we  define  "living  unit"  as  used  in 
die  proposed  S  9  442.504. 442.506  and 
442.510. 

Response:  We  are  deleting  this  term 
where  it  appears  in  the  proposed 
regulations,  and  substituting  the  terms 
"bedroom"  and  "area  used  by  clients", 
as  appropriate. 

Comment  One  commenter  suggested 
diat  proposed  9442.504(b)  should 
provide  not  only  for  storage  of  the 
client's  personal  possessions,  but  for  the 
safefy  of  these  possessions  as  well. 

Response:  We  believe  diat  die  safefy 
of  the  possessions  is  implied  in  the 
requirement  that  diere  be  "suitable" 
storage  space,  therefore,  no  change  is 
being  made. 

Comment  Another  commenter  on 
proposed  9  442.504  paragraph  (b) 
advocated  limitations  on  accessibilify  of 
personal  possessions  under  a  behavior 
modification  program  or  when  the 
interdisciplinary  team  determines  that 
access  would  endanger  the  client  or 
others. 

Response:  We  agree  that  limitations 
on  accessibilify  of  personal  possessions 
can  be  appropriate  in  certain  sitiiations. 
However,  we  do  not  believe  that 
prescriptive  regulations  are  necessary  in 
order  to  permit  this.  Proposed  paragraph 
(b)  merely  requires  that  the  client  have 
access  to  the  space  in  which  his  or  her 
personal  possessions  are  ordinarily 
stored.  While  this  implies  access  to  the 
possessions  themselves,  it  does  not 
require  unrestricted  access  in  situations 
where  this  is  precluded  by  an  active 
treatment  program  designed  to  eliminate 
inappropriate  behavior  or  in  which  the 
interdisciplinary  team  determines  that 
unrestricted  access  would  endanger  the 
client  or  others. 

Comment  The  proposed  9  442.504(c) 
would  require  adequate  clean  linen  and 
dirty  linen  storage  areas.  Several 
commenters  said  that  small  facilities 
should  not  be  required  to  have  separate 
storage  rooms  for  clean  and  dirty 


laundry:  rather,  it  would  be  sufficient  to 
require  specific  procedures  to  prevent 
contamination  and  unsanitary  practices. 
Others  suggested  that  we  permit  a 
bedroom  hamper,  if  sanitary  and  odor- 
free,  to  be  used  for  dirty  laundiy 
storage. 

Response:  The  laundry  storage 
requirement  in  this  provision  requires 
clean  linen  and  dirty  linen  storage 
"areas"  rather  than  "rooms."  This 
means  that  clean  linen  and  dirfy  linen 
must  be  stored  separately,  but  need  not 
be  stored  in  different  rooms.  A  bedroom 
hamper  would  be  an  acceptable  dirfy 
linen  storage  "area"  if  kept  clean  and 
odor-free,  consistent  with  the  infection 
control  requirements  of  final  regulations 
at  §483.470(1). 

QQ.  Client  Bathrooms  (Proposed 
§442.506:  Final  §  483.470(d)) 

Comment  One  commenter  suggested 
that  under  the  provisions  of  the 
proposed  9  442.506  each  bathroom 
should  be  equipped  with  a  mirror  and 
sink/toothbrush  training  area. 

Response:  We  believe  that  this  is 
already  implied  in  proposed 
9  442.506(a)'s  requirement  for  "badiing 
facilities  appropriate  *  *  *  in  design  to 
qieet  the  needs  of  the  cUents". 

Comment  Several  commenters 
•expressed  concern  about  the  proposed 
requirement  for  bathroom  privacy  unless 
contraindicated  by  the  client's 
condition.  One  commenter  stated  that 
any  conjb-aindications  to  bathroom 
privacy.thould  be  determined  by  die 
interdisciplinary  team  and  should  be 
indicated  in  the  client's  individual 
program  plan. 

Response:  We  agree  with  those 
commenters  who  stated  that  individual 
privacy  in  toilets,  bathtubs,  and  showers 
does  not  preclude  assistance  given  from 
the  facility's  staff  when  necessitated  by 
the  individual  client's  condition. 
Accordingly,  we  have  deleted  the 
provision  "unless  contraindicated  by  the 
client's  condition"  horn  the  final  rule  at 
9  483.470(d)(2).  However,  we  do  not 
think  that  the  regulations  should  attempt 
to  identify  every  situation  that  can 
conceivably  be  placed  in  the  individual 
program  plan.  Placement  of  this 
information  in  the  IPP  should  be  at  the 
discretion  of  the  facilify. 

Comment  Other  commenters  stated 
that  exceptions  to  privacy  should  be 
programmatic  rather  than  incorporated 
in  the  physical  plant  and  asserted  that 
locked  bathroom  doors  should  be 
encouraged  when  appropriate.  < 

Response:  As  noted  above,  the 
provisions  of  the  regulations  already 
assure  bathroom  privacy.  We  do  not 
believe  it  is  necessary  to  include 
prescriptive  provisions  in  the 


regulations  regarding  structural  design 
or  use  of  locked  bathroom  doors. 

Comment  Another  commenter  stated 
that  privacy  should  extend  through  the 
entire  living  unit  not  just  the  bathroom. 

Response:  We  agree  with  the  general 
objective  of  providing  for  privacy, 
whenever  possible,  in  the  client's  living 
unit;  however,  this  objective  must  be 
balanced  against  the  need  for  a 
reasonable  degree  of  interpersonal 
contact  and  interaction,  in  order  to 
approximate  more  closely  a  normalized 
environment.  In  this  context  we  believe 
that  the  cUent's  general  right  to  privacy 
is  already  sufficiently  ensured  by  final 
regulations  at  9  483.420(a)(7)  that  require 
that  each  client  is  provided  with  the 
opportunity  for  personal  privacy. 

Comment  A  number  of  comments 
were  received  on  proposed  9  442.506(c), 
which  restricts  water  temperature  from 
hot  water  taps  to  110  degrees  F.  or  less 
in  areas  of  the  facilify  serving  chents 
who  have  not  been  trained  to  regulate 
water  temperature.  Several  of  these 
commenters  expressed  support  for  the 
exception  to  the  temperature  restriction 
for  suitably-trained  clients,  noting  that 
this  offers  a  more  normalized  setting; 
others  noted  that  the  regulations  need  to 
be  flexible  enough  to  address  facilities 
where  cUents  are  participating  in  (but 
have  not  yet  completed)  a  training 
program  to  regulate  water  temperature. 

Response:  We  believe  that  the  issue  of 
clients  who  are  in  the  process  of  being 
trained  to  regulate  water  temperature 
can  be  addressed  in  interpretive 
guidelines,  which  would  be  based  on  the 
assumption  that  such  clients  are  under 
direct  supervision  while  being  trained  to 
operate  hot  water  temperatiu«  controls. 

Comment  One  commenter  suggested 
a  waiver  of  the  water  temperature 
restriction  when  the  program  director 
can  demonstrate  that  client  safefy  is 
addressed  by  means  other  than  a 
control  valve. 

Response:  The  regulations  require 
only  that  water  from  the  hot  water  tap 
be  maintained  at  or  below  a  prescribed 
temperature  if  clients  have  not  been 
trained  to  regulate  temperature,  but  do 
not  prescribe  the  specific  method  (such 
as  a  control  valve)  for  doing  so. 

Comment  One  commenter  asserted 
that  having  hot  water  temperatures 
below  120  degrees  F.  results  in  die  water 
temperature  being  too  cold  for  showers. 

Response:  We  believe  that  the 
longstanding  limit  of  110  degrees  F. 
represents  an  acceptable  balance 
between  comfort  and  safefy  factors,  and 
should  be  retained.  A  hot  water  tap  that 
is  limited  to  this  temperature,  when 
appropriately  operated  in  conjunction 
with  the  cold  water  tap,  should  produce 
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sufficiently  wann  water  temperatures  to 
ensure  comfort  without  posing  a  threat 
to  the  safety  of  clients  who  have  not 
been  trained  to  regulate  water 
temperature. 


RR.  Heating  and  Ventilation  in  Living 
Units  (Proposed  §  442.508;  Final 
§  483.470(e)) 


Comment:  One  commenter  suggested 
that  the  proposed  §  442.508(a)(1)  that 
would  require  each  client  bedroom  to 
have  at  least  one  outside  window,  be 
changed  to  at  least  one  outside  window 
or  door  (that  is,  allow  a  door  to  be  used 
for  room  ventilation  in  lieu  of  an  outside 
window).  I 

Response:  Since  a  door  serves    I 
primarily  to  provide  egress  rather  than 
to  perform  the  ventilation  and  aesdietic 
functions  of  an  outside  window,  we  do 
not  believe  the  language  in  the  proposed 
rule  should  be  changed.  In  addition,  the 
outside  window  serves  in  an  emergency 
as  an  alternate  means  of  escape  from  a 
below-grade  bedroom  (see  final 
regulations  i  483.470(b)(2)(i)).         i 

Comment  Three  commenters     I 
requested  that  we  include  a  definition  of 
the  term  "normal  comfort  range"  in  the 
proposed  f  442.50e(b)(l). 

Response:  We  plan  to  address  this 
issue  in  interpretive  guidelines,  which 
would  define  a  normal  comfort  range  in 
most  inttances  as  not  going  below  a 
temperatnre  of  68  degrees  F.  or 
exceeding  a  temperature  of  81  degrees  F. 
However,  the  term  could  also  be 
interpreted  to  include  temperatures  that 
exceed  the  upper  range  of  81  degrees  F. 
for  facilities  in  geographic  areas  of  the 
comitry  (primarily  at  the  northernmost 
latitudes)  where  that  temperature  is 
exceeded  only  during  rare,-  brief 
episodes  of  unseasonably  hot  weather. 
This  interpretation  would  apply  in  cases 
where  it  does  not  adversely  affect  client 
health  and  safety,  and  would  enable 
facilities  in  areas  of  the  cotmtry  with 
relatively  cold  climates  to  avoid  the 
expense  of  installing  air  conditioning 
equipment  that  would  only  be  needed 
very  infrequently.  j 

SS.  Floors  in  Living  Units  (Proposed 
§442.510:  Final  § 483.470(f)) 

Comment  Regarding  the  proposed 
requirement  at  §  442.510(a}  for  floors 
with  a  "slip-resistant"  surface,  one 
commenter  noted  that  any  surface  is 
slippery  when  wet.  Regarding  the 
proposal  at  §  442.510(b)  for 
"nonabrasive"  carpeting  is  carpeted 
areas  serving  cUents  who  crawl,  this 
commenter  noted  that  additional  factors 
should  be  considered  as  well  such  as 
mobility,  sanitation,  and  safety.  The 
commenter  suggested  that  we  require 
only  that  attention  be  given  to  floor 


coverings  in  living  units  based  on  the 
needs  of  the  cHents  living  therein. 

Response:  We  note  that  the 
regulations  do  not  require  that  floors  be 
"slip-free."  but  merely  "slip-resistant" 
there  is  a  presumption  that  the  floor 
surface  will  ordinarily  be  dry  and  wben 
wet,  precautions  takcm.  Regarding  the 
comment  concerning  mobility, 
sanitatioa,  and  safety,  we  are  adding  a 
requirement  to  final  regulations  at 
§  483.47l)(fK3)  for  exposed  floor  surfaces 
and  floor  coverings  to  promote  mobility 
and  maintenance  of  sanitary  conditions. 

Comment  One  commoiter  suggested 
rewording  of  propoeed  f  442.510(b)  that 
would  require  nonabrasive  carpeting  (if 
the  floors  are  carpeted)  for  clients  who 
crawl.  The  commenter  thought  the 
phrase  "clients  who  crawl"  should  be 
replaced  widi  "clients  who  lie  on  the 
floor  or  ambulate  with  parts  of  their 
bodies,  otker  tkaa  feet,  touching  the 
floor." 

Response:  We  agree  with  Ais 
comment,  and  have  revised  the  final 
regulations  at  1 483.470(f)(2)  to  include 
this! 


7T.  Space  and  Equipment  in  Dining, 
Health  Services  and  Program  Areas 
(Proposed  §442.512;  Fmal§  483.470(g)) 

Comment  Regarding  the  proposed 
§  442.512(a).  that  describes  space  and 
equipment  requirements  for  various 
activities,  two  commenters  suggested 
that  we  specifically  menti<»  recreation 
and  leisxire  activities. 

Response:  We  agree  with  this 
comment  and  have  added  in  final 
regulations  the  word  recreation  to  the 
Ust  of  areas  (for  example,  dining, 
program  areas)  for  which  the  facility 
must  provide  sufficient  space  and 
equipment. 

Comment  One  commenter  suggested 
that  the  space  and  equipment 
requirement  be  repeated  under  the 
nursing  services  section  of  the  active 
treatment  provisions. 

Response:  We  believe  that  this 
requirement  is  appropriately  located  as 
proposed,  in  the  section  dealing  with 
physical  environment.  Issues  directly 
involving  health  services  are  already 
adequately  dealt  with  elsewhere  in 
these  regulations. 

Comment  The  proposed  rule  at 
§  442.512(b)  would  require  the  faciUty  to 
furnish,  maintain  in  good  repair,  and 
encourage  the  use  of  devices  such  as 
dentures,  eyeglasses,  hearing  and  other 
communications  aids,  and  Imces 
needed  by  clients.  Almost  all  of  the 
comments  we  received  on  this 
parayaph  stressed  tha^the  facility 
should  be  responsible  for  furnishing 
these  items  only  if  Medicaid  will  pay  for 
them:  if  Medicaid  will  not  cover  ^sa 


items,  the  facility  should  only  be 
required  to  facilitate  their  acquisition  or 
assist  clients  in  purchasing  them. 

Response:  We  note  that,  under  these 
regulations,  the  above  items  are 
included  in  the  ICF/MR  benefit,  even 
though  a  particular  State  may  elect  not 
to  cover  them  separately  for  non-ICF/ 
MR  recipients.  The  Medicaid  statute  (at 
section  1902(a)(13)(A))  states,  in  part, 
that  payment  rates  for  ICF/MR  services 
must  be  "*  *  *  reasonable  and 
adequate  to  meet  the  costs  which  must 
be  incurred  by  efficiently  and 
economicaUy  operated  facilities  in  order 
to  provide  care  and  services  in 
conformity  widi  applicable  State  and 
Federal  laws,  regulations,  and  quality 
and  safety  standards  *  *  '".Thus,  we 
would  expect  a  State's  ICF/MR  payment 
rates  reasonably  to  reflect  the  various 
items  and  services  which  constitute  the 
ICF/MR  benefit 

Comment  With  respect  to  dentures, 
eyeglasses,  etc  one  commenter  asked 
us  to  define  the  terms  "furnish"  and 
"maintain  in  good  repair". 

Response:  The  term  "furnish"  in  this 
context  indicates  that  the  facility  is 
responsible  (including  financial 
responsibility)  for  obtaining  these  items, 
and  is  responsible  for  making  any 
necessary  arrangements  to  enable  the 
client  actually  to  receive  them.  (If  an 
item  is  available  free  of  charge,  the 
facility  would  satisfy  this  requirement 
simply  by  making  the  necessary 
arrangements  for  the  client  to  receive  it.) 
The  term  "maintain  in  good  repair" 
incficates  that  the  faciUty  is  responsible 
for  ensuring  that  these  items  are  kept  in 
good  worldng  order,  and  is  responsible 
for  any  resulting  expense  that  may  be 
incurred.  As  noted  above,  we  would 
expect  a  State's  ICF/MR  payment  rate 
to  reflect  reasonably  these  items  and 
services. 

UU.  Emergency  Plan  and  Procedures 
(Proposed  §442.550:  Final  §  483.470(h)) 

Comment  One  commenter  stated  that 
the  proposed  regulation  at  S  442.550,  that 
would  require  a  facility  to  make  its  plan 
for  emergencies  available  to  staff, 
should  also  require  that  staff  be  trained 
in  implementation  of  the  plan. 

Response:  As  we  had  proposed,  the 
facility  is  charged  (see  final  regulations 
at  S  483.470(h)(2))  with  the  responsibility 
of  training  the  staff  in  use  of  the 
emergency  plan  and  procedures. 

Comment  One  commenter  requested 
clarification  of  the  term  "periodically 
review",  as  it  was  used  in  the  proposed 
§  442.5500>).  that  would  require  that  a 
faciUty  periodically  review  its  plan  to 
meet  emcigendes  and  disasters. 
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Response:  We  will  explain  in 
interpretive  guidelines  that  the 
periodicity  of  this  review  is  a  judgment 
made  by  the  facility  based  on  the 
circumstances  of  the  facility.  U  the 
facility  changes  ite  physical  plant  or  if 
changes  external  to  the  facility 
necessitate  a  review  of  the  disaster 
plan,  then  the  facility  is  responsible  for 
carrying  out  that  review. 

W.  Evacuation  Drills  (Proposed 
§442.552:  Final  §483.470(1)) 

Comment  One  commenter  suggested 
that  the  proposed  rule  at  §  442.552  that 
requires  evacuation  drills  include 
provisions  for  the  non-evacuation  of 
those  whose  health  precludes 
evacuation  during  drills. 

Response:  We  do  not  agree  with  this 
comment.  The  drills  required  by  this 
section  are  not  only  for  fire  but  for  other 
disasters  such  as  hurricanes,  tornadoes, 
floods,  etc.  In  these  circumstances,  the 
entire  occupancy  may  have  to  be 
evacuated.  Thus,  the  entire  occupancy 
must  practice  these  drills. 

Comment  The  proposed  rule  reserv^ 
S  442.554.  One  commenter  suggested  that 
we  use  the  reserved  section  to  include 
explicit  requirements  on  building 
accessibility  for  the  physically 
handicapped. 

Response:  The  issue  of  building 
accessibility  is  covered  by  civil  rights 
laws  which  are  invoked  under  final 
regulations  at  S  483.410(b).  CompUance 
with  Federal,  State  and  local  laws.  The 
Office  for  Civil  Rights  implements 
Depcu-tment-wide  regulations  (see  45 
CFR  84.22  and  84.23)  relative  to  building 
accessibility  for  the  physically 
handicapped  and  HCFA  does  not  wish 
to  duplicate  or  conflict  With  those 
regulations. 

Comment:  One  commenter  proposed 
adoption  of  the  "buddy  system"  of 
evacuation  and  was  concerned  that 
drills  not  be  conducted  in  sub-zero 
weather  without  assistance. 

Response:  There  is  nothing  in  the 
proposed  regulation  that  would  preclude 
the  use  of  the  "buddy  system".  The 
regulations  do  require  drills  to  be 
conducted  under  varied  conditions  but 
we  would  not  expect  drills  to  be         > 
conducted  in  sub-zero  weather. 

Comment  The  proposed  S  442.552(a) 
would  require  evacuation  drills  to  be 
conducted  under  "varied  conditions". 
One  conmienter  suggested  that  the  term 
"varied  conditions"  be  defined. 

Response:  We  will  explain  in 
interpretive  guidelines  that  the  term 
"varied  conditions"  principally  refers  to 
different  times  of  the  day  and  night  and 
location  of  clients  in  respect  to  rooms  in 
the  building.  It  also  refers  to  weather 


conditions  since  quarterly  drills  would 
necessitate  varied  weather  conditions. 

Comment  One  commenter  expressed 
concern  that  fire  safety  standards  not  be 
used  to  exclude  persons  wjth  physical 
handicaps. 

Response:  The  adoption  of  the  1985 
Life  Safety  Code  (see  Federal  Register. 
Friday,  April  18, 1986,  page  13224) 
incorporates  chapter  21  of  the  Code  that 
defines  three  levels  of  physical  plant 
requirements  depending  on  the  ability  of 
clients  and  staff  to  evacuate  the  building 
in  the  event  of  fire,  lliis  new  chapter  of 
the  Life  Safety  Code  may  enable 
individuals  with  physical  disabiUties  to 
reside  in  the  facility  depending  on  the 
disability,  the  staff  in  the  facility  and  the 
physical  plant  characteristics.  We 
expect  that  the  adoption  of  Chapter  21 
of  the  Code  will  allow  many  more 
clients  with  physical  disabiUties  to 
reside  in  smaU  faciUties  than  was 
previously  the  case. 

Comment  One  commenter  suggested 
that  each  faciUty  be  required  to  have  at 
least  one  fire  extingiiishe^^tsr  floor. 

Response:  The  Life  Safety  Code 
specifies  extinguishment  requirements 
for  various  types  of  occupancies.  As  a 
consequence  of  the  adoption  of  the  1985 
Life  Safety  Code  (see  Fadwal  Register, 
Friday,  April  18, 1986.  page  13224)  HCFA 
has  adopted  the  extinguishment 
requirements  of  that  Code. 

Comment  Several  cpmmenters 
expressed  concern  that  requirements  for 
evacuation  drills  do  not  allow  a  cUent  to 
move  to  a  "safe  area"  or  from  one 
smoke  barrier  to  another  as  current 
regulations  allow. 

Response:  We  have  modified  the  final 
regulation  at  S  483.470(i)(2)(v)  to  allow 
for  evacuation  to  "safe  areas"  in 
facilities  certified  under  the  Health  Care 
Occupancies  Chapter  of  the  Life  Safety 
Code  (note  that  current  regulations 
found  at  42  CFR  442.506(b)(1)  allow 
evacuation  to  a  safe  area). 

Comment  One  commenter  stated 
there  should  be  greater  emphasis  on 
staff  training  for  fire  evacuation  driUs. 
Another  commenter  thouj^t  that  clients 
should  have  evacuation  drills  as  part  of 
their  DPP, 

Response:  We  believe  that  the 
proposal  is  adequate  in  the  number  of 
training  drills  it  requires  staff  to 
conduct.  Additionally,  it  could  be  very 
appropriate  to  include  evacuation  drills 
as  part  of  an  EPP  if  the  interdisciplinary 
team,  as  a  result  of  the  client's 
comprehensive  functional  assessment 
determined  that  improved  performance 
during  evacuation  drills  was  of  high 
priority  for  the  client  to  learn.  In  any 
case,  the  final  rule  at  S  483.440(c)  (3)  and 
(4)  requires  that  objectives,  reflective  of 


a  client's  needs,  be  included  as  part  of 
thelPP. 

Comment  One  commenter  thought 
that  the  time  it  takes  clients  to  evacuate 
a  building  would  determine  what  fire 
safety  requirement  the  facility  must 
meet  That  is,  the  slower  the  clients  exit 
the  building  the  more  fire  safe  it  must 
be. 

Response:  Evacuation  drills 
conducted  by  the  facility  wiU  not  be  the 
criteria  for  deciding  which  physical 
plant  requirements  a  facility  must  meet 
in  order  to  comply  with  Life  Safety  Code 
requirements.  'The  State  surveyor  will 
determine  the  level  of  fire  safety 
requirements  on  the  basis  of  an 
objective  assessment  of  the  clients,  the 
staff  and  characteristics  of  the  physical 
plant 

Comment  One  commenter  asked 
whether  these  regulations  should 
contain  a  reference  to  the  Life  Safety 
Code. 

Response:  We  have  included  in  final 
regulations  at  S  483.470(j)  requirements 
for  meeting  the  Life  Safety  Code.  These 
requirements  are  located  in  current 
regulations  at  S  442.508. 

Comment  Several  commenters 
indicated  that  the  distinction  made  in 
the  proposed  §  442.552(b)  between 
clients  who  can  cooperate  and  cannot 
cooperate  in  an  evacuation  is  confusing 
and  open  to  different  interpretations. 
Another  commenter  did  not  feel  that  the 
proposed  requirement  for  three 
evacuation  drills  per  year  was 
satisfactory  for  clients  who  could  not 
cooperate. 

Response:  We  have  deleted  in  final 
regulations  the  reference  to  clients  who 
can  and  cannot  cooperate.  Instead,  we 
are  retaining  the  language  of  current 
regulations  at  §  442.506  that  require  aU 
clients  actuaUy  to  evacuate  during  at 
least  one  drill  each  year  on  each  shift. 

Comment  One  commenter  indicated 
that  fire  drills  should  be  unannounced. 

Response:  Good  practice  dictates  that 
actual,  full  drills  be  unannounced,  since 
real  emergencies  (fire,  tornadoes,  gas 
clouds),  are  immediate  and  unexpected. 
However,  in  order  to  train  staff  and 
cUents  in  evacuation  procedures,  it  is 
often  necessary  to  practice  evacuations 
without  the  element  of  surprise.  Thus,  it 
is  not  possible  or  advisable  simply  to 
require  that  all  drills  be  unannounced. 
Rather,  by  requiring  the  drills,  we  meet 
Life  Safety  Code  requirements  and  still 
leave  to  the  faciUty  needed  flexibility  in 
how  the  drills  are  accomplished. 

WW.  Paint  (Proposed  §  442.556;  Final 
§483.470(k)) 

Comment  One  commenter  suggested 
that  a  new  requirement  stating  that 
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clients  cannot  be  hoased  in  bnildiiigs 
that  contain  asbestos  ceilings  or 
insulation  be  added  to  the  proposed 
§  442.556  that  contained  requirements 
concerning  lead  paint. 

Response:  We  fully  appreciate  die 
importance  of  ensuring  protection  from 
the  hazards  of  exposure  to  asbestos 
fibers  within  buildings.  We  note  that 
Congress  also  is  concerned  with  this 
issue,  as  evidenced  by  its  enactment  last 
year  of  the  Asbestos  Hazards 
Emergency  Response  Act.  This 
legislation  established  a  program  under 
which  the  Environmental  Protection 
Agency  (EPA)  sets  standards  to  inspect 
for,  identify,  and  abate  hazardous 
asbestos  in  schools.  Congress  is 
currently  considering  legislation  that 
would  direct  the  EPA  to  expand  these 
activities  to  include  nonschool  buildings. 
In  view  of  this  pending  legislation,  and 
EPA's  experience  and  technical 
expertise  in  this  area,  we  do  not  believe 
it  would  be  appropriate  for  HCFA 
unilaterally  to  impose  its  own  standards 
on  asbestos  abatement 

Cosoment  One  commenter  suggested 
itie  proposed  regulation  be  modified  to 
state  that  paint  or  plaster  containing 
lead  must  be  removed  rather  than 
removed  or  covered" 

Response  We  believe  this  suggestion 
would  create  an  unnecessary  hardship 
OP  facilities  We  beheve  that  client 
safety  and  health  wili  be  assured  by 
requiring  the  facility  either  to  remove  or 
cover  interior  paipt  rnntaining  lead. 

Comment-  One  commenter  indicated 
that  in  the  past  there  was  a  requirement 
that  paints  be  non-flammable,  and 
asked  if  this  requirement  was  still 
applicable 

Response:  We  were  unable  to  locate  a 
Federal  ICF/MR  regulation  that 
prohibited  the  use  of  flammable  paints. 

XX.  Food  and  Nutrition  Service*   I 
(Proposed  §  442.558;  Final  §  483.480(0)) 

Comment  Several  commenters 
mdicated  that  the  proposed  §  442.55d(a) 
would  unnecessarily  restrict  facilities 
because  it  would  require  that  the  facility 
actuaHy  provide  each  client  with  a 
nourishing,  well  balanced  diet.  They 
note  that  while  clients  are  in  "day  care" 
programs  the  facility  cannot  be  held 
responsible  for  the  food  served. 

Response:  We  agree  that  emphasis 
shoold  be  placed  on  the  client  outcome 
of  receiving  an  appropriate  diet  rather 
than  on  fte  facility's  provision  of  it  and 
have  amended  final  regulations  by 
indicating  that  each  client  must  receive 
an  adequate  diet  even  though  the  facility 
does  not  provide  it  directly.  However, 
responsibility  for  the  food  served  to 
clients  by  outside  programs  continues  to 


remain  with  tfie  ICF/NfR,  as  the  legally 
responsible  entity. 

Comment:  One  commenter  suggested 
that  the  regulation  be  modified  to 
require  a  nourishing,  well-balanced  diet 
to  "meet  the  individual  needs  of  the 
clients". 

Response:  We  do  not  agree  that 
addition  of  this  phrase  is  necessary.  The 
Fmal  regttlationB  at  {  483.480(aKl) 
include  language  that  states  that  "each 
client  must  receive  a  nourishing,  well- 
balanced  diet".  A  diet  cannot  be 
nourishing  nor  well  balanced  for  each 
client  unless  his  or  her  individual  needs 
have  been  addressed. 

Commeat  One  commenter  suggested 
that  a  new  sectioo  be  added  to  indicate 
that  if  behavior  modification  programs 
include  the  use  of  food,  such  programs 
must  be  reviewed  by  a  registered 
dietitian  to  assure  provision  of  a 
nutritional  diet 

Response:  We  agree  with  this 
comment  and  have  revised  Rnal 
regulations  to  inchtde  a  provision  at 
S  483.4a0(a)(4)  that  requires  the 
interdisciplinary  team,  including  the 
physician  and  the  dietitian  to  participate 
in  decisions  that  include  the  provision  of 
food  as  part  of  a  program  to  manage 
■nappropriate  client  behavior. 

Comment-  One  commenter  suggested 
that  all  facilities  be  required  to  maintain 
a  current  diet  manual,  and  that  the 
manual  be  approved  by  the  dietitian  and 
medical  director  and  be  kept  in  a 
convenient  location  for  use  in  preparing 
diets. 

Response:  We  believe  this  suggestion 
IS  too  prescriptive  and  believe  that  the 
requirement  stating  that  diets  be 
prepared  in  accordance  with  the  Food 
and  Nutrition  Board  of  the  National 
Research  Council,  National  Academy  of 
Sciences  will  help  to  assure  the 
provision  of  nutritionally  sound  diets. 

Comment-  One  commenter  suggested 
that  the  proposed  requirement  in 
S  442.558  that  would  require  diets  to  be 
prepared  in  accordance  with  the  Food 
and  Nutrition  Board  of  the  National 
Research  Council  be  modified  to  provide 
flexibility  for  individual  choice  in  food 
for  those  clients  in  independent  cooking 
programs. 

Response:  These  regulations  do  not 
preclude  a  facility  from  providing 
individual  food  choice  for  clients 
participating  in  an  ind^endent  cooking 
program. 

Comment  One  commenter  asked 
whether  every  facility  would  be  required 
to  obtain  a  copy  of  the  dietary 
allowances  of  the  Food  and  Nutrition 
Board  of  the  National  Research  Comicil. 
National  Academy  of  Sciences. 

Response:  If  a  facility  can  prepare 
meals  in  accordance  with  the  standards 


specified  without  having  a  copy  (for 
example,  through  its  dietitian],  then  it 
need  not  possess  a  copy. 

Comment  One  conmenter  pointed  out 
that  the  standards  set  by  the  Food  and 
Nutrition  Board  of  the  National 
Research  Councfl.  National  Academy  of 
Sciences  represent  miinmiim  guidelines 
and  not  a  maximum,  and  that  the 
nutritional  needs  of  some  clients  may 
not  be  met  by  compliance  with  a 
minimimi  standard 

Response:  We  agree  and  have 
modified  final  legulations  accordingly. 
As  amended,  the  language  of  the  final 
rule  at  §  483.480(a](6]  requires  that  diets 
must  be  prepared  at  least  in  accordance 
with  the  Food  and  Nutrition  Board 
standards. 

Comment  Two  commenters 
expressed  concern  that  the  proposed 
regulation  contains  no  provisions 
regarding  safety  and  sanitation  in  food 
storage,  food  preparation  or  food 
service. 

Response:  We  believe  that  these  are 
issues  that  are  well  covered  by  existing 
State  and  local  laws.  Under  the  final 
regulations  at  S  483.410(b),  a  facility  is 
required  to  adhere  to  State  and  local 
laws;  therefore,  we  believe  there  is  no 
need  for  the  suggested  change  since  it 
would  be  duplicative. 

Comment  One  commenter  suggested 
that  the  duties  of  the  dietitian  should  be 
expanded  in  this  regulation  to  include 
being  responsible  for  providing  annual 
nutrition  assessments  and  conducting 
periodic  foUow-up  menu  reviews, 
providing  guidance  to  the  food  service 
operations,  and  being  included  in  the 
interdisciplinary  assessment  of  client 
feeding  problems. 

Response:  There  is  nothing  in  this 
section  that  would  preclude  the  dietitian 
from  performing  these  functions; 
however,  we  believe  it  is  best  that  each 
facility  utilize  personnel  according  to 
the  facility's  individual  needs. 

Comment  A  number  of  commenters 
expressed  views  about  the  proposed 
requirement  for  physician  and  dietitian 
participation  in  decisions  about 
modified  and  special  diets.  One 
commenter  wanted  other  appropriate 
team  members  to  be  involved  in 
decisions  about  these  diets,  another 
questioned  the  need  for  a  physician  and 
a  dietitian  to  participate  in  these 
decisions,  and  another  wanted  the 
interdisciplinary  team  to  make  decisions 
about  these  diets.  Another  commenter 
wanted  the  physician  and  dietitian  to 
participate  in  decisions  about  the  caloric 
levels  and  nutritional  adequacy  of  diets. 
Finally,  one  commenter  wanted  the 
word  "participation"  to  be  defined  in 
regulation  and  another  wanted  a 
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definition  of  "modified  and  spedai 
diets". 

Reaponse:  We  do  not  believe  these 
regulatimis  should  spedfy  who  should 
develop  naodified  and  special  diets  as 
long  as  the  physician  and  dietitian 
participate  in  those  decisions.  The 
physician's  and  dietitian's  participation 
should  assure  the  necessary  quality  of 
modified  and  special  diets,  but  we  do 
not  believe  it  is  necessary  to  regulate 
their  involvement  in  caloric  levels.  The 
facility  as  a  whole  is  held  responsible 
for  nutritional  adequacy  as  required  by 
§  442.558(a)  of  the  proposed  relations. 
The  wortk  "participates  in  decisions 
about"  contained  in  proposed 
S  442.558(b)  have  been  deleted  from 
final  regulations.  Instead  the  final 
regulations  at  S  483.480(a)(4)  now 
require  the  physician  and  dietitian,  as 
part  of  the  inteidisci{riinary  team,  to 
prescribe  all  modified  and  special  diets. 
Finally,  we  will  define  "mocfified  and 
special  diets"  in  the  interpretive 
guidelines  as  diets  that  are  needed  to 
enable  the  clients  to  eat  (for  example, 
food  that  is  chopped  pureed  etc.)  or 
diets  that  are  intended  to  correct  or 
prevent  a  nutritional  deficiency  or 
health  problem. 

Comment  One  commenter  suggested 
that  meals  be  developed  by  a  Food  and 
Nutrition  Unit 

Response:  We  do  not  believe  it 
necessary  to  require  a  Food  and 
Nutrition  Unit.  However,  there  is 
nothing  to  preclude  the  establishment  of 
a  Food  and  Nutrition  Unit  if  an 
individual  facility  so  desires. 

Comment  One  commenter  suggested 
that  a  dietitian-to-client  ratio  be 
established  in  these  standards. 

Response:  We  believe  that  to 
establish  dietitian-to-client  ratios  «vould 
be  unnecessarily  prescriptive. 

Comment  One  commenter  asked  that 
the  dietitian  be  a  part  of  the  "feeding 
team"  and  another  commenter  asked 
that  the  dietitian  be  a  part  of  the 
"infection  control  team". 

Response:  The  regulations  do  not 
require  the  establishment  of  either  of 
these  teams.  However,  if  a  facility 
chooses  to  establish  such  teams,  there  is 
nothing  that  would  preclude  a  dietitian's 
participation  on  these  teams. 

Comment  One  commenter  suggested 
that  the  "nutrition  unit"  be  required  to 
conduct  nutrition  education  programs 
for  direct  care  personnel  clients  and 
their  families. 

Response:  Section  483.430(e)  of  final 
regulations  mandates  staff  training.  We 
believe  that  this  requirement  is 
sufficient  to  assure  that  staff  is  trained. 
There  is  nothing  in  this  regulation  diat 
precludes  the  kind  of  training  suggested 


by  the  commenter  for  clients  and  their 
families. 

YY.  Meal  Services  (Proposed  §  442.560; 
Final  §  483.480(b)) 

Comment  Several  commenters 
obiected  to  the  proposed  requirement  at 
§  442.560(a)  for  actually  serving  three 
meals  a  day  to  clients,  since  many 
clients  eat  lunch  at  day  care  programs. 

Response:  We  agree  with  these 
commenters  and  have  modified  final 
regulations  to  incorporate  language  at 
S  483.48Q(bXl)  that  specifies  tiiat  each 
client  must  receive  at  least  three  meals 
each  day.  This  would  maintain  the 
facility's  responsibility  to  see  to  it  that 
clients  receive  three  meals  a  day 
without  requiring  them  actually  to  serve 
the  meals  themselves. 

Comment  Several  commenters  stated 
that  the  prohibition  under  {  442.560(a)(1) 
of  the  proposed  regulations  that 
breakfast  be  served  no  longer  than  14 
hours  after  the  evening  meal 
unnecessarily  restricted  cUents'  eating 
habits  on  weekends  and  holidays.  They 
noted  that  this  requirement  did  not 
allow  clients  to  sleep  in  on  weekends 
and  holidays. 

Response:  We  agree  with  the 
comments  and,  while  we  have  retained 
the  14  hour  meal  span  requirement,  we 
have  included  in  &ial  regulations  at 
S  483.480(b)(1)  an  exception  allowing  an 
extension  to  16  hours  on  weekends  and 
holidays  if  a  noiuishing  snack  is  served 
at  bedtime. 

Comment  Several  commenters 
suggested  a  change  to  the  proposed 
standard  that  requires  discarding  food 
that  has  been  served  and  uneaten.  They 
wanted  wording  that  would  allow  reuse 
of  food  served  "family  style". 

Response:  We  agree  Mnth  this 
comment  cmd  have  changed  the  final 
regulations  to  include  language  at 
S  483.480(b)(3)  that  requires  that  when 
food  is  served  "to  clients  individually"  it 
must  be  discarded 

Comment  One  commenter  objected  to 
the  deletion  in  die  proposed  rule  of  a 
provision  in  current  regulations  that 
requires  food  to  be  served  under 
sanitary  conditions. 

Response:  We  of  course  agree  that  it 
is  important  that  food  be  served  under 
sanitary  conditions;  however,  we 
believe  this  can  best  be  accomplished 
by  relying  on  local  and  State  laws. 
Section  442.416  of  the  proposed  rule, 
now  incorporated  into  S  483.410(b]  of 
final  regulations  requires  compliance 
with  tltese  laws. 

Comment  One  commenter  suggested 
that  the  proposed  {  442.560(b)  regarding 
the  serving  of  food  be  revised  to  require 
that  food  be  served  in  sufficient  quality 
as  well  as  quantity. 


Response:  The  issue  of  quality  was 
dealt  with  in  proposed  section  S  442.558 
(final  S  483.480(a))  that  requires  a 
nourishing  and  well  balanced  diet  for 
each  client 

Comment  One  commenter  proposed 
adding  a  new  subsection  that  would 
mandate:  attention  being  paid  to  clients' 
reasonable  food  preferences; 
maintaining  records  of  each  client's 
likes,  dislikes,  and  food  allergies;  and 
observing  each  client  to  determine 
acceptance  of  diet. 

Response:  While  we  believe  that  the 
ends  sought  in  this  comment  are 
laudable,  we  believe  that  it  is  too 
prescriptive  to  specify  these  details  in 
the  regulations.  We  note,  however,  that 
the  final  rule  at  $  483.440(c)(3)(v) 
requires  that  the  comprehensive 
functional  assessment  of  each  client 
must  identify  the  client's  nutritional 
status. 

Comment  One  commenter  suggested 
adding  a  new  subsection  (d)  to  proposed 
S  442.560  pertaining  to  recipes,  detailing 
the  number  of  clients  to  be  served  from 
each  recipe  and  the  methods  used  in 
recipe  preparation  to  assure  nutritional 
value,  texture,  flavor  and  appearance, 
etc. 

Response:  We  believe  these 
suggestions  are  too  prescriptive  in 
nature  to  be  beneficial. 

ZZ.  Menus  (Proposed  §  442.562;  Final 
§  483.480(c)) 

Comment  One  commenter  stated  that 
the  provision  in  proposed  §  442.562  to 
include  average  portion  sizes  for  menu 
items  was  not  necessary. 

Response:  We  do  not  believe  this 
requirement  should  be  deleted  since  it 
can  be  used  as  a  tool  to  help  determine 
adequacy  of  diet 

Comment  Three  commenters 
indicated  that  we  should  require  that 
menus  be  prepared  at  least  one  week  in 
advance  of  their  usage. 

Response:  We  believe  this  to  be 
overly  prescriptive  in  nature.  This  is  an 
area  where  the  facilify  should  have 
□exibilify.  ' 

Comment  Four  commenters  wanted  a 
requirement  for  menu  approval  by  a 
dietitian  for  nutritional  adequacy  and 
for  therapeutic  corrections  of  modified 
diets. 

Response:  We  believe  that  the 
concerns  addressed  in  this  comment  are 
addressed  in  proposed  (  442.556,  Food 
and  Nutrition  Services  that  requires 
diets  to  be  nourishing  and  well-balanced 
and  requires  a  dietitian  and  a  physician 
to  participate  in  decisions  about 
modified  and  special  diets. 

Comment  One  commenter  indicated 
the  desire  to  see  a  prohibition  against 
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"fast  food/junk  food"  appearing  on  the 
menu. 

Response:  The  requirement  contained 
at  the  proposed  S  442.558(a)  (final 
§  483.480(a))  that  would  mandate  that 
each  client  receive  nourishing,  well- 
balanced  meals  to  assure  that  clients' 
dietary  needs  are  met.  Whether  the 
foods  are  considered  "fast  or  junk 
foods"  is  not  a  concern  so  long  as  the 
client  is  receiving  a  nutritious  and  well- 
balanced  diet.  Therefore,  we  have  not 
made  this  change. 

Comment-  The  remainder  of  the    i 
commenters  on  this  section  suggested  a 
variety  of  additions.  One  wanted 
retention  of  an  existing  regulation 
requiring  the  faciUty  to  maintain  food 
purchase  records.  Another  wanted 
menus  to  be  posted  in  cooking  and 
serving  areas.  One  commenter  wanted  a 
regulation  on  between-meal  feedings. 
Another  commenter  wanted  a  section 
stipulating  that  modified  diets  be 
accurately  written  and  correctly  served. 
Finally,  one  commenter  suggested 
greater  flexibility  for  clients  trained  in 
food  purchases  and  preparations. 

Response:  We  have  not  modified  the 
proposed  regulations  to  incorporate 
these  comments.  It  is  our  view  that  these 
requirements  are  too  restrictive,  and 
that  sufficient  client  protections  relative 
to  these  issues  are  already  contained  in 
the  final  regulations  at  S  483.480  and    ' 
other  sections  of  the  final  rule. 

AAA.  Dining  Areas  and  Service 
(Proposed  §  442.564;  Final  §  483.4S0(d)J 

Comment  One  commenter  suggested 
that  the  proposed  requirement  for 
provision  of  table  service  to  all  clients 
who  can  and  will  eat  at  a  table  be 
changed  to  encompass  several  levels  of 
client  functioning. 

Response:  We  do  not  beheve  the 
regulation  should  be  modified  to 
designate  table  service  classifications 
by  client  functional  status.  Clients  of 
grossly  different  ages,  developmental 
levels  and  social  needs  generally  are  not 
allowed  to  be  housed  together  (see  final 
regulations  at  §  4a3.470(a)(l)).  We  do 
not  believe  it  necessary  to  extend  this 
requirement  to  table  service  as  well. 

Comment:  One  commenter  suggested 
that  a  new  subsection  be  added  that 
would  require  the  facility  to  provide 
enough  stafi  trained  in  appropriate 
feeding  techniques  and  dient 
positioning. 

Response:  The  final  regulations  at 
S  483.430  (c)  through  (e)  already  make 
provisions  for  sufficient  staff  and  for  the 
training  of  that  staff  We  believe  these 
requirements  adequately  address  these 
issues. 

Comment-  Section  S  442.584  of  the 
proposed  rule  would  require  the  facility 
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to  serve  meals  to  clients  in  dining  areas 
unless  otherwise  specified  by  the 
interdisciplinary  team  or  a  physician. 
Two  commenters  suggested  that  a 
dietitian  also  be  allowed  to  exempt 
chents  fivm  this  general  rule.  Another 
commenter  wanted  physicians  deleted 
from  the  list. 

Response:  We  have  not  changed  this 
standard.  The  fundamental  reason  a 
cUent  would  not  eat  in  a  dining  area 
relates  to  the  existence  of  a  medical 
care  plan  or  because  of  a  behavioral  or 
developmental  problem  that  either  the 
interdisciplinary  team  ot  the  physician 
would  have  knowledge  of.  If  the 
problem  relates  to  a  significant  dietary 
problem,  the  dietitian  would  be  on  the 
interdisciplinary  team  as  a  consequence 
of  that  problem  and  would  provide  input 
by  that  means. 

Comment-  One  commenter  believes 
that  the  provision  in  current  regulations 
S  442.472(c)  requiring  clients  to  eat  in  an 
upright  position,  unless  medically 
contraindicated,  should  be  retained. 

Response:  Our  final  regulations  at 
9  483.480(d)(2)  require  the  facility  to 
provide  table  service  to  all  clients  that 
can  and  will  eat  at  a  table.  They  also 
require  at  S  483.480(d)(1)  that  the  facility 
serve  all  cUents  in  dining  areas  unless 
exceptions  are  made  by  the 
interdisciplinary  team  or  a  physician.  It 
was  our  intent  that  these  provisions 
should  be  sufficient  to  assure  that 
clients  are  fed  in  an  upright  position 
unless  medically  contraindicated. 
however,  to  ensure  that  our  intent  is 
clearly  understood,  we  have  mentioned 
it  explicitly  in  the  final  rule  at 
S  483.480(d)(5). 

Comment-  One  commenter  suggested 
a  new  standard  be  established  for  food 
service  sanitation  that  would  indicate 
that  sanitary  standards  must  be  in 
compliance  with  State  and  local  laws. 

Response:  Such  a  standard  would  be 
redundant  since  S  483.410(b)  of  the  final 
regulations  requires  that  facilities  must 
be  in  compliance  with  all  applicable 
provisions  of  Federal,  State  and  local 
laws  pertaining  to  health,  sanitation, 
safety  and  research. 

Comment-  One  commenter  prescribed 
a  series  of  requirements  that  a  facility's 
diet  services  must  include.  Among  these 
were  requirements  relating  to 
specifications  for  supplies  and 
equipment,  standards  to  assure  proper 
storage  of  food,  and  other  health  and 
safety  features. 

Response:  In  general,  we  believe  these 
requirements  would  be  too  prescriptive 
and  would  unnecessarily  interfere  «vith 
the  effective  management  of  the  facility. 
Additionally,  those  suggestions  relating 
to  food  storage  and  food  health  issues 
are  best  addressed,  we  believe,  by  State 


and  local  enforcement  of  applicable 
regulations  and  laws. 

Comment^Oae  commenter  suggested 
that  paragraph  (a)  of  the  proposed 
S  442.564  should  be  more  flexible  since 
not  all  meals  are  served  in  dining  areas; 
for  example,  picnics  and  parties. 

Response:  We  will  specify  in 
interpretive  guidelines  that  on  special 
occasions  such  as  picnics  and  parties, 
clients  would  not  have  to  be  served  in 
established  "dining  areas". 

IV.  Provisions  of  the  Final  Rule 

We  are  adopting  the  provisions  set 
forth  in  the  NPRM  with  the  exception  of 
the  changes  noted  in  the  "Discussion  of 
Comments"  (section  III  above), 
including  the  reorganization  of  the 
proposed  standards  into  a  condition 
format  and  the  redesignation  of  these  as 
a  new  Part  483.  As  a  result  of  adopting 
the  conditions  format  and  the 
redesignation,  we  are  making  several 
conforming  changes  thoughout  the 
regulations.  We  also  are  making  many 
technical  and  clarifying  changes. 

The  conforming  changes  that  we  are 
making  will  change  references  to  the 
standards  for  ICFs/MR  to  read 
"conditions  of  participation".  These 
changes  are  located  at  S9  442.117, 
442.118,  442.119  and  442.254.  Other 
conforming  changes  at  99  440.150, 
442.30,  442.100,  442.101,  442.105,  442.117, 
and  442.254  ^11  reflect  the  move  from 
P^  442,  Subpart  G  to  Part  483,  Subpart 
D. 

We  also  are  making  changes  to  clarify 
our  policies  concerning  provider 
agreements  and  facihty  certifications.  In 
9  442.13(c).  we  are  adding  language  to 
clarify  that  it  is  acceptable  for  a 
provider  to  submit  a  correction  plan 
only  if  it  meets  any  applicable 
conditions  of  participation.  This  is 
consistent  with  our  policy  that  under 
conditions  of  participation,  a  provider 
agreement  may  not  be  entered  into  with 
a  facilify  that  has  deficiencies  at  the 
condition-level.  A  facilify  may  obtain  a 
provider  agreement  under  certain 
circumstances  with  deficiencies  at  the 
standard-level.  We  also  are  revising 
99  442.101. 442.105  and  442.110  to  clarify 
that  a  facilify  may  be  certified  by  the 
survey  agency  with  deficiencies  at  the 
standard-level  only.  (Note:  Section 
442.110  was  previously  9  442.111.  HSQ- 
127-F.  Correction  and  Reduction  plans 
for  Intermediate  Care  Facilities  for  the 
Mentally  Retarded  (53  FR 1984) 
redesignated  the  section.)  We  are 
further  revising  9  442.101  (d)  and  (e)  to 
clarify  which  subparts  contained  the 
requirements  that  each  type  of  facility 
(that  is,  SNFs.  ICFs  and  ICFs/MR)  must 
meet. 
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In  many  cases,  the  regulations  use  the 
phrase  "Federal  standards"  in  a  general 
sense;  that  is.  die  phrase  refers  to  both 
standards  and  conditions  of 
participation.  In  order  to  avoid 
confusion  and  to  maintain  the 
distinction  between  standards  and 
conditions  of  participation,  we  are 
changing  several  of  these  general 
references  to  "requirements".  These 
changes  are  kx»ted  at  99  431.610, 
442.13,  442.14, 442.16.  and  442.30.  We 
also  are  deleting  the  general  reference  to 
standards  used,  and  intermediate  care 
facilities  for  die  mentally  retarded  in 
9  442.1.  That  section  refers  to 
requirements  for  facilify  certification 
which  we  believe  encompasses  facility 
standards  and  conditions  of 
participation. 

.    Additionally,  throughout  the  proposed 
regulation,  we  included  language  that 
stated  that  "The  facilify  must  provide 

*  *  •"or  "The  facilify  must  develop 

*  *  *".  In  this  final  rule,  we  have 
changed  that  language  in  many 
instances  to  "Each  client  must  receive 

*  '  *".  We  believe  that  this  change 
clarifies  our  intent  to  emphasize  dient 
needs. 

V.  Regulatory  In^tact  Statement 

A.  Executive  Order  12291 

Executive  Order  (E.O.)  12291  requires 
us  to  prepare  and  publish  a  final 
regulatory  impact  analysis  for  any  final 
rule  that  meets  one  of  the  E.O.  criteria 
for  a  "major  rule";  that  is,  that  would  be 
likely  to  result. 

While  we  beheve  that  the  regulations 
will  accomplish  these  results,  for  several 
reasons  we  are  not  able  to  state  the 
economic  impact  in  quantitative  terms. 
First,  current  cost  reporting 
requirements  do  not  provide  data 
broken  down  by  cost  centers  that  would 
allow  us  to  determine  the  impact  of 
either  our  present  or  future  health  and 
safety  requirements  on  facility 
expenditures.  Second,  ascribing  cost  of 
care  is  difficult  because  of  the  variations 
among  facilities  in  terms  of  facilify  size 
and  type,  and  diversity  in  per  diem  rates 
within  a  State.  Third,  the  variety  of 
client  characteristics  makes  it  difficult 
to  ascribe  costs  of  care  based  on  these 
characteristics. 

Nonetheless,  we  have  found  no 
available  data  or  analyses  that  indicate 
that  these  changes  would  have  an 
annual  economic  impact  of  $100  million, 
or  meet  the  other  thresholds  specified  in 
the  Executive  Order.  For  these  reasons, 
we  have  determined  diat  a  regulatory 
impact  analysis  is  not  required. 


B.  Regulatory  Flexibility  Analysis 

1.  Introduction 

We  generally  prepare  a  final 
regulatory  Qexibihty  analysis  that  is 
consistent  with  the  Regulatory 
Flexibilify  Act  (RFA)  (5  U.S.C.  601 
through  612),  unless  the  Secretary 
certifies  that  a  final  regulation  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  For 
purposes  of  the  RFA.  we  treat  all  ICFs/ 
MR  as  small  entities.  Because  many 
facilities  may  be  significandy  affected 
by  these  final  regulations,  we  have 
prepared  the  following  regulatory 
flexibilify  analysis. 

2.  Affected  EnHtiee 

As  of  December  1986,  there  were 
;  about  3,860  certified  ICFs/MR  ranging  in 
size  from  four  to  approximately  1500 
beds,  as  follows: 


Numbar  ol  hwls 

Number  ol 
ICFs/MR 

Percant  ol 
total 

'•ni$            . 

^785 
754 
12t 

76 

16  to  100 _. 

21 

Over  100...    _     

3 

Total 

3.680 

100 

Nonprofit  ICFs/MR  comprise  about  54 
percent  of  certified  ICFs/MR,  for-profit 
facihties  about  23  percent,  and 
governmental  facilities  about  24  percent. 

We  expect  restructuring  of  the 
requirements  in  this  regulation  will  have 
a  substantial  effect  on  facilify 
performance.  These  revised  regulations 
de-emphasize  pap>er  work  and  focus  on 
the  active  treatment  of  cUents.  Initially, 
facilities  may  experience  more 
defidency  findings  from  surveys. 
However,  we  do  not  expect  more 
terminations  to  result  because  we 
expect  facilify  performance  to  change  in 
ways  that  would  improve  compliance 
and  qualify  of  care. 

Aldiough  we  antidpate  significant 
changes  on  the  part  of  facilities  as  they 
focus  more  on  the  provision  of  active 
treatment  to  dients.  we  do  not  expect  a 
substantial  increase  in  their  costs.  By 
publishing  these  rules,  we  are  giving 
facilities  bodi  the  notice  and  the 
incentive  to  refocus  their  attention. 
Under  these  provisions,  as  under  the 
existing  rules  and  survey  protocols, 
deficiencies  will  commonly  result  in 
plans  of  correction  that  afford  an 
adequate  opportunify  for  facihties  to 
come  into  compliance.  The  new  rules 
will  create  die  opportunify  and  the 
incentive  for  facilities  to  reallocate  their 
resotirces  more  efficiently  and 
effectively,  thus  increasing  emphasis  on 
the  provision  of  active  treatment. 


We  believe  that  affected  facilities  will 
benefit  by  the  new  conditions  of 
participation  because  of  the  reduced 
paperwork  burdens  and  costs,  and 
increased  administrative  flexibility. 
While  some  paperwork  is  legally  and 
programmatically  necessary  and 
important,  much  of  it  is  performed  only 
to  meet  spedfic  and  discrete 
requirements  specified  in  current 
regulations.  The  final  regulations' 
emphasis  on  staff  and  client 
performance,  rather  than  paper 
compliance,  could  reduce  the  production 
of  paper  significantly  in  some  of  the 
large  public  fadlities.  However.  State 
licensing  requirements  and  internal 
facility  poUdes  and  practices,  by 
retaining  some  of  the  same 
requirements,  may  also  affect  the  extent 
to  which  potential  savings  are  realized 
under  these  conditions. 

There  is  an  established  trend  to 
smaller  ICFs  (that  is,  facilities  with 
fewer  than  16  beds).  These  regulations 
afford  these  facilities  the  flexibilify  they 
need  to  operate  more  effectively.  While 
these  facilities  will  benefit  from  reduced 
paperwork  and  increased  focus  on  client 
outcomes,  because  of  their  size  they 
typically  experience  fewer  of  the 
administrative  and  programmatic 
problems  in  delivering  and  accounting 
for  services  to  clients  which  result  from 
the  prescriptive,  generally  inflexible 
standards  contained  in  the  current 
regulations. 

Specific  provisions  of  this  regulation 
which  may  significantly  affect 
individual  fadlities  include: 

(a)  Physidan  services — ^To  the  extent 
allowed  by  State  law,  physician 
assistants  (PAs)  and  nurse  practitioners 
(NPs)  may  perform  physician  functions. 
This  provision  could  result  in  significant 
savings  for  those  facilities  diat  can  use 
PAs  and  NPs  for  routine  health  care. 

(b)  Nursing  personnel — Those 
facilities  that  serve  16  or  fewer  persons 
and  that  do  not  now  require  professional 
nursing  services  will  be  required  to 
arrange  for  nursing  persoimel  to  conduct 
an  in-person  health  review  of  each  client 
at  least  quarterly.  This  may  represent  an 
increased  cost  over  present 
requirements  for  affected  facilities 
because  we  cannot  calculate  the 
expected  offset  in  savings  that  wrill 
occur  under  these  conditions.  However, 
this  requirement  will  be  balanced  by  a 
decrease  in  costs  because  facilities  that 
serve  16  or  more  clients,  none  of  whom 
have  a  medical  care  plan  ordered  by  a 
physician,  will  not  need  a  licensed  nurse 
on  duty. 

(c)  Dental  services — The  new 
provisions  make  expUdt  that  which  was 
always  intended;  that  is,  comprehensive 
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dental  treatment  including  emergency 
care  and  annual  check-ups  are  required. 
Some  facilities  may  experience  a  cost 
increase,  dependiiig  on  the  extent  to 
which  they  have  met  the  existing 
standards. 

(d)  Client  bedrooms  (floor  to  ceiling 
walls)— For  facilities  iiihially  certified, 
or  in  buildings  constructed  or  with  major 
renovations  or  conversions  on  or  after 
October  3, 1988,  walls  must  extend  firom 
the  floor  to  the  ceiling  between  living 
quarters.  Clients  benefit  by  increased 
privacy  and  a  slight  degree  of  increased 
safety  by  the  containment  of  possible 
spreading  fires.  Since  this  provision 
reflects  state-of-the-art  design  and 
construction  practices,  we  expect  the 
economic  impact  of  this  requirement  on 
new  facilities  planning  to  come  into  the 
program  to  be  negligible.  Very  few  new 
faciUties  planning  to  come  into  the 
program  would  not  already  meet  this 
requirement.  Although  the  requirement 
for  floor  to  ceiling  walls  would  have  an 
economic  impact  on  facilities 
undergoing  major  renovation  or       | 
conversion,  we  do  not  anticipate  that 
many  facilities  will  be  affected  due  to 
the  trend  toward  smaller  facilities. 

(e)  Client  bedrooms  (variance  to  die 
four-to-a-bedroom  rule) — ^This  regulation 
limits  the  conditions  under  which  a 
facility  can  claim  variance  to  the  rule 
that  no  more  than  four  persons  may  be 
allowed  per  bedroom.  Only  physicians 
may  order  this  arrangement  for  clients 
with  severe  health  problems  that  require 
continuous  monitoring  during  sleeping 
hours.  For  those  facilities  that  have 
relied  on  this  variance  in  existing 
standards,  this  provision  may  represent 
significant  increased  capital 
expenditures.  Alternatively,  facilities  (or 
buildings)  affected  could  face  the  loss  of 
certification  in  the  ICF/MR  program. 

(f)  Laboratory  services — ^These  final 
regulations  will  require  that  ICFs/MR 
that  choose  to  provide  directly  inhouse 
laboratory  services  must  now  meet  the 
requirements  of  S  483.460(n].  We  had 
stated  in  the  NPRM  that  we  had 
identified  110  pubUc  ICFs/MR  that  used 
inhouse  labs  and  that  would  be  affected 
by  this  provision.  A  more  recent  survey 
showed  80  ICFs/MR  that  operate  their 
own  labs.  We  believe  the  dOfference 
may  be  because  separate  labs  in  other 
than  ICFs/MR  were  not  included  in  the 
more  recent  survey.  We  are  unable  to 
determine  the  economic  impact  upon 
these  ICFs/MR  because  these  labs  have 
not  been  surveyed  previously  and  we  do 
not  know  to  what  extent  they  would 
meet  the  requirements  of  these  final 
rules.  However,  we  believe  that  any 
impact  upon  the  ICFs/MR  resulting  firom 
an  attempt  to  meet  these  requirements 


would  be  offseX  by  increaaed  accuran 
of  testing  and  quality  of  care  received 
by  the  facility's  clients. 

(g)  Use  of  interdisciplinary  team— We 
expect  that  provisions  spectfying  an 
interdisciplinary  team  to  coordinate  and 
establish  one  plan  of  treatment  per 
cUent  will  result  in  increased  quality  of 
care  and  reduced  administrative  burden. 

3.  Effect  on  Clients 

We  expect  that  clients  will  benefit  by 
better  quality  of  care,  by  more  attenticm 
to  clients'  rights,  and  by  more 
opportunity  for  self  determination.  The 
net  result  of  these  revised  regulations 
will  be  to  focus  much  more  attention  on 
the  active  treatment  of  individual 
clients.  Instead  of  multiple  treatment 
plans  developed  and  implemented  by 
different  disciplines,  there  will  be  a 
single  treatment  plan  coordinated  and 
integrated  by  one  interdisciplinary  team. 
The  individual  treatment  plan  will 
establish  client  objectives  and  set 
priorities  for  those  objectives  into  a 
meaningful  progression  of  treatment 
activities  and  programs  with  a  single 
professional,  the  qualified  mental 
retardation  professional  directly 
furnishing  services  for  the  facility,  in 
charge.  Client  rights  have  been  made 
more  explicit  by  cleariy  stating  in 
positive  language  the  rights  that  each 
client  has  and  by  establishing  explicit 
standards  for  staff  treatment  of  clients 
that  reaffirm  each  of  these  clients' 
rights. 

C.  Conclusion 

The  actual  impact  on  an  individual 
ICF/MR  would  represent  the  extent  of 
the  incremental  difference  between  a 
facility's  current  level  of  compliance 
with  our  regulations  and  the  effort  and 
cost  if  any,  required  to  meet  these 
revisions.  Overall,  we  believe  that  most 
facilities  will  be  able  to  improve 
performance  at  lower  cost  and  will  have 
greater  flexibility  to  administer  their 
programs.  As  explained  above,  smaller 
facilities  already  have  substantial 
flexibility,  so  that  the  net  gain  is  not 
expected  to  be  substantial  for  most  of 
these  facilities.  Nonetheless,  we  expect 
that  the  quality  of  care  in  smaller 
facilities  «vill  be  enhanced. 

VL  Paperworic  Burden 

Sections  483.410  (c)  and  (d): 
483.420(d);  483.440  (b)  through  (f):  483.450 
(a)  and  (b):  483.460  (a),  (b),  (c).  (e).  (f). 
(h).  (j).  (k)  and  0)  and.  483.470  (b).  (h).  (i) 
and  (1)  of  this  final  rule  contain 
information  collection  requirements.  The 
public  is  not  required  to  comply  with  the 
information  collection  requirements 
until  the  Ejcecutive  Office  of 
Management  and  Budget  approves  these 


requireflMnts  under  Sectimi  S507  of  the 
Paperworic  Reduction  Act  (44  U.S.C. 
3507).  A  notice  will  be  published  ~ln  the 
Fedoal  Register  when  approVal  is 
obtained. 

Last  (rf  Subiects 

42  CFR  Part  431 

Grant  programs — health.  Health 
facilities,  Medicaid.  Privacy,  Reporting 
and  recordkeeping  requirements. 

42CFTiPart435 

Aid  to  Families  with  Dependent 
Children,  Grant  programs— health, 
Medicaid.  Reporting  and  recordkeeping 
requirements.  Supplemental  Security 
Income  (SSI),  Wages. 

42  CFTt  Part  440 

Grant  programs-health.  Medicaid. 

42CFRPort442 

Grant  programs— health.  Health 
facilities.  Health  professions.  Health 
records,  Medicaid.  Nursing  homes. 
Nutrition.  Reporting  and  recordkeeping 
requirements,  Safety. 

42  CFR  Part  483 

Grant  programs — health,  Health 
facilities,  Health  professions.  Health 
records,  Medicaid.  Nursing  homes. 
Nutrition.  Reporting  and  recordkeeping 
requirements.  Safety. 

42  CFR  Chapter  IV  is  amended  as  set 
forth  below: 

A.  The  table  of  contents  for  Chapter 
IV,  Subchapter  E  is  amended  by  adding 
a  new  Part  483  to  read  as  follows: 

CHAPTER  IV-HEALTH  CARE  nNANCINQ 
ADMINISTRATION,  DEPARTMENT  OF 
HEALTH  AND  HUMAN  SERVICES 


SUBCHAPTER  E-8TANOAROS  AND 
CERTIFICATION 

Put 


483    Conditions  of  participation  for  long  term 
care  facilities 


PART  431— STATES  OflQANIZATION 
AND  GENERAL  ADMINISTRATION 

E  Part  431  is  amended  as  follows: 

1.  The  authority  citation  for  Part  431 
continues  to  read  as  follows: 

Authority:  Sec.  1102  of  the  Social  Security 
Act  (42  U.S.C.  1302]. 

I431J10   [Amended] 

2.  In  f  431.610(fKl).  remove  the  word 
"standards"  and  add  in  its  place  the 
word  "requirements". 


::^ 
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PART  43S-i<UQinUTV  IM  THE 
STATCi^  OKIWCr  OF  OOUIMMA 
AND  IHC  HOmHON  MARMNA 
ISLANDS 

C.  Part  435  is  amended  as  follows: 

1.  The  authority  dtatien  for  Part  435 
continues  to  read  as  follows: 

Audibrity:  Sec  1102  of  the  Social  Security 
Act  (42  U.S.C  1302). 

2.  In  S  435.1009,  the  introductory 
language  is  republished  and  the 
definition  of  "Active  treatment  in 
institutions  for  the  mentally  retarded"  is 
revised  as  follows: 

{435.1009   Deflnmone  relating  to 
Institutlonal  status. 

For  purposes  of  FFP,  the  following 
definitions  apply: 

"Active  treatment  in  intermediate 
care  facilities  for  the  mentally  retarded" 
means  treatment  that  meets  the 
requirements  specified  in  the  standard 
concerning  active  treatment  for 
intermediate  care  facilities  for  persons 
with  mental  retardation  under 
§  483.440(a)  of  this  subchapter. 


PART  440-5ERVICES:  GENERAL 
PROVISIONS 

D.  Part  440  is  amended  as  follows: 

1.  The  authority  citation  for  Part  440 
continues  to  read  as  follows: 

Aolhority:  Sec  1102  of  the  Social  Security 
Act  (42  U.S.C  1302). 

944ai50    [Amended] 

2.  Section  440.150(c)(3)  is  amended  by 
removing  the  phrase  "defined  in 

§  435.1009"  and  adding  in  its  place  the 
phrase  "specified  in  S  483.440". 

PART  442-STANDAROS  FOR 
PAYMENT  FOR  SKILLED  NURSING 
AND  INTERMEDIATE  CARE  FACILITY 
SERVICES 

E.  Part  442  is  amended  as  set  forth 
below: 

1.  In  the  Uble  of  contents.  {  442.252 
and  the  entire  Subpart  G  (consisting  of 
S  §  442.400—442.516)  are  removed;  and, 
the  titles  of  SS  442.105  and  442.110,  and 
the  authority  citation  for  Part  442  are 
revised  to  read  as  follows: 

PART  442-STANDARDS  FOR 
PAYMENT  FOR  SKILLED  NURSING 
AND  WTERMEDMTE  CARE  FACILITY 
SERVICES 

Sec. 

442.106    Certification  With  standard-lavel 
deficiencies:  General  provisions. 


442.110    Certificatkaperiodk  Faculties  with 
Btandard^Bvel  defietencies. 


:*». 


Anifaoritr  Sec  1101  of  the  Social  Security 
Act  (42  U.S.C  1302),  unless  otherwise  noted. 

2.  In  1 442.1(a).  the  first  sentence  is 
revised  to  read  as  follows: 


1442.1    Baals  and  purpose. 

(a)  This  part  states  requirements  for 
provider  agreements  and  facility 
certification  relating  to  the  provision  of 
services  furnished  by  skilled  nursing 
facilities  and  intermediate  care  facilities 
to  Medicaid  recipients.  *  *  * 
***** 

3.  In  S  442.13(b)(1),  remove  the  word 
"standards"  and  add  in  its  place  the 
word  "requirements",  and  revise 
paragraph  (c)  to  read  as  follows: 

(442.13    Effective  date  Of  agreement 

(c)  All  Federal  requirements  are  not 
met  on  the  date  of  the  survey.  If  the 
provider  fails  to  meet  any  of  the 
requirements  specified  in  paragraph  (b) 
of  this  section,  the  agreement  must  be 
effective  on  the  eariier  of  the  following 
dates: 

(1)  The  date  on  which  the  provider 
meets  all  requirements. 

(2)  The  date  on  which  the  provider  is 
found  to  meet  all  applicable  conditions 
of  participation  and  submits  a  correction 
plan  for  other  deficiencies  to  the  State 
survey  agency  or  an  approvable  waiver 
request  or  both. 

S  442.14   [Amended] 

4.  Section  442.14(b)(3)  is  amended  by 
removing  the  word  "standards"  and 
adding  in  its  place  the  word 

"requirements". 

9442.16   [Amended] 

5.  Section  442.16(b)  is  amended  by 
removing  the  word  "standards"  and 
adding  in  its  place  the  word 
"requirements". 

6.  In  {  442.30(a),  die  intixiductory 
language  is  republished  and  paragraphs 
(aKl)  and  (4)  are  revised  to  read  as 
follows: 

S  442.30   Agreement  as  evidence  of 
ceilincathwi. 

(a)  Under  8S  440.40(a)  and  440.150  of 
this  chapter,  FFP  is  available  in 
expenditures  for  SNF  and  ICF  services 
only  if  the  facility  has  been  certified  as 
meeting  the  requirements  for  Medicaid 
participation,  as  evidenced  by  a 
provider  agreement  executed  under  this 
part  An  agreement  is  not  valid  evidence 
that  a  facifity  has  met  those 
requirements  if  HCFA  determines  that — 

(1)  The  survey  agency  failed  to  apply 
the  applicable  certification  requirements 


under  9id>part  D,  E,  or  F  of  this  part  or 
Subpart  D  of  RBirt  483,  which  aeto  forth 
the  conditions  of  participation  for  ICFs/ 
MR: 

(4)  The  survey  agency  failed  to  use  the 
Federal  requirements  and  the  forms, 
methods  and  procedures  prescribed  by 
HCFA  in  current  general  instructions,  as 
required  under  fi  431.610(f)(1)  of  this 
chapter,  for  determining  the 
qualifications  of  providers;  or 
***** 

7.  Section  442.100  is  revised  to  read  as 
follows: 

(442.100    State  plan  requlPMMnta. 

A  State  plan  most  provide  that  the 
requirements  of  this  subpart  and  Part 
483  are  met 

8.  In  S  442.101,  paragraphs  (d)  and  (e) 
are  revised  to  read  as  follows: 

9442.101    Obtaining  certlficatloa 

***** 

(d)  The  notice  must  indicate  that  one 
of  the  following  provisions  pertains  to 
the  facility: 

(1)  The  facility  meets  the  applicable 
requirements: 

(i)  A  SNF  meets  the  requirements  in 
Subpart  D  of  this  part  and  each  of  the 
conditions  of  participation  in  Part  405, 
Subpart  K  of  this  chapter. 

(ii)  A  ICF  meets  the  requirements  in 
Subparts  E  and  F  of  this  part. 

(iii)  A  ICF/MR  meets  the  requirements 
of  Subpart  E  of  this  part  and  each  of  the 
conditions  of  participation  in  Part  483, 
Subpart  D  of  this  chapter. 

(2)  The  facility  is  considered  to  meet 
applicable  requirements  based  on 
waivers  or  variances  granted  by  HCFA 
or  survey  agency  if  such  waivers  or 
variances  are  allowed  under  the 
applicable  subpart. 

(3)  The  facility  has  been  certified  with 
deficiencies  in  accordance  with  the 
following: 

(i)  An  ICF  has  been  certified  if 
deficiencies  are  covered  by  an 
acceptable  plan  of  correction. 

(ii)  An  SNF  or  ICF/MR  has  been 
certified  with  standard-level 
deficiencies  if — 

(A)  All  conditions  of  participation  are 
found  met  and 

(B)  The  facility  submits  an  acceptable 
plan  of  correction  covering  the 
remaining  deficiencies,  subject  to  other 
limitations  specified  in  i  442.105. 

(e)  For  SNFs  and  ICFs/MR.  the  failure 
to  meet  one  or  more  of  the  applicable 
conditions  of  participation  is  cause  for 
termination  or  non-renewal  of  the 
provider  agreement  ' 
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9442.10S    OHWIcttowwWIl 


Subpart  D  of 
M 


ff»ntrvejr  agency  fio^  a  fadlRjr 

specfflrf  aiidiii  Sa^artP.  1  ar  F  of  tftg 
pwt  arandterSAport  PofParf  4^9.  the 
agency  any  sertiiy  AeXiaiBty  fer 
Medicaid  purpofleaamiCT  tfieMfcnwin^ 
conditions: 
***** 

ya.  S«tiaB  442.110  is.  amendad  by 
revising  the  title  to  read  as  foUowac 

§442.110 
MhalaiM 

11.  la  f  442.U7M»  tha  in«Midiietoiy 
paragrai:^  is  repubUshed  and  paragJMpk 
(a)(1)  is  revised  to  read  as  feUavrat 


§442.117    T( 


Of  oanMcaoDVT 


(a)  A  survey  agency  must  terminale  a 
fac^ly1»  certifieatien  if  it  detennmes 
that— 

(1)  The  facility  no  longer  meeti 
appikaUK  comiWyB  al  portic^atfdn 
(for  SNFs  and  ICFs/N4R)  or  sMndnda 
(for  IGFal  apadfied  uMier  Sd^MTl  a  E; 
and  F  of  thia  part  a*  Paal  4aft  Subpart  D 
ofthiai" 


§442.111   [AHMndadl  ' 

12.  In  S  442.118.  pacagrapli  (bHl)  is 
amended  by  adding  the  phrase  "ICFa/ 
MR"  afier  "SNFs'\  and  paragrapli 
(b)(3](i]  is  amended  by  Eemeviog^tha 
phrase  "conditions  of  participation  (Eoc 
SNPk)  or  standards  (for  ICFs  and  ICFa/ 
MR}"  adding  in  its  pface  the  phrase 
"condilfons  of  participation  (for  SNFs 
and  ICFs/MR  os  standards  (for  ICTsJ." 

§442.119    [Amandad] 

13L  k»  •44Z.n«  pwagrapiw  (e)(tpand 
(b)(1)  am  aauiHdftd  bjr  mMv6«  A» 
phrase  "conditions  of  partidpatia*  ffSbr 
SNFs)  or  attiatfaiiia  [fatlCHndltrwf 
MR)"  and  addiosBitopiaeathaplnae 
"conditions  of  pai  titipafca  ftor  SWFa 
and  ICFa^lA)  or  ataidarda  (ftv  KS^f. 

§442.252    (Rmnovwn 

14.  Subpart  £  is  amended  by  reaovuig 
§442:252. 

15.  Section  442.2S4(b)  is  revised' to 
read  as  follows: 


(b)  tf  a  hoapital.arSMP  paitie^ttaw 
in  Madiaaaa  M  Mediaaiiiaalao  • 
provider  al  irr/liin  saniiioa.  i»  i 
meet  each  of  the  condiHo^oi 


S  i  442.40(M«2.5ia^kzHaa«ad. 
F.  A  new  Ptot  483  ia  added  to 
Subchapter  E  to  read  as  fblbws: 

PAWT483-^CONDrnOII80F 

P ARIKIPICnOR  FOR  LONCt  TEm 

CARE  FACIUTIES 


Cara 


e0C 

483.400    Basis  ontf  pnrpoae. 

regulaliaas. 
483.410    Condition  of  participation: 

Corerning  badjr  and  management. 
483.420    Condition  of  partic^tion:  Client 

pratMtioaa. 
483.430    CoRditi<»ofpartiGipatioaiihcyity 

Btafftn^ 
483.440    Con(fiffon  of paztidpatibB:  Activa 

treatmeat  tervfces. 
483.450    CuinMUuii  of  participatfuu.  Cfent 

behavior  »wi  faeiMy  piacBwa. 
483.480    Condition  of  participation:  HeaMr 

caicaaevte& 
483.470    Condition  of  I 

•nvifooBMat 
483.480    fnnrtftinnnfpnrtiripitinii  nisUitff 

services. 

Authority:  Sees.  1102. 1906(4  aad  CbI)  of  tha 
Social  Security  Act  (42  U.S.C  1302.  lasedlp) 
anrf(d)T. 

Subpart  A-C-Waaarvacl] 

Subpart  D-CondNiona  of  Partlcipoaon  tor 


§483.400    Baaiaandpurpoaot 

This  subpart  implements  section  1905 
(c)  and  (d)  of  the  Act  wSfch  gftea  the 
Secretoay  outhority  to  pivscribo 
regulatkM  farJnUiawjJhUa  taaa  ftdMffy 
services  in  faciittea  fa*  (hoaMBtaly 
retarded  or  persons  with  rafaCed 
conditio 


In  addition  to  compliance  with  the 
regulatioB»8rt  faril  ia  IM*  sri^art 
facilities  are  obliged  to  meet  tbv 
appiiniMB  pfuntoiaua  of  oiiormS 
regutation«.  inefaiding  bot  aef  UMtori  to 
thoaFpartainfag  to  i 
the  hutotafsKa^eoMvon 
origfeL^ORPtotM^ 
nondisCTJiidialiM  a»^thebaeia  tl 
haMlicapHS  Oft  Part  till. 
iiiaiiiBiiiiaihBiiiio  Milliataals  ilna 
(45  CFR  Put  tn)ipnlsf1iaoiifftii—iii 
subjosto  al  lunai  nil  faOBMatM); 
andh— laiiialwi»a»mjllHil«b^ 

AkluHigh'tllOOB  I 


tfaeaueliwooMlftiMfoiMdWow  of 

partie. 

vlolatio 

or  snapensiaa  ot  or  the  refotal  t#yaii> 

or  continae.  Federal  finandaL 

aasistfeBce. 


(a)  Standard:  Govemiaghodj^ 
The  fadlilv  Boat  idasti^aik 
individuaI.QC  iHdividiiak.tB.oonati6Ue 
the  govenuftbady  of  tha  faeiity.Tha 
gQMBiBg,body  maafc— 

(1)  Exercise  general  paUcy;  hudge<k 
and  operating  direction  over  the  facility; 

(2)  Set  tBe  quaJfflcatf one  ^  affifiOaa 
to  those  already  set  by  State  bw,  ff'any) 
for  thcadMMaittatorof  ttkefbdRy;  and 

(3)  Appoint  the  administrafor  of  the 
fadlitr. 

(^JShaidaidi  CbmpHance  with 
Federal,  State,  and  heat  laws^ 

The  facility  must  be  in  conplianca 
with  all  appUsabla  pcoviaioaaaf 
FederaT,  State  and  foenHawa. 
regulations  and  codaa  partaiDiag  to 
hralth.  safety,  and  sanitation. 

(2)  Standard:  Client  records. 

(1)  TbafceililSriBaaLAvidq*  and 
maintain  a  recordkeeping  syalam  ^kaM 
indodes  a  sepcurate  record  for  each 
client  and  that  dobuuienta  tfic  cRenl's 
DeaMr  caiVi  acfiw  veatnentt  sociaf 
information,  and  pratectieR  of  Ae 
clieat'aii^ite. 

(2)  The  facility  must  keapeoidMeatiar 
all  information  contained  in  tha  clieata! 
records,  regardless  of  the  form  or 
storage'  metnod  tu  toe  reconb. 

(3)  Tlie  fbcffify  mast  devalbp  and 
impfcment  poBdea  and  procedures 
governing  die  release  of  any  cDent 
informati(HV  inaladiin  eanseats 
necesaacy  frooa  tWdiani,  ar  parenta  (H 
the  cliaat  ia  a  ainoi}  ar  kipi  jsardiari 

(4)  Any  individual  who  makeaaa 
entry  in  a  client's  record  must  make  it 
legiblyv  dM»  tl.  and^ri^K  Hk 

(5)  The  facility  must  provide  a  legend 
to  explaiii'  any  aynpbefforaMievfatiuu 
used  is  •  dioifsr  record 

(^Tne  fbcflRjf  nmst  provide  each 
identified  resfdeutfaf  Hvihg  unit  with 
approprfate  aspects  of  aa^  clfenf  a 
record. 

(d)  Standmdi  Senuampundmi  tnder 

subpart  is  not  provided  directiy-kdte 
facility  must  have  a  written  agreement 
with  an  outside  program,  resource,  or 
service  to  furnish  the  necessary  service, 
includlfl^  wtMtffnsY  bmt  aAcr  kealtft 
care. 
(2)  The  agreement  musf — 


(ij Cqmidn tha rfaponaibUitiee.  ,... 
&mct|9P8,  opjectivea.  and  odier  terms 
agreed'to  by  both  parties:  and 

(ii)  Provide  that  the  fadlity  is 
responsible  for  assuring  that  the  outside 
servipes.meet  the  standards  for  quality 
of  services  ccmtained  in  this  subpart 

(3)  The  fiadlity  must  assure  that 
outside  services  meet  the  needs  of  each 
client 

(4)  If  living  quarters  are  not  provided 
in  a  facility  owned  by  the  ICF/MR.  the 
ICF/MR  remains  direcUy  responsible  for 
the  standards  relating  to  physical 
environment  that  are  specified  in 

S  483.470  (a)  through  (g),  0)  and  (k). 

§493.420   CondmonofpamdpaHoKCIant 
prolactlona. 

(a)  Standard:  Protection  of  clients' 
rights.  The  facility  must  ensure  the 
rights  of  all  clients.  Therefore,  the 
fadlity  must— 

(1)  Inform  each  client,  parent  (if  the 
client  is  a  minor),  or  legal  guardian,  of 
the  dient's  rights  and  the  niles  of  the 
facility; 

(2)  Inform  each  client,  parent  (if  the 
client  is  a  minor),  or  legal  guwlian,  of 
the  client's  medical  condition, 
developmental  and  behavioral  status, 
attendant  risks  of  treatment,  and  of  the 
right  to  refuse  treatment; 

(3)  Allow  and  encourage  individual 
clients  to  exerdse  their  rights  as  clients 
of  the  facility,  and  as  dtizens  of  the 
United  States,  induding  the  right  to  file 
complaints,  and  the  right  to  due  process; 

(4)  Allow  individual  clients  to  manage 
their  finandal  ctffairs  and  teach  them  to 
do  so  to  the  extent  of  their  capabilities; 

(5)  Ensure  that  clients  are  not 
subjected  to  physical  verbal  sexual  or 
psychological  abuse  or  punishment; 

(6)  Ensure  that  clients  are  bee  from 
unnecessary  drugs  and  physical 
restraints  and  are  provided  active 
trieatment  to  reduce  dependency  on 
drugs  and  physical  restinints; 

(7)  Provide  each  dient  with  the 
opportunity  for  personal  privacy  and 
ensure  privacy  during  treatment  and 
care  of  personal  needs; 

,         (8)  Ensure  that  clients  are  not 
^.     compelled  to  perform  services  for  the 
\  facility  and  ensure  that  clients  who  do 
\work  for  the  facility  are  compensated 
for  their  efforta  at  prevailing  wages  and 
commensurate  with  dieir  abilities; 

(9)  Ensure  clients  the  opportimity  to 
communicate,  associate  and  meet 
privately  with  individuals  of  tiieir 
choice,  and  to  send  and  receive 
unopened  mail 

(10)  Ensive  that  clients  have  access  to 
telephones  with  privacy  for  incoming 
and  outgoing  local  and  long  distance 
calls  except  as  cpntraindicated  by 


factors  identified  within  thdr  iiutividual 
program  plans; 

(11)  Enaure  cUente  the  opportunity  to 
participate  in  sodal  leUgious.  and 
community  ^oup  activities: 

(12)  Ensure  diat  clients  have  the  right 
to  retain  and  use  appropriate  personal 
possessions  and  dodiing.  and  ensure 
that  each  dient  is  dressed  in  his  or  her 
own  dothing  each  day;  and 

(13)  Permit  a  husband  and  wife  who 
botii  reside  in  the  fadlity  to  share  a 
room. 

(b)  Standard:  Client  finances.  (1)  The 
facility  must  establish  and  maintain  a 
system  that — 

(i)  Assures  a  full  and  complete 
accounting  of  clients'  personal  funds 
entiiisted  to  the  facility  on  behalf  of 
clients;  and 

(ii)  Predudes  any  commingling  of 
client  funds  with  facility  funds  or  with 
the  funds  of  any  person  other  than 
another  client. 

(2)  The  client's  financial  record  must 
be  available  on  request  to  the  client, 
parents  (if  the  client  is  a  minor)  or  legal 
guardian. 

(c)  Standard:  Communication  with 
clients,  parents,  and  guardians.  The 
fadlity  must— 

(1)  Promote  participation  of  parents  (if 
the  client  is  a  minor)  and  legal  guardians 
in  the  process  of  providing  active 
treatment  to  a  client  unless  their 
participation  is  unobtainable  or 
inappropriate; 

(2)  Answer  commimications  bom 
clients'  families  and  friends  promptly 
and  appropriately: 

(3)  Promote  visits  by  individuals  with 
a  relationship  to  the  dient  (such  as 
family,  dose  friends,  legal  guardians 
and  advocates)  at  any  reasonable  hour, 
without  prior  notice,  consistent  with  the 
right  of  that  client's  and  other  clients' 
privacy,  unless  the  interdisapUnary 
team  determines  that  the  visit  would  not 
be  appropriate; 

(4)  Promote  visits  by  parents  or 
guardians  to  any  area  of  the  fadlity  that 
provides  direct  dient  care  services  to 
the  client,  consistent  with  the  right  of 
that  client's  and  other  clients'  privacy; 

(5)  Promote  frequent  cmd  informal 
leaves  fi>om  the  facility  for  visits,  trips, 
or  vacations;  and 

(6)  Notify  promptiy  the  client's  parents 
or  guardian  of  any  significant  inddents. 
or  changes  in  the  client's  condition 
including,  but  not  limited  to,  serious 
.illness,  acddent.  death,  abuse,  or 
unauthorized  absence. 

[di  Standard:  Staff  treatment  of 
clients.  (1)  The  fadlity  must  develop  and 
implement  written  poUdes  and 
procedures  that  prohibit  raistreabnent. 
neglect  or  abuse  of  the  cUent 


(i)  Staff  of  the  fadlity  must  not  use 
physical  verbal  sexual  or  psychological 
abuse  or  punishment 

(ii)  Staff  must  not  punish  a  client  by 
withholding  food  or  hydration  that 
oontributea  to  a  nutritionally  adequate 
diet 

(iii)  llie  facility  must  prohibit  the 
employment  of  individuals  with  a 
conviction  or  prior  employment  history 
of  child  or  client  abuse,  negled  or 
mistreatment. 

(2)  The  facihty  must  ensure  that  all 
allegations  of  mistreatment,  neglect  or 
abuse,  as  well  as  injuries  of  unknown 
source,  are  reported  immediately  to  the 
administrator  or  to  other  officials  in 
accordance  with  State  law  through 
established  procedures. 

(3)  The  facility  must  have  evidence 
that  all  alleged  violations  are  thoroughly 
investigated  and  must  prevent  further 
potential  abuse  while  the  investigation 
is  in  progress. 

t4)  The  results  of  all  investigations 
must  be  reported  to  the  administrator  or 
designated  representative  or  to  other 
officials  in  accordance  with  State  law 
within  five  working  days  of  the  inddent 
and,  if  the  alleged  violation  is  verified, 
appropriate  corrective  action  must  be 
taken. 

§483.430    Condition  of  partlcipatton: 
Faculty  atafflng. 

(a)  Standard:  Qualified  mental 
retardation  professional.  Each  cUent's 
active  treatment  program  must  be 
integrated,  coordinated  and  monitored 
by  a  qualified  mental  retardation 
professional  who— 

(1)  Has  at  least  one  year  of  experience 
working  directly  with  persons  with 
mental  retardation  or  other 
developmental  disabilities;  and 

(2)  Is  one  of  the  following: 

(i)  A  doctor  of  medicine  or  osteopathy. 

(ii)  A  registered  nurse. 

(iii)  An  individual  who  holds  at  least  a 
bachelor's  degree  in  a  professional 
category  specified  in  paragraph  (b)(5)  of 
this  section. 

(b)  Standard:  Professional  program 
services. — (1)  Each  client  must  receive 
the  professional  program  services 
needed  to  implement  the  active 
treatment  program  defined  by  each 
dient's  individual  program  plan. 
Professional  program  staff  must  work 
directly  with  dients  and  with 
paraprofessional,  nonprofessional  and 
other  professional  program  staff  who 
work  with  dients. 

(2)  The  fadlity  must  have  available 
enou^  qualified  professional  staff  to 
carry  out  and  monitor  the  various 
professional  interventions  in  accordance 
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with  the  stated  a(wl»  and  obpotii 
every  inJiiedHal  prepam  plaijL 

(3)  P)t>fessfonal  progmftstaS  Buot 
participate  as  membeis  a£  the 
intercfiscipEnary  team,  in  relevant 
aspects  of  the  active  treatment  piacasfc 

(4)  Professfonal  program  staff  must 
participate  in  oa-gping,  staff 
development  and  tramuig  m-  both  Coniiat 
and  infonnai'  settings  with  other        i 
professionaL  paraprofessionak  and* 
nonprofessionaf  staff  members. 

(5)  Professional  program  ataff'DusLbe 
licensed,  certified,  or  regbtersd.  as 
applicaUe,  to  provide  proferaional 
services  by  the  State  is  which  he  or  she 
practices.  Those  professional  propam 
staff  who  db  nof  fall  under  the 
jurisdictfon  of  Slate  licensure, 
certification,  or  registration 
requirements,  spedfied  ra  1 483.4ia(fa), 
must  Meet  the  nwowing  qnafifications: 

(i)  To  be  desqjnated  as  an 
occupatiuiiar  Aerapist,  an  indrviduaf 
must  be  eligible  for  certifipation  a»  an 
occupatfenat  AeraiHsf  bjr  tie  American 
OccepatfeRa^  Therapy  Association  or 
another  CMnperaMe  body. 

(ii)  Te'bediesqpiated  as  an 
occepa<iaiiaftilefepyasei»taBt.air    i 
individtal  must  be  aHgible  tor 
certifieatfeR-  as  a  eeftffiierf  occupational 
therapy  assistant  by  the  American 
Occupational  Therapy  Association  or 
another  comparable  body. 

(iii)  To  be  designated  as  a  physical 
therapist  an  individual  most  be  eligible 
for  certificatSon  as  a  physical  therapist 
by  the  American  Ph](Biear'I1ierapy 
Association  or  another  comparab£i 
body. 

(iv)  To  be  designated  as  a  physical 
therapy  assistant,  an  imfividoal  must  be 
eligible  fbrregistration  by  the  American 
Physical  Therapy  Association  or  be  a 
graduate  of  a  twa  year  coBege^level 
program  approved  by  (be  American 
niyskakTlMrapy . 
another  comparable  I 

(v)  To  Wdenipuited  as  ■ 
psychologist,  an  oidividBal  mnst  have  at 
leaafcaBBStet's  depee  ia  psyduiofir 
from  an  accredited  school. 

(vi)  To  be  designated  as  a  seciat 
worktt,  aaii 

{A)Hold»i^ 
school  of  social^ woric  nrtwidlTiiil  oe 
approved  by  tha  Goendl  a*  Sociab  Woik 
Education  oi  aaethef  rnaipasahle  haiy 
or 

(B)HoldaBaBhalare£! 
degree  ism  a  rnllege  oranieewity 
accredited  Of  amtiMiedhai  t 
on  Social  Work  Education  ee  i 
compataUa  body. 

(vii)  Tobadesigrwted  aa  a.i_ 
language  patfinlngist  os  andjoliigiet.  aa 
Inust— 


(MBo  siipUe  In  a  CertiiBate  of 
Clinical  Competence  in  Speeclv- 
Iiflnjiage  Pathology  ar  AuJekiai 
granted  by^  the  Anancoa  Speeov 
Language-Heariag;  Aaiod  atioa  or 
anotlMs  ro^paiahla  badjifcae 

(BlrMa^the  eriaratiam " 
for  cectlficatfaaandbafii'tka  pi 
acaunutatiBg:tbe  sapetsised.  ej^edeaee 
required  for  certificatiaa  - 

(viii).Ta  be  deaigaed  as.  m  prefeisiaaat 
recreation  stagnwmheraa  individuat 
must  have  a  bachefor's  degree  in 
recreatioa  or  in  a  specialty  acea  suck  aa 
art,  dance,  muaiaor  pkyskal  eduRattoia 

(ix)  To  be  designateof  as  a 
professional  dietitian,  an  individual 
must  be  eligible  for  registratibahy  the 
American  Oietefics  Associiatlon. 

(x)  To  be  designated  as  a  human 
services  professional  an  individual  must 
have  at  least  a  badebr'k  degree  fii  a 
hiunan  services  Ifeld  (hidVidlhg..  but  not 
limited  to:  sodology,  apecfel  educatioiw 
rehabilitation  counseling,,  and 
psychulbgy^ 

(xi)  IFmecUenfk  incfividaaf  pnpam 
plan  ia  befiig  successftilfy  iinpIlementBd 
by  facility  stafi.  ptofessional.pragram. 
staff  meetfiig  die  qualHIcHtrons  of 
paragraph  (bJlfSJ  HT  tftvao^  fx J  of  (his 
section  are  not  required — 

(A)  Bxuepftbr  quahned  meulkt 
retardation  prefeasibuafa; 

(6)  Except  Ru  tie  leqniremeiits  of 
paragraph  ^)f21.af  Ah  lectfon 
concerning  Ae  ftrufllty'a  provision  of 
enough  qualified  professional  program 
staff;  and 

(C)  ndina  ofceiwise  specified  by 
State  licensure  and  certifieatfon 
reqiivemcfits. 

(c)  StimdardtFaeiStf  atafpng.  pfThe 
facility  omsit  not  depenif  opon  dfeuft  er 
volunteers' to- perfDtm  «bec(  care 

care  sta^  en  dWy  anrfawhe  eg  a  2<t- 

take  prompt  appropriate  actiiBiriaeaaa 
of  injury,  ittiasa.  ftra  ar  oAer 

living  aairbaashv— 

(i)  deaaKlSoa  wiwa  a  physieiati'lae 
mdiitad  a  laeilleat  i me  jkiaw 

(U)  CllMtowhaan  avnsiv^ 
assauMpa  ersocwi^iiiitat 

(Ui)  More  than  16  dioits;  ar 

(i»>le«OT  teKl*dlBBiKwMriB>  a 
mult»aifcfaaidiK. 

(3)The»BMfkbaai 
carestaSi 
basis  (v 

respond  to  Injuriaa  aoAwtmiiltaam^ 
illness,  andttttl 
eac 
housii 

Dotoideredai 


(ii)  gieula  afcass 
assauteaaor  saciaity  lirits;  i 

(iii)  Sixteen  ar  faawn  alieiKi. 

(4)  The  fiHnHy—utpiiiirilrsaflfcfeiit 
suppMtilatfsa»ttaldfeeet^care  staff's^ 
not  sa^aiMiktspaiiknBasupporf  servfees 
to  the  axiMl  Aaf  tftsaa  dkilfos  6tlBi  ffci  e 
wiA  the  aaapdM^af  tftsirpdnafy  dfrecf 
clieaft  aair  daHaa. 

(d)  Standard:  Direct  care  (residentiaf 
living  m^ata0.  (f^lhviaciliy  moa* 
provUb  safltdeat-dfreat  eare  staff  to 


accordanor  Mib  teii iadWdaal 


program] 

(2)  Disact  easeataffaar  defiMri  as  the 
present  on-duty  staff  calculated  oves  all 
shITtIs  in  a  Zf-Erour  period  fbr  each- 
defined  residential  living  unit 

(3)  Dfivct  care  staff  must  be  provided 
by  the  iadSUy  ta  Ae  ftUbwbig  m&iimum 
ratios  of  direct  cura  sttafTtO  cITenfiK 

(i)  For  each  defined  residentiaf  fiviag 
unit  serving.  ddlAan  undin:  the  age  of  12,. 
severeiy^and  pBofooadly  retanSed 
clients;  dienfli  wftt  severe  pSqrsicaT 
disabilities,  or  clients  who  are 
aggressive,  assauliive.  or  security  riskr. 
or  who  manifest  severely  h^^Mracfive  or 
psychotic-like  beftavfoc  the  stafTto 
client  ratfo  {irT  to  3;2: 

(iifFbreacA  dMfaied  residential  Bviag. 
unit  serving  moderataly  reArdied  cKents. 
Ae  staff  to  cBent  ratio  fs  1  to  C 

(13)  For  each  disfined  residential  living, 
unit  serv&ig  cUmtfe  wdio  function  wfihih 
Ae  range  of  adldreiasdhtkm.  Ae  staff  to 
clientratfvis  I  to  eJf. 

{4t  %Vften  Aere  are  no  dGenfs  present 
in  the  Rvtog oarit  arisponsible  staff 
meuifter  uimtfce  avaflabliB  by  tetbphoae. 

(e)  StandtmH  Staff  trauiit^progtam. 
(1)  TKb  fitdBtymnst  provfda  each 
employee  wiA.initIiBl  and  conffnufhg 
training  that  enattes  Ae  emptoyee  to 
perform  his  or  her  Ailfes  eff^vely.. 
efficienUy,  and  competently. 

(2)  Foremptoyees  who  woilc  wiA 
clients,  trainingmast  focus  on  sidlb  and 
competencjin  directed  toward  cITents' 
developmental  behovibcal  and  healA 
needs. 

(3)  Staff  must  be  able  to  demonstrate 
Ae  skilla  and  fedmfqaes  nacessaiy  to 
adminliitfei  lutetvautEana  to  manage  the 
inappropriate  baBavfur  of dleats. 

(41  Staff  must  be  abllB  to  demoaatrate. 
Ae  ilkSSgaaA.  tedbfique*  necessary  tb 
implemenfthe  AdlviAiaTprogram  pfaaa 
fbr  each  ^ent  for  whom  Aey  are 
responsible 


implemeatation«f  a  program  -of 
specialiaed  aad  generic  b-aining. 
treatment  healA  swices  and  related 
services  described  in  this  subpart  that 
is  directed  toward — 

(i)  The  acquisition  of  the  behavaors 
necessary  for  the  client  to  function  with 
as  much  self  determination  and 
independence  as  possible;  and 

(ii)  The  prevention  or  deceleration  of 
regressioB  or  loss  of  current  optimal 
functional  status. 

(2)  Active  treatment  does  not  include 
services  to  maintain  genenflly 
independent  clients  who  are  able  to 
function  with  littie  supervision  or  in  Ae 
absence  of  a  continuous  active, 
treatment  program. 

(b)  Standard:  Admissions,  transfers, 
and  discharge.  (1)  Clients  who  are 
admitted  By  the  focility  most  be  in  need 
of  and  receiving  active  treatment 
services. 

(2)  Admission  decisions  must  be 
based  on  a  preliminary  evaluation  of  Ae 
client  that  is  conducted  or  updated  by 
Ae  facility  or  by  outside  sources. 

(3)  A  preliminary  evaluation  must 
contain  background  information  as  well 
as  currentiy  valid  assessments  of 
functional  developmental,  behavioral, 
social,  healA  and  nutritional  status  to 
determine  if  Ae  facility  can  provide  for 
the  client's  needs  and  if  Ae  client  is 
likely  to  benefit  from  placement  in  Ae 
facility. 

(4)  lif  a  client  is  to  be  eiAer  ta-ans£erred 
or  discharged.  Ae  facility  must— 

(i)  Have  documentation  in  Ae  client's 
record  Aat  Ae  client  was  transferred  or 
discharged  for  good  cause:  and 

(ii)  Provide  a  reasonable  time  to 
prepare  Ae  client  and  his  or  her  parents 
or  guardian  for  Ae  transfer  or  discharge 
(except  in  emergencies). 

(5)  At  Ae  time  of  the  discharge,  Ae 
facility  must — 

(i)  Develop  a  final  summary  of  Ae 
client's  developmental,  behavioral, 
social,  healA  and  nutritional  status  and. 
wiA  Ae  consent  of  Ae  client,  parents  (if 
Ae  client  is  a  minor)  or  legal  guardian, 
provide  a  copy  to  auAorized  persons 
and  agencies;  and 

(ii)  Provide  a  post-discharge  plan  of 
care  Aat  will  assist  the  client  to  a(^ust 
to  the  new  Bving  environment 

(c)  Standard:  Individual  program  plan. 
(1)  Each  client  must  have  an  inidividual 
program  plan  developed  by  an 
interdisciplinary  team  Aat  represents 
Ae  professions,  disciplines  or  service 
areas  Aat  are  relevant  to— - 

(i)  Identifying  Ae  client's  needs,  as 
described  by  Ae  comprehensive 
functional  assessments  required  in 
paragr^  (c)(3)  of  this  section;  and 

(iH  Designing  programs  Aat  meet  the 
client's  needs. 


(2)  Appropriate  facility  staff  must 
partictpate  in  irtterdisciplinaty  team 
meetings.  Participation  by  other 
agencies  serving  Ae  client  is 
encouraged.  Partioipation  by  the  dient 
his  or  her  parent  (if -Ae  client  is  a 
minor),  or  Ae  ctienf  s  legal  guardian  is 
required  unless  Aat  participation  is 
unobtainable  or  inappiropriate. 

(3)  WiAin  30  days  after  admission, 
the  interdisciplinary  team  mu^  perform 
accurate  assessments  or  reassessments 
as  needed  to  supplement  the  preliminary 
evaluation  conducted  prior  to 
admission.  The  comprehensive 
functional  assessment  must  take  into 
consideration  the  client's  age  (for 
example,  child,  young  adult,  elderly 
person)  «nd  Ae  inqdications  for  active 
treatment  at  each  stage,  as  applicable, 
and  must — 

(i)  Identify  Ae  presenting  problems 
and  disabilities  and  where  possible. 
Aeir  causes; 

(ii)  Identify  Ae  client's  specific 
developmental  strengAs; 

(iii)  Identify  Ae  client's  specific 
developmental  and  behavioral 
management  needs;  ^ 

(iv)  Identify  the  client's  need  for 
services  wiAout  regard  to  Ae  actual 
availability  of  Ae  services  needed;  and 

(v)  Include  physical  development  and 
healA,  nutritional  status,  sensorimotor 
development  affective  development 
speech  and  language  development  and 
auditory  functioning,  cognitive 
development  social  development, 
adaptive  behaviors  or  independent 
living  skills  necessary  for  the  client  to 
be  able  to  function  in  Ae  community, 
and  as  applicable,  vocational  skills. 

(4)  Within  30  days  after  admission, 
Ae  interdisciplinary  team  muM  prepare 
for  each  cUent  an  individual  program 
plan  Aat  states  Ae  specific  objectives 
necessary  to  meet  the  client's  needs,  as, 
identified  by  the  comprehensive 
assessment  required  by  paragraph  (c)(3) 
of  Ais  section,  and  Ae  planned 
sequence  for  dealing  wiA  Aose 
objectives.  These  objectives  must — 

(i)  Be  stated  separately,  in  terms  of  a 
single  behavioral  outcome; 

(ii)  Be  assigned  projected  completion 
dates; 

(iii)  Be  expressed  in  behavioral  terms 
Aat  provide  measurable  indices  of 
performance; 

(iv)  Be  organized  to  reflect  a 
developmental  progression  appropriate 
to  the  individual;  and 

(v)  Be  assigned  priorities. 

{5)  Each  written  training  program 
designed  to  implement  Ae  objectives  in 
Ae  inAvidual  program  plan  must 
specify: 

(i)  "The  methods  to  be  used; 


(ii)  The  schedule  for  use  of  the 
meAod; 

(iii)  The  person  responsible  for  Ae 
program; 

(iv)  The  type  of  data  and  frequency  of 
data  collectioD  necessary  to  be  able  to 
assess  progress  toward  the  desired 
objectives; 

(v)  The  inappropriate  client 
behavior(s),  if  applicable;  and 

(vi)  Provision  for  Ae  appropriate 
expression  of  behavior  and  Ae 
replacement  of  inappropriate  behavior, 
if  applicable,  wiA  behavior  Aat  is 
adaptive  or  appropriate. 

(6)  The  individual  program  plan  must 
also: 

(i)  Describe  relevant  interventions  to 
support  Ae  individual  toward 
independence. 

(ii)  Identify  the  location  where 
program  strategy  information  (which 
must  be  accessible  to  any  person 
responsible  for  implementation)  can  be 
found. 

(iii)  Include,  for  Aose  clients  who  lack 
Aem,  training  in  personal  skills 
essential  for  privacy  and  independence 
(including,  but  not  limited  to.  toilet 
training,  personal  hygiene,  dental 
hygiene,  self-feeding,  bathing,  dressing, 
grooming,  and  communication  of  basic 
needs),  until  it  has  been  demonstrated 
Aat  Ae  client  is  developmentally 
incapable  of  acquiring  them. 

(iv)  Identify  mechanical  supports,  if 
needed,  to  achieve  proper  body  position, 
balance,  or  alignment  The  plan  must 
specify  Ae  reason  for  each  support  Ae 
situations  in  which  each  is  to  be  applied, 
and  a  schedule  for  Ae  use  of  each 
support. 

(v)  Provide  that  clients  who  have 
multiple  Asabling  conditions  spend  a 
major  portion  of  each  waking  day  out  of 
bed  and  outside  the  bedroom  area, 
moving  about  by  various  meAods  and 
devices  whenever  possible. 

(iv)  Include  opportunities  fbr  client 
choice  and  self-management. 

(7)  A  copy  of  each  client's  mdividual 
program  plan  must  be  made  available  to 
all  relevant  staff,  including  staff  of  oAer 
agencies  who  work  wiA  the  client,  and 
to  Ae  client  parents  (if  Ae  client  is  a 
minor)  or  legal  guardian. 

(d)  Standard:  Program 
implementation.  (1)  As  soon  as  Ae 
interdisciplinaiy  team  has  formulated  a 
client's  inAvidual  program  plan,  each 
client  must  receive  a  continuous  active 
treatment  program  consisting  of  needed 
interventions  and  services  ia  sufficient 
number  and  frequency  to  support  Ae 
achievement  of  Ae  objectives  identified 
in  Ae  individual  program  plan. 

(2)  The  faciUfy  must  develop  an  active 
treatment  schedule  Aat  outlines  Ae 
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current  active  treatment  program  and 
that  is  readily  available  for  review  by 
relevant  staff. 

(3)  Except  for  those  facets  of  the 
individual  program  plan  that  must  be 
implemented  only  by  licensed 
personnel,  each  chent's  individual 
program  plan  must  be  implemented  by 
all  staff  who  work  with  the  client 
including  professional,  paraprofessional 
and  nonprofessional  staff. 

(e)  Standard:  Program  documentation. 
(1)  Data  relative  to  accomplishment  of 
the  criteria  specified  in  client  individual 
program  plan  objectives  must  be 
documented  in  measureable  terms. 

(2)  The  facility  must  document 
significant  events  that  are  related  to  the 
client's  individual  program  plan  and 
assessments  and  that  contribute  to  an 
overall  understanding  of  the  client's 
ongoing  level  and  quality  of  functioning. 

(f)  Standard:  Program  monitoring  and 
change.  (1)  The  individual  program  plan 
must  be  reviewed  at  least  by  the  i 
qualified  mental  retardation 
professional  and  revised  as  necessary, 
including,  but  not  limited  to  situations  in 
which  the  client — 

(i)  Has  successfully  completed  an 
objective  or  objectives  identified  in  the 
individual  program  plan; 

(ii)  Is  regressing  or  losing  skills 
already  gained; 

(iii)  Is  failing  to  progress  toward 
identified  objectives  after  reasonable 
efforts  have  been  made;  or 

(iv)  Is  being  considered  for  training 
towards  new  objectives.  I 

(2)  At  least  annuaUy,  the  I 
comprehensive  functional  assessment  of 
each  client  must  be  reviewed  by  the 
interdisciplinary  team  for  relevancy  and 
updated  as  needed,  and  the  individual 
program  plan  must  be  revised,  as 
appropriate,  repeating  the  process  set 
forth  in  paragraph  (c)  of  this  section. 

(3)  The  facility  must  designate  and  use 
a  specially  constituted  conunittee  or 
committees  consisting  of  members  of 
facility  staff,  parents,  legal  guardians, 
clients  (as  appropriate),  qualified 
persons  who  have  either  experience  or 
training  in  contemporary  practices  to 
change  inappropriate  client  behavior, 
and  persons  with  no  ownership  or 
controlling  interest  in  the  facility  to — 

(i)  Review,  approve,  and  monitor 
individual  programs  designed  to  manage 
inappropriate  behavior  and  other 
programs  that,  in  the  opinion  of  the 
committee,  involve  risks  to  client 
protection  and  rights;  { 

(ii)  Insure  thai  these  programs  ate 
conducted  only  with  the  written 
informed  consent  of  the  client,  parent  (if 
the  client  is  a  minor),  or  legal  guardian; 
and 


(iii)  Review,  monitor  and  make 
suggestions  to  the  facility  about  its 
practices  and  programs  as  they  relate  to 
drug  usage,  physical  restraints,  time-out 
rooms,  application  of  painful  or  noxious 
stimuli,  control  of  inappropriate 
behavior,  protection  of  client  rights  and 
funds,  and  any  other  area  that  the 
conunittee  beUeves  need  to  be 
addressed. 

(4)  The  provisions  of  paragraph  (f)(3} 
of  this  section  may  be  modified  only  if. 
in  the  judgment  of  the  State  survey 
agency.  Court  decrees.  State  law  or 
regulations  provide  for  equivalent  client 
protection  and  consultation. 

{483.450    ConcMionofpmlieipirtioKCIient 


(a)  Standard:  Facility  practices — 
Conduct  toward  clients.  (1)  The  facility 
must  develop  and  implement  written 
policies  and  procedures  for  the 
management  of  conduct  between  staff 
and  clients.  These  policies  and 
procedures  must — 

(i)  Promote  the  growth,  development 
and  independence  of  the  client; 

(ii)  Address  the  extent  to  which  client 
choice  will  ^e  accommodated  in  daily 
decision-making,  emphasizing  self- 
determination  and  self-management,  to 
the  extent  possible; 

(iii)  Specify  client  conduct  to  be 
allowed  or  not  allowed;  and 

(iv)  Be  available  to  all  staff,  cHents, 
parents  of  minor  children,  and  legal 
guardians. 

(2)  To  the  extent  possible,  clients  must 
participate  in  the  formulation  of  these 
policies  and  procedures. 

(3)  Clients  must  not  discipline  other 
clients,  except  as  part  of  an  organized 
system  of  self-government,  as  set  forth 
in  faciUty  policy. 

(b)  Standard:  Managetnent  of 
inappropriate  client  behavior.  (1)  The 
facility  must  develop  and  implement 
written  policies  and  procedures  that 
govern  the  management  of  inappropriate 
client  behavior.  These  policies  and 
procedures  must  be  consistent  with  the 
provisions  of  paragraph  (a)  of  this 
section.  These  procedures  must — 

(i)  Specify  all  facility  approved 
interventions  to  manage  inappropriate 
client  behavior 

(ii)  Designate  these  interventions  on  a 
hierarchy  to  be  implemented,  ranging 
from  most  positive  or  least  intrusive,  to 
least  positive  or  most  intrusive; 

(iii)  Insure,  prior  to  the  use  of  more 
restrictive  techniques,  that  the  client's 
record  documents  that  programs 
incorporating  the  use  of  less  intrusive  or 
more  positive  techniques  have  been 
tried  systematically  and  demonstrated 
to  be  ineffective;  and 
'    (iv)  Address  the  following: 


(A)  The  use  of  time-out  rooms. 

(B)  The  use  of  physical  restraints. 

(C)  The  use  of  drugs  to  manage 
inappropriate  behavior. 

(D)  The  application  of  painful  or 
noxious  stimuli. 

(E)  The  staff  members  who  may 
authorize  the  use  of  specified 
interventions. 

(F)  A  mechanism  for  monitoring  and 
controlling  the  use  of  such  interventions. 

(2)  Interventions  to  manage 
inappropriate  client  behavior  must  be 
employed  with  sufficient  safeguards  and 
supervision  to  ensure  that  the  safety, 
welfare  and  civil  and  human  rijf^ts  of 
clients  are  adequately  protected. 

(3)  Techniques  to  manage 
inappropriate  client  behavior  must 
never  be  used  for  disciplinary  purposes, 
for  the  convenience  of  staff  or  as  a 
substitute  for  an  active  treatment 
program. 

(4)  The  use  of  systematic 
interventions  to  manage  inappropriate 
client  behavior  must  be  incorporated 
into  the  client's  individual  program  plan, 
in  accordance  with  {  483.440(c)  (4)  and 
(5)  of  this  subpart. 

(5)  Standing  or  as  needed  programs  to 
control  inappropriate  behavior  are  not 
permitted. 

(c)  Standard:  Time-out  rooms.  (1)  A 
client  may  be  placed  in  a  room  from 
which  egress  is  prevented  only  if  the 
following  conditions  are  met: 

(i)  The  placement  is  a  part  of  an 
approved  systematic  time-out  program 
as  required  by  paragraph  (b)  of  this 
section.  (Thus,  emergency  placement  of 
a  client  into  a  time-out  room  is  not 
allowed.) 

(ii)  The  client  is  under  the  direct 
constant  visual  supervision  of 
designated  staff. 

(iii)  llie  door  to  the  room  is  held  shut 
by  staff  or  by  a  mechanism  requiring 
constant  physical  pressure  from  a  staff 
member  to  keep  the  mechanism 
engaged. 

(2)  Placement  of  a  client  in  a  time-out 
room  must  not  exceed  one  hour. 

(3)  Clients  placed  in  time-out  rooms 
must  be  protected  from  hazardous 
conditions  including,  but  not  limited  to. 
presence  of  sharp  comers  and  objects, 
uncovered  light  fixtures,  unprotected 
electrical  outlets. 

(4)  A  record  of  time-out  activities  must 
be  kept. 

(d)  Standard:  Physical  restraints.  (1) 
The  facility  may  employ  physical 
restraint  only — 

(i)  As  an  integral  part  of  an  individual 
program  plan  that  is  intended  to  lead  to 
less  restrictive  means  of  managing  and 
eliminating  the  behavior  for  which  the 
resfraint  is  applied; 
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(ii)  As  an  emergency  measure,  but 
only  if  absolutely  necessary  to  protect 
the  client  or  others  from  injmy;  or 

tiiij  As  a  health-related  protection 
prescribed  by  a  physician,  but  only  if 
absolutely  necessary  during  the  conduct 
of  a  specific  medical  or  surgical 
procedure,  or  only  if  absolutely 
necessary  for  client  protection  during 
the  time  that  a  medical  condition  exists. 

(2)  Authonzations  to  use  or  extend 
restraints  as  xm  emergency  must  be: 

(i)  In  effect  no  longer  than  12 
consecutive  hours;  and 

(d)  Obtained  as  soon  as  the  client  is 
restrained  or  stable. 

(3)  The  facility  must  not  issue  orders 
for  restraint  on  a  standing  or  as  needed 
basis. 

(4)  A  client  placed  in  restraint  must  be 
checked  at  least  every  30  minutes  by 
staff  trained  in  the  use  of  restraints, 
released  from  the  restraint  as  quickly  as 
possiUe,  and  a  record  of  these  checks 
and  usage  must  be  kept. 

(5)  Restraints  must  be  designed  and 
used  so  as  not  to  cause  physical  injury 
to  the  client  and  so  as  to  cause  the  least 
possible  discomfort. 

(0)  Opportunity  for  motion  and 
exercise  must  be  provided  for  a  period 
of  not  less  than  10  minutes  during  each 
two  hour  period  in  which  restraint  is 
employed,  and  a  record  of  such  activity 
must  be  kept. 

(7)  Barred  enclosures  must  not  be 
more  than  three  feet  in  height  and  must 
not  have  tops. 

(e)  Standard- Drug  usage.  (1)  The 
facility  must  not  use  drugs  in  doses  that 
interfere  with  the  individual  client's 
daily  living  activities. 

(2)  Drugs  used  for  control  of 
inappropriate  behavior  must  be 
approved  by  6ie  interdisciplinary  team 
and  be  used  only  as  an  integral  part  of 
the  client's  individual  program  plan  that 
is  directed  specifically  towards  'fiie 
reduction  of  and  eventual  elimination  of 
the  behaviors  for  which  the  drugs  are 
employed. 

(3)  Dmgs  used  for  control  of 
inappropriate  behavior  must  not  be  used 
until  it  can  be  justified  that  the  harmful 
effects  of  the  behavior  clearly  outweigh 
the  potentially  harmful  effects  of  the 
drugs. 

(4)  Drugs  used  for  control  of 
inappropriate  "behavior  must  be — 

(i)  Monitored  closely,  in  conjunction 
with  the  physician  and  the  drug  regimen 
review  requirement  at  §483.480(j),  for 
desired  responses  and  adverse 
consequences  by  focility  staff;  and 

(ii)  Gradually  withdrawn  at  least 
annually  in  a  carefully  monitored 
program  condacted  in  conjunction  with 
the  interdisciplinary  team,  unless 


clinical  evidence  justifies  that  this  is 
-  contraindicated. 

S  463.460,   CondWon  of  partldpation: 


(a)  Standard:  Physician  services. 

(1)  The  facility  must  ensure  the 
availability  of  physician  services  24 
hours  a  day. 

(2)  The  physician  must  develop,  in 
coordination  with  licensed  nursing 
personnel,  a  medical  care  plan  of 
treatment  for  a  client  if  the  physician 
determines  that  an  individual  client 
requires  24-hour  licensed  nursing  care. 
This  plan  must  be  integrated  in  the 
individual  program  plan. 

(3)  The  facility  must  provide  or  obtain 
preventive  and  general  medical  care  as 
well  as  annual  physical  examinations  of 
each  client  that  at  a  minimum  include 
the  following: 

(i)  EvaluattMi  ef  vision  and  hearing. 

(ii)  Immaniaations,  using  as  a  guide 
the  recommendations  of  the  Public 
Health  Service  Advisory  Commitee  on 
Inunnnizatiofl  Practices  or  of  the 
Committee  on  the  Control  of  Infectious 
Diseases  of  the  American  Academy  of 
Pediatrics. 

(iii)  Routine  screening  laboratory 
examinations  as  determined  necessary 
by  the  physician,  and  special  studies 
when  neeided. 

(iv)  Tuberculosis  control,  appropriate 
to  the  facility's  peculation,  and  in 
accordance  with  the  recommendations 
of  the  American  College  of  Cheat 
Physicians  or  the  section  of  diseases  of 
the  chest  Of  the  Aoierican  Academy  of 
Pediatrics,  or  both. 

(4)  To  ttie  extent  permitted  by  State 
law,  the  facility  may  utilize  physician 
assistants  and  nurse  practitioners  to 
provide  physician  services  as  described 
in  this  sec^on. 

[h]  Standard:  Physician  participation 
in  the  individual  program  plan.  A 
physician  must  participate  in — 

(1)  The  establishment  of  each  newly 
admitted  client's  initial  individual 
program  plan  as  required  by  §  456.380  of 
this  chapter  that  specified  plan  of  care 
requirements  for  ICFs;  and 

(2)  if  appropriate,  phjrsicians  must 
participate  in  the  review  and  update  of 
an  individual  program  plan  as  part  of 
the  interdisciplinary  team  process  either 
in  person  or  through  written  report  to 
the  interdisoipHnary  team. 

(c)  Standard:  Nursing  services.  The 
facility  must  provide  clients  with 
nursing  services  in  accordance  with 
their  needs.  These  services  must 
include — 

(1)  Participation  as  appropriate  in  the 
development,  review,  and  update  of  an 
individual  program  plan  as  part  of  the 
interdisciplinary  team  process; 


(2)  Tlie  development,  with  a 
physician,  of  a  medical  care  plan  of 
treatment  for  a  client  when  the 
physician  has  determined  that  an 
individual  client  requires  such  a  plan; 

(3)  For  those  chents  certified  as  not 
needing  a  medical  care  plan,  a  review  of 
their  health  status  whidi  must — 

(i)  Be  by  a  direct  physical 
examination; 

(ii)  Be  by  a  licensed  nurse; 

(iii)  Be  on  a  qaarterly  or  more  frequent 
basis  depending  on  client  need; 

(iv)  Be  recorded  in  the  client's  record: 
and 

(v)  Result  in  any  necessary  action 
(including  referral  to  a  physician  to 
address  client  health  problems). 

(4)  Other  nursing  care  as  prescribed 
by  the  physician  or  as  identified  by 
client  needs;  and 

(5)  Implementing,  with  other  members 
of  the  interdisciplinary  team, 
appropriate  protective  and  preventive 
health  measures  that  include,  but  are 
not  limited  to^ 

(i)  Training  clients  and  staff  as  needed 
in  appropriate  health  and  hy^ene 
methods; 

(ii)  control  of  communicable  diseases 
and  infections,  including  the  instruction 
of  other  personnel  in  methods  of 
infection  control;  and 

(iii)  Training  direct  care  staff  in 
detecting  signs  and  symptoms  of  Illness 
or  dysfunction,  first  aid  for  accidents  or 
illness,  and  basic  skills  required  to  meet 
the  health  needs  of  the  clients. 

(d)  Standard:  Nursing  staff.  (1)  Nurses 
providing  services  in  the  facility  must 
have  a  current  license  to  practice  in  the 
State. 

(2)  The  facility  must  employ  or 
arrange  for  licensed  nursing  services 
sufficient  to  care  for  clients  health  needs 
including  those  clients  with  medical 
care  plans. 

(3)  The  facility  must  utilize  registered 
nurses  as  appropriate  and  required  by 
State  law  to  perform  the  health  services 
specified  in  this  sectibn. 

(4)  If  the  facility  utilizes  only  licensed 
practical  or  vocational  nurses  to  provide 
health  services,  it  must  have  a  formal 
arrangement  with  a  registered  nurse  to 
be  available  for  veibal  or  onsite 
consultation  to  the  licensed  practical  or 
vocational  nurse. 

(5)  Non-licensed  nursing  persennel 
who  work  with  clients  under  a  medical 
care  plan  must  do  so  under  the 
supervision  of  licensed  persons. 

(e)  Standard:  Dental  services.  (1)  The 
facility  must  provide  or  make 
arrangements  for  comprehensive 
diagnostic  and  treatment  services  for 
each  client  from  quahfied  personnel, 
including  bcensed  dentists  and  dental 
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hygienists  either  through  organized 
dental  services  in-house  or  through 
arrangement. 

(2)  If  appropriate  dental  professionals 
must  participate,  in  the  development, 
review  and  update  of  an  individual 
program  plan  as  part  of  the  | 
interdisciplinary  process  either  in 
person  or  through  written  report  to  the 
interdisciplinary  team. 

(3)  The  facility  must  provide 
education  and  training  in  the 
maintenance  of  oral  health. 

(f)  Standard:  Comprehensive  dental 
diagnostic  services.  Comprehensive 
dental  diagnostic  services  uiclude — 

(1)  A  complete  extraoral  and  intraoral 
examination,  using  all  diagnostic  aids 
necessary  to  properly  evaluate  the 
client's  oral  condition,  not  later  than  one 
month  after  admission  to  the  facility 
(unless  the  examination  was  completed 
within  twelve  months  before  admissionj; 

(2)  Periodic  examination  and 
diagnosis  performed  at  least  annually, 
including  radiographs  when  indicated 
and  detection  of  manifestations  of 
systemic  disease,  and 

(3)  A  review  of  the  results  of 
examination  and  entry  of  the  results  in 
the  client's  dental  record. 

(g)  Standard:  Comprehensive  dental 
treatment  The  facility  must  ensure 
comprehensive  dental  treatment 
services  that  include- 
Ill  The  availability  for  emergency 

dental  treatment  on  a  24-hour-a-day 
basis  by  a  licensed  dentist;  and 

(2)  Dental  care  needed  for  rehef  of 
pain  and  Infections,  restorauon  of  teeth, 
and  maintenance  of  dental  health. 

(h)  Standard:  Documentation  of  dental 
services.  (1)  If  the  facility  maintains  an 
in-house  dental  service,  the  facility  must 
keep  a  permanent  dental  record  for  each 
client,  with  a  dental  summary 
maintained  in  the  client's  living  unit. 

(2)  If  the  facility  does  not  maintain  an 
in-house  dental  service,  the  facility  must 
obtain  a  dental  summary  of  the  results 
of  dental  visits  and  maintain  the 
summary  in  the  client's  living  unit. 

(i)  Standard:  Pharmacy  services.  The 
facility  must  provide  or  make 
arrangements  for  the  provision  of 
routine  and  emergency  drugs  and 
biologicals  to  its  clients.  Dnigs  and 
biologicals  may  be  obtained  from 
communilj  or  contract  pharmacists  or 
the  facility  may  maintain  a  licensed 
pharmacy 

U)  Standard:  Drug  regimen  review.  (1) 
A  pharmacist  with  input  from  the 
interdisciplinary  team  must  review  the 
drug  regimen  of  each  client  at  least 
quarterly. 

(2)  The  pharmacist  must  report  any 
irregularities  in  clients'  drug  regimens  to 


the  prescribing  physician  and 
interdisciplinary  team. 

(3)  The  pharmacist  must  prepare  a 
record  of  each  client's  drug  regimen 
reviews  and  the  facility  must  maintain 
that  record. 

(4)  An  individual  medication 
administration  record  must  be 
maintained  for  each  client. 

(5)  As  appropriate  the  pharmacist 
must  participate  in  the  development, 
implementation,  and  review  of  each 
client's  individual  program  plan  either  in 
person  or  through  written  report  to  the 
interdisciplinary  team. 

(k)  Standard:  Drug  administration. 
The  facility  must  have  an  organized 
system  for  drug  administration  that 
identifies  each  drug  up  to  the  point  of 
administration.  The  system  must  assure 
that— 

(1)  All  drugs  are  administered  in 
compliance  with  the  physician's  orders; 

(2)  All  drugs,  including  those  that  are 
self-administered,  are  administered 
without  error; 

(3]  Unlicensed  piersonnel  are  allowed 
to  administer  drugs  only  if  State  law 
permits; 

(4}  Clients  are  taught  how  to 
administer  their  own  medications  if  the 
interdisciplinary  team  determines  that 
self  administration  of  medications  is  an 
appropriate  objective,  and  if  the 
physician  does  not  specify  otherwise; 

(51  The  client's  physician  is  informed 
of  the  interdisciplinary  team's  decision 
that  self-administration  of  medications 
is  an  objective  for  the  client; 

(6)  No  client  self-administers 
medications  until  he  or  she 
demonstrates  the  competency  to  do  so; 

(7)  Drugs  used  by  clients  while  not 
under  the  direct  care  of  the  facility  are 
packaged  and  labeled  in  accordance 
with  State  law;  and 

(8)  Drug  administration  errors  and 
adverse  drug  reactions  are  recorded  and 
reported  immediately  to  a  physician. 

(1)  Standard:  Drug  storage  and 
recordkeeping.  [1]  The  facility  must 
store  drugs  under  proper  conditions  of 
sanitation,  temperature,  Ught,  humidity, 
and  security. 

(2]  The  facility  must  keep  all  drugs 
and  biologicals  locked  except  when 
being  prepared  for  administration.  Only 
authorized  persons  may  have  access  to 
the  keys  to  the  drug  storage  area.  Clients 
who  have  been  trained  to  self 
administer  drugs  in  accordance  with 
S  483.4e0(k](4)  may  have  access  to  keys 
to  their  individual  dnig  supply. 

(3)  The  facility  must  maintain  records 
of  the  receipt  and  disposition  of  all 
controlled  drugs. 

(4)  The  facility  must,  on  a  sample 
basis,  periodically  reconcile  the  receipt 
and  disposition  of  all  controlled  drugs  in 


schedules  n  throu^  IV  (dn^s  subject  to 
the  Comprehensive  Drug  Abuse 
Prevention  and  Control  Act  of  1970,  21 
U.S.C.  801  et  seq.,  as  implemented  by  21 
CFR  Part  308). 

(5)  If  the  facility  maintains  a  licensed 
pharmacy,  the  facility  must  comply  with 
the  regulations  for  controlled  drugs. 

(m)  Standard:  Drug  labeling.  (1) 
Labeling  of  drugs  and  biologicals  must — 

(i)  Be  based  on  ciurently  accepted 
professional  principles  and  practices; 
and 

(ii)  Include  the  appropriate  accessory 
and  cautionary  instructions,  as  well  as 
the  expiration  date,  if  applicable. 

(2)  "rhe  facility  must  remove  from 
use — 

(i)  Outdated  drugs;  and 
(ii)  Drug  containers  with  worn, 
illegible,  or  missing  labels. 

(3)  Drugs  and  biologicals  packaged  in 
containers  designated  for  a  particular 
client  must  be  immediately  removed 
from  the  client's  current  medication 
supply  if  discontinued  by  the  physician. 

(n)  Standard:  Laboratory  services.  (1) 
For  purposes  of  this  section, 
"laboratory"  means  an  entity  for  the 
microbiological,  serological,  chemical, 
hematological,  radiobioassay, 
cytological,  immunohematological, 
pathological  or  other  examination  of 
materials  derived  from  the  human  body, 
for  the  purpose  of  providing  information 
for  the  diagnosis,  prevention,  or 
treatment  of  any  disease  or  assessment 
of  a  medical  condition. 

(2)  If  a  facility  chooses  to  provide 
laboratory  services,  the  laboratory 
must — 

(i)  Meet  the  management  requirements 
specified  in  §  405.1316  of  this  chapten 
and 

(ii)  Provide  personnel  to  direct  and 
conduct  the  laboratory  services. 

(A)  The  laboratory  director  must  be 
technically  qualified  to  supervise  the 
laboratory  personnel  and  test 
performance  and  must  meet  licensing  or 
other  qualification  standards 
established  by  the  State  with  respect  to 
directors  of  clinical  laboratories.  For 
those  States  that  do  not  have  Ucensure 
or  qualification  requirements  pertaining 
to  directors  of  clinical  laboratories,  the 
director  must  be  either — 

(7)  A  pathologist  or  other  doctor  of 
medicine  or  osteopathy  with  training 
and  experience  in  clinical  laboratory 
services;  or 

[2]  A  laboratory  specialist  with  a 
doctoral  degree  in  physical,  chemical  or 
biological  sciences,  and  training  and 
experience  in  clinical  laboratory 
services. 

(B)  The  laboratory  director  must 
provide  adequate  technical  supervision 


of  the  laboratory  services  and  assure 
that  tests,  examinations  and  procedures 
are  properly  perfonncKi.  recorded  and 
reported. 

(C)  The  laboratory  director  must 
ensure  that  the  staff— 

(1)  Has  appropriate  education, 
experience,  and  training  to  perform  and 
report  laboratory  tests  promptly  and 
proficiently; 

[2]  Is  sufficient  in  number  for  the 
scope  and  complexity  of  the  services 
provided;  and 

[3]  Receives  in-service  training 
appropriate  to  the  type  and  complexity 
of  the  laboratory  services  offered. 

(D)  The  laboratory  tedmologists  must 
be  technically  competent  to  perform  test 
procedures  and  report  test  results 
promptly  and  proficiently. 

(3)  The  laboratory  must  meet  the 
proficiency  testing  requirements 
specified  in  S  405.1314(a)  of  this  chapter. 

(4)  The  laboratory  must  meet  the 
quality  control  requirements  specified  in 
§  405.1317  of  this  chapter. 

(5)  U  the  laboratory  chooses  to  refer 
specimens  for  testing  to  another 
laboratory,  the  referral  laboratory  must 
be  approved  by  the  Medicare  program 
either  as  a  hospital  or  an  independent 
laboratory. 

§493.470   CondMenofparticlpallon: 
Physical  envlronnMnL 

(a)  Standard:  Client  living 
environment.  (1)  The  facility  must  not 
house  clients  of  grossly  different  ages, 
developmental  levels,  and  social  needs 
in  close  physical  or  social  proximity 
unless  the  housing  is  planned  to  promote 
the  growth  and  development  of  all  those 
housed  together. 

(2)  The  facility  must  not  segregate 
clients  solely  on  the  basis  of  their 
physical  disabilities.  It  must  integrate 
clients  who  have  ambulation  deficits  or 
who  are  deaf,  blind,  or  have  seizure 
disorders,  etc.,  with  others  of 
comparable  social  and  intellectual 
development. 

(b)  Standard:  Client  bedrooms.  (1) 
Bedrooms  must — 

(i)  Be  rooms  that  have  at  least  one 
outside  wall; 

(ii)  Be  equipped  with  or  located  near 
toilet  and  bathing  facilities; 

(iii)  Accommodate  no  more  than  four 
clients  unless  granted  a  variance  under 
paragraph  (b)(3)  of  this  section; 

(iv)  Measure  at  least  60  square  feet 
per  client  in  multiple  client  bedrooms 
and  at  least  80  square  feet  in  single 
client  bedrooms;  and 

(v)  In  all  facilities  initially  certified,  or 
in  buildings  constructed  or  with  major 
renovations  or  conversions  on  or  after 
[the  effective  date  of  these  regulations]. 


have  walls  that  extend  from  floor  to 
ceiling. 

(2)  If  a  bedroom  is  below  grade  level 
it  must  have  a  window  that — 

(i)  Is  usable  as  a  second  means  of 
escape  by  the  client(s)  occupying  the 
room;  and 

(ii)  Is  no  more  than  44  inches 
(measured  to  the  window  sill)  above  the 
floor  unless  the  facility  is  surveyed 
under  the  Health  Care  Occupancy 
Chapter  of  the  Life  Safety  Code,  in 
which  case  the  window  must  be  no  more 
than  36  inches  (measured  to  the  window 
sill)  above  the  floor. 

(3)  The  survey  agency  may  grant  a 
variance  from  the  limit  of  four  clients 
per  room  only  if  a  physician  who  is  a 
member  of  the  interdisciplinary  team 
and  who  is  a  qualified  mental 
retardation  professional — 

(i)  Certifies  that  each  client  to  be 
placed  in  a  bedroom  housing  more  than 
four  persons  is  so  severely  medically 
impaired  as  to  require  direct  and 
continuous  monitoring  during  sleeping 
hours;  and 

(ii)  Documents  the  reasons  why 
housing  in  a  room  of  only  four  or  fewer 
persons  would  not  be  medically 
feasible. 

(4)  The  facility  must  provide  each 
client  with — 

(i)  A  separate  bed  of  proper  size  and 
height  for  the  convenience  of  the  client; 

(ii)  A  clean,  comfortable,  mattress; 

(iii)  Bedding  appropriate  to  the 
weather  and  climate;  and 

(iv)  Functional  furniture  appropriate 
to  the  client's  needs,  and  individual 
closet  space  in  the  client's  bedroom  with 
clothes  racks  and  shelves  accessible  to 
the  client. 

(c)  Standard:  Storage  space  in 
bedroom.  The  facility  must  provide — 

(1)  Space  and  equipment  for  daily  out- 
of-bed  activity  for  all  cUents  who  are 
not  yet  mobile,  except  those  who  have  a 
short-term  illness  or  those  few  clients 
for  whom  out-of-bed  activity  is  a  threat 
to  health  and  safety;  and 

(2)  Suitable  storage  space,  accessible 
to  clients,  for  personal  possessions,  such 
as  TVs,  radios,  prosthetic  equipment 
and  clothing. 

(d)  Standard:  Client  bathrooms.  The 
facility  must — 

(1)  Provide  toilet  and  bathing  facilities 
appropriate  in  number,  size,  and  design 
to  meet  the  needs  of  the  clients; 

(2)  Provide  for  individual  privacy  in 
toilets,  bathtubs,  and  showers;  and 

(3)  In  areas  of  the  facility  where 
clients  who  have  not  been  trained  to 
regulate  water  temperature  are  exposed 
to  hot  water,  ensure  that  the 
temperature  of  the  water  does  not 
exceed  110*  Fahrenheit 


(e)  Standard:  Heating  and  ventilation. 
(1)  Each  client  bedroom  in  the  facility 
must  have — 

(i)  At  least  one  window  to  the  outside; 
and 

(ii)  Direct  outside  ventilation  by 
means  of  windows,  air  conditioning,  or 
mechanical  ventilation. 

(2)  The  facility  must— 

(i)  Maintain  the  temperature  and 
hiunidity  within  a  normal  comfort  range 
by  heating,  air  conditioning  or  other 
means;  and 

(ii)  Ensure  that  the  heating  apparatus 
does  not  constitute  a  bum  or  smoke 
hazard  to  clients. 

(f)  Standard:  Floors.  The  facility  must 
have — 

(1)  Floors  that  have  a  resilient, 
nonabrasive.  and  slip-resistant  surface; 

(2)  Nonabrasive  carpeting,  if  the  area 
used  by  clients  is  carpeted  and  serves 
clients  who  Ue  on  the  floor  or  ambulate 
with  parts  of  their  bodies,  other  than 
feet,  touching  the  floor  and 

(3)  Exposed  floor  surfaces  and  floor 
coverings  that  promote  mobility  in  areas 
used  by  clients,  and  promote 
maintenance  of  sanitary.conditions. 

(g)  Standard:  Space  and  equipment. 
The  facility  must — 

(1)  Provide  sufficient  space  and 
equipment  in  dining,  living,  health 
services,  recreation,  and  program  areas 
(including  adequately  equipped  and 
sound  treated  areas  for  hearing  and 
other  evaluations  if  they  are  conducted 
in  the  facility)  to  enable  staff  to  provide 
clients  with  needed  services  as  required 
by  this  subpart  and  as  identified  in  each 
client's  individual  program  plan. 

(2)  Furnish,  maintain  in  good  repair, 
and  teach  clients  to  use  and  to  make 
informed  choices  about  the  use  of 
dentures,  eyeglasses,  hearing  and  other 
communications  aids,  braces,  and  other 
devices  identified  by  the 
interdisciplinary  team  as  needed  by  the 
client. 

(3)  Provide  adequate  clean  linen  and 
dirty  linen  storage  areas. 

(h)  Standard:  Emergency  plan  and 
procedures.  (1)  The  facility  must  develop 
and  implement  detailed  written  plans 
and  procedures  to  meet  all  potential 
emergencies  and  disasters  such  as  fire, 
severe  weather,  and  missing  clients. 

(2)  The  facility  must  communicate, 
periodically  review,  make  the  plan 
available,  and  provide  training  to  the 
staff. 

(i)  Standard:  Evacuation  drills.  (1)  The 
faciUty  must  hold  evacuation  drills  at 
least  quarterly  for  each  shift  of 
personnel  and  under  varied  conditions 
to— 
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(i)  Ensure  that  all  personnel  on  aU 
shifts  are  trained  to  petform  assigned 
tasks; 

(ii)  Ensure  that  all  personnel  on  aO 
shifts  are  fami&ar  with  the  use  of  the 
facility's  fire  protection  features;  and 

(iii)  Evaluate  tb*  effectiveBess  of 
emergency  and  disaster  plans  and 
procedures. 

(2)  The  facility  naitst— 

(i)  Actually  evacuate  clients  dtaing  at 
least  one  drill  each  year  on  each  shift: 

(ii)  Make  special  provisions  for  the 
evacuation  of  clients  with  physical 
disabilities; 

(iii)  FUe  a  report  and  evaluation  on 
each  evacuation  drill; 

(iv)  Investigate  all  problems  with 
evacuation  drills,  including  accidents, 
and  take  corrective  action;  and 

(v)  During  fire  drills,  clients  may  be 
evacuated  to  a  safe  area  in  facilities 
certified  under  the  Health  Care 
Occnpandes  Chapter  of  the  Life  Safety 
Code. 

(3)  Facilities  most  meet  the 
requirements  of  paragraphs  (i)(l}  and  (2) 
of  this  section  for  any  live-in  and  n^ef 
staff  they  utilize. 

{})  Standard- Fire  protection.  {!)  ■ 
General,  (i)  Except  as  specified  in 
paragraph  (i)(2]  of  this  section,  the 
facility  must  meet  the  applicable 
provisions  of  either  the  Health  Care 
Occupancies  Chapters  or  the  Residential 
Board  and  Care  Occupancies  Chapter  of 
the  Life  Safety  Code  (LSC)  of  the 
National  Fire  Protection  Association, 
1985  edition,  which  is  incorporated  by 
reference.* 

(ii)  The  State  survey  agency  may 
apply  a  single  chapter  of  the  LSC  to  the 
entire  fadlity  or  may  apply  different 
chapters  to  different  buildings  or  parts 
of  buildings  as  permitted  by  the  I^. 

(iii)  A  fecility  that  meets  the  LSC 
definition  of  a  residential  board  and 
care  occupancy  and  that  has  16  or  fewer 
beds,  must  have  its  evacuation 
capability  evaluated  in  accordance  with 
the  Evacuation  Difficulty  Index  of  the 
LSC  (Appendix  F). 

(2)  Exceptions,  (i)  For  fecilities  that 
meet  the  LSC  definition  of  a  health  care 
occupancy: 
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*  Incorporation  of  the  1965  edition  of  the  National 
Fire  Prolaetion  Asaociatlon'a  Life  Safety  Code 
(publiahad  Mmaiy  7.  lamt  AUSI/NFRA  UM)  waa 
approved  by  tha  Dinctar  o<  dw  Fedani  RasMar  la 
accordance  with  5  U.S.C  S52(a)  and  1  CFR  Pwt  51 
that  govern  the  aae  of  hiempuiattona  by  refertnca. 
The  Code  ia  avaitebla  for  iaapaettaB  at  tlM  Oec*  of 
the  Fedatal  Ragiatar  lata  aialhw  Oantar.  Roaa  MOl. 
1100  L  Street  NW..  Washington.  DC  Copiea  may  be 
obtained  from  the  National  Fb«  Protection 
Asaodalioa.  Baltarynaicfc  Pufi,  Quincy.  Maaa. 
02280. 

If  any  changea  in  lUi  Coda  are  alao  to  be 
incoiporalad  fay  teteaiica.  a  ootlca  to  that  effect 
will  be  pobHthed  In  the  Federal  Regiiter 


(A)  The  Slate  swey  agou^  aay 
waive,  for  a  period  it  considers 
appropriate,  specific  provisioos  d  tfc* 
LSC  if— 

(1)  The  waivsr  would  not  adveisaly 
affect  the  health  and  saii^  of  the 
clients;  and 

[2]  Rigid  applicatioa  of  q>eci£Ec 
provisions  would  result  in  an 
unreasonable  hardship  for  the  fadfity. 

(B)  The  State  survey  agency  may 
apply  the  State's  fiie  and  safety  code 
instead  of  the  LSC  if  the  Secretary  fiada 
that  the  State  has  a  code  imposed  by 
State  law  that  adequately  protects  a 
facility's  clients. 

(C)  Compliance  on  INfovember  26. 1962 
with  the  1987  edition  of  the  LSC  or 
compliance  on  April  18, 1986  with  the 
1981  edition  of  the  LSC  with  or  wnthout 
waivers,  is  considered  to  be  compliance 
with  this  standasd  as  long  as  the  fadli^ 
continues  to  remain  in  compliance  wiA 
that  edition  of  the  Code. 

(ii)  For  fiidlities  that  meet  the  LSC 
definition  of  a  residential  board  and 
care  oceupancy  snd  that  have  more  than 
16  beds,  the  State  siwey  agency  may 
apply  the  State's  fire  and  safety  code  as 
specified  in  paragraph  (JK2](B)  of  this 
section. 

(k)  Standard-  Paint.  The  facility 
must — 

(1)  Use  lead-fi«e  paint  inside  the 
facility;  and 

(2)  Remore  or  cover  mteribr  paint  or 
plaster  containing  lead  so  that  it  is  not 
accessible  to  dimts. 

(1)  Standard:  Inflection  control. 

(1)  The  fad^  must  provide  a 
sanitary  environment  to  avoid  sources 
and  transmission  of  infections.  There 
must  be  an  active  program  for  the 
prevention,  control,  and  investigation  of 
infection  and  conmnmicable  diseases. 

(2)  The  fadlity  must  implement 
suenssful  corrective  action  in  affiected 
problem  areas. 

(3)  The  hdlity  must  maintain  a  record 
of  ineideBts  and  corrective  actions 
related  to  infections: 

(4)  The  facility  must  prohibit 
emplo3Pees  with  symptoms  or  signs  of  a 
communicable  disease  from  direct 
contact  with  clients  and  then-  food. 


9 

Oietcac 

(a)  Standard' Food  and  nutrition 
services. 

(1)  Each  client  must  receive  a 
nourishing,  well-balanced  diet  includii^ 
modified  and  qiedaUy-presGiibed  diets. 

(2)  A  qualified  dietitian  must  be 
employed  either  fiiU-time,  par^time,  or 
on  a  consultant  basis  at  tlie  &cilhy's 
discretion. 

(3)  ff  a  qualified  dietitian  is  not 
employed  fiiO-time,  the  fadlity  must 


desigMta  •  yanflB  tft  serve  as  the 
diMGleratlMdi 

(4l'IWcil«l^i 
including  s  qualified  dietitian  and 
physidea^  SMBt  pswaiibeeit  andffied 
and  special  diets  inHaHlcg  those  used  as 
a  part  of  a  piogaa  to  mtaiagt 
inawropiiate  dieal  behavior. 

(5)  Foocb  prapeewi  far  uee  as  e 
primary  reinforcement  of  adaptive 
behavior  ate  evahMled  in  U^  of  the 
client's  nottilioiial  status  and  needs. 

(6)  Unless  otherwise  specffied  by 
medical  needs,  the  diet  omst  be 
prepared  at  least  in  accardance  with  die 
latest  editkai  of  the  recommended 
dietary  aUowanoes  of  the  Food  and 
NotritiaB  Board  of  die  National 
Research  Council.  Natioaat  Academy  of 
Sdences,  adjusted  lor  age.  sex. 
disability  and  activity. 

(b)  Standanb  Meal  a&vicea.  (1)  Bach 
client  most  receive  at  least  three  meals 
daily,  at  regular  times  comparable  to 
nofmal  saealtiaMS  in  the  commonity 
with— 

(i)  Not  OKire  than  14  hours  between  a 
substantial  evenng  meal  and  breakfast 
of  the  following  day,  except  on 
weekends  and  holidays  when  a 
nourishing  snack  is  provided  at  bedtime. 
16  hours  may  elapse  between  a 
substantial  evening  meal  and  breakfast; 
and 

(H)  Not  less  than  10  hours  between 
breakfast  and  the  evening  meal  of  the 
same  day,  except  as  provided  under 
paragraph  (b)tl)(i)  of  this  section. 

(2)  Food  must  be  served— 
(i)  In  appropriate  quantity; 

(ii)  At  appropriate  temperature; 
(iii)  In  a  form  consistent  with  the 
developaMotal  level  of  the  client;  and 
(iv)  With  appropriate  utensils. 

(3)  Food  served  to  clients  individually 
and  uneaten  must  be  (Kscarded. 

(c)  Standard:  Menaa.  (1)  Menus 
must — 

(i)  Be  prepared  in  advance: 

(ii)  Provide  a  variety  of  foods  at  each 
meal; 

(iii)  Be  different  for  the  same  days  of 
each  week  and  adjusted  for  seasonal 
changes;  and 

(iv)  bichide  the  average  portion  sizes 
for  menu  items. 

(2)  Menus  for  food  actually  served 
must  be  kept  on  file  for  30  days. 

(d)  Standard-  Dining  areas  and 
service. 

The  facility  must — 

(1)  Serve  meals  for  aU  dioits, 
indudiag  persmis  with  assbidstion 
deficits,  in  dining  areas,  unless 
odierwise  specified  1^  die 
faiterdiscHilinary  team  or  a  pl^sidan; 


(2)  Provide  table  service  for  all  dients 
who  can  and  will  eat  at  a  table, 
including  dients  in  wheelchairs; 

(3)  Equip  areas  with  tables,  chairs, 
eating  utensils,  and  dishes  designed  to 
meet  the  developmental  needs  of  each 
cUent 

(4)  Supervise  and  staff  dining  rooms 
adequately  to  direct  self-help  (lining 
procedure,  to  assiu«  that  each  client 


receives  enough  food  and  to  assure  that 
each  client  eats  in  a  manner  consistent 
with  his  or  her  developmental  level:  and 

(5)  Ensure  that  each  client  eats  in  an 
upright  position,  unless  otherwise 
specified  by  the  interdisciplinary  team 
or  a  physician. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.714  Medical  Assistance 
Program) 


Dated:  September  4, 1967. 

WUUuirL.  Roper, 

Administrator.  Health  Care  Financing 
Administration. 

Approved:  March  31, 1988. 
Otis  R.  Bowen. 
Secretary. 
[FR  Doc.  88-12250  Filed  6-2-88: 8:45  am| 
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DEPARTMEMT  OF  ENERGY 
10  CFR  Part  625 


Sale  of  Strategic  PetrolMim  Re 
Petroleum;  Standard  Salea  Proviaiona 

agency:  Procurement  and  Assistance 
Management  Directorate,  Assistant 
Secretary  for  Management  and         | 
Administration.  DOE. 
ACTION:  Revised  appendix  to  flnal  rule. 


;  On  December  21, 1983,  the 
Department  of  Energy  (DOE)  published 
in  Oie  Federal  Re^star  a  final  rule 
governing  price  competitive  sales  of 
petroleum  from  the  Strategic  Petroleum 
Reserve  (SPR)  in  the  event  that  the  SPR 
is  drawn  down  to  respond  to  a  severe 
energy  supply  interruption  or  to  meet 
obligations  of  the  United  States  under 
the  Agreement  on  an  International 
Energy  Program  (lEP).  This"  final  rule 
provided  for  the  publication  in  the    . 
Federal  Register,  as  an  appendix      ' 
thereto,  of  Standard  Sales  Provisions 
(SSPs)  containing  or  describing  contract 
clauses,  terms  and  conditions  of  sale, 
and  performance  and  financial 
responsibility  measures,  which  may  be 
applicable  to  a  particular  sale  of  SPR 
petroleum.  On  June  16, 1987,  draft 
revisions  to  the  January  20, 1984  interim 
fn«l  SSPs  were  published  in  the  Fedaral 
Register.  As  provided  in  the  rule,  DOE  is 
now  issuing  those  revised  SSPs  for  use 
in  an  ^'R  d^wdown. 
CPRcnvE  OATC:  As  of  June  3, 1968  these 
SSPi  are  adopted  for  use  in  the  price 
competitive  sale  of  SPR  petroleum. 

KM  RNITHBI  WtTOWMATION  CONTACT: 

Fred  A.  Hutchinson.  FE422.  Office  of 
Strategic  Petroleum  Reserve,  U.S. 
Department  of  Energy,  Room  3E-042, 
1000  Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  586-4734. 

E.  Grant  Garrison,  GC41.  Office  of 
Assistant  General  Counsel 
International  Affairs,  U.S.  Department 
of  Energy.  Room  6A-167. 1000 
Independence  Avenue,  SW., 
Washington.  DC  20585,  (202]  586-2900. 

Robert  W.  Law,  MA-44Z  Procurement 
and  Assistance  Management 
Directorate.  U.S.  Depar6nent  of 
Energy.  Room  lM-042, 1000 
Independence  Avenue,  SW., 
Washington,  DC  20585.  (202)  586-8234. 

SUPPlfMCNT  ARV  INFOMNATION: 

I.  Background 

A  The  Strategic  Petroleum  Reserve 

Drawdown  Plan 
B.  The  Final  Rule 
C  The  Standard  Sales  Provisions 

II.  Discussion  of  Major  Comments 

A  Comments  on  the  Draft  Revised  SSPs 
E  Comments  on  SPR  Plan  Amendment  No. 
4 


UL  The  Revised  Standard  Sales  Provisions 
IV.  Procedural  Maners 

A.  Effective  Date 

E  Paperwork  Reduction  Act 

I.  Background 

A.  The  Strategic  Petroleum  Reserve 
Drawdown  Plan 

The  Strategic  Petroleum  Reserve 
(SPR)  was  established  by  the  Energy 
Policy  and  Conservation  Act  of  1975 
(EPCA.  Pu^  L  94-163)  to  store  up  to  one 
billion  barrels  of  petroleum  to  diminish 
the  impact  of  disruptions  on  petroleum 
supplies  and  to  carry  out  obligations  of 
the  United  States  under  the 
International  Energy  Program.  The 
EPCA  required  the  preparation  of  an 
"SPR  Plan"  detailkig  proposals  for<the 
development  of  the  SPR:  this  SPR  Man 
was  to  include  a  Distributicm  Plan 
setting  forth  the  methods  for  drawing 
dovm  and  distributing  the  SPR  in  the 
event  of  an  emergency.  The  mandated 
SPR  Plan,  which  was  submitted  to 
Congress  and  subsequently  took  effect 
on  April  18, 1977.  indicated  that  the 
Distribution  P^an  was  still  being 
formulated.  On  October  21, 1979,  a 
detailed  Distribution  Plan  was 
transmitted  to  Congress  as  Amendment 
No.  3  to  the  SPR  Plan  and  became 
effective  on  November  15, 1979.  This 
Distribution  Plan  set  out  a  number  of 
alternative  dntribution  methods,  ranging 
from  allocation  to  price  competitive 
sales. 

In  the  Energy  Emergency 
Preparedness  Act  of  1982  (EEPA).  Pub. 
L  97-229,  Congress  required  that  a  new 
"I^wdown"  (Distribution)  Plan  be 
transmitted  to  the  Congress.  The  EEPA 
provided  that  this  amendment  to  the 
SPR  Flan  would  take  effect  on  the  date 
transmitted,  without  Congressional 
review.  The  new  Distribution  Plan.  Sm 
Plan  Amendment  No.  4,  was  transmitted 
to  Congress  on  December  1. 1982,  and 
took  effect  on  that  date.  The  new  Plan 
provided  that  the  principal  method  of 
distributing  SPR  oil  will  be  price 
competitive  sale. 

On  March  16, 1963,  DOE  published  a 
notice  of  proposed  rulemaking  (48  FR 
lli25]  to  establish  a  framework  for 
implementing  the  policies  and 
procedures  set  out  in  Amendment  No.  4. 
For  a  discussion  of  the  statutory 
authority  for  the  SPR  and  the  regulatory 
background  of  the  proposed  rule,  see  the 
preamble  to  the  proposed  rule  at  48  FR 
11125. 

A  The  Final  Rule 

The  purpose  of  the  SPR  sales  rule  (48 
FR  56541,  December  21. 1983]  is  to 
facilitate  the  sales  process  during  a 
drawdown  of  the  SPR  by  providing  for 
the  establishment  of  Standard  Sales 


Provisions  (SSPs),  containing  contract 
tenns  and  conditions  developed  in 
accordance  with  the  rule  which,  it  is 
expected,  will  be  contained  in  contracts 
for  the  sale  of  SPR  petioleum.  The  rule 
calls  for  the  publication  of  the  SSPs  in 
the  Fedwal  Register  and  the  Code  of 
Federal  Regidations  as  an  appendix  to 
the  rule.  The  rule  also  provides  for  the 
periodic  review  and  republication  of  the 
SSPs  in  the  Federal  Register,  including 
any  revisions  to  sucl^rovisions. 

ypon  a  Presidential  decision  to  draw 
idown  the  SPff^  DOE  wotdd  issue  a 
Notice  of  Sale,  announcing  the  amounts, 
types,  and  locations  of  the  SPR 
petroleum  to  be  sold,  the  delivery  points, 
and  other  pertinent  information.  The 
rule  provides  that  the  Secretary  of 
Energy  or  his  designee  would  specify  in 
the  Notice  of  Sale,  by  referencing  the 
Federal  RegMs*  and  the  Code  of 
Federal  R^ulations  in  which  the  latest  ' 
version  of  the  SSPs  was  published, 
which  of  the  terms  and  conditions  in  the 
SSPs  would  or  would  not  apply  to  a 
particular  sale.  In  the  Notice  of  Sale,  the 
Secretary  also  could  revise  such  terms 
Old  conditions,  or  add  new  cmes  which 
would  apply  to  that  particular  sale.  The 
rule  provides  that  no  contract  could  be 
awarded  to  an  offeror  who  had  not 
unconditionally  agreed  to  all  contractual 
provisions  and  responsibility  measures 
made  applicable  by  the  Notice  of  Sale. 
The  rule  also  provides  a  mechanism  for 
exduding  purchasers  that  fail  to  perform 
their  contractual  obligations  trom  futiue 
participation  in  Sm  sales. 

C  The  Standard  Salea  Provisions 

1.  Publication  of  the  S^>s 

As  provided  in  the  SPR  sales  rule, 
draft  SSF*s  were  published  on  June  15. 
1963  (48  FR  27482)  for  public  comment 
The  draft  SSPs  underwent  significant 
revision  and  were  edopted  as  interim 
final  procedures  on  January  20, 1984  (49 
FR  2602);  additional  public  comment 
was  sought  on  the  interim  final  SSPs.  As 
the  result  of  the  public  comments  on  the 
interim  final  SSPs,  internal  DOE 
exercises,  the  addition  of  the  ARCO 
Terminal  as  a  new  distribution  point  for 
SPR  petroleum,  the  National  Petroleum 
Council  (NPC)  report  to  the  Secretary  of 
Energy.  The  Strategic  Petroleum 
Reserve,  A  Report  on  the  Capability  to 
Distribute  SPR  Oil  (December  1984).  and 
the  SPR  test  sale  held  by  IXX.  from 
November  1985  to  January  1986,  on  June 
18, 1987  (52  FR  22960)  DOE  published 
draft  revisions  to  the  interim  final  SSPs 
for  public  comment  DOE  is  now  issuing 
the  revised  SSPs  for  use  in  the  event  of  a 
drawdown  of  the  SPR. 
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2.  General  Sales  Objectives 

The  procedures  and  provisions 
contained  in  the  SSPs  are  designed  to 
balance  and  achieve  two  objectives  of 
SPR  Plan  Amendment  No.  4,  i.e.,  to 
provide  thet  SPR  prioe  oon^etitive  sales 
will  be  open  to  dl  interested  buyers,  but 
to  establish  measures  to  assure 
purchaser  performance  under  the 
resulting  contracts. 

In  order  to  maximize  ccnnpetition  by 
the  widest  possible  universe  of  offerors, 
DOE  made  the  SSPs  as  unrestricted  and 
nonjudgmental  as  possible.  As  required 
by  Amendment  No.  4.  price  is  to  be  die 
determining  factor  in  die  award  of  SPR 
petroleum  sales  contracts. 

The  measures  included  in  the  SSPs  to 
ensure  the  offeror's  fulfillment  of  its 
responsibiUties  include: 

a.  Requirement  for  offer  guarantee: 

b.  Requirement  for  letter  of  credit  or 
cash  deposit  to  guarantee  payment 
and  performance: 

c  Assessment  of  liquidated  damages  for 
failure  to  lift  oil  in  accordance  with 
the  contract  and 
d.  Possible  tomination  for  default 

An  offer  or  contract  to  acquire  SPR  oil 
thus  would  involve  a  substantial 
cominitment  to  the  implementation  of 
SPR  drawdown  and  distribution  in  a 
manner  consistent  with  the  purposes  of 
the  SPR.  For  a  more  complete  discussion 
of  the  responsibility  measures,  see  the 
preamble  to  the  hiterim  final  SSPs  at  49 
FR2603-94. 

3.  General  Sales  Procedures 

The  SPR  s^les  process  starts  with  tfie 
issuance  of  a  Notice  of  Sale  whidi 
would  indicate  the  amount 
characteristics  and  location  of  the 
petroleiun  being  sold,  the  delivery  dates 
and  the  procedures  for  submitting  offers, 
as  well  as  providhig  other  information 
pertinent  to  a  particolar  sale;  in 
addition,  it  would  specify  what 
contractual  provisions  and  performance 
and  financial  responsibilify  measures 
are  applicable. 

Over  the  course  of  an  SP^l  drawdown, 
a  number  of  Notices  of  Sale  may  be 
issued,  each  covering  a  sales  period  of  1 
to  2  months.  Initially,  Notices  of  Sale 
issued  during  SPR  drawdo%vn  could 
allow  an  extremely  short  lead  time  for 
offers  and  deliveries.  It  is  contemplated 
that  offerors  might  be  given  as  litUe  as  7 
days  from  the  issuance  of  the  Notice  of 
Sale  until  offers  are  due.  and  as  litde  as 
30  days  from  the  time  of  such  issuance 
until  oil  delivery,  starts,  with  a  less 
compressed  schedule  becoming  more 
feasible  after  the  initial  stages  of 
drawdown.  Because  of  the  possible 
short  lead  time,  the  SSPs  provide  for  the 
establishment  of  a  Hst  of  prospective 


offerors,  to  whom  die  Government 
would  furnish  copies  of  all  Notices  of 
Sale. 

The  next  step  in  the  sales  process  is 
the  preparation  by  prospective 
purchasers  of  their  offers,  whidi  must  be 
submitted  before  a  time  specified  in  the 
Notice  of  Sale.  The  SSPs  require  diat  die 
offeror  uncoaditionaUy  accept  all  terms 
and  conditions  made  appUcable  to  &at 
sale  by  the  Notice  of  Sale;  indude  an 
offer  guarantee;  end  oSiBr  at  least  die 
minimum  price,  if  any.  specified  in  die 
Notice  of  Sale. 

FoUowteg  die  receipt  of  offiers,  the 
Government  would  evaluate  the  offers 
to  select  the  "apparendy  successful" 
offerors.  The  evaluation  process  is 
structured  So  that  the  Idghest  offierors 
could  select  the  method  by  whidi  the 
SPR  petroleum  is  to  be  transported,  up 
to  the  limits  of  die  SPR  distribution 
systems.  Spedfic  delivery  arrangements 
are  to  be  negotiated  later. 

Under  die  SSPs.  all  apparendy 
successful  offierors  would  be  required, 
within  as  littie  as  5  days,  to  provide  a 
letter  of  credit  or  a  cash  deposit  as  a 
guarantee  of  performance  and  of 
payment  of  amounts  due  under  the 
conti-act  Upon  timely  receipt  of  the 
guarantee,  and  upon  a  final 
determination  by  the  Contracting  Of!|cer 
that  the  offer  is  responsive  and  the 
offeror  responsible,  the  Government 
would  issue  the  Notice  of  Acceptance. 

The  only  other  bases  in  the  ^Ps  upon 
which  the  Contracting  Officer  could 
make  a  finding  of  nonresponsibility. 
other  than  nonperforming  purchasers 
that  had  been  excluded  from  SFR  sales 
under  the  procedures  established  by  the 
sales  rule,  are:  (i)  tiie  offeror  is  on  eidier 
DOE'S  or  the  Federal  Government's  list 
of  debarred,  ineligible,  and  suspended 
bidders:  (ii)  evidence  of  an  offeror's 
conduct  or  activity  which  represents  a 
violation  of  law  or  regulation,  or 
Executive  Order  having  the  force  and 
effect  of  law;  or  (iii)  evidence  which 
shows  a  lack  of  integrity  (including 
actions  inimical  to  the  welfare  of  the 
United  States)  or  willingness  to  perform, 
and  which  would  substantially  diminish 
the  Contracting  Officer's  confidence  in 
the  offeror's  performance. 

n.  Discussion  of  Major  Comments 

A  Comments  on  the  Draft  Revised  SSPs 

In  response  to  the  request  for 
comments  on  the  draft  revisions  to  the 
SSPs,  five  sets  of  comments  were 
received,  four  from  refiners  and  one 
from  an  oil  industry  trade  association.  In 
general,  all  five  coramenters  favored  the 
revisions,  stating  that  the  revised 
provisions  now  conform  more  dosely 
with  standard  industry  practices. 


However,  the  five  did  propose 
additional  changes. 

The  proposed  revisions  limited  the 
drcum&tances  in  whidi  a  purchaser  that 
failed  to  perform  in  accordance  with  the 
terms  of  the  contract  would  be  liable  for 
liquidated  damages.  Na  C29  assesses 
liquidated  damages  of  one  percent  per 
day  for  eadiday  of  delay  in  taking 
delivery  of  SFR  oil  up  to  a  maximum 
assessment  of  30  percoit  The  propose'd 
revisions  would  not  assess  liquklated 
damages  until  three  days  after  the  end 
of  the  schedided  loading  window  and 
would  excuse  purchasers  for 
noi^)erformance  by  transportation 
subcontractors  provided  diat  the 
subcontractor  is  not  an  affiliate  and  the 
services  could  not  be  obtained  in  a 
timely  fashion  from  other  sources.  Three 
commenters  objected  that  even  widi  the 
changes,  the  liquidated  damages  were 
an  unreasonable  burden  on  the  ~ 
purchaser.  DOE  disagrees.  A 
purchaser's  failure  to  honor  an  SPR 
petroleum  sales  contract  could  hinder 
attainment  of  the  desired  drawdown 
rate,  with  possible  adverse  effects  on 
the  Nation.  The  liquidated  damages  are 
compensation  for  the  damages  iacurred 
by  the  country  when  a  buyer  fails  to 
comply  with  die  contractually  agreed 
delivery  schedule.  Therefore,  the  revised 
SSPs  continue  to  assess  liquidated 
damages  for  unexcused  delays  in 
accepting  delivery  of  the  petroleum.  One 
commenter  suggested  that  the  relief  from 
hability  for  the  failure  of  non-affibated 
transportation  subcontractors  to 
perform  be  extended  to  apply  to 
affiliated  subcontractors.  The  relief  was 
proposed  because  DOE  had  determined 
that  the  actions  of  non-affiliated 
transportation  subcontractors  are  Ukely 
to  be  beyond  the  control  of  the 
purchasers  of  SPR  oil:  such  would  not  be 
the  case  with  affiliated  transportation 
firms. 

Four  commenters  expressed  concern 
relating  to  Jones  Act  waivers.  Two 
commenters  recommended  that,  if  no 
waiver  is  granted,  an  offeror  should  be 
allowed  to  withdraw  his  offer  without 
penalfy  if  it  can  be  shown  that  the 
purchaser  made  a  good  faith  effort  to 
charter  a  coastwise-qualified  vessel. 
Two  commenters  recommended  that  the 
time  period  in  which  vessels  could  be 
initially  noUiinated  or  substitute  vessels 
be  named  be  extended  to  allow  for  a 
decision  on  a  Jones  Act  waiver  request. 
The  Notice  of  Sale  will  announce  any 
general  waiver  of  the  Jones  Act.  The 
case-by-case  Jones  Act  waiver 
procedures  which  DOE  has  developed 
with  the  Maritime  Administration  and 
the  U.S.  Customs  Service  provide  for  a 
response  to  a  waiver  request  in  two 
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days.  Therefore,  DOE  beUeves  that  there 
will  be  fuffident  time  to  obtaia  vesaels 
to  transport  the  oil  and  that  further 
exculpatory  provisions  are  not  required. 

Three  conunenters  suggested  that  the 
proposed  new  provision  on  damurrage 
excluded  too  many  events  from  the 
calculation  of  laytime  cmd  demurrage. 
Tliere  is  no  standard  industry  practice 
virith  respect  to  how  to  calculate  laytime 
and  time  on  demurrage.  DOE,  after 
review  of  several  commercial  ctuuter 
parties,  believes  that  die  Government's 
liability  under  tiiese  SSPs  ^s  witUn 
the  range  of  commercial  practice. 

Two  conunenters  suggested  that  a 
system  nmilar  to  that  used  to  desigaate 
categories  of  petroleum  for  "Supemmd" 
tax  purposes  be  used  to  designate 
petroleum  as  belonging  to  various 
categories,  e.g.,  Naval  Petroleum 
Reserve  crude  oil  or  Alaskan  North 
Slope  crude  oil,  to  assist  in  detenniaing 
which  export  restrictions  are  applicable 
to  crude  oil  delivered  to  a  partidular 
buyer.  Enforcement  of  the  export  control 
laws  is  the  responsibility  of  Oie 
Department  of  Commerce,  beyond  the 
scope  of  these  SSPs,  and  therefore  no 
sudi  categorical  desi^iations  will  be 
made  by  DOE. 

One  commenter  suggested  that,  to 
conform  more  closely  with  commercial 
terms,  DOE  should  be  liable  for  the 
purchaser's  cost  in  preparing  to  perform 
the  contract  should  die  Government 
terminate  the  contract  for  its 
convenience  due  to  a  sovereiga  decision 
of  the  United  States,  such  as  a 
Presidential  decision  to  terminate  the 
drawdowiL  Howevbr,  it  is  a  long- 
established  principle  of  Government 
contracting  that  the  Government  is  not 
liable  undCT  its  contracts  for  its 
sovereign  decisions  in^mcting  those 
contracts.  { 

One  commenter  suggested  that 
notwithstanding  the  procedures  for 
giving  preference  to  die  scheduling 
requests  of  offerors  with  the  highest 
priced  offers,  exceptions  to  that  system 
should  be  allowed  in  unique  situations 
when  it  is  in  the  best  interest  of  DC^  or 
the  purchaser,  such  as  a  refinery  that  is 
about  to  run  out  of  petroleum.  DOE 
agrees  that  sdieduliag  flexibility  is 
desirable:  SSP  No.  C.5(c),  which  allows 
purchasers  to  schedule  deliveries  prior 
to  the  start  of  the  contract  delivery 
period  on  a  first-come,  first  served  basis 
unless  unaccepfable  costs  would  be 
incurred  or  schedules  disrupted,  should 
accommodate  most  of  these  unique 
situations. 

One  commenter  was  concerned  that  a 
purchaser  would  be  required  to  accept 
oil  tendered  for  delivery  regardless  of 
characteristics,  and  which  might  be 
hazardous  to  load  or  transport  As  the 


specification^  ia  the  Exhibits  to  the 
G^PSiaake  clear.  ^  petroleum  now  in 
storage  in  the  SFR  contains  no  such 
haianls  and  DOE'S  purchase 
specifications  and  quality  assurance 
I»oced«Hes  would  {weclude  such  .crude 
oil  from  being  acquired.  As  the 
petroleum  la  delivered  directly  to  the 
purdiaser  without  being  commingled  . 
with  other  crude  oil  streams,  die 
delivery  of  unsiatable  petroleum  to  a 
purchaser  is  improbable. 

One  comraenter  suggested  that  the 
amount  of  time  during  which  an  oSat 
must  remain  valid  should  be  reduced 
from  10  days  to  3  days  after  the  date 
offers  are  due.  DOE  disagrees.  Offers 
must  remain  valid  long  enough  for  DOE 
to  evaluate  them,  noti^  the  apparanUy 
successful  offerors,  receive  the  payment 
and  performance  guarantees  (generally  5 
days  will  be  allowed  to  furnish  the 
guarantees)  and  to  notify  the  ne^ct 
winning  offeror  if  any  apparendy 
successfol  offeror  defaults.  Three  days 
are  insuCBcient  to  accomplish  these 
events. 

One  commenter  was  concerned  that 
the  two  business  days  deemed  for 
receipt  of  a  mailed  notification  from 
DOE  are  inadequate.  DOE  believes, 
however,  that  given  the  availability  of 
overnight  mail  services  and  telex 
cOBununicadoD.  two  business  days  are 
adequate.  The  Contnctiog  Officer  may 
extend  that  period  in  individual  cases. 

Finally,  one  commenter  suggested 
several  clarifying  defiDfiidons  and 
citations  relating  to  quantity  and  quality 
measurement  standards,  most  of  whidi 
have  been  incorporated  into  the  text  of 
provisions  0.15  and  C.16. 

B.  Comments  on  SPR  Plan  Amendment 
No.  4 

Three  comments  were  received  which 
suggested  that  sales  be  restricted  to  U.S. 
domestic  refiners,  their  purchasing 
agents,  and  other  traditional  suppliers 
so  that  the  sales  procedures  could  be 
streamlined  to  accepted  commercial 
terms. 

'Section  161(c)  of  the  Energy  Policy 
and  Conservation  Act  expliddy 
provides  that  driWdown  and 
distribution  must  be  in  accordance  with 
the  SPR  nan  in  effect  at  that  time. 
Consequendy,  DOE  cannot  adopt  any 
SSPs  diat  are  inconsistent  widi  SPR  Plan 
Amendment  Na  4.  which  provides  that 
"all  interested  buyer*  will  be  eligible  to 
bid  for  and  purchase  SIV  oil ...." 

m.  The  Revised  Standard  Sales 
Provisions 

No  substantive  changes  have  been 
made  to  the  draft  revised  SSI's 
published  in  the  Federal  Register  on 
June  16, 1987.  For  a  discussion  of  the 


major  changes  te  the  iirterim  final  SSPs . 
proposed  by  die  draft  revbions.  seeM 
FR  22960. 

Several  of  the  draft  revised  dSPs. 
however,  have  been  sUghdy  revised  to 
clarify  "»o»titi^  correct  citations,  m 
give  additional  factual  or  procedural 
information.  There  follows  a  provision- 
by-provision  diicussion  of  the 
notewordiy  revisions. 

SSP  No.  E3  Requirements  for  vessels  - 
caution  to  (^erors 

This  provision  has  been  amended  to 
make  clear  diat  all  costs  for  the  disposal 
of  vessel  sludge,  oily  bilge  water  wastes, 
and  oify  ballast  wiD  be  the 
responsibilify  of  the  vessel. 

SSP  No.  B.4  "Sti^rfiuid"  tax  on  SPR 
petroleum  -  caution  to  offers 

This  provision  has  been  revised  to 
clarify  that  the  1.3  cents  per  barrel  tax  to 
fimd  die  Oil  Spffl  Uability  Trust  Fund 
was  never  enacted.  The  Notice  of  Sale 
will  advise  purchasers  of  dieir 
"Superfund"  tax  liabilify. 

SSP  No.  B.23  Offeror's  certification  of 
acceptance  period 

This  provisions  has  been  revised  to 
clarify  that  only  die  prices  for  the 
apparendy  successful  line  items  must 
remain  vbM  for  30  days  after  receiving 
a  notification  of  Apparendy  Successful 
Offeror. 

SSP  No.  CS  Delivery  and  transportation 
scheduling 

1.  The  procedures  for  the  scheduling 
of  deliveries  have  been  changed  to 
provide  diat  all  pnrchasera  must 
propose  a  delivery  schedule  in  writing 
no  later  than  15  days  prior  to  the  earliest 
delivery  date  offered  in  the  Notice  of 
Sale.  In  the  event  that  conflicting 
requests  are  received,  preference  will  be 
given  to  the  hi^est  priced  offer.  The 
SPR/PMO  will  respond  to  the 
purdiasers  no  later  than  10  days  prior  to 
the  start  of  deliveries  either  to  confirm 
the  schedule  or  propose  an  alternative 
schedule.  The  purchaser  will  have  two 
days  to  request  reconsideration  of  any 
proposed  alternative  schedule  but 
DOE'S  decision  on  reconsideration  is    - 
final. 

SSP  No.  C.8  Vessel  loading  procedures 

1.  The-mJn&num  average  loading  rate 
requirement  for  vessels  fauas  been 
reduced  from  20X)00  to  15,000  barrels  per 
hour. 

2.  A  vessel's  Notice  of  Readiness  for 
loading  shall  be  tendered  open  arrival  at 
berth  or  at  the  customary  anchorage 
(any  anchorage  from  whidi  the  vessel 
can  reach  the  SPR  dock  within  six 
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houre).  Customary  anchorages  for  each 
SPR  terminal  are  listed  in  Exhibit  E. 
3.  Allowable  berth  time  for  vessels 
widi  capacities  larger  dian  SOaoOO 
barrels  is  increased  one  hour  for  each 
20,000  barrels  to  be  loaded  in  excess  of 
500.000  barrels. 

SSP  No.  C.9  Vessel  laytime  and 
demurrage 

The  citations  to  the  tanker  rate 
schedules  to  be  used  for  calculating 
applicable  demurrage  rates  have  been 
corrected  and  the  applicable  reference 
period  has  been  identified  for  each. 

SSP  No.  C.15  Determination  of  quality  of 
petroleum 

This  provision  now  states  that,  for  the 
samples  from  which  crude  oil  qualify  is 
determined,  preference  will  be  given  to 
samples  collected  by  means  of  an  inline 
-  sampler,  when  one  is  available  and 
operational. 

Exhibit  E 

1.  Customary  anchorages  have  been 
identified  for  each  SPR  terminal. 

2.  Phillips  Terminal's  permission  to 
berth  vessels  less  than  32,000  • 
deadweiglit  tons  is  no  longer  required. 

3.  The  draft  restriction  at  the  DOE  St 
Janies  Terminal  has  been  increased  to 
45  feet 

IV.  Procedural  Matters 

A.  Effective  Date 

As  of  June  3, 1988  dieseSSPs  are 
adopted  for  use  in  the  price  competitive 
sale  of  SPR  petroleum. 

B.  Paperwork  Reduction  Act 

The  forms  used  in  the  sale  of  the  SPR 
petroleum  have  been  cleared  by  the 
Office  of  Management  and  Budget  in 
accordance  with  the  Paperwork 
Reduction  Act  under  control  number 
1910-1400. 

list  of  Subjects  in  10  CFR  Part  825 

Administrative  Practice  and 
Procedure,  Oil  and  Gas  Reserves, 
Strategic  and  critical  materials.  Strategic 
Petroleum  Reserve. 

B«rtoB ).  Roth, 

Director,  Procurement  and  Assistance 

Management  Directorate. 

PART  625-lAMENDED] 

1.  The  audiority  citation  for  Part  625  is 
revised  to  read  as  follows: 

Amfaofity:  15  U.S.C.  761: 42  U.S.C  7101: 42 
U.S.CB201. 

2.  Appendix  A  to  10  CIH  Part  625  is 
revised  to  read  as  follows: 


Appendix  A  to  Part  625— Standard 
Sales  Provisions 

INDEX 

Section  A— General  Pn-Sale  Infonnation 

A.1    List  of  acronyms 

A.2    Definitioiu 

A.3  Standard  Sales  Provisions 

A.4  Periodic  revisioiia  of  the  Standard 

Sales  ProviBions 
A.S  Potential  offerort  list  for  sales  of 

petroleum 
A.e  Publidzing  the  Notice  of  Sale 
A.7  Penalty  for  false  statements  in  offers  to 

buy  SPR  petroleum 

Section  B— Sales  SoUdtation  Proviiiaas 

B.l  Requirements  for  a  valid  offer  -  caution 

to  offerors 
B.2  Certificaticm  of  independent  price 

determination 
B.3  Requirements  for  vessels  -  caution  to 

offerors 
B.4  "Superfund"  tax  on  SPR  petroleum  • 

caution  to  offerors 
B.5  Export  limitations  and  licensing  ^ 

caution  to  offerors 
E6  Issuance  of  the  Notice  of  Sale 
E7  Submission  of  offers  and  modification 

of  previously  submitted  offers 
B.8  Acknowledgment  of  amendments  to  a 

Notice  of  Sale 
B.9  L4ite  offers,  modifications  of  offers,  and 

withdrawal  of  offers 
B.10  Offer  guarantee 
Ell  Explanation  requests  from  offerors 
E12  Currency  for  offers 
E13  Language  of  offers  and  contracts 
E14  Proprietary  data 
B.15  SPR  crude  oil  streams  and  delivery 

points 
B.16  Notice  of  Sale  line  item  schedule  - 

petroleum  quantity,  quality,  and  delivery 

method 
B.17  line  item  information  to  be  provided 

in  the  offer 
B.18  Mistake  in  offer 
El9  Evaluation  of  offers 
B.20  Procedures  for  evaluation  of  offers 
E21  Financial  statements  and  other 

infonnation 
B.22  Resolicitation  procedures  on  unsold 

petroleum 
B.23  Offeror's  certification  of  acceptance 

period 
B.24  Notification  of  Apparently  Successful 

Offeror 
B.2S  Contract  documents 
B.28  Purchaser's  representative 
B.27  IVocedures  for  selling  to  other  U.S. 

Government  agencies 

Section  C— Sales  Contract  Provisions 

C.1  Delivery  of  SPR  petroleum 

C.2  Compliance  with  the  "Jones  Act"  and 

the  U.S.  export  control  laws 
C.3  Storage  of  SPR  petroleum 
C.4  Environmental  compUance 
C.S  Delivery  and  transportation  scheduling 
C.e  Contract  modification  -  alternate 

delivery  line  items 
C.7  Application  procedures  for  "Jones  Act" . 

waivers 
CS  Vessel  loading  procedures 
C9  Vessel  laytime  and  demurrage 


ClO  Purchaser  hability  for  excessive  bertti 

time 
Cll  Pipeline  delivery  procedures 
C.12  Title  and  risk  of  loss 
Cl3  Acceptance  of  crude  oil 
C.14  Price  adjustments  for  quality 

differentials  for  crude  oil 
C.15  Determination  of  quality  of  petroleum 
CIS  Determination  of  quantity  of 

petroleum 
Cl7  Delivery  documentation 
CIS  Contract  amounts  for  crude  oil 
Cl9  Payment 
C20  Payment  and  performance  letters  of 

credit  -  general  requirements 
C.21  Billing  and  payment  -  with  purchaser's 

letter  of  credit 
C22  Billing  and  payment  •  with  purchaser's 

advance  payment 
C.23  Replacement  of  funds  in  die  payment 

and  performance  guarantee 
C24  Method  of  payment  -  general 
C2S  Interest 
C.28  Government  options  if  payment  is  not 

received 
C27  Termination 
C28  Other  Government  remedies 
C.29  Liquidated  damages 
C.30  Failure  to  perform  under  SFR 

contracts 
C31  Government  options  in  case  of 

impossibility  of  performance 
C.32  Limitation  of  Government  Uability 
C33  Notices 
C34  Disputes 
C.35  Assignment 
C.36  Order  of  precedence 
C.37  Gratuities 
C36  Officials  not  to  benefit . 

EXHmrrs: 

A— SKI  Sales  Offer  Form 
B— Sample  Notice  of  Sale 
C — Solicitation,  Offer  and  Award — 

Standard  Form  33 
D— SPR  Crude  Oil  Stream  Characteristics 
E— SPR  Delivery  Point  Data 
F-^eserved 

G— Offer  Guarantee— Letter  of  Credit 
H — Payment  and  Performance  Guarantee — 

Letter  of  Credit 
1 — Instruction  Guide  for  Funds  Transfer 

Messages  to  Treasury 
J— Form  SPRH^O-F-eilO.2-14— SPR  Crude 

Oil  Delivery  Report 
K — Offer  Guarantee  Calculation 

Worksheet 

Section  A  •  General  Pre-Sale  Information 
A.l    List  of  acronyms: 

(a)i4SO.-    Apparently  Successful  Offeror 

(b]  DLI:    Delivery  Line  Item 

(c)  DOE-    U.S.  Department  of  Energy 
(dJAfiJ;    Master  Line  Item 
(eJAM;    Notice  of  Acceptance 
[()NS:    Notice  of  Sale 

iaJSSPs:    Standard  Sales  Provisions 
(h)  SPH    Strategic  Petroleum  Reserve 
(i)  SPRCODR    SPR  Crude  Oil  Delivery 

Report  (Exhibit  J]    • 
(j)  SPR/PMO:    Strategic  Petroleum  Reserve/ 

Project  Management  Office 
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A^    DeftniUona  1 

(a)  Affiliate.  The  tenn  "affiliate"  means 
associated  busineM  coocerna  or  individuals 
if,  directly  or  indirectly.  (1)  either  one 
controls  or  can  oontrol  the  other,  or  (2)  a  third 
party  controb  or  can  onrtrol  both. 

(b)  Business  Day.  Tlie  teim  "bvsinest 
day"  means  any  day  axoepl  Satuday.       { 
Sunday  or  a  US.  Govanment  holiday. 

(c)  Contract  The  term  "contract"  means 
the  contract  under  whidi  DOB  seUs  SPR 
petroleum.  It  is  '•""p"— ^  of  the  MS.  the  NA. 
the  successful  offer,  and  the  SSPs 
incoiporatad  by  reference. 

(d)  Contracting  Officer  The  term 
*Xiontracting  Officer^  means  fte  person 
executing  sales  contracts  on  behalf  of  the 
Government,  and  any  other  Government 
employee  pim»eily  designated  as  Contracting 
Officer.  The  term  includes  the  aathorized 
repiesentative  of  a  Contracting  Officer  acting 
within  the  limits  of  his  aothority. 

(e)  GovenunenL  The  term  "Government", 
unless  otherwise  indicated  in  the  text  means 
the  Uniied  States  Government. 

(f)  Head  of  the  Contracting  Activity.  Tlie 
term  "Head  of  the  Contracting  Activity" 
means  the  Manager.  Oak  Ridge  Operations 
Office.  DOE. 

(g)  Notice  of  Acceptance  (NA).  The  tenn 
"Notice  of  Acceptance"  means  Oie  docimient 
which  is  sent  by  DOE  to  accept  the 
purchaser's  offer  to  create  a  contract. 

(h)    Notificatiott  of  Apparently  Successful 
Offeror  (ASO).  The  lenn  "notification  of 
apparently  successful  offeror"  means  the 
notice,  written  or  oral,  by  the  Contracting 
Officer  to  an  offeror  that  it  will  be  awarded  a 
contract  if  it  is  determined  to  be  responsible. 

(ij    Notice  of  Sale  (NS).  The  term  "Notice 
of  Sale"  means  the  document  announcing  the 
sale  of  SPR  petroleum,  the  amount. 
characteristics  and  location  of  the  petroleum 
being  sold,  the  delivery  period  and  the 
procedures  for  submitting  offers.  The  NS  will 
specify  what  contractual  provisions  and 
financial  and  performance  responsibility 
measures  are  applicable  to  that  particular 
sale  of  petrolemn  and  provide  other  pertinent 
information.  (See  Exfaftiit  B,  Sample  Notice  of 
Sale) 

(j)    Offeror  The  term  "offeror"  means  any 
person  or  entity  (indnding  a  government 
agency]  wdiich  submits  an  o&r  in  response  to 
aNS. 

(k)    Petroleum.  The'tftm  "petroleum" 
means  crude  oil.  residual  fuel  oil.  or  any 
reBned  product  (including  any  natural  gas 
liquid,  and  any  natural  gas  liquid  product) 
owned  or  contracted  for  by  DOE  and  in 
storage  in  any  permanent  SPR  facility, 
temporarily  stand  in  other  storage  fadlitiet, 
or  in  transit  to  such  facilities  [including 
petroleum  under  contract  but  not  yet 
delivered  to  a  loading  tenninal). 

(1)    Project  Managemeat  Office  (SPR/ 
PMO).  The  teim  "Vtv^etX  Management 
Office"  means  the  DOE  personnel  and  DOE 
contractors  located  in  Louisiana  and  Texas 
responsible  for  the  operation  of  the  SVR. 

(m)    Purchaser.  The  tenn  "purchaser" 
means  any  person  or  entity  (including  a 
government  agency)  which  enters  into  a 
contract  with  DOE  to  purchase  SPR 
petroletuL  * 

(n)    Standard  Sales  Provisions  (SSPs).  The 
term  "Standard  Sales  Provisions"  means  this 


set  of  tsraa  aai!  comitlions  of  sale  applicable 
to  price  competitive  sales  of  Sn  peiraleuBL 
These  SSPs  constitute  the  "standard  sales 
agreement"  referenced  in  the  Strategic 
Petroleum  Reserve  "Drawdown" 
(Distribution)  Flan.  Amendment  No.  4 
(December  1. 1962.  DOfi/EP  0073)  to  the  SPR 
Plan. 

(o)    Strategic  Petroleam  Reeem  (SPRJ. 
The  tern  "Stmtagk  MiolaiM  Reeerre" 
means  diat  DOE  program  eatnbHshed  by  Title 
I.  Part  B  of  the  BtsKgy  Policy  aad 
Conservation  Act  42  U.S.C.  Section  6201,  et 
seq. 

(p)    VesM/.  Ite  tenn -Vessel"  mewis  a 
tankship,  an  integrated  tag  bugs  (ITB) 
system,  a  self-propelled  barge,  or  other  barge. 

A.3  Standard  Sales  Provisioas 

(a)  These  SSPs  contain  pre-sale 
informatioa  sales  soUdintkio  provisions,  and 
sales  contract  clauses  setting  forth  terms  and 
conditions  of  sale,  kidnding  pmchaser 
financial  and  performance  responsibihty 
measures,  or  deeoiiitians  thereot  which  may 
be  applicable  to  price  coapetitive  sales  of 
petroleum  from  the  SPK  in  accordance  with 
the  SPR  Sales  Rule.  10  CFR  Part  625.  The  NS 
will  spedfy  iriridi  of  these  provisions  shall 
apply  to  a  pvticHlar  sale  of  ench  petroleam. 
and  it  may  spadfy  aqy  revisions  thsiein  and 
any  addiljonal  proviaioos  wfaicfa  ahaU  be 
applicable  to  that  sale.  [See  Exhibit  B, 
Saaqile  Notice  of  Sde) 

(b)  All  offerors  must,  as  part  of  their 
offers  for  SPR  petroleum  in  response  to  a  NS. 
agree  without  exception  to  aU  provisions  of 
the  SSPs  which  the  NS  makee  applicable  to 
the  particular  sale.  OfEenvs  shaQ  indicate 
their  agreement  by  signing  the  Sales  Offer 
Form  (Exhibit  A).  The  Government  will  not 
award  a  contract  to  an  offeror  which  has 
failed  to  so ) 


A.4  Periodic  revisions  of  the  Standard  Sales 
Provisions 

DOE  will  review  the  SSPs  periodically  and 
republish  them  in  the  Fadacal  Bagistar.  with 
any  revisions.  When  a  NS  is  issoed.  it  will 
cite  the  Fedeni  Bngistor  and  the  Code  of 
Federal  Regulations  (if  any)  in  which  the 
latest  version  of  the  SSPs  was  published. 
Offerors  are  cautioned  that  the  Code  of 
Federal  Regulations  may  not  contain  the 
latest  version  of  the  SSPs  published  in  the 
Federal  Ragistar.  Interested  posons  may 
obtain  a  copy  of  the  cunent  SSPs  by  writing 
to  the  address  set  forth  in  Provision  No.  A.5. 

A.5  Potential  offerors  list  for  sales  of 
petroleum 

(a)  The  SFR/FMO  will  maintain  a  list  of 
those  potential  offerors  which  wish  to  receive 
a  NS  whenever  such  a  document  is  issued,  far 
order  to  assure  that  proapedive  offerors  will 
receive  the  NS  or  offer  forms  in  timely 
fashion,  all  potential  offerors  are  encouraged 
to  submit  the  information  in  (d)  as  soon  aa 
possible.  A  NS  may  be  issued  with  a  week  or 
less  allowed  for  the  receipt  of  offers.  While 
DOE  will  use  Its  best  dfforta  to  timely  sun>ly 
copies  of  the  NS  to  persons  not  on  this  list 
who  request  the  NS  at  the  time  an  SPR 
petroleum  sab  is  umounced.  dds  may  not 
always  be  feasible  in  light  of  Uie  short 
amoimt  of  time  available  before  offers  must 
be  received. 


(b)  Any  firm  or  individaal  may  send  a 
written  reqnaet  to  been  tte  ttst  to  the 
foUowi^adihaas:  U&  OayaitmeBt  of 
Energy.  Strategic  RstoolsMi  Reserve.  Ptojed 
Management  Offion,  ftocnwmant  and  Salea 
Diviaion.  UaH  Stop  FR-asi.  mCommeroe 
Road  East  New  Orleans,  Louisiana  70123. 
Telephone  Number  (504)  734-4226. 

The  envelope  ahouid  bemarked  "SPR  Sales 
Mailing  List" 

(c)  Copies  of  the  SSPs  and  the  NS,  when 
one  is  issued,  may  also  be  obtained  from  thia 
address. 

(d)  A  request  to  be  placed  on  the  mailing 
list  should  be  in  writing  and  should  indude 
the  following  information: 

Name  of  firm 

Mailing  address  (Street  and  P.O.  Box)  City. 

State,  Zip  Code 
Name  of  authorized  agent  and  alternate 

authorized  agent 
Telephone  nombers  Cor  agent  aiui  alternate 

including  araa  code 
Agent  address,  if  difEarent  from  firm 

represented 
TWX  number/code 

Telecopier  brand  name  and  model  number 
Whether  telecopier  is  automatic  or  operator 

controlled 
Telepimne  number  for  telecopier 

transmission,  indnding  aien  code 
Telephone  number  for  verification  of  message 

receipt  InchkBng  area  code 
E&ployer/taxpayer  identificatton  number  or 

sodal  security  number 
Dun's  nnnber 

As  DOE  Buy  use  express  mail  which 
cannot  be  delivered  to  a  Poat  Office  Box. 
failure  to  provide  a  street  address  could 
result  in  untimely  receipt  of  the  NS  and  will 
be  at  the  offeror's  risk. 

A.e  Publicizing  the  Notice  of  Sale 

(a)  The  NS  will  be  sent  to  names  on  the  list 
of  potential  offerors  referenced  in  Provision 
No.  A.5.  Interested  persons  may  send  a 
representative  to  the  address  in  Provision  No. 
A.5  to  obtain  a  copy  of  the  NS. 

(b)  In  addition  to  dioae  on  the  list  of 
potential  <^aras,  the  NS  will  alao  be  sent  to 
anyone  requesting  it  whan  a  sale  is 
aimounced.  Firms  may  reqaest  the  NS  by 
telephone  or  in  writing  to  die  telephone 
number  or  address  in  Provision  No.  A.5 
above. 

(c)  A  DOB  preaa  release,  which  will  indude 
the  salient  features  of  the  NS,  will  be  made 
available  to  all  news  agendes. 

(d)  At  the  optioo  of  the  Contracting  Officer, 
adverfisemrnts  may  be  (daoed  in  publications 
likely  to  reach  interested  partiea.  The 
advertisements  will  contain  the  salient 
features  of  the  NS  and  a  name  and  telephone 
number  at  the  SUl/PMO  to  call  for  furtha 
information. 

A.7  Penalty  for  false  statements  in  offers  to 
buy  SPR  petroleum 

A  penalty  for  toaking  false  statements  is 
impMed  hi  the  False  Statements  Act  18 
U.S.C  Section  lOOL  which  provides: 

Whoevw.  in  any  mattar  wlthtai  the 
jurisdiction  of  any  department  or  agency  of 
the  UnitedStataa  JBOwin^  and  willfully 
falsifies,  conceals  or  covea  up  by  any  trick, 
scheme,  or  device  a  material  fact  or  makes 
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any  false,  fictitious  or  fraudulent  statements 
or  representations,  or  makes  or  uses  any  false 
writing  or  document  knowing  the  same  to 
contain  any  false,  fictitious  or  fraudulent 
statement  or  entry,  shall  be  fined  not  more 
than  $10,000  or  imprisoned  not  more  than  5 
years,  or  both.  « 

Section  B  -  Sales  SoUdtotion  Provisions 

B.1  Requirements  for  a  valid  offer  -  caution  to 
offerors 

A  valid  offer  to  purchase  SPR  petroleum 
must  meet  the  following  conditions: 

(a)  The  offer  guarantee  (see  Provision  No. 
B.10)  must  be  received  no  later  than  the  time 
set  for  the  receipt  of  offera; 

(b)  The  offer  must  indude  a  completed 
Sales  Offer  Form  (Exhibit  A)  and  signed 
Standard  Form  SS  (Exhibit  C)  or  other  forms 
as  specified  hi  the  NS; 

(c)  Ihe  offer  must  be  received  no  later  than 
the  time  set  for  receipt  of  offera; 

(d)  Any  amendmente  to  the  NS  which 
explidtly  require  acknowledgment  of  receipt 
must  be  properiy  acknowledged  as  provided 
for  on  Exhibit  C;  aiul 

(e)  The  offeror  must  agree  without 
exception  to  all  provisions  of  the  SSPs  which 
die  NS  makes  applicable  to  a  particular  sale, 
as  well  as  to  dl  provisions  in  Ae  NS. 

BJ2  Certification  of  independent  price 
determination 

(a)  The  offeror  certifies  diat: 

(1)  The  prices  in  this  offer  have  been 
arrived  at  independently,  without  for  the 
purposes  of  restricting  competition,  any 
consultetion,  commudcation.  or  agreement 
with  any  other  offeror  or  competitor  relating 
to:  (i)  those  prices;  (ii)  the  intention  to  submit 
an  offen  or  (iii)  the  methods  or  factora  used 
to  calculate  the  prices  offered. 

(2)  Thepcices  hi  this  offer  have  not  been 
and  will  not  be  Jqiowingly  disdosed  by  the 
offeror,  directly  or  iqdincti^.  to  any  other 
offeror  b^  to  any  competitor  before  the  time 
set  for  receipt  of  offers,  unless  otherwise 
required  by  law;  and 

(3)  No  attempt  has  been  made  or  will  be 
made  by  the  offeror  to  induce  any  other 
concern  to  submit  or  not  to  submit  an  Otter 
for  the  purpose  of  restricting  competition. 

(b)  Eadi  signature  on  die  offer  is 
considered  to  be  a  certffication  by  the' 
signatory  that  tin  signatory: 

(1)  Is  the  person  within  the  offeror's 
organization  responsible  for  determhting  the 
prices  being  offered,  and  that  die  signatory 
has  not  participated,  and  vviUnot  participate, 
in  my  action  contrary  to  (aKl)  through  (o)(3) 
above;  or 

(2)  (i)Has  been  authorized  in  writhig  to  ad 
as  agent  for  the  persons  responsible  for  such 
decision  hi  certifying  diet  such  persons  have 
not  partidpated.  and  wiU  not  partic^te,  hi 
any  action  oontrary  to  (a)(1)  through  (a)(3) 
above;  (11)  as  their  agent  does  hereby  so 
certify;  «nd  (ill)  as  their  sgent  has  not 
partidpated,  and  will  not  partidpate.  hi  any 
action  contrary  to  (aKl)  through  (a)(3)  above. 

(c)  An  offsr  will  not  be  considered  for 
award  where  (aMl).  (a)(3).  or  (b)  above  has 
been  deleted  or  moAfied.  If  the  off eror 
deletes  or  modifies  (aM2)  above,  die  offeror 
muat  furnish  with  the  offer  a.si9ied 
stotement  setting  forth  hi  deteil  die 
drcumstanoea  of  the  disdosure. 


B.3  Requirements  for  vessels  -  caution  to 
offerors 

(a)  The  "Jones  Act",  46  U.S.C.  883,  prohibits 
the  transportation  of  any  merchandise, 
induding  SPR  petroleum,  by  water  or  land 
and  water,  on  penalty  of  forfeiture  thereof, 
between  poinU  within  die  United  States 
(including  Puerto  Rico,  but  exduding  the 
Virgin  islands)  in  vessels  other  than  vessels 
built  in  and  documented  und«  laws  of  the 
United  States,  and  owned  by  United  States 
dtizens,  unless  the  prohibition  has  been 
waived  by  the  Seoetary  of  Treasury.  Further, 
certain  U.S.-flag  vessels  built  widi 
Construction  Differentid  Subsidies  (CDS)  are 
precluded  by  Section  506  of  die  Merchant 
Marine  Act  of  of  1936  (46  V&C  1156)  from  - 
partidpating  hi  U.S.  coastwise  trade,  unless 
such  prohibition  has  been  wdved  by  the 
Secretary  of  Transportation,  die  waiver  being 
limited  to  a  maximum  of  6  months  in  any 
given  year.  CDS  vessels  may  also  receive 
Operating  Differentid  Subsidies,  requiring 
separate  permission  from  the  Secretary  of 
Transportation  for  domestic  operation,  under 
Section  a05(a)  of  die  same  statiite.  The  NS 
will  advise  offeron  of  any  general  waivera 
allowing  use  of  non-coastwise  qualified 
vessels  or  vessels  built  with  Construction 
Differentid  Sobddies  for  a  particular  sale  of 
SPR  petroleum.  If  there  is  no  generd  waiver, 
purchaaera  may  request  wdvera  in 
accordance  with  Provision  No.  C7,  but 
remain  oUigatedto  oomirfete  performance 
under  this  oontnd  regardless  of  the  outcome 
of  that  wdver  process. 

(b)  The  Department  of  Transportation's 
interim  rule  concerning  Reception  Facility 
Requiremento  for  Waste  Materids  Retained 
on  Board  (33  CFR  Parts  181  and  158) 
unplemente  the  reception  fadlity 
requirements  of  the  Internationd  Convention 
for  the  Prevention  of  Pollution  from  Ships, 
1973,  as  modified  by  die  1978  Protocol 
relating  dierato  (MARPOL  73/78).  This  rde 
prohibite  any  oceangohi^  tankship.  required 
to  retain  oil  or  oily  mixtures  on-board  while 
at  sea.  from  entering  any  port  or  terminal 
oidess  the  port  or  termind  has  s  valid 
Certificate  of  Adequacy  as  to  Ite  dly  waste 
recaption  facilities.  SFR  marina  terminals 
[see  Exhibit  B,  SPR  Delivery  Point  Data]  have 
Certificates  of  Adequacy  and  reception 
facilities  for  vessel  sludge  and  oily  bilge 
water  wastes,  all  coste  for  which  will  be 
borne  by  the  vessd.  The  terminals,  however, 
may  not  have  reception  fadUties  for  oily 
ballast  Accordingly,  tankships  without 
segregated  ballast  systems  wtill  be  required  to 
mdce  atrangemento  for  and  be  responsible 
for  all  eoeta  aasodated  with  eppropriate 
disposd  of  saeh  ballast  or  they  will  be 
deded  permiseton  to  load  SFR  petroleum  at 
terminda  which  lack  reception  fecilitie»for 
oily  ballast 

(c)  By  submisnon  of  this  offer,  the  offeror 
oertifies  diat  it  will  comply  with  die  "Jones 
Act"  and  all  applicable  ballad  disposal 
requiremente, 

B.4  "Superfund"  tax  on  SPR  petroleum  - 
caution  to  offerors 

(a)  Sections  4611  and  4612  of  die  Internal 
Revenue  Code  which  hnposed  a  tax  on 
domestic  and  imported  petroleum  to  support 
the  Hazardous  Substance  Req>onse  Fund  (the 


"Superfund")  have  been  revised  by  die 
Superfund  Amendments  and  Reauthorization 
Act  of  1966,  Public  Law  No.  99-499.  and  the  ' 
Omnibus  Budget  Reconciliation  Act  of  1986. 
Public  Law  Na  90-500.  As  amended  these 
sections  impose  taxes  to  finance  the 
Hazardous  Substance  Superfund  and  the  Oil 
Spill  LiabiUty  Trust  Fund  as  of  January  1. 
1987  and  February  1, 1967.  respectively. 

(b)  Section  4611  hnposes  a  tax  of  8.2  cente 
a  barrd  for  domestic  crude  oil  and  11.7  cente 
a  barrel  for  foreign  erode  oil  to  support  die 
"Superfund"  on  (1)  crude  oil  received  at  a 
United  States  refinery  and  (2)  petixtleum 
produds  (indudhig  crude  oil)  entered  into  the 
Udted  States  for  coosumption,  use  or 
warehousing.  In  sddition.  Section  4611 
provides  for  a  possible  sdditional  tax  of  1 J 
cents  a  barrel  for  both  foreign  and  domestic 
oil  to  support  die  Oil  Spill  Liability  Treat 
Fund.  Section  4612  provides  that  no  tax  is 
imposed  if  it  is  established  that  a  prior  tax 
imposed  by  Section  4611  has  aheady  been 
pdd  with  respect  to  a  barrel  of  oil. 

(c)  DOE  haa  already  paid  die  "Superfund " 
taxes  on  some  of  die  oil  hnported  and  stored 
in  die  SPR.  Howrever.  no  "Superfund"  tax  has 
been  paid  on  imported  oil  stored  prior  to  the 
effective  dates  of  these  Acta  or  domestic  oil 
stored  hi  die  SPR.  nor  has  tax  been  paid  into 
the  Oil  Spill  LiabiUty  Trust  Fund  for  any  oil. 
Because  domestic  and  imported  crude  oil  for 
which  no  tax  has  been  paid  and  imported 
crude  dls  for  which  "Superfund"  taxes  have 
been  paid  at  different  rates  have  been 
commingled  in  the  SPR.  upon  drawdown  of 
the  SFK.  die  NS  will  advise  purchasers  of  the 
tax  liability. 

B.5  Export  limitations  and  licensing  -  caution 
to  offerors 

(a)  Offerora  for  SPR  petroleum  are  put  on 
notice  diat  SPR  crude  oils  subject  to  different 
export  control  laws  have  been  commingled  in 
storage.  Export  of  SPR  crude  oil  is  subjed  to 
U.S.  export  control  laws,  the  provisions  of 
which  differ  depending  on  the  source  and 
destination  of  die  crude  oil  proposed  to  be 
exported.  For  example,  imported  crude  oil 
stored  in  the  SPR  may  be  exported  pursuant 
to  applicable  Department  of  Commerce 
"Short  Supply  Controls, "  IS  CJ'Jt  Part  377,  if: 
the  export  is  part  of  a  transaction  resdting  in 
the  hnportation  of  refined  products  of  a 
quantity  and  quality  not  less  than  would  be 
derived  from  domestic  refining;  the  producU 
are  to  be  sold  at  prices  no  higher  than  the 
lowest  prices  at  ivhich  they  could  have  been 
sold  by  the  nearest  capable  U.S.  refinery;  and 
for  compelling  economic  or  technological 
reasons  beyond  the  exporter's  control,  the 
crude  oil  cannot  reasonably  be  processed  in 
die  U.S.  (16  CFR  377.6(d)(l)(viiU.  However, 
there  are  somewhat  more  stringent, 
independent  statutory  tests  to  be  met  as 
preconditions  to  the  export  of  certain  other 
erode  oils  stored  in  the  SFR.  induding 
Alaskan  North  Slope  (ANS)  and  Naval 
Petroleum  Reaerves  (NPR)  oil  See  7(d)  of  die 
Export  Adndniatration  Ad  of  1079, 50  U.S.C 
App.  2406(d)  (ANS  oU)  and  10  U.S.C.  7430(e) 
(NPR  oil):  see  also  30  U.S.C  185(u)  (oil 
shipped  across  a  Minerd  Lands  Leasing  Act 
Section  28(u}  right-of-way)  and  43  U.S.C. 
1354(a)  (OCS  oil). 
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(b)  By  mbmiwioa  of  this  offer,  the  ofieror 
certifies  that  it  will  oooqiljr  with  any 
applicable  US.  export  oontrol  bwa. 

B.6  fssaance  of  the  Notice  of  Sale 

In  the  event  petroleum  is  sold  from  the 
SPR.  DOE  will  issae  a  NS  conUining  all  of 
the  pertinent  information  necessary  for  the 
offeror  to  prepare  a  priced  offer.  A  NS  may 
be  issued  with  a  week  or  less  allowed  for  the 
receipt  (goffers.  Offerors  are  expected  to 
examine  the  complete  NS  document  and  to 
become  familiar  with  the  SSft  died  thsrein. 
Failure  to  do  so  will  be  at  the  offeror's  risk. 

R.7  SabmitMiaB  ofoffen  aad  modificatioa  of 
previously  audmOed  offen 

(a)  Unless  otherwise  provided  in  the  NS, 
offers  nost  be  submitted  to  the  SPR/FMO  in 
New  Orieans,  Loimiana,  by  mail  or  hand- 
deliveiy.  Direct  cash  deposits  as  offer 
guarantees  will  be  sentby  wire  in 
accordance  with  ftovtston  No.  C24. 

(b)  Uateaa  utheiwiae  provided  in  the  NS. 
offers  may  be  modified  or  withdrawn  by 
hand  deiivcfy.  mail,  telegram,  or  telex, 
provided  that  the  hand  delivery,  mail 
telepaa.  or  telex  la  received  at  the 
designated  office  prior  to  the  time  specified 
f or  raoaipt  of  offera. 

(c)  Envelopes  containing  cSten  and  any 
material  rekted  to  ofiers  shall  be  plainly 

maricedoadiea«tstdB:1lB:NS FOR 

SALE  OF  FETROLBUM  FROM  STRATBCHC 
PEIROLEUM  RESERVR  OFFERS  ARE  DUE 
(insert  time  of  openh«).  LOCAL  NEW 
ORLEAN&  LA  TIMB  ON  (insert  date  of 
opena^  MAIL  ROOM  MUST  MARK  DATE 
AND  TIME  OF  RECEIPT  ON  FACE  OF  THE 
ENVQ^PB."  Envelopes  containing  modified 
offers  or  any  material  related  to  supplements 
or  modifications  of  offers,  shall  be  plainly 

marked  on  (he  outside:  "RE:  NS FOR 

SALE  OP  PETROLEUM  FROM  STRATEGIC 
PETROLEUM  RESERVE.  OFFER 
MCXWICATION.  MAIL  ROOM  MUST 
MARK  DATE  AAO)  TIME  OF  RECEIPT  ON 
FACE  OF  THE  ENVELOPE." 

(d)  The  envelope  shall  be  marked  with  the 
full  name  and  return  address  of  the  ofEeror. 

(e)  Offers  being  «enl  by  mail  and 
modificatians  being  sent  by  band  delivery, 
mail  telegram,  or  telex  must  be  received  at 
the  address  specified  in  the  NS. 

(f)  Handcarried  offers  brought  during 
normal  business  hours  on  the  day  set  for 
receipt  of  offers,  or  any  day  prior  to  that  day, 
shall  be  taken  by  the  offeror  to  the  place 
specified  in  the  NS.  This  includes  mail  being 
delivered  by  a  delivery  service.  At  all  other 
times,  handcarried  offers  shall  be  placed  in 
the  bid  box.  located  as  specified  in  the  NS. 

(g)  Public  opening  of  offers  is  not 
anticipated  unless  otherwise  indicated  in  the 
NS.  An  abstract  of  offers  will  be  prepared 
and  posted  in  a  prominent  place  at  the  SPR/ 
PMO  in  New  Orleans,  Louisiana,  for  public 
viewing  no  later  than  48  hours  after  the 
specified  tine  and  date  for  the  receipt  of 
offers.  Persons  wisking  to  see  copies  of  the 
oflers  may  contact  the  Contracting  Officer  to 
arrange  to  view  the  copies  at  die  SPR/FMO. 

B.8  Acknowledgment  of  amendments  to  a 

Notice  of  Sale 

When  an  amendment  to  a  NS  requires 
acknowledgment  of  receipt  receipt  by  an 


offeror  nwot  be  acknowledged  (a)  by  signing 
and  returning  the  amendment;  (b)  by 
identifyiag  llit  iiimiilniiiiil  nuaber  and  date 
in  the  space  proirldnd  tar  this  parpoae  on 
Standard  Pom  M  (Exhibit  C):  or  (c)  by  letter, 
teleywn.  or  talax  aoatlB  the  address 
spedfied  in  tiw  NS.  Sncfa  ncknowledgnent 
must  be  wmeiwad  prior  to  the  time  spedfied 
for  receipt  of  oRero. 


A9  Late  i^fen,  audificaUona  ofi^era,  aad 
withdrawal  irfoffata 

(a)  Any  offer  received  at  the  office 

designated  in  the  NS  after  the  time  specified 
for  receipt  will  be  considered  only  if  it  is 
received  before  award  is  made  and  only 
under  the  ftdlowing  tamditians: 

(1)  it  was  sent  by  registered  or  certified 
mail  not  later  than  die  fS&i  calendar  day 
prior  to  the  date  qiedfied  for  the  receipt  of 
offers  (e.g..  an  offer  submitted  in  response  to 
a  NS  reqtniii)g  receipt  of  offers  by  the  20th  of 
^the  month  must  have  been  mailed  by  the  15th 
or  earlier):  or, 

[2]  it  was  sent  by  mail,  telegram  or  telex  if 
authorized,  and  it  is  determined  by  the 
Contractiag  Officer  that  the  late  receipt  was 
due  solely  to  mishandling  by  the  SPR/PMO 
after  receipt  at  the  address  specified  in  the 

Na 

(b)  Any  modification  or  withdiawalotfan 
offer  is  inhjuit  to  the  same  conditiaas  as  in 
(a)  above,  except  that  it  shall  be  mailed  not 
leas  than  the  third  calendar  day  prior  to  the 
date  spedfied  for  receipt  of  tften.  An  offer 
may  also  be  withdrawn  in  person  by  an 
offeror  or  its  authorised  representative, 
provided  the  representative's  identity  is  made 
known  and  the  lepieseiitative  signs  a  receipt 
for  the  offer,  bat  only  if  the  withdrawal  is 
made  prior  to  the  time  set  for  receipt  of 
offers. 

(c)  The  only  acceptable  evidence  to 
establish: 

(1)  the  date  of  mailing  of  a  late  offer, 
mocfification.  or  withdrawal  sent  either  by 
registered  or  certified  mail  is  the  U.S.  Postal 
Service  postmark  on  either  (i)  the  envelope  or 
wrapper,  or  (ii)  the  original  receipt  fitun  &e 
U.S.  IH>stal  Service,  ff  neither  postmark 
shows  B  la^ble  date,  the  offer,  modification 
or  withdrawal  shall  be  deemed  to  have  been 
mailed  late.  Poet  mark  means  a  printed, 
stamped,  or  otherwise  placed  impression, 
exclusive  of  a  postage  matar  maAina 
impression,  that  is  readily  identifiable 
without  further  action  as  having  been 
supplied  and  affixed  on  the  date  of  mailing 
by  employees  of  the  U.S.  Postal  Service. 
Therefore,  ofiarors  ahouJd  request  the  postal 
clerk  to  place  a  hand  cancellation  "bull's- 
eye"  postmark  on  both  the  receipt  and  the 
envelope  or  wrapper. 

(2)  the  tioM  of  receipt  at  the  address 
specified  in  the  NS  is  the  time/date  stamp  at 
such  addteaa  on  the  offar'a  wrapper  or  other 
documentary  evidence  of  receipt  maintained 
at  the  place  of  receipt 

(d)  Notwithstanding  (a)  and  (b)  of  this 
provision,  a  late  modification  of  an  otherwise 
sucoeaafnl  offar  which  makes  its  terms  mora 
favorable  to  (he  Govaranent  will  be 
considered  at  any  time  it  is  received,  and 
may  be  acoeptcd. 


B.JO  Offer  guarantee 

(a)  Each  offeror  must  submit  an  acceptable 
offer  guaraatee  for  each  oBer  submitted.  Each 
offer  guarantee  mast  be  raoeivad  ai  the  place 
specified  for  receipt  tof  oSars  ao  later  than  the 
time  and  date  set  for  receipt  of  ofiiers. 

(b)  An  offeror's  failure  to  submit  a  timely, 
acceptable  gnarantee  wiH  result  in  rejection 
of  its  offar. 

(c)  The  amount  of  each  offer  guarantee  is 
$10  million  doUan  or  5  percent  of  the 
maximum  potential  contract  aaiouat 
whichever  is  leas,  llie  maxtamnn  potential 
contract  amount  is  the  sum  of  the  products 
determined  by  multqilyiag  the  oBiBi's 
maximum  purchase  quanti^  for  each  master 
line  item,  times  the  hi^wtt  offer  prices  that 
the  ofiieror  would  have  to  pay  lor  that  master 
line  item  if  the  offer  were  tobe  successftiL  To 
assist  in  this  calculation.  insliMCtions  and  a 
worksheet  are  availahle  at  Exhibit  K. 
Submissioa  of  the  worirsheet  is  not  desired. 

(d)  Each  offeror  maat  aubout  one  of  the 
following  types  of  offar  guarantees  with  each 
offer 

(1)  A  certified  or  caahiar's  check  payable  to 
the  U.S.  Department  of  Energy,  drawn  on  a 
U.&Bank: 

(2)  A  wire  cash  deposit  to  the  aocoont  of 
the  U.S.  Treasury  in  accordance  ivith 
Provision  No.  C24.  all  %vire  deposit  costs  to 
be  borne  by  the  offeror  or 

(3)  A  letter  of  credit  from  a  U.S.  depository 
institution  conforming  without  exceirtion  to 
the  contents  required  bgr  Ejdiibit  G,  Offer 
Guarantee  -  Letter  of  Credit  all  letter  of 
credit  costs  to  be  bonte  by  the  offeror. 

(e)  tf  the  offeror  or  bank  forwards  the  offer 
guarantee  separately  from  the  offer,  the 
envelope  shall  dearty  say  "OFFER 
GUARANTEE  OF  (Name  of  Company)"  and 
shall  be  dearly  marked  in  accordance  with 
Provistoo  No.  B.7(c>. 

(f)  The  offeror  almll  be  liable  for  any 
amount  lost  by  DOB  due  to  the  difference 
between  the  offer  and  the  resale  price,  and 
for  aqy  additional  resale  costs  incurred  by 
IX)E  in  the  event  that  the  cfferar 

(1)  withdraws  its  ofiiar  within  10  days 
foUowii^  tha  time  set  for  receipt  of  offers; 

(2)  withdraws  its  offer  after  having  agreed 
to  extend  its  acceptance  period;  or 

(3)  having  received  a  aolification  of  ASO. 
fails  to  furniah  an  acceptable  payment  and 
performance  guaraatee  urithin  the  time  limit 
spedfied  by  the  Contracting  Officer. 

The  offer  guaraatee  shaU  be  used  toward 
offsetting  such  price  difference  or  additional 
resale  costs.  Use  of  the  offer  guarantee  for 
such  recovery  shall  not  predude  recovery  by 
DOE  of  damafss  in  excess  of  the  amount  of 
the  offier  gnarutae  caused  by  such  failure  of 
the  offeror. 

(g)  Letten  of  credit  furnished  as  offer 
guarantees  mast  be  valid  Cor  at  least  21 
calendar  days  after  the  date  set  for  the 
receipt  at  oflBrs. 

(h)  Offer  guarantees  (except  letters  of 
credit)  wiH  be  returned  to  an  unsucceesful 
offeror  S  business  days  after  expiration  of  the 
offeror's  acceptance  period  or  3  business 
days  after  avrard  of  ooatracta  for  deiiveiy 
line  items  on  which  (he  ofhror  submitted  a 
price,  whichever  is  first,  except  as  provided 
in  (i)  below,  and  to  a  auoceasfol  offcror  upon 
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receipt  of  a  satisfactory  performance  and 
payment  gaarantee.  Letters  of  credit  wilf  be 
rotamed  only  upuu  request.  Wliere  the  offer 
guarantee  was  a  wire  cash  deposit  a 
cashier's  check  or  a  ueittfTetl  check.  Ae 
offeror  may  apply  it  toward  advance 
payment. 

(i)  U  an  offeror  defaultB  on  its  oEEer.  DOE 
will  hold  the  offer  guarantee  so  that  dam^n 
can  be  assessed  against  it 

BJJ  Exp/anatien  tcquesla  from  offeron 

Offerors  may  request  impInnaMftiig 
regarding  meaning  oc  ialeipretatioB  ol  IheNS 
from  the  indiviAud  and  tekphflme  aumbar 
indicated  in  tha  NS>  0»  easiplex  aid/« 
"'0"'""^Tit  niiBitinni.  nfWisBsiins  At  ''gM 
to  ham  tha  afiator  pat  tha  I 
writfay  cxptenatien  as  i 
these  questions  will  be| 
amendment  to  the  NS. 

B.  12  Currency  for  offen 

Prices  ahaU  ha  stetad  and  immcaa  ahdi  ha 
paidinU.S.dlUaa. 

B.13  Language  of  offer*  and  contracts 

All  offers  in  fespuiae  to  tha  NS  and  all 
modifiGationaof  ofien  shall  ba  is  Ei^jlkh.  All 
caneapoadeacc  belwaoa  offstots  ar 
purchasers  aad  IX)B  shaB  be  te  I 


B.14  Proprietary  data 

If  aoy  hifamatioa  I 
with  a  sale  is  ''T~ifitned  psapnttety,  that 
information  should  be  so  marked,  and  mi 
explanation  provided  as  to  the  reason  such 
data  should  be  cowsMered  propifetwy.  Any 
final  dedsian  as  la  wfatther  tha  aiafterial  so 
marked  ia  praptistsiy  wfll  hrmadrfay  DOB. 
DOB'S  Ftaedoas  of  hrfbamaliaB  Act 


proprietary  date  shal  apply. 

B.IS  SPR  crude  oil  streams  aad  delivery 
points 

(a)  The  gso^apbical  kxaHew  of  ite 
termiaab  and  dacks  hitereanaectad  wNb 
permanent  Sn  stotags »«— ttfitt.  the  SPK 
crude  eil  streams  avaiaUe  at  each  lecalion 
and  the  deMvary  poiBte  lar  those  streaaw  are 
'as  foitows^  (MS  also  ExMha  D^  SPK  Criida  OH 
Stream  Characteristics,  and  EshMt  B.  SFR 
Delivery  Point  Data): 


Geogcaptiicat 
tocafioff 
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Texas  CRy. 
Te 
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Te 
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{b)7h*N&tau ^ ^ 

it  may  also  indude  additional  terminals, 
temporary  storage  fnrilitfss  ■  Bjsh  ma 

traaaK  la  Iha  SHL  AtetMtfw^^pOB  w  Ma 

tha  pucchasec's  faciiitHw  fssaaaaHts;  whstt 
tha  petralsusa  iaia  Inaati  la  the  SPR  at  I 
of  sale. 

|c)  The  NS  may  GontaiB  additiaBal 
inforawtiao  siipplsnumting  ExhihM  B.  SPR 
Delivery  Point  Data. 


Sour. 


B.lffNotraeofSeh/iHeilginsdMtrle- 
petTtnewsf  ^wuitityt  tpufniy,  aaddewfrefy 
method 

(a)  Unleas  the  NS  pnvidaa  oOerwiaa.  the 
possible  master  Gae  items  (ULQ  and  dehvery 
Una  items  (DU)  which  may  be  oSiered  ar«  as 
provided  in  Exhibit  A.  SPR  Salaa  Offer  Form. 
Currently,  there  are  e^t  MLb  ia.  Exitbit  A. 
one  for  eaich  of  the  ei^  crude  oil  sirsams 
that  the  SFIt  has  In  storage.  The  NS  laay  offer 
fewer  than  the  eight  possible  MUa. 

(b)  Eaeb  MU  contains  several  DUa.  each  of 
which  specifies  an  available  delivery  method 
and  Ae  nominal  dehvery  period.  Offerors  are 
cautioned  that  the  NS  auy  altar  the  period  of 
time  covered  by  eadi  DLL  This  is  most  I&ely 
to  occur  in  the  first  safes  period  of  a 
drawdown  if  the  period  of  sale  does  not 
correspond  to  a  calendar  month. 

(t)  IJII-A  covers  petroleum  to  be 
transported  by  pipdine.  either  common 
carrier  or  local.  The  mmrinal  delivery  period 
is  one  month. 

(2)  DUB,  DU-C  and  DU-D  cover  petroleum 
to  be  transported  by  tanksfaips:  DLJ-B, 
covering  tmtfcshiin  to  be  loaded  from  the  1st 
throu^  the  10th  of  the  month;  DU-C, 
tankships  to  be  loaded  from  the  lltfa  tfarou^ 
the  2(Nh;  and  DU-D,  tankships  to  be  hraded 
from  the  21st  through  the  last  day  of  the 
month. 

(3)  DU-E,  DU-F  and  DU-G  cover  petroleum 
to  be  transported  by  barges  (Caution:  These 
DLIs  are  currently  only  appfhiaMe  to 
deliveries  of  Wisst  llatkbeiiy  Sweet  and  Sour 
erode  oil  stream*  from  Sun  Docks^  DU-B, 
covering  barges  to  be  h>eded  bam  die  1st 
through  the  ItNh  of  the  montfc  IXJ-F,  barges 
to  be  loaded  from  the  11th  tfaroo^  ttie  2tRh: 
and  DU-G.  barges  to  be  loaded  from  die  21st 
through  Ae  last  day  of  the  month. 

(4)  Where  the  storage  site  ts  connected  to 
more  tftan  one  tenRhiaf  or  ptpeffne  (presently 
this  only  occurs  at  Bryan  Mound)  additional 
DLIs  wiH  be  offered  The  addition^  DUs  will 
indude  DU-K  coyering  petroleum  to  be 
transported  by  plpeliiie  over  die  period  of  a 
mondl;  DU-I,  coveitiig  tankships  to  be  loaded 
ft«m  the  1st  Hmmgh  fte  10th;  DU-f,  tankships 
to  be  loaded  from  the  11th  throng  the  20fh; 
and  DU-K,  tanfc^ips  to  be  loadnl  from  the 


21st  through  tha  lut  day  af  the  manth.  Tha 
Notios  of  Sala  urill  speedy  which  DUs  an 
offered  on  each  MLL 

|c)  The  NS  wiU  state  tha  load  aathMtad 
number  of  barrels  to  be  said  an  each  htti.  An 
offeror  may  offer  to  buy  all  as  part  sf  Iha 
petroleum  offered  on  an  MU.  In  making 
awards,  the  CaatractJngOffiiSf  shall  attempt 
to  achieve  award  of  the  exact  quantities 
offered  by  tha  N&  but  may  vary  the 
estimatpd  MU  qHaatittes  by  -t-/— IS  percent 
in  oidet  to  awtch  tha  DU  afEacs  ncsived.  la 
additioa.  tfw  rnattartii^  Officar  may  reduce 
the  MU  quantity  availabia  iat  award  by  any 
amount  aiiad  i^act  ntharaisn  aBBsptebla 
offers,  if  ha  datermiaaa.  te  Ua  sale  diacKtMa 
after  consideration  of  the  offers  raceived  on 
aR  of  Ae  MLb.  Aat  award  of  Itraae  quantities 
is  not  in  Ae  best  interest  of  Iha  Government 
because  Ae  prices  offered  for  them  are  not 
reasonafata. 

(d)  The  NS  will  specif  a  miaiaMNn  coitrad 
quantity  Car  each  DLL  To  ba  reapondva.  an 
offer  on  a  DU  must  be  for  at  least  that 
quantity. 

(e)  The  NS  wilt  sped^  Ae  maximum 
quantity  which  could  be  sold  on  each  of  the 
DLIs.  The  maximum  quantity  is  not  an 
indication  of  Ae  amount  of  petroleum  Aat  in 
fact  will  be  soM  on  that  DLL  Rather,  it 
represents  EKDE's  best  estimate  of  Ae 
maximum  amount  of  Aa  pasficulsr  SPR  crude 
ad  stream  that  can  b*  awvsd  by  that 
transportatkm  system  osar  the  daWvery 
period.  The  total  DOE  estimated  DU 
mavJBMHBs  aiay  erraad  the  tetel  aaaiber  ef 
barrels  to  be  soU  OB  that  MLL  as  the  NS  DU 


capacity,  not  tha  amonal  alpatnlsaai  offered 
for  safe.  Whera  necsssaqr  to  avaid  an  unfair 
competitiua  advantaga  lor  lacal  pipahstt 
owners,  e.^  where  there  ara  only  one  or  two 
likely  offeaots.  the  NS  amy  oaat  a  pipalin* 
DU.  Whcta  Ihte  eocuts,  Ihaaa  afftnrs  sMy 
bid  againat  vassal  DUa  I 
request  a  oentad  I 
Provision  Na  Ce,  to  paimit  dsliiisiy  of  the 
awarded  oil  to  a  pipeliae. 

(f)  The  NS  will  not  specif  %what  portios  of 
Ae  petroleum  which  ZX)&  affsn  SB  a  MU 
wUL  ia  fad.  ba  sold  on  any  givan  DLL  Ratiter. 
Ae  highaat  priced  offieB  lacstved  on  Ae  MU 
wiU  detcntew  the  DUa  aaaiaat  which  the 
offered  petroiaum  is  seld. 

(g)  DOE  wriQ  not  sail 
excess  of  Ae  DU 
reseruea  tha  tight  to  revfta  its 
any  time  and  to  award  ac 
accordance  with  its  isviaad 
Offerors  are  caationad  that:  DOE 


guarantee  Aat  each  traasportsiten  capacity 
is  available:  offerors  shouild  undsrlaka  their 
own  analyses  of  availabte  liaBspisliiliiiii 
capacity;  and  each  ptarhasar  is  wholly 
respoasibie  for  arraogiag  all  traasportetion 
otfaiu  than  teraaaal  amngesMBte  at  the 
terminals  listed  in  Proviakm  Na  ElS^  whkh 
shall  be  made  in  srcnrdaara  wi A  PtowisioB 
N»  CS.  A  puRhssei  agsiaal  oae  DU  Gamwt 
change  a  traasportetion  ateda  without  prior 
wri*teR  permission  from  DOB.  rithough  such 
permission  will  be  given  whenever  poasifalc. 
in  accordance  with  Provision  Na  Cfl. 
(h)  Exhibit  D.  SPR  Crude  OH  Stream 
Characteristics,  contains  nominal 
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characteristics  for  each  SPR  crude  oil  stream. 
Prospective  offerors  are  cautioned  that  these 
data  will  likely  change  as  more  crude  oil  is 
stored  in  the  SPR.  The  NS  will  provide,  to  the 
maximum  extent  practicable,  the  latest  data 
on  each  stream  offered. 

B.17  Line  item  information  to  be  provided  in 
tfteoffier 

(a)  Each  offeror,  if  determined  to  be  an 
ASO  on  a  OU.  agrees  to  enter  into  a  contract 
for  the  purchase  of  the  quantity  of  petroleum 
in  the  offer  and  to  take  delivery  of  that 
petroleum  (plus  or  minus  10  percent  M   i 
provided  fx  in  Provision  No.  C.18)  in      ' 
accofdance  tvith  the  terms  of  that  contract 

(b)  An  offer  may  be  for  more  than  one  MLL 
However,  offerors  are  cautioned  that 
alternate  offers  on  different  MLJs  are  not 
permitted.  For  example,  an  (^ror  may  offer 
to  pucchase  1 JNNXOOO  barrels  of  Sn.  West 
Hadcberry  Sweet  and  1.000,000  barrels  of 
SPR  West  HacktMfry  Sour,  but  may  not  offer 
to  purchase,  in  the  alternative,  either 
1.080.000  barrels  of  sweet  or  1,000.000  barrels 
of  sour. 

(c)  An  offeror  may  submit  more  than  one 
offer.  However,  separate  fonn*  must  be 
prepared  and  each  offer  will  be  evaluated  on 
an  individual  basis. 

(d)  The  following  information  will  be 
provided  to  DOE  by  the  offeror  on  the  fonn  in 
Exhibit  A  or  other  forms  as  required  by  the 
NS: 

(1)  KflJ  quantity.  C^ktAXQ"  on  the  Exhibit 
A  offer  brn)  The  offeror  shall  state  the 
maxiauimqtiantity  of  each  crude  oil  stream 
tfiat  the  offeror  ia  willing  to  buy. 

(2)  DU  quantity.  rDBSQ")  The  offer  shall 
state  the  nmnber  of  barrels  which  (he  offeror 
will  accept  on  eaob  DLL  i.e..  by  the  deBvety 
mode  and  during  die  delivery  period 
specified.  The  qiiahUty  stated  on  a  single  DU 
shaH  not  exoeed  th«  MAXQ  for  the  MU.  The 
offeror  shall  doaignate  a  quantity  on  at  least 
one  DU  for  the  MIX  but  may  designate 
quantities  on  more  than  one  DU.  If  the 
offeror  is  willing  to  accept  alternate  DUs,  the 
total  of  its  designated  DU  quantities  would 
exceed  its  maximum  MIA  quantity;  otherwise, 
the  total  of  its  designated  DU  quantities 
should  equal  its  maximum  MU  quantity. 

(3]  DU  unit  price  (*UP3r')  and  total  price. 
The  offer  shaU-stato  the  price  per  barrel  for 
eadi  DU  for  whidi  tiM  offeror  has  designated 
a  desired  quantity,  aa  well  as  the  total  price 
(quantity  timet  unit  price).  Whan  offers  have 
indicated  quantitie*  on  more  than  one  DU 
with  a  different  prioe  aa  each.  DOB  will 
award  the  highaot  priced  DU  first  If  the 
offeror  has  the  same  price  for  two  or  more 
DUs.  it  may  Indicate  its  first  choice,  second 
choice,  etc.  for  award  of  those  items;  if  the 
offeror  does  not  indicate  a  preference,  or 
indicates  the  same  preference  for  more  dian 
one  DU.  DOB  may  select  the  DUs  to  be 
awarded  at  its  discretion.  Prices  may  be 
sUted  in  hundreddis  of  a  cent  (t0.OOOl).  DOE 
shall  drop  from  the  offer  and  not  consider 
any  numbera  of  less  than  one  one-hundredtii 
of  a  cent  i 

(4)  Minimum  DU  quantity  acceptable. 
("MINQ")  The  offeror  must  choose  whether 
to  accept  only  the  stated  DU  quantity  (Dl^Q) 


or,  in  the  alternative,  to'accept  any  quantity 
awarded  between  the  offer's  stated  DU 
quantity  and  the  minimum  contract  quantity 
for  the  DU  (Indicated  by  the  "N"  and  "V 
blocks  respectively  under  "MINQ"  on  the 
offer  form).  However.  DOE  will  award  less 
than  the  DESQ  only  if  the  quantity  available 
to  be  award«Jd  la  leas  than  tfw  DISQ.  If  (he 
offer  fails  to  indicate  the  offeror^  choice,  the 
offer  will  ba  evohiatod  as  thouj^  the  offeror 
has  indiGaied  wtHiagness  to  accept  the 
minimum  contract  quantity. 
(5)  Any  other  data  required  by  the  NS. 

B.13  Mistake  in  offer 

(a)  After  opening  and  reoordini^  offers,  the 
Contracting  Oflcer  shall  examine  aU  offers 
for  mistakes.  If  the  Contracting  Officer 
discovers  any  price  discrepancies  or  quantity 
disoepandet.  he  may  obtain  from  the  offem 
oral  or  written  verification  of  the  offer 
actually  intended,  but  in  any  event  he  shall 
proceed  with  offer  evaluation  applying  the 
following  procedures: 

(1)  Prioe  discrepancy;  An  offer  for  a  DU 
should  contain  the  unit  |ftice  per  barrel  being 
offered,  the  desired  quantity  of  barrels  to 
which  the  unit  price  applies,  and  an 
extension  price  which  is  the  total  of  the 
quantity  desired  multiplied  by  the  unit  price 
offered.  If  there  is  a  discrepancy  between  the 
unit  price  and  the  extension  price,  the  unit 
price  will  govern  and  be  recorded  as  the 
offer,  unless  it  is  cleariy  apparent  on  the  face 
of  the  offer  that  there  has  been  a  clerical 
error,  in  which  case  the  Contracting  Officer 
may  correct  the  offer. 

(2)  Quantity  discrepancy:  In  case  of  conflict 
between  dv  maximum  MLJ  quantity  and  the 
stated  IHJ  quantities  (for  example,  where  a 
single  stated  DU  quantity  exceeds  the 
corresponding  maximum  MU  quantity),  the 
lesser  quantity  will  govern  in  the  evaluation 
of  the  offier.  In  the  event  that  die  offer  fail*  to 
specify  a  maximum  MU  quantity,  the  offer 
will  be  evaluated  as  though  the  largest  stated 
DU  quantity  was  the  offer's  maximum  MU 
quantity. 

(b)  In  cases  where  the  Contracting  Officer 
has  reason  to  believe  a  mistake  not  covered 
by  the  procedures  set  forth  in  (a)  may  have 
been  made,  he  shall  request  &om  the  offeror 
a  verification  of  the  offer,  calling  attention  to 
the  suspected  mistake.  The  Contacting 
Officer  may  telephone  the  offeror  and 
confirm  the  request  by  telex.  The  Contracting 
Officer  may  set  a  limit  of  as  little  as  6  hours 
for  telephone  reeponse,  with  any  required 
written  documentation  to  be  received  within 
as  little  as  2  business  days.  If  no  response  is 
received,  the  Contracting  Officer  may 
determine  that  no  error  exists  and  proceed 
with  offer  evaluation. 

(c)  The  Head  of  the  Contracting  Activity 
will  make  administrative  determinations 
described  in  (1)  end  (2)  below  if  an  offeroi 
alleges  a  mistake  after  opening  of  o%ra  and 
before  award. 

(1)  The  Head  of  the  Contracting  Activity 
may  refuse  to  permit  the  offeror  to  withdraw 
an  offer,  but  permit  correction  of  the  offer  if 
clear  and  convincing  evidence  establishes 
both  the  existence  of  a  mistake  and  the  offer 
actually  intended.  However,  if  such 
correction  would  result  in  displacing  one  or 
more  higher  acceptable  offers,  the  Head  of 


die  Contracting  Activity  shall  not  so 
determine  unlese  the  existence  of  the  mistake 
and  the  offer  actually  intended  are 
ascertainable  substantially  from  the  NS  and 
offer  itself. 

(2)  The  Head  of  the  Contracting  Activity 
may  determine  that  an  offeror  shall  be 
permitted  to  withdraw  an  offer  in  whole,  or  in 
part  if  only  part  of  the  offer  is  affected, 
witixiut  peuilty  under  the  offer  guarantee, 
whwe  the  offeror  requests  pwmissioa  to  do 
so  and  clear  and  Convincing  evidence 
establishes  the  extotence  of  a  mistake,  but 
not  the  offer  actual  Intended. 

(d)  bi  all  cases  wdtete  the  offeror  is  allowed 
to  make  verboT  ooireetions  to  the  or^al 
offer,  confirmation  of  these  corrections  must 
be  ncdted  In  writing  within  the  time  set  by 
the  Contracting  Officer  or  die  original  offer 
will  stand  as  submitted. 

B.19  Evaluation  of  offers 

(a)  The  Controctfaig  Officer  wiU  be  the 
determining  official  as  to  whetiier  an  offer  is 
respmisive  to  die  SSPs  and  die  NS.  DOE     ^ 
reserves  the  right  to  reject  any  or  all  offers 
and  to  waive  miAor  tnfbrmalities  or 
irregidarities  hi  offers  received. 

(b)  A  minor  infdmality  or  irregularity  in  an 
offer  is  en  inconsequential  defect  the  waiver 
or  correction  of  which  would  not  be 
prejudicial  to  odier  offerors.  Swdi  a  defect  or 
variation  from  the  strict  requirements  of  die 
NS  is  inconsequential  when  its  significance 
as  to  price,  quantity,  quality  or  delivery  is 
negligible. 

BM  Procedures  for  evaluation  of  offers 

(a)  Award  on  each  DU  will  be  made  to  the 
hi^Met  reqxmsible  offerors  wMdi  submit 
offen  reaponsive  to  die  SSPs  and  die  NS  and 
which  have  provided  the  required  payment 
end  perfonnance  guarantee  as  required  by 
Provisira  Na  C.19. 

(b)  DOE  will  array  all  price  offen  on  an 
MU  bam  highest  to  lowest  for  award 
evaluation  regardless  of  DU.  However,  DOB 
will  award  against  the  DUs  and  will  not 
award  a  greater  quantity  on  a  DU  than 
DOE'S  estimate  (wrhicfa  is  subfect  to  change  at 
any  time]  of  the  maximum  quantity  that  can 
be  moved  by  the  delivery  method.  Selection    " 
of  the  eniarendy  auccesaful  offer  involves 

the  following  steps: 

(1)  Any  offen  below  the  minimum 
acceptable  price,  if  any  minimum  price  has 
been  established  for  the  sale,  will  be  rejected 
as  nonresponsive. 

(2)  All  ofiiere  on  eedi  MU  will  be  arrayed 
from  hi^iest  price  to  lowest  price. 

(3)  The  hi^ett  offen  will  be  reviewed  for 
responsiveness  tojhe  NS. 

(4)  In  the  event  die  highest  offer  does  not 
take  all  the  crude  oil  available  aa  the  MU, 
sequentially,  the  next  highest  offer  will  be 
selected  until  all  of  the  petroleum  offered  on 
the  MU  Is  awarded  or  dine  are  no  more 
acceptable  offen.  In  die  event  that 
acceptance  of  an  offer  against  an  MU  or  a 
DU  would  result  in  the  sole  of  more 
petroleum  on  on  MU  than  DOE  has  offered  or 
the  sale  of  more  petroleum  on  a  DU  than 
DOE  estimates  can  be  delivered  by  the 
spedfied  delivery  method,  DOE  will  not 
award  the  fuU  amount  of  die  offer,  but  rather 


die  remaining  kAi  quantity  or  DU  capacity, 
provided  sudh-  portion  exceeds  DOE'S 
minimum  contract  qaantity.  h  die  ewnt  that 
the  quantity  remaiBiag is  less  dian  the  offeror 
is  willing  to  accept  bet  more  (has  DOB'S 


ouainMira  contract  quantity,  the  Contractiiv 
Officer  shall  proceed  to  the  next  higjiisl 
offer. 

(5)  In  Oe  event  of  tied  offen  and  OB 
insufficient  quantity  avaitabte  on  t^  kfli  or 


insufficient  capacity  oa  the  DU  to  ftiHy 
award  aU  tied  offen.  dw  avoilabk  MU 
quantity  or  DU  capacity  remaining  wiB  be 
aUotted  pro  rata  among  the  tied  offen  using 
thr  fnllnwinflfnimiih 


The  quantity  the  offeror  is  wUHng  to 
purchase  a(  the  tied  price 

The  sum  of  aB  the  quantitiee  the  tied  oiferon 
are  willfaig  (o  purchase  at  dtt  tied  price 


^    die  qasBtity  or  capacity  remaining 
^  to  be  aUotted 


If  after  appUestioo  of  diia  feimala,  tke  pro 
rate  share  of  any  ofierar  ia  less  than  SO 
percent  of  the  quantity  wfakk  the  offeror  ia 
willing  to  accept  (as  indicated  in  the  offer), 
die  Contracting  Officer  in  his  sole  Ascictiaa 
may  do  one  or  more  of  the  folfcnving:  (i)  make 
additional  quantity  or  capacity  available  and 
increase  the  offeror's  share  to  its  minimum 
acceptable  quantity;  (ii)  contact  die  offeror  to 
determine  whether  ahnnative  delivefy 
arrangements  can  be  made,  permitting  the 
offeror  to  accept  his  prorata  shore;  (iti) 
eliminate  the  c^eror  end  recalculate  the 
shares  of  all  rcmehnng  offiBrore;  or  (iv)  not 
award  that  offeror's  prorata  share.  If  any 
quantities  remain  after  this  process,  the 
Contracting  Officer  may  elect  not  to  award 
diose  quantities,  or  to  award  thooe  quantities 
in  accordance  with  Proviaian  No.  B.22. 

(6)  The  Contracting  Officer  may  redace  the 
MU  quantity  available  for  award  b^  any 
amount  and  reject  odierwiae  acceptable 
offers,  if  in  his  sole  discretion  he  determines, 
after  consideration  of  dw  offen  received  on 
all  of  the  MUs,  that  award  of  those  quantitiee 
is  not  in  the  beat  interest  ai  the  Government 
because  die  price*  offered  for  them  are  not 
reasonable. 

(7)  Determinations  of  ASO  responsibdity 
will  be  made  by  the  Contracting  OtBeet 
before  each  award.  AU  ASOs  wiU  ba  notified 
by  tel^hone  and  advised  to  provide  to  the 
Contracting  Officer.  %vitfain  five  busiosas  days 
or  such  other  longer  time  as  the  Contracting 
Officer  shall  determine,  a  letter  a&  credit  [see 
Exhibit  H,  Payment  and  Performance 
Guarantee  -  Letter  of  Credit)  or  advance 
payment  as  specified  in  Provision  No.  ClO. 
Conpliaoca  widi  required  payment  and 
performance  guarantees  wiU  effectively 
assure  a  finding  of  leaponsibdity  of  offerors, 
except  where:  (i)  an  offeror  is  on  either  DOE's 
or  the  Federal  Government's  Ust  of  debarred, 
ineligible  and  suspended  bidders;  or  (it) 
evidence,  with  respect  to  an  offeror,  comes  to 
the  attention  of  the  Ctmtracting  Officer  of 
conduct  or  activity  which  represents  a 
violation  of  law  or  regidation  (including  an 
Executive  Order  hawing  the  force  and  effect 
of  law):  or  (iii)  evidence  ia  brought  to  the 
attention  of  dm  Cwitracting  Officer  of  pact 
activity  or  conduct  of  an  offeror  which  shows 
a  lack  of  integrity  (indui&ig  actions  jniifrfcal 
to  the  welfare  oi  die  United  States)  or 
willingness  to  perform,  so  as  to  substantially 
diminish  the  Contracting  Officer's  confidence 
in  the  offeror's  performance  under  the 
proposed  contract 


&27  Finaaaal  statements  andodter 

information 

(a)  As  indicated  m  PToviaieB  No.  aa0(b)(7) 
above,  rraiipiiiiM!i  with  the laqaiied  paywent 
and  petfonnaacrgaaranlee  wBlla  saaat 
instances  effectively  assure  a  finding  of 
responsibility.  Therefore,  DOE  does  not 
intend  to  ask  for  financial  information  from 
all  offerors.  Hewcvtr.  aftw  lec^t  of  offers, 
but  prior  to  maidag  award  DOE  reserves  the 
right  to  ask  for  te  audilad  ''■'■"'•i-' 
statements  for  an  oScror'e  onat  recent  fiscal 
year  and  uoaadited  financial  alatementa  far 
any  subsequent  quartera.  These  financial 
statements  must  include  a  h«l«y»  sivet  and 
profit  and  loss  statement  for  sack  period 
covered  thereby.  A  certification  by  a 
principal  accounting  officer  that  there  have 
been  no  material  changes  in  financial 
condition  since  the  date  of  the  audited 
statements,  and  dwt  these  present  thelrue 
financial  condition  as  of  die  dale  of  the  offer, 
shall  accompany  the  «*»t«in^«^^  |f  there  has 
been  a  change,  die  amount  aad  nature  of  the 
change  must  be  ^lecifitd  and  explained  in 
the  unaudited  statoifnts  and  a  principal 
accounting  officer  ahd  oortify  that  they  are 
accurate.  The  Contracting  Officer  shall  set  a 
deadline  for  receipt  of  this  iniiaimation. 

(b)  DOEabo  reservaa  Ac  li^  to  require 
information  from  the  offtror  regarding  its 
plans  for  use  of  the  petrtdeum.  the  status  of 
requests  for  export  licenses,  plans  for 
complying  with  the  ]onea  Act  etc  The 
Conti-acUng  Officer  shall  set  a  deadline  for 
receipt  of  this  information. 

B.22  Reeolicitotion  procedures  on  unsold 
petiolema 

(a)  In  the  event  that  petroleum  c^ered  on 
an  MU  remains  unsdd  after  evalnaticm  of  aO 
offers,  the  Contracting  Officer,  at  Us  option, 
may  issue  an  amendment  to  the  NS, 
resoliciting  t^itra  fron  aO  interested  parties. 
DOB  ressrveadw  right  to  aher  fte  MLIs  and/ 
or  offer  different  MUs  in  te  resoiiGitatioR. 

(b)  In  (he  ev^  diet  for  any  reason 
petroleum  whidi  has  been  awanted  or 
allotted  for  award  becaanaa  ovriaUe  to  DOE 
for  resale,  the  Contracting  Offiotr  may  use 
the  following  procedurea: 

(1)  If  priced  ofien  remain  vafid  in 
accordance  with  Provision  No.  BL23.  the 
petroleum  tvill  go  to  the  next  Ughett  ranked 
offer. 

(2)  If  offen  have  expired  fai  accordance 
with  Provision  Na  hji,  dw  Contracting 
Officer  at  his  option  may  Offer  the  petrotenm 
to  die  hi^est  offeror  for  diat  MLL  Tke 
pertinent  offeror  may.  at  its  option,  accept  or 
reject  that  petroleum  at  the  price  originally 


offered.  If  tliaf  offeror  rejects  the  petroleum,  it 
may  be  offered  to  the  next  highest  offeror, 
etc 

(3)  if  the  petroieinn  is  not  then  resold,  the 
Contracting  Officer  may  at  his  option  proceed 
to  amend  the  NS  to  resolicit  offen  for  that 
petroleum  or  add  die  petroleum  to  the  next 
sales  cyde. 

B.Z3  Offeror's  certification  of  acceptance 
period 

(a)  By  sabnussion  of  an  offer,  the  offeror 
certffiea  diat  its  priced  offer  wiD  remain  valid 
for  10  calendar  days  after  the  date  set  for  the 
receipt  of  offen,  and  further  that  (he 
successful  line  items  of  its  offer  will  remain 
valid  for  an  addftional  30  calendar  days 
should  H  receive  a  notificatioa  of  ASO  either 
by  telephone  or  in  writing  daring  the  initial 
10-day  period. 

(b)  By  mutual  agreement  of  DOE  and  the 
offeror,  an  individnal  offeror's  acceptance 
period  may  be  extended  fore  longer  period. 

B.24  Nodficatiaa  of  Apparently  StKcessful 
Offeror 

The  following  information  wiH  be  provided 
to  the  offeror  by  DOE  in  the  notification  of 
ASO: 

(a)  Identification  of  SPR  crude  oil  streams 
to  be  awarded; 

(b)  Total  quantity  to  be  awarded  oa  each 
MU  and  on  each  VUi 

^)Price  in  U.S.  doUan  per  barrel  for  each 
DU: 

(d)  Extended  total  pice  offer  for  eech  DU; 

(e)  Provisional  contract  neraben 
(0  Any  other  data  necessary. 

B.2S  Contract  documeatts 

If  an  offeror  is  successful.  DOB  win  make 
award  using  a  NA  signed  by  (he  Contracting 
Officer.  The  NA  wfB  identi^  die  items, 
quantities,  prices  and  dehveiy  method  which 
TXX.  is  accepting.  Attached  to  the  NA  wilt  be 
the  NS  and  the  successful  offer.  Provisions  of 
the  SSPs  win  be  made  applicable  through 
incorporation  by  reference  in  the  NS.  The 
Contracting  Officer  also  shall  provide  the 
purchaser  with  an  informatioD  copy  of  the 
then-current  SSPs  as  published  in  the  Federal 
Register.  If  time  constraints  require  it  DOE 
may  accept  the  offeror's  offer  by  an 
electronic  notice,  such  as  telegram  or  telex, 
and  the  contrad  award  shaH  be  effective 
upon  issuance  of  such  notice.  The  electronic 
Botice  will  be  followed  by  a  mailing  of  full 
documentation  as  described  above. 
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B.26  Purchaser's  repreeeiHative 

As  part  of  its  offer,  each  offeror  shall 
designate  an  agent  as  a  point  of  contact  for 
any  telephone  calls  or  correspondence  from 
the  Contracting  Officer.  Any  such  agent  shall 
have  a  U.&  address  and  telephone  numb«r 
and  must  be  conversant  in  English.  ^ 

B.27  Procedures  for  selling  to  other  U.S.  ■ 
Government  agencies 

(a)  If  a  U.S.  Gevemment  agency  submits  an 
offer  for  petroleum  in  a  price  competitive 
sale,  that  offer  will  be  arrayed  for  award 
consideration  in  accordance  with  Provision 
No.  B.20.  If  a  U.S.  Government  agency  is  an 
ASO.  award  and  payment  will  be  made 
exclusively  in  accordance  with  statutory  and 
regulatory  requirements  governing 
transactions  between  agencies,  and  the  U.S. 
Government  agency  will  be  responsible  for 
complying  with  these  requirements  within  the 
time  limits  set  by  the  Contracting  Officer. 

(b)  U.S.  Government  agencies  are  exempt 
from  all  guarantee  requirements,  but  must 
complete  all  transportation  arrangements  for 
moving  the  petroleum.  Failure  by  a  U.S. 
Government  agency  to  comply  with  any  of 
the  requirements  of  these  SSPs  shall  not 
provide  a  basis  for  challengiDg  a  contract 
award  to  that  agency. 

Section  C  •  Salm  Contract  Provisions 

C.l  Delivery  ofSPR  petroleum 

(a)  The  purchaser,  at  its  expense,  shall 
make  all  necessary  arrangements  to  accept 
delivery  of  and  transport  the  SPR  petroleum, 
except  for  terminal  arrangements  which  shall 
be  coordinated  with  the  SPR/PMO.  The  DOE 
will  deliver  and  the  purchaser  will  accept  the 
petroleum  at  delivery  points  listed  in  the  NS. 
The  purchaser  also  shall  be  responsible  for 
meeting  any  delivery  requirements  imposed 
at  those  points  including  complying  with  the 
rules,  regulations,  and  procedures  contained 
in  applicable  port/terminal  manuals,  pipeline 
tariffs  or  other  applicable  documents. 

(b)  For  petroleum  in  the  SPRs  permanent  • 
storage  sites,  DOE  shall  provide,  at  no  cost  to 
the  purchaser,  transportation  by  pipeline 
from  the  SFK  to  the  supporting  SPR 
distribution  terminal  facility  specified  for  the 
MLI  and.  for  vessel  loadings,  a  safe  berth  and 
loading  facilities  sufficient  to  deliver 
petroleum  to  the  vessel's  permanent  hose 
connectioa  The  purchaser  agrees  to  assume 
responsibility  for,  to  pay  for.  and  to 
indemnify  and  hold  DOE  harmless  for  any 
other  costs  associated  with  terminal,  port, 
vessel  and  pipeline  services  necessary  to 
receive  and  transport  the  petroleum, 
including  but  not  limited  to  demurrage 
charges  assessed  by  the  terminal,  ballast  and 
oily  waste  reception  services  other  than  those 
provided  by  DOE  or  its  agent,  mooring  and 
line-handling  services,  tank  storage  charges 
and  port  charges  incurred  in  the  delivery  of 
SPR  petroleum  to  the  purchaser.  The       j 
purchaser  also  agrees  to  assume  -  ! 
responsibility  for,  to  pay  for  and  to  indemnify 
and  hold  DOE  harmless  for  any  liability, 
including  consequential  or  other  damages, 
incurred  or  occasioned  by  the  purchaser,  its 
agent,  subcontractor  at  any  tier,  assignee  or 
any  subsequent  purchaser,  in  connection  with 
movement  of  petroleum  sold  under  a  contract 
incorporating  this  provision. 


CJ  Complicmoe  with  the  "Jones  Act"  and  the 
U.S.  export  control  laws 

Failure  to  comply  with  the  "Jones  Act"  46 
U.S.C.  S83.  regarding  use  of  U.S.-flag  vessels 
in  the  transportation  of  oil  between  points 
within  the  United  States,  and  with  any 
applicable  U.S.  export  control  laws  afTecling 
the  export  of  SPR  petroleum  will  be 
considered  to  be  a  failure  to  comply  with  the 
terms  of  any  contract  containing  these  SSPs 
and  may  result  in  termination  for  default  in 
accordaoQe  with  Provision  No.  C.27. 
Purchasers  who  have  failed  to  comply  with 
the  "Jones  Act"  or  th6  exfwrt  control  laws  In 
SPR  sales  may  be  found  to  be  non- 
responsible  in  the  evaluation  of  offers  under 
Provision  No.  B.20  of  the  SS>Ps.  Those 
purchasers  may  also  be  subject  to 
proceedings  to  make  them  inehgible  for 
fiiture  awards  in  accordance  with  10  CFR 
Part  625. 

C.3  Storage  of  SPR  petroleum 

Continued  Storage  of  purchasers'  oil  in  the 
SPR  facilities  after  the  end  of  the  contract 
delivery  periods  is  not  permitted,  unless 
specifically  authorized  by  the  Secretary  of 
Enei^  and  provided  for  in  the  NS.  Allowing 
petroleum  to  remain  in  storage  as  the  result 
of  failure  to  complete  delivery  arrangements 
may  result  in  assessement  of  liquidated 
damages  under  Provision  Nos.  C.27  through 
C.2B  unless  such  failure  is  excused  by  those 
provisions. 

C.4  Environmental  compliance 

(a)  Vessels  to  be  used  for  the 
transportation  of  petroleum  purchased  from 
the  SPR  will  comply  with  all  applicable  rules 
and  regulations,  including  The  Ports  and 
Waterways  Safety  Act.  The  Federal  Water 
Pollution  Control  Act  of  1972.  The  Oil 
Pollution  Control  Act^of  1961,  and  other 
applicable  statutes,  rules  and  regulations, 
including  the  following:  Parts  151, 153. 157, 
158  and  159  of  Title  33,  and  Parts  30-36  and 
542  of  Title  46  of  the  Code  of  Federal 
Regulations. 

(b)  In  the  event  tankships  are  used  in  the 
performance  of  this  contract,  the  purchaser 
will  employ  only  tankships  whose  owners  are 
parties  to  the  Tanker  Owners  Voluntary 
Agreement  Concerning  Liability  for  Oil 
Pollution  (TOVALOP)  or  who  carry 
equivalent,  as  determined  by  the  Contracting 
Officer,  liability  coverage. 

(c)  All  crude  oil  transfer  opera  tians  in . 
performance  of  the  contract  will  be  in 
accordance  with  the  guidelines  detailed  in 
the  International  Oil  Tanker  Safety  Guide, 
U.S.  Coast  Guard  Regulations,  and  the  "Ship 
to  Ship  Transfer  Guide"  of  the  International 
Chamber  of  Shipping  Oil  Companies 
International  Marine  Forum. 

(d)  Failure  of  the  purchaser  or  the 
pimjiaser's  subcontractors  to  comply  with  all 
applicable  rules  and  regulations  in  the 
transportation  of  SPR  petroleum  will  be 
considered  a  failure  to  comply  with  the  terms 
of  any  contract  containing  these  SSPs.  and 
may  result  in  termination  for  default,  unless, 
in  accordance  with  Provision  No.  C27,  such 
failure  was  beyond  the  control  and  without 
the  fault  or  negligence  of  the  purchaser,  its 
afTtliates.  or  subamtractors. 


C.S  Delivery  and  transportation  scheduling 

(a)  Unless  otherwise  instructed  in  the 
notification  of  ASO,  each  purchaser  shall 
submit  a  proposed  vessel  lifting  program 
and/or  pipeline  delivery  schedule  to  the  SPR/ 
PMO  by  hand-delivery,  mail,  telex,  or 
facsimile,  no  later  than  the  fifteenth  day  prior 
to  the  eartiest  delivery  date  offered  by  the 
NS.  The  vessel  Uftlng  program  shall  specify 
the  requested  three-day  loading  window  for 
each  tanker  and  the  quantity  to  be  lifted.  The 
pipeline  schedule  will  specify  the  dates  on 
which  deliveries  are  to  be  tendered  to  the 
pipeline  and  the  quantity  to  be  tendered  on 
each  date.  In  the  event  conflicting  requests 
are  received,  preference  will  be  given  to  such 
requests  in  descending  order,  highest  priced 
offer  first.  The  SPR/PMO  wiU  respond  to 
each  purchaser  no  later  than  the  tenth  day 
prior  to  the  start  of  deliveries,  either 
confirming  the  schedule  as  originally 
submitted  or  proposing  alterations.  The 
purchaser  is  deemed  to  have  received  a 
mailed  notice  on  the  second  day  after  its 
dispatch  and  a  telex  or  express  mail  notice 
on  the  day  after  dispatch.  The  purchdser  shall 
be  deemed  to  have  agreed  to  those 
alterations  imless  the  purchaser  requests  the 
SPR/PMO  to  reconsider  within  two  days 
after  receipt  of  such  alterations.  The  SPR/ 
PMO  «vill  use  its  best  efforts  to  accommodate 
such  requests,  but  its  decision  following  any 
such  reconsideration  shall  be  final  and 
binding. 

(b)  Telex  and  facsimile  telephone  numbers, 
as  well  as  the  address  to  which  mailed  and 
hand-carried  proposed  schedules  should  be 
deUvered,  wiU  be  provided  in  the  notification 
of  ASO. 

(c)  Notwithstanding  para^ph  (a)  above, 
ASOs  and  purchasers  may  request  delivery 
commencing  prior  to  the  contractual  delivery 
period.  DOB  will  honor  such  requests,  imless 
unacceptable  costs  might  be  incurred  or  SPR 
schedules  might  be  adversely  affected. 
Requests  accepted  by  DOE  will  be  handled 
on  a  flrst'come,  first-served  basis,  except  that 
where  conflicting  requests  are  received  on 
the  same  day.  the  highest-priced  offer  will  be 
given  preference.  Requests  that  include  both 
a  change  in  delivery  method  and  an  early 
delivery  date  may  also  be  accommodated 
subject  to  Provision  No.  C.6.  DOE  may  not  be 
able  to  confirm  requests  for  early  deliveries 
until  24  hours  prior  to  the  load  date. 

C6  Contract  modification  •  alternate  delivery 
line  items 

A  purchaser  may  request  a  change  in 
delivery  method  after  the  issuance  of  the  NA. 
Such  requests  may  be  made  either  orally  (to 
be  confirmed  in  writing  within  24  hours)  or  in 
writing,  but  will  require  written  modification 
of  the  contract  by  the  Contracting  Officer. 
Such  modification  will  be  permitted  by  DOE 
if  in  the  sole  judgment  of  DOE  the  change 
would  not  interfere  with  the  delivery  plans  of 
other  purchasers,  and  further  provided  that 
the  purchaser  agrees  to  pay  all  increased 
costs  Incurred  by  DOE  because  of  such 
modification.  The  NS  shall  establish  per 
barrel  rates  for  such  increased  costs. 
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C.7  Application  procedures  for  "Jones  Act " 
waivers 

(a)  Unless  otherwise  specified,  an  ASO  or 
purchaser  seeking  a  waiver  of  the  "Jones 
Act"  should  submit  a  request  by  letter, 
telegram  or  telex  to:  U.S.  Customs  Service, 
Chief,  Carrier  Rulings  Branch,  1301 
Constitution  Avenue,  NW.,  Washington,  DC 
20229,  Telephone  No.  (202)  568-5706,  Telex 
(710)  822-9525. 

Copies  of  the  request  should  also  be  sent 
to: 

(1)  Assistant  Secretary  of  Defense 
(Acquisition  and  Iiogistics).  Department  of 
Defense,  Washington,  DC  2O3O1-60QO; 

(2)  Associate  Administrator  for  Marketing 
and  Domestic  Enterprise,  Maritime 
Administration,  Department  of 
Transportation.  Mail  Stop  MAR-800. 
Washington.  DC  20590,  Telex  (710)  822-9428; 

(3)  Department  of  Energy,  ATTN:  Depufy 
Assistant  Secretary  for  Petroleum  Reserves/ 
Depufy  Assistant  Secretary  for  Energy 
Emei^encies,  Mail  Stop  F&4a  Washington. 
DC  20585,  Telex.  (710)  822-0178. 

(b)  A  purchaser  seeking  a  waiver  to  use  a 
vessel  built  with  a  Construction  Differential 
Subsidy  (and,  if  applicable,  operated  with 
Operating  Differential  Subsidy)  should  have 
the  owner  of  that  vessel  submit  a  request  by 
letter,  telegram,  or  telex  for  such  waiver{s)  to: 
Maritime  Administrator,  Maritime 
Administration,  U.S.  Department  of 
Transportation,  Washington.  DC  20590,  Telex 
(710)  822-9426.  Copies  of  the  request  shall  be 
sent  to: 

(1)  U.S.  Department  of  Energy,  ATTN: 
Deputy  Assistant  Secretary  for  Petroleum 
Reserves/Depufy  Assistant  Secretary  for 
Energy  Emefgendes.  Mail  Stop  FE-40, 
Washington,  DC  20585,  Telex  (710)  822-0176. 

(2)  Chief.  Carriers  Rulings  Branch,  U.S. 
Customs  Service,  Department  of  the 
Treasury.  Washington,  DC  20229.  Telex  (710) 
822-9525. 

For  speed  and  brevity,  the  request  may 
incorporate  by  reference  appropriate 
contents  of  any  eariier  "Jones  Act"  waiver 
request  by  the  purchaser.  Under  Section 
805(a).  a  hearing  is  also  required  for  any 
intervenor.  and  a  waiver  may  not  be 
approved  if  it  will  result  in  unfair  competition 
to  any  peraon,  firm,  or  corporation  operating 
exclusively  in  the  coastwise  or  intercoastal 
service. 

(c)  Any  request  for  waiver  should  include 
the  following  information: 

(1)  Name,  address  and  telephone  number  of 
requestor 

(2)  Purpose  for  which  waiver  is  sought,  e.g., 
to  take  delivery  of  so  many  barrels  of  SFIl 
crude  oil,  with  reference  to  the  SPR  NS 
number  and  the  provisional  or  assigned 
contract  number; 

(3)  Name  and  flag  of  registery  of  yessel  for 
which  waiver  is  sought,  if  known  at  the  time 
of  waiver  request,  and  either  the  scheduled  3- 
day  delivery  «vindow(s).  if  available,  or  10- 
day  delivery  period  appbcable  to  the 
contract: 

(4)  The  intended  number  of  "voya^s, 
including  the  ports  for  loading  and 
discharging; 

(5)  Estimated  period  of  time  for  which 
vessel  wrill  be  employed;  and 

(6)  Reason  for  not  using  qualified  U.S.-flag 
vessel  including  documentary  evidence  of 


good  faith  effort  to  obtain  suitable  U.S.-flag 
vessel  and  responses  received  from  that 
effort.  Such  evidence  would  include  copies  of 
correspondence,  telexes,  telegrams,  and 
telephone  conversation  summaries.  Use  of 
commercial  brokers  and  the  Transportation 
News  Ticker  (TNT)  is  suggested  for  maximum 
market  coverage.  Requests  for  waivers  by 
telegram  or  telex  may  reference  such 
documentary  evidence,  with  copies  to  be 
provided  by  mail,  postmarked  no  more  than 
one  business  day  after  transmittal  of  the 
telegram  or  telex  requesting  the  waiver. 

(7)  For  waivers  to  use  Construction 
Differential  Subsidy  vessels,  the  request  must 
also  contain  a  specific  agreement  for 
Construction  Differential  Subsidies  payback 
pursuant  to  Section  506  of  the  Merchant 
Marine  Act  of  1836  and  must  be  signed  by  an 
official  of  the  vessel  owner  authorized  to 
make  a  payback  commitment. 

(d)  If  there  are  shown  to  be  "Jones  Act" 
vessels  available  and  in  a  position  to  meet 
the  loading  dates  required,  no  waivers  may 
be  approved. 

(e)  The  names  of  any  vessel(s)  to  be 
employed  under  a  "Jones  Act"  waiver  must 
be  provided  to  the  U.S.  Customs  Service  no 
later  than  3  days  prior  to  the  beginning  of  the 
3-day  loading  window  scheduled  in 
accordance  with  Provision  No.  C.5.  .    - 

C.8  Vessel  loading  procedures 

(a)  After  notification  of  ASO,  each  ASO 
shall  arrange  with  the  SPR/PMO  a  schedule 
of  vessel  loading  windows  in  accordance 
with  Provision  No.  C.5. 

(b)  The  length  of  the  scheduled  loading 
window  shall  be  3  days.  The  average 
quantify  to  be  lifted  during  a  loading  window 
will  be  no  less  than  DOE's  minimum  contract 
quantify. 

(c)  Tankships,  ITBs.  and  self-propelled 
barges  shall  be  capable  of  sustaining  a 
minimum  average  load  rate  of  15,000  barrels 
per  hour  (BPH)  during  loading  operations. 
Barges  with  a  load  rate  of  not  less  than  5,000 
BPH  shall  be  permitted  at  the  Sun  Terminal 
barge  docks.  With  the  consent  of  the  SPR/ 
PMO,  lower  loading  rates  and  the  use  of 
barges  at  the  Sun  and  Phillips  Terminals' 
suitably  equipped  tankship  docks  may  be 
permitted  if  such  do  not  interfere  with  DOE's 
obligations  to  other  parses. 

(d)  At  least  7  days  in  advance  of  the 
beginning  of  the  scheduled  loading  window, 
the  purchaser  shall  furnish  the  SPR/PMO 
with  vessel  nominations  specifying:  (i)  name 
and  size  of  vessel  or  advice  that  the  vessel  is 
To  Be  Nominated  at  a  later  date  (such  date  to 
be  no  later  than  3  days  before 
commencement  of  the  loading  window);  (ii) 
estimated  date  of  arrival  (to  be  narrowed  to  a 
firm  date  not  later  than  72  hours  prior  to  the 
first  day  of  the  vessel's  3-day  window,  as 
provided  in  paragraph  (f)  below);  (iii) 
quantify  to  be  loaded  and  contract  number 
and  (iv)  other  relevant  information  requested 
by  the  SPR/PMO.  DOE  wiU  advise  the 
purchaser,  in  writing,  of  the  acceptance  or 
rejection  of  the  nominated  vessel  within  24 
hours  of  such  nomination.  If  no  advice  is 
furnished  within  24  hours,  the  nomination 
will  be  firm.  Once  established,  changes  in 
such  nomination  details  may  be  made  by 
only  mutual  agreement  of  the  parties,  to  be 


confirmed  by  DOE  in  writing.  The  purchaser 
shall  be  entitled  to  substitute  another  vessel 
of  similar  size  for  any  vessel  so  nominated, 
subject  to  DOE's  approval.  DOE  must  be 
given  at  least  3  days  notice  prior  to  the  first 
day  of  the  3-day  loading  window  of  any  such 
substitution.  DOE  shall  make  a  reasonable 
effort  to^ccept  any  nomination  for  which 
notice  has  not  been  given  in  strict  accordance 
with  the  above  provisions. 

(e)  In  the  event  the  purchaser  intends  to 
use  more  than  one  vessel  to  take  delivery  of 
the  quantity  scheduled  to  be  delivered  during 
a  loading  window,  the  information  in  (d) 
above  and  (f)  below  shall  be  provided  for 
each  vessel. 

(f)  The  vessel  shall  notify  the  SPR/PMO  of 
the  expected  day  of  arrival  72  hours  before 
the  beginning  of  his  scheduled  3-day  loading 
window.  This  notice  establishes  the  firm 
agreed-upon  date  of  arrival  which  is  the  1- 
day  window  for  the  purposes  of  vessel 
demurrage  (see  Provision  No.  C.9).  In 
addition,  the  vessel  shall  notify  the  SPR/PMO 
of  the  expected  hour  of  arrival  72, 48  and  24 
hours  in  advance  of  arrival,  and  after  the  first 
notice,  to  advise  of  any  variation  of  more 
than  4  hours.  With  the  first  notification  of  the 
hour  of  arrival,  the  Master  shall  advise  the 
SPR/PMO:  (i)  quantify  of  oily  bilge  wastes  or 
sludge  requiring  discharge  ashore;  (ii)  cargo 
loading  rate  requested:  (iii)  number,  size,  and 
material  of  vessel's  manifold  connections; 
and  (iv)  defects  in  vessel  or  equipment 
affecting  performance  or  maneuverabilify. 

(g)  Notice  of  Readiness  shall  be  tendered 
upon  arrival  at  berth  or  at  customary 
anchorage  which  is  deemed  to  be  any 
anchorage  within  6  hours  vessel  time  to  the 
SPR  dock.  The  preferred  anchorages  are 
identified  in  Exhibit  E.  The  Notice  of 
Readiness  shall  be  confirmed  promptly  in 
writing  to  the  SPR/PMO  and  the  terminal 
responsible  for  coordination  of  crude  oil 
loading  operations.  Such  notice  shall  be 
effective  only  if  given  during  customary  port 
operating  hours.  If  notice  is  given  after 
customary  business  hours  of  the  port,  it  shall 
be  effective  as  of  the  beginning  of  customary 
business  hours  on  the  next  business  day. 

(h)  DOE  shall  use  iU  best  efforts  to  berth 
the  purchaser's  vessel  as  soon  as  possible 
after  receipt  of  the  Notice  of  Readiness. 

(i)  Standard  hose  and  fittings  (American 
Standard  Association  standard  connections) 
for  loading  shall  be  provided  by  DOE. 
Purchasers  must  arrange  for  line  handling. 
deballasting.  tug  boat  and  pilot  services,  both 
for  arrival  and  departure,  through  the 
terminal  or  ship's  agent  and  bear  all  costs 
associated  with  such  services. 

(j)  Tankships,  ITBs,  and  self-propelled 
barges  shall  be  allowed  berth  time  of  36 
hcurs,  and  barges  shall  be  allowed  berth  time 
of  24  hours,  as  defined  below.  Vessels 
loading  cargo  quantities  in  excess  of  500.000 
barrels  shaU  be  allowed  berth  time  of  36 
hours  plus  1  hour  for  eadi  20,000  barrels  to  be 
loaded  in  excess  of  500,000  barrels. 
Conditions  below  excepted,  however,  the 
vessel  shall  not  remain  at  berth  more  than  6 
hours  after  completion  of  cargo  loading 
unless  hampered  by  tide  or  weather. 

(1)  Berth  time  shall  commence  with  the 
vessel's  first  line  ashore  and  shall  continue 
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until  loading  of  the  vessel,  or  vessels  in  case 
more  than  one  vessel  is  loaded,  is  completed 
and  the  last  line  is  off.  In  addition,  allowable 
berth  time  will  be  increased  by  the  amount  of 
any  delay  occurring  subsequent  to  the 
commencement  of  berth  time  and  resulting 
from  causes  due  to  adverse  weather,  labor 
disputes,  force  maieure  and  the  like, 
decisions  made  by  port  authorities  affecting 
loading  operations,  actions  of  DOE,  its 
contractors  and  agents  resulting  in  delay  of 
loading  operations  (providing  this  action  does 
not  arise  through  the  fault  of  the  purchaser  or 
purchaaer's  agent),  and  customs  and 
immmigration  dearance.The  time  required  by 
the  vessel  to  discharge  oily  wastes  or  to  moor 
multiple  vessels  sequentially  into  berth  shall 
count  as  used  berth  time. 

(2)  For  all  hours  of  berth  time  in  excess  of 
allowable  berth  time  provided  for  above,  the 
purchaser  shall  be  liable  for  dock  demurrage 
and  also  shall  be  subject  to  the  conditions  of 
Provision  No.  C.IO. 


C.9  Vessel  laytime  and  demurrage 

(a)  The  laytime  allowed  DOE  for  handling 
of  the  purchaser's  vessel  shall  be  36  running 
hours.  For  vessels  with  cargo  quantities  in 
excess  of  500.000  barrels,  laytime  shall  be  36 
running  hours  plus  1  hour  for  each  20.000 
barrels  of  cargo  to  be  loaded  in  excess  of 
500.000  barrels.  Vessel  laytime  shall 
commence  when  the  vessel  is  moored 
alongside  or  6  hours  after  receipt  of  a  Notice 
of  Readiness,  whichever  occurs  first.  It  shall 
continue  24  hours  per  day,  seven  days  {>er 
week  without  interruption  from  its 
commencement  until  loading  of  the  vessel  is 
completed  and  cargo  hoses  or  loading  arms 
are  disconnected.  Any  delay  to  the  vessel  in 
reaching  berth  caused  by  the  fault  or 
negligence  of  the  vessel  or  purchaser,  delay 
due  to  breakdown  or  inability  of  the  vessel's 
facilities  to  load,  decisions  made  by  vessel 
owners  or  operators  or  by  port  authorities 
affecting  loading  operations,  discharge  of 
ballast  or  slops,  customs  and  immigration 
clearance,  weather,  labor  disputes,  force 
majeure  and  the  like  shall  not  count  as  used 
laytime.  In  addition,  movement  in  roads  shall 
not  count  as  used  laytime. 

(b)  If  the  vessel  is  tendered  for  loading  on  a 
date  earlier  than  the  firm  agreed-upon  airival 
date,  established  in  accordance  with 
Provision  No.  C.8,  and  other  vessels  are 
loading  or  have  already  been  scheduled  for 
loading  prior  to  the  purchaser's  vessel,  the 
purchaser's  vessel  shall  await  its  turn  and 
vessel  laytime  shall  not  commence  until  the 
vessel  moors  alongside,  or  at  0600  hours  local 
time  on  the  firm  agreed-upon  date  of  arrival, 
whichever  occurs  first.  If  the  vessel  is 
tendered  for  loading  later  than  2400  hours  on 
the  firm  agreed-upon  date  of  arrival,  DOE 
will  use  its  best  efforts  to  have  the  vessel 
loaded  as  soon  as  possible  in  its  proper  turn 
with  other  scheduled  vessels,  under  the 
circumstances  prevailing  at  the  time.  In  such 
instances,  vessel  laytime  shall  commence 
when  the  vessel  moors  alongside. 

(c)  For  all  hours  or  any  part  thereof  of 
vessel  laytime  which  elapse  in  excess  of  the 
allowed  vessel  laytime  for  loading  provided 
for  above,  demurrage  shall  be  paid  by  DOE. 
for  U.S.-f1ag  vessels,  at  the  lesser  of  the 
demurrage  rate  in  the  tanker  voyage  or 


charter  party  agreement,  or  the  most  recently 
available  United  States  Freight  Rate  Average 
(USPRA)  for  a  hypothetical  tanker  with  a 
deadweight  in  long  tons  equal  to  the  wei^t 
in  long  tons  of  the  crude  oil  loaded, 
multiplied  by  the  most  recent  edition  of  the 
American  Tanker  Rate  Schedule  rate  for  such 
hypothetical  tanker.  For  foreign  flag  vessels, 
demurrage  shall  be  as  detem^ned  above, 
except  that  the  London  Tanker  Brokers'  Panel 
Average  Freight  Rate  Aaseasment  (AFSA) 
and  most  recent  edition  of  the  Worldwide 
Tanker  Nominal  FM^  Scale  shall  be  used 
as  appropriate,  if  less  than  the  charter  party 
rate.  For  aD  foreign  flag  vessel  loadings  that 
commence  during  a  particular  calendar 
month,  the  applicable  AFRA  shall  be  the  one 
that  is  determined  on  the  basis  of  freight 
assessments  for  the  period  ended  on  ^e  15th 
day  of  the  preceding  month.  The  demurrage 
rate  for  barges  will  be  the  houHy  rate 
contained  in  the  charter  of  a  chartered  barge, 
or  if  it  is  not  a  chartered  barge,  at  a  rate 
determined  by  DOE  as  a  fair  rate  under 
prevailing  conditions.  If  demurrage  is 
incurred  because  of  breakdown  of  machinery 
or  equipment  of  DOE  or  its  contractors  (other 
than  the  purchaser),  the  rate  of  demurrage 
shall  be  reduced  to  one-half  the  rate 
stipulated  herein  per  running  hour  and  pro 
rata  of  such  reduced  rate  for  pari  of  an  hour 
for  demurrage  so  incurred.  Demurrage 
payable  by  DOE,  however,  shall  in  no  event 
exceed  the  actual  demurrage  expense 
incurred  by  the  purdiaser  as  the  result  of  the 
delay, 

(d)  In  the  event  the  purchaser  is  using  more 
than  one  vessel  to  load  the  quantity 
scheduled  to  be  delivered  during  a  single 
loading  window,  the  terms  of  this  provision 
and  the  Government's  liability  for  demurrage 
apply  only  to  the  first  vessel  presenting  its 
Notice  of  Readiness  in  accordance  with  (a) 
above. 

(e)  The  primary  source  document  and 
official  record  for  demurrage  calculations  is 
the  SPRCODR  (see  ProvUion  No.  C.17). 

C.  10  Purchaser  liability  for  excessive  berth 
time 

The  Government  reserves  the  right  to  direct 
a  vessel  loading  SPR  petroleum  at  a  delivery 
point  specified  in  the  NS,  to  vacate  its  SPR 
berth,  and  absorb  all  costs  associated  with 
this  movement  should  such  vessel,  through 
its  operational  inabiUty  to  receive  oil  at  the 
average  rates  provided  for  in  Provision  No. 
C.8.  cause  the  berth  to  be  unavailable  for  an 
already  scheduled  follow-on  vessel. 
Furthermore,  should  a  breakdown  of  the 
vessel's  propulsion  system  prevent  its  getting 
under  way  on  its  own  power,  the  Government 
may  cause  the  vessel  to  be  removed  from  the 
berth  with  all  costs  to  be  borne  by  the 
purchaser. 

C.ll  Pipeline  delivery  procedures 

(a)  No  later  than  the  last  day  of  the  month 
preceding  the  month  of  delivery,  the 
purchaser  shall  furnish  the  SPR/PMO  with 
the  following  information:  (i)  conffrmation  of 
the  pipeline's  acceptance  of  the  amount  of  the 
petroleum  proposed  to  be  delivered  in  the 
delivery  month;  (ii)  an  estimated  schedule 
(consistent  with  the  terms  of  the  contract)  for 
delivery  of  the  petroleum  to  the  pipeline:  and 


(iii)  the  name  and  telephone  number  of  the 
pipeline  point  of  contact  with  whom  the  SPRj 
PMO  should  coordinate  the  petroletmi 
deUvery. 

(b)  Once  established,  the  pipeline  delivery 
schedule  can  only  be  changed  with  DOE's 
prior  written  consent 

C.12  TiUe  and  risk  of  loss 

Unless  otherwise  provided  in  the  NS.  title 
to  and  risk  of  loss  for  SPR  petroleum  will 
pass  to  the  purchaser  at  the  delivery  point  as 
follows: 

(a)  I'or  vessel  shipment  -  when  the 
petroleum  passes  firom  die  dock  loading 
equipment  connections  to  the  vessel's 
permanent  hose  connection. 

(b)  For  pipeline  shipment  -  when  the 
petroleum  passes  the  permanent  flange 
connecting  the  SPR's  disMbution  terminal  to 
the  commercially-owned  pipeline,  except  for 
shipments  via  the  LOCAP  and  ARCO 
Terminals  wdiere  title  and  risk  of  loss  pass 
when  the  petroleum  enters  the  LOCAP  or 
ARCO  Terminal  meter  bank. 

(c)  For  in-transit  shipments  -  when  the 
petroleum  passes  the  permanent  flange  of  the 
discharging  vessel  manifold  upon  discharge 
into  the  purchaser's  designateid  marine 
terminal  facility  or  vessel. 

C.13  Acceptance  of  crude  oil 

(a)  When  practical,  the  NS  shall  update  the 
SPR  crude  oil  stream  characteristics  8ho«vn  in 
Exhibit  D.  SPR  Crude  Oil  Stream 
Characteristics.  However,  the  purchaser  shall 
accept  the  crude  oil  delivered  regardless  of 
characteristics.  Except  as  provided  below, 
DOE  assumes  nq  responsibility  for  deviations 
in  quality. 

(b)  In  the  event  that  the  crude  oil  stream 
delivered  both  has  a  total  sulfur  content  (by 
weight)  in  excess  of  3.5  percent  if  Bryan 
Mound  Maya.  2.0  percent  if  any  other  sour 
crude  oil  streaot  or  0.50  percent  if  a  sweet 
crude  oil  stream,  and.  in  addition,  has  an  API 
gravity  less  than  20* API  if  Bryan  Mound 
Maya.  26* API  if  any  other  sour  crude  oil 
stream,  or  32* API  if  a  sweet  crude  oil  stream, 
the  purchaser  shall  accept  the  crude  oil 
delivered  and  either  pay  the  contract  price 
adjusted  in  accordance  with  Provision  No. 
C.14,  or  request  negotiation  of  the  contract 
price.  Unless  the  purchaser  submits  a  written 
request  for  negotiation  of  the  contract  price 
to  the  Contracting  Officer  within  10  days 
from  the  date  of  delivery,  the  purchaser  shall 
be  deemed  to  have  accepted  the  adjustment 
of  the  price  in  accordance  with  Provision  No. 
C.14.  Should  the  purchaser  request  a 
negotiation  of  the  price  and  the  parties  be 
unable  to  agree  a^to  that  price,  the  dispute 
shall  be  settled  in  accordance  with  Provision 
No.  C.34. 

CU  Price  adjustments  for  quality 
differentials  for  crude  oil 

(a)  The  NS  will  specify  quality  price 
adjustments  appUcable  to  the  crude  oil 
streams  offered  for  sale.  Unless  otherwise 
specified  by  the  NS,  price  adjustments  will  be 
made  solely  for  variations  between  the  API 
gravity  of  the  crude  oil  delivered  and  the  API 
gravity  of  the  crude  oil  stream  contracted  for 
as  pubUshed  in  flie  NS.  Price  adjustments  for 
SPR  crude  oil  streams  are  expected  to.be 


Federal  Register  /  Vol.  53.  No.  107  /  Friday.  June  3.  1988  /  Rules  and  Regulations 20521 


similar  to  one  or  more  commercial  crude  oil 
differential  postings  for  equivalent  quality 
crude  oil. 

(b)  Price  adjustments  will  be  applied  only 
to  the  amount  of  variation  by  which  the  API 
of  the  crude  oil  delivered  differs  by  more  than 
plus  or  minus  flve-tenths  of  one  degree  API 
(-f/-  0.5*  API)  from  the  API  gravity  of  the 
crude  oiL  stream  contracted  for  as  published 
in  die  NS.  The  oontract  price  per  barrel  shall 
be  increased  by  that  amount  if  the  API 
gravity  of  die  crude  oil  delivered  exceeds  the 
published  API  gravity  by  more  dian  0.5*  API 
and  decreased  by  diat  amount  if  the  crude  oil 
delivered  falls  below  die  published  API 
gravity  by  more  dian  0.5* API. 

CtS  Determination  of  quality  of  petroleum 

(a)  The  quality  of  die  crude  oil  delivered  to 
die  purchaser  will  be  determined  from 
samples  Uken  froei  the  delivery  tanks  in 
accordance  wldi  API  Manual  of  Petroleum 
Measurement  Standards,  Chapter  8.1, 
Manual  Sampling  of  Petroleum  and 
Petroleum  Products  (ASTM  D40S7).  latest 
edition,  or  from  theoMnposite  sample 
collected  by  an  automatic  inline  sampler 
whose  performance  has  been  verified  in 
accordance  with  the  sampling  system  proving 
system  outlined  in  the  API  Manual  of 
Petroleum  Measurement  Standards,  Chapter 
8.2,  Automatic Samplingof  Petroleum  and 
Petroleum  Products  (ACTM  D4177).  latest 
edition.  Preference  vvitl  be  given  to  samples 
collected  by  means  of  an  automatic  inline 
sampler  when  such  a  system  is  available  and 
operational.  Tests  to  be  performed  by  DOE  or 
its  authorized  contractor  are: 

(1)  Sediment  and  Water 

Primary  methods:  API  Manual  of  Petroleum 
Measurement  Standards,  Chapter  10,1. 
Determination  of  Sediment  in  Crude  Oils  and 
Fuel  Oils  by  the  Extraction  Method  (ASTM 
D473)  (IP53),  latest  edition:  and  API  Manual 
of  Petroleum  Measurement  Standards, 
Chapter  lOZ  Determination  of  Water  in 
Crude  Oil  by  DistillaUon  (ASTM  D4006) 
(IP358),  latest  ediUon. 

Alternate  methods:  API  Manual  of 
Petroleum  Measurement  Standards,  Chapter 

10.3,  Determination  of  Water  and  Sediment 
in  Crude  Oil  by  the  Centrifuge  Method 
(Laboratory  Procedure)  (ASTM  D4007)  (IP 
359).  latest  edition;  ot  API  Manual  of 
Petroleum  Measurement  Standards,  Chapter 

10.4.  Standard  Methods  of  Test  for  Water— 
and  Sediment  in  Crude  Oils.  (API  Pub.  2642) 
(ASTM  096).  latest  edition. 

(2)  Sulfur 

Primary>roethod:  ASTM  D15S2,  Sulfur  in 
Petroleum  Products  (High)  Temperature 
Method),  latest  edition. 

Alternate  methods:  ASTM  D2a22.  Sulfijr  in 
Petroleum  Products  (X-ray  Spectographic 
Method),  latest  edition:  or  ASTM  D4294, 
Sulfur  in  Petroleum  Products  by  Non- 
Dispersive  X-ray  Fluorescence  Spectrometry, 
latest  edifion. 

(3)  API  Gravity 

API  Manual  of  Petroleum  Measurement 
Standards.  Chapter  9.1.  Hydrometer  Test 
Method  for  Density,  Relative  Density 
(Specific  Gravity),  or  API  Gravity  of  Crude 
Petroleum  and  Liquid  Petroleum  Products 
(ASTM  01296).  latest  edition:  ot  API  Gravity 
of  Crude  Petroleum  and  Petroleum  Products 


(Hydrometer  Method)  (ASTM  D287).  latest 
edition. 

To  the  maximum  extent  practicable,  the 
primary  methods  vrill  be  used  for 
determination  of  SPR  crude  oil  quaUty 
characteristics.  However,  because  of 
conditions  prevailing  at  the  time  of  delivery, 
it  may  be  necessary  to  use  alternate  methods 
of  test  for  one  or  more  of  the  quality 
characteristics.  The  primary  mediods  are 
binding  in  any  dispute  over  quaUty 
characteristics  of  SPR  crude  oil. 

(b)  The  purchaser  may  arrange  for 
additional  services  to  witness  and  verify 
testing  simultaneously  with  the  Government 
Quality  Assurance  Representatives.  Such 
services,  however,  will  be  for  the  account  of 
die  purchaser.  Any  disputes  will  be  setded  in 
accordance  with  Provision  No.  C.34.  Should 
the  purchaser  opt  not  to  provide  such 
additional  services,  then  the  Government 
findings  will  be  binding  on  the  purchaser 

C.18  Determination  of  quantity  of  petroleum 

(a)  The  quantity  of  crude  oil  delivered  to 
the  purchaser  will  be  determined  from 
opening  and  closing  tank  gauges  with 
adjustment  for  opening  and  closing  free 
water  and  sediment  and  water  as  determined 
from  shore  tank  samples  where  an  Inline 
sampler  is  not  available,  or  delivery  meter 
reports.  All  volumetric  measurements  made 
when  the  crude  oil  is  at  a  temperature  other 
dian  eo*F  will  be  converted  to  Net  Standard 
Volume  in  barrels  at  eO*F,  using  die  API 
Manual  of  Petroleum  Measurement 
Standards,  Chapter  11.1.  Vohirae  1,  Volume 
Correction  Pbctore  (ASTM  D1260)  tIP  200): 
Table  5A-Generalized  Crude  Oils,  Correction 
of  Observed  API  Gravity  to  API  Gravity  at 
eCTF;  Table  BA-Gcnerqlized  Crude  Oils. 
Correction  of  Volume  to  eO'F  Against  API 
Gravity  at  eo*F,  latest  edition,  and  by 
deducting  the  tanks'  free  water,  and  the 
entrained  sediment  and  water  as  determined 
by  the  testing  of  composite  all-levels  samples 
taken  from  the  delivery  tanks:  or  by  deducting 
the  sediment  and  water  as  determined  by 
testing  a  composite  sample  collected  by  a 
certified  in-line  sampler. 

(b)  The  quantity  determination  shall  be 
made  and  certified  by  the  DOE  contractor 
responsible  for  loading  operations,  and 
witnessed  by  die  Government  Quahty 
Assurance  Representative  at  the  delivery 
point.  The  purchaser  shall  have  the  right  to 
have  representatives  present  at  the  gaugtaig/ 
metering,  sampling,  and  testing.  Should  the 
purchaser  arrange  for  additional  inspection 
services,  such  services  will  be  for  the  account 
of  the  purchaser.  Any  disputes  shall  be 
settled  in  accordance  with  Provision  No. 
C.34.  Should  the  purchaser  not  arrange  for 
additional  services,  then  DOE's  findings  shall 
be  binding  on  the  purchaser. 

C.17  Delivery  documentation 

The  quantity  and  quality  determination 
shall  be  documented  on  the  SPR/PMO  Crude 
Oil  Delivery  Report  (SPRCODR).  SPRPMO-F- 
6110.2-14  (see  Exhibit  ]  for  copy  of  diis  form). 
The  SPRCODR  will  be  signed  by  the 
purchaser's  agent  to  acknowledge  receipt  of 
the  quantity  and  quality  of  crude  oil   . 
indicated.  In  addition,  for  vessel  deliveries, 
die  time  sUtement  on  the  SPRCODR  will  be 


signed  by  the  vessel's  Master  when  loading  is 
complete.  Copies  of  the  completed 
SPRCODR.  with  applicable  supporting 
docume.itation  (i.e.,  metering  or  tank  gauging 
tickets  and  appropriate  calculation 
worksheets),  will  be  furnished  to  the 
purchaser  and/or  the  purchaser's  authorized 
representative  after  completion  of  delivery 
They  will  serve  as  the  basis  for  invoicing 
and/or  reconciliation  invoicing  for  the  sale  of 
petroleum  as  well  as  for  any  associated 
services  that  may  be  provided. 

C.18  Contract  amounts  for  crude  oil 

The  contract  quantities  and  dollar  value 
stated  in  the  NA  are  estimates.  The  per  barrel 
unit  price  is  subject  to  adjustment  due  to 
variation  in  the  API  gravity  from  the 
published  characteristics.  In  addition,  due  to 
conditions  of  loading  and  shipping,  the 
quantity  actually  delivered  may  vary  by  -«-/ 
— 10  percent  for  each  DU.  However,  a 
purchaser  is  not  required  to  engage 
additional  vessels  if  sufficient  vessels  to  take 
delivery  of  at  least  90  percent  of  the  contract 
quantity  have  been  engaged. 

C.  19  Payment 

(a)  Payment  for  oil  delivered  shall  be  due 
no  later  than  10  days  after  the  date  of 
delivery 

(b)  Payment  shall  be  made  by  die  payment 
and  performance  guarantee  which  must  be 
either 

(1)  A  letter  of  credit  conforming  without 
exception  to  requirements  of  Provision  No. 
C.20.  and  Exhibit  H,  Payment  and 
Performance  Guarantee  -  Letter  of  Credit  and 
equal  to  100  percent  of  the  contract  amount: 
or 

(2)  An  advance  payment  by  cash  wire 
deposit,  made  in  accordance  with  the  wire 
transfer  instructions  in  Provision  No.  C.24 
and  equal  to  110  percent  of  the  contract 
amount 

(c)  The  purchaser  must  furnish  an 
acceptable  payment  and  performance 
guarantee  before  DOE  will  execute  the  NA. 
The  Contracting  Officer  will  inform  the  ASO 
by  telephone  that  the  guarantee  is  due  within 
a  period  which  may  be  as  short  as  5  business 
days.  The  Contracting  Officer  may,  at  his 
discretion,  send  a  confirming  telegram  of  the 
notification,  but  the  timeliness  of  receipt  for 
the  guarantee  is  determined  by  the  dale  of 
the  telephone  call. 

(d)  All  wire  deposit  and  letter  of  credit 
costs  will  be  borne  by  the  purchaser. 

(e)  The  Contracting  Officer  (who  may  act 
through  the  SPR/PMO  Planning  and  Financial 
Management  Division)  may  draw  against  this 
payment  and  performance  guarantee  at  any 
time  after  the  first  delivery  for  any  monies 
due  under  the  contract  for  petroleum 
delivered  and  at  any  time  for  any  other 
monies  owing  to  DOE  under  the  contract  no 
matter  how  the  debt  arose. 

C.20  Payment  and  performance  letters  of 
credit  -  general  requirements 

(a)  Each  letter  of  credit  must  conform 
without  exception  to  the  standard  letter  of 
credit  provided  as  Exhibit  H. 

(b)  DOE  does  not  require  information 
concerning  the  issuing  bank's  agreement  with 
its  customer.  Any  language  in  the  letter  of 
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credit  in  addition  to  that  ipedlied  in  Exhibit 
H  shall  make  the  letter  of  credit  anacceptable 
and  shall  be  cause  for  rejection  of  the  oflar. 

(c)  As  set  forth  in  Exhibit  H.  the  letter  of 
credit  provides  for  payment  to  DOC  by  wire 
transfer  of  funds  over  FEDWSE.  If  a  Istter  of 
credit  is  ^om  a  single  depoaitory  instituttoi, 
including  a  branch  or  an  agency  of  a  fbraign 
bank,  (hereinafter  referred  to  aa  '1>ank'*)  that 
bank  most  maintain  an  account  with  any 
Federal  Reserve  Bank  or  Bwndi[Ped)  and  be 
a  participant  in  the  Fed's  FEDWIKE  binds 
transfer  system.  If  the  letter  of  credit  is  issued 
by  a  syndicate  of  banks,  only  the  institution 
acting  as  agent  for  the  syndicate  and 
responsible  for  honoring  the  drafts  drawn 
under  the  letter  of  credit  must  my^^^^^iT^  a  Fed 
account  and  be  a  participant  in  FEDWIRE. 

(d)  OOE  reserves  the  i^t  to  request 
evidence  that  the  bank  official  signing  the 
letter  of  credit  is  authorized  to  do  so,  such  as 
a  confinning  telex,  tele{^ne  call,  or  letter 
from  another  bank  official,  or  other 
appropriate  evidence  as  determined  by  the 
Contracting  Officer. 

C-?7  Billing  and  payment  -  with  purchaser's  . 
letter  of  credit 

(a)  After  deUvery  of  the  SPR  petroleum  and 
compietian  of  tiie  deHvery  (iocumentation. 
the  Contracting  Officer  shall  prepare  an 
invoice  in  accordance  with  the  contract  and 
the  delivery  documentation. 

(b)  Upon  completion  of  the  invoice,  die 
SFIt/FMO  Planning  and  Financial 
Management  Division  shall  prepare  a  draft 
requesting  a  wire  transfier  of  funds  in 
accordance  with  the  letter  of  credit  and 
transmit  that  message  to  the  bank  issuing  the 
letter  of  credit  by  express  mail  or  telex,  or  via 
the  FEDWIRE  system.  On  the  date  specified 
in  the  draft  nominally  10  days  after 
completion  of  the  delivery  of  petroleum,  the 
bank  shall  use  the  wire  transfer  procedures 
specified  in  the  letter  of  credit  to  transfer  the 
invoiced  funds  to  the  account  of  the  U.S. 
Treasury.  If  the  draft  is  not  transmitted 
within  10  days  of  completion  of  delivery  of 
the  petroleum,  the  due  date  shall  be  the  next 
business  day  after  receipt  of  the  draft. 

(c)  The  SPR/FMO  shall  provide  copies  of 
the  invoices  to  the  purchaser  and  the  bank  by 
mail 

(d)  In  the  event  that  the  bank  refuses  to 
honor  the  draft  against  the  letter  of  credit  the 
purchaser  shall  be  responsible  for  paying  any 
interest  due  [see  Provision  No.  C.2S)  from  the 
due  date  specified  in  the  draft 

(e)  Within  30  calendar  days  after  final 
payment  nnder  the  contract  the  Contracting 
Officer  shall  authorize  the  cancellation  of  the 
letter  of  credit  and  shall  return  it  to  the 
purchaser. 


C.22  Billing  and  payment  -  with  purchaser's 
advance  payment 

(a)  If  the  offeror  elects  to  pay  in  advance, 
delivery  documentation  will  be  provided  to 
the  purchaser  after  each  delivery.  After  the 
last  delivery  under  the  contract  a 
reconcihation  billing  will  be  made.  If  money 
is  due  from  the  purdiaser  to  DOB,  an  invoice 
will  be  issued  to  the  purchaser  (see 
paragraph  (b)  below).  If  money  is  due  the 
purchaser,  a  Treasury  check  will  be  issued  in 
accordance  with  the  Treasury  Fiscal 
Requirements  Manual 


(b)  In  acoordanoe  «wlth  the  delivery 
documentation  and  the  contract  the 
ContracdBg  Offloar  shall  detamine  die 
amount  of  any  raoaodHatiaa  invoioe  and 
tranamit  it  to  the  paiduMar  by  expnas  mail, 
mail  or  talax.  A  piarttasiii  la  ifctrmnd  to  have 
received  ■ailart  invotees  on  the  second  day 
after  dwir  dispatch  and  telex  and  expraes 
mail  invoices  on  the  day  after  dtspatch. 
Recondliatian  faiTotoes  mast  be  paid  in 
accordance  wMk  noviaten  Na  CM  10 
business  days  after  the  ptndiaaer  is  deemed 
to  have  reortved  theoL 

C.23  Replacement  of  funds  in  the  payment 
and  petformoaoe  guarantee 

(a)  Payaeot  aad  perfonaanoe  guarantees 
must  be  SMiatained  in  fall  force  and  effect  to 
the  Contracting  Officer's  satisfaction  at  die 
following  minlmnm  levela  mtil  final  payment 
under  the  contract 

(1)  Letter  of  credU  at  100  percent  of  the 
contract  price  of  the  petroleum  remaining  to 
bepaidlbrmd 

(2)  Advance  payment  at  110  percent  of  the 
contract  price  of  the  petroleum  remaining  to 
be  deliveraL 

(b)  If  the  OentrarJing  Officer  draws  against 
the  letter  of  credit  or  makes  charges  against 
the  advance  payment  for  monies  owed  DOB 
for  oil  delivered,  for  liquidated  damages  or 
for  other  fands  doe  DOB,  the  purchaser  shall 
be  notified  within  24  hours  by  express  mail, 
mail  or  telex  of  the  fact  of  such  withcfrawal  or 
charge  and  the  amoont  thereof.  Purchaser  is 
deemed  to  have  received  a  mailed  notice  on 
the  second  business  day  after  ita  dispatch 
and  a  telex  or  expreea  mail  notice  the  next 
business  day  after  its  dispatch. 

(c)  in  the  event  that  a  draw  against  the 
payment  and  performance  guarantee  causes 
its  amount  to  fall  below  the  levels  spedfied 
in  (a)  above,  the  pvdiaser  ahall.  within  5 
business  days  after  it  ia  deemed  to  have 
received  notification  in  (b)  above,  replenish 
the  payment  and  pwfemianoa  guarantee  to 
thoee  leveia.  Such  repleniah  ment  shall  be 
made  either  by  the  wire  transfer  of  funds  in 
accordance  with  Provision  No.  C24,  or  by  die 
provision  of  a  new  letter  of  credit  or 
amendment  of  the  old  letter  of  credit  If  such 
replenishment  is  not  made  within  S  business 
days,  the  Contracting  Officer  may,  on  the  6di 
business  day.  without  prior  notice  to  the 
purchaser  widihoid  deliveries  under  the 
contract  and/or  terminate  the  contract  bi 
whole  or  in  part  for  dafiauh  under  Provision 
No.  C27. 

CJ4  Method  of  payments  -  general 

[a]  Notwithstanding  any  other  contract 
provision.  DOB  may  invoice  the  purchaser  at 
any  time  for  payment  of  monies  due  under 
the  contract  These  would  include  but  not  be 
limited  to,  interest  liquidated  damages, 
amounts  owing  for  any  services  provided  for 
under  the  contract  and  the  difference 
between  tlie  contract  price  and  price  received 
on  the  resale  of  undeUvered  petroleum  aa 
defined  in  IVovisian  Na  C27.  If  the  invoice  is 
for  delinquent  paymenta,  interest  shall  accrue 
fiom  the  date  of  the  delinquency  and  not 
from  the  invoice's  deemed  date  of  receipt  by 
purchaser. 

(b)  All-amounts  payable  by  the  purchaser 
in  excess  of  tljOOOjQO  shall  be  paid  by  wire 


transf «*  as  a  depoeit  to  the  account  of  die 
U.S.  TVeasoty  through  FBDWIRB.  Information 
which  must  be  indnded  on  each  wire  transfer 
is  specfiBed  in  Exhibit  L  fnstmctkm  Guide  iar 
FumiB  Thmsfer. 

(c)  I%]rments  in  amounts  less  than  tl,000.00 
shall  be  by  check  made  out  to  "U.S. 
Oepartaiant  of  &Mrg3r.'*8uch  payments  will 
be  se^  with  docuBentation  to  identify  the 
payer  and  puipoee  of  the  payment  to:  U.S. 
Department  of  BMrgy.  Strategic  Petnueom 
Reserve  Pio)ect  Management  Office,  Cnide 
Oil  Sales,  Planning  end  Financial 
Management  Qivisian.  MaU  Stop  PR-OSZ.  flOO 
Commerce  Road  Bast  New  Orleans, 
Louisiana  70123. 

(d)  DOE  may  designate  another  place, 
different  timing,  or  another  method  of 
payment  after  reasonable  written  notice  to 
the  purchaser. 

(e)  No  payment  due  D0B  hiereunder  shall 
be  subject  to  reduction  or  set-off  for  any 
claim  of  any  kind  against  the  United  States 
arising  independently  of  A*  contract 

(f)  If  a  purchaser  (Ssagraes  wjth  die 
amounts  invoiced  by  DOB.  the  purchaser 
immediatdy  shall  pay  the  amount  invoiced, 
and  notify  dw  Contncting  Officer  of  the 
basis  for  its  disagreement  The  Contracting 
Officer  will  receive  and  act  upon  any  such 
objection  asserted  at  any. time  prior  to  final 
payment  under  this  contract  Failure  to  agree 
to  any  adjustmant  shall  be  a  dispute,  and 
purdiaser  shall  file  a  dahn  prompdy  in 
accordance  with  Provision  No.  C34. 

C^  Interest 

Amounts  due  and  payable  by  the  purchaser 
or  its  bank  which  are  not  paid  in  accordance 
widi  the  provisions  governing  such  payments 
shall  bear  interest  from  the  date  due  imtil  the 
date  payment  is  received  by  die  Government 

Interest  shall  be  oonqrat«l  on  a  daily  basis. 
The  interest  rate  shall  be  to  accordance  with 
the  Current  Value  of  Pimds  rate  as 
established  by  the  Department  of  the 
Treasury  in  accordance  with  the  Debt 
Collection  Act  of  1982  and  published 
periodically  in  Bulletins  to  the  Treasury 
Fiscal  Requirements  Manual  and  in  the 
Federal 


C.26  Govenunent  optiontjf  payment  is  not 
received 

(a)  If  my  amount  owed  to  DOE  is  not  paid 
within  the  time  deadlines  specified  by  the 
applicable  provisiens,  the  Contracting  Officer 
may,  at  his  discretion,  take  the  following 
actions  either  simultaneously  or  in  any 
sequence  he  deeoss  appropriate,  with  or 
without  prior  notice  to  the  purchaser 

(1]  Invoice  the  purchaser  for  the  amount  on 
which  payment  is  delinquent  or  provide 
written  notice  that  payment  is  delinquent: 

(2)  Draw  against  the  letter  of  credit  for  all 
amounte  due  and  delmqoent: 

(9)  Apply  any  advance  poysMnt  received 
against  the  amount  due  and  delinquent; 

(4)  Withhold  all  or  any  part  of  future 
deliveries  wider  Ute  contract:  end/or 

(5)  Terminate  the  contract  fai  whole  or  in 
part,  for  purchaser  default  in  accordance 
with  Proviaion  Na  C,27. 

(b)  Any  disputes  will  be  setded  by  the 
Contracting  Officer  to  accordance  with 
Provision  No.  CS4. 
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(127  Tennination 

(a)  hnmediate  teminatian. 

(1)  The  Conlnetiag  Officer  may  teimuiate 
this  contract  in  whole  or  in  part  without 
liability  of  DOB.  by  written  notice  to  the 
purchaser  eOsctive  upon  ito  being  deposited 
in  the  U.S.  Postal  System  addressed  to  tte 
purdiaser  as  provided  in  Proviaion  No.  C33 
in  the  event  that  the  purdiaser  either  notifies 
the  Contracting  Officer  that  it  wiD  not  be  able 
to  accept  or  Mis  to  accept  any  delivery  line 
item  in  aooonlBace  with  tlw  tersm  of  the 
contract  Such  nottoe  ahall  kivite  the 
purchaser  to  snbait  infanaation  to  the 
Contrw:ting  Officer  as  to  the  leasons  for  the 
failure  to  accept  tha  delivery  line  item  ia 
accordance  urith  the  terma  of  the  contract 

(2)  Widiin  10  bnunesii  days  after  the 
issuance  of  the  notica  of  tennination,  die 
Contractiog  Officer  may  determine  tliat  such 
termination  was  a  temiiaalian  for  default 
under  subparagtapfa  (bKlHiil  of  this 
provision,  b  the  absence  of  information 
which  persuades  the  Contracting  Officer  that 
the  purchaser's  failure  to  accept  the  delivery 
line  item  was  excusable,  the  fact  of  such 
failure  may  lie  dm  basis  for  the  Contracting 
Officer  deteimining  the  purdiaser  to  be  in 
default  without  first  deteiminlag  under 
subparagrapka  (bM2)  and  (bN3)  whedier  such 
failure  was  excusable  under  tike  tenas  of  die 
contract  The  Contracting  Officer  shaO 
promptfy  give  the  purdiaaer  written  notice  of 
such  deJennimition, 

(3)  Any  immediate  teminatian  other  dian 
one  determined  to  be  a  termination  for 
default  in  accordaace  vnth  sulyaiagiBiili 
(a)(2)  and  para^aph  (b)  of  this  pravisian 
shall  be  a  termination  for  the  convenience  of 
DOE  without  liability  of  the  Government 

(b)  Termination  for  Default 

(1)  Subject  to  the  provisions  of 
subparapaphs  (bU2)  and  (b)(3).  the 
Contracting  Officer  may  terminate  die 
contract  in  whole  or  in  part  for  purchaser 
default  without  liability  of  DOE,  by  «mtten 
notice  to  the  purchaser,  effective  upon  its 
being  deposited  in  the  U.S.  Postal  System, 
addressed  to  the  purchaser  as  provided  in 
Provision  No.  C.33  in  the  event  that: 

_   (i)  The  Govenunent  does  not  receive 
payment  in  accordance  with  any  payment 
provision  of  the  contract 

(ii)  The  purchaser  fails  to  accept  delivery  of 
petroleum  in  accordance  widi  the  terms  of 
the  contract  or 

(iii)  The  purchaser  fails  to  compfy  wiA  any 
other  lenn  or  condition  at  the  contrad  withhi 
5  businsss  days  after  the  purrhaaw  is 
deemed  to  have  reoeivad  written  notice  of 
such  failure  from  the  Contracting  Officer. 

(2)  Except  with  respect  to  deCanhs  of 
subcontractora.  die  puichaaer  ahaO  not  be 
determined  to  be  in  default  or  be  charged 
with  any  liability  to  DOE  under 
circumstances  which  prevent  the  purchaser's 
acceptance  of  delivery  hoeunder  due  to 
causes  beyond  the  control  and  without  the 
fault  or  negligence  of  the  puirhaser  as 
determined  bg  the  Contnictiag  Ofi&cer.  Such 
causes  shall  include  but  are  not  bmfted  to: 

(i)  Acts  of  God  or  the  public  enemy: 
(ii)  Acts  of  the  Government  acting  in  its 

sovereign  or  contractual  capacity; 
(iii)  Fires,  floods,  earthquakes,  explosions. 

unusually  severe  weather,  or  other 

catastrophes;  or 


(iv)  Strikes. 

(3)  If  the  failura  to  perfonn  is  caasad  by  the 
default  of  a  subcomractoc  die  purchaser 
shall  not  be  detenalned  to  be  m  default  or  to 
be  liable  for  any  excess  coste  for  failure  to 
perform,  unless  the  supplies  or  services  to  be 
furnished  by  the  subcontrador  were 
obtainable  from  other  sources  in  sufficient 
time  to  peiaiit  die  purchaser  to  meet  the 
delivery  schodule.  it 

(i)  Such  default  arises  out  of  causes  beyond 
the  control  of  the  purchaser  and  its 
subcontrador,  and  without  the  fault  or 
negligence  of  either  of  them:  or 

(ii)  Such  default  arises  out  of  causes  within 
the  control  of  a  tranaportetion  subcontractor, 
not  an  affiliate  of  die  purchaser,  hired  to 
transport  the  purchaser's  petroleum  by  vessel 
or  pipeline,  and  such  causes  are  beyond  the 
purchaser's  control,  without  the  faiiit  or 
negligence  of  the  purchaser,  and 
notwithstanding  the  best  efforte  of  the 
purchaser  to  avoid  default 

(4)  In  the  event  that  the  contract  is 
terminated  in  whole  or  in  part  far  default  the 
purchaser  shaB  be  liable  to  DCffi  for 

(i)  The  difference  between  the  contrad 
price  on  the  contrad  termination  date  and 
any  lesser  price  the  Contracting  Officer 
obtained  upon  resale  of  the  petroleum:  and 

(ii)  Liquidated  damages  as  ^>ecified  in 
Provision  No.  C.29  as  fixed,  agreed, 
liquidated  damages  for  each  day  of  delay 
until  the  petroleum  is  delivered  to  a 
purchaser  under  either  a  resolidtetion  for  the 
sale  of  the  quantities  of  oil  defaulted  on.  or  a 
NS  issued  after  the  date  of  default  which 
specifies  that  it  is  for  the  sale  of  quantities  of 
oil  defaulted  oa  In  no  event  shall  liquidated 
damages  be  aaaessad  for  mere  than  30  days. 

(5)  In  the  event  that  the  Government 
exerdses  ite  li^t  of  teniinatian  for  default 
and  it  is  later  determined  diat  the  purchaser's 
failure  to  perform  was  excused  in  accordance 
with  subparagraphs  (3^  and  (3).  the  ri(^ito  and 
obligations  of  the  parties  shall  be  fte  same  as 
if  such  terminatioD  waa  a  tennination  for 
convenience  without  liability  of  the 
Government  under  parapaph  (c). 

(c)  Tennination  for  convenieBce. 

(1)  In  addition  to  any  other  right  or  remedy 
provided  for  in  the  contract  the  Government 
may  terminate  this  contract  at  any  time  in 
whole  or  in  part  «vhenever  the  Contracting 
Officer  shall  determine  that  sachftermination 
is  in  the  best  inteiest  of  the  Government 
Such  termination  shall  be  ari&onl  liabilify  of 
the  Govemaarat  if  such  terminatinn  ariaes  oat 
of  causes  specified  in  (a)(1)  or  (b)(1)  above. 
acts  of  the  Government  in  ito  aovereipi 
capacity,  or  causes  beyond  the  contrd  and 
without  the  fault  or  negligeace  of  the 
Government  its  contradors  (other  dian  die 
purchaser  of  SPR  crude  oil  under  dus 
contract)  and  agents.  For  any  odwr 
termination  far  ooavenianoe.  the  Government 
shall  be  liable  far  such  rsasonable  coste 
incurred  by  the  purchaser  ia  preparing  to 
perform  the  contract,  but  under  no 
circumstances  shall  the  Govcmment  be  liable 
for  consequential  damages  or  loet  profite  as 
the  result  of  such  termination, 

(2)  The  purdiaser  twill  be  given  immediate 
written  notice  of  any  decrease  of  petroleum 
deliveries  greater  than  10  percent  or  of 
tennination,  under  this  paragraph  (c).  The 


termination  or  reduction  shall  be  effective 
upon  its  notice  being  deposited  to  the  VS. 
Postal  System  unless  otherwise  specified  in 
the  notice.  The  porchaaer  is  dasiai  A  to  have 
received  a  aiailad  notice  on  the  second  dey 
after  its  dispatch  and  a  telex  or  expieaa  mail 
notice  on  the  day  after  dispatch. 

(3)  Teiminatioii  far  the  oonveniencs  of  the 
Government  shall  not  excuse  the  purchaser 
from  liquidated  daaiages  accruing  prior  to  the 
effective  date  of  the  termination. 

(d)  Nothing  herein  contained  shall  limit  die 
Government  in  the  enforcement  of  any  legal 
or  equitable  remedy  which  it  might  otherwise 
have,  and  a  waiver  of  any  particular  cause 
for  termination  shall  not  prevent  termination 
for  the  same  cause  occurring  at  any  other 
time  or  for  any  odier  cause. 

(e)  In  the  event  that  the  Government 
exercises  its  ri^t  of  termination,  as  provided 
in  paragraphs  (a),  (b),  or  (c)(1)  above,  the 
Contracting  Officer  may  sell  any  undelivered 
petroleum  under  such  terms  and  conditions 
as  he  deems  appropriate. 

(f)  DOE'S  abibty  to  deliver  petroleum  on 
the  date  on  which  the  defaulted  purchaser 
was  scheduled  to  accept  dehvery,  under 
another  contract  awarded  prior  to  the  date  of 
the  contractor's  default  shall  not  excuse  a 
purchaaer  that  has  been  termiiialed  for 
default  from  either  liquidaled  damagns  or  the 
difference  between  the  contiad  price  and 
any  lesser  price  obtained  on  resale. 

(g)  Any  diaagrcamant  with  reaped  to  die 
amount  due  the  Government  for  either  resale 
costs  or  Hqnidaled  daaswges  shall  be  decaaed 
to  be  a  dispute  and  wiU  be  decided  by  the 
Contracting  Officer  pursuant  to  Provision  No. 
C.34. 

(h)  The  term  "subcontractor"  or 
"subcontractors"  indndes  subcontractors  at 
any  tier. 

C.28  Other  Government  remedies 

(a)  The  Government's  rights  under  this 
provision  are  in  addition  to  any  other  right  or 
remedy  available  to  it  by  law  or  by  virtue  of 
this  contract 

(b)  The  Government  may,  without  liability 
on  its  part,  withhold  deliveries  of  petroleum 
under  this  contract  or  any  other  contract  the 
purchaser  may  have  with  DOE  if  payment  is 
not  made  in  accordance  with  this  contract 

(c)  If  the  purchaser  fails  to  take  delivery  of 
petroleum  in  accordance  with  the  delivery 
schedule  developed  under  the  terms  of  the 
contract,  and  such  tardiness  is  not  excused 
imder  the  terms  of  Provision  No.  G27,  but  the 
Government  does  not  elect  to  terminate  that 
item  for  default  the  purchaaer  nonetheless 
shall  be  liable  to  the  Government  for 
liquidated  Aamag—  in  the  amount 
established  by  Provision  No.  C.29  for  each 
calendar  day  erf  delay  or  fradian  thereof  until 
such  time  as  it  accepta  delivery  of  the 
petroleum.  In  no  event  shall  such  damages  be 
assessed  for  longer  than  30  days.  No 
purchaser  that  fails  to  pei'farm  in  accordance 
with  the  tenns  of  the  contrad  shall  be 
excused  from  Uabitity  for  Hqnidated  damages 
by  virtue  of  die  fact  diat  OOE  is  able  to 
deliver  petroleum  on  the  date  on  which  the 
non-peifciiming  purchaaer  was  scheduled  to 
accept  delivery,  under  another  contract 
awarded  prior  lo  the  date  of  default. 
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C^  Liquidated  damages 

(a)  In  case  of  failure  on  the  part  of  the 
purchaser  to  perform  within  the  time  fixed  in 
the  contract  or  any  extension  thereof,  the 
purchaser  shall  pay  to  the  Govermnent 
liquidated  damages  in  the  amount  of  1 
percent  of  the  contract  price  of  the 
undelivered  petroleum  per  calendar  day  of 
delay  or  fraction  ther«of  in  accordance  with 
paragraph  (b)  of  Provision  No.  C.27  and 
paragraph  (c)  of  Provision  No.  C28. 

(b)  As  provided  in  (a)  above,  liquidated 
damages  will  be  assessed  for  each  day  or 
fraction  thereof  a  ptvchaser  is  late  in     j 
accepting  delivery  of  petroleum  in  I 
accordance  with  this  contract  unless  such 
tardiness  is  excused  under  Provision  No. 
C27.  For  petroleum  to  be  liAed  by  vessel, 
damages  will  be  assessed  in  the  event  that 
the  vessel  has  not  commenced  loading  by 
11:59  p.m.  on  the  second  day  following  the 
last  day  of  the  3-day  delivery  %vindow 
established  under  Provision  No.  C.5.  unless 
the  vessel  has  arrived  in  roads  and  its  Master 
has  presented  a  notice  of  readiness  to  the 
Coveniment  or  its  agents.  Liquidated 
damages  shall  continue  until  the  vessel 
presents  its  notice  of  readiness.  For        | 
petroleum  to  be  moved  by  pipeline,  if 
delivery  arrangements  have  not  been  made 
by  the  last  day  of  the  month  prior  to  delivery, 
tiquidated  damages  shall  commence  on  die 
3rd  day  of  the  debveiy  month  until  such 
delivery  arrangements  are  completed;  if 
delivery  arrangementa  have  been  made,  then 
liquidated  damages  sfaall  be^  on  the  3rd 
day  after  the  scheduled  delivery  date  if 
delivery  is  not  commenced  and  shall  continue 
until  delivery  is  commenced. 

(c)  Any  disagreement  with  respect  to  the 
amount  of  liquidated  damages  due  the 
Govenmient  will  be  deemed  to  be  a  dispute 
and  will  be  decided  by  the  Contracting 
Officer  pursuant  to  Provision  No.  C.34. 

CJO  Failure  to  perfomt  under  SPR  contracts 

In  addition  to  the  usual  debarment 
procedures.  10  CFR  B2S.3  provides  procedures 
to  make  purchasers  that  fail  to  perform  in 
accordance  with  these  provisions  ineligible 
for  future  contracts. 

C.31  Government  options  in  case  of 
impossibility  of  performance 

(a)  In  the  event  that  DOE  is  unable  to 
deliver  petroleum  contracted  for  to  the 
purchaser  due  either  to  events  beyond  the 
control  of  the  Government  inducting  actions 
of  the  purchaser,  or  to  acts  of  the 
Government  its  agents,  its  contractors  or 
subcontractors  at  any  tier,  the  Government  at 
its  option  may  do  either  of  the  following: 

(1)  Terminate  for  the  cravenience  of  the 
Government  under  Provision  No.  C.27;  or 

(2)  Offer  different  SPR  crude  oil  streams  or 
delivery  times  to  the  purchaser  in 
substitution  for  those  specified  in  the 
contract 

(b)  In  the  event  that  a  different  a>R  crude 
oil  stream  than  originally  contracted  for  is 
offered  to  the  purchaser,  the  contract  price 
will  be  negotiated  between  the  parties.  In  no 
event  shall  the  negotiated  price  be  less  than 
the  minimum  acceptable  price,  if  established 
for  the  same  or  similar  crude  oil  streams  in 
the  most  recent  NS  or  determined  after  the 
opening  of  offers. 


(c)  DOE'S  obligation  in  such  circumstances 
is  to  use  its  best  efforts,  and  DOB  under  no 
circumstances  shall  be  liable  to  the  purchaser 
for  damages  arising  from  DOE's  failure  to 
offer  alternate  9>R  crude  oil  streams  or 
delivery  times. 

(d)  If  the  parties  are  unable  to  reach 
agreement  as  to  price,  crude  oil  streams  or 
delivery  times,  DOE  may  terminate  the 
contract  for  the  convenience  of  the 
Government  under  Provision  No.  27. 

C32  Limitation  of  Government  liability 

DOE'S  obligation  under  these  SSPs  and  any 
resultant  contract  is  to  use  its  best  efforts  to 
perform  in  accordance  therewith.  The 
Government  under  no  drcumstancea  shall  be 
liable  thereunder  to  die  purchaser  for  the 
conduct  of  the  Government's  contractors  or 
subcontractors  or  for  Indirect,  consequential, 
or  special  damages  arising  from  its  conduct 
except  as  provided  herein;  neither  shall  the 
Government  be  liable  thereunder  to  the 
purchaser  for  any  damages  due  in  whole  or  in 
part  to  causes  beyond  the  control  and 
without  the  fault  or  negligence  of  the 
Government,  including  but  not  restricted  to, 
acts  of  God  or  public  enemy,  acts  of  the 
Government  acting  in  its  sovereign  capacity, 
fires,  floods,  earthquakes,  explosions, 
imusually  severe  weather,  other  catastrophes, 
or  strikes. 

C33  Notices 

(a)  Any  notices  required  to  be  given  by  one 
party  to  the  contract  to  the  other  in  writing 
shall  be  forwarded  to  the  addressee,  prepaid, 
by  U.S.  registered,  return  receipt  requested 
mail,  express  mail,  telegram,  or  telex.  Parties 
shall  give  each  other  written  notice  of 
address  changes. 

(b)  Notices  to  the  purchaser  shall  be  ' 
forwarded  to  the  purchaser's  address  as  it 
appears  in  the  offer  and  in  the  contract. 

(c)  Notices  to  the  Contracting  Officer  shall 
be  forwarded  to  the  following  address;  U.S. 
Department  of  Energy,  Strategic  Petroleum 
Reserve,  Project  Management  Office, 
Procurement  and  Sales  Division.  Mail  Stop 
PR-esi,  900  Commerce  Road  East  New 
Orleans,  Louisiana  70123. 

CM  Disputes 

(a)  This  contract  is  subject  to  the  Contract 
Disputes  Act  of  1978  (41  U.S.C.  Section  601  et 
seq.).  If  a  dispute  arises  relating  to  the 
contract,  the  purchaser  may  submit  a  claim  to 
the  Contracting  Officer,  who  shall  issue  a 
written  decision  on  the  dispute  in  the  manner 
specified  in  48  CFR  1-33.211. 

(b)  "Claim"  means: 

(1)  A  written  request  submitted  to  the 
Contracting  Officer 

(2)  For  payment  of  money,  adjustment  of 
contract  terms,  or  other  relief; 

(3)  Which  is  in  dispute  or  remains 
unresolved  after  a  reasonable  time  for  its 
review  and  disposition  by  the  Government; 
and 

(4)  For  which  a  Contracting  Officer's 
decision  is  demanded. 

(c)  In  the  case  of  dispute  requests  or 
amendments  to  such  requests  for  payment 
exceeding  SSaoOO,  the  purchaser  shall  certify 
at  the  time  of  submission  as  a  claim,  as 
follows: 


I  certify  that  the  claim  is  made  in  good 
faith,  that  the  supporting  data  are  current 
accurate  and  complete  to  the  best  of  my 
knowledge  and  belief  and  that  the  amount 
requested  accurately  reflects  the  contract 
adjustment  for  which  the  purchaser  believes 
the  Government  is  liable. 

Purchaser's  name    

Signature  

■ntle — 

(d)  The  Government  shall  pay  to  the 
purchaser,  interest  on  the  amount  found  due 
to  the  purchaser  on  claims  submitted  under 
this  provision  at  the  rate  established  by  the 
Department  of  the  Traasury  from  the  date  the 
amount  is  due  mtil  the  Government  makes 
payment  The  Contract  Disputes  Act  of  1978 
and  the  Prompt  Payment  Act  adopt  the 
interest  rate  established  by  the  Secretary  of 
the  Treasury  under  the  Renegotiation  Act  as 
the  basis  for  computing  interest  on  money 
owed  by  the  Government.  This  rate  is 
published  semi-annually  in  the  Federal 
Register. 

(e)  The  purchaser  shall  pay  to  DOE, 
interest  on  the  amount  found  due  to  the 
Government  and  unpaid  on  claims  submitted 
under  this  provision  at  the  rate  specified  in 
Provision  No.  C.25  from  the  date  the  amount 
is  due  until  the  purdiaser  makes  payment. 

(f)  The  decision  of  the  Contracting  Officer 
shall  be  final  and  conclusive  and  shall  not  be 
subject  to  review  by  any  forum,  tribunal,  or 
Government  agency  unless  an  appeal  or 
action  is  commenced  within  the  times 
specified  by  the  Contract  Disputes  Act  of 
197a 

(gj  The  purchaser  shall  comply  with  any 
decision  of  the  Contracting  Officer  and  at  the 
direction  of  the  Contracting  Officer  shall 
proceed  diligently  with  performance  of  this 
contract  pending  final  resolution  of  any 
request  for  relief,  claim,  appeal,  or  action 
related  to  this  contract 

C.3S  Assignment 

The  purchaser  shall  not  make  or  attempt  to 
make  any  assignment  of  a  contract  which 
incorporates  these  SSPs  or  any  interest 
therein  contrary  to  the  provisions  of  Federal 
law,  including  \he  Anti-Assignment  Act  (41 
U.S.C.  15),  which  provides; 

No  contract  or  order,  or  any  interest 
therein,  shall  be  transferred  by  the  party  to 
whom  such  contract  or  order  is  given  to  any 
other  party,  and  any  such  transfer  shall  cause 
the  annulment  of  the  contract  or  order 
transferred,  so  far  as  the  United  States  are 
concerned.  All  rights  of  action,  however,  for 
any  breach  of  such  contract  by  the 
contracting  parties,  are  reserved  to  the 
United  States. 

€.38  Order  of  precedence 

In  the  event  of  an  inconsistency  between 
the  terms  of  the  various  parts  of  this  contract 
the  inconsistency  shall  be  resolved  by  giving 
precedence  in  the  following  order 

(a)  The  NA  and  written  modifications 
thereto; 

(b)  The  NS: 

(c)  Those  provisions  of  the  SSPs  (as 
published  in  the  Federal  Regislar),  made 
applicable  to  the  contract  by  the  NS; 
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(d)  The  instructions  to  the  SPR  Sales  Offer 
Form;  and 

(e)  The  successful  offer. 

€.37  Gratuities 

(a)  The  Government,  by  written  notice  to 
the  purchaser,  may  terminate  the  right  of  the 
purchaser  to  proceed  under  this  contract  if  it 
is  found,  after  notice  and  hearing,  by  the 
Secretary  of  Energy  or  his  duly  authorized 
representative,  that  gratuities  (in  the  form  of 
entertainment,  gifts,  or  otherwise)  were 
offered  by  or  given  by  the  purchaser,  or  any 
agent  or  representative  of  the  purchaser,  to 
any  officer  or  employee  of  the  Government 
with  a  view  toward  securing  a  contract  or 
securing  favorable  treatment  with  respect  to 
the  awarding,  amending,  or  making  of  any 
determinations  with  respect  to  the  performing 
of  such  contract;  provided,  that  the  existence 
of  the  facts  upon  which  the  Secretary  of 
Energy  or  his  duly  authorized  representative 
makes  such  findings  shall  be  in  issue  and 
may  be  reviewed  in  any  competent  court. 


(b)  In  the  event  that  this  contract  is 
terminated  as  provided  in  paragraph  (a) 
hereof,  the  Government  shall  be  entitled  (1) 
to  pursue  the  same  remedies  against  the 
purchaser  as  it  could  pnrsoe  in  the  event  of  a 
breach  of  the  contract  by  purchaser,  and  (2) 
as  a  penalty  in  addition  to  any  other  damages 
to  which  it  may  be  entitled  by  law,  to 
exemplary  damages  in  an  amount  (as 
determined  by  the  Secretary  of  Energy  or  his 
duly  authorized  representative)  which  shall 
not  be  less  than  three  nor  more  than  10  times 
the  cost  incurred  by  the  purchaser  in 
providing  any  such  gratuities  to  any  such 
officer  or  employee. 

(c)  The  rights  and  remedies  of  the 
Government  provided  in  this  clause  shall  not 
be  exclusive  and  are  in  addition  to  any  other 
rights  and  remedies  provided  by  law  or  under 
this  contract. 

€.38  Off icials  not  to  benefit 

No  member  of  or  delegate  to  Congress,  or 
resident  commissioner,  shall  be  admitted  to 


any  share  or  part  of  this  contract  or  to  any 
benefit  that  may  arise  therefrom;  but  this 
provision  shall  not  be  construed  to  extend  to 
this  contract  if  made  with  a  corporation  for 
its  general  benefit. 

EXHIBITS: 

A  -  SPR  Sales  Offer  Form 
B  -  Sample  Notice  of  Sale 
C  -  Solicitation,  Offer  and  Award  -  Standard 

Form  33 
D  -  SPR  Crude  Oil  Stream  Characteristics 
E  -  SPR  Delivery  Point  Data 
F  -  Reserved 

G  •  Offer  Guarantee  -  Letter  of  Credit 
H  -  Payment  and  Performance  Guarantee  - 

Letter  of  Credit 
I  -  Instruction  Guide  for  Funds  Transfer  ^ 

Messages  to  Treasury 
)  -  Form  SFKPMO-F-6110.2-14  -  SPR  Crude  Oil 

Delivery  Report 
K  -  Offer  Guarantee  Calculation  Worksheet 
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INSTRUCTIONS 

1 .  Identification   Number 

Individuals  enter  social  security  number  Businesses  enter  employer/taxpayer  ID. 
Include  dashes. 

2.  Master  Line  Item  (MLI) 

Offerors  may  bid  on  one  or  more  M.\s,  but  may  not  meke  alternate  bids  on  separate 
master  line  items  (i.e.,  the  offer  may  not  state  1.000.000  barrels  from  either  MU 
001.  or  MLI  002). 

3. Maximum  MLI  QuantHy  (MAXQ) 

For  each  MLI  offered  against,  offers  shall  state  here,  in  thousands  of  barrels,  the 
number  of  barrels  which  the  offeror  seeks  to  purchase  on  the  MLI.  regardless  of 
delivery  method.  The  maximum  MLI  quantity  shall  be  not  less  than  the  DOE's 
minimum  quantity  as  stated  in  the  Notice  d  Sale  (NS). 

4.  Delivery  Line  items  (DU) 

Applicable  DLI  delivery  methods  are  as  follows. 

DU  A  Pipeline  delivery  from  first  terminal 

DUB.C.D  Tanker  delivery  from  first  terminal 

OLIE,F,G  Barge  delivery  from  first  terminal 

OUH  Pipeline  delivery  from  second  terminal 

DLI  U.K  Tanker  delivery  from  second  terminal 

DLI  A  and  H  nominally  have  a  30-day  delivery  period.  Vessel  DLIs  B.E  and  I  have 
ten  day  delivery  periods  nominally  from  the  1st  to  the  10th;  C.  F  and  J  cover  the 
1 1th  to  the  20th:  and  D.  G  and  K  cover  ttte  21st  to  the  last  day  of  the  period  of  sale. 
Not  all  DLIs  may  be  available  on  a  particular  MLI.  For  example,  barges  are  altowed 
only  at  the  Sun  Terminal  barge  docks  (with  certain  limited  exceptions,  see  SSP  No. 
C.8).  Therefore,  only  MLI  004  and  MLI  005  have  DLIs  E,  F  and  G.  Buyers  are 
cautioned  to  read  the  NS  carefully  as  it  may  alter  the  period  of  time  covered  by  each 
DLI  if  the  period  of  sale  does  not  correspond  to  a  calendar  month.  This  is  most 
likely  to  occur  in  the  first  sales  cyde  of  a  drawdown.  For  example,  the  NS  may  alter 
DLIs  B.  C,  0.  E.  F.  G.  I.  J  and  K  to  cover  approximately  15  days  instead  of  10.  or  if 
the  period  of  sale  nins  from  the  middle  of  one  month  to  the  middle  of  the  next.  DLIs 
B.  E  and  I  may  be  designated  as  covering  the  15th  to  2Sth  of  the  first  month,  etc. 

5.  Unit  Price  (UP$$) 

The  offer  shall  state  the  offered  price  per  barrel  on  each  DLI  for  which  the  offer 
indicates  a  desired  DLI  quantity.  The  offer  may  state  either  the  same  unit  price  for 
different  DLIs  or  different  unit  prices.  DOE  will  award  the  highest  price  first.  Prices 
may  t>e  stated  to  one^iundredths  of  a  cent  ($0.0001),  but  in  no  smaller  fraction 
thereof. 

6. Delivery  Preference  (P) 

Where  the  offer  has  the  same  unit  price  for  two  or  more  DLIs.  the  offer  may  indicate 
the  offeror's  order  of  preference  for  delivery  method  and  period  (1st,  2nd,  3rd,  etc.). 


H  the  offer  does  not  indicate  a  preference.  DOE  wiU  select  the  DLI(s)  to  be  awarded 
at  its  discretion. 

7.  Desired  DU  QuantHy  (DESO)  * 

Offers  must  indicate  at  least  one  desired  DLI,  stating(in  thousands  of  barrels)  the 
number  of  barrets  which  the  offeror  will  accept  by  the  delivery  method  and  durilt^  the 
delivery  period  establistied  for  that  DLI.  An  offeror  may  indicate  a  willingness  to 
accept  alternate  delivery  methods  or  delivery  periods.  An  offeror  may  request  all, 
part  or  none  of  the  offer's  maximum  MLI  quantity  on  any  particular  DLL  A  total  of  all 
the  offeror's  desired  DLI  quantities  should  total  at  least  the  maximum  MLI  quantity, 
but  coukj  exceed  the  maximum  MLI  quantity  if  the  offeror  is  willing  to  accept 
alternate  delivery  methods  or  periods.  For  example,  the  offer  coukf  state: 

MLI:  001 

Maximum  MLI  Quantity:  1.000 

Desired  DLI  Quantities. 
DLI  0018:  1.000 
-   DLI001C:  1.000  '  . 

DLI001D-  1,000 
This  would  indicate  the  offeror  would  be  willing  to  accept  one  million  barrels  of  Bryan 
Mound  sweet  to  be  delivered  to  its  vessels  either  from  the  1st  through  the  10th,  the 
1 1  th  through  the  20th,  or  21  st  through  the  end  of  the  month. 

a.  Minimum  Contract  Quantity  (MINQ) 

For  each  DLI  on  which  an  offer  is  made,  the  offeror  shouU  indicate  his  willingness  to 
accept  as  little  as  OOE's  specified  minimum  contract  quantity  for  that  DLI  by 
marking  the  y  block,  or  unwillingness  to  accept  less  than  the  DESQ  for  that  DLl  by 
marking  the  'N'  bkx*.  If  neither  y  or  'N'  is  indkated.  the  offer  wiU  be  evaluated  as 
though  the  offeror  had  indicated  a  "Y"  DOE  only  will  award  less  than  the  offerors 
desired  DLI  quantity  if  «n  offer  is  otherwise  successful,  but  the  quantity  whk:h  DOE 
has  available  for  award  is  less  than  sakl  desired  DLI  quantity  or  award  of  the  desired 
quantity  woukf  cause  the  offeror's  MAXQ  on  the  MLI  to  be  exceeded. 

9. Total  Price 

The  offer  shall  calculate  the  total  price  (desired  DLI  quantity  times  unit  price)  for 
each  DLI  on  whefi  an  offer  is  made.  The  offeror  is  reminded  that  DESQ  is  stated  m 
thousands  of  tiarrels. 

10.  Offer   Guarantee 

The  amount  of  the  offer  guarantee  ts  $10  miUbn  dollars  or  5  percent  of  the  maximum 
potential  contract  amount,  whichever  is  less.  The  maximum  potential  contract 
amount  is  the  sum  of  the  products  determined  by  multiplying  the  offer's  maximum , 
purchase  quantity  for  each  MLI  times  the  highest  offer  prices  that  the  offeror  woukj 
have  to  pay  for  that  MLI  it  the  offer  is  successful.  To  assist  in  this  calculation, 
instructnns  and  a  worksheet  are  available  at  Exhibit  K.  Submission  ol  the 
worksheet  is  not  mandatory. 
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Social  Security  Number  or 
Employer/Taxpayer  ID 


OFFER 


NOTICE  OF 
SALE  NUMBER 


MU  -  MASTER  LINE  ll^M  NUMBER  (INSTRUCTION  2) 
DLI  -  DELIVERY  LINE  ITEM  (INSTRUCTIONS  4  AND  7) 
UP$$- UNIT  PRICE  (U.S.  IVBBL  (INSTRUCTIONS) 
P  -  PREFERENCE  (INSTRUCTION  6) 


DLI  P 


MU 


olo  1 


BRYAN  MOUND  SWEET 


MAXQ 


UP$$ 


DESQ 


MING 
Y    N 


TOTAL  PRICE 
(UP$$xDESO) 


A 

A 

- 

B 

C 

D 

f 

H 

A 

1 

J 

K 

A 

MAXQ  -  MAXIMUM  MLI  QUANTITY  (1000  BBL)  (INSTRUCTION  3) 
DESQ  -  DESIRED  DLI  QUANTITY  (1000  BBL)  (INSTRUCTION  7) 
MINQ  .  MINIMUM  CONTRACT  QUANTITY  (INSTRUCTION  8) 


MLI    0  0  2    BRYAN  MOUND  SOUR 


MAXQ 
DLI   P  UP$$ 


DESQ 


A 

4 

B 

A 

C 

A 

D 

f 

H 

1 

^ 

J 

A 

K 

4 

MINQ 
Y  N 

TOTAL  PRICE 
(UPllxOESQ) 


$ 

$ 

$ 

$ 

$ 

$ 

$ 

I 

f 


-< 

i 


MU 

MAXQ 
DLI  P  UP$$ 


03 


BRYAN  MOUND  MAYA 


DESQ 


MINQ 
Y  N 


A 

^ 

B 

^ 

C 

* 

D 

k 

TOTAL  PRICE 
(UP$$xDESQ) 


DLI   P 


MU 


MAXQ 


0  04 


WEST  HACKBERRY  SWEET 


UP$$ 


DESQ 


MINQ 
Y  N 


A 

4 

— 

— 

B 

^ 

C 

^ 

D 

i 

E 

f 

F 

4 

G 

4 

$ 


TOTAl  PRICE 
(UPSSxDESQ) 
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Social  Security  Number  or 
Employer/Taxpayer  10 


OFFER 


MLI  -  MASTER  LINE  ITEM  NUMBER  (INSTRUCTION  2) 
DLI  -  OaiVERY  LINE  ITEM  (INSTRUCTIONS  4  AND  7) 
UP$$  -  UNIT  PRICE  (U.S.  SyBBL  (INSTRUCTION  5) 
P  .  PREFERENCE  (INSTRUCTION  6) 


DLI   P 


MU  |0|0|5|  WEST HACKBERRY SOUR 


DLI 

p 

UP$$ 

DESQ 

MMQ 
Y   N 

TOTAL  PRICE 
(UP$$xOESQ) 

A 

^ 

$ 

B 

^ 

$ 

C 

^ 

$ 

D 

^ 

$ 

E 

^ 

$ 

F 

^ 

$ 

G 

A 

$ 

MLI 


0  07 


BAYOU  CHOCTAW  SWEET 


MAXQ 


mi 


UP$$ 


DESQ 


MINQ 
Y  N 


A 

A 

^ 

- 

B 

C 

« 

D 

TOTAL  PRICE 
(UP$$xOESQ) 


DLI   P 


NOTICE  OF 
SALE  NUMBER 


CI 


MAXQ  -  MAXIMUM  MLI  QUANTITY  (1000  BBL)  (INSTRUCTION  3) 
DESQ  -  DESIRED  DLI  QUANTITY  (1 000  BBL)  (INSTRUCTION  7) 
MINQ  -  MINIMUM  CONTRACT  QUANTITY  (INSTRUCTION  8) 


MU 


MAXQ 


0|0|6|  WEEKS 

1 1 1 1  M  1 

UP$$ 


DESQ 


A 

A 

B 

f 

C 

D 

A 

MINQ 
Y   N 

TOTAL  PRICE 
(UP$$xDESQ) 


MLI 


MAXQ 


008 


BAYOU  CHOCTAW  SOUR 


DLI 

p 

UP$$ 

DESQ 

A 

A 

B 

C 

D 

MINQ 
Y   N 

TOTAL  PRICE 
(UP$$xDESQ) 


$ 


$ 


By  signing  below  the  offeror  certifies  agreement  without  exception  to  all 
terms  and  conditions  appHcdble  to  this  sale  and  that  the  maximum  potential 
contract  amount  ^Instruction  10)  is  $ 


SIGNATURE  OFFEROR  or  AGENT 


COMPANY  NAME 


IS 

Z 

o 


2 


to 


n 

OD 

09 

9 


a 
o 
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Exhibit  B— Sample  Notice  of  Sale  (N*S) 

1.  NS  No.  DE-NS-96-«4P010001  M 
issued  (date)  for  sale  of  Strategic 
Petroleum  Reserve  (SPR)  crude  oil.  AH 
references  to  "Provision  No."  refer  to  tie 
Standard  Sales  Provisions  (SSPs) 
published  in  the  Federal  Register  (date). 
All  provisions  are  applicaUe  to  this  safe 
except  that  provision  No(s).  (give 
number  or  numbers)  are  changed  to 
read:  (give  changes).  Addttional 
provisions  are  hereby  added  (give  new 
numbers  which  do  not  duidicate  others 
in  SSPs)  which  read:  (give  text). 

Note.— Should  the  SSP»  be  extensively 
changed,  the  Notice  of  Sale  (NS)  Buy  inchiila. 
for  information  purposes  only,  a  complete 
text  of  the  SSPs  as  modified  fer  the  sale. 
Offerors  are  cautioned,  however,  Aat  these 
complete  text  SSPs  have  no  cortractual 
status  and  that  in  the  event  of  any 
inconsistencies,  the  published  SSPs  and  the 
NS  shall  establish  the  terms  and  ctmditians 
for  the  sate. 

2.  Offers  and  offer  guarantees  must  be 


,  iHA  JiA\'' 


>^f! 


received  by  1:00  p.m.  local  time  on 
(date)  at  addresses  for  mailed  and 
handcarried  offers  given  in  SSPs. 

3.  Offerors  must  give  names, 
addresses  tuid  telephone  numbers, 
inckding  area  codes,  for  authorized 
representative  of  the  offeror  with  whom 
the  Govenunent  may  conduct  any 
necessary  diKussions. 

4.  Direct  questions  regarding  NS  to 
(name  of  individual),  telephone  (504) 
794-4226.  Collert  calls  wfll  not  be 
accepted. 

5.  ^fatter  Line  Item  (MLQ  numbets 
given  herein  refer  to  diose  schodiriee 
attached  as  Exhibit  A  of  tfie  SBP%.  The 
quantities  for  each  MLI  offered  fot  sale 

are  as  foUows:  MLI  OOl: bbta; 

MLI  002  not  offered  this  sole;  MLI  009: 

bbk;MU604: Mle; 

KfiJ  00&  not  offered  this  sale;  MU  OOft 

■ot  offeied  this  sale;  MLI  007: 

bblsK  MU  00«: bbls. 

6.  Offered  delivray  Une  items  (DLI) 
and  ther  maxiimims.  Le..  offered  EHJt 
and  the  Department  of  Energy's  best 
estimates  of  the  maximun»  amount  of 


petroleum  that  can  be  moved  by  each 
delivery  line  item  transportation  system 
over  the  delivery  period,  are  as  foBowe 
{aee  provision  No.  RMoi  the  SSPs): 

7.  Minimum  quantities  which  wll  be 
awarded  for  each  delhvty  line  item 
(DLI)  are  as  follows: 

8.  Delivery  line  item  A.  for  pipeline 
dehvery,  is  not  offered  under  NAI 001. 
Offerors  wishing  to  take  delivery  of  MLI 
001  by  pipeline  should  offer  to  purchase 
quantities  under  defiucty  Une  items  B,  C. 
and  D.  ff  sueeessfuL  porduisetft  nsy 
modify  deUvery  me^d  mider  Provision 
No.  C.6. 

9.  Consideration  to  be  paid  for 
alteration  of  contract  dieKvery  modes  in 
accordance  with  proviiion  No.  C.6  is  as 
follows: 

KL  Applicable  quoUly  differentials  are 

plus  or  minus f  per  degree  API 

gravity,  or  part  therecC  far  sweet  crude 

oil  streams,  and  plue  or  minus t 

per  ono-teath  degree  APIgravity  for 
sour  Grade  oil  stremaa. 

Tl.  Refinery  recipseotsT  '^uperfund" 
tax  liability  is  as  follows: 
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EXHIBIT  C 


OMeNwnxMNo  Moo-oooa 


SOLICITATION,  OFFER  AND  AWARD 

2    CONTRACT  NO  '3    SOUlCITATldN 


y    ISSUED  BV 


<    TMISC  J\THAC-  iSAPATf  DOBDfc. 
JND.  H  Df'Ai    15CI-rt3601 

K3 


COOE 


BTSTTWS" 


[      I  SEALED  310  (IFBI 
I     \  NEGOTIATED  IRFP» 

[»   ADDRESS  OFFER  TO  tl/ottwr  tkan  htm 


5.  OA+E  isiuC6  I*.  <»e6u'siTi6Ki|'ftu6cMAie — 


ftAGE  O^ 


NO 


NOTE    In  »e»led  btd  ioliciMttont  "offer"  and  'offeror"  mean  "btd"  and  "t)4dder 


SOUCtTATtON 


9  Sealed  offers  in  original  and 

handcarried  m  the  depository  i  oca  led  m 


copies  fo»  furnishing  the  supplies  or  servces  in  the  Schedule  ««ll  be  recei*«  at  the  place  specified  m  Item  8.  or  if 


.  local  t>nt»e 


iHotui  lOtur 

CAUTION- LATE  Submisswns  Modit.caiions  and  Wuhdia««is  SefSechonL   ProviSMM)  No  52.214.7  of  52  215-10    All  offers  are  sutiiect  to  a"  terms  arKI 
conditions  contained  m  !♦>«  solicitation 


10.  FOR  INFORMATION  I 
CALL  I 


A    NAME 


a.  TELEPHONE  NO   (tncluiitarntodtl   (NO  COLLECT  CALLSt 


11 
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: calendar  days  fC0c«lta4v^>(«aiMf*4t/frf«iil 

ptriod  <■  Interted  6y  the  otfrorl  from  the  date  for  receipt  of  ofiefS  Specified  abov*    to  furnish  any  or  all  items  upon  which  prices  at  o*ferad  at  the  OK»  set 
opposite  each  item,  delivered  at  the  desagrtaiad  poinilsl  »v>thin  the  time  spact*iatf  m  the  setiedule 

10  CALENDAR  DAYS 


1 3  DISCOUNT  FOR  PROMPT  PAYMENT 
<S—  S«rl(««  I.  CiMne  N».  5t-t3t ») 


14  ACKhrOWLEOGMENT  OF  AMENDMENTS 
f Tk«  otftror  mckmatatidtt  nt»mt  of  *mtmd 
ment$  to  tht  SOLICITATIOS  for  ofttron  and 
nttted  document$  numb^rtd  and  dated 


ISA    NAME 
AND 

ADDRESS 
OF 
OFFEROR 


ISB.  TELEPHONE  NO   riiictiutoi 
codr> 


% 


20  CALENDAR  DAVS 


% 


AMENDMENT  NO 


CODE 


DATE 


FACILITY 


n 


15C  CHECIC  IF  REMITTANCE  AOORESS 
IS  DIFFERENT  FROM  ABOVE    ENTER 
SUCH  ADOWESS  IN  SCHEDULE 


30  CALENDAR  DAYS 


% 


CALENDAR  DAYS 
% 


AMENDMENT  NO 


DATE 


16.  NAME  AND  TITLE  OF  PERSON  AuVMriPlltfc  t6  4lftN 
OFFER  fTypt  er  prmli 


17    SIGNATURE 


IS    OFFER  DATE 


19   ACCEPTED  AS  TO  ITEMS  NUMSERED  120.  AMOUNT 


tt 


22    AUTHORITY  FOR  USING  OTHER  THAN  FULL  ANO  OPEN  COMPCTI 

TION 

I     I  10 use  2304toH  I  r~|41uSC  2S3lcM  I 

24   ADMINISTERED  BY  11  (  ether  tkan  lltm  7>       cOtX    \ 


»l.  ACCOUNTING  ANO  APPROPRIATION 


23  SUBMIT  INVOICES  TO  ADDRESS  SHOWN  INI 


26   NAME  OF  CONTRACTING  OFFICER  (Type  or  Qnnt) 


M  topitt  umm  oltterwme  tpecifiedi 
2S.  PAYMENT  WILL  BE  MADE  BY 


TiTEM 

•^1 


COOE 


27  UNITED  STATES  OF  AMERICA 

fSi«n«fiif«  of  CoHtrmctini  Oftieeel 


2t.  AWARD  DATE 


IMPORTANT  -  Awtd  wnli  be  made  on  thu  Form,  or  on  Standard  Form  26.  orbvott>er  authorized  official  »i»nttaw  notice. 


NSN  7S40.0I -1 52-1064 
PREVIOUS  EDITION  NOT  USABLE 


n-134 


STANDARD  FORM  33  iHlv   »  »b) 

Pievoioeo  D»  riSA 

FAR  (4S  cmi  M  JMIci 

«  CPO  :  1985  O  -  491-248  (20232) 


JMI 
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Exhibit  D— Sm  Crude  Oil  Stream  Characteristics 

Exhibit  0 

U.S.   DEPARTMENT  OF  ENERGY.  STRATEGIC  PETROLEUM  RESERVE 
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Gas  Chromatographic  Analysis 
SPR  BRYM  HOUND  SHEET 


Stream      SPR  Bryan  Mound  Sweet 


CRUDE  OIL  ANALYSIS 

Terminals   Phillips  Terminal,  Freeport,  TX 

ARCO  Terminal,  Texas  City,  TX 


Crude 


0.8449 


36.0 


0.32 


Specific  Gravity 

API  Gravity 

Sulfur.  Wt  % 

Nitroeen.  Wt  %  0-122 

Con.  Cu.  Res.,  Wt  %  (c)*_ 

Poor  Point  *F  ^0 


2.20 


Ni,  ppm  5.1(5.3)* 

V.  ppm  -2.4(3.2)* 

Fe.  ppm  ^-3(4.1)* 

Or».  CI,  ppm  (c)*_A2____ 
OJ).  Color  ^  11.450 

UOP  "K"  U.OO 


5.60 


0.06 


8.4 


ERVP.  psia@  100*P. 
Neutralization  No. 
HjS,  ppm  (c)* 
Mercaptana,  ppm  (c)*  . 
Viacoeity:    r7*P     7.93    ^t    51.7       cttr 
inn»g     4.89     ^t    42.0    .  STTR 


0.4 


Fimdban 

1 

3 

i 

4 

5      " 

« 

7 

C«tTMVL 

ITPF 

ITS'. 

wrp 

wr. 

STB-F 

378*- 

53«r. 

1035  •» 

VoL  ■  mb 

106.2 

159.2 

291.0 

452.7 

586.6 

455.5 

1020.1 

416.2 

VoLft 

3.0 

4.6 

8.3 

13.0 

16.8 

13.0 

29.2 

11.9 

VoLS«Bft 

.3.0 

7.6 

15.9 

28.9 

45.7 

5«.7 

87.9 

99.8 

Wt-imiM 

63.7 

108.8 

214.2 

350.9 

484.0 

it^.b 

$2^4 

412.6 

Wt« 

2.2 

3.7 

7.3 

11.9 

16.4 

13.2 

31.4 

14.0 

SpKifie  QrKTiUr    0.6 

0.6835 

6.736i! 

0.>7i2 

d;d2M 

a:uao 

0.9091 

0.990 

API  Gtavity 

75.5 

60.7 

51.0 

40.0 

34.2 

24.1 

11.4 

Sdte.Wt% 

0,0P3 

0.002 

0.016 

0.08 

0.26 

0.54 

1.02 

IfaoplaiM.  ppm 

9.9 

<^1 

<\ 

<\ 

->f   -  :^v-  _,'-^  •  ' 

■'.   t^:        ■:.  ' 

HiStPP" 

<1 

10.6 

27.1 

26.9 

;        "    .■*"--■    ■  ~-r:  .^  ^^  j 

'.■/V'  -^-c-  ■■  .■ 

OitnicCLpam 

2.2 

3.8 

3.2 

K     ■                 '             .."--. 

■_".  *:i-:    '         -"■''  .   ■_ ,  .    ^, 

-.  .  - "  - "  - 

"..';.Ji.^-...-'.^^:. 

Aailia*  Point  *F 

:■-    —  -■•"          , 

127,4 

145.4 

166.4 

192.9 

,'  ■  't-,'  "■;■_■  . 

W— ttaKirtfaB  Nai 

■  ■  ,---  -v  •^.-- 

!'-  ■.-    '-•;: 

.^  /; 

O.OA 

0.09 

f     ,     :-,      '^.    ;^  .-  -.  :■ 

■,..4..:^jl.--.. 

CttaMladn 

"K,:^    -P 

■  ""^^  ^  ■ 

47.09 

'    i2.7i 

'       "         - 

NavfathalaBM,  n>L  « 

■  .'■*■', 

4.51 

6.U 

Smofci  poiBt 

: 

■..--      •-■        .: 

16.8 

u.? 

NUiDam.  Wt  % 

■      ■ 

■            "■• 

0.0004 

0.007 

0.142 

0.668 

yvKomtr. 

.--TSlk. -,'  - 

>    ■     _^-^^.:.-.^. 

^    '^-       -..'^''■ 

■   1^    ::-;--^,:if--;. 

.';-f,fcAw**;   =^*. 

.-.._.#-. 

eat(sus)    rrr 

■  T-  -    .  -      - 

,  ,       ^-'-  '   =■_- 

4 

f.i*6(ia.(i) 

■■■■■";-  'r^L.  T^''  ■■-.-<,  V 

100»F 

■'       ^i^~-. 

-'     -'^    V-.  ■ 

[.   ,    ....       .-^         -.. 

1.6502. n 

4.93(42.25 

-X-          ■     ■ 

130*  P 

'  \     '■■'  -"■;-     * 

■*•■  :".  -  -    '    .-.- 

3.37{37.3> 

[  25.67(119.9; 

laorp 

\  ;■*■■-  ■  ■,:,■ 

--■'. 

h'-  ■   -.^_  i^v. 

....^.-•..r^.... 

10.03(59.3) 

zur? 

L.  ■-'->. 

b.. 

-"■:..^.ti-."-!i'   - 

-■•-'- 

884.6(41261 

25<rp 

t  -  ■ ,:  i- 

" 

^S       y^.-' 

^    ■      -  :-^T          ■     '   ,. 

.-.-    -i      .- 

247,3rilS6') 

PrMOttc  Point  "P 

-31.0  - 

*'Sft  .'-^p'-it-^y^ 

m^:^^--    ■''-'- 

Oo^  Point  *P 

■             •' 

- 

^       -'^.'.l.  ■,"?--.  ^=     - 

26 

118 

Pov  Point  *P 

■'  ■  ,-j  >  .:^, 

-   V    '..     .  ^t      . 

'O'.ix^i     rt 

■-■^  >    -.  ■/  .Vi*.-  ■ 

25 

100 

Ni.pMI 

■  •  ^ 

'■■■■-;' 

lot  Detectabl( 

37.6 

V,  pm 

.               .,       ,: 

-  ■  '. 

toe  Decectabli 

23.0 

Pt.pnB 

>-.v               .  .       , 

L       ...  ,              I 

lot  Detectabl( 

28.9 

Coa.  Car.  B«..  Wt  % 

t'    '.' 

I         ,                  1-1 

15.7 

*  (e),  cmkulatod  from  fractioa  lOMlt*.      1 

Hhol*  crude  lead  content:  0.006  ppm. 

Data  current  as  of  September  19.  1986.  but  subject  to  change. 


C5-175*F    C5-375»F 


DistilMe  fractions.  ASTM  D  2892 

05-175*  F 

175-2S0f  F 

250-375"  F 

375-420*  F 

VoL% 

Voi.% 

VoL% 

Vol.% 

*  Total  Paralfina 

43.1 

23wt 

20^8 

308 

Total  bo-paraffins 

38.0 

2Sl$ 

22j6 

OS 

Total  Aromatics 

2.4 

SJ 

21.7 

33J 

Total  Naptithenes 

18J 

48l1 

2&» 

&1 

Total  Olefins 

0.0 

0.0 

Oi) 

0.0 

Total  Unknowns 

0.0 

ao 

3.7 

32A 

Paraffim:       C1 

0.0 

0.0 

0.0 

0.0 

<Si. 

0.0 

0.0 

0.0 

0.0 

C3 

0.0 

0.0 

0.0 

0.0 

C4 

1.4 

ai 

OJO 

ao 

OS 

ins 

a4 

0.0 

OjO 

C8 

22:4 

4.2 

ao 

OJ) 

C7 

U 

144 

OS 

Oi) 

08 

ao 

4J 

M 

OjO 

08 

0.0 

0.0 

%» 

OI 

CIO 

0.0 

0.0 

74 

u 

Oil 

Quo 

0.0 

7A 

125 

C12 

0.0 

00 

ai 

107 

Iso-paraffins:  04 

0.0 

0.0 

0.0 

QjD 

OS 

8J 

02 

0.0 

OjO 

08 

ai.2 

^^ 

0.0 

OjO 

07 

2J 

xi.1 

02 

Oi) 

08 

ao 

108 

XI 

OO 

09 

0.0 

0.0 

1O0 

ao 

010 

OuO 

0.0 

04 

04 

Oil 

0.0 

0.0 

02 

02 

Aromatics:     08 

2A 

017 

0.0 

0.0 

C7 

Oi4 

4.3 

08 

OI 

08 

ao 

0l7 

lA 

ao 

09 

0.0 

0.0 

04 

07 

O10 

ao 

ao 

4J 

12.7 

Oil 

oo 

ao 

OS 

107 

a2 

oo 

ao 

0.0 

07 

Naphthenes:  05 

2.1 

ai 

0.0 

0.0 

08 

143 

0.2 

OI 

ao 

C7 

Z1 

2C7 

16 

ao 

08 

0.0 

120 

IIS 

ao 

08 

0.0 

0.0 

7.1 

OI 

CIO 

ao 

0.0 

%s 

u 

Oil 

ao 

0.0 

OI 

OI 

as 

ao 

0.0 

ao 

0.0 

Olefins:         04 

ao 

0.0 

0.0 

0.0 

05 

ao 

0.0 

0.0 

0.0 

C6 

00 

0.0 

0.0 

0.0 

07 

0.0 

0.0 

0.0 

0.0 

08 

0.0 

0.0 

ao 

0.0 

Dsbutanizatton 

Fractky) 

Oocnponant 

VoL% 

Methane 

0.0 

Ethane 

0.0 

Propane 

13.8 

i-Butane 

11.9 

n-Butane 

304 

i-BMline 

1O0 

n-Pentane 

1S1 

0«* 

1.8 

Whole  Crude  B-T-X 


Cotnponent 


Vol.  % 


Benzene 

0.150 

Toluene 

0.375 

Ethyl  benziene 

0.020 

Xylenes 

0.034 

Research  Octane  Number: 
Kotor  Octane  Number: 


70.9 
67.2 


52.6 
48.6 


•  The  gas  chromatographic  PIANO  mettiod  used  provides  for  ehition  and  identHication  of  coinponentsup  toanominal  n-0i2  (420*  F). 
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U.S.  DEPARTIEHT  OF  ENERGY,  STRATEGIC  PETROLEUM  RESERVE 


Stream   SPR  Bryan  Mound  Sour 


CRUDE  OIL  ANALYSIS 

Terminals      Phmips  Terminal,  Freeport,  TX 


Gas  Chromatographic  Analysis 
SPR  BRYAN  MOUND  SOUR 


ARCO  Terminal ,  Texas  City,  TX 


Crude 


/  Specific  Gravity 
API  Gravity 
Sulfur.  Wt  % 
Nitrogen,  Wt  % 
Con.  Car.  Res.,  Wt  %  (c)*    ^-«i 
Pour  Point  "F  -2 


0.8683 

31.5 

1.60 


JLMl. 


Ni.  ppm              11. 3(;?,^)*    ERVP,  p«ia@  io(rp_L*£. 
V,  ppm                  50.9^60.6^*     Neutraliiation  No.  0-08 

Fe,  ppm            Not  Petectat>le  HjS,  ppm  (c)*  0-8 

Org.  CI.  ppm  (c)* — Li '    Mercaptans.  nim  (c)* 


12.1 


OD.  Color 
UOP  "K" 


^^'^^°  Vi«»ttty:    TTF 


11.85 


100*  F 


11.4 
7.A4 


.cSt 
.cSt 


63.7 
50.2 


BUS 
SUS 


1  Fnctioa 

1 

2 

3 

4 

5 

« 

7 

Cat  Tamp. 

C8- 

ITB'F 

ITF- 

aacp 

3s<r- 

S7S»F 

SMTF 

530». 

l^fl'.p 

HMhhwm 

Vol.  •  mis 

23.8 

133.6 

271.6 

522.8 

634.3 

459.2 

1160.7 

597.4 

Vol  % 

0.6 

3.5 

7.0 

13.6 

16.5 

11.9 

30.1 

15.5 

Vol  Saa% 

0.6 

4.1 

11.1 

24.7 

41.2 

53.1 

83.2 

98.7 

Wt  -  gnuna 

14.3 

90.1 

197.0 

403.6 

518.8 

395.1 

1074.0 

618.9 

Wt  % 

0.4 

2.7 

5.9 

12.1 

15.5 

11.8 

32.1 

18.5 

SptaBc  Gnvity   0.6 

0.6743 

0.7254 

0.7720 

0.8179 

0.8605 

0.9253 

1.056 

API  Gravity 

78.4 

63.6 

51.8 

4i.5 

32.* 

21. i' 

5.1 

SvUvr,  Wt  % 

0.002 

0.005 

0.046 

0.42 

1.14 

2.08 

3.88 

Mcrcaptaiu,  pm 

24.4 

41.3 

74.2 

<1 

HjS,  ppn 

2.1 

2.3 

5.4 

16.5 

-      -:      ■  .  -■  ■• 

1.6 

U.I 

6.i 

''-<i'rrfP-'.':-MS^^t 

Anilint  Point  *P 

-'>    ■ 

1J6.7 

1AA.<* 

'    160.4 

178.1" 

^    ■        .,       ,'■'. 

N«qMJisatioa  No. 

■-■"- 

■        ■         ; 

0.02 

0.01 

■;-     .;..:-          ,■ 

Caune  lain 

iS.ffl 

SO.  63 

Naphthalane*.  yoI.  % 

3.95 

11.02 

Smok*  point 

*^? 

-■..  «"  -" 

16.6 

U.2     - 

,    i-,     '-^■■. 

Nitroten,  Wt  % 

■  ■^j^^.^r     •- 

U.UU09 

0.017 

0.166 

0.696 

Wmxmtr 

-        -  :-v-        - 

*•         ' 

- 

cSt<SUS)      TTF 

2.26(33.4) 

..  -  ■ - 

VXfV 

'.  •■ , 

1.79  r<32.0 

4.80(41.8) 

■ 

lacp 

- 

.    .     '"    ."  ' 

i. 26(37.6) 

29.30(li6.7i 

-"• 

laor? 

•  -     ., 

'■'      ^.                  •■'-.. 

■  ■  • ; V  " 

11.05(62.5) 

• 

2urr 

■  .     ■ 

:y'  "-    -;--"■- 

\  -  ■  y  '  ■ 

.  - 

9002(41,985) 

Tscrr 

------  -  -■■ 

■•*.^^-.N-.--: 

^--  ^J'^-:'^^-   . 

-  ■  -  .' 

1777(8120) 

Freexinc  Point  "F 

■:- 

-31.0 

■••   '^-^  ■--'■---          ■        •  •-■ 

-r  ::          -" 

Clood  Point  "P 

' 

24 

112    ■ 

Pow  Point  T 

20 

95 

Ni,  ppm 

1 

ot  Detectabli 

83.3 

V.ppm 

1 

oc  Detectable 

iiS 

Fe,pp« 

1 

ot  Detectabl4 

Not  Detectatl 

CoQ.  Cw.  Ret..  Wt  % 

-- 

26.0 

*  <c),  cakuUtwl  from  fraction  rwalta. 


C5-175»F     C5-375»F 


Whole  crude  lead  content:     0.002  ppm. 

Data  current  as  of  September  19,  1986.  but  subject  to  change. 


Research  Octane  Number: 
Motor  Octane  Number: 


64.6 
60.7 


41.8 
40.5 


.     ..    . 

- 

Distillate  fractions,  ASTM  D  2892 

05-175'  F 

175-250*  F 

250-375«F 

375-420*  F 

Vol.% 

yoi.% 

V0I.H 

Vol.% 

•  Total  Paraffins 

4S.9 

>U 

30.3 

334 

Total  bo-paraffin* 

3M 

»J 

2S.2 

OS 

Total  Aromatics 

17 

7J 

to 

314 

Total  Naphtnenas 

12J) 

2U 

1«J 

14 

Total  Olefins 

0.0 

0.0 

ao 

ao 

Total  Unknowns 

0.0 

oo 

3LS 

27J 

Paraffins:       C1 

0.0 

ao 

• 
0.0 

0.0 

C2 

QJO 

oo 

ao 

0.0 

C3 

0.0 

0.0' 

ao 

0.0 

04 

«J 

ao 

ao 

OJO 

OS 

173 

Out      « 

ao 

0.0 

C8 

2M 

M 

11 

ao 

C7 

1j4 

IIS 

at 

0.0 

C» 

OtO 

u 

7.2 

o.a 

G9 

OjO 

ao 

lis 

11 

010- 

OO 

ao 

•J 

11 

C11 

ao 

ao 

2J 

117 

012 

0.0 

ao 

ai 

17J 

Iso-paraffins:  04 

ao 

0.0 

0.0 

OJO 

OS 

•.7 

02 

0.0 

OJO 

06 

27jS 

z» 

0.0 

OJO 

07 

S.1 

1S.2 

04 

OJO 

08 

OJO 

13.3 

3lS 

OJO 

08 

OJO 

OA 

12.2 

OJO 

O10 

0.0 

OJO 

tiO 

04 

Oil 

0.0 

0.0 

ai 

01 

Aronwtics:     08 

u 

at 

0.0 

ao 

07 

OJ 

18 

at 

01 

08 

ao 

AS 

7.1 

0.0 

09 

ao 

0.0 

lis 

14 

010 

0.0 

ao 

SJ> 

134 

Oil 

ao 

ao 

is 

174 

012 

0.0 

0.0 

OJO 

44 

Naphthenes:  OS 

10 

ai 

0.0 

0.0 

08 

18 

4J 

0.0 

0.0 

07 

^s 

13L2 

1.1 

0.0 

08 

0.0 

8.1 

oo 

0.0 

09 

0.0 

0.0 

4J 

01 

010 

ao 

0.0 

4.7 

14 

Oil 

OJO 

0.0 

11 

01 

012 

0.0 

0.0 

0.0 

0.0 

Olefins:         04 

ao 

0.0 

0.0 

ao 

OS 

0.0 

ao 

0.0 

0.0 

08 

0.0 

OJO 

0.0 

ao 

07 

0.0 

0.0 

ao 

0.0 

08 

0.0 

ao 

0.0 

0.0 

Oebutanization 

Fraction 

Component 

Vai% 

Methane 

0.0 

cmane 

0.0 

Propane 

6.8 

i-8utane 

7.8 

n-Butane 

32.7 

i-Pentane 

22.6 

n-Pentane 

24.0 

C* 

6.0 

Whole  Crude  B-T-X 


Component 


Vol.  % 


Benzene 

0.123 

Toluene  ^ 

0.420 

Ethyl  benzene 

0.035 

Xylenes 

0.071 

'  The  gas  chromatographic  PIA^K)  rnet)K)d  used  provides  for  elution  and  identification  of  convx>nents  up  to  a  nomintf 


JMI 
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Stream      SPR  Bryan  Mound  Haya 


U^S.  DEPARTMENT  OF  ENERfiY.  STRATEGIC  PETROICUM  RESERVE 

CRUDE  OIL  ANALYSIS 

Temiwals      Ptiinips  Terminal,  Freeport,  TX     


Cnide 


Specific  Gravity 
API  Gravity 
Salfnr.  Wt  % 
Nitrogen,  Wt  % 
Con.  Car.  Res.,  Wt  %  (c)* 
Pour  Point,  T 


0.9166 


22 

.9 

3. 

13 

0. 

356 

11 

.19 

0 

Ni,  ppm 

V,  ppm 

Fe,  ppm 

Org.  CI.  ppm  (c)*. 

OJ).  Color  6q.AS0 

UOP  "K"  n.7S 


58.4(62.4)* 
263   (263)* 
2.9  (0.9)* 
0.3  . 


5.15 


0.22 


1.1 


ERVP,  pBiaQ  100*  F. 
Neotralization  Na 
H,S,  ppm  (c)* 
Mercaptans,  ppm  (c)*  . 
Viacoai^    TT  F  12ftJJ_  cSt 
nwy  61.78    ^g* 


17.7 


.iai. 


JfiL 


SUS 

sus 


Fractio 


Cut  Taoip. 


VoL  -  mla 


API  GrKTJty 


VoL  % 


Vol  Sam  % 


Wt 


Wt  % 


It^PM 


.Ct. 


7>-n 


LJ. 


JiZJi 


I 


I4Q..1 


-UL 


LJ. i*l. 


LJ. 


Spedfic  Gf  vity    p.  ^ 


Sulfnr.  Wt  % 


MercapUm.  ppm 


HgS,  ppm 


Otymic  CI.  ppm 


Aniliiw  Pwnt,  *F 


NwtrmlJMtioa  No. 


C«taiM  Index 


NaphthaknM.  vol  % 


Smoke  point 


Nitrogen.  Wt  % 


94..  S 


-2^ 


0-fe7SS 


78-0 


0-010 


8?.0 


2 


220-2 


.iul. 


10.4 


159.9 


-4^ 


421.6 


10.2 


S7B*- 


20-6 


325.4 


0.7263 


63.3 


0-018 


-Li_ 


lA. 


•- -"A-^iTj 


Viecoeity: 


cSt(SUS)      TTF 


WWP 


130*  F 


180*  F 


210*  F 


250»F 


Freenng  Point  *F 


Cloud  Point  *F 


Pour  Point  *F 


Ni,  ppm 


PP" 


J*i_ESS. 


Con.  Car.  Rea.,  Wt  ft 


U3,6 


_ZA. 


_Ll2. 


.&^ 


Q.77i9 


51,8 


9,?91 


127.6 


J*l. 


1.8 


128.7 


^73.8 


H.4 


32.0 


390.9 


10.3 


0-8251 


40.0 


5 

630*- 


404.2 


.U. 


660*- 


llQA-7 


41r7 


351.4 


-2*2. 


0-8693 


0.95 


-O. 


.^42. 


¥>-?'»M,ir*.. 


141.7 


0.03 


47.09 


4.16 


?i*?^1« 


16.0 


0.0016 


2^ 


2.33(33.7) 
1.86(32.1) 


JUL 


2.00 


-2^ 


151.9 


0.06 


48.14 


10.98 


26,6 


68t3 


1034.7 


27.2 


0.9366 


Bmktn 


1317.2 


31.7 


100. 0 


1405.5 


36.9 


1.067 


19.6 


163.4 


1.1 


13.3 


0.030 


♦^^ 


X15TJ27fr 


-31.9 


3.32(37.1) 


-**■ 


0.232, 


33.85(159.3) 
12.23(67.1) 


24 


20 


lot  Detectabl* 


106 


90 


lot  Detectable 


0.786 


N.i, 


495874(2. 31xlD°^ 


42772  (199962) 


169 


711 


lot  Detectablt 


0.45 


2.4 
30.0 


*  ici,  calculated  from  fraction  raevlti. 


Cg-nS'F  C5-375*F 


Whole  crude  lead  content:  0.008  ppm. 

Data  current  as  of  September  19.  1986,  but  subject  to  change. 


Research  Octane  Number: 
Motor  Octane  Number: 


64.4 

60.7 


41.5 

41.3 
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Total  Paraflins 
Total  boiMraffiiw 
Total  Aromatlcs 
Total  NapWhenes 
Total  OMins 
Total  Unknowms 


C5-175"  F 
Vol.% 


97.2 

3.1 

11.7 

oo 


Gas  Chromatographic  Analysis 
SPR  BRYAN  mum  MAYA 


Diitillataftacttoos.  ASTM  D  2892 


17S-2S0'F 
Voi:% 


^aiaffina:       CI 

OO 

C2 

00 

C3 

ai 

C4 

1.1 

CS 

aoL2 

C6 

2M 

C7 

1.3 

C8 

00 

CO 

OO 

CIO 

OlO 

C11 

OjO 

C12 

OO 

ho-paratfina:  C4  .. 

u 

CS 

u 

C8 

au 

C7 

4J 

C8 

OO 

CO 

OjO 

CIO 

OO 

C11 

OO 

Aromatlcs:     C8 

ZJi 

C7 

1.1 

C8 

OO 

C9 

OO 

CIO 

OJ) 

C11 

OO 

C12 

0.0 

Naphthanas:  CS 

2A 

C6 

14 

C7 

1.4 

C8 

0.0 

CO 

OO 

CIO 

OO 

C11 

OO 

C12 

OjO 

Olenns:          C4 

OO 

CS 

OjO 

C6 

OjO 

C7 

OO 

C8 

OO 

33J 

3U 

7i 

37.0 

OO 
OjO 


OO 
0L3  ~ 

as 

i4ji 

13J 

tn 

OO 
OO 

OJ 

u 

14 

0.0 
OjO 
OO 
OO 

02 
43 

1S.1 
•i4 

OO 
0.0 
0.0 
0.0 

OO 

oja 

OO 
OO 
OO 


250-a75»F 
Vol.% 


3L1 
2K0 
17jB 

8.1 


OjO 

OX) 

00 

OO 

OO 

00 

00 

OO 

Ol7 

00 

4J 

V 

1t« 

OJ 

•ll 

•J 

ai 

102 

OO 

t.t 

OO 

4J 

0.0 

02 

0.0 
OO 
00 
04 
3j0 
•it 

u 

0.0 

OjO 
0:3 
7J 
9l3 

i.7 
U 

OO 

OO 
01 

1.1 

0.7 

o 

4J 

ai 

0.0 

0.0 
0.0 
OO 
OX) 
OO 


37S-420»F 
VoL% 


34J 

OJ 
334 

1J 

OO 

374 

OO 
OO 
OO 
OO 
00 
00 
OO 
OO 

ai 

u 

11.1 

214 

0.0 
OO 
OO 
OO 
00 
OO 
OJ 
00 

OO 

ai 
ai 
u 

103 

103 

12 

OO 
00 
0.0 
OO 

ai 
1.1 

00 
0.0 

0.0 
0.0 
OO 
0.0 
0.0 


Debutanization 

Fraction 

ComponerN 

Vol.% 

MathsoB 

0.0 

Ethana 

01 

Propsoa 

13X) 

i-Butvia 

8.9 

n-Butana 

40J 

i-PSntana 

ISjO 

n  Psntana 

1&6 

C«» 

5.6 

Whole  Crude  B-T-X 


-Component 

Benzene 
Toluene 
Ethyl  benzene 
Xylenes 


Vol.  % 

0.110 
0.313 
0.029 
0.057 


'Thagaschi 


,romaio9raphicPIA^Wmathoduae<lprovkl«lforeMkK,arKJkkmtif^^ 
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U.S.  DEPARTMENT  OF  ENER6Y,  STRATEGIC  PETROLEUM  RESERVE 

1  CRUDE  OIL  ANALYSIS 

Stream      SPR  West  Hackberry  Sweet Terminal        Sun  Marine  Terminal.  Nederland.  TX 


Gas  Chromatographic  Analysis 
SPR  HEST  HACKBERRT  SHEET 


0.8343 


38.1 


0.28 


Specific  Gravity 

API  Gravity 

Solfnr.  Wt  % 

Nitroeen,  Wt  % 

Can.  Car.  Res.,  Wt  %  (c)*     1-81 

Poor  Point  "F  ^5 


0.090 


Ni,  ppm  1.6(1.8)* 

V,  ppm  2.7(3.»)* 

Fe.  ppm  2.6(3.4)* 

Org.  CI,  vpm  {")*     0-9 
OD.  Color  8'^*0 

UOP  "K"  12-00 


ERVP.  paia  @  100*  F 
Neotcaiiiation  Na 
HaS,  ppm  (c)* 
Mercaptana,  ppm  (c)* 
Viaooaity:    77"  F 
100*  F 


4.15 


0.14 


0.5 


0.7 


4.88 


.cSt 


3.60 


cSt 


«1.9 
37.9 


sus 

sus 


Total  Paraffins 
Totat  laoiMraffins 
Total  Aromatica 
Total  NapMhanaa 
Total  Olefina 
Total  Unknowna 


DMtato  fractions,  ASTM  0  2892 


C5-175*F 
Vol.% 


Paraffins: 


fnetU 

I 

3- 

i 

4 

V 

■  * 

7 

Cat  Ttmp^ 

C- 

C8- 

ITBTP 

«fP 

S78»P 

376". 

MTP 

1056«P 

BMidaoB 

VoL  ■  mla 

;?!.« 

253.7 

379.5 

546.8 

664.2 

499.5 

1131.5 

382.1 

VoL% 

,4,7 

6.3 

9-4 

13.5 

16.4 

12.3 

27.9 

9.4 

VoL  Sam  % 

4.7 

11.0 

20.4 

33.9 

50.3 

62.6 

90.5 

9$.§ 

Wt  -  graoia 

U5.1 

173.0 

«0.8 

424.9 

548.4 

427.4 

1028.5 

378.7 

Wt  % 

h.^ 

?.l 

8.3 

12.6 

16.2 

12.6 

30.4 

11.2 

SpMifie  Qnvity    0. 6 

0.681? 

0.7400 

0.7770 

0.8256 

0.8556 

0.9090 

0.991 

API  Gnvity 

76.0 

59.7 

50.6 

39.9 

33.9 

24.2 

11.3 

Svlfar,  Wt% 

0.020 

0.001 

0.004 

0.04 

0.23 

0.53 

1.09 

Mempuaa,  ppm 

fi 

t-i 

<■! 

4.5 

>..  ...  r^--  .-    ,' 

H.S.pi»i      - 

<"' 

2.4 

2.4 

<1 

t--.^l-    :     r 

Ortsaie  CI.  ppn 

1.5 

4.0 

4.1 

f-*:;.  -t^*-^::":.:  : 

h  -^-  ^  : 

.  .    .  7  ,     ,  ■„. 

AnifiiM  Point  "r 

,<-^-+-,- :,af-- * 

f*«---.    - 

122.9 

142.9. 

1I4.5 

!5J.5- 

NeamfiiatioB  Na 

,-  -  -^.-  Jt,».- 

^:  '<*■.  - 

:P-^.\^ 

0.05 

6.16 

.     .  .  '■;/  v.. ;        .    - 

CoUaalada 

46.^1 

52.  ii 

NaphUmlaiM.  ^oL  « 

4.96 

5.52 

Smoka  paiBt 

16.8 

15.8 

I«tng«i.  Wt« 

^  -,»"- 

:*-—.'-:>*.. 

;  ^  ■ 

0.0005 

0.007 

0.130 

6.6(U 

Viaoontr 

-f- 

m  '■  .->4 

fe,f 

¥       •*-:•-. 

i    -..-h-'^.  ■  .. 

cSt(SUS)      TTP 

.  "''^  ""^^  '  '-  t^r 

S-;¥*i-*       . 

;-^. 

2.33(33.6) 

<     --:*«- 

r  .'-'-.    ■-*?'     ~  ■':    '  \ 

loorp 

'-    -      •  --< 

f  ■»--..    ■<#':: 

KjiT 

1.85(32.1) 

4.95(42.2) 

:  ^    1  - " 

130*  P 

-    4j  -          ■    ,    , 

3.37(37.3) 

25.96(123,7 

180»P 

(-     ,■•■'.-. 

»•-- 

10.38(60.5) 

aopp 

V  .,-.  ,  .•-.. 

■  \'        - 

.-•,'>     "■ 

70I.9r3274) 

afiflpp 

J...i.^:, 

-__-,.-:#-•■- 

*    .        --      ■ 

204.96(958) 

PraonBC  Poiiit  *P 

-  ■  - 1    ■ 

'  --  - 

-32.8 

-.»-. 

CkMd  Poiat  *P 

t    - 

i2 

lio 

Pour  Point  "P 

>    .      r. 

■ 

M 

100 

Ni.pimi 

J. 

lot  Detectabli 

•          16.2 

V.ppm 

_ 

)ot  Detectabli 

i         30.3 

F«,PWii 

Jot  Detectabli 

>          30.4 

Con.  Cw.  Rca.,  Wt  4b 

16.2 

*  (c).  cakttlat«d  from  fraction  reavha 


Cs-ws'F   Cs-ays'F 


MhQle  crude  lead  content:  0.004  ppm. 

Data  current  as  of  September  19,  1986,  but  subject  to  change. 


Research  Octane  Number: 
Motor  Octane  Number: 


68.5 
63.9 


53.3 
30.8 


Ct 
C2 
C3 
C4 
CS 
C8 
C7 
Cft 

C0 

CIO     / 

C1M 

C12 


boparaffina  04 
C5 

ce 

07 
08 
C9 

CIO 
Ctt 


ce 

C7 

c» 

08 

cto 

Ctl 
012 


NapMhanaa:  OS 
08 
07 
08 
08 
010 
C11 
012 


C* 
05 
08 
07 
08 


«18 

aSki 

318 

17J 

ao 
oo 

ao 

Old 
00 
t.7 

»a 

0L8 
OO 
00 
OlO 

ao 

00 

02 
OS 


28 

oo 

00 
00 
00 

ot 

OS 

00 
00 
00 
00 

00 

18 

13.1 
1.5 
00 
00 
00 
OjO 
00 

ao 
ao 
oo 

00 
00 


175-250"  F 
VoL% 


aca 


08 
418 

0.0 
00 

00 
00 

ao 

0.0 
08 
4.1 


SiO 
00 
00 
00 
00 

oa 
ot 


•4 
00 
00 
00 

t2 

00 
18 
00 
00 
00 
00 

01 
08 

2L8 

108 

00 

on 

00 

ao 

00 
00 
0.0 

ao 
oo 


250-375' F 
VoL« 


88.1 
807 


844 

OO 


OO 
00 
OjO 
0.0 
0.0 
OjO 
OS 
07 
08 
7.8 
25 
Ot 

OJO 
00 

ao 

01 
2J 
01 
OS 

ot 

00 

to 

00 

08 
40 
07 
00 

00 

ot 

18 

104 

74 

4J 

Ot 

0.0 

0.0 
0.0 
0.0 
0.0 
00 


375-420«F 
VoL% 


80t 
07 

38.1 
28 

ao 

31.7 


00 
0.0 
0.0 

oo 
ao 


oo 

. 

0.0 

00 

0.0 

DMulantzation 

QUO 
00 

oo 

00 
OY 

riacaan 

Component 

vbi.% 

' 

MaOiana 

00 

22 

Bhana 

00 

tl7 

rrtniw 

07 

18.1 

i^^ 

74 
3&4 

00 

t-ffBtwrn 

174 

OO 

r»-ftntBna 

2LS 

oo 

OjO 
OO 

C 

82 

' 

00 

OS 

oa 

Ct 

Wiole  Crude  B-T-X 

X 

0.0 

ot 

MRponent 

Vol. 

00 

Benzene 

0.308 

100 

Toluene 

0.6S2 

104 

Ethyl benzene          0.025 

34 

Xylenes 

0.051 

00 

00 

00 

00 

02 

2.1 

Ot 

OO 

o 

•The  gaactwomatogriphic  PIANO  rnathod  used  piotfidM  for  ^^utiQftan.^^H^n^^fra8ono4^ 


uptoanoMinatnK:i2t420*  F). 


JMI 
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U.S.  DEPARTMENT  OF  ENERGY,  STRATEGIC  PETROLEUM  RESERVE 

'  CRUDE  OIL  ANALYSIS 

stream   SPR  West  Hackberry  Sour 


Terminal    Sun  Marine  Terminal,  Nederland,  TX 


Cnide 


0.8599 


33.1 


1.40 


Specific  Gravity 

API  Gravity 

Solfar.  Wt  % 

Nitrogen.  Wt  % 

Con. Car. Res., Wt%(c)*    3.75 

Pour  Point,  T  <"5 


0.140 


Ni.  ppm  6.5(6.6)* 

V,  ppm  25.9(24.7)* 

Fe.  ppm  5.8(6.1)* 

Org.  CI.  ppm  (c)*—M 

OJ).  Color  ^8.300 


UOP"K" 


11.90 


ERVP.  psia  @  100"  F . 

Neutralization  No. 

HaS,  ppm  (c)* 

Mercaptans,  ppm  (c)*  . 

Viacottty:    TTF^ilM. 
6.27 


4.10 


0.12 


1.2 


23.7 


lOO-F. 


.cSt 
cSt 


54.9 
46.4 


SUS 
SUS 


Pnetioii 

1 

2 

3 

4 

5 

-JL 

7 

C«tT«BpL 

C6. 

175*. 
260fF 

250'. 
378»F 

878*  • 

sairr 

sac- 

«WF 

1050»F 

Raauiaum 

VoL  -mla 

28.5 

192.7 

324.5 

591.7 

709.0 

523.3 

1265.3 

6^5.9 

VoL% 

2.9 

4.4 

7.4 

13.6 

16.3 

12.0 

29.0 

14.6 

VoL  Smn  % 

2.9 

7.3 

14.7 

28.3 

44.6 

56.6 

85.6 

100.2 

Wt  •  gniDj 

77.1 

130.4 

235.2 

455.4 

579.0 

449.6 

1166.5 

646.7 

Wt  % 

2.1 

3.5 

6.3 

12.1 

15.4 

12.0 

31.1 

17.2 

SpKiiic  Gnvity 

0.61 

0.6766 

0.7249 

0.7696 

0.8167 

0.8591 

0.9219 

1.017 

API  Gnrity 

77.6 

63.7 

52.4 

41.8 

33.2 

22.0 

7.6 

SalAir.  Wt  % 

0.020 

0.010 

0.040 

0.32 

1.02 

1.96 

3.48 

Btecaptaaa,  ppm 

<\ 

43.1 

120.4 

41.4 

■■"    ".r^    ' 

Ht&imn 

16.8 

3.7 

3.2 

<1 

1.9 

1.6 

1.7 

l^                    ..:.._. 

ABiUiM  Point  *P 

128.0 

lis.a 

162.5 

180.5 

Naatnlisatioa  No. 

0.04 

01.07 

C«taiM  Iwkx 

50.36 

51.11 

NaphthalMMO,  YoL  % 

3.97 

11.49 

Smoka  point 

20.1 

15. J 

NitncMi.  Wt% 

0.0005 

0.013 

0.146 

0.558 

^          .    ■■    .. 

■      ~          ■      ■ 

.-•.. 

cst(sus)    rr? 

2.24(33.4) 

.  •i--^:-- 

100*  P 

1.78  r<32.0: 

4.87(42.0) 

larp 

3.32(37.1) 

2>.65ail.i) 

18(fP 

i6.fi2(62.0) 

ZUfF 

■        ■=         r"!=- 

2210(10309) 

260»F 

.-           '■        .yZlJ 

529.6(2476) 

Pnannc  Point  *P 

-31.9 

CVMd  Point  *F 

. 

-        ,       ■-         ..'     '■ 

22 

104 

Poyr  Point  "F 

20 

50 

Ni.  PPn 

J 

oc  Detectable 

38.2 

V.DWD 

- 

t 

ot  Detectable 

143 

Ft,  ppm 

I 

ot  Detectable 

35.2 

Con.  Car.  Rm..  Wt  % 

— 

21.8 

•(c),  calculated  ( 

Whole  crude 
Data  current 

^omfrM 

lead 
as  0 

rtioBrMolta. 

content: 
f  Septemb* 

0.025  ppn 
sr  19,  198 

16,  but  su 

Researc 
Motor  0 

bject  to  Chan 

h  Octane  Numb 
ctane  Number: 

ge. 

C5-175»F 

er:        62.9 
59.6 

C5-375»F 

43.6 
40.9 

/  VoLS3.N(xKy  /  Friday,  lune  3. 1M8  /  Kales  and  Regt^atfons 


Gas  Cfwomalographic  Analysis 
SPR  WEST  tMCKKMY  SOW 


OiMBMa  fiactiont,  ASmr  D  2882 

C5-t75»F 

175-250»F 

25(W75'F 

375-420»F 

V<dL« 

W)l% 

Vol.% 

Vol.% 

'Total  Purmna 

4&7 

SCO 

302 

37.2 

ToM  lKH)areffins 

3«l1 

32.5 

23.2 

ols 

Total  Aromatics 

2» 

7S 

209 

3M 

Total  Naphttwnea 

11J 

218 

108 

17 

Total  Otofint 

ao 

00 

00 

0.0 

Total  Unknown* 

0.0 

0.1 

4A 

243 

Paraffins:       (^ 

04> 

00 

00 

00 

C2 

ost 

oo 

OO 

0.0 

a 

oo 

0.0 

oo 

0.0 

ot 

OS 

0.0 

00 

OJO 

cs 

XtJl 

(U 

00 

oo 

09 

au  - 

SL4 

oo 

00 

C7 

M 

aoLf 

ar 

00 

CB 

00 

rj 

7A 

00 

C» 

00 

00 

10L4 

01 

CIO 

00 

0.0 

84 

24 

Ctl 

00 

OJO 

3l2 

141 

C12 

00 

00 

01 

209 

Iso-paraffins:  Of 

00 

00 

OA 

OjO 

C5 

C4 

0,t 

0.0 

OO 

OS 

au 

24 

00 

OO 

07 

49 

mi 

02 

0.0 

09 

00 

tt2 

3LS 

00 

C» 

00 

ot 

107 

00 

CIO 

00 

00 

08 

09 

Ctt 

00 

00 

8L1 

00 

Aromatics:     C6 

2A 

00 

00 

oo 

C7 

0* 

ft* 

08 

8L1 

C8 

00 

1.1 

aL3 

00 

Ot 

00 

Quo 

100 

18 

CIO 

00 

00 

09 

129 

Oil 

00 

00 

08 

17J9 

012 

00 

OO 

OO 

42 

Naphthanet:  CS 

2j» 

01 

OJO 

OJO 

06 

•4 

C7 

01 

00 

C7 

1.t 

U2 

0» 

0.0 

CB 

00 

7J 

04 

0.0 

09 

00 

00 

47 

01 

CIO 

00 

OJO 

48 

14 

CTt 

00 

00 

0.0 

0.0 

Ct2 

00 

00 

00 

0.0 

OlefnK         C4 

00 

0.0 

oo 

0.0 

05 

00 

oo 

0.0 

0.0 

08 

00 

0.0 

0.0 

oo 

07 

00 

ao 

0.0 

0.0 

•c      1 

oo 

00 

00 

0.0 

OabutanizatkMi 

Fiaction 

Component 

Vol.% 

lUMtane 

0.0 

EOwne 

02 

Propma 

9.0 

i-Sutana 

74 

rvBMtane 

344 

»-P«nlkne 

200 

n-Pantane 

244 

C* 

3.4 

Whole  Crude  B-T-X 


Component 


Vol.  % 


Benzene 

0.147 

Toluene 

0.454 

Ethyl benzene 

0.034 

Xylenes 

0.051 

•The  gas  chromatographfcPIAhK)  method  uaedprovWea  tor  ekjtton  and  WentHlcattonotconvon 
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Stream   SPR  Weeks  Island  Sour 


U.S.  DEPARTMENT  OF  ENERGY,  STRATEGIC  PETROLEUM  RESERVE 

CRUDE  OIL  ANALYSIS 

Terminals  DOE  St.  James  Terminal,  St.  James,  LA 


Gas  Chromatographic  Analysis 

SPR  WEEKS  ISLAND  SOUR 


LOCAP  Terminal.  St.  James,  LA 


Crude 


0.8821 


28.9 


1.32 


Specific  Gravity 

API  Gravity 

Solfiir,  Wt  % 

Nitrogen,  Wt  % 

Con.  Car.  Res..  Wt  %  (c)«_iilL 

Poor  Point  "P  —^ — 


0.216 


Ni,  ppm 

V,  ppm 

Fe,  ppm 

Org.  CI.  ppm  (c)*. 

OD.  Color 

UOP"K" 


U. 0(15. 8)*  ERVP.  p«ia@  lOOT—iilL 
39.2(42.5)*  Neutraliiation  No.  -Ml. 
0-7   (1.5)*      H,S.  ppm  (cr  _2iL_ 


0.3 


25.150 
11.85 


Fnelian 


Cat  Tnap. 


VoLmla 


VoL% 


VoL  Sum% 


Wt  •  graiM 


Wt  % 


7^ 

C4 


17.: 


2.7 


2.7 


70.6 


1.9 


Spadfic  GraTJty    0.6 


API  Gravity 


Solftir.  Wt  % 


MtSCtptMBM,  PPIB 


^*^  Pg" 


Oniaic  g.  piiin 


Aailia*  Pcint  *F 


NwtniKMtion  Na 


C«taa«  Index 


N«phdii]«BM.  voL  % 


Smoto  poiBt 


Nitwgwi.  Wt  % 


VacMitr 


cSt(SUS)      TTP 


C5- 

17S*F 


132.0 


3.1 
5.8 


91.3 


2.4 


0.6918 


73.0 


0.054 


10.2 


AL 


2.8 


2 

ITS*. 
280*? 


252.0 


5.9 


11.7 


185.7 


4.9 


0.7370 


60.5 


0.004 


17.4 


2.5 


2.1 


3 
2S0*- 


455.6 


10.6 


22.3 


354.3 


0.7777 


50.4 


0.043 


41.8 


2.3 


1.7 


119.6 


100*  P 


laofp 


liff? 


2i(rp 


ascp 


Prwniig  Point,  *P 


Clowd  Point,  *P 


Pwg  Point.  *F 


Wi.  Pgm 


V.  W* 


P«-W» 


Coa.  Ct.  Ro..  Wt  % 


4^ 
37S*- 
S30fP 


642.3 
15.0 


37.3 
533.0 


14.1 


0.8298 


39.0 


0.29 


9.0 


SL 


137.4 


0.06 


45.31 


4.75 


0.0006 


2.31(33.7) 


1.85(32.1) 


-33.7 


*  (c),  cBknlitiirf  from  fraction  naolts. 


6.3 


Mercaptans.  ppm  (c)* 

Viacoaity:    t7>i?  18-02    ^st    89.5      sug 

100*  F  iili2_  cSt  J2:2_  SUS 


sacr- 


526.7 


-TTT 


"597r 


Trr- 


0.8699 


31.2 


0.85 


152.9 


0.07 


47.98 


11.77 


TTT 


660*. 

1029»F 


1330.0 
30I 


60.6 


317^ 


0.9276 


21.0 


1.58 


173.3 


0.013 


5.17(42.9) 


3.48(37.6) 


20 


20 


TTTTT 


Rtaidanin 


835.3 


19.5 


■553TT 
22.6 


1.024 


6.7 


3.00 


0.692 


30.96(146.1 


11.58(64.8) 


104 

■5r- 


lot  Detectabli! 


lot  Detectablit 


iot  Detectable  t 


0.34 


^?niri9592) 


9^5.8(4375)     , 


69.8 


188 


6.5 
TTT! 


C5-175»F     €5-375^ 


Whole  crude  lead  content:     0.014  ppm. 

Data  current  as  of  September  19,  1986,  but  subject  to  change. 


Research  Octane  Number: 
Motor  Octane  Number: 


65.8 
62.4 


50.0 
47.8 


Distillate  fractions,  ASTM  D  2892 

Os-irs*  F 

175-250»F 

2S0-375«F 

375-420»F 

Vol.% 

Vol.% 

Vol.% 

Vol.% 

*  Total  Paraffins 

41i) 

27.7 

20s 

207 

Total  Iso-paraffins 

36.6 

27.S 

21.7 

06 

.    Total  Aronwtics 

M 

100 

27J 

36.S 

Total  Naphthenes 

18J> 

34.7 

209 

1.7 

Total  Olefins 

0.0 

0.0 

0.0 

0.0 

Total  Unknowns 

0.0 

ao 

3LS 

31.S 

Paraffins:       01 

0.0 

ao 

OJO 

ao 

C2 

0.0 

ao 

ao 

ao 

C3 

0.0 

0.0 

ao 

0.0 

C4 

0l2 

ao 

ao 

0.0 

CS 

144 

03 

ao 

0.0 

06 

2Sy4 

4.7 

ao 

ao 

C7 

1.1 

103 

07 

oo 

C8 

ao 

84 

OS 

0.0 

09 

0.0 

0.0 

00 

01 

010 

0.0 

0.0 

7J 

1.7 

Oil 

0.0 

0.0 

24 

102 

012 

0.0 

0.0 

01 

107     . 

Iso-paraffins:  04 

0.0 

0.0 

OJ) 

0.0 

OS 

SJ) 

ai 

ao 

0.0 

ce 

2&9 

24) 

oo 

0.0 

C7 

4J 

13L3 

02 

0.0 

C8 

ao 

11.2 

01 

0.0 

C9     , 

0.0 

OJ 

109 

0.0 

CIO 

0.0 

0.0 

8J 

84 

oil 

i 

ao 

oo 

01 

01 

Aromatics:     08 

17 

1j4 

ao 

0.0 

07 

a7 

74 

1.2 

01 

C8 

0.0 

W 

08 

01 

09 

ao 

0.0 

101 

IS 

010 

ao 

0.0 

OS 

100 

oil 

ao 

0.0 

08 

17.7 

012 

0.0 

0.0 

0.0 

43 

Naphttwnes:  OS 

2J 

ai 

0.0 

ao 

08 

13.1 

74 

01 

0.0 

C7 

2Xt 

18J 

1.S 

0.0 

08 

0.0 

OS 

02 

0.0 

C8 

0.0 

0.0 

07 

02 

010 

0.0 

0.0 

42 

ij 

oil 

0.0 

0.0 

01 

01 

-012 

ao 

0.0 

0.0 

0.0 

Olefins:          04 

0.0 

0.0 

0.0 

0.0 

05 

0.0 

0.0 

0.0 

0.0 

01 

0.0 

0.0 

0.0 

0.0 

07 

ao 

0.0 

0.0 

0.0 

C8 

0.0 

0.0 

0.0 

0.0 

Oebutanization 

Fraction 

Component 

Vol.% 

Methane 

0.0 

Ethane 

02 

Propane 

13.2 

i-Butane 

8.0 

n-Butane 

32.4 

i-Pentane 

17.9 

n-Pentane 

21.6 

C* 

06 

Whole  Crude  B-T-X 


Component 


Vol.  t 


Benzene 

0.197 

Toluene 

0.458 

Ethyl  benzene 

0.025 

Xylenes 

0.048 

*  The  gas  chrornatographic  PI  AND  rnethod  used  provides  for  ehrtion  and  identification  of  components  up  to  a  norninal  n-Oi  2  <42^ 
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20545 


Stream      SPR  Bayou  Choctaw  Sweet 


U.S.  DEPARTMENT  Of  EII£IWY,  STltATESIC  PETROtEBM  RESERVE 

CRUDE  OIL  ANALYSIS 

Tenafnals    DOE  St.  J— es  Terminal .  St.  Jawes.  LA 


Gas  Chromatographic  Analysis 
SPR  BAYOU  CHOCTAU  SHEET 


LOCAP  Termiial,  St.  James,  LA 


Grade 


JLM2L. 


36.5 


0.40 


Specific  Gravity 

API  Gravity 

Solfur,  Wt  % 

Nitrogen.  Wt  % 

Con.  Car.  R««.,  Wt  %  (c)*    2r?3 

Pour  Point,  T  .JO. 


0.127 


Ni.  ppm  4.4(A.A/* 

V.  ppm  7-0f7.4)* 

Fe.ppin  2-M3.3)* 

Org.  CI.  ppm  (c)*     0-^ 

OD.  Color  l^'OOO 

UOP  "K"  12-05 


8.10 


ERVP.  psia®  100*  F- 
Neatx^ization  Na  O-^Z 

H,S,  ppm  (c>*  -L2- 

Morcaptanit,  ppm  (c^ 
Vi*!o«ty:    TTF^LML 
ICOTF    »-90 


3.8 


.cSt. 

.cSt. 


48.2 
42.1 


SUS 
SUS 


FtSCClOB 

1 

2 

i 

4 

« 

• 

7 

Cm 'nap. 

c 

ns-F 

iw. 
2srT 

26or. 

378*? 

378*' 
SMTP 

fiurr 

1051 "F 

Baidnn 

VoL-mla 

59.0 

236.7 

403.7 

600.9 

755.8 

565.4 

1456.9 

570.0 

VoL% 

5.3 

4.9 

8.3 

12.4 

15.6 

11.7 

30.1 

11.8 

VoL  Sain% 

5.3 

10.2 

18.5 

30.9 

46.5 

58.2 

88.3 

100.1 

Wt  -  graina 

55.4 

161.6 

298.0 

466.2 

622.4 

482.2 

1322.0 

568.9 

Wt% 

3.8 

4.0 

7.3 

11.4 

15.3 

11.8 

32.4 

13.9 

SpsCulc  Gravity 

0.6  1 

0.6826 

0.7382 

0.7759 

0.8235 

0.8528 

0.9074 

0.998 

API  GnviQr 

75.8 

60.2 

50.9 

40.3 

34.4 

24.4 

16.3 

Suite.  Wt% 

0.004 

0.002 

0.011 

0.06 

0.26 

0.54 

1.26 

MTTiptini,  ppm 

8.0 

<1 

<1 

23.0 

HiS,  pim 

<1 

6.3 

15.4 

<1 

Otfanic  CI.  ppn 

2.9 

1.8 

1.3 

■  i 

AniliiM  Paint,  *F 

:,-.-.-   ■■;:' 

126.0 

144.8 

16^3 

1«.4 

ntntrahratitTii  No. 

/ 

■-"    ■     ,  "■ 

0.04 

0.08 

C«uiM  Intel 

47.62 

53.05 

Naphthalene*.  voL  % 

4.40 

9.12 

Smoke  point 

18.6 

16.6 

Nitncen,  Wt  % 

v-^ 

0.0003 

0.006 

0.136 

0.630 

Vweonty: 

■  ;     ■■■;■■;■     , 

cSt(SUS)      TTF 

2.33(33.7) 

,  :>-;» 

lotrp 

K>   -.  :» 

1.85(32.1) 

4.89(42.0) 

lacF 

■  -Tv 

3.33(37.1) 

25.^30^3.6) 

180*  F 

i6. 41^^6.6) 

ao-F 

1227.9(5727) 

Tscrv 

326.4  (1526) 

Freesnc  Point,  "F 

-31.9 

Clood  Point.  *F 

28 

Hi 

Pow  Point,  *F 

25 

100 

Ni.  ppm 

1 

oC  Detectable 

^       31..  9 

V.  ppm 

I 

at  Detectable 

53.3 

Fe.  ppm 

I 

at  Detectable 

i3.6 

1  Con.  Car.  Rat..  Wt  % 

— 

18.2 

*  Total  Paraffins 
Total  bo-paraffins 
Total  Aromatics 
Total  Naphttwnes 
Total  Oiafins 
Total  Unknowns 

Paraffins:  CI 
C2 
.C3 
C4 
C5 
08 
C7 
C8 
C8 
CIO 
C11 
C12 

iso-paraffins:  C4 
CS 
C8 
C7 
C8 
C9 
C10 
C11 


O^tete  fractkxis,  ASTM  0  2882 


C5-175"  F 
VoL% 


Aromatics: 


C8 

C7 

C8 

C8 

C10 

C11 

C12 


Napmtienes:  CS 
C8 
C7 
CS 
C8 
CIO 
C11 
C12 


Olefins: 


*  (c),  calculated  from  fraction  lesolta. 


C5-175»F  C5-375»F 


Whole  crude  lead  content:  0.006  ppm. 

Data  current  as  of  September  19,  1986,  but  subject  to  change. 


Research  Octane  Number: 
Motor  Octane  Number: 


6a«4 
64.1 


51.7 
48.2 


C4 
CS 
C6 
C7 
C8 


41J 
3M 

XI 
18J 

0.0 
0.0 

ao 

0.0 

ao 

1.2 
17J 
224 

a7 

ao 
oo 
ao 

0.0 

&i 
m 

215 

aj 

0.0 
00 

ao 

0.0 

2M 

OM 

0.0 

ao 
ao 

0.0 
0.0 

2,7 

14.2 

2.0 

0.0 
0.0 
0.0 
0.0 
OX) 

0.0 
0.0 
OJO 
0.0 
0.0 


175-2S0»F 
VoL% 


2S4 

21.7 

7.7 

42J) 

0.0 

ai 

ao 
oo 

0.0 

ao 

03 

4.1 

14,* 

M 

ao 

0.0 

ao 

0.0 
0.0 

ai 

2J) 

12.2 

t4 

0.0 

ao 
ti* 

M 

1.2 

OJO 
0.0 

ao 

0.0 

0.2 
1-3 

IfllS 
0.1 

0.0 
0.0 
0.0 

0.0 

ao 

0.0 

ao 
ao 


2S0-375»F 

VOI.% 


27il 
214 

zut 

24,2 

ao 

4.1 

ao 

OJO 
OJO 
0.0 

ao 

0.0 
OS 
02 

iLl 

7J 

3,2 

0,1 

ao 

0.0 
0.0 
02 
2.7 
101 
OS 
01 

0.0 
OS 
7J 
07 
4J 

tu 

0.0 

0.0 
01 

14 

103 
07 
03 

01 

0.0 

0.0 
0.0 

ao 

00 
0.0 


375-420'F 
Vol.% 


303 
09 

30 
2j8 

ao 

314 

ao 

0.0 
0.0 
0.0 
OJO 
0.0 

ao 

0.0 

oi 

24 

114 

lot 

0.0 
0.0 

ao 

0.0 
0.0 

oi 

04 
02 

0.0 
01 
0.0 
14 
102 
102 
34 

ao 

0.0 
0.0 
0.0 
02 
24 
OI 
0.0 

0.0 
04 
0.0 
04 
04 


OatMJtanizatkm 

Fractkm 

Cofnponant 

Vol.% 

Mettiane 

04 

Etttana 

ao 

Propana 

114 

t-Butane 

84 

n-Butano 

364 

l-fantana 

101 

n-Psntana 

204 

C* 

44 

Whole  Crude  B-T-X 


Component 

Benzene 
Toluene 
Ethyl  benzene 
Xylenes 


Vol.  t 

0.202 
0.494 
0.033 
0.064 


*  Tha  gas  chrornatographic  PI  AKK3  method  used  prowJes  for  akjtton  and  kJentification  of  components  up  to  a  nominal  n-Ci  2  (*^ 
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U.S.  DEPARTMENT  SF  EKHCT.  STtATfSIC  ftTtttat*  RESERVE 

CRUDE  Olt  ANM.TSIS 


stream   SPR  Bayou  Choctaw  Sour 


T«fi*i«ts  80£St. 


Terminal.  St.  Ja«es.,LA 


SPR  MTOo  cmcrm  soor 


LOCAP  TerwIaaK  St.  Jawes.  LA 


Cnide 


0.8573 


33.6 


1.41 


Specific  Gravity 

API  Gravity 

Salfar,  Wt  %     . 

Nitrogen,  Wt  % 

Con.  Car.  Baa.,  WL%(cr_i;64 

Poor  Point,  "F  ' 


0,144 


Ni.p|«i  g-0(7.S>*        ERVP.  paia®  100»P_5J« 

V,  ppm  27.7(27.6)*    Naataaliaatioa  No.       -2ill 

Fe,  iW*^  Detectable  <1.5)*h^s  ppm  {cy  —Li 

Org.  CI  p»«  (c)*_2ii_      Merca»tana,  ppm  «*  -JlI 

OJ).  Color  15. WO         Viacoaity:    TTF    *-38     c3t     ^^.2     gUS 

UOP-K"  11. W  iOOfF_l:iL-cSt_iLi_SUS 


*  (e).  «t'^'-*~<  firam  finctioii  nnlta. 

Whole  crude  lead  content:     0.022  ppm. 


AeseATcb  Octane  Number: 
Motor  Octane  Number: 


DriHIiij  fractiona.  ASTU  Basse 

Cs-175-F 

175-250»F 

25037yF 

375-420»F 

VWl% 

VoL% 

VoL% 

Val.% 

*  Total  ParaNina 

4&8 

334 

285 

311 

Total  laoiwraftoa 

4018 

318 

211 

OS 

Tcm  OjCBiaici 

2S 

74 

au 

388 

Tow  NitMlianaa 

122 

2&S 

us 

US     ' 

ToMOMna 

00 

OO 

OO 

OO 

ToMUnftnowna 

OiO 

0.0 

45 

2CS 

Paraffina:       CI 

00 

OO 

00 

00 

C? 

00 

0.0 

00 

00 

cs 

0^ 

0.0 

00 

00 

or 

04 

0.0 

00 

00 

05 

ISlS 

04 

OO 

00 

OS 

ass 

IS 

00 

OO 

07 

US 

114 

07 

00 

08 

00 

7J 

18 

OjO 

08 

00 

OO 

102 

12 

010 

00 

Oil 

as 

18 

C11 

00 

0.0 

11 

HI 

C12 

00 

0.0 

01 

112 

ia»f)araaina:  04 

00 

OO 

00 

00 

08 

87 

01 

00 

00 

08 

288 

17 

00 

00 

or 

4L8 

US 

13 

00 

08 

00 

117 

IS 

00 

08 

00 

1.1 

1S» 

00 

010 

00 

OJO 

14 

18 

C11 

OjO 

OO 

11 

00 

Aromafica:     08 

20 

07 

10 

OjO 

C7 

OS 

IS 

18 

11 

08 

00 

1w4 

IS 

11 

08 

00 

00 

US 

18 

CIO 

00 

0.0 

18 

118 

oil 

00 

0.0 

18 

175 

012 

00 

0.0 

OO 

4.1 

NapWhanaa  CS 

2jS 

01 

00 

00 

08 

»• 

4J 

11 

00 

cr 

1.2 

114 

US 

00 

08 

OO 

7.1 

18 

00 

C8 

0.0 

0.0 

o 

11 

010 

OO 

0.0 

IS 

1.7 

C11 

00 

0.0 

OO 

OO 

C12 

OO 

0.0 

00 

00 

Olafina:         04 

00 

0.0 

00 

00 

C6 

00 

0.0 

00 

00 

08 

00 

OO 

0.0 

00 

07 

00 

00 

0.0 

00 

CS 

00 

0.0 

00 

OjO 

DabulanizaSon 

Fiaction 

Componam 

VoL% 

Mattiana 

OO 

Ethana 

01 

Propana 

105 

i-Butana 

7.7 

n-BuXmn 

315 

1  1  Willi  w 

195 

ivFanlana 

24^ 

C* 

19 

Whole  Crude  B-T-X 


Component 


Vol.  % 


Benzene 

0.134 

Toluene 

0.428 

Ethyl  benzene 

0.037 

Xylenes 

0.064 

Data  current  as  of  September  19.  1986.  but  subject  to  change. 


'ThagaachronwtograpWcPMIWRiaSioduaa^provklaafwaiutionandktoRtiSGalionofca  f>. 


I 

2054B Federal  Ragirter  /  Vol.  53.  No.  107  /  Friday,  ^me  3.  1988  /  Rules  and  Regulationg 


/  Vol.  Sa.  Wa  107  /  Piiday.  |wie  3.  1988  /  Rules  and  RcguhtioiM 


Exhibit  E— SPR  DeUvsry  Point  Data 

Phillips  Terminal  (Fonnerly  Seaway 
Terminal) 

(Data  as  of  December  31, 1986)        I 

Location:  Brazoria  County,  Texas  (three  miles 
southwest  of  Freeport  Texas  on  the  Old 
Brazos  River,  four  miles  from  the  sea  buoy) 

Crude  Oil  Streams:  Bryan  Mound  Sweet. 
Bryan  Mound  Sour,  and  Bryan  Mound 
Maya 

Dehvery  Points:  Phillips  Terminal  marine 
dock  facility  number  2 

Marine  Dock  Facilities  and  Vessel 
Restrictions: 

Tankship  Docks:  3  Docks:  Nos.  1, 2  and  3 

Maximum  Length  Overall  (LOA):  750  feet 
during  daylight  and  615  feet  during  hours  of 
darkness 

Maximum  Beam:  107  feet  I 

Maximum  Draft:  37.5  feet;  subject  to  change 
due  to  the  weather  and  silting  conditions 

Maximum  Air  Draft:  None 

Maximum  Deadweight  Tons  (DWT): 
Maximum  DWT  at  Dock  No.  1  is  SaOOO 
DWT.  Dock  Nos.  2  an  3  can  accommodate 
up  to  80,000  DWT.  Maximum  DWT  is 
theoretical  berth  handling  capability; 
however,  purchasers  are  cautioned  that 
varying  harbor  and  channel  physical 
constraints  are  the  controlling  factors  as  to 
vessel  size,  and  they  are  responsible  for 
confirming  that  proposed  vessels  can  be 
accommodated. 

Barge  Loading  Capability:  Dock  No.  1  has  the 
capability  to  load  barges  of  a  minimum 
30,000-barrel  capacity.  Its  use,  however,  it 
contingent  upon  the  consent  of  the 
Government  and  non-interference  with  the 
Government's  obligations  to  other  parties. 

Oily  Waste  Reception  Facilities:  Facilities  are 
available  for  oily  bilge  water  and  sludge 
wastes.  Purchasers  are  responsible  for 
making  arrangements  with  the  terminal 
and  for  bearing  costs  associated  with  such 
arrangements. 

Customary  Anchorage:  Freeport  Harbor  sea 
bouy  approximately  4.5  miles  from  the 
terminaL 

ARCO  Pipeline  Company,  Texas  City 
Terminal 

(Data  as  of  December  31. 1986) 

Location:  Docks  11  and  12,  Texas  City 

Harbor.  Galveston  County,  Texas 
Crude  Oil  Streams:  Bryan  Mound  Sweet  and 

Bryan  Mound  Sour 
Delivery  Points:  ARCO  Pipe  Line  Company 

Marine  Docks  (11  and  12)  and  connections 

to  local  commercial  pipelines 
Marine  Dock  Facilities  and  Vessel 

Restrictions: 
Tankship  Dockr  2  Docks;  Nos.  11  and  12 
Maximum  Length  Overall  (LOA):  1.020  feet 

Maximum  bow  to  manifold  centeiline 

distance  is  466  fleet 
Maximum  Beam:  Dock  11-108  feet;  Dock  12- 

220  feet 
Maximum  Draft:  39.6  feet;  subject  to  change 

due  to  weather  and  silting  conditions 
Maximum  Air  Draft:  None 
Maximum  Deadweight  Tons  PWT>  15a  000 

DWT  each.  Terminal  peimiasion  is 

required  for  less  than  30.000  DWT  or 

greater  than  150.000  DWT.  Vesseb  larger 

than  120,000  DWT  are  restricted  to  daylight 


transit  Purchasers  are  cautioned  that 
varying  harbor  and  channel  physical 
constraints  are  the  controlling  factors  as  to 
vessel  size,  and  they  are  responsible  for 
confirming  that  proposed  vessels  can  be 
accommodated. 

Barge  Loading  Capability:  None 

Oily  Waste  Reception  Facilities:  Facilities  are 
available  for  oily  bilge  water  and  sludge 
wastes.  Purchasers  are  responsible  for 
making  arrangements  with  the  terminal 
and  for  bearing  all  costs  associated  with 
such  arrangements. 

Customary  Anchorage:  Bolivar  Roads 
(breakwater)  or  Galveston  sea  buoy.     .^^ 

Sun  Terminal 

(DaU  as  of  December  31, 1986) 

Location:  Nederland,  Texas  (on  the  Neches 
River  at  Smiths  Bluff  in  southwest  Texas, 
47.6  nautical  miles  from  the  bar) 

Crude  Oil  Streams:  West  Hackberry  Sweet, 
West  Hackberry  Sour 

Delivery  Points:  Sun  Terminal  marine  dock 
facility  and  Sun  Terminal  connections  to 
local  commercial  pipelines 

Marine  Dock  Facilities  and  Vessel 
Restrictions: 

Tankship  Docks:  5  Docks:  Nos.  1.  2,  3, 4  and  5 

Maximum  Length  Overall  (LOA):  1000  feet 

Maximimi  Beam:  145  feet 

Maximum  Draft:  40  feet  fresh  water 

Maximum  Air  Draft:  136  feet 

Maximum  Deadweight  Tons  (DWT): 
Maximum  DWT  at  Dock  No.  1  is  85,000 
DWT.  Dock  Nos.  2,  3, 4  and  5  can 
accommodate  up  to  130,000  DWT.  Vessels 
larger  than  85.000  DWT  are  restricted  to 
daylight  transit  Maximum  DWT  is 
theoretical  berth  handling  capability; 
however,  purchasers  are  cautioned  that 
varying  harbor  and  channel  physical 
constraints  are  the  controlling  factors  as  to 
vessel  size,  and  they  are  responsible  for 
confirming  that  proposed  vessels  can  be 
accommodated. 

Barge  Loading  Capability:  3  Barge  Doclis:  A. 
B  and  C.  Each  capable  of  handling  barges 
up  to  25.000  barrels  capacity.  Tankship 
Dock  No.  1  has  barge  loading  capabiUty.  Its 
use,  however,  is  contingent  upon  the 
consent  of  the  Govenunent  and  non- 
interference with  the  Government's 
obligations  to  other  parties. 

Oily  Waste  Reception  Facilities:  Facilities  are 
available  for  oily  bilge  water  and  sludge 
wastes.  Purchasers  are  responsible  for 
making  arrangements  with  the  terminal 
and  for  bearing  costs  associated  with  such 
arrangements. 

Customary  Anchorage:  South  of  Sabine  Bar 
Buoy,  also  at  Sabine  Bar  for  vessels  with 
draft  of  39  feet  or  less.  Short-tetm 
anchorage  for  vessels  of  less  than  40  foot 
draft  in  turning  basin. 

DOE  St  James  Terminal 
(Data  as  of  December  31, 1966) 

Location:  St  lames  Parish.  Louisiana  (30 
miles  southwest  of  Baton  Rouge  on  the 
west  bank  of  the  Mississippi  River  at  mile- 
maiker  158.3) 

Crude  Oil  Streams:  Bayou  Choctaw  Sweet. 
Bayop  Choctaw  Sour,  Weeks  Island  Sour 

Delivery  Points:  St  James  Terminal  marine 
dock  facility  and  LOCAP  Terminal 


(connections  to  CapUne  interstate  pipeline 
system  and  local  commercial  pipelines) 

Marine  Dock  FaciUties  and  Vessel 
Restrictions: 

Tanlcship  Docks:  2  Docks:  Nos.  1  and  2 

Maximum  Length  Overall  (LOA):  940  feet 

Maximiun  Beam:  None 

Maximum  Draft:  45  feet 

Maximum  Air  Draft:  153  feet  less  the  river 
stage 

Maximum  DWT:  100.000  DWT.  Maximum 
DWT  is  theoretical  berth  handling 
capability;  however,  purchasers  are 
cautioned  that  varying  harbor  and  channel 
physical  constraints  are  the  controlling 
factors  as  to  vessel  size,  and  they  are 
responsible  for  confirming  that  proposed 
vessels  can  be  accommodated. 

Barge  Loading  Capability:  None 

Oily  Waste  Reception  Facilities:  Facilities  are 
available  for  oily  bilge  water  and  sludge 
wastes.  Purchasers  are  responsible  for 
making  arrangements  with  the  terminal 
and  for  bearing  all  costs  associated  with 
such  arrangements.  Terminal  can  provide 
suitable  contacts. 

Customary  Anchorage:  Grandview  Reach 
approximately  11  miles  &t>m  the  terminal. 

Exhibit  F— {Reserved] 

Exhibit  G— Offer  Guarantee— Letter  of  Cn&A 

Procurement  and  Sales  Division,  Mail  Stop 
PR-651,  Project  Management  Office, 
Strategic  Petroleum  Reserve,  U.S. 
Department  of  Energy,  900  Commerce 
Road  East  New  Orleans,  Louisiana  70123 

To  the  Strategic  Petroleum  Reserve  Sales 
Contracting  Officer 
By  order  of  our  customer 

(name  and  address  of  offeror) 

we  hereby  establish  in  the  U.S.  Department 

of  Energy's  favor  an  irrevocable  Letter  of 

Credit  Numbered ,  for  an  amount  not 

to  exceed  U.S.  f  ,  effective  immediately 

as  an  offer  guarantee  for  the  offer  of  our 

customer  dated in  response  to  the  U.S. 

Department  of  Energy's  Notice  of  Sale  dated 

for  the  sale  of  Strategic  Petroletmi 

Reserve  petroleum.  Liability  under  this  Letter 
of  Credit  shall  commence  upon  the  date  set 
by  the  Notice  of  Sale,  including  any 
amendments  thereto,  for  receipt  of  offers  and 
expires  on  the  twenty-first  day  thereafter.  We 
agree  that  our  obligation  shall  not  be 
impaired  by  any  extensions  of  the  date  set  for 
receipt  of  offers,  notice  of  such  extension 
being  hereby  waived:  provided,  that  such 
waiver  of  notice  shall  not  apply  to  extensions 
extending  more  than  thirty  (30)  calendar  days 
beyond  the  period  originally  established  for 
receipt  of  offers. 

Funds  under  this  Letter  of  Credit  are 
available  to  the  U.S.  Department  of  Energy  by 
its  draft  or  drafts  drawn  on  ourselves  and 
^accompanied  by  a  manually  signed  statement 
of  a  duly  authorized  official  of  the  U.S. 
Department  of  Energy  stating  the  following: 

This  drawing  of  U.S.  I —  (U.8.  dollar 

amount  expressed  in  word  form) 


against  yoiw  Latter  of  Qvdit  NHBbcred 

.dated i»dB»li»UL& 

f^. .  ^^Taasa  nf  tlw  isiian  ii| 


(namaofoffaN^ 

to  hoBor  its  oCEer  to  eater  ato  ■  ( 

the  purchase  of  pctratnfi  from  di* ! 

PettoleiflD  Reaan*.  ia  Mxatdoee  widi  tiM 

U.S.  GovemMBTs  NetiGs  of  Siri*  dbled 

aadtbcawUaUsSlaBdsidSaka 

Provieiow  (!•  CFR  Pvt  S2Sw  ^pmdix  A)l 
"pfnrrriptnf  thti  TIT  nipiilimii  uf 
Eneis^s  draft  amA  aocoBipaiyk^  statsaeat 
either  by  hand  or  mail,  at  our  ofltca  located 

at ,  we  will  honor  the  draft  and  males 

payment  by  3  p.m.  Eastern  Standard  Time  of 
the  next  bannese  day  following  receipt  of  the 
draft  by  wire  transfer  to  the  acoomrt  of  the 
U.S.  Treasury  tfaroogfc  Hke  Fedleral  Reaenre 
Conwwiteations  System.  Eadi  wire  transfer 
sliall  be  ronBflfteo  hi  nxwdanos  wftit 
prescrioeu  ireani^ lei^uiienents  aa  ntown 
in  adiibit  I  of  die  Standard  Sales  Anvisiona, 
10  CFR  Part  625,  Appendix  A. 

This  Letter  of  Credit  is  subject  to  the 
Uniform  Customs  and  Practice  for 
Documentary  Credits  (1983  Revision. 
International  Chamber  of  Commerce 
Publication  No.  400)  and  except  as  may  be 
inconsistent  therewith,  to  the  Uniform 
Commercial  Code  in  effect  on  the  date  of 
issuance  of  this  Letter  of  Credit  in  the  state  in 
which  the  issuer's  head  office  within  the 
United  States  is  located. 

Address  all  communications  regarding 

this  Letter  of  Credit 

to- 


(address  and  any  applicable  reference) 


Yours  Truly, 


Authorized  Signature. 
Exhibit  H 


Payment  and  Performance  Guarantee — 
Letter  of  Credit 

Procurement  and  Sales  Division.  Mail  Stop 
I'R-651,  Project  Management  Office, 
Strategic  Petroleum  Reserve,  U.S. 
Department  of  Energy,  900  Commerce 
Road  East,  New  Orleans,  Louisiana  70123 

To  the  Strategic  Petroleum  Reserve  Sales 
Contracting  Officer: 
By  order  of  our  customer 


(name  and  address] 

we  hereby  establish  in  the  U.S.  Department 

of  Energy's  favor  an  irrevocable  Letter  of 

Credit  Numbered ,  for  about  U.S. 

'  $ — (the  U.S.  dollar  amount 

e^iressed  in  word  form) 

effective  immediately  and  expiring  at  our 

office  located  at 


(address] 

one  hundred  and  twenty  (120)  days  &t>m  the 
date  of  issuance  of  this  Letter  of  Credit 
relative  to  an  offer  by  our  customer  dated 
_  to  purchase  Strategic  Petroleum 


Reserve  petroleum. 


lAioLsttsrafCnditvs 
available  to  Ihs  U&  Dapartmaal  si  amgr  by 
its  draft  or  drafts  drawn  on  ourselves.  Soch 
draft  or  drafts  may  be  transmitted  by  telex  or 

U.S.  Mail  sad  ahali  coBtatn  sithar  a  ststasKnt 
that: 

This  drawing  is  due  to  the  U.&  Departaeat 
of  Energy  under  your  letter  of  Credit  number 
for 


(cnatooMr's  ■ame)i  Payment  of  U.S.  I 
to  be  made  by  wire  trandisr  to  US. 


(date) 

under  contract  number  nB-STart- 

SPRCODRNo. for  delivery  of 

barrels  of  oa  St  U.&S per  bairaL  phis/ 

nJinusi; per  barrel  gravity  adfaatuieut 

The  wire  (k«ft  dMuld  kidude  ovnOWHtB 
number  and  other  pertinent  wire  hitaaaHisi 
as  foUowae  Ttaoiisr  to  TXBAS  Cbds 
021030004  TREAS  NYC/(89000201)  Dep(  of 
Energy  (SPRO)  U.S.  $ — —  payment  for  the 
sale  of  crude  oil  under  contract  No.  DE- 

SCOS- SPRCODR  No Deposit 

Account  89X0233.91. 

or  a  statement  that 

Tliis  drawing  is  due  the  U.S.  Department  of 

Energy  under  your  letter  of  Credit  number 

for 


(customer's  name). 

Payment  of  U.S.  % to  be  made  by  wire 

transfer  to  U.S.  Department  of  Energy 
because  of  failure  of  company  to  accept 
delivery  of  petroleum  under  contract  number 

DE-SC96- at  the  time  specified  in  the 

contract  resulting  in  damages  due  under  the 
contract  in  that  amount  The  wire  draft 
should  include  our  FEDWIRE  number  and 
other  pertinent  wire  information  as  fbllowK 
Transfer  to  TRlBAS  Code  021030004  TREAS 
NYC/(89000201)  DEPT  OF  ENERGY  (SPRO) 

U.S.  S payment  for  damages  incurred 

by  failure  to  accept  delivery  under  contract 

number  DE-SG9&- Deposit  Account 

89X0233.91. 

or  both. 

We  also  will  honor  drafts  presented  over 
the  Federal  Reserve  Bank's  FEDWIRE 
system,  provided  that  each  such  draft 
contains  either  a  statement  that 

Third  Party  sender,  re  your  LOC# 


(Letter  of  Credit  No.) 
for 


(customer  name) 

Third  Party  receiver.  Transfer  to  TREAS 
Code  021030004  TREAS  NYC  (89000201)  Dept 
of  Energy  (SPRO)  $ payment  due  on 


(date) 

for  sale  of  oil  under  contract  No 

SPRCODR  No for bis  @ 

$ /bl  ± degrees  at  SO 

gravity  adjustment  and  $ for  delivery 


damages.  Deposit  Account  89X0233.91. 
or  a  statement  that 
Third  Party  sender,  re  your 


LOC* 

(Letter  of  CisditNa^ 
for — 


(customer  aaas) 
Third  Party  rsceivet.  IVaoafier  to  TKBAS 
Code  021030004  TREA&  NYQfaaOOOaOl}  DEPT 

OF  ENERGY  (SPRO)  S paysuat  dw 

for  damages  from  failure  to  pczfcni  ia 

accordance  with  contract  No Deposit 

Account  89X0233.91 

or  other  wire  message  ccmtaining  the  relevant 
uuDnsstioa.  TIh  wire  dkaft  shsald  indsds 
our  FEDWIRE  nanbsr  snd  other  iafotaatton 

pertinent  to  a  request  for  a  wire  transfer  of 
frmda  over  FEDWBB.  ss  fbUowBc 


For  drafts  pisssntod  by  trisx  or  FEDWIRE. 

the  U.S.  Government's  invoice  (iadadhtf 
s>ip|>oftingdoniifii>i>shaBb»iBtwidsJto 
us  by  rsyoiar  oisiL 

The  U.S.  Departmeai  of  Eoeigy  taag  aake 
multiple  drawriogs  totalling  sp  to  the  stmmmA 
of  funds  indicstsd  ia  die  first  parsgrapfc  as 
available  under  this  Letter  of  Credit 

Upon  receipt  of  the  U.S.  Department  of 
Energy's  draft  and  accompanying  statement 
we  will  honor  the  draft  and  make  payment  by 
3  pjn.  Eastern  Standard  Time  on  the  date 
stated  in  the  draft  (or  the  next  business  day  if 
the  stated  date  does  not  fall  on  a  regular 
business  day],  by  wire  transfer  of  funds  over 
FEDWIRE  to  account  number  021030004  of 
the  U.S.  Treasury  through  the  Federal 
Reserve  Communications  System.  Each  wire 
transfer  of  funds  shall  be  formatted  in 
accordance  with  prescribed  U.S.  Treasury 
requirements  as  shown  in  Exhibit  I  of  the 
Standard  Sales  Provisions,  10  CFR  Part  625, 
Appendix  A. 

This  Letter  of  Credit  is  subject  to  the 
Uniform  Customs  and  Practice  for 
Documentary  Credits  (1983  Revision, 
International  Chamber  of  Commerce 
Publication  No.  400)  and  except  as  may  be 
inconsistent  therewith,  to  the  Uniform 
Commercial  Code  in  effect  on  the  date  of 
issuance  of  this  Letter  of  Credit  in  the  state  in 
which  the  issuer's  head  office  writhin  the 
United  States  is  located. 
Address  all  communications  regarding 
this  Letter  of  Credit 

to 

(address  and  any  applicable  reference] 

Youre  truly. 

Authorized  signature. 

Exhibit  1— InstrucUon  Guide  for  Funds 
Transfer  Messages  to  Troasury 

The  following  instructions  provide  specific 
information  which  is  required  so  that  a  funds 
(wire)  transfer  message  can  be  transmitted  to 
the  Department  of  Treasury.  The  funds 
transfer  message  format  is  shown  in 
Attachment  1.  A  narrative  description  of  each 
item  on  the  funds  transfer  message  follows: 

Linel 

Item  \— Priority  Corfe— The  priority  code 
will  be  provided  by  the  sending  bank.  (Note: 
Some  Federal  Reserve  District  banks  may  not 
require  this  item.). 


BEST  COPY  AVAILABLE 


988 


JMI 
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Line  2 

Item  2 — Treasury  Department  Code— The 
9-digit  identifier  "021030004"  is  the  routing 
symbol  of  the  Treasury.  This  item  is  a 
constant  and  is  required  for  all  funds  transfer 
messages  sent  to  Treasury. 

Item  y—Type  Code— The  type  code  will  be 
provided  by  the  sending  bank  (will  be  a  10  or 
12). 

Lines  ! 

item  *— Sending  Bank  Code— This  9-digit 
identifier  will  be  provided  by  the  sending 
bank. 

Item  5 — Class — ^The  class  field  may  be 
used  at  the  option  of  the  sending  bank.  (Note: 
Some  Federal  Reserve  Districts  prohibit  use 
of  this  field.) 

Item  B— Reference  Number— The  reference 
number  will  be  inserted  by  the  sending  bank 
to  identify  the  transaction. 

Item  7 — Amount — ^The  amount  must 
include  the  dollar  sign  and  the  appropriate 


punctuation  including  cents  digits.  This  item 
will  be  inserted  by  the  sending  bank. 

Liiie4 

Item  i— Sending  Bank  Mune— The 
telegraphic  abbreviation  which  corresponds 
to  Item  4  will  be  provided  by  the  sending 
bank. 

Lines 

Items  9, 10,  and  11 — Treasury  Department, 
Name,  Agency  Location  Code.  Agency 
Number^-Thia  item  is  of  critical  importance. 
It  must  appear  on  the  funds  transfer  message 
in  the  precise  manner  as  stated  to  allow  for 
the  automated  processing  and  classification 
of  funds  transfer  message  to  Treasury  for 
credit  to  the  Department  of  Energy.  This  item 
is  comprised  of  a  rigidly  formatted,  left 
justified,  nonvariable  sequence  of  characters 
as  follows: 

TRES  NYC/(89000201)  Dept.  of  Energy 
(SPRO). 


Item  \2r— Payment  Identification— The 
payment  identification  should  be  furnished 
by  the  remitter  in  the  following  manner 

Lines  6  and  7 

For  contracts  payments,  either  the  constant 
"Payment  for  the  Sale  of  Crude  Oil  Under 

Contract  # .  SPRCODR  # "  or 

"Payment  for  Damages  Incurred  by  Failure  to 

Accept  Delivery  Under  Contract  # " 

will  be  inserted.  For  offer  guarantees,  the 
constant  "Offer  Guarantee  for  the  Sale  of 

Crude  Oil  Under  NS  # "  for  (Name). 

(Taxpayer  ID  or  Social  Security  Num6er) 
will  be  inserted. 

Lines 

The  constant  "Deposit  Account  89X0233" 
will  be  inserted. 

Important  Note;  Line  Nos.  2  and  5  are 
edited  by  the  Federal  Reserve  Bank.  If  the 
wire  transfer  message  is  not  formatted  as 
prescribed  above,  the  message  will  be 
rejected  by  the  FED  Bank  and  returned  (o  the 
sending  bank. 
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SAMPLE  OF  FUNDS  TRANSFER  MESSAGE  FORMAT  FOR  SPR  OIL  SAI  E 


02 


To 
021030004 


From 
011000390 


Ref 
0650 


Ordering  Bank  and  Related  Data 
FIRST  BOS 


Amount 
S500.000.00 


TREAS  NYC/(89000201)  DEPT  OF  ENERGY  (SPRO) 
PAYMENT  FOR  THE  SALE  OF  CRUDE  OIL  UNDER 


CONTRACT  # 


DEPOSIT  ACCOUNT  89X0233 


SPRCODR  # 


Attachment  1  to  Exhibit  I 
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EXHIBIT  J 


STRATEGIC  PETROUEUM  RESERVE 
CRUDE  OIL  DEMVERY  REPORT 


I.  SALES  CONTRACT  NUMMR 


3.  CARGO  NUAMER 


4.  DATE  OCLIVEREO 


7.  SHIPPING  SPR  SITE/TERAWNAl 


5.  TRANSPORTATION  MODE 

G  TANKER  D  BARGE 


D  PIPELINE 


•.  PURCHASERNAAAC  ANO  ADDRESS 


3.  TERAAINAL  REPORT  Nl^AABER 


6.  ACCEPTANCE  POINT 

a  ORIGIN  C  DESTINATION 


9.  CARRIER 


10.  CONTRACT 
LINE  ITEM 


_uu_ 


J2LL 


OESCRtPTION  Of  CRUOf 
OIL  AND  GROSS  Mt« 


IIA. 

API 
r.RAVITY 


IIB. 
TOTAL 

wirmw% 


IS.  QUALITY  ADJUSTMENT  —  INCREASE/(DECREASE) 
ISA.  NET  GRAVITY  ADJUSTMENT  PROM  15»(5) 


158.  CALCULATION  OP  GRAVITY  ADJUSTMENT 


(J)  ADVERTISED  API  GRAVITY :-. 

(2)  DELIVERED  API  GKAVITY 

(3)  VARIANCE  •  (3)min(i«(l)  PtUS/(MINU$) 

(4)  AILOWASIE  VARIANCE 

(5)  NET  VARIANCE0)minw«(4)  •«-/(-) 


19.  VESSa  DATA 


I9A.  VESSa  NAME 


I9t.  TIMS  STATEMENT 


NOTICE  Of  READINESS  TO  LOAD 


VESSR  AtiVED  IN  ROADS 


PIRE  LINE  ASHORE 


MOOMEO  ALONGSIDE 


STAKTED  JAILAST  OISCHAWOE 


FINISHED  lALLAST  DttCHAMOE 


INSPECTED  ANO  READY  TO  LOAD 


CARGO  HOSES  CONNECTED 


COMMENCED  LOADING 


STOPPED  LOADING 


RESUMED  LOADING 


FINISHED  LOADING 


CARGO  HOSES  REMOVED 


VESSEi  RELEASED  tY  IWSfEaO« 


COMMENCED  tONKEWNG 


FINISHiD  ■UNKEWNG 


VESSa  LEfT  ■BtTH  (ACTUAL  OR  tSTlMAT») 
21.  GOVERNMENT  INSPECTOR  $  CEHTlf  ICAH: 


DATS 


TIME 


I  HEREIY  aRTIFY  THAT  THS  (VESSa  CARGO)  (PIfEUNS  SHIPMENT) 
WAS  INSPECTED.  DEUVEREO  ANO  ACCSTTH)  AS  SHOWN  HEREON. 


DATE_ 


SIGNATURE 


NAME  TYPED/PRINTED 


12. 


DEl'DNET 

■US  41  *0«> 


13. 

UNIT 


T».  NET  AMOUNT  DOE 


14. 


AMOUNT 


17.  THE  DEUVeiB)  NET  lARRKS.  UNIT  PRICE.  QUAUTY  ADJUSTMENT 
AND  NET  AMOUNT  DUE  HAVE  KB*  VdOnB). 

StGNATURE:. 


INVENTORY  MANAGER 


IS.  REMARKS 


30.  RECBPT  IS  ACKNOWOEOCSO  Of  THE  QUANTITY  ANO 
QUAUTY  SHOWN  HHiON: 


DATS  RECSIVSO:. 
ACeiT: 


•Y: 

NAME  TYPtO/PRmm 


23.  I  CSRTVY  THAT  THS  TIMS  STATEMENT  SHOWN  HEREON  IS  CORRECT. 
SIGNATURE 


MASTER  Of  VESSa 


SfRfMO-F-«n0.3l4  l/t7 
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Exhiha  K.— Ofhr  Giurantse  Calculation 
WwkdMot 


MU: 


Column 


Row: 
1. 
2. 
3. 
4. 
5. 
6. 
7. 


Total. 


MAXQ 

(thousands/ 

bbis) 

(A) 


UnK  price 
(dollars) 


(B) 


DU 


DESQ 

(thousands/ 

bbts) 

(D) 


MINQ 

(thousands/ 

tiUa) 

(E) 


Total  DU 

price 

(thousands/ 

doNws) 

(F) 


Bond  tedor 


(G) 


xSO 
xSO 
xSO 
xSO 
x50 
xSO 
xSO 


Product 
(dollars) 

(H) 


1 .  a>lumn  (E).  (The  minimum  quantity  k  either  the  Government's  minimum 

I  iriat  Anrwvmf   or  tha  Aaair^tt  «ii»n<i<u   w  M»  ««-.-■  :_j;.-a ■ ...:u . 


SSSS^^SJSinTCSiSSSSL'^  f^"!"*^  »«^  fe  -Wher  the  GovenVSem'sTninirKini 

I  tSSSclV^  Si£!fnS.SS!lT.il'*7^i^  **fr?  'm^!^  (G)  and  enter  the  product  in  Column  (H).  The  factor  is  5%  o«  1000. 
Column  lSKJ^'is^n2rffip  11  "^  '•  ^"^  <°*  ^  "*  ™*'^  *''*^  *"  ^  '•  ^^"^^  <^)-  Enter  the  result  in  Row  2. 

<^^>«!^riZlSJSStSJ£S^  ^S!i^J*^JSZ^  ^JSr  *"  ^  2-  Cglumn(m  Enter  the  DU  letter,  desired  quantity,  and  minimum 
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DEPARTMENT  OF  HOUSINQ  AND 
URBAN  DEVELOPMENT 


Office  of  ttte 
CofiMiNinity 


Aeaietant  Secretary  for 


24CFR  Part  596 

[Docket  Na  R-«e-1392:  FR-1913] 

Enterpriee  Zone  Devetopment 


AQENCV:  Office  of  the  Assistant 
Secretary  for  Community  I^anning  and 
Development.  HUD. 

ACTION:  Proposed  rule. 


:  This  proposed  rule  would 
implement  Title  VII  (Enterprise  Zone 
Development]  of  the  Housing  and 
Community  Development  Act  of  1987 
(Pub.  L 100-242).  This  Title  authorizes 
the  Secretary  of  The  Department  of 
Housing  and  Urban  Development  (HUD) 
to  designate  not  more  than  100  zones 
based  entirely  on  rank  order  of  distress. 
The  Secretary  is  authorized  to  waive 
HUD  regulations,  promote  coordination 
and  expedite  consideration  of  all  HUD 
programs  within  the  designated  zones. 

The  purpose  of  the  program  is  to 
encourage  business  to  invest  in 
distressed  areas,  thereby  creating  jpbs 
and  assisting  in  the  economic         { 
revitalization  of  these  areas. 

DATC:  Comments  must  be  received  by 

July  5. 198a  _;;„J 

ADOWMlEa;  Comments  on  Ruie: 
Interested  persons  are  invited  to  submit 
comments  regarding  this  rule  to  the 
Office  of  General  Counsel,  Rules  Docket 
Clerk.  Room  10278,  Department  of 
Housing  and  Urban  Development, 
Washii^on.  DC  20410-0500. 
Communications  should  refer  to  the 
above  docket  number  and  tide.  A  oopy 
of  each  communication  submitted  wUl 
be  available  for  public  inspection  and 
copying  during  regular  business  hours  at 
the  above  address. 

Comments  on  information  collection: 
Comments  on  the  information  collection 
requirements  contained  in  this  proposed 
rule  should  be  submitted  to  the  WJD 
Rules  Docket  Clerk  at  the  above  address 
and  to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget.  Washington. 
DC  20504,  attention  Desk  Officer  for 
HUD.  They  should  contain  the  docket 
number  and  date  of  publication. 

ran  PURTHBI  MraRMATION  CONTACT: 

Michael  T.  Savage.  Deputy  Director, 
Office  of  Block  Grant  Assistance,  Room 
7280,  Department  of  Housing  and  Urban 
Development.  451  Seventh  Street  SW., 
Washington,  DC  20410,  telephone  (202) 


755-6588.  (This  is  not  a  toll-free 
telephone  number.) 

SUPfLEMCNTAIIV  mromiATioN 
LBackground 

Legislation  to  authorize  Enterprise 
Zones  has  been  a  goal  of  the 
Administration  since  its  inception,  ^ce 
1982.  several  Enterprise  Zone 'Bills  have 
been  introduced  on  behalf  of  die 
Administration,  providing  significant  tax 
incentives  as  well  as  the  potential  for 
waiver  of  Federal  regulations. 

In  his  1988  Legislative  Message, 
President  Reagan  stated:  "More  than 
half  of  the  states  have  set  up  their  own 
enterprise  zones,  even  without  Federal 
incentives.  These  zones  have  created 
new  jobs  and  spurred  billions  of  dollars 
in  capital  investment  Their  success  is 
testimony  to  the  power  of  this  concept 
and  is  just  a  small  indication  of  how 
much  could  be  accomplished  if  Federal 
incentives  were  added  to  those  of  States 
and  localities.  Adding  Federal 
incentives  would  make  existing  zones 
far  more  economically  attractive  and 
successful  and  would  also  encourage 
more  State  and  local  zones. 
Accordingly,  I  am  renewing  my  call  to 
the  Congress  to  take  up  effective 
Federal  Enterprise  Zone  legislation 
which  will  complement  the  State 
Programs." 

The  Housing  and  Community 
Development  Act  of  1987  included  Title 
VII,  Enterprise  Zone  Development  as  a 
new  program. 

n.  Program  Description 

General 

The  Secretary  of  HUD  may  designate 
up  to  100  Enterprise  Zones.  One  third  of 
the  Enteriwise  Zones  must  be  in  rural 
areas. 

Designation  of  the  Enterprise  Z<nies 
will  be  based  solely  on  the  rank  order  of 
distress  of  the  zones.  The  only  exception 
will  be  if  the  Secretary  determines  that 
the  Course  of  Action  proposed  for  the 
area  is  inadequate. 

Eligibility 

To  be  eligible  for  zone  designation, 
the  area  must: 

(1)  Have  a  continuous  boundary  and  a 
minimum  population  of  4,000  if  located 
in  a  metropoUtan  statistical  area  or  in  a 
jurisdiction  with  a  population  of  50,000 
or  greater,  or  1,000  if  located  in  a  rural 
area,  or  any  population  if  located 
entirely  in  an  Indian  Reservation; 

(2)  Be  located  in  a  UDAG  eligible 
jurisdiction;  and 

(3)  Be  of  pervasive  poverty, 
unemployment  and  general  distress. 

In  addition,  an  urban  area  must  have: 


(1)  An  unemployment  rate  of  at  least 
1.5  times  the  national  unemployment 
rate; 

(2)  A  poverty  rate  of  at  least  20 
percent;  and  either 

(3)  Low  income  or  population  decline: 

(a)  Have  at  least  70  percent  of  the 
households  with  incomes  below  80 
percent  of  the  median  income  of 
households  of  the  local  jurisdiction;  or 

(b)  Have  a  population  decline  of  20 
percent  or  more  between  1970  and  1980. 

A  rural  area  must  meet  at  least  one  of 
the  four  criteria  enumerated  in  1,  2, 3(a), 
and  3(b). 

Designation  Process 

A  local  and  State  Government  must 
jointly  request  designation  of  an  area 
which  they  certify  meets  the  eligibility 
requirements. 

The  nomination  request  must  include 
a  "Course  of  Action"  which  has  been 
developed  to  reduce  the  various  burdens 
borne  by  employers  or  employees  in  the 
area,  llie  Course  of  Action  must  include 
at  least  four  of  the  following: 

A  reduction  of  tax  rates  or  fees 
applying  within  the  enterprise  zone; 

An  increase  in  the  level  of  public 
services,  or  in  the  efficiency  of  the 
delivery  of  public  services  within  the 
enterprise  zone: 

Actions  to  reduce,  remove,  simplify  or 
streamline  paperwork  requirements 
within  the  enterprise  zone; 

Involvement  in  the  program  by  public 
authorities  or  private  entities, 
organizations,  neighborhood 
associations  and  community  groups, 
particularly  those  within  the  nominated 
area,  including  a  written  commitment  to 
provide  jobs  and  job  training  for,  and 
technical,  financial,  or  other  assistance 
to,  employers,  employees  and  residents 
of  the  nominated  area; 

The  giving  of  special  contract 
preference  to  businesses  owned  and 
operated  by  members  of  any  minority; 
and 

The  gift  (or  sale  at  below  fair  market 
value)  of  surplus  land  in  the  enterprise 
zone  to  neighborhood  organizations 
agreeing  to  operate  a  business  on  the 
land. 

Enterprise  Zone  Benefits 

The  Secretary  of  HUD  is  authorized  to 
waive  HUD  regulations  in  designated 
zones  and  shall: 

1.  Promote  the  coordination  of  all 
HUD  Programs  in  Enterprise  Zones:  and 
-2.  Expedite  the  consideration  of  HUD 
programs  in  Enterprise  Zones. 

Special  Issue 

No  guidance  is  provided  in  the  Act 
with  regard  to  the  Enterprise  Zone 


benefits  discussed  as  "Coordinaticm  of 
Housing  and  Urban  Development 
Pro^anu  in  Entennise  Zones."  Hie 
Department  intends  to  be  expansive  in 
its  application  of  this  provision  and  is 
interested  in  "p^f?^:  comments  in  all 
three  areas:  e.g.  which  regulations 
impede  the  acfeevement  of  Kiterprise 
Zone  objectives  and  should  be 
considered  for  possiMe  waiver?  Whidi 
pro^-ams  have  the  most  potential  for 
facilitating  Enterprise  Zone  objectives 
and  should  receive  eiqiKlited 
consideration  and  coordination?  In  what 
manner  should  this  expedited 
consideration  and  coordinaticHi  be 
carried  out? 

m.  PiMic  CoBniMot 

The  proposed  rule  will  provide  the 
opportunity  for  the  public  to  comment 
on  the  spedficsof  the  Department's 
intentions  to  administer  the  provisions 
of  this  title. 

Under  section  7(o)  of  the  Department 
of  Housing  and  Uriian  Developmeai  Act. 
42  U.S.C.  3535(o)  no  rule  promulgated  by 
the  Department  may  become  effective 
until  after  passage  of  the  first  period  of 
30  calendar  days  of  conttnuom  session 
of  Cangress  afbv  die  day  OD  wliidi  the 
rule  is  published  as  final  litis  section 
7(o)  constraint  of  the  Congressional 
calendar  applies  for  the  rest  of  die  year. 

Section  701(aH4)(A)  (rf  die  Act 
requires  that  HIH)  issue  regulations 
addressing  the  enterprise  itme 
requirements  not  later  than  four  months 
following  the  date  of  enactment  of  the 
AcL  Given  this  Congressional  mandate 
to  implement  the  |»ogram  e]q>editiously. 
and  the  section  7(o)  restraints  described 
above,  the  comment  period  provided  for 
this  rule  is  limited  to  30  days  to  permit 
time  for  review  of  the  public  comments 
and  development  of  a  final  rule  at  least 
30  days  before  Congress  ac^onms  for 
the  year. 

IV.  Otiier  Matters 

A  Finding  of  No  Significant  Inqiact 
with  respect  to  the  environment  has 
been  made  in  accordance  wtith  HUD 
regulations  in  24  CFR  Part  50,  which 
implement  section  W2l2)[C\  of  the 
National  Environmental  Policy  Act  of 
1980, 42  U.S.a  4332.  The  Finti^  of  No 
Significant  Impact  is  available  for  public 
inspection  and  C(q>ying  during  regidar 
business  hours  in  the  Office  of  the  Rules 
Dodcet  Cleik,  Room  1QZ7B.  451  &wendi 
Street  SW.  Washington.  DgiWmo 

This  rule  does  not  constitutie  a  "major 
rule"  as  that  tmn  is  defined  in  section 
1(b)  (rf  the  Executive  Order  on  Federal 
Regulatioa  issued  by  the  Resident  of 
February  17. 1961.  Analysis  of  the  rule 
indicated  that  it  does  not  (1)  Have  an 
annual  effect  on  die  economy  of  $100 


million  or  more;  (2)  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State  or  local  govenuaent 
agencies,  or  geographic  regions;  or  (3) 
have  a  significant  adverse  effect  on 
competition,  employment  investment 
productivity,  innovations,  or  the  ability 
of  United  S^tea-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  export  markets.  If  Congress 
passes  tax  legislation  to  augment  the 
authority  under  which  this  rule  is 
promulgated,  the  implementing  rule  for 
such  legislation  would  omstitute  a 
major  economic  impact  and  the 
Department  would  prepare  a  Regulatory 
Impact  Analysis  at  that  time. 

The  information  collection 
requirements  contained  in  this  rule  have 
been  submitted  to  the  Office  of 
Management  and  Budget  for  review 
under  the  provisions  of  the  Paperworic 
Reduction  Act  of  1980  (44  U.S.a  3501- 
3520).  The  0MB  control  number,  when 
assigned,  will  be  announced  by  separate 
notice  in  the  Federal  Register. 

Under  5  U.S.C.  605(b)  (die  Regulatory 
Flexibility  Act),  the  Undersigned  hereby 
certifies  that  this  rule  does  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
While  the  Enterprise  Zone  Program  will 
permit  small  entities  to  apply  for 
designation  and  to  benefit  from  dieir 
participation  in  the  program,  the  impact 
on  these  entities  is  a  function  of  the 
operation  of  Tide  Vn  of  the  Housing  and 
Community  Development  Act  of  1987. 
and  is  not  caused  by  the  rulemaking, 
which  merely  provides  the  machinery 
for  designations  of  zones  under  the 
statutory  criteria. 

This  rule  is  not  listed  in  the 
Department's  semiannual  agenda  of 
regulations  published  on  April  25, 1988 
(53  FR 13854).  under  Executive  Order 
12291  and  dM  Regulatory  Flexibdity  Act 
at  49  FR  1596a 

List  of  Subjecls  la  M  CFR  Part  S8f 

Enterprise  zones.  Economic 
development.  Housing  and  urban 
development  Community  development 

According,  for  the  reasons  set  out  in 
the  preamUe.  Title  24  of  the  Code  of 
Federal  Regnlatkns  is  proposed  to  be 
amended  by  adding  a  new  pert  596,  as 
set  forth  below. 

PART  596-ENTERPRI8E  ZONE 
DEVELOPMENT 

Sutipeit  A'— Oenenri  PtovWone 

Sec. 

590.1  Apjrficabitity  and  scope. 

596.2  Objectivv  and  ptupose. 

596.3  Definitions. 


596.4  Secretarial  review  and  enteiphse  zone 
designatiao. 

596.5  Waivers. 

596.6  Conaultation  with  other  Federal 
agencies. 


Subpertl 

596.100    General. 

59&I01    Eligibility  requirements. 

Subpart  C— State  and  Local  Qovemmsnt 
Actions 

596.200  Nominationa  by  State  and  local 
govemmenta. 

596.201  Nomination  of  Indian  retcrvatioos. 
596202    Course  of  actioa 

Sutipart  D— Zone  Deslgnatton  Proceee 

596.300  Nomination  for  designation  of  an 
enterprise  zone. 

596.301  HUD  actioo  and  review  (rf 
nominations  for  zone  desigriation. 

596.302  Selection  iacton  for  deai^iation  of 
nominated  aones. 

566.303  Zone  designation  of  mral  areas. 
596J04    Number  of  zones  designated. 

Oubpert  E— Peet  Zone  DesJaneMsii 

596.400    Monitoring  [Reserved]. 
59B.401    Revocation  of  enterprise  zone 

designation. 
506.402    Evaluation  and  reporting. 

9uii|Mn  I     iinvsi  or  Hioanicsiion  or  imee 

596.500  Requests  for  waivers  or 
modifications. 

596.501  Waiver  or  modification  of  HUD 
rales  in  enterprise  zones. 

Subpert  Q—Coordkiatloo  of  Housing  and 
Urtien  Devetopment  Programs 

596.600    Coordination  of  HUD  prograas. 

AudMxity:  Title  VH.  Houaii^  and 
Commimity  Development  Act  of  19B7  (42 
U.S.C.  11501-11505]:  sec  7(d),  Department  of 
Housing  and  Urban  Development  Act  (42 
U.S.a3535(dU. 

Subpart  A— 43efwral  ProvMone 


S  596.1 

(a)  This  pert  covers  poHdes  and 
procedures  applicable  to  enterprise 
zones  authorized  under  Tide  ^^  of  the 
Housing  and  Urban  Development  Act  of 
1967  (Pub.  L 100-242,  approved 
February  5, 1968). 

(b)  This  part  includes  prtTvisions 
relating  to  area  requirements,  the 
process  of  nomination  of  enterprise 
zones  and  the  designaticm  of  enterprise 
zones  by  HUD 


{886,2 

The  pvpose  of  this  part  is  to  provide 
for  the  establishment  of  enterprise  zones 
in  order  to  sttnralate  die  creation  of  new 
jobs,  particnlariy  for  disadvantaged 
woricers  and  long-term  unemployed 
individuals,  and  to  promote 
revitalization  of  economically  distressed 
areas  primarily  by  providing  or 
encouraging: 
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(a)  Tax  incentives  at  the  State  and 
local  levels; 

(b)  ^)ecific  actions  to  reduce,  remove, 
simplify,  or  streamline  governmental 
requirements  at  the  Federal,  State,  and 
local  levels;  and 

(c)  Improved  local  services  and  an 
mcrease  in  the  economic  stake  of 
enterprise  zone  residents  in  their  own 
community  and  in  its  development, 
particularly  through  the  increased 
involvement  of  private,  local,  and 
nei^borhood  organizations. 


§  596.3    DclMtions. 

The  following  definitions  apply  to  this 
part: 

Act  means  Title  VII  of  the  Housing 
and  Community  Development  Act  of 
1987  (Pub.  L 100-242.  approved  j 
February  5. 1988).  ' 

Course  of  Action  means  a  strategy 
developed  and  agreed  to  by  the 
appropriate  State  and  local  governments 
to  reduce  the  various  burdens  borne  by 
employers  and  employees  in  an  area 
determined  to  meet  the  eligibility 
requirements  of  the  statute.  The  course 
of  action  must  include  four  out  of  six 
provisions  identified  in  S  506.202(b),  and 
must  include  written  commitments  from 
the  local  government  and  State  in  which 
the  nominated  area  is  located  that  they 
will  follow  the  course  of  action. 

Designated  enterprise  zone  means  an 
area  which  has  been  designated  by  the 
Secretary  as  an  enterprise  zone  and 
within  which  the  provisions  of  sections 
703.  704,  and  705  of  the  Act  will  apply. 

HUD  means  the  United  States 
Department  of  Housing  and  Urban 
Development. 

Indian  reservation  means  an  area 
determined  to  be  a  reservation  by  the 
Secretary  of  the  Interior.  As  with  the 
UDAG  program,  for  the  purposes  of  the 
Enterprise  Zpnes  program,  the  term 
"Indian  reservation"  will  include  former 
Indian  reservations  in  Oklahoma,  as 
determined  by  the  Secretary  of  the 
Interior. 

Indian  tribal  government  means  the 
governing  body  of  any  tribe,  band, 
community,  viUage,  or  group  of  Indians, 
or  Alaska  Natives  whidi  is  determined 
by  the  Secretary,  after  consultation  with 
the  Secretary  of  the  Interior,  to  exercise 
substantial  governmental  functions. 

Local  government  means  any  county, 
dty,  town,  township,  parish,  village,  the 
District  of  Columbia,  or  other  general 
purpose  political  subdivision  of  a  State, 
or  combination  thereof,  which  is  an 
eligible  applicant  for  assistance  under 
the  Urban  Development  Action  Grant 
program  under  24  CFR  570.451(e). 

Metropolitan  Statistical  Area  is  an 
area  designated  by  the  Office  of 
Management  and  Budget  as  a 


freestanding  Metropolitan  Statistical    , 
Area  or  a  Primary  Metropolitan 
Statistical  Area,  where  both  primary 
and  consolidated  Metropolitan 
Statistical  Areas  exist. 

Nominated  enterprise  zone  means  an 
area  which  has  been  nominated  by  a 
State  and  by  a  unit  or  imits  of  local 
government  for  designation  as  an 
enterprise  zone. 

Rural  area  means  either 

(a)  An  area  located  within  the 
jurisdiction  of  a  unit  or  units  of  local 
government  with  a  population  of  less 
than  50,000  and  whidi  is  wholly  located 
outside  of  a  Metropolitan  Statistical 
Area;  or 

(b)  An  area  located  within  the 
jurisdiction  of  a  unit  or  units  of  local 
government  not  meeting  the  criteria  of 
paragraph  (a)  of  this  section  which  is 
determined  by  the  Secretary,  after 
consultation  with  the  Secretary  of 
Commerce,  to  be  a  rural  area. 

Secretary  means  the  Secretary  of 
Housing  and  Urban  Development 

State  means  any  State  of  the  United 
States  and  the  District  of  Columbia, 
Puerto  Rico,  the  Virgin  Islands,  Guam. 
American  Samoa,  the  Northern  Mariana 
Islands,  and  any  other  of  the 
possessions  of  die  United  States. 

SSM.4    QecretMlal  »iam  and  anleroil— 


/ 


(a)  Review  and  Designation.  The 
Secretary  of  Housing  and  Urban 
Development  will  review  nominations 
submitted  by  State  and  local 
governments  to  determine  the  adequacy 
of  courses  of  action  submitted  in 
accordance  with  the  requirements  of  the 
Act.  The  Secretary  will  designate  a 
maximum  of  100  enterprise  zones.  The 
designations  shall  be  based  entirely 
upon  the  rank  order  of  distress,  except 
that  the  Secretary  will  not  designate  a 
zone  if  it  is  determined  to  have  an 
inadequate  course  of  action. 

(b)  Rural  Set  Aside.  Of  die  areas 
designated  by  the  Secretary  pursuant  to 
paragraph  (a)  of  this  section,  at  least 
one-third  shidl  be  located  in  rural  areas. 

(c)  Period  of  Designation.  The 
designation  of  an  area  as  an  enterprise 
zone  shall  remain  in  full  effect  during 
the  period  beginning  in  the  effective 
date  of  designation  by  the  Secretary  and 
ending  on  the  earUest  of: 

(1)  December  31  of  the  24th  year  after 
such  date; 

(2)  The  date  designated  by  the  State 
and  local  governments  as  set  forth  in 
their  nomination;  or 

(3)  The  date  of  Secretary  revokes  the 
designation  of  the  zone  pursuant  to 

S  596.401. 


{596^5   Waivwa. 

The  Secretary  may  waive  any 
requirement  of  this  part  not  required  by 
statute  when  it  is  determined  that  the 
application  of  the  requirement  would 
adversely  affect  the  purposes  of  the  Act 

S  SMA    CoMuNatkNt  wMti  otiMr  Tedaral 


The  Secretary  will  consult  with  other 
Federal  agencies  regarding  enterprise 
zones  as  follows: 

(a)  Data.  The  Secretary  will  consult 
with  the  Director  of  the  Bureau  of  the 
Census  or  the  Commissioner  of  the 
Bureau  of  Labor  Statistics,  as 
appropriate,  with  regard  to  the  data 
required  for  determinations  of  eligibility 
of  areas  nominated  as  enterprise  zones 
under  this  part. 

(b)  Designation  Process.  Before  the 
designation  of  nominated  enterprise 
zones  by  the  Secretary,  the  Secretary 
will  consult  with  the  Secretaries  of 
Agriculture,  Commerce,  Labor,  and  the 
Treasury,  the  Director  of  the  Office  of 
Management  and  Budget;  and  the 
Administrator  of  the  Small  Business 
Administration. 

(c)  Indian  Reservations.  The  Secretary 
will  consult  with  the  Secretary  of  the 
Interior  regarding  the  designation  of 
nominated  enterprise  zones  located 
within  Indian  reservations. 

(d)  Regulatory  Waivers.  The 
Secretary  may  consult  with  other 
Federal  agencies,  as  appropriate, 
regarding  requests  for  waivers  and 
modifications  submitted  to  HUD  or  to 
such  other  agenices  under  {  596.500. 

Subpart  B—Atmi  RequiTMiwnts 

SS9e.100   QwMraL 

(a)  Eligibility.  An  area  is  eligible  for 
nomination  by  a  State  and  one  or  more 
local  governments,  and  for  designation 
under  the  requirements  of  this  part  if  the 
area: 

(1)  Meets  the  population  and 
bofundary  tests  set  forth  in  S  596.101(a): 

(2)  Is  located  wholly  within  the 
jurisdiction  of  one  or  more  units  of  local 
government  which  meet  the 
requirements  for  Federal  assistance 
under  section  119  of  the  Housing  and 
Community  Development  Act  of  1974; 

(3)  Meets  the  tests  of  pervasive 
poverty,  unemployment  and  general 
distress  set  forth  in  S  59e.l01(c): 

(4)  Meets  die  additional  tests  of 
unemployment  poverty,  and  low  income 
or  population  loss  in  §  596.101(d);  and 

(5)  Contains  no  portion  of  an  area 
which  is  included  either  in  an  area 
previously  designated  as  a  federal 
enterprise  zone  under  this  part  or  as 
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part  of  another  area  nominated  for 
designation  as  a  federal  enterprise  zone. 

(b)  Data  usage  for  eligibility 
determinations.  The  tests  of  population 
and  disti«ss  set  forth  in  i  596.101  are  to 
be  computed  based  on  data  from  the 
Bureau  of  Census  and  from  the  Bureau 
of  Labor  Statistics.  The  data  shall  be 
comparable  as  to  point  or  period  of  time 
and  as  to  methodology.  Appropriate 
data  will  be  identified  by  a  Notice 
published  in  the  Federal  Register. 

(c)  Usc^e  of  statistical  area 
boundaries.  While  the  boundary  of  an 
enterprise  zone  does  not  have  to 
coincide  with  the  boundaries  of  census 
statistical  areas,  the  eligibility 
requirements  set  forth  in  {  596.101  will 
be  computed  using  the  lowest  level  of 
census  statistical  areas  for  which 
appropriate  census  data  are  available 
and  which  can  reliably  be  used  to 
perform  the  tests.  The  various  tests 
describe  the  appropriate  level  of  census 
statistical  areas  for  making  the 
determination  regarding  each  test  (i.e.. 
tract  block  group,  block,  minor  civil 
divisions,  or  enumeration  district).  The 
census  statistical^reas  must  be  the 
smallest  group  to  entirely  contain  the 
nominated  zone. 

5596.101    EUgiMNty  reqiilrwMfits. 

To  be  eligible  for  nomination  and 
designation  as  an  enterprise  zone,  an 
area  must  meet  each  of  the  following 
criteria: 

(a)  Population  and  physical  location. 
The  area  must: 

(1)  Be  located  in  its  entirety  within  the 
jurisdiction  of  the  unit  or  units  of  local 
government  nominating  the  area; 

(2)  Have  a  continuous  boundary; 

(3)  Have  a  population  of  at  least  4,000, 
unless: 

(i)  It  is  located  in  a  rural  area,  in 
which  case  it  must  have  a  population  of 
at  least  1,000;  or 

(ii)  It  is  located  on  an  Indian 
reservation,  in  which  case  there  is  no 
minimum  population  requirement 
No  maximum  population  size  or 
geographic  size  is  stipulated  for  an 
enterprise  zone  because  HUD  does  not 
want  to  limit  the  flexibiUty  of  local 
governments  and  states  in  defining  the 
zones  to  meet  local  goals  for  stimulating 
economic  development 

(b)  Meeting  the  requirement  for 
federal  assistance  under  the  Urban 
Development  Action  Grant  program. 
EligibiUty  for  designation  of  an 
enterprise  zone  under  this  part  is  limited 
to  areas  located  within  the  jurisdiction 
of  one  or  more  units  of  local  government 
eligible  for  assistance  under  the  Urban 
Development  Action  Grant  (UDAG) 
program.  The  jurisdiction  must  be 
identified  to  meet  the  minimum  distress 
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tests  or  meet  the  requirements  for 
pocket  of  poverty  based  on  designations 
considered  current  for  the  purpose  of 
enterprise  zone  eligibility.  Local 
governments  must  have  been 
determined  eligible  by  HUD  to 
participate  in  ^e  UDAG  program  under 
24  CFR  570.453  or  570.466(a),  and 
eligibility  has  not  been  subsequently 
withdrawn  by  HUD.  Nominations  from 
local  governments  that  do  not  meet  this 
requirement  will  not  be  accepted  for 
processing  by  HUD. 

(c)  Pervasive  poverty,  unemployment, 
and  general  distress.  An  area  must 
evidence  conditions  of  pervasive 
poverty,  unemployment,  and  general 
distress. 

(1)  Pervasive  poverty  and 
unemployment.  The  conditions  of 
poverty  must  be  reasonably  distributed 
throughout  the  entire  area.  The  poverty 
rate  shall  be  described  by  citing 
nationally  and  locally  available 
statistics  on  poverty.  ITie  unemployment 
situation  shall  be  demonstrated  through 
provision  of  information  on  job  loss, 
plant  closings,  or  other  unemployment 
indicators  which  have  affected  the  area. 

(2)  General  distress.  TTie  area  must  be 
an  area  of  general  distress.  General 
distress  shall  be  evidenced  .by 
describing  conditions  of  distress  existing 
within  the  area,  other  than  those  of 
poverty  and  unemployment,  such  as 
abandoned  housing,  infrastructure 
deficiencies,  or  other  appropriate 
indicators  of  conditions  of  general 
distress. 

(d)  Tests  for  unemployment,  poverty, 
low  income,  or  population  loss.  A 
nominated  enterprise  zone  in  an  urban 
area  must  meet  the  requirements  of 
unemployment  and  poverty,  and  either 
low  income  or  population  loss.  The  data 
used  to  make  tests  will  be  expressed  to 

"^the  nearest  tenth  of  a  percent  The 
criteria  are  as  follows: 

(1)  Unemployment  The 
unemployment  rate  for  the  smallest 
number  of  block  groups  or  enumeration 
districts  which  entirely  contain  the 
nominated  enterprise  zone  must  be  at 
least  one  and  one  half  times  the  national 
rate  for  the  same  period.  Unemployment 
will  be  based  upon  decennial  census 
data  adjusted  by  the  most  recentiy 
available  annual  average  unemployment 
estimates  from  the  Bureau  of  Labor 
Statistics  for  the  smallest  jurisdiction 
which  includes  the  nominated  zone. 

(2)  Poverty.  The  poverty  rate  for  each 
census  tract  that  contains  any  part  of 
the  nominated  enterprise  zone  must  be 
at  least  20  percent  under  the  most  recent 
available  census  data.  If  census  tracts 
are  not  defined,  evidence  of  the  20 
percent  rate  of  poverty  is  required  at  the 
equivalent  county  division  as  defined  by 


the  Bureau  of  the  Census  for  the  purpose 
of  defining  poverty  areas.  The  poverty 
rate  will  be  determined  using  the 
estimated  number  of  persons  in  families 
or  as  unrelated  individuals  who  had 
incomes  below  the  poverty  thresholds 
for  the  decennial  census.  Census  tracts 
(or  other  comparable  areas)  containing 
fewer  than  100  persons  as  of  the 
decennial  census  will  not  l)e  tested 
under  S  596.101(c)(1)  and  (d)(2); 

(3)  Low  income.  For  the  smallest 
number  of  block  groups  or  enumeration 
districts  which  entirely  contain  the 
nominated  enterprise  zone,  at  least  70 
percent  of  the  households  must  be 
below  80  percent  of  the  median 
household  income  for  the  local 
govemment(8).  Tlie  percent  of 
households  below  80  percent  of  median 
income  is  interpolated  using  decennial 
census  tables  which  show  the  number  of 
households  in  various  income  intervals. 
In  the  case  of  a  joint  application,  each 
part  of  the  zone  must  meet  the  80 
percent  of  median  income  criterion  for 
its  jurisdiction;  or, 

(4)  Population  loss.  There  must  be  at 
least  a  20  percent  population  loss  from 
1970  to  1980.  The  1970  population  will  be 
based  on  the  smallest  group  of  census 
areas  for  which  data  are  available  and 
which  entirely  contain  the  zone.  The 
1980  data  will  be  based  on  the  smallest 
group  of  census  areas  which  entirely 
contain  the  1970  areas. 

(e)  Eligibility  requirements  for  rural 
areas.  A  nominated  area  that  is  a  rural 
area  as  defined  by  these  regulations 
must  meet  the  requirements  of 
paragraphs  (a),  (b)  and  (c)  of  this  section 
and  at  least  one  of  the  criteria  set  forth 
in  paragraph  (d)  of  this  section. 

Subpart  C— State  and  Local 
Government  Actions 

§596.200    Nominations  by  state  and  loeal 
govenmwnts. 

A  State  and  local  government  may 
nominate  an  area  which  is  located 
wholly  within  the  jurisdiction  of  the 
local  government  and  which  meets  the 
nomination  criteria  set  forth  in 
paragraph  (b)  of  this  section  for 
designation  as  an  enterprise  zone. 

(a)  Nominations  involving  more  than 
one  unit  of  local  government.  Two  or 
more  units  of  local  government  jointly 
may  nominate,  in  conjunction  with  the 
State,  areas  that  meet  the  nomination 
criteria  set  forth  in  paragraph  (b)  of  this 
section  for  designation  as  an  enterprise 
zone. 

(b)  Nomination  criteria.  A  nomination 
must  comply  with  each  of  the  following 
requirements: 
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[1]  The  area  must  meet  the  elj^bility 
requirements  set  forth  in  S  586.100(a]. 

(2)  The  State  and  local  government,  or 
governments  in  which  the  area  is 
located  must  have  the  legal  authority  to 
nominate  the  area  for  zone  designation 
and  to  carry  out  the  course  of  action  in 
accordance  with  $  596.202. 

(3)  All  requirements  of  State  and  local 
law  for  the  nomination  must  have  been 
fuIBIied. 

(4)  The  State  and  local  government  or, 
in  the  caae  of  joint  nominations,  each 
local  government,  most  agree  in  writing 
to  the  specific  provisions  of  die  course 
of  action  to  be  carried  out  by  each 
governmental  entity,  cmd  mast  provide 
assurances  that  the  commitments  set 
forth  in  the  course  of  action  will  be 
carried  out  during  the  period  specified  in 
the  coarse  of  action. 

S59&201    NominatianodndM 


(a)  In  the  case  of  an  Indian 
reservation,  the  governing  body  of  the 
reservation  may  nominate  cuvas  located 
within  the  jurisdiction  of  the  Indian 
reservation. 

(b]  The  governing  body  of  the 
reservation  shall  be  deemed,  for 
purposes  of  this  part,  to  be  botfi  the 
State  and  local  government  for  the 
reservation,  and  shall  be  responsible  for 
meeting  the  requirements  of  §  59e.2tl0(b). 


The  State  and  local  government  shall 
develop  a  course  of  action  designed  to 
reduce  the  various  burdens  bome  by 
employers  or  employees  in  the 
nominated  area  and  to  promote 
ooaBnunity  revitaiization.  as  follows: 

(a)  bapiementation.  A  course  of  action 
may  be  implemented  by  the  local 
government  or  by  the  State  nominating 
an  area  for  designation  (or  bodi),  and  by 
nongovernmental  entities.  A  coarse  of 
action  may  be  funded  &x>m  the  proceeds 
of  any  Federal  assistance  program  as 
weU  as  from  State,  local,  or  private 
resources. 

(b)  EtementB  ofcourae  of  action.  A 
course  of  action  must  include,  but  is  not 
limited  to.  foor  of  the  following  six 
elements: 

(1)  A  redaction  of  tax  rates,  fees,  or 
user  charges  applying  within  the 
enterprise  zone; 

(2)  An  increase  in  the  level  or 
efiidency  of  public  services  within  the 
enterprise  zone: 

(3)  Actions  to  reduce,  remove. 
simplify,  or  streamline  peperworic 
requirements  within  the  enterprise  cone; 

(4)  Involvement  of  pubhc  authorities 
or  private  entities,  organizations, 
ne^borfaood  associations,  and 
community  groups,  particularly  those 


within  the  nominated  area,  including  a 
written  commitment  to  provide  to 
employers,  employees  and  residents  of 
the  nominated  area: 

(i)  Jobs  and  job  training; 

(ii)  Technical  assistance; 

(iii)  Financial  assistance;  and 

(ivj  Other  assistance. 

(5)  The  giving  of  special  contract 
preference  to  businesses  owned  and 
operated  by  members  of  any  minority; 
and 

(6)  The  gift  (or  sale  at  below  fair 
market  value)  of  surplus  land  in  the 
enterprise  zone  to  neighborhood 
organizations  agreeing  to  operate  a 
business  on  the  land. 

(c)  Recognition  of  past  efforts.  In 
evaluating  courses  of  action  agreed  to 
by  any  State  or  local  government,  the 
Secretary  will  take  into  account  the  past 
efforts  of  a  State  or  local  government  in 
reducing  the  various  burdens  borne  by 
employees  and  employers  in  the  area 
involved. 

(d)  Prohibition  of  assistance  for 
business  relocations.  (1]  The  course  of 
action  may  not  include  any  action  to 
assist: 

(i)  Any  establishinent  relocating  from 
one  area  to  another  area;  or 

(ii)  Any  subcontractor  whose  purpose 
is  to  divest  or  whose  ecanandc  sacoess 
is  dependent  upon  divesting,  any  other 
contractor  or  subcontractor  of  a  contract 
customarily  performed  by  such  otiber 
contractor  or  subcontractor. 

(2)  This  limitation  does  not  apply  to 
the  expansion  of  an  existing  business 
entity  tfaroogh  the  establishment  of  a 
new  branch,  affiliate,  or  subsidituy 
wnere. 

(i)  The  estahHahment  of  the  new 
branch,  affiliate,  or  safaeidiary  will  not 
resah  in  an  increase  in  anenqdoyment  in 
the  area  of  original  location  or  in  any 
other  area  where  the  existing  business 
entity  conducts  business  operation;  and 

(ii)  There  is  no  reason  to  believ«  that 
the  new  branch,  affiliate,  or  sobsitfiary 
is  being  established  with  tiie  faitention  of 
closing  down  the  operations  of  the 
existing  business  entity  in  the  area  of  its 
original  location  or  in  any  other  areas 
where  the  existing  business  entity 
condocts  business  operations. 


ter 


A  separate  Nomination  for 
Designation  of  an  Enterprise  Zone  must 
be  submitted  for  each  area  for  which 
enterprise  zone  des^natioa  is  requested. 
The  Nomination  for  Designation  of  an 
Enterprise  Zone  must  be  sufamitted  in  a 
form  prescribed  by  HUD.  and  most 
consist  of  complete  and  accurate 


inf onaatioB.  The  Nominatioa  for 
Desigoatioa  of  an  Enterprise  Zone  shall 
contain: 

(a)  Eiigibiiity  infonaation. 
Infomiatian  necessary  to  determine 
whether  the  area  meets  the  eligibiHty 
requirements  of  S  S0BdOl(a); 

(b)  State  and  local  government 
certifications.  The  nomination 
Certifications  by  the  State  and  by  each 
unit  of  local  government  in  wMch  the 
designated  sane  is  located  that: 

(1)  Each  unit  of  local  government 
meets  each  of  the  eligibility  criteria  set 
forth  in  S  506.101  (a)  and  (b); 

(2)  The  area  meets  ttie  population  and 
boundary  tests  of  %  S06.101(a); 

(3)  The  area  is  one  of  poverty, 
unemployment  and  general  distress  and 
that  the  conditions  are  pervasive 
thronghout  the  area  as  requfred  by 

S  596.101(0); 

(4)  The  area  meets  the  tests  of 
unemployment  poverty,  low  income  or 
loss  of  population,  set  out  in 

§  S9e.l01(d):  and 

(5)  Hie  area  contains  no  portion  of  an 
area  diat  is  either  already  designated  as 
an  oiteiprise  zone  under  this  part  or  is 
otherwise  included  in  any  other  area 
nominated  for  designation  as  an 
enterprise  aooe  under  this  part; 

(6)  Each  governmental  entity  has  the 
authority,  with  respect  to  the  nominated 
area,  to: 

(i)  Nominate  the  area  for  designation 
as  an  enterprise  zone; 

(ii)  Make  the  State  and  local 
commilments  required  under 
S  5SeL200(bM4):  and 

(iii)  IVovide  assurances  that  diese 
commitments  will  be  fulfilled. 

(7)  The  written  agreement  between 
the  State  and  local  government  or 
governments  required  by  |  SB6JB0O(b)(4) 
has  been  executed. 

(c)  Maps  and  zone  description.  Maps 
and  a  general  description  of  die  area 
shafl  accompany  the  nomination 
request. 

SSSe^l   HUOacflaawdKeviaaref 


(a)  Establishment  ofsubmtssioa 
procedures.  HUD  will  establish  a  tinte 
poted  and  procedures  for  the 
submission  of  Noninatioas  for 
Designation  of  an  Enteiprise  Zone.  The 
submission  dewdlinft  and  addresses  for 
submiseian  dnominatiaiis  will  be 
published  by  Notice  in  Am  Fadsrri 
Begistae.  The  data  and  specific  criteria 
which  will  be  osed  to  estaUisfa 
eligibility  twill  also  be  identified  in  the 
Notice. 

(b)  Aco^Jiaaceforpncessiag.  HUD 
will  accqit  for  proceasing  those 
Nominations  fiar  Desigiation  of  an 
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Enterprise  Zone  which  HUD  determines 
have  met  the  criteria  required  by  this 
part.  HUD  will  notify  the  State  and  local 
government  or  tribal  governing  body 
within  10  working  days  from  receipt  of 
the  nomination  whether  or  not  the 
nomination  has  been  accepted  for 
processing.  The  criteria  for  acceptance 
for  processing  are  as  follows: 

(1)  The  Nomination  for  Designation  of 
an  Enterprise  Zone  must  be  received  by 
HUD  on  or  before  the  close  of  business 
on  the  date  established  by  Notice  in  the 
Federal  Register. 

(2)  Each  unit  of  local  government  must 
be  determined  by  HUD  to  have  met  the 
requirements  of  S  596.101(b). 

(3)  The  Nomination  for  Designation  of 
an  &iterprise  Zone  must  be  complete 
and  contain  a  proposed  course  of  action 
as  required  by  §  596.202,  and  the 
certifications  required  by  {  596.300  (b) 
and  (c). 

(c)  Evaluation  of  nominations.  Each 
nomination  accepted  for  processing  will 
be  reviewed  by  HUD  to  determine  that, 
in  the  judgment  of  the  reviewing  official, 
the  problems  to  be  addressed  have  been 
adequately  assessed  and  the  actions 
proposed  in  the  course  of  action  appear 
to  address  these  problems. 

(d)  Publication  of  designations. 
Announcements  of  those  zones 
receiving  designation  will  be  made  by 
publication  of  a  Notice  in  the  Federal 
Register. 

§596.302    Selection  factors  for 
dosignation  of  nominated  zones. 

Zone  designation  will  be  based  solely 
on  rank  order  of  distress.  Each  area  will 
be  ranked  within  each  of  the  criteria  set 
forth  in  S  596.101(d)  on  tiie  basis  of  the 
amount  by  which  the  area  exceeds  the 
criteria.  For  the  poverty  criterion  the 
ranking  will  be  based  on  the  overall 
poverty  rate  for  the  smallest  number  of 
block  groups,  enumeration  districts 
which  contain  the  zone.  The  rtmk  order 
will  then  be  determined  by  the  highest 
average  ranking  with  respect  to  the  four 
criteria.  In  any  instance  where  the  data 
are  missing  and  the  applicant  can  not 
establish  that  the  area  would  pass  the 
test  a  rank  of  zero  would  be  used. 


S596.303    Zone  deaiBnation  of  rural 

For  rural  areas  as  defined  in  S  596.3, 
rank  order  of  distress  will  be 
determined  separately  as  set  forth  in  . 
§  596.101(e). 

f  59SJ04    Number  of  zones  designatad. 

HUD  may  choose  in  advance  to 
designate  less  than  the  maximum 
number  of  eligible  zones  in  any  one 
submission  period.  When  HUD 
announces  a  submission  period,  HUD 
will  aimounce  the  number  of  enterprise 


zones  which  will  be  designated  as  a 
result  of  that  period.  Qualified  areas 
which  are  not  selected  in  one 
submission  period  may  reapply  in  a 
subsequent  submission  period. 

Subpart  E— Post  Zone  Designation 

§596.400    Monitoring  [Rsservedl. 

§  596.401    Revocation  of  enterprise  zone 


The  Secretary,  after  the  consultations 
required  by  §  596.5  (b)  or  (c),  as 
appropriate,  may  revoke  the  designation 
of  an  area  as  an  enterprise  zone  if  the 
Secretary  finds  that  a  local  government 
or  the  State  in  which  the  zone  is  located 
is  not  complying  substantially  with  the 
State  and  local  commitments  made  in  ' 
accordance  with  6  596.200(b)(4)  or,  (for 
an  Indian  reservation)  the  assurance 
required  by  §  59d.201(b). 

(a)  Warning  letter.  Before  revoking 
the  designation  of  an  area  as  an 
enterprise  zone,  the  Secretary  will  issue 
a  letter  of  warning  to  the  nominating 
State  and  local  governments: 

(1)  Advising  that  the  Secretary  has 
determined  that  one  or  more  parties  to 
the  written  agreement  required  by 

§  59e.200(b)(4)  or,  (for  an  Indian 
reservation)  the  assurance  required  by 
§  596.201(b),  are  not  complying 
substantially  with  the  agreement  or 
assurance;  and 

(2)  Requesting  a  reply  from  all 
involved  parties,  within  a  specified 
period  of  time. 

(b)  Issuance  of  a  notice  of  revocation. 
After  providing  a  minimum  of  90  days 
for  parties  to  respond  and  upon  a 
finding  by  the  Secretary  under  this 
section,  the  Secretary  may  issue  a  final 
notice  of  revocation  of  the  designation 
of  the  area  as  an  enterprise  zone. 

§596.402    Evaluation  and  reporting. 

For  the  zones  designated  in 
accordance  with  §  596.302,  the 
Department  will  require  periodic 
reports.  These  reports  will  identify  the 
local  and  state  actions  which  have  been 
taken  in  accordance  with  the  course  of 
action  and  describe  the  economic  and 
physical  revitalizations  which  has 
occurred  in  the  zone.  The  following 
types  of  data  will  be  needed  for 
evaluation  of  Enterprise  Zone  progress: 

(a)  Base  line  data.  Base  line  data  for 
the  zone  and  the  city  as  a  whole  to 
permit  comparison  of  the  city  and  zone 
before  and  after  designation; 

(b)  fob  strategy.  A  description  of  die 
strategy  employed  to  create  and 
maintain  jobs  in  the  zone; 

(c)  Business  data.  Collection  of  aimual 
data  on  new  firms  created  and 
terminated  in  the  zone  and  for  the  city 
as  a  whole,  the  origin  of  firms  moving 


into  the  zone  (within  or  outside  the 
SMSA),  whether  or  not  the  firms  are 
branches  of  existing  firms,  the  number 
of  firm  expansions,  jobs  created,  jobs 
retained  for  firms  which  provide  solid 
evidence  that  they  would  have  moved 
out  of  the  zone  in  the  absence  of 
incentives,  and  a  listing  of  benefits 
received  by  new  and  expanding  firms. 

Subpart  F— Wahrer  or  Modification  of 
Rules 

§  596.500    Requssts  for  waivers  or 
modifications. 

(a)  Parties  to  a  request.  A  Request  for 
Waiver  or  Modification  of  a  HUD  rule 
shall  be  executed  by  the  local 
government  or  Indian  tribal  government 
of  the  jurisdiction  that  nominated  an 
area  designated  an  enterprise  zone 
under  this  part. 

(b)  Submission  requirements.  A 
Request  for  Waiver  or  Modification 
must  be  submitted  in  writing  in  a  form 
prescribed  by  HUD.  The  Request  shall 
contain: 

(1)  A  citation  of  the  specific  rule  or 
rules  for  which  a  waiver  or 
modifications  requested; 

(2)  A  brief  description  of  the  change 
requested;  and 

(3)  A  brief  description  of  why  the 
change  would  promote  the  achievement 
of  job  creation,  community 
development  or  economic  revitaiization. 

§596.501    Walvsr  or  modification  of  HUD 
rules  In  sntsrprtse  zonss. 

(a)  Authority  to  grant  waivers  or 
modifications.  Upon  the  written  request 
of  the  governments  that  nominated  an 
area  as  enterprise  zone  under  this  part, 
the  Secretary  may  waive  or  modify  all 
or  part  of  any  rule  which  the  Secretary 
has  authority  to  promulgate,  as  such  rule 
pertains  to  the  carrying  out  of  projects, 
activities,  or  undertakings  within  the 
designated  enterprise  zone,  in  order  to 
further  the  objectives  of  the  program. 

(b)  Standaids  for  consideration  of 
requests  for  waivers  and  modifications. 
In  considering  a  request  for  a  waiver  or 
modification,  the  Secretary  will: 

(1)  Determine  that  the  waiver  or 
modification  furthers  job  creation, 
community  development,  or  economic 
revitaiization  within  the  designated 
enterprise  zone. 

(2)  Weigh  the  extent  to  which  the 
proposed  change  is  likely  to  further  job 
creation,  community  development,  or 
economic  revitaiization  against  the 
effect  the  change  is  likely  to  have  on  the 
underlying  purposes  of  applicable 
statutes  and  rules  affected  by  the 
change. 

(c)  Secretarial  determination.  A 
request  for  a  waiver  or  modification 
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may  be  approved  whenever  the 
Secretary  finds  that  the  public  interest 
served  by  the  modification  would 
outweigh  the  public  interest  served  by 
continuing  the  rule  unchanged.   - 

(d)  WaJvers  or  modifications  not 
authorized.  The  Secretary  will  not 
approve  any  request  to  waive  or  modify 
any  rule  which: 

(1)  Was  adopted  to  carry  out  a  statute 
or  Executive  Order  which  prohibits,  or 
the  purpose  of  which  is  to  protect 
persons  against,  discrimination  on  the 
basis  of  race,  color,  religion,  sex.  marital 
status,  national  origin,  age,  or  handicap; 

(2)  Would  directly  violate  a  statutory 
requirement;  or 

(3)  Would  be  Hkely  to  present  a 
significant  risk  to  die  public  healtii. 
including  enviroimental  health  or 
safety. 

(e)  V7ew  of  interested  parties.  To 
facilitate  reaching  a  decision  on  any 
requested  waiver  or  modification,  ttie 
Secretary  nay  seek  the  views  of 
interested  parties. 

(f)  90  day  review  period  for  requests. 
Not  later  than  90  days  after  receipt  of  a 
request  imder  §  506.501,  the  Secretary 
will  make  a  determination  whether  to 


grant  a  request  for  waiver  or 
modification. 

(g)  Notification.  Upon  a  determination 
by  the  Secietcuy  to  approve  a  waiver  or 
modification,  HUD  shall  inform  fte 
State  and  local  govenuaents  requesting 
the  waiver  or  modification. 

(h)  Effect  of  subsequent  amendments 
to  rules  waived  or  modified.  If, 
subsequent  to  the  granting  of  a  waiver 
or  modification.  HUD  ameods  tiie  niie 
for  whidi  the  waiver  or  modification  has 
been  panted,  the  waiver  or  modificatian 
shall  continue,  in  full  force  and  effect 
unless  the  governments  requesting  tiie 
waiver  or  modification  are  consulted 
with  respect  to  the  effect  of  the 
amendment  on  the  requested  waiver  or 
modificatian  and  tiie  Secretary 
determines,  that  the  justification  Cor  the 
waiver  or  modification  is  no  longer 
valid. 

SulifMrt  G— Coordination  of  Houaing 


9596lJOO    CoordbwamefHUOi 

(a)  To  the  maximum  extent  possible, 
the  Secretary  of  HUD  will  provide 


special  assistance  to  Enterprise  Zones 
designated  in  accordance  with  5  596.302. 
This  will  include,  but  not  be  limited  to: 

(1)  Expedited  processing; 

(2)  Priority  funding: 

(3)  IVo^em  setasides;  and 

(4)  Provision  of  technical  assistance  in 
furtherance  of  the  objectives  of  Title  VII 

tb)  Although  the  designation  of  a 
Federal  enteriMise  xone  under  this  pert 
does  not  in  itself  constitiite  a  Federal 
action  that  would  trigger  appUcatian  of 
Executive  Oders  1162S  and  12432 
oonoeming  minority  business  enterprise, 
the  provision  of  hinds  federal  funds  to 
carry  out  elements  of  a  course  of  action 
will  require  diat  tlie  appropriate 
provisions  of  the  program  providing  ^ 
funds  regarding  Executive  Orders  11625 
and  12432  be  met. 


Date:  Mayan 
fade  ■•  Slakvfa, 

General  Depaty.  Assistant  Secretary  for 
ConammUy  Planning  and  Develt^mient 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELX>PMENT 

Offica  of  ttie  Secretary 
[Docket  No.  D-SS-87S;  FR-1913] 

Delegation  Of  Auttwrity  WW)  Reapact 
to  Enterpriaa  Zona  Development 

AQCNCV:  Office  of  the  Secretary,  HUD. 
action:  Notice  of  concurrent  delegation 
of  authority. 


:  Title  VII  of  the  Housing  and 
Community  Development  Act  of  1987 
(Pub.  L 100-242,  approved  February  5. 
1988)  authorizes  the  Secretary  to 
designate  up  to  100  Enterprise  Zones. 
Within  the  designated  zones,  the 
Secretary  may  provide  for  waiver  of 
HUD  regulations,  promote  the 
coordination  of  HUD  programs,  and 
expedite  the  processing  of  applications 
for  HUD  assistance.  Tbds  notice 
delegates  to  the  Assistant  Secretary  for 
Community  Planning  and  Development 
and  the  General  Deputy  Assistant 
Secretary  for  Community  Planning  and 
Development  the  Secretary's  power  and 
authority  with  respect  to  this  program, 
subject  to  specified  exceptions. 
EFFECnvE  date:  This  notice  is  effective 
on  May  9, 1988. 

FOR  FURTNDI  INFOflMATION  CONTACT 
Michael  T.  Savage,  Deputy  Director, 
Office  of  Block  Grant  Assistance,  Room 
7280,  Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW., 
Washington,  DC  20410,  telephone  (202) 
755-6588.  (This  is  not  a  toll-fiee 
number.) 


SUPKCMENTARV  INFORMATION:  This 
notice  states  the  scope  of  audiority 
given  to  the  Assistant  Secretary  for 
Community  Planning  and  Development 
and  the  General  Deputy  Assistant 
Secretary  for  Community  Planning  and 
Development  for  Enterprise  Zone 
development  All  of  the  Secretary's 
authority  with  respect  to  this  program  is 
delegated,  except  the  power  to  sue  and 
be  sued.  The  authority  delegated 
includes  the  authority  to  redelegate  to 
employees  of  the  Department  except  for 
the  authority  to  issue  or  waive  rules, 
regulations  and  guidelines  under  the 
program. 

Title  Vn  of  the  Housing  and 
Community  Development  Act  of  1987 
(Pub.  L 100-242,  approved  February  5, 
1988)  authorizes  the  Secretary  to 
designate  up  to  100  Enterprise  Zones. 
Within  the  designated  zones,  the 
Secretary  may  provide  for  waiver  of 
HUD  regulations,  promote  the 
coordination  of  HUD  programs,  and 
expedite  the  processing  of  applications 
for  HUD  assistance.  Proposed  rules  for 
the  operation  of  the  program  are 
published  elsewhere  in  today's  issue  of 
the  Federal  Register.  Accordingly,  the 
Secretary  delegates  as  follows: 

Section  A.  Authority  Delegated. 

The  Assistant  Secretary  for 
Community  Planning  and  Development 
and  the  General  Deputy  Assistant 
Secretary  for  Community  Manning  and 
Development  are  authorized 
individually  to  exercise  the  power  and 
authority  of  the  Secretary  of  Housing 
and  Urban  Development  with  respect  to 


Enterprise  Zone  development  as 
authorized  in  Title  VII  of  the  Housing 
and  Community  Development  Act  of 
1987  (Pub.  L.  100-242,  approved 
February  5, 1988).  except  as  indicated  in 
Section  B.  below.  This  includes  the 
authority  to  issue  or  waive  rules, 
regulations  or  guidelines  under  the 
program. 

Section  B.  Authority  Excepted. 

There  is  excepted  from  the  authority 
delegated  under  Section  A  the  fiower  to 
sue  and  be  sued. 

Section  C.  Authority  to  Redelegate. 

The  Assistant  Secretary  for 
Community  Planning  and  Development 
and  the  General  Deputy  Assistant 
Secretary  for  Community  Planning  and 
Development,  are  authorized, 
individually,  to  redelegate  to  employees 
of  the  Department  any  of  the  power  and 
authority  delegated  under  Section  A, 
and  not  excepted  under  Section  B  of  this 
delegation.  In  addition,  the  Assistant 
Secretary  and  the  General  Deputy 
Assistant  Secretary  are  not  authorized 
to  redelegate  the  authority  to  issue  or 
waive  rules,  regulations  or  guidelines 
under  the  Program. 

(Sec.  7(d)  of  the  Department  of  Hoiuing  and 
Urban  Development  Act  (42  U.S.C  353S(d)) 

Dated:  May  9, 1968. 
Samuel  R.  Pierce,  Jr., 
Secretary. 
[FR  Doc.  88-12436  Filed  ft-2-88;  8:45  am) 
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DEPARTMEHT  OF  THE  TREASURY 
Office  of  Foreign  Assets  Controi 
31  CFR  Part  565  | 

Panamanian  Transactions  Regulations 

AOENCV:  Office  of  Foreign  Assets 
Control,  Treasury. 
action:  Final  rule. 


;  On  April  6, 1988.  the 
President  issued  Executive  Order  No. 
12635,  declaring  a  national  emergency 
with  respect  to  Panama,  invoking  the 
authority,  inter  alia,  of  the  International 
Emergency  Economic  Powers  Act  (50 
U.S.C.  1701  et  seq.],  ordering  specified 
measures  against  Panama,  and 
authorizing  the  Secretary  of  the 
Treasury,  in  consultation  with  the 
Secretary  of  State,  to  take  such  actions, 
including  the  promulgation  of  rules  and 
regulations,  as  may  bie  necessary  to 
carry  out  the  purposes  of  the  Order.  In 
implementation  of  that  Order,  the 
Treasury  Department  is  issuing  the 
Panamanian  Transactions  Regulations 
(the  "Regulations").  The  Regulations 
block  all  property  and  interests  in 
property  of  the  Government  of  Panama, 
its  agencies,  instrumentalities  and 
controlled  entities,  including  the  Banco 
Nacional  de  Panama  and  the  Caja  de 
Ahorros,  that  are  in  the  United  States, 
that  hereafter  come  within  the  United 
States,  or  that  are  or  hereafter  come 
within  the  possession  or  control  of 
persons  located  within  the  United 
States.  The  Regulations  also  generally 
prohibit  any  payments  or  transfers  of 
currency  and  other  financial  or 
investment  assets  to  the  Noriega/Solis 
regime  from  the  United  States,  or  by 
U.S.  persons  and  subsidiaries  located  in 
Panama. 

Certain  payments  or  transfers  are 
authorized  by  general  license;  these 
include:  (1)  Payments  by  individuals 
other  than  income  tax  payments;  (2) 
travel-related  payments  by  individuals 
or  by  U.S.  firms  in  connection  with  the 
provision  of  travel  services  to 
individuals;  (3)  payments  for  postal  and 
telecommunications  services;  (4) 
payments  for  utilities  and  similar 
municipal  services;  (5)  payments  of 
indirect  taxes,  including  sales  and 
excise  taxes;  (6)  certain  administrative 
fees  paid  in  connection  with  basic 
business  activity;  and  (7)  payments 
related  to  publications. 

Payments  to  the  Noriega/Solis  regime 
that  are  not  authorized  include:  (1) 
Corporate  and  individual  income  taxes; 
(2)  social  security  taxes  (when  paid  by 
corporations  or  U.S.  Government 
agencies,  but  not  by  individuals  who 


ordinarily  pay  such  taxes  directly;  (3) 
direct  taxes  and  fees,  including  port 
fe^s,  export  fees,  and  import  duties;  (4) 
direct  payments  of  excise  taxes 
collected  as  agent  for  the  Government  of 
Panama;  and  (5)  rentdl  fees. 
Additionally,  individuals  may  not  make 
payments,  directly  or  indirectiy.  for  or 
on  behalf  of  U.S.  firms. 

EFFECTIVE  DATE:  4:00  p.m..  Eastern 
Daylight  Time,  April  8, 1988,  except 
9  565.205  which  is  effective  June  3, 1988. 
FOM  FURTHER  INFORMATION  CONTACT 
Marilyn  L.  Muench,  Chief  Counsel,  Tel.: 
(202)  376-0408.  or  Steven  I.  Pinter,  Chief 
of  Ucensing,  Tel:  (202)  376-0236.  Office 
of  Foreign  Assets  Control.  Department 
of  the  Treasury,  Washington,  DC. 
SUPPLEMENTARY  INFORMATION:  Since  the 
regulations  involve  a  foreign  affairs 
function,  the  provisions  of  the 
Administrative  Procedure  Act  6  U.S.C. 
553,  requiring  notice  of  proposed 
rulemaking  opportunity  for  public 
participation,  and  delay  in  effective 
date,  are  inapplicable.  Because  no 
notice  or  proposed  rulemaking  is 
required  for  diis  rule,  the  Regulatory 
Flexibility  Act  5  U.S.C.  601,  et  seq..  does 
not  apply.  Because  the  regulations  are 
issued  with  respect  to  a  foreign  affairs 
function  of  the  United  States,  they  are 
not  subject  to  Executive  Order  12291  of 
February  17, 1981,  dealing  with  Federal 
regulations.  The  information  collection 
requests  contained  in  {{  565.601  and 
565.602  of  this  document  are  being 
submitted  to  the  Office  of  Management 
and  Budget  under  the  Paperwork 
Reduction  Act  of  1980. 44  U.S.C  3501  et 
seq.  Notice  of  OMB  action  on  these 
requests  will  be  published  in  the  Federal 
Register. 

List  of  Subjects  in  31  CFR  Part  565 

Panama,  Blocking  of  assets,  Transfers 
of  assets.  Penalties,  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  forth  in  the 
preamble.  Part  565  is  added  to  31  CFR 
Chapter  V  to  read  as  follows: 

PART  56S-PANAMANIAN 
TRANSACTIONS  REGULATIONS 

Subpart  A— Relation  of  ttiis  Part  to  Ottier 
Laws  and  Regulations 

565.101    Relation  of  This  part  to  Other  lawa 
and  regulations. 

Subpart  B—ProMMtlone 

565.201  Prohibited  transactions  involving 
property  in  which  the  Government  of 
Panama  has  an  interest;  transactions 
with  respect  to  securities. 

565.202  Prohibited  payments  or  transfers 
from  the  United  States  to  the  Noriega/ 
Solis  regime. 


565.203  Prohibited  payments  or  transfers  to 
the  Noriega/Solis  regime  by  U.S.  persons 
located  in  Panama  and  by  certain 
Juridical  entities. 

565.204  Effect  of  transfers  violating  the 
provisions  of  this  part 

565.205  Holding  of  certain  types  of  blocked 
property  in  interest-bearing  accounts. 

565.206  Evasions. 


Subpttft  C^^MfMfM  Definitions 

565.301 

Effective  date. 

565.302 

Panama. 

565.303 

Government  of  Panama. 

565.304 

Noriega/Solis  regime. 

565.305 

Entity. 

565.306 

United  States. 

565.307 

United  States  person. 

565.308 

Transfer 

565.309 

Property:  property  interests. 

565.310 

Credits. 

565.311 

Domestic  financial  institution. 

565.312 

Interest 

565.313 

Blocked  account;  blocked  property. 

565.314 

Interbank  clearing  payments. 

565.315 

License. 

565.316 

General  license. 

565J17 

Specific  license. 

Subpart  D'  ■  Interpretations 

565.401  Reference  to  amended  sections. 

565.402  Effect  of  amendment  of  sections  of 
this  part  or  of  other  orders,  etc. 

565.403  Termination  and  acquisition  of  an 
interest  of  the  Government  of  Panama. 

565.404  Payments  to  the  Noriega/Solis 
regime  prohibited;  procedures  for 
making  payments  to  the  Federal  Reserve 
Bank  of  New  York. 

565.405  Blocking  not  applicable  to  U.S. 
persons  outside  the  United  States. 

565.406  Indiragt  payments  to  the  Noriega/ 
Solis  regime;  payments  in  subsidiaries  in 
third  countries. 

565.407  Clarification  of  interbank  clearing 
payments. 

565.408  Setoffs  prohibited. 

565.409  Payments  in  kind. 

Subpart  E— Licenses,  Auttwrtiatlons,  and 
euiwnwnw  oi  uceniwig  roecy 

565.501  Effect  of  license  or  authorization. 

565.502  Exclusion  from  licenses  and 
authorizations. 

565.503  Certain  payments  authorized. 

565.504  Certain  payments  by  individuals 
authorized. 

565.505  Travel-related  payments 
authorized. 

565.506  Telecommunications  and  mail 
transactions  authorized.  .. 

565.507  Payments  and  transfers  related  to 
purchase  and  sale  of  publications 
authorized. 

565.506    Payment  by  the  Noriega/Solis 
regime  of  obligations  to  persons  within 
the  United  States. 

Subpart  r    Reports 

565.601  Required  records. 

565.602  Reports  to  be  furnished  on  demand. 

Subpart  Q—PenaMae 

565.701  Penalties. 

565.702  Prepenalty  notice. 


565.703  Presentation  responding  to 
prepenalty  notice. 

565.704  Penalty  notice. 

565.705  Referral  to  United  States 
Department  of  Justice. 

Subpart  H  'Procedures 

565.801  Ucensing. 

565.802  Decisions. 

565.803  Amendment  modification,  or 
revocation. 

565.804  Rulemaking. 

565.805  Delegation  by  the  Secretary  of  the 
Treasury. 

565.806  Rules  governing  availability  of 
information. 

Subpart  I— Paperwortc  Reduction  Act 
IReserved] 

Appendix  A  to  Part  565 — ^Panamanian 
Governmental  Entities. 

Authority:  50  U.S.C.  1701  et  seq.,  E.O. 
12635,  53  FR  12134  (April  12. 1988). 

Subpart  A— Relation  of  This  Part  to 
Ottier  Laws  and  Regulations 

§565.101    Relation  of  this  part  to  other 
laws  and  regulations. 

(a)  This  i>art  is  separate  from,  and 
independent  of,  the  other  parts  of  this 
chapter.  No  license  or  authorization 
contained  in  or  issued  pursuant  to  those 
other  parts  authorizes  any  transaction 
prohibited  by  this  part.  No  license  or 
authorization  contained  in  or  issued 
pursuant  to  any  other  provision  of  law 
or  regulations  authorizes  any 
transaction  prohibited  by  this  part. 

(b)  No  license  or  authorization 
contained  in  or  issued  pursuant  to  this 
part  relieves  the  involved  parties  from 
complying  with  any  other  applicable 
laws  or  regulations. 

Subpart  B— Prohibitions 

S56&201    ProNbltsd  transactions 
Involving  property  in  which  ttie 
GoveriMnent  of  Panama  has  an  interest; 
transactions  with  respect  to  eecurWee. 

(a)  Except  as  authorized  by 
regulations,  rulings,  instructions, 
licenses,  or  otherwise,  no  property  or 
interests  in  property  of  the  Government 
of  Panama  that  are  in  the  United  States, 
that  hereafter  come  within  the  United 
States,  or  that  are  or  hereafter  come 
within  the  possession  or  control  of 
persons  located  in  the  United  States, 
may  be  transferred,  paid,  exported, 
withdrawn  or  otherwise  dealt  in. 

(b)  Unless  authorized  by  a  license 
expressly  referring  to  this  section,  the 
acquisition,  transfer  (including  the 
transfer  on  the  books  of  any  issuer  or 
agent  thereof),  disposition, 
transportation,  importation,  exportation, 
or  withdrawl  of.  or  the  endorsement  or 
guaranty  of  signatures  on.  or  otherwise 
dealing  in  any  security  (or  evidence 


thereof)  registered  or  inscribed  in  the 
name  of  the  Government  of  Panama  is 
prohibited  irrespective  of  the  fact  that  at 
any  time  (either  prior  to,  on.  or 
subsequent  to  4:00  p.m.  E.D.T..  April  8. 
1988)  the  registered  or  inscribed  owner 
thereof  may  have,  or  appears  to  have, 
assigned,  transferred,  or  otherwise 
disposed  of  any  such  security. 

§565.202    Prohibited peyments or 
transfers  from  the  United  Statae  to  the 
Noriega/Sdis  regime. 

Except  as  authorized  by  regulations, 
rulings,  instructions,  licenses,  or 
otherwise,  no  direct  or  indirect 
payments  or  transfers  may  be  made 
from  the  United  States  to  the  Noriega/ 
Solis  regime  of  funds,  including 
currency,  cash  or  coins  of  any  nation,  or 
other  financial  or  investment  assets  or 
credits,  except  for  interbank  clearing 
payments.  All  transfers  or  payments  to 
the  Government  of  Panama  shall  be 
made  into  an  account  at  the  Federal 
Reserve  Bank  of  New  York,  as  provided 
in  S  565.404. 

§565.203   Prohibited  peyments  or 
transfers  to  the  Norlega/SoHs  regime  by 
U.S.  persons  located  In  Panama  and  by 
certain  Juridical  entities. 

Except  as  authorized  by  regulations, 
rulings,  instructions,  licenses,  or 
otherwise,  no  direct  or  indirect 
payments  or  transfers  may  be  made  to 
the  Noreiga/Solis  regime  of  funds, 
including  currency,  cash  or  coins  of  any 
nation,  or  of  other  financial  or 
investment  assets  or  credits,  by  any 
United  States  person  located  in  the 
territory  of  Panama,  or  by  any  person 
organized  under  the  laws  of  Panama 
and  owned  or  controlled  by  a  United 
States  person,  except  for  interbank 
clearing  payments.  All  transfers  or 
payments  to  the  Government  of  Panama 
by  such  persons  shall  be  made  into  an 
account  at  the  Federal  Reserve  Bank  of 
New  York,  as  provided  in  $  565.404. 

§565.204    Effect  of  hansfers  violating  the 
provisions  of  this  part 

(a)  Any  transfer  after  4:00  p.m.  E.D.T..' 
April  8, 1988,  which  is  in  violation  of  any 
provision  of  this  part  or  of  any 
regulation,  ruling,  instruction,  license,  or 
other  direction  or  authorization 
hereunder  and  involves  any  property  in 
which  the  Government  of  Panama  has  or 
has  had  an  interest  since  such  date,  is 
null  and  void  and  shall  not  be  the  basis 
for  the  assertion  or  recognition  of  any 
interest  in  or  right,  remedy,  power  or 
privilege  with  respect  to  such  property. 

(b)  No  transfer  before  4:00  p.m.  E.D.T.. 
April  8, 1988,  shall  be  the  basis  for  the 
assertion  or  recognition  of  any  right 
remedy,  power,  or  privilege  with  respect 
to,  or  interest  in,  any  property  in  which 


the  Government  of  Panama  has  an 
interest,  or  has  had  an  interest  since 
such  date,  unless  the  person  with  whom 
such  property  is  held  or  maintained  had 
written  notice  of  the  transfer  or  by  any 
written  evidence  had  recognized  such 
transfer  prior  to  such  date. 

(c)  Unless  otherwise  provided,  an 
appropriate  license  or  other 
authorization  issued  by  or  pursuant  to 
the  direction  or  authorization  of  the 
Director  of  the  Office  of  Foreign  Assets 
Control  before,  during,  or  after  a 
transfer  shall  validate  such  transfer  or 
render  it  enforceable  to  the  same  extent 
as  it  would  be  valid  or  enforceable  but 
for  the  provisions  of  the  International 
Emergency  Economic  Powers  Act  and 
this  part,  and  any  ruling,  order, 
regulation,  direction  or  instruction 
issued  hereunder. 

(d)  Transfers  of  property  which 
otherwise  would  be  null  and  void  or 
imenforceable.  by  virtue  of  the 
provisions  of  this  section,  shall  not  be 
deemed  to  be  null  and  void  or 
unenforceable  pursuant  to  such 
provisions,  as  to  any  person  with  whom 
such  property  was  held  or  maintained 
(and  as  to  such  person  only)  in  cases  in 
which  such  person  is  able  to  establish  to 
the  satsifaction  of  the  Director  of  the 
Office  of  Foreign  Assets  Control  each  of 
the  following: 

(1)  Such  transfer  did  not  represent  a 
willful  violation  of  the  provisions  of  this 
part  by  the  person  with  whom  such 
property  was  held  or  maintained; 

(2)  The  person  with  whom  such 
property  was  held  or  maintained  did  not 
have  reasonable  cause  to  know  or 
suspect  in  view  of  all  the  facts  and 
circumstances  known  or  available  to 
such  person,  that  such  transfer  required 
a  license  or  authorization  by  or  pursuant 
to  this  part  and  was  not  so  licensed  or 
authorized,  or  if  a  license  or 
authorization  did  purport  to  cover  the 
transfer,  that  such  license  or 
authorization  had  been  obtained  by 
misrepresentation  of  a  third  party  or  the 
withholding  of  material  facts  or  was 
otherwise  fraudulently  obtained:  and 

(3)  Promptly  upon  discovery  that: 
(i)  Such  transfer  was  in  violation  of 

the  provisions  of  this  part  or  any 
regulation,  ruling,  instruction,  license  or 
other  direction  or  authorization 
hereunder;  or 

(ii)  Such  transfer  was  not  licensed  or 
authorized  by  the  Director  of  the  Office 
of  Foreign  Assets  Control;  or 

(iii)  If  a  license  did  purport  to  cover 
the  transfer,  such  license  had  been 
obtained  by  misrepresentation  of  a  third 
party  or  the  withholding  of  material 
facts  or  was  otherwise  fraudulently 
obtained;  the  person  with  whom  such 
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property  was  held  or  maintained  must 
file  with  the  Treasury  Department. 
Washington.  DC  a  report  setting  forth  in 
full  the  circumstances  relatiog  to  soch 
transfer. 

The  filing  of  a  report  in  accordance  with 
the  provisions  of  this  paragraph  shall 
not  be  deemed  to  be  coiBpliance  or 
evidence  of  compliance  with  paragrai^ 
(d)(1)  and  (2)  of  this  section. 

(e)  Unless  licensed  or  authorized 
pursuant  to  this  part  any  attachment, 
judgment,  decree,  lien,  execution, 
garnishment  or  other  judicial  process  is 
null  and  void  with  respect  to  any 
property  in  which  on  or  since  4:00  p  jn. 
EJ).T..  April  8. 1968.  there  existed  an 
interest  of  the  Government  of  Panama. 


§565.205    llBlilinofcartrtntypwof 
btocfcad  prapaity  In  Maraal-ftaariiig 

(a)  Any  person  currently  holding 
property  subject  to  f  565l201  which,  as 
of  the  effective  date  of  this  section.  June 
3, 1988.  is  not  being  held  in  an  interest- 
bearing  account  or  otherwise  invested 
in  a  manner  authorized  by  die  Office  of 
Foreign  Assets  Control,  shall  transfer 
such  property  to.  or  hold  such  property 
or  cause  such  {woperty  to  be  held  in.  an 
interest-bearing  account  in  a  domestic 
financial  institution  as  of  the  effective 
date  of  this  section,  imless  otherwise 
authorized  or  directed  by  the  Office  of 
Foreign  Assets  Control.  This 
requirement  shall  apply  to  currency, 
bank  deposits  and  accounts,  and  any 
proceeds  resulting  from  the  sale  of 
tangible  property. 

(b)  For  purposes  of  this  section,  the 
term  "interest-bearing  account"  means  a 
blocked  account  in  a  domestic  financial 
institution  earning  inta«st  at  rales  that 
are  commercially  reasonable  fior  the 
amount  of  funds  in  the  account.  The 
funds  may  not  be  invested  or  held  m 
instruments  the  maturity  of  v^ch 
exceeds  30  days.  The  term  "domestic 
financial  institution"  is  defined  in 

9  565.311. 

(c)  This  section  does  not  apply  to 
blocked  tangible,  non-financial  prtqierty, 
such  as  chattels,  nor  does  it  create  an 
affirmative  obligation  on  the  part  of  the 
holder  of  such  blocked  tangible  |Ht>pa1y 
to  sell  the  property  and  put  the  pnxxeds 
in  a  blocked  account.  However,  die 
Office  of  Foreign  Assets  Control  may 
issue  licenses  permitting  or  directing 
sales  of  tangible  property  in  appropriate 
cases. 

S56S.206    EvMions.  | 

Any  transaction  for  the  purpose  of,  or 
which  has  the  effect  of,  evadi^  or 
avoiding  any  of  the  prohibitions  set 
forth  in  this  subpart  is  hereby 
prohibited. 


Subpwt 
ssnjoi 

The  term  "effective  date"  means  4:00 
p jn..  Eastern  Daylight  Time,  ^tril  A, 
1988.  except  with  respect  to  section 
565.205,  which  is  effective  June  3, 1968. 


possessions,  ^d  all  areas  onder  die 
jurisdiction  or  authority  diereof. 


§565.302 

The  term  'Tanama"  means  Panama 
and  all  areas  onder  die  jsisdiction  or 
authority  thereof. 


§5651303    Qovammantoll 

The  term  "Govemmoit  of  Panama" 
includes  the  state  and  the  Government 
of  Panama,  as  well  as  any  politk»l 
subdivision,  agency,  or  instrumentality 
thereof,  including  the  Banco  Nadonal  de 
Panama  and  the  Caja  de  Ahorros.  See 
Appendix  A  to  this  part  for  a  list  of 
additional  Government  of  Panama 
entities. 


§565.304    Norls«a/Solai 

(a)  The  term  "Norie«a/Solis  regime" 
includes: 

(1)  Manuel  Antonio  Noriega,  Manuel 
Solis  Pabna,  and  any  agencies, 
instrumentalities  or  entities  purporting 
to  act  on  behalf  or  under  the  asserted 
authority  of  eitho*  or  both: 

(2)  Any  partnership,  association, 
corporation,  or  other  organization 
substantially  owned  or  controlled  by  the 
foregoing: 

(3)  Any  person  to  the  extent  that  sodi 
person  is,  or  has  been,  or  to  the  extent 
that  there  is  reasonable  cause  to  believe 
that  such  person  is,  or  has  been,  rince 
the  effective  date  acting  or  porporting  to 
act  directly  or  indirecdy  on  behalf  of 
any  of  the  foregoing:  or 

(4)  Any  other  person  or  organization 
determined  by  the  Director  ot  the  OBSce 
of  Foreign  Assets  Control  to  be  included 
wiUiin  paragraph  (aH3)  of  diis  section. 
Such  determinatiaDs  shall  be  published 
fiom  time  to  time  in  the  Federal 
Register,  but  shall  be  binding  prior  to 
such  publication  upon  any  person 
receiving  actual  notice  thereof. 

(b)  A  partnership,  association. 
corporatioii,  or  other  organization  shall 
not  be  deemed  to  feU  within  the 
definition  of  the  "Noriega/Solis  regime" 
solely  by  reason  of  being  located  m. 
organized  under  the  laws  of.  or  having 
its  principal  place  of  business  hi. 
Panama. 

§566^306    EnMy. 

The  term  "entity"  includes  a 
corporatitm.  partnership,  association,  or 
other  organization. 


§56SJ06    Umtadl 

The  tenn  "United  States"  means  Ae 
United  States,  its  tenitories  and 


The  term  "United  States  person" 
means  any  United  States  citizen; 
permanent  resident  alien:  juridical 
person  organized  under  the  laws  of  die 
United  States,  excluding  overseas 
branches  except  those  operating  in 
Panama:  or  any  person  in  the  United 
States. 

§  56S.368    Transfer. 

The  term  "transfer"  shall  mean  any 
actual  or  purported  act  or  transaction, 
whether  or  not  evidenced  by  writing, 
and  whether  or  not  done  or  performed 
within  the  United  States,  the  purpose, 
intent  or  effect  of  which  is  to  create, 
surrender,  release,  transfer,  or  alter. 
direcUy  or  indirectly,  any  right  remedy, 
power,  privilege,  or  interest  with  respect 
to  any  property  and.  without  limitation 
upon  the  foregoing,  shall  include  the 
making,  execution,  or  delivery  of  any 
assignment,  power,  conveyance,  check, 
declaration,  deed,  deed  of  trust  power 
of  attorney,  power  of  appointment,  bill 
of  sale,  mor^jage.  receipt,  agreement 
contract,  certificate,  gift,  sale,  affidavit, 
or  statement  the  appointment  of  any 
agent,  trustee,  or  fichidary;  the  creation 
or  transfer  of  any  hen;  the  issuance, 
dodceting,  filing,  or  the  levy  of  or  under 
any  jud^ent  decree,  attadiment. 
injunction,  execution,  or  other  judicial  or 
administrative  process  or  order,  or  the 
service  of  any  garnishment  die 
acquisition  of  any  interest  of  any  nature 
whatsoever  by  reason  of  a  judgment  or 
decree  of  any  foreign  country;  the 
fulfillment  of  any  condition,  or  the 
exercise  of  any  power  of  appointment 
power  of  attorney,  or  other  power. 


S56ft300   PinBitK  Bioeartw  I 

The  term  ""propeity"  and  "property 
interest"  or  "property  interests"  riiall 
include,  bat  not  by  way  of  limitation, 
money,  checks,  drafts,  bullion,  bank 
depo^ta.  savings  accounts,  debts, 
indebtedness,  obligations,  notes, 
debentures,  stocks,  bonds,  coi^hmm.  and 
other  financial  securities,  bankers' 
acceptances,  mortgages,  pledges.  Hens 
or  other  rights  in  the  nature  of  security, 
warehouse  receipts,  bills  of  lading,  trust 
receipts.  biBs  of  sale,  any  other 
evidences  of  tide,  owners  or 
indebtedness,  letters  of  credit  and  any 
documents  relating  to  any  rights  or 
obligations  tfaereander,  powers  of 
attorney,  goods,  wares,  oierdiandise, 
chattels,  stocks  on  hand,  ships,  goods  or 
ships,  real  estate  mortgages,  deeds  of 
tnist  vendors'  sales  agreements,  land 
contracts,  real  estate  and  any  interest 


therein,  leaseholds,  ground  rents, 
options,  negotiable  instruments,  trade 
acceptances,  royalties,  book  accounts, 
accounts  payable,  judgments,  patents, 
trademarks  or  copyrights,  insurance 
policies,  safe  deposit  boxes  and  their 
contents,  annuities,  pooling  agreements, 
contracts  of  any  nature  whatsoever,  and 
any  other  property,  real,  personal,  or 
mixed,  tangible  or  intangible,  or  interest 
or  interests  therein,  present  future  or 
contingent 

§565.310    Credits. 

The  term  "credits"  means  any  transfer 
or  extension  of  funds  or  credit  on  the 
basis  of  an  obligation  to  repay,  or  any 
assumption  or  guarantee  of  the 
obligation  of  another  to  repay  an 
extension  of  funds  or  credit.  The  term 
"credits"-  includes,  but  is  not  limited  to: 
Overdrafts;  purchases  of  debt  securities 
issued  by  the  Government  of  Panama 
after  April  8, 1988:  sales  of  financial 
assets  subject  to  an  agreement  to 
repurchase;  renewals  or  refinancings 
whereby  fimds  or  credits  are  transferred 
to  or  extended  to  the  Governor  of 
Panama;  and  draw-downs  on  existing 
lines  of  credit. 

§565.311    Domestic  financial  bistttutkNi. 

The  term  "domestic  financial 
institution"  means  any  of  the  following: 

(a)  An  insured  bank  as  defined  in 
section  3  of  die  Federal  E>eposit 
Insurance  Act 

(b)  An  insured  institution  as  defined 
in  section  408(a)  of  the  National  Housing 
Act 

(c)  An  insured  credit  union  as  defined 
in  section  101  of  the  Federal  Credit 
Union  Act;  or 

(d)  Any  other  institution  that  is 
carrying  on  banking  activities  and  that 
is  chartered  by  a  federal  or  state 
banking  authority. 


§565.312 

Except  as  otherwise  provided  in  this 
part,  the  term  "interest"  when  used  with 
respect  to  property  [e.g.,  "an  interest  in 
property")  shall  mean  an  interest  of  any 
nature  whatsoever,  direct  or  indirect. 

§565.313    Blockad  account  Mocked 
property. 

The  terms  "blocked  account"  and 
"blocked  property"  shall  mean  any 
account  or  property  in  which  the 
Government  of  Panama  has  an  interest 
with  respect  to  which  payments, 
transfers  or  withdrawals  or  other 
dealings  may  not  be  made  or  effected 
except  pursuant  to  an  authorization  or 
license  authorizing  such  action. 

§  565.314    IntertMHik  claarlnQ  payments. 

The  term  "interbank  clearing 
payments"  means  payments  of  funds  by 


a  bank  to  another  bank,  where  such 
payments  are  effected  by  the  bank  or 
banks  over  a  funds  transfer  system  such 
as  FedWire,  CHIPS,  SWIFT,  or  die  like, 
or  across  an  individual  bank's  books, 
where  none  of  the  banks  involved  has 
any  actual  knowledge  that  the  original 
remitter  of  any  funck  to  the  Noriega/ 
Solis  regime  is  located  in  the  United 
States  and  is  other  than  a  bank  acting 
on  its  own  behalf.  See  §  565.407  for 
further  clarification. 

§565.315    License. 

^cept  as  otherwise  specified,  the 
term  "license"  means  any  license  or 
authorization  contained  in  or  issued 
pursuant  to  this  part. 

§565.316    Generaliicense. 

The  term  "general  license"  means  any 
license  or  autiiorization  the  terms  of 
which  are  set  forth  in  this  part. 

§565.317   Spedflcncense. 

The  term  "specific  license"  means  any 
license  or  authorization  not  set  forth  in 
this  part  but  issued  pursuant  to  this  part 
in  response  to  a  written  application. 

Subpart  D— interpretations 

§  565.401    Reference  to  amended  sectkMis. 

Reference  to  any  section  of  this  part 
or  to  any  regulation,  ruling,  order, 
instruction,  direction,  or  license  issued 
pursuant  to  this  part  shall  be  deemed  to 
refer  to  the  same  as  currently  amended 
unless  otherwise  so  specified. 

§565.402    Effect  of  amendment  of 
sectkms  of  this  part  or  of  otiier  orders,  etc. 

Any  amendment,  modification,  or 
revocation  of  any  section  of  this  part  or 
of  any  order,  regulation,  ruling, 
instruction,  or  license  issued  by  or  under 
the  direction  of  the  Director  of  the  Office 
of  Foreign  Assets  Control  shall  not, 
unless  otherwise  specincally  provided, 
be  deemed  to  affect  any  act  done  or 
omitted  to  be  done,  or  any  suit  or 
proceeding  had  or  commenced  in  any 
civil  or  criminal  case  prior  to  such 
amendment  modification,  or  revocation. 
All  penalties,  forfeitures,  and  liabilities 
under  any  such  order,  regulation,  ruling, 
instruction,  or  Ucense  shall  continue  and 
may  be  enforced  as  if  such  amendment 
modification,  or  revocation  had  not  been 
made. 

§565.403   TerminatfcMi  and  acquisition  of 
an  interest  of  ttw  QovenMnent  of  Panama. 

(a)  Whenever  a  transaction  licensed 
or  authorized  by  or  pursuant  to  this  part 
results  in  the  transfer  of  property 
(including  any  property  interest)  away 
from  the  Government  of  Panama,  such 
property  shall  no  longer  be  deemed  to 
be  property  in  which  the  Government  of 


Panama  has  or  has  had  an  interest 
unless  there  exists  in  the  property 
another  such  interest  the  transfer  of 
which  has  not  been  effected  pursuant  to 
license  or  other  authorization. 

(b)  Unless  otherwise  specifically 
provided  in  a  license  or  authorization 
issued  pursuant  to  this  part,  if  property 
(including  any  property  interest)  is 
transferred  to  the  Government  of 
Panama,  such  property  shall  be  deemed 
to  be  property  in  which  there  exists  an 
interest  of  the  Government  of  Panama. 

§565.404   Payments  to  the  Nortega/Solis 
RsQime  prohibited:  proceduies  for  mskinj 
peymento  to  the  Federai  Reserve  Bank  of 
new  ToriL 

The  prohibitions  on  payments  and 
transfers  to  the  Nonega/Solis  regime  in 
S§  565.202  and  565.203  apply  to 
payments  and  transfers  of  any  kind 
whatsoever,  including  payment  of  debt 
obligations,  fees,  taxes,  and  royalties 
owed  to  the  Government  of  Panama, 
and  also  including  payment  or  transfer 
of  dividends,  interest  payments,  and 
other  periodic  payments.  Payments  or 
transfers  owed  to  the  Government  of 
Panama  shall  be  made  to  "Government 
of  Panama  Account  No.  2,"  established 
on  the  books  of  the  Federal  Reserve 
Bank  of  New  York  pursuant  to 
SS  565.202  and  565.203. 

(a)  Payments  or  transfers  of  funds  into 
Government  of  Panama  Account  No.  2 
over  FedWire  should  be  made  using 
Typecode  15.  The  transfer  instructions 
should  name  "Government  of  Panama 
Account  No.  2"  and  refer  to  routing 
number  021001208. 

(b)  Payments  or  transfers  of  funds  to 
Government  of  Panama  Account  No.  2 
at  the  Federal  Reserve  Bank  of  New 
York  other  than  by  FedWire  [e.g..  where 
FedWire  is  not  available,  as  in  Panama) 
shall  be  made  payable  to  Government  of 
Panama  Account  No.  2  and  sent,  along 
with  all  required  or  appropriate 
documents,  to  the  following  lockbox 
address:  Republic  of  Panama,  Box  No. 
0225,  Washhigton,  DC  20055. 

§565.405    Blocking  not  appiicalils  to  U.S. 
persone  outside  the  United  States. 

For  purposes  of  the  prohibitions  set 
forth  in  i  565.201  of  this  part  the  term 
"persons  located  in  the  United  States"  is  . 
intended  to  express  a  geographical 
limitation,  and  does  not  include  U.S. 
persons  located  outside  the  United 
States,  their  branches  located  outside 
the  United  States,  or  juridical  entities 
located  outside  the  United  States,  even 
though  owned  or  controlled  by  U.S. 
persons. 
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Inariid 

The  prohibitions  in  §{  56&202  and 
565.203  on  payneiits  or  tnuufers  to  the 
Noriega/Solis  regime  apply  to  indirect 
paynoris  (indadSng  reimbnrsement  of  a 
ncm-U.S.  perscm  for  payment)  made  after 
4M)  pjD.  EB.T^  April  8. 1968. 
Unlicensed  payments  or  transfers  made 
to  the  Noriega/Solis  regime  from  U.S. 
subsidiaries  or  branches  in  third 
countries  shall,  where  soch  payments  or 
transfers  are  normally  made  firom  the 
United  States  or  Panama,  be  considered 
an  evasion  of  the  prohibitioas  set  forth 
in  SS  565.202  and  565.203.  Payments  or 
transfers  routinely  made  from  these 
entities,  however,  are  not  prohibited. 


SS6&407 


(a)  The  authorization  for  mterbank 
clearing  payments  contained  in 
§|se&202and5«&203indudea     | 
payments  by  one  bank  to  awrtfaer  to 
settle  on  a  net  basis  other  payments 
transactions  cleared  by  those  banks, 
inrhiding  check  exchanges. 

(b)  Notwithstanding  instructions 
received  frt>m  their  correspondents, 
banks  located  in  the  United  States  are 
not  authorized  to  remit  the  proceeds  of 
doonnentary  collections  or  letters  of 
credit  to  accounts  maintained  at  Banco 
Nacional  de  Panama  in  Panama:  sach 
remittances  are  not  included  within  the 
meaning  of  "interbank  clearing 
payments."  Banks  located  in  the  United 
States  should  seek  alternate  payment 
instructions  from  their  conespoudents. 

95CS.4M   SetoHspraMbNad.  I 

(a)  A  setoff  against  a  blocked  account, 
whether  by  a  bank  or  other  U.S.  perstm. 
is  a  prohibited  transfer  mder  f  {  S6Sl202 
and  566.203  if  effected  after  4fl)  pjD., 
ED.T..  April  8. 1988.  1 

(b)  Except  as  licensed  or  t^herwfse 
authorized,  a  setoff  as  a  method  of 
setding  payments  to  the  Noriega/Solis 
regime,  as  Iqr  oetting  or  cancelliiv  a 
debt  or  other  obligation,  is  prohibited 


S5i&408  PaymsiMslnUnd. 

Payments  in  kmd  made  to  the 
Noriega/Solis  regime  in  hen  of  a 
payment  or  transfer  of  fioids,  which 
term  inrhides  currency,  cash  or  coins  of 
any  natioo.  as  well  as  other  financial  or 
investment  assets  or  credits,  shall  be 
considered  an  evasion  of  the 
prohibitions  in  subpart  B. 


of  LleaiMlnii  SaHew 


SSMlSOI    EflSGtOf 
•unnmaBoiL 

(a)  No  license  or  odwr  anthorizatiaa 
contained  in  this  part  or  otherwise 
issued  by  or  under  the  direction  of  the 
Director  of  die  Office  of  Forogn  Assets 
Control  shaU  be  deemed  to  authorize  or 
validate  any  transaction  eflectod  prior 
to  the  issuance  of  the  Uoense,  mless 
specifically  provided  in  such  license  or 
other  authorization. 

(b)  No  regulation,  ruling,  instruction, 
or  license  authorizes  any  transactiiHi 
prohibited  under  this  part  unless  the 
regulation,  ruling,  instruction,  or  lionise 
is  issued  by  the  Office  of  Foreign  Assets 
Control  and  specifically  refers  to  this 
part  No  regulation,  ruling,  instruction,  or 
license  referring  to  this  part  shall  be 
deemed  to  authorize  any  transaction 
prohibited  by  any  provMon  of  this 
chapter  unless  the  regulation,  ruling, 
instruction  or  license  specifically  refers 
to  such  provision. 

(c)  Any  regulation,  ruling,  instruction 
or  license  authorizing  any  transaction 
otherwise  prohibited  under  this  part  has 
the  efiect  (^removing  a  prohibition  or 
prohibitions  in  Subpart  B  from  the 
transaction,  but  only  to  the  extent 
specifically  stated  by  its  terms.  Unless 
the  regulation,  ruling,  instruction  or 
license  otherwise  specifies,  such  an 
authorization  does  not  create  any  ri^t 
duty,  obligation,  claim,  or  interest  in.  or 
with  respect  ta  any  property  which 
wauU  not  otherwise  exist  imder 
ordinary  prindptes  of  law. 


The  Secretory  of  die  Treasury 
reserves  the  ri^t  to  exclude  any  person 
frtMn  the  operation  of  any  license,  or 
from  the  privileges  therein  confened,  or 
to  restrict  the  applicability  thereof  with 
respect  to  particular  persons, 
transactions  or  property  or  ciassea 
Utenoi.  Such  action  shall  be  bindli^ 
upon  all  persons  receiving  actual  or 
constructive  notice  thereof . 

S  S68.BD8   Certain  paymsMs  aulliortndL 

(a)  All  payments  and  transfen 
necessary  to  pay  costs  of  utilities  in 
Panama  are  authorized.  Utilities  shall 
include  electricity,  water,  and  similar 
municipal  services  sodi  as  trash 
collection  and  polioe  and  &e  protectton. 
The  aatborizatton  set  fbrlh  in  this 
paragraph  shall  not  be  constraed  to 
extend  to  payments  to  the  Notiega/Sdis 
regime  by  the  United  States  Government 
or  any  agency  or  instrumentahty  theieot 
where  sudi  payments  would  be 


inconsislent  with  U.S.  treaty  obligations 
to  Panama. 

(b)  AH  payBMnts  of  in^rect  taxes  [Le 
those  nonnaly  saHsetod  m  the  purchase 
of  goods  and  services,  sudi  as  sales  and 
excise  taxes)  are  authorized.  This  does 
not  authorize  the  remittance  of  such 
payments,  either  directiy  or  indirecdy 
by  U.S.  persons  or  lundical  entities 
owned  or  controHed  by'U.S.  persons 
which  oiAect  such  taxes  for  or  on  behalf 
of  the  Government  of  Panama. 

(c)  Allpayments  of  administrative 
fees  and  taxes  paid  in  connection  with 
basic  busmess  activity,  including  but  not 
limited  to:  Coaunercial  lioeue  fees, 
corporate  registration  fees  and  taxes, 
court  pleadU^  fees,  creation  of  rights 
fees,  copyri^t  fees  and  taxes,  custodial 
fees  and  services,  document  processing 
fees,  fiscal  stamps,  heahh  certificates, 
immi^tifm  fees,  inspection  services. 
intematianal  banking  licenses,  landmg 
fees,  legal  fees,  UceniHig  fees,  litigation 
costs,  mineral  extraction  fees,  municipal 
taxes,  new  product  fees,  notaries'  fees. 
occupatioMl  risk  insurance  fees. 
paiktaigiBCrters.  passport  fees,  patent 
fees  and  taxes,  plant  inspection  fees, 
quarantine  fees,  radio  and  televiston 
registration  fees,  recordation  fees,  stamp 
taxes,  towage  fiees.  transportation  tolls, 
trademaric  fees  and  taxes,  vehide 
registration  fees,  visa  fees,  warehouse 
storage  fees,  and  work  permito. 

(d)  This  section  does  not  authorize 
payment  of  income  taxes:  of  social 
security  taxes  that  are  normally 
withheld  for  individuals  and  paid  by 
other  persons;  of  rental  fees;  or  of  direct 
taxes  and  fees  (e^.,  port  fees,  export 
taxes  and  fees,  or  import  duties  and 
related  expenses). 

f96&S04   OsrtBkipaymantoby 


All  paymento  and  transfers  by 
individuals  are  authorised,  exc^t 
income  taxes.  This  indudes  sodal 
security  taxes  that  are  paid  by  an 
faidividaal  diracdy  to  die  Norieca/Solis 
regime,  or  by  an  individual  on  behalf  of 
household  employees.  This  paragraph 
does  not  authorise  the  payment  of  social 
security  taxes  paid  by  an  individsal 
whidi  are  nonnally  paid  by  hM  or  her 
employer,  or  of  other  paymento  by  an 
in^vidual  made  directly  or  indirectly  on 
behalf  of  a  juridical  entity. 


All  travel  related  paymento  and 
transfen  are  anthoriied  by  indiviifaials, 
induding  airport  departure  fees  and 
taxes  on  tidiste.  and  by  United  States 
persons,  or  by  persons  organized  under 
the  laws  of  Panama  and  owned  or 
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coBlroUed  by  a  Unfted  States  person,  in 
connectiwiwitb  the  promsaoB  odt  teavel 
services  to  individuals  (e^^  landing  fees 
and  fuel).  This  sectkui  does  net 
authorize  the  payment  of  incosM  taxes 
or  of  social  sectuity  taxes  that  are 
nonnally  withheld  for  individuals  and 
paid  by  other  persons. 

Ssesjoe   TSlsf enaiwiiltalluiis and ma8 
transacttans  auViorliad 

AH  payments  and  traosfen  for  the 
purpose  of  securing  postal  or 
telecommunications  services  are 
audiorized.  induding  paymento  and 
transfers  among  common  carriers  for  the 
purpose  of  securing  such  services,  and 
payments  and  transfara  far  telef 
telex,  telegraphic  satellite,  and 
facsimile  transmission  s»vioes. 

30j.apr    raymemaana 


AB  paymento  and  transfers  related  to 
the  puidiase  in  Panama  or  the  pordiase 
or  sale  of  publicatioQS  involving  Panama 
and  the  United  States  are  authorized. 
For  purposes  of  tfiis  part  pubUcattons 
include  books,  newspapere,  magazines, 
fflms,  phonograph  teonds.  tape 
reconSngs.  photographs,  microfibn, 
mieroficfae.  and  posters,  including  items 
described  in  the  following: 

fa)  IS  CFR  399J.  CaatnA  List  Group  5. 
CL  No.  759M:  microfilm  tfiat  leprodnces 
the  content  of  certain  publications,  and 
similar  materials. 

fb)  15  era  399.1.  Continl  List  Group  9. 
CL  Pio.  79991:  certain  publications  and 
related  materials. 


(a)  The  transfer  of  funds  by  the 
Noriega/Solis  regime  after  4A>  pja. 
E.D.T..  April  a  1988.  by.  Uiroagh,  or  to 
any  domestic  financial  tostitutian  or 
other  pnson  within  the  Uaitod  States 
solely  for  payment  of  obligations  to 
persons  within  the  United  States  is 
authorized,  provided  that  there  is  no 
debit  to  e  Mocked  account  IVoperty  is 
not  blocked  by  virtue  of  being 
tnnsfierted  or  received  pursuant  to  tins 
section. 

(b)  A  pcfsoa  receiving  payment  ander 
thb  section  amy  distributo  all  or  part  of 
diet  payment  to  snyone;  psovided  diet 
any  sach  payment  to  the  Noriega/Solis 
regime  mast  be  in  acostdance  with  the 
provisions  set  forth  in  section  565.404. 

Subpart  F    neporta 

S56&S01 


record  of  each  tranaaction  in  which  he 
engages.  regtttUcss  of  whether  sach 
transaction  is  effected  pursuant  to 
license  or  otherwise,  and  sach  recard 
shall  be  available  far  examinatiai  for  et 
leest  two  yean  aftet  Um  dato  of  sndi 
transaction. 

S565J02   RsportatobeftonMieden 


Every  person  is  required  to  furnish 
under  oath,  in  the  ficmn  of  rq;>ort8  or 
otherwise,  from  time  to  time  and  at  any 
time  as  maybe  required,  complete 
information  relative  to  any  transaction, 
regardless  of  whether  such  transaction 
is  effected  pursuant  to  license  or 
otherwise,  subject  to  the  provisions  of 
this  part  Such  reports  may  be  required 
to  indude  the  production  of  any  books 
of  account  contracta.  letten  or  other 
papera,  connected  urith  any  such 
transaction  or  propoty,  in  the  custody 
or  control  of  thie  persons  required  to 
make  such  reporta.  Reports  with  reelect 
to  transactions  may  be  req^iired  either 
before  or  after  such  transactions  are 
completed.  The  Secretary  of  die 
Treasury  may,  through  any  person  or 
agency,  conthict  investigations,  hold 
hearings,  administer  oaths,  examine 
witoesses.  receive  evidence,  take 
depositions,  and  require  by  subpoena 
the  attendance  and  testimony  of 
witoesses  and  the  productim  (tf  aQ 
bodts.  papere.  and  documenta  rdattog 
to  aay  matter  under  investigation, 
regardless  of  whether  any  report  has 
been  required  or  filed  in  connection 
therewith. 

Subpart  G-Panaltiea 


Every  psrsea  eagsging  in  sny 
transactioa  sidiject  to  the  fsovisions  of 
this  part  shall  keep  a  full  and  accurate 


S56Bk70t 

(a)  Attention  is  directed  to  section  206 
of  the  International  Emergency 
Economic  Powen  Act  50  U.S.C.  1705. 
which  provides  in  part 

A  civil  penoltv  of  not  to  excood  tlOOOO 
may  be  impoud  od  any  person  wlw  violates 
any  licenae,  order,  or  regulation  iawied  under 
this  title. 

Whoever  wfflfuUy  violates  any  license, 
order,  or  reguiatioa  itsoed  under  this  title 
shall,  opon  coovictioB.  be  fined  not  aiore  than 
tSCOOa  or,  if  a  nataral  pusoa,  may  be 
impriaonod  for  not  aore  tliaa  tea  yeata,  or 
both;  and  any  officer,  dinctor.  or  a§sat  of 
any  corporation  who  knowingly  participates 
in  such  violation  may  be  punisheid  l>y  a  Ul(e 
fine.  impritOBmant.  or  both. 

This  section  of  the  International 
Eawrgency  Economic  PowCTs  Act  is 
applicable  to  violations  of  any  provision 
of  this  part  and  to  violatians  of  the 
provisions  of  any  liosnse^  nding. 
reguUtton.  order,  direction,  or 
instruction  issued  by  or  punuant  to  the 
direction  of  authorisatioB  of  die 
Secretary  of  the  Treasury  pursuant  to 


this  part  or  otherwise  undsr  the 
Intornetional  aaergency  Economic 
Powen  Act 

(b)  Attention  is  directed  to  18  U.S.C 
1001.  wdiicfa  provides: 

Whoever,  in  any  matter  within  Ae 
iurisdiction  of  any  department  or  agency  of 
tne  Unfed  States  Imowin^iy  and  wnlfiiny 
falsifies,  oonceali  ar  covers  np  by  any  Md[. 
schene,  or  device  a  iMtanal  fKt  or  I 
any  falsa.  Octilieas  « 

or  representation  or  aMkas  or  oaas  any  I 

writing  or  document  Imowng  the  same  to 
contain  any  false,  ficttaouaerfcuMdahatt 
statesMBt  or  entry.  ihaU  be  fiaad  aot  ■«■ 
than  SIOlOOO  or  impnaoned  not  man  tiwn  five 
years,  or  both. 

(c)  Violatians  of  this  part  may  also  be 
subject  to  rdevant  proviaions  el  the 
Customs  laws  and  otirer  applicable 
laws. 

{565.702    Prspenslty  notice. 

(a)  Whea  nqtimd.  II  the  Oiredor  of 
die  Office  of  Foreign  Asseta  Control 
(hereinafter  "Director)  has  reaaooable 
cause  to  believe  diat  there  has  occmred 
a  violation  of  any  proviaion  of  this  pert 
or  a  violation  of  the  proviaious  of  miy 
license,  rukng,  regulation,  order, 
direction  or  instruction  taaued  by  or 
pursuant  to  the  direction  or 
audiorization  of  the  Secretary  of  the 
Treasury  punuant  to  this  part  or 
otherwise  under  the  InternetioRal 
Emergency  Economic  Powen  Act  and 
the  Director  determines  that  farther 
proceedings  are  warranted,  he  riiall 
issue  to  the  person  concerned  a  notice  of 
his  intent  to  impose  a  monetary  peiralty. 
The  prepenalty  notice  shaR  be  issued 
whether  or  not  another  agency  has 
taken  any  action  with  respect  to  tiiis 
matter. 

\^i)  Contents. 

(1)  Facto  of  violation. 

The  prepenalty  notice  shall: 

(i)  Describe  the  violation. 

(ii)  Specify  the  laws  and  regidations 
allegedly  violated 

(iii)  State  the  amoent  of  the  proposed 
monetary  penalty. 

(2)  Ri^  to  make  presentations.  The 
prepenalty  notice  also  shall  inform  die 
person  of  his  right  to  make  a  written 
presentation  within  thirty  (3(^  days  of 
mailing  of  the  notice  as  to  why  a 
monetary  penalty  should  not  be 
imposed,  or,  if  imposed,  why  ix  should 
be  in  a  lesser  amount  than  proposed. 

{565.709 


(a)  TYme  withm  whidi  ktrewpond.  The 
named  peraon  shaH  have  30  di^  from 
the  date  of  mailing  of  the  prepcawky 
notice  to  nsake  a  written  presentation  to 
theDirectOT. 
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(b)  Form  and  contents  of  written 
presentation.  The  written  presentation 
need  not  be  in  any  particular  form,  but 
shall  contain  information  sufficient  to 
indicate  that  it  is  in  response  to  the 
prepenalty  notice.  It  should  contain 
responses  to  the  allegations  in  the 
prepenalty  notice  and  set  forth  the 
reasons  why  the  person  believes  the 
penalty  should  not  be  imposed  or,  if 
imposed,  why  it  should  be  in  a  leseer 
amount  than  proposed. 

SSCS.704    Pwwitynoac^ 

(a)  No  violation.  If,  after  considering 
any  presentations  made  in  response  to 
the  prepenalty  notice,  the  Director 
determines  that  there  was  no  violation 
by  the  person  named  in  the  prepenalty 
notice,  he  promptly  shall  notify  the 
person  in  writing  of  that  determination 
and  that  no  monetary  penalty  will  be 
imposed. 

(b)  Violation.  If,  after  considering  any 
presentations  made  in  response  to  the 
prepenalty  notice,  the  Director 
determines  that  there  was  a  violation  by 
the  person  named  in  the  prepenalty 
notice,  he  promptly  shall  issue  a  written 
notice  of  the  imposition  of  the  monetary 
penalty  to  that  person. 

856S.705    Retarral to Unttsd States 
Department  of  JusUm. 

In  the  event  that  the  person  named 
does  not  pay  the  penalty  imposed 
pursuant  to  this  subpart  or  make 
payment  arrangements  acceptable  to  the 
Director  within  thirty  days  of  the 
mailing  of  the  written  notice  of  the 
imposition  of  the  penalty,  the  matter 
shall  be  referred  to  the  United  States 
Department  of  Justice  for  appropriate 
action  to  recover  the  penalty  in  a  civil 
suit  in  a  Federal  district  court. 

SubfMrt  H— Procedures 

(a)  General  licenses.  General  licenses 
have  been  issued  authorizing  under 
appropriate  terms  and  conditions 
certain  types  of  transactions  which  are 
subject  to  the  prohibitions  contained  in 
Subpart  B  of  this  part  All  such  licenses 
are  set  forth  in  Subpart  E  of  this  Part  It 
is  the  policy  of  the  Office  of  Foreign 
Assets  Control  not  to  grant  appUcations 
for  specific  licenses  authorizing 
transactions  to  which  the  provisons  of 
an  outstanding  general  license  are 
applicable.  Persons  availing  themselves 
of  certain  general  licenses  may  be 
required  to  file  reports  and  statements 
in  accordance  with  the  instruction 
specified  in  those  licenses. 

(b)  Specific  licenses.— {1)  General 
course  of  procedure.  Transactions 
subject  to  the  prohibitions  contained  in 


Subpart  B  of  this  part  whidi  are  not 
authorized  by  general  license  may  be 
effected  only  under  specific  licenses. 

[ZfinppUGOtJons  for  specific  licenses. 
Applications  for  spedfic  licenses  to 
engage  in  any  transaction  prohibited  by 
or  pursuant  to  this  part  may  be  filed  in 
duplicate  by  letter  or  on  an  application 
form  with  the  Office  of  Foreign  Assets 
Control.  Any  person  having  an  interest 
in  a  transaction  in  proposed  transaction 
may  file  an  appUcation  for  a  license 
authorizing  such  transaction,  but  the 
applicant  for  a  specific  license  is 
required  to  make  the  fullest  disclosure 
of  all  parties  in  interest  to  the 
transaction  so  that  a  decision  on  the 
application  may  be  made  with  the 
fullest  knowledge  of  all  relevant  facts 
and  so  that  the  identity  and  location  of 
the  persons  who  know  the  most  about 
the  transactions  may  be  easily 
ascertained  in  the  event  of  inquiry. 

(3)  Information  to  be  supplied.  The 
applicant  must  supply  all  information 
specified  by  relevant  instructions  and/ 
or  forms,  and  must  fully  disclose  the 
names  of  all  the  parties  who  are 
concerned  with  or  interested  in  the 
proposed  transaction.  If  the  application 
is  filed  for  an  account  other  than  that  of 
the  applicant  the  agent  as  applicant 
must  disclose  the  name  of  his 
principal(s).  Such  doctunents  as  may  be 
relevant  shall  be  attached  to  each 
application  as  a  part  of  such  application 
except  that  documents  previously  filed 
with  the  Office  of  Foreign  Assets 
Control  may,  where  appropriate,  be 
incorporated  by  reference.  Applicants 
may  be  required  to  furnish  sudi  further 
information  as  is  deemed  necessary  to  a 
proper  determination  by  the  Office  of 
Foreign  Assets  Control.  If  an  applicant 
or  other  party  in  interest  desires  to 
present  additional  information  or 
discuss  or  argue  the  application,  he  may 
do  so  at  any  time  before  or  after 
decision.  Arrangements  for  oral 
presentation  should  be  made  with  the 
Office  of  Foreign  Assets  Control. 

(4)  Effect  of  denial.  The  denial  of  a 
license  does  not  preclude  the  reopening 
of  an  application  or  the  filing  of  a  further 
application.  The  application  or  any 
other  party  in  interest  may  at  any  time 
request  explanation  of  the  reasons  for  a 
denial  by  correspondence  or  personal 
interview. 

(5)  Reports  under  specific  licenses.  As 
a  condition  upon  the  issuance  of  any 
license,  the  licensee  may  be  required  to 
file  reports  with  respect  to  the 
transaction  covered  by  the  license,  in 
such  form  and  at  such  times  and  places 
as  may  be  prescribed  in  the  license  or 
otherwise. 

(6)  Issuance  of  license.  Licenses  will 
be  issued  by  the  Office  of  Foreign 


Assets  Control  acting  on  behalf  of  the 
Secretary  of  die  Treasury  or  licenses 
may  be  issued  by  the  Secretary  of  the 
Treasury  acting  directly  or  through  any 
specifically  detested  person,  agency, 
or  instrumentality. 

C  MB  lot   bsilslons 

The  Office  of  Foreign  Assets  Control 
will  advise  each  applicant  of  the 
decision  respecting  filed  applications. 
The  decision  of  the  Office  of  Foreign 
Assets  Control  acting  on  behalf  of  the 
Sacretary  of  the  Treasury  with  respect 
to  an  application  shall  constitute  final 
agency  action. 

t  S68J03   AmendnMnt,  modHleationi  or 
rsvocaHoft 

The  provisions  of  this  part  and  any 
rulings;  licenses,  whether  general  or 
specific;  authorizations;  instructions; 
orders;  or  forms  issued  hereunder  may 
be  amended,  modified,  or  revoked  at 
any  time. 

S565J04   Rulemaldng. 

(a)  All  rules  and  other  public 
documents  are  issued  by  the  Secretary 
of  the  Treasury  upon  recommendation  of 
the  Director  of  the  Office  of  Foreign 
Assets  Control.  In  general,  rulemaking 
by  the  Office  of  Foreign  Assets  Control 
involves  foreign  affairs  functions  of  the 
United  States,  and  for  that  reason  is 
exempt  from  the  requirements  under  the 
Administrative  Procedure  Act  (5  U.S.C. 
553]  for  notice  of  proposed  rulemaking, 
opportunity  for  public  conunents,  and 
delay  in  effective  date.  Wherever 
possible,  however,  it  is  the  practice  of 
the  Office  of  Foreign  Assets  Control  to 
receive  written  submissions  or  hold 
informal  consultations  with  interested 
parties  before  the  issuance  of  any  rule 
or  other  public  document 

(b)  Any  interested  person  may 
petition  the  Director  of  the  Office  of 
Foreign  Assets  Control  in  writing  for  the 
issuance,  amendment  or  repeal  of  any 
rule. 

SSeSJOS   PsIsgatlonbyttsSscrrtaryof 


Any  action  which  the  Secretary  of  the 
Treasury  is  authorized  to  take  pursuant 
to  Executive  Order  No.  12635  may  be 
taken  by  the  Director,  Office  of  Foreign 
Assets  Control,  or  by  any  other  person 
to  whom  the  Secretary  of  the  Treasury 
has  delegated  authority  so  to  act 

Sse&JM    Rutaa  QovamlnQ  avaHablltv  of 


definitions,  procedures,  payment  of  fees, 
and  other  provisions  of  the  regulations 
on  the  Disclosure  of  Records  of  the 
Office  of  the  Secretary  and  of  other 
bureaus  and  offices  of  the  Department 
issued  under  5  U.S.C.  552  and  published 
as  Part  1  of  this  Title  31  of  the  Code  of 
Federal  Regulations. 

(b)  Any  form  issued  for  use  in 
connection  with  the  Panamanian 
Transactions  Regulations  may  be 
obtained  in  person  or  by  writing  to  the 
Office  of  Foreign  Assets  Control, 
Department  of  the  Treasury, 
Washington,  DC  20220. 

Subpart  I— Paperwork  Reduction  Act 
[Reserved] 

Appendix  A  to  Part  565— Panamanian 
Governmental  Entities 

Abbattoir  Nacional 

Aeronautica  Civil  de  Panama  and/or 

Direccion  General  de  Aeronautica 

Civil 
Air  Panama 
Autoridad  Portuaria  Nacional  (National 

Port  Authority) 
Banco  de  Desarrollo  Agropecuario 
Banco  Hipotecario  Nacional  (National 

Mortgage  Bank) 
Banco  Nacional  de  Panama  (Panama 

National  Bank) 
Caja  de  Ahorros  (Savings  Bank) 
Caja  de  Seguro  Social  (Social  Security) 
Citricos  de  Chiriqui  (Chiriqui  Citric 

Plant) 
Colon  Free  Zone 
Comite  Nacional  de  Semillas 

(CANASEM) 
Consejo  Nacional  del  Banano 
Consejo  Nacional  de  Inversiones  (CNI) 
Consulado  de  Panama  (Consulate  of 

Panama)  * 
Consulado  General  de  Panama 

(Consulate  General  of  Panama)  > 
Consular  y  Naves  and/or  Direccion 

General  Consular  y  Naves 

(SECNAVES) 
Contadora  Panama  S.A. 
Cooperative  Agroindustrial  de  Icacal 

(CAICA) 


■  Different  rettrictioiu  may  apply  to  various 
consulate*  and  consulate*  general.  Questions 
shouM  be  directed  to  the  CMux  of  Foreign  Assets 
Control 


Corporacion  Agropecuaria  de  Rio  Hato 

(COAPRHA) 
Corporacion  Azucarera  la  Victoria 

(Sugar  MUl) 
Corporacion  Bananera  del  Atlantico 

(COBANA) 
Corporacion  Bayano  (Bayano  Cement) 
Corporacion  Financiera  Nacional 
Corp.  para  el  Desarrollo  Integral  del 

Bayano 
Corp.  para  el  Desarrollo  Integral  de 

Bocas  del  Toro 
Direccion  de  Aeronautica  Civil  (Civil 

Aeronautics)  (DAC) 
Direccion  de  Patrimonio  Historico 

(Historic  Heritage) 
Direccion  General  para  el  Desarrollo  de 

la  Comunidad  (Community 

Development  Admin.)  (DIGEDECOM) 
Direccion  General  de  Aduanas  (Customs 

Services) 
Direccion  Nacional  de  Acuicultura 

(DINAAC) 
Direccion  Nacional  de  Asuntos 

Administrativos 
Direccion  Nacional  de  Agroindustrias 
Direccion  Nacional  de  Asuntos 

Indigenes  (DINAI) 
Direccion  Nacional  de  Desarrollo  Social 
Direccion  Nacional  de  Informacion  y 

Divulgacion 
Direccion  Nacional  de  Ingenieria 
Direccion  Nacional  de  Planificacion 

Sectorial 
Direccion  Nacional  de  Produccion 

Agricola 
Direccion  Nacional  de  Produccion 

Pecuaria 
Direccion  Nacional  de  Reforma  Agraria 
Direccion  Metropolitana  de  Aseo 
Directorio  de  Sanidad  Vegetal 
Electric  Power  Institute  (IRHE) 
Empresa  Nacional  de  Maguinaria 

Agricola  (ENDEMA) 
Empresa  Nacional  de  Semillas 

(ENASEM) 
Explosivos  Nacional,  S.A.  ( Property  of 

Panamanian  Military  Officers) 
Floresta  Panamena 
Fomento  Lechero 
Fuerza  Aerea  Panamena  (Panamanian 

Air  Force) 
Hipodromo  Presidente  Remon  (Race 

Tracks) 
Institute  para  la  Formacion  y 

Aprovechamiento  de  Recursos 

Humanos  (IFARHU) 
Institute  de  Acueductos  y 

Alcantarillados  Nacionales 


Institute  de  Investigacion  Agropecuaria 

de  Panama 
Institute  de  Mercadeo  Agropecuario 

(IMA) 
Instituto  de  Recursos  Hidraulicos  y 

Electrificacion 
Instituto  de  Seguro  Agropecuario  (ISA) 
Instituto  Nacional  de  A^cultura,  Divisa 

(INA) 
Instituto  Nacional  de  Culture  (Culture) 

(INAC) 
Instituto  Nacional  de  Deporte  (Sports) 

(INDE) 
Instituto  Nacional  de  Formacion 

Professional  (INAFORP) 
Instituto  Nacional  de  Recursos 

Naturales  Renovables  (INRENARE) 
Instituto  Panameno  Autonomo 

Cooperative  (IPACOOP) 
Instituto  Panameno  de  Comercio 

Exterior  (IPCE) 
Instituto  Panameno  de  Habilitacion 

Especial  (IPHE) 
Instituto  Nacional  de 

Telecommunicaciones  (National 

Telecommunications  Institute) 

(INTEL) 
Instituto  Panameno  de  Turismo 

(Tourism )  (IPAT) 
Laboratorio  de  Sanidad  Animal 
Marinexam,  S.A. 
Mision  de  Panama  Ante  las  Naciones 

Unidas  (Mission  of  Panama  to  the 

United  Nations) 
National  Lottery 
National  Treasury  of  the  Republic  of 

Panama  and/or  Ministerio  de 

Hacienda  de  la  Republica  de  Panama 
Organizacion  Intemacional  Regional  de 

Sanidad  Agropecuaria  (OIRSA) 
Palma  Africans 
Segumar 
Transit,  S.A.  (Property  of  Panamanian 

Military  Officers) 
Universidad  de  Panama  (University  of 

Panama) 
Universidad  Technologica 
Water  and  Sewage  Institute  (IDAN) 
Zona  Libre  de  Colon. 

Dated:  May  10. 1988. 
R.  Richard  Newcomb, 
Director,  Office  of  Foreign  Assets  Control. 

Approved: 

Frands  A.  Keating,  11. 

Assistant  Secretary  (Enforcement). 

[FR  Doc.  88-12497  Filed  5-31-88:  2:40  pm] 
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(a)  The  records  of  the  Office  of 
Foreign  Assets  Control  which  are 
required  by  5  U.S.C.  552  to  be  made 
available  to  the  public  shall  be  made 
available  in  accordance  with  the 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary  .t 

32  CFR  Part  199  ' 

[DoOeOIOJ-R] 

Civilian  Health  and  (Necical  Program  of 
the  Uniformed  Servicee  (CHAMPUS); 
Changee  to  the  CHAMPUS  DRQ-Saeed 
Payment  System  and  Fiscal  Year  1989 
Rates' 

AOENCV:  Office  of  the  Secretary,  DoD. 
ACTION:  Proposed  amendment  of  rule. 

SUMMANY:  This  proposed  amendment 
revises  the  comprehensive  CHAMPUS 
regulation,  DoO  6010-8-R  (32  CFR  199), 
pertaining  to  payment  for  inpatient 
hospital  services.  This  proposed 
amendment  changes  the  CHAMPUS 
DRG-based  payment  system  which  was 
implemented  on  October  1, 1987.  Some 
of  these  changes  are  necessary  as  a 
restdt  of  our  experience  with  Uie  system 
or  to  conform  to  a  number  of  recent 
statutory  changes  affecting  the  Medicare 
Prospective  Payment  System  (PPS)  upon 
which  the  CHAMPUS  DRG-based 
payment  system  is  modeled.  Other 
changes  expand  the  scope  of  the  DRG- 
based  payment  system. 
QATES:  Written  public  comments  must 
be  received  on  or  before  July  5, 1988. 
AODRESS:  Send  comments  tq  the  Office 
of  the  Civilian  Health  and  Medical 
Program  of  the  Unifonned  Services, 
(OCHAMPUS).  Office  of  Program 
Development,  Aurora,  CO  80045-6900. 

For  copies  of  the  Federal  Register 
containing  this  notice,  contact  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office. 
Washington,  DC  20402.  (202)  783-3238.  ' 

The  charge  for  the  Federal  Register  is 
$1.50  for  each  issue  payable  by  dieck  or 
money  order  to  the  Superintendent  of 
Documents. 

RM  rwana  mrmimation  contact: 
Stephen  E.  Isaacson,  Office  of  Program 
Development,  OCHAMPUS,  telephone 
(303)  381-4005. 

To  obtain  copies  of  this  document,  see 
the  "Address"  section  above.  Questions 
regarding  payment  of  specific  claims 
under  the  CHAMPUS  DRG-based 
payment  system  should  be  addressed  to 
the  appropriate  CHAMPUS  contractor. 
SUPPLEMENTARY  INFOMIATION: 

1.  Background 

A.  Summary 

In  1983,  Congress  called  on  DoD  to 
establish  a  new  method  to  pay  hospitals 
for  inpatient  care  under  CHAMPUS,  to 
be  modeled  after  the  recently 
established  prospective  payment  system 


for  the  Medisare  program.  Rather  than 
just  paying  billed  charges,  the  new 
methbd  was  to  pay  fixed  rates  for 
particular  categories  of  medical  care, 
grouped  into  diagnosis-related  groups, 
or  DRGs.  This  Congressional  action  was 
followed  by  a  1966  law  giving 
CHAMPUS  the  practical  ability  to  adopt 
a  new  payment  method  by  linking 
hospital  participation  in  Medicare  with 
that  in  CHAMPUS. 

Paying  hospitals  on  the  basis  of 
prospectively  determined  amoimts  per 
discharge  limits  the  financial  iiabili^  of 
CHAMPUS,  yet  at  the  same  time 
provides  fair  treatment  and  podtive 
incentives  for  hospitals.  Instead  of 
paying  hospitals  whatever  they  charge 
for  whatever  services  they  provide, 
CHAMPUS  now  pays  hospitals  fixed 
rates  in  general  regardless  of  how  long 
the  patient  stays  or  how  many 
procedures  the  hospital  provides.  By 
paying  hospitals  according  to  DRG,  thia 
system  recognizes  the  different  amount 
of  resources  required  to  care  for  patients 
with  different  diagnoses,  demographic 
characteristics,  and  specific  procedures 
performed.  Hospitals  may  keep  the 
difference  between  the  amount  paid  for 
care  and  the  amount  it  cost  to  provide 
die  care.  Thus,  efficient  hospitals  have 
the  opportimity  to  enhance  their 
financial  position. 

On  September  1, 1987,  we  published  a 
final  rule  (52  FR  32992)  to  implement  the 
CHAMPUS  DRG-based  payment 
system.  On  Septeniber  15, 1987*  we 
published  an  amendment  to  the  final 
role  (52  FR  S4775)  which  contained  the 
final  adjusted  standardized  amounts. 
This  was  followed  by  a  notice  en\Iardi 
1, 1988  (53  FR  6182)  which  implemented 
a  new  Grouper  Program  and  the 
resultant  revised  weights  and  rates  as 
well  as  certain  provision^of  the  1906 
Department  of  Defense  Appropriationf . 
Act  which  exempted  certain  sauces 
from  the  CHAMPUS  DRG-based 
payment  system.  The  regulations 
governing  the  CHAMPUS  DRG-based 
payment  system  are  located  in  32  CFR 
Part  199. 

This  October,  Medicare  will  be 
entering  its  sixth  year  under  the  ORG 
payment  system  and  CHAMPUS  will  be 
entering  its  second.  It  has  been  fooad  to 
be  a  fair,  effective  method  for  paying  for 
quality  hospital  care. 

B.  Major  Contents  of  This  Propoaed  Rule 

This  proposed  rule  would  be  effective 
for  the  second  year  of  operation  of  the 
CHAMPUS  DRG-based  payment  system 
beginning  on  October  1, 1988.  Folkjwing 
is  a  summary  of  the  major  changes  that 
we  are  proposing  to  make  to  the  S3mtem. 


1.  Exemption  of  Certain  Pediatric 
Services  from  the  CHAKffUS  DRG- 
Based  Payment  System 

We  are  now  proposing  that  discharges 
involving  pediatric  bone  marrow 
transplants,  children  determined  to  be 
HTV  seropositive,  and  pediatric  cystic 
fibrosis  be  exempt  from  the  CHAMPUS 
DRG-based  payment  system. 

2.  Reclassification  of  Areas  for  the. 
Adjusted  Standardized  Amounts 

We  are  proposing  to  implement  three 
adjusted  standardized  amounts — for 
large  urban  areas,  other  urban  areas, 
and  rural  areas.  These  changes  will 
confonn  to  those  implemented  under  the 
Medicare  PPS  and  published  on  April  5, 
1988  (53  FR  11134). 

3.  Redesignation  of  Certain  Rural  Areas 
as  Urban  Areas 

We  are  proposing  to  adopt  the 
changes  made  for  the  Medicare  PPS 
under  which  certain  rural  areas,  because 
of  their  proximity  to  urban  areas,  are 
redesignatesd  as  urban  areas. 

4.  Medicare  Cost-to-Ohaige  Ratio 

We  are  proposing  to  use  a  cost-to- 
charge  ratio  of  .6368  as  calculated  by  the 
Health  Care  Financing  Administration 
(HCFA)  and  published  in  the  May  1988 
Medicare  PPS  proposed  rule. 

5.  Alcohol/Drug  Abuse  Services 

We  are  proposing  to  begin  coverage 
initiaily  deferred  for  alcohol/drug  abuse 
services  and  include  them  under  the' 
CHAMPUS  DRG-based  payment 
system.  Generally,  payment  for  these 
services  will  be  made  using  the  DRGs  in 
use  under  the  Medicare  PF^  and  using 
the  weights  and  rates  developed  for  the 
CHAMPUS  final  rule  to  be  published  on 
at  about  September  1, 1988.  The  one 
exception  to  the  Medicare  approach  is 
that  ORG  435,  which  represents  the 
majority  of  CHAMPUS  alcohol/drug 
abuse  cases,  will  be  split  Into  two  age 
groups. 

A.  Children's  Hospitals 

We  are  proposing  to  begin  coverage 
initiany  deferred  for  these  hospitals. 
Payment  to  these  hospitals  will  be  made 
under  the  CHAMPUS  DRG-based 
payment  system,  but  in  recognition  of 
the  higher  costs  of  care  in  these' 
hospitals,  a  "children's  hospital 
differential"  will  be  developed  which 
will  be  used  to  increase  each  DRG- 
based  payment  to  children's  hospitals. 

7.  Neonate  Services 

We  are  proposing  to  begin  coverage 
initially  deferred  for  these  services. 
When  incorporated  into  the  CHAMPUS 
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DRG-based  payment  system,  payment 
for  these  services  will  take  into 
consideration  infants'  birthweights  as 
.recommended  in  the  Children's  DRGs 
(CORGs)  developed  by  the  National 
Association  of  Children's  Hospitals  and 
Related  Institutions  (NACHRI).  We  are 
currently  developing  the  database 
necessary  to  calculate  the  relative 
weighu  for  the  CDRGs.  We  will  also 
consider  modifying  the  ouUier  policy  for 
these  services. 

a  Outliers 

We  are  proposing  to  revise  our  outlier 
procedures  in  accordance  with  most  of 
the  changes  proposed  for  the  Medicare 
PPS  in  the  May  1988,  proposed  rule. 

9.  Bum  Outliers 

We  are  proposing  to  use  the  Medicare 
PPS  bum  outlier  procedures  published 
on  April  5. 1988  (53  FR  11137). 

10.  Other  Minor  Changes  and 
Clarifications  to  the  Existing  Procedures 

There  are  a  number  of  minor  changes 
or  clarifications  to  the  provisions 
currently  in  the  CHAMPUS  regulation 
which  we  are  proposing.  These  are: 
—We  are  proposing  to  use  the  new   . 
Grouper  Program  used  under  the 
Medicare  H>S  beginning  October  1, 
1988. 
— We  are  proposiitg  to  use  the  same 
update  factors  used  by  Medicare. 
— We  are  proposing  to  use  a  revised 
formula  for  calculating  the  indirect 
medical  education  adjustment  factor 
to  reflect  the  revisions  made  in  the 
Medicare  formula. 
— We  are  pn^rasing  that  the  per  diem 
cost-sharing  amount  for  bendSdaries 
other  than  dependents  of  ^ctive-duty 
members  include  an  amount  to 
recognize  hospitals'  costs  for  capital 
and  direct  medical  education. 
— ^We  are  proposing  to  eliminate  the 
requirement  that  a  hospital's  request 
for  payment  of  capital  and  direct 
medical  education  costs  be  submitted 
to  die  CHAMPUS  contractor  widiin 
three  months  of  the  end  of  the 
hospital's  Medicare  cost-reporting 
period. 
—We  are  proposing  clarffications  to  the 
definitions  of  "total  inpatient  day's" 
and  "total  CHAMPUS  inpatient  days" 
.which  are  required  on  hospitals' 
requests  for  capital  and  direct  medical 
education  payments.. 
— y^e  are  clarifying  how  the  percentage 
reductions  for  capital  payments  which 
are  required  under  die  Medicare  PPS 
will  be  applied  under  die  CHAMPUS 
DRG-based  payment  system. 
— ^We  are  proposing  to  use  the  wage 
index  amounts  published  for  the 


Medicare  PPS  in  their  proposed  rule 
for  FY  1989. 
^We'are  clarifying  a  cross-reference 
regarding  our  intention  that  hospital- 
based  professionals  are  to  be 
reimbursed  using  the  allowable 
charge  methodology. 

0.  Exemption  ot  Certain  Pediatric 
Services  bota  die  CHAMPUS  DRG- 
Based  Payment  System 

Section  8064  of  Pub.  L 100-202.  the 
1988  Department  of  Defense 
Appropriations  Act,  required  certaui 
pediatric  services  to  be  excluded  fix>m 
the  CHAMPUS  DRG-based  payment 
system  because  of  possible 
inadequacies  in  the  DRG  classification    , 
system  for  these  conditions.  CHAMPUS 
has  not  yet  studied  ways  of  improving 
the  classffication  of  these  conditions. 
Therefore,  we  are  proposing  that  the 
following  services  continue  to  be 
exempt  fit)m  die  CHAMPUS  DRG-based 
payment  system  until  appropriate 
classification  changes  can  be  made.  The 
exemption  applies  whether  the  stated 
condition  is  the  principal  or  a  secondary 
diagnosis. 

A.  All  services  related  to  discharges 
involving  pediatric  (beneficiary  less 
than  18  years  old  upon  admission)  bone 
marrow  transplants.  This  will  be  ICD-&- 
CM  diagnosis  code  V42.8  and  ICD-9 
procedure  codes  41.0  and  41.91. 

B.  All  services  related  to  discharges 
involving  children  (beneficiary  less  than 
18  years  old  upon  admission)  who  have 
been  determined  to  be  HIV  seropositive. 
This  will  be  IDC-9-CM  diagnosis  codes 
042  dirough  044  and  795.8. 

C.  All  services  related  to  discharges 
involving  pediatiic  (beneficiary  less 
than  18  years  old  upon  admission)  cystic 
fibrosis.  This  will  be  ICD-9-CM 
diagnosis  code  277. 

m.  ReclassifiCBtion  of  Areas  for  die 
Adjusted  Standardized  Amounts 

Under  die  CHAMPUS  DRG-based 
payment  system,  separate  adjusted 
standardized  amounts  are  calculated  for 
urban  and  rural  ilftas.  In  our  original 
proposed  rule  which  was  published  on 
June  3, 1987  (52  FR  20731),  we  proposed 
using  a  single  national  adjusted 
standardized  amount  However,  based 
on  the  comments  we  received  and  an 
analysis  of  CHAMPUS  claims,  we 
decided  that  the  gap  between  urban  ahd 
rural  payments  was  sufficient  to 
warrant  an  urban/rural  differentiation 
in  the  payment  system.  We  therefore 
adopted  the  same  area  differentiations 
used  under  the  Medicare  PPS. 

Under  section  4002(c)(1)  of  Pub.  L 
100-203.  die  Medicare  PPS  is  now 
required  to  compute  three  adjusted 
standardized  amounts:  one  for  hospitals 


lecated  in  rural  areas;  one  for  hospitals 
located  in  large  urban  areas;  and  one  for 
hospitals' located  in  other  urban  areas.  A 
large  urban  area  is  defined  as  an  urban 
area  with  a  population  of  more  than 
1.000,000  or  a  New  England  County 
Metropolitan  Area  with  a  population  of 
more  than  97a000. 

Just  as  for  the  previous  distinction  of 
urban  and  rural  areas,  we  beheve  this 
further  distinction  of  large  urban  areas 
and  other  urban  areas  is  appropriate  for 
CHAMPUS.  We  are,  dierefore, 
proposing  to  use  the  three  adjusted 
standardbted  amounts  in  determining 
payment  under  die  CHAMPUS  DRG- 
based  payment  system.  The  large  urban 
areas  to  be  used  are  those  used  for  the 
Medicare  PPS  as  published  by  the 
HCFA  in  the  Federal  Register  on  April  5, 
1988  (53  FR  11138). 

IV.  Redesignation  of  Certain  Rural 
Areas  as  Urban  Areas 

Section  4005(a)  of  Pub.  L,  lOQ-203 
requires  the  Mec^care  PPS  to  tieal 
hospitals  located  in  certain  rural 
counties  which  are  adjacent  to  one  or 
more  urban  areas  as  being  located  in  an 
urban  area.  Under  the  Medicare  PPS  this 
provision  is  effective  for  discharges 
occurring  on  or  after  October  1, 1988. 
Therefore,  those  areas  affected  will  be 
identified  by  die  HCFA  as  they 
implement  this  and  other  changes  for  FY 
1989. 

Since  the  impact  on  these  areas  under 
die  CHAMPUS  DRG-based  payment 
system  would  be  comparable  to  that 
under  the  Medicare  PPS,  we  are 
proposing  to  use  the  same  designations. 
Any  county  which  is  currendy 
designated  as  a  rural  area  but  is 
redesignated  as  an  urban  area  under  the 
Medicare  PPS  shall  also  be  considered 
to  be  an  urban  area  for  purposes  of 
CHAMPUS. 

Hospitals  located  in  the  specified, 
rural  areas  wUl  be  paid  at  the  higher 
urban  adjusted  standardized  amount 
(ASA)  and  also  will  benefit  from  the 
predominandy  higher  metropolitan 
statistical  area  (MSA)  wage  indexes. 
This  wiU  better  compensate  these 
hospitals  for  the  higher  costs  they 
experience  as  a  result  of  their  proximity 
to  urban  areas.  - 

In  adopting  this  provision,  we  are 
simply  duplicating  a  change  which  will 
be  made  under  the  Medicare  PPS  on 
which  die  CHAMPUS  DRG-based 
payment  system  is  modeled.  We  believe 
it  would  be  unreasonable  to  consider 
any  other  alternative. 

Just  as  for  the  Medicare  PPS, 
CHAMPUS  implementation  of  this 
provision  will  ensure  that  it  does  not 
result  in  aggregate  payments  to  either 
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urban  or  mral  hospitals  which  ate 
greater  or  less  than  would  otherwise  be 
made. 

V.  Medkare  Coat-To^Charge  Ratio 

In  calculatinf  tfae  adjusted 
standaidtaed  amounts  (ASAs)  used  in 
the  CHAMPUS  DRG-based  payment 
system,  we  have  reduced  the  charges  in 
the  database  to  a  cost  basis  by  using  the 
Medicare  cost-to-chaige  ratio.  This  ra^o 
was  .66  as  published  in  the  Federal     i 
Renter  on  September  3,^1986  (51 FR 
31523)  and  was  based  on  FY  1964  cost 
and  charge  data.  However,  HCFA  has 
now  updated  this  cost-to-charge  ratio  to 
.6368.  Since  the  period  for  this  updated 
ratio  coincides  more  closely  with  the 
period  we  have  used  for  the  database  in 
calculating  the  CHAMPUS  ASAs  Quly  1, 
1966,  through  June  30, 1987),  we  are 
proposing  to  use  it.  ' 

We  continue  to  believe  that  the 
Medicare  cost-to-charge  ratio  is  the  best 
measure  of  the  relation  of  hospital  costs 
to  charges  that  is  currently  available. 
Because  hbspital's  posted  charges  tp 
third-party  payers  are  generally 
consistent,  this  ratio  provides  a 
reasonable  estimate  of  CHAMPUS  costs 
relative  to  charges.  Moreover,  it 
represents  those  costs  which  have  been 
identified,  tiirough  statute  and 
regulation,  as  reimbursable  under 
Medicare,  the  major  govenmient 
program.  We  also  believe  that  since  our 
beneficiaries  are  considerably  younger 
and  generally  healthier  on  average,  the 
resource  consumption  (and  therefore, 
costs)  for  a  CHAMPUS  beneficiary 
would  be  less  than  for  a  Medicare 
beneficiary  in  the  same  DRG. 

When  we  iflsplemented  tiie  | 

CHAMPUS  DRG-based  payment  systdin 
last  year,  we  used  the  most  recently 
available  Medicare  cost-to-charge  ratio 
of  .66.  This  ratio  was  derived  from  FY 
,  1984  data,  but  we  used  a  database 
period  of  }aly  1. 1966.  through  June  30, 
1987.  Neverdieless,  this  was  the  only 
ratio  available,  and  we  were  aware  that 
the  ratio  had  been  steadily  declining 
from  year  to  year.  The  cost-to-charge 
ratio  recently  calculated  by  HCFA 
based  on  FY  1965  data  i«  now  .6368. 
Thus,  the  period  for  which  it  is 
calculated  much  more  closely 
corresponds  to  our  database  period. 

HCFA  also  has  pnUished  the  new 
cost-to-charge  ratio  on  a  state  basis.  The 
majority  of  CHAMPUS  admissions  ar« 
located  in  states  with  cost-to-charge 
ratios  below  the  national  average.  For 
example;  over  70  percent  of  CHAMPUS 
DRG  admissions  occur  in  states  widi 
urban  cost-to-charge  ratios  below  ,62. 

Use  of  the  .6368  simply  refines  our 
base  year  calculation.  We  did  consider 
rebasing  in  order  to  reflect  in  our 


payment  rates  tfae  new  shorter  leog&t- 
of-stay  and  other  hosi)ital  effidendes. 
Because  OiAlvffUS  paid  billed  cfaaigee 
for  so  long,  it  is  our  anamption  tkat  oar 
charges  reflected  an  ingraiaed , 
inefficient  provision  of  care.  Simply 
applying  the  Medicare  cost-to-charge 
ratio  to  our  charges  most  likely 
overstates  appropriate  costs. 
Nevertheless,  we  are  proposing  not  to 
rebase  at  this  time.  We  specifically 
invite  comments  on  the  issue  of 
•rebasing. 

VL  Alcohol/Drug  Abuse  Services 

When  CHAMPUS  implemented  its 
DRG-based  payment  S!^«n  on  October 
1, 19^,  Medicare  simultaneously 
extended  its  PPS  to  cover  alct^l/drug 
abuse  DRGs.  Even  so,  we  elected  ts 
defer  coverage  of  alcohol/drug  abuse 
DRGs,  because  we  were  not  certain  that 
the  nature  of  alcohol/drug  abuse 
treatment  and  its  classification,  is 
comparable  for  both  the  CHAMPUS  and 
Medicare  beneficiary  groups. 

As  proposed,  since  peblication  of  our 
September  1. 1967,  final  rule,  we  have' 
examined  the  impact  of  Medicare's 
alcohol/drug  abuse  procedures  on 
CHAMPUS  beneficiaries.  This 
evaluation  was  performed  throu^  a 
contract  with  the  RAND  Corporation. 
This  evaluation  found  that: 

1.  With  one  exception  discussed 
below,  the  Medicare  DRGs  can  be  used 
to  reimburse  for  CHAMPUS  patients; 

2.  A  large  majority  (more  than  two- 
thirds)  of  CHAMPUS  discharges  for 
alcoh^/dnig  abuse  treatment  were  fitxn 
general  acute-care' hospitals; 

3.  On  avecage,  general  hospitals  are 
reimbursed  slif^tiy  more  than  specialty 
hospitals; 

4.  Implementation  of  DRG-based 
reimbursement  will  result  in  no 
reduction  in  total  payments  for  alcohol/ 
drug  abxise  services. 

As  a  result  of  the  RAND  study,  we  ere 
proposing  to  end  the  exemption  for 
alcohol/diug  abuse  services  and 
reimburse  them  oncter  the  CHAMPUS 
DRG-based  payment  sjhlem.  This  will 
apply  to  all  ek»hol/drug  abuse  services 
regardless  of  whether  they  are'provided 
in  hospitals  and  hospital  units  subject  to 
DRG-based  reimbursement  or  in 
hospitals,  such  as  psychiatric 
institutions,  that  are  currently  exempt 
from  DRGs.  Alcohol/ drug  hospitals  and 
alcohol/drug  units  (in  hopsitals 
otherwise  subject  to  I^G-based 
payments)  will  no  longer  be  exempt 

We  will  use  the  same  DRGs  as 
currentiy  used  in  the  Medicare  PPS.  with 
one  exception.  Our  analysis  has  shown 
tiiat  a  majority  of  CHAMPUS  alcohol/ 
drug  abuse  claims  group  into  DRG  43S 
(akohol/drug  abuse  or  dependence. 


detoxification  or  odier  tymptomatic 
treatment  without  comi^igations  or 
comorbkbty).  end  diet  for  diis  I3RG  age 
appears  to  significantly  influence 
resource  use.  We  found  diet  the  average 
charges  for  patients  under  21  years  of 
age  w«e  approximatriy  $1,900  highCT 
than  the  average  charges  for  patients 
over  21.  Therefore,  we  will  dhdde  DRG 
435  iato  two  age-based  IKlGs  (we  will 
designate  these  as  DRGs  900  and  901). 
which  should  improve  the  abiUty  of  the 
DRG  classification  system  to  reflect 
differences  in  resource  use  across 
patients.  Since  we  will  continue  to  use 
the  Medicare  Grouper,  this  split  will  be 
done  by  the  CHAMPUS  conta-actor  (FI) 
after  claims  heve  been  grouped. 

This  provision  will  enable  CHAMPUS 
to  incorporate  a  signijficant  number  of 
(71AMPUS  admissions  into  our  mtG- 
based  payment  system.  This  wfll 
provide  us  with  die  same  benefits  we 
achieved  for  other  types  of  services — 
namely,  a  way  to  control  our  costs  for 
these  services  and  an  incentive  for 
hospitals  to  provide  these  services 
efficiently. 

The  operational  impact  of  this 
provision  on  acute-care  hospitals  will  be 
negligible,  since  Medicare  implemented 
alcohol/drug  abuse  DRGs  for  these    . 
hospitals  last  year.  Although  a  number 
of  specialty  hospitals  have  not 
previously  been  subject  to  DRG-based 
reimbursement  we  believe  there  is  no 
justification  for  continuing  to 
differentiate  them  in  the  payment  for 
these  services. 

The  relative  wei^ts  we  use  for  these 
services  will  reflect  the  treatment 
patterns  and  resource  use  among 
CHAMPUS  patients.  It  is  for  just  this 
reason,  that  we  have  decided  to  split 
DRG  435  info  two  age-based  DRG*. 

We  are  aware  that  many  of  the 
specialty  hospitals  (alcohol/drug  abuse, 
psychiatric  rehabilitation,  and  long- 
term)  which  treat  CHAMPUS 
beneficiaries  are  not  Medicare- 
participatiBg  providers.  Since  the 
participatiiHi  linkage  discussed  in  our 
September  1, 1987,  final  rule  would  not 
apply  to  those  hospitals  which  ara  not 
Medicare-participating,  they  will  be 
required  to  comjriete  the  Health  Program 
Benefit  Agreement  cmitained  in  that 
final  rule.  By  completing  this  agreement 
hospitals  agree  to  accept  the 
CHAMPUS-determined  allowable 
amount  as  payment  ip  full  for  their 
services.  The  OIAMPUS-determined 
allowable  amount  will  be  based  on  the  . 
CHAMPUS  DRG-based  payment  system  ^ 
for  services  subject  to  tUs  system  and 
on  the  hospital's  biUed  charges  (as 
described  in  the  CHAMPUS  Tegulation) 
for  services  exempt  fitxn  the  CHAMPUS 


Pedaral  Regtoter  /  Vol.  53,  No,  107  /  Friday.  June  3.  1968  /  Propoeed  Rules 


28579 


DRG-based  payment  system.  Completed 
agreements  are  to  be  sent  to  the 
hospital's  CHAMPUS  FI.  and  a 
representative  of  tlw  FI  will  sign  and 
return  e  copy  of  die  agreement.  Just  as 
for  all  other  hoqiitals.  any  specialty 
hoepttal  which  is  not  Medicare- 
participating  and  whitifa  fails  to 
complete  the  Health  lYo^om  Benefit 
Agreement  will  so  hmger  be  an 
authorised  CHAltfflK  provide  as  of 
October  1. 198&  lliese  agreements  will 
be  completed  only  upon  request  of  the 
hospital  to  the  CHAKffUS  contractor. 

We  recognize  that  some  hospitals 
which  are  not  Medicare-participating 
hospitals  may  elect  not  to  sign  a 
partidpation  ^reonent  with 
CHAMPUS  as  a  result  of  our 
implementation  trf  the  alcohol/drug 
abuse  USGs.  in  light  of  the  rdatively 
small  number  erf  hospitals  which  provide 
these  services  to  more  than  a  very  few 
CHAMPUS  beneficiaries,  we  expect  die 
number  of  hospitals  deciding  not  to  sign 
agreements  will  be  extremdy  small. 
Moreover,  we  believe  that  altemate 
sources  of  care  will  be  available  for 
benefidaries  in  areas  at  any  hosfBtals 
which  choose  not  to  sign  e  pertidpation 
agreement  Should  no  ahets^ve  source 
be  available  in  a  SO-miie  radius,  we  will 
consider  an  aloohol/drqg  abuse 
treatment  hospital  as  if  it  were  a  sole 
community  provider  and  exempt  it  from 
the  DRG  system. 

Because  of  die  nnraber  in  which  DRG- 
based  payments  ere  determined,  it  is 
impractiod  to  place  a  limit  pn  the 
number  of  covered  days  for  a  service 
subjed  to  DRG-based  reimbursement. 
Moreover,  since  implementaticm  of 
DRG-based  reimbursement  for  alcohol/ 
drug  abuse  services  provided  by 
hospitals  wiU  eliminate  length-of-stay  as 
a  determinant  of  payment  we  are 
eliminating  the  current  tinuts  on 
individual  stays  for  alcoholism. 
Currentiy,  treatment  of  alcoholism  is 
limited  to  seven  days  detoxificatian  per 
stay  and  twenty-one  days  of 
rehabilitation.  Hie  lifetime  limit  for 
rehabilitation  is  unchanged,  and  the 
benefit  period  limitation  is  revised  to 
one  stay  per  benefit  period,  as  opposed 
to  twenty-one  days  per  boiefit  period. 
We  want  to  emphasize  that  these 
changes  ap|dy  only  to  inpatient  hospital 
services  subject  to  the  DRG-based 
payment  system,  and  that  we  don't 
intend  this  to  be  a  change  to  the  benefit 
but  rather  a  change  to  the  procedures  for 
applying  the  ben^t 

In  implementing  these  changes  we  are 
not  making  any  distinction  between 
alcohol  abuse  end  Aug  abuse  services. 
They  era  treated  identically  under  the 
Medicare  PPS,  end  we  have  found  no 


justification  in  our  studies  to  do  any 

differentiy. 

Vn.  CUldren's  Hospitals 

Last  year  we  deCened  coverage  of 
children's  hospitals  by  die  CHAMPUS 
DRG-based  payment  system.  We 
received  a  number  of  comments  on  our 
June  3, 1967,  proposed  rule  which 
contended  that  the  DRG  clasnfication 
system  and  the  payment  levels  do  not 
adequately  disthiguish  the  more 
complex  and  resource  intensive 
children's  conditions  which  are  treated 
by  children's  hospitals.  At  the  time,  we 
examined  CHAXfPUS  data  relating  to 
charges  of  children's  hospitals  and 
found  some  plausible  support  for  this 
contention.  Accordingly,  we  deferred 
coverage  of  children's  hospitals,  noting 
that  we  intended  to  review  this  area  "so 
that  diildren's  hospitals  can  be 
incorporated  into  our  ORG  system  in  the 
future." 

We  have  subsequentiy  had  several 
meetings  with  interested  organizations 
including  NACHRI,  and.  imder  a 
contrad  with  the  Departmsr.t  of 
Defense,  die  RAND  Corporation  has 
analyzed  the  implementation  of  DRG- 
based  payments  for  children's  hospitals. 
RAND's  findings  include: 
— ^The  proportion  of  day  outliers  in 
children's  hospitals  is  not  significanUy 
different  from  that  for  pediatric 
services  in  other  hospitals. 
— Use  of  the  CDRGs  (exclusive  of  the 
neonate  CDRGs)  provides  littie 
improvement  over  the  current  DRGs 
as  a  predictor  of  resource  use. 
— Notwithstanding  the  above  findings, 
the  charges  of  children's  hospitals  are 
consistentiy  higher  than  the  charges 
for  other  hospitals  for  similar  services. 
In  light  of  the  above  findings  and  oar 
discussions  with  NAOIRL  the 
difference  in  charges  mey  be  a  resuh  of 
two  factors:  (1)  Qhiiidren's  hospitals, 
although  they  treat  petients  g^ierally 
grouped  into  the  same  DRGs  as  other 
hospitals,  may  treat  sicker  patients  on 
average,  and  (2)  children's  hospitals 
cannot  shift  some  of  their  costs  to  less 
costly  adult  care  as  may  occur  in  other 
hospitals. 

We  considered  recognizing  these 
higher  costs  by  calculating  a  separate 
ASA  for  cluldrens'  hospitals  derived  by 
applying  the  cost-to-charge  ratio 
(currently  .66)  to  the  higher  childrens' 
hospitals'  charges.  This  method  would 
recognize  the  possibility  that  chUdrens' 
hospitals  treat  sicker  patients.  It  would 
not  however,  recognize  the  possibihty 
that  general  hospitals  cross-subsidize 
pediatric  care  with  adult  patients  while 
childrens'  hospitals  cannot  There  is  no 
empirical  evidence  to  support  or  refute 


this  premise.  Hovrever,  we  are 
proposing,  for  now,  to  assume  it  is  true 
for  purposes  of  developing  payment 
rates  for  childrens'  hospitals.  To  assure 
full  consideration,  we  invite  comments 
on  the  possible  alternative  approach  of 
appl]ring  the  cost-to-chaige  ratio  to  a 
separately-calculated  difldrens'  hospital 
ASA. 

We  are  proposing  that  diildren's 
hospitals  be  subjed  to  die  CHAMPUS 
DRG-based  payment  system  using  the 
CHAMPUS  DRGs,  but  in  order  to  hilly 
recognize  dieir  higher  costs,  we  will 
develop  a  "children's  hospital 
differential".  The  differential  will  be  a 
predetermined  amount  which  will  be 
multiplied  by  the  appropriate  DRG 
relative  weight  and  added  to  each  DRG- 
based  payment  made  to  children's 
hospitals. 

liie  differential  will  be  equal  to  the 
difference  between  a  specially 
calculated  ASA  for  children's  hospitals 
(using  standard  procedures  but  based  on 
a  database  of  only  children's  hospitals) 
and  the  ASA  which  would  otherwise  be 
applicable.  It  will  be  calculated  so  that 
it  is  "revenue  neutral"  for  children's 
hospitals;  that  is,  for  the  base  year 
overall  CHAMPUS  payments  to 
children's  hospitals  under  the  DRG- 
based  payment  system  will  be  equal  to 
those  under  the  old  payment  system.  To 
accomplish  this  we  will  calculate  a 
separate  ASA  for  childrens'  hospitals 
using  the  same  database  as  for  other 
calculations  (July  1. 19801,  through  June 
30. 1987).  Normally  in  calculating  ASAs. 
we  reduce  the  adjusted  chai<ges 
according  to  the  Medicare  cost-to- 
charge  ratio  (currentiy  .66).  However,  in 
recognition  of  the  higher  costs  of 
children's  hospitals,  we  will  not  use  this 
step  in  calculating  the  children's 
hospital  differential.  We  will  subtract 
the  appropriate  ASA  from  this  children's 
hospital  ASA,  and  this  amount  will  be 
the  children's  hospital  differential. 

There  will  actually  be  two 
differentials  used — one  for  children's 
hospitals  in  large  urban  areas  and  one 
for  children's  hospitals  in  other  urban 
areas  (there  are  no  cluldren's  hospitals 
in  rural  areas).  The  iflfferentials  will  not 
be  subjed  to  annual  inflation  updates. 
Of  course,  the  normal  ASAs  will  be 
updated  annually  according  to  the 
Medicare  increese,  so  chil(h«n's 
hospitals  will  benefit  horn  these 
increases  just  as  all  other  hospitals 
benefit  from  thenL 

NACHRI  has  also  commented  that 
each  childrens'  hospital  is  so  unique  that 
they  require  hospital-specific  rates. 
Analysis  of  the  variation  among 
childrens'  hospitals  indicates  that,  in 
general,  the  variation  is  no  greater  for 
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childrens'  hospitals  than  among  large 
teaching  hospitals.  There  is  no 
justification  for  special  treatment  in  this 
regard. 

In  addition,  the  vast  majority  of 
CHAMPUS  claims  from  childrens' 
hospitals  is  concentrated  in  only  a  very 
few  hospitals.  Thus,  the  children's 
hospital  differential  will  essentially  be 
derived  &om  charge  data  from  those  few 
hospitals  which  receive  a  significant 
amount  of  CHAMPUS  reimbursement, 
and  it  will,  in  effect,  be  specific  to  them. 

Just  as  for  alcohol/drug  abuse 
hospitals,  we  recognize  that  some 
children's  hospitals  may  not  be 
Medicare-participating  providers.  Those 
which  are  not  must  complete  the  Health 
Program  Benefit  Agreement  in  order  to 
be  authorized  CHAMPUS  providers  [f 
they  do  not.  they  will  no  longer  be 
authorized  CHAMPUS  providers  as  of 
October  1. 1988. 

Vm.  Neonate  Services 

When  the  CHAMPUS  DRG-based 
payment  system  was  implemented  on 
October  1, 1987.  neonatal  services  were 
included  in  it  It  was  our  position,  based 
on  an  examination  of  CHAMPUS  datii.  . 
that  the  impact  of  DRGs  on  neonatp 
services  would  occur  primarily  at 
children's  hospitals  which  were  exempi 
We  found  that  the  impact  on  other 
hospitals  would  be  similai  to  the  impact 
of  other  DRGs. 

However  Pub.  L  100-202.  the  198b 
Department  of  Defense  Appropriationb 
Act.  required  that  discharges  involving 
newborns  and  infants  who  are  less  than 
29  days  old  upon  admission  (other  than 
discharges  classified  to  diagnosis 
related  group  391]  be  exempt  from  our 
DRG-based  payment  system.  This 
provision  has  been  implemented  and 
was  included  in  a  Federal  Register 
notice  published  on  March  1. 1988. 

Based  on  our  abbreviated  experience 
with  payment  based  on  the  existing 
neonate  DRGs  and  on  our  discussions 
with  NACHRI.  we  believe  neonate 
services  can  be  equitably  included  m 
the  CHAMPUS  DRG-based  payment 
system.  We  are  proposing  that  neonate 
services  be  reimbuned  using  the 
Pediatric  ModifiedDRGs  (PMIMIG)  thai 
differentiate  the  DRG  by  birthwei^. 
These  PMDRGs  were  developed  by 
NACHRL  A  number  of  studies  have 
shown  that  birthweight  is  a  strong 
predictor  of  both  hospital  charges  and 
length-of-stay.  The  PMDRGs.  vdiich  arc 
considerably  more  extensive  than  the 
current  six  neonate  DRGs  and  include 
divisions  based  on  birthweight  will 
much  more  accurately  classify  neonate 
admissions. 

Because  the  CHAMPUS  data  do  not 
now  contain  birthweight  infonnation. 


we  will  be  using  the  relative  weights  for 
each  birthweight  category  within  a 
neonatal  DRG  from  another  large, 
comparable  database.  The  overall 
weight  for  the  neonatal  DRGs  will  still 
be  derived  from  CHAMPUS  claims  data. 

We  believe  that  this  classification 
change,  together  with  the  new 
"children*'  hospital  differential"  «md  the 
increased  payment  for  high-cost  outliers 
proposed  below,  should  substantially 
reduce  or  eliminate  any  adverse  fiscal 
impacts  on  hoq>itals  resulting  from 
covering  neonates  in  the  DRG-based 
payment  system.  We  invite  comment  on 
whether  or  not  additional  changes  to  the 
outlier  policy  specific  to  neonates,  are 
appropriate  to  assure  adequate 
payment 

IX.OuUiets 

The  CHAMPUS  DRG-based  payment 
system  includes  provisions  for  making 
outlier  payments.  That  is.  an  adjustment 
ts  made  to  the  ORG-based  payment 
Hmount  for  those  cases  that  have  either 
an  unusually  short  length-of-stay  or 
extremely  long  length-of-stay  or  that 
mvolve  extraordinarily  high  costs  when 
compared  to  most  discharges  classified 
into  the  same  DRG  Such  outlier 
payments  are  particularty  important  for 
CHAMPUS.  since  the  number  of 
CHAMPUS  cases  m  many  hospitals  is 
relatively  small,  and  there  may  not  be 
an  opportunity  to  "average  out"  DRG- 
based  paymentfc  over  a  number  of 
claims 

For  the  most  part,  our  outlier  policy 
follows  the  outlier  procedures  used  in 
the  Medicare  PPS.  In  their  proposed  rule 
published  in  May  1988.  HCFA  proposes 
to  change  the  procedures  for 
reimbursing  outliers,  and  CHAMPUS 
will  make  similar  changes. 

The  Medicare  analysis  indicates  that 
while  our  payment  policy  for  outliers 
effectively  reduces  the  risk  faced  by 
hospitals  in  treating  cases  that  are 
outside  the  normal  range  of  cases  in 
terms  of  duration  or  costliness, 
additional  compensation  would  be 
justified  for  the  most  expensive  cases, 
particidariy  those  long'Stay  cases  with 
extremely  high  costs.  On  the  odier  hand, 
some  cases  that  ciurently  qualify  for 
additional  payment  as  day  outliers  are 
not  extraordinarily  cosUy. 

The  Medicare  research  has  shown 
that  a  higher  marginal  cost  factor  would 
result  in  more  appropriate  payments  for 
the  most  expensive  cases,  by  more 
effectively  reducing  the  financial  risk  to 
hospitals  that  is  associated  with  these 
cases.  In  particular,  they  note  that  the 
estimated  loss  per  case  is  higher  for  cost 
outliers  than  for  day  outliers.  When  day 
outliers  are  separated  into  two 
categories — those  exceeding  the  length- 


of-stay  threshold  but  not  the  cost 
threshold,  ibd  those  exceeding  both 
thresholds — the  estimated  loss  per  case 
for  the  more  expensive  day  outliers 
(those  also  exceeding  the  cost  threshold) 
substantially  exceeds  that  for  the  less 
expensive  day  outliers  (those  that  do  not 
exceed  the  cost  threshold). 

This  finding  that  the  financial  risk 
associated  with  outlier  cases  varies 
substantially  depending  on  whether  the 
case  is  long  stay  only  or  the  case  also 
exceeds  the  cost  threshold  suggests  that 
the  marginal  cost  factor  being  used  for 
the  most  expensive  outliers  (those  that 
exceed  the  cost  outiier  threshold)  is  too 
low. 

Accordingly,  for  discharges  occurring 
on  or  after  October  1. 1988.  Medicare  is 
proposing  to  set  the  marginal  cost  factor 
for  the  most  expensive  outlier  cases 
(that  is,  all  outlier  cases  exceeding  the 
cost  outlier  threshold)  at  80  percent  of 
adjusted  charges  beyond  die  cost  outlier 
threshold.  Based  on  the  Medicare 
research  to  date,  they  beUeve  that  this 
revised  marginal  cost  factor  would 
result  in  more  accurate  payment  for  the 
marginal  cost  of  cost  outliers  and  more 
adequate  compensation  to  hospitals 
treating  the  most  costiy  ouUier  cases. 

(n  aiikiition,  we  currendy  pay  even  the 
most  expensive  day  outliers  at  a  per 
diem  amount  that  is  based  on  the 
average  payment  for  all  discharges 
assigned  to  that  DRG.  For  some  of  the 
cases  that  currenUy  qualify  as  day 
outliers,  the  per  diem  rate  paid  does  not 
adequately  compensate  the  hospital  for 
its  marginal  costs.  This  is  especially  true 
for  day  outlier  cases  with  extremely 
high  costs,  for  which  the  daily  costs  may 
vasUy  exceed  the  day  outlier  per  diem 
and  for  which  that  daily  difference  is 
multiplied  by  a  long  length-of-stay. 

We  are  proposing  that  the  percentage 
payment  for  cost  outiiers  be  increased 
from  60  percent  to  80  percent  and  that 
cases  which  qualify  as  both  a  day 
outlier  and  a  cost  outlier  will  be  paid  at 
whichever  outlier  results  in  the  greatest 
payment  Our  methodology  for 
calculating  the  long-stay  and  cost  outiier 
cutoffs  will  continue  to  duplicate  that 
used  in  the  Medicare  PPS. 

We  are  not  proposing  to  adopt  the 
hospital-specific  cost-to-charge  ratio 
pn^Mjsed  by  Medicare  for  purposes  of 
computing  cost  outlier  payments.  Unlike 
Medicare,  we  beUeve  use  of  a  national 
cost-to-charge  ratio  is  more  appropriate 
for  our  beneficiaries.  We  have  examined 
the  state  cost-to-charge  ratios  calculated 
by  HCFA,  and  we  find  that  for  the  states 
in  which  most  of  our  beneficiaries  are 
concentrated  the  national  cost-to-charge 
ratio  is  consistantfy  higher.  Thus,  on 
average,  we  believe  use  of  anything 
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other  than  the  national  cost-to-chaige 
ratio  would  actually  reduce  cost-outlier 
payments. 

X.  Bun  Outlier* 

As  a  result  of  a  statirtory  change 
(Section  4008(d)(lMA)  of  Pub.  L  10t>- 
203).  the  outiier  policy  for  those  DRGs 
related  to  bum  cases  has  been  changed 
for  Medicare.  Therefore,  we  are 
proposing  that  for  the  DRGs  relating  to 
burn  cases,  the  marginal  cost  factor  for 
both  long-stay  and  cost  outlier  be 
increased  to  90  percent.  There  are  six 
DRGs  related  to  bum  cases  which  are 
affected  by  this  change.  They  are: 

456— Bums,  transferred  to  another  acute 

care  facilify. 
457— Extensive  bum  w/o  O.R. 

procedure 
458 — Non-extensive  bums  with  skin 

graft 
458 — Non-extensive  bums  with  wound 

debridement  or  other  O.R.  procedure 
460 — Non-extensive  bums  w/o  O.R. 

procedure 
472 — Extensive  bums  with  O.R. 

procedure 

XI.  Other  Mkmr  Changes  and 
ClarificatkiBs  to  the  Existiog  hocaduies 

A.  Grouper  Program 

The  final  rule  which  we  published  on 
September  1, 1987,  requires  that  the 
CHAKffUS  DRG-based  payment  system 
use  the  most  recentiy  available  Grouper 
for  tiie  Medicare  PPS.  When  our  DRG- 
based  payment  system  was  developed 
and  implemented,  the  FY  1987  Medicare 


Grouper  was  tiietmly  pragram  available 
to  use.  When  the  HCFA  introduced  an 
updated  Grouper— a  FY  1968  version— 
we  began  to  receive  complaints, 
because  our  Grouper  was  different  from 
Medicare's.  As  a  result  we  recalculated 
the  weights  and  rates  necessary  for  the 
FY  1968  Medicare  Grouper,  and  we 
implemented  it  for  discharges  occurring 
on  or  after  March  1, 1988.  We  are 
proposing  to  use  the  FY  1988  Medicare 
Grouper  beginning  October  1, 1968.  Of 
course,  this  will  depend  upon  its 
availability  in  time  for  use  to  complete 
the  necessary  calculations,  such  as  the 
updated  weights,  the  wei^ts  for 
alcohol/drug  abuse  DRGs.  and  the 
revised  ASAs  which  recognize  large 
urban  areas. 

Use  of  die  updated  Grouper  will  mean 
that  we  are  also  adopting  the  DRG 
reclassification  changes  which  HCFA 
has  proposed  in  their  recendy-published 
proposed  rale.  This  includes  the  changes 
to  die  major  diagnostic  categories,  the 
surgical  heirarchies,  the  list  of 
complications  and  comorbidities,  and 
the  Intemational  Classification  of 
Diseases,  Nintii  Edition,  Clinical 
Modification  (ICD-«-CM).  We  will  also 
use  the  two  new  DRGs  (478  and  477) 
proposed  by  HC7A.  All  of  these  changes 
are  discussed  in  detail  in  HCFA's 
proposed  rule. 

B.  ASA  Update  Factor 

In  order  to  update  die  ASAs  for  FY 
1989,  we  are  proposing  to  use  the  same 
factors  used  for  the  Medicare  PPS. 
These  factors  are  the  market  basket 


percentage  increase  minus  1.5  percent 
for  hospitals  located  in  rural  areas,  the 
market  basket  percentage  increase 
minus  TJO  percent  for  hospitals  located 
in  large  urban  areas,  and  the  market 
basket  percentage  increase  minus  2.5 
percent  for  hospitals  located  in  other 
urban  areas. 

C.  Indirect  Medical  Education 
Adjustment  Factor 

The  CHAMPUS  DRG-based  payment 
system  provides  for  an  adjustment 
factor  to  be  calculated  for  teaching 
hospitals  in  order  to  compensate  them 
for  indirect  medical  education  costs. 
These  hospital-specific  ^tors  are 
calculated  in  accordance  with  Medicare 
procedures,  although  the  factors 
themselves  are  not  the  same  as  under 
Medicare,  since  we  use  different  base 
data.  Also,  since  CHAMPUS  has  no 
disproportionate  share  provision,  we 
have  cialculated  the  adjustn^ent  factor 
using  die  formula  for  Medicare  which  is 
to  be  effective  as  of  October  1, 1989. 
This  formula  results  in  a  higher  factor 
than  would  otherwise  be  calculated. 

We  intend  to  continue  using  Ihe 
higher  Medicare  formula,  but  section 
4003(a)(1)  of  Pub.  L  100-^03  revised  die 
formulas  used  under  the  Medicare  PPS. 
As  we  stated  in  last  year's  final  rule  (52 
FR  32999),  CHAMPUS  will  revise  its 
formula  in  accordance  with  any 
statutory  change  in  the  Medicare 
formula.  Tfaerefne,  we  are  proposing  to 
use  the  following  formula  for  calculating 
the  indirect  medical  education 
adjustment  factor. 


l^x 


|( 


number  of  intenu+reaidants  v 

1.0-t- j   •'"-1.0 

ntuni>er  of  beds  ' 


The  new  formula  will  be  used 
beginning  with  all  submissions  of 
hospitals'  requests  for  payment  for 
capital  and  direct  medical  education 
costs  received  by  CHAMPUS 
contractors  after  October  1. 1988. 

D.  Per  Diem  Cost-Sharing  Amount  for 
Beneficiaries  Other  than  Dependents  of 
Active-Duty  Members 

When  we  implemented  the 
CHAMPUS  DRG-based  payment  system 
we  simultaneously  modiiBed  the  cost- 
sharing  procedures  for  beneficiaries 
oUier  than  dqiendents  of  active-dufy 
members.  Prior  to  that  time,  these 
beneficiaries'  cost-share  was  simply 
twenfy-five  percent  of  die  CHAMPUS 


determined  allowable  amount,  in 
accordanoe  widi  the  CHAMPUS  statute. 
With  implementation  of  the  DRG-based 
payment  system,  we  revised  die 
procedures  for  calculating  the  cost-share 
to  be  the  lesser  of  a  per  diem  amount 
($175)  or  twenty-five  percent  of  dw 
billed  charge.  The  per  diem  amount  was 
calculated  so  that  total  cost-sharing 
amounts  for  these  benrficiaries  would 
be  equivalent  to  twenfy-five  percent  of 
the  DRG-baaed  payments  for  hospital 
services.  By  doiAg  this  we  not  only 
complied  with  Qm  statutory  requirement 
that  cost-aharas  be  twenfy-five  percent 
but  more  iBsporlantiy,  we  ensured  that 
no  beneficiary  would  be  required  to  pay 
a  cost-share  under  our  DRG-based 
payment  system  that  is  greater  than  the 


cost-share  whidi  would  have  been 
required  if  the  DRG-based  payment 
system  had  not  been  implemented. 

In  calculating  the  cost-sharing  per 
diem  for  FY  1989.  we  intend  to  follow 
the  same  procedures  with  one  additional 
element  Our  calculations  last  year  did 
not  include  any  consideration  for  the 
year-end  payments  for  capital  and  direct 
medical  «lucation  costs  which 
CHAMPUS  will  pay.  Since  diese  costs 
previously  would  have  been  included  in 
the  hospitals'  charges,  beneficiary  cost- 
shares  would  also  have  indoded  a 
portion  of  thera.  Aocordingfy.  to  conform 
more  dosefy  to  the  requirements  of  the 
statute,  we  propose  to  include  these 
costs  in  our  calculation  of  the  cost- 
sharing  per  diem  for  FY  1969. 
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E  Submission  of  Request  for  Payment 
for  Capital  and  Direct  Medical 
Education  Costs  i 

The  CHAMPUS  regulaHon  currently 
requires  that  hospitals  submit  their 
request  for  payment  of  capital  and 
dinsct  medical  education  costs  within 
three  months  of  the  end  of  the  hospital's 
Medicare  cost-reporting  period.  This 
requirement  has  often  proven  to  be 
impossible  for  hospitals,  because  they 
are  granted  an  extension  to  the  cost- 
report  filing  deadline  by  HCFA.  Since 
part  of  the  data  reported  to  CHAMPUS 
is  derived  directly  from  the  Medicare 
cost-report,  hospitals  have  been  unable 
to  meet  CHAMPUS'  deadline.  We  have 
recognized  this  problem  and  have  not 
enforced  the  deadline. 

We  are  proposing  that  this 
requirement  be  eliminated,  because  it 
serves  no  useful  purpose  for  CHAMPUS. 
It  is  in  the  best  interests  of  the  hospital 
to  submit  the  report  at  the  earliest 
possible  time,  since  no  payment  for 
capital  and  direct  medical  education 
costs  can  be  made  imtil  the  report  is 
received  by  the  CHAMPUS  FL 
Moreover,  for  teaching  hospitals,  the 
indirect  medical  education  factor  cannot 
be  updated  imtil  the  report  is  received. 
However,  if  the  report  is  submitted  late 
or  even  not  at  all.  there  is  no  adverse 
impact  on  CHAMPUS. 

F.  Clarification  of  Total  Inpatient  Days 
and  CHAMPUS  Inpatient  Days 

The  CHAMPUS  regulations  requires 
that  a  hospital's  request  for  payment  of 
capital  and  direct  medical  education 
costs  include  "total  impatient  days 
provided"  and  "total  CHAMPUS 
inpatient  days  for  those  beneficiaries 
subject  to  the  CHAMPUS  ORG-based 
payment  system  provided."  Customarily, 
regulation  requirements,  which  are  often 
briet  are  expanded  and  clarified  in 
various  manual  instructions. 
Accordingly,  these  two  items  have  been 
farther  defiined  in  CHAMPUS  manual 
instructions  as  "total  inpatient  days 
provided  to  all  patients  in  units  subject 
to  DRC-based  payment"  and  "total 
CHAMPUS  inpatient  days  provided  in 
units  subject  to  DRG-based  payment 
(This  is  to  be  only  days  wfaidi  were 
allowed  for  payment  Therefore,  days 
which  were  paid  entirely  by  other  health 
insurance  at  which  were  determined  to 
be  not  medically  necessary  are  not  to  be 
included.)"  This  is  to  ensure  that  only 
days  provided  in  units  subject  to  DRG- 
based  payment  are  reported. 

These  instructions,  just  as  other 
manual  instructions,  have  been 
disseminated  to  hospitals  through  the 
normal  operations  of  our  contractors. 
Nevertheless,  we  are  proposing  that  to 


ensure  clarity  of  diese  requirements,  the 
regulatory  requirements  be  expanded  to 
be  more  comparable  to  our  existing 
manual  instructions. 

G.  Percentage  Reductions  in  Capital 
Payments 

Under  the  CHAMPUS  DRG-based 
payment  system,  CHAMPUS  will  make 
aimual  payments  to  hospitals  to 
reimburse  them  for  CHAMPUS'  share  of 
each  hospital's  capital  costs.  These 
payments  are  made  only  upon  request 
and  are  based  on  data  submitted  in  the 
hospital's  Medicare  cost-report  The 
final  rule  which  implemented  our  DRG- 
based  payment  system  stated  that 
"Reductions  in  payments  for  capital 
costs  which  are  required  under 
Medicare  shall  also  be  applied  to 
payments  for  capital  costs  under 
CHAMPUS." 

Section  4006(a)  of  Pub.  L 100-203  set 
forth  percentage  reductions  to  be  made 
in  capital  payments  under  the  Medicare 
PPS.  In  accordance  with  those 
reductions,  the  basic  capital  payments 
under  the  CHAMPUS  ORG-based 
payment  system  shall  be  reduced  by 
seven  percent  for  any  payments  made 
for  days  between  October  1  and 
December  31, 1987;  by  12  percent  for  any 
payments  made  for  days  between 
January  1  and  September  30, 1988;  and 
by  15  percent  for  payments  made  for 
days  during  FY  1989.  CHAMPUS  capital 
payments  will  be  prorated  for  the 
different  percentage  reductions  based 
on  the  number  of  days  in  the  reporting 
period  which  fall  into  each  category. 

Since  last  year's  final  rule  provided 
for  using  these  reductions,  they  have 
already  been  implemented  for 
CHAMPUS.  This  information  is 
provided  only  to  clarify  how  we  are 
applying  the  reductions. 

H.  Wage  Index 

The  area  wage  indexes  to  be  used  for 
FY  1968  for  the  CHAMPUS  DRG-based 
payment  system  are  those  used  under 
the  Medicare  PPS  as  published  in  the 
Federal  Register  in  May  198& 

/.  Payment  for  Hospital-Based 
Professional  and  Nurse  Anesthestist 
Services 

The  services  of  hospital-based 
professionals  and  nurse  anesthetists  are 
exempt  from  the  CHAMPUS  DRG-based 
payment  system.  As  we  stated  in  last 
year's  proposed  rule,  they  are  to  be 
reimbursed  using  the  allowable  charge 
methodology.  Although  we  made  the 
necessary  changes  to  the  regulation  to 
implement  this  policy,  we  believe  the 
cross-reference  in  1 199.14,  paragraph 
(a)(l)(ii)(C)  is  misleading  and  we  are 
correcting  it 


Xn.  Mental  Healtfi  Services 

Under  the  CHAMPUS  DRG-based 
payment  system,  we  have  exempted  all 
services  which  would  otherwise  be  paid 
under  one  of  the  psychiatric  DRGs 
which  are  numbers  424-432.  In  addition, 
we  have  exempted  psychiatric 
hospsitals  and  psydiiatric  units.  With 
the  exception  of  alcohol/drug  abuse 
cases  in  them,  these  hospitals  and  units, 
as  well  as  all  mental  health  services  will 
continue  to  be  exempt  from  our  DRG- 
based  payment  system.  However,  we 
have  developed  an  alternative  payment 
system  for  these  services,  and  we  are 
publishing  a  Notice  of  Proposed 
Rulemaking  on  it  as  weD. 

Xin.  other  Required  Infbrmatioa 

A.  Effective  Date 

The  procedures  contained  in  this 
proposed  rule  are  to  be  applicable  to  all 
discharges  occurring  on  or  after  October 
1, 198& 

B.  Paperwork  Reduction  Act 

This  notice  does  not  impose 
information  collection  requirements. 
Therefore,  it  does  not  need  to  be 
reviewed  by  the  Executive  Office  of 
Management  and  Budget  under  the 
authority  of  the  Paperwoiic  Reduction 
Act  of  1980  (44  U.S.C  3S01-3S11). 

C  Coordination  of  Proposed  Rule 

This  amendment  is  being  published  in 
the  Federal  Register  for  proposed 
rulemaking  at  die  same  time  it  is  being 
coordinated  within  the  Department  of 
Defense  and  with  other  interested 
agencies  so  that  consideration  of  both 
internal  and  external  comments  and 
publication  of  the  final  rule  can  be 
expedited. 

XIV.  Regulatory  Prooedutes 

Executive  Order  12291  requires  that  a 
regulatory  impact  analysis  be  performed 
on  any  major  rule.  A  "major  rule"  is . 
defined  as  one  which  would: 

Result  in  annual  effect  on  the  national 
economy  of  $100  million  or  more; 

Result  in  a  major  increase  in  costs  or 
prices  for  consumers,  any  ijidustries. 
any  government  agencies,  or  any  j 

geographic  regions;  or  t 

Have  significant  adverse  effiects  on 
competition,  employment  investment 
productivity,  innovation  or  on  the  ability 
of  U.S.-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  import  markets. 

The  Regulatory  Flexibility  Act  (FRA) 
requires  tfiat  each  federal  agency 
prepare,  and  make  available  for  public 
comment  a  regulatory  flexibility 
analysis  when  the  agency  issues 
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regulations  which  would  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  For  purposes  of 
the  Regulatory  Flexibility  Act  we 
consider  small  entities  to  include  many 
nonproft  and  for-profit  hospitals. 

Under  both  the  Executive  Order  and 
the  Regulatory  Flexibility  Act.  such 
analyses  must  when  prepared,  examine 
regulatory  alternatives  which  minimize 
unnecessary  burden  or  otherwise  assure 
that  regulations  are  cost-effective. 

,We  do  not  consider  this  proposed  rule 
to  be  a  major  rule  under  Executive 
Order  12291.  Moreover,  this  rule  will  not 
significantly  affect  a  substantial  number 
of  small  entities.  The  proposed  changes 
set  forth  in  this  proposed  rule,  taken  as 
a  whole,  would  have  a  annual  impact  on 
the  hospital  industry  of  substantially 
less  than  $100  million.  Additionally,  the 
economic  impact  which  is  solely  a. 
function  of  revised  federal  payments,  on 
almost  all  individual  hospitals  is  very 
little  in  view  of  the  small  percentage  of 
hospital  revenue  provided  by 
CHAMPUS  and  the  small  change  in 
CHAMPUS  payments  represented  by 
this  proposeid  rule. 

Therefore,  no  regulatory  impact 
analysis  is  required.  Nonetheless, 
throughout  the  preamble,  we  have 
provided  information  to  permit  a 
thorough  assessment  of  all  effects  of  the 
rule.  We  welcome  comments  and  factual 
information  that  would  facilitate 
additional  analysis. 

List  of  Subjects  in  32  CFR  Part  199 

Claims,  Handicapped,  Health 
insurance.  Military  personnel. 

Accordingly.  32  CFR  Part  199  is 
amended  as  follows: 

PART  199-(AIIENDED] 

1.  The  authority  citation  for  Part  199 
continues  to  read  as  follows: 

Authority:  10  U.S.C  1079, 1086,  S  U.S.C  301. 

2.  Section  199.4  is  amended  by 
revising  paragraphs  (e)(4)(i)  and 
(e)(4)(ii)(A)  to  read  as  follows: 

S199.4 


program 


(e)  •  *  • 

(4)  •  •  •  ;^ 

(i)  Emergency  and  inpatient  hospital 
services.  &nergency  and  inpatient 
hospital  services  are  covered  when 
medically  necessary  for  the  active 
medical  treatment  of  the  acute  phases  of 
alcohol  withdrawal  (detoxification),  for 
stabilization,  and  fortreatment  of 
medical  complications  of  alcoholism. 
Emergency  and  inpatient  hospital 
services  are  considered  medically 
necessary  only  when  the  patient's 
condition  is  such  that  the  personnel  and 


facilities  of  a  hospital  are  required. 
Stays  provided  for  alcohol  rehabilitation 
in  a  hospital-based  rehabilitation 
facility  are  covered,  subject  to  the 
provisions  of  paragraph  (e)(4)(ii)  of  this 
section.  Inpatient  hospital  services  also 
are  subject  to  the  provisions  regarding 
the  limit  on  inpatient  mental  health 
services. 

(ii)  *  *  * 

(A)  Rehabilitative  care.  Rehabilitative 
care  in  an  authorized  alcohol 
rehabilitation  facility,  whether  free- 
standing or  hospital-based,  is  covered 
on  either  a  residential  or  partial  care 
(day  or  night  program)  basis.  Coverage 
during  a  single  benefit  period  is  limited 
to  no  more  ^an  one  inpatient  stay  in 
hospitals  subject  to  the  CHAMPUS 
DRG-based  payment  system  or  21  days 
in  a  DRG-exempt  facility  for 
rehabilitative  care.  If  the  patient  is 
medically  in  need  of  alcohol 
detoxification,  but  does  not  require  the 
personnel  or  facilities  of  a  general 
hospital  setting,  detoxification  services 
are  covered  in  addition  to  the 
rehabilitative  care,  but  in  a  DRG-exempt 
facility  detoxification  services  are 
limited  to  7  days.  The  medical  necessity 
for  the  detoxification  must  be 
documented.  Any  detoxification 
services  provided  by  the  alcohol 
rehabilitation  facility  must  be  under 
general  medical  Supervision. 
***** 

3.  Section  199.14  is  amended  by 
revising  paragraphs  (a)(1)  introductory 
text  (a)(l)(i)(A).  (a){l)(i)(B)(J).  and 
(a)(l)(ii)(C)  introductory  text;  by 
removing  paragraph  (a)(l)(ii)(C)(5)  and 
redesignating  paragraphs  (a)(l)(ii)(C)  {4) 
throu^  (5)  as  paragraphs  (a)(l)(ii)(C)  [3) 
through  (7);  by  adc^ng  new  paragraphs 
(a)(l)(ii)(C)(5).  (a)(l)(ii)(C)(S)  and 
(8)(l)(ii)(C)(20);  by  revising  paragraphs 
(a)(l)(ii)(D),  (a)(l)(iii)  introductory  text 
(a)(J)(iii)(A)(5).(a)(l)(iii)(D)(i). 
(a)(l)(iii)(D)(D.(a)(l)(iii)(D)(4). 
(a)(l)(iii)(D)(5).(a)(l)(iii)(E)(l) 
introductory  text  {a^l)[m){!E)[l)[i][bb), 
and  (a)(l)(iii)(E)(l)(/j);  by  addhig  a  new  , 
paragraph  (a)(l)(iii)(E)(4);  and  by 
revising  paragraphs  (a)(l)(iii)(G)(d) 
introductory  text  (a)(l)(iii)(G)(J)(v/), 
and  (a)(l)(iii)(G)(J)(vj7)  to  read  as 
follows: 


{199.14 


(a)  *  •  * 

(1)  CHAMPUS  DRG-based  payment 
system.  Under  the  CHAMPUS  DRG- 
based  payment  system,  payment  for  the 
operating  costs  of  inpatient  hospital 
services  furnished  by  hospitals  subject 
to  the  system  is  made  on  the  basis  of 
prospectively-determined  rates  and 
applied  on  a  per  discharge  basis  using 


Diagnosis  Related  Groups  (DRGs). 
Payments  under  this  system  will  include 
a  differentiation  for  urban  (using  large 
urban  and  other  urban  areas)  and  rural 
hospitals  and  an  adjustment  for  area 
wage  differences  and  indirect  medical 
education  costs.  Additional  payments 
will  be  made  for  capital  costs,  direct 
medical  education  costs,  and  outlier 
cases, 
(i)  •  *  * 

(A)  DRGs  used.  The  CHAMPUS  DRG- 
based  payment  system  will  use  the  same 
DRGs  used  in  the  most  recently 
available  grouper  for  the  Medicare 
Prospecdve  Payment  System,  except  as 
necessary  to  recognize  distinct 
characteristics  of  CHAMPUS 
beneficiaries  and  as  described  in 
instructions  issued  by  the  Director, 
OCHAMPUS. 

(B)  *  *  * 

[1]  The  classification  of  a  particular 
discharge  shall  be  based  on  the  patient's 
age,  sex,  principal  diagnosis  (that  is,  the 
diagnosis  established,  after  study,  to  be 
chiefly  responsible  for  causing  the 
patient's  admission  to  the  hospital), 
secondary  diagnoses,  procedures 
performed,  discharge  status,  and 
birthweight  (for  neonate  admissions 
only). 

(C)  Services  exempt  from  the  DRG- 
based  payment  system.  The  following 
hospital  services,  even  when  provided  in 
a  hospital  subject  to  the  CHAMPUS 
DRG-based  payment  system,  are  exempt 
from  the  CHAMPUS  DRG-based 
payment  system.'  The  services  in 
paragraphs  (a)(l)(ii)(C)  [1]  through  (5) 
and  (fl)  throu^  [10]  shall  be  reimbursed 
under  the  procedures  in  paragraph  (a)(2) 
of  this  section,  and  the  services  in 
paragraphs  (a)(l)(ii)(C)  [6]  and  (7)  shall 
be  reimbursed  under  the  procedures  in 
paragraph  (f)  of  this  section. 
***** 

[8]  All  services  related  to  discharges 
involving  pediatric  bone  marrow 
transplants  (patient  under  18  at 
admission). 

(9),A11  services  related  to  discharges 
involving  children  who  have  been 
determined  to  be  HIV  seropositive 
(patient  under  18  at  admission). 

[Iffi  All  services  related  to  discharges 
involving  i>ediatric  cystic  fibrosis 
(patient  under  18  at  admission). 

(D)  Hospitals  subject  to  the 
CHAMPUS  DRG-based  payment 
system.  All  hospitals  within  the  fifty 
states,  the  District  of  Columbia,  and 
Puerto  Rico  vr^ch  are  certified  to 
provide  services  to  CHAMPUS 
beneficiaries  are  subject  to  the  DRG- 
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based  payment  vjftKem  ^cept  for  Um 
following. 

(1)  The  following  hospital*  are  exempt 
for  an  services  they  provide. 

(i\  Sole  community  hospitals.  Any 
hospital  which  has  qualtfied  for  special 
treatntent  under  the  Medicare 
prospective  payment  system  as  a  sole 
community  hospital  and  has  not  given 
up  that  classification  is  exempt  from  the 
CHAMPUS  DRG-based  payment 
system.  (See  Subpart  G  of  42  CFR  Part 
412.) 

(;7)  Christian  Science  sanitariums.  All 
Christian  Science  sanitoriums  (as. 
defined  in  paragraph  (bK4)(vii)  of 
9 199.8)  are  exempt  from  the  CHAMPUS 
DRG-based  payment  system. 

[Hi)  Cancer  hospitals.  Any  hospital 
which  qualifies  as  a  cancer  hospital 
under  tiie  Medicare  standards  and  has 
elected  to  be  exempt  from  the  Medicare 
prospective  payment  system  is  exempt 
from  the  CHAMPUS  IHtG-based 
payinent  system.  (See  42  CFR  412.94.) 

(iv)  Hospitals  outside  the  50  states, 
the  District  of  Columbia,  and  Puerto 
'  Rico.  A  hospital  is  excluded  from  the 
CHAltAPUS  DRG-based  payment  system 
if  it  is  not  located  in  one  of  the  fifty 
States,  the  District  of  Columbia,  or 
Puerto  Rica 

[2]  The  following  hospitals  or  hosjRtal 
units  are  subject  to  the  DRG-based 
payaaent  system  for  alcohol/ drug  abuse 
services  which  &qr  provide.  These 
hospitals  andho^tital  units  are  exempt 
for  all  other  services. 

PI  Psychiatric  hospitals.  A  psychiatric 
hospital  which  Js  exempt  from  the 
Medicare  Prospective  Payment  System 
shall  be  subject  to  the  CHAMPUS  DRG- 
based  payment  system  for  alcohol/drug 
abuse  services  it  provides  and  exempt 
for  all  odier  services.  In  order  for  a 


psychiatric  hospital  which  does  not 
participate  in  Medicare  to  be  exempt 
from  the  CHAMPUS  DRG-based 
payment  system  for  services  other  than 
alcohol/drug  abuse  services,  it  must 
meet  the  same  criteria  (as  determined 
by  the  Director.  OCHAMPUS.  or  a 
designee)  as  required  for  exemption 
from  the  Medicare  Prospective  Payment 
System  as  contained  in  $  41Z23  of  Tide 
42  CFR. 

[ii]  Rehabilitation  hospitals.  A 
rehabilitation  hospital  which  is  exempt 
bom  the  Medicare  Prospective  Payment 
System  shall  be  subject  to  the 
CHAMPUS  EWG-based  payment  system 
for  alcohol/drug  abase  services  it 
provides  and  exempt  for  aU  other 
services,  fai  order  for  a  rehabilitation 
hospital  which  does  not  participate  in 
Medicare  to  be  exempt  from  the 
CHAMPUS  DRG-based  payment  system 
for  services  other  than  alcohol/drug 
abuse  services,  it  must  meet  the  same 
criteria  (as  determined  by  the  Director. 
OCHAMPUS.  or  a  designee)  as  required 
for  exemption  from  the  Medicare 
I^vspective  Payment  System  as 
contained  in  S  412.23  of  Title  42  CFR. 

(/■//)  Psychiatric  arid  rehabilitation 
units  (distinct  parts).  A  psychiatric  or 
rehabilitation  unit  which  is  exempt  frtim 
Medicare  Prospective  Payment  System 
shall  be  sul^ect  to  the  CHAhffUS  DRG- 
based  payment  system  for  alcohol/drug 
abuse  services  it  provides  and  exempt 
for  all  other  services.  In  order  for  a 
distinct  unit  which  does  not  participate 
in  Medicare  to  be  exempt  from  the 
CHAMPUS  CmG-based  payment  system 
for  services  other  than  alcohol/dnig 
abuse  services,  it  must  meei  the  same 
criteria  (as  determined  by  the  Director. 
OCHAAffUS,  or  a  designee)  as  required 
for  exemption  from  the  Medicare 
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Prospective  Payment  System  as 
contained  in  1 412.23  of  Tide  42  CFR. 

[iv)  Long-term  IwepOals-A  long-term 
hospital  which  is  exampt  from  the 
Medicare  prospective  payment  system 
shall  be  subject  te  die  CHAMPUS  DRG- 
based  payment  lyalem  for  alcohol/drug 
abuse  seivices  it  providies  and  »cempt 
fw  all  other  services,  in  order  for  a  long- 
term  hospital  which  does  not  participate 
in  Medicare  to  be  exempt  from  the 
CHAMPUS  DRG-based  payment  system 
for  servicea  other  than  alcohol/dnig 
abuse  services,  it  must  have  an  average 
lengdi  of  inpatient  stay  greater  than  25 
days: 

{aa)  As  computed  by  dividing  the 
number  of  total  inpatioit  days  (less 
leave  or  pass  days)  by  the  total  number 
of  discharges  for  the  hoepital's  most 
recent  fisod  year,  or 

[bb)  As  computed  by  the  same  method 
for  the  immediately  preceding  six-month  • 
period,  if  a  change  in  the  hospital's 
average  length  of  stay  is  indicated. 
***** 

[Hi)  Determination  of  payment 
amounts.  The  actual  payment  for  an 
individual  claim  under  die  CHAMPUS 
DRG-based  payment  system  is 
calculated  by  multiplying  the 
appropriate  adjusted  standardized 
amount  (adjusted  to  account  for  area 
wage  differences  using  the  wage 
indexes  used  in  the  Medicare  program) 
by  a  weighting  factor  specific  to  each 
DRG. 

(A)  •  *  • 

[3)  Indirect  medical  education 
standardization.  To  standardize  the 
charges  for  the  cost  effects  of  indirect 
medical  education  foctors,  each  teaching 
hospital's  charges  will  be  divided  by  1.0 
plus  the  following  ratio  on  a  hospitsl-  - 
specific  basis: 


1.0 


(2)  Differentiate  large  urban,  other 
urban,  and  rural  charges.  All  chcuges  in 
the  database  shall  be  sorted  into  large 
urban,  otber  urbas,  and  rural  groups  . 
(using  the  same  groupings  used  in  the 


Medicare  program).  The  following 
procedures  will  be  applied  to  eadi 
group; 

(2)  Indirect  medical  education 
standardization.  To  standardixe  the 
charges  for  the  cost  effects  of  indirect 
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medical  educationiactors,  each  teaching 
hospital's  charses  will  be  divided  by  1.0 
plus  the  following  ratio  on  a  hospital- 
specific  basis: 


number  of  inlems+nsidento  % 
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[4]  Apply  the  cost  to  charge  ratia 
Each  charge  is  to  be  reduced  to  a 
representative  cost  by  using  the 
Medicare  cost  to  charge  ratio.  This 
amount  shall  be  increased  by  1 
percentage  point  in  order  to  reimburse 
hospitals  for  bad  debt  expenses 
attributable  to  CHAMPUS  beneficiaries. 

(5)  Preliminary  base  year 
standardized  amount.  A  preliminary 
base  year  standardized  amount  shall  be 
calculated  by  suinming  all  costs  in  the 
database  applicable  to  die  large  urban. 
other  urban,  or  rural  group  and  dividing 
by  the  total  number  of  discharges  in  the 
respective  group. 

(B)**' 

(7)  Outliers.  The  DRG-based  payment 
to  a  hospital  shall  be  adjusted  for 
atypical  cases.  These  ouUiers  are  those 
cases  that  have  either  an  unusually 
short  length-of-stay  or  extremely  long 
length-of-stay  or  that  involve 
extraordinarily  high  costs  when 
compared  to  most  discharges  classified 
in  the  same  DRG.  Cases  which  qualify 
as  both  a  length-of-stay  outlier  and  a 
cost  ouUier  shall  be  paid  at  the  rate 
which  results  in  the  greatest  payment 

[bb)  Long-stay  outliers.  Any  discharge 
which  has  a  length-of-stay  (LOS) 
exceeding  the  lesser  of  3.00  standard 
deviations  or  24  days  bom  the  DRG's 
geometric  mean  LOS  shall  be  classified 
as  a  long-stay  outlier.  Long-stdy  outliers 
shall  be  reimbursed  the  DRG-based 
amount  plus  60  percent  (90  percent  for 
DRGs  related  to  bum  cases)  of  the  per 
diem  rate  for  the  DRG  for  each  covered 
day  of  care  beyond  the  long-stay  outlier 
cutoff.  The  per  diem  rate  shall  equal  the 
DRG  amount  divided  by  the  geometric 
mean  LOS  for  die  DRG. 

[ii)  Cost  outliers.  Any  discharge  which 
has  standardized  costs  that  exceed  a 
threshold  of  the  greater  of  two  times  the 
DRG-based  amount  or  $27,000  shall 
qualify  as  a  cost  ouUier.  The 
standardized  costs  shall  be  calculated 
by  multiplying  the  total  charges  by  the 
factor  described  in  paragraph 
(a)(l)(iii)(D)(^  and  adjusting  diis 
amount  for  indirect  medical  education 
costs.  Cost  oudiers  shall  be  reimbursed 
the  DRG-based  amount  plus  80  percent 
(90  percent  for  DRGs  related  to  bum 
cases)  of  all  costs  exceeding  the 
threshold.  Additional  payment  for  cost 
outliers  shall  be  made  only  upon  request 
by  the  hospital. 

[4)  Children's  Hospital  Differential. 
The  appropriate  adjusted  standardized 
amount  for  any  hospital  which  qualifies 
as  a  children's  hospital  under  the 


Medicare  Prospective  Payment  System 
as  contained  in  42  CFR  412.23  shall  be 
increased  by  a  children's  hospital 
differential.  The  differential  shall 
recognize  the  higher  costs  experienced 
by  children's  hospitals  and  shall  be 
equal  to  the  difference  between  a 
specially  calculated  adjusted 
standardized  amount  for  children's 
hospitals  and  the  adjusted  standardized 
amoimt  whidi  would  otherwise  be 
applicable  during  the  base  period. 
*        •        •        •        • 

(G)*** 

(J)  Information  necessary  for  payment 
of  capital  and  direct  medical  education 
costs.  Any  hospital  subject  to  the 
CHAMPUS  DRG-based  payment  system 
whid)  wishes  to  be  reimbursed  for 
allowed  capital  and  direct  medical 
education  costs  must  submit  a  request  to 
the  CHAMPUS  contractor.  Such  request 
shall  cover  the  one-year  period 
corresponding  to  the  hospital's  Medicare 
cost-reporting  period.  The  first  such 
request  may  cover  a  period  of  less  than 
a  full  year — bom  the  effective  date  of 
die  CHAMPUS  DRG-based  payment 
system  to  the  end  of  the  hospital's 
Medicare  cost^eporting  period.  All 
costs  reported  to  die  CHAMPUS 
contractor  must  correspond  to  the  costs 
reported  on  the  hospital's  Medicare  cost 
report.  (If  these  costs  change  as  a  result 
of  a  subsequent  audit  by  Medicare,  the 
revised  costs  are  to  be  reported  to  the 
'  hospital's  CHAMPUS  contractor  within 
30  days  of  the  date  the  hospital  is 
notified  of  the  change.)  The  request  must 
be  signed  by  the  hospital  official 
responsible  for  verifying  the  amounts 
and  shall  contain  the  following 
information. 
***** 

(vi)  Total  inpatient  days  provided  to 
all  patients  in  units  subject  to  DRG- 
based  payment 

[vii)  Total  allowed  CHAMPUS 
inpatient  days  provided  in  units  subject 
to  DRG-based  payment. 

*  •  •         '      *  ♦ 

Linda  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Depattment  of  Defense. 
May  26, 198& 

[FR  Doc.  88-12310  Filed  6-2-68: 8:45  am] 
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action:  Proposed  rule. 


SUMMARV:  This  proposed  rule,  if 
adopted,  would  revise  the 
comprehensive  CHAMPUS  regulation, 
32  CFR  Part  199  [DoD  eO10.8-R],  to 
establish  a  new  method  of  paying  for 
mental  health  hospital  care.  Rather  than 
continuing  to  pay  billed  charges,  the 
new  method  would  pay  hospitals  based 
on  prospectively  set  fixed  rates  for  each 
day  of  hospital  services  provided.  These 
per  diem  jates  would  be  calculated  to  be 
revenue  neutral  in  the  base  period  of 
calculation,  with  foil  adjustments  for 
price  inflation.  The  result  will  be  nearly 
revenue  neutral  in  fiscal  year  1989  with 
respect  to  CHAMPUS  payments  for 
inpatient  mental  health  services. 

DATis:  Written  comments  must  be 
received  not  later  than  )uly  5. 1988.  The 
Department  expects  to  consider 
commento  and  proceed  with  issuance  of 
a  final  rule  by  September  1. 1988.  which 
would  take  effect  with  respect  to 
hospital  admissions  that  occur  on  or 
after  October  1. 1988. 

ADDRESS:  Send  comments  to:  Office  of 
the  Civilian  Health  and  Medical 
Program  of  the  Uniformed  Services 
(OCHAMPUS).  Office  of  Program 
Development,  Aurora,  Colorado  80045- 
6900. 

For  copies  of  the  Federal  Register 
containing  this  notice,  contact  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 
Washington.  DC  20402.  (202)  783-3238. 

The  charge  for  the  Federal  Register  is 
$1.50.  payable  by  check  or  money  order 
to  die  Superintendent  of  Documents. 

FOR  FURTHER  INFORMATION  CONTACT: 

Stan  Regensberg.  Office  of  Program 

Development  OCHAMPUS,  telephone 

(303)  381-3572  and  Stephen  Kni^t, 

Office  of  Demonstrations  and  Special 

Projects.  OCHAMPUS.  telephone  (202) 

697-8975.. 

SUPPLEMENTARY  INFORMATION: 


32  CFR  Part  199 
[DoDMIOJ-R] 

Civilian  Health  and  Medical  Program  of 
the  UnHonned  Servleee  (CHAMPUS); 
Per  Diem  Baaed  Payment  Method  for 
Mental  Health  Services 

agency:  Office  of  die  Secretary.  DoD. 


L  Synopsis 

This  proposed  rule  proposes  the 
establishment  of  a  new  method  under 
CHAMPUS  to  pay  for  the  hosptial 
portion  of  mental  hefelth  care  provided 
to  CHAMPUS  beneficiaries.  This  new 
method  is  to  pay  predetermined  per- 
diem  ambunta  for  each  day  of  hosptial 
.  care. 

The  proposal  to  establish  a  per-diem 
payment  method  is  based  on  three 
primary  principles.  The  first  is  that 
CHAMPUS  can  no  longer  afford  to 
purchase  services  on  the  basis  of 
reimbursing  providers  for  whatever 
amount  is  billed.  Rather,  payment 
methods  must  be  established  that  while 
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assuring  fair  payments,  also  create 
incentives  for  efficient^.  This  principle 
gave  rise  to  establishment  last  October 
of  a  diagnosis  related  groop  (DRG)- 
based  payment  method  for  most  lu>spital 
care  under  CHAMPUS.  it  has  further 
motivated  another  proposed  CHAMFUS 
rule  to  expand  the  scope  of  the  ORt? 
payment  regulation  to  certain  categories 
of  care  initially  exempt  most  notably, 
children's  bespitaL  neonatal  and 
substance  abuse  treatment  services. 

The  need  for  an  improved  payment 
method  for  mental  health  services  is  no 
less  aoute  in  view  of  the  striking  recent 
inoteases  in  CHAMPUS  costs  for  these 
services.  For  example,  in  the  last  fiscal 
year,  CHAMPUS  costs  for  n^ntal  health 
car6  increased  30%  ^to  nearly  $410 
million),  with  more  Than  four-Hfths  of 
the  increase  attributable  to  inpatient 
institutional  costs.  Thus,  CHAMPUS 
needs  to  do  something  to  establish  a 
more  reasonable  payment  method  for 
hospital  mental  heaHh  services. 

The  second  major  premise  underiying 
this  proposed  regulatioti  is  that  a  per' 
diem  based  payment-method  is  both  fair 
to  providers  and  appropriate  for  creating 
reasonable  incentives  for  efficiency.  In 
this  regsord.  it  is  notewordiy  that  a  DRG- 
based  system  does  not  appear 
appropriate  because  hospital  costs  in 
connection  with  mental  health  care, 
unlike  those  for  medical  and  su^cal 
care,  are  not  significantly  associated 
%vith  the  diagnosis  being  treated.  For  this 
reason.  DRG-based  payment  systems  for 
mental  health  care  are  not  generally 
used. 

In  contrast  p^  diem  approaches  have 
been  widely  used  m  government  and  the 
private  sector  as  a  means  of  paying  for 
care  pro^>ectively.  like  a  DRG 
approach,  a  per  diem  mediod  creates 
incentives  for  efficiency-because  if  the 
provider  can  provide  the  services  at  a 
lower  unit  cost,  profits  increase. 
Conversely,  inefficient  providers  do  not 
get  rewarded  by  having  their,  full  costs 
reimbursed:  they  must  settle  for  the  per 
diem  amount. 

DoD  arranged  for  the  RAND  j 

Corporation  to  perform  a  feasibility 
analysis  of  a  per  diem  payment  system 
for  inpatient  mental  health  care  for  the 
CHAMPUS  population.  RAND  found 
that  the  main  determining  factor  in 
charges  for  CHAVffUS  mental  health 
care  is  the  patient's  length  of  stay  in  the 
hospital,  and  that  other  factors,  such  as 
DRGs,  are  much  less  important  In  fact, 
RAND  found  that  if  the  proposed  per 
diem  system  would  have  been  used,  few 
hospitals  would  have  experienced 
substantial  changes  from  the  billed 
charges.  Thus.  RAND,  found  that  a 
system  that  holds  constant  the  per  day 
payments  and  responds  to  the  length  of 


stay  perfbnns  well  in  minimiziBg  the 
impact  on  individual  hospitals. 

"To  be  more  jprecise.  as  is  detailed 
further  below,  the  RAND  analysis 
suggests  that  details  of  a  per  ^em 
^stem  be  designed  to  reflect  several 
significant  variables,  most  notably 
higher  charges  in  the  first  day  of  care 
and  some  G^erenoes  in  chafes  la 
psychiatric  specialty  hospitals  versus 
general  hospitals,  llius,  this  proposed 
rule  takes,  into  account  such  factors. 
Additionally,  the  |ut>posed  rul^  reflects 
area  wage  differences  and  both  direct 
and  indirect  costs  of  medical  education 
costs. 

The  third  key  thesis  embodied  in  this 
proposed  rule  is  that  it  is  designed  to  be 
roughly  revenue  neutral  for  hospitals  in 
fiscal  year  1989.  This  reflects  DoD's 
policy  preference  for  establishing  a  fair 
payment  structure  that  includes 
incentives  for  efficiancy,  rather  than 
seeking  more  controversial  and 
disruptive  changes  that  could  produce 
greater  government  savings.  Tlius.  the 
per  diem  amounts  that  would  be  set 
under  this  rule  are  based  on  full  average 
charges  experienced  in  the  base  period, 
adjusted  to  take  into  account  several 
special  factors,  and  updated  to  fiscal 
year  1969  by  the  full  value  of  eiqiected 
increases  in  the  prices  they  pay. 

Therefore,  in  a  nutshell,  this  proposed 
rule  would  establish  a  per  diem  based 
payment  system  for  mental  health  care 
based  on  key  principles  diat  a  system 
that  rewards  efficiency  is  needed  to 
start  to  contain  spiraling  costs,  that  a 
per  diem  system  is  fair  and  reasonable, 
and  that  adof^ing  a  payment  structure 
that  will  not  substantially  depart  from 
revenue  neutrality  in  its  first  year  of 
operation  is  worthy  of  broad  support. 

IL  Background 

Last  year,  CHAMPUS  implemented  a 
prospective  payment  system  that  pays 
for  most  hospital  care  on  a  per  discluaige 
basis  according  to  diagnosis-related 
groups  (DRGs).  This  year,  in  a  separate 
proposed  rule,  CHAMPUS  is  proposing 
to  expand  the  system  to  cover  children's 
hospitals,  neonatal  care,  and  alcohol 
and  substance  abuse  catfes.  The 
remaining  major  type  of  hospital  care 
not  included  in  the  DRG  system  is 
mental  health  care. 

During  the  past  two  fiscal  years 
approximately  20  percent  of  total 
CHAMPUS  medical  benefit     , 
expenditures  has  been  for  mental  health 
related  care.  In  FY  1987,  the  cost  of 
mental  health  care  rose  an  estimated  30 
percent  to  reach  $410Ji  million.  Most  of 
this  lacreasf  was  for  inpatient  care. 
Costs  per  day  alone  rose  12  percent  in 
this  one  year. 


Clearly  there  has  been  a  need  to 
incorporate  mental  health  care  into  a 
system  that  pays  for  care  on  a 
prospective  basis  so  that  hospitals  begin 
to  have  incentives  to  provide  care  mere 
efficiently.  The  CHAMFUS  DRG 
regulation  published  last  year  indicated 
that  DRGs  do  not  appear  to  be  an 
appropriate  method  of  p^ing  for  mental 
health  care.  It  stated  that  further  study 
was  needed  to  find  an  appropriate 
alternative  prospective  payment  system. 
DoD  contracted  with  the  RAND 
Corporation  to  develop  such  an . 
alternative.  This  notice  presents  the 
RAND  findings  and  the  DoD  proposed 
approach  to  paying  for  inpatient  mental 
healthcare  on  a  prospective  basis. 

m.  The  Results  of  the  Rand  Corporation 
Analysis 

The  RAND  analysis  was  based  upon 
the  CHAMPUS  claims  and  provider  files 
used  to  develop  die  overall  DRG-based 
prospective  pt^ment  system.  Hie 
analytic  claims  file  contained  17,945 
mental  health  claims  (excluding  DRG 
424).  from  2395  providers,  processed 
between  January  1, 1986  and  June  30, 
1987. 

In  its  analysis  of  CHAMPUS  patterns 
of  use  and  financing  of  inpatient 
hospital  mental  health  care,  RAND 
determined  that  a  prospective  payment 
system  for  CHAMPUS  mental  health 
hospital  care  is  feasible.  This  section 
summarizes  the  significant  findings  of 
the  RAND  Corporation  analysis. 

A.  DRGs  Do  Not  Work  for  Mental 
Health  Care 

Based  on  a  review  of  the  studies  on 
classification  systems  for  mental  health 
care,  RAND  reported  that  the 
unanimous  verdict  was  that  DRGs  do 
not  work  for  mental  health  services. 
DRGs  do  a  poor  job  of  classifying 
patients  according  to  costs  and 
systematic  differences  were  found  in  the 
cost  of  treatment  by  different  types  of 
providers  unaccounted  for  by  the  DRG 
system.  RAND  further  stated  that  no 
other  satisfactory  classification  method 
has  been  found. 

The  U.S.  Department  of'Healdi  and 
Human  Services  (HHS)  reached  a 
similar  conclusion.  In  a  Report  to 
Congress,  Developing  Perspective 
Payment  System  for  Excluded 
Hospitals,  HHS  stated  that  no  matter 
what  system  is  examined,  neither  DRGs 
nor  variations  thereof  explain  much  sf 
the  currently-observed  variation  in 
length  of  stay  and  cost  for  mental  health 
hospitalizations.  Th«  current  mental 
health  DRGs  have  been  examined  using 
data  from  many  sources  and  generally 
account  for  less  than  10  percent  of  the 


variaAioB  onDentl^  observed  teather 
length  of  stay  or  cost  per  admission. 
ESarts  to  iaappove  the  performance  ot 
mental  healtii  DRGs  by  using  refined 
diagnostic  categories  have  been 
disappointiag. ' 

B.  CHAMPUS  Workload  is  Highly 
*CoaceBtrelted 

RAND  discovered  some  interestiag 
facts  about  the  nature  of  CHAMPUS 
mental  bealth  services.  For  example. 
RAND  found  that  only  6  percent  of  the 
providers  (151  hospitals]  accoimt  for 
nearly  half  of  the  CHAMPUS  mental 
health  discharges.  The  degree  of 
concentration  is  further  reflected  in  the 
fact  that  only  diis  many  hospitals  had 
more  dian  25  CHAMPUS  admissions  in 
the  18-month  period.  Conversely,  more 
than  65  percent  of  hospitals  had  four  or 
fewer  CHAMPUS  mental  health 
discharges  daring  die  l&-month  period. 
In  addition,  about  two-thirds  of  the 
mental  health  dischai^s  are 
concentrated  in  general  hospitals.  DoD 
anticipates  that  many  of  these  general 
hospital  discharges  are  likely  to  be  in 
Medicare  exempt  specialty  units, 
discussed  below. 

Hie  distribution  of  discharges  and 
providers  by  discharge  volume  follows: 

OtSTRIBUnON  OF  PROVIDERS  AND 

Discharges  by  Discharge  Volume 
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C.  A  verage  Charge  Per  Day  Does  Not 
Vary  Much  by  DRG 

The  average  charge  per  day  is 
remarkably  constant  across  DRGs, 
suggesting  that  the  intensity  of  treatment 
does  not  depend  significantly  on  specific 
diagnosis.  As  an  example,  the  amount  of 
resources  tsrpically  used  for  the 
treatment  of  a  diagnosis  of  depressive 
neuroses  is  not  much  different  from  the 
amount  used  for  the  treatment  of  some 
other  diagnosis,  such  as  personality 
disorders.  RAND  indicated  that  this 
suggests  that  observed  differences  in 
total  charges  are  primarily  due  to 
differences  in  length  of  stay.  With  the 
exception  of  J3RG  424  (operating 
procedures),  the  per  diem  charges  before 
standardization  range  from  $331  to  $3M 
as  shown  below: 
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Average  Chauge  per  Day  After  First 
Day  by  Length  of  Stay— Continued 


D.  Average  Charges  Are  Higher  for  the 
First  Day  and  Similar  for  all  Subsequent 
Days 

RAND  found  that  one-day  stays  have 
the  highest  average  charge.  Data  are  not 
avail^le  to  detennine  this  actual 
charges  associated  with  each  day  of 
care.  To  pursue  possible  difference  in 
charges  between  the  first  few  days  of  a 
stay  and  subsequent  ones,  RAND 
calculated  the  difference  between  the 
average  charge  per  discharge  for  stays 
with  consecutive  lengdis  of  stay.  For 
example,  RAND  took  die  difference  in 
average  total  diaiges  between  all  two- 
days  stays  and  one-days  stays.  The 
finding  was  that  the  daily  charge  did  not 
vary  substantially  on  the  average  after 
the  first  day. This  suggests  that  only  die 
'  first  day  is  more  cosdy. 
-  RAND  also  f  omid  diat  when  the 
higher  first  day  charges  are  taken  into 
account  the  daily  charge  essentially 
does  not  vary  by  length  of  stay.  As 
shoMm  below,  no  matter  how  long  the 
patient  stays,  once  the  first  day  payment 
is  removed,  the  per  diem  amount  is 
fairly  constant  for  the  reamining  days. 

Average  Charge  per  Day  After  First 
Day  by  Length  of  Stay 
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£.  A  Two-Patt  Per  Diem  System 
Performs  Very  Weil 

RAND  found  diat  die  CHAMPUS  data 
suggest  a  per  diem  reimbursement 
system  based  on  a  higher  payment  for 
the  first  day  and  a  lower  one  for 
subsequent  days  with  a  higher  payment 
rate  for  psychiatric  specialty  hospitals. 
RAND  found  no  significant  difference  in 
the  per  diem  by  age,  by  DRG.  or  by 
length  of  stay. 

Use  of  a  per  diem  system  of  payment 
is  consistent  with  industry  practice.  In  a 
report  tided.  State  Medicaid  Inpatient 
Hospital  Reimbursement,  Summary  of 
State  Programs,  Abt  Associates 
reported  that  nineteen  State  Medicaid 
programs  pay  for  the.  acute  portion  of 
mental  health  care  on  a  prospective  per 
diem  basis. 

Similarly,  the  American  Society  of 
Internal  Medicine  reported  that  forty 
percent  of  PPOs  use  a  per  diem  basis  of 
payment  for  inpatient  hospital  care, 
usually  using  multiple  rates  by  type  of 
service,  including  mental  health  care. 

IV.  Summary  of  Proposed  Rule 

This  section  summarizes  the  ma|or 
provisions  of  the  proposed  per  diem 
based  payment  method  for  inpatient 
hospital  mental  health  services. 

A.  Calculation  of  Per  Diem  Amounts 

1.  Revenue  Neutral  Impact 

Per  diem  amounts  are  to  be  calculated 
fitMn  daU  from  actual  CHAMPUS  claims 
during  the  base  period  of  January  1986 
through  June  1987.  The  calculations  are 
designed  to  produce  results  that  would 
be  revenue  neutral  with  respect  to  total 
payouts  for  the  mental  health  services 
covered.  In  other  words,  had  this  per 
diem  payment  method  been  in  place  in 
the  base  period,  total  payments  to 
hospitals  as  a  whole  woidd  have  been 
the  same. 

2.  Differential  for  Psydiiatric  Specialty 
Hospitals  and  Medicare  Exempt 
Psychiatric  Units  of  Other  Hospitals 

In  analyzing  (CHAMPUS  psychiatric  ' 
claims,  there  appears  to  ba  a 
noteworthy  difflbrence  in  charges  based 
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on  the  type  of  hospital  involved. 
Psychiatric  specialty  hospitals  tend  to 
have  higher  charges  than  general 
hospitals.  Thus,  CHAMPUS  data 
suggest,  as  have  other  studies,  Bie 
appropriateness  of  different  per  diem 
amounts. 

Additionally,  a  December  1985  study 
by  the  National  Institute  of  Mental 
Health,  A  Study  of  Patient 
Chssificationa  Systems  for  Prospective 
Rate-Setting  for  Medicare  Patients  in 
General  Hospital  Psychiatric  Units  and 
Psychiatric  Hospitals,  concluded  that 
sf>ecial  psychiatric  units  in  general 
hospitals  resemble  specialty  psychiatric 
hospitals  with  respect  to  the  severity  of 
illnesses  treated  and  other  factors 
pertinent  to  costs.  The  main  difference 
is  between  general  hospitals  without 
psychiatric  units  and  all  other  classes  of 
facilities.  Research  of  this  kind  supports 
the  current  practice  of  Medicare  in 
exempting  h^m  'ts  ORG  system 
specialty  hospitals  and  speciality  units 
of  general  hospitals.  (Of  course,  in  being 
exempt  Crom  the  Medicare  prospective 
payment  system,  these  facilities  are  still 
subject  to  detailed  cost  reimbursemeoi 
system  restraints.1 

Based  on  indications  in  the 
CHAMPUS  data  base,  research  Endings 
in  the  literatiu^  and  the  Medicare 
policy,  the  proposed  rule  would  produce 
two  different  per  diem  amounts:  One  for 
psychiatric  specialty  hospitals  and 
Medicare-exempt  psychiatric  units  of 
general  hospitals:  and  the  other  for  care 
in  general  hospitals  exclusive  of 
Medicare-exempt  psychiatric  units  and 
all  other  hospitals.  For  purposes  of 
simplified  terminology,  the  former  group 
will  be  referred  to  as  specialty  providers 
and  the  latter  group  as  nonspedalty 
providers.  Consistent  with  this  split  the 
per  diems  are  to  be  calculated  to  be 
revenue  neutral  with  respect  to  each 
category,  specialty  providers  and 
nonspecialty  providers. 

It  should  be  noted  in  this  regard  that 
there  may  be  psychiatric  specialty  units 
of  general  or  other  hospitals  that  have 
not  been  so  designated  for  exemption 
from  the  Medicare  prospective  payment 
system  because  the  hospital  does  not 
participate  in  Medicare  or  because  the 
hospital  has  a  more  general  prospective 
payment  exemption.  For  these  units,  the 
proposed  rule  provides  that  they  may 
obtain  a  psychiatric  specialty  iinit 
designation  for  purposes  of  per  diem 
payments  upon  demonstrating  to 
CHAMPUS  that  they  meet  the  same 
eligibihty  criteria  as  used  by  Medicare. 

3.  Different  Per  Diem  For  First  Day  Than 
For  Remaining  Days 

Based  on  the  RAND  analysis 
described  in  the  previous  section,  the 


proposed  rule  would  differentiate 
between  the  first  day  of  care  and  all 
other  days.  Costs  for  care  in  the  first  day 
are  higher  because  of  diagnostic  woric- 
ups  and  other  factors.  After  the  first  day. 
the  RANU  analysis  suggested  there  was 
remarkably  little  difference  in  charges 
among  all  subsequent  days.  Thus,  the 
proposed  rule  would  establish  for  both 
specialty  providers  and  nonspecialty 
providers  a  first  day  per  diem  amount 
and  a  subsequent  days  per  diem 
amount 

4  Standardize  Charges 

We  standardize  all  charges  for  the 
hospital  wage  index  and  indirect 
medical  education  costs. 

5.  Per  Diem  Amounts  For  The  First  Day 
of  Hospital  Care 

Applying  the  notions  discussed  above, 
the  proposed  rule  lays  out  the  steps 
involved  m  calculating  the  standard  per 
diem  amounts.  To  calculate  the  first  day 
per  diem  amount,  the  first  step  is  to 
subtract  from  the  aggregate  amount  for 
all  care  covered  by  this  proposed  rule 
the  amount  estimated  to  be  involved  in 
the  cost  of  direct  medical  education. 
Then  for  each  category  of  provider, 
specialty  and  nonspecialty,  the  total 
amount  involved  in  all  one  day  stay 
discharges  is  divided  by  the  number  of 
such  discharges,  producing  the  average 
charge  for  all  one  day  stay  discharges. 
These  will  be  the  basic  per  diem 
amounts  (one  for  specialty  providers 
and  one  for  nonspecialty  providers)  for 
the  first  day  of  care  for  all 
hdspitalizations. 

The  exact  amoimts  produced  by  this 
formula  are  not  available  at  this 
moment.  We  estimate  that  the  average 
charge  in  the  base  period  ending  in  1987 
for  the  first  day  of  care  for  all  specialty 
providers  (psychiatric  specialty 
hospitals  and  Medicare-exempt 
psychiatric  units  of  general  hospitals) 
was  in  the  general  range  of  $575  and  for 
nonspecialty  psychiatric  providers  (all 
other  providers,  primarily  general 
hospitals  outside  Medicare-exempt 
psychiatric  units)  was  $525.  As 
discussed  below,  the  exact  amounts  will 
then  be  updated  to  levels  appropriate 
for  use  in  fiscal  year  1989. 

6.  Per  Diem  Amounts  For  Subsequent 
Days  of  Care 

As  discussed  in  the  previous  section 
regarding  RAND's  analysis  and  findings, 
there  was  surprisingly  little  difference 
between  the  inferred  per  day  charges 
among  all  days  after  the  first  day.  Based 
on  this  finding,  the  proposed  rule  would 
calculate  a  single  per  diem  amount  (one 
each  for  specialty  and  nonspecialty  ' 


providers),  for  aU  days  of  care  after  the 
first  day. 

Applying  this  approach,  the  proposed 
rule  would  take  the  aggregate  amount 
for  all  covered  care,  subtract  the  pass- 
through  amount  (as  was  done  to 
calculate  the  first  day  per  diems)  and 
further  subtract  the  aggregate  amount 
involved  in  all  one-day  stays  for  both 
specialty  and  nonspecialty  providers. 
For  each  type  of  provider,  the  remainder 
is  then  divided  by  the  total  number  of 
days  of  care  after  the  first  day.  These 
will  be  the  basic  per  diem  amounts  (one 
of  specialty  providers  and  one  for 
nonspecialty  providers)  for  all  days 
after  the  first  day  of  hospital  care. 

We  estimate  that  in  the  base  period 
the  average  charge  for  each  day  of  care 
subsequent  to  the  first  day  was  in  the 
general  range  (rf  $350  for  all  specialty 
providers  and  $300  for  qonspecialty 
providers.  Again,  the  exact  amounts, 
when  finally  calculated,  will  be  updated 
to  fiscal  year  1969. 

7.  Update  Factors 

The  discussion  above  describes  the 
method  of  calculating  the  per  diem 
derived  from  the  CHAMPUS  data  base, 
which  covered  the  period  January  1. 
1986  to  June  30. 1987.  In  order  to  update 
the  djAMPUS  data  base  to  fiscal  year 
1980  levels,  the  appropriate  Medicare 
hospital  market  basket  factors  will  be 
used  to  move  the  charge  levels  forward 
to  reflect  estimated  fiscal  year  1989 
levels.  Future  updates  will  be  based  on 
the  annual  update  factor  promulgated  by 
Medicare  for  Prospective  Payment 
System  Exempt  facilities.  Psychiatric 
specialty  hospitals  and  psychiatric 
specialty  units  of  general  hospitals  are 
included  in  these  PPS-exempt  faciUties. 
Congress  has  established  the  hospital 
market  basket  to  be  used  as  the  update 
for  PPS-exempt  facilities  for  Fiscal  Year 
1989. 

B.  Adjustments  to  Per  Diem  Amounts    • 

As  with  the  CHAMPUS  DRG 
regulation,  this  proposed  rule  provides 
for  several  adjustments  to  the  per  diem 
amounts  to  account  for  certain  factors. 
These  adjusbnents  are  discussed  below. 

1.  Area  Wage  Adjustment 

The  applicable  per  diem  amount  will 
be  adjusted  by  a  wage  index  to 
recognize  differences  in  prevailing 
wages  in  different  areas  of  the  country 
that  have  an  impact  on  costs  in 
hospitals.  The  wage  index  adjustment 
will  be  made  in  the  same  way  it  is  for 
the  CHAMPUS  DRG  based  payment 
system. 


2.  indirect  Medical  Education 

Ap  adjustment  will  also  be  made  to 
the  per  diem  amounts  to  refiect  different 
costs  involved  in  teaching  hospitals. 
Like  with  the  CHAMPUS  DRG 
regulation,  medical  education  costs  will 
be  recognized  in  two  ways:  with  an 
indirect  medical  education  adjustment 
and  with  a  direct  medical  education 
pass-through.  The  indirect  medical 
education  adjustment  wrill  be  applied  to 
the  ai^icable  per  diem  in  the  same  way 
as  it  is  to  the  DRG  standardized  amount 
under  the  IKG-based  payment  system. 

3.  No  Adjustment  For  Urban  vs.  Rural  • 
Hospitals 

-  The  proposed  rule  does  not  include  an 
adjustment  to  pay  different  amounts  to 
urban  versus  rural  hospitals,  as  is  done 
under  the  CHAMPUS  DRG  regulation. 
This  was  not  included  because 
CHAMPUS  data  reveal  that  there  is  no 
appreciable  difference  in  the  charges 
from  hospitals  based  on  whether  they 
are  in  urban  or  rural  areas.  CHAMPUS 
had  very  few  discfaarges'^m  rural 
specialty  psychiatric  hospitals  and  the 
average  per  day  charge  ^fference  for 
urban  versus  rural  general  hospitals  was 
only  about  three  dollars. 

C.  Pass  Through  Payments  for  Certain 
Costs 

1.  Direct' Medical  Education  Costs 

As  with  the  CHAMPUS  DRG 
regulation,  this  proposed  rule  would 
recognize  special  costs  associated  with 
graduate  medical  education  in  teaching 
hospitals.  It  is  approfHiate  to  recognize 
the  medical  education  costs  associated 
with  care  of  CHAMPUS  patients.  This 
win  be  handled  as  a  once  per  year 
special  payment  to  teaching  hospitals 
based  on  ^e  method  they  now  follow  in 
connection  with  the  DRG  regulation. 

2.  No  Pass-Through  For  Capital  Costs 

The  CHAMPUS  DRG  regulation 
provides  for  an  additional  pass-through 
for  capital  costs.  This  is  in  recognition  of 
the  widely  varied  capital  costs  among 
hospitals.  Only  a  hospital-specific 
approach  to  capital  costs  reasonably 
recognized  those  costs  in  the  context  of 
the  DRG  regulation.  However,  the 
RAND  analysis  indicated  that  the 
CHAMPUS  daims  data  show  that 
within  specialty  and  nonspecialty 
provider  groups  there  is  not  significant 
variation  among  hospitals'  capital  costs, 
they  are  relatively  small  with  regard  to 
mental  heaHh  care,  and  that  leaving 
capital  costs  in  the  base  for  calculating 
'  the  per  diems  produces  about  the  same 
residt  as  estalrfishing  a  pass-throu|ih.  but 
avoids  the  administrative  complexity 
and  paperwork  involved.  Additionally, 


this  method  provides  capital  payments 
on  a  per  claim  basis  rather  than  on  an 
'annual  basis.  On  this  basis,  the 
proposed  rule  does  not  provide  for 
special  payments  for  capital  costs. 
Rather,  capital  costs  are  recognized  as 
part  of  the  per  diem  amounts. 

3.  No  Pass-Through  or  Add-on  For  Bad 
Debt 

In  developing  the  DRG  regulation  last 
year,  we  made  special  provision  for  bad 
debt  by  applying  an  across-the-board 
increase  in  the  standardized  amounts. 
We  did  this  rather  dian  follow  the 
Medicare  approach  of  making  a  pass- 
through  payment  because  the 
substantial  paperworic  involved  in  a 
special  CHAMPUS  cost  report  appeared 
inappropriate.  This  proposed  rule  makes 
no  special  provision  for  bad  debt 
Rather,  it  is  left  to  remain  part  of  the 
base  reflected  in  the  general  per  diem  . 
amounts. 

D.  Covered  Services 

1.  Most  Inpatient  Mental  Health 
Services  Covered 

This  proposed  rule  would  cover 
hospital  charges  for  most  inpatient 
mental  health  services.  Specifically,  it 
covers  services  that  fall  wjthin  DRGs 
425  through  432. 

2.  Operating  Room  Procedures  Excluded 

This  proposed  rule  excludes  I^G  424, 
operating  room  procedures  with 
principal  diagnosis  of  mental  illness. 
Services  related  to  this  diagnosis-related 
group  will  continue  to  be  reimbursed 
billed  charges. 

3.  Alcohol  and  Drug  Abuse  Treatiaent 
Services  Exempt 

This  proposed  rule  does  not  apply  to 
services  for  drug  and  alcohol  abuse 
treatment.  These  are  services  that  fall 
writhin  DRGs  433  through  437.  DoD  has 
elsewhere  issued  a  Notice  of  Proposed 
Rulemaking  proposing  a  DRG-based 
payment  method  for  alcohol  and  drug 
abuse. 

.   4.  Other  Providers 

Individual  health  care  professionals 
and  other  noninstitutional  healdi  care 
providers,  are  not  covered  by  this 
proposed  rule.  Residential  Treatment 
Centers  are  also  not  covered.  Sole 
community  hospitals,  as  designated  by 
Medicare,  are  also  exempt. 

E  Beneficiary  Cost  Share  Requirements 

The  proposed  rule  provides  that 
benefidary  cost  sharing  requirements 
will  be  handled  in  a  manner  very  much 
like  they  are  under  the  DRG  regulation. 
Under  Che  proposed  rule,  Ae  non-active 
duty  beneficiary  would  be  responsible 


for  paying  the  lesser  of  a  special 
beneficiary  per  diem  amount  or  25%  of 
the  hospital's  allowable  billed  charges. 
The  special  beneficiaiy  per  diem  amount 
will  be  based  primartiy  on  a  calculation 
of  25%  of  the  respective  hospital 
payment  per  diem  amounts  (of  which,  as 
described  above,  there  are  four 
Specialty  provider  first  day, 
nonspecialty  provider  first  day. 
specialty  provider  subsequent  day.  and 
nonspedalty  provider  subsequent  day). 
In  order  to  preserve  the  total  75r-25% 
split  required  by  law.  this  would  be 
adjusted  slightly  to  make  up  the 
difference  for  those  cases  in  which  the 
benefidary  cost  share  was  less  than  25% 
of  the  per  diem  amounts.  As  with  the 
DRG  cost  share  calculation  method,  this 
assures  that  benefidaries  will  never  be 
required  to  pay  more  under  the  new 
system  than  they  would  have  been 
required  to  pay  under  the  procedi««s 
now  in  place. 

F.  Additional  Clarifications  , 

1.  No  Spedal  Treatment  For  Outliers 

Because  the  proposed  rule  provides 
for  a  per  diem  based  payment  patient 
length  of  stay,  the  major  factor 
underlying  hospital  charges,  is  already 
the  primary  basis  for  determining  the 
payment  amount.  Thus,  unlike  an 
admission-based  payment  method  (such 
as  the  DRG  regulation),  for  which  there 
is  a  need  for  additional  payments  for 
cases  which  substantially  depart  from 
the  average,  there  appears  to  be  no  such 
need  under  the  proposed  per  diem  based 
payment  system  for  spedal  treatment 
for  outher  cases. 

2.  No  Special  Treatment  For  Transfer 
Patients 

The  DRG  regulation  makes  spedal 
provisions  for  transferred  patients.  This 
proposed  rule  does  not  because  it 
appears  appropriate  to  pay  both 
transferring  and  receiving  hospitals  on 
the  basis  of  the  normal  operation  of  the 
per  diem  system.  Although  this  will 
result  in  the  government  making-two 
higher  first  day  payments:  that  appears 
appropriate  because  it  is  assumed  that 
both  hospitals  would  perform  diagnostic 
work-ups  and  the  like. 

3.  Partidpating  Provider  Status  Required 

The  proposed  rule  provides  that 
hospital  providers  of  services  covered 
by  diis  rale  (like  those  covered  by  the 
DRG  regulation)  tiiat  do  not  partidpate 
in  Medicare,  must  if  they  wish  to  be 
CHAMPUS-authorized  providers,  agree 
to  be  participating  providers  under 
CHAMPUS.  Partidpating  providers 
accept  CHAMPUS  payment  levels  as 
payment  in  full.  It  should  also  be  noted 
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that  pursuant  to  section  1866(a)(l)(J)  of 
the  Social  Security  Act.  42  U.S.C. 

1395cc(a)(l](J],  hospitals  that  participate 
in  Medicare  must  aiso  participate  in 
CHAMPUS.  It  may  also  be  noteworthy 
that  under  section  lOTgOJlZJCAJ  ofTitle 
10  of  the  United  States  Code. 
CHAMPUS  generally  pays  hospitals  "to 
the  extent  practicable"  in  accordance 
with  the  methods  used  for  Medicare. 
Medicare  pays  for  most  hospital  mental 
health  care  on  a  cost-reimbursement 
basis,  which  requires  detailed  annual 
Medicare  cost  reports.  Because 
CHAMPUS  has  never  used  a  cost- 
reimbursement  methodology,  this 
method  would  not  be  practicable  fw 
either  hospitals  or  CHAMPUS. 

G.  Nonselected  Options'  j 

For  purposes  of  soliciting  the  most 
informed  public  comments  possible,  it 
may  be  noteworthy  that  DoD  considered 
but  did  not  adopt  for  purposes  of  this 
proposed  rule  several  other  possible 
features.  Comments  are  invited  on  these 
possibilities,  as  they  may  be 
reconsidered  in  connection  with      I 
development  of  the  final  rule. 

1.  Cost-to-charge  Ratio 

A  major  provision  of  the  CHAMPUS 
ORG  regulation  was  its  use  of  the 
published  Medicare  cost-to-charge  ratio 
for  purposes  of  deriving  from 
CHAMPUS  charge-based  data  a  cost- 
based  data  set  from  which  the  ORG 
rates  and  weights  c6uld  be  calculated. 
The  cost-to-charge  ratio  adopted  when 
the  DRC  regulation  was  promulgated 
was  .66.  (More  recent  data  indicate  that 
the  cost-to-charge  ratio  more  applicable 
in  the  ORG  system  base  year  was 
actually  .6368.)  In  developing  this 
proposed  rule,  we  have  decided  not  to 
apply  a  cost-to-charge  ratio.  We  believe 
substantial  arguments  exist  for  applying 
such  a  ratio  in  order  to.  in  a  manner 
analogous  to  the  DRG  regulation, 
construct  a  data  set  more  reflective  of 
costs,  rather  than  charges.  On  the  other 
hand,  some  argiunents  could  be 
advanced  that  in  the  case  of  most 
mental  health  services,  even  though 
Medicare  now  uses  a  cost-based 
payment  method,  the  lack  of  a  Medicare 
prospective  payment  precedent  justifies 
higher  CHAMPUS  payments.  For 
purposes  of  this  proposed  rule,  we  have 
resolved  the  matter  in  a  way  that  seeks 
to  avoid  tile  controversy  and  disruption 
that  would  likely  attend  a  proposal  that 
included  a  cost-to-charge  ratio  similar  to 
that  adopted  in  the  DRG  regulation.  We 
invite  comments  on  this. 


«  • 
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2.  Reduced  Payments  For  later  Days  of 
Care 

We  also  considered  establishing  a 
third  per  diem  level  that  would  apply  to 
later  days  of  care.  The  reason  for  this  - 
would  be  to  recognize  that  a  per  diem 
system,  unlike  a  DRG  per  admission 
system,  does  nothing  to  reduce  costs 
associated  with  unnecessary  additional 
days  of  care  up  to  the  normally 
applicable  60-day  limit.  To  address  this 
apparent  shortcoming,  we  considered 
having  a  lower  per  diem  amount  apply 
to  later  days  of  care,  perhaps  for  those 
days  that  signiflcantiy  exceed  the 
average  length  of  stay.  Although  we  see 
some  credible  argimients  for  such  an 
approach,  lye  did  not  include  it  in  th^ 
proposed  nile. 

3.  Limited  Update  Factor 

Rather  than  give  the  full  value  of  the 
Medicare  inpatient  hospital  market 
basket  for  purposes  of  updating  the  base 
year  to  fiscal  year  1989.  we  consider 
using  a  more  limited  update  factor. 
Especially  in  light  of  the  nonuse  of  a 
cost-to-charge  ratio  in  constructing  the 
base  period  data  set,  it  would  appear 
defensible  to  start  with  some  more 
vigorous  restraint  of  the  updates. 
Moreover,  this  approach  would  be 
consistent  with  Medicare's  practice  of 
applying  a  lower  update  factor  to  all 
facilities  covered  by  prospective 
payment  to  reflect  their  opportunities  for 
efficiencies  and  retenticm  of  profits. 
However,  we  decided  to  give  the  full 
benefit  of  the  market  basket  to  reinforce 
the  policy  direction  of  presenting  a 
system  that  would  not  substantially    . 
deviate  from  revenue  neutrality  in  its   . 
first  year  of  operation.  We  invite 
comment  on  this  point. 

4.  DRGs  For  GeneraFHospitals. 

Medicare  exempts  from  its  DRG 
system  mental  health  cases  in 
psychiatric  hospitals  and  in  psychiatric 
specialty  units  of  general  hospitals.  It 
includes  in  its  DRG  system,  mental 
health  cases  in  general  hospitals 
exclusive  of  specialty  units.  We 
considered  including  nonspecialty 
hospital  cases  in  our  DRG  system  as 
well.  It  is  consistent  with  our  general 
preference  for  mirroring  the  Medicare 
DRG  system  wherever  possible.. 

Including  nonspecialty  mental  health 
hospital  cases  in  DRGs  would  probably 
not  have  a  noticeable  impact  on 
hospitals  since  these  patients  are  likely 
to  be  few  in  number.  Further,  these 
hospitals  would  only  be  under  one 
CAMPUS  prospective  payment  method 
instead  of  two.  It  would  result  however, 
in  paying  for  these  cases  on  a  basis 
more  reflective  of  costs.  Nevertheless. 


we  have  proposed  to  exclude  all  mental 
health  cases  fit)m  the  DRG  system.  We 
invite  comment  on  this. 

V.  Regulatory  Proceduree 

A.  Executive  Order  12291  and 
Regulatory  Flexibility  Act 

Executive  Order  12291  requires  that  a 
regulatory  impact  analysis  be  performed 
on  any  major  rule.  A  "major  rule"  is 
defined  as  one  which  would  result  in 
annual  effect  on  the  national  economy 
of  $100  million  or  more  or  have  other 
significant  effects  on  segments  or 
aspects  of  the  economy.  In  addition,  the 
R^atory  Flexibility  Act  (RFA) 
establishes  certain  requirements, 
regarding  regulations  that  would  have  a 
sl^ficant  impact  on  a  substantial 
number  of  small  entities.  For  purposes  of 
the  RFA,  we  consider  small  entities  to 
include  many  nonprofit  and  for-profit 
hospitals. 

litis  proposed  rule  is  not  a  major  rule 
under  Executive  Order  12291.  Moreover, 
this  rule  will  not  significanUy  affect  a 
substantial  number  of  small  entities.  The 
proposed  changes  set  forth  in  this 
proposed  rule,  taken  as  a  whole,  would 
have  an  annual  impact  on  the  hospital 
industry  of  substantially  less  than  $100 
million.  Additionally,  the  economic 
impact  which  is  solely  a  function  of 
revised  federal  payments,  on  hospitals 
is  typically  very  little  in  view  of  the 
smaU  percentage  of  ho^)ital  revenue 
provided  by  CHAMPUS  and  the  small 
change  in  CHAMPUS  payments 
represented  by  this  proposed  rule.  The 
impact  is  especially  slight  because  of  the 
design  feature  of  this  proposed  rule  to 
not  substantially  depart  from  revenue 
neutrality  in  its  initial  year  of  operation. 

Therefore,  no  regulatory  impact 
analysis  is  required.  Nonetheless,  ' 

throughout  the  preamble,  we  have 
provided  information  to  permit  a 
thorough  assessment  of  all  effects  of  the 
rule.  We  welcome  comments  and  factual 
information  that  would  facilitate 
additional  analysis. 

B.  Paperwork  Reductibn  Act 

This  notice  does  not  impose 
information  collection  requirements. 
Therefore,  it  does  not  mean  to  be 
reviewed  by  the  Office  of  Management 
and  Budget  under  the  authority  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501-3511). 

C.  Coordination  of  Proposed  Rule 

This  amendment  is  being  published  in 
Uie  Federal  Register  for  proposed 
rulemaking  at  the  same  time  it  is  being 
coordinated  within  the  Department  of 
Defense  and  with  other  interested 
agencies  so  that  consideration  of  both 


internal  and  external  comments  and 
publication  of  the  final  rule  can  be 
expedited. 

List  of  Subjects  in  32  CFR  Part  199 

Claims.  Handicapped,  Health 
insurance.  Military  personnel. 

PART  19»-(AMEN0ED] 

Accordingly.  32  CFR  Part  199  is 
proposed  to  be  amended  as  follows: 

1.  The  authority  citation  for  Part  199 
continues  to  read  as  follows: 

AudMcity:  10  U.S.C  1079, 1086.  S  U.S.C.  301. 

2.  Section  199.4(f)(3)(ii)  is  amended  by 
redesignating  paragraph  (B)  as 
paragraph  (C).  by  adding  a  new 
paragraph  (B).  and  by  revising  the 
redesignated  paragraph  (C),  as  follows: 

*  *        *        *        *  ■ 

(f)  •  *  * 

(3)  *  *  * 
(ii)  •  •  * 

(B)  Services  subject  to  the  CHAMPUS 
mental  health  per  diem  payment  system. 
The  cost-share  shall  be  the  lesser  of  a 
fixed  daily  amount  or  25  percent  of  the 
hospital's  billed  charges.  A  fixed  daily 
amount  shall  be  established  to 
correspond  to  each  of  the  four  per  diems 
calculated  pursuant  to  {  199.14(a)(2)(i). 
These  fixed  daily  amounts  shall  be  25 
percent  of  the  respective  per  diems. 
adjusted  so  that  total  beneficiary  cost 
shares  will  equal  25  percent  of  total 
payments  tmder  the  mental  health  per 
diem  payment  system.  These  fixed  daily 
amounts  shall  be  updated  annually  and 
pubUshed  in  the  Federal  Register  along 
with  the  per  diems  pubUshed  pursuant 
to  S  19g.l4(a)(2)(i)(E). 

(C)  Other  services.  For  services 
exempt  from  the  CHAMPUS  DRG-based 
payment  system  and  the  CHAMPUS 
mental  health  per  diem  payment  system 
and  services  provided  by  institutions 
other  than  hospitals,  the  cost-share  shall 
be  25%  of  the  CHAMPUS-determined 
allowable  charges. 

*  *       •       •       * 

3.  Section  199.6(a)(8)  is  amended  by 
revising  the  third  sentence  thereof  to 
read  as  follows: 

S  199.6   AuttHNized  providers. 

(a)  *  *  * 

{S)  Participation  provider  *  *  * 
Hospitals  which  are  not  Medicare- 
participating  providers  but  which  are 
subject  to  the  CHAMPUS  DRG-based 
payment  system  in  1 199.14(a)(1)  or  the 
CHAMPUS  mental  health  per  diem 
payment  system  in  S  199.14(a)(2)  must 
sign  agreements  to  participate  on  all 
CHAMPUS  inpatient  claims  in  order  to 
be  auUkorized  providers  under 
CHAMPUS.  *  *  * 


4.  FR  Doc  87-19684,  published  in  the 
Federal  Register  of  September  1. 1967.  is 
corrected  on  page  33012,  column  2,  in 

S  199.14  by  correctiy  designating 
(a)(l)(iv)(D)(3)  (/),  [ii).  and  [Hi)  as  (a)(2) 
(i),  (u)  and  (iii). 

5.  Section  199.14  is  amended  by 
redesignating  paragraph  (a)(2)  as  (a)(3), 
by  adding  a  new  paragraph  (a)(2)  and  by 
revising  the  introductory  text  of  newly 
redesignated  paragraph  (a)(3)  as 
follows: 

1V9.14     ITOVNMr  fwlnlDUrWffllVni 


(a)  *  *  • 

(2)  CHAMPUS  mental  health  per  diem 
payment  system.  The  CHAMPUS  mental 
health  per  diem  payment  system  shall 
be  used  to  reimburse  for  inpatient 
mental  health  hospital  care.  Payment  is 
made  on  the  basis  of  prospectively 
determined  rates  and  paid  on  a  per  diem 
basis.  The  system  uses  a  series  of  per 
diems,  which  are  designed  to  recognize 
differences  in  services  provided  in 
specialty  hospitals  and  units,  compared 
to  general  hospitals,  and  services 
provided  in  the  first  day  of  hospital  care, 
compared  with  subsequent  days. 
Payments  under  this  system  also  include 
an  adjustment  for  area  wage  differences 
and  indirect  medical  education  costs. 
Additional  payments  will  be  made  for 
direct  medical  education  costs  as  an 
annual  cost  pass-through. 

(i)  Calculation  of  per  diem  amounts. 
The  per  diem  amounts  are  calculated  as 
set  forth  in  this  paragraph. 

(A)  Revenue  neutral  impact.  The  per 
diem  amounts  are  calculated  to  produce 
the  result  of  being  revenue  neutral  in  the 
base  period  of  calculations  to  the  class 
of  hospitals  affected. 

[1]  Base  period.  The  base  period  used 
for  the  calculation  of  the  per  diems  is 
the  period  of  January  1. 1986  to  June  30, 
1987.  The  data  compiled  for  the  purpose 
of  the  calculations  consist  of  all 
CHAMPUS  hospital  claims  records  for 
the  services  covered  by  the  per  diem 
system. 

(2)  Standardize  charges.  Prior  to 
making  the  per  diem  calculations,  the 
base  period  chaiges  shall  be 
standardized  for  indirect  medical 
education  costs  and  the  hospital  wage 
index. 

(B)  Calculation  of  different  per  diems 
for  specialty  and  nonspecialty 
providers.  Claims  records  in  the  base 
period  will  be  separated  into  two 
groups,  claims  from  specialty  providers 
and  claims  from  nonspecialty  providers 
(as  identified  in  paragraphs  (a)(2)(i)(B) 
[1]  and  [2)  of  this  section.  From  these 
groups  will  be  calculated  two  respective 
per  diems.  These  calculations  will  be 


designed  to  preserve  revenue  neutrality 
for  each  of  these  two  classes  of 
providers. 

[1)  Specialty  per  diems.  Specialty  per 
diems  will  be  calculated  frx)m  the  claims 
records  in  the  base  period  irom  all 
Medicare  prospective  payment  system 
exempt  psychiatric  specialty  hospitals 
and  all  Medicare  prospective  payment 
system  exempt  psychiatric  specialty 
units  of  other  hospitals.  These  providers 
will  be  paid  on  the  basis  of  the  specialty 
per  diems.  In  addition,  any  hospital  that 
has  a  psychiatric  specialty  unit  that  has 
not  been  so  designated  for  exemption 
fi^m  the  Medicare  prospective  payment 
system  because  the  hospital  does  not 
participate  in  Medicare  or  because  the 
hospital  has  a  more  general  prospective 
payment  system  exemption  may  have  its 
psychiatric  specialty  unit  so  designated 
for  purposes  of  payment  of  the  specialty 
per  diems  upon  demonstrating  that  it 
meets  the  same  criteria  (as  determined 
by  tiie  Director,  OCHAMPUS)  as 
required  for  the  Medicare  exemption. 

(2)  Nonspecialty  per  diems. 
Nonspecialty  per  diems  will  be 
calculated  from  the  claims  records  in  the 
base  period  from  all  other  hospitals. 
These  providers  will  be  paid  on  the 
basis  of  the  nonspecialty  per  diems. 

(C)  Calculation  of  the  first  day  per 
diems.  A  first  day  specialty  per  diem 
and  a  first  day  nonspecialty  per  diem 
will  be  calculated  frx)m  the  standardized 
charges  in  the  base  period  in  each  of  the 
specialty  and  nonspieclalty  groups.  For 
each  of  these  groups,  the  first  day  per 
diem  will  be  calculated  by  averaging 
charges  for  all  one-day  hospital  stays 
during  the  base  period,  after  having  first 
subtracted  total  direct  medical 
education  costs. 

(D)  Calculation  of  subsequent  day  per 
diems.  A  subsequent  day  specialty  per 
diem  and  a  subsequent  day  nonspecialty 
per  diem  will  be  calculated  from  the 
standardized  charges  in  the  base  period 
in  each  of  the  specialty  and 
nonspecialty  groups.  For  each  of  these 
groups,  the  calculation  shall  be  made  in 
accordance  with  the  following  steps: 

(1)  Step  1:  deduct  direct  medical 
education  costs.  Total  direct  medical 
education  costs  are  subtracted  fix>m 
total  standardized  charges. 

(2)  Step  2:  deduct  first  day  charges. 
The  fiirst  day  per  diem  amount  shall  be 
multiplied  by  the  number  of  discharges 
and  this  product  shall  be  subtracted 
from  the  amount  from  step  1. 

(3)  Step  3:  determine  total  subsequent 
days.  The  total  subsequent  days  shall  be 
determined  by  subtracting  the  number  of 
discharges  from  the  total  inpatient  days. 

(4J  Step  4:  calculate  subsequent  day 
per  diem.  The  subsequent  day  per  diem 
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shall  equal  the  UMMitt  bom  step  2 
divided  by  the  total  subsequent  days. 

(E)  Update  factors.  Each  of  the  firar 
pet  dicnu  eatabUahed  for  the  base 
renod  piiniiaat  to  parapapfas  (aK2Hi) 
(C)  and  (D)  shaU  be  opdated  to  fiscal 
year  1980  oa  the  basis  of  the  Medicare 
inpatient  hoapaal  market  basket  rate. 
For  sabaequeat  fiscal  years,  each  of 
these  per  dieras  slnll  be  updated  by  the 
Medicare  update  factor  for  hospitals  aad 
units  exempt  from  the  Medicare 
proapective  payaeat  system.  The  actual 
aoauat  for  each  of  the  four  per  diems 
that  wiU  apply  ia  aoy  fiscal  year  shall 
be  pubhabed  in  the  Federal  RegistBr 
prior  to  the  start  of  dtat  fiscal  year. 

(ii)  Ad/astments  to  per  diem. 
Payments  made  to  hospitals  iBider  the 
mestal  health  per  diem  payment  system 
shall  be  based  on  the  per  dicma 
established  pursuant  to  paragraph 
(a)(Z)ti)  of  this  section,  adjnsted  by  the 
adjuatMcnta  listed  in  this  paiagrapk 

(A)  Wqge  iadex.  The  sane  hospital 
wage  indexes  used  for  the  CHAIiffUS 
DRG-based  payoKnt  system  (see 
paragraph  (a)riKiii)(EM2)  of  dus  section) 
shall  be  applied  to  the  applicable  per 
diem  rate  for  eadi  day  oif  the  admission. 

{B}  iHdueUaettioaiedacation.  The 
indirect  medical  edacatioa  adpstment 
factors  shaU  be  cakabtcd  for  teadiing 
hospitals  is  the  same  mmmer  as  is  used 
in  the  CHAMPUS  DR&4iased  paymest 
system  (see  paragraph  (a)(lHiBUE)(2]  of 
tfan  section)  aad  applied  to  the 
appttcable  per  diem  rate  for  each  day  of 
the  admiflsioa. 

{in)  Annaa/ cost  paaa-throagfi  for 
direct  medicd  educatmL  In  addition  to 
claims  payments  with  the  per  diem 
amounts  calcolated  pursu—t  to 
paragraph  (a)(2)(i)  of  this  aeelicm.  with 
a#istmeBts  parMant  to  paragraph 
(a)(2)(ii)  of  this  sectioB.  CHAMPUS  shaU 
iwaally  reinbarse  hoqiitals  fair  actual 
direct  medical  edacatiao  oasts 
associated  with  CHAMPUS 
beneficiaries.  This  wimlwasfiii  ill  shall 
be  done  pursuant  to  the  same 
procedures  as  ate  applicahle  to  the 
CHAMPUS  DRG-bascd  payment  system 
(see  paragraph  (aMl)(iii]tG)  of  this 
section). 

(iv)  AppUcability  of  and  exemption 
from  the  CHAMPUS  merttal  beaitb  per 
diem  paymeat  system. 

(A)  Serncea  covered.  Unless 
specifically  exempted,  ail  hoqrital 
inpatient  damn  which  sroup  iBta  ■ 
mental  health  DHG  (DSG  catc^oncs 
425^432}  shaU  be  SMhiect  to  the  mental 
health  per  diem  paymtat  siystem. 

(^  Exer»ptprovidenand.procedwe». 
The  fottowiag  prowidcn  aad  pracedoes 
are  exempt  from  the  CHAMPUS  mental 
health  per  diem  payawat  system. 


(1)  Profetaumal  Servixe.  Prafesdoaal 
services  provided  to  hospitai  inpatieats 
by  iadividoal  profcssiowal  providers  not 
employed  or  contracted  with  the 
hospital  are  exeaopt  boa  the  per  dien 
payment  system.  All  mental  heaWi 
related  services  provided  by  hospital 
based  professionals  are  nicioded  within 
the  per  diem  payment  system. 
Professional  components  of  nonraental 
health  services  provided  by  hospital 
based  professionals;  for  example, 
interpretation  of  radiology  or  pathology 
procedures,  emergency  room  care  and 
ambulance  services,  are  payable 
separately  under  the  allowable  charge 
methodology  when  billed  l^  the 
hospital. 

f2)  ORG  424.  Admissions  for  operating 
room  procedures  involving  a  principal 
diagnosis  of  mental  illness  (services 
which  group  into  DRG  424]  are  exempt 
from  the  per  diem  payment  system.  They 
will  be  reimbursed  pursuant  to  the 
provisions  of  (a)(3)  of  this  section. 

(3)  Sole  community  hospitals.  Any 
hospital  which  has  qualified  for  special 
treatment  under  the  Medicare 
prospective  payment  system  as  a  sole 
community  hospital  and  has  not  given 
u|>  that  dassification  is  exempt. 

(4)  Hospitals  outside  the  U.S.  A 
hospital  is  exempt  if  it  is  not  located  in 
one  of  die  SO  states,  the  District  of 
Columbia  or  Puerto  Rico. 

(3)  Billed  charges  and  set  rates.  The 
allowable  costs  for  authorized  care  in 
alt  hospitals  not  subject  to  the 
CHAMPUS  DRG-based  payment  system 
or  the  CHAMPUS  mentd  heaWi  per 
diem  payment  system  shaU  be 
determined  on  ttie  basis  of  bHIed 
diarges  or  set  rates.  Under  this 
procedure  tfie  allowable  costs  may  not 
exceed  the  lower  of: 
*        •        •       *        « 

liadaByauBi, 

AkermHeOSDFederat  Renter  Liaison 
Officer.  DtpaiimaU  ofD^g/ue. 
May  2A,  MM. 

[FR  Doc.  88-12388  Piled  e-2-88r  8:45  am] 
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lOOD  Rsgulatton  6010>«1 

Chdiian  Haanti  and  Uwflcai  PragrwB  of 
tfw  umfomtad  SarvfCM  (CHAMPUS); 
Updating  CHAMPUS  PravaHns 
Charges 


r  Office  of  the  Secrelary.  DOD. 
*CTKMr  Proposed  amendment  of  mfe. 


:ThiB  proposed  i 
>  the  oompsehsosive  CHAIia>US 
Regttlalion.  DOD  «eiO.S-«  (32  CH4  Pwt 


199),  to  allow  the  Seoelary  of  Defease 
increased  flexifaility  icgardmg  the  t 
of  updates  to  the  prevailing  chaise 
levels  which  limit  the  amounts  which 
are  payable  under  CHAMPUS  for 
professional  services.  This  levisioais  in 
accordance  wf^i  55  US.€.  14l79(hf(2), 
which  permits  the  Sscjetsty  to  adjust 
the  base  period  for  calculation  of 
prevailing  charges  as  frequently  as  he 
considers  appropriate. 
DATES:  Written  public  coraaients  mast 
be  received  on  or  before  July  5, 1988. 
AOORESS:  Send  comments  to  Office  of 
the  Civilian  Health  and  Medical 
Program  of  the  Unifbnned  Services 
(OCHAMPUS).  Office  of  Program 
Development,  Aurora,  CO  00045-0900. 

For  copies  of  the  Federal  Register 
containing  this  notice,  contact  die 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 
Washington,  DC  20402,  (202)  783-323& 

The  charge  for  the  Federal  Register  is 
$1.50  for  each  issue  or  for  each  group  of 
pagPH  as  actually  bomid,  payabk  by 
check  or  money  order  to  the 
Superintendent  of  Documents. 
FPU  mwiim  iiii  owmncii  cowtacc 
Charles  Gallegos.  Chief,  Office  of 
Program  Dci^opaient,  OCHAMPUS, 
tefepbcne  (303)  361-3106. 

To  ebtam  copies  of  this  document,  see 
the  "Adfkess"  section  stMve. 
sti^rLCMEirrAitv  mromumoM: 

I.  Background 

A.  ^uiunary 

CHAMPUS  rcimbarscs  professional 
services  based  on  the  allowable  charge 
method,  in  which  reimbursement  is 
based  on  the  lower  of:  (1)  The  billed 
charge  for  a  service,  ar(2)  die  ptevailiag 
charge  level  that  does  not  exceed  the 
80th  percentile  of  billed  charges  for 
similar  services  ia  the  saoM  locality 
during  a  base  period. 

Section  ia7fi(b)(;^  Chapter  55.  Tide 
10,  United  States  Code,  permits  th» 
Secretary  to  adjust  the  base  period  for 
calculation  of  prevailing  charges  "as 
fiequently  as  he  cooaidera  appropriate." 
The  CHAMPUS  Regulation  currently  is 
less  permissive  than  the  Statute, 
requiring  that  the  base  period  shall  be 
adjusted  annually,  which  means  that 
prevailing  charges  are  updated  on  an 
annual  basis. 

The  Congressiooat  intent  behind  the 
current  statutory  provision  is  that  DOD 
have  ttie  ffexibifity  to  determfoa  how 
often  to  update  the  prevaiBng  charge 
levels  barad  on  alt  relevant 
circumstances.  The  m^or  relevant 
circumstances  that  should  be  taken  into 
account  relate,  to  the  need  to,  on  the  one 
hand,  responsibly  constrain  program 


r' 
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cost  growth,  and  on  the  other  hand, 
maintain  payment  levels  adequate  to 
assure  the  availability  of  services  to 
CHAMPUS  beneficiaries. 

Full  consideration  of  both  types  of 
circumstances  in  determining  tiie 
fi%quency  of  prevailing  charge  updates 
should  tcdce  into  account  such  factors  as 
the  rate  of  medical  cost  inflation.  At 
times  of  high  physician  cost  inflation,  it 
is  more  important  to  have  frequent 
updates  so  as  to  keep  payment  rates 
hi^  enough  to  maintain  very  broad 
provider  availability.  At  times  of  low 
physician  cost  inflation,  however, 
frequent  updates  may  have  the  effect  of 
unnecessarily  raising  program  costs  by 
increasing  payments  even  if  not  needed 
to  maintain  very  widespread  provider 
availability. 

The  current  practice  of  automatic 
annual  updates  of  the  prevailing  charge 
levels  is  not  necessarily  reflective  of  the 
most  reasonable  and  appropriate 
balance  between  the  two  objectives  of 
assuring  broad  provider  availability  and 
responsibly  monitoring  cost  growth. 
Thus,  it  would  appear  reasonable  and 
appropriate  for  DOD  to  have  the 
flexibility  to  make  the  decision  based  on 
the  actual  circumstances  presented. 

None  of  this  should  be  mistaken  as 
hinting  a  weakened  DOD  commitment  to 
assiuing  for  CHAMPUS  beneficiaries 
the  availability  of  a  very  broad  range  of 
physicians  and  other  providers  who  will 
be  perfectly  willing  to  accept 
CHAMPUS  allowable  payment  rates 


and  will  not  "balance  bill"  beneficiaries 
for  any  unallowed  balances.  CHAMPUS 
now  has  a  remarkable  record  in  this 
regard,  achieving  an  extraordinarily 
high  level  of  provider  claims  paid  as 
billed.  In  fact,  it  is  estimated  that  only 
about  four  percent  of  all  dollars  billed 
for  professional  services  provided  to 
CHAMPUS  beneficiaries  are  subject  to 
balance  billing  of  beneficiaries.  DOD 
intends  to  maintain  an  excellent  record 
in  this  regard. 

Thus,  to  summarize,  the  proposal  to 
build  into  the  regidation  the  same 
flexibility  as  Congress  established  in  the 
statute  is  intended  to  permit 
consideration  of  all  relevant  factors 
before  any  changes  are  made  to  the 
prevailing  charge  levels. 

The  proposed  amendment  aflects 
§  199.14(f)(l)(i)(B)(2)  of  the  CHAMPUS 
regulation  as  it  appears  in  the  Code  of 
Federal  Regulations,  Title  32.  The 
corresponding  citation  in  the  DOD 
directives  system  is  DOD  6010.8-R, 
Chapter  14,  Section  F.4(l)(b)2. 

n.  Other  Required  Information 

A.  Paperwork  Reduction  Act 

This  notice  does  not  impose 
information  collection  requirements. 
Therefore,  it  does  not  need  to  be 
reviewed  by  the  executive  authority  of 
the  Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501-3511). 


m.  Regulatory  Procedures 

This  proposed  rule  is  not  a  major  rule 
for  the  purposes,  of  Executive  Order 
12291  of  Februaiy  17, 1981.  As  required 
by  the  Regulatory  Flexibility  Act  it  is  . 
hereby  certified  that  this  proposed  rule 
will  not  have  a  significant  impact  on 
small  business  entities. 

List  of  Subjecto  in  32  CFR  Part  199 

Claims,  Handicapped,  Health 
insurance.  Military  personnel. 

Accordingly,  32  CFR  Part  199  is 
proposed  to  be  amended  as  follows: 

PART  199-[AMENDED] 

1.  The  authority  citation  continues  to 
read  as  follows: 

Authority:  10  U.S.C  1079, 1086;  5  U.S.C  301. 


S  199.14    [Amended] 

2.  Section  199.14(f)(l)(i)(B)(2)  is 
revised  to  read  as  follows: 

(2)  The  base  period  shall  be  a  period 
of  12  calendar  months  and  shall  be 
adjusted  at  least  once  a  year,  unless  the 
Director,  OCHAMPUS,  determines  that 
a  different  period  for  adjustment  is 
appropriate  and  publishes  a  notice  to 
that  effect  in  the  Federal  Register. 
***** 

Linda  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
May  26, 19e& 

[FR  Doc.  88-12309  Filed  6-2-88;  8:45  am] 

BILUNG  CODE  M10-01-H 


Reader  Aids 


Federal  Regbter 
Vol.  53.  No.  107 
Friday.  June  3,  VMS 


INFORMATION  AND  ASSISTANCE 


Federal  Registar 

Index,  finding  aids  &  geneAl  information  523-5227 

Public  inspection  desk  523-5215 

Corrections  to  published  documents  523-5237 

Document  drafting  information  523-5237 

Machine  readable  documents  523-5237 

Cod*  of  Federal  Regulation* 

index,  finding  aids  &  general  information  523-5227 

Printing  schedules  523-3419 

Laws 

Public  Laws  Update  Service  (numbers,  dates,  etc.)       523-664^ 

Additional  information  523-5230 

Presidential  Documents 

Executive  orders  and  proclamations  523-5230 

Public  Papers  of  the  Presidents  523-5230 

Weekly  Compilation  of  Presidential  Documents  523-5230 

The  United  State*  Government  Manual 

General  information  523-5230 

Otfier  Service*  • 

Data  base  and  machine  readable  specifications  523-3408 

Guide  to  Record  Retention  Requirements*  523-3187 

Legal  staff  523-4534 

Ubrary  523-5240 

Privacy  Act  Compilation  523-3187 

Public  Laws  Update  ^rvice  (PLUS)  523-6641 

TDD  for  the  deaf  523-5229 


FEDERAL  REGISTER  PAGES  AND  DATES.  JUNE 

1 9879-20088 1 

20089-20274 2 

20275-20504 3 


CFR  PARTS  AFFECTED  DURING  JUNE 

At  Hie  end  of  each  month,  the  Office  of  the  Federal  Register 
publishes  separately  a  Liq|t  of  CFR  Sections  Affected  (LSA).  which 
Ksts  parts  and  sections  aftoded  t^  documents  published  since 
the  revision  date  of  each  tMe. 


.19933 


7  CFR 

28 

20089 

58. 

™. 20275 

250 

20418 

405 

20278 

440 

20279 

713 

20280 

770 _. 

20280 

987 

19879 

989 

19680 

998 

20290 

1413 20280 

1421 „  20280 

1425 

19882 

1470 

20280 

2003 

20090 

Proposed  Rules: 

401 ,. 

.20331-20333 

905 ., 

20121 

928 

20121 

1446 

..- 19923 

1944 

19924 

•«FR 

274a. f.... 

20086 

9CFR 

92 ..™.- 20306 

331 u 

20099 

381 „ 

20099 

10  CFR 

625 „ 

20508 

Proposed  RutoK 

2 „... 

20335 

50 

19930 

12  CFR 

606 

19884 

704 

20122 

14  CFR 

39 

20101 

71 

.20102,20414 

91 

20103 

95 

20264 

135....„ 

20264 

Proposed  Rules: 
Ch.  1 

20124 

39 

20414 

73 

20125 

75 

20126 

16  CFR 

444 

19893 

Propoeod  Rules: 

13 19930,  20127,  20131 


19  CFR 

132 


177.. 


20  CFR 


PropoMd  RuIm: 
205 


.20136 


21  CFR 

193 

20307 

561 

20307 

175 

176 . 

_ 20335 

„.  20335 

177 

20335 

178„ 

1010 

24  CFR 

8 

201 

203 

„„ 20335 

.....  ,  ...20137 

.. 20216 

19897 

..19897 

234 

„ 19697 

885. 

19899 

596.. 


.20566 


25  CFR 

Propeaod  RuteK 

61 


.20335 


26  CFR 

1 20308 

602 20308 


.20337 


30  CFR 

904 

Proposed  Rules: 

918.... „ 

936.. 
944.. 


.19903 


20338 

.-19934 
.20338 


31  CFR 

565 


.20566 


32  CFR 

285 „ 

ProposM  Rims: 

199 


19905 

20576-20592 


.19896 


33  CFR 

100 19906,  20319 

1 1 0 - 2031 9 

1 1 7 20320 


,...20338 
....20339 
,...20339 


110... 
162- 
165... 


11 


Federal  Regteter  /Vol.  53.  No.  107/  Friday.  June  3. 1988  /  Reader  Aids 


37CFR 

PnipoMd  RuIm: 


201.    

........ 20347 

40CFR 

52. ... 

._ 203121 

180._. 

261 „ 

52 

— 19907,20322 

20103 

r 

20347 

60 ; — '. 20139 

81 20139 

228. : 19934 

261 20140,  20350 

763.. 


4icnt 

PropoMd 
101-41.... 

M^ 

19946 

42CHI 

431 

20448 

435 

440.    .„ 

20448 

20448 

442. 

483 

....20448 

20448 

435. _ 

440.™    ...^ 

RutM: 

..- 19950 

19950 

441 

43CFR 

PropOMd  Rutaft 

11 ... 

19950 

20143 

44CFfi 

64   

.19907.  19909 

4SCFR 

niMiiiiM-ii 
r  lufiuwu 

670 

rum: 

19964 

661. 


,..,19971 


LIST  OF  PUBLIC  LAWS 

Note:  Nopubiic  bills  wtiidi 
have  becoine  law  wrare 
received  by  the  Office  of  the 
Federal  Register  for  irtdusion 
in  toda/»  LM  of  PwMc 
Law*. 

Last  List  May  2S,  1988 


47CFR 

73 19912.  19913 

rTopoMd  Rutet: 

1 .— 201 46 

25. 20146 

73 19964-19966 


48  cm 

Prapoaad  RutaK 

215. ^_. 

252. .. 


.19966 
.19966 


49CFR 

30-.- 1,9914 

566 - 201 19 


.20147 


383- 


391- 
392.. 


1002.. 


20147 

20147 

1£ 


50CFR 

23 


253- 


301..-. 
661__, 
672-:- 


19919 

20323* 

20327 

20119 

19921 


Just  Released 


Code  of 
Federal 
Regulations 

Revised  as  of  AprH  1, 1988 


Quantity        Volume 


Title  17— Commodity  and  Securities  Exchanges 
(Parts  1-199)  Stocl<  No.  869-004-00054-5 

Title  21— Food  and  Drugs 
(Parts  100-169)  Stock  No.  869-004-00067-7 

(Parts  200-299)  Stock  No.  869-004-00069-3 

(Parts  600-799)  Stock  No.  869-004-00072-3 

(Parts  800-1299)  Stock  No.  869-004-00073-1 

(Part  1300-End)  Stock  No.  869-004-00074-0 


A  cuinulativ«  ctMdiM  o(  CFR  issuances  a|)pears  «very  Monday  in  tha.  Federal  Register  m  ttte  Reader  Aids 
section.  In  addition,  a  ctwcklist  o(  current  CFR  volumes,  comprising  a  complete  CFR  set.  appears  eacti  montti 
m  the  LSA  (List  o(  CFR  Sections  Affected). 


Price 

$14.00 

14.00 

5.00 

7.50 
16.00 

6.00 
Total  Order 


Amount 


Please  do  not  detach 


Order  Form 


Enciosod  find  $_ 


Mai  to:  Superintendent  of  Documents,  U.S.  Government  Printing  Office,  Washington.  D.C.  20402 


.  Uak«  check  or  money  order  payatjie 


to  Supaiintendeni  o(  Documents.  (Please  do  not  send  cash  or 
stMnpa).  Indude  an  addMonai  25%  lor  foreign  mailing. 


Ctaig*  to  my  D^art  AooGunl  Nb. 

I  I  I  I  I  I  M-D 

Order  No. 


MS4* 


m 


Please  send  me  the  Code  of  Federal  Regtitationc  publications  I  have 
selected  above.  j 

Name— First,  Last  I 


OvdNCMtOnlmOnly 
Total  charges  $ 


Credit 
Card  No 


II 

1    1    1    1     1     1     1 

1     1     1     1     1         1    1     1     1     1     1              1 

street  address 

^'11 

1             1         1 

II                           1     1     1     1                  1 

umpany  name  or  ad 

1     1     1     1     1     1     1 

diticnal  address  line 
1     1     1     1     II 

1     1     1    1     1     1     1         1     1     1     1     1     1     1 

City 

111                    II 

State       ZIP  Code 
1     1    1     1              1                       II 

(or  Country) 

11         III                   II          II 

1         1         1    1                   -    1                  1 

PLEASE  PRINT  Ofl 

i 

TYPE 

.  Fill  in  the  boxes  below 


n 


Expiration  Date  ■ — ■ — i — i — ■ 
Month/Year        I    I    I    l_l 


For  Office  Use  Only. 

Quantity 

Charges 

Enclosed 

To  be  mailed 

Subscriptions 

Postage 

Foreign  handling 

MMOB 

OPNR 

UPNS 

Discount 

Refund 

/OL 


ISS 


988 


UMI 


6-6-88 
Vol.  53 


No.  108 


Monday 
June  6,  1988 


United  States 
Government 
Printing  Office 

SUPERINTENDENT 
OF  DOCUMENTS 
Washington,  DC  20402 


OFFICIAL  BUSINESS 
Penalty  for  private  use.  $300 


*JK*j|c******«******5- DIGIT      -48106 

O    FR   SERIfl3003    NOV       SS      R 

SERIALS    PROCESSING 

UN IV   MICROFILMS    INTL 

300   N   2EEB   RD 

ANN    ARBOR  MI       -48106 


SECOND  CLASS  NEWSPAPER 

Postage  and  Fees  Paid 

US  Government  Printing  Office 

(ISSN  0097-6326) 


6-6-88 

Vol  53       No.  108 
Pages  20595-20806 


Monday 
June  6,  1988 


Bdefinga  on  How  To  Um  tbe  FedocaJ  Register— 
For  iitfomiation  on  bri^ngi  in  WashingHm,  DC,  Kansas 
City.  MO.  and  New  Yoili  Qty  and  SpaikiU.  NY.  tee 
announcement  on  the  inside  cover  of  this  Issue. 


BEST  COPY  AVAILABLE 


n 


Federal  Register  /  Vol.  53.  No.  108  /  Moiiday,  June  6.  1966 


FEDERAL  REGISTER  Published  daily,  Monday  throu^  Friday, 
(not  published  on  Saturdays,  Sundays,  or  on  onidal  holidays), 
by  the  Office  of  the  Federal  Register,  National  Archives  and 
Records  Administration.  Washington,  DC  20406,  under  the 
Federal  Register  Act  (49  SUt  500,  as  amended:  44  U.&C  Ch. 
IS]  and  the  regulations  of  tha  AdministratiYe  Committee  of  the 
Federal  Register  (1  CFR  Ch.  I).  Distribution  is  made  only  by  the 
Superintendent  of  Documents,  U.S.  Government  Printing  Office, 
Washingtoa  DC  20402. 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by    ' 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect  documents  required  to  be 
published  by  act  of  Congress  and  other  Federal  agency 
documents  of  public  interest  Documents  are  on  file  for  public 
inspection  in  the  Office  of  the  Federal  Register  the  day  before 
they  are  published,  unless  earlier  filing  is  requested  by  the 
issuing  agency. 

The  Fedard  Register  will  be  furnished  by  mail  to  subscribers 
for  $340J)8  per  year,  or  tlTOJX)  for  9  months  in  paper  form,  or 
$18&00  per  year,  or  $04.00  for  6  months  in  microfiche  fonn, 
payable  in  advance.  The  charge  for  individual  copies  is  $1.50 
for  each  issue,  or  $1.50  for  each  group  of  pages  as  actually 
bound.  Remit  check  or  money  order,  made  payable  to  the 
Superintendent  of  Documents,  U.S.  Government  Printing  Office, 
Washington.  DC  20402.  or  chaige  to  your  GPO  Deposit  Account 
or  VISA  or  Mastercard. 

There  are  no  restrictions  on  the  republication  of  material 
appearing  in  the  Federal  Registar. 


How  To  Qts  TUa  Pubiicstioa:  Use  the  volume  number  and  the 
page  number.  Example:  53  FR  1234S. 


SUBSCRIPTIONS  AND  COPIES 

PUBLIC 
SubeuiptioDK 

Paper  or  fiche  202-783-3239 

Magnetic  tapes  27S-S328 

Problems  with  public  subscriptions  275-3064 

Single  oopiea/back  copies: 

Paper  or  fiche  7SS-4238 

Magnetic  tapes  27S-8S2t 

Problems  with  public  single  copies  27S-3060 

FEDERAL  AGENCIES 
Siibaoi|>tioiis: 
Paper  or  fiche  S29-S24A 

Magnetic  tapes  278-3321 

Problems  with  Federal  agency  subscriptions  523-SZ40 

F«  olk«  >s>>|*Mtiu  ourabeft.  tea  IW  Readar  Akb  lactiM 
at  Ike  Md  of  this  iMue.  • 


THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 


FOB: 


Any  patson  who  uses  tlie  federal  Register  and  Code  of 
Federal  Regnlations. 

WHO:       The  Office  of  the  Federal  Register. 

tVHATi     Free  publia>  briefings  (approxlmateiy  3  hours)  to  present: 

1.  The  teoatatory  process,  with  a- focus  on  the  Federal 
Register  system  and  the  public's  role  in  the 
deveiopaient  of  regulations. 

2.  The  raladonship  between  llie  Federal  Register  and  Code 
'    of  Federal  Regulations. 

9.  The  isqiortant  elements  of  typical  Federal  Register 

documents. 
4.  An  inttodttction  to  tlie  finding  aids  of  the  FR/CFR 

systeoL 

WHY:        To  provide  the  public  with  access  to  infomution 

necessary  to  research  Federal  agency  regulations  which 
directly  affect  diem.  There  will  be  no  discussion  of 
specific  agency  regulations. 


KANSAS  CITY,  MO 

WHEN: 

June  ID:  at  9Mi  a.m. 

WHERE: 

Room  147-14& 

Federal  Building. 

601  East  12th  Street 

Kansas  City,  MO 

RESERVATIONS:  Call  the  St  Louis  Federal  Information 

. 

Centen 

Missouri: 

1-80O-392-7711 

Kansas: 

l-«XM3Z-2934, 

NEW  YORK.  NY 

WHEN: 

June  13:  at  1.-00  pjn. 

WHERE: 

Room  305C 

28  Federal  Plaza, 
New  York,  NY 
RESERVATIONS:  Call  Ariene  Shapiro  or  Stephen  Colon  at 
the  New  York  Federal  Information  Center, 
212-264-48ia 


WHEN: 
WHERE: 


RESERVATIONS: 


SPARKILL.  NY 

Jime  14:  at  9:30  a.m. 

Lougheed  Library; 

St  Thomas  Aquinas  College, 

Route  34a 

^larkiU,  NY 

Call  Olive  Ann  Tamborelle, 

S14-359-eS0a  ext  291 


WASHINGTON,  DC 

WHEN:    lone  18:  at  9M)  a.m. 
WHERE:    Office  of  the  Federal  Register, 
First  Floor  Conference  Room, 
1100  L  Street  NW.,  Washington,  DC 
RESERVATIONS:  Maxine  IliU,  202-523-3220 


Contents 


m 


Federal  Register 
Vol.  53,  No.  108 
Monday.  )une  8,  1808 


Agricultural  Maricellng  Service 

RULES 

Avocados  grown  in  South  Florida.  20599 
Lemons  grown  in  California  and  Arizona,  20599 

Agriculture  Department 

See  Agricultural  Marketing  Service;  Animal  and  Plant 
Health  Inspection  Service;  Federal  Greun  Inspection 
Service;  Food  and  Nutrition  Service;  Forest  Service 

Animal  and  Plant  Health  Inspection  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Genetically  engineered  plants;  field  test  permits — 
Tobacco  plants,  20663 
Tomato  plants,  20664,  20665 
(2  documents) 
Genetically  engineered  organisms  for  release  Into 

environment:  permit  applications,  20666 
Meetings: 
Foreign  Animal  and  Poultry  Diseases  Advisory 

Committee,  20667 
National  Poultry  Improvement  Plan  General  Conference 
Committee.  20666 

Arts  and  HumanWes,  National  Foundation 

See  National  Foundation  on  the  Arts  and  the  Humanities 

Coast  Guard 

RULES 

Anchorage  regulations: 

California,  206^7 
Vessel  docmnentation  and  measiwement: 

Measurement  functions;  authority  delegation,  20619 
Vessels;  anchor  requirements,  20623 

PRO«>OSEO  RULES 

Anchorage  regulations: 

California,  20652 
Merchant  marine  officers  and  seamen: 

Pilot  licensing,  20654 
Ports  and  waterways  safety: 

Santa  Catalina  Island.  CA;  regulated  navkation  area. 
20653 

Commerce  Department 

See  International  Trade  Administration;  Minority  Business 
Development  Agency;  National  Bureau  of  Standards; 
National  Oceanic  and  Atmospheric  Administration 

Comptroller  of  the  Currency 

RULES 

Organization,  functions,  and  authority  delegations: 
Deputy  Chief  Counsel  (Operations]  et  al.,  20611 

Defense  Department 

RULES 

Acquisition  regulations: 
Contract  or  subcontract  awards  fa  excess  of  $25,000  to 
Defense  contractors  subject  to  on-site  inspection 
under  Intermediate  Range  Nuclear  Forces  Treaty; 
denial  of  prohibition,  20631 


Contracting  with  small  disadvantaged  business  concerns, 
historically  black  colleges  and  universities,  and 
mfaority  institutions,  20626 

Patents,  data,  and  copyrights — 
Correction,  20632 

Economic  Regulatory  Administration 

NOTICES 
Consent  orders: 

Stance  Petit>leum,  Inc.,  20676 
Natural  gas  exportation  and  importation: 

Premier  Enterprises,  Inc.,  20677 

Energy  Department 

See  also  Economic  Regulatory  Administration;  Federal 

Energy  Regulatory  Commission 
NOTICES 
Meetings: 

Health  and  Environmental  Research  Advisory  Committee, 
20677 

International  Energy  Agency  fadustry  Supply  Advisory 
Group,  20676 

Environmental  Protection  Agency 

RULES 

Water  pollution  control: 
State  and  Federal  404  programs;  revisions,  definitions  and 
permit  exemptions,  20764 
PROPOSED  RULES 

Air  programs: 
Stratospheric  ozone  protection;  af^rafatment  of  beseline 
consumption  and  production  rights 
Correction,  20718 
Air  quality  planning  purposes;  designation  of  areas: 
Nonattainment;  alternative  policy  proposals  pursuant  to 
Mitchell-Cmite  AmraidmenL  20722 
Hazardous  waste: 
Land  disposal  facilities;  delay  of  closure  period,  20738 

NOTICES 

Air  quality;  prevention  of  significant  deterioration  (PSD): 
Permit  determinations,  etc. — 
Region  IX,  20684  > 

(2  dociunents) 
Health  risk  assessment;  guidelines,  etc.: 

Thyroid  follicular  cell  carcinogenesis,  20685 
Toxic  and  hazardous  substances  control: 
Chemical  testing — 
Data  receipt,  20685 

Executive  Office  of  the  President 

See  Presidential  Documents;  Trade  Representative.  Office  of 
United  States 

Export  Administration 

5ee  International  Trade  Administration 

Family  Support  Administration 
See  Refugee  ResetUement  Ofiice 


rv 


Federal  Reggter  /  Vol.  53.  No.  108  /  Monday.  June  6.  1988  /  Contents 


Fedeial  Register  /  Vol.  53.  No.  108  /  Monday.  June  6.  1988  /  Contents 


Fann  CredH  Administration  j 

PROPOSED  RULES  | 

Farm  credit  system:  ' 

Credit-related  forms  of  insurance;  authority  to  sell  to 

members-borrowers,  20647 
System  institutions;  organization,  disclosure  to 
shareholders,  etc.,  20637 
NOTICES 
Meetings;  Sunshine  Act  20717 

Federal  Communications  Commission 

RULES 

Radio  stations;  table  of  assignments: 

Illinois.  20624,  20625 
(2  documents] 

Indiana.  20625 

Michigan.  20625 

Missouri,  20626 

Oklahoma,  20628 
PROPOSED  RULES 
Radio  stations;  table  of  assignments: 

Georgia,  20658 

Kentucky,  20659 

Federal  Deposit  Insurance  Corporation 

NOTICES 

Meetings;  Sunshine  Act,  20717 

Federal  Emergency  Management  Agency 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 
20686 

Federal  Energy  Regulatory  Commission 

NOTICES 

Natural  gas  certificate  filings: 

Tennessee  Gas  Pipeline  Co.  et  aU  20678 
Applications,  hearings,  determinations,  etc.: 

ARCO  Oil  &  Gas  Co.  et  al..  20680 

Great  Lakes  Gas  Transmission  Co.,  20681 
(2  dccuments] 

High  Island  Offshore  System.  20682 

High  Island  Offshore  System  et  al.,  20682 

Mid  Louisiana  Gas  Co.,  20682 

Natural  Gas  Pipeline  Qs.  of  America,  20682 

Raton  Gas  Transmission  Co.,  20683 

Texas  Gas  Transmission  Corp.,  20683 

Trunkline  Gas  Co.,  20683.  20684 
(2  documents) 

Federal  Grain  Inspection  Service 

PROPOSED  RULES 
Grain  standards: 
Lentils,  20636 

Federal  Home  Loan  Banit  Board 

RULES 

Federal  Savings  and  Loan  Insurance  Corporatiotu 

Miscellaneous  conforming  and  technical  amendments, 
20611 
NOTICES 
Receiver  appointments: 

Alliance  Savings  &  Loan  Association.  20686 

Bluebonnet  Savings  Association  of  Texas,  20687 

Briercroft  Savings  Association,  20686 

Cameron  County  Savings  Association,  20686 

Cardinal  Savings  Bank  Inc..  20686 

City  Savings  &  Loan  Association,  20686 


Colorado  County  Federal  Savings  &  Loan  Association, 

20687 
Lamar  Savings  Association,  20687 
Security  Savings  &  Loan  Association,  20687 
Stockton  Savings  Association.  20687 
Universal  Savings  &  Loan  Association.  20686 
Applications,  hearings,  determinations,  etc.: 
Danielson  Federal  Savings  &  Loan  Association,  20887 

Federal  Maritime  Commission 

NOTICES 

Freight  forwarder  licenses: 

.  Alomar  Transport,  Inc..  et  al.,  20687 

Federal  Register  Office 

NOTICES 

[Editorial  Note:  For  list  of  Acts  requiring  publication  in  the 
Federal  Register,  see  Reader  Aids  section  at  the  end  of 
this  issue.] 

Federal  Register,  Administrative  Committee 

See  Federal  Register  Office 

Fish  and  WiidWe  Service 

NOTICES 

Endangered  and  threatened  species  permit  applications, 

20603 
Marine  mammal  permit  applications,  20683    . 

Food  and  Drug  Administration  -^ 

NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 

Blood  Products  Advisory  Committee,  20687 
Food  additive  petitions: 

American  Cyanamid  Co^  20686 
Human  drugs: 

Patent  extension;  regulatory  review  period  determinations 
Ucephan;  correction.  20718 
Medical  devices;  premarket  approval: 

Fluoro-Cep  Estrogen;  correction,  20718 

Medtronic  Prime  Coronary  Balloon  Dialation  Catheter,    ... 
correction,  20718 

Medtronic  Synchromed  Infusion  System;  correction,  20718 

Food  and  Nutrition  Service 

RULES 

Food  distribution  program:  . 

Donation  of  food;  credit  to  distributor's  accounts  and  use 
of  value-pass-through  systems,  20597 

Forest  Service 

NOT«ES 

National  forest  land  and  resource  management  planning, 
20667 

Health  and  Human  Services  Department 

See  Food  and  Drug  Administration:  National  Institutes  of  -  . 
Health:  Refugee  Resettlement  Office;  Social  Security 
Administration 

Housing  and  Urt>an  Development  Department 

RULES 

Lead-based  paint  hazard  elimination,  20790 

PROPOSED  RULES 

Mortgage  and  loan  insurance  programs: 
Multifamily  subsidized  projects;  certification  and 
recertification  and  subsidy  billing;  computer 
automation  of  data,  20649 


NOTICES 

Agency  information  collection  activities  under  OMB  review, 
20692 

Interior  Department 

See  Fish  and  Wildlife  Service;  Land  Management  Bureau; 
Surface  Miniflg  Reclamation  and  Enforcement  Office 

internal  Revenue  Service 

RULES 

Income  taxes:  .  < 

Net  worth  accounting  method  use;  transition  rules  for 

qualified  business  units.  20614 
Qualified  business  unit  definition.  20612 
Safe-haven  interest  rates  and  rental  charges  for 
commonly  controlled  taxpayers 
Correction.  20718 
PROPOSED  RULES 
Cooperative  housing  corporations 

Correction.  20719 
Income  taxes: 
Net  worth  accounting  method  use;  transition  rules  for 

qualified  business  units;  cross  reference.  20651 
Qualified  business  unit  definition;  cross  reference.  20650 
Temporary  employment;  information  reporting  and  backup 
withholding' 
Correction.  20719 
NOTICES 
Income  taxes: 
Electronic  filing  program  (1989);  Forms  1040. 1040A  and 
1040EZ  returns.  20716 
Organization,  functions,  and  authority  delegations: 
Division  Chiefs;  correction.  20719 

International  Trade  Administration 

NOTICES 

Export  trade  certificates  of  review.  20673 
Interstate  Commerce  Commission 

NOTICES 

Rail  carriers: 
Waybill  data;  release  for  use.  20693 

Justice  Department 

See  also  National  Institute  of  Corrections 

NOTICES 

Agency  information  collection  activities  under  OMB  review. 

20694 
Pollution  control;  consent  judgments: 
East  Chicago  Sanitary  District  et  al.,  20695 

Land  Management  Bureau 

NOTICES 

Public  land  and  resources;  planniiig,  programming,  and 

budgeting.  20667 
Withdrawal  and  reservation  of  lands: 
Wyoming;  correction,  20718 

Minority  Business.  Development  Agency 

'NOTICES 

Business  development  center  program  applications: 
Louisiana,  20674 

National  Aeronautics  and  Space  Administration 

NOTICES 

Agency  information  collection  activities  under  OMB  review. 
20695,20696 
(2  documents) 


Meetings: 
Wage  Committee,  20696 

National  Archhres  and  Records  Administration 
See  Federal  Register  Office 

National  Bureau  of  Standards 

NOTICES 

Grants;  availability,  etc.: 
Fire  research  program,  20675 

National  Foundation  on  the  Arts  and  the  Humanities 
Nonccs 

Meetings: 
Humanities  Panel,  20696 

National  Highway  Traffic  Safety  Administration 

PROPOSED  RULES 

Motor  vehicle  safety  standards: 

Glazing  materials;  petition  denied,  20659 
NOTICES 

Motor  vehicle  safety  standards;  exemption  petitions,  etc.: 
Goodyear  Tire  ft  Rubber  Co.,  20714 

National  institute  of  Corrections 

NOTICES 
Meetings,  20695 

National  Institutes  of  Health 

NOTICES 

Meetings: 
National  Cancer  Institute,  20688 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management 
Pacific  coast  groundfish,  20634 

PROPOSED  RULES 

Fishery  conservation  and  management: 
Domestic  fishing  vessels,  mandatory  carriage  of 
observers,  20661 

National  Science  Foundation   - 

NOTICES 

Grants;  availability,  etc.: 
Federal  Demonstration  Project  Phase  11  Solicitation,  20697 

Nudear  Regulatory  Commission 

RULES 

Production  and  utilization  facilities;  domestic  licensing: 
Backfitting  process  for  power  reactors;  safety 
requirements,  economic  costs,  etc.,  20603 

NOTICES 

Meetings: 

Nuclear  Waste  Advisory  Committee,  20699 
Applications,  hearings,  determinations,  etc.: 

Alabama  Power  Co.,  20700 

Boston  Edison  Co.,  20702 

General  Public  Utilities  Nuclear  Corp.,  20702 

Toledo  Edison  Co.  et  al.,  20704 

Transnuclear,  Inc.,  20704 

Yankee  Atomic  Electric  Co.,  20704 

Office  of  United  States.  Trade  Representative 
See  Trade  Representative.  Office  of  United  States 


VI 
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Proildontiol  Pocumonto 

AOMNOSTRATIVC  OROCRS  i  .       *   - 

United  Nations  Good  Offices  Mission  to  A^anistan  artd 
Palcistan:  air  transport  services  (Presidential 
Determination  No.  88-15  of  May  ZO.  1988).  20595 

Piib8c  Hoatth  Servico 

See  Food  and  Drug  AdministrationE  National  bstitvtes  of 
Health 

Rofugoo  Rooetttomont  Offico 

NOTICES  j' 

Grants;  availabiiity,  etcj 
Social  services  for  refugees  and  Cuban/Haitian  eatnntK 
State  allocations,  20688 

Resoarch  and  Spodai  Programs  Administration 

NOTICES 

Hazardous  materials: 
Inconsistency  rulings,  etc. — 
Missouri.  20736 

Socuritios  and  Exctiange  Commission 

NOTICES 

Self-regulatory  organizations;  proposed  rule  changes: 
American  Stock  Exchange,  Inc.,  et  aL,  20706 
National  Association  of  Secmities  Dealers,  faic,  20708 

Applications,  hearings,  detefminations,  etc.: 
American  Home  Acceptance  Corp.,  20706 
GW  Utilities  Ltd.,  20710 
Victorian  Public  Authorities  Finance  Agency,  20712 

Sodai  Security  Administration     j 

NOTICES 

.  Social  security;  foreign  isnurance  or  pension  systems: 
France.  2QG92 

State  Departmont 

NOTICES 

Meetings: 
International  Law  Advisory  Committee,  20713 

Surface  Mining  Reclamation  and  Enforcement  OMce 

NOTICES 

Agency  information  collection  activities  under  0MB  review, 
20693 

Trade  Representative,  Office  of  United  States 

NOTICES 
Japan: 
Fresh  oranges  and  orange  jitice;  restrictions  on  imports. 
20706 

Transportation  Dopartment 

See  also  Coast  Qiard;  National  Hi^way  Ttaffic  Safety 
Administration;  Research  and  Special  Programs 
Administration;  Urban  Mass  Transportation 
Administration  i 

Noncts  ! 

Aviation  proceedings: 
Certificates  of  public  convenience  and  necessity  and 

foreign  air  carrier  permits:  weelcly  applications,  20714 
Standard  foreign  fare  level — 
,       Index  adjustment  factor,  20714 

Treasury  Deportment 

See  also  Comptroller  of  the  Currency;  Internal  Revesne 
Service 


NOTICES 

Agency  information  coUectioa  activities  ander  OMB  review, 
20715 

(2  documents) 
Notes,  Treasury: 
AB-1980  sedes.  2^15 
L-ig03  series,  2071S 

United  States  Institute  of  Peace 

NOTICES 

Meetings;  Simshine  Act,  20717  ' 

UrtMO  Mass  TransportaOon  Adwlnistrallon 

PROPOSED  RULES 

Charter  services,  20660 
Veterans  Administration 

RULES 

Fiduciary  activities: 
Burial  arrangement;  federally  appointed  fiduciary 

authority  on  behalf  of  incompetent  beneficiary,  etc., 

20618 
PROPOSB)  RULES 

Appeals: 
Legal  intons,  law  students,  and  paralegalr,  status;  rules, 
of  practice,  20653 


Separate  Parts  in  This  Issue 

Part  II  

Environmental  Protection  Agency.  20722 

Part  III 

Department  of  Transportation,  Research  and  Special 
Programs  Administration,  20736 

Part  IV 

Environmental  Protection  Agency,  20738 

PartV 

Environmental  Protection  Agency,  20764 

Part  VI 

Department  of  Housing  and  Ui^an  Development,  20790 


Reader  Aids 

Additional  information,  including  k  list  of  public 
laws,  telephone  numbers,  and  fipding  aids,  appears 
in  the  Reader  Aids  section-ertne  end  of  this  issue. 
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The  President 
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Presidential  Documents 


Presideiitial  Determination  No.  88-15  of  May  20,  1988 

Detenmnation  To  Authorize  the  Furnishing  of  Transport 
Services  for  UNGOMAP  Operations  m  Support  of  the  Geneva 
Settlement 


|FR  Doc.  88-12795^ 
Hied  6-2-88;  3.-08  pm) 
Billing  code  3195-01-M 


Memorandum  for  the  Secretary  of  State 

Pursuant  to  the  authority  vested  in  me  by  Section  552(c)  of  the  Foreign 
Assistance  Act  of  1961,  as  amended  ("the  Act"),  I  hereby  determine  that: 

(1)  an  unforeseen  emergency  exists  which  requires  the  provision  of  assistance 
in  amounts  in  excess  of  funds  otherwise  available  for  such  assistance:  and 

(2)  providing  such  assistance  by  immediate  drawdown  of  resources  of  the 
Department  of  Defense  is  important  to  the  national  interest. 

Therefore,  I  hereby  authorize  using  Department  of  Defense  services  to  provide 
air  transport  for  observers  and  equipment  of  the  United  Nations  Good  Offices 
Mission  to  Afghanistan  and  Pakistan  (UNGOMAP)  under  Chapter  6  of  Part  II 
of  the  Act. 

You  are  authorized  and  directed  to  report  to  the  Congress  immediately  and  to 
publish  it  in  the  Federal  Register. 


THE  WHITE  HOUSE, 
Washington.  May  20.  1988. 
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Rules  and  Regulations 


Vd.  53.  Ns.  108 
Monday,  fom  &  1988 


1 '. 


Ttva  ^acfkta  ut  «»  ^OERAL  REGtSlER 
contains  reguiatoiy  dOcwnents  iiauiig 
general  appficabiGty  and  legal  effect  ii»»t 
of  whk*  are  keyed  to  and  codified  in 
the  Code  of  Federal  °i?iyitititfM.  wMeli  is 
put>iished  under  50  titles  pursuant  to  44 
U.S.C.   1510. 

The  Coda  of  federal  AegMtafioaB  «  sold 
by  tlie  SvperinteMtanl  xM  Ooounents. 
Prices  of  nem  books  we  iaiad  ia  the 
first  FEDERAL  REGISTER  issue  of  «aci» 


DEPARTMENT  OF  AQRiCULTURE 

Food  «nd  WgliWii  Sdrvtoe 

7CFRPart250 

Donation  of  Food  for  Use  in  tiM  Untted 

States,  Its  TerritoriMM      

and  Areas  Under  Its  Jurisdiction; 
DistrRxJtlon  ProviskMis 

AQENCV:  Food  and  Nutrition  Service, 
USDA. 

AcnoKFndnde.  . 


SUMIMBV:  This  find  nile  ameniis  the 
Food  Distribution  Pivtpais  Jt«yilatioas 
to  permit  prooessoES  to  credit  a 
distributor's  anrniiat  lor  the  vahie  of 
donated  foods  contained  in  aa  end 
product  and  to  allow  the  use  »f  v^iue- 
pass-thnoHgh  systems  net  j}>ecificaUy 
authorized  by  regidations.  Permittiqg 
processoES  to  credit  a  dii^rihutor's 
account  and  use  other  ty^t»  ai  vaiw- 
pasfi-through  systems  will  enhance 
prctgEam  operations. 
EFFECnvE  oate:  This  final  rale  te 
elective  June  6,  iflfis. 

FOBnanMHIUiFOMMnON  OONTAOn 
Susan  Aoden.  Chiei,  ftiogram 
Adainistnrtiaa  Branch.  Food 
Qiibibatian  Division,  Food  and 
Nutrition  Service,  US.  D^artnenl  of 
Agriculture,  3H)1  PatkCeaterDrivto, 
Alexandria.  Vti<giBia  22362  ar  tele^itme 
(703)  756-466a 

ttWVLaiENTAliT  IMPOMMATION: 

Classificafion 

This  action  has  been  reviewed  ander 
ExBOHthre  Order  122m  and  has  been 
clasaified  act  Tosqpr.  We  anticipate  diat 
this  proposd  wiM  not  have  an  aomal 
impact  on  the  eoonasny  of  nave  than 
$100  aaiUion.  No  nu^or  increase  JB  casts 
or  prices  for  ooasuners,  mdivkhial 
industdesi.  Federal  State  ot  iocai 
goverament  agenciea,  or  geogsapUc 
regions  is  anticipated.  This  actioBis  not 


expected  to  have  significant  adverse 
etfecis  on  competition,  exnployment, 
investment  prodoctivfty,  hmovation,  or 
on  the  ability  of  U.S.-based  ente^irises 
to  compete  fvidi  foreign-based 
enterprises  in  domestic  or  export 
markets. 

Permittiqg  processors  to  credit  a 
distributor's  account  and  use  ether  t^iies 
of  value-pass-thmugh  systems  wili 
enhance  firogcam  opacatioaa.  in  Older 
for  Aese  procedures  to  be  eSedive  far 
the  1988^88  scbod  year,  Aia  nieaMtst 
be  made  effective  upon  pahliration 
since  the  majority  of  piooeaaing 
contracts  aw  ^tK^ftJia*^  ^nat  to  the 
begiaaiqg  of  the  soheal  yew .  Thtt  rule 
relieves  lestiictions  fonrrraing  the  ase 
of  vakie-pas»4ra«^  systeau.  For  tUs . 
reason,  the  Adaunistoatar  has  fonnd  in 
accordaaoe  with  5  U.S.C.  6Sa(d).  ^t 
seed  oaaae  exiate  Cor  mald^  this  rdie 
effective  less  diaa  80  days  after 
publication. 

This  action  has  t»een  reviewed  %nth 
regard  to  xequireaients  af  the  Rc;g<tlatory 
FlexibiHty  Act  (5  U.S.C.  601-512).  Anna 
Kondratas,  A^hBinistavtor  of  tfie  Food 
and  NuMtion  Service,  has  certified  that 
this  action  will  not  have  a  significant 
econoonc  impact  nn  a  substantial 
number  of  «mall  vnfS/Stei. 

This  program  is  listed  in  tiie  Catalog 
of  Federal  Domestic  Assistance  uader 
10.SS0  and  is  subject  to  the  provisions  of 
Executive  Order  12372  whldi  requires 
intergoverranental  consultation  with 
State  and  local  officials  (7  CFR  Part 
3015.  Subpart  V  and  fiul  mle  wbted 
notice  pablisdMd  juae  24. 1983  (46  FR 
29112). 

hi  accordance  with  the  Paperwork 

Reduction  Act  of  1980  (44 15&XL  SQl- 
3520),  the  additional  recordkeeping  and 
reporting  requH'smeuts  contained  in 
S  250.15  of  this  rule  are  «Aj»ct  to  review 
and  af^jroval  by  the  Office  ei 
Management  and  Bud^  (OKffl). 
Current  rep<Hting  and  recordkeepii^ 
requirements  for  Part  2S0  were  approved 
hy  OMB  under  coobol  number  0584- 
0007. 

Background 

Section  2Sa.l5  of  d»e  cmrent 
regulations  sets  forth  the  terms  and 
conditions  under  which  State 
distributing  ageocies,  subdistribadng 
agencies,  aixl  cecipient  agancaes  may 
enter  utto  oontracts  with  fcod 
processors  toincoq>ocate  fovemnent- 


donated  commodities  Into  processed 
end  products. 

On  February  2. 198a  the  Department 
published  a  proposed  rule  in  the  Faifa»l 
Repsler  153  FS  2848-2849)  to  amend  the 
Food  Distribution  Program  Keguktions 
to  atrBr\gftien  proviaioos  concamii^  the 
processing  of  donated  foods  and  to 
increase  uniformity  between  provisioas 
governing  State  processing  activitsea 
and  those  foveiniag  the  National 
rjMtiimv^ity  Pmr^yf  i^  Pnytwn  (Part 

252).  The  proposed  nile  provided  a  farty- 
five  day  comment  period. 

Hais  final  rule  addresses  only  thoae 
provisioBS  that  relate  to  akenative 
value-pass-tiarough  aystoaM  astA  the 
creditk^of  adistribator'a  aoooont  for 
the  value  of  the  donated  foods 
contained  in  an  end  product.  In  an  effort 
to  enhance  praceaamg  activities  for  the 
1068-88  school  year,  these  provisioDs 
are  beiag  fiaaired  aefttrateiy. 
Provisions  regarding  sales  verificatioa, 
contract  duration,  end  product  data, 
contract  teradnation,  refund 
applicatiam.  performance  reports, 
annnal  reccadltatioa  and  audits  wM  be 
finalized  at  a  later  date. 

Since  publication  «f  the  proposed  rale. 
Part  290  has  been  res^vctured  through 
an  amendnent  whkii  vras  published  in 
the  Fodosal  Ite^steron  fune  3, 1986.  As 
a  result  of  Ae  restracturiflg,  |  230.15.  as 
referenced  under  die  proposed  nde,  has 
become  %  rao.30.  This  rule  amends  Ae 
recendy  iasued  ftrt  250. 

Analysis  of  GoauneBts 

A  total  of  158  comment  letters  were 
received  &om  various  entities  sudi  as 
the  American  School  Food  Service 
Association,  National  Association  of 
State  Agencies  for  Food  Distribution. 
National  Proiien  Vxtxa  Institute,  and 
Diary  Institnte  of  California.  Other 
commenters  included  processors, 
distributors,  local  school  food 
authorities.  State  distributing  agencies, 
private  consultants  and  the  \5S. 
Congress. 

Definition  of  Rafcnd  FayaMnls 

Under  fte  proposed  rule,  a  definition 
of  "Refund"  was  incorporated  m  \  250.3 
which  would  permit  a  processor  to 
Credit  a  ifistributor's  account  rather  than 
issue  individnri  checks  forrefurtd 
applications. 

Ten  of  the  coQunenters  siqiported  tiiis 
provision  while  six  were  opposed.  TTie 
majority  of  me  comments rs  who 
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opposed  the  provision  did  so  because 
they  are  opposed  to  the  use  of  a  value- 
pass-through  system  under  which 
distributors  are  provided  refunds 
because  of  the  additional  paperwork 
and  monitoring  burden  this  system 
places  on  processors.  The  majority  of 
the  commenters  who  supported  the 
provision  support  the  use  of  the  refund 
system  and  are  of  the  opinion  that  the 
proposed  change  would  decrease  the 
paperwork  burden  for  processors. 

The  Department  continues  to  support 
the  use  of  a  value-pass-through  system 
which  provides  reminds  to  distributors. 
Thus,  since  commenters  confirmed  that 
permtlting  a  processor  to  credit  a 
distributor's  account  rather  than  issue 
checks  for  the  value  of  the  donated  food 
contained  in  an  end  product  sold  by  the 
distributor  will  reduce  the  paperwork 
burden  for  processors  while  maintaining 
accountability,  the  definition  of 
"Refund"  as  proposed  is  being 
incorporated  in  §  250.3  of  this  final  rule. 

Value-Pass-Thiough  (VPT)  Systems 

Under  the  proposed  rule,  processors 
would  be  permitted  to  use  VPT  systems 
that  are  not  explicitly  authorized  by  the 
iegulations,  but  whidi  have  been 
approved  by  FNS. 

Eighty-eight  of  the  commentera 
supported  this  provision  while  twenty- 
six  were  opposed.  The  majority  of  the 
commenters  who  opposed  the  provisicHi 
did  so  because,  in  their  view,  the  only 
VPT  system  that  should  be  allowed  is 
one  that  requires  refund  payments  to 
recipient  agencies.  The  majority  of  the 
commenters  that  supported  the 
provision  did  so  because  of  a  belief  that 
the  current  VPT  systems  are  not  flexible 
enough  to  meet  local  agency  needs. 

The  Department  is  also  very 
concerned  about  accountability  and 
agrees  that  the  refund  system  is  the 
most  accountable  system  that  has  been 
developed  to  da te.  However,  the 
Department  has  received  numerous 
requests  from  State  and  local  agencies 
to  permit  the  use  of  alternative  VPT 
systems.  State  and  local  agencies  have 
expressed  concern  about  the  amount  of 
time  it  takes  to  receive  a  refund, 
increased  costs  due  to  the  distributor's 
markup  and  the  paperwork  burden 
associated  with  the  refund  system.. 

As  discussed  in  the  proposed 
regulations,  the  only  permissible  " 

alternative  VPT  systems  would  be  those 
approved  by  P4S.  As  p*u1  of  the 
approval  process,  the  accountability  of 
an  alternative  VPT  system  would  be 
measured  to  ensure  that  such  system 
demonstrates  a  degree  of  accountability 
that  is  at  least  equal  to  that  of  the  tefund 
system.  In  addition,  to  further  ensure 
accountability,  distributing  agencies' that 


permit  the  use  of  alternative  VPT 
systems  w^ould  be  required  to  comply 
with  the  sales  verification  requirements 
or  an  alternative  verification  system 
approved  by  FNS. 

Since  the  Department  is  concerned 
about  meeting  the  needs  of  recipient 
agencies  and  since  the  approval  of  an 
alternative  VPT  system  will  be 
contingent  on  whether  it  is  determined 
to  be  as  accountable  as  a  refund  system, 
the  Department  feels  that 
implementation  of  the  provision  is  a 
viable  means  of  encouraging  the 
development  and  use  of  innovative  VPT 
systems.  Thus,  S  250.30  (d]  and  (e]  are 
revised  in  this  final  rale  as  proposed. 

A  few  commenters  suggested  that  the 
authority  to  approve  alternative  VPT 
systems  be  delegated  to  the  State 
distributing  agency. 

Delegating  this  authority  to 
distributing  agencies  could  result  in 
many  State  variations  of  alternative 
VPT  systems.  This  could  become  quite 
cumbersome  for  processors  that  have 
contracts  in  several  States  and  could 
add  to  the  costs  of  processed  end- 
products.  Thus,  to  ensure  consistency  on 
a  national  basis,  alternative  VPT 
systems  must  be  approved  by  FNS 
headquarters  as  proposed. 

List  of  Sub]8Cts  in  7  CFR  Part  250 

Aged.  Agricultural  commodities. 
Business  and  industry.  Food  assistance 
programs.  Food  donations.  Food 
processing.  Grant  programs — social 
programs.  Infants  and  children.  Price 
support  programs,  Reporting  and 
recordkeeping  requirements.  School 
breakfast  and  lunch  program.  Surplus 
agricultural  commodities. 

Accordingly.  Part  250  is  amended  as 
follows: 

PART  250— DONATION  OF  FOOD  FOR 
USE  IN  THE  UNITED  STATES,  ITS 
TERRITORIES  AND  POSSESSIONS 
AND  AREAS  UNDER  ITS 
JURISDICTION 

1.  The  authority  citation  for  Part  250  is 
revised  to  read  as  follows: 

Authority:  Sec  32,  Pub.  L  74-^20.  49  Stat 
744  (7  U.S.C.  612c);  Pub.  L  7S-165.  60  Stat  323 
(IS  U.S.C  713c);  sees.  0. 9,  Pub.  L  79-396. 60 
Stat  231. 233  (42  U.S.C.  1755. 1758):  Sec.  41& 
Pub.  L  81-439,  63  Stat  1058  (7  U.S.C.  1431): 
Sec  402.  Pub.  L  81-665,  68  Stat  843  (22  U.S.C 
1922);  Sec  2ia  Pub.  L  84-640.  70  Stat  202  (7 
U.S.C.  1656):  Sec  9,  Pub.  L  65-631.  72  Stat 
1792  (7  U.S.C  1431b);  Pub.  L  86-758.  74  Stat 
899  (7  U.S.C.  1431  note);  Sec  709.  Pub.  L  8»- 
321,  79  SUt  1212  (7  U.S.C.  1486a-l);  Sec  3, 
Pub.  L  90-302.  82  Stat  117  (42  U.S.C  1761): 
sees.  409.  410.  Pub.  L  93-288.  88  Stat  157  (42 
U.S.C  5179.  5180);  Sec  2,  Pub.  L  93-326,  88 
Stat  288  (42  U.S.C  1762a);  Sec  IS.  Pub.  L  94- 
105.  89  Stat  522  (42  U.S.C.  1766):  Sec.  1304(a). 
Pub.  L  95-113.  91  Stat  980  (7  U.S.C  ei2c 


note);  Sec  311.  Pub.  L  95-479, 92  Stat  1533 
(42  U.S.C,  3030a);  Sec.  10,  Pub.  L  95-627. 92 
Stat  3623  (42  U.S.C  1780);  Sec  1114(a),  Pub. 
L  97-«8. 65  Stat  1289  (7  U.S.C  1431e)  Title  11, 
Pub.  L  98-8. 97  Stat  35  (7  U.S.C.  612c  note);  (5 
U.S.C  301),  Pub.  L 100-237.  " 

2.  In  §  250.3  the  definition  of  "Refimd" 
is  added  in  alphabetical  order  to  read  as 
follows: 

S  250.3    DtfMtlons. 

"Refund"  means  (a)  a  credit  or  check 
issued  to  a  distributor  in  an  amount 
equal  to  the  contract  value  of  donated 
foods  contained  in  an  end  product  sold 
by  the  distributor  to  a  recipient  agency 
at  a  discounted  {Hice  and  (b)  a  check 
issued  to  a  recipient  agency  in  an 
amount  equal  to  the  contract  value  of 
donated  foods  contained  in  an  end 
product  sold  to  the  recipient  agency 
imder  a  refund  system. 


S  250.30    [Amandad] 

3.  In  S  250.30,  paragraphs  (d)  and  (e) 
are  revised  to  read  as  follows: 


(d)  End  products  sold  by  processors. 
(l>'When  recipient  agencies  pay  the 
processor  for  end  products,  the 
processing  contract  shall  include  (i)  the 
processor's  established  wholesale  price 
schedule  for  quantity  purchases  of 
specified  units  of  end  products,  and  (ii) 
an  assurance  that  (A)  The  price  of  each 
unit  of  end  product  purchased  by 
eligible  recipient  agencies  shall  be  - 
discounted  by  the  stated  contract  value 
of  the  donated  foods  contained  therein, 
or  (B)  a  refund  equal  to  the  value  of  the 
donated  foods  contained  therein  shall 
be  made  upon  presentation  of  proof  of 
purchase  by  an  eligible  recipient  agency 
in  accordance  with  paragraph  (k)  of  this 
section  or  (C)  the  value  of  the  donated 
food  contained  therein  ahall  be  passed 
to  the  recipient  agency  through  a  system 
which  has  been  approved  by  FNS  at  the 
request  of  the  distributing  agency. 

(2)  Any  value  pass  through  system 
approved  under  this  section  must 
comply  with  the  sales  verification 
requirements  specified  in  2Sai9(b)(2],  or 
an  alternative  verification  system 
approved  by  FNS.  The  Department 
retains  the  aiithority  to  inspect  and 
review  all  pertinent  records  pertaining 
to  value-pass-through  systems,  including 
records  pertaining  to  the  verification  of 
a  statistically  valid  sample  of  sales. 

(e)  End  products  sold  by  distributors. 
When  a  processor  transfers  end 
products  to  a  distributor  for  sale  and 
delivery  to  recipient  agencies,  such  sales 
shall  be  under 
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(1)  A  refimd  system  as  defined  in 
S  250.3; 

(2)  A  system  which  provides  refunds 
to  distributors  and  discoimts  to  recipient 
agencies;  or 

(3)  If  approved  by  FNS  at  the  request 
of  the  distiibuting  agency,  another 
system  which  passes  to  the  recipient 
agency  the  value  of  donated  food 
contained  in  end  products. 

The  processor  shall  make  refund 
payments  to  distributors  or  recipient 
agencies  in  accordance  with  paragraph 
(k)  of  this  section. 

Date:May27, 1988. 
Anna  Koodratac 
Administrator. 
IFR  Doc.  88-12481  Filed  6-3-88;  8:45  amj      - 
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Agricultural  Marketing  Service 

7CFRPart910 

[Lamon  Regulation  616] 

Lemona  Grown  in  CaNfomia  and 
Arizona;  Limitation  of  Handling 

aqcncy:  Agricultural  Marketing  Service, 
USDA. 

ACTNMn:  Final  rule. 

summary:  Regulation  616  establishes 
the  quantity  of  fiesh  Califomia-Arizona 
lemons  that  may  be  shipped  to  market  at 
385,000  cartons  during  the  period  Jime  5 
through  June  11, 1988.  Such  action  is 
needed  to  balance  the  supply  of  fiesh 
lemons  with  market  demand  for  the 
period  specified,  due  to  the  marketing 
situation  confitinting  the  lemon  industry. 
OATKS:  Regulation  616  (S  910.816)  is 
effective  for  the  period  Jime  5  through 
Junell.JOaa 

FOR  FURTHER  INFORMATION  CONTACT: 

Raymond  C.  Martin,  Section  Head, 
Volume  Control  Prqgrams,  Marketing 
Order  Administration  Branch,  F&V, 
AMS,  USDA.  Room  2523,  Soutii  Building, 
P.O.  Box  96456.  Washington.  DC  20090- 
6456;  telephone:  (202)  447-5697. 
•UPPLEMCNTARV  INFORMATION:  This 
final  rule  has  been  reviewed  under 
Executive-Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "npn-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  has  determined  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  action  to  the  scale  of 


business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Mariceting  orders  issued  pursuant  to  the 
Agricultiiral  Mariceting  Agreement  Act, 
and  rules  issued  thereunder,  are  unique 
in  that  they  are  brotight  about  through 
group  action  of  essentially  small  entities 
acting  on  their  own  behalf.  Thus,  both 
statutes  have  small  entity  orientation 
and  compatibility. 

This  regulation  is  issued  under 
Marketing  Order  No.  910.  as  amended  [7 
CFR  Part  910)  regulating  die  handling  of 
lemons  grown  in  California  and  Arizona. 
The  order  is  effective  tmder  the 
Agricultural  Marketing  Agreement  Act 
(the  "Act,"  7  U.S.C.  601-674),  as 
amended.  This  action  is  based  upon  the 
recommendation  and  information 
submitted  by  the  Lemon  Administrative 
Committee  and  upon  other  available 
information.  It  is  found  that  this  action 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

This  regulation  is  consistent  with  the 
marketing  policy  for  1987-88.  The 
committee  met  publicly  on  June  1, 1988, 
in  Los  Angeles,  California,  to  consider 
the  ciurent  and  prospective  conditions 
of  supply  and  demand  and 
recommended,  by  a  13-0  vote,  a  quantity 
of  lemons  deemed  advisable  to  be 
handled  during  the  specified  week.  The 
committee  reports  that  the  maricet  for 
lemons  is  steady. 

Pursuant  to  5  U.S.C.  553,  it  is  further 
found  that  it  is  impracticable, 
unnecessary,  and  contrary  to  the  public 
interest  to  give  preliminary  notice  and 
engage  in  further  public  procedure  with 
respectio  this  action  and  that  good 
cause  exists  for  not  postponing  the 
effective  date  of  this  action  until  30  days 
after  publication  in  the  Federal  Register 
because  of  insufficient  time  between  the 
date  when  information  became 
available  upon  which  this  regdation  is 
based  and  the  effective  date  necessary 
to  effectuate  the  declared  purposes  of 
the  Act  Interested  persons  were  given 
an  opportunity  to  submit  information  • 
and  views  on  the  regulation  at  an  open 
meeting.  It  irnecessary,  in  order  to 
effectuate  the  declared  purposes  of  the 
Act,  to  make  these  regulatory  provisions 
effective  as  specified,  and  handlers  have 
been  apprised  of  such  provisions  and 
the  effective  time. 

List  of  Subjects  in  7  CFR  Part  910 

Marketing  agreements  and  orders, 
California,  Arizona,  Lemons. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  910  is  amended  as 
follows: 


PART  910-LEMONS  GROWN  IN 
CAUFORNIA  AND  ARIZONA 

1.  The  authority  citation  for  7  CFR 
Part  910  continues  to  read  as  follows: 

Authority:  Sees.  1-19, 48  Stat.  31,  as 
amended  7  U.S.C  601-674. 

2.  Section  910.916  is  added  to  read  as 
follows:  [This  section  will  not  appear  in 
the  Code  of  Federal  Hegulations.J 

S  910.916    Lamon  Regulation  616. 

Hie  quantity  of  lemons  grown  in 
California  and  Arizona  which  may  be 
handled  during  the  period  June  5, 1988. 
through  June  11, 1988,  is  established  at 
385,000  cartons. 

Dated  June  2, 1988. 
Robert  C  Kaaney. 

Deputy  Director,  Ftvit  and  Vegetable 
Division,  Agricultural  Mariteting  Service. 
[PR  Doc.  88-12804  Filed  6-3-88;  445  am] 
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7  CFR  Parts  915  and  944 

[Docket  Na  AM8-fV-68-067] 

Avocados  Grown  in  South  Florida  and 
Imported  Avocados;  Maturity  ' 
Requirement  Cttanges 

AOCNCV:  Agricultural  Marketing  Service, 
USDA. 

action:  Interim  final  rule  and 
opportunity  to  file  comments. 

summary:  This  interim  final  rule 
changes  the  minimum  maturity 
requirements  currentiy  in  effect  on  a 
continuous  basis  for  shipments  of  fresh 
avocados  grown  in  Soutii  Florida,  and 
for  avocados  imported  into  the  United 
States.  Hie  rule  changes  the  maturity 
shipping  schedules  for  thfe  Pinkerton  and 
Re^  varieties  of  avocados,  adds  the 
Buccaneer  variety  to  the  schedule,  and 
deletes  the  Day  variety  from  the 
schedule.  This  action  also  makes 
changes  in  the  maturity  schedule  in 
Table  I  of  the  regulation  to  synchronize 
it  with  the  1986-89  calendar  years. 
Providing  fiesh  markets  with  mature 
fiuit  is  important  in  creating  and 
maintaining  consumer  satisfaction  and 
sales.  The  rule  is  designed  to  promote 
orderly  marketing  conditions  for 
avocados  in  the  interest  of  producers 
and  consiuners. 

OATES:  Section  915.332  becomes 
effective  Jime  6, 1988.  and  provisions 
applicable  to  avocados  imported  into 
the  United  States  under  1 944.31  shall 
become  effective  June  9, 1988. 
Comments  which  are  received  by  July  6, 
1988  will  be  considered  prior  to  issuance 
of  the  final  rule. 
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;  Interested  peraons  are 
invited  to  Mbmit  written  comments 
concetniRg  this  interim  final  rule. 
Comaieiits  should  b«  sent  to:  Docket 
Cleik.  Frwt  and  Ve^eUble  Dhdsioa. 
AMS.  USDA.  P.O.  Box  0645ft  Rooa 
208&-S.  Washington.  DC  2O09O-64S6. 
Three  copies  of  all  written  material  shall 
be  submitted,  and  diey  will  be  made 
available  for  publicjaspection  at  the 
office  of  the  Docket  Qerk  during  regular 
business  hours.  The  written  comments 
should  reference  the  date  and  page 
number  of  this  issue  of  the  Federal 
Registet. 

FOM  njRTHBI  INFORMATION  CONTACH 

Gary  D.  Rasmussen,  Marketing 
Specialist,  Marketing  Order  I 

Administration  Branch.  Fruit  and 
Vegetable  Division,  AMS,  USDA.  P.O. 
Box  06496,  Room  2525-S,  Washington. 
DC  2025a  triephone  (202)  475-3918. 
supnxHBrrAiiv  mtoimation:  This  rule 
is  issued  under  Marketing  Order  No. 
915.  as  amended  [7  CFR  Part  915], 
regulating  the  hAnHling  of  avocados 
grown  in  South  Florida.  This  prder  is 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C  601-674}.  hereiaafter 
referred  to  as  the  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12291  and 
Departmentiri  Regulation  1512-1,  and 
has  been  determiiftd  to  be  a  "non> 
major"  rule  under  the  criteria  contained 
therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administratiw  of  the  Agricultural 
Marketing  Service  (AMS)  has 
ctmsidered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  sobiect  to  such  actions  ia  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened 
Marketing  orders  issued  pursuant  to  tiie 
Act  and  ndes  issued  thereunder  are 
unique  in  that  they  are  brou^  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  an  estimated  34  handlers  of 
Florida  avocados  subject  to  regulation 
under  the  marketing  order  for  avocados 
grown  in  Sooth  Florida,  and  an 
estimated  20  importers  who  import 
avocados  into  the  United  States.  In 
additioii.  there  are  approximately  300 
avocado  pnxhicers  fat  South  Florida. 
SmaU  agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  [13  CFR  121.2]  as  those 
having  annual  ^oss  revenues  for  the 
last  three  years  of  less  than  $5004X10. 


and  agricultural  services  firms  are 
defined  as  those  whose  gross  ammal 
receipts  are  less  than  |a.50D,fl0ft  Hie 
majority  of  the  handlers,  iaaporters.  and 
producers  may  be  classified  as  small 
entities. 

The  maturity  regulars  for  Florida 
avocados  covered  under  this  marketing 
order  is  specified  in  S  915.332  Florida 
avocado  maturity  regulation.  Tlie 
maturity  regulation  for  avocados 
importMl  into  the  United  States  is 
specified  hi  9  944.31.  These  regulations 
were  issued  on  a  continuing  basis 
subject  to  modification,  suspension,  or 
termination  by  tiie  Secretary.  The 
Florida  avocado  regulation  provides  that 
no  handler  shall  huidle  any  variety  of 
avocados  ^t>wn  in  tiie  production  area 
unless  sadi  varieties  meet  the 
prescribed  minimum  maturity 
requirements.  Such  requirements 
estaUished  color  maturity  ^>edfications 
for  certain  varieties,  and  minimum 
weights  and  diameters  for  about  00 
varieties  during  specified  shipping 
periods  each  season.  The  avocado 
maturity  import  requirements  are 
comparable  to  the  requirements  fat 
Florida  avocados. 

This  interim  final  rule  amends  the 
Florida  avocado  maturity  regulation 
currentiy  in  effect  in  a  continuous  basis 
under  1 915.322  [7  CFR  Part  915].  This 
rule  changes  the  maturity  shipping 
schedule  and  minimum  size 
requirements  for  weight  and  diameter 
for  the  Pinkerton  and  Reed  varieties  of 
avocados  based  on  maturity  test  data 
developed  last  season.  This  rule  also 
adds  tiie  Buccaneer  variety  to  the 
maturity  shipping  schedule,  and  deletes 
the  Day  variety  from  the  schedule, 
based  on  shipping  data  developed  last 
,  season  for  all  varieties.  Such  data 
indicates  that  a  new  variety,  the 
Buccaneer,  was  shipped  for  the  first 
.  time  last  saason,  while  the  Day  variety 
was  not  shipped,  fat  addition,  this  rule 
makes  necessary  changes  in  the 
effective  periods  specified  in  Table  I  of 
the  maturity  regulation  to  synchronize 
these  periods  with  the  1988-80  calendar 
years. 

The  changes  in  the  maturity 
requirements  applicable  to  Florida     , 
avocado  shipments  were  unanimously 
recommended  by  the  Avocado 
Administrative  Commitiee.  The 
committee  works  with  the  D^iartment 
in  administering  the  marketing 
agreement  and  order  program. 

The  conunittee  meets  prior  to  and 
during  each  season  to  consider 
recommendations  for  modificatk)n. 
suspension,  or  termination  of  the 
regulatory  requirements  for  Florida 
avocados.  Committee  meetings  are  open 
to  the  public  and  interAted  perstms  may 


expreas  their  views  at  these  meetings. 
The  Department  reviews  committee 
recominsiidatians  and  hiformation 
submitted  by  the  ouBBiittee  Mid  other 
available  Infonoation.  and  determines 
whether  nMMMficatioa.  suspension,  or 
termination  of  tiie  regulatory 
requirements  would  tend  to  effectuate 
the  dedared  policy  of  the  Act. 

Fresh  Florida  avocado  shipments  are 
projected  at  1.200.000  bushels  (55 
pounds  net  wei^t)  for  the  1068-89 
season,  compared  with  fresh  shipments 
of  1,129.587  bushels  shipped  in  1067-66. 
958,217  bushels  in  1985-87,  and  1.110,130 
bushels  in  1985-88.  Flmida  avocados  are 
shipped  every  month  of  the  year.  The 
new  season  normally  begins  with  light 
shipments  of  eariy  varieties  in  late  May 
or  early  June,  with  heavy  shipments 
following  in  late  June  or  early  July. 
Florida  avocados  compete  primarily 
with  avocados  produced  in  Califi»nia. 
with  estimated  shipments  of  about 
9.000,000  bushels  during  die  1967-88 
season.  Avocados  imported  into  the 
United  States  amounted  to  about  287,000 
bushels  in  1987. 

The  current  minimum  maturity 
requirements  applicable  to  fi>e8h 
shipments  oi  avocados  grown  in  Soudi 
Florida  and  imported  avocados  have 
been  in  effect  on  a  continuous  basis 
since  tiie  1987-88  season.  The  maturity 
requirements  for  Florida  avocados  are 
intended  to  prevent  the  shipment  of 
immature  avocados,  to  improve  buyer 
confidence  In  the  maiketplace,  and  to 
foster  increased  consumption.  Kmilar 
maturity  requirements  have  been  issued 
each  year  over  the  past  several  seasons, 
and  Rorida  avocado  producers  and 
handlers  have  found  such  requirements 
beneficial  in  the  successful  mariceting  of 
their  avocado  crops. 

Some  Florida  avocado  shipments  are 
exeo4>t  from  the  maturity  requirements. 
Handlers  may  ship  up  to  56  pounds  of 
avocados  during  any  one  day  under  a 
minimum  quantity  exemption,  and  may 
make  gift  ^ipments  of  tqi  to  20  pounds 
of  avocados  in  individually  addressed 
containers.  Abo.  avocados  utilized  in 
commorcial  processing  will  not  be 
covered  1^  tbe  maturity  requirements. 

It  is  the  Department's  view  that 
rhi»ng?ng  the  maturity  regulations  would 
not  adversely  inqiact  growers,  handlers, 
and  importers.  The  application  of  the 
maturi^  requirements  of  both  Florida 
and  imported  avocados  over  the  past 
several  years  have  helped  to  assure  that 
only  mature  avocados  were  shipped  to 
fredi  maikels.  The  committee  continues 
to  believe  that  the  soaturity 
requirements  for  Florida  avocados  ar 
needed  to  improve  grower  returns. 
Although  compliance  with  these 
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maturity  requirements  would  affect 
costs  to  handlers  and  importers,  these 
costs  appear  to  be  significantly  offset 
when  compared  to  the  potential  benefits 
of  assuring  the  trade  and  consumers  of 
mature  avocados. 

The  Florida  avocado  maturity 
regulation  estabUshes  maturity 
requirements  for  fresh  shipments  of 
Florida  avocados  in  terms  of  minimum 
weights  or  diameters  for  specified  time 
periods  during  the  shipping  season  for 
60  varieties  and  2  seedling  types  of 
avocados  grown  in  Florida.  These  time 
periods  are  for  7-day  increments, 
beginning  on  Monday  of  each  week  and 
ending  on  Sunday. 

The  minimum  weight  and  diameter 
maturity  requirements  are  used 
primarily  during  the  first  part  of  the 
harvest  season  for  each  variety  to  make 
sure  that  the  avocados  are  sufficienUy 
matiu«  to  complete  the  ripening  process 
prior  to  shipment  Another  maturity 
requirement  based  on  the  skin  color  of 
the  fruit  is  also  used  to  determine 
maturity  for  certain  varieties  of 
avocados  which  turn  red  or  purple  when 
mature.  The  maturity  requirements  are 
designed  to  make  sure  that  all  shipments 
of  Florida  avocados  are  mature,  so  as. to 
provide.cOnsumer  satisfaction  essential 
for  the  successful  marketing  of  the  crop, 
and  to  provide  the  trade  and  consumers 
with  an  adequate  supply  of  mature 
avocados  in  the  interest  of  producers 
and  consumers. 

A  minimum  grade  requirement  of  U.S. 
No.  2  is  also  currentiy  in  effect  on  a 
continuous  basis  for  Florida  avocados 
under  §  915.306  (7  CHfPart  915]. 

An  avocado  import  maturity 
regulation  is  currentiy  in  effect  on  a 
continuous  basis  under  section  8e  [7 
U.S.C.  808e-l]  of  tile  Act.  Section  8e  of 
the  Act  requires  that  when  certain 
domeSticaUy  produced  commodities, 
including  avocados,  are  regulated  under 
a  Federal  mariceting  order,  imports  of 
that  commodity  must  meet  the  same  or 
comparable  grade,.8ize.  quality,  or 


maturity  requirements.  Comparable 
requirements  may  be  issued  upon  not 
less  than  3  days  notice  whenever  the 
Secretary  determines  that  the 
application  of  restrictions  under  a 
jnarketing  order  to  an  imported 
commodity  is  not  practicable  because  of 
variations  in  characteristics  between  the 
imported  and  domestic  commodity.  The 
avocado  import  maturity  regulation  is 
prescribed  in  S  944.31  [7  CFR  Part  944]. 
That  section  establishes  comparable 
minimum  weight  and  diameter  maturity 
requirements  for  avocados  imported  into 
the  United  States,  based  on  the  maturity 
requirements  specified  in  paragraph 
(a)(2)  of  S  915.332  for  avocados  grown  in 
Florida.  Moreover,  avocado  import 
grade  requirements  are  currentiy  in 
effect  on  a  continuous  basis  under 
S  '944.23  [7  CFR  Part  944].  Such  grade 
requirements  specify  that  all  avocados 
imported  from  all  foreign  countries  must 
grade  at  least  U.S.  No.  2,  which  requires 
ibat  the  avocados  be  mature.  An 
.exemption  provision  in  both  avocado 
import  regulations  permits  persons  to 
import  up  to  55  pounds  of  avocados 
exempt  from  such  import  requirements. 

The  maturity  requirements,  specified 
herein,  reflect  the  committee's  and  the 
Department's  appraisal  of  the  need  to 
change  the  maturity  requirements 
applicable  to  draiestic  and  import 
shipments  of  avocados. 

Based  on  the  above,  the  Administrator 
of  AMS  has  determined  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

After  consideration  of  all  relevant 
metier  presented,  the  information  and 
recommendations  submitied  by  the 
committee,  and  other  available 
information,  it  is  found  that  the  rule,  as 
hereinafter  set  forth,  will  tetad  to 
effectuate  the  declared  policy  of  the  Act 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  that  it  is 
impracticable,  unnecessary  and  contrary 
to  the  public  interest  to  give  preliminary 
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notice  prior  to  putting  this  rule  into 
effect  and  that  good  cause  exists  for  not 
postponing  the  effective  date  of  this 
action  until  30  days  after  publication  in 
the  Federal  Register  because: 

(1)  Avocado  handlers  are  aware  of 
this  action  which  was  unanimously 
recommended  by  the  committee  at  a 
public  meeting,  and  they  will  not  need 
additional  time  to  comply  with  the 
changed  requirements:  (2)  the  changes  to 
synchronize  effective  periods  in  the 
maturity  table  with  1988-89  calendar 
years  must  be  made  by  late  May  when 
1986-89  season  Florida  avocado 
shipments  are  expected  to  begin;  (3)  tiie 
avocado  import  requirements  are    , 
mandatory  unde|-  section  8e  of  the  Act; 
and  (4)  the  rule  provides  a  30-day 
comment  period,  and  any  comments 
received  will  be  consistent  prior  to 
issuance  of  the  final  rule. 

List  of  Subjects 

7CFnPart915 

Mariceting  agreements  and  orders. 
Avocados,  Florida. 

7CFRPart944 

Food  grades  and  standards.  Imports, 
Avocados. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  915  is  amended  as 
follows: 

PART  915— AVOCADOS  GROWN  IN 
SOUTH  FLORIDA 

1.  The  authority  citation  for  7  CFR 
Parts  915  and  944  continues  to  read  as 
follows: 

Authority:  Sees.  1-19. 48  Stat  31.  as 
amended;  7  U.S.C.  601-«74. 


S  915.332    [Amended] 

2.  Section  915.332  is  amended  by 
revising  Table  I  in  paragraph  (a)(2)  to 
read  as  follows  (this  section  wiU  appear 
in  the  Code  of  Federal  Regulations): 


Avocado  variety 


Koaet. 
Arue... 


Oonnia„ 


Or.  Oupuis  #2- 


Fuchs- 


K-6.. 


Effactiva  period 


From 


3rdMonMay. 
SttiMonMay. 
MMonMay. 
SIh  Mon  Msy . 
4tt)MonMay. 
1s(  Mon  Juno..M 
SttiMonMay... 
2ndMon  Juna.^ 
181  Mon  July..,.. 
1slMonJuna_- 
3rd  Mon  June  .„ 
2nd  Mon  June. 
4ttiMon4una. 


Through 


SIh  Sun  May 

2nd  Sun  Jurte 

5th  Sun  May 

Isl  Sun  July 

Itt  Sun  June 

lat  Sun  Ju»y 

2nd  Sun  June 

tst  Sun  July 

3rd  Sun  July 

3rd  Sun  June 

I8t  Sun  July 

4th  Sun  June 

2nd  Sun  Juty 


MMmuni  sizo 


Weight 
(our«ces) 


16 
13 
16 
14 
16 
14 
16 
14 
12 
14 
12 
18 
14 


Diameter 
(inct>e8) 


3-3/16 
3-5/16 
3-4/16 
3-9/16 
3-7/16 
3-2/16 
3-3/16 
3 
3-5/16 
3-3/16 


1 
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Amcado  Mftaly 


Westimlan 


KONOCIU. 


Sirnmonrfk. 


Qortvm. 


ReuNe.. 


Bemeckor.. 


232- 


Trapp. 


(P). 


Nesbilt^ 


Bela. 


K-S„ 


T(N»ar2- 


C»wi8lirw_ 
Tonnags.. 


U8a(P)- 


Catalina. 


Ptnkerton  (P).. 


FalrchM.. 


Black  Princa„_ 


Lorena- 


Boo«««. 


— 1-  ^ 
panOn 


MMoaJww. 

9^  MOR  Jdhf.. 


tatMonJMhr-. 
Milan  July.- 

kriMasJin*. 
4lhHaaJuna. 
1st  fttofi  Juhr — 
lalMBiiMr-. 
SMManJMr- 
IMMonJiriy.. 


SrdllonJrfy.. 


1lmN#) 


3rdSun  Jiaw- 
4lhSunJum. 


3rd  Sun  Ju^- 

anlSunAua-.. 

3rdSM««apl. 

1tt8«Ji#-. 

3RlSunJi%-. 

S«>SuaJi(y-. 

lat  Sun  July.. 


3nt  Sun  July-.. 
Stti  9iai  Juy— 
4tttSunJuna.. 
1«lSunJuly~ 


3rdSunJuly- 
3rI  Sun  July. 
2nd  Sun  Aug- 
end aMiJMy- 
3iQ  Sun  iRly*— 


Wtejgfit 


«h  Sun  July- 
lit  Sun  Aug- 


MMonJu^- 
4«i  lion  July, 
and  Hon  July- 

lilMinAia- 

aN^^MonAug-- 
aRtUonJuiy-. 
IMUooAug... 

9Rl  MOVI  «K^f  >« 

IstMonAug. 


dtdMonJiiy.. 
latMonAug- 
anlMonAug- 

tat  Kon  Aug- 
end MonAi^.. 
ItfMonAug.- 
0nd  Mon  Aug- 
UiateaAug- 
MManAut- 
SvdMonAug.. 


ItflMhAug. 
ifll  Mon  Aug.. 
SrtMoRAug- 
4«iMonAMg- 
IMMonAag- 
3idMonAt«- 
9(h  Mon  Aug- 


end Sun  Ai^.. 
3r1  Sw  JM^— 


4«)  Sun  July, 
lat  Sun  Aug- 


end Sun  Aug — 
Sttt9un  July— 
endSunAug- 
4««aMnA«g- 
Stt)  Sun  July. 


end  Sun  Aug — 
S«h  Sun  July-. 
endSun  Aug- 
Sth  Shi  July- 
end  Sun  Ai^ 
Sm  Sun  July- 
end  Sun  Aug- 
4th  Sun  Aug-. 
smStanJuly.- 


islSun  Aug- 
3rdSunAug- 


latSunAug- 
4«h<Stf)Aug- 


.  3rd  Sun  Aug- 
end Sun  Aug. 
lalSunSapL 
SnlSunAvii- 


cRw  MBR  AUQ~«>*. 


SrdMonAug- 
Stli  Mon  Aug- 


latMonOct.. 
3nl  ManOol. 
ittMonNov — 

3Rt  Man  Aug 

5th  Mon  Aug — 
endilonSapt- 
dfd  Mon  AuQ— ■ 


ia^>u 


endSunAug- 
3fd  Sun  Aug-. 
4th  Sun  Aug- 
end Sun  Aug- 


4th  Sun  Aug. 
endSunSopL- 
.and&aiAag. 
SnlSunAug. 


4th  Sun  Aug- 
3RtSunSapl. 
SntSunOct- 
lal  Sunftov-. 
3RlSunNov- 
4th  Sun  Aug- 


end Sun  SapL- 
3nlSunSapt- 
4thSunAug- 
2adSunSapt. 


lat  Sun  Oct 

endSunSapL. 


lat  Sun  Oct.— 
endSunSapL. 


art  Mon  ai^ 
lalManOol- 


BoothT. 


booths. 


SodManSipt. 


tfll  Mon  Sipl... 


lat  Sun  Oct — 
aadSunSapt  — 
lat  Sun  Oct.. 


SidSunOct..- 
andSunSapU 


4lh8unSapl- 
IndSunOct. 


3rd  Sun  Sept. 


prwiaaj 


IS 

3^16 

IS 

.    3-2/18 

44 

2-14/18 

W 

ts 

t4 

IS 

S-11/16 

IS 

»-7/1S 

14 

3-4/18 

16 

3-8/16 

14 

9-7/18 

ia 

3->/ie 

«4 

3-3/«S 

ie 

3-1/16 

10 

2-14/16 

t» 

4-«/16 

tr 

4-«/18 

ts 

S-11/1S 

IS 

>-«/«S 

14 

3-7/16 

12 

zsnB 

10 

3-3/16 

M 

S-S/1S 

M 

»-S/1S 

10 

3-2/16 

13 

18 

3-6/18 

1« 

%*n9 

14 

3-4/18 

14 

ie 

18 

3-ie/16 

IS 

3-10/16 

14 

s-nvis 

te 

3-7/18 

ee 

8^13/16 

eo 

3-12/16 

18 

S-10/16 

ez 

3-12/16 

t« 

3-6/16 

1* 

3^16 

18 

3-8/16 

16 

3-5/16 

18 

14 

3-6/18 

12 

3^18 

11 

2-14/18 

18 

3-6MB 

14 

3-4/18 

1« 

a 

16 

3-8/18 

14 

3-7/16 

12 

3-4/16 

12 

3-2/16 

11 

a 

24 

22 

13 

3-3/16 

11 

3 

9 

16 

3-10/16 

14 

3-7/16 

12 

3-4/16 

es 

4-1/16 

23 

»-14/1S 

16 

3-9/16 

30 

4-3^8 

e6 

3-15/18 

IS 

3-S/1S 

14 

3-S/16 

IS 

S-S/1S 

14 

3-6/18 

10 

3-1/16 

IS 

3-1S/1S 

16 

3-10/16 

14 

3^18 

14 

3-8/18 
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Avocado  vaiia^ 


Guatemalan  Seedbig*. 

Marcua...— _— 


Brooks  197S. 


OoMnson. 

Rue 


Simpson— 
Choquelte. 


WinskMifaon.. 
Laona 


Afax<B-7). 

Taylor.- 


Booth  3. 


Unda.— 
Monro*- 

Boothl. 
Zio(P).- 

Wagnar- 


Meya(P)_ 
Reed(CP). 

Buccarteer.. 


ENactive  period 


rtom 


3n  Mon  SopC^M. 
1st  Mon  Sept-. 

1st  Man  Oct 

1st  Mon  Sept.— . 
artfMonSaiN— 
IstMsnS^it-. 
endMonSapt- 
3rdMonSapL-. 
2nd  Mon  Sept... 

aRiR9epi._ 

lat  Man  Oct— .. 


and  Mon  Sept.;. 
4lh  Man  Sept 

am  Man  Sept— 

aPdMonOa- 


Sih  Mon  Oct— 
4mMonS8pt- 
4ttiMBN8apt- 
48«MonSapt- 
andMonOct- 


4lhMonOct.— 
1st  Man  Oct— . 
artMonOct. 
lat  Mon  Oct.. 
3rd  Mon  Oct. 


SthMonOct. 
2ntf  Mon  Oct.. 
and  Mon  Oct. 
4SiMonOk9t. 
2nd  Mm 
3rd  Mon  Oct 


Stfi  Man  Oct— . 
islMonMaw— 
3rd  Mon  Nov-. 

IslMonDec 

SrdMonOac... 
2no  Mon  Nov.*. 


CIW  PNW  VIW.. 

4thMonNotf- 


SnlMonNoir. 

tit  Mon  Ooc ».»».. 
3td  Mon  Doc..w.. 

3rtMonOae 

4lhMonOac 

2nd  Mon  Jan 

4th  Mon  Jan 

Sad  Mon  Doc...... 

4d>MonOac 

2ndMonOec 

4lh  Mon  Dec 


2nd  Mon  Jan . 
SdiMonOct- 


Through 


latSunOct- 
1st  Sun  Oct- 
1st  Sun  Oec- 


SnlSunSapt. 
SftSMOct. 


2nd  Sun  Sept. 
3rdSunSept- 
2ndSunOct- 
2ndSunOot- 

3rd  Sun  BM- 

latSunOct 

3rd  Sun  Oct. 


48)  Sun  Sept-.. 
2nd  Sun  Oct  ..- 
2n«SunOcl. 
3rdSunOGt- 
SlhSunOet. 


2ndSunl«N_ 
3rdSunOot- 
2nd  San  Oct. 
2nd  Sun  Od- 


4th  Sun  Oct. 

1st  Sun  Nov 

3rd  Sun  Oct 

S8«SunOct 


3rdSunOct- 
5th  Sun  Oct  .- 
2nd  Sun  Nov. 
SthSunOct.- 
4thSunOct- 
latSunNov- 
3rdSunOct- 
5th  Sun  Oct  .„ 
3rd  Sun  Nov - 
3rd  Sun  Nov. 
lat  Sun  Oec.. 


"■" 


3rd  Sun  Oec.... 

let  Sun  Jan. 

4th  Sun  Nov..- 
2i«>  Stai  Oac-. 
4th  S(M  Nov.- 
2nd  Sun  Oac-.. 
lat  Sun  Osc.-. 
SnlSunOac  — 
3rd  Sun  Oec-. 

4th  Sun  Oec 

2rKl  Sun  Jan  „. 

4th  Sun  Jan 

lat  Sun  Feb..- 
4lhSunOac-. 
2nd  Sun  Jan  — 
4th  Sun  Oec— 
2nd  Sun  Jan  -.. 
4th  Sun  Jan  .- 
48)  Sun  Nov— 


MMmumain 


12 
IS 
13 
32 
24 
12 
10 
8 
16 
30 
24 
18 
12 
10 
16 

as 

24 
20 
18 
18 
26 
20 
IB 
16 
14 
IS 
14 
12 
18 
14 
12 
16 
14 
IS 
28 
24 
20 
18 
16 
12 
12 
10 
12 
10 
16 
16 
14 
12 
10 
13 
11 
12 
10 
S 
13 


Olameier 


I  ^??^^  °i  fl"  ISf**^  !'■'*■"  tyP*  ^'•''"liB*  «"()  t>»  West  Indian  type  seedlings  not  listed  elsewhera 

«  Avocadoa  ct  8>a  Gualsmalan  type  varieties,  hytxid  vartetiea.  and  unidawtHled  aoedlings  not  IWed  elsewhere  In  Table  I. 


3-6/16 


4-12/16 

4-5/16 

3-4/16 

3-1/16 

2-14/16 

3-10/16 

4-3/16 

3-15/16 

3-8/16 

3-1/16 

3 

»-8/16 

4-4/16 

4-1/16 

3-14/16 

3-14/16 

3-10/16 

»-t4/16 

3-8/16 

3-6/16 

3-8/16 

3-6/16 

3-11/16 

3-16/16- 

3-3/16 

3-14/16 

3-S/16 

3-2/16 

3-6/16 

3-6/16 

3-12/16 

4-3/16 

4-1/16 

3-14/16 

3-8/16 

3-12/16 

34/16 

•3-1 /«6 

2-14/ {6 

3-5/16 

3-2/16 

3-13/16 

3-10/16 

3-6/16 

3-5/16 

3-2/16 
>3 

3-4/16 

3-3/16 
3 

3-6/16 


Dated  May  31^  1988. 

RahitCICaaaay. 

Deputy  Director.  Fruit  and  Vegetable 
Diviaioa. 

(FR  Doc  8S-12SS1  Filed  6-3-88:  SrtS  an] 


NUCLEAR  REQULATORY 
COMMISSION 


leCFRPartSO 
Ravlakm  of  DackWtflng 


for 


;  Nuclear  Regnlatoiy 
Cominission. 

Final  till*. 


r.  The  Nuclear  Regulatory 
CommisBion  is  promulgating  an 


amended  rule  which  governs  the 
backfitting  of  nuclear  power  plants.  This 
action  is  necessary  in  order  \o  have  a 
backfit  rule  which  tmambiguoosly 
conforms  with  the  August  4, 1987 
decision  of  the  U.S.  Court  of  Appeals  for 
the  District  of  Columbia  in  Union  of  - 
Concerned  Scientists,  et  al.,  v.  U.S. 
Nudear  Regulatory  Commission.  This 
action  is  intended  to  clarify  when 
economic  costs  may  be  considered  in 
backfitting  nuclear  power  plants. 

CFFECTtVI  OATC:  July  6. 1966. 


FOR  FURTHER  INFORMATION  CONTACT: 

Steven  F.  Crockett  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555. 
Phone:  (202)  492-1600. 
SUPPLEMENTARY  INFORMATION: 

Background  | 

On  September  20, 1985,  after  an 
extensive  rulemaking  proceeding  which 
included  sequential  opportunities  for 
public  comment  on  an  advanced  notice 
of  proposed  rulemaking  (48  FR  44217; 
September  28 1983)  and  a  notice  of 
proposed  rulemaking  (49  FR  47034; 
November  30, 1984],  the  Commission 
adopted  final  amendments  to  its  rule 
which  governs  the  backfitting  of  nuclear 
power  plants,  10  CFR  50.109  (50  PR 
38097:  September  20. 1985).  Backfitting  is 
defined  in  some  detail  in  ihe  rule,  but  for 
purposes  of  discussion  here  it  means 
measures  which  are  directed  by  the 
Commission  or  by  NRC  staff  in  order  to 
improve  the  safety  of  nuclear  power 
reactors,  and  which  reflect  a  change  in  a 
prior  Commission  or  staff  position  on 
the  safety  matter  in  question. 

ludicial  review  of  the  amended 
backfit  rule  and  a  related  internal  NRC 
Mtmual  chapter  which  partially 
implemented  it  was  sought  and.  on 
August  4, 1987,  the  U.S.  Court  of 
Appeals  for  the  DC  Circuit  rendered  its 
decision  vacating  both  the  rule  and  the 
NRC  Manual  chapter  which 
implemented  the  rule  in  part.  UCS  v. 
NRC.  824  F.2d  103.  The  Court  concluded 
that  the  rule,  when  considered  along 
with  certain  statements  in  the  rule 
preamble  published  in  the  Federal 
Reguter,  did  not  speak  imambiguously 
in  terms  that  constrained  the' 
Commission  from  considering  economic 
costs  in  establishing  standards  to  ensure 
adequate  protection  of  the  public  health 
and  safety  as  dictated  by  section  182  of 
the  Atomic  Energy  Act  At  the  same 
time,  the  Court  agreed  with  the 
Commission  that  once  an  adequate  level 
of  safety  protection  had  been  achieved 
under  section  182.  the  Commission -was 
fully  authorized  under  section  leii  of  the 
Atomic  Energy  Act  to  consider  and  take 
economic  costs  into  account  in  ordering 
further  safety  improvements.  The  Court 
therefore  rejected  the  position  of 
petitioners  in  the  case.  Union  of 
Concerned  Scientists,  that  economic 
costs  may  never  be  a  factor  in  safety 
decisions  under  the  Atomic  Energy  Act 

Because  the  Court's  opinion  regarding 
the  circumstances  in  whidi  costs  may 
be  considered  in  making  safety 
decisions  on  nuclear  power  plants  was 
completely  in  accord  with  the 
Commission's  own  policy  views  on  this 
important  subject  the  Commission 


decided  not  to  appeal  the  decision. 
Instead,  the  Commission  decided  to 
amend  both  the  rule  and  the  related 
NRC  Manual  chapter  (Chapter  0514)  so 
that  they  conform  unambiguously  to  the 
Court's  opinion.  On  September  10, 1987, 
the  Commission  published  pro'posed 
amendments  to  the  rule  (52  FR  34223) 
and  provided  for  a  comment  period 
ending  on  October  13. 1987.*  The  final 
rule  as  set  out  in  this  document  is 
substantially  the  same  as  the  proposed 
rule  (52  FR  34223;  September  10. 1987). 

In  this  rulanaking  the  Commission 
has  adhered  to  the  following  safety 
principle  for  all  of  its  backfitting 
decisions.  The  Atomic  Energy  Act 
commands  the  Commission  to  ensure 
that  nuclear  power  plant  operation 
provides  adequate  protection  to  the 
health  and  safety  of  thie  public.  In 
defining,  redefining  or  enforcing  diis 
statutory  standard  of  adequate 
protection,  the  Commission  will  not^ 
consider  economic  costs.  However, 
adequate  protection  is  not  absolute 
protection  or  zero  risk.  Hence  safety 
improvements  beyond  the  minimum 
needed  for  adequate  protection  are 
possible.  The  Commission  is  empowered 
under  section  161  of  the  Act  to  impose 
additional  safety  requirements  not 
needed  for  adequate  protection  and  to 
consider  economic  costs  in  doing  so. 

The  1985  revision  of  the  backfit  rule, 
which  was  the  subject  of  the  Court's 
decision,  required,  wpth  certain 
exceptions,  that  backfits  be  imposed 
only  upon  a  fhiding  that  they  provided  a 
substantial  increase  in  the  overall 
protection  of  the  public  health  and 
safety  or  the  common  defense  and 
security  and  that  the  direct  and  indirect 
costs  of  implementation  were  justified  in 
view  of  this  increased  protection.  The 
amended  rule,  set  out  in  this  document 
restates  the  exceptions  to  this 
requirement  for  a  finding,  so  that  the 
rule  will  clearly  be  in  accord  with  the 
safety  principle  stated  above. 


>  In  it*  canunento  on  the  propoMd  amciiidiiMnta. 
the  Union  of  Concerned  Scientista  aMert*  that  the 
Fedanl  Haglalai  notice  of  the  propoted 
amendment*  waa  technically  defective.  UCS  urgam 
that  since  the  Court  had  vacated  the  entire  rate,  the 
Federal  Ragtaiar  notice  thould  have  propoaad 
enactment  of  an  entire,  amended,  rule,  rather  than 
•imply  amendments  to  the  vacated  rule.  In  weighios 
the  technical  merit  of  UCS'  argument.  It  should  be 
noted  that  as  of  the  dateurf  the  Fadani  Ka^atar 
notice,  the  mandate  of  dw  Co«ir<  had  not  yat  iaaned 
and  the  rale  waa  tbua  atiU  legally  in  aflisct 
However,  the  more  ifflportant  conaideration  is  thai 
the  notice  clearly  revealed  the  Commiaaion'a  intant 
to  teiaave  the  backfiit  rale  oooe  it  had  been 
conferaed  to  the  Court'*  dadaton  UCS  underttood 
this  intant  and  toolc  the  opportunity  to  reaninlt  the 
conunenis  it  had  submitted  durteg  the  rulemaking 
leading  up  to  the  19S5  revialoii  of  Ihe  rule.  In  any 
event,  the  Commission  is  publishing  the  entire  iiile 
in  this  document 


Particularly  in  response  to  the  Court's 
decision,  the  rule  now  provides  that  if 
the  contemplated  backfit  involves 
defining  or  redefining  what  level  of 
protection  to  the  public  health  and 
safety  or  common  defense  and  security 
should  be  regarded  as  adequate,  neither 
the  rule's  "substantial  increase" 
standard,  nor  its  "costs  justified" 
standard,  see  {  S0.109(a)(3),  is  to  be 
applied.  (See  S  S0.109(a)(4)(iii).)  Also  in 
response  to  the  Court's  decision,  see  824 
F.2d  at  119,  the  rule  now  also  explicitly 
says  that  the  Commission  shall  always 
require  the  backfitting  of  a  facility  if  it 
detennines  that,  such  regulatory  action  is 
necessary  to  ensure  that  the  facility 
provides  adeqoate  protection  to  the 
health  and  safety  of  the  public  and  is  in 
accord  with  the  common  defense  and 
security. 

On  instruction  from  the  Commission, 
the  NRC  staff  has  amended  its  Manual 
chapter  on  plant-specific  backfitting  to 
ensure  consistency  with  the  Court's 
opinion.  Copies  of  the  revised  chapter 
are  available  for  public  inspection  in  the 
Commission's  Public  Document  Room, 
1717  H  Street  NW.,  Washington,  DC 
20555.* 

Response  to  CcmuneDts 

Comments  were  received  from  12 
utilities,  one  Federal  agency  (DOB),  one 
vendor,  seven  individuals,  seven 
citizens'  groups,  and  two  industry 
groups.  Lengthy  and  detailed  conmients 
were  submitted  by  the  Union  of 
Concerned  Scientists  (UCS)  and  the 
Nuclear  Utility  Backfitting  and  Reform 
Group  (NUBARG).  Both  organizations 
were  active  in  the  rulemaking  which  led 
to  the  1985  revisioif  of  the  rule.  The 
comments  submitted  by  these  two 
groups  encompassed  most  of  the 
comments  made  by  others.  Below,  the 
Commission  paraphrases  the  chief 
comments  and  responds  to  them.  The 
Conunission  has  given  careful 
consideration  to  every  comment  The 
original  comments  may  be  viewed  in  the 
NRC's  Public  Document  Room  in 
Washington,  DC 


■  Several  conmentera  argue  that  the  revised 
Manual  chapter  should  undergo  what  amounta  to 
notice  and  aoainient-rulemakliig.  However,  the 
Manual  chapter,  if  it  ia  a  nde  at  aU,  is  a  rule  of 
agency  organiiation,  procedure,  or  practice,  and 
^udan  la  not  airt>iect  to  the  netioa  and  comment 
requiraBeola  of  the  Adminiatratlva  ftocadure  Act 
Sa«  S  U.&C  SSSfbNA):  aae  alao  1 96S(aK2)-  The 
CommiaaiaB  did  pobtiah  for  oownant  an  earlier 
versioa  of  Manual  Cbaplar  («  FR  lesoo:  April  2a 
1984),  iMt  that  verakm  waa  airwdy  in  effiBd  when  it 
waa  pubUahad  for  eamnent.  and  it  was  published 
for  comment  only  bacaoae  thet3onmiaa)on  was  still 
in  the  procaaa  of  nakiag  fiindaaianla]  changes  to 
the  tMckfitting  prooeas  and  wanted  comment  on  the 
procedures  then  in  effect  See  id. 
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Adeqmto  hatectlon'* 

The  great  majority  of  the  commenters 
raised  issues  about  the  rule's  use  of  the 
phrase  "adequate  protedion".  Tliis 
phrase  is  used  in  the  rule's  exception 
provisions.  See  9  S0.109(a)(4).  Generally, 
the  rule  requires,  among  other  things, 
that  it  be  shown  for  a  given  proposed 
backfit  that  implementation  of  die 
badcfit  would  bring  about  a  "substantial 
iiK3«ase"  in  (nreraO  protection  to  public 
health  and  safety,  and  diat  the  d^ct 
and  indirect  costs  of  die  backfit  are 
justified  by  ftat  substantial  faicrease. 
See  i  50.109(a)(3).  However, 
S  50.100(a)(4)  also  requires  \haX  these 
two  standards  not  be  applied  in  three 
situations:     ^ 

First  where  die  backfit  is  required  to 
bring  a  facility  into  compliance  with 
NRC  requirements  or  the  licensee's  own 
written  commitmentK 

Second.  wha«  the  backfit  is 
necessary  to  ensure  that  the  facibty 
provides  adequate  protectioB  to  dw 
health  and  safety  of  the  pabUc  and  is  ia 
accord  with  the  common  defense  and 
security;  and 

Third,  as  noted  above,  where  the 
backfit  involves  'i^fiw'ng  or  redefining 
what  level  of  protection  to  the  public 
health  and  safety  or  common  diefense 
and  security  shcnikl  be  regarded  as 
adeqjuate. 

The  comments  on  the  rule's  use  of  the 
phrase  'Adequate  protection"  generally 
took  two  forms,  each  discussed  more 
fully  later  oo  in  this  notice.  The  first 
form,  most  fully  represented  by  UCS' 
comments,  was  that  \he  rule  itself 
should  actoally  include  a  definition  of 
"ade<^ate  protection"  (Uif  final  rale  set 
out  in  this  document  does  not),  a  i^ase 
nowhere  explicitly  defined  in  general 
terms,  either  in  the  Atomic  Energy  Act 
from  which  the  phrase  comes,  or  in  the 
Commission's  regulations. 

The  second,  more  modest  form  of  the 
comments  on  "adequate  protection", 
most  fully  represented  by  NUBARG's 
comments,  was  that  one  or  another  of 
the  three  exception  provisions  in  the 
rule  was  redundant  (none  is).  While  not 
amoimting  to  a  call  for  a  definition  of 
"adequate  protection",  NUBARG's 
comments  displayed  some  of  UCS' 
uncertainb|r  about  what  the  Commission 
meant  by  Qie  phrase. 

Each  group  had  difficulty  appfying  the 
phrase  to  characterize  past  Commission 
action  in  backfitting.  UCS  claimed  diat 
the  Commission  had  never  badkfitted  in 
order  to  achieve  someddng  beyond 
"adequate  protection."  NUBARG, 
however,  claimed  that  the  Commission 
had  never  required  a  backfit  on  the 
groimds  that  compliance  with  the 
regulations  was  not  enough  to  provide 


adequate  protecdon.  These  views, 
diffning  in  emphasis,  nfl^  the  two 
groaps'  opposite  concerns  about  the 
possibility  diat  the  Commission  would 
use  the  phrase  "adequate  protectiim" 
arbitrarily.  UCS  is  concerned  that  the 
Commission  might  interpret  the  phrase 
"adeqoate  protection"  to  refer  to  a  level 
of  safety  such  diat  every  proposed 
improvement  would  be  subjected  to 
cost-benefit  analysis.  Conversely,  die 
industry  appears  concerned  that  the 
Commission  might  interpret  the  phrase 
"adequate  protection"  to  refer  to  a  level 
of  safety  sutii  diat  no  proposed 
improvement  .would  be  subjected  to 
post-benefit  analysis. 

The  Commission  certainly  did  not 
intend  that  diis  rulemaking  should  focus 
on  the  meaning  of  the  phrase  "adequate 
protection".  Tiie  main  point  of  this 
rulemaking  was  simply  to  negate  the 
misimpression  left  by  two  statements  in 
the  preamUe  to  the  1965  version  of  die 
backfit  nde.  UCS  pnts  forward  two 
grounds  for  its  emphasis  on  the  phrase 
"adequate  protection".  First.  UCS 
asserts  that  "(t)he  crucial  decision  as  to 
whether  cost  benefit  analysis  will  be 
used  in  assessing  the  need  for 
backfitting  is  dependent  on  whether  the 
particular  badcfitting  under 
consideration  is  needed  to  enstne 
adequate  safety  •  *  •  ."  Second.  UCS 
claims  duit  the  Court  "ordered"  the 
Commission  to  "stop  trying  to  obscure 
its  intentiiMis  through  ambiguous  and 
vague  language •  •  *  ." 

However,  as  will  be  explained  more 
fully  below,  the  Court's  decision  turned 
not  on  the  nde's  lack  <rf  a  definition  of 
"adequate  protection"  but  rather  on  two 
statements  which  seemed  to  the  Court  to 
inq>}y  that  tiie  Conunission  intended  to 
take  costs  into  consideration  in 
determining  what  "adequate  fwotection" 
required;  the  meaning  of  "adequate 
protection"  was  simply  not  an  issue  in 
the  litigation.  Moreover,  UCS 
overestimates  the  role  the  plvase 
"adequate  protection"  plays  in  the 
backfit  rule.  The  diresbold  decision  in 
considering  a  proposed  badcfit  and  very 
often  the  cnly  decision  that  need  be 
made.*  is  not  whedier  adequate 
protection  is  at  stake  but  rather  whether 
the  facility  is  in  compliance  with  the 
Commission's  requirements  and  the 
licensee's  wrritten  commitments. 

Even  if  UCS  is  rij^  about  die 
importance  (rftfie  phrase  "adequate 
protection",  there  is  nothing  unusual  or 


imprudent  and  certainly  nothing  illegal, 
about  decisioiu  which  ultimately  turn 
on  the  application— by  duly  constituted 
authority  and  after  full  consideration  of 
all  relevant  information— of  phrases 
which  are  not  fully  defined.  Consider, 
for  instance,  the  "reasonable  assiurance" 
determination  the  Commission  must 
make  before  issuing  an  operating 
license.*  Indeed,  most  of  the 
Commission's  rules  and  regulations  are 
ultimately.based  on  imquantified  and.  as 
we  note  below,  presently  unquantifiable 
ideas  of  what  constitutes  "adequate 
protection". 

Were  there  something  peculiarly 
critical  about  the  role  of  "adequate 
protection"  in  the  backfit  rule,  the  issue 
of  the  phrase's  meaning  could  have  been 
raised  in  the  rulemaking  for  the  1985 
rule.  Two  of  the  three  exception 
provisions  set  out  above  were  in  the 
1985  revision  of  the  rule,  where  they 
used  the  equivalent  phrase  "imdue  risk" 
instead  of  "adequate  protection".  Also, 
as  the  Court  in  UCS  v.  NRC  noted.  824 
F.2d  at  119,  die  statement  of 
considerations  which  accompanied  the 
1985  version  of  the  rule  quite  explicitly 
at  least  twice  limited  the  consideration 
of  costs  in  backfitting  decisions  to 
situationf  where  "adequate  protection" 
was  already  secured.'  * 

Nonetheless,  an  issue  which  is  a 
concern  of  almost  every  commenter  in 
this  rulemaking  should  not  be  ignored. 
Therefore,  the  Comnussion  will  answer 
as  best  it  can  the  questions  the 
commenters  have  raised  concerning  the 
rule's  use  of  the  phrase  "adequate 
protection".  We  begin  with  UCS'  call  for 
an  objective  and  generally  applicable 
definition  of  "adequate  protection".  We 
argue  that  such  a  definition  is  not 
possible  in  the  near  future,  but  that  the 
public  and  licensees  are  nonetheless 
protected  against  misuse  of  the  phrase. 
In  the  course  of  responding  to  UCS' 
comments,  we  shaU.  of  necessity,  be 
making  at  least  preliminary  responses  to 
most  of  NUBARG's  comments  also. 

UCS  argues  that  the  rule  permits  the 
agency  to  escape  its  legal  responsibility 


*  For  insfanoe.  a  naioif  ly  of  the  plant-^>eciflc 
bacKilta  mrtad  out  dning  tile  firat  yvar  after  the 
19SS  revMn  of  tka  bad*  r^  becaaa  aOactivc 
ware  far  *e  aalw  of  eoavHaiKfr  See  SBGY-SS-4S. 
EvaluatioB  of  Managtag  Plant-Specific  Backfit 
Requirements  (November  21. 1088).  Enclosure  I. 


4 ....  .  1^^  operating  license  may  be  issued  by 
the  CommissiiNi  *  *  *  upon  finding  that:  *  *  * 
(tjhere  is  reaaooable  assurance  *  *  *  that  the 
activities  authorized  by  the  operating  license  can  be 
conducted  Without  eadaogering  the  health  aad 
safety  of  the  public  •  •  *  ."  10  CFR  50.57ta)(3). 

*  "The  consideration  and  weighing  of  costs 
contenplaiad  by  Iha  role  appliea  to  backfits  that  are 
intended  to  result  in  incretneaial  aafely 
improvements  for  a  plant  that  already  provides  an 
acceptable  degree  of  protection!.)"  SO  FR  38103.  col. 
1:  aWo.  1t)he  coats  asaodated  with  proposed  new 
safety  tequiremaaia  oay  be  conatdeiad  by  the  . 
Commission  provided  that  (be  Ato^iic  Energy  Ad 
finding  no  undue  riak'  can  be  snade."  id.  al  38101. 
coLS.  ^  .  . 
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to  articulate  the  factors  on  which  it 
bases  its  backfitting  decisions.  UCS 
asserts  that  the  rule  should  "enunciate 
criteria  and  guidelines  about  what 
constitutes  redefining  and  defining 
adequate  protection  levels,  what 
constitutes  an  adequate  as  opposed  to  a 
beyond  adequate  protection  level,  and 
what  factors  place  a  particular 
circumstance  within  the  rule  or  within 
the  exceptions."  Another  comment 
asserts  that  any  definitidh  of  "adequate 
protection"  should  include  the  resolution 
of  all  outstanding  safety  issues.  Yet 
another  calls  for  "objective  criteria", 
"some  real  numbers"  on  releases, 
accident  consequences,  and  the  like. 

There  does  not  exist  and  cahnof 
exist,  at  least  not  yet,  a  generally, 
applicable  definition  of  "adequate 
protection"  which  would  guard  against 
every  possible  misuse  of  the  phrase. 
Congress  established  "adequate 
protection"  as  the  standard  the 
Commission  is  to  apply  in  licensing  a 
plant  see  42  U.S.C.  2232(a).  and  gave  the 
Commission  authority  to  issue  rules<and 
regulations  necessary  for  protection  of 
public  health  and  safety,  see  42  U.S/1 
2201.  but  Congress  did  not  define 
"adequate  protection",  nor  did  it 
command  Oie  Commission  to  define  it 

Such  a  definition  would  havelo  take 
one  of  two  forms,  one  of  them  incapable 
of  preventing  the  abuses  the 
commenters  are  concerned  about,  and 
the  other  simply  not  possible  yet  The 
first  of  these  would  be  a  verbal 
definition  of  the  kind  encountered  in,  for 
instance,  the  various  "reasonable  man" 
standards  in  the  common  law.  After  the 
pattern  of  these,  the  Commission  could 
say,  correctly,  that  "adequate 
protection"  is  not  zero  risk,  that  it  is  the 
same  as  "no  undue  risk",  that  it  has 
long-term  and  short-term  aspects,  and 
that  it  is  that  level  of  safety  which  the 
Atomic  Energy  Act  requires  for  initial 
and  continued  operation  of  a  nuclear 
power  plant  However,  such  a  definition 
dearly  will  not  of  itself,  prevent  the 
abuses  UCS  and  NUBARG  are 
concerned  about  nor  is  such  a  standard 
sufficiently  helpful  to  the  NRC  staff  in 
actual  practice.  l 

Thus,  if  there  is  to  be  a  useful  aha 
generally  applicable  definition  of 
"adequate  protection",  it  must  take 
another,  more  precise  form,  namely, 
quantitative.  Several  of  the  commenters 
seem  to  have  such  a  definition  in  mind 
when  they  call  for  "objective  criteria", 
some  "real  numbers",  and  the  like.  In 
fact  the  Commission  is  actively 
pursuing  reliable  quantitative  measures 
of  safety,  and  some  quantitative  and 
generally  applicable  definition  of 
"adequate  protection"  may  eventually 


emerge  as  a  byproduct  of  the 
Commission's  efforts,  still  in  their  early 
stages,  to  implement  its  general  safety 
goals,  which  take  a  partly  quantitative 
form.  (See  51  FR  30028:  August  21. 1966, 
Pohcy' Statement  on  Safety  Goals.) 
However,  given  the  state  of  the  art  in 
quantitative  safety  assessment  it  is  not 
reasonable  to  expect  that  the 
Commission  could  make  licensing 
decisions — let  alone  decisions  on 
whether  to  consider  cost  in  backfitting — 
wholly  on  a  quantitative  definition  of 
"adequate  protection".  Surprisingly, 
some  of  the  conunenters  who  call  for 
"objectivexriteria",  "some  real , 
numbers",  and  the  like,  have  in  the  past 
criticized  quantitative  risk  assessments. 

Nonetheless,  even  in  the  absence  of  a 
'  useful  and  generally  applicable 
definition  of  "adequate  protection",  the 
Commission  can  still  make  sound 
judgments  aliout  what  "adequate 
protection"  requires,  by  relying  upon 
expert  engineering  and  scientific 
judgment  acting  in  the  light  of  all 
relevant  and  material  information.  As 
UCS  itself  said  in  its  comments  on  the 
proposed  1985  revision  of  the  rule, 
'"(ujltimately,  the  determination  of  what 
standards  must  be  met  in  order  to 
provide  a  reasonable  assurance  that  the 
public  health  and  safety  %vill  be 
protected  comes  down  to  the  reasoned 
professional  judgment  of  the  responsible 
official." 

The  Commission's  exercise  of  this 
judgment  will  take  two  familiar  forms, 
of  which  the  most  important  is  rule  and 
regulation.  An  essential  point  of  the 
Commission's  having  regulations  is  to 
flesh  out  the  "adequate  protection" 
standard  entrusted  to  the  Commission 
by  Congress.  See  UCS  v.  NRC.  824  F.2d 
at  117-18.  Exercising  engineering  and 
scientific  judgment  in  the  light  of  all 
relevant  and  material  information,  the 
NRC  identifies  potential  hazards  and 
then  requires  that  designs  be  able  to 
cope  with  such  hazards  with  sufficient 
safety  margins  and  reUable  backup 
systems.  Regulations  and  guidance 
arrived  at  in  this  way  do' not  strictly 
speaking,  "define"  adequate  protection, 
since  there  will  be  times  whm  the  NRC 
issues  rules  which  require  something 
beyond  adequate  protection^ 
Nonetheless,  compliance  with  such 
regulations  and  guidance  may  be 
presumed  to  assure  adequate  protection 
at  a  minimum.  As  the  Commission  has 
said  on  many  occasions,  compliance 
with  the  Commission's  regulations  and 
guidance  "should  provide  a  level  of  . 
safety  sufficient  for  adequate  protection 
of  the  public  health  and  safety  and 
common  defense  and  security  under  the 
Atomic  Energy  Act. "  (49  FR  47034, 47036, 


col.  2.  November  30. 1984,  proposed  1985 
rule;  see  also  50  FR  38097, 38101,  col.  3, 
September  20, 1985,  final  1985  rule;  51  FR 
30028.  col.  1.  August  21, 1986,  Policy 
Statement  on  Safety  Goals.) 

Because  "adequate  protection"  is 
presumptively  assured  by  compliance 
with  the  regulations  and  other  license 
requirements,  all  the  versions  of  the 
backfit  rule — the  1970  rule,  the  1985  rule, 
and  the  one  set  oat  in  this  document  see 
i  50.109(a)(4)(i)— have  a  "compliance" 
exception:  plants  out  of  compliance  may 
be  backfitted  without  findings  of 
"substantial  increase"  in  protection  or  a 
"justification"  of  costs. 

However — and  here  is  where  the  lack 
of  a  general  definition  for  "adequate 
,  protection"  poses  a  challenge — 
"adequate  protection"  is  only  - 
presumptively  assured  by  compliance. 
As  the  Commission  said  in  promulgating 
the  1985  revision,  the  presumption  may 
be  overcome  by,  for  instance,  new 
information  which  indicates  that 
improvements  are  needed  to  ensure 
adequate  protection.  (50  FR  38101,  col. 
3.)  Such  new  information  may  reveal  an 
unforeseen  significant  hazard  or  a 
substantially  greater  potential  for  a 
known  one,  or  insufficient  margins  and 
backup  capability.  Engineering  judgment 
may,  in  the  light  of  sudi  information, 
conclude  that  restoration  of  the  level  of 
protection  presumed  by  the  regulations 
requires  more  than  compliance.  Thus 
both  the  1985  revision  and  the  revision 
below  contain  exemptions  for  backfits 
necessary  to  assure  "adequate 
protection",. or,  as  the  1985  rule 
equivalently  said,  "no  undue  risk".  See 
S  50.10e(a)(4Kii)  of  the  rule  set  out  in  this 
document. 

If  compliance  does  not  assure 
adequate  protection,  the  Commission 
must  be  able  to  determine  how  much 
more  protection  is  required,  and  a 
precise  and  generally  applicable 
definition  of  "adequate  protection" 
would  facilitate  that  determination.  But 
such  a  definition  would  have  only  a 
limited  role  to  play.  The  first  and  most 
crucial  question  is  whether  the  proposed 
backfit  is  required  to  bring  a  plant  into 
compliance.  Only  if  the  proposed  backfit 
requires  more  than  compliance  with 
NRC  regulations  and  license  conditions 
need  there  be  a  determination  as  to 
what  "adequate  protection"  requires. 
Given  this  relation  between  compliance 
and  "adequate  protection",  the  industry 
might  be  more  concerned  than  UCS  is 
about  the  lack  of  a  general  definition  of 
"adequate  protection",  for  UCS  will  at 
least  have  the  comfort  of  knowing  that 
compliance  will  be  secured  before  cost 
is  considered,  but  the  industry  cannot  be 
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sure  how  much  more  than  compliance 
may  be  a'sked  of  it  despite  the  cost. 

Where,  as  in  the  cases  contemplated 
by  the  second  exception  provision  of  the 
rule,  more  than  compliance  is  required 
and  quantitative  criteria  do  not  define 
"adequate  protection",  the  agency  must 
fall  back  on  the  second  familiar  form  in 
which  engineering  judgment  is  exercised 
by  the  Commission,  namely,  case-by- 
case.  Administrative  agencies  are  not 
required  to  proceed  by  rule  alone,  for 
the  method  of  case-by-case  judgment  is 
quite  capable  of  meeting  the 
requirement  that  the  factors  on  which 
administrative  decisions  are  based  be 
articulated.  Rather  than  proceeding  by 
an  almost  ministerial  application  of 
"objective  criteria",  the  Commission 
must  fashion  a  series  of  case-by-case 
judgments  into  a  well-reasoned  and 
factually  well-supported  body  of 
decisions  which,  acting  as  reasoned 
precedent  can  control  and  guide  the 
Commission's  exercise  of  the  discretion 
granted  it  by  Congress  in  precisely  the 
way  in  which  €ommon-Iaw  precedents 
control  and  guide  the  comn^on  law 
judge's  exercise  of  his  or  her  judgment. 
See  Nader  v.  Ray.  363  F.Supp.  948.  954- 
55  (D.D.a  1973)  (determining  what 
constitutes  adequate  protection  calls  for 
exercise  of  discretion  in  a  judgmental 
process  very  different  from  acting  in 
accord  with  a  clear,  non-discreHonaiy 
legal  duty). 

The  Commission  foresaw  the  need  to 
proceed  case-by-case  on  occasion  and 
therefore  made  it  a  principal  aim  of  the 
backfit  rule  to  centralize  the 
responsibility  and  document  the  bases 
for  case-by-case  decisions  for  such 
decisions.  The  Commission  thereby 
hoped  to  better  assure  that  such 
decisions  as  might  of  necessity  be  case- 
by-case  would  form  a  reasoned  and 
coherent  bodyw" 


Nothing  in  the  Court's  ruling  in  UCS  v. 
NRC  forbids  the  Commission's  approach 


*  UCS  alleges  that  in  three  Instances  the 
Commission  has  abused  its  discretion  by  applying 
cost  considerations  in  specific  cases  where 
licensees  are  in  compliance  but  adequate  protection 
is  at  stake.  However.  UCS  is  misinformed  about  the 
first  of  the  three  cases,  and  its  allegation*  about  the 
other  two  reduce  simple  to  disagreement  over  what 
Constitutes  adequate  protection.  We  briefly  discuss 
the  three  case*  below. 

Citing  trade  ioumal  articles  which  quote  unnamed 
NRC  souroes.  UCS  claims  that  the  backfit  rule 
caused  the  NRC  staff  to  change  iu  mind  about 
requiring  two  licensees  to  conduct  cprtain 
inspection*  and  analyse*  in  order  to  justify 
cotittnued  operatioa*.  The  two  plants  in  question 
had  reactor  pump  coolant  shafu  similar  to  one* 
which  eliewhere  had  ahown  a  high  probability  of 
•hearing  oR  under  certain  conditions.  UCS  aasarU 
that  "|w)e  *  •  •  learn  from  this  example  the 
Inherent  lack  of  logic  and  circularity  embedded  In 
the  rule:  NRC  is  prevented,  by  operation  of  the  rule, 
from  asking  questions  needed  to  learn  the  degree  of 
risk  of  a  known  equipment  problem  because  they  do 
not  know  the  answers  in  advance." 


However,  the  facU  of  the  situation*  were  not 
what  UCS  alleges  them  to  have  been;  indeed  the 
backfit  rule  was  not  involved.  Letters  were  sent  on 
April  23, 1986  requiring  the  licensees  to  submit 
within  20  days  information  which  would  "enable 
the  Commission  to  determine  whether  or  not  (tiielr) 
licensels)  should  be  modified."  Such  information 
included  information  on  design,  operational  history, 
schedules  for  inspection,  plans  for  operator  training, 
and  "any  analysis  performed  subsequent  to  those 
done  for  the  FSAR  (Final  Safety  Analysis  Report) 
which  would  address  the  consequences  of  a  locked 
rolor  or  broken  shaft  event  during  plant  otKration." 
These  letters  were  sent  under  the  first  part  of  10 
CFR  50.M(f).  This  part  authorizes  such  information 
requests  without  consideration  of  cosL  A*  an  earlier 
draft  of  the  April  23  letter  available  in  the  NRC* 
Public  Document  Room  shovys.  the  NRC  had 
planned  to  ask  for  new  analyses  under  a  later  part 
of  S  S0.54(f)  whir.h  authorizes  requests  not  required 
to  assure  adequate  protection  if  "the  burden  to  tw 
imposed  '  '  *  is  fustified  in  view  of  the  potential 
safety  significance  of  the  issue  to  t>e  addressed  in 
the  requested  information."  10  CFR  50.54(f).  (This 
"safety  significance"  standard  by  its  emphasis  on 
"potential",  requires  less  than  is  required  by  the 
"(actural)  substantial  increase"  standard  in  the 
backfit  rtile  and  also  avoids  the  circularity  UCS 
alleges,)  However,  the  staff  sensibly  opted  for  first 
asking  whether  such  analyses  had  already  been 
dona.  In  fact  they  had,  or  were  underway  when  the 
letters  were  «enl  The  backfit  rule  played  no  part 
here. 

UCS'  second  instance  of  alleged  abuse  involve* 
the  Mark  I  containment  about  whose  performance 
in  beyond-design-besis  accidents  (ones  which 
involve  damage  to  the  reactor  core)  there  i* 
substantial  unoertamty.  UCS  assarts  that  coat 
considerations  have  blocked  staff  action  which 
would  have  brought  about  a  significant  reducUoo  In 
some  of  the  figure*  which  eetimate  the  probability 
that  the  Mark  I  would  fail  in  certain  kinds  of 
beyond-design-basis  accidents.  UCS  adds  in  passing 
that  those  figures  represent  undue  risk.  The  NRC 
staff  has  already  made  a  formal  reply  to  similar 
charges  of  undue  risk.  See,  e.g..  Boeton  Edison  Ca 
{Pilgrim  Nuclear  Generating  Station).  Interim 
Director's  Decision  under  10  CFR  2.206.  DD-S7-14. 
20  NRC  87. 86-106  (1867).  Suffice  it  here  to  say  that 
the  NRC  staff  ha*  by  no  mean*  completed  its 
consideration*  of  the  Mark  I  containment  but  that 
given  preaent  information,  the  staff  has  concluded 
that  overall  severe-accident  risks  at  plants  with 
Mark  I  containment*  are  not  undue.  Id.  at  104-106. 
UCS  i*  content  to  put  forward  only  unaupported 
assertions  to  the  contrary.  Thus  the  ataff  may 
legitimately  consider  cost  when  deciding  whether  to 
backfit  the  Mark  I  containments. 

UCS'  third  allegation  of  abuse  rehearses  pari  of 
iU  February  la  1987  1 2.206  Petition  to  the 
Commission  for  immediate  action  to  reiieva 
allegedly  undue  risks  posed  by  nuclear  power 
plant*  designed  by  the  Babcock  &  Wilcox  Company. 
The  NRC*  Director  of  Nuclear  Reactor  Regulation 
responded  fully  to  the  Petition.  den>ing  it  on 
October  19. 1967  (UCS'  comments  on  the  proposed 
backfit  rule  were  submitted  on  October  13).  Sea 
Director's  Decision  Under  10  CFR  2.206,  DD-87-ia. 
26  NRC— (October  19, 1987).  The  Director  concluded 
that  "there  are  no  substantial  health  and  safely 
Issues  that  would  warrant  the  suspension  or 
revocation  of  any  license  or  permit  for  such 
facilities."  Slip  Opinion  at  S3.  Simply  because  UCS 
disagrees  with  such  conclusions  does  not  mean  that 
the  Commission  is  misusing  the  "adequate 
protection"  standard. 


to  "adequate  protection".  UCS  boldly 
asserts  that  the  proposed  rule 
"completely  fail[ed]  to  comport  with  the 
orders  and  directions  of  the  Court  of 
Appeals  in  UCS  v.  NRC",  that  the  Court 
"could  not  have  been  more  clear  about 
the  defects  of  the  backfit  rule",  that  the 
proposed  revised  rule  "suffers  from  the 
exact  same  defects"  as  the  one  vacated, 
that  indeed,  "the  new  proposal  is  even 
more  devoid  of  objective  guidance  or 
criteria  *  *  *  than  was  its  predecessor." 

UCS*  criticisms  ere  based  on  part  of  a 
single  paragraph  in  the  Court's  decision. 
In  pertinent  part,  that  paragraph  says, 
"•  *  *  In  our  view,  the  backfitiing  mle 
is  an  exemplar  of  ambiguity  and 
vagueness;  indeed,  we  suspect  that  the 
Commission  designed  the  rule  to 
achieve  this  very  result.  The  rule  does 
not  explicate  the  scope  or  meaning  of 
the  three  listed  'exceptions'.  The  rule 
does  not  explain  the  action  the 
Commission  will  (in  italics)  take  when  a 
backfit  falls  within  one  of  these 
exceptions.  In  short,  the  rule  does  not 
speak  in  terms  that  constrain  the 
Commission  fi-om  operating  outside  the 
bounds  of  the  statutory  scheme."  824 
F.2d  at  119. 

UCS  says  that  this  portion  of  a 
paragrai^  was  an  "order"  by  the  Court 
to  get  the  Commission  to  "stop  trying  to 
obscure  its  intentions  through 
ambiguous  and  vague  language  *  *  *." 
Whether  the  Court's  language  amoimts 
to  an  "order"  or  only  strong  advice,  we 
have  followed  it  For  one  thing,  the  rule 
explicitly  says  that  backfits  falling 
within  the  exceptions  will  be  imposed 
(inexplicably,  UCS  asserts  that  the 
proposed  rule  did  not  have  this 
provision).  See  f  50.109(a)(4).  For 
another,  both  in  what  we  have  already 
said,  and  in  what  we  shall  be  saying  in 
response  to  NUBARG's  comments  on 
the  exceptions  provisions,  we  shall  have 
explicated  the  scope  and  meaning  of  the 
three  listed  exceptions. 

However,  we  have  not  taken  the 
quoted  language  of  the  Court  to  mean 
that  after  years  of  makinig  rules  and 
adjudicating  cases  which  ultimately 
depend  on  the  Commission's  judgment 
about  what  "adequate  protection" 
requires,  the  Commission  should  be 
obliged  to  ^ve  a  mechanically 
applicable  definition  of  "adequate     ' 
protection"  in  order  to  avoid  using  the 
time-honored  method  of  case-by-case, 
precedent-guided,  judgment  to 
implement  only  a  part  of  the  backfit 
rule.  Certainly,  the  Court  never  even 
noted  a  lack  of  a  general  definition  of 
"adequate  protection"  in  the  rule,  let 
alone  "ordered"  the  Commission  to 
provide  such  a  definition. 
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UCS*  position  lacks  all  tense  of 
proportion.  We  must  emphasize  the  core 
of  the  Cowl's  decision,  rather  titan  get 
bogged  down  by  transforming  a 
sospicion  and  a  few  criticMms  of  the 
rule  into  an  order  to  undertake  an 
oaprecedeoted  task  of  definition. 

Reviewing  the  exceptions  in  the  rtile, 
and  various  statenents  in  die  Federal 
Kcf^ler  notice  accompanying  the  rule, 
the  Ckxirt  said.  "We  conceivably  could 
read  tlie  terms  of  this  rale  to  comply 
with  the  statutory  scheme  we  have 
described  above  (that  is.  a  scheme  in 
which  ecmHMnic  coats  can  play  no  part 
in  eatablishiog  what  adequate  prot»:tion 
requires)."  Id.  Moreover,  the  Coott  says 
this  despite  the  lack  of  any  sunma/y, 
general.,  "obiective"  definition  of 
"adequate  protection"  in  the  rule. 

But  the  Court  then  went  on  to  say, 
"Statenents  that  the  Conuniasion  has 
made  in  promulgating  the  rule  and  in 
defending  it  before  this  court,  however, 
disincline  us  fiora  interpreting  the  nde  hi 
this  fashion."  kL  Again,  it  is  not  die  lack 
of  a  definition  of  adequate  protection 
that  disinclined  the  Court  from  saving 
the  rule,  but  rather  certain  statements 
the  Commission  had  made  which 
seemed  to  suggest  that  the  Ckunmission 
might  consider  economic  cost  when 
deciding  what  adequate  protection 
required. 

The  Three  ExoeptieiM 

Echoing  the  Court's  remarii  that  the 
rule  "does  not  explicate  the  sct^e  or 
meaning  of  the  three  listed 
'exceptions' ",  id.,  NUBARG  'l>elieve8 
that  there  is  a  substantial  amount  of 
overlap  in  these  exceptions  and  that 
they  have  not  been  adequately  defined 
or  explained  in  the  proposed  rule."    - 
NUBARG  and  others  representing  the 
indastry  are  concerned  that  the  two 
exception  provisions  which  use  the 
phrase  "adequate  protection". 
§1  S0.109(aH4]  (ii)  and  (iii).  may 
"swallow"  the  rule.  One  indtntiy 
commenter  objects  to  the  notion,  fanpUed 
by  {  S0.109(aM4Kii).  diat  adequate 
protection  might  require  more  than 
compliance.  Anotiier  is  concerned  dMt 
9  5ail»(aX4Xiti).  die  exception  wUcfa 
has  been  added  in  response  to  die 
Court's  ruling,  might  lead  to 
redefinitions  of  "adequate  protection** 
that  would  threaten  loss  of  licenses. 

To  avoid  these  results,  NUBARG  and 
others  recommend  deleting  one  of  the 
two  exception  provisions  whidi  use  the 
phrase  "adequate  protection". 
NUBARCs  choice  is  i  50.10g(aK4Kii), 
retained  from  the  1985  version  of  the 
rule,  where  it  used  the  equivalent 
phrase,  "no  undue  risk".  This  section 
provides  that  the  "substantial  increase" 


and  "costs  justified"  standards  will  not 
apply  to  backfits  necessary  to  provide 
adequate  protection  to  public  health  and 
safety.  NUBARG  calls  dds  provisian 
redundant  to  the  exception  for  backfits 
required  for  die  sake  of  compliance. 
S  S0.109(a)(4}(i].  As  was  noted  above. 
NUBARG  reports  that  its  research  has 
uncovered  no  case  in  which  the 
Commission  "has  recognized  that  some 
additional  measures  not  contained  in 
existing  requirements  are  necessary  to 
ensure  that  a  facility  continues  to  meet 
the  current  level  of  adequacy."  Two 
other  ooramenters  believe  that  the 
exception  provision  added  because  of 
die  litigation,  f  S0.1(»(aK4MiH).  should 
be  deleted,  as  being  redundant  to  die 
provision  NUBARG  would  like  to  see 
deleted 

No  matter  which  of  the  two  provisions 
the  commenter  would  like  to  see 
deleted,  the  oommenter  would  like  some 
restrictions  placed  on  thb  use  of  the 
remaining  one.  The  restriction  by  far  the 
most  frequently  proposed  is  diat  no 
action  may  be  taken  under  the 
remaining  exception  provision  in  the 
absence  of  "significant  new  information 
or  the  oocuiTNioe  of  ao  event  which 
clearly  shows"  that  the  action  is 
necessary. 

In  sum,  these  commenters  either 
reopen  an  issue  settled  in  1965  or  they 
recommend  deleting  that  part  of  the  rale 
which  direcdy  responds  to  the  Court's 
ruling.  We  take  neither  coarse,  for.  even 
patting  the  1985  nde  and  die  Coart's 
rulii^  asade.  if  either  of  the  twQ 
provisions  were  to  be  deleted,  an 
essential  power  of  the  Commission 
would  be  remain  unimplemented. 

First,  the  exception  for  backfits 
necessary  to  secure  adequate  protection, 
9  50.109(a)(4KiiJ.  most  be  retained, 
because  it  must  be  made  clear  that 
Commission  action  is  not  to  be 
obstructed  by  cost  considerations  in  a 
situation  where  compliance  has  indeed 
proved  to  be  insufficient  to  secure  the 
level  of  protection  presumed  in  the  rule, 
order,  or  commitment  in  question. 
Despite  die  results  of  NUBARG's 
research,  such  situations  have  arisen. 
See,  eg..  SECY-«e-34e.  "Evaluation  of 
Managing  Plant-Specific  Baddit 
Requirements",  November  21. 1988. 
Accotdingjy,  this  exception  provision  is 
not  redundant  to  the  exception  for 
backfits  necessary  to  restore 
compliance.  Neither  is  it  redundant  to 
the  exception  for  baddits  involving  the  . 
defining  or  redefining  of  "adequate 
protection",  for  the  latter  exception 
assumes  some  change  in  the  NRC's 
judgment  of  what  level  of  protection 
should  be  regarded  as  "adequate". 


Retaining  §  S0.109(a](4)(iil  will  not 
give  the  Commission  the  power  to 
prodatm  at  will  that  compliance  is  not 
enou^.  As  we  said  in  die  statement  of 
considerations  accompanying  the  1985 
nde,  and  have  in  part  reiterated  in  the 
response  to  UCS'  comments,  the 
regidations,  diough  they  do  not  define 
"adequate  protection",  are  presumed  to 
ensure  it  and,  in  the  absence  of  a 
redefinition  of  "adequate  protection", 
that  presumption  can  be  overcome  onl^ 
by  significant  new  information  or  some 
showing  that  the  regnlations  do  not 
address  some  significant  safety  issue. 
"(I>t  may  be  prewmed  that  the  current 
body  of  NRC  safety  regulations  provides 
•adequate  protection.  Where  new 
information  hiificates  that  improvements 
are  needed  to  ensure  there  is  'no  undue 
risk'  on***a***  basis  which  the 
Commission  believes  to  be  the  minimum 
necessary,  such  requirements  must  be 
imposed."  (50  FR  at  38101-102.) 

Second,  the  exception  provision  for 
backfits  which  are  necessary  under  a 
defining  or  redefiniiig  of  "adequate 
protection",  §  S0.1Q9(a)[4)(iii),  must  be 
retained  because  it  must  be  made  clear 
that  as  the  Court  held,  cost  may  not  be 
a  factor  in  setting  the  level  of  protection 
judged  as  "adequate".^  As  NUBARG 
acloiowledges,  citing  Power  Reactor 
Development  Co.  v.  International  Union 
of  Qectrical,  Radio  and  Madiine 
Workers.  AFL-CIO,  367  U.S.  396. 408 
(1961),  the  Commission  has  both  the 
power  to  define  "adequate  protection", 
and  the  power  to  re-define  it*  Widiout 
this  last  exception  provision,  it  might 
appear  from  the  rale  either  that  the 
Commission  had  no  such  power  or  that 
it  was  restricted  by  cost  considerations, 
contrary  to  die  Court's  ruling.  Nor 
should  this  exception  provision  be 
limited  to  situations  involving 
-  "significant  new  information,"  as 
proposed  in  several  comments. 

This  last  exception  may  be  thou^t  by 
some  to  threaten  to  swallow  the  backfit 
rule.  We  believe,  however,  that 
instances  of  badcfits  based  on  a 
"redefinition"  of  "adequate  protection" 
will  be  rare.  Moreover,  the  case-by-case 
approach  which  is  required  in  the 


T  Ai  die  ml*  notM  in  {  M.1SB(aX7).  cost  may 
nonedMleM  be  a  eonaMention  In  chooaing  the 
mean*  of  achieviqg  "adequate  protection'*. 

*  The  wordt  "d^aisi  or  fiade&iiiag"  in  thif  tUid 
exceptloo  should  not  be  conatnirrt  neire««arUy  to 
maan  '^ravidiqg  a  uaefal  and  lenetally  appitcabia 
deHnltion**.  M  laaat  not  until  audh  a  d^iUiaa 
becotnea  poaaible.  Under  praaent  ooaditioaa,  the 
CoBunlaaioa  will  have  "defined  or  redefined  what 
level  of  protection  l«  to  be  regarded  a«  adequate"  if 
ii  malief  a  )iidgnieiit  that,  although  compliance 
asiures  the  level  of  protectioo  that  hod  been 
thought  of  at  adequate,  that  leva!  of  proteclioa 
ihould  DO  longer  be  considered  adequate. 


absence  of  a  general  definition  of 
'^adequate  protection"  provides 
licensees — and  the  public — a  large 
measure  of  protection  from  arbitrary 
action  by  the  Commission.  Citing  case 
law.  NUBARG  says  diat  in  applying  diis 
last  exception  provision,  the 
Commission  "must  act  rationally  and 
consistendy  in  light  of  available 
evidence",  and  "must  apply  a  reasoned 
analysis  indicating  the  prior  policies  and 
standards  are  being  changed,  not 
casually  ignored  *  *  *."  We  wholly 
agree,  and  believe  that  the  approach 
envisioned  by  the  backfit  rule  will 
facilitate  the  Commission's  acting 
accordingly. 

Other  Matters 

Two  other  comments  bearing  on  the 
phrase  "adequate  protection"  require  an 
explicit  response.  First  several 
commenters  from  the  industry  wotdd 
prefer  that  the  rule  state  that  the 
"documented  evaluation"  which  the 
NRC  must  prepare  in  ccinnection  wth 
any  action  under  one  of  the  exception 
provisions,  see  S  50.109(a)(4).  shoidd 
include  consideration  of  as  many  of  the 
factors  which  (  50.109(c)  requires  of  a 
"backfit  analysis"  as  are  appropriate. 

The  suggested  modification  of  the  rule 
would  have  only  limited  utility.  Few  of 
the  factors  listed  in  {  50.109(c)  of  the 
rule  are  appropriate  for  consideration  in 
a  documented  evaluation  justifying 
action  under  the  compliance  exception 
in  the  nde.  It  is  trae  that  several  of  the 
factors  in  {  Sai09(c),  indeed,  all  of  diem 
but  those  in  paragraphs  (c)  (5)  and  (7) 
and  some  of  those  in  paragraph  (c)(8) 
are  appropriate  for  consideration  under 
the  "adequate  protection"  exception,  to 
the  extent  that  they  require  a  showiiig  of 
exacdy  what  the  licensees  must  do  and 
a  showing  that  the  backfit  in  question 
actually  contributes  to  safefy.  However, 
the  Commission  believes  that  die  rule's 
requirement  that  the  documented 
evaluation  "include  a  statement  of  the 
objectives  of  and  reasons  for  the 
mijdification  and  the  basis  for  invoking 
the  exception"  adequately  assures  that 
die  factors  in  9  50.109(c)  will  be 
considered  to  die  extent  relevant 
without  their  being  listed  and  labeled  as 
if  diey  were  a  part  of  a  9  50.109(c) 
analysis.  Thus,  litde,  if  anydiing.  is  to  be 
gained  by  an  explicit  requirement  diat 
9  50.109(c)  factors  be  considered  in  a 
documented  evaluation. 

Second,  one  citizens'  group  asserts 
that  the  backfit  rale  should  not  apply  to 
ralemaking.  This  issue  was  thorou^Jy 
discussed  in  1985.  However,  this  group's 
comment  puts  the  issue  in  a  sU^dy 
altered  li^t  and  provides  another 
opportunity  to  clarify  the  meaning  of 
"adequate  protection".  The  group  argues 


that  since  rules  "define"  "adequate 
protection",  the  Commission  cannot   - 
apply  the  rule's  "substantial  increase" 
and  "cost  justified"  standards  in 
rulemaking  without  applying  cost 
considerations  in  setting  the  standard  of 
adequate  protection,  contrary  to  the 
Court's  holding. 

The  answer  to  this  comment  is,  of 
course,  that  the  rules  do  not  stricdy 
speaking,  "define"  "adequate 
protection",  and  diey  only 
presumptively  assure  it  Not  only  may 
there,  as  stated  above,  be  individual 
(»se8  that  require  actions  that  go 
beyond  what  is  necessary  under  the 
regidations  to  assure  adequate 
protection,  there  will  also  be  times  when 
the  NRC  issues  a  rule  whitdi  requires 
something  beyond  adequate  protection. 
This  follows  direcdy  from  the 
Commission's  power  tmder  section  161 
of  the  Atomic  Energy  Act  affirmed  by 
the  Court  to  issue  rules  or  orders  to 
"minimize  danger  to  life  or  property." 
See  42  U.S.C  2201;  see  also  USC  v.  NRC, 
824  F.2d  at  11&  If  a  proposed  rule 
requires  something  more  than  adequate 
protection,  applying  a  cost  standard  to 
the  proposed  nde  will  not  be  introducing 
cost  considerations  into  the  setting  of 
the  adequate  protection  standard  and  is 
therefore  permitted.  Of  course  if  the  rule 
is  directed  at  either  establishing' what 
level  of  protection  is  "adequate"  or 
assuring  that  such  a  level  of  protection 
is  met  dien  cpst  will  play  no  role. 

The  backfit  rule  as  set  out  below  is 
Substantially  the  same  as  the  rule 
proposed  in  die  Federal  Register.  (See  52 
FR  34223;  September  10. 1987.) 
Provisions  which  appeared  at  the  end  of 
9  50.109(a)(4)  of  die  proposed  rale,  or  in 
the  footnote  to  that  paragraph,  appear 
below  in  new  paragraphs  (a)  (5)  through 
(7). 

Environmental  Impact:  Categorical 
Exclusion 

The  NRC  has  determined  diat  diis 
final  rule  is  the  type  of  action  described 
in  categorical  exclusion  10  CFR 
51.22(c)(3).  Therefore,  neither  an 
environmental  impact  statement  nor  an 
environmental  assessment  has  been 
prepared  for  this  final  nde. 

Paperwork  Reduction  Act  Statement 

This  final  rule  does  not  contain  a  new 
or  amended  information  collection 
requirement  subject  to  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.).  Existing  requirements  were 
approved  by  the  Office  of  Management 
and  Budget  Approval  Number  3140- 
0011. 


Regulatory  Analysis 

The  revision  to  10  CFR  5ai09  will 

bring  it  into  conformance  with  the 

holtiing  in  Union  of  Concerned 

Scientists,  et  al..  v.  U.S.  Nuclear 

Regulatory  Commission,  D.C.  Cir.  Nos. 

85-1757  and  86-1219  (August  4, 1987). 

The  revision  clarifies  the  backfit  rale  to 

reflect  NRC  practice  that  in  determining 

whether  to  adopt  a  backfit  requirement 

economic  costs  will  be  considered  only 

when  addressing  those  backfits 

involving  safety  requirements  beyond . 

those  needed  to  ensure  the  adequate 

protection  of  public  health  and  safety. 

Such  costs  are  not  considered  when 

establishing  the  adequate  protection  of 

public  health  and  safefy.  This  revised 

rale  does  not  have  a  significant  impact 

on  State  and  local  governments  and 

geographical  regions,  public  health  and 

safety,  or  the  environment  nor  does  it 

represent  substantial  costs  to  licensees, 

the  NRC,  or  other  Federal  agencies.  This 

constitutes  the  regulatory  analysis  for 

this  rule. 

* 

Regulatory  FlexibUify  Act  Certification 

In  accordance  with  the  Regulatory 
Flexibility  Act  of  1980,  5  U.S.C.  605(b). 
the  Commission  hereby  certifies  that 
this  final  rale,  if  promulgated,  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
affected  facilities  are  licensed  under  the 
provisions  of  10  CFR  50.21(b)  and  10 
CFR  50.22.  The  companies  that  own 
these  facilities  do  not  fall  within  the 
scope  of  "small  entities"  as  set  forth  in 
the  Regulatory  Flexibility  Act  or  the 
Small  Business  Size  Standards  set  forth 
in  regulations  issued  by  the  Small 
Business  Administration  in  13  CFR  Part 
121. 

Backfit  Analysis 

The  NRC  has  determined  that  a 
backfit  analysis  is  not  required  for  this 
rule  because  it  does  not  impose 
requirements  on  10  CFR  Part  SO 
licensees. 

List  of  SubjecU  in  10  CFR  Part  50 

Antitrast  Classified  iidormation.  Fire 
prevention.  Incorporation  by  reference. 
Intergovernmental  relations.  Nuclear 
power  plants  and  reactors,  Penalty, 
Radiation  protection.  Reactor  siting 
criteria.  Reporting  and  Recordkeeping 
requirements. 

For  the  reasons  set  out  in  the 
preamble  and  tmder  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
the  Energy  Reorganiza'tion  Act  of  1974, 
as  amended,  and  5  U.S.C.  552  and  553, 
the  NRC  is  adopting  the  following 
amendments  to  10  CFR  Part  50. 
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PART  50— DOMESTIC  UCENSINQ  OF 
PRODUCTION  AND  UnUZATlON 
FAaUTlES 

1.  Tlie  aotiiority  dtatian  for  Part  90  is 
revised  to  read  as  ft^ws:  j 

AuOodty:  Sees.  102. 103.  UM,  106.  in.  1S& 
183.  tW,  laSL  86  Stat  83«^  937.  S38. 9M.  963. 
954, 965, 956,  as  araaDded,  sec  234, 83  SUL 
1244.  as  amended  {ftZ  U.S.C  2132. 2133, 2134. 
Z13S.  22n.  2232, 2233. 2236, 2236. 22SZ);  aecs. 
an.  as  anoided.  SOS.  2081 86  Stat  1242.  as 
amended.  1244. 1240(42  U&C  SS41. 5842. 
5846). 

Sectioo  S0.7  also  issued  under  Pub.  L.  tl&- 
&n.  sec.  m  92,  Stat  2851  (42  U.S.C.  5851). 
Section  90.10  also  issaed  under  sees.  101, 186, 
ea  Stat  996, 965.  as  nnended  (42  U.S.C.  2131. 
223^  see.  102.  Pab.  L  9V-19e,  83  Stat  858  (42 
U.SLC  4332).  Sectiena  90  22. 80L35.  SOiSS,  «id 
50  S6  also  iasoed  onder  scclOS.  86  Slat  956 
(4.:  U.S.C  2235).  Sectioas  SOSSa.  «e.56a  and 
Appendix  Q  also  issued  under  sec  102.  Pub. 
L  91-190,  83  SUt  8S3  (42  U.SuC  4332). 
Sections  50.34  and  50.54  also  issued  under 
sec  204, 88  Stat  1246  (42  US.C.  9644). 
Sec^em  10.96, 60.n,  and  88.92  riao  issoed 
under  Pub.  U  97-41S,  96  Stat  2073  (42  U.8jC 
2239).  Section  50.78  also  issued  under  sec 
122. 68  Stat  939  (42  U.S.C  2152).  Section 
S«.8I^«U1  also  iaaaed  aader  sec  184. 88  Stat. 
954.  as  amended  (42  US.C.  2234).  Section 
50.103  also  Issued  under  sec  108, 68  Stat  939, 
as  asieBded  (42  U£jC  2138). 

Appendbc  F  aho  issaed  uader  aecl«7. 88 
Stat  OSB  (42  U&C  22S7). 

For  the  pwpoaes  of  sec  223. 80  Stat  Sfe.  as 
aawndad  (42  U.aC  2273):  H  n.10  (a),  (b). 
and  (c^  5044.  S0.4&  50,461 5a»^  and  SaM(a) 
are  isnied  under  sec  mb,  88  Stat  04&  aM 
amended  (42  U.S.C  2201(b));  f  i  SOlO  (b)  and 
(c),  and  90.54  are  isaoed  under  sec  mi,  66 
SUt  040,  as  amended  («  U.SX1 2201(i));  and 
iiMJl  S0JMel.6afl6(b).  SLTO.  sari,  6072. 
50.73.  and  fora  are  iaaaed  under  sac  Ulo.  68 
Stat  asa.  as  aneoded  (42  VS.C.  2201^0)). 

2.  Section  50.109  m  revised  to  reed  as 
foUows: 

SSaiOO    BMfcflMng. 

(a)(1)  Backfitting  is  defined  as  die 
modificatioD  of  or  additioa  to  sjstons, 
structures,  rniaponents.  or  derijpi  of  a 
facility;  or  the  deaigi  afipmval  or 
manufactufing  license  for  •  {aciJity;  or 
the  procedures  or  organization  requited 
to  design,  construct  or  oi>erate  a  facility; 
any  of  wfaich  may  remdt  bom  a  new  or 
amended  provision  in  the  Commiasion 
rules  or  the  imposition  of  a  regulatory 
staff  position  interpreting  the 
Commissioo  rules  thai  is  either  new  or 
different  from  a  pieviously  applicaUe 
staff  position  after 

fi)  The  date  of  issuance  of  the 
construction  permit  for  the  facility  for 
facilities  haA^lng  construction  permits 
issued  after  October  21, 1985;  or 

(ii)  Six  mondis  before  the  date  of 
docketing  of  the  operating  license  . 
appBcation  for  the  facility  for  facilities 
having  construction  permits  issued , 
before  October  21, 19fSS:  at 


(iii)  Hie  date  of  issaance  of  the 
operating  litxnae  for  the  facility  for 
facilities  having  operating,  ncenses!  or 

(iv)  The  date  of  issaance  of  the  doign 
approval  oader  Append  M.  N.  or  O  c^ 
this  port 

(^  Except  as  provided  in  paragraph 
(a)(4]  of  this  section,  the  CoBuaiseioa 
shall  requiK  a  systematic  and 
documented  analysis  pursuant  to 
paragraph  (c)  of  this  section  for  backfits 
which  it  seeks  to  impose. 

(3)  Except  as  provided  in  jtars^grapb 
(aj(4)  of  this  section,  the  Commiasion 
shall  require  the  backfitting  of  a  facility 
only  when  it  determines,  based  on  the 
analysis  described  in  para^tiph  (c)  of 
this  section,  that  there  is  a  substantial 
increase  in  the  overaQ  protection  of  the 
public  health  and  safety  or  the  common 
defense  and  security  to  be  derived  from 
the  backfit  and  that  the  direct  and 
indirect  costs  of  implementation  for  that 
facility  are  justified  fai  view  of  this 
increased  protection. 

(4)  The  provisions  of  paragraphs  (a)(2] 
nid  (a)(3)  of  this  section  are 
inapplicable  and.  therefore,  backfit 
anatysis  is  not  re(|«fred  and  the 
standards  in  paragraph  (aKS)  of  this 
section  do  not  apply  where  the 
ConmisiiaD  or  staff,  aa  ap|>ropriate, 
finds  (md  dedarea,  with  appraiprialad 
docuBiented  evaloation  for  its  fiadbig. 
eitlier: 

(i)  That  a  modificatiaa  is  necessary  to 
bring  a  facility  into  oomplianoe  with  a 
license  or  the  rules  or  orders  of  the 
Commissioiv  or  into  conformance  witii 
written  commitments  by  the  licensee;  or 

(ii)  That  regulatoiy  action  is  necessary 
to  ensure  that  the  fadBty  provides 
adequate  protection  to  me  health  and 
safety  of  the  pnbfic  end  is  in  accord  with 
the  conuuun  defense  and  secmity;  or 

(iii)  That  tiie  regtdatoiy  action 
involves  defining  or  reil^ning  what 
level  of  protection  to  the  public  health 
and  safety  or  common  defease  and 
security  should  be  regarded  as 
adequate. 

(5)  Tlie  Cktannisaian  shall  abaay* 
require  die  backfitting  of  a  fadhty  if  it 
determines  that  such  regalataiy  action  is 
necessary  to>ensta«  that  the  facttty 
provides  adequate  protection  to  tiie 
health  and  safety  or  the  public  and  is  in 
accord  with  the  conunfm  defense  and 
security. 

(0)  Tne  documented  evaluation 
required  by  paragraph  (aX4)  of  this 
section  ahaB  include  a  statement  of  the 
objectives  of  and  reasons  for  the 
modification  and  the  basis  for  invoking 
the  exception,  ff  immediately  effective 
regulatory  action  is  required,  then  the 
documented  evaluation  may  follow 
rather  than  precede  the  regulatory 
action. 


(7)  If  there  are  two  or  aiore  urays  to 
achieve  compliance  ivith  a  license  or  the 
rules  or  orders  of  die  Coounission.  or 
with  written  licensee  commitments,  or 
there  are  two  or  more  ways  to  reach  a 
level  of  protection  which  is  adequate, 
then  ordinarfly  the  apjilicant  or  licensee 
is  free  tochoose  the  way  which  best 
suits  its  ptuposes.  However,  should  it  be 
neceasaiy  or  a^ffiopriate  for  the 
CommissioQ  to  prescribe  a  specific  way 
to  comply  widi  its  requnements  or  to 
achieve  adequate  protecttoa.  then  oott 
may  be  a  factor  ia  selediqg  the  way. 
provided  that  the  objectiTe  of 
compliance  or  adequate  protection  is 
met 

(b)  Paragraph  (a)(3)  of  this  section 
shall  not  supply  to  backfits  iaiposed  prior 
to  October  21.  UBS. 

(c)  In  naoUng  the  deteraunatioa 
reqi^red  by  parayaph  (a)(S)  at  this 
section,  the  Commiesiaa  will  consider 
how  the  backfit  shooU  be  schedaled  in 
light  of  other  ongoing  Togoletory 
activities  at  the  fedUty  and,  in  adcHtion, 
will  consider  iniairaatian  available 
QonoerBing  any  of  the  ioUowring  factors 
as  may  be  appropriate  and  any  otiier 
inforaiatian  relevant  and  material  to  Ae 
proposed  backfit: 

(1)  Statement  of  the  specific 
objectives  that  the  proposed  backfit  is 
designed  to  a^eve; 

(2)  General  description  of  die  activity 
that  wotMd  be  required  by  the  licensee 
or  applicant  in  onler  to  onnplete  the 
backfit; 

^)  Patential  change  in  tiie  titik  to  the 
public  from  aUB  accidentm  off-site 
release  of  radioactive  matensl; 

(4)  Potential  impact  on  racfidogical 
exposure  of  feciyty  employees; 

(5)  Instaflatian  and  continuing  costs 
associated  wlfli  the  backfit  induding 
tiie  cost  of  facility  downtime  or  die  cost 
of  ccmstmctf  on  delayi 

(6)  The  potential  safety  impact  of 
changes  in  plant  or  operational 
complexity,  indudiqg  the  relationship  to 
proposed  and  existing  regulatory 
requirements; 

(7)  The  esthneted  resource  burden  on 
the  NRC  associated  with  the  proposed 
badcfit  and  die  availahility  of  such 
resources; 

(8)  The  potential  impact  of  diBerences 
in  facility  type,  design  or  age  on  the 
relevancy  and  practicality  of  the 
proposed  backfit; 

(9)  Whedier  die  proposed  backfit  is 
interim  or  final  and.  if  interim,  the 
justification  for  iijuposing  the  proposed 
backfit  on  an  interim  baisis. 

(d)  No  licfBising  actioo  wiU  be 
withheld  during  the  pendency  of  backfit 
analyses  required  by  the  Commiasion's 
rules. 
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(e)  The  Executive  Director  for 
Operations  shall  be  re^onsible  for 
implementation  of  this  sectioo,  and  aQ 
analyses  required  by  this  section  shaD 
be  approved  by  the  Executive  Director 
for  Operations  or  his  designee. 

Dated  at  Rodcville.  Uaiyland.  Ais  31st  day 
of  May,  198& 

For  the  Nuclear  Regulatory  Commission. 

Samuel  J.  Chilk; 

Secretary  of  the  Conunission.  ' 

[FR  Doc  88-12824  FQed  6-3-88: 8:46  am] 


DEPARTMENT  OF  THE  TREASURY 
ComptroRor  of  flw  Cmroncy 
12CFRPwrt4 

(DocfcetNaM-tl     '^ 

Description  of  Offloo,  ProcoduTM, 
PuMc  Infonm0oii(  Deputy  CMof 
CoufwM  (OporaHon^  •!  oL 

AOCNCV:  Cen^trolfer  of  the  Currency. 
Treasury. 

iFfaialmle. 


stMNMNV:  The  struclure  of  die  Law 
Department  of  dm  Office  of  die 
ComptroHer  of  die  Currency  ("OCC') 
has  recendy  been  dianged.  lliis  final 
rule  sets  forth  the  new  descriptions  for 
the  positions  of  Deputy  Chief  Counsel 
(Operations}  and  Deputy  Chief  Counsel 
(Policy). 

EFFBCnm  OATe  June  6, 1988. 
FOR  mmrmm  w^o— atioii  cohtmi: 
Feme  Rahsrmui  Rnbm.  Attorney,  Legal 
Advisory  Services  Diviaian.  (21^  447- 
1880.  Office  of  dm  ComptfoUer  of  die 
Currewgr,  490  L'Enfant  Pbza  East.  SW.. 
Washmgten,  DC  2S219. 


On  April 
6, 1988.  die  OCCo  dnef  Counsel 
announced  certain  changes  to  die 
positions  of  Dqinty  Chief  Counsel 
(Operation^  and  D^uty  Chief  Counsel 
(Polity);  this  amendment  reflecte  diese 
changes. 

Notice  and  Comment 

The  OCC  has  determined  that  notice 
and  oowmotit  are  unnecessary  under  5 
UJ&.C  553(b)(3XA)  since  diis  final  rule 
pertains  to  fides  of  agency  organization 
and  procedure. 

Reason  for  Immediate  Effective  Date 

This  final  rule  infatms  the  public 
about  a  change  in  the  Law  Department's 
organization  that  has  already  occurred. 
Confusion  could  result  if  the  proper 
position  descriptions  are  not  employed 
immediately. 


Regulatory  Flexibility  Ad 

A  Regulatory  Flexibility  An^]rsis  is 
required  only  for  rules  issued  for  notice 
and  coBiment  Because  dils  fhid  nife 
pertains  tooffioe  Mganisation  ami  is 
therefore  exempt  from  notice  and 
comment  procedures,  no  Regulatory 
Flexibility  Analysis  wiU  be  prepared. 

Executive  Order  12291 

Section  1(a)(3)  of  Executive  Order 
12291  exeoqits  from  the  requirements 
that  a  Regulatory  Mpact  Ajoalysis  be 
prepared  those  regidattons  related  to 
agency  oigsaiaatiott,  management  or 
personnei  Since  this  final  rale  is  so 
classified,  no  Reggdatory  impact 
Analsrsis  is  reqn^ed. 

List  of  Subjects  in  12  CFR  Part  4 

Natiof^  banks,  OrgadEation  and 
functions  (government  agencies},  Public 
information,  Official  fBrras,  District 
offices.  Field  offices,  ftoeedines. 
Delegation. 

For  the  reasons  given  in  the  preamble. 
Part  4  of  Chapter  I,  TTde  12  of  die  Code 
of  Federal  R^^ations  is  amended  as 
follows: 

PART  4-DESCRIPTION  OF  OFFICE. 
PROCEDURES,  PUBLIC  INFORMATION 

1.  The  aothority  citation  for  Pact  4 
continues  to  r^ad  as  follows: 

Aolhacity:  12  U.&C.  1  af  S8«..  5  aS.&  SS2, 

.  unless  otherwise  noted.  ' 

2.  In  Part  4,  9  4.1a  is  amended  by  • 
revising  paTagr«q)h  (a)  (2(Q  and  (21)  to 
read  as  follows: 

S4.ta   Central  and  flew  organizstion; 


(a)  *  *  * 

(20)  Deputy  Chief  Counsel 
(Operations).  The  Deputy  Chief  Counsel 
(Operations)  is  responsible  for  Law 
Department  administration,  the  District 
Counsels,  and  the  Legislative  and 
Regulatory  Anatysis  Division  of  the  Law 
Department 

(21)  Deputy  Chief  Counsel  (Policy). 
The  Deputy  Chief  Comisei  (Pt^icy)  is 
responsible  for  the  Enforcement  and 
Compliance,  Legal  Advisory  Services. 
Litigation,  and  Securities  and  Corporate 
Practices  Divisions  of  the  Law 
Department 

•       *,*•• 

Dele  May  27. 1086. 
RohertL  Ctaika, 

Comptrotter  of  me  Currencf. 

[FR  Doc  88-12605  FOed  6-9-88;  8:45  am) 
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FEDERAL  HOME  LOAN  BANK  BOARD 

tZCFR  Part  563 

(No.Oa-427] 


Date:  May  31. 1988. 

AOENCV:  Fedenl  Hmne  Loan  Bank 

Board. 

ACTION:  Final  rule;  miscellaneous 
conforming  and  tech  ileal  amendssents. 

summary:  The  Federal  Home  Loan  Bank 
Board  ("Board"),  as  the  c^erating  head 
of  the  Federal  Saving  and  Loan 
Insurance  Corporatioo  CFSUC"),  is 
amending  its  regulations  in  order  to 
correct  typographical  and  other 
technical  errors,  and  to  correct  a 
reference  to  the  Board's  recordkeeping 
requirements  %vith  respect  to  accounts 
held  in  institutions  the  deposits  of  which 
are  insured  by  the  FSLIC  ("insured 
institutions"). 

EFFIcnvc  BATH  June  6, 198& 

FOM  RNrrHCR  mFORMAnON  CONTACf: 

Jerome  L  Edelstein,  (202)  377-7057, 
Depvty  Director,  or  Carol  J.  Rosa.  (202) 
377-7037,  Paralegri  Specialist, 
Regulations  and  Legislation  Division, 
Office  of  General  Counsel,  Federal 
Home  Loan  Baidc  Board,  1700  G  Street 
NW,.  Washington,  DC  20552. 

stiPPUEMCNTAmr  mmmmatmn:  On 
August  15T 1986,  the  Board  adopted  final 
amendments  expanding  and  darifytng 
its  regulation  concerning  basic  loan 
records  that  institutions  chartered  by 
the  Board  or  insured  institutions  and 
their  service  corporations  are  required 
to  maintain.  51  FR  30848  (August  29. 
1986).  One  of  the  amendments  revised 
12  CFR  563.17-l(c)  by  providing  that 
.records  related  to  accovnte  held  in 
insured  institatioos  reflect  the  Board's 
recent  deletion  of  the  requireraent  that 
for  insoranoe  of  accounts  porposes  the 
insured  institution's  records  disclose  the 
names  of  the  settior  (grantor)  and 
trustee  of  a  trust  and  contfm  a  signature 
card  for  the  trust  executed  by  the 
trustee.  The  Board's  deletion  of  diis 
recordkeeping  requirement  was  adapted 
on  April  4, 1986.  81  FR  12122  (April  9, 
1986).  The  April  1986  revision  of  12  CFR 
564.2  to  delete  paragraph  (hK3)  w^s 
intended  to  decrease  the  recordkeeping 
requirements  assodated  with  obtaining 
trust  accoimt  insurance  coverage  and  to 
expedite  settiement  of  insurance  daims 
on  such  accounts.  This  amendment  was 
not  intended  to  apply  to  loan 
recordkeeping  requirements  of  an 
insured  institution  or  its  service 
corporations  but  only  to  insurance 
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account  coverage  and  settlement  of 
insurance  claims  on  trust  accounts.  The 
Board  wishes  to  state  that  insured 
institutions  should  continue  to  require 
the  signature  card  as  a  recordkeeping 
provision  for  purposes  of  its  loan 
records.  By  its  action  today,  the  Board 
removes  the  reference  to  the  deletion  of 
the  signature  card  requirement  for  trust 
accounts  in  12  CFR  S63.17-l{c)  and 
corrects  other  typographical  errors 
contained  in  12  CFR  Part  563. 

Pursuant  to  12  CFR  506.11  and  508.14. 
the  Board  Bnds  that,  because  of  the 
minor,  technical  nature  of  these 
corrective  amendments,  notice  and 
public  procedure  are  unnecessary,  as  is 
the  3Q-day  delay  of  the  effective  date. 

List  of  SubjecU  in  12  CFR  Part  563 

Bank  deposit  insurance.  Investments, 
Reporting  and  recordkeeping 
requirements.  Savings  and  loan 
associations. 

Accordingly,  the  Board  hereby 
amends  Part  563.  Subchapter  D,  Chapter 
V,  Ude  12,  Code  of  Federal  Regulations, 
as  set  forth  below. 

SUBCHAPTER  D-FEDERAL  SAVINGS 
AND  LOAN  INSUflANCE 
CORPORATKM  i 

PART  563-OPERATK)MS 

1.  The  authority  citation  for  Part  563 
continues  to  read  as  follows: 

Aiitkority:  Sec  1. 47  Stat  725,  aa  amended 
(12  U.S.C  1421  et  seg.];  sec  5A.  47  Stat  727. 
as  added  by  tec  1, 64  Stat  256,  as  amended 
(12  U.S.C  1425a):  sec  SE  47  Stat  7Z7.  as 
added  by  sec  4, 80  Stat  824.  as  amended  (12 
U.S.C  1425b);  sec  17. 47  Stat  736,  as 
amendjed  (12  U.S.C.  1437);  sec  2, 48  Stat.  128, 
as  amended  (12  U.S.C.  1462);  sec  5, 48  Stat 
132.  as  amended  (12  U.S.C.  1464);  sees.  401- 
407.  48  Stat  1255-1260,  as  amended  (12  U.S.C 
1724-1730);  sec  406, 82  Stat  5,  as  amended 
(12  U.&C  1730a);  Reorg.  Plan  No.  3  of  1947, 12 
PR  4981. 3  CFR.  1943-1948  Comp..  p.  1071.     • 

2.  Amend  §  563.17-1  by  revising 
paragraph  (c)(8)  to  read  as  follows: 

%  863l1T*1    ExMMMrtioiw  ano  audilss 


with  a  record  reflecting  the  balance  in 

such  account 

•       •       •       •       * 

3.  Amend  S  563.22  by  revising  the  first 
two  sentences  of  paragraph  (e)(l)(xli)  to 
read  as  follows: 

9563.22    Itorgw, cofMoUaUon. purchM* 
or  sala  of  asMls,  or  aaatimptlon  of 


(c)  Establishment  and  maintenance  of 
records.  •  •  • 

(8)  Records  with  respect  to  insured 
accounts.  The  records  of  an  instired 
institution  with  respect  to  each 
withdrawable  or  repurchasable  share, 
investment  certificate,  deposit,  or 
savings  account  it  issues  shall  include 
the  signature  of  the  owner  of  such 
accbtmt  of  the  duly  authorized 
representative  of  such  owner,  together 


(e)(1)*  •  • 

(xii)  The  resulting  association's  (other 
than  an  association  that  is  neither 
insured  by  the  Corporation  nor 
chartered  by  the  Board)  regulatory 
capital  would  not  at  least  equal  the 
amount  required  under  the  Board's 
regulatory  capital  requirements.  (Where 
the  resulting  association's  accounts  are 
insured  by  die  Federal  Deposit 
Insurance  Corporation,  its  regulatory 
capital  would  not  at  least  equal  the 
required  amount  under  die  capital 
requirements  of  the  Federal  Deposit 
Insurance  Corporation.)  *  *  • 

4.  Amend  §  563.31  by  revising 
paragraph  (b)(1)  to  read  as  follows: 

§563^1    Othor  inaiiranc«i  or  guaranty. 
*        •        •        •        * 

(b)  Exceptions.  *  *  * 

(1)  A  Federal  association  may  give 
bond  or  security  pursuant  to  SS  545.16 
and  545.103  of  Uiis  chapter  and 

By  the  Federal  Home  Loan  Bank  Board. 
John  F.  Ghizzooi. 
Assistant  Secretary. 
[FR  Doc  88-12604  Filed  6-3-68;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

28CFRPart1 

[TJ>.  saoei 

Income  Tax;  Taxable  Years  Beginning 
After  December  31, 1951;  Definition  of 
a  QuaMed  Bueineea  Unit 

AOCNCv:  Internal  Revenue  Service. 

Treasury. 

action:  Temporary  regulations. 


:  This  document  contains 
temporary  Income  Tax  Regulations 
relating  to  die  definition  of  a  qualified 
business  unit  This  regulation  is 
intended  to  provide  immediate  gtiidance 
for  taxpayers  who  must  make  income 
tax  determinations  for  Uieir  QBUs  for 
taxable  years  beginning  after  December 
31. 1986.  This  action  is  necessary 
because  of  changes  to  the  applicable  tax 


law  effected  by  the  Tax  Reform  Act  of 
1986.  In  addition,  the  temporary 
regulations  set  forth  in  this  docwnent 
also  serve  as  the  text  of  the  proposed 
regulations  cross-referenced  in  the 
notice  of  proposed  rulemaking  in  the 
Proposed  Rules  section  of  this  issue  of 
the  Federal  Register. 

EFRCnVE  date:  These  regulations  are . 
effective  for  taxable  years  beginning 
after  December  31, 1986. 

FOM  mRTHCn  INPOmHATION  CONTACT. 

Chip  Collins  of  the  Office  of  Associate 
Chief  Counsel  (International),  wilhin  the 
Office  of  Chiel  Counsel  Internal 
Revenue  Service,  1111  Constitution 
Avenue  NW..  Washington,  DC  20224 
(Attention:  CC:LR:T)  (202-634-5406.  not 
a  toll-free  call). 

SUPPLEMENTARY  INFORSUTION: 

Background 

This  document  contains  temporary 
regulations  under  section  988  of  the 
Internal  Revenue  Code  of  igiB6  defining 
the  term  "qualified business  unit" 
(QBU).  This  section  was  added  to  the 
Code  by  section  1281  of  the  Tax  Reform 
Act  of  1986.  In  general.  Subpart )  of  die 
.  Code  (which  includes  section  980) 
provides  rules  for  the  tax  treatment  of 
foreign  currency  transactions  for  United 
States  tax  purposes.  Certain  foreign 
operations  of  a  U.S.  person  or  of  a 
foreign  corporation  may  have  a 
functional  currency  other  than  the-U.S. 
dollar  if  such  oi^rations  satisfy  the 
requirements  for  a  qualified  business 
unit  within  the  meaning  of  section  9B0. 
There  is  a  need  for  immediate  guidance 
widi  respect  to  the  provisions  contained 
in  this  Treasury  decision  because  the 
provisions  of  the  Internal  Revenue  Code 
relating  to  foreign  currency  transactions 
(sections  96&-9e9)  are  generally  effective 
for  tax  years  beginning  after  1986.  For 
this  reason,  it  is  found  impracticable  to 
issue  it  with  notice  and  public  procedure 
under  subsection  (b)  of  section  553  of 
Tide  5  of  the  United  States  Code  or 
subject  to  the  effective  date  limitation  of 
subsection  (d)  of  that  section. 

Statutory  Provision 

Section  989(a)  of  the  Code  provides 
that  a  QBU  is  any  separate  and  clearly 
Identified  unit  of  a  trade  or  business  of  a 
taxpayer  which  maintains  separate 
books  and  records. 

Explanation  of  Temporary  Regulations 

Section  1.989(a)-lT(a)  states  die 
applicability  of  die  definition  of  a  QBU 
and  provides  that  the  effective  date  is 
for  taxable  years  beginning  after 
December  31. 1986. 


Section  lMS(aHTp>)  defines  a 
"QBU."  This  section  providet  that  every 
corporation  is  a  QBU.  but  an  individual 
is  not  In  addition,  the  activities  of  aa 
individual  or  corporation  will  qualify  as 
a  QBU  (separate  from  the  individual  or 
corporation  itself]  if  such  activities 
constitute  a  trade  or  business  for  which 
separate  books  and  records  are 
maintained.  This  section  reserves  the 
issue  of  the  application  of  the  QBU 
definition  to  partnerships,  trusts,  and 
estates. 

Section  1.980(a)-lT(c)  defines  the  tenn 
"trade  or  business."  With  respect  to 
corporate  activities,  a  trade  or  business 
is  generatty  any  specific  onified  gro«q»  of 
activities  dut  constitutes  (or  could 
constitute)  an  independent  economic 
enterprise  carried  on  for  profit.  This  test 
also  af^dies  in  determining  wliedier  an 
individual's  activities  constitate  a  trade 
or  business,  accept  th^  such  activities 
must  not  generate  expenses  that  are 
deductible  only  under  sectioa  212. 

Section  1.9e9(a)-lT(d)  defines  die 
term  "separate  books  and  records."  In 
general,  separate  books  and  records 
shall  include  books  of  original  entry  and 
ledger  accounts,  both  general  and 
subsidiary,  or  similar  records. 

Non-AppttcaMfily  of  Executive  Older 
122n 

It  has  been  determined  that  this 
temporary  rule  is  not  a  major  rule  as 
defined  in  Executive  Order  12291  and 
that  a  regulatory  impact  analysis 
therefore  is  not  required. 

Regdatory  Flexibifity  Act 

A  general  notice  of  proposed 
rulemaking  is  not  required  by  5  U.S.C. 
553(b)  for  temporary  regulations. 
Accordingly,  these  temporary 
regulations  do  not  constitute  regulations 
subject  to  the  Regulatory  Flexibility  Act 
(5U.S.Cchapter6). 

Drafting  Information 

The  principal  author  of  these 
temporary  r^ulations  is  P.  Ann  Fisher 
of  die  Office  of  Associate  Chief  Counsel 
(International)  within  the  Office  irf  Chief 
Counsel.  Internal  Revenue  Service. 
However,  personnel  from  other  offices 
of  the  internal  Revenue  Service  and  the 
Treasury  Department  participated  in 
developing  the  regulations  on  matters  of 
both  substance  and  style. 

List  of  Subjects  In  28  CFR  Part  1 

Income  taxes.  Aliens,  Exports,  DISC, 
Foreign  Investments  in  U.S.,  Foreign  tax 
credit  PSC  Sources  of  Income,  United 
States  investments  abroad. 


AiiepileB  Oi  AmendBBeats  to  ue 
Regulations 

Accordingly.  2B  CFR  Part  1  is 
aoModed  as  feHows: 

PART  1-(AMBI0C0) 
Income  Tax  Regulations 

Paragra|di  1.  The  authority  for  Part  1 
is  amended  by  adding  the  fcdlowing 
citation: 

Audiorlly:2»U.S.C7B0S.*  *  'Sections 
1.9e8(l)-(irr  and  l«N(a}-lT  also  issued  mtder 
2SU.S.C«m(c).    ■ 

Pat.  2.  New  ||  1.989(a)-aT  and 
1.989(a)-lT  are  added  immediately  after 
§  1481-3  to  reed  es  follows: 


8l»iaW-0T 

(TS 


Outlneef 


§t.9e9fa)-lT   DefinrtJon  of  a  Qualified 
Business  Unit 

(a)  AppUcabdity. 

(b)  DefinitioB  of  a  qualified  business  unit 

(c)  Trade  or  bosineaa. 

(d)  Separata  bo(^  and  records. 

(e)  ^camples. 

S1ja0(a)-1T   Oeflnttioa  of  e  QuaMed 
Buainees  tMl  (Temporary). 

[a)  Applicabih'ty-il)  Ib  generalTli^ 
section  provides  rules  relating  to  the 
definition  of  the  term  "queUfied 
business  unit"  (QBU)  v^in  the 
meaning  of  section  989. 

(2)  Effective  date.  These  rules  shall 
apply  to  taxable  years  beginning  after 
December  31. 1986. 

(b)  Defiaition  of  a  qualified  busineea 
UMut—{\)  Ib  genmd.  A  QBU  is  any 
separate  and  clearly  identified  unit  of  a 
trade  or  beainess  of  a  taxpayw  provided 
that  separate  bo(^  and  records  are 
maintained. 

(2)  Applicability  of  the  QBU  definition 
to  corporatioBS — [\)A  cmporation.  A 
corporetion  itself  is  a  QBU. 

(ii)  Activities  of  a  corporation. 
Activities  of  a  corporation  qualify  as  a 
QBU  of  a  corporation  (separate  from  the 
QBU  described  in  subparagraph  (2Hi)) 
if— 

(A)  The  activities  constitute  8  trade  or 
business  as  defined  in  paragraph  (c)(1) 
of  this  section;  and 

(B)  A  complete  and  separate  set  of 
books  and  records  described  in 
paragraph  (d)  of  diis  section  is 
maintained  widi  respect  to  the  activities. 

(3)  Application  ofdte  QBU  definition 
to  individuals — (i)  An  individual  An 
individual  is  not  a  QBU. 

(ii)  Activities  t^cui  individual. 
Activities' of  an  individual  qualify  as  a 
QBU  of  the  individual  ii— 

(A)  The  activities  constitute  a  trade  or 
business  as  defined  in  paragraph  (c)(2) 
of  this  section;  end 


(B)  A  complete  and  separate  set  of 
books  and  records  described  in 
paregr^)h  (d)  of  this  secti(m  is 
mainteined  with  respect  to  the  activities. 

(4)  Application  of  Ae  QPU  definition 
to  partnerships,  trasts,  and  estates. 
[RESERVED] 

(c)  TYade  or  basiness—il)  In  general. 
The  determination  as  to  whether  the 
activities  of  a  taxpayer  constitute  a 
trade  or  business  is  ultimatefy 
dependent  upon  an  examination  of  all 
the  facts  and  circumstances.  Generally, 
a  trade  or  business  is  a  specific  unified 
group  of  activities  diat  constitutes  (or 
could  constitute)  an  independent 
economic  enterprise  carried  on  for 
profit.  To  constitute  a  trade  or  business, 
a  group  of  activities  must  ordinarily 
include  every  operation  winch  forms  a 
part  of,  or  a  Step  in,  a  process  by  whidi 
an  enterprise  may  earn  income  or  profit 
Such  group  of  activities  must  ordinarily 
indude  the  collection  of  income  and  the 
peyment  of  expenses.  It  is.not  necessary 
that  the  activities  carried  out  by  a  (^BU 
constitute  a  diffemit  trade  or  business 
than  diose  carried  out  by  other  QBUs  of 
the  taiqiayer.  A  vertical  functional  or 
geographic  division  of  the  same  trade  or 
business  may  be  a  trade  or  business  for 
this  purpose  provided  that  the  activities 
otherwise  qualify  as  a  trade  or  business 
under  the  para^^pb  (c)(1).  However, 
activities  that  are  merely  ancillary  to  a 
trade  or  business  will  not  constitute  a 
trade  or  business  under  this  paragraph 
(c)(1). 

(2)  ^fecial  rules  for  individuals.  In 
determining  whether  the  activities  o(  an 
individual  constitute  a  trade  or  business, 
the  provisions  of  paragraph  (c)(1)  of  this 
section  apfrfy,  except  diet  any  activities 
that  give  rise  to  expenses  that  are 
deductible  only  under  section  212  do  not 
constitute  by  themselves  a  trade  or 
business  for  purposes  of  this  "section. 
Activities  of  an  individual  as  an 
employee  are  not  considered  to 
constitute  a  trade  or  business  of  the 
incbvidual. 

(d)  Separate  books  and  records.  In 
order  to  be  considered  a  QBU.  a  - 
complete  and  separate  set  of  books  and 
records  must  be  maintained.  Such  set  of 
books  and  records  shall  indade  books 
of  original  entry  and  ledger  accounts, 
both  general  and  subsidiary,  or  simibr 
records.  For  example,  in  the  case  of  a 
taxpayer  using  the  cash  receipts  and 
disbursements  method  of  accounting.  . 
the  books  of  original  entry  inolude  a 
cash  receipts  end  disbursements  journal 
where  each  receipt  end  eech 
disbursement  is  recorded.  Similaiiy,  in 
the  case  of  a  taxpayer  using  an  accrual 
method  of  accountbig,  the  books  of 
original  entry  include  a  journal  to  record 
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sales  (accounts  receivable)  and  a 
jouRial  to  record  expenses  incurred 
(accounts  payable).  In  general,  a  journal 
represents  a  dhronological  account  of  all 
transactions  entered  into  by  an  entity 
for  an  accoimting  period.  A  ledger 
account  on  the  other  hand,  chronicles 
the  impact  during  an  accoimting  period 
of  the  specific  transactions  recorded  in 
the  jdumal  for  that  period  upon  the 
various  items  shown  on  the  entity's 
balance  sheet  (i.e.,  assets,  liabilities, 
capital  accounts)  and  income  statement 
[i.e.,  revenues  and  expenses). 

(e)  Examples.  The  provisions  of  this 
section  may  be  illustrated  by  the 
following  examples: 

Example  (1).  Corporation  X  is  a  domestic 
corporation.  Corporation  X  manufactures 
widgets  in  the  U.S.  for  export  Corporation  X 
sella  widgets  in  the  United  Kingdom  through 
a  branch  office  in  London.  The  London  office 
has  its  own  employees  and  solicits  and 
processes  orders.  Corporation  X  maintains  in 
the  U.S.  a  separate  set  of  books  and  records 
for  all  transactions  conducted  by  the  London 
office.  Corporation  X  is  a  QBU  under 
paragraph  (b)(2)(i)  pf  this  section  because  of 
its  corporate  status.  The  London  branch 
office  is  a  QBU  under  paragraph  (b)(2)(ii)  of 
this  section  because  (1)  the  sale  of  wic^ts  is 
a  trade  or  business  as  defined  in  paragraph 
(c)(1)  of  this  section:  and  (2)  a  complete  and 
separate  set  of  books  and  records  (as 
described  in  paragraph  (d)  of  this  section]  is 
maintained  with  respect  to  its  sales      i 
operations.  '  | 

Example  (2).  A  domestic  corporation 
incorporates  a  wholly-owned  subsidiary  m 
Switzerland.  The  domestic  corporation  is  a 
manufacturer  that  markets  its  product  abroad 
primarily  through  the  Swiss  subsidiary.  To 
facilitate  sales  of  the  parent's  product  in 
Europe,  the  Swiss  subsidiary  has  branch 
offices  in  France  and  West  Germany  that  are 
responsible  for  all  marketing  operations  in 
those  countries.  Each  branch  has  its  own 
employees,  solicits  and  processes  orders,  and 
maintains  a  separate  set  of  books  and 
records.  The  domestic  corporation  and  the 
Swiss  subsidiary  are  both  QBUs  under 
paragraph  (b}(2](i)  of  this  section  because  of 
their  corporate  status.  The  French  and  West 
German  branches  are  QBUs  of  the  Swigs 
subsidiary.  They  satisfy  paragraph  (b)(2)(ii) 
because  each  constitutes  a  trade  or  business 
(as  defined  in  paragraph  (c)(l}  of  this  section] 
and  because  a  complete  and  separate  sets  of 
books  and  records  (as  described  in  paragraph 
(d)  of  this  section]  of  their  respective 
operations  is  maintained.  Each  branch  is 
considered  to  have  a  trade  or  business 
although  each  is  a  geographical  division  of 
the  same  trade  or  business. 

Example  (3).  W  is  a  domestic  corporation 
that  manufactures  product  X  in  the  United 
States  for  sale  worldwide.  All  of  Ws  rales 
functions  are  conducted  exclusively  in  the 
United  States.  W  employs  individual  Q  to 
work  in  France.  Q's  sole  function  is  to  act  as 
a  courier  to  deliver  sales  documents  to 
customers  in  France.  With  respect  to  Q's 
activities  in  France,  a  separate  set  of  books 
and  records  as  described  in  paragraph  (d]  is 


maintained.  Under  paragraph  (c](l)  of  this 
section.  Q's  activities  in  France  do  not 
panftitute  a  QBU  since  they  are  merely 
ancillary  to  W»  manufacttiring  and  selling 
business.  Q  is  not  considered  to  have  a  QBU 
because  an  individual's  activities  as  an 
employee  are  not  considered  to  constitute  a 
trade  or  business  of  the  individual  under 
paragraph  (c)(2]. 

Example  (4).  The  facts  are  the  same  as  in 
example  (3]  except  that  the  courier  function 
is  the  sole  activity  of  a  wholly-owned  French 
subsidiary  of  W.  Under  paragraph  (b](2)(i]  of 
this  section,  the  French  subsidiary  is 
considered  to  be  a  QBU. 

Example  (5).  A  Corporation  incorporated  in 
the  Netherlands  is  a -subsidiary  of  a  domestic 
corporation  and  a  holding  company  for  the 
stock  of  one  or  more  subsidiaries 
incorporated  in  other  countries.  The  Dutch 
corporation's  activities  are  limited  to  paying 
its  directors  and  its  administrative  expenses, 
receiving  capital  contributions  from  its 
United  States  parent  corporation, 
contributing  capital  to  its  subsidiaries, 
receiving  dividend  distributions  from  its 
subsidiaries,  and  distributing  dividends  to  its 
domestic  parent  corporation.  Under 
paragraph  (b)(2)(i]  of  this  section,  the 
Neth^ands  corporation  is  considered  to  be  a 
QBU. 

Example  (6).  Taxpayer  A,  an  individual 
resident  of  the  United  States,  is  engaged  in  a 
trade  or  business  wholly  unrelated  to  any 
type  of  investment  activity.  A  maintains  a 
portfolio  of  foreign-currency-denominated 
investments  thrmigh  a  foreign  broker.  The 
broker  is  responsible  for  all  activities 
necesrary  to  the  management  of  A's 
investments  and  maintains  books  and 
records  as  described  in  paragraph  (d)  of  this 
section,  with  respect  to  aU  investment 
activities  of  A.  As  investment  activities  do 
not  quaUfy  as  a  QBU  under  paragraph 
(b)(3Hii)  of  this  section  because  the  activities 
engaged  in  by  A  generate  expenses  that  are 
deductible  only  under  section  212  and, 
therefore,  do  not  constitute  a  trade  or 
business  of  A  under  paragraph  (c)(2)  of  this 
section. 

Example  (7).  Taxpayer  A.  an  individual 
resident  of  the  United  States,  is  the  sole 
shareholder  of  foreign  corporation  (FC) 
whose  activities  are  limited  to  trading  in 
stocks  and  securities.  FC  is  a  QBU  under 
paragraph  (b)(2)(i)  of  this  section. 

Example  (8).  Taxpayer  A.  an  individual 
resident  of  the  United  Statta,  markets  and 
sells  in  Spain  and  in  the  United  States 
various  products  produced  by  other  United 
States  manufacturere.  A  has  an  office  and 
employs  a  salesman  to  manage  A's  activities 
in  Spain.  A  keeps  a  complete  and  separate 
set  of  books  and  records  (as  described  in 
paragraph  (d)  of  this  section)  of  A'i  activities 
in  Spain  and  is  engaged  in  a  trade  or  business 
as  defined  in  paragraph  (c](2]  of  this  section. 
Therefore,  under  paragraph  (b)(3)  of  this 
section,  the  activities  of  A  in  Spain  are 
considered  to  be  a  QBU. 

Example  (9).  Foreign  corporation  FX  is 
incorporated  in  Mexico  and  is  wholly  owned 
by  a  domestic  corporation.  The  domestic 
corporation  elects  to  treat  FX  as  a  domestic 
corporation  under  section  1304(d).  FX 
operates  entirely  in  Mexico  and  maintains  a 


complete  set  of  books  and  records  with 
respect  to  its  activities  in  Mexico.  FX  is  a 
QBU  under  paragraph  (b)(2)(i)  of  this  section. 
The  activities  of  FX  in  Mexico  also  constitute 
a  QBU  under  paragraph  (b](2](il)  of  this 
section. 

Lawmnoe  B.  Gibba, 
Commissioner  of  Internal  Revenue. 

Approved:  O.  Donaldson  Chapoton, 
Assistant  Secretary  of  the  Treasury,  April  22, 
1988. 
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Income  Tax;  Taxable  Yeart  Beginning 
After  December  31, 1953;  Transition 
Rulee  for  Certain  Qualified  Busineee    • 
Units  Uabig  a  Net  Worth  Hethod  of 
Accounting  for  Tax  Years  Beginning 
Before  January  1, 1987 

AOCNCv:  Internal  Revenue  Service, 

Treastuy. 

ACTION:  Temporary  regulations. 

SMMSAllv:  This  doctunent  contains 
temporary  Income  Tax  Regulations 
setting  forth  transition  ndes  for 
brandies  of  United  States  persons,  i.e. 
qualifled  business  imits  (QBUs),  which 
used  a  net  worth  method  of  accoimting 
prior  to  the  enactment  of  the  Tax 
Reform  Act  of  1986.  This  regulation  is 
intended  to  provide  immediate  guidance 
for  taxpayers  who  must  change  from  a 
net  worth  method  of  accounting  to  the 
profit  and  loss  method  of  accoimting  for 
taxable  years  beginning  after  December 
31, 1986.  This  action  is  necessary 
because  of  changes  to  the  applicable  tax 
law  effected  by  the  Tax  Reform  Act  of 
1986.  In  addition,  the  temporary 
regulations  set  forth  in  this  document 
also  serve  as  the  text  of  the  proposed 
regulations  cross-referenced  in  the 
notice  of  proposed  rulemaking  in  the 
Proposed  Rules  section  of  this  issue  of 
the  Federal  Register. 
EFFf  cnVE  DATC  These  regulations  are 
effective  for  taxable  years  beginning 
after  December  31, 1986. 
FOR  FUirrHCR  mFORMATION  CONTACT: 
David  Rosenberg  of  the  Office  of 
Associate  Chief  Counsel  (International), 
within  the  Office  of  Chief  Counsel, 
Internal  Revenue  Service,  1111 
Constitution  Avenue  NW.,  Washington, 
DC  20224,  Attention:  CC:LR:T  (INTL- 
984-86)  (20^-634-5406.  not  a  toll-free 
call). 
SUPPLEMENTARY  INFORMATION: 

Background 

This  document  contains  temporary 
regulations  relating  to  procedures  to  be 
followed  by  branches  of  United  States 


persons,  i.e.  qualified  business  units 
(QBUs),  using  a  net  worth  method  of 
accounting  prior  to  the  enactment  of 
Subpart  ]  of  the  Internal  Revenue  Code 
of  1986.  'The  Secretary  is  empowered  to 
prescribe  such  regulations  under  Section 
989(c)(1)  of  die  Internal  Revenue  Code 
(28  U.S.C.  989)  as  enacted  by  section 
1261(a)  of  die  Tax  Reform  Act  of  1986 
(Pub.  L  99-514).  New  §S  1.989  (c)-OT 
and  1.989(c)-lT  are  added  by  tids 
document  to  Part  1  of  Tide  28  of  tiie 
Code  of  Federal  Regulations  in  order  to 
provide  immediate  guidance  as  to  tiie 
transition  rules  for  branches  that  used  a 
net  worth  method  of  accounting  under 
old  law  and  will  remain  in  effect  until 
superseded  by  final  regulations  on  this 
subject.  Immediate  guidance  is  needed 
by  taxpayers  who  will  report  under  die 
profit  and  loss  method  under  section  987 
for  a  taxable  year  beginning  in  1987.  For 
this  reason  it  is  found  impracticable  to 
issue  this  Treasury  decision  with  notice 
and  public  procedure  under  subsection 
(b)  of  section  553  of  Tide  5  of  the  United 
States  Code  or  subject  to  the  effective 
date  limitation  of  subsection  (d)  of  that 
section. 

Explanation  of  ProvisHms 

Section  987  of  die  Internal  Revenue 
Code  of  1986  provides  that  QBUs  diat 
have  a  functional  currency  other  than 
the  U.S.  dollar  must  account  for  their 
operations  under  the  profit  and  loss 
method  set  forth  in  section  987  and 
regulations  thereunder.  Prior  to  the  Tax 
Reform  Act  of  1986,  foreign  branches  of 
U.S.  corporations  could  account  for  their 
operations  under  either  a  similar 
nonstatutory  profit  and  loss  mediod  of 
accounting  or  a  net  worth  method  of 
accounting.  Section  989(c)(1)  of  the 
Internal  Revenue  Code  provides  that  the 
Secretary  shall  set  forth  procedures  to 
be  followed  by  taxpayers  with  QBUs 
using  the  net  worth  method  for  tax  years 
beginning  on  or  before  December  31, 
1986. 

Under  the  net  worth  method 
presented  in  Rev.  Rul.  75-106, 1975-1 
C.B.  31,  a  taxpayer  calculated  the 
taxable  income  of  a  foreign  branch  by 
comparing  the  change  in  the  dollar  value 
of  its  net  assets  (assets  less  liabilities) 
over  the  course  of  a  year.  In  general,  the 
foreign  currency  value  of  current  assets 
and  current  liabilities  was  translated 
into  U.S.  dollars  using  the  year-end 
exchange  rate,  whde  the  foreign 
currency  value  of  noncurrent  assets  and 
liabilities  was  translated  into  dollars 
using  the  appropriate  historical 
exchange  rates.  Thus,  under  the  net 
worth  method,  branches  adjusted  their 
income  ciurently  for  unrealized  foreign 
currency  gain  or  loss  on  their  current 
assets  and  liabilities  and  realized 


exchange  gains  and  losses  on  their  long 
term  assets  and  liabilities. 

Un^er  section  987,  however, 
unreco^ized  currency  gains  or  losses  of 
QBUs  that  have  a  functional  currency 
odier  than  the  U.S.  dollar  will  now  be 
deferred  until  a  remittance  of  property. 
Thus,  it  is  important  to  ensure  that 
branches  on  a  net  worth  method,  which 
were  permitted  to  accrue  realized  and 
certain  unreaUzed  currency  gains  or 
losses  under  old  law  prior  to  remittance, 
do  not  recognize  the  same  exchange 
gain  or  loss  again  when  property  is 
remitted  firom  the  branch.  In  addition,  it 
is  important  to  ensure  that  any 
unrecognized  currency  gains  or  losses 
may  be  taken  into  income  on 
remittances  of  property  from  the  branch. 

The^e  rules  achieve  these  objectives 
•  by  establishing  a  dollar  basis  for 
remittances  in  excess  of  post-86 
earnings  [i.e.  pre-dTeamings  and  all 
capital  contributions  (EQ)).  The  dollar 
basis  reflects  the  dollar  net  worth  of  the 
QBU  at  the  end  of  the  last  tax  year 
beginning  on  or  before  December  31, 
1986  (final  dollar  net  worth)  plus  any 
other  capital  contributions.  Upon  a 
remittance  of  EQ,  a  portion  of  this  dollar 
basis  is  deemed  remitted  and  currency 
gain  or  loss  on  the  remittance  is 
determined.  Since  the  dollar  basis  of  the 
EQ  has  been  adjusted  for  currency  gains 
or  losses  previously  recognized  at  the 
QBU,  double  counting  of  previously 
recognized  currency  gains  or  losses 
upon  remittance  is  avoided.  Further,  the 
inclusion  of  historic  dollar  basis  of 
noncurrent  assets  and  liabilities  in  the 
calculation  of  the  QBUs  final  dollar  net 
worth  ensures  that  currency  gains  or 
losses  on  noncurrent  assets  and 
liabilities,  unrealized  prior  to  the 
transition  and  therefore  still  included  in 
the  historical  basis,  may  be  taken  into 
income  on  remittances  of  property  from 
the  branch. 

The  Service  is  especially  interested  in 
receiving  comments  concerning  methods 
for  calculating  remittances  from  foreign 
branches  under  section  987  that  would 
permit  the  calculation  of  currency  gain 
or  loss  with  respect  to  remittances  on  an 
aggregate  basis.  The  Service  is  also 
interested  in  receiving  comments  as  to 
whether  branch  equity  should  be 
deemed  remitted  on  a  transfer  of  branch 
assets  and  liabilities  in  a  transaction  in 
which  gain  or  loss  would  not  otherwise 
be  recognized. 

These  rules  also  clarify  how  a  net 
worth  branch  should  calculate  the 
functional  currency  adjusted  basis  of 
branch  assets  and  the  amount  of  branch 
Uabilities  for  purposes  of  determining 
gain  or  loss  on  disposition  or  adjustment 
in  basis.  The  post-transition  functional 


currency  adjusted  basis  of  such  assets  is 
their  historical  functional  currency 
basis.  Similarly,  the  post-transition 
amount  of  such  liabilities  is  their 
historical  functional  currency  amount 

Thus,  for  purposes  of  determining 
income  under  section  987,  the  correct 
adjusted  basis  for  depreciable  assets 
held  by  a  branch  on  a  net  worth  method 
under  old  law  will  ordinarily  be  the 
original  fimctional  currency  basis  of  the 
asset  as  adjusted  for  depreciation  since 
its  acquisition,  regardless  of  when  the 
assets  were  acquired.  WThile  the  net 
effect  of  this  rule  is  to  increase  or 
decrease  the  dollar  value  of 
depreciation  on  these  assets  in  post- 
transition  years,  this  rule  places 
branches  that  formerly  used  the  net 
worth  method  on  the  same  footing  as 
branches  who  have  always  used  a 
version  of  the  profit  and  loss  method  in 
computing  income. 

Section  1.989(c)-aT  sets  forth  die 
outline  of  this  section.  Section  1.989(c)- 
IT  sets  forth  the  transition  rules. 
Paragraph  (a)  sets  forth  the  applicability 
of  this  section.  Paragraph  (b)  provides 
rules  for  (1)  determining  the  functional 
currency  pool  of  EQ:  (2)  determining  the 
correct  dollar  basis  of  EQ:  (3) 
determining  the  pool  from  which  a 
remittance  is  drawn;  (4)  calculating  the 
dollar  basis  of  a  remittance  of  EQ;  and 
(5)  calculating  the  exchange  gain  or  loss 
on  a  remittance  of  EQ.  Paragraph  (c) 
provides  the  adjusted  basis  rule  for 
assets  of  a  foreign  branch  that  formeriy 
used  the  net  worth  method.  Paragraph 
(d)  provides  the  rule  for  the  functional- 
currency  amount  of  liabilities  of  a 
foreign  branch  that  formerly  used  a  net 
worth  method.  Paragraph  (e)  provides 
rules  about  the  character  and  soured  of 
exchange  gain  or  loss  determined  upon 
remittance.  Finally,  paragraph  (f) 
provides  an  example  of  the  foregoing 
rules. 

Non-Applicability  of  Executive  Order 
12291 

It  has  been  determined  that  this 
temporary  rule  is  not  a  major  rule  as 
defined  in  Executive  Order  12291  and 
that  a  regulatory  impact  analysis 
therefore  is  not  required. 

Regulatory  Flexibility  Act 

A  general  notice  of  proposed 
rulemaking  is  not  required  by  5  U.S.C. 
553  for  temporary  regulations. 
Accordingly,  these  temporary 
regulations  do  not  constitute  regulations 
subject  to  the  Regulatory  Flexibility  Act 
{5U.S.C.  chaptere). 
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Drafting  Infotmadon 

The  principal  nrtbor  of  these 
temporary  reguktioas  is  David 
Rosenberg  of  the  Office  of  Associate 
Chief  Counsel  (Intematioiial)  ol  the 
Office  of  Chief  Counsel  lotemal 
Revenue  Service.  However,  persoooel 
from  other  ofBces  of  the  Internal 
Revenue  Service  and  the  Treasury 
Department  participated  in  developing 
the  regulations  on  matters  of  both 
substance  and  style. 

list  ef  Sabjacts  ia  2ft  CFR  lJtl-4— 
US7-1 

Income  taxes,  Aliene,  Exports.  DISC 
Foreign  investments  in  U.S.,  Foieign  tax 
credit  FSC  Soorces  of  income,  Uirited 
States  investeents  abroad. 

Adopdoo  of  Amendments  to  Iba 
Regolations  j 

Accordingly.  28  CFR  Part  t  is 
amended  as  follows: 

PART  t-[AMENOEO] 

InoaaM  Tax  Raguktlaaa 

Para^aph  1.  The  authority  for  Part  1 
is  amended  by  adding  the  fc^owlng 
citation: 

AiidM(ity:28U.Sil7inS.*  *  *Sfectioiu 
I.989(cH7r  and  lJas(c)-lT  are  also  issued 
under  28  U.&C  989(c). 

Par.  2.  New  H  l.g89(cH)T  and 
1.989(c>-lT  are  added  immediately  after 
S  1.9B1-3  to  read  as  follows: 


§1JM   (cHT  OulMpe  at  regutaCoii 
(temporary). 

(a)  AypHcability.  j 

(t^TraiMitioorale.  | 

(c)  Fuactional  currency  liasit  of  branch 
assets  acquired  in  tax  years  beginning  belbrs 
January  1, 1987. 

(d)  Punctiona}  cuiigncy  amonnt  of  branch 
liabilities  acquired  a  taooble  yvmn  bepaning 
before  January  1, 18B7. 

(e)  Character  and  source  of  esu^Mogc  gain 
or  loss  determined  upon  remittance. 

(f)  Example. 

§1.9«9    (cHT  Transition  rules  for  cectalR 
branches  of  tinned  States  persona  using  a 
n9i  wDfeR  RMfnofl  of  ocoownfeis  nV  texsMs 
years  beginning  before  January  1, 1M7 
(temporary). 

(a)  Applicability— {1)  In  general.  This 
regulation  provides  transition  rules  for 
branches  of  United  States  persons,  /a 
qualified  business  units  (QBUs).  whose 
hmctional  currency  (as  defined  in 
section  985  of  the  Code  and  regjalatioDS 
issued  thereunder]  is  other  than  the 
dollar  and  that  used  a  net  worth  method 
of  accotmting  (as  described  in  paragraph 
(b)  of'this  section)  for  their  last  taxable 
year  beginning  before  Jannary  1. 1967. 
Under  section  987  of  the  Code  and 
legulaticns  issued  ttiereonder,  such 
QBUs  must  account  for  thcdr  taxable 


incame  mider  the  profit  and  loss  aiediod 
of  accotmting  for  aU  taxable  years 
beginning  after  Decea^>er  31. 1966. 
except  to  the  extent  otherwise  provided 
in  regulations  issued. 

(2)  lasolveat  QBUs.  This  section  shall 
not  apply  to  a  QBU  that  used  a  net 
worth  Dwthod  of  accounting  Sor  its  last 
taxable  year  beginning  before  January  1, 
1987  whose  final  net  worth  (as  defin^l 
in  paragraph  (b)(^  of  this  section)  is 
negative. 

(3)  Taxpayers  electing  to  use  the 
dollar  aa  their  fimciional  currency 
under  section  985  (bX3J.  This  section 
shall  not  apply  to  a  taxpayer  that  makes 
the  election  to  use  the  dollar  as  its 
functional  currency  under  section 
985(b)(3)  and  regulations  issued 
thereunder.  Transition  rules  for  siicb 
situations  will  be  provided  in 
regulations  under  section  985. 

(b)  Transition  rule.  This  transition 
nde  sets  fordi  rules  for  calculating 
exchange  gain  or  loss  on  a  remittance   ' 
(as  defined  in  section  987  and 
regulations  issued  thereunder)  that 
occurs  in  a  taxable  year  beginning  after 
December  31, 1986,  from  a  QBU  that  was 
on  a  net  worth  method  of  accotmting  for 
the  taxpayer's  last  taxable  year 
beginning  before  January  1, 1987.  A  net 
worth  method  of  accotmting  is  any 
method  of  accotmting  under  which  the 
taxpajrer  calculates  the  taxable  income 
of  a  QBU  based  on  the  net  change  in  the 
dollar  vabe  of  the  QBU's  eqtiity  over  -  ■ 
the  course  of  a  taxable  year,  taking  into 
accoimt  any  remittances  made  during 
the  year.  QBU  eqidty  is  the  excess  of 
QBU  assets  orer  QBU  BabiHties.  Under 
section  967,  exchange  gain  or  loss  is 
determined  on  a  remittance  of  post^ 
QBU  earnings  (wUdi  are  the  previotisly 
unremitted  earnings  of  die  QBU,  as 
adjusted  according  to  United  States 
generally  accepted  acooontiBg  and  tax 
aoooimting  prmcipies}  for  taxaUe  years 
beginning  on  or  after  January  1. 1967. 
Exchange  gain  or  loss  m  also  detemdned 
oo  a  remittance  in  excess  of  post-86 
QBU  earnings,  hi  order  to  caladate  the 
exchaoge  gain  or  Ums  oc<»rrnig  on  soch 
remittances  the  taxpayer  assigns  iti 
tmremitted  QBU  earnings  and  capital  to 
two  pools,  one  pool  consisting  of  poet-86 
QBU  aamings  and  the  other  potA 
consisting  of  the  sum  of  pre-87  eqtiity 
(earnings  and  capital)  and  post-86 
capital  (hereinafter  referred  to  as  the  EQ 
pool).  A  remittance  &st  represents  an 
amount  of  post-86  QBU  eaintegs  and 
secondly  an  amount  of  EQ.  This 
transitioa  role  provides  a  &-step  method 
for  calculating  exchange  gain  or  loss 
upon  a  remittance  frtna  these  pools.  The 
exchange  gain  or  loss  is  determined  by 
cooiparmg  the  current  dollar  value  of 
the  remittance  to  the  historical  dollar 


basis  of  the  readttance  as  detemdned 
under  Uds  tmnaitioB  rale  and  section  987 
and  regalatioiis  issaod  thereunder.  Such 
exchange  gain  or  loas  sfaaB  be 
oonsidersd  realized  ia  the  taxable  year 
of  the  readttance  and  shaD  be 
recogmaed  except  to  the  extent 
otherwise  pcovMed  in  regtdations. 

fl)  Step  I  Coicuhting  tiie  functioaal 
currency  pool  o/JFQ— {i)  Beginning 
amount  The  begiming  pool  of  EQ  is 
equal  to  the  fonetional  corrency 
adjasted  basis  of  dw  branch's  assets 
less  the  fimctimal  ca^entj  araotmt  of 
the  branch's  BabiHties  as  ^ese  amoimts 
are  detemwied  under  paragraphs  (c) 
and  (d)  of  this  section. 

(ii)  Adjusting  the  BQpool.  The  EQ 
pool  is  increased  by  the  ftinctitihal 
curreBcy  amonnt  of  any  capital 
contribtitions  (as  determined  under 
section  987  and  regnletions  issued 
theretmdet).  If  the  capital  contribtition  is 
made  in  a  nonfiinctioiial  tnnrency,  this 
araotmt  is  translated  into  functional 
currency  at  the  spot  rate  at  the  date  of 
the  contribution.  Upon  a  remittance 
representing  EQ  (as  determined  by  the 
ordering  rules  in  paragraph  (b)(3)  of  this 
section),  the  pooi  is  decreased  by  the 
functional  cvtrrency  amount  considered 
remitted  from  the  pool  imder  section  987 
and  regtdations  issued  thereunder. 

(2)  Step  2  Calculating  the  dollar  pool 
of  equity — (i)  Beginning  value.  The 
dollar  equi^  pool  (hereinafter  referred 
to  as  the  SEpoot)  equals  the  final  net 
worth  of  die  QBU:  Final  net  worth  of  die 
QBU  equals  the  QBWt  equity  value 
(assets  less  liabilidss)  measured  in 
dollars  at  the  end  of  the  taxpayer's  last 
taxable  year  beginning  before  January  1. 
1987,  determined  on  the  basis  of  tlie 
C^U's  books  and  records  as  adjusted 
according  to  United  States  generally 
accepted  accotmting  and  tax  accotmting 
principles. 

(ii)  Adjusting  the  SB  pool  The  $E  pool 
is  increased  by  the  dollar  amotmt  of  any 
capital  coirtribtttions  (as  determined 
under  section  987  and  regulations  issued 
thereunder).  If  the  capital  contribution  is 
made  in  a  currency  other  than  the* 
doOar.  this  aawunt  is  translated  into 
dollars  at  the  spot  rate  at  the  date  of  the 
contribution.  Upon  a  remittance 
representing  $E  (as  deteimined  by  the 
oidering  rttles  in  paragraph  (bX3)  of  this 
section),  the  SB  pool  is  decreased  by  the 
dollar  araotmt  coosidned  remitted  from 
the  pool  (as  determined  under  paragraph 
(b)(4)  of  diis  section). 

(3)  Step  3  Determination  of  the  pooh 
from  which  remittances  are  drawn.  To 
the  extent  the  functional  currency 
amount  of  the  reiuittaiioe  (as  deteimined 
under  section  987  and  regnlations  isstied 
thereunder)  exceeds  imremitted  post-86 


functional  currency  earnings,  it  is 
considered  to  come  out  of  the  EQ  pool 
(as  determined  under  paragraph  (b)(1)  of 
this  section). 

(4)  Step  4  Calculation  of  the  dollar 
basis  of  a  remittance  ofEQ.  The  doUar 
basis  of  the  EQ  remitted  equals: 

functional  currency 
amount  remitted  bom  EQ      jg 


EQ 

Where: 

EQ  =  the  QBU's  functional  currency  pool  of 
branch  equity  (deteiminsd  under 
psragraph  (bMl)(U)  but  not  reduced  by 
any  remittance  in  the  current  taxable 
year) 

$E  =  the  QBlTs  dollar  poo!  of  branch  equity' 
(determined  under  paragraph  (b)(2)(ii] 
but  not  reduced  by  any  remittance  in  the 
current  taxable  year) 

(5)  Step  5  Calculation  of  the  exchange 
gain  or  loss  on  the  remittance  ofEQ. 
The  exchange  gain  or  loss  determined 
on  the  readttance  of  E(}  equals— 

(i)  The  dollar  value  of  the  EQ  remitted 
(as  determined  under  section  987  and 
regulations  issued  thereunder),  less 

(ii)  The  dollar  basis  of  tiie  EQ  remitted 
as  calculated  under  paragraph  (b)(4)  of 
this  section. 

(c)  Functional  currency  adjusted  basis 
of  branch  assets  acquired  in  taxable 
years  beginning  before  January  1. 1967. 
(1)  For  taxable  years  beginning  after 
December  31. 1986.  the  functional 
currency  adjusted  basis  of  a  C^U  asset 
acquired  in  a  taxable  year  beginning 
before  January  1. 1967  is  die  functional 
currency  basis  of  die  asset  at  die  date  oi- 
acquisition  as  adjusted  according  to 
United  States  generally  accepted 
accounting  and  tax  accounting 
principles.  The  functional  currency 
adjusted  basis  of  an  asset  for  which  a 
fimctioiml  currency  basis  was  not 
determined  at  the  date  of  acquisition  is 
the  nonfunctional  currency  adjusted 
basis  of  the  asset  at  the  date  of 
acquisition  midtiplied  by  the  spot 
exchange  rate  at  the  date  of  acquisition, 
as  adjusted  according  to  Uitited  States 
generally  accepted  accounting  and  tax 
accounting  principles. 

(2)  Any  future  adjustments  to  die 
functional  currency  adjusted  basis  of 
such'assets  is  detetndned  with  respect 
to  the  appropriate  functional  currency 
adjusted  basis  of  the  asset  as 
determined  tmder  this  paragraph  (c). 

(d)  FumHional  currency  amount  of 
branch  liabiliiies  acquiivdin  taxable 
years  beginning  before  January  1, 1987. 
For  the  first  taxable  year  beginning  after 
December  31. 1966.  die  amount  of  QBU 
liabilities  hictured  hi  taxable  years 
beginning  before  January  1. 1087  is  die 


functional  currency  amotmt  of  the 
liability  at  the  date  incurred  as  adjusted 
according  to  United  States  generally 
aocepted  accounting  and  tax  accounting 
principles.  The  functional  currency 
amount  of  a  liability  for  which  a 
functional  currency  amount  was  not 
determined  at  the  date  incurred  is  the 
nonfunctional  currency  amotmt  of  the 
liability  at  die  date  incurred  multiplied 
by  the  spot  exchange  rate  at  the  date 
Jncurred,  as  adjusted  according  to 
United  States  (Generally  accepted 
accounting  and  tax  accountiog 
principles. 

.  (e)  Character  and  source  of  exchange 
gain  or  loss  determined  on  a  remittance. 
Any  exchange  gain  or  loss  determined 
on  a  remittance  is  sourced  and 
characterized  as  provided  by  section  987 
and  regulations  issued  thereunder. 

(f)  Example.  The  provisions  of  Uiis 
section  are  Ulustrated  by  the  foUotving 
example. 

Example,  (i)  Facts.  U.S.  is  a  domestic 
corporation:  B,  a  branch  of  U.S.,  operates  in 
country  X.  B  is  a  QBU  and  its  functional 
currency  is  the  FC.  U.&  is  on  a  calendar 
taxable  year  and,  prior  to  January  1, 1987. 
accounted  for  the  operations  of  B  by  the  net 
worth  method  of  accounting  as  set  forth  in 
Rev.  Rttl.  75-106. 1975-1  CLE  M.  6*8  books 
and  records  were  kept  according  to  United 
States  tax  accountiiigprinciples<  B's 
functional  curtmicy  net  tvortii  as  of  Deoember 
31. 198S  (beginniBg  pool  ofEQ)  is  15.000  FC 
B's  dollar  final  net  worth  as  of  December  31, 
1986  (beginning  pool  of  IB)  is$9A».  Under 
section  S87,  B  has  earnings  of  8An  FC  in  1987 
worth  $1,000.  B  has  no  —fntngf  and  incurs  no 
loss  in  1868.  llwre  are  no  contributions  to 
branch  capital  in  1967  and  1868.  B  remita 
18,000  PC  in  1968.  Under  section  067,  tiie 
appropriate  exchange  rate  for  tiie  1988 
remittance  Is  10  FC/$1. 

(ii)  Calculation  of  exchange  gain  or  loss  on 
remittance. 

A.  Postse  earnings. 

Under  paragraph  (bH3)  of  this  section,  die 
18,000  FC  remittance  comes  first  out  of  post- 
86  eamiags  (8,000  Fq  and  second  out  of  EQ 
(lOOOO  FC).  The  loss  of  the  1988  remittance  of 
post-88  earnings  equals: 
(Dollar  value  of  post-8e  earnings)  -  (DoUar 
basis  of  post-88  earnings) 

=(8,000  FC  X 10  FC/$1)-$1.000 

=$800-$1.000 

=  <$200>  loss 

B.EQ. 

Under  paragraph  (b)  ef  tills  section.  US. 
will  calculate  exchange  gain  or  loss  on  die 
lOJXX)  PC  remittance  of  EQ  from  & 

Steip  1.  Total  EQ  equals  15,000  FC  (Uie 
historic  fuactional  currency  value  of  B's 
assete  over  the  historic  funiBtional  currency 
value  of  ite  liabilities).  There  are  no 
adjustmente  necessary  under  paragraph 
(b)(l)(ii)  of  tills  s«:tion. 

Stv  Z  tt  (final  net  wortii)  Is  S9,00a  There 
are  oo  adjtutmente  necesssary  under 
paragraph  (bH2)(U)  of  tills  swstioa 

Step  3.  The  entire  10,000  FC  remittance  Is 
deemed  to  come  out  of  EQ. 


Step  4.  The  dollar  basis  of  the  EQ  equals: 
Dollar  basis  of  EQ  remitted 
=Nx|8M0 


10.000  FC 
15,000  FC 


X  $9,000 


=$8,000 

Where: 

ti= Portion  of  remittance  out  ofEQ  Total  EQ 
(determined  under  paragraph  (bHl)(if) 
but  not  reduced  by  current  year 
remittances) 

Step  5,  Exchange  loss  of  US.  on  remittance 
equals: 

(Dollar  value  of  tiie  EQ  remitted) -(Dollar 
basis  of  die  EQ  remitied) 
=(104)00  FC  X 10  FC/$l)-$8«0 
=$1,000-$6,000 
=  <$5,000>  loss 

C.  Total  loss  of  remittance.  The  total 
combined  loss  of  tiie  remittance  is  <$6.200>. 
Lawrence  B.  Gibbs. 
Commissioner  of  Internal  Revenue. 

Ai^Hoved: 

April  22. 1968. 
O.  DoeaMsoa  Chapoton. 
Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  88-12S80  Filed  6-3-88;  8:49  am] 
SHJJNO  coos  48l»41^ 


DEPAimiENT  OF  TRANSPORTATION 

CoastQuard 

33CFRPart110 

[C6Dii-$$-oi] 

Anchoraga  Ground;  San  Franciaco 
Bay.CA 

AOENCV:  Coast  Guard.  DOT. 
Acnow;  Pinal  rule.    

•UMMARV:  The  Coast  Guard  Is  amending 
Anchorage  7  in  San  Francisco  Bay  by 
moving  the  southeastern  comer  of  the 
anchorage  230  yards  to  the  north.  The 
shifting  of  the  boundary  will  prevent 
damage  from  anchoring  vessels  to  an 
existing  submarine  power  cable  and  a 
newly  installed  fiber  optic 
telecommunications  cable.  This  will 
reduce  the  southern  reaches  of  the 
anchorage  in  the  shallow  waters  off 
Treasure  Island 
■FRcnvt  DATI:  July  6. 1988. 
FOR  FURTHni  MFORMATIOM  COffTACn 
Lieutenant  Junior  Grade  Michael  Lodge. 
Office  of  Aids  to  Navigation.  Eleventh 
Coast  Guard  District.  400  Oceangate. 
Long  Beach.  CA  90622.  Phone  number 
(213)  499-5410. 

•uanmiNTAiiY  infohmation:  On 
March  17, 1988  die  Coast  C^uard 


f 
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pobliahed  •  notice  of  propoMd  rale 
making  in  the  Fedml  Ragbtv  for  these 
regolations  (52  FR  8773).  loteiested 
persons  were  requested  to  submit 
comments  and  no  cooiments  were 
received. 

Discussion  ef  Comments:  No 
comments  were  received.  This 
regulation  is  issued  pursuant  to  3S 
U.S.C.  471  as  set  out  in  the  authority 
citation  for  all  of  Part  110. 

Drafting  Informatioo:  The  drafters  of 
these  regulations  are  Lieutenant  Junior 
Grade  Michael  Lodge,  project  officer, 
and  Lieutenant  GJL  Wbeatley.  project 
attorney.  Eleventh  Coast  Guard  District 
Legal  C^ce. 

Economic  Assessment  and       | 
Certification:  These  regulatioiis  ale 
considered  to  be  non-major  under 
Executive  Order  12291  on  Federal 
Regulation  and  non-«igDificnit  under 
Department  of  Transportation  regulatory 
policies  and  procedures  (44  FR  llOM; 
February  2S.  1979).  The  ecooomic  impact 
has  been  found  to  be  so  minimal  that  a 
full  regulatory  evaluation  is 
urmecessary.  These  regulations  will 
have  minor  impact  because  the  small 
area  being  deleted  is  seldom  used  due  to 
limited  depth  of  water. 

Since  the  impact  of  Aese  regulations 

Gnarid  certifies  that  they  will  not  have  a 
sigBificant  ecommic  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects  In  33  CFR  Part  Uf 

Anchorage  grounds. 

Proposed  Regulations 

In  consideration  of  the  foregem^  Part 
110  of  Title  33.  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  110-{  AMENDED 

1.  The  authority  citation  lot  Part  110 
continues  to  read  as  foQows: 

Amkodtr.  33  U.S.C  741.  soaai  zasa  ud 

2071;  40  cm  lv«6(c)  sad  33  CFR  lUK-lte)- 
Section  liaia  «nd  each  lectioa  Ustod  ia 
liaia  are  alao  issued  under  33  U.S.C  1>?^ 
and  1231. 

2.  Section  110.224(e)(4)  is  revised  to 
read  as  follows: 


Bav,aMPaMe 


9110.234    San 

Bay. 

Saerantanto  Mvar,  San 


(e)*  *  V 

[A)  Anchorage  Na  7,  Treasure  bland. 
In  San  Francisco  Bay  at  Treaaore  bland 
bounded  a  line  connecting  (he  fbUewii^ 
coordinates: 

zrvrx-'H^  ranTm"t*-.i» 


yrymrft, 

3rw4».srtt^ 
srmmjrK, 

3riarH~tl. 

122r2r5r'W;to 
U2*IS'«4-W:to 
12r23'44'' W:  to 
122*22*38' W:  to 
urSTMrWltiMBC* 
■lii«ik*ikot»to 

Dated:  May  lA.  Uaai 
AJLBma. 

RearAdmirai,  US.  Coast  Gubnt.  Caaunmder. 
Elereoth  Coast  GaardDtstrict 

[FR  Doc  H-12BV  Filed  •-»«;  ft4S  an^ 

VETERANS  AOmMSTRATIOM 

38CFRPwt13 

Fiduciary  AcHvltias;  invaatmonts  by 
Legal  Cuatoifiana;  Eatataa  $1,500: 
DetarmlnatfcM  of  Vakw  of  Eatata 


fi  Veterans  Administration. 
ACTION:  Final  regulatory  amendment 


nv:  The  Veterans  Adbniniatration 
(VA)  ia  amending  its  regulationa  to 
allow  a  Federally  appointed  fiductary  to 
ptircfaase  a  pre-need  bmial  arrangelnent 
for  an  incompetent  VA  banafidaiy,  thus 
providing  the  bene&ciary  with  a  decent 
burial;  and.  exempt  the  value  of  the 
veteran's  burial  amngenesit  and  the 
valae  of  the  vetaran's  hoBM  from  the 
provisions  of  38  U.S.C.  3912(1^  v^ifle  the 
veteran  is  hospitalized  Certein 
tecimical  amendments  are  alao 
incorporated. 

EFFKCnVK  OATC  July  8, 1968. 
FOR  RMTNBI  aiMiaMtlOVf  OONTACR 

William  SaMd.  Aogram  Analyst 
Investigation  and  CompKance  Staff, 
Veterans  Assistance  Service  (27^  , 
Departmnent  of  Veterans  Benefits. ' 
Veterans  Administration.  810  Vennont 
Avenue.  NW.  Washington.  DC  20420 
(202)  23»-aon. 

sumn»rriuir  mmaumtmi  On 
pages  33248-392S0  of  the  Federal 
Register  of  September  2. 1987.  the  VA 
pubBshe^  pit^wsed  amendments  to  38 
CFR  13.103. 13.108  and  ISaOO.  Inlereatad 
persons  were  given  until  October  16. 
1987,  to  submit  comments.  suggestiaBS 
or  objections  to  the  proposed 
amendments.  No  coannenta.  suggestions 
or  Directions  were  received. 
Accordingly,  tite  proposed  amendments 
are  adopted. 

The  Administrator  hereby  certifies 
that  these  regulatory  amendments  wiU 
not  have  a  significant  economic  jraiHirt 
on  a  substantial  number  of  smaU  entities 
as  they  are  defined  in  the  Regalatory 
FlexibUity  Act  (RFA).  5  U.&C.  801-612. 
Therefore,  parsoant  to  5  US.C  606(b). 
these  regulatory  amendments  are 
exempt  from  the  initial  and  final 


r^ulatory  flexibility  analyses 
requirements  of  sectioas  803  and  804. 
The  reason  for  this  certificatiasi  is  tkat 
these  regulatory  amandbaenta  impose  no 
re^ilatory  bafdcoa  on  smaU  entities, 
and  only  claiomnts  for  VA  benefits  and 
their  dependents  will  be  directly 
affected. 

In  accordance  with  Executive  Order 
12291.  Federal  Regulation,  die  VA  has 
determined  that  these  regulatory 
amendments  are  nonmajor  for  the 
following  reasons:  (1)  They  will  not  have 
an  efiect  on  the  economy  of  $100  miUian 
or  more:  (2)  they  ariU  not  caose  a  major 
increase  in  costs  «■  prices;  (9)  they  will 
not  have  significant  effects  on 
competition,  emplojrment  investmenL 
predaetivity.  innovation,  or  on  the 
ability  of  Ihnted  States-based 
enterprises  in  domestic  ar  export 
maiicets. 

There  is  no  Catalog  of  Federal 
Domestic  Assistance  Rrogram  number. 

Tliese  regalatory  amendments  contain 
no  inforamtion  coBection  requirements. 

List  of  SiAjacts  in  38  CFR  Part  13 

Achnlnistration  practices  and 
procedores.  Estates,  Rraud. 
Handicapped.  Infants  and  diildren. 
Investigations,  Investments.  Surety 
bonds.  Thists  and  trustees.  Veterans. 

Approved:  May  11.  UM 
TboauslLTaB^k 

Adaiiniaimtor. 

PART13~(AIIENDE0) 

38  Craftrt  13,  FIDUCIARY 
ACTIVITIES,  is  amended  as  foUows: 

§§  13.77,  tt.181,  iXWS,  and  1X106 
lAnienaadj 

1.  Add  the  citation  *1Autiioriiy:  38 
U.SXI  2l(^  at  the  end  of  ea^  section. 

{13.100   tAmanaadl 

2.  Add  the  citation  "(Aotborfty:  38 
U.S.a  3202)"  at  the  end  of  para^nphs 
(a)  and  (c);  add  the  citation  "(Aadiority: 
38  U.S£.  210r  at  the  end  of  peragrapb 
(b);  and  add  the  citation  "(Andiarity:  38 
U.&C  3501)"  at  the  end  of  paragraph 
(d). 

3.  In  1 13.102.  parapaiih  (a)  is  revised 
and  a  citation  ia  added  at  the  end  of  the 
section  to  read  •»  foUows: 

$13,102   AeceunlaMNy  of  legal 


(a)  Institutionalized  veterans  without 
spouse  or  child.  The  legal  custodian  of 
VA  benefits  of  an  innmipetent  veteran 
who  has  neither  spouse  nor  child  and 
who  is  being  furnished  hospital 
treatment  or  institutioaal  or  domiciliary 
care  by  the  United  States  or  a  political 
subdivision  thereof,  will  account  upon 


request  to  the  VA  for  fends  received 
from  the  VA  for  die  benefickry  and  will 
submit  a  statemeiA  of  all  other  income 
received  and  the  total  assets  from  any 
source  held  for  die  bendSdary. 

(Authority:  SSU&C  210) 

4.  Section  13.103  is  revised  to  read  as 

follows: 

S  13.103   Investroents  by  Federal 
fidudariea. 

(a)  Type  authorized.  VA  benefits  paid 
to  a  Federally  appointed  fiduciary  other 
than  a  spouse  payee  or  an  institutional 
award  payee  may  be  invested  only  in 
United  States  savings  bonds,  or  in 
interest  or  dividend-paying  accounts  in 
State  or  Federally  insured  institutions, 
whichever  is  to  the  benefidary's 
advantage.  Veterans  Administration 
benefits  that  are  paid  on  behalf  of  an 
incompetent  veteran  to  an  institution  via 
an  institutional  award  payment 
arrangement  may  not  be  invested. 

(b)  Registration.  (1)  When  funds  are 
invested  in  bonds,  the  bonds  will  be 
registered  in  this  form:  (Beneficiary's 
Name).  (Sodal  Security  No.),  under 
custodianship  by  designation  of  the 
Veterans  Administration. 

(2)  When  funds  are  invested  in 
interest  or  dividend-paying  accounts  in 
State  or  Federally  insured  institutions, 
the  account  will  be  registered  in  this 
form:  (Benefidary's  name),  by 
(Fidudary's  Name),  Federal  fiduciary. 

(cj  Pre-need  burial  arrangements. 
Federally  appointed  fidudaries,  other 
than  institutional  award  payees,  may 
use  a  beneficiary's  funds  derived  fitjm 
VA  benefits  to  make  deposits  into,  or 
purchase,  a  pre-need  burial  plan  or 
burial  insurance  on  behalf  of  the 
benefidary,  if  to  do  so  is  hi  the 
benefidary's  interest 
(Authority:  38  U.SXL  210) 

S13L107  [AHMnded] 

5.  Add  the  citation  "(Authority:  38 
U.S.C.  3203(bK3))"  at  the  end  of  the 
sedion. 

6.  Section  13.106  is  revised  to  read  as 
follows: 

§13.108    Estate  $1,500;  38  ULSX:. 
3203<bK1|. 

(a)  Discontinuance  of  payments. 
When  a  veteran,  rated  incompetent  by 
the  VA.  without  spouse  or  child,  is 
receiving  hospital  treatment  or 
domiciliary  or  institutional  care  by  the 
United  States  or  any  political 
subdivision,  with  or  without  cfaai^ge,  and 
the  veteran's  estate  equals  or  exceeds 
$1,500,  the  Veterans  Services  Officer 
shall,  with  regard  to  those  estates 
monitored  by  the  Veterans  Services 
Officer,  immediately  notify  the 


Adjudication  Division  so  (hat  VA 
payments,  odier  than  insurence.  may  be 
discontinued  under  the  provision  of 
§  3.557  of  this  title.  In  diose  cases  hi 
whidj  the  payments  have  been 
discontimied,  the  Veterans  Services 
Officer  shall,  when  die  estate  has  been 
reduced  to  $500,  immediately  notify  the 
Adjudication  Division  of  that  fad. 

(b)  Waiver  of  discoatiauance.  The 
Veterans  Services  Officer  shall  assist  in 
those  cases  under  the  Veterans  Services 
Officer's  supervision  bi  determirring 
when  disctmtinaance  linoM  be  waived 
for  one  or  more  periods  not  to  exceed  80 
daya  of  the  veteran's  care  during  any 
calendar  year  by  making  an  appioptiate 
recommendation. 

(1)  The  Veterans  Services  Officer 
should  not  rectmunend  waiver  as  an 
administrative  expediency  but  should 
recommend  waiver  when  necessary  to 
avoid  hardship. 

(2)  Hardship  will  not  be  considered 
present  when  assets  are  readily 
available  to  meet  current  liabilities. 
(Authority.  38  U.&C  a203(b)(l)(A)) 

(c)  Apportionment  to  dependent 
parent;  core  and  maintenance  award.  In 
any  case  in  which  a  veteran,  without 
spouse  or  child,  is  bistitutionalized  by 
the  United  States  or  a  political 
subdivision  thereof  and  his  or  her  award 
of  compensation,  pension  or  emergency 
officers'  retirement  pay  has  been 
discontinued  because  bis  or  her  estate 
exceeds  $1,500,  an  apportionment  of  the 
award  otherwise  payable  may 
nevertheless  be  made  to  a  dependent 
parent,  if  any.  based  on  actual  need  as 
determined  by  the  Veterans  Services 
Officer.  So  much  of  any  monthly 
remainder  of  the  discontinued  payments 
as  equals  the  amount  charged  to  the 
veterans  for  his  or  her  csirent  care  and 
maintenance  in  the  institution  in  whidi 
treatment  or  care  is  furnished,  but  not 
more  than  the  amount  determined  by  the 
Veterans  Sovices  C^cer  to  be  the 
proper  charge  as  fixed  by  statute  or 
administrative  regulation,  may  be  paid 
to  the  institution.  The  Veterans  Services 
Officer  shall  recommend  to  the 
Adindication  Division  the  amount  of 
either  award. 

(Authority:  38  U.S.C  3203(b)(2]) 

(d)  Death  of  veteran;  personal  fuads 
of  patient  In  the  event  of  the 
incompetent  veteran's  death  in  other 
than  a  VA  institution,  the  Veterans 
Services  Officer  should  make  certain 
that  the  provisions  of  the  pertinent  laws 
are  applied  as  to  the  gratuitous  benefits 
in  Personal  Funds  of  Patients. 

(Aatiwrity:  38  U.S.C  210) 


7.  In  8  13.109,  the  section  heacfing  is 
revised  and  paragraphs  (d)(5).  (Q  and  (7) 
are  added  to  read  as  follows: 


§131108   OaSsrminaaooof 
38UACaa08M(1)(A). 


(d)  ♦  '  • 

(5)  The  vahie  of  die  veteran's  home 
unless  medicai  prognosis  indicates  that 
there  is  no  reasonable  Hketftood  that 
die  veteran  will  again  reside  In  the 
home.  It  may  be  presumed  tiiat  there  is 
no  likehhood  for  return  when  the 
veteran  is  absent  finm  the  home  for  a 
continuous  period  of  12  months  because 
of  the  need  for  care,  and  the  prognosis  is 
void  of  any  expedation  for  a  return  to 
the  home. 

(6)  Funds  deposited  faito  a  pre-need 
burial  arrangement  such  as  a  burial 
trust,  prepaid  burial  agreement,  burial 
insurance,  etc.  The  value  of  the 
veteran's  burial  plot  will  be  likewise 
exchided. 

(7)  Amounts  widiheld  under  S  3.551(b) 
of  this  tide 

(Authority:  38  U5.C  210) 

(PR  Doc.  88-12812  Piled  8-3-88;  8:45  am) 
aaisw  oooc  t3i»«i-M 

DEPARTMENT  OF  TRANSPORTATION 
Coaat  Guard 
46  CFR  Part  69 
[CGO  87-015al 

Dalegadon  of  Auttwrity  to 
Vaaaaia 

AOENCV:  Coast  Guard,  DOT. 
action:  Final  rule. 


summary:  The  Coast  Guard  is 
establishing  the  criteria  necessary  for  an 
organization  to  qualify  as  a  delegate  to 
formally  measure  U3.  commerdal, 
recreational,  and  public  non-combatant 
vessels.  This  rulemaking  Implements  the 
statutory  provision  authorizing  the 
Coast  Guard  to  delegate  measurement 
functions,  yet  ensures  high  quality 
service  to  the  maritime  industry. 
EFFECTIVE  CATC  June  8. 1988. 

FOR  rVffTHEN  amMMATION  CONTACT 
Mr.  Joseph  T.  Lewis.  Tcmnage  Survey 
Branch,  (202)  287-2992. 
8UPW.EMCNTAWV  INFORMATION:  The 

Secretary  of  the  Department  of 
Transportation  (Coast  Guard)  is 
authorized  by  statute  (46  U.S.C.  14103) 
to  delegate  to  a  "qualified  person"  die 
authority  to  measure,  and  to  issue 
certificates  of  measurement  for.  vessels 
that  are  required  or  eligible  to  be 
documented  as  a  vessel  of  the  United 
States.  The  Coast  Guard  published  a 
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Final  Rule  (52  FR 15947;  May  1. 1967) 
which  delegated  to  the  American  Biu^au 
of  Shippii^  (ABS)  the  authority  to 
perfonn  U.S.  fonnal  tonnage 
neasuTQment  services  for  commercial, 
recreational,  and  pubUc  non-combatant 
vessels.  In  the  preamble  to  that  nde,  the 
Coast  Guard  indicated  its  intention  to 
extend  this  delegation  to  other  qualified 
organizations  once  it  had  established 
criteria  for  eligibility. 

On  December  4, 1987.  the  Coast  Guard 
published  a  Notice  of  Proposed 
Rulemaking  (52  FR  46103)  to  develop 
criteria  for  eligibility.  Comments  were 
received  from  three  international  Bhip 
classification  societies,  three  marine 
trade  associations,  four  shipbuilders, 
five  shipping  companies,  Hve  naval 
architects,  five  tonnage  surveyors,  two 
maritime  unions,  and  one  U.8.  Senator. 
A  public  hearing  was  not  requested  and 
one  was  not  held. 

Because  this  final  rule  is 
administrative  in  nature  and  concerns 
only  matters  of  agency  organization  and 
procedure,  it  is  being  made  effective  in 
less  than  30  days  after  publication  in  the 
Federal  Register.  This  mle  merely 
establishes  criteria  for  delegating  an 
existing  function  to  other  organizations 
without  substantivety  changing  the 
function.  Because  this  rule  has  no 
substantive  effect,  good  cause  exists  for 
making  it  effective  in  less  than  30  days 
after  publication,  under  5  U.S.C  553(d). 

Dnfling  Infonnatiaa  | 

The  principal  persons  iitvolved  in 
drafting  this  rule  are  Mr.  Joseph  T. 
Lewis,  Project  Manager,  and  Mr. 
Stephen  H.  Barber,  Project  Counsel 
Office  of  Chief  Counsel. 

Background 

Vessels  that  measure  five  net  tons  or 
greater  are  either  required  or  eligible  to 
be  documented  as  a  vessel  of  the  United 
States.  Before  a  vessel  may  be 
documented,  it  Brst  must  be  measured  to 
establish  its  tonnage.  Traditionally, 
vessel  measiucment  has  been 
exclusively  a  governmental  service  and 
was  provided  free  of  charge.  However, 
with  the  passage  of  Pub.  L  99-609i  the 
Coast  Guard  is  authorized  to  diarge  a 
fee  for  measurement  services  or,  if  it 
chooses,  to  delegate  measurement 
authority  to  the  private  sector.  On  May 
1. 1987  (52  FR  15947),  the  Coast  Guard 
delegated  this  authority  to  the  American 
Bureau  of  Shipping  with  the  proviso  that 
the  CoasLGuard  would  develop  criteria 
for  delegation  to  other  similar 
organizations.  This  rulemaking  1 
establishes  those  criteria. 

This  delegation  is  in  keeping  with  the 
Coast  Guard's  policy  to  discontinue  its 
fonnal  *onnage  measurement  services 


for  U.S.  commercial,  recreational,  and 
public  non-combatant  vessels  and  to 
transfer  fltese  services  entirely  to 
qualified  private  measurement 
organizations.  Delegation  of  authority  to 
additional  organizations  should  assure 
optimum  responsiveness  to  the  public 
and  enhance  competition  in  the 
marketplace,  while  continued  oversight 
by  the  Coast  Guard  should  ensure 
correct  and  consistent  application  of 
measurement  laws  and  regulations. 

Discussion  of  Comments 

The  major  areas  of  concern  raised  by 
the  comments  are  as  follows: 

(1)  Varying  interpretation  of  laws  and 
regulations  by  the  organizations. 
Several  comments  suggest  that  further 
delegation  would  increase  the  likelihood 
of  varying  interpretations  of  the 
measurement  laws  and  regulations  by 
the  delegates  and  that  the  Coast  Guard 
would  be  imable  to  ensure  consistency. 
By  limiting  delegation  to  those  within  a 
small  pool  of  large  organizations 
recognized  internationally  for 
competency  in  the  field,  by  retaining 
oversight  authority,  by  requiring 
contractually  that  delegates  comply  with 
and  apply  tomiage  measurement  laws 
and  r^ulations  (9  69.01-20(dK4)(vi)].  by 
having  the  right  to  terminate  a 
delegation  at  any  time  by  simply  giving 
written  notice  (46  U.S.C  14103(d)),  and 
by  requiring  all  appeals  be  routed 
directiy  to  the  Commandant  (46  CFR 
69.01-17(b)),  this  program  should 
provide  an  adequate  framework  for 
assuring  compliance  by,  and  controlling 
consistency  among,  delegates. 

Finally,  one  comment  questioned  why 
delegates  could  not  limit  their  services 
to  Tonnage  Convention  measurement 
The  Coast  Guard's  intention  in 
establishing  delegation  criteria  is  to 
assure  that  each  delegate  will  provide 
the  full  range  of  tonnage  measurement 
services  perviously  provided  by  the 
Coast  Guard.  Though  Convention 
measurement  business  is  attractive  to 
organizations  engaged  in  vessel 
classification.,  delegates  also  must  be 
ready  and  willing  to  respond  to  the 
needs  of  smaller  vessels  that  are  not 
intended  to  be  classed. 

(2)  Competition  resulting  from  further 
delegation.  One  comment  suggests  that 
competition  would  encourage 
measurement  organizations  to  focus  on 
cost,  rather  than  quality  of  services. 
However,  quality  does  not  arise  from 
the  absence  of  competition  but  from 
Coast  Guard  oversight  and  control  It  is 
the  responsibility  of  the  Coast  Guard  to 
ensure  that  the  measurement  laws  and 
regulations  are  being  observed  and 
applied  correctly  and  consistently  by  its 
delegates.  If  competition  produces  lower 


fees,  as  suggested  by  the  comment  this 
result  should  be  considered  a  benefit  of 
the  delegation  program. 

One  comment  suggests  that 
competition  would  result  in  an  increase, 
rather  than  decrease,  in  costs  to  clients' 
but  offers  no  justification  for  this 
position.  There  is  no  indication  that 
costs  wiQ  increase  with  further 
delegation-  In  fact  the  greater 
availability  of  service  provided  by  , 
further  delegation  should  reduce  costs. 

Two  comments  stated  that  more 
delegates  would  mean  more  appeals  to 
the  Commandant  by  vessel  owners 
displeased  with  the  decisions  of 
measurement  organizations.  Actually, 
the  number  of  appeals  under  the  Coast 
Guard's  current  delegation  program  is 
lower  than  it  was  before  delegation. 
Through  close  cooperation  with,  and 
equal  dissemination  of  its. 
interpretations  and  policies  to,  all 
delegates,  the  Coast  Guard  intends  to 
maintain  consistency  and  avert  the  need 
for  appeal. 

One  comment  states,  without  further 
elaboration,  that  competition  will  cause 
delays  in  vessel  construction.  The 
infrequent  delays  caused  by 
measurement  during  construction 
typically  result  from  changes  needed  to 
arrive  at  a  desired  toimage  and  are  not 
the  product  of  delegation.  Delays,  if  any. 
in  finding  an  available  admeasurer 
should  be  reduced  by  increasing  the 
number  of  eligible  admeasurers  through 
further  delegatiort  * 

Two  comments  suggest  that  the  vessel 
population  will  be  too  small  to  realize 
noticeable  benefits  from  competition. 
However,  it  is  not  the  number  of  vessels 
but  the  nimiber  of  organizations 
competing  for  their  business  that    - 
produces  the  benefits  of  competition. 
Even  if  the  population  is  small  the 
intensity  of  competition  for  those  few 
vessels  should  increase  as  the  number 
of  delegates  increases.  In  any  event 
measurement  and  remeasorement 
requirements  will  increase  significantiy 
over  the  next  few  years.  Hiis  is  because 
all  vessels  79  feet  and  longer  engaged  in 
international  voyages  that  are  not 
measured  under  the  Tormage 
Convention  system  %vill  have  to  be 
measured  under  that  system  by  1994. 
Also,  Coast  Guard  regulations  presenUy 
under  development  (CGD-e7-015(b)) 
will  require  that  a  vessel  be  measured 
under  die  Convention  system  but 
permits  the  vessel  to  be  measured  also 
under  a  regulatory  system  at  the  owner's 
choosing.  Additional  delegates  will  be 
able  to  handle  these  increasing 
demands. 

One  comment  contends  that 
competition  would  result  in  destructive 
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bidding  by  vessel  owners  and  encourage 
measurement  organizations  to  sacrifice 
quality.  Quahty,  however,  is  controlled 
by  the  Coast  Guard,  not  the 
marketplace.  The  fact  that  owners  Hiay 
request  bids  bom.  more  than  one 
organization  is  a  beneficial  element  of 
the  competitive  process. 

One  comment  states  that  if  the  goal  of 
this  rulemaking  is  to  "assure  optimum 
responsiveness  to  the  public  and 
enhance  competition  in  the 
marketplace,"  such  a  goal  is  not  within 
the  purview  of  government  and  is, 
therefore,  outside  the  scope  of  this 
rulemaking.  The  goal  of  this  rulemaking 
is  to  determine  whether  authority  should 
be  further  delegated  and.  if  so,  to  devise 
criteria  for  eligibifity  of  delegates.  Any 
impact  further  delegation  may  have., 
including  its  effect  on  responsiveness 
and  competition,  must  be  evaluated  by 
the  Coast  Guard.  These  impects  are 
potential  by-products  of  further 
delegation,  not  goals  of  this  rulemaking. 

Finally,  some  comments  suggest  that 
Congress  intended  for  ABS,  because  of 
its  ^>ecial  relationship  wvith  the  Coast 
Guard,  to  have  the  exclusive  authority 
to  measure  U.S.  vessels.  Public  Law  99- 
509,  which  codified  the  loadline,  as  well 
as  the  tonnage  measurement  legislation, 
provides  delegation  of  loadline  activities 
e^qnessiy  "to  tiie  American  Bureau  of 
Shipping  or  other  similarly  quahfied 
organizations"  (46  MSJC  5107). 
However,  the  same  legislation,  with 
respect  to  tonnage  measurement  avoids 
specific  reference  to  ABS  and  simply 
authorizes  delegation  "to  a  qualified 
person"  (46  U.S.C  14103).  "Qualified 
person,"  as  defined  in  the  I^slative 
history  (House  Report  No.  99-398).  refers 
to  ABS  oidy  as  an  example  of  an 
organization  competent  eiunigh  to 
qualify  for  a  delegation.  Though  the 
Coast  Guard  has  already  delegated 
measurement  authcvity  to  ABS,  neither 
the  act  nor  the  le^slative  history 
indicates  Uiat  ABS  is  the  only  qualified 
organization.  ABS  is  referenced  in  die 
legislative  history  only  as  a  guide  to  the 
Coast  Guard  in  exercising  its  authority 
to  delegate. 

(3)  Increased  Coast  Guard  costs.  Two 
comments  contend  that  more  delegates 
would  require  more  oversight  by  the 
Coast  Guard  and  result  either  in  an 
increase  in  Coast  Guard  (^>erating  costs 
or  a  decrease  in  the  quality  of  its 
oversight  As  a  result  of  its  decision  to 
delegate  measurement  functions,  the 
Coast  Guard  significantiy  reduced 
operating  costs  by  closing  field  offices, 
eliminating  positions,  and  consolidating 
functions  within  its  headquarters  office. 
Unlike  a  general  delegation  to  the 
private  sector  involving  extensive  and 


complex  safety-related  activities  which 
requires  intensive  oversight  and 
increases  governmental  costs,  this 
delegation  is  limited  solely  to  mhiisterial 
functions,  the  rules  of  which  are  well- 
defined  in  regulation,  and  which  results 
in  less  intensive  oversight  on  the  behalf 
of  the  Coast  Guard.  Under  this 
delegation  program,  no  additional 
resources  are  required.  This  should 
ensure  that  long-term  oversight  costs 
will  remain  virbtally  the  same 
regardless  of  the  number  of  delegates, 
because  oversight  costs  are  keyed  to  the 
number  of  measurement  transactions, 
not  the  number  of  delegates. 

(4)  Threat  to  national  security  by 
delegation  to  foreign  organizations. 
Several  comments  express  concern  that 
delegation  to  a  foreign-based 
organization  could  lead  to  a  transfer  of 
advanced  maritime  and  military 
technology  and  information  on  our 
vessels,  espedaily  during  time  of  war  or 
political  unrest  Considering  that  U.S. 
vessels  are  designed,  built,  and  outfitted 
in  many  parts  of  die  worid.  that  some 
are  classed  by  ABS-employed  foreign 
nationals,  that  equipment  and 
propulsion  systems  are  advertised  and 
marketed  worldwide,  and  that  vessd 
characteristics  and  construction 
techniques  are  discnssed  in  global 
publications,  there  is  already  a  wide 
dissemination  of  maritime  techixology 
and  information.  Dissemination  of 
information  on  U.S.  combatant  vessels 
would  have  national  security 
implications,  but  measurement  of  those 
vessels  is  not  subject  to  delegation. 
Nevertheless,  should  a  national  security 
problem  arise  in  relation  to  a  delegate, 
the  Coast  Guard  could  terminate  the 
delegation  immediately. 

(5)  Conflict  of  interest.  Several 
comments  concern  paragraph  (d)(3), 
which,  as  proposed,  would  prohibit  an 
organization  from  measuring  ainl 
certifying  a  vessel  if  one  of  its 
employees  or  contractors  acted  as 
tonnage  consultant  on  that  vessel.  They 
note  that  such  a  provision  would  force 
vessel  owners  unnecessarily  to  use  more 
than  one  organization.  One  comment 
points  out  that  the  proposal  is  too  broad 
and  contends  that  the  real  conflict  of 
interest  concern  arises  when  the  same 
person,  rather  than  organization,  acts  as 
both  consultant  and  tonnage  measurer. 
As  this  is  the  apiMYiach  that  was 
orginally  intended,  and  as  it  conforms  to 
that  observed  under  the  Memorandum 
of  Agreement  with  ABS,  paragraph 
(d)(3)  is  amended  accordingiy.  The  new 
provision  prohibits  an  organization 
"from  using  an  employee  or  contractor 
to  measure  and  certify  the  tonnage  of  a 
vessel  if  that  individual  is  acting  or  has 


acted  as  tonnage  consultant  for  the 
same  vessel".  Under  diis  amendment, 
die  organization  may  use  any  of  its  other 
employees  or  contractors  who  had  not 
acted  as  consultant  on  that  vessel. 

Several  comments  object  to  any 
prohibition  whatsoever  on  the 
individual  consultant/ tormage  measurer. 
They  state  that  prohibitions  would 
reduce  the  number  of  much  needed  " 
consultants  and  restrict  the  use  of  naval 
architects  and  former  Coast  Guard 
admeasurers.  many  of  whom  have  years 
of  much-needed  experience  in 
interpreting  tlie  tonnage  measurement 
regulations.  Though  there  is  no  intent  on 
the  part  of  the  Coast  Guard  to  limit  the 
work  of  a  tonnage  consultant  the  Coast 
Guard  recognizes  that  if  it  is  going  to 
delegate  at  all.  it  must  take  measures  to 
avoid  conflicts  of  interest.  Otherwise, 
any  delegation  would  be  reasonably 
suspect  Therefore,  the  prohibititm 
provision  is  retained. 

(6)  Reciprbcity.  ABS,  in  its  comments, 
states  that  the  regulations  should 
require  that  the  parent  nation  of  a 
qualified  organization  provide  for  a 
similar  delegation  to  ABS  of  that 
nation's  authority  to  measure  and  certify 
its  own  vessels.  If  die  nation  fails  to  act 
U.S.  subsidiaries  of  that  nation's 
organizations  should  not  be  eligible  for 
delegatiorL  Two  other  cranmenters,  who 
sujqNirt  this  rulemaking,  also  support  the 
principal  of  reciprocity.  The  Coast 
Guard  did  not  propose  reciprocity  in  this 
rulemaking  because  it  believes  that  it  is 
not  directiy  related  to  the  criteria  to 
establish  qualifications  of  organizations 
that  measure  vessels.  Because 
reciprocity  was  not  identified  as  an 
issue  in  tlie  Notice  of  Proposed 
Rulemaking,  and  received  limited 
comment  the  Coast  Guard  is  not 
including  a  requirement  for  reciprocity 
in  this  final  rule.  The  Coast  Guard, 
nevertheless,  will  monitor  this  issue  to 
determine  whether  future  rulemaking 
may  be  warranted. 

Regulatory  Evahiadoo 

This  rule  is  considered  to  be  non- 
major  under  Executive  Order  12291  and 
non-significant  under  I3epartment  of 
Transportation  regulatory  policies  and 
procedures  (44  FR  11034;  February  26, 
1979).  The  economic  impact  of  this  rule 
has  been  found  to  be  so  minimal  that 
further  evaluation  is  unnecessary. 

This  rule  is  administrative  in  nature 
and  establishes  the  criteria  for  the 
transfer  of  services  from  the  Coast 
Guard  to  qualified  private  organizations 
without  substantive  change. 
Traditionally,  the  fonnal  measurement 
functions  being  delegated  were  provided 
free  of  charge  by  the  Coast  Guard. 
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Public  Law  99-509  now  authorizes  the 
Coast  Guard  to  charge  a  fee  for  these 
services  based  upon  actual  costs  to  the 
Government  or,  if  it  chooses,  to  delegate 
to  the  private  sector  the  authority  to 
provide  these  services.  Instead  oJF.    , 
handling  these  services  itself  and 
charging  a  fee,  the  Coast  Guard  has 
determined  that  it  is  in  the  best  interests 
of  the  Government  and  the  public  to 
delegate  this  function  to  the  private 
sector. 

Based  on  fees  charged  by  the  current 
delegate,  a  typical  cost  for  formal 
measurement  and  certification  is       J 
approximately  $700  for  a  vessel 
measuring  less  than  1,000  gross  tons  and 
$7,500  for  a  vessel  measuring  50,000 
gross  tons.  Tonnage  measurement  is 
usually  a  one-time  expenditure  and  its 
costs  represent  a  small  proportion  of  the 
value  of  a  vessel.  These  fees  may  be 
affected  by  further  delegation^ 

The  cost  of  preparing  an  application 
for  delegation  will  vary  from  applicant 
to  applicant  but.  in  general,  the 
information  needed  to  complete  an 
application  is  readily  available  within 
the  applicant  organization.  The  costs, 
therefore,  for  application  preparation 
and  information  gathering  are  estimated 
to  be  less  tlian  $2,000  per  applicatioa 

Regulatory  Flexibility  Act 

This  rule  provides  for  the  delegation 
of  tonnage  measurement  by  publishing 
qualifications  that  organizations  must 
meet  in  order  to  be  delegated  this 
authority.  No  new  application  costs, 
burdens,  or  procedures  will  be  imposed 
upon  vessel  owners.  Organizations 
requesting  measurement  authority  will 
be  required  to  submit  basic  information 
to  the  Coast  Guard  relating  to  their 
capabiUty  to  perform  measurement 
services  for  the  marine  industry. 
Because  eligible  organizations  have  to 
provide  worldwide  services,  they  tend 
to  be  large  corporations. 

Becanse  the  impact  of  this  rule  is 
expected  to  be  minimal,  the  Coast 
Guard  certifies  under  section  605(b)  (rf 
the  Regulatory  Flexibility  Act  (5  U.S.C 
e05(b))  ttiat  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Fapefworic  Reduction  Act 

This  rule  contains  information 
collection  requirements.  These  items 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3501  et  seq.]  and 
have  been  approved  by  OMB.  The 
section  number  and  the  corresponding 
OMB  approval  number  is  9  09.01-20 — 
OMB  Control  No.  2115-0567. 


Federalism  Implications 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12812,  and  it  has  been  determined  tiiat 
the  final  rule  does  not  have  sufficient 
federalism  impUcations  to  warrant  the 
preparation  of  a  Federalism 
Assessment 

Environmental  Assessment 

The  Coaft  Guard  has  considered  the 
environmental  impact  of  this  rule  and 
concludes  that  under  the  categorical 
exclusion  proxnsion  in  section  2.B.2.I.  of 
Commandant  Instruction  M16475.1B,  the 
preparation  of  an  Environmental 
Assessment  an  Environment  Impact 
Statement  or  a  Finding  of  No  Significant 
Impact  for  this  rule  is  not  required.  This 
rule  is  an  administrative  and  procedural 
regulation  which  clearly  has  no 
environmental  impacts. 

List  of  Subjects  in  46  CFR  Part  69 

Measurement  standards,  Vessels. 

For  the  reasons  set  forth  in  the 
preamble,  the  Coast  Guard  is  amending 
46  CFR  Part  60  as  follows: 

PART  69— MEASUREMENT  OF 
VESSELS 

:  1.  The  authority  citation  to  Part  69 
continues  to  read  as  follows: 

Authority:  46  U.S.C.  14102, 14103;  49  CFR 
1.46:  i  69.01-21  issued  under  44  U.S.C.  3507, 
49  CFR  1.45. 

2.  Section  69.01-20  is  added  to  read  as 
follows: 

S  69^)1-20    Detogaaonofauthortty. 

(a)  Under  46  U.S.C.  14103  and  49  CFR 
1.46,  the  Coast  Guard  is  authorized  to 
delegate  to  a  "quaUfied  person"  the 
authority  to  measure  vessels  and  to 
issue  appropriate  certificates  of 
measurement  for  U.S.  vessels  that  are 
required  or  eligible  to  be  documented  as 
vessels  of  the  United  States. ' 

(b)  Authority  to  perform  formal 
tonnage  measurement  and  certification 
of  U.S.  commercial,  recreational,  and 
public  non-combatant  vessels  may  be 
delegated  to  an  organization  that — 

(1)  Is  a  full  member  of  the 
International  Association  of 
Classification  Societies  (lACS); 

(2)  Is  incorporated  under  the  laws  of 
the  United  States,  a  State  of  tiie  United 
States,  or  the  District  of  Columbia; 

(3)  Is  capable  of  providing  all  formal 
U.S.  tonnage  measurement  services  for 
vessels  domestically  and 
internationally, 

(4)  Maintains  a  tonnage  measurement 
staff  that  has  practical  experience  in 
measuring  U.S.  vessels  under  Coast 


Guard  regulations  and  under  the 
International  Convention  on  Tonnage  ' 
Measurement  of  Ships,  1969;  and 

(5)  Enters  into  a  Memorandum  of 
Agreement  as  described  in  paragraph 
(d)  of  this  section. 

(c)  Applications  for  delegation  of 
authority  under  this  section  must  be 
forwarded  to  the  Commandant,  U.S. 
Coast  Guard  (G-MVI),  2100  Second 
Stieet  SW.,  Washington,  DC  20593-OOiQl 
and  include  the  following  information  on 
the  organization: 

(1)  Its  name  and  address. 

(2)  Its  organizational  rules  and 
structure. 

(3)  The  location  of  its  offices  that  are 
available  to  provide  formal 
measurement  sendees  under  t^ast 
Guard  regulations  or  under  the 
International  Convention  on  Tonnage 
Measurement  of  Ships.  1969. 

(4)  The  name,  qualifications, 
experience,  and  job  title  of  each  full- 
time  or  part-time  employee  or 
independent  contractor  specifically 
designated  by  the  organization  to 
provide  formal  measurement  services 
under  Coast  Guard  regulations  or  nnder 
the  International  Convention  on 
Tonnage  Measurement  of  Ships,  1969. 

(5)  Its  tonnage  measurement  tiaining 
procedures. 

(d)  If.  after  reviewing  the  application, 
the  Coast  Guard  determines  that  the 
organization  is  quaMfied  to  measure  and 
certify  U.S.  vessels  on  behalf  of  the 
Coast  Guard,  the  organization  must 
enter  into  a  Memorandum  of  Agreement 
with  the  Coast  Guard  which — 

(1)  Defines  the  procedures  for 
adJoiinistering  and  implementing  the 
tonnage  measurement  and  certification 
processes,  including  the  roles  and 
responsibilities  of  each  party, 

(2)  Outiines  the  Coast  Guard's 
oversight  role; 

(3)  Prohibits  the  organization  from 
using  an  employee  or  contractor  of  the 
oiganizatton  to  measure  and  certify  the 
tonnage  of  a  vessel  if  that  employee  or 
contractor  is  acting  or  has  acted  as  a 
tonnage  consultant  for  that  same  vessel; 
and 

(4)  Requires  the  organization  to- 
ll] Accept  all  requests  to  perform  ■.    . 

delegated  services  without 
discrimination  and  without  regard  to  the 
vessel's  location,  unless  prohiDited  from 
doing  so  under  t^  laws  of  the 

(urisdiction  in  which  the  vessel  Is 
ocated  or  of  the  United  States; 
.  (ii)  Physically  inspect  each  vessel 
before  issuing  a  tonnage  ceitificate; 
(iii)  Provide  die  Coast  Guard  with 
current  sdiedules  of  fees  and  related 
charges; 
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(iv)  Maintain  a  tonnage  measurement 
file  for  each  U.S.  vessel  that  tije 
organization  measures  and  permit 
access  to  the  file  by  any  person 
autiiorized  by  tiie  Commandant: 

(v)  Permit  observer  status 
representation  by  the  Coast  Guard  at  all 
formal  discussions  that  may  take  place 
between  die  organization  and  other 
vessel  tonnage  measurelnent 
organizations  pertaining  to  tonnage 
measurement  of  U.S.  vessels  or  to  the 
systems  under  which  U.S.  vessels  are 
measured; 

(vi)  Comply  witii  and  apply  all  laws 
and  regulations  relating  to  tonnage 
measurement  of  U.S.  vessels  within  Uie 
scope  of  authority  delegated;  and 

(vii)  Comply  with  all  other  provisions, 
if  any,  of  the  Memorandum  of 
Agreement. 

(e)  Upon  delegation  of  authority,  the 
organization  is  listed  in  i  69.01-ll(a). 
Measurement  sources. 
).W.  Kima, 

Rear  Admiral,  US.  Coast  Guard.  Chief.  Office 
of  Marine  Safety.  Security  and  Environmental 
Protection. 

April  29, 1988. 

|FR  Doc.  88-12866  Filed  8-3-88;  8:45  amj 
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46  CfR  Parts  77, 96  and  195 

(COO  87-0131 

Anchor  Requirements  for  Certain 
Vessels 

aqcncy:  Coast  Guard.  DOT. 
action:  Final  rule. 

summary:  Coast  Guard  regulations  in 
Subchapters  H— Passenger  Vessels,  I— 
Cargo  and  Miscellaneous  Vessels,  and 
U— Oceanographic  Research  Vessels 
require  vessels  to  be  fitted  widi  aiu:hors 
and  chains  in  general  agreement  with 
the  current  standards  established  by  the 
American  Bureau  of  Shipping  (ABS). 
The  1973  ABS  Rules  for  Building  and 
Classing  Steel  Vessels  Less  Than  200 
Feet  in  LengUi  included  standards  for 
anchors  and  chains  that  allowed  a 
reduction  in  equipment  required  for 
ferries,  supply  vessels,  and  tugs.  The 
Coast  Guard  accepted  these  reduced 
standards.  In  1983.  ABS  revised  its 
standards  for  anchors  and  chains  and 
the  optional  reduced  standards  for 
ferries,  supply  vessels,  and  tugs  were 
removed,  llie  purpose  of  this 
rulemaking  is  to  include  the  reduced 
anchor  standards  in  46  CFR  Subchapters 
H.  I.  and  U  for  vessels  of  less  than  200 
feet  in  length  with  equipment  numbers 
less  than  150  as  defined  in  ABS  rules. 


DATES:  These  regulations  are  effective 
July  6, 1988. 

FOR  FURTHER  INFORMATKM  CONTACT 

Mr.  Allen  W.  Penn.  Ship  Design  Branch. 
Marine  Technical  and  Hazardous 
Materials  Division,  Office  of  Marine 
Safety,  Security  and  Environmental 
Protection.  (202)  267-2997. 
SUPPLEMENTARY  INFORMATION:  On 

February  16, 1988,  the  Coast  Guard 
published  a  proposed  rule  (53  FR  4435) 
concerning  this  amendment  Interested 
persons  were  given  until  April  1, 1988  to 
submit  comments.  No  comments  were 
received  and  the  final  rules  are  being 
published  in  the  same  form  as  proposed. 

Regulatory  Background 

The  1973  ABS  Rules  for  Steel  Vessels 
Under  61  Meters  (200  Feet)  in  lengUi 
contained  standaids  (in  Section  22. 
Equipment)  for  the  number  and  sizing  of 
anchors  and  chain.  Subsection  22.7 
relaxed  these  standards  for  certain 
vessels  under  81  meters  (200  feet)  in 
length,  including  ferries,  tugs,  and 
supply  vessels  having  an  equipment 
number,  based  on  the  vessel's 
dimensions,  of  less  tiian  150.  The  Coast 
Guard  adopted  these  standards, 
including  the  reduced  standards.  In  1975 
and  1978,  ABS  adopted  the  reduced 
standards  in  Rules  for  Aluminum  and 
Reinforced  Plastic  Hulled  Vessels  and 
they  were  also  accepted  by  the  Coast 
Guard. 

In  1983.  a  revised  edition  of  ABS  Rules  • 
for  Building  and  Classing  Steel  Vessels 
Less  Than  61  Meters  (200  Feet)  in  Length 
was  published.  The  revised  rules  did  not 
contain  the  reduced  standards. 
However,  full  compliance  with  the 
revised  standards  was  made  optional 
for  vessels  which  do  not  require 
equipment  classification..The  current 
ABS  rules  for  aluminum  and  reinforced 
plastic  hulled  vessels  continue  to  allow 
the  reduced  standards. 

In  practice,  both  ABS  and  the  Coast 
Guard  continue  to  require  anchors  and 
accept  those  meeting  the  reduced 
standards  in  the  1973  rules.  The  purpose 
of  this  rulemaking  is  to  include  the 
reduced  standards  for  anchors  and 
chains  in  TiUe  46,  CFR.  The  rules  also 
incorporate  the  reduced  standards  in  the 
1975  and  1978  ABS  rules  tiiat  apply  1o 
aluminum  and  reinforces  plastic  hulled 
vessels. 

Appropriate  changes  to  regulations  for 
anchors  in  Subchapters  D — ^Tank 
Vessels,  I-A,  Mobile  Offshore  Drilling 
Units,  and  proposed  Subchapter  L — 
Offshore  Supply  Vessels,  have  already 
been  made  in  separate  regulatory 
projects.  No  changes  are  necessary  in 
Subchapters  T — Small  Passenger 
Vessels,  and  R— Nautical  School  Ships. 


because  they  were  not  effected  by  the 
1983  changes  in  die  ABS  Rules. 

Drafting  Information 

The  principal  persons  involved  in 
drafting  tiiis  Final  rule  are  Mr.  Allen  W. 
Penn,  Project  Manager,  and  Mr.  William 
R.  Register,  Project  Counsel.  Office  of 
Chief  Counsel. 

EO.  12291  and  DOT  Regulatory  Policies 
and  Procedures 

These  regulations  are  considered  to 
be  non-major  under  Executive  Order 
12291  and  nonsignificant  under  the 
Department  of  Transportation  regulatory 
policies  and  procedures  (44  FR  11034; 
February  26. 1979).  The  economic  impact 
of  the  r^pdations  has  been  found  to  be 
so  minimal  that  a  full  regulatory 
evaluation  is  unnecessary.  The 
regulations  simply  continue  in  effect 
relaxed  anchor  equipment  standards 
which  have  been  applied  since  1973. 
There  is  no  economic  impact  on  existing 
vessels  because  the  regulations  provide 
for  acceptance  of  current  arrangements' 
and  equipment  on  these  vessels.  There 
is  no  significant  impact  on  new  vessels 
since  the  practice  is  to  equip  vessels  to 
meet  the  relaxed  standaids  and  thus 
minimize  costs  where  compliance  with 
more  comprehensive  standards  is  ' 
unnecessary. 

Regulatory  Flexibility  Act 

Since  the  economic  impact  of  these 
regulations  is  expected  to  be  minimal, 
the  Coast  Guard  certifies  that  they  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

Paperwork  Reduction  Act 

The  regulations  do  not  contain  any 
information  collection  or  record  keeping 
requirements. 

Environmental  assessment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  the  regulations 
and  determined  that  the  impact  will  be 
minimal. 

Federalism  Assessment 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
this  rulemaking  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism 
Assessment. 

List  of  Subjects 

46  CFR  Part  77 

Marine  safety.  Navigation  (water), 
Passenger  vessels. 
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46CERParta6 
Cargo  vMseb.  Marise 'safety. 


Navigation  (water). 
46  cm  Part  19S 

f 

Marine  safety.  Navigation  (water). 
Oceanographic  vessels. 

In  accordance  with  the  foregoing.  Title 
46  of  the  Code  of  Federal  Regulations  is 
-  amended  as  follows: 

PART  77— VESSEL  CONTROL  AND 
MISCCLLMIEOUSSWSraiSAIIO 


1.  The  authority  dtatiMi for  Part  77  is 
revised  to  jaad  as  BdIIows: 

t  U.&C.33aB:  46  CPR  l^M. 


2.  By  adding  new  paragraphs  (b)  and 
(c)  to  S  77.07-06  to  read  as  follows: 


977il7<« 


(b)  in-addition  to  the  provisions  of 
paragraph' (a)  of  tfais-section,  the 
following  requirements  and  alternatives 
also  apply: 

(1)  The  American  Bureau  of  Shipping 
rules  relating  to  anchor  equipment'are 
mandatory,  not  a  guide. 

(2)  VasselB  under  ZOO  feet  (01  meters) 
in  length  and  with  an  AJherican  Bureau 
of  Shipping  equipment  number  of  less 
than  150  may  be  equipped  with  either — 

(i)  One-anchor  of  the  tabular  wei^ 
and  one-half  die  tabulated  length  of 
anchor  chain  listed  inihe  Applicable 
standard,  or 

(ii)  Two  anchors  of  one-half  the 
tabular  weight  with  the  total  length  of 
anchor  chain  listed  in  the  applicable 
standard  provided  both  anchors  are  in  a 
position  that  allows  f9r  ready  use  at  all 
times  and  the  windlass  is  capable'of 
heaving  in  either  anchor. 

(c)  Standards  of  other  recognized 
classification  societies  may  be  used,  in 
lieu  of  these  established  by  the 
American  Bureau  of  flipping,  upon 
approval  by  the  Commandant. 

PART  M-VESSEL  CONTROL  AND 
MISCELLANEOUS  SYSTEMS  XND 
EQUIPMENT 

3.  The  authority  citation  for  Part  96  is 
revised  to  read  as  follows  and  all  other 
authority  citations  aie  removed: 

AutlMritgr40  U.&C  3308: 46  CFR  1.46. 

4.  By  adding  new  paragraphs  (b)<  (c) 
and  (d)  to  %  96.07-05  to  read  as^Dows: 


§9607-5    Ocean,  coastwise,- or 
Lakes  service. 


(b)  Inaddition  to  the  provisieBS«f 
paragraph  (a)  of  this  section,  the 
foUowing-tequirements  and  alternatives 
also  ajiply: 

(1)  The  American  Bureau  6f  Shipping 
rules  relating  to  anchor  equipment  are 
mandatoiy,  not  a  guide. 

(2)  Vessels  under  200  feet  (61  meters) 
in  length  and  with  an  American 'Bureau 
of  Shipping  equipment  number  of  less 
than  ISO^nmy  us  equipped  with  either — 

Ji)  One  anchor  of  the  tabular  weight 
and  one-hHf  the  tabulated  length  of 
anchor  chain  listed  in  the  applicable 
standard,  or 

(if)  Two  anchors  of  one-half  the 
tabular  weight  with  the  total  length  of 
anchor  chain  listed  in  the  applicable 
standard  ptovidad  both  anchors  are  in  a 
position  thatallowsior  ready  use  at  all 
times  and  the  windlass  is  capable  of 
heaving  in  either  anchor.   . 

((i)  Tugs,  under  200  feet  (61  meters)  in 
length,  shall  have  at  least  one  anchor  of 
one-half  the  tabular  weight  listed  in  the 
applicable  standards. 

(d)  Standards  xif  ether  xecognized 
classification  societies  may  be  nsed.  in 
lieu  of  those  established  by  the 
American  Bureau  of  Shipping,  upon 
approval  by  the  Commandant.  . 

PART  19$-VESSELC0ICrR0L  AND 
MBCELLANEOUS  aXSTEMS  AND 
EQUIPMENT 

5.  The  authority  citation  for  Part  195  is 
revised  to  reed  as  follows: 

Authority:  46  U.S.C  3306;  48  CFR  1.46. 

6.  By  adding  new  paragraphs  (b^and 
(c)  to  S  195.07<O5ta  reed  as  follows: 


S  195.07-5 
Lirices  service. 


(c)  Stoaderdi  of.othaf  leaognired  ' 
classlficatien-secieties  mey>be  <ised.  in 
lieu  oftAeee  estabiiehedrby  dw 
American  BioeeU'Of  Shipiring.  upon 
approv^bytheCaamtaiulent. 

Dated:  May  lA:ian. 
P£.Laa[iMMD. 

Captam.  VS.  Coatf  Guard,  Chief.  Office  -Of 

Marine  Stffety,  SeeeHty  and£nvironmetttal 

Protection. 

[FR  DacaafrnzSBBTUMi  e^^-tt:  8:46  am] 


;(b)-In  addition  to  tfae.piovisionS'Of 
paragraph  (a)  of  this  section.'the 
following  isquirements  andnltematiues 
also  apply: 

(1)  The  Aaoerican  Bureau  of  ^ppiag 
rules  jelating  to  anchor  equipment  are 
mandatory,  not  a  guide. 

(2)  Vessels  under  200  feet  (61  meters) 
in  length  and  with  an  American  Bureau 
of  Sinking  equipment  number  of  less 
than  IfiO  may  be  ei^Ried  with  either — 

»(i)  Pne  andior  ef  tke  tebular^weight 
and  one-half  the  tabulated  length  of 
anchor  ehain  listed  in  the  applicable 
standard,  or 

(ii]  Two  enchors  of  one-halfthe 
tabular  weight  with  the  total  length  of 
anchor  chain  Mated  in  the  appUcaUe 
standard  provided  both  anchors  are  in  a 
position  that  allowefor  ready  use  at  all 
times  and  the  windless  is  capable  of 
heaving  in  either  anchor. 


FEDERAL  COMMUNICATIONS 


47CFR9art79 

(MM  DocketNo.t7-am;RM«ro6] 


Radto-Btoadc— lli^ 
IL 


AQENCV:  Federal  Communications 
Commissiqn. 
itCTlOtcTnialrule. . 

summary:  This  document  substitutes 
Channel  257B1  for  Channel  257A  at  La 
Salle.  Jllinois.andjnedifies  the  license 
for  Station  WAIK-FM  at  die  request  of 
the  licensee.  La  Salle  County 
Broadcasting,  Inc.,  to  provide  for  a  first 
wide  cover^e  area  station.  Widi  this 
action,  this  proceeding  is  terminated. 
EFFEcnve  date:  July  ii.  1988. 


FOB  nmnwi  wmouutmm  cowrerr 

Montrose  H.  Tyree,  Mass  Media  Bareeu, 
(202)  634-6530. 

SUPPLEMEHTTAIIY  infohmation:  This  is  a 
summary  of  the  Commission's  Keport 
and  Order,  MMDodcet  No.  87-231, 
adi^ted  April  19, 1988.  and  released 
May  2B..igB&  Ite  full  text  iif  tills 
Commission  decision  is  available  for 
inspection  and  cqp3ring  during  normal 
buSiuess'hours  in'^e  FtX^Dmdcets 
Brandx(Rcxnn  ^90).  1919M  Street  NW., 
Washington,  DC  lis  complete  text  of 
thi8:dectsian  may  also  be  purchased 
fromdirCommission's  copy  contractors. 
International  Transcription  Service, 
(202)  8S7-380a  2100  M  Street  NW.,  Suite 
14a  Washington,T)C  20037. 

Ustof  S«biM*»iB<7  <3^  Vart^ 
Radiobroadcasting. 

PARTTS-^eAMENBED] 

1. 1^  authority  sttationiorPatt  73 
continues  te:iead  asioUows: 
Adiharity:  47  U.&C  1M.  aos. 

S  73.302    tAmsndedl   ' 

2.  fiectionTB  J8B(H  ^  Table  ofFM 
Allotments  is  amended  for  DHnois  by 


adding  Channel  257B1  at  La  Salle  and 

removing  Channel  257 A. 

Federal  Communications  Commission. 

Steve  Kaminer. 

Deputy  Chief  Policy  and  Rules  Division, 

Mass  Media  Bureau. 

(FR  Doc.  88-12674  Filed  6-3-68;  8:45  am] 

BNJJNG  CODE  tTU-OI-M 

47  CFR  Part  73 

(MM  Dodcet  Na  67-355;  RM-5860] 

Radio  Broadcasting  Services; 
Macomb,  IL 

AGENCY:  Federal  Communications 
Commission. 

ACTWN:  Pinal  rule. 

summary:  This  document  substitutes 
Channel  274B1  for  Channel  276A  at 
Macomb,  Illinois  and  modifies  the 
license  for  Station  WIEQ(FM)  at  the 
request  of  the  licensee,  McDonough 
Broadcasting,  Inc.,  to  provide  for  a  first 
wide  coverage  area  station.  With  this 
action,  this  proceeding  is  terminated. 
EFFECTIVE  DATE  July  11. 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Montrose  H.  Tyree.  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  87-355. 
adopted  April  19, 1988.  and  released 
May  26. 1988.  The  fidl  text  of  this 
Commission  decision  is  available  fpr 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
fitjm  the  Commission's  copy  contractors. 
International  Transcription  Service. 
(202)  857-3800.  2100  M  Street  NW..  Suite 
140.  Washington,  DC  20037. 

List  of  Subjects  b  47  CFR  Part  73 

Radio  broadcasting. 

PART73-(AMENDED] 

1.  The  audiority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154. 303. 

{73.202    (Amended] 

2.  Section  73.202(b).  tiie  Table  of  FM 
Allotments,  is  amended  for  Illinois  by 
adding  Channel  274B1  and  removing 
Channel  276A  at  Macomb. 

Federal  Communications  Commission. 
Steve  Kandaar. 

Deputy  Chief  Policy  and  Rules  Division. 
Mass  Media  Bureau. 
(FR  Doc  88-12677  Filed  6-3-88;  8:46  am] 
stLUNQ  cooc  sni-oi-si 


47  CFR  Part  73 

(MM  Docket  No.  •7-296;  RM-5764] 

Radio  Broadcasting  Services;  Garden 
City,  IN 

agency:  Federal  Communications 
Commission. 

action:  Final  rule. 

summary:  This  document  allots  Channel 
275A  to  Garden  City.  Indiana,  as  that 
community's  first  local  FM  service,  in 
response  to  a  petition  filed  by  Martm  L 
Hensley.  With  this  action,  the 
proceeding  is  terminated. 

DATES:  Effective  July  11. 1988;  The 
window  period  for  filing  applications  on 
Channel  275A  at  Garden  City,  Indiana, 
will  open  on  July  12, 198a  and  close  on 
August  11, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  Joyner.  Mass  Media  Bureau.  (202) 
634-6530,  regarding  die  allocation. 
Questions  related  to  the  window 
apphcation  filing  process  should  be 
addressed  to  the  Audio  Services 
Division,  FM  Branch,  Mass  Media 
Bureau,  (202)  632-0394. 

SUPPLEMENTARY  INFORMATION:  This  is  8 

summary  of  the  Commission's-Report 
and  Order.  MM  Docket  No.  87-298, 
adopted  April  19, 1988,  and  released 
May  26. 1988.  The  fidl  text  of  tiiis 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230).  1919  M  Street  NW.. 
Washington.  DC.  "Hie  complete  text  of 
this  decision  may  also  be  purchased 
fit)m  the  Commission's  copy  contractors. 
International  Transcription  Service. 
(202)  857-3800. 2100  M  Street  NW..  Suite 
140,  Washington.  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radiobroadcasting. 

PART73-(AMENDED1 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C  154.  303. 

§73.202    (Annended] 

2.  Section  73.202(b).  die  Table  of  FM 
Allotments,  is  amended  under  Indiana, 
by  adding  Garden  City,  Channel  275A. 

Federal  Communications  Commission. 
Steve  KsmiiMf, 

Deputy  Chief  Policy  and  Rules  Division, 
Mass  Media  Bureau. 
(FR  Doc.  88-12873  Filed  6-3-88;  8:45  am] 
BHxme  coos  •712-01-M 


47CFRPart73 

(MM  Docket  No.  87-379;  RM-5870] 

Radio  Broadcastino  Services;  Crystal 
Falls,  Ml 

aoency:  Federal  Communications 
Commission. 

acoon:  Final  rule. 

summary:  This  document  substitutes 
FM  Channel  2e4Cl  for  Channel  2&4C  at 
Crystal  Falls,  Michigan,  in  response  to  a 
petition  filed  by  Munising  Radio,  Inc. 
Petitioner  filed  comments  in  response  to 
the  Notice.  No  other  comments  were 
received.  There  is  a  site  restriction 
approximately  1  kilometer  southwest  of 
the  community.  The  coordinates  used 
for  this  allotment  are  46-04-58  and  88- 
20-41.  Concurrence  of  the  Canadian 
government  has  been  obtained  for  the 
allotment  of  Channel  264C1  at  Crystal 
Falls.  With  this  action,  this  proceeding  is 
terminated. 

DATES:  Effective  July  11, 1988;  The 
window  period  for  filing  applications 
will  open  on  July  12, 1988.  and  close  on 
August  11, 1988. 

FOR  FURTHER  INFORMATION  contact: 

Kathleen  Scheuerle,  Mass  Media 
Bureau.  (202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 

summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  87-379, 
adopted  April  25, 1988.  and  released 
May  26, 1988.  The  full  text  of  diis 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230).  1919  M  Street  NW., 
Washington,  DC.  "The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
International  Transcription  Service, 
(202)  857-3800.  2100  M  Street  NW..  Suite 
140.  Washington.  DC  20037. 

Ust  of  SobjecU  in  47  CFR  Part  73 
Radio  broadcasting. 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C  154. 303. 

§73iD2    (Amended] 

2.  In  §  73.202(b),  tiie  Table  of  FM 

'  Allotments  under  Michigan  is  amended 
by  removing  Channel  264C  and  adding 
Channel  264C1  at  Crystal  Falls. 
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Federal  Commimications  Commission. 
Steve  Kaariaw, 

Deputy  Cbi^  Policy  and  Rules  Diviuoa, 

Mass  MedWBureau. 

[FR  Doc.a8-US72  Filed  6^3-88;  8:45  am] 

■HUNG  CODE  STU-ei-ll 


47  CFR  Part  73 

(MM  Docket  No.  tT-aJBiUM  iW<  iwHW?! 


Radlo^l 


NenMUHi^MO  I 

aqCNcy:  Federal  Coramunioatiine     . 
CommiMion  ] 

AcnoM:  Final-nde. 

SUMMMNV:  Tliis  document  substitutes 
FM  Gbaimel  32702  for  Channel  2MA  at 
Steelirill«.9ilitsoah.  in  respooseto  a 
petition  filed  by  Twenty^One  Sound 
Connmiiiioations.  Inc^fai  accordance 
wilh  Si:428(g)  of  the  Commiasion'e 
.fiales,  werhave  also  authorized  the 
modification  of  the  license  for  Station 
KNSX-FM,  Steelville,  to  specify 
operation  oir  Channel  227C2  in  lieu  ti 
ChannellM4A,  since  there  were  no  other 
expressions  of  interest  for  the  cbennel. 
Channel  227C2  is  being  allocated  to 
SteelyiUa.at.the  current  eite  of  Station 
KNSX-FM.  The  NoticB  also  requested 
comments  on  petitioa  filed  by^nneth 
W.  Kuenzie  requesting  Sie  allotment  of 
FM  Chanii^227A'tD'Uenuinn.  in 
responaete  tbe  Abt/oe.'Kenneth  W. 
Kuenzie  filed  caramenle  withdremriaf  his 
intereet.in^die  propoeal  for  Hermann.  No 
supporting)  oommcnte  were  reoeivedJior 
the  allotment  of  a  channel  at.Hermann. 
With  this  action,  thie  proaeediag:is 
terminatoL 

IMfClBfEeotive  Julytll.  1988.  { 

Kathleen'Sdieuerle.iHass  Media 
Bureau,  f2IO634^6S30.  > 


r  ARV  mROMMATiON:  Thia  is  a . 
summary  of  the  Cemaiiasion's  Report 
and  Order.  MM  Docket  No.  87-335. 
adopted-Apiil  25.  igS8..and  released 
May  28. 198&  The  ML  text  of  this 
Commission  decisinnJeavailable  for 
inspection  and  copying  during  normal 
business  hours  in  tfaeiKC  Dockets 
Branch  (Room  230).  1919  M  Street  NW.. 
WashinBtoD.lXI  IWeomplete  text  of 
this  dedsioofmay  also  be  purcbaaed 
from  the  Commission'^  copy  contractors, 
International  Transcription  Service, 
(202)  857-380a  2100  M  Street  NW..  Suite 
140.  Washington,  DC  20037. 

list  of  aubtectS'te4yXMLPeit^ 

RacUdtetadcasting.  ' 


PART  73-[  AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  (oTead  as^faHews: 

^MdMaity:  47  U.&C.  154, 303. 
S7S.202   (Amended] 

2.  fai  9  78.2aZ(b),  the  Table  o£FM 
Allotments  under  Missouri  is  amended 
by  removing  Channel  244A  and  adding. 
Channel  227C2  at  Steelville. 

fadaral  Cammunicatioaft  Commission. 

Steve  KaBiaar. 

Deputy  Chiaf.-PoUoyamtRabts  Diviaioa, 

Mass  Media  Bureau. 

[FR  Doc.  8&.1Z871  Filed  fr^S-aS;  MS  »m] 

■LUNG  COOC  STIZ-SMI 


frCFRPart.T8 

(MM  DoeheeNe.«7'C«?^fl»-6f1!f1 

Radio  Broadcastino  Servtcas;9yno. 
OK 

AaENOV:  Federal  Gemmunicafions 
Commlseien. 

action:  Tinal  rule. 

8UMMAliY;The  Commission,  at  the 
request  of  Don  Carmichael,  fdlots 
GhanBel28lCZto  Byi«  Oklahoma.,  es 
theconaatinity'e  first  4ocal  FM  seiwiee. 
Channa^28ICe  can  be.alhitted'.tikfijnig 
in  com^iansr  «»ith.1he  Commieaimi's 
minimum- diataaoe  a^aiation 
requireraentB'With  aeite  restriction  of 
5.5!  kilometers  (3.4  milee)  westto  evoida 
short-epaoiog  to  8tatiDn.iCrC&^£lMl.J='ort 
Smith.  Ariumaas.  Unteoordinatesifor 
thifr  allotment  are  NsrihLatitude  34-.82- 
13  and  West  i.oiigitBde.88^43^28.  With 
thia  action,  this  proceeding  is 
terminated. 

omn:£ffeet}«e  ]«lir'Xl.n9BB.:rhe 
window  period  for  filiB^andicBtiens 
will  open  on  Ju]y  12. 1988,  andx:lose  on 
Augustni,  19e& 


FOn  RMTIIM  MFOMMVIDNOOHVMCT: 

Leslie  IC  Shapiro,  Mass  Media  Bureau. 
(202)  634-8530.' 


:13iisisa 

summary  of  the  Commiasion'e  Bc^Kirt 
and  Order.  MM  Docket  No.  87-587, 
adopted  AprH'^S,  1988.  and  released 
May  28. 1968  The  fulUext  of  this 
Commission  decision  is  available  for 
in^>ection'enU  mfy/ylw^  durbig  normal 
bmbiess-iiotm'in'the'KiC  Dockets 
Branch  ^oem  230),  1919  M  StreefNW. 
WashinftoivBC  Thfroomplete  texiof 
this  decision  may  also  be  purchased 
from  the  Commission's  coi^  contractor, 
IntemationalTranscription  Service. 
(202)  857.r3aoa  2100  M  Street  NW...  Suite 
140.  Washington,  DC  20037. 


List  of  SubJecU  in  47€FR  Fart  73 

Radio  broadcaatiog. 

PART73-rAIIENDEO] 

1.  'Bte  autfwtity  cMatianrfor  Part  78 
continues  to  read  as  fottows: 

Au«iMi{ty:47  U.8.C.1S4,^I». 

2.  Section  73.202(b).  the^M  Table  df 
Allotments  for  Oldahoma  is  amended  Uy 
adding  the'foUowing  entry.'Byng, 
Channel  261C2. 

Federal  Communications  Commission. 

Steve  Kaminar. 

Deputy  Chief,  Policy  and  Rules  Division. 

Mass  Media  Bureau. 

[FR  Doc  88-12678  Filed  e-»-88;  8s45  ani] 

WLUNe  COOC  S7U-S1HI 


DEPARTMEMTaF  DEFENSE 

48  CFR  Part»304. 205^  206, 219, 226, 
235,afMt2B 

radarii1te<|uiilBow  RayuiaUuii 
SupplanMflljOoiMrMMiis^tMOi  8imM 
DlnJiiiilMiHRaiiaii    ' 


UnivaraitiM,  and  Minorttrinalttntfoaa 

aoenct:  Department  of  Defense  (DoD). 
ACnOK  Adoption  of  interiauule  asvfinal 
rule.^and.  interim  gulewifii' request  for 
comment. 


:  The  Defense  Acquisition 
Regideto^  (DARJ'Coandlhas  approved 
final  rerisiansiDihe  Defiense  Federal 
AcquisitionltegidationStipplement 
(DRUR^  toimplement  Section  1207  of 
Pub.1.'9»^><in  and^ction  808  of  Pub.!. 
180^180.  Theeestatiites  (a)  estabHsh  a 
goal  for  DoD  oT  a  warding  8  percent  of 
contract  dollars  to  Small  Disadvantaged 
Business  (SDB)  concentt,ffiatoricelly 
Black  Qriksaaaad  Univemities 
(HBCUs),  and  Minority  Institutions 
(Mis)  during  fiscal  years  1987-1988, 
provided  the  contract.price  does  not 
exceed  fair  maricet  cost  by  more  dian  10 
persent-and  (b)  nquire  JkiD  to  issue 
r^ulations  addiaasing  sodt  areas  as 
ensuring  that  current  levels  of  awards 
under  Sections  8(a)  and  15(a)  of  the 
&nall Business  Act  aremaintained; 
inereaeiiigeubGontnot  awards  to  SDB9, 
HBCUs  andMtesand.iequiring  SDBs, 
HBCUsand-Mlataowintain  thek  statos, 
as  such,  at  time  of  amtract  award. 

As  axeealt  of  nommants  received  I 

following  publication  of  an  interim  ode 
in  the  Fadaad  Rasletar  on  February  19.     [ 
1988  (S3TR81K).  changes  have  been       \ 
made  to  the  interim-coveiage  as 
indicatedl>elow.'The  primary  areas  of 


change  concaiu  application  of  die 
evaluation  preference  procedure; 
sobcmtraetlBg  phne  and  goals; 
eligibility  of  SDBs  for  award; 
presumption  of  SDB  status;  {wotest 
procedures;  and  tffiCU/MI  defiaitkm 
and  certification  procedures. 
DATES:  Effective  Dates:  The  final  rule  is 
effiBctive  July  15. 19B8.  The  final  nde  is 
effective  for  all  solicitations  issued  on  or 
after  July  15. 1968.  The  iateiim  rule  (as 
identified  in  amendatory  item  nuaibers 
28. 27.  and  41  below;  amendii«  DFARS 
219.7000,  219.7002,  and  252.219-7008)  is 
efi^eetive  lune  8. 1988.  The  interim  rule  is 
effective  for  aH  solicitations  issued  on  or 
after  June  6, 1988;  pen^ng  solicitations 
shall  be  amemfed  if  die  date  for  bid 
openfaig  or  date  set  for  receipt  of 
proposals  is  after  June  8. 1988.  unless  the 
Chief  of  die  Contracting  Office 
determines  dtat  it  is  hi  the  best  mterests 
(tf  the  Government  not  to  amend  die 
solicitation. 

Comment  Date:  Comments  are 
solicited  only  widi  respect  to  the 
changes  made  by  die  faiterim  rule. 
Conunents  anst  be  received  on  or 
before  Jidy  8, 1968  to  ensure  dieir 
consideration  in  formi^tfaig  a  final  rule. 
Pleaee  rite  DAR  Case  87-33  in  aO 
correspondence  related  to  diis  sabject. 
aoDRcss:  Interested  parties  should 
submit  written  commenls  to:  Defense 
Acquisition  Regulatory  CoundL  ATTN: 
Mr.  Charies  W.  Lloyd,  Executive 
Secretary,  ODASD(PJ/DARS.  c/o 
0ASD(P8L)  (M*RS),  Room  3D139.  The 
Pentagon.  Washfaigton.  DC  20301-3062. 

FOR  njRTHER  IMFORMATION  contact: 

Mr.  Charles  W.  Lloyd,  Executive 
Secretary,  DAR  Council.  ODASDJP)/ 
DARS,  c/o  OASD(P8L]  (M&RS).  Room 
3D139,  The  Pentagon.  Washington.  DC 
20301-3062:  telephone  (202)  697-7266. 
SUPPLfMENTARV  IMRMUMATIOH: 

A.Back9oaad 

Section  1207  of  Pub.  L  99-681 
established  an  objective  that  five 
percent  of  total  combined  DoD 
obligations  (i.e..  procurement;  research, 
development  test  and  evaluation; 
construction;  and  operation  and 
maintenance)  for  contracts  and 
subcontracts  awarded  during  FY  1987 
through  FY  1989  be  entered  into  with 
SDB  concerns.  HBCUs,  and  Mis.  To 
facilitate  attainment  of  that  goal,  the 
statute  permits  DoD  to  use  less  than  full 
and  open  competitive  procedures, 
provided  contract  prices  do  not  exceed 
fair  market  price  by  more  dian  10 
percent 

As  a  partial  implementation  of  Section 
1207.  DoD  issued  an  interim  rule  and 
request  for  oonunent  on  May  4. 1967  (52 
FR  18263)  under  DAR  Case  87-33.  The 


scope  of  that  rule  addressed  jMOcedurea 
to  achieve  the  goal  as  it  pertuns  to 
SDBs;  odtet  aapacte  of  SadiaB  1207 
concerning  HBCUs  and  lOs  were  to  ba 
addressed  in  subaequcnt  iasuaacea. 

Over  600  public  comments  weia 
received  in  reqionse  to  diet  rulemaking. 
While  those  comments  were  being 
reviewed  and  nda  cfauigee  drafted, 
Section  808  of  Ptb.  L,  180-188  was 
enacted.  Sectioa  808  established 
procedarea  and  guiddtoea  which 
required  signfficant  reeiaioiia  to  die  rale 
as  published  on  May  4, 1987. 
Afiomttn^,  OB  Febnmjr  m  1988,  die 
DAR  Council  pobiiBhsd  a  second 
comprehensive  interim  rule  and  request 
for  coBmeat  (53  HI  5114)  bnplementing 
Section  808  of  Pub.  L 100-180, 
incorporating  revisions  to  die  EFARS 
made  as  a  r^ult  of  comments  received, 
and  establishing  new  procedures  for 
contracting  with  HBCUs  and  Mis. 
Because  of  the  substantive  nature  of  the 
revisions,  a  second  opportunity  for 
public  comment  was  afforded  pursuant 
to  41  U.S.C.  418b.  AdditkMMdly.  at  dte 
time  of  pubUcattott,  an  faikial  Regnlatery 
Flexibility  Anal^s  was  prepared  and 
^forwarded  to  the  Chief  Coaiuel  for 
Advocacy  of  die  U.S.  SmaU  Business 
Administratioo  and  made  available  for 
public  comment  pursuant  to  the 
Regulatory  FlexibUity  Act  of  1980,  S 
U.S.C  604.  That  anaemia  incorporated 
public  conunents  received  aa  a  result  ot 
the  May  4. 1987  rulemakmg. 

Over  80  writtea  comments  were 
received  in  response  to  the  intarmi  rale 
published  on  February  19, 1988.  Tbeae 
comments  were  reviewed  in  detatt  md 
given  fall  consideraOoa  in  preparation 
of  a  final  rule  and  a  Final  Regnlatoiy 
Flexibility  Analysis. 

As  a  result  of  comments  received  on 
the  interim  rule,  and  in  keepii^  widi  the 
language  in  section  808  that  current 
levels  in  the  number  and  dcdlar  value  of 
contracts  awarded  nader  secfion  15(a) 
of  die  SmaU  Business  Act  be 
mamtained.  die  Under  Secretary  of 
Defense  (Acquisition)  has  decided  diet 
the  10%  evaluation  preference  shoald 
not  be  applied  to  total  small  business 
set-asides.  Accordin^y,  Subpart  21970 
has  been  revised,  and  the  clause  at 
252.219-7008  has  been  removed,  on  an 
interim  basis,  to  elimhiate  the 
application  ci  the  evaluation  preference 
to  total  small  business  set-asidcw. 
Comments  are  invited. 

Odier  major  revisions  to  the  interim 
rule  issued  February  19. 1988  are  as 
Indicated  below  (with  a  parenthetica) 
reference  to  revised  coverage);  the 
coverage  in  the  final  rule  has  been 
revised  to: 

•  Reflect  the  country  of  origin  of 
persons  within  designated 


disadvantaged  ptnips,  consistent  with 
applicable  U.&  SnaH  Busawsa 
Administratiaa  (8BA)  Refak^iona 
(219.301-70(b)(2);  253.219-70060^). 

•  BstaUiahaptesuBiptionofbo& 
social  and  economic  diaadvaatage  for 
persons  within  certain  desigaated 
groups,  conaistent  with  Sectioa  8(d)  of 
die  SmaU  Business  Act  (219:301- 
70(b)(2)). 

•  Require  the  contracting  officer  to 
chaUei^4he  eligibdity.  for  farther 
determination  by  SBA,  of  a  cancetn 
whose  ownership  is  not  wtthin  certain 
disadvantaged  groapa  (designated  by 
SBA  pursuant  to  Sectioa  8(d)  of  the 
SoiaU  Business  Act)  if  die  concem  ia 
also  neither  (1)  currentiy  emoUed  in  the 
8(a)  propara.  nor  (2)  deteradned  to  be 
both  social^  and  ecoaomically 
disadvantaged  by  SBA  within  die  six- 
mojith  period  immetfiately  preceding 
subndsaionof  the  concern's  offer 
(219.301-70(b)(3),  252.219-7005  (b)  and 
(c)}. 

•  Modiiy  procedures  governing 
protests  to  ^e  SBA  of  t^ 
disadvantaged  status  of  offerats,  to  be 
consistent  with  procedures  adopted  by 
die  SBA  for  diis  purpose  (219.302(5-70)). 

•  Amend  the  definition  of  eUgibte 
Mis,  to  reflect  the  amendment  made  by 
Section  806(d)(^  of  Pub.  L 100-180,  and 
to  ensure  consistency  with  regulatitms 
promulgated  by  die  U.S.  D^Mfftinent  of 
Education  (226.7002,  252.228-7001). 

•  Require  a  self-certification  of 
eligibUity  fixim  liBCUs  and  Mb 
(226.7006, 226.7009. 235.018  252.226- 
7001). 

•  Exempt  subcontracting  plans  for 
commercial  products  submitted 
pursuant  to  FAR  52.219-9(g)  from 
requirements  to  establish  a  composit 
goal  of  SDBsfHBCUs/\a8  and  from 
incentive  provisions  contained  in  the 
coverage  (219704,  219705-4. 252.219= 
7000.  252.219-7009). 

•  Clarify  the  establishment  of  a 
composite  goal  for  SDBs,  HBCUs  and 
Mis  (219.704(a)(S^7l^).  . 

•  Apply  the  subcontracting 
limitations  of  Section  15(o)(l)  of  the 
SmaU  Business  Act  to  HBCUs  and  Mis. 
in  accordance  with  Section  806(b)(12)  at 
Pub.  L  100-180  (226.7004(a).  252.228- 
7000). 

•  Clarify  that  the  composite  goal  for 
SDBs,  HBCUs  and  Mis  relates  to 
subcontracting  dollars  (not  total 
contract  price)  and  amend  the  formula 
for  calculation  of  incentive  fee 
accordingly  (219.705-4, 252.219-7009). 

B.  Regulatory  Flexibility  Act 

As  noted  above,  an  Initial  Regulatory 
Flexibility  Analysis  in  connection  with 
this  rulemaking  was  previously 
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furnished  to  the  Chief  Counsel  for 
Advocacy  of  the  U.S.  Small  Business 
Administration  on  February  17, 1988,  in 
accordance  with  5  U.S.C.  803. 
Additionally,  a  Final  Regulatory    "    "  . 
Flexibility  Analysis  has  been  piepareJ 
with  respect  to  regulatory  coverage 
made  final  by  this  issuance.  That 
Analysis  will  be  supplemented  to 
incorporate  public  comments  received 
with  respect  to  the  interim  rule  and 
request  for  comment  contained  in  this 
Notice,  and  will  be  fomished  upon 
completion  to  the  Chief  CoiAsel  for 
Advocacy  of  the  U.S.  Small  Business 
Administration.  Interested  parties 
desiring^to  obtain  a  copy  of  the  Final 
Regulatory  Flexibibty  Ajialysis  upon  its 
completion  should  contact  Mr.- Charles 
W.  Lloyd,  Executive  Secretary,  DAR 
Council,  at  the  address  bsted  above. 

C  Paperwork  Reduction  Act       ' 

Neither  the  final  nor  interim  rales 
impose  information  collection 
requirements  within  the  meaning  of  the 
Paperwork  Reduction  Act  of  1980, 44 
UAC  3501  et  seq^  and  OMB  approval 
of  the  final  rule  is  not  required  pursuant 
to  5  (7R  Part  132a 

list  (^  Sidijwrte  in  4S  CFR  Puts  m  206, 
206, 219, 220, 235,  and  252 

Government  procurement. 

ChariM  W.  Lloyd. 

Executive  Secretary,  Defense  Acquisition 
Regulatory  Council. 

Therefore,  48  CFR  Parts  204,  205,  206. 
219,  226,  235,  and  252  are  amended  as 
follows: 

1.  The  authority  citation  for  48  CFR 
Parts  204.  20S,  206,  219.  226,  235.  and  252 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301. 10  US.C  220Z.  DoD 
Directive  500035.  and  DoO  FAR  Supplement 
201J01. 

PART  204— ADMINISTRATIVE 
MATTERS 

2.  The  interim  rule  published  on 
February  19. 1988^(53  FR  5114]  is 
adopted  as  final,  without  change 

PART  205-PUBlJCtZINGXX>NTRACT 
ACTIONS 

3.  The  Interim  rule  published  on 
February  19, 1988  (53  FR  5114)  U 
adopted  as  final,  with  the  following 
change:  ■ 

20Sl207   [Amended] 

4.  Section  205.207(d)(S-73]  is  amended 
by  removing  in  the  parenthetical  phrase 
in  the  third  sentence  of  the  statement 
the  words  ",  e.g.,  100%  small  business 
set-aside  with  evaluation  preference  for 
SDBs.  etc". 


PART  206-COMPETniON 
REQUIREMENTS 

5.  The  interim  rule  published  on 
February  19, 1968  (53  FR.5114)  is 
adopted  as  final  with  the  following 
changes: 

206.270   [Amended] 

6.  Section  206.270  is  amended  by 
substituting  at  the  end  of  the  first 
sentence  after  the  acronym  "Mis,"  the 
words  "pursuant  to  the  procedures  in 
226.7004  and  235.016(a)  (S-70).  to 
compete."  in  lieu  of  the  words  "as 
defined  under  the  procedures  In  228.7004 
and  2364)l&-70,  to  compete.". 

PART  219-SMALL  BUSINESS  AND 
SMALL  OISADVANTAQEO  BUSINESS 
CONCERNS 

7.  The  interim  rule  published  on 
February  19, 1988  (53  FR  5114)  is 
adopted  as  final  (except  as  specifically 
noted  below),  with  the  follov^ng 
changes: 

219.102-70    [AmendMl] 

8.  Section  219.102-70  is  amended  by 
substituting  between  the  word 
"exceeded"  and  the  word  "during"  the 
words  "the  applicable  limitation  in  FAR 
19.102"  in  lieu  of  the  words  "$7  million". 

210.202-5   [Amended] 

9.  Section  219.202-5  is  amended  by 
adding  at  the  end  of  paragraph  (b)(1). 
between  the  reference  "(219.502-72)" 
and  the  comma  the  words  "or  an  IffiCU/ 
MI  set-aside  (226.7004)";  by  adding  in 
the  second  sentence  of  paragraph  (b) 
between  the  reference  "(219.502-72)" 
and  the  comma  die  words  "or  an  HBCU/ 
MI  set-aside  imder  226.7004";  by 
changing  the  title  of  the  report  in 
paragraph  (b)  to  read  "Premium  Paid  on 
Small  Disadvantaged  Business  (SDB) 
and  Historically  Black  Colleges  and 
Universities  and  Minority  Institutions 
(HBCUs/MIs)  Awards  125,000,  and 
Over."  in  lieu  of  the  title  "Premium  Paid 
on  Small  Disadvantaged  Business  (SDB) 
Awards  Over  $25,000.";  by  substituting 
in  item  2  of  the  report  in  paragraph  (b) 
the  words  "Identify  the  type  of  ^B  or 
HBCU/MI  preference"  in  lieu  of  the 
words  'Type  of  SDB  preference";  by 
removing  in  item  S.b.  of  the  report  in 
paragraph  (b)  the  phrase  " — 
unrestricted";  by  removing  item  3.c.  of 
the  report  in  paragraph  (b)  and 
redesignating  the  existing  item  3.d.  to 
3.a;  by  adding  to  item  3  of  the  report  In 
paragraph  (b)  an  item  reading  "d.  Total 
or  partial  HBCU/MI  set-aside"  and  a 
line  opposite  the  added  item  3.d.  in  the 
column  under  "(check  one)";  and  by 
adding  in  the  first  sentence  of  paragraph 
(c)  between  the  word  "report"  and  the 


word  "shall"  the  words  in  parentheses 
"(RCS  No.  ACQ(AR)1778)". 

10.  Section  219.301-70  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

210,801-70    EHgMHtylorswwd. 

•        *        *        *        •  , 

:   (b)(1)  ExOept  as  provided  in  paragraph 
(b)(3)  below,  the  o(Mitpac&ig  officer  shall 
accept  an  offeror's  represenCation  and 
certification  under  the  provision  at 
252,219-7005  that  it  is  an  SDB  unless 
another  offeror  or  the  SBA  challenges 
the  concern's  SIffl  status,  or  the 
contracting  officer  has  reason  to 
question  that  status. 

(2)  The  contracting  officer  may 
presume  that  socially  and  economically 
disadvantaged  individuals  include  Black 
Americans,  (U.S.  Citi2ens),  Hispanic 
Americans  (U.S.  Citizens  whose 
ancestry  Bind  culture  are  rooted  in  South 
America,  Central  America,  Mexico, 
Cuba,  the  Dominican  Republic  Puerto 
Rico,  Spain  or  Portugal).  Native 
Americans  (American  Indians,  Eskimos. 
Aleuts,  or  Native  Hawaiians),  Asian 
Pacific  Americans  {U.S.  Qtizens  with 
origins  from  Japan,  China,  the 
Philippines,  Vietnam,  Korea,  Samoa. 
Guam,  U.8.  Trust  Territory  of  the  Pacific 
Islands,  Northern  Mariana  Islands,  Laos, 
Cambodia,  or  Taiwan)).  Subcontinent 
Asian  (Asian  Indian)  Americans  (U.S. 
Citizens  with  origins  from  India, 
Pakistan,  Bangladesh,  or  Sri  Lanka),  and 
any  other  individual/concern  currently 
certified  for  participation  in  the  Section 
8(a)  program. 

(3)  The  contracting  officer  may  not 
presume  and  shall  question  the  SDB 
status  of  any  apparent  successful  offeror 
whose  ownership  is  based  on  any 
category  other  than  those  in  paragraph 
(b)(2)  above,  unless  the  offeror  has 
represented  and  certified  under  the 
provision  at  252.219-7005  that,  wittiin 
the  six  months  preceding  submission  of 
its  offer,  it  has  been  determined  by  the 
Small  Business  Administration  to  be 
socially  and  economically 
disadvantaged  and  that  no 
circumstances  have  changed  to  vary 
that  determination. 

(4)  Challenges  of  and  questions 
concerning  the  social  or  economic  status 
of  an  offeror  shall  be  processed  in 
accordance  with  219.302(8-70). 
Challenges  of  and  questions  concerning 
the  size  of  an  SDB  shall  be  processed  in 
accordance  with  FAR  19.302. 

11.  Section  219.302  is  amended  by 
substituting  in  the  title  of  paragraph  (S- 
70)  the  wonls  "the  Disadvantaged  Status 
of  an  Offeror"  in  lieu  of  the  words  "an 
SOB  Representation";  by  adding  in  the 
first  sentence  of  paragraph  (S-70K1)  a 


periodand  the  words  "An  dRetor  may 
protest  an  SDB  representation"  between 
the  acronym  "SDB"  and  Uie  word  "by"; 
by  adding  a  sentence  at  the  end  of 
paragraph  (S-70)tI)  to  read  "The  SBA 
may  protest  an  SDB  representation  by 
nUng  a  protest  with  its  Director  of  the 
Office  of  Program  Eligibility  and 
notifying  the  contracting  officer  of  the 
filing.";  by  diangiag  te  period  to  a 
comma  at  the  end  of  die  first  sentence  of 
parqgraph  (S-70)(2)  and  adding  the 
words  "or  after  the  receipt  from  the 
contracting  oflicer  of  notification  of  the 
identity  of  the  apparentiy  successful 
SOB  offeror  m  negotiated  acquisitions."; 
by  placing  a  period  in  the  last  sentence 
of  paragraph  (S-70){2)  after  the 
reference  'TAR  15J001"  and  removing 
the  remainder  of  the  sentence;  by  adding 
a  sentence  at  the  end  of  paragraph  (S- 
70)(2)  to  read  "An  SBA  protest  is  always 
considered  timely.";  by  revising 
paragraph  (S-70)(4):  by  substituting  in 
the  first  sentence  of  paragraph  (S-70)(5) 
between  .the  acronym  '."SBA"  and  the 
word  "will"  the  words  "Director.  Office 
of  Program  Eligibih'ly,"  in  lieu  of  the 
words  "Regioqal  Administi-alor";  by 
removing  at  the  end  of  paragraph  (S- 
70)(7)(i)  the  words  "by  an  SBA  Regional 
Administrator":  by  revising  paragraph 
(S-70)(7)(u)  to  read  "the  concern  whose 
disadvantaged  status  was  protested";  by 
substituting  in  paragraph  (S-70)(7)(iii) 
the  words  "contractiDg  officer"  in  Beu  oi 
the  words  "SBA  Associate 
Administrator  for  Minority  Small 
Business  and  Capital  Ownership 
Development";  by  adding  in  the  second 
sentence  of  paragraph  (S-70)(7)  between 
the  word  "Minority"  and  the  word 
"Business"  the  word  "SmaD";  by 
substituting  at  the  end  (rf  the  second 
sentence  of  paragraph  (S-7Q)(7)  the 
words  "Director  of  the  Office  of  Program 
Eligibility"  in  lieu  of  the  words 
"Regional  Administrator";  by 
substituting  in  the  third  sentence  of 
paragraph  (S-7(q{7)  between  the  word 
"its"  and  the  word  "on"  the  word 
"decision"  in  lieu  of  the  word  "ruling"; 
and  by  substituting  in  the  last  sentence 
of  paragraph  (S-70)(7)  between  the 
acronym  "SBA"  and  die  word 
"received"  the  word  "decisions"  in  lieu 
of  the  word  "rulings",  to  read  as  follows: 

219JO0    ProtnUiitasmtffbiislnen 


(S-70)  •  *  • 

(4)  Upon  receipt  of  a  protest 
concerning  social  or  economic 
disadvantaged  status  of  an  SDB,  the 
contracting  officer  shall  withhold  award 
and  forward  tf»e  protest  to  the  Small 
Business  Administration  fjSBA)  Office  of 
Program  EKgibility,  Office  of  Minority 
Small  Business  and  Cspital  Ownership 


Development.  1441 L  Street,  N.W., 
Washington,  O.C.  20416.  Award  shall 
not  be  withheld  (i)  when  the  contracting 
officer  determines  in  writing  tiiat  an 
award  must  be  made  to  protect  the 
public  interest,  or  (ii)  if  the  SOB  certifies 
in  accordance  with  252.219-7005  that 
within  the  six  months  preceding 
submission  of  its  offer  it  has  been 
determined  by  SBA  to  be  sociaUy  and 
economically  disadvantaged  and  no 
circumstances  have  changed  to  vary 
that  determination.  In  the  event  of  a 
protest  which  is  not  timely,  the 
contracting  officer  shall  notify  die 
protestor  that  its  protest  cannot  be 
considered.  However,  the  contracting 
officer  or  the  SBA  may  question  the  SDB 
status  of  an  apparentiy  successful 
offeror  at  any  time  either  before  or  after 
award. 
•        •        •        •        • 

12.  Section  219.501  is  amended  by 
adding  in  the  first  sentence  of  paragraph 
(c)  between  the  word  "for"  and  the  word 
"small"  the  words  "small  or";  by 
revising  the  second  sentence  of 
paragraph  (c);  by  adding  in  paragraph 
(c)  a  sentence  preceding  the  last 
sentence  to  read  "Disagreements  on  a 
small  disadvantaged  business  set-aude 
shall  be  resolved  under  219.502-72(d).": 
by  substituting  in  paragraph  (d)  between 
tiie  word  "die"  and  the  word  "and"  tiie 
acronym  "SAEffiUS"  in  lieu  ol  the  words 
"small  business  specialists";  by  adding 
at  the  end  of  paragr^  (gMS-n)  a 
sentence  in  parendieses  to  read  "(But 
see  219.502-72(b)(2).)";  by  adding  after 
the  first  sentence  of  paragraph  (g)(S-73) 
a  sentence  in  parentiieses  to  read  "(But 
see  2ig.502-72(bK3).)".  to  read  as 
follows: 


219.501 


(c)  *  *  *  Prior  to  the  isssance  of 
solicitations  or  oRrtract  modifications 
(except  those  that  exercise  an  option), 
die  SAOBUS  shall  review  any 
determination  by  a  contracting  officer 
not  to  set  aside  for  SDBs  acquisitions  hi 
excess  of  $5,000  for  additional  supplies 
and  services  which  meet  the  criteria  of 
219.502-72(0).  In  addition,  tiie  SAIWUS 
shall  review  acquisitions  in  excess  of 
$5,000  for  additional  supplies  and 
services— 

(1)  Which  have  not  been  set  aside 
under  FAR  19.502,  or 

(2)  For  which  a  small  business-small 
purchase  set-aside  has  been  dissolved. 
*        *        •        *        * 

219.502-3    [AmendMl 

13.  Section  219.50Z-3  is  amended  by 
adding  in  paragraph  (S-70Kl)(iil 
between  the  word  "price"  and  the  word 


"by"  the  words  in  parentheses 
"(determined  in  accordance  with  FAR 
19.80&-2)":  and  by  substituting  at  die 
end  of  the  second  sentence  of  paragraph 
(S-70)(2)  die  reference  "252.219-7010"  in 
lieu  of  the  reference  "252.219-7009". 

219.S03-72    [Amended] 

14.  Section  219.502-72  is  amended  by 
substituting  in  the  parenthetical 
sentence  at  the  end  of  paragraph  (a)(3) 
the  reference  "19.502-2"  in  lieu  of  the 
reference  "35.007";  by  substituting  in  die 
reference  at  the  end  of  paragraph  (b)(2] 
"(S-71)"  in  lieu  of  "[n]";  by  adding  in 
paragraph  (c)(1)  between  the  word 
"procurement"  and  the  word  "and"  the 
words  "of  similar  supplies  or  services": 
and  by  adding  in  paragraph  (oJ(l}(i) 
between  die  word  "list"  and  die 
semicolon  the  words  "for  similar 
supplies  or  services". 

15.  Section  219.505-70  is  added  to  read 
as  follows: 

219.505-70   Rejecting  SOB  set-esides. 
The  procedures  in  FAR  19.505  and 

219.505  do  not  apply  to  SDB  set-asides 
(see  219.502-72(dj). 

219.506  [Amended] 

16.  Section  219.506  is  amended  by 
adding  in  paragraph  (b)  between  the 
acronym  "SADBUS"  and  theword 
"will"  the  words  "on  small  business  set- 
asides";  and  by  adding  a  sentence  at  the 
end  of  the  section  to  read 
"Disagreements  between  the  contracting 
officer  and  die  SAOBUS  on  SOB  set- 
asides  will  be  resolved  in  accordance 
with  the  procedures  in  219.502-72(dJ. 

219.508   [Amended] 

17.  Section  219.508  is  amended  by 
changing  in  paragraph  (S-71)(l)  the 
designation  of  the  clause  to  read 
"262.219-7006"  in  lieu  (rf  "52.219-7006". 

219.602-3    [Amended] 

1&  Section  219.602-3  is  amended  by 
charting  the  reference  at  the  end  of  the 
first  sentence  of  paragr^ih  (bK2]  to  read 
"219,201(S-71K1)"  in  lieu  of 
"219.201(71)(1)'. 

219.702-70    [Amondedl 

19.  Section  219.702-70  is  amended  by 
substituta'ng  in  the  last  sentence  between 
the  word  "at"  and  the  word  "Incentive" 
the  reference  "252.21»-700e"  in  lien  of 
die  reference  "252.2129-7009". 

21».7«»   [Amended] 

20.  Section  219.703  is  amended  by 
substituting  in  the  first  sentence  of 
paragraph  [a]  between  the  acronym 
"SBA"  and  the  word  "has"  the  words 
"Office  of  Hearings  and  Appeals"  in  lieu 
of  the  words  "Size  Appeals  Board";  and 
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by  substituting  at  the  beginning  of  the 
second  sentence  of  paragraph  (b)  (S-70) 
the  words  "A  list  of  HBCUs  is"  in  lieu  of 
the  words  "Lists  of  HBCUs  and  Nfls 


are  . 

21.  Section  219.704  is  amended  by 
adding  paragraph  (a);  and  by  adding  in 
paragraph  (a)(S-70]  before  the  period  at 
the  end  of  the  second  sentrace  the 
words  "in  addition  to  anticipated  use  of 
SDB  concerns",  to  read  as  follows: 

219.704    Subcontracting  plan 
fwjukranianla. 

(a)  Subcontracting  plans  for 
commercial  items,  as  defined  in  FAR 
52.21^-9  and  submitted  pursuant  to 
paragraph  (g)  of  that  clause,  are  exempt 
from  the  requirements  of  (a)(3)  and    ' 
(a)(S-70)  below. 


219.705-4    [Amended] 

22.  Section  219.70&^  is  amended  by 
adding  in  the  first  sentence  of  the 
introductory  text  between  the  word 
"percent"  and  the  word  "must"  the 
words  "of  the  total  planned 
subcontracting  dinars.";  by  adding  at  the 
end  of  the  introductory  text  a  sentence 
reading  'This  requirement  does  not 
apply  to  subcontracting  plans  for 
commercial  products  submitted  in 
accordance  with  FAR  52.219-9(g)  wiiere 
an  annual  plan  has  already  been 
approved.";  and  by  adding  a  sentence  at 
the  end  of  paragraph  (S-70)  to  read  "But 
see  219.704(a)," 

2191700   [Amandad] 

23.  Section  219.708  is  amended  by 
changing  in  the  last  sentence  of 
paragraph  (c)(1)  the  FAR  reference  to 
read  "52.219-10"  in  lieu  of  "252.21»-10". 

219.7000  [Amandad] 

24.  Section  219.7000  is  amended  by 
changing  in  the  first  sentence  of 
paragraph  (a)  the  reference  in 
parentheses  to  read  "219.201"  in  lieu  of 
"19.201". 

219.7001  [Amandad] 

25.  Section  219.7001  is  amended  by 
adding  a  sentence  between  the  third  and 
fourth  sentences  to  read  "However,  SDB 
offerors  may  request  that  the  evaluation 
preference  not  be  applied  (see  252.219- 
7007(b))." 

219.7000    [Amandad] 

28.  Section  219.7000(a)  is  amended,  on 
an  interim  basis,  by  removing  the  word 
"and"  at  the  end  of  paragraph  (a)(5):  by 
changing  the  period  to  a  semi-colon  and 
inserting  the  word  "and"  at  the  end  of 
paragraph  (a)(6);  by  adding  a  new 
paragraph  (a)(7)  to  read  "(7)  Total  small 
business  set-asides.";  and  by  removing 


fai  the  first  sentence  of  paragraph  (b)  the 
phrase  "(1)  through  (6)". 

219.7002   [Amandad] 

27.  Section  219.7002  is  amended,  on 
the  interim  basis,  by  removing 
paragraphs  (a)  and  (b)  and  inserting  in 
lieu  thereof  the  following  text:  "When 
the  evaluation  preference  as  described 
in  219.7000  is  used,  the  contracting 
officer  shall  insert  the  clause  at  252.219- 
7007,  Notice  of  Evaluation  Preference  for 
Small  Disadvantaged  Business 
Concerns.". 

PART  22S-OTHER  SOCIOECONOMIC 
PROQRAMS 

28.  The  interim  rule  published  on 
February  19, 1988  (53  FR  5114)  is 
adopted  as  final  with  the  following 
changes: 


226.7002  [Amandad] 

29.  Section  226.7002  is  amended  by 
substituting  in  the  first  sentence  of  tfie 
definition  "Minority  Institutions  (KOs)" 
following  the  word  "institutions"  the 
words  "mating  the  requirements 
prescribed  by  tfie  Secretary  of 
Education  at  34  CFR  607.2."  in  lieu  of  the 
words  "determined  by  the  Secretary  of 
Education  to  meet  the  requirements  of 
34  CFR  Part  637." 

225.7003  [Amandad]- 

30.  Sectipn  226.7003  is  amended  by 
adding  a  sentence  in  parentheses  before 
the  last  sentence  to  read  "(For  reporting 
requirements  see  219.202-5.r> 

226.7004  [Amandad] 

31.  Section  228.7004  is  amended  by 
adding  at  the  end  of  paragraph  (a)(1) 
between  the  acronyms  HBCUs/KOs  and 
the  comma  the  words  "who  can  comply 
with  the  limitations  on  subcontracting  in 
the  clause  at  252.226-7000(d):  and  by 
adding  at  the  end  of  paragraph  (a)(3) 
between  the  word  "sources"  and  the 
period  the  words  "for  R&D 
acquisitions". 

32.  Section  22a700e  is  amended  by 
designating  the  existing  paragraph  as 
paragraph  (a);  by  substituting  at  the 
begixuiing  of  the  second  sentence  of  the 
designated  paragraph  (a)  the  words  "A 
list  of  HBCUs  is"  in  lieu  of  the  words 

."Lists  of  HBCUs  and  Mis  are";  and  by 
adding  paragraph  (b)  to  read  as  follows: 

226.7006    ENgMNty  of  offaroc. 

***** 

(b)  The  contracting  officer  shall 
accept  an  offeror's  certification  under 
the  provision  at  252.226-7001  that  it  is  an 
HBCU/MI  unless  another  offeror 
challenges  the  offeror's  status  m  the 
contracting  officer  has  reason  to 
question  that  status. 


33.  Section  22a7009  is  revised  to  read 
as  follows: 

226.7009   Contract  dauaaa. 

The  contracting  officer  shall  hisert  the 
foUowuig  clausea  in  solicitations  and 
contcactafor  total  HBGU/Ml-set  asides 
(see  226.7004}: 

(a)  252.228-7000,  Notice  of  Total  Set- 
Aside  for  H}st<Bically  Black  Colleges 
and  Universities/Minority  Institutions. 

(b)  252.226-7001,  Historically  Black 
Colleges  and  Universities/Minority 
Inaitutions  Certification. 

PART  235-RESEARCH  AND 
DEVELOPMENT  CONTRACTING 

34.  The  interim  rule  published  on 
February  19, 1988  (53  FR  5114]  is 
adopted  as  final,  with  the  following 
change: 


235.016    [Amandad] 

35.  Section  235.016  is  amended  by 
adding  at  the  end  of  paragraph  (a)(S-70) 
a  sentence  to  read  "Prior  to  award,  the 
contracting  officer  shall  obtain  a 
certification  from  the  successful  offeror 
as  to  its  status  as  an  HBCU/MI  (see 
252.226-7001)." 

PART  2$2~SOUCrrATiON 
PROVISIONS  AND  CONTRACT 
CLAUSES 

2S2.219-7000   [Amandad] 

36.  The  interim  rule  published  on 
February  19, 1988  (53  FR  5114)  is 
adopted  as  final  (except  as  specifically 
noted  below),  with  the  following 
dianges: 

>  37.  Section.  251.219-7000  is  amended 
by  changing  the  date  of  the  clause  to 
read  "JUN 1988"  in  lieu  of  "FEB  1988": 
by  substituting  in  the  first  sentence  of 
paragraph  (a)  of  the  clause  the  words 
"Except  for  plans  submitted  under 
paragraph  (g)  of  in  lieu  of  the  words 
"Wherever  in";  by  adding  in  the  first 
sentence  of  pairagraph  (a)  of  the  clause 
between  the  reference  "FAR  52.219-9," 
and  the  word  "the"  the  word 
"whenever";  by  adding  in  the  first 
sentence  of  paragraph  (a)  of  the  clause 
between  the  word  "used"  and  the 
comma  the  words  "in  that  FAR  clause"; 
by  substituting  at  the  beginning  of  the 
last  sentence  of  paragraph  (a)  of  the 
clause  the  words  "A  list"  in  Ueu  of  the 
words  "Lists";  by  substituting  in  the  last 
sentence  of  paragraph  (a)  of  the  clause 
between  the  acronym  "HBCUs"  and  the 
word  "published"  the  word  "is"  in  Ueu. 
of  the  Words  "and  Mis  are";  and  by 
substituting  in  the  last  sentence  of 
paragraph  (a)  of  the  clause  between  the 
word  "and"  and  the  word  "available" 
the  word  "is"  is  Heu  of  the  word  "are". 
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38.  Section  252.219-7005  is  amended 
by  changing  the  date  of  the  provision  to 
read  "JUN  1988"  in  lieu  of  "FEB  1988"; 
and  by  revising  paragraphs  (b)  and  (c)  of 
the  provision  to  read  as  follows: 

252.219-7005    Small  disadvantaged 
buainaaa  concern  rapraaantation  (DoO  FAR 
Supplamant  deviation). 

(b)  Representation.  The  Offeror 
represents  that  its  qualifying  ownership 
falls  within  at  least  one  of  the  following 
categories  (oheck  the  applicable 
categories: 

Subcontinent  Asian  (Asian-Indian) 

American  (US  Citizen  with  origins  from 
India.  Pakistan.  Bangladesh,  or  Sri  Lanka) 

Asian-Pacific  American  (US  Citizen  with 

origins  from  )apan,  China,  the  Philippines, 
Vietnam.  Korea.  Samoa.  Guam.  U.S.  Trust 
Territory  of  the  Pacific  Islands.  Northern 
Mariana  Islands.  Laos,  Cambodia,  or 
Taiwan) 

Black  American  (US  Citizen) 

Hispanic  American  (US  Citizen  with 

origins  from  South  America.  Central 
America,  Mexico.  Cuba,  the  Dominican 
Republic.  Puerto  Rico,  Spain  or  Portugal) 

Native  American  (American  Indians. 

Eskimos,  Aleuts,  or  Native  Hawaiians) 

Individual/concern  currently  certified 

for  participation  in  the  Minority  Small 
Business  and  Capital  Ownership 
Development  Program  under  section  8(a)  of 
the  Small  Business  Act  (15  U.S.C  637(a]) 

Other  (In  addition  to  (cKl),  offeror  must 

complete  (c)(2)  l)eiow: 

(c)  Certification. 

(1)  The  Offeror  represents  and  certifies,  as 
part  of  its  offer  that  it  is 

,  is  not 

a  small  disadvantaged  business  concern. 

(2)  (Complete  only  if  item  (b)  above  is 
checked  "Other")  The  Offeror  represents  and 
certifies,  as  part  of  its  offer,  that  the  Small 
Business  Administration  (SBA)  has 

,  has  not 

made  a  determination  concerning  the 

Offeror's  status  as  a  small  disadvantaged 
business  concern.  If  the  SBA  has  made 
such  a  determination,  the  date  of  the 
determination  was 

. —  and  the  Offeror  certiries  that  it 


parenthetical  "(UNRESTRICTED)";  by 
changing  the  date  of  the  clause  to  read 
"JUN  1988"  in  Ueu  of  "FEB  1988';  and  by 
removing  at  the  end  of  paragraph  (a)  of 
the  clause  the  parenthetical  "(Date)".. 


was 


— ,  was  not 

-:_  found  by  the  SBA  to  be  socially  and 

economically  disadvantaged  as  a  result  of 

that  determination  and  that  no 

circumstances  have  changed  to  vary  that 

determination. 


252.219-7006    [AmandadJ 

39.  Section  252.219-7006  is  amended 
by  adding  the  date  "(FEB  1988) '  to 
ALTERNATE  1  following  the  text  of  the 
clause. 

252.219-7007    [Amandad] 

40.  Section  252.219-7007  is  amended 
by  removing  in  the  section  title  the 
parenthetical  "(unrestricted)";  by 
removing  in  the  title  of  the  clause  the 


252.219-7008    [Amandad] 

41.  Section  252.219-7008  is  amended, 
on  an  interim  basis,  by  removing  the 
text  and  marking  the  section 
"Reserved." 

42.  Section  252.219-70009  is  amended 
by  changing  the  date  of  the  clause  to 
read  "JUN  1988"  in  lieu  of  "FEB  1988 '; 
by  revising  paragraphs  (b)(1)  and  (b)(2); 
and  by  adding  paragraph  (e)  to  read  as 
follows: 

252.219-7009    Inoantlva  Program  for 
Sutteontracting  Witti  Small  and  SmaN 
DIaadvantagad  Buainaaa  Concama, 
Hiatorteany  Black  Coflagaa  and  Unlvaraitias 
and  Minority  Inatitutlona. 
*        »        *        *        • 

(b)  *  *  *■ 

(1)  Where  the  SDB/HBCU/MI  goal  in 
this  contract  is  less  than  five  percent 
(5%)  of  the  total  plaimed  subcontracting 
dollars  and  the  Contractor  both  exceeds 
its  SDB/HBCU/MI  goal  and  awards 
more  than  five  percent  (5%)  of  the  total 
actual  subcontracting  dollars  to  SDBs/ . 
HBCUs/MIs  in  performing  this  contract, 
the  Contractor  will  "receive  ten  percent 
(10%)  of  the  difference  between  the  total 
actual  dollar  amount  of  subcontracts 
awarded  to  SDBs/HBCUs/MIs  and  five 
percent  (5%)  of  total  actual 
subcontracting  dollars. 

(2)  Where  the  SDB/HBCU/MI  goal  in 
this  contract  is  equal  to  or  greater  than 
five  percent  (5%)  of  total  planned 
subcontracting  dollars  and  the 
Contractor  both  exceeds  its  SDB/ 
HBCU/MI  goal  and  awards  more  than 
five  percent  (5%)  of  total  actual 
subcontracting  dollars  to  SDBs/HBCUs/ 
Mis  in  performing  this  contract,  the 
Contractor  will  receive  ten  percent  (10%) 
of  the  difference  between  the  total 
actual  dollar  amount  of  subcontracts 
awarded  to  SDBs/HBCUs/MIs  and  the 
SDB/HBCU/MI  goal  amount. 
***** 

(e)  This  clause  is  not  effective  if  this 
contract  is  awarded  based  on  a 
subcontracting  plan  submitted  and 
approved  under  FAR  52.219-9.    - 
paragraph  (g). 


252.219-7010    [Amandad] 

43.  Section  252.219-7010  is  amended 
by  changing  the  date  of  the  clause  to 
read  "JUN  1988"  in  lieu  of  "FEB  1988 "; 
and  by  substituting  in  paragraph  (c)(2) 
the  words  "twenty-:five  thousand  dollars 
($25,000)"  in  lieii  of  the  words  "ten 
thousand  dollars  ($10,000)". 


44.  Section  252.226-7000  is  amended 
by  changing  the  date  of  the  clause  to 
read  "JUN  1988"  in  lieu  to  "FEB  1988"; 
and  by  revising  paragraph  (d)  of  the 
clause  \o  read  as  follows: 

252.226-7000  Notica  Of  total  aat-aalda  for 
HistoricaNy  Black  CoNagaa  and  UntvarsMaa 
and  Minority  Inabtutiona. 

•        *        «        •        * 

(d)  Agreement  An  HBCU/MI  submitting  an 
offer  in  its  own  name  agrees  that  at  least  fifty 
percent  (50%)  of  the  cost  of  contract 
performance  incurred  for  personnel  shall  be 
expended  for  employees  of  the  HBCU/MI. 

(End  of  clause) 

45.  Section  252.226-7001  is  added  to 
read  as  follows:  '  • 

2521226-7001    Historlcaly'Blacfc  CoMegaa 
and  UntvaraMaa/Mlnority  Inatltutiona 
Cartiflcatioa 

As  prescribed  in  226.7009.  insert  the 
following  clause: 

Historically  Black  Colleges  and  Universities/ 
Minority  institutions  Certification  (JUN  1988) 

(a)  Definitions. 

(1)  "Historically  Black  Colleges  and 
Universities  (HBCUs)"  means  institutions 
determined  by  the  Secretary  of  Education  to 
meet  the  requirements  of  34  CFR  Section 
606.2. 

(2)  "Minority  Institutions  (Mis)"  means 
institutions  meeting  the  requirements 
prescribed  by  the  Secretary  of  Education  at 
34  CFR  Section  607 J5.  The  terra  also  includes 
any  nonprofit  research  institution  that  was  an 
integral  part  of  an  Historically  Black  College 
or  University  before  November  14, 1988. 

(b)  Certification.  The  Offeror  represents 
and  certifies,  as  part  of  its  offer,  that  it  is  O  a 
Historically  Black  College  or  University  D  a 
Minority  Institution  as  defined  in  paragraph 
(a)  above  (check  applicable  box). 

Notification.  The  Offeror  agrees  to  notify 
the  Contracting  Officer  before  award  of  any 
changes  in  its  status  as  a  Historically  Black 
College  or  University  or  a  Minority 
Institution. 

(End  of  clause) 

[FR  Doc.  88-12822  Filed  6-3-88: 8:45  am] 
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49  CFR  Part*  209  and  252 

Federal  Acquisition  Regulation 
Supplament;  Intarmediate-ftange 
Nuclear  Forces  (INF)  Treaty 

agency:  Department  of  Defense  (DoD). 

action:  Interim  rule  and  request  for 
comments. 

SUMMAflv:  The  Defense  Acquisition 
Regulatory  (DAR)  Council  has  approved 
an  amendment  to  the  Defense  Federal 
Acquisition  Regulation  Supplement 
(DFARS)  to  prohibit  the  denial  of 
contract  or  subcontract  awards  in 
excess  of  $25,000  to  Defense  contractors 
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subject  to  on-site  inspection  under  the 
Intennediate-Range  Nuclear  Forces 
(INF)  Treaty  solely  or  in  part' because  of 
the  presence  of  Soviet  inspectors  at  the 
defense  contractor's  facility  unless  that 
decision  ia  reviewed  by  the  Senior 
Procurement  Executive  of  the  procuring 
Department  or  Agency  and  approved  by 
the  Under  Secretary  of  Defense  tot 
Acquisition. 

'OATC  June  3, 1988.  The  interim  rule  is 
effective  for  contracts  resulting  frcmi 
solicitations  issued  oa.or  after  June  3, 
1988.  Comments  received  by  July  2, 1988 
in  response  to  this  Notice  will  be 
considered  in  formulating  the  final  rule. 

AOMKSS:  Interested  parties  should 
submit  written  comments  to:  Defense 
Acquisition  Regulatory  Council,  ATTN: 
Mr.  Charles  W.  Uoyd.  Executive 
Secretary,  ODASD{P)/DARS.  c/o 
OU»3(A)  (M&RS),  Room  3D139.  Tlie 
Pentagon.  Washington.  DC  20301-3082. 
Please  cite  DAR  Case  88-54  in  all 
correspondence  rdated  to  this  issue. 

FOR  njRTHER  INFOflMATION  OONTACR 
Mr.  Chiles  W.  Lloyd.  Executive 
Secretary.  DAR  Council.  (202)  097-7286. 

SUPPUMEMTAirr  INFOmiATION:       1 

i 

A.  Badtground 

The  Secretary  of  Defense  has  directed 
thai  contractors  or  Mibcontractors  who 
are  subject  to  on-site  inspection  by  the 
Soviets  in  accordance  with  the  terms  of 
the  Intermediate-Range  Nuclear  Forces 
(INF)  Treaty,  must  be  treated  fairly  and 
equitably  in  the  award  of  contracts  or 
subcontracts. 

B.  Regnlatory  FlexibUity  Act 

This  rule  is  not  expected  to  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601  et  seq. 
because  only  a  very  small  number  of 
companies  will  be  affected.  An  initial 
regulatory  flexibility  analysis  has 
therefore  not  been  performed. 
Comments  are  invited  from  small 
businesses  and  other  interested  parties. 
Comments  from  small  entities 
concerning  the  affected  DFARS  Subpart 
will  also  be  considered  in  accordance 
with  Sedtion  610  of  the  Act.  Such 
comments  must  be  submitted  separately 
and  cite  DAR  Case  88-610D  in 
correspondence. 

C  Paperwork  l^eduction  Act 

The  interim  rule  does  not  impose 
information  collection  requirements 
within  the  meaning  of  the  Paperwork 
Reduction  Act  of  lOaa  44  U.S.C  3501  et 
seq..  and  OMB  approval  is  not  required 
pursuant  to  5  CFR  Part  1320. 


D.  Detanoiiiatian  to  lasoe  an  hitarias 
Regulatkn 

A  determination  has  been  made  under 
the  authority  of  the  Secretary  of  Defense 
to  issue  this  coverage  as  an  interim 
regulation.  This  action  is  necessary  to 
ensure  that  contractors  impacted  by  the 
INF  Treaty  are  treated  fairly  and 
equitably  in  the  award  of  contracts  and 
subcontracts. 

List  of  Sabiacta  in  4S  CFR  Parts  208  and 
252  , 

Government  procurement 
Charloa  W.  Lkiyd.       • 

Executive  Secretary,  Defense  Adquisition 
Regulatory  Council. 

Therefore,  48  CFR  Parts  209  and  252 
are  amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
Parts  209  and  252  continues  to  read  as 
follows: 

.  Authority:  5  U.S.C  301, 10  U.S.C  2202,  DoD 
Directive  5000.35,  and  DoD  FAR  Supplement 
201.301. 

PART  20»-CONTRACTOR 
QUALIFICATIONS 

2.  Section  200.103  is  amended  by 
adding  paragraph  (S-71],  to  read  as 
follows: 

200.103    PoNcy. 


(S-71)  Acquisitions  from  defense 
contractors  subject  to  on-site  inspection 
under  the" Intermediate-Range  Nuclear 
Force*  (INF)  treaty.  Contractors  and 
subcontractors  subject  to  on-site 
inspection  under  the  INF  Treaty  shall 
not  be  denied  contract  or  subcontract 
awards  solely  or  in  part  because  of  the 
presence  of  Soviet  inspectors  at  the 
contractors'  facilities  imless  this 
decision  is  reviewed  by  the  Senior 
Procurement  Executive  of  the  procuring 
Department  or  Agency  and  approved  by 
the  Under  Secretary  of  Defense  for 
Acquisition.  Contracting  officers  shall 
insert  the  contract  clause  at  252.209- 
7001  in  all  soUcitations  and  contracts  in 
excess  of  the  dollar  threshold  identified 
in  FAR  l3.0Qa 

PART  2S2— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

3.  Section  252.209-7001  is  added  to 
read  as  follows: 


252.209-7001 
contraclora  aubjact  to  otveHa  InapacMow 
undar  the  Intaiiiiatllils  nima  Nudaar 
Foreaa  (INF)  Treaty. 

As  prescribed  in  209.103(S-71),  insert 
the  following  clause: 


Acqiimioas  bmalUhnm  Coatractwa 
Su^JMl  to  OD-SttrlanMClkB  Undaf  tha 
IntaiiMdBato-BaDCS  Nudaar  Foicm  (P4F) 
TtMty  OuM  Ua^ 

(a)  The  Contractor  shall  act  deny 
subcontract  awards  under  this  contract  to 
defense  contrectora  subject  to  on-site 
inspection  tinder  tfie  !NP  Treaty  solely  or  in 
part  because  of  the  presence  of  Soviet 
inspectors  of  the  Defense  Contractor's  facility 
unless  the  decisioa  is  approved  by  the 
'Contracting  Officer. 

(b)  The  Contractor  shall  incorporate  this 
clause,  with  appropriate  changes  to  identify 
properly  the  contracting  parties,  including 
this  paragraph  (b),  in  all  solicitations  and 
contracts  in  excess  of  the  dollar  threshold 
identified  at  Federal  Acquisition  Regulation 
(FAR)  13.000. 

(End  of  clause.) 

[FR  Doc.  88-1 2620  Filed  -88: 8:45  am] 
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48  CFR  Parts  227  and  252 

Fadaral  AcquisWon  Ragulation 
Supplemant;  Patents,  Data  and 
CopyriQhts 

agency:  Department  of  Defense  (DoD). 
action:  Interim  rule:  correction. 

SUMUNARY:  This  document  corrects  an 
interim  rule  issuing  changes  to  the  DoD 
Federal  Acquisition  Regulation 
Supplement  (DFARS)  with  respect  to 
Patents,  Data,  and  Copyrights,  published 
in  the  Federal  Kagiater  on  April  1, 1988 
(53  FR  10780).  This  action  is  necessary 
to  make  corrections  to  the  coverage  in 
the  rule. 

FON  FUmNm  MFONMATION  CONTACT 

Mr.  Charies  W.  Uoyd,  Executive 
Secretary,  DAR  Council,  ODASD{P)/ 
DARa  c/o  OUSD(A)  (M&RS),  Room 
3D139,  The  Pentagon.  Washington,  DC 
20301-3062,  telephone  (202)  697-7266. 

Charles  W.  Uoyd. 

Executive  Secretary,'  Defense  Acquisition 

Regulatory  Council. 

Accordingly,  the  Department  ia 
correcting  48  CFR  Parts  227  and  252  as 
follows: 

PART  227— PATENTS,  DATA,  AND 
COPYRIGHTS 

1.  Subpart  227.4,  consisting  of  sections 
227.481  through  227.481-2.  is  correctly 
revised  to  read  as  follows: 

227.481    AcquisMton  of  rtgMa  hi  oompular 


227.4«1-1    PoNcy. 

(a)  The  Govemaient  shall  have 
unlimited  rights  in: 

(1)  Computer  aoftware  resulting  . 
directly  from  or  generated  as  part  of  the 


performance  of  experimental, 
developmental,  or  research  work 
specified  as  an  element  of  performance 
in  a  Government  contract  or 
subcontract; 

(2)  Computer  software  required  to  be 
originated  or  developed  under  a 
Government  contract,  or  generated  as  a 
necessary  part  of  performing  a  contract; 

(3)  Computer  data  bases,  prepared 
under  a  Government  contract,  consisting 
of  (i)  information  sup{^ed  by  the 
Government;  (ii)  information  in  which 
the  Government  has  unlimited  rights;  or 
(iii)  information  which  is  in  the  public 
domain; 

(4)  Computer  software  prepared  or  , 
required  to  be  delivered  under  this  or 
any  other  Government  contract  or 
subcontract  and  constituting  corrections 
or  changes  to  Government-furnished 
software:  or 

(5)  Computer  software  which  is  in  the 
public  domain  or  has  been  or  is 
normally  furnished  by  the  contractor  or 
subcontractor  without  restriction. 

(b)  When  the  Government  has 
unlimited  rights  in  computer  software  in . 
the  possession  of  a  contractor,  no 
payment  will  be  made  for  rights  of  use 
of  such  software  in  performance  of      « 
Government  contracts  or  for  the  later 
delivery  to  the  Government  of  such 
computer  software:  Provided,  however. 
That  the  contractor  shall  be  entitled  to 
compensation  for  converting  the 
software  into  the  prescribed  form  for 
reproduction  and  delivery  to  the 
Government 

(c)  It  is  Department  of  Defense  policy 
to  acquire  oiily  such  rights  to  use, 
duplicate,  and  disclose  computer 
software  developed  at  private  expense 
as  are  necessary  to  meet  Government 
needs.  Such  ri^ts  should  be  designed  to 
allow  the  Government  flexibility  while, 
at  the  same  time^  adequately  preserving 
the  rights  of  the  contractor.  Computer 
software  developed  at  private  expense 
may  be  purchased  or  leased. 
Restrictions  may  be  negotiated  with 
respect  to  the  right  of  the  Government  to 
use,  duplicate,  or  disclose  computer 
programs  or  computer  data  bases 
developed  at  private  expense.  As  a 
minimum,  howevei*.  the  Government 
shall  have  the  rights  provided  in  the 
de^ition  of  restricted  rights  in  section 
227.471. 

(d)  Patented  or  copyrighted  computer 
software  will  not  be  subject  to  any 
agreement  prohibithig  the  Government 
from  infringing  a  patent  or  copyright 
Title  28,  United  States  Code,  Section 
1498  provides  that  the  Government  is 
liable  (mly  for  reasonable  compensation 
for  use  of  a  patented  invention  or  for 
infringement  of  copyright.  However,  see 
section  227.7011. 


(e)  When  computer  software  is 
developed  at  private  expense  and 
acquired  with  restricted  rights,  the 
associated  computer  software 
documentation  will  be  acquired  with 
limited  rights  to  the  extent  provided  in 
the-definition  of  limited  rights  in  section 
227.471,  and  will  not  be  used  for 
preparing  the  same  or  similar  computer 
software. 

(f)  Commercial  computer  software  and 
related  doctimentation  developed  at 
private  expense  may  be  leased,  or  a 
license  to  use  may  be  purchased,  by  the 
Government  subject  to  the  restrictions 
in  paragraph  (c)(l)(ii)  of  the  clause  at 
252.227-7013,  Rights  in  Technical  Data 
and  Computer  Software. 

227.481-2   Procaduraa. 

(a)  Deviations.  All  requests  for 
deviations  from  this  section  227.481 
shall  be  submitted  to  the  DAR  Council 
in  accordance  with  the  procedures  in 
FAR  Action  1.404. 

(b)  General.  (1)  Except  as  provided  at 
252.227-7031,  Data  Requirements,  afly 
computer  program  or  computer  data 
base  to  be  acquired  under  a  contract 
shall  be  listed  on  the  Contract  Data 
Requirements  List  (DD  Form  1423).  Also, 
if  a  contract  requires  the  conversion  of 
data  to  machine-readable  form,  the 
editing  or  revision  of  existing  programs, 
or  the  preparation  of  computer  Software 
documentation,  the  products  of  this 
work,  if  required  to  be  delivered,  shall 
be  included  on  the  DD  Form  1423. 

(2)  The  clause  at  252.227-7013,  Rights 
in  Technical  Data  and  Computer 
Software,  shall  be  included  in  every 
contract  under  which  computer  software 
may  be  originated,  developed,  or 
delivered.  That  clause  establishes  the 
circumstances  under  which  the 
Government  secures  unlimited  rights  in 
both  technical  data  and  computer 
software,  limited  rights  in  technical 
data,  and  reistricted  rights  in  computer 
software.  In  negotiated  contracts  where 
the  clause  at  252.227-7013,  Rights  in 
Technical  Data  and  Computer  Software, 
is  required,  the  provision  at  252.227- 
7010,  Identification  of  Restricted  Rights 
Computer  Software,  shall  be  included  in 
the  solicitation. 

(3)  Contracts  under  which  computer 
software  developed  at  private  expense 
is  acquired  or  leased  shall  expUcitiy  set 
forth  the  rights  necessary  to  meet 
Government  needs  and  restrictions 
applicable  to  the  Government  as  to  use, 
duplication  and  disclosure  of  the 
software.  Thus,  for  example,  such 
software  may  be  needed,  or  the  owner  . 
of  such  software  will  only  sell  or  lease 
it  for  specific  or  limited  purposes  such 
as  for  internal  agency  use,  or  for  use  in  a 
specific  activity,  installation  or  service 


location.  In  any  event  the  contract  must 
clearly  define  any  restrictions  on  the 
right  of  the  Government  to  use  such 
computer  software,  but  such  restrictions 
will  be  acceptable  only  if  they  will 
permit  the  Government  to  fulfill  the 
need  for  which  such  software  is  being 
acquired.  The  recital  of  restrictions  may 
be  complete  within  itself  or  it  may 
reference  the  contractor's  license  or 
other  agreement  setting  forth 
restrictions.  If  referencing  is  employed,  a 
coi>y  of  the  license  or  agreement  must  be 
attached  to  the  contract.  The  minimun 
rights  are  provided  in  the  Rights  in 
Technical  Data  and  Computer  Software 
clause  at  252.227-7013,  and  need  not  be 
included  in  the  recital. 

(4)  When  computer  software 
developed  at  private  expense  is 
modified  or  enhanced  as  a  necessary 
part  of  performing  a  contract  only  that 
portion  of  the  resulting  product  in  which 
the  original  product  is  recognizable  will 
be  deemed  to  be  computer  software 
developed  at  private  expense  to  which 
restricted  rights  may  attach. 

(5)  The  scope  of  the  restriction  on  or, 
conversely,  the  scope  of  the  use  which 
the  Government  is  permitted  to  make  of 
such  software  shall  be  taken  into 
account  when  determining  the 
reasonableness  of  the  contract  price  for 
the  computer  software. 

(c)  Computer  software  subject  to 
restricted  rights.  (1)  Because  of  the 
widely-varying  restrictions  which  are 
likely  to  be  encountered  in  the  purchase 
or  lease  of  computer  software  developed 
at  private  expense,  a  standard  recital 
setting  forth  specific  restrictions  and 
rights  suitable  for  all  cases  is  not 
feasible.  If  the  standard  set  of 
restrictions  and  rights  set  forth  in 
paragraph  227.481-1(1)  for  commercial 
computer  software  is  not  appropriate, 
persoimel  are  urged  to  consult  counsel 
in  any  case  in  which  the  proposed 
contractor  requests  the  Ciovernment  to 
accept  other  restrictions  on  the  use  of 
such  software. 

(2)  To  apprise  user  personnel  of  the 
restrictions  on  use,  duplication  or 
disclosiue  agreed  to  by  the  Govenmient 
with  respect  to  such  software  sold  or 
leased  to  the  Government  the 
contractor  is  required  to  place  the 
following  legend  on  such  software: 

Restricted  Ri^ts  Legend 

Use,  duplication  or  disclosure  is  subject  to 

restrictions  stated  in  Contract  No 

with (Name  of  Contractor). 

For  commercial  computer  software  and 
documentation,  the  contract  number 
may  be  omitted  and  replaced  by 
"paragraph  (c)(l)(ii)  of  the  Rights  in 
Technical  Data  and  Computer  Software 
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dauae  at  281.227-7013".  aod  the 
contraetor't  addreas  added.  The 
Govemraent  shall  include  the  same 
restrictive  markings  on  all  its 
reproducUoos  of  the  computer  software 
unless  the  Government  cancels  such 
markings  pursuant  to  the  procedures  in 
227.473-4(c). 

(3)  A  statement  setting  forth  the. 
restrictions  imposed  on  the  Government 
to  use,  duplicate,  and  disclose  conqniter 
software  subject  to  restricted  ri^ts  is 
required  to  be  prominently  displayed  in 
human-readable  form  in  the  computer 
software  documentation.  The  reference 
to  the  Ri^ts  in  Technical  Data  and 
Computer  Software  clause  in  the 
Restricted  Rights  Legend  on  commercial 
computer  software  and  doeunentation 
satisfies  this  requirement 

(4)  Except  as  provided  in  paragraph 
(b)  above,  computer  programs,  computer 
data  bases,  and  computer  software 
documentation  delivered  to  the 
Government  pursuant  to  a  contract 
requirement  must  be  identified  with  the 
number  of  the  prime  contract  and  the 
name  of  the  contractor. 

(5)  All  maridngs  (notice,  legends, 
identifications,  eta),  concenung 
restrictions  on  the  use,  duplication,  or 
disclosure  of  computer  software 
required  or  autluHized  by  the  terms  of 
the  contract  under  which  delivery  it 
made  are  required  to  be  in  human- 
readaUe  feran  that  can  be  readily  and 
visually  perceived  and.  in  addition  may 
be  in  madiine-readable  fom  as 
appropriate  and  feasible  under  the 
drcnmstances.  Such  markings  shall  be 
affixed  by  the  contractor  to  the 
compater  software  prior  to  dehvery  of 
the  software  to  the  Govenrnient 

(6)  The  human-readable  maikings  may 
be  applied  to  card  dedcs,  magnetic  tape 
reds,  or  disc  packs.  This  may  be.  in  the 
case  (rf  a  card  deck,  on  a  notice  card 
even  though  the  cards  of  the  deck  do  not 
contain  printed  nuterial:  in  the  case  of  a 
card  dedi  packaged  in  a  container 
intended  as  a  permanent  receptacle  for 
the  cards,  on  the  container,  in  the  case 
of  a  tape,  on  the  tape  reel  or  on  the 
surface  of  the  leader  and  trailer  of  the 
tape:  ajod  in  the  case  of  a  disc  pack,  on 
the  hub  of  the  disc. 

[d]  Unmarked  or  Improperly  Marked 
Computer  Software.  (1)  No  restrictive 
markings  shall  be  placed  upon  computer 
software  unless  restrictions  are  set  forth 
in  the  contract  prior  to  delivery  of  the 
software.  Copyright  notices  as  specified 
in  Htle  17.  United  States  Code,  Sections 
401  and  402  are  not  considered 
"restrictive  markings".  The  Government 
may  require  the  contractor  to  identify 
the  contractual  provision  setting  forth 
such  restrictions  before  accepting 
computer  software  with  restrictive 


markings.  If  computer  software  is 
received  «irith  restrictive  markings,  and 
there  is  a  question  whether  it  is 
authorized  by  the  contract  to  be 
furnished  with  restricted  rights,  it  shall 
be  used  sub|ect  to  the  asserted 
restrictioiis  pending  written  inquiry  to 
the  Qontractor.  If  no  response  to  an 
inqt^ry  has  been  received  within  60 
days,  or  if  the  response  fails  to  identify 
the  restrictions  set  forth  in  the  contract, 
the  cognizant  Government  personnel 
shall  cancel  or  ignore  the  markings, 
notify  the  contractor  accordingly  in 
writing,  and  thereafter  use  the  software 
with  imlimited  rights. 

(2)  Computer  software  received 
without  a  restrictive  legend  shall  be 
deemed  to  have  been  furnished  with 
unlimited  rights.  However,  the 
contractor  may  request  permission  to 
place  restrictive  maridngs  on  such 
software  at  its  own  expense,  and  the 
Government  may  so  permit,  if  the 
contractor  establishes  that  the  markings 
are  authorized  by  the  contract  and 
demonstrates  the  the  omission  was 
inadvertent  Paihure  of  the  contractor  to 
mark  such  computer  software  prior  to 
delivery  to  the  Government  ^11  relieve 
the  Government  of  habilify  for  any  use, 
duplication  or  disclosure  of  such 
computer  software. 

(3)  If  computer  software  authorized  by 
the  contract  to  be  furnished  with 
restrictions  is  received  with  restrictive 
markings  not  in  the  form  prescribed  by 
the  contract  the  software  should  be 
used  in  accordance  with  the  restrictions 
provided  for  in  the  contract  and  the . 
contractor  shall  be  required  by  Written 
notice  to  correct  the  markings  to 
cbnform  with  those  specified  in  the 
contract.  If  the  contractor  fails  to  correct 
the  markings  within  60  days  after  notice. 
Government  personnel  may  correct  die 
markings,  and  so  notify  the  contractor. 

PARTIS2-S0UCITAT10N 
PROVISIONS  AND  CONTRACT 
CLAUSES 

2S2.2tT-7ei3    ICerrodedl 

2.  Section  252.227-7013  is  corrected  by 
substituting  in  the  introductory  text 
between  the  word  "at"  and  the  word 
"insert"  the  references  "227.473-l(e}. 
227.479(d),  and  227.4ei-2(bM2)."  in  Heu 
of  the  references  ~227.472-8(e)  and 
227.479(d).". 

(FR  Doc.  e«-l2B21  Filed  6-3-B8: 8:45  am] 
muMta  coot  Mw-4ym 


DEPARTMENT  OF  COMMERCE 

National  OoMMic  and  Atmocphorie 
Administrattoa 

50  CFR  Part  663 

Pacific  Coast  Qroundfiah  Fishery 

AOCNCV:  National  Marine  Fisheries 
Service  (NhffS).  NOAA,  Commerce. 
action:  Notice  of  approval  of  an    • 
amendment  to  a  fishery  management 
plan.       _^___^ 

SUMMART:  NOAA  jmnounces  the 
approval  of  Amendment  3  to  the  Fishery 
Management  Plan  for  Pacific  Coast 
Gromtdfish  (FMP).  The  amendment 
addresses  issues  of  habitat  and  vessel 
access  and  is  intended  to  conform  with 
changes  in  the  Magnnson  Fishery 
Conservation  and  Management  Act    • 
which  were  implemented  in  1986. 
EFFECTIVE  DATE:  )une  3, 1988. 
AODNESSCS:  Information  relevant  to  this 
notice  has  been  compiled  ia  aggregate 
form  and  is  available  for  public  review 
during  business  hours  at  the  Office  of 
the  NMFS  Northwest  Regional  Director 
(Northwest  Region.  NMFS.7600  Sand 
Point  Way  NR.  BIN  ClSTOa  SeatUe,  WA 
98115-0070). 

FOn  FUMTHER  MFOflMATION  CONTACT: 
William  L  Robinson.  200-626-6140,  or 
Rodney  R.  Mclmiis.  213-514-6199. 
SUPfLSMEMTARV  MFONMATION:  The  FMP 
was  prepared  by  the  Pacific  Fishery 
Management  Council  (Council),  and 
approved  by  the  Secretary  of  Commerce 
(Secretary]  on  January  4. 1962.  Since 
then,  the  FMP  has  been  amended  twice 
with  implementing  regulations  at  50  CFR 
Part  663. 

A 1966  amendment  (Pub.  L  99-659)  to 
the  Magnuson  Act  requires  that  any 
FMP  amendment  occurring  after  January 
1, 1987,  must  (1)  include  readily 
available  information  regarding  the 
significance  of  habitat  to  the  fishery  and 
assessment  of  the  effects  that  changes  to 
that  habitat  may  have  upon  the  fishery; 
and  (2)  consider  and  provide  for 
.  temporary  adjustments,  after 
consultation  with  the  Coast  Guard  and 
persons  utilizing  the  fishery,  regarding 
access  to  the  fi^ry  for  vessels 
otherwise  prevented  from  harvesting 
because  of  weather  or  other  ocean 
conditions  affecting  the  safety  of 
vessels. 

Under  that  Magnuson  Act  . 
amendment  Ammdment  3  to  the  FMP 
includes  (1)  an  expanded  description  of 
habitat  to  be  appended  to  the  FMP:  and 
(2)  a  description  of  current  procedures 
for  considering  temporary  access  by 
vessels  denied  harvest  opportunity  l^ 
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unsafe  weather  or  oceaa  eipdideas  for 
incorporation  in  the  FMP.  No  regulatory 
changes  are  needed  to  meet  the 
Mamuson  Act  requirunent 

.The  Council^submitted  Amendment  3 
for  review  by  the  Secretary  on  February 
1, 1988.  The  Secretaiy  filed  a  Notice  of 
Avaifabifify  (5)  FR  3225,  Febraary  4. 
1968/,  (BiBouiuiaa  a  public  comment 
period  vntfl  Mardrai,  19Bft  One 
comment  was  received  frtmi  the  U.S. 
Coast  Guard.  Comme/rl'TlieU.S.  Coast 
Guard  stated  its  piefrfieiite  for  an  option 
wMch  would  bare  eodffied  the  Cotmcif  s 
current  practice  ot  considering  vessel 
safetyAaccess  tssaes  and  con^ting  with 
the  U.S.  Coast  Goaid.  Response: 
Although  Ae  Councfl  did  not  dioose  this 
optfoB,  NOAA  believes  that  the 
concenu  of  the-U.S.  Coast  Gond  are 
adequately  addressed  under  current 
practices,  codifying  such  procedures  is 
not  necessary  and  die  Council  will 
continue  fo  seek  advice  of  the  U.S. 


Coast  Guard  on  vessel  safefy/access 
considerations. 

Because  Amendment  3  has  no 
implementing  regulations, 
determinations  under  die  Regulatory 
Flexibilify  Act  and  Executive  Order 
12291  are  not  required.  The  Paperwork 
Reduction  Act  does  not  appfy  since 
neither  an  infonsation  coHectiDn  nor  a 
recordkeeping  requirement  is  included 
in  the  amendment. 

NOAA  determined  that  the 
amendment  is  consistent  to  the 
maxiiBun  extent  pncttcafake  with  lint 
approved  coastal  lone  Baaagemeat 
programs  of  Wsshingtan.  Or^on.  tad 
CaUfomia.  None  of  the  States 
commented  that  (tds  amenchnent  was 
inconsistent  with  its  coastal  zone 
management  program. 

An  environmental  assessment 
prepared  by  the  Council  conchided  that 
the  envinmmental  impacts  are  positive 
and  sfight  and  that  none  would 


significaatty  afiect  the  qoaif  fy  of  die 
human  environment  Thie  Assistnt 
Administrator  for  Fisheries,  NOAA.  has 
made  a  finding  of  no  significant  impact 
under  the  National  Environmental  Policy 
Act. 

llie  SecretMy  approved  Amendment  3 
on  May  5, 1966;  and  deteimined  that  it  is 
consistent  widi  die  Magntison  Act  and 
other  applicable  law.  Therefore,  NOAA 
issues  diis  notice  announcing  approval 
of  Amendment  3  to  die  FMP. 

List  of  Subjects  in  50  CFR  Part  663 

Fisheries,  Fishing. 

(16U.S.C.1801e/se9.] 
Dated  May  31. 19e& 
James  E.  Douglas,  Jr., 

Acting  AsaJstant  Administrator  for  Ftsheriea, 
National  Marine  Fisheries  Service. 
[FR  Doc  8B-12S64  Paed  e-S-SB:  8:45  am) 
BiuJNO  cooe  SSW-tl-M 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  puMc  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  the  final 
njles. 


DEPARTMEMT  OF  AGRICULTURE 

Federal  Grain  lnsp«ction  S«rvic« 

7CFRPart68 

Umtad  States  Standards  for  Lentils 

agency:  Federal  Grain  Inspection 
Service,  USDA.> 


ACTION:  Proposed  rule. 


summary:  The  Federal  Grain  Inspection 
Service  (FGIS  or  Service)  is  proposing  to 
revise  the  United  States  Standards  for 
Lentils  to  incldde  a  U.S.  No.  3  Lentil 
grade  designation.  The  new  grade  level 
is  being  established  to  bring  the  U.S. 
lentil  standards  in  line  with  standards 
used  by  major  lentil  exporters  in  the 
worid  market. 

date:  Comments  must  be  submitted  on 
or  before  June  21, 1988. 

ADDRESS:  Comments  must  be  submitted 
in  writing  to  Lewis  Lebakken,  Jr.,   • 
Resources  Management  Division.  USDA, 
FGIS.  Room  0628  South  Building.  P.O. 
Box  96454.  Washington,  DC  20090-6454. 

Telemail  users  may  respond  to 
[IRSTAFF/FGIS/USDA]  telemail.  Telex 
users  may  respond  as  follows:  To:  Lewis 
Lebakken  Jr.,  TLX:  7607351.  ANS:FGIS 
UC.      •  I 


'  The  authority  to  exercise  the  functions  of  the 
Secretary  of  Agriculture  contained  in  the 
Agricultural  Marketing  Act  of  1946.  as  amended  (7 
U  S.C.  1621-1627),  concerning  inspections  and 
standardization  activities  related  to  grain  and 
similar  commodiiies  and  products  thereof  has  been 
delegated  to  the  Administrator.  Federal  Grain 
Inspection  Service  (7  U.S.C  75a:  7  CFR  aas). 


All  comments  received  will  be  made 
available  for  public  inspection  at  Room 
0628  South  Building.  1400  Independence 
Avenue  SW.,  Washington.  DC,  20250 
during  regular  business  hours  (7  CFR 
1.27(b)). 

FOR  RIRTHfR  WfOIMIATION  CONTACT: 

Lewis  Lebakken,  Jr.,  address  as  .above, 
telephone  (202)  475-3428. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12291 

This  proposed  rule  has  been  issued  in 
conformance  with  Executive  Order 
12291  and  Departmental  Regulation 
1512-1.  This  action  has  been  classified 
as  nonmajor  because  it  does  not  meet 
the  criteria  for  a  major  regulation 
estabUshed  in  the  Otder. 

Regulatory  Flexibility  Act  Certification 

W.  Kh-k  Miller.  Administrator,  FGIS, 
has  determined  that  this  proposed  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  because  those  persons  that 
apply  the  standards  and  most  users  of 
the  inspection  service  do  not  meet  the 
requirements  for  small  entities  as 
defined  in  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  aeq.).  Further,  the 
standards  are  applied  equally  to  all 
entities. 

Proposed  Action 

The  American  Dry  Pea  and  Lentil 
Association  (ADPLA),  which  represents 
the  majority  of  those  persons  using  the 
United  States  lentil  standards,  has 
proposed  that  an  additional  grade  be 
added  to  the  current  lentil  standards. 
Currently,  U.S.  competitors  in  the  lentil 
market  are  effectively  selling  on  the 
world  market,  a  quality  lentil  slightly 
below  the  current  U.S.  No.  2  grade.  The 
Canadians,  for  example,  label  this 
quality  as  a  Number  3  Canada  Lentil. 
Under  the  U.S.  standards,  the  same 
quality  is  labeled  U.S.  Sample  grade.  In 


order  to  effectively  compete  in  the  world 
market.  ADPLA  has  requested  that  FGIS 
establish  a  U.S.  No.  3  Lentil  grade. 
ADPLA  has  recommended  that  the 
maximunf  amount  of  defective  lentils 
total,  heat  damaged  lentils  and  skinned 
lentils  be  set  at  5i)  percent.  1.0  percent 
and  10.0  percent  respectively.  Skinned 
lentils  result  from  handling  and  heat- 
damaged  lentils  may  occur  through 
drying  at  too  high  of  a  temperature  or 
during  storage.  All  other  limits  would 
remain  the  same  as  the  limits  for  U.S. 
No.  2  lentils. 

The  ADPLA  requested  that  the  change 
be  effective  by  August  1, 1988,  so  that 
the  grade  designation  can  be  used  to 
market  the  1988  lentil  crop.  Accordingly, 
a  15  day  comment  period  is  deemed 
adequate  in  order  to  have  new 
standards,  if  adopted,  in  effect  at  the 
beginning  of  the  crop  year  to  facilitate 
the  marketing  of  lentils. 

List  of  Subjects  in  7  CFR  Part  68 

Administrative  practice  and 
procedure.  Agricultural  commodities. 
Lentils. 

For  reasons  set  forth  in  the  preamble, 
7  CFR  Part  68  is  proposed  to  be 
amended  as  follows: 

PART  68— REGULATIONS  AND 
STANDARDS  FOR  INSPECTION  AND 
CETIFICATION  OF  CERTAIN 
AGRICULTURAL  COMMODITIES  AND 
THEIR  PRODUCTS 

Subpart  H— United  States  Standards 
for  Lentils 

1.  The  authority  citation  for  Part  68 
continues  to  read  as  follows: 

Authority:  Sees.  202-208, 80  Stat.  It)87,  as 
amended  (7  U.S.C.  1621  et  seq.). 

2.  Section  66.607  Grades  and  grade 
requirements  for  dockage-free  lentils,  is 
revised  and  an  undesignated  center 
heading  is  added  preceding  the  section, 
to  read  as  follows: 
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Grades.  Grade  ffeqiilremwti,  and  Giade  Desimatian 


§68.817 


tor  dockage-liee  I 


tfSMOS.) 


MwinRufn 


erad» 


Foreign  materiaf 


Total  (percent) 


dvnMed 
ipeKanQ 


(pereent) 


Total  (percent) 


Stones_ 
ftiercefity 


SkMvied  lenlllt 


Mmimun) 

re<)uiremeats— 

colof 


U.S.  Na  1 .. 
U.S.M».». 
U.S.  Na  3.. 


3.5 
5.0 


(StOoJiotmMinw 

(b)  Contain  more  tttan  \AS> 
oonwnerciany  obtectionable  odor  or 

(c)  Am  materially  weatt>ered,  heating  or  distinctiy  low  quality. 


(U  ft2  0:2  at  O    Good 

018  0.5  0.5  0.2  7.0    Fair. 

0.8  1.0  0.5  0.2  10J>    F*. 

tJ.&  Sample  GnOm  U.&  Sample  lyade  sttalt  Iw  tontK  wttich— 
(Of  tw  gndaa  US.  1.  2.  or  3;  or 
pereen*  moialure,  Kve  vraevUs  or  ottwr  Kve  Insects,  roalal  tagmenK.  broken  glass. 


or  a 


Date:  May  3. 1966. 
W.  Kiik  ftflner. 

Administrator. 

[PR  Doc.  88-12486  Filed  6-3-88;  8:45  am] 
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FARM  CREDIT  ADMIMSTTIATION 
1»  CFR  Pwts  n  1, 612;  618  and  620 


Admlnlelrstlow;  Oswerai  Provisions; 
DIsdosMrs  to  Ghareheldet  i 

AOENCV:Farm  Credit  Administration. 
action:  Proposed  Rule. 


r:  The  Farm  Credit 
Admmifltration  (PCA),  by  the  Farm 
Credit  Administration  Board  (Board), 
publishes  for  comment  proposed 
ainendnmts  to  Parts  611. 612. 618,  and 
620  to  implement  changes  made 
necessary  as  a  result  of  enactment  of  the 
Agricultural  Credit  Act  of  1987  (1987 
Adt).  Pab.  L 100-233.  The  proposed 
amendments  to  Part  611  and  618  are 
conformmg  changes  which  imfrfement 
the  statutory  amendments  that 
eliminated  the  Farm  Credit  District 
boards.  Other  proposed  amendments  to 
Part  611  would  add  regalations 
regarding  eligibility  of  candidates  for 
bank  and  association  director  positions; 
standards  for  die  election  process; 
mergers  of  banks;  stockholder 
reconsideration  of  previously  approved 
mergers;  contents  of  discloeure 
statements  in  connectiOB  with  transfers 
of  Federal  land  bank  leiiding  anthcnities 
to  Federal  land  bank  associations;  other 
proceduxes  and  provisions  for  disclosure 
requirements  relating  to  mergers  and 
reorganizstions.  Finelly.  regulations  are 
proposed  for  addUiim  to  Part  620 
regarding  diadomire  requirements  for 
candidates  far  Bank  directors. 
oate:  Written  connnents  are  due  on  or 
before  Joly  •.  198& 
ADonesscs:  Submit  comments  (in 
triplicate)  in  writing  to  Anne  E.  Dewey, 
General  Counsel,  Farm  Credit 


Administration,  1501  Farm  Credit  Drive, 
McLean,  Virginia  22102-5090.  Copies  of 
all  communications  received  will  be 
available  for  examination  by  interested 
partly  in  die  Office  of  General  Counsel 
Fans  Credit  Administration. 


FOR  RKTMOI  MFOMUmON  contact: 

James  F.  Tides,  Assistant  Chief. 
Financial  Analysis  and  Standards 
Division.  Farm  Credit  Administration, 
1501  Farm  Credit  EMve,  McLean,  VA 
22302-5000,(703)863-4^5, 
or    . 

Gary  L  Norton,  Senior  Attorney,  Office 
of  General  Counsel.  Farm  Credit 
Administration.  1501  Farm  Credit 
Drive.  McLean.  VA  22102-509a  (703) 
883-402a  TDD  (703)  883-4444. 

SUPPI.EMCNTWIV  mronauTiON:  The  1987 
Act  estabHdied  new  authorities  and 
reqtHrematts  relatiiq  to  the  organization 
of  Farm  Credit  System  (System) 
institutions.  The  1987  Act:  (1)  Requires 
the  merger  or  consolidation  of  the 
Federal  land  benks  and  Federal 
intermediate  cretfit  beidcs  in  each 
district  (2)  requires  a  stockholder  vote 
on  the  merger  or  consolidation  of 
Federal  land  bank  associations  and 
production  credit  associations  that 
share  substantially  the  same 
geographical  territory;  (3)  mandates 
stockholder  rotes  on  a  proposal  to 
consolidate  the  banks  for  cooperatives, 
and  on  a  proposal  to  consolidate  the 
twelve  Farm  Cretfit  districts  into  no  less 
than  six  banks;  (4)  provides  for  the 
petitioning  by  association  stockholders 
to  reconsider  association  mergers 
completed  between  December  23. 1985 
and  January  6. 1988,  or  to  seek  a  transfer 
of  territory  to  an  adjoining  (fistrict;  (5) 
permits  the  merger  or  consolidation  of 
banks  in  a  district  into  one  bank. 

The  1987  Act  requires  the  FCA  to 
issue  regulations  to  implement  the  new 
or  amended  ieorganlzation  authorities 
contained  in  the  Act.  To  prepare  for  the 
issuance  of  proposed  regulations,  the 
FCA  published  an  Advance  Notice  of 
Proposed  Rulemaking  (ANPRM)  on 


February  16. 1988.  (53  FR  4416) 
requesting  comment  on  the 
implementation  of  the  new 
reorganization  authorities  of  System 
institutions  and  on  the  election  of 
individuab  to  the  boards  of  directors  'of 
the  newly  established  or  authorized 
System  institutions.  The  comment 
period  closed  March  1. 1968. 

Comments  were  received  from  the 
Farm  Credit  Corporation  of  America 
(FCCA)  oo  behalf  of  tiie  37  Farm  CredH 
banks,  several  individual  Farm  Credit 
banks,  a  number  of  production  credit 
associations  and  Federal  land  bank 
associations,  a  west  coast  growers'  " 
cooperative,  and  the  counsel  for  the 
Special  Committee  on  Bank  for 
Cooperatives  Structure  (established  in 
accordance  with  section  413  of  the  1987 
Act).  All  <tf  the  connnents  were 
analyzed  and  taken  into  consideration 
in  the  development  of  the  proposed 
regulations. 

I.  BledioB  of  Directors  and  Candidate 
Disdosure  StateBeats 

•The  FCA  received  comments  from  the 
FCCA  and  diree  Farm  Credit  banks  and 
associations  regarding  the  need  for 
regulatiens  addressing  the  elections  of 
the  board  of  directors  of  a  consolidated 
bank  for  cooperatives  and  the  board  of 
directors  of  an  Agricultural  Credit  Bank, 
created  by  merger  (^  a  Farm  Credit  Bank 
and  a  bank  for  cooperatives.  A  majority 
of  iiie  respondents  indicated  that 
regtihitions  governing  the  nomination 
and  elections  of  boards  of  directors 
were  not  needed. 

The  1987  Act  deleted  Farm  Credit  Act 
of  1971,  as  amended  (1971  Act]  sections 
5.1  through  5.6  which  governed  the 
nomination  and  election  of  Farm  Credit 
District  Boards  in  connection  with  the 
creation  of  a  separate  board  for  each 
bank.  The  deletion  of  these  secti'ons  also 
eliminated  the  FCA's  responsibility  and 
authority  to  conduct  polls  for  the 
nomination  and  election  of  individuals 
to  district  and  association  boards  of 
directors.  The  1987  Act  provided  that 
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policies  governing  the  nomination  and 
election  of  directors  should  be  detailed 
in  the  bylaws  of  the  institutions,  which 
would  be  subject  to  the  FCA's 
regulation.  In  addition,  new  sections  7.1 
and  3.21  require  the  FCA  to  regulate  the 
conduct  of  elections  for  the  boards  of 
Agricultural  Credit  Banks,  formed  by  the 
merger  of  a  Farm  Credit  Bank  and  bank 
for  cooperatives,  and  elections  for  the 
board  of  a  consolidated  bank  for      J 
cooperatives.  ! 

In  accordance  with  these  general  and 
specific  authorities,  the  FCA  has 
proposed  regulations  that  would. 
establish  fundamental  eligibility 
requirements  for  membership  on  all 
bank  and  association  boards  based  on 
safety  and  soundness  considerations, 
and  require  each  bank  and  association 
to  adopt  policies  and  procedures  to 
ensure  impartiality,  confidentiality,  and 
security  in  the  election  of  directors. 

The  proposed  regulation  at  12  CFR 
611.310  is  based  in  part  on  provisions 
previously  contained  in  sections  5.1  to 
5.6  of  the  1971  Act  and  would  provide 
for  a  one-year  period  between  service 
by  any  person  as  director  and  employee 
of  any  bank  or  association  in  order  to 
maintain  clear  and  separate 
accountability  of  the  policy  and        { 
management  functions  and  require  tKe 
termination  of  service  of  a  bank  or 
association  director  when  continued 
service  is  clearly  incompatible  with  the 
integrity  and  reputation  of  the  | 

institution. 

The  proposed  regulation  at  12  CFR 
611.320  would  incorporate  the  provisions 
of  12  CFR  612.2200  which  prohibit 
participation  in  director  elections  by 
bank  and  association  employees  and 
would  provide  for  equal  access  to  bank 
or  association  property,  facilities,  and 
resources  to  all  declared  candidates,  if 
such  access  is  provided  to  one 
candidate.  Also,  the  regulation  would 
provide  for  distribution  or  mailing  of 
candidate  biographical  information  in  a 
standard  format 

New  section  4.20  of  the  1971  Act 
prohibits  the  use  of  signed  ballots  in 
elections  for  di{«ctors  of  System 
institutions.  The  proposed  regulation  at 
12  CFR  611.330  would  address  this  new 
prohibition  by  requiring  bank  and 
association  policies  and  procedures  to 
protect  the  confidentiality  of 
stockholders'  identity  and  votes.  The 
proposed  regulation  contains  an 
exception  to  this  general  requirement  to 
enable*institution8  to  identify  the  voting 
strength  of  a  ballot  or  proxy  when  that 
type  of  voting  is  provided  for  in  the 
bylaws  or  required  in  the  Act.  These; 
records  would  be  available  for  review 
by  the  FCA  through  its  examination 
authorities. 


Proposed  regulations  at  12  CFR  620.30, 
620.31, 620.32  establish  disclosure 
requirements  for  bank  director 
candidates  consistent  with  the 
disclosure  requirements  for  association 
director  candidates.  To  accommodate 
the  differences  between  bank  and 
association  election  scheduling,  the 
proposed  regulations  for  banks  do  not 
require  these  disclosures  to  be  provided 
in  connection  with  an  annual  meeting, 
as  is  the  case  for  associations.  The 
proposed  regulations  would  require 
banks  to  adopt  poHcies  and  procedures 
to  assure  that  a  disclosure  statement  is 
prepared  by  each  candidate  for  bank 
director  and  require  such  statements  to 
be  mailed  with  the  balloting  materials. 

II.  Transfers  of  Lending  Authorities 

New  section  7.6  of  the  1971  Act 
provides  for  the  transfer  of  lending 
authorities  from  a  Federal  land  bank  (or 
a  merged  bank  having  a  Federal  land 
bank  as  one  of  its  constituents)  to  the 
Federal  land  bank  associations  in  its 
district  This  section  also  contains  a 
provision  which  provides  for  the 
automatic  transfer  of  direct  lending 
authority  from  a  Federal  land  bank  to 
any  association  in  the  district  created  by 
the  merger  of  a  Federal  land  bank 
association  and  a  production  credit 
association. 

The  FCA  received  comments  from  the 
FCCA  and  seven  Farm  Credit  banks  and 
associations  regarding  the  transfer  of 
lending  authorities.  Six  of  the 
respondents  indicated  that  a  transfer 
should  not  be  approved  if  the  need  for 
financial  assistance  was  thereby 
increased.  Several  conunentators 
expressed  a  concern  that  the  flexibility 
for  staggered  or  phased-in  transfers 
should  be  maintained  and  that  technical 
assistcuice  agreements  between  the 
bank  and  associations  should  be 
allowed.  A  majority  of  respondents 
indicated  that  regulations  are  needed  to 
ensure  the  safe  and  soiuid  delivery  of 
credit  to  the  member-borrowers  of  the 
banks  and  associations  involved  in 
assignments  or  transfers  of  lending 
authorities. 

The  proposed  regulations  at  12  CFR 
611.500  through  611.525  would  establish 
the  manner  in  which  the  statutorily 
required  approvals  of  stockholders, 
affiliated  banks,  and  the  FCA  are 
obtained  in  connection  with  a  transfer 
of  lending  authority.  The  regulations 
specify  the  procedures  and  disclosures 
requirements  for  transfers  of  lending 
authorities  that  are  similar  to  the 
regulations  for  other  association 
disclosures  requiring  stockholder  vote. 
To  preserve  the  totality  of 
circumstances  involved  in  any  proposed 
transfer,  the  regulations  do  not  contain 


specific  eligibility  criteria  for  approval, 
such  as  minimum  capital  ratios.  The 
regulations  provide  for  an 
administrative  review  by  the  FCA, 
which  would  evaluate  the  proposed 
assignment  or  transfer  from  a  safety  and 
soundness  standpoint  Under  the 
regulations  FCA  could  deny  a  request 
for  cause  provided  that  the  reasons  for 
denial  are  fully  explained. 

m.  Special  Reconsideration  of  Mergers 

'  The  FCA  received  comments  from  the 
TCCA  and  six  banks  and  associations 
regarding  new  section  7.9  of  the  1971 
Act  which  provides  for  the 
reconsideration  and  possible  dissolution 
of  mergers  that  occurred  after  December 
23, 1985,  but  before  January  5, 1988.  Half 
of  the  respondents  stated  that  there  was 
a  need  for  regulations  that  protected  the 
rights  and  interests  of  the  stockholders 
of  each  association  involved  in  any 
reorganization. 

A  majority  of  the  respondents 
believed  that  the  FCA  should  not 
approve  a  reorganization  which  resulted 
in  associations  that  would  be  clearly 
nonviable  or  would  require  additional 
financial  assistance  from  the  System. 
Other  commentators' supported  the  need 
for  regulations  to  ensure  the  safety  and 
soundness  of  any  institution  that  may 
result  from  a  reorganization  and  that  ■ 
would  require  the  institution  to  meet 
minimum  capital  adequacy  standards. 
Several  respondents  stated  that  full 
disclosure  similar  to  that  required  for 
association  mergers,  should  be  required 
in  the  petition  process  so  that 
stockholders  would  have  a  balanced 
presentation  of  the  relevant  information. 
One  respondent  suggested  that  the 
regulations  should  require  institutions  to 
prepare  financial  statements  that 
demonstrate  how  the  association  would 
have  performed  if  the  merger  had  not 
taken  place.  Another  respondent 
believed  that  the  association  board 
should  have  the  right  to  include  its 
opinion  on  the  reorganization  in  the 
disclosure  materials.  Several  parties 
conunented  that  the  FCA  should 
establish  procedures  that  would 
minimize  the  potentially  disruptive 
impact  that  multiple  votes  on  different 
petitions  could  have  on  the  association 
and  its  member-borrowers  during  this 
process.  One  respondent  stated  that  the 
territorial  rights  of  an  association 
choosing  to  withdraw  should  be  limited 
to  those  it  held  before  the  merger, 
whereas  a  second  respondent  believed 
that  the  regulations  should  be  flexible 
on  this  point  so  that  the  desired 
restiiicturing  could  occur  with  only  one, 
rather  than  multiple,  stockholder  votes. 
Two  respondents  expressed  the  need  for 
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regulatory  guidance  on  the  distribution 
of  assets  and  liabilities  on  a  fair  and 
equitable  basis  should  an  association  be 
restructured. 

The  proposed  regulations  at  12  CFR 
611.1190  through  611.1198  set  forth  the 
procedures  for  petitions,  disclosures, 
and  stoddiolder  votes  during  the  one- 
year  reconsideration  period.  The 
regulations  are  not  applicable  to  any 
mergers  or  consolidations  implemented 
prior  to  December  23, 1985,  or  after 
January  5, 1988. 

To  minimize  the  disruptive  effect  that 
repeated  or  multiple  petitions  could 
have  on  the  association  and 
stockholders  and  ensure  that  a 
reorganization  achieves  the  results 
intended  by  the  stockholders,  the 
regulations  provide  for  a  petition 
process  which  expands  the  options 
available  to  stockholders  and  directors. 
Stockholders  may  petition  to  either 
withdraw  from  the  existing  association 
or  1o  reorganize  the  entire  association 
into  two  or  more  separate  associations 
which  may  otmay  not  have  territory 
sitnilar  to  that  held  by  predecessor 
associations.  The  regulations  also 
authorize  an  associiation  board  of 
directors  to  initiate,  by  board  resolution, 
a  complete' reorganizatiqjL  of  4n:/ 
association  and  submit  it  to 
stockholders.! or  approval. 
'  .  The  proposed  regulations  specify  the 
types  of  disclosures  that  must  be 
provided  in  ^information  statement 
■prior  to^  vote  on  a  petition  or  board 
resolution.  If  the  reorganization  involves 
the  entire  association,  an  affirmative 
vote  of  the  majority  of  the  association's 
stocldiolders  is  needed  before  the 
reorganization  can  occur.  The  disclosure 
requirements  are  similar  to  those  for 
association  mergers  and  include  a  plan 
of  reorganization  for  any  association 
created  by  withdrawal  or  reorganization 
as  well  as  pro  forma  financial 
statements  for  the  same.  Tlie 
information  statement  must  also  include 
a  discussion  of  the  likelihood  that  the 
associations  involved  would  need 
financial  assistance  during  their  first 
three  years  of  operations. 

Theproposed  regulations  provide  for 
the  verificattion  of  signatures  on  the 
petition  by  the  association  and  require 
that  the  petitions  or  board  resolutions 
and  the  accompanying  disclosure 
materials  be  submitted  to  the  FCA  for 
approval.  The  FCA  could  deny  approval 
of  a  petition  or  board  resolution 
provided  that  the  reasons  for  denial  are 
fully  explained. 

IV.  Merger  and  Remganizatioa 
Proposals  Required  by  the  1967  Act 

The  FCA  received  comments  fit)m  the 
FCCA  and  one  Farm  Credit  district 


regarding  section  412  of  the  1987  Act 
which  provides  for  the  establishment  of 
the  Special  Committee  for  the 
consolidation  of  Farm  Credit  districts. 
The  FCA  Board  has  addressed  these 
regulations  in  a  separate  Federal 
Register  document  which  contains 
interim  rules  relating  to  the  Special 
Committee. 

The  proposed  regulations  at  12  CFR 
611.1145  set  forth  requirements 
governing  the  development  of  proposals 
for  the  merger  of  certain  Federal  land, ' 
bank  associations  and  production  credit 
associations  and  timetables  for  the 
submission  of  merger  proposals  to  the 
affiliated  banks  and  to  the  FCA.  'The 
proposed  regulations  clarify  the  meaning 
of  "substantially  the  same"  as  used  in 
section  411  of  the  1987  Act  by  requiring 
merger  proposals  for  the  creation  of 
agricidtural  credit  associations  to  be 
developed  in  instances  in  which  90 
percent  or.more  of  the  chartered 
territory  of  a  production  credit 
association  overlaps  with  90  percent  or 
more  of  the  chartered  territory  of  a 
Federal  land  bank  association.  The 
proposed  regulations  provide  that  the 
merger  proposals  shall  be  submitted  to 
the  affiliated  banks  no  later  than  60 
days  following  the  creation  of  the  Farm 
Credit  Bank  and  to  the  FCA  no  more 
than  30  days  later,  in  addition,  the 
proposed  Tegalations  specify  that  merger 
proposals  must  comply  with  the  . 
provisions  of  Subpart  G  of  Part  611 
relating  to  contents  of  the  proposal, 
required  information  statements.  Farm 
Credit  Administration  approval,  and 
stockholder  votes. 

V.  Other  Changes  to  Current  Merger 
RegulatioDS. 

The  FCA  Board  adopted  other 
proposed  regulations  and  amendments 
to  current  regulations  that  implement 
the  provisions  of  sections  7.0  and  7.12  of 
the  1971  Act  which  provide  for  the 
merger  of  banks  operating  under  the 
same  or  different  titles  of  the  1971  Act. 
The  proposed  amendments  at  12  CFR 
611.1000  and  611.1010  estcblish  the    , 
general  authority  for  changes  to  bank 
charters  and  the  procedures  for 
amending  bank  chai^ers.  Proposed 
regulations  at  S  611.1020  set  forth  the 
requirements  for  mergers  and 
consolidations  of  banks  and  incorporate 
the  requirements  of  §S  611.1122  and 
611.1123  relating  to  mergers  of 
associations,  that  are  applicable  to  bank 
merger^.  Proposed  regulations  at 
8  611.1030  would  provide  for  association 
representation  on  the  board  of  directors 
of  an  Agricultural  Credit  Bank  created 
by  the  consolidation  of  a  Farm  Credit 
Bank  and  a  bank  for  cooperatives. 


The  proposed  amendments  to 
a  611.1122(g)  and  611.1123(a) 
implement  the  provisions  of  section  7.9 
of  the  1971  Act,  by  requiring  a  delay  in 
the  implementation  of  any  voluntary 
bank  or  association  merger  which 
provides  the  stockholders  with  the 
opportunity  to  reconsider  their  approval. 
Upon  the  filing  of  a  reconsideration 
petition  by  15  percent  or  more  of  the 
stockholders  of  any  one  bank  or 
association  that  is  a  party  to  a  merger, 
there  would  be  a  new  stockholder  vote 
on  the  merger. 

Section  433  of  the  1987  Act  permits  the 
stockholders  of  a  Federal  land  bank 
association  or  production  credit 
association  whose  chartered  territory 
adjoins  the  territory  of  another  district 
to  petition  the  FCA  to  incorporate  the 
petitioning  association  into  the  adjoining 
district.  The  FCA  has  decided  not  to 
promulgate  regulations  governing  this 
process  because  the  statutory  provisions 
are  clear  and  the  FCA's  existing 
regulations  at  12  CFR £11.1124 
adequately  address  the  requirements  for 
transfers  of  territory. 

List  of  Subjects  in  12  CFR  Parts  611. 612. 
61B,and620 

Accounting,  Agriculture,  Archives  and 
records,  Banks,  banking,  Conflict  of 
interests,  Insurance,  Organizations  and 
functions  (Government  agencies). 
Reporting  and  recordkeeping 
requirements.  Rural  areas,  Technical 
assistance. 

For  the  reasons  stated  in  the 
preamble.  Parts  611, 612, 618,  and  Part 
620  of  Chapter  VI,  Tide  12,  of  die  Code 
of  Federal  Regulations  are  proposed  to 
be  amended  as  follows: 

PART  61 1-ORQANIZATlON 

1.  The  authority  citation  for  Part  611  is. 
revised  to  read  as  follows: 

Authority:  Sees.  1.3, 1.13,  2.0,  2.10.  3.21. 
4.12. 4.15,  5.0.  5.9.  5.10,  5.17,  7.0-7.13;  12 
U.S.C.  2011.  2M1,  2071.  2091,  2142,  2183, 
2203,  2221.  2243. 2244.  2252. 2279a-2279f- 
1;  sees.  411  and  412  of  Pub.  L 100-233, 

Subpart  A— {Removed  and  Reserved] 

2.  Part  611.  Subpart  A  is  removed  and 
reserved. 

3.  Part  611.  Subpart  C,  is  added  to 
read  as  follows: 

Sulipart  C— Election  of  Director* 

611.310  Eiigibilit}'  for  merobership  on  bank 
asEociation  lioards  and  subsequent 
emplojinent. 

611.320  Impariiality  in  the  election  of  bank 
and  associated  directors. 
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Sec 

611.330  Confidentiality  in  the  election  of 

bank  and  uaociation  directon. 
en  J40  Security  ia  the  election  of  baniL  and 

associated  directors. 

Subpart  C—ElacVon  Of  Dfredore 
iSltslft   nmillf  i»  nwiiifcwiWp  oo 


(a)  No  person  shall  be  eligibJe  for 
meBkbetahip  on  a  bank  or  asaoctatioQ 
board  who  is  or  baa  been,  wfthin  one 
year  next  preceding  the  date  the  tens  of 
office  begiiaa,  a  aalaried  officer  or 
employee  of  any  bank  or  asaodatku  in 
the  System. 

(b)  No  bank  er  asao<;iatioo  director 
shall  be  eli^ble  to  coatinue  to  serve  in 
that  capacity  and  his  or  her  office  shall 
become  vacant  if  after  election  as  a 
member  of  the  board,  he  or  ahe  becomes 
legally  iacorapetent  a  ia  finally 
CQOvicted  of  a  f  ekoy  or  bdd  l^ble  ia 
damages  for  fraud. 

(c)  No  bank  or  asaodatian  director 
sfaalt  within  one  year  after  the  date 
when  he  or  she  ceases  to  be  a  tngl^^^>g^ 
of  the  board,  serve  as  a  salaried  officer 
or  eniplojree  of  any  bank  or  association 
for  which  he  or  she  served  as  a  director. 

9<Yf<320 .  hnpartfaRyhrfhaetectfonof 
bankantfi 


fa]  Each  bank  and  association  shall 
adopt  policies  and  procedures  that 
assure  the  elections  of  board  members 
are  conducted  in  an  impartial  manner. 

(b)  No  employee  or  agent  of  a  System 
institution  shaO  take  any  part  directly 
or  iodirectly.  in  the  neiaiBatian  or 
election  of  members  of  a  bank, 
association,  or  service  organizatioiL 
board,  or  make  any  statement,  either 
orally  or  in  writiq^  vAidk  may  ba 
construed  as  intended  to  influence  any 
vote  in  SDch  noBunatioBS,  or  eicctiana. 
This  paragraph  ahaffl  not  prohibit 
employees  or  agents  from  providing 
biographical  and  odier  similar 
information  or  engaging  in  other 
activities  purstiant  to  policies  and 
procedures  for  nominations  and 
elections.  This  paragraph  does  not  affect 
the  right  of  an  employee  or  ageat  to 
nominate  or  vote  for  (firectors  of  an 
inatitation  in  whidi  the  mployee  or 
agent  ia  a  voting  member. 

(c)  No  property,  faciUtiea,  or  resaorces 
of  any  System  institution  shall  be  used 
by  any  candidate  for  nomination  or 
election  or  any  oAer  person  for  the 
benefit  of  any  candidate  for  nominatimi 
or  electioD,  tmlasa  the  same  property, 
facilities,  or  resources  are 
simidtaneously  available  and  mada 
known  to  ba  available  for  use  by  all 
declared  candidatoA 


[d)  No  dfreetor.  employee,  or  agent 
shall,  for  the  purpose  effafthering  tfie 
interests  of  any  canAdates  for 
nomination  or  election,  fonrisli  or  make 
use  of  System  records  that  an  not  made 
availabkr  for  use  by  aD  declared 
candidates. 

(e)  No  bank  or  association  shall 
distribute  or  mail  directly  or  at  the 
expense  of  the  bank  or  association,  any 
campaign  materials  for  director 
candidates.  Banks  and  a«soc»ti(ms 
shaU  request  biographjcal  information 
from  aO  declared  csudtfidate*  who  certify 
that-they  are  eK^tUe,  restate  such 
infbrmatioB  in  a  standard  format  and 
distribate  or  mail  it  with  baOots  or 
proxy  ballots. 


Sftll.330 


hUha 


(a)  Each  baidc  and  asaodatioo  abatt 
adopt  policies  and  procedures  that 
assure  confidentiatity  in  the  election  ot 

board  members. 

(b)  Except  as  provided  in  this 
paragrsph.  System  institutions  shall  not 
use  ballots  or  ptvxy  ballofs  that  must  be 
signed  by  the  stoddiolder  or  that 
contain  an  identifying  character  or  amrk 
that  cmt  be  used  ro  identify  how  an 
individoal  stotJtholder's  vote  is  cast 
Institutions  may  adopt  procednres 
which  require  the  stodcbcrfders  to  sign  or 
otherwise  \eiify  Aeir  efigibiRly  to  vote 
on  an  envriope  which  contains  a 
marked  haSoi  in  a  seeled  envelope. 
InstittttitHis  may  also  use  signed  proxy 
statements  or  digibility  certificates 
which  will  accompany  a  ballot  or 
instructions  on  how  to  vote  the  proxy  in 
a  separata  sealed  envelope.  Where  die 
identity  of  the  voting  stockholders  la 
necessary  to  determine  the  voting 
strengths  (rf^  ballots,  the  hntittttion  ^all 
use  a  form  of  idn^ty  code  OR  the  beBot 
and  Shan  require  drat  the  votes  are 
tabulated  by  an  independent  party. 

(C)  When  a  bank  or  association 
receives  a  baDot  by  mail  or  at  a  meeting, 
the  vote  of  suefa  stockholder  riraD  be 
final.  When  proxy  voting  is  permitted,  a 
stockholder  voting  by  proxy  may  revoke 
the  proxy  prior  to  ballothig  at  the 
stockholders  meeting. 

(d)  Ballots,  proxy  ballots,  election 
recoids,  and  information  about  how  or 
whether  individual  stockholders  have 
voted  shall  be  held  in  confidence  and 
not  be  disdosed  to  any  person  except  as 
required  by  the  Farm  Clredit 
AdmimstratioiL 


latlXO  8aGiH«ylnttM 


baHots,  and  records  in  the  election  of 
board  members. 

(b)  Bank  and  association  procedures 
shall  assure  that  ballots  and  proxy 
ballots  are  provided  only  to 
stockholders  who  axe  »ligiM<»  to  vote 

(c)  BalloU  and  pnmy  ballots  steU  be 
physically  safegtMrded  before  the  time 
of  distribatioQ  or  ■>a'*'«^  to  voting 
stockholders  and  after  the  time  of 
receipt  by  the  banks  and  aasedattons 
until  disposal  Ballots,  preaiy  ballots, 
and  dedioa  records  shall  be  retained 
until  the  end  of  the  term  at  oQca  for  the 
election  and  prompdy  destioyed 
thereafter. 

(d)  The  validity  of  baDots,  including 
proxy  ballots,  and  vote  totals  for  each 
nominee  er  candidate  shall  be  verified 
by  the  banks  and  assodatfons  before 
poblic  anaoBBceiuent  of  eiectfon  results. 
No  inforamtioB  aboat  vote  totals  sbaD 
be  released  before  pabHc  annoancement 
of  electioa  resets. 

4.  Part  Oil,  Sul^art  D  is  amended  by 
revising  the  heading  and  redesignating 
existing  {  011.1020  in  Subpart  F  as  new 
S  611.400  ia  this  Subpart  D  to  read  as 
follows: 

Subpart  D— ftufes  far  Compenaalfbn  of 
Board  Mambara 

Stit.40» 


5.  Port  611,  Sobpert  E  is  revised  to 
read  ss  follows: 

Subpart  E— Transfer  of  Authorttlaa 

Cat* 

WtlMO  General. 

611.501  IHocediMcs. 

611.506  Fans  GncfiilAdaifiBistratiQB  review. 

611.S10  Stpckhokiei  vote 

S11.S1S  InffirmaHrm  statUBCBL 

811.520  Plan  of  traasCer. 

611.525  Stockholder  reconsideratian. 

SRiDpan  c^  r  ransrar  or  Atnnoiiuea 


fa)  Bach  baxdc  and  association  shall 
adopt  polides  and  procedures  that 
assure  the  security  of  ballots,  proxy 


8611.500 

(a)  Each  Farm  Crecfit  Bank  or 
Agricultural  Crecfit  Bank  created  by  the 
meiger  of  a  Farm  Cre^  Bank  and  bank 
for  cooperatives  is  anthorized,  in 
accordance  with  section  7.6  of  the  Act, 
to  transfer  certain  authorities  to  Federal 
land  bank  associations.  The  regulations 
in  this  subpart  set  forth  the  procedures 
and  voting  and  approval  requirements 
appUcable  to  sudi  transfers. 

{811.501    Procedures. 

(a]  The  boards  of  dkectoca  of  a  bank 
and  an  assadation  whick  sedi  to 
transfer  authorities  may  adopt 
appropriate  resolutions  proposing  such 
transfer  and  provicfing  for  the 


submission  of  such  a  proposal  to  their 
respective  stockholders  for  a  vote. 

(b)  The  resolutions  accompanied  by 
the  following  information  shall  be 
suboiitted  to  the  Farm  Credit 
Administradon  for  review  and  approval: 

(1)  Any  proposed  amendments  to  the 
charters  of  the  institutions; 
.     (2)  A  copy  of  the  transfer  plan  as 
required  under  S  611.520  of  this  part; 

(3)  An  information  statement  diat 
complies  with  the  requirements  of 
§611.515: 

.  (4)  The  proposed  bylaws  of  the  bank 
and  the  association,  as  applicable;  and 

(5)  Any  additional  information  the 
boards  of  directors  wish  to  submit  in 
support  of  the  request  or  that  the  Farm 
Credit  Administration  requests. 

S611J0S    FannCrednAdmMatratlon 


Xa)  Uppn  receipt  of  the  board  of 
directors  resolution  and  die 
accompanying  documents,  the  Farm 
Credit  Administration  shall  review  the 
request  and  either  deny  or  give  its 
approval  to  the  request 

(b)  If  the  request  is  denied,  written 
notice  stating  the  reasons  for  the  denial 
shall  be  transmitted  to  the  chief 
executive  officer  of  the  bank  and  the 
association  who  shall  notify  their 
respective  boards  of  directors. 

(c)  Upon  approval  of  the  proposed 
transfer  of  authorities  by  the 
stockholders  as  provided  m  S  611.510, 
the  secretaiy  of  the  bank  and  the 
secretary  of  the  association  shall 
forward  to  the  Farm  Credit 
Adminisb'ation  a  certified  copy  of  dieir 
resp>ective  stockholders'  vote. 

(d)  Each  institution  shall  notify  its 
stockholders  not  later  than  30  days  after- 
the  stockholder  vote  of  the  final  results 
uf  the  vote.  The  transfer  shall  not  take 
effect  until  30  days  after  such 
notification  is  mailed  to  stockholders 
provided  that  no  petition  is  filed  with 
the  Farm  Credit  Administration  to 
reconsider  the  approval.  The  transfer 
shall  be  effective  when  thereafter  finally 
approved  and  on  the  date  as  specified 
by  the  Farm  Credit  Administration. 
Notice  of  final  approval  shall  be 
transmitted  to  the  institutions  involved 

S  611.510    StockhoMarvota. 

(a)  Upon  approval  of  a  resolution  by 
the  Farm  Creidit  Administration,  die 
bank  and  the  association  shall  call  a 
meeting  of  its  voting  stockholders.  The 
meeting  shall  be  called  on  written  notice 
sent  after  receipt  of  the  Farm  Credit 
Administration  approval  and  shall 
notify  each  stockholder  that  the 
resolution  has  been  filed  and  the 
meeting  shall  be  held  in  accordance 
with  the  institutions'  bylaws.  The 


stockholders  meeting  shall  be  held 
widiin  60  days  of  receipt  of  the  approval 
ftom  the  Farm  Credit  Administration. 

(bj  The  notice  of  meeting  to  consider 
and  act  upon  the  directors'  resolution 
shall  be  accompanied  by  an  information 
statement  that  complies  wiUi  the 
requirements  of  {  611.515. 

S611.515   Intannatlon statamant 

(a)  Ah  information  statement  shall  be 
prepared  for  each  bank  and  association 
involved  which  discloses  certain 
information  regarding  the  proposed 
transfer  of  authorities  and  the  effect  of 
the  proposal  on  the  bank  and  the 
association. 

(b)  The  information  statement  for 
each  institution  involved  shall  contain 
the  following  materials  as  applicable  to 
the  institution: 

(1)  A  statement  either  on  the  first  page 
of  the  materials  or  on  the  notice  of  the 
stockholders  meeting,  in  capital  letters 
and  boldface  type,  that 

THE  FARM  CREDITADMINISTRATION 
HAS  NEITHER  APPROVED  NOR  PASSED 
UPON  THE  ACCURACY  OR  ADEQUACY 
OF  THE  INFORMATION  ACCOMPANYING 
THE  NOTICE  OF  MEETING  OR  PRESENTED 
AT  THE  MEETING  AND  NO 
REPRESENTATION  TO  THE  CONTRARY 
SHALL  BE  MADE  OR  RELIED  UPON. 

(2)  A  description  of  the  material 
provisions  of  the  plan  under  S  611.520 
and  the  effect  of  the  transaction  on  the 
institution,  its  stockholders,  and  the 
territorify  to  be  served. 

(3)  A  statement  enumerating  the 
advantages  and  disadvantages  of  the 
proposed  transfer  including  changes  in 
operating  efficiencies,  one-stop  service, 
branch  offices,  local  control  financial 
condition,  eta. 

(4)  A  summary  of  the  provisions  of  the 
charter  and  bylaws  following  the 
transfer  that  differ  materially  from  the 
charter  or  bylaws  currentiy  existing. 

(5)  A  brief  statement  by  the  board  of 
directors  of  the  institution  setting  forth 
the  board's  opinion  on  the  advisibility.of 
the  transfer. 

[6}  A  presentation  of  the  following 
financial  data: 

(ij  An  audited  balance  sheet  and 
income  statement  and  notes  thereto  of 
the  bank  or  the  association,  as 
applicable,  for  the  preceding  two  fiscal 
years. 

(ii)  A  balance  sheet  and  income 
statement  of  the  bank  or  the  association, 
as  applicable,  showing  its  financial 
condition  before  the  transfer  and  a  pro 
forma  balance  sheet  and  income 
statement  for  the  bank  or  association,  as 
applicable,  showing  its  financial 
condition  after  the  transfer  which  meet 
the  following  conditions: 


(A)  Such  financial  statements  shall  be 
presented  in  columnar  form,  showing  the 
financial-condition  as  of  the  end  of  the 
most  recent  quarter  of  the  institution, 
and  operating  results  since  the  end  of 
the  last  fiscal  year  through  the  end  of 
the  most  recent  quarter  of  the 
institution. 

(B)  If  the  request  is  made  «vithin  90 
days  afer  die  end  of  the  fiscal  year,  the 
institotion's  financial  statements  shall 
be  as  of  the  most  recent  fiscal  yearend. 

(C)  If  the  request  is  made  within  45 
days  after  the  end  of  the  most  recent 
quarter,  the  institotion's  financial 
statements  shall  be  as  of  the  end  of  the 
quarter  preceding  the  quarter  just  ended 

(D)  If  the  request  is  made  more  than 
45  days  after  the  end  of  the  most  recent 
quarter,  the  institution's  financial 
statement  shall  be  as  of  the  end  of  that 
quarter. 

(E)  The  financial  statements  must  be 
accompanied  by  appropriate  notes, 
describing  the  assets  being  transferred 
and  including  data  relating  to 
nonperformlng  loans  and  related  assets, 
allowance  for  loan  losses,  and  current 
year-to-date  chargeoffs. 

(7)  A  description  of  the  tjrpe  and 
dollar  amount  of  any  financial 
assistance  that  has  been  provided  to  the 
bank  or  the  association,  as  applicable, 
during  the  past  yean  the  conditions  on 
which  the  financial  assistance  was 
extended,  the  terms  of  repayment  or 
retirement  if  any;  and  the  liabilify  for 
repayment  of  this  assistance  by  the 
bank  or  the  association  if  the  transfer 
were  approved. 

(8)  A  statement  as  to  whether  the 
bank  or  the  association,  as  applicable, 
would  require  financial  assistance 
during  the  first  3  years  of  operation,  the 
estimated  type  and  dollar  amount  of  the 
assistance,  and  terms  of  repayment  or 
retirement  if  known. 

(9]  A  statement  indicathig  the  possible 
tax  consequences  to  stockholders  and 
whether  any  legal  opinion,  ruling  or 
external  auditor's  opinion  has  been 
obtained  on  the  matter. 

(10)  A  presentation  of  the 
association's  interest  rate  and  fee 
program,  interest  collection  policy, 
capitalization  plan  and  other  factors 
that  would  affect  a  borrower's  cost  of 
doing  business  with  the  association. 

(11)  A  description  of  any  event 
subsequent  to  the  date  of  the  last 
quarterly  report,  but  prior  to  the 
stockholder  vote,  that  would  have  a 
material  impact  on  the  financial 
condition  of  the  bank  or  the  association. 

(12)  A  statement  of  any  other  material 
fact  or  circumstances  that  a  stockholder 
would  need  in  order  to  make  an 
informed  and  responsive  decision,  or 
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tftsrt  wodd  be  necessary  in  order  to 
pnmde  a  difdofura  diatb  Bo( 
ninleading.  \ 

[131 A  fom  of  written  prexyfogetber 
witfi  Bufiaciians  on  its  purpose,  use  and 
authofiaaticp  by  Ae  stockfaoMer.  The 
proxy  instraetions  most  ensure  die 
secrecy  of  the  stockholder's  ballot  if  tbe 
stockholder  votes  by  prroty. 

tM}  A  eopy  <A  tbe  {Man  of  trantfer 
provided  for  in  f  mi.529  of  this  part 

\t)  No  bank  or  association  director, 
officer,  or  employee  sbeB  nake  any 
untrve  or  nusleading  ststemeDt  of  a. 
material  feet,  or  fe/H  Ht  disclose  any 
material  fact  necessary  mder  the 
cireanstaaces  to  nake  statements  made 
not  mislead^,  to  a  stoddMsUer  of  Ae 
association  in  comectio*  nvidi  a  tramfer 
under  tkia  subpart. 


§611.520   Planef»anst«r.  | 

Tke  transfer  of  ankhorilic*  and  assets 

under  thi*  sabpctft  shall  oocor  I 
to  a  wiittca  pba.  Hioc  shall  be  a 
written  plaa  for  dw  beali  and  Ae 
associatioa  which  shall  iachide  the 
followiac; 

(a)  An  expIanatioR  of  die  vafa*  of  the 
equity  ewnmhip  as  of  the  last 
monthend  held  by  steckholdefs  of  the 
bank  and  tbe  associatioa  and  the  impact 
of  the  traasfer  oo  the  vaioe  of  that 
equity.  I 

(b)  A  provisiea  for  the  dislrftatkn  of 
assets,  liabilities,  and  authorities  to  the 
association  and  a  description  of  die 
basis  upoo  wbieb  the  distiibutkn  is  to 
be  nude. 

(c)  A  description  of  how  the 
associatioa  woald  obtain  leaa  funds 
after  the  traaafer. 

(d)  A  statenent  on  how  the  expeosef 
connected  with  die  transfer  are  to  be 
borne  by  the  aHected  parties^ 

(e)  A  statement  of  aay  coaifitions 
which  must  be  satisHed  prior  to  tbe 
elective  date  of  the  traiwfor.  induding 
but  not  limited  to  approval  by 
stockholders  and  approval  by  tbe  Farm 
Credit  Adrainistratian. 

(f)  A  statement  that  priw  to  the 
elective  date  of  the  transfer  the  board 
of  directors  of  the  bank  or  the 
association  may  rescind  its  resolutioa. 
with  tbe  concurrence  of  the  Farm  Oadit 
Administration,  on  the  basis  that: 

(1)  The  information  disclosed  to 
stockholders  contained  material  errors 
or  omissions: 

(2)  Material  misrepresentations  w^e 
made  to  stockholders  regar(&>g  tbe 
impact  of  the  transfer; 

(3)  Fraudulent  activities  were  used  to 
obtain  the  stockholders'  approval;  or, 

(4>  An  event  occurred  between  the 
time  of  die  vote  and  die  transfer  that 
would  have  a  sigirificant  adverse  impact 
on  the  fotnre  viability  of  die  assodation. 


(g]  A  desigBatiaci  of  those  persona 
who  have  authority  to  cany  oal  the  plan 
of  transfor.  indading  tbe  aatbori^  to 
execute  any  docuoients  necessary  to 
perfect  tide,  on  behalf  of  the  bank  aad 
the  association. 

S  611.525    StocWwWaf  in  UlwIlfBI  ilwt 

(a)  Stockholdera  have  the  right  la 
reconsider  the  approval  of  the  transfer 
provided  that  a  petition  signed  by  15 
percent  of  the  stockholdera  of  eidier 
institution  involved  in  the  transfier  is 
filed  with  fte  Farm  Oedft 
Administration  within  30  days  of  tbe 
date  of  notification  of  the  final  resulb  of 
the  stockholder  vote  required  under 

S  611.506fd)  and  sudi  petition  is 
approved  by  the  Farm  Oedit 
Administration. 

(b)  A  special  stockholders  meeting 
shall  be  called  by  the  instrtntion  to  vote 
on  die  reconsideration  foHowing  the 
Farm  Oetfit  AAwmstration's  approval 
of  a  stockholder  petition  to  reconsider 
the  transfier.  If  a  nwiority  of 
stockhelder*  of  the  hietitatioa  hraolvad 
in  the  transfier  votes  against  the  transfer, 
the  tranter  is  net  approved 

6.  Pwt8Il.  Subpart  F  is  revised  to 
read  as  follows: 

SubpartI 

and  Cttartar  AiiMfMfenonta 

eil.iaoo    Geaeral  authority. 
611.1010    Bank  charter  ameBdnient 

procedures. 
S11.1020    Requirements  for  mergers  or 

conseMatiMW  of  banks^ 
611.1690    JBoardoldSraclOfSoraD 

A«ricBknral  Cradit  Bank. 
611.1040    CieaUaDof 


Subpart  F— Bank  Mergera, 
ConaoNdadona  and  Charter 


S6ii.ioae 

(a)  An  amendment  to  a  baidc  charter 
may  relate  to  any  provision  that  is 
properly  fte  sot^ect  of  a  clttrter. 
indading,  but  not  Kmited  to.  die  name  of 
the  bank,  the  location  of  its  offices,  or 
the  tenitory  served. 

(b)  The  Farm  Credit  Admhiistratim 
may  make  changes  m  die  dkorter  of  a 
bank  a«  may  be  reqoeeted  by  dial  beidc 
and  approved  by  the  Farm  Qe<fit 
A&uaistratioD  parsaant  to  |  Sll.lOlO  of 
this  part 

(c)  The  Farm  Credit  AdmWstration 
may  make  changes  in  d»e  charter  of  a 
bank  aa  nay  be  aeeesaary  or  expedient 
to  inqricneitf  the  ptovidona  of  the  Act 


(1)  A  merger  or  ooaaattdetioa  wfdi 
any  othti  bsaih  or  banks  apaisfaig 
under  Titka  I  ari  IB  of  the  Act 

(2)  A  transfer  of  tanitoiy  mft  wiy 
odicr  baak  operating  anderlbe  same 
titlaofteAet: 

(3)  A  change  to  ils  BMne  or  locadon. 

(b)  UJien  apprwal  of  an  appropriate 
resokrtkiD  by  the  bank  board.  Ae 
certincQ  lesoiutloii,  (ogedier  wrtn ' 
supporthig  doeumeatation,  ^all  be 
submitted  to  the  Farm  Credit 
AtfaidiiistrBtion  for  preliminary 
approval. 

(c)  The  Farm  Credit  Administration 
shall  review  the  material  submitted  and 
eidier  approve  or  (^approve  tbe 
request  Tbe  Farm  Crecfit  Administration 
may  require  sabadsaiOB  of  any 
supplemental  materials  it  deems 
appropriate.  If  tbe  request  is  foe  aerger, 
consolidation,  or  transfer  of  territory, 
the  approval  of  Farm  Credit 
Administration  will  be  preUauaary  only, 
win  final  approval  subjed  to  jm 
affirmative  vote  of  a  malocity  of  tbe 
bank's  stoddioldsrs. 

(d)  Following  tece^  of  die  Farm 
Credit  AdnaaistFBtiMi's  written 
preliminary  approval,  the  proposal  shall 
be  submkted  for  ^>proval  by  a  aajoti^ 
vote  of  the  associations  or  coopcrativea 
that  are  stockholders  of  die  reqncstiBg 
bank. 

(e)  Upon  approval  by  the  stockholders 
of  the  bank  in  paragraph  (d)  of  tbia 
section,  the  request  for  final  approval 
and  issuance  of  the  appnqmate  charter 
or  aaiendnieDts  to  charter  for  the  brake 
involved  shall  be  safaaaitted  to  the  Farm 
Credit  AfbniiHStratiott. 


sertitno 


I  for  mefflers  or 


i  611.1010 
pfoceduras- 

(a)  A  bank  may  recommead  a  charter 
amendment  to  accomplisb  any  ^  the 
following  actions: 


(a)  As  authorized  under  sectioos  7 A 
and  7.12  of  the  Act  a  bank  may  merge 
or  consolidate  with  one  or  more  banks 
operating  under  tbe  same  or  diflerent 
titlesof  the  Act 

(b)  Where  two  or  more  banks  plan  to 
meige  or  consolidate,  the  banks  shall 
loindy.submit  to  the  Farm  Credit 
Administration  the  '^M°'yftt  itemiacd 
in  IS  611.1122(aHe)  and  081.1123  for  the 
merger  of  associations. 

(c)  No  bank  director,  officer,  or 
empioyee  shall  nake  any  antiue  or 
misleading  statement  of  a  material  fact 
or  fail  to  disdooe  aay  nwterial  fad 
neceaaaiy  under  Ae  dwametances  to- 
make  stateraentaBMde  not  Bdeleading^    . 
toanyatoddrnkferefthcbaakn  ^ 
connection  with  a  baak  awigar  or 
consolidation. 

(d)  Upon  approval  of  a  proposed  bank 
merger  or  oonsdidatian  by  the 
stodkholdsrs  of  each  oonstitBent  b«ik. 
the  following  documents  shall  be 


submitted  from  the  constituent  banks  to 
the  Fain  Credit  Aominlstrafian  for  niraj 
approval  and  isaoMKe  of  die 
appropriate  chaiters  tK  amendments  to 
charter 

(1)  A  certified  copy  of  the 
stockhoMers  resowlion.  on  ndiich  nie 
stockholders  cast  their  votes,  from  eadi 
oonsiitaent  bank; 

J29  A  certification  of  the  sloddiolder 
vote  from  the  corporate  secretary  of 
each  bank  or  from  an  indqiendent  third 
party; 

(3)  An  Agreeewnt  of  Merger  or 
Consattdadon  duly  exeorted  by  those 
audMMiaad  to  sign  on  behalf  <rf  each 
conditacrtbMdL 

(4)  Two  s^aed  copies  ^  dn^^lwles 
of  Assodation  for  Uie  new  bmk  entity. 

SOll.lon  Boardofdkaetersoraa 
AgnoURaral  CradR  Bank. 

Each  Agricultural  Credit  Bank  formed 
by  the  consolidation  of  a  Farm  Cre^t 
Bank  and  a  bank  for  cooperatives  shall 
elect  a  board  of  directors  of  such 
munber,  for  sndi  term,  in  such  mani»r. 
and  with  such  qualffications,  as  may  be 
required  in  its  bylaws,  except  diat  at 
least  one  member  shall  be  elected  by  die 
other  directors,  which  member  shall  not 
be  adirador.  officer,  employee,  or 
stockholder  of  a  System  institution,  la 
electing  such  diredors  each  assodation 
shall  be  entitled  to  cast  a  numbecof 
votes  equal  to  the  number  of  its  votiqg 
stockholders. 

$611.1040  OaaOon  of  new  asaodaHona. 

Any  application  for  the  issuance  of  a 
charter  to  a  new  production  credit 
assodation  or  Federal  land  baidc 
association  shaH  meet  the  requirements 
of  secdons  Z.0  or  2.10.  reflectively,  erf 
the  Act  Any  appHcadon  for  the 
issuance  of  a  drarter  to  an  agi:ialltural 
credit  assodation  wUdi  has  the 
authorities  of  a  production  credit 
association  and  a  Federal  land  baidi 
association,  afaall  meet  the  requirements 
of  section  2.0  of  die  Ad. 


and  Charter 


7.  Seotioa  611.1122 1»  amended  by 
redesignatii^  paragraphs  (eUU)  fiirou^ 
(e)(lfl)  as  paragraphs  je)(17)  through 
(e)(2^:  and  addiog  aew  paragraphs 
(ejfll)  through  {eiMlB);  and  by  revising 
paragraph  [g]  to  read  as  follows: 

$611.1122    Reqdraments  for  reergars  or 


(e)  •  •  • 

(11)  A  management  discussion  and 
analysis  of  tbe  financial  can<fition  and 
results  of  operation  for  die  paft  two 


fiscal  years  for  each  constituent 
institution.  SiAmtltotioa  of  the 
management  discasdon  md  analysis  of 
each  institution's  most  recent  annual 
report  sliafl  satisfy  this  requirement. 

(12)  A  discussion  of  any  material 
changes  in  financial  conifition  of  each 
constituei^  institnticoi  from  the  end  of 
die  last  fiscal  year  to  die  date  of  the 
interim  balam%  sheet  provided. 

(13)  A  ifisDussiuu  of  any  materid 
changes  in  the  results  of  operations  of 
each  constituent  institution  with  reqiect 
to  the  most  recent  fisod-year-to-date 
period  for  whidi  an  hicorae  statement  is 
provided. 

(14)  Three-year  financial  pn^edlons 
of  each  constitneBt  institution 
individually  and  combined  for  the 

rnntipiitM  gf  new  tny*^tntifl|| 

(15]  Adiscussioa  of  any  change  in  the 
tax  status  of  the  new  institution  from 
those  of  the  constituent  institutions  as  a 
result  of  meiger  or  consolidation.  A 
statement  on  any  adverse  tax 
consequences  to  the  stoddiolders  of  die 
institution  as  a  les^  of  die  change  in 
tax  status. 

(16)  A  statement  on  die  proposed 
institution^  relationship  with  a 
independent  poblic  accountant 
indading  any  diange  diat  may  occur  as 
a  result  of  the  merger  or  consolidation. 

(g)  Upon  approval  of  a  proposed 
meiger  m  consolidafion  by  the 
stoddiolders  of  the  constituent 
assodations,  a  certified  copy  of  the 
stoddiolders*  resolution  shall  be 
forwarded  to  the  Farm  Credit 
Administration.  Badi  constituent 
assodation  shdl  notify  its  stockholders 
ntift  later  than  30  days  after  the 
stockholder  vote  of  the  final  results  of 
the  vote.  Tbe  merger  sfhaH  not_take 
effect  until  30  da3r8  after  sndi 
notification  is  mailed  to  stoddiolders 
provided  that  no  pefitfop  is  filed  with 
the  Farm  Credit  Administration  to 
reconsider  die  approval.  "Hie  merger  or 
consolidation  sludl  be  effective  mwn 
thereafter  finally  approved  and  on  the 
date  as  spedfied  tqr  tiie  Farm.  Credit 
Administration.  Notice  .of  final  approval 
shall  be  trammitted  to  die  associations 
and  a  copy  provided  to  tlw  affiliated 
bank. 
*       •       •       •       « 

Section  611.1123  k  amended  by 
redesi^ating  paragraph  (a)(8)  as 
paragraph  (a)(ll)  and  adding  new 
paragraphs  (iO(9)  through  (a)(10):  and  by 
adding  paragraph  (c)  to  read  as  follows: 

$611.1123   Merger  or 


statement  that  the  capitalization  plan 
shaH  oamp^  witt  aaplinahle  FCA 
regulations  and  iball  be  aKHOved  by  tbe 
institB>ion''a  stodfholdets  before 
incoiporation  into  the  iastitution's 
bylaws. 

(10)  Provisioa  for  the  eaaployee 
benefits  plan,  its  aubse^uant 
continuatioB  or  adaptioa  by  the  board  of 
directors  of  the  propasad  iastitBtioa 
fonowing  the  awi;gar  or  consolidation. 
***** 

(c)  Stoddwldeia  have  tbe  right  to 
reconsider  dm  apptcval  of  ^  merged 
provided  dat  a  pedtion  signed  by  15 
perceot  af  the  atockhoMen  of  <me  or 
more  of  the  constituent  institutions  is 
filed  widi  *e  Fane  Gradlt 
Administration  within  30  days  of  die 
date  ofnadficatien  af  the  final  resuUs  of 
the  stockholder  vote  required  under 
(  611.1122(g);  and  such  petition  is 
approved  by  the  Farm  Credit 
Administration. 

(1)  A  spedal  atockhalders  nweting 
shaH  be  caMed  by  the  institution  to  vote 
on  the  weans  idoration  following  the 
Farm  Credit  Administration's  approval 
of  a  stockholderpetition  to  reconsider 
the  merger. 

(2)  If  a  ma}od^  of  stoddiolders  of  any 
one  of  the  constituent  institutions  that  is 

■a  party  to  the  mecger  vote  agahist  the 
merger,  the  meiger  is  not  appvoved. 

Subpart  J~~llerQer  end  IteerQenlEailloii 


CredRAct«f1tt7 

9.  Section  611.1145  is  added  to  read  as 
foUows: 

0«  1.1  v4V     fWQDVva  dUmOOTSDOn  Cn 


(a)*  *  • 

(9)  The  capitalization  plan  and  cafHtal 
stnidure  for  the  new  institution  and  a 


(a)  In  accordance  witii  section  411  of 
die  AgrkaMarel  Credit  Act  of  1967 
certain  Federal  land  baidc  assodatims 
and  production  creifit  associations  are 
required  to  develop  proposals  for  die 
meiger  of  sucSi  assodations  into 
agricdtural  credit  assodations. 

(b)  llwraeiger  proposals  for  the 
creation  of  agricidtural  credit 
assodations  diaflbe  developed  in  diose 
instances  tn  whidi  90  percent  or  more  of 
the  chartered  territory  of  a  production 
crecfit  association  overlaps  with  90 
percent  or  aiore  of  the  diartered 
territory  of  a  Federal  land  bank 
association.  *  * 

(c)  Nieiger  proposals  shaU  be 
developed  by  tbe  associations  involved 
and  submitted  to  the  affiliated  Farm 
Credit  Bank  for  approval  sot  later  than 
60  days  foDowiqg  the  creation  of  the 
Farm  Credit  Bank.  FoUowijag  review  and 
approval  by  tbe  affiliated  Fann  Credit 
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Bank,  the  associations  shall  subinit  the 
merger  proposal  to  the  Farm  Credit' 
Administration  for  approval  not  later 
than  90  days  after  the  creation  of  the 
Farm  Credit  Bank. 

(d)  Each  merged  proposal  shall  comply 
with  and  be  subject  to  all  of  the 
provisions  of  Subpart  G  of  Part  611 
relating  to  contents  of  the  proposal, 
required  information  statements.  Farm 
Credit  Administration  approval,  and 
stockholder  votes. 

(e)  Each  merger  proposal  submitted  to 
the  stockholders  for  a  vote  shall  have  an 
efl'ective  date  not  later  than  6  months 
after  the  creation  of  the  affiliated  Farm 
Credit  Bank. 

10.  Subpart  O  is  added  to  read  as 
foRows:     . 

Subpart  0—Sp«dai  ftoconsidtration  of 


General. 

Petitions  and  resolutions. 
Requirements  for  petitions. 
Filing  date — additional  materials. 
Farm  Credit  Administration 


011.1190 
611.1191 
611.1192 
611.1193 
611.1194 


review, 
efll.ligs    Stockholder  vote. 

611.1196  Notice  of  meeting. 

611.1197  Information  statement 

611.1198  Plan  of  reorganization. 


Subpart  O— Special  Reoonsideratfon 


SS11.11M 

The  regulations  in  this  Supbart  O 
implement  the  provisions  of  Agricultural 
Credit  Act  of  1987  relating  to  special 
reconsideration  of  vohmtary  mergers 
and  consolidations  that  occurred  after 
December  23. 1985  and  prior  to  January 
6, 1988.  The  regulations  establish  the 
procedures  for  petitions,  disclosures, 
and  stockholder  votes  for 
reconsideration  of  such  mergers  and 
consolidations  and,  if  approved  by 
stockholders,  for  the  establishment  of 
separate  associations.  The  regulations 
shall  apply  to  any  request  to  reorganize 
an  association  that  was  created  by 
merger  or  consolidation  and  become 
effective  during  the  period.  December 
24. 1985  to  January  5. 1988.  For  the 
purposes  of  this  part,  the  term  "Merger" 
includes  a  merger  or  consolidation.  The 
regulations  in  this  subpart  are 
applicable  only  to  those  associations 
that  were  created  by  the  merger  of  two 
or  more  associations  after  December  23, 
1985  and  before  January  6, 1988. 

9611.1191    PMMkMwandrMOlutkMW. 

(a)  The  voting  stockholders  of  an 
association  who  were  stockholders  of  a 
predecessor  association  may  seek  to 
have  the  stockholders  reconsider  their 
association's  participation  in  such 
merger  by  filing  a  petition  for 


reconsideration  with  the  Farm  Credit 
Administration.  The  purpose  of  the 
petition  shall  be  either 

The  withdrawal  of  one  or  more 
predecessor  associations  from  the 
existiiu  association  or 

(2)  Ine  general  reorganization  into 
two  or  more  separate  associations  of  the 
existing  assodation  that  was  formed  by 
the  merger  of  three  or  more  predecessor 
associations. 

(b)  The  board  of  directors  of  an 
association  may  adopt  a  resolution 
proposing  the  general  reorganization  of 
the  association  into  two  or  more 
separate  associations  and  the 
submission  of  such  proposal  to  the 
stockholders  for  a  vote. 

$611.1192    RequirMMfits  for  patMoos. 

(a)  In  order  for  a  petition  to  be  acted 
upon,  the  petition  must  be  signed  by  15 
percent  or  more  of  the  voting 
stockholders  of  the  existing  association 
who  were  stockholders  of  each  of  the 
predecessor  associations  that  seeks  to 
withdraw  from  the  existing  association, 
or  5  percent  of  the  total  number  of 
voting  stockholders  of  the  existing 
association  if  the  petition  seeks  to 
reorganize  the  existing  association  that 
was  formed  by  the  merger  of  three  or 
more  associations. 

(b)  Each  petition  shall  include  the 
signatiire.  printed  name  and  the  full 
address  of  each  voting  stockholder  on 
the  petition.  If  the  petition  proposes  the 
withdrawal  of  one  or  more  predecessor 
associations,  the  association  shall 
certify  that  the  signatures  on  the  petition 
are  the  signatures  of  persons  who  were 
voting  stockholders  of  such  predecessor 
associations  and  that  such  persons 
continue  to  have  their  farming 
operations  in  the  territory  that  was 
served  by  the  predecessor  association.  If 
the  petition  proposes  the  reorganization 
of  the  entire  association,  the  association 
shall  certify  that  the  signatures  are  from 
voting  stockholders  of  the  association. 

(c)  The  petition  shall  describe  the 
manner  in  which  the  existing 
association  will  be  reorganized  and  the 
territory  in  which  each  proposed 
separate  association  would  operate. 

(d)  The  certification  process  shall  be 
completed  and  the  petition  forwarded  to 
the  Farm  Credit  Administration  within  5 
working  days  of  the  date  of  its  receipt 
by  the  association. 

(e)  No  petition  will  be  considered  by 
the  Farm  Credit  Administration  if  filed 
later  than  [one  year  after  the  effective 
date  of  this  section). 

{611.1193    FNIng  data— Additional 


materials  provided  for  in  this  section, 
shall  be  forwarded  by  the  association  to 
the  Farm  Credit  Adniinistration.  The 
filing  date  of  a  petition  or  resolution 
shall  be  the  date  the  petition  or 
resolution  and  additional  materials  are 
received  by  the  FCA. 

(b)  Each  petition  or  resolution  shall  be 
accompanied  by  the  following  materials: 

(1)  liie  proposed  charter  for  each  of 
the  separate  associations  and  the 
proposed  effective  date  of  the 
withdrawal  or  reoiganization; 

(2)  A  statement  of  the  reasons  for  the 
proposed  reorganization  of  the  existing 
association  or  the  proposed  withdrawal 
of  one  or  more  associations  from  the 
existing  association. 

(3)  A  copy  of  the  reorganization  plan 
as  required  under  5  611.1198  of  this  part: 

(4)  An  information  statement  that 
complies  with  the  requirements  of 

S  611.1197  and  that  is  prepared  in 
accordance  with  (  611.1196. 

(5)  Any  additional  information  that 
the  petitioning  stockholders  or  the  board 
of  directors  wishes  to  submit  in  support 
of  its  request  or  that  the  Farm  Credit 
Administration  requests. 

§611.1194    Farm  Cradit  Administration 


(a)  A  certified  copy  of  a  petition  or 
resolution,  together  with  the  additional 


(a)  Upon  receipt  of  the  petition  or 
resolution  and  the  accompanying 
documents,  the  Farm  Credit 
Administration  shall  review  the  request 
and  either  deny  or  give  its  approval  to 
the  request. 

(b)  If  the  request  is  denied,  written 
notice  stating  the  reasons  for  the  denial 
shall  be  transmitted  to  the  chief 
executive  officer  of  the  association  who 
shall  notify  the  board  of  directors  and 
the  stockholders  of  such  denial. 

(c)  Upon  approval  of  the  proposed 
withdrawal  or  reorganization  by  the 
stockholders  as  provided  for  in 

9  611.1195,  the  secretary  of  the 
association  shall  forward  to  the  Farm 
Credit  Administration  a  certification  of 
the  stockholder  vote  and  a  signed  copy 
of  the  Articles  of  Association. 

(d)  On  receipt  of  the  certificationand 
Articles  of  Association  as  required  in 
paragraph  (c)  of  this  section,  the  Farm 
Credit  Administration  shall  issue 
charters  or  amended  charters  as  are 
necessary  to  reflect  the  territory  to  be 
served  by  the  resulting  associations. 

9611.1196    Stocfchoidar  vote. 

(a)  Upon  approval  of  a  petition  or 
resolution  by  the  Farm  Credit 
Administration,  the  association  shall 
call  a  meeting  of  its  voting  stockholders. 
The  meeting  shall  be  called  on  written 
notice  sent  after  receipt  of  the  Farm 
Credit  Administration'^  approval  which 


shall  notify  each  sloddbalder  dial  a 
petition  or  resolution  has  been  fikd  and 
thajt  a  meeting  will  be  held  in 
accordance  with  the  association's 
bylaws.  The  stoddidders'  meeting  shall 
be  scheduled  for  a  date  which  is  no  later 
than  60  days  after  the  filing  date. 
.  (b*)  In  the  case  of  a  petition  to 
.  withdraw  fit)m  the  existing  association, 
ballots  shall  be  sent  to  each  stockholder 
of  the  exitfiRg  assodation  who  wouM 
be  a  stockholder  of  one  of  the  separate 
associations.  The  petition,  as  it  applies 
to  each  such  separate  asaociatioB.  diall 
be  approved  if  agreed  to  by  a  ma^orify 
of  the  stockboldm  who  would  be 
served  by  the  separate  assodation. 
(c)  Approval  of  the  resolution  or 
petition  to  r80i;ganize  the  eotire 
association  into  two  or  more 
associations  shall  require  the 
afiimntive  irate  ef  a  maiority  of  tbe 
voting  stockholders  of  the  existing 
assodation. 

9«11.1196   Notice  Of  meeting. 

(a)  He  notice  of  meetiag  to  consider 
and  ad  apon  die  petition  shaQ  be. 
accompanied  by  an  information 
statement  that  coaiplies  with  the 
requirements  of  S  611.1197  which  shall 
be  prepared  hy  the  existing  associatias 
with  the  cooperation  and  assistance  of 
the  petitioning  stockholders  or.  at  their 
discretion,  by  the  petitioning 
stockholders. 

(b)  The  Dotioe  of  aMeting  to  consider 
and  act  upon  a  resolution  to  reoi^niae 
the  association  shall  be  accompanied  by 
an  information  statement  that  complies 
with  Ihe  requirements  of  9  611.1197 
prepared  by  the  existing  association. 

§611.1197    liifiNinalimi ststeiiiaiiL 

(a)  Aainformation  statement  shall  be 
prepared  which  discloses  certain 
information  regarding  the  existing 
association  and  (1)  each  association  that 
is  proposed  to  be  withdrawn  from  the 
existing  association,  or  (2)  each 
assodation  that  would  result  from  the 
total  reor:ganization  of  the  existing 
association. 

(b)  TTie  information  statement  shall 
contain  the  following  materials: 

(1)  A  statement  eimer  on  the  first  page 
of  the  materials  or  on  the  notice  of  the 
stoddiolders'  meeting,  in  capital  letters 
and  bold,face  type,  that: 

THE  FARM  CREDIT  ADMINISTRATTON 
HAS  NEITHER  APPROVED  NOR  PASSED 
UPON  THE  ACCtJRACY  OR  ADEQUACY 
OF  T«E  ^FORMATION  ACCOMPANYING 
THE  NOTICE  OF  MEEHNG  OR  PRESENTS 
AT  1«E  MEETINC  AND  NO 
REPRESENTATION  TO  THE  CONTRARY 
SHALL  BE  MADE  OK  RELIEF  UPON. 

(2)  A  description  of  the  material 
provisions  of  the  reorganization  plan 


and  die  ^foct  of  Ae  reorganization  on 
each  proposed  assodation,  their 
stockholdeis,  and  the  territory  to  be 
served. 

(3)  A  statement  enameratfaig  the 
advantages  and  disadvantages  of  ttie 
proposed  reorganization  including 
changes  in  operating  effidencies,  one- 
stop  service,  braach  offices,  focal 
control,  fmanaal  condStfon,  etc. 

(4)  A  summary  of  the  provisions  of  the 
charter  and  bylaws  of  the  proposed 
assodation  that  differ  materially  from 
die  charter  or  bylaws  of  die  existing 
association. 

(5)  A  brief  statement  by  the  board  of 
directors  of  the  existing  association 
setting  forth  the  board's  opinion  on  the 
advisabilify  of  the  separation  or 
reoi^ganization. 

(6)  A  presentation  of  the  foUowing 
financial  data:  . 

(i]  An  audited  balance  sheet  and 
income  statement  and  notes  thereto  of 
the  existing  assodation  for  the 
preceding  two  fiscal  years. 

fii)  A  balance  sheet  and  income 
statement  of  the  existing  associatioQ 
showing  its  financial  condition  before 
the  separation  or  reotsaaizatioo  and  the 
pro  forma  balaace  sheet  and  income 
statement  of  each  pn^Kised  association 
showing  its  financial  condition  which 
meet  the  folloiviflg  conditioiu: 

(A)  The  financial  stateaMats  of  the 
existing  and  each  proposed  assodation 
(collectively,  "constituent  financial 
statements"]  shall  be  presented  in 
columnar  form,  sbowiag  the  finandal     • 
condition  as  of  the  end  of  the  most 
recent  quarter  of  the  existtag 
association,  and  operating  results  since 
the  end  of  the  last  fiscal  year  through 
the  end  of  the  most  recent  quarter  of  the 
existing  association. 

(B)  If  die  request  is  made  within  90 
days  after  Uie  end  of  die  fiscal  year,  die 
constituent  financial  statements  shall  be 
based  on  the  most  recent  fiscal  yearend 
finandal  statements  of  the  existing 
assodation. 

(C)  If  the  request  is  made  within  45 
days  after  die  end  of  the  most  recent 
quarter,  the  oonstitoent  finandal 
statements  shall  be  based  on  the 
financial  statements  of  the  existing 
assodation  as  of  the  end  of  the  quarter 
preceding  the  quarter  just  ended. 

(D)  If  the  request  is  made  more  than 
45  days  afier  the  end  of  the  most  recent 
quarter,  the  constituent  financial 
statements  shall  be  based  on  the 
financial  statements  of  the  existing 
association  as  of  the  end  of  tliat  quarter. 

(E)  The  financial  statements  mast  be 
accompanied  by  appropriate  notes, 
including  data  relating  to  nonperforming 
loans  and  related  assets,  allowance  for 


loan  losses,  and  current  year-to-date 
chargeoffs. 

(7)  A  description  of  the  types  and 
dollar  amount  of  a^y  finandal 
assistance  that  has  been  provided  to  die 
existing  association  durii^  the  past 
yean  the  oooditions  on  which  the 
financial  assistance  was  extended,  the 
terms  of  repayment  or  retirement  if  any. 
end.  fte  liability  for  repayment  of  this 
assistance  by  tbe  existing  «id  proposed 
associations  if  the  withdrawal  or 
reorganization  were  approved 

(8)  A  statement  as  to  whether  the 
proposed  association  would  require 
financial  assistance  during  the  first  3 
years  of  Its  operation  as  a  new 
association,  the  estimated  type  and 
dollar  amount  of  the  assistance,  and 
terms  of  repayaieat  or  retirement,  if 
knows. 

(9)  A  statement  indicating  the  possible 
tax  consequences  to  stockholders  and  to 
the  proposed  assodationB,  and  whetiier 
any  le^  opinioa,  ruia^  or  external 
auditor's  opinion  has  been  obtained  on 
the  matter. 

(10)  A  presentation  on  each  proposed 
associatfon's  interest  rate  and  fee 
programs,  interest  collection  policy, 
capitalization  plan  and  other  factors 
that  would  affect  a  borrower's  cost  of 
doing  business  with  the  assodation. 

(11)  A  description  of  any  ev^t 
subsequent  to  the  date  of  the  last 
quarterly  report  but  prior  to  the 
stockholder  vote,  that  would  have  a 
material  impact  on  the  financial 
condition  <tf  each  proposed  associatioa 
as  of  its  effective  date. 

(12)  A  statement  of  any  other  material 
fact  or  circumstance  diat  a  stockholder 
would  need  in  order  to  make  an 
informed  and  responsible  decision,  or 
that  would  be  necessary  in  order  to 
provide  a  disclosure  that  is  not 
misleading. 

(13)  A  form  of  written  proxy,  together 
-with  instmctions  on  its  poipose,  use  and 
authorization  by  the  stockholder.  The 
proxy  instructions  must  ensure  the 
secrecy  of  the  stockholder's  ballot  if  the 
stockholder  votes  by  proxy,  . 

(14)  A  copy  of  die  frian  of 
reorganizatiaR  provided  for  in  {  611.1198 
of  this  part. 

(c)  No  bank  or  assodation  diredor, 
officer,  or  employee  shall  make  any 
untrue  or  misleading  statement  of  a 
material  fad.  or  fail  to  xJisclose  any 
material  fad  necessary  imder  the 
droumstances  tp  make  statements  made 
not  misleading,  to  a  stockholder  of  tha 
association  in  connection  with  a 
reorganization  under  this  subpart. 
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§611.11M    PtanofrMrgwiization. 

(a)  The  withdrawal  of  an  association 
or  other  reorganization  under  this 
subpart  shall  occur  pursuant  to  a  written 
plan.  There  shall  be  a  written  plan  of 
reorganization  for  each  association  to  be 
withdrawn  from  an  existing  association  - 
or  each  association  to  be  created  by  the 
complete  reorganization  of  an  existing 
association. 

(b)  A  written  plan  shall  include,  but 
not  be  limited  to,  all  of  the  following 
provisions: 

(1)  The  proposed  Articles  of 
Association  which  shall  contain  the 
following: 

(i)  The  proposed  name  and 
headquarters  of  the  association. 

(ii)  The  territory  to  be  served  by  the 
association. 

(iii)  The  purposes  for  which  the 
association  is  being  formed. 

(iv)  The  powers  and  authorities  to  be 
exercised  by  the  association  in  carrying 
out  its  functions  under  Title  D  of  the  Act 

(v)  A  statement  which  shall  provide 
that  the  corporate  existence  of  the    - 
association  shall  commence  upon 
issuance  of  its  charter  by  the  Farm 
Credit  Administration  and  shall 
continue  until  dissolved  in  accordance 
with  the  law. 

(vi)  The  signatures  of  those  persons 
who  choose  to  establish  the  association 
and  a  statement  signed  by  each  such 
person  establishing  eligibility  to  borrow 
from  the  assodation  in  which  such 
person  will  become  a  stockholder. 

(2)  As  an  attachment  to  the  Articles  of 
Association,  the  proposed  bylaws  of  the 
new  association. 

(3)  An  explanation  of  the  value  of  the 
equity  ownership  as  of  the  last 
monthend  held  by  stockholders  of  the 
existing  association  who  would  be 
served  by  the  proposed  association. 

(4)  A  statement  on  the  formula  for  the 
retirement  and  transfer  of  stock, 
participation  certificates  and  equities 
held  by  stockholders  of  the  existing 
association  who  would  become 
stockholders  of  the  proposed 
association,  and  the  issuance  of  an 
equivalent  amount  of  stock, 
participation  certificates  and  equities  by 
the  proposed  association  to  its 
stockholders. 

(5]  A  provision  for  the  distribution  of 
assets  and  liabilities  of  the  existing 
association  and  a  description  of  the 
basis  upon  which  the  distribution  is  to 
be  made  to  the  proposed  assodation. 

(6)  A  statement  on  how  the  expenses 
connected  with  the  reorganization  are  to 
be  borne  by  the  affected  parties. 

(7)  The  names  of  the  persons  who  will 
serve  as  the  initial  board  of  directors 
until  the  first  annual  meeting  of 
stockholders  following  the 


reorganization.  Any  director  of  an 
existing  assodation  whais  eligible  to 
serve  as  a  director  of  the  proposed 
association  may  be  designated  as  a 
member  of  the  initial  board  of  directors 
for  a  period  not  to  exceed  his  or  her 
current  term,  after  which  he  or  she  must 
stand'for  reelection. 

(8)  A  statement  of  any  conditions 
which  must  be  satisfied  prior  to  the 
effective  date  of  the  proposed 
reorganization,  including  but  not  limited 
to  approval  by  stockholders  and 
issuance  of  a  charier  by  the  Farm  Credit 
Administration. 

(9)  A  statement  that  prior  to  the 
effective  date  of  the  reorganization,  the 
petitioning  stockholders  may  withdraw 
their  petition  or  the  board  of  diredors  of 
the  existing  association  may  rescind  its 
resolution,  with  the  concurrence  of  the 
Farm  Credit  Administration,  on  the 
basis  that: 

(i)  The  information  disdosed  to 
stockholders  contained  material  errors 
or  omissions: 

(ii)  Material  misrepresentations  were 
made  to  stockholders  regarding  the 
impact  of  the  reorganization; 

(iii)  Fraudulent  activities  were  used  to 
obtain  the  stockholders'  approval;  or 

(iv)  An  eyent  occurred  between  the 
time  of  the  vote  and  the  reorganization 
that  would  have  a  significant  adverse 
impad  on  the  future  viability  of  the 
proposed  assodation. 

(10)  A  designation  of  those  persons 
who  have  authority  to  carry  out  the  plan 
of  reorganization,  induding  the 
authority  to  execute  any  documents 
necessary  to  perfect  tiUe,  on  behalf  of 
the  proposed  association. 

PART  612— PERSONNEL 
ADMINISTRATION 

11.  The  authority  dtation  for  Part  612 
is  revised  to  read  as  follows: 

Authority:  Sees.  5.9, 5.17;  12  U.S.C  2243, 

2252. 

Subpart  B— Standarda  of  Conduct  for 
Diractors,  Officara  and  Employaaa 

§612.2200   [Rfmovsd  and  Rsaarvad] 

12.  In  Subpart  B  section  612.2200  is 
removed  and  reserved. 

PART  61»-QENERAL  PROVISIONS 

13.  The  authority  dtation  for  Part  618 
is  revised  to  read  as  follows: 

AutiMrity:  Sees.  1.12.  2.5. 3.7, 4.13A.  4.2S, 
5.9.  5.17: 12  U.S.C.  2020.  2076.  2128.  220a  2218. 
2243.2252. 

Suliparta  D  and  E  (Rambvad  and 
Raaarvad] 

14.  Subparts  D  and  E  are  removed  and 
reserved. 


PART  620-OISCt.OSURE  TO 
SHAREHOLDERS 

15.  The  authority  citation  for  Part  620 
continues  to  read  as  follows: 

Authority:  Sees.  5.17: 12  U.S.C.  2252:  sec 
424  of  Pub.  L 100-233. 

16.  Subpart  Dis  added  to  read  as 
follows: 

Subpart  O— Bank  Dirsctor  DtoekMure 
Raquirainants 

Sec 

620.30  Disclosure  statement  for  bank 
director  candidates. 

620.31  Contents  of  disclosure  statements. 

620.32  Prohibitipn  against  incomplete, 
inaccurate,  or  misleading  disclosure. 

Subpart  O— Bank  Director  Diadoaura 
Re(|uirantanta. 

Se20.30   Dtodeaurastatamant  for  bank 


Each  bank  shall  adopt  policies  and 
procedures  that  assure  that  a  disdosure 
statement  is  prepared  by  each  candidate 
for  election  to  the  bank  board.  The 
banks  shall  provide  a  form  providing  for 
the  information  required  and  distribute 
or  mail  copies  of  completed  and  signed 
disdosure  statements  to  stockholders 
with  the  election  ballots.  No  person  may 
be  a  candidate  for  bank  director  who 
does  not  make  the  disdosure  required 
by  this  subpart 

S  620.31    Contents  of  dtocioaiira 
itataiwants. 

Disclosure  statements  shall  indude 
the  following  information: 

(a)  A  statement  of  the  institution's 
policies,  if  any,  on  loans  to  and 
transactions  with  directions  of  the  bank. 

(b)  Candidate's  name,  residential 
address,  business  address  if  any, 
citizenship,  business  experience  during 
the  last  5  yean  induding  principal 
occupation  and  employment  during  the 
last  5  years,  a  list  of  any  business 
entities  on  whose  board  of  directors  the 
candidate  serves  and  state  the  prindpal 
business  in  which  the  entities  are 
engaged,  and  any  information  pertinent 
to  the  creation  of  a  nepotistic 
relationship  upon  election  to  the  bank 
board. 

(c)  Transactions  other  than  loans.  The 
disclosure  statement  should  describe 
briefly  any  transaction  or  series  of 
transactions  other  than  loaiu  that 
occurred  since  the  last  annual  meeting 
between  the  bank  and  the  candidate, 
any  member  of  the  imme^ate  family  of 
such  person,  or  any  organization  with 
which  such  person  is  affiliated,  the 
nature  of  the  person's  interest  in  the 
transaction,  and  the  terms  of  the 
transaction.  No  information  need  be 
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given  where  the  purchase  price,  fees,  or 
charges  involved  were  determined  by 
competitive  bidding'  or  where  the 
amount  involved  in  the  transaction 
(induding  the  total  of  aU  periodic 
payments)  doe^  not  exceed  $5,000,  or  die 
interest  of  the  person  arises  solely  as  a 
result  of  his  or  her  status  as  a 
stockholder  of  the  institution  and  the 
benefit  received  is  not  a  spedal  or  extra 
benefit  not  available  to  all  stockholders, 
(d)  Loans  to  diredor  candidates. 

(1)  To  the  extent  applicable,  state  Uiat 
the  bank  has  had  loans  outstanding 
during  the  last  full  fiscal  year  to  date  to 
the  candidate,  his  or  her  immediate 
family  members,  and  any  organizations 
with  which  such  persons  are  affiliated 
that 

(i)  Were  made  in  die  ordinary  course 
of  business; 

(ii)  Were  made  on  the  same  terms, 
induding  interest  rate,  amortization 
schedule,  and  collateral  as  those 
prevailing  at  the  time  for  comparable 
transactions  with  other  persons. 

(2)  To  the  extent  applicable,  state  that 
no  loan  to  a  candidate,  or  to  any 
organization  affiliated  with  die 
candidate,  or  to  any  fanmediate  f4mily 
member  who  resides  in  the  same 
household  as  the  candidate  or  in  whose 
loan  or  business  operation  the  candidate 
has  a  material  financial  or  legal  interest 
involved  more  than  the  normal  risk  of 
collectibility;  provided  that  no  such 
statement  need  be  made  with  respect  to 
any  director  who  has  resigned  before 
the  time  for  filing  the  applicable  report 
with  the  Farin  Qedit  Administration 
(but  in  no  casJe  than  the  actual  filing),  or 
whose  term  of  office  will  expire  or 
tenninate  noiatw  than  the  date  of  the 
meeting  of  stpckholders  to  which  the 
report  rdates. 

(3)  If  the  conditions  stated  in 
paragrajphs  (d)  (1)  and  (2)  of  diis  section 
do  not  apply  to  the  loan(s)  of  the 
candidates  or  organizations  sptdRed 
therein  with  respect  to  sudi  loans,  state: 

(i)  The  name  of  the  candidate  to 
whom  the  loan  was  made  or  to  whose 
relative  or  affiliated  organization  the 
loan  was  made; 

(ii)  Th^  largest  aggregate  amount  of 
each  indebtedness  outstanding  at  any 
time  during  the  last  fiscal  yean    - 

(iii)  The  nature  of  the  10an(s): 

(iv)  The  amount  outstanding  as  of  the 
latest  practicable  date: 

(v)  The  reasons  the  loan  does  not 
comply  with  the  criteria  contained  in 
this  section; 

(vi>if  the  loan  does  not  comply  with 
this  section,  the  rate  of  interest  payable 
on  the  loan  and  the  repayment  terms; 

(vii)  If  the  loan  does  not  comply  with 
this  section,  the  amount  past  due,  if  any. 


and  the  reason  the  loan  is  deemed  to 
involve  more  than  a  normal  risk  of 
collectibility. 

(e)  Involvement  in  certain  legal 
proceedings.  The  disclosure  statement 
should  describe  any  of  the  following 
events  diat  occurred  during  the  past  5 
years  and  that  are  material  to  an 
evaluation  of  the  ability  or  integrity  of 
the  candidate: 

(1)  A  petition  imder  the  Federal 
bankruptcy  laws  or  any  State 
insolvency  law  was  filed  by  or  against 
or  a  receiver,  fiscal  agent  or  similar 
officer  was  appointed  by  a  court  for  the 
business  or  property  of  the  candidate,  or 
any  partnership  in  which  the  candidate 
was  a  general  partner  at  or  within  2 
years  before  the  time  of  such  filing; 

(2)  The  candidate  was  convicted  in  a 
criminal  proceeding  or  is  a  named  party 
in  a  pending  criminal  proceeding 
(excluding  traffic  violations  and  oUier 
misdemeanors); 

(3)  The  candidate  was  the  subject  of 
any  order,  judginent  or  decree,  not 
subsequently  reversed,  suspended,  or 
vacated,  by  any  court  of  competent 
jurisdiction,  permanentiy  or  temporarily 
enjoining  or  otherwise  limited  the 
candidate  from  engaging  in  any  type  of 
business  practice. 

S620.32   ProWbWonagafciatincompMe. 
Inaccurate,  or  mlslaadhig  dtocloeura. 

No  employee  or  director  or  candidate 
for  director  of  the  bank  shall  make  any 
disclosure  to  stockholders  writh  respect 
to  an  election  that  is  incomplete, 
inaccurate,  or  misleading.  When  any 
such  person  makes  disdosure,  that  in 
the  judgement  of  die  Farm  Credit 
Administration  is  incomplete, 
inaccurate,  or  misleading,  whether  or 
tiot  such  disdosure  is  made  pursuant  to 
this  subpart  the  Farm  Credit 
Administration  may  dired  such 
institution  or  person  to  make  such 
additional  or  corrective  disdosure  as  is 
necessary  to  provide  stockholders  wiUi 
full  and  fair  disdosure. 

Dated  May  31, 1968. 
DavUlAHill. 

Secretary,  Farm  Credit  Administration  Board. 
[FR  Doc.  66-12608  Filed  6-3-68;  8:45  am] 
aNxam  cooc  sTos-oi-M 


12CFRPart618 

Qanaral  ProviakHia;  Member  Inaurance 

AOCncy:  Farm  Credit  Adminisb-ation. 
action:  Proposed  rule. 


r:  The  Farm  Credit 
Administration  (FCA),  by  the  Farm 
Credit  Administration  Board,  publishes 


for  comment  proposed  amendments  to 
Part  618,  Subpart  B,  relating  to  the 
authority  of  Farm  Credit  System 
(System)  institutions  to  sell  credit- 
related  forms  of  insurance  to  dieir 
members-borrowers.  The  proposed 
amendments  implement  section  422  of. 
the  Agricultiiral  Credit  Act  of  1987  (Pub. . 
L 100-233)  (1987  Act)  which  amends 
section  4.29  of  the  Farm  Credit  Act  of 
1971  (Act).  12  U.S.C  2218.  The  proposed 
regidation  requires  all  System  banks  to 
approve  the  programs  of  more  than  two 
insurers  for  each  tyi>e  of  insurance 
offered  in  the  district  and  requires  the 
board  of  directors  of  the  bank  or 
assodation  to  select  and  offer  at  least 
two  approved  insurers  for  each  type  of 
insurance  made  available.  Insurance 
programs  offered  by  System  banks  or 
associations  as  of  January  6, 1988,  that 
do  not  meet  the  requirements  of  section 
4.29  may  only  be  offered  until  july  1, 
198a  the  FCA  invites  comment  on  Uie 
proposed  amendments. 

DATES:  Comments  should  be  received  on 
or  before  July  6, 1988. 

ADDHESfES:  Submit  any  comments  in 
writing  (in  triplicate)  to  Anne  E  Dewey. 
General  Counsel,  Farm  Credit 
Administration,  McLean,  Vuginia  22102- 
5090.  Copies  of  all  commtmications 
received  will  be  available  for 
examination  by  interested  parties  in  the 
Office  of  General  Counsel,  Farm  Credit 
Administration. 

FOR  RNITHEfl  INFORMATION  CONTACT: 

Dennis  K.  Carpenter,  Senior  Credit 
Spedalist  Finandal  Analysis  and 
Standards  Division,  Farm  Credit 
Administration,  McLean,  VA  22102- 
5090,  (703)  883-4496,  TDD  (703)  883- 
4444 
or 

Joanne  P.  Ongman,  Attorney,  Office  of 
General  Coimsel,  Farm  Credit 
Administration,  McLean,  VA  22102- 
5090.(703)883-4020. 

SUFFLEMBITARY  INFORMATION:  The  FCA 

Board  proposes  to  amend  12  CFR 
6ia8030  to  conform  this  regulation  to 
changes  made  by  the  1987  Act  Section 
6ia8030  was  promulgated  pursuant  to 
section  4.29  of  the  Act  which  authorizes 
the  FCA  to  issue  regulations  governing 
the  sale  of  spedfied  types  of  insurance 
by  System  banks  and  associations. 
Section  4.29  sets  forth  specific  criteria  to 
be  induded  in  these  regulations. 

Section  422  of  the  1987  Act  amends 
section  4.29  by  expanding  the  specific 
responsibilities  of  System  institutions  in 
providing  iruurance  services. 
Specifically,  it  requires  System 
institutions  to  provide  members  or    - 
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borrowers  the  option.  wiUiOBt  coercioo. 
to  accept  or  reiect  the  iiuurance  o^ered 
by  these  institutions.  It  also  requires 
banks  to  approve  the  pro^Bms  of  more 
than  two  insurers  fw  each  type  of 
insurance  ofEered  in  the  disMct  and 
requires  the  board  of  directors  of  the 
bank  or  association  to  select  and  offer 
at  least  two  of  the  approved  programs. 
Section  422  reqoires  diat  insurers 
selected  to  provide  insurance  programs 
must  meet  reasonable  financial  and 
quality  of  service  standards  and  must  be 
licensed  under  State  law.  Finally, 
section  422  requires  that  any  insorance 
program  offered  by  any  System  bank  or 
association  as  of  January  6. 1988,  that 
does  not  meet  the  requirements  of  the 
amended  section  4.29,  is  to  be 
discontinued  after  July  1, 198& 

Accordingly,  the  FCA  Board  proposes 
to  amend  1 61&8030  to  inanporate  these 
requirements.  Sectioa  61&8030(a)  is 
pn^iosed  to  be  amended  by  adiding  a 
sentence  that  states  that  members  or 
borrowers  shall  have  the  option  to 
accept  or  reject  insurance  without 
coercion.  Section  6ia8030(b)(2)  is 
proposed  to  be  amended  by  adding  a 
new  paragraph  (i)  to  indode  the 
requirement  that  insurers  selected  to 
offer  programs  must  meet  ffamndal  and 
quality  of  service  standards  and  must  be 
licensed  under  State  law  for  the  State(s) 
in  which  the  insurance  is  offered. 

TTie  FCA  Board  proposes  to  delete  the 
present  §  6ia8030(b)(7),  whidi  requires 
at  least  two  bisnrers  to  be  spproved  for 
each  type  of  insurance  offered  in  the 
district  and  applies  this  requirement 
only  to  Federal  intermediate  credit 
banks.  In  its  place,  the  FCA  Board 
proposes  to  amend  i  ei8.8030(bK6)  to 
add  the  requirement  that  each  bank 
shall  approve  the  programs  of  more  than 
two  insurers  for  each  type  of  insurance 
offered  in  a  district  If  a  program  is  not 
offered  in  all  of  the  states  in  the  district, 
the  bank  shall  approve  the  programs  of 
such  additional  insurers  as  are 
necessary  to  insure  that  the  bank  or 
each  association  has  more  than  two 
approved  programs  from  which  to  sdect 
and  oSor  to  its  monbers  and  borrowers. 
The  FCA  Board  also  proposes  to  amend 
S  618.8030(bK2)  to  state  that  the  banks 
and  associations  a«  to  select  and  c^er 
at  least  two  a4  the  approved  programs. 
Insurance  programs  oBend  i^  System 
banks  and  associations  as  of  Jandary  6, 
1988.  that  do  not  meet  these 
requirements  are  grandfathered  only 
untU  July  1, 198a 

Finally,  the  existing  i  6ia80S0(b) 
requires  FCA  to  approve  district  poiides 


'\J. 


for  the  sale  of  insurance  services.  The 
FCA  Board  proposes  to  delete  diis  prior 
approval  requirement  to  confbnn  this 
regulation  to  amendments  to  the  Act 
that  establish  FCA  as  an  arms-lengtb 
regulator. 

List  of  Sabjects  in  12  CFR  Part  818 

Agriculture,  Archives,  and  records. 
Banks,  banking,  Insurance,  Reporting 
and  recordkeeping  requirements.  Rural 
areas.  Technical  assistance. 

For  the  reasons  stated  in  the 
preamble.  Part  818  of  Chapter  VI,  Title 
12  of  the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  follows: 

PART  SIS— GENERAL  PflOVISIOMS 

1.  The  authority  dtation  for  Part  818  is 
revised  to  read  as  follows: 

Authority:  Sees.  4.12. 4.29, 5.9. 5.ia 
5.17: 12  USX:.  2183. 22ia  2243,  2244.  and 
2252. 

Subpart  B—MemtMr  (naurance 

2.  Section  eia8030  is  amended  by 
removing  paragraph  (b)(7);  by 
redesjgnatijng  paragraphs  (b)(8)  through 
(b](l3)  as  paragraph  (b)(7)  through 
(bKl2);  and  revinng  para^aphs  (a),  (b) 
introductory  text,  (b)(1).  (b)(2).  and  (bK6) 
to  read  as  follows: 


SeiasoM 

(a)  Banks  and  assodations  may  sell  to 
any  Farm  Credit  System  member  or 
borrower,  on  an  optional  basis,  credit  or 
term  life  and  credit  disability  insurance 
appropriate  to  protect  the  loan 
commitment  in  the  event  at  death  or 
disabihty  of  the  debtors.  The  sale  ci 
other  insurance  necessary  to  protect  a 
member's  farm  or  aquatic  unit  is 
permitted,  but  hmitod  to  hail  and 
multiple-peril  crop  insurance,  title 
insurance,  and  insurance  necessary  to 
protect  &e  facilities  and  equipment  of 
aquatic  borrowers.  A  member  or 
borrower  shall  have  the  option,  without 
coercion  from  the  bank  or  association  of 
such  member  or  borrower,  to  accept  or 
reject  such  insurance. 

(b)  District  board  policies  govemii)g 
the  provision  of  member  insurance 
programs  shall  be  established  within  the 
following  general  guidelines: 

(1)  There  must  be  a  debtor-creditor 
relationship  with  a  Farm  Credit  System 
institution  for  a  member  to  bie  eligible 
for  authorixed  member  insurance 
services.  Coverage  may  continue  after 
the  loan  has  been  repaid  provided  the 
member  can  reasonably  be  expected  to 
borrow  again  with  2  years,  and  provided 
such  continuation  of  insurance  is  not 


ctmtrary  to  State  law.  For  hail  and 
muhiple-peril  crop  insurance  only, 
eligibility  extemk  to  lamSords  of 
tenants  and  tenants  of  landlords  having 
a  debtor-creditor  rriationsMp.  The 
member/bOTTower  riiall  have  the  option, 
without  coerci<m  from  the  bank  or 
association,  to  accept  or  reject  such 
insurance. 

(2)  Nfember insurance  services  may  be 
offered  only  if: 

(i)  Hie  insurance  program  has  been 
approved  by  the  bank  or  assodation 
bom  among  eligible  programs  made 
available  to  it  ^  insurers — 

(A)  Meeting  reasonable  financial  and 
quality  of  service  standards;  and 

(B)  Licensed  under  State  law  to  do 
business  in  the  State(s)  in  which  the 
insurance  is  offered; 

(ii)  The  bank  or  association  has  &e 
capadty  to  render  authorized  insurance 
services; 

(iii)  There  exists  the  probability  that 
the  services  will  generate  suffident 
revenue  to  cover  all  costs; 

(iv)  Rendering  the  insurance  service 
will  not  have  an  adverse  effect  on  the 
credit  or  other  operations  of  the  bank  or 
association;  and 

(v)  la  making  insorance  available 
through  approved  insurers,  the  board 
directiKs  of  the  bank  or  assodation 
selects  and  <^ers  at  least  two  approved 
insurers  for  each  type  of  insurance  made 
available  to  the  members  and 
borrowers. 


(6)  In  making  insurance  avaQable 
through  private  insurers,  each  bank  shall 
approve  the  programs  of  more  than  two 
insurers  for  each  type  of  insurance 
offered  in  the  district  If  a  program  is  not 
offered  in  all  of  the  states  in  the  district 
the  bank  shall  approve  the  pro-ams  of 
such  additional  insurers  as  are 
necessary  to  insure  that  the  bank  or 
eachassodation  is  provided  more  than 
two  approved  prograais  from  which  to 
select  and  offer  to  its  members  and 
borrowers.  The  banks  may  provide 
comparative  information  rriating  to 
costs  and  quality  of  approved  programs 
and  finandal  conditions  of  approved 
■companies. 

Date:  May  31, 1968. 
David  A.  Hill, 

Secretary,  Fbim  Credit  Administration  Board. 
[FR  Doc  88-12609  Filed  ft-9-88;  8^45  am) 
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DEPARTMENT  OF  HOUSINQ  AND 
URBAN  DEVELOPMENT 

Offlce  of  ttia  Aaaistant  Secretary  for 
Hbuslno-Foderal  Houalng 
Conuniaslonpr  - , 

24CFRPart208 

(Docket  Na  R-88-137B;  FR-24211 

Computer  Automation  of  Required 
Data  lor  Certification  and 
Reoertmcation  and  Subaldy  BIMng 
Procadurea  for  Certain  MultKpmlly 
Subaidlzed  Projecta 

AOattti  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner.  HUD. 
ACTION:  Proposed  rule. 

summary:  This  rule  would  require 
owners  of  certain  HUD-administered 
multifamily  subsidized  projects  to 
automate  the  submission  of  certain  data 
to  HUD.  This  rule  would  apply  to 
multifamily  projects  under  the  following 
programs:  Section  238  Interest  Reduction 
and  Rental  Assistance  Payments, 
Section  8  Housing  Assistance  Payments 
Program  (including,  but  not  limited  to. 
Loans  for  Housing  for  the  Elderly  or 
Handicapped  (Sections  202/8)).  Section 
221(d)(5)  Below  Market  Interest  Rate 
Housing  for  Low  and  Moderate  Income 
Mortgage  Insurance,  and  Section  101 
Rent  Supplements.  This  rule  does  not 
apply  to  the  Section  8  Existing  Housing 
Program  or  the  Moderate  Rehabilitation 
Program,  nor  does  it  apply  where  State 
housing  finance  and  development 
agencies  and  other  Public  Housing 
Agencies  are  contract  administrators. 
DATES:  Comments  must  be  submitted  on 
or  before  July  21, 1988. 
AOORCSSeS:  Interested  parties  are 
invited  to  submit  comments  to  the  Rules  ■ 
Docket  Clerk,  Office  of  General  Counsel, 
Room  10276.  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street 
SW.,  Washington,  DC  20410. 
Communications  should  refer  to  the 
above  docket  number  and  title.  A  copy 
of  each  communication  will  be  available 
for  public  inspection  during  regular 
business  hours  at  the  above  address. 

FOR  njRTHER  INfORMATKm  CONTACT: 

James  J.  Tahash,  Director,  Planning  and 
Procedures  Division,  Office  of       . 
Multifamily  Housing  Management  451 
Seventh  Street  SW.,  Room  6182, 
Washington.  DC  20410.  (202)  428-3970. 
(This  is  not  a  toll-free  number.) 
StJPPLCMENTARY  INFORMATION:  In  1983 
and  1985,  legislative  changes  were  made 
which  signiHcantiy  changed  and 
complicated  tenant  rent  calculations. 
Therefore.  HUD  has  encouraged 
automation  of  the  following  forms:  (1) 
Form  HUD-50059,  Owner's  Certification 


of  Compliance  with  HUD's  Tenant 
Eligibility  and  Rent  Procedures;  (2)  Form 
HUD-500G9  a  through  e  and  k. 
Computation  of  Tenant  Payment/Reht 
(3)  Form  HUD-S2670.  Housing  Owner's 
Certification  and  Application  for 
Housing  Assistance  Payments;  and  (4) 
Form  HUD-S2870A,  Schedule  of  Tenant 
Assistance  Payments  Due.  These  forms 
are  used  in  the  following  subsidy 
programs:  Section  8  Housing  Assistance 
Payments  Programs  (induding,  but  not 
limited  ta  Loans  for  Housing  for  the 
Elderiy  or  Handicapped  (Sections  202/ 
8)),  Section  236  Interest  Reduction  and 
Rental  Assistance  Payments,  Section" 
221(d)(5)  Below  Market  Interest  Rate 
Housing  for  Low  and  Moderate  Income 
Mortgage  Insurance,  and  Section  101 
Rent  Supplements.  Automation  is 
desirable  because  these  forms  have 
become  a  burden  both  to  project  owners 
and  managers  and  to  HUD.  Owners  and 
managers  have  the  time  consmning  task 
of  completing  the  calculations  and 
computations  which  are  prone  to  error, 
and  when  errors  are  found,  retroactive 
changes  and  subsidy  adjustments  are 
required.  The  burden  to  HUD  results 
&Y)m  insufficient  HUD  staff  to  perform 
the  time  consuming  task  of  reviewing 
100  percent  of  the  forms  to  verify  the 
accuracy  and  completeness  of  the 
inforfbartion. 

The  primary  goal  of  this  regulation  is 
to  allow  HUD,  as  contract  administrator, 
to  accmnulate  and  check,  through 
automation,  the  Form  HUD-50059,  and 
subsidy  billing  submissions.  However, 
under  the  requirements  of  this  proposed 
rule,  HUD  would  require  owners  to 
autoni^te  the  transmission  of  data  only 
when  doing  so  would  be  cost  effective. 
Therefore,  exceptions  to  this  rule  would 
be  permitted  where,  as  determined  by 
HUD,  and  based  on  information 
submitted  by  the  owner,  it  can  be  shown 
that  it  would  not  be  cost  effective  to 
automate.  As  a  result  of  the  foregoing, 
the  Department  is  soliciting  comments 
from  the  public  regarding  the 
appropriate  criteria  for  waiving  the  data 
automation  requirements.  In  the  final 
rule,  the  Department  will  publish  the 
criteria  under  which  it  will  consider 
granting  waivers  to  the  data  automation 
requirements  on  a  case-by-base  basis. 
Project  owners  would  have  to  have  the 
required  data  for  compliance  with  this 
rule  within  180  days  of  the  effective  date 
of  his  rule.  The  costs  of  automating  the 
transmission  of  data — including  the 
purchasing  and  maintaining  of  computer 
hardware  or  software,  or  both,  or  the 
cost  of  contracting  for  such  services, 
associated  with  front  line  activities 
regarding  certification,  recertification 
and  subsidy  billing — would  be 
considered  project  operating  costs  to  be 


paid  out  of  project  income  and  would  be 
considered  projed  operating  costs  when 
processing  rent  increases. 

On  January  11, 1968,  at  S3  FR  645,  the 
Department  published  a  Notice  advising 
software  vendors,  project  owners,  and 
other  interested  individuals  of  the 
availability  of  specifications  and 
formats  for  use  in  automating  the  forms. 
These  specifications  contain  the 
minimum  standards  that  must  be  met 
Individuals  interested  in  receiving  a 
copy  of  tfiese  standards  may  request 
them  by  writing  to  James  J.  Tahash, 
Diredor.  Planning  and  Procedures 
Division,  Department  of  Housing  and 
Urban  Development  451  Seventh  Street 
SW.,  Room  6182.  Washington.  DC  20410. 

Other  Matters 

A  45-day  comment  period  is  being 
afforded  this  rule  so  that  the  Department 
may  have  the  benefit  of  public 
comments.  However,  a  longer  comment 
period  would  seriously  delay 
implementation  of  this  system.  The 
Department  and  the  industry  are 
committed  to  a  timetable  that  requires 
the  Department  to  begin  training  pre- 
selected Field  Offices  and  pilot  testing 
the  vendor's  software  and  the  new 
system  no  later  than  June  1968.  The 
system  is  scheduled  to  be  fully 
operational  by  January  1989.  The 
industry  is  aware  of  the  intent  of  the 
proposed  rule  and  has  been  worid^g 
with  the  Department  to  develop  the 
minimum  standards  for  the  software 
package.  A  Notice  of  the  availability  of 
the  Department's  standards  was 
published  in  the  Federal  Register  on 
January  11, 1988  (53  FR  645).  The 
Department's  timetable  for 
implementation  of  this  system  is  also  an 
initiative  under  OMB's  Productivity 
Improvement  Program.  Substantively, 
this  rule  would  make  no  changes  in  the 
data  requirements  of  the  projects  or 
project  owners,  nor  would  it  affect  the 
current  or  prospective  tenants.  It  would 
merely  change  the  way  in  which  the 
data  is  transmitted.  The  forms  used 
currentiy  are  a  burden  to  HUD  and  the 
projed  owners  and  managers,  and 
HUD's  Inspector  General  would  like  to 
see  the  system  fully  operational  by 
January  1989  in  order  to  reduce  the 
number  of  errors  assodated  with  the 
current  system. 

National  Environmental  Policy  Act  A 
Finding  of  No  significant  Impact  with 
respect  to  the  environment  lias  been 
made  in  accordance  with  HUD 
regulations  in  24  CFR  Part  50,  which 
implement  section  102(2KC)  of  the 
National  Environmental  Policy  Act  (42 
U.S.C.  4321-4347).  The  Finding  is 
available  for  public  inspection  during 
regular  business  hours  in  the  Office  of 


I  ^  .   .  . 
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the  Rdn  Docket  Cleric.  Roon  102TB.  4S1 
Seveiiui  Street  Sinr  ^  ^nrsefaington.  IX> 
2041(H)G0a 

Bxacatin  Order  12291.  Thie  rale 
wooldnot  oonetitute  •  major  rale  as  diet 
tenn  is  d^ned  in  sactioD  104  of  the 
Executive  Order  oo  Fadwal  R^pilation 
issaed  by  the  PleildaDt  on  Feblraary  17, 
1981.  An^lyas  on  the  rde  intficelee  that 
It  would  not'  (1)  Have  an  annual  effect 
on  dM  econaasy  of  $100  milBoB  or  ib<h«; 
(2)  cause  a  maior  increaae  in  coats  or 
prices  for  cooaomers.  individQial 
industries.  Federal.  State  or  local 
government  agencies,  or  geogrsphic 
regions:  or  (3)  have  a  significant  adverse 
efiiect  on  competition,  empkiyment 
investment,  productivity,  imtovation.  or 
on  die  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Regulatory  Flexibility  A(±  fiM 
required  by  sectioa  gQ6(b)  of  die 
Regulatory  Flexibility  Act  (5  U.SXI  601). 
the  Undersigned  hereby  certifies  that 
this  rule  would  not  have  a  significant 
economic  impact  on  a  sobstantial 
number  of  smaU  entitiea  because  this 
rule  would  make  no  ^*»nge»  in  the  data 
requirements  of  projects  or  project 
owners  but  merely  would  change  the 
way  in  which  the  data  ia  transmitted  to 
HUD.  Costs  aaaociated  widi 
implementatioa  of  the  automated  system 
would  be  considered  project  operating 
costs.  At  any  rate,  exceptiona  to  the  rule 
would  be  permitted  where  autoraaticm 
would  not  be  cost  effective  to  the  owner 
and  to  HUD. 

Semiannual  Agenda.  This  rule  is  listed 
as  item  number  913  in  the  Department's 
April  25, 1988,  Semiannual  R^nlatory 
Agenda  (53  FR 13854).  published  in 
accordance  with  Executive  order  12291 
and  die  Regulatory  Flexibility  Act 

List  «r  S«hi«:ts  in  24  CFR  Part  a08 

Computer  technology:  automatic  data 
processing,  data  processing,  electronic 
data  processing.  Subsides:  grant 
programs,  rent  subsides. 

According,  the  Department  proposes 
to  add  to  Title  24.  Chapter  n.  Subchapter 
B  of  the  Code  of  Federal  Regulations  a 
new  Part  208  to  read  as  follows: 

PART  20»-COIIPUTER  AUTOMATION 
OF  REOMREO  DATA  FOR 
CERTIFICATION  AND 
RECERTmCATION,  SUBSIDY  BILUNG 
PROCaXIRES  FOR  CERTAIN 
MULTIFAMILY  SUBSIDOEO 
PROJECTS 

206.101  PttrpoM. 

208.104  AppUcabinty 

20&10e  Requirements. 

206.112  Coat 


Aiitliarity:  Sec  7(d]  Department  of  Hovslag 
and  UibaR  Devdopment  Act  42  U.S.C 
3635(d). 

SaOI.101    Purpoas^ 

The  purpose  of  this  part  is  to  require 
owners  of  HUD-adotinistared 
nmltitamily  suhsjdired  projects  nnder 
the  propams  listed  in  1 20U04  to 
automate  the  transmission  of  data 
required  by  HUD  Forms  and 
WorkshaeU  for  Certification  and 
RecertfficatioB  of  Compliance  with 
HUD'S  Tenant  Eligibility  and  Rent 
Procedures,  and  the  Compwtatioii  of 
Tepaid  Paymant/Reat  (Food  HUD- 
5005a  50050a  Uirou^  a  and  k)  and  die 
Monddy  Subsidy  Billing  Forms  (HUD 
52870  and  52870A.  Part  1).  as  applicable. 


9206.104 

(a)  This  part  appUes  to  those 
moldfemily  projects  having  subsidy 
contracts,  either  insnred  or  non-insured, 
wdtere  HUD  is  the  subsidy  contract 
administrator,  nnder  Section  238  Interest 
Reduction  and  Rmtal  Assistance 
Pajrments,  Section  8  Housing  Assistance 
Payments  I^Dgrams  (indnding.  but  not 
limited  to,  Loans  for  Housing  for  the 
Elderly  or  Handicapped  (Sections  202/ 
8]).  Section  221(dH5)  Bdow  Market 
Interest  Rate  Housing  for  Low  and 
Moderate  Income  Mortgage  Insurance, 
and  Section  101  Rent  Supplements.  This 
rule  does  not  apply  to  the  Section  8 
Existing  Honnng  Program  or  the 
Moderate  Rehabilitation  Program,  nor 
doea  it  apply  when  State  housing 
finance  and  development  agencies  and 
other  Pobhc  Hooamg  Ageodea  are 
contract  administrators. 

(b)  Exceptions  to  diis  part  will  be 
permitted  where,  as  detennined  by 
HUD,  based  on  informatiaD  aabmitted 
by  the  owner,  it  can  be  shown  that  it 
would  not  be  cost  effective  to  automate. 

8208.108   nequlramanta. 

(a)  Project  owners  of  applicable 
projects,  as  listed  in  i  208.104.  shall 
have  made  arrangements  to  transmit 
data  for  certification,  recertification  and 
subsidy  bill  procedures  in  an  automated 
mode  by  (insert  180  days  from  effective 
date  of  final  rule.). 

(b)  Automation  shall  consist  of  the 
submission  of  the  automated  data  in 
acccHdance  with  the  minimmn  standards 
prescribed  by  HUD  and  in  lieu  of  the 
hard  copy  forms. 

S  208.112   Coat 

(a)  The  costs  of  automating  the 
transmission  of  data— including  the 
purchasing  and  maintaining  of  computer 
hardware  or  softvrare,  or  totfa,  or  the 
cost  of  contracting  for  such  services, 
associated  with  the  fitmt  line  activities 
regarding  certification,  and 


recertification  and  aubaidy  hitting  will 
be  considered  project  c^Mrating  costs  to 
be  paid  oat  off  proiact  tacorae  and  will 
be  consideredas  project  ofiantiag  costs 
for  purposes  of  processing  Mid 
approving  requests  for  HUD  approval  of 
rent  incraases. 

(b)  The  parehase  of  software  by  a 
project  owner  or  manager  shall  include 
a  contractaal  agreemeBt  by  the  software 
contract  vendor  to  provide  maintenance 
and  trainfag  ooatracts  as  a  pert  of  the 
softvrare  package.  TIm  aiaintenance 
contract  must  include  the  vendor's 
commitment  to  make  any  changes  in  its 
software  package  resulting  from 
changes  or  revisions  in  the  legislation, 
regulations,  or  haiuftooks.    . 

Date:  May  26, 1988. 

Umbus  T.  Damwy. 

Aasi$tantSecT9taTyforHouaing-PederoI 
Hoaging  Comnu'uioner. 

[FR Doc 88-12711  Filad8<  mtMuaj 
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DEPARTMENT  OF  TNE 
Intamal  R8v«mi« 
26CFRPart1 
[lfm.-M3-88] 

Definition  o«  a  QiMlifi«d  Biisin«M  Unit 

AQEMCV:  Internal  Revenue  Service. 

Treasury. 

action:  Notice  of  proposed  rulemaking 

by  cross-reference  to  temporary 

r^xdations. 

•UMMimThis  document  provides 
proposed  regulations  relating  to  the 
deftiition  of  a  qualified  business  unit 
(QBU).  In  the  Rules  and  Regulations 
portion  of  this  issue  of  the  Federal 
Register,  the  Internal  Revenue  Service  is 
issuing  temporary  Income  Tax 
Regulations  relating  to  the  definition  of 
a  QBU.  The  text  of  die  temporary 
regidations  also  serves  as  die  comment 
document  for  this  notice  of  proposed 
rulemaking. 

DATis:  The  regulations  are  proposed  to 
be  effective  for  taxable  years  beginning 
after  December  31, 1986.  Written 
comments  and  request  for  a  public 
hearing  must  be  delivered  or  mailed  by 
August  5, 1988. 

AODRCSS:  Send  comments  and  requests 
for  a  public  hearing  to:  Commissioner  of 
Internal  Revenue,  Attention:  CCLR:T 
(INTL-OeS-Oe),  Washington.  DC  20224. 


TOR  FURTMHI  WPOWiATIQM  CONTACR 

Chip  Collins  of  the  Ofiiee  of  the 
Associate  Chief  Couaael  (International) 
widnn  die  Office  of  die  Chief  Counsel 
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Internal  Revenue  Service.  1111 
Constitution  Avenue,  NW..  Washington, 
DC  20224  Attention:  CC:LR:T  (INTL-983- 
86)  (202-634-5408),  not  a  toK-free  call). 
SUPPIfMENTAIIT  INTOHMATION: 


The  temporary  regulations  published 
in  the  Rules  and  Regulations  porti'on  of 
this  issue  of  the  Fsdenl  Register  add 
new  55 1.988  (a>-OT  and  1.989  (a)-lT  to 
Part  1  of  Tide  28  of  die  Code  of  Federal 
Regulations.  Section  989  was  added  to 
the  Internal  Revenue  Code  of  1986  by 
section  1261  of  the  Tax  Reform  Act  of 
1986  (Pub.  L.  99-514, 100  Stat.  2090). 
Final  regslations  are  by  this  document 
pn^wsed  on  the  basis  of  diese 
temporary  regulations.  For  the  text  of 
the  temporary  regulations,  see  FR  Doc. 
88-12558  [T.D.  82061.  The  preamble  to 
the  temporary  regulations  explahis  this 
addition  to  the  Income  Tax  Repdations. 
The  regulations  reserve  the  application 
of  the  QBU  definition  to  partnerships, 
trusts,  and  estates.  The  Service  is 
especially  interested  in  receiving 
comnxents  on  die  triplication  of  the  QBU 
definition  to  these  entities. 

Non-applicabUi^  of  Executive  Order 
12291 

It  has  been  determined  dial  this 
proposed  rule  is  not  a  major  rule  as 
defined  in  Executive  Order  12291  and 
that  a  regulatory  impact  analysis 
therefore  is  not  required. 

Regulatory  FlexihJiay  Act 

Although  this  document  is  a  notice  of 
proposed  rulemaking  that  solicits  public 
comment,  die  Internal  Revenue  Service 
has  concluded  that  the  regulations 
proposed  herein  are  interpretative  and 
that  the  notice  and  public  procedure 
requirements  of  5  U.S.C.  553  do  not 
apply.  Accordingly,  these  proposed 
regulatimis  do  not  consfftute  r^otations 
subject  to  the  Regrdatory  Flexibility  Act 
(5  U.S.C.  Chapter  6). 

Drafting  Information 

The  priacipal  author  of  these 
proposed  regulations  is  P.  Ann  Ksherof 
the  OfRce  of  Associate  Chief  Counsel 
(Internati'onal)  within  die  Office  of  Chief 
Coimsel.  InteiTial  Revenue  Service. 
However,  persoimel  bom  other  offices 
of  the  Internal  Revenue  Service  and  the 
Treasmy  Department  participated  in 
developing  die  regulations  on  matters  of 
both  substance  and  style. 

Comments  and  Requaats  ler  a  Public 
Hearing 

Before  the  adoption  of  diese  proposed 
regulations,  conmention  will  be  given 
to  any  written  comments  that  are 
submitted  (preferably  eight  copies)  to 


the  Comraisaioaer  of  the  Internal 
Revome  Service.  All  comments  will  be 
available  for  public  inspectioo  and 
copying.  A  ptiilic  hearing  will  be  held 
upon  written  request  to  the 
Conmiaaianer  by  any  person  who  has 
submitted  written  comments.  If  a  public 
hearing  is  held,  notice  of  the  time  and 
place  will  be  pubhahed  in  the  Fadaral 
Register. 

List  of  SnIqects  in  2S  CFR 1J81-1— 
1.997-1 

Income  taxes.  Aliens,  Exports,  DISC 
Foreign  investments  in  U.S..  Foreign  tax 
credit,  FSC  Sources  of  kicome.  United 
States  investments  abroad. 

Proposal  of  Regulations 

The  temporary  regulations,  FR  Doc. 
88-12558  [T.D.  8208]  pubHshed  m  the 
Rules  and  Regulations  porti'on  of  this 
issue  of  the  Federal  Register  are  hereby 
also  proposed  as  final  regulations  under 
section  989  of  the  Internal  Revenue 
Code  of  1988. 
La«vienoa  B.  Gibbs, 
Commissioner  of  Interna/ Revenue. 
[FR  Doc  88-1255»  Filed  &-3-8a;  &45  am) 


26CFRPart1 

[mTL-964-86) 

Tranrttion  RnlMtor  CarWn  Omimod 
Business  Units  Using  •  Not  Worth 
Method  of  Accounting  for  Tax  Years 
Beginning  Before  JsniMry  1, 1967^ 
Notice  of  r 


agency:  Internal  Revenue  Service. 
Treasury. 

ACnOM:  Notice  of  proposed  rulemaking 
by  cross-reference  to  temporary 
regulations. 

SUMMMiv:  This  doonneat  provides 

proposed  Income  Tax  Regulations 
setting  forth  transition  rates  for 
branches  of  United  States  persons.  i.e.. 
qualified  business  units  (QBUs),  whose 
functional  currency  is  other  than  the 
dollar  and  who  used  a  net  worth  method 
of  accounting  prior  to  the  enactment  of 
die  Tax  Refbnn  Act  of  1986.  In  die  Rules 
and  Regulationa  portion  of  this  issue  of 
the  Federal  Register,  the  Internal 
Revenue  Service  is  issuing  temporary 
Income  Tax  Regukitions  relating  to 
tiiese  transition  rules.  Ilie  text  of  the 
temporary  regulations  serves  as  the 
comment  document  for  this  notice  of 
proposed  ralemakio^ 
DATES:  The  regulations  are  proposed  to 
be  effective  for  taxable  yeare  beginning 
aftu-  December  31, 1986.  Written 
comments  and  requests  for  a  public 


hearing  must  be  delivered  or  maded  by 

August  5, 1968. 

ADONBSec  Send  coaMaents  and  retpiests 
for  a  public  hearing  to:  Commisaioner  of 
Internal  Revenue,  Attention:  CCULT 
(INTL-964-fl8).  Washington.  DC  20224- 


FOn  RNmCR  INTOMMTIOM  CONTACT. 

David  Rosenberg  of  dw  Offtoe  of  the 
Associate  Chief  Counsel  (International) 
widun  the  Office  of  die  Chief  Counsel 
Internal  Revenae  Service.  1111 
ConstitatioB  Avenue.  NW..  Washington, 
DC.  20224  Attention:  CCIRT  flNTL- 
g04'86)  (202-«34-540e,  not  a  toll-free 
caU). 

SUmEMENTART  mroRMATIOH: 

Background 

The  temporary  regolations  pnblished 
in  the  Rules  and  Regulations  portion  of 
diis  issue  of  the  Fadanl  Bagister  add 
new  55  1.989  {c)-Orr  and  1.988  (c)-lT  to 
Part  1  of  Title  28  of  dm  Co^  of  Federal 
Regulations.  Final  regofartioas  are  by 
this  document  proposed  on  the  basis  of 
the  temporary  regulations.  Section  989 
was  added  to  the  internal  Revenue  Code 
of  1986  by  section  1261  <A  the  Tax 
Reform  Act  (rf  1988  (Pub.  L  99-514. 100 
Stat.  2090).  For  die  text  of  the  temporary 
regolations,  see  FR  DOC.  8-12560  [T.D. 
8207).  The  preamble  to  the  temporary 
regulations  explains  this  addition  \q,  the 
Income  Tax  Regulations. 

Non-Applicability  of  Executive  Order 
12291 

It  has  been  detennined  that  this 
proposed  rule  is  not  a  major  rule  as 
defined  ki  Executive  Order  12291  and 
that  a  regulatory  impact  analysis 
therefore  is  not  required. 

Regulatory  Flexibility  Act 

Although  this  document  is  a  notice  of 
proposed  rulemaking  that  solicits  public 
comment,  the  Internal  Revenue  Service 
has  concluded  that  the  regulations 
proposed  herein  are  interpretative  and 
that  the  notice  and  public  procedure 
requirements  of  5  U.S.C.  553  do  not 
apply.  Accordingly,  these  proposed 
regulations  do  not  constitute  regulations 
subject  to  the  Regalatory  Flexibility  Act 
(5U.S.achq>ter^. 

Drafting  laformatioii 

The  principal  author  of  these 
proposed  regulatfons  i»  David 
Rosenberg  of  the  Office  of  Associate 
Chief  Counsel  (International)  within  the 
Office  of  Chief  Counsel.  Mtemal 
Revenue  Service.  However,  personnel- 
from  other  offices  of  die  Internal 
Revenue  Service  and  the  Treasury 
Department  participated  in  developing 
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the  regulations  on  matters  of  both 
substance  and  style. 

Comments  and  Requests  for  a  Public 
Hearing 

Before  the  adoption  of  these  proposed 
regulations,  consideration  will  be  given 
to  any  written  comments  that  are 
submitted  (preferably  eight  copies)  to 
the  Commissioner  of  the  Internal 
Revenue  Service.  All  comments  will  be 
available  for  public  inspection  and 
copying.  A  public  hearing  will  be  held 
upon  written  request  to  the 
Commissioner  by  any  person  who  has 
submitted  written  comments.  If  a  public 
hearing  is  held,  notice  of  the  time  and 
place  will  be  published  in  the  Federal 
Register. 

List  of  Subjects  in  28  CFR  1.861-1— 
1J97-1 

Income  taxes.  Aliens,  Exports,  DISC 
Foreign  investments  in  U.S.,  Foreign  tax 
credit,  FSC,  Sources  of  income.  United 
States  investments  abroad. 

Proposal  of  Regulations  ' 

The  temporary  regulations,  FR  DOC. 
88-12560  [T.D.  8207]  published  in  the 
Rules  and  Regulations  portion  of  this 
issue  of  the  Federal  Register  are  hereby 
also  proposed  as  final  regulations  under 
section  969  of  the  Internal  Revenue 
Code  of  1986.  i 

LawTBDce  B.  Gibbs,  | 

Commissioner  of  Internal  Revenue. 
[FR  Doc  88-12561  Filed  &-3-«8;  8:45  am] 

BRJJMG  COOE  M30-01-II 


DEPARTMEHT  OF  TRANSPORTATION 
Coast  Guard 


r 


33CFRPart110 
[CGO11-M-04] 

Anchorage  Ground;  San  Francisco 
Bay.CA  ^ 

aoency:  Coast  Guard.  DOT. 

ACTION:  Notice  of  Proposed  Rulemaking. 


:  The  Coast  Guard  is  proposing 
to  amend  the  southwestern  boundary  of 
Anchorage  5  in  San  Francisco  Bay  by 
extending  it  450  yards  to  the  west  This 
would  increase  the  anchorage  area  in 
the  deeper  waters  needed  by  larger 
vessels,  while  still  providing  an  ample 
northbound  shipping  channel. 
DATES:  Comments  must  be  received  on 
or  before  July  21, 1968. 
AOCMESSCS:  Comments  should  be 
mailed  to  Conunander(oan),  Eleventh 
Coast  Guard  District,  Union  Bank 
Building.  Rm  702, 400  Oceangate,  Long 
Beach,  CA  90822-5399.  The  comments 


and  other  materials  referenced  in  this 
notice  will  be  available  for  inspection 
and  copying  at  Conunander,  Eleventh 
Coast  Guard  District,  Office  of  Aids  to 
Navigation,  Room  701, 400  Oceangate, 
Long  Beach,  CA  90822-5399.  Normal 
office  hours  are  between  7:30  a.m.  and 
4:00  p.m.,  Monday  through  Friday, 
except  holidays.  Comments  may  also  be 
hand-delivered  to  this  address. 
FOR  niRTHOi  mromiATioN  contact: 
Lieutenant  Junior  Grade  Michael  J. 
Lodge,  Office  of  Aids  to  Navigation, 
Eleventh  Coast  Guard  District,  400 
Oceangate,  Long  Beach,  CA  90822-5399. 
Phone  number  (213)  499-5410. 
SUPPLEMENTARY  INFORMATION: 

Interested  persons  are  invited  to 
participate  in  this  rulemaking  by 
submitting  written  views,  data  or 
argimients.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  notice 
(CCGDll-68-04),  the  specific  section  of 
the  proposal  to  which  their  comments 
apply,  and  give  reasons  for  each 
comment.  The  regulations  may  be 
changed  in  light  of  comments  received. 
All  comments  received  before  the 
expiration  of  the  comment  period  will  be 
considered  before  final  action  is  taken 
on  this  proposal.  No  public  hearing  is 
planned,  but  one  may  be  held  if  written 
requests  for  a  hearing  are  received  and    . 
it  is  determined  that  the  opportunity  to 
make  oral  presentations  will  aid  the 
rulemaking  process. 

Drafting  Information 

The  drafters  of  this  notice  are    ■ 
Lieutenant  Junior  Grade  Michael  J. 
Lodge,  project  officer  Lieutenant 
Commander  James  Spitzer,  project 
officer  and  lieutenant  G.R.  Wheatley, 
project  attorney.  Eleventh  Coast  Guard 
District  Legal  Office. 

Discussion  of  Proposed  Regulation 

Anchorage  No.  5  is  frequently  used  by 
vessels  returning  from  upriver  ports  to 
refuel  before  continuing  to  sea,  and  by 
laden  tank  ships  awaiting  berth 
availability.  The  vessel's  deep  drafts 
generally  require  that  they  be  anchored 
at  the  southern  portion  of  the  anchorage. 
The  shape  and  limited  area  of  the 
anchorage  currently  make  it  difficult  to 
anchor  without  extending  beyond  the 
limits  of  the  anchorage  into  dther 
Southampton  Shoal  Channel  or  the 
Northbound  San  Francisco  Bay  Traffic 
Lane.  The  proposed  change  would 
increase  Anchorage  No.  5  by  450  yards 
in  width  at  the  southern  tip,  and 
decrease  the  eastern  side  of  the 
northbound  traffic  lane  by  250  yards. 
This  change  would  leave  a  550  yards 
wide  uuilLbound  traffic  lane. 


Economic  Assessment  and  Certification 

These  proposed  regulations  are 
considerd  to  be  non-major  under 
Executive  Order  12291  on  Federal 
Regulation  and  non-significant  under 
Department  of  Transportation  regulatory 
policies  and  procedures  (44  FR  11034; 
February  26, 1979).  The  economic  impact 
of  this  proposal  is  expected  to  be  so 
minimal  that  a  full  regulatory  evaluation 
is  unnecessary.  The  increase  of  area  in 
Anchorage  5  will  not  impede  transiting 
vessels. 

Since  the  impact  of  this  proposal  is 
expected  to  be  minimal,  the  Coast 
Guard  certifies  that,  if  adopted,  it  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  '* 

List  of  SubJecU  in  33  CFR  110 

Anchorage  grounds 

Proposed  Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  Part  110 
of  Title  33,  Code  of  Federal  Regulations 
as  follows: 

PART  110-CAMENDED] 

1.  The  authority  citation  for  Part  110 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  471.  2030.  2035.  and 
2071;  49  CFR  1.46(c)  and  33  CFR  l-05-l(g). 

2.  Section  110.224  is  amended  by 
revi^ng  paragraph  (e)(2)  to  read  as 
follows: 

{110224   San  Franctoco  Bay,  San  Pablo 
Bay,  Carqulnez  StralVSuiaun  Bay, 
Sacramento  River,  San  Joaquin  River,  and 
connectkiQ  waters,  CaHf . 

•        •        •        •        * 

(2)  Anchorage  No.  5.  Southampton 
Shoal.  In  San  Francisco  Bay  at 
Southampton  Shoal  bounded  by  a  line 
connecting  the  following  cpordinates: 


Latitude 

Longitude 

srsstB'  N 

122-25'52' W:  10 

srss'so'  N 

122*26'32'  W;  to 

yrsfw  N 

12r28'39"  W;  to 

3r54'(B-  N 

IZZ'ZffOe'  W;  to 

37'53'25'  N 

12r2530'  W:  to 

37*53'23"  N 

J2r25W  W:  to 

arssw  N 

122-25'33"  W;  to 

3r55'42'  N 

122*25'45'  W;  thence 

back  to 

3r55'4«'  N 

*          *          *          * 

122*2552'  W. 

• 

Dated:  May  16, 1968. 
A.B.  Beran. 

Rear  Admiral,  U.S.  Coast  Guard  Commander, 

Eleventh  Coast  Guard  District 

[FR  Doc  88-12660  Filed  6-3-86: 8:45  am] 
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33  CFR  Part  165 

ICQD11-SS-02] 

Regulated  Navigatibn  Area;  Sante 
Cateiina  Island,  CA 

aoency:  Coast  Geard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 
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summary:  The  Coast  Guard  has 
determined  that  the  Regulated 
Navigation  Area  at  Ist^us  Cove, 
Catalina  Island.  Cal&fomia  is  no  kmger 
justified.  Par  this  leasoo.  the  Coast 
Guard  is  pr(^>osing  to  delete  the 
Regkdated  Navigation  Area  at  i«*t>mnf 
Cove. 

DATES:  Comraents  must  be  received  on 
or  before  July  21. 1S88. 
ADDRESSES:  Conmients  ^ould  be 
mailed  to  Commanderfoan),  Elevendi 
Coast  Gttard  CKstrfct  Union  Bank 
Building,  Rm.  701, 400  Oceangate,  Long 
Beach,  CA  90822-5999.  The  comments 
and  odier  materials  referenced  in  this 
notice  wiD  be  available  for  inspection 
and  copying  at  Commander,  Elevendi 
Coast  Guard  District.  Office  of  Aids  to 
Navigation,  Room  702, 400  Oceangate, 
Long  Beadt,  CA  90822-5399.  Normal 
office  hours  are  between  7:30  a.m.  and 
4:00  p.m.,  Monday  through  Friday, 
except  holidays.  Comments  may  also  be 
hand-deBvered  to  this  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lieutenant  Junior  Grade  lyfichael  Lodge. 
Office  of  Aids  to  Navigation.  Eleventh 
Coast  Guard  District,  400  Oceangate, 
Long  Beach.  CA  9082a-5399.  Phone 
number.  (213J  499-5410. 

SUPPLEMENTARY  information: 

Interested  persons  are  invited  to 
participate  in  this  rulemaking  by 
submitting  written  views,  data  or 
arguments.  Peisoos  submitting 
comments  should  ^frhidg  their  names 
and  addressea,  idoitify  this  notice 
(CCGDll-68-02]  and  die  specific  sectiim 
of  the  proposal  to  which  their  comments 
apply,  and  give  reasons  for  each 
comment.  The  regulations  may  be 
changed  in  li^f  of  comments  received. 
All  comments  received  before  the 
expiration  of  the  comment  period  will  be 
considered  before  final  action  is  taken 
on  this  {HopoaaL  No  ptrttlic  hf^ring  is 
planned,  but  one  may  be  held  if  written 
requests  for  a  hearing  are  received  and 
it  is  detemined  that  the  opportunity  to 
make  oral  presentations  wiD  aid  the 
rulemaking  process. 

Drafting  InfomrntionrThe  drafters  of 
this  notice  are  Lieutenant  Junior  Grade 
Kfichad  J.  Lodge,  project  officer,  and 
Lieutenant  Commander  A.E.  Brooks, 
project  attorney.  Eleventh  Coast  Guard 
District  Legal  Office. 


Discussion  of  loosed  Regulation:  In 
1984,  the  Coast  Guard  was  asked  by  the 
Catalina  Marine  Science  Center  to 
establish  a  no  andiorage  area  at 
Isthmus  Cove.  Catalina  Island.  This  area 
was  to  be  used  by  the  Science  Center  to 
cultivate  marine  wildlife  on  the  seabed. 
The  Regulated  Navigation  Area  became 
effective  on  August  5, 1985. 

In  reviewing  the  regulation,  it  was 
found  that  it  was  not  directly  related  to 
navigation  or  vessel  operations.  As  a 
result  of  this  review,  the  Coast  Guard 
has  determined  that  die  Regulated 
Navigation  Area  at  Isthmus  Cove, 
Catalina  Islcuid  is  no  longer  justified  and 
should  be  deleted. 

Economic  Assessment  and 
Certificatkm:  Tbeae  proposed 
regulations  are  considered  to  be  non- 
inajor  under  Executive  Order  12291  on 
Federal  Regulation  and  non-aignificant 
under  Department  of  Tranq>ortatic» 
regulatory  policies  and  procedures  (44 
FR  11034;  Febniary  28. 1979).  The 
econonnc  impact  of  this  prcqposal  is 
expected  to  be  so  mimmat  that  a  full 
regulatory  evaluation  is  unnecessary. 
This  proposal  will  have  minor  impact 
because  the  deletion  of  the  Regulated 
Navigation  Area  wiU  .increase  tiie  area 
available  for  vessels  to  anchor. 

Snoe  the  impact  of  this  proposal  is 
expected  to  be  mJnimHl,  the  Coast 
Guard  certified  that,  tf  adopted,  it  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Security  measures.  Vessels, 
Waterways. 

Proposed  Regulations 

In  consideration  oi  the  foregoing,  the 
-Coast  Guard  proposes  to  amend  Part  165 
ofTitle  33  Code  of  Federal  Regulations 
as  follows: 

PART  leS-CAUENDED] 

1.  The  andiority  citation  for  Part  165 
continnes  to  read  as  follows: 

AndioiitT:  33  U.S.C.  1225  and  1231;  50 
U.S.C.  191;  49  CFR  1.46  and  33  CFR  l.a6-l(g), 
6.04-1,  euOf-e  and  16a5. 

§165.1110   [Ramovwq 

2.  Section  165.1110  is  removed. 
Dated:  May  16. 1980. 

A.B.BMaa, 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 

Eleventh  Coast  Guard DistricL 

[FR  Doc.  8^-12668  Filed  6-3-88;  &4&  am) 

BILUNO  COOE  4*10-14^ 


VETERANS  AOyiNISTRATION 
38  CFR  Part  19 

Appeals  RsQuiatfons  and  Rules  of 
Practie^  Status  of  Legal  Intenw.  Law 
Studente  and  Paralegais 

AQENCv:  Veterans  AdministFation. 
action:  Proposed  regulations. 

summary:  The  Veterans  Administration 
(VA)  proposes  to  revise  and  darify 
existing  procedures  and  requirements 
regarding  representation.  The  existing 
regulation  now  only  refers  to  attorney 
"designatifm"  and  "revocation  or 
change  of  representation  by  an 
attorney."  The  proposed  change  will 
include  "attameys  employed  by 
recognized  organization,"  legal  interns, 
law  students  and  parallels.  It  has  also 
been  determined  that  there  should  be 
guidelines  controlling  requests  for  a 
change  in  hearing  date.  The  revisions 
are  designed  to  improve  the  VA's  ability 
to  assure  high  quality  representation  of 
appellants. 

DATES:  Comments  must  be  received  by 
July  7, 1988.  Comments  will  be  available 
for  public  inspection  until  July  20, 1968. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments, 
suggestions,  or  ejections  regarding  the 
proposal  to  the  Administrator  of 
Veterans  Affairs  (271A),  Veterans 
Administration.  810  Vermont  Avenue 
NW..  Washington,  DC  20420.  All  written 
comments  received  wiD  be  available  for 
inspection  only  in  the  Veterans  Services 
Unit,  room  132,  of  die  above  address 
only  between  the  hours  of  8:00  a.m.  and 
4:30  p.m.  Monday  throng  Friday  (except 
holidays]  until  July  20, 1988. 

NM  PURTMER  INPOMMATMN  contact: 

Mr.  Jan  Donsbadi.  Special  (Legal) 
Assistant  to  the  CKaitrnM,  Board  of 
Veterans  Appeals,  (202)  233-2978. 

SUPPLEMENTARY  MRMMATION:  Proposed 
amendments  to  existing  regulations 
include  the  estaUishraent  of  new 
criteria  for  representation.  A  new 
information  provision  would  also  be 
added.  The  provirion  would  include 
permitting  recognized  organizations  to 
use  legal  interns,  alw  students,  or 
paralegals  provided  diey  are  under  the 
supervision  of  an  attorney  or  an 
attorney /accredited  representative  who 
is  employed  by  the  service  organization. 

Provisions  pertaining  to  a  change  in 
hearing  dates  would  be  supplemented 
by  a  requirement  that  more  than  one 
change  of  hearing  date  by  an  appellant 
or  representative  is  justified. 

The  Administrator  hereby  certifies 
that  these  proposed  rules  wiU  not.  if 
promulgated,  have  a  significant 
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economic  impact  on  a  substantial 
number  of  small  entities  as  they  are 
defined  in  the  Regiilatory  Flexibility  Act 
(RFA).  5  U.S.C.  601-612.  Pursuant  to  5 
U.S.C.  605(bj,  these  rules  are  therefore 
exempt  from  the  initial  and  final 
regulatory  flexibility  analyses 
requirements  of  S§  603  and  604.  They 
will  have  no  significant  direct  impact  on 
small  entities  (i.e.,  small  businesses, 
small  private  and  nonprofit 
organizations,  and  small  governmental 
jurisdictions). 

The  VA  has  also  determined  that 
these  rules  are  nonmajor  in  accordance 
with  Executive  Order  12291,  Federal 
Regulation.  They  will  not  have  an 
adverse  economic  impact  on  or  increase 
costs  to  consumers,  individual 
industries.  Federal,  State,  and  local 
government  agencies,  or  geographic 
regions. 

There  is  no  Catalog  of  Federal 
Domestic  Assistance  program  number 
involved. 

List  of  Subjects  in  38  CFR  Part  19 

Administrative  practice  and 
procedure.  Claims,  Veterans. 

Approved:  May  11, 1988. 
Thoaus  K.  Tumage. 

Administrator. 

PART  1»-{AMENDED] 

38  CFR  Part  19,  APPEALS,  is  proi>08ed 
to  be  amended  as  follows: 

1.  In  S  19.152,  paragraph  (b]  and  the, 
cross-reference  are  revised,  and 
paragraph  (c)  is  added  so  that  the  added 
and  revised  material  read  as  follows: 

§19.152    Rul*  52;  Attomfys. 

•        •        *        *        *  I 

(b)  Attorneys  employed  by  recognized 
organization.  A  recognized  organization 
(Rule  51.  §  19.151  of  this  part)  may 
employ  an  attorney  to  represent  an 
appellant  If  the  attorney  so  employed  is 
not  an  accredited  representative  of  the 
recognized  organization,  the  signed 
consent  of  the  appellent  must  be 
obtained  and  the  attorney  will  be  the 
recognized  representative  (Rule  55. 

§  19.155(a]  of  this  part]  of  the  appellant. 
An  attorney  employed  by  a  recognized 
organization  may,  with  the  written 
consent  of  the  appellant,  use  legal 
interns,  law  students,  and  paralegals  to 
assist  in  the  appeaL 

(Authority:  38  U.S.C  3401) 

(c)  Revocation  or  change  of 
representatives  by  an  attorney.  An 
appellant  may  revoke  a  declaration  of 
representative  by  an  attorney  at  any 
time,  irrespective  of  whether  another 
representative  is  concurrently 
designated.  The  revocation  is  elective 


when  notice  of  such  is  received  by  the 
Veterans  Administration. 

(Authority:  38  U.S.C.  3404) 

Cross-References:  Requirements  for 
accreditation  of  representatives,  agents, 
and  attorneys.  See  S  14.e29(c).  Powers  ef 
attorney.  See  §  14.631.  Legal  interns,  law 
students  and  paralegals.  See  Rule  56. 
S  19.156. 

2.  In  S  19.156  paragraphs  (b)  and  (c) 
are  revised  to  read  as  follows: 

919.156    Rui*  59;  SchMluNng  and  notic*  of 


(b)  Notification  of  hearing.  When  a 
hearing  is  scheduled,  the  person 
requesting  it  will  be  notified  of  its  time 
and  place,  and  of  the  fact  that  the 
government  may  not  assume  any 
expense  incurred  by  the  appellant,  the 
representative  or  witnesses  attending 
the  hearing.  The  appellant  or  the 
representative  has  a  period  of  60  days 
from  the  date  of  the  letter  of  notification 
in  which  to  request  a  different  date  for 
the  hearing.  Only  one  request  for  a 
change  of  the  date  of  the  hearing  will  be 
granted  during  the  60-day  period,  and 
this  will  be  stated  in  the  letter  to  the 
appellant  and/or  the  representative  at 
the  time  a  response  is  given  in  regards 
to  scheduling  a  hearing.  Consideration 
will  also  be  given  to  the  interests  of 
other  parties  if  a  constested  claim  is 
involved.  Thereafter,  the  date  of  the 
hearing  will  become  fixed  and  cannot  be 
changed,  except  as  provided  in 
paragraph  (c)  of  this  section.  Failure  by 
the  appellant  or  the  representative  to 
appear  at  the  hearing  as  scheduled  will 
result  in  the  case  being  fowarded  to  a 
Section  of  the  Board  for  continuation  of 
the  appellate  process. 

(Authority:  38  U.S.C.  4002) 

(c)  Extension  of  time.  After  a  hearing 
date  has  become  fixed,  an  extension  of 
time  for  appearance  at  a  hearing  may  be 
granted  for  good  cause  shown,  with  due 
consideration  of  the  interests  of  other 
parties  if  a  contested  claim  is  involved. 
The  request  for  extension  should  be  in 
writing  and  must  be  filed  with  the  Chief 
of  the  Hearing  Section.  Ordinarily, 
hearings  will  not  be  postponed  more 
than  30  days.  Examples  of  good  cause 
include  the  following:  illness  of  the 
appellant  and/or  representative, 
difficulty  in  obtaining  records,  and 
unavailability  of  a  witness. 
(Authority:  38  U.S.C  4002.  400SA) 

(PR  Doa  88-12613  Filed  6-^-88:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

46  CFR  Parts  10  and  15 

(CGO  84-060] 

Ucansing  of  PUots;  Manning  of 
Vessels-Pilots 

aoency:  Coast  Guard.  DOT. 
action:  Supplemental  notice  of 
proposed  rulemaking. 


n  The  Coast  Guard  is  changing 
its  original  proposal  (50  FR  26117)  of 
June  24, 1985,  to  amend  the  regulations 
concerning  the  Licensing  of  Pilots  and 
the  Maiming  of  Vessels-Pilots.  This 
proposal  would:  (1)  Delineate  when 
certain  inspected  vessels  are  required  to 
be  under  the  direction  and  control  of  a 
pilot,  (2)  describe  first  class  pilotage 
areas  where  local  pilotage  expertise  is 
warranted.  (3)  allow  licensed 
individuals  to  serve  as  pilot  in  areas  not 
identified  as  first  class  pilotage  areas  on 
vessels  that  they  are  otherwise  qualified 
to  control,  and  (4)  permit  individuals 
with  5  years  service  on  towing  vessel 
combinations  of  at  least  5,000  gross  tons 
while  acting  under  the  authority  of  a 
license  as  master,  mate,  or  operator  of 
uninspected  towing  vessels,  with  a 
minimum  of  2  of  the  5  years  having  been 
on  towing  vessel  combinations  of  at 
least  10,000  gross  tons,  to  obtain  v«rithout 
a  written  examination,  an  endorsement 
as  first  class  pilot,  restricted  to  tug  and 
barge  combinations  only,  for  those 
routes  over  which  they  have  made  the 
required  nimiber  of  round  trips  prior  to 
(the  effective  date  of  the  fiinal  rule).  The 
applicant  is  required  to  have  the  same 
number  of  rotmd  trips  that  the 
respective  OCMIs  require  of  other 
applicants  for  an  endorsement  as  first 
class  pilot,  and  %  of  the  required 
number  of  round  trips  must  have  been 
on  towing  vessel  combinations  greater 
than  1,600  gross  tons. 

These  changes  are  necessary  to 
eliminate  confusion  over  where  and  on 
what  vessels  pilotage  expertise  over  and 
about  that  held  by  licensed  masters, 
mates,  and  operators  is  warranted.  They 
will  also  provide  relief  to  tank  barge 
operators  who  have  demonstrated 
experience  in  performing  this  function. 
dates:  Comments  must  be  received  on 
or  before  September  6. 1988. 
ADORESSES:  Conmients  must  be  mailed    ' 
to  Commandant  {G-CMC/21)  (CGD  84h- 
060).  U.S.  Coast  Guard.  Wasington.  DC 
20593-<X)01.  Between  7:30  a.m.  and  3:30 
p.m.,  Monday  through  Friday,  Comments 
may  be  delivered  to  and  will  be 
available  for  inspection  or  coping  at  the 
Marine  Safety  Council  {G-CMC/21). 
Room  2110,  U.S.  Coast  Guard 
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Headquarters,  2100  Second  Street  SW., 
Washington,  DC  20593-0001,  (202)  267- 
1477. 

FOR  FURTHER  INFORMATION  CONTACT 
Mr.  John  Hartke.  Merchant  Vessel 
Personnel  Division  (G-MVP/12).  Room 
1210,  U.S.  Coast  Guard  Headquarters, 
2100  Second  Street  SW.,  Washington. 
DC  20593-0001,  (202)  267-0214. 
SUPPLEMENTARY  INFORMATION: 

Interested  persons  are  invited  to 
participate  in  this  rulemaking  by 
submitting  written  data,  views  or 
arguments.  Written  comments  should 
include  the  docket  number  (CDG  84- 
606),  the  name  and  address  of  the 
person  submitting  the  comments,  and 
the  specific  section  of  th  e  proposal  to 
which  each  comment  is  addressed. 
Persons  desiring  acknowledgment  that 
their  comment  has  been  received  should 
enclose  a  stamped,  self-addressed 
postcard  or  envelope.  All  comments 
received  will  be  considered  before  final 
action  is  taken  on  this  proposal.  No 
public  hearings  are  planning,  but  they 
may  be  held  if  written  requests  for  a 
hearing  are  received  and  it  is 
determined  that  the  opportunity  to  make 
oral  presentations  wiU  aid  the 
rulemaking  process.  As  backgroimd,  an 
original  notice  of  proposed  rulemaking 
was  published  in  1980.  That  proposal 
was  modified  and  republished  as  a 
supplemental  notice  in  1983.  The 
comment  period  was  subsequently 
extended  twice,  and  the  final  rule  was 
published  June  24, 1985.  Since  some  of 
the  issues,  those  identified  in  the 
summary  of  this  proposal,  were  not 
within  the  scope  of  the  previous 
rulemaking,  a  separate  notice  of 
proposed  rulemaking  addressing  those 
issues  was  published  simultaneously 
with  the  final  rule.  The  comment  period 
was  originally  scheduled  to  end  on 
September  23, 1985.  However,  a  Notice 
of  Extension  of  Comment  Period  (50  FR 
38557),  pubUshed  in  the  Federal  Register 
on  September  23, 1985,  extended  the 
comment  period  to  December  22. 1985. 

The  Coast  Guard  received  172  written 
comments,  and  two  public  meetings 
were  held,  one  meeting  in  New  York, 
hosted  by  the  Maritime  Association  Port 
of  New  York,  on  Novermber  12, 1985. 
and  the  second  was  a  Towing  Safety 
Advisory  Conunittee  Subcommittee  on 
Personnel  Maiming  and  Licensing 
meeting  held  at  Coast  Guard 
Headquarters  in  Washington.  DC.  on 
December  12. 1985. 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  proposal  are:  Mr.  John  J. 
Hartke.  Project  Manger,  Merchant 
Vessel  Personnel  Division,  and. 
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Commander  Ronald  C.  Zabel  and 
Commander  Gerald  A.  Gallion.  Project 
Attorneys.  Officei)f  Chief  Counsel. 

Discussion  of  the  Proposed  Regulations 

Some  of  the  matters  contained  in  the 
proposals  for  the  rulemaking  have  been 
disposed  of.  Two  of  these;  (1)  increasing 
the  tonnage  authorization  of  licensed 
officers  to  serve  as  pilot  on  self- 
propelled  coastwise  seagoing  vessels 
subject  to  inspection  fit)m  1,000  gross 
tons  to  1.600  gross  tons,  and  (2)  requiring 
pilots  on  Great  Lakes  Vessels  received 
no  negative  comments  and  were 
included  in  the  Interim  Final  Rule 
published  on  October  16. 1987  (52  FR 
38614). 

The  proposal  regarding  the 
requirement  that  first  class  pilots  must 
have  experience  on  vessels  of  more  than 
40,000  gross  tons  in  order  to  be 
authorized  to  pilot  vessels  of  more  than 
50,000  gross  tons  is  withdrawn.  The 
comments  received  were  almost 
universally  negative,  indicating  that  the 
proposal  is  unworkable  because,  in  most 
ports,  there  are  not  enough  larger 
vessels  to  provide  the  proposed  nimiber 
of  round  trips  for  a  sufficient  number  of 
pilots  to  quality  to  handle  the  larger 
vessels.  Additionally,  commenters 
questioned  the  need  for  this  particular 
proposal.  The  Coast  Guard  agrees  with 
those  comments  and  that  specific 
proposal  is  withdrawn.  The  Coast  Guard 
Guard  presently  has  sufficient  authority 
regarding  the  limitations  on  licenses  as 
contained  in  46  CFR  10.701. 

Pilotage  Reqiurements 

In  response  to  the  written  and  oral 
comments  received  on  the  remaining 
items  in  the  proposal,  the  Coast  Guard  is 
now  proposing  significant  changes  to 
that  Notice  of  Proposed  Rulemaking. 

In  this  action  the  following  changes  to 
the  prior  notice  are  proposed:  (1)  Instead 
of  specifically  defining  "pilotage 
waters"  and  "coastwise  seagoing 
vessel",  this  proposal  would  accomplish 
the  same  purpose  by  delineating  when 
certain  inspected  vessels  are  required  to 
be  under  the  direction  and  control  of  a 
pilot.  These  provisions  will  address 
inspected  mechanically  propelled 
vessels  and  seagoing  tank  barges 
inspected  under  46  U.S.C.  Chapter  37,  (2) 
In  conjimction  with  this,  the  proposal 
describes  first  class  pilotage  areas 
where  additional  local  piloting  expertise 
is  warranted,  and  (3)  Individuals  with  5 
years  service  on  towing  vessel 
combinations  of  at  least  5,000  gross  tons 
while  acting  under  the  authority  of  a 
license  as  master,  mate,  or  operator  of 
uninspected  towing  vessels,  with  a 
minimum  of  2  of  the  5  years  having  been 
on  towing  vessel  combinations  of  at 


least  10,000  gross  tons,  may  receive, 
without  a  written  examination,  an 
endorsement  as  first  class  pilot, 
restricted  to  tug  and  barge  combinations 
only,  for  those  routes  over  which  they 
have  made  the  required  number  of 
round  trips  prior  to  (the  effective  date  of 
the  final  rule).  The  applicant  is  required 
to  have  the  same  number  of  round  trips 
that  the  respective  OCMIs  require  of 
other  applicants  for  an  endorsement  as 
first  class  pilot. 

In  the  June  24. 1985  notice  of  proposed 
rulemaking  we  proposed  to  define 
pilotage  waters  as  the  navigable  waters 
shoreward  of  the  10  fathom  line,  with 
exceptions  for  when  that  line  is  inside 
the  headlands  or  beyond  the  territorial 
sea.  There  was  very  little  support  for, 
and  considerable  opposition  to,  use  of 
the  10  fathom  line.  A  number  of 
commenters  characterized  it  as  a 
squiggly  line  and  stated  that  you  cannot 
determine  whether  or  not  you  are 
actually  in  pilotage  waters. 

46  U.S.C.  8502  requires  that  certain 
inspected  vessels  be  under  the  direction 
and  control  of  a  pilot  when  "not  on  the 
high  seas."  The  clear  implication  of  this 
language  is  that  pilots  are  required  for 
those  vessels  on  all  the  navigable 
waters  of  the  United  States,  which 
includes  the  territorial  seas  and  internal 
waters.  Limiting  the  scope  of  the 
applicability  of  the  statute  by  defining 
pilotage  waters  as  some  lesser  area  is, 
on  the  surface,  inappropriate.  However, 
there  are  many  large  portions  of  our 
coastline  where  there  are  no 
navigational  risks  to  vessels  proceeding 
along  the  coast  within  the  territorial 
seas.  In  view  of  this,  the  Coast  Guard 
has  a  long  history  of  only  licensing 
individuals  as  pilots  for  a  portion  of  the 
navigable  waters  of  the  United  States, 
primarily  harbor  areas,  high  traffic 
areas,  rivers,  and  the  Great  Lakes. 
Conversely,  there  are  some  areas 
outside  the  territorial  seas  of  the  United 
States,  such  as  Block  Island  Sound, 
whare  pilots  have  been  traditionally 
required. 

46  U.S.C.  8502  is  not  the  Coast  Guard's 
only  authority  to  require  an  individual 
with  pilotage  expertise  to  be  in  control 
of  the  vessel.  Under  the  Coast  Guard's 
authority  to  set  manning  levels  on 
inspected  vessels  in  46  U.S.C.  8101,  and 
authority  to  increase  the  number  of 
licensed  individuals  required  on  a  vessel 
in  46  U.S.C.  8301,  the  Coast  Guard  may 
require  pilots  on  inspected  vessels  when 
deemed  appropriate.  In  this  action  the 
Coast  Guard  is  proposing  a  rule  that 
would  eliminate  any  conflict  or 
confusion  over  where  an  individual 
holding  a  license  or  endorsement  as 
pilot  is  required,  when  a  licensed 
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individual  with  specific  local  experience 
is  required,  and  where  just  the  expertise 
of  a  licensed  master,  mate  or  operator  is 
sufficient. 

In  the  June  24. 1985  notice  of  proposed 
rulemaking  we  proposed  to  define 
"coastwise  seagoing  vessel"  as  a  vessel 
that  at  any  time  is  authorized  by  its 
Certificate  of  Inspection  to  proceed 
beyond  the  headlands.  A  number  of 
commenters  stated  that  they  were 
opposed  to  the  proposed  definition 
because  a  vessel  with  Lakes,  Bays  and 
Sounds  routes  on  its  Certificate  of 
Inspection  can  proceed  beyond  the 
headlands  which  would  then  make 
Lakes,  Bays  and  Sounds  vessels 
coastwise  seagoing  vessels  for  pilotage 
purposes.  Some  commenters  suggested 
that  the  definition  of  coastwise  seagoing 
vessel  be  tied  to  the  particular  voyage 
that  the  vessel  happens  to  be  on  at  that 
time  rather  than  tie  it  to  the  route 
authorized  by  its  Certificate  of 
Inspection.  It  seems  clear  that  the 
language  of  the  statute  (46  U.S.C  8502 
(a))  is  meant  to  identify  a  type  or  class 
of  vessel  rather  than  a.  vessel's  voyage. 

Instead  of  defining  "coastwise 
seagoing  vessel"  and  using  the  phrase 
"vessels  operating  exclusively  on 
pilotage  waters  of  the  United  States"  as 
originally  proposed,  this  proposal  simply 
applies  pilotage  requirements  to  vessels 
based  on  the  waters  on  which  the 
vessels  are  certificated  to  operate.  The 
Coast  Guard  believes  that  this  approach 
will  avoid  confusion  and  ease 
administration  of  the  rule.  There  are 
only  two  categories  in  this  proposal  as 
the  requirement  for  pilots  on  vessels 
operating  on  the  Great  Lakes  is 
contained  in  the  Interim  Final  Rule  on 
the  Licensing  of  Maritime  Personnel 
(CGD  81-059)  published  in  the  Federal 
Register  October  16. 1987  (52  FR  38655). 
Tliese  categories  are:  (1)  Inspected, 
mechanically  propelled  vessels  and  tank 
barges  subject  to  inspection  under  46 
U.S.C  Chapter  37.  that  are  authorized 
by  their  certificate  of  inspection  to 
proceed  beyond  the  Boundary  Line 
specified  in  46  CFR  Part  7,  and  (2) 
inspected,  mechanically  propelled 
vessels  that  are  not  authorized  by  their 
certificate  of  inspection  to  proceed 
beyond  the  Boundary  Line  specified  in 
46  CFR  Part  7. 

The  pilotage  requirements  proposed 
for  these  vessels  vary  depending  on  the 
gross  tonnage  of  the  vessel  and  the 
specific  waters  the  vessel  is  being 
operated  on.  This  proposal  is  not 
intended  to  make  a  significant  change  in 
the  areas  where  pilots  have  been 
traditionally  required.  Rather,  it  is 
intended  that  our  regulations  recognize 
the  broad  statutory  requirement  for 


pilots  for  certain  vessels  on  the 
navigable  waters  and  provide  an. 
appropriate  means  of  satisfying  the 
statutory  requirements.  In  this  proposal 
the  existing  manning  regulations  in  48 
CFR  15.812  would  continue  to  apply  to 
areas  that  have  been  traditionally 
covered  by  first  class  pilot  route 
endorsements.  For  areas  of  the 
navigable  waters  of  the  United  States 
that  are  not  covered  by  first  class  pilot 
endorsements,  this  proposal  would 
allow  the  master,  mate  or  operator  of  a 
vessel  to  serve  as  pilot  for  that  vessel. 
However,  the  statutory  requirements  of 
being  21  years  of  age  and,  for  those 
individuals  serving  as  pilot  on  vessels 
greater  than  1,600  gross  tons,  having  an 
annual  physical  exam  would  apply.  The 
statutory  requirement  to  maintain 
adequate  knowledge  of  the  waters  to  be 
navigated  would  be  met  by  requiring  the 
individual  to  have  served  on  that  route 
within  the  previous  60  months. 

Officers  in  Charge,  Marine  Inspection, 
would  locally  delineate  those  waters 
within  their  zone  where  additional 
pilotage  expertise  is  warranted  and  the 
qualifications  that  are  necessary  for 
serving  as  pilot  on  those  waters.  This 
delineation  of  recognized  pilotage  routes 
and  the  qualifications  for  them  would 
also  facilitate  the  understanding  by 
individuals  authorized  to  serve  as  pilots 
under  46  CFR  15.812  of  where  they  are 
required  and  qualified.  At  the  outset, 
these  waters  are  intended  to  encompass 
the  areas  where  pilots  have  traditionally 
been  required. 

While  this  proposal  may  appear  to 
impose  additional  pilot  requirements  for 
certian  vessels  operating  in  the 
navigable  waters,  it  is  actually  a 
reduction  because  it  makes  it  easier  for 
a  member  of  the  crew  to  act  as  die  pilot 
required  by  law.  46  U.S.C.  8502  requires 
coastwise,  seagoing,  inspected.        .^ 
mechanically  propelled  vessels  and 
inspected,  seagoing,  tank  barges  to  be 
under  the  direction  and  control  of  a  pilot 
when  not  on  the  high  seas.  For  ^ 
mechanically  propelled  vessels  of  over 
1,600  gross  tons,  and  tank  barges  over 
10.000  gross  tons,  there  is  currently  one 
class  of  pilot  that  is  licensed  to  perform 
this  function.  This  proposal  would  add 
another  class  of  pilot  that  could  perform 
this  function  on  waters  not  traditionally 
covered  by  first  class  pilotage 
endorsements. 

The  statutory  requirements  for 
performing  this  function  differ  bom 
those  for  master,  mate  and  operator 
licenses  primarily  in  that  they  require 
the  individual  to  be  21  years  of  age,  to 
obtain  an  annual  physical  exam,  and  to 
maintain  adequate  knowledge  of  the 
waters  to  be  navigated.  The  Coast 


Guud  is  not  required  to  publish 
regulations  to  implement  the  pilotage 
requirements  of  46  U.S.C.  8502. 
However,  without  these  regulations  the 
statutory  requirements  are  difficult  to 
comply  with  fully. 

Examination  Requirements 

In  the  previous  notice  the  Coast 
Guard  proposed  the  following 
alternative  to  the  chart  sketch  for  a  first 
class  pilot's  license:  An  applicant  for  an 
original  license,  extension  of  route  or 
endorsement  may,  upon  request,  take  a 
written  test  concerning  the  route  and 
waters  applied  for  in  lieu  of  the  required 
chart  sketching.  Licenses,  extensions  or 
endorsements  obtained  by  taking  the 
substitute  written  test  would  be 
restricted  to  "tug  and  barge  only"  and 
have  a  tonnage  limitation  based  on  the 
largest  combined  gross  tonnage  of  the 
vessels  on  which  the  applicant  has  the 
required  round  trip  experience,  up  to  a 
maximum  of  30.000  gross  tons.  The 
intention  of  the  proposal  was  to  allow 
those  who  have  demonstrated  their 
abilities  to  pilot  tug  and  barge 
combinations  in  various  ports,  through 
having  done  it  many  times,  to  obtain  an 
endorsement  as  first  class  pilot  without 
completing  the  chart  sketch.  This  is  in 
keeping  with  the  Coast  Guard's 
traditional  practice  of  providing  a 
"grandfather"  clause  applicable  to  those 
who  have  been  performing  an  activity 
that  became  the  subject  of  a  regulatory 
action. 

The  conunents  received  regarding  that 
proposal  were  non-supportive,  and 
adchtionally,  the  Coast  Guard  would 
have  to  develop  an  alternative  written 
test  to  the  chart  sketch,  as  such  a  test 
does  not  presently  exist  Many  of  the 
comments  questioned  whether  a  written 
test  fuUy  discerning  of  the  candidates 
ability  and  comparable  to  the  chart 
sketdb  could,  in  fact  even  be  developed. 

The  Coast  Guard  is  therefore 
withdrawing  that  proposal  and  is 
replacing  it  with  the  proposal  that 
individuals  with  5  years  service  on 
towing  vessel  combinations  of  at  least 
5,000  gross  tons  while  acting  under  the 
authority  of  a  license  as  master,  mate,  or 
operator  of  uninspected  towing  vessels, 
with  a  minimum  of  2  of  the  5  years 
having  been  on  towing  vessel 
combinations  of  at  least  10.000  gross 
tons,  may  obtain,  without  a  written 
examination,  an  endorsement  as  first 
class  pilot,  restricted  to  tug  and  barge 
combinations  only,  for  those  routes  over 
which  they  have  made  the  required 
number  of  round  trips  prior  to  (the 
effective  date  of  the  final  nde).  The 
applicant  is  required  to  have  the  same 
number  of  rouiid  trips  that  the 


respective  OCMIs  require  of  other 
applicants  for  an  endorsement  as  first 
class  pilot  and  %  of  the  required 
number  of  round  trips  must  have  been 
on  towing  vessel  combinations  greater 
than  1,600  gross  tons. 

This  proposal  requires  applicants 
fit)m  the  towing  industry  to  have 
experience  and  round  trips  equal  to 
other  applicants  for  an  endorsement  as 
first  class  pilot.  The  elimination  of  the 
written  examination,  including  the  chart 
sketch,  is  the  only  lessening  of  the 
general  requirements.  Applicants 
obtaining  an  endorsement  under  these 
provisions  will  be  restricted  to  tu^  and 
barge  combinations.  This  provision 
would  allow  those  persons  who  have 
been  performing  the  task  of  operating 
relatively  large  tug  and  barge 
combinations  in  the  past  to  obtain  the 
necessary  endorsements  to  continue  to 
serve  in  the  same  capacity.  It  is,  in 
effect,  a  grandfather  provision  that 
allows  those  already  engaged  in  the 
trade  to  continue  without  having  to 
obtain  another  license.  This  method  of 
obtaining  an  endorsement  would  be 
available  only  for  service  and  round 
trips  obtained  prior  to  (the  effective  date 
of  the  final  rule). 

Prince  William  Sound  Pilotage 

46  U.S.C.  8502(g)  states  that  the 
Secretary  shall  designate  by  regulation 
the  areas  of  the  approaches  to  and 
waters  of  Prince  William  Sound,  Alaska, 
on  which  a  vessel  is  not  required  to  be 
under  the  direction  and  control  of  a  pilot 
licensed  under  46  U.S.C  7101.  The  Coast 
Guard  is  proposing  the  following 
exceptions  to  the  pilotage  requirements: 
(1)  Vessels  are  excluded  from  pilotage 
requirements  when  entering  or  departing 
Prince  WiUiam  Sound.  Alaska,  via 
Hinchinbro(^  Entrance,  and; 

(a)  Proceeding  directly  to  or  from  the 
established  Valdez/Whittier  pilot 
station  at  Rocky  Point  (Latitude  60*57.1' 
N..  Longitude  148''46.0'  W).  or 

(b)  Proceeding  directly  to  or  from  the 
estabhshed  Cordova  pilot  station  at 
Sheep  Point  (Latitude  60°37.0'  N.. 
Longitude  146''0a0'  W).  or 

(c)  Proceeding  directly  to  or  from  a 
designated  anchorage  described  in  33 
CFR  Part  110. 

This  proposal  regarding  pilotage 
requirements  for  Prince  William  Sound 
has  been  changed  from  the  prior  notice 
based  on  the  written  conunents  we 
received,  and  no  longer  includes  matters 
not  appropriate  to  the  requirement  of  46 
U.S.C.  8502(g). 

information  CoUection 

This  proposed  rule  contains  no  new 
information  collection  requirements.  The 
information  collection  requirements  for 


the  issuance  of  marine  licenses  have 
been  submitted  to  the  Office  of 
Management  and  Budget  for  review 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  et  seq)  and  have  been 
approved  by  0MB.  The  OMB  approval 
numbers  are  Usted  in  46  CFR  10.107. 

Evaluation 

Based  on  the  comments  received,  the 
proposals  contained  in  the  notice  of 
proposed  rulemaking  of  June  24, 1985  (50 
FR  26117)  have  been  chcmged  and  are 
republished  in  this  supplemental  notice. 

These  proposed  regulations  are 
considered  to  be  non-major  under 
Executive  Order  12291,  and  non- 
significant under  DOT  regulatory 
pohcies  and  procedures  (44  FR  11034; 
February  26, 1979).  The  economic  impact 
of  this  supplemental  proposal  has  betn 
found  to  be  so  minimal  that  further 
evaluation  is  unnecessary.  Since  the 
impact  of  this  proposal  is  expected  to  be 
minimal,  the  Coast  Guard  certifies  that 
it  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  principle  cost  is  associated 
with  the  basic  annual  physical 
examination  required  to  qualify  as  a 
pilot,  and  the  magnitude  of  this  cost 
would  be  proportionate  to  the  number  of 
individuals  qualified.  The  proposals 
concerning  when  and  on  which  vessels 
a  pilot  is  required  do  not  significantly 
change  the  present  practice,  therefore, 
there  will  be  little  or  no  impact 
associated  with  these  proposals. 

The  proposal  to  permit  individuals 
with  5  years  experience  on  towing 
vessel  combinations  of  at  least  5.000 
gross  tons  while  acting  under  the 
authorify  of  a  license  as  master,  mate,  or 
operator  of  uninspected  towing  vessels, 
with  a  minimum  of  2  of  the  5  years 
having  been  on  towing  vessel 
combinations  of  at  least  10,000  gross 
tons,  to  obtain,  without  a  written 
examination,  an  endorsement  as  first 
class  pilot,  restricted  to  tug  and  barge 
combinations  only,  for  those  routes  over 
which  they  have  made  the  required 
number  of  round  trips  prior  to  (the 
effective  date  of  the  final  rule),  would 
accommodate  the  more  experienced 
operators  and  would  not  compromise 
safety.  It  would  be  available  to  allow 
those  individuals  currently  qualified  by 
their  experience  to  obtain  a  limited 
license.  The  applicant  would  be  required 
to  have  the  same  number  of  roimd  trips 
that  the  respective  OCMIs  require  of 
other  applicants  for  an  endorsement  as 
first  class  pilot 

Federalism 

This  rulemaking  proposal  has  been 
analyzed  in  accordance  with  the 
principles  and  criteria  contained  in 


Executive  Order  12612,  and  it  has  been 
determined  that  the  proposed 
rulemaking  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism 
Assessment 

List  of  Subjects 

46  CFR  Part  10 

Seamen,  Marine  Safefy.  Navigation 
(water),  Passenger  vessels. 

46  CFR  Part  15 

Seamen,  Vessels. 

In  consideration  of  the  foregoing  it  is 
proposed  that  Part  10  and  Part  15  of 
Title  46  of  the  Code  of  Federal 
Regulations  be  amended  as  follows: 

PART  lO-UCENSING  OF  MARITIME 
PERSONNEL 

1.  The  authorify  citation  for  Part  10 
continues  to  read  as  follows: 

Authority:  46  U.S.C.  2103,  7101;  43  U.S.C. 
1333(d):  49  CFR  1.46(b)  and  (z). 

2.  Section  10.707  is  amended  by 
revising  paragraph  (b),  and  adding  a 
new  paragraph  (c)  to  read  as  follows: 

S  10.707    Examination  requirements. 

***** 

(b)  An  applicant  for  an  extension  of 
route  or  an  endorsement  as  first  class 
pilot  except  as  provided  for  in 
parttgraph  (c)  of  this  section,  is  required 
to  pass  those  portions  of  the 
examination  described  in  Subpart  I  of 
this  part  that  concern  the  specific  route 
for  which  endorsement  is  sought. 

(c)  An  applicant  for  an  endorsement 
as  first  class  pilot  for  a  particular  route, 
restricted  to  tug  and  barge  combinations 
only,  is  not  required  to  pass  an 
examination,  provided  the  applicant  has 
5  years  service  on  towing  vessel 
combinations  of  at  least  5.000  gross  tons 
while  acting  under  the  authorify  of  a 
license  as  master,  mate,  or  operator  of 
uninspected  towing  vessels,  with  a 
minimum  of  2  of  the  5  years  having  been 
on  towing  vessel  combinations  of  at 
least  10,000  gross  tons,  for  those  routes 
over  which  the  applicant  has  made  the 
required  number  of  round  trips  prior  to 
(the  effective  date  of  the  final  rule).  For 
an  applicant  exempt  from  examination 
under  this  paragraph,  the  minimum 
number  of  roimd  trips  to  be  required  is 
contained  in  §  10.705  (c). 

PART  15-MANNINQ  REQUIREMENTS 

3.  The  authorify  citation  for  Part  15 
continues  to  read  as  follows: 

Authority:  46  U.S.C.  2103.  3703,  8105.  8901, 
8902.  8903.  8904,  9102;  50  U.S.C.  198:  49  CFR 
1.46(b). 
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Section  15.812  is  amended  by  revising 
paragraphs  (a)  introductory  text,  (a)(1), 
(c)  introductory  text,  (c)(2),  (d),  and  (e) 
introductory  text  by  redesigiuiting 
paragraph  (g)  as  paragraph  (f).  and  by 
adding  paragraphs  {a)(3).  (b),  (c)(3).  and 
(g)  to  read  as  follows: 

§15.»12    PNot*.  I 

(a)  The  following  vessels,  not  sailing 
on  register,  when  underway  on  the 
navigable  waters  of  the  United  States, 
except  as  provided  in  paragraph  (g)  of 
this  section,  and  such  other  waters 
identified  as  Hrst  class  pilotage  waters, 
must  be  under  the  direction  and  control 
of  an  individual  quallRed  to  serve  as 
pilot  under  paragraph  (c)  of  this  section 
as  appropriate: 

(1)  Vessels  propelled  by  machinery 
and  subject  to  inspection  under  46 
U.S.C.  Chapter  33.  and  tank  barges 
subject  to  inspection  under  46  U.S.C. 
Chapter  37.  that  are  authorized  by  their 
Certificates  of  Inspection  to  proceed 
beyond  the  Boundary  Line  established 
in  Part  7  of  this  chapter. 

•  •        *        «        • 

(3)  Vessels  in  exces  of  1,600  gross 
tons,  propelled  by  machinery  and 
subject  to  inspection  under  46  U.S.C. 
Chapter  33,  that  are  not  authorized  by 
their  Certificates  of  Inspection  to 
proceed  beyond  the  Boundary  Line 
established  in  Part  7  of  this  chapter,  and 
that  are  not  underway  on  the  Great 
Lakes. 

(b)  First  class  pilotage  waters  are 
designated  by  the  Officer  in  Charge, 
Marine  Inspection  (OCMI)  for  those 
waters  within  the  OCMI's  zone,  where, 
in  the  OCMI's  direction,  local  expertise 
is  necessary.  The  waters  determined  to 
be  first  class  pilotage  waters  within  a 
particular  Marine  Inspection  Zone  and 
the  specific  requirements  for  qualifying 
to  serve  as  pilot  on  those  waters  may  be 
obtained  from  the  OCMI  concerned. 

(c)  The  following  individuals  are 
qualified  to  serve  as  a  pilot: 

*  ♦        •        »        • 

(2)  For  a  vessel  underway  on  those 
navigable  waters  of  the  United  States 
not  designated  as  first  class  pilotage 
waters,  an  individual  holding  a  valid 
license  issued  by  the  Coast  Guard  as 
master,  mate,  or  operator,  employed 
aboard  a  vessel  within  the  restrictions 
of  his  or  her  license  provided  he  or  she: 

(i)  Has  reached  the  age  of  21  years; 

(ii)  Complies  with  the  currency  of 
knowledge  provisions  of  46  CFR  10.713 
of  this  chapter  and. 

(iii)  Has  a  current  physical 
examination  in  accordance  with  the 
provisions  of  46  CFR  10.709;  or. 

(3)  For  a  vessel  underway  on  the 


navigable  waters  of  the  United  States 
designated  as  first  class  pilotage  waters 
or  other  waters  designated  as  first  class 
pilotage  waters,  an  individual  qualifying 
under  paragraph  (c)(2)  of  this  section, 
subject  to  the  limitatioiu  of  paragraphs 
(d)  and  (e)  of  this  section. 

(d)  A  licensed  individual  qualifying 
under  paragraph  (c)(3)  of  this  section 
may  serve  as  pilot  of  a  vessel  of  not 
more  than  1,600  gross  tons  propelled  by 
machinery,  described  in  paragraphs 
(a)(1)  or  (a)(2)  of  this  section,  provided 
the  individual  has  four  rotmd  trips  over 
the  route  to  be  traversed  while  in  the 
wheelhouse  as  watchstander  or 
observer.  One  of  the  round  trips  must  be 
made  during  the  hours  of  darkness  if  the 
route  is  to  be  traversed  during  darkness. 

(e)  A  licensed  individual  qualifying 
unifer  paragraph  (c)(3)  of  this  section 
may  serve  as  pilot  of  tank  barges 
totaling  not  more  than  10,000  gross  tons, 
described  in  paragraphs  (a)(1)  or  (a)(2) 
of  this  section,  provided  the  individual: 
«        •        •        •        • 

(g)  Vessels  are  excluded  from  pilotage 
requirements  when  entering  or  departing 
Prince  William  Sound.  Alaska,  via 
liinchinbrook  Entrance,  and; 

(1)  Proceeding  directly  to  or  from  the 
established  Valdez/Whittier  pilot 
station  at  Rocky  Point  (Latitude  60*57.1' 
N.,  Longitude  148°48.0'  W.),  or 

(2)  Proceeding  directly  to  or  from  the 
established  Cordova  pilot  station  at 
Sheep  Point  (Latitude  60°37.0'  N., 
Longitude  146*00.0'  W.),  or 

(3)  Proceeding  directly  to  or  from  a 
designated  anchorage  described  in  33 
CFR  Part  110. 

Dated:  March  29, 1988. 
|.W.  Kime. 

Rear  Admiral  U.S.  Coast  Guard.  Chief,  Office 
of  Marine  Safety.  Security  and  Environmental 
Protection. 

[FR  Doc.  88-12664  Filed  6-3-88;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

IMM  Docket  No.  (8-218,  Rlll-e232] 

Radio  Broadcastiog  Services; 
Stoteeboro,GA 

AQENCV:  Federal  Communications 

Commissioo. 

action:  Proposed  rule. 

SUMMARY:  This  document  proposes  to 
substitute  Channel  261C2  for  Channel 
261A  at  Statesboro,  Georgia,  and  to 


modify  the  Qass  A  license  for  Station 
WMCD(FM)  accordingly,  in  response  to 
a  petition  filed  by  the  license.  Radio 
Statesboro,  Inc.  Coordinates  for  the 
proposal  are  32-27-21  and  81-46-29. 

DATES:  Comments  must  be  filed  on  or 
before  July  18, 1988,  and  reply  comments 
on  or  before  May  26, 1988. 

AOORCtS:  Federal  Communications 
Commission.  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows: 

Edward  W.  Hummers,  Jr.,  Fletcher. 
Heald  and  Hildreth,  1225  Connecticut 
Avenue,  NW.,  Suite  400,  Washingtoa 
DC  20036  (Attorney  for  petitioner). 

FOR  FURTMBi  INFORMATION  CONTACT 
Montrose  H.  Tyree,  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPtEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No 
88-218,  adopted  April  19, 1988,  and 
released  May  26, 1988.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Sti-eet  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Street  NW..  Suite  140. 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  chanel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Cominunications  Commission. 
Stsvs  Kandner, 

Deputy  Chief  Policy  and  Rules  Division, 

Mass  Media  Bureau. 

[FR  Doc.  88-12679  Filed  8-3-88;  8:45  am) 
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47CFRPart73 

[MM  Dodnt  Mo.  St-SIS.  RM-417B] 

Radio  Broadcasting  Services; 
Caropbelisviiie.  KY 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  filed  by  Michael 
Harding,  which  proposes  to  allot 
Channel  2eOA  to  Campbellsville, 
Kentucky,  as  a  second  FM  service.  Cify 
reference  coordinates  for  Channel  260A 
at  Campbellsville  are  37-20-36  and  85- 
20-24. 

DATES:  Comments  must  be  filed  on  or 
before  July  18, 1988,  and  reply  comments 
on  or  before  August  2, 1988. 

ADDRESS:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC  interested  parties  should  serve  the 
petitioner,  or  its  coimsel  or  consultant, 
as  follows:  Steven  C  Scbaffer, 
Schwartz,  Woods  and  Miller,  1325 
Eighteenth  Street  NW.,  Suite  206,  The 
Palladium,  Washington.  DC  20036 
(Attorney  for  petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 

Montrose  H.  Tyree,  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPtEMENTARY  INFORMATION:  This  is  a 

simmiary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
88-215.  adopted  April  18, 1968,  and 
released  May  26, 1988.  The  hill  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  durii^ 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street  NW.,  Washington,  DC.  The 
complete  text  of  the  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service,  (202)  857-380a 
2100  M  Sti'eet  NW.,  Suite  140. 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibilify  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  mattor  is 
no  longer  subject  to  Commission 
considecation  or  court  review,  all  ex 
parte  contracts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  l.ia)4(b)  Sot  rules  governing 
permissible  ex  parte  contracts. 

For  iBformation  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 


List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  CbraraiaBhm. 

S(ev«  Kamiiwr, 

Deputy  Chief  Policy  and  Rules  Division, 

Mass  Media  Bareaa. 

[FR  Doc  88-12680  Ffled«-3-«8;  8:45  am) 

BILUNQ  COK  •712-«1-a 

DEPARTMENT  OF  TRANSPORTATION 

Nationai  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

* 

Federal  Motor  Vehicle  Safety 
Standards;  Glazing  Materially  Denial  of 
Petition  for  Rulemaking 

agency:  National  Highway  Traffic 
Safefy  Administration  (NHTSA),  DOT. 
action:  Denial  of  petition  for 
rulemaking. 


T.  Iliis  notice  denies  a  petition 
for  rulonaking  submitted  by  Custom 
Window  Tinting  Services.  The  petitioner 
requests  two  amendments  to  Federal 
Motor  Vehicle  Safety  Standard  205, 
Glazing  materials.  First,  petitioner  asks 
NHTSA  to  change  the  abrasion 
resistance  requirements  for  gtass-plastic 
glazing  materials  and  second,  to  allow 
the  use  of  glass-plastic  glazing  materials 
in  passenger  cars  to  the  same  extent  as 
is  currenUy  allowed  in  multipurpose 
passenger  vehicles.  NHTSA  dismisses 
the  first  part  of  the  {petition  as  moot  In 
addition,  to  the  extent  the  second  part  of 
the  petition  requests  that  glass-plastic 
glazing,  as  a  type  of  glazing,  be  allowed 
in  cars  also  is  moot.  To  the  extent  the 
second  part  of  the  petition  requests  that 
the  light  transmittance  requirements  for 
windows  in  cars  be  the  same  as  those  in 
multipurpose  passenger  vehicles,  the 
second  part  is  denied  for  lack  of 
supporting  data,  as  detailed  in  the 
supplementary  information  portion  of 
this  notice. 

FOR  FURTHER  INFORMATION:  Dr.  Richard 
Strombotne,  Chief,  Crasfaworthiness 
Division,  National  Highway  Traffic 
Safety  Adminish-ation,  Room  5320,  400 
Seventh  Street  SW..  Washington.  DC 
20590.  (202)  366-2264. 
SUPPLEMENTARY  INFORMATION: 

ThePetHioa 

On  September  30. 1986.  Mr.  Gerald  S. 
Lakas,  President  of  Custom  Window 
Tinting  Services  (Custom  Window  or 
petitioner)  petitioned  NHTSA  to  make 
changes  to  its  Federal  Motor  Vehicle 
Safefy  Standard  205.  Glazing  materiah. 
The  petition  contains  two  requests,  both 


dealing  with  what  petitioner  terms 
"plastic  laminated  glazing".  The  term 
"glazing  laminates"  usually  is  reserved 
for  aft»  market  glazing  material  and 
refers  to  glazing  that  has  a  plastic  film 
affixed  to  it  by  after  market  installers. 
Since  installation  of  the  plastic  film  on 
the  inside  of  a  piece  of  glass  converts 
the  glazing  into  glass-plastic  glazing 
material,  the  agency  will  use  the  term 
glass-plastic  glazing  in  this  notice  to 
describe  the  gazing  referred  to  by  the 
petitioner.  (Glass-plastic  glazing  is 
defined  in  Standard  205  as  a  laminate  of 
one  or  more  layers  of  glass  and  one  or 
more  layers  of  plastic  in  «vhich  a  plastic 
surface  of  the  glazing  faces  inward 
when  the  glazing  is  installed  in  a 
vehicle.) 

Abrasion  resistance  requirements. 
Petitioner's  first  request  is  that  the 
agency  revise  its  abrasion  resistance 
requirements  for  glass-plastic  glazing  in 
motor  vehicles.  In  support  of  this 
change,  Custom  Window  asserts  that 
glass-plastic  glazing  materials  caimot  be 
certified  as  complying  with  the  abrasion 
resistance  requirements  in  Standard  205. 
either  installed  as  original  or  after 
market  equipment.  Custom  Window 
bases  its  statements  on  abrasion 
resistance  testing  it  has  conducted. 
Petitioner  further  requests  that  the 
agency's  current  abrasion  testing 
requirements  be  revised  to  simulate  the 
real  life  activify  of  a  piece  of  automotive 
glazing. 

Same  requirements  for  glass-plastic 
glazing  in  passenger  cars  and  MPV's. 
Petitioner's  second  request  is  that  the 
agency  authorize  the  use  of  glass-plastic 
glazing  in  passenger  cars  "vdthin  the 
same  boundaries  and  guidelines  that 
currently  apply"  to  multipurpose 
passenger  vehicles  (MPV's).  The  agency 
believes  that  the  pluase  "within  the 
same  boundaries  and  guidelines" 
implies  two  requests:  first,  that  glass-  % 
plastic  glazing  be  allowed  to  be  used  in 
passenger  cars  everywhere  it  is  allowed 
in  MPV's,  and  second,  that  the  light 
transmittance  requirements  for  windows 
in  frassenger  cars  be  the  same  as  the 
light  transmittance  requirements  for 
windows  in  MPV's. 

In  support  of  its  second  request, 
petitioner  states  its  belief  that  glass- 
plastic  glazing  would  decrease 
significantly  the  number  of  lacerative 
injuries  when  automobiles  are  involved 
in  accidents.  It  further  states  that  glazing 
requirements  for  passenger  cars  and 
MPV's  should  be  the  same,  since  vehicle 
usages  and  driver  types  are  the  same  for 
both.  Petitioner  asserts  that  there  is  no 
safety  justification  for  different  glazing 
requh^ments  for  the  different  vehicle 
types. 
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Agency  Response  to  Petition 

The  agency  dismisses  in  part  and 
denies  in  part  the  Custom  Window 
Tinting  petition.  The  standard  has 
already  been  amended^ to  modify  the 
abrasion  resistance  requirements  for 
glass-plastic  glazing  and  to  authorize  the 
use  of  glass-plastic  glazing  in  all 
windows  of  a  motor  vehicle  and, 
accordingly,  the  agency  dismisses  the 
portions  of  the  petition  relating  to  these 
issues  as  moot.  Petitioner's  request  that 
windows  in  passenger  cars  be  subject  to 
the  same  light  transmittance 
requirements  as  those  for  windows  in 
MPV*s  is  denied.  The  aency's  reasons 
for  taking  these  actions  follow. 

Moot  portions  of  the  petition.  On 
November  16, 1983  (48  FR  52061)  the 
agency  authorized  the  use  of  a  new  type 
of  glazing,  glass-plastic,  in  motor 
vehicles.  In  this  rulemaking,  the  agency 
designated  glass-plastic  glazing  AS-14, 
adopted  performance  requirements  for 
the  glazing,  and  authorized  its  use 
anywhere  in  a  motor  vehicle.  In 
authorizing  this  use,  the  agency 
amended  the  previous  abrasion 
resistance  requirement  test  (found  in 
Test  17  of  the  American  National 
Standards  Institute's  Z26.1,  Safety  Code 
for  Safety  Glazing  Materials  for  Glazing 
Motor  Vehicles  Operating  on  Land 
Highways,  January  28, 1977,  as 
supplemented  by  Z26.1a,  July  3, 1980)  to 
provide  for  a  haze  of  4  percent  after  100 
cycles  of  the  Taber  abraser.  Petitioner 
stated  his  abrasion  resistance  tests 
referenced  in  the  petition  were  not  the 
same  test  procedure  as  the  agency's 
Taber  abraser  tests  (Docket  PRM-205- 
17A).  Additionally,  petitioner  stated  he 
was  unaware  of  the  1983  amendment  (48 
FR  52061)  permitting  glass-plastic 
glazing.  The  agency  believes  that,  as 
sunended,  types  of  glazing  are  available 
to  the  petitioner  that  will  meet  the  new 
abrasion  resistance  requirements 
adopted  by  the  agency  in  1983. 

Petitioner  also  requested  that  glass- 
plastic  be  allowed  to  be  used  anywhere 
in  a  car  that  it  is  authorized  in  an  MPV. 
The  1983  rulemaking  authorizing  the  use 
of  AS-14  also  makes  this  portion  of 
petitioner's  request  moot,  since  glass- 
plastic  glazing  which  meets  the  testing 
requiremenrs  for  AS-14  may  be  used 
anywhere  in  a  motor  vehicle. 

Denied  Portion  of  the  Petition.  The 
only  portion  of  the  petition  not  resolved 
by  the  agency's  1983  authorization  of 
glass-plastic  glazing  is  its  implied 
request  that  the  light  transmittance 
requirements  for  cars  and  MPVs  be  the 
same.  Standard  205  contains  different 
light  transmittance  requirements  for 
different  window  locations  in  different 
vehicles  types.  For  example,  all 


windows  in  a  car  are  considered 
requisite  for  driving  visibility  and  must 
meet  the  70  percent  light  transmittance 
requirement  of  Standard  205.  On  the 
other  hand.  Standard  205  provides  that 
only  the  windshield  and  front  windows 
to  the  left  and  right  of  the  driver  of 
MPVs  and  trucks  meet  the  70  percent 
light  transmittance  requirement 
Petitioner  did  not  submit  any  data, 
studies,  or  other  information  which 
supported  his  claim  that  cars  and  MPVs 
should  have  comparable  requirements. 
The  fact  that  some  vehicles  used  by 
similar  groups  fall  into  two  different 
vehicle  type  categories  is  not  an 
obstacle  to  regulating  those  vehicles  in 
the  same  fashion,  if  the  agency 
determined  that  there  was  a  safety  need 
and  that  the  standard  was  practicable. 
In  this  case,  petitioner  has  not  provided 
any  basis  for  the  agency  to  reconsider 
its  basic  requirements  concerning  light 
transmittance  requirements  for  vehicle 
windows.  Accordingly,  the  agency 
cannot  find  any  basis  for  a 
determination  that  there  is  a  reasonable 
possibihty  that  the  order  requested  by 
the  petitioner  will  be  issued  at  the 
conclusion  of  a  rulemaking  proceeding. 
For  these  reasons,  this  portion  of  the 
petition  is  denied.  The  agency  notes, 
however,  that  it  recently  published  an 
Advance  Notice  of  Proposed 
Rulemaking  announcing  that  it  was 
considering  reviewing  its  definitions  of 
basic  vehicle  types.  (See  the  October  28. 
1987  issue  of  the  Federal  Register,  52  FR 
41475). 

List  of  SubjecU  in  49  CFR  Part  571 

Imports,  Motor  vehicle  safety,  Motor 
vehicles.  (Sees.  103, 119,  Pub.  L  89-563, 
80  Stat.  718  (15  U.S.C.  1392, 1407); 
delegations  of  authority  at  40  CFR  1.50 
and  501.8) 

Issued:  May  31, 1988. 
Batty  Felricfl. 

Associate  Administrator  for  Rulemaking. 
(FR  Doc.  88-12660  Filed  6-3-68;  8:45  am] 
BNJJNO  COOE  MlO-St-H 


Urban  Man  Transportation 
Administration 

49  CFR  Part  604 

IDock«tn-E] 

Cttartsr  Sarvics;  Inf omurtion  on  PubUc 
Haartnga 

agency:  Urban  Mass  Transportation 

Administration,  DOT. 

action:  Notice  of  public  hearings. 

SUHMAMY:  On  May  25, 1988,  the  Urban 
Mass  Transportation  Administration 


(UMTA)  published  a  notice  of  proposed 
rulemaking  in  the  Federal  Register 
entitled  "Charter  Service;  Amendment" 
(53  FR  18964).  In  that  notice.  UMTA 
annoimced  that  it  would  hold  public 
hearings  on  the  rulemaking,  but  that 
dates,  times  and  locations,  were  not  yet 
available.  This  notice  provides  that 
information. 

DATES:  Public  hearings  are  scheduled  as 
follows  (local  time): 

1.  June  20. 1988.  9:30  ajn.,  Washington, 
DC. 

2.  June  29. 1988. 9:30  a.m..  Kansas  City. 
Missouri. 

3.  July  15. 1988. 9:30  a.m..  Cincinnati. 
Ohio. 

4.  July  20, 1988.  9:30  a.m..  San 
Francisco,  California. 
AODRESSES:  Written  comments  should 
be  addressed  to  U.S.  Department  of 
Transportation,  Urban  Mass 
T^ransportation  Administraton,  Office  of 
the  Chief  Counsel,  Docket  No.  88-E,  400 
7th  Street  SW.,  Room  9316,  Washington, 
DC  20590.  The  locations  for  the  public 
hearings  are  as  follows: 

1.  Washington.  DC:  U.S.  Department  of 
Transportation,  Room  2230  400  7th  St., 
SW. 

2.  Kansas  City,  Missouri:  Federal 
Building,  Room  147,  601  E.  12th  St. 

3.  Cincinnati.  Ohio:  U.S.  Post  Office  & 
Courthouse  Bldg.  Room  917, 100  E.  5th 
St. 

4.  San  Francisco,  California:  GAS 
Building,  Room  2007, 450  Golden  Gate 
Ave. 

FOR  FURTHEil  INFORMATION  CONTACT 
Holly  Vandervort,  Office  of  the  Chief 
Counsel,  (202)  386-1936  to  request  to 
make  a  statement  or  inquire  about  the 
logistics. 

SUPPLEMENTARY  INFORMATION:  On  May 

25, 1988.  the  Urban  Mass  Transportation 
Administraton  (UMTA)  published  a 
notice  of  proposed  rulemtiking  (NPRM) 
entitled  "Charter  Service:  Amendment" 
(53  FR  18964).  The  NPRM  proposes  to 
amend  the  Charter  Service  rule  at  49 
CFR  Part  604  by  adding  an  exception  to 
the  general  prohibition  on  using  UMTA- 
funded  equipment  and  facilities  for 
charter  service.  The  proposed  exception 
would  allow  the  incidental  use  of  those 
UMTA-funded  capital  assets  in  direct 
charter  contracting  with  non-profit 
social  service  agencies  that  serve 
elderly  and  handicapped  persons  or 
receive  funding  under  certain  U.S. 
Department  of  Health  and  Human 
Services  programs.  Such  contracts 
would  be  permitted  only  if  the  social 
service  agency  that  the  UMTA  recipient 
enters  into  a  contract  with  is:  (1)  Either  a 
governmental  entity;  or  (2)  an 
organization  exempt  from  taxation 
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under  sections  501(c)  (1).  (3).  (4).  or  (19) 
of  the  bttema)  Revenue  Code. 

At  a«  tine  the  NHRM  was  published. 
UMTA  announced  that  it  wodd  hold 
pablic  bearings  on  the  rulemaking,  but 
that  dates,  times  and  locations,  were  not 
yet  available.  This  notice  provides  Aat 
information.  Statements  made  at  the 
public  bearings  will  be  included  in 
UMTA  Docket  No.  8fr-E  and  will  be 
reviewed  and  evaluated  by  UMTA  m 
conjunction  with  the  rulemaking 
proceeding. 

It  is  not  necessary  to  make  a 
statement  at  a  public  hearing  in  order  to 
participate  in  this  rulemaking 
proceeding.  Any  individual  or 
organization  may  submit  written 
comments  regarding  the  NPRM  to 
UMTA  Docket  No.  88^  instead  of.  or  in 
addition  to  making  a  statement  at  a 
public  hearing.  Additionally,  individuals 
or  organizations  do  not  need  to  make  a 
statement  at  more  than  one  public 
hearing. 

Written  comments  must  be  received 
by  July  25, 1988.  Written  comments 
should  be  sent  to:  U.S.  Department  of 
Transportation,  Urban  Mass 
Transportation  Administration,  Office  of 
the  Chief  Counsel,  Room  9316.  Docket 
No.  88-E.  400  7th  Street  SW.. 
Washington,  DC  20590.  All  comments 
will  be  available  for  review  by  the 
public  at  this  address  from  9:00  a.m.  to 
5:00  p.m..  Monday  through  Friday, 
except  Federal  holidays. 

The  NPRM  included  a  number  of 
questions  regarding  the  proposed  rule. 
The  questions  contained  in  the  NPRM 
will  not  be  repeated  in  this  notice. 
UMTA  is  interested  in  receiving 
comments  on  any  aspect  of  the  proposed 
rule.  But,  UMTA  is  particularly 
interested  in  receiving  factual 
information  on  cost  and  availability  of 
charter  service  for  the  targeted 
populations. 

The  following  procedures  are 
established  by  UMTA  to  facilitate  the 
hearings: 

Individuals  interested  in  making  a 
statement  at  the  hearing  should  contact 
Holly  Vandervort  at  (202)  366-1936,  at 
least  3  days  before  the  hearing  is  t<f  be 
held.  Individuals  will  be  called  to  testify 
in  the  order  their  registration  is 
received.  UMTA  encourages  pre- 
registration,  however,  witnesses  may 
register  to  testify  on  the  date  of  the 
hearing  at  each  location  between  8:30 
and  9:15  am. 

An  individual,  whether  speaking  in  a 
personal  or  private  capacify  or  speaking 
in  a  representative  capacity  on  behalf  of 
an  organization,  is  limited  to  a  10-minute 
statement  at  a  hearing.  The  amount  of 
time  for  testimony  may  be  further 


limited,  in  order  to  accommodate  all 
witnesses  wishing  to  testify. 

Hearings  will  begin  at  9:30  am. 
Hearings  may  be  extended  in  order  to 
accommodate  the  number  of  witnesses. 

UMTA  requests  that  individuals 
testifying  at  a  hearing  provide  3  copies 
of  tbeir  prepared  written  statement,  to 
UMTA  officials  at  the  heani«. 
Individuals  testifying  are  welcoine  to 
submit  additional  aiaterial  aa  well.  All 
statements  and  material  received  at  a 
hearing  will  become  part  of  the  official 
rulemaking  Docket  No.  8&-E. 

The  hearings  officer  may  make 
statements  to  clarify  issues  or  facilitate 
discussion  during  the  hearing.  Any 
statements  the  hearmg  officer  makes 
during  a  hearing  are  not  intended  to  be, 
and  should  not  be  construed  as,  a 
position  of  UMTA  with  respect  to  the 
rulemaking  proceeding. 

The  hearings  will  be  recorded  by  a 
court  reporter.  A  transcript  of  the 
hearings  will  be  included  in  the  official 
rulemaking  Docket  88-E.  Any  person 
interested  in  purchasing  a  copy  of  a 
transcript  of  a  hearing  should  contact 
the  court  reporter  directly. 

The  hearings  are  designed  to  solicit 
public  views  and  information  on  the 
proposed  rule.  Therefore,  the  hearings 
will  be  conducted  in  an  informal  and 
nonadversarial  manner.  An  individual 
making  a  statement  at  a  hearing  will  not 
be  subject  to  cross-examination  by  any 
other  participant.  However,  the  hearing 
officer  may  ask  questions  in  order  to 
clarify  statements  made  at  the  hearing. 

Issued  on:  June  1, 1968. 
Edward  J.  Balibitt, 
Chief  Counsel. 

[FR  Doc.  88-12695  Filed  8-3-88;  8:45  am] 
anxMa  code  oio-sr-ii 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration  (NOAA) 

SO  CFR  Ch.  VI 

Mandatory  Carriage  of  Observers  on 
Domestic  Hshing  Vessels 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Advance  notice  of  proposed 
policy  and  request  for  comments. 

summary:  The  Marine  Fisheries 
Advisory  Committee  (MAFAC)  to  the 
Administrator  of  NOAA  has  drafted  a 
Policy  for  Requiring  Observers  to  be 
Carried  on  Domestic  Fishing  Vessels. 
This  policy  is  proposed  in  response  to 
requests  to  NMFS  from  Regional  Fishery 
Management  Councils  (Councils)  and 


the  fishing  industry  for  a  domestic 
fishing  monitoring  and  data  gathering 
system  which  wiU  allow  timely  and 
effective  fishery  management.  This 
observer  system  will  provide  the  same 
fishery  management  data  as  the 
mandatory  foreign  fishing  observer 
program,  and  will  replace  diet  d^ta  as 
foreign  fishing  in  the  Exchisive 
Economic  Zone  (EEZ)  is  replaced  by 
domestic  fisheries.  The  effect  wrill  be  to 
provide  guklelines  to  the  Cooncils  and 
NMFS  for  the  mandatory  |dM:enient  of 
observers  on  a  random  sample  of 
domestic  fishing  vesseia,  in  accordance 
with  researdi  designs  developed  under 
the  aegis  of  the  M^nuson  FUiery 
Conservation  and  Management  Act 
(MFCMA)  and  approved  by  the 
Secretary  of  Commerce.  Comments  are 
invited  fiom  the  public  on  the  proposed 
policy. 

DATE:  Comments  will  be  accepted  until 
July  18, 1988. 

ADDRESS:  Send  comments  to  Richard  H. 
Schaefer,  Director,  Office  of  Fisheries 
Conservation  and  Management, 
National  Marine  Fisheries  Service, 
Washington,  DC  20235.  Copies  of  the 
policy  document  are  available  upon 
request  fit}m  the  Office  of  Fisheries 
Conservation  and  Management, 
National  Marine  Fisheries  Service, 
Washington,  DC  20235. 

FOR  FURTHER  INFORMATION  CONTACT 

Dr.  Peter  H.  Fricke,  202/873-5263. 

SUPPLEMENTARY  INFORMATION:  The 
rapid  change  firom  a  mixed  foreign  and 
domestic  fishery  in  the  EEZ  to  a  wholly 
domestic  fishery  managed  under  the 
MFCMA  is  resulting  in  the  loss  of 
information  on  fisheries  performance 
and  of  scientific  data  formerly  collected 
from  the  mandatory  foreign  fishing 
observer  program.  Further,  the 
developmeiff  ef  sophisticated  fishery 
management  plans  (FMPS)  for  the 
domestic  fisheries  has  accelerated  the 
need  for  more  accurate  and  timely 
fisheries  monitoring  and  research  data. 
Consequently,  the  Councils  and  NMFS 
are  proposing  the  use  of  observers  on 
domestic  fishing  vessels  to  collect  these 
essential  data  needed  to  effectively 
manage  the  fisheries  of  the  EEZ. 

The  Policy  for  Requiring  Observers  to 
be  Carried  on  Domestic  Fishing  Vessels 
was  prepared  under  the  aegis  of  the 
MFCMA.  The  policy  proposes  guidelines 
and  measures  related  to  the  mandatory 
placement  of  NMFS  employees  or 
Federally  authorized  observers  on 
certain  United  States  fishing  vessels. 
The  policy  focuses  on  the  use  of 
mandatory  domestic  fishery  observer 
programs  to  collect  fishing  catch  and 
effort  data  and  monitor  fishing  practices 
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in  accordance  with  data-collection  plans 
developed  in  conjunction  with  an  FMP 
or  other  MFCMA  Hshery  management 
action.  The  policy  does  not  govern  the 
conduct  of  any  voluntary  scientific 
sampling  programs  that  are  carried  out 
jointly  by  NMFS  and  United  States 
fishermen  for  scientific  and  other 
research  purposes. 

MAFAC  has  proposed  that  any 
observer  program  should  be  Federally 
funded  on  the  principle  that  the 
management  of  national  natural 
resources,  such  as  the  marine  fisheries, 
should  be  paid  for  by  the  U.S.  taxpayer. 
However.  NMFS  believes  that 
mandatory  domestic  fishery  observer 
programs  should  be  paid  for  by  the 
fishermen  and  fishing  entities  deriving 


direct  economic  and  social  benefits  from 
the  use  of  a  national  natural  resource, 
and  not  be  a  burden  upon  the  U.S. 
taxpayer. 

MAFAC  also  proposes  that  NMFS 
actively  seek  legislation  to  transfer 
liability  for  the  carriage  of  observers 
from  the  owners  and  operators  of  fishing 
vessels  to  the  Federal  Govenmient.  In 
the  period  prior  to  the  enactment  of 
legislation,  MAFAC  has  proposed  that 
the  Federal  government  pay  any 
insurance  coverage  differentials 
incurred  by  vessel  owners  and  operators 
selected  to  carry  observers.  NMFS 
disagrees  with  these  proposals  and 
believes  that  the  risks  of  carrying  an 
observer  properly  lie  with  the  vessel's 
owner  and  operator,  and  can  be  insured 


against  with  a  standard  protection  and 
indemnity  policy.  The  costs  of  such  a 
policy  can.  NMFS  believes,  be  treated  as 
a  legitimate  business  expense  payable 
by  those  who  obtain  direct  benefit  from 
the  conservation  and  management  of 
marine  fishery  resources. 

NMFS  particularly  invites  comments 
and  discussion  on  the  proposals  for 
funding  the  proposed  domestic  fishery 
observer  program  and  for  the  liability 
for  carriage  of  observers. 

(ieU.S.C.1801e/se9.) 
Dated:  May  31. 19ea 
lames  E.  Dou^s.  Jr.. 

Acting  Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service. 
[FR  Doc.  88-12565  Filed  &-a-88;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  88-078] 

Availability  of  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact  Relative  To 
Issuance  of  a  Permit  To  Field  Test 
Genetically  Engineered  HeriMckle 
Tolerant  Tobacco  Plants 

AQENCV:  Animal  anctPlant  Health 
Inspection  Service.  USDA. 
action:  Notice. 


summary:  This  document  provides 
notice  that  an  environmental 
assessment  and  finding  of  no  significant 
impact  have  been  prepared  by  the 
Animal  and  Plant  Health  Inspection 
Service  relative  to  the  issuance  of  a 
permit  to  the  Sandoz  Crop  Protection 
Corporation  to  allow  the  field  testing  in 
the  State  of  North  Carolina  of 
genetically  engineered  tobacco  plants, 
designed  to  be  tolerant  to  sulfonylurea 
herbicides.  The  assessment  provides  a 
basis  for  the  conclusion  that  the  field 
testing  of  those  genetically  engineered 
tobacco  plants  does  not  present  a  risk  of 
plant  pest  introduction  or  dissemination 
and  also  will  not  have  any  significant 
impact  on  the  quality  of  the  human 
environment.  Based  upon  this  finding  of 
no  significant  impact,  the  Animal  and 
Plant  Health  Inspection  Service  has 
determined  that  an  environmental 
impact  statement  need  not  be  prepared. 
AD0IIE8S:  Copies  of  the  environmental 
assessment  and  finding  of  no  significant 
impact  are  available  far  public 
inspection  at  the  Biotechnology  and 
Environmental  Coordination  Staff. 
Animal  and  Plant  Health  Inspection 
Service.  U.S.  Department  of  Agriculture. 
Room  406,  Federal  Building.  6505 
Belcrest  Road,  Hyattsville.  MD  20782. 

FOR  PURTHCR  INRNIMATION  CONTACT: 

Dr.  Quentin  B.  Kubicek.  Staff 


Biotechnologist,  Biological  Assessment 
and  Support  Staff.  Biotechnology  Permit 
Unit,  AJiimal  and  Plant  Health 
Inspection  Service,  U.S.  Department  of 
Agriculture,  Room  813.  Federal  Buildihg. 
6505  Belcrest  Road.  Hyattsville.  MD 
20782.  (301)  438-8281.  For  copies  of  the 
environmental  assessment  call  Ms. 
Mary  Petrie  at  Area  Code  (301)  436- 
7750.  or  write  her  at  this  same  address. 
The  environmental  assessment  should 
be  requested  under  accession  number 
88-054-01. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  June  16, 1987.  the  Animal  and 
Plant  Health  Inspection  Service  (APHIS) 
published  a  final  rule  in  the  Federal 
Register  (52  FR  22892-22915)  which 
established  a  new  Part  340  in  Title  7  of 
the  Code  of  Federal  Regulations  (7  CFR 
Part  340)  entitled.  "Introduction  of 
Organisms  and  Products  Altered  or 
Produced  Through  Genetic  Engineering 
Which  Are  Plant  Pests  or  Which  There 
Is  Reason  to  Believe  Are  Plant  Pests" 
(hereinafter  "the  rule").  The  rule 
regulates  the  introduction  (importation, 
interstate  movement,  and  release  into 
the  environment)  of  genetically 
engineered  organisms  and  products 
which  are  plant  pests  or  which  there  is 
reason  to  believe  are  plant  pests 
(regulated  articles).  The  rule  sets  forth 
procedures  for  obtaining  a  permit  for  the 
release  into  the  environment  of  a 
regulated  article  and  for  obtaining 
limited  permits  for  the  importation  or 
interstate  movement  of  a  regulated 
article.  A  permit  must  be  obtained 
before  a  regulated  article  can  be 
introduced  in  the  United  States. 

APHIS  has  stated  that  it  would 
prepare  environmental  assessments  and. 
where  necessary,  environmental  impact 
statements  prior  to  issuing  a  permit  for 
the  release  into  the  environment  of  a 
regulated  article  (see  52  FR  22906). 

The  Sandoz  Crop  Protection 
Corporation  of  Des  Plaines,  Illinois,  has 
submitted  an  application  for  a  permit  for 
release  into  the  environment  of 
genetically  engineered  tobacco  plants 
that  are  designed  to  be  tolerant  to 
sulfonylurea  herbicides.  In  the  course  of 
reviewing  the  permit  application.  APHIS 
assessed  the  impact  of  die  environment 
of  releasing  the  tobacco  plants  under  the 
conditions  described  in  the  Sandoz 
application.  APHIS  concluded  that  the 
field  testing  will  not  present  a  risk  of 


plant  pest  introduction  or  dissemination 
and  will  also  not  have  any  significant 
impact  on  the  quality  of  the  human 
environment. 

The  environment  assessment  and 
finding  of  no  significant  impact  which  is 
based  on  data  submitted  by  the  Sandoz 
Crop  Protection  Corporation,  as  well  as 
a  review  of  other  relevant  literature, 
provides  the  public  with  documentation 
of  APHIS'  review  and  analysis  of  the 
environmental  impacts  associated  with 
conducting  the  field  testing. 

The  facts  supporting  APHIS'  finding  of 
no  significant  impact  are  sununarized 
below  and  are  contained  in  the 
environmental  assessment 

1.  A  gene  which  has  the  effect  of 
making  tobacco  plants  tolerant  to  the 
effect  of  sulfonylurea  herbicides  has 
been  inserted  into  a  tobacco 
chromosome.  In  nattue.  the  genetic 
material  contained  in  a  chromosome  can 
only  be  transferred  to  another  sexually 
compatible  plant  by  cross-pollination.  In 
this  field  test  the  introduced  gene 
cannot  spread  to  any  other  sexually 
compatible  plant  by  cross-pollination  for 
the  following  reasons:  (1)  No  pollen  will 
be  produced  because  upon  initiation  of 
flowering  the  panicle  (sexual  parts)  of 
each  plant  will  be  removed;  and  (2)  the 
field  test  plot  is  located  at  a  sufficient 
distance  fiiim  any  sexually  compatible 
plant  with  which  these  experimental 
tobacco  plants  could  successful  cross- 
pollinate. 

2.  Neither  the  acetolactate  synthase 
(ALS)  gene  itself,  nor  its  derived  gene 
product  confers  on  toacco  any  plant  pest 
characteristic.  Traits  such  as  weediness 
are  polygenic  and  cannot  be  conferred 
by  addbig  a  single  herbicide  tolerance 
gene.  The  experimental  tobacco  plants 
remain  sensitive  to  a  wide  range  of 
other  herbicides  which  could  be  used  to 
kill  these  plants. 

3.  The  tobacco  variety  from  which  the 
ALS  gene  was  obtained  is  not  a  plant 
pest 

4.  The  ALS  gene  does  not  provide  the 
genetically  engineered  tobacco  plants 
with  any  measurable  selective 
advantage  over  nongenetically 
engineered  tobacco  plants  in  their 
ability  to  be  disseminated  or  to  become 
established  in  the  environment. 

5.  The  vector  used  to  transfer  the  ALS 
gene  into  a  tobacco  chromosome  has 
been  evaluated  for  its  use  in  this 
experiment  The  vector,  although 
derived  from  an  original  wild-type  Ti 


20664 


Federal  Register  /  Vol.  53,  No.  108  /  Monday.  June  6.  1988  /  Notices 


plasmid  with  known  plant  pathogenic 
potential,  has  been  disarmed;  that  is, 
phytohonnone  genes  which  are 
necessary  to  confer  fiant  pathogenic 
traits  have  been  removed  from  the 
vector.  The  vector  has  been  tested  and 
shown  to  be  not  pathogenic  to  any 
susceptible  plant 

6.  The  vector  agent,  the 
phytopathogenic  bacterium  which  was 
used  to  deliver  the  vector  oicoding  the 
ALS  gene  into  a  tobacco  plant  cell,  has 
been  demonstrated  by  in  vitro  and  in 
vivo  assays  to  be  eliminated  and  no 
longer  associated  with  any  genetically 
engineered  tobacco  plant  or  seed. 

7.  Horizontal  movement  by  infectious 
transfer  or  transposition  of  any  of  the 
introduced  genes  or  DNA  sequences  is 
not  known  to  be  possible.  The  vector 
acts  by  delivering  the  gene  to  the 
tobacco  genome  where  it  is  stably 
inserted  into  the  tobacco  chromosomal 
DNA.  The  vector  cannot  replicate 
independently  of  its  vector  agent  and 
does  not  survive  alone  in  any  plant.  No 
mechanism  of  horizontal  movement  is 
known  to  exist  in  nature  to  move  an 
inserted  gene  &om  a  chromosome  of  a 
genetically  engineered  plant  to  any 
other  organism. 

8.  Sulfonylurea  herbicides  are  a  new 
class  of  herbicides  noted  for  their  high 
herbicidal  activity  at  very  low  use  rates, 
excellent  crop  selectivity,  and  low 
mammalian  toxicity. 

9.  The  size  of  the  enclosed  field  test 
plot  is  small  (no  more  than  35,665  square 
feet).  The  plot  is  located  on  a  private 
research  farm  and  will  have  good 
security.  The  experimental  plot  is 
located  away  from  any  major  village  or 
road.  I 

The  environmental  assessment  and 
finding  of  no  significant  impact  has  been 
prepared  in  accordance  with  (1)  the 
National  Enviroimiental  PoUcy  Act  of 
1969  (NEPA)  (42  U.S.C.  4321  et  aeqi);  (2) 
Regidations  of  the  Council  on 
Environmental  Quality  for  Implementing 
the  Procedural  Provisions  of  NEPA  (Title 
4a  Code  of  Federal  Regulations  (CFR) 
Parts  1500-1506);  (3)  U^A  Regulations 
Implementing  NEPA  (7  CFR  Part  lb); 
and  (4)  APHIS  Guidelines  Implementing 
NEPA  (44  FR  50361-50384  and  44  FR 
51272-51274). 

Done  at  Washington,  DC  this  31at  day  of 
May.  1968. 
Larry  B.  Slafla, 

Acting  Adimnistrator.  Animal  and  Plant 

Heahh  IitMpection  Service. 

[FR  Doc.  88-12880  Filed  8-3-88;  8:45  aai] 
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[Docket  Na  86-062] 


Availability  of  Environmental 
Assessment  and  Finding  of  No 
SIgiyflcant  ImfMCt  Relative  To 
leeuanoe  of  a  PennH  to  FMd  Teel 
Genetically  Engineered  Tomato  Plants 

AOENCV:  Animal  and  Plant.  Health 

Inspection  Service,  USDA. 

Acnow:  Notice. 

summary:  This  document  provides 
notice  that  an  environmental 
assessment  and  finding  of  no  significant 
impact  have  been  prepared  by  die 
Animal  and  Plant  Health  Inspection 
Service  relative  to  the  issuance  of  a 
permit  to  die  Monsanto  Agricultural 
Company  to  allow  the  field  testing  in  the 
State  of  California  of  geneticaUy 
engineered  tomato  plants,  designed  to 
be  tolerant  to  the  herbicide  glyphosate. 
The  assessment  provides  a  basis  for  the 
conclusion  that  die  field  testing  of  these 
genetically  engineered  tomato  plants 
does  not  present  a  risk  of  plant  pest 
introduction  or  dissemination  and  also 
will  not  have  any  significant  impact  on 
the  quality  of  the  human  environment. 
Based  upon  this  finding  of  no  significant 
impact,  the  Animal  and  Plant  Health 
Inspection  Service  has  determined  that 
an  environmental  impact  statement 
need  not  be  prepared. 
ADOiiESS:  Copies  of  the  environmental 
assessment  and  finding  of  no  significant 
impact  are  avaUable  for  public 
inspection  at  the  Biotechnology  and 
Environmental  Coordination  Staff, 
Animal  and  Plant  Health  Inspection 
Service,  U.S.  Department  of  Agriculture, 
Room  406,  Federal  Building,  6505 
Belcrest  Road.  Hyattsville,  MD  20782. 
FOfi  niRTHm  mnmmKnom  contact: 
Dr.  James  L  White,  Staff 
Biotecfanologist,  Biological  Assessment 
and  Siqjport  Staff,  Biotechnology  Permit 
Unit,  Animal  and  Plant  Health 
Inspection  Service,  U.S.  Department  of 
Agriculture.  Room  813  Federal  Building, 
6505  Belcrest  Road.  Hyattsville.  MD 
20782,  (301)  436-7760.  For  copies  of  die 
environmental  assessment  call  Ms. 
Mary  Petrie  at  Area  Code  (301)  436- 
7750,  or  write  her  at  this  same  address. 
The  envinmrnental  assessment  should 
be  requested  under  accession  number 
88-011-01. 
SUPPLmCNTAIIV  irOWMATIOM: 

Backgroond 

On  June  16. 1987.  the  Animal  and 
Mant  HealUi  Inspection  Service  (AWIS) 
published  a  final  rule  in  the  Federal 
Regular  (52  FR  228002-22915)  which 
established  a  new  Part  340  in  Tide  7  of 
die  Code  of  Federal  Regulations  (7  CFR 
Part  340)  entiUed.  "Introduction  of 


Organisms  and  Products  Altered  or 
Produced  Through  Genetic  Engineering 
Which  Are  Plant  Pests  or  Which  There 
Is  Reason  to  Believe  Are  Plant  Pests" 
(hereinafter  "the  rule").  The  rule 
regulates  the  introduction  (importation, 
interstate  movement,  and  release  into 
the  environment)  of  genetically 
engineered  organinns  and  products 
which  are  plant  pests  or  which  there  is 
reason  to  believe  are  plant  pests 
(regulated  articles).  The  rule  sets  forth 
procedures  for  obtaining  a  permit  for  the 
release  into  the  environment  of  a 
regulated  article  and  for  obtaining 
limited  permits  for  the  importation  or 
interstate  movement  of  a  regulated 
article.  A  permit  must  be  obtained 
before  a  regulated  article  can  be 
introduced  in  the  United  States. 

APHIS  has  stated  that  it  would 
prepare  environmental  assessments  and. 
where  necessary,  environmental  impact 
statements  prior  to  issuing  a  permit  for 
the  release  into  the  environment  of  a 
regulated  article  (see  52  FR  22906). 

The  Monsanto  Agricultural  Company 
of  St.  Louis.  Missouri,  has  submitted  an 
application  for  a  permit  tat  release  into 
the  environment  of  genetically 
engineered  tomato  plants  that  are 
designed  to  be  tolerant  to  the  herbicide 
glyphosate.  In  the  course  of  reviewing 
the  permit  applicatipa  APHIS  assessed 
the  impact  to  the  environment  of 
releasing  the  tomato  plants  under  the 
conditions  described  in  the  Monsanto 
applicatioiL  APHIS  concluded  that  die 
field  testing  will  not  present  a  risk  of 
plant  pest  introduction  or  dissemination 
and  will  also  not  have  any  significant 
impact  on  the  quality  of  the  human 
environmenL 

The  environmental  assessment  and 
finding  of  no  significant  impact  which  is 
based  on  data  submitted  by  the 
Monsanto  Agricultural  Company,  as 
well  as  a  review  of  other  relevant 
literature,  provides  the  public  with 
documentation  of  APHIS'  review  and 
analysis  of  the  environmental  impacts 
associated  with  conducting  the  field 
testing. 

The  facts  supporting  APHIS'  finding  of 
no  significant  fanpact  are  summarized 
below  and  are  contaiaed  in  die 
environmental  assessment 

1.  A  gene  for  herbicide  tolerance  has 
been  inserted  ints  a  tomato 
chromosome.  In  natun,  chromosomal 
genetic  material  can  only  be  transferred 
to  other  sexudly  compatible  plants  by 
cross-pollination.  In  this  field  test  the 
introduced  genes  cannot  spread  to  other 
plants  by  cross-pollination  because  the 
field  test  plot  is  located  at  a  sufficient 
distance  from  any  sexually  compatible 
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plants  with  which  the  engineered  plants 
might  cross-pollinate. 

2.  Neither  the  herbicide  tolerance  gene 
itself,  nor  its  gene  product  confers  on 
tomato  any  plant  pest  characteristics. 

3.  The  plant  fiom  which  the  herbicide 
tolerance  gene  was  isolated  is  not  a 
plant  pest. 

4.  The  herbicide  tolerance  gene  does 
not  provide  the  transformed  tomato 
plants  with  any  measurable  selective 
advantage  over  nonfransformed  tomato 
in  the  ability  to  be  disseminated  or  to 
become  established  in  the  environment. 

5.  The  vector  used  to  transfer  the 
herbicide  tolerance  gene  to  tomato 
plants  has  been  evaluated  for  its  use  in 
this  specific  experiment  and  does  not 
pose  a  plant  pest  risk  in  this  experiment. 
The  vector,  although  derived  from  a 
DNA  sequence  with  known  plant  pest 
potential,  has  been  disarmed;  that  is, 
genes  that  a^  necessary  for  producing 
plant  disease  has  been  removed  from 
the  vector.  The  vector  has  been  tested 
and  shown  to  be  nonpathogenic  to 
susceptible  plants.  ' 

6.  The  vector  agent  the  bacterium  that 
was  used  to  deliver  the  vector  DNA  and 
the  herbicide  tolerance  gene  into  the 
plant  cells,  has  been  shown  to  be 
eliminated  and  no  longer  associated 
with  the  transformed  tomato  plants. 

7.  Horizontal  movement  of  the 
introduced  gene  is  not  possible.  The 
vector  acts  by  delivering  and  inserting 
the  gene  into  the  plant  genome  (i.e., 
chromosomal  DNA).  The  vector  does  not 
survive  in  the  transformed  plants.  No 
horizontal  movement  mechanism  is 
known  to  exist  in  nature  to  move  an 
inserted  gene  from  a  chromosome  of  a 
transformed  plant  to  any  other 
organism. 

8.  Glyphosate  is  one  of  the  new 
herbicides  that  is  rapidly  degraded  in 
the  environment.  It  has  been  shown  to 
be  less  toxic  to  animals  than  many 
herbicides  commonly  used. 

9.  The  size  of  the  field  test  plot  is  very 
small  (70  feet  wide  by  320  feet  long)  and 
is  physically  isolated  from  many  species 
of  wild  plants  and  animals  by  a 
surrounding  area  of  cultivated  land.  The 
environmental  assessment  and  finding 
of  no  significant  impact  has  been 
prepared  in  accordance  with  (1)  The 
National  Environmental  Policy  Act  of 
1969  (NEPA)  (42  U.S.C.  4321  et  seq.);  (2) 
Regulations  of  the  Council  on 
Environmental  Quality  for  Implementing 
the  Procedural  Provisions  of  NEPA  (Title 
40,  Code  of  Federal  Regulations  (CFR) 
Parts  1500-1508);  (3)  USDA  regulations 
implementing  NEPA  (7  CFR  Part  lb); 
and  (4)  APHIS  guidelines  implementing 
NEPA  (44  FR  50381-50384  and  44  FR 
51272-51274). 


Done  at  Washington.  DC,  this  31st  day  of 
May.  1988. 

Lairy  B.  Slagle, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 

[FR  Doc.  88-12687  Filed  6-3-88;  8:45  am] 
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[Docket  No.  86-075] 

AvallabHIty  of  Environmental 
Assessment  and  nnding  of  No 
Signflcant  Impact  Relative  To  Issuance 
of  a  Permit  to  Field  Test  Genetically 
Engineered  Tomato  Plants 

agency:  Animal  and  Plant  HealUi 
Inspection  Service,  USDA. 
action:  Notice. 

summary:  This  document  provides 
notice  that  an  environmental 
assessment  and  finding  of  no  significant 
impact  have  been  prepared  by  the 
Animal  and  Plant  Health  Inspection 
Service  relative  to  the  issuance  of  a 
permit  to  the  Monsanto  Agricultural 
Company  to  allow  the  field  testing  in  the 
State  of  Illinois  of  genetically 
engineered  tomato  plants,  modified  to 
be  tolerant  to  tobacco  mosaic  virus.  The 
assessment  provides  a  basis  for  the 
conclusion  that  the  field  testing  of  these 
genetically  engineered  tomato  plants 
does  not  present  a  risk  of  plant  pest 
introduction  or  dissemination  and  also 
will  not  have  any  significant  impact  on 
the  quality  of  the  human  environment. 
Based  upon  this  finding  of  no  significant 
impact  the  Animal  and  Plant  Healdi 
Inspection  Service  has  determined  that 
an  environmental  impact  statement 
need  not  be  prepared. 

address:  Copies  of  the  environmental 
assessment  and  finding  of  no  significant 
impact  are  available  for  public 
inspection  at  the  Biotechnology  and 
Environmental  Coordination  Staff, 
Animal  and  Plant  Health  Inspection 
Service,  U.S.  Department  of  Agriculture, 
Room  406,  Federal  Building.  6505 
Belcrest  Road,  Hyattsville,  MD  20782. 

FOR  FURTHER  INFORMATION  CONTACT 

Dr.  Quentin  B.  Kubicek,  Staff 
Biotechnologist,  Biological  Assessment 
and  Support  Staff,  Biotechnology  Permit 
Unit  Animal  and  Plant  Health 
Inspection  Service,  U.S.  Department  of 
Agriculture,  Room  813,  Federal  Building. 
6505  Belcrest  Road,  Hyattsville,  MD 
20782,  (301)  436-8281.  For  copies  of  die 
environmental  assessment  call  Ms. 
Mary  Petrie  at  Area  Code  (301)  436- 
7472,  or  write  her  at  this  same  address. 
The  environmental  assessment  should 
be  requested  under  accession  number 
88-041-01. 


SUPPLEMENTARY  INFORMATION: 

Background 

On  June  16, 1987,  the  Animal  and 
Plant  Health  Inspection  Service  (APHIS) 
published  a  final  rule  in  the  Federal 
Register  (52  FR  22892-22915)  which 
established  a  new  Part  340  in  Tide  7  of 
the  Code  of  Federal  Regulations  (7  CFR 
Part  340)  entided,  "Introduction  of 
Organisms  and  Products  Altered  or 
Produced  Through  Genetic  Engineering 
Which  Are  Plant  Pests  or  Which  There 
Is  Reason  to  BeUeve  Are  Plant  Pests" 
(hereinafter  "the  rule").  The  rule 
regulates  the  introduction  (importation, 
interstate  movement  and  release  into 
the  environment)  of  genetically 
engineered  organisms  and  products 
which  are  plant  pests  or  which  there  is 
reason  to  believe  are  plant  pests 
(regulated  articles).  The  rules  set  forth 
procedures  for  obtaining  a  permit  for  the 
release  into  the  environment  of  a 
regulated  article  and  for  obtaining 
limited  permits  for  the  importation  of 
interstate  movement  of  a  regulated 
article.  A  permit  must  be  obtained 
before  a  regulated  article  can  be 
introduced  in  the  United  States. 

Amis  has  stated  that  it  would 
prepare  environmental  assessments  and. 
where  necessary,  environmental  impact 
statements  prior  to  issuing  a  permit  for 
the  release  into  the  environment  of  a 
regulated  article  (see  52  FR  22906). 

The  Monsanto  Agricultural  Company 
of  St  Louis,  Missouri,  has  submitted  an 
application  for  a  permit  for  release  into 
the  environment  of  genetically 
engineered  tomato  plants  that  are 
designed  to  be  tolerant  to  tobacco 
mosaic  virus.  In  the  course  of  reviewing 
the  permit  applications,  APHIS  assessed 
the  impact  to  the  environment  of 
releasing  the  tomato  plants  under  the 
conditions  described  in  the  Monsanto 
application.  APHIS  concluded  that  the 
field  testing  will  not  present  a  risk  of 
plant  pest  introduction  or  dissemination 
and  will  also  not  have  any  significant 
impact  on  the  quality  of  the  human 
environment. 

The  environmental  assessment  and 
finding  of  no  significant  impact  which  is 
based  on  data  submitted  by  the 
Monsanto  Agricultural  Company,  as 
well  as  a  review  of  other  relevant 
liter^re,  provides  the  public  with 
documentation  of  APHIS'  review  and 
analysis  of  the  environmental  impacts 
associated  with  conducting  the  field 
testing. 

The  facts  supporting  APHIS'  finding  of 
no  significant  impact  are  summarized 
below  and  are  contained  in  the 
environmental  assessment. 

1.  A  gene  encoding  the  tobacco 
mosaic  virus  coat  (capsid)  protein  has 
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been  inserted  into  a  tomato  | 

chromosome.  In  nature,  the  genetic 
material  contained  in  a  plant 
chromosome  can  only  be  transferred  to 
another  sexually  compatible  plant  via 
cross-pollination.  In  this  field  test  trial 
the  inserted  gene  is  unlikely  to  spread  to 
any  other  plant  by  cross-pollination, 
because  the  field  test  plot  is  located  at  a 
sufficient  distance  from  any  sexually 
compatible  plant  with  which  the 
genetically  engineered  tomato  plants 
could  cross-pollinate. 

2.  Tobacco  mosaic  virus  is  a  plant 
pathogen;  however,  neither  the  tobacco 
mosaic  virus  coat  (capsid)  protein  gene 
itself,  nor  the  derived  gene  product 
confers  on  tomato  any  plant  pathogenic 
characteristic. 

3.  The  plasmid  vector  used  to  transfer 
the  tobacco  mosaic  virus  coat  (ca^fsid) 
protein  gene  into  a  tomato  chromosome 
has  been  evaluated  for  its  use  in  this 
experiment  The  plasmid  vector, 
although  derived  from  an  original  wild- 
type  Ti  plasmid  with  known  plant 
pathogenic  potential,  has  been 
disarmed:  that  is,  phytohormone  genes 
which  are  necessary  to  confer  plant 
pathogenic  traits  have  been  removed 
from  the  plasmid  vector.  The  plasmid 
vector  has  been  tested  and  shown  to  be 
not  pathogenic  to  any  susceptible  plant. 

4.  The  vector  agent,  the 
phytopathogenic  bacterium  that  was 
used  to  deliver  the  plasmid  vector 
encoding  the  tobacco  mosaic  virus  coat 
(capsid]  protein  gene  into  a  tomato  plant 
cell,  has  been  demonstrated  by  in  ritro 
and  ID  vivo  assays  to  be  eliminated  and 
no  longer  associated  with  any 
transformed  tomato  plant  or  seed. 

5.  Horizontal  movement  by  infectious 
transfer  or  transposition  of  any  of  the 
introduced  genes  or  DNA  sequences  to 
another  organism  is  not  known  to  be 
possible.  The  plasmid  vector  acts  by 
delivering  the  gene  to  the  tomato 
genmne  where  it  is  stably  inserted  into 
the  tomato  chromosomal  DNA.  The 
plasmid  vector  cannot  replicate 
independently  of  its  vector  agent  and 
does  not  survive  alone  in  any  plant.  No 
mechanism  of  horizontal  movement  is 
known  to  exist  in  nature  to  move  an 
inserted  gene  from  a  chromosome  of  a 
transformed  plant  to  any  other 
organism. 

6.  The  size  of  the  field  test  plot  is 
approximately  0.85  acre  and  will  be 
located  on  a  private  farm.  Monsanto  has 
taken  precauti<»u  to  provide  for  the 
identity  and  physical  security  of  the 
field  plot.  The  experimental  field  is 
located  away  from  any  major  road  or 
town. 

The  environmental  assessment  and 
finding  of  no  significant  impact  has  been 
prepared  in  accordance  with  (1)  The 


National  Environmental  Policy  Act  of 
1969  (NEPA)  (42  U.S.C.  4321  et  seq.\,  (2) 
Regulations  of  the  Council  on 
Environmental  Quality  for  Implementing 
the  Procedural  Provisions  of  NEPA  (Title 
40,  Code  of  Federal  Regulations  (CFR) 
Parts  1500-1508):  (3)  USDA  Regulations 
Implementing  NEPA  (7  CFR  Part  lb): 
and  (4)  APHIS  Guidelines  Implementing 
NEPA  (44  FR  50381-50364  and  44  FR 
51272-51274). 

Done  at  Washington.  DC  ftis  31st  day  of 
May,  1988. 
Lany  B.  Sfagie, 

Acting  Administrator.  Animal  and  Mont 

Health  Inspection  Service. 

[FR  Doa  88-12690  Filed  6-3-88;  8:45  am] 


[Dockst  No.  88-083] 

Receipt  of  Permit  Application  (or 
Releaae  Into  the  Environment  of 
GenettcaNy  Engineered  Organieme 

agency:  Animal  and  Plant  Health 

Inspection  Service,  USDA. 

action:  Notice. 

summary:  This  doomient  advises  the 
public  that  three  permit  applications  for 
release  into  the  environment  of  various 
genetically  engineered  organisms  are 
being  reviewed  by  the  Animal  and  Plant 
Health  Inspection  Service.  The 
applications  have  been  submitted  in 
accordance  with  the  regulations  in  7 
CFR  Part  340  which  regulate  the 
introduction  of  certain  genetically 
engineered  organisms  and  products. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Petrie,  Docmnent  Control  Officer. 
Biological  Assessment  and  Support 
Staff,  Biotechnology  Permit  Unit.  Animal 
and  Plant  Health  Inspection  Service. 
U.S.  Department  of  Agriculture,  Room 
634,  Federal  Building.  6505  Belcrest 
Road.  Hyattsville.  1^  20782.  (301)  436- 
7472. 

SUPPinRNTARY  MFORMATION:  The 
regulations  \n  7  CFR  Part  340, 
"Introduction  of  Organisms  and 
Products  Alteisd  or  Produced  Through 
Genetic  Engineering  Which  Are  Plant 
Pests  or  >Aniich  There  is  Reason  to 
Believe  are  Plant  Pests."  require  a 
person  to  obtain  a  permit  {aior  to 
introducing  (importing,  moving 
interstate,  or  releasing  into  the 
environment)  in  the  United  States, 
certain  genetically  engineered 
organisms  and  products  which  are 
deemed  "regulated  articles."  The 
regulations  set  forth  procedures  for 
obtaining  a  permit  for  the  release  into 
the  environment  of  a  regulated  article, 
and  for  obtaining  limited  permits  for  the 


importation  of  interstate  movement  of  a 
regulated  article. 

Pursuant  to  these  regulations,  APHIS 
has  received  the  following  permit 
applications  for  release  into  the 
environment,  which  are  being  reviewed 
by  the  Agency: 


ACOHH>n 

No. 

DM 
rac0iv6d 

OganiMn  and  fWd  ts« 
location 

88-027-03 
88-091-01 
88-092-01 

1-27-88' 

3-31-88 

4-1-88 

GenrtJcOy  •nginMred  to- 
bacco containing  mariner 
QsnaSi  KMva. 

GanaScNhf  •nglnwifd  to- 
bacco containing  chitirv 
asa  genet,  Delaware. 

QenMeaSy  engineered  to- 
nwtoee  tor  aultonykraa 
herbicide  reaietanoe, 
Detaerare. 

>  This  epplcaBon  was  not  deemed  to  be  complete 
until  March  30. 1968. 

Done  at  Washingtoa  DC,  this  31it  day  of 
May  1988. 
Lairy  B.  Slagie, 

Acting  Adminstrator,  Animal  and  Plant 

Health  Inspection  Service. 

(FR  Doc.  88-12688  Filed  6-3-88;  8:45  am] 

SNJJMO  COOC  S4ie-«4-M 


[Dodcat  No.  88-088] 

Qenerai  Conference  Committee  of  the 
Nationai  Poultryimproveffient  Plan; 
Meeting 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

action:  Notice  of  meeting. 

summary:  We  are  giving  notice  of  a 
meeting  of  the  General  Conference 
Committee  of  the  National  Poultry 
Improvement  Plan. 

PLACE.  DATES,  AND  TIME  or  MEETWiO: 
The  meeting  will  be  held  at  the  Sonesta 
Hotel  Portland,  157  Hi^  Street, 
Portland,  Maine  04101,  on  June  20, 1988, 
bom  9  a.m.  to  noon;  June  21  and  22, 1988, 
from  9  a  jn.  to  5  pjn.;  and  )une  23, 1988, 
from  9  ajn.  to  2  pjn. 

FOR  FURTHER  MFORMATION  CONTACT: 
Dr.  Irvin  L  Peterson,  Senior 
Coordinator,  National  Poultry 
Improvement  Plan.  VS.  APHIS,  USDA. 
Room  848,  Federal  Building,  6505 
Belcrest  Road,  Hyattsville.  MD  20782. 
(301)43»-€140. 

SUPFtEMENTARY  INFORMATION:  The 

General  Conference  Committee  of  the 
National  Poultry  Improvement  Plan 
(Committee)  makes  recommendations  to 
the  Department  concerning  the  poultry 
industry  and  the  poultry  improvement 
regulations  contained  in  9  CFR  Parts  145 
and  147. 
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The  Conunittee's  sessitHis  on  Jane  21, 
22.  and  23, 1988,  will  include  delegates 
to  the  upcoraii^  Biennial  Conference  of 
the  National  Poultry  Improvement  Plan. 
These  delegates  represent  state  officials 
and  members  of  the  potdtry  industry 
fiom  the  47  states  cooperating  in  the 
National  Poultry  Improvement  Plan.  In 
preparation  for  the  Biennial  Conference, 
the  Committee  will  develop 
recommendstions  to  be  considered  by 
the  voting  delegates  during  the  Biennial 
Conference. 

Tentative  topics  to  be  discussed  by 

1.  Inspecting  flocks  according  to  need, 
instead  of  inspecting  a  specified 
percentage  (rf  flocks. 

2.  Lowering  the  minimum  testing  age 
of  poultry  to  allow  flocks  to  be  marketed 
sooner. 

3.  Strengtfaenmg  the  "U.S,  Sanitatimi 
Monitored"  program  to  reduce 
fbodbome  diseases. 

4.  Clarifying  the  time  period  during 
which  a  state  must  detect  on  pollorum 
infections  in  order  to  qualify  iot  a 
certain  state  classification. 

5.  Developing  a  new  program  for 
turkeys  to  redace  salmonella 
contamination. 

6.  Improving  procedures  to  determine 
the  Mycoplasma  status  of  breeding 
flocks. 

The  meeting  will  be  open  to  the 
public.  Those  interested  in  expressing 
tiieir  views  concerning  the  above  topics 
or  other  aspects  of  the  National  Poultry 
improvement  Plan  should  send  their 
written  comments  to  Dr.  Irvin  L 
Peterson  at  the  address  bsted  in  this 
document,  or  present  them  at  the  time  of 
the  meeting.  Please  refer  to  Docket 
Number  88-088  when  submitting  your 
comments. 

Written  comments  received  by  Dr. 
Peterson  may  be  inspected  in  Room  848 
of  the  Federal  Building  between  8  ajn. 
and  4:30  p.m.,  Monday  through  Friday, 
except  holidays. 

This  notice  is  givoi  in  compliance 
with  the  Federal  Advisory  Committee 
Act  (Pub.  L.  92-463). 

Done  in  Washington.  DC,  this  1st  day  of 

June,  igsa 

Lany  B.  Slagla. 

Acting  Admim'ttrator,  Animal  and  Plant 

Health  Inspection  Service. 

[FR  Doc.  88-12685  Piled  6-3-88;  8:45  am] 

■MJNO  COOK  MtO  l<  a 


[Docket  No.  88-021] 

Advleory  Committee  on  Foreign 
Animal  and  Poultry  Dieeaeer,  Meetina 

aoency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 


ACTION:  Notice  of  meeting  of  the 
Secretarjr's  Advisory  Committee  on 
Foreign  Animal  and  Poultry  Diseases. 


r.  We  are  giving  notice  of  a 
meeting  of  the  Secretary's  Advisory 
Committee  on  Foreign  Animal  and 
Poultry  Diseases  (Committee}. 

PLACE,  DATES,  AND  TIME  OF  MEETINQC 
The  meeting  will  be  held  in  Room  107-A 
of  the  AdministratioB  Bailding.  12th 
Street  and  Jefferson  Drive  SW., 
Washington.  DC  20090-6484.  from  8.-15 
ajB.  until  4:45  p jn.  on  Jime  15, 1988,  and 
from  8:15  a.m.  until  noon  on  June  16, 
1986. 

POR  FURTHER  INFORMATION  CONTACT: 
Dr.  M.A.  Mixson,  Chief  Staff 
Veterinarian.  VS,  APHIS,  USDA,  Room 
747,  Federal  Building,  6505  Belcrest 
Road.  HyatUville,  MD  20782,  (301)  436- 
8073. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  Secretary's  Advisory 
Committee  on  Foreign  Animal  and 
Poultry  Diseases  (Committee)  is  to 
advise  the  Secretary  of  Agriculture  of 
means  to  suppress,  control,  or  eradicate 
an  outbreak  of  foot-and-mouth  disease, 
OP  odier'destructive  f(H«i^  animal  or 
poultry  disease,  in  the  event  these 
diseases  should  enter  the  United  States. 
The  Conunittee  also  advises  the 
Secretary  of  Agriculture  of  means  to 
prevent  these  diseases. 

The  meeting  will  be  open  to  the 
public.  Anyone  who  wants  to  file  a 
written  statement  with  the  Committee 
about  meeting  topics  may  do  so  either  at 
the  time  of  the  meeting,  or  before  the 
meeting,  by  sending  the  statement  to  Dr. 
MJ\.  Mixson  at  the  above  address. 

Dated:  May  31. 1988. 
LanylLSlagiB. 

Acting  Administrator,  Animal  and  Plant 

Healdi  Inspection  Service. 

[FR  Doc.  86-12686  Piled  6-3-88;  8:45  am] 

BNiJNO  COOE  3410-34-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

Land  and  Heaource  Management 
Planning 

agency:  Forest  Service,  USDA  and 
Bureau  of  Lead  Management,  Interior. 
ACTION:  Joint  Notification  of  Land  and 
Resource  Management  Planning 
Schedules. 

summary:  Land  and  resource 
management  plans  of  the  Forest  Service 


and  the  Bureau  of  Land  Management 
frequenUy  cover  adjoining  areas  which 
share  common  resource  issues  and 
management  concerns  requiring 
continuous  and  close  interageacy 
coordination.  Therefore,  the  USDA 
Forest  Service  and  the  USDI  Bureau  of 
Land  Management  have  again  elected  to 
jointiy  announce  land  management 
planning  schedules  for  lands  which  each 
agency  administers.  The  puipose  of 
publishing  joint  planning  schedules  is  to 
provide  agencies  and  the  public  with  the 
opportunity  to  study  the  relationships 
between  the  agencies'  current  and 
projected  planning  activities. 

"The  Forest  Service  and  the  Bureau  of 
Land  Management's  planning  systems 
are  authorized  and  administered  under 
different  laws  and  regulations. 
Consequentiy.  this  notice  is  organized 
into  two  parts  (Part  A-^orest  Service 
and  Part  B— Bureau  of  Land 
Management). 

Comments  on  the  schedules  should  be 
directed  to  the  appropriate  agency  (see 
ADDRESS,  Part  A  and  Part  B. 

Part  A— Forest  Service 

The  National  Forest  Management  Act 
of  1976  directed  the  Secretary  of 
Agriculture  to  attempt  to  complete  land 
and  resource  management  plans  for 
each  "administrative  unit"  (e.g.. 
National  Forest)  of  the  National  Forest 
System  by  September  30. 1985. 
Regulations  to  guide  this  effort  were 
initially  developed  in  1979  and  revised 
in  1982  at  the  direction  of  the 
Presidential  Task  Force  on  Regulatory 
Relief  (Vol.  47.  No.  190  of  the  Federal 
Register.  September  30. 1982). 
Additional  revision  to  the  rules  was 
necessary  to  respond  to  a  court  decision 
that  the  1979  Roadless  Area  Review  and 
Evaluation  (RARE  II)  enviromnental 
statement  and  associated  procedures 
were  inadequate  under  the  National 
Environmental  Policy  Act  (NEPA). 

The  NFMA  regulations  require 
integrated  planning  for  all  resources  of 
the  National  Forest  System — recreation, 
fish  and  wildife,  water,  timber,  range, 
and  wilderness.  The  rules  set  forth  a 
process  for  developing  and  revising  the 
land  and  resource  management  plans  as 
required  by  the  Forest  and  Rangeland 
Renewable  Resources  Planning  Act  of 
1974  (RPA).  as  amended  by  the  National 
Forest  Management  Act  of  1976 
(NFMA).  These  rules  require 
development  of  Regional  Guides  and 
Forest  fAana.  Each  plan  will  include  all 
management  planning  for  resources  and 
be  supported  by  an  environmental 
impact  statement. 

All  drafts  and  final  Regional  Guides 
and  Forest  plans  and  associated 
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environmental  impact  statement  have 
been  or  will  be  filed  with  the 
Environmental  Protection  Agency  and 
made  available  to  the  public  for     I 
comment. 


A  planning  schedule  is  included 
below  showing  the  fiscal  year  in  which 
draft  and  final  documents  have  been  or 
will  be  filed.  Also  given  are  the 
addresses  of  the  Forest  Service's  nine 


Regional  Offices  and  National  Forest 
headquarters  in  each  Region  for  which 
plans  are  to  be  prepared. 

Readers  interested  in  the  progress  and 
status  of  a  particular  Regional  Guide  or 
Forest  plan  should  contact  the 
appropriate  Regional  Forester  or  Forest 
Supervisor. 

DATC  Comments  on  the  schedule  will  be 
accepted  until  July  6, 198a 


AOORCSS:  Comments  should  be  sent  to: 
Chief,  Forest  Service,  USDA,  P.O.  Box 
96090,  Washington,  DC  20090-6090. 
MM  nmTHDI  WTOHMATIOW  CONTACT: 
Joyce  P.  Paricer,  Land  Management 
Planning,  P.O.  Box  96090,  Washington, 
DC  20090-6000,  (202)  447-6697. 

Dated:  May  28, 1988. 
George  M.  Laonaid, 

Associate  Chief. 


National  Forest  System  Field  Offices  and  Fiscal  Year  Fiunq  Dates  of  Regional  Guides  and  Forest  Plans  With 

Environmental  Protection  Agency 


Federal  BuMmg.  Mssoula.  Montana  59807... 

Regionel  G«jide 

ktaha 

Qearwater.^ _„__.. 

Idaho  Panhandto  (National  Forests.*  Coeur  D'Alene,  Kanikau.  St  Joe) . 

Nezperce 

Montana: 

Beavertiaail . 

Ritlflfi'fii;ii  ,, 


Custer.. 
Oooflodge.. 
Flaitie«J.. 
Gallatin. , 


Kootenai 

Lewis  and  Claik. 
Loio 


R-2  Rocky  Mountain  Region 

11177  w.  eiti  Ave..  Box  25127.  Lakewuod.  Colorado  8022S.. 

Regional  Guide 

Colorado: 

Arapaho-Roosevelt  ♦ 

Supplemertt.. 


Grand  Mesa.  Unconyahgre.  andGunniBon*- 
Supptonwnt ^,,.. 

Pike  and  San  Isabel _„„_. 

Rio  Grande „._. 

Routt ..„. 

San  Juan ___„ 

lnniimimn      ,,.,., ; 

White  River : 


Hebraska:  McKeivie  «... 
South  Dakota:  Black  Has„ 
Wyoming. 

Bighorn 

Supplement............ 

Medkano  Bow 


Shoshone.. 


R*3  Souttiwealeni  Region 


517  GoU  Ave..  SW..  AtMjquerque,  New  Mexjico  87102.. 

Regnnal  Guide » 

Arizona: 

Apache-Sitgreaves. ™,™™.. 

Coconino .* 

Coronado  , , , , 

Kaibab ™_ 

Ptescott , 

Tonlo.. 

New  Mexico: 

Carson 

Cibola „. 

Gila 


Headquarters  tocatkxi ' 


Orolino  83544 

Coeur  CAian*  83814.. 
GrangevMe  83530 .. 


DUton  59725. 

Hamilton  59840.. 
OHnga  50103.. 
Bune597D1..... 


Kampal  59801- 
Bozemon  50715.. 

Helena  50601 

Ubby  50923.. 
Great  FalB  504O3„ 
Missoula  59801 


Ft  CoKns  80521.. 


Delta  81416.. 


Puebto  81006 

MonleVMa8ll44 

Steamboat  Springs  80477.. 
Duwgo  81301 


Glenwood  Springs  81601 . 

Chadron  60337 „-. 

Custsr  57730 


Sheridan  82801.. 


82070.. 
Cody  82414.. 


SpringerviHe  85938.. 
FlagBtatf  86001 . 
Tucson  86702... 
WMtams  86046.. 
Presooll  86301 . . 
Phoenix  85034.. 


Uncoln.. 


Santa  Fe. 


324  2Sth  Street.  Ogden.  Utah  84401 . 
Regkxial  Gude 


Taoa  87571 

Afeuquerqua  87112. 

Silver  CMy  88061 

Alamogordo  86310.. 
Santa  Fe  87501 . 


Flecal  year  to  be 


DEIS 


1061 

■1965 

M966 

1985 

1965 

M965 

1965 

1965 

*ige4 

1965 
*1965 

1965 
■1964 
M965 


1961 


1962 


1963 

1988 

1982 

1983 

1983 

1962 

1988 

1963 

19dr 

1962 

1964 
1965 
1964 
1964 


1961 

1966 
1966 
1965 
1967 
1965 
1965 

1965 
1064 
1965 
1965 
1066 


1061 


FEIS» 


1063 

1067 
1087 
1967 

1966 
1087 
1087 
1087 
1086 
1067 
1086 
1067 
1966 
1966 


1963 

1964 
1065 
1063 
1969 
1965 
1965 
1964 
1963 
1080 
1064 
1065 
1063 

1085 
1085 
1086 
1866 


1063 

1067 
1067 
1066 
1066 
1067 
1085 

1066 
1965 
1966 
1966 
1987 
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National  FbREST  System  Field  Offices  and  Fiscal  Year  Filing  Dates  of  Regional  Guides  and  Forest  Plans  With 

Environmental  Protection  Agency— Continued 


Boise 

Caribou.. 
ChaMs.... 
Payette.. 
Salmon.. 


Sawtooth 

Targhee.. 


Supplement.. 

Nevada: 

Humbokfl 

Toiyabe 

Utah: 

Ashley 

Dbde 

FIMake 

Manti-LaSal...... 

Uinta 

SupplemenL. 


Wasatch<:ache«. 


Wyoming:  Bridger-Teton  * 

R-S  Pacifle  SouttaMSt 

630  Sansome  Street,  San  Fnndaco,  CaWomia  041 1 1 

Regional  Guide _ „^ 

Calitomia: 


^^nUWv9  •' 


Cteveland.. 
^dorado.... 

Myo 

Klamath..... 


Loe  Padres.. 
Mendodrto... 

Modoc 

Pkimas 


San  Bemardkio 

Sequoia 

Shasta-Trinity 

Sierra _ 

Six  Rivers „. 

Stanislaus-Calaveras,  Big  Tree  « 

Tahoe _ 

Lake  Tahoe  Basin  Management  Unit.. 


R-6  Pacific  Nbftliweal  Region 
310  SW  Pine  Street  P.O.  Box  3623.  Portland.  Oregon  97208.. 
Regk>nal  Guide 

Sopplementai  EIS _ 

Oregon:        " 

Deschutes 


Supplement.. 

Fremont __ 

Malheur 

Mt. 


Hood.. 


Supplement- 

Ochoco __ 

Rogue  River 

Siskiyou 

Skjslaw 

Supplemer«_ 

Umatilla 

Ueipqua.. 


Wallowa-Whitman. 
Sepplement 


1064 


Washington: 

CoMIe 

Gilford  Pirichot".!!!!!!"!!!! 
Mt  Baker-Snoquahnie  < 
Okanogan 

Supplement 

Olympic 

Supplement 

Wenatchee 


Headquarters  kx^ation ' 


Boise  83706 

Pocatelk)  83201 ... 

Chains  83226 . 

McCaN  83638  .„ 

Salmon  83467 

Twin  Falls  83301 .... 
St  Anthony  83445„ 


Elko  89801 .. 
Reno  89501.. 


Vernal  84078 

Cedv  City  84720.. 

RehfieW  84701 

Price  84501 

Provo  84601 


Salt  Lake  City  84136.. 
Jackson  83001 


91101... 
San  Diego  92186.. 

■**  '"       ACilA'V 

tn&oSnrWm  VOvOr  . 

Bishop  9351 4. 

Yreka  96097 

SusarrviHe  96130 . 

Goleta  93107 

WHkjws  95988...... 

Alturas  96101 . 
Ouincy  95971 . 


San  Bernardino  92408.. 

Porterville  93257 

Redding  96001 

Fresno  93721 

Eureka  95501 

Sonora  95370 

Nevada  City  95959 

So.  Lake  Tahoe  95731 . 


Bend  97701. 


Lakeview  07630 

John  Day  97845 

Portland  97233 


PrinevHIe  97754 

Medford  97501 

Grants  Pass  97526 

Corvallis  97330 


Pendleton  97801 . 
Rosaburg  97470. 
Baker  97814 


Euosne  97440 

Klamath  Falie  97601. 


GoMHe901t4. 

Vancouver  98660.. 
Seattle  98101. 
Okanogan  98840. 


Olympia  98501 

Wenatchee  sissoi . 


Fiscal  year  to  t>e 
completed 


DEIS 


1968 
1964 
1985 
1085 
1085 
1085 
1081 


1966 
1066 

1985 
1986 
1985 
1985 
1982 


1966 
1967 


1981 

1065 
1005 
1986 
1967 
1000 
1906 
1086 
1087 
1067 
1006 
1066 
1086 
1988 
1888 
1067 
M060 
1086 
1086 


1962 
1986 

1986 

1988 

1068 

1087 

•1068 

1088 

1086 

•1068 

1067 

1087 

1068 

•1068 

•1088 

1886 

1868 

•1006 

•1088 

1967 
1987 
•1988 
1086 
1088 
1067 
1088 
1067 


FEIS« 


1989 
1986 
1987 
1988 
M988 
1967 
1965 
1965 

1986 
1986 

1987 
1986 
1966 
1987 
1985 
1984 
1985 
1969 


1084 

1967 
1986 
1989 
1988 
1991 
1989 
1988 
1989 
1989 
1988 
1988 
1988 
1990 
1989 
1969 
1990 
.1969 
1968 


1964 
1968 

1988 

1969 
1989 
1980 


1969 
1989 
1989 
1969 

1080 
1080 
1089 


1969 
1980 

1968 
1989 
19^9 
1989 


1989 

1089 


National  Forest  System  Field  Offices  and  Fiscal  Year  Fiunq  Dates  of  Regional  Guides  and  Forest  Plans  With 

Environmental  Protection  Agency— Continued 


Headquartere  location ' 


Fiscal  yMT  to  be 


DEIS 


FEIS* 


Supptofnent.. 


R-«  Soutttwn  Raglan 

1720  Peachtree  Road.  NW.  Altanta.  Georgia  30309 _.. 

Regional  Guide 

Alabama:  National  Forests 

Tuskagee). 
Arkansas: 

Ouachita 
Supplement. 


in  Alab«na«  (VWKam  B   Bankhead.  Conecuh.  Talladega. 


Montgomery  36101 . 


Hot  Springs  79101.. 


Ozarfc-St  Francis  ♦ , . 

Ftorida:  National  Forests  in  Florida  ♦  (Apalachicola.  OcHa.  OacMia) 

Georgia:  ChattahoocheeOconee  * , 

Kentucky:  Daniel  Boone . . 

Louisiana:  Kisatcttie » _ 

Mississippi:  National  Forests  in  Mississippi*  (Bienville,  Delta.  DeSoto.  Holly  Springs. 

Homochifto.  Tombigfaee). 
North  Caroitna: 

National  Forests  in  North  Carolina* , 

Nantattala  arxl  Pisgah 

Uwtanie  and  Croatan ™™..™.__™._„ „.__......_„ .„_.___„„.__.™ 

Puerto  Rico: 

Carritjbean 

Supplement ...«....«.«„« 

South  Carolina: 
Francis  Marion  A  Sumter*.. 

Francis  Marion _ 

Sumter 


72801.. 
TtfWMnsae  32301 . 
Gainesvile  30501 ... 
Winchester  40391... 

PIneville  71360 

Jackson  39205 


AsheviMe  28802. 


Rio  Piedras  00928.... 


Columbia  29202.. 


Tennessee:  Cherokee _ „ „ 

Texas:  National  Forests  in  Texas*  (Angaina,  oiny  Crockett  Sabirw,  Sam  Houston). 
Virginia: 

George  Washingtoit > „_. „ 

Supplement . 

Jefferson .„„„ _._„ 

n^  Easteni  Region 

633  West  Wisconsin  Avenue,  MiMiaukee.  Wnoonsin  53203 

Regional  Guide 

HMnoo^  onflwnoo ».. ...^ „ «™...*M.,««,<6«.,..,,..M.,.M.,«,.i 

Indtew  and  Ohio: 

Wayne-Hooaier  * « 

Wayne ^ 


Cleveland  37311 

Lufkin  75901 

Harrisonburg  22801.. 

Roiairioke  24011 


Hanisburg  62946. 
Beford  47421 


Michigan: 


HurorvManisiee  *.. 
Ottawa 


Eacanaba  49629.. 
Cadillac  49601 . 
Ironwood  49938.. 


Chippewa. 
Supenor.. 


Missouri:  Mark  T«»ain 

New  Hampshire  and  Maine:  While  Mountain . 

Pennsylvania:  Allegheny 

Vermont  Green  Mountain 

West  Vrgima:  Monongahela 


Chequamegon.. 
NicoM 


Cass  Lake  56633.. 

Dukith  55801 

Rolla  65401 

Laconic.  NH  03246. 
Warren  16365. 
Rutland  05701. 
Elkins  26241. 

Park  Fals  54552 

Rhinelander  54501 . 


R-10 

Federal  Offwe  BuikSng.  P.O.  Box  1628.  Juneaii.  Alaska  99802.. 

Regkx»alG«de „ 


Chugach 

Tongaaa-Chatham»  » 
Tongaae-Katchikan.. 
Tongass  Stifcirw „. 


Anchorage  99502.. 

Sitka  99635. 
Kelchkan  99901.... 
Pelarsburg  99633.. 


1968 


1962 
1965 


1965 
1968 
1985 
1985 
1984 
1965 
1984 
1985 


1985 
1985 

1965 
1988 


1984 
1985 
1965 
1965 

1985 
1969 
1965 


1961 
1965 


1967 
1964 

1986 
1965 
1966 

1985 
1965 
1965 
1985 
1985 
1986 
1985 

1965 
1985 


1961 

1982 
•1969 
•1968 
•1969 


>  MaSng  address  for  each  Itetional  Forest 

»  DES  and  FEIS  mean  Draft  and  Final  Environmental  Impact  Statement 

'  Supplemental  EIS 

•  Two  or  more  separately  proclaimed  National  Forests 

•  Fied  with  EPA  in  FY  1968 

•  One  EIS  will  be  filed  for  the  Tongass  National  Forest 


1964 
1966 


1986 
1969 
1966 
1986 
1985 
1985 
1985 
1965 


1967 
1986 

1986 
1968 


1985 
1965 
1986 
1967 

1966 
1990 
1986 


1963 
1987 


•1988 
1965 

1967 
1986 
1987 

1966 
1966 
1986 
1966 
1966 
1967 
1966 

1966 
1986 


1964 

1964 

•1969 
•1969 
•1989 
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Part  B — Bureau  of  Land  Management 

Resource  management  planning  for 
the  Bureau  of  Land  Management 
administered  lands  in  governed  by 
regulations  43  CFR  Parts  1601  and  1610. 
Those  regulations  (43  CFR  1610.2(b)) 
require  that  the  Bureau  publish  a 
planning  schedule  advising  the  public  of 
the  status  of  plans  in  preparation  and 
projected  new  starts  for  the  three 
succeeding  fiscal  years  and  calling  for 
public  comment  on  the  projected  new 
starts.  The  schedule  below  fulfills  that 
requirement  Some  plan  amendments 
will  be  prepared  in  FY  89, 90.  and  91  to 


address  oil  and  gas  issues.  Because  the 
number,  scope  and  location  of  these 
amendments  are  not  su^iciently  settled 
at  this  time  to  request  public  comment, 
they  are  not  show  below. 

The  planning  process  begins  with  the 
publication  of  a  Notice  of  Intent  to 
initiate  a  plan.  The  projected  planning 
starts  ate  shown  on  the  schedule 
through  1991.  Public  notice  and 
opportunity  for  participation  in  each 
resoiuce  management  plan  (RMP)  shall 
be  provided  as  required  by  the 
regulations  (43  CFR  1610.2(f)). 
Publication  of  the  draft  RMP  and 
associated  draft  environmental  impact 


statement  as  indicated  on  the  schedule 
is  a  key  opportimity  for  public  comment. 

A  key  to  the  abbreviations  used  is 
provided  after  the  schedule. 

DATES:  Comments  on  the  schedule  will 
be  accepted  imtil  June  6, 1988. 

AODRCSS:  Comments  should  be  sent  to 
Director  (760),  Bureau  of  Land 
Management,  Washington.  DC  20240. 

FOR  RMTMEII  MPORMATION  CONTACT: 

Forest  W.  Littrell  or  Rene"  McCray.  (202) 

653-8824. 

Robert  F.  Burford, 

Director. 

May  3, 198a 


Bureau  of  Land  Management  Planning  Schedule 


State.  DstTKt  and 
resources  area 


ALASKA: 

AiKfxyage.. 

Aretlc 


Glennallen 

Sleese/White  Mta.. 


ARIZONA: 

Arizona    Strip    District- 
wide. 

Phoenix  Kingman 

Phoenix » „ 

Lower  Gila 

Salford  DistrictwUe 

CALIfORNM: 

BakersTieM  Bishop 

CaNfomia  Desert  Indto.... 

Ukiah  Eureka 

Reddk>g 

COLORAOa 

Canon  City  Distiictwide .. 
Royal  Gorge 

San  Luis 

Craig  DistrtctwMe 

Grand    Junctton    Glen- 
wood  Springs. 

Graifd  Junction 

UtUe  Snake 

Montrose  Gunnison 

San  Juan/San  Miguel 

Uncompahgre 

laXHO: 

Statewide..: 

Waho  Falls  PocateOo 

Boise  Bruneau 


Plan  name  and  type  (Major  resource/  ci-/.., 

issues  rwcai  year 


Kuskokwim/Lower  Yukon  RMP  (Miner- 
als) 

Southern  RMP  (Recraatnn,  WiMlife) 

UtiKy  Corridor  RMP  (WiMlife.  Recreation, 
State  Land  Selection.  Energy-Minerals 
Transportatkxi) 

South  Central  RMP 

Fort  Graely  RMP  (Military  Withdrawal. 
Recreation) 

Fort  Wainwright  RMP  (Forestry.  Recrea- 
tioa  MKtaiy  Defense.  Minerals) 

Fortymle/black  River  RMP  (Placer  GoM. 
Recreatton.  WikSife) 

Arizor«  Strip  RMP  (Realty,  Off-Road  Ve- 
hicles, RecreatKKi,  Cultural  Resources 
Mgmt) 

Kingman  RMP  (ReaJty,  ACEC,  Range/ 
Grazing.  WHdIife) 

Phoenix  RMP  (Realty,  ACEC,  Recreation, 
Range) 

Lower  GHa  South  RMP  (Military  with- 
drawal) 

Safford  RMP  (Recreation.  Off-Road  Vehi- 
cles, ACEC,  Range) 

Bishop  RMP  (Range.  Realty,  Geother- 

mal) 
Southern      Metropolitan     Area     RMP 

(Realty,  Forestry,  Recraaton) 

Areata  RMP  (Realty,  Forestry) _ 

Reddkig  RMP  (Realty,  Forestry,  Recrea- 

tton) 

Canon  City  MFPA  (WiMemess) 

Royal  Gorat  RMP  (Range,  Realty,  O&G, 

Recrsatton) 
San  Luis  RMP  (Realty.  Range.  WMIife) .... 

Craig  MFPA  (WiMemess) 

Gienwood  Springs  RMPA  (WiMemess) 

Grand  Junctfcm  RMPA  (WiMemess) 

UtUe  Snaka  RMP  (O&G,  Range,  Coal. 

Recraatkm) 
Gunnison  Basin  RMP  (Range.  WiMIHe. 

Ripariart,  RecreatMn) 
San  Juan/San   Miguel   RMPA  (Wiktor- 

ness). 
Uncompahgre  RMP  (Coal.   Recreatkxi. 

Wilderness) 

Plan  Amendments  (WiMemess— Areas 
less  tfian  5000  acres 

Medkine  Lodge  RMPA  (WiMemess) 

Pocalello  RMP  (Realty.  Mineral  Leasing) .. 
Jacks  Oaek  MFpA  (WiMemess) 


FEIS 


START 
DEIS 

DEIS 


START 
DEIS.  FEIS 
DEIS 

START 

START 

DEIS 
START 

FEIS 

DEIS 
DEIS 
PFEIS 

PFEIS 
FEIS 

START 

PFEIS 

FEIS 

PFEIS 

FEIS 
FEIS 
PFEIS,  FEIS 


Mr  1968 

Fiscal  year  1989 

Fiscal  year  1990 

Fiscal  year  1991 

PPA 

NOI 

START 

DEIS 
FEIS 

FEIS 

FEIS 

START 

DEIS 

DEIS,  FEIS 

DEIS 

f 

• 

FEIS 

DEIS 

FEIS 

DEIS 

DEIS 

FEIS 

FEIS 
DEIS 

FEIS 
START 

FEIS 
PFEIS 

- 

S 

DEIS 

FEIS 

- 
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Bureau  of  Land  Management  Planning  ScHEOULE—Conlinued 


State.  District,  and 
resources  aroa 


^J^^ry™**  

Coeur    Dal«r>e   Cotton- 

wnod. 
Emerald  Empire 

SiXMhone  Bennett  Hiils.. 
BuNa  OMon 

Ganiet...„ 

Headwaters 

Lawistown  Great  FaMs.... 


.MjdKti . 


Valley 

Mies  Qty  big  Oiy. 


Powder  Riwar. 


NEVADA: 

Caison  City  Waker 

Las  Vegas  Caiiente 

Staleline 

Esmeralda ».». 

Winnemucca    Sonoma- 
Gertach. 
NEW  MEXICO: 

Statewide 

Las        Cruces        Las 

Cruces/Lordstourg. 
Socorro 

White  Sands 


RosweH  Roswel.. 

OftEGON: 

SUrtewide _. 

Bums  Andrews ._. 


Throe  Rivers 

Coos  Bay  Districtwide.„„ 

Eugene  Oistrictwide 

Lakeview  Oistrictwide 

Medford  Oistrictwida 

OREGON: 

PiineviKe  Central 

Oregon. 
Central      Oregon/Oes- 

chuies. 
Roseburg  Oistrictwide..... 

Salem  Oistrictwide 

Vale  N.  Malheur 

S.  MatMur 

UTAH: 

Cedar  Oiy  Dixie 

Kanab 

Moab  Price  River 

San  Juan 


Plan  name  and  type  (Maior  raaouroa/ 
issues 


Owytwa/Canyonlands     MFPA     (Wilder- 

neaa) 
Chief  Joseph  RMP  (Realty,   Foreafey/ 

Timer) 
EmaraU  Empke  RMP  (Realty,  Foresky/ 

Tanbar) 
Bennett  Hills  RMP  (Range.  Recreatior^„.. 

Cantanniai  MFFA  (WMemaa^ 

Garnet  RMPA  (WUamess) ....- 

Headwaters  RMPA  (Stooping  Giant  Wl- 

West  Hi-Una  RMP  (O&C.  Realty,  Off- 
Road  VatKlas.  ACEC.) 

Blacklaaf  EIS  (O&G.  WildMa) 

JudHh/Philips/Valley  RMP  (O&G.  Realty. 
Off-Road  VehictB) 

Bitter  Creek  MFPA  (Wldemess) 

Mttsowi  Breaks  MFPA  (WlWemess) „. 

BflriQB  RMPA  (\AMd8m098) »» 

Powder  River  RIMPA  (WiWemess)....- 

Powder  River  Round  I  Suppl.  (CoaQ 

Walker  RMPA  (Wildomess) _ 

CaMeme  MFPA  (Wilderness) 

NeHia  RfMP  (Natl  Defense,  WiM  Horses, 

WikJKIe) 
Plan   Amendments   (Wridemess,   Areas 

less  than  5,000  acres) 
EsmeraMa  Southern  Nye  RMP  (WMer- 

ness) 
Sonoma-Gertach     MFPA     (NorvEnergy 

Realty) 

Statewide    Wldemess    MFPA    (Wider- 

ness) 
Las   &uces/Lcxdsbufg    RMP    (Off-road 

Veliicles.  Lands,  Mineral  Materials) 
Socorro  RMP  (Range,  Realty.  Off-Road 

Vehicles.  Coal) 
White  Sandb  RMP  (MacGregor  Amend.: 

Access.  Off-Road  Vehicles) 
Rosweil  RMP  (Mineral  Leasing.  Off-Road 

Vehicles) 

Oregon  Statewide  MFPA  (Wilderness) 

An*ew*  RMP  (Range/Grazing.  \Mhaife, 

Water,  WM  Horses  &  Burros) 
Throe  Rivers      RMP      (Range/Grazing, 

wadKfe,  Water.  Realty) 
Coos  Bay  RMP  (Forestry.  Water.  WMife, 

Realty,  ACEC) 
Eugene  RMP  (Forestry,  Water,  ACEC. 

RMity) 
Lakeviaar  RMP  (Range/Grazing,  Wikffife, 

Water.  WM  Horses  &  Bun-os) 
Medford  RMP  (Fcrestiy,  WlkJIife.  Water, 

Realty,  ACEC) 

John   Day   RMPA   (Recreatoin,   Realty, 

Water.  Wikl  and  Scenic  Rivers) 
Brothers— LaPlne  RMP  (ForesHy.  Realty. 

Water.  Off-Road  Vehicles) 
Roseburg  RMP  (Forestry.  Wildlife.  Water. 

Realty.  ACEC) 
Salem  RMP  (Forestry,  Wildlrte,  Water. 

Realty) 
N.  Malheur  RMP  (Range.  WikOte.  water. 

Realty) 
S.  Malheur  RMP  (Range.  Wikflife.  Water. 

WiM  Horses  and  Burroa) 

Dixie  RMP  (O&G,  Realty,  Recreation, 
ACEC) 

Kanab  RMP  (Recreation.  Watershed) 

Price  River  RMP  (O&G,  Recreation,  Min- 
erals, Wikftte,  Watershed) 

San  Juan  RMP  (Livestock.  O&G,  Recrea- 
ton.  Lands) 


Fiscal  year  tses 


PFEIS 


START 

PFEIS 

FEIS 

START 

FEIS 
0EI8 

FEIS   - 

DBS 
START 

FEIS 

FEIS     ' 

FEIS 

FEIS 

FEIS 

DEIS 

FEIS 

FBS 
FEIS 
DBS 

FEIS 

DEIS,  PFEIS 

FBS 

FEIS 

PFEIS 

DEIS,  FEIS 
DEIS 

PFEIS 


START 
FEIS 


DEIS 


FEIS 


Fiscal  year  1969 


START 


FEIS 


START 
DEIS,  FEIS 


START 


START 


Fiacat  year  1990 


OEIS 


FES 


DEIS 


START 


OEIS,  FBS 
OEIS.  FEIS 
START 
OEIS.  FEIS 

DBS.  FBS 

DBS.  FBS 
OBS,FBS 


START 


Fiscal  yearl99l 


START 
START 
FEJS 


FEIS 


START 


DEtaFEtS 


DEIS.  FBS 


DEIS 


OEIS,  FEIS 
START 


START 
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Bureau  of  Land  Management  Planning  Schedule— Continued 


State.  District  and 
resources  area 


San  Rafael „ 

RichMd   Henry  Moun- 
tain. 
Salt  Lake  Pony  Express. 

Vernal  Diamond  Moun- 
laia 
WYOMING: 

Rawlins  Lander 


Medicine  Bow/Oivkle... 
Rock  Springs  Pinedale.... 


Wortand  Cody... 
Washakie 


Plan  name  and  type  (M<^  resource/ 
issues 


San  Rafael  RMP  (Uveslock.  O&G.  Coal. 

Recreation) 
Henry  Mountain  RMP  (ACEC.  WiWfife) 


Pony  Express  RMP  (O&G.  Range,  lands. 

Minerals) 
Diamond  Mounti^  RMP  (WMtife,  O&G)... 


Whiskey  Mountain.  OuBois.  Badlands 
EIS  (Wiktemess:  Area  less  than  5000 
acres) 

Medicine  Bow/Divide  RMP  (Range.  Wld- 
Kfe,  Recreation.  O&G) 

Green  River  RMP  (O&G.  Range.  WHd 
Hofses,  Archeotogical) 

Pinedale  RMP  (Range,  O&G,  Lands,  For- 
estry) 

Cody  RMP  (O&G.  Range) 

Cody  RMPA  (WMemess) 

Washakie  RMP  (Range.  O&G) 

Washakie  RMPA  (Witoemess) 


Tiscal  year  1986 


DBS.  FEIS 

DEIS.  FEIS 
START 

PFEIS 

FEIS 

START 

FEIS 

DEIS,  FEIS 
PFEIS 
FEIS 
PFEIS 


Key  to  Abbreviatkxts: 

Er 


Fiscal  year  1989 


START 


FEIS 


Fiscal  year  1990 


DEIS 


Fiscal  year  1991 


OEIS,  FBS 


FEIS 


^IS— Environmental  impact  statement 

DEIS— Draft  environmental  impact  statement 

FEIS— Final  environmental  impact  statement. 

MFPA— Maiia9ement  framework  plan  amendment 

PFEIS— Preliminaiy  final  environmental  impact  statement  (wilderness  only). 

RMP— Resource  management  plan. 

RMPA— Resource  management  plan  amendment 

O&G-Oil  and  Gas. 


[FR  Doa  88-12652  Filed  6-3-88;  8:45  am] 

eiUJNQ  COOe  S41»-1t-M  4310-a4-H 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 
Export  Trad*  Certificate  of  Review 

agency:  Department  of  Commerce. 
action:  Notice  of  applications. 

summary:  The  Office  of  Export  Trading 
Company  Affairs,  International  Trade 
Administration,  Department  of 
Commerce,  has  received  two 
applications  for  an  Export  Trade 
Certificate  of  RevieWr.  TTiig  notice 
summarizes  the  conduct  for  which 
certification  is  sought  and  requests 
comments  relevant  to  whether  the 
certificates  should  be  issued. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  E  Stiner,  Director,  Office  fo  Export 
Trading  Company  Affairs,  International 
Trade  Administration,  202/377-5131. 
This  is  not  a  toll-free  number. 
MPFIEMENTARY  INFORMATION:  Tide  HI 
of  the  Export  Trading  Company  Act  of 
1982  (Pub.  L  97-200)  audiorizes  the 
Secretary  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review.  A 
Certificate  of  Review  protects  its  holder 
and  the  members  identified  in  it  from 
private  treble  damage  actions  and  from 
civil  and  criminal  liability  imder  Federal 


and  state  antitrust  laws  for  the  export 
conduct  specified  in  the  certificate  and 
carried  out  during  its  effective  period  in 
compliance  with  its  terms  and 
conditions.  Section  302(b)(1)  of  the  Act 
and  15  CFR  325.6(a)  require  the 
Secretary  to  publish  a  notice  in  the 
Federal  Registw  identifying  the 
applicant  and  summarizing  its  proposed 
export  conduct. 

Request  lot  Public  Comments 

Interested  parties  may  submit  written 
comments  relevant*  to  the  determination 
whether  the  certificates  shc^ld  be 
issued.  An  original  and  five  (5)  copies 
should  be  submitted  not  later  than  20 
days  after  the  date  of  this  notice  to: 
Office  of  Export  Trading  Company 
Affairs,  International  Trade 
Administration.  Department  of 
Commerce,  Room  5618,  Washington,  DC 
20230.  Information  submitted  by  any 
person  is  exempt  from  disclosure  imder 
the  Freedom  of  Information  Act  (5  U.S.C. 
552).  Comments  should  reference  the 
application  number  provided  in  the 
application  siunmary.  Summaries  of  the 
applications  follow. 

Summary  of  Applications 

Applicant:  Hammerl-Davis 
International  Inc.  ("HDI").  100  Park 
Avenue,  17th  Floor,  New  Yorlc  NY 
10017,  Contact:  Andrew  J.  Hammerl, 
President.  Telephone:  212/602-4720. 

Application:  68-00007. 


Date  Deemed  Submitted:  May  27. 
1988. 

Members  (in  addition  to  applicant): 
None. 

Export  Trade  Products 

All  industrial  and  consumer  products. 

Related  Services 

Export  management,  including,  for 
example,  evaluating  product  market 
potential,  selecting  country  markets, 
consulting,  developing  and 
implementing  export  business  plans,  and 
assisting  clients  in  introducing  products 
into  new  export  markets  or  developing 
new  approaches  for  existing  markets: 
and  taking  title  to  goods. 

Export  Markets 

The  Export  Markets  include  all  parts 
of  the  world  except  the  United  States 
(the  fifty  states  of  the  United  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  American  Samoa,  Guam, 
the  Commonwealth  of  the  Northern 
Mariana  Islands,  and  the  Trust  Territory 
of  the  Pacific  Islands). 

Export  Trade  Activities  and  Methods  of 
Operation 

HDI  seeks  certification  for  the: 
1.  Export  of  individual  clients' 

products  worldwide  with  HDI  acting  as 

an  agent  or  representative. 
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2.  Export  of  individual  clients' 
products  worldwide  with  HDI  taking 
possession  of  the  products. 

3.  Export  of  the  products  of  several 
clients  in  the  same  industry  on  a  one-on- 
one  basis. 

Applicant:  Global  Marketing 
Associates,  Inc.  (GMA],  109  Barksdale 
Professional  Center,  Newark,  Delaware 
19711,  Contact-  Ferdinand  Wieland, 
President.  Telephone:  302/737-4580. 
Application  #:  88-00006.  •  i 

Date  Deemed  Submitted:  May  27; 

Idea 

Members  (in  addition  to  applicant): 
f  'one. 


Export  Trade  Products 


1 


X-ray  and  electro-medical  equipment 
surgical  and  medical  instruments, 
surgical  appliances  and  medical 
supplies,  dental  equipment  and  supplies 
("surgical  and  medical  products"). 

Related  Services 

Marketing,  selling,  brokering, 
consulting,  international  market 
research,  advertising  and  sales 
promotion,  product  research  and  design, 
cooperative  bidding,  consolidation  of 
shipments,  export  financing  and 
insurance. 

Export  Maricets 

The  Export  Markets  include  all  parts 
of  the  world  except  the  United  States 
(the  fifty  states  of  the  United  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  American  Samoa,  Guam, 
the  Commonwealth  of  the  Northera 
Mariana  Islands,  and  the  Trust  Territory 
of  the  Pacific  Islands). 

Export  Trade  Activitiea  and  Methods  of 
Operatioo  1 

Global  Marketing  Associates,  be. 
(GMA)  seeks  certification  to: 

1.  Enter  into  agreements  with       | 
suppliers  of  surgical  and  medical 
products,  whereby  GMA  agrees  to  act  as 
each  supplier's  exclusive  Export 
Intermediary  for  the  e:q>ort  of  surgical 
and  medical  products. 

2.  Exchange  among  suppliers  of  GMA 
information  concerning  foreign 
competitors'  prices,  productian.  sales, 
and  other  information  on  the  supply  and 
demand  for  surgical  and  medical 
products  in  the  export  markets. 

3.  With  its  suppliers,  set  prices  and 
other  terms  for  sales  and  service 
contracts  for  the  export  of  surgical  and 
medical  products. 


Date:  May  31. 1088. 
John  E.  Stinar, 

Director,  Office  of  Export  Trading  Company 
Affairs. 

[FR  Doc.  88-12654  Filed  6-3-88: 8:45  am] 
BlUJNa  cooc  Wt0-O(t-« 


Minority  Business  Devslopincnt 
Agency 

(Trsnammal  Na  06-10-88019-01;  Project 
LD.  No.  06-10-M019-01] 

New  Orleans  Minority  Business 
Development  Center  (MBOA); 
Application  Announcement 

summary:  The  Minority  Business 
DeveloiAient  Agency  (MBDA) 
announces  that  it  is  soliciting 
competitive  applications  under  its 
Minority  Business  Development  Centn 
(MBDC)  Program  to  operate  an  MBDC 
for  a  three  (3)  year  period,  subject  to 
available  funds.  The  cost  of 
performance  for  the  first  twelve  (12) 
months  is  estimated  at  $282,824  for  the 
project's  performance  period  of  October 
1, 1968  to  September  30, 1989.  The 
MBDC  will  operate  in  the  New  Orleans 
Standard  Metropolitan  Statistical  Area 
(SMSA). 

The  first  year's  cost  for  the  MBDC  will 
consist  of: 


Name:  New  Orieans  SMSA 

Federal.. ... _...., 

Non-Federal~_~~.>.>>. 

Total... 


$240,400 
'42,424 


282,824 


'  Can  Im  a  combination  of  cash,  in-kind  contii- 
bation  and  fees  for  service. 

The  funding  instrument  for  the  MBDC 
will  be  a  cooperative  agreement  and 
competition  is  open  to  individnals,  non- 
profit and  for-profit  organizations,  local 
and  state  governments,  American  Indian 
Tribes  and  educational  institutions. 

The  MBDC  will  firovide  management 
and  tedmical  assistnce  (M&TA)  to 
eligible  clients  for  the  establishment  and 
operation  of  businesses.  The  MBDC 
program  is  designed  to  assist  those 
o^ority  businesses  that  have  the 
highest  potential  for  success.  In  order  to 
acco^^>lish  this.  MBDA  supports  MBDC 
programs  that  can:  co<ndinate  and 
broker  public  and  private  sector 
resources  on  behalf  of  minority 
individuals  and  firms;  offer  dwm  a  full 
range  of  management  and  technical 
assistance  (M&TA);  and  serve  as  a 
conduit  of  information  and  assistance 
regarding  minority  business. 

Applications  will  be  judged  on  the 
experience  and  capability  of  the  firm 
and  its  staff  in  addressing  the  needs  of 
minority  business  individuals  and 
organizations:  the  resouroes  available  to 


the  firm  in  providing  management  and 
technical  assistance  (M&TA);  the  firm's 
proposed  approach  to  performing  the 
work  requirements  included  in  the 
application;  and  the  firm's  estimated 
cost  for  providing  such  assistance.  It  is 
advisable  that  applicants  have  an 
existing  office  in  the  geographic  region 
for  whidi  they  are  applying. 

The  MBDC  will  operalfe  for  a  three  (3) 
year  period  with  periodic  reviews 
culminating  in  annual  evaluations  to 
detemine  if  funding  for  the  project 
shoold  continue.  Continued  funding  will 
be  at  the  discretion  of  MBDA,  based  on 
such  factors  as  an  MBDC's  satisfactory 
performance,  the  availability  of  funds, 
and  Agency  priorities. 
CLOSma  DATE  The  closing  date  for 
receipt  of  application  is  July  6, 1988. 
AOOHESS:  MBDA— Dallas  Regional 
Office,  1100  Commerce  Street,  Suite 
7B23,  Dallas,  Texas  75242-0790. 
FOR  FURTHER  INFORMATION  CONTACT: 

Deselene  Crenshaw,  Business 
Development  Clerk.  Dallas  Regional 
Office,  214/767-8001. 

aUPnJEMENTARV  MPORMATMHe 

Questions  concerning  the  preceding 
information,  copies  of  appUcation  kits 
and  applicable  regulations  can  be 
obtained  at  the  above  address. 

A  pre-bid  conference  will  be  held  in 
Dallas  on  June  10, 1966  at  liOO  p.m. 
Conference  site  information  may  be 
obtained  by  contacting  the  individual 
designated  above. 
Bobby  T.  JefTersoo, 

Acting  Regional  Director,  Minority  Business 
Development  Agency,  Dallas  Regional  Office. 

Section  B.  Project  Specification 

Program  Number  and  Title:  11.800 
Minority  Business  Development 

Av/ec/ Mime.' New  Orleans  MBDC  - 

Project  Identification  Number  06-10- 
88019-01. 

Project  Start  and  End  Dates:  10/01/86  to 
09/30/89.  " 

Project  Duration:  12  months. 

Total  Federal  Funding  (85%):  $240,400. 

Minimum  Non-Federal  Share  (15%): 
$42,424. 

TotaPProfect  Cost  (100%):  $282,824. 

Closing  Date  for  Submission  of  this 
Application:  July  6, 1968. 

Geographic  Sjaecification:  The  Mbiority 
Business  Development  Center  shall 
offer  assistance  in  the  geographic  area 
of:  New  Orleans,  Louisiana  SMSA. 

Eligibility  Criteria:  Thoe  are  no 
eligibility  restrictioos  for  this  project. 
Eligible  applicants  may  indude 
individuals,  nonrim>fit  organizations, 
for-profit  firms,  local  and  state 
governments,  American  Indain  Tribes, 
and  educational  institutimis. 
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Project  Period:  The  competitive  award 
period  will  be  for  approximately  three 
years  consisting  of  three  separate 
budget  periods.  Performance 
evaluations  will  be  conducted,  and 
funding  levels  will  be  established  for 
each  of  three  budget  periods.  The 
MBDC  will  receive  continued  funding, 
after  the  initial  competitive  year,  at 
the  discretion  of  MBDA  based  upon 
the  availability  of  funds,  the  MBDC's 
performance,  and  Agency  priorities. 

MBDA 's  minimum  level  of  effort: 
Financial  packages:  $4,005,000. 
Billable  M&TA:  $123,000. 
Number  of  Professional  Staff:  5. 
Procurements:  $8,010,000. 
M&TA  Hours:  2,460. 
Number  of  Chents:  110. 

(FR  Doc.  88-12780  Filed  6-3-88;  8:45  am] 

SaUNQ  COOE  3510-21-11 


National  Bureau  of  Standards 
IDocfcet  No.  SOSSe-MSS] 

Continuation  of  Fire  Research  Grants 
Program 

AOENCv:  National  Bureau  of  Standards, 

Commerce. 

action:  Announcing  Continuation  of 

Fire  Research  Grants  Program. 

summary:  The  purpose  of  this  notice  is 
to  inform  potential  applicants  that  the 
Center  for  Fire  Research,  National 
Bureau  of  Standards,  is  continuing  its 
Fire  Research  Grants  Program.  Previous 
notices  of  this  research  grant  program 
were  pubUshed  in  the  Federal  Register 
on  February  20, 1981  (46  FR  13250), 
November  19, 1984  (49  FR  45636)  May  6, 
1986  (51  FR  16730)  and  June  5, 1987  (52 
FR  21342).  (Catalog  of  Federal  Domestic 
Assistance  No.  11.609  "Measurement 
and  Engineering  Research  and 
Standards.") 

Closing  Date  for  Applications: 
Proposals  must  be  received  no  later  than 
close  of  business  September  30, 1988. 
address:  Applicants  must  submit  one 
signed  original  plus  two  (2)  copies  of  the 
proposal  along  with  the  Grant 
Application,  Standard  Form  424  as 
referenced  under  the  provisions  of  OMB 
Circular  A-110  to: 
Center  for  Fire  Research 
Attn:  Sonya  Cherry 
National  Bureau  of  Standards 
Gaithersburg.  Maryland  20899 
FOR  FURTHER  INFORMATION  CONTACT. 
Sonya  Cherry,  (301)  975-6854. 

Eligibility:  Academic  institutions, 
Non-Federal  agencies,  and  independent 
and  industrial  laboratories. 

SUPPUMBITARY  INFORMATION:  As 

authorized  by  section  16  of  the  Act  of 


March  3, 1901,  as  amended  (15  U.S.C. 
278f),  the  NBS  Center  for  Fire  Research 
conducts  directly  and  through  grants 
and  cooperative  agreements,  a  basic 
and  applied  fire  research  program.  This 
program  has  been  in  existence  for 
several  years  at  approximately  the  same 
funding  level.  No  increase  in  funds  has 
taken  place.  The  Fire  Research  Grants 
Program  is  limited  to  innovative  ideas 
which  are  generated  by  the  proposal 
writer  on  what  researdi  to  carry  out  and 
how  to  carry  it  out.  Proposals  will  be 
considered  for  research  projects  from 
one  to  three  years.  When  a  proposal  for 
a  multi-year  grant  is  approved,  funding 
will  be  provided  for  only  the  first  year  of 
the  program.  Funding  for  the  remaining 
years  of  the  program  is  contingent  on 
satisfactory  performance  and  subject  to 
the  availability  of  funds,  but  no  liability 
shall  be  assumed  by  the  government 
because  of  non-renewal  or  non- 
extension  of  a  grant.  All  grant  proposals 
submitted  must  be  in  accordance  with 
the  programs  and  objectives  Usted 
below.  For  clarity  of  the  program 
objectives,  you  may  contact  Dr.  Andrew 
J.  Powell  (301)  975-6650. 

Program  Objectives 

(a)  Polymer  Combustion  Research — 
Chemical  and  physical  processes 
associated  widi  ignition,  flame  spread 
and  smoldering  of  polymeric  materials. 

(b)  Smoke  Dynamics  Research- 
Develop  scientifically  sound  principles, 
metrology,  data,  and  predictive  methods 
for  the  formation/evolution  of  smoke 
components  in  flames  for  use  in 
understanding  and  modeling  general  ^ 
phenomena. 

(c)  Flammability  and  Toxicity 
Measurement — Measurement  of  the 
acute  toxicity  of  fire  gases,  development 
of  test  methods  and  safety  criteria, 
research  into  additive  or  synergistic 
acute  effects  of  multiple  gaseous 
toxicants,  and  development  of  behavior 
models  for  incapacitation.  Devel(^ment 
of  laboratory  size  tests  and 
measurements  that  are  of  use  in 
predicting  the  performance  of 
combustible  items  (including  heat 
release  rate,  toxic  gas  production,  and 
smoke  production  in  full  scale  fire). 

(d)  Fire  Performance  and  Validation — 
Obtaining  and  analyzing  experimental 
data  from  full  scale  tests  for  input  to 
model  development  Evaluation  of 
mathematical  models  and  methodology 
for  quantitatively  assessing  the 
correlation  between  the  models  and  full- 
scale  test  data. 

(e)  Hazard  Analysis — Development 
and  evaluation  of  mathematical  smoke 
and  toxic  species  transport  models  for 
large,  complex  structures.  Methods  to 
calculate  hazard  development  vs.  time. 


Methods  to  simulate  the  operation  and 
impact  of  ventilation  systems  and 
components  under  conditions  created  by 
unwanted  fires.  Some  research  is  carried 
out  into  the  behavior  of  persons  at  risk 
in  fire  to  calculate  how  rapidly  persons 
can  evacuate  the  structure  or  otherwise 
find  refuge. 

(f)  Fire  Growth  and  Extinction- 
Research  into  the  physics  and  chemistry 
of  fire  processes  such  as  burning  rate, 
flame  spread,  fire  gas  flows,  fire 
suppression,  and  the  development  of  an 
understanding  of  the  relationship 
between  these  processes  as  they 
contribute  to  compartment  fire  growth 
and  spread,  fire  suppression  system 
performance  and  smoke  transport  in 
buildings. 

(g)  Compartment  Fire  Modeling 
Research— The  development 
improvement  and  validation  of:  (1) 
"benchmark"  compartment  fire  model 
computer  codes,  and  (2)  their  submodel 
algorithm  components  which  describe 
individual  fire  compartment  processes. 

Proposal  Review  Process 

All  proposals  are  assigned  to  the 
appropriate  group  leader  of  the  seven 
programs  listed  above  for  review, 
including  external  peer  review,  and 
recommendations  on  funding.  Both 
technical  value  of  the  proposal  and  the 
relationship  of  the  work  proposed  to  the 
needs  of  the  specific  program  are  taken 
into  consideration  in  the  group  leader's 
reconunendation  to  the  center  Director. 
Applicants  should  allow  up  to  60  days 
processing  time.  Proposals  are  evaluated 
for  technical  merit  by  at  least  three 
professionals  from  NBS,  the  Center  for 
Fire  Research,  or  technical  experts  from 
other  interested  government  agencies 
and  in  the  case  of  new  proposals, 
experts  from  the  fire  research 
conununity  at  large. 

Evaluation  Criteria 

Rationality — 0-20  points. 

Qualification  of  Technical 
Personnel— 0-20  points. 

Resources  Availability — 0-20  points. 

Technical  Merit  of  Contribution — 0-40 
points. 

The  results  of  these  evaluations  are 
transmitted  to  the  head  of  the 
appropriate  research  unit  in  the  Center 
for  Fire  Research  who  prepares  an 
analysis  of  comments  and  makes  a 
reconunendation.  The  Center  for  Fire 
Research  unit  head  will  also  consider 
compatibility  with  programmatic  goals 
and  financial  feasibihty. 

Paperwork  Reduction  Act 

The  SF-424  mentioned  in  this  notice  is 
subject  to  the  requirements  of  the 
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Paperwork  Reduction  Act  and  it  has 
been  approved  by  0MB  under  Control 
No.  0348-0006. 

Additional  Requirements  I 

Applicants  are  reminded  that  a  false 
statement  may  be  grounds  for  denial  or 
termination  of  funds  and  grounds  for 
possible  punishment  by  fine  or 
imprisonment.  Any  recipients/ 
applicants  who  have  an  outstanding 
indebtedness  to  the  Department  of 
Commerce  will  not  receive  a  new  award 
until  the  debt  is  paid  or  arrangements 
satisfactory  to  the  Department  are  made 
to  pay  the  debt. 

Administrative  questions  pertaining  to 
the  grant  process  may  be  directed  to  the 
Grants  Specialist,  Sharon  Green, 
National  Bureau  of  Standards,  Bldg.  301, 
Room  B-158,  Gaithersburg,  Maryland 
20899,  telephone  number  (301}  975-6328. 

Date:  May  31. 1968.  1 

EnMst  AfflUer, 

Director.  I 

[FR  Doc  88-12S14  Filed  6-3-88;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Voluntary  Agreement  and  Plan  of 
Action  To  Implement  ttte  International 
Energy  Policy;  Induetry  Supply 
Advieory  Group;  Meeting 


In  accordance  with  section 
252(c)(l)(A)(i)  of  the  Energy  Policy  and 
Conservation  Act  (42  U.S.C. 
6272(c)(l)(A)(i)),  the  following  meeting 
notice  is  provided: 

A  meeting  of  the  Industry  Supply 
Advisory  Group  (ISAG)  to  the 
International  Energy  Agency  (lEA)  will 
be  held  on  June  13  through  16. 1988. 
beginning  at  1:00  p.m.  on  June  14  and  at 
9:30  a.m.  on  June  15  and  16.  The  meeting 
will  take  place  at  the  office  of  the  lEA,  2. 
rue  Andre  Pascal,  Paris,  France.  The 
purpose  of  the  meeting  is  to  permit 
attendance  by  representatives  of  U.S. 
company  members  of  ISAG  at  an  ISAG 
Training  Session  on  June  13  and  14,  at  a 
Briefing  Session  for  European  National 
Emergency  Sharing  Organizations 
("NESOs")  on  June  15.  and  at  a  Briefing 
Session  for  European  Reporting 
Companies  and  Reporting  Company 
Affiliates  on  Jime  16.  The  agenda  for  the 
sessions  on  June  13  and  June  14  is  as 
follows: 


June  13 

1.  Introduction  and  Administrative 

Matters. 

2.  Emergency  Sharing  System. 

3.  Data  Base/Allocation  Calculation. 

4.  AST-6. 

(a)  Objectives/Scope. 


(b)  New  Features. 

(c)  Timetable. 

5.  Voluntary  Offers. 

6.  Questions  and  Answers. 

June  14 

1.  lEA  Security  Issues — Documents/ 

Physical. 

2.  Group  Meetings. 

(a)  Country  Supply  Group  ("CSG") 
and  Supply  Analysis  Group 
("SAG")  Voluntary  Offer  Computer 
System/Reports. 

(b)  Supply  Coordination  Group 
("SCG")  Organizational  Meeting 
and  Procedures. 

3.  Group  Meetings. 

(a)  SCG  Voluntary  Offer  Computer 
System/Reports. 

(b)  SCG— Organizational  Meeting  and 
Procedures. 

(c)  SAG — Discuss  Role  and  Potential 
Projects. 

4.  Information  on  Paris — 

Accommodations,  eta 

5.  Appraisal  Report. 

6.  Legal  Issues. 

7.  Wrap-Up. 

It  is  anticipated  that  for  agenda  items 
2  and  3  on  June  14,  ISAG  will  break  up 
into  two  or  three  subgroups. 

The  agenda  for  the  sessions  on  June 
15  and  June  16  is  under  the  control  of  the 
lEA.  It  is  expected  that  the  following 
draft  agenda  will  be  followed  for  the 
sessions  on  both  June  15  and  June  16: 

June  15  and  16 

,' .  Overview:  Emergency  Sharing 
System. 

2.  Legal  Aspects. 

3.  Test  Background. 

4.  Test  Guide. 

(a)  Objectives  and  Scope. 

(b)  New  Features. 

(c)  Timetable. 

(d)  Organization  and  Responsibilities. 

(e)  Data  Base  and  Allocation 
Calculation. 

5.  Instructions  for  Questionnarie  A/ 

Questionnaire  B  Preparation  and 
Submission. 

6.  ISAG  and  its  Functions. 

7.  Voluntary  Offer  Process  and  Random 

Non-Implementation  Procedure. 

8.  Appraisal  Reports. 

9.  Question  and  Answer  Session. 

As  provided  in  section  252(c)(l)(A](ii] 
of  the  Energy  Policy  and  Conservation 
Act,  the  meeting  is  open  only  to 
representatives  of  members  of  the  ISAG, 
their  counsel,  representatives  of  the  lEA 
Group  of  Reporting  Companies,  their 
counsel,  employees  of  the  lEA, 
employees  of  the  Department  of  Energy, 
Justice,  State,  and  the  Federal  Trade 
Commission  and  the  General 
Accounting  Office,  representatives  of 


committees  of  Congress,  representatives 
of  the  Commission  of  the  European 
Communities,  and  invitees  of  the  ISAG 
orthelEA. 

Issued  in  Washington,  DC,  May  31, 1988. 
EricI.Fysi. 

Acting  General  Counsel. 
[FR  Doc.  88-12625  Filed  6-3-88;  8:45  am] 

MUMQ  COOC  MSO-Ot-M 

Economic  Regulatory  Adminiatratton 

Hnal  Coneent  Order  witti  Stanco  • 
Petroleum,  Inc. 

AOCNCV:  Economic  Regulatory 
Administration:  Department  of  Energy. 

ACTION:  Final  action  on  Proposed 
Consent  Order. 

summary:  The.Department  of  Energy 
(DOE)  hereby  gives  the  notice  required 
by  10  CFR  205.199J  that  it  has  adopted 
as  final  the  Consent  Order  with  Stanco 
Petroleum.  Inc.  (Stanco)  executed  on 
March  24. 1988,  and  published  for 
comment  in  53  FR  11548  on  April  7, 1988. 

As  required  by  10  CFR  205.199J,  DOE 
provided  a  period  of  thirty  days 
following  publication  of  the  Notice  of 
Proposed  Consent  Order  for  the 
submission  of  comments.  The  ERA 
received  no  comments  in  response  to 
this  Notice.  Accordingly.  ERA  has 
determined  that  the  Consent  Order 
should  be  made  final  without 
modification.  The  Consent  Order 
becomes  effective  as  a  Final  Order  of 
the  DOE  on  the  date  of  publication  of 
this  Notice. 

RM  RJflTH«  INTOMMATION  CONTACT: 

Edward  P.  Levy,  Office  of  Enforcement 
Litigation,  Economic  Regulatory 
Administration.  U.S.  Department  of 
Energy,  Room  6H-034,  RG-33, 1000 
Independence  Avenue,  SW., 
Washington.  DC  20585.  (202)  586-5417. 
Copies  of  the  Consent  Order  may  be 
obtained  free  of  charge  by  written 
request  to  "Stanco  Consent  Order 
Request"  at  the  above  address  or  by 
calling  Edward  P.  Levy  at  the  above 
telephone  number.  Copies  may  also  be 
obtained  in  person  at  the  same  address 
or  at  the  Freedom  of  Information 
Reading  Room,  Room  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW..  Washington,  DC  20585. 

SUPTLEMnrrANY  mrmmation:  On  April 
7, 1988,  DOE  PubUshed  notice  in  the 
Federal  Register,  Vol.  53  at  page  11548 
announcing  the  execution  of  a  Proposed 
Consent  Order  between  Stanco  and 
DOE.  In  compUance  with  the  DOE 
regulations,  that  Notice,  and  a  Press 
Release  issued  on  April  14, 1988, 
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summarized  the  Proposed  Consent 
Order  and  the  relevant  facts.  • 

As  a  result  of  an  audit  of  Stance's 
compliance  with  the  Federal  petroleum 
price  and  allocation  regulations,  the 
Economic  Regulatory  Administration 
(ERA)  concluded  that  Stanco  had 
overcharged  in  certain  crude  oil 
transactions  during  the  period 
September  1973  through  August  1976. 
Stanco  disputed  ERA's  audit  findings 
and  denied  any  overcharge  liability,  but 
DOE'S  Office  of  Hearings  and  Appeals 
essentially  upheld  ERA's  conclusions  in 
a  Remedial  Order  issued  to  Stanco. 

The  Consent  Order  resolves  these 
matters  and  all  other  civil  and 
administrative  claims  or  causes  of 
action  regarding  Stanco's  compUance 
with  and  obUgations  under  the  Federal 
petroleum  price  and  allocation 
regulations. 

As  consideration,  Stanco  has  agreed 
to  pay  $50,000  plus  interest,  over  three 
and  one-half  years.  An  additional 
payment  will  be  made  to  DOE  for  every 
calendar  quarter  (during  the  term  of  the 
Consent  Order)  in  which  the  posted 
price  for  crude  oil  sold  by  the  firm 
averages  $21  or  more  per  barrel.  These 
payments  will  increase  as  the  posted 
price  increases.  ERA  will  petition  DOE's 
Office  of  Hearings  and  Appeals  to 
implement  special  refund  procedures 
pursuant  to  10  CFR  Part  205,  Subpart  V, 
to  distribute  all  amounts  paid  by  Stanco 
pursuant  to  the  Consent  Order. 

As  noted,  no  comments  were  received 
in  response  to  the  Notice  of  the 
Proposed  Consent  Order.  Accordingly, 
ERA  has  determined  to  adopt  the 
Proposed  Consent  Order  without 
modification  as  a  final  order  of  the  DOE, 
pursuant  to  10  CFR  205.199J.  The 
Consent  Order  becomes  effective  upon 
publication  of  this  Notice. 

Issued  in  Washington,  DC,  on  May  26, 1988. 

Milton  CLoraas, 

Chief  Counsel.  Office  of  Enforcement 
Litigation,  Economic  Regulatory 
Administration. 

[FR  Doc.  88-12693  Filed  6-3-88: 8:45  am] 

BtLUNQ  COOe  MSO-OI-M 


Office  of  Energy  Research 

Health  and  Environmental  Research 
Advisory  Committee;  Open  Meeting 

Pursuant  to  the  provision  of  the 
Federal  Advisor^  Committee  Act  (Pub. 
L.  92-^463,  86  Stat.  770),  notice  is  hereby 
given  of  the  following  meeting: 

Name:  Health  and  Environmental  Research 
Advisory  Committee  (HERAC) 

Date  and  time:  June  28, 1888—8:30  a.m. -3:00 
p.m. 


Place:  Conference  Center,  One  Washington 
Circle  Hotel  One  Washington  Circle,  NW., 
Washington.  DC  20037. 

Contact:  George  D.  Duda,  Office  of  Health 
and  Environmental  Research  (ER-72),  Office 
of  Energy  Research,  Department  of  Energy, 
Washington,  DC  20545,  Telephone:  301/353- 
3651. 

Purpose  of  the  Committee:  To  provide 
advice  on  a  continuing  basis  to  the  Secretary 
of  the  Department  of  Energy  (DOE),  through 
the  Director  of  Energy  Research,  on  the  many 
complex  scientific  and  technical  issues  that 
arise  in  the  development  and  implementation 
of  the  Health  and  Environmental  Research 
(HER)  program. 

Tentative  Agenda:  Briefings  and 
discussions  of: 

June  29. 1988 

•  Report  hY)m  HERAC  Subcommittee  on 
Biotechnology 

•  Report  from  HERAC  Subcommittee  on 
Radiation  Biology 

•  Report  from  HERAC  Subcommittee  on 
Nuclear  Medicine 

•  New  Business  Discussion 

•  Public  comment  (10  minute  rule) 
Public  Participation:  The  meeting  is  open 

to  the  public.  Written  statements  may  be  filed 
with  the  Committee  either  before  or  after  the 
meeting.  Members  of  the  public  who  wish  to 
make  oral  statements  pertaining  to  agenda 
items  should  contact  George  D.  Duda  at  the 
address  or  telephone  number  listed  above. 
Requests  must  be  received  5  days  prior  to  the 
meeting  and  reasonable  provision  will  be 
made  to  include  the  presentation  on  the 
agenda.  The  Chairperson  of  the  Committee  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderiy 
conduct  of  business.  ' 

Transcripts:  The  transcript  of  the  meeting 
will  be  availatde  for  public  review  and 
copying  at  the  Freedom  of  Information  Public 
Reading  Room,  lE-190,  Forrestal  Building, 
1000  Independence  Avenue.  SW., 
Washington,  DC,  between  9:00  a.m.  and  4:00 
p.m.,  Monday  through  Friday,  except  Federal 
holidays. 

Issued  at  Washington,  DC,  on  May  31, 1988. 
|.  Robert  Franldin, 

Deputy  Advisory  Committee  Management 
Officer. 
[FR  Doc.  88-12630  Filed  6-3-88:  8:45  am] 

SNXWa  COOE  S4SIMI1-M 

Economic  Regulatory  Administration 
(ERA  Docket  No.  8S-29-NQ1 

Premier  Enterprises.  Inc.;  Application 
To  Import  Natural  Gas  From  Canada 

agency:  Department  of  Energy; 
Economic  Regulatory  Administration. 
action:  Notice  of  application  for 
blanket  authorization  to  import  natural 
gas. 

summary:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  gives  notice  of  receipt 
on  May  6, 1988,  of  an  application  filed 
by  Premier  Enterprises,  Inc.  (Premier), 


for  blanket  authorization  to  import  up  to 
73  Bcf  of  natural  gas  from  Canada  for 
domestic  spot  sales  over  a  two-year 
period  beginning  on  the  date  of  first 
delivery 

The  application  is  filed  with  the  ERA 
pursuant  to  section  3  of  the  Natural  Gas 
Act  and  DOE  Delegation  Order  No. 
0204-111.  Protests,  motions  to  intervene, 
notices  of  intervention  and  written 
comments  are  invited. 

date:  Protests,  motions  to  intervene  or 
notices  of  intervention,  as  applicable, 
requests  for  additional  procedures  and 
written  comments  are  to  be  filed  no  later 
than  July  6, 1988. 

FOR  FURTNER  information: 

William  L  Ehirbin,  Natural  Gas  Division, 
Economic  Regulatory  Administration, 
U.S.  Department  of  Energy,  Forrestal 
Building,  Room  GA-076, 1000 
Independence  Avenue.  SW., 
Washington,  DC  20585,  (202)  586-9516. 

Diane  Stubbs,  Natural  Gas  and  Mineral 
Leasing,  Office  of  General  Counsel, 
U.S.  Department  of  Energy,  Forrestal 
Building,  Room  6E-042, 1000 
Independence  Avenue,  SW., 
Washington.  DC  20585,  (202)  586-6667. 

SUPPl^MENTARY  INFORMATION:  Premier 
is  a  corporation  organized  and  existing 
under  the  laws  of  the  State  of  Colorado 
with  its  principal  place  of  business  in 
Engelwood,  Colorado.  The  applicant  is  a 
marketer  of  natiu-al  gas  and 
contemplates  importing  the  gas  from  a 
variety  of  Canadian  suppliers,  either  for 
its  own  account  for  resale  to  a  range  of 
United  States  purchasers,  including 
local  distribution  companies,  pipelines 
and  commercial  and  industrial  end- 
users,  or  as  an  agent  on  behalf  of 
Canadian  suppUers  or  U.S.  purchasers. 
Premier  may  also  secure  arrangements 
for  transportation  of  Canadian  gas  in  the 
United  States.  The  terms  of  each 
agreement  would  be  negotiated  between 
Premier  or  participating  U.S.  buyers  for 
which  Premier  acts  as  agent  or  marketer 
and  Canadian  producers.  Premier 
intends  to  use  existing  transmission 
systems  and  will  not  require  the 
construction  of  new  or  separate 
facilities  to  import  the  natural  gas. 
Premier  proposes  to  comply  with  ERA's 
reporting  requirements. 

The  decision  on  this  application  will 
be  made  consistent  with  the  DOE's  gas 
import  policy  guidelines,  under  which 
the  competitiveness  of  an  import 
arrangement  in  the  markets  served  is 
the  primary  consideration  in 
determining  whether  it  is  in  the  public 
interest  (49  FR  684,  February  22, 1984). 
Parties  that  may  oppose  this  applicatoin 
should  comment  in  their  response  on  the 
issue  of  competitiveness  as  set  forth  in 
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the  policy  guidelines.  The  applicant 
asserts  that  this  import  arrangement  is 
competitive.  Parties  opposing  the 
arrangement  bear  the  burden  of 
overcoming  this  assertion. 

All  parties  should  be  aware  that  if  the 
ERA  approves  this  requested  blanket 
import,  it  may  permit  the  import  of  the 
gas  at  any  existing  point  of  entry  and 
through  any  existing  transmission 
system. 

Public  Comment  Procedures 

In  response  to  this  notice,  any  person 
may  file  a  protest  motion  to  intervene 
or  notice  of  intervention,  as  applicable, 
and  written  comments.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  the  written 
comments  considered  as  the  basis  for 
any  decision  on  the  application  must, 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 
The  filing  of  a  protest  with  respect  to 
this  application  will  not  serve  to  make 
the  protestant  a  party  to  the  proceeding, 
although  protests  and  comments 
received  from  persons  who  are  not 
parties  will  be  considered  in 
determining  the  appropriate  action  to  be 
taken  on  the  application.  All  protests, 
motions  to  intervene,  notices  of 
intervention,  and  written  comments 
must  meet  the  requirements  that  are 
specified  by  the  regulations  in  10  CFR 
Part  590. 

Protests,  motions  to  intervene,  notices 
of  intervention,  requests  for  additional 
procedures,  and  written  comments 
should  be  filed  with  the  Natural  Gas 
Division.  Office  of  Fuels  Programs. 
Economic  Regulatory  Administration. 
Room  GA-076.  RG-23,  Forrestal 
Building,  1000  Independence  Avenue, 
SW,  Washington,  DC  20585,  (202)  586- 
9478.  They  must  be  filed  no  later  than 
4:30  p.m.  e.d.t.,  July  6, 1988. 

The  Administrator  intends  to  develop 
a  decisional  record  on  the  application 
through  responses  to  this  notice  by 
parties,  including  the  parties'  written 
comments  and  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  trial- 
type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 


identify  the  substantial  question  of  fact, 
law,  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  trial-type  hearing  must  show  that  there 
are  factual  issues  genuinely  in  the 
dispute  that  are  relevant  and  material  to 
a  decision'  and  that  a  trial-type  hearing 
is  necessary  for  a  full  and  true 
disclosure  of  the  facts. 

If  an  additional  procedure  is 
scheduled,  the  ERA  will  provide  notice 
to  all  parties.  If  no  party  requests 
additional  procedures,  a  final  opinion 
and  order  may  be  issued  based  on  the 
official  record,  including  the  application 
and  responses  filed  by  parties  pursuant 
to  this  notice,  in  accordance  with  10 
CFK  590.316. 

A  copy  of  Premier's  application  is 
available  for  inspection  and  copying  in 
the  Natural  Gas  Division  Docket  Room, 
GA-076  at  the  above  address.  The 
docket  room  is  open  between  the  hours 
of  8:00  a.m.  and  4:30  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

Issued  in  Washington,  DC  May  26, 1988. 
Constanca  L.  Buckley. 

Acting  Director,  Office  of  Fuels  Programs, 
Economic  Regulatory  Administration. 
[FR  Doc.  88-12694  Filed  6-3-88;  8:45  am] 

aHJJNQ  CODE  MS0-01-M 


Federal  Enargy  Regulatory 
Commisaion 

[Docket  Noe.  CP88-396-000.  et  aL] 

Tennaaaaa  Qaa  PIpaHna  Co.,  at  al.; 
Natural  Qaa  Cartificata  Fllinga 

Take  notice  that  the  following  fihngs 
have  been  made  with  the  Commission: 

1.  Texas  Gas  Hpeline  Company 

May  31. 1968. 

[Docket  No.  CP88-39e-000] 

Take  notice  that  on  May  16, 1988, 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  P.O.  Box  2511,  Houston, 
Texas  77252  filed  in  Docket  No.  CP88- 
396-000  a  request  pursuant  to  S  284.223 
of  the  Regulations  under  the  Natural 
Gas  Act  for  authorization  to  transport 
natural  gas  under  the  blanket  certificate 
issued  in  Docket  No.  CP87-115-000 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act,  all  as  more  set  forth  in  the 


request  on  file  with  the  Commission  and 
open  to  public  inspection. 

Tennessee  proposes  to  transport 
natural  gas  for  Tenngasco  Corporation 
(Tenngasco)  as  agent  and  on  behalf  of 
Tenneco  Oil  Company.  Tennessee 
explains  that  service  commenced  April 
4, 1988  under  {  284.223(a)  of  the 
Commission's  Regulations,  as  reported 
in  Docket  No.  ST88-3297-000.  Tennessee 
further  explains  that  the  peak  day 
quantity  would  be  103,400  dekatherms, 
the  average  daily  quantity  would  be 
8,000  dekatherms,  and  that  the  annual 
quantity  would  be  2.920.000  dekatherms. 
Tennessee  explains  that  it  would 
receive  natural  gas  for  Tennagasco's 
account  in  the  states  of  Louisiana, 
Texas,  and  Offshore  Louisiana. 
Tennessee  further  explains  that,  it 
would  redehver  natural  gas  for  the 
account  of  Tenngasco  in  the  states  of 
Texas  and  Louisiana. 

Comment  date:  July  15, 1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  Equitable  Resources  Exploration,  Inc. 
and  Eastern  Kentucky  Production 
Company 

May  31, 1988. 

[Docket  No.  CI86-245-002.  et  al.] 

Take  notice  that  on  February  22, 1988, 
Equitable  Resources  Exploration.  Inc. 
(EREX)  and  Eastern  Kentucky 
Production  Company  (EKPC).  c/o  Henry 
E.  Reich.  Jr.,  Suite  2900. 330  Grant  Street, 
Pittsburgh,  Pennsylvania  15219,  filed  an 
application  requesting  redesignation  and 
amendment  of  the  certificate  and  rate 
schedule  formerly  held  by  PECO 
Resources,  Inc.  and  of  the  terminated 
small  producer  certificates  formerly  held 
by  Union  Drilling,  Inc.  (UDI)  and  Gas 
Well  Supply  Company  (GWSC)  listed  on 
the  attached  appendix,  ail  as  more  fully 
set  forth  in  the  application  which  is  on 
file  with  the  Commission  and  open  for 
public  inspection. 

Effective  January  1, 1988.  PECO 
merged  into  UDL  with  the  latter 
continuing  as  the  surviving  company 
under  the  new  name  Equitable 
Resources  Exploration.  Inc.  and  GWSC 
merged  into  EKPC  with  the  latter 
continuing  as  the  surviving  company 
under  the  name  of  Eastern  Kentucky 
Production  Company. 

Comment  date:  June  14, 1988,  in 
accordance  with  Standard  Paragraph  J 
at  the  end  of  the  notice. 


Appendix 

Certificate  and  Rate  Schedule  of  PECO  Resources.  Inc.  To  Be  Redesignated  in  the  Name  of  Equitabi^  Resources 

Exploration,  Inc. 


PECO  nrt»  KtMdule 
No. 


1..- 


Propoerd  EREX  rata 
sctwdutoNa 


Purchaser 


East  Tennessee  Natural  Gas  Company.. 


Docket  No. 


066-245-001. 


Smau  Producer  Certificates  To  Be  Redesignated  in  the  Name  of  Equitable  Resources  Exploration,  Inc.  or  Eastern 

Kentucky  Production  Company 


3.  Fina  Oil  and  Chemical  Company 

May  31, 1888. 

[Docket  No.  CI76-361,  et  al.] 

Take  notice  that  on  March  11. 1988. 
Fina  Oil  and  Chemical  Company  (Fina) 
of  P.O.  Box  2159,  Dallas,  Texas  75221, 
filed  an  application  to  amend  the 
certificates  in  the  docketo  listed  in  the 

Appendix 


Appendix  hereto  by  substituting  Fina  for 
Northwest  Exploration  Corporation 
(Northwest)  as  the  certificate  holder  and 
to  redesignate  Northwest's  related  Rate 
Schedules  listed  on  the  Appendix  hereto 
as  Fine's  Rate  Schedules,  all  as  more 
fully  set  forth  in  the  application  which'  is 
on  file  with  the  Commission  and  open 
for  pubUc  inspection. 
By  assignments  dated  December  29, 


1966,  and  effective  October  1, 1986, 
Williams  Exploration  Company 
assigned  to  Fina  all  right,  title  and 
interest  in  the  properties  covered  under 
Northwest's  certificates  and  rate 
schedules  listed  on  the  attached 
Appendix. 

Comment  date:  June  14. 1988,  in 
accordance  with  Standard  Paragraph  J 
at  the  end  of  this  notice. 


Norttiwest  rate 
schedule 


3 

4 

10.... 
12..„ 


FINA  rate 
schedule 


131.. 
132.. 


133... 
134-. 


Buyer,  contract  date  and  property  covered 


Northwoat  Pipeline.  January  7. 1976,  Philadelphia  Creek,  Rto  Blanco  Co.,  Coto.... 
North»»e»t  Pipeline.  August  31, 1977,  Eaat  Douglas  Creek.  Rio  Blanco  Co.,  Coto.. 

Northwert  Pipeline.  July  29, 1978.  T*»ln  Arrows  Creek.  Rio  Bianco  Co..  Coto 

Northwest  Pipeline.  December  4. 1979.  San  Jum  Basin.  Swt  Juan.  Co.  NM 


Docket  No. 


CI  78-381. 

CI  78-49. 

.  CI  78-1235. 

CI  79-206. 


4.  Notbism  Natural  Gas  Company, 
Division  of  Enron  Corp. 

June  1. 1988. 

[Docket  No.  CP8fr-41O-O00] 

Take  notice  that  on  May  25, 1988. 
Northern  Natiual  Gas  Company, 
Division  of  Enron  Corp.  (Northern).  2223 
Dodge  Street.  Omaha.  Nebraska  68102. 
filed  in  Docket  No.  CP86^10-000  a 
request  pursuant  to  §5  157.205  and 
284.223  of  the  Commission's  Regiilations 
under  the  Natural  Gas  Act  (18  CFR 
157.205  and  284.223)  for  authorization  to 
provide  an  interruptible  transportation 
service  for  Citizens  Gas  Supply 
Corporation  (Citizens  Gas),  a  marketer 
of  natural  gas.  under  the  certificate 
issued  in  Docket  No.  CP8&-435-0Q0 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act.  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Northern  states  that  pursuant  to  a 
transportation  agreement  dated  April  6. 
1988.  it  proposes  to  receive  up  to  20 
billion  Btu  of  natural  gas  per  day  plus 
additional  volumes  if  sufficient  capacity 
exists,  at  existing  interconnections  in 


Eugene  Island  Blocks  384  and  372, 
Offshore  Louisiana  and  redeliver 
thermally  equivalent  volumes  at  Eugene 
Island  Block  342,  Offshore  Louisiana. 

Northern  further  states  that  the 
average  day,  maximum  day  and  annual 
volumes  would  be  20.0  billion  Btu.  15.0 
billion  Btu,  and  7.300  billion  Btu, 
respectively.  Northern  states  that  no 
facilities  need  be  constructed  to 
implement  the  service.  In  addition 
Northern  indicates  that  there  is  no 
agency  relationship  under  which  a  local 
distribution  company  or  affiliate  of 
Citizens  Gas  would  receive  gas  on 
behalf  of  Citizens  Gas.  Northern  also 
states  that  on  March  8. 1988.  it 
commenced  a  transportation  service  for 
Citizens  Gas  under  the  120-day 
authorization  of  S  284.223  of  the 
Commission's  Regulations. 

Northern  states  that  the  contract 
provides  for  a  two-yeat  primary  term 
and  would  continue  month  to  month 
thereafter  unless  terminated  by  thirty- 
day  written  notice. 

Northern  proposes  to  charge  the  rates 
and  abide  by  the  terms  and  conditions 
provided  by  its  Rate  Schedule  IT-1. 


Comment  date:  July  18, 1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

5.  Trunkllne  Gas  Company 

June  1. 198a 

[Docket  No.  CP88-406-000) 

Take  notice  that  on  May  24, 1988, 
Tnmkline  Gas  Company  (Applicant), 
P.O.  Box  1642.  Houston,  Texas  77251- 
1642,  filed  in  Docket  No.  CP88-406-000  a 
request  pursuant  to  S5  157.205  and 
284.223  of  the  Commission's  Regulations 
under  the  Natiual  Gas  Act  and  the 
Natural  Gas  Policy  Act  (18  CFR  284.223) 
for  authorization  to  transport  natural 
gas  for  Consolidated  Fuel  Supply,  Inc. 
(Consolidated),  a  marketer,  under 
applicant's  blanket  certificate  issued  in 
Dodcet  No.  CP86-588-O00  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act,  all 
as  more  fiiUy  set  forth  in  the  request 
which  is  on  file  with  the  Commission 
and  open  for  public  inspection. 

AppUcant  proposes  to  transport  up  to 
50,000  Dt  per  day  on  behalf  of 
Consolidated  pursuant  to  a 
transportation  agreement  dated  April  B, 
1988,  between  Applicant  and 
Consolidated  (Agreement).  Applicant 
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would  receive  gas  from  various  existing 
points  of  receipt  on  its  system  in  Illinois, 
Louisiana,  offshore  Louisiana, 
Tennessee  and  Texas  and  transport  and 
redeliver  the  subject  gas,  less  fud  used 
and  unaccounted  for  line  loss,  to 
Panhandle  Eastern  Pipe  Line  Company 
in  Douglas  County,  Illinois  for  various 
end-users. 

Applicant  further  states  that  the 
estimated  daily  and  estimated  annual 
quantities  would  be  27,000  Dt.  and 
iaoOO.000  Dt.  respectively.  Service 
under  S2M.223(a)  commenced  on  April 
11, 1988,  as  reported  in  Docket  No. 
ST88-3567. 


Comment  date:  July  18, 1988.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice.  i 

6.  El  Paso  Natural  Gas  Compeny 

luna  1. 198a 

[Docket  No.  CP8S-39Z-000] 

Take  notice  that  on  May  13. 1988,  El 
Paso  Natural  Gas  Company  [El  Paso). 
P.O.  Box  1492.  EI  Paso,  Texas  79978. 
filed  in  Docket  No.  CP88^92-€00 
pursuant  to  §  157.205  of  the  Regulation 
under  the  Natural  Gas  Act  (18  CFR 
157.205)  for  authorization  to  install  and 
operate  a  sales  tap  and  valve  assembly, 
to  be  located  in  McKinley  County,  New 
Mexico  in  order  to  permit  the  delivery  of 
natural  gas  to  the  Gas  Company  of  New 
Mexico  (GCNM)  for  resale  to  the  Gallup 
McKinley  County  Elementary  School 
located  in  McKinley  County,  New 
Mexico,  all  as  more  folly  set  forth  in  the 
request  on  Hie  with  the  Commission  and 
open  for  public  inspection. 

El  Paso  states  that  it  is  advised  by 
GCNM  that  the  requested  quantities  of 
natural  gas  will  be  utilized  to  serve  the 
natural  gas  requirements  of  the  new 
Gallup  McKinley  County  Elementary 
School.  It  is  stated  that  initial  deliveries 
of  natural  gas  are  requested  to  begin  in 
the  first  quarter  of  1989.  The  estimated 


cost  of  the  sales  tap  in  $3,970,  it  is 
further  stated. 

Comment  date:  July  18. 1988,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Para^aph: 

J.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filings  should  on  or  before  the  comment 
date  file  with  the  Federid  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE..  Washington,  DC 
20426  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211,  385.214).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
ptulies  to  the  proceeding.  Any  person 
wishing  to  become  a  party  in  any 
proceeding  herein  must  file  a  petition  to 
intervene  in  accordance  with  the 
Commission's  rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwise'  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CSV.  157.205)  a 
protest  to  the  request  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest  the  instant  request  shall 
be  treated  as  an  application  for 


authorization  pursuant  to  section  7  of 

the- Natural  Gas  Act 

LoiaD.Ca8lMll. 

Acting  Secretary. 
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[Docket  Na  G-18748-005,  at  al] 

ARCO  0«  and  Qw  Ca  OlvMon  of 
Atlantic  RlehfMd  Company,  et  at; 
AppNcationa  for  Certificatea, 
Abandonmant  of  Sarvica  and 
Aiiniiuiiiaiii  OT  cannicaiaa 

May  31. 1988 

Take  notice  that  each  of  the 
Applicants  listed  herein  has  filed  an 
application  pursuant  to  section  7  of  the 
Natuiral  Gas  Act  for  authorization  to  sell 
natural  gas  in  interstate  commerce,  to 
abandon  service  or  to  amend  certificates 
as  described  herein,  all  as  more  fully 
described  in  the  respective  applications 
which  are  on  file  with  the  Commission 
and  open  to  public  inspection. 

Any  person  desiring  to  be  heard  or  to 
make  any  (votest  with  reference  to  said 
applications  should  on  or  before  June  14, 
1988.  file  with  the  Federal  Energy 
Regulatory  Commisson,  Washington,  DC 
20426.  a  petition  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Conunission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211.  385.214).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  in  any 
proceeding  herein  must  file  a  petition  to 
intervene  in  accordance  with  the 
Commission's  rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicants  to  appear  or 
to  be  represented  at  the  hearing. 
LobO-Cariiaa 
Acting  Secretary. 


Docfc6t  No.  Bnd  dsiB  filBd 


G-18748-005.  D.  May  17. 1988... 

061-1429-020.  O.  May  16. 1988.. 
061-1429-021.  D.  May  19.  1988. 
O6S-643-000.  D.  May  13.  1988.... 
065-1227-001,  0,  Dae  1. 1987  _ 


AppRcanI 


MfVX)  OH  and  Gas  Cooipany,  Division  of  Atlantic 
RichfieW  Company.  P.O.  Box  2819,  Dallas.  TX 
75221. 

Si«i  Exploration  and  Production  Company,  P.O.  Boa 
2880.  Dallas,  TX  75221-2880. 


ARCO  OS  and  Gas  Company.  Division  et  ASanMc 

RicMieM  Company. 
MoM  OS  Exploration  and  Producing  Souttwasi  Inc.. 

Mn«  Greenway  Plaza.   Suite  2700,  Houston,  TX 

77046-0957. 


njrdiasar  and  Location 


El  Paso  Natural  Gas  Company  Mocane.  M  at.,  HeldB, 
Beavarand  ENs  Counties,  Otdahoma.  aad  Upaconb 
and  OGMtree  Counties,  Texas. 

— do : 


Jakaai  «ra/..  Raids,  Lm  County.  New  Mexico 

.....do.. 

Langia-Mattix  Field.  Lea  County.  Na*  Maitoa 

Hafcral  Gas  Company  oi  America,  Mtan  Baain  ReM, 

Eddy  County,  New  Mexica 
Tennessee  Gas  Pipeline  Company,  a  Division  o(  Teiv 

neco  Inc.,  Second  Bayou  RM,  Cameron  Parish, 

Louisiana. 


Descrip- 
tion 


(') 
t*) 

(*) 
(♦) 


Docket  No.  and  date  filed 


CI88-456-000.  (064-522).  B,  May  13. 

1988. 
088-457-000.    (061-1429).    B.   May 

16  1988 
a88U58-000,  F.  May  18. 1988 


088-459-000.  (062-3).  B,   May  18, 

1966 
088-480-000.  (062-530),  B,  May  18, 

1966 
088-461-000.  (G-4361).  8.  May  19. 

1988. 

088-462-000  (CI61-1425).  B.  May  19, 
1988. 


AppGcanl 


Union  ON  Company  of  CaBfomia.  P.O.  Box  7600,  Loe 

Angelas.  CA900S1. 
Sun  Eiqiloration  and  Production  Company. 

Heknarich  &  Payne,  Inc.  1579  E.  21st.  Tulaa.  OK 

74114. 
Suifeiifilonaon  and  Production  Company 


ARCO  01  and  Gas  Company,  Division  of  Atlantic 

Richfield  Company. 
Sohio  Petroleum  Company.  P.O.  Box  4587,  Houstoa 

TX  77210. 

Sun  Exploration  and  Production  Company 


Purchesar  and  Location 


K  N  Energy.  Ina,  Camrick  Reld,  Beaver  County.  OMa- 


B  Paso  Natural  Gas  Company.  Jaknat  ReM.  Lee 

County.  New  Maxica 
WWama  Natural  Gas  Company.  Hobart  Ranch  Area, 

Hamphl  County.  Taxaa. 
B  Paao  Natural  Oas  Company.  Langlie-Mattix  RekL 

Lea  County.  New  Mexk». 
National  Gas  PipeSne  Company  of  America.  Northeast 

AUon  Raid.  Caddo  County,  Oklahoma. 
Tannasaae  Gas  PIpalna  Company,  a  Diviaton  of  Ten- 

neoo  Inc  LaReforma  RaM.  Starr  and  Hidalgo  Coun- 
ties, Texas. 
B  Paso  Natural  Gaa  Company,  Jaknat  Yates  Rekl 

Lea  County,  New  Mexico. 


Descrip- 
tion 


(•) 
(•) 

n 

(•) 
(') 
C) 


'  ifte^  liaise  s2?^S2?l't221'"BS:!S!;  ?£?SU3d*2'?25iI  SIS?  ^=2!!??v- 

:  1^  ^^^'•'p^SW.lSSn'SSr^^^  Am-tcan  Cometra  inc.  and  Cor««al.  Inc.  , 

^^^^^^^JEttartve  1-2-88.  Sun  assigned  Ms  hlarast  in  Property  No.  527258.^  E  King,  to  Doyle  Hartman.  James  A.  Davidson.  Michael  L  Klein,  and  John  H.  Hendrix 

iiIS2!!2  I'l^'  S^  Western  EAP  me.  aaaigned  certain  acreage  to  Hehnerich  &  Payne.  Inc. 
^^^Itertive  1-2-88.  Sun  assigned  its  interest  In  Property  Na  74mS:  Welle  12  » 13.  to  65to 

'i^^S^^l'fL- 1?**^??^  "f"*'  •'^^•O®  to  "**^  P«^  Reeouroes  Company  and  Mobil  Exptoration  &  Producing  U  S  Inc 
Klein.^^d!Sh? H  H2!d*X.!JSraSt  "  ^^^  ^^  '"^^^  ®**"'^'^  J* W (formerly  gSSSTiS).  to  oSSlStJiiv  jSmes  A  Davidson.  Michael  L 

Rung  code:  A-Mtial  Service.  B-Atandonment  C— Amendment  to  add  acreage.  D— Amendment  to  delete  acreage.  E— Total  Successton.  F— Partial  Successkxi. 


[FR  Doc.  88-12823  Filed  fr-3-8e:  8:45  am] 
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'  Thii  notice  does  not  provide  for  consolidation 
for  bearing  of  the  several  matters  covered  herein. 


IDocket  Na  RP86-3S-011] 

Great  Lakea  Qaa  Tranamiaaion  Co^ 
CompManca  HIIng 

June  1, 1988. 

Take  notice  that  on  May  20, 1988, 
Great  Lakes  Gas  Transmission 
Company  (Great  Lakes)  filed  revised 
tariff  sheets  to  its  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1  and  Original 
Volume  No.  2. 

Great  Lakes  states  that  these  tarifF 
sheets  incorporate  changes  in  revised 
base  tariff  rates,  interim  ovemu  rates, 
and  interim  minimum  bill  in  compliance 
with  Articles  m.  VI  Vn  and  IX  of  the 
stipulation  and  agreement  approved  by 
the  Commission  in  its  letter  order  issued 
April  e,198& 

Great  Lakes  states  that  the  filing  fee  is 
being  tendered  under  protest  to  the 
extent  if  any,  a  protest  is  required  to 
preserve  the  right  of  Great  Lakes  to  the 
refund  of  any  amotut  thereof  which  may 
subsequently  be  determined  to^ave 
been  tmlawfiilly  collected  as  a  result  of 
final  disposition  of  administrative  or 
judicial  proceedings. 

Great  Lakes  states  that  copies  of  this 
filing  are  being  served  on  all  its 
customers  and  the  Public  Service 
Commissions  of  Miimesota,  Michigan 
and  Wisconsin. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 


Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214, 
385.211  (1987)).  All  such  motions  or 
protests  shotild  be  filed  on  or  before 
June  8, 1988.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Loia  D.  Cashell. 
Acting  Secretary. 

[FR  Doc.  88-12705  Filed  6-3-88: 8:45  am] 
MLLMO  cooc  arir-ei-M 


[Docket  No*.  TQes-1-51-001  and  RP8S- 
158-000] 

Great  Lakaa  Gaa  Tranamiaaion  Co; 
Propoaad  Oiangaa  in  F.EJt.C.  Qaa 
Tariff 

June  1, 1988. 

Take  notice  that  Great  Lakes  Gas 
Transmission  Company  ("Great  Lakes"), 
on  May  20, 1988,  tendered  for  filing 
Substitute  Fourteenth  Revised  Sheet 
Nos.  57(i),  Substitute  Fourteenth  Revised 
Sheet  Nos.  57(ii),  and  Substitiite  First 
Revised  Sheet  No.  57(v)  to  its  FERC  (}as 
Tariff,  First  Revised  Vohmie  No.  1  to  be 
effective  June  1, 1988.  * 


Great  Lakes  states  that  on  May  2. 
1088,  it  filed  with  tiie  Federal  Energy 
Commission  (Commission],  pursuant  to 
Order  No.  483— Revisions  to  Purchased 
Gas  Adjustment  Regulations,  a  series  of 
tariff  sheets  which  included  Fourteenth 
Revised  Sheet  Nos.  57(i),  Fourteenth 
Revised  Sheet  No.  57(ii)  and  First 
Revised  Sheet  No.  57(v)  with  a  proposed 
effective  date  of  June  1, 1988. 

Great  Lakes  states  that  since  this 
filing  was  made,  it  has  been  notified  by 
its  largest  resale  customer,  Natural  Gas 
Pipeline  Company  of  America 
("Natural"),  of  a  revision  in  the  level  of 
volumes  projected  by  Natural  to  be 
purchased  during  the  months  i)f  June 
and  July,  1988.  l^s  change  in  volumes 
causes  a  corresponding  change  in  Great 
Lakes'  company  use  gas  which  results  in 
a  decrease  in  the  Purchased  Gas  Cost 
Adjustment  rates  from  those  of  the  May 
2, 1988.  filing  for  most  of  Great  Lakes' 
customers. 

Great  Lakes  is  requesting  the 
^  Commission  to  accept  this  revised  filing 
in  order  to  implement  the 
aforementioned  revised  Purchased  Gas 
Cost  Adjustments  effective  June  1, 1988. 

Great  Lakes  requests  waiver  of  the 
notice  requiremnt  of  the  provisions  of 
S  154.309  of  tiie  Commission's 
Regulations  and  any  other  necessary 
waivers  so  as  to  permit  Substitute 
Fourteenth  Revised  Sheet  Nos.  57(i), 
Substitute  Fourteenth  Revised  Sheet  No. 
57(ii)  and  Substitute  First  Revised  Sheet 
No.  57(v)  to  become  effective  on  June  1, 
1968. 
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Any  person  desiring  to  be  heard  or  to 
protest  said  niing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Cofnmisrioa,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20428,  fai  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  AD  such 
motions  or  protests  should  be  filed  on  or 
before  June  8, 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  actioa  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commisison  and  are  available  for  public 
inspection. 

LaisCaalMlI. 

Acting  Secretary. 

[FR  Doc.  88-12703  Piled  6-3-88: 8:45  am] 

BHJJNG  COOC  trU-OI-H 


(Docket  No.  RP87-22-O07)  | 

ragh  Mand  Offstwra  System;  Tariff 
Filing 

June  1, 1968. 

Take  notice  that  on  May  24, 1988, 
High  Island  Offshore  System  ("HIOS ") 
tendered  for  filing  Third  Substitute 
Eighteenth  and  Second  Substitute 
Nineteenth  Revised  Sheet  Nos.  4  to  be 
included  in  its  FJLR.C.  Gas  Tariff. 
Original  Volume  No.  1  to  be  effective 
January  1, 1988,  and  April  1, 1988. 
respectively. 

HIOS  states  that  Third  Substitute 
Eighteenth  and  Second  Substitute 
Nineteenth  Revised  Sheet  Nos.  4  reflect 
a  decrease  of  $.03  in  its  Demand  Rate  as 
a  result  of  decreased  costs  paid  to  U-T 
Offshore  System  under  its  Rate 
Schedule  K-1  for  measiffement, 
dehydration,  and  separation  at  the 
Cameron  Meadows  facilities.  HIOS 
farther  states  that  such  rate  reduction  is 
being  made  as  an  amendment  to  its 
previous  filing  submitted  on  May  8, 1988 
in  compliance  with  Article  m  of  RP87- 
22-000  Stipulation  and  Agreement 
approved  by  the  Federal  Energy 
Regulatory  Commission  ("Commission") 
on  February  25. 1988. 

Any  person  dewing  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intCTvene  or  to  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  SL.  NE,  Washington,  DC 
20428,  in  accordance  with  Rule  211  or 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  rai  or  before  Jane  8, 1988. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 


appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 

the  proceeding.  Any  person  wishing  to 
become  a  party  to  the  proceeding  must 
file  a  motion  to  intervene.  Copies  at  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 

laia  D.  Casheil, 

Acting  Secretary. 

(FR  Doc.  88-12708  Filed  6-3-88;  8:45  am] 

■ftlMS  COOC  STir-oi-n 


[Docket  No.  RPt7-22-004,  et  al.) 

Mgh  Wand  Offshora  Syslam,  at  aL; 
FHing  of  Pipaline  Refund  Reports  and 
Refund  Plans 

May  31. 196& 

Take  notice  that  the  pipelines  listed  in 
the  Appendix  hereto  have  submitted  to 
the  Commission  for  filing  proposed 
refund  reports.  The  date  of  filing  and 
docket  number  are  also  shown  on  the 
Appendix. 

Any  person  wishing  to  do  so  may 
submit  comments  in  writing  concerning 
the  subject  refimd  reports.  All  such 
comments  should  be  filed  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington.  DC  20426.  on  or  before  June 
17, 1988.  Copies  of  the  respective  filings 
are  on  file  with  the  Commission  and 
available  for  public  inspection. 

LoisD.Caabeil.' 

Acting  Secretary. 

Appendix 


Fling  date 

Corapany 

OocfcatNa 

Apr.  8.  1988..-.. 

Hifl^  Island 
Offsnofc 
System. 

RP87-22-004 

Apr.  18. 1888  _ 

MK3C  ln&.._      .. 

RPBf7-4»-004 

Apr.  25.  1988.... 

High  Island 
OffsNxa 
System. 

RP87-22.005 

Do 

Arkta  Energy 

RP88-106-011 

Rasouroes. 

May  2.  1988 

Souttwm  Natural 
Gas  Company. 

RP85-153-006 

May  16.  1988.... 

Midwestern  Gas 
Transmission 
Company. 

RPS8-33-010 

May  17. 1988- 

East  Tannasaae 
Natural  Gas 

CofTipany.. 

RP87-7a-010 

May23,  1988... 

Souewm  Natural 
GasConpany. 

cpee-wi-oio 

[FR  Doc.  88-12700  Filed  6-3-88: 8:45  am] 

StUJNO  COOE  i717M>1-« 


[Docket  Na  TQB8-1-15-0021 

Mid  Louisiana  Gas  Co.;  Correction  to 
FMng 

)imet,19e& 

Take  Notice  that  on  l^y  24, 1968,  Mid 
Louisiana  Gas  Company  (Mid 
Louisiana)  filed  Sixty-T^ird  Revised 
Sheet  No.  3a  to  its  FERC  Gas  Tariff. 
First  Revised  Volume  No.  1,  to  be 
effective  June  1, 19e& 

K6d  Louisiana  states  that  the 
previously  filed  sheet  entitled  Sixty- 
Third  Revised  Sheet  No.  3a,  Superseding 
Substitute  Sixty-Second  Revised  Sheet 
No.  3a  should  have  been  titled  Sixty- 
Third  Revised  Sieet  Na  3a.  Superseding 
Sixty-Second  Revised  Sheet  No.  3a. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington. 
DC  20428,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214, 
385.211  (1987)].  All  such  motions  or 
protests  should  be  filed  on  or  before 
June  8, 1988.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  CasheO, 
Acting  Secretary. 
(FR  Doc.  88-12702  Filed  8-3-68: 8:45  am) 

BttXUM  CODE  (Tir-OI-M 


[Docket  Na  RP88-94-0021 

Natural  Gas  PipeOne  Co.  of  America; 
Tariff  himg 

June  1, 1988. 

Take  notice  that  on  May  25. 1988. 
Natural  Gas  Pipeline  Company  of 
America  Natural).  701  East  22nd  Street. 
Lombard.  Illinois  60148,  submitted  in 
Docket  No.  RP88-94-002  revised  tariff 
sheets  to  be  a  part  of  its  FERC  Gas 
Tariff,  Third  Revised  Volume  Na  1.  to 
be  effective  on  May  1, 1988: 
Substitute  Alternate  Eight  Revised  Sheet 

Na8. 
Substitute  Alternate  Fourth  Revised 

Sheet  Na  13, 
Substitute  Alternate  Original  Sheet  Nos. 

165  through  170. 

Natural  states  that  in  compliance  with 
Ordering  Paragraph  D  of  the 
Commission  order  issued  in  Docicet  Nos. 
RP88-94-000  and  001  on  April  29, 1988 


(Order).  Natural  revised  its  sheets  to  (1) 
reflect  removal  (rf  aU  Relief  Gas  from  its 
Base  Period  and  Compaiison  Period 
purchase  calculatioos  for  the  purpose  of 
allocating  Take-or-Pay  Settlement  Costs 
to  jurisdictional  and  non-jurisdictional 
customers:  and  (2)  reflect  removal  of  all 
interest  indaded  in  the  Take-or-Pay 
Settlement  Costs  for  the  ftaiod  prior  to 
May  1. 1988. 

Natural  states  that  its  revised  tariff 
sheets  reflect  elimination  of  (1)  die 
provision  for  recovering  take-or-pay  or 
other  contractual  claims  not  assoled  by 
a  supplier  on  or  before  December  31, 
1988;  and  (2)  the  provision  which 
required  terminating  customers  to  pay 
tbdr  fiill  allocation  of  Take-or-Pay 
Settlement  Costs  in  one  lump  sum 
within  60  days  of  termination. 
Terminating  customers  shall  remain 
liable  for  their  ftill  cost  allocation  but 
will  be- permitted  to  pay  for  these  costs 
as  if  they  had  remained  a  customer. 

Natural  states  that  a  copy  of  its  filing 
has  been  mailed  to  Natural's 
jurisdictional  sales  customers,  interested 
state  regulatory  agencies,  and  all  parties 
set  out  on  the  official  service  list  at 
Docket  No.  RP88-«4-000. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,  Wa^dngton. 
DC  20428.  in  accordance  writh  |S  385.211 
and  385.214.  AU  such  motions  or  protests 
must  be  filed  on  or  before  June  8. 1988. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  bat  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Anj^  person  wishii^  to 
become  a  party  must  file  a  moti<Mi  to 
intervene.  Copies  of  this  filing  are  <»  file 
with  the  Comraission  and  are  available 
for  public  inspection. 
LoUD.CaalMU, 
Acting  Secretary. 
(FR  Doc.  86-12710  Filed  6-3-88: 8:45  amj 

coot  «717-0MI 
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[Docket  Ito.  RP8S-168-000) 

Raton  Gas  Transmission  C04 
CompHsnce  FIHng 

|une  1, 1988. 

Take  notice  that  on  May  20. 1988  (fee 
filed),  Raton  Gas  Transmission 
Company  (Raton)  filed  First  Revised 
Sheet  Nos.  22. 23,  24.  and  Original  Sheet 
Nos.  24-A  and  24-fi  to  its  FERC  Gas 
Tariff,  Original  Volume  No.  1,  proposed 
to  be  effective  June  1. 1988,  in 
compliance  with  Order  Na  483. 

Raton  states  that  these  revised  tariff 
sheets  reflect  modifications  of  its 


existing  PGA  Clause  whme  necessary  to 
implement  Order  No.  483  and  483-A. 
Raton  also  states  that  it  is  electing  to 
continue  use  of  its  currently  existing 
unit-of-sales  method  as  contained  in  the 
revised  tariff  sheets. 

RatcMi  states  it  is  not  filing  Revised 
Tariff  Sheet— Statement  of  Rates  since 
the  rate  change  of  its  supplier,  Colorado 
Interstate  Gas  Company  (CIG).  is  below 
the  Minimum  amount  of  one  inill  per 
Mcf  and  Raton's  Surcharge  Deferral  and 
Amortization  Period  does  not  currently 
expire  until  September  3a  1988  and 
could  not  be  changed  under 
Commission's  regulations. 

Raton  requests  diat  the  Commission 
grant  waiver  oi  filing  requirements  for 
magnetic  tape  in  any  PGA  filing 
requirement  since  Raton  does  not  have 
the  necessary  equifoaent  or  trained 
personnel  for  this  purpose  and 
considering  its  limited  operation  could 
not  economically  provide  such  a  facility. 
Raton  further  requests  thai  such  waivers 
be  granted  as  is  necessary  to  permit 
Raton  to  foUow  QG  in  its  delayed 
filings  as  ordered  April  12. 1988.  since 
Raton's  rates  directly  follow  and 
coincide  with  CIG's  rates  and  dates  of 
filing. 

Copies  of  this  filing  have  been  served 
on  Raton's  customers  and  the  New 
Mexico  Public  Service  Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE.,  Washington. 
DC  20426.  in  accordance  with  Rules  214 
and  211  of  the  Conunission's  Rules  of 
Practice  and  Procedure  (18  CFR  386.214. 
385.211  (1987)).  All  such  motions  or 
protests  should  be  filed  on  or  before 
June  8, 198&  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lds  D.  CsbImU. 
Acting  Secretary. 
(FR  Doc.  68-12706  Filed  6-3-88: 8:45  am] 

MUHM  coot  •717-01-H 


[Docket  Na  RPW-177-000I 

Texas  Gaa  Transmission  Corp.;  Tariff 
FiUng 

June  1, 198& 

Take  notice  that  on  May  24, 1988. 
Texas  Gas  Transmission  Corporation 
(Texas  Gas)  tendered  for  filing  the 


following  revised  tariff  sheets  to  its 
FERC  Gas  Tariff,  Original  Vohme  Na  1: 

Seventh  Revised  Sheet  No.  14 
Original  Sheet  No.  14A 
Original  Sheet  Na  14B 
Original  Sheet  No.  14C 
Original  Sheet  No.  122 
Original  Sheet  No.  123 

Texas  Gas  states  that  this  filing  is 
made  to  reflect  the  allocation  of  United 
Gas  Pipe  line  Company's  fixed  take-or- 
pay  charges  to  Texas  Gas's  downstream 
customers.  Texas  Gas  states  that  this 
filing  is  consistent  with  the 
Commission's  proposed  Interim  Rule 
and  Statement  of  Policy  pwsuant  to 
Order  No.  500  issued  August  7. 1987. 
which  allows  "downstream  pipelines 
._.  .  to  allocate  the  fixed  take-or-pay 
charges  of  upstream  pipelfaies  on  the 
same  basis  as  that  upon  which  they  are 
incurred,  namely,  cumulative  purchase 
deficiencies.'^  Texas  Gas  reserves  the 
right  to  revise  the  filing  as  necessary  to 
reflect  any  modifications  made  by  tfie 
Commission  or  as  required  by  any 
appellate  court.  The  proposed  effective 
date  of  the  tariff  sheets  listed  above  is 
June  1, 1988. 

Copies  of  this  filing  have  been  served 
upon  Texas  Gas's  affected  jurisdictional 
and  nonjurisdictional  sales  customers 
and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Stieet.  NE..  Washington. 
DC  20428,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214, 
385.211).  All  such  motions  or  protests 
should  be  filed  on  or  before  June  8, 1988. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  pubhc  inspection. 
Lois  D.  CasbflU, 
Acting  Secretary. 

(FR  Doc  88-12700  Filed  6-3-88:  MS  aici 
susM  COOC  trir-oi-M 

[Docket  No.  RP8S-134-001  ] 
Trunkline  Gaa  Co.;  Filing 

June  1, 1988. 

Take  notice  that  on  May  24. 1988, 
Tnmkline  Gas  Company  (Trunkline) 
filed  the  following  tariff  sheets  to  its 


20684 
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FERC  Gas  Tariff.  Original  Volume  No.  1. 
proposed  to  be  effective  June  1, 1968: 
Seventh  Revised  ^leet  No.  21-D ' 
Seventh  Revised  Sheet  No.  21^ 
Twelfth  Revised  Sheet  No.  21-F 
Fourth  Revised  Sheet  No.  21-¥.t     * 
Eighth  Revised  Sheet  No.  21-G      ' 
Sixth  Revised  Sheet  No.  Zl-H 
Sixth  Revised  Sheet  No.  21-1 
Sixth  Revised  Sheet  No.  21-| 
First  Revised  Sheet  No.  21-J.l 
First  Revised  Sheet  No.  21-J.2 
Original  Sheet  No.  21-J.3  "    j 

Ordinal  Sheet  No.  21-J.4 
Original  Sheet  No.  21-J.5  ' 

Trunkline  states  that  this  filing 
corrects  the  headings  on  the  revised 
tariff  sheets  that  were  filed  with  the 
Commission  on  May  3, 1986. 

Trunkline  requests  that  the 
Commission  accept  these  corrected 
sheets  in  place  of  those  submitted  on 
May  3, 1986,  to  be  effective  June  1, 198& 
Therefore,  Trunkline  requests  waiver  of 
S  154.22  of  the  Commission's 
Regulations. 

Trunkline  states  that  a  copy  of  diis 
niing  is  being  sent  to  each  of  its 
junsdictional  customers  and  to  the 
respective  State  Regulatory 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington. 
DC  20428,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214. 
385.211  (1987)).  All  such  motions  or 
protests  should  be  filed  on  or  before 
June  8. 1988.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
LoiaaCuhdl. 

Acting  Secretary.  ' 

(FR  Doc  W-12701  Filed  6-3-S8: 8:45  am] 

I  COOC  •717.«1-<l 


(Docket  No*.  RPS7-15-023,  RP8ft-11S-014] 

Trunkline  Qae  Co^  Propoeed  Changce 
In  FERC  Gas  Tariff 


June  1. 1968. 

Take  notice  that  Trtmkline  Gas ' 
Company  (Trunkline)  on  May  24, 1988, 
filed  the  following  revised  tariff  sheets 
to  its  FERC  Gas  Tariff,  Original  Volume 
No.  1  in  compliance  with  the 
Commission's  Opinion  No.  297  issued 


February  28, 1988  and  iU  April  22. 1968- 
Notice  of  Denial  of  Rehearing  by 
operation  of  law: 
Nintii  Revised  Sheet  No.  5 
"Thirteenth  Revised  Sheet  No.  5-A 
Fourth  Revised  Sheet  No.  9^ 
Fourteenth  Revised  Sheet  No.  9-F 

Hie  effective  date  of  these  revised 
tariff  sheets  pursuant  to  the  Commission 
orders  referenced  above  is  Kfay  1. 1987. 

Trunkline  states  that  these  tariff 
sheets  are  being  filed  under  oompulsfon 
of  sndi  orders  of  the  Commission  and 
without  prejudice  toTrunkline's  position 
that  the  subject  of  the  Commission's 
orders  can  not  lawfully  be  m^de 
applicable  retroactively,  and  in  fact  no 
refunds  should  be  ordered  at  this 
jtmcture  in  the  proceedings. 
Accordingly,  these  tariff  sheets  are 
submitted  without  prejudice  to  judicial 
review  of  the  Commission's  orders  and 
Trunkline's  position  in  the  above- 
docketed  proceedings. 

Copies  of  the  filing  were  served  upon 
Trunkline's  jurisdictional  customers  and 
appUcable  state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Sti«et,  NE..  Washington. 
DC  20428.  in  accordance  with  )9  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
June  8, 1988.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection  in  the  Public 
Reference  Room. 
LoisO.CaalMU. 
Acting  Secretary. 
[FR  Doc.  88-127M  Filed  6-3-68;  8:45  am] 

MUJM  COOC  1717-01^ 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-3391-5]  / 

Approval  Of  Prevention  of  Significant 
Air  QuaMy  Deterioration  (PSO)  Permit 
to  Com  Prockicta'  Stockton 
Cogeneratlon  Paemty  (SCF)  (EPA 
Project  Number  SJ  86-04) 

AOSNCV:  Environmental  Protection 
Agency  (EPA).  Region  9. 
action:  Notice. 


Protection  Agency  issued  ^  modified 
PSD  permit  (whidi  was  originally  issued 
on  December  16, 1965  under  EPA's 
Federal  regulations  40  CFR  52.21)  to  the 
applicant  named  above.  The  original 
PSD  permit  grants  approval  to  construct 
a  49.9  MW  coal-fired  circulating 
fluidized  bed  combustor  (CFBC) 
cogeneration  facility  located  in    . 
Stodcton.  California.  The  permit  - 
modification  allows  Com  Products 
simultaneous  operation  of  an  existing 
gas  turbine  %vith  the  CFBC,  and 
flexibility  to  operate  an  existing 
incinerator/waste  heat  boiler  during  the   * 
initial  startup  period  of  the  CFBC.  (Both, 
turbine  and  boiler  were  originally 
proposed  to  be  shutdown  following  the 
initial  operation  of  the  CFBC). 

POR  njRTHni  MFOfiMATKMi:  Copies  of 
the  permit  modification  are  available  for 
pubUc  inspection  upon  request;  address 
request  to:  Linda  Barajas  (A-3-1).  U.S. 
Environmental  Protection  Agency, 

Region  9, 215  Fremont  Street,  San      

Francisco,  CA  94105.  (415)  974-8221.  FTS 
454-8221. 

DATC  The  PSD  permit  modification  is 
reviewable  under  section  307(b)(1)  of  die 
Clean  Air  Act  only  in  the  Ninth  Circuit 
Court  of  Appeals.  A  petition  for  review 
must  be  filed  within  sixty  (60)  days  of 
the  date  of  this  notice. 

Date:  May  za  1988. 
David  P.  Howekamp, 

Director.  Air  Management  Division,  Region  A 
(FR  Doc  88-12834  Filed  6-3-88;  8:45  am) 

BILLINQ  COOC  MM-KHi 

[CFRL-3391-8] 

Approval  of  Prevention  of  Significant 
Air  QuaNty  Deterioration  (PSO)  Permit 
to  Cyprue  Caaa  Grande  Corporation 
(Cyprue)  (EPA  Project  NumlMr  NSR  4- 
1-3;  AZP  87-01) 

agency:  Environmental  Protection 
Agency  (EPA),  Region  9. 
action:  Notice. 


r.  Notice  is  hereby  given  that  on 
April  14, 1988,  the  Environmental 


r.  Notice  is  hereby  given  that  on 
April  18, 1988,  the  Environmental 
Protection  Agency  issued  a  PSD  permit 
under  EPA's  federal  regulations  40  CFR 
52.21  to  the  applicant  named  above,  lite 
PSD  permit  grants  approval  to 
construct/modify  the  Cyprus  Case 
Grande  existing  copper  mining  and 
processing  facility  located  on  the 
Tohono  O'odham  Indian  Reservation  in 
Pinal  County,  Arizona.  Due  to  a  decline 
in  copper  prices  and  the  unavailability 
of  copper  concentrates,  the  plant  ceased 
operating  in  August  1977.  Cyprus  now 
wishes  to  resume  operation  of  die  plant 
The  facility  presently  incbdes  an 
underground  copper  leaching  operation; 


concentrate  preparation  system:  two 
fluidized  bed  concentrate  roasters  with 
an  associated  leach  and  acid  plant;  a 
solvent  extraction  plant;  and  an 
electrowixming  plant  The  permit  is 
subject  to  certain  conditions,  including 
an  allowable  emission  rate  (and 
averaging  time)  as  follows:  sulfur 
dioxide  (SOa)  not  to  exceed  165  Ibs/hr 
or  650  ppm  (one-hour),  600  ppm  (24'hour) 
and  500  ppm  (annual);  particulate  matter 
(as  TSP  or  PM-10),  each  not  to  exceed 
5.56  Ibs/hr  (3-hour). 
FOR  FUfOMER  INFORMATION  CONTACT: 

Copies  of  the  permit  are  available  for 
public  inspection  upon  request;  address 
request  to:  Linda  Barajas  (A-3-1),  U.S. 
Environmental  Protection  Agency, 
Region  9, 215  Fremont  Street  San 
Francisco,  CA  94105,  (415)  974-8221,  FTS 
454-8221. 

SUPPLEMENTARY  INFORMATKMK  Best 
Available  Control  Technology  (BACT) 
requirements  include  the  existing 
cyclones,  venturi  scrubber,  electrostatic 
precipitator,  acid  plant  mist  eliminator 
and  the  proposed  new  double  alkali 
scrubber  for  the  control  of  SO».  TSP  and 
PM-10  emissions  from  the  plant 
date:  The  PSD  permit  is  reviewable 
under  section  307(b)(1)  of  the  Clean  Air 
Act  only  in  the  Ninth  Circuit  Court  of 
Appeals.  A  petition  for  review  must  be 
filed  within  sixty  (60)  days  of  the  date  of 
this  notice. 

Dated:  May  2a  19aa 
David  P.  Howelcamp, 

Director,  Air  Management  Division,  Region  9. 
(FR  Doc  68-12635  Filed  6-3-88;  8:45  am] 

BILUNO  COOE  (SaO-SO-M 


(FRL-3391-8] 

Thyroid  Follicular  CeH  Carcinogenesis: 
Mechaniatic  and  Science  Policy 
Considerations;  AvailabNity  of  Draft 
Report 

«QENCY:  U.S.  Environmental  Protection 
Agency. 

ACTION:  Notice  of  availability  of  Risk 
Assessment  Forum  draft  report. 

SUMMARY:  This  notice  announces  the 
availability  of  an  EPA  Risk  Assessment 
Forum  draft  report  entitied,  'Thyroid 
Follicular  Cell  Carcinogenesis: 
Mechanistic  and  Science  Policy 
Considerations."  EPA  has  asked  for 
combined  Science  Advisory  Board 
(SAB)  and  Science  Advisory  Panel 
(SAP)  review  of  this  report.  The  date, 
time,  and  place  of  the  SAB/SAP  review 
meeting  will  be  announced  in  a  separate 
Federal  Register  notice. 
DATES:  The  Agency  will  make  the 
document  available  for  public  review 
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and  comment  on  or  about  Jtme  6, 198a 
Comments  must  be  postmarked  by 
August  6, 1988. 

ADDRESSES:  To  obtain  a  single  copy  of 
this  document  interested  parties  should 
contact  the  ORD  Publications  Center. 
CERI-FRN,  U.S.  Environmental 
Protection  Agency  (EPA),  28  Martin 
Luther  King  Drive,  Cincinnati,  OH  4526a 
Telephone:  (513)  569-7562  or  FTS:  684- 
7562.  Please  provide  your  name,  mailing 
address,  and  the  EPA  document  number 
(EPA-625/3-88/014A).  The  document 
will  be  distributed  from  die  Cincinnati 
office  only. 

It  will  be  available  for  public 
inspection  and  copying  at  the  EPA 
Public  Information  Reference  Unit 
(PIRU),  EPA  Headquarters  Library,  401 
M  Street  SW..  Washington,  DC  20460. 
between  the  hours  of  8M)  a.m.  and  4:30 
pjn.  Comments  on  the  document  may  be 
sent  to  Linda  C.  Tuxen,  Technical 
Liaison,  Risk  Assessment  Forum  (RD- 
689),  U.S.  Environmental  Protection 
Agency,  401 M  Street  SW.,  Washington, 
DC  20460. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Linda  Tuxen,  (202)  or  FTS)  475-6743. 

SUPPLENKNTARY  INFORMATION:  EPA's 

Guidelines  for  Carcinogen  Risk 
Assessment  call  for  use  of  mechanistic 
and  other  relevant  information  in 
making  choices  about  the  models  to  be 
used  in  extrapolating  hazard  estimates 
fi-om  high  to  low  exposures  (51  FR  33998: 
September  24, 1986).  The  Forum  report 
on  thyroid  neoplasia  proposes  that, 
under  clearly  specified  conditions, 
chemical  carcinogenesis  in  thjToid 
follicular  cells  can  be  analyzed  as  a 
threshold  phenomenon,  rather  than 
assuming  low-dose  linearity  as  EPA 
customarily  does  for  carcinogenic 
compounds.  Specifically,  for  chemicals 
that  induce  tumors  only  in  the  thyroid 
gland  and  alter  pituitary-thyroid  status, 
EPA  scientists  would  use  metabolic 
toxicological,  and  ancillary  data  on 
preneoplastic  endpoints  to  identify  a 
NOAEL  or  LOAEL  as  die  basis  for  a 
cancer  potency  estimate. 

The  Forum  report  reviews  the 
physiology  and  biochemistry  of  normal 
thyroid-pituitary  function,  discusses 
factors  influencing  thyroid 
carcinogenesis,  and  analyzes  human- 
data  on  thyroid  hyperplasia  and 
neoplasia.  These  findings  were  in  part 
described  in  a  1986  Office  of  Pesticide 
Programs  (OFF)  report  which  was 
favorably  reviewed  by  the  FIFRA  SAP. 
The  Forum  report  enlarges  on  some  of 
the  issues  in  the  OPP  paper  and 
provides  analysis  of  adctitional  topics. 


Date:  May  26. 196& 

CariR.GeHMr, 

for  Assistant  Administrator  for  Resea.tJi  and 
Development 

[FR  Doc.  88-12833  Hied  &-3-68;  &4S  am) 

nxma  COOC  iMo-sfr^i 


[OPTS-44508:  FRL-3392-«] 

TSCA  Ctiemicai  Testing;  Receipt  of 
Test  Data 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

SUMMARY:  This  notice  announces  the 
receipt  of  test  data  on 
teti-afluoroetiiylene  (CAS  No.  116-14-3) 
submitted  pursuant  to  a  final  test  rule 
under  die  Toxic  Substances  Control  Act 
(TSCA).  Publication  of  this  notice  is  in 
compliance  with  section  4(d)  of  TSCA. 
FOR  FURTHER  INFORMATION  CONTACT. 
Michael  M.  Slahl,  Acting  Director.  TSCA 
Assistance  Office  (TS-799),  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency,  Rm.  EB-M,  401  M  St, 
SW.,  Washington,  DC  20460.  (202)  554- 
1404. 

SUPPLEMENTARY  MF0RMAT10N:  Section 

4(d)  of  TSCA  requires  EPA  to  publish  a 
notice  in  the  Federal  Register  reporting 
the  receipt  of  test  d^ta  submitted 
pursuant  to  test  rules  promulgated  under 
section  4(a)  within  15  days  after  it  is 
received. 

L  Test  Data  Submission 

Test  data  for  tetrafluoroethylene 
(TFE)  was  submitted  by  E.  I.  du  Pont  de 
Nemours  and  Company,  Inc.  pursuant  to 
a  test  rule  for  the  fluoroalkenes  group, 
which  includes  TFE,  at  40  CFR  799.1700. 
The  data  was  received  by  EPA  on  May 
20, 1988.  The  submission  describes  an 
evaluation  of  TFE  in  the  mouse 
micronucleus  test  Mutagenic  effects 
testing  is  required  by  ths  test  rule. 

Fluoroalkenes  are  used  as  precursors 
in  the  manufacture  of  highly  specialized 
polymers  and  elastomers. 

EPA  has  initiated  its  review  and 
evaluation  process  for  this  data 
submission.  At  this  time,  the  Agency  is 
unable  to  provide  any  detennination  as 
to  its  completeness. 

n.  ]*ubiic  Record 

EPA  has  established  a  public  record 
for  this  TSCA  section  4(d)  receipt  of 
data  notice  (docket  number  OPTS- 
44508).  This  redord  includes  copies  of  all 
studies  reported  in  this  notice.  The 
record  is  available  for  inspection  horn  8 
8.m.  to  4  p.m.,  Monday  through  Friday, 
except  legal  holidays,  in  the  TSCA 
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Public  Docket  Office,  Rin.  NE-G004v  401 
M  St,  SW.,  Washington.  DC  204flO. 

Authority:  15  U.S.C  2803. 

Dated:  May  26. 198a 
|.  Mereoda, 

Director,  Existing  Chemical  Assessment 
Division.  Office  of  Toxic  Substances. 
[FR  Doc.  eft-12763  Filed  6-2-88: 12:56  pm] 

BIUMG  CODE  •SW-W-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Agency  Information  CoKaction 
SuiMnitted  to  the  Office  of 
Management  and  Budget  for 
Clearance 

The  Federal  Emergency  Management 
Agency  (FEMA)  has  submitted  to  the 
Office  of  Management  and  Budget  the 
following  information  collection        j 
package  for  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  (44 
U.S.C.  Chapter  35). 

Type:  Revision  of  3067-0122 

Title:  Debt  Collection  Financial 
Statement 

AbstmcL-  FEMA  Form  22-13,  Debt 
Collection  Financial  Statement,  is 
used  by  the  Federal  Emergency 
Management  Agency  to  obtain 
information  on  a  debtor's  financial 
condition  to  determine  the  debtor's 
ability  to  pay  a  debt  due  the  Federal 
GovemmenL  The  FEMA  Claims 
Collection  Officer  uses  the 
information  to  decide  whether  to   . 
allow  installment  payments  or  to 
suspend  or  terminate  the  debt 

Type  of  Respondents:  Individuals  or! 
households 

Nunftber  of  Respondents:  290  ' 

Burden  Hours:  ZBO 

Frequency  of  Recordkeeping  or 
Reporting:  On  Occasion 

Copies  of  the  above  information 
collection  request  and  supporting 
documentation  can  be  obtained  by 
calUng  or  writing  the  FEMA  Clearance 
Officer.  Linda  Shiley,  (202)  64&-2624.  500 
C  Street  SW..  Washington,  DC  20472. 

Comments  should  be  directed  to 
Francine  Picoult.  (202)  395-7231,  Office 
of  Management  and  Budget  3235  NEOB. 
Washington.  DC  20502  within  two 
weeks  of  this  notice. 

Date:  May  27. 198a 
WMley  C  Moora. 

Director.  Office  of  Administrative  Support. 
[FR  Doc.  12619  Filed  6-3-68:  a4S  am] 

BHJJNO  COOC  t/l-ttl-ll 


FEDERAL  HOME  LOAN  BANK  BOARD 

Ainance  Savings  and  Loan 
Association,  Houston,  TX; 
Appointment  of  Receiver 

Notice  [s  hereby  given  that  ptn^uant 
to  the  authority  contained  in  section 
406(c)Cl)B)  of  the  National  Housing  Act 
as  amended.  12  U.S.C.  1729(c)(1)(B) 
(1982),  the  Federal  Home  Loan  Bank 
Board  duly  appointed  the  Federal 
Savings  and  Loan  Insurance 
Corporation  as  sole  receiver  for  Alliance 
Savings  aitd  Loan  Association.  Housten, 
Texas  on  May  13, 1988 

Dated:  May  19. 198a 
Jolin  F.  Ghizzoni.    . 
Assistant  Secretary. 
[FR  Doc  88-12600  Filed  6-3-88: 8:45  am] 

■tUJNa  COOC  •720-01-M 


Uhlvorsal  Savings  and  Loan 
Association,  Scottsdale  AZ; 
Appointment  of  Receiver 

Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  in  section 
406{c)(l](B}  of  the  National  Housing  Act 
as  amended.  12  US.C  1729(c)(1)(B) 
(1982).  the  Federal  Savings  and  Loan 
Insurance  Corporation  as  sole  receiver 
for  Universal  Savings  and  Loan 
Association,  Scottsdale.  Arizona,  on 
May  25. 1988. 

Dated:  May  25. 198a 

By  the  Federal  Home  Loan  Qank  Board, 
lolin  F.  Ghizzoni. 
Assistant  Secretary. 
[FR  Doc.  88-12602  Ffled  fr-3-8a  a45  am) 

BHXINO  COOi  6720-01-M 


Bricrcroft  Savings  and  Loan 
Assodaflon,  Austin  TX;  Appointment 
of  Receiver 

Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  in  section 
406(c)(l)B)  of  the  NaHonal  Housing  Act 
as  amended.  12  U.S.C.  1729(cKl){B) 
(1982).  the  Federal  Home  Loan  Bank 
Board  duly  appointed  the  Federal 
Savings  and  Loan  Insurance 
Corporation  as  sole  receiver  for 
Briercroft  Sa\ing8  and  Loan 
Association.  Austin.  Texas  on  May  18. 
198& 

Dated:  May  20. 198a 

By  the  Federal  Home  Loan  Bank  Board, 
loha  F.  Ghizioid. 
Assistant  Secretary. 
[FR  Doc  88-12594  Hied  6-3-88;  a45  am] 
■HjJNQ  COOK  tno-ei-M 


Cameroir  County  Savings  Assoeiationi 
San  Benito,  TX;  Appdntment  of 
Receiver 

Notice  is  hereby  given  that  pursuant 
to  die  authority  contained  in  section 
408(c)(l)B)  of  the  National  Housmg  Act 
as  amended,  12  U.S.C.  1729(c)(1)(B) 
(1982),  the  Federal  Home  Loan  Bank 
Boardtluly  appointed  the  Federal 
Savings  and  Loan  Insurance 
Corporation  as  sole  receiver  for 
Cameron  County  Savings  Association. 
San  Benito.  Texas,  on  May  13. 1988. 

Dated:  May  19.  ig8& 
Joiiii  F.  Ghizzoni, 

Assistant  Secretary, 

[FR  Doc.  88-12399  Filed  6-3-88:  a45  am] 

MUiNa  COOE  (TIO-OI-M 


Cardinal  Savings  Bank  Inc.,  Newport, 
NC;  Appointment  of  Receiver 

Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  in  section 
406(c)(1)(B)  of  the  National  Housing  Act. 
as  amended.  12  U.S.C  1729(cKl)(B) 
(1982).  the  Federal  Savings  and  Loan 
Insurance  Corporation  as  sole  receiver 
for  Cardinal  Savings  Bank.  Inc., 
Newport  North  Carolina,  on  May  13.^ 
1988. 

Dated:  May  19. 198a 
By  the  Federal  Home  Loan  Bank  Board. 
lohn-F.  Ghizzoni. 

Assistant  Secretary. 

(FR  Doc  88-12592  Filed  6-3-68^  a4.<«  am] 
■ttjjNQ  COOC  srao-ovti 


City  Savings  and  Loan  Association,  . 
San  Angelo,  TX;  Appointmei](t  of 
Receiver 

Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  in  section 
406(c)(1)(B)  of  the  National  Housing  Act 
as  amended,  12  U.S.C  1729(cJ(l)(B) 
(1982).  the  Federal  Home  Loan  Bank 
Board  duly  appointed  the  Federal 
Savings  and  loan  Insurance 
Corporation  as  sole  receiver  for  City 
Savings  and  Loan  Assodatlon.  San 
Angelo,  Texas,  on  May  16. 198a 

Dated:  May  20.  igea 

By  the  Federal  Home  Loan  Bank  Board. 
John  F.  Ghizzoni, 
Assistant  Secretary. 

(FR  Doc  88-12508  FUed  &-»-8B;  a45  am] 

MUWQ  CODE  CTao-OI-M 


Federal  Register  /  VpL  53.  No.  108  /  Monday.  June  6.  1988  /  Notices 


20687 


Colorado  County  Federal  Savings  and 
Loan  Association,  CokimlMis,  TX; 
Appointment  of  Receiver 

Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  in  section 
5(d)(6)(A)  of  the  Home  Owners'  Loan 
Act  of  1933,  as  amended,  12  U.S.C. 
1464(d)(e)(A)  (1982),  the  Federal  Home 
Loan  Baiik  Board  duly  appointed  the 
Federal  Savings  and  Loan  Insurance 
Corporation  as  sole  receiver  for 
Colorado  County  Federal  Savings  and 
Loan  Association,  Columbus,  Texas  on 
May  13. 1988. 

Dated:  May  19. 198a 
)ohn  F.  Ghizzoni. 
Assistant  Secretary. 
(FR  Doc.  88-12593  Filed  6-3-88;  8^*5  am] 
MUHM  COOE  trae-oi-M 


[No.  AC-719;  FHLB8  Na  2219] 

Danielson  Federal  Savings  and  Loan 
Asaodation,  Danielson,  CT;  Final 
Action;  Approval  of  Conversion 
Application 

Date:  May  aa  19ea 

Notice  is  hereby  given  that  on  May  13. 
1988.  the  Office  of  the  General  Counsel 
of  the  Federal  Home  Loan  Bank  Board, 
acting  pursuant  to  the  authority 
delegated  to  the  General  Counsel  or  his 
designee,  approved  the  application  of 
Danielson  Federal  Savings  and  Loan 
Association,  Danielson,  Connecticut  for 
permission  to  convert  to  the  stock  form 
of  organization.  Copies  of  the 
application  are  available  for  inspection 
at  the  Office  of  the  Secretariat  at  the 
Federal  Home  Loan  Bank  Board,  1700  G 
Street  NW.,  Washington.  DC  20552,  and 
at  the  Office  of  the  Supervisory  Agent  at 
the  Federal  Home  Loan  Bank  of  Boston, 
One  Financial  Center,  20th  Floor. 
Boston,  Massachusetts  02110. 

By  the  Federal  Home  Loan  Bank  Board. 
)ohn  F.  GUzzoni. 
Assistant  Secretary 

[FR  Doc.  88-12601  Filed  6-3-88;  8:45  am] 
BUMS  COOE  tm-oi-ii 


Lamar  Savinga  Aaaodation,  Austin, 
TX;  Appointment  of  Receiver 

Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  in  section 
406(c)(1)(B)  of  the  National  Housing  Act 
as  amended,  12  U.S.C.  17^c)(l)(B) 
(1962),  die  Federal  Home  Loan  Bank 
Board  duly  appointed  the  Federal 
Savings  and  Loan  Insurance 
Corporation  as  sole  receiver  for  Lamar 
Savings  Association,  Austin.  Texas  on 
May  18. 1988. 


Dated:  May  2a  l%a 
By  the  Federal  Home  Loan  Bank  Board, 
loiin  F.  GhizzooL 

Assistant  Secretary. 

[FR  Doc.  88-12595  Filed  6-3-88;  ^45  am] 

BHXINQ  CODE  CnO-OI-M 


Security  Savings  and  lu>an 
Aaaodation,  DicMnaon,  TX; 
Appointment  of  Receiver 

Notice  isliereby  given  that  pursuant 
to  the  authority  contained  in  section 
406{c)(l)(l)(B)  of  the  National  Housing 
Act  as  amended,  12  U.S.C.  1729(c)(1)(B) 
(1982),  the  Federal  Home  Loan  Bank 
Board  duly  appointed  the  Federal 
Savings  and  Loan  Insurance 
Corporation  as  sole  receiver  for  Security 
Savings  and  Loan  Association, 
Dickinson,  Texas  on  May  13, 1988. 

Dated:  May  19, 19ea 
foiin  L.  GUzzont 

Assistant  Secretary. 

[FR  Doc  88-12597  Filed  6-3-8%  ft45  am] 

aiUJNO  OOOE  <72IM>t-W- 


Stodcton  Savings  Assodatlon,  Dailaa, 
TX;  Appointment  of  Recdver 

Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  in  section 
406(c)(l)(l)(B)  of  the  National  Housing 
Act  as  amended,  12  U.S.C  1729(c)(1)(B) 
(1982),  die  Federal  Home  Loan  Bank 
Board  duly  appointed  the  Federal 
Savings  and  Loan  Insurance 
Corporation  as  sole  receiver  for 
Stockton  Savings  Association,  Dallas. 
Texas  on  May  18, 1988. 

Dated:  May  20. 198a 

By  the  Federal  Home  Loan  Bank  Board. 
John  F.  Ghizzoni, 
Assistant  Secretary. 
(FR  Doc  88-12596  Filed  6-3-88:  a-4S  am] 
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BluelxMinet  Savings  Association,  of 
Texaa,  Hempstead,  TX;  Appointment 
of  Receiver 

Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  in  section 
406(c)(1)(B)  of  the  National  Housing  Act 
as  amended.  12  U.S.C.  1729(c)(1)(B) 
(1982).  the  Federal  Savings  and  Loan 
Insurance  Corporation  as  sole  receiver 
for  Bluebonnet  Savings  Association  of 
Texas,  Hempstead,  Texas,  on  May  26, 
198& 

Dated:  May  2a  198a 


By  the  Federal  Home  Loan  Bank  Board. 
John  F.  Glilzzoni, 
Assistant  Secretary. 
[FR  Doc  88-12603  Filed  6-3-88:  a45  am] 
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FEDERAL  MARITIME  COMMISSION 

Ocean  Freiglit  Forwarder  Ucenae; 
Applicants 

Notice  is  given  that  the  following 
appUcants  have  failed  with  the  Federal 
Maritime  Commission  applications  for 
licenses  as  ocean  freight  forwarders 
pursuant  to  section  19  of  the  Shipping 
Act  of  1984  (46  U.S.C.  app.  1718  and  46 
CFR  Part  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarder 
and  Passenger  Vessel  O]}erations. 
Federal  Maritime  Commission, 
Washington,  DC  20573. 

Alomar  Transport  Inc..  167-43 148th 
Avenue,  Jamaica,  New  York  11434, 
Officer.  Henry  M.  Kelly,  President 

Atlantic  Customs  Brokers,  Inc.,  2261 
Broadbridge  Avenue,  Stratford.  Conn. 
06497.  Officers:  Peter  K.  Schlesinger, 
President  Valerie  B.  Schlesinger, 
Secretary/Treas. 

Teresa  Fisher  Pittillo,  2470  Windy  Hill 
Road,  Suit  161,  Marietta,  Georgia 
30067,  Officer  Teresa  F.  Pittillo,  Sole 
Proprietor 

Dateline  Forwarding  Services,  Inc..  377 
Oyster  Point  Blvd.,  Unit  15,  South  San 
Francisco,  CA  94080,  Officers:  Freddie 
Dias,  President  Violet  Dias, 
Secretary /Treasurer,  Robert 
Villanueva,  Senior  Vice  President 

Ice-USA  Inc.,  34i  Edwin  Drive,  Virginia 
Beach.  VA  23462.  Officers:  Gunnar 
Gudjonsson,  President,  Henry  Swann 
Poteet  III,  Dir./Sec./Treas. 

By  the  Federal  Maritime  Commisaion. 

Dated:  ]une  1. 198a 
Tony  P.  Koniinotli. 
Assistant  Secretary. 
[FR  Doc  88-12670  Filed  6-9-68: 8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Blood  Products  Advisory  Committee; 
Renewal 

aoency:  Food  and  Drug  Administration. 
action:  Notice. 


BEST  COPY  AVAILABLE 
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R  Hie  Food  oad  Drug 
Administration  announces  the  renewai 
of  the  Blood  Products  Advisory 
Committee  by  the  Secretary  of  Health 
and  Human  Services.  This  notice  is 
issued  under  the  Federal  Advisory 
Committee  Act  of  October  a  1972  (Pub. 
L  92-463.  86  Stat.  770-776  (5  U.S.C.  App. 
D). 

DATE  Authority  for  this  committee  will 
expire  on  May  13, 1990,  unless  the 
Secretary  formally  determines  that 
renewal  is  in  the  public  interest. 
FOH  FwrniEiii  iHfowinTiow  contact: 
Richard  L  Schmidt,  Committee 
Management  Office  (HFA-306).  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-433- 
2765. 

Dated:  May  27. 1968. 

Acting  Associate  Commissioner 

(FR  Doc  8a-12B10  FUed  6-3-88:  B:i5  am| 
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(DoctetNo.81F-015C] 

AmerfcM  CynAmid  Co;  Withdrawal  of 
Food  AacMiva  PouHon 

AOEMCV:  Food  aad  Omg  Administration. 
action:  Notice. 


:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
withdrawal  without  prejudice  to  a  hiture 
filing  of  a  petition  proposing  that  the 
food  additive  regulations  be  amended  to 
provide  for  the  safe  use  of  sodium 
acrylate-acrylamide  resins  to  control 
organic  and  mineral  scale  in  beet  sugar 
juice  and  Uquor  or  cane  sugar  juice  and 
liquor  by  the  poljnnerization  and 
hydrolysis  of  acrylamide. 

FOR  FURTHER  INFORMATION  CONTACT: 

Catherine  J.  Bailey.  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-334), 
Food  and  Drug  Administration,  200  C 
Street  SW..  Washington,  DC  20204,  202- 
472-560a  I 

SUPPLEMENTARY  INFORMATION:  fal  ftte 
Federal  Register  of  June  5, 1961  (46  FR 
30196),  FDA  published  a  notice  that  it 
had  Tiled  a  petition  (FAP  9A3475)  &om 
the  American  Cyanamid  Co..  Wayne.  N] 
07470,  that  proposed  to  amend  the  food 
additive  regulations  to  provide  for  the 
safe  use  of  sodium  acrylate-acrylamide' 
resins  to  control  organic  and  mineral 
scale  in  beet  sugar  juice  and  liquor  or 
cane  sugar  juice  and  liquor  by  the 
polymerization  and  hydrolysis  of 
acrylamide.  American  Cyanamid  Go. 
has  now  withdrawn  the  petition  without 
prejudice  to  a  future  filing  (21  CFR 
171.7). 


Dated:  May  24. 1988.  '     . 

FredR-Shanlf, 

Acting  Director,  Center  for  Food  Safety  and 
Applied  Nutrition. 

(FR  Doc  88-12609  Filed  a-»-88;  8:45  anl 
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National  InsfHatm  of  HaaRh 

National  Cancor  Instituta;  Open 
Meetings 

FhjTsuant  to  Pub.  L  92-463,  notice  is 
hereby  given  of  die  meetings  of  the 
National  Cancer  Advisory  uoatd 
Subcommitee  on  Cancer  Centers  to  be 
held  at  die  times  and  places  listed 
below.  Attendance  by  the  public  will  be 
liraited  to  space  available. 

Mrs.  Winifred ).  Lumsden,  Committee 
Management  Officer,  National  Cancer 
Institute,  9000  Rockville  Pike,  Building 
31.  Room  10A06,  National  Institutes  of 
Health,  Bethesda,  Maryland  20892  (301/ 
496-5708)  will  provide  summaries  of  the 
meetings  and  rosters  of  the  Committee 
members,  upon  request. 

Name  of  Committee:  Subcommittee  on 

Cancer  Centers. 
Executive  Secretary:  Ms.  Judith  Whalea 

Building  31.  Room  11A19.  Bethesda, 
-  Md.  20892  (301/496-5515). 
Date  of  Meeting:  June  25. 
Piace  of  Meeting:  O'Hare  Hilton  Hotel 

O'Hare  Airport.  Chicago,  Illinois 

60668. 
Open;  10  a. m.-2  p.m.  ' 
Agenda:  To  plan  a  Woricshop  for  July 

21-22  pertaining  to  the  Cancer  Centers 

Program. 

Name  of  Committee:  Subcommittee  on 

Cancer  Centers  Workshop. 
Executive  Secretary:  Ms.  Judith  Whalen. 

Building  31.  Room  llAlO.  BeOiesda, 

Md.  20892  (301 /496-5515J. 
Dates  of  Meeting:  July  21-22. 
Place  of  Meeting:  Capital  Hilton  Hotel. 

1001 16tfa  Street,  NW.,  Washington. 

D.C  20036. 
Open: 

July  21,  8:30  a  jn.-5  p.m. 

July  22.  8:30  a.m.-5  pjn. 
Agenda:  To  discuss  a  new  direction  for 

the  Cancer  Centers  Program. 

Dated:  May  za  1988. 
Betty  ].  Bmwidgi. 

Committee  Management  Officer.  NIH. 

(FR  Doc.  88-12653  Filed  6-a-88:  8:45  amj 
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Refugee  Reaetflenranl  Program; 
AHocatione  to  States  of  FY  1988  Funds 
for  SocW  Serrtoee  lor  Refugees  and 
Cuban/Haitian  Enlnnis 

aoency:  Office  of  Refugee  Resettlement 

(ORR).  FSA.  HHS. 

action:  Final  ootice. 

summary:  This  notice  establishes  the 
allocations  to  States  of  FY  1988  funds 
for  social  services  under  the  Refugee 
Resettlement  Program  (RRP). 

EFFECTIVE  DATE:  June  6, 1988. 

address:  Office  of  Refugee 
Resettiement.  Room  1229  Switzer 
Building.  330  C  Street.  SW..  Washington. 
DC  20201. 

FOR  FURTHER  INFORMATION  CONTACT! 
Toyo  Biddle.  (202)  245-1924. 
SUPPLEMENTARY  INFORMATION:  Notice  of 
the  proposed  allocations  to  States  of  FY 
1988  social  services  funds  was  published 
in  the  Fedenl  Re^ster  on  February  25, 
1988  (53  FR  5648).  As  a  result  of  the 
comments  received,  over  $1.5  million 
which  ORR  previously  had  planned  to 
use  for  discretionary  initiatives  has  been 
added  to  the  amount  allocated  by 
formula.  Adjustments  have  been  made 
in  the  estimated  refugee  populations  of 
four  States  as  a  result  of  evidence 
submitted  by  those  States. 

I.  Amounts  Available  for  Allocation 

The  Office  (rf  Refugee  Resettiement 
(ORR)  expects  to  have  available 
$65,604,000  in  FY  1988  refugee/ entrant 
social  service  funds.  This  amount  is 
based  upon  the  Continuing  Resolution       , 
for  FY  1968  (Pub.  L 100-202)  and  the 
accompanying  Conference  Report  (R 
RepL  100^98). 

Of  the  total  of  $65,694,000,  the  Director 
of  ORR  will  make  available  to  States 
during  FY  1988  $57,073,451  (86.9%)  under 
the  allocation  formulas  set  out  in  this 
notice.  These  funds  will  be  made 
available  for  the  purpose  of  providing 
social  services  to  refugees  and  entrants. 
The  final  allocation  amounts  have  been 
adjusted  sls  a  result  of  ORR's  addition  of 
$1,573,451  to  the  formula  allocation  and 
after  taking  into  consideration 
population  adjustments  based  on 
evidence  submitted  by  four  States. 

All  allocation  figures  include  both 
refugees  and  Cuban/Haitian  entrants 
since  both  populations  may  be  served 
through  funds  addressed  in  this  notice. 
(A  State  must  however,  have  an 
approved  State  plan  for  the  Cuban/ 
Haitian  Entrant  Program  in  order  to  use 
funds  on  behalf  of  entrants  as  weD  as 
refugees.) 


Of  the  $57,073,451  covered  by  this 
notice,  the  Director  will  allocate  fimds 
directly  to  States  in  die  following 
manner 

•  $54,573,451  will  be  allocated  on  Uie 
basis  of  each  State's  proportion  of  the 
national  population  of  refugees  and 
entrants  who  had  been  in  the  U.S.  3 
years  or  less  as  of  October  1, 1967 
(including  a  floor  of  $75,000  for  States 
which  have  small  refugee/entrant 
populations). 

•  $2,500,000  will  be  allocated  to  each 
State  on  the  basis  of  its  proportion  of  the 
3-year  refugee/entrant  population 
(including  a  floor  amount  of  $5,000  to 
States  with  small  refugee-entrant 
populations)  in  order  to  provide  an 
incentive  for  States  to  fund  refugee/ 
entrant  mutual  assistance  associations 
(MAAs).  A  written  assurance  that  these 
optional  funds  will  be  used  for  MAAs  is 
required  in  order  for  a  State  to  receive 
the  funds.  Guidance  to  States  regarding 
this  assurance  is  provided  below. 

The  use  of  the  3-year  population  base 
in  the  allocation  formula  is  required  by 
section  6(a)(3)  ef  the  Refugee  Assistance 
Extension  Act  of  1986  (Pub.  L  99-605) 
which  amended  section  412(c)  of  the 
Immigration  and  Nationality  Act  to 
require  diat  the  "funds  available  for  a 
fiscal  year  for  grants  and  contracts  (for 
social  services!  *  *  *  shall  be  allocated 
among  the  States  based  on  the  total 
number  of  refugees  (including  children 
and  adults)  who  arrived  in  the  United 
States  not  more  than  36  months  before 
the  beginning  of  such  fiscal  year  and 
who  are  actually  residing  in  each  State 
(taking  into  account  secondary 
migration)  as  of  the  beginning  of  the 
fiscal  year." 

The  approximately  $8,600,000  in 
remaining  social  service  funds  is 
expected  to  be  used  by  ORR  on  a 
discretionary  basis  to  provide  funds-for 
individual  projects  intended  to 
contribute  to  me  effectiveness  and 
efficiency  of  the  refugee  resettlement 
program. 

The  discretionary  funds  will  support 
specific  program  activities  designed  to 
improve  the  delivery  of  services  to 
nefiigees.  Announcements  of  the 
availability  of  funding  and  grant 
application  procedures  for  some  projects 
have  been  issued  (Availability  of  Grants 
to  States  to  Implement  Community/ 
Family  Stabili^  Projects.  ORR  Regional 
Letter  issued  to  April  29, 1988: 
Availability  of  Funding  for  Grants  to 
States  to  Implement  Favorable  Alternate 
Sites  Demonstration  Projects. 
Memorandum  to  State  Refugee 
Coojtlinators  issued  October  1, 1984; 
and  Availability  of  Funding  for  Planned 
Secondary  Resettiement  of  Refugees,  50 
FR  20038,  May  13, 1985).  ORR  is  also 
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continuing  the  Key  States  Initiative, 
which  began  last  year,  for  projects  to 
increase  employment  and  self-support  in 
States  that  have  a  high  rate  of 
dependence  of  refugees  on  cash 
assistance. 

Although  the  allocation  formula  is 
based  on  the  3-year  refugee  population, 
social  service  programs  are  not  limited 
to  refugees  who  have  been  in  the  U.S. 
only  3  years.  States  may  provide 
services  without  regard  to  an  individual 
refugee's  or  entrant's  length  of 
residence. 

ORR  funds  may  not  be  used  to 
provide  services  to  United  States 
citizens  since  they  are  not  covered 
under  the  refugee  and  entrant  legislation 
(except  that  under  current  regulations 
services  may  be  provided  to  a  U.S.-bom 
minor  child  in  a  family  in  which  both 
parents  are  refugees  or  entrants  or,  if 
only  one  parent  is  present,  in  which  that 
parent  is  a  refugee  or  entrant). 

In  accordance  with  ORR's  "Statement 
of  Program  Goals,  Priorities  and 
Standards  for  State-Administered 
Refugee  Resettiement  Program"  issued 
March  1, 1984,  funds  awarded  under  this 
notice  for  the  basic  and  MAA  incentive 
allocations  are  subject  (as  were  FY 
1985-1987  fijnds)  to  a  requirement  that 
at  least  85%  of  a  State's  award  be  used 
for  employment  services.  English 
language  training,  and -case  management 
services,  reflecting  the  Congressional 
objective  that  "employable  refugees 
should  be  placed  in  jobs  as  soon  as 
possible  after  their  arrival  in  the  United 
States"  and  that  social  service  funds  be 
focused  on  these  types  of  services. 
(Immigration  and  Nationality  Act, 
section  412(a)(1)(B).)  As  in  previous 
years,  ORR  will  consider  granting,  under 
specific  circumstances,  a  waiver  of  this 
provision.  In  order  to  receive  a  waiver,  a 
State  must  meet  either  of  the  following 
two  conditions: 

1.  The  State  demonstrates  to  the 
satisfaction  of  the  Director  of  ORR  that 
two  of  the  following  three  circumstances 
exist:  The  cash  assistance  rate  for  time- 
eligible  refugees/entrants  in  the  State  is 
below  the  national  average  for  all  time- 
eligible  refugees/entrants  in  the  U.S.; 
less  than  85%  of  the  State's  social 
service  allocation  is  sufficient  to  meet 
all  employment-related  needs  of  the 
State's  refugees/entrants;  and/or  there 
are  non-employment-related  service 
needs  which  are  so  extreme  as  to  justify 
an  allowance  above  the  basic  15%.  Or 

2.  In  accordance  with  section  ' 
412(c)(1)(C)  of  tiie  Inunigration  and 
Nationality  Act.  as  amended  by  the 
Refugee  Assistance  Extension  Act  of 
1986  (Pub.  L  99-605),  the  State  submits 
to  the  Director  a  plan  (established  by  or 
in  consultation  with  local  governments) 


which  the  Director  determines  provides 
for  the  maximum  appropriate  provision 
of  employment-related  services  for,  and 
the  maximum  placement  of,  employable 
refugees  consistent  with  performance 
standards  established  under  section  106 
of  the  Job  Training  Partnership  Act. 

States  should  also  expect  to  use  funds 
available  under  this  notice  to  pay  for 
social  services  which  are  provided  to 
refugees/entrants  who  participate  in 
alternative  projects.  The  Continuing 
Resolution  for  FY  1985  (Pub.  L  98-473) 
amended  section  412(e)(7)(A)  of  the 
Immigration  and  Nationality  Act  to 
provide  that: 

The  Secretary  [of  HHS]  shall  develop  and 
implement  alternative  projects  for  refugees 
who  have  been  in  the  United  States  less  than 
thirty-six  months,  under  which  refugees  are 
provided  interim  support  medical  services, 
support  [social]  services,  and  case 
management,  as  needed,  in  a  manner  that 
encourages  self-sufficiency,  reduces  welfare 
dependency,  and  fosters  greater  coordination 
among  the  resettlement  agencies  and  service 
providers. 

This  provision  is  generally  known  as 
the  Wilson/Fish  Amendment.  The 
Departaent  has  already  issued  a 
separate  notice  in  the  Federal  Register 
with  respect  to  applications  for  such 
projects  (50  FR  24583.  June  11, 1985).  The 
notice  on  alternative  projects  does  not 
contain  certain  provisions  for  the 
allocation  of  additional  social  service 
funds  beyond  the  amounts  made 
available  by  this  notice.  Therefore  a 
State  which  may  wish  to  consider 
carrying  out  such  a  project  should  take 
note  of  this  in  planning  its  use  of  social 
service  funds  being  allocated  under  the 
present  notice. 

Finally,  ORR  believes  that  the 
continued  and/or  increased  utilization 
of  refugee  mutual  assistance 
associations  (MAAs)  in  the  provision  of 
social  services  promotes  appropriate  use 
of  services  as  well.as  the  effectiveness 
of  the  overall  service  system.  This  belief 
is  reinforced  by  the  interest  in  MAAs 
which  has  developed  under  similar 
incentive  funds  awarded  to  States  in 
previous  years.  Therefore  additional 
fimds  which  wotdd  be  targeted 
specifically  to  these  organizations  have 
been  included  as  an  optional  award  to 
States  which  would  use  them  for  this 
purpose. 

In  order  to  receive  the  MAA  incentive 
funds,  the  appropriate  State  agency 
official  must  provide  written  assurance 
to  the  Office  of  Refugee  Resettiement 
that  the  following  conditions  will  be 
observed  by  the  State  agency  in  using 
funds  made  available  to  the  State  under 
this  special  allocation: 
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1.  That  such  funds  will  be  used  to  fund 
refugee/ entrant  mutual  assistance 
associations  for  the  ^irect  provision  of 
services  to  rehigee  and  entrant  clients. 

2.  That  the  NdAA  incentive  allocation 
is  subject  to  and  included  under  ORR's 
requirement  that  85  percent  of  the  total 
amount  of  social  service  funds  allocated 
by  this  notice  to  a  State  be  used  for 
priority  services,  as  defned  elsewhere  in 
this  notice. 

3.  That  the  State  agency  will  observe 
the  foBowing  definition  of  a  rautal  i 
assistance  association:  |   . 

a.  The  organization  must  be  legally 
incorporated  as  a  nonproHt 
organization;  and 

b.  Not  less  than  51%  of  the 
composition  of  the  Board  of  Directors  or 
governing  board  of  the  mutual 
assistance  association  will  be  comprised 
of  refugees/entrants  or  former  refugees/ 
entrants. 

4.  That  die  State  agency  will  assist 
MAAs  in  seeking  other  public  and/or 
private  funds  for  the  provision  of 
services  for  refugee  and  entrant  clients 
in  subsequent  years. 

Written  assurances  should  be  sent  to 
the  Director,  Office  of  Refugee  i 

Resettlement.  Room  1229  Switzer 
Building.  330  C  Street  SW.  Washington, 
DC  20201.  with  a  di4>ticate  copy  to  the 
appropriate  Family  Support 
Administration  (FSA)  Regional 
Administrator.  States  most  respond  by 
30  days  from  the  date  of  publication  of 
this  notice  in  order  to  avail  themselves 
of  this  special  allocation. 

II.  Discusiioos  of  Conmients  Received 

We  received  three  letters  of  comment 
in  response  to  the  notice  of  the  proposed 
allocation  to  States  of  FY  1968  funds  for 
social  services  for  refugees  and  Cuban/ 
Haitian  entrants.  The  comments  are 
summarized  below  and  are  followed  in 
each  case  hy  the  Department's  reqionse. 

Commeat  One  commenter  objected  to 
the  use  of  a  formula  based  on  refugees 
who  have  been  in  the  U.S.  3  years  or 
less,  stating  that  60%  of  the  refugees 
who  are  receiving  assistance  in  the 
commenter's  area  have  been  in  the  U.S. 
more  than  3  years. 

Response:  The  3-year  formula  is 
required  by  statute. 

Comment  Two  commenters 
recommended  that  the  approximately 
$10  million  which  ORR  proposed  to  use 
for  discretionary  purposes  be  allocated 
instead  according  to  the  formula.  The 
comments  stated  that  diis  would  aid 
States  in  addressing  the  reductions  in 
funding  for  social  services  and  State 
administration  under  the  FY  1988 
Continuing  Resolution  on 
Appropriations. 


Response:  After  careful  coostderafion. 
we  have  concluded  that  it  would  not  be 
appropriate  to  distribute  all  of  the 
discretionaiy  funds  under  die  allocation 
formula  because  of  the  importance  of 
continuing  a  number  of  special  e^OTts 
including  the  Key  States  Initiative  to 
reduce  weiiiare  dependence  and  the 
Community/Family  Stability  Projects  to 
provide  services  in  on-impacted 
communities  which  are  favorable 
locations  for  refugees.  Other  initiatives 
to  provide  services  to  newly  arriving 
Hmong  refugees  bom  Laos  and  to 
Amerasians  from  Vietnam  are  also 
important  These  and  other 
discretionaiy  projects,  which  are 
intended  to  improve  the  effectiveness 
and  efficiency  of  the  refugee 
cesettleaent  program,  fully  merit  the  use 
of  funds  for  these  purposes  and  are  able 
to  address  particular  needs  in  a  more 
flexible  and  productive  manner  than 
could  be  achieved  by  simply  adding 
funds  to  the  fonnola  allocation.  Most  of 
the  discretionary  funds  for  special 
initiatives  are  awarded  to  States. 

la  resporue  to  the  commenters' 
recommendation,  we  have,  however,  re- 
examined the  amount  of  foods  required 
this  year  for  ORR's  high-priority 
discretionaiy  activities  and  have 
concluded  ^at  $1,573,451  can 
appropriately  be  added  to  the  allocation 
foimula.  This  addition  brings  the  total 
amount  allocated  by  this  notice  to 
$57,073,451.  This  is  96%  of  the 
$58,224,410  allocated  in  FY  1967.  The  FY 
1988  formula  allocations  comprise  88.9% 
of  the  appropriation  available  for  social 
services  aa  compared  with  84.9%  in  FY 
1987. 

m.  Allocation  Fonnula 

Of  the  hxnds  available  for  FY  1988  for 
social  services.  $54,573,451  will  be 
allocated  to  States  in  accordance  wnth 
the  formula  specified  below.  A  State's 
allowable  allocation  will  be  calculated 
as  follows: 

1.  The  total  amount  of  funds 
determined  by  the  Director  to  be 
available  for  this  purpose;  divided  by — 

2.  The  total  number  of  refugees  and 
entrants  who  arrived  in  the  United 
States  not  more  than  3  years  prior  to  the 
beginning  of  the  fiscal  year  for  wiiich 
the  funds  are  appropriated,  as  shown  by 
the  ORR  Refugee  Data  System.  The 
resulting  per  capita  amount  will  be 
multiplied  by — 

3.  The  number  of  refugees  and 
entrants  in  item  2,  above,  in  the  State  as 
of  October  1, 1987.  adjusted  for 
estimated  secondary  migration. 

The  calculation  above  will  ytid  tiw 
formula  allocation  for  each  State. 

MAA  incentive  award  supplements 
are  allocated  on  the  same  3-year 


population  basis  as  that  used  in  the 
social  service  fonnula.  These  fund5>  wifl 
be  made  availaUe  contingent  upon 
letters  of  assurance  from  States,  as 
descriiwd  previoasty. 

rv.  Basb  of  R^Hgee  and  Entrant 
Fopulatiaa  Es&oates 

The  population  estimates  for  the 
allocation  of  fonds  in  FY  1988  are  based 
on  data  on  reAigee  arrivals  from  the 
ORR  Refugee  Data  System,  adjusted  as 
of  October  1, 1987,  for  estimated 
secondary  migration.  The  data  base 
includes  refugees  of  all  nationalities  as 
well  as  Cuban  and  Haitian  entrants 
resetUed  after  S^tember  30. 1984. 
Figures  on  the  mimbers  of  entrants 
resettled  are  maintained  by  the  ORR 
Florida  office. 

For  fiscal  year  1988.  ORR's  formula 
allocations  to  the  States  for  social 
services  for  refugees  are  based  on  the 
numbers  of  refugees  who  arrived,  and 
on  the  numbers  of  entrants  who  arrived 
or  were  resettled,  during  the  preceding 
three  fiscal  years:  1985, 1986,  and  1987. 
Tlierefore  estimates  have  been 
developed  of  the  numbers  of  refugees 
and  entrants  with  arrival  or  resettlement 
dates  between  October  1. 1984,  and 
September  30, 1987,  who  are  throught  to 
be  living  in  each  State  as  of  October  1, 
1987.  The  population  estimates  for  the 
FY  1988  allocations  cover  refugees  of  all 
nationalities  and  Cuban/Haitian 
entrants. 

All  participating  States  submitted 
data  on  their  secondary  in-migration  on 
Form  ORR-11  for  use  in  adjusting  these 
population  estimates.  The  total  reported 
migration  was  summed,  yielding  a  net 
migration  figure  for  each  State.  This 
figure,  the  minimum  documented 
migration  affecting  each  State,  was 
applied  to  the  State's  total  arrival  figure, 
resulting  in  a  revised  population 
estimate.  This  estimate  was  converted 
into  a  percentage  of  the  total  3-year 
refugee  population.  The  percentage 
distribution  was  compared  with  the 
percentage  distribution  generated  from 
the  refugee  child  count  done  by  the-U.S. 
Department  of  Education  in  April^ay 
1987.  Where  a  significant  discrepancy 
between  the  two  percentage 
distributions  existed  which  could  not  be 
explained  except  by  secondary 
migration,  a  further  adjustment  was 
made  to  the  State's  estimated        » 
population.  Ilie  population  estimates  of 
12  States  were  adjosted  in  this  manner. 
Finally,  each  State's  population  was 
deflated  by  approxioiatdy  0.68%  to 
constrain  the  sum  of  the  State  figures  to 
the  known  national  total  Due  to  the 
adjustments  made  far  population 
appeals,  the  population  estimates  for 


most  States  are  changed  slightly  from 
the  notice  <rf  proposed  allocations.  Four 
States  submitted  convincing  evidence  of 
larger  time-eligible  populations  than  had 
been  estimated  previously,  and  their 
population  estimates  were  i^viaed 
accordingly. 

Estimates  were  developed  separately 
for  refugees  and  entrants  and  then 


combined  into  a  total  estimated  3-year 
refugee/entrant  pqndation  for  eadi 
State. 

Table  1,  below,  shows  the  estimated 
3-year  population  of  refugees  and 
entrants,  as  of  October  1. 1887  (coL  1): 
the  formula  amounts  which  the 
pqinilation  estimates  yield  (coL  2):  tlie 
total  allocation  amounts  after  allowing 


for  the  minimom  amounts  (col.  3):  and 
the  amounts  available  as  an  incentive  to 
States  to  use  MAAs  as  service  providers 
(col.  4). 

V.  Allocation  Amounts 

The  following  amounts  are  allocated 
for  refugee  social  services  in 
FY  1988: 


Table  1.— Estiiiateo  3-Year  Refugee  Entrant  PopotATiONS  of  States  Partiopatinq  in  the  Refugee  Program  and  Social 

Service  Formula  Amounts  AND  Allocations  FOR  FY  1988 


Alabmn-. 

Arizona 

ArlianMs... 
Calikma.. 
Colorado. 


Connacticut. 


DM.  o<  CokjnMi. 

FJortda 

Georgia 

Guam 

Hawai 

Maho 

IHinoit 

Indiana 

lowa.„. 

Kansas 

Kanlucfcy...- 

Louisiana 

Maiytand" 


ToM  popuWton 

(1) 


724 

2,587 

S22 

71,MS 

2,342 

2,273 

74 


Massachusetts. 

Mictiigan. 


Missisaippi. 
Misaouri ..._ 
Montana- 
Nebraska... 
Nevada. 


New  Hampahira.. 

New  Jersey 

NewModoo 

New  York 

North  Carolina..... 

Nortt)  Dakota 

Ohio 

Oklahoma 

Oragon. 


RhodaWand-. 
South  CwoHna. 
South  I>akota... 

Te 

Texas. 

Utah... 


Vermont 

Vrglnia. 

Washington.... 
West  Virginia.. 

Wiaconain 

Wyoming.„ 


Total. 


VI.  Paperwork  Reduction  Act 

This  notice  does  not  create  any 
reporting  or  recordkeeping  requirements 
requiring  OMB  clearance. 


2,823 
34 


7M6 
666 

tJ64 

2,182 

685 

2,104 

sss 

3,036 

8316 

3.323 

6,238 

^288 

1.816 

117 

378 

786 

263 

2.867 

377 

14A36 

1,516 

238 

2.433 

1,326 

2,326 

6,424 

1,645 

208 

308 

2,166 

12.173 

1,536 

230 

5.S01 

7,874 

26 

2.848 

7 


Formula  amount 


(2) 


186,575 


$200,757 

717348 

144,744 

19,853.106 

649.409 

63037S 

20318 

154.172 

1.183,448 

810.513 

9,428 

2S0364 

166,096 

2,168,886 

193386 

438325 

607316 

192,715 

563,414 

164332 

842,402 

2.305.652 

921,428 

1,728382 

82988 

531,007 

32,443 

105382 

217371 

72,927 

794.965 

104.538 

3375304 

420.368 

66372 

674342 

367,664 

644372 

1.504.011 

428.410 

57,676 

85.682 

600328 

3375,430 

425315 

63.776 

1325362 

2311396 

7309 

817.446 

1341 


AWocjfcn 


<3) 


54330.642 


S200.757 

717348 

144.744 

19,953.106 

649,408 

830376 

75300 

154,172 

1.193.448 

810313 

75300 

258364 

166,096 

2.186396 

153,886 

430325 

607316 

182,715 

563,414 

164332 

642302 

2305.652 

821.429 

1.726382 

82,908 

531307 

75.(XX> 

106.082 

217371 

75.000 

794.985 

104338 

3375304 

420.309 

75.000 

674342 

367384 

644.972 

1.504311 

428,410 

75,000 

85.682 

600329 

3375330 

425315 

75,000 

1325362 

2311,086 

75300- 

817,446 

75,000 


jBocatton 
H) 


18.134 
32397 
6^988 
807308 
28346 
28378 


54,573451 


7314 
54398 

36376 

8300 
11.788 

7367 
99.488 

7302 
19363 
27354 

8.766 
26344 

7,461 

38327 

104.800 

41.822 

78368 

6300 
24,158 

5300 


5308 
36.168 

5.000 

180,868 

18.128 


16.728 
28344 
68,426 
18381 

6300 

5300 

27313 

153371 

19,378 

5,000 

68388 

100,568 

5300 
37,191 

5.000 


ZS00300 


(CaUlog  of  Federal  Domestic  Asistance  Na 
13314  Refugee  Assistance  SUte 
Administered  Programa) 


Dated:  May  19. 1986. 
BiUF.Gee. 

Director,  Office  ofRifugee  Resettlement 
(FR  Doc  88-12608  Filed  S-3-86;  8:45  amj 
BHXim  COOC  41t(HM-M 
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Social  Secuilly  Adwinlatratlon 

AQraementon  Social  Security  Between 
tlie  UnNed  Statee  and  fiance;  Entry 
Into  Force 

The  Commissioner  of  Social  Security 
gives  notice  diat  an  agreement 
coordinating  the  United  States  and 
French  social  security  programs  iS 
effective  beginning  July  1, 1988.  The 
agreement  with  France,  which  was 
signed  on  March  2, 1987,  is  similar  to 
U.S.  social  security  agreements  already 
in  force  with  nine  other  countries — 
Belgium.  Canada,  the  Federal  Republic 
of  Germany,  Italy,  Norway,  Spain, 
Sweden.  Switzerland,  and  the  United 
iGngdom.  Agreements  of  this  type  are 
authorized  by  section  233  of  the  Social 
Seciirity  Act. 

Like  the  other  agreements,  the  U.S.- 
French agreement  eliminates  duel  social 
security  coverage — the  situation  that 
exists  when  a  person  firom  one  country 
works  in  the  other  country  and  is 
covered  imder  the  social  security 
systems  of  both  countries  for  the  same 
work.  When  dual  coverage  occurs;  the 
worker  and  his  or  her  employer  may  be 
required  to  pay  social  security 
contributions  to  the  two  countries 
simultaneously.  Under  the  U.S.-French , 
agreement,  an  employee  who  is  sent  by 
'  an  employer  in  the  United  States  to 
work  in  France  for  5  years  or  less 
remains  covered  only  by  the  U.S. 
system.  The  agreement  includes 
additional  rules  that  eliminate  dual  U.S. 
and  French  coverage  in  other  work 
situations. 

The  agreement  also  helps  ehminate 
situations  where  woricers  suffer  a  loss  of 
benefit  rights  merely  because  they  have 
divided  their  careers  between  the  two 
countries.  Under  the  agreement,  workers 
may  qualify  for  partial  U.S.  or  Freodi 
benefits  based  on  combined  (totalized) 
work  credits  from  both  counbies. 

Persons  who  wish  to  obtain  copies  of 
the  agreement  or  want  more  information 
about  its  provisions  may  write  to  the 
Social  Security  Admimstration.  Office  of 
International  Policy,  Room  1104  West 
High  Rise  Building.  6401  Security 
Boulevard,  Baltimore,  MD  21235  or  may 
call  (301)  965-3546. 

Dated  May  27. 198a  { 

Dotcaa  R.  Haidy, 

Commissioner  of  Social  Security. 

[PR  Doc  88-12818  Filed  6-3-88:  8:45  am] 
SHJUNa  COOC  41«S-1t-M 


DEPARTMENT  OF  HOUSINQ  AND 
URBAN  DEVEtOMENT 

[OoGk«tNalM»-1f10] 

SulMiiieeion  of  Propoeed  Informetlon 

^  ■■■■  fiiliiBf   Adb  ^%AAB 

vMiekUUIW'IO  vMB 

AOCMCV:  Office  of  Administration.  HUD. 
action:  Notices. 


:  The  proposed  information 
coUecdoa  requfrements  described  below 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  The  Deptutment  is 
soliciting  public  comment%on  the 
subject  proposals. 

AOORCSS:  Interested  persons  are  invited 
to  submit  comments  regarding  these 
proposals.  Comments  should  refer  to  the 
proposal  by  name  and  should  be  sent  to: 
John  Allison.  OMB  Desk  Officer,  Office 
of  Management  and  Budget  New 
Executive  Office  Building,  Washington, 
DC  20503. 

ran  FURTMCR  mpoHMATiow  contact: 
David  S.  Cristy,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development  451  7th  Street 
Southwest  Washington,  DC  20410, 
telephone  (202)  755-6050.  This  is  not  a 
toll-&«e  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Cristy. 

SUPPtEMENTARY  INFOmiATION:  The 

Department  has  submitted  the  proposals 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notices  Ust  the  following 
information:  (1)  The  titie  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
nimiber,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (6)  how  frequentiy  information 
submissions  will  be  required;  (7)  an 
estimate  of  the  total  numbers  of  hours 
needed  to  prepare  the  information 
submission;  (8)  whether  the  proposal  is 
new  or  an  extension,  reinstatement  or 
revision  of  an  information  collection 
requirement;  and  (9)  the  names  and 
telephone  numbers  of  an  agency  official 
familiar  with  the  proposal  and  of  the 
OMB  Desk  Officer  for  the  Department 

Auifaority:  Section  3507  of  the  Paperwork 
ReducUon  Act  44  U.S.C  3507:  Section  7(d)  of 


tlie  Departmeot  of  Houaiag  and  Urban   . 
Development  Act  42  U.&C3S3S(d).    - 

Dated:  May  31. 1968. 
David  &  Cristy, 

Deputy  Director,  Information  Policy  and 
Management  Division.  -  . 

Submissioa  of  Proposed  Infonnatk» 
Collection  to  OMB 

Proposal:  Nondiscrimination  Based  on 
Handicap  in  Federally  Assisted 
Programs. 

O^/ce;  Fair  Housing  and  Equal 
Opportunity. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use: 
This  rule  implements  Section  504  of 
the  Rshabilitation  Act  of  1973,  as 
amended.  HUD  adopts  procedures 
and  policies  to  assure 
nondiscrimination  based  oh  handicap 
in  programs  and  activities  receiving 
Federal  financial  assistance  from 
HUD. 

Form  Number.  None. 

Respondents:  Individuals  or 
Households,  State  or  Local 
Governments,  Businesses  or  Other 
For-Profit,  Federal  Agencies  or 
Employees,  Non-Profit  Institutions, 
and  Small  Businesses  or 
Organizations. 

Frequency  of  Respondents:  On 
Occasion. 

Estimated  Burden  Hours:  1.413,470. 

Status:Nevi. 

Contact 
David  R  Enzel,  HUD.  (202)  755-5404 
John  Allison.  OMB;  (202)  395-«880. 

Dated:  May  18. 1988. 

Proposal-  Record  of  Employee  Interview. 

Office:  Secretary. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use: 
This  information  is  needed  to  assure 
compliance  with  the  Davis-Bacon  Act 
'  and  24  CFR  Part  5.6.  HUD  uses  the 
form,  Record  of  Employee  Interview, 
to  assist  in  recording  interviews  with 
construction  workers  and  in 
conducting  labor  standards 
investigations. 

Form  Number  HUI>-11. 

Respondents:  Individuals  or 
Households,  State  or  Local 
Governments,  Businesses  or  Other 
For-Profit  Federal  Agencies  or 
Employees,  and  SmaU  Businesses  or 
Orgaiuzations. 

Frequency  of  Respondents:  On 
Occasion. 

Estimated  Burden  Hours:  10,000. 

Sto/us;  Reinstatement. 


Contact 
Elizabeth  G.  Cronin,  HUD.  (202)  755- 

5370 
John  Allison,  OMB,  (202)  395-688a 

Dated:  May  28, 1988. 
[FR  Doc  88-12712  Filed  ft-3-88;  8:45  am] 
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BtlXING  COOC  43M-01-M 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  WUdlHe  Service 
Endangered  Species  Permit  Issued 

May  6. 1988. 

Notice  is  hereby  given  that  the  U.S. 
Fish  and  Wildlife  Service  has  taken  die 
following  action  with  regard  to  this 
permit  application  duly  received 
according  to  section  10  of  the 
Endangered  Species  Act  of  1973,  as 
amended,  16  U.S.C.  1539.  The  permit 
was  granted  only  after  it  was 
determined  that  it  was  applied  for  in 
good  faith,  that  by  granting  the  permit  it 
will  not  be  to  the  disadvantage  of  the 
endangered  species;  and  that  it  will  be 
consistent  with  the  purposes  and  policy 
set  forth  in  the  Endangered  Species  Act 
of  1973,  as  amended. 

Additional  information  on  this  permit 
action  may  be  requested  by  contacting 
the  Office  of  Management  Authority, 
P.O.  Box  27329,  Washington,  DC  2003ft- 
7329.  telephone  (202/343-4955)  between 
the  hours  of  7:45  a.m.  to  4:15  p.m. 
weekdays. 

Toledo  Zoo  Gdrdeiu 728229       05/06/88 

Dated:  May  27, 1988. 
R.K.  Robinson, 

Cliief  Branch  of  Permits,  Office  of 
Management  A  uthority. 
[m  Doc.  88-12691  Filed  6-3-88:  8:45  am] 

BILUNQ  CODE  4310-S5-M 


Receipt  of  Application  for  Permit 

The  public  is  invited  to  comment  on 
the  following  application  for  amendment 
of  a  permit  to  conduct  certain  activities 
with  marine  mammals.  The  application 
was  submitted  to  satisfy  requirements  of 
the  Marine  Mammal  Protection  Act  of 
1972.  as  amended  (16  U.S.C.  1361  et  seq.) 
and  the  regulations  governing  marine 
mammals  (50  CFR  Part  18). 
PRT-e91972 
Applicant 

Name:  Carie  Foundation  Hospital. 
Address:  611  West  Park.  Urbana.  IL  61801. 
Type  of  Permit:  Scientific  Research. 
Name  and  Number  of  Animals:  Polar  bear 

(Ursus  raaritimus);  40  per  year. 
Summary  of  Activity  to  be  Authorized:  The 
applicant  proposes  to  import 
approximately  300  serum  samples.  300 
urine  samples  and  300  adipose  tissue 
samples  per  year  to  examine  the  seasonal 
ability  of  the  polar  bear  to  u»e  specialized 
protein  sparing  metabolic  adaptations  to 


facilitate  long-term  fasting  during  their 

over-winter  Jniibemation. 
Source  of  Marine  Mammals  for  Display: 

Canada. 
Period  of  Activity:  Annually. 

•     Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  die 

■  Federal  Wildlife  Permit  Office  is 
forwarding  copies  of  this  application  to 
the  Marine  Mammal  Commission  and 
the  Committee  of  Scientific  Advisors  for 
their  review. 

Written  data  or  comments,  requests 
for  copies  of  the  complete  application, 
or  requests  for  a  public  hearing  on  this 
application  should  be  submitted  to  the 
Director,  Office  of  Management 
Authority  (OMA),  P.O.  Box  27329, 
Washington,  DC,  20038-7329,  witiiin  30 
days  of  the  publication  of  this  notice. 
Anyone  requesting  a  hearing  should  give 
specific  reasons  why  a  hearing  would  be 
appropriate.  The  holding  of  such  hearing 
is  at  the  discretion  of  the  Director. 

Dociunents  submitted  in  connections 
with  the  above  application  are  available 
for  review  during  normal  business  hours 
(7:45  am  to' 4:15  pm)  in  Room  400 1375  K 
Sti^et  NW.,  Washington,  DC  20005. 

Dated:  June  1, 1988. 
R.  K.  Robinson, 

Chief,  Branch  of  Permits,  U.S.  Office  of 

Management  Authority. 

[FR  Doc.  122692  Filed  6-3-68;  8:45  am] 

BILUNO  COOE  431»-SS-« 


Office  of  Surface  Mining  Reclamation 
and  Enforcement 

Information  Collection  Sutmtitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  tiie  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 
proposed  collection  of  information  may 
be  obtained  by  contacting  the  Bureau's 
clearance  office  at  the  phone  number 
listed.below.  Comments  and  suggestions 
on  the  requirements  should  be  made 
within  30  days  direcUy  to  the  Bureau 
clearance  officer  and  to  the  Office  of 
Management  and  Budget  Interior 
Department  Desk  Office.  Washington, 
DC  20253,  telephone  (202)  395-7313. 
Title:  Coal  Production  and  Reclamation 

Fee  Report,  Form  OSM-1 
Abstract  In  order  to  ensure  compliance 
with  30  CFR  870  a  quarterly  record  is 
required  of  coal  produced  for  sale, 
transfer  or  use  nationwide.  Individual 
reclamation  fee  payment  liability  is 
based  on  this  information. 


Bureau  Form  Number  OSM-1 
Frequency:  Quarteriy 
Description  of  Respondents:  Coal 

Operators 
Annual  Responses:  22,000 
Annual  Burden  Hours:  5J67 
Bureau  Clearance  Officer  Nancy  Ann 

Baka  (202)  343-5981 

Dated  May  20, 1988 
Andrew  F.  DsVito, 

Acting  Chief,  Regulatory  Development  and 

Issues  Management  Office. 

[FR  Doa  88-12607  Filed  6-3-«8: 8:45  am| 

BIUJNO  COOC  431».«B-M 


INTERSTATE  COMMERCE 
COMMtSSiON 

Release  of  Waybill  Data 

The  Commission  has  received  a 
request  from  The  Woodside  Consulting 
Group  for  permission  to  use  certain 
waybill  data  from  the  Commission's 
1986  waybill  sample,  lie  data  sought 
are  to  be  used  to  estimate  the  going 
concern  value  of  certain  lines  of 
railroads  operated  by  The  Kansas  City 
Southern  Railway  Company  and  the 
Louisiana  and  Arkansas  Railway 
Company.  The  requester  states  tiiat  such 
an  analysis  should  be  based  not  only  on 
existing  KCS  ti-afflc  but  also  on  other 
relevant  traffic  in  which  the  KCS  System 
does  not  now  participate  but  for  which  it 
can  compete.  The  data  fields  requested 
are  those  used  by  Woodside  in  Finance 
Docket  No.  32000  (list  of  items  available 
on  request  to  OTA).  The  requested 
traffic  is  limited  to: 

•  All  traffic  in  which  KCSR 
participates;  and 

•  Non-KCSR  traffic  between  Illinois 
or  slates  west  of  the  Mississippi  River 
and  the  following  states:  VA,  WV,  ICY, 
TN.  NC,  SC.  GA,  AL.  MS,  FL.  AR,  LA, 
ANDTX. 

The  Commission  requires  rail  carriers 
to  ftle  waybill  sample  information  if  in 
any  of  the  past  three  years  they 
terminated  on  their  lines  at  least  (1) 
4,500  revenue  carloads  or  (2)  5  percent 
of  revenue  carloads  in  any  one  State  (49 
CFR  Part  1244).  From  this  waybill 
information,  the  Commission  has 
developed  a  Public  Use  Waybill  File 
thnt  has  satisfied  the  majority  of  all  our 
waybill  data  requests  while  protecting 
the  confidentiality  of  propietary  data 
suhmilted  by  the  railroads.  However,  if 
confidential  waybill  data  are  requested, 
as  in  this  case,  we  will  consider 
releasing  the  data  only  after  certain 
protective  conditions  are  met  and  public 
notice  is  given.  Mo^e  specifically,  under 
the  Commission's  current  policy  for 
handling  waybill  requests,  we  will  not 
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release  any  conridential  waybill  data 
until  after:  (1)  Public  notice  is  provided 
so  a^ected  parties  have  an  opportunily 
to  object  and  (2)  certain  requirements 
designed  to  protect  the  data's 
confidentiality  are  agreed  to  by  the 
requesting  party  [Ex  Parte  No.  385  (Sub- 
No.  2).  52  FR 12415,  April  16. 1987J. 

Accordingly,  if  any  parties  object  to 
this  request,  they  should  file  their 
objections  (an  original  and  2  copies] 
with  the  Director  of  the  Commission's 
Office  of  Transportation  Analysis 
(OTA)  within  14  calendar  days  of  the 
date  of  this  notice.  They  should  also 
include  all  grounds  for  objections  to  the 
full  or  partial  disclosure  of  the  requested 
data.  The  Director  of  OTA  will  consider 
these  objections  in  determining  whether 
to  release  the  requested  waybill  data. 
Any  parties  who  objected  will  be  timely 
notified  of  the  Director's  decision. 
Contact:  James  A.  Nash.  (202)  275-6864 
hkweU  R.  McGee,  j 

Secretary 
(FR  Doc  88-12521  Filed  6-3-68:  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Information  Collection(s)  Under 
Review 

June  1.1968. 

The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  for  review  the 
following  proposals  for  the  collection  of 
information  under  the  provision  of  the 
Paperwork  Reduction  Act  (44  U.S.&, 
Chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entries  are 
grouped  into  submission  categories. 
Each  entry  contains  the  following 
information:  (1)  The  title  of  the  form  or 
collection;  (2)  the  agency  form  number, 
if  any  and  the  applicable  component  of 
the  Department  sponsoring  the 
collection;  (3)  how  often  the  form  mast 
be  filled  out  or  the  information  is 
collected:  (4)  who  will  be  asked  or 
required  to  respond,  as  well  as  a  brief 
abstract;  (5)  an  estimate  of  the  total 
mmiber  of  respondents  and  the  amount 
of  estimated  time  it  takes  each 
respondent  to  respond:  (6)  an  estimate 
of  the  total  public  burden  hours 
associated  with  the  collection;  and.  (7)- 
an  indication  as  to  whether  section 
3504(h)  of  Pub.  L  96-511  applies. 

Comments  and/or  questions  regarding 
the  item(8)  contained  in  this  notice, 
especially  regarding  the  estimated 
response  time,  should  be  directed  to  the 
OMB  reviewer,  Mr.  Sam  Fairchild.  on 
(202)  395-7340  and  to  the  Depai  tment  of 
Justice's  Clearance  Officer.  If  you 


anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  you  from 
prompt  submission,  you  should  so  notify 
the  OKffl  reviewer  and  the  Department 
of  Justice's  Clearance  Officer  of  your 
intent  as  soon  as  possible. 

The  Department  of  Justice's  Clearance 
Officer  is  Larry  E.  Miesse  who  can  be 
reached  on  (202)  633-4312. 

Revision  of  a  Currently  Approved 
CoUectioD 

(1)  Certificate  of  Eligibility  for 
Nonimmigrant  (F-1)  Student  Status  for 
Academic  and  Language  Students — 

(2)  1-20.  A.  B,  and  20  ID,  Immigration 
and  Naturalization  Service 

(3)  On  occcesion. 

(4)  Businesses  or  other  for-profit,  non- 
profit institutions.  In  accordance  with 
Section  1001(A)(15)(F)(I)  of  the 
Immigration  and  Nationality  Act, 
counsular  and  immigration  officials 
use  this  form  to  determine  if  an  alien 
student  is  eligible  for  an  F-1  student 
visa. 

(5)  200,000  respondents  at  .5  hours  each. 

(6)  100,000  estimated  aiuiual  public 
burden  hours. 

(7)  Not  applicable  under  3504(h). 

(1)  Application  by  Noninunigrant 
Student  for  Extension  of  Stay,  School 
Transfer,  and  Permission  to  Accept  or 

-  Continue  Employment  or  Practical 
Training — 

(2)  1-538,  Immigration  and 
Naturalization  Service 

(3)  On  occasion. 

(4)  Individuals  or  households, 
businesses  or  other  for-profit,  non- 
profit institutions.  This  form  is 
provided  for  by  the  Immigration  and 
Nationality  Act.  section  101(a)(lS)  and 
8  CFR  Part  214  and  is  submitted  by  a 
nonimmigrant  student  seeking  an 
extension  of  stay,  transfer,  or 
permission  to  accept  or  continue 
employment  or  practical  training. 

(5)  150,000  respondents  at  .166  hours 
each. 

(6)  24.900  estimated  annual  burden 
hours. 

(7)  Not  applicable  under  3504(h). 

Extension  of  the  Expiratioc  Date  of  a 
Currently  Approved  CoUection  Withfiut 
any  Change  in  the  Substance  or  in  the 
Method  of  Collection 

(1)  Application  for  Nonresident  Alien's 
Canadian  Border  Crossing  Card— 

(2)  1-175.  Immigration  and  Naturalization 
Service 

(3)  On  Occasion. 

(4)  Individuals  or  households.  Form  is 
used  to  obtain  data  from  an  applicant 
for  a  Canadian  Border  Crossing  Card 
to  determine  eligibility 

(5)  700  respondents  at  .083  hours  each. 


(6)  58  estimated  annual  burden  hours 

(7)  Not  applicable  under3S04(h). 

(1)  Request  for  Certification  of  Military 
or  Naval  Service— 

(2)  N-426,  Immigration  and 
Naturalization  Service 

(3)  On  occasion. 

(4)  Individuals  or  households.  Form  is 
used  to  verify  the  military  or  naval 
service  claimed  by  an  applicant  for 
naturalization. 

(5)  7,000  respondents  at  .166  hours  each 

(6)  1.162  estimated  annual  burden  hours 

(7)  Not  applicable  under  3S04(h). 

(1)  Registration  for  Classification  as 
Refugee — 

(2)  1-590.  Immigration  and 
Naturalization  Service 

(3)  On  occasion. 

(4)  Individuals  or  households.  Form  is 
use  to  determine  eligibility  of 
applicant  for  refugee  status  under 
Section  207  of  the  Immigration  and 
Nationality  Act. 

(5)  75.000  respondents  at  .332  hours 
each. 

(6)  24.900  estimated  annual  burden 
hours. 

(7)  Not  applicable  under  3504(h). 

(1)  Supplement  to  Application  to  File 
Petition  for  Naturali^tion  (Seaman) — 

(2)  N-400B,  Immigration  and 
Naturalization  Service 

(3)  On  occasion. 

(4)  Indinduals  or  households.  Form  is 
used  to  determine  eligibilify  for 
naturalization  benefits. 

(5)  25  respondents  at  .25  hours  each. 

(6)  6.25  estimated  annual  burden  hours. 

(7)  Not  applicable  under  3504(h). 

(1)  Revalidation  Letter  (Immigrant  Visa 
Petition) — 

(2)  1-71.  Immigration  and  Naturalization 
Service  , 

(3)  On  occasion. 

(4)  Businesses  or  other  for-profit.  Form  is 
used  to  determine  if  petition  should  be 
revalidated  on  behalf  of  an  alien  to  be 

.    employed  by  the  petitioner 
-(5).13,000  respondents  at  .033  hours 
each. 

(6)  429  estimated  annual  burdeniioins 

(7)  Not  applicable  under  3504(h). 

(1)  Application  for  Nonresident  Alien's 
Mexican  Border  Crossing  Card — 

(2)  1-190.  Immigration  and 
Naturalization  Service 

(3)  On  occasion. 

(4)  Individuals  or  households.  Form  is 
used  to  obtain  data  from  an  applicant 
for  a  Mexican  border  crossing  Card  to 
determine  eligibility. 

(5)  250.000  respondents  at  .083  hours 
each. 

(6)  20.750  estimated  annual  burden 
hours. 


(7)  Not  applicable  under  3504(h). 

(1)  Application  to  Payoff  or  Discharge 
Alien  Crewmen — 

(2)  1-408.  Immigration  and 
Naturalization  Service 

(3)  On  occasion. 

(4)  Businesses  or  other  for-profit.  Form  is 
for  use  in  obtaining  permission  fix)m 
the  Attorney  General  by  a  master  or 
an  agent  of  a  vessel  or  aircraft  to 
discharge  or  payoff  alien  crewmen  in 
the  United  States. 

(5)  90,000  respondents  at  .25  hours  each. 

(6)  22,500  estimated  annual  burden 
hours. 

(7)  Not  applicable  under  3504(h). 

Lairy  E.  Miesse. 

Department  Clearance  Officer,  Department  of 
Justice. 

(FR  Doc  88-12646  Filed  6-3-88;  ft45  amj 
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Consont  Decree  In  Clean  Water  Act 
Enforcement  Action 

In  accordance  with  Departmental 
Policy,  28  CFR  50.7.  notice  is  hereby 
given  that  a  Consent  Jud^ent  in  People 
of  the  State  of  Illinois,  United  States  of 
America,  et  al.  v.  The  East  Chicago 
Sanitary  District,  et  al.  Civil  Action  No. 
H-81-613,  was  lodged  with  the  United 
Slates  District  court  for  the  Northern 
District  of  Indiana  on  May  12. 1988.  The 
United  States'  Complaint  in  the  action 
alleged  that  the  East  Chicago  Sanitary 
District  violated  the  Clean  Water  Act  by 
(1)  discharging  waste  into  a  navigable 
water  tvithout  a  permit:  (2)  discharging 
waste  at  a  permitted  location  in  excess 
of  effluent  limitations  set  by  its  National 
ToUutant  Discharge  Elimination  System 
(NUDES)  permit:  and  by  violating  permit 
provisions  relating  to  equipment 
operations,  and  maintenance. 

"The  Consent  Judgment  requires  East 
Chicago  to  take  a  number  of  specified 
measures  to  ensure  compliance  with  the 
Clean  Water  Act  including  completing 
construction  of  new  facilities  at  the' 
"District's  plant  and  achieving 
compliance  with  final  permit  effluent 
limits  by  July  1. 1988.  East  Chicago  is 
also  required  to  pay  a  civil  penalfy  of 
$160,000  to  the  United  States,  and  to 
reimburse  the  State  of  Illinois  $40,000  for 
its  litigation  expenses. 

The  Department  of  Justice  will  receive 
for  thirty  (30)  days  from  the  publication 
date  of  this  notice  written  comments 
relating  to  the  judgment.  Comments 
should  be  addressed  to  the  Assistant 
Attorney  General.  Land  and  Natural 
Resources  Division,  Department  of 
Justice.  Washington,  DC  20530.  and  refer 
to  People  of  the  State  of  Illinois.  United 
States  of  America,  et  al  v.  The  East 


Chicago  Sanitary  District.  DOJ  No.  90- 
5-1-1-1763. 

The  proposed  Consent  Judgment  may 
be  examined  without  charge  at  the 
office  of  the  United  States  Attorney, 
Federal  Building,  507  State  Street 
Hammond.  Indiana  46320:  at  the  Region 
V  Office  of  the  Environmental 
Protection  Agency.  230  South  Dearborn 
Street,  Chicago,  Illinois  60604;  and  at  the 
Environmental  Enforcement  Section. 
Land  and  Natural  Resources  Division, 
U.S.  Department  of  Justice.  Nmth  Street 
and  Pennsylvania  Avenue.  NW., 
Washington.  DC  20530.  Copies  of  the 
Consent  Judgment  may  be  requested  in 
person  or  by  mail  bom  the  Department 
of  Justice,  at  the  above  address.  A 
copying  charge  of  $2.50  (10  cents  per 
page  reproduction  cost)  must  be  paid,  by 
check  or  money  order  payable  to  the 
Treasurer  of  the  United  States,  at  the 
time  of  the  request 
Roger  f.  MaizuUa, 

Assistant  A  ttorney  General,  Land  and 
Natural  Resources  Division. 
(FR  Doc.  86-12657  Filed  6-3-88: 8:45  am) 
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National  Institute  Of  Correctiona 
Advisory  Board;  Meeting 

Time  and  date:  8:00  a.m.,  Monday, 
June  27, 1988. 

Place:  Ramada  Hurstboume.  9700 
Bluegrass  Parkway,  Louisville.  KY. 

Status:  Open. 

Matters  to  be  considered:  Issues 
related  to  the  possible  relocation  of  the 
National  Institute  of  Corrections 
Boulder.  Colorado  offices  to  the 
Universify  of  Louisville  Shelby  Campus. 

Contact  person  for  more  information: 
Larry  Solomon,  Assistant  Director,  (202) 
724-3106. 
Raymond  C  Bnnvo, 
Director. 
(FR  Doc.  88-12638  Piled  6-3-88;  8:45  am] 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  M-55] 

Agency  Report  Forms  Under  OMB 
Review 

AOENCV:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  Agency  Report-Forms 
Under  OMB  Revieyv. 


Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  agencies  are  required  to 
submit  proposed  information  collection 


requests  to  OMB  for  review  and 
approval,  and  to  publish  a  notice  in  the 
Federal  Register  notifying  the  public  that 
the  agency  has  made  the  submission. 
Copies  of  the  proposed  forms,  the 
requests  for  clearance  (S.F.  83's), 
supporting  statements,  instructions, 
transmittal  letters  and  other  documents 
submitted  to  OMB  for  review,  may  be 
obtained  from  the  Agency  Clearance 
Officer.  Comments  on  the  items  listed 
should  be  submitted  to  the  Agency 
Clearance  Officer  and  the  OMB 
Reviewer. 

DATl:  Comments  must  be  received  in 
writing  by  July  6, 198a  If  you  anticipate 
commenting  on  a  form  but  find  that  time 
to  prepare  will  prevent  you  from 
submitting  comments  promptly,  you 
should  advise  the  OMB  Reviewer  and 
the  Agency  Clearance  Officer  of  your 
intent  as  early  as  possible. 

AOONESS:  John  F.  Duggan.  NASA 
Agency  Clearance  Officer,  Code  NPN, 
NASA  Headquarters,  Washington,  DC 
20546;  Bruce  McConnell,  Office  of 
Information  and  Regulatory  Affairs. 
OMB.  Room  3235,  New  Executive  Office 
Building,  Washington,  DC  20503. 

FOfI  FURTHER  INFORMATION  CONTACT: 

Shirley  C.  Peigare.  NASA  Reports 
Officer.  (202)  453-1090. 

Reports  «. 

Title:  Space  Transportation  System: 
Duty  Free  Entry  of  Space  Articles. 

OMB  Number  2700-0044. 
Type  of  Request  Extension. 

Frequency  of  Report:  As  required. 
Type  of  Respondent  Individuals  or 
households,  state  or  local 
govenunents.  businesses  or  other  for- 
profit  Federal  agencies  or  employees, 
non-profit  institutions,  small 
businesses  or  organizations. 

Annual  Responses:  6. 

Annual  Burden  Hours:  12 

Abstract-Need/Uses:  Public  Law  97-446 
authorized  dufy-free  entry  of  space 
materials  into  the  U.S.  if  NASA 
certifies  that  the  statutory 
requirements  are  met.  Information 
bom  applicants  requesting  dufy-fi«e 
entry  is  necessary  to  determine 
whether  NASA  should  certify  and  if 
the  statutory  requirements  are  met 

)ohn  F.  Duggan. 

Director,  General  Management  Division. 

May  27, 1988. 

(FR  Doc  88-12615  Filed  6-3-68;  8:45  am] 
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AGCMCV:  National  Aenmauticvand 
Spacfe  Administntioa. 

action:  Notice  d  Agency  Report  Forms 
Under  OIA  Review. 

summary:  Under  the  pnmsioi»  of  the 
Paperwork  Reduction  Act  (44  US.C. 
Chapter  35],  agencies  are  required  to 
submit  proposed  information  collection 
requests  to  OMB  for  review  and 
approval,  and  to  publish  a  notice  in  the 
Fedwal  Rag^star  notifying  the  public  that 
the  agency  has  made  die  submission 
Copies  of  the  proposed  forms,  the 
requests  for  clearance  (S.F.  83's), 
supporting  statements,  instructions, 
tranmittal  letters  and  other  documents 
submitted  to  OMB  for  review,  may  be 
obtained  from  the  Agency  Clearance 
Officer.  CoBuaents  on  the  items  listed 
should  be  submitted  to  the  Agency 
Clearance  Officer  and  the  OMB 
Reviewer. 

DATE:  Coaunents  must  be  received  in 
writing  by  July  8, 1988.  If  you  anticipate 
commenting  on  a  fonn.but  find  that  time 
to  prepare  will  prevent  you  from 
submitting  comments  promptly,  you 
should  advise  die  OMB  Reviewer  and 
the  Agency  Clearance  Officer  of  your 
intent  as  early  as  possible. 

address:  John  F.  Duggaa  NASA      I 
Agency  Clearance  Officer,  Code  NPN, 
NASA  Headquarters,  Washington,  DC 
20546;  Bruce  McCoratell,  Office  of 
Information  and  Regulatory  Affah-a, 
OMB,  Room  3235.  New  Executive  Office 
Building.  Washington,  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 

Shirley  C.  Peigare,  NASA  Reports 
Officer,  (202)  453-1090.  j 

Reports 

TitJe:  New  Technology  Transmittal. 

OMB  Number  2700-OOOa 

Type  of  Request  Extenamn.  j 

Frequency  of  Report  As  required. 

Type  of  Respondent  Businesses  or  other 
for-profit.  Federal  agencies  or 
employees^  non-profit  institutions, 
small  businesses  or  oi:ganizetions. 

Annual  Responses:  2000. 

Annual  Burden  Hours:  500. 

Abstract-Need/Uses:'RepoTt  is  needed 
to  tranmit  information  fi-om  NASA 
contractors  and  NASA  laboratory 
personnel  who  have  developed  new 
technotogicat  advances  (hwentions, 
discoveries,  improvements  or 
innovations)  in  the  coarse  of  NASA- 
sponsored  research  and  development 


programs.  Sudi  reporting  is  required 

under  contract  provisions. 
Mayzr.vm. 
John  F.  DuggBB, 

Director.  General  Management  Division. 
[FR  Doc  8»-12816  Filed  6-3-88: 8:45  am] 
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[Noflcan-57] 

NASA  Wage  Contrnmee  Meeting 

AQENCV:  National  Aeronautics  and 
Space  Administration. 

ACTION:  Notice  of  Meeting. 

summary:  In  accordance  with  the 
Federal  Advisory  CoBomittee  Act  Pub. 
L  92-463.  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  fcffthcoming  meeting  of  the 
NASA  Wage  Committee. 

DATE  AND  TIME:  June  29. 1968.  2:30  p.m. 
to  3:30  p.m. 

ADDRESS:  National  Aeronautics  and 
Space  Administration,  Room  5092, 
Federal  Building  6,  400  Maryland 
Avenue  SW.  Washington.  DC  20546. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Deborah  C.  Green,  Code  NPM, 
National  Aeronaatics  and  Space 
Administration,  Washington.  DC  20546 
(202/453-2822). 

SUPPICMENTARY  wformation:  The 

Committee's  primary  responsibility  is  to 
consider  and  make  recommendations  to 
the  NASA  Assistant  Associate 
Administrator  for  Personnel  and 
General  Management  on  all  matters 
involved  in  the  development  and 
authorization  of  a  Wage  Schedule  for 
the  Clevriand,  Ohio,  tvage  area, 
pursuant  to  Pab.  L  92-392.  The 
Committee,  chaired  by  Ms.  Deborah 
Green,  consists  of  six  members.  During 
this  meeting  the  Committee  will 
consider  wage  data,  local  reports, 
recommendations,  and  statistical 
analyses  and  proposed  wage  schedules 
reviewed  therefrom.  Discussions  of 
these  matters  in  a  public  session  would 
constitute  release  of  confidential 
commercial  and  financial  information 
obtained  from  private  industry.  Since 
the  session  will  be  concerned  with 
matters  listed  in  5  U.S.C.  552b(c)(4}.  it 
has  been  determined  that  this  meeting 
will  be  entirely  closed  to  the  public. 
However,  members  of  the  public  who 
may  wish  to  do  sa  are  invited  to  submit 
material  in  writing  to  the  Chairpeison 
concerning  matters  believed  to  be 
deserving  ai  the  Committee's  attention. 

Type  ef  Meeting:  Qosed. 

Purpoae  of  Meeting:  The  NASA  Wage 
Conuaittee  will  racommend  to  the 


NASA  Wi«e  Rxifig  Aothortty  die 
proposed  wage  schedule  to  bie  adopted 
May  31, 1988. 

Ann  Bradley, 

Advisory  Committee  Management  Officer. 

National  Aeronautics  and  Space 

Administration. 

[FR  Doc.  88-42817  Fiisd  0-3-86-.  8:45  am] 
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NATIONAL  FOUNDATION  OF  THE 
ARTS  AND  THE  HUMANITIES 

Meetings;  Humanities  Panel 

AQENCY:  National  Endowment  lor  the 

Humanities. 

action:  Notice  of  meetings. 

summary:  Pursuant  to  the  provisions  of 
the  Advisory  Committee  Act  (Pub.  L  92- 
463,  as  amended),  notice  is  hereby  given 
that  titt  following  meetings  of  die 
Humanities  Panel  will  be  held  at  the  Old 
Post  Office,  1100  Pennsylvania  Avenue, 
NW.,  Washington.  DC  20506: 

FOR  FWITHER  information  CONTACT: 

Stephen  J.  McCleary,  Advisory 
Committee  Management  Officer, 
National  Endowment  for  the 
Humanities,  Washington,  DC  20506; 
telephone  202/766-0322. 
SUFM.EMENTARY  INFORMATION:  The 

proposed  meetings  are  for  the  purpose 
of  panel  review,  discussion,  evaluation 
and  recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Htmianities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  agency  by 
grant  applicants.  Because  the  proposed 
meetings  will  consider  information  that 
is  likely  to  disclose:  (1)  Trade  secrets 
and  commercial  or  financial  information 
obtained  from  a  person  and  privileged 
or  codfidential;  (2)  information  of  a 
personal  nature  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy;  or  (3) 
infonnation  the  disdosare  of  which 
would  significantly  fiustrate 
implementation  of  proposed  agency; 
pursuant  to  authority  granted  me  by  the 
Chairman's  Delegation  of  Authority  to 
Close  Advisory  Coramittee  Meetings, 
dated  Jaimary  15. 1076. 1  have 
determined  that  these  meetings  will  be 
closed  to  the  public  pursuant  to 
subsections  (c)(4).  (6)  and  (9)(e)  of  §  552 
of  Tide  5.  United  SUtes  Code. 
1.  Dota- Jane  20, 196& 

r/me- 6:30  ajn.  to  3:00  pJB. 

Room:  310-2. 

Prog^rx  ThiM  meeting  will  review 
applications  for  Elementary  and 


Secondary  Education  in  the 
Humanities,  submitted  to  the 
Division  of  Education  Programs,  for 
projects  beginning  after  November 
30,'  1988. 

2.  Date:  June  22, 1988. 
Time:  8:30  a.m.  to  5:00  p.m. 
Room:  316-2. 

Program:  This  meeting  will  review 
applications  for  Elementary  and 
Secondary  Education  in  the 
Humanities,  submitted  to  the 
Division  of  Education  Programs,  for 
projects  beginning  after  November 
30, 198a 

3.  Date:  June  24. 1988. 

-  Time:  8:30  a.m.  to  5:00  p.m. 

Room:  M-14. 

Program:  This  meeting  will  review 
applications  for  Elementary  and 
Secondary  Education  in  the 
Humanities,  submitted  to  the 
Division  of  Education  Programs,  for 
projects  beginning  after  November 
30. 1988. 

4.  Date:  June  23-24. 1986. 
Time:  9K)0  a.m.  to  5.-00  p.m. 
Room:  415. 

Program:  This  meeting  will  review 
applications  for  Undergraduate 
Education,  submitted  to  the  Office 
of  Challenge  Grants  Programs,  for 
projects  beginning  after  December 
1. 1988. 

5.  Date:  June  23-29, 198a 
Time:  9:00  a.m.  to  5:00  p.m. 
Room:  415. 

Program:  This  meeting  will  review 
applications  for  Small  Museums 
and  Historical  Organizations, 
submitted  to  the  Office  of  Challenge 
Grants  Programs,  for  projects 
beginning  after  December  1. 198a 

Stephen ).  McCleary, 

Advisory  Committee,  Management  Officer. 

[FR  Doc.  88-12655  Filed  6-3-88: 8:45  am] 
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NATIONAL  SCIENCE  FOUNDATION 

The  Federal  Demonstration  Project 
(Formerly  the  Florida  Demonstration 
Project);  Phase  II  Solicitation 

AOENOES:  National  Science  Foundation, 
National  Institutes  of  Health,  Office  of 
Naval  Research,  Department  of  Energy, 
and  Department  of  Agriculture. 
action:  Notice. 


r:  This  Notice  announces  a 
solicitation  to  select  organizations  to 
participate  in  a  Federal  Demonstration 
Project  (FDP)  to  eliminate  unnecessary 
administrative  burdens  on  sponsored 
research,  thereby  enhancing  research 
productivity.  The  FDP  constitutes  Phase 


II  of  the  current  Florida  Demonstration 
Project 

DATES:  Evaluation  and  selection  of 
organizations  will  be  completed  about 
August  15. 1988.  Project  organization 
and  execution  of  I%ase  II  agreements 
will  be  completed  about  October  1. 1988. 
FOR  FURTHER  INFORMATION  CONTACT 

Geoffi«y  Grant,  National  Institutes  of 
Healtii,  301-496-5967;  William  Kirby. 
National  Science  Foundation.  202-357- 
7880;  Charles  Paoletti,  Office  of  Naval 
Research.  202-696-4601;  Edward  Sharp. 
Department  of  Energy.  202-586-6192;  or 
Lyn  Zimmerman,  Department  of 
Agricultiire,  202-382-1304.     . 
SUPPLEMENTARY  INFORMATION: 

Background 

In  April  1986  NIH,  NSF,  DOE,  ONR. 
and  USDA  joined  with  the  Florida  State 
University  System  and  the  University  of 
Miami  in  a  demonstration  of  a  standard 
and  simplified  research  support 
instrument 

The  demonstration  was  developed  by 
Federal  officials  with  the 
encouragement  of  the  Govemment- 
Uhiversity-kidustry  Research 
Roundtable  of  the  National  Academy  of 
Sciences. 

The  demonstration  is  testing  the 
efficacy  of  standardizing  and  simplifying 
most  Federal  grant  financial  and 
administrative  requirements  as  a  means 
of  enhancing  research  productivity  and 
reducing  adoiinistrative  burden  for 
Federal  agencies  and  grantees. 

The  standard  research  grant  being 
tested  differs  from  the  grants  issued  by 
most  Federal  agencies  by  eliminating 
most  of  the  current  requirements  for 
Federal  prior  approval  of  certain 
expenditure  items  (foreign  travel, 
permanent  equipment  etc.)  as  long  as 
pertinent  grantee  administrative 
systems  are  adequate.  The  terms  of  the 
Florida  Demonstration  Project  also 
allow  grantees  the  authority  to  incur 
pre-award  costs  up  to  90  days  before  the 
effective  date  of  the  grant  and  to  extend 
the  period  of  the  grant  if  necessary, 
without  Federal  approval.  Grantees  may 
also  determine  that  all  Federally 
supported  research  of  individual  Pi's  is 
scientifically  related  and,  if  so,  may 
charge  available  Federal  funds  to 
accomplish  the  work  supported  by  each 
agency  in  the  most  effective  way 
without  detailed  justifications  of  such 
allocations  now  required  by  Federal 
regulations.  The  Federal  agencies 
continue  to  approve  changes  in  the 
scope  of  the  research  or  of  the  Principal 
Investigator. 

Based  on  extensive  review  of  the 
results  of  the  project  to  date,  an 
Interagency  Assessment  Committee 


recommended  to  the  Office  of 
Management  and  Budget  that  all 
research  agencies  be  authorized  to  make 
routine  use  of  most  of  the  above  features 
and  that  the  Demonstration  be 
continued  with  an  enlarged  scope  and 
broader  participation.  On  May  la  OMB 
issued  a  memorandum  to  all  agencies 
making  these  authorities  available  for 
all  agencies  to  apply  to  many  research 
awardees,  including  contractors.  The 
following  solication  is  intended  to 
implement  the  recommendation  that  the 
Demonstration  be  continued  in  an 
expanded  form. 

Purpose  and  Scope 

The  purpose  of  this  solicitation  is  to 
provide  a  mechanism  to  expand  the 
scope  of  the  Florida  Demonstration 
Project  and  to  broaden  participation  in 
demonstration  activities. 

Phase  n  will  have  the  following  basic 
purposes: 

1.  To  refine  and  test  further  certain 
features  of  the  Florida  Demonstration 
Project 

^.  To  identify  and  test  or  review  new 
features. 

3.  To  serve  as  the  basis  for  the 
continued  development  of  a  model 
policy  for  the  adioinistration  of  all 
fundamental  research  and  related 
awards. 

4.  To  serve  as  a  catalyst  for  awardee 
organizations  and  state  government 
participation  in  reducing  unnecessary  or 
redundant  internal  and  state  systems 
administrative  burden. 

5.  To  examine  the  potential  effects  of 
administrative  requirements  on  research 
productivity  and/or  costs. 

EligilMlify  and  Composition  of  Phase  D 

This  solicitation  is  open  to  all 
organizations  which  perform  or 
admimster  Federally  sponsored 
research,  or  recognized  representatives 
of  such  organizations.  Up  to  20 
organizations  may  be  selected.  Those 
organizations  that  participated  in  Phase 
I  that  submit  proposals  and  wish  to 
participate  under  the  same  conditions 
outiined  in  this  solicitation  for  Phase  II 
will  be  included. 

The  selection  or  organizations  is 
intended  to  be  broadly  representative  of 
the  research  commuiuty,  including 
primarily  large  and  small  public  and 
private  colleges  and  universities,  and 
also  possibly  predominantiy 
undergraduate  institutions,  non-profit 
research  institutions,  hospitals,  and 
profit-making  organizations.  However, 
no  commitment  is  made  to  select  either 
a  minimum  number  of  organizations  or 
to  ensure  representation  by  every 
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organization  type  or  otiier 
characteristics. 

Partidpetiaa  Coaditions  • 

As  a  conditioii  for  participation  in 
Phase  n,  the  selected  organizations  wifl 
be  rehired  to  agree  to  tibe  following 
concfitions:  | 

1.  To  participate  folly  in  the 
devdopment  and  demonstration  of 
Miase  II  activities;  and  in  snbaequent 
review  and  ooramunication  of  Phase  n 
results  to  appropriate  officials  and 
audiences. 

2.  To  accept  the  General  Terras  and 
Conditions  governing  the  current  Florida 
Demonstration  project,  as  revised  for 
Hiasell. 

3.  To  conduct  an  assessment  of  its 
own  interaal  systeaos  and  to  report  oo 
and'undertake  appropriate 
organizational  chmges  (including      I 
review  and  approval  at  ofganizatioa 
system  or  state/local  levels]  to  improve 
admiiiistrative  systems  by  redacing 
unnecessary  and  redundant 
requirements. 

4.  To  assess  or  measure  actual  or 
potential  impact  of  changes  on  research 
productivity. 

5.  To  defray  the  costs,  of  participation 
without  special  awards  or  funding  from 
the  participating  Federal  agencief.     | 

Selection  Criteria 

1.  Proposed  approacfafes)  to  ' 
addressing  required  Miase  li  activities. 
including  methodoiogtes  for  assessing 
the  nnpact  of  administrative  changes  on 
research  productivity. 

2.  Evidence  of  argaaizational  and  top 
raanagemeat  coounitment  to  ftill 
participation  in  Phase  Q. 

3.  Organization's  proposed  approach 
to  its  own  internal  systems  assessment, 
including  evidence  of  appropriate  state 
system  or  agency  agreement  to  engage 
in  these  or  corresponding  assessments. 

4.  Evidence  of  experience  and 
leadership  in  improving  research      i 
administration.  I 

In  addition  to  the  above.  equaHy 
weighted  criteria,  consideration  will  be 
given  to  achieving  an  appropriate     | 
representation  of  organizations.        > 
including  organization  type.  size,  extent 
of  research  support,  geographic  location, 
eta 

Evaluation  of  Proposals  and  Selecticn 
Process  ; 

Evahiation  of  proposals  will  be 
carried  out  by  a  panel  comprised  of 
Federal  agency  officials  and 
representatives  of  the  research 
community  convened  by  the 
Govemment-University-Industry 
Research  Ronndtable  (GUIRR}.  The 
panel  will  make  its  recommendations  to 


an  Interagency  Assessment  Committee, 
comprised  of  representatives  of 
participating  Federal  agencies  for  final 
selection. 

Organization  of  Phase  n 

Phase  B  will  be  organized  around 
several  Btajor  core  activities  and  issues 
which  will  be  addressed  by  the 
participating  organizations  and 
agencies.  The  en^basis  of  these 
activities  will  be  on  examining 
administrative  requirements  and 
processes  which  directiy  impact 
research  productivity.  The  Federal 
agencies,  in  cooperation  with  the 
selected  oiganizationa.  will  assess 
policies  and  operati'onal  issues  in  the 
core  areas;  select  appropriate  issues  for 
demonstratioB  or  testing  purposes: 
develop  demonstration  protocol;  and  be 
the  focal  point  for  carrying  out  the 
activity  and  evaluating  its  results. 
Selected  organizations  must  be  involved 
in  all  the  core  areas.  While  the  focus  of 
the  Phase  U  activities  will  be  on  Federal 
requirements  and  processes,  selected, 
organizations  will  be  expected  to  make 
corresponding  changes  in  internal 
systems,  where  appropriate  and 
consistent  with  prudent  stewardship  of 
Federal  or  institutional  resources. 

Phase  DAcMvitfas 

The  followiag  core  areas  will  be 
included  in  Phase  11: 

1.  Tema,  Conditions,  and  Award 
Instruments 

The  standard  terms  and  conditions 
governing  the  original  Florida 
Demonstration  ftoject  will  be  refined 
and  modified,  with  particular  emphasis 
on  the  issues  of  project  relatedness.  data 
rights  and  copyri^table  materials,  and 
issues  related  to  different  types  of 
award  instruments  (grants,  contracts, 
cooperative  agreements).  It  is  intended 
that,  prior  to  tihc  commencement  of 
Phase  n,  the  parties  will  ratify  standard 
terms  and  conditions  which  will  goven 
both  the  Phase  n  participation  and 
awards  made  during  Phase  IL  "Hie 
period  of  the  Phase  n  agreements  will 
extend  for  24  months. 

2.  Application  Process 

Issues  pertaimng  to  ^  administrative 
burden  associated  with  the  appticatien 
process  %viH  be  explored,  with  particalar 
emphasis  on  the  time,  effort  and 
paperwork  required  to  comply  wiA 
federal  appTication  requirements.  The 
goals  of  th^  core  area  wiQ  be  to  simplify 
the  process  for  non-competing 
applications  and  funding  and  to  deretop 
uniform  protocol  and  formats  for 
appUcation  materials  and  electronic 
submission. 


3.  Reporting  Requliements 

Issues  pertainiqg  to  the  administrative 
burdoi  associatnd  with  technical  and 
financial  reporting  requirmenets  will  be 
explored.  The  focus  of  this  core  area 
will  include  contents  of  reports, 
standardization,  and  frequency,  and 
electronic  submission. 

4.  Audit  RequireiAeHtS 

Alternatives  to  existing  audit  and 
systems  review  processes  as  a  means  of 
assuring  appropriate  accountability  and 
proper  stewardship  of  Federal  funds  will 
be  explored. 

Other  Areas 

In  addition  to  the  above  core  areas, 
selected  organizations  and  participating 
agencies  may  agree  to  pursue  additional 
administrative  issues,  including  more 
limited  studies  and  demonstrations 
which  may  not  involve  all  participants. 
Examples  of  such  activities  could 
include  developing  standard 
certifications  and  assurances, 
addressing  indirect  cost  negotiation  and 
reimbucsement  issues,  reviewing 
payment  processes,  eta 

What  to  Submit 

Proposing  oi;ganizations  must  submit 
fifteen  (15)  copies  of  a  brief  proposal 
(not  to  exceed  5  pages)  which  covers  the 
following: 

1. 1%ase  II  Narrative 

A  narrative  describing:  (i)  the  primary 
areas  of  organizational  and  staff 
expertise  vv^rich  the  proposer  would 
contribute  to  Aase  n.  with  particular 
emphasis  on  the  core  activities;  (ii) 
suggested  approaches  for  addressing 
those  areas;  (iii)  other  suggested  subject 
areas  and  features;  (iv)  expected 
benefits  to  organization  and  research 
community  of  organization's 
participation,  including  suggested 
methods  or  approadies  for  assessing  the 
impact  of  changes  on  researdi 
productivity. 

2.  Commitment/Responsibility 

A  section  indicating  the  organization's 
top  management  and  working  level 
wilhngness  and  commitment  to  fully 
participate  in  the  Phase  II  activities. 
This  discussion  riwuld  also  identify  the 
person  who  will  be  responsible  for 
coordinating  the  organization's 
participation  and  their  qualifications.  In 
the  case  of  organizations  representing 
university  systems,  a  sin^e  contact  is 
required. 

3.  Internal  Systems  Review 

A  brief  description  of  what  and  how 
the  organization  v/ovid  reveiw  its 


internal  systems  and  make  or 
recommend  changes.  In  the  case  of  state 
institutions,  how  they  will  also  seek 
review  and  appropriate  changes  at  the 
system  or  state  levels  and  evidence  of 
appropriate  stete  agency  agreement  to 
engage  in  such  reviews. 

4.  Experience 

A  description  of  the  organization's 
and  its  staff's  experience  and 
contributions  in  the  area  of  sponsored 
research  management. 

5.  Organization  Profile 

A  brief  summary  of  the  organization's 
characteristics:  type  of  institution/ 
organization,  size.  Federal  R&D  funding 
for  FY  85-87.  by  year  and  funding 
agency,  etc. 

Proposal  Submission  and  Deadlines 

Fifteen  (15)  copies  of  die 
organization's  proposal  must  be 
received  by  CO&  July  15. 1988  at: 
Government — University — ^Industry. 
Reasearch  Roundtable,  National 
Academy  of  Sciences.  National 
Academy  of  Engineering.  Institute  of 
Medicine,  2101  Constitution  Avenue 
NW..  Washington.  DC2041&  Attention: 
FDP. 

Selection  and  Sdbedule 

Evaluation  and  selection  of 
organizations  will  be  completed  about 
August  15, 1988. 

Project  organization  and  execution  of 
Phase  II  agreements  will  be  completed 
about  October  1. 1988. 
(OMB  No.  3145-0080) 
WiffianS.iCiifoy. 

Head  Policy  Office,  Division  of  Grants  and 
Contracts.  National  Science  Foundation. 
(FR  Doc.  88-12820  Filed  ft-»-«8;  10:11  amj 
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NUCLEAR  REGULATORY 
COMMISSION 

Advlaory  CommittM  on  Nuclear 
Waste;  Moctmg  Agenda 

The  Advisory  Committee  on  Nuclear 
Waste  will  hold  a  meeting  on  June  27- 
29. 1968.  The  sessions  on  June  27-28. 
1988  will  be  held  in  Room  1046. 1717  H 
Street.  NW.,  Washington,  DC.  The 
sessions  on  June  29. 1988  will  be  held  in 
the  One  White  Flint  North  Building. 
11555  Rockville  Pike,  Rockville.  MD.  The 
meeting  room  location  will  be 
determined  at  a  later  date. 
Monday,  June  27, 1988— Room  1046, 1717 
H  Street,  NW^  Washington,  DC 

lOM)  a.m.  -  10:15  a.m.:  Comments  by 
ACNWChaiiman  (Open)  —  The  ACNW 


Chairman  will  report  briefly  regarding 
items  of  current  interest 

10:15  a.m.  -  12M)  noon:  LLW  Form 
and  Polyethyiene  High-Integrity 
Containers  (H/CsJ  (Open)  —  The 
Division  of  Low-Levd  Waste  and 
Decommissioning  will  report  on  recent 
staff  and  contractor  actions  concerning 
LLW  solidified  by  cement  and  stiidiee 
regarding  the  serviceability  of 
polyethylene  HICs. 

l.-00p.m.  -  SUXpMU  Licensing  of  LLW 
Treatment  Processes  and  the  Dry 
Storage  and  ConaoJidation  of  Spent  Fuel 
(Open)— The  NRR  Staff  will  report  on 
the  licensing  of  waste  management 
activities  at  reactor  sites  widi  emphasis 
on  the  consolidation  of  spent  fuel  LLW 
treatment  processes,  and  dry  storage. 
Tuesday.  June  28, 1968 — Room  1046, 
1717  H  Street,  NW.,  Washington. 
DC 

8:30  a.m.-9:30  a.m.:  Future  Activities 
and  Preparation  of  ACNW  Reports 
(Open)  —The  ACNW  will  meet  to 
discuss  anticipated  ACNW  activities, 
future  meeting  agendas,  program  plans 
and  organization  matters  and 
preparation  of  ACNW  reports  as 
appropriate. 

9:30  a.m.  - 12:00  noon:  Alternative  Site 
Models  of  the  Yucca  Mountain  Site 
(Open)  —  The  DOE  Staff  and 
contractors  will  report  on  alternative 
site  models  for  the  Yucca  Motmtain  Site 
with  the  emphasis  on  altomative  models 
of  the  hydrologic  regions  at  the  Yucca 
Mountain  Site. 

1:00p.m.  -  3KJ0p.m.:  Design  Basis 
Accident  Limits  for  the  HL  W  Repository 
(Open)  —  The  DOE  Staff  will  discuss 
their  prt)posed  request  for  a  rulemaking 
defining  the  design  basis  accident  limit 
for  the  HLW  repository. 

3:15  p.m.  -  4:00p.m.i  NRC's  Review  of 
DOE's  Cpnsuftation  Draft  Site 
Characterization  Plan  (Open)  —  The 
NRC  Staff  wilj  discuss  their  response  to 
the  May  11, 1988  memo  from  R.  Fraley  to 
V.  Stello  on  flje  NRC  StafTs  review  of 
DOE'S  Consultation  Draft  Site 
Characterization  V\aa  (CDSCP). 

4:00p.m.  -  5:45p.m.:  Consultation 
Draft  Site  Characterization  Plan  (Open) 
—  The  DOE  Staff  will  review  the 
content  of  the  CDSCP  and  describe  their 
plans  to  address  the  NRC  Staffs 
comments  on  it 

Wednesday.  June  29. 1986  —  Room  2F- 
17, 11555  Rockville  Pike.  Rockville, 
MD 

8:30  ajn.  - 10:60  a.mj  ACNW  Future 
Activities  and  Preparation  of  ACNW 
Reports  (Open)  —  The  ACNW  will  meet 
and  continue  to  discuss  anticipated 
ACNW  activities,  future  meeting 
agendas,  program  plans,  and 
organizational  matters. 


10X)0a.m.-l  1:30  a.m.:  Meeting  with 
the  NRC  Commissioners  (Open)  —  The 
ACNW  will  meet  widi  die  NRC 
Commissioners  to  discuss  ACNW  future 
activities. 

1:00p.m.  -  2:30p.m.:  ACNW  Future 
Activities  and  Pnparation  of  ACNW 
Reports  (Open)  —  The  ACNW  will  meet 
and  continue  to  discuss  anticipated 
ACNW  activities,  future  meeting 
agendas,  program  plana,  and 
oiganizational  matters  and  preparation 
of  ACNW  reports,  as  appropriate. 

2:30p.m.  -  SiJOpjn.:  New  Members 
(Closed)  —The  ACNW  will  discuss 
appointments  of  proposed  members  and 
the  qrialifications  of  consultants 
considered  for  nomination. 

I  have  determined  in  accordance  with 
Subsection  10(dJ  PX.  92-463  that  it  is 
necessary  to  close  portions  of  this 
meeting  as  noted  above  to  discuss 
information  the  release  of  which  would 
represent  a  clearly  unwarrantad 
invasion  of  personal  privacy  (5  U.S.C 
552b(c)(6)]  or  involve  internal  personnel 
rules  and  practices  of  the  agency  {5 
U.S.C  S52b(c)(2)J. 

Procedures  for  the  conduct  of  and 
participation  in  ACNW  meetings  are 
similar  to  those  used  by  ACRS  and 
published  in  the  Fadecal  Register  on 
October  2. 1987  (51  FR  32241).  The 
procedures  which  will  be  used  are  as 
follows: 

Background 

I¥ocedure8  to  be  followed  with 
respect  to  meetings  conducted  pursuant 
to  die  Federal  Advisory  Committee  Act 
by  the  Nuclear  Regulatory  Commission's 
Advisory  Committee  on  Nuclear  Waste 
(ACNW)  are  published  in  this  notice. 
These  procedures  are  set  forth  and  may 
be  incorporated  by  reference  in  future 
individual  meeting  notices.  The 
Advisory  Committee  on  Nuclear  Waste 
has  been  established  pursuant  to  the 
Federal  Advisory  Committee  Act  of 
October  6, 1972  (Pub.  L  94-483,  88  Stat 
770-776).  The  Commission  has 
determined  that  the  establishment  of 
this  Committee  is  necessary  and  in  the 
public  interest  in  order  to  obtain  input 
advice  and  recommendations  on  all 
aspects  of  the  management  of 
radioactive  wastes  within  the  purview 
of  NRC  regidatory  responsibilities,  llie 
purpose  of  the  Committee  is  to  provide 
advice  and  recommendations  on  topics, 
issues,  and  activities  related  to  the 
regulation  of  nuclear  wastes.  Such 
activities  encompass: 

•  Regulation  of  high-level  waste, 
including  the  licensing  of  high-level 
waste  repositorier, 

•  Licensing  and  regulation  of  low- 
level  waste  disposal  repositories;  and 
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•  Handling,  processing,  transporting, 
storing  and  safeguarding  wastes, 
including  but  not  limited  to  spent  fuel, 
nuclear  wastes  mixed  with  other 
hazardous  substances,  and  uranium  mill 
tailings. 

The  Committee's  reports  will  become 
part  of  the  public  record.  i 

Although  ACNW  meetings  ate    ' 
ordinarily  open  to  the  public  and 
provide  for  oral  or  written  statements 
from  members  of  the  public  to  be     . 
considered  as  a  part  of  the  Committee's 
information  gathering  procedure,  they 
are  not  ad)udicatory  hearings  such  as 
are  conducted  by  the  Nuclear 
Regulatory  Commission's  Atomic  Safety 
and  Licensing  Board  as  part  of  the 
Commission's  licensing  process. 

General  Rules  Regarding  ACNW 
Meetings 

An  agenda  is  published  in  the  Federal 
Register  for  each  full  Committee 
meeting.  Practical  considerations  may 
dictate  some  alterations  in  the  agenda. 
The  Chairman  of  the  Committee  or 
Subcommittee  which  is  meeting  is 
empowered  to  conduct  the  meeting  in  a 
manner  that,  in  his  judgment,  will 
facilitate  the  orderly  conduct  of 
business,  including  provisions  to  carry 
over  an  incomplete  session  from  oae 
day  to  the  next.  ' 

With  respect  to  pubHc  participation  in 
ACNW  meetings,  the  following 
requirements  shall  apply: 

(a)  Persons  wishing  to  submit  written 
statements  regarding  the  agenda  items 
may  do  so  by  providing  a  readily 
reproducible  copy  at  the  beginning  of 
the  meeting.  When  meeting  are  held  at 
locations  other  than  Washington,  DC. 
reproduction  facilities  are  usually  not 
available.  Accordingly,  15  additional 
copies  should  be  provided  for  use  at 
such  meetings.  Comments  should  be  . 
limited  to  safety-related  areas  within  the 
Committee's  review. 

Persons  desiring  to  mail  written 
comments  may  do  so  by  sending  a 
readily  reproducible  copy  addressed  to 
the  Office  of  the  Executive  Director,  in 
care  of  the  ACNW,  NRC,  Washington. 
DC  20555.  Comments  postmarked  no 
later  than  one  calendar  week  prior  to  a 
meeting  will  normally  be  received  in 
time  for  reproduction,  distribution,  and 
consideration  at  the  meeting. 

(b)  Persons  desiring  to  make  an  oral 
statement  at  the  meeting  should  make  a 
request  to  do  so  prior  to  the  beginning  of 
the  meeting,  identifying  the  topics  and 
desired  presentation  time  so  that 
appropriate  arrangements  can  be  made. 
The  Committee  will  receive  oral 
statements  on  topics  relevant  to  its 
purview  at  an  appropriate  time  chosen 
by  the  Chairman. 


(c)  Further  information  regarding 
topics  to  be  discussed,  whether  a 
meeting  has  been  cancelled  or 
rescheduled,  the  Chairman's  niHng  on 
requests  for  the  opportimity  to  present 
oral  statements  and  the  time  allotted 
therefor  can  be  obtained  by  a  prepaid 
telephone  call,  on  the  working  day  prior 
to  the  meeting,  to  the  Office  of  the 
Executive  Director  (telephone:  202-634- 
3265)  between  7:30  a.m.  and  4:15  p.m.. 
Washington,  DC  time. 

(d)  Questions  may  be  asked  only  by 
ACNW  Members.  Consultants,  and 
Staff. 

(e)  The  use  of  still,  motion  picture,  and 
television  cameras,  the  physical 
installation  and  presence  of  which  will 
not  interfere  with  the  conduct  of  the 
meeting,  will  be  permitted  both  before 
and  after  the  meeting  and  during  any 
recess.  The  use  of  such.equipment  will 
be  allowed  while  the  meeting  is  in 
session  at  the  discretion  of  the 
Chairman  to  a  degree  that  is  not 
disruptive  to  the  meeting.  When  use  of 
such  equipment  is  permitted, 
appropriate  measures  will  be  taken  to 
protect  proprietary  or  privileged 
infonpation  which  may  be  in  documents. 
folders,  etc..  being  used  during  the 
meeting.  Recordings  will  be  permitted 
only  during  those  sessions  of  the 
meeting  when  a  transcript  is  being  kept. 

(f)  A  copy  of  the  transcript  of  the  open 
portions  of  th^neeting  where  factual 
information  is  presented  will  be 
available  at  the  NRC  Public  Document 
Room.  1717  H  Street  NW..  Washington. 
DC  20555,  for  inspection  within  one 
week  following  the  meeting.  A  copy  of 
the  minutes  of  the  meeting  will  be 
available  at  the  same  location  on  or 
before  three  months  following  the 
meeting.  Copies  may  be  obtained  upon 
payment  of  appropriate  charges. 

Special  Provisions  When  Proprietary 
SessicHu  Are  To  Be  Held 

If  it  is  necessary  to  hold  closed 
sessions  for  the  purpose  of  discussing 
matters  involving  proprietary 
information,  persons  with  agreements 
permitting  access  to  such  information 
may  attend  those  portions  of  ACNW 
meetings  where  this  material  is  being 
discussed  upon  conflrmation  that  such 
agreements  are  effective  and  relate  to 
the  material  being  discussed. 

The  Executive  Director  should  be 
informed  of  such  an  agreement  at  least 
three  working  days  prior  to  the  meeting 
so  that  it  can  be  confirmed  and  a 
determination  made  regarding  the 
applicability  of  the  agreement  to  the 
material  that  will  be  discussed  during 
the  meeting.  The  minimum  information 
provided  should  include  information 
regarding  the  date  of  the  agreement  the 


scope- of  material  included  in  the 
agreement^  the  project  or  projects 
involved,  and  the  names  and  titles  of  the 
persons  signing  the  agreement. 
Additonal  information  may  be  requested 
to  identify  the  specific  agreement 
involved.  A  copy  of  the  executed 
agreement  should  be  provided  to  the 
Designated  Federal  Official  prior  to  the 
beginning  of  the  meeting. 

Dated:  May  31, 198a 
lohn  C  Hoyte, 

Advisory  Committee  Management  Officer. 
[FR  Doc.  88-12826  Filed  6-3-88;  8:45  am) 
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[Docket  No*.  50-348  and  50-3M] 

Alabama  Power  Co^  Consideration  of 
Issuance  of  Amendment  to  Faculty 
Operating  License  and  Proposed  No 
Significant  Hazards  Consideration 
Determination  and  Opportunity  for 
Hearing 

The  United  States  Nuclear  Regulatory 
Commission  (the  Commission]  is 
considering  issuance  of  amendments  to 
Facility  Operating  License  Nos.  NFP-2 
and  NPF-8,  issued  to  Alabama  Power 
Company,  (the  licensee),  for  operation  of 
the  Joseph  M.  Farley  Nuclear  Plant 
Units  1  and  2,  located  in  Houston 
County.  Alabama. 

The  licensee  proposes  to  amend  the 
Technical  Specifications  (TS)  in 
response  to  Generic  Letter  86-06, 
"Removal  of  Organizational  Charts  from 
Technical  Specification  Administrative 
Control  Requirements."  The  proposed 
amendment  deletes  Figure  8.2.1.  "Offsite 
Organization  for  Facility  Management 
and  Technical  Support"  and  Figure 
6.2.2.  "Facility  Organization."  TS  6.2.1 
and  6.2.2  will  be  revised  to  have  more 
general  organization  requirements. 
These  general  requirements  capture  the 
essential  organization  aspects  that  are 
defined  by  the  organization  charts  to  be 
relocated  to  the  Final  Safety  Analysis 
Report  This  action  is  in  response  to 
licensee's  letter  dated  April  28, 198a 

Before  issuance  of  the  proposed 
license  amendments,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a  proposed 
determination  that  the  amendment 
request  involves  no  significant  hazards 
consideration.  Under  the  Commission's 
regulations  in  10  CFR  50.92.  this  means 
that  operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not:  (1)  Involve  a 
significant  increase  in  the  probability  or 


conaeqnences  of  an  accident  previoualy 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  diffeteet  kind  of  accident  boa 
any  accident  pievionsly  evaluated:  or  (3) 
involve  a  sigi^£cant  reduction  in  a 
margin  of  safety. 

In  regard  to  the  proposed  amendment 
the  licensee  has  determined  the 
following: 

1.  The  proposed  change  will  not 
increase  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  The  Code  of  Federal 
Regulations,  Title  10.  Part  50.34(b)(6)(i) 
requires  that  the  organizational 
stature  be  included  in  the  Final  Safety 
Analysis  Report  (FSAR).  Chapter  13  of 
the  FSAR  provides  a  description  of  the 
organization  and  detailed  organization 
charts.  As  required  by  10  CFR  50.71(e), 
Alabama  Power  Company  will  maintain 
the  organization  description  in  the  FSAR 
current  llierefbre.  the  NRC  will 
continue  to  be  informed  of   ■ 
organizational  changes.  With  the 
existing  technical  specification 
requirements  and  the  proposed 
additional  requirements,  the  deletion  of 
the  organization  charts  will  not  result  in 
a  decrease  in  safety  requirements. 
ITierefore,  the  probability  or 
consequences  of  an  accident  previously 
evaluated  will  not  change. 

2.  The  proposed  change  will  not  create 
the  possibility  of  a  new  or  different  kind 
of  accident  previously  evaluated.  The 
proposed  change  is  administrative  in 
nature  and  no  physical  alterations  of 
plant  configuration  or  changes  to 
setpoints  or  operating  parameters  are 
proposed.  Therefore,  the  proposed 
change  will  not  create  the  possibility  of 
a  new  or  different  kind  of  accident 
previously  evaluated. 

3.  Hie  proposed  change  will  not 
involve  a  reduction  in  a  margin  of 
safety.  Ilie  existing  oi^anizational 
requirements  in  the  Technical 
Specifications  combined  with  the 
proposed  additional  requirements  will 
ensure  that  there  is  no  reduction  in 
current  safety  requirements.  TTierefore, 
the  proposed  change  will  not  involve  a 
reduction  in  a  mai;gin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  determination  and  concurs 
with  the  licensee's  findings.  In  addition, 
the  proposed  changes  are  in 
conformance  with  Commission  guidance 
of  Generic  Letter  86-6. 

Accordingly,  die  Commission 
proposes  to  determine  that  the  proposed 
change  involves  no  significant  hazards 
consideration. 

He  Commissioo  is  seeking  public 
comments  on  this  proposed 
detenninati(Hi.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 


considered  in  making  any  final 
determination.  The  Commission  will  not 
normally  make  a  final  determination 
unless  it  receives  a  request  for  a 
hearing.  Written  comments  may  be 
submitted  by  mail  to  the  Rules  and 
Procedures  Branch,  Division  of  Rules 
and  Records,  Office  of  Administration. 
U.S.  Nuclear  Regulatory  Commission. 
Washington,  DC  20555.  and  should  dte 
die  publication  date  and  page  number  of 
the  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
Room  4000,  Maryland  National  Bank 
Building,  7735  Old  Georgetown  Road, 
Bediesda,  Maryland  from  7:30  a.m.  to 
4:15  p.m.  Copies  of  written  comments 
received  may  be  examined  at  the  NRC 
Public  Document  Room,  1717  H  Street 
NW.  Washington,  DC,  The  filing  of 
requests  for  hearing  and  petitions  for 
leave  to  intervene  is  discussed  below. 

By  )uly  6, 1966.  the  licensee  may  file  a 
request  for  a  hearing  with  respect  to 
issuance  of  the  amendments  to  the 
subject  facility  operating  licenses  and 
any  person  wiwMe  interest  may  be 
affected  by  this  proceeding  and  who 
wrishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Request  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commission's  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedings"  in  10  CFR  Part  2.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel  will  rule  on  the  request 
and/br  petition  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  die  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  llie  nature  of  the 
petitioner's  ri^t  under  the  Act  to  be 
made  a  party  to  the  proceeding:  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial  or  otho-  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspectfs)  of  the 
subject  matter  of  die  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 


leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  reqaesting  leave  of  tfie 
Board  up  to  fifteen  (15}  days  prior  to  the 
first  prehearing  coofetence  scfaedoled  in 
the  proceeding,  but  audi  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitionei 
shall  file  a  supplement  to  the  petition  to 
intervene  which  most  include  a  Hst  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  imder  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitied  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  effective,  notwithstanding 
the  request  for  a  hearing.  Any  hearing 
held  would  take  place  after  issuance  of 
the  amendment. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that  failure 
to  act  in  a*timely  way  would  result  for 
example,  in  derating  or  shutdown  of  the 
facility,  the  Commission  may  issue  the 
license  amendment  before  the 
expiration  of  the  30-day  notice  period, 
provided  that  its  final  determination  is 
that  the  amendment  involves  no 
significant  hazards  consideration.  The 
final  determination  will  consider  all 
public  and  State  comments  received. 
Should  the  Commission  take  this  action, 
it  will  publish  a  notice  of  issuance  and 
provide  for  opportunity  for  a  hearing 
after  issuance.  The  Commission  experts 
that  the  need  to  take  this  action  will 
occur  very  infrequenUy. 
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A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  roust  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  D.C.  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room.  1717  H  Street.  N.W. 
Washington,  D.C,  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  promptly  so 
inform  the  Commission  by  a  toll-free 
telephone  call  to  Western  Union  at  1- 
800-325-eOOO  (in  Missouri  1-800-342- 
6700).  The  Western  Union  operator 
should  be  given  Datagram  Identification 
Number  3737  and  the  following  message 
addressed  to  Elinor  G.  Adensam: 
petitioner's  name  and  telephone 
number,  date  petition  was  mailed;  plant 
name;  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  General  Counsel. 
U.S.  Nuclear  Regulatory  Conimission, 
Washington,  DC  20555,  and  to  Mr. 
Ernest  L  Blake,  Esquire,  2300  N  Street, 
NW..  Washington.  D.C  20037.  attorney 
for  the  licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board,  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for  i 

amendments  which  is  available  for 
public  inspection  at  the  Commission's   - 
Public  Document  Room  1717  H  Street, 
NW.,  Washington.  DC  and  at  the 
George  S.  Houston  Memorial  Library. 
212  W.  Burdeshaw  Street.  Dothan. 
Alabama  36303.  \ 

Dated  at  RockviUe.  Maryland,  this  31sl  day 
of  May  1988. 
For  the  Nuclear  Regulatory  Comiiussion. 

Edward  A.  Rssvm, 

Senior  Project  Manager.  Project  Directorate 
11-3,  Division  of  Reactor  Projects  I/II. 
(FR  Doc  8ft-12842  Filed  6-3-88;  8:45  am) 


(Dodrat  No.  50-2931 

Boston  Edison  Co.  (Pilgrim  Nuctear 
Power  Station);  Issuance  of  Inter^ 
Director's  Decision 

Notice  is  hereby  given  that  the 
Director,  Office  of  Nuclear  Reactor 
Regulation,  has  issued  an  interim 


decision  concerning  a  request  filed 
pursuant  to  10  CFR  2.206  by  Governor 
Michael  S.  Dukakis  and  Attorney- 
General  ]ames  M.  Shannon  on  behalf  of 
the  Commonwealth  of  Massachusetts 
and  its  citizens  (Petitioners).  On  October 
15, 1987  the  Petitioners  requested  the 
Director  of  the  Office  of  Nuclear  Reactor 
Regulation  to  institute  a  proceeding  to 
modify,-  suspend,  or  revoke  the  operating 
license  held  by  Boston  Edison  Company 
(BECo)  for  its  Pilgrim  Nuclear  Power 
Station  (Pilgrim).  In  particular,  the 
Petitioners  requested  the  NRC  to:  (1) 
Modify  the  Pilgrim  license  to  bar  restart 
of  the  facility  until  a  plant-specific 
probabilistic  risk  assessment  (PRA)  is 
performed  and  all  indicated  safety 
modifications  are  implemented:  (2) 
modify  the  license  to  extend  the  current 
shutdown  pending  the  outcome  of  a  full 
hearing  on  the  significant  outstanding 
safety  issues  and  the  development  and 
certification  by  the  Governor  of 
Massachusetts  of  adequate  emergency 
plans;  and  (3)  issue  an  Order,  effective 
immediately,  to  modify  the  Pilgrim 
license  to  preclude  the  licensee  from 
taking  steps  in  its  power  ascension 
program  until  a  formal  adjudicatory 
hearing  is  held  and  findings  of  fact  are 
made  concerning  safety  questions 
raised. 

The  Director  of  the  Office  of  Nuclear 
Reactor  Regulation  has  determined  that 
the  Petition,  with  the  exception.of  the 
management  and  emergency 
preparedness  issue?  is  denied.  The 
portion  of  the  Petition  concerning 
licensee  management  and  emergency 
preparedness  will  be  addressed  in  a 
subsequent  response. 

The  reasons  for  this  decision  are 
explained  in  the  "Interim  Director's 
Decision  Under  10  CFR  2.206.  "DD-88- 
7",  which  is  available  for  public 
inspection  in  the  Commission's  Public 
Document  Room.  1717  H  Street.  NW.. 
Washington,  DC  20555  and  the  Local 
Public  Document  Room  at  the  Plymouth 
Public  Library,  11  North  Street. 
Plymouth.  Massachusetts  0236a 

A  copy  of  the  Decision  «vill  be  filed 
with  the  Secretary  for  the  Commission's 
review  in  accordance  with  10  CFR 
2.206(c).  As  provided  in  this  regulation, 
the  Decision  will  constitute  the  filial 
action  of  the  Commission  twenty-five 
days  (25)  after  issuance,  unless  the 
Commission,  on  its  own  motion, 
institutes  review  of  the  Decision  within 
that  time  period. 

Dated  at  Rockville,  Maryland,  this  Z7th  day 
of  May  1988. 


For  the  Nuclear  Regulatory  Commission. 
Morton  B.  Faiitik. 

Acting  Director,  Project  Directorate  1-3, 
Division  of  Reactor  Projects  I/II. 
[FR  Doc  88-12841  Filed  6-3-88;  8:45  am) 
MUmO  COM  7SM-01-M 


(Doclcot  Na  50-3201 

GPU  Nudear  Coqu.  (Three  Mile  Island 
Nudear  Station  Unit  2);  Notice  of 
Exemption 

1 

GPU  Nuclear  Corporation, 
Metropolitan  Edison  Company,  Jersey^ 
Central  Power  and  Light  Company  and 
Pennsylvania  Electric  Company 
(collectively,  the  licensee)  are  the 
holders  of  Facility  Operating  License 
No.  DPR-73,  which  had  authorized 
operation  of  the  Three  Mile  Island 
Nuclear  Station.  Unit  2  (TMl-2)  at  power 
levels  up  to  2772  megawatts  thermal 
The  facUity.  which  is  located  in 
Londonderry  Township,  Dauphin 
County,  Pennsylvania,  is  a  pressurized 
water  reactor  previously  used  for  the 
commercial  generation  of  electricity. 

By  Order  for  Modification  of  License, 
dated  July  20. 1979.  the  licensee's 
authority  to  operate  the  facility  was 
suspended  and  the  licensee's  authority 
was  limited  to  maintenance  of  the 
facility  in  the  present  shutdown  cooling 
mode  (44  FR  45271).  By  further  Order  of 
the  Director.  Office  of  Nuclear  Reactor 
Regulation,  dated  February  11, 1980,  a 
new  set  of  formal  license  requirements 
was  imposed  to  reflect  the  post-accident 
condition  of  the  facility  and  to  assure 
the  continued  maintenance  of  the 
current  safe,  stable,  long-term  cooling 
condition  of  the  facility  (45  FR  11292). 
The  license  provides,  among  other 
things,  that  it  is  subject  to  all  rules, 
regulations  and  Orders  of  the 
Commission  now  or  hereafter  in  effect. 

n 

By  letter  dated  April  23. 1987,  and 
revised  October  26,  November  9,  and 
December  4, 1987  the  licensee  requested 
in  part  an  exemption  bxaa  the 
requirements  of  10  CFR  70.24,  Criticality 
accident  requirements.  Specifically,  10 
CFR  7a24  requires  licensees  authorized 
to  possess  special  nuclear  material 
above  a  minimum  quantity  to  maintain 
redundant  monitoring  systems  that  are 
capable  of  detecting  a  oriticality  in  each 
area  in  which  such  licensed  special 
nuclear  material  is  handled,  used  or 
stored.  The  monitoring  system,  using 
gamma-  or  neutron-sensitive  radiation 
detectors,  is  required  to  energize  clearly 
audible  alarm  signals  if  an  accidental 


criticality  occurs.  The  regulations 
applicable  to  TMI-2  (10  CFR  70.24(a)(1)) 
state  that  the  jnonitoring  system  shall  be 
capable  of  detecting  a  criticality  that 
produces  an  absorbed  dose  of  20  rads  of 
combined  neutron  and  gamma  radiation 
at  an  unshielded  distance  of  2  meters 
from  the  special  nuclear  material  within 
1  minute.  Also,  10  CFR  70.24  requires 
that  the  licensee  have  emergency 
procedures  for  each  area  in  which 
special  nuclear  material  is  handled, 
used  or  stored.  These  procedures 
include  evacuation  plans,  including 
periodic  drills  to  familiarize  personnel, 
plans  for  determining  the  cause  of  the 
alarm,  and  the  placement  of  radiation 
survey  instruments  in  accessible 
locations  for  use  in  an  emergency. 
Section  70.24(d)  states  that  any  licensee 
may  apply  to  the  Commission  for  an 
exemption  fi-om  the  regulation  if  good 
cause  exists. 

m 

The  licensee  has  requested  exemption 
from  the  above  described  regulation  in 
conjtmction  with  the  license  amendment 
request  submitted  by  letter  dated  April 
23. 1987  and  revised  by  letters  dated 
October  26,  November  9.  and  December 
4, 1987.  The  staff  has  reviewed  the 
safety  evaluation  submitted  In  support 
of  the  proposed  license  amendments, 
which  also  provides  the  bases  for  the 
licensee's  exemption  request. 

The  licensee  proposes  to  extensively 
revise  the  TMI-2  Technical 
Specifications  to  align  license 
reqtiirements  appropriate  to  current,  as 
well  as  future,  plant  conditions  through 
the  remainder  of  the  current  cleanup 
operations.  At  the  end  of  the  current 
cleanup  operations  the  licensee  plans  to 
place  the  facility  into  a  post-defueling 
monitored  storage  condition  (PDMS). 
The  proposed  amendment  to  the 
Technical  Specifiugons  allows  for  the 
transition  from  th^urrent  defueling 
phase  through  the  completion  of 
defueling  and  offsite  fuel  shipment  by 
the  incorporation  of  Technical 
Specifications  that  are  applicable  during 
specific  phases  or  modes  of  the  deanup. 
Certain  "Technical  Specifications  are 
retained  during  the  entire  transition 
period  while  others  are  phased  out  or 
modified  as  the  cleanup  progresses. 
I%ase-out  of  specific  requirements 
would  be  dependent  on  the  status  of  the 
cleanup  as  defined  by  the  facility  mode. 
Three  cleanup  modes  are  proposed: 
Mode  1 — ^The  current  condition,  during 
which  defueling  and  other  major 
tasks  are  in  progress. 


Mode  2 — ^The  period  subsequent  to 
defueling  of  the  reactor  vessel' and 
the  reactor  coolant  system  but  prior 
to  completion  of  the  core  debris 
shipping  program.  The  possibility  of 
criticality  in  the  Reactor  Building 
(RB)  is  precluded  and  no  canisters 
CQntainii\g  core  material  are  in  the 
RB. 
Mode  3 — ^The  period  subsequent  to 
.  shipment  of  the  remaining  core 

material  offsite. 
Prior  to  an  anticipated  change  in 
Mode,  the  licensee  proposes  to  submit  to 
the  NRC  a  report  which  provides  the 
basis  for  the  transition. 

The  requested  exemption  from  10  CFR 
70.24,  Criticality  accident  requirements, 
would  be  Modes  2  and  3,  after  defueling 
has  been  completed  and  there  no  longer 
exists  tlie  possibility  of  criticality. 
The  licensees'  Mode  1  defueling 
program  is  expected  to  result  in  removal 
of  greater  than  99%  of  the  reactor  fiiel. 
Because  of  thb  March  28, 1979  accident 
'  fuel  has  escaped  from  the  fuel  pins  and 
reactor  fuel  and  fission  products  were 
dispersed  throughout  the  reactor  coolant 
piping  system  as  finely  divided  particles 
and/or  as  plating  on  surfaces.  During 
the  accident,  a  small  quantity  of  finely 
fragmented  fuel  was  also  released  into 
the  basement  by  reactor  coolant 
escaping  through  the  pressurizer  relief 
valve  to  the  reactor  coolant  drain  tank 
into  the  basement  through  a  rupture 
disk.  Directional  surveys  of  the  reactor 
coolant  system  components  have 
permitted  estimates  of  fuel  present 
outside  the  reactor  vessel.  "The  majority 
of  diis  residual  fuel  is  contained  within 
the  reactor  coolant  system  with  less 
than  11  lbs  (5  kg]  in  piping  drains,  floors 
and  sumps  of  the  Auxiliary  and  Fuel 
Handling  Building  and  less  than  7  lbs  (3 
kg)  dispersed  in  the  rector  building 
basement^  Prior  to  the  transition  to 
Mode  2  the  licensee  will  provide  a 
criticality  analysis  that  will  address 
each  separate  quantity  of  residual  fiiel 
in  each  defined  location.  The  criticality 
analysis  will  estimate  the  quantity  of 
fuel  remaining,  its  location,  its 
dispersion  within  the  location,  its 
physical.fonn  (i.e.  film,  finely 
fraggmented,  intact  fuel  pellets),  its 
nrability,  the  presence  of  any 
mechanism  that  would  contribute  to  the 
mobility  of  the  material,  the  presence  of 
any  moderating  or  reflecting  material, 
and  its  potential  for  a  critical  event  In  . 
this  submittal  the  licensee  must 
demonstrate  th^t  the  cleanup  has    . 
progressed  far  enough  such  that  an 
inadvertent  criticality  is  precluded  and 


therefore,  may  enter  Mode  2  without  the 
need  for  criticality  monitoring. 

The  Ucensee's  request  for  an 
exemption  to  the  requirements  of  10  CFR 
70.24  subsequent  to  Mode  1  operation  is 
based  on  the  conclusion  that  an 
inadvertent  criticality  will  not  occur.  AU 
fuel  will  have  been  removed  to  the 
extent  practicable,  and  the  remaining 
fuel  will  be  in  a  geometric  configuration 
that  precludes  criticahty.  Reactor 
systems  will  be  drained.  There  will  be 
no  mechanism  that  could  result  in 
significant  movement  or  concentration 
of  dispersed  fuel  such  that  a  critical 
geometry  could  be  attained.  At  the 
conclusion  of  defueling  there  will  be  a 
lack  of  material  that  could  act  as  a 
moderator  or  reflector.  Once  defueling 
has  been  completed,  access  to  the 
reactor  building  will  be  primarily  limited 
to  readying  the  facility  for  long-term 
monitored  storage.  Once  the  facihty 
enters  monitored  storage,  access  will  be 
on  a  frequency  of  one  a  month  or  less. 
Resid\ial  fuel  will  be  limited  to  areas 
normally  inacceseible  to  personnel. 

Based  on  the  quantities  of  fuel  that 
will  remain,  the  configuration  of  the  fuel 
the  lack  of  a  mechanism  to  move  and 
concentrate  the  remaining  fuel,  the  lack 
of  a  moderator  or  a  reflector,  and  the 
infrequent  personnel  access  t  the 
building,  the  staff  finds  that  a  significant 
radiation  e.xposure  due  to  a  hypothetical 
criticality  event  is  highly  improbable. 

IV 

Accordingly,  the  Commission  has 
determined  that  pursuant  to  10  CFR 
70.24(d)  good  cause  exists  for  the  grant 
of  this  exemption  after  the  transition  to 
Mode  2.  Further,  in  accordance  with  10 
CFR  50.12  granting  of  this  exemption 
bom  the  requirements  of  10  CFR  70.24 
after  staff  review  of  the  Mode  1 
criticahty  analysis  and  transition  to 
Mode  2  is  authorized  by  law  and  will 
not  present  an  undue  risk  to  the  public   - 
hfealth  and  safety,  and  is  consistent  with 
the  common  defense  and  security.  The 
Commission  further  determines  that  in    - 
accordance  with  50.12(a)(2)(ii)  special 
ciromistances  are  present  justifying  this 
exemption.  The  application  of  the 
criticality  monitoring  requirements  of  10 
CFR  70.24  will  not  be  necessa.'y  at  TMI- 
2  following  Mode  1  to  achieve  the 
underlying  purpose  of  the  rule,  which  is 
to  i>rovide  for  warning  ot  and  adequate 
response  in  the  event  of,  an  inadvertent 
criticality. 

Accordingly,  the  Commission  hereby 
grants  exemption  from  the  requirements 
of  10  CFR  70.24,  criticality  accident 
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requirements,  contingent  upon  staff 
review  of  the  Mode  1  criticality  analysis 
described  above,  and  will  be  effective 
upon  transition  to  Mode  2. 

Pursuant  to  10  CFR  51.32.  the 
Commission  has  determined  that 
granting  of  this  exemption  will  have  do 
signiRcant  impact  on  the  environment 
(53  FR  15606). 

Dated  at  RockviUe.  Maryland,  this  May  27, 
198& 

For  the  Nuclear  Regulatory  Coniinission. 
Slevon  A.  Varga, 

Director,  Division  of  Reactor  Projects  l/U, 
Office  of  Nuclear  Reactor  Regulation. 
(FR  Doc.  88-12643  Filed  6-3-88:  8:43  am] 

■NJJNQ  CODE  rSM-SI-M 

[Docket  No.  50-346] 

Toledo  Edison  Ca  and  Ttte  Cleveland 
Electric  IBuminating  Co^  Issuance  of 
Amendotent  to  FaciUty  Operating 
License  i 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
issued  Amendment  No.  112  to  Facility 
Operating  License  No.  NPP-3,  issued  to 
the  Toledo  Edison  Company  and  The 
Cleveland  Electric  Illuminating 
Company  (the  licensee),  which  revised 
the.Technical  Specifications  for 
operation  of  the  Davis-Besse  Nuclear 
I\jwer  Station,  Unit  No.  1.  (the  facility) 
located  in  Ottawa  County,  Ohio.  Hie 
amendment  was  effective  as  of  the  date 
of  its  issuance. 

The  amendment  revised  die  TS's  ta. 
(1)  Delete  reference  from  Table.  3.3-5, 
TS  Section  3/4.3.2,  to  the  Makeup 
System  as  containing  valves  receiving  a 
Safety  Features  Actuation  Signal;  (2) 
delete  containment  isolation  valve  MU- 
33  (penetration  19)  from  Section  A  of 
Table  3.6-2.  TS  Section  3/4.a3  and  add 


valves  MU-6422  (penetration  19)  and 
MU-6421  (penetration  50)  to  section  C; 
and  (3)  correct  two  typographical  errors 
on  Pa^e  6-20  at  Penetrations  10  and  28. 

The  application  for  the  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  a«  amended  (the  Act),  and  the 
Commission's  rules  and  regulaticma.  The 
Commission  has  made  appropriate 
Rndings  as  required  by  the  Act  end  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  L  which  are  set  forth  in  the 
license  amendment 

Notice  of  Consideration  of  Issuance  of 
Amendment  and  Opportunity  for 
Hearing  in  connection  with  this  action 
was  published  in  the  Federal  R^gistar  on 
December  8, 1987  (52  FR  46545).  No 
request  for  a  hearing  or  petition  for 
leave  to  intervene  was  tiled  following 
this  notice. 

For  further  details  with  respect  to  this 
action  see  (1)  the  application  for 
amendment  dated  October  27. 1987,  (2) 
Amendment  No.  112  to  License  No. 
NPF-3.  (3)  the  Commission's  related 
Safety  Evaluation  dated  May  25. 1968 
and  (4)  the  Environmental  Assessment 
dated  May  13, 1986  (53  FR  18827).  All  of 
these  items  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room  1717  H  Street  NW.. 
Washington,  DC  and  at  the  University 
of  Toledo  Library,  Documents 
Department  2801  Bancroft  Avenue, 
Toledo,  Ohio  43606.  A  copy  of  items  (2). 
(3)  and  (4)  may  be  obtained  upon 
request  addressed  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555.  Attention:  Director.  Division 
of  Reactor  Projects-OL  IV,  V  and  Special 
Projects. 

Dated  at  RockviUe.  Maiyland.  this  2Sdi  day 
of  May.  1988. 


For  the  Nuclear  Regulatoiy  Commiuion. 
AlMrtW.  De  Agado.  Sr., 
Project  Manager,  Project  Directorate  Iff-3. 
Division  of  Reactor  Projecta-IIl^fV,  Vand 
Special  Project*. 
(FR  Doc.  88-12644  Filed  6-^-88:  8:45  am] 


Application  for  Ucenee  To  Export 
Nuclear  Fadittiee  or  Materiala; 
Transnudear,  Inc. 

Pursuant  to  10  CFR  110.70  (b)  "Public 
notice  of  receipt  of  an  application" 
please  take  notice  that  the  Nuclear 
Regulatory  Commission  has  received  the 
following  application  for  an  export 
license.  A  copy  of  the  application  is  on 
tile  in  the  Nuclear  Regulatory 
Commission's  Public  Document  Room 
located  at  1717  H  Street  NW.. 
Waahingtoa  DC. 

A  request  for  a  hearing  or  petition  for 
leave  to  intervene  may  be  tiled  within  30 
days  atier  publication  of  this  notice  in 
the  Federal  Register.  Any  request  for 
hearing  or  petition  for  leave  to  intervene 
shall  be  served  by  the  requestor  or 
petitioner  upon  the  applicant  the  Office 
of  the  General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555.  the  Secretary.  U.S.  Nuclear 
Regulatory  Commission,  and  the 
Executive  Secretary,  US.  Department  of 
State,  Washington,  DC  20520. 

In  its  review  of  applications  for 
licenses  to  export  production  (»> 
utilization  facilities,  special  nuclear 
materials  or  source  materiai,  noticed 
herein,  the  Commission  does  not 
evaluate  the  health,  safety  or 
environmental  effects  in  the  recipient 
nation  of  the  facility  or  material  to  be 
exported.  The  information  concerning 
thiis  application  follows. 


1 

NRG  Export  Application 

s 

Name  o<  apptcant.  Data  ot 

AopL.  Dale  Reoeived, 

App«cahofi  Number 

Uatarialtype 

Material  n  total 
atairant 

KMogrania  tolal  laotope 

EndHte 

CaMr*yordeslir«alian 

Trananuctef.  (nc..  5-23-88,  S- 
27-88.  XSNM0et4^ 

93.3%  Enfteh«l..„ 

Decrease  to  10.772 

Decrease  to  10.050. 

Production  o<  isotopes  lor 
medcal  purposes. 

aJRATOM  Research 
Reactors. 

Dated  this  Slst  day  of  May  1988  at 
Rockville.  Marj-lanA 


For  the  Nuclear  Regulatory  CommisaiOD. 

Marvio  R.  PeUrsoa, 

AsatBtant  Director  for  littemational  Security. 

Office  of  Covervmental  and  PublxAffain. 


[FR  Doc  88-12640  Filed  6-^-88;  8:45  am] 

WLUNQ  CODE  7SM-01-M 


[Dockst  Na  50-0291 

Yankee  Atomic  Electric  Co.  (Yankee 
Nuclear  Power  Station);  Notice  of 
Exemption 

1 

Yanliee  Atomic  Electric  Company 
(YAEC  or  the  licensee)  holds  Facility 
Operating  License  No.  DPR-3  which 
authorizes  the  operation  of  the  Yankee 


Nuclear  Power  Station  (Yankee  or  the 
facility)  at  steady-state  power  levels  not 
io  excess  of  600  megswatts  thermaL 
This  license  provides,  amohg  other 
things,  diat  the  facility  is  subject  Io  all 
rules,  regulations  snd  Orders  of  the  U.S. 
Nuclear  Regulatory  Commission  (the 
Commission]  now  or  hereafta  in  effect. 

The  facility  is  a  pressurized  water 
reactor  located  at  the  licensee's  site 
near  Rowe.  Massachusetts. 


n 

The  Code  of  Federal  Regulations,  in  10 
CFR  50-62,  "Requirements  for  reduction 
of  risk  from  anticipated  transients 
without  scram  (ATWS)  events  for  light- 
water-cooled  nuclear  power  plants" 
requires,  "Each  pressurized  water 
reactor  must  have  equipment  from 
sensor  output  to  finad  actuation  device, 
that  is  diverse  from  the  reaolor  trip 
system,  to  automatically  initiate  the 
auxiliary  (or  emergency)  feedwater 
system  and  initiate  a  turbine  trip  under 
conditions  indicative  of  an  ATWS." 

in 

By  letters  dated  October  15, 1985, 
January  21, 1987,  January  22, 1988  and 
April  25. 1988,  the  licensee  requested  an 
exemption  from  the  requirements  of  10 
CFR  50.82.  The  January  21, 1987  letter 
also  provided  information  to  identify  the 
special  circumstances  for  granting  this 
exemption  to  Yankee  pursuant  to  10 
CFR  50.12.  "Specific  exemptions." 
Because  Yankee  is  an  older  and  smaller 
plant  (licensed  in  1960  with  a  rating  of 
185  MWe),  the  staff  can  consider 
Yankee  for  exemption  from  the  ATWS 
rule  based  upon  the  requirements  of  10 
CFR  50.12(a].  Guidance  provided  in 
SECY  83-293  dated  July  19, 1963  states: 
"Some  of  the  older  nuclear  power  plants 
(e.g.,  those  licensed  to  operate  prior  to 
August  22, 1969)  may  be  granted  an 
exemption  from  these  amendments  if 
they  can  demonstrate  that  their  risk 
from  ATWS  is  sufBcienUy  low.  Factors 
important  to  this  demonstration  could 
be  power  level,  onique  design  features 
that  could  prevent  or  mitigate  the 
consequences  of  an  ATWS.  remaining 
plant  lifetime,  or  remote  siting." 

In  the  October  15. 1985  request  for 
exemption,  the  licensee  cites  a 
Probabilistic  Safety  Study  which 
indicates  that  the  risk  unposed  by  YNPS 
is  small  and  ATWS  is  not  a  major  risk 
contributor.  Total  annual  core  melt         > 
frequency  was  conservatively 
calculated  to  be  less  than  2  x  10"».  The 
ATWS  induced  core  melt  contribution 
was  about  1  x  \0~*  per  year. 

Two  pt«vious  studies  of  the  YNPS 
emergency  feedwater  system  [for  Item 
n.E.1.2  of  NUREG-^37  and  SEP  Topic 
VII-3]  each  concluded  that  automatic 
initiation  of  emergency  feedwater  was 
unnecessary.  The  main  feedwater 
system  is  unique  in  that  it  consists  of  ten 
pumping  trains  and  eight  flow  paths  to 
supply  "feedwater  to  the  steam 
generators.  A  steam  driven  emergency 
feedvyater  pump  and  a  new  safe 
shutdown  system  assure  feedwater  even 
for  a  station  blackout  event 

The  licensee  states  that  there  has 
never  been  a  failure  of  a  reactor  trip 
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breaker  to  open  either  in  testing  or 
actual  demand  in  more  than  25  years  of 
operation.  It  is  operating  policy  (by 
procedure)  to  manually  actuate  the 
reactor  and  turbine  trip  buttons  on  every 
unanticipated  transient  and  to 
immediately  reaffirm  that,  these  trips 
have  occurred.        . :  :  .\ 

The  plant  is  located  in  a  river  valley 
on  a  2,000  acre  site  in  the  rural 
northwestern  comer  of  Massachusetts. 
Tlie  area  is  sparsely  populated  with  60 
people  within  a  1-mile  radius  of  the 
plant  and  1,600  within  a  5-mile  radius. 
The  low  population  zone  extends  2 
miles  upstream  and  6  miles  downsb«am 
and  has  an  estimated  population  of  260 
persons.  The  population  numbers  have 
remained  stable  since  the  plant  was 
built  and  are  expected  to  remain  stable 
in  the  future.  Considering  the  cumulative 
population  data  for  91  plants  as 
presented  in  NUREG/CR-2239,  the  staff 
finds  that  51  percent  of  the  plants  have  a 
higher  average  population  density  over 
a  20-miles  radius  than  YNPS.  Given  a 
range  of  population  densities  of  1  to  711 
persons  per  square  mile  among  the  91 
plants,  YNPS  with  81  persons  per  square 
mile  is  in  the  lower  or  sparser 
population  density  range  for  up  to  a  20- 
mile  radius. 

We  find  that  the  Yankee  Rowe 
Nuclear  Power  Station  satisfies  the 
guidance  for  an  exemption  to  the  ATWS 
rule  as  provided  in  SECY  83-293. 
Licensed  for  operation  in  1960  at  a 
power  level  roughly  20%  of  current 
PWRs.  YNPS  has  demonstrated  over 
twenty-five  years  of  safe  operation  with 
a  capacity  factor  exceeding  70  percent. 
Unique  design  features  in  the  main 
feedwater  systems  and  unique  operating 
procedures  are  believed  to  have 
contributed  (along  with  the  small  size 
and  remote  location)  to  facility 
characteristics  assessed  through  a- 
Probabilistic  Safety  Study  to  indicate 
that  YNPS  has  a  low  predicted  total  core 
melt  frequency  and  that  the  contribution 
of  ATWS  to  the  total  frequency  is  small. 

The  approval  of  this  exemption  from 
physical  changes  to  satisfy  the  rule  was: 
(1)  Contingent  upon  receipt  of  a 
commitment  from  the  licensee 
describing  how  they  intend  to  maintain 
and  operate  the  plant  for  its  riemaining 
lifetime  within  the  conditions  assumed 
for  the  safety  study  and  (2)  contingent 
on  obtaining  a  commitment  fiom  the 
licensee  to  maintain  the  moderate 
temperature  coefficient  at  hot  full 
power,  with  equilibrium  xenon,  no  less 
negative  Uian  -5.5  x  IO"*  delta  k/k*  F 
for  every  fuel  cycle.  This  value  of  the 
moderator  temperature  coefficient 
corresponds  to  the  value  which  would 
result  in  a  system  pressure 


corresponding  to  Service  Limit  C  for  the 
Westinghouse  reference  plant 

By  letter  dated  April  25, 1988  the 
licensee  committed  to  maintain  and 
operate  the  plant  within  the  conditions 
assumed  in  the  safefy  study  and 
described  plant  upgrades  and  analyses 
supporting  this  commitinent.  In  addition, 
the  licensee  committed  to  maintain  the 
moderator  temperature  coefficient  at 
hot  full  power,  with  equilibrium  xenon, 
no  less  negative  than  -5.5  x  10" 'delta 
k/k*  F  for  every  fuel  cycle. 

IV 

Based  on  the  above  evaluation,  and 
on  the  condition  that  the  licensee 
maintain  and  d))erate  the  plant 
consistent  with  the  commitments  made 
in  the  April  25, 1988  letter,  the  staff 
concludes  that  an  exemption  to  10  CFR 
50.62  should  be  granted.  Hie  purpose  of 
the  rule,  which  is  to  reduce  the  risk  of 
ATWS  events  and  to  mitigate  the 
consequences  of  an  ATWS  event  is 
satistied  by  the  special  circumstances 
associated  with  this  facilify.  Application 
of  10  CFR  50.62  would  require  the  plant 
to  install  an  independent  trip  system  to 
initiate  the  emergency  feedwater  system 
and  initiate  a  turbine  trip  under  ATWS 
conditions.  However,  as  discussed 
above,  the  risk  from  ATWS,  at  Yankee, 
is  sufficiently  low,  without  addition  of 
this  equipment  to  meet  the  intent  of  10 
CFR  50.62.  We  conclude,  per  10  CFR 
50.12(a)(2)(ii),  that  application  of  the 
regulation  in  this  particular 
circumstance  is  not  necessary  to 
achieve  the  underlying  purpose  of  10 
CFR  50.62. 

Accordingly,  the  Commission  has 
determined  that  pursuant  to  10  CFR  Part 
50.12,  this  exemption  is  authorized  by 
law,  will  not  present  an  undue  risk  to 
the  public  health  and  safety,  and  is 
consistent  with  the  common  defense  and 
securify.  The  Commission  has  further 
determined  that  special  circumstances, 
as  set  fortii  in  10  CFR  50.12(a)(2)(ii),  are 
present  justifying  the  exemption,  namely 
that  application  of  the  regulation  in  the 
particular  circumstances  is  not 
necessary  to  achieve  the  underlying 
puipose  of  the  rule.  Therefore,  the 
Commission  hereby  grants  an  exemption 
from  the  requirements  of  10  CFR  50.62. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 
granting  of  this  exemption  will  have  no 
significant  impact  on  the  environment 
(52  FR  3368,  February  3, 1987). 

This  exemption  is  effective  upon 
issuance. 

Dated  at  RockviUe,  Maryland,  this  26th  day 
of  May.  1988. 
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For  the  Nudeu-  Regniatary  CommissiaB. 
Steven  A.  Vaivii, 

Director,  DnrJaJoa  ofReactotProJecU.  1/U. 
(FR  Doc  as-12B4S  Filed  6-»-88:  MS  m) 


OFRCE  OF  TRADE  fl^RESENTATIVE 
OF  THE  UMTEO  STATES 

(Doctat  No.  M1-M}  I 

Initiation  of  Saetion  301  Invaattgation; 
Japan'a  RaatricMona  on  Importa  of 
Fraah  Orangaa  and  Oranga  Juica 


;  Office  (A  the  United  States 
Trade  Representative. 
action:  Notice  of  Initiation  of  an     i 
Investigation  ander  Section  302.       ' 


r.  Pnnuant  to  19  US.C.  2412. 
the  U.S.  Trade  Reiweaentative  has 
initiated  an  investigatiao  of  the 
Government  of  japan's  policies  and 
practices  with  respect  to  the  importation 
of  fresh  oranges  and  orange  juice. 
a-tm,twt  OATI:  May  25, 198a 

RM  WIWTWCT  IWroWMATIOII  cowTacT; 
Ellen  Teipstra.  Advisor  to  the  Assistant 
U.S.  Trade  Representative  for 
Agricultural  AfFam,  (202)  395-5006; 
Amelia  Forges,  Associate  General 
Coonsel.  (202}  395-7305;  or  Glen 
Fukushima,  Director  for  Japan.  (202) 
395-5070.  Office  ofibe  US.  Trade 
Representative.  600 17th  Street.  NW., 
Washington.  DC  20S06. 
SUPrLEMENTANV  MRMMATION:  On  May 
6, 1988,  Florida  Citnu  Mutual,  Florida 
Citrus  Packers,  the  Florida  Citrus 
Processors  Association,  the  Florida 
Department  of  Citrus  and  the  Indian 
River  Citrus  League  filed  a  petition 
under  section  302(a)  of  the  Trade  Act  of 
1974.  as  amended  ("Act").  19  U.S.C 
2412(a).  The  petition  alleges  that  die 
Government  of  Japan  engages  in  tfcts. 
policies  and  practices  that  violate 
obligations  of  Japan  under  the  General 
Agreement  on  Tariffs  and  Trade     | 
("GATT')  and  are  ubfustifiable.      | 
unreasonable  and  burden  or  restrict  U.S. 
commerce. 

Specifically,  the  petition  states  that 
Japan  maintains  import  quotas  on  fresh 
oranges  and  orange  juice,  and  that  these 
trade  restrictions  contravene  Article  XI 
of  die  GATT.  It  also  states  Uiat  Japan 
requires  that  importers  of  orange  juice 
blend  such  imported  juice  with  domestic 
orange  juice,  in  contravention  of  Article 
III.  paragraph  5  of  the  GATT.  The 
petitioners  estimate  that  elimination  of 
the  import  quota  restrictions  and  the 
juice  blending  requirement  could 
increase  United  States  exports  to  Japan 
by  $50  to  SlOO  million  annually 


Effective  May  25. 1986,  die  U.S.  lYade 
Represmtative  initiated  an  hivestigation 
of  the  Japanese  government's  poUdes 
and  practices  restricting  imparts  of 
orangeM  and  orange  joica  into  Japan.  The 
United  States  Govenunent  has  already 
begun  proceedings  onder  the  dispute 
setUement  procedures  of  Artide  XXni  of 
the  General  Agreement  on  Tariffs  and 
Trade  concerning  Japan's  import 
restrictions  on  fresh  oranges,  orange 
juice  and  beef,  and  the  orange  juice 
blending  lequiieaient  On  lifay  4,  the 
GATT  Council  aatfaoriaed  fonnation  of  a 
dispute  setdement  panel  oonceming  this 
matter  under  Article  XXIII:2  of  the 
GATT.  We  have  held  many  roonds  of 
consultations  with  Japcm  on  this  issue. 
These  consultations  are  deemed  to  have 
fulfilled  the  reqairement  in  section 
303(8)  of  die  Act  (10  U.S.C  2413(a])  diat 
die  USTR.  on  behalf  a!  the  United 
States,  request  consultations  with  the 
government  concerned  regarding  issues 
raised  in  the  petition. 

USTR  will  seek  information  and 
advice  from  the  petitioner  and  the 
appropriate  representatives  provided  for 
under  section  135  of  die  Act  (19  U£.a 
2155)  in  preparing  United  States 
presentations  for  consultations  and 
dispute  settlement  proceedings.  Any 
interested  person  is  invited  to  sulnnit 
comments  bo  the  issues  raised  in  the 
petition.  Comments  should  be  filed  in 
accordance  with  the  regulations  at  15 
CFR  2006.6  and  are  due  no  later  Uian 
June  25. 1988.  Comments  must  be  in 
English  and  provided  in  20  copies  to: 
Chairman,  Section  301  Committee,  Room 
222.  USTR.  600 17di  Street,  NW.. 
Washington.  DC  20506. 
Iiidilh  Hipplw  Bsllm. 
General  Couaael,  Chairman,  Section  301 
Committee 
[FR  Doc.  88-12606  Filed  «-»-«8;  ik45  am) 
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SECUfUTIES  AND  EXCHANGE 
COHMISSION 

[RaL  N&  34-2S7V1;  rVa  Nos.  SR-Anmx-M- 
12;«IVCaOEM6;6nCB0Cli8HB- 

NYSE-«»-i2:  aw-poc  m  ^  and  an  ItOi- 

S»-19] 

Self -Ragutatory  Organizatiam; 
Amarican  Stock  ExdMnga,  InCn  at  aL 
Ordar  Approving  Propoaad  Hula 
Cttanga  and  NoUoa  Off  Fflbig  and  Ordar 
Granting  Accafaratad  Approvaf  to 
Propoaad  Rula  Ctiangaa 

Pursuant  to  section  19(bKl)  of  die 
Securities  Exdionge  Act  of  1934 
("Act")  >  and  Rule  198^  diereunder.  * 


the  Chicago  Board  Options  Exchange 
("CBOE").  and  the  American  ("Amex"). 
New  York  ("NYSE").  Pacific  ("PSE"), 
and  Philadelphia  ("PUx")  Stock 
Exchanges  ("Exchanges")  have  filed 
with  the  Secnritiea  and  bdiange 
Commissian  ("Ownarission")  proposed 
rule  changes  to  aawnd  tfaefr  rules  to 
increase  the  cnstomer  mar^ 
requiremenls  for  equity  and  index 
options. 

llie  proposab  were  noticed  in  die 
Fadetal  Ra^sler.'  No  oomraents  were 
received  on  the  proposed  rule  dianges. 

On  September  26, 1985,*  die 
Commission  approved  proposed  rule 
changes  filed  by  the  Amex.  CBOE.  PSE, 
Phlx,  NYSE,  and  die  National 
Association  of  Securities  Dealers.  Inc. 
("NASD")  (collectively,  die  self- 
regulatory  organizations  ("SROs"]).  to 
establish  a  unifonn.  premium-based 
customer  margin  systmn  lot  short 
options  positions.'  Under  this  unifonn 
margin  system,  the  SROs'  rules  ' 
calculate  margin  requirements  by  use  of 
a  formula  appUcable  to  biH  options 
products.  The  formula  calls  for  the 
deposit  and  maintenance  of  margin 
equal  to  100%  of  the  curr^it  option 
premium  value  plus  a  fixed  percentage 
of  the  underlying  product  value  with  an 
adjustment  for  out-of-the-money 
options,  with  a  minimum  of  100%  of  the 
current  option  premium  value  plus  a 
fixed  lesser  percentage  of  the  current 
value  of  the  underlying  product  The 
percentage  requirement  varies  iwith  the 
options  product  The  percentages  were 
developed  by  relating  option  margin  to 
the  annualized  price  volatility  of  the 
underlying  product  to  provide  for  initial 
margin  that  would  cover  the  underlying 
product's  historical  volatility  over  a 
seven  day  period  with  a  95%  confidence 

The  SRO's  current  margin 
requirements  for  each  shot  put  or  call 
on  a  narrow-based  market  index  is  100% 


■  IS  U  AC  7Ba(bKl)  (ise2). 
*  17  CFR  lM.\9h-*  (1S87). 


*  CSQE**  prafMMli  wan  BoUMd  to  SecuritiM   . 
Exchange  Act  RalMM  No*.  S8(K  (April  7.  ISSiq.  S3 
FR  124SS  and  2SaaS  (April  21.  ISeSi  S3  FK  l&Wk 
Amex't  propoMi  wai  noticed  in  Seoiritiei 
ExdMDSe  Act  Releaee  Nfr  18e«  (May  S,  1988).  S3 
FR  laaOBc  NYSrs  ptepeaal  araa  Mtioad  ia  Secarttica 
Excka^a  Act  Relaaae  Nok  laSM  (May  a.  ISSSlL  S3 
FR  leaoS:  FSB's  pcopMal  wa*  noticad  in  Securities 
Exchange  Ad  Rdeaae  No.  2SS8e  (May  S.  1868).  53 
FR  18834:  and  ^fa"*  prapoaal  wea  noticed  in 
Sacurttiaa  Bxdange  Act  Raiaaae  No.  asSTS  (May  «, 
1988).UFR17U2. 

*  Securities  i^«r-*.«ng«  Act  Raiaaaa  No.  22480 
(September  28. 198S),  SO  FR  40833. 

*  A  short  poaitian  is  Iha  miml>er  of  outstanding 
option  oontiacta  of  a  given  sorfes  of  options  with 
napact  to  which  a  penoa  laohligatad  as  a  witter 
(seUer). 

*  Amex  Rule  482:  CBOB  Bula  24.11;  NASD  Rales, 
Artide  m  Sec.  SO.  AppaodU  A.  Sec  4:  NYSE  Rule 
431;  PSE  Ruia  XXL  See.  IS;  ndx  Rule  722. 


of  die  current  premium  plus  15%  of  die 
current  index  value  times  the  index 
multiplier,  less  any  out-of-the-money 
amount,  with  a  minimum  of  160%  of  the 
current  prenmm  plus  5%  of  die  current 
index  valae  dmes  die  index  multiplier. 
Current  nmigin  requirements  for  short 
equity  option  positions  is  160%  of  the 
current  prefltiam  phis  15%  of  the  cnrieot 
value  of  the  underiyii^  security,  less 
any  out-of-the-mooey  amount  with  a 
miniaom  of  100%  oi  the  current 
premium  plus  5%  of  the  current  value  of 
the  underlying  security. 

The  SROs'  maigin  requirements  for 
short  puts  or  short  calls  on  broad-based 
market  index  were  raised  after  die 
October  1987  market  break.'  The  SRO's 
current  margin  requirements  for  short 
positions  in  option  on  a  broad-based 
index  is  100%  of  die  current  premium 
plus  10%  of  the  current  index  value 
times  the  index  mult^lier,  less  any  out- 
of-the-mon^  amount  with  a  minimum 
of  100%  of  the  current  premium  plus  5% 
of  the  current  index  value  times  die 
index  middplier. 

In  view  of  die  increased  volatility 
experienced  in  the  stodi  markets  during 
the  fourth  quarter  of  1987,  and  because 
cuirent  margm  requirements  are  based 
upon  historical  levels  of  volatility  that 
are  no  longer  valkl  under  current  maiicet 
conditions,  the  Exchanges  have 
proposed  to  raise  dre  maigin 
retymeaiHits  apidicable  to  index  and 
equity  options.  The  increased  margin 
requirements  cover  95%  of  all  historical 
seven  business  day  percentage  price 
moves  daring  a  auc-mondi  review 
period,  and  reflect  the  substantial  rise  in 
market  volatility  stemming  from  the 
October  1687  maiket  break.  Previoaslyi 
a  twelve-month  review  period  was  used. 
A  six-moadi  review  period  would 
provide  a  methodology  for  determining 
margin  requirements  that  is  more 
responsive  to  ch^ige  in  market 
volatility. 

Based  upon  a  review  of  six-month 
date,  the  Exdianges  propose  to  increase 
by  5%  the  basic  and  minimum  fonnula 
percentage  for  both  index  and  equity 
options.  Accordingly,  the  new  maigin 
requirements  for  broad-based  index 
options  will  be  premium  plus  15%  of  the 
current  index  value  times  the  index 
multiplier,  less  any  out-of4be-money 
amount  with  a  minim>mi  of  premium 
plus  10%.  The  new  margin  requirements 
for  equity  options  and  narrow-based 
index  options  will  be  premium  plus  20% 
of  the  imderlying  product  value,  less  any 
out-of-the  money  amoimt  with  a 


^  5ra Securities  Brrhangf  Act  Release  Nos.  ZSOBl 
(Noveniher  2. 1887),  52  FR  42751: 2S178  (December  «. 
1987).  52  FR  47B54:  and  24SS1  (Man;h  IS.  1088).  S3  FS 
839a 


minimum  of  premium  plus  10%  of  the 
underlying  product  value. 

The  Amex  CBOE.  PSE.  and  Phlx 
proposals  provide  that  the  new  margin 
requirements  will  be  in  effect  for  a 
period  of  six  months  commenciiig  on  the 
date  the  maigin  increases  become 
effective  for  positions  estabhshed  on  ot 
after  die  elective  date.  At  die  end  of  die 
six  mondi  period,  the  new  percentages 
will  revert  to  dieir  previous  levels  unless 
other  proposed  percentages  are  deemed 
to  be  appropriate  in  light  of  experienced 
market  volatility.  The  NYSE  did  not 
provide  for  such  a  "sunset"  provision, 
but  stated  that  it  will  continue  to 
monitor  market  volatility  data  to 
determine  if  the  margin  requirements 
should  be  adjusted. 

The  Exdianges  stated  that  diey  will 
work  together  to  develop  prooedores  to 
monitor  routinely  the  adequacy  of 
option  margin  requirements  and  a 
system  for  adjusting  margin 
requirements  more  expet^tiously  in 
order  to  provide  adequate  protection  for 
both  investors  and  firms  based  upon 
current  market  volatility. 

The  Exchanges  also  proposed  to 
amend  the  margin  requirements  for 
straddle/combination  positions. 
Currentiy.  the  margin  for  short  straddles 
or  combinations  is  die  required  mai;^ 
on  die  short  put  or  short  call  position, 
whichever  is  ^eater.  plus  any 
unrealized  loss  on  the  other  positioa 
The  maigin  requironents  for  short 
straddles/combinations  ivould  be 
revised  to  include  the  required  margin 
on  the  short  put  or  short  call  position, 
whichever  is  greater,  plus  die  corrent 
market  value  of  the  other  contract  This 
proposed  change  would  more  accurately 
reflect  the  potential  risk  of  such 
positions  by  requiring  deposit  of  the 
current  market  value  of  the  option  rathef 
than  any  unrealised  loss. 

The  Commission  finds  that  the 
proposed  rule  changes  are  consistent 
with  the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and.  in  particular,  die 
requirements  of  section  6(b)(5).'  which 
provides,  in  pertinent  part  diat  the  rules 
of  the  Exchanges  must  be  designed  to 
protect  investors  and  the  public  intoest 
The  increased  margin  requirements  for 
index  and  equity  (q)tions  will  provide 
more  financial  protection  to  the 
securities  industry  at  a  time  of  increased 
market  volatility.  Hie  current  margin 
levels  are  based  on  Ustorical  volatdity 
levels  that  are  no  longer  valid  in  light  of 
the  events  of  die  week  of  October  19. 
1987.  Hence,  at  a  minimum,  hi^a 


margin  levels  are  needed  to  ensure  the 
financial  stability  of  member  firms. 

At  this  time,  the  Exchanges  have 
determined  to  raise  the  initial  margin 
level  for  broad-based  index  options  to 
premium  phn  IS  percent  and  to  raise  the 
initial  margin  levels  for  equity  options 
and  oaiTow-based  index  options  to 
premium  plus  20  percent  The 
Commission  believes  this  action  is 
necessary  in  assuring  the  adequacy  of 
margin  levels  in  light  of  the  increased 
market  volatility  during  die  last  quarter 
of  1987.  Because  of  concerns  raised  in 
the  Commission  staff's  Report  on  the 
October  1987  Market  Bredc  about  die 
effect  on  market  volatility  of  margin 
levels  cm  derivative  products,  however, 
the  Commission  reserves  judgment  both 
on  the  sufficiency  of  the  levels  of  margin 
set  by  the  proposed  rule  change  as  well 
as  the  metiiod  of  detennining  adequate 
margin. 

The  Commission  finds  good  cause  for 
approving  the  proposed  ride  changes 
prior  to  the  thirtieth  day  after  the  date  of 
publication  of  the  proposals  in  the 
Federal  Kegiater  in  li|^t  of  die  increased 
stock  maiket  volatility  since  the  October 
1987  market  break  and  its  effect  on 
margin  atlequacy.  in  ackiition  die 
Commission  notes  that  the  Amex.  NYSE. 
and  PSE  proposals  are  substantially 
identical  to  the  KXO/R  proposed  rule 
change  that  was  noticed  for  the  full 
thirty-day  period.  In  addition,  die 
proposals  are  consistent  vtitfa  the 
recommendation  contamed  in  die 
C^ommission  staffs  Report  on  the 
October  1967  Market  Break  that  options 
exchanges  should  review  the  impact  on 
the  stotJc  maricet  of  options  margin 
levels.' 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
argument  concerning  die  foregoing. 
Pereons  making  written  submissions 
should  file  six  (»pies  thereof  with  die 
Seoetary,  Securities  and  Exchange 
Commission,  450  Rfdi  Sb^et,  NW., 
Washington,  DC  20549.  Copies  of  die 
submission,  all  subseqtient  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  changes  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  changes  between  the  Commission 
and  any  person,  other  than  diose  that 
may  be  withheld  bom  the  public  in 
accordance  wdth  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  cop]ring  in  the 
Commission's  Public  Reference  section. 
450  Ftfdi  Street  NW..  Washington.  DC 
Copies  of  SDch  filing  will  also  be 
available  for  inspection  and  copying  at 
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the  principal  office  of  the  above- 
mentioned  self-tegulatory  organizations. 
Al]  submissions  should  refer  to  the  file 
numbers  in  the  caption  above  and 
should  be  submitted  by  lune  27, 1988. 
It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act»»  that  the 
proposed  rule  changes  are  approved. 

For  the  ConuniMion,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Dated:  May  17. 1988. 
Sfairiey  E.  HoUis, 

Assistant  Secretary. 

[FR  Doc  88-12847  Piled  6-3-88;  8:45  am) 
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[Rat  Na  34-25760;  Fie  No.  SR-NASD-S7- 
351 

SetMteguiatory  Organizations; 
National  Association  of  Sacurtties 
Daalsrs.  Inc^  Ordar  Approving 
Propoaad  Riila  Ctianga 

On  October  14. 1987.  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD")  submitted  a  proposed  rule 
change  pursuant  to  section  19(b)(1)  of 
the  Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  788(b)(1)  and  Rule 
19b-4  thereunder,  to  amend  Artide  V, 
Sections  1  and  2  of  die  NASD's  Rules  of 
Fair  l>ractice  ("Rules")  to  conform  the 
language  of  Article  V,  section  1  to 
section  15A(b)(7)  of  the  Act  and  to 
amend  Article  XIV  of  the  NASD  By- 
Laws  to  bring  all  monetary  sanctions 
imposed  by  the  NASD,  including 
disgorgement '  within  the  purview  of 
Article  V,  section  2.  Two  amendments  to 
the  proposed  rule  change  were  filed,  one 
on  March  31, 1988  and  a  second  on  April 
20. 19e&  Notice  of  the  proposed  rule 
change,  together,  with  its  terms  of 
substance  was  given  by  the  issuance  of 
a  Conunission  release  (Securities 
Exchange  Act  Release  No.  25608,  April 
21, 1988)  and  by  publication  in  the 
Foderal  Register  (52  FR  15161.  April  27. 
1988).  No  comment  letters  were  received 
with  respect  to  the  proposed  rule 
ciiai^. 


>•  15  U.&C  78^bH2)  (1982). 

•' 17  CTR  200JO-3(a)(12)  (1987). 

'  The  NASD's  policy  with  mpeoi  to  the 
diagorgeinent  lanction  provides  for  the  imposition 
of  orders  to  disgorge  monetary  profits  where  such 
profits  were  earned  through  conduct  constituting  a 
violation  of  the  federal  securities  laws,  the 
regulations  thereunder,  or  the  NASD  Rules.  When  a 
public  customer  has  suffered  a  loss  due  to  the 
violative  conduct  and  such  customer  is.  or 
reasonably  can  become,  known  to  the  NASD,  the 
respondent  will  generally  be  ordered  to  disgorge 
"ill-gotten  gains"  to  such  customer.  In  other 
instances,  disgorgement  may  be  ordered  to  the 
NASD  to  deprive  the  wrongdoer  of  his  Ill-gotten 


The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  the  NASD,  and  in 
particular  the  requirements  of  section 
15a  and  the  rules  and  regulations 
thereunder. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act  that  the 
above-mentioned  rule  change  be,  and 
hereby  is  approved. 

For  (he  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  17  CFR  2(».30-3(a)(12). 

Dated:  May  27. 1988. 
Jooathan  G.  Katz. 
Secretary. 
(FR  Doc  88-12649  Filed  8-3-88:  &-45  am] 
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American  Horn*  Acceptance 
Corporation;  Application 

May  27. 1988. 

AOENCV:  Securities  and  Exchange 
Commission  ("SEC"). 
ACTION:  Notice  of  Application  for 
Exemption  under  the  Investment 
Company  Act  of  1940  (the  "1940  Act"). 

Applicant  American  Home 
Acceptance  Corporation. 

Relevemt  1940  Act  Sections: 
Exemption  requested  under  section  6(c) 
from  all  provisioiu  of  the  1940  Act 

Summary  of  Application:  Applicant 
seeks  a  conditional  order  of  exemption 
from  all  provisions  of  the  1940  Act  in 
connection  with  the  issuance  of 
collateralized  mortgage  obligations 
("Bonds")  by  the  Applicant 
^Filing  Dates:  The  application  was 
filed  February  23. 1988.  and  amended  on 
April  15, 1988. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  Application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
Application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  p.m..  on 
June  20, 1988.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest  the  reason  for  the  request  and 
the  issues  you  contest  Serve  the 
Applicant  with  the  request  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  SEC,  along  with 
proof  of  service  by  affidavit  or,  for 
lawyers,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC. 
ADoncss:  Secretary.  SEC,  450  Fifth 
Street  NW..  Washington.  DC  20549. 


Applicant  One  California  Street.  Suite 
2630.  San  Francisco,  California  94111. 

FOR  nmTNei  wtonmation  contact: 

Special  Counsel  Richard  lYordte  at  (202) 
272-2811.  or  Karen  L  Skidmore.  Branch 
Chief  (202)  272-3023.  Division  of 
Investment  Management. 

SUPMJEMCNTARV  mrONMATION: 

Following  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  fit)m  either  the  SEC's 
Ihiblic  Reference  Branch  in  person  or  the 
SEC's  commercial  copier,  (800)  231-3282 
(in  Maryland  (301)  25B-4300). 

Applicant's  Representations 

1.  Applicant,  a  Texas  corporation,  was 
incorporated  on  July  21. 1987,  and  is  a 
wholly-owned  subsidiary  of  RPR 
Mortgage  Finance  Corp.,  which,  in  turn, 
is  wholly-owned  by  Rauscher  Pierce 
Refsnes,  Inc..  a  registered  broker/dealer 
which  transacts  a  full  range  of 
investment  banking  and  related 
financial  services.  Applicant's  primary 
activity  shall  consist  of  issuing  Bonds 
collateralized  by  interests  in  mortgage- 
backed  securities. 

2.  Each  Series  of  Bonds  will  be  either 
registered  under  the  Securities  Act  of 
1933.  as  amended  (tiie  "1933  Act"),  or 
sold  in  transactions  exempt  from 
registration  pursuant  to  section  4(2)  of 
the  1933  Act.  Each  Series  of  Bonds  will 
be  issued  pursuant  to  the  Applicant's 
Standard  Indenture  Provisions  which 
will  be  incorporated  by  reference  in  a 
terms  indenture  for  such  Series  (the 
'Terms  Indenture")  between  an 
mdependent  trustee  (the  "Bond 
Trustee")  and  the  Applicant  (the 
Standard  Indenture  Provisions  and 
Terms  Indenture  collectively,  the 
"Indenture").  The  Indenture  will  be 
qualified  under  the  Triist  Indenture  Act 
of  1939  unless  an  appropriate  exemption 
is  available. 

3. -Each  Series  of  Bonds  will  consist  of 
one  or  more  classes  ("Classes"),  which 
may  include  fixed  interest  rate  Bonds, 
floating  interest  rate  Bonds  and 
compound  interest  rate  Bonds.  A 
floating  interest  rate  Bond  is  one  on 
which  the  interest  rate  adjusts 
periodically  according  to  a  fixed  index 
set  forth  in  the  Prospectus  Supplement 
and  the  Indenture  relating  to  the  Series 
of  such  Bonds.* 


■  A  Prospectus  Supplement  for  a  Series  may 
provide  for  book  entry  Bonds  issued  in  the  name  of 
a  clearing  agency  or  its  nominee  ("Clearing 
Agency").  Any  such  Clearing  Agency  will  be 
registered  with  the  SEC  under  section  17A  of  the 
'  Securities  Exchange  Act  of  1994.  Transfers  and 
pledges  of  book  entry  Bonds  may  be  made  only 
through  entries  on  the  books  of  the  Clearing 
Agency. 


4.  The  Collateral  securing  the  Bonds 
will  priaariljr  consist  of  one  or  more  of 
the  fallowing  (otdlectively.  "Mmlgage 
CoUaterai"):  Fuily-OMKhfied  p«s»- 
throi^h  certificates  guaranteed  as  to 
timely  payment  ai  principal  and  interest 
by  the  FMeral  National  Mortgage 
Association  ("FNMA  Certificates"); 
mortgage  participation  certificates 
giutranleed  as  to  timely  payment  of 
interest  and  timely  or  uliitnate  collection 
of  principal  by  Ae  Federal  Home  Loan 
Mortgage  Corporation  ("FHLMC 
Certificates"):  other  mortgage  pass- 
through  certificates  evidencing  an 
undivided  interest  in  a  pool  of 
mortgages  that  are  seciuvd  by  first  liens 
on  single  (one-  to  four-unit)  ft^mily 
residential  properties  ("Non-Agency 
Certificates")  (coflecUvely.  "Mortgage 
Certificates");  and  Funding  Agreements 
(as  hereinafter  de&ied)  together  with 
tiie  related  promissory  notes  (the 
"Funding  Notes")  wliich  will  be  seemed 
by  Mortgage  Certificates.  Each  Series  of 
Bonds  also  may  be  secured  by  certain 
funds  and  accounts  (including  a 
collection  accoimt  debt  service  fund,  s 
reserve  fund  and  other  fimds)  and  by 
insurance  policies  and  other  credit 
enhancement  devices  described  in  the 
Prospectus  Supplement  for  such  Series 
of  Bonds. 

5.  The  Mortgage  Collateral  securing 
each  Series  of  Bonds  will  not  be  used  to 
secure  any  other  otrfigation  of  Ibe 
Applicant,  and  will  have  scheduled  cash 
flows  (plus  cash  available  to  be 
withdrawn  from  any  deixt  service  huuL 
reserve  fund,  or-other  funds),  together 
with  reinvestment  income  thereon  at 
assumed  reinvestment  rates  acceptable 
to  each  nationally  recognized  statistical 
rating  organization  rating  the  Bonds  of 
such  Series  (individually  and 
collectively,  a  "Rating  Agency") 
sufficient  to  make  all  timely  payments  of 
principal  and  interest  on  the  Bonds  in 
aooordaoce  with  their  terms  and  to  pay 
all  of  the  fees  and  expenses  of  the 
issuance  of  the  Bonds.  The  collateral 
value  of  the  Mortgage  Certificates 
securing  the  Bonds  will  be  described  in 
the  Indenture  for  such  Series  and. 
together  widi  other  assets  pledged  to 
secure  the  Bonds,  will  be  at  least  equal 
to  the  initial  principal  amount  of  such 
Bonds  on  their  date  of  issuance  and 
following  each  payment  date  for  such 
Bonds. 

6.  The  Mortgage  Collateral  securing 
each  Series  of  Bonds  will  be  owned 
either  by  the  Applicant  or  l^  certein 
honebuilders.  thrifts,  commercial 
bankers,  mortgage  liankeis  or  other 
entities  engaged  in  mortgage  finance 
companies  affiliated  with  any  of  the 
foregmng  (the  "Participants")  and 
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pledged  to  secure  such  Series  of  Bonds 
pursumit  to  funding  agreements  with 
respect  to  such  Series  of  Bonds  (the 
"Funding  Agreemoats").  Sudi  collateral 
will  consist  of  or  inchide  Mortgage 
Certificates  which  are  backed  by 
mortgage  loans:  (1)  That  were  initially 
originated  by  or  on  behalf  of  a 
Psrticipant  or  an  affiliate  thereof 
participating  in  such  Series  of  Bonds;  or 
(2)  that  are  purchased  by  the  Applicant 
or  a  Participant  or  an  affiliate  thereof 
participating  in  such  Series  of  Bonds  in  - 
the  mortgage  market  The  Bond  Trustee 
wiO  be  granted  a  first  priority  perfected 
secority  or  lien  interest  in  and  to  all 
Mortgage  Collateral  and  other  items  of 
collateral  secoring  tlie  Bonds. 

7.  Each  participant  in  a  Series  of 
Bonds  will  enter  into  a  Fun(fing 
Agreement  with  respect  to  snch  Series 
of  Bonds  pursuant  to  which  tfie 
Participant  will:  (i)  Borrow  a  portion  of 
the  proceeds  of  fte  sale  of  such  Series  of 
Bonds;  (ii)  repay  such  loan  by  causing 
payments  to  be  made  to  tiie  Bond 
Trustee  for  such  Series  of  Bonds  in  sudi 
amounts  as  are  necessary  to  pay  the 
accrued  interest  on  sucii  loan  and  to 
repay  the  principal  amount  of  such  loan; 
and  (ui)  pledge  Mortgage  Certificates  to 
the  Applicant  as  security  for  the  loan. 
Aj^licant  will  assign  to  the  Bond 
Trustee  as  security  for  such  Series  of 
Bonds  ite  entire  right  tide  and  interest 
in  tiie  Mortgage  CoUaterai  and  all 
proceeds  thereof  pledged  under  the 
Fmiding  Agreements  (except  for  tiie 
Applicant's  right  to  mdemnification 
thereunder). 

8.  The  Bonds  may  be  subject  to 
redemption  by  Applicant  under  the 
circumstances  set  forth  in  the 
Prospectus  Supplement  for  such  Series 
of  Bonds.  The  Bonds  will  not  be 
redeemable  at  the  option  of  Bondholders 
except  that  certein  Series  of  Bonds  may 
provide  for  the  esteblishment  of  a 
redemption  fund  and.  subject  to  the 
'limitetions  and  priorities  set  forth  in  the 
Prospectus  Supplement  for  each  such 
Sertes  of  Bonds,  requests  for  redemption 
by  Bondholders  will  be  honored  to  the 
extent  funds  are  avmlable  in  such 
redemption  fond.  Sudi  redemption,  if 
provided,  will  not  render  the  Bonds  of 
such  Series  "redeemable  securities" 
within  the  meaning  of  section  2(a)(32)  of 
the  Act.  Unless  an  event  of  default  with 
respect  to  a  Series  of  Bonds  has 
occurred  and  is  continuing,  the 
Bondholders  will  not  be  entitled  to 
accelerate  payment  of  the  Bonds  or 
otherwise  to  compel  ^e  liquidation  of 
the  remaining  Collateral. 


AppncaBTs 

Applicant  agrees  that  if  ao  order  is 
granted  it  will  be  expressly  conditioned 
on  the  following  conditions: 

A.  Conditions  Relating  to  the  Collateral 

1.  Each  Series  of  Bonds  will  be 
registered  under  the  1933  Act  unless 
offered  in  a  transaction  exempt  from 
registration  pursuant  to  section  4(2)  of 
the  1933  Act 

2.  The  Bonds  ctf  each  Series  will  be 
"mortgage  related  securities"  within  tlie 
mining  of  section  3(a)(41)  of  the 
Secorittes  Exdiange  Act  of  1934.  bi 
addition,  die  Mortgage  Certificates 
mderiying  eadi  Series  of  Bonds  will  be 
limited  to  GNMA  Certificates,  FNMA 
Certificates,  FHMA  Certificates  and 
Non-Agency  Certificates. 

3.  If  new  Mortgage  Certificates  are 
substituted,  the  substituted  Mortgage 
Certificates  must:  (i)  Be  of  equal  or 
better  quality  tiian  tiie  Mortgage 
Certificates  replaced;  (ii)  have  similar 
pajrment  terms  and  cash  flow  as  the 
Mortgage  Certificates  replaced;  (iii)  be 
insured  or  guaranteed  to  the  same 
extent  as  the  Mortgage  Certificates 
replaced;  and  (iv)  meet  the  conditions 
set  forth  in  Conditions  A(2)  and  (4).  In 
addition,  new  Mortgage  Certificates  will 
not  be  substituted  for  more  than  40%  of 
the  aggregate  face  amotmt  of  the 
Mortgage  Certificates  initially  pledged 
to  the  Bond  Trustee  as  security  for  a 
Series  of  Bonds.  In  no  event  will  any 
new  Mortgage  Certificates  be 
substituted  for  any  substitute  Mortgage 
Certificates.  New  Funding  Agreements 
may  be  substituted  for  the  initial 
Funding  Agreements  only  if  die 
substitution  of  the  Mortgage  Certificates 
securing  such  Fimding  Agreements 
would  be  permitted  under  this  condition. 

4.  The  collateral  securing  a  Series  of 
Bonds  will  be  assigned  to  and  held  by 
the  Bond  Trustee  for  such  Series  of 
Bonds  pursuant  to  the  Indenture  under 
wfaidi  snch  Bonds  were  issued.  The 
Bond  Trustee  for  s  Series  of  Bonds  will 
act  as  custodian  for  all  of  the  Collateral 
of  such  Series.  The  Bond  Trustee  for 
such  Series  of  Bonds  will  be  granted  a 
first  priority  perfected  security  or  lien 
interest  in  and  to  sll  collateral  securing 
such  Series  of  Bonds.  Tlie  Bond  Trustee 
for  a  Series  of  Bonds  will  not  be  an 
affiliate  (as  the  term  "affiliate"  is 
defined  in  Rule  405  under  tlie  1933  Act 
17  CFIt  230.405)  of  the  Applicant  of  the 
servicer  or  master  servicer  of  Uie 
mortgage  loans  underlying  tin  Non- 
Agency  Certificates  securing  snch  Series 
of  Bonds.  In  addition,  any  master 
servicer  and  any  servicer  of  mortgage 
loans  underlying  Non-Agency 
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CertiHcates  will  be  approved  by  FHLMC 
as  an  "eligible  seller/servicer"  of 
conventional,  residential  mortgage 
loans.  The  agreement  governing  the 
servicing  of  mortgage  loans  underlying 
Non-Agency  Certificates  shall  obligate 
the  servicer  to  provide  substantially  the 
same  services  with  respect  to  such 
mortgage  loans  as  it  is  then  currently 
required  to  provide  in  connection  with 
mortgage  loans  insured  by  the  Federal 
Housing  Administration,  guaranteed  by 
the  Veteran's  Administration  or  eligible 
for  jiurchase  by  FNMA  or  FHLMC. 

5.  Each  Series  of  Bonds  will  be  rated 
in  one  of  the  two  highest  bond  rating 
categories  by  at  least  one  nationally 
recognized  statistical  rating  organization 
that  is  not  affiliated  with  the  Applicant. 
The  Bonds  of  each  Series  will  not  be 
considered  "redeemable  securities" 
within  the  meaning  of  section  2(a](32)  of 
the  1940  Act 

6.  No  less  often  than  annually,  an 
independent  public  accountant  will 
audit  the  books  and  records  of  the 
Applicant.  In  addition,  such  accountant 
will  report  at  least  annually  on  whether 
the  anticipated  payments  of  principal 
and  interest  on  the  collateral  securing 
each  Series  of  Bonds  together  with 
reinvestment  income  thereon  at  the 
assumed  reinvestment  rate,  will 
continue  to  be  adequate  to  pay  the 
principal  of  and  interest  on  the  Bonds  of 
each  such  Series  in  accordance  with 
their  terms.  Upon  completion  of  such 
audits,  copies  of  each  of  the 
accountants'  reports  will  be  provided  to 
the  Bond  Trustee  for  each  Series,  of 
Bonds. 

B.  Conditions  Relating  To  Floating 
Interest  Rate  Bonds  i 

(1)  Each  Class  of  Bonds  of  a  Series 
bearing  a  floating  interest  rate  will  have 
a  set  maximum  interest  rate  which  may 
vary  from  period  to  period  as  speci^ed 
in  the  apphcable  Indenture  or 
Prospectus  Supplement. 

(2)  At  the  time  of  the  deposit  of  the 
collateral  of  a  Series  of  Bonds,  as  well 
as  during  the  life  of  the  Bonds,  the 
M<Hlgage  Collateral  securing  such  Series 
of  Bonds  will  have  scheduled  cash  flows 
sufficient  (plus  cash  available  to  be 
withdrawn  from  any  Debt  Service  Fund, 
Reserve  Fund  or  other  funds),  together 
with  reinvestment  income  there<Mi  at 
assumed  reinvestment  rates  acceptable 
to  each  Rating  Agency  rating  the  Bonds 
of  such  Series,  to  make  all  timely 
payments  or  principal  and  interest  on 
the  Bonds  of  such  Series  in  accordance 
with  their  terms  and  to  pay  all  of  the 
fees  and  expenses  of  the  Applicant  with 
respect  to  such  Series  of  Bonds, 
assuming  the  maximum  interest  rate  for 
each  specified  period  on  each  Class  of 


Bonds  bearing  a  floating  interest  rate.  In 
the  case  of  a  Series  of  Bonds  that 
contains  a  Class  or  Classes  of 
adjustable  or  floating  interest  rate 
Bonds,  a  number  of  mechanisms  exist  to 
ensure  that  this  representation  will  be 
valid  notwithstanding  subsequent 
potential  increases  in  the  interest  rate 
applicable  to  the  adjustable  or  floating 
interest  rate  Bonds.  Procedures  that 
have  been  identified  to  date  for 
achieving  this  result  include  the  use  of 
(i)  interest  rate  caps  for  the  adjustable 
or  floating  interest  rate  Bonds:  (ii) 
"inverse"  floating  interest  rate  Bonds 
(which  pay  a  lower  rate  of  interest  as 
the  rate  increases  on  the  corresponding 
"normal"  floating  interest  rate  Bonds); 
(iii)  floating  rate  collateral  (such  as 
ajustable  rate  GNMA  CertiflcateS)  to 
secure  the  Bonds;  (iv)  interest  rate  swap 
agreements  (under  which  the  issuer  of 
the  Bonds  would  make  periodic 
payments  to  the  counter-party  at  a  flxed 
rate  of  interest  based  on  a  stated 
principal  amount  such  as  the  principal 
amount  of  Bonds  in  the  floating  interest 
rate  Class,  in  exchange  for  receiving 
corresponding  periodic  payments  from 
the  counter-party  at  a  floating  rate  of 
interest  based  on  the  same  principal 
amount,  and  (v)  hedge  agreements 
(including  interest  rate  futures  and 
option  contracts,  under  which  the  issuer 
of  the  Bonds  would  realite  gains  during 
periods  of  rising  interest  rates  sufficient 
to  cover  the  higher  interest  payments 
that  would  bea)me  due  during  such 
periods  on  the  floating  interest  rate 
Class  of  Bonds).  It  is  expected  that  other 
mechanisms  may  be  identified  in  the 
future.  Applicants  will  give  the  staff  of 
the  Division  of  Investment  Management 
(the  "Staff")  notice  by  letter  of  any  such 
additional  mechanisms  before  they  are 
utilized,  in  order  to  give  the  Staff  an 
opportunity  to  raise  any  questions  as  to 
the  appropriateness  of  their  use.  In  all 
cases,  these  mechanisms  will  be 
adequate  to  ensure  the  accuracy  of  the 
representation  and  will  be  adequate  to 
meet  the  standards  required  for  a  rating 
of  the  Bonds  in  one  of  the  two  highest 
bond  rating  categories  and  no  Bonds 
will  be  issued  for  which  this  is  iK>t  the 
■case. 

3.  The  Mortgage  Collateral  will  be 
paid  down  as  the  mortgages  underiying 
the  Mortgage  Collateral  are  repaid,  but 
will  not  be  released  from  the  lien  of  the 
Indenture  prior  to  payment  of  the  Bonds 
(except  pursuant  to  the  limited  right  of 
substitution  described  in  condition     - 
A(3)). 

C.  Conditions  Relating  to  REMICs 

1.  The  election  by  the  Applicant  to 
treat  the  arrangement  by  which  any 
Series  of  Bonds  is  issued  as  a  real  estate 


mortgage  investment  conduit  (a 
"REMIC")  will  have  no  effect  on  the 
level  of  the  expenses  that  would  be 
incurred  by  the  Applicant.  If  such  an 
election  is  made,  the  Applicant  will 
provide  that  all  administration  of  the 
REMIC  will  be  paid  or  provided  for  in  a 
manner  satisfactory  to  the  Rating 
Agency  rating  such  Series  of  Bonds; 

2.  The  Applicant  will  provide  for  the 
payment  of  the  administrative  fees  and 
expenses  incurred  in  connection  with 
the  issurance  of  a  Series  of  Bonds  and 
the  administration  of  the  REMIC  by  one 
or  more  of  the  methods  set  forth  in  the 
application. 

3.  The  Applicant  will  ensure  that  the 
anticipated  level  of  fees  and  expenses 
will  be  more  than  adequately  provided 
for  regardless  of  which  or  all  of  the 
above  methods  (which  methods  may  be 
used  in  combination)  are  selected  by  the 
Applicant  to  provide  for  the  payment  of 
such  fees  and  expenses. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Jonathan  G.  Kalz. 
Secretary. 

[PR  Doc.  88-12650  Filed  6-3-88;  6:45  am] 
•NJJNQ  CODE  M1»41-M 


[Rel.  Na  IC-1641S;  SIZ-TOm 
6W  UWttiet  Limited;  Application 

May  27. 1988. 

AOCNCY:  Securities  and  Exchange 
Commission  ("SEC"). 
ACnON:  Notice  of  application  under  the 
Investment  Company  Act  of  1940  ("1940 
Act").  

Applicant:  GW  Utilities  Limited. 

Relevant  1940  Act  Sections:  Order 
requested  under  section  3(b)(2)  or, 
alternatively,  under  section  6(c). 

Summary  of  Application:  A^iplicant 
seeks  an  order  amending  a  prior  order 
declaring  Applicant  to  be  primarily 
engaged  in  a  business  other  than  that  of 
investing,  reinvesting,  owning,  holding 
or  trading  in  securities  (Investment 
Company  Act  Rel.  No.  16088.  October 
28, 1987)  ("Prior  Order"),  or. 
alternatively,  granting  Applicant  an 
exemption  from  all  provisions  of  the 
1940  Act. 

Filing  Date:  The  application  was  filed 
on  April  27, 1988. 

Hearing  or  Notification  of  Hearing:  if 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  p.m..  on 
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June  21. 198a  Request  a  hearing  in 
writing,  giving  the  natiu^  of  your 
interest,  the  reason  for  the  request,  and 
the  issues  you  contest.  Serve  the 
Applicant  with  the  request,  either 
personally  or  my  mail,  and  also  send  it 
to  the  Secretary  of  the  SEC,  along  with 
proof  of  service  by  affidavit  or,  for 
lawyers,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC. 
AOORESSE8:  Secretary,  SEC,  450  5th 
Street,  NW..  Washington,  DC  20549. 
Applicant,  2  First  Canadian  Place,  Suite 
2700,  P.O.  Box  20.-Torontoj'Ontaria 
Canada  M5X 1B5,  Attention:  Secretary; 
with  a  copy  to:  Gregory  K.  Palm.  Esq.. 
Sullivan  &  Cromwell,  125  Broad  Street, 
New  York,  NY  10004. 
FOR  rUflTHER  INFOmNATlON  CONTACT: 

Victor  R.  Siclari.  Staff  Attorney,  at  (202) 
272-3026  or  Curtis  R.  Milliard,  Special 
Counsel,  at  (202)  272-3030  (Division  of 
Investinent  Manqgiement,  Office  of 
Investment  Company  Regulation). 

SUPFLEMCNTARY  INFORMATKNI: 

Following  is  a  simunary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  either  the  SEC's 
Public  Reference  Branch  in  person  or  the 
SECs  commercial  copier  who  can  be 
contacted  at  (600)  231-3282  (in  Maryland 
(301)  258^300). 

Applicant's  Repcesentatiuns: 

1.  As  a  result  of  the  reorganization  of 
Gulf  Canada  Corporation  ("Gulf.*),  a 
Canadian  corporation,  pursuant  to  a 
court-approved  statutory  arrangement 
(the  "Arrangement").  Applicant 
acquired  and  is  conducting  certain 
businesses  formerly  conducted  by  Gulf, 
Gulf  Canada  Limited,  and  Hiram  Walker 
Resources  Ltd.  ("Hiram  Walker").  The 
Arrangement  was  authorized  by  Gulfs 
board  of  directors  and  approved  by 
Gulfs  shareholders. 

2.  Prior  to  the  effective  date  of  the 
Arrangement.  July  1, 1987  (the  "Effective 
Date").  Api^icant  had  no  material  assets 
or  operations.  Pursuant  te  the 
Arrangment.  Applicant  was  engaged 
primarily  in  four  lines  of  business:  1)  In 
the  distilled  spirits  business  through  its 
49%  ownership  of  Hiram  Walker- 
Gooderham  &  Worts  Umited  ("HW- 
GWy,  2)  in  the  natural  gas  distribution 
business  through  its  82.7%  in  The 
Consumers'  Gas  Company  Ltd. 
("Consumers");  3)  in  die  pipdtne 
business  through  its  40.8%  interest  in 
Interprovincial  Pipe  Line  Limited 
("IPL");  and  4)  in  the  oil  and  gas 
business  through  IPL's  wholly-owned 
subsidiary.  Home  Oil  Company  Limited 
("Home"). 

3.  In  Investment  Company  Act 
Release  No.  16027  (October  2, 1987),  the 


SEC  granted  a  temporary  order,  subject 
to  conditions,  under  section  3(b)(2)  of 
the  1940  Act  exempting  Applicant  from 
all  provisions  of  the  1940  Act  during  the 
period  from  July  25, 1987,  until  the  SEC 
made  a  final  determination  upon  the 
request  for  the  permanent  order  set  forth 
in  Applicant's  application  (File  No.  812- 
6734).  In  the  Prior  Order,  the  SEC 
graated  a  permanent  order,  subject  to 
conditions,  under  section  3(b)(2)  of  die 
1940  Act  declaring  Applicant  to  be 
primarily  engaged  in  a  business  other 
than  that  of  investing,  reinvesting, 
owning,  holding  or  trading  in  securities. 

4.  On  November  26, 1987,  Applicant 
entered  into  an  agreement  with  filled- 
Lyons  PLC  ("Allied-Lyons")  to  ti-ansfer 
its  entire  interest  in  HW-GW  to  Allied- 
Lyons  ('Transfer").  In  a  two-step 
transaction.  Applicant  transferred  its 
49%  of  the  preference  shares  of  HW- 
GW  to  Allied-Lyons  on  December  23, 
1987,  for  approximately  $299  million  in 
cash.*  The  receipt  of  this  cash  enabled 
Applicant  to  forego,  at  this  time,  a 
previously  publicly  announced  rights 
offering  to  raise  cash  to  retire  certain 
debt  incurred  by  Applicant  in 
connection  with  the  Arrangement  On 
March  3, 1968.  Applicant  then 
transferred  its  49%  of  the  common 
shares  of  HW-GW  to  Allied-Lyons  in 
return  for  approximately  $141.8  million 
in  cash  and  60.937.638  AlUed-Lyons 
preference  shares  convertible  after  1990 
into  approximately  10%  of  the  capital 
shares  of  AlUed-Lyons  after  giving  effect 
to  such  conversion. 

5.  Allied-Lyons,  a  corporation 
organized  under  the  laws  of  the  United 
Kingdom,  is  engaged  principally  in  the 
production  and  sale  of  food  and  drinks 
and  the  provision  of  leisure  services  to 
consumers.  Allied-Lyons'  businesses  are 
organized  into  thsee  divisions:  beer  and 
retailing,  wines  and  spirits,  and  food. 

6.  Prior  to  the  Transfer,  Applicant  and 
Allied-Lyons  had  exercised  joint  control 
over  HW-GW  in  accordance  with  the 
provisions  of  a  shareholder  agreement 
As  a  result  of  the  Transfer,  HW-GW  has 
become  a  wholly-owned  subsidiary  of 
Allied-Lyons  and  Applicant  has 
ccmtinued  its  investment  in  the  distilled 
spirits  business  and  has  acquired  an 
interest  in  the  other  businesses  of 
Allied-Lyons  through  direct  ownership 
in  the  larger  corporate  entity.  Allied- 
Lyons. 

AppUcant's  Legal  Analysis: 

1.  Applicant  comes  within  the 
definition  of  an  investment  company  as 
contained  in  section  3(a)(3)  of  the  1940 
Act  since. more  than  40%  of  its  assets  on 


'  AU  dollar  amounts  are  stated  io  Canadian 
Dollars. 


an  unconsolidated  basis  are  "investment 
securities."  Therefore.  Applicant 
requests  an  order  under  section  3(b)(2) 
of  the  1940  Act  declaring  that  Applicant 
is  primarily  engaged  in  a  business  or 
businesses  other  than  that  of  investing, 
reinvesting,  owning,  holding,  or  trading 
in  securities  either  directiy  or  (A) 
'through  majorityrowned  subsidiaries  or 
(B)  through  controlled  companies 
conducting  similar  types  of  businesses. 
AppUcant's  historical  development,  its 
public  representation  of  policy,  the 
activities  of  its  directors  and  officers. 
the  nature  of  its  present  assets  and  the 
source  of  its  present  income  support  the 
issuance  of  such  an  order. 

2.  Applicant's  predecessors  (Gulf,  Gulf 
Canada  Limited,  and  Hiram  Walker) 
historically  have  actively  conducted  the 
businesses  which  Applicant  is  engaging 
in  as  intergral  parts  of  its  current 
business.  Consumers  amalgamaiud  with 
HW-CW  in  1980  and  boUi  became 
wholly-owned  subsidiaries  of  Hiram 
Walker  in  1981.  Consumers 
subsequently  issued  shares  to  the  public 
and  was  83%  owned  when  Hiram 
Walker  was  acquired  by  Gulf  in  1986. 
HW-GW  remained  a  wholly-owned 
subsidiary  of  Hiram  Walker  until 
December  1986.  Certain  of  the 
Applicant's  executive  officers  have  had 
long  associations  working  with  their 
counterparts  in  HW-GW.  Applicant  and 
its  predecessors  also  have  had  an 
established  relationship  with  IPL 
Furthermore,  on  the  Effective  Date, 
Gulfs  shareholders  became  Applicant's 
shareholders  and  as  such  are  aware  of 
the  historical  involvement  in  these  lines 
of  business. 

3.  Applicant's  representations  of 
policies  since  the  Effective  Date  indicate 
that  Applicant  will  be  engaged  in  the 
gas  distribution,  pipelines  and  natural 
resources  businesses  through  its 
interests  in  Consumers  and  IPL  and  not 
in  the  business  of  trading  in  securities. 
The  Applicant  does  not  hold  itself  out  as 
being  an  investment  company. 

4.  Applicant's  directors  and  executive 
officers  have  had  extensive  involvement 
in  the  management  of  businesses  with 
extensive  natural  resource  operations.  A 
majority  of  Applicant's  directors  are 
engaged,  either  as  directors  or  officers 
or  both,  in  the  management  of 
businesses  with  substantial  operations 
in  areas  of  activity  similar  to  that 
conducted  by  Applicant  through  its 
operating  subsidiaries.  With  the 
exception  of  one,  all  of  Applicant's 
directors  and  executive  officers  had 
been  or  are  directors  or  executive 
officers  of  Gulf  Canada  Resources 
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Limited  '  and  thus  are  familiar  with 
Applicant's  businesses.  None  of 
Applicant's  directors  or  executive 
officers  is  a  portfolio  management  or 
brokerage  professional. 

5.  Moreover.  Consumers,  the  majority 
owned  company,  and  IPL  accounted  for 
31%  and  35%.  respectively,  of 
Applicant's  a  fair  market  value,  pro 
forma  basis,  and  Allied-Lyons 
accounted  for  32%  of  Applicant's  assets 
at  December  31. 1987,  calculated  on  a 
pro  forma  basis  based  upon  a  written 
opinion  of  Applicant's  independent' 
investment  advisor.  Since  66%  of  the  fair 
market  value  of  Applicant's  total  assets 
on  an  unconsolidated  basis  is  derived 
from  its  ownership  interest  in  regulated 
utilities  (through  Consumers  and  IPL),  it 
should  continue  to  be  deemed  primarily 
engaged  in  non-investment  compaiy 
operating  businesses. 

6.  Applicant's  pro  forma  revenues  for 
the  twelve  month  period  ended  June  30, 
1987,  from  Consumers,  IPL  and  AHied- 
Lyons  are  $55  million  (35%),  $44  million 
(28%),  and  $59  million  (37%), 
respectively.  Applicant's  earnings  from 
other  sources  (primarily  interest  income) 
represent  less  than  1%  of  such  earnings. 
Alternatively,  in  terms  of  dividend 
income.  Applicant  received,  on  a  pro 
forma  basis.  $44  million,  $32  miUion  and 
$59  million  from  Consumers,  IPL  and 
Allied-Lyons,  representing  32%,  24%  and 
44%.  respectively,  of  Applicant's  pro 
forma  cash  receipts  for  the  fiscal  year 
ended  June  30. 1987.  Thus,  for  the 
periods  stated.  Applicant's  ownership 
interest  in  regulated  utilities  through 
Consumers  and  IPL  resulted  in  63%  of  its 
revenues  or  56%  of  its  dividend  income. 

7.  With  respect  to  section  3(a)(1)  of 
the  1940  Act,  Applicant  did  not  in  the 
past,  docs  not  now  and  docs  not 
propose  to  hold  itself  out  as  being 
engaged  primarily  in  the  business  of 
investing,  reinvesting  or  trading  in 
securities.  Rather,  it  is  a  holding 
company  engaged  in  a  number  of 
business  enterprises  through  its 
majority-owned  subsidiary,  Consumers, 
and  through  IPL,  which  Applicant  jointly 
"controls"  with  another  major 
shareholder  within  the  meaning  of 
section  2(a)(9)  of  the  1940  Act  Applicant 
has  not  acquired  the  Allied-Lyons 
preference  shares  for  speculative 
purposes.  Pursuant  to  their  terms,  the 
preference  shares  are  convertible  into 
Allied-Lyons  ordinary  shares  between 
1991  and  1994  iaclusive  Additionally, 
any  proposed  sale  of  Applicant's 
holdings  of  equity  securities  of  Allied- 
Lyons  is  subject  to  a  right  of  ftrst  refusal. 


*  Under  tbe  Arrangeflieiit.  Ctitf  dunged  ita  name 
to  "Culf  Canada  Retouroet  limited." 


Applicant  believes  that  the  transfer  of 
its  interest  in  HW-GW  will  allow  the  full 
integration  of  the  distilled  spirits 
businesses  of  Hiram  Walker  and  Alhed- 
Lyons  by  pennitting  the  development  of 
joint  production,  distribution  and 
marketing  operations.  Ilie  benefits 
derived  from  dw  Transfer  will  flow  to 
the  shareholders  of  Allied-Lyons,  as 
well  as  those  of  the  Applicant,  by  virtue 
of  their  opportunity  to  participate  in  the 
ownership  of  Allied-Lyons.  The 
conversion  by  Applicant  of  its  Allied- 
Lyons  preference  shares  would  make 
Applicant  the  single  largest  shareholder 
in  Allied-Lyons,  assuming  (uesent 
ownership  patterns.  However, 
acquisition  of  such  shares  has  not 
changed  the  nature  of  Applicant's 
primary  activities  nor  will  the  shares  be 
used  for  trading  purposes.  Ownership  of 
the  Allied-Lyons  preference  shares  is 
consistent  with  the  undertaking  which 
Applicant  made  as  a  condition  to  the 
receipt  of  the  Prior  Order  that  it  "will 
not  engage  in  the  trading  of  investment 
securities  for  speculative  purposes  so  as 
to  bring  its  activities  within  those 
intended  to  be  regiilated  by  the  1940 
Act" 

8.  In  the  alternative.  Applicant 
requests  an  order  under  section  6(c]  of 
the  1940  Act  exempting  it  from  all 
provisions  of  the  1940  Act  Applicant 
submits  that  exempting  it  from  all 
provisions  of  the  1940  Act  is  necessary 
or  appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  1940  Act  for  the  aforementioned 
reasons. 

Applicant'*  Conditions: 

If  the  requested  ord^  is  granted. 
Applicant  agrees  to  the  following 
conditions: 

1.  Applicant  will  not  engage  in  the 
trading  of  investment  securities  for 
speculative  purposes  so  as  to  bring 
Applicant's  activities  within  those 
intended  to  be  regulated  by  the  1940 
Act 

2.  Applicant  intends  to  continue  to  be 
primarily  engaged  in  non-investment 
company  businesses. 

3.  Applicant  will  notify  the  staff  of  the 
Division  of  Investment  Management 
immediately  of  any  proposed  material 
changes  to  be  made  in  its  investments. 

For  the  Coniminion.  by  the  Divisioo  of 
Investment  Management,  under  delegated 
authority. 
Jonathan  G.  Katx, 
Secretary. 
(FR  Doc  88-12851  Filed  8-3-88  8:45  am) 
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[Ret  No.  IC-1640S:  812-7001) 

Victoilan  Public  AutlKKttiM  Finance 
Agency,  Notice  of  Applicatton 

May  18, 1988. 

AOCNCV:  Securities  and  Exdiange 
Commission  ("SEC"). 
action:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  ("1940  Act"). 

Applicant:  Victorian  Public 
Authorities  Finance  Agency. 

Relevant  1940  Act  Sections: 
Exemption  requested  under  section  6(c) 
of  the  1940  Act. 

Summary  of  Application:  Applicant 
seeks  an  order  exempting  it  from  all 
provisions  of  the  1940  Act  in  connection 
with  the  offering  and  sale  of  debt 
securities  by  the  Applicant  in  the  United 
States. 

Piling  Date:  The  application  was  Bled 
on  March  4, 1988.  and  an  amendment  to 
the  application  was  filed  on  May  17, 
198a 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  the 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  request  must  be 
received  by  the  SEC  by  5:30  p.m..  on 
Jime  8. 1988.  Request  a  hearing  m 
writing,  giving  the  nature  of  your 
interest  the  reason  for  the  request,  and 
the  issues  you  contest  Serve  the 
Applicant  with  the  request  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  SEC,  along  with 
proof  of  service  by  affidavit  or,  for 
lawyers,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC. 
address:  Secretary,  SEC  450  5th  Street. 
NW.,  Washington,  DC  20549.  Applicant 
c/o  Jeffrey  F.  Browne,  Esq.,  Sullivan  & 
Cromwell,  125  Broad  Street,  New  York, 
New  York  10004. 

FOR  FURTHER  WirORMATtON  CONTACT: 
H.  R.  Hallock.  Jr.,  Special  Counsel  (202) 
272-3030  (Division  of  Investment 
Management  Office  of  Investment 
Company  Regulation). 

SUPPLEMCNTARV  tMFORMA-nON: 
Following  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  either  the  SECs 
Public  Reference  Branch  in  person  or  the 
SECs  commercial  copier  who  can  be 
contacted  at  (800)  231-3282  (in  Maryland 
(301)258-4300). 

Applicant's  Representadons 

1.  The  Applicant,  a  public  authority  of 
the  State  of  Victoria  ("Victoria"). 
Commonwealth  of  Australia,  was 


established  by  the  Victorian  Public 
Authorities  Finance  Act  1984  (the  "Act") 
principally  to  boirow  in  both  the 
Australian  and  international  capital 
markets  on  behalf  of  certain  public 
authorities  and  instrumentalities  of 
Victoria  ("Participating  Authorities"). 
The  Applicant  which  is  constituted  bv 
four  members  who  are  appointed  by  me 
Governor  in  Council  of  Victoria,  has 
authonty  to  lend  to.  or  arrange  financial 
accommodation  for,  the  I^rticipating 
Authorities.  As  of  June  30. 1987,  the 
Applicant  states,  the  total  borrowings  of 
the  Applicant  from  public  sources  were 
A$4.5  billion. 

2.  The  Applicantis  required  under  the 
Act  to  maintain  proper  accounts  and 
records  of  its  transactions  and  affairs.  It 
is  required  within  three  months  of  the 
end  of  each  financial  year,  to  prepare 
and  submit  to  the  Treasurer  of  Victoria 
a  statement  of  accounts  in  respect  of  the 
financial  year  in  the  manner  and  form 
approved  by  the  Treasurer  and  signed 
by  not  less  than  two  members  of  die 
Apphcant.  The  statement  of  accounts  is 
to  be  audited  by  the  Auditor-General  of 
Victoria. 

3.  The  Applicant  proposes.  fit>m  time 
to  time,  in  the  future,  to  ofier  and  sell 
debt  securities  in  the  United  States 
("Debt  Securities").  No  equity  in  the 
Applicant  has  been  sold,  and  there  is  no 
provision  in  the  Act  permitting  the  sale 
of  equity  in  the  Applicant 

4.  Applicant  undertakes  that  the 
payntent  of  principal  ot  and  interest  and 
premium,  if  any,  on  Debt  Securities 
issued  by  the  Applicant  will  be 
unconditionally  guaranteed  by  Victoria 
pursuant  to  section  13(2]  of  the 
Borrowing  and  Investment  Powers  Act 
1987  (the  "Borrowing  Act").  The 
guarantee  of  Victoria  will  be  backed  by 
the  full  faith  and  credit  of  Victoria. 

5.  Applicant  undertakes  that  there  is 
no  requirement  that  legal  proceedings  be 
commenced  against  the  Applicant  prior 
to  making  a  demand  against  or,  if 
necessary,  taking  proceedings  against 
Victoria  in  respect  of  section  13(2)  of  the 
Borrowing  Act  Section  16(1)  of  the 
Borrowing  Act  provides  in  effect  that 
any  sums  required  by  the  Treasurer  of 
Victoria  in  fulfiiUing  any  liabilities 
arising  under  the  guarantee  by  or  on 
behalf  of  Victoria  shall  be  paid  out  of 
the  Consolidated  Fund  of  Victoria 
(which  is  thereby  to  the  necessary 
extent  appropriated  accordingly). 
Proceedings  may  be  brought  against 
Victoria  for  enforcement  of  section  13(2) 
of  the  Borrowing  Act 

Applicant's  Conditions 

If  the  requested  order  is  granted. 
Applicant  agrees  to  the  following 
conditions: 


1.  The  Applicant  undertakes  that  no 
Debt  Securities  will  be  offered  or  sold 
unless  (a)  they  are  registered  under  the 
Securities  Act  of  1933  (the  "1933  Act")  or 
(b)  i&  the  opinion  of  United  States 
counsel  for  the  Applicant  an  exemption 
bom  registration  under  the  1933  Act  is 
available  with  reqwct  to  such  offer  and 
sale  Or  (c)  the  staff  of  the  Commission 
states  that  they  would  not  recommend 
that  the  Commission  take  any  action 
under  the  1933  Act  if  such  securities  are 
net  registered.  .  . 

(2)  The  payment  of  principal  of,  and 
interest  and  premium,  if  any,  on  Debt 
Securities  issued  by  the  Applicant  will 
be  unconditionally  guaranteed  by 
Victoria  purstiant  to  section  13(2)  of  the 
Borrowing  Act. 

3.  The  Debt  Securities  will  have 
received,  as  certified  by  the  Applicant's 
United  States  counsel,  one  of  die  two 
highest  investment  grade  ratings  from 
one  nationally  recognized  statistical 
rating  organization. 

4.  The  Applicant  undertakes  to 
provide  to  any  person  to  whom  it  offers 
its  Debt  Securities  in  the  United  States 
(and  undertakes  to  take  reasonable 
steps  to  ensure  that  any  underwriter  or 
dealer  through  whom  it  makes  such 
offers  will  provide  to  each  person  to 
whom  such  offers  are  made  prior  to  any 
sale  of  Debt  Seciuities  to  such  offeree) 
disclosure  documents  which  are  atleast 
as  comprehensive  in  their  description  of 
the  Applicant  and  Victoria  as  those 
which  would  be  used  by  United  States 
issuers  in  United  States  offerings  of  such 
securities  and  which  contain  the  latest 
available  audited  financial  statements 
of  the  Applicant 

5.  In  connection  with  any  offering  by 
the  Applicant  of  its  Debt  Secunties  in 
the  United  States,  the  Applicant  and 
Victoria  will  appoint  an  agent  in  the 
United  States  to  accept  service  of 
process  in  any  suit  action  or  proceeding 
brought  with  respect  to  the  Debt 
Securities  which  may  be  instituted  in 
any  state  or  federal  court  in  the  City  or 
State  of  New  York,  by  the  holder  of  any 
Debt  Securities.  The  Applicant  and 
Victoria  will  expressly  submit  to  the 
jurisdiction  of  any  such  court  with 
respect  to  any  such  suit  action  or 
proceeding.  Such  appointment  of  an 
agency  to  accept  senrice  of  process  and 
such  consent  to  jurisdiction  shall  be 
irrevocable  until  all  amounts  due  and  to 
become  due  in  respect  of  such  Debt 
Securities  have  been  paid. 

6.  Applicant  consents  to  any  order  of 
the  SEC  being  expressly  conditioned  on 
its  compliance  with  the  undertakings 
and  representations  contained  in  the 
applicatien. 


Applicant's  Legal  Analysb 

The  Applicant  believes  that  ^-anting ' 
the  exemption  would  be  necessary  or 
appropriate  in  the  public  interest  and 
that  its  activities  would  not  lend 
theselves  to  the  abuses  against  which 
the  1940  Act  is  directed.  The  applicant 
further  believes  that  the  issuance  of  an 
order  pursuant  to  section  6(c)  would  be 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  1940  Act  Debt  Securites  issued  by 
the  Applicant  would  be  unconditionally 
guaranteed  by  Victoria  and  will  be 
backed  by  the  sovereign  credit  of 
Victoria  and  not  merely  the  credit  and 
assets  of  the  Applicant 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

SUriey  E.  HoUis, 

Assistant  Secretary. 

[FR  Doc  88-12848  FUed  6-»-88;  8:45  am] 
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DEPARTMENT  OF  STATE 

Advisor)^Cofnmitt6«  on  International 
Law;  PartiaMy  Closed  Maating 

A  meeting  of  the  Advisory  Committee 
on  International  Law  will  take  place  at 
11:00  a.m.  on  Thursday,  June  16, 1988,  in 
Room  1205  of  the  Department  of  State. 
2201 C  Street  NW..  Washington,  DC 
The  morning  session  will  not  be  open  to 
the  public  the  afternoon  session  (2:00 
p.m.  to  3K)0  p.m.)  will  be  open  to  the 
public  up  to  the  capacity  of  the  meeting 
room. 

The  subject  meeting  will  focus  on 
policy  and  legal  issues  relating  to  the 
immunity  of  foreign  States  and  their 
instrumentahties  in  United  States 
courts,  and  the  International  Court  of 
Justice.  As  the  morning  session  will 
include  examination  and  discussion  of 
material  classified  in  accordance  with 
Executive  Order  12358  the  disclosure  of 
which  could  adversely  affect  the  foreign 
policy  interests  of  the  United  States,  it 
has  been  closed  pursuant  to  section 
10(d)  of  the  Federal  Advisory  Committee 
Act  and  5  U.S.C  552b(c)(l)  and  5  U.S.C. 
552b(c)(9)(B). 

Entry  to  the  building  is  confroUed  and 
will  be  facilitated  by  advance 
arrangements.  Members  of  the  public 
desiring  to  attend  the  afternoon  session 
should,  prior  to  Jime  15,  notify  the  Office 
of  the  Assistant  Legal  Adviser  for 
United'Nations  Affairs  (telephone  (202) 
647-6771)  of  their  name,  affiliation. 
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address  and  tdephone  number  in  order 
lu  arrange  admittance. 
BiuoB  C  Raahkow. 

Executive  Director. 

May  27. 1986.  { 

[FR  Doc  88-12659  Piled  8-3-88: 8?t5  an) 


DEPAfmiENT  OF  TRANSPORTATION 
Appiiniions  f of  CeftMcaln  of  PubUc 


romyi  Mb  UHTMr  fWimS  rNWl 

During  ttM  Week  Ending  May  27. 1969 

The  following  applications  for 
certificates  of  public  convenience  and 
necessity  and  foreign  air  carriers 
permits  were  filed  under  Subpart  Q  of 
the  Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et  seq).  The  due  date  for 
answers,  conforming  application,  or 
motion  to  modify  scope  are  set  forth 
below  for  each  application.  Following 
the  answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a    . 
tentative  order,  or  in  ai^ropriate  cases  a 
final  order  without  furdier  proceedings. 

Docket  No.  45631 

Date  Filed-  May  24, 1988. 

Dae  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  June  21, 1968. 

Description:  AppHcation  of  Northwesl 
Airlines,  Inc  pursuant  to  section  401  of 
the  Act  and  Subpart  Q  erf  the 
Regulations,  applies  for  an  amendment 
to  its  certificate  of  public  convenience 
and  necessity  for  Route  129  to  permit 
Northwest  to  provide  nonstop  air 
transportation  services  between 
Flonolulu  and  Nagoya. 

Docket  No.  45637 

Date  Filed:  May  27, 1988. 

Due  Date  far  Answers,  Conforming 
Applications,  or  Motions  to  Modify 
Scope:  June  21, 1988.  i 

Desc/Tpf/ons,- Application  of      I 
Continental  Airlines,  Inc.,  pursuant  to 
section  401  of  the  Act  and  Subpart  Q  of 
the  Regulations  authorizing  Continental 
to  provide  foreign  scheduled  air 
transportation  of  persons,  property  and 
mail  between  Los  Angeles,  California, 
on  the  one  hand,  and  San  Jose  Del  Caba 
(Los  Cabos),  Mexico,  on  the  other  hand. 

Docket  No.  45639  . 

Date  Filed:  May  27, 198a 

Due  Date  for  Answers.  Conforming 
Applications,  or  Motions  to  Modify 
Scope:  June  24. 1986. 


Description:  Application  of  Jet 
Express,  pursuant  to  section  401  of  the 
Act  and  Subpart  Q  of  tbe  Regulations 
applies  to  transfer  its  certificate  of 
public  convenience  and  necessity  to  Jet 
Exinc 

PhyDbT.KaylOT. 

Chief,  Documentary  Services  Division. 
[FR  Doc  86-12862  Piled  »-3-88;  8:45  am) 
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Ord«rAd)ustingtt)« 
Far*  l.av«i  Index 

[Docket  Na  37554) 


Standanl  Fovaign 


The  International  Air  Transportation 
Competition  Act  (lATCA),  Pub.  L  96- 
192,  requires  that  tbe  Department,  as 
successor  to  the  Civil  Aeronautics 
Board,  establish  a  Standard  Foreign 
Fare  Level  (SFFL)  by  adjusting  die  SFFL 
base  periodically  by  percentage  changes 
in  actual  operating  costs  per  available 
seat-mile.  Order  80-2-66  estaUisbed  die 
first  interim  SFFL  and  Order  88-4-38  set 
the  currenUy  effective  two-month  SFFL 
applicable  throu^  May  31, 198& 

in  establishkig  the  SFFL  for  the  two- 
month  period  beginning  June  1, 1986.  we 
have  projected  nonfoel  costs  based  aa 
the  year  ended  December  31, 1987  data, 
and  have  determined  fuel  prices  on  the 
basis  of  the  latest  experienced  monthly 
fiiel  cost  levels  as  reported  to  tbe 
Department 

By  Order  88-5-64  fares  may  be 
increased  by  the  following  factors  over 
the  October  1, 1979.  level: 

Atlantic 


Latin  American- 

Pacilic. ....... 

Canada .. 


1.1S20 

1.1442 

1.5Q20 

1.1382 

For  further  information  contact:  Julien 
R.  Schrenk  (202)  366-2441. 

By  the  Department  of  Transportation:  May 

1.1388. 

Matthew  V.  Soooozxa, 

Assistant  Secretary  for  Policy  and 

International  Affairs. 

\¥R  Doc  86-12863  Filed  8-3-88:  8:45  am) 


National  Highway  Traffic  Safety 
Adminiatratlen 

(Dockat  No.  IP  86-62;  NaMea  a) 

Goodyear  Tire  and  Rubber  Co^  Grant 
of  PetWon  for  Detonnlnation  of 
Inooneequential  Noncompliance 

This  notice  grants  tbe  petition  by 
Goodyear  Tire  and  Rubber  Company 
(Goodyear),  of  Akron.  Ohio,  to  bs 
exempted  from  the  notification  and 
remedy  requirements  of  the  National 
Traffic  and  Motor  Vehicle  Safety  Act  (15 
U.S.C.  13S1  el  seq.j  for  an  appannt 


noncompliance  with  49  CFR  571.109, 
Federal  Motor  Vehicle  Safety  Standard 
No.  109,  "New  Pneumatic  Tires."  The 
basis  of  the  grant  is  that  the 
noncompliance  is  inconsequential  as  it 
relates  to  motor  vehicle  safety. 

Notice  of  the  petition  was  published 
on  March  25, 1^8,  and  an  opportunity 
afforded  for  comment  (S3  FR  9844). 

Paragraph  S4.3(e)  of  Standard  No.  109 
requires  in  pertinent  part  that  the  actual 
number  of  plies  in  the  tread  area  be 
permanendy  molded  into  or  onto  both 
sidewalls.  Goodyear  produced  and 
labeled  17,694  Pl95/eoHRl5  Eagle  GT  + 
tires  with  the  incorrect  number  of  plies. 

The  tires  in  question  were  marked  as 
follows: 
Tread  6  Plies:  2  Polyester  Cord  +  2 

Steel  Cord  +  2  Nylon  Cord  Sidewall  2 

Plies  Polyester.  Cord. 

The  correct  marking  should  be: 
Tread  5  Plies:  2  Ptrfyastar  Cord  -f  2 

Steel  Cord  +  1  viykn  Cord  Sidewall  2 

Plies  Polyester  Cord. 

Goodyear  befieves  that  tke  inoocrect 
stamping  has  no  effect  on  tke  tke 
performance  or  safety.  Tbe  ooaipaiqr 
supports  the  petition  for  incoBseqaential 
noncompliance  "because  the  tires  meet 
all  test  requiremenU  of  FMVSS  No.  109. 
including  tire  strength,  tire  endurance, 
high  speed  performance,  tubeless  tire 
resistance  to  bead  unseating,  and 
physical  dimensions."  In  addition,  "the 
tires  meet  the  temperatiu«  resistance 
requirement  of  {  575.14  of  Tide  49,  Code 
of  Federal  Regulation,  Uniform  Tire 
Quality  Grading  Standard." 

No  comments  were  received  on  the 
petition. 

Ply  labeling  is  an  indicator  to  the 
consumer  of  the  strength  «md  endurance 
of  the  tire.  Standard  No.  109.  however, 
does  not  specify  the  number  of  types  of 
plies  requ^ed  to  meet  the  minimum 
requirements  (rf  the  standard,  and 
petitioner  has  certified  that  its  tires  meet 
those  requirements. 

The  noncompliance  is  similar  to  one 
for  which  the  agency  has  previously 
granted  an  inconsequentiality  petition 
(Sumitomo  Rubber  Industries,  Ltd.,  IP8&- 
12,  50  FR  48151).  There  the  agency 
concluded  "(t)he  error  in  no  way  affects 
the  load  carrying  or  endurance 
properties  of  the  tires,  and  retreading 
operations  will  not  compromise  safety." 
NHTSA  believes  diat  tbe  same 
conclusions  are  appropriate  with  respect 
to  Goodyear's  petition. 

Accordingly,  it  is  hereby  found  that 
the  petitioner  has  met  its  burden  of 
persuasion  that  the  noncompliance 
herein  described  is  inconsequential  as  it 
relates  to  motor  vehicle  safety,  and  its 
petition  is  granted. 


tl5U.8.Cl«l^« 
CFR  1.50  and  501.8)' 

I  oa  May  31. 1988. 
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OEPARTUEIIT  OF  THE  TREASURY 
PubHc  infbnnation  CoNedloR 


Date:  May  31, 1968. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requireraent(s)  to 
OMB  for  reviaw  and  claarance  under 
die  Paperwork  Reduction  Act  of  1980, 
Pub.  L  96-511.  Copies  of  die 
submi88ion(s)  may  be  obtained  by 
calling  the  T^asuiy  Bureau  Clearance 
Officer  listed.  Comments  to  the  OMB 
reviewer  listed  and  to  Uie  Treasury 
Department  Clearance  Officer, 
Department  of  the  Treasury,  Room  2224, 
15th  and  Pennsylvania  Avenue  NW.. 
Washington,  DC  20220. 

Internal  Revenue  Service 

OMB  Number.  154&-0383. 

Form  Number.  IRS  Form  6560. 

7>7ie  ofHeview.  Extnisien. 

Title:  Employer  Summary  of  Fonn  W-2 
Ma^ietic  Media  Wage  ibqiort 

Description:  lids  form  must  be  filed  by 
all  traRSBdtters  of  wage  iDformation 
who  file  on  magnetic  media.  Form 
6560  is  used  to  provide  balancing 
totals  to  insure  that  all  records  are 
processed. 

Respondents:  State  or  local  government. 
Farms,  Businesses  or  other  for-profit. 
Federal  ageacies  or  employees.  Non- 
profit institutions.  Small  businesses  or 
organizations. 

Estimated  Burden:  25,000  hours. 

OMB  Number.  1545-0745. 

Form  Number.  None. 

Type  of  Review:  Extension. 

Title:  LR-27-83  TEMP  REG— Floor 
Stocks  Credits  or  Refunds  fmd 
Consumer  Credits  or  Refunds  WiUi 
Respect  to  Certain  Tax-Repealed 
Articles;  Excise  Tax  on  Heavy  Trucks, 
and  LR-54-85  TEMP  REG-^xcise 
Tax  on  Heavy  Trucks,  Truck  Trailers 
and  Semitrailers,  and  Tractors; 
Reporting  and  Recordkeeping 
Requirements. 

Description:  LR-27-83  amends  the 
definition  of  first  retail  sale.  Under  the 
revised  rules,  a  sale  is  treated  as  a 
first  retail  sale  unless  the  purchaser 
(a)  is  not  in  the  business  cd  leasing 
and  intends  to  resell,  or  (b)  registers 


■  section  4222  and  ceitifies  that  it 
intends  to  resell  the  vehicle.  LR-64-66 
anieada  the  Ht»finiHniv  q|  g^gt  retail 
sate  to  correspond  to  sections  505  and 
506  of  Highway  Revenue  Act  of  1987. 

Respondents:  Businesses  or  other  for- 
profit. 

Bstiinated  Burden:  3,056,480  hours. 

Clearance  Officer  Ganidc  Shear,  (202) 
535-4297,  bitemal  Rereraie  Service, 
Room  5571, 1111  CtawtHneon  Avenue 
NW.,  Washington,  DC  2SZ24. 

OMB  Reviewer  Kfilo  Sonderitauf,  (202) 
395-6880,  Office  of  Manegement  and 
Bad^Set,  Roon  9206,  New  BxeeatfTe 
Office  Building,  Washington,  DC 
20503. 

Dale  A.  Moigan, 

Departmental  Reports  Management  Officer. 

[FK  Doc  88-12628  Filed  6-3-88;  8:46  am] 
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Public  Information  Collection 
Requirementt  Submitted  to  OMB  for 
Review 

Date:  May  31. 1968. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  coUec^on  reqDirement(8)  to 
OMB  for  review  and  clearance  under 
die  Paperwork  Reduction  Act  of  198a 
Pub.  L  96-511.  Copvn  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Biueau  Clearance 
C^cer  listed.  Comments  to  die  OMB 
reviewer  listed  and  to  the  Treasury 
Department  Clearance  Officer, 
Department  of  die  Treasury,  Room  2224, 
15th  and  Pennsylvania  Avenue  NW., 
Washington  DC  20220. 

U.S.  Customs  Service 

OMB  Number  1515-0041. 

Form  Number.  CF  6069B. 

Type  of  Review:  Extension. 

Title:  U.S.  Customs  Declaration. 

Description:  The  Customs  Form  6059B 
facilitates  the  clearance  of  persons 
and  their  goods  upon  arrival  m  the 
territory  of  the  U.S.  by  requiring  basic 
information  necessary  to  determine 
Customs  exception  status  and  if  any 
duties  or  taxes  are  due.  The  form  is 
used  for  the  enforcement  of  other 
Federal  agencies  laws  and    ' 
regulations. 

Respondents:  Individuals  or  households. 
Small  businesses  or  organizations. 

Estimated  Burden:  1,000,000  hours. 

OMB  Number  1515-0007. 
Form  Number.  CF  7508. 
Type  of  Review:  Reinstatement. 
Title:  Warehouse  Wididrawal 

Conditionally  Free  of  Duty  and  Permit. 
Description:  This  foira  is  an  application 

and  permit  to  withdraw  goods  from  a 


warehouse  without  paying  duties  and 
taxes.  The  form  also  covers  several 
types  of  withdrawals  from  a  Cnstoaw 
Bonded  Warehoose,  subject  to 
Customs  confrols. 

Respondents:  Busiaesses  or  odier  far- 
profit.  Small  businesses  or 
organizatfons. 

Estimated  Burden:  15,810  hours. 

Clearance  Officer  Jrfm  L  Poore  (202) 
566-2491*  U.S.  Customs  Service,  Room 
6426. 1301  Constibition  Avenue  NW.. 
Washingtaa.  DC  20226. 

OMB  Reviewer  Milo  Sunderhauf  (202) 
395-688a  Office  of  Management  and 
Budget,  Room  3208,  New  Executive 
Office  Building,  Washington,  DC 
20503. 

Dale  A.  Moisan. 

Departmental  Reports  Management  Officer 

(FR  Doc  8&-12828  Piled  6-3-88:  8:45  am] 
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Office  of  the  Secretary 

[SUppWfllMlt  to 

14-661 


Treasury  Notes,  Series  AB-1990 

Washiiigtaa.  May  28,  ig8a 

The  Secretary  announced  on  May  25, 
1988,  that  the  fattetest  rate  on  the  notes 
designated  Series  AB-19go,  described  m 
Department  Circular— Public  Debt 
Series— No.  14-88  dated  May  19,  lOSa 
will  be  8V^  percent.  Interest  on  the  notes 
will  be  payable  at  die  rate  of  8^  percent 
per  annum. 
Gerald  Mmphy, 
Fiscal  Assistant  Secretary. 
(FR  Doc  88-12661  Filed  6-3-66;  8:45  am] 


(8upplefnent  to  Dapt  Circ4  PuMte  Debt 
8eriea   Me  15-661 

Treasury  Notss.  Ssriss  L-1993 

Washington.  May  27, 1988. 

The  Secretary  announced  on  May  28, 
1988.  that  the  interest  rate  on  the  notes 
designated  Series  L-1993,  described  in 
Department  Qrculap— Public  Debt 
Series— No.  15-88  dated  May  19, 1988, 
will  be  8V4  percent.  Interest  on  the  notes 
will  be  payable  at  die  rate  of  8y4  percent 
per  annum. 
Gerald  Murphy, 
Pitoal  Assistant  Secretary. 
(FR  Doc  88-12682  Filed  6-3-88;  8:45  am] 
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IncQiM  TaxM;  1M9  Elwtrofllc  FWnfl 
Program;  Forms  1040, 1040A  and 
1040EZ  Ratums;  Brtofbig 

AOCNCV:  Internal  Revenue  Service. 
Treasury. 

action:  Notice  of  electronic  filing 
software /communications  industry 
briefing. 
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:  An  Electronic  Filing 
Software/Communications  industry 
Briefing  will  be  conducted  by  tfie 


'•;r.ri  ■■■■.:  ■■ 


Electronic  Filing  Systems  Profect  Office. 

Internal  Revenue  Service. 

DA-ras:  The  briefing  is  scheduled  for  July 

1. 1986,  beginning  at  8:30  a.m.  and 

continuing  until  3:30  p.m.  Notification  of 

attendance  is  requirmi  no  later  than  |une 

17. 1988. 

jmonail  The  briefing  will  be  held  in 

the  IRS  Main  Auditorium.  7400  Corridor. 

1111  Constitution  Ave..  NW.> 

Washington.  DC  20224. 

Registration:  To  register  for  the 
briefog  and  for  additional  information 
telephone  (202)  566-3328  (not  a  toll  free 
number). 


Electronic  Filing  software  and 
communications  will  be  discussed.  This 
session  is  an  information  session  for 
potential  participants  and  is  not 
intended  to  generate  iRFPs. 

Seating  caitadty  is  limited:  Attendees 
«vill  be  accommodated  on  a  first-come, 
first-served  basis;  no  more  than  two 
representatives  from  the  same  company. 
Rldiani  Monn. 

Pmject  Officer,  Electronic  Filing  Systems. 
(FR  Doc.  88-12883  Filed  6-3-88;  8:45  am) 
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Sunshine  Act  Meetings 


Federal  Register 
Vol.  53,  No.  108 
Monday,  June  6.  1888 


This  awliOR  of  tia  FEQERAL  REGtSTB) 
coirtaina  nolicas  of  mMttnat  t^^^tMk 
under  the  "Government  in  the  Sunshine 
Act"  (Pub.  L  94-409)  5  U.S.C.  552b(eK3). 


Regulator  Meeting 
tamumt:  Ho^ce  w  hereby  given, 
pursuant  to  llie  Government  in  the 
Sunshine  Act  (5  U.S.C.  552b(eM3)).  of  the 
forthcoming  r^ular  meeting  of  the  Farm 
Credit  Administration  Board  (Board). 
The  rtgalar  mattiaf  (rf  the  BoMd  is 
scheduled  for  June  7, 1988. 

DATE  AND  fwe  Tlie  neetmg  is 

scheduled  to  be  held  at  the  offices  of  the 

Farm  Credit  AdmrnistratioB  hi  McLean. 

Viiginia.  on  June  7, 190B,  from  irtm  a.m. 

until  such  time  as  the  Board  may 

conclude  its  business. 

FON  FunrrHBi  mrmmation  contact 

David  A.  Hill,  Secretary  to  theFlnmi 

Credit  Administration  Board.  1501  Farm 

Credit  Drive.  McLesn.  VirgiRia  22102- 

5060^  pOS)  889-1008. 

aooNBSar  ram  utKnt  Asininistraliun. 

1501  Farm  Credit  Drive.  McLean. 

Virginia  22MIS&-50B01 

SQPPUMIBIT MiV  MPVMUSTlAii^  pu -a.  _# 

this  meeting  of  the  Board  will  be  open  to 
the  public  (limited  space  availsUe),  and 
parts  of  the  meeting  will  be  closed  to  the 
public.  The  matters  to  be  considered  at 
themeatiagi 


OpenSessioa 

1.  Final  Rule  on  Simultaneous  Service,  12  CFR 

612.2150 

2.  Proposed  Changes  to  Farm  Credit  System 

Retirement  Plans 

•  Springfield  District 

•  Texas  Oiatrict 

•  Form  Chedn  Corporatfon  of  America 

3.  Proposed  Pkm  CtaAt  Sjnfen  DMrict 

SpwiefM^nur  iiilPiogww 

•  Baltimore  District 

•  Texas  District 

•  Springfield  District 

4.  VnpoBtd  Cftanges  on  Pbrm  Credit  System 

■AswiCi  SMvefeiice  nane 

•  St.  Pfeat  UaWct 


•  Louisvi&e  DiatficI 

•  Central  Bank  for  Cooperatives 

5.  FCA  Policy  on  Prior  Approvals  Concerning 

Farm  Cndit  Systeaa  Hubmb  Reaovrcca 
Management 

6.  Mergers  of  the  Farm  Credit  ^ten  Federal 

Land  Banks  and  Federal  Intermediate 
Credit  BaiAs 

vJoaou  SaesioD 

7.  Examination  and  Qiforcement  Matters. 
Dated:  June  1. 1988. 

David  A.  Hill, 

Secretary,  Farm  Credit  Adminiatration  Board. 

(FR  Doc.  86-12807  Filed  6-2r^  9:24  am] 

■MJJNO  OOOC  t70S-01-« 


CORPORATION^ 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  2:38  pjn.  on  Tuesday,  May  31. 1068. 
the  Board  of  Director!  of  ^  Fedaia) 
Deposit  Insurance  Corporation  met  in 
closed  sessian  to  connder  tiw  following 
matters: 

Personnel  matters. 

Mattsis  luting  to  the  poasibfe  doaing  of 
certaiB  iBSMied  banks. 

Discussion  of  certain  procedures  for 
handling  bank  failures. 

Matters  relating  to  an  assistance  agreement 
pursuant  to  section  13(c)  of  the  Federal 
Deposit  Insonace  Ad. 

Re^wst  lor  fiaancial  asaisteuce  pwauant 
to  sectioD  t3(c)  of  the  Federal  Deposit 
Insurance  Act. 

In  calling  the  meeting,  the  Board 
deterariaed.  on  aiotlaa  td  Directw  C  C 
Hape.  )r.  (Appointive),  seconded  by 
Director  Robert  L.  Qarke  (CosoptroUer 
of  the  Catrency).  concurred  in  by 
Chairman  L  WUUam  Seidman,  that 
Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  public;  that  no 
earlier  notice  of  the  aieethig  was 
practicable;  that  the  publie  Merest  did 


'  Session  closed  to  (tie  paWto    exempt  pursuant 
to  S  U.S.C  S52l)(c)  (4).  l»\  and  (9). 


not  re<}aire  Gonsideratran  of  the  matters 
in  a  meeting  open  to  ptibKc  observation; 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(2),  (c)(4), 
(c)(6j.  (c)(8).  (cX9)(AMii),  and  {c){9)(B)  of 
the  "Government  in  the  Sunshine  Act" 
(5  U.&C  552  (c)i2).  (CK4).  (c)(6).  (cM8). 
(c)(^A)(ii).aBd  (c)(9)(B)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550  ITlh  Street.  NW.,  Washington.  DC. 

Dated:  June  1. 1988. 
Federal  Deposit  Insurance  Corporation. 
Rober  E.  Fekhnan. 
Deputy  Executive  Secretary. 
[FR  Doc.  88-12715  Filed  6-1-68;  9m  am) 

■lUMO  CQOC  •714-Ot-M 

UNRED  STATES  MSnTUTK  OF  PEACE 

TIME  AND  date:  9:00  a.m.-5K)0  p.m.,  . 
Thursday,  and  Friday,  June  16,  and  17. 
198a 

PLACc  American  Chemical  Society.  1155 
Sixteendi  Street,  NVf.,  Washmgton.  DC 
20036. 

STATUS:  Open  (portions  may  be  closed 
pursuant  to  subsection  (c)  of  section 
552(b)  of  title  5,  United  States  Code,  as 
provided  in  subsection  1706(h)(3]  of  the 
United  States  Institute  of  Peece  Act 
Pub.  L  98-525). 

AGENDA  (TENTATIVE):  Meeting  of  the 
Board  of  IKrectors  convened. 
Chairman's  Report.  Rvsidenf  s  Report. 
Committee  Reports.  Consideration  of  the 
minutes  vi  tfie  twenty-third  meeting. 
Consideration  qf  grant  application 
matters. 

contact:  Mrs.  Olympia  Diniak. 
Telephone:  (208)  4S7-17«>. 

Dated:  June  1, 198& 
Samuel  W.  Le«ris. 

President,  United  States  Institute  ofPeaet. 
[FR  Doc.  88-12717  Filed  6-2-88;  10:28  am) 
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Corrections 


FMartl  Ksgbter 

Vol.  53.  No.  lOe 
Monday,  fune  6,  1968 


The  section  of  the  FEDERAL  REGISTER 
contains  editDriaJ  corrections  o*  previousiy 
published  Presidential,  Rule.  Proposed 
Rule,  and  Notice  documents  and  volumes 
of  the  Code  of  Federal  Regulations. 
These  corrections  are  prepared  by  the 
Office  of  the  Federal  Regislar.  Agerwy 
prepared  corrections  are  issued  as  ligned 
documents  and  appear  In  ttw  appropriate 
documerrt  categories  elsewhere  in  the 
issue. 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPwt62 

[FRL  S37»4] 

Slfj  toiplwric  Ozone  Protection^ 
ApportkMMMnt  of  Boooww 
consumpoon  ww  proouciion  ragfiu 

Correction 

In  proposed  rule  document  88-11710 
begioning  on  page  18800  in  the  iwue  of 
Tuesday,  May  24. 1988,  make  the 
following  correction: 

On  page  18800,  in  the  second  coltmui, 
in  the  first  complete  paragraph,  in  the 
last  line,  "June  23. 1988"  should  read 
"July  7. 1988". 


OEPAnrrMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Fbod  and  Drug  Administnrtion 

[Docket  Ha  ME-01041 

unonranmon  oi  nogmnory  nv¥ivw 
Fonoa  fof  raipoooB  or  rowiii 


Correction 

In  notice  document  88-10481  beginning 
on  page  16788  in  the  iisue  of 
Wednesday,  May  11, 1988.  make  the 
following  corrections: 

1.  On  page  16786.  in  the  second 
cohimn.  under  mtfnjBmmtTMt* 
MPOMMTKM,  in  the  seventh  hne, 
"project"  should  read  "product". 

2.  On  page  16787,  in  the  first  column, 
in  the  tfakd  complete  paragraph,  hi  the 
eighth  line,  "is"  should  read  "its". 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  88M-0106) 

Madtronk;,  Ine;  Praroarkt  Approval  of 
ttw  Madlronic*  Prima™  Coronary 
Balloon  Dilatation  Cathatar 

Correction 

In  notice  document  88-10485  beginning 
on  page  16789  in  the  issue  of 
Wednesday,  May  11, 1988,  make  the 
following  correction: 

On  page  16789,  in  the  third  column,  in 
the  fourth  line  from  the  bottom,  after 
"petition"  insert  "supporting". 

■NJJNa  OOOf  IfVMVO 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[DockM  No.  88M-01141 

MauuuiNU,  mc^  nvmanwi  Appnwaiof 
Ilia  Modlfonic*  GynchroMatf^  InfUaion 
Systam 

Correction 

In  notice  document  88-10648 
appearing  on  page  16788  in  the  issue  of 
Wednesday.  May  11. 1968,  make  the 
following  corrections: 

1.  On  page  10788,  the  heading  is 
corrected  to  read  as  set  forth  abova. 

2.  In  the  first  column,  under  tUMMIIv. 
the  seventh  line  should  read 
"Medtronic^  SynchroMed™  Infusion 
System". 


"the"  insert  "Fluoro-Cep*  Estrogen. 
After  reviewing  the  recommendation  of 
the". 

2.  On  page  16780,  in  the  first  column, 
in  the  third  complete  paragraph,  in  the 
third  line.  "CDRF"  should  read  "CDRH". 

3.  On  the  same  page,  in  the  second 
column,  in  the  first  complete  paragraph, 
in  the  third  line.  "909"  should  read  "90". 

iftUNS  600f  ia»«i4> 


DEPARTMENT  OF  THE  INTERIOR 

Buraau  Of  Land  Managamant 

[WY-a304»-42aO-11:  WVW  28577,  WYW 
0Sa3a0.WVW  094183] 

Propoaad  Continuation  of  Foraat 
Sarvioa  WHhdrvMla;  Wyoming 

Correction 

In  notice  document  88-10671 
appearing  on  page  17117  in  the  issue  of 
Friday,  May  13, 1988.  make  the  following 
correction: 

In  the  second  column,  under    Z.^^- 
MMMARV,  in  the  sixth  line,  "in*' sh^M^ 
read  "to". 

OOOCIMMI-O 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  AdmMatration 

[Docket  NaiSai-OOai] 

Zaua  Sclantlflc,  Inc^  Pramarfcat 
Approval  of  Fhwro-Cap*  Eslrogan 

Correction 

In  notice  document  88-10484  beginning 
on  page  16788  in  the  issue  of 
Wednesday,  May  11, 1968,  make  the 
following  corrections: 

1.  On  page  16788,  in  the  third  cotimm, 
under  luawMllv,  in  the  sixth  line,  after 


DEPARTMENT  OF  THE  TREASURY 

Intamal  Rovanua  Sarvioa 

26CFRPart1 

[TJ>.I2041 

Ineoma  Taxaa;  Safa^wvan  Interest 
Rates  and  Rental  CtMcgaa  for 
Commonly  Controfled  Taxpeyera 

Correction 

In  rule  document  88-11393  begiiming 
on  page  18276.  in  the  issue  of  Monday. 
May  23. 1988.  make  the  following 
correction: 

f  1.482-2   (Correctadl 

On  page  18278.  in  the  third  column,  in 
1 1.482-2(a)(l)(iiiME)(d).  Example  [l)M 
the  eighth  line.  "PTs"  should  read  "X's". 

■MJUMboOK  1SSS«1« 


DEPARTMENT  OF  THE  TREASURY 
hmemal  Revenue  Service 
26CFRPart1 

[Ln-ioa-s6] 

Cooperative  HouAig  Corporations; 
Proposed  Rulemaking 

Correction 

In  proposed  rule  document  88-11970 
beginning  on  page  19312  in  the  issue  of 
Friday.  May  27, 1988.  make  the  following 
correction: 

9 1.218-1    [CorrMtad] 

On  page  19313,  in  the  third  column,  in 
§  1.216-l(d)(3).  Example  (3J,  in  the  16th 
line,  before  "fair"  insert  "total". 

BILUNa  CODE  1S0S-014 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Parti 
[illTL-52-86] 

Income  Taxea;  Information  Reporting 
and  Backup  ¥nttihoiding 

Correction 

In  proposed  rule  document  86-4140 
beginning  on  page  5991  in  the  issue  of 
Monday,  February  29, 1988.  make  the 
following  correction: 

S  1.6040-5    [Correctwl] 

On  page  6007,  in  the  third  column,  hi 
S  l.8049-5(j)(l){ii).  in  the  fifth  line. 


"payer"  should  read  "payee"  and  "in" 
should  read'ls". 

MUJNOOOOC  IMMIH) 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 
[Delegation  Order  Na  11] 

Delegation  of  Auttiority,  DIviaion 
Chiefs 

Correction 

In  notice  document  88-10520 
appearing  on  page  16835  in  the  issue  of 
Wednesday.  May  11, 1988,  make  the 
following  correction: 

In  the  third  column,  in  the  15th  line, 
"frivol"  should  read  "frivolous". 

MLUNOCOOE  1S0»«1« 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart81 
[AO-Fm.-337»-6) 

State  ImpleiiMntation  Plans; 
Attakwnant  Status  Daslgnationa; 
Propoaad  Rulamaking  and  Policy 

AOENCV:  Environmental  Protection 
Agency  (EPA). 

action:  Proposed  rulemaking; 
alternative  policy  proposals. 


r.  The  EPA.  as  directed  by  the 
Mitchell-Conte  Amendment  of 
December  22, 1987  (contained  in  the 
Budget  Reconciliation  Act  of  1967,  Pub. 
L  100-202),  is  proposing  to  designate  as 
nonattainment  under  the  Clean  Air  Act 
(CAA)  those  areas  throughout  the  nation 
that  have  not  attained  the  National 
Ambient  Air  Quality  Standard  (NAAQS) 
for  either  ozone  or  carbon  monoxide 
(CO).  EPA  proposes  to  designate  as 
nonattainment  those  areas  currently 
codified  as  attainment  or  unclassified, 
and  to  renew  the  designations  for  areas 
currently  codified  as  nonattainment. 
This  notice  thus  proposes  rulemaking  to 
create  a  list  of  nonattainment 
designations  pursuant  to  the  Mitchell- 
Conte  Amendment.  This  list  will  be  set 
forth  either  as  a  supplement  or  as  a 
modification  to  40  CFR  Part  81,  Subpart 
C  (1987),  which  contains  designations 
pursuant  to  the  Clean  Air  Act 
Amendments  of  1977. 

EPA  employed  the  most  Decently 
available  air  qulily  data  as  the  baaia 
for  today's  proposed  action.  For  ozone, 
EPA  used  air  quality  data  for  calendar 
years  1985. 1986  and  1987;  for  CO,  data 
for  calendar  years  1986  and  1987.  In  both 
instaaoet.  EPA  faas  foHawad  the 
methodologies  prescribed  in  40  CFR  Part 
50  (1987)  in  making  ftese  determinations 
as  to  air  quality  WvUtians. 

In  this  notice.  EPA  also  discusses 
three  alternative  intepretations  of  the 
Mitchell-Conte  Amendment.  The  first 
interpretation  would  leave  undisturbed 
EPA's  current  practice  under  which  the 
states,  pursuant  to  section  107  of  the 
Clean  Air  Act,  have  the  authority  to 
designate  areas  as  nonattainment  for 
purposes  of  the  planning  and 
implementation  requirements  imposed 
by  Part  D  of  the  Clean  Air  Act  Under 
this  interpretation,  EPA  would  issue  a 
list  of  which  areas  throughout  the 
country  have  not  attained  the  National 
Ambient  Air  Quality  Standards  for 
either  ozone  or  CO. 

Under  a  second  interpretation  of  the 
amendment,  EPA  not  only  woidd 
determine  which  areas  have  failed  to 
attain  the  ozone  and  CO  NAAQS.  but 


also  would  designate  those  areas  as 
nonattahnneiftxmder  section  I07«f  #ie 
Aim.  iienfcytilMBiing  the  Part  D 
planning  and  implementation 
requirements.  These  regulatory 
consequences  would  apply  both  to  areas 
currently  designated  as  nonattaiaBent 
and  to  those  areas  that  EPA  woiid 
newly  designate  as  nonattainmoA. 
Adopting  this  interpretation  woaU 
involve  a  new  initiative  as  explafawd 
below. 

The  third  interpretation  of  the 
amendment  is  identical  to  the  second 
one,  except  that  an  EPA  nonattaiameat 
designation  would  attach  Part  D 
regulatory  consequences  only  to  llmee 
areas  newly  designated  as 
nonattainment.  As  is  the  case  wtth  dK 
second  interpretation,  this  waddalso 
involve  a  new  initiative. 

EPA  solicits  comments  aa  both 
portions  of  this  notice:  the  proposed 
rulemaking  establishing  naaattai 


designations  pursuant  to  theMAchell- 
Conte  Amendment;  and  the  discHMien 
of  possible  regulatory  consequeaees  for 
such  nonattainment  designationa.  £PA 
intends  to  promulgate  the  nonattiriHaaBt 
designations,  and  to  issue  its  final  pdfiqr 
«n  these  matters,  «nly  after  respanding 
to  pubUc  comment  That  final  pobcy  mnil 
be  an  advance  nadce  of  how  EPA 
intends,  in  subsequent  rulemakiags  on 
State  Implementation  Plan  (SIP) 
submittals,  to  judge  the  adequacy  of 
states' efforts  to  j^lan  for  attainnant  of 
the  oaone  aad  CX>  NAAQS. 

The  EPA  brieves  that  each  of  tfae 
three  iiAeiyivtalians  has  federaBam 
iai|>IioalianB  as  described  in  Exeaitivs 
Order  12812.  To  understand  the 
significance  of  the  federalism 
impHcBtions  on  dte  various  roles  «f 
local,  state  and  federal  govemmeata  in 
air  quality  meaagement  and  in 
|MB-ticttkr  to  the  Jditchell-Conte 
Amendment  EPA  apecifically  salidta 
coimBats  en  ledoy's  notice. 
DATM:  Hie  BPA  will  consider  coBBBenta 
received  by  August  5, 1988. 
AOORESSCS:  Docket  A-68-17  coateininf 
material  relevant  to  this  action  is 
located  at:  Central  Docket  Sectiaa. 
South  Conference  Center,  Room4.U.S. 
EPA.  401  M  Street  SW.,  Washingtea.  DC 
20460. 

Interested  persons  may  inspedl  the 
docket  between  8:00  am  and  4:00  pn  en 
weekdays.  The  EPA  may  charge  a 
reasonable  fee  for  copying. 

All  written  comments  should  be 
submitted  (in  duplicate  if  possilAs]  to: 
Central  Docket  Section,  Docket  i 
U.S.  EPA.  401  M  Street  SW.. 
Washington.  DC  20480. 
row  Rjnrmii  mfommtion  i 
Brock  Nicholson.  Office  of  Air  I 


naaning  and  Standards  (MD-15), 
Beaearch  Triangle  Park,  North  Carolbia 
27711.  (919)  541-5517  or  (FTS)  629-5517. 

Questions  or  comments  regarding 
stale-specific  designations  should  be 
adiressed  to  the  appropriate  EPA 
Regional  Office  as  listed  below: 

)ehn  Hanish.  Chief.  Air  Branch,  EPA. 
•sfion  I,  JFK  Federal  Bldg.  Boston  MA. 
dOBB^^ennecticut  Maine, 
Jtesaadiusetts,  New  Hampshire,  Rhode 
lahnd.  Vermont)  (617)  565-3245. 

William  Baker.  Chief,  Air  Branch, 
Em.  Region  II,  26  Federal  Plaza,  New 
Yari(,  NY,  1007  (New  Yoric  New  Jersey, 
Poerto  Rico,  Virgin  Islands)  (212)  264- 
2517. 

feaaie  Baskerville,  Chief,  Air  Branch, 
flPA.  Region  III.  Curtis  Bldg,  Sixth  and 
Walnut  Streets,  Philadelphia.  PA  19106 
^lalaware,  Maryland,  Pennsylvania. 
Vkfinia.  West  Virginia,  District  of 
Oelumbia)  (215)  597-9075 

Bruce  Miller.  Chief.  Air  Branch,  EPA   . 
legion  IV,  345  Courtland  St.  NE. 
Adanta,  GA.  30308  (Alabama.  Georgia, 
Fladda,  Kentucky,  Mississippi.  NorUi 
CaiDlina,  Tennessee,  South  Carolina) 
(«4)  347-2864. 

Steve  Rothblath,  Chief,  Air  Branch. 
BPA  Regional  V.  230  South  Dearborn  St 
CUcago,  IL,  60604  (Indiana.  Illinois. 
Ilfichigan.  Minnesota.  Ohio.  Wisconsin) 
(312)  353-2211. 

Gerald  Fontinot  Chief.  Air  Branch. 
EPA  Region  VL 1445  Ross  Avenue, 

,  TX  75270  (Arkansas,  Louisiana, 
a.  New  Mexico.  Texas)  (214) 
655-7201. 

Carl  Walter,  Chief.  Air  Branch,  EPA 
Aagion  VII.  1735  Baltimore  St  Kansas 
Q^,  MO,  64108  (Nebraska,  Iowa. 
Kmsas.  Missouri)  (913)  236-2893. 

Doug  Skie.  Chief.  Air  Branch,  EPA 
Rflgion  Vm.  1860  Lincob  St  Denver,  CO 
nS95  (Colorado,  Montana,  North 
XMcota,  South  Dakota,  Utah.  Wyoming) 
{an)  293-1751. 

Dave  Calkins.  Chief,  Air  Branch,  EPA 
fiegion  IX.  215  Fremont  St.  San 
Fiancisco.  CA.  94105  (Arizona. 
Gafifomia,  Hawaii,  Nevada,  American 
Samoa,  Northern  Mariana  Islands)  (415) 
P"!  BOM 

Ceevge  Abel,  Chief,  Air  Branch,  EPA 
RflSion  X.  1200  Sixth  Ave.  Seattle,  WA 
BBXn  (Alaska,  Idaho,  Oregon, 
Washington)  (206)  442-1275. 
«aPPLEMCNTAIIV  INFOIMATION: 

LSackground 

A  1978  Air  Quality  Designations 

The  1970  Amendments  to  the  Clean 
Mr  Adtdlrected  EPA  to  establish 
j]iiBUuy.and  secondary  National 
AadrtaatAir  Quality  Standards 
'fHAMQjS)  to  protect  the  pubhc  health 


and  die  pubUc  «relfore(  idqMiettveiy; 
Under  tbteae  amendmenta,  the  states 
were  directed  to  develop  and  adopt 
State  Implementation  Hana  (SIPs)  to 
attain  and  maintain  the  NAAQS. 

fai  1971,  EPA  promulgated  NAAQS  for 
sulfur  oxides,  particulate  matter,  carbon 
monoxide,  oione  (originally  called 
photochemical  oxidants)  and  nitrogen 
dioxide.  States  were  required,  pursuant 
to  CAA  S  110(a).  to  develop  and  adopt 
SiPs  diat  would  attain  the  NAAQS  in 
most  areas  in  1975,  with  some 
extensions,  pursuant  to  CAA  section 
110(e)^  until  1977.  Many  of  tiiesi  SPs 
were  inadequate  to  attain  dte  NAAQS; 
by  1976  EPA  had  begun  issuing 
numerous  "calls."  under  CAA  Section 
ll0(aK2)(H).  tax  states  to  revise  their 
SIPs  to  provide  for  attainment 

Section  107(d)  of  die  Oean  Air  Act 
(CAA)  Amendments  of  1977  required 
that  each  State  identify  all  areas  within 
their  boundaries  tiiat  had  not  attained 
the  national  ambient  air  quality 
standards  (NAAQ6)  by  August  7. 1977. 
The  States  were  directed  to  submit  a  list 
of  these  areas  to  EPA  by  December  7. 
1977.  The  EPA  was  required  to 
promulgate  these  lists  within  60  days 
with  such  modifications  as  EPA  deemed 
necessary  and  after  giving  this  States 
notice  and  opportunity  to  comment 

The  EPA  promulgated  dibst  of  these 
designations  in  43  PR  MQ2  (Kfal^  3, 
1978).  Part  D  of  die  Clean  Air  Act 
required  that  those  areas  designated  as 
nonattainment  in  1978  submit  SIP 
revisions  by  January  1, 1979  tiiat 
demonstrated  attainment  of  die  NAAQS 
by  December  31. 1982.  *  EPA  could 
approve  a  state's  application  for  an 
extension  of  the  attainment  deadline 
until  December  31. 1987,  upon  a  proper 
demonstration  that  attaiimient  pf  the 
NAAQS  was  not  possible  by  the 
December  1982  deadline,  despite  the  use 
of  all  reasonably  available  measures. 

B,  Part  D's  Planning  and  Sanctions 
Provisions 

Each  SIP  revision  due  in  1979  was  to 
provide  for  the  implementation  of 
reasonably  available  control  meaaurea 
(RACM)  and  for  "reasonable  further 
progress"  (RFP)  is  defined  aa  nmual 
incremental  reductions  in  einisslons 
sufficient  to  provide  for  attainment  by 
the  applicable  deadline,  including  such 
redactions  as  may  be  obtained  through 
the  adoption  of  "reasonably  available 
control  technology  (RACT)." 


'  Tlw  wqulwineiitt  tor  thto  gg  rwMon  aw 
ooBiaiDMl  in  Iba  AdminiatiaMr's  BMhw  of  Pabraary 
M.  ISTB.  mimu  tXtafla  for  llw  AiipRwd  oflSTB 
8V  RvvMam."  publtehwl  St  4S  FR  nSTS  (May  la, 
IflTS). 


'  Badi  each  8V  rei^siOB  was  also  to 
inolade  a  permit  program  for  the 
preconstruction  review  of  major  new 
sources  of  the  relevant  poUutanU.  As 
outlined  by  CAA  aection  173,  this 
program  would  allow  construction,  even 
before  attainment  occurs,  upon 
determinations  that  (1)  the  source  would 
have  state-of-the-art  onissions  controls; 
(2)  its  emissions  would  be  offset  by 
greater  than  one-for-one  reductions 
elsewhere  or  would  be  accounted  for  in 
an  approved  attainment  demonstration 
for  the  area  where  the  source  proposed 
to  locate;  (3)  die  applicant's  other 
sources  in  the  state  are  in  compliuice 
wHh  die  SIP;  and  (4)  die  State  is 
carrying  out  die  SIP.  In  die  case  of  die 
areas  with  an  attainment  deadline  of 
December  31. 1987  ("extension"  areas), 
each  revision  due  in  1979  had  to  identify 
any  measures  beyonnd  RACM  that 
would  be  necessary  to  assure  timely 
attainment  and  had  to  contain 
commitments  to  adopt  a  vehicle 
inspection  and  maintenance  (I/M) 
program.  In  addition,  each  state  with  an 
extension  area  was  to  submit  a 
supplemental  revision  before  July  1, 
1982.  containing  those  additional 
measures  necessary  to  assure 
attainment  by  December  31. 1967. 

As  part  of  the  1977  Amendments, 
section  110(a)(2)(I)  required  efch  SIP  to 
ccHltain  a  construction  ban  that  would 
operate  against  major  new  sources  and 
major  modifications  of  existing  sources 
of  the  relevant  pollutants  in  each 
nonattainment  area  after  June  30. 1979, 
"unless,  as  of  die  time  of  application  for 
a  permit  for  such  construction  *  *  *, 
such  plan  meets  the  requirements  of  Part 
D*  *  *."  As  fiirther  incentive  for  timely 
submission  of  Part  D.  SIP  revisions, 
Congress  added  CAA  sections  176(a) 
and  316(b).  Section  176(a)  bars  die  U.S. 
Department  of  Transportation  fiom 
funding  many  highway  projects,  and 
bars  EPA  from  making  air  quality 
planning  grants,  in  any  ozone  or  CO 
nonattainment  area  where  EPA 
determines  that  the  state  has  failed  to 
make  reasonable  efforts  to  submit 
approvable  SIP  revisions  for  the  area  in 
accordance  with  Part  D.  Section  316(b) 
authorizes  EPA  to  withhold  certain 
granta  for  sewage  treatment 
construction  where  an  area  has  failed, 
among  other  tilings,  to  submit  an 
adequate  Part  D  SIP  for  the  area. 

In  the  Clean  Air  Act  Amendments  of 
1977.  Congress  also  established  three 
sanctions  for  failures  to  implement  a 
SIP.  nrst  Congress  audiorized  BPA'a 
discretionary  withholding  of  air  quality 
planning  grants  and  sewage  treatment 
grants  for  any  area  where  tha  state  is 
not  implementing  the  applicable  SIP.  See 


CAA  sections  176(b)  and  316(b).  Beyond 
these  sanctions.  CAA  section  173(4) 
operates,  in  effect  as  a  ban  on  the 
construction  of  major  new  sources  and 
major  modifications  of  existing  sources 
in  die  event  that  a  state  is  not  "carrying 
out"  its  approved  Part  D  SIP. 

C.  EPA '» 1983  Policy  for  Newly 
Designated  Nonattainment  Areas 

The  Clean  Air  Act  does  not  establish 
any  express  deadlines  for  submittal  of 
SIP  revisions  in  those  areas  that  are 
designated  nonattainment  after  1978. 
and  thus  does  not  fully  prescribe  EPA's 
treatment  of  diose  areas'  planning  and 
implementation  failures. 

In  48  FR  50686  and  50605-6  (Nov.  2. 
1983)  (The  '^983  Sanctions  PoKcy"), 
EPA  determined  that  newly  designated 
nonattainment  areas  should  meet  the 
CAA's  Part  D  planning  and 
implementation  requirements.  Under 
that  policy,  newly  designated 
nonattainment  areas  must  adopt  and 
submit  SIP  revisions  whose  provisions 
satisfy  the  criteria  of  CAA  sections 
110(a)  and  172.  Moreover,  these  areas 
would  be  subject  to  a  construction  ban 
and  funding  restrictions  under  the  same 
circumstances  that  would  trigger  those 
sanctions  for  areas  designated 
nonattainment  in  1978:  e.g..  EPA's 
determination  of  failure  to  submit  an 
approvable  plan,  or  to  implement  a  plan 
upon  approval. 

In  this  1983  Sanctions  Policy,  EPA 
acknowledged  that  it  would  be 
impossible  for  those  areas  which  are 
designated  as  nonattainment  long  after 
1978  to  meet  the  statutory  deadlines  for 
submittal  and  implementation  of  Part  D 
SIP  revisions.  EPA  concluded  that 
Congress  intended  for  such  areas  to 
have  a  reasonable  time  to  submit  SIP 
revisions  and  implement  them. 
Accordingly,  having  calculated  the  time 
periods  between  the  statutory  deadlines 
for  areas  designated  in  1978,  EPA 
required  newly  designated 
nonattainment  areas  to  follow 
approximately  the  same  time  periods, 
commencing  whenever  redesignation 
occurred,  in  submittal  and 
implementation  of  Part  D  SIPs.  Id. 

Under  EPA's  longstanding 
interpretation  of  the  Clean  Air  Act  an 
unconditional  approval  of  a  Part  D  SIP 
revision  for  an  area  designated 
nonattainment  either  in  1978,  or 
subsequentiy,  satisfies  the  Part  D 
planning  requirements  for  that  area. 
Such  approval  also  exempts  that  area 
from  associated  sanctions  for  planning 
failures,  specifically  the  bans  on 
construction  of  major  new  and  modified 
sources  pursuant  to  CAA  section 
110(a)(2)(I),  and  on  federal  funding  of 


/  Vti.  5S,  No.  IW  fUoiMmp,  f6^  «:  1^  f  ttPopMed  Mtes 


bislMMiy  ooastMotiaa  pwiiitiit  toCAA 
section  176(a}.  Far  «a«i^plMMtiM  aflUb 
policy.  See  4ft  FR  £fl88S-«M01  (N«w.  8. 
1983);  52  FR  45044. 4a(M»-«S0S2  (Nov.  SI 
1987).)* 

D.  fin4 '«  Designatkm  Practice  Parsttaitt 
to  Bethlehem  Steef 

The  detipiaHoa  prooem  embodied  in 
CAA  ssdtai'nTfd)  reqtwed  each  itate 
to  submit  a  Ust  of  aneas  xilassifiad 
according  to  attainment  atatua  ior  «ach 
NAAQS.  Tbat  section  in  turn  oUigad 
EPA  to  promulgate  fhoae  designations 
within  sixty  days  of  leceipt  of  the  date'a 
list  of  recommendations.  It  authorised 
EPA  to  moifify  the  state's  submittal 
after  giving  the  state  notice  and  an 
opportunity  to  commeoL  It  &rfher 
authorized  a  state  to  review,  and  as 
appropriate  revise  and  resiA>mit.  its  list 
of  recommended  attainment 
designations.  EPA  inltislly  took  (he 
position  that  it  could  fno<^y  an  area'a 
promulgated  designation  at  any  time 
when  warranted  by  evidence  of 
nonattahnuent,  ndt  oidy  upon  review  pf 
the  state's  tni^nid  recammendaflons. 
"Hie  Agency  TeKed  iipon  its  anthoiity  to 
moony  dtsigiiatioos  mder  CAA  section 
ISTf^fZ)  and  CAA  aetitian  17t(2).  The 
lattei  aecHan,  in  Ifae  nDeniuliuua  of 
Part  D,  provides  Ifluady  that  a 
"nonattaininent  area^'indndefsf  an 
area  oeaigRaten  nonatisinment  uiiuer 
CAA  aecnm  xV^iJ^  ne  vera  include 
suggests  that  EPA's  redeslgnaticn 
authority  awws  i^  urfj  areas  fat 
which  the  atate  ham  toyested  a     { 
nonattninaiawt  ^aaignsflauyarauaiH  to 
CAA  aaisiian  ItTfd),  b«  aSsa  anea  far 
iinhkh  tha  alsii  Iwa— iTBHueOteJauch  a 
des^ntiaB.  Aait  ITadrfimfiea  «f 
"nonattaiuiuaM  awaT  fc  au^anUiuu 
%vith  CAA«adttaa  S0rM.flv«>HM9AH 
choice  of  Hw  awoal^t  la  iAjULt  to 
the  Part  D  waaiiii—  will  Ji  aauli  to 


in  ■uMi  1*11111  nuviw.Bm.'mrM 

1303  (igui.  tka  UJ.  OMrt  of  Aivada 
for  the  Seventh  Gtaeaitteld  Aril  VIA 
may  not  mailify  'daaipaalioBB,  iMdsr 
either  CAA  sectiaa  M7(4  ar  tn(2), 


EPA  oMiMvcrvtMwd'ilriBpiiillBSrv  AvM^ 

p«niuMibl»fMittii(  •(  tmClmm  Mr  H».m 

■  lllllllllllll  lllllMI^  IIP  I 

In  48  KB  «7a  fTab.  S.  MBQ.'EPA  poipoMd  ts 
diaappro**  miamSffB  Ihtfl  it  had^trevioMly 
■PPM^^v^  VMtlMrf  ■vt^pivaMcid'SfMnnMiittiy 
December  31.SBBS.  bifllfcril^M-Hitasalafai 

raqneeti.  puMHMt  tt»  CAA  «mHm  llllMm.lK  ■> 
•xtensioa  «f  Mm  ttaimomt^mdiia»mO»Bmibmt 
31. 1987.  EM  flieceiqr  piopoeed  to  ivimpaaeFut 
D-»  abHartii^tlnw  — 1.  iBW»i 
nnuteBliMi  i 
that --ib)Mi^4 

prapoeal.  a  m.  soaaa.  JsasadNo*.  iw  198)).  BRA 

rtatod  that  ll'''iiow  agran  that  the  better 
unHiiPetaaMy^  the  AnX.**  Mb  tft  86B80.  tatliat^ntD 
obligatiofi»«H«MlNi«ad%lBRK'«ii 
approval  «f  a  OaM  BAV.  ' 


foUaavii«Bni'» 
initial' 


mi 

decision's  vriUdl4t,9RAlna,  an  a  flMltar 

•r praotica.  amiiVniifl fa «w tminim 

of  Bethleima^tmtim  al  aintoa.  not  ^ 

those  in  tinSaaaalliGkciilfDIfaMia. 

Indiana,  aad  ltflaoBMlB|..Sia;  njf.,  poft- 

1987  poUcr  prapoaal «  nt 

(Nov.  24. 1M7).  AmtnJiu^.  aMaM  a 

raquaat  irooi  tlia 

which  was 

attainment  or  iindaaelflabk  awatincW 

be  redeaignatari  aa  naaaMntaHiaMI, 

regardteaa  itf  tha  auMnaea  «ff  vfaMon  of 

the  NAAQS.  in  tnu  Aaaart  JbaJpnillOH 

sul^aot  to  ftBt  0*8  finarihif  and 
implementalMB  tayilianiaiiti  JUL  Aa 


togiva 


believes  tlutt  te  liftteliBU-<:aHte 

/VmODflMBllt 

EPA  authority  to 
nonattainment  wifliagidataif 
conseqaances  nndar  Put  D, 
request  faam  the  afiiectedato  to. 

£1  Proposed  Post-1987  Attainment  Policy 
and  SIP  Calls 

In  52  FR  4S0M  (Nov.  31, 1M7),  Bl^ 
proposed  a  paal  IMV  poBcy  for -naas 
that  woald  aat  •Main  tte  ilAAQS  for 
oaona  and  caboainBoaflacids  by 
December  31.  tflV.  fluiiiiiBniailal 
Inf atmatton  Sadioa  l¥  «f  toiAqr^  nattce 
siyphanentalfaat  aarijarpaopoaaiin 
certain  laapacta. 

in  Am  liovambar  14,  tlBT  «MMkie,  BIRA 


for  three  catagoriaaaf  4 

liari^Mtodt 

whoaa  RvtO  8»i  kad  Mt  taaaived 

EPA's  ] 

(prior  to! 

D'a  ]^o«ialaa8;  Ihoaa  1 

whose  Bart  OSaitodifceon  I 

andflioaeTBPaii 

produce  loeal  vtolriHaaa  •rcaotribrite  to 

violattom  in  tol|noBKI  aifcaajaad  aiaaa. 

Invoking  Iha  aaiiaHly  «rftit  D  aa  to 

any  ama  «Aiose  Sff  fetaa  not  veoatwad 

EPA's  approval,  ud  olbenviaa  relying 

on  CAA  sactioa  no.  nA  paapaaadftat 

sucki 


rianthat 
wMdn«hraeto 


SIPre9ialona 
planning  reqi 
theanhnUWalofa 
provides  far 
five  yeai8«fito«| 

P 

of 

techndagiaa  ^MCr)  ^ 

categortaa  ofainunaa;  wm 

areas,  aa  {/MpmpaaLSte  12  nt 

4S(S£.  fiRA  alaa  paapaaad  Ikm. 

regnrdiaas  qf  fta  — oandilioBMitty  <rf 

EPA's  MBtoanl  nf  a  ftrt  D2m,mm 


incenaiiitontf  between  Hart  S!P  and 
EPA's  prior  Part  D  Gvidance  vroold  have 
to  be  iMTCUted.  See  id.  at  4St05-WtOS. 

wnne  na  yiainnn  uesy^uaumis  ror 
many  iKWMftUiinniBnt  areas  iiave  appnen 
to  odf  the  "mil  aiiii  iT  porBaa  of  <he 
BstropuUtnn  ana,  ifaapropoaad  poat- 
1987  piriicy  woaU  npply  fanning 

\  to  tfw  aidjBibnn  w  raral 
I  oanlrn  ^ties, 
iiicludtag  tiioaa  outlying anaas 
designatod  aa  attninniani  ttceept  for 
isolated  ruead  araaa.  Ike  Malrapottlan 
Statiaiioal  Ama  jkiSt^,  aa  dbJnad  by 
the  (IS.  Bnaan  of  Cansas  (or,  wkore 
appIkJoUa.  4he€anaalidatad 
Metropolitan  Siatiatinal  Aiea  fCMSA)), 
wiHbe<he«Ailin— plnaainpawator 
the  poat-iM7SlBa..A>eMiat  4S0S5- 
45056.  The  pBapaaad  po«l-tfV  policy 
does  not  leqake  RACT  branch ottt^Fing 
attainflMot  areas  {id  at  46aM-4aOMJ  bnt 
doea  oblige  the  atates  le  aooouit  lor 
such  areas  in  their  attaiaoeat 
demonstratiooa  tor  thaAISA/O^fSA. 
and  to  oontnal  amtsnions  "to  the  extent 
necaaaary"  for  timoly  prajgrass  and 
attainmeBt  thioi^antthe  USAJQJOA. 
[id.  at  45055). 

In  the  NavMiber  M,  1887  nalioa.  £2^ 
also  pnapooed  a  poUcgr  for  inpoaitiea  of 
sanciiaaa  {orplaauungar 
impleniantation  inilMaa  Under  that 
prqpoaaL  only  a  nonattainment  area 
whose  Bart  J2  SIP  has  met  saoaiwad 
EPA's  nnnonditional  ajipnval  coald 
everpotentially  bacome  snhjart.  to  &e 
ban  on  oonatniction  andarCJAAaactioB 
110(a)(2)(Q.  or  to  the  hiphway  kudiqg 
MotiiotMn  anderCAAaactiaa  l?Ka).  A 
nonattainment  area  with  an  apptavod 
Part  D  SIPcouM  beooaaaabject  to  the 
constnctioa  baa  andar  CAA  aectian 
173(4).  if  it  faUad  to^  ^  neoaaaaiy 
planning,  iid  at  4505a  Any  area, 
whether  ornot  attaiaaaeot  which  foiled 
to  plan  aa  cequirad  could  baoome 
subject  to  restrictiana  on  federal  ftinding 
for  such  planning,  pursuant  to  CAA 
section  tTV^  and  faiaawaga  keatnent, 
pursuant  to  CAA  section  316(b^ 

The  post-1987  policy  prtqxiaal 
discussed  EPA's  intitial  intent  to  puU^ 
the  final  pollcgr  in  eariy  1888  and  shortly 
thereafter  to  iaaue  "c^"  Ior  SIP 
revisions  pumiant  to  CAA  aaction 
110(a}(2)(IQ  ISIP  caOa).  Iha  EPA  is 
currently  develqpii<g  responses  to 
connnenta  received  dwiiqg  tha  extended 
public  ooramenliiaeiod  on  iha  paopoaad 
poBqy  and  now  anticlpittes  isauanoe  of 
the  final  poBoy  later  &ia  year,  although 
this  schedule  depends  in  part  on 
whether  and  how  Congress  amends  the 
Act  in  tiiis  veiaion.  Aa  toSIP  oaBa. 
howevet.  EPA  baiiaraaAat,  naan  baioca 
the  iaananoe  «fflM%  teal  poat-taar 
policy,  the  states  should  initiate  certain 
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•MBAatoi 


catt 
tonadtodbla 


stato 


fundamantol  Mlivitiea  narcsaniy  to 
continue  to  make  proniaaa  ia  attatoiac 
the  ozone  ot  CO  NAAQ&  "Ehen^  upon 
pubOcation  of  the  finat  poat-1987  poBcy. 
EPA  wiO  ifirect  all  atcaa  afiectad  by  Sff 
caOs  to  beg^lbe  piocesaof  &Uy 
impremenfihg  aff  ether  elementa  of  (be 
f^naf  paet-iaB7  policy. 
^  Paraflet  to  today's-  notice,  through  a 
fettbrto  d>e  afTecfed  state's  Governor. 
EPA  is  issuing  a  SIP  calf  for  eacfr  area 
which  meames  s  vibhtion,  or  which 
contriftotcs  ta  tt  vidhtjon.  of  the  ozone 
or  CO  NAAQS.  Sbcfr  a  n>  eaft  Witt 
apply  R>  wc  expanoBQ  plaminig'  area 
dsaefibediia  »e  Pbet-MgyPbifey 

pv^^^H^ft.  ErTV  W0  tSxr  611'  OSCfr  SffiBCfBu 

state:  ik«,  taaaiiaiit  ditnepuHtJeg 
betowna  IRA*!  agdaing  PM  Dgoidanee 
andtiigBHaasai  Pbrt  D  SS^ar  pendfag 
Sl^sabmittotaaaidt.tta'eaMai^awy 

unimpkanatodi  GBonitoo^  ^  ^  Okiit 
D  SIP  to  adapt! 

jfltol 
emissionaii 

Pl 

on 

of 

receipt  ol  •  SIP  cal^  aoeb  i 
must  subaril  a  tihadiila  toiw 
approptiato  IRA  Bagjanal  Qfflag  seWJM: 
forth  the  tine  Rsriada  and  interint  atopa 
required  to  ciwiy  lata  all  actiena  isfined' 
in  the  SB^caNi  TkeEPAbeli«vea  that 
the  maximum  period  for  nntisJailkiu  of 
the  SIP  call  wnyiiro^pafg  should  be  eae 
year. 

F.  Budget  Reemetiiatioit  Aft  oPtmsr 
fkmdnH-OanttAmemdnien^ 

In  the  Btad^jjef  BSecqndlf ation  Act  of 
1987,  Fi.  Vn-7BZ  (Otocember  22,  tSBTl^ 
Congresg  enacfeif  the  M!tcfaeO-Cont6 
Aflieaiflnent,  which  pruhibfted  any  of 
the  Chan  Afr  ActTs  planning  and 
implementatfun  sancHfuiis  from  tddng 
effect  un*a  Annst  Jl,  1988. 

The  KfcheJ^Cbnte  AmenJtognf  also 
states  AaC;  by  Aqpnt  31, 1988;  HWl 
shall  '^nalio  detamtoatienr  wiA*  respect 
to  whid»  neao  ymmghont  ttremrtfbn 
have  attatoed,  orlWIedtoaftahrtbese 
NAAQS.  n  fartherprevfrfee  that  EPA 

either  or  both  of  the  ateat^ardltas 
nonattainment  within  tha  r"i^niag  of 
part  D  of  title  I  of  the  Clean  Air  Au" 
(emphasis  added). 

n.  Interpaetaiians  of  tiia  "rrfgnntiaa 
Proviaian  or  (he  MnGbell'Cdnto 
Amemtanent 

b  ia  deal  thai  tha  MbchaftCaato 
Amaadneni  ablifpa  IPA  to  ibtoa^mr 
■"*•'-*• T  -fnlntotJM  oaami  aa  CO 

NAAQ^  aid  to  tahsappseprlata  stopa  to 
designate  thoae  j 


w^ntfieaaeaniqgaf  PaftD.  The 
Mfiffhslk  riHila  ABa.adtoonlapplie9 
whethasari    ' " 

designated  aa  aonattainBienir  undtor 
CAA  liar. 

Aa  I  ■ptaiiiiiJ  hafaw.  KPA'o 
niliaalteopiuiiuaaltodM^ntoan 
■tbetkaHaiMintawl 

)wf(ha 
^ollbe 
it iteyond 
that,  ETA  baa  idntlftad  diree  ptauaiUe, 
■iteiaB«i«e  toteffpretoUoi*  of  *• 

consaqaaaiea  af  sucb  daaignaCionK. 
Where  Conmear  baa  net  diwclly  or 
ttotbapncise 
IRAhaatba 
responrtiHj  and  dJanslien  to  eatabtiah 
and  naplBBMl  ite  owv  inteipfatetta»  of 
the  8tatiste;.anlaq(aatbat  tetarptetoffen 
is  rsaaiatsul  rith  tha  haiga^  . 
structoaei,  poqtoaa;  and  l^slat£va 
histaiy  el  tbs  statoln  Snr  Gfevnar  v. 
A«DC  489  USL  807,  tia-a  (SSMfLEPA 
beliewea  tbat  these  am  tteae  pfanstUe 


boss 


ofaai 
tot        „ 
Therefore, : 
allir 

discBBsion  oi  i    .  _^„ ^ 

conoe^Bcneea  of  siKh  designatiaat. 

A.  Dkaipiations  without  regulatory 
consetfaences 

A  plnaaiMe  interpaetotioa  of  the 
Mitcfaett-Caoto  Anendmeni  ia  tbat  EPA 
should  make  detetBtoalionoaft 
nonatteinmwit  fay  aaing  tbe  daiaition  in 
CAA  » 171(2),  bat  withom  attacfatog  any 
regnlatopy  conaa^aenaes    s-g:.  wMboat 
obh^ng  any  aanathiiaiiiiai  ara«  to 
sati^  Past  D  plennii^  KafpttseaaenlB. 
and  without  suhicctiHy  it  to  snnatiew 
for  planning  oc  impbuacntetton  failafes. 
Under  that  uUerpeetattoD.  deai^atiooa 
pursuant  to  tbe  MitcbeIl>COBte 
Amendment  woald  be  iofennsdenal  at 
present.,  aod  would  have  regulatory^ 
consequencea  anly  iasolaraa  Cenyeaa 
amaadadtiieClaaa  Aif  Act  te  esteMiab 
postriaar  ohligatinna  fiec  aonottaifBient 
arena  so  idenOBad. 

Tfcia  {nfoiy>»toK^-  -ppnirg  irnnsiotcnt 
with  lagialotive  histoiy  '~"r-*ii^  tbat 
Congseaa  intended  tapiaaasw  the 
regubtoiy  statua  ipiak  pending  dicect 
ammdment  of  the  Clauk  Ail  Act  to 
establish  a  caaipsefaeasiwe  feamewock 
for  conectiag  paat-lfl87  nonattainment 
of  the  oeane  and  CO  NAAC^*  The 


tbrSnaawMftchaaMa 

Cong.  iw.  S  I2.su  aaL2|lla«.u.i9BB).  i^Bi«iv 
the  MHchalUIiNila  ftmrartoenfi  prohiLitiuu  ul 
CAA  mndiawaatfr  Angiarax.  ISBC 

•  •  .  >w>wWbhii  eJttwtoB-mpwn  iwtsmry  in 
ordettopiiif*niiLfarfnMKiwto.— jwtlifr 


legislatfve  history  *  contanw  ne  express 
statement  that  Congress  mtended  to 
allow  EPA  to  dea^gnato  areas  for  the 
puipuse  o'mipusiiig  Ptot  Q 
consequenues.  hideed,  with  the 
exception  of  one  comment  discussed 
below,  Coogresaluiial  debate  dhi  not 
adcness  the  dbsfgnation  provision  af  all, 
but  instead  fecnned  on  the 
Amendmentli  other  prevision,  wftich 
prohibifii  EPA's  hnposflSon  of  CAA 
•■nctwna  for  ozone  or  CO 
nonaffabuiieu f  mrttf  Atignsf  SI,  T988. 

Tfafs  hiflerpretation  aasumea  that 
Congress  Dmiledthe  designetieo 
provision.  A  normal  desiyiation  aa 
nonattainment  (as  that  farm  ia  used  in 
Part  D>  fnchidies  Pkrt  D  consequences; 
thus,  desigriattoB  'Vithin  ^  meanii^af 
Part  D~  stBongly  suggests  such 
conseqmences.  If  is  posaible..  of  course., 
that  Cbng^ss  intended  Mifchell-Conte 
designations  to  be  "wilhih  the  meaning 
of  Part  D"  0.8.,  to  app^  to  those  areaa 
which  are  nonatTaiiunenk  aa  thai  term  ia 
defined  la  CAA  section  171CZJJ.  but  not 
for  thepu/pose  of  Part  D  fag.* 
imposition  of  pfanning  and 
implementatiian  reqairemenlh^ 

A  f)en§aatio»tfer  mw  and  exiattng 
amottarnmtiitareae,  atlefwhieh  waoU 
be  8ubj*etto>  Part  D  planning  and 
implementatitm  peqmemeatB 

Another  plauaible  inteqiretation  of  the 
Kfilcbelt-Caate  Amendmeat  ia  tbat  EPA 

must  take  steps  to  rfaaignaiy  ag 

nonattauoment  eveiy  area  which  it 
determines  not  to  have  attained  the 
ozone  or  CO  NAAQS.  te^^rdleas  of 
ciurent  designation.  Furtiier,  such 
designatfoaa  would  have  tha  saaie 
regtilatory  nonaequences  as  would 
attach  to  a  noaattainment  designatioa 
newly  requested  by  a  stato  and 
promu^tedby  EPA  pucsaaat  to  CAA 
section  ia7Cdl. 

Under  thia  raadaog,  the  MitchelirConto 
Amendment  wauld  rhange  fritting  law 
and  EPA  practice  in  two  respectow  Fissl 
it  would  ovesEida  Sc/:iieAeni  Steei  (aa  to 
the  states  compriaiag  tite  Seveattr 
Oxcaitl  and  EPA'a  nationwide 
acquiescence  in  Bethkhem,  Steefa 


needed  decisions  on  Ike  bait  waf  lai  *  .. 

attainmeni  af  i^  aia  ^aaMly  ataa^aHatTHwa 
decision!  require  legislative  changta:  raaulatoiy 
proposals  will  not  suflice. 

■  <w  ■aaSrtwPa  tBaf  (ne'Cnnvnt  Cieair  Air  Act 
aatboriaaa  te  apKjttoAMak|>.MkaMB  poat^gs^ 
attainwaat  alwlfci  .  .  .WMaHKaartanatarle^. 
aanctiona  problbitiaBtdoat  not  ■padOcaUyppaciud* 
tlwagWMyaw.f>apfciiwiini^aa.poBc»  (prapoaed 
in  52  Ftt4BaOi PAm  SI.  ISS^J,  Fencooragr  EPA  to 
ceconaMar  liiK  pna^aaii 

*  GmvaaaiaMlMMB  ttltm^UUMMjmlm 
AmeadMOtia  aatfaaOi  bi-MS  Cai«.  Baa.  Hl8m»> 
H  IOOWIOm:.  3,18871  and  133  Con^  Hec  S  uau-S 
17314  (Dae  n.  mff). 


y«#»> 
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Mi^ 


reuoning.  Thus,  EPA  would  now 
designate  as  nonattaiimient  areas 
whidi  are  currently  designated  as 
attainment  or  unclassifiable,  even  in  the 
absence  of  requests  from  the  affected 
states. 

Second,  the  Mitdiell-Conte 
Amendinent  would  authorize  EPA  to 
supersede  its  existing  policy  that- 
unconditional  approval  of  a         j 
nonattainment  area's  SIP  revision 
discharges  for  all  time  Part  O's  planning 
requirements  and  exempts  that  area 
from  associated  sanctions  for  planning 
failures,  specifically  the  bans  on 
construction  of  major  new  sources, 
pursuant  to  CAA  section  lia(a)(2)(I). 
and  on  federal  funding  of  hi^way 
construction,  pursuant  to  CAA  section 
178(a).  Thus,  EPA  would  designate  as 
nonattainment  every  area  whidi  is 
nonattainment  in  fact,  including  those 
areas  which  are  currently  designated 
nonattainment  and  whi(^  have 
unconditionally  approved  Part  D  SIPs. 
Such  confirmation  or  renewal  of  the 
existing  nonattainment  desi^iation 
would  subject  such  areas  to  Part  D 
planning  requirements  (to  the  extent 
that  EPA  determined  that  the  existing 
SIPs  did  not  meet  ai\  such  requirements) 
and,  potentially,  to  sanctions  for  failures 
to  meet  such  requirements  and  to 
implement  approved  plans. 

This  interpretation  stems  from  the 
wording  of  the  amendment,  in  particular 
the  use  of  the  term  "designation"  and 
the  phrase  "within  die  meaning  ai  Part 
D."  It  could  be  argued  that  this  Unguage 
suggests  that  Congress  intended  that  ^e 
Clean  Air  Act's  redestgnatioo  process 
should  be  restarted,  and  that  the 
designations  should  have  all  the 
regulatory  consequences  that  they 
would  have  had  in  the  initial  round  of 
designations  following  die  enactment  of 
the  Clean  Air  Act  Amendments  of  1977. 
This  interpretation  would  rely  on  the 
fact  that  the  statutory  language  directing 
EPA  to  designate  as  nonattainment 
"those  areas"  whidi  have  not  attained 
the  ozone  or  CO  NAAQS  by  December 
31, 1987,  is  not  limited  to  areas  currently 
designated  as  attainment  and  that  there 
is  no  indication  that  such  designations 
would  have  consequences  different  from 
those  that  attach  when  EPA 
redesignates  as  nonattainment  at  a 
state's  request 

On  the  other  hand,  it  can  be  argued 
that  if  Congress  meant  to  restart  the 
planning  and  sanctions  provisitHis  of 
Part  D  for  all  nonattainment  areas,  even 
those  that  had  fulfilled  their  Part  D 
planning  obligations,  such  a  decision 
would  have  led  to  extended  debate.  In 
fact  the  proponents  of  the  amendment 
uniformly  ^escribed  it  aa  « tiiXNH^ 


extension  of  the  Qean  Air  Act  "freezing 
the  status  quo,"  and  only  Representative 
Dingell,  an  opponent  of  the  House 
version  of  what  was  subsequently 
enacted,  made  any  reference  at  all  to  the 
redesignation  provision.  However,  that 
reference  could  provide  some  support 
for  this  interpretation.  Mr.  Dingell  stated 
that  the  House  bill  "could  subject"  sudi 
areas  as  New  York  and  New  Jersey  (that 
were  already  designated  nonattainment 
and  that  had  fulfilled  their  Part  D 
planning  obtigations)  "and  others  to  new 
planning  and  sanctions."  133  Cong.  Rec 
H  ia942  coL  1  (Dec.  3, 1987).  He  also 
characterized  the  redesignation 
provision  as  a  "significant  change  in  the 
Clean  Air  Act"  Id  No  other  participant 
in  the  debate  confirmed  or  refuted 
Congressman  Dingell's  interpretation. 

Part  D  itself  does  not  expressly 
establish  &»  regulatory  requirements 
applicable  to  a  nonattainment  area 
designated  as  such  after  1978.  or  to  a 
nonattainment  area  which  Cailed  to 
improve  its  air  quality  adeqaatriy  by 
December  31. 1987.  the  finu  attaiiament 
target  set  forth  in  CAA  section  172.  Part 
D  establishes  planning  requlremettts  in 
the  context  of  a  planniog  and 
implementadon  schedule  starting  in 
197&  As  previoosty  discussed,  in  1983 
EPA  reasoned  that  Congress  intended 
that  the  Agency  establish  analogous 
substantive  requiiements.  and  schedules 
for  satisfaction  ol  those  requirements, 
for  newly  designated  nonatlainmait 
areas.  Similarly.  EPA's  November  24, 
1987  notice  proposes  Put  D 
requirements  fior  all  nonattainment 
areas  whose  SIPs  have  not  received 
EPA's  approval,  and  CAA  section  110 
requirements  for  attainment  areas  and 
nonattainment  areas  whose  Part  D  SIPs 
have  received  EPA's  approval 

EPA's  post-1987  policy  proposal 
already  contains  the  same  planning 
requirements  for  three  categories  of 
areas  already  designated 
nonattainment:  diose  areas  whose  Part 
D  SIPs  had  not  received  EPA's  apprmral 
and  thus  which  were  (prior  to  Mitchell- 
Conte)  subject  to  Part  D's  provisions; 
those  urbanized  areas  whose  SIPs  had 
been  approved  and  thus  whose  post-SIP 
call  plannkig  efforts  would  (absent 
K4itcheII-Conte}  have  been  subject  to 
CAA  section  110,  not  Part  D;  and  those 
rural  or  suburban  areas  whose 
emissions  produce  local  violations  or 
contribute  signiflcandy  to  violations  in 
adjacent  urbanized  areas.  Under  this 
interpretation  of  the  Mitchell-Conte 
Amendment  such  nooattsiiunent  areas 
whose  nonattainment  status  is 
confirmed  would  still  be  subject  to  the 
same  planning  requirements  idoitified 
in  the  November  24, 1987  proposal. 


However,  die  authority  for  diose 
ptanning  reqaiwiueiits  would  their  be 
Part  O  for  all  such  arefts.  For  die  reasons 
discussed  at  64  m  450S0,  areas  with 
eithernew  or  confinned  nonattaininent 
designations  wouhHie  subject  to  the  3-^ 
year  attainment  period  discussed  in  the 
November  1987  proposal  which  is 
analogous  to  the  second  Part  D  planning 
period  (1982-87). 

Applying  Part  D  to  all  nonattainment 
areas  in  the  post-1987  planning  for 
attainment  of  the  ozone  or  CO  NAAQS 
would  have  several  other  consequences. 
Part  D  requires  die  adoption  of  RACT  in 
every  nonattainment  area.  Accordingly, 
EPA  would  require  the  adoption  of 
RACT  measures  in  areas  which  fona 
part  of  a  MSA/CM^  which  bad 
previously  been  ^etigiiated  attainment 
but  which  (duoogh  Mitchelil-Conte 
designations)  are  redeatoysted 
nonattainment  The  RACT  requirements 
that  would  apply  in  diese  newly 
designated  nonattainment  areas  would 
be  those  thaill^dqld  have  applied  under 
the  Novonber  iSiV  prppoaal  if  thbwft 
areas  had  alnaily  bisen  detonated 
nonattaininent  prior  to  ttta  Kutebell- 
Conte  Amendmient  Such  newly 
designated  nonattainment  areas  would 
otherwise  not  be  sul^iecft  to  R/il^  tinder 
CAA  section  lio  and  EPA's  earlier      . 
proposal,  dlsculisail-inlM^HbB  I£  of- 
today's  notb>».    "  •   '  X^   ' 

Additionally,  ajtt  iueas  wfaicii  are  ^ 
designated  nnnattalfjiiriapt  pursuant  to 
MitdMll-C«irt«%iQ«|ldb«potfmtialhr  . 
jHbjef:t  tp  Pprt  jt)^  jupnctionf,  if  diey  faUed 
in  tha  ftttui;e  to  supmit  adequata^ans  or 
inqdement  their  jrfans.  Therefore,  under 
this  interpretation,  all  nonattainment 
areas  could  potentially  become  subject 
to  the  constiuctioa  ban.  pursuant  to  . 
CAA  Section  llO(a)UUI):  and  die 
restrictions  on  federal  funding  of 
hi^ways  and  air  quality  planning, 
punuant  to  CAA  Section  17e(a).  Under 
the  November  1987  policy  proposal    . 
these  areas  could  potentially  have 
become  subject  only  to  the  other 
sanctions  in  the  Act  the  funding 
restrictions  under  CAA  Sections  17e(b) 
and  316,  and  the  construction  ban  under 
CCC  Section  173(4). 

C.  Designations  with  Regulatory 
Consequences  Only  for  New 
Nonattainment  Areas 

A  third  interpretation  is  that  the 
Mitchell-Coate  Amendment  authorizes 
EPA  to  attach  regulatory  consequences 
to  nonattainment  designations  for  areas 
currendy  designated  attainment  This 
interpretation  differs  from  the  second 
insofar  as  B*A  would  not  attach  such 
coneequenoes  to  coofinnatioik  of  the 


I  yhk^mnmn^imfMitfnmy,  firm  %  I/an  AumiieLj'  mfkk 


nonattainmcat  slata*  al  ntsmt 
designated  as  aoBattainmeat 

Undet  riiia  imerpstatioa,.  the 
Mitchell-Ceate  Aneadaieaidiaaels  EPA 
to  designate  aa  aoBattaiBaicBt  vmtbout 
mentioa  of  any  reqeeat  freon  tha  affected 
state-,  and.  does  not  Ubu*  EPA's  fte- 
existiB^audnn^  ts>  attach  re^iialoiy 
coaaeqMenceata  aay  initial 
nonattainment  -nftiignntMn  The 
relevant  legialathfc  histoiv  ia  AaeMflSftA 
above  ia  Suppkaaental  Inforraatiao 
Section  IL&  ThiaiBterpretatiea  differa 
from  theseeoadiattafpectatieikdiaaussed. 
above  on  tha  basis  of  (he  ^tmimptinn 
diat  die  Coogreae  would  BOi  have 
subjected  aonattaiaaMBt  ateac  « 
approved  Part  D  SO>e  to  frirther 
obligations,  without  aaqiresa  dehata  an. 
diat  subject  and  diet  noBattaiomant 
areas  without  approved  Pact  D  SlPa  are 
still  subfect  to  Part  O  ebOgations  onde* 
the  Clean  Air  Act  priar  t»  Mitchell- 
Conte. 

D.  Relative  Effects  (^Nonattainment 
Desigpations  Uoekr  the.  Varimm  Options 

Nonattaihnient  designations  ibr  alt 
arear  measuring  orcuiilribufiiig  to 
violations  of  the  ozone  or  CO  NAAQS, 
andtfie  appiteation  (or  reapplication)  of 
Part  D's  prevMons  to  aff  snA  areas 
(discussed  hrSiectionII.EIT,  would  restart 
the  planning  and  sanctions  procese.  AIT 
areas  measuring  or  contriboting  to 
NAAQS  vTofations  would  be  subject  to 
the  same  conbt>l  requirements  and 
forcing  frasctian  (iia.  the  potealial 
application  of  the  same  array  of 
sanctioiw)-. 

By  contrast  nonattainment 
desigiBtidn  widMot  lagulaiory 
consequences,  discussed  in  Section  II.A, 
would  not  restart  the  plaoniiig  and 
sanctions  process. 

III.  Proposed  Designations  as 
NnsaillalaMSBl  riawwi  tpdtoMJtcfaatt. 
Conte  i 


The  EPA  today  proposes  tadesignafe 
those  areas  listed  in  the  k41o«Mii^ 
Tables  A  and  B  as  nonattainment  for 
ozone  and  carbon  monoxide, 
respectively.  These  designaMoas.  wfmt 
promulgation,  eidier  will  be  setfbrtkia 
a  supplement  to  existing  40  CFR  Part  81, 
or  will  modify  diat  existing 
nonattainment  list.  After  receiving 
comment  as  to  Mitchell-Conte'e  relMfon 
to  Clean  Air  Act.  Section  107,  EPA  wBT 
determine  how  to  codify  tJfcfsr 
designations  punuant  to  theMilebett- 
Conte  Amendment. 

A.  Air  Quality  Data 

1.  Ozone 

The  ambient  air  quality  st 
ozone  is  0.12  parts  per  milliasi 


The  saandaMi  i»  aHanad  when  the 
expactad  ■amber  oi  deya  pe*  eafendar 
year  widi  ammiawiii  haiviy  average 
concentralisae  above  8ui2ppm  is  eqaai 
to  orlaiitbiiiil.«»CWtaOJ>^Ct1t 
Part  aa^  Appadfai  H  (nsn  canteiw  die 
method  Ivcakafattng  tli«  expected 
exceedBBOBs.  To  cvBhiste  an.  area's 
attoiuHBa  atatua,  SA.  OSes  du  BKMt 
recent  9-jRsar  peried  ol  air  qBahty-  data. 

staislkal  tmm  of  Ae  obbm  standard. 

The  air  qnaliiy  date  used  {orpBrpeees 
of  this  notica  are  fraat  criaadar  yeass 
1985  dMOHgb  1M7  aad  dnn  are  dv  most 
anient  availabh.  ERA's  VosMff  Policy 
proposal  coataias.  a  sonewhafe  diSerent 
list  of  areas  violatiag  the  ocaBK  NAAQS, 
because  it  reflects  the  calendar  years 
1984  iMugh  1968.  See  S2  FB  4&10B- 
45101.» 

2.  Carbon  Monoxide' 

TheaBibieat  air  fuality  standards  for 
carbon  monoxide  aaa  ft  ppm.  for  aa  S' 
hour  average  coacentratiaa.  not  to  be 
exceeded  Bu»e  than,  once  per  yeas,  and 
35  ppm  for  a  1-hour  average 
concentration  not  to  ha  fnyeyded  aioce 
than  once  per  year.  40  CFR  50^(1987),  A 
violation  i&  more  than  oneaxccedance 
of  dw  standard  ia  a  year.  However,  to 
deterBwie  iTan  area  has  oiet  die  GO 
NAAQS.  EPA  uses  die  most  recent  2- 
year  period  of  air  quality  data.  The  EPA 
lookaat  data  from  the  most  recent  2^ 
year  period  to  ensure  that  attainment 
shown  in  1  year  is  supported  by  air 
quality  data  for  the  second  year  and  iu< 
merely  a  1-yaar  aberration. 

The  EPA  reviewed  CO  data  for 
calendar  years  1988  dirough  1987  for 
purposes  of  this  notice.  EPA's  Pbst-ST* 
Policy  proposal  contains  a  somewhat 
diftrenf  fist  of  areas  violating  the  CO 
NAAQSi,  because  it  reflects  the  cafendar 
years  1985  tfirough  1988.  See  52  FR 
4510I-45103.* 

B.  Geograpbic  Areas 

The  March  WTB  nonatta&iment 
designations  fypfcdty  were  hmitted  to 
the  "Urbanized"  corartSer  hi  die 
metropolitan  areer.  fin  some  instances, 
only  portfons  of  cennttes  were  indadnf. 
As  staled  in  its  post-t9B7  policy 


*  Seveitarea*  in  the  Niraembar  lflS7  noticB't  lial 
of  vfofamrr  of  the  onnr  l«AAQ9  mnr  meet  Oat 
NAAQS;  »«iv«waM»wwt«fMiiMiiuiir«»>> 
December  31.  ISSB  araaw  tovWiaeK  of  IM* 
NAAq^L  OvaMtLteaMibevef  aMMiMtLaMatekit 
the  oione  NAAQS-b  SSin  Table  A  of  taday 't 
propoeaT.  ainffle  in  ttto  NbvaMbertflsr  nottca. 

*  Ten  areaaHrtlirNtovMiAvlSBT^iMHiBe^Heror 
••'-'rlrrt  Ttf  thr  flffUMHi  anw  Baai  Slal  WJaHQBt 

31. 19SB  aM  DOW  ia  vfadaMon  a(  tha  NAAQS. 
Ovenrit  the  mimtMr  oTcraai  not  atla&i&ng  the  OO 
NAAQS  U  SS  lirTbHr»«rtoeByk^|mipeMi;  andlSV 
in  the  NovemharMSSMBta- 


propoasf,  is^nk  aeffeires  tnat  the  eiiliie 
metropolHeir area  conftllnitfcs  to 
nonattafameiH  raeasnred  anywhere 
within  die  area,  and  tfiet  attafiuiienr  can 
be  realized  only  threagh  accounting  for 
and  centraO&ig  the  eiiiissiuiis  tftroughout 
the  area.  See  ^FK  45055.  Consistent 
with  its  November  1987  policy  proposal 
today's  rufemakfiig  notice  includes  (he 
entire  metraipolitan  atea  as  (he  area 
designated  to  nanuttainment  for  both 
ozone  and  CO.  The  EPA  wiW  use  the 
defmed  metropolitan  stalisticat  area 
(MSA)  ">  or,  where  appficable, 
consolidated  metropolitan  statistical 
area  (CMSA)  for  purposes  of  defuiihg 
the  pTannuog  area. 

By  definition  MSA/CMSA's  conlaift 
one  or  mase  lasge  urban  centers,  together 
with  adjacent  commiuiitias  thai  1mw«  a 
high  degree  of  social'  and:  acaacRaic 
interaction.  The  incfusion  of  outlying 
areas  withm  a  MSA/CNSA  iv  based 
upon  CDinbuia  tions  of  population 
density  and  percentage  of  commuters  to 
the  urban  caateTs;  These  criteria 
coincide  walb  tbe  Qrpical  ianBBtusy  aad 
special  distnbatiaa  of  cmiasiona  of  CO, 
and  the  ganuattwi-  of  volasilc  organic 
compooadk  (VOC),  oxider  of  nitrogen 
(NOx^  and  the  sabsequent  formation  of 


Specific  to  proposed  CO 
nonattaininent  areas,  and  consistent 
with  its  Nbvember  1987  proposed  poBcy. 
EPA  acknowledges  diat  hi  certain  areas, 
the  ambfent  concentrati'onr  of  CO  may 
be  attributable  to  localized  traffic 
problemr,  orother'hotspots."  In  such 
cases,  ffA  wiR  consider  adjustments.  Is 
die  MSA/CM6A  (br  purposes  of 
designating  the  nonattainment  area,  but 
only  lyaASB  ade^BBie  aad  spedfie 
showiac  by  i^  state  Ibet  aa  adpated 
area  reflects  theaBtaraaf  tbe 
nonattabBBBBt  psablem  aad  ia 
consistent  tnth  its  likely  solution.* 

For  both  azone  and  area^wida  CO.. 
EPA  recognizes,  that  there  may  be 
logical  exceptions  to  tha  MSA/CMSA 
planning  area.  For  example^  a  MSA/ 
CMSA  may  rontain  a  la^  mountain 
range  that  physically  divides  tha  area 
into  two  or  mace  pluming  areas,,  or  a 
very  large  coanty  with  very  sparse 
population  in  the  portiooa  of  dM:  countf 
furthest  frtim  the  urban  core.  Where 
such  conditions  exist  it  may  be  more 
realistic  to  either  ad^st  da  sioe  ef  die 
area  or.  la  the  case  of  nmbipls  aseaa, 
require  each  af  die  aaeaa  iwnstved  r» 


'  MM)/CMM.'kaa»Mfaa«brii*Oacra« 
ManimaBaal  lai  Hiipl  ||Dai>fl»liiaA/CMBKr» 
uaed  !■  tWi  Watice  aw  thaaa  dafiaedbvQMB.at.at 
|une30;iOBK 

•  See  S2FR  MOSefarrdlicuuion  of  CO  modenng 
reqa' 
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commence  its  own  distinct  planning  and 
control  activibes  as  needed  to  bring 
about  attainment  in  the  respective 
areas.  Therefore,  EPA  will  consider 
alternatives  to  MSA/CMSA's  as  the 
designated  nonattainraent  areas  or  the 
planning  areas  where  significant 
topography  or  other  physical  | 

impediments  exist.  Furthermore, 
consistent  with  its  post-1987  policy 
proposal,  today's  rulemaking  notice 
proposes  that,  where  the  bouadaries  of 
the  previous  planning  area  (under  Part 
D)  extend  beyond  the  MSA/CMSA 
boundaries,  this  extended  area  will  be 
designated  nonattaintment. 

EPA  specifically  requests  comments 
on  the  criteria  which  EPA  should  use  in 
defining  both  ozone  and  CO 
nonattainment  areas,  particularly  with 
regard  to  such  special  circumstances  as 
discussed  immediately  above. 

C.  Identification  of  Areas  Proposed  for 
Designation  as  Nonattainment  Pursuant 
to  the  Mitchell-Conte  Amendment 

This  notice  proposes  nonattainment 
designations  for  all  areas  nationwide 
that  are  not  attaining  the  ozone  or  CO 
NAAQS.  EPA  is  today  proposing 
nonattainment  designations  only  for 
those  areas  specifically  listed  in  Tables 
A  and  B  of  this  notice.  Unless  otherwise 
noted,  whole  counties  are  listed. 

The  designation  status  of  all  other 
areas  remains  unchanged.  Any  area 
whfch  is  currently  designated 
nonattainment,  but  which  is  not  on  the 
Mitchell-Conte  list,  retains  its 
nonattainment  status  until  the  state 
requests  redesignation  as  attainment 
and  follows  tht!  appropriate  policy 
requlr^niehts. 

IV.  SoUcitatiQO  of  CoBments  Regarding 
Proposed  Nopsttainmenl  DesigiMitiops 
and  Alternative  Regulatory 
Consequences  of  Sudt  Designatioas 

EPA  solicits  comments  on:  (1)  its 
proposed  rulemaking,  which  identifies 
as  nonattainment  those  areas  which 
have  failed  to  attain  the  ozone  or  00 
NAAQS;  and  (2)  its  discussion  of 
alternative  regulatory  consequences  of 
such  designations  unider  the  Mitchell- 
Conte  Amendment.  EPA  will  consider 
timely  comments  before  it  takes  final 
action  on  this  proposal.  ^ '  ' 

V.  Miscelliineous 

Under  Executive  Order  12291,  EPA 
must  judge  whether  this  action  is 
"major"  and  therefore  subject  to  the 
requirements  of  a  Regulatory  Impact 
Analysis.  This  action  is  not  major.  The 
pR^>osed  designations  only  classify 
areas  as  to  the  status  of  attainment  .of 
the  (ttone  or  CO  NAAQS:  this        » 
rulemaking  portion  does  not  specify  the 


planning  or  sanction  provisions  which 
apply  following  promulgation  of  those 
designations.  The  discussion  of 
alternative  interpretations  of  the 
Mitchell-Conte  Amendment,  in  turn,  is 
only  a  preliminary  step  in  formulating  a 
po8t-1987  policy,  which  itself  will 
constitute  an  advance  notice  of  how 
EPA  intends,  in  subsequent  rulemakings 
on  State  Implementation  Plan  (SIP) 
submittals,  to  judge  the  adequacy  of 
states'  efforts  to  plan  for  attainment  of 
the  ozone  and  CO  NAAQS.  Through  iU 
proposed  designations  and  its 
discussion  of  alternatives,  EPA  is  not 
prescribing  the  specific  plans  that  states 
ultimately  will  have  to  adopt  to  comply 
with  the  applicable  statutory 
requirements. 

Under  Executive  Order  12612,  EPA 
must  determine  whether  a  rule  has 
federalism  implications,  namely, 
substantial  impacts  on  the  states,  on  the 
relationship  between  the  U.S.  and  the 
states,  or  on  the  distribution  of  power 
between  the  various  levels  of 
government.  The  Executive  Order  also 
provides  that  a  federal  agency  should 
refrain  from  national  regulation  which 
lacks  clear  statutory  or  constitutional 
authority.  An  agency  must  prepare  a 
Federalism  Assessment  for  a  rule  with 
sufficient  federalism  impUcations.  EPA 
has  determined  that  the  proposed 
rulemaking  to  designate  areas  as 
nonattainment  and  the  discussion  of 
possible  regulatory  consequences  of 
Mitchell-Conte  designations,  have 
federalism  implications. 

The  federalism  Executive  Order 
defines  poV.cies  (including  regulations) 
that  have  lederalism  implications  as 
those  "that  have  substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government"  By  this 
definition,  the  policies  embodied  in  this 
proposed  regulation  have  federalism 
implications.  All  three  alternatives 
involve  the  federal  government  taking 
appropriate  steps  to  designate 
nonattainment  areas  in  the  absence  of 
state  requests  as  clearly  required  by  the 
Mitebell-Conte  Amendment 
Reinstituting  Part  D  planning 
requirements  in  the  absence  of  a  state's 
request  to  do  so,  as  required  by  the 
interpretations  presented  in 
Supplemiental  Infonhation  Sections  ILB 
and  C,  woiddliave  greater  federalism 
implications.  To  understand  the 
si^iificmce  of  the  federalism 
implications  on  the  various  roles  of 
local,  state  and  federal  governments  in 
air  quality  management,  and  in 
particular  to  the  MitebeU-Cenla 


Amendment  EPA  specifically  solicits 
comments  on  today's  notice. 

EPA  believes  that  the  Mitchell-Conte 
Amendment  obligates  it  to  "take 
ap[Ht>priate  steps  to  designate  those 
areas  failing  to  attain  [the  CO  or  ozone 
NAAQS]  as  nonattainment  areas."  The 
rulemaking  proposal  is  based  on  air 
quality  data  collected  by  the  states.  All 
interested  parties,  including  state  and 
local  agencies,  may  submit  comments  as 
to  why  any  area  should  not  be  classified 
as  nonattainment  or  as  to  whether 
adjustments  should  be  made  in  the 
geographic  area  designated  as 
nonattainment.  In  tiun  EPA's  discussion 
of  the  regulatory  consequences  of 
Mitchell-Conte  designations  does  not 
require  any  action  by  the  states. 

EPA  has  submitted  today's  notice  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review.  Any  written 
comments  from  OMB  to  EPA  are 
available  for  public  inspection  in  the 
docket 

Pursuant  to  5  U.&C.  805(b),  I  hereby 
propose  to  certify  that  this  action  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
because  this  action  proposes  to  classify 
areas  regarding  their  air  qualify 
attainment  status  for  the  purpose  of 
deciding  which  existing  statutory 
requirements  apply,  as  opposed  to , 
creating  new  requirements  applicable 
directiy  to  small  entities. 

List  of  Su^eots  in  40CFR  Part  n 

Air  pollution  bontro).  oxoni),  cacbop 
monoxide.  .      ..  .     .yu:  ;. 

Authority:  Pub.  h.  10»-«tt:  42  U.S.C  7SQ1- 
7508. 

Date:  May  26,1908. 
Lae  M.  Thonua, 

Administrator. 

TABLE  A^AREAS  PROPOSED  TO  BE 
DESIGNATED  NONATTAINMENT 
FOR  OZONE 

State  Area  Counfy 

Alabama 

Birmingham,  AX. 

Blount  Co 

Jefferson  Co 

St  Clair  Co 

Shelby  Co 

WalkerCo 
Montgomery.  AL 

Autauga  Co 

Elinore  Co 

Montgomery  Co 

Arizona  >     .   :  ...  , 

Phoanix,AZ 
MioricapaCb 


Arakansas 

Memphfik  TN-AR-MS 
Crittenden  Co 

California 

Bakersfieid,  CA 

Kern  Co 
Fresno,  CA 

Fresno  Co 

Kings  Co  ' 
Los  Angeles- Anaheim-RtveniiAKv^CA 

Los  Angeles  Co 

Orange  Co 

Riverside  Co 

San  Bernardino  Co 

Ventura  Co 
Modesto,  CA 

StanMaunCo 
Sacramento,  CA 

El  Dorado  Co  « 

Placer  Co  * 

Sacramento  Co 

Yolo  Co 
San  Diego,  CA 

San  Deigo  Co 
San  Prancisco-Oakland-SaAjose^CA  ' 

Alameda  Co 

Contra  Costa  Co 

Marin  Co 

Napa  Co 

San  Francisco  Co 

San  Mateo  Co 

Santa  Clara  C» 

Solano  Co 

Sonoma  Co 
Santa  Barbara-Santa  Maria^Lompoc  CA 

Santa  Barbara  Co 
Stockton,  CA 

San  Joaquin  Co 
Visalia-Tulare-Porierville,  CA 

Tulare  Co 

Connecticut  (Entire  State) 

Hartford-New  Britain-Middletown,  CT 
New  York-Northern  New  Jersey-Long 

Island.  NY-NJ-CT  (CT  Porfionr 
New  Haven-Meriden.  CT 
New  London-Norwich,  CT-RTfCT 

portion^ 
Waterbury,  CT 
Non  MSA  Areas  "  (In  Previous  Planning! 

Areas) 

Delaware 

Philadelphia-Wilmington-Trenton,  PAr 
NJ-DE-MD 
New  Castle  Co 
Kent  Co  « 

District  Of  Columbia  (Entire  Districf)^ 

Washington,  DC-MD-VA 

Florida 

Jacksonville,  FL 

Clay  Co 

Duval  Co 

Nassau  Co 

St  Johns  O3 
Miami-Fort  Lauderdale.  FL 


West  Palm  Beach-Boca  Raton-Deiray 
Beach, FL 

Broward  Co 

Dade  Co 

Palm  Beach  Co  ' 
Tampa-St  Petersburg-Clearwater,  PL 

Hernando  Co 

Hillsborough  Co 

Pasco  Co 

Pinellas  Co 

Georgia 

Atlanta,  GA 
Barrow  Co 
Butts  Co 
Cherokee  Co 
Clayton  Co 
Cobb  Co 
Coweta  Co 
De  Kalb  Co 
Douglas  Co 
Fayette  Co 
Forsyth  Co 
Fulton  Co 
Gwinnett  Co 
Henry  Co 
Newton  Co 
Paulding  Co 
Rockdale  Co 
Spalding  Co 
Walton  Co 

Illinois 

Chicago-Gary-Lake  Cbnnfy,  tt-Ht-WI 

Cook  Co 

Du  Page  Co 

Grundy  Co 

Kane  Co 

Kendall  Co 

Lake  Co 

Mc  Henry  Co 

Will  Co 
St  Louis.  MO-IL 

Clinton  Co 

Jersey  Co 

Madison  Ca 

Monroe  Co 

St  Clair  Co 

Indiana 

Chicago-Gary-Lake  County,  IL-IN-WI 

Lake  Co 

Porter  Co 
Cincinnati-Hamilton,  OH-KT-IN 

Dearborn  Co 
Indianapolis,  IN 

Boone  Co 

Hamilton  Co 

Hancock  Co 

Hendricks  Co 

fohiTSon  Co 

Marion  Co 

Morgan  Co 

Shelby  Co 
Louisville,  KY-IN 

Clark  Co 

Floyd  Co 

Harrison  Co 


Keokiekjf 

Cincinnati-Hamilton,  OFNCT-VI 

Boone  Co 

Campbell  Co- 

Kenton  Co 
Huntington-Ashland,  WV-KY-OH 

Boyd  Co 

Carter  Co 

Greenup  Co 
Lexington-Fayette.  KY 

Bourbon  Co 

CttxkCo 

Fayette  Co 

Jessamine  Co 

Scott  Co 

Woodford  Co 
Louisville,  KY-IN 

BuUiti  Co 

feflereuii  Co 

Oldham  Co 

Shelby  Co 

Louisiana 

Baton  Rouge,  LA 
Ascension  Par 
East  Baton  Rouge  Par 
Livingston  Par 
West  Baton  Rouge  Par 
Iberville  Par  * 
St  James  Par  ' 
Pointe  Coupee  Par  • 

Maine 

Portland,  ME 
Cumberland  Co 
York  Co  (All  Except) 

Berwick  town 

Eliot  town 

Kittery  town 

North  Berwick  (own 

Ogunquit  town 

South  Berwick  town 

Wells  town 

York  town 
Portsmouth-Dover-Rochester,  NH-ME 
York  Co  (Part) 

Berwick  town 

Eliot  town 

Kittery  town 

North  Berwick  town 

Ogunquit  town 

South  Bsrwidi  town 

Wells  town 

York  town 
Hancock  Co,  ME 
Kennebec  Co,  ME 
Knox  Co,  ME 
Lincoln  Co,  ME 
Sagadahoc  Co,  ME  * 

Maryland 

Baltimore,  MO 
Anne  Arundel  Co 
Baltimore  Co 
Carroll  Co 
Harford  Co- 
Howard  Co 
Baltimore 
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Queen  Annes  Co 
Philadetphia-Wilmington-Trenton,  FA- 
N)-DE-MD 

Cecil  Co 
Washington,  DC-MD-VA 

Calvert  Co 

Charles  Co 

Frederick  Co 

Montgomery  Co 

Prince  Georges  Co 

Massachusetts  (Entire  State)  i 

Boston-Lawrence-Salem,  MA-NH  (IiilA 

Portion) 
Fltchburg-Leominster,  MA  , 

New  Bedford,  MA  | 

Pittsfield,  MA  | 

Sprin^eld.  MA  \ 

Worcester,  MA  \ 

Providence-Pawtucket-Fall  River,  RI-MA 

(MA  Portion) 
Non  MSA  Areas  *  (In  Previous  Planning 

Areas) 

Michigan 

Detroit-Aim  Arbor.  MI 

Lapeer  Co 

Livingston  Co 

Macomb  Co 

Monroe  Co 

Oakland  Co 

St  Clair  Co 

Washtenaw  Co 

Wayne  Co 
Grand  Rapids,  MI 

Kent  Co 

Ottawa  Co 
Muskegon,  MI 

Muskegon  Co 

Mississippi 

Memphis,  TN-AR-MS 
De  Soto  Co 

Missouri 

St  Louis,  MO-IL 
Franklin  Co 
Jefferson  Co 
St  Charles  Co 
St  Louis  Co 
St  Louis 

New  Hampshire 

Portsmouth-Dover-Rochester,  NH-ME 
Rockingham  Co  (Part) 
Exeter  Town 
Greenland  town 
Hampton  town 
New  Castle  town 
Newfields  town   - 
Ne«vington  town 
Newmarket  town 
North  Hampton  town 
Portsmouth  city 
Rye  town 
Stratham  town 
Kinsington  town ' 
South  Hampton  town  * 
Hampton  Falls  town  * 


Strafford  Co  (Part) 

Barrington  town 

Dover  city 

Durham  to%vn 

Farmington  town 

Lee  town 

Madbury  town 

Milton  town 

Rochester  city 

RoUinsford  town 

Somersworth  city 
Boston-Lawrence-Salem,  MA-NH 
Rockingham  Co  (Part) 

Atkinson  town 

Brentwood  town 

Danville  town 

Deny  town 

East  Kingston  town 

Hampstead  town 

Kingston  town 

Newton  town 

Plaistow  town 

Salem  town 

Sandown  town 

Seabrook  to«vn 

Windham  town 

Londonderry  town 
Hillsborough  Co  (Part) 

Peiham  town 

Amherst  town .. 

Brookline  town 
.   Hollistown 

Hudson  town 

Litchfield  town 

Merrimack  towm 

Milford  town 

Mont  Vernon  town 

Nashua  city 

Wilton  town 

New  Jersey 

Allentown-Bethlehem,  PA-NJ 

Warren  Co 
Atlantic  City.  NJ 

Atlantic  Co 

Cape  May  Co 
New  York-Northern  New  )er8ey-Long 
Island,  NY-NJ-CT 

Bergen  Go 

Essex  Co 

Hudson  Co 

Hunterdon  Co 

Middlesex  Co 

Monmouth  Co 

Morris  Co 

Ocean  Co  . 

Passaic  Co 

Somerset  Co 

Sussex  Co 

Union  Co 
Philadelphia-Wilmington-Trenton,  PA- 
NJ-DE-MD 

Burlington  Co 

Camden  Co 

Cumberland  Co 

Gloucester  Co 

Mercer  Co 

Salem  Co 


New  York 

New  York-NortfafliiiNew  |ersey-Long 
IslMd  NY-NI-CT 

BronxCo 

Kings€o 

NasiauCo 

New  York  Co  (Manhattan) 

OrangeCo 

Putnam  Co 

Queens  Co 

Richmond.  Co 

Rockland  Co 

Suffolk  Co 

Westchester  Co 
Jefferson  Co,  NY 

North  Carolina 

Charlotte-Gastonia-Rock  Hill.  NC-SC 

Cabarrus  Co 

Gaston  Co 

Lincoln  Co 

Mecklenburg  Co 

Rowan  Co 

Union  Co 
Raleigh-Durham.  NC 

Durham  Co 

Franklin  Co 

OrangeCo 

Wake  Co 

Granville  Co  ■ 

Ohio 

Cincinnati-Hamilton.  OH-KY-IN 

Butlef  Co 

Clermont  Co 

Hamilton  Co 

Warren  Co 
Cleveland-Akron-Lorain.  OH 

Cuyahoga  Co 

Geauga-Co 

LakeCo 

Lorain  Co 

Medina  Co 

Portage  Co 

Simunit  Co 
Huntington-Ashland,  WV-KY-OH 

Lawrence  Co 
Parkersburg-Marietta.  WV-OH 

Washington  Co 

Oklahoma 

Tul8a,OK 
Creek  Co 
Osage  Co 
Rogers  Co 
Tulsa  Co 
Wagoner  Co 

Oregon 

Portland-Vancouver.  OR-WA 
Clackamas  Co 
Multnomah  Co 
Washington  Co 
YamhiU  Co 

Pennsylvania 

Allentown-Bethlehem.  PA-NJ 
Carbon  Co 
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L^ighCo  •  ';•  •      «'^- 

Northamptoo  C#^"  ^  "^^^^-^ 
Philadelpfaia-WHinhigton-Trenton,  PA- 
NJ-DE-MD 

Bucks  Co 

Chester  Co 

Ddaware  Co 

Montgomery  Co 

Philadelphia  Co 
Pittsburgh-Beaver  Valley.  PA 

Allegheny  Co 

Beaver  Co 

Fayette  Co 

Washington  Co 

Westmoreland  Co 

Butler  Co  > 

Armstrong  Co  > 

Rhode  Island  (Entirei  State) 

Providence-Pawtucket-Fall  River.  RI-MA 

(RI  Portion) 
New  London-Norwich,  CT-RI  (RI 

Portion) 
Non  MSA  Areas  '  (In  Previous  Planning 

Areas) 

South  Carolina 

Charlotte-Gastonia-Rock  Hill.  NC-SC 
York  Co 

Tennessee 

Nashville.  TN 

Cheatham  Co 

Davidson  Co 

I^cksonCo 

Robertson  Co 

Rutherford  Co 

Sumner  Co 

Williamson  Co 

Wilson  Co 
Memphis,  TN-AR-MS 

Shelby  Co 

Tipton  Co 

Texas 

Beaumont/Port  Arthur,  TX 

Hardin  Co 

Jefferson  Co     ' 

OrangeCo 
Dallas-Fort  Worth,  TX 

Collin  Co 

Dallas  Co 

Denton  Co 

Ellis  Co 

Johnson  Co 

Kaufinan  Co 

Parker  Co 

Rockwall  Co 

Tarrant  Co 
El  Paso,  TX 

El  Paso  Co 
Houston-Galveston-Brazoria,  TX 

Brazoria  Co 

Fort  Bend  Co 

Galveston  Co 

Harris  Co 

Liberty  Co : 

Montgomery  Co 

WaUerCo 


"  Orambers  Co ' 

Vtah 

Salt  Uke  Oty-Ogden.  UT 
Davis  Co 
Salt  Lake  Co 
Weber  Co 

Virginia 

Norfolk/Virginia  Beach-Newport  News, 
VA 

Gloucester  Co 

James  City  Co 

Yorit  Co 

Chesapeake 

Hampton 

Newport  News 

Norfolk 

Poquoson 

Portsmouth 

Suffolk 

Virginia  Beach 

Williamsburg 
Richmond-Petersburg,  VA 

Charles  City  Co 

Chesterfield  Co 

Dinwiddle  Co 

Goochland  Co 

Hanover  Co 

Henrico  Co 

New  Kent  Co 

Powhatan  Co 

Prince  George  Co 

Colonial  Heights 

Hopewell 

Petersburg 

Richmond 
Washington.  DC-MD-VA 

Arlington  Co 

Fairfax  Co 

Loudoun  Co 

Prince  William  Co 

Stafford  Co 

Alexandria 

Fairfax 

Faljs  Church 

Manassas 

Manassas  Paric 

Washington 

Portland- Vancouver.  OR-WA 
Clark  Co 

West  Virginia 

Huntington-Ashland.  WV-KY-OH 

Cabell  Co 

Wayne  Co 
Parkersburg-Marietta,  WV-OH 

Wood  Co 

Wisconsin 

Chicago-Gary-Lake  Ctounty.  IL-IN-WI 

Kenosha  Co 
Milwaukee-Racine,  WI 

Milwaukee  Co 

Ozaukee  Co 

Racine  Co 

Washington  Co 

Waukesha  Co 


Sheboygan,  Wl 

^eboygan  Co 

Manitowoc  Co ' 
Kewaunee  Co.  WI 

'The  counties  (or  cities  or  towrtthtpt)  are  either 
(B)  part  of  the  previous  planning  area  but  not  part  of 
the  CMSA  (or  MSA)  or  (b)  counties  ad)aaent  to  th« 
CMSA  (or  KliSA)  and  measuring  violations. 

'The  Uke  Tahoe  area  is  proposed  to  be  excluded 
from  tlta  deaigiiation  becaitse  it  is  physically 
separated  from  the  Sacraramto  area  by  a  mountain 
range.  The  exact  description  of  the  Lake  Tahoe  area 
is  described  in  40  CPR  81.275. 

'Santa  Cruz  Co.  in  California  was  not  included 
because  II  is  physically  separated  boa  the  Bay  Area 
by  a  momtain  range. 

TABLE  B^AREAS  PROPOSED  TO  BE 
DESIGNATED  NONATTAINMENT 
FOR  CARBON  MONOXDK 
State  Area  County 

Alaska 

Anch(Htige.  AK 

Anchorage  Borough 
North  Star  Borou^,  AK 

(Fairbanks) 

Arizona 

Phoenix,  AZ 
Maricopa  Co 

Arkansas 

Memphis,  TN-AR-MS 
Crittenden  Co 

California 

Chico.  CA 

Butte  Co 
Fresno.  CA 

Fresno,  Co 
Los  Angeles-Anaheim-Riverside,  CA » 

Los  Angeles  Co 

Orange  Co 

Riverside  Co 

San  Bernardino  Co 
Modesto,  CA 

Stanislaus  Co 
Sacramento,  CA 

EI  Dorado  Co 

Placer  Co 

Sacramento  Co 

Yolo  Co 
San  Francisco-Oakland-San  Jose  CA  ' 

Alameda  Co 

Contra  Costa  Co 

Marin  Co  ' 

Napa  Co 

San  Francisco  Co 

San  Mateo  Co 

Santa  Clara  Co 

Solano  Co 

Sonoma  Co 

Colorado 

Colorado  Springs,  Co 

El  Paso  Co 
Denver-Boulder.  CO 

Adams  Co 

Arapahoe  Co 

Boulder  Co 
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Denver  Co 

Douglas  Co 

Jefferson  Co 
Fort  Collins-Loveland,  00 

Larimer  Co 
Greelly,  CO 

Weld  Co 

Connecticut 

New  York-Northern  flew  Jersey-Long 
Island.  NY-NI-CT 

Faii&eld  Couaty 

New  Haven  County  (Put) 

Ansonia  city  ' 

Seacon  Falls  town 

Deity  dty 

Milford  city 

Oxford  town 

Seymour  town 
Litchfield  County  (Part) 

Bridgewater  town 

New  Milford  town 
Hartford-New  Britain-Kfiddletown.  CT 
Hartford  County  (Part)  i 

Bristol  city  | 

Burlington  town  | 

Avon  town 

Bloomfield  town 

Canton  town 

East  Granby  town 

East  Hartford  town 

East  Windsor  town 

Enfield  town 

Farmington  town 

Glastonbury  town 

Granby  town 

Hartford  city 

Manchester  town 

Madbenragfa  town 

Newington  town 

Rocky  Hill  town 

Simsbury  town 

South  Windsor  town 

Suffield  town 

West  Hartford  town 

Wethersfield  town 

Windsor  town 

Windsor  Locks  town 

Berlin  town 

New  Britain  city 

Plauwilleiown 

Southington  town 
Litchfield  County  (Part) 

Plymouth  town 

Barkhamsted  town 

New  Hartford  town 
New  London  County  (Part) 
Colchester  town 
Tolland  County  (Part) 
Andover  (Part) 

Bolton  town 

Columbia  town 

Coventry  town 

Ellington  town 

Hebron  town 


Somers  town 
Stafford  town 
Tdlard  town 
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Vernon  town 

Willington  town 

Middlesex  County  (Part) 

Cromwell  town 

Duriuim  town 

East  Hampton  town 

Haddam  town 

Middlefield  town 

Middleton  city 

Pordand  town 

East  Haddam  town 

Non  CMSA  Portion  of  Hartfoid  ■ 

(Part  of  Previous  Planning  Area 

AQCR42) 
Litchfield  Country  (Part) 

Bethlehem  town 

Thomaston  town 

Watertown  town 

Woodbury  town 
New  Haven  County  (Part) 

Bethany  town 

Branford  town 

Cheshire  town 

East  Haven  town 

Guilford  town 

Hamden  town 

Madison  town 

Meriden  city 

Middlebury  town 

Naugatuck  town 

New  Haven  city 

North  Bradford  town 

North  Haven  town 

Orange  town 

Prospect  town 

Southbury  town 

Wallingford  town 

Waterbury  city 

West  Haven  city 

Wolcott  town 

Woodbridge  town 

District  of  Columbia  (Entire  Diatricl^ 

Washington,  DC-MD-VA 

Idaho 

Boise  City,  ID 
Ada  Co 

Illinois 

St  Louis.  MO-fi. 
Clinton  Co 
Jersey  Co 
Madison  Co 
Monnie<^ 
St  Clair  Co 

Kansas 

Wichita,  KS 
Butler  Co 
Harvey  Co 
SedgwickCo 

Maryland 

Baltimore,  MD 

Aime  Arundel  Co 
Baltimore  Co 
Carroll  Co 
Harford  Co 


Howard  Co 
Baltimore 
Queen  Annes'Oo 
Washington.  DC-MD-VA 
Calvert  Co 
Charles  Co 
Frederick  Co 
Montgomery  Co 
Prince  Georges  Co 

Massachusetts 

Boston-Lawrence-Salem,  MA-NH  fMA 

portion) 
New  Bedford,  MA 

Non  CMSA/MSA  *  (Previous  Plannhig 
Areas) 

Above  Areas  Include: 

Essex  Counlar 

Middlesex  County 

Plymouth  County 

Suffolk  County 

Barnstable  County 

Dukes  County 

Nantucket  County 

Norfolk  County 

Bristol  County 
Worcester  County  ^Part) 

Berlin  town 

Bolton  town 

Harvard  town 

Hopedale  town 

Lancaster  town 

Mendon  town 

Milford  town 

Southborough  town 

Upton  town 
SpringReld,  MA 
Pittsfield.MA 

Non  MSA  *  (Previous  Planning  Areas) 
..     Above  Areas  Include: 

Hampden  County 

Hampshire  County 

Franklin  County 

Berkshire  County 

Michigan 

Detroit-Ann  Arbor.  MI 
Lapeer  Co 
Livingston  Co 
Macomb  Co 
Monroe  Co 
Oakland  Co 
St  Clair  Co 
Washtenaw  Co 
Wayne  Co 

Minnesota 

Duluth.  MN-WI 

St  Louis  Co 
Minneapolis-St  Paul.  MN.-WI 

AnokaCo 

Carver  Co 

Chisago  Co 

Dakota  Co 

Hennepin  Co 

Isanti  Co 

Ramsey  Co 

Scott  Co 
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Washington  Co 
WrightCo 
St  Cloud.  MN 
Benton  Co 
Shelbume  Co 
Steams  Co 

Mississippi 

Memphis.  TN-AR-MS 
De  Soto  Co 

Missouri 

Sprin^eld,  MO 

Christian  Co 

Greene  Co 
St  Louis.  MO-IL 

Franklin  Co 

Jefferson  Co 

St  Charies  Co 

St  Louis  Co 

St  Louis 

Montana 

Great  Falls.  MT 
Cascade  Co 
Missoula  Co,  MT 

Nebraska 

Lincohi.  NE 

Lancaster  Co 

Nevada 

Las  Vegas.  NV 

Clark  Co        -' 
Reno.  NV 

Washoe  Co 

New  Hampshire 

Bostoo-Lpwrence-Salem.  NIA-NH 
Rockii^am  County  (Part), 

Atkinson  town 

Brentwood  town 

Danville  town 

East  Kingston  town 

Hempstead  town 

Kingston  town 

Newton  town 

Haistow  town 

Sandown  town 

Seabrook  town 

Derry  town 

Salem  town 

Windham  town 

Londonderry  town 
Hillsborough  County  (Part) 

Pelham  town 

Amherst  town 

HoHistown 

Hudson  town 

Utchfidd  town 

Merrimack  town 

Milford  town 

Nashua  city 

Brookline  town 

Mount  Vernon  town 

Wilton  town 
Manchester.  NH 
HiUsborough  Co^i^  (Parli;)    , 

Bedford  towiirt.  ^-.-.-^v-tf  . 


Goffston  town 

Manchester  city 
Merrimack  County  (Part) 

Allenstown  town 

Hooksett  town 
Rockingham  County  (Part) 

Auburn  town 

Candia  town 

New  Jersey 

Nevi  York-Northern  New  Jersey-Long 
Island,  NY-NJ-CT 
Beigen  Co 
Essex  Co 
HudsonCo 
Hunterdon  Co 
Middlesex  Co 
Monmouth  Co 
Morris  Co 
Ocean  Co 
Passaic  Co 
Somerset  Co 
Sussex  Co 
Union  Co 

New  Mexico 

Albuquerque,  NM 
Bernalillo  Co 

New  York 

New  York-Northern  New  Jersery-Long 

Island,  NY-NJ-CT 

Bronx  Co 

Kings  Co 

Nassau  Co 

New  York  Co  (Manhattan) 

Orange  Co 

Pumam  Co 

Queens  Co 

Richmond  Co 

Roddand  Co 

Suffolk  Co 
Westchester  Co 
Syracuse,  NY 

Madison  Co 

Onondaga  Co 

Oswego  Co 

North  Carolina 

Raleigh-Durham.  NC 
Durham  Co 
Franklin  Co 
Orange  Co 
Wake  Co 

(Mo 

Cleveland-Akron-Lorain.  OH 

Cuyahoga  Co 

Geauga  Co 

Lake  Co 

Lorain  Co 

Medina  Co 

Portage  Co 

Summit  Co 
Steubenvllle-Weirton.  OH-WV 

Jefferson  Co 

Oklahoma 
Oklahoma  City,  OK 


Canadian  Co 
Cleveland  Co 
Logan  Co 
McClainCo 
Oklahoma  Co 
Pbttawatbmiie  Co 

Oregon 

Josephine  Co,  OR 
Medford,  OR 

Jackson  Co 
Portland- Vancouver,  OR-VVA 

Clackamas  Co 

Multnomah  Co 

Washington  Co 

Yamhill  Co 

Pennsylvania 

Pittsburi^-Beaver  Valley,  PA 
Allegheny  Co 
Beaver  Co 
Fayette  Co 
Washington  Co 
Westmoreland  Co 

Tennessee 

Memphis,  TN-AR-MS 

Shelby  Co 

Tipton  Co 
Nashville,  TN 

Cheatham  Co 

Davidson  Co 

Dickson  Co 

Robertson  Co 

Rutherford  Co 

Sunnier  Co 

Williamson  Co 

Wilson  Co 

Texas 

El  Paso,  TX 

El  Paso  Co 
Houston-Galt^eston-Brazoria,  TX 

Brazoria  Co 

Fort  Bend  Co 

Galveston  Co 

Harris  Co 

Liberty  Co 

Montgomery  Co 

Waller  Co 

Utah 

Provo-Orem.  UT 

Utah  Co 
Salt  Lake  City-Ogden,  UT 

Davis  Co 

Salt  Lake  Co 

Weber  Co 

Virginia 

Washington,  DC-MD-VA 
Arlington  Co 
Fairfax  Co 
Loudoun  Co 
Prince  William  Co 
Stafford  Co    . 
Alexandria 
Fairfax 


—»» 


y  -Vei. «.  We.  we  I  Mondqy.  June  fl.  Iflfttj  Trnprnwl  3m»g 


JMI 


Falls  Church 
Manassas 
Manassas  Park 

Washington 

Portland-Vancouver,  OR-WA 

Clark  Co 
Seattle-Tacoma.  WA 

King  Co 

Pierce  Co 

Snohomish  Co 
Spokane,  WA 

Spokane  Co 
Yakima.  WA 

Yakima  Co 

West  Virginia 

Stuebenville-Weirton,  OH-WV 

Brooke  Co 

Hancock  Co 
Wisconsin 

Duluth,  MN-WI 

Douglas  Co 
Minneapolis-St.  Paol,  MN-WI 

St  Croix  Co 
PH  Doc.  88-12384  Filed  6-3-t&  8:45  an] 
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June  S,  1988 
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■  Ventura  Co.  in  California  was  not  included  It  is 
phyaictdiy  Mparated  from  the  Sovth  Coaat  Air  Basin 
by  •  BOaBUin  rang*. 

*  Santa  Cm  Co.  in  Califomia  was  not  indu4ed 
bacanaa  it  is  physically  separated  frooi  the  Bay 
Ana  by  a  nKwntain  range. 

*  The  counties  (or  cities  or  townships)  are  part  of 
the  previoos  planning  area  but  not  part  of  the 
CMSAandMSA. 
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Department  of 
Transportation 

Research  and  Special  Prograflw 
Admlnistratton 

City  of  Maryland  Heigfrts  (Missouri) 
AppHcaWon  for  Inconsistency  Ruling; 
PubDc  Notice  and  tmrttation  to  Comment 
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CityofMarytand 
AppfcaUowlof 
Pubic  Node*  and 
Cofmnant 


^dtwcv;  Research  and  Special  Programs 
Administration,  DOT. 

ACTION:  Pablic  notice  and  invitation  to 
comment 


Y*( 


ft  The  aty  of  Maryland 
Heists,  Missouri,  has  applied  for  an 
administrative  ruling  determining 
whether  its  requirement  for  a  $1,000 
bond  for  each  vehicle  carrying 
hazardous  and  other  wastes  is 
inconsistent  with  the  Hazardous 
Materials  Transportation  Act  (HMTA), 
and  the  Hazardous  Materials 
Regulations  (HMR)  issued  thereunder 
and,  therefore,  preempted  under  section 
112(a)  of  the  HMTA. 
OATCS:  Comments  received  on  or  before 
July  29. 1968,  and  rebuttal  comments 
received  on  or  before  September  16, 
1988,  will  be  considered  before  an 
administrative  ruling  is  issued  by  the 
Director  of  the  Office  of  Hazardous 
Materials  Transportation.  Rebuttal 
comments  may  discuss  only  those  issues 
raised  by  comments  received  during  the 
initial  comment  period  and  may  not 
discuss  new  issues. 
AOOntSSes:  The  application  and  any 
comment  received  may  be  reviewed  in 
the  Dockets  Unit.  Research  and  Special 
Programs  Administration,  Room  8428, 
Nassif  Building.  400  7tli.  Street  SW., 
Washington.  DC  205go.Comments  and 
rebuttal  comments  on  the  application 
may  be  submitted  to  the  Dockets  Unit  at 
the  above  address,  and  should  include 
the  Docket  Number,  IRA-43.  Three 
copies  are  requested.  A  copy  of  each 
comment  and  rebuttal  comment  must 
also  be  sent  to  Mr.  Michael  K.  Moran, 
Building  Commissioner.  City  of 
Maryland  Heights,  212  Millwell  Drive, 
Maryland  Heights.  MO  83043,  and  that 
fact  certified  to  at  the  time  comment  is 
submitted  to  the  Dockets  Unit.  (The 
following  format  is  suggested:  "I  hereby 
certify  that  copies  of  this  comment  have 
been  sent  to  Mr.  Moran  at  the  address 
specified  in  the  Federal  Register."] 

FON  nmTNCR  MIRMMtATION  contact: 

Edward  H.  Bonekemper  in.  Senior 
Attorney,  Office  of  the  Chief  Counsel. 
Research  and  Special  Programs 
Administration,  400  7th  Street.  SW., 


W^shiogton,  DC  2009a  teiephone  202- 
368-4382. 

tUPKSMCNTAflV  MPOMMTNM: 

1.  Background 

The  HMTA  (49  App.  U.S.C  1801  et 
•eq.)  at  section  112(a)  (49  App.  U.S.C 
1811(a))  ex|»essly  preempts  "any 
requirement  of  a  State  or  political 
subdivision  thereof,  which  is 
inconsistent  with  any  requirement"  of 
the  HMTA  or  the  HMR  issued 
thereunder. 

Procedural  regulations  implementing 
section  112(a)  of  the  HMTA  and 
providing  for  the  issuance  o! 
inconsistency  rulings  are  codified  at  48 
CFR  107.201  through  107 Jni.  An 
inconsistency  ruling  is  an  advisory 
administrative  opinion  as  to  the 
relationship  between  a  state  or  political 
subdivision  requirement  and  a 
requirement  of  the  HMTA  or  HMR. 
Section  107.209(c)  sets  forth  the 
following  factors  which  are  considered 
in  determining  whether  a  state  or  local 
requirement  is  inconsistent* 

(1)  Whether  compliance  with  both  the 
state  or  local  requirement  and  the 
HMTA  or  HMR  is  possible  (the  "dual 
compliance"  test);  and 

(2)  The  extent  to  which  the  state  or 
local  requirement  is  an  obstacle  to  the 
accomplishment  and  execution  of  the 
HMTA  and  the  HMR  (the  "obstacle" 
test). 

Inconsistency  rulings  do  not  address 
issues  of  preemption  under  the 
Commerce  Clause  of  the  Constitution  or 
under  statutes  other  than  the  HMTA. 

In  issuing  its  advisory  inconsistency 
rulings  concerning  preemption  under  the 
HMTA.  OHMT  is  guided  by  the 
principles  enunciated  in  Executive 
Order  12812  entitled  "Federalism"  (52 
FR  41885.  Oct  3a  1987).  SecUon  4(a)  of 
that  Executive  Order  authorizes 
preemption  of  state  laws  only  when  the 
statute  contains  an  express  preemption 
provision,  there  is  other  firm  and 
palpable  evidence  of  Congressional 
intent  to  preempt,  or  the  exercise  of 
state  authority  directly  conflicts  with  the 
exercise  of  Federal  authority.  The 
HMTA.  of  course,  contains  an  ejutress 
preemption  provision,  which  OHDvfT  has 
implemented  through  regulations  and 
interpreted  in  a  long  series  of 
inconsistency  rulings  beginning  in  197a 

2.  The  ApplicadoD  for  Inoonabtancy 
Ruling 

On  May  13, 1988,  Michael  K.  Moran, 
Building  Commissioner  of  the  City  of 
Maryland  Heights.  Missouri,  filed  an 
inconsistency  ruling  application.  That 
application  requested  a  ruling 


eaBosming  tfaa  aooaistancy  with  tiie 
HMTA  of  the  following  prohibitim  in 
Motion  I  of  tte  City's  Ordinance  88-378: 

No  person  ihall  haul  sewage,  sludge, 
hiinian  excrement  •peciaL  haxardous  or 
infectioos  wastes  ivithout  providing  a  bond  in 
the  amount  of  One  Thousand  Dollars  ($1,000) 
per  vehicle  for  each  vehicle,  hauling  or  to 
haul  sewage,  sludge,  human  excrement 
special,  hazardous  or  infectious  waste. 

The  City  has  requested  that  this 
section  be  reviewed  for  consistency 
with  die  insurance  and  indemnification 
requirements  of  the  HMTA.  OHMT  will 
consider  its  consistency  with  all 
relevant  provisions  of  both  the  HMTA 
and  the  HMR. 

On  the  issue  of  consistency,  the  City 
states: 

We  believe  this  bonding  requirenmt  is  not 
in  conflict  with  the  Hazardous  Materials 
Transportation  Act  inasmuch  as  it  Imposes 
an  additional  requirement  upon  haulers:  it 
does  not  exempt,  or  attempt  to  exempt  them 
horn  the  requirements  of  the  Hazardous 
Materials  Transportation  Act 

S.  Public  Comment 

Comments  should  be  restricted  to  the 
issue  of  whether  the  requirement  in 
Section  1  of  Ordinance  88-378  of  the 
City  of  Maryland  Heights,  Missouri,  for 
a  $1,000  bond  for  each  vehicle  carrying 
hazardous  and  other  wastes  is 
inconbistent  with  the  HMTA  or  the 
HMR.  They  should  specifically  address 
the  "dual  compliance"  and  "obstacle" 
tests  described  above  under 
"Back^und." 

Among  the  issues  to  be  addressed  are: 
Is  there  any  conflict  with  HMTA  or 
HMR  requirements?  How  great  a  bnirden 
or  obstacle  is  the  $1,000  per  vehicle 
bond?  Is  any  such  "obstacle"  an 
obstacle  to  the  HMTA  or  HMR  or 
merely  to  transportation? 

Commenters  should  note  that  the  49 
CFR  387.15  insurance  requirements  for 
highway  transportation  of  hazardous 
wastes  and  other  hazardous  materials 
were  not  issued  under  the  HMTA  and 
thus  are  irrelevant  to  this  proceeding. 

Persons  intending  to  comment  on  the 
application  should  examine  the 
complete  application  in  the  RSPA 
Doekata  foanch.  inchiding  the  text  of 
Ordinance  88-378,  and  the  procedures 
governing  the  Department's 
consideration  of  applications  for 
inconsistency  rulings  (49  CFR  107.201- 
107.211). 

Issued  in  Washington,  DC,  on  May  31, 1968. 
Alan  L  Roberts. 

Director,  Office  of  Hazardous  Materials 
Tranapmtation. 
(FR  DoC  88-12627  Filed  6-3-80;  8:48  am] 
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Part  IV 

Environmental 
Protection  Agency 

40  CFR  Parts  264,  265,  and  270 
Delay  of  the  Closure  Pertod  for 
Hazardous  Waste  Management  Faclfilles; 
Proposed  Rule 


PIVIflOflMEirr AL  PROTECTION 
AGENCY 

40  CFR  Pwto  264, 266.  Md  270 
[FRL-3334-2] 

OMfy  Of  Itw  CloMra  Period  f0r 
Hazardous  Waolo  r 
FacNMM 


/  M  53.  ^9.  ip:AcJMN4ittr)WP.ft  ffll^V  Woposed  Riile^ 


;  Environmental  Protecti<«- 
Agency. 

ACTION:  Proposed  rule. 


:  The  Environmental  Protection 
Agency  (EPA)  i«  proposing  to  amend 
portions  of  tbe  closure  re^iirements 
under  Subtitle  C  of  the  Resource 
Conservation  and  Recovery  Act  (RCRA) 
applicable  to  owners  and  operators  of 
certain  types  of  hazardous  waste  land 
disposal  facilities.  The  proposed 
amendments  would  allow,  under  limited 
circumstances,  a  landfill  or  surface 
impoundment  to  remain  ojien  after  the 
final  receipt  of  hazardous  wastes  in 
order  to  receive  non-hazardous  wastes 
in  that  unit.  This  proposed  rule  details 
the  circumstances  under  which  a  unit 
may  remain  open  to  receive  non- 
hazardous  wastes  and  describes  the 
conditions  applicable  to  such  units. 
DATE  Comments  must  be  submitted  on 
or  before  July  21, 198&  < 

Aooncss:  The  public  must  send  an     I 
original  and  two  copies  of  their  I 

comments  to:  EPA  RCRA  Docket  (8-201) 
(WH-562),  401  M  Street  SW.. 
Washington.  DC  20460. 

Hace  the  docket  #P-ee-DCPP-FFFPF 
on  your  comments.  For  additional 
details  about  the  OSW  docket  see  the 
"OSW  Docket"  section  in 
"Supplementary  Information".  j 

ran  RMTNm  MFOfWATKMi  contact: 
The  RCRA  Hotline  at  (800)  424-0346  (toll 
free)  or  (202)  382-3000  in  Washington. 
DC  or  Sharon  Frey.  Office  of  Solid 
Waste  (WH-563).  U.S.  Environmental 
Protection  Agency.  401  M  Street  SW.. 
Washington,  DC  20460.  (202)  47&-6725. 
•urmjomaurt  mrmmation:  The 
OSW  docket  is  located  at:  EPA  RCRA 
Ducket  (Sub-basement).  401  M  Street 
SW.,  Washington.  DC  20460. 

The  docket  is  open  from  9HX)  to  4:00 
Monday  through  Friday,  except  for 
Federal  holidays.  The  public  must  make 
an  appointment  to  review  docket 
materials.  Call  47S-0327  for 
appointments.  The  public  may  copy 
materials  at  the  cost  of  $.15/page. 
Charges  under  $15.00  are  waived. 

PrMmUs  Ouiliiie 

I.  Authority 

II.  Background 
nL  Synopsis  of  Proposed  Rule 


A.  Rstiooale  for  Proposed  Rnls 

B.  Summaiy  of  Pn^KMcd  Rule 

IV.  Section-by-Secdon  Analysis  of  Proposed 
Rule 

A.  AppUcability 

B.  Part  2M  Standards 

1.  General  ConditioDS  for  Delay  of 
Closure 

a.  Demonstrations  for  Extensions  to 
Closure  Deadlines 

b.  Changes  to  Facility  Plans 

c.  Exposure  Assessment  Information 

d.  Permit  Revisions 

2.  Surface  Impoundments  that  Do  Not 
Meet  Liner  and  Leacbate  Collection 
System  Requirements 

a.  Contii^nt  Corrective  Measures 
Plan 

b.  Alternatives 

(1)  Alternative  1— Removal  of 
Hazardous  Wastes 

(2)  Altenative  2— Flushing 
Hazardous  Wastes 

(a)  Sludge  Removal  and  Flushing 
of  Liquids 

(b)  Relationship  to  Mixture  Rule 

(3)  Alternative  3-— Leaving 
Hazardous  Wastes  in  Place 

c  Corrective  Action  Requirements 

(1)  Disposal  Impoimdments 

(2)  Surface  Impoundments  at  Which 
Wastes  Are  Removed 

(a)  Releases  at  the  Time  of  the 
Final  Receipt  of  Hazardous  Wastes 

(b)  Releases  after  the  Final 
Receipt  of  Hazardous  Wastes 

d.  Evaluating  Progress  of  Corrective 
Action 

3.  Notiiication  of  Closure 

C  Part  270  Permit  Modification 

Requirements 
D.  Coiiforming  Changes 

1.  Conforming  Changes  to  Part  286 
Interim  Status  Requirements 

a.  Initial  Demonstrations 

b.  Corrective  Action 

c  Applicability  te  New  Interim  Status 
UniU 

2.  Other  Conforming  Changes  to  Parts 
264  and  266 

V.  State  Authorization 

A.  Applicability  of  Rules  in  Authorised 
States 

B.  Effect  of  Proposed  Rule  on  State 
Authorizations 

VL  Executive  Order  12291 
Vn.  Paperwork  Reduction  Act 
Vm.  Regulatory  Flexibility  Act 
List  of  Subjects 

L  Authority 

These  requirements  are  proposed 
under  the  authority  of  sections  1006, 
2002(a).  3004, 3005,  and  3006  of  the  Solid 
Waste  Disposal  Act,  as  amended  by  the 
Resource  Conservation  and  Recovery 
Act  of  1976,  as  amended  (42  U.8.C  6005, 
6012(a).  6924.  6025.  and  6028). 

n.  Background 

Section  3004  of  RCRA  Subtitle  C 
requires  the  Administrator  of  EPA  to 
promulgate  regulations  establishli^  such 
performance  standards  applicabla  to 
owners  and  operators  of  hazardous 


waiiste  treatndent.  storage,  or  dfspoMi     ^  '^"  '-'';  ^] 

focilitics  (TSDFs),  as  may  be  necessary 

to  iat>tect  human  health  and  the 

environment  Section  3006  requires  the 

AdminiatiatOT  to  prDiautgate  regulations 

reqoiring  each  parson  owning  or 

op^ting  a  TSDP  to  have  a  permit  and 

to  establish  reqidrements  for  permit 

applications.  Recognizing  that  a  period  ' 

of  tbne  would  be  required  to  issue 

permits  to  all  facilities.  Congress  created 

"interim  status"  in  section  3006(e)  of 

RCRA.  Owners  and  operators  of 

existing  haze^dous  waste  TSDFs  who 

qualify  for  interim  status  will  be  treated 

as  having  been  issued  permits  until  EPA 

takes  final  administrative  action  on  their 

permit  applications.  The  privilege  of 

carrying  on  operations  during  interim 

status  carries  with  it  the  responsibility 

(A  complying  with  appropriate  portions 

of  the  section  3004  standards. 

EPA  has  issued  several  sets  of 
regulations  to  implement  RCRA  section 
3004.  niese  regulations  include  Part  284 
(wUcb  provides  standards  for  owners 
and  operators  of  T^Fs  that  have  been 
issued  RCRA  permits)  and  Pari  285 
(which  provides  standards  for  owners 
and  operators  of  interim  status  TSDFs) 
of  Title  40  of  the  Code  of  Federal 
Regulationa  (CFR).  Subpart  G  within 
these  two  Parts  addresses  requirements 
for  closing  TSDFs  and  maintabiing  them 
after  closure  if  necesary.  The  Subpart  G 
requirements  in  both  of  these  Parts, 
particnlariy  the  closure  deadlines  found 
in  S  S  264.112,  285.112. 284.113.  and 
285.113,  would  be  affected  by  the 
promulgation  of  today's  proposal. 

The  requirements  at  9  S  204.113  and 
265.113  were  last  amended  on  May  2, 
1986  (51 FR 16422).  Prior  to  that  final 
rule,  8  S  284.113(a)  and  285.113(a) 
required  the  owner  or  operator  to  treat 
remove  firom  the  site,  or  dispose  of  all 
hazardous  wastes  in  accordance  with 
the  approved  closure  plan  within  90 
days  after  receiving  the  final  volume  of 
hazardoua  wastes  (or  for  interim  status 
facilities,  within  90  days  after  approval 
of  the  closure  plan,  if  that  is  later).  Prior 
to  the  May  2. 1988.  rules.  {  S  264.113(b) 
and  285.113(b)  also  required  the  owner 
or  operator  to  complete  closure 
activities  within  180  days  after  receiving 
the  final  volume  of  wastes  (or  approval 
of  die  closure  plan).  Preambles  and 
supporting  documents  to  the  earlier 
rulemakings  on  May  19. 1980  and 
January  12. 1961  did  not  addreas  the 
rationale  for  distinguishing  between  the 
deadlines  for  the  ftnal  receipt  of 
haxardota  waste  in  1 1 284.113(a)  and 
285.113(di)  and  the  final  receipt  of  both 
hazardous  and  non<4iazardous  waste  in 
the  deadlines  in  1 1 264.113(b)  and 
2e5.li3(b). 


To  ,i;Bike  \  1 284-113(b)  and  89S,113(b) 
cbnsisteat.with  the  deadlines  in 
S  i  284.113(a)  and  286.113(a).  die  Agency 
proposed,  on  Mardi  19. 1965.  that 
clpsuBa  be- completed  within  180  days 
after  the  final  receipt  of  hazardoia 
wastes  rather  than  after  the  final  receipt 
of  wastes' (SO  FR  11088).  The  changes  to 
i  i  284ilt3(b)  and  265.113(b)  were 
promulgated  as  proposed  on  May  2. 1986 
(51  FR  16422).  following  public  comment 
After  promulgation  of  the  May  2, 1986. 
amendments,  lawsuits  were  filed 
challenging  the  requirement  that  closure 
be  completed  within  180  days  after  the 
final  receipt  of  hazardous  waste.  The 
litigants.  Union  Carbide  Corporation 
(Union  Carbide)  and  the  Chemical 
Manufacturers  Association  (CMA). 
contended  that  this  change  was 
inconsistent  with  the  Congressional 
intent  evidenced  in  the  Hazardous  and 
Solid  Waste  AmendmenU  (HSWA) 
legislative  history  regarding  closure  of 
surface  impoundments,  and  further  that 
the  change  was  unnecessary  to  protect 
human  health  and  the  environment  and 
that  it  would  discourage  waste 
minimization  and  other  goals  Congress 
expressed  in  HSWA. 

Union  Carbide  and  CMA  were 
particularly  concerned  about  the  effect 
of  the  amended  closure  regulations  on 
surface  impoundments  that  ceased  the 
receipt  of  hazardous  wastes  in 
compliance  with  section  30050)  of 
RCRA.  This  section  of  the  statute 
requires  that  all  surface  impoundments 
that  had  interim  status  on  November  8. 
1984,  either  satisfy  certain  minimum 
technological  requirements  (MTRs)  (i.e.. 
double  liner,  leachate  collection  system, 
and:  ground-water  monitoring 
requirements)  applicable  to  new  surface 
impoundments,  receive  a  variance  fit>m 
these  requirements,  or  cease  the  receipt 
storage  or  treatment  of  hazardous  waste 
by  November  8. 1988.  The  May  2. 1986. 
closure  rule  would  require  interim  status 
surface  impoundments  that  failed  to 
meet  MTRs  by  die  November  8. 1988. 
deadline  to  close  within  180  days, 
because  November  8,  by  statute,  would 
be  the  date  of  final  receipt  of  hazardous 
waste  for  these  units.  Union  Carbide 
and  CMA,  however,  argue  that  the 
legislative  history  of  HSWA  expliciUy 
indicates  Congressional  intent  to  allow 
disposal  surface  impoundments  that 
stop  receiving  hazardous  wastes  to 
remain  open  and  receive  non-hazardous 
wastes  after  this  deadline,  even  if  they 
do  not  retrofit  to  satisfy  the  MTRs. 

The  legislative  history  of  section 
3005(i)  of  RCRA  (130  Cong.  Rec  Sei82 
(daily  ed.  July  25. 1984))  contains  a  brief 
discussion  that  indicates  that  the 
retrofitting  requirements  do  not  in 


themselves  require  the  closare.of  an 
impoundment  that  ceases  to  re^ve 
hazardous  wastes  and  that  requiring 
such  closure  would  not  be  proper  if  the 
management  of  the  infKutodraent  were 
protectiva;^  human  health  and  the 
environment  In  the  preamble  to  the 
May  2. 1986^  final  rule,  the  Agency 
argued  that  while  the  legislative  history 
evidences  that  fact  that  section  3005(j) 
of  RCRA  itsalf  does  not  mandate  closure 
of  an  interim  status  surface 
impoundment  that  ceases  to  receive 
hazardous  wastes,  it  leaves  unimpaired 
EPA's  pre-existing  authority  to  establish 
by  regulation  additional  closure 
requirements  as  necessary  to  protect 
human  health  and  die  enviixHiment  In 
other  words.  EPA  concluded  that  the 
statute  did  not  direcdy  address  the  issue 
and  did  not  constrain  its  discretion  to 
promulgate  closure  regulations  for 
surface  impoundments  subject  to  the 
retrofitting  requirements.  QPA 
concluded  on  a  factual  and  policy- 
making basis  that  expeditiously  closing 
hazardous  waste  surface  impoundments 
after  they  tftop  receiving  hazardous 
wastes  was  necessary  to  ensure 
protection  of  human  health  and  the 
environment.  The  Agency  primarily  was 
concerned  that  in  certain 
circumstances,  proper  management  of 
the  facilify  might  be  continued  which 
could  lead  to  an  increased  possibiUfy  of 
releases  and  therefore  risks  to  human 
health  and  the  environment 

in.  Synopsis  of  Proposed  Rule 

A.  Rationale  for  Proposed  Rule 

Since  tha  challenge  to  the  May  2. 1988. 
final  rule.  EPA  has  been  engaged  in 
negotiations  to  setde  the  suit  lm>ught  by 
Union  Carbide  and  CMA.  While  no 
written  setdement  of  this  action  has  yet 
been  signed,  as  a  result  of  the 
discussions  EPA  now  believes  that  it 
may  not  be  necessary  to  require  closure 
and  termination  of  the  receipt  of 
nonhazardous  wastes  at  all  non- 
retrofitted  surface  impoundments.  Under 
certain  carefully  controlled 
circumstances  it  may  be  possible  for  a 
nonretrofitted  surface  impoundment  to 
continue  to  receive  nonhazardous  waste 
in  manner  that  is  protective  of  human 
health  and  the  environment  EPA  also 
believes  that  other  types  of  land 
disposal  units  may  be  able  to  continue 
to  accept  nonhazardous  wastes  if  they 
are  similarly  controlled.  The  types  of 
controls  that  EPA  deems  necessary  are 
discussed  in  detail  in  Part  IV  of  this 
preamble. 

There  also  are  a  number  of  sound 
policy  reasons  why  it  is  desirable  to 
allow  wuts  to  delay  closure  to  continue 
to  receive  nonhazardous  waste, 


provided  that  it  does  not  jeopafdize 
protection  of  human  health  and  the 
environment  First  the  Agency  is 
concerned  that  the  existing  closure 
deadlines  could  limit  incentives  for   . 
hazardous  waste  minimization.  This 
would  be  inconsistent  with  the  Agony's 
overall  policies  and  goals  as  well  as 
Congressional  intent  expressed  in 
HSWA.  For  example,  a  generator  with 
on-site  hazardous  waste  storage, 
treatment  or  disiMsal  capacity  might 
refrain  from  recycling  wastes  or 
modifying  production  processes  to 
eliminate  the  generation  of  hazardous 
wastes,  if  su(£  actions  resulted  in 
specific  units  no  longer  receiving 
hazardous  wastes.  In  this  case,  the 
current  closure  rules  would  require  the 
closure  of  that  unit  even  if  it  had 
remaining  capacity  useful  for  the 
management  of  nonhazardous  waste. 

Second,  the  land  disposal  prohibitions 
may  require  that  owners  and  operators 
of  land  di^wsal  units  stop  using  the 
units  for  the  management  of  certain 
hazardous  wastes,  e.g..  wastes 
containing  banned  solvents.  As  a 
consequence,  these  requirements  might 
trigger  closure,  of  the  units,  even  if 
capacify  remains  for  managing  other 
hazardous  wastes  or  nonhazardous 
wastes  in  an  environmentally  protective 
manner.  Finally,  die  closure  regulations 
could  act  as  a  disincentive  to  the 
delisting  of  a  waste  stream,  if  such 
delisting  resulted  in  a  triggering  of  the 
closure  requirements. 

In  all  of  these  cases,  the  Agency 
recognizes  that  closure  of  the  unit  while 
the  uiiit  has  remaining  capacify  to 
receive  nonhazardous  wastes  could 
disrupt  facilify  operations  or  impose 
substantial  economic  burdens  on  the 
faciUfy  owner  or  operator.  This  is 
particularly  likely  in  the  case  of 
treatment  impoundments  (such  as 
wastewater  treatment  units)  that  serve 
as  an  integral  part  of  an  industrial  waste 
management  system,  providing 
management  for  both  hazardous  and 
nonhazardous  waste  streams.  The 
Agency  continues  to  believe  that  in 
general,  units  that  cease  the  receipt  of 
hazardous  wastes  should  initiate  closure 
in  accordance  with  Parts  264  and  265 
standards.  However  the  Agency 
believes  that,  under  certain  conditions, 
closure  activities  can  be  deferred 
without  increasing  the  risks  to  human 
health  and  the  environment  For 
example,  landfills  which  meet  the 
permitting  requirements  to  manage 
hazardous  wastes  should  pose  few 
additional  risks  to  human  health  and  the 
environment  provided  added 
nonhazardous  wastes  are  compatible 
with  previously  disposed  hazardous 
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promalt  .       _  _^ 

continuint  tft  ymtect  hanMn  I 

the  eavkonmrafe  by  MlaUidiiiifl,apccifis 
appiicsbilitf  Mq^imMnls. 
envkomMBtad  Gnukois-aadL  tW 
crotinuad  npfiw  niiiB  ai  Sahiitlr  G 
requifeaeat*  ts  «ait»  wnhini. 

open  alter  (he  final  ncciyt  of  1 

woates  (o  receive  oaniMnKlwM 

The  A«eacy  tkcfcfiBKHtpnpnia^toi 
allow  uBtto  that  eeaae  tlM!  receipt  of 
hazardoea  we«let  t»May  daewe.  n 
that  they  BMy  semain  opea  to  ■ceif» 
noahaaardbaa  waetea  ptaaklwl  durf  tfa^ 
meet  the  Pmaifi—iiita  el  today's 
proposal  in  additiaB  to  obrbI  Subtitle 
C  regulatisaa.  EPA  eonnderr  iiear 
reqmcaanto  diacBaeed  below  ta  be 
consisteal  witt  the  fiill  aet  ef  rcfdatevy 
and  legiatative  reqaireaMBta  twrm&f  m 
place  foi  unks  ar  facilities  that  accept 
hazardous  waate. 

B.  Summary  of  Pwposed  Ftuk 

Today's  pioposal  waald  allow  an 
owner  or  operator  oi  a  pcnnkted  or 
interim  status  surface  iatpoundment  or 
landfill  in  eorapliaBce  wiA  appkeable 


Exhibit  I 


contiaim:t»caHitactop«MlitoM'av 
accosdaocewttll  allappliMbilr  SMtMr 
C  inteifaBiUtaaiaBriipairail 

inLk*ii  IfcfcdajF'^  piapasaf  »iy  wftfr 
the  Q>p»  of  aait  wMh  adiiiBawul' 
conditions  impassJ  on*  sarfaae 
impoiaidlnenlr  tfia«  do  aet  aieef  lAe  Hm^ 
an  ttrwraH<>teuBhu<to  eafteeflea'  sytfcui' 
H^aiaenenta.  hi-genenil^  however,  tAe' 
facility  owner  or  aperator  wedtf  ha 
reqaired  fo  operate  andorftf  pemrit 
reqairements  of  40'Cni  Part  am^ 
inchidfaig  Gorrectiva  acfloiv 
Feqairemeata;^  FaciRtiea  cuFrentfy  in 
interim  sta^  which  meet  the 
requirements  of  today^s  proposatmay^ 
defer  cloeore  wfailte  Ae  permit 
applicatioH  iabemf  reviewed,  b- 
addition,  soifaee  HapowiAweiila  Miat  SA 
not  meet  the  l^ier  and  leaeha<e 
coUecfioa  ^FStera  requirement*  wevM 
be  required  \o  remove  att  hazairibu» 
waste,  or.  ilhaxardmm:  waste  were  not 


Requirements  Applicable  to  All  Faculties 
Wishing  to  Oef  er  Closure 


Submit  Permit  Modification/ 

Revisod  Part  B  Application  with 

Demonslrationt  and  Ravia ad  Plana 

of  §9264.1 13(d)/26S.113(d) 


.  or,  for  iHkrtn  statoK  fKiMtteK. 
to  sidmitanaBMriBdPlut&parait     ' 
appMoa<a»  far  ai  faaU  appficattea  tf  not 
previaaa^rB^iiiBad):«tleaaltMO)d>ya 
prior  faffaainalneeiptof  haaaidiDaa! 
wastes.  lOwneta  oroperafena  of  nntt* 
that  racehwdthafrBaatyohiBia'ai 
haaardonaawstasheftna  dw 
pronadgatfaa:  af  thia  niie  wooM:  he 
elVhia  to  keep  their  aaita  open  if  they 
aubmittad  the  appiupi  iaia 
dsiaaastiaUaii»wiAin.flOdayaaiaydto 
■atfce  afithctbutBde  faaa  bea» 
published  at  die  FtsdanlRa^riaK^ 


I 


120  Days  (180  Days  for  Interim  Status) 


Rnal  Racaipt  of 
Hazardoua  Waata 


I  Non-MTR  Impoundmanta    l 

i  Comply  with  §§264.1 13(a)    { 

I  and  265.113(a).  Saa 

■  Exhibita  2. 3,  and  4  ^    J 


Racalva  Non-Hazardoua  Wasta/ 

Contlnua  to  Comply  with 

Sut)tttia  C 


Notification 
of  Cloaura 


30  Days  (150  Days  for  Interim  Status) 


Rnal  Racaipt  of 
Non-Hazardoua  Waata/Closura 


"  aajjiife'obac 


*  Not*:  If  a  parmH  or  parmM  modification  is  daniad  at  any 
timo.  or  intorim  ttatua  tarminal«d  for  tha  affactad 
unit,  cloaura  purauant  to  §§  264. 11 3(a)  and  (b)  or 
26S.1l3(a)  and  (b)  mutt  ba  initiatad. 
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The  request  for  a  permit  modification 
or  the  amended  Part  B  permit 
apphcation  must  include  a  number  of 
demonstrations,  including  ones  showing 
that:  (1)  The  unit  has  the  existing  design 
capacity  to  manage  non-hazardous 
wastes;  and  (2)  the  non-hazardous 
wastes  are  not  incompatible  with  any 
remaining  wastes  in  the  unit  As  part  of 
the  permit  modification  or  the  amended 
Part  B  application,  the  owner  or 
operator  also  must  submit  revised 
facility  plans,  including  the  waste 
analysis,  ground-water  monitoring,  and 
closure  and  post-closure  plans,  and.  if 
necessary,  the  closure  and  post-closure 
cost  estimates  and  financial  assurance 
to  reflect  changes  associated  with 
operating  the  unit  to  receive  only  non- 
hazardous  wastes. 

Owners  or  operators  wishing  to 
remain  open  following  the  final  receipt 
of  hazardous  waste  also  must  continue 
to  comply  wift  all  Part  264  permit 
requirements  (or  Part  285  requirements 
until  a  permit  has  been  issued), 
including  ground-water  monitoring  and 
corrective  action  requirements  and 
closure  and  post-closure  care  i 

requirem«its.  In  addition,  if  the 
RegiiHial  Administrator  determines  that 
continued  operation  of  the  unit  or 
facility  will  pose  a  substantial  risk  to 
human  health  and  the  environment,  the 
unit  would  not  be  eligible  to  delay 
closure.  Data  collected  pursuant  to 
RCaiA  section  3019  and  any  other 
relevant  information  may  be  used  by  the 


UMI 


Regional  Administrator  to  make  a 
determination  of  whether  a  substantial 
risk  exists.  FinaUfj.  uniti  nmt  be  timed- 
in  accordiwm  wMl  ti^appwrcU  elbsuiv 
plan  and  the  Subpart  G  MfBiiMtwn 
applicable  to  hazardous  waste 
management  units.  Owners- or  epentim- 
must  notify  the  Agencjirat  least  SB'dlayB 
prior  to  the  final  receipt  of  awi- 
hazardous  wastes  at  mat.iBJIfarat 
least  150  days  for  interia  statoaonfa 
without  approved  clo8uivpkaip«i# 
initiate  closure  activities  in  accordance 
■" f*h  Tnhpnitr  rsjplaliMii 

ITa  request  to  modify  the  permit  to 
manage  only  non-hazardrHW  wastes'  if 
denied,  the  permit  is  reveked  at  any 
time,  a  RCRA  permit  is  ifenied  for 
interim  status  fadlitiea  m  interim  stabs- 
is  otherwise  terminatedL  the  owner  or 
operator  must  initiate  dkammkitmik^ 
the  final  receipt  of  hazardous  waste. 
Closure  must  be  conducted  in 
accordance  with  the  approved  closure 
plan  and  the  deadlines  cuivnitlyiii- 
S  264.113  (a)  and  (b)  or  {  zeS-lSMaad 
(b). 

Today's  proposal  includes  an 
additional  set  of  requirements 
applicable  to  surface  impotmdmentk  ttat 
do  not  satisfy  ^e  liner  and  ieachate    -- 
collection  system  requirements  specified 
under  HSWA  or  have  not  received  a 
waiver  from  these  requiKmenfs,  6uf 
wish  to  remain  open  foFBOB-haaadka* 
waste  management.  Forlhese 
impoundments,  the  Ageasy  is  proposing 
a  combination  of  source  control. 


accelerated  corrective  measures,  and 
strict  bxilations  on  continued 

nfeaee  to  froondwafai.  The  Agency 
WbaeftfltelcMMpleaBewith  these 
additional  lequireiQents  and  limitations 
**>—  aaepito*  m/tt  cessatiian  of  the 
Moiift  QLhmmim»via»tas  at  these 
impanndnieitf  ■>  iwtt  eaauig  the 
PMCeetMOiof  buun.heaith  and  the 
envihtiMnt  giffiifiits  a^a.  and  4  show 
the  additional  requirements  applicable 
to  strface  impoundments  that  do  not 
meet  the  liner  and  Ieachate  collection 

requirements,  which  are  int addition  to  - 
tm  niieiiiaiints  shown  in  Exhibit  1  and 
dtBtantd  Aave,  are  briefly  summarized 
below. 

^a  awsRQefp  i^fRevp  general 
requirements,  all  owners  and  operators 
of  surface  impoundments  subject  to 
section  3005(j)  that  do  not  satisfy  the 
Bher  anJleaicliate.goirection  system 
HB^nfremenf  (BdUbits  2, 3,  and  4)  must 
IRDviifc  a  oonHqgeiit  corrective 
nBoaaiifei:pfaB>  with  their  request  to 
moiii^rtfae  paaiit  (or,  for  interim  status 
^^atiUUes.  in  tbeif  amended  Part  B  permit 
aiq>ication).  This  plan  will  ensure  that 
corrective  measures  can  be 
MBpRmenteo' promptly  in*  tne  event  of  a 
nalanacffke  eooteate  sf  a  contingent 
cairactive  owaauies  plan  are  discussed 
iik]^JL2,a  of  today's  preamble.) 
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Exhibit  2 

SurfiBce  Impoundment/WASIe  Removal  Alternative  with 
Release  Detected  Before/At  Time  of  Ffnal  Receipt  of 

Hazardous  Waste 


•^ 


Submtt  Permit  ModHlealioii/Rtvistd 
Part  B  AppNcation  witK  OMnontto«tions 

and  Ravitad  Plana  of  §§264.1 13(d)/ 

265.113(d)  and  Contlngant  Corractiva 

MtoaauraaPfan 


120  Days  (180  Days  for  Interim  Status) 


Final  Racai|it  of  Hazardoua 
Waata 


•  t ;  • ;  t . 


I 


1 


90  Days 


Ramoval/piaplaeamant  of 
Hazardoua  Waata 


1 


1 


tmplamani 
Corracttva  Action 


T 


Racaiva  Non- 
Hazardous  Waste 


iyqijUs^M?. 


•^ittMA 


tariiMi 
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Exhibit  3 

Surface  lnn|K>uiidmml/Wail»  RMwml  Al^^ 
Release  Detected  Altar  Fhni  Receipt  of  Hgtdoiis  Wtat# 


£xhibil  4 

impoundment/Hazardous  Wastes  Remain  Altemafive 
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Submit  P«rmit  M< 
Part  8  AppHeation  with  Ownonctrations 
and  RaviMd  "** — ^SSTf  lltlMD' 


T 


/2(7  Dap  (iM  Da^Jar  Interim  Status) 


Finar  R«c«^e«  Haoapdbua 
Wasta 


T 


Sutarolt  Pamtt  ModOication/ 

Reviiaad  Part  B  Application  «uith 

DemonstratiQns  «nd  Revised  f>1an! 

of  §§264.113(d)/265.1 13(d)  and 
;  Contiwgem  Ounai,H¥a  IWeasures 
Plan 


90  Days 


no  Days  (180  Days  for  fmerm  Status) 


Ramoval/Diaplacamant  of 
Hasardoua  Waata 


T 


Final  Receipt  of 
HacardoiB  Waste 


Recaiva  Nan-fTazardeua  Waafa 


I 


tieceive  Ffon-nazarnous 
Waste 


implement  Corrective  Action  WTiite 
Receiving  Mon-Hazardbus  Waste 


voTPBCWfe  Action 
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With  the  mihiniuion  of  these  initial 
demonstratioiw  and  contingent        < 
corrective  measures  plan,  the  owner  or 
operator  must  indicate  wriiether  he 
intends  to  remove  wastes  from  the 
impoundment  or  not.  As  summarized 
below  and  in  Exhibits  2, 3,  and  4,  this 
decision  will  determine  both  eligibility 
of  (he  impoundment  to  delay  doeurt 
and  the  specific  additional  requirements 
applicable  to  the  impoundment. 
Selection  of  an  alternative  will  depend 
in  part  on  whether  a  release  has  been 
detected  from  the  impoundment. 

If  a  release  has  been  detected  at  an 
impountfanent  at  or  before  the  time  (rf 
the  final  receipt  of  hazardous  waste,  the 
unit  will  be  eligible  to  d^y  closure  only 
if  (1)  the  hazardous  wastes  are  removed 
as  discussed  below  and  (2)  corrective 
measures  are  implemented  pnor  to  the 
receipt  of  non-hazardous  wastes  (see 
Exhibit  2).  Waste  removal  may  be 
accomplished  by  either  removing  all 
hazardous  liquids  and  sludges  or,  if 
removal  of  all  hazardous  wastes  is 
infeasible  or  impracticable,  by  removing 
the  sludges  and  displacing  the 
hazardous  liquids  and  suspended  s(^ds 
with  non-hazardous  wastes.  Owners  or 
operators  who  do  not  intend  to  remove 
the  hazardous  wastes  from  the         i 
impoundment  (i.e.,  disposal 
impoundments)  are  not  eligible  to  delay 
closure  if  a  release  has  been  detected  at 
or  before  the  final  receipt  of  hazardous 
wastes. 

If  releases  are  detected  after  the  final 
receipt  of  hazardous  wastes,  owners  or 
operators  of  units  thai  have  removed 
sludges  and  removed  or  displaced  the 
hazardous  liquids  may  continue  to 
operate  the  unit  to  receive  non- 
hazardous  wastes  provided  that 
corrective  measures  are  implemented 
within  one  year  from  the  date  of  the 
release  (see  Exhibit  3).  Owners  or 
operators  who  do  not  remove  all 
hazardous  wastes  prior  to  receiving  only 
non-hazardous  wastes  (i.e.,  disposal 
impoundments  in  Exhibit  4)  must 
promptly  initiate  closure  within  30  days 
of  detection  of  the  release  in  accordance 
with  the  deadlines  in  $  264.113(a)  and 
(b)  or  §  265.113(a)  and  (b)  if  a  release  is 
subsequently  detected. 

Regardless  of  when  the  release  is  ,    . 
detected,  the  owner  or  operator  must  • 
begin  closure  if  he  luls  to  make 
substantial  progress  in  implementing  the 
corrective  measures  and  achieving  ue 
ground-water  protection  standard  (or 
background  levels  for  facilities  that  have 
no  established  ground-water  protection 
standard).  Substantial  progress  will  be 
determined  on  a  case-by-case  basis.  In 
general,  however,  the  achievement  of 
substantial  progress  will  be  measured 


by  n^iether  the  owner-or  op«rator  his 
met  aignificant  deadKnes  in  the 
compliance  scfaedule,-permit.  or 
enforcement  order  that  establishes 
timeframes  for  achieving  flie  facility's 
ground-water  protecticm  standard  or 
background  levels,  if  appUoabla.  The 
Agency  also  is  proposii^  iMt)cedural 
requirements  for  triggering  closure  of  the 
unit  if  the  Agency  detetminM  tiiat  the 
owner  or  operator  fails  to  demonstrate 
substantial  progress.  This  is  discassed 
further  in  Section  IVJ.241  of  today's 
proposal. 

Today's  proposal  api^iea  only  when 
an  owner  or  operator  of  a  unit  wishes  to 
remain  open  following  the  final  receipt 
of  hazardous  wastes  to  receive  only 
non-hazardous  wastes  and  meets  all  of 
the  conditions  in  today's  rule.  Today's 
rule  does  not  affect  requirements 
applicable  to  owners  or  operators 
allowed  to  receive  hazardous  waste 
who  wish  to  suspend  operations 
temporarily  and  receive  additional 
hazardous  wastes  in  the  future.  The 
existing  requirements  in  §  264.113(a)  and 
(b)  and  1 265.113  (a)  and  (b)  already 
include  provisions  for  extending  the 
deadlines  for  initiating  and  completing 
closure  under  these  circumstances.  The 
current  Sul^art  G  regulations  also  do 
not  preclude  an  owner  or  operator  from 
receiving  non-hazardous  wastes  during 
the  closure  period  as  part  of  the  closure 
activities  provided  that  it  does  not 
interfere  with  closure  activities.  Today's 
proposal  also  does  not  affect  these 
requirements. 

IV.  Section-by-Secdon  Analysis  of 
Proposed  Rule 

The  following  sections  of  this 
preamble  address  the  major  issues  and 
present  the  Agency's  rationale  for  the 
specific  regulations  propcwed  today.  The 
preamble  is  arranged  in  a  siscticm-by- 
section  sequence  for  ease  of  reference. 
Section  A  addresses  the  applicability  of 
today's  proposal.  Section  B  discusses 
the  Part  264  technical  requirements 
applicable  to  permitted  facilities,  while 
the  Part  270  procedural  requirements 
applicable  to  permitting  are  addressed 
in  Section  C.  Section  D  discusses  the 
conforming  changes  to  PartA  264  and  265- 
interim  status  standards. Ilie 
requirements  proposed  in  Parts  264  and 
265  ue  substantively  identicaL  but  have 
slightly  different  procedural 
requirements. 

A.  Applicability 

Today's  proposal  is  restricted  to 
permitted  and  interim  status  landfill  and 
surface  impoundment  units  that:  (1)  Are 
in  compliance  with  applicable  permit  or 
interim  status  requirements;  (2)  cease  to 
receive  hazardous  wastes;  and  (3)  will 


subiequently  rao^ve  Mdy  tio»- 
liasardous  waste.  For  a  unit  to  qualify  as 
no  longer  receiving  hasardous  wastf  s. 
no  ad<fitional  hazardous  wastes  or 
wastes  that  generate  a  hasardous  waste, 
shall  be  pla^  in  the  unit.*  Today's 
proposal  does  not  extend  the  option  to 
delay  closure  to  units  that  lost  intarim 
status  pursuant  to  section  3006(e)  (2)  or 
(3)ofRCRA. 

Today's  proposal  also  does  not  extend 
the  option  to  delay  closure  to  manage 
only  non-hazardous  wastes  to  storage 
units  (i.e..  storage  or  treatment  tanks, 
container  storage  areas,  or  waste  piles), 
incineirators,  or  land  treatment  units,  tf 
owners  or  operators  of  such  units  wish 
to  receive  non-hazardous  wastes  after 
the  final  receipt  of  hazardous  wastes, 
they  must  comply  with  the  current 
closure  requirements,  including 
decontamination  procedures.  "The 
Agency  believes  that  the  activities 
necessary  to  close  storage  units  (i.e., 
tanks,  container  storage  areas,  waste 
piles)  and  incinerators  are  compatible 
with  the  future  use  of  the  unit  because 
by  definition  these  units  were  always 
intended  to  only  handle  wastes  on  a 
temporary  basis.  Further,  the  Agency 
believes  that  requiring  these  units  to 
conduct  closure  prior  to  receiving  only 
non-h«^zardous  wastes  will  not  impose 
an  undue  burden  on  owners  or 
op^ators. 

The  Agency  is  also  not  proposing  in 
today's  rule  to  allow  land  treatment 
units  the  option  of  delaying  closure 
foUovring  the  final  receipt  of  hazardous 
waste,  l^e  Agency  is  not  currently 
aware  of  any  likely  situations  when  the 
delay  of  closure  to  receive  only  non- 
hazardous  wastes  would  be  desirable  or 
practical.  However,  EPA  requests  public 
comment  on  whether  the  option  to  delay 
closure  should  be  applicable  to  land 
treatment  units.  If  there  are  reasons  to 
allow  owners  or  operators  of  these  units 
the  option  to  remain  open  following  the 
final  receipt  of  hazardous  wastes  to 
receive  only  non-hazardous  wastes,  they 
would  become  subject  to  the 
requironents  proposed  in  SI  264.113(d) 
or  26&113(d)t  bidudlng  deijnpnstrations 
that4he  management  of  non-hazardous 
wastes  in  the  land  treatment  unit  will 
not  be  incompatible  with  any  prior 
hazardous  waste  management 


'  Vv  axanple,  wban  •  non-IMad  rtetewater  from 
•n  eiectraplatiiig  opanUoB  \»  dtochaifad  into  • 
•arfao*  iiqpovndiiMDt.  a  Uatad  «»aatowalar 
tnatmetit  aludsa  fron  alactnqri*ttnB  oparaUoM  ia 
fonaadta  tha  imponndmairt.  Whtia  dM  waala  that 
Mitan  Iha  ioipoaadiaant  ia  noo-h^nrdoiia,  a  Itoted 
basardooa  waata  la  snantad  and  tfma  racaivad  in 
fta  iapaaBdmanL  Tharafcra.  tkia  onit  would  not 
quality  aa  a  unit  no  hmsar  raoatving  haiardoua 


would  caatfna»l»he«<lb|eat4oaB 
applicaUe  Kavtaa84  crj 
tmder  Sul^part  M.  including  the 
treatment  demonstraJUqn  reqidrements 
in  5  264.272. 

EPA  also  requests  coiiunents  on 
wheHw  4he  ^toeaie  dal^r  apfiasi  affssed 
to  landfills  and  awiace  i 
shoMld  he  CKtaaded  to  t 
waste  «aMa.  We  also  request  i 
on  (he  %p«saf  asqaimnwats  that  wsmM 
be  appropriate  Sat  othar  ^owscf  antts 
seeking  4o  4lelay  cketine  in  order  4a 
change  to  aan^aaaKkms  waste 
opasatiaas  afiartke  final  volume  of 
hazaodous  waste  Jmsbaaaimeiva^ 

B,  Pott  9&4  Stonoofds 

The  Agency  is  fpqposing  to  amend 
§  264.112Id)  and  i  264.113  {a),  jb).  and 
(q).  and  to  add  new  paragraphs  X'Q'Bd 
(ello|2BAJ13. 

As  previously  discussed,  the  ctirrent 
Part  264  standards  require  a  facility 
owner  or  operator  to  treat,  dispose  of  or 
remove  nlinzardoas  wastes 'wtthin  3D 
days  (ZM.n3f al^  snd  to  ccnqjtete 
ctusine  acfi  vMies  wlfliiii  IflD  xlsjys 
(264.'n9(bl)  trfthe  last  receipt  of 
hazardous  wastes.  Tortfaer,  2B4.1t^d) 
establishes  fluft  ne  oate  that  ne  owner 
or  opennor  expects  to  oegjn  tslusiue,  and 
therefore  mast  notify  S>A.  is  no  later 
timn  flDxHjrs  vRer  tne  receipt  oi  uie  last 
known  vohie'Cf  tiaaaiduus  wastes. 
Today's  anendneHts  wfll  pi  u  vide  an 
auflnonsn  jv^ntcsfxion  tof  an  extension 
of  the  clostH«  period  to  rikrw  for 
management  trf  ohfy  nen-hazaidous 
wastes.  AdAtienally,  a  oonfonning 
change  is  being  made  to  t  BB4.1'n(d)  to 
address  find  <Ae8are  of  wdts -&at 
quan^  ^  this  new  otoeare  extenshm. 

tte  changes  to  {  864.113  sappleraenft 
the  awtoSng  genetul  facftty  and 
technology-npeclfic  9m%  M4  atantads 
by  adding  a  siHiaiafc  set  <f  requhMUtnls 

wasto  aaaageBMiluHtts  tftotwOl  delay 

closure  <■  OTte  to  ceaMin  open  to 
manage  solafysMn^sBsasdonB  WMte 
streani(s|  Hwaesaqukaiuaiitoare 

public  taai*  and  Ike  ma/inKmeaftvM 
be  adegpnleiy  prolacted  stt  fliaae  antts 

ownem  «r  apaealMs  wisUng  to  diday 

closure  are  sapirad  to  apply  fsr  a 

modificsttian  of  Ihasr  f aofity  opoMdiig 

permits.  Hds  pendliaodficadan 

request  i 

deBMBstadoMaadj 

pliiae  ftwdMMfars 

permit  m( 

including 

discussed  to. 

preamble. 

proposed  in  f  284.113(e)  for  surface 


impawifcaaiUs  Ifttot^  net  meet  the  liner 
and  leachate  collection  system 
reqaisMKnto  inMrt  1B4.  Sar^oe 
iiiTii—^iiiiii  nails  adBba  edbtsit  to 
proposadii^aMdtt^d)  andtsi}  whereas 
landfiH  todto  wlH  be  aahjact  to  proposed 
8  264JMHlW*Pfy-lteu II nui  propagator 
!  toaamplyandi 
1 864  peoBitvqniRaNnte. 

1.  GeneFsdCondlfionB  for  Delay  of 
Closnre 


Tod^f 'a  prapoaed  ada  iatpoeas 

wishii^  to MBaia ^poii^tar  the  final 
receipt  of  hazasdaas  waatos  Ibesa 
requiremants  aiipphavul  aKiadng 
SubtitlaC  ws^Hiramants  Uadar  todqr's 
proposal  an  oMmar  «r  syamtor  oust 
compfy  with  all  athar  agplioable  Part 
264  reqairements.  iadwdingyoMnd- 
water  monitoring  and  corrective  action 
requirements.  Additional  reqairemeats 
are  disfiisBf<1  bdaw  and  in  Section 
IV.62.  A  discussion  of  deadlines  ior 
complying  adfh  these  CBquirements  is  in 
Section  1V.C. 

a.  Demoastcations  for  Extensions  to 
Closure  Deadlines.  Prqposed  H  264.113 
(d)  and  (ej  specify  Xbe  condlBons  which 
mutnbe  md  to  dd^  closure  to  manage 
only  non-liazaidous  wastes.  First  the 
owner  or  cfterater  must  request  a  permit 
modification  and.  under  j  264.113Id)IlJ 
msSce  a  series  of  damonstralions- 
Sections  TM.llSfdJIl)  '|i)  and  (S]  propose 
thsttlhe  owner  or  operator  demonstrate 
that  the  anit  bas  existing  design 
capactfy  to  receive  non^iazardous 
wastes,  and  that  there  is«  reasonable 
likelihood  that  the  nnit  wfll  receive  non- 
hazardous  wastes  wlAin  one  year  alter 
the  final  receipl  of  hazardous  wastes. 
These  demonstrations  are  consistent 
with  the  demonstrations  cnrrently 
required  In  f  i  264.113  ta)  end  (bj  to 
extend  the  closure  deadlines  if  an  owner 
or  operator  wishes  to  suspend 
hazardotts  yngte  management 
operatisRS  teuipuiainy  and  pecuiiinieiice 
receiving  nazaRlotts  wastes  at  a  later 
time. 

Destgn  capacity  as  apeclned  in  these 
sections  fiffess  to  flie  operational  design 
capacify  indMed  wHhin  the  faclHty^ 
Part  A  ap^Roanon.  Since  a  primary 
purpose  of  OR  proposed  nne  is  to  anow 
lacuny  4^^ffleto  ana  operstors  wttn 
existing  waste  dieposnl  capacity  to  use 
this  capacity 'tfffectirefy,  '(he  Agency 
does  nal  beneve  that  tacnities  niuiud  be 
allowed  to  expand  ^leir  design  capacity 
to  accomnosafte  even  greater  amounts 
of  wastes. 

In  addMian.  to  enpre  that -ase  «ff  iie 
unittoananagenan^Hraardeas  waste  is 
protect^a  of  %anwn  IwaMi  and  fiie 
envsronamM,  ^ne  n^^ncy  is  pi^eposmg  to 
requira^^  2H.U3H)ri]k>fi]  (hat^ownecs 


or  operators  must  demonstrate  that 
treatment,  storage,  or  disposal  of  non- 
hazaiduuB  waste  fincrading  the 
interaction  ijetween  mm-hazardons 
wastes  ftat  may  be  co-managed)  will 
not  pose  any  potential  threats  to  hnman 
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of  past  and  etdSII«g4M»a(doDS  waste 
maaageawai  aperanona.  n  uns 
deawastmCun.  awMtrs  or  operators 
would  be  veqaiiad  to  oonsMer  fafly  any 
poteidirtly  diUlHMintol  effects 
conoentog  lim  Aaiy.  aperaltoa. 
closuns.  anripast«iasuse^  dietinStdae 
to  the  addiHaaaf  aan-4aaaideas  wastes. 
Patonritedy  drtteeatd  afieds  tadade 
those^ae  to  thu  iHisaapadMfty  of  aon- 
hazardous  watosa  aod  ooaadlaants  toMi 
the  hazaidoMS  aiaates  that  pmwioaafy 
had  been  dispeaed  af  ia  (be  anit  For 
example.  diitiiaaielrJ  afieota miglit  oocar 
if  a  neutral  pH  asataUic  sludge  (listed  as 
POOej  remaiaad  at  die  bottaai  of  a  unit 
that  received  noB-hazaniaus  waste 
containing  relativety  high  aod  levels. 
The  elevated  levels  of  acid  in  the  non- 
hazardous  waste  would  tend  to 
sobibilize  the  metals  in  the  FQ06  sMge. 
resulting  in  a  leachate  with  potentially 
significant  levels  of  toxic  metals. 
Potential  probleais  that  may  affect  a 
unit's  ability  to  comply  with  Subtitle  C 
requirements  ako  must  be  -addressed. 
For  example,  at  a  lanHfin  tiie  impacts  of 
adding  non-hazardous  wastes  msy 
include  subsidaace.  settlement  af  the 
cap,  or  leach^e  or  methane  gas 
generation. 

In  many  cases,  especially  for 
wastewater  treatment  impoundmeata. 
both  baiardaus  and  aon-liazanious 
waste  streams  will  have  been  previousfy 
managed  simultaneously  in  the  unit  and 
compatibility  of  operations  should  be 
relatively  eaety  to  demonstrate  to  the 
Agency.  On  the  other  hand.  EPA  does 
not  believe,  for  example,  that  receipt  of 
municipal  solid  waste  at  a  landfill 
previousty  ased  to  man^e  hazardous 
waste  would  ever  be  considered 
compatible  giren  Die  potential  for  the 
generation  mul  migration  of  methane 
gas,  subsidence,  and  settling  of  the  cap. 

As  discussed  below,  the  proposal 
requires  that  the  unit  continue  to  con\ply 
wiUi  dl  RCRA  Subtitle  C  permit 
conditions.  Because  a  unit  or  fadlity 
that  delays  closure  is  handing  non- 
hazardous  wastes,  sudi  facilities  may  be 
subject  to  State  laws  regulating  the 
management  of  nraniqpal  ar  ladustdal 
solid  wastes.  TlieTefare,  the  Agency 
expects  owners  and  operators  to 
condoct  management  oTthe  non- 
hazardous  wastes  in  a  manner 
consisteilt  with  any  api^licable  State  and 
local  lequiieineuts  for  facilities  that 
handle  non-haiaiJous  wastes. 
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Finally,  SS  284.113(dMl)  (iv)  and  (v) 
require  owners  and  operators  to 
demonstrate  that  closure  of  die  unit  it 
incompatible  with  ita  continued 
operation  and  that  the  unit  is  (and  wiO 
continue  to  be)  in  comiHiance  with  all 
applicable  permit  requimnents.  These 
requirements  are  consisteat  with  ciirrent 
requirements  for  approval  to  extend  the 
closure  period  under  iS  264.113  (a)  and 
(b).  In  reviewing  compliance  with 
applicable  regulations,  the  Agency  is 
concerned  that  ground-water  systems 
pursuant  to  9  264,97  be  in  place.  The 
Agency  in  particular  would  expect 
fadlitiet  delaying  eloeare  mder  today's 
proposal  to  have  monitoring  wells  ia 
place  as  required  by  Sulq>art  F. 

b.  Changes  to  Facility  Plana.  The 
Agency  is  proposing  in  S  2B4.113(d](2)  to 
require  as  a  condition  of  delaying 
closure  that  owners  or  operators  submit 
with  their  permit  modification,  a  request 
to  make  the  appropriate  changes  to  the 
waste  analysis,  ground-water 
monitoring  and  response,  and  closure 
and  post-closure  plans,  and  associated 
changes  to  the  closure  and  post-closure 
cost  estimates  and  financial  assurance 
required  elsewhere  in  Part  284.  Just  as 
fadlity  plans  must  be  revised  to  reflect 
substantial  changes  in  the  types  of 
hazardous  wastes  handled  or  the 
hazardous  waste  management  practices 
employed,  the  Agency  believes  that 
selected  plans  for  the  fadlity,  and.  in 
particular,  the  waste  analysis  plan, 
ground-water  monitoring  plan,  and 
closure  and  post-closure  plans  and  cost 
estimates,  may  have  to  be  modified  to 
reflect  the  changes  associated  with 
operation  of  the  unit  to  receive  only  non- 
hazardous  wastes. 

The  ground-water  monitoring  plan 
may  also  need  to  be  revised  to  account 
for  the  presence  of  any  hazardous 
constituents,  such  as  those  published  in 
Appendix  VIII  of  Part  281  or  Appendix 
IX  in  Part  284,  in  the  non-hazanious 
waste.  In  addition,  at  some  facilities  it 
may  be  necessary  to  revise  the  ground- 
water monitoring  plan  to  address  the 
installation  of  additional  wells  for  those 
units  that  will  be  remaining  open  to 
receive  only  non-hazardous  wastes  in 
order  to  detect  releases  fivm  those  units. 
Revisions  to  the  closure  and  post- 
closure  plans  may  be  necessary  if  the 
activities  to  be  conducted  differ  from 
those  previously  planned  (e.g., 
procedures  for  handling  wastes  at 
closure  or  the  date  of  final  closure,  if 
required  under  S  284.112(b)(7)).  To  the 
extent  that  revisions  to  the  closure  or 
post-closure  care  plans  increase  the  cost 
estimates,  the  cost  estimates  and  the 
amount  of  financial  assurance  required 


in  9  S  264.143  and  264.146  also  Bust  be 
increased. 

c.  ExpoBu/e  AsaeBBment  Informatt'on. 
Under  propoMd  9  2fM.113(<IX4).  owners 
or  operators  of  landfills  and  surface 
impoundments  must  inchide  the  human 
expoeuie  assessment  required  imder 
RCRA  section  3016(a).  Facilities  will  not 
be  eligible  to  delay  doeure  to  receive 
non-hazardous  waste  if  the  Regional 
Administrator  determines  that  the  unit 
poses  a  substantia]  risk  to  human 
health.  Such  a  determination  will  be 
based  on  data  from  the  human  exposure 
assessesoent  as  weU  as  on  any  other 
relevant  infisnnation.  Upon 
determination  that  a  tmit  poses  a 
substantial  risk  to  boman  health,  the 
unit  will  be  required  to  close  following 
the  final  receipt  of  hazardous  wastes 
pursuant  to  the  current  deadlines  in 
Subpart  G. 

d.  Permit  Revisions.  Finally,  the 
Agency  is  proposing  in  9  284.113(d)(5)  to 
require  that  the  request  to  modify  the 
permit  include  revisions  as  aiq>ropriate 
to  affected  conditions  of  the  permit  to 
account  for  the  manegeraent  of  only 
non-hazardous  waste  in  a  unit 
previously  managing  hazardous  waste. 
Because  some  hazardous  constituents 
may  remain  in  a  unit  even  in  cases 
where  hazardous  wastes  have  been 
flushed  or  removed,  the  Agency  believes 
that  it  is  important  for  the  protection  of 
human  health  and  the  environment  that 
information  concerning  the  management 
of  non-hazardous  waste  be  included  in 
the  permits  of  facilities  seeking  to  delay 
closure  under  today's  proposal,  bi 
addition,  this  requirement  is  consistent 
with  the  Agency's  intent  that  units 
delaying  closure  continue  to  be  subject 
to  the  permitting  requirements  of 
Subtitle  C.  Receipt  of  non-hazardous 
waste  under  today's  proposal,  therefore, 
would  be  considered  analogous  to 
adding  a  hazardous  waste  stream  to  a 
facility  during  its  normal  operating  life. 
Permit  revisions  that  the  Agency  would 
consider  necessary  include  revisions  to 
the  exposure  information  required  under 
9  270.10(j)  to  account  for  the  potential 
danger  to  the  public  due  to  the 
continued  presence  of  hazardous 
constituents  in  the  unit  following  the 
final  receipt  of  hazardous  waste.  A  list 
of  the  non-hazardous  wastes  to  be 
managed  as  required  for  hazardous 
waste  under  99  27ai7(a)  and  27a21(a), 
and  revised  descriptions  of  the 
processes  to  be  used  in  the  unit  for 
treating,  storing,  and  disposing  of 
wastes  as  reqt^d  under  9  27e.l3(h)(i) 
would  also  be  required.  Other  required 
revisions  might  include  an  updated 
demonstration  of  financial  assiusnce  as 
required  under  9  270.14(bKl5)  and  a 


ravisBd  gtoimd-watermoBitaiiBgplan  as 
required  under  1 270.14(o)l^«id 
discussed  in  Section  IV.B.l.b  ebove. 

2.  Surface  Impoundments  that  Do  Not 
Meet  Liner  and  Leachate  Collection 
System  Requirements 

Congress  has  recognized  that  surfece 
impotmdments  may  pose  certain  waste 
management  problems  as  evidenced  by 
Ihe  previsions  of  RCRA  section  3005(j). 
which  state  that  interim  status  surface 
impoundments  in  existence  on 
November  8, 1964,  must  eitber^atisfy 
the  MTRs  applicable  to  new  units  (i.e.. 
be  desisted  Wttii^louble  liners,  leadiate 
collection  eystems,  and  ground-water 
monitoring),  receive  a  waiver  fit)m  these 
reqtiirements,  or  stop  die  receipt, 
sttmge.  or  treatment  of  hazardous 
wastes  i^  November  6, 1668;  These 
requiremenls  are  discussed  in  the  March 
28. 1986  Federal  Register  (See  51 FR 
10767). 

Because  of  this  additional  concern  for 
surfiaoe  inqKiundments  that  do  not  meet 
the  MTRs.  and  Agency  believes  that     . 
omtrols  beyond  Oibae  already  discussed 
above  must  be  imposed  on  these  units 
as  a  condition  of  delaying  closure  to 
receive  oidy  non-hazudous  wastes 
where  some  hazardous  wastes  are  to 
remain  in  the  unit.  For  surface 
impoundments  that  othrewise  satisfy  the 
permit  requirements  (induding 
compliance  with  Subpart  F  ground- 
watM-  m(Niitorina>but  do  not  meet  liner 
and  leachate  collection  system 
requirements,  EPA  believes  that 
additional  controls  are  necessary  to 
ensure  that  such  units  ddaying  closure 
under  today's  proposed  rule  afford  a 
level  of  protection  consistent  with  that 
of  units  that  are  retrofitted  to  meet  these 
requirements.  Although  these  units  are 
no  longer  receiving  additional 
hazardous  wastes,  hazardous  wastes 
(e.g.,  sludges)  from  previous  operations 
may  be.present  in  the  unit.  Because  of 
the  potential  presence  of  hazardous 
wastes  in  these  impoimdments, 
continued  operation  of  the  units  for  any 
waste  management  is  concern  due  to  the 
likelihood  of  leakage,  especially  from 
unlined  units.  Therefore,  today's  rule 
proposes  that  all  surface  impoundments 
that  do  not  comply  with  double  liner 
and  leachate  collection  system 
requirements  in  Ptat  264  applicable  to 
new  units  and  RCRA  section  3006(j) 
must  submit  not  only  the  required 
demonitrations  and  the  modified  facility 
plans  discussed  above,  but  also  compfy 
with  additional  requirements  In 
9  264.113(e)  to  ensure  protection  of 
human  health  and  the  environment. 
These  reqidrements  are  disoissed 
below. 
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B.ConUngutt  Corrective  Measures 
PJan.  in  addition  to  the  demcmstrations 
and  reqatremeats  described  in  1V.B.1 
above,  proposed  9  264.113(e)(1)  requires 
ownen  or  operators  of  siufaoe 
impoundments  that  do  not  satisfy  liner 
and  leachate  collection  system 
requirements  to  submit  a  contingent 
corrective  measures  plan  with  the 
request  to  modify  the  permit  as  a 
condWon  of  delaying  dosure  unless  a 
corrective  action  plan  has  akeady  been 
submitted  under  9  264.98.  fllie 
requirements  fbr  initiating  conective 
action  are  discussed  further  in  today's 
preamble  at  IV3.2.C  below.)  Requiring 
this  |rian  in  advance  of  a  release  will 
ensure  that  if  a  leak  does  occur, 
corrective  measures  can  be 
implemented  quickly  to  prevent  further 
contamination  of  ground  water,  contain 
existing  contamination,  and  lead  to 
steady  progress  in  achieving  the  ground- 
water protection  standard  at  the  unit. 

The  Agency  expects  such  a  plan  to 
indude  as  many  elements  of  a  full 
corrective  action  program  as  possible 
and  to  be  suffldentiy  detailed  with 
respect  to  actual  remedial  activities  to 
ensure  rapid  implementation  in  tiie 
event  of  a  reiease.  Because  the  exact 
extent  and  type  of  release  wUl  not  be 
known,  the  contingent  corrective 
measures  plan  should  describe  a  range 
of  possible  remedies  that  may  be 
appropriate  under  several  likely  release 
scenarios.  While  the  Agency  recognizes 
that  it  would  be  impossible  to  plan  for 
all  contingendes,  BPA  believes  that, 
using  data  on  the  types  of  constituents 
at  the  facilify,  hydrogeologic  conditions, 
location-of  ground-water  monitoring 
wells,  and  available  remedial 
technologies,  it  is  possible  to  develop  a 
feiriy  detailed  set  of  alternative 
measures. 

The  plan  should  include  an 
extrapolation  of  future  contaminant 
movement,  a  discussion  of  the  likely 
contaminants  of  concern,  and  a 
description  of  those  corrective  measures 
that  can  be  installed  quickly  to  address 
inter  alia  releases  of  different  types  of 
constituents  or  releases  at  variable  rates 
and  plumes  of  different  size  and  depth. 
The  plan  should  also  identify  potential 
interim  measures  such  as  alternate 
water  supplies,  stabilization  and  repair 
of  side  walls,  dikes,  and  liners,  or 
reduction  of  head,  if  appropriate.  The 
range  of  corrective  measures  should  be 
described  in  detail,  including  the 
equipment  and  the  physical  components 
required.  For  example,  the  plan  should 
describe  the  type  and  placement  of  the 
containment  measures  to  be  used  (e.g., 
slurry  walls,  low  permeabilify  barriers, 
etc.),  the  number  and  types  of  wells  and 


how  tiiey  will  be  used  (e.g.,  diveraion 
wells  or  wells  for  collecting  the  flow), 
and  the  proposed  treatment  technologies 
(e.g.,  carbon  adsorption,  ion  exchange, 
chemical  precipitation,  eta).  The  plan 
should  also  identify  any  site-spedfic 
probleois  which  could  affect  a  corrective 
measures  program,  such  as  underground 
utilities  and  migration  of  the  plume 
under  structures. 

The  Agency  believes  tiiat  much  of  the 
data  for  the  contingent  corrective 
measures  plan  should  be  readily 
available  to  owners  or  operators. 
Information  on  constituents,  plume 
direction,  location  of  wells,  cmd 
potential  human  and  environmental 
exposures  is  induded  with  the  Part  B 
permit  application.  Additional 
information  may  also  be  available  as  a 
result  of  actions  taken  or  ongoing  to 
comply  with  corrective  action 
requirements  under  either  Subpart  F  or  a 
RCRA.  section  3008(h)  corrective  action 
order  or  permit  conditions  pursuant  to 
RCRA  section  3004(u). 

The  preparation  of  the  contingent 
corrective  measures  plan  does  not 
relieve  the  owner  or  operator  of  any 
existing  or  future  requirements  of  a 
corrective  action  program  or  schedules 
of  compliance  in  a  RCRA  section  300e(h) 
corrective  action  order.  The  measures 
identified  in  the  contingent  corrective 
measures  plan  are  antidpated  to  be 
complementary  to  any  long-term 
corrective  measures  tiiat  may  be 
determined  to  be  required  following 
more  in-depth  anafysis  of  the  release 
and  remedy  evaluation.  Changes  to  the 
contingent  plan  may  be  made  under 
applicable  permit  modification 
requirements. 

b.  Alternatives.  Today's  proposal  in 
section  264.113(e)  offers  owners  or 
operators  of  surface  impoundments  that 
do  not  satisfy  the  double  liner  and 
leachate  collection  requirements  three 
alternatives  for  delaying  dosure  to 
receive  non-hazardous  wastes.  These 
options  offer  flexibilify  to  ownen  or 
operators  to  account  for  diffierent  types 
of  management  practices.  However, 
regardless  of  the  option  chosen,  the 
combined  requirements  are  designed  to 
assure  that  impoundments  that  do  not 
meet  double  liner  and  leachate 
collection  system  requirements  ensure 
protection  of  human  health  and  the 
environment.  As  part  of  the 
demonstrations  required  in  the  request 
to  modify  the  permit  to  delay  closure,  an 
owner  or  operator  of  a  surface 
impoundment  eligible  to  delay  closure 
must  indude  a  plan  for  complying  with 
one  of  the  three  alternatives  described 
below. 


(1)  Alternative  1— Removal  of 
Hazardous  Wastes.  Under  tiie  fint 
alternative,  proposed  in  section 
284.113(e)(2)(i),  an  owner  or  operator  of 
a  surface  impoundment  must  remove  all 
hazardous  liquids  and  hazardous 
sludges  from  the  impoundment  prior  to 
the  receipt  of  nonhazardous  waste.  In 
addition,  in  the  event  of  a  release  to 
ground  water,  the  facilify  would  have  to 
comply  with  the  corrective  action 
requirements  discussed  in  Section 
IV.B.2.C  below. 

The  Agency  recognizes  that  fbr  lined 
units,  it  may  be  necessary  to  leave  some 
wastes  immediately  above  the  liner  to 
avoid  impairing  the  integrity  of  the  liner. 
Therefore,  the  Agency  is  proposing  to 
allow  sludges  to  remain  immediately 
above  the  liner  o/i/y  to  the  extent 
necessary  to  maintain  the  integrity  of 
the  liner.  In  cases  where  the  unit  is 
unlined,  the  hazardous  waste  must  be 
removed  down  to  the  underlying  and 
adjacent  soil  This  degree  of  removal 
will  maintain  the  structural  uniformity 
of  the  bottom  of  the  unit.  The  amount  of 
hazardous  sludge  that  must  be  removed 
will  be  determined  on  a  case-by-case 
basis,  taking  into  consideration  the 
physical  and  chemical  characteristics  of 
the  sludge,  technology  available  to 
remove  the  sludge,  and  liner  material.' 
The  Agency  will  not  consider  the 
economic  practicabilify  of  sludge 
removal  in  determining  the  amount  of 
sludge  that  must  be  removed.  At  the 
time  of  final  dosure,  the  in^>oundment 
will  still  be  subject  to  Subpart  G  dosure 
requirements.  U  the  unit  chooses  to 
"dean  dose",  additional  sludge  removal 
may  be  required  to  meet  clean  dosure 
standards.  This  final  determination  will 
be  made  at  the  time  oflfinal  closure. 

As  specified  in  proposed 
9  284.113(e)(4)(i),  the  hazardous  wastes 
(liquids  and  sludges)  must  be  removed 
no  later  than  90  days  after  the  final 
receipt  of  hazardous  wastes.  The 
Regional  Administrator  may  approve  a 
request  for  a  longer  period  of  time  based 
on  need  (e.g.,  additional  time  is  required 
because  of  advene  weather  conditions 
or  specific  operating  practices),  and  a 
demonstration  that  an  extension  will  not 
pose  a  threat  to  human  health  and  the 
environment.  (The  requirement  to 
remove  wastes  as  a  condition  of 
delaying  closure  applies  only  to  the 


'  The  draft  RCRA  Guidance  Document. 
"Minimum  Technology  Guidance  on  Single  Uner 
Syitemi  for  Landfllli,  Surface  Impoundment*,  and 
Waste  Pile*— Design.  Construction,  and  Operation." 
issued  may  24, 1985.  for  example,  suggests  that  a 
minimum  of  18  Inche*  of  protective  soil  or 
equivalent  is  appropriate  to  protect  liner*  from 
damage  when  mechanical  equipment  is  used  to 
remove  sludge  or  content*  of  the  impoundment. 
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hazardau&waste&in  the  impoundoMBt.) 
The  deadline  and  die  critecta  fos 
requestfhg  an  extension  to  the  SQdiay 
deadline  are  consistent  wtOk  tbe  cuirenl 
provisions  in  i  2Bf  .ns^)  for  removing 
aH  haztmkms  wastes  at  ctomre  and  for 
requestfog  an  extension  to  that  deadBne. 
'Hie  Agency  wishes  ta  ensure  that 
owners  or  operators  of  surface 
impoundments  that  do  not  satisfy  the 
doabfe  Rner  and  feachate  coDfection 
system  requirements  and  who  choose  fo 
remov?  hazardbos  wastes  do  so  widrin 
the  same  time  frames  were  they  ta  cfose 
theg  iii»  following  fee  fiwaf  receyt  of 

f2}A^i7Mttre  B—Fhtshing  Hazordifus 
Waetea—  f  af  Shtt^  fiemova/  end 
Fla^mig-ef  tiqatda.  The  second 

S  264.113feJp)fiiJ,  wobM  affow-  an  owmer 
or  operaCn  to  delay  efostne-if  Ae 
removed  the  hasarrfoas  shidges  as 
reqaucd  m  Altemattre  1  fe.g.,  dredging 
or  paHqiiHgj  «id  removed  the  liquid 
hazordoas  wastes  and  suspended  solids 
ntMi'  flie  enn  by  Irasnmg  the  vtnH  with 
the  noB-haxardoos  influent.  This 
alluinaCve  is  amils^  only  where  the 
owa«y  or  operator  eas'  demonstrate'  that 
it  is  infoaaiMe  or  impracticable  to 
lenwvr  all  dt  the  hasardeas  waste  from 
the  iraponiMtraent  as  (Kseussed  in 
AharwNiwe  1.  The  owner  or  operator 
also  wootd  ha  reqaired  t»  demonstrate 
that  thekqiBd  wastes  and  suapewted 
solids  nauiiiiiiig  in  dw  umt  did  not 
exhibit »  sharaelerislie  of  haaardoas 
waalsa  identilied  m  Siriipart  C  of  Art 
201.  Aa  in  Altai  naliw  1,  the  owner  or 
operator  also  anisi  comply  with 
cm  lack  w  aa^n  Feqanementa       j 
discassad  kaiaw.  f    - 

Tfla*  Agency  beHeves  thatanfts 
empMyng  tnofogieai  treahnent  methods 
may  be  able  to^baoutoate-diat  iria 
infoaaUa  ar  npncticabia  to  laiMwa  al 
of  thahawiduM  waaiiaaadlBcuaaBja* 
Alteraatttal.  isabiafogieaHNafant 
impoundnieot  d»haaaniaaaw«ataaof 
coneain-iachida  dia  sh^i*  ttat  baa 
•etttad  to  tha  bottoa  of  dia  anit  and  the 
Bqoid  phase.  If  tha  baaasdaua  Bqaidb  are 
reoiovedby  drainig  tbe  bapoundhMRt 
die  foikwmog  pfobteaa  coaki  arise,  ibst, 
inmaay  caaaatba  fodlWy'a  iiuulunulu 
treatea—  sysiai  waaM  be  sbat  dewn. 
which  aauld  foica  dM  fodlty  iD^sto^ 
some  of  its  spssattaHa  for  a  sigwiffenBt 
period  of  tfna  wbila  *a  lenwwil 
activities  were  completed.  SecondLthe 
microorganiaiae  whicb  had  been 
aciiiBsitiil  t»dM  foailfly^wastea 
would  be  destroyed  and  the  fociKty 
would  have  to  reaccllmata  a  naw 
biomass..  j 

Under  AllemathreZ  at  least  «IF  ' 
percent  of  the  Bqidd  and  suspended 


haaBHJQuayagtaaJBaa^badiiplawd  by 
flmfiilng  wffh  imn  iaiHiitan  iiifFiiiiirt 
The  owaer  ac  opacatarnuiat 
diBiDoiiafrata  tbat  K  percent  of  the 
iiqpfd^  a&  Baaaaved  by  vofame.  baa  bean 
displaced.  The  Agenqi  ¥RiuldaaMider  a 
tracer  study  tabe  an  ajqicaicfotfta 
of  making  t&fs  dtaumstratibn.  For 
exampte,  in  some  bnpooni&BeDla, 
dependfof  on  the  waste-tspes  and  the 
environment,  aradioiaotope  [e.g^ 
seuteratetf  menter  ciiiupoainfiQ^  oran 
easily  detected  amf  idenHflkBte 
chemicai'  eowpeaiid  cooid  be  intlpodnced 
into  the  RBpuuiMiiBentt  eiRiwing^tfae 
wastes'  remaitifiig  nr  ts^  itupoiuiuiiieut  to 
be  measured.  Use  of  dieinjeat  dyes  tu 
trace*  tne  wsw  ef  wastes  afso  may  be 
appropriate- methods  in  some 
circumstaneee. 

As  specified  in  f  2M.Y13f^4)(n)'«  the 
owner  ar  operefornrast  begin  flushing 
the  impoumbnent  and  removing 
hazardous  snid^es'  no  later  than  IS  dsys 
after  the  fimrf  receipt  of  bazanfens 
wastes  ano  coeipfetiF  tne  99  percent 
displacement  and  removal  of  hazardbus 
wastes  ao  later  ^»  99 daya  after  the 
ftnal  receipt  of  haaardoaa  wastes.  Tbis 
deadhne  is  eoasiatant  with  dke  dbadBne 
in  S  2MJ13(a)  for  fanoviag  hazardbos 
waateaatdesase.ffenooKtonit 
traatMeni  laiyoaBdBKntoi  9S  peveent  of 
the  kamdaua  wastes  ui  tbe  last  untf  in 
the  IraiB  onsf  be  Replaced  ne  later  dmn 
90  days  jrfter  Mm  fenl  vdame  of 
hazardoaa  waatsu  has  been  received  at 
the  first  anit  The  ItLgiuaal 
AdmintalEBtDr  any  pant  an  axtanaien  to 
the  9May  daadboe  if  Ibe  awner  or 

rduitdw 
taftusbdie 
unit  or  reoioao  aft  of  the  sbi^ 
necessitates  a  longer  time  period  and 
that  aaantaaaioa  wifr  not  poaaaticaat 
to  human  heallb  aaritfaei 
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95-paneal 
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average  flatia  sate,  and  the  type  of 

traabnent  tbaC  is  baia»  caoducted  (e#. 

aerobic.1 
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Oataea^tba 
number  of 
impoundmenta-sanMt  tbat 
large  iiBytiaidmeaU  tsi.. 
impoiindmpats^ei 
impouni  ~ 

uniU  ace  likely  to  bnvn 

otowat9ftdai|s  Uaetaidw 


suapaM«<baMiqi 


dk 


AwtlMut 


exeaedfl&daya. 

"Oe  Aemry  regogdaea.aiot  dfo^9»> 
dajf  danJina  elan  amf  be  iasaffli  hs< 
for  treataanl  tasilfliaa  OMnyoaai  ei 
multiple  impaaidDentBk  Pnraaaiqde, 
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andao 


daySkbklbiacasfc 
entertain  a  ra^pwat!  far  a» 
the  90Hlajideadliae-. 


the 

widiin  lafr  dojia  to  aiieiv  oona&M  or 
operatora  of  aaqr  large  impaandnenta 
sufldeat  time-loreaKnwIbasbidgcB 
and  eompleto  dm  floBbnit  pmoeas.  Tbe 
Agency  wofroansemod  tbat  OMaexa  or 
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deadline,  if  appropriate. 

EPA'a  "■iiiUisnda"  fardie  i 

interesting  leaaofoefodliiao  that  beat 
■Moaraaaa  waoHa  s  oaBiaa  oc 
caanaeted  sasfasa  impoaiMfanenta. 
Uadas  die  lOfiiNaieDtB  of  4fr  CFR 
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retention  times  of  less  than  50  daya^ 


in  a 


impoundments  would  have  to  retrofit  to 
continue  to  receive  this  mixed 
hazardous  waste  stream  after  November 
8.198a 

Retrofitting,  however,  might  not  be 
required  in  all  circumstances.  The  key 
question  would  be  whether  ui  fact  any 
mixing  of  non-hazardous  and  hazardous 
wastes  occurs  in  the  first  impoundment 
in  the  series.  The  Agency  has  stated,  in 
somewhat  analogous  circumstances, 
that  no  mixing  occurs  in  a  wastewater 
treatment  unit  that  manages  a  non- 
hazardous  liquid  waste  even  if  that 
liquid  generates  a  hazardous  sludge  that 
settles  to  the  bottom  of  the  same  unit, 
unless  the  sludge  is  in  some  way 
physically  dre<i^  up  and  nuxed  wtUi 
the  liquid.  EPA  believes  it  would  be 
approfKiate  to  apply  the  same  principle 
here.  There  should  be  even  less 
opportunity  for  mixing  here  because  in 
many  cases  much  of  the  original 
hazaJrdous  sludge  will  be  removed,  and 
in  all  cases  no  additonal  quantities  of 
hazardous  sludge  will  be  generated. 
Consequently,  if  there  is  no  further 
disturbance  of  remaining  hazardous 
waste  in  an  inqKMindment  delaying 
closure,  EPA  will  presume  that  no 
mixing  occurs  and  that  the  non- 
hazardous  waste  does  not  become  a 
hazardous  waste.  Subsequent  surface 
bnpoondments  would  be  able  to  accept 
this  non-hazardous  waste  if  diey  met  the 
requirements  proposed  today. 

Final  closure  activities,  of  course,  may 
disturb  and  mix  the  wastes  and  as 
previously  discussed,  Uie  hazardous 
waste  rules  apply  at  final  ctosure. 
Sludges  within  all  impoundments 
continue  to  be  considered  hazardous 
wastes  unless  delisted. 

(3)  Alternative  3— Leaving  Hazardous 
Wastes  in  Place.  Hie  third  alternative 
proposed  in  §  284.113(e)(3)  allows 
owners  or  operators  of  disposal 
impoundments  who  do  not  intend  to 
remove  all  hazardous  wastes,  including 
liners  and  contaminated  soils,  at 
closure,  but  instead  will  leave  some 
hazardous  wastes  in  place,  to  delay 
closure  under  only  limited 
circumstances.  Because  hazardous 
wastes  are  not  removed  prior  to  the 
receipt  of  non^iazardous  wastes,  the 
Agency  is  propoabig  more  stringent 
requirements  for  disposal 
impoundments  dian  for  impoundments 
at  which  hazardous  wastes  are 
removed.  For  disposal  impoundments, 
die  Agency  is  Umitb^  die  availability  of 
the  option  to  dday  closure  to  those 
impmindments  that  do  not  have  a 
statistically  significant  increase  over 
background  values  of  detection 
monitoring  parameters  or  constituents  or 
have  not  exceeded  the  fociUtys  9N)uod< 


water  protection  standard  at  die  point  of 
compliance  on  Uie  date  of  the  final 
receipt  of  hazardous  wastes,  lliis 
determination  will  be  based  on  the  most 
recent  monitoring  data  as  required  in 
Part  264  Subpart  F.  hi  addition,  if  a 
release  is  detected  after  the  final  receipt 
of  hazardous  wastes,  the  owner  or 
operator  must  prompdy  initiate  closure 
of  the  disposal  impoundment  in 
accordance  with  the  approved  closure 
plan  no  later  than  30  days  after  the 
detection  of  the  release  and  comply  with 
the  corrective  action  requirements 
including  those  discussed  below. 

c.  Corrective  Action  Requirements. 
All  units  that  delay  closure  will  remain 
subject  to  all  applicable  corrective 
action  requirements.  In  addition,  owners 
or  operators  of  surface  impoundments 
that  do  not  meet  the  double  liner  and 
leachate  collection  system  requirements 
must  submit  a  contingent  corrective 
measures  plan  as  a  condition  of 
delaying  dosure.  The  Agency  is 
proposing  in  f  284.113(e)  additional 
conditions  that  apply  iif  there  is  a 
statistically  significant  increase  over 
background  vaJues  of  detection 
monitoring  parameters  or  constituents 
for  interim  stetus  units  or  if  a  release 
that  exceeds  the  facility's  ground-water 
protection  standards  at  the  pobit  of 
compliance  is  detected  at  these 
impoundments.  This  determination  will 
be  made  based  on  die  unit's  most  recent 
monitoring  data  as  required  under  Part 
264  Subpart  F.  The  puipose  of  die 
contingent  corrective  measures  plan  and 
the  corrective  action  requirements  in 
S  264.113(e)  is  to  ensure  that  if  a  release 
is  detected,  interim  corrective  measures, 
at  a  minimum,  are  instituted  quickly. 

As  mentioned  earlier,  the  corrective 
action  requirements  proposed  in 
i  264.113(e)  have  no  effect  on  an 
owner's  or  operator's  obligations  to 
comply  with  all  of  the  requirements  in 
Part  284,  Subpart  F.  Rather,  the 
requirements  in  today's  proposal  are  in 
addition  to  the  corrective  action 
requirements  specified  in  Subpart  F  to 
ensure  that  the  delay  of  closure  to 
receive  only  non-hazardous  wastes  at 
surface  impoundments  that  do  not  meet 
the  double  liner  and  leachate  collection 
system  requirements  does  not 
compromise  the  protection  of  human 
health  and  the  environment  Moreover, 
the  Regional  Administrator  retains  the 
authority  to  require  additional 
corrective  measures  as  deemed 
necessary  bi  Uie  final  corrective  action 
plan.  Fbially,  today's  proposal  will  not 
affect  foture  changes  to  Subpart  F  that 
are  currenUy  under  consideration.  For 
example,  if  the  Agency  revises  the 
methods  for  setting  the  ground-water 


protection  standards,  disposal 
impoundments  that  exceed  their  ground- 
water protection  standard  as  a  result  of 
such  regulatory  amendments  would  stiU 
be  required  to  close.  If  necessary, 
conforming  amendments  will  be  made  to 
today's  rule  to  be  consistent  with  any 
future  changes  to  Subpart  F. 

The  Agency  is  concerned  that  basing 
the  evidence  of  a  release  from  a  unit  on 
contamination  of  ground  water  alone 
may  overlook  releases  that  have 
occurred  but  have  not  yet  been  detected 
by  the  ground-water  monitoring  system. 
Tlie  Agency  is  also  concerned  about 
contamination  to  media  besides  ground 
water,  e.g.,  soil  contamination  or 
leaching  of  hazardous  constituents  to 
surface  water.  While  Uie  unit  remains 
subject  to  all  corrective  action 
requirements  for  all  media.  Uie  initial 
determinations  of  whether  expedited 
corrective  action  is  required  under 
today's  proposal  for  delayed  dosure  are 
based  on  ground-water  monitoring  date. 
The  Agency  is  requesting  comments  on 
the  approach  of  basing  the  evidence  of  a 
release  on  ground-water  monitoring 
results  only  and  whether  oUier  options 
may  be  appropriate. 

The  Agency  is  proposing  more 
stringent  corrective  action  requirements 
for  disposal  impoundments  because  of 
the  greater  risks  associated  at  units 
where  hazardous  wastes  have  not  been 
removed.  The  Agency  is  also  imposing 
more  stringent  requirements  on 
impoundmente  that  are  leaking  on  the 
date  of  the  final  receipt  of  hazardous 
waste  to  ensure  that  diese  unite  do  not 
exacerbate  any  threats  to  human  health 
and  the  environment.  These 
requirements  are  discussed  in  detail 
below. 

(1)  Disposal  Impoundments.  As 
discussed  above.  8  2e4.113(e)(8) 
proposes  that  disposal  impoundments 
must  not  have  detected  a  release  to 
ground  water  as  a  condition  of  delaying 
dosure  to  receive  only  nonhazardous 
waste.  Any  disposal  impoundment 
having  a  statistically  significant 
increase  over  back^und  values  of 
monitoring  parameters  or  constituents  or 
exceeding  the  ground-water  protection 
stendard  on  the  date  of  the  final  receipt 
of  hazardous  waste,  based  on  the  most 
recent  ground-water  monitoring  data  as 
required  under  Part  264,  Subpart  F.  is 
not  eligible  for  delayed  dosure.  If  a 
statistically  significant  increase  in 
background  values  is  detected,  or  if  the 
ground-water  protection  stendard  is 
exceeded,  corrective  action  must  be 
conducted  as  required  under  Subpart  F 
and  the  unit  must  be  dosed  in 
accordance  with  the  approved  dosure 
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plan  and  oAer  lequiiLiiieiitj  on  Sabparta 
CandK. 

WastemAnXtanoveJi  The  Agoiejr  ia 

proposing  ■»  1 2at.ll3f^(&),  fe^.  mi#  py 

tbe  comcthre  acM 

impoaed  cd  ownaisarov 

intend  to  remove  I 

theiE  impminriaiaiita  aa  a  ( 

detaying  rlnama  Xbeaa  uetiona  vaiy 

depentfiiig  on  wbcthar  or  not  a  mlnaaa 

has  been  detected  l^  tlie  data  of  th* 

finaL  receipt  of  hazatdoua  wiaates.  Thea* 

regulations  are  diBniBsnd  hHow 

{ayRefeases  at  the  Tui»  of  the.  Final 
Receipt  of  Hazardous  Wastes  (Exk&U  2 
in  Section  IH^^of  fhiiB  preamble).  The. 
Agency  is  proposing  in  {  264.11^14  (^ 
and  {Bl  to  require  owners  or  operators  of 
surfaxx  impomuImentB  ihtencBng  to 
remove  hazanlDus  wastes  t«  cease  the 
receipt  of  alf  wastes  if  tRey  have 
detectetf  contamination  statisficafiji 
greater  l6an  badtgroondlevefs  of 
deteefiou  monltuiuig  parameters  or 
constHutulB,  or  in  excess  of  tbefr 
groiuiv-walei  piutettfuu  standard  at  the 
point  of  omBpRance.  TTie  most  recent 
monitartt9<hts  peyuiied  under  Subpart 
F  WW  BS'  ased  to  make  tlhs 
determination  by  the  date  of  the  ffiiaf 
receipt  of  haiaiiaii  waates.  An 
ex««p<iaar  — id  ba-gwrtad  to  < 
or  opanksaa  ariio  1 
wastes-] 
Hua 

thiscaac^dwi 
continue  to  i 
wastaaaig|t»( 
procei 
time 

Non-hazardoHft  trastea  nay  na^  b» 

received  at  a  inlwiyLarakaafr 
statistically  greater  than  background 
levels  or  exceeding- the  ground-waiar 
protection  standard  on  tke  data  of  the 
final  receipt  of  hazaedoua  waste  until 
corrective  measures  have  been 
implemeatfed  These  measures  must  be 
coiwfstent  with  an  approved  contingent 
correctfve  measiires  pTan  or  with 
provisions  of  an.  approved  corrective 
action  plan  otherwise  required  in 
Subpart  F.  The  specific  corrective 
measuies  that  must  be  hnptemsited  to 
allow  a  facfRT}  ttr  recefve  nonhazardous 
waster  wilt  be  specgferf  on  a  caserby- 
casebamatn  Aeplarr.  Hbwever,  ifan 
owner  or  operator  can  (fcinonstratctAat 
the  renaaeie sot  statnlltiaoy  gieatm 
than  baehgreuHrftevel^«irdbCTnot 
exceed  the  feciKty^  giuund-watw 
prolkclf  an>  atandatd  Iw  mr  eantfmie  Kr 
receive-i 
The. 
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be  more  than 
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remedfal  aKlematrves.RialBet.  the 
Agency  would  expect  cOBtainmanf  amdf 
or  remedlatloB  activity,  consistent  with 
the  activities  described  in  thecontliigeni 
corrective  measuies  pTao.  (o  be 
undertaken.  For  example.  fnafaTlt^ 
reraoraf  weS^  and  a  slurry  wall  and 
starting^  the  pumping  and  {rea&ng.aC 
contanrihatad  ground  wates  might 
satisfy  the  requirement  thai  oorrBctive 
measnes  be  impremenred 

The  Agency  recognizea  that  atappio^ 
the  receipt  of  alT  wastes  until  conactlMft 
measures  have  been,  implemented  oauU 
adversely  affect  the  operatiasa  of  sana 
types  ctf^fMSRiea.  The  Agpncy  befiwes 
that  iff  moat  cases,  however,  fbe  (May 
should  not  be  extensive.  WaL,  many  of 
the  mdts  Ibat  may  have  to  atop  the 
receipt  of  wasfei  because  a  r^ease  haa 
been  detected  at  the  time  of  the  fioal 
receipt  of  hazardous  wastes  wiSheve 
already  triggered  compGance  ninnitnrtng 
and/or  be  engaged  in  a  corrective  actioa 
program  under  SubpaitF  prior  la 
today's  proposaf.  hi  fact  remedies  maf 
already  be  mider  review  for  suck  units. 
Therefore,  there  aheufdnotbe  an 
extensive  delay  before  the  unit  is  placed 
on  a  con^ance  schedule  for  corrective 
action-  and  the  unit  can  receive  non- 
hazardous  wastes.  Second^  because, 
these  unita  have  detected  releases,  the 
Agency  expectk  that  in  most  cases  these 
facifftfeewiff  have  a  high  priority  for 
approval  of  correctfve  action  plans.  At 
the  same  thne,  prohibiting  thecontfauad 
receipt  of  non-hazaHfoua  waste  untiT 
corrective  measuies  have  begun. should 
provide  an  incentive  for  owneta  <y 
operators  to  impliement  coirectfve 
measufeaas  soon  as  possible  after  the 
approval-  of  •  corrective  action  plan. 

The  Agency  considered  allowing  unfia 
that  are  leakmg  oi>  the  (fete  of  the  Bxtal 
Teceipt  of  hanErdbar  wastes  tb  receive 
non-hazanfoos  wastes  if  the  owner  or 
operator  makes  a  dbmonsttatloB  Aat  Ihe 
receipt  of  non-hazardoiis  wattes  wflToot 
exacerbate  threat*  to  human  health  and' 
the  environment  or  impede  the 
effectfvenes»  of  the.  corrective  meaaures. 
and  that  these  corrective  measuses  «dS 
be  iiiiplc— ntud  wtthm  one  year  &em 
the  tSrai  receipt  of  hazardous  waste.  II 
has  been  atgoed  tfiat  particuhriy  for 
owners  or  operators  who  wiS  remove 
the  hazardbua  wsstM  by  flushJogwltt 
non^Mzardbm  Ikifhient.  8]lbwltig,(&e 
furtherreeeipt  ofonnrhazntlbua  waates 
at  these  unite  after  ffki^iltaK  has  been, 
completed  anyift'increaae  dke 
envirannantki'iUB:  Accocd&tgto  the 
argument;  aflowfaic  9)r  ceothnied 
receipt  of  aoir-lazarribae  wastiss  wHT 
further' tnrete  ceitfeAt  types  of 
constituentk  fir  the  lku|iuuiRhjwnf  and 
thus  may  decrease  thepeteiitfaffbr 


threats  to  hi 

The  Agency  is  not  proposing  this 
approach  &M!  awuabas  rfaeasanm.PJMt 
became  hnramtoie  waataa  saaMi*  ia  the 
unit,  it  woaldhn  — naaaaiy  Iftawaliiate 
♦kn  ■'"'P«"^TT*  allnri'tig.ll'iT'T"*^  ** 
non-haaafrimM  walasanlfae 
effaeti«aa«a»  a£  the  saaeattee:  actfao 
progmiB  Bacaaa*  li»  natte  isi  vacation-, 
do  not  satia^  lineB  and  iaachate 
coUectioiksystoiB  na^N— ""**■  ^^ 
Agency  onMt  be  aaawsd  Ifaal  the 

provide  ^■J-^— »-|~'«^"«f—' 
health  and  this  aB>drauEMBlL(XhJ»iaa 
partisalat  conaera  foe  farrilttiea  awaiMnB 
permit  apprawal  whaaa  cbaBaslaitealian 
of  g^oand-watas  flawSk  hydragaekigja 
conditions,^  the  extanl  ef  the  pluaMi  eta^ 
may  not  yet  have  bean  siib|«at  t^tlie 
rigorous  raniiaw  that  eaams  daiiaa 
permittiaftftteAgpnayisnot 
convinced  that  ii  edil  hie  paaajbleter 
effectively  evaluate  SDch  i 
Agency  alaoia  I 
criteriaahoaldbe.  i 
impacts  of  the  coBtinuad  wwaipt  oi  Bai>- 
hazardous  waates-oa  the  effaclwanaaa.  . 
of  corrective  actiaa.  Fia^^  the  Agancy 
is  concerned  thai  the  aSsiti  lequiaait  to 
evaluate  theae  daBwastaetiaaa  wUl^  be 
time-conaofluaB  and  aat  an  afiestive  uae 
of  Agency  teaovraas. 

The  Agency  inwjBaatina  aeaMaasrte 
on  whether  imfoundaieats  net  i—attng 
liner  and  laachate  coUecMoa  patent 
requirements  ttiat  aae  leaking  eatbe 
date  of  the  final  receipt  o£  haaaadnus 
wastes  should  be  alkwierf  tosacaive 
non-hazaidotta  waitaa  pnac  teithe 
institution  of  a  corrective  action 
program.  Particulady.the  Agusy  is 
solfdluig  mfhimatfcia  oih  the  iaipacts  eC 
hydraufic  head  on  the  affeatiweBess  of 
corrective  action^  tbe  types  of  data 
necessary  to  make,  these  determinatinna,, 
deadlines  for  making  these 
demonstrailbnak  and  whether  this  optioa 
should  be  availiBbIs  to  all  iaponndmaats 
or  only  fmpenndments  thaibave  already 
received  permits.. 

(b)  ReleaaesAfiu  tha  FimalBaoaifl  a§ 
Hazardous  Waaias  QBxhihil  S  ia  Sacttan 
in.B  otthispiaamMal  Taday'swla 
proposes  in  I  aMai3(sK7^toaUew  a» 
owner  or  operatoraf  a&iaapauBdBMat 
that  dnaa  nnt  meet  linar  and  leaahata 
collectfon  ryi^^Ti  rrpiirwiiwBW  arrl 
whose  haiatrfoua  wastet  haaahaaa. 
removed  ta  nrnitiniM  nyatiaitki  aaltif 
a  refeaseGidBtactaiafteK  tkadalaaf  Iha 
final  rece^^tofhacavdauawaalaaiaidaB 
limited  dreumaiucak  Afiaa  Aa 
detection  ofasaraaaa.  the  mrfl  only  be 
allowed  to  aaodaaa  la  nfiBiNaaa»- 
hazarfoMawaaia  nwfy  JtaowaaHua 
meastues  consistent  with  the  a|q[>roved 


contingent  oonective  measures  plan  are 
implemented  within  one  year  of  the 
detection  of  the  release,  or  approval  of 
the  contingent  corrective  meastues  plan, 
whidiever  is  later,  and  if  the  contkiued 
receipt  of  non-hazardous  waste  will  not 
pose  a  threat  to  human  health  and  the 
environment.  Again,  the  conditions  for 
demonstrating  mat  corrective  measures 
have  been  established  wiH  be  specified 
on  a  case-by-case  basis  in  the  corrective 
action  plan.  (As  discussed  earlier,  die 
Regional  Administrator  retains  the 
authority  to  require  additional 
corrective  meesures  in  the  final 
corrective  action  plan.) 

Again,  while  a  demonstration  that 
corrective  measures  have  been  put  in 
place  must  be  more  than  the  completion 
of  studies,  die  inqtleirontation  of  interim 
measures  (e.g..  installing  slutry  walls 
and  initiating  a  pump  and  treat  program) 
may  be  sufficient  If  the  Regional 
Administrator  detennines  mat  die 
continued  receipt  of  non-hazardous 
waste  during  dds  one-year  period  is 
posing  a  dii^t  to  human  health  or  the 
environment,  he  has  the  audiority  to 
eiOier  require  that  corrective  measureis 
be  implemented  in  less  than  one  year  or 
to  require  that  die  receipt  of  non- 
hazardous  wastes  cease  until  corrective 
measures  are  implemented 

While  it  is  die  Agency's  pohcy  tiiat 
corrective  action  be  underinken 
promptly,  it  retx^gnizes  that  at  large 
units  or  fadUtles  a  longer  tioM  oduid  be 
needed  td  ODOtpletely  assais  tiie  nature 
and  extent  tf  me  contamination  and 
spedfy  remedies  or  ttiat  delays  in 
cleantip  aottvlties  could  be  caused  by 
timing  isslkes  beyond  the  control  of  me 
owner  or  operator  (e.g.,  availability  ctf 
cleanup  contractors,  weather 
conditions).  The  Agency  considered 
giving  tiie  Regional  Administrator  the 
authority  to  grant  extensions  to  the  one- 
year  deadline  for  implementing 
corrective  measures.  However,  the 
Agency  wished  to  avoid  additional 
acuninistrative  burdens  and  delays  in 
getting  corrective  measures 
implemented  and  still  believes  that  one 
year  should  provide  adequate  time.  The 
Agency  is  requesting  comments  on  this 
one-year  deadline  and  suggestions  on 
other  alternatives. 

d.  Evaluating  Progress  of  Corrective 
Action.  In  1 2e4.113(e)(10).  tiie  Agency  is 
proposing  that  impoundments  that  have 
removed  all  hazardous  wastes  and  have 
been  allowed  to  delay  closure  to  receive 
non-hazardous  waste  in  accordance 
with  the  requirements  in  §  264.113  (d) 
and  (e)(2)  must  initiate  closure  if  the 
owner  or  operator  fails  to  make 
substantial  progress  in  implementing 
corrective  action  and  achieving  tiie 
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facility's  ground-water  protection 
standard  or  background  levels  if  the 
facility  has  not  yet  established  a  ground- 
water protection  standard 

The  Agency  is  not  proposing  to  define 
"substantial  progress"  in  today's  rule. 
Rather,  the  Agency  believes  tiiat  this 
determination  should  be  made  on  a 
case-by-case  basis  based  on  an 
evaluation  of  the  progress  of  the 
corrective  action  program  towards 
achieving  the  ground-water  protection 
standard  (or  background  levels  if 
applicable).  In  addition,  the  Regional 
Administrator  will  evaluate  the  effect  of 
the  continued  receipt  of  non-hazardous 
waste  on  the  effectiveness  of  the 
corrective  measures  being  taken  in 
determining  w^tiier  substantial 
progress  towards  tibe  ground-water 
protection  standanla  has  been  achieved. 
In  general  die  Agency  would  consider 
the  failure  to  comply  with  significant 
deadlines  in  the  schedule  of  compliance, 
the  permit,  or  otiier  enforcement  orders 
that  establish  timeframes  for  achieving 
the  facility's  groond-wat«'  protection 
standard  as  cause  for  dosure.  "The 
Agency  does  not  intend  foilure  to 
comply  withprocedural  or  reporting 
requirements  that  do  not  affect  tiie 
progress  of  corrective  action  to  be  cause 
for  closure;  on  the  other  hand 
conqdianoe  witii  deadlines  for 
IMO(»dural  or  reporting  requirements 
alone  will  not  be  conddered  a 
demonstration  of  sulMtantial  progress. 

A  detMmination  of  f«rtietiier  die  unit 
has  demonstrated  substantial  progress 
in  its  corrective  action  program  would 
be  based,  in  part,  on  the  results  of  the 
semi-annual  reports  required  under 
1 264.1ia(e)(9).  Proposed  \  264.113(e)(9) 
requires  tiie  owner  or  operator  to  submit 
reports  to  tiie  Regional  Administrator 
that  describe  the  progress  of  the 
corrective  measures,  including  results  of 
ground-water  monitoring  and  the  effect 
of  the  receipt  of  non-hazardous  wastes 
on  the  effectiveness  of  the  corrective 
action.  The  amotmt  of  time  allowed  for 
demonstrating  that  substantial  progress 
toward  achieving  the  ground-water 
protection  standard  has  been  achieved 
will  be  a  site-specific  decision  that  is 
dependent  upon  the  nature,  extent  and 
magnitude  of  the  contamination,  as  well 
as  the  nature  of  the  remedial  meastires. 

Today's  rule  also  establishes  an 
accelerated  set  of  procedures  for 
initiating  closure  if  the  owner  or 
operator  fails  to  demonstrate  substantial 
progress  in  achieving  the  ground-water 
protection  standard.  The  objective  of 
these  accelerated  procedures  is  to 
reduce  delays  in  initiating  closure,  while 
still  providing  adequate  due  process  to 


the  owner  or  operator  and  adequate 
notice  to  the  public. 

Under  proposed  S  264.113(a)(ll),  the 
Regional  Administrator  must  notify  the 
owner  or  operator  bi  writing  that  he  has 
faUed  to  make  substantial  progress  and 
that  he  will  be  required  to  close  the  unit 
in  accordance  witii  the  deadline  in 
S  264.113  (a)  and  (b).  The  Regional 
Administrator  must  provide  the  owner 
or  operator  a  detailed  statement  of 
reasons  for  his  determination  and  also 
publish  a  newspaper  notice  of  this 
decision  and  provide  a  20-day  comment 
period.  If  the  Regioiwl  Administrator 
does  not  receive  writien  comments  on 
the  decision  to  require  closure  of  the 
unit,  tiie  decision  will  be  final  five  days 
after  tiie  close  of  the  comment  period 
The  Regional  Administrator  will  then 
notify  ti^e  owner  or  operator  that  he 
must  submit  a  revised  closure  plan,  if 
necessary,  within  IS  days  of  the  final 
notice  and  commence  closure  in 
accordance  «vith  the  deadlines  in 
9  284.113  (a)  and  (b).  If  written 
comments  are  received,  the  Regional 
Administrator  will  make  a  final 
det^mination  no  later  than  30  days 
after  the  end  of  the  comment  period  and 
notify  the  ownw  or  operator  and  the 
public  of  the  dedsicm  by  newquper 
notice. 

Because  the  Agency  is  concerned  that 
closure  be  commenceid  as  quiddy  as 
poMible  once  it  is  determined  that  the 
unit  is  not  demonstrating  substantial 
progress  towards  achieving  the  ground- 
water protection  standard  to  ensure 
protection  of  human  health  and  the 
environment  today's  pfoposal  does  not 
provide  for  administrative  appeals  of 
the  Regional  Administrator's  decision  to 
require  dosure.  The  proposed  rule, 
however,  does  indude  a  formal 
comment  period  (in  addition  to  informal 
negotiations  prior  to  the  final  Agency 
decision).  In  addition,  the  decision  to 
require  dosure  would  constitute  a  final 
Agency  decision  and  is  therefore  subject 
to  judidal  appeal.  The  Agency  does  not 
believe  that  disallowing  administrative 
appeals  will  violate  the  due  process 
rij^ts  of  the  owner  or  operator. 

3.  Notification  of  Closure 

Section  284.112(d)(1)  currentiy 
requires  an  owner  or  operator  to  notify 
the  Regional  Administrator  at  least  60 
days  prior  to  the  expected  date  of 
dosure,  defined  in  S  2e4.112(d)(2)  as  no 
later  than  30  days  after  the  final  receipt 
of  hazardous  waste.  EPA  proposes  to 
add  subsection  (ii)  to  §264.112(d)(2)  to 
specify  that  for  units  that  have  delayed 
closure  after  the  final  receipt  of 
hazardous  waste,  the  "expected  date  of 
closure"  is  no  later  than  30  days  after 
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Apfvnmienik 

For  fedmiBa  mtbRCEApemuta,  tfta 
request  to-modSy  tbe  petmit  to  extend 
the  doaare  petiad  waoIdbftCQiiaidtaad 
under  the  carrant  Kgiiliatiflna  taba  a^ 
major  nnxfificatioa  Miblf^^  ta  public 

nnfira  «n«f  «win»^^^|f  ifj^  pP'yTffltifaa  in 

Part  124.  The  denioaatr^aaa  (iacasaad 
earKer  raiiat  be  sutHnittad  to  tka  Ageacy 
for  appravaT  wifli  a  raqneat  to  modiiY 
the  penait  af  teaat  120  daya  prfoc  to  Ifae 
iinal  receipt  of  baxardbua  waatSi  or 
wltidn.flO-^fB  aflar  (be  fiaal  rule  ia 
publfsbedfii  (he  T^AaiWt^atK  aa 
required  in  {  271X41.  whicfiever  £a  later. 

If,  subgetpiHut  ttt  approval  of  the 
permit  nKnfflfcaSona;  an  owner  or 
operator  ehaoijes  the  types  of  non- 
hazardous  wastes  that  are  handlbd  in. 
the  unit  he  nmat  again  request  a 
niooilicsiMB'  to  loe  peiuiit  and 
denioiubate  that  the  addftf  on  of  then 
new  mv-ioaidinis  wastes  is  abo 
compatiUe  with  the  hazardena  anif  iton- 
baaaiWNv  wastes  firlwi^D^aiR^paat^ 
curraaf  ai#firteie>opeia(iuiiS'. 

^^^^^ta^^^vVi  ^aaff  t^^  a  ■■■■!  ■■ 
propaaarf  aian  jaiaiito  te^  tte'TlHt  270 
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plans  reqoini  m  ft  anua»M^  and  ^' 
and  deacribed  in  IV3.1.in  this  praunhle. 
If  these  pnqxned  amendknents  to  Rut 
""n  fin  nntfbeiisiM  ITaiil.  in  uilasrtuu  af 
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l%r  Agemgr  is  proposing  conforminft 
changes  tb  the  interim  sfatDS  standards- 
in  PtotSKftaf  pa»Brf(In  tbdinical 
lEquiieweuts  nrFtorf  ZMfbr  deferring 
cmsers  bd*  recsrfe' oniirniBi-usssnfoBS 
wastes*  Tse'liifenm  atattis  i  eouiiemaufii. 
are  stt6s(SBHaliy  the  same  as  thoselbr 
permitlB#  anito:  TedbyVrde  also 
proposes  osiARRBng'.c&anges  tkr 
9§  2m»fafaad(tii'ma^2m.t3  fa)  and 
(b)  an*to-ff  »«.fia(h)f9f  anf 
aMlMa()i)ff>aMf  «B;MBCa)r3>  and 
265.142(a)(49i  Tiose  dMfcieiwes  are 
highlighted  bdew. 

1.  Conforming  Changaa  taPact  m, 
Interim  Status  Requirements 

a. 

"[^""•rr  nf  intasim  atolns  i 

submit  amsnd'ad  PariB  i 

Part  Banliaatioaaif  ( 

pMnooMJ^  taqmnd.  witia  thetramsed 

faaDtji  plana  and  tamiiiad 

diemoBsliatiiaQa.  ^**  '^wpplimtiona  ata 

required  banuae  thai^g^ncy  daeaaoi 

believe  that  a  fiHcfl%  dhauldbe  albwad 

to  reamm  open  to  m  i  iifiia  huu 

hazardous  waste  while  camaining  in 

inttoriin  status.  ThfrAgaocy  u 

partbadBrly  conc8raed(6aLunit»thBt  dd 

not  safisfy  the  dbuble  Kner  andlaachata 

crifcctiuif  ayafem  w»qiiir«»inffnfa  and 

remain  open  nmlBrtedby^  propoaal  be 

Bubfect  to  the  strioter  provEriiQas  ofEfevt 

264,  especially' the  sttficterg^und-water 

pntetlfuu  iwipuiements  of  Sbbpart  Pfo 

sanfciently  fUutecthomaB  health  and 

tlie  eiif  iwiiiiiriic.  Phns  amf 

demonstMffsBSSRsf  be  submitted  at 

least  I89daye  pries  Is  the  fkui  receipt 

of  hazaidbus  wtsst  This'WgHlay 

•nnme  fsosHUHSBs  wflB*  tB^flesdHnv 

in  ftJUkiimUffca  inMlJiiriig  rHu  Rttgieaar 

AdmtoJBttef  af  sissMB  aiiJsuDuiJHhiM 
the(-  ^     -  _        -Ri 


ofbazaidbiis  wastes  ei  wflfEseeive  fiin 
the  osar  IbfiBrwHr  ba  eQjgiNe  Co.  del^ 
cfcRm^ttex  adhnit  (ftefr  I%rt  E 
wpWcsflbii —ttha  re<pi&ad 
(feaonsataUuBS  aoJhtter  Ham  W  dims 
af^rnotiDa«rtdJ^1l  fitaaf  rule  is 
pufiDriled  in  the  PhdtoalBiififBc. 

As  dttniitsrf.afinva>  iMrif i  today'^s. 
propasaLfaaffig  ownaat  and  opera  toss 
wooM  be  re^M&ed  ta  i^enta  andcc  the 
fiiff  peimft  rnqpfrrmenls  ol4aCnL  Pact 
264.  Howevacr 


will  be  iasnadpaiartaffic  final  maeipi  of 
hazardous  wastes^  the  Agpncyia 
proposing  to  allow  thftownasor 
operaOui  to  miafki  (^jan  aftac  Aafioal 
receI|irantoUKiiwB  wasiss  tis  teceive 
oul^iWtfJlaMBiwwaBlteairiMfa 


^^^^r^inst  ▼onUnQ*" 


perfodtheowag  or  operate  mnat 
tumpiysflft  aftof  tka  aspliiBablie 
requironeBteih  £  aUKlIS  {jSlMid  (eiwid 
continiie  to  condbcfq^ttatiianaia 
accordBBovwflfcdetfMT  andfcabEB 
Part  iK  i«i(uii<nu0iitli«lf  tte^gsncy 
subsequentllii  dtenfas  As  perBil..fbe  Vatt 
265  chMov  Teqpiremenbv&Kbidi^tt* 
closme  dbedlner  of  f  SKlirfptand 
(bf,  become  effcctfve  ii^BasdEife^. 

We  recoflpifiw  (batfherem^c  ba 
concern  aboaCdBvw&ighiterun  atatua 
facilities  to.dc^  clbsure  whiTe  a 
dedsfon  on  a  pranit  amKcatfon  and 
delay  of  cfasnre  is  peadiag,  Hbwwei, 
the  Agency  &caD«inced  that  th* 
applieabifiiycriferia  tatZSS.tl'Sffi^ 
together  wMk  the  (KcftnicalKqpdkemenIa 
in  {205.13309)  fbr  ddaying  dbsure  and 
othCT  Partaw  teqpdtemenft  ace 
sufBdenCttrpiecnidk  any  ijacieasaa  iia 
threets'to  human  hedlh  and  the 
envjronmentdkirinstfie  peimft  review 
period  In.  the  case  of  surfkca 
impoamhnents  tharcfaDOisa  tber  must 
remove  wastes  to  ddlRy  cTosurSv  (he 
required  activities  art  Gonsl^tonf  with 
current  Subpart  GciMuie  reqpiireBeida. 
Thereflbre.  e»m  7thereqaast  to  dbfoy 
dosureand/faran  oparatiagpenBil  is 
deniiedl  tlto^  owner  ui'  uperatbr  wilT  have 
begun  the  dosuce  piacess  by  removuog 
the  BaiaidiBns  wastes  from  die 
m^nuuuiueiiti  bi  addftfisn,  a  fiidSty 
awaiting  a  ihUfriiiiuiifloB  of  a  Bequest  (0 
delay  cfcsare  lemanis  sub{act  to  alt  Past 
265  requirements  and  appScabh 
entoreement  aatnofities^  incnnmig 
HGKA  aeUiiin  30BB(li?  cui  lettise  action 
oiifets. 

b-.  CoinvtirB  Actfoa.  The  Ag^cy  is 
piupuslng'sopltly  dMbienf  biginirs  for 
correfstfvvacttai  reqpipementk  for 
inteRnLstsfOvmiib  than  flbr  peimfited 
units;  f\)i  intorfarstatos  facStfes  Aat 
have  not  yefastabBlritod  a  groanf^imter 
piutaatWB  sCanohfK.Av  Agency  ft 
pn^MM&ig-titotlfteoonectfve  acffon 
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requirsBKi^  i»  S  28&U3fc)  be  taig^ted 

hazacdous  cooslitiieBte  ever  badiyomri 
levels  or  desiease  m  pH  ova 
background  levels.  The  Agency  baa 
chosen  back^oaod  as  the  Hrslmw  to 
measuce  the  presence  of  a  release  to 
ensure  that  intetim  status 
impoundments  that  do  not  satiaj^  liner 
and  leachate  collection  systeoL 
requirements  and  wish  to  delay  dosuce 
to  receive  only  non-hazarous  wastes 
remain  protective  of  human  health  and 
the  environment  This  approach  is 
consistent  wfth  the  cmrent  triggers  in 
Part  285,  Subpart  P  for  impiementfaig  fte 
groand^*wrter  qxralrty  assessment  plan. 
Interim  status  nnpaondments  dat  do 
not  meet  the  liner  amd  feachafe 
colfection  sjratem  requimments  and  do 
not  remove  faezardoos  wastes  vriB  be 
allowed  t»  remain  open  to  receive  only 
non-hasardeas  waste  iftm  statistieally 
significant  hicwase  in  eontanriaetroR 
above  bachgroind  tevell»  for  decrease  hr 
pH  levels)  as  ^edfied  m  aeeerdence 
wi»  Subpui  I  r  has  been  dHOeted  If 
background  tevek  are  exceeded  at  any 
time  rfter  fee  request  (o  defer  desere 
has  been  gFsntod,  the  swner  or  operator 
of  a  disposal  impeuntowBt  dM  does  Be« 
satJBJy  die  finer  and  teachate  coBectipw 
system  reqaitiiawato  Baoa»  iniltote 
dosan  al  the  anit  to  accaniance  with 
the  approwtd  cleave  pka.  Similarty; 
impoimdments  not  in  compliance  with 
liner  and  leachate  collection  system 
requirements  that  leBoove  hazardous 
wastes  prior  to  receivijag  oidy  aos- 
hazardous  wastes  are  subject  to 
accelerated  corrective  action 
requirements  consistent  with  the  Part 
264  requimneato  deacaribad  above. 
Again,  as  discussed  earlier,  these 
corrective  measures  requicemento  are  in 
addition  to  requirements  in  Subpart  For 
those  incfaided  in  a  RCRA  section 
3008(h)  corrective  action  order. 

c.  Applicability  to  New  biterum  StattM 
Units.  The  requirements  in  today's 
proposal  also  apply  to  owners  or 
operators  of  units  that  receive  interim 
status  as  a  result  of  new  regulations 
(e.g..  additi<HiaI  h'stings  of  hazanfous 
wastes).  Pot  example.  HSWA  section 
3005(t)  requires  (hat  surface 
impemwhnents  that  receive  mterim 
status  afler  Movember- A  1884,  because 
of  new  regulations,  such  as  the 
promulgation  ef  addilibnal  hstings  or 
charaderistfcs  Ibr  (he  htentffication  of 
hazardous  wastes,  must  satisfy  the 
MTRs  within  four  years  of  die 
promulgatioB  that  aah^sctod  Iks  uirit  to 
RCRA  SobtMe  C  These  OOTisBs  ar 

that  (key  Witt  becaase  seb^Bd  to  SiAdtte 
C  requirementSk  dwrefMo  seaeHiBc  dwt 


the  Part  Bapplieafwnbe  submined  no 
later  thaa  1  Vdaya  pxioK  to  Aa  final 
rrrrfptnlhrnafdniM  waalLB  us  a 
condition  of  dslsyhag  cksKe  to  teaeive 
only  non-hazardous  waste  shedd  net 
impose  an  undue  burden. 

2.  Other  Confoan^  Changes  to  Parts 
264  and  286 

The  Agency  ia  pcqpoaiag  a  coaforairag 
change  to  |»  2M.13  fa)  ami  fb>  and 

266.13  (a)  and  (b)  torequire  that  the 
waste  analysis  (rian  be  revised  to 
aacoant  for  thepsaseoee  of  say  ivb- 
hasardous  wastes  mnmnf^  parsnent  to 
S§  264.113  (d)  a«l  (e)  aad  agSilU  (d) 
and  (e).  Today's  rule  also  revises 
§  S  264.142fa)  CT  and  ff)  and  285.142[a) 
(3)  and  H)  b»  specify  that  m  owner  or 
operator  BMy  not  accaont  for  salvage 
value  or  inoorporate  a  sero  COS*  in  the 
closure  cost  esttoHrte  fiii  hsniliiig  aon- 
hansdooa  waste  at  dosurs;  consistent 
with  the  canent  bmitaflioBO  to  f  i  aM.14Z 
and  265.142  for  hazaadOoo  wostes. 

V.  State  Authorisation 

A.  Appiicahitity  efBuiea  mAatkaeaed 
States 

Under  section  SOtie  of  RCRA,  EPA 
may  aothorise  quahSed  States  to 
adrahuster  and  enforce  (be  RCRA 
prograan  wf  Am  the  State.  fSee  40  CTR 
Part  271  for  fltestemlaieb  and 
reqaireraents  forauthorintion.) 
Following  authorization,  EPA  retains 
enforcement  authority  under  RCRA 
sections  3008,  7003,  and  3013,  although 
authorined  Stotes  have  priaaary 
enforcemeak  le^onaibflily. 

Prise  to  HSWA,  a  State  with  final 
authanaatton  oilariliiilsiiili  ite 
hazasdsas  wsatopsa^BB  entiveiy  n 
liea  ol  EPA  aduastering  the  Fkdesal 
progma  to  tha«  ^ate.  The  Federal 
requirements  no  kq^er  appKed  to  Ae 
authorized  State.^  and  EPA  euM  not 
issue  permits  for  any  facilities  in  a  State 
where  Ae  State  was  aathorizad  to 
permit  When  new,  more  stringent 
Federal  requirements  were  promulgated 
or  enacted,  (he  State  was  eUtgated  to 
enact  equivalent  authority  within 
specified  time  frames.  New  Federal 
requirements  did  not  take  effect  in  aa 
authorised  State  until  dte-  State  adopted 
the  requireraentoasStote  law. 
hs  coofrast  aader  sedtes  308e(g>  sf 

RCRA,  42  U.&C  maaitd'  "ow 

requireneato  and  peohttNftons  innaaed 
by  dm  HSWA  take  cfhet  in  aaitoRsed 
States  at  dw  ssaw  time  Aat  they  take 
effiMatonenaiirhwIisd  States.  EPA  b 
diractod  to  carry  oat  those  vsquiremaits 
and  pnfaabsltona  to  aadtoriaed  States, 
indadtog  tha  iismaii  u  of  peradts;  aattf 
the  State  to  gaantad  aattOTtoatton  ta  do 
sa  While  States  oiust  stitt  sdept 


HSWA-retsted  previsions  as  State  law 
to  Rtato  final  authorization,  the  HSWA 
requirementa  aad  prohibitions  apply  in 
aathariaed  States  in  (he  mtertok 

B.  Effect  of  Proposed  Rule  on  State 
Authorizations 

Today's  lala  pnpoaes  standards  that 
would  not  be  cfiEective  in  authorized 
States  since  the  reqeiiauents  woski  aot 
be  toiposedpersusM  to  HSWA.  Thas, 
the  reqaiwsasato  wil  he  spphrnhle  only 
in  those  Stotes  that  do  not  have  iaterira 
or  final  aathcaiiatioa.  to  autharized 
States,  the  requirements  will  not  be 
applicable  until  the  State  revises  its 
program  to  adopt  equivalent 
requirements  under  State  law. 

to  general.  40  CFR  27L21(e)(:Q 
requkes  States  that  have  fiml 
authorization  to  modify  their  pro^aoM 
to  reflect  Federal  program  chaagea  and 
to  aabaequently  submit  the 
modificatioBS  to  EPA  for  approval  It 
should  be  noted,  howevw,  Aat 
authorized  States  are  only  required  to 
modify  their  programs  when  EPA 
promulgales  Federal  standards  that  are 
more  atringent  or  broader  in  scope  than 
the  existing  Federal  standards.  Section 
3009  of  RCRA  allows  States  to  impose 
standards  more  stringent  than  those  in 
the  Federal  program.  For  those  Federal 
program  changes  Aat  are  less  stringent 
or  reduce  the  scope  of  the  Federal 
program,  States  are  not  required  to 
modify  their  programs.  See  40  CFR 
271. l(i).  The  standards  proposed  today 
are  less  stringent  than  or  reduce  the 
scope  of  the  existing  Federal 
requirements.  Therefore,  authorized 
States  wouM  not  be  required  to  moc&fy 
their  programs  to  adopt  requirements 
equivalent  or  substantially  equivalent  to 
the  provisions  listed  above.  If  the  Stats 
does  modify  its  program,  EPA  must 
approve  the  mo(RBca(wn  for  the  State 
requiremento  to  become  Subtitle  C 
KtiKA  reqmrements.  Steles  snouid 
fottow  the  deadline*  of  4&  CFR 
271.21(e)(2)  if  they  desire  to  adopt  tUa 
less  stringent  requirement 

VI.  Executive  Order  12291 

This  regulation  was  submitted  to  the 
Office  of  Management  and  Budget  fiar 
review  as  required  by  Kwcutive  Order 
12291.  The  regulatory  amendments  being 
proposed  today  are  designed  to  reduce 
the  burden  of  die  RCRA  regulations  and 
are  not  likdy  to  result  in  a  significant 
increase  in  costs.  Thus,  this  proposal  is 
not  a  major  rule;  no  Regulatory  bapact 
Analysis  has  been  prepared. 

vn.  Paperwarh  Raducten  Act 

The  infbrmatton  coSectien 
requirements  contained  in  this  rule  have 
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been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  under 
the  provisions  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.).  Comments  on  these  requirements 
should  be  submitted  to  the  Office  of 
Information  and  Regulatory  Affairs, 
OMB,  726  Jackson  Place,  NW.. 
Washington,  DC  20608.  marked:       | 
Attention— Desk  Officer  for  EPA.    ' 
Should  EPA  promulgate  a  final  rule,  the 
Agency  will  respond  to  comments  by 
OMB  or  the  public  regarding  the 
information  collection  provisions  of  this 
rule. 


Vni.  Regulatory  Flexilnlity  Act 


Under  the  Regulatory  Flexibility  Act 
of  1980  (5  U.S.C.  801  et  seq.).  Federal 
agencies  must,  in  developing 
regulations,  analyze  their  impact  on 
small  entities  (small  businesses,  small 
government  jurisdictions,  and  small 
organizations).  The  amendments 
proposed  today  are  more  flexible  than 
the  existing  regulations  and  thus  result 
in  no  additional  costs.  The  viability  of 
small  entities,  thereby,  should  not  be 
adversely  affected. 

Accordingly,  I  certify  that  this 
regulation  will  no)  have  a  significant 
impact  on  a  substantial  number  of  small 
entities. 

List  of  Subjects 

,40  CFR  Part  264 

I     Hazardous  waste.  Insurance, 
i  Packaging  and  containers.  Reporting 
and  recordkeeping  requirements. 
Security  measures,  Surety  bonds. 

40  CFR  Part  265 

Hazardous  waste.  Insurance, 
Packaging  and  containers.  Reporting 
and  recordkeeping  requirements. 
Security  measures.  Surety  bonds.  Water 
supply. 

40  CFR  Part  270 

Administrative  practice  and 
procedure.  Confidential  business 
information.  Hazardous  materials 
transportation.  Hazardous  waste. 
Reporting  and  recordkeeping 
requirements.  Water  pollution  control, 
Water  supply. 

Dated:  May  27. 1968. 
Lee  M.  Thomaa, 
Administrator. 

For  the  reasons  set  out  in  the 
preamble,  it  is  proposed  that  40  CFR 
Chapter  I  be  amenided  as  follows: 


PART  264— STANDARDS  FOR 
OWNERS  AND  OPERATORS  OF 
HAZARDOUS  WASTE  TREATMENT. 
STORAGE.  AND  DISPOSAL 
FACILITIES 

1.  The  authority  citation  for  Part  264 
continues  to  read  as  follows: 

Authority:  Sections  1006.  2002(a).  3004,  and 
3005  of  the  Solid  Waste  Disposal  Act.  as 
amended  by  the  Resource  Conservation  and 
Recovery  Act  of  1976.  as  amended  (42  U.S.C 
6905.  6912(al,  6924.  and  6625. 

2.  In  S  284.13  paragraphs  (a)(1),  (a)(3) 
introductory  text,  (a)(3)(i),  and  (b)(1)  are 
revised  to  read  as  follows: 

9  264.13    General  wacte  analysis. 

(a)(1)  Before  an  owner  or  operator 
treats,  stores,  or  disposes  of  any 
hazardous  wastes,  or  non-hazardous 
wastes  if  applicable  under  S  264.113(d), 
he  must  obtain  a  detailed  chemical  and 
physical  analysis  of  a  representative 
sample  of  the  wastes. 
***** 

(3)  The  analysis  must  be  repeated  as 
necessary  to  ensure  that  it  is  accurate 
and  up-to-date.  At  a  minimum,  the 
analysis  must  be  repeated: 

(i)  When  the  owner  or  operator  is 
notified,  or  has  reason  to  believe,  that 
the  process  or  operation  generating  the 
hazardous  wastes  or  non-hazardous 
wastes  if  applicable  under  S  264.113(d) 
has  changed:  and 

*  *        *        *        • . 

(b)*  •  * 

(1)  The  parameters  for  which  each 
hazardous  waste  or  nen-hazardous 
waste  if  applicable  under  S  264.113(d) 
will  be  analyzed  and  the  rationale  for 
the  selection  of  these  parameters  (i.e., 
how  analysis  for  these  parameters  will 
provide  sufficient  information  on  the 
waste's  properties  to  comply  with 
paragraph  (a)  of  this  section); 
***** 

3.  In  9  264.112.  paragraph  (d)(2)  is 
revised  to  read  as  follows: 

S264.112    Cloeure  plan;  amendment  Of 
plan. 

•  *        •        •        •  ' 

(d)  •  •  • 

(2)  The  date  when  he  "expects  to 
begin  closure"  must  be  either 

(i)  No  later  than  30  days  after  the  date 
on  which  any  hazardous  waste 
management  unit  receives  the  known 
final  volume  of  hazardous  wastes,  or  if 
there  is  a  reasonable  possibility  diat  the 
hazardous  waste  management  unit  will 
receive  additional  hazardous  wastes,  no 
later  than  one  year  after  the  date  on 
which  the  unit  received  the  most  recent 
volume  of  hazardous  wastes.  If  the 
owner  or  operator  of  a  hazardous  waste 


management  unit  can  demonstrate  to  the 
Regional  Administrator  that  the 
hazardous  waste  management  unit  or 
facility  has  the  capacity  to  receive 
additional  hazardous  wastes  and  he  has 
taken  all  steps  to  prevent  threats  to 
human  health  and  the  environment, 
including  compliance  with  all  applicable 
permit  requirements,  the  Regional 
Administrator  may  approve  an 
extension  to  this  one-year  limit:  or 

(ii)  For  units  meeting  the  requirements 
of  §  264.113(d),  no  later  than  30  days 
after  the  date  on  which  the  hazardous 
waste  management  unit  receives  the 
known  final  volume  of  non-hazardous 
wastes,  or  if  there  is  a  reasonable 
possibility  that  the  hazardous  waste 
management  unit  will  receive  additional 
non-hazardous  wastes,  no  later  than  one 
year  After  the  date  on  which  the  unit 
received  the  most  recent  volume  of  non- 
hazardous  wastes.  If  the  owner  or 
operator  can  demonstrate  to  the 
Regional  Administrator  that  the 
hazardous  waste  management  unit  has 
the  capacity  to  receive  additional  non- 
hazardous  wastes  and  he  has  taken,  and 
will  continue  to  take,  all  steps  to  prevent 
threats  to  human  health  and  the 
environment,  including  compliance  with 
all  applicable  permit  requirements,  the 
Regional  Administrator  may  approve  an 
extension  to  this  one-year  limit. 

4.  Section  264.113  is  amended  by 
revising  paragraphs  (a)  introductory 
text,  (a)(l)(ii)(A).  (b)  introductory  text 
(b)(l)(ii)(A),  and  (c)  and  adding  (d)  and 
(e)  to  read  as  follows: 

9264.113    Ciosurr.  time  allowed  for 
doeufe. 

(a)  Within  90  days  after  receiving  the 
final  volume  of  hazardous  wastes,  or  the 
final  volume  of  non-hazardous  wastes  if 
the  owner  or  operator  complies  with  all 
applicable  requirements  in  paragraphs 
(d)  and  (e)  of  this  section,  at  a 
hazardous  waste  management  unit  or 
faciUty,  the  owner  or  operator  must 
treat,  remove  from  the  unit  or  facility,  or 
dispose  of  on-site,  all  hazardous  wastes 
in  accordance  with  the  approved  closure 
plan.  The  Regional  Administrator  may 
approve  a  longer  period  if  the  owner  or 
operator  complies  with  all  applicable 
requirements  for  requesting  a 
modification  to  the  permit  and 
demonstrates  that: 

(1)  •  *  * 

(ii)(A)  The  hazardous  waste 
management  unit  or  facility  has  the 
capacity  to  receive  additional  hazardous 
wastes  or  non-hazardous  wastes  if  the 
owner  or  operator  complies  with 


paragraphs  (d)  and  (el  of  this  sectioo; 
and 

•  ♦  *  *  4 

(b)  The  owner  or  operatw  must 
complete  partial  aad  final  ch)sace 
activities  in  accordance  with  the 
approved  closure  plan  and  withia  UO 
days  after  receiving  the  final  vohuBe  of 
hazardous  wastes,  or  &e  fuwl  vohuae  of 
noa-bazardouo  wastes  if  the  txmua  or 
opo-ator  complies  with  all  applic^Ie 
requirements  in  p^igraplM  (d)  aad  |e) 
of  this  section,  at  the  hazaedous  waste 
maHngemenI  unit  or  facilily.  The 
Regional  Administrator  may  approve  an 
extension  to  the  closure  period  if  the 
owner  or  operator  con^ilies  with  aO 
applicable  requirements  for  requesting  a 
modificatkm  to  tiie  penst  sod 
demonstrates  that: 

U)  *  *  • 

(iiKA)  The  hazardoos  waste 
management  anit  at  facility  has  the 
capacity  to  receive  additiooal  hazardous 
wastes  or  nonjtazaidous  waste»  if  the 
owner  or  operator  rnm^Hn  with 
paragraphs  (dl  and  (e)  of  this  section; 
and 
*        •        •        •        •  ^ 

((4  The  deaonsti^ioiis  referred  to  in 
para^T^ihs  (a)[l)  and  (bKl)  of  this 
section  lass*  be  made  as  fbUowa:  (1)  The 
demonstrations  in  paia^aph  (a)il)  of 
this  section  must  be  made  at  least  30 
days  prior  to  the  expiration  of  the  90- 
day  period  is  pai^giiii  (a)  of  ttki 
section:  and  (2)  iw  deaanslratiaB  in 
parap^ib  C^Ml)  of  this  aectioa  mast  be 
made  at  least  30days  ptior  to  the 
expiration  of  the  lao^lttf  period  in 
paragraph  (b)  of  this  sectioa  unless  the 
owner  or  operator  is  othermse  sabject 
to  the  deadlines  m  paragraph  (d)  of  th^ 
section. 

(d>  The  Regional  Admmislnlor  may 
atlow  an  owner  or  operator  to  receive 
only  no»-hnardo«s  wastes  in  a  landfill 
or  surface  fanpoMndineiH  raift  after  the 
final  receiftt  of  hazardous  wastes  at  that 
uniti£  • 

(1)  The  owner  or  operator  requests  a 
permit  modification  in  compliance  with 
all  applicable  reqiarements  in  Parts  270 
and  124  of  ttis  title  and  in  the  permit 
modification  request  demoaatrstes  that: 

(i)  The  urtit  hat  the  existing  design 
capacity  as  indicalad  o«  die  Part  A 
application  to  receive  noa-hazardons 
wastes;  and 

(ii)  There  is  a  reaaonabk  Ukemiood 
that  the  owner  or  operator  or  another 
person  will  receive  non-faaoasdous 
wastes  in  the  unit  within  one  year  after 
the  final  receipt  of  hazardous  wastes;^ 
and 

(iii)  The  non-hazardous  wastes  wiH 
not  be  incompatible  with  any  remaining 
wastes  in  the  unff.  or  with  the  facility 


desifs  and  operating  requirements  d 
the  unk  or  facili^  oodcr  this  Pact;  and 

(iv}  Qosure  of  the  hazardous  waste 
management  unit  would  be  incompatibk 
with  continued  operation  of  the  unit  or 
facility;  and 

(v)  The  owner  or  operator  is  operating 
and  win  continurti  ta  operate  in 
compb'ance  with  all  applicable  pcnu't 
requirements;  and 

(Z|  The  request  to  mo(fi5>  the  permit 
includes  an  amended  waste  analysis 
plan,  ground-water  monfforing  and 
response  program,  and  closure  and  post- 
closmie  plans,  and  updated  cost 
estimates  and  demonstrations  of 
financial  assurance  for  closure  and  post- 
closure  care  as  neeessaiy  to  reflect  any 
changes  doe  to  Ae  presence  of 
hazardous  constituents  in  tfie  non- 
hazardous  wastes,  and  changes  in 
closure  activities,  mcfacfing  the  expected 
year  of  closure  ff  sppffcable  under 
9  264.112(bjf7).  as  a  resnPf  of  the  receipt 
of  non-hazardous  wastes  fbrfowing  tfje 
final  receipt  of  hazardous  wastes;  and 

(3/  The  request  to  niodify  tlie  permit 
and  the  deraonstrations  referied  to  in 
parapwph  (dKl>  atnd  (d)f2)  of  this 
section  are  subolfted  fo  the  RegionaJ 
AdBBnistretor  no  later  finn  120  days 
prior  to  the  dale  on  which  the  owner  or 
operator  of  die  facft  ty  receives  the 
known  final  Toinme  of  hazardous 
wastes  at  die  and,  or  no  later  than  90' 
days  after  Federal  Regjsioi  notice  of  dtfs 
regnlation,  wMcherer  Is  hrter  and 

(4)  The  request  to  modRy  the  permit  ts 
acconqmnied  bf  the  hwnan  exposure 
aasessmeDt  required  under  RCHA 
section  30ia  aad  the  Regional 
Administrates  docs  not  determine, 
based  on  this  infarmatioD  or  information 
from  other  soarcea,  that  the  unit  poses  a 
substantial  risk  to  faasawn  beallb  and  the 
environaent;  and 

(5)  The  request  to  modtfy  the  permit 
includes  revisioas.  as  appiupriate,  to 
affected  conditions  ti  the  permit  to 
account  for  the  stanageraent  of  onfy 
non-hazardous  wastes  m  a  unit  wt^ch 
previously  managed  hazardous  wastes. 

(e}  In  addition  to  the  ] 

paragraph  (d)  of  this  set 

or  operator  of  a  hazardona  v 

surface  imprrundmmt  that  is  not  m 
compliance  with  the  Imer  and  leacfaate 
coUectioa  system  requbemcnls  in  42 
U.&C  3004(0)11)  and  3ea6<i)(l>  or  42 
\}SXL  3004ia)  |2)  or  (3)  or  300SU)  (2).  (3). 
(4)or(13)anist: 

(1)  Submit  with  the  request  to  SMdify 
the  pemui- 

(i)  A  contingent  f  ocrective  measures 
plan,  unless  a  corrective  action  plan  has 
already  been  submitted  under  i  264.90; 
and 

(ii)  A  plan  for  demonstrating 
compliance  with  one  of  the  options 


described  in  paragraphs  (e)i2t  and  (e)(3) 
of  this  section;  and 

(2)  ResMve  aU  hazardoHS  wastes  from 
the  unit  by  either: 

(i)  Reawvmg  att  bazaidons  liquids, 
and  removing  aH  hazsdaus  shjdgcs  to 
the  extent  practicable  withoat  *— |"-trai^ 
the  integrity  of  the  hner(s):  or 

(ii)  AAThere  renoval  m  aoBosdance  with 
paragraph  ie)i2)(i)  of  tiiis  aectioa  is 
infeastt>ie  or  impradic^e.  disf^aca^  at 
least  9.5  percent  a<  the  Uq^  and 
suspended  sohd  hazardous  wastes  (as 
measured  vohnetrtcally)  by  {bahang 
with  non^azardoos  wastes,  removn^ 
all  hazardous  sludges  to  the  extent 
practicable  without  impairi^  the 
integrity  of  the  hnerts),  if  apphcaUc, 
and  demonstrating  diat  the  hqgidi  and 
suspended  solids  pemainiqg  in  the  \aak 
do  not  exhibit  a  characteristic  ol 
hazardous  waste  identified  ia  SiAipart  C 
of  Part  261;  or 

(3)  Leave  the  hazardous  wastes  la 
place  following  the  final  receipt  of 
hazardous  wastes  and  conpiy  with  the 
reqairements  in  paragraph  (c)i8)  ol  this 
section  if  a  release  is  detected  d»t  is  a 

statistically  sigmficmt  iac 

background  values  for  delectisa 
nsonitoring  parameters  or  cpnttit 
specified  in  the  permit  or  exceeds  the 
facility's  ground-water  protectioB 
standard  at  the  point  of  cooplisnce,  if 
applicable,  as  specified  ander  Subpart  P 
of  this  part 

(4}  The  activities  referred  to  in 
paragraph  (e)(2)  of  this  sectton  most  be 
completed  as  fidlowr. 

(i)  For  units  aseeting  the  requirements 
oi  parapaph  (eU2Ki)  of  this  section,  no 
later  than  90  days  after  the  final  receipt 
of  hazardous  wastes;  or 

(ii)  For  imits  meeting  the  requirement 
of  paragraph  ieK2)(ii)  of  this  section,  the 
process  of  displacing  and  removing  die 
hazardous  wastes  must  begin  no  later 
than  15  days  after  the  final  leceip*  of 
hazardous  wastes  and  be  oompleted  no 
later  than  90  days  after  the  final  rece^ 
of  hazardous  wastes. 

(iii)  The  Regional  Administrator  may 
approve  an  extension  to  the  deadlines  in 
paragraph  (e)(4)(i)  or  (ii)  of  this  section  if 
the  owmer  or  operator  demonstrates  that 
the  removal  or  displacement  of 
hazardous  wastes  will,  o(  necessity. 
take  longer  than  the  allotted  periods  to 
complete  and  that  an  extenston  will  not 
pose  a  threat  to  haraan  health  and  the 
environment 

(5)  If  a  release  that  is  a  statisticatfy 
significant  increase  over  backipoand 
values  for  detecticn  monitoring 
parameters  or  constitulents  ^lecified  in 
the  permit  or  that  excecfis  the  facality's 
ground-water  protection  standard  at  the 
point  of  compliance,  if  ^iplicaUe.  har 
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been  detected  in  accordance  with  the 
requirements  in  Subpart  F  of  this  part 
prior  to  the  final  receipt  of  hazardous 
wastes  at  a  surface  impoundment 
subject  to  the  requirements  in  paragraph 
(e)(2](i]  of  this  section,  the  owner  or 
operator  must  cease  the  receipt  of  all 
wastes  at  the  unit  until  corrective  action 
measives  in  accordance  with  an 
approved  contingent  corrective      | 
measures  plan  required  by  paragraph 
(e)(1)  of  this  section  have  been 
implemented. 

(6)  If  a  release  that  is  a  statistically 
significant  increase  over  background 
values  for  detection  monitoring 
parameters  or  constituents  specified  in 
the  permit  or  that  exceeds  the  facility's 
ground-water  protection  standard  at  the 
point  of  compliance,  if  applicable,  has 
been  detected  in  accordance  with  the 
requirements  in  Subpart  F  of  this  part 
prior  to  the  final  receipt  of  hazardous 
wastes  at  a  surface  impoundment 
subject  to  the  requirements  in  paragraph 
(e)(2)(ii)  of  this  section,  the  owner  or 
operator  must  cease  the  receipt  of  all 
wastes  following  the  displacement  of 
hazardous  wastes  as  specified  in 
paragraphs  (e)(2)(ii)  and  (e)(4)(ii)  of  this 
section  until  corrective  action  measures 
in  accordance  with  the  approved 
contingent  corrective  measures  plan 
required  in  paragraph  (e)(1)  of  this 
section  have  been  implemented. 

(7)  If  a  release  that  is  a  statistically 
si^iificant  increase  over  background 
values  for  detection  monitoring 
parameters  or  constituents  specified  in 
the  permit  or  that  exceeds  the  facility's 
ground-water  protection  standard  at  the 
point  of  comphance,  if  applicable,  is 
detected  in  accordance  with  the 
requirements  in  Subpart  F  of  this  part 
after  the  final  receipt  of  hazardous 
wastes  at  a  surface  impoundment 
subject  to  the  requirements  in  paragraph 
(e)(2)  of  this  section,  the  owner  or 
operator  of  the  unit  must  implement 
corrective  action  measures  in        j 
accordance  with  the  approved       ' 
contingent  corrective  measiuvs  plan 
required  by  paragraph  (e)(1)  of  this 
section  no  later  than  one  year  after 
detection  of  the  release,  or  approval  of 
the  contingent  corrective  measures  plan, 
whichever  is  later.  The  Regional 
Administrator  may  require  the  owner  or 
operator  to  implement  corrective 
measures  in  less  than  one  year  or  to 
cease  the  receipt  of  wastes  until 
corrective  measures  have  been 
implemented  if  necessary  to  protect 
human  health  and  the  environment. 

(8)  If  a  release  that  is  a  statistically 
significant  increase  over  background 
values  for  detection  monitoring 
parameters  or  constituents  specified  in 


the  permit  or  that  exceeds  the  facility's 
ground-water  protection  standard  at  the 
point  of  compliance,  if  applicable,  is 
detected  in  accordance  with  the 
requirements  of  Subpart  F  of  this  part  at 
a  surface  impoxmdment  subject  to  the 
requirements  in  paragraph  (e)(3)  of  this 
section,  the  owner  or  operator  must 
conduct  corrective  action  in  accordance 
with  the  requirements  in  Subpart  F  of 
this  part  and  begin  closure  of  the  unit  no 
later  than  30  days  after  the  detection  of 
the  release  in  accordance  with  the 
approved  closure  ^lan  and  the  deadlines 
in  paragraphs  (a)  and  (b)  of  this  section. 

(9)  During  the  period  of  corrective 
action,  the  owner  or  operator  shall 
provide  semi-annual  reports  to  the 
Regional  Administrator  that  describe 
the  progress  of  the  corrective  action 
program,  compile  all  ground-water 
monitoring  data,  and  evaluate  the  effect 
of  the  continued  receipt  of  non- 
hazardous  wastes  on  the  effectiveness 
of  the  corrective  action. 

(10)  The  Regional  Administrator  may 
require  the  owner  or  operator  of  a 
surface  impoundment  subject  to  the 
requirements  in  paragraph  (e)(2)  of  this 
section  to  commence  closure  of  the  unit 
if  the  owner  or  operator  fails  to  make 
substantial  progress  in  implementing 
corrective  action  and  achieving  the 
facility's  ground-water  protection 
standard  or  background  levels  if  the 
facility  has  not  yet  established  a  ground- 
water protection  standard. 

(11)  If  the  Regional  Administrator 
determines  that  substantial  progress  has 
not  been  made  pursuant  to  paragraph 
(e)(10)  of  this  section  he  shall: 

(i)  Notify  the  owner  or  operator  in 
writing  that  substantial  progress  has  not 
been  made  and  he  must  begin  closure  in 
accordance  with  the  deadlines  in 
paragraphs  (a)  and  (b)  of  this  section 
and  provide  a  detailed  statement  of 
reasons  for  this  determination,  and 

[it)  Provide  the  owner  or  operator  and 
the  public  through  a  newspaper  notice, 
the  opportunity  to  submit  written 
comments  on  Uie  decision  no  later  than 
20  days  after  the  date  of  the  notice. 

(iii)  If  the  Regional  Administrator 
receives  no  written  comments,  the 
decision  will  become  final  five  days 
after  the  close  of  the  comment  period. 
The  Regional  Administrator  wrill  notify 
the  owner  or  operator  that  the  decision 
is  final,  and  that  a  revised  closure  plan, 
if  necessary,  must  be  submitted  within 
15  days  of  the  final  notice  tmd  that 
closure  must  begin  in  accordance  with 
the  deadlines  in  paragraphs  (a)  and  (b) 
of  this  section. 

(iv)  If  the  Regional  Administrator 
receives  written  comments  on  the 
decision,  he  shall  make  a  final  decision 


within  30  days  after  the  end  of  the 
comment  period,  and  provide  the  owner 
or  operator  in  writing  and  the  public 
through  a  newspaper  notice,  a  detailed 
statement  of  reasons  for  the  final 
decision.  If  the  Regional  Administrator 
determines  that  substantial  progress  has 
not  been  made,  closure  must  be  initiated 
in  accordance  with  the  deadlines  in 
paragraphs  (a)  and  (b)  of  this  section. 

(v)  The  final  determinations  made  by 
the  Regional  Administrator  under 
paragraphs  (d)(ll)  (iii)  and  (iv)  of  this 
section  are  not  subject  to  administrative 
appeal. 

5.  In  9  264.142,  paragraphs  (a)(3]  and 
(a)(4)  are  revised  to  read  as  follows: 

{264.142    CoeteeUmateforekMur*. 

(a)  *  *  • 

(3)  The  closure  cost  estimate  may  not 
incorporate  any  salvage  value  that  may 
be  realized  with  the  sale  of  hazardous 
wastes,  or  non-hazardous  wastes  if 
applicable  under  9  284.113(d),  facility 
structures  or  equipment,  land,  or  other 
assets  associated  with  the  facility  at  the 
time  of  partial  or  final  closure. 

(4)  The  owner  or  operator  may  not 
incorporate  a  zero  cost  for  hazardous 
wastes,  or  non-hazardous  wastes  if 
applicable  under  9  284.113(d),  that  might 
have  economic  value. 


PART  265— INTERIM  STATUS 
STANDARDS  FOR  OWNERS  AND 
OPERATORS  OF  HAZARDOUS  WASTE 
TREATMENT.  STORAGE,  AND 
DISPOSAL  FACILITIES 

6.  The  authority  citation  for  Part  265 
continues  to  read  as  follows: 

Authority:  Section  lOOa,  2002(a),  3004. 3005, 
and  3015  of  the  Solid  Watte  Disposal  Act.  at 
amended  by  the  Retource  Contervation  and 
Recovery  Act  of  1978,  at  amended  (42  U.S.C. 
eeo5,  eei2(a),  ee24,  eezs.  and  ee35). 

7.  In  9  285.13,  paragraphs  (a)(1).  (a)(3) 
introductory  text,  (a)fe)(i),  and  (b)(1)  are 
revised  to  read  as  follows: 

92S5.1S   QeneralwaeteeMlyata. 

(a)(1)  Before  an  owner  or  operator 
treats,  stores  or  disposes  of  any 
hazardous  wastes,  or  non-hazardous 
wastes  if  applicable  under  9  285.113(d), 
he  must  obtain  a  detailed  chemical  and 
physical  analysis  of  a  representative 
sample  of  the  wastes. 

(3)  The  analysis  must  be  repeated  as 
necessary  to  ensure  that  it  is  accurate 
and  up^to-date.  At  a  mhiimum,  the 
analysis  must  be  repeated: 

(i)  When  the  owner  or  operator  is 
notified,  or  has  reason  to  believe,  that 
the  process  or  operation  generating  the 


hazardous  wastes  or  non-hazardous 
wastes  if  applicable  under  9  265.113(d) 
has  changed;  and 

*  »        •        *        •      '•■    • 

(b)*  •  •  -      - 

(1)  The  parameters  for  which  each 
hazardous  waste  or  non-hazardous 
waste  if  applicable  under  9  265.113(d) 
will  be  analyzed  and  the  rationale  for 
the  selection  of  these  parameters  (i.e., 
how  analysis  for  ttiese  parameters  will 
provide  sufficient  information  on  the 
waste's  properties  to  comply  with 
paragraph  (a)  of  this  section); 

*  *        »        «        « 

8.  In  9  265.112.  paragraph  (d)(2)  is 
revised  to  read  as  follows: 

5265.112    Clo«ireptan;anMndm«rtof 
plen.  , 

*  *        *        •        • 

(d)  •  *  * 

(2)  The  date  when  he  "expects  to 
begin  closure"  must  be  either 

(i)  Within  30  days  after  the  date  on 
which  any  hazardous  waste 
management  unit  receives  the  known 
final  volume  of  hazardous  wastes  or,  if 
there  is  a  reasonable  posSibibty  that  the 
hazardous  waste  management  unit  will 
receive  additional  hazardous  wastes,  no 
later  than  one  year  after  the  date  on 
which  the  unit  received  the  most  recent 
volume  of  hazardous  wastes.  If  the 
owner  or  operator  of  a  hazardous  waste 
management  unit  can  demonstrate  to  the 
Regional  Administrator  that  the 
hazardous  waste  management  unit  or 
facility  has  the  capacity  to  receive 
additional  hazardous  wastes  and  he  has 
taken,  and  will  continue  to  take,  all 
steps  to  prevent  threats  to  human  health 
and  the  environment,  including 
compliance  *vith  all  applicable  interim 
status  requirements,  the  Regional 
Administrator  may  approve  an 
extension  to  this  one-year  limit;  or 

(ii)  For  units  meeting  the  requirements 
of  9  265.113(d).  no  later  than  30  days 
after  the  date  on  which  the  hazardous 
waste  management  unit  receives  the 
known  final  volume  of  non-hazardous 
wastes,  or  if  there  is  a  reasonable 
possibility  that  the  hazardous  waste 
management  unit  will  receive  additional 
non-hazardous  wastes,  no  later  than  one 
year  after  the  date  on  which  the  unit 
received  the  most  recent  volume  of  non- 
hazardous  wastes.  If  the  onwer  or 
operator  can  demonstrate  to  the 
Regional  Administrator  that  the 
hazardous  waste  management  unit  has 
the  capacity  to  receive  additional  non- 
hazardous  wastes  and  he  has  taken,  and 
will  continue  to  take,  all  steps  to  prevent 
threats  to  human  health  and  the 
environment  including  compliance  with 
all  applicable  interim  status 
requirements,  the  Regional 


Administrator  may  approve  an 
extension  to  this  one-year  limit 
•        *        *        ♦        • 

9.  Section  265.113  is  amended  by 
revising  paragraphs  (a)  introductory 
text  (a)(l)(ii)(A),  (b)  introductory  text 
(b)(l)(ii)(A).  and  (c)  and  adding  (d)  and 
(e)  to  read  as  follows: 

S  265.113    Cloture;  time  allowed  for 
closure. 

(a)  Within  90  days  after  receiving  the 
final  volume  of  hazardous  wastes,  or  the 
final  volume  of  non-hazardous  wastes  if 
the  owner  or  operator  complies  with  all 
applicable  requirements  in  paragraphs 
(d)  and  (e)  of  this  section,  at  a 
hazardous  waste  management  unit  or 
facility,  or  within  90  days  after  approval 
of  the  closure  plan,  whichever  is  later, 
the  owner  or  operator  must  treat 
remove  from  the  unit  or  facility,  or 
dispose  of  on-site,  all  hazardous  wastes 
in  accordance  with  the  approved  closure 
plan.  The  Regional  Administrator  may 
approve  a  longer  period  if  the  owner  or 
operator  demonstrates  that: 

(1)  •  *  * 

(ii)(A)  The  hazardous  waste 
management  unit  or  facility  has  the 
capacity  to  receive  additional  hazardous 
wastes  or  non-hazardous  wastes  if  the 
facility  owner  or  operator  complies  with 
paragraphs  (d)  and  (e)  of  this  section; 
and 
*       •       *       *       » 

(b)  The  owner  or  operator  must 
complete  partial  and  final  closure 
activities  in  accordance  with  the 
approved  closure  plan  and  within  180 
days  after  receiving  the  final  volume  of 
hazardous  wastes,  or  the  final  volume  of 
non-hazardous  wastes  if  the  owner  or 
operator  complied  with  all  applicable 
requirements  in  paragraphs  (d)  and  (e) 
of  this  section,  at  the  hazardous  waste 
management  unit  or  facility,  or  180  days 
after  approval  of  the  closure  plan,  if  that 
is  later.  The  Regional  Administrator  may 
approve  an  extension  to  the  closure 
period  if  the  owner  or  operator 
demonstrates  that: 

(1)  *  " 

(ii){A)  The  hazardous  waste 
management  unit  or  facility  has  the 
capacity  to  receive  additional  hazardous 
wastes  or  non-hazardous  wastes  if  the 
facility  owner  or  operator  complies  with 
paragraphs  (d)  and  (e)  of  this  section; 
and 


(c)  The  demonstrations  referred  to  in 
paragraphs  (a)(1)  and  (b)(1)  of  this 
section  must  be  made  as  follows:  (1)  The 
demonstrations  in  paragraph  (a)(1)  of 
this  section  must  be  made  at  least  30 
days  prior  to  the  expiration  of  the  90- 
day  period  in  paragraph  (a)  of  this 


section:  and  (2)  the  demonstration  in 
paragrai^  (b)(1)  of  this  section  must  be 
made  at  least  30  days  prior  to  the 
expiration  of  the  180-day  period  in 
paragraph  (b)  of  this  section,  unless  the 
owner  or  operator  is  otherwise  subject 
to  the  deadhnes  in  paragraph  (d)  of  this 
section. 

(d)  The  Regional  Administrator  may 
allow  an  owner  or  operator  to  receive 
only  Aon-hazardous  wastes  in  a  landfill 
or  surface  impoundment  unit  after  the 
final  receipt  of  hazardous  wastes  at  that 
unit  if: 

(1)  The  owner  or  operator  submits  an 
amended  Part  B  application,  or  a  Part  B 
application,  if  not  previously  required, 
and  demonstrates  that: 

(i)  The  unit  has  the  existing  design 
capacity  as  indicated  on  the  Part  A 
appUcation  to  receive  non-hazardous 
wastes;  and 

(ii)  There  is  a  reasonable  likelihood 
that  the  owner  or  operator  or  another 
person  will  receive  non-hazardous 
wastes  in  the  unit  within  one  year  after 
the  final  receipt  of  hazardous  wastes; 
and 

(iii)  The  non-hazardous  waste  will  not 
be  incompatible  with  any  remaining 
wastes  in  the  unit  or  with  the  facility 
design  and  operating  requirements  of 
the  unit  or  facility  under  this  Part  and 

(iv)  Closure  of  the  hazardous  waste 
management  unit  would  be  incompatible 
with  continued  operation  of  the  unit  or 
facility;  and 

(v)  The  owner  or  operator  is  operating 
and  will  continue  to  operate  in 
compliance  with  all  applicable  interim 
status  requirements;  and 

(2)  The  Part  B  application  includes  an 
amended  waste  analysis  plan,  ground- 
water monitoring  and  response  program, 
and  closure  and  post-closure  plans,  and 
updated  cost  estimates  and 
demonstrations  of  financial  assurance 
for  closure  and  post-closure  care  as 
necessary  to  reflect  any  changes  due  to 
the  presence  of  hazardous  constituents 
in  the  non-hazardous  wastes,  and 
changes  in  closure  activities,  including 
the  expected  year  of  closure  if 
applicable  under  9  265.112(b)(7),  as  a 
result  of  the  receipt  of  non-hazardous 
wastes  following  the  final  receipt  of 
hazardous  wastes;  and 

(3)  The  Part  B  application  and  the 
demonstrations  referred  to  in  paragraph 
(d)(1)  and  (d)(2)  of  this  section  are 
submitted  to  the  Regional  Administrator 
no  later  than  180  days  prior  to  the  date 
on  which  the  facility  owner  or  operator 
receives  the  known  final  volume  of 
hazardous  wastes,  or -no  later  than  90 
days  after  Federal  Register  notice  of  this 
regulation,  whichever  is  later;  and 
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(4)  The  Part  B  application  is 
accompanied  by  the  human  exposure 
assessment  required  under  RCRA 
section  3019,  and  the  Regional 
Administrator  does  not  determine, 
based  on  this  information  or  information 
from  other  sources,  that  the  unit  poses  a 
substantial  risk  to  human  health  and  the 
environment;  and 

(5)  The  Part  B  application  is  amended, 
as  appropriate,  to  account  for  the 
management  of  only  non-hazardous 
wastes  in  a  imit  which  previously 
managed  hazardous  wastes. 

(e)  In  addition  to  the  requirements  in 
paragraph  (d)  of  this  section,  an  owner 
or  operator  of  a  hazardous  waste 
surface  impoundment  that  is  not  in 
compliance  with  the  liner  and  leachate 
collection  systems  requirements  in  42 
U.S.G.  3004(o)(l)  and  3005(j)(l)  or  42 
U.S.C.  3004  (o)  (2)  or  (3)  or  30050)  (2).  (3). 
(4)  or  (13)  must: 

(1)  Submit  with  the  Part  B  application: 
(i)  A  contingent  corrective  measures 

plan:  and 

(ii)  A  plan  for  demonstrating 
compliance  with  one  of  the  options 
described  in  paragraphs  (e)(2)  and  (e)(3) 
of  this  section;  and 

(2)  Remove  all  hazardous  wastes  from 
the  unit  by  either 

(i)  Removing  all  hazardous  liguids  and 
removing  all  hazardous  sludges  to  the 
extent  practicable  without  impairing  the 
integrity  of  the  liner(s).  if  appUcable;  or 

(ii)  Where  removal  in  accordance  with 
paragraph  (e](2](i]  of  this  section  is 
infeasibie  or  impracticable,  displacing  at 
least  95  percent  of  the  liquid  and 
suspended  solid  hazardous  wastes  (as 
measured  volumetrically)  by  flushing 
with  non-hazardous  wastes,  removing 
all  hazardous  sludges  to  the  extent 
practicable  without  impairing  the 
integrity  of  the  liner(s],  if  applicable, 
and  demonstrating  that  the  UquJds  and 
suspended  solids  remaining  in  the  unit 
do  not  exhibit  a  characteristic  of 
hazardous  waste  identified  in  Subpart  C 
of  Part  281;  or 

(3)  Leave  the  hazardous  wastes  hi 
place  following  the  final  receipt  of  ; 
hazardous  wastes  and  comply  with  the 
requirements  in  paragraph  (e)(8)  of  this 
section  if  a  release  from  the  unit  is 
detected  that  is  a  statistically  significant 
increase  (or  decrease  in  the  case  of  pH) 
over  background  levels. 

(4)  The  activities  referred  to  in     I 
paragraph  (e)(2)  of  this  section  must  be 
completed  as  follows: 

(i)  For  units  meeting  the  requirements 
of  paragraph  (e)(2)(i)  of  this  sectioa  no 
later  than  90  days  after  the  final  receipt 
of  hazardous  wastes;  or 

(ii)  For  units  meeting  the  requirement 
of  paragraph  (eM2)(ii)  of  this  section,  the 
process  of  displacing  and  removing  the 


hazardous  wastes  must  begin  no  later 
than  15  days  after  the  final  receipt  of 
hazardous  wastes  and  be  completed  no 
later  than  90  days  after  the  final  receipt 
of  hazardous  wastes. 
■    (iii)  The  Re^onal  Administrator  may 
approve  an  extension  to  the  deadlines  in 
paragraph  (e](4)  (i)  or  (ii)  of  this  section 
if  the  owner  or  operator  demonstrates 
that  the  removal  or  displacement  of 
hazardous  wastes  will,  of  necessity, 
take  longer  than  the  allotted  periods  to 
complete  and  that  extension  will  not 
pose  a  threat  to  human  health  and  the 
environment. 

(5)  If  a  release  that  is  a  statisticaUy 
significant  increase  (or  decrease  in  the 
case  of  pH)  in  hazardous  constituents 
over  back^t>und  levels  has  been 
detected  in  accordance  tvith  the 
requirements  in  Subpart  F  of  this  Part 
prior  to  the  final  receipt  of  hazardous 
wastes  at  a  surface  impoundment 
subject  to  the  requirements  in  paragraph 
(e)(2)(i)  of  this  section,  the  owner  or 
operator  must  cease  the  receipt  of  all 
wastes  at  the  unit  until  corrective 
measures  in  accordance  with  an 
approved  contingeiit  coirective 
measures  plan  required  by  paragraph 
(e)(1)  of  this  section  have  been 
implemented. 

(6)  If  a  release  that  is  a  statistically 
significant  increase  (or  decrease  in  die 
case  of  pH]  in  hazardous  constituents 
over  background  levels  has  been 
detected  in  accordance  with  the 
requirements  in  Subpart  F  of  this  part 
prior  to  the  final  receipt  of  hazardous 
wastes  at  a  surface  impoundment 
subject  to  the  requirements  in  paragraph 
(e)(2)(ii]  of  this  section,  the  owner  or 
operator  must  cease  the  receipt  of  all 
wastes  following  the  displacement  of 
hazardous  wastes  as  specified  in 
paragraph  (e)(2)(ii)  of  this  section  imtil 
corrective  action  measures  in 
accordance  with  the  approved 
contingent  corrective  measures  plan 
required  by  paragraph  (e)(1)  of  this 
section  have  been  implemented. 

(7)  If  a  release  that  is  a  statistically 
significant  increase  (or  decrease  in  the 
case  of  pH]  in  hazardous  constituents 
over  background  levels  is  detected  in 
accordance  with  the  requirements  in 
Subpart  F  on  this  part  after  the  final 
receipt  of  hazardous  wastes  at  a  surface 
impoundment  subject  to  the 
requirements  in  paragraph  (e)(2)  of  this 
section,  the  owner  or  operator  of  the 
unit  must  implement  corrective 
measures  in  accordance  with  the 
approved  contingent  corrective 
measures  plan  required  by  paragraph 
(e)(1)  of  this  section  no  later  than  one 
year  after  detection  of  the  release,  or 
approval  of  the  contingent  corrective 
measures  plan,  whichever  is  later.  The 


Regional  Administrator  may  require  the 
owner  or  operator  to  implement 
corrective  measures  in  less  than  one 
year  or  to  cease  receipt  of  wastes  until 
corrective  measures  have  been 
implemented  if  necessary  to  protect 
human  health  and  the  environment 

(8)  If  a  release  that  is  a  statisticaUy 
significant  increase  (or  decrease  in  the 
case  oi  pH)  in  hazardous  constituents 
over  back^mmd  levels  is  detected  in 
accordance  with  the  requirements  in 
Subpart  F  of  diis  part  at  a  surface 
impoimdment  subject  to  the 
requirements  in  paragraph  (e)(3)  of  this 
section,  the  owner  or  operator  must 
conduct  corrective  action  in  accordance 
with  the  requirements  in  Subpart  F  of 
this  pact  and  begin  closure  of  Jhe  unit  no 
later  than  30  days  after  the  detection  of 
the  release  in  accordance  with  the 
approved  closure  plan  and  the  deadlines 
in  paragraphs  (a)  and  (b)  of  this  section. 

(9)  During  the  period  of  corrective 
action,  the  owner  or  operator  shall 
provide  semi-annual  reports  to  the 
Regional  Administrator  that  describe 
the  progress  of  the  corrective  action 
program,  compile  all  ground-water 
monitoring  data,  and  evaluate  the  effect 
of  the  continued  receipt  of  non- 
hazardouB  wastes  on  the  effectiveness 
of  the  corrective  action. 

(10)  The  Regional  Administrator  may 
require  the  owner  or  operator  of  a 
surface  impoundment  subject  to  the 
requirements  in  paragraph  (e)(2)  of  this 
section  to  commence  closure  of  the  unit 
if  the  owner  or  operator  fails  to  make 
substantial  progress  in  implementing 
corrective  action  and  achieving  the 
facility's  background  levels. 

(11)  If  the  Regional  Administrator 
determines  that  substantial  progress  has 
not  been  made  pursuant  to  paragraph 
(e](10]  of  this  section  he  shall 

(i)  Notify  the  owner  or  operator  in 
writing  that  substantial  progress  has  not 
been  made  and  he  must  begin  closure  in 
accordance  with  the  deadline  in 
paragraphs  (a)  and  (b)  of  this  section 
and  provide  a  detailed  statement  of 
reasons  for  this  determination,  and 

(ii)  Provide  the  owner  or  operator  and 
the  public,  through  a  newspaper  notice, 
the  opportunity  to  submit  written 
comments  on  the  decision  no  later  than 
20  days  after  the  date  of  the  notice. 

(iii)  If  the  Regional  Administrator 
receives  no  written  comments,  the 
decision  will  become  final  five  days 
after  the  close  of  the  comment  period. 
The  Regional  Administrator  vnll  notify 
the  owner  or  operator  that  the  decision 
is  final,  and  that  a  revised  closure  plan, 
if  necessary,  must  be  submitted  within 
15  days  of  the  final  notice  and  that 
closure  must  begin  in  accordance  with 
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the  deadlines  in  paragraphs  (a)  and  (b) 
of  this  section. 

(iv)  If  the  Regional  Administi-ator 
receives  written  comments  on  the 
decision,  he  shall  make  a  final  decision 
within  30  days  after  the  end  of  the 
comment  period,  and  provide  the  owner 
or  operator  in  writing  and  the  public 
through  a  newspaper  hotice,  a  detailed 
statement  of  reasons  for  the  final 
decision.  If  the  Regional  Administi-ator 
determines  that  substantial  progress  has 
not  been  made,  closure  must  be  initiated 
in  accordance  with  the  deadlines  in 
paragraphs  (a)  and  (b)  of  this  section. 

(v)  The  final  determinations  made  by 
the  Regional  Administrator  under 
paragraphs  (d}{ll)  (iii)  and  (iv)  of  this 
section  are  not  subject  to  administrative 
appeal. 

10.  In  S  265.142.  paragraphs  (a)(3)  and 
(a)(4)  are  revised  to  read  as  follows:      .. 

$265,142    Cost  estimate  for  closure, 
(a)  *  *  * 


(3)  The  closure  cost  estimate  may  not 
incorporate  any  salvage  value  that  may 
be  realized  with  the  sale  of  hazardous 
wastes,  or  non-hazardous  wastes  if 
applicable  under  §  265.113(d),  faciUty 
structures  or  equipment,  land,  or  other 
assets  associated  with  the  facility  at  the 
time  of  partial  or  final  closure. 

(4)  The  owner  or  operator  may  not 
incorporate  a  zero  cost  for  hazardous 
wastes,  or  non-hazardous  wastes  if 
applicable  under  §  265.113(d),  that  might 
have  economic  value. 


PART  270— EPA  ADMINISTERED 
PERMIT  PROGRAMS:  THE 
HAZARDOUS  WASTE  PERMIT 
PROGRAM 

11.  The  authority  citation  for  Part  270 
continues  to  read  as  follows: 

AuthoQty:  Sections  1006,  2002,  3005,  3007. 
3019  and  7004  of  the  Solid  Waste  Disposal 
Act,  as  amended  by  the  Resource 


Conservation  and  Recovery  Act  of  1986,  as 
amended  (42  U.S..C.  6905,  6912.  6925.  6939 
and  6794). 

§270.42    [Amended] 

12.  In  S  270.42,  the  list  of  permit 
modifications  in  Appendix  I.D.I  is 
amended  by  adding  the  following: 


Modifications 


Oass 


0.  Closure: 

1.  Cfianges  to'tt>e  ctosufe  plan:  * 
(a)  Extension  of  the  dosure  period  to  allow 
a  landfill  of  surface  Impoundment  unit  to 
receive  noo-fiazardoos  wastes  after  final 
receipt  of  hazardous  wastes  under 
§1264.1 13(d)  and  (e) 


[FR  Doc.  88-12530  Filed  6-3-88;  8:45  am] 
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Definition  and  Permit  Exemptions; 
Section  404  State  Program  Regulations; 
Final  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  232  and  233 

IFm.-3214-l] 


Clean  Water  Act  Section  404  Program 
Definitions  and  Permit  Exemptions; 
Section  404  State  Program  | 

Regulations 

agency:  Environmental  Protection 
Agency  (EPA). 
actwn:  Final  rule. 


;  We  are  hereby  issuing  final 
rules  containing  404  program  deHnitions 
and  404(0(1)  exemptions  and  the 
procedures  and  criteria  used  in 
approving,  reviewing  and  withdrawing 
approval  of  State  404  programs.  Part  232 
contains  definitions  and  exemptions 
related  to  both  the  Federal  and  State-run 
404  program  and  Part  233  deals  with 
State  prt)gram8  only.  The  revisions  in 
these  rules  will  provide  the  States  more 
flexibility  in  program  design  and 
administration  while  still  meeting  the 
requirements  and  objectives  of  the 
Clean  Water  Act  (the  Act).  j 

EFFECTIVE  DATES:  This  final  rule  is 
effective  on  July  6, 1988.  In  accordance 
with  40  CFR  23.Z  this  regulation  shall  be 
considered  issued  for  purposes  of 
judicial  review  at  1:00  p.m..  Eastern  time 
on  June  20, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lori  Williams,  Office  of  Wetlands 
Protection  (A-104F),  U.S.  Environmental 
Protection  Agency,  Washington,  DC 
20400.  (202)  382-5043. 
SUPPLEMENTARY  INFORMATION:  This 

final  rule  contains  the  404  program 
definitions  and  404(f)(1)  permit 
exemptions  in  addition  to  the 
procedures  and  criteria  used  in 
approving,  reviewing  and  withdrawing 
approval  of  404  State  programs.  Part  232 
basically  recodifies  the  existing  404 
program  definitions  and  404(f)(1)  permit 
exemptions  in  a  new,  separate  part  of 
eliminate  any  confusion  about  their 
applicability.  Part  232  applies  to  both 
the  Federal  and  State  programs.  Part  233 
revises  the  procedures  and  criteria  used 
in  approving,  reviewing  and 
withdrawing  approval  of  404  State  I 
programs.  These  final  rules  provide  the 
States  more  flexibility  in  program  design 
and  administration  while  stiU  meeting 
the  requirements  and  objectives  of  the 
Act 

This  rule  was  proposed  on  October  2, 
1964  at  49  FR  39012.  The  notice  invited 
public  comments  for  a  60-day  period 
ending  December  3, 1984.  On  December 
la  1984  (49  FR  48064),  the  comment 
period  was  extended  to  January  2, 1985. 


Thirty-eight  comments  were  received — 
15  State  agencies,  10  environmental 
groups,  6  industry  groups,  4  Federal 
agencies,  and  3  others. 

The  comments  covered  the  full  range 
of  views,  ranging  from  those  which 
indicated  that  more  streamlining  is 
required  to  those  which  indicated  that 
the  proposed  regulations  increased 
flexibility  at  the  expense  of 
environmental  protection. 

In  addition  to  the  more  significant 
Teyisions  described  in  the  preamble,  we 
have  made  minor  editorial  and  content 
changes  from  the  proposal.  We  have 
also  renumbered  the  sections  in  Part  233 
to  close  the  large  gaps  in  numbering  in 
the  proposal. 

It  is  the  agency's  intent  that  40  CFR 
Part  124  no  longer  applies  to  404  State 
programs.  We  will  be  publishing 
technical,  conforming  regulations  in  the 
near  future. 

The  following  summarizes  the  major 
comments  and  EPA's  response  to  them. 

Response  to  Comments  and  Explanation 
of  Changes 

Part  232 — 104  Program  Definitions. 
Exempt  Activities  Not  Requiring  404 
Permits 

Section  232^b):  In  response  to 
comment,  we  have  revised  the  proposed 
definition  of  "application"  for  clarity. 

Section  232.2  (e)  and  (f):  The 
definition  of  "discharge  of  dredged 
material"  and  "discharge  of  fill 
material"  were  modified  for  consistency 
with  the  Corps  regulations  (33  CFI^23.2 
(d)and(f)). 

Section  232.2(j):  We  received 
comment  that  our  definition  of  "general 
permit"  is  different  from  the  Corps' 
definition  (33  CFR  323.2(n)).  The 
proposed  definition  was  taken  from  the 
Act  (404(e)(1))  and.  therefore,  has  been 
retained  in  the  final  regulation. 

Section  23Z2(i):  Under  Section  404  of 
the  Act,  the  Corps  (and  States  approved 
by  EPA)  issue  permits  for  discharges  of 
dredged  and  fill  material  into  waters  of 
the  U.S.  Under  Section  402.  EPA  (and 
States  approved  by  EPA)  issue  permits 
for  discharges  of  all  other  pollutants  into 
waters  of  the  U.S.  In  January  1986  the 
Corps  and  EPA  entered  into  a 
Memorandum  of  Agreement  (MOA)  to 
resolve  a  longstanding  difference  over 
the  appropriate  Clean  Water  Act 
program  to  regulate  certain  discharges 
of  solid  wastes  into  waters  of  the  U.S. 
The  Corps  issued  iu  definition  of  "fill 
material"  in  1977,  which  provided  that 
only  those  solid  wastes  discharged  with 
the  primary  purpose  of  replacing  an 
aquatic  area  or  of  changing  the  bottom 
elevation  of  a  waterbody  are  regulated 
under  the  Corps'  404  program.  "Iliese 


discharges  include  discharges  of 
pollutants  intended  to  fill  a  regulated 
wetland  to  create  fast  land  for 
development.  The  Corps'  definition 
excludes  pollutants  discharged  with  the 
primary  purpose  to  dispose  of  wastes 
which,  under  the  Corps'  definition, 
would  be  regulated  under  Section  402. 
Under  EPA's  definition  of  "fill  material," 
all  such  solid  waste  discharges  would 
be  regulated  under  Section  404, 
regardless  of  the  primary  purpose  of  the 
discharger.  The  difference  complicated 
the  regulatory  program  for  some  solid 
wastes  discharged  into  waters  of  the 
U.S. 

The  MOA  provides  an  interim 
arranjgement  between  the  agencies  for 
controlling  these  dischaiges.  In  the 
longer  term  EPA  and  Army  agree  that 
consideration  given  to  the  control  of 
discharges  of  solid  waste  both  in  waters 
of  the  U.S.  and  upland  should  take  into 
account  the  results  of  studies  being 
implemented  under  the  1984  Hazardous 
and  Solid  Waste  Amendments  to  the 
Resource  Conservation  and  Recovery 
Act  (RCRA).  The  main  focus  of  the 
interim  arrangement  is  to  ensure  an 
effective  enforcement  program  under 
Section  309  of  the  Act  of  controlling 
discharges  of  soUd  and  semi-solid 
wastes  into  waters  of  the  U.S.  for  the 
purpose  of  dispoal  of  waste.  When 
warranted,  EPA  will  normally  initiate 
section  309  action  to  control  such 
unauthorized  discharges.  If  it  becomes 
necessary  to  determine  whether  Section 
402  or  404  applies  to  an  ongoing  or 
proposed  discharge,  the  determination 
will  be  based  upon  criteria  in  the 
agreement,  which  provide,  inter  alia,  for 
certain  homogeneous  wastes  to  be 
regulated  under  the  Section  402  Program 
and  certain  heterogeneous  wastes  to  be 
regulated  under  the  Section  404 
Program,  subject  to  certain  criteria.  This 
agreement  does  not  affect  the  regulatory 
requirements  for  materials  discharged 
into  waters  of  the  U.S.  for  the  primary 
purpose  of  replacing  an  aquatic  area  or 
of  changing  the  bottom  elevation  of  a 
water  hoAy.  Discharges  listed  in  the 
Corps  definition  of  "discharge  of  fill 
material"  (33  CFR  323.2(1))  remain 
subject  to  Section  404  even  if  they  occur 
in  association  with  discharges  of  waste 
meeting  the  criteria  in  the  agreement  for 
Section  402  discharges. 

Unless  extended  by  mutual 
agreement,  the  MOA  will  expire  at  such 
time  as  EPA  has  accomplished  specified 
steps  in  its  implementation  of  RCRA.  In 
the  meantime,  these  regulations  simply 
repromulgate  EPA's  existing  definition 
of  fill  material. 

Section  23Z2  (q)  and  (r):  Several 
comments  were  directed  toward  the 


definitions  of  "waters  of  the  United 
States"  and  wetlands."  The  commentors 
suggested  that  these  definitions  exceed 
the  original  intent  of  Congress. 

The  legislative  history  of  the  Act.  from 
both  1972  and  1977,  emphasizes 
Congress'  intent  that  the  jurisdiction  of 
the  Act  over  waters  of  die  United  States 
reflect  the  maximum  extent  permissible 
under  the  Commerce  Qause  of  the 
Constitution.  Tbe  specific  definition  of 
wetiands  used  in  these  regulations  was 
originally  promulgated  in  1977  (prior  to 
the  1977  Amendments  to  the  Act)  and 
has  been  approved  in  numerous  courts, 
most  recentiy  by  tbe  Supreme  Court  in 
U.S.  V.  Riverside  Bayview  Homes  Inc. 
(106  S.CL  455  (Dec  4, 1985)).  The  overall 
definition  of  waters  of  the  United  States 
has  also  been  approved  by  the  courts, 
both  in  its  current  articulation  and  in 
earlier  versions.  Therefore,  we  see  no 
need  to  change  these  definitions  to 
narrow  their  coverage. 

Several  questions  have  arisen  about 
this  application  of  this  definition  to 
isolated  waters  which  are  or  could  be 
used  by  minatory  birds  and  endangered 
species.  As  Uie  Agency  explained  in  an 
opinion  by  the  General  Counsel  dated 
September  12, 1985,  if  evidence 
reasonably  indicates  that  isolated 
waters  are  or  would  be  used  by 
migratory  birds  or  endangered  species, 
they  are  covered  by  EPA's  regulation.  Of 
course,  the  clearest  evidence  would  be 
evidence  showing  actual  use  in  at  least 
a  portion  of  the  waterbody.  In  edition,  if 
a  particular  waterbody  shares  the 
characteristics  of  other  waterbodies 
whose  use  by  and  value  to  migratory 
birds  as  well  established,  and  those 
characteristics  make  it  likely  that  the 
waterbody  in  question  would  also  be 
used  by  migratory  birds,  it  would  also 
seem  to  fall  cleariy  within  the  definition 
(unless,  of  course,  there  is  other 
information  that  indicates  the  particular 
waterbody  would  not  in  fact  be  so 
used).  Endangered  species  are.  almost 
by  definition,  rare,  llierefore,  in  the  case 
of  endangered  species,  if  diere  is  no 
evidence  of  actual  use  of  the  waterbody 
(or  similar  waters  in  the  area)  by  the 
species  in  question,  one  could  actually 
assume  that  the  waterbody  was  not 
susceptible  to  use  by  such  species, 
notwithstanding  the  particular 
characteristics  of  the  waterbody. 
However,  in  each  case  a  specific 
determination  of  jurisdiction  would  have 
to  be  made,  and  would  turn  on  the    "- 
particular  facts. 

For  clarity  and  consistency,  we  are 
adding  the  following  language  from  the 
preamble  to  tbe  Coips'  regulations 
published  on  November  13, 1986  (51  FR 
41217).  This  language  clarifies  some 
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cases  that  typically  are  or  are  not 
considered  "waters  of  the  United 
States." 

"Waters  of  the  United  States" 
typicaUy  include  die  following  waters: 

•  Which  are  or  would  be  used  as 
habitat  by  birds  protected  by  Migratory 
Bird  Treaties:  or 

•  Which  are  or  would  be  used  as 
habitat  by  other  migratory  birds  which 
cross  State  tines;  or 

•  Which  are  or  would  be  used  as 
habitat  for  endangered  species;  or 

•  Used  to  irrigate  crops  sold  in 
interstate  commerce. 

For  clarification  it  should  be  noted 
that  we  generally  do  not  consider  the 
following  waters  to  be  "waters  of  the 
United  States."  However,  EPA  reserves 
the  right  on  a  case-by-case  basis  to 
detennine  that  a  particular  waterbody 
within  these  categories  of  waters  is  a 
water  of  the  United  States.  Pursuant  to 
agreements  with  EPA,  the  permitting 
authority  also  has  the  right  to  determine 
on  a  case-by-case  basis  if  any  of  these 
waters  are  "waters  of  the  United 
States." 

Non-tidal  drainage  and  irrigation 
ditches  excavated  on  dry  land. 

•  Artificially  irrigated  areas  which 
would  revert  to  upland  if  the  irrigation 
ceased. 

•  Artificial  lakes  or  ponds  created  by 
excavating  and/or  diking  dry  land  to 
collect  and  retain  water  and  which  are 
used  Ixclusively  for  such  purposes  as 
stock  watering,  irrigation,  setUing 
basins,  or  rice  growing. 

•  Artificial  reflecting  or  swimming 
pools  or  other  small  ornamental  bodies 
of  water  created  by  excavating  and/or 
diking  dry  land  to  retain  water  for 
primarily  aesthetic  reasons. 

•  Waterfilled  depressions  created  in 
dry  land  incidental  to  construction 
activity  and  pits  excavated  in  dry  land 
for  the  purpose  of  obtaining  fill,  sand,  or 
gravel  unless  and  until  the  construction 
or  excavation  operation  is  abandoned 
and  the  resulting  body  of  water  meets 
the  definition  of  waters  of  the  United 
States. 

SecUon  2323:  The  1977  Clean  Water 
Act  provided  for  specific  exemptions 
(404(f)(1))  from  permitting  requirements. 
EPA's  1980  Consolidated  Pennit 
Regulations  promulgated  regulations 
spelling  out  the  scope  of  the  exempted 
activities.  The  October  2. 1984, 
publication  proposed  several 
substantive  revisions  to  the  404(f)(1) 
exemptions,  as  well  as  organizational 
changes.  This  rulemaking  finalizes  the 
oiganizational  changes,  but  finalizes 
only  one  of  the  proposed  substantive 
revisions.  That  revision  substitutes  "one 
year  frt>m  discovery"  iot  the  previous 


"one  year  from  formation"  in 
S  232.2(d)(3)(i)(D),  which  exempts  as 
minor  drainage  certain  discharge  of 
dredged  or  fill  material  incidental  to  the 
emergency  removal  of  sandbars,  gravel 
bars,  or  other  similar  blockages.  This 
rule  also  includes  the  revised  irrigation 
ditch  provision  which  was  the  subject  of 
a  separate  rulemaking  (40  CFR 
233.35(a)(3).  December  20. 1984). 
Additionally,  we  have  made  the  note 
following  §  232.3(b)  more  explicit  to 
clarify  that  a  conversicm  of  wetiaods  to 
non-wetiands  is  (and  has  been) 
considered  a  "change  in  use."  Apart 
from  these  changes,  it  appears,  based  on 
the  comments  received,  that  the 
regulated  sector  is  familiar  with  the 
existing  language  and  that  no  additional 
clarification  or  improvement  is  now 
needed. 

One  commenter  suggested  that  the 
Best  Management  Practices  (BMPs)  for 
the  exemption  from  permitting  for 
construction  or  maintenance  of  farm 
roads,  forest  roads  or  temporary  roads 
for  moving  mining  equipment  are 
complex  and  difficult  to  administer  and 
should  be  left  to  negotiation  between 
the  State  and  EPA  for  inclusion  in  the 
Memorandum  of  A^vement  ({  233.13). 
These  BMPs  are  the  same  BMPs  that  are 
required  for  exemption  fitun  Federal 
permitting  requirements.  These  BMPs 
were  promulgated  in  1980  and  have  not 
been  the  subject  of  significant  comment 
or  complaint  since  then.  A  discharger 
under  an  approved  State  program 
should  meet  the  same  requirements  as 
under  the  Federal  program. 

Part  233— State  Section  404  Program 
Assumption  Regulations 

We  received  several  comments 
expressing  concern  that  the  proposed 
regulations  would  weaken  Federal 
responsibilities,  such  as  those  in  the 
Fish  and  Wildlife  Coordination  Act, 
Endangered  Species  Act,  and  National 
Environmental  Policy  Act.  When  a  State 
assumes  the  404  permitting 
responsibility,  these  statutes  usually  no 
longer  apply,  since  these  statutes  only 
apply  to  Federal  actions.  When  a  State 
assumes  the  program,  the  permit 
decision  is  a  State  action,  not  a  Federal 
action.  However,  a  Federal  oversight 
role  is  clearly  established  by  section 
404(j)  of  the  Act  Therefore.  Uie  altered 
Federal  role  after  program  approval  is  a 
function  of  the  statutory  scheme,  not 
these  regulations. 

Section  233.1:  Several  comments  were 
received  on  partial  State  programs, 
ranging  from  the  view  that  partial 
programs  should  not  be  allowed  to  the 
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view  that  it  is  desirable  to  approve 
partial  programs.  The  conunentors 
identified  partial  programs  in  terms  of 
geographic  extent  or  scope  of  activities 
regulated.  EPA  interprets  the  Act  as 
requiring  State  programs  to  have  full 
geographic  and  activities  jurisdiction 
(subject  to  the  limitation  in  section 
404(g)).  While  si>ecific  authorization  for 
partial  programs  under  section  402  was 
enacted  in  the  Water  Quality  Act  of 
1987,  no  similar  provision  was  added  for 
section  404.  Accordingly,  partial  404 
programs  are  not  approvable.  Because 
of  the  special  status  of  Indians,  a  lack  of 
State  authority  to  regulate  activities  on 
Indian  lands  will  not  cause  the  State's 
program  to  be  considered  a  partial 
program. 

We  encourage  States  to  begin  working 
with  the  Federal  land-owning  agencies 
(i.e..  Forest  Service,  Bureau  of  Land 
Management,  and  National  Park  Service 
to  name  a  few)  early  in  the  program 
development  stage.  This  should 
eliminate  or  reduce  any  confusion  that 
may  develop,  since  subsequent  to 
program  approval,  the  State  will  assume 
404  permitting  responsibility  in  these 
lands. 

In  response  to  comments,  we  have 
clarified  that  States  may  have  a  program 
that  is  more  stringent  or  extensive  than 
what  is  required  for  an  approvable 
program.  Under  State  law,  and  not  as 
part  of  its  approved  program.  States 
may  also  regulate  discharges  into  those 
waters  over  which  the  Corps  retains 
jurisdiction.  Those  parts  of  the  State's 
program  that  go  beyond  the  scope  of 
Federal  requirements  for  an  approvable 
program  are  not  subject  to  Federal 
oversight  or  federally  enforceable.  Of 
course,  while  States  may  impose  more 
stringent  requirements  they  may  not 
compensate  for  making  one  requirement 
more  lenient  than  required  under  these 
regulations  by  making  another 
requirement  more  stringent  than 
required. 

Section  233.3:  One  commentor 
requested  that  we  limit  confidentiality 
only  to  that  information  that  does  not 
relate  to  adverse  effects  on  the  aquatic 
environment.  As  these  regulations- 
conform  to  EPA's  general  regulations  on 
confidentiality  of  information  (40  CFR 
Part  2),  we  did  not  make  the  requested 
change. 

Section  233.4:  In  the  preamble  to  the 
proposed  rulemaking,  we  specifically 
sought  comment  on  the  conflict  of 
interest  section.  Several  comments  were 
received  on  this  topic,  the  vast  majority 
of  which  supported  the  need  for  a 
conflict  of  interest  provision.  However, 
several  conunentors  did  suggest  that 
some  flexibility  should  be  added  into 
this  section. 


The  current  language  is  derived  from 
the  requirements  for  an  approvable 
NPDES  program.  However,  State  404 
programs  should  not  be  held  to  the  same 
conflict  of  interest  standards  as  State 
NPDES  programs  because  of  factual 
difTerences  between  the  two  programs. 
NPDES  discharges  are  usually  long  term 
discharges,  often  from  certain  specific 
types  of  industrial  or  municipal 
dischargers.  Discharges  authorized  by 
section  404  typically  tend  to  be  one  time, 
of  shorter  duration,  and  by  a  wider 
range  of  dischargers  than  NPDES, 
ranging  from  private  citizens  to  large 
corporations,  from  small  fills  for  boat 
docks  or  erosion  prevention  to  major 
development  projects.  Therefore,  an 
absolute  ban  on  anyone  with  a  financial 
interest  in  a  permit  from  serving  on  a 
board  that  approves  permits  is  likely  to 
be  more  difficult  to  comply  with  under 
the  404  program  than  under  the  NPDES 
program  because  under  the  NPDES 
criteria,  so  many  people  would  be 
considered  to  be  financially  interested 
in  404  permits  that  the  pool  of  potential 
404  board  members  would  be 
unreasonably  small.  In  addition, 
because  of  the  nature  and  size  of  the 
discharge,  404  dischargers  will  often 
have  less  at  stake  financially  than  402 
dischargers. 

Therefore,  we  have  simplified  the 
conflict  of  interest  section  from  what 
was  proposed.  The  final  rule  does  not 
prohibit  a  person  with  an  interest  iy  a 
404  permit  decision  from  generally 
participating  on  a  board  which  makes 
decisions  on  permit  issuance  or  denial. 
However,  anyone  with  a  direct  personal 
or  pecuniary  interest  in  a  particular 
permit  decision  must  make  such  interest 
known  and  must  not  participate  in  that 
permit  decision.  This  new  language 
allows  more  latitude  in  who  may  serve 
on  a  board,  but  still  provides  that  there 
not  be  a  conflict  of  interest  or 
appearance  of  conflict  of  interest  in  any 
particular  permit  decision.  This 
language  effectuates  the  basic  intent  of 
the  NPDES  criteria,  by  ensuring  that 
board  members  are  disinterested 
decisionmakers. 

Section  233.10:  In  response  to 
comment,  we  have  clarified  our  original 
intent  that  copies  of  State  statutes  and 
regulations  submitted  as  part  of  a 
State's  submission  include  statutes  and 
regulations  concerning  the  State's 
apphcable  administrative  procedures. 

Section  233.11:  Several  comments 
addressed  the  need  for  additional 
information  in  the  program  description. 
These  commentors  were  concerned  that 
there  may  be  insufficient  information 
available  to  determine  a  program's 
adequacy.  These  regulations  reflect 
EPA's  view  that  a  complete  program 


description  is  essential  for  determining 
the  adequacy  of  a  State's  program.  A 
State's  program  must  be  at  least  as 
stringent  and  extensive  as  the  Federal 
program.  In  response  to  these  comments, 
we  have  specified  certain  information 
that  must  be  included  in  the  scope  and 
structure  of  the  State's  program.  The 
description  of  the  scope  and  structure  of 
the  State's  program  must  include  a 
detailed  description  of  the  extent  of  the 
State's  jurisdiction,  scope  of  the 
activities  regulated  as  well  as  the  scope 
of  permit  exemptions  (if  any), 
anticipated  coordination,  and  the 
environmental  permit  review  criteria. 

Section  233.11(h)  clarifies  the 
requirements  for  a  description  of  the 
State's  jurisdiction.  As  part  of  the 
program  description,  the  State  mast 
describe  separately  the  waters  it  will 
assume  after  program  approval  and  the 
waters  retained  by  the  Corps.  This 
should  make  it  easier  for  the  public  to 
understand  the  split  jurisdiction 
between  the  State  and  the  Corps. 

We  do  not  concur  with  the  comment 
that,  in  addition  to  a  description  of 
funding  and  manpower  available  for 
program  administration,  the  program 
description  should  include  fonual 
assurance  from  the  Governor  that  the 
level  of  funding  is  sufficient  to  provide 
for  an  effective  program.  However,  we 
have  reinstated  the  existing  requirement 
that  the  State  provide  an  estimate  of  the 
anticipated  workload.  This  should 
provide  the  information  needed  to 
determine  if  the  State  has  sufficient 
manpower  to  adequately  administer  a 
good  program.  If  there  is  insufficient 
funding  or  manpower  for  an  adequate 
program,  this  will  become  evident  either 
in  review  of  the  program  submission  or 
in  the  annual  review  of  an  Approved 
program. 

Section  233.13:  In  response  to 
comment,  we  have  specified  that,  if 
more  than  one  State  agency  has 
responsibility  for  program 
administration,  all  the  involved  State 
agencies  must  be  parties  to  the 
Memorandum  of  Agreement  (MOA) 
between  the  State  and  EPA's  Regional  > 
Administrator.  This  requirement  is  in  - 
the  existing  regulations,  but  had  been 
eliminated  in  the  proposal.  Restoring 
this  requirement  ensures  that  all  State 
agencies  responsible  for  program 
implementation  are  fully  aware  of  their 
responsibilities. 

One  commenter  suggested  we  use  the 
MOA  to  establish  procedures  to 
withdraw  a  permit  from  State  processing 
prior  to  any  State  action  on  the 
application.  We  do  not  agree  with  this 
suggestion.  Except  for  one  situation 
provided  for  in  Siection  404(j),  only  the 


State  may  issue  a  permit  for  discharges 
in  State  regulated  waters. 

We  do  not  agree  with  the  comment 
that  the  proposal  fails  to  ensure 
adequate  coordination  of  EPA  and  State 
enforcement  activities,  as  it  requires  the 
MOA  to  address  State  and  EPA  roles 
and  coordination  on  compliance 
monitoring  and  enforcement  activities. 
The  purpose  of  formalizing  this  aspect  of 
the  State's  program  in  an  MOA  is  to 
assure  adequate  coordination  on 
compliance  monitoring  and  enforcement 
activities.  As  part  of  the  State's  program 
submission,  thfs  MOA  is  subject  to 
public  comment.  If  there  is  any  question 
on  the  adequacy  of  a  particular  program, 
it  should  become  apparent  during 
Federal  agency  and  public  review. 

Many  commentors  expressed  concern 
about  the  provision  for  waiver  of 
Federal  review.  Many  were  concerned 
that  the  waiver  provision  would  be 
abused  and  that  erivironmental 
protection  of  the  resources  would  suffer. 
Several  commentors  were  concerned 
that  inappropriate  categories  would  be 
waived.  We  feel  that  use  of  this  waiver 
provision  will  reduce  workload  and 
paperwork  and  focus  Federal  resources 
where  they  are  most  needed  and 
appropriate.  Specific  waivers  will  be 
available  for  public  review  and 
conmient  prior  to  program  approval. 

This  final  regulation  eliminates  a 
separate  section  on  sharing  of 
information  (former  40  CFR  233.29), 
since  the  MOA  with  the  Regional 
Administrator  is  already  required  to 
address  State  submittal  of  information 
to  EPA  and  EPA  access  to  State  records, 
reports  and  files  relevant  to  the 
program.  We  feel  this  adequately  serves 
the  purpose  of  40  CFR  233.29. 

Section  233,14:  In  response  to 
comments,  we  have,  as  in  the  previous 
section,  now  specified  that  all  State 
agencies  responsible  for  program 
administration  must  be  parties  to  the 
Memorandum  of  Agreement  between 
the  State  and  the  Secretary. 

EPA  has  also  added  a  note 
encouraging  States  to  use  this  MOA  to 
establish  procedures  for  joint  processing 
of  Federal  and  State  permits.  Several 
comments  requested  that  joint 
processing  be  made  mandatory.  While 
we  agree  that  joint  permit  processing 
may  be  very  beneficial  to  the  regulated 
public,  we  cannot  make  this  a  condition 
to  an  approvable  program.  However,  we 
will  continue  to  strongly  encourage 
States  to  look  into  the  possibility  of  joint 
processing. 

In  response  to  comment,  we  have 
retained  the  existing  requirement  that,  if 
States  plan  to  assume  existing  Corps 
general  permits,  this  MOA  must  include 
procedures  for  transferring  the  support 


files  for  these  general  permits  from  the 
Corps  to  the  State.  This  will  facilitate 
State  oversight  of  such  general  permits. 

One  commentor  was  concerned  that 
the  regulations  eliminated  a  provision 
for  procedures  to  ensure  the  State  did 
not  approve  permits  on  the  basis  of 
incomplete  applications  fransferred  by 
the  Corps.  This  provision  was  deleted  as 
unnecessary.  Once  a  State  assumes  the 
program,  it  is  responsible  for  fulfilling  all 
permitting  requirements,  including 
public  notice.  The  regulation  requires 
that  sufficient  information  be  available 
to  meet  the  information  requirements  for 
public  notice  and  for  assessing  the 
impacts  of  the  discharge.  Therefore,  the 
State  must  either  deny  incomplete 
applications  or  take  steps  to  get  the 
complete  information. 

Section  233.15:  The  Act  establishes  a 
120-day  time  clock  for  EPA  decision  on 
a  State's  request  for  program  approval. 
The  final  regulation  clarifies  that  this 
statutorily  mandated  time  period  starts 
on  EPA's  receipt  of  a  complete  program 
submission.  If  the  State  significantly 
changes  its  submission  during  the 
review  period,  the  time  clocks  starts 
over  upon  EPA's  receipt  of  the  revised 
submission.  The  review  period  may  be 
extended  upon  agreement  of  the  State 
and  EPA. 

We  cannot  agree  to  the  suggestion 
that  the  regulation  lengthen  the  public 
comment  period  and  notice  of  public 
hearing  for  decision  on  a  State  program. 
The  Act  is  very  specific  on  the 
timeframe  for  this  decision.  If  a  decision 
is  not  made  within  the  120  days 
timeframe,  the  State's  program  is 
automatically  approved.  EPA  cannot 
make  a  decision  within  the  mandated 
120  days  of  receipt  if  these  time  frames 
are  extended.  Of  course,  as  noted 
earlier,  a  State  may  agree  to  extend  the 
time  period  for  program  approval;  in 
that  event,  additional  time  could  be 
provided  for  public  participation  within 
that  State. 

EPA  will  make  its  decision  to  approve 
or  disapprove  the  State's  program  vwthin 
the  statutorily  mandated  timeframe. 
However,  if  approved,  the  State's 
program  will  not  be  effective  until  the 
notice  of  approval  is  published  in  the 
Federal  Register. 

Many  comments  were  received  on  the 
delegation  of  authority  to  the  Regional 
Administrator  to  approve/disapprove 
State  programs.  Most  commentors  were 
concerned  about  national  consistency 
among  the  States'  programs,  llie 
Delegation  Manual,  which  formalizes 
this  delegation  of  authority,  requires 
that  the  Regional  Administrator 
approving  a  State  program  must  obtain 
the  concurrence  of  two  EPA 
headquarters  offices — Office  of  Water 


and  Office  of  General  Counsel.  This 
should  ensure  the  desired  national 
consistency. 

EPA  has  added  language  to  make  it 
explicit  that  programs  shall  be  approved 
or  disapproved  based  on  whether  the 
State's  program  fulfills  the  requirements 
of  this  regulation  and  the  Act. 

This  rule  also  clarifies  that  EPA  will 
use  existing  State,  Corps,  FWS  and 
NMFS  mailing  lists  as  the  basis  for 
maihng  notices  about  the  State's  request 
for  program  approval. 

A  summary  of  significant  comments 
received  and  response  to  these 
comments  will  be  prepared  by  the 
Regional  Administrator  prior  to  decision 
on  a  State's  program.  Since  there  are 
already  specific  requirements  for  public 
notice  and  public  hearing,  there  is  no 
need  for  (and  we  have  deleted  the 
requirement  for)  the  responsiveness 
summary  itself  to  describe  the  public 
participation  activities  or  matters 
presented  to  the  public. 

Section  233.16:  This  rule  clarifies  that 
it  is  the  State's  obligation  to  keep  the 
Regional  Administrator  informed  of  any 
proposed  or  actual  changes  to  the 
State's  approved  program. 

We  rejected  the  suggestion  that  if  a 
State  must  amend  or  enact  new 
legislation  to  comply  with  any 
modification  in  Federal  regulation,  the 
change  must  be  promulgated  within  one 
year  of  the  modification.  A  two  year 
time  period  was  chosen  because  many 
State  legislatures  do  not  meet  every 
year.  A  one-year  deadline  for  these 
States  would  be  impossible  to  meet 

We  also  do  not  agree  with  the 
suggestion  that  minor  revisions  to  an 
approved  State  program  should  undergo 
as  much  review  and/ or  coordination  as 
substantial  program  revisions.  As  the 
name  (minor  revision)  implies,  these 
program  changes  will  not  have  a 
significant  impact  on  the  program  or  the 
environment.  Of  course,  if  there  is 
question  in  EPA's  mind  about  whether  a 
proposed  revision  is  minor  or 
substantial,  the  revision  shall  be 
considered  substantial  and  undergo  full 
review  specified  for  an  original 
application. 

Section  233.21:  Several  conunentors 
questioned  the  legality  of  State  issued 
general  permits.  Sections  404  (g),  (h)  and 
(j)  of  the  Act  authorize  this  type  of  State 
permit. 

Many  commenters  were  received  on 
general  permits.  States  have  the  option 
of  assuming  administration  of  Corps' 
existing  general  permits,  ff  they  choose 
to  exercise  this  option,  the  State  is 
responsible  for  ensuring  discharges 
comply  with  any  existing  permit 
conditions  and  any  reporting,  monitoring 
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or  predjscharge  requirements.  The  Corps 
shall  provide  the  State  copies  of  the 
support  nies  for  any  general  permits 
assumed  by  the  State. 

One  commentor  queshoned  the   . 
advisability  of  EPA  approving  transfer 
of  some  existing  Corps  general  pennits 
to  a  State.  EPA  cannot  ignore  Sections 
404  (gKl)  and  (h)(5)  which  provide  for  a 
State  to  assume  existing  general 
permits.  If  a  State  with  an  api»oved 
State  program  proposes  renewal  of  any 
permits  that  have  not  worked  well  EPA 
will  comment/object  io  these  inoposed 
permits,  as  appropriate. 

Several  commentors  expressed 
satisfaction  with  the  Corps'  existing 
general  permits.  These  commentors 
expressed  concern  about  the  States  not 
assuming  such  existing  general  permits 
and  about  their  opportunity  for 
participation  in  such  a  decision.  It  is  the 
State's  prerogative  not  to  assume  any  of 
the  existing  general  permits.  However, 
if.  at  the  time  of  initial  program 
assumptimi.  the  State  does  not  intend  to 
assume  existing  Corps  general  permits, 
this  will  be  noted  within  the  program 
submission  and  will  be  subject  to  public 
comment  and  public  hearing  as  part  of 
the  approval  process.  Failure  to  assume 
existing  Corps  general  permits  does  not 
constitute  a  partial  program,  since  the 
State  will  process  individual  permit 
applications  for  those  discharges 
previously  authorized  by  general  permit. 
Any  Corps  general  permit  not  assumed 
by  the  State  will  remain  in  effect,  for 
purposes  of  the  Clean  Water  Act.  until 
its  normal  expiration  date,  unless    I 
revoked  or  modified  sooner  by  the 
Corps  under  its  procedures.  If  I 

subsequent  to  program  approval  the 
Slate  decides  to  revoke  or  modify  a 
general  permit  it  has  assumed,  the  | . 
normal  revocation  procedures  will  j 
apply.  I 

Many  comments  were  received  on 
predischarge  notification  requirements 
for  general  permits.  Some  commenters 
agreed  that  notification  should  be 
determined  on  a  permit-by-pennit  basis; 
others  felt  that  such  notification  should 
be  required  on  all  general  permits.  This 
rule  adopts  the  proposal  that 
notification  requirements  be  established 
on  a  pormit-by-permit  basis.  For 
instance,  prenotification  or  reporting 
may  be  required  in  areas  where  there  is 
a  likelihood  for  individual  or  cumulative 
adverse  effect  on  the  environment 
because  of  discharges  conducted  under 
a  general  penniL  Ail  draft  general 
permits  will  be  reviewed  by  EPA  and 
the  other  Federal  review  agencies  as 
well  as  the  general  public  If  during  the 
review  of  a  particular  draft  general 
permit.  EPA  determines  that  notification 


provisions  are  appropriate  to  ensure 
compliance  vvitfa  the  404(b)(1) 
Guidelines,  we  will  so  state  in  the 
Federal  comments  to  the  State.  This 
ensures  that  notification  requirements 
will  be  included  where  in  fact 
appropriate. 

The  Department  of  the  Interior 
requested  that  we  require  a  30-day 
prenotification  requirement  on  any 
discbarge  pursuant  to  a  general  permit 
that  may  impact  units  of  the  National 
Park  System.  Natioial  Wildlife  Refuge 
System.  National  Flrii  Hatchery, 
Reclamation  project  lands,  Indian 
Reservation  and  Trust  lands,  and  public 
lands  under  the  jurisdiction  of  the 
Bureau  of  Land  Management  We  do  not 
feel  at  this  time  that  there  is  a  basis  for 
automatically  requirmg  such 
prenotification.  If  there  is  a  need  for 
prenotification  for  a  particular  permit,  it 
may  be  specified  through  the  Federal 
comment  on  the  draft  permits  and  will 
therefore  be  included  in  the  issued 
general  permit,  in  accordance  with 
§  233.50. 

Several  commentors  requested  that 
we  retain  limits  on  any  single  operation 
conducted  under  a  general  permit.  We 
agree  that  this  is  appropriate. 
Subsection  233.21(c)  (1)  and  (2)  require 
each  general  permit  to  have  limits  on  the 
size  and  location  and  type  of  fill  for  any 
single  operation,  sufficient  to  ensure 
minimal  adverse  environmental  effects 
when  performed  separately  and  minimal 
cumulative  adverse  effects,  as  required 
by  Section  404(e). 

One  commentor  was  concerned  that 
we  had  deleted  all  the  standard  permit 
conditions  [1 233.23)  for  general  permits. 
Section  233.21(c)  (1)  and  (2)  recapture 
the  main  items  of  S  233.23(c)(1)  such  as 
specific  description  of  activities 
authorized  including  limitations  for  any 
single  operation  and  precise  description 
of  geographic  area  to  which  the  general 
permit  applies  including  any  limitations 
where  operations  may  be  conducted. 
The  pnly  part  of  §  233.23  (Permit 
conditions)  that  does  not  apply  for 
general  pennits  is  S  233.23(c)(1).  which  is 
not  applicable  because  it  refers  to  items 
that  are  pertinent  only  to  individual 
permits  (e.g.  name  and  address  of 
permittee). 

Several  commentors  suggested  that 
the  Director  shoiM  show  cause  for 
invoking  discretionary  authority  to 
require  an  individual  permit  This 
regulation  ^scifies  that  discretionary 
auth(»ity  may  be  based  on  concerns  for 
the  aquatic  environment  including 
compliance  with  these  regulations  and 
the  40«(bXl)  Guidriines.  Section  510  of 
the  Act  preserves  the  Director's  right  to 
impose  more  stringent  requirements,  i.e., 


to  invoke  discretionary  authority  for 
other  reasons  under  State  law.  Once  the 
Director  notifies  a  discharger  that  he 
will  exercise  discretionary  authority  to 
require  an  individual  permit  the  activity 
is  no  longer  authorized  under  the 
general  permit.  If  the  activity  continues 
after  notification,  the  dischaiger  is 
subject  to  enforcement  action. 

Section  233.22:  in  response  to 
comments  requesting  more  specific 
permit  conditions,  we  have  clarified  that 
emergency  permits,  to  the  extent 
possible,  should  incorporate  all 
applicable  permit  conditions  (S  233.23), 
including  restoration  of  the  site.  We 
have  also  retained  the  provision  that 
emergency  permits  shall  be  limited  to 
duration  of  time  needed  to  cranplete  the 
authorized  emergency  action. 

We  do  not  agree  with  the  comment 
that  the  Regional  Administrator  must 
show  cause  to  terminate  an  emergency 
permit.  The  Regional  Administrator 
never  terminates  pennits.  The  Director 
may  terminate  an  emergency  permit  if 
he  determines  sndi  an  action  is 
necessary  to  protect  human  health  or 
the  environment 

Section  233.23:  Each  permit  sheill  have 
conditions  which  assure  compliance 
with  all  applicable  statutory  and 
regulatory  requirements.  If  any  of  these 
requirements  change,  the  permit 
conditions  must  be  modified  as  needed 
to  assure  compliance  with  the  revised 
requirements. 

In  response  to  comments,  we  have 
added  a  reqidrement  that  the  pennit 
contain  conditions  which  assure  that  the 
discharge  will  be  conducted  in  a  manner 
which  minimizes  adverse  impacts  on  the 
physical,  chemical  and  biological 
integrity  of  the  waters  of  the  United 
States.  This  is  a  reiteration  of  the 
requironents  in  the  404(b)(1)  Guidelines 
(§  230.10(al).  Restoration  and  mitigation 
may  be  considered  as  mechanisms  for 
reducing  adverse  impacts  in  appropriate 
circumstances. 

One  commentor  expressed  concern 
about  the  proposed  deletion  of  the 
permit  condition  referring  to  BMFs 
approved  by  a  Statewide  20e(b)(4) 
agency.  If  a  State  has  an  approved  208 
program,  these  requirements  would  be 
covered  by  %  233.23(a).  which  requires 
the  Director  to  establish  conditions 
which  assure  compliance  with  all 
applicable  statutory  and  regulatory 
requirements,  so  there  is  no  need  for  a 
separate  refermce  to  the  BMP's. 

In  response  to  comment  we  have 
retained  the  requirement  for  a  permit 
condition  ex{riaining  that  a  permit 
violation  is  a  vii^tioa  of  the  Act  as  well 
as  of  State  statutes  or  regulations,  as 
this  reminder  nay  enhance  compliance. 


We  also  have  expanded  §  233.23(c)(6)  to 
require  the  permittee  to  provide  the 
Director  information  to  determine 
whether  cause  exists  for  permit 
revocation  or  termination  as  well  as 
modification. 

We  concur  with  the  comment  that  the 
Director  or  his  authorized  representative 
should  have  proper  identification  before 
they  can  enter  the  premises  or  inspect 
any  records.  We  believe  this  is 
reasonable  and  have  added  this  to  the 
final  regulation. 

One  commentor  requested  that  the 
regulation  require  more  specific 
identification  of  the  disposal  site.  We 
feel  that  between  the  existing 
requirements  for  permit  application, 
public  notice  and  permit  conditions,  the 
disposal  site  will  be  adequately 
identified.  However,  as  a  safeguard,  we 
have  added  that  the  description  of  the 
project  on  the  issued  permit  must 
include  a  description  of  the  purpose  of 
the  discharge. 

Section  233.24  (Effect  of  a  permit). 
This  section  has  been  deleted  as 
unnecessary.  The  statements  in  this 
section  were  simply  facts  which  do  not 
need  to  be  included  in  regulations  to  be 
jn  effect. 

Section  233.30:  Many  comments  were 
received  on  the  State  application  form. 
A  number  expressed  concern  that  there 
would  not  be  enough  information 
available  to  evaluate  the  potential 
impacts  of  the  discharge  activity.  We 
have  accordingly  revised  this  section  to 
generally  reflect  the  same  application 
information  requirements  contained  in 
the  Corps'  current  regulations  (33  CFR 
Part  325).  Under  this  approach.  State 
assumption  of  the  program  should  not 
result  in  any  change  in  either  the  kind  of 
information  available  for  review  or  the 
burden  upon  the  applicant  to  supply  the 
information.  In  addition,  a  requirement 
for  certification  that  all  information 
contained  in  the  application  is  true  and 
accurate  has  been  added  to 
S  233.30(b)(4). 

Several  commentors  requested  that 
we  include  the  publicity  and  pre- 
application  consultation  requirements  in 
the  regulations.  As  noted  in  the 
preamble  to  the  proposed  rule,  we  agree 
that  publicity  and  preapplication 
consultation  are  beneficial;  however, 
they  are  not  required  for  an  approvable 
program.  We  will  continue  to  encourage 
States  to  include  them  in  their  programs. 

Section  233.31:  In  response  to 
comment  this  section  has  been 
simplified  from  proposed  S  233.61;  it 
now  simply  requires  coordination  with 
other  States  whose  waters  may  be 
impacted  by  the  discharge  and 
coordination  with  Federal  and  Federal- 
State  water  related  planning  and  review 


processes,  without  attempting  to  list 
such  processes.  These  plarming  and 
review  processes  may  include,  but  are 
not  limited  to.  coastal  zone  management 
plans.  208  areawide  plans.  Continuing 
Planning  Process  {§  303(e)).  and 
advanced  identification  (40  CFR  230.80). 
The  coordination  procedures  will  likely 
vary  from  State  to  State.  The  State's 
anticipated  coordination  shall  be 
included  in  the  program  description. 
EPA  will  carefully  scrutinize  the 
anticipated  coordination  to  assure  it  is 
adequate. 

Comments  were  received  suggesting 
that  we  require  States  to  incorporate 
into  their  programs  information 
developed  by  FWS'  National  Wetlands 
Inventory  (NWI).  While  we  agree  that 
this  information  would  be  very  useful  in 
administering  a  State's  program  and 
encourage  States  to  take  advantage  of  it. 
it  should  not  be  mandatory  for  States  to 
incorporate  this  information  in  their 
programs.  The  NWI  was  not  developed 
for  regulatory  purposes.  Additionally, 
the  FWS  did  not  use  EPA's  definition  of 
wetlands  in  the  NWI;  therefore,  the 
"NWI  wetlands"  and  the  "404  wetlands" 
may  not  always  coincide. 

Several  commentors  were  concerned 
that  the  lack  of  specificity  of 
coordination  requirements  would 
weaken  State  programs.  While  these 
regulations  do  not  list  specific  entities 
(agencies)  that  must  be  coordinated 
with,  we  will  carefully  evaluate  the 
coordination  aspects  of  each  State's 
program  prior  to  decision  on  approval/ 
disapproval.  While  we  anticipate  that 
the  State's  permitting  agency  will 
coordinate  with  State  fish  and  game 
agencies,  this  is  not  required  by  the  Fish 
and  Wildlife  Coordination  Act  (FWCA). 
Once  a  State  assumes  the  404  permitting 
responsibility,  that  Act  no  longer  applies 
in  the  permitting  process  since 
permitting  becomes  a  State  (not  Federal) 
action.  The  FWCA  will  still  require 
coordination  with  FWS  whenever  a 
State-issued  permit  is  issued  to  a 
Federal  agency  or  facility.  However,  it 
must  also  be  remembered  that  States 
must  assure  compliance  with  the 
404(b)(1)  Guidelines  which  provide  for 
protection  of  fish  and  wildlife  resources. 
EPA  is  responsible  for  soliciting 
comments  from  the  Corps.  FWS.  and 
NMFS,  and  commenting  to  the  States. 

Section  233.32:  Many  comments  were 
received  on  proposed  S  233.62  (public 
notice),  some  in  support  of  and  others 
opposed  to  shorteiting  the  public 
comment  period.  The  final  rule  provides 
for  a  public  comment  period  at  least 
comparable  to  that  under  the  Federal 
program.  The  existing  Corps'  regulations 
(33  CFR  Part  325.3)  specify  a  public 
notice  period  of  "A  reasonable  period  of 


time,  normally  thirty  days  but  not  less 
than  fifteen  days  from  date  of  mailing." 
Today's  rules  specify  "*  *  *  a 
reasonable  period  of  time,  normally  30 
days."  and  allows  approving  a  program 
that  allows  less  than  a  30  day  public 
comment  period  if  the  Regional 
Administrator  determines  that 
"sufficient  public  notice  is  provided  for." 
The  Regional  Administrator  must 
carefully  consider  all  aspects  of  a 
State's  program  in  regard  to  public 
involvement,  including  how  extensive 
the  State's  mailing  list  is.  whether  notice 
is  published  in  area  newspapers,  what 
the  actual  length  of  the  comment  period 
is,  whether  the  shorter  time  period  is  for 
all  projects  or  just  certain  categories  of 
discharge.  We  anticipate  that  comment 
periods  would  not  be  shorter  than  20 
days,  and  we  will  carefully  scrutinize 
any  that  are  less  than  30  days. 

Several  comments  on  the  content  of 
the  public  notices  were  also  received. 
These  comments  objected  to  the  lack  of 
specificity  of  the  information  required  to 
be  included  in  the  public  notice.  In 
response  to  these  comments,  the 
information  requirements  for  public 
notice  have  been  changed.  These 
regulations  incorporate  much  of  the 
language  in  the  Corps'  existing 
regulations  (33  CFR  325.3.)  Therefore, 
there  should  be  no  net  change  in  the 
information  available  to  evaluate  a 
proposed  discharge  fi^m  the  existing 
Federal  program  to  an  approved  State 
program. 

We  have  modified  the  requirement  on 
who  must  automatically  be  mailed 
notice  of  a  permit  application.  While  the 
notification  may  vary  depending  on  the 
type  and  location  of  the  project,  certain 
notifications,  such  as  the  local 
governmental  agency,  should  be  routine. 
Other  notifications  that  may  be  useful 
include  historic  preservation  and  coastal 
zone  management  offices. 

In  response  to  comments,  we  have 
also  clarified  that  anyone  may  request 
to  be  put  on  a  mailing  list  to  receive 
copies  of  public  notices. 

One  conunentor  suggested  that  we 
make  it  clear  that  information  obtained 
in  response  to  the  public  notice  will  be 
taken  into  consideration  as  part  of  the 
environmental  assessment  to  determine 
if  an  environmental  impact  statement 
(EIS)  should  be  prepared.  We  have  not 
included  this  language  ^nce.  once  a 
State  assumes  the  permitting 
responsibility,  the  National 
Environmental  Policy  Act  (NEPA)  no 
longer  applies.  NEPA  applies  to  Federal 
actions.  When  a  State  assumes  the 
program,  the  pennit  decision  is  a  State 
action,  not  a  Federal  action.  While  many 
States  have  a  State  law  equivalent  to 
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NEPA.  it  is  not  the  function  of  these 
regulations  to  address  EIS  requirements 
under  such  State  laws. 

Section  233.33:  This  {vovisioD  has 
been  rewritten  to  clarify  how  the 
transcript  of  public  hearings  will  be 
made  available  to  the  pubUc. 

Section  23334:  Several  commentors 
expressed  concern  that  requiring  the 
State  to  prepare  a  writtm  determination 
for  each  permit  is  excessive  paperwork. 
We  do  not  concur  with  this  view;  we 
feel  that  a  written  deteiminaboo  is 
needed  for  each  permit  decision  to 
ensure  proper  evaluatioa  and  to 
facilitate  subsequent  review.  Therefore, 
these  regulations  contain  the 
requirement  that  the  Director  must 
prepare  a  written  determination  for  each 
permit  ap|riif»tioB  outlining  the  decision 
and  the  rationale  for  the  decision.  Of 
course,  in  accordance  with  S  230.6  of  the 
Guidelines,  the  level  of  detail  may  be 
tailored  to  the  circumstances. 

Any  State  environmental  review 
criteria  must  be  at  least  equivedent  to 
the  404(b)(1)  Guidelines  for  an 
approvable  program.  The  404(b)(1) 
Guidelines  were  the  subject  of  an 
Advanced  Notice  of  Proposed 
Rulemaking  (ANPRM)  (47  FR  36798) 
published  August  23, 19S2.  to  solicit 
comments  and  examples  of  alleged 
problems  with  these  Guidelines.  At  this 
time,  EPA  has  not  found  sufficient  basis 
for  revising  the  Guidelines.  Therefwe. 
States  must  assure  compliance  with  the 
current  Guidelines,  as  required  in 
section  404(h)(l](AHi). 

We  do  not  concur  with  the  suggestion 
that  we  establish  ^>ecific  deadlines  for 
State  decision  on  an  application.  The 
only  deadlines  in  this  regulation  are 
those  which  relate  to  the  statutorily 
mandated  timeframes  for  Federal    | 
review  of  an  application. 

Section  233.35:  The  fmal  regulation 
simply  requires  signature  by  both  the 
applicant  and  the  Director,  and  does  not 
specify  the  sequence  in  which  they  sign. 
However,  EPA  anticipates  that,  if  the 
project  is  controversial  or  if  the  permit 
conditions  are  restrictive,  the  Director 
may  wish  to  require  the  applicant  to  sign 
the  permit  to  indicate  acceptance  of  its 
terms  prior  to  the  Director's  signature. 

Section  233.36:  These  regulations 
simplify  the  procedures  for  modification, 
suspension  and  revocation  of  permits. 
State  procedurerlo  handle  these 
situations  shall  be  approved  if  there  is 
opportunity  for  public  ccmiment. 
coordination  with  the  Federal  review 
agencies,  and  opportunity  for  puUic 
hearing.  Language  has  been  added  < 
(§  233.36(b))  specifying  that  permit  < 
modification  must  be  in  compliance  with 

§  233.20  (Prohibitions). 


The  402  State  program  regulations 
handle  modifications  diiferentiy  than 
these  404  State  Program  Regulations.  40 
CFR  122.62  provides  an  exdusive  hst  of 
grounds  which  justify  the  modification 
of  a  402  State  permit.  Section  233.38 
does  not  This  difference  between  the 
two  programs  is  appropriate  for  the 
following  reasons.  First,  the  402  program 
has  a  long  history  of  Utigatian 
concerning  reopener  and  die  five  jrear 
maximum  permit  term;  die  404  program 
does  not  Second,  the  402  program 
generally  regidates  continuous 
discharges;  consequendy,  there  is  great 
concern  with  balancing  the  permittee's 
need  for  certainty  and  continuity  against 
the  program's  need  to  impose  more 
stringent  standards.  The  404  program, 
howevtt,  tends  to  regulate  short-term 
discharges,  and  thus  the  permittee's 
need  for  continuity  is  much  less  dian  it 
is  in  the  402  program.  Consequently,  the 
404  programs  may  facilitate  permit 
modification  by  States  where  the  402 
program  can  not 

One  commenter  expressed  concern 
about  use  of  abbreviated  review 
procedures  for  modification  of  permits 
for  minor  modification  of  project  plans 
that  do  not  "significandy"  change  the 
character,  scope  and/ or  purpose  of  the 
project  or  resiilt  in  significant  change  in 
environmental  impact.  The  conunenter 
was  concerned  that  the  use  of  the  word 
"signifiGant"  was  too  vague  and  allowed 
a  procedural  loophole  to  avoid  public 
and  agency  review.  Hie  key  word  in  this 
sentence  is  "minoi''  modification. 
Things  that  will  be  evaluated  in  making 
the  decision  on  whether  the  project 
modification  is  minor  are  whether  there 
is  any  change  in  project  purpose,  or  any 
change  that  increases  the  amount  of 
dredged  or  fill  material,  or  any  diange 
that  enlarges  the  scope  of  the  project. 
We  anticipate  that  if  there  is  any 
question  about  the  need  for  pubUc  and 
agency  review  of  a  project  modification, 
the  State  will  initiate  full  review 
procedures. 

Section  23337:  In  the  preamble  to  the 
proposed  regulation  (49  FR  39015)  we 
noted  that  t^  requirements  concerning 
who  must  sign  may  not  necessarily  be 
ajqntipriate  for  the  404  program,  llie 
language  in  the  proposal  was  die  result 
of  a  settlement  agreement  ^iRDC  v. 
EPA,  and  consolidated  cases  [Na  80- 
1607  (D.C.  Circuit)]).  All  die  comments 
received  on  diis  subject  agreed  that  the 
proposed  signature  requirements  are 
appropriate  for  NPDES  disdiarges,  but 
are  too  inflexible  and  are  not  really 
appropriate  for  404  discharges,  since 
most  404  discharges  are  a  one  time 
discharge  and  on  a  relativriy  small 
scale.  We  concur  widi  these  comments. 
Therefore,  this  final  regulation 


incorporates  the  signatory  requirements 
contained  in  the  Corps'  current 
regulations  (33  CFR  325.1).  Thus,  there 
will  be  no  diange  from  the  existing 
Section  404  requirements  when  a  Slate 
assumes  the  program. 

The  certification  that  all  statements 
contained  in  die  application  or  other 
documents  are  true  and  accurate  and 
that  there  are  penalties  for  submitting 
false  information  has  been  removed 
from  this  section  to  8  233.30  (Application 
for  a  permit).  Section  233.41(a)(3)(iii) 
also  addresses  this  certification  in  that  it 
provides  for  authority  to  seek  criminal 
fines  against  any  perscm  who  knowingly 
makes  false  statements  in  any 
application,  record,  report,  plan  or  other 
document  filed  or  required  to  be 
maintained  under  the  Act,  these 
regulations  or  the  approved  State 
program. 

Section  233.38:  One  commentor 
requested  that  if  a  State  permit 
application  has  been  submitted  in  a 
timely  manner,  an  existing  Federal 
permit  should  be  continued  beyond  its 
expiration  date  until  a  State  permit  is 
issued.  The  provision  in  the 
Administrative  Procedures  Act  for 
continuing  Federal  permits  does  not 
apply  in  this  setting.  Therefore,  such 
continuation  may  be  accomplished  only 
through  State  law.  These  regulations 
allow  but  do  not  require  the  State  to 
have  such  authority.  We  cannot 
mandate  that  this  be  a  requirement  for 
an  approvable  program. 

Section  233.40:  The  compliance 
evaluation  provision  has  been  rewritten 
from  the  existing  reg^lation  to  simplify  it 
and  to  provide  additional  flexibility.  We 
continue  to  believe  that  compliance 
evaluation  is  an  important  component  of 
an  effective  Section  404  program. 
Therefore,  the  previous  provisions  (40 
CFR  233.27  (1984))  should  be  considered 
as  guidance  in  interpreting  the  new 
streamlined  language. 

We  do  not  agree  with  the  comment 
dial  State  agency  authority  to  "*  '  * 
enter  any  site  or  premises  subject  to 
regulation"  is  excessive  or  may  violate 
civil  rights.  This  provision  does  not 
override  aiq>licable  warrant 
requirements  or  other  safeguards.  Of 
course,  if  State  requirements  so 
constrain  the  State's  ri^t  of  entry  that 
the  State  lades  meaningful  authority  to 
inspect  the  program  would  not  be 
approvaUe.  (We  are  not  presently 
aware  of  any  States  where  there  would 
be  this  problem,  however.) 

Section  233.41:  Many  comments  were 
received  on  the  proposed  alternative 
requirements  for  audiority  to  assess  dvil 
and  criminal  fines  of  a  specific  amount. 
The  comments  ranged  firom  approval  of 


the  alternative  concept  to  concern  about 
weakening  State  enforcement  capability. 
This  regulation  promulgates  the 
proposed  subsection  allowing  approval 
of  a  State  program  without  the  spedfic 
monetary  penalty  authority  if  it  has  a 
demonstrably  effective  alternative 
enforcement  mechanism. 

We  are  interested  in  ensuring  that 
State  programs  have  strong  enforcement 
capability,  since  it  is  not  desirable  for 
EPA  to  constantiy  overfile  in  State 
enforcement  actions.  Because  the  Act 
does  not  spedfy  that  a  State  must  have 
penalties  equal  to  the  Federal  penalties 
or  at  any  other  particular  level  for  an 
approvable  program,  EPA  has 
substantial  discretion  in  deciding  what 
is  suffident  State  enforcement  authority. 
These  regulations  establish  monetary 
penalties  for  which  the  State  must  have 
the  authority  to  assess:  they  need  not  be 
assessed  by  the  State  for  every 
violation.  These  amounts  are 
approximately  half  those  EPA  is 
authorized  to  assess. 

If  a  State  cannot  fulfill  diese  monetary 
penalty  requirements,  it  can  still  have  an 
approved  program  if  EPA  is  satisfied 
that  it  has  "an  alternate,  demonstrably 
effective  method  of  ensuring 
compliance."  However,  even  under  the 
alternative  enforconent  program 
provision.  States  must  still  have  the 
authority  to  assess  both  dvil  and 
criminal  penalties,  although  the  amounts 
-ihay  not  equal  those  required  by 
§  233.41(aKiHiu)- 

Before  approving  any  alternate 
enforcement  mechanism,  the  Regional 
Administrator  (RA)  will  carefully 
evaluate  the  State's  proposed 
alternative  enforcement  mechanism  to 
ascertain  the  effectiveness  of  the 
proposed  alternative.  The  State's 
program  roust  have  a  dear  history  of 
demonstrated  effective  deterrence, 
while  also  having  direct  punitive  value. 
Programs  wdl  have  to  be  in  effect  for  at 
least  one  year  prior  to  formal 
application  for  program  approval  in 
order  to  have  a  sufficient  track  record 
for  evaluating  effectiveness. 

An  effective,  strong  restoration 
program  is  the  type  of  enforcement 
program  that  would  be  given  serious 
consideration  as  an  alternative  under 
this  provision.  Being  of  a  solid  nature, 
404  dischatges  tend  to  stay  whcse 
originally  placed,  making  restoration  of 
illegally  fiUed  areas  more  feasible  for 
404  dischaigBS  as  compared  to  402 
discharges.  Most  404  Aschaiges  are  a 
one  time  discbarge,  of  rdativdy  short 
duration,  and  on  a  relatively  smaQ  scale. 
This  lends  more  credence  to  restoration 
working  as  an  alternative  enforcement 
mechanism  which  can  serve  to  protect 


the  environment  deter  future  violations, 
and  penalize  the  violator. 

A  key  aspect  that  the  RA  must 
consider  in  determining  effectiveness  is 
whether  die  alternative  program  has  an 
equivalent  deterrence  effect  as  would 
assessment  of  monetary  penalties.  The 
alternative  approach  must  be  strong 
enough  to  cause  a  violator  to  cease  any 
and  all  illegal  activities.  It  must  also 
deter  others  from  violating  the  State's 
permit  program.  How  effective  die 
alternative  mechanism  will  be  in 
preventing  and  restoring  any 
environmental  damage  will  also  be 
considered  by  the  RA  in  making  a 
dedsion  on  approval/ denial  of  a  State's 
alternative  enforcement  program. 

The  enforcement  authority  which  a 
State  must  have  in  order  for  a  Section 
404  program  to  be  approved  is 
essentially  the  same  enforcement 
authority  it  must  have  to  administer  an 
NH)ES  program  under  the  Act  If  a  State 
lacks  authority  to  recover  penalties  of 
the  levels  required  under 
&  233.41(aM3)(i)-(ui).  EPA  will  review  a 
State's  authority  to  assess  penalties  in 
light  of  the  State's  abifity  to  provide 
other  incentives  to  compliance  and 
deterrence  to  noncompliance.  EPA 
intends  that  penalties  for  violations  of 
Section  404  programs  will  provide 
geheral  and  specific  deterrence. 
Penalties  assessed  in  State  administered 
programs  should  persuade  the  violator 
to  take  precautions  against  falling  into 
noncompliance  again,  deter  violations 
by  others,  and  restore  economic  equity 
to  regulated  parties  who  have  complied 
with  Section  404  requiranents.  Penalties 
assessed  in  a  State  program  should,  at  a 
minimum,  recapture  the  economic 
benefit  that  a  violator  has  wrongfully 
obtained.  In  siqiport  of  its  application 
for  program  approval,  a  State  may 
provide  information  regarding  its 
authority  to  obtain  money  judgments 
fi'om  Section  404  violators  under 
equitable  theories  such  as  restitution 
and  unjust  enrichment 

Any  proposed  alternative  enforcement 
mechanism  will  be  available  for  public 
comment  as  part  of  the  State's  program 
submission.  We  are  concerned  about 
national  consistency  in  administration 
and  effectiveness  of  State  programs. 
Therefore,  we  must  stress  that  approval 
of  an  alternate  enforcement  mechanisqi 
will  not  be  undertaken  lightiy.  States 
should  continue  to  try  to  meet  the 
existing  monetary  penalty  requirements. 

In  these  regulations  we  have  added  a 
reporting  requirement  for  States  using 
the  alternative  enforcement  authority. 
Under  final  S  233.41(d)  the  State  must 
keep  the  Regional  Administrator 
informed  of  all  enforcement  actions 


carried  out  under  the  alternative 
provision.  The  manner  of  reporting  will 
be  established  as  part  of  the  State's 
submission  in  the  Memorandum  of 
Agreement  with  the  Regional 
Administrator.  This  reporting 
requirement  will  enable  EPA  to  dosely 
monitor  the  effectiveness  of  the  State's 
enforcement  program  and  to  determine 
any  need  for  EPA  overfiling  in  State 
enforcement  cases  and/or  action  under 
Section  309. 

In  reqionse  to  comment  we  have 
retained  the  requirement  that  the  burden 
of  proof  iat  State  enforcement  cases 
shall  be  no  greater  than  the  burden  of 
proof  required  of  EPA. 

One  commentor  suggested  that  any 
intervention  in  a  State  enforcement 
action  must  indude  some  showing  of 
justification.  This  regidation  adopts  the 
proposal  which  allows  intervention 
"*  *  *  by  any  dtizen  having  an  interest 
which  is  or  may  be  adversely  affected." 
We  feel  this  adequately  answers  the 
suggestion. 

One  commentor  requested  that  EPA 
prescribe  procedures  for  any  affected 
person  to  initiate  legal  action  in  State  or 
Federal  court  against  the  Director,  the 
permittee,  or  anyone  operating  in 
nmcompliance  with  a  State  program. 
This  woidd  be  comparaMe  to  the  dtizen 
suit  provision  in  Section  505  of  the  Act. 
Whde  sudi  a  provision  might  strengthen 
a  State  program,  there  is  no  such 
statutory  requirement  for  an  approvable 
program.  However,  we  do  antidpate 
that  many  States  will  have  some  form  of 
citizen  suit  provisions. 

Subpart  F— Oversight  Policy 

Many  Federal  environmental 
programs  were  designed  by  Congress  to 
be  administered  at  the  State  level 
wherever  possible.  EPA's  pohcy  has 
been  to  transfer  the  administration  of 
national  programs  to  State  governments 
to  the  fullest  extent  possible,  consistent 
with  statutory  intent  and  good 
management  practice.  The  clear  intent 
of  this  design  is  to  use  the  strengths  of 
Federal  and  State  governments  in  a 
partnership  to  proted  public  health  and 
the  nation's  air,  water,  and  land.  State 
governments  are  expected  to  assume 
primary  responsibility,  while  EPA  is  to 
provide  consistent  environmental 
leadership  at  the  national  level,  develop 
general  program  fi-ameworks,  estabUsh 
standards  as  required  by  the  legislation, 
assist  States  in  preparing  to  assume 
responsibUity  for  program  operation, 
provide  technical  support  to  States  in 
maintaining  high  quality  programs,  and 
ensure  national  compliance  with 
environmental  quahty  standards. 
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The  relationship  between  EPA  and  the 
States  under  assumption  of  the  Section 
404  Program  is  intended  to  be  a 
partnership.  Both  EPA  and  the  States 
have  continuing  roles  and 
responsibilities  under  assiuned  State  404 
programs.  EPA  remains  responsible  to 
the  President,  the  Congress  and  the 
public  for  progress  toward  meeting 
national  environmental  goals  and  for 
ensuring  that  the  Clean  Water  Act  is 
adequately  enforced.  Thus,  EPA's  poHcy 
to  transfer  management  responsibilities 
for  environmental  programs  to  State, 
governments  carriers  with  it  a  J 

corresponding  EPA  responsibility  to' 
assure  the  objeclives  of  the  Federal  law 
are  achieved. 

Evaluation  of  approved  State  404 
programs  will  generally  focus  on  overall 
program  performance  and  identifying 
patterns  of  problems.  However,  there 
will  be  some  cases  where  EPA  (and 
other  Federal  agency)  participation  in  an 
individual  State  permit  decision  will  be 
appropriate.  Section  404(j)  speciHcally 
provides  for  Federal  comment  on 
individual  permit  applications. 

However,  based  on  our  general  policy 
and  our  specific  experience  with 
Michigan's  Section  404  program,  the 
provision  for  waiver  of  Federal  review 
(§  404(k])  will  be  exercised  to  focus 
permit-speciflc  oversight  primarily  on 
proposed  discharges  with  potentially 
serious  adverse  environmental  impacts. 
Review  of  Michigan's  assumed  program 
clearly  illustrates  that  Federal  review 
was  waived  in  the  vast  majority  of 
cases.  In  1985,  approximately  1%  of  the 
permit  appHcations  received  Federal 
review;  in  1986,  approximately  1.5%. 

We  expect  to  issue  guidance  on 
Federal  oversight  of  approved  State 
programs  under  these  regulations.  This 
will  include  guidance  on  identifying  and 
describing  categories  of  activities 
eligible  and  appropriate  for  waiver  of 
Federal  review,  emphasizing  reasonable 
waiver  initially,  followed  by  increasing 
waiver  over  time  based  on  experience 
with  the  State  404  Program.  Thus,  as 
experience  demonstrates  that  a  State  is 
effectively  administering  its  approved 
program,  so  as  to  comply  with  all 
national  requirements,  it  is  expected 
that  additional  waivers  will  be 
developed,  replacing  m(H«  individual 
permit  review  with  periodic 
programmatic  review.  This  periodic 
review  will  usually  be  conducted  on  an 
aiuiual  basis,  but  may  be  more  frequent, 
as  necessary  or  appropriate.  EPA 
intends  that  other  Federal  agencies  with 
responsibility  under  Section  404  will 
have  an  opportunity  to  participate  in 
State  program  review  activities  and  in 


the  determination  of  what  changes  to 
such  review  would  be  appropriate. 

Section  233.50:  Several  commentors 
expressed  concern  that  too  much  time  is 
allowed  for  Federal  review  of  State 
permit  applications.  The  final 
regulations  retain  the  proposed  time 
frames  because  they  are  based  on 
Section  404(j)  of  the  Act.  However,  the 
regulations  do  allow  foe  the  times  to  be 
shortened  by  mutual  agreement  of  the 
Federal  agencies  and  the  State. 

Several  commentors  questioned  why 
EPA  receives  the  public  notice  from  the 
State  and  distributes  the  notice  to  the 
Federal  agencies.  The  Act  establishes 
EPA  as  the  Federal  focus  of  contact  with 
the  State.  However,  if  the  State,  with  the 
goal  of  streamlining,  wants  to  provide 
copies  of  the  pubUc  notice  directly  to  all 
the  Federal  agencies,  this  can  be 
accommodated  within  the  Memorandum 
of  Agreement  with  the  Regional 
Administrator  (§  233.13).  In  either  case, 
the  comments  from  the  Federal  review 
agencies  will  be  forwarded  to  EPA  to 
consolidate  the  Federal  comment  to  the 
State. 

In  addition  to  the  public  notice  and 
draft  general  permit,  the  Regional 
Administrator  shall  forward  to  the 
Corps,  FWS,  and  NMFS  any  other 
information  pertinent  to  making  an 
informed  comment  that  the  States 
makes  available  to  him. 

This  regulation  eliminates  the 
requirement  that  States  prepare  draft 
individual  permits.  Draft  general  permits 
must  be  prepared  (§  404(j)  refers  to  a 
copy  of  each  proposed  general  permit) 
but  there  is  no  comparable  statutory 
requirement  for  draft  individual  permits. 
Moreover,  draft  permits  are  not 
prepared  as  part  of  the  current  Federal 
program.  Public  review  of  individual 
permit  applications  is  currently  based 
on  the  public  notice;  public  review 
subsequent  to  State  assumption  will 
also  be  based  on  public  notice. 
Therefore,  there  will  be  no  substantial 
change  from  existing  procedures. 

One  conunentor  questioned  why  the 
public  notice  was  circulated  to  EPA  for 
Federal  review  instead  of  the  permit 
application  (§  404(j)).  The  public  notice 
usually  contains  all  the  pertinent 
information  in  the  permit  application 
(S  233.32(d)).  Under  the  Corps 
administered  program,  public  and 
Federal  review  is  normally  based  on  the 
public  notice;  therefore,  there  will  be  no 
significant  change  from  current  practice. 
In  addition,  under  either  the  Federal  and 
State  programs.  EPA  can  request  a  copy 
of  a  particular  application  if  it  has  a 
need  for  it. 

In  response  to  comment,  we  have 
reinstated  the  provision  that  if  the 


Regional  Administrator  notified  the 
Director  within  30  days  of  receipt  of  the 
public  notice  that  there  is  no  comment, 
he  may  reserve  the  right  to  object  within 
90  days  of  receipt  of  the  notice  based  on 
new  information  brought  out  by  the 
pubhc  during  the  comment  period  or  at  a 
hearing. 

Contrary  to  several  comments 
received,  the  regulation  already 
provides  that  the  State  shall  provide  a 
copy  of  every  issued  permit  to  the 
Regional  Administrator  (§  233.50(a)(4)). 
These  issued  permits  will  be  reviewed 
for  compliance  with  the  requirements  for 
an  approvable  program,  as  part  of  EPA's 
overall  oversight. 

One  commentor  suggested  that  our 
provision  for  the  Regional  Administrator 
to  consolidate  comments  for  the  Federal 
agencies  conflicted  with  Section 
404(h)(1)(H).  However.  Section  404(j) 
specifically  assigns  this  coordination/ 
consolidation  role  to  EPA's  Regional 
Administrator.  This  section  clearly 
establishes  EPA's  Regional 
Administrator  as  the  Federal  focus  for 
approved  State  programs.  After  "full 
consideration"  of  the  comments  of  the 
Federal  review  agencies,  EPA  will 
prepare  and  transmit  the  Federal 
comment  on  a  permit  application  to  the 
State.  If  appropriate  and/or  useful,  EPA 
may  transmit  copies  of  the  other  Federal 
agencies'  comment  to  the  State  as  part 
of  the  official  Federal  conmient.  Those 
agencies  are.  of  course,  also  free  to 
fuimish  information  copies  of  their 
comments  to  the  State  at  the  same  time 
they  submit  them  to  EPA. 

Section  233.51:  This  section  received 
many  comments,  which  range  from  the 
view  that  Federal  review  has  been 
waived  far  too  much  to  one  that  Federal 
review  has  not  been  waived  for  enough 
categories  of  discharge.  Other  than  the 
few  categories  never  eligible  for  waiver, 
waivers  will  be  developed  on  a  State- 
by-State  basis.  Each  State  has  unique 
resources  that  must  be  considered  in 
developing  categories  or  discharge 
eligible  for  waiver.  These  categories  will 
be  developed  in  consultation  with  the 
Federal  review  agencies  and  will  be 
open  to  public  comment.  We  anticipate 
that  use  of  this  waiver  mechanism  will 
reduce  unnecessary  paperwork  and 
direct  the  Federal  presence  to  where  it  is 
most  needed  and  appropriate. 

The  proposed  rule  specified  that 
general  permits  are  not  eligible  for 
waiver  of  Federal  review.  The  proposal 
intended  that  draft  general  permits  are 
not  eligible  for  waiver  of  review.  This 
has  been  clarified  in  the  final  rule. 

In  response  to  comment,  we  have 
reinstated  the  provision  that  discharges 
into  National  and  historical  monuments 


are  not  eligible  for  waiver  of  Federal 
review,  in  light  of  the  special  Federal 
interest  in  them. 

We  anticipate  that  existing  Covpe 
nationwide  pennits  wiD  be  ined  as  a 
basis  for  developmg  categories  to 
discharge  eligible  for  waiver  of  Federal 
review.  Previous' Federal  agencies' 
comments  (or  no  comment)  can  also  be 
used  in  determining  activities  digiUe  for 
waiver  of  Federal  review.  Where  EPA 
has  used  the  advanced  identificatim 
procedure  with  the  Corps  or  die  State 
under  40  CFR  230.8a  or  on  its  own 
initiative  under  Section  4(M(c)  (40  CFR 
Part  231),  the  results  of  that  process  will 
be  used  to  determine  those  areas  and 
categories  of  discharge  that  should  be, 
and/or  those  that  should  not  be, 
considered  for  waiver  of  Federal  review. 

Categories  of  activities  digiUe  for 
waiver  of  Federal  review  in  a  particular 
State  will  be  developed  after 
consultation  with  the  Corps,  FWS.  and 
NMFS.  These  categories  will  be 
described  in  the  State's  submissitMi  for 
program  approval  and  therefore  will  be 
subject  to  public  comment.  Activities  for 
which  Federal  review  is  waived  are  also 
subject  to  annual  review.  If,  at  any  time, 
any  of  these  categories  of  activities  are 
deemed  inappropriate  for  continued 
waiver,  they  can  (and  will]  be 
withdrawn  from  the  waiver  provision 
and  become  subject  to  individual 
review. 

Section  233.52:  In  response  to 
comments,  we  have  added  a 
requirement  that  the  State's  draft  annual 
report  to  be  made  available  for  public 
inspection. 

The  annual  report  is  a  mandatory,  not 
a  discretionary,  requirement  for  an 
approved  program.  In  respcmse  to 
comment,  we  have  added  to  the 
information  that  shall  be  included  in  the 
annual  report  the  number  of  suspected 
unauthorized  activities  reported  to  the 
State  and  the  nature  of  the  State's  action 
on  these  reported  activities;  added  that 
the  State  shall  report  the  nimiber  of 
violations  identified  as  well  as  the 
number  and  nature  of  enforcement 
actions  taken;  and  the  number  of  permit 
applications  received  but  not  yet 
processed. 

Contrary  to  comment  on  the  annual 
reporting  requirements,  the  regulation 
does  require  the  Director  to  respond,  in 
the  final  report,  to  the  Regional 
Administrator's  comments  and 
questions  about  the  draft  report. 

Section  233.53:  One  commentor 
suggested  that  program  withdrawal 
should  be  initiated  only  where  a  State's 
program,  on  the  whole,  has  repeatedly 
failed  to  comply  with  the  requirements 
for  an  «q>provabie  program.  This 
Gommnitor  sugge^ed  that  continued 


prtMems  with  any  one  of  die  criteria 
specified  in  §  233.53(b)  (2)  and  (3)  is  not 
sufficient  grounds  for  program 
withtbBwal.  We  cannot  concur  with  this 
suggestion.  While  we  do  agree  that 
program  withdrawal  wiU  not  be  taken 
li^tly  and  that  program  approval  vrill 
not  be  withdrawn  for  minor  reasons,  - 
continued  non-performance  of  any  of  the 
criteria  qiecified  can  be  ^vunds  for       • 
initiating  program  withdrawal.  Each  of 
the  criteria  Ksted  is  a  vital  part  of  an 
approved  program  and  continoed  non- 
performance of  any  of  these  would 
result  in  a  pro-am  that  no  longer  fulfills 
the  requirements  for  an  approved 
program. 

These  regulations  provide  that  the 
Administrator  shall  respond  in  writing 
to  any  petition  to  commence  withdrawal 
proceedings.  One  commentor  suggested 
that  this  exceeded  the  public 
involvement  requirements.  We  believe 
that  such  written  response  is 
nonetheless  good  policy  and  publish  the 
rule  as  proposed. 

ExacntiTe  Order  12291 

Since  these  rules  are  revisions  which 
provide  regulatory  relief  by.  for  the  most 
part,  increasing  flexibility  in  State 
program  design  and  administration,  we 
have  determined  that  they  are  not  a 
major  rule  requiring  a  Regulatory  Impact 
Analysis  under  Executive  Order  12291. 
This  rule  has  been  reviewed  by  the 
Office  of  Management  aiKi  Budget  in 
accordance  with  the  requirements  of 
Executive  Order  12291. 

Regulatory  Flexibility  Act 

This  final  rule  was  reviewed  imder 
the  Regulatory  Flexibility  Act  of  198a 
Pub.  L  96-354.  which  requires 
preparation  of  a  regulatory  flexibility 
analysis  for  any  rule  which  is  likely  to 
have  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Since  this  revision  to  40  CFR  Part  233 
will  reduce  paperworiu  rqmrting 
requirements  and  application 
information  requirements,  this  final  rule 
will  be  beneficial  to  saiall  entities.  Thus, 
no  Regulatory  Flexibility  Analysis  is 
needed. 

Paperwork  Reduction  Act 

The  Office  of  Management  and  Budget 
(OMB)  has  approved  the  information 
collection  requirements  contained  in  this 
final  rule  under  the  provisions  of  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.  and  has  assigned  OMB 
control  numbers: 

2090-011. 

2090-012. 

209(Mn3. 

2090-015. 


List  of  Subject*  in  «  CFR  Parts  232  and 
233 

Administrative  practice  and 
procedure,  Reporting  and  recordkeeping 
requirements.  Confidential  business 
information.  Water  pollution  control, 
Indian  lands.  Intergovernmental 
relations.  Water  supply,  Waterways, 
Navigation.  Penalties,  Wetlands. 

Dated:  May  27, 1986. 


Administrator,  EnvaxHuaeatoi  Protectkm 
Agency. 

For  the  reasons  set  out  in  the 
preamble,  40  CFR  Part  232  is  amended 
as  set  forth  below. 

1.  Part  232  is  added  to  read  as  follows: 

PART  232-404  PROGRAy 
DEFMinONS;  EXEMPT  ACTIVlTiES 
NOT  REQUIRMG  404  PERMITS 

Sec. 

232.1  Ptupose  and  scope  of  this  part. 

232.2  Oefinitions. 

232.3  Activitiea  not  reqniring  pennits. 

Authority:  33  U.S.C.  1344. 


§232.1    Pufpossandaeopeofllrisi 

Part  232  contains  definitions 
applicable  to  the  Section  404  program 
for  discharges  of  dredged  or  fill  material. 
These  definitions  apply  to  both  the 
Federally  operated  program  and  State 
administered  programs  after  program 
approval.  This  part  also  describe  those 
activities  which  are  exempted  from 
regulation.  Regulations  prescribing  the 
substantive  environmental  criteria  for 
issuance  of  Section  404  permits  appear 
at  40  CFR  Part  230.  Regulations 
establishing  procedures  to  be  followed 
by  die  EPA  in  denying  or  restricting  a 
disposal  site  appear  at  40  CFR  Part  231. 
Regulations  containing  the  procedures 
and  policies  used  by  the  Corps  in 
administering  the  404  program  appear  at 
33  CFR  Parts  320-330.  Regulations 
specifying  the  procedures  EPA  will 
follow,  and  the  criteria  EPA  will  apply 
in  approving,  monitoring,  and 
withdrawing  approval  of  Section  404 
State  programs  appear  at  40  CFR  Part 
233. 


§232^ 

(a)  Administrator  means  the 
Administrator  of  the  Environmental 
Protection  Agency  or  an  authorized 
representative. 

(b)  Application  means  a  form  for 
applying  for  a  permit  to  discharge 
dredged  or  fill  material  into  waters  of 
the  United  States. 

(c)  Approved  program  means  a  State 
program  which  has  been  approved  by 
the  Regional  Administrator  under  Part 
233  of  this  chapter  or  which  is  deemed 
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approved  under  Section  404(h)(3),  33, 
U.S.C.  1344(h)(3).  I 

(d)  Best  management  practices 
(BMPs)  means  schedules  of  activities, 
prohibitions  of  practices,  maintenance 
procedures,  and  other  management 
practices  to  prevent  or  reduce  the 
pollution  of  waters  of  the  United  States 
from  discharges  of  dredged  or  fill 
material.  BMPs  include  methods, 
measures,  practices,  or  design  and 
performance  standards  whidi  facilitate 
compliance  with  the  Section  404(b)(1) 
Guidelines  (40  CFR  Part  230),  effluent 
hmitations  or  prohibitions  under  Section 
307(a},  and  applicable  water  quality 
standards. 

(e)  Discharge  of  dredged  material 
means  any  addition  of  dredged  material 
into  waters  of  the  United  States.  The 
term  includes,  without  limitation,  the 
addition  of  dredged  material  to  a 
specified  discharge  site  located  in 
waters  of  the  United  States  and  the 
runoff  or  overflow  horn  a  contained 
land  or  water  disposal  site.  Discharges 
of  pollutants  into  waters  of  the  United 
States  resultiiig  from  the  onshore 
subsequent  processing  of  dredged 
material  that  is  extracted  for  any 
commercial  use  (other  than  fill)  are  not 
included  within  this  term  and  are 
subject  to  Section  402  of  the  Act  even 
though  the  extraction  and  deposit  of 
such  material  may  require  a  permit  from 
the  Corps  or  the  State  Section  404 
program.  The  term  does  not  include  de 
minimus,  incidental  soil  movement 
occurring  during  normal  dredging 
operations. 

(f)  Discharge  of  fill  material  means 
the  addition  of  fill  material  into  waters 
of  the  United  States.  The  term  generally 
includes,  without  limitation,  the 
following  activities:  Placement  of  fill 
that  is  necessary  to  the  construction  of 
any  structure;  the  building  of  any 
structxire  or  impoundment  requiring 
rock,  sand,  dirt  or  other  materials  for  its 
construction;  site-development  fills  for 
recreational,  industrial,  commercial, 
residential,  and  other  uses,  causeways 
or  road  fills:  dams  and  dikes;  artificial 
islands;  property  protection  and/or 
reclamation  devices  such  as  riprap, 
groins,  seawalls,  breakwaters,  and 
revetments;  beach  nourishment;  levees; 
fill  for  structures  such  as  sewage 
treatment  facilities,  intake  and  outfall 
pipes  associated  with  power  plants  and 
subaqueous  utility  lines:  and  artificial 
reefs. 

(g)  Dredged  material  means  material 
that  is  excavated  or  dredged  from 
waters  of  the  United  States. 

(h)  Effluent  means  dredged  material 
or  fill  material,  including  return  flow 
from  confined  sites. 


(i)  Fill  material  means  any  "pollutant" 
which  replaces  portions  of  the  "waters 
of  the  United  States"  with  dry  land  or 
which  changes  the  bottom  elevation  of  a 
water  body  for  any  purpose. 

(j)  General  permit  means  a  permit 
authorizing  a  category  of  discharges  of 
dredged  or  fill  material  under  the  Act. 
General  permits  are  permits  for 
•categories  of  discharge  which  are 
similar  in  nature,  will  cause  only 
minimal  adverse  environmental  effects 
when  performed  separately,  and  will 
have  only  minimal  cumulative  adverse 
effect  on  the  environment. 

(k)  Owner  or  operator  means  the 
owner  or  operator  of  any  activity 
subject  to  regulation  under  the  404 
program. 

(1)  Permit  means  a  written 
authorization  issued  by  an  approved 
State  to  implement  the  requirements  of 
Part  233,  or  by  the  Corps  under  33  CFR 
Parts  320-330.  When  used  in  these 
regulations,  "permit"  includes  "general 
permit"  as  well  as  individual  permit. 

(m)  Person  means  an  individual, 
association,  partnership,  corporation, 
municipality.  State  or  Federal  agency,  or 
an  agent  or  employee  thereof. 

(n)  Regional  Administrator  means  the 
Regional  Administrator  of  the 
appropriate  Regional  Office  of  the 
Environmental  Protection  Agency  or  the 
authorized  representative  of  the 
Regional  Administrator. 

(0)  Secretary  means  the  Secretary  of 
the  Army  acting  through  the  Chief  of 
Engineers. 

(p)  State  regulated  waters  means 
those  waters  of  the  United  States  in 
which  the  Corps  suspends  the  issuance 
of  Section  404  permits  upon  approval  of 
a  State's  Section  404  permit  program  by 
the  Administrator  under  Section  404(h). 
The  program  cannot  be  transferred  for 
those  waters  which  are  presently  used, 
or  are  susceptible  to  use  in  their  natural 
condition  or  by  reasonable  improvement 
as  a  means  to  transport  interstate  or 
foreign  commerce  shoreward  to  their 
ordinary  high  water  mark,  including  all 
waters  which  are  subject  to  the  ebb  and 
flow  of  the  tide  shoreward  to  the  high 
tide  line,  including  wetlands  adjacent 
thereto.  All  other  waters  of  the  United 
States  in  a  State  with  an  approved 
program  shall  be  under  jurisdiction  of 
the  State  program,  and  shall  be 
identified  in  the  program  description  as 
required  by  Part  233. 

(q)  Waters  of  the  United  States 
means: 

(1)  All  waters  which  are  currently 
used,  were  used  in  the  past,  or  may  be 
susceptible  to  us  in  interstate  or  foreign 
commerce,  including  all  waters  which 
are  subject  to  the  ebb  and  flow  of  the 
tide. 


(2)  All  interstate  waters  including 
interstate  wetlands. 

(3)  All  other  waters,  such  as  intrastate 
lakes,  rivers,  streams  (including 
intermittent  streams),  mudflats, 
sandflats,  wetlands,  sloughs,  prairie 
potholes,  wet  meadows,  playa  lakes,  or 
natural  ponds,  the  use, 'degradation,  or 
destruction  of  which  would  or  could 
affect  interstate  or  foreign  commerce 
including  any  such  waters: 

(i)  Which  are  or  could  be  used  by 
interstate  or  foreign  travelers  for 
recreational  or  other  purposes;  or 

(ii)  From  which  fish  or  shellfish  are  or 
could  be  taken  and  sold  in  interstate  or 
foreign  commerce;  or 

(iii)  Which  are  used  or  could  be  used 
for  industrial  purposes  by  industries  in 
interstate  commerce. 

(4)  All  impoundments  of  waters 
otherwise  defined  as  waters  of  the 
United  States  under  this  definition; 

(5)  Tributaries  of  waters  identified  in 
paragraphs  (g)(l)-(4)  of  this  section; 

(6)  The  territorial  sea;  and 

(7)  Wetlands  adjacent  to  waters 
(other  than  waters  that  are  themselves 
wetlands)  identified  in  paragraphs 
(q)(l)-(6)  of  this  section. 

Waste  treatment  systems,  including 
treatment  ponds  or  lagoons  designed  to 
meet  the  requirements  of  the  Act  (other 
than  cooling  ponds  as  defined  in  40  CFR 
123.11(m]  which  also  meet  the  criteria  of 
this  definition)  are  not  waters  of  the 
United  States. 

(r)  Wetlands  means  those  areas  that 
are  inimdated  or  saturated  by  surface  or 
ground  water  at  a  frequency  and 
duration  sufficient  to  support,  and  that 
under  normal  circumstances  do  support, 
a  prevalence  of  vegetation  typically 
adapted  for  life  in  saturated  soil 
conditions.  Wetlands  generally  include 
swamps,  marshes,  bogs,  and  similar 
areas. 

$232.3    ActivitiM  not  requiring  permits. 

Except  as  specified  in  paragraphs  (a) 
and  (b)  of  this  section,  any  discharge  of 
dredged  or  fill  material  that  may  result 
from  any  of  the  activities  described  in 
paragraph  (c)  of  this  section  is  not 
prohibited  by  or  otherwise  subject  to 
regulation  under  this  Part. 

(a)  If  any  discharge  of  dredged  or  fill 
material  resulting  from  the  activities 
listed  in  paragraph  (c)  of  this  section 
contains  any  toxic  polutant  listed  under 
Section  307  of  the  Act  such  discharge 
shall  be  subject  to  any  applicable  toxic 
effluent  standard  or  prohibition,  and 
shall  require  a  Section  404  permit. 

(b)  Any  discharge  of  dredged  or  fill 
material  into  waters  of  the  United  States 
incidental  to  any  of  the  activities 
identified  in  paragraph  (c)  of  this  section 


must  have  a  permit  if  it  is  part  of  an 
activity  whose  purpose  is  to  convert  an 
area  of  the  waters  of  the  United  States 
into  a  use  to  which  it  was  not  previously 
subject  where  the  flow  or  circulation  of 
waters  of  the  United  States  may  be 
impaired  or  the  reach  of  such  waters 
reduced.  Where  the  proposed  discharge 
will  result  in  significant  discemable 
alterations  to  flow  or  circulation,  the 
presumption  is  that  flow  or  circulation 
may  be  impaired  by  such  alteration. 

[Note. — For  example,  a  permit  will  be 
required  for  the  conversion  of  a  cypress 
swamp  to  some  other  use  or  the  conversion  of 
a  wetland  from  silvicultural  to  agricultural 
use  when  there  is  a  discharge  of  dredged  or 
fill  material  into  waters  of  the  United  States 
in  conjunction  with  constuction  of  dikes, 
drainage  ditches  or  other  works  or  structures 
used  to  effect  such  conversion.  A  conversion 
of  Section  404  wetland  to  a  non-wetland  is  a 
change  in  use  of  an  area  of  waters  of  the  U.S. 
A  discharge  which  elevates  the  twttom  of 
waters  of  the  United  States  %vithout 
converting  it  to  dry  land  does  not  thereby 
reduce  the  reach  ot,  but  may  alter  the  flow  or 
circulation  of,  waters  of  the  United  States.] 

(c)  The  following  activities  are  exempt 
bom  Section  404  permit  requirements, 
except  as  specified  in  paragraphs  (a) 
and  (b)  of  this  section: 

(l)(i)  Normal  farming,  silviculture  and 
ranching  activities  such  as  plowing, 
seeding,  cultivating,  minor  drainage,  and 
harvesting  for  the  production  of  food, 
fiber,  and  forest  products,  or  upland  soil 
and  water  conservation  practices,  as 
defined  in  paragraph  (d)  of  this  section. 

(ii)(A)  To  fall  under  this  exemption, 
the  activities  specified  in  paragraph 
(c)(1)  of  this  section  must  be  part  of  an 
established  (i.e.,  ongong)  farming, 
silvicultive,  or  ranching  operation,  and 
must  be  in  accordance  with  definitions 
in  paragraph  (d)  of  this  section. 
Activities  on  areas  lying  fallow  as  part 
of  a  conventional  rotational  cycle  are 
part  of  an  established  operation. 

(B)  Activities  which  bring  an  area  into 
farming,  silviculttue  or  ranching  use  are 
not  part  of  an  established  operation.  An 
operation  ceases  to  be  established  when 
the  area  in  which  it  was  conducted  has 
been  converted  to  another  use  or  has 
lain  idle  so  long  that  modifications  to 
the  hydrological  regime  are  necessary  to 
resume  operation.  If  an  activity  takes 
place  outside  the  waters  of  the  United 
States,  or  if  it  does*not  involve  a 
discharge,  it  does  not  need  a  Section  404 
permit  whether  or  not  it  was  part  of  an 
established  farming,  silviculture  or 
ranching  operation. 

(2)  Maintenance,  including  emergency 
reconstruction  of  recently  damaged 
parts,  of  currently  serviceable  structures 
such  as  dikes,  dams,  levees,  groins, 
riprap  breakwaters,  causeways,  bridge 


abutments  or  approaches,  and 
transportation  structures.  Maintenance 
does  not  include  any  modification  that 
changes  the  character,  scope,  or  size  of 
the  original  fill  design.  Emergency 
reconstruction  must  occur  within  a 
reasonable  period  of  time  after  damage 
occurs  in  order  to  qualify  for  this 
exemption. 

(3)  Construction  or  maintenance  of 
farm  or  stock  ponds  or  irrigation  ditches 
or  the  maintenance  (but  not 
construction)  of  drainage  ditches. 
Discharge  associated  with  siphons, 
pumps,  headgates.  wingwalls.  wiers, 
diversion  structures,>and  such  other 
facilities  as  are  appurtenant  and 
fimctionally  related  to  irrigation  ditches 
are  included  in  this  exemption. 

(4)  Construction  of  temporary 
sedimentation  basins  on  a  construction 
site  which  does  not  include  placement  of 
fill  material  into  waters  of  the  United 
States.  The  term  "construction  site" 
refers  to  any  site  involving  the  erection 
of  buildings,  roads,  and  other  discrete 
structures  and  the  installation  of  support 
facilities  necessary  for  construction  and 
utilization  of  such  structures.  The  term 
also  includes  any  other  land  areas 
which  involve  land-disturbing 
excavation  activities,  including 
quarrying  or  other  mining  activities, 
where  an  increase  in  the  runoff  of 
sediment  is  controlled  through  the  use  of 
temporary  sedimentation  basins. 

(5)  Any  activity  with  respect  to  which 
a  State  has  an  approved  program  under 
Section  208(b)(4)  of  the  Act  which  meets 
the  requirements  of  Section  206(b)(4)(B) 
and  (C). 

(6)  Construction  or  maintenance  of 
farm  roads,  forest  roads,  or  temporary 
roads  for  moving  mining  equipment 
where  such  roads  are  constructed  and 
maintained  in  accordance  with  best 
management  practices  (BMPs)  to  assure 
that  flow  and  circulation  patterns  and 
chemical  and  biological  characteristics 
.of  waters  of  the  United  States  are  not 
impaired,  that  the  reach  of  the  waters  of 
the  United  States  is  not  reduced,  and 
that  any  adverse  effect  on  the  aquatic 
environment  will  be  otherwise 
minimized.  The  BMPs  which  must  be 
applied  to  satisfy  this  provision  include 
the  following  baseline  provisions: 

(i)  Permanent  roads  (for  farming  or 
forestry  activities),  temporary  access 
roads  (for  mining,  forestry,  or  farm 
purposes)  and  skid  trails  (for  logging)  in 
waters  of  the  United  States  shall  be  held 
to  the  minimum  feasible  number,  width, 
and  total  length  consistent  with  the 
purpose  of  specific  farming,  silvicultural 
or  mining  operations,  and  local 
topographic  and  climatic  conditions; 

(ii)  All  roads,  temporary  or 
permanent  shall  be  located  sufficiently 


far  from  streams  or  other  water  bodies 
(except  for  portions  of  such  roads  which 
must  cross  water  bodies)  to  minimize 
discharges  of  dredged  or  fill  material 
into  waters  of  the  United  States: 

(iii)  The  road  fill  shall  be  bridged, 
culverted,  or  otherwise  designed  to 
prevent  the  restriction  of  expected  flood 
flows; 

(iv)  The  fill  shall  be  properly 
stabilized  and  maintained  to  prevent 
erosion  during  and  following 
construction; 

(v)  Discharges  of  dredged  or  fill 
material  into  waters  of  the  United  States 
to  construct  a  road  fill  shall  be  made  in 
a  manner  that  minimizes  the 
encroachment  of  trucks,  tractors, 
bulldozers,  or  other  heavy  equipment 
within  the  waters  of  the  United  States 
(including  adjacent  wetlands)  that  lie 
outside  the  lateral  boundaries  of  the  fill 
itself; 

(vi)  In  designing,  constructing,  and 
maintaining  roads,  vegetative 
disturbance  in  the  waters  of  the  United 
States  shall  be  kept  to  a  minimum; 

(vii)  The  design,  construction  and 
maintenance  of  the  road  crossing  shall 
not  disrupt  the  migration  or  other 
movement  of  those  species  of  aquatic 
life  inhabiting  the  water  body; 

(viii)  Borrow  material  shall  be  taken 
from  upland  sources  whenever  feasible; 

(ix)  The  discharge  shall  not  take,  or 
jeopardize  the  continued  existence  of,  a 
threatened  or  endangered  species  as 
defined  under  the  Endangered  Species 
Act  or  adversely  modify  or  destroy  the 
critical  habitat  of  such  species; 

(x)  Discharges  into  breeding  and 
nesting  areas  for  migratory  waterfowl, 
spawning  areas,  and  wetlands  shall  be 
avoided  if  practical  alternatives  exist 

(xi)  The  discharge  shall  not  be  located 
in  the  proximify  of  a  public  water  supply 
intake; 

(xii)  The  discharge  shall  not  occur  in 
areas  of  concentrated  shellfish 
production; 

(xiii)  The  discharge  shall  not  occur  in 
a  component  of  the  National  Wild  and 
Scenic  River  System; 

(xiv)  The  discharge  of  material  shall 
consist  of  suitable  material  bee  bom 
toxic  pollutants  in  toxic  amounts;  and 

(xv)  All  temporary  fills  shall  be 
removed  in  their  entirety  and  the  area 
restored  to  its  original  elevation. 

(d)  For  purpose  of  paragraph  (c)(1)  of 
this  section,  cultivating,  harvesting, 
minor  drainage,  plowing,  and  seeding 
are  defined  as  follows: 

(1)  Cultivating  means  physical 
methods  of  soil  treatment  employed 
within  established  farming,  ranching 
and  silviculture  lands  on  farm,  ranch,  or 
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forest  crops  to  ak)  and  improve  tbnr 
growth,  quality,  or  yield.  j 

(2)  Harvesting  means  physical 
measures  employed  ditfMCtly  upon  fann, 
forest,  or  ranch  crops  within  established 
agricultural  and  silvicultural  lands  to 
bring  about  their  removal  from  fann. 
forest,  or  ranch  land,  but  does  not 
include  the  construction  of  farm,  forest, 
or  ranch  roads. 

(3)(i)  Minor  drainage  means: 

(A)  The  discharge  of  dredged  or  fill 
material  incidental  to  connecting  upland 
drainage  facilities  to  waters  of  the 
United  States,  adequate  to  effect  the 
removal  of  excess  soil  moisture  ftom 
upland  croplands.  Constmction  and 
maintenance  of  upland  (dryland) 
facilities,  such  as  ditching  and  tiling, 
incidental  to  the  planting,  cultivating, 
protecting,  or  harvesting  of  crops, 
involve  no  discharge  of  dredged  or  fill 
material  into  waters  of  the  United 
States,  and  as  such  never  require  a    | 
Section  4(M  permit; 

(B)  The  discharge  of  dredged  or  fill 
material  for  the  purpose  of  installing 
ditching  or  other  water  contrtri  facilities 
incidental  to  planting,  cultivating 
protecting,  or  harvesting  ol  rice. 
cranberries  or  other  wetland  crop 
species,  where  these  activities  and  the 
discharge  occur  in  waters  of  the  United 
States  whicfa  are  in  established  use  for 
such  agricultural  and  silvicultural 
wetland  crop  production; 

(C}  The  discharge  td  dredged  or  fill 
material  for  the  purpose  of  manipulating 
the  water  levels  of,  or  regulating  the 
flow  or  distribution  of  water  within, 
existing  impoundments  whicfa  have  been 
constructed  in  accordance  %vith 
applicable  requirements  at  the  Act.  and 
which  are  in  established  use  for  the 
production  or  rice,  cranberries,  or  other 
wetland  crop  species.  1 

[Nola< — ^The  fwovisioos  of  paragrapiis    ' 
(d)(3Ki)  (B)  and  (C)  of  this  section  apply  to 
areas  that  are  in  established  use  exclusively 
for  wetland  crop  production  as  well  as  areas 
in  established  use  for  conventional  wetland/ 
non-wetland  crop  rotation  (e.g.,  the  rotations 
of  rice  and  soybeans)  where  such  rotation 
results  in  the  cyclical  or  intnmittent 
temporary  de watering  of  tucfa  areas.J 

(D)  The  disdl^e  of  dredged  or  fiU 
material  ineid^t^  to  the  emergency 
removal  of  sandbars,  gravel  ban,  or 
other  similar  blockages  which  are 
formed  during  flood  flows  or  other 
events,  where  such  blockages  doee  of 
constrict  previously  existing  | 

drainageways  and,  if  not  promptly 
removed,  would  result  in  damage  to  or 
loss  of  existing  crops  or  would  impair  or 
prevent  the  plowing,  seeding,  harvesting 
or  cultivatirg  of  crops  on  land  in 
established  use  for  crop  production. 
Such  renuival  does  not  include  enlarging 


or  extending  the  dimensions  of,  of 
chanpng  the  bottom  elevations  oL  the 
affected  drainageway  as  it  existed  prior 
to  the  foimation  of  the  blockade. 
Removal  must  be  acconqiltehed  within 
one  year  after  such  hlockf^es  are 
discovered  in  order  to  be  el^ble  for 
exemption. 

(ii)  Minor  drainage  in  waters  ol  the 
United  States  is  limited  to  drakiage 
within  areas  that  are  part  of  an 
established  farming  or  silviculture 
operation.  It  does  not  include  drainage 
associated  with  the  ininediate  or 
gradual  converaioa  of  a  wetland  to  a 
non-wetland  (e.g..  wetland  specie*  to 
upland  species  not  typtcaUy  adequate  to 
life  in  saturated  soil  conditions),  or 
conversion  from  one  wetland  use  to 
another  (for  example,  silviculture  to 

In  aaditi<m,  minor  drainage  does  aot 
inchide  the  conatructioa  of  any  canal. 
ditch,  dike  or  other  waterway  or 
structure  which  drains  or  otherwise 
significantly  modifies  a  stream,  lake, 
swamp,  bog  or  any  other  wetlaiod  or 
aquatic  area  constitutiag  waters  of  the 
United  States.  Any  discharge  of  dredged 
or  fill  material  into  the  water*  of  the 
United  States  incidental  to  the 
construction  of  any  such  structure  or 
waterway  require*  a  permit. 

(4)  Mowing  means  all  fonns  of 
primary  tillage,  induding  moldboard, 
chisel,  or  vride-blade  plowing,  discing 
harrowing,  and  similar  physical  means 
used  on  farm,  forest  or  ranch  land  for 
the  breaking  up,  cutting,  turning  over,  or 
stirring  of  soil  to  prepare  it  for  the 
planting  of  crops.  Plowing  does  not 
include  the  redistribution  of  soil.  rock, 
sand,  or  other  surficial  materials  in  a 
manner  which  changes  any  area  of  the 
waters  of  the  United  States  to  dryland. 
For  example,  the  redistributian  of 
surface  materials  by  blading,  grading,  or 
other  means  to  fill  in  wetland  areas  is 
not  plowing.  Rock  crushing  activitie* 
which  result  in  the  to**  of  natural 
drainage  characteristica,  the  reduction 
of  water  storage  and  recharge 
capabilities,  or  the  overburden  of 
natural  water  filtration  capacities  do  not 
constitute  plowing.  Mowing,  a* 
described  above,  will  neva  involve  a 
discharge  of  dredged  or  fill  materiaL 

(5)  Seeding  means  the  sowing  ol  seed 
and  placement  of  — ^i»"gB  to  produce 
farm,  ranch,  or  forest  crop*  and  include* 
the  placement  of  soil  beds  for  seed*  or 
seedlings  on  estabtisfaed  farm  and  forest 
lands. 

(e)  Federal  pn^jects  which  qaalify 
under  tlw  criteria  contained  in  Sectioo 
404(r)  of  the  Act  are  exea^>t  from 
Section  404  permit  requirement*,  but 
may  be  subject  to  otha  State  or  Federal 
requirements. 


2.  Authority  dtation  for  Part  233 
contiimesto  read  as  follows: 

AoAorilr  39  U.&C  1344. 

3.  Part  233  ia  amended  by  revising 
Subparts  A.  B,  C  E,  and  F  aad  )^ 
redesignating  Subpart  D  as  G  and  the 
section  number  is  changed  from  "233.42" 
to  "233.60"  and  by  add^  a  new 
Subpart  D  to  read  as  follows: 

PART  233-404  STATE  PROGffAH 
REGULATIONS 


Federal  Register  /  Vol.  53,  No.  106  /  Monday^  juoe  6,  1988  /  Rule.a  and  J^egalatloas  20777 


Subpart  A— QMWfal 


233.1  Purpose  and  scope. 

233.2  Definitions. 

233.3  Confidentiality  of  information. 

233.4  Conflict  of  interest. 


233.10  Elements  of  a  program  submissioa 

233.11  Program  description. 

233.12  Attorney  General's  stalemeaL 

233.13  Memorandum  of  Agreemffiit  with. 
Regional  Administrator. 

233.14  Memorandum  of  Agreement  with  the 
Secretary. 

233.15  Procedures  for  apprtniag  Stait 
prograBss. 

233.ia    Procedure*  for  revisioB  of  SUIe 
programs. 


233.20  Prohibitions. 

233.21  General  permits. 
233  J2    Emergency  permits. 
233.23  'Pemit  cosuhtions. 

Subpart  D— Program  Oper*llon 

233.30  Application  for  a  permit. 

233.31  CoordinatioB  requirements. 

233.32  Public  notice. 

233.33  Public  hearing. 

233.34  Making  a  det^sion  on  the  permit 
application. 

Z3X3S    Issttsnoe  and  effective  date  of  penisit 
233.36    ModificatioB.  suspension  or 

revocatioo  of  permits. 
233  J7    Signatures  on  permit  appUcations 

and  reports. 
233.38    Continuatioa  of  expiring  permits. 


233.40  Requiremots  for  nmwpKance 
evahiatioii  prograoiB. 

233.41  Raquiremenls  for  enforceasent 

authority. 


233.50  Review  of  and  obfection  to  State 
permits. 

233.51  Waiver  of  review. 

233.52  Propara  reporthig. 

233.53  Withdrawid  of  pragram  approvaL 


Subpert  A— General 
S233L1    Pwpo*e*ntf*cop*. 

(a)  This  Part  specifies  the  procedures, 
EPA  will  follow,  and  the  criteria  EPA  :  j 


will  apply,  in  approving,  reviewing,  and 
withdrawing  approval  of  State  programs 
under  Section  404  of  the  Act. 

(b)  Except  as  provided  in  S  232.3.  the 
State  program  must  regulate  all 
discharges  of  dredged  or  fill  material 
into  State  regulated  waters.  Partial  State 
programs  are  not  approvable  under 
Section  404.  A  State's  decision  not  to 
assume  existing  Corps  general  permits 
does  not  constitute  a  partial  program. 
The  discharges  previously  authorized  by 
general  permit  will  be  regulated  by  State 
individual  permits.  However,  in  many 
cases  States  will  lack  authority  to 
regulate  activities  on  Indian  lands.  This 
lack  of  authority  does  not  impair  a 
State's  ability  to  obtain  full  program 
approval  in  accordance  with  this  Part, 
i.e.,  inability  of  a  State  to  regulate 
activities  on  Indian  lands  does  not 
constitute  a  partial  program.  The 
Secretary  will  administer  the  program 
on  Indian  lands  if  the  State  does  not 
have  authority  to  regulate  activities  on 
Indian  lands. 

(c)  Nothing  in  this  Part  precludes  a 
State  from  adopting  or  enforcing 
requirements  which  are  more  stringent 
or  from  operating  a  program  with 
greater  scope,  than  required  under  this 
Part.  Where  an  approved  State  program 
has  a  greater  scope  than  required  by 
Federal  law,  the  additional  coverage  is 
not  part  of  the  Federally  approved 
program  and  is  not  subject  to  Federal 
oversight  or  enforcement. 

Note. — State  assumption  of  the  Section  404 
program  is  limited  to  certain  waters,  as 
provided  in  section  404(g)(1).  The  Federal 
program  operated  by  the  Corps  of  Engineers 
continues  to  apply  to  the  remaining  waters  in 
the  State  even  after  program  approval. 
However,  this  does  not  restrict  States  from 
regulating  discharges  of  dredged  or  Till 
material  into  those  waters  over  which  the 
Secretary  retains  Section  404  jurisdiction. 

(d)  Any  approved  State  Program  shall, 
at  all  times,  be  conducted  in  accordance - 
with  the  requirements  of  the  Act  and  of 
this  Part.  While  States  may  impose  more 
stringent  requirements,  they  may  not 
impose  any  less  strhigent  requirements 
for  any  purpose. 

§233.2    Oeflnraon*. 

The  definitions  in  Parts  230  and  232  as 
well  as  the  following  definitions  apply 
to  this  Part. 

(a)  Act  means  the  Clean  Water  Act 
(33  U.S.C.  1251  et  seq.). 

(b)  Corps  means  the  U.S.  Army  Corps 
of  Engineers. 

(c)  FWS  means  the  U.S.  Fish  and 
Wildlife  Service. 

(d)  Interstate  agency  means  an  agency 
of  two  or  more  States  established  by  or 
under  an  agreement  or  compact 
approved  by  the  Congress,  or  any  other 


agency  of  two  or  more  States  having 
substantial  powers  or  duties  pertaining 
to  the  control  of  pollution. 

(e)  NMFS  means  the  National  Marine 
Fisheries  Service. 

(f)  State  means  any  of  the  50  States, 
the  District  of  Columbia,  Guam,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  American  Samoa,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  and  the  Trust  Territory  of  the 
Pacific  Islands.  For  purposes  of  this 
regulation,  the  word  State  also  includes 
any  interstate  agency  requesting 
program  approval  or  administering  an 
approved  program. 

(g)  State  Director  [Director]  means  the 
chief  administrative  officer  of  any  State 
or  interstate  agency  operating  an 
approved  program,  or  the  delegated 
representative  of  the  Director.  If 
responsibility  is  divided  among  two  or 
more  State  or  interstate  agencies, 
Director  means  the  chief  administrative 
officer  of  the  State  or  interstate  agency 
authorized  to  perform  the  particular 
procedure  or  function  to  which  reference 
is  made. 

(h)  State  404  program  or  State 
program  means  a  State  program  which 
has  been  approved  by  EPA  under 
Section  404  of  the  Act  to  regulate  the 
discharge  of  dredged  or  fill  material  into 
certain  waters  as  defined  in  §  232.2(p). 

§233.3    ConfidentiaUty  Of  Information. 

(a)  Any  information  submitted  to  EPA 
pursuant  to  these  regulations  may  be 
claimed  as  confidential  by  the  submitter 
at  the  time  of  submittal  and  a  final 
determination  as  to  that  claim  will  be 
made  in  accordance  with  the  procedures 
of  40  CFR  Part  2  and  paragraph  (c)  of 
this  section. 

(b)  Any  information  submitted  to  the 
Director  may  be  claimed  as  confidential 
in  accordance  with  State  law,  subject  to 
paragraphs  (a)  and  (c)  of  this  section. 

(c)  Claims  of  confidentiality  for  the 
following  information  will  be  denied: 

(1)  The  name  and  address  of  any 
permit  applicant  or  permittee, 

(2)  Effluent  data. 

(3)  Permit  application,  and 

(4)  Issued  permit. 

9233.4    Conflict  Of  int*r*st 

Any  pubUc  officer  or  employee  who 
has  a  direct  personal  or  pecuniary 
interest  in  any  matter  that  is  subject  to 
decision  by  the  agency  shall  make 
known  such  interest  in  the  official 
records  of  the  agency  and  shall  refrain 
from  participating  in  any  manner  in  such 
decision. 


SubfMMl  e^— Program  Approval 
§233.10    Elements  of  *  program 


Any  State  that  seeks  to  administer  a 
404  program  under  this  Part  shall  submit 
to  the  Regional  Administrator  at  least 
three  copies  of  the  following: 

(a)  A  letter  from  the  Governor  of  the 
State  requesting  program  approval. 

(b)  A  complete  program  description,  " 
as  set  forth  in  §  233.11. 

(c)  An  Attorney  General's  statement, 
as  set  forth  in  S  233.12. 

(d)  A  Memorandum  of  Agreement 
with  the  Regional  Administrator,  as  set 
forth  in  S  233.13. 

(e)  A  Memorandum  of  Agreement 
with  the  Secretary,  as  set  forth  in 

§  233.14. 

(f)  Copies  of  all  applicable  State 
statutes  and  regulations,  including  those 
governing  applicable  State 
administrative  procedures. 

§233.11    Program  description. 

The  program  description  as  required 
under  §  233.10  shall  include: 

(a)  A  description  of  the  scope  and 
structure  of  the  State's  program.  The 
description  should  include  extent  of 
State's  jurisdiction,  scope  of  activities 
regulated,  anticipated  coordination, 
scope  of  permit  exemptions  if  any,  and 
permit  review  criteria; 

(b)  A  description  of  the  State's 
permitting,  administrative,  judicial 
review,  and  other  applicable 
procedures; 

(c)  A  description  of  the  basic 
organization  and  structure  of  the  State 
agency  (agencies)  which  will  have 
responsibility  for  administering  the 
program.  If  more  than  one  State  agency 
is  responsible  for  the  administration  of 
the  program,  the  description  shall 
address  the  responsibilities  of  each 
agency  and  how  the  agencies  intend  to 
coordinate  administration  and 
evaluation  of  the  program; 

(d)  A  description  of  the  funding  and 
manpower  which  will  be  available  for 
program  administration; 

(e)  An  estimate  of  the  anticipated 
workload,  e.g.,  number  of  discharges. 

(f)  Copies  of  permit  application  forms, 
permit  forms,  and  reporting  forms; 

(g)  A  description  of  the  State's 
compliance  evaluation  and  enforcement 
programs,  including  a  description  of  how 
the  State  will  coordinate  its  enforcement 
strategy  with  that  of  the  Corps  and  EPA; 

(h)  A  description  of  the  waters  of  the 
United  States  within  a  State  over  which 
the  State  assumes  jurisdiction  under  the 
approved  program;  a  description  of  the 
waters  of  the  United  States  within  a 
State  over  which  the  Secretary  retains 
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jurisdiction  subsequent  to  prograiR 
approval:  and  a  comparison  of  the  State 
and  Federal  definitions  of  wetlands. 

Note. — States  should  obuin  froa  the 
Secretary  an  identification  of  those  waters  of 
the  U.S.  within  the  State  over  which  the 
Corps  retains  authority  under  Section  404(g) 
of  the  Act. 

(i)  A  description  of  the  specific  best 
management  practices  proposed  to  be 
used  to  satisfy  the  exemption  provisions 
of  Section  4O4(0(lKEJ  of  the  Act  for 
construction  or  maintenance  of  farm 
roads,  forest  roads,  or  temporary  roads 
for  moving  mining  equipment. 

S  233.12    Attonwy  GefMraTs  sWmsnt 

(a)  Any  State  that  seeks  to  administer 
a  program  und^  this  Part  shall  sulunit  a 
statement  from  the  State  Attorney 
General  (or  the  attorney  for  those  State 
or  interstate  agencies  which  have 
independence  legal  counsel),  that  the 
laws  and  regulations  of  the  State,  or  an 
interstate  compact,  provide  adequate 
authority  to  carry  out  the  program  and 
meet  the  a^licable  requirements  of  this 
Part.  This  statement  sbaU  cite  specific 
statutes  and  administrative  regulatioos 
which  are  lawfully  adopted  at  the  time 
the  statement  is  signed  and  which  shall 
be  fully  effective  by  the  time  the 
program  is  approved,  and.  where 
ai^;iropriate.  judicial  dedsions  which 
demonstrate  adequate  authority.  The 
attorney  signing  the  statement  required 
by  this  secticm  must  have  authority  to 
represent  the  State  agency  in  court  on 
all  matters  pertaining  to  the  State 
program. 

(b)  If  a  State  seeks  approval  of  a 
program  covering  activities  on  Indian 
lands,  the  statement  shall  contain  an 
analysis  of  the  State's  authority  over 
such  activities. 

(c)  The  State  Attorney  General's 
statement  shall  contain  a  legal  analysis 
of  the  effect  of  State  law  regarding  the 
prohibition  on  taking  private  i»operty 
without  just  compensation  on  the 
successful  implementation  of  the  State's 
program. 

(d)  In  those  States  where  more  than 
one  agency  has  responsibility  for 
administering  the  State  program,  the 
statement  must  include  certification  that 
each  agency  has  full  authority  to 
administer  the  program  within  its 
category  of  jurisdiction  and  that  the 
State,  as  a  whole,  has  full  authority  to 
administer  a  complete  State  Section  404 
program.  , 

S  233.13 


Administrator.  The  Memorandum  of 
Agreement  shall  become  effective  upon 
approval  of  the  State  program.  When 
nKM«  than  one  agency  within  a  State  has 
responsibihty  for  administering  the 
State  program.  Directors  of  esdi  of  the 
respoDsiUe  State  agencies  shall  be 
parties  to  the  Memorandum  of 
Agreement. 

(b)  The  Memorandum  of  Agreement 
shall  set  out  the  State  and  Federal 
responsibilities  for  program 
administration  and  enforcement  These 
shall  include,  but  not  be  limited  to: 

(1)  Provisions  specifying  classes  and 
categories  of  permit  appUcations  for 
which  EPA  will  waive  Federal  review 
(as  specified  in  §  233.51). 

(2)  Provisions  specifying  the  frequency 
and  content  of  reports,  documents  and 
other  information  which  the  State  may 
be  required  to  submit  to  EPA  in  addition 
to  the  annual  report  as  well  as  a 
provision  establishing  the  submission 
date  for  the  annual  report  The  State 
shaU  also  allow  EPA  routinely  to  review 
State  records,  reports  and  files  relevant 
to  the  administration  and  enforcement 
of  the  approved  program. 

(3)  Provisions  addressing  EPA  and 
State  roles  and  coordination  with 
respect  to  compliance  monitoring  and 
enforcement  activities. 

(4)  Provisions  addressing  modification 
of  the  Memorandum  of  Agreement. 


S  233.14 

the 


(a)  Any  State  that  seeks  to  administer 
a  p>rogram  under  this  Part  shaD  submit  a 
Memorandum  of  Agreement  executed  by 
the  Director  and  the  Regional 


of 


(a)  Before  a  State  program  is  approved 
tmider  this  Part  the  Director  shall  enter 
into  a  Memorandum  of  Agreement  with 
the  Secretary.  When  more  than  one 
agency  withLa  a  State  has  responsibility 
for  administering  the  State  program. 
Directors  of  each  of  the  responsible 
agencies  shall  be  parties  of  the 
Memorandum  of  Agreement 

(b)  The  Memorandum  of  Agreement 
shall  indude: 

(1)  A  description  of  waters  of  the 
United  States  within  the  State  over 
which  the  Secretary  retains  jurisdiction, 
as  identiffed  by  the  Secretary. 

(2)  Procedures  whereby  the  Secretary 
will,  upon  program  approval,  transfer  to 
the  State  pending  404  permit 
applications  for  discharges  in  State 
regulated  waters  and  other  relevant 
information  not  already  in  die 
possession  of  the  Director. 

Note. — Where  a  State  permit  program 
includes  coventge  erf  those  traditionaily 
navigable  waters  in  which  only  the  Secretary 
may  issue  Sectioii  404  pennits.  the  State  is 
encouraged  to  estabiisli  in  this  MOA 
procedures  for  ioint  processing  of  Federal 
and  State  pennits.  including  joint  public 
notices  and  public  hearings. 


(3)  An  identification  of  all  general 
permits  issued  by  the  Secretary  the 
terms  and  conditions  of  which  the  State 
intends  to  administer  and  enfdrce  upon 
receiving  approval  of  its  program,  and  a 
plan  for  transferring  responsibility  for 
these  general  permits  to  the  State, 
includhig  procedures  for  the  prompt 
transmission  from  the  Secretary  to  the 
Director  of  relevant  infoimatian  not 
already  in  the  possession  of  the 
Director,  including  support  files  for 
permit  issuance,  comf^iance  reports  and 
records  of  enforcement  actioos. 

9233.15    Procadure«forapproir*nStBl» 
programs. 

(a)  The  120  day  statutory  rerview 
period  shall  conunence  on  the  date  of 
receipt  of  a  complete  State  program 
submission  as  set  out  in  §  233.10  of  this 
Part  EPA  shall  determine  whether  the 
submission  is  complete  within  30  days 
of  receipt  of  the  submission  and  shall 
notify  the  State  of  its  determination.  If 
EPA  finds  that  a  State's  submission  is 
incomplete,  the  statutory  review  period 
shall  not  begin  until  all  the  necessary 
information  is  received  by  EPA. 

(b)  If  EPA  determines  the  State 
significantly  changes  its  submission 
during  the  review  period,  the  statutory 
review  period  shall  begin  again  upon  the 
receipt  of  a  revised  submission. 

(c)  The  State  and  B>A  may  extend  the 
statutory  review  period  by  agreement 

(d)  Within  10  days  of  receipt  of  a 
complete  State  Section  404  program 
submission,  the  Regional  Administrator 
shall  provide  copies  of  the  State's 
submission  to  the  Corps,  FWS.  and 
NMFS  (both  Headqoartes  and 
appropriate  Regioiud  ofganizations.) 

(e)  After  determining  that  a  State 
program  submission  is  complete,  the 
Re^onal  Administrator  thah  publish 
notice  of  the  State's  application  in  the 
Fadocal  Register  and  in  enough  of  the 
largast  newspapers  in  the  State  to 
attract  statewide  attention.  The 
Regional  Administrator  shall  also  maU 
notice  to  persons  known  to  be  interested 
in  such  matters.  Existing  State,  EPA, 
Corps,  FWS,  and  NMFS  mailmg  lists 
shaD  be  used  as  a  basis  for  this  mailing. 
However,  failive  to  mail  aO  such  notices 
shall  not  be  grounds  for  invalidating 
approval  («■  disapproval)  of  an 
otherwise  acceptable  (or  unacceptable) 
program.  This  notice  shall: 

(1)  Provide  for  a  comment  period  of 
not  less  than  45  days  during  which 
interested  members  of  the  public  may 
express  their  views  on  the  State 
program. 

(2)  Provide  for  a  public  hearing  within 
the  State  to  be  held  not  less  than  30 


days  after  notice  of  hearing  is  published 
in  the  Federal  Regbter; 

(3)  Indicate  where  and  when  the 
State's  submission  may  be  reviewed  by 
the  public; 

(4)  Indicate  wdiom  an  interested 
member  of  the  public  with  questions 
should  contact;  and 

(5)  Briefly  outline  the  fundamental 
aspects  of  the  State's  proposed  program 
and  the  process  for  EPA  review  and 
decision. 

(f)  Within  90  days  of  EPA's  receipt  of 
a  complete  program  submission,  the 
Coips,  FWS,  and  NMFS  shall  submit  to 
EPA  any  comments  on  the  State's 
program. 

(g)  Within  120  days  of  receipt  of  a 
complete  program  submission  (unless  an 
extension  is  agreed  to  by  the  State),  the 
Regional  Administrator  shall  approve  or 
disapprove  the  program  based  on 
whether  die  State's  program  fulfills  the 
requirements  of  this  Part  and  the  Act 
taking  into  consideration  all  comments 
received  The  Regional  Administrator 
shall  prepare  a  responsiveness  summary 
of  significant  comments  received  and  his 
response  to  these  comments.  The 
Regional  Administrator  shall  re^wnd 
individually  to  comments  received  from 
the  Corps,  FWS.  and  NMFS. 

(h)  If  the  Regional  Administrator 
approves  the  State's  Section  404 
program,  he  shall  notify  the  State  and 
the  Secretary  of  the  decision  and 
publish  notice  in  the  Fedesal  Register. 
Transfer  of  the  program  to  the  State 
shall  not  be  considered  effective  until 
such  notice  appears  in  the  Federal 
Register.  The  Secretary  shall  suspend 
the  issuance  by  the  Corps  of  Section  404 
permits  in  State'reguiated  waters  on 
such  effective  date. 

(i)  ff  the  Regional  Administrator 
disapproves  the  State's  program  based 
on  the  State  not  meeting  the 
requirements  of  the  Act  and  this  Part 
the  Regional  Administrator  shall  notify 
the  State  of  the  reasons  for  the 
disapproval  and  of  any  revisions  or 
modifications  to  the  State's  program 
which  are  necessary  to  obtain  approval. 
If  the  State  resubmits  a  program 
submission  remedying  the  identified 
problem  areas,  the  approval  procedure 
and  statutory  review  period  shall  begin 
upon  receipt  of  the  revised  submissicm. 

§233w1*    Procaduias  tor  rmMon  of  Staf 


(a)  The  State  shall  keep  die  Regional 
Administrator  fully  informed  of  any 
proposed  or  actual  changes  to  the 
State's  statutory  or  regulatory  authorify 
or  any  other  modifications  which  are 
significant  to  administration  of  the 
program. 


(b)  Any  approved  program  whidi 
requires  revision  because  of  a 
modification  to  this  Part  or  to  any  other 
applicable  Federal  statute  or  regulation 
shall  be  revised  within  one  year  of  the 
date  of  promulgation  of  such  regulation, 
except  that  if  a  State  must  amend  or 
enact  a  statute  in  order  to  make  the 
required  revision,  the  revision  shall  take 
place  within  two  years. 

(c)  States  with  approved  programs 
shall  notify  the  Regional  Administrator 
whenever  they  propose  to  treinsfer  all  or 
part  of  any  program  from  the  approved 
State  agency  to  any  other  State  agency. 
The  new  agency  is  not  authorized  to 
administer  the  program  until  approved 
6y  the  Regional  Administrator  under 
paragraph  (d)  of  this  section. 

(d)  Approval  of  revision  of  a  State 
program  shall  be  accomplished  as 
follows: 

(1)  The  Krector  shall  submit  a 
modified  program  description  or  other 
documents  which  the  Regional 
Administrator  determines  to  be 
necessary  to  evaluate  whether  the 
program  complies  with  the  requirements 
of  the  Act  and  this  Part. 

(2)  Notice  of  approval  of  program 
changes  which  are  not  substantial 
revisions  may  be  given  by  letter  from 
the  Regional  Administrator  to  the 
Governor  or  his  designee. 

(3)  Whenever  the  Regional 
Administrator  determines  that  the 
proposed  revision  is  substantial,  he  shall 
publish  and  circulate  notice  to  those 
persons  known  to  be  interested  in  such 
matters,  provide  opportunity  for  a  public 
hearing,  and  consult  wiA  the  Corps, 
FWS.  and  NMFS.  The  Regnal 
Administrator  shall  approve  or 
disapprove  pro-am  revisions  based  on 
whether  the  pro-am  fulfills  the 
requirements  of  the  Act  and  this  Part, 
and  shall  publish  notice  of  his  decision 
in  the  Fedaial  Ragistw.  For  purposes  of 
this  paragraph,  sshstantial  revisions 
include,  but  are  not  limited  to,  revisions 
that  affect  the  area  of  jurisdiction,  scope 
of  activities  regulated,  criteria  for 
review  of  permits,  public  participation, 
or  enforcement  capabilify. 

(4)  Substantial  program  changes  shall 
become  effective  upon  approval  by  the 
Regional  Administrator  and  publication 
of  notice  in  the  Fedacal  Register. 

(e)  Whenever  the  Regional 
Administrator  has  reason  to  believe  that 
circumstances  have  changed  with 
respect  to  a  State's  program,  he  may 
request  and  the  State  shall  provide  a 
8U[^lementaI  Attorney  General's 
statement,  program  description,  or  such 
other  documents  or  information  as  are 
necessary  to  evaluate  the  program's 
compliance  with  the  requirements  of  the 
Act  and  this  Part 


Subpart  C—PermH  Requirefnents 

9233.20  Prohibitions. 

No  permit  shall  be  issued  by  the 
Director  in  the  follovtring  circumstances: 

(a)  When  permit  does  not  comply  with 
the  requirements  of  the  Act  or 
regulations  thereunder,  including  the 
Section  404(b)(1)  Guidrimes  (Pari  230  of 
this  Chapter). 

(b)  When  the  Regional  Administrator 
has  objected  to  issuance  of  the  permit 
under  |  233.50  and  the  objection  has  not 
been  resided 

(c)  When  the  |m>poaed  disdiarges 
would  be  in  an  area  whidi  has  been 
prohibited  withdrawn,  or  denied  as  a 
disposal  site  by  the  Administrator  under 
Section  404(c)  of  the  Act  or  when  the 
dischaige  would  fail  to  comply  with  a 
restriction  imposed  thereunder. 

(d)  If  the  Secretary  determines,  after 
consultation  with  the  Secretary  of  the 
Department  in  which  the  Coast  Guard  is 
operating,  that  anchorage  and 
navigation  of  any  of  the  navigable 
waters  would  be  substantially  impaired. 

9233.21  General  permits. 

(a)  Under  Section  404(h)(5)  of  the  Act, 
States  may,  after  program  approval, 
administer  and  enforce  general  permits 
previously  issued  by  the  Secretary  in 
State  regulated  waters. 

Note:  If  States  intend  to  assume  existing 
general  permits,  they  must  be  able  to  ensure 
compliance  with  existing  permit  conditions 
an  any  reporting  monitoring,  or 
prenoUfication  requirements. 

(b)  The  Director  may  issue  a  general 
permit  for  categories  of  similar  activities 
if  he  determines  that  the  regulated 
activities  will  cause  only  minimal 
adverse  environmental  effects  when 
performed  separately  and  will  have  only 
minimal  cimiulative  adverse  effects  on 
the  environment.  Any  general  permit 
issued  shall  be  in  compliance  with  the 
Section  404(b)(l]  Guidelines. 

(c)  In  addition  to  the  conditions 
specified  in  9  233.23,  each  general 
permit  shall  contain: 

(1)  A  specific  description  of  the 
type(8]  of  activities  which  are 
authorized,  including  limitations  for  any 
single  operation.  The  description  shall 
be  detailed  enough  to  ensure  that  the 
requirements  of  paragraph  (b)  of  this 
section  are  met  (This^Jaragraph 
supercedes  9  233.23(c)(ll  for  general 
permits.)  y 

[2]  A  precise  description  of  the 
geographic  area  to  which  the  general 
permit  applies,  including  limitations  on 
the  type(s)  of  water  where  operations 
may  be  conducted  sufficient  to  ensure 
that  the  requirements  of  paragraph  (b)  of 
this  section  are  met. 
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(d)  Predischarge  notification  or  other 
reporting  requirements  may  be  required 
by  the  Director  on  a  permit-by-permit 
basis  as  appropriate  to  ensure  that  die 
geqeral  permit  will  comply  with  the 
requirement  (section  404(e)  of  the  Act) 
that  the  regulated  activities  will  cause 
only  minimal  adverse  environmental 
effects  when  performed  separately  and 
will  have  only  minimal  cumulative 
adverse  effects  on  the  environment. 

(e)  The  Director  may,  without 
revoking  the  general  permit,  require  any 
person  authorized  under  a  general 
permit  to  apply  for  an  individual  permit. 
This  discretionary  authority  will  be 
based  on  concerns  for  the  aquatic 
environment  including  compliance  with 
paragraph  (b)  of  this  section  and  the 
404(b)(1)  Guidelines  (40  CFR  Part  230.) 

(1)  This  provision  in  no  way  affects 
the  legality  of  activities  undertaken 
pursuant  to  the  general  permit  prior  to 
notification  by  the  Director  of  such 
requirement. 

(2)  Once  the  Director  notifies  the 
discharger  of  his  decision  to  exercise 
discretionary  authority  to  require  an 
individual  permit,  the  discharger's 
activity  is  no  longer  authorized  by  the 
general  permit. 


§233.22    EfiMrgency  penntts. 

(a)  Notwithstanding  any  other 
provision  of  this  Part  the  Director  may 
issue  a  temporary  emergency  permit  for 
a  discharge  of  diiedged  or  fill  material  if 
unacceptable  harm  to  Ufe  or  severe  loss 
of  physical  property  is  likely  to  occur 
before  a  permit  could  be  issued  or 
modified  under  procedures  normally 
required. 

(b)  Emergency  permits  shall  ' 
incorporate,  to  the  extent  possible  and 
not  inconsistent  with  the  emergency 
situation,  all  applicable  requirements  of 
S  233.23. 

(1)  Any  emergency  permit  shall  be 
limited  to  the  duration  of  time  (typically 
no  more  than  90  days)  required  to 
complete  the  authorized  emergency 
action. 

(2)  The  emergency  permit  shall  have  a 
condition  requiring  appropriate 
restoration  of  the  site. 

(c)  The  emergency  permit  may  be 
terminated  at  any  time  without  process 
(S  233.36)  if  the  Director  determines  that 
termination  is  necessary  to  protect 
human  health  or  the  environment.' 

(d)  The  Director  shall  consult  in  an 
expeditious  manner,  such  as  by 
telephone,  with  the  Regional  j 
Administrator,  the  Corps,  FWS,  and 
NMFS  about  issuance  of  an  emergency 
permit. 

(e)  The  emergency  permit  may  be  oral 
or  written.  If  oral,  it  must  be  followed 
within  5  days  by  a  written  emergency 


permit.  A  copy  of  the  written  permit 
shall  be  sent  to  the  Regional 
Administrator. 

(f)  Notice  of  the  emergency  permit 
shall  be  published  and  public  comments 
solicited  in  accordance  with  §  233.32  as 
soon  as  possible  but  no  later  than  10 
days  after  the  issuance  date. 

§233ui3    Penntt  conditions. 

(a)  For  each  permit  the  Director  shall 
establish  conditions  which  assure 
compliance  with  all  applicable  statutory 
and  regulatory  requirements,  including 
the  404(b)(1)  Guidelines,  applicable 
Section  303  water  quality  standards,  and 
applicable  Section  307  effluent 
standards  and  prohibitions. 

(b)  Section  404  permits  shall  be 
elective  for  a  fixed  term  not  to  exceed  5 
years. 

(c)  Each  404  permit  shall  include 
conditions  meeting  or  implementing  the 
following  requirements: 

(1)  A  specific  identification  and 
complete  description  of  the  authorized 
activity  including  name  and  address  of 
permittee,  location  and  purpose  of 
discharge,  type  and  quantity  of  material 
to  be  discharged.  (This  subsection  is  not 
appUcable  to  general  permits). 

(2)  Only  the  activities  specifically 
described  in  the  permit  are  authorized. 

(3)  The  permittee  shall  comply  with  all 
conditions  of  the  permit  even  if  that 
requires  halting  or  reducing  the 
permitted  activity  to  maintain 
compliance.  Any  permit  violation 
constitutes  a  violation  of  the  Act  as  well 
as  of  State  statute  and/or  regulation. 

(4)  The  permittee  shall  take  all 
reasonable  steps  to  minimize  or  prevent 
any  discharge  in  violation  of  this  permit. 

(5)  The  permittee  shall  inform  the 
Director  of  any  expected  or  known 
actual  noncompliance. 

(6)  The  permittee  shall  provide  such 
information  to  the  Director,  as  the 
Director  requests,  to  determine 
compliance  status,  or  whether  cause 
exists  for  permit  modification, 
revocation  or  termination. 

(7)  Monitoring,  reporting  and 
recordkeeping  requirements  as  needed 
to  safeguaird  die  aquatic  environment. 
(Such  requirements  will  be  determined 
on  a  case-by-ease  basis,  but  at  a 
minimum  shall  include  monitoring  and 
reporting  of  any  expected  leachates.    , 
reporting  of  noncompliance,  planned 
changes  or  transfer  of  the  permit.) 

(8)  Inspection  and  entry.  The 
permittee  shall  allow  the  Director,  or  his 
authorized  representative,  upon 
presentation  of  proper  identification,  at 
reasonable  times  to: 

(i)  Enter  upon  the  permittee's  premises 
where  a  regulated  activity  is  located  or 


where  records  must  be  kept  under  the 
conditions  of  the  permit, 

(ii)  Have  access  to  and  copy  any 
records  that  must  be  kept  under  the 
conditions  of  the  permit. 

(iii)  Inspect  operations  regulated  or 
required  under  the  permit,  and 

(iv)  Sample  or  monitor,  for  the 
purposes  of  assuring  permit  compliance 
or  as  otherwise  authorized  by  the  Act, 
any  substances  or  parameters  at  any 
location. 

(9)  Conditions  assuring  that  the 
discharge  will  be  conducted  in  a  manner 
which  minimizes  adverse  impacts  upon 
the  physical,  chemical  and  biological 
integrity  of  the  waters  of  the  United 
States,  such  as  requirements  for 
restoration  or  mitigation. 

Subpart  D— Program  Operation 

S  233.30    Application  for  a  pennit 

(a)  Except  when  an  activity  is 
authorized  by  a  general  permit  issued 
pursuant  to  i  233.21  or  is  exempt  from 
the  requirements  to  obtain  a  permit 
under  §  232.3,  any  person  who  proposes 
to  discharge  dredged  or  fill  material  into 
State  regulated  waters  shall  complete, 
sign  and  submit  a  permit  application  to 
the  Director.  Persons  proposing  to 
discharge  dredged  or  fill  material  under 
the  authorization  of  a  general  pennit 
must  comply  with  any  reporting 
requirements  of  the  general  pennit 

(b)  A  complete  application  shall 
include: 

(1)  Name,  address,  telephone  number 
of  the  applicant  and  name(s)  and 
address(es)  of  adjoining  property 
owners. 

(2)  A  complete  description  of  the 
proposed  activity  including  necessary 
drawings,  sketches  or  plans  sufficient 
for  public  notice  (the  applicant  is  not 
generally  expected  to  submit  detailed 
engineering  plans  and  specifications); 
the  location,  purpose  and  intended  use 
of  the  proposed  activity;  scheduling  of 
the  activity;  the  location  and  dimension^ 
of  adjacent  structures;  and  a  list  of 
authorizations  required  by  other 
Federal,  interstate.  State  or  local 
agencies  for  the  woric,  including  all 
approvals  received  or  denials  already 
made. 

(3)  The  application  must  include  a 
description  of  the  type,  composition, 
source  and  quantity  of  the  material  to  be 
discharged,  the  method  of  discharge, 
and  the  site  and  plans  for  disposal  of  the 
dredged  or  fill  material. 

(4)  A  certification  that  all  information 
contained  in  the  application  is  true  and 
accurate  and  acknowledging  awareness 
of  penalties  for  submitting  false 
information. 


(5)  All  activities  which  the  applicant 
plans  to  undertake  which  are 
reasonably  related  to  the  same  project 
should  be  included  in  the  same  permit 
application. 

(c)  in  addition  to  the  information 
indicated  in  {  233.30(b),  the  applicant 
will  be  required  to  furnish  such 
additional  information  as  the  Director 
deems  appropriate  to  assist  in  the 
evaluation  of  the  application.  Such 
additional  information  may  include 
environmental  data  and  information  on 
alternate  methods  and  sites  as  may  be 
necessary  for  the  preparation  of  the 
required  environmental  documentation. 

(d)  The  level  of  detail  shall  be 
reasonably  commensurate  with  the  type 
and  size  of  dischaige.  proximity  to 
critical  areas,  likelihood  of  long-lived 
toxic  chemical  substances,  and  potential 
level  of  environmental  degradation. 

Note:  EPA  encourages  State*  to  provide 
permit  applicants  guidance  ijegarding  the 
level  of  detail  of  information  and 
documentation  required  under  this 
subsection.  This  guidance  can  be  provided 
either  through  the  appKcation  form  or  on  an 
individual  tiasis.  EPA  also  encourages  the 
State  to  maintain  a  program  to  infonn 
potential  applicant!  for  pennita  of  the 
requirements  of  the  State  program  and  of  the 
steps  required  to  obtain  permits  for  activities 
in  State  regulated  waters. 

9  233.31    Coordination  raqairenMnts. 

(a)  If  a  proposed  discharge  may  affect 
the  biological,  chemical,  or  physical 
integrity  of  the  waters  of  any  State(8) 
other  than  the  State  in  which  the 
discharge  occurs,  the  Director  shall 
provide  an  opportimity  for  such  Sfate{8) 
to  submit  ivritten  comments  within  the 
public  comment  period  and  to  suggest 
permit  conditions.  If  these 
recommendations  are  not  accepted  by 
the  Director,  he  shall  notify  the  affected 
State  and  the  Regional  Adteiinistrator 
prior  to  permit  issuance  in  writing  of  his 
failure  to  accept  these 
recommendations,  together  with  his 
reasons  for  so  doing.  The  Regional 
Administrator  shall  then  have  the  time 
provided  for  in  i  233.50(d)  to  comment 
upon,  object  to,  or  make 
recommendations. 

(b)  State  Section  404  permits  shall  be 
coordinated  with  Federal  and  Federal- 
State  water  related  planning  and  review 
processes. 

8233.32    Public  notice. 

(a)  Applicability. 

(1)  The  EMrector  shall  give  public 
notice  of  the  following  actions: 

(i)  Receipt  of  a  permit  application. 

(ii)  Preparation  of  a  draft  general 
pennit 

(iii)  Consideration  of  a  major 
modification  to  an  issued  permit 


(iv)  Schedulina  of  a  public  hearing, 
(v)  Issuance  of  an  emergency  permit 
(2)  Public  notices  may  describe  more 
than  one  permit  or  action, 
(b)  Timing. 

(1)  The  public  notice  shall  provide  a 
reasonable  period  of  time,  normally  at 
least  30  days,  within  which  interested 
parties  may  express  their  views 
concerning  the  permit  application. 

(2)  Public  notice  of  a  public  hearing 
shall  be  given  at  least  30  days  before  the 
hearing. 

(3)  The  Regional  Administrator  may 
approve  a  program  with  shorter  public 
notice  timing  if  the  Regional 
Administrator  determines  that  sufficient 
public  notice  is  provided  for. 

{c)  The  Director  shall  give  public 
notice  by  each  of  the  following  methods: 

(1)  By  mailing  a  copy  of  the  notice  to 
the  following  persons  (any  person 
otherwise  entitled  to  receive  notice 
under  this  paragraph  may  waive  his 
rights  to  receive  notice  for  any  classes 
or  categories  of  permits): 

(i)  The  applicant 

(ii)  Any  agency  with  jurisdiction  over 
the  activity  or  the  disposal  site,  whether 
or  not  the  agency  issues  a  permit 

(iii)  Owners  of  property  adjoining  the 
property  where  the  regulated  activity 
will  occur. 

(iv)  All  persons  who  have  specifically 
requested  copies  of  public  notices.  (The 
Director  may  update  the  mailing  list 
from  time  to  time  by  requesting  written 
indication  of  continued  interest  from 
those  listed.  The  Director  may  delete 
from  the  list  the  name  of  any  person 
who  fails  to  respond  to  such  a  request.) 

(v)  Any  State  whose  waters  may  be 
affected  by  the  proposed  discharge. 

(2)  In  addition,  by  providing  notice  in 
at  least  one  other  way  (such  as 
advertisement  in  a  newspaper  of 
sufficient  circulation)  reasonably 
calculated  to  cover  the  area  affected  by 
the  activity. 

(d)  All  public  notices  shall  contain  at 
least  the  following  information: 

(1)  The  name  and  address  of  the 
applicant  and,  if  different  the  address 
or  location  of  the  activity(ies)  regulated 
by  thepennit 

(2)  The  name,  address,  and  telephone 
number  of  a  person  to  contact  for  further 
information. 

(3)  A  brief  description  of  the  comment 
procedures  and  procedures  to  request  a 
public  hearing,  including  deadlines. 

(4)  A  brief  description  of  the  proposed 
activity,  its  purpose  and  intended  use. 
so  as  to  provide  sufficient  information 
concerning  the  nature  of  the  activity  to 
generate  m*baningful  comments, 
including  a  description  of  the  type  of 
structures,  if  any,  to  be  erected  on  fills, 
and  a  description  of  the  type. 


composition  and  quantity  of  materials  to 
be  discharged. 

(5)  A  plan  and  elevation  drawing 
showing  the  general  and  specific  site 
location  and  character  of  all  proposed 
activities,  including  the  size  relationship 
of  the  proposed  structures  to  the  size  of 
the  impacted  waterway  and  depth  of 
water  in  the  area. 

(d)  A  paragraph  describing  the  various 
evaluation  factors,  including  the 
404(b)(1)  Guidelines  or  State-equivalent 
criteria,  on  which  decisions  are  based. 

(7)  Any  other  information  which 
would  significantiy  assist  interested 
parties  in  evaluating  the  likely  impact  of 
the  proposed  activity. 

(e)  Notice  of  public  hearing  shall  also 
contain  the  following  information: 

(1)  Time,  date,  and  place  of  hearing. 
■  (2)  Reference  to  the  date  of  any 
previous  public  notices  relating  to  the 
permit 

(3)  Brief  description  of  the  nature  and 
purpose  of  the  hearing. 

S  233.33    Public  hearing. 

(a)  Any  interested  person  may  request 
a  pubUc  hearing  during  the  public 
comment  period  as  specified  in  {  233.32. 
Requests  shall  be  in  writing  and  shall 
state  the  nature  of  the  issues  proposed 
to  be  raised  at  the  hearing. 

(b)  The  Director  shall  hold  a  public 
hearing  whenever  he  determines  there  is 
a  significant  degree  of  public  interest  in 
a  permit  application  or  a  drafi  general 
permit  He  may  also  hold  a  hearing,  at 
his  discretion,  whenever  he  determines 
a  hearing  may  be  useful  to  a  decision  on 
the  permit  application. 

(c)  At  a  hearing,  any  person  may 
submit  oral  or  written  statements  or 
data  concerning  the  permit  application 
or  draft  general  pennit.  The  public 
comment  period  shall  automatically  be 
extended  to  the  close  of  any  public 
hearing  under  this  section.  The  presiding 
officer  may  also  extend  the  comment 
period  at  the  hearing. 

(d)  All  pubUc  hearings  shall  be 
reported  verbatim.  Copies  of  the  record 
of  proceedings  may  be  purchased  by 
any  person  from  the  Director  or  the 
reporter  of  such  hearing.  A  copy  of  the 
transcript  (or  if  none  is  prepared,  a  tape 
of  the  proceedings)  shall  be  made 
available  for  puUic  inspectioo  at  an 
appropriate  State  office 

§  233.34    MaMn0  a  dedalon  on  ttw  permit 
appMcatioa 

(a)  The  Director  will  review  all 
applications  for  compliance  with  the 
404(b)(1)  Guidelines  and/ or  equivalent 
State  environmental  criteria  as  well  as 
any  other  applicable  State  laws  or 
regulations. 
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(b)  The  Director  shall  consider  all 
comments  received  in  response  to  the 
public  notice,  and  public  hearing  if  a 
hearing  is  held.  All  comments,  as  well  as 
the  record  of  any  public  hearing,  shall 
be  made  part  of  the  official  record  on 
the  application. 

(c)  After  the  Director  has  completed 
his  review  of  the  application  and 
consideration  of  comments,  the  Director 
will  determine,  in  accordance  with  the 
record  and  all  applicable  regulations, 
whether  or  not  the  permit  should  be 
issued.  No  permit  shall  be  issued  by  the 
Director  under  the  circumstances 
described  in  S  233.20.  The  Director  shall 
prepare  a  written  determination  on  each 
application  outlining  his  decision  and 
rationale  for  his  decision.  The 
determination  shall  be  dated,  signed  and 
included  in  the  official  record  prior  to 
final  action  on  the  application.  The 
official  record  shall  be  open  to  the 
public. 

§233.35    tosuanc*  and  cfftctiv*  CM*  Of 


(a)  If  the  Regional  Administrator 
comments  on  a  permit  application  or 
draft  general  permit  under  §  233.50,  the 
Director  shall  follow  the  procedures 
specified  in  that  section  in  issuing  the 
permit. 

(b)  If  the  Regional  Administrator  does 
not  conmient  on  a  permit  application  or 
draft  general  permit  the  Director  shall 
make  a  final  permit  decision  after  the 
close  of  the  public  comment  period  and 
shall  notify  the  applicant. 

(1)  If  the  decision  is  to  issue  a  permit, 
the  permit  becomes  effective  when  it  is 
signed  by  the  Director  and  the  applicant. 

(2)  If  the  decision  is  to  deny  the 
permit,  the  Director  will  noti^  the 
applicant  in  writing  of  the  rea8on(8)  for 
denial. 

9^^36    Modification,  susfwnsion  or 
'•vocaUonof  p»i  mils. 

(a)  General.  The  Director  may 
reevaluate  the  circumstances  and 
conditions  of  a  permit  either  on  his  own 
motion  or  at  the  request  of  the  permittee 
or  of  a  third  party  and  initiate  action  to 
modify,  suspend,  or  revoke  a  permit  if 
he  determines  that  sufficient  cause 
exists.  Among  the  factors  to  be 
considered  are: 

(1)  Permittee's  noncompliance  with 
any  of  the  terms  or  conditions  of  the 
permit; 

(2)  Permittee's  failure  in  the 
application  or  during  the  permit 
issuance  process  to  disclose  fully  all 
relevant  facts  or  the  permittee's 
misrepresentation  of  any  relevant  facts 
at  the  time; 

(3)  Information  that  activities 
authorized  by  a  general  permit  are 


having  more  than  minimal  individual  or 
cimiulative  adverse  effect  on  the 
environment,  or  that  the  permitted 
activities  are  more  appropriately 
regulated  by  individual  permits: 

(4)  Circumstances  relating  to  the 
authorized  activity  have  changed  since 
the  permit  was  issued  and  justify 
changed  permit  conditions  or  temporary 
or  permanent  cessation  of  any  discharge 
controlled  by  the  permit; 

(5)  Any  significant  information 
relating  to  the  activity  authorized  by  the 
permit  if  such  information  was  not 
available  at  the  time  the  permit  was 
issued  and  would  have  justified  the 
imposition  of  different  permit  conditions 
or  denial  at  the  time  of  issuance; 

(6)  Revisions  to  applicable  statutory 
or  regulatory  authority,  including  toxic 
effluent  standards  or  prohibitions  or 
water  quality  standards. 

(b)  Limitationa.  Permit  modifications 
shall  be  in  compliance  with  S  233.20. 

(c)  Procedures.  (1)  The  Director  shall 
develop  procedures  to  modify,  suspend 
or  revoke  permits  if  he  determines  cause 
exists  for  such  action  (§  233.36(a)).  Such 
procedures  shall  provide  opportiinity  for 
public  comment  (S  233.32),  coordination 
with  the  Federal  review  agencies 

(9  233.50),  and  opportimity  for  public 
hearing  (§  233.33)  following  notification 
of  the  permittee.  When  permit 
modification  is  proposed,  only  the  , 
conditions  subject  to  modification  need 
be  reopened. 

(2)  Minor  modification  of  permits.  The 
Director  may,  upon  the  consent  of  the 
permittee,  use  abbreviated  procedures 
to  modify  a  permit  to  make  the  following 
corrections  or  allowance  for  changes  in 
the  permitted  activity: 

(i)  Correct  typographical  errors; 

(ii)  Require  more  frequent  monitoring 
or  reporting  by  permittee; 

(iii)  Allow  for  a  change  in  ownership 
or  operational  control  of  a  project  or 
activity  where  the  Director  determines 
that  no  other  change  in  the  permit  is 
necessary,  provided  that  a  written 
agreement  containing  a  specific  date  for 
transfer  of  permit  responsibility, 
coverage,  and  liabihty  between  the 
current  and  new  permittees  has  been 
submitted  to  the  Director 

(iv)  Provide  for  minor  modification  of 
project  plans  that  do  not  significantly 
change  the  character,  scope,  and/or 
purpose  of  the  project  or  result  in 
significant  change  in  environmental 
impact; 

(v)  Extend  the  term  of  a  permit,  so 
long  as  the  modification  does  not  extend 
the  term  of  the  permit  beyondS  years 
from  its  original  effective  date  and  does 
not  result  in  any  increase  in  the  amount 
of  dredged  or  fill  material  allowed  to  be 
discharged. 


9  233.37    SIgnalurM  on  pormH  application* 
MidropoilB. 

The  application  and  any  required 
reports  must  be  signed  by  the  person 
who  desires  to  undertake  the  proposed 
activity  or  by  that  person's  duly 
authorized  agent  if  accompanied  by  a 
statement  by  that  person  designating  the 
agent.  In  either  case,  the  signature  of  the 
applicant  or  the  agent  will  be 
imderstood  to  be  an  affirmation  that  he 
possesses  or  represents  the  person  who 
possesses  the  requisite  property  interest 
to  undertake  the  activity  proposed  in  the 
application. 

9233.3S    Continuation  of  expiring  pormit*. 

A  Corps  404  permit  does  not  continue 
in  force  beyond  its  expiration  date 
under  Federal  law  if.  at  that  time,  a 
State  is  the  permitting  authority.  States 
authorized  to  administer  the  404 
Program  may  continue  Corps  or  State- 
issued  permits  until  the  effective  date  of 
the  new  permits,  if  State  law  allows. 
Otherwise,  the  discharge  is  being 
conducted  without  a  permit  from  the 
time  of  expiration  of  the  old  permit  to 
the  effective  date  of  a  new  State-issued 
permit,  if  any. 

Subpart  E— Compliance  Evaluation 
and  Enforcamant 

9  233.40    naquiremanu  for  compliance 
evaluation  program*. 

(a)  In  order  to  abate  violations  of  the 
permit  program,  the  State  shall  maintain 
a  program  designed  to  identify  persons 
subject  to  regulation  who  have  failed  to 
obtain  a  permit  or  to  comply  with  permit 
conditions. 

(b)  The  Director  and  State  officers 
engaged  in  compliance  evaluation,  upon 
presentation  of  proper  identification, 
shall  have  authority  to  enter  any  site  or 
premises  subject  to  regulation  or  in 
which  records  relevant  to  program 
operation  are  kept  in  order  to  copy  any 
records,  inspect,  monitor  or  otherwise 
investigate  coApliance  with  the  State 
program. 

(c)  The  State  program  shall  provide 
for  inspections  to  be  conducted,  samples 
to  be  taken  and  other  information  to  be 
gathered  in  a  manner  that  will  produce 
evidence  admissible  in  an  enforcement 
proceeding. 

(d)  The  State  shall  maintain  a  program 
for  receiving  and  ensuring  proper 
consideration  of  information  submitted 
by  the  public  about  violations. 

9233.41    n*qulr*m*nt*  for  *nfofc*m«nt 
authority. 

(a)  Any  State  agency  administering  a 
program  shall  have  authorify: 


(1)  To  restrain  immediately  and 
effectively  any  person  from  engaging  in 
any  unauthorized  activity; 

(2)  To  sue  to  enjoin  any  threatened  or 
continuing  violation  of  any  program 
requirement; 

(3)  To  assess  or  sue  to  recover  civil 
penalties  and  to  seek  criminal  remedies, 
as  follows: 

(i)  The  agency  shall  have  the  authorify 
to  assess  or  recover  civil  penalties  for 
discharges  of  dredged  or  fill  material 
without  a  required  permit  or  in  violation 
of  any  Section  404  permit  condition  in 
an  amount  of  at  least  $5,000  per  day  of 
such  violation. 

(ii)  The  agency  shall  have  the 
authority  to  seek  criminal  fines  against 
any  person  who  willfully  or  with 
criminal  negligence  discharges  dredged 
or  fill  material  without  a  required  permit 
or  violates  any  permit  condition  issued 
under  Section  404  in  the  amount  of  at 
least  $ia000  per  day  of  such  violation. 

(iii)  The  agency  shall  have  the 
authority  to  seek  criminal  fines  against 
any  person  who  knowingly  makes  false 
statements,  representation,  or 
certification  in  any  application,  record, 
report,  plan,  or  other  document  filed  or 
required  to  be  maintained  under  the  Act 
these  regulations  or  the  approved  State 
program,  or  who  falsifies,  tampers  with, 
or  knowingly  renders  inaccurate  any 
monitoring  device  or  method  required  to 
be  maintained  under  the  permit  in  an 
amount  of  at  least  $5,000  for  each 
instance  of  violation. 

(b)(1)  The  approved  maximum  civil 
penalty  or  criminal  fine  shall  be 
assessable  for  each  violation  and.  if  the 
violation  is  continuous,  shall  be 
assessable  in  that  maximum  amount  for 
each  day  of  violation. 

(2)  The  burden  of  proof  and  degree  of 
knowledge  or  intent  required  under 
State  law  for  establishing  violations 
under  paragraph  (a)(3)  of  this  section, 
shall  be  no  greater  than  the  burden  of 
proof  or  degree  of  knowledge  or  intent 
EPA  must  bear  when  it  brings  an  action 
under  the  Act. 

(c)  The  civil  penalty  assessed,  sought 
or  agreed  upon  by  the  Director  under 
paragraph  (a)(3)  of  tiiis  section  shall  be 
appropriate  to  the  violation. 

Note.— To  the  extent  that  State  judgments  or 
settlements  provide  penalties  in  amounts 
which  EPA  believes  to  be  substantially 
inadequate  in  comparison  to  the  amounts 
which  EPA  would  require  under  similar  facts, 
EPA  may.  when  authorized  by  Section  309  of 
the  Act,  commence  separate  action  for 
penalties. 

(d)(1)  The  Regional  Administrator 
may  approve  a  State  program  where  the 
State  lacks  authorify  to  recover 
penalties  of  the  levels  required  under 
paragraphs  (a)(3)(i)-{iii)  of  this  section 


only  if  the  Regional  Administrator 
deteimines.  after  evaluating  a  record  of 
at  least  one  year  for  an  alternative 
enforcement  program,  that  the  State  has 
an  alternate,  demonstrably  effective 
method  of  ensuring  compliance  which 
has  both  punitive  and  deterrence  effects. 

(2)  States  whose  programs  were 
approved  via  waiver  of  monetary 
penalties  shall  keep  the  Regional 
Administrator  informed  of  all 
enforcement  actions  taken  under  any 
alternative  method  approved  pursuant 
to  paragraph  (d)(1)  of  this  section.  The 
manner  of  reporting  will  be  established 
in  the  Memorandum  of  Agreement  *vith 
the  Regional  Administrator  (9  233.13). 

(e)  Any  State  administering  a  program 
shall  provide  for  public  participation  in 
the  State  enforcement  process  by 
providing  either 

(1)  Authorify  which  allows 
intervention  of  right  in  any  civil  or 
administrative  action  to  obtain  remedies 
specified  in  paragraph  (a)(3)  of  this 
section  by  any  citizen  having  an  interest 
which  is  or  may  be  adversely  affected 
or 

(2)  Assurance  that  the  State  agency  or 
enforcement  authority  will: 

(i)  Investigate  and  provide  written 
responses  to  all  citizen  complaints 
submitted  pursuant  to  State  procedures; 

(ii)  Not  oppose  intervention  by  any 
citizen  when  permissive  intervention 
may  be  authorized  by  statute,  rule,  or 
regulation:  and 

(iii)  Publish  notice  of  and  provide  at 
least  30  days  for  pubUc  comment  on  any 
proposed  settlement  of  a  State 
enforcement  action. 

Sulipart  F— Federal  Oversight 
9233.50   R*viMvefandobi*cliontoStat* 


(a)  The  Director  shall  promptly 
transmit  to  the  Regional  Administrator 

(1)  A  copy  of  the  public  notice  for  any 
complete  permit  applications  received 
by  the  Director,  except  those  for  which 
permit  review  has  been  waived  under 

9  233.51.  The  State  shall  supply  the 
Regional  Administrator  wi&  copies  of 
public  notices  for  permit  applications  for 
which  permit  review  has  been  waived 
whenever  requested  by  EPA. 

(2)  A  copy  of  a  draft  general  permit 
whenever  the  State  intends  to  issue  a 
general  permit 

(3)  Notice  of  every  significant  action 
taken  by  the  State  agency  related  to  tiie 
consideration  of  any  permit  application 
except  those  for  which  Federal  review 
has  been  waived  or  draft  general  permit 

(4)  A  copy  of  every  issued  permit. 

(5)  A  copy  of  the  Director's  response 
to  another  State's  comments/ 
recommendations,  if  the  Director  does 


not  accept  these  recommendations 
(9  233.32(a)). 

(b)  Unless  review  has  been  waived 
under  9  233.51,  the  Regional 
Administrator  shall  provide  a  copy  of 
each  public  notice,  each  draft  general 
permit  and  other  information  needed  for 
review  of  the  application  to  the  Corps, 
FWS.  and  NMFS,  within  10  days  of 
receipt  These  agencies  shall  notify  the 
Regional  Administrator  within  45  days 
of  their  receipt  if  they  wish  to  comment 
on  the  public  notice  or  draft  general 
permit  Such  agencies  should  submit 
their  evahiation  and  comments  to  the 
Regional  Administrator  within  SO  days 
of  such  receipt  The  final  decision  to 
comment  object  or  to  require  permit 
conditions  shall  be  made  by  the 
Regional  Administrator.  (These  times 
may  be  shortened  by  mutual  agreement 
of  the  affected  Federal  agencies  and  the 
State.) 

(c)  If  the  information  provided  is 
inadequate  to  determine  whether  the 
permit  application  or  draft  general 
permit  meets  the  requirements  of  the 
Act  these  regulations,  and  the  404(b)(1) 
Guidelines,  the  Regional  Administrator 
may.  within  30  days  of  receipt,  request 
the  Director  to  transmit  to  the  Regional 
Administrator  the  complete  record  of 
the  permit  proceedings  before  the  State, 
or  any  portions  of  the  record  or  other 
information,  including  a  supplemental 
application,  that  the  Regional 
Administrator  determines  necessary  for 
review. 

(d)  If  the  Regional  Administrator 
intends  to  comment  upon,  object  to,  or 
make  recommendations  with  respect  to 
a  permit  application,  draft  general 
permit,  or  the  Director's  failure  to  accept 
the  recommendations  of  an  affected 
State  submitted  pursuant  to  9  233.31(a), 
he  shall  notify  the  Director  of  his  intent 
within  30  days  of  receipt  If  the  Director 
has  been  so  notified,  the  permit  shall  not 
be  issued  until  after  the  receipt  of  such 
comments  or  90  days  of  the  Regional 
Administrator's  receipt  of  the  public 
notice,  draft  general  permit  or  Director's 
response  (9  233.31(a)),  whichever  comes 
first.  The  Regional  Administrator  may 
notify  the  Director  within  30,  days  of 
receipt  that  there  is  no  comment  but  that 
he  reserves  the  right  to  object  within  90 
days  of  receipt  based  on  any  new 
information  brought  out  by  the  public 
during  the  comment  period  or  at  a 
hearing. 

(e)  If  the  Regional  Administrator  has 
given  notice  to  the  Director  uifder 
paragraph  (d)  of  this  section,  he  shall 
submit  to  the  Director,  within  90  days  of 
receipt  of  the  public  notice,  draft  general 
permit  or  Director's  response 

(9  233.31(a)),  a  written  statement  of  his 
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comments,  ebjections,  or 
recommendations;  the  reasons  for  the 
comments,  objections,  or 
recommendations;  and  the  actions  that 
must  be  taken  by  the  Director  ia  ordet  to 
eliminate  any  objections.  Any  such 
objection  shaD  be  based  on  the  Regional 
Administrator's  determinatioo  that  the 
proposed  permit  is  (1)  the  subject  of  aa 
interstate  dispute  under  S  233^1(a)  and/ 
or  (2)  outside  requirements  of  the  Act, 
these  regulations,  or  the  404(b](lJ 
Guidelines.  The  Regional  Administrator 
shall  make  available  i^nn  request  a 
copy  of  any  comment,  objection,  oi 
recommendation  on  a  petait  application 
or  draft  general  pemBt  to  the  permit 
apphcant  or  to  the  public. 

(f)  When  the  Director  has  received  an 
EPA  objection  or  leqpnrement  for  a 
permit  conditian  to  ■  pcnmt  application 
or  draft  general  pemit  maaer  this 
section,  he  shaR  not  issue  the  permit 
unless  he  has  takea  the  steps  required 
by  the  Regional  AAnuiistoator  to 
eliminate  the  obfeetion. 

(g)  Within  90  days  of  receipt  by  the 
Director  of  an  objection  or  requirement 
for  a  permit  condition  by  the  Re^onal 
Administrator,  the  State  or  any 
Interested  person  may  request  that  the 
Regional  Administrator  hold  a  pubOc 
hearing  on  the  objection  or  requirement. 

The  Regional  Administrator  shaD 
conduct  a  public  hearing  whenever 
requested  by  the  State  proposing  to 
issue  the  permit,  or  if  warranted  by 
significant  public  interest  based  on 
requests  received. 

(h)  If  a  public  hearing  rs  held  uader 
paragraph  (g)  of>thi8  section,  the 
Regional  Administrator  shall,  following 
that  hearing,  reafRrm,  modify  or 
withdraw  the  objection  or  requirement 
for  a  permit  condition,  and  notify  the 
Director  of  this  decision. 

[t]  If  the  Regional  Administrator 
withdraws  his  objection  or  requirement 
for  a  permit  condition,  the  Director  may 
issue  the  permit. 

(Z)  If  the  Regional  Administrator  does 
not  withdraw  the  objection  or 
requirement  for  a  permit  condition,  the 
Director  must  issue  a  permit  revised  to 
satisfy  the  Regional  Ajiministralor's 
objection  or  requirement  for  a  permit 
condition  or  notify  EPA  of  its  intent  to 
deny  the  permit  within  30  days  of 
receipt  of  the  Regional  Administrator's 
notification. 

(i)  If  no  public  hearing  is  held  under 
paragraph  (g)  of  this  section,  the 
Director  within  90  days  of  receipt  of  the 
objection  or  requirement  for  a  permit 
condition  shall  either  issue  the  penoit 
revised  to  satisfy  EPA's  objections  or 
notify  EPA  of  its  intent  to  deny  tha 
permit. 


(j).  In  the  evest  tlwt  tfae  Dtraetor 
neither  satiafiea  EPA'»  ebjectieas  m 
requirement  for  a  pemut  coaditiaa  aer 
denies  the  poBBt.  tlM  SecEctary  thatt 
proccaa  the  penail  appHcatiait. 

7233.51    WMvarofravtew. 

(al  The  MQA  widx  the  Regional 
Administrator  shall  ^>ecify  the 
categories  of  discharge  for  whicb  EPA 
will  waive  Federal  review  of  State 
permit  applications.  Ahei  program 
approval  the  MOA  may  be  modified  to 
reflect  any  additions  or  deletions  of 
categories  of  diacharge  for  which  EPA 
will  waive  revfew.  The  Regional 
Administrator  shaD  coaaaU  with  the 
Corps,  FWS.  and  NMFS  prior  to 
specifying  or  modifying  aucb  categories. 

(b)  Wi^  the  foBowing  exceptions,  any 
category  of  discharge  is  eligible  loc 
consideration  for  waiver: 

(1)  Draft  general  permits; 

[2]  Discharges  with  reasonabfe 
potential  for  a^cting  endangered  or 
threatened  species  as  determined  by 
FWS; 

(3)  IKscharges  with  reasonable 
potential  for  adverse  impacts  on  waters 
of  another  State; 

(4)  Discharges  known  or  suspected  to 
contain  toxic  poUotants  in  toxic 
amounts  (Section  101(a)(3)  of  the  Act)  or 
hazardous  substances  in  reportable 
quantities  (Section  311  of  the  Act); 

(5)  Discharges  located  in  proximity  of 
a  public  water  supply  intake; 

(6)  Discharges  within  critical  areas 
established  under  Slate  or  Federal  law, 
inchiding  but  not  limited  to  National  and 
State  parks,  fish  and  wildlife 
sanctuaries  and  refuges.  National  and 
historical  monuments.  wiMemesa  areas 
and  preserves,  sites  identified  or 
pnpoaed  uada  the  Natkma)  Historic 
Preservation  Act,  and  components  of  the 
National  Wild  and  Scenic  Rireis 
System. 

(c)  The  Regional  Administrator  retains 
the  right  to  tennii»te  a  waiver  as  to 
fatufe  permit  actiona  at  any  tiaw  by 
sending  the  DitectoK  %nitten  notice  of 
termination. 

S  233.52    Program  raporOnf 

(a^  The  starting  date  for  die  aanaal 
period  to  be  covered  by  reports  shall  be 
established  in  the  Memorandura  of 
Agreement  with  the  Regional 
Administrator  (5  233.13.) 

(b)  The  Director  shall  sobmit  to  the 
Rcgixmal  Adminiatratot  vinthin  90  days 
after  completion  of  the  annual  period,  a 
draft  annual  i^[K>rf  evaluating  Uie 
Stale's  admi nidation  of  ita  piopaai 
identifying  problema  the  State  haa 
encountered  in  the  administration  of  its 
program  and  recommendationa  for 
resolving  these  problems,  hems  that 


shall  be  addrenad  ht  the  amml  report 
mchide  an  aaaesaneBt  of  the  eumuiatfve 
impacts  of  the  State's  permit  program  on 
tha  integrity  rf  the  State  regulated 
waters;  identificatioa  oi  areas  af 
particular  concern  and/or  interest 
within  the  State;  Iheaamber  and  nature 
ef  indNi^a)  and  genetal  permifs  issncd. 
modified,  and  denied;  number  of 
violations  identified  and  iramberand 
nature  of  enforcement  actions  taken; 
nuanber  of  suspected  imanthorized 
activities  reported  and  nature  of  action 
taken;  an  estimate  of  extent  of  activities 
regulated  by  general  permits;  and  the 
number  of  permit  applications  received 
but  not  yet  prticessed. 

(c)  The  State  shatf  make  the  draft 
annual  report  available  for  public 
mspection. 

(d)  Within  6(7  days  of  receipt  of  the 
draft  annual  repwt,  the  Regional 
Admim'strator  will  complete  review  of 
the  draft  report  and  transmit  conments, 
questions,  and/ or  requests  for 
additional  evaluation  and/or 
information  to  the  Director. 

(e)  Within  30  days  of  receipt  of  the 
Regional  Administrator's  comaienta,  the 
Director  will  finalise  the  annual  report, 
incorporating  and/or  responding  to  the 
Regional  Ac^inistrator's  comments,  and 
transmit  the  final  report  to  the  Re^onal 
Administrator. 

(f)  Upon  acceptance  of  the  annual 
report,  the  Regional  Administtator  shall 
publish  notice  of  availabilaty  of  the  final 
annual  report. 

9  233.53    WlllNJiawal  of  program  approvsL 

(a)  A  State  with  a  program  approved 
under  this  Part  may  voluntarily  transfer 
program  responsibilities  required  by 
Federal  law  to  the  Secretary  by  taldng 
the  following  actixms,  or  in  such  other 
manner  as  may  be  agreed  upon  with  the 
Administrator. 

(1)  The  State  shall  give  the 
Adininistrator  and  the  Secretary  180 
days  notice  of  the  proposed  transfer. 
The  State  shall  also  submit  a  plan  for 
the  orderly  transfer  of  all  relevant 
program  information  not  in  the 
possession  of  the  Secretary  fsach  as 
permits,  permit  files,  reports,  permit 
applications)  which  are  necessary  for 
die  Secretary  to  administer  the  program. 

(Z)  V\^thin  60  days  of  receiving  the 
notice  and  transfer  plan,  the 
Administrator  and  the  Secretary  shall 
evaluate  the  Slate's  transfer  plan  and 
shall  identify  far  tfia  State  any 
additional  information  needed  by  the 
Federal  government  foe  program 
adninistratioB. 

(3)  At  least  30  days  before  the  transfer 
is  to  occur  the  Adanrastrator  shall 
publish  notice  of  transfer  m  the  Federal 
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Register  and  in  a  sufficient  number  of 
the  largest  newspapers  in  the  State  to 
provide  statewide  coverage,  and  shall 
mail  notice  to  all  permit  holders,  permit 
applicants,  other  regulated  persons  and 
other  interested  persons  on  appropriate 
EPA,  Corps  and  State  mailing  lists. 

(b)  The  Administrator  may  withdraw 
program  approval  when  a  State  program 
no  longer  complies  with  the 
requirements  of  this  Part  and  the  State 
fails  to  take  corrective  action.  Such 
circumstances  include  the  following: 

(1)  When  the  State's  legal  authority  no 
longer  meets  the  requirements  of  this 
Part,  including: 

(i)  Failure  of  the  State  to  promulgate 
or  enact  new  authorities  when 
necessary;  or 

(ii)  Action  by  a  State  legislature  or 
court  striking  down  or  limiting  State 
authorities. 

(2)  When  the  operation  of  the  State 
program  fails  to  comply  with  the 
requirements  of  this  Part,  including: 

(i)  Failure  to  exercise  control  over 
activities  required  to  be  regulated  under 
this  Part,  including  failure  to  issue 
permits; 

(ii)  Issuance  of  permits  which  do  not 
conform  to  the  requirements  of  this  Part; 
or 

(iii)  Failure  to  comply  with  the  public 
participation  requirements  of  this  Part. 

(3)  When  the  State's  enforcement 
program  fails  to  comply  with  the 
requirements  of  this  Part,  including: 

(i)  Failure  to  act  on  violations  of 
permits  or  other  program  requirements; 

(ii)  Failure  to  seek  adequate 
enforcement  penalties  or  to  collect 
administrative  fines  when  imposed,  or 
to  implement  alternative  enforcement 
methods  approved  by  the  Administrator; 
or 

(iii)  Failure  to  inspect  and  monitor 
activities  subject  to  regulation. 

(4)  When  the  State  program  fails  to 
comply  with  the  terms  of  the 
Memorandum  of  Agreement  required 
under  {  233.13. 

(c)  llie  following  procedures  apply 
when  the  Administrator  orders  the 
commencement  of  proceedings  to 
determine  whether  to  withdraw 
approval  of  a  State  program: 

(1)  Order.  The  Administrator  may 
order  the  commencement  of  withdrawal 
proceedings  on  the  Administrator's 
initiative  or  in  response  to  a  petition 
fitim  an  interested  person  alleging 
failure  of  the  State  to  comply  with  the 
requirements  of  this  Part  as  set  forth  in 
subsection  (b)  of  this  section.  The 
Administrator  shall  respond  in  writing 
to  any  petition  to  commence  withdrawal 
proceedings.  He  may  conduct  an 
informal  review  of  the  allegations  in  the 
petition  to  determine  whether  cause 


exists  to  commence  proceedings  under 
this  paragraph.  The  Administrator's 
order  commencing  proceedings  under 
this  paragraph  shall  fix  a  time  and  place 
for  the  commencement  of  the  hearing, 
shall  specify  the  allegations  against  the 
State  which  are  to  be  considered  at  the 
hearing,  and  shall  be  pubUshed  in  the 
Federal  Register.  Within  30  days  after 
publication  of  the  Administrator's  order 
in  the  Federal  Regutar.  the  State  shall 
admit  or  deny  these  allegations  in  a 
written  answer. 

The  party  seeking  withdrawal  of  the 
State's  program  shall  have  the  burden  of 
coming  forward  with  the  evidence  in  a 
hearing  under  this  paragraph. 

(2)  Definitions.  For  purposes  of  this 
paragraph  the  definition  of 
"Administrative  Law  Judge,"  "Hearing 
Clerk."  and  "Presiding  Officer"  in  40 
CFR  22.03  apply  in  addition  to  the 
following: 

(i)  "Party"  means  the  petitioner,  the 
State,  the  Agency,  and  any  other  person 
whose  request  to  participate  as  a  parfy 
is  granted. 

(ii)  "Person"  Ineans  the  Agency,  the 
State  and  any  individual  or  organization 
having  an  interest  in  the  subject  matter 
of  the  proceedings. 

(iii)  "Petitioner"  means  any  person 
whose  petition  for  commencement  of  - 
withdrawal  proceedings  has  been 
granted  by  the  Administrator. 

(3)  Procedures. 

(i)  The  following  provisions  of  40  CFR 
Part  22  [Consolidated  Rules  of  Practice] 
are  applicable  to  proceedings  under  this 
paragraph: 

(A)  Section  22.02 — (use  of  number/ 
gender); 

(B)  Section  22.04 — (authorities  of 
Presiding  Officer); 

(C)  Section  22.00— (filing/service  of 
rulings  and  orders); 

(D)  Section  22.09— (examination  of 
filed  documents); 

(E)  Section  22.19  (a),  (b)  and  (c)— 
(prehearing  conference); 

(F)  Section  22.22— (evidence); 

(G)  Section  22.23 — (objections/offers 
of  proof); 

(H)  Section  22.25— (filing  the 
transcript'  and 

(I)  Section  22.26— (findings/ 
conclusions). 

(ii)  The  following  provisions  are  also 
applicable: 

(A)  Computation  and  extension  of 
time. 

(1)  Computation.  In  computing  any 
period  of  time  prescribed  or  allowed  in 
these  rules  of  practice,  except  as 
otherwise  provided,  the  day  of  the  event 
from  which  the  designated  period  begins 
to  run  shall  not  be  included.  Saturdays, 
Sundays,  and  Federal  legal  holidays 
shall  be  included.  When  a  stated  time 


expires  on  a  Saturday,  Sunday  or 
Federal  legal  holiday,  the  stated  time 
period  shall  be  extended  to  include  the 
next  business  day. 

(2)  Extensions  of  time.  The 
Administrator,  Regional  Administrator, 
or  Presiding  Officer,  as  appropriate,  may 
grant  an  extension  of  time  for  the  filing 
of  any  pleading,  document  or  motion  (/) 
upon  timely  motion  of  a  party  to  the 
proceeding,  for  good  cause  shown  and 
after  consideration  of  prejudice  to  other 
parties,  or  [ii]  upon  his  own  motion. 
Such  a  motion  by  a  party  may  only  be 
made  after  notice  to  all  other  parties, 
unless  the  movant  can  show  good  cause 
why  serving  notice  is  impracticable.  The 
motion  shall  be  filed  in  advance  of  the 
date  on  which  the  pleading,  document  or 
motion  is  due  to  be  filed,  unless  the 
failure  of  a  party  to  make  timely  motion 
for  extension  of  time  was  the  result  of 
excusable  neglect. 

[3]  The  time  for  commencement  of  the 
hearing  shall  not  be  extended  beyond 
the  date  set  in  the  Administrator's  order 
without  approval  of  the  Administrator. 

(B)  Ex  parte  discussion  of  proceeding. 
At  no  time  after  the  issuance  of  the 
order  commencing  proceedings  shall  the 
Administrator,  Regional  Administrator, 

.  Judicial  Officer,  Regional  Judicial 
Officer,  Presiding  Officer,  or  any  other 
person  who  is  likely  to  advise  these 
officials  in  the  decisions  on  the  case, 
discuss  ex  parte  the  merits  of  the 
proceeding  with  any  interested  person 
outside  the  Agency,  with  any  Agency 
staff  member  who  performs  a 
prosecutorial  or  investigative  function  in 
such  proceeding  or  a  factually  related 
proceeding,  or  with  any  representative 
of  such  person.  Any  ex  parte 
memorandum  or  other  communication 
addressed  to  the  Administrator, 
Regional  Administrator,  Judicial  Officer, 
Regional  Judicial  Officer,  or  the 
Presiding  Officer  during  the  pendency  of 
the  proceeding  and  relating  to  the  merits 
thereof,  by  or  on  behalf  of  any  party 
shall  be  regarded  as  argument  made  in 
the  proceeding  and  shall  be  served  upon 
all  other  parties.  The  other  parties  shall 
be  given  an  opportunity  to  reply  to  such 
memorandum  or  communication. 

(C)  Intervention. 

[1]  Motion.  A  motion  for  leave  to 
intervene  in  any  proceeding  conducted 
under  these  rules  of  practice  must  set 
forth  the  grounds  for  the  proposed 
intervention,  the  position  and  interest  of 
the  movant  and  the  likely  impact  that 
intervention  will  have  on  the 
expeditious  progress  of  the  proceeding. 
Any  person  already  a  party  to  the 
proceeding  may  file  an  answer  to  a 
motion  to  intervene,  making  specific 
reference  to  the  factors  set  forth  in  the 
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foregoing  sentaace  and  pwagraph 
(b](3)(nXCKJ)  of  duft  section,  wMnn  ten 
(10)  days  afteF  fendce  of  the  nu>tk>a  for 
leave  to  intervene. 

(2)  However,  motions  to  intenrene 
must  be  filed  withia  15  dajrs  from  the 
date  the  aotice  of  die  Adndnistratar's 
order  is  pablished  in  the  Fadetri 
Refister. 

[3)  Disposition.  Leave  to  iatcrvene 
may  be  panted  only  if  Ae  iMvaiit 
demonstrates  that  [i)  his  presence  in  tlw 
proceeding  would  not  sndaly  prolong  or 
otherwise  prejudice  the  adiudication  of 
the  rights  of  the  ori^nal  parties;  [ii)  the 
movant  will  be  adversely  afiected  by  a 
final  order  and  [iii]  the  interests  of  the 
movant  are  not  being  adequately 
represented  by  the  original  partes.  The 
intervener  shall  become  a  full  party  to 
the  proceeding  upon  the  panting  of 
leave  to  intervene. 

[4]  Amicus  curiae.  Persons  not  pasties 
to  the  proceeding  who  wi^  to  file  briefa 
may  so  move.  The  motion  shall  identify 
the  interest  of  the  appficant  and  shaft 
state  the  reasons  why  the  proposed 
amicus  brief  is  desirable.  If  the  motion  is 
granted,  the  Presiding  Ofiico'  or 
Administrator  shall  issue  an  order 
setting  the  time  for  filing  such  brief.  An 
amicus  curiae  is  eligible  to  participate  m 
any  briefing  after  his  motion  is  granted, 
and  shall  be  served  with  all  briefs,  reply 
briefs,  motions,  and  orders  relating  to 
issues  to  be  briefed. 

(D]  Motions.  (1]  General  All  motions, 
except  those  made  orally  on  the  record 
during  a  hearing,  shaU  (^  be  in  writing; 
[ii]  state  the  grounds  therefore  with 
particularity;  [Hi]  set  forth  the  relief  or 
order  sought;  and  [iv]  be  accompanied 
by  any  affidavit,  certificate,  other 
evidence,  or  legal  memorandum  relied 
upon.  Such  motions  shall  be  served  ss 
provided  by  paragraph  (b)(4)  of  this 
section. 

[2]  Response  to  motions.  A  party's 
response  to  any  written  motion  must  be 
filed  within  ten  (10)  dajrs  after  service  of 
such  motion,  miless  additional  time  is 
allowed  for  such  response.  The  response 
shall  be  accompanied  by  any  affidavit, 
certificate,  other  evidence,  or  legal 
memorandum  relied  upon.  If  no 
response  is  filed  within  the  designated 
period,  the  parties  may  be  deemed  to 
have  waived  any  objection  to  the 
granting  of  the  motion.  The  Presidiiig 
Officer,  Regional  Administrator,  or 
Administrator,  as  appropriate,  may  set  a 
shorter  tine  for  response,  or  make  sach 
other  orders  concerning  the  disposition 
of  motions  as  they  deem  appropriate. 


{3l\Deci0itm.  The  Adninistrafor  shall 
rule  onattsnotionefUed  or  made  after 
service  of  the  I'seuimatudeJ  deeisiop 
upsfi  the  parties.  The  I¥esi(fiHy  Officer 
shafl  rule  on  all  ether  awtjen*.  Otal 
ar^Sranent  on  motions  witt  be  pernrilted 
where  the  Presiding  Officer,  Regional 
Administrator,  or  the  Adtaunfstrator 
connders  it  necessary  or  desirable. 

ffl  Record  of  proceedings,  [i]  The 
hearing  shall  be  either  stenographically 
reported  verba  tin  or  tape  recorded,  and 
thereupon  transcribed  by  an  official 
reporter  desigpeted  by^  the  I^esidfng 
Officer 

[ii]  AH  orders  issued  by  die  Presiding 
Officer,  transcripts  of  testimony,  written 
statements  of  position,  stipulations, 
exhibits,  motions,  briefs,  and  other 
written  material  of  any  kind  submitted 
in  the  hearing  shall  be  a  part  of  the 
record  and  shaH  be  available  for 
inspection  or  copying  in  the  Ofiree  of  the 
Hearing  Clerk,  upon  payment  of  costs. 
Inquiries  may  be  made  at  die  Office  of 
the  Administrative  Law  Judges,  Hearing 
Clerk,  401  M  Street  SW..  Washington, 
DC  20400; 

[Hi]  Upon  notice  to  all  parties  the 
Presiding  Officer  may  authorize 
corrections  to  the  transcript  whick 
involve  matters  of  substance; 

(/V)  An  original  and  two  (2)  copies  of 
all  written  submissions  to  the  hearing 
shall  be  filed  with  the  Hearing  Qerk; 

(v)  A  copy  of  each  sucii  submission 
shall  be  served  by  the  person  making 
the  submission  upon  the  Presiding 
Officer  and  each  party  of  record  Service 
under  this  paragraph  shall  take  place  by 
mail  or  personal  delivery; 

[vi]  Every  submission  shall  be 
accompanied  by  acknowledgement  of 
service  by  the  person  served  or  proof  of 
service  in  the  form  of  a  statesisnt  of  the 
date,  time,  and  manner  of  service  end 
the  names  of  the  persons  i 
certified  by  the  person  \ 
service;  and 

[vii]  The  Hearing  Clerk  shall  maintain 
and  fmiak  to  any  person  upon  retfoest. 
a  list  containing  the  name,  service 
address,  and  ft^ephone  mmiher  of  all 
parties  and  their  attorneys  or  duly 
authorized  representatives. 

[5]  Participation  by  a  person  not  o 
party.  A  person  who  is  not  a  party  may, 
in  the  discretion  of  the  Presiding  Officer, 
be  permitted  to  make  a  limited 
appearance  by  making  an  oral  or 
written  stateraeaA  of  his/her  position  on 
the  isstns  within  soch  Ibnits  and  on 
such  conifitioBS  as  may  be  fixed  by  the 


Presitfihg  Officer,  bnt  he/she  nray  not 
otherwise  participate  nr  t!ie  proceeding. 
[8]  Rights  of  parties.  (Q  All  parties  to 
the  proceeding  may: 

(A)  Appear  by  ctnmse!  or  other 
representative  in  aff  faeorii^  and 
prehearing  proceedhigs;       ^ 

(B)  Agree  to  stipatations  of  facts 
which  shall  be  made  a  part  of  the 
record 

(7)  Recommended  decision,  p)  Within 
30  days  after  the  filing  of  proposed 
findings  and  conclusions  and  reply 
briefst  die  Pcesicfing  Officer  shaU 
evaluate  the  record  before  hiss/her.  the 
proposed  findings  and  conclusions  and 
any  briefs  filed  by  the  parties,  and  shall 
prepare  a  recommended  decision,,  and 
shall  certi^  die  entire  recasd.  inrlmting 
the  recommended  decision*  to  the 
Administrator. 


(ii)  Copies  of  the  i 
decision  shall  be  served  upon  all  partes. 

(iii)  Widnn  20  days  after  the 
certification  and  ^ng  of  the  record  and 
recommended  decision,  all  parties  may 
file  with  dM  Adnnmstrator  exceptions  to 
the  recommended  decision  and  a 
supporting  brief. 

(8)  Decision  by  Admnfstratar.  (i) 
Within  60  days  after  certification  of  the 
record  and  filing  of  the  Presiding 
Officer's  recommended  decision,  the 
Administrator  shall  review  the  record 
before  him  and  issue  his  own  decision. 

(ii)  If  the  Administrator  concludes  that 
the  State  has  administered  the  program 
in  conformity  with  the  Act  and  this  Part 
his  decision  shall  constitute  "final 
agency  action"  within  the  meaning  of  5 
U.S.C  704. 

(iii)  If  the  Administrator  concludes 
that  die  State  has  not  administered  the 
program  in  conformity  with  the  Act  and 
regulations,  he  shall  b'st  the  defidencies 
ya  the  program  and  provide  the  State  a 
reasonable  time,  not  to  exceed  9Qdays, 
to  take  such  appropriate  corrective 
action  as  the  Adm^istrator  determines 
necessary. 

(iv)  Widiitt  the  time  prescribed  by  the 
Administrator  the  State  shall  take  such 
appropriate  corrective  action  as 
required  by  the  Admiaistrator  and  shaft 
file  with  the  Adssinistrator  and  all 
parties  a  statement  certified  by  the  State 
Director  that  ai^irapriate  corrective 
action  has  been  taken. 

(v)  The  Adnirastrator  may  require  a 
further  showing  in  addition  to  the 
certified  statement  that  corrective  action 
has  been  taken. 


(vi)  If  die  state  fails  to  take 
appropriate  corrective  action  and  file  a 
certified  statement  thereof  %vithin  the 
time  prescribed  by  the  Administrator, 
the  Administrator  shall  issue  a 
supplementary  order  withdrawing 
approval  of  the  State  program.  If  die 
State  takes  appropriate  corrective 
action,  the  Administrator  shall  issue  a 
supplementary  order  stating  that 
approval  of  audiority  is  not  withdrawn. 

(vii)  The  Administintor's 
supplementary  order  shall  constitute 
final  Agency  action  within  the  meanins 
of5U.S.704. 

(d)  Withdrawal  of  authorization  under 
this  section  and  the  Act  does  not  relieve 
any  person  fit>m  complying  with  the 
requirements  of  State  law.  nor  does  it 
affect  the  validity  of  actions  taken  by 
the  State  prior  to  withdrawal. 

[FR  Doc.  88-12632  Filed  6-3-88;  8:4S  am] 
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Department  of 
Housing  and  Urban 
Development 

Offlea  of  the  Secretary 

24  CFR  Part  35  et  al. 

Lead-Baaed  Paint  Hazard  Elimination; 

Phial  Rule 
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DEPARTMENT  OF  HOUSING  AND 
\^RBAN  DEVEia)PMENT 

Office  of  the  Secretary 

24  CFR  Parts  35. 200, 510, 51 1, 570. 
882, 886,  »41. 965,  and  966 

(Dectol  Na  R-M-13S2.  FR-2447] 
Lead-Based  Paint  Haiard  EHmination 

AQCNCV:  Office  of  the  Secretary,  HUD. 
ACTMN:  Fmal  rule. 


:  In  response  to  amendments 
to  the  Lead-Based  Paint  Poisoning 
Prevention  Act  ("LPPPA")  by  section  566 
of  the  Housing  and  Community 
Development  Act  of  1967  (Pub.  L 100- 
242  approved  February  5. 1066)  (1987 
Act).  HUD  is  amending  its  regulations 
regarding  the  elimination  of  hazards  due 
to  lead-based  paint  in  Public  and  Indian 
Housing.  This  final  rule  amends  24  CFR 
Part  35,  Lead-Based  Paint  Poisoning 
Prevention  in  Certain  Residential 
Structures.  24  CFR  Part  941.  Public 
Housing  Development  Subpart  H  in  24 
CFR  Part  965,  PHA-owned  or  Leased 
Projects-Maintenance  and  Operation 
and  24  CFR  Part  966,  Comprehensive 
Improvement  Assistance  Program 
("CIAP") 

HUD  has  also  changed  the  definition 
of  "applicable  surfaces"  to  include  all 
interior  and  exterior  painted  surfaces 
and  changed  the  construction  cut-off 
dates  to  1978  for  other  HUD  programs, 
including  certain  FHA  Single  Family  and 
Multifamily  Housing  Programs,  Section  8 
Housing  Assistance  Payments  Program 
for  Substantial  Rehabilitation,  Section  8 
Existing  Housing  Certificate.  Section  8 
Moderate  Rehabilitation  Program. 
Community  Development  Block  Gnat, 
Urban  Development  Action  Grant, 
Secretary's  Fund.  Section  312  f 

Rehabilitation  Loan  and  Rental       '^  .  .  . 
Rehabilitation  Programs.  Additiomu 
changes  to  these  programs  will  be 
initiated  after  HIJD  conducts  the 
demonstration  program  discussed 
below. 

This  final  rule  also  revises  regulations 
for  rehabilitation  under  section  203(k)  of 
the  National  Housing  Act  This  rule 
permits  an  escrow  procedure  in  the  case 
of  rehabilitation  woric  in  dwellings 
financed  under  section  203(k).  In 
response  to  public  comments,  this  rule 
also  permits  an  escrow  procedure  in 
those  circumstances  where  exterior 
defective  paint  surfaces  cannot  be  | 
abated  due  to  adverse  weather 
conditions. 
KFPECnVE  OATC  June  8. 1988. 

FOR  nNrmai  w^ohiiatiow  contact. 

Nancy  Chisholm,  Director  of  Policy. 
Office  of  Public  and  Indian  Housing, 


(202)  755-6713.  Room  411&  Department 
of  Housing  and  Urban  Development  481 
Seventh  Street  SW..  Washington,  DC 
20410.  (This  is  not  a  toll-free  telephone 
number.) 

SUPPLBMBrfAIIV  mFOfMAATION: 

LBaclcground 

HUD  is  amending  its  current 
regulations  implementing  section  302  of 
die  LPPPA  (42  U,S.C.  4822)  in  response 
to  recent  amendments  contained  in 
section  566  of  the  Housing  and 
Community  Development  Act  of  1087. 
Consistent  with  the  legislative  history  of 
section  566  (S.  825.  lOOUi  Cong..  1st 
Sess..  Cong.  Rec.  S 18615. 18618 
(December  21, 1987)).  this  rule  relates 
primarily  to  Public  and  Indian  Housing, 
although  the  definition  of  applicable 
surface  in  all  program  regulations  is     ' 
amended  to  include  all  interior  and 
exterior  painted  surfaces,  and 
construction  cut-off  dates  in  all 
programs  are  amended  to  include 
housing  constructed  prior  to  1978. 
Certain  program  regulations  are 
individually  amended  to  include  the 
construction  cut-off  date  of  1978  in  this 
rule  (see  Section  VI  below)  while  other 
programs  incorporate  by  reference  Part 
35  (s^..  Urban  Homesteading. 
Emergency  Shelter  Grants)  which  Is  also 
amended  to  include  housing 
construction  prior  to  1978.  Additional 
regulations  to  these  programs  may  be 
proposed  after  HUD  conducts  the 
demonstration  program  mandated  by 
section  566. 

Section  566  required  publication  of  a 
proposed  rule  by  April  5. 1988  (see  53  FR 
1164.  April  5. 1988)  and  publication  of  a 
final  rule  to  be  effective  by  June  6. 1988. 
Given  this  rulemaking  schedule  and  the 
1966  Congressional  recess  schedules,  the 
Department  has  interpreted  the 
statutory  rulemaking-schedule  as  an 
expression  of  Congressional  intent  to 
exempt  this  rulemaking  from  the 
prepublication  review  and  delayed 
effective  date  requirements  contained  in 
section  7(0)  (2)  and  (3)  of  die 
Department  of  Housing  and  Urban 
Development  Act 

This  preamble  is  divided  into  six 
sections:  (1)  Background  (discussion  of 
statutory  and  regulatory  requirements 
and  the  HUD  demonstration  program; 
(2)  Recent  Studies  of  the  Lead-Based 
Paint  Problem  (the  Centers  for  Disease 
Control's  January  1985  Statement  on 
Preventing  Lead  Poisoning  in  Young 
Children  and  the  Environmental 
Protection  Agency's  Air  Quality  Criteria 
for  Lead).  (3)  Proposed  Public  and 
Indian  Housing  Rulemaking  and 
Comments:  (4)  Summary  Fbial 
Requirements  for  Public  and  Indian 
Housing's  Program;  (5)  Proposed 


Regulations  for  RehabtHtaHon  Under 
Section  203(k)  of  the  National  Housing 
Act,  Comments  and  Final  Regulations; 
and  (6)  Section-by-Section  Review  of 
Regulations. 

A.  Statutory  and  Regulatory 
Requirements  . 

HUD's  authority  to  issue  this  rul^  is 
based  on  section  302  of  the  LPPPA. 
Added  in  1073.  and  amended  in  1987  by 
section  666  of  the  Housing  and 
Community  Development  Act  of  1987, 
this  section  requires  the  Secretary  of 
HUD  to  "establish  procedures  to 
eliminate  as  far  as  practicable  the 
hazards  of  lead-based  paint  poisoning 
with  respect  to  any  existing  housing 
which  may  present  such  hazards  and 
which  is  covered  by  an  application  for 
mortgage  insurance  or  housing 
assistance  payments  under  a  program 
administered  l^  the  Secretary."  The 
statute  further  prescribes  that  such 
procedures  shall  "as  a  minimum  provide 
for  *  *  *  appropriate  measures  to 
eliminate  as  far  as  practicable 
immediate  hazards  due  to  the  presence 
of  accessible  intact  intact  and 
nonintact  interior  and  exterior  painted 
surfaces  that  may  contain  lead  in  any 
audi  housing  in  which  any  child  who  is 
less  than  seven  years  of  age  resides  or  is 
expected  to  reside":  and,  further,  that 
the  procedures  must  apply  to  housing 
constructed  prior  to  1978. 

Under  new  section  302(b),  the 
procedures  established  by  the  Secretary 
for  the  detection  and  abatement  of  lead- 
based  paint  poisoning  hazards  in  any 
housing,  including  housing  assisted 
under  section  8  of  the  United  States 
Housing  Act  of  1037  "shall  be  based 
upon  criteria  that  measure  the  condition 
of  the  housing;  and  shall  not  be  based 
upon  criteria  that  measure  the  health  of 
the  residents  of  the  housing." 

For  public  housing  assisted  under 
section  9  of  the  United  States  Housing 
•  Act  of  1937,  new  section  302(d)  requires 
(1)  testing  of  each  vacant  dwelling  prior 
to  rerenting,  (2)  a  random  sample  of  all 
occupied  dwellings,  and  (3)  testing  of 
each  dwelling  in  any  housing  in  which 
there  is  a  dwelling  determined  (through 
testing  of  vacant  dwellings  prior  to 
rerenting  or  from  the  random  sample  of 
all  occupied  dwellings)  to  have  lead- 
based  paint  hazards.  The  Secretary  is 
required  to  complete  the  testing  of  the 
public  housing  described  dwellings 
before  the  expiration  of  five  years  from 
the  date  of  the  publication  of  final 
regulations  required  by  section  566.  The 
inspections  are  to  be  prioritized  on  the 
basis  of  vacancy,  age  of  housing,  or 
projected  modernization  or 
rehabilitation.  The  Secretary  is  to 


require  abatement  to  eliminate  Uie  lead- 
based  paint  poisoning  hazards  in 
housing  in  which  U»e  test  results  equal 
or  exceed  1  mg/cm*.  If  die  test  resulte 
equal  or  exceed  a  level  o(l  mg/cm*.  die 
results  shall  be  provided  to  any 
potential  purchaser  or  tenant  of  the 
housing.  The  Secretary  is  also  to 
periodically  review  and  reduce  the  level 
below  1  mg/cm*  to  the  extent  diat 
reliable  technology  makes  feasible  the 
detection  of  a  lower  level  and  medical 
evidence  supports  the  imposition  of  a 
lower  level. 

B.  HUD  Demonstration  Program 

New  section  302(d)(2)  requires  HUD  to 
carry  out  an  abatement  demonstration 
program  with  respect  to  single  family 
and  multifamily  properties  owned  by 
HUD.  HUD  is  to  utilize  a  sufficient 
variety  of  abatement  mediods  in  a 
sufficient  number  of  areas  and 
circumstances  to  demonstrate  their 
relative  cost-effectiveness  and  dieir 
applicability  to  various  types  of  housing. 
Not  later  than  16  months  after  the 
effective  date  of  regulations  required  by 
section  566,  HUD  is  to  transmit  to 
Congress  its  findings  and 
recommendations  for  legislation.  HUD  is 
to  examine  die  most  rehable  technology 
available  for  detecting  lead-based  paint: 
the  most  efficient  and  cost-effective 
mediods  for  abatement  safety 
considerations  in  testing;  over  accuracy 
and  reliability  of  laboratory  testing  of 
physical  samples.  X-ray  fluorescence 
machines  ("XRFs")  and  odier  available 
testing  procedures;  availability  of 
qualified  samplers  and  testers;  and  an 
estimate  of  the  amount  characteristics 
and  regional  distribution  of  housing  in 
die  United  States  that  contains  lead- 
based  paint  hazards  at  differing  levels 
of  contamination. 

Not  later  than  nine  months  after  the 
completion  of  the  demonstration 
program,  HUD,  based  on  the 
demonstration,  is  to  prepare  and 
transmit  to  Con^^ss  a  comprehensive 
and  woricable  plan,  including  any 
recommendations  for  changes  in 
legislation,  for  the  prompt  and  cost- 
effective  inspection  and  abatement  of 
privately  owned  single  family  and 
multifamily  housing,  including  housing 
assisted  under  section  6  of  the  United 
States  Housing  Act  of  1937. 

The  demonstration  authorized  by 
section  566  is  expected  to  contiibute 
significanUy  to  the  store  of  knowledge 
on  safe  and  effective  abatement.  For  the 
Public  and  Indian  housing  program, 
HUD  does  not  intend  to  vyait  for  the 
results  of  the  demonstration  before 
testing  and  abatement  guidelines  are 
published  because:  (1)  It  is  necessary  to 
test  now  to  assure  completion  of  the 


above  described  testing  within  a  five- 
year  time  frame;  (2)  work  to  be 
performed  under  the  modernization 
program  would  create  lead-based  paint 
hazards  with  the  breaking  of  painted 
surfaces;  (3)  it  is  cost-effective  to  do 
testing  in  conjunction  with 
modernization  so  that  required 
abatement  may  be  merged  into  the 
modernization  work  efficiendy,  rather 
than  be  performed  independendy  later; 
and  (4)  defective  paint  creates  ongoing 
hazards  which  must  be  addressed 
during  normal  maintenance  inspections. 
HUD  will  publish  testing  and  abatement 
guidelines  as  sochi  as  possible.  These 
guidelines  will  be  based  on  the  very 
extensive  experience  of  those  who  have 
been  involved  in  lead-based  paint 
programs  and  the  public  comments. 
Benefits  resulting  from  the 
demonstration  progam  can  be 
incorporated  into  such  guidelines  as 
they  are  made  available. 

0.  Recent  Studies  of  Lead  Poisoning 
Problem 

A.  Centers  for  Disease  Control's  January 
1985  Statement 

In  January  1685,  die  Centers  for 
Disease  Contitil  (CDC)  issued  a  second 
revision  to  its  statement  entided 
"Preventing  Lead  Poisoning  in  Young 
Children".  Based  on  new  research 
findings  on  lead  toxicity.  CDC  redefined 
elevated  blood  lead  level  ("EBL")  at  a 
lower  blood  lead  level  (from  30  to  25  ug/ 
dl.  micrograms  of  lead  per  deciUter  of 
whole  blood)  and  updated  its 
recommendations  on  lead-based  paint 
hazard  abatement  CDC  is  currendy 
considering  even  lower  blood  lead 
levels. 

B.  EPA  Air  QuaJity  Criteria  for  Lead^ 

EPA's  Air  Quality  Criteria  for  Lead 
evaluates  and  assesses  scientific 
information  on  die  health  and  welfare 
effects  associated  with  exposure  to 
various  concentrations  of  lead  in 
ambient  air.  The  documentation 
considers  all  sources  of  lead  including 
lead-based  paint  EPA  has  finalized  diis 
document  and  has  prepared  an 
addendum  which  discusses  recent 
papers  and  scientific  literature 
concerning  the  relationship  between 
blood  lead  levels  and  blood  pressure. 

ni.  Proposed  Public  and  Imiian  Housing 
Rulemaking  and  Comments 

A  proposed  rule  regarding  elimination 
of  hazards  due  to  lead-based  paint  in 
Public  and  Indian  Housing  was 
published  on  April  5. 1988  (53  FR  11164). 
In  response  to  section  566  of  die  1987 
Act  this  rule  proposed  amendment  of  24 
CFR  Part  35.  Lead-Based  Paint  Poisoning 


Prevention  in  Certain  Residential 
Structures;  24  CFR  Part  941.  Public 
Housing  Development  Subpart  H  of  24 
CFR  Part  965.  PHA-owned  or  Leased 
Projects-Maintenance  and  Operation; 
and  24  CFR  Part  968,  Comprehensive 
Improvement  Assistance  Program 
C'CIAF').  The  proposed  rule  discussed 
the  six  main  components  for  addressing 
the  hazards  of  lead-based  paint  in 
Public  and  Indian  Housing:  (1) 
Maintenance  Obligations;  (2)  Unit 
Turnover  Procedures:  (3)  Emergency 
Procedures  Involving  Children  With 
EBLs;  (4)  Comprehensive  and 
Homeownership  Modernization 
Procedures;  (5)  Other  Family  Project 
Procedures;  and  (6)  Development/ 
Acquisition  Requirements.  HUD 
solicited  comments  on  all  aspects  of 
Public  and  Indian  Housing's  lead-based 
paint  poisoning  prevention  requirements 
and  specifically  requested  information 
for  the  development  of  HUD  testing, 
abatement,  inspection  certification,  and 
relocation  guidelines. 

Comments  were  received  on  all 
aspects  of  Public  and  Indian  Housing's 
lead-based  paint  poisoning  prevention 
requirements  as  well  as  general 
concerns  regarding  regulating  lead- 
based  paint  hazard  elimination.  HUD 
also  received  significant  technical 
information  which  will  be  helpful  in  the 
publication  of  the  above-referenced 
guidelines.  Fifty-eight  comments  were 
received  bum  commenters  including 
thirty-five  public  housing  authorities 
("PHAs")  (predominantiy  soudiem 
PHAs),  environmental  groups,  trade 
associations,  state  and  local  health 
departments,  independent  laboratories, 
a  private  law  firm,  a  legal  services 
organization.  Federal  agencies,  a 
Congressman,  manufacturers  of  XRFs 
and  contractors. 

This  section  will  first  discuss  the 
general  concerns  of  proposed  rule 
commenters  and  then  specific  Public 
and  Indian  Housing  issues.  Comments 
regarding  the  proposed  r^;ulations  for 
rehabilitation  under  section  203(k)  of  die 
National  Housing  Act  are  discussed  in 
Section  V  of  this  preamble. 

A.  General  Concerns 

1.  Feasibility  Considerations 

There  were  a  number  of  general 
concerns  regarding  regulating  lead- 
based  paint  hazard  elimination.  At  least 
thirteen  commenters  concluded  that  the 
proposed  regulations  were  impossible  to 
execute.  Many  regarded  section  566  of 
the  1967  Act  as  impractical  and 
impossible  to  administer.  A  significant 
majority  of  the  PHA  commenters 
emphasized  the  hardship  the  regulations 
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and  statntoiy  amendments  caused  for 
PHAs.  Odier  commenters  indicated  that 
similar  problems  will  arise  in  other  HUD 
programs  if  similar  principles  are    I 
applied.  Four  commenters  suggested 
that  the  proposed  regulations  wasted 
resources  of  PHAs.  Ten  commenters 
believed  that  the  proposed  regiilation 
would  increase  the  hazards  of  lead- 
based  paint  The  specific  comments 
justifying  these  conclusions  are  largely 
contained  in  the  discussion  below  of 
Public  and  Indian  Housing's  Lead-Based 
Paint  Program  issues.  Ultimately,  the 
majority  of  commenters,  especially 
PHAs,  called  for  the  postponement  of 
the  public  housing  regulation.  Many 
commenters  suggested  a  delay  in  the 
elective  date  of  the  regulations  until 
testing  and  abatement  guidelines  are 
available.  Several  commenters  advised 
further  development  of  the  approach  to 
eliminating  the  hazards  of  lead-based 
paint  was  warranted.  Other  commenters 
did  not  believe  a  viable  program  could 
be  designed  without  a  significant 
infusion  of  funding  and  improved  testing 
and  abatement  technology.  In  addition 
to  delaying  the  implementation  of  the 
requirements  in  section  566  of  the  1987 
Act  commenters  suggested  expanding 
the  testing  period  for  Pubhc  and  Indian 
Housing  beyond  the  five  year  statutory 
period. 

Alternate  approaches  were  suggested 
by  the  commenters.  Several  commenters 
suggested  that  HUD  should  review  the 
current  regulation  for  effectiveness,  gain 
more  expertise  by  consulting  with  the 
scientific  and  medical  communities,  the 
National  Institute  of  Building  Sciences, 
National  Bureau  of  Standards,  the 
Environmental  Protection  Agency,  and 
other  interested  groups  including  PHAs 
and  trade  associations,  and  seriously 
use  the  demonstration  program  as  a  tool 
for  developing  a  better  lead-based  paint 
program.  One  commenter  stated  that 
HUD  failed  to  make  the  lead-based 
paint  situation  clear  to  Congress,  and 
three  commenters  suggested  that  HUD 
should  seek  Congressional  modification 
of  the  LPPPA. 

Six  commenters  questioned  whether 
there  was  a  severe  lead-based  paint 
problem  in  Public  and  Indian  Housing 
and  pointed  to  other  sources  of  lead 
poisoning.  Many  commenters  expressed 
concerns  about  other  emergency 
conditions  in  PHA  housing  and     | 
anticipated  a  decline  in  the  general 
condition  of  PHA  housing. 

Although  many  valid  comments  have 
been  presented  and  described,  HUD 
believes  it  must  follow  the 
Congressional  mandate  expressed  in 
section  566  of  the  1987  Act  and  must 
publish  effective  final  regulations.  After 


the  demonstration  program  (detailed  in 
Section  I.B.  above).  HUD  will  transmit  to 
Congress  its  findings  and 
recommendations  for  legislation.  These 
comments  and  this  rulemaking 
experience  will  be  instrumental  in 
developing  the  Congressionally  required 
report  and  in  preparing  future 
regulations. 

2.  Discretion  and  liability 

Many  PHAs  were  concerned  as  to  the 
extent  of  their  discretion  and  liability 
under  the  proposed  regulation.  In 
describing  the  requirements  for  the 
Public  and  Indian  Housing  program  in 
Section  IV  of  this  preamble,  HUD  has 
attempted  to  clarify  those  limited  areas 
of  PHA  discretion.  Commenters  also 
requested  guidance  on  PHA  liability  and 
insurance  needs  regarding  the 
discretionary  areas.  HUD  believes  it  is 
for  PHA  counsel  and  advisors  to  assess 
the  PHA  liability  and  need  for 
insurance. 

HUD  has  learned  that  the  majority  of 
insurance  companies  writing  general 
liability  coverage  for  PHAs/IHAs  have 
adopted,  as  a  standard  policy  form,  the 
1986  Commercial  General  Liabihty 
policy  wording  and  are  issuing  this  form 
on  new  and  renewal  policies  with  1988 
effective  dates.  The  new  policy  form 
does  not  provide  bodily  injury  or 
property  damage  coverages  arising  out 
of  the  actual,  alleged  or  threatened 
discharge,  dispersal,  release  or  escape 
of  pollutants.  Pollutants  include  any 
solid,  liquid,  gaseous  or  thermal  irritant 
or  contaminant,  including  smoke,  soot, 
(from  a  nonhostile  fire)  vapor,  fumes, 
acids,  chemicals  and  waste.  The  lead  in 
lead-based  paint  is  a  "pollutant." 
Insurance  companies  are  very  much 
aware  of  this  hazard  in  PHA/IHA 
projects  and  many  insurers  are 
excluding  all  claims  that  are  caused  by 
the  lead-based  paint.  Insurance 
companies  are  taking  the  same  position 
when  insuring  a  Section  8  landlord. 

All  PHAs/IHAs  are  urged  to  contact 
their  insurance  agent/broker  for  a  clear 
interpretation  of  the  coverage  afforded 
by  dieir  liability  insurance  policy. 

Commenters  were  concerned  who  will 
determine  what  constitutes 
"practicabiHty"  or  "practicality"  under 
the  LPnPA  and  in  the  individual  housing 
programs.  It  is  HUD's  opinion  that 
Section  566  essentiaUy  eliminated  most 
of  the  discretion  under  the  LPPPA  for 
the  Secretary  and  program  participants 
and  substituted  Congressional  mandates 
obviating  the  need  for  practicability 
analyses. 

3.  Housing  v.  Health  Approach 

Section  566  of  the  1967  Act  requires 
HUD  to  establish  procedures  based 


upon  criteria  that  measures  the 
condition  of  the  housing  (housing 
approach)  rather  than  measuring  the 
health  of  the  residents  of  the  housing 
(health  approach).  Only  one  commenter 
suggested  a  return  to  the  health 
approach;  however,  HUD  can  not 
statutorily  use  a  health  approach. 

Four  commenters  noted  that  HUD 
must  amend  other  program  regulations 
(such  as  Section  8  and  insured  single 
family  programs)  to  reflect  the  housing 
approach.  The  proposed  regulation 
stated  that  HUD  plans  to  amend  the 
other  program  regulations  (in  addition  to 
the  definitional  changes  and 
construction  cut-off  dates)  after  the 
demonstration  program  (see  Section  I  of 
preamble).  This  plan  is  supported  by  the 
legislative  history  for  section  566  of  the 
1987  Act  (S.  825, 100th  Cong..  1st  Bess.. 
Cong.  Rec  S 18615. 18618  (December  21. 
1987)).  Many  commenters  expressed 
concerns  regarding  the  potential 
treatment  and  impact  on  these  other 
programs.  HUD  will  especially  review 
these  comments  in  preparing  the 
Congressional  reports  and  drafting 
future  proposed  lead-based  paint 
regulations  for  the  other  HUD  programs. 

4.  Elderly  Housing 

Eight  commenters  expressed 
confusion  and  disagreement  over  the 
coverage  of  elderly  housing.  HUD  does 
not  intend  to  apply  the  revised  Public 
and  Indian  Housing  program 
requirements  to  elderly  projects  or  0- 
bedrodln  units  (see  definition  of  family 
project.  24  CFR  965.702).  Guided  by  the 
exception  in  the  1987  Act  for  elderly 
housing  and  0-bedroom  units,  HUD  does 
not  expect  children  who  are  less  than 
seven  years  of  age  to  reside  in  elderly 
projects  or  0-bedroom  units. 

5.  Notice  and  Comment  Procedures 

Five  commenters  stated  that  the 
proposed  regulation  provided  only 
minimal  notice  and  did.not  allow 
sufficient  time  for  the  development  of 
public  comments  (normally  sixty  days). 
Section  566  of  the  1987  Act  permitted 
only  sixty  days  for  final  rulemaking.  As 
a  result  HUD  had  to  shorten  the 
comment  period  to  meet  this  statutory 
deadline. 

A  few  commenters  noted  that  a  few  of 
section  566's  requirements  already 
appeared  in  CIAP  Notice  88-7.  Public 
and  Indian  Housing  issued  that  notice  in 
order  to  provide  PHAs  with  early  notice 
of  the  effect  of  section  566  and  to 
coordinate  the  upcoming  regulations 
with  the  FY  1988  CIAP  processing 
schedule. 
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6.  Environmental  Impact 

One  MIA  questioned  whether  HUD's 
Finding  of  No  Significant  Impact 
("FONSI")  on  the  environment  was 
justified.  The  FONSI  detailed  the 
proposed  regulation  and  concluded  that 
the  proposed  regulation  would  benefit 
the  environment  and  would  reduce  the 
hazards  of  lead-based  paint  The  FONSI 
is  available  for  inspection  during  regular 
business  hours  in  the  Office  of  the  Rules 
Docket  cleric  Room  10276, 451  Seventh 
Street  SW..  Washington,  DC  20410. 

7.  Definitions 

The  proposed  rule  defined  applicable 
surfaces  to  include  all  interior  and 
exterior  painted  surfaces  of  residential 
structures.  A  majority  of  commenters 
agreed  with  HUD's  inclusion  of  all 
interior  and  exterior  painted  surfaces. 
Four  commenters,  however,  suggested 
that  HUD  limit  the  coverage  of  exterior 
surfaces  to  a  four  or  five  feet  level  and 
the  Environmental  lYotection  Agency 
and  National  Institute  of  Environmental 
Health  Sciences  suggested  including 
maintenance  areas  normally 
inaccessible  to  tenants  because  lead- 
based  paint  dust  bom  these  rooms  may 
contaminate  tenant  areas.  One 
commenter  suggested  that  the  "as  far  as 
practicable"  language  in  the  LPPPA 
allows  HUD  to  exclude  areas 
inaccessible  to  children. 

Section  566  of  the  1987  Act  provides 
that  HUD's  procedures  are  to  eliminate 
as  far  as  practicable  immediate  hazands 
due  to  the  presence  of  "accessible 
intact,  intact,  and  nonintact  interior  and 
exterior  painted  surfaces  that  may 
contain  lead  in  any  such  housing  in 
which  any  child  who  is  less  than  seven 
years  of  age  resides  or  is  expected  to 
reside"  (emphasis  added).  Congress  has 
made  it  clear  that  it  intends  to  include 
all  intact  and  nonintact  interior  and 
exterior  painted  surfaces  that  may 
contain  lead,  and  HUD  has  drafted  the 
rule,  in  that  fashion. 

Five  commenters  requested  a 
clarification  concerning  the4enns 
"project"  and  "building".  HUD  intends 
to  use  these  terms  in  the  same  way  as  it 
does  for  the  CLAP  program.  Project 
refers  to  the  units  or  buildings 
undei^oing  comprehensive  or 
homeownership  modernization  or 
projects  (except  elderly  projects) 
assisted  under  section  9  of  the  U.S. 
Housing  Act  of  1937.  A  building  is  used 
in  the  typical  sense  to  describe 
structiu-al  parts  of  a  project 

One  commenter  suggested  that 
immediate  hazard  should  be  defined. 
HUD  beUeves  the  program-specific 
regulations  (e.g.,  24  CFR  Part  965, 


Subpart  H)  collectively  serve  as  a 
definition  of  immediate  hazard. 

One  commenter  wm  confused  by  the 
use  of  both  the  terms  abatement  and 
treatment.  HUD  used  these  terms 
interchangeably.  The  final  rule 
predominantly  uses  the  term  treatment 
to  avoid  any  confusion. 

8.  Notification 

One  commenter  suggested  that  the 
regulation  should  be  modified  to  provide 
for  a  hazard  notice  in  the  language  of 
the  tenant  HUD  intends  to  prepare  a 
revised  uniform  notification  for  use  in 
all  of  its  programs.  HUD  intends  to  also 
provide  a  Spanidi  version  with  this 
notification.  Other  translations  will  be 
prepared  as  needed  by  the  organization 
authorized  to  administer  the  HUD- 
associated  housing  program  (ej;., 
PHAs). 

Another  comment  was  to  modify  the 
rule  to  provide  that  notice  be  given  to 
the  "official"  tenant  since  many  families 
may  reside  in  the  same  apartment  for 
extended  periods  without  notice  to  the 
PHA.  HUD  does  not  believe  this 
modification  is  necessary  because  the 
terms  tenant  tenant  family  and  family 
are  used  consistently  throughout  the 
Public  and  Indian  Housing  regulations 
and  includes  only  the  tenants  covered 
by  the  lease. 

9.  Lead  Level 

Two  commenters  suggested  that  HUD 
should  reduce  the  lead  level  to  .7  mg/ 
cm*.  Other  commenters  suggested  a 
review  of  the  lead  level  or  use  of  local 
levels.  Section  566  of  the  1987  Act  sets  a 
1  mg/cm*  level  which  is  to  be 
periodically  reviewed  by  the  Secretary 
and  reduced  to  die  extent  that  reliable 
technology  makes  feasible  the  detection 
of  a  lower  level  and  medical  evidence 
supports  the  imposition  of  a  lower  level. 
As  part  of  the  demonstration  program. 
HUD  will  be  reviewing  the  XRF,  new 
technology  and  the  lead  level. 
Additionally,  redesignated  §  965.710 
(formerly  24'CFR  965.706)  requires 
compliance  with  local  law  governing 
lead-based  paint  testing. 

10.  Construction  Cut-off  Date 

Many  commenters  noted  that  the 
regulation  followed  section  566  of  the 
1987  Act  and  imposed  a  1978 
construction  cut  off  date.  However,  one 
commenters  noted  that  this  change 
along  with  the  new  definition  of 
applicable  surfaces  would  result  in  at 
least  a  100%  increase  in  the  number  of 
surfaces  covered  and  corresponding 
costs.  HUD  believes  that  the  1978 
construction  cut-off  date  is  not 
discretionary. 


B.  Public  and  Indian  Housing  Issues 

1.  Routine  Maintenance  Requirements 
(section  965.704) 

In  family  projects  constructed  prior  to 
1978  or  substantially  rehabilitated  prior 
to  1978,  the  PHA  is  to  visually  inspect 
units  for  defective  paint  surfaces  as  part 
of  routine  periodic  unit  inspections  and 
treat  the  defective  area  within  a 
reasonable  period  of  time.  Four 
commenters  suggested  that  the  routine 
maintenance  procedures  should  be 
combined  with  CIAP  procedures.  HUD 
disagrees  because  of  the  nature  of  the 
work  (maintenance  vs.  modernization), 
funding  mechanisnu  and  scope  of  the 
abatement  and  surfaces  to  be  treated. 

2.  Unit  Turnover/Vacant  Unit 
Procedures  (section  965.705) 

Applicable  surfaces  in  family  projects 
are  to  be  tested  at  unit  turnover. 
Nineteen  commenters  were  concerned 
with  these  procedures.  Many 
commenters  suggested  there  would  be 
additional  cost  fewer  available  testers, 
increased  opportunities  for  vandalism, 
an  increase  in  the  number  of  vacancies, 
the  need  for  additional  rehabilitation, 
difficult  tenant  choices  for  available 
units  and  cost  inefficiencies.  Some 
commenters  suggested  the  regulation 
was  unworkable,  unnecessary  and 
would  have  a  negative  iinpact  on  the 
performance  funding  system. 

HUD  has  clarified  the  proposed 
regulation;  however,  vacant  unit  testing 
at  unit  timiover  is  mandated  by  section 
566  of  the  1987  Act. 

3.  Emergency  Procedures  (Section 
965.706) 

In  addition  to  the  maintenance 
obligations,  unit  tiunover  and  random 
testing  requirements  discussed  in 
section  IV  of  this  preamble,  emergency 
procedures  apply  to  situations  involving 
EBL  children.  Most  commenters  agreed 
with  HUD's  emergency  procedures; 
however  four  commenters  asked  what  a 
PHA  should  do  if  a  lead-free  apartment 
does  not  exist  in  the  PHA's  stock  and 
who  will  pay  for  such  housing  outside 
PHA  stock.  HUD  suggests  that 
temporary  lead-free  housing  should  be 
secured  by  the  PHA  (at  iU  cost)  for  the 
family  with  the  EBL  child.  HUD  will 
address  the  relocation  issue  in  the 
abatement  guidelines. 

4.  CIAP  Procedures  (Sections  968.5, 
968.9(e)) 

Many  commenters  suggested  that     • 
many  other  emergencies  would  be  left 
uncorrected  because  of  the  lead-based 
paint  requirements  and  ultimately  only 
lead-based  paint  testing  and  abatement 
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would  be  funded  because  of  budgetary 
reductions.  Many  commenters  urged 
HUD  to  secure  more  CIAP  funding  and 
assist  mAs  with  their  funding  and 
planning  problems.  One  commenter 
suggested  that  all  lead-based  paint 
activities  be  included  in  the  Group  1 
funding  level.  PHAs  indicated  that  the 
new  testing  requirements  will  have  a 
negative  impact  on  the  1968  CIAP 
funding  cycle  and  urged  HUD  to 
withdraw  CIAP  Notice  88-7. 

In  order  to  complete  the  statutory 
required  testing  within  five  years,  HUD 
believes  that  it  must  impose  the 
requirements  immediately  and  allow 
1988  funds  to  be  used  to  begin  the 
process.  For  this  reason.  HUD  does  not 
intend  to  withdraw  CIAP  Notice  88-7  or 
change  its  funding  procedures.  HUD  has 
attempted  to  describe  in  more  detail  the 
CIAP  funding  procediu^s  for  lead-based 
paint  testing  aiid  abatement  | 

5.  Testing 

Thirty-two  commenters  raised  issues 
regarding  the  reliability  and  availability 
of  the  XRF  testing  equipment  and  the 
testers.  In  its  previous  lead-based  paint 
rulemaking  in  1965-1987.  HUD  reviewed 
these  issues.  HUD  is  also  required  to 
examine  these  issues  as  part  of  the 
demonstration  program.  HUD  will  utilize 
these  conunents  as  part  of  its 
examination  of  the  problem  for  the 
Congressional  report 

Twenty-four  commenters  requested 
testing  guidelines  as  soon  as  possible. 
Many  commenters  submitted  sample 
testing  procedures  which  will  be  useful 
in  preparing  HUD  guidelines.  As  part  of 
the  guidelines,  commenters  suggested 
that  HUD  consider  the  issues  of 
independent  third  party  testing 
(conflicts  of  interest  created  by  having 
the  same  group  test  and  abate],  regular 
retesting,  testing  after  abatement  testing 
priorities  [e.g.,  by  units),  contracting 
guidelines  for  testing  and  cost  estimates 
for  the  XRF  and  staff.  HUD  will  consider 
these  issues  in  drafting  the  guidelines. 

Two  commenters  suggested  diat  paint 
manufacturers  should  share  in  the 
testing  and  abatement  costs.  Section  566 
of  the  1987  Act  only  provides  for 
existing  Federal  funding  sources.  HUD 
does  not  foresee  any  sharing  of  costs 
with  paint  manufacturers. 

One  commenter  considered  the  testing 
and  abatement  to  be  discriminatory 
because  similar  testing  and  abatement  is 
not  required  in  other  HUD  programs. 
After  the  demonstration,  other  HUD 
programs  will  need  to  redesign  their 
testing  and  abatement  requirements. 

Five  commenters  stated  that  HUD 
should  conduct  testing  with  its  own 
personnel  and  equipment  or  contract 
wTth  a  testing  service.  HUD  does  not 


believe  this  is  a  practicable  alternative 
at  this  time. 

The  random  sampling  requirements 
including  scattered  site  and  100%4esting 
[e.g.,  PHAs  are  required  to  test  all 
surfaces  in  all  units  in  the  CIAP  project 
if  one  unit  in  the  random  sample 
includes  lead-based  paint)  requirements 
generated  six  comments.  Comments 
were  split  between  increasing  or 
reducing  the  percentage  of  units 
(including  scattered  site  units)  to  be 
tested  and  the  need  for  100%  testing  if 
lead-based  paint  was  found  in  the 
sample.  The  random  testing  in  the 
proposed  regulation  is  being  retained 
because  decreasad  sample  sizes  would 
lower  the  statistical  coriidence  and 
stringency  levels  of  the  tests.  Sample 
size  increases,  on  the  other  hand,  would 
impose  extra  costs  on  the  WAs  while 
providing  less  than  proportionate 
increases  in  statistical  precision  levels. 
HUD  believes  the  100%  testing 
requirement  should  be  maintained 
because  it  is  more  cost-effective  to  test 
than  to  automatically  require  abatement 
of  all  units. 

» 

6.  Abatement 

Twenty  five  commenters  requested 
abatement  guidriines.  Many 
commenters  submitted  information  on 
abatement  methods,  hazards  (disposal 
problems,  hazards  to  woricmen,  lead 
dust  hazards  and  lead-contaminated 
soil),  costs  and  relocation  procedures. 
This  information  will  be  helpful  in 
preparing  the  HUD  guidelines. 

7.  Five  Year  Period  for  Testing 

Two  commenters  considered  the  five 
year  testing  requirement  (and 
corresponding  abatement  requirements) 
to  be  unrealistic  and  impracticable. 
Section  566  of  the  1987  Act  requires 
Public  and  Indian  Housing  to  be  tested 
within  five  years  fit>m  the  date  of 
publication  of  final  regulations. 

8.  Inspection  Certification 

Twenty-four  commenters  urged  HUD 
to  prepare  inspection  certification 
guidelines  because  PHAs  do  not  feel 
competent  in  making  the  judgment 
without  professional  standards,  training 
and  a  certification  program  to  qualify 
inspectors.  HUD  plans  to  issue 
guidelines  regarding  qualified 
inspectors,  final  inspection  and 
certification  after  abatement  as  part  of 
HUD's  testing  and  abatement  guidelines. 

9.  Funding 

Seventeen  commenters  stated  that  the 
testing  and  abatement  is  too  costly  and 
that  a  massive  infusion  of  funding  is 
needed  or  the  CIAP  program  would  fail. 
Commenters  asked  for  more  details  on 


Group  2  funding  availability  and 
application  procedures.  Five 
commenters  suggested  a  set-aside  for 
testing  and  abatement  Other 
commenters  were  concerned  about  the 
competition  for  funding  and  whether 
PHAs  are  expected  to  fund  this  activity 
from  regular  operating  budgets.  Two 
commenters  noted  that  parallel 
procedures  in  the  Section  8  program 
would  residt  in  high  costs  for  landlords. 
HUD  has  described  in  more  detail  its 
plan  for  funding  these  activities  below 
in  Section  IV. 

Two  commenters  were  concerned 
with  the  funding  of  development 
program  costs.  It  should  be  noted  that 
the  total  development  cost  cap  is  an 
administratively  imposed  limit  that  can 
be  relaxed  by  HUD  if  necessary  to  pay 
for  elimination  of  lead-based  paint  HUD 
Regional  Administrators  are  authorized 
to  raise  the  total  development  cost  cap 
by  5  per  cent  which  should  be  adequate 
to  pay  for  development  woiii  related  to 
lead-based  paint. 

10.  Training 

Along  with  the  need  for  guidelines, 
five  commenters  suggested  diat  HUD 
should  conduct  training  regarding  the 
guidelines.  HUD  will  assess  tfils  need 
after  the  guidelines  are  developed. 

11.  Monitoring  and  Enforcement 

Six  commenters  suggested  that  there 
should  be  monitoring  and  enforcement 
requirements  including  penalties  for 
failure  to  complete  testing  within  the 
five  year  period  and  binding  or 
mandatoiV  guidelines  especially  for 
abatement  and  clean-up. 

HUD  plans  to  modify  its  PIH  Field 
Monitoring  Handbook  (7460.7  REV.)  and 
CIAP  Handbook  748S.1  REV-3)  to  reflect 
the  revised  lead-based  paint  testing/ 
abatement  monitoring  and  performance 
review  objectives.  On-site  HUD' 
inspections  of  PHAs  will  incorporate 
review  of  lead-based  paint  testing/ 
abatement  performance. 

12.  Waivers 

Two  commenters  suggested  that  HUD 
should  provide  for  an  appeals  process 
for  extensions  of  time  to  complete  lead- 
base  paint  testing  and  abatement  HUD 
onl>  has  the  discretioa  to  ipant  waivers 

of  non-statutory  lead-based  paint     

requirements.  This  is  reflected  in  24  CFR 
35.70. 

rV.  Summary  of  Find  Raqjuhements  for 
Public  and  Indian  Housing's  Program 

This  rule  amends  the  Public  and 
Indian  Housing  Lead-Based  Paint 
Poisoning  Prevention  program  in 
response  to  the  amendments  made  by 


section  566  of  the  19^  Act.  In  addition 
to  responding  to  the  amendments 
concerning  detection  and  abatement 
procedures  and  measurement  criteria, 
this  rale  is  designed  to  assure  that  ail 
public  boosing  assisted  under  section  9 
of  tiie  United  States  Housii^  Act  of  1937 
(i.e.,  public  boosing  receiving  operating 
subsidies  (inchiding  those  PHAs  winch 
received  special  fonds  for  the  cost  of 
insurance  and  audit  expenses))  is  tested 
as  described  in  section  566  prior  to  the 
expiration  of  five  years  firom  the  date  of 
the  publication  of  these  final 
regulations.  Section  566  and  these  final 
regulations  require  the  inspection  of 
cadi  vacant  dwelling  prior  to  refcnting 
and  a  random  sample  of  all  remaining 
occupied  dwellings.  If  lead-based  paint 
hazards  are  dete^ed  daiiag  these 
inspections,  all  units  in  a  boilding  will 
be  inspected  if  one  unit  is  fbond  to  have 
lead-based  paint  HUD  will  —^tuta^  the 
current  regulatory  1978  oonstiuctian  cut- 
off date.  HUD  is  revising  the  definition 
of  applicable  surfaces  in  8  068J02  to 
paraUd  the  LPFPA  «i—ndBH>n^»  and 
include  aU  mtact  and  nonintact  exterior 
and  interior  painted  surEaoes  of  a 
residential  structure.  The  definitioa  of 
famify  prefect  is  aim  amended  to  r^ect 
the  statutory  coverage  erf  all  koasing 
assisted  under  section  9  of  the  UmKed 
States  Housing  Act  of  1997  and  in  whidi 
children  under  seven  years  of  age  reside 
or  are  likely  to  reside. 

Public  and  Indian  Housing's  lead- 
based  paint  poisoning  prevention 
requirements  have  the  following  six 
main  components  for  addressing  the 
hazards  d  lead-based  paint: 

(1)  Maintenance  obligations  (24  CFR 
966.7M); 

(2)  Unit  turnover  prooedares  (24  CFR 
965.705 ): 

(3)  Emergency  procedyes  involving 
chUdren  with  EBLs  (24  CFR  065.706); 

(4)  Comprehensive  and 
home  ownership  modernization 
procedures  (24  CFR  966.9(e)): 

(5)  AD  other  fomify  projects  (24  (^ 
9e6.9(eHl)(iii)h  and 

(6)  Devdopment/acqmsition 
requiremento  (24  CFR  9«1.20a(g)). 

Eadi  of  these  components  are 
discussed  below. 

Maintenance  ObJigations 

In  family  projects  conetrvcted  prior  to 
1978  or  substantially  rehabilitated  prior 
to  1978.  fbe  mA  shaU  continue  to 
visuaify  Inspect  units  for  defective  paint 
surfaces  as  part  of  nmttne  perkxfic  unit 
inspecttona.  If  defective  paint  surfaces 
are  found,  covering  or  renunral  of 
defective  pauit  spots  by  scraping  and 
repainting  the  defective  area  is  the 
required  treatment  Treatment  shall  be 


completed  within  a  reasonable  period  of 

time. 

Unit  Turnover  Procedures 

Applicable  surfaces  in  family  projects 
are  to  be  tested  at  unit  tuinover(24  CFR 
965.705).  ff  die  building  has  been 
randoody  tested  and  all  applicable 
surfaces  in  the  random  sample  contain 
no  hazardous  levels  of  lead,  no  further 
testing  is  required.  A  qualified  inspector 
shall  certify  in  writing  the  precise 
results  of  the  test  HUD  will  prqiare 
guidelines  regarding  qualified 
inspectors.  Testiag  services  available 
from  state,  local  or  tribal  health  or 
housing  agencies  or  an  organizatioa 
recognized  by  HUD  are  to  be  utilised  to 
the  extent  available.  Testing  is  to  be 
performed  by  using  an  XRF;  however, 
laboretoiy  d^emical  analysis  may  be 
used  ta  IniBted  circumstances  if 
approved  by  HUD  in  cases  nidiere  it  is 
not  practical  to  obtain  XRF  readmgs.  All 
units  shall  be  tested  in  any  building  in 
which  a  unit  i»  determined,  at  unit 
turnover,  to  have  lead-based  pamt  test 
results  equal  or  exceedmg  a  level  of  1 
mg/cm  *. 

If  the  test  results  equal  or  exceed  a 
level  of  1  Bg/em  *.  the  results  shaU  be 
provided  to  the  tenant  family  and  any 
potential  pardiaser.  If  testing  finds  lead- 
based  paint  and  the  incoming  tenant 
family  has  a  child  under  seven  years  of 
age,  the  tenant  famify  shall  be  offiered  a 
post-1978  unit  or  a  unit  which  either  has 
been  abated  to  the  requirements  of  this 
section  or  found  to  contain  no  lead- 
based  paint 

If  lead-based  paint  is  found  on 
applicable  surfaces,  such  surfaces  are  to 
be  treated  in  accordance  with 
§  35.24(b)(2Xii^  Treatment  is  to  consist 
of  cov«sing  or  removal  of  the  apfrficable 
surfeces  containing  lead-based  paint 
Covering  methods  include  but  are  not 
limited  to  adding  a  layer  of  wallboard  or 
permanent  wallcovering.  Paint  removal 
may  be  accomplished  by  such  methods 
as  scraping,  heat  treatment  or 
chemicals.  Removal  (of  the  paint), 
covering  (or  encapsdation)  or 
replacement  of  the  substrate  (or  trim) 
smface  are  the  preferred  methods. 
Machine  sanding  and  use  of  propane  or 
gasoline  torches  (open-flame  mfrthods) 
are  not  permitted.  Washing  and 
repainttaig  without  thorough  reau>vd  or 
covering  does  not  constitute  adequate 
treatment. 

B  defective  but  not  leaded  paint 
snrfoces  are  found,  covering  or  removal 
of  deflective  paint  spots  by  scraping  and 
repainting  the  defective  area  is  the 
required  treatment.  Treatment  is  to  be 
completed  before  occupancy. 

Final  inspection  and  certification  are 
required  after  treatment  by  a  quahfied 


inspector.  The  final  inspection  shall 
certify  that  abatement  of  lead-based 
paint  hazards  was  completed  in 
accordance  with  the  abatement 
specifications  and  need  not  be 
presented  as  an  indication  that  the  leed- 
based  paint  has  been  removed  from  the 
premises.  This  will  allow  for  the  fact 
that  encapsulation  (or  covering) 
techniques  do  not  result  in  the  removal 
of  lead-based  paint  and  will  ensure  that 
any  future  work  done  in  the  unit  will 
take  this  into  accotmt.  This  will  also 
permit  the  unit  to  be  deemed  to  have 
been  abated  if  the  abatement  was  done 
according  to  these  requirements,  even 
thou^  an  unremovable  residue  may 
remain  in  or  on  the  surface.  The 
certification  should  be  precise  as  to  the 
nature  of  the  abatement 

Testing  and  abatement  guidance  will 
be  published  in  the  Federd  Register  as 
notices.  As  part  of  this  guidance,  HUD 
will  also  describe  acceptable 
qualifications  for  inspectors  who 
perform  XRF  testing  or  comparable 
approved  testing  or  sampling  techniques 
and  certify  as  to  the  precise  results  of 
such  testing.  HUD  will  defer  to 
appropriate  requirements  for  such 
inspectors  where  they  are  established 
by  states  or  localities. 

Emergency  Procedures  Involving 
Children  with  EBLs 

In  addition  to  the  maintenance 
oUigations.  unit  turnover  and  random 
testing  requirements  discussed  in  this 
Part,  emergency  procediues  (24  CFR 
965.706)  must  also  apply  to  situations 
involving  EBL  children.  In  the  case  of  a 
current  resident  EBL  child,  or  a  resident 
Ebl  child  or  non-resident  EBL  child  using 
a  PHA-owned  or  operated  child  care 
facility,  these  procedures  require  the 
PHA  to  test  all  siufaces  in  the  unit  and/ 
or  PHA-owned  and  operated  child  care 
facilities  used  by  the  EBL  child  for  lead- 
based  paint  and  to  abate  (where 
positive]  the  surfaces  found  to  contain 
lead-based  paint.  Testing  of  exteriors 
and  interior  common  areas  (including 
non-dwelling  PHA  facilities  which  are 
commonly  used  by  the  EBL  child  under 
seven  years  of  age]  will  be  done  as 
considered  necessary  and  appropriate 
by  PHA  and  HUD.  Surfaces  not  tested 
dtuing  an  EBL  emergency  will  be  tested 
as  part  of  the  random  testing,  in  the  case 
of  a  current  resident  family  with  an  EBL 
child,  the  WA  may  assign  the  famify  to 
a  post-1978  or  previously  tested  unit       |. 
which  was  fouiid  to  be  free  of  lead- 
based  paint  hazards  or  in  which  such 
hazards  have  been  abated. 

Existing  regulations  (which  have  not 
been  amended)  require  testing  to  be 
completed  within  five  days  after 
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notification  to  the  PHA  of  the 
identification  of  the  EBL  child.  Other 
testing  procedures  are  identical  to 
9  965.705  discussed  above.  Abatement 
actions  are  amended  to  include  all 
applicable  surfaces.  The  order  of 
pricrity  has  not  been  amended  [i.e.. 
units.  PHA  owned  or  operate  child  care 
facilites,  interior  common  areas  and 
exteriors).  The  abatement  methods  are 
the  same  as  those  in  S  965.705  discussed 
above. 

Certain  miscellaneous  program 
regulations  are  also  amended.  The  PHA 
recordkeeping  requirements  in  S  965.700 
are  amended  to  reflect  the  effective  date 
of  this  regulation.  The  recordkeeping 
provision  is  designed  to  prevent 
duplicative  testing  or  treatment.  The 
tenant  protection  requirements  in 
1 965.707  require  mXs  to  follow  such 
tenant  protection/relocation  actions  as 
shall  be  prescribed  by  HUD.  Where 
debris,  dust  or  fumes  are  going  to  be 
created  during  the  abatement  process, 
children  under  seven  years  of  age  and 
pregnant  women  should  be  relocated 
during  the  abatement  process.  SpedHc 
Guidance  for  relocation  will  be 
pubUshed  as  part  of  the  abatement 
guidelines  in  a  notice  in  the  Federal 
Register. 

Comprehensive  and  Homeownership 
Modernization  Procedures 

These  procedures  include  family 
projects  constructed  prior  to  1978  or 
substantially  rehabilitated  prior  to  1978. 
Homeownership  units  constructed  prior 
to  1978  or  substantially  rehabilitated 
prior  to  1978  are  also  included.  These 
procedures  apply  to  the  above-described 
family  projects  and  homeownership 
units  (1)  undergoing  comprehensive  or 
homeownership  modernization,  (2) : 
involving  applications  for  ' 

comprehensive  or  homeownership 
modernization  and  (3)  all  other  family 
proiects  not  covered  by  (1)  or  (2).  As  of 
the  effective  date  of  this  regulation,  such 
family  projects  or  homeownership  units 
(assisted  under  section  9  of  the  United 
States  Housing  Act  of  1937)  must  be 
randomly  tested  for  lead-based  paint 
and  abated  where  lead-based  paint 
hazards  are  found. 

Lead-based  paint  testing  and 
abatement  must  be  accomplished 
simultaneously  with  comprehensive  or 
homeownership  modernization  projects. 
In  order  to  meet  the  statutory  flve-year 
inspection  deadline,  HUD  requires 
comprehensive  plans  for  CIAP  (as  < 
described  in  {  968.5)  to  be  amended  to 
'  include  the  five-year  schedule  for  lead- 
based  paint  testing  and  abatement. 
Random  testing  as  described  in 
S  968.9(e)(2)  should  be  scheduled  and 
prioritized  by  age  of  project  and  projects 


known  to  have  lead-based  paint  ht>m 
unit  turnover  testing  or  presence  of 
previous  EBLs.  Any  previous  testing  or 
abatement  woric  which  does  not  meet 
the  requirements  of  this  rule  is  to  be 
tested  and  abated  in  accordance  with 
these  requirements. 

The  procedures  for  random  testing  are 
amended  to  include  all  interior  and 
exterior  surfaces  and  clarify  random 
sampling  of  scattered  site  projects. 
Testing  methods,  tenant  protection, 
lead-based  paint  debris  disposal, 
recordkeeping  and  state  and  local  law 
as  described  in  S9  965.705,  965.707, 
965.708,  965.700  and  965.710  shaU  be 
followed.  Abatement  as  described  in 
S  965.705  is  also  to  be  followed. 

Development/Acquisition  Requirements 

HUD  has  amended  its  development/ 
acquisition  regulations  for  Public  and 
Indian  Housing  to  avoid  acquiring 
properties  with  lead-based  paint 
hazards  and  to  enhance  the 
decisionmaking  process  with  respect  to 
cost  and  new  construction 
considerations.  All  existing  properties 
constructed  prior  to  1978  (or 
substantially  rehabilitated  prior  to  1978) 
and  propos^  to  be  acquired  for  family 
projects  (whether  or  not  they  will  need 
rehabilitation)  shall  be  tested  for  lead- 
based  paint  on  applicable  surfaces 
(including  defecttve  paint  surfaces)  as 
described  hi  24  CFR  968.9(e)(2).  If  lead- 
based  paint  is  found,  the  cost  of  testing 
and  abatement  shall  be  considered 
when  (1)  making  the  cost  comparison  to 
justify  new  construction  as  well  as  (2) 
meeting  maximum  total  development 
cost  limitations.  If  units  conteining  lead- 
based  paint  are  acquired,  compliance 
with  24  CFR  Part  35  and  24  CFR  Part 
965,  Subpart  H.  is  required.  Abatement 
as  described  in  24  CFR  965.706  shall  be 
completed  prior  to  occupancy.  . 

Funding 

If  state  and  local  funds  are 
unavailable,  mAs  may  continue  to  use 
CIAP  funds  (section  14  of  the  United 
States  Housing  Act  of  1937, 42  U.S.C. 
1437)  for  testing  and  abatement  of  EBL 
units,  mA  owned  or  operated  child  care 
facilitate  used  by  EBL  children  and 
interior  common  areas  and  exteriors 
where  necessary  and  appropriate.  The 
Group  1  (CIAP  emergency  condition) 
funding  preference  continues  to  be 
limited  to  provide  for  activities  involviitg 
EBLs.  Additionally,  tmder  section  14  of 
the  United  States  Housing  Act  of  1937,  a 
new  funding  eligibilify  in  Group  2  is 
added  to  address  other  family  projects 
or  vacant  units  which  are  not 
undergoing  comprehensive  or 
homeownership  modernization  and 
which  must  be  tested  and  abated.  These 


activities  are  now  defined  as  lead-based 
paiiit  modernization.  Corresponding 
changes  have  been  made  in  Part  968  to 
reflect  this  new  category  of 
modernization.  Lead-baised  paint  testing 
and  abatement  of  units  undergoing 
comprehensive  or  homeownership 
modernization  will  continue  to  be 
funded  as  part  of  the  Comprehensive  or 
homeownership  modernization. 

V.  Proposed  Regulatioos  for 
Rehabitttalkm  Under  Section  203<k)  of 
tbe  Natfamal  Housing  Act,  Comments 
and  Final  Regulations 

The  adoption  in  early  1987  of  revised 
regulations  under  the  LI¥PA  (see  52  FR 
1801.  January  15, 1987)  raised  a  problem 
that  occurs  when  the  surface  treatment 
requirement  of  24  CFR  200.810(b)  is 
invoked  in  certain  cases  of 
rehabilitation  under  section  203(k)  of  the 
National  Housing  Act  Section  200.810(b) 
of  the  1987  regulations  provided: 

The  fee  panel  appraiser  or  direct 
endoraemeftt  appraiser  of  a  dwelling 
constructed  prior  to  1973  shall  inspect  the 
dwelling  for  defective  paint  surfaces.  If  a 
defective  paint  surface  is  found,  the 
comraitmenl  or  other  approval  document  will 
c«Hitain  die  requirement  that  the  surface  is  to 
be  treated  as  described  in  paragraph  (c)  of 
this  section.  Under  no  circumstances,  when 
such  a  defective  paint  surface  has  been  listed 
to  be  treated,  is  any  escrow  procedure 
regarding  that  condition  permitted.  Treatment 
of  the  surface  shall  be  accomplished  before 
the  mortgage  is  endorsed  for  insurance. 

Section  203(k)  of  the  National  Housing 
Act  provides  for  a  program  of  mortgage 
insurance  to  facilitate  the  rehabilitation 
of  one-to-four-family  properties.  Under 
the  program.  HUD  insures  rehabilitation 
loans  to:  (1)  Finance  rehabilitation  of  an 
existing  property.  (2)  finance 
rehabilitation  and  refmancing  of  the 
outstanding  indebtedness  of  a  property; 
and  (3)  finance  purchase  and 
rehabilitation  of  a  property.  An  eligible 
rehabilitation  loan  must  involve  a 
princ{))al  obligation  not  exceeding  the 
amount  allowed  under  the  section  203(b) 
basic  home  mortgage  insurance 
program.  Legislation  establishing  this 
rehabilitation  program  was  enacted  in 
1961. 

In  many  instances,  making  abatement 
a  precondition  of  endorsement  (as  is 
required  under  S  200.810(b))  compels 
either  the  buyer  or  the  seller,  where 
section  203(k)  is  being  used,  to  perform 
work  that  must  be  undone  during  the 
rehabilitation  for  which  the  loan  was 
sought  The  seller  is  often  unwilling,  and 
prior  to  closing  and  disbursement  may 
be  unable,  to  undertake  the  expense  of 
abatement;  the  buyer  is  usually  even 
less  able  to  afford  it  until  the  loan  is 


closed.  Similarfy.  when  tkcre  to  no 
acconpanying  sale  of  Hkt  pvoperty.  (he 
homeowner  is  typieaHy  iraaUe  to  meet 
the  expenses  until  dw  loan  ia  dosed. 
Eyen  if  one  of  the  parties  can  aflotd  (he 
cost  the  wforfak  which  asaaMy  requires 
an  addititmal  inspection  by  the 
appraiser,  is  often  dupHcative  and 
wasteful.  Occupant  homeowners  may 
defer  or  forego  property  improvements 
that  could  abate  a  lead-based  paint 
hazard  or  else  obtain  retiabilitation 
financing  through  other  sources  that 
impose  no  sbatement  requirements.  The 
proposed  rule  indicated  that  procedures 
intended  to  enhance  the  protection  of 
occupants,  may  in  fact  exacerbate  the 
lead-based  paint  problem. 

Wlien  tbe  rebabibtation  faivohes  a 
sale  of  the  property,  work  is  nsoaDy 
completed  before  the  buyer  takes 
occupancy.  The  properties  are  typically 
uninhabitable  prior  to  rehabilitation.  To 
avoid  the  risk  of  poisoning  and  also 
duplicative  rehabilitatian/abatenent 
with  respect  to  enoccapied  properties, 
HUD  proposed  to  esqwid  the  exception 
under  section  203(k)  and  make  die 
abatement  procedure  a  condition  of 
occupancy.  HUD  proposed  to  revise 
S  200.810(b)  to  provide  that  except  in 
the  case  of  rehabilitation  work  in 
unoccupied  dwellings  financed  under 
section  203(k]  of  the  National  Housing 
Act  no  escrow  procedure  wiS  be 
permitted  with  respect  to  abatement  of  a 
defective  paint  surface,  and  treatment 
must  be  accomplished  before  the 
mortgage  is  endorsed  for  insurance. 
Where  section  203(k)  financing  is 
involve  and  the  dwelling  is 
unoccupied,  the  defective  paint 
condition  wiU  be  abated  in  conjunction 
with  the  rehabilitation  work,  and  will  be 
completed  as  expeditiously  as  possible. 

HUD  requested  comments  regarding 
the  situation  where  the  property  is 
occupied  at  the  time  of  section  203(k) 
loan  application.  Because  of  the  obvious 
risk  of  exposing  occupants  to  abatement 
work  in  progress,  the  proposed  ruledfd 
not  provide  for  escrow  of  abatement  Cor* 
other  rehabilitation)  fomds  if  the 
property  is  occupied. 

HUD  received  one  comment  on  die 
proposed  emen^nent  of  i  200.8I0(b}. 
The  oomnenter.  die  National 
Association  of  Reahers.  noted  that  home 
sales  in  Northeastern  and  Kfidwestem 
states  have  been  ddayed  during  winter 
months  because  of  the  requirement  to 
abate  deCectiwe  exterior  pafait.  Th» 
commeater  Bi<ged  HUD  (n  allow  (he  use 
of  escrow  acooanti  in  those 
circumstances  wiiefe  exterior  defective 
paint  suriices  cacftoot  be  abated  duel* 
adverse  whedicr  conditions.  HUD 
agrees  widi  the  conmenter  that  relief  is 


needed  but  does  not  wish  to  expose 
occupants  to  unnecessary  risks; 
dierefore,  HUD  has  added  an  exception 
which  parattets  the  cairent  section  8 
program  requirement  When  weather 
conditions  prevent  completion  of 
repainting  of  exterior  surfaces, 
repainting  may  be  delayed  and  an 
escrow  procedure  is  permitted;  however, 
covering  or  removal  of  tiie  defective 
paint  must  be  completed  within  a 
reasonable  period  of  time. 

The  commenter  also  suggested 
allowing  treatment  to  take  piece  after 
closing  to  allow  a  sdler  edditional  time 
for  treatment  or  to  permit  the  b^er  to 
provide  treabnent  before  the  dwel^ 
becomes  re-occupied.  HUD  agrees  with 
this  comment  and  has  amended  the 
regulation  to  permit  escrow  procedures 
for  post-closing  treabnent  HUD  will 
provide  the  afcwtement  guidelines  to  the 
party  responsible  for  die  rehabilitation. 

VI.  Section-by-Section  Review  of  Hnal 
ReguMen 

These  regulations  amend  Parts  35, 200, 
510.  511.  570,  882. 886. 941. 905  and  M8. 
With  die  exceptfoii  of  the  Ptabiic  and 
Indian  Housing  regulations  (Parts  941, 
965  and  968)  described  in  Section  IV 
above,  each  of  these  amemfanents  is 
described  below. 

Part  35  is  aoMnded  by  revising 
Subpart  A's  notification  requirements. 
Section  35.5(b)  reflects  die  1987  Act's 
amendments.  Each  Assistant  Secretary 
will  use  the  same  notification.  Such 
notification  will  be  prepared  after 
consultation  with  tine  National  Institute 
of  BuUdtng  Sciences.  Section  3S.S(c)  was 
inadvertently  omitted  when  the  final 
regulation  for  rehabilitation  programs 
was  published  on  February  17, 1987  (52 
FR  4870}.  hi  response  to  die  1987  Act; 
5  35.22  is  amended  by  revising  the 
definition  of  apfdieaUe  surfaces  to 
include  all  interior  and  exterior  painted 
surfaces,  and  SS  3S.24(b](l)  and  35.56 
are  amended  by  extending  the 
construction  cut  off  date  to  HUI> 
associated  housing  constructed  prior  to 
197a  Sections  35i4(b)  and  95.56  are 
amended  to  generically  describe 
covering  mediods  and  pn^bit  all  open 
■  flame  removal  methods. 

In  response  to  the  1967  Act  the 
definitions  of  appttcaUe  surface  in 
affected  HUD  program  r^tdations  are 
revised  to  include  all  htterior  and 
exterior  painted  swfsces  (/si.  f  200.805; 
5  5i0.4lO(cKl):  1 5ll.lief)(S)(i); 
S  570.608(cX2);  1 8aZ.108(iK2):      ' 
9  882.404(c):  and  1 88e.ll3(fX2)).  The 
rationale  for  revisions  to  1 200inO(b) 
regarding  rehabilitation  work  in 
unoccupied  dweUhig  financed  under 
section  a08(k)  of  the  National  Houshig 
Act  is  detailed  hi  Section  V  above.  -  - 


In  response  to  the  1987  Act 
construction  cut-off  datei  in  affected 
HUD  program  regulations  are  revised  to 
include  housing  constracted  prior  to 
1978  [i.e..  S  200.815(b).  (c)  and  (d); 
9  200.8ao(b)  and  (c);  9  200.82S{b)  and  (c); 
9  510.410(c)(2);  9  511.11(f)(3)(ii); 
9  579.806(cl(3);  i  802.1O9(i)f3)  and  (4h 
9  682.404(c)(3)  and  (4)rand 
9  882.113(i)(3)  and  (4)).  The  testing 
requirements  are  revised  to  also  permit 
testing  by  an  organization  recognized  by 
HUD.  The  existing  testing  and 
abatement  requirements  coatinoe  to 
apply- 
Other  Matters 
Regulatory  Flexibility  Act 

Under  5  U.S.C  e06(b)  (die  Regulatory 
Flexibility  Act),  tiie  undersigned  hereby 
certifies  that  this  final  rule  does  not 
have  a  significant  economic  impact  on  a' 
substantial  number  of  small  entities. 
HUD  finds  that  there  are  not 
anticompetitive  discriminatory  aspects 
of  the  rule  with,  re^gard  to  small  entities 
nor  are  there  any  unusual  procedures 
that  would  need  (o  be  complied  with  by 
small  entities. 

Environmental  Impact 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  Part  50  of 
this  tide,  which  implements  section 
102(2)(C)  of  the  National  Environmental 
Policy  Act  of  1989.  42  U.S.C.  4332.  The 
Finding  of  No  Significant  Impact  is 
available  for  inspection  and  copying 
during  regular  business  hours  in  the 
Office  of  the  Rules  Docket  Clerk,  Room 
10276, 451  Sevendi  Street  SW., 
Washington.  DC  204ia 

OMB  Control  Number 

Informatiaa  collection  requirements 
contained  in  99  906705. 966706(c)  and 
(d)(2),  and  966.9(e)(2)  and  (3)  of  this  fmal 
rule  have  been  submitted  to  the  Office 
of  Management  and  Budget  umier  tbe 
provisions  of  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C  3501-3502).  No 
person  may  be  subjected  to  a  penalty  for 
failure  to  comply  with  these  information 
collection  requirements  until  they  have 
been  approved  and  assigned  an  OMB 
control  number.  The  OMB  control 
number  will  be  announced  by  separate 
notice  in  tbe  Federal  Register. 

Regulatory  Impact  Analysis 

This  rule  qualffies  as  a  major  rule  as 
defined  in  Executive  Order  12291.  The 
Department  has  conducted  a  draft  cost 
analysis  of  die  regulations,  using  in  part 
the  public  and  Indian  housing 
modernization  needs  study.  This  cost 
analysis  will  serve  as  a  Regulatory 
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Impact  Analysis.  The  cost  study  will  be 
available  from  the  Rules  Docket  Clerk, 
Room  10276,  Department  of  Housing  and 
Urban  Development  451  Seventh  Street 
SW..  Washington.  DC  20410. 

Semiannual  Agenda  of  Regulations 

This  final  rule  was  listed  as  sequence 
number  880  under  the  OfBce  of  the  .    :    ' 
Secretary  in  the  Department's  '  •>  "^  '■ 

Semiannual  Agenda  of  Regulations 
published  on  April  25. 1968  (53  FR 13854. 
13863)  under  Executive  Order  12291  and 
the  Regulatory  Flexibility  Act. 

List  of  Subjects  j 

24CFRPart35  I     ■    • 

Lead  poisoning.  Reporting  and 
recordkeeping  requirements. 

24  CFR  Part  200  \ 

Administrative  practice  and 
procedure,  Claims,  Equal  employment 
opportunity,  Fair  housing.  Housing 
standards.  Loan  programs — Housing 
and  community  development.  Mortgage 
insurance,  Organization  and  functions 
(Government  agencies].  Reporting  and 
recordkeeping  requirements.  Minimum 
property  standards.  Incorporation  by 
reference. 

24  CFR  Part  SIO 

Loan  programs — Housing  and 
community  development  Housing. 
Relocation  assistance,  Home 
improvement  RehabiUtation,  Urbad 
renewal 

24  CFR  Part  511 

Rental  rehabilitation  grants.         '  ' 
Administrative  practice  and  procedure. 
Grant  programs — Housing  and 
community  development  Low  and 
moderate  income  housing.  Reporting 
and  recordkeeping  requirements. 

24  CFR  Part  570  ' 

Community  development  block  grants. 
Grant  programs — Housing  and^      j    > 
community  development  Loan'        |     ■  :  - 
pro^^ms— -Housing  and  community 
development  Low  and  moderate  income 
housing,  Pockets  of  poverty.  Small  cities. 

24  CFR  Part  882 

Grant  programs— Housing  and     | 
community  development  Housing, ' 
Mobile  homes,  Rent  subsidies.  Low  and 
moderate  income  housing. 

24  CFR  Part  886 


Grant  programs — Housing  and 
community  development  Low  and 
moderate  income  housing.  Rent  . 
subsidies. 


24  CFR  Part  941 

Loan  programs — Housing  and 
community  development  Public 
Housing.  Prototype  costs,  Cooperative 
agreements.  Turnkey. 

24CFRPQrt965 

Energy  conservation.  Loan 
programs — Housing  and  community 
development  Public  housing.  Utilities. 

24  CFR  Part  968 

Loan  programs — Housing  and 
community  development  Public 
housing.  Reporting  and  recordkeeping 
requirements.  Grant  programs — Housing 
and  community  development  Indians. 

Accordingly.  24  CFR  Parts  35. 20a  5ia 
511.  570. 882,  886. 941. 965  and  968  would 
be  amended  to  read  as  follows: 

PART  3S-LEA0-BASE0  PAINT 
POISONiNQ  PREVENTION  IN  CERTAIN 
RESIDENTIAL  STRUCTURES 

1.  The  authority  citation  of  Part  35 
continues  to  read  as  follows: 

Authority:  Lead-Based  Paint  Poisoning 
Prevention  Act  (42  U.S.0. 4821-4846);  tec. 
7(d).  DefMrtment  of  Housing  and  Urfosn 
Development  Act  (42  U.S.C.  3S3S(d]). 

2.  Section  35.5  is  amended  by  revising 
paragraph  (b)  and  adding  a  new 
paragraph  (c)  to  f  35.5  to  read  as 
follows: 

•  *  *  •  * 

(b)  Each  Assistant  Secretary  shall 
take  necessary  actions  to  implement  the 
requirements  of  paragaph  (a)  of  this 
section  with  respect  to  the  HUD 
programs  within  his/her  administrative 
jurisdiction.  Such  actions  shall  include 
providing  the  required  notification 
(prepared  by  the  Secretary  after 
consultation  %vith  the  National  Institute 
of  Building  Sciences)  and  establishing 
procedures  to: 

(1)  Provide  evidence  that  the  required 
notification  has  been  received  by 
purchasers  and  tenants  of  HUD- 
associated  housing  constructed  prior  to 
1978.  and 

(2)  Require  the  Inclusion  of 
appropriate  provisions  in  contracts  of 
sale,  rental  or  management  of  HUD- 
associated  housing  to  assure  that 
purchasers  and  tenants  receive  the 
required  notification. 

(c)  Any  requirement  of  this  section, 
except  use  of  the  required  notification, 
shall  be  deemed  superseded  by  a 
regulation  promulgated  by  an  Assistant 
Secretary  with  respect  to  any  program 
under  his  or  her  jurisdiction  which 
states  expressly  thai  it  is  promulgated 
pursuant  to  the  authorization  granted  in 
this  section  gnd  supersedes,  with 


respect  to  programs  within  its  defined 
scope,  the  notiiBcation  requirements 
prescribed  by  this  section.  Sea  e.g.,  24 
CFR  57a680(b}  (Community 
Development  Block  Grants). 

3.  Section  35.22  is  amended  by 
revising  the  definition  of  applicable 
surface  to  read  as  follows: 

135.22    DefkiMons. 

As  used  in  this  subpart: 

Applicable  surface  means  all  intact 
and  nonintact  interior  and  exterior 
painted  surfaces  of  a  residential 
structure. 

•  *       •       *       • 

4.  Section  35.24  is  amended  by 
revising  paragraphs  (b)(1).  (b)(2)(ii>and 
(b)(4)  to  read  as  follows: 

%  35.24   fiSQuiiefiients. 

*  •       •        •       • 

(b)  •  •  • 

(1)  All  applicable  surfaces  of  HUD- 
associated  housing  constructed  prior  to 
1976  shall  be  inspected  to  determine 
whether  defective  paint  surfaces  exist. 

(2)  •  *  * 

(ii)  Covering  may  be  accomplished  by 
such  means  as  adding  a  layer  of 
wallboatd  to  the  wall  surface. 
Depending  on  the  wall  condition, 
wallcoverings  which  are  permanently 
attached  may  be  used.  Covering  or 
replacing  trim  surfaces  is  also  permitted. 
Paint  removal  may  be  accomplished  by 
such  methods  as  scraping,  heat 
treatment  (infra-red  or  coil  type  heat 
guns)  or  chemicals.  Machine  sanding 
and  use  of  propane  or  gasoline  torches 
(open-flame  methods)  are  not  permitted. 
Washing  and  repainting  without 
thorough  removal  or  covering  does  not 
constitute  adequate  treatment.  In  the 
case  of  defective  paint  spots,  scraping 
and  repainting  the  defective  area  is 
considered  adquate  treatment 

(4)  Any  requirements  of  this  section 
shaU  be  deemed  superseded  by  a 
regulation  promulgated  by  an  Assistant 
S^retary  with  respect  to  any  program 
onder  his  or  her  jurisdiction  whidi 
states  expressly  tliat  it  is  promulgated 
under  the  authorization  granted  in  this 
section  and  supersedes,  with  respect  to 
programs  within  its  defined  scope,  the 
requirements  prescribed  by  this  section. 
See.  e.^..  24  CFR  Part  20a  Subpart  O 
(Mortgage  Insurance  aad  Property 
Disposition);  |  S7iDi606  (Community 
Development  Block  Giant):  1 882.106(1) 
(Section  SBxistiiig  Housing);  Part  965. 
Subpart  H  (Public  and  Indian  Housing). 

5.  Sections  35aS6(a)(l)  and  (2)  are 
revised  to  read  as  follows: 


$35.56   Requtrsments. 
(a)  •  *  • 

(1)  All  applicable  surfaces  of 
residential  structures  constructed  prior 
to  1978  shall  be  inspected  to  determine 
whether  defective  paint  surfaces  exist. 
For  this  purpose  all  defective  paint 
surfaces  shall  be  assumed  to  be 
immediate  hazards;  and        * 

(2)  Treatment  necessary  to  eliminate 
hazards  of  lead-based  paint  shall 
consist  of  covering  or  removal  of 
defective  paint  surfaces.  Covering  may 
be  accomplished  by  such  means  as 
adding  a  layer  of  wallbard  to  tiie  wall 
surface.  Depending  on  the  wall 
condition,  wallcoverings  which  are 
permanenUy  attached  may  be  used. 
Covering  or  replacing  trim  surfaces  is 
also  permitted.  Paint  removal  may  be 
accomplished  by  such  methods  as 
scraping,  heat  treatment  (infi-a-red  or 
coil  type  heat  guns)  or  chemicals. 
Machine  sanding  and  use  of  propane  or 
gasoline  torches  (open-flame  methods) 
are  not  permitted.  Washing  and  . 
repainting  without  thorough  removal  or 
covering  does  not  constitute  adequate 
treatment.  In  the  case  of  defective  paint 
spots,  scraping  and  repainting  the 
defective  area  is  considered  adequate 
treatment 


PART  200-INTROOUCTION 

6.  The  autiiority  citation  for  24  CFR 
Part  200  continues  to  read  as  follows: 

Anlbarily:  Titles  I  and  0,  National  Housing 
Act  (12  U.S.C.  1701-17152-18);  sec.  7(d). 
Department  of  Housing  and  IJrtwn 
Development  Act  (42  U.S.C  3S3S(d)). 

7.  The  definition  of  applicable  surface 
in  9  200.805  is  revised  to  read  as  follows: 

S200.60S    Oeflnttions. 

Applicable  surface.  All  intact  and 
nonintact  interior  and  exterior  painted 
surfaces  of  a  residential  structure. 

8.  Paragraph  (b)  of  §  200.810  is  revised 
to  read  as  follows: 


820eJ10    SmglelWniy  Insurance 
coineuranoe. 


(b)  Appraisal.  The  fee  panel  appraiser 
or  dtiect  endorsement  appraiser  of  a 
dwelling  constructed  prior  to  1976  shall 
inspect  the  dwelling  for  defective  paint 
surfaces.  If  a  defective  paint  surface  is 
found,  die  conunitment  or  other 
approval  docuihent  will  contain  the 
requirement  that  the  surface  is  to  be 
treated  as  described  in  paragraph  (c)  of 
this  sectioiL  Tteatment  of  the  surface 
shall  be  accomplished  before  the 
mortgage  is  endorsed  for  insurance. 
Except  in  Uie  case  of  rehabilitation  woric 


financed  under  section  203(k)  of  Uie 
National  Housing  Act  and  under  certain 
weather  conditions  described  below, 
when  such  a  defective  paint  surface  has 
been  listed  to  be  treated,  no  escrow 
procedure  regarding  tiiat  condition  will 
be  permitted.  WiUi  respect  to 
rehabilitation  work  financed  tinder 
section  203(k),  an  escrow  procedure  is 
permitted  provided  that  the  defective 
paint  condition  will  be  abated  in 
conjunction  wiUi  the  rehabilitation  work 
and  will  be  completed  as  expeditiously 
as  possible.  When  weather  conditions 
prevent  completion  of  repainting  of 
exterior  siufaces,  repainting  may  be 
delayed  and  an  escrow  procedure  is 
permitted;  however,  covering  or  removal 
of  the  defective  paint  must  be  completed 
within  a  reasonable  period  of  time. 

9.  Paragraphs  (b).  (c)  and  (d)  of 
i  200.815  are  revised  to  read  as  follows: 

S200J1S    HUD-ewnMl  single  famHy 


(b)  Defective  paint  surfaces.  For 
residential  structtires  constructed  prior 
to  1976.  HUD  shall  cause  the  property  to 
be  inspected  for  defective  paint  surfaces 
before  the  closing  of  the  sale  of  the 
property.  If  defective  paint  surfaces  are 
foimd,  treatment  as  required  by  24  CFR 
35.24(b)(2)(ii)  shall  be  completed  before 
the  closing  of  the  sale  of  the  property.  In 
the  case  of  a  sale  to  a  non-owner 
occupant  purchaser,  treatment  may  be 
made  a  condition  of  sale,  with  sufficient 
sale  funds  escrowed  to  assure 
treatment 

(c)  Chewable  surfaces.  This 
subsection  applies  to  dwellings 
constructed  prior  to  1978.  If  the 
purchaser  is  an  owner-occupant  and  the 
occupant  family  contains  one  or  more 
children  imder  the  age  of  seven  years, 
closing  of  the  sale  shall  be  deferred  until 
completion  of  the  following  procedures. 
Where  a  blood  lead  level  screening 
program  is  determined  by  HUD  to  be 
reasonably  available,  screening  of  each 
occupant  child  under  the  age  of  seven 
years  %vill  be  required.  If  an  EBL 
condition  is  identified.  HUD  will  cause 
the  dwelling  to  be  tested  for  lead-based 
paint  on  chewable  surfaces  or  follow 
treatment  procediues.  Testing  shall  be 
conducted  by  a  State  or  local  health  or 
housing  agency,  an  inspector  certified  or 
regulated  by  a  State  or  local  health  or 
housing  agency,  a  qualified  HUD 
inspector  or  an  organization  recognized 
by  HUD.  Lead  content  shall  be  tested  by 
using  an  X-ray  fluorescence  analyzer 
(XRF)  or  other  method  approved  by  the 
Commissioner.  Test  readings  of  1  mg/ 
cm*  or  higher  using  an  XRF  shall  be 
considered  positive  fof  presence  of  lead- 


based  paint  Where  lead-based  paint  on 
chewable  surfaces  is  identified,  the 
entire  interior  or  exterior  chewable 
surface  shall  be  treated.  Treatment  shall 
consist  of  covering  or  removal  of  the 
paint  surface  in  accordaA:e  with  24  CFR 
35.24(b)(2)(ii). 

(d)  Abatement  without  testing.  In  lieu 
of  the  procedures  set  forth  in  paragraph 
(c)  of  this  section  in  the  case  of  a 
residential  structure  constructed  prior  to 
1978.  HUD.  at  its  option,  may  forgo 
testing  and  abate  all  applicable  surfaces 
in  accordance  with  the  methods  set  out 
at  24  CFR  35.24(b)(2)(ii). 

10.  Paragraphs  (b),  (c)(1).  and  (c)(4)  of 
S  200.820  are  revised  to  read  as  follows: 

S200J20    MuMfamNylnsunmesand 
cotnsufWK*. 


(b)  Defective  paint  surfaces.  In  the 
case  of  a  residential  structiu^ 
constructed  prior  to  1978.  tiie  HUD  or 
coinsurer's  architect  and  the  sponsor's 
architect  shall  inspect  the  property  for 
defective  paint  surfaces  before  the 
issuance  of  a  commitment  If  defective 
paint  surfaces  are  found,  treatment  as 
required  by  24  CFR  35.24(b)(2)(ii)  shall 
be  completed  before  final  endorsement 
as  a  condition  of  the  firm  commitment. 

(c)  Chewable  surfaces— {l)[i)  Random 
sample.  In  the  case  of  a  residential 
structure  constructed  prior  to  1978  a 
random  sample  of  dwelling  units  shall 
be  tested  for  lead-based  paint  on 
chewable  surfaces.  Ten  units  shall  be 
tested  in  projects  with  twenty  or  more 
units,  and  six  units  shall  be  tested  in 
projects  with  fewer  than  twenty  tmits, 
together  with  a  sample  of  common  areas 
and  exterior  applicable  surfaces. 
Common  areas  included  in  the  sample 
should  include  non-dwelling  facilities 
commonly  used  by  children  under  seven 
years  of  age,  such  as  child  care  centers. 
All  chewable  stirfaces  in  selected  imits 
shall  be  tested.  If  none  of  the  tested 
units,  common  areas  or  exterior 
applicable  surfaces  contain  lead-based 
paint  the  project  may  be  considered 
free  of  lead-based  paint  and  no  further 
testing  or  abatement  action  will  be 
required.  If  lead-based  paint  is  found  in 
any  unit  in  the  sample,  all  units  in  the 
project  are  required  to  be  tested.  If  lead- 
based  paint  is  found  in  any  common 
area,  all  common  areas  in  the  project 
are  required  to  be  tested.  If  lead-based 
paint  is  found  in  any  exterior  applicable 
surface,  all  exterior  applicable  surfaces 
in  the  project  are  required  to  be  tested. 

(ii)  EBL  Child.  In  tiie  case  of  a 
residential  structure  constructed  prior  to 
1978,  if  the  developer  is  presented  with 
test  results  that  indicate  a  child  seven 
years  of  age  or  younger  living  in  a  unit 
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has  an  EBL  the  developer  must  test  the 
unit  occapied  by  die  chikl  and  if  such 
test  is  positive  for  lead-based  paint 
abate  the  unit  surfaces  in  accotdance 
with  the  methods  set  out  at  24  OFR 
35.24(b)(2)(ii]  o#choose  not  to  test,  and 
abate  all  the  unit  surfaces. 

(4)  Abatement  without  testing.  In  lieu 
of  the  procedures  set  forth  in  paragraphs 
(c](l)(i),  (2)  and  (3)  of  this  section,  in  the 
case  of  a  residential  structure 
constructed  prior  to  1978,  the  developer 
may  forego  testing  and  abatement,  and 
abate  all  applicable  surfaces  in 
accordance  with  the  methods  set  out  at 
24  CFR  35.24(b)(2)(u)  before  Gnal 
endorsement  hfUD  or  the  coinsuring 
lender  will  reinspect  all  units  after 
repair  and  before  final  endorsement 
***** 

11.  Paragraphs  (b),  (c)  introductory 
text  and  (c)(2)  of  §  200.825  are  revised 
to  read  as  follows: 


S  200125    HUlVownad  muMtamfly 


(b)  Defective  paint  surfaces.  For 
residential  structures  constructed  prior 
to  1978,  HUD  shall  cause  the  property  to 
be  inspected  for  defective  paint  surfaces 
before  offering  the  property  for  sale.  If 
defective  paint  surfaces  are  found,  , 
treatment  as  required  by  24  CFR     ' 
35.24(bH2)(ii)  shall  be  completed  before 
delivery  of  the  property  to  the  purchaser 
or,  if  the  disposition  program  under  24 
CFR  Part  290  provides  for  repairs  to  be 
performed  by  the  purchaaer,  such 
treatment  may  be  included  in  the 
required  reports.  Residential  structures 
assisted  under  section  223(f)  of  the  | 
National  Housing  Act  are  to  be 
inspected  and  treated  as  set  forth  in  this 
paragraph. 

(c)  Chewable  surfaces.  If  the 
residential  structure  was  constructed  or 
substantially  r^abilitated  prior  to  1978, 
HUD  shall  cause  a  random  sampling  of 
dwelling  units  to  be  tested  for  lead- 
based  paint  on  chewable  surfaces  as 
part  of  the  sales  contracting  procedure. 
Random  testing  shall  be  pcnrfcMmed  as 
described  in  (  20a820(cXl).  Testing 
shall  be  performed  using  an  X-ray 
fluorescence  analyzer  (XRF)  or  other 
method  approved  by  the  Commissioner. 
Test  readings  of  1  mg/cm  *  or  hi^er 
using  an  XRF  shall  be  considered   |  . 
positive  for  presence  of  lead-based' 
paint  Testing  shall  be  conducted  by  a 
State  or  local  health  or  housing  agency, 
an  inspector  certified  or  regulated  by  the 
State  at  local  health  or  bousing  agency, 
a  qualified  HUD  inspector,  or  an 
organization  recognized  by  HUD.  The 
testing  entity  shall  certify  to  the  results 
of  the  test.  Where  lead-based  paint  on 
chewable  surfaces  is  identified,  the 


entire  interior  or  exterior  surface  shall 
be  treated.  Treatment  shall  consist  of 
covering  or  removal  of  the  paint  surfece 
in  accordance  with  24  CFR 
35.24(b)(2H>i).  Treatment  shaD  be 
completed  before  delivery  of  the 
property  to  the  purchaser,  or,  if  the 
dispositim  program  under  24  CFR  Part 
290  provides  for  repairs  to  be  performed 
by  the  pnrdiaser,  such  treatment  may  be 
included  in  die  required  repairs. 

(2)  Abataaent  without  testing.  In  lieu 
of  the  procedures  set  forth  in  paragraph 
(c)  of  dns  section,  in  the  case  of  a 
residential  structure  constructed  prior  to 
1978,  HUD,  at  its  option,  may  forego 
testing,  and  abate  all  appbcaMe 
8urface#in  accordance  with  the 
methods  set  out  in  24  CFR  35.24(b)(2)(ii). 


PART  510-SECTION  312 
REHABILITATION  LOAN  PROGRAM 

12.  The  authority  citabon  for  Part  510 
continues  to  read  as  follows: 

Authority:  Sec.  312,  United  States  Housing 
Act  of  1984  (42  II.S.C  1452b):  sec  7(d). 
Department  of  Housing  and  Urban 
DeveloiMnent  Act  (42  U.S.C.  3S35(d)). 

13.  In  paragraph  (c)(1)  the  definition 
for  "Ap^cable  surface"  and  (c)(2)  of 

S  510.410  are  revised  to  read  as  follows: 


9  510410 


(c)*  *  • 

(1)  Definitions— Applicable  surface. 
All  intact  and  nonintact  interior  and 
exterior  painted  surfaces  of  a  residential 
structure. 


(2)  Inspecticm  and  testing —  (1) 
Defective  paint  surfaces,  "nte  \ocal 
agency  shall  inspect  for  defective  paint 
surfaces  in  all  units  constructed  prior  to 
1978  which  are  occupied  by  families 
with  children  under  seven  yeara  of  age 
and  which  are  proposed  for 
rehabilitation  assistance.  The  inspection 
shall  occur  at  the  same  time  the 
property  is  being  inspected  for 
rehabilitation.  Defective  paint 
conditions  will  be  induded  in  the  work 
write-up  for  the  remainder  of  the 
rehabilitation  work. 

(ii)  Chewable  surface*.  The  local 
agency  shall  be  required  to  test  the  lead 
content  of  chewable  surfaces  if  the 
family  residing  in  a  unit  constructed 
prior  to  1978  and  receiving  rehabilitation 
assistance,  includes  a  child  under  seven 
yeare  of  age  with  an  indentified  EBL 
condition.  Lead  content  shall  be  tested 
by  using  an  X-ray  fluorescence  analyzer 
(XRF)  or  other  method  approved  by 
HUD.  Test  readings  of  1  mg/cm  ■  or 
hi^er  using  an  XRF  shall  be  considered 


positive  for  presence  of  lead-based 
paint. 

(iii)  Abatement  without  testing.  In  Heu 
of  the  procedures  set  fordi  in  paragraph 
(cH2)(ii)  of  this  section,  in  the  case  of  a 
residential  structure  constructed  prior  to 
1978,  the  owner  may  forego  testing  and 
abate  all  afiplicable  surfaces  in 
accordance  with  the  methods  set  out  at 
24  CFR  3S.24(bM2](u]. 


PART  511— RENTAL  REHABtLITATION 
GRANT  PROGRAM 

14.  The  authority  citation  for  Pari  511 
continues  to  read  as  foUows: 

Aathotify:  Sec.  17,  United  States  Housing 
Act  of  1937  (42  U.S.C.  USTof.  sec.  7(d). 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3S35(d)). 

15.  In  paragraphs  (f)(3](i],  the 
definition  for  "Applicable  surface"  and 
(f)(3)(ii)  of  9  511.11  are  revised  to  read 
as  follows: 

9511.11    OawrF«daralr*quirwn«nts. 

*        •        •        •        • 

(f)«  •  • 

(3)  *  •  • 

(i)  Definitions. — Applicable  surface. 
All  intact  and  nonintact  interior  and 
exterior  painted  surfaces  of  a  residential 
structure. 


(ii)  Inspection  and  Testing — (A) 
Defective  paint  surfaces.  The  grantee 
shall  in^wct  for  ddfective  paint  surfaces 
in  all  units  constructed  prior  to  1978 
which  are  occupied  by  families  with 
children  under  seven  yeara  of  age  and 
which  are  proposed  for  rehabilitation 
assistance.  Hie  inflection  shall  occur  at 
the  same  time  the  property  is  being 
inspected  for  rehabilitation.  Defective 
paint  conditions  will  be  included  in  Hie 
work  write-iqi  for  the  remainder  of  the 
rehabilitation  woric 

(B)  Chewable  surfaces.  The  grantee 
shall  be  required  to  test  the  lead  content 
of  chewable  surfac«8  if  the  family 
residing  in  a  unit  constructed  prior  to 
1978  and  receiving  rehabilitation 
assistance,  includes  a  child  under  seven 
years  of  age  with  an  identified  EBL 
conditioa  Lead  content  shall  be  tested 
by  using  an  X-ray  fluorescence  analyzer 
(XRF)  or  other  method  approved  by 
HUD.  Test  readings  of  1  mg/cm*  or 
higher  using  an  XRF  shall  be  considered 
positive  for  presence  of  lead-based 
paint. 

(C)  Abatement  without  testing.  In  lieu 
of  die  procedures  set  forth  in  paragraph 
(f)(3Kii)(B)  of  this  section,  in  the  case  of 
a  residential  structure  constructed  prior 
to  1978,  the  grantee  may  forgo  testing 
and  abate  all  applicable  surfaces  in 


accordance  vridi  die  methods  set  out  in 
24  CFR  35.24(b)(2)(ii). 


PART  570-COMMUNITY 
DEVELOPMENT  BLOCK  GRANTS 

Subpart  Q—UilMn  Devetopmenl 
ActionQrants 

16.  The  authority  citation  for  Part  570 
continues  to  read  as  follows: 

Authority:  Title  I,  Housing  and  Community 
Development  Act  of  1974  (42  U.S.C.  5301- 
5320);  sec.  7(d),  Department  of  Housing  and 
Urban  Development  Act  (42  U.S.C.  3535(d)). 

17.  In  paragraph  (c)(2),  die  definition 
for  "Applicable  surface"  and  (c)(3)  of 

S  570.608  are  revised  to  read  as  follows: 

SS7O608    L««HMaMipaint 

(c)  *  *  • 

(2)  Definitions.— Applicable  surface. 
All  intact  and  nonintact  interior  and 
exterior  painted  surfaces  of  a  residential 
structure. 


(3)  Inspection  and  Testing— {i) 
Defective  paint  surfaces.  The  grantee 
shall  inspect  for  defective  paint  surfaces 
in  all  units  constructed  prior  to  1976 
which  are  occupied  by  families  with 
children  under  seven  years  of  age  and 
which  are  proposed  for  rehabilitation 
assistance.  The  inspection  shall  occur  at 
the  same  time  the  property  is  being 
inspected  for  rehabilitation.  Defective 
paint  conditions  will  be  included  ui  the 
work  write-up  for  die  remainder  of  die 
rehabilitation  work. 

(ii)  Chewable  surfaces.  The  grantee 
shall  be  requited  to  test  the  lead  content 
of  chewable  surfaces  if  the  family 
residing  in  a  unit  constructed  prior  to 
1978  and  receiving  rehabilitation 
assistance,  includes  a  child  luider  seven 
years  of  age  widi  an  identified  EBL 
condition.  Lead  content  shall  be  tested 
by  using  an  X-ray  fluorescence  analyzer 
(XRF)  or  other  method  approved  by 
HUD.  Test  readings  of  1  mg/cm*  or 
higher  using  an  XRF  shall  be  considered 
positive  for  presence  of  lead-based 
paint 

(iii)  Abatement  without  testing.  In  Heu 
of  the  procedures  set  forth  in  paragraph 
(c)(3)(ii)  of  this  section,  in  the  case  of  a 
residential  structure  constructed  prior  to 
1978.  the  grantee  may  forgo  testing  and 
abate  all  applicable  surfaces  in 
accordance  with  the  methods  set  out  in 
24  CFR  35.24(b){2)(ii). 


PART  882— SECTION  8  HOUSING 
ASSISTANCE  PROGRAM-EXISTING 
HOUSING 

18.  The  audiority  citation  for  Part  882 
continues  to  read  as  follows: 

Authority:  Seta.  3. 5  and  8,  United  States 
Housing  Act  of  1937  (42  U.S.C  1437a,  1437c 
and  1437f.  sec.  7(d).  Department  of  HUD  Act 
(42  U.S.C.  3535(d)). 

19.  In  paragraph  (i)(2).  die  definition 
for  "Applicable  surface."  and  (i)  (3)  and 
(4)  of  S  882,109  are  revised  to  read  as 
follows: 

9S82.109    Housing qusNty standards. 

*        *        •        •        • 

(i)  *  *  * 

(2)  Definitions— Applicable  surface. 
All  intact  and  nonintact  interior  and 
exterior  painted  surfaces  of  a  residential 
structure. 


(3)  Defective  paint  In  the  case  of  a 
unit,  for  a  Family  which  includes  a  child 
under  the  age  of  seven  yeara.  which  was 
constructed  prior  to  1978.  the  initial 
inspection  under  9  882.209(h)(l],  and 
each  periodic  inspection  under 

9  682.211(b),  shall  include  an  inspection 
for  defective  paint  surfaces.  If  defective 
paint  surfaces  are  found,  treatment  as 
required  by  24  CFR  35.24(b)(2)(ii]  shall 
.be  required  in  accordance  with 
9  662.209(h)  or  (  882.211(b}-{c).  as 
appropriate.  Correction  of  defective 
paint  conditions  discovered  at  periodic 
inspection  shall  be  completed  within  30 
days  of  PHA  notification  to  die  Owner. 
When  weather  conditions  prevent 
completion  of  repainting  of  exterior 
surfaces  within  the  30  day  period, 
repainting  may  be  delayed,  but  covering 
or  removal  of  the  defective  paint  must 
be  completed  within  the  prescribed 
period. 

(4)  Chewable  surfaces.  In  the  case  of  a 
unit  constructed  prior  to  1976,  for  a 
Family  which  includes  a  child  under  the 
age  of  seven  yeara  with  an  identified 
BBL  condition,  the  initial  inspection 
under  9  862.209(h)(1).  or  a  periodic 
uispection  under  9  662.211(b),  shall 
include  a  test  for  lead-based  paint  on 
chewable  siuf aces.  Testing  shall  be 
conducted  by  a  State  or  local  health  or 
housing  agency,  an  inspector  certified  or 
regulated  by  a  State  or  local  health  or 
housing  agency  or  an  organization 
recognized  by  HUD.  Lead  content  shall 
be  tested  by  using  an  X-ray  fluorescence 
analyzer  [XBF]  or  other  method 
approved  by  HUD.  Test  readings  of  1 
mg/cm*  or  higher  using  an  XRF  shall  be 
considered  positive  for  presence  of  lead- 
based  painU  Where  lead-based  paint  on 
chewable  surfaces  is  identified,  covering 
or  removal  of  the  paint  surface  in 
accordance  widi  24  CFR  35.24(b)(2)(ii) 


shall  be  required  in  accordance  with 
9  682.209(h)  or  9  882.211  (b)  and  (c).  as 
appropriate,  and  correction  shall  be 
completed  widiin  the  time  limits  set 
forth  in  paragraph  (i)(3)  of  this  section. 

*  •       •       *       • 

20.  In  paragraph  (c)(2)  die  definition 
for  "Applicable  surface,"  and  (c)(3)  and 
(4)  of  9  882.404  are  revised  to  read  as 
follows: 

9882.404    Housing quaNty Standards. 

*  •        •        *        * 

(c)  *  *  * 

(2)  Definiti'ons.^Applicable  surface. 
All  intact  and  nonintact  interior  and 
exterior  painted  surfaces  of  a  residential 
structure. 

*  •       •  t      •       * 

(3)  Defective  paint  In  the  case  of  a 
unit,  for  a  Family  which  includes  a  child 
under  the  age  of  seven  years,  which  was 
constiucted  prior  to  1978.  the  initial 
inspection  under  9  682.504(a),  and  each 
periodic  inspection  under  9  882.516(b], 
shall  include  an  inspection  for  defective 
paint  surfaces.  If  defective  paint 
surfaces  are  found,  treatment  as 
required  by  24  CFR  35.24(b)(2)(ii)  shall 
be  included  in  the  specific  work  items 
referred  to  in  9  662.S04(a)  or  required  as 
corrective  action  punuant  to 

9  662.516(c).  as  appropriate.  Correction 
of  defective  paint  surfaces  discovered  at 
periodic  inspection  must  be  completed 
within  30  days  of  PHA  notification  to 
the  Owner.  When  weather  conditions 
prevent  completion  of  repainting  of 
exterior  surfaces  within  the  30  day 
period,  repainting  may  be  delayed,  but 
covering  or  removal  of  the  defective 
paint  must  be  completed  within  the 
prescribed  period. 

(4)  Chewable  surfaces.  If  a  proposal  is 
submitted  with  respect  to  a  unit 
constructed  prior  to  1978,  occupied  by  a 
Family  which  includes  a  child  under  the 
age  of  seven  yeara  with  an  identified 
EBL  condition,  the  PHA  shall  cause  the 
unit  to  be  tested  for  lead-based  paint  on 
chewable  surfaces.  Testing  shall  be 
conducted  by  a  State  or  local  health  or 
housing  agency,  an  inspector  certified  or 
regulated  by  a  State  or  local  health  or 
housing  agency,  or  an  organization 
recognized  by  HUD.  Lead  content  shall 
be  tested  by  using  an  X-ray  fluorescence 
analyzer  (JOIF)  or  other  method 
approved  by  HUD.  Test  readings  of  1 
mg/cm*  or  higher  using  an  XRF  shall  be 
considered  positive  for  presence  of  lead- 
based  paint.  Where  lead-based  paint  on 
chewable  surfaces  is  indentified  at 
initial  inspection,  covering  or  removal  of 
the  paint  surface  in  accordance  with'  24 
CFR  35.24(b)(2)(ii)  shall  be  included  in 
the  specific  work  items  referred  to  in 

9  882.504(a].  Where  lead-based  paint  on 
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chewable  surfaces  is  discovered  at 
periodic  inspection,  covering  or  removal 
of  the  paint  surface  in  accordance  with 
24  CFR  35.24(b)(2Kii)  shall  be  compieted 
within  the  time  limits  set  forth  in 
paragraph  (c)(3)  of  this  sectioa  I 


PART  886— SECTION  8  HOUSING 
ASSISTANCE  PAYMENTS  PflOGRAII— 
SPECIAL  ALLOCATIONS  | 

21.  The  authority  citation  for  Part  888 
continues  to  read  as  follows: 

AHlharity:  Sees.  3. 5.  and  a.  United  States 
Housing  Act  of  1837  (42  U.S.C  1437a.  1437c 
and  1437!];  sec  7(d),  Department  of  HUD  Act 
(42  U.S.C.  3535(d)). 

Subpart  A— Additional  Asslstanca 
ProQfani  for  Projects  with  MNV 
Iniurod  Mid  IIUD  Held  liorlniitws 

22.  In  paragraph  (i)(2)  the  definition 
for  "Applicable  sarface"and  (i)  (3)  and 
(4)  of  i  886.113  are  revised  to  read  as 
follows: 

SMe.113    Honing quaMystandsnla. 

•  *  «  *  * 

(i)  •  •  • 

(2)  Definitions. — Applicable  surface. 
All  intact  and  nonintact  interior  and 
exterior  painted  surfaces  of  a  residential 
stmctore. 

*        •        *        «        • 

(3)  Defective  paint  Residential  units 
which  were  constructed  prior  to  1978 
shall  be  inspected  for  defective  paint 
surfaces.  If  defective  paint  surfaces  are 
found,  treatment  as  required  by  24  CFR 
35.24(bK2Kii)  shaO  be  required  as  a 
condition  of  satisfaction  of  the  | 
requirements  of  %  886.107(c). 

(4)(i)  Chewable  surfaces.  In  the  case 
of  a  residential  structure  constructed 
prior  to  1978,  a  random  sample  of 
dwelling  units  shall  be  tested  for  lead- 
based  paint  on  chewable  surfaces.  Ten 
units  shall  be  tested  in  projects  with 
twenty  or  more  units,  and  six  units  ^all 
be  tested  in  projects  with  fewer  than 
twenty  units,  together  with  a  samfrie  of 
common  areas  and  exterkv  applicable 
surfaces.  Common  areas  included  in  the 
sample  should  include  non-dwelling 
facilities  commonly  used  by  childr«) 
under  seven  years  of  age.  such  as  day 
care  centers.  All  chewable  surfaces  in 
selected  units  shall  be  tested.  If  none  of 
the  tested  units,  common  areas  or 
exterior  applicable  surfaces  contain  j 
lead-based  paint,  the  project  may  be 
considered  free  of  lead-based  paint,  and 
no  further  testing  or  abatement  acticm 
will  be  required.  If  lead-based  paint  is 
found  in  any  units  in  the  sample,  all 
assisted  units  in  the  project  are  required 
to  be  tested.  If  lead-based  paint  is  found 
in  any  common  areas,  all  common  areas 


in  the  project  are  required  to  be  tested. 
If  lead-based  paint  is  found  in  any 
exterior  applicable  surface,  all  exterior 
applicable  siufaces  in  the  projects  are 
required  to  be  tested.  Testing  shall  be 
performed  using  an  X-ray  fluorescence 
analyzer  (XRF)  or  other  method 
approved  by  HUD.  Test  readings  of  1 
mg/cm*  or  hi^er  using  an  XRF  shall  be 
considered  positive  for  presence  of  lead- 
based  paint.  Testing  of  chewable 
surfaces  shall  be  performed  by  a  State 
or  local  health  or  housing  agency,  an 
inspector  certified  or  regulated  by  the 
State  or  local  health  or  housing  agency, 
or  an  organization  recognized  by  HUD. 
The  testing  entity  shall  certify  to  the 
results  of  the  test.  The  Owner  shall  be 
responsible  for  obtaining  these  testing 
services.  Where  lead-based  paint  on 
chewable  surfaces  is  identified,  the 
entire  interior  or  exterior  chewable 
surface  shall  be  treated.  Covering  or 
removal  of  the  paint  surface  in 
accordance  vrith  24  CFR  35.24  (b)(2)(ii) 
shall  be  required  as  a  condition  djf 
satisfaction  of  the  requirements  of 
S  886.107(c). 

(iii)  EBL  Child.  In  the  case  of  a 
residential  structure  constructed  prior  to 
1978,  if  the  owner  is  presented  with  test 
results  that  indicate  a  dnld  seven  years 
of  age  or  jroonger  living  m  a  onH  has  an 
elevated  Mood  lead  levd  or  EBL,  the 
owner  must  test  the  unit  occupied  by  the 
child  and  if  such  test  is  positive  for  lead- 
based  paint,  abate  the  unit  surfaces  in 
accordance  with  the  mediods  set  out  at 
24  CFR  35.24(b)(2Kii)  or  choose  not  to 
test  and  abate  all  the  unit  surfaces. 

(iii)  Abatement  without  testing.  In  lieu 
of  the  procedures  set  forth  in  paragraphs 
(iK3)  and  (4)  of  this  section,  in  the  case 
of  a  residential  structure  constructed 
prior  to  1978,  the  owner  may  forego 
testing  and  abatement,  and  abate  all 
applicable  surfaces  in  accordance  with 
the  methods  set  out  at  24  CFR 
35.24(bJ(2)(Ui). 


PART  941— PtlBUC  HOUSINQ 
DEVELOPMENT 

23.  The  authority  citation  for  Part  941 
continues  to  read  as  foUofws: 

Anthoilty:  Sees.  4. 5.  and  9  of  the  U.S. 
Housing  Act  of  1937  (42  U.S.C.  1437b,  1437c 
and  1437g);  sec.  7(d),  Dept.  of  HUD  Act  (42 
U.&C  363S(d)). 

24.  Section  941.208  is  revised  by 
adding  a  new  section  (h)  to  read  as 
follows: 


and  proposed  to  be  acquired  for  family 
projects  (whether  or  not  they  wifl  need 
rehabilitation)  under  this  part  shall  be 
tested  for  lead-based  paint  on 
applicable  surfaces  (indnding  defective 
paint  smfaces)  as  described  in  24  CFR 
968.9(e)(2).  If  lead-based  paint  is  found, 
the  cost  oif  testing  and  abistement  shall 
be  considered  when:  (1)  Making  the  cost 
comparison  to  justify  new  construction 
as  well  as  (2)  meeting  maximum  total 
development  cost  limitations.  If  units 
containing  lead-based  paint  are 
acquired,  compliance  with  24  CFR  Part 
35  and  24  CFR  Part  965  Sul^iart  H  is 
required,  and  abatement  as  described  in 
24  CFR  965.705  shall  be  completed  prior 
to  occupancy. 


PART  965-PHA-OWNED  PROJECTS- 
MAINTENANCE  AND  OPERATIONS 

25.  The  authority  citation  for  Part  965 
continues  to  read  as  follows: 

Auikxity:  Sees.  2. 3. 6,  end  9.  United  SUtes 
Housing  Act  of  1937  (42  U.S.C.  1437. 1437a, 
1437d.  and  1437g);  sec  7(d),  Department  of 
Housing  and  Uitian  Development  Act  (42 
U.S.C.  3535(d)).  Subpart  H  is  also  issued 
under  Lead-Based  Paint  Poiaooing  Prevention 
Act  (42  U.S.C.  4821-484^ 

28.  Section  965.702  is  amended  by 
deleting  the  defimtion  of  chewable 
surface  and  revising  the  defimtiom  of 
applicable  surface  and  family  project  to 
read  as  follows: 


(M1.206    OtiMrFstferal 


(h)  Lead-based  paint.  All  existing 
properties  constructed  prior  to  1978  (or 
substantially  rehabilitated  prior  to  1978} 


§965.702 

Applicable  surface.  All  intact  and 
nonintact  interior  and  exterior  painted 
surfaces  of  a  residential  structure. 
***** 

Family  project  Any  project  assisted 
under  section  9  of  the  U.S.  Mousing  Act 
of  1937  which  is  not  an  elderly  project 
For  this  purpose,  an  elderly  project  is 
one  which  was  designated  for 
occupancy  by  the  elderly  at  its  inception 
(and  has  retained  that  character)  or, 
althou^  not  so  designated,  for  which 
the  FHA  gives  preference  in  tenant 
selection  (with  HUD  approval)  for  all 
units  in  the  project  to  dderly  families.  A 
building  within  a  mixed-ose  project 
which  meets  diese  quatificAons  ^all, 
for  purposes  of  this  subpart,  be  excluded 
from  any  family  project  Zero  bedroom 
units,  fiw  purposes  of  this  sobpait  are 
excluded  from  any  family  project 
***** 

27.  Section  965.704  is  revised  to  read 
as  follows: 


S  966.704 

In  family  projects  constructed  priw  to 
1978  or  substantially  rehabilitated  prior 
to  1978,  the  PHA  shall  visually  inspect 


units  for  defective  paint  surfaces  as  part 
of  routine  periodic  unit  inspections.  If 
defective  paint  surfaces  are  found, 
covering  or  removal  of  the  defective 
paint  spots  as  described  in 
S  35.24(b)(2}(ii)  of  this  tide  shall  be 
required.  Treatinent  shall  be  completed 
within  a  reasonable  period  of  time. 

HMS.706aiidM6.707   [Redeaignaled  as 
§§  965.710  md96S.711] 

28.  Sections  965.706  and  965.707'are 
redesignated  as  SS  965.710  and  965.711; 
§  965705  is  revised;  and  new  {{  965.706, 
965.707. 965706  and  965.709  are  added  to 
read  as  follows: 

§965.705    UmtlMmovf  proctiures. 

(a)  Vacant  unit  testing.  In  family 
projects  constructed  prior  to  1878  or 
substantially  rehabilitated  prior  to  1978, 
the  niA  shall  test  units  for  lead-based 
paint  on  a^idicable  surfaces  at  unit 
himover.  If  die  family  project  has  been 
randomly  tested  in  accordanoe  with 

S  968.9(e)(2)  and  no  lead-based  paint 
was  found,  no  further  testing  is  required. 
If  testing  finds  lead-baaed  paint  and  the 
incoming  tenant  family  has  a  ^ild 
under  seven  years  of  age.  the  tenant 
family  shall  be  offered  a  post  1978  unit, 
or  a  unit  which  either  has  been  abated 
to  the  requirements  of  this  section  or 
found  to  contain  no  lead-based  peint.  A 
qualified  inqiector  shaU  certify  in 
writmg  the  precise  resolts  of  tte  test 
Testing  services  avaHaUe  from  state, 
local  OT  tribal  health  or  housing  agencies 
or  an  organization  recognized  by  HUD 
shall  be  utiUxed  to  the  extent  available. 
Testing  shall  be  performed  hf  asing  an 
X-ray  fluorescence  analyzer  (XRF). 
Laboratory  chemical  analysis  may  be 
used  in  limited  circumstances  if 
approved  by  HUD  in  cases  where  it  is 
not  practical  to  obtain  XRF  readings.  If 
the  test  restdts  equal  or  exceed  a  level  of  1 
mg/cm*,  the  results  shall  be  i»ovided  to 
the  incoming  tenant  family  and  any 
potential  purchaser. 

(b)  Building  testing.  All  units  shall  be 
tested  in  any  building  in  e^ick  a  onit  is 
determined,  at  imit  turnover,  to  have 
lead-based  paint  test  resahs  eqoal  or 
exceeding  a  level  of  1  mgfan*.  Vacant 
unit  and  boilding  testing  are  eligible 
costs  under  S  96&4.  Procedures  for 
obtaining  aiqiroval  of  a  modernization 
program  are  described  in  1 968.5(h)(2). 

(c)  Abatement  If  lead-based  paint  is 
found  on  applicable  surfaces,  such 
surfaces  shall  be  treated  in  accordance 
widi  §  35.24(b)(2Hii)  of  diis  tide. 
Wherever  possible  removal  (of  the 
paint),  encapsulation  (or  covering)  or 
replacement  of  the  substrate  (or  trim) 
surface  is  strong  upgraded  to  avoid 
lead-dust  hazards  to  bodi  residents  and 
workers.  If  defective  but  not  leaded 


paint  surfaces  are  found,  covering  or 
removal  of  the  defective  paint  spots  as 
described  in  S  35.24(b)(2)(ii)  of  diis  tide 
shall  be  required.  Treatmait  shall  be 
completed  before  occupancy.  Final 
inspection  and  certification  after 
treatment  shall  be  made  by  a  qualified 
inspector.  Testing  and  treatment  of  lead- 
based  paint  will  be  considered  an 
eligible  modernization  cost  under  Part 
988  only  upon  PHA  certification  Uiat 
such  services  are  otherwise  unavailable. 


§9657W    ftocedures involving EBLs. 

(a)  Pmceduret  when  a  current 
resident  child  has  an  EBL  When  a  child 
residing  in  a  FHA-owned  low  income 
family  project  has  been  identified  as 
having  an  EBL,  die  PHA  shall:  (1)  Test 
all  surfaces  in  the  unit  and  appUcable 
surfaces  of  the  PHA-owned  or  operated 
child  care  facility  if  used  by  the  EBL 
child  for  lead-based  paint  and  abate  the 
surfaces  found  to  contain  lead-based 
paint  Testing  of  exteriors  and  interior 
common  areas  (including  non-dwelling 
PHA  fadUties  which  are  commonly  used 
by  the  EBL  child  under  seven  years  of 
age)  will  be  done  as  considered 
necessary  and  appropriate  by  the  PHA 
and  HUD;  or  (2)  assist  the  famdy  to  a 
post-1978  or  previously  tested  unit 
which  was  fmmd  to  be  fr«e  of  lead- 
based  paint  hazards  or  in  wUc^  si^ 
hazards  have  bean  abated  as  described 
in  this  section. 

(b)  Procedures  where  a  non-resident 
child  using  a  PHA-owned  or  operated 
child  care  facility  has  an  EBL  When  a 
non-resident  child  usmg  a  PHA-owned 
or  op«ated  child  facility  has  been 
identified  as  having  an  EBL,  the  FHA 
shall  test  all  applicable  surfaces  of  the 
PHA-owned  or  operated  child  care 
facilities  and  abate  the  surfaces  found  to 
contain  lead-based  paint. 

(c)  Testing  requirements.  Testing  for 
lead-based  paint  on  all  surfaces  in  the 
unit  housing  the  EBL  chdd  and  the  PHA 
owned  or  operated  ddld  care  facilities 
used  by  die  EK.  child  shall  be 
completed  within  five  dajrs  after 
notification  to  the  PHA  of  the 
identification  of  the  diild.  A  qualified 
injector  shall  certify  in  writing  the 
precise  results  of  the  test  Testing 
services  avaUable  from  state,  local  or 
tribal  health  or  housing  agencies  or  an 
organization  recognized  by  HUD  shall 
be  utilized  to  the  extrat  available.  If  the 
results  equal  or  exceed  a  level  of  1  mg/ 
cm*,  the  results  shall  be  provided  to  the 
tenant  or  the  famUy  of  the  EBL  child 
using  PHA  owned  or  operated  child  care 
facilities.  Testing  will  be  considered  an 
eligible  modernization  cost  nnder  Pari 
968  only  upon  PHA  certification  diat 
testing  services  are  odierwise 
unavailable.  Testing  shall  be  performed 


by  using  an  X-ray  fluorescence  analyzer 
(XRF)-  Laboratory  chemical  analysis 
may  be  used  in  limited  circumstances  if 
approved  by  HUD  in  cases  where  it  is 
not  practical  to  obtain  XRF  readings. 
XRF  readings  of  1  mg/cm*  or  higher  are 
considered  positive  for  presence  of  lead- 
based  paint 

(d)  Hazard  abatement  requirements — 
(1)  Abatement  actions.  Hazard 
abatement  actions  shall  be  carried  out 
in  accordance  with  the  following 
requirements  and  order  of  priority: 

(i)  Unit  housing  a  child  with  an  EBL 
Any  surface  in  the  unit  found  to  contain 
lead-based  paint  shall  be  treated.  Where 
full  treatment  of  a  unit  housing  an  EBL 
child  cannot  be  completed  within  five 
days  after  positive  testing,  emergency 
intervention  actions  (including  removing 
defective  lead-based  paint  and 
scrubbing  surfaces  after  such  removal 
with  stittng  detergents)  shall  be  taken 
within  suc^  time.  Full  treatment  of  a  unit 
housing  an  EBL  child  shall  be  completed 
within  14  days  after  positive  testing, 
unless  funding  sources  are  not 
immediately  available.  In  such  event, 
the  PHA  may  use  its  operating  reserves 
and,  when  necessary,  may  request 
reimbursement  from  the  current  fiscal 
year  CIAP  funds,  or  request  die 
reprogramming  of  previously  approved 
CIAPfimds. 

(ii)  PHA  owned  or  (^)erated  child  care 
facilities  used  by  a  child  with  an  EBL 
Any  applicable  surface  found  to  contain 
lead-based  paint  shall  be  treated. 

(iii)  Interior  common  areas  (including 
non-dwelling  PHA  facilities  which  are 
commonly  used  by  EBL  children  under 
seven  years  of  age)  and  exterior 
surfaces  ci  projects  in  which  children 
with  EBLs  reside.  Abatement  shall  be 
provided  to  all  surfaces  containing  lead- 
based  paint. 

(2)  Abatement  methods.  Surfaces 
found  to  contain  lead-based  paint  shall 
be  treated  in  accordance  with 
i  35.24(b)(2)(ii)  of  diis  tide.  The  PHA 
shall  select  a  safe  and  cost-eftective 
treatment  for  the  surface  imder  the 
circumstances.  Wherever  possible, 
coverings,  encapsulation  and 
replacement  of  painted  surfaces  is 
strongly  urged  to  avoid  lead-dust 
hazards  to  bodi  residents  and  woricers. 
Final  inspection  and  certiflcaticm  after 
treatinent  shaU  be  made  by  a  qualified 
inspector. 

§965.707   Tenant  protection. 

The  PHA  shall  take  appropriate  action 
in  order  to  protect  tenants  including 
children  with  EBLs,  other  children,  and 
pregnant  women  from  hazards 
associated  with  abatement  procedures. 
Where  debris,  fumes  or  dust  are  going  to 
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be  created  during  the  abatement 
process,  such  action  shall  include  the 
relocation  of  tenants  with  children 
under  seven  years  of  age  and  pregnant 
women  in  order  to  mitigate  possible 
health  hazards  arising  from  the 
abatement  process.  Tenant  relocation 
may  be  accomplished  with  CHAP 
assistance. 

§9e5w7M    DtepoMl oflMtf-baMd paint 


The  PHA  shall  dispose  of  lead-based 
paint  debris  in  accordance  with 
applicable  local  state  or  Federal 
requirements.  (See  e.g.,  40  CFR  Parts  260 
through  271.) 

§965.709    (toeord*.  | 

The  PHA  shall  maintain  records  on 
which  units,  common  areas,  exteriors 
and  PHA  child  care  facilities  have  been 
tested,  results  of  the  testing,  and  the 
condition  of  painted  surfaces  by 
location  in  or  on  the  unit,  interior 
common  area,  exterior  surface  or  PHA 
child  care  facility.  The  PHA  shall  report 
information  regarding  such  testing,  in 
accordance  with  such  requirements  as 
shall  be  prescribed  by  HUD.  The  PHA 
shall  also  maintain  records  of 
abatement  provided  under  this  subpart, 
and  shall  report  information  regarding 
such  abatement  and  its  compliance 
with  the  requirements  of  24  CFR  Part  35, 
Subpart  A  and  S  965.703  of  this  Part,  in 
accordance  with  such  requirements  as 
shall  be  prescribed  by  HUD.  If  records 
establish  that  a  unit,  PHA  owned  or 
operated  child  care  facility,  exterior  or 
interior  common  area  was  tested  or 
treated  in  accordance  with  the 
standards  prescribed  in  this  subpart 
before  or  after  June  6, 1988,  such  units, 
child  care  facilities,  exteriors  or  interior 
common  areas  are  not  required  to  be  re- 
tested  or  re-treated.  . 


(Information  collection  requirements 
contained  in  this  section  were  approved  by 
the  Office  of  Management  and  Budget  under 
control  number  2577-0090.) 

PART  968— COMPREHENSIVE 
IMPROVEMENT  ASSISTANCE 
PROGRAM 

29.  The  authority  citation  for  Part  968 
continues  to  read  as  follows: 

Authority:  Sees.  6  and  14  of  the  United 
States  Housing  Act  of  1937  (42  U.S.C.  1437d 
and  1437):  sec.  7(d),  Department  of  Housing 
and  Urban  Development  Act  (42  U.S.C. 
3535(d)).  I 

30.  Section  968.3  is  amended  by 
revising  the  deHnition  of  comprehensive 
modernization  and  by  adding  in 
alphabetical  order  the  definition  of  lead- 
based  paint  modernization  to  read  as 
follows: 


{969.3 

"Comprehensive  modernization" 
means  a  modernization  program  for  a 
project  which  provides  for  all  needed 
physical  and  management 
improvements.  Under  the  CIAP,  all 
modernization  programs  are 
Comprehensive  Modernization,  except 
those  defined  as  emergency, 
homeownership,  lead-based  paint  or 
si»ecial  purpose. 
***** 

"Lead-based  paint  modernization" 
means  a  modernization  program  for  a 
family  project  that  is  limited  to  lead- 
based  paint  testing  and  lead-based  paint 
hazard  abatement  as  prescribed  in 
SS  965.705  and  968.9(e)(l)(iii].  For  such 
projects,  management  improvements  are 
not  eligible  modernization  costs. 
***** 

31.  Sections  968.4  (h)  and  (i)  are 
revised  to  read  as  follows: 

***** 

(h)  Lead-based  paint  testing.  Lead- 
based  paint  testing  costs,  as  described 
in  SS  965.705  and  965.706  of  this  chapter 
and  I  968.9(e]  of  this  Part,  are  eligible 
modernization  costs. 

(i)  Lead-based  paint  hazard 
abategnent  Lead-based  paint  hazard 
abatement  costs,  as  described  in 
SS  966.705  and  965.706  of  this  chapter 
and  S  968.9(e)  of  this  Part  are  eligible 
modernization  costs. 


32.  Paragraphs  (c)  introductory  text, 
(c)(1).  (e)(2).  (h)(1)  and  (2).  and  (i)(7)(u) 
of  S  968.5  are  revised  to  read  as  follows: 


S969.S   ProeedurMtor 
or  ■  wooecimeuuii  iNuyiain. 


(c)  Preliminary  application.  Based  on 
an  initial  comprehensive  assessment  of 
its  improvement  needs,  including  a 
determination  of  the  fmancial  feasibility 
of  the  proposed  modernization  and  the 
long-term  viability  of  the  project(s)  after 
Comprehensive  homeownership,  lead- 
based  paint  or  special  purpose 
modernization,  the  PHA  shall  submit  to 
the  HUD  office  a  Preliminary 
Application,  in  a  form  prescribed  by 
HUD,  which  shall  contain: 

(1)  A  five-year  plan,  which  is  the 
PHA's  initial  comprehensive  assessment 
of  the  modernization  funds  to  be 
requested  over  a  five-year  period  to 
meet  the  total  physical  and  management 
improvement  needs  of  its  projects, 
including  any  special  piupose,  lead- 
based  paint  and  homeownership  needs, 
as  well  as  any  emergency  needs  in  the 
current  year.  The  plan  provides  for  gross 
estimates  of  the  total  needs  of  the 


project(s]  for  which  Comprehensive 
Modernization  is  requested  and  for 
gross  estimates  of  the  specialized  needs 
of  the  pro}ect(8)  for  which  special 
purpose,  emergency,  lead-based  paint  or 
homeownership  modernization  is 

requested. 

*       •       •    '   «       • 

(e)  PHA  preparation  for  Joint  Review. 


(1)  *^  * 

(2)  Completing  a  detaUed 
comprehensive  assessment  in  a  form 
prescribed  by  HUD.  of  the  total  physical 
and  management  improvement  needs  of 
the  project(s)  for  which  the  PHA  is 
requesting  Comprehensive 
Modernization  and  of  the  specialized 
needs  of  the  project(s)  for  which  the 
PHA  is  requesting  special  purpose, 
emergency,  lead-based  paint  or 
homeownership  modernization  in  the 
current  FFY.  For  each  project  proposed 
for  Comprehensive  Modernization,  the 
comprehensive  assessment  shall 
include:  the  current  physical  condition 
and  the  physical  improvements 
necessary  to  meet  the  standards  (see 

S  968.4(a));  the  improvements  needed  to 
upgrade  the  management  and  operation 
so  that  decent,  safe  and  sanitary  living 
conditions  will  be  provided:  and  an 
identification  of  management  needs 
related  to  items  set  forth  in  S  96&4(b)(2). 

(h)  HUD  preliminary  funding 
decisions. 
***** 

(1)  Group  1.  projects  having 
emergency  conditions-that  pose  an 
immediate  threat  {i.e.,  must  be  corrected 
within  one  year  of  funding  approval)  to 
tenant  health  and  safety.  Funding  is 
limited  to  correction  of  emergency 
conditions  and  may  not  be  used  for 
substantial  rehabilitation.  Emergency 
conditions  include  all  testing  and 
abatement  as  required  by  S  965.706  of 
this  chapter. 

(2)  Group  2,  projects: 

(i)  Having  conditions  which  threaten 
tenant  health  or  safety  or  having  a 
significant  number  (10  percent  or  more) 
of  vacant  or  substandard  units;  or 

(ii)  Other  family  projects  not  receiving 
comprehensive  modernization  funds  as 
defined  in  S  968.3,  and  are  required  to 
conduct  testing  and  abatement  under 
SS  965.705  and  968.9(e)(l)(iu)  of  this 
part;  and 

(iii)  Located  in  PHAs  having 
demonstrated  a  capability  of  carrying 
out  the  proposed  modernization 
activities  (comprehensive,  special 
purpose,  lead-based  paint  and 
homeownership  modernization). 

Within  this  group,  the  Secretary  may 
also  give  priority  to  additional  factors. 


such  as  the  correction  of  physical 
disparities  under  the  nondiscrimination 
preference,  second  or  subsequent  stage 
of  comprehensive  modernization,  cost 
benefit  and  the  need  for  lead-based 
paint  testing  and  hazard  abatement. 
***** 

(i)  Final  application. 

•        •        *        •        • 

(7)  •  •  • 

(ii)  Emergency  or  lead-based  paint 
modernization.  For  a  project  under 
emergency  or  lead-based  paint 
modernization,  the  PHA  shall  omit  fit)m 
the  Final  Application  the  items  required 
in  paragraphs  (i)(l),  (i)(2)(iii)  and  (iv). 
and  (i)(3)  and  (4)  of  this  section  and  limit 
the  items  required  in  paragraph  (i)(2)(i) 
of  this  section  to  only  those  emergency 
or  lead-based  paint  work  items. 
***** 

33.  Paragraph  (e)  and  the  OMB 
approval  number  of  S  96&9  are  revised 
to  read  as  follows: 

$968.9    OttMf  program  requirements. 
***** 

(e)  Lead-based  paint  poisoning 
prevention— [1]  General.  The  PHA  shall 
comply  with  the  Lead-Based  Paint 
Poisoning  Prevention  Act  (42  U.S.C. 
4821-4846)  and  HUD  implementing 
regulaUons  (24  CFR  Parts  35  and  965. 
Subpart  H).  Comprehensive  plans  for 
CIAP  (as  described  in  S  968.5  of  this 
Part)  shall  be  amended  to  include  the 
schedule  for  lead-based  paint  testing 
and  abatement  Testing  shall  be 
completed  within  five  years  from  Jime  6, 
1988.  Testing  and  abatement  shall  be 
completed  with  respect  to  family 
projects  approved  for  comprehensive 
and  homeownership  modernization 
(paragraph  (e)(i)  of  this  section), 
applications  for  family  projects  for 
comprehensive  and  homeownership 
modernization  (paragraph  (e)(l)(ii)  of 
this  section)  and  other  family  projects 
not  undergoing  comprehensive  and 
homeownership  modernization 
(paragraph  (p)(l)(ui)  of  this  section). 
Any  previous  testing  or  abatement  work 
which  does  not  meet  the  requirements  of 
this  rule  must  be  tested  and  abated  in 
accordance  with  these  requirements. 

(i)  Comprehensive  and 
Homeownership  Modernization  in 
Progress.  With  respect  to  family  projects 
approved  for  comprehensive  and 
homeownership  modernization  (assisted 
tmder  section  9  of  the  United  States 
Housing  Act  of  1937)  which  may  contain 
lead-based  paint  for  which  funds  have 
been  reserved  by  HUD  before  June  6, 
1988,  no  construction  contracts, 
excluding  those  contracts  solely  for 
emergency  or  energy  conservation  work 
.  items,  shall  be  executed  until  random 


testing  as  described  in  this  paragraph 
has  taken  place  and  any  necessary 
abatement  as  described  in  this 
paragraph  is  included  in  the 
modernization  budget. 

(ii)  ^plicationsTor  Comprehensive 
and  Homeownership  Modernization 
Projects.  With  respect  to  applications 
for  family  projects  for  comprehensive 
and  homeownership  modernization 
(assisted  under  section  9  of  the  United 
States  Housing  Act  of  1937)  which  may 
contain  lead-based  paint  for  which 
funds  are  reserved  on  or  after  June  6, 
1988,  no  construction  contracts, 
excluding  those  contracts  solely  for 
emergency  or  energy  conservation  work 
items,  shall  be  executed  until  random 
testing  as  described  in  this  paragraph 
has  taken  place  and  any  necessary 
abatement  as  described  in  this 
paragraph  is  included  in  the 
modernization  budget. 

(iii)  Other  Family  Projects  Not 
Undergoing  Comprehensive  and 
Homeownership  Modernization.  Any 
family  projects  (assisted  imder  section  9 
of  the  United  States  Housing  Act  of 
1937)  not  undergoing  comprehensive  and 
homeownership  modernization  (as 
covered  in  paragraph  (e)(1)  (i)  and  (ii)  in 
this  section)  including  family  projects 
which  previously  have  been 
comprehensively  or  homeownership 
modernized  under  previous  regulations 
shall  be  randomly  tested  as  described  in 
this  paragraph  and  abated  if  lead-based 
paint  is  found  as  described  in  this 
paragraph. 

(2)  Random  testing.  If  the  family 
project  (including  homeownership  units) 
was  constructed  prior  to  1978  or 
substantially  rehabilitated  prior  to  1978. 
the  PHA  shall  cause  a  random  sample  of 
all  family  project  units  to  be  tested  for 
lead-based  paint  on  applicable  surfaces 
(including  defective  painted  surfaces). 
Random  testing  shall  be  scheduled  or 
prioritized  by  age  of  the  family  projects 
and  whether  the  family  projects  are 
known  to  have  lead-based  paint  from 
unit  turnover  testing  or  presence  of 
previous  EBLs.  Ten  units  shall  be  tested 
in  family  projects  that  are  comprised  of 
contiguous  units  which  were  built  at  the 
same  time  and  contain  twenty  or  more 
units.  Six  units  shall  be  tested  in  similar 
projects  with  fewer  than  twenty  units.  A 
sample  of  interior  common  areas  and 
exterior  surfaces  which  are  part  of  the 
family  project  shall  also  be  tested.  For 
scattered  site  family  projects  involving 
multi-unit  structures,  ten  units  shaU  be 
tested  in  structures  containing  twenty  or 
more  tmits  and  six  units  shall  be  tested 
in  projects  with  fewer  than  twenty  units, 
together  with  a  sample  of  interior 
common  areas  and  exterior  siufaces  and 
defective  paint  surfaces  %yhich  are  part 


of  the  family  project.  For  other  scattered 
site  family  projects  involving  single  unit 
structTu«8  which  are  not  contigoons  or 
were  built  at  different  times,  die  PHA 
shall  cause  each  unit  to  be  tested  for 
lead-based  paint  on  applicaMe  surfaces. 
The  interior  common  areas  required  to 
be  sampled  by  this  paragraph  may 
include  PHA-owned  or  operated  child 
care  facilities  or  non-dwelling  PHA 
facilities  commonly  used  by  children 
under  seven  years  of  age.  If  none  of  the 
tested  tmits.  interior  common  areas  or 
exterior  surfaces  contain  lead-based 
paint  the  family  projects  may  be 
considered  free  of  lead-based  paint,  and 
no  further  testing  or  abatement  action 
will  be  required.  If  lead-based  paint  is 
foimd  in  any  imits  in  the  sample,  all 
units  in  the  family  project  are  required 
to  be  tested.  If  lead-based  pdint  is  foimd 
in  any  interior  common  areas,  all 
interior  common  areas  in  the  family 
project  are  required  to  be  tested.  If  lead- 
based  paint  is  foimd  on  any  exterior 
surface,  all  exterior  surfaces  in  the 
family  project  are  required  to  be  tested. 
In  the  family  projects  that  are  known  to 
contain  some  lead-based  paint  no 
random  sampling  is  necessary,  but  all 
applicable  surfaces  shall  be  tested. 
Testing,  tenant  protection,  lead-based 
paint  debris  disposal,  record-keeping 
and  state  and  local  law  requirements  as 
described  in  SS  965.705.  965.707,  965.708, 
965.709  and  965.710  of  this  chapter  shall 
be  followed.  Random  testing  as 
described  in  this  paragraph  (e)(2)  is  an 
eligible  planning  cost  as  described  in 
S  968.4(d).  Where  abatement  will  result 
from  rehabiUtation  activities  planned 
[i.e..  where  all  applicable  surfaces  will 
be  replaced,  covered,  or  otherwise 
abated  as  described  in  this  part),  those 
surfaces  need  not  be  tested. 

(3)  Abatement.  If  lead-based  paint  is 
found  on  apphcable  surfaces,  such 
surfaces  shall  be  treated  in  accordance 
with  S  965.705  of  this  chapter. 
Abatenyent  within  a  comprehensive  and 
homeownership  modernization  project 
should  be  prioritized  in  relation  to  the 
immediacy  of  the  hazards  found  to 
children  under  seven  years  of  age. 

(Information  collection  requirements 
contained  in  paragraph  (e)(1)  were  approved 
by  the  Office  of  Management  and  Budget 
under  control  number  2577-0090). 

34.  Section  968.10(a)  is  revised  to  read 
as  follows: 

S  969.10    Special  requtrements  for 
homeownersMp  project 

(a)  Promptly  after  HUD  approval  of 
the  Final  Application,  each  homebuyer 
family  shall  execute  an  amendment  to 
its  Homebuyer  Agreement,  reflecting  an 
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increase  in  the  purchase  price  of  its 
home  and  an  extension  of  the 
amortization  period  in  accordance  with 
paragraphs  (b)  and  (c)  of  this  section, 
except  where  the  modernization  work  is 
limited  to  the  correction  of  development 
deRciencies,  conduct  of  energy  audits, 
undertaking  of  cost-effective  energy    \ 
conservation  measures,  or  lead-based 
paint  testing  and  abatement. 
•        •        •        *        • 

Dated:  May  31. 1988. 
Sjunual  R.  Pterca,  Jr., 
Secretary. 

[FR  Doc.  88-12713  Filed  6-3-88;  8:45  am] 
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Sunace  Transportation  and  Uniform  Relocation  Assistance  Act  of  1987 ...  Public  Law  100-17;  101  Stat  220;  23  U.S.C.  402  note;  101  Stat  226; 

49  U.S.C.  app.  1607a:  101  Stat  233;  49  U.S.C.  a«)p.  1608;  101  Stat 

236:  49  U.S.C.  app.  1619:  101  Stat  241. 

Powerplant  and  Industrial  Fuel  Use  Act  of  1978.  amendments Public  Law  100-42;  101  Stat  311-  42  USC  8311 

Supplemental  Appropriations  Act  1987 Public  Law  100-71;  101  Stat  470. 

Stewart  B.  McKinney  Homeless  Assistance  Act Public  Law  100-77;  101  Stat  507;  42  U.S.C  11393 

Competitive  Equality  Banking  Act  of  19e7„ Public  Law  100-86;  101  Stat  623;  12  U.S.C.  1441  not«  101  Stat.  628: 

_  12  U.S.C.  1843;  101  Stat  646;  12  U.S.C.  4004. 

Chnslopher  Columbus  Qulncentenaiy  Jubilee  Act  amendments Public  Law  100-94;  101  Stat  702. 

Wampancag  Tribal  Council  of  Gay  Head.  Inc..  Indian  Claims  Settlement    Public  Law  100-95;  101  Stat.  705;  25  U.S.C.  1771c 
Act  of  1987. 

Balanced  Budget  and  Emergency  Deficit  Control  Reaffirmation  Act  of    Public  Law  100-119;  101  Stat  762;  2  U.S.C.  901;  101  Stat  772; 

^987.  2  U.S.C.  902. 

Cow  Creek  Bank  of  Umpqua  Tribe  of  Indians  I>stribution  Judgment    Public  Law  100-139;  101  Stat  827;  25  U.S.C.  712c. 

Funds  Act  of  1987. 
Developmental  Disabilities  Assistance  and  Bin  of  Righte  Act  Amend-    Public  Law  100-146;  101  Stat  858;  42  U.SC.  6082 
menta  of  1987. 

OWer  Americans  Act  Amendniente  of  1987 PubNc  Law  100-175;  101  Stat  970;  42  U.S.C.  3001  note. 

National  Defense  Authorization  Act  for  Fiscal  Years  1988  and  1969 Public  Law  100-180;  101  Stat.  il30;  15  U.S.C.  632  note. 

Continuing  appropriatkNis  for  fiscal  year  1988 PubKc  Law  100-202;  101  Stat  1329-14;  101  Stat  1329-381;  101  Stat 

1329-435;  40  U.S.C.  601  nota. 
Omn«>08  Budget  Recondliatfen  Act  of  1987 „ PubUc  Law  100-203;  101  Stat  1330-25;  7  U.S.C.  748;  101  Stat  1330- 

27;  7  U.S.C.  944a:  101  Stat  1330-77;  42  U.S.C.  139Sh,  1395u:  101 

Stat  1330-134;  1330-135;  42  U.S.C.  13200-2;  101  Stat  1330^226; 

42  U.S.C.  1302;  101  Stat  1330-259;  30  U.S.C.  226  note;  101  Stat 

1330-308 

Foreign  Reiatons  Authorizatkw  Act  Fiscal  Years  1988  and  1989 PuWfc  Law  100-204;  101  Stat  1430;  22  U.S.C.  2778. 

United  Stales-Japan  Fisheiy  Agreement  Approval  Act  of  1987 PubKc  Law  100-220;  101  Stat  1471;  33  U.S.C.  1125;  101  Stat  1473; 

33U.S.C.  1128. 
Airport  and  Ain««y  Safety  and  Capacity  Expanswn  Act  of  1987 PuWfc  Law  100-223;  101  Stat  1502;  49  U.S.C.  app.  2210;  101  Stat. 

1506;  49  U.S.C.  app.  2226. 

Masau  Trail.  New  Mexkx);  authorizatton PubKc  Law  100-225;  101  Stat  1540;  16U.S.C.  4e0uu-11. 

Seminole  Indian  Land  Cteims  Settlement  Act  of  1987 PubKc  Law  100-228;  101  Strat  1558;  25  U.S.C.  1772c;  101  Stat  1980; 

25  U.S.C.  1772d. 

l4otk»  to  Lessees  Numbered  5  Gas  Royalty  Act  of  1987 PuWte  Law  100-234;  101  Stat  1721. 

Computer  Security  Act  of  1987 „ PubKc  Law  100-235;  101  Stat  1728;  40  U.S.C.  759. 


IV 


- 
Fedwal  Renter  /  Vol.  53.  No.  106  /  Monday.  June  6. 196»  /  Reader  Aids 


Federal  Register  /  Vol.  53.  No.  108  /  Monday,  June  6. 1988  /  Reader  Aids 


CFR  CHECKUST 


TNs  checklist,  prepared  by  ttw  Office  of  the  Federal  Regislar,  is 
put>iistied  weekly.  It  is  arranged  In  the  order  of  CFR  titles,  pricesi.  aiKl 
revision  dates. 

An  asterisk  <•)  precedes  eecft  entry  ttwt  has  been  issued  since  lest 
week  and  wtMch  ts  now  avaiataie  for  sale  at  the  Govemment  PfiMing 
Office. 

New  units  Issued  during  ttw  «veek  are  announced  on  the  back  cover  of 
the  daily  Federal  Register  as  they  become  available. 
A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set, 
also  appears  In  the  latest  issue  of  ttw  LSA  (List  of  CFR  Sections 

Affected),  which  is  revised  montt>ly. 

The  annual  rate  for  sutiscnpton  to  ail  revisad  vokimes  Is  $595.00 
domestk:.  $148.75  additional  for  foreign  mating. 

Order  from  Superintendent  of  Documents.  GoMamment  Printing  Office. 

Washington.  OC  20402.  Charge  ordsrs  (VISA.  MastefCard.  CWaCE. 

or  GPO  Deposit  Account)  may  be  telephanad  to  the  GPO  order  desk 

at  (202)  783-3238  from  8:00  a.m.  to  4:00  p.m.  eastern  time,  ktonday— 

Friday  (except  holktays). 

TMa 

1, 2  (2  R«Mrv«d) 

3  (1987  Compihtfion  and  Pwtt  100  and  101) 

4 

SRarta: 

>-M9 »....«..___.„,.„...„,___„„.„.... 

700-1 199...„ „ 


1200-M,6(«ltesarv«i). 

7Parts: 

0-26 

27-45 

46-51 

52 : 


53-209 

210-299 

300-399 

400-699 

700-899 

900-999 „_ 

1000-1059 

1060-1119 

1 120-1 199 

1200-1499 

1500-1899 . 

1900-1939 

1940-1949 

1950-1999 

2000-M „„ 

8 

OParts: 

1-199 : 

200-Cnd 

10  Parts: 

0-50 „ 

51-199 

200-399 : 

400-499 

500-W 

11 

12  Parts: 

1-199 1 1 .00 


$10.00 
11.00 
14.00 

.  M.OO 

.  15.00 

.  11.00 

.  15.00 

.  11.00 

.  16.00 

.  23.00 

.  18.00 

.  22.00 

.  11.00 

.  17.00 

.  22.00 

.  26.00 

.  15.00 

.  12.00 

.  11.00 

.  17.00 

.  9.50 

.  11.00 

.  21.00 

.  18.00 

.  6.50 
11.00 

.  19.00 

.  17.00 

.  18.00 

.  14.00 

.  13.00 

.  13.00 

.  24.00 
10.00 


200-219., 

220-299 

300-499 

500-599 

600-M 

13 

14  Parts: 

1-59 

60-139 


10.00 
14.00 
13.00 
18.00 
12.00 
20.00 

21.00 


Jan.  1 

>Jan.  1 

Jan.  1 

Jn.  I 
in.  V 

Jan.  1 


Jan 
Jon 
Jan. 
Jan.  1 
Mm 
Jon 
Jan.  1 
Jon.  1 
Inn.  1 
Jan.  1 
1 
1, 
1 

Jonl 
Jan.  1 

Jan.  1 
Jan.  1 

Jan.  1 
Jan.  1 
'Jan.  1 
Jan.  1 
Jan.  1 
July  1 


Ion. 
Jon. 
Jon. 


Jan.  1 

Jan.  1 

Jan.  1 

Jan.  1 

Jon.  1 

Jon.  1 

Jan.  1 


Jan. 


1988 

1988 
1988 

1988 
198i 
1988 

1988 
1988 
1988 
1988 
W89 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 

1988 
1988 

1988 
1988 
1987 
1988 
1988 
1988 

1988 
1988 
1988 
1988 


1988 
1988 

1988 
1988 


TNia 

140-199 

200-1199. 

1200-Cnd..., 

15  Parts: 

0-299 

300-399 

400-End 

16  Parts: 

0-149 

150-999 

lOOO-ind..., 

17  Parts: 

1-199 

200-239 


18  Parts: 

1-149 

150-279.... 
280-399.... 

4oe-M..... 


191 

1-199 

200-W-. 

20  Parts 

1-399 

400-499., 


211 

1-99.. 

100-169. 

170-199.™ 

200-299.... 

300-499.... 

500-599.... 

600-799.... 

800-1299.. 

1300-M... 

22  Parts: 

1-299 

300-farf-- 

23 

24  Parte 

0-199.. 

200-499.... 

500-699... 

700-1699.. 

1700-M... 

25 

2«  Parte: 

SS  1.0-1.60..„- 


§S  1.61-1.169 

SS  1. 170-1. 300..^ 
*SS  1.301-1.400., 
SS  1.401-1.500™, 


SS  1.501-1.6W — 

SS  1.641-1.850 

SS  1.851-1.1000... 
SS  1.1001-1.1400., 

SS  1.1401-M 

2-29 

30-39 

*40-49 .......... 

50-299_ „„. 

300-499.... „. 

500-599 

600  [nd , 

27  Parts: 

1-199 „.. 

200-M 

28 


Pric# 

9.50 

Jan.  1, 

1988 

20.00 

Jan.  1, 

1988 

12.00 

Jan.  1, 

1988 

10.00 

l«a-1. 

1988 

20.00 

JM.  1, 

1988 

14.00 

Jan.1. 

1988 

12.00 

Jan.  1, 

1988 

13.00 

Joi.  1, 

1988 

19.00 

J-.1. 

1988 

14.00 

%.1, 

1988 

14.00 

Apr.  1, 

1987 

19.80 

Apr.1, 

1987 

15.00 

A«».l. 

1987 

14.00 

Air.l. 

1987 

13.00 

Apr.  I. 

1987 

8J0 

Apr.1. 

1987 

27.80 

Apr.l. 

1907 

5.50 

Apr.l. 

1907 

12.00 

Apr.l. 

1987 

23.00 

Apr.l. 

1987 

24.00 

V-i. 

1987 

12.00 

Apr.l. 

1987 

\AM 

Apr.l. 

1988 

16jOO 

Apr.l. 

1987 

5.80 

Apr.l. 

1988 

26.00 

Apr.l, 

1987 

21.00 

Apr.l. 

1987 

7.50 

Apr.l, 

1988 

16.00 

Apr.l, 

1988 

6.00 

Apr.l, 

1988 

19.0O 

Apr.l. 

mr 

13.00 

Apr.l, 

1987 

16.00 

Apr.l. 

1987 

14.00 

Apr.l. 

1987 

26.00 

Apr.l. 

1987 

9.00 

Apr.l, 

1987 

18.00 

Apr.l. 

1987 

12.00 

Apr.l. 

1987 

24.00 

Apr.l, 

1987 

12.00 

Apr.l, 

1987 

22.00 

Apr.l, 

1987 

17.00 

Apr.l, 

1987 

14.00 

Apr.l, 

1988 

21.00 

Apr.l, 

1987 

15.00 

V.I. 

1987 

17.00 

Apr.l, 

1987 

27.00 

Apr.l, 

1987 

16.00 

Apr.l, 

1987 

20.00 

Apr.l, 

1987 

20.00 

Apr.l, 

1987 

13.00 

Apr.l. 

1987 

13.00 

Apr.l, 

1988 

14.00 

Apr.l, 

1987 

15.00 

Apr.l, 

1987 

8.00 

•Apr.l. 

1980 

6.00 

Apr.l. 

1987 

21.00 

Apr.l, 

1987 

13.00 

Apr.l. 

1987 

23.00 

Jwy  1, 

1987 

THIa 

29  Parte: 

0-99 

100-499...'.... 

500-899 

900-1899 

1900-1910... 
1911-1925... 

1926 

1927-End 

30  Parts: 
0-199 


16.00 
7.00 
24.00 
10.00 
28.00 
6.50 
10.00 
23.00 

20.00 


33 

1-199... 
200-M. 

34 


200-699 8.50 

700-tnd 18.00 

31  Parts: 

0-199 12.00 

200-&id 16.00 

32  Parte: 

1-39,  Vol.  I 15.00 

1-39.  Vol.  I 19.00 

1-39,  Vol.  M 18.00 

1-lW 20.00 

190-399 23.00 

400-629 21.00 

630-699 .,...  13.00 

700-799 ;. 15.00 

800-End 16.00 


27.00 
19.00 


1-299 20.00 

300-399 1 1 .00 

400-6id ^ 23.00 

35  9.00 
36PartK 

1-199 : 

200-6»d „ 

37 

38  Parte: 

0-17 

18-6id r. 

39 

40  Parte: 

1-51. 

52 

53-60 

61-80 : 

81-99 

100-149 

150-189 


12.00 

19.00 

13.00 

21.00 

r. 16.00 

13.00 

21 .00 

26.00 

24.00 

...: _..  12.00 

25.00 

23.00 

18.00 

190-399 29.00 

400-424 22.00 

425-699 „ 21.00 

700-&d 27.00 

41  Chapters: 

1,  1-1  to  1-10 „ 13.00 

1, 1-1 1  to  AppMidU,  2  (2  Resorved) 13.00 


3-6.. 

7 

8 

9 

10-17.. 


14.00 

6.00 

4.50 

13.00 

9.50 

18,  Vol.  I,  Pom  1-5 13.00 

18,  Vol.  8,  l»ort$  6-19 13.00 

18,  Vol.  ■.  IV«1»  20-52 13.00 

19-100 13.00 

1-100 10.00 

101 „ 23.00 

102-200 1 1 .00 

201-fad 8.50 


Julyl 

,1987 

Julyl 

,  1987 

Julyl 

,1987 

Julyl 

,1987 

Julyl 

,1987 

Julyl 

.1987 

Julyl 

,1987 

Julyl 

.1987 

Julyl 

,1987 

Julyl 

,1987 

Julyl 

.1987 

Julyl 

,1987 

Julyl 

,1987 

♦Julyl 

,1984 

♦July  1 

,1984 

♦Julyl 

,1984 

Julyl 

,1987 

Julyl 

.1987 

Julyl 

,1987 

ojulyl 

.1986 

Julyl 

,1987 

Julyl 

,  1987 

Julyl 

,1987 

Julyl 

,1987 

Julyl 

.1987 

Julyl 

,1987 

Julyl 

.1987 

Jutyl 

.1987 

JUlyl 

,1987 

Julyl 

,  1987 

Julyl 

.1987 

Julyl 

,1987 

Julyl 

,1987 

Julyl 

.1987 

Julyl 

.1987 

Julyl 

,1987 

Julyl 

,1987 

Julyl 

,  1987 

Julyl 

,  1987 

Julyl 

,  1987 

Julyl 

.1987 

Julyl 

,1987 

Julyl 

,  1987 

Julyl 

.  1987 

Julyl 

.1987 

•Julyl 

,1984 

■Julyl 

,1984 

•Julyl 

,1984 

•Julyl 

,1984 

•Julyl 

,1984 

•Julyl 

,1984 

•Julyl 

,1984 

•Julyl 

,1984 

•July! 

,1984 

•Julyl 

,1984 

•Julyl 

,1984 

Julyl 

.1987 

Julyl 

,1987 

Julyl 

,1987 

Jutyl 

,1987 

TItte 

42  Parts: 

1-60 

61-399 

400-429 

430-Cnd 

43  Parts: 

1-999 

1000-3999. 
4000-M.... 


Oct.  1 
Od.  1 
Oct.  1 
Oct.  1 

Oct.  1 
Od.  1 
Od.  1 
Od.  1 

Od.  1 
Od.  1 
Od.  1 
Od.  1 

Od.  1 
Od.  1 
Od.  1 
Od.  1 
Od.  1 
Od.  1 
Od.  1 
Od.  1 
Od.  1 

Od.  1 
Od.  1 
Od.  1 
Od.  1 
Od.  1 

Od.  1 
Od:l 
Od.  1 
Od.  1 
Od.  1 
Od.  1 
Od.  1 

Od.  1 
Od.  1 
Od.  1 
Od.  1 
Od.  1 
Od.  1 
Od.  1 

Od.  1 
Od.  1 
Od.  1 

Jon.  1 


15.00 

5.50 

21 .00 

14.00 

15.00 

24.00 

1 1 .00 

44  18.00 
45Parts: 

1-199 14.00 

200-499 9  00 

500-1 199 18  00 

1200-End 14.00 

48Parta: 

1-40 13.00 

41-69 13.00 

70-89 .V 7M 

90-139 MM 

140-155 12.00 

156-165 14.00 

166-199 .:.  13.00 

200-499 19.00 

500-M 10.00 

47  Parts: 

0-19 17.00 

20-39 21.00 

4(W9 10.00 

70-79 17.00 

SO-Cnd 20.00 

48  Chapters: 

1  (Ports  1-51) 26.00 

1  (Pom  52-99) 16.00 

2  (Pom  201-251) 17.00 

2  (Pom  252-299) 15.00 

7-14 !..IZ".~""~Z""Z"~IZ!!!!!Z"!!!  24!oo 

15-€nd 23.00 

49  Parts: 

1-99 10.00 

100-177 „ 25.00 

178-199 19.00 

200-399 17.00 

400-999 22.00 

1000-1199 17.00 

1200-&d „ _ 18.00 

50  Parts: 

1-199 16.00 

200-599 „ _ 12.00 

600-End _._ 14.00 

cm  hidox  and  Findhgs  Aidi 28.00 

Convlott  1988  C«  tot 595.00 

Microficno  lhc  Ednoni 

Complolo  lot  (ono-linw  mailing) 125.00 

Complofo  sot  (ono-time  moKng) 1 15.00 

Subscription  (moM  as  issuod) 185.00 

Subscription  (moiod  os  issuod) „ 185.00 

Individual  copies 3.75 

inoiwJ  01 0  imwuHWl  nl$rmt»  Mum. 

«No  tmrntumt  Id  Ms  ««lunw  wwo  ^ramulgaM  duriag  «m  ptnot  Jn.  1.  1987  M  Ok. 
31,  1987.TliiOtvgtHMiiHu«dJ«MrT  t.  19t7,  thoiiU  bt  rMoiMd. 

No  flnMRBMNtt  to  MB  volUNO  WW  pponulQMM  duTifiQ  Mw  pCfiod  A^.  1,  i9vO  to  Morch 
31,  19M.  Tht  on  vdwM  iMNd  OS  of  Apr.  1,  1980,  (houid  b*  rMoRcd. 

«Tht  July  1.  1985  odMon  of  32  CR  Porh  1-189  canMn  o  noM  only  lor  Pom  1-39 
Muiivt.  For  Iho  M  iMrt  of  ll«  Di*aiii  Acquii'lio*  Rogulolien  n  Porn  1-39,  eontuh  Iho 
•hroo  OS  voluRiM  isuad  oi  of  July  1,  1984,  cnMiMia  Mho*  pons. 

•No  iiw*oimi  W  Nh  «duM  wort  fnmdtmt  ttmt  *m  poriod  J»ly  1,  1986  io  Jww 
30.  1987.  IhoCHIvolumoiMuodaiofMy  1,  198«,  thouM  bo  rotainod. 

•Iho  Mr  1.  198S  odMon  of  41  OS  Oioplon  1-100  cantoim  o  noM  only  for  OiopMrt  1  W 
49  MusJvo.  For  Iho  fill  loxt  of  procuromoM  rofoWoM  m  Oaplon  1 1o  49,  comull  Iho  oiovo* 
cm  vohiinas  issuod  os  of  July  1,  1984 1 


1987 
1987 
1987 
1987 

1987 
1987 
1987 
1987 

1987 
1987 
1987 
1987 

1987 
1987 
1987 
1987 
1987 
1987 
1987 
1987 
1987 

1987 
1987 
1987 
1987 
1987 

1987 
1987 
1987 
1987 
1987 
1987 
1987 

1987 
1987 
1987 
1987 
1987 
1987 
1987 

1987 
1987 
1987 


198S 
1987 


1988 
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Guide  to 
Record 
Retention 
Requirements 

in  the  Code  of 

Federal  Regulations  (CFR) 

GUIDE:  Revised  January  1,  1986 
SUPPLEMENT:  Revised  January  1.  1988 

The  GUIDE  and  the  SUPPLEMENT  should  be 
used  together.  This  useful  reference  tool,  compiled 
from  agency  regulations,  is  designed  to  assist  anyone 
with  Federal  recordkeeping  obligations. 

The  various  abstracts  in  the  GUIDE  tell  the  user 
(1)  what  records  must  be  kept,  (2)  who  must  keep 
them,  and  (3)  how  long  they  must  be  kept. 

The  GUIDE  is  formatted  and  numbered  to 
parallel  the  CODE  OF  FEDERAL  REGULATIONS 
(CFR)  for  uniformity  of  citation  and  easy  reference  to 
the  source  document. 

Compiled  by  the  Office  of  the  Federal  Register. 
National  Archives  and  Records  Administration. 

Order  from  Superintendent  of  Documents, 
U.S.  Government  Printing  Office. 
Washington,  D.C.  20402-9325. 


Superintendent  of  Documents  Publication  Order  Fonn 


Order  Processing  Code:  *6243 

DYES 


Charge  your  order. 


•  please  send  me  the  following  indicated  publications: 

.copies  of  the  1986  GUIDE  TO  RECORD  RETENTION  REQUIREMENTS  IN  THE  CFR 
S/N  022-003-01123-4  at  $10.00  each. 

.copies  of  the  1988  SUPPLEMENT  TO  THE  GUIDE,  S/N  069-000-00011-8  at  $1.50  each. 


1.  The  total  cost  of  my  order  is  $ (International  customers  please  add  an  additional  25%).  All  prices 

include  regular  domestic  postage  and  handling  and  are  good  through  8/88.  After  this  date,  please  call 
Order  and  Information  Desk  at  202-783-3238  to  verify  prices. 

Please  Type  or  Print 


2. 


(Company  or  personal  name) 
(Additional  address/attention  line) 


(Street  address) 


3.  Please  fdioose  method  of  payment: 

I I  Check  p^^le  to  the  Superintendent  of  Documents 

n  GPO  Deposit  Account  111    11    1    I    H PI 
[_]  VISA  or  MasterCard  Account 

I  I  I  I  I  I  I  I  rr 


n 


(City,  State,  ZIP  Code) 
iho 


(Credit  card  expiration  date) 


Thank  you  for  your  order! 


(Da3rtime  phone  including  area  code) 

(Signature) 

4.  Mail  Tb:  Superintendent  of  Ikxuments.  GovemmCTt  Printiiig  Ofliov.  Washington.  D.C.  20402-9325 
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FEDERAL  REGISTER  Published  daily.  Monday  through  Friday, 
(not  published  on  Saturdays.  Sundays,  or  on  oflicial  holidays), 
by  the  OfBca  of  the  Federal  Register.  NaUonal  Archives  and 
Records  Administration.  Washington.  DC  20406,  under  the 
Federal  Register  Act  (49  Stat.  50a  as  amended;  44  U.S.C  Ch. 
15]  and  the  regulations  of  the  Administrative  Conunittee  of  the 
Federal  Register  (1  CFR  Ch.  I).  Distribution  is  made  only  by  the 
Superintendent  of  Documents.  U.S.  Government  Printing  Office, 
Washington.  IX:  20402. 

The  Federal  Regtoter  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  doamients  required  to  be 
published  by  act  of  Congress  and  other  Federal  agency 
documents  of  public  interest  Documents  are  on  file  for  public 
inspection  in  the  Office  of  the  Federal  Register  the  day  before 
they  are  published,  unless  earlier  filing  is  requested  by  the 
issuing  agency. 

The  Federal  Register  will  be  furnished  by  mail  to  subscribers 
for  t340JX)  per  year,  or  $170.00  for  6  months  in  paper  form,  or 
$188.00  per  year,  or  $94.00  for  6  months  in  microfiche  form, 
payable  in  advance.  The  charge  for  individual  copies  is  $1.50 
for  each  issue,  or  $1.50  for  each  group  of  pages  as  actually 
bound.  Remit  check  or  money  order,  made  payable  to  the 
Superintendent  of  Documents,  U.S.  Government  Printing  Office, 
Washington.  DC  20402,  or  charge  to  your  GPO  Deposit  Account 
or  VISA  or  Mastercard. 

There  are  no  restrictions  on  the  repuUication  of  material 
appearing  in  the  Federal  Register. 

How  To  Gte  TU«  Pubiicaiioa:  Use  the  volume  number  and 'the 
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SUBSCRIPTIONS  AND  COPIES 


PUBUC 
SubeciiptiniMiT 

Paper  or  fiche  202-7B3-3238 

Magnetic  tapes  275-3328 

Problems  with  public  subscriptions  275-3054 

Single  copies/back  copies: 

Paper  w  fiche  |  7B3-32S8 

Magn^c  tapes  275-3328 

Probleou  with  public  single  copietl  27S-M60 

FEDERAL  AGENCIES 

Sabacriptioos: 

Paper  or  fiche  823-S2M 

Magnetic  tapes  275-3328 

Problems  with  Federal  agency  subscriptions  S23-6240 

For  o«bv  laiqihaiM  mimben.  tee  the  Rrader  Aids  aediaa 
at  Iha  aod  of  Uiis 


FOR: 

WHO. 
WHATi 


WHY: 


THE  FEDERAL  REGISTER 
WHAT  mS  AND  HOW  TO  USE  IT 

Any  person  wlio  use*  the  Federal  Register  and  Cod*  of 
Federal  Regulations. 

*11m  Office  of  the  FedenI  Register. 

Free  public  briefings  (approximately  3  hours)  to  present: 
t  The  regulatory  process,  with  a  focus  on  the  Federal 

Register  system  and  the  public's  role  in  the 

development  of  regulations. 

X.  The  relationship  between  the  Federal  Register  and  Code 
of  Federal  Regulations. 

3.  TIm  important  elements  of  typical  Federal  Register 
documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR 
system. 

To  provide  the  public  with  access  to  information 
necessary  to  research  Federal  agency  regulations  which 
direcdy  affect  them.  There  will  be  no  discussion  of 
q>ecific  agency  regulations. 


KANSAS  CITY,  MO 

WHEN: 
WHERE: 

RESERVATIONS: 

Missouri: 
Kansas: 

June  10;  at  9:00  a.m. 

Room  147-148,    .                                            ' 

Federal  Building. 

601  East  12th  Street, 

Kansas  City,  MO 

Call  the  St.  Louis  Federal  Information 

Center: 

1-4W0-302-7711 

l-aUO-432-2934 

NEW  YORK,  NY 

WHEN: 
WHERR- 

RESERVATIONS: 

June  13;  at  1:00  p.m. 

Room  30SC. 

26  Federal  Plaza, 

New  York.  NY 

Call  Arlene  Shapiro  or  Stephen  Colon  at 

the  New  York  Federal  Information  Center, 

212-284-4810. 

SPARKILL.  NY 

WHEN: 
WHERE: 

RESERVATIONS: 

June  14;  at  9:30  a.m.                      «■ 

Lougheed  Library, 

St  Thomas  Aquinas  College, 

Route  340, 

SparkiU,  NY 

Call  Olive  Ann  Tamborelle. 

814-359-8500.  ext.  291 

WASHINGTON,  DC 

WISN:    Inne  16:  at  0:00  a.m. 
WHERE:    Office  of  the  Federal  Register, 
First  Floor  Conference  Room, 
1100  L  Street  NW.,  Washington,  DC 
RESERVATIONS:  Maxine  HilL  202-523-5229 
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CVfitefs  for  DneMv  Control 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etcj 
Occupational  safety  and  heaMi — 
Research  and  demonstration  projetrts.  20903 


CivH  Righto  Commission 

NOTICES 

Native  Americans  civii  ri^itf  iasaes; 


2oaei 


Conunsrcs  Departmont 

See  also  Export  Administeatton  Boreau;  iiiteniatkmal  Trade 
Administration:  National  Oceamc  and  Atmospheric 
Administration;  Patent  and  Trademark  Office 

NOTICES 

Agency  infoniMtion  ccdlectioa  activities  mder  OMB  review, 
20881 

Organization,  fimctions,  and  authority  delegations: 
Bureau  of  Export  Administration.  20881 

Committee  for  tlie  Iroptementotion  of  TextUo  Agrcemonto 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 
Jamaica,  20883 

Consumer  Product  Safety  Commission 

PROPOSED  RULES 

Hazardous  substances: 
Toys;  small  parts  presenting  choking,  aspiration,  or 
ingestion  hazards,  2Q865 

Customs  Service 

Couiitiy  of  origin  ma  riling: 
Fmit  juice  containers,  20830 

PROPOSED  RULES 

Country  of  origin  marking: 
Fruit  juice  containers,  20869 


Defense  Department 

RULES 

Personnel: 
Reserve  Components 


Personnel  Data  Sjrstem; 


data  standardization,  20843 

NOTICES 
Meetings: 
Science  Board  task  forces,  20884 
(3  documents) 

Economic  Regulatory  Adroinistratlen 

NOTICES 

Powerplant  aad  indastrkd  fuel  sse;  new  dectric  powerf^nt 
coal  capability;  compliance  certifications: 
Panda  Energy  Caqi»..  20886 

Education  Department 

RULES 

Bilingual  education  and  minority  language  affairs: 

Fellowship  program,  21400 
NOTICES 

Agency  information  collectioa  activities  under  OMB  review, 
20884 


Grants;  availability,  etc.: 
Handicapped  education  program — 

Training  personnel  20885 
National  diffusion  networic  progran 

Dissemination  process  awards,  20886 

Energy  Department 

See  also  Economic  Regulatory  Administratiaii;  Federal 

Energy  Regulatory  Comaussioa 
NOTICES 

Atomic  energy  agreements;  subsequent'^rrangements.  20816 
(2  documents) 

Environmental  Protectk>n  Agency 

RULE» 

Hazardous  waste  program  authorizations: 
North  Carolina 
Correction.  20845     .   *     • 

PROPOSED  RULES 

Pesticides;  tolerances  in  food,  aninal  feeds,  and  raw 
agricultural  commodities: 

Permethrin,  20872 
NOTICES 
Envirounental  statements;  availabiUty.  etc: 

North  Jefferson  County,  KY;  wastewater  managemenL 
20892 
Toxic  and  haziirdous  substances  control: 

Premanufacture  exemption  applications,  20693 
Water  pollution  control;  sole  source  aquifer  designations: 

Louisiana,  20893 

Montana,  20895 

Texas,  20897 

Eqnal  Ea^itoynient  Opportunity  CommissieR 

NOTICES 

Meetings;  Sunshine  Act  20937 
(2docttmettts) 

Export  Administration  Bureau 

RULES 

Export  Licenses  Approved  and  Reexports  Authorized;  dafly 
pidriicatioa  list  discontinned,  20833 

Federal  Aviation  Administration 

RULES 

Aiiwoitfainess  (firectives: 

Avions  Marcel  Dassault-Brequet  Aviation,  20825 

Boeing,  20827,  20829 
(2  documents) 

Cessna,  20826  

Partenavia  Costruzione  Aeronauticke,  S.pJ^  20S30 

Short  BrodierB,  njC.  20828 
Terminal  control  areas 

Correction,  21396 
Transition  areas,  20832,  20833 

(3  documents) 
PROPOSED  RULES 
Airworthiness  standards: 

Special  conditions — 
Gyroflug  Model  SC-01  Speed  Canard  airplanes,  20660 
Control  zones,  20864 
NOTICES 

Exemption  petitions;  simmiary  and  disposition,  20934 
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Organization,  functions,  and  authority  delegations: 
Manhattan.  KS.  20935 
Russell  KS.  20935 

Federal  EmergeiKy  Management  Agency 

MJL£S 

Flood  insurance:  communities  eligible  for  sale: 

New  York.  20846 
Nonccs 

Agency  information  collection  activities  under  0MB  review. 
20899 

Federal  Energy  Regulatory  Commlasion 


Natural  Gas  Policy  Act 

Outer  Continental  Shelf  Lands  Act  (Section  5): 
interpretation.  20835 
notices 

Electric  rate,  small  power  productioa  and  interlocking 
directorate  filiiigs: 

Pacific  Power  ft  Light  Co.  et  aL  20687 
Natural  gas  certificate  filings: 

PennEast  Gas  Services  Co.  et  al,  20889 
Applications,  hearings,  determinations,  etc.: 

Total  Minatome  Corp..  20891 

Federal  Marittane  Commisaion 

RULES 

Maritime  carriers  and  related  activities  in  foreign 
commerce: 
Conditions  unfavorable  to  shipping,  actions  to  adjust  or 
meet — 
Peru/United  States  ti-ade.  20847 

NOTKCS 

Agreements  filed,  etc..  20900 
(2  documents) 

Federal  Reserve  System 
mtES  '     '      ' 

Freedom  of  Information  Act;  implementation,  20812 
Membership  of  State  banking  institutions  (Regulation  H): 
Agricultural  loan  loss  amoritization.  20608 

NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
Consumer  Advisory  Council;  nominations.  20900 

Federal  Trade  Commission  i 

RULES  ' 

Fair  Packaging  and  Labeling  Act;  periodic  review,  20834 
Inhibited  trade  practices: 
Sun  Industries,  Inc..  20834  -    ' 

NOTICES 

Premerger  notification  waiting  periods;  early  terminations, 

20002 

■  I 

Ftrti  and  WMdBfe  Service 

MOPOSED  RULES 

Migratory  bird  himting: 
Seasons,  limits,  and  shooting  hours;  establishment,  eta, 
20674 

I 

Food  and  Drug  Administration 

RULES 

Animal  drugs,  feeds,  and  related  products: 
Sponsor  name  and  address  changes — 
Pitman-Moore.  Inc..  20642 
Food  additives: 
Aspartame,  20837-20842 
(6  documents) 


GRAS  or  prior-sanctioned  ingredients: 
Iron  and  iron  salts 
Correction,  20939 
Nonces 

Medical  devicer,  premaricet  approval: 
Medstone  1050  ST  Lithotripter,  20906 
Tresoft  and  Tresoft  Thin  (Ocufilcon  A)  Soft  (Hydrophilic) 
Contact  Lenses.  20906 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control;  Food  and  Drug 
Administration;  National  Institutes  of  Health 

Interior  Department 

See  Fish  and  Wildlife  Service;  Land  Management  Bureau: 
Minerals  Management  Service;  National  Park  S^vice 

'  Intemattonal  Trade  Administration 

See  also  Export  Administration  Bureau 

NOTICES 

Antidumping: 
Internal  combustion  industrial  forklifl  trucks  from  Japan, 
20882 

Interstate  Commerce  Commission 

RULES 

Practice  and  procedure: 

Petitions  for  judicial  review;  General  Counsel.  20853 
Rail  carriers: 

Electronic  bills  of  lading  use,  20853 
NOTICES 
Rail  carriers: 

Cost  of  capital;  limited  iievenue  adequacy  proceeding. 
20910 
Railroad  services  abandonmenb 

CSX  Transportation.  Ina,  20911 

LatxK  Department 

See  Mine  Safety  and  Health  Administration:  Occupational 
Safety  and  Health  Administration:  Pension  and  Welfare 
Benefits  Administration 

Land  Management  Bureau 

RULES 

Public  land  orders: 
Alaska,  20846 

Mine  Safety  and  Healtli  Administration 

NOTICES 

Safety  standard  petitions: 
Quarto  Mining  Co.,  20911 

Minerals  Management  Service 

NOTICES 

Outer  Continental  Shel£  development  operations 
coordination: 
Mobil  Exploration  &  Producing  U.S.  Inc  20906 

Nationai  Institute  for  Occupational  Safety  and  Heaim 

See  Centers  for  Disease  Control 

National  Institutes  of  Heaitti 

NOTICES 

Meetings: 
National  Cancer  Institute,  20907 
National  Heart  Lung,  and  Blood  Institiite.  20907 
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National  Oceanic  and  Atmospheric  Acteninistration 

RULES 

Fishery  conservation  and  management: 
Atlantic  surf  clam  and  ocean  quahog.  20854 

National  Par1(  Service 

NOTICES 

Meetings: 
Golden  Gate  National  Recreation  Area  Advisory 
Commission,  20908 
National  Register  of  Historic  Places: 
Pending  nominations — 
California  et  al.,  20909 

Nuclear  Regulatory  Commission 

PROPOSED  RULES 

Production  and  utilization  facilities;  domestic  licensing: 
Nuclear  power  plants  maintenance;  workshop,  20856 

NOTICES 

Environmental  statements;  avaUability.  etc.: 
Commonwealth  Edison  Co.;  correction.  20939 

Meetings;  Sunshine  Act,  20937 

Applications,  hearings,  determinations,  etc.: 
Edlow  International  Co.,  20923 

Occupational  Safety  and  Health  Administration 

PROPOSED  RULES 

Safety  and  health  standards: 

Air  contaminants,  20960 
NOTICES 

Variance  applications,  etc.: 
Doe  Run  Co..  20912 

Patent  and  Trademaric  Office 

PROPOSED  RULES 

Patent  cases: 
Government  employees;  rules  governing  admission,  20871 

Pension  and  Welfare  Benefits  Administration 

NOTICES 

Employee  benefit  plans;  prohibited  transaction  exemptions: 
Telephone  Real  Estate  Equity  Trust  et  al..  20913 

Personnel  Management  Office 

RULES 

Employment: 
Veterans  readjustment  appointments;  temporary  and  term 
employment.  20807 

Public  Health  Service 

See  Centers  for  Disease  Control;  Food  and  Drug 
Administration;  National  Institutes  of  Health 


SmaH  Business  Administration 

PROPOSED  RULES 

Small  business  size  standards: 

Export  trading  and  management  companies.  20657 
NOTICES 
Disaster  loan  areas: 

Kentiicky,  20934 
Meetings;  regional  advisory  councils: 

Missouri.  20934 

Tenneesee  Valley  Auttwrlty 

Nonces 

Meetings;  Sunshine  Act,  20938 

Textile  Agreements  lmi}lementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Transportation  Department 

See  Federal  Aviation  Administration 

Treasury  Department 

See  Customs  Service 

Veterans  Administration 

NOTICES 

Agency  information  collection  activities  under  0MB  review, 

20935,  20936 

(2  documents) 


Separate  Parts  In  This  issue 

Part  II 

Department  of  Labor,  Occupational  Safety  and  Health 
Administration,  20960 

Part  Hi 

Department  of  Transportation,  Federal  Aviation 
Administration,  21396 

Part  IV 

Department  of  Education,  21400 


Reader  Aids 

Additional  information,  including  a  list  of  public 
laws,  telephone  numbers,  and  finding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 


Securities  and  Exchange  Commission 

NOTICES 

Meetings;  Sunshine  Act,  20937 

Self-regulatory  organizations;  proposed  rule  changes: 
National  Association  of  Securities  Dealers,  Inc.,  20923 
New  York  Stock  Exchange,  Inc..  20925 

Self-regulatory  organizations;  unlisted  trading  privileges: 
Cincinnati  Stock  Exchange.  Inc..  20930 
Philadelphia  Stock  Exchange,  Inc.,  20930 
(2  docimients) 

Applications,  hearings,  determinations,  etc.: 
Enterprise  Group  of  Funds,  Inc..  et  al..  20931 
Federated  Short-Intermediate  Corporate  Trust.  20933 
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Rules  and  Regulations 


Federal  Register 

Vol.  53.  No.  109 
Tuesday.  |une  7,  1988 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicatMlity  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
put)lished  under  50  titles  pursuant  to  44 
U.S.C.  151  a 

The  Code  of  Federal  Regulations  is  sold 
|}y  the  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

S  CFR  Parts  307  and  316 

Veterans  Read)ustinent  Appointments; 
Temporary  and  Term  Employment 

agency:  Office  of  Personnel 
Management. 

ACTION:  Final  regulations. 

summary:  The  O^ice  of  Personnel 
Management  (0PM)  is  amending  its 
regulations  on  the  Veterans 
Readjustment  Appointment  (VRA) 
Program  to  incorporate  statutory 
changes.  The  statutory  atithority  for  the 
VRA  program  as  cited  in  the  "Veterans' 
BeneRts  Improvement  Act  of  1984" 
expired  on  September  30, 1986.  On 
October  28, 1986,  the  President  signed 
into  law  the  "Veterans'  Benefits 
Improvement  and  Health-Care 
Authorization  Act  of  1986,"  extending 
the  law  through  December  31, 1989. 
These  regulations  would  allow  agencies 
to  use  the  VRA  authority  through 
December  31. 1989. 

date:  July  7, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Don  Smith,  (202)  632-0643. 

SUPPlfMENTARY  INFORMATION:  On  April 
30, 1987,  theOffice  of  Personnel 
Management  (OPM)  published  (at  52  FR 
15730)  proposed  regulations  to  amend  5 
CFR  Parts  307  and  316  to  incorporate 
statutory  changes  (Pub.  L.  99-576)  to  the 
Veterans  Readjustment  Appoint|nent 
(VRA)  program  and  to  delete 
unnecessary  paragraphs.  We  received 
comments  from  three  Federal  agency 
representatives,  three  Federal 
employees  unions,  and  two  individuals. 
Key  aspects  of  the  proposal  are 
summarized  below  along  with  a 
discussion  of  the  more  signiHcant 
comments  received  on  the  regulations 
and  OPM's  decision. 


Key  Provisions 

— Extends  the  current  statutory 
auth5rity  for  the  VRA  authority 
through  December  31, 1989. 

— ^Revises  Part  307  to  include  only  the 
basic  requirements  of  law  and 
eliminates  language  which  properly 
belongs  in  the  Federal  Personnel 
Manual  (FPM). 

—Amends  5  CFR  318.302(c)  and 
316.402(b)(4)  to  delete  unnecessary 
language. 

Conunents  Received 

— ^Two  agencies  suggested  deleting  the 
training  agreement  required  by  OPM 
regulations  and  guidance.  Xhey  felt 
the  training  agreement  is  cumbersome 
to  administer  and  in  many  instances 
training  is  not  needed  for  the  position 
to  be  filled.  Training  is  an  essential 
component  of  the  basic  law  that 
estabUshed  the  VRA  authority; 
therefore,  we  are  unable  to  comply 
with  this  suggestion. 

— One  agency  suggested  that  OPM 
waive  the  educational  limit  for 
temporary  VRA  eligibles  who  obtain 
education  in  excess  of  14  years  during 
a  temporary  appointment  for  VRA 
eligibles.  OPM  does  not  have  the 
authority  to  waive  this  educational 
limitation  because  it  is  established  by 
law. 

— One  agency  and  a  Federal  employees 
union  disagreed  with  OPM's  decision 
to  delete  information  that  is  also 
published  in  its  Federal  Personnel 
Manual.  We  believe  the  deleted 
information  more  properly  belongs  in 
the.Federal  Personnel  Manual  and 
access  to  this  information  is  readily 
available  to  the  public. 

E.0. 12291.  Federal  Regulation 

I  liave  determined  that  this  is  not  a 
major  rule  as  defined  by  section  l(b]  of 
E.0. 12291.  Federal  Regulation, 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  they  affect  only  Federal 
employees. 

List  of  Subjects  in  5  CFR  Parts  307  and 
316 

Government  employees.  Veterans. 


U.S.  Office  of  PersonneLManagement. 
Constance  Homer. 

Director. 

Accordingly,  OPM  amends  Parts  307 
and  316  of  Title  5,  Code  of  Federal 
Regulations,  as  follows: 

PART  307— VETERANS 
READJUSTMENT  APPOINTMENTS 

1.  The  authority  citation  for  Part  307 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  3301.  3302:  EO.  11521.  3 
CFR  1970  Comp.  p.  912,  38  U.S.C.  2014. 

2.  Sections  307.102  and  307.103  are 
revised  to  read  as  follows: 

§  307.102    Coverage  and  general 
responsibilities. 

(a)  Federal  agencies  have  the 
responsibility  to  provide  the  maximum 
of  employment  and  job  advancement 
opportunities  to  qualified  disabled 
veterans  and  Vietnam  era  veterans. 

(b)  The  Office  of  Personnel 
Management  (OPM)  will  prescribe 
instructions  and  guidance  for 
implementing  the  Veterans 
Readjustment  Appointment  Program 
through  the  Federal  Personnel  Manual 
(FPM)  system. 

(c)  The  current  statutory  authority  for 
the  program  extends  through  December 
31, 1989. 

§307.103    Appointing  authority. 

An  agency  may  appoint  any  veteran 
who  meets  the  basic  veterans 
readjustment  eligibility  requirements 
provided  by  law. 

§§  307.104  through  307.107    [Removed! 

3.  Sections  307.104  through  307.107  are 
removed. 

PART  316-TEMPORARY  AND  TERM 
EMPLOYMENT 

4.  The  authority  citation  for  Part  316  is 
revised  to  read  as  set  forth  below: 

Authority:  5  U.S.C.  3301  and  3302.  and  E.O. 
10577  (3  CFR  1954-1958  Comp..  p.218):  Section 
316.302  also  issued  under  5  U.S.C.  3304(c).  38 
U.S.C.  2014.  and  E.O.  12362.  as  revised  by 
E.0. 12585:  Section  316.402  also  issued  under 
5  U.S.C.  3304(c)  and  3312.  22  U.S.C.  2506  (93 
Stat.  371).  E.0. 12137,  38  U.S.C.  2014,  and  E.O. 
12362.  as  revised  by  E.0. 12585. 

5.  Section  316.302  is  amended  by 
revising  paragraph  (c)(2)  to  read  as 
follows: 


Federal  Register  /  Vol.  53,  No.  109  /  Tuesday.  June  7.  1988  /  Rules  and  Regulations 


¥*dmai  Register  /  Vol.  53.  No.  109  /  Tuesday.  Jane  7,  1988  /  Rules  and  Regriations  2089 


§  31C.302    Satection  of  tenn  wnployees. 

•  *^        *        •        * 

(c)  *  *  * 

(2)  Any  veteran  who  meets  the 
qualifications  for  a  veterans 
readjustment  appointment  is  eligible  for 
employment  under  ihis  paragraph.  The 
Office  will  prescribe  instructions  and 
guidance  in  FPM  Chapter  316  on 
implementing  term  employment  for 
veterans  readjustment  appointment 
eligibles. 
«        *        *        *        • 

6.  Section  316.4(02  is  amended  by 
revising  paragraph  (b)(4)  to  read  as 
follows: 

S  316.402    AuthoritiM  for  temporary 
appointments. 

•  *        *        •        * 

(b)  •  •  *  I 

(4)  Any  veteran  who  meets  the 
qualifications  for  a  veterans 
readjustment  appointment  is  eligible  for 
employmest  under  this  paragraph.  The 
Office  will  prescribe  instructions  and 
guidance  in  FTM  Chapter  316  on 
temporary  limited  employment  for 
veterans  readjustment  appointment 
eligibles.  j 

|FR  Doc.  88-12761  Filed  6-6-86:  8:45  am] 
BtLLMQ  cooe  ni»-oi-M 


FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  208 

(fleguMion  H;  Docket  Ma  R-061S] 

Agricultural  Loan  Loss  Amortization 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 
action:  Final  rule. 


r:  This  regulation  implements 
Title  VUI  of  the  Competitive  Equality 
Banking  Act  of  1987  ("CEBA")  which 
permits  state  member  agricultural  banks 
to  amortize  losses  on  qualified 
agricultural  loans.  The  regulation 
describes  the  procedures  and  standards 
applicable  to  state  member  banks 
desiring  to  amortize  losses  under  that 
statute.  It  also  describes  the  manner  in 
which  such  amortizations  are  to  be 
done.  Title  VIII  of  CEBA  required 
regulations  implementing  Title  VUI  to  be 
issued  not  more  than  90  days  after 
enactment  that  is,  by  November  9. 1987. 
ThereforCv  the  Board  initially  published 
the  rule  as  a  final  rule  effective 
November  9. 1987,  and  provided  for 
reporting  on  the  Call  Report  beginning 
December  31, 1987.  but  allowed 
interested  parties  to  comment  through 
December  3, 1987  {52  FR  42087; 
November  3, 1987).  The  comment  period 


was  extended  and  closed  on  January  8. 
1988  (52  FR  46984;  December  11. 1987). 

After  consideration  of  comments 
received,  the  Board  is  making  one 
substantive  change  and  several 
technical  changes  to  the  rule.  The 
substantive  change  would  allow  eligible 
state  member  banks  to  amortize  over^ 
period  of  up  to  seven  years  losses  on 
reappraisal  or  sale  of  real  or  personal 
property  that  was  acquired  in 
connection  with  a  quelified  agricultural 
loan  and  that  the  bank  owned  on 
January  1, 1963.  or  subsequently 
acquires  prior  to  January  1. 1992.  Under 
the  initial  rule,  such  property  had  to  be 
currently  o«vned.  Tlie  (edtnical  changes 
clarify  the  regulatory  definition  of 
"qualified  agricultural  loan"  and  add  a 
definition  for  "agriculturally-related 
other  property." 
EFFECtlVC  IMTC:  The  rule  is 
retroactively  effective  to  November  9. 
1987. 

FOR  FURTHER  INFORMATION  CONTACT! 

Rhbger  H  Pugh.  Manager  (202)  728-5883. 
Stanley  E  Rediger,  Senior  Financial 
Analyst  (202)  452-2629,  Division  of 
Banking  Supervision  and  Regulation; 
Helen  Lewis  (202)  452-3490,  Economist. 
Financial  Reports  Section,  Division  of 
Research  and  Statistics;  or  John  Harry 
Jorgenson,  Senior  Attorney  (202)  452- 
3778,  Legal  Division;  Board  of  Governors 
of  the  Federal  Reserve  System, 
Washington.  DC  20551.  For  the  hearing 
iaq>aired  ONLY.  Telecommunications 
Device  for  the  Deaf,  Eamestine  HiU  or 
Dorothea  Thompson,  (202)  452-3544. 
SUPMXMENTARY  INFORMATION:  Title  VIII 

of  the  Competitive  Equality  Banking  Act 
of  1987  ("CEBA")  permits  an  agricultural 
bank  to  amortize:  (1)  Losses  on  quahfied 
agricultural  loans  shown  on  its  annual 
financial  statement  for  any  year 
between  December  31, 1983,  and 
January  1, 1992;  and  (2)  losses  suffered 
as  the  result  of  an  appraisal  of 
agriculturally  related  other  property 
between  January  1, 1983,  and  January  1, 
199r 

Title  Vm  of  the  CEBA  also  required 
that  the  federal  banking  agencies  issue 
implementing  regulations  no  later  than 
90  days  after  the  effective  date  of  the 
Act  (that  is,  no  later  than  November  9. 
1987).  In  order  to  comply  with  this 
requirement,  the  Board  initially 
published  this  rule  as  a  final  rule 
effective  November  9, 1987,  and 
provided  for  reporting  on  the  Call  Report 
beginning  Deceml>er  31, 1987,  but 
allowed  interested  parties  to  comment 
through  December  3, 1987  (52  FR  42087; 
November  3, 1987).  The  comment  period 
was  extended  and  closed  on  January  8, 
1988  (52  FR  46984;  December  11, 1987). 
The  Office  of  the  Comptroller  of  the 


Currency  ("OCC')  and  the  Federal 
Deposit  Insurance  Corporation  ("FDIC") 
proposed  substantially  identical 
regulations  containing  only  technicdl 
variations  necessary  to  accommodate 
their  own  regulatory  and  organizational 
systems  and  requested  comments  on 
their  rules  as  well.  The  standards  to  be 
appUed  by  the  Board,  the  OCC.  and  the 
H3IC  are  the  same,  however. 

After  consideratimi  of  the  comments  it 
received,  the  Board  is  making  one 
substantive  change  and  several 
technical  changes  to  the  rule.  The 
substantive  change  would  allow  eligible 
state  member  banks  to  amortize  over  a 
period  of  up  to  seven  years  losses  on 
reappraisal  or  sale  of  real  or  personal 
property  that  was  acquired  in 
connection  with  a  qualified  agricultural 
■loan  and  that  the  bank  owned  on 
January  1, 1983,  or  subsequently 
acquires  prior  to  January  1, 1992.  Under 
the  initial  rule,  such  property  had  to  be 
owned  on  November  a,  1987,  to  qualify. 
This  amendment  is  retroactively 
effective  to  November  9, 1987.  The 
technical  changes  amend  the  definition 
of  "qualified  agricultural  loan"  to  clarify 
that  the  Board  intends  to  construe  the 
phrase  broadly  and  add  a  definition  of 
"agriculturally-related  other  property" 
to  clarify  the  treatment  of  losses  due  to 
reappraisals  and  sales  of  such  property. 

The  statute  allows  amortization  for 
agricultural  loan  losses  that  would  be 
reflected  on  annual  financial  statements 
for  1984-1991.  It  also  allow^ 
amortization  for  losses  resulting  from 
reappraisals  on  real  or  personal 
property  acquired  in  connection  with 
making  an  agricultural  loan  that  the 
bank  would  otherwise  be  required  to 
show  on  its  annual  financial  statements. 
To  ensure  that  losses  due  to 
reappraisals  are  treated  comparably  to 
loan  losses,  the  regulation  requires  that 
losses  from  reappraisals  that  the  bank 
would  be  required  to  reflect  on  financial 
statements  for  1983-1991  will  be  allowed 
a  seven  year  amortization  period  in  the 
same  manner  as  agricultural  loan  losses 
generally,  i.e.,  they  must  be  fully 
amortized  by  1998.  For  the  same  reason, 
the  regulation  provides  that  losses 
resulting  from  reappraisals  after  1991 
are  not  eligible  for  amortization. 

Discussion  of  CoioBients  Received 

Sixteen  commenters  submitted 
twenty-one  comments  on  the  Board's 
rule.  Seventeen  comments  addressed  the 
substance  of  the  rule,  and  Hie  riemainmg 
four  comments  concerned  the  extension 
of  the  original  comment  period. 
Comments  were  received  from  six 
banks,  four  banking  trade  associations 
(two  national  and  two  state-level),  four 


Reserve  Banks,  one  law  firm,  aad  the 
Financial  Accounting  Staadards  Board 
("FASB").  Additional^.  Board  staff  and 
FDIC  staff  net  with  representatives  of 
die  two  national  trade  associations 
commenting  (tJw  American  Bankers 
Asaodatien  ("ABA")  and  the 
laifependent  Bankers  Association  of 
America  ("iBAA")g^  on  December  11. 
1987,  after  the  associatioas  asked  for 
clarification  of  the  rule  as  pablished. 
Subsequent  to  the  meeting,  tke  IBAA 
and  the  ABA  each  Submitted  a 
substantive  written  coaunent  on  the 
rule. 

General  Comments 

Four  banks  submitted  comments 
supporting  the  rule,  and  three  of  these 
suggested  that  the  Board  liberalize 
certain  of  its  provisions.  A  fifth  b^nk 
opposed  the  nile  because  it  does  not 
believe  it  is  prudent  to  give  special 
treatment  to  classes  of  loans  when  such 
treatment  results  in  false  statements  of 
available  capital.  Four  trade 
associations  (two  state  and  two  federal) 
submitted  written  comments  generally 
supporting  the  rule  and  suggesting 
changes  to  it.  Four  Federal  Reserve 
banks  commented  favorably  on  the  rule 
although  several  expressed  reservations 
about  the  advisability  of  the  statutory 
program  itself  and  asked  about 
administratfve  procedures.  TTre 
comment  fixjm  the  law  firm  favoring  the 
proposal  was  extensively  paraphrased 
in  one  of  die  bank  comments  favoring 
the  proposal  and  suggesting  substantive 
changes  to  the  portion  of  the  rule 
concerning  amortization  of  losses 
related  to  real  estate  sales  or 
reappraisals. 

Specific  Comments 

The  FASB  Comment  The  FASB 
conuaent  criticized  the  practice 
established  by  Title  VIII  of  the  CEBA  of 
allowing  banks  to  amortize  loan  losses- 
rather  tfaan  recognising  the  tosses  «riien 
they  are  taken.  It  voiced  a  concern  over 
yet  another  difference  between 
regulatory  reporting  standards  and 
generally  accepted  accountiag 
principals  and  believes  such  diffvences 
only  serve  to  coofiise  aad  mislead 
shsoehoiders  and  financial  analysts.  The 
FASB  comment  suggested  that 
agricultural  loan  pcoblems  could  be 
treated  more  efiectively  by  modifying 
the  regulatory  prescriptions  of 
acceptable  capital  radier  than  adding 
lines  to  regulator  financial  statements. 
Regardless  of  whether  the  Board  agrees 
widi  the  FASB  approach.  Tide  VUI  of 
the  CEBA  explitntly  requires  the 
approach  embodied  in  the  rale. 

Definition  of  "agricuJtarai  bank. " 
Section  208a5(a)(l)  defines  an 


agricaltnral  bank  as  any  bank:  (A)  Widi 
FDIC  insised  deposits;  (B)  kicated  in  an 
area  of  the  country  with  an  economy 
dependent  on  agriculture:  (C)  with  total 
assets  of  $100  ntlion  or  Less;  and  (D) 
with  at  least  2S  percent  of  its  total  kians 
in  qualified  agricultural  loans  or  with 
less  than  2S  pereent  at  its  total  loans  in 
qualified  agricaitural  loans  but  which 
the  Board,  approptiate  Reserve  Bank,  or 
state  regulator  st3l  recommends  to  the 
FDIC  as  eBgiUe.  , 

The  definition  of  an  agricultural  bank 
includes  the  statutory  requirement  that 
the  bank  have  total  assets  of  $100 
million  or  less.  Comments  were  received 
suggestmg  dMt  the  regulators  clarify 
what  happens  if  a  baidc  is  approved  for 
loss  defieiral  and  subsequently  exceeds 
the  size  liontatian.  Whike  Congress  did 
not  intend  for  baidcs  larger  than  $100 
million  in  assets  to  defer  loan  losses 
under  the  program,  it  is  of  tittle  value  to 
a  member  baiJc  to  de£er  a  kiss  one  year 
if  it  must  reverse  that  deferral  the  next 
year  b«anse  it  grows  to  over  $100 
million  in  assets.  Therefore,  die  Board 
expects  a  member  liaidc  to  meet  the 
definition  of  an  agricuhurai  bank, 
including  the  size  limitatioa.  upon  initial 
application  and  as  of  every  qoarter  end 
that  new  agriealtaral  loan  losses  are  to 
be  deferred.  Once  admitted  to  the 
program,  any  toss  which  was  properly 
deferred  will  be  allowed  to  amortized 
according  to  the  regulation  regardless  of 
the  bank's  size,  but  new  losses  can  be 
amortized  only  if  the  bank  has  assets  of 
less  than  $100  million. 

On  the  eUier  hand,  the  Board  does  not 
intend  to  allow  member  baidcs  to  bypass 
the  application/review  process  through 
a  merger  with  another  bank  which  has 
already  received  program  approval. 
Conversely,  the  merger  of  two  banks 
which  are  both  in  the  program  could 
residt  in  a  participating  bank  with  over 
$100  million  in  assets.  Because  mergers 
are  not  expected  to  be  firequent.  the 
status  of  loss  deferral  sabeequent  to  a 
merger  will  be  determined  on  a  case-by- 
case  basis.  State  oieraber  banks  should 
disctiss  dicir  loss  deferral  status  with 
their  Reserve  Bank. 

One  bank  aad  the  IBAA  urged  Uwt  Hie 
Federal  Reserve  be  liberal  when  it 
determines  whether  a  bank  meets  the  25 
percent  test  because  pradent  banks  may 
have  charged  off  substantial  amounts  of 
such  loans  but  due  to  the  depressed 
agricultural  economy,  may  not  have 
been  able  to  replace  such  loans  with 
new  agricultural  loans.  The  bank 
commenting  suggested  using  a  pre- 
charge-otf  measure  of  agricultural  k>an 
values  to  prevent  failure  to  qualify 
because  of  the  depressed  value  of 
collateral  or  the  smaller  size  of  loans 


made  to  the  depressed  agricultural 
sector.  The  IBAA  suggested  that  a  bank 
should  satisfy  the  test  if  at  any  time 
since  December  31, 1963,  it  met  the  test. 

The  Board  does  not  believe  such  a 
change  is  necessary  as  the  rule  does  not 
establish  the  25  percent  test  as  an 
absolute  requirement.  Thus,  fectors  8uci\ 
as  depressed  collateral  value  or  lack  of 
prudent  agricultural  lending 
opportunities  will  be  considered  when 
apphcations  for  loan  loss  amortization 
are  reviewed  to  ensure  that  this 
arbitrary  limit  alone  is  not  the  reason  a 
bank  cannot  participate.  Further,  Title 
VIII  of  CEBA  was  directed  toward 
baidcs  with  a  continuing  commitment  to 
agriculture,  and  given  the  broad 
definition  of  "agricultural  loan"  in  the 
regulation,  a  bank  otherwise  qualifying 
under  the  program  should  have  no 
difficulty  satisfying  this  test. 

Some  commenters  also  urged  that  the 
Board  list  specific  criteria  to  identify 
agricultural  areas.  As  it  did  when 
considering  the  initial  rale,  the  Board 
concluded  that  the  normal  means  of 
identifying  agricultural  areas — income 
levels,  revenue  flows,  acreage  in  . 
production — are  abnormally  depressed 
due  to  the  current  state  of  the 
agricultural  economy.  Furthermore, 
adopting  a  list  of  acceptable  counties  or 
geographic  regions  mi^t  leave  the 
erroneous  impression  that  a  bank 
located  outside  such  an  arbitrary  area 
could  not  qualify  even  though  it  might 
otherwise  qualify,  as  an  "agricultural 
bank,"  just  as  the  relatively  low  level  of 
farm  income  compared  to  other  income 
might  artificially  mask  local  areas  that 
traditional  are  dependent  upon 
agriculture  but  currently  have  a 
(^pressed  level  of  income  from 
agriculture.  Consequently,  each 
application  should  include  a  description 
of  the  bank's  location,  dominant  lines  of 
commerce  in  its  service  area,  and  any 
other  information  the  bank  l>elieves  will 
support  the  contention  that  it  is  located 
in  an  agricultural  area. 

Definition  of  "qaalified  agricultum! 
loan. "  Under  section  601  of  Title  Vm  of 
the  CEBA, 

The  term  "qualified  agricultural  loan" 
means  a  loan  made  to  fmam:e  ttie  production 
of  agricultural  products  or  livestock  in  tlte 
United  State*,  a  biaii  secufed  by  farmiand  or 
farm  madiinery,  or  such  other  category  of 
loaos  as  the  appropriate  Federal  banldng 
agency  may  deem  eligible. 

Section  208.15(a)(2)  of  the  Board's  rale 
defines  a  qualified  agricultural  loan  to 
include  any  loan  qualifying'as  *1oans  to 
finance  agricultural  production  and 
other  loans  to  farmers"  or  as  "loans 
secured  by  farm  land"  for  purposes  of 
Schedule  RC-C  of  the  FFIEC 
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Consolidated  Report  of  Condition.  Tha 
definition  also  includes  other  loans  and 
leases  that  the  applying  bank  proves  to 
be  sufficiently  related  to  agriculture  to 
qualify  in  the  opinion  of  the  bank's 
Reserve  Bank. 

Thiese  Call  Report  definitions  are 
virtually  identical  to  those  contained  in 
Title  VUI  of  the  CEBA  but  are  more 
comprehensive  and  permit  the  agencies 
to  use  the  Call  Reports  as  the 
predominant  monitoring  device  for  the 
amortization  program.  Therefore,  the 
Board  initially  saw  no  reason  to  repeat 
the  definition  in  the  statute  when  the 
regulatory  definition  was  of  a  more 
descriptive  nature  and  referred  jo  Call 
Report  terms  with  which  member  banks 
are  familiar.  Additionally,  as  suggested 
by  Title  VIII  of  the  CEBA.  the  Board 
retained  discretion  to  deem  other  types 
of  loans  and  leases  to  be  "qualified"  and 
to  recommend  them  to  the  FDIC  as 
eligible  if  the  requesting  bank 
demonstrates  those  assets  to  be 
sufficiently  related  to  agriculture. 

Three  banks  and  three  trade 
associations  commented  on  this 
provision.  One  bank  suggested  that  the 
regulation  treat  any  loan  made  by  an 
agricultural  bank  as  an  agricultural  loan 
because  such  banks  as  a  practical 
matter  only  make  agricultural  and 
agriculturally-related  loans.  Another 
bank  suggested  that  loans  to  farm 
equipment  suppliers  be  specifically 
mentioned  in  the  rule.  The  Independent 
Bankers  Association  of  Minnesota  and 
the  third  bank  noted  that  the  statute 
mentions  farm  machinery  loans 
specifically  while  the  rule  does  not  and 
suggested  that  the  rule  include  this 
category  of  loans.  The  third  bank  and 
the  three  trade  associations  suggest  that 
the  Board  provide  examples  of  others 
types  of  loans -that  would  be  considered 
as  agricultiu-ally-related  loans. 

In  order  to  clarify  that  the  regulatory 
definition  of  "qualified  agricultural 
loan"  is  as  broad  as  the  statutory 
definition  and  is  not  intended  to  limit 
the  types  of  loans  which  a  member  bank 
may  include  in  an  application,  the 
statutory  phrases  referring  to  farm 
machinery  loans  will  be  added  to  the 
regulatory  definition.  Member  banks 
should  refer  to  the  "Line  Item 
Instructions  for  the  Consolidated  Report 
of  Condition  ("Call  Report")"  for 
Schedule  RC-C  for  an  indication  of  the 
other  types  of  loans  that  will  be 
considered  as  quahfying  for 
amortization.  For  example,  qualified 
agricultural  loans  would  include  loans 
reported  under  line  item  1(b) — loans 
secured  by  farmland  (land  known  to  be 
used  or  usable  for  agricultural  purposes, 
such  as  crop  and  stock  production, 


grazing  or  pasture  land,  whether  tillable 
or  not  and  whether  wooded  or  not). 
Similarly,  loans  reported  under  line  item 
3  would  qualify.  Such  loans  would 
include  loans  to  finance  agricultural 
production  (such  as  for  growing  or 
sorting  crops,  or  breeding,  raising, 
fattening,  or  marketing  livestock),  or  for 
purchases  of  farm  machinery, 
equipment  or  implements.  Consistent 
with  the  congressional  intent,  the 
definitions  on  the  Call  Report  are  not 
necessarily  exclusive  descriptions  of 
eligible  loans.  If  a  member  bank 
believes  that  a  loan  waft  made  for  an 
agricultural  purpose,  it  may  apply  to 
amortize  it  even  though  the  loan  was  not 
reported  on  the  Call  Report  as  an 
agricultural  loan.  A  determination  will 
be  made  on  a  case-by-case  basis  on 
whether  each  loan  qualifies. 

Amortization.  Section  20e.lS(b)(2) 
provides  that  amortization  of  eadi 
qualified  agricultural  loan  shall  be 
computed  over  a  period  not  to  exceed 
seven  years  on  a  quarterly,  straight-line 
basis  commencing  with  the  first  quarter 
after  the  loan  was  or  is  charged  off  so 
that  each  loan  is  fully  amortized  not 
later  than  December  31, 1988.  Thus, 
loans  written  off  in  accounting  periods 
ending  prior  to  the  adoption  of  the  rule 
can  be  amortized  pro  rata  beginning 
with  the  Call  Report  for  December  31, 
1987. 

Two  state  trade  associations,  the 
IBAA,  and  one  bank  believe  that  the 
bank,  rather  than  the  Federal  Reserve, 
should  decide  whether  the  full  seven 
year  amortization  period  will  be  used. 
The  IBAA  also  believes  that  adopting 
the  pro  rata  treatment  of  loans  written 
down  prior  to  adoption  of  the  rule 
unfairly  penalizes  banks  that  were 
diligent  in  adjusting  their  assets. 

Under  the  initial  rule,  a  bank  that 
wishes  to  use  an  amortization  schedule 
shorter  than  th%  maximum  seven  years 
is  hee  to  apply  to  do  so.  The  rule 
anticipates  that  a  seven  year  schedule 
will  be  the  normal  schedule  but  does  not 
require  its  use.  The  decision  to  permit 
the  use  of  a  shorter  amortization  period 
will  depend  upon  the  applicant  bank's 
financial  position  and  is  not  likely  to 
require  consideration  of  any 
extraordinary  issues. 

With  regard  to  adopting  a  pro  rata 
treatment  of  loans  written  down  prior  to 
adoption  of  the  rule,  the  Board  does  not 
believe  it  unfairly  penalizes  banks  that 
were  diligent  in  adjusting  their  assets. 
Accepted  banking  practice  and  Call 
Report  instructions  require  member 
banks  to  record  a  loss  in  the  period  it 
becomes  apparent. 

I-osses  due  to  real  estate  sales  or 
reappraisals.  Section  206.15(b)(l)(ii) 


allows  a  bank  to  amortize  any  loss 
reflected  in  its  financial  statements 
resulting  from  a  reappraisal  or  sale  of 
real  or  personal  property  it  acquired  in 
connection  with  a  qualified  agricultural 
loan  and  that  it  owned  on  January  1, 
1983,  and  still  held  on  November  9, 1987, 
and  of  any  additional  property  acquired 
on  or  before  December  31, 1998. 

A  law  firm  and  a  bank  submitting 
substantially  similar  letters,  the 
Independent  Bankers  of  Minnesota,  and 
the  IBAA  objected  to  the  requirement 
that  such  property  had  to  be  held  on 
November  9, 1987.  in  order  for  any  such 
losses  to  be  eligible  for  amortizing. 
Comments  pointed  out  that  neither  the 
statute  nor  its  legislative  history 
explicitly  calls  for  ownership  of  such 
property  on  the  effective  date  of  the 
regulation  and  suggested  that  better 
reference  dates  might  be  the  date  the 
loss  was  actually  recognized  or  the  date 
the  legislation  was  introduced,  passed 
both  houses  of  Congress,  or  was  signed. 
The  Independent  Bankers  of  Minnesota 
suggested  that  any  loss  on  such  property 
be  treated  in  the  same  maimer  as  the 
loss  on  the  loan  it  secured,  that  is. 
amortization  should  be  allowed  at  least 
begiiming  with  the  date  the  loss  was 
recognized  so  long  as  the  loss  is 
otherwise  an  eligible  loss. 

One  of  the  reasons  Congress 
authorized  in  Title  VIII  of  CEBA  the 
deferral  of  reappraisal  losses  was  to 
remove  the  accounting  pressure  to  sell 
such  property  into  already  weak 
markets.  This  is  not  a  factor  if  the 
property  has  already  been  sold.  In 
addition,  unlike  unsold  property, 
charged-oflf  loans  still  evidence  a  legal 
obligation  to  pay  which  might  still  have 
some  value.  With  regard  to  losses 
resulting  firom  sales.  Congress  did  not 
mention  deferral  at  all.  Losses  on  sales 
were  authorized  in  the  regulation  merely 
to  make  unnecessary  the  expense  of  a 
reappraisal  immediately  before  a  sale 
solely  to  allow  the  economic  loss  to 
qualify  for  deferral  as  a  loss  on 
reappraisal  rather  than  be  recognized  as 
a  loss  on  a  sale.  For  these  reasons,  the 
initial  rule  did  not  provide  for 
amortization  of  losses  fiom  reappraised 
or  sold  property  not  owned  on  or  after 
November  9^  1967. 

After  consultation  among  the  federal 
banking  regulatory  agency  staffs, 
reconsideration  of  the  initial  rule,  and 
consideration  of  pending  applications 
and  the  comments  received,  the  Board 
concluded  that  requiring  real  property  to 
be  owned  on  or  after  November  9. 1987, 
does  not  necessarily  accomplish  the 
goal  Congress  sought  to  achieve  (that  is. 
avoiding  the  forced  sale  of  real  property 
into  depressed  markets  simply  to  qualify 


the  losses  on  such  a  sale  fer 
amortizatton  under  the  program).  Thus, 
the  rule  is  being  amended  retroactively 
to  November  9. 1907,  to  remove  Uiis 
requirement.  Tikis  change  represents  the 
only  substantive  change  to  die  nie. 

In  need  ofcapitof.  Ime  VIII  of  the 
CEBA  provide*  tbat  a  bank  must  be  in 
need  of  capital  restoration.  T%e 
legislative  history  of  the  provision 
indicates  that  Congress  intended  dtat 
only  banks  with  capital  in  need  of 
restoratiea  be  permitted  to  amortize 
losses.  Further,  it  mteaded  that  ooty 
banks  with  eeeaon^ie  proepects  for 
survival  be  pennitled  to  amortize  losses. 
Section  208.lS(dX2)  of  the  rule  provides 
that  the  caRent  capita}  of  a  bank 
wishing  to  anortice  4|iattfrB)g  bans 
must  be  in  need  of  restoration  althoagh 
the  bank  remains  an  economically 
viable,  fundamentaDy  sound  institution. 

Two  state-lewel  trmle  associations 
believed  that  dus  sectioB  is  too 
restrictive.  Both  rwnmcnters  believed 
that  any  bank  qaaMfyiag  aa  an 
agricultural  bank  vrhich  has  qaalifjring 
agriculturai  loaa  losses  sheidd  be  able 
to  amortize  those  losses  to  restore 
capital  to  some  Ugher  kvel  even  if  it  is 
not  "in  need  of'  capital  restoration  for 
regolatory  parpasea.  The  Independent 
Bankers  of  Mionesota  also  stated  that 
the  requirement  that  a  bank  must  be. 
economically  viable  and  ftudaatpntally 
sound  to  be  eli^Ue  is  unnecessary.  The 
ABA  explicitly  asked  that  the  capital 
level  after  adjustment  be  osed  when 
measuring  complianee  with  lending 
limits  based  on  a  percentage  of  capital. 

The  Board  has  conchided.  as  it  did 
when  it  issued  its  mitiat  rale,  diat  no 
purpose  woak)  be  served  by  aliowing  an 
otherwise  insolvent  institution  to  avoid 
insolvency  through  tiie  uee  of  this 
accoontiag  adjostnent  Whether  a 
particular  OMnber  bank  is  "in  need  of' 
capital  restoratian  may  depend  on  its 
particular  dreomstances,  however. 
Because  the  Federal  Reserve  wiU  make 
.  the  determioation  of  need  in  eadi  case, 
a  member  baak  applymg  to  amortize 
agricultural  loans  shonkl  indudc  a 
statement  as  to  why  it  is  "in  need  of 
capital  restoration. 

There  reaiains  the  question  of 
removing  a  bank  from  the  pro-am  once 
it  has  recovered  financially.  As  a  sutter 
of  administrative  practice,  the  Board 
does  Bot  intend  to  remove  such  a  bank 
from  the  program  so  long  aa  the  bank 
continues  to  meet  the  conditions  on 
acceptance  prescribed  in  the  regulation. 
Therefore,  once  a  loan  loss  has  been 
deferred,  a-baqk  will  have  the  option  to 
continue  to  amortize  it  over  the  period 
provided  for  in  the  regulation.  However, 
once  the  bank  baa  recovered  sufficiently 
so  that  it  no  longer  meets  eligibility 


requirements  because  it  no  kmget  is  "in 
need  of'  capital  restoration,  no  new 
deferral  of  loan  losses  will  be  permitted. 

Other  Issues.  Several  commenters 
suggested  that  the  regulation  clarify 
what  would  constitute  evidence  of  ficaud 
which  would  disqualify  a  loan  from 
amortization.  The  Board  decided  not  to 
attempt  to  Kst  what  would  constitute 
fraud  in  the  regulation.  An  indicium  of 
fraud  mi^  inchide  a  criminal  referral 
report  for  example,  but  lack  of  such  a 
report  wiB  not  predude  excluding  a  k>an 
if  evidence  of  fraud  is  uncovered  during 
the  application  process.  Normal  sources 
of  information  used  to  determine 
whether  fraud  is  present  should  include 
informatien  coHected  in  the  examination 
process  as  well.  Using  this  caee-by-case 
approach  wiS  allow  an  applying  biank 
an  opportttirity  to  explain  ambi^OBS 
circumstances. 

The  rule  requires  a  certification  by  the 
bank's  chief  executive  officer  that  there 
is  no  evidence  that  the  loss  resulted 
from  fraod  or  criadnal  abuse.  One 
commenter  expressed  concern  over  this 
requirement  because  no  one  could  be 
absofartely  certain  in  every  case  that 
fraud  did  not  exist  The  Board 
appreciates  diat  proving  without  doubt 
that  fraaid  does  not  exist  in  each  case 
may  be  impossible.  The  Board  believes, 
however,  that  certifying  "oa  knowdedge 
and  belief  that  fraud  does  not  exist  is 
acceptable. 

Several  commenters  also  suggested 
removing  references  to  enforcement 
proceedings  and  to  compensation  levels 
from  the  regulation.  The  presence  of 
such  references  only  affirms  that  the 
program  will  be  monitored  and  managed 
through  an  agreement  between  a 
participating  bank  and  its  Reserve  Bank 
and  does  not  create  information 
requitonents  or  poformance  obligations 
not  already  attaching  throu^  the 
agreement  itself. 

Information  Collection 

These  amendments  to  the  pcocedares 
and  standards  applicable  to 
participation  in  the  agricultural  loan  loss 
deferral  pro-am  accordingly  amend  the 
'"information  requirements  of  the 
proposal  suboutted  by  banks  desiring  to 
participate  in  the  program  provided  for 
in  the  Report  by  Banks  Proposing  to 
Amortize  Losses  on  Qualified 
Agricultural  Loans  (FR  4020;  0MB  No. 
7100-022X1].  This  information  collection 
was  approved  by  the  Board  under 
delegated  authority  from  the  Office  of 
Management  and  Budget  on  October  28, 
1987.  It  specifies  &e  information 
required  to  establish  and  doctiment  the 
bank's  eligibility  to  participate  in  the 
program  induding  provision  of  details  of 
the  loans  on  which  the  bank  proposes  to 


amortize  losses,  of  a  capital  restoration 

plan,  and  other  necessary  information. 
The  information  requirements  of  the  FR 
4020  proposal  to  participate  are  those 
specified  to  meet  the  requirements  of  the 
regulation  and  are  thus  now  amended  to 
reflect  the  changes  in  the  regulation.  No 
change  will  be  required  in  the  items 
collecting  information  on  agricultural 
loan  loss  deferral  on  the  Report  of 
Condition  and  Income  (FFIEC  034;  OMB 
No.  nOO-003«). 

Regulatory  FTwdhility  Act  Analysis 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
354. 5  U.S.C.  601  et  seq.).  the  Board 
certifies  that  the  amendments  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
amendments  would  not  have  any  effect 
on  many  depository  institutions,  and 
any  adverse  impact  on  small 
depositories  af&cted  (which  only  occurs 
if  an  institution  diooses  to  take 
advantage  of  this  regulation)  would 
likely  be  outweighed  by  the  benefits 
bestowed  by  the  regulation  on  these 
small  depository  institutions. 

List  of  Subjects  fai  12  CFR  Part  206 

Banks,  banking.  State  oiember  banks. 
Applications,  Recordkeeping.  Flood 
insurance.  Capitai  Sacorttias. 

Pursuant  to  the  Board's  authority 
under  Title  Vlil  of  the  Competitive 
Equality  Benldng  Act  of  1967  (Pub.  L 
Na  100-86)  and  section  9  of  the  Federal 
Reserve  Act  12  U.S.C.  321  et  seg..  the 
Board  is  amending  12  CFR  Part  208  as 
follows: 

PART  208-IIEyBERSHIP  OF  STATE 
BANKING  INSTITUnONS  IN  THE 
FEDERAL  RESERVE  SYSTEM 

1.  The  authority  citation  for  12  CFR 
Part  206  is  revised  to  read  as  set  forth 
below,  and  the  authorify  citations 
following  each  section  are  removed. 

Authority:  Sections  9, 11,  and  21  of  the  _ 
Federal  Reserve  Act  (12  U.S.C.  321-338. 24*. 
and  48S.  respectively);  sections  4  and  13(i)  of 
the  Federal  Deposit  tauwance  Aci  (12  VS.C. 
1814  and  ia23(j).  respectively);  section  7(a)  of 
the  International  Bankiag  Act  of  1878  (12 
U.&C.  3105):  sections  907-^10  of  the 
Intemational  Lending  Suiiervision  Act  of  1983 
(12  U.S.C.  390&-d809);  sections  2. 12(b).  12(g). 
12(i].  15B(cH5),  17, 17A  and  23  ol  the 
Securities  Exchange  Act  of  1934  (IS  U.S.C 
78b.  78/(b),  78/[g).  78/(i).  78o-4(c)(5),  78q,  TSq- 
1.  and  78w.  respectively):  and  section  5155  of 
the  Revised  Statutes  (12  U.S.C.  36}  as 
amended  by  the  McFadden  Act  of  1927. 

2.  Section  208.15  is  amended  by 
revising  paragraphs  (a](l)(iv).  (a)(2), 
(bKl).  (d)(3).  {e)(4).  (0(1).  and  if)(2)(vi) 
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and  adding  paragraph  (a)(4)  to  read  as 
follows:  { 

§206.15   Agricultural  loan  loM 


(1)  •  *  * 
(iv)  Which  has: 

(A)  At  least  25  percent  of  its  total 
loans  in  qualified  agricultural  loans  and 
agriculturally-related  other  property:  or 

(B)  Less  than  25  percent  of  its  total 
loans  in  qualifled  agricultural  loans  and 
agricoltorally-related  other  property  but 
which  bank  the  Board  or  the  Reserve 
Bank  in  whose  District  the  bank  is 
located  or  its  primary  state  regulator  has 
recommended  to  the  Federal  Deposit 
Insurance  Corporation  for  eligibility 
under  this  part. 

(2)  "Quahned  agricultural  loan" 
means: 

(i)  Loans  qualifying  as  "loans  to 
finance  agricultural  production  and 
other  loans  to  farmers"  .pr  as  "loans 
secured  by  farm  land"  for  purposes  of 
Schedule  RC-C  of  the  FFIEC 
Consolidated  Report  of  Condition  or 
such  odier  comparable  schedule; 

(ii)  Loans  secured  by  farm  machinery, 

(iii)  Other  loans  that  a  bank  proves  to 
be  sufficiently  related  to  agriciiltiae  for 
classification  as  an  agricultural  loan  by 
the  Federal  Reserve;  and 

(iv)  The  remaining  unpaid  balance  of 
any  loans,  described  in  paragraphs 
(a)(2)  (i),  (ii)  and  (ui)  of  this  section,  that 
have  been  charged  off  since  January  1, 
1984,  and  that  qualify  for  deferral  under 
this  section.  i 

•        •        *        •        • 

(4)  "Agriculturally-related  other 
property"  means  any  property,  real  or 
personal,  that  the  bank  owned  on 
January  1, 1983.  And  any  such  additional 
property  that  it  acquires  prior  to  January 
1. 1982.  in  connection  with  a  qualified 
agricultural  loan.  For  the  purposes  of 
S5  208.15(a)(l)(iv)  and  205.15(e),  the 
value  of  such  property  shall  include  the 
amoa''*  previously  charged  off  as  loss. 

(b)*  *  • 

(1)  •  •  • 

(i)  Any  loss  that  the  bank  would  be 
required  to  reflect  in  its  financial 
statements  for  any  period  between  and 
including  1984'and  1991. 

(ii)  Any  bss  that  the  bank  would  b« 
required  to  reflect  in  its  financial 
statements  for  any  period  between  and 
including  1983  and  1991  resulting  from  a 
reappraisal  or  sale  of  agriculturally- 
related  other  property. 

(b)*  *  • 

(3)  There  is  no  evidence  that  fraud  or 
criminal  abuse  by  the  bank  or  its 
officers,  directors,  or  principal 
shareholders  led  to  significant  losses  on 


qualified  agricultural  loans  or  from  a 
reappraisal  or  sale  of  agriculturally- 
related  other  property;  and 

•  •       •        •        * 

(e)  •  •  • 

(4)  The  bank  agrees  to  Aake  a 
reasonable  effort  consistent  with  safe 
and  sound  banking  practices,  to 
maintain  in  its  loan  portfolio  a 
percentage  of  agricultural  loans, 
including  a^ciUturally-related  other 
property,  not  lower  than  the  percentage 
of  such  loans  in  its  loan  portfolio  on 
January  1, 1986;  and 

•  •        •        •        * 

(n  *  •  * 

(1)  A  bank  wishing  to  amortize  losses 
on  qualified  agricidtural  loans  or  from 
reappraisal  or  sale  of  agriculturally- 
related  other  property  shall  submit  a 
proposal  to  the  appropriate  Accepting 
Official. 

(2)  *  *  * 

(vi)  A  list  of  the  loans  and 
agriculturally-related  other  property 
upon  which  the  bank  proposes  to  defer 
loss  including  for  each  such  loan  or 
property,  the  following  information: 

•  *        *        •        • 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  effective  June  1, 
198a 

WilBam  W.  Wiles. 

Secretary  of  the  Board. 

[FR  Doc.  88-1271B  Filed  ft-6-88;  8:45  am) 
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12  CFR  Part  261 
[Docket  No.  R-0601] 

Rules  Regarding  Availability  of     < 
Infonnation 

AOENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 

ACTKHt  Final  rulemaking. 

SUMMAMY:  The  Board  of  Governors  of 
the  Federal  Reserve  System  has  revised 
its  Rules  Regarding  Availability  of 
Infonnation  to  update  procedures,  which 
have  not  had  a  comprehensive  review     , 
since  1967.  This  revision  was  published 
for  comment  on  April  23, 1987.  (52  FR 
13458).  The  revised  regulation  includes: 
(1)  A  description  of  the  Board's 
procedures  in  processing  requests  under 
the  Freedom  of  Information  Act 
("FOL\"):  (2)  fiirther  delegation  of 
authority  to  the  Board's  General 
Counsel  to  act  on  requests  for 
information  by  law  enforcement 
agencies  and  others;  (3)  additional 
provisions  regarding  thie  availability  of 
information  to  federal  and  state 
financial  institutions'  supervisory 
authorities;  (4)  disclosure  by  financial 


institutions  of  examination  or  inspection 
reports  to  certified  public  accountants 
and  attorneys  employed  by  such 
institutions;  and  (5)  notice  of  FOIA 
requests  to  submitters  of  confidential 
commercial  or  financial  information, 
dnd  procedures  for  requesting 
confidential  treatment  of  such 
infonnation  and  requests  for  disclosure 
of  such  information. 

On  April  22, 1987,  the  Board  adopted 
as  a  final  rule  changes  to  its  fee 
schedules  pertaining  to  requests  for 
Board  documents  pursuant  to  the 
Freedom  of  Information  Reform  Act  of 
1988,  Pub.  L  99-57a  52  FR  15299  (April 
28. 1987).  Accordingly,  those  changes  to 
that  section  (S  261.10)  were  not 
addressed  in  this  rulemaking. 

EFFECmn  DATI:  July  11, 1988. 

RM  FURTHEK  iNFOflMATKM  CONTACT: 

Stephen  L  Siciliano,  Special  Assistant 
to  the  General  Counsel  for 
Administrative  Law,  Legal  Division 
(202/452-3920);  Elaine  M.  BouUier, 
Senior  Attorney,  Legal  Division  (202/ 
452^2418);  Kenneth  M.  Kinoshita. 
Attorney,  Legal  Division  (202/452-3721): 
or  for  the  hearing  impaired  only, 
Telecommunications  Device  for  the  Deaf 
("TDD"),  Eamestine  Hill  or  Dorothea 
Thompson  (202/452-3544),  Board  of 
Governors  of  the  Federal  Reserve 
System.  Washington.  DC  20551. 

SUPPLEMCNTARV  mFOMMATION:  The 

purpose  of  this  revision  of  the  Board's 
Rules  Regarding  Availability  of 
Information  is  to  set  forth  more  clearly 
the  procedures  for  requesting  access  to 
documents  that  are  records  of  the  Board, 
either  under  the  FOIA  or  the  Federal 
Reserve  Act  The  revision  also  changes 
certain  procedures  for  obtaining  access 
to  documents.  These  provisions  and 
changes  were  described  in  detail  when 
comments  were  requested  on  the 
proposal.  See  52  FR  15299  (April  23, 
1967).  The  Board  received  twelve 
comment  letters— five  from  Reserve 
Banks,  two  from  commercial  banks,  four 
from  trade  associations  and  one  from  a 
Congressman.  Of  these  twelve 
comments,  seven  generally  supported 
the  proposed  revisions.  There  were  no 
comments  opposed  to  the  proposed 
revisions,  but  one  of  the  seven  generally 
supportive  comments  and  four  of  the 
remaining  five  comments  recommended 
substantive  changes,  which  have  been 
considered  by  the  Board.  The  remaining 
comment  and  part  of  another  comment 
recommending  substantive  dianges 
addressed  issues  not^pplicable  to  the 
proposal  Changes  to  the  fide  in 
response  to  the  comments  are  discussed 
below. 
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A.  Subpart  A — General  Provisimis 

Minor  wording  changes  were  made, 
but  no  substantive  changes  were  made 
to  this  subpart  of  the  proposed 
regulation. 

B.  Subpart  B— Published  Information 
and  Records  Available  to  Public; 
Procedures  for  Requests 

Minor  changes  were  made  to  this 
subpart  as  a  result  of  comments  made, 
and  certain  clarifications  are  noted. 

Section  261.6(b)(5)  was  amended  to 
clarify  that  notices  received  pursuant  to 
the  Change  in  Bank  Control  Act,  as  well 
as  applications  received  pursuant  to  the 
Bank  Holding  Company  Act  are 
reviewed  upon  receipt  for  separation 
into  a  public  portion  and  a  confidential 
portion.  The  public  portions  of  these 
applications  and  notices  may  be 
released  either  by  the  Board  or  the 
appropriate  Federal  Reserve  Bank 
without  further  review,  and  any  request 
for  an  application  or  notice  will  be 
deemed  to  be  a  request  for  the  public 
portions  only,  unless  otherwise 
specifically  noted. 

The  Board  wishes  to  clarify -a 
statement  in  §  261.8(a)(3).  which  is  the 
exemption  from  disclosure  for  trade 
secrets,  and  confidential  commercial  or 
financial  information.  Section 
261.8(a)(3)(ii)  states  that  Uie  Board  may, 
without  prior  notice  and  to  the  extent  it 
deems  necessary,  comment  on  such 
information  in  any  opinion  or  statement 
issued  to  the  public  in  connection  with  a 
Board  action  to  which  such  information 
pertains.  This  provision  is  included  in 
the  regulation  to  ensure  that  the  Board 
has  the  ability  to  fully  discuss  the  basis 
for  its  actions  on  regulatory 
applications.'  However,  the  Board's 
staff  normally  will  apprise  an  applicant 
in  the  course  of  the  application's  process 
that  such  information  may  need  to  be 
disclosed  in  connection  with  the  Board's 
action  on  the  application.  This  would 
afford  the  applicant  the  opportimity 
either  to  revise  the  application  or  to 
withdraw  the  application  prior  to  Board 
action  or  to  address  the  matter  further 
with  Board  staff. 

Section  281.10  was  adopted  as  a  final 
rule  in  a  separate  action  due  to  a 
statutory  deadline  for  adoption  of 
revised  fee  schedules.  52  FR  15299  (April 
28, 1987).  When  the  entire  Part  261  was 
published  for  comment  i  261.10  was 
included  in  its  proposed  format  for  the 


'  As  a  related  matter,  the  procedure  established 
in  I  261.17,  regarding  notice  of  a  request  for 
infonnation  to  submitters  of  confidential 
infonnation,  does  not  apply  to  any  determination  by 
the  Board  to  comment  upon  such  information  in  any 
opinion  or  statement  concerning  a  regulatory 
application.  (See  i  281.17(g)). 


convenience  of  the  public,  with  the 
statement  that  the  comment  procedure 
for  that  section  was  a  separate  action 
and  the  comment  period  had  already 
closed.  Nevertheless,  one  comment  was 
received  regarding  the  fees,  but  it  did 
not  raise  any  new  issues  not  already 
addressed  by  the  Board  when  the  fee 
schedule  was  adopted  in  final  form. 
Section  261.10  was  adopted  in  its  final 
form  by  the  Board  on  April  22, 1987,  (52 
FR  15299,  April  28, 1987)  and  is  included 
in  this  rulemaking  for  the  sake  of  clarify 
and  convenience. 

C.  Subpart  C— Confidential  Information 
Made  AvailaUe  to  Supervised 
Institutions,  Financial  Institutions 
Supervi8(Hy  Agencies.  Law  Enforcement 
Agencies,  and  Other  in  Certain 
Circumstances 

Both  major  and  minor  changes  were 
made  to  this  subpart  as  a  result  of  pubUc 
comments  received  by  the  Board.  In 
addition,  certain  clarifications  are  noted. 

Section  261.11(a)  was  amended  by 
deleting  the  last  sentence  of  this 
paragraph  as  unnecessary  in  light  of 
new  S  261.11(b).  The  rest  of  S  261.11  has 
been  clarified  through  reorganization 
and  modification.  Sectjon  261.11(b)  was 
renumbered  as  §  261.li(e)  and 
simplified,  and  %  261.13(d)  has  been 
renumbered  as  §  261.11(b). 

This  new  §  261.11(b),  which  concerns 
disclosure  of  confidential  supervisory 
information  by  a  supervised  financial 
institution,  logically  should  follow 
§  261.11(a),  which  concerns  disclosure  of 
confidential  supervisory  information  to 
the  supervised  financial  institution. 

The  Board  received  several  comments 
on  S  261.13(d)  as  proposed.  These 
comments  stated  that  proposed 
S  261.13(d)  could  be  read  to  prohibit 
disclosure  of  confidential  supervisory 
information  to  parent  holding 
companies,  officers,  directors,  and 
employees;  that  the  requirement  that  the 
supervised  financial  institution  agree  to 
keep  any  confidential  information 
provided  to  it  confidential  was 
unnecessary;  that  the  requirement  that 
the  supervised  financial  institution 
consult  with  the  appropriate  Reserve 
Bank  prior  to  disclosifig  confidential 
institutions  to  "agents"  was  awkward, 
unnecessary,  and  may  prevent  the 
necessary  flow  of  information  to 
"agents";  and  that  the  Board  should 
require  financial  institutions  to  make 
Board  reports  of  examination  available 
to  their  outside  auditors. 

In  response  to  the  comments,  the 
Board  amended  §  261.13(d]  (the  new 
S  261.1i(b))  to  clarify  that  a  supervised 
financial  institution  and  its  parent  bank 
holding  company  may  disclose 
confidential  supervisory  information  to 


their  officers,  directors,  and  employees. 
The  Board  also  eliminated  the 
requirement  that  supervised  financial 
institutions  consult  with  a  Reserve  Bank 
prior  to  disclosing  confidential 
information  to  "agents."  The  new 
§  281.11(b)(2)  authorizes  a  supervised 
financial  institution  to  disclose 
confidential  supervisory  information  to 
outside  legal  counsel  and  outside 
auditors  without  consultation,  subject  to 
the  following  conditions,  which  apply  to 
all  persons  and  are  set  forth  in 
9  261.11(g):  That  Uie  confidential 
supervisory  information  be  reviewed 
only  on  the  premises  of  the  supervised 
financial  institution;  that  no  copies  of 
the  confidential  supervisory  information 
be  made;  and  that  such  persons  not 
disclose  the  confidential  supervisory 
information  without  the  prior  written 
approval  of  the  Board's  General 
Counsel. 

The  Board  believes  that  it  is 
unnecessary  to  make  it  mandatory  that 
confidential  supervisory  information  be 
provided  to  outside  auditors.  The 
American  Institute  of  Certified  Public 
Accountants  ("AICPA")  guidelines  do 
not  call  for  outside  auditor  access  to 
reports  of  examination  in  all  situations 
in  which  auditors  may  be  retained  to 
perform  services  for  a  bank,  and  bank 
management  will  have  no  practical 
alternative  to  permitting  such  access 
where  it  is  needed  and  authorized. 

The  Board  beheves  that  outside 
auditors  should  receive  access  to  its 
reports  whenever  they  are  called  upon 
to  conduct  a  general  audit  or  otherwise 
to  render  a  formal  opinion  regarding  a 
bank's  condition.  The  Board  notes  that 
outside  auditors  are  sometimes  retained 
to  assist  in  preparation  of  so-called 
directors  exammations.  The  Board 
believes  that  a  bank's  directors  may 
permit  outside  auditors  to  review 
reports  of  examination  where  ' 
appropriate  in  such  situations,  but  that 
such  review  by  the  auditors  does  not 
absolve  the  directors  of  their 
independent  responsibility  to  read, 
understand,  and  respond  appropriately 
to  the  Board's  reports  of  examination,  or 
of  any  responsibilify  they  may  have 
imder  applicable  law  regarding  the 
directors'  examination. 

Section  261.11(e)  was  renumbered  as 
§  261.11(g).  and  §  261.11(g)  was 
simplified  and  renumbered  as 
§  261.11(f). 

Section  261.11(f)  was  renumbered  as 
S§  261.11(h)(1).  and  261.8(d]  was 
renumbered  as  §  261.11(h)(2).  Section 
261.11(h)(2),  which  concerns  disclosure 
of  confidential  Report  of  Operations  of  a 
foreign  banking  organization  (Form  F.R, 
2068)  by  Federal  Reserve  employees. 
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should  logically  follow  new 
§  261.11(h)(1).  which  concerns  disclosure 
of  Form  ¥3..  2068  reports  to  other  bank 
supervisory  authorities. 

Section  281.12(e)  was  eliminated  as 
unnecessary  in  light  of  new  i  261.11(e). 
and  §  281.12  (f)  through  (h)  were 
renumbered  as  SS  261.12  (e)  through  (f). 

For  purposes  of  clarity,  {  2dl.l3(a) 
was  amended.  It  origiDally  provided  that 
confidential  supervisory  infwmation 
should  not  be  disclosed  "except  in  the 
most  compelling  drcumstsmces."  The 
term  "cony>elling  circumstances",  which 
is  a  term  of  art  may  be  confusing  to  the 
layman.  Accordingly,  S  261.13(a)  was 
revised  to  provide  that  the  Board  will 
not  authorize  disclosure  of  confidential 
supervisory  information  unless  the 
person  requesting  disclosure  "is  able  to 
show  a  substantial  need  for  such 
information  that  outweighs  the  need  to 
maintain  confidentiality."  The  last 
sentence  of  the  original  i  261.13(a)  was 
eliminated  as  unnecessary. 

Section  261.13(b)  was  amended  for 
clarity  and  for  structural  reasons.  It  no 
longer  applies  only  to  requests  for 
disclosure  of  confidential  supervisory, 
information  from  private  litigants,  but 
has  been  expanded  to  include  all 
requests  for  access  to  confidential 
supervisory  information  not  otherwise 
covered  by  Subpart  C  or  other  portions 
of  the  regulation. 

Section  261.13(b)(1)  was  amended  to 
combine  the  original  S  261.13(b)(1). 
which  required  litigants  seeking 
documents  to  file  a  request,  and  original 
S  281.13(c),  which  required  litigants 
seeking  testimony  to  file  a  request.  This 
amendment  was  made  to  simplify  the 
regulation  since  both  sections  required 
litigants  to  follow  the  same  procedures. 
Section  281.13(b)(1)  was  forflier 
amended  by  setting  forth  the 
information  that  a  litigant  must  provide 
to  the  Board  to  justify  disclosure  of 
confidential  information.  This 
amendment  was  made  to  explain  how 
litigants  and  others  can  make  a  showmg 
of  substantial  need  for  the  information 
that  outweighs  the  need  to  maintain 
confidentiality  required  by 
§  261.13(c)(l){i). 

A  new  S  261.13(b)(2)  was  added.  This 
section  was  drafted  in  response  to 
comments  received  concerning  proposed 
§  261.13(d)(3),  which  required  financial 
institutions  in  possession  of  confidential 
supervisory  information  to  consult  with 
the  appropriate  Reserve  Bank  prior  to 
disclosing  such  infonnatian  to  agents  in 
their  employ.  While  the  Board  has 
amended  that  provision  to  automatically 
allow  financial  institutions  to  disclose 
confidential  supervisory  information  to 
outside  legal  counsel  and  outside 
luditors,  the  Board  believes  that  there 


are  a  number  of  other  types  of  agents  to 

which  the  financial  institutions  may 

wish  to  disclose  confidential 

supervisory  information  fixmi  time  to 

time.  The  new  $  261. 13(bH2)  permits 

financial  institutions  and  others  to  make 

such -requests  for  disclosure  of 

confidential  supervisory  information  to 

the  Board.  The  Board  will  consider  such 

requests  on  a  case  by  case  basis. 

Original  §  261.13(b)(2)  was 

renumbered  as  S  281.13(c)  (1)  and  (2) 

and  amended.  The  proposed 

§  261.13(b)(2)  authorized  the  General 

Counsel  to  approve  requests  for 

disclosure  of  confidential  supervisory 

information  if  the  requester  made  a 

showing  of  "compelling  circumstances 

that  require  disclosine  *  *  *"  and  if  the 

General  Counsel  determines  that  such 

disclosure  is  consistent  with  the 

regulatory  responsibilities  and  the 

policies  of  the  Board.  The  term 

"compelling  circumstances"  is  a  term  of 

art  that  may  be  confusing  to  the  layman. 

Accordingly,  that  provision  was 

amended  to  read  "has  shown  a 

substantial  need  for  confidential 

supervisory  information  that  outweighs 

the  need  to  maintain  confidentiality 
*  *  *  „ 

A  new  S  261.13(d)  was  added.  Section 
261.13(b)(1)  was  originally  tided 
"Exhaustion  of  administrative 
remedies."  It  did  not  state  with 
sufficient  clarity  that  it  was  necessary  to 
file  a  request  under  §§  261.13(b)(1)  and 
261.13(c)  to  exhaust  administrative 
remedies  for  discovery  purpose  in  any 
litigation,  althou^  this  requirement  was 
intended.  Accordingly,  S  261.13(d) 
makes  clear  that  action  under  §  261.13(c) 
exhausts  administrative  remedies  for 
discovery  purposes  in  any  litigation. 
Section  281.13(d)  also  explains  that  a 
request  under  §  281.9  (which  implements 
FOIA)  does  not  exhaust  administrative 
remedies  for  discovery  purposes  in 
litigation  and  that  it  is  not  necessary  to 
file  a  request  under  {  261.9  for  that 
purpose.  This  provision  was  added 
because  the  standards  for  determining 
whether  to  release  confidential 
supervisory  information  differ  under 
FOIA  horn  the  factors  to  be  considered 
for  discovery  in  litigation. 

Original  S  261.13(c)  has  been 
incorporated  into  new  S  26l.l3(b)(l){ 
and  original  S  261.13(d)  has  been 
incorporated  into  new  S  261.11(b)  and 
S  261.13(b)(2).  These  amendmente  are 
described  above.  Section  S  261.13(e]  has 
been  amended  to  reflect  the  changes 
made  to  (  261.13. 

Minor  wording  changes  have  been 
made  to  |  261.14  for  the  sake  of  clarity. 


O.  Requests  for  Coafidentiai  Treatment 

After  the  proposed  regulation  was 
published  for  comment  the  President 
issued  Executive  Order  No.  12600  (June 
23, 1987),  which  requires  executive 
agencies  to  establish  procedures  to 
notify  submitters  of  confidential 
financial  and  conHnerdal  information  of 
any  requests  for  access  to  such 
information.  The  Executive  Order  is 
similar  in  substance  to  the  proposed 
§  261.17.  which  has  now  been  modified 
to  reflect  the  provisions  of  the  Executive 
Oder.  These  modificaticnis  will  ensure 
uniformity  in  treatment  of  submitters  of 
confidential  commercial  or  financial 
information. 

One  such  modification  provides  in 
§  281.17(a)(1)  that  a  designation  of 
confidentiality  by  a  submitter  will 
expire  after  ten  years.  Another 
modification,  in  {  261.17(a)(2).  gives  the 
Secretary  the  discretion  to  notify  a 
submitter  who  has  not  requested 
confidential  treatment  of  his  information 
of  a  request  for  access,  if  the  Secretary 
has  a  reasonable  expectation  of 
substantial  competitive  harm  upon 
disclosure.  This  standard  of  "reasonable 
expectation  of  competitive  harm" 
replaces  the  proposed  regulation's 
standard  of  "deemed  coididential  under 
5  U.S.C.  552(b)(4)."  A  further 
modification  provides,  in  {  261.17(d), 
that  when  the  Secretary  notifies  a 
submitter  of  a  determination  to  release 
the  information  despite  writien 
objections  by  the  submitter  to  such 
disclosure,  the  Secretary  will  provide  a 
written  explanation  of  why  the 
submitier's  objections  were  not 
sustained.  The  final  change  in 
S  281.17(e)  concerns  the  exceptions 
under  which  the  Secretary  need  not 
notify  the  submitter  of  a  request  for 
confidential  information.  This  change 
replaces  the  exception  for  a  claim  of 
confidentiality  that  "is  deemed  to  be 
insubstantial"  with  the  exception  used 
in  the  Executive  Order — that  the 
submitter's  designation  as  confidential 
is  "obviously  frivolous."  This  change 
will  not  adversely  affect  the  rights  of 
submitters  since,  to  the  extent  "deemed 
to  be  insubstantial"  differ  from 
"obviously  fiivolous."  the  latter 
'  formulation  is  seen  as  defining  the 
Secretary's  discretion  more  narrowly 
then  the  originally  proposed 
formulation. 

These  changes  will  ensure 
consistency  of  the  Board's  regulation 
with  those  used  by  other  agencies  and 
wrill  avoid  confusion  on  the  part  of 
requesters  and  submitters  of 
information. 


Regulatory  Flexibility  Act  Analysis 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  (Pub.L  No. 
96-354,  5  U.S.C.  601  et  seq.),  the  Board 
certifies  that  the  proposed  amendment 
wi}l  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  amendment  is  a  change  to 
agency  procedures  and  practice  and 
does  not  have  a  particular  effect  on 
small  entities. 

List  of  Subjects  in  12  CFR  Part  261 

Freedom  of  Information  Act  Federal 
Reserve  System. 

For  the  reasons  set  out  in  this  notice, 
and  pursuant  to  the  Freedom  of 
Information  Act  (5  U.S.C.  552),  and  the 
.Board's  authority  under  section  9  of  the 
Federal  Reserve  Act  (12  U.S.C.  321  et 
seq.)  and  under  section  5  of  the  Bank 
Holding  Company  (12  U.S.C.  1844)  to 
exercise  general  supervision  of  and  to 
examine  state  member  banks  and  bank 
holding  companies,  and  section  ll(k)  of 
die  Federal  Reserve  Act  (12  U.S.C. 
248(k))  to  delegate  functions  to  members 
and  employees  of  the  Board  and  to  the 
Reserve  Banks,  the  Board  revises  its 
Rules  Regarding  Availability  of 
Information,  12  CFR  Part  281  as  follows: 

PART  261— RULES  REGARDING 
AVAILABILITY  OF  INFORMATION 

Suiipart  A— General  Provisions 

261.1  Authority,  purpose,  and  scope. 

261.2  Definitions. 

261.3  Custodian  of  records:  certification: 
service;  alternative  authority. 

Sul>part  B— Put)Hsli«d  Information  and 
Records  Available  to  Public;  Procedures  for 
Requests 

261.5  Published  information. 

261.6  Records  available  to  public  upon 
request. 

261.7  Deferred  availability  of  certain 
information. 

261.8  Exemptions  from  disclosure. 

261.9  Procedures  for  making  requests  for 
indentifiable  records;  processing  of 
requests:  appellate  review  of  denial  of 
request;  time  extensions. 

261.10  Fee  schedules;  waiver  of  fees. 

Subpart  C— Confidential  Information  Made 
Available  to  Supervised  Institutions, 
Rnandal  Institutions  Supervisory  Agencies, 
Law  Enforcement  Agencies,  and  Others  In 
Certain  CIreumstances 

261.11  Confidential  supervisory  information 
made  available  to  supervised  flnancial 
institutions  and  flnancial  institution 
sbpervisory  agencies. 

261.12  Confidential  information  made 
available  to  law  enforcement  agencies 
and  other  nonflnancial  institution 
supervisory  agencies. 

261.13  Other  disclosure  of  confidential 
supervisory  information. 


261.14  Subpoenas,  orders  compelling 
production  and  other  process. 

Subpart  D— Requests  for  Confidential 
Treatment 

261.15  Scope  of  subpart. 

261.16  Submission  and  form  of  request  for 
confidential  treatment;  action  on  request. 

261.17  ConfldenUal  commercial  or  flnancial 
information. 

Authority:  5  U.S.C.  552, 12  U;S.C.  248()(), 
321.  and  1844. 

Subpart  A— General  Provisions 

§  261.1    Authority,  purpose,  and  scope. 

(a)  Authority.  This  regulation  is  issued 
by  the  Board  of  Governors  of  the 
Federal  Reserve  System  (the  "Board") 
pursuant  to  12  U.S.C.  248(i)  and  (k)  and  5 
U.S.C.  552. 

[h)'Purpo8e.  This  regulation  sets  forth 
the  kinds  of  information  made  available 
to  the  public,  the  rules  of  procedure  for 
obtaining  documents  and  records,  and 
the  rules  of  procedure  with  respect  to 
confidential  information. 

(c)  Scope.  (1)  Subpart  A  contains 
general  provisions  and  definitions  of 
terms  used  in  this  regulation. 

(2)  Subpart  B  implements  the  Freedom 
of  Information  Act  (5  U.S.C.  552)  and 
explains: 

(i)  The  kinds  of  information  the  Board 
regularly  publishes; 

(ii)  The  types  of  records  made 
available  to  the  public  upon  request 

(iu)  The  kinds  ofinformation  exempt 
fivm  disclosure  or  subject  to  deferred 
availability;  and 

(iv)  The  procedures  for  obtaining 
information  and  for  processing 
information  requests. 

(3)  Subpart  C  sets  forth: 

(i)  The  kinds  of  confidential 
information  made  available  to 
supervised  institutions,  supervisory 
agencies,  law  enforcement  agencies,  and 
others  in  certain  circumstances; 

(ii)  The  procedures  for  disclosure; 

(ui)  The  procedures  for  processing  law 
enforcement  requests;  and 

(iv)  The  procedures  with  respect  to 
subpoenas,  orders  compelling 
production,  and  other  process. 

(4)  Subpart  D  contains  the  procedures 
relating  to  requests  for  confidential 
treatment  of  documents  and 
information. 

§261.2   Definitions. 

For  purposes  of  this  regulation: 

(a)  "Board's  official  files"  means  the 
Board's  central  records. 

(b)  "Confidential  supervisory 
information"  means  cease  and  desist 
orders,  suspension  or  removal  orders,  or 
other  orders  or  actions  imder  the 
Financial  Institutions  Supervisory  Act  of 
1966,  as  amended,  the  Bank  Holding 


Company  Act  of  1956.  as  amended,  or 
the  Federal  Reserve  Act  of  1913,  as 
amended;  reports  of  examination  and 
inspection,  confidential  operating  and 
condition  reports,  and  any  information 
derived  from,  related  to.  or  contained  in 
them.  "Confidential  supervisory 
information"  may  consist  of  documents 
prepared  by,  on  behalf  of,  or  for  the  use 
of  the  Board,  a  Reserve  Bank,  a  Federal 
or  state  financial  institutions 
supervisory  agency,  or  a  bank  or  bank 
holding  company. 

(c)  "Infonnation  of  the  Board"  means 
all  information  coming  into  the  . 
possession  of  the  Board,  any  Board 
member,  any  Federal  Reserve  Bank,  or 
any  officer,  employee,  or  agent  of  the 
Board  or  of  any  Federal  Reserve  Bank, 
in  the  performance  of  functions  for  or  on 
behalf  of  the  Board,  including  functions 
delegated  by  the  Board  pursuant  to  Part 
265  of  this  chapter. 

(d)  (1)  "Records  of  die  Board" 
includes  applications,  rules,  statements, 
opinions,  orders,  memoranda,  letters, 
reports,  accoimts,  and  other  written 
material,  as  well  as  magnetic  tapes, 
computer  printouts  of  information 
obtained  through  use  of  existing 
computer  programs,  maps,  photographs, 
and  other  materials  in  nonwritten  or 
machine  readable  form  that  are  imder 
die  control  of  the  Board,  that  contain 
information  of  the  Board,  and  that: 

(i)  Constitute  part  of  the  Board's 
official  files;  or 

(ii)  Are  maintained  for  administrative 
reasons  in  the  regular  course  of  business 
in  official  files  in  any  division  or  office 
of  the  Board  or  any  Federal  Reserve 
Bank  in  connection  with  the  transaction 
of  any  official  business. 

(2)  "Records  of  the  Board"  does  not 
include: 

(i)  Handwritien  notes;  personal  files 
of  Board  members  and  employees; 
tangible  exhibits,  formulas,  designs,  or 
other  items  of  valuable  intellectual 
property;  extra  copies  of  doctunents  and 
library  and  museiun  materials  kept 
solely  for  reference  or  exhibition 
purposes;  unaltered  publications 
otherwise  available  to  the  public  in 
Board  publications,  libraries,  or 
established  distribution  systems; 

(ii)  Documents,  including  lists,  and 
other  material  not  in  existence  or  not  in 
the  Board's  possession  or  control  on  the 
date  a  request  for  records  is  received: 

(iii)  Docimients  no  longer  in  the 
possession  of  the  Board  which  have 
been  disposed  of  in  accordance  with 
law; 

(iv)  Copies  of  transcripts  provided  to 
the  Board  under  any  reporting  service 
contract  and  that  may  be  obtained 
directly  from  the  contractor. 
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(v)  Dociunents  of  other  agencies  made 
available  to  the  Board  on  a  confidential 
basis  by  such  agencies; 

(vi)  Oocmnents  that  are  not  the 
property  of  the  Board  and  which  have 
been  made  available  to  the  Board  on  a 
temporary  or  otherwise  hmited  basis 
with  its  consent. 

(e)  (1)  "Report  of  examination"  means 
the  report  prepared  by  the  Board 
concerning  its  examination  of  a  state 
member  bank  of  the  Federal  Reserve 
System,  and  includes  reports  of 
inspection  of  bank  holding  companies, 
U.S.  branches  or  agencies  of  foreign 
banks,  and  other  institutions  examined 
by  the  Federal  Reserve  System.  Such 
reports  may  be  prepared  either  solely  by 
the  Board  or  jointly  by  the  Board  and  an 
appropriate  state  bank  supervisory 
agency. 

(2)  "R^M»ts  of  examinatioa"  may 
include  reports  of  examination  of  other 
financial  institutions  prepared  and 
provided  to  the  Federal  Reserve  System 
by  other  Federal  and  state  fiaancial 
institution  supervisory  agencies. 

(f)  "Report  of  inspection"  means  the 
report  prepared  by  the  Board  concerning 
its  inspection  of  a  bank  holding 
company  and  its  bank  and  nonbank 
subsidiaries. 

(g)  (1)  "Search"  means  a  reasonable 
search  of  the  Board's  official  files  and 
any  other  files  containing  Board  records 
as  seem  reasonably  likely  in  the 
particular  circumstances  to  contain 
documents  of  the  kind  requested. 
Searches  may  be  done  manually  or  by 
computer  using  existing  programming. 
For  purposes  of  computing  fees  under 

§  261.10  of  this  regulation,  search  time 
includes  all  time  spent  looking  for 
material  that  is  responsive  to  a  request, 
including  line-by-line  identification  of 
material  within  documents.  Such 
activity  is  distinct  from  "review"  of 
material  to  determine  whether  the 
material  is  exempt  from  disclosure. 

(2)  "Search"  does  not  mean  or  include: 

(i)  Research; 

(ii)  Creation  of  any  information  or 
data  retrieval  program  or  system; 

(iii)  Extensive  modification  of  an 
existing  program  or  system; 

(iv)  Creation  of  any  document,  or  any 
other  activity  that  involves  creative 
processes  rather  than  simply  retrieval  of 
existing  documents. 

S2CU   Cwtodtanofi«eorils;Mnifica«on; 
mnieui  iHsnwUw  authortty. 

(a)  Custodian  of  records.  The 
Secretary  of  the  Board  is  the  official 
custodian  of  all  records  of  the  Board. 
.  including  all  records  that  are  in  the 
possession  or  control  of  the  Board,  any 
Federal  Reserve  Bank,  or  arty  Board  or 
Reserve  Bank  employee. 


(b)  Certification  of  record.  The 
Secretary  may  certify  the  authenticity  of 
any  record  of  the  Board,  or  of  any  copy 
of  such  record,  for  any  purpose,  and  for 
or  before  any  duly  constituted  Federal 
or  state  court,  tribunal,  or  agency. 

(c)  Service  of  subpoenas  or  other 
process.  Subpoenas  or  other  judicial  or 
administrative  process  demanding 
access  to  records  of  the  Board  shall  be 
addressed  to  and  served  upon  the 
Secretary  of  the  Board  at  the  Board's 
offices  in  Washington,  DC  20551. 

(d)  Alternative  authority— {\) 
Secretary  6f  the  Board.  Any  action  or 
determination  required  or  pennitted  by 
this  regulation  to  be  done  by  the 
Secretary  of  the  Board  may  be  done  by 
an  Associate  Secretary  or  other 
responsible  employee  of  the  Board  who 
has  been  duly  designated  for  this 
purpose  by  the  Secretary. 

(2)  General  Counsel  Any  action  or 
determination  required  or  permitted  by 
this  regulation  to  be  done  by  the 
General  Counsel  may,  in  the  General 
Counsel's  absence,  be  done  by  a  deputy 
or  associate  general  counsel  or  other 
attorney  of  the  Board's  Legal  Division 
who  has  been  duly  designated  for  this 
purpose  by  the  General  Counsel. 

(3)  Director  of  Bankii^  Supervision 
and  Regulation.  Any  action  or 
determination  required  or  permitted  by 
this  regulation  to  be  done  by  the 
Director  of  the  Division  of  Banking 
Supervision  and  Regulation  may,  in  the 
Director's  absence,  be  done  by  the 
Deputy  Director  or  other  official  of  the 
Division  who  has  been  duly  designated 
for  this  purpose  by  the  Director. 

Subpart  B— PubNahad  Information  and 
Racorda  AvattaMa  to  Public: 
Procaduraa  for  Raquasta 

9261.5    PuMahad  intomwtion. 

(a)  Federal  Register.  The  Board 
publishes  in  the  Federal  Register  for  the 

guidance  of  the  public: 

(1)  Descriptions  of  the  Board's  central 
and  field  organization; 

(2)  Statements  of  the  general  course 
and  method  by  which  the  Board's 
functions  are  channeled  and 
determined,  including  the  nature  and 
requirements  of  procedures;' 

(3)  Rules  of  procedure,  descriptions  of 
forms  available  and  the  place  where 
they  may  be  obtained,  and  instructions 
on  the  scope  and  contents  of  all  papers, 
reports,  and  examinations; 

[4]  Substantive  rules  and 
interpretations  of  general  applicability, 
and  statements  of  general  policy: 

(5]  Every  amendment,  revision,  or 
repeal  of  the  foregoing; 


(6]  Genera)  notices  oi  proposed 
rulemaking; 

(7)  Notices  of  applications  received 
under  the  Bank  Holding  Company  Act  of 
1956  (12  U.S.C.  1841  et  seq.)  and  the 
Change  in  Bank  Control  Act  (12  U.S.C. 
1817); 

(8)  Notices  of  formal  public  hearings 
ordered  by  the  Board; 

(9)  Notices  of  all  Board  meetings, 
pursuant  to  5  U.S.C.  552b; 

(10)  Notices  identifying  the  Board's 
systems  of  records,  pursuant  to  5  U.S.C. 
552a;  and 

(11)  Notices  of  agency  data  collection 
forms  being  reviewed  under  the 
Paperwork  Reduction  Act  (  5  U.S.C.  3501 
et  seq.). 

(b)  Board's  reports  to  Congress — (1) 
Annual  report  under  Federal  Reserve 
Act.  The  Board's  annual  report  to 
Con^'ess  pursuant  to  the  Federal 
Reserve  Act  (12  U.&C.  247),  which  is 
made  pubhc  upon  its  submission  to 
Congress,  contains  a  full  account  of  the 
Board's  operations  during  the  year,  an 
economic  review  of  the  year,  and 
legidative  recommendations  to 
Congress.  The  report  includes: 

(i)  A  full  account  of  the  policy  actions 
taken  by  the  ^oard  and  the  Federal 
Open  Market  Committee,  showing  the 
votes  taken  and  the  underlying  reasons 
(12  U.S.C.  247a); 

(ii)  Material  pertaining  to 
administering  Board  functions  under  the 
Bank  Holding  Company  Act  of  1956  (12 
U.S.C.  1843(c)  and  1844(d)); 

(iii)  Material  pertaining  to  bank 
mergers  apjH'oved  by  the  Board  under 
section  18(c)  of  the  Federal  Deposit 
Insurance  Act  (12  U.S.C.  1828(c)(9));  and 

(iv)  Reports  required  by  section  114  of 
the  Truth  in  Lending  Act  (15  U.S.C. 
1613);  section  602  of  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j)(14)); 
section  121  of  the  Securities  and 
Exchange  Act  (15  U.S.C.  78w(b));  the 
Securities  Act  Amendments  of  1975  (15 
U.SXL  78w);  section  707  of  the  Equal 
Credit  Opportunity  Act  (15  U.S.C.  1691f); 
section  18  of  the  Federal  Trade 
Commission  Improvement  Act  (12  U.S.C. 
57a(f)(5));  section  918  of  the  Electronic 
Funds  Transfer  Act  (15  U.S.C.  1693p); 
section  805  of  the  Community 
Reinvestment  Act  (12  U.S.C  2904);  and 
section  3(b)  of  the  International  Banking 
Act  of  1978,  Pub.  L.  95-369. 

(2)  Reports  under  other  Acts.  The 
Board  also  reports  to  Congress  annually, 
or  at  more  frequent  intervals,  undet 
certain  Acts  of  Congress,  includin^ut 
not  limited  to  the  Freedom  of 
Information  Act  (5  U.S.C.  552(e));  the 
Government  in  the  Sunshine  Act  (5 
U.S.C.  552b(i));  and  the  Full  Employment 
and  Balanced  Growth  Act  of  1978  (12 
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U.S.C.  225a),  concerning  the 
administration  of  its  functions  under 
each  of  these  acts. 

(c)  Federal  Reserve  Bulletin— {\) 
Contents.  In  the  Federal  Reserve 
Bulletin,  which  is  issued  monthly,  the     " 
Board  publishes: 

(i)  Economic  and  statistical 
information; 

(ii)  Articles  on  subjects  of  economic 
interest  or  relating  to  Board  activities; 

(iii)  Regulations; 

(iv)  Statements  of  general  policy; 

(v)  Interpretations  of  laws  and 
regulations  of  general  interest  to  the 
public; 

(vi)  Notices  of  Board  action  on  certain 
types  of  applications;  and 

(vii)  Board  orders  and  accompanying 
statements  on  certain  types  of 
adjudications. 

(2)  Advanced  release  of  information. 
Some  material  published  in  the  Bulletin 
is  released  in  advance  of  publicatioa 
including  certain  regulations, 
interpretations,  orders  and  opinions,  and 
the  Board's  index  of  industrial 
production  and  other  statistical  series. 

(d)  Other  published  information — (1) 
Statements  of  financial  condition.  As 
required  by  section  11(a)  of  the  Federal 
Reserve  Act  (12  U.S.C.  248(a)),  the  Board 
issues  weekly  a  statement  showing  the 
condition  of  each  Federal  Reserve  Bank 
and  a  consolidated  statement  of  the 
condition  of  all  Federal  Reserve  Banks. 

(2)  Index  of  applications.  The  Board 
also  issues  weekly  an  index  of  the 
applications  received  and  the  actions 
taken  on  such  applications,  as  well  as 
other  matters  issued,  adopted,  or 
promulgated  by  the  Board. 

(3)  Statement  of  changes  in  bank 
structure.  In  addition,  the  Board  issues 
weekly  a  statement  showing  changes  in 
the  structure  of  the  banking  industry 
resulting  from  mergers  and  the 
establishment  of  branches. 

(4)  Press  releases.  The  Board 
frequently  issues  statements  to  the  press 
and  public  regarding  monetary  and 
credit  actions,  regulatory  actions, 
actions  taken  on  certain  types  of 
applications,  and  other  matters.  Current 
press  releases  may  be  obtained  from  the 
Board's  Publications  Services  Section. 

(5)  Computer  tapes.  The  Board 
periodically  prepares  data  of  various 
kinds  on  computer  tapes,  which  are 
available  to  the  public  upon  request 
pursuant  to  a  ciurent  schedule  of 
charges.     . 

(6)  Regulatory  Service.  The  Board 
publishes  The  Federal  Reserve 
Regulatory  Service,  which  is  a 
multivolume  looseleaf  service 
containing  statutes,  regulations, 
interpretations,  rulings,  staff  opinions, 
and  procedural  rules  under  which  the 


Board  operates.  Parts  of  the  Service  are 
also  published  as  separate  looseleaf 
handbooks  relating  to  Consumer  and 
Conununity  Affairs,  Monetary  Policy 
and  Reserve  Requirements,  and 
Securities  Credit  Transactions.  The 
Service  and  each  handbook  contain 
subject  and  citation  indexes,  are 
updated  monthly,  and  may  be 
subscribed  to  on  a  yearly  basis. 

(7)  Lists  of  Board  publications.  The 
Board's  Publications  Services  Section 
maintains  a  list  of  Board  publications 
that  are  available  to  the  public.  In 
addition,  a  partial  list  of  important 
publications  is  published  in  the  Federal 
Reserve  Bulletin. 

(e)  Indexes  to  Board  actions.  (1)  The 
Board's  Freedom  of  Information  Office 
maintains  an  index  to  Board  actions 
which  provides  identifying  information 
about  any  matters  issued,  adopted,  and 
promulgated  by  the  Board  since  Jidy  4, 
1967.  The  index  is  updated  weekly  and 
is  available  to  the  public  on  microform. 
Copies  of  the  index  may  be  obtained 
upon  request  to  the  Secretary  of  the 
Board  subject  to  the  current  schedule  of 
charges,  as  described  in  §  261.10  of  this 
regulation. 

(2)  In  addition,  the  Board  pubhshes  a 
weekly  index,  as  described  in  paragraph 
(d)(2)  of  this  isection.  which  provides 
identifying  information  on  a  current 
basis  about  matters  issued,  adopted, 
and  promulgated  by  the  Board.  The 
weekly  index  is  available  fi-om  the 
Publications  Services  Section  on  a 
subscription  or  a  single  issue  basis 
pursuant  to  a  current  schedule  of 
charges.  Back  issues  of  this  index  are 
available  fi'om  the  Secretary  of  the 
Board  subject  to  the  schedule  of 
charges,  described  in  S  261.10  of  this 
regulatioiL 

(f)  Obtaining  Board  publications.  All 
publications  issued  by  the  Board  may  be 
obtained  from  the  Publications  Services 
Section  of  the  Federal  Reserve  Board. 
20th  Street  and  Constitution  Ave.,  NW, 
Washington.  DC  20551  (pedestrian 
entrance  is  on  C  Street,  NW.).  including: 
(1)  Current  and  available  back  issues  of 
the  Board's  Annual  Report  to  Congress 
(copies  of  the  board's  Annual  Report  to 
Congress  are  also  normally  available  for 
examination  at  each  Federal  Reserve 
Bank):  and  (2)  single  current  and 
available  back  issues  of  the  Federal 
Reserve  Bulletin,  which  may  be 
obtained  at  the  prescribed  rates  (any 
individual  or  group  may  subscribe 
aimually  to  the  Bulletin,  at  the 
prescribed  rate). 

S  261.6    Racorda  avaUaMa  to  pulille  upon 
raQuaat. 

(a)  Types  of  records  made  available. 
Subject  to  the  provisions  of  this 


regulation,  the  following  records  shall  be 
made  available  for  inspection  and 
copying  upon  request  unless  they  were 
published  promptly  and  made  available 
for  sale  or  without  charge: 

(1)  Orders  made  in  the  adjudication  of 
cases,  and  final  opinions,  including 
concurring  and  dissenting  opinions,  end 
orders  and  opinions  issued  pursuant  to 
autborify  delegated  by  the  Board;    . 

(2)  Interpretations  and  statements  of 
policy  adopted  by  the  Board  that  are  not 
published  in  the  Federal  Register; 

(3)  Records  of  the  final  votes  cA  Board 
members; 

(4)  Administrative  staff  manuals  and 
instructions  to  staff  that  affect  the 
public;  and 

(5)  Other  records  subject  to  disclosure 
pursuant  to  5  U.S.C  552. 

(b)  Exceptions  and  limitations — (1) 
Confidentiality.  The  Board  may  delete 
identifying  details  from  any  record  to 
prevent  a  clearly  unwarranted  invasion 
of  personal  privacy.  The  Board  shall 
state  in  writing  the  reason  for  the 
deletion. 

(2)  Deferred  availability.  Availability 
of  information  in  any  record  may  be 
postponed  as  provided  in  S  261.7  of  this 
regulation. 

(3)  Exempt  records;  discretionary 
release.  Some  records  are  exempt  from 
disclosure  under  5  U.S.C.  552(b),  as 
described  in  §  261.8  of  this  regulation. 
However,  except  where  disclosure  is 
expressly  prohibited  by  statute, 
regulation,  or  order,  the  Board  may 
release  records  that  are  exempt  fr^m 
mandatory  disclosure  whenever  the 
Board  or  designated  Board  members,  the 
Secretary  of  the  Board,  the  General 
Counsel  of  the  Board,  the  Director  of  the 
Division  of  Banking  Supervision  and 
Regidation,  or  the  appropriate  Federal 
Reserve  Bank,  acting  pursuant  to  this 
regulation  or  Part  265  of  this  title, 
determines  that  such  disclosure  would 
be  in  the  public  interest  In  no  event 
shall  the  release  of  information  that  has 
been  requested  for  commercial 
solicitation  purposes  be  considered  to 
be  in  the  public  interest  unless  such 
release  is  specifically  authorized  by  the 
persons  named  in  the  records  to  be 
released. 

(4)  Nonexempt  information.  Although 
the  Board  may  deny  access  to  portions 
of  a  record,  it  shall  release  reasonably 
segregable  nonexempt  portions. 

(5)  Requests  for  applications,  notices, 
and  reports.  The  Board  preliminarily 
identifies  public  portions' of  most 
applications  filed  under  the  Bank 
Holding  Company  Act.  notices  filed 
imder  the  Change  in  Bank  Control  Act, 
and  other  reports  filed  in  connection 
with  its  supervision  of  financial 
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institutions.  The  public  portions  contain 
information  that  may  be  released  by  the 
Board  or  appropriate  Federal  Reserve 
Bank  without  further  review.  Each 
request  for  these  applications,  notices, 
and  reports  shall  be  considered  to  be  a 
request  for  the  public  portions  only, 
unless  the  requester  specifically  seeks 
access  to  the  entire  document. 

(6)  Disposal  of  records.  Nothing  in  this 
regulation  precludes  the  Board  from 
disposing  of  records  eligible  for  disposal 
in  the  normal  course  of  business  and  in 
accordance  with  applicable  law. 

(c)  How  to  obtain  access  to  records. 
(1)  Records  of  the  Board  subject  to  this 
section  are  available  for  inspection  and 
copying,  in  response  to  requests  for 
identiRable  records  pursuant  to  S  261.9 
of  this  regulation,  from  9:00  a.m.  to  5:00 
p.m.  weekdays,  at  the  Office  of  the 
Board  of  Governors  of  the  Federal 
Reserve  System,  20th  Street  and 
Constitution  Avenue  NW.,  Washington. 
DC  20551  (the  pedestrian  entrance  is  on 
C  Street,  KfW.).  Indexes  of  Board  actions 
and  copies  of  selected  Board  records  are 
available  in  the  Freedom  of  Information 
Office  for  immediate  inspection  without 
a  request  or  other  prior  arrangements. 

(2)  The  Board  may  determine  that  . 
certain  classes  of  publicly  available 
filings  shall  be  made  available  for 
inspection  and  copying  only  at  the 
Federal  Reserve  Bank  where  those 
records  are  filed. 

(3)  The  publicly  available  portions  of 
Reports  of  Condition  and  Income  of 
individual  banks,  as  well  as  certain 
other  data  files  produced  by  the  Board, 
are  distributed  by  the  National 
Technical  Information  Service.  Requests 
for  these  public  reports  should  be 
addressed  to:  , 

Sales  Office,  \ 

National  Technical  Information  Service, 
U.S.  Department  of  Commerce, 
285  Port  Royal  Road, 
Springfield,  Virginia  22101, 
(703)  487-4660. 

9261.7    OeferiMl  availabitny  Of  certain 
Inf 


(a)  Information  subject  to  deferred 
availability.  Certain  types  of 
information  may  not  be  published  in  the 
Federal  Register  or  made  available  for 
inspection  and  copying  until  after  a 
period  of  time  the  Board  determines  to 
be  reasonably  necessary  to  avoid  the 
effects  described  in  paragraph  (b)  of  this 
section. 

(b)  Reasonsjor  deferred  availability. 
Information  may  be  subject  to  deferred 
availability  or  deferred  publication 
because  earlier  disclosure  would  likely: 

(1)  Interfere  with  accomplishing  the 
objectives  of  the  Board  in  the  discharge 
of  its  statutory  functions:     . 


(2)  Interfere  with  the  orderly  conduct 
of  the  foreign  affairs  of  the  United 
States; 

(3)  Permit  speculators  or  others  to 
gain  unfair  profits  or  other  unfair 
advantages  by  speculative  trading  in 
securities  or  otherwise; 

(4)  Result  in  uimecessary  or 
unwarranted  disturbances  in  the   . 
securities  markets; 

(5)  Interfere  with  the  orderly 
execuction  of  the  objectives  or  policies 
of  other  government  agencies;  or 

(6]  Impair  the  ability  to  negotiate  any 
contract  or  otherwise  harm  the 
commercial  or  financial  interests  of  the 
United  States,  the  Board,  any  Federal 
Reserve  Bank,  or  any  department  or 
agency  of  the  United  States. 

§  261J   Examptions  from  dlsckMure. 

(a)  Types  of  information  or  records 
that  are  exempt  from  disclosure.  The 
following  records  and  information  of  the 
Board  are  exempt  from  disclosure  under 
this  regulation: 

(1)  National  defense.  Any  information 
or  record  that  is  specifically  authorized 
under  criteria  established  by  an 
Executive  order  to  be  kept  secret  in  the 
interest  of  national  defense  or  foreign 
policy  and  is  in  fact  properly  classified 
pursuant  to  such  Executive  order. 

(2)  Examination,  inspection, 
operating,  or  condition  reports,  and 
confidential  supervisory  information. 

(i)  Any  matter  that  is  contained  in  or 
related  to  confidential  supervisory 
information  prepared  by,  on  behalf  of,  or 
for  the  use  of  the  Board,  any  Federal 
Reserve  Bank,  or  any  Federal  or  state 
financial  institution  supervisory  agency 
that  deems  such  documents  or 
information  confidential. 

(ii)  The  Board  may,  however, 
determine  that  certain  kinds  of 
operating  or  condition  reports  may,  for 
reasons  of  policy,  be  routinely  disclosed 
to  the  public  upon  request.  In  such  case, 
no  special  authorization  shall  be 
required  for  disclosure  of  the  reports  by 
members  of  the  Board's  staff  or  by  staff 
of  the  Reserve  Banks;  and  there  shall  be 
no  limitation  on  the  use  of  the  reports  by 
members  of  the  public  receiving  them. 

(3)  Trade  secrets;  commercial  or 
financial  information. 

(i)  Any  matter  that  is  a  trade  secret  or 
that  constitutes  commercial  or  financial 
information  obtained  from  a  person  and 
that  isjprivileged  or  confidential. 

(ii)  llie  Board  may,  however,  make 
any  information  fiHuished  in  confidence 
in  connection  with  an  apphcation  for 
Board  approval  of  a  transaction 
available  to  the  public  in  accordance 
with  9  261.6  of  this  regulation,  and 
without  pnor  nolice  and  to  the  extent  it 
deems  necessary,  may  comment  on  such 


information  in  any  opinion  or  statement 
issued  to  the  public  in  connection  with  a 
Board  action  to  which  such  information 
pertains. 

(4)  Records  or  information  compiled 
for  law  enforcement  purposes.  Any 
records  or  information  compiled  for  law 
enforcement  purposes,  to  the  extent 
permitted  under  5  U.S.C.  552tb)(7). 
including  information  relating  to 
proceedings  for 

(i)  Issuing  cease-and-desist  orders, 
suspension  or  removal  orders,  or  other 
orders  or  actions  under  the  Financial 
Institutions  Supervisory  Act  of  1966,  as 
amended,  the  Bank  Holding  Company 
Act  of  1956,  as  amended,  or  the  Federal 
Reserve  Act  of  1913,  as  amended; 

(ii)  Terminating  membership  of  an 
institution  in  the  Federal  Reserve 
System  under  section  9  of  the  Federal 
Reserve  Act  (12  U.S.C.  327); 

(iii)  Suspending  a  depository 
institution  from  use  of  the  credit 
facilities  of  the  Federal  Reserve  System 
under  section  4  of  the  Federal  Reserve 
Act  (12  U.S.C.  301);  or 

(iv)  Granting  or  revoking  any 
approval,  permission,  or  authority, 
except  to  the  extent  provided  in  this 
regulation  and  Part  262  of  this  chapter 
concerning  bank  holding  company  and 
bank  merger  applications. 

(S\  Internal  personnel  rules  and 
practices.  Any  information  related 
solely  to  the  internal  personnel  rules 
and  practices  of  the  Board,  within  the 
meaning  of  5  U.S.C.  552(b)(2). 

(Q)  Personnel  and  medical  files.  Any 
information  contained  in  personnel  and 
medical  files  and  similar  files  the 
disclosure  of  which  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

(7)  Inter-  or  intra-agency  ' 
memorandums  or  letters.  Any  matter 
contained  in  inter-  or  intra-agency 
memorandums  or  letters  that  would  not 
be  routinely  available  by  law  to  a  party 
(other  than  an  agency)  in  litigation  with 
an  agency,  including  but  not  limited  to: 

(i)  Memorandums; 

(ii)  Reports; 

(iii)  Other  documents  prepared  by  the 
staffs  of  the  Board  or  Federal  Reserve 
Banks;  and 

(iv)  Records  of  deliberations  of  the 
Board  and  of  discussions  at  meetings  of 
the  Board,  any  Board  committee,  or 
Board  staff,  that  are  not  subject  to  5 
U.S.C.  552b. 

(8)  Court  order  prohibitions.  Any 
document  or  information  that  is  covered 
by  an  order  of  a  court  of  competent 
jurisdiction  that  prohibits  its  disclosure. 

(9)  Statutory  exemption.  Any 
information  specifically  exempted  from 


disclosure  by  statute  (other  than  5 
U.S.C  552b).  if  the  statute: 

(i)  Requires  that  the  matters  be 
withheld  from  the  public  in  such  a 
maimer  as  to  leave  no  discretion  on  the 
issue;  or 

(ii)  Establishes  particular  criteria  for 
withholding  or  refers  to  particular  types 
of  matters  to  be  withheld. 

(b)  Segregation  of  nonexempt 
information — (1)  Partial  release.  The 
Board  shall  provide  any  reasonably 
segregable  portion  of  a  record  that  is 
requested  after  deleting  those  portions 
that  are  exempt  under  this  section.  In 
'determining  whether  exempt 
information  is  reasonably  segregable. 
the  Board  shall  consider  all  relevant 
factors,  including  but  not  limited  to: 

(i)  The  amount  and  placement  of 
nonexempt  information  in  relation  to  the 
structure  and  size  of  the  document:  and 

(ii)  The  intelligibility  and  usefulness  of 
the  nonexempt  information  that  is 
segregated  balanced  against  the 
administrative  burden  and  cost  of 
segregation. 

(2)  Reasonably  segregable  portions. 
Subject  to  these  considerations, 
reasonably  segregable  nonexempt 
portions  of  a  document  are  those    - 
nonexempt  portions: 

(i)  Whose  meaning  is  not  distorted  by 
deletion; 

(ii)  That  are  sufficiently  detailed  to  be 
intelligible  and  useful  to  the  requester, 
and 

(iii)  From  which  a  skillful  and 
knowledgeable  person  could  not 
reconstruct  any  exempt  information. 

(3)  Computer  tapes.  Information 
stored  on  computer  tape  that  can  be 
segregated  only  by  creating  a  new 
retrieval  program  is  not  considered 
reasonably  segregable. 

(c)  Prohibition  against  disclosure. 
Except  as  provided  in  this  regulation,  no 
officer,  employee,  or  agent  of  the  Board 
or  any  Federal  Reserve  Bank  shall 
disclose  or  permit  the  disclosure  of  any 
unpublished  information  of  the  Board  to 
any  person  (other  than  Board  or  Reserve 
Bank  officers,  employees,  or  agents 
properly  entitied  to  such  information  for 
the  performance  of  official  duties), 
whether  by  giving  out  or  furnishing  the 
information  or  a  copy  of  it  or  by 
allowing  any  person  to  inspect  or  copy 
it,  or  otherwise. 

9  261.9    ProcwlurM  for  iiwliiii)j  reqiMsia 
for  idawMflaMo  racorda;  processing  of 
requests;  review  of  denial  of  request;  time 
extensions. 

(a)  Procedures  for  making  request  for 
records — (1)  Contents  of  request.  A 
request  for  identifiable  records  shall 
reasonably  describe  the  records  to 
which  access  is  sought  in  a  way  that 


enables  the  Board's  staff  to  identify  and 
produce  the  records  with  reasonable 
effort  and  without  unduly  burdening  or 
disrupting  any  of  the  Bond's  operations. 
The  request  shall  be  submitted  in 
writing  to  the  Secretary  of  the  Board, 
and  the  envelope  clearly  marked 
"Freedom  of  Information  Act  Request," 
The  request  shall  contain  the  following 
information: 

(i)  The  name  and  address  of  the 
person  filing  the  request,  and  the 
telephone  number  at  which  the 
requester  can  be  reached  during  normal 
business  hours; 

(ii)  The  name  of  any  pending  litigation 
to  which  the  request  relates,  the  court, 
and  its  location: 

(iii)  Whether  the  requested 
information  is  intended  for  commercial 
use.  and  whether  the  requester  is  an 
educational  or  noncommercial  scientific 
institution,  or  news  media 
representative;  and 

(iv)  A  statement  agreeing  to  pay  the 
applicable  fees;  or  a  statement 
identifying  any  fee  limitation  desired;  or 
a  request  for  a' waiver  or  reduction  of 
fees  that  satisfies  9261.10(h)  of  tiiis 
regulation. 

(2)  Defective  requests,  (i)  The  Board 
need  not  accept  or  process  a  request 
that  is  not  a  request  for  identifiable 
records  or  that: 

(A)  Can  be  complied  with  only  by 
designing  an  information  retrieval 
system;  or 

(B)  Does  not  otherwise  comply  with 
the  requirements  of  paragraph  (a)(1)  of 
this  section. 

(ii)  The  Board  may  return  a  defective 
request,  specifying  the  deficiency.  The 
requester  may  submit  a  corrected 
request  which  shall  be  treated  as  a  new 
request. 

(3)  Oral  requests.  The  Board  may 
honor  an  oral  request  for  records,  but  if 
the  requester  is  dissatisfied  with  the 
Board's  response  and  wishes  to  seek 
review,  the  requester  must  submit  a 
written  request,  which  shall  be  treated 
as  an  initial  request. 

(4)  Advance  payment  of  fees. 
Whenever  the  Board  requires  advance 
payment  of  any  fee  pursuant  to 

9  261.10(g)  of  this  regulation,  the 
requester  shall  promptiy  remit  the 
required  advance  payment  to  the  Board 
as  a  condition  to  further  processing  of 
the  request 

(b)  Procedures  for  responding  to 
requests — (1)  Time  limits.  In  response  to 
any  request  that  satisfies  paragraph  (a) 
of  this  section,  the  Board  shall,  if 
necessary,  cause  an  appropriate  search 
to  be  conducted  of  records  of  the  Board 
in  existence  on  the  date  of  receipt  of  the 
request,  and  shall  determine  within  ten 
working  days  of  receipt  of  the  request 


whether  to  comply  with  the  request 
unless  the  running  of  such  time  is 
suspended  for  payment  of  fees  pursuant 
to  9  261.10(g)(3]  of  this  regulation,  or 
such  period  is  extended,  pursuant  to 
paragraph  (e)  of  this  section  or  9  261.7  of 
this  regulation.  The  date  of  receipt  for 
any  request  including  one  that  is 
addressed  incorrecUy  or  that  is  referred 
to  the  Board  by  another  agency  or  by  a 
Federal  Reserve  Bank,  isihe  date  the 
Office  of  the  Secretary  actually  receives 
it. 

(2)  Response  to  request.  The  Board 
shall,  within  the  time  period  specified  in 
paragraph  (b)(1)  of  this  section,  notify 
the  requester  of: 

(i)  The  Board's  determination  of  the 
request; 

(ii)  The  reasons  for  the  determination; 

(iii)  The  right  of  the  requester  to 
appeal  to  ^e  Board  any  denial  or.partial 
denial,  as  specified  in  paragraph  (d)  of 
this  section;  and 

(iv)  In  the  case  of  a  denial  of  a 
request  the  name  and  title  or  position  of 
the  person  responsible  for  the  denial. 

(3)  Refusal  to  acknowledge  records.  If 
a  request  covers  records  or  types  of 
records  whose  existence  is  confidential, 
such  as  records  of  reforcement  actions 
against  identifiable  financial 
institutions,  the  Board  may  advise  the 
requester  that  it  can  neither  confirm  nor 
deny  the  existence  of  the  requested 
records  and  notify  the  requester  of  the 
legal  basis  for  that  determination. 

(4)  Priority  of  responses.  The 
Secretary  will  assign  responsible  staff  to 
particular  requests  and  will  normally 
process  requests  in  the  order  they  are 
received.  However,  in  the  Secretary's 
discretion,  or  upon  a  court  order  in  a 
matter  to  which  the  Board  is  a  party,  a 
particular  request  may  be  processed  out 
of  turn. 

(5)  Referrals.  To  the  extent  a  request 
covers  documents  that  were  created  by, 
obtained  from,  or  classified  by  another 
agency,  the  Board  may  refer  the  request 
to  that  agency  for  a  response  and  inform 
the  requester  promptiy  of  the  referral. 

(c)  Procedures  for  copying  and  review 
of  records;  number  of  copies;  method  of 
duplication — (1)  Request  for  copies. 
When  a  requester  asks  that  documents 
be  copied,  copies  shall  be  made  at  the 
fee  established,  as  provided  in  9  261.10 
of  this  regulation.  Copies  shall  be  sent  to 
the  requester  by  regular  U.S.  mail  to  the 
address  indicated  in  the  request,  unless 
the  requester  elects  to  take  delivery  of 
the  documents  at  the  Board's  Freedom 
of  Information  Office  in  Washington. 
DC,  or  makes  other  arrangements 
acceptable  to  the  Board. 

(2)  Number  of  copies;  method  of 
duplication.  The  Board  need  not  provide 


20820 


I 

Federal  Register  /  Vol.  53<  No.  109  /  Tuesday.  June  7,  1988  /  Rules  and  Regulations 


f 
Federal  Register  /  Vol.  53.  No.  109  /  Tuesday.  June  7,  1988  /  Rules  and  Regulations 


20821 


more  than  one  copy  of  any  record  to  any 
requester,  and  the  Board  may  select  the 
form  of  the  copy  provided,  such  as 
paper,  microform,  or  other  medium. 

(3)  Request  to  review  documents. 
Requesters  may  review  documents  at 
the  Board's  Freedom  of  Information 
Office  under  staff  supervision. 
Requesters  may  not  disassemble  or  alter 
any  record  or  file  being  inspected. 

(d)  Appeal  of  denial  of  request  for 
records— [1]  Request  for  review;  time 
limits.  Any  person  denied  access  to 
Board  records  requested  in  accordance 
with  this  section  may  Hie  with  the  Board 
a  written  request  for  review  of  the 
denial  by  the  Board  or  Board  member(s) 
designated  to  hear  such  appeal.  The 
request  shall  be  Bled  within  ten  working 
days  of  the  date  on  which  the  denial 
was  issued,  or,  where  a  request  for 
documents  has  been  partially  approved 
but  access  to  the  documents  has  not 
been  given,  within  ten  working  days 
from  the  date  such  documents  are 
transmitted  to  the  requester.  The  request 
shall  prominently  display  the  word 
"Appeal"  on  the  first  page.  An  initial 
request  for  records  may  not  be 
combined  in  the  same  letter  with  an 
appeal. 

(2)  Untimely  appeals.  The  Board  may 
consider  an  untimely  appeal  if: 

(i)  It  is  accompanied  by  a  written 
request  for  leave  to  fde  an  untimely 
appeal;  and 

(ii)  The  Board  or  designated  Board 
member{s)  determines,  in  its  discretion 
and  for  good  and  substantial  cause 
shown,  that  the  appeal  should  be 
considered. 

(3)  Decision  on  appeal;  time  limits. 
The  Board  or  designated  Board 
member(3)  shall  make  a  determination 
with  respect  to  any  appeal  within  20 
working  days  of  actual  receipt  of  the 
appeal  by  the  Secretary  and  shall 
immediately  notify  the  appealing  party 
of  the  determination  and  the  right  to 
seek  judicial  review  if  the  determination 
upholds,  in  whole  or  in  part,  the  denial 
of  the  request  for  records,  ^ch 
determination  is  not  subject  to  review 
under  S  265.3  of  this  chapter  which 
provides  for  review  of  actions  taken 
under  delegated  authority. 

(4)  Mootness  of  appeal  (i)  The  Board, 
a  Board  member,  or  a  sta^  person 
designated  by  the  Chairman  may 
declare  an  appeal  wholly  or  partially 
moot  and  instruct  the  Secretary  of  the 
Board  to  reconsider  the  previous  denial 
or  to  release  the  requested  .documents, 
where  a  determination  is  made  that 
intervening  circumstances  or  additional 
facts  not  kno%vn  at  the  time  of  denial 
have  or  may  have  eliminated  any  need 
or  justirication  for  withholding  the 
requested  documents. 


(ii)  The  Secretary  may  reconsider  a 
denial  being  appealed  if  such 
intervening  circumstances  or  additional 
facts  come  to  the  attention  of  the 
Secretary  while  an  appeal  is  pending. 

(e)  Time  extensions  in  unusual 
circumstances;  failure  to  comply  with 
time  limits — (1)  Time  extensions.  In 
unusual  circumstances,  as  defmed  in  5 
U.S.C.  552(a)(6),  the  time  limits  specified 
in  paragraph  (b)(1)  and  paragraph  (d)(3) 
of  this  section  may  be  extended  for  a 
period  of  time  not  to  exceed  10  working 
days  by  written  notice  to  the  requester 
setting  forth  the  reasons  for  the 
extension  and  the  date  on  which  a 
determination  is  expected  to  be 
dispatched.  The  extension  of  time  may 
be  divided  between  the  initial  and 
appellate  reviews  but  the  total 
extensions  relating  to  any  request  and 
resulting  appeal  may  not  exceed  10 
working  days. 

(2)  Failure  to  comply  with  time  limits. 
If  the  Board  fails  to  comply  with  the 
time  limits  and  extensions  specified  in 
this  section,  the  Board  or  other 
responsible  Board  employee  shall, 
where  practicable,  give  notice  to  the 
requester,  stating  the  reasons  for  the 
delay  and  the  date  by  which  the  Board 
expects  to  dispatch  its  determination. 
Without  prejudice  to  the  legal  remedies 
provided  the  requester  in  5  U.S.C.  552. 
the  Board  shall  continue  processing  the 
request  as  quickly  as  possible  and  shall 
dispatch  its  determination  when 
reached  in  the  same  manner  as  if  it  had 
been  reached  within  the  applicable  time 
limits. 

S  261.10    F««  tdwdulaa;  walvw  of  fa««. 

(a)  Fee  schedules.  Records  of  the 
Board  available  for  public  inspection 
and  copying  are  subject  to  a  written 
Schedule  of  Fees  for  search,  review,  and 
duplication.  (See  Appendix  A  for 
Schedule  of  Fees.)  The  fees  set  forth  in 
the  Schedule  of  Fees  reflect  the  full 
allowable  direct  costs  of  search, 
duplication,  and  review,  and  may  be 
adjusted  from  time  to  time  by  the 
Secretary  to  reflect  changes  in  direct 
costs. 

(b)  Fees  charged.  The  fees  charged 
only  cover  the  full  allowable  direct  costs 
of  search,  duplication,  or  review. 

(1)  "Direct  costs"  mean  those 
expenditures  which  the  Board  actually 
incurs  in  searching  for  and  duplicating 
(and  in  the  case  of  commercial 
requesters,  reviewing)  documents  to 
respond  to  a  request  made  under  §  261.9 
of  this  regulation.  Direct  costs  include, 
forexample,  the  salary  of  the  employee 
performing  work  (the  basic  rate  of  pay 
for  the  employee  plus  a  factor  to  cover 
benefits)  and  the  cost  of  operating 
duplicating  machinery.  Not  included  in 


direct  costs  are  overhead  expenses  such 
as  costs  of  space,  and  heating  or  lighting 
the  facility  in  which  the  records  are 
stored. 

(2)  "Duplication'^  refers  to  the  process 
of  making  a  copy  of  a  document 
necessary  to  respond  to  a  request  for 
disclosure  of  records,  or  for  inspection 
of  original  records  that  contain  exempt 
material  or  that  otherwise  cannot  be 
inspected  direcUy.  Such  copies  may  take 
the  form  of  paper  copy,  microform, 
audio-visual  materials,  or  machine 
readable  dociimentation  [e.g.,  magnetic 
tape  or  disk),  among  others. 

(3)  "Review"  refers  to  the  process  of 
examining  documents  located  in 
response  to  a  request  that  is  for  a 
commercial  use  to  determine  whether 
any  portion  of  any  document  located  is 
permitted  to  be  withheld.  It  also 
includes  processing  any  documents  for 
disclosure,  e.g.,  doing  all  that  is 
necessary  to  excise  them  and  otherwise 
prepare  tiiem  for  release.  Review  does 
not  include  time  spent  resolving  general 
legal  or  policy  issues  regarding  the 
application  of  exemptions. 

(c)  Commercial  use.  (1)  The  fees  in  the 
Schedule  of  Fees  for  document  search, 
duplication,  and  review  apply  when 
records  are  requested  for  commercial 
use. 

(2)  "Commercial  use  request"  refers  to 
a  request  from  or  on  behalf  of  one  who 
seeks  information  for  a  use  or  purpose 
that  furthers  the  commercial,  trade,  or 
profit  interests  of  the  requester  or  the 
person  on  whose  behalf  the  request  is 
made. 

(3)  In  determining  whether  a  requester 
properly  belongs  in  this  category,  the 
Secretary  shall  look  first  to  the  use  to 
which  a  requester  will  put  the 
documents  requested.  Where  a 
requester  does  not  explain  its  purpose, 
or  where  its  explanation  is  insufficient, 
the  Secretary  may  seek  additional 
clarification  from  the  requester  before 
categorizing  the  request  as  one  for 
commercial  use. 

(d)  Educational,  research,  or  media 
use.  (1)  Only  the  fees  in  the  Schedule  of 
Fees  for  document  duplication  apply 
when  records  are  not  sought  for 
commercial  use  and  the  requester  is  a 
representative  of  the  news  media,  or  an 
educational  or  noncommercial  scientific 
institution,  whose  purpose  is  scholarly 
or  scientific  research.  However,  there  is 
no  charge  for  the  first  one  hundred 
pages  of  duplication. 

(2)  "Educational  institution"  refers  to 
a  preschool,  a  public  or  private 
elementary  or  secondary  school,  or  an 
institution  of  undergraduate  higher 
education,  graduate  higher  education, 
professional  education,  or  an  institution 


of  vocational  education  which  operates 
a  program  of  scholarly  research. 

(3)  "Noncommercial  scientific 
institution"  refers  to  an  institution  that 
is  not  operated  on  a  "commercial"  basis 
(as  that  term  is  used  in  paragraph  (c)  of 
this  section)  and  which  is  operated 
solely  for  the  purpose  of  conducting 
scientific  research  the  results  of  which 
are  not  intended  to  promote  any 
particular  product  or  industry. 

(4)  "Representative  of  the  news 
media"  refers  to  any  person  that  is 
actively  gathering  news  for  an  entity 
that  is  organized  and  operated  to 
publish  or  broadcast  news  to  the  public. 
The  term  "news"  means  information 
that  is  about  current  events  or  that 
would  be  of  current  interest  to  the 
public.  Examples  of  news  media  entities 
include,  but  are  not  limited  to,  television 
or  radio  stations  broadcasting  to  the 
public  at  large,  and  publishers  of 
periodicals  (but  only  in  those  instances 
vyhen  they  can  qualify  as  disseminators 
of  "news")  who  make  their  products 
available  for  purchase  or  subscription 
by  the  general  public.  "Freelance" 
journalists  may  be  regarded  as  working 
for  a  news  organization  if  they  can 
demonstrate  a  solid  basis  for  expecting 
publication  through  that  organization, 
even  though  not  actually  employed  by  it. 

(e)  Other  uses.  For  all  other  requests, 
the  fees  in  the  Schedule  of  Fees  for 
document  search  and  duplication  apply. 
However,  there  is  no  charge  for  the  first 
one  hundred  pages  of  duplication  or  the 
first  two  hours  of  search  time. 

(f)  Aggregated  requests.  If  the 
Secretary  reasonably  believes  that  a 
requester  or  group  of  requesters  is 
attempting  to  break  down  a  request  into 
a  series  of  requests,  each  seeking 
portions  of  a  document  or  documents 
solely  for  the  purpose  of  avoiding  the 
assessment  of  fees,  the  Secretary  may 
aggregate  such  requests  and  charge 
accordingly.  It  is  considered  reasonable 
for  the  Secretary  to  presume  that 
multiple  requests  of  this  type  made 
within  a  30-day  period  have  been  made 
to  avoid  fees. 

(g)  Payment  procedures. — (1)  Fee 
payment.  The  Secretary  may  assume 
that  a  person  requesting  records 
pursuant  to  i  261.9  of  this  regulation  will 
pay  the  applicable  fees,  unless  a  request 
includes  a  limitation  on  fees  to  be  paid 
or  seeks  a  waiver  or  reduction  of  fees 
pursuant  to  paragraph  (h)  of  this  section. 

(2)  Advance  notification.  If  the 
Secretary  estimates  that  charges  are 
likely  to  exceed  $25,  the  requester  shall 
be  notified  of  the  estimated  amount  of 
fees,  unless  the  requester  has  indicated 


in  advance  willingness  to  pay  fees  as 
high  as  those  anticipated.  Upon  receipt 
of  such  notice  the  requester  may  confer 
with  the  Secretary  as  to  the  possibility 
of  reformulating  die  request  in  order  to 
lower  the  costs. 

(3)  Advance  payment  (i)  The 
Secretary  may  require  advance  payment 
of  any  fee  estimated  to  exceed  ^50.  llie 
Secretary  may  also  require  full  payment 
in  advance  where  a  requester  has 
previously  failed  to  pay  a  fee  in  a  timely 
fashion. 

(ii)  For  purposes  of  computing  the  time 
period  for  responding  to  requests  under 
{  261.9(b)  of  this  regulation,  the  running 
of  the  time  period  will  begin  only  after 
the  Secretary  receives  the  required 
payment 

(4)  Late  charges.  The  Secretary  may 
assess  interest  charges  when  a  fee  is  not 
paid  within  30  days  of  the  date  on  which 
the  billing  was  sent.  Interest  will  be  at 
the  rate  prescribed  in  section  3717  of 
Tide  31  U.S.C.A.  and  will  accrue  from 
the  date  of  the  billing.  This  rate  of 
interest  is  published  by  the  Secretary  of 
the  Treasury  before  November  1  each 
year  and  is  equal  to  the  average 
investment  rate  for  Treasury  tax  and 
loan  accounts  for  the  12-month  period 
ending  on  September  30  of  each  year. 
The  rate  is  effective  on  the  first  day  of 
the  next  calendar  quarter  after 
publication. 

(5)  Fees  for  nonproductive  search. 
Fees  for  record  searches  and  review 
may  be  charged  even  if  no  responsive 
documents  are  located  or  if  the  request 
is  denied,  particularly  If  the  requester 
insists  upon  a  search  after  being 
informed  that  it  is  hkely  to  be 
nonproductive  or  that  any  records  foimd 
are  likely  to  be  exempt  from  disclosure. 
The  Secretary  shall  apply  the  standards 
set  out  in  paragraph  (h)  of  this  section  in 
determining  whether  to  waive  or  reduce 
fees. 

(h)  Waiver  or  reduction  of  fees — (1) 
Standards  for  determining  waiver  or 
reduction.  The  Secretary  or  his  or  her 
designee  shall  grant  a  waiver  or 
reduction  of  fees  chargeable  under 
paragraph  (b)  of  this  section  where  it  is 
determined  both  that  disclosure  of  the 
information  is  in  the  public  interest 
because  it  is  likely  to  contribute 
significantiy  to  public  understanding  of 
the  operations  or  activities  of  the 
government,  and  that  the  disclosure  of 
information  is  not  primarily  in  the 
commercial  interest  of  the  requester. 
The  Secretary  or  his  or  her  designee 
shall  also  waive  fees  that  are  less  than 
the  average  cost  of  collecting  fees.  In 
determining  whether  disclosure  is  in  the 


public  interest,  the  following  factors 
shall  be  considered: 

(i)  lAiliether  the  subject  of  the 
requested  records  concerns  the 
operations  or  activities  of  the 
government; 

(ii)  Whether  the  disclosure  is  likely  to 
contribute  to  an  understanding  of 
government  operations  or  activities; 

(iii)  Whether  disclosure  of  the 
requested  information  will  contribute  to 
public  understanding; 

(iv)  Whether  the  disclosure  is  likely  to 
contribute  significantly  to  public 
understanding  of  government  operations 
or  activitiea: 

(v)  Whether  the  requester  has  a 
commercial  interest  that  would  be 
furthered  by  the  requested  disclosure; 
and,  if  so. 

(vi)  Whether  the  magnitude  of  the 
identified  commercial  interest  of  the 
requester  is  sufficiently  large,  in 
comparison  with  the  public  interest  in 
disclosure,  that  disclosure  is  primarily  in 
the  commercial  interest  of  the  requester. 

(2)  Contents  of  request  for  waiver.  TTie 
Secretary  shall  normally  deny  a  request 
for  a  waiver  of  fees  that  does  not 
include: 

(i)  A  clear  statement  of  the  requester's 
interest  in  the  requested  dociunents; 

(ii)  The  use  proposed  for  the 
documents  and  whether  the  requester 
will  derive  income  or  other  benefit  from 
such  use: 

(iii)  A  statement  of  how  the  public  will 
benefit  from  such  use  and*from  the 
Board's  release  of  the  requested 
documents;  and 

(iv)  If  specialized  use  of  the 
documents  or  information  is 
contemplated,  a  statement  of  the 
requester's  qualifications  that  are 
relevant  to  the  specialized  use. 

(3)  Burden  of  proof  In  all  cases  the 
burden  shall  be  on  the  requester  to 
present  evidence  or  information  in. 
support  of  a  request  for  a  waiver  or 
reduction  of  fees. 

(4)  Employee  requests.  In  connection 
with  any  request  by  an  employee, 
former  employee,  or  applicant  for 
employment  for  records  for  use  in 
prosecuting  a  grievance  or  complaint  of 
discrimination  against  the  Board,  fees 
shall  be  waived  where  the  total  charges 
(including  charges  for  information 
provided  under  the  Privacy  Act  of  1974 
(5  U.S.C  552a))  are  $50  or  less;  but  the 
Secretary  may  waive  fees  in  excess  of 
that  amount. 
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Certain  drcumstances 


l*«IMll 


Inforn—i 


instttutianMpenilMty  I 

M  DiMcJo6tae  of  coofkientiul 
supervisory  infonoatioa  to  aaperviaed 
pnancial  institutJoas.  rfinfHpBdal 
supervisory  Infonnatioa  concemiag  a 
supervised  bank,  bank  hohfing  conyany 
finchnfiiig  subsidiaries),  U.S.  branch  or 
agency  of  a  foreign  bank,  or  odier 
institution  «KanBwd  by  tbe  Federal 
Reserve  System  ("supermed  financial 
inaCtetioii")  my  be  nade  available  by 
the  Board  or  the  appropriate  Federal 
Reserve  Bank  to  kbe  saperviaed  financial 
institution.  j 

(b)  Ducksure  ofoonfidenUal 
supervisory  itfonBOtiom  by  supervised 
fiatacial  in^iUitinm    (1)  Pares/  btwk 
hn/ding  company,  director*,  officers, 
aad  employees.  Any  supervised      j 
financial  institution  lawfully  in 
possession  of  confidential  supervisory 
information  of  the  Board  pursuant  to  this 
section  may  disclose  such  information, 
or  portions  fbcreof,  to  its  directors, 
ofHcets,  and  empkiytcj.  and  (e  its 
I>arent  baidc  koltfi^  oampaoy  and  its 
diractsn.  offioets,  andea^iayees. 

{^  Certified  ptMic  ocooantants  and 
legoF counsel.  Any  supervised  financial 
institution  lawfully  in  poMesaioa  af 
confidential  sapervisory  infonnatton  of 
the  Board  pursuant  to  this  section  may 
disclose  such  infonuation.  pr  portions 
thereof,  to  any  certified  public 
accountant  or  legal  counsel  employed 
by  the  supervised  financial  institution. 
subject  to  Ae  foHuwiug  conditions: 

(i)  Certified  public  accountants  or 
legal  counsel  shafl  review  the 
confidential  sopervisory  infonnatian 
only  on  the  pRaises  of  ^  aupervised 
financial  iDstitnlian,  and  abafi  aot  aiake 
or  retain  any  coptee  o(  such  information; 

(ii)  The  certified  public  accountaals  or 
legnl  counsel  shall  not  disclose  the 
confidential  supervisory  infdtmatitMx  for 
any  purpose  without  the  prior  written 
approval  of  the  Board's  General  Counsel 
except  as  necessary  to  provide  advice  to 
the  supervised  financial  institution,  its 
parent  bank  holding  company,  or  the 
officers,  directors,  and  employees  of 
such  supervised  financial  institution  and 
parent  baidc  bolAng  company. 

fc^  DrscfesTtre  upen  request  to  Federal 
fimticiel  rnet/tution  supervisory 
agencies.  Upon  requests,  the  Dweclor  of 
the  Division  of  Banking  Supervision  and 
Regulation  or  the  appropriate  Federal 
Reserve  Bank,  may  make  available  to 


the  CoQ^jtroller  of  the  Carrency^  the 
Federal  Deposit  Inaurance  Cori>oiatiMi. 
and  (he  Federal  Home  Loan  Baak  Board 
and  tkeir  regional  oHkes  and 
representatives,  confidential  superviaory 
information  and  other  appropriate 
information  (such  as  confidential 
operating  and  concfition  reports]  relating 
to  a  bank,  bank  holdKqg  company 
(tnchnfiiig  subsidiaries^,  U.S.  branch  or 
agency  of  a  foreign  bank,  or  odier 
supervised  financial  inatltutioB. 

(d)  Disclosure  upon  request  to  state 
fioaodal  iastitutian  st^tervisory 
agencies.  Upon  requesits.  the  Qiredor  of 
the  Divisian  ef  Bankiag  SaperviflMm  and 
Regulatioa  or  the  apfiopnate  Federal 
Reserve  Bank  laay  laake  available 
confidential  supervisory  inforraalieo 
and  other  apprapriate  ii^einkatieB  (sacb 
as  confidealial  operating  and  f?i>ndWwi 
leporta)  relatiag  to  a  bank,  baak  koMing 
caoifMay  {indudiag  sabsidiaries).  U.S. 
brancii  «r  tigaicy  of  a  ioreign  beak,  er 
other  sttp*«vised  financial  inctitirtion  ta: 

(1)  A  state  financial  inctitutiofl 
wipervisory  agency  having  duvet 
superviaory  aafterity  over  audi 
supervised  finmcial  institution;  or 

{2}  A  state  financial  institution 
supervisory  agency  not  having  direct 
supervisory  authority  over  such 
supervised  financial  institution  if  the 
requesting  agency  has  entered  into  an 
infonnation  sharing  agreement  with  the 
appropriate  Federal  Reserve  Bank  and 
the  information  to  be  provided  concerns 
a  supervised  financial  institution  that 
has  acquired  or  has  applied  to  acquire  a 
financial  institution  subject  to  that 
agency>8  direct  supervisory  autfiority. 

(e)  Diacretioaary  discloeures.  The 
Board  may  detenaine:  from  time  ta  tisse, 
to  authorize  other  disclositres  of 
confidential  information  as  necessary. 

{f)  Conditions  and  limitations.  The 
Board  may  impose  any  conditions  or 
liantatianB  on  diadosute  ander  this 
section  that  it  detetntines  wn  necessary 
to  effect  the  pfaiposes  of  tUs  regakrtion. 

(g)  Other  cBscJosure  prohibited.  AS 
confidential  supervisory  information  or 
other  infurmaiiuu  made  availaWe  under 
this  section  shall  remain  the  property  of 
the  Board.  No  supervised  financial 
institution,  financial  institution 
supervisory  agency,  pereon,  or  any  o  Aer 
party  to  whom  the  hifonnation  is  made 
avafiaUe,  or  any  other  officer,  director, 
employee  or  agent  thereof,  may  £sc1ose 
such  information  without  the  prior 
written  peimisaion  of  the  Board's 
General  Coimsel  except  in  publt^ed 
statistical  araterial  that  does  not 
disclose,  eitfier  directly  or  when  used  in 
conjunction  with  publicly  available 
information,  the  affairs  of  any 
individual,  corporation,  or  other  entity. 


tea 


Mo  yersoBobiaining  access  ta 
confidential  aupaviser^ 
pursuant  to  this  aection  aajr  I 
p^rannal  eapy  of  any  smek  mt 
and  no  penon  may  seman  confidential 
sapennaaiy  iiifsnnation  front  the 
premises  of  the  insMwtion  or  agency  in 
posscrrion  of  sack  fatibmaSen  except 
as  permtfted  by  specific  fctngaage  in  this 
regulation  or  by  the  Board. 

(h)  Disclosure  of  Foreign  Bank 
Confidential  Report  of  Operatioas — fl  J 
Availability  of  Foreign  Bank 
Confidential  Report  of  Operations  to 
Bank  Supervisory  Agencies. 
Notwithstaxvding  any  other  provision  of 
this  regulation,  any  Confidential  Report  ' 
of  Operations  (Form  FJL2088)of  a 

tnrtam  Kanlriryg  Olganlzation  Bay,  ttpOU 

wdttea  request  to  andaMBttval  by  the 
Director  of  tke  Division  of  Banking 
Supervision  and  fte^uiatioa  4or  his 
deiegee).  and  with  Ibe  cancurrence  of 
the  General  Counsel  ior  his  dclegee}.  be 
made  awailsble  for  inspectiea  to  another 
bank  siqiarvisary  natfanrity  having 
general  sopervision  «f  nay  United  States 
bcaadi.  agency,  subsidiary  bank  or 
commercial  lending  conipsny  of  the  . 
foreign  banking  organisation,  only  for 
use  where  necessary  in  the  performance 
•f  effidal  duties.  These  reports  shaR  be 
made  availabte  for  inspection  by 
authorized  persons  only  on  Federal 
Reserve  premises  under  the  same 
procedures  as  apply  to  personnel  of  the 
Federal  Reserve  System.  All  reports 
made  available  under  this  paragraph 
shall  remain  the  property  of  the  Board; 
and  no  person,  agency  or  authority  who 
obtains  access  to  any  such  report,  or 
any  o^cer.  director,  or  emfioyee 
thereat  shall  publish,  publicixe,  or 
otherwise  disclose  any  infocsiation 
contained  in  the  report  ts  any  person. 

(2)  Reatrictians  on  disokmav  by 
Federal  Reserve  Sysien  emfdoyee*.  it  is 
the  Board's  policy  that  the 
confidsnttaiity  of  a  fioreign  banking 
Of^aniznten'B  Confidential  Report  af 
Operations  (Form  F.R.  2068|  riioaM  be 
maintaned  at  aH  tliues.  Except  as 
provided  by  psr^gsaph  th)(l)  of  this 
section,  infonnaAion  sabmitted  to  the 
Board  as  part  ef  any  CeiAdential  Report 
«f  Operations  is  not  available  for  public 
inspection  by  any  person  «ther  tftan  an 
officer,  employee,  or  agent  of  9ie  Board 
or  of  a  Federal  Reserve  Bsrdc  properiy 
entitled  to  such  infoimation  in  the 
performance  of  sndi  person's  official 
duties.  Any  employee  that  violates  this 
section  by  releasing  such  a  report  to  any 
unauthorized  person  may  be  subject  to 
disciplinary  action  under  12  CFR 
2(t4.735-5  (Rules  of  Employee 
Responsibilities  and  Conduct). 


§261.12    Confldsntlal  Infonnation  made 
avaNabla  to  law  enforcement  aganctas  and 
ottiernonfinanctel  bistitutton  supervtoory 


(a)  Disclosure  upon  request  Upon 
written  request,  the  Board  may  make 
available  to  appropriate  law 
enforcement  agencies  and  to  other 
noofinancial  institution  supervisory 
agencies  for  use  where  necessary  in  the 
performance  of  official  duties,  reports  of 
examination  and  inspection, 
confidential  supervisory  information, 
and  other  confidential  documents  and 
infonnation  of  the  Board  concerning 
banks,  bank  holding  companies  and 
their  subsidiaries,  U.S.  branches  and 
agencies  of  foreign  banks,  and  other 
examined  institutions. 

(b)  Eligibility.  Federal,  state,  and  local 
law  enforcement  agencies  and  other 
nonfinancial  institution  supervisory 
agencies  may  file  written  requests  with 
the  Board  for  access  to  confidential 
documents  and  information  under  this 
section  of  the  regulation.  Properly 
accredited  foreign  law  enforcement 

•  agencies  and  other  fbreign  government 
agencies  may  also  file  written  requests 
with  the  Board. 

(c)  Contents  of  request.  To  obtain 
access  to  confidential  documents  or 
information  under  this  section  of  the 
regulation,  the  head  of  the  law 
enforcement  agency  or  nonfinancial 
institution  supervisory  agency  (or  their 
designees)  shall  address  a  letter  request 
to  the  Board's  General  Counsel 
specifying: 

(1)  The  particular  information,  kinds 
of  information,  and  where  possible,  the 
particular  documents  to  v\rhich  access  is 
sought; 

(2)  The  reasons  why  such  information 
cannot  be  obtained  fiom  the  examined 
institution  in  question  rather  than  fi-om 
the  Board; 

(3)  A  statement  of  the  law 
enforcement  purpose  or  other  purpose 
for  which  the  information  shall  be  used: 

(4)  Whether  the  requested  disclosure . 
is  permitted  or  restricted  in  any  way  by 
applicable  law  or  regulation; 

(5)  A  commitment  that  the  information 
requested  shall  not  be  disclosed  to,  any 
person  outside  the  agency  without  the 
written  permission  of  the  Board  or  its 
General  Counsel;  and 

(6)  If  the  document  or  information 
requested  includes  customer  account 
Information  subject  to  the  Right  to 
Financial  Privacy  Act,  as  amended  (12 
U.S.a  3401  et  seq.),  a  statement  that 
such  customer  account  information  need 
not  be  provided,  or  a  statement  as  to 
why  the  Act  does  not  apply  to  the 
request,  or  a  certification  that  the 
requesting  agency  has  complied  with  the 
requirements  of  the  Act. 


(d)  Action  on  request  (1)  The  General 
Counsel  shall  review  eadi  request  and 
may  approve  the  request  upon 
determining  that: 

(i)  The  request  complies  with  this 
section; 

(ii)  The  information  is  needed  in 
connection  with  a  formal  investigation 
or  other  official  duties  of  the  requesting 
agencjr; 

(iii)  Satisfactory  assurances  of 
confidentiality  have  been  given;  and 

(iv)  No  law  prohibits  the  requested 
disclosure. 

(2)  The  General  Counsel  may  impose 
any  conditions  or  limitations  on 
disclosure  that  the  General  Counsel 
determines  to  be  necessary  to  effect  the 
purposes  of  this  regulation  or  to  insure 
compliance  with  applicable  laws  or 
regidations. 

(e)  Federal  and  state  grand  jury, 
criminal  trial,  and  government 
administrative  subpoenas.  The  Board's 
General  Counsel  shall  review  and  may 
approve  the  disclosure  of  confidential 
information  pursuant  to  Federal  and 
state  grand  jury,  criminal  trial,  and 
government  administrative  subpoenas. 
The  General  Counsel  may  impose  such 
conditions  or  limitations  on  disclosure 
under  this  section  that  the  General 
Counsel  determines  are  necessary  to 
effect  the  puiposes  of  this  regulation,  to 
insure  compliance  vtnth  applicable  laws 
or  regulations,  or  to  protect  the 
confidentiality  of  the  Board's 
information. 

(f)  Requests  for  testimony  or 
interviews.  Government  agencies 
seeking  to  obtain  testimony  or 
interviews  fixjm  current  and  former 
Federal  Reserve  System  staff  concerning 
any  confidential  information  of  the 
Board  shall  use  the  procedures  set  out  in 
paragraph  (c)  of  this  section. 

(g)  Other  disclosure  prohibited.  All 
reports  and  infonnation  made  available 
under  this  section  remain  the  property  of 
the  Board,  and  except  as  otherwise 
provided  in  this  regulation,  no  person, 
agency,  or  authority  to  whom  the 
information  is  made  available,  or  any 
officer,  director,  or  employee  thereof, 
may  disclose  any  such  information 
except  in  published  statistical  material 
that  does  not  disclose,  either  direcUy  or 
when  used  in  conjunction  with  publicly 
available  information,  the  affairs  of  any 
individual  or  corporation. 

S2S1.13    OttMfdisciosurs  of  confidential 
supervisory  Inf onnstion. 

(a)  Board  policy.  It  is  the  Board's 
policy  regarding  confidential 
supervisory  information  that  such 
information  is  confidential  and 
privileged.  Accordingly,  the  Board  will 
not  normally  disclose  this  information  to 


the  public.  The  Board,  when  considering 
a  request  for  disclosure  of  confidential 
supervisory  information  under  this 
section,  will  not  authorize  disclosure 
unless  the  person  requesting  disclosure 
is  able  to  show  a  substantial  need  for 
such  information  that  outweighs  the 
need  to  maintain  confidentiality. 

(b)  Requests  for  disclosure. — (1) 
Requests  from  litigants  for  information 
or  testimony.  Any  person  (except 
agencies  identified  in  SS  261.11  and 
261.12  of  this  regulation)  seeking  access 
to  confidential  supervisory  information 
or  seeking  to  obtain  the  testimony  of 
present  or  former  Board  or  Reserve 
Bank  employees  on  matters  involving 
confidential  supervisory  information  of 
the  Board,  whether  by  deposition  or 
otherwise,  for  use  in  litigation  before  a 
court,  board,  commission,  or  agency, 
shall  file  a  written  request  with  the 
General  Counsel  of  the  Board.  The 
request  shall  describe: 

(i)  The  particular  information,  kinds  of 
information,  and  where  possible,  the 
particular  documents  to  which  access  is 
sought; 

(ii)  The  judicial  or  administrative 
action  for  which  the  confidential 
supervisory  infonnation  is  sought; 

(iii)  The  relationship  of  the 
confidential  supervisory  information  to 
the  issues  or  matters  raised  by  the 
judicial  or  administrative  action; 

(iv)  The  requesting  person's  need  for 
the  information; 

(v)  Thp  reason  why  the  requesting 
person  cannot  obtain  the  information 
sought  from  any  other  source;  and 

(vi)  A  commitment  to  obtain  a 
protective  order  acceptable  to  the  Board 
from  the  judicial  or  administrative 
tribunal  hearing  the  action  preserving 
the  confidentiality  of  any  infonnation 
that  is  provided. 

(2)  All  other  requests.  Any  other 
person  (except  agencies  identified  in 
SS  261.11  and  261.12  of  this  regulation) 
seeking  access  to  confidential 
supervisory  information  for  any  other 
purpose  shall  file  a  written  request  with 
the  General  Counsel  of  the  Board.  A 
request  under  this  paragraph  (b)(2)  shall 
describe  the  purpose  for  which  such 
disclosure  is  soujght. 

(c)  Action  on  request — (1) 
Determination  of  approval.  The  General 
Counsel  of  the  Board  may  approve  a 
request  made  under  this  section 
provided  that  he  or  she  determines  that: 

(i)  The  person,  making  the  request  has 
shown  a  substantial  need  for 
confidential  supervisory  information 
that  outweighs  the  need  to  maintain 
confidentiality;  and 

(ii)  Disclosure  is  consistent  with  the 
supervisory  and  regulatory 
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responsibilUie*  and  pohcies  of  dw 
Boacd. 

(2)  Cond/lioas  or  liaiiaUota.  Tbe 
General  Co«iuel  of  the  Board  may.  ia 
approving  a  request,  irapoee  such 
cnnditiong  or  liinitatiens  on  use  of  any 
infonnatJoB  disdoaed  as  is  deemed 
necessary  to  protect  the  G«B£deatiality 
of  the  Board's  iirfomatioiL 

(d]  Exhausiian  of  admiaistiative 
remedies  for  discovery  purposes  ia  civil, 
crimiaal,  or  administrative  actioa. 
Action  on  a  request  under  this  section 
by  the  General  Counsel  of  the  Beard 
{.hall  exhaust  administrative  remedies 
for  discovery  purposes  in  any  dvil. 
criminal,  or  administrative  proceeding. 
A  request  made  pursuant  lo  S  261.9  of 
this  regulation  does  not  exhaust 
adminislrative  remedies  for  discovery 
purposes.  Therefore,  it  is  not  necessary 
to  Rle  a  request  pivsuant  to  S  261.9  to 
exhaust  administrative  remecfiea  under 
this  section. 

(e)  Other  disclosure  prohibited  All 
confidential  supervisory  information 
made  avaOable  under  this  section  shall 
remain  the  property  of  Ae  Board.  Any 
person  in  possession  of  such  information 
shall  not  use  or  disclose  such 
information  for  any  purpose  other  than 
that  authorized  by  the  General  Counsel 
of  the  Board  without  his  or  her  prior 
written  approvaJ. 

1261.14 

(a)  Advice  by  person  serred  Any 
person  (iadadiag  any  officers, 
emplayee.  or  agent  of  die  Boani  or  aiqr 
Feder^  Seseme  Bank)  who  has 
docum^ts  flr  iniorBaEtiifli  ml  the  Beard 
that  Bttf  Bot  be  diadoaed  and  who  ie 
served  wtth  a  snfapneiia.  order,  or  other 
judicial  cr  wlwiiiliiilive  proceae 
requiring  his  or  ker  personal  attendance 
as  a  witness  or  requiring  te  p»odactios| 
of  docaments  or  infainuititai  in  any 
proceeding,  ahatt: 

(1)  Pramptly  iafiwD  die  Bood** 
General  Coaaaai  of  tbe  aumice  aad  all 
relrvaat  facts,  liwiuiiiig  die  docnaiemts 
aad  tiinnwatiae  seyieated,  and  aiqr 
facts  nf  liaiitiM  II  to  the  Board  ia 
deteraaiBing  adiedKr  the  material 
requested  stnald  be  made  available; 
and 

(2)  At  the  apprepriate  time  inform  the 
court  or  trtraaal  that  ieaaed  (be  process 
and  the  attoney  lor  die  party  at  aduee 
instance  the  process  was  isaaed  of  the 
subetaace  of  these  rules. 

(b)  Appoaranoe  by  pertoa  served. 
Unless  the  Boea<d  has  audtoriaed 
disolaeare  of  tbe  iafomiatian  requested, 
any  peraoi  wba  has  Baard  iaiomiation 
that  may  not  be  disclosed,  and  wko  is 
reyarcd  to  respond  Id  a  subpoena  or 
other  legal  process,  shall  attend  at  tbe 


time  and  place  capiired  and  decfine  to 
(fiadose  or  to  give  any  trstimnny  with 
respect  to  ^  iidetmatian.  baling  saeb 
refusal  upon  the  provisions  of  tbia 
regtdatioB.  If  (be  court  or  other  body 
orders  the  disdosiu«  of  the  inforflsatteB 
or  the  giriag  of  testimony,  dw  person 
having  the  iafccmalioii  sbaV  continoe  to 
deciiae  lo  <fiscIose  the  infonaatioii  and 
shall  promptly  report  the  facts  to  die 
Board  for  soch  action  as  tbe  Board  may 
deem  apfirepriate. 

Subpart  D— Roqueats  for  ConMwittal 


S261.tS 

(a)  Do*a  caUectiom  /bnni'Thia 
subpart  does  aot  apply  to  data  coflected 
by  the  Beard  on  {arms  that  are  approved 
pursuant  to  the  Paperwork  RedDcdoa 
Act  (44  U.S.a  3501  et  ssq)  and  ne 
deemed  oenfideatiai  by  the  Boud.  Any 
such  {oandeeased  oca^deatiai  by  the 
Board  aball  oontain  language  so 
indicating  on  tbe  £ace  of  the  form  or  in 
its  instructions.  Sech  information  may, 
however,  be  rtiw.lospd  in  aggregate  ^la 
in  such  a  meaner  ibat  infividBid 
coB^Moy  data  is  not  disdosed  or 
derivable. 

(d)  Duty  to  submit  information.  This 
subpart  does  aot  nodify  in  any  manner 
Ibe  obbgatian  ef  any  person  or  company 
to  suborit.  pursaant  to  any  law  ar 
regulation,  aay  docameat.  infbtmalian. 
form,  or  other  ttaag  to  the  Board  or  any 
Federal  Reserve  Bank. 
.    (c)  PubUc  conmaDte.  (1)  Any 
conunei^  sabBBtted  by  a  memberof  tbe 
public  on  applicatiaim  aad  regdaiory 
proposals  being  rnasidf  rnd  by  Ibe  Board 
are  pablic  unlBBS  Ae  Board  ar  the 
Secretary  deteiaiiues  that  confidential 
treatmeat  u  »*"*"'"^ 

(2)  A  request  ioroanfidenlid 
treabnenl  cf  sncb  canuBeats  ^laB  be 
snbmitted  in  a  separate  letter  or 
meaimaud—  acoopanyiag  tbe 
comments  and  ea  adticb  Iba  words, 
"Rsqnest  isr  Cnnftdential  Tkvataenr 
are  prooinsntly  displayed. 
Notwatbstanding  any  other  provnien  of 
this  regnlatian,  the  Board  need  not 
inform  any  person  sobmittiBg  sacfa 
cflanaents  of  a  decisian  not  to  sfEord 
oonfidenitial  treatoMart  to  the  coBHnents. 


S261.16    Bubrntsslon-MBl  loon  of  i 
for  confMsnlfal  traatmant!  actloo  on 
request 

(a)  Subanitsim  afreqaesL  Any 
submitter  of  docxaaents  or  infenaatioB 
to  the  Board  who  desires  that  tbey  be 
afforded  confidential  treatment  pursaant 
to  5  U.SJC  5&2(bM4)  shall  file  a  nqoest 
for  confidential  treatmeat  aiitb  te 
Baard  (tf  in  die  case  of  docaments  filed 
with  a  Feiteral  Bnervc  Bank,  with  thai 


Reserve  BAtdc).  at  the  time  they  are 
submitted  or  a  reasonable  dme  alter 
submission. 

(bj  Form  of  request.  Each  request  for 
confidentid  treatment  shall  state  ia 
reasonable  detail  the  facts  and 
arguments  supporting  the  request  and  its 
legal  justification.  Conduaory 
statements  that  particular  information 
would  be  useful  to  coaapelitois  or  would 
impair  sales,  or  similar  statements, 
generally  will  not  ba  considered 
sufficient  to  justify  confidential 
treatment 

(cj  Designation  aad  separation  of 
confidential  maten'eJ.  AU  information 
considered  confidential  by  a  submitter 
shall  be  clearly  designated 
"Confidential"  in  tbe  sabaassion  and 
clearly  separated  from  information  for 
which  confidential  treatmeat  is  aot 
requested. 

(d)  Actioa  on  request  (1)  Requests  for 
coafideotial  treatment  of  any  docwente 
shall  be  coaaidered  in  coaneclaaa  with 
any  request  for  access  to  Ibe  docaaex^. 
At  their  discretion,  appropriate  Board  or 
staff  members  {incJuding  Reserve  Baak 
staff)  may  act  on  the  request  for 
confidentiality  prior  to  any  request  for 
access  to  tbe  documents. 

(2)  Any  request  far  confidentiality 
pursuant  to  5  U.S.C.  S62(bK«)  abail  be 
handled  in  accordance  vnth  1201.17  of 
this  subpart 

(3)  AtetUng  in  das  secdeo  lioBts  die 
Secretary's  authority  to  mske 
determinations  regarding  requests  for 
access  to  records  under  9  2S1.9. 

fe)  Spedai  procedares.  The  Board 
may  establish  special  procedures  for 
particular  documents,  filings,  or  types  of 
information  by  express  provisions  in 
this  regvlatioa  or  by  instructions  on 
particular  f  onns  tiiat  are  approved  by 
the  Board.  These  spedal  procedures 
shall  take  precedence  over  die 
procedures  set  oat  to  this  subpart. 

9ast.i7 


(a)  Request  for  ooafidential 
infcrmation.  fl)  Tbe  Secretaiy  shall 
natiiy  a  sufaeiitter  af  any  reqaest  for 
access  to  all  ora  portion  ef  iafomMdon 
provided  to  tbe  Board  fay  dw  sabatitter 
if: 

(i)  TW  subaiitter  reqaested 
confidential  toeatment  of  that 
information  pursaant  to  SU.S.C. 
5520>)(4)  Ctrade  secrets  md  oommetdal 
or  financial  information  obtained  from  a 
person  aad  piivdeged  or  coididefttiar); 
and 

(ii)  Hie  request  by  dw  sabadtter  for 
confidential  treatnwnt  was  made  witUn 
M  years  precetfing  die  dato  of  the 
request  for  access. 


(2)  Absent  a  request  by  a  submitter 
for  confidential  treatment  the  Secretary 
may  notify  a  submitter  of  a  request  for 
access  to  all  or  a  portion  of  information 
provided  by  die  submitter  if  it  appears 
to  the  Secretary  that  disclosure  of  the 
information  may  reasonably  be 
expected  to  cause  substantial 
competitive  harm  to  die  submitter. 

(b)  Notice  to  submitter.  The  notice 
given  to  the  submitter  pursuant  to 
paragraph  (a)  of  this  section  shall: 

(1)  Where  possible,  be  given  within 
five  working  days  of  the  receipt  of  the 
request  for  access; 

(2)  Describe  the  request, 

,    (3)  Give  the  submitter  a  reasonable 
opportunity,  not  to  exceed  ten  working 
days,  to  submit  written  objections  to 
disclosure  of  the  information;  and 

(4)  If  given  orally,  be  prompUy 
confirmed  in  writing  by  the  Secretary. 

(c)  Notice  to  requester.  At  the  same 
time  the  Secretary  notifies  the  submitter, 
the  Secretary  shall  also  notify  the 
requester  that  the  request  is  subject  to 
the  provisions  of  this  section  and  that 
the  submitter  is  being  notified  of  the 
request 

(d)  Determination  by  Secretary.  The 
Secretary's  determination  whether  or 
not  to  disclose  any  document  for  which 
confidential  treatment  has  been 
requested  pursuant  to  this  section  shall 
be  communicated  to  the  submitter  and 
the  requester  immediately.  If  the 
Secretary  determines  to  disdose  the 
document  Or  information  and  the 
submitter  has  objected  to  such 
disclosure  pursuant  to  paragraph  (b)  of 
this  section,  the  Secretary  shall  provide 
the  submitter  with  the  reasons  for 
disclosure,  and  shall  delay  release  of  the 
document  or  information  for  ten  working 
days  following  the  date  of  the 
determination. 

(e)  Exceptions  to  notice  to  submitter. 
Notice  to  die  submitter  need  not  be 
given  if: 

(1)  The  Secretary  determines,  prior  to 
giving  such  notice,  that  the  request  for 
access  should  be  denied; 

(2)  The  requested  information  lawfully 
has  been  published  or  otherwise  made 
available  to  fhe  public; 

(3)  Disclosure  of  the- information  is 
required  by  law  (other  Uian  5  U.S.C. 
552);  or 

(4)  The  submitter's  claim  of 
confidentiality  under  5  U.S.C.  5S2(b)(4) 
appears  obviously  fiivolous  or  has 
already  been  denied  by  the  Secretary, 
except  that  in  this  lest  instance  the 
Secretary  shall  give  the  submitter 
written  nodce  of  the  determination  to 
disclose  the  information  at  least  five 
working  days  prior  to  release. 

(f)  Notice  of  lawsuit.  (1)  The  Secretary 
shall  promptly  notify  any  submitter  of 


information  or  documents  covered  by 
this  section  of  the  filing  of  ^ny  suit 
against  the  Board  pursuant  to  5  U.S.C. 
552  to  compel  disclosure  of  such 
documents  or  information. 

.(2)  The  Secretary  shall  prompUy 
notify  the  requester  of  any  suit  filed 
against  the  Board  to  enjoin  the 
disclosure  of  any  documents  requested 
by  the  requester. 

(g)  Exception  for  Board  rulings. 
Nothing  in  this  section  shall  apply  in 
connection  with  any  determination  by 
the  Board  to  comment  upon  information 
submitted  to  the  Board  in  any  opinion  or 
statement  issued  to  the  public  as 
described  in  S  261.8  of  this  regulation. 

By  order  of  the  Board  of  Governor*  of  the 
Federal  Reserve  System,  June  1 198B. 
WiflianW.  Wiles, 
Secretary  of  the  Board. 
[FR  Doc.  88-12719  Filed  6-6-88;  8:45  am] 
eiuma  code  «2i(m>i.« 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviatfon  Administration 

14  CFR  Part  39 

[Docket  No.  87-NM-175-AD;  Amdt  39- 

5949] 

AirwortMness  Directives;  Avions 
Marcel  Dswsult  Dreguat  AviaUon 
(AMB-BA)  Modal  Fan  J«t  Falct»n  Series 
Airplanes 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

SUMMARY:  Tills  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  AMB-BA  Model 
Fan  Jet  Falcon  series  airplanes,  which 
requires  modification  of  the  main 
landing  gear  (MLG]  release  mechanism. 
Tliis  amendment  is  prompted  by  reports 
of  jamming  of  the  rear  lock  when  the 
emergency  manual  control  is  operated. 
This  condition,  if  not  corrected,  could 
result  in  failure  of  the  MLG  to  extend. 
date:  Effective  July  11, 1968. 
ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
Falcon  Jet  Corporation,  77737  Terrace 
Avenue,  Hasbrouck  Heights,  New  Jersey 
07804.  This  information  may  be 
examined  at  the  FAA,  Northwest 
•Moimtain  Region,  17900  Padfic  Highway 
South.  Seattle,  Washington,  or  ttie 
Seattle  Aircraft  Certificatiop  Office, 
9010  East  Marginal  Way  South,  Seattle, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
Armella  Donnelly,  Standardization 
Branch,  ANM-113:  telephone  (206)  431- 


1967.  Mailing  address:  FAA,  Nordiwest 
Mountain  Region,  17900  Pacific  Highway 
Soudi,  C-68966,  Seattie,  Washington 
98168. 

SUPPLEMENTARY  INFORMATION:  A 

proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations,  applicable  to 
certain  AMB-BA  Model  Fail  Jet  Falcon 
series  airplanes,  which  require 
modification  of  the  main  landing  gear 
(MLG)  release  mechanism,  was 
published  in  the  Federal  Register  on 
March  8, 1966  (53  FR  7371). 

Interested  parties  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment  No 
comments  were  received  in  response  to 
the  proposal. 

After  careful  review  of  the  available 
data,  the  FAA  has  determined  that  air 
safefy  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

It  is  estimated  that  117  airplanes  of 
U.S.  registry  will  be  affected  by  this  AD, 
that  it  will  take  approximately  3 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  will  be  $40  per  manhour. 
Based  on  these  figures,  the  total  cost 
impact  of  this  AD  to  U.S.  operators  is 
estimated  to  be  $14,040. 

The  regulations  set  forth  in  this 
amendment  are  promulgated  pursuant  to 
the  authority  in  the  Federal  Aviation  Act 
of  1958,  as  amended  (49  U.S.C.  1301,  et 
seq.),  which  statute  is  construed  to 
preempt  state  law  regulating  the  same 
subjed.  Thus,  in  accordance  with 
Executive  Order  12612,  it  is  determined 
that  such  regulations  do  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism 
Assessment. 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  regulation 
is  not  considered  to  be  major  under 
Executive  Order  12291  or  significant 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26, 
1979)  and  it  is  further  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  rule  will  not  have  a  significant 
ecomomic  impact  positive  or  negative, 
on  a  substantial  number  of  small  entities 
because  of  the  minimal  cost  of 
compliance  per  airplane  ($120).  A  final 
evaluation  has  been  prepared  for  this 
regulation  and  has  been  placed  in  the 
docket. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safefy.  Aircraft. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
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amends  §  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  39— {AMENDED] 

.J 
1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a],  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449., 
January  12. 1983);  and  14  CFR  11.89. 


§39.13    [AnMnctod] 

2.  By  adding  the  following  new 
airworthiness  directive: 


AvtooB.  Marcel  Daasault-Breguet  Aviatioa 
(AMD-BA):  Applies  to  Model  Fan  )et 
Falcon  series  airplanes  as  listed  in 
AMD-BA  Service  Bulletin  FIF-32-  i 
45(502).  Revision  1.  dated  May  27, 1SB7, 
certificated  in  any  category.  Compliance 
is  required  within  60  days  after  the . 
effective  date  of  this  AO,  unless      ' 
previously  accomplished. 

To  prevent  the  inability  to  extend  the  main 
landing  gear  (MLG)  due  to  the  lateral  door 
rear  lock  jamming,  accomplish  the  following: 

A.  Install  a  stop  on  each  MLG  lateral  door 
rear  lock  in.  accordance  with  AMD-BA  Fan 
Jet  Falcon  Service  Bulletin  FIF-32-45(502), 
Revision  1,  dated  May  27. 1987.  | 

B.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Standardization  Branch.  ANM-113.  FAA. 
Northwest  Mountain  Regjon. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI),  who  may  add  any  comments 
and  then  send  it  to  the  Manager.  i 

Standardization  Branch,  ANM-113.        ! 

C.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for  the         ' 
accomplishment  of  the  modiHcation  required 
by  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Falcon  Jet  Corporation,  TJTin 
Terrace  Avenue,  Hasbrouck  Heights, 
New  Jersey  07604.  These  documents 
may  be  examined  at  the  FAA, 
Northwest  Mountain  Region,  17900 
Pacific  Highway  South,  Seattle. 
Washington,  or  at  the  Seattle  Aircraft 
Certification  Office,  0010  East  Marginal 
Way  South,  Seattle,  Washington. 

This  amendment  becomes  effective  July  11. 

igef 

Issued  in  Seattle,  Washington,  on  May  28, 
1988. 

Frederick  M.  Isaac 

Acting  Director,  Northwest  Mountain  Region. 
(FR  Doc  88-12735  FiM  6-6-88:  8:45  am] 
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14  CFR  Part  30 

[Docket  No.  88-NM-68-AD;  Amdt  39-5046] 

Airworthiness  Directives;  Cessna 
Model  SS50  Series  Airplanes 

AQENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

summary:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AO). 
applicable  to  certain  Cessna  Model  S550 
series  airplanes,  which  currently 
requires  repetitive  inspections  of  the 
cotter  pins  securing  the  main  landing 
gear  (ML^)  torque  link  connections,  and 
repair,  if  necessary.  This  action  expands 
the  applicability  to  include  all  Cessna 
Model  S550  series  airplanes,  and  revises 
the  corrective  action  procedures.  This 
amendment  is  prompted  by  reports  that 
the  cotter  pins  securing  the  MLG  torque 
link  connections  were  found  broken  on 
other  airplanes,  and  reports  that 
corrective  repairs  accomplished  in 
accordance  with  the  existing  AD  are 
inadequate.  This  condition,  if  not 
corrected,  could  result  in  failure  of  the 
cotter  pins,  which  could  lead  to  loss  of 
control  of  the  airplane  during  takeoff  or 
landing. 

EFFECTIVE  DATE:  June.  20, 1988. 
ADDRESSES:  The  applicable  service 
information  may  be  obtained  hoxa 
Cessna  Aircraft  Company,  Citation 
Marketing  Division,  P.O.  Box  7706, 
Wichita,  Kansas  67277.  This  information 
may  be  examined  at  FAA.  Northwest' 
Mountain  Region.  17900  Pacific  Highway 
South,  Seattle.  Washington,  or  FAA. 
Central  Region,  Wichita  Aircraft 
Certification  Office,  1801  Airport  Road, 
Room  100,  Mid-Continent  Airport. 
Wichita.  Kansas. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Douglas  W.  Haig,  Aerospace 
Engineer,  Wichita  Aircraft  Certification 
Office.  FAA.  Central  Region,  1801 
Airport  Road.  Room  100.  Mid-Continent 
Airport,  Wichita  Kansas  67209; 
telephone  (316)  946-4409. 
SUPPLEMENTARY  INFORMATION:  On 

February  6. 1986,  the  FAA  issued  AD  86- 
01-02.  Amendment  39-5237  (51  FR  5513; 
February  14. 1986).  applicable  to  Cessna 
Model  S550  series  airplanes.  Serial 
Numbers  S550-0001  through  S550-0079, 
which  requires  inspection  to  ensure  that 
the  cotter  pins  securing  the  left  and  right 
MLG  torque  link  connections  are  not 
missing  or  do  not  indicate  evidence  of 
being  cut  or  sheared  by  the  attaching 
nut.  If  the  pins  are  not  in  place,  or  are 
broken,  they  must  be  replaced  or 
repaired.  That  action  was  prompted  by 
reports  of  broken  cotter  pins.  This 
condition,  if  not  corrected,  could  result 


in  loosening  of  the  attaching  nut  and 
bolt,  and  could  lead  to  loss  of  control  of 
the  airplane  during  takeoff  or  landing. 

Recently,  the  FAA  has  received 
reports  of  broken  cotter  pins  found  on 
other  Cessna  Model  S550  series 
airplanes  with  serial  numbers  outside  of 
those  affected  by  the  existing  AO. 
Accordingly,  the  FAA  has  determined 
that  the  unsafe  condition  addressed  in 
AD  86-01-02  may  e^dst  on  any  airplane 
of  this  model. 

Additionally,  there  have  been  two 
reports  of  broken  cotter  pins  found  on 
airplanes  on  which  corrective  repair 
action  had  been  taken  in  accordance 
with  AD  86-01-02.  This  indicates  that 
the  corrective  action  was  apparently 
inadequate. 

Since  this-situation  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design,  this  AD  requires  a  revision 
to  the  Aiiplane  Flight  Manual  (AFM) 
requiring  inspection  of  the  cotter  pins 
prior  to  the  first  flight  of  the  day,  and 
replacement  of  the  cotter  pin  and 
retorquing  of  the  attaching  nut.  if   ' 
necessary. 

The  manufacturer  has  indicated  that  it 
is  designing  a  modification  which,  if 
installed,  would  eliminate  the  need  for 
the  inspections  required  by  this  AD. 
Once  this  modification  is  available,  the 
FAA  may  consider  further  rulemaking  to 
require  its  installation. 

Since  a  situation  exists  that  requires 
immediate  adoption  of  this  regulation,  it 
is  found  that  notice  and  public 
procedure  hereon  are  impracticable,  and 
good  cause  exists  for  making  this 
amendment  effective  in  less  than  30 
days. 

The  regulations  set  forth  in  this 
amendment  are  promulgated  pursuant  to 
the  authority  in  the  Federal  Aviation  Act 
of  1958,  as  amended  (49  U.S.C.  1301,  et 
seq.),  which  statute  is  construed  to 
preempt  state  law  regulating  the  same 
subject.  Thus  in  accordance  with 
Executive  Order  12612.  it  is  determined 
that  such  regulations  do  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism 
Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  is  not  considered  to  be  major  under 
Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  rule  must 
be  issued  immediately  to  correct  an 
unsafe  condition  in  aircraft.  It  has  been 
further  determined  that  this  document 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034;  February  28, 1979).  If  this 
action  is  subsequently  determined  to 


involve  a  significant/major  regulation,  a 
final  regulatory  evaluation  or  analysis, 
as  appropriate,  will  be  prepared  and 
placed  in  the  regulatory  docket 
-(otherwise,  an  evaluation  is  not 
required). 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 

AdoptiiHi  of  tfie  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  S  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  39.13)  as 
follows: 

PART  3»-{  AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Audiority:  49  U.S.C.  13S4(a),  1421  and  1423: 
49  U.S.C.  106(g)  (Revised  Pub,  L  97-449, 
January  12, 1983):  and  14  CFR  11.89. 

§39.13    [AmwMtod] 

2.  By  superseding  AD  86-01-02. 
Amendment  39-5237  (51  FR  5513; 
February  14. 1986),  with  the  following 
new  airworthiness  directive: 

CeMoa:  Applies  to  all  Model  S550  series 
airplanes,  certificated  in  any  category. 
Compliance  required  as  indicated,  unless 
previously  accomplished. 
To  prevent  loss  of  control  of  the  airplane 
during  landing  or  takeoff  due  to  failure  of  the 
cotter  pins  securing  the  main  landing  gear 
torque  link  connections,  accomplish  the 
following: 

A.  Widiin  48  horn  after  the  effective  date 
of  tiiis  AO,  incorporate  the  following  into  the 
Limitations  Section  of  tlie  FAA-approved 
Airplane  Flight  Manual  (AFM).  This  may  be 
accomplished  by  including  a  copy  of  this  AD 
in  the  AFM: 

"Prior  to  the  first  flight  of  each  day,  verify 
that  the  cotter  pins  securiu  the  left  and  ri^t 
main  landing  gear  torque  link  connections  are 
installed.  If  either  cotter  pin  is  broken, 
missing,  or  exhibits  any  evidence  of  being  cut 
or  sheared  by  the  nut,  prior  to  further  flight, 
accomplish  paragraph  B.  of  this  AD." 

B.  If  either  cotter  pin  is  broken,  missing,  or 
exhibits  any  evidence  of  being  cut  or  sheared 
by  the  nut,  the  nut  must  be  retorqued  to  630 
inch-pounds,  then  tightened  to  align  the  cotter 
pin(s]  hole  up  to  a  maximum  torque  of  810 
inch-pounds,  and  a  new  cotter  pin(8),  P/N 
MS24665-287.  installed.  This  must  be 
accomplished  in  accordance  with  Cessna 
S550  Maintenance  Manual  Section  32-11-01, 
pages  403,  404.  and  405. 

C.  An  alternate  means  of  compliance  or 
adjustment  of  the  compUance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager. 
Wichita  Aircraft  Certification  Office,  FAA. 
Central  Regioa 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appro|»iate  service  information  from  the 


manufacturer  may  obtain  copies  upon 
request  to  Cessna  Aircraft  Company, 
Citation  Marketing  Division,  P.O.  Box 
7706.  Wichita,  Kansas  67277.  This 
information  may  be  examined  at  FAA, 
Northwest  Mountain  Region,  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  FAA.  Central  Region, 
Wichita  Aircraft  Certification  Office, 
1801  Airport  Road.  Room  100,  Mid- 
Continent  Airport.  Wichita.  Kansas. 

This  supersedes  Ad  88-01-02,  Amendment 
39-5237. 

This  amendment  becomes  eHiective  June  20, 
198a 

Issued  in  Seattle,  Washington,  on  May  25. 
198& 

Frederick  M.  Isaac 

Acting  Director,  Northwest  Mountain  Region. 
[FR  Doc.  88-12727  Filed  6-6-88:  8:45  am) 
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14  CFR  Pert  39 

[Docket  Na  $»-Hli-47-AD;  Amdt  39-5047] 

Airworthiness  Directives;  Boeing 
Model  767  Series  Airplanes 

agency:  Federal  Aviation 
Admmistration  (FAA).  DOT. 
action:  Fmal  rule. 

summary:  This  amendment  supersedes 
telegraphic  Airworthiness  Directive 
T88-06-51.  issued  on  March  11, 1988, 
applicable  to  all  Boeing  Model  767  series 
airplanes,  which  currently  requires  a 
functional  flow  check  of  die  cargo 
compartment  Halon  fire  extinguishant 
distribution  system.  This  amendment 
requires  additional  inspection  or  testing 
of  the  cargo  compartment  Halon  fire 
extinguishant  distribution  system,  "niis 
amendment  is  prompted  by  reports  diat 
the  cargo  fire  extinguishant  system 
plumbing  was  connected  in  reverse  on 
some  airplanes  and,  in  one  case,  the 
extinguishant  discharge  nozzle  in  the  aft 
compartmmt  was  covered  by  a  ceiling 
panel.  These  conditions,  if  not  corrected, 
could  result  in  severe  damage  to  an 
airplane  in  the  event  of  a  cargo 
compartment  fire. 
date:  Effective  June  20, 1988. 
address:  The  applicable  service 
information  may  be  obtained  from  the 
Boeing  Commercial  Airplane  Company. 
P.O.  Box  3707.  Seattle.  Washington 
98124-2207.  This  biformation  may  be 
examined  at  FAA.  Northwest  Mountain 
Region.  17900  Pacific  Highway  South, 
Seattle,  Washington,  or  Seattle  Aircraft 
Certification  Office,  FAA.  Northwest 
Mountain  Region,  9010  East  Marginal 
Way  South.  Seattle,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Henry  A.  Jenkins,  Systems  and  , 


Equipment  Branch.*  ANM-130S; 
telephone  (206)  431-1946.  Mailing 
address:  FAA.  Northwest  Mountain 
Region.  17900  Pacific  Highway  South.  C- 
68966,  Seattle.  Washington  9816& 
SUPPLEMENTARY  INFORMATION:  On 
March  11, 1988,  the  FAA  issued 
telegraphic  AD  88-06-^1.  applicable  to 
all  Boeing  Model  767  airplanes,  which 
requires  flow  testing  Of  the  cargo 
compartment  fire  extinguishant  system, 
and  repair,  if  necessary.  TTiat  action  was 
prompted  by  two  recent  reports  in  which 
cargo  fire  extinguishant  system 
plumbing  was  connected  in  reverse,  the 
aft  discharge  port  to  the  forward 
compartment  distribution  line  and  vice 
versa. 

Since  the  issuance  of  AD  T88-06-51. 
one  recent  report  also  disclosed  that  an 
extinguishant  discharge  nozzle  in  the  aft 
cargo  compartment  on  one  plane  was 
covered  by  a  ceiling  panel.  This 
condition  could  prevent  discharge  of  the 
fire  extinguishant  into  the  cargo 
compartment  through  that  nozzle. 

These  conditions,  if  not  corrected, 
could  result  in  severe  damage  to  the 
airplane  in  the  event  of  a  cargo 
compartment  fiie. 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  767- 
26A0036.  dated  March  11, 1988,  and 
Boeing  Service  Letter  767-SU26-11 
dated  March  10, 1988,  which  describe 
insp>ection8  for  both  the  cargo  fire 
extinguishant  distribution  system 
reversal  and  covered  extinguishant 
discharge  nozzles. 

Since  this  condition  is  likely  to  exist 
on  other  airplanes  of  the  same  type 
design,  this  AD  supersedes  telegraphic 
AD  T88-06-51  and  requires  inspection  to 
assure  freedom  fi'om  coverage  of  the 
discharge  nozzles,  and  either  a  part 
number  inspection  in  accordance  with 
the  previously  mentioned  service 
bulletin  or,  alternatively,  a  functional 
flow  test  of  the  distribution  system  to 
ensure  proper  operation. 

Since  a  situation  exits  that  requires 
inunediate  adoption  of  this  regulation,  it 
is  found  that  notice  and  public 
procedure  hereon  are  impracticable,  and 
good  cause  exists  for  making  this 
amendment  effective  in  less  than  30 
days. 

Information  collection  requirements 
contained  in  this  regulation  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  [Pub. 
L  96-511)  and  have  been  assigned  OMB 
Control  Number  2120-0056. 

The  regulations  set  forth  in  this 
amendment  are  promulgated  pursuant  to 
the  authority  in  the  Federal  Aviation  Act 
of  1958,  as  amended  (49  U.S.C.  1301.  et 
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seq.],  which  statute  is  construed  to 
preempt  state  law  regulating  the  same 
subject  Thus,  in  accordance  with 
Executive  Order  12612,  it  is  determined 
that  such  regulations  do  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism 
Assessment 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulatim 
that  is  not  considered  to  be  major  under 
Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  with 
respect  to  this  nde  since  the  rule  must 
be  issued  immediately  to  correct  an 
unsafe  condition  in  aircraft.  It  has  been 
further  determined  that  this  document 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  PR  11034;  February  26, 1979).  If  this 
action  is  subsequenUy  determined  to 
involve  a  significant/major  regulation,  a 
final  regulatory  evaluation  or  analysis, 
as  appropriate,  will  be  prepared  and 
placed  in  the  regulatory  docket 
(otherwise,  an  evaluation  is  not 
required).  ^ 

List  of  Subjects  in  14  CFR-Part  S9   ! 

Aviation  safety,  Aircraft 
Adoption  of  the  Amendment 

Accordingly,  pursuant  ^o  the  authority 
delegated  to  me  by  the  administrator, 
the  Federal  Aviation  Administration 
amends  S  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  39.13)  as 
follows: 

PART  39— [AMENDED] 

§3».13    [AfflWKtod] 

IvThe  authority  citation  for  Part  30 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  13S4(a).  1421  and  1423; 
49  U.S.C.  108(g)  (Revised)  Pub.  L  97-449, 
January  12, 1983);  and  14  CFR  11.89. 

2.  By  superseding  telegraphic  AD  88- 
06-51,  issued  March  11, 1988,  with  the 
following  new  airworthiness  directive: 

Boriag:  Applies  to  Boeing  Model  787  series 
airplanes,  certiflcated  in  any  category. 
Compliance  required  as  indicated,  unless 
previously  accomplished. 
To  prevent  severe  damage  to  the  airplane 
in  the  event  of  a  cargo  compartment  Hre,  due 
to  fire  extinguishant  distribution  system 
reversals  or  covered  extinguishant  discharge 
nozzles,  accomplish  the  following: 
.  A.  Within  the  next  24  hours  (1  day)  after 
the  effective  date  of  this  AD,  accomplish 
either  of  the  following: 

1.  Conduct  the  cargo  compartment  firq 
extinguishant  distribution  system  part 
number  inspection,  in  accordance  with 
Boeing  Alert  Service  Bulletin  767-28A0036. 
dated  March  11, 1988:  or 

2.  Conduct  the  functional  flow  check  of  the 
cargo  compartment  Halon  fire  extinguishant 
distribution  system  using  guidelines  in  the 


applicable  section  of  Maintenance  Manual 
26-23-00.  Verify  that  the  flow  is  distributed  to 
the  proper  cargo  compartment 

B.  Within  the  next  30  days  after  the 
effective  date  of  this  AD,  in^>ect  the  cargo 
fire  extinguishant  nozzles  in  accordance  with 
either  Boeing  Alert  Service  Bulletin  767- 
28A0036,  dated  March  11, 196a  or  Boeing 
Service  Letter  767-SL-2&-11,  dated  March  la 
1988. 

C.  Any  detected  cargo  fire  extinguishant 
distribution  system  reversals  and/or  covered 
extinguishant  nozzles  must  be  ordered,  in 
accordance  with  the  Boeing  Model  787 
Maintenance  Manual,  prior  to  further  flight 
with  baggage  or  cargo  in  either  the  forward 
or  aft  cargo  compartments. 

D.  Within  7  days,  report  a  complete 
description  of  the  findings  from  the 
accomplishment  of  the  requirements 
paragraph  A.,  above,  from  which  it  is 
determined  that  the  flow  is  not  distributed  to 
the  proper  cargo  compartment;  and  from  the 
requirements  of  paragraph  B.,  above,  from 
which  it  is  determined  that  a  nozzle  is 
covered;  to  the  Manager,  Seattle  Aircraft 
Certification  Office,  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South.  Seattle.  Washington  98168. 

E.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
t>e  used  when  approved  by  the  Manager 
Seattle  Aircraft  Certification  Office,  FAA, 
Northwest  Mountain  Region. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI),  who  may  add  any  comments 
and  then  send  it  to  the  Seattle  Aircraft 
Certification  Office. 

F.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
accomplislunent  of  the  tests  required  by  this 
AD. 

All  persons  a^ected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  information  ftom  the 
manufacturer  may  obtain  copies  upon 
request  to  the  Boeing  Commercial 
Airplane  Company,  P.O.  Box  3707, 
Seattle,  Washington  98124.  This 
information  may  be  examined  at  FAA. 
Northwest  Mountain  Region,  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  Seattle  Aircraft 
Certiflcation  Office.  FAA,  Northwest 
Mountain  Region.  0010  East  Marginal 
Way  South,  Seattle,  Washington. 

This  supersedes  telegraphic  AO  T8d-06-51 
issued  March  11. 1988 

This  amendment  becomes  effective  June  20. 
1988. 

Issued  in  Seattle,  Washington,  on  May  25. 
198& 

Fiaderick  M.  IsMC 

Acting  Director,  Northwest  Mountain  Region. 
[FR  Doc.  88-12728  Filed  &-6-88;  8:45  am] 
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UCFRPartM 

[Docket  Na  tT-NM-ISO-AD;  Aindt  39- 
5950] 

Airworthiness  Directives;  Short 
Brothers.  PLC,  Modei  SD3-30  Series 
Aiiplsnes 

AOCNCY:  Federal  Aviation 
Administration  (FAA).  DOT. 

action:  Final  rule. 


:  This  amendment  adopts  a 
new  airworthiness  directive  (AO), 
applicable  to  certain  Shorts  Model  SD3- 
30  series  airplanes,  which  requires 
replacement  of  certain  pitot  tubes.  This 
amendment  is  prompted  by  reports  of 
inoperative  pitot  tubes  due  to  icing.  This 
condition,  if  not  corrected,  could  result 
in  erroneous  airspeed  and  altitude 
indications. 

DATl:  Effective  July  11, 1988. 

ADDRESSES:  The  applicable  service 
information  may  be  obtained  from  the 
Short  Brothers.  PLC.  Service 
Representative,  2011  Crystal  Drive,  Suite 
713,  Arlmgton,  Virginia  22202-3702.  This 
information  may  be  examined  at  the 
FAA,  Northwest  Mountain  Region,  17900 
Paciflc-Highway  South,  Seattie, 
Washington,  or  the  Seattle  Aircraft 
CertrRcation  Office,  9010  East  Marginal 
Way  South.  Seattle,  Washington. 

FON  FUKTHCR  INrOflMATION  CONTACT. 

Ms.  Armella  Donnelly,  Standardization 
Branch.  ANM-113;  telephone  (206)  431- 
1967.  Mailing  address:  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  C-68966,  Seattle,  Washington 
98168. 

SUPPLEMENTARV  INFORMATION:  A 

proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulatipns  to  include  an 
airworthiness  directive  (AD),  applicable 
to  Shorts  Brothers  Model  SD3-30  series 
airplanes,  which  requires  replacement  of 
certain  pitot  tubes,  was  published  in  the 
Federal  Register  on  March  22, 1988  (52 
FR  9322). 

Interested  person  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  in  response  to 
the  proposal. 

After  careful  review  of  the  available 
data,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require 
adoption  of  the  rule  as  proposed. 

It  is  estimated  that  66  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  will  take  approximately  3  manhours 
per  airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  cost 
will  be  $40  per  manhour.  Based  on  these 
figures,  the  total  cost  impact  of  this  AD 


to  U.S.  operators  is  estimated  to  be 
$7,92a 

The  regulations  set  forth  in  this 
amendment  are  promulgated  pursuant  to 
the  authority  in  the  Federal  Aviation  Act 
of  1958,  as  amended  (49  U.S.C  1301.  et 
seg.),  which  statute  is  construed  to 
preempt  state  law  regulating  the  same 
subject.  Thus,  in  accordance  with 
Executive  Order  12612.  it  is  determined 
that  such  regulations  do  not  have 
federalism  implications  warranting  the 
preparation  of  a  FederaUsm 
Assessment. 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  document 
(1)  involves  a  proposed  regulation  which 
is  not  major  under  Executive  Order 
12291  and  (2)  is  not  a  signiHcant  rule 
pursuant  to  die  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26, 
1979);  and  it  is  further  certiff  ed  under  die 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  proposed  rule,  if  promulgated, 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
becatise  of  the  minimal  cost  of 
compliance  per  airplane  ($120).  A  final 
evaluation  prepared  for  this  action  is 
contained  in  the  regulatory  docket 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  8  39.13  of  Part  39  of  the  Federal 
Aviaticm  Regulations  as  follows: 

PART39-[AMENOED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1354(a).  1421  and  1423; 
48  U.S.C  106(g)  (Revised  Pub.  L  97-449. 
January  12, 1983);  and  14  CFR  11.88. 

f  39.13   [Amsndedl 

2.  By  adding  the  following  new 
airworthiness  directive: 

Short  BiotiMra.  PLC:  Applies  to  Model 
9)^-30  series  airplanes;  serial  numbers 
SH30O2  through  SH308e,  inclusive; 
certificated  in  any  category.  Compliance 
required  as  indicated,  unless  previously 
accomplished. 

To  prevent  pitot  tubes  from  becoming 
inoperative  due  to  icing,  which  conld  result  in 
erroneous  airspeed  and  altitude  indication, 
acoorapUsh  die  following: 

A  Within  the  next  180  days  after  the 
effective  date  of  this  AO.  replace  pitot  tubes 
having  the  code  letter  "Z"  adjacent  to  the 
serial  number  with  one  containing  ■  code 
letter  other  than  "Z",  in  accordance  with 
accomplishment  instructions  in  Service 


Bulletin  S03-34-28,  Revision  1,  dated 
September  1. 1985. 

B.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety  and 
which  has  the  concurrence  of  ah  FAA 
Principal  Maintenance  Inspector,  may  be 
used  when  approved  by  the  Manager. 
Standardization  Branch,  ANM-113,  FAA. 
Northwest  Mountain  Region. 

Note:  The  recjtiest  should  t>e  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI),  who  may  kdd  any  comments 
and  then  send  it  to  the  Manager,  Seattle 
Aircraft  Certification  Office. 

C.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.198  to 
operate  airplanes  to  a  base  for  the 
accomplishment  of  the  requirements  required 
by  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  information  from  the 
manufacturer  may  obtain  copies  upon 
requeit  to  Short  Brothers,  PLC,  Service 
Representative,  2011  Crystal  Drive,  Suite 
713,  Arlington.  Virginia  22202-3702.  This 
information  may  be  examined  at  the 
FAA,  Northwest  Mountain  Region,  17900 
Pacific  Highway  South,  Seattie, 
Washington,  or  the  Seatde  Aircraft 
Certification  Office,  9010  East  Marginal 
Way  South,  Seattie,  Washington. 

This  amendment  becomes  effective  July  11, 
1988. 

Issued  in  Seattle,  Washington,  on  May  28, 
1988. 

FraderickM.  Isaac 

Acting  Director  Northwest  Mountain  Region. 
(FR  Doc.  88-12736  FUed  8-8-88;  a-45  am] 
SRJJNQ  cooE  mw-n-M 


14  CFR  Part  39 

[Docket  Na  87-NM-74-AD:  Amdt  39-5948] 

Airworthiness  Directives;  Boeing 
Modei  747  Series  Airplanes 

AQENCV:  Federal  Aviation 

Administration  (FAA),  DOT. 

action:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  747 
airplanes  equipped  with  an  integrated 
autopUot/ flight  director  and  a  Landing 
Rollout  Control  Unit  (LRCU)  computer, 
which  reqiures  certain  revisions  to  the 
Airplane  Flight  Manual  (AFM) 
concerning  landing  operations  and  the 
installation  of  a  placard  on  the 
instrument  panel,  or,  as  an  alternate, 
rewoik  of  the  computer.  Tliis 
amendment  is  prompted  by  an  incident 
of  excessive  bank  angle  during 
touchdown.  This  condition,  if  not 
corrected,  could  result  in  contact  of  the 


engine  nacelle  with  the  runway  upon 
landing. 

DATE  Effective  July  11. 198& 
ADDRCSSCS:  The  applicable  service 
information  may  be  obtained  from  the  ~ 
Boeing  Commercial  Airplane  Company, 
P.O.  Box  3707,  Seatde,  Washington 
98124.  This  information  may  be 
examined  at  FAA.  Northwest  Mountain 
Region,  17900  Pacific  Highway  South. 
Seattie,  Washington,  or  the  Seattie 
Aircraft  Certification  Office,  9010  East 
Marginal  Way  SouUi,  Seatde, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Frank  vanLeynseele.  Systems  and 
Equipment  Branch,  ANM-130S; 
telephone  (206)  431-1948.  Mailing 
address:  FAA.  Northwest  Mountain 
Region.  17900  Pacific  Highway  South.  C- 
68966,  Seattie,  Washington  93168. 
8UFPLEMENTARY  INFORMATION:  A 

proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  which  requires 
certain  revisions  to  the  Airplane  Flight 
Manual  (AFM)  concerning  landing 
operations  and  the  installation  of  a 
placard  on  the  instrument  panel  on 
certain  Boeing  Model  747  airplanes  was 
published  in  Uie  Federal  Rej^ter  on  July 
15. 1987  (52  FR  26484). 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

The  firat  conunenter,  the  Air 
Transport  Association  (ATA)  of 
America,  expressed  no  objections  to  the 
proposed  rule. 

The  other  conunenter,  the  Boeing 
Commercial  Airplane  Company, 
submitted  a  letter  fi^m  a  foreign 
operator  of  a  Model  747  airplane 
indicating  that  the  operational  costs 
resulting  from  the  proposed  rule  could 
be  far  in  excess  of  that  indicated  in  the 
Notice.  The  FAA  agrees  that  additional, 
indirect  costs  might  be  incurred  if,  for 
example,  it  were  necessary  that  an 
airplane  divert  to  a  different  airport  as  a 
result  of  the  limitations  imposed  by  this 
AD.  However,  the  economic  analysis  of 
this  rulemaking  identifies  only  those 
costs  associated  directiy  with  the 
requirements  of  the  AD,  in  this  case,  a 
change  to  pages  in  the  AI^  and  cockpit 
placards,  or  an  optional  modification. 

Further,  Boeing  submitted  data 
obtained  from  simulated  landings  which 
indicate  that  a  pilot  would  recognize  the 
cross-wind  condition  and  take  over  from 
the  autoland  system  to  prevent  the 
airplane  from  striking  an  engine  nacelle 
on  the  runway.  Therefore,  the 
commenter  suggested  that  the 
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requirements  of  the  proposed  AD  are 
unnecessarily  restrictive.  The  FAA  does 
not  concur.  These  airplanes  must  be 
able  to  land  onder  bw  vislbiMty 
miniaoBis  mthoot  developing  high  bank 
angles  in  an  effort  to  uirrect  for  croas- 
wadtkiA. 

Since  the  issuance  of  the  Notica, 
Boeing  has  drweloped  a  andificatiaa  to 
comet  die  exoaaarve  roll  oonditian  that 
could  occur  daaiog  a  cross-wind  landing. 
The  FAA  has  iteviewed  and  approved 
Boeing  Seme*  Bidletin  747-22-2106 
dated  March  17. 1S86.  which  describes  a 
modiflcation  to  the  Landing  Rollout 
Control  Unit  (LRCU)  computer.  P/N 
6QB00013-75&  The  FAA  has  determined 
that  modificatioa  of  the  LRCU  in 
accordance  with  the  aforementioned 
service  bulletin  is  aa  acceptable 
alternate  means  of  compliance  with  the 
intent  of  this  rule,  and  has  revised  the 
final  rule  to  include  this  modification  as 
an  optional  reijaiiemenL 

Alter  carefid  review  of  the  available 
data,  iuthiding  the  comments  noted 
above,  die  FAA  has  determined  diat  air 
safety  and  die  public  interest  requve  die 
adoption  of  the  r^,  with  the  change 
previously  described. 

It  is  estimated  that  4  aiipianes  of  U.S. 
registry  will  be  affected  by  tlus  AD.  The 
coats  to  operators  who  elect  to  revise 
pages  of  the  FAA-approved  AFKI  and 
in^ail  placaid  (which  can  be 
manulactnred  locally) »  estimated  to  be 
approximately  oae  manhoor  per 
airplane  at  an  average  labor  cost  of  $40 
per  manhour.  Based  oq  thne  figaie*,  die 
total  cost  impact  of  the  AD  on  U.S. 
operatois  ia  estimated  to  be  SlfU.  The 
cost  to  operators  who  elect  to  rework 
the  LRCU  computer  to  a  part  number 
60BOQ013-7eo  is  estimated  to  be 
approximately  6  manhours  per  airplane 
at  an  average  labor  cost  of  $40  per 
manhour.  Baaed  on  tfaeae  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  ia  estimated  to  be  $1.2flO. 

The  ragaiati<HW  set  forthja  this 
aaeadmeat  are  proBtdgated  porsaant  to 
the  authority  in  die  Federal  Aviation  Act 
of  19S&  as  amanded  (40  U.SX:.  1301.  et 
sag.),  which  statute  is  con^ued  to 
preempt  state  law  re^>ukting  the  same 
8ub|act.  Thus,  in  accordance  ivith 
Executive  Order  12812.  it  ia  determined 
that  siich  regulations  do  not  have 
federalism  implicatiaDs  warranting  the 
prepatatioa  of  a  Federalism  ; 

Assesament  \ 

For  the  reasons  discussed  above.  &e 
FAA  has  determined  diat  this  regulation 
is  not  considered  to  be  major  under 
Executive  Order  12291  or  significant 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR 11034;  February  20. 
1979):  and  it  ia  further  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 


that  thia  rule  will  not  have  a  significant 
economic  impact  positive  or  negative. 
on  a  anbatantial  namberol  small 
entttieai  becauaa  tlia  wliihiiai  eoat  of 
compliance  per  airplane  (MO  or  $320).  A 
Anal  evaluation  has  been  prepared  fbr 
this  regulation  and  has  been  placed  in 
the  reguIaWy  docket 

List  of  Subjects  in  14  era  Part  9i 

'Aviation  safety.  Aircraft 

Adoption  of  the  Amendmant 

Accordingly,  pnrsoent  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  i  39.13  otPart  39  of  the  Federal 
Aviation  Regulations  (14  CFR  38Ll3)as 
follows: 

PART  1$-(AMEN0CO] 

1.  The  authority  cHatun  for  Part  3B 
continues  to  read  a»  foBows: 

Amfaoritr  40  U.S.C.  1954(a).  1421  and  1423; 
«8  U.&C  101(8)  pteviaed  Pebu  L  g7-44e, 
Januuy  12. 1W3);  aid  14  C7R  XtM. 

S  30.13    [AmamMI 

2.  By  adding  the  following  new 
airworthinaas  directive: 

Boeing:  AppBes  to  Model  747  series 

•iiplaiacs,  eqwippwd  witii  tlw  aMtopilat/ 
flight  director  which  baa  the  I.«nding 
Rollout  Control  Unit  (^UIU).  part  . 
mmiber  60800013-758.  with  ihe  rollout 
function  not  installed  or  previously 
removed,  certificated  in  any  category. 
Cue]|iilMiLi  is  reqniied  as  imficated, 
unlos  previoosly  aoooiapliahed. 
To  prevent  engine  contect  with  Ike  nsway 

aa  a  result  of  exceuive  aiiplane  roll  after 

touchdown,  accomplish  the  following: 
A.  Within  the  next  15  days  aflsr  1l>e   ° 

effective  date  of  this  AD,  accomplish  the 

fciUowiiV 

1.  Incorporate  &e  following  into  the 
LimitatiaBs  Sactiaa  of  the  AiiplaM  FUght 
Manual  (AFM).  This  may  be  acoosnpMsfasd  by 
inserting  a  copy  of  this  AD  in  the  AFM: 
"Disconnect  autopilot  prior  to  80  fset  AGL 
during  approach  to  laWd;"  and 

2.  Install  a  placard  in  plain  view  of  both  the 
Captain  and  First  Officer,  which  reads  as 
follows:  "Disconnect  autopilot  prior  to  50  feet 
AGL" 

a  Rewwk  of  d»  LRCU.  P/N  eoBOOOl  V-TSO, 
in  aocordaace  with  the  tastnctieiia  contaiaad 
in  Boeii«  Service  BaHetta  7<7-O-210a^  dated 
MMch  17.  lOBO.  consMtiitos  tsfwinatlai  actiaa 
for  the  nq/tflnmetim  9f  patapaph  A.,  above. 

C  An  altamata  aaaas  of  compUaace  or 
adjustment  of  oonsidiaDCc  tiina.  which 
provides  an  acceptable  level  of  aafety,  may 
be  used  when  appruved  by  the  Manager, 
Seattle  Aircraft  Certiftcation  Offiea.  FAA. 
Northwest  Mooitahi  Regioii. 

Note:  The  n^ueat  ahoald  be  forwaidad 
tfanragh  an  FAA  Priadpal  Avionics  ioapactar 
(PAI).  who  may  add  any  ooBBants  sbkI  then 
send  it  to  the  SsatUe  Akcraft  Ositification 
Office. 


D.  Special  flight  pannils  ssay  be  lasoad  in 
accordance  with  FAR  21407  and  21.190  to 
operate  aiiplanss  to  a  l>ase  for  the 
accomphshnient  of  dn  le^juhsinents  of  mis 
AD. 

All  persons  affected  by  thia  directive 
who  have  not  already  received  the 
appropriate  service  docuaienta  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Boeix^  Coaamercial  Airplane 
Company.  P£).  Bex  3707  Saatde. 
Washio^on  08124.  llieaa  documents 
may  be  examined  at  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  Seatde,  Washington,  or  at  the 
Seattle  Aircraft  Certification  Office, 
9010  East  Marginal  Way  SouUi.  Seattle, 
Washington. 

This  amendment  becomes  etisctWe  )«iy  tl, 
1988. 
Issuad  in  Seatde.  Washingtaa.  on  May  20, 

19801 


rTeeafiOK  M.  ] 

Acting  Dameier.  NatdtMnatt  Moaatain  Region. 

[FR  Doc.  00-12734  Filed  a-4-aa;  OylS  am] 
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UCFRPirtat 
(Dochat  NOk  tT-CE-M-M): 


AlrworthlnMO  Dir«ctlvM;  Partonavia 
Costwioiw  AotohmiHcow,  ejp  A,( 
Modote  P  68.  P  CtB.  P  MC,  PMC-TC. 
P  68  "ObMfvor",  and  P  68-TC 
"OtMMVor"! 


AQCNCT  Federal  Aviation 
Administration  (FAA),  DOT. 

;  Final  rule. 


StiMMAHY:  This  amendment  adopts  a 
new  Airworthiness  Directive  (AD), 
applicable  to  Partenavia  Costruzione 
Aeronandcfaa.  84KA.,  Models  P  68,  P 
68B,  P  68C  P6aC-TC  P  68  "Obaerver", 
and  P  68-TC  "Observer"  abplaoaa, 
which  requires  initial  and  reeairing 
visual  or  non-destructive  inapectioo  of 
the  engine  mounting  brackets,  repair  or 
replacement  if  corrosion  or  cracking  is 
found,  aoDd  modification  of  the  alii^ane 
to  provide  inspectioa  accesa.  Several 
reports  of  cracka  and  oorrosioB  have 
been  reoaived  by  'the  airplane 
manufacturer.  Undetactad  comaiaa  or 
cracks  can  reauh  in  stractaral  hiknra  of 
the  engine  mounts,  wUrt  OHMle  flutter, 
and  subsequent  loss  of  the  aiipluia.  Tlie 
actions  required  by  this  AD  will  prevent 
structural  failiua  of  the  engine  mounts. 

DATES:  Effective  Data:  )aiy  13, 1886. 

ComfJkmce:  Aa  psuecribad  within  the 
body  of  the  AD. 

AOORESSCS:  ftirtenavia  Costruzione 
Aeraoauticha.  S4>A.  Service  Bulletin  {Si 
B)  Na  7a  Revision  1.  dated  May  13. 


1987,  applicable  to  this  AD  may  be 
obtained  from  Partenavia  Costruzione 
Aeronautiche,  S.p.A..  Via  Cava,  Casoria- 
Naples,  Italy:  Telephone:  81  759-0946. 
Thip  information  may  also  be  examined 
at  the  Rules  Docket,  FAA.  Office  of  the 
Regional  Counsel.  Room  1558,  601  East 
12th  Street,  Kansas  City.  Missouri  64106. 
FOR  FURTHEfl  INFORMATION  CONTACT: 

Mr.  Munro  Dearing,  Aircraft 
Certification  Staff,  AEU-100,  Europe, 
Africa  and  Middle  East  Office,  FAA.  c/o 
American  Embassy,  B-1000,  Brussels, 
Belgium:  Telephone  513.38.30,  ext.  2710/ 
2711;  or  Mr.  John  P.  Dow.  Sr.,  FAA, 
ACE-109,  601  East  12th  Street  Kansas 
City,  Missouri  64106;  Telephone  (816) 
426-6932. 
SUPPLEMENTARY  INFORMATION:  A 

proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  include  an  AO 
requiring  initial  and  recurring  visual  or 
non-destructive  inspection  of  the  engine 
mounting  brackets,  repair  or 
replacement  if  corrosion  or  cracking  is 
found,  and  modiflcation  of  the  airplane 
to  provide  inspection  access  on 
Partenavia  Costruzione  Aeronautiche, 
S.p.A.,  Models  P  68.  P  683.  P  68C,  P68C- 
TC.  P  68  "Observer",  and  P  68-TC 
"Observer"  airplanes  was  published  in 
the  Federal  Register  on  December  10, 
1987  (52  FR  46776}.  The  airplane 
manufacturer  issued  S/B  70,  dated 
November  21, 1986,  applicable  to  Model 
P  68,  P  68B,  P  68C.  P  68C-TC.  P  68 
"Observer",  and  P  68-TC  "Observer" 
airplanes  based  on  one  report  of 
corroded  or  cracked  engine  mount 
brackets.  The  FAA  determined  at  that 
time  that  the  unsafe  condition  addressed 
by  Partenavia  S/B  70  was  not  likely  to 
exist  or  develop  in  other  products  of  the 
same  type  design. 

An  additional  thirteen  reports  of 
corrosion  and  cracks  were  subsequentiy 
received,  including  areas  not  previously 
reported.  Consequently,  Partenavia 
Costruzione  Aeronautiche,  S.p.A.  issued 
Partenavia  S/B  No.  70,  Rev.  1.  dated 
May  13, 1987,  which  describes  initial 
and  recurrent  visual  or  non-destructive 
inspection  and  modification  to  install 
inspection  holes  and  repair  or 
replacement  of  engine  mount  brackets  if 
corrosion  or  a  crack  is  found. 

As  a  result  of  these  additional  reports, 
the  FAA  has  determined  that  if  the 
cracks  and  corrosion  addressed  in  these 
reports  remain  undetected,  catastrophic 
failure  of  the  engine  mount  may  occur 
resulting  in  possible  whirl  mode  flutter 
and  loss  of  the  airplane. 

The  Registro  Aeronautico  Italiano 
(RAI),  which  has  responsibility  and 
authority  to  maintain  the  continuing 
airworthiness  of  these  airplanes  in  Italy, 
classified  Partenavia  S/B  No.  70,  Rev.  1, 


dated  May  13. 1987.  and  RAI  AD  No.  87- 
141/P.68-36.  Rev.  2,  dated  August  31, 
1987,  and  the  actions  recommended 
therein  by  the  manufacturer  as 
mandatory  to  assure  the  continued 
airworthiness  of  the  affected  airplanes. 
On  airplanes  operated  under  Italian 
registration,  this  action  has  the  same 
effect  as  an  AD  on  airplanes  certified  for 
operation  in  the  United  States.  The  FAA 
relies  upon  the  certification  of  the  RAI 
combined  with  FAA  review  of  pertinent 
documentation  in  finding  compliance  of 
the  design  of  these  airplanes  with  the 
applicable  United  States  airworthiness 
requirements  and  the  airworthiness  and 
conformity  of  products  of  this  desi^ 
certificated  for  operation  in  the  United 
States. 

The  FAA  examined  the  available 
information  related  to  the  issuance  of 
Partenavia  S/B  No.  70.  Rev.  1,  dated 
May  13. 1987,  and  the  mandatory 
classification  of  this  S/B  by  the  RAI,  as 
well  as  the  information  available 
concerning  the  additional  reports  of 
corrosion  and  cracks  in  the  engine 
mount  brackets,  and  concluded  that  the 
condition  addressed  by  Partenavia  S/B 
No.  70,  Rev.  1,  dated  May  13, 1987.  was 
an  unsafe  condition  that  may  exist  on 
other  airplanes  of  this  type  certificated 
for  operation  in  the  United  States. 
Accordingly,  the  FAA  proposed  an 
amendment  to  Part  39  of  the  FAR  to 
include  an  AD  on  this  subject. 

Interested  persons  have  been  afforded 
an  opportunity  to  comment  on  the 
proposal.  No  comments  or  objections 
were  received  on  the  proposal  or  the 
FAA  determination  of  the  relR'ed  cost  to 
the  public. 

Subsequent  to  the  issuance  of  the 
NPRM,  die  FAA  discovered  that 
instructions  for  recurrent  inspections 
and  serial  number  effectivity  had  been 
omitted.  Accordingly,  since  no 
additional  cost  to  the  pubhc  is  incurred, 
and  no  change  ofthe  intent  or  substance 
of  the  NPRM  is  iifvolved,  die  AD  is 
adopted  with  the  subject  matter  of  those 
omissions  incorporated  therein. 

The  FAA  has  determined  that  this 
regulation  involves  70  U.S.  registered 
Biplanes  at  an  appropriate  initial  cost 
of  $2,216  per  airplane  and  $80  thereafter 
per  inspection  for  each  airplane 
resulting  in  a  total  initial  fleet  cost  of 
$155,120  and  recurring  fleet  inspection 
cost  of  $5,600  thereafter.  The  cost  of 
compliance  with  t^e  proposed  AD  is  so 
small  that  the  expense  of  compliance 
will  not  be  a  significant  financial  impact 
on  any  small  entities  operating  this 
airplane. 

The  regulations  set  forth  in  this 
amendment  are  promulgated  pursuant  to 
authority  in  the  Federal  Aviation  Act  of 
1958,  as  amended  (49  U.S.C.  1301  et 


seg.),  which  statute  is  construed  to 
preempt  State  law  regulating  the  same, 
subject  Thus,  in  accordance  with 
Executive  Order  12612,  it  is  determined 
that  such  regulation  does  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism 
Assessment 

Therefore,  I  certify  that  this  action  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26. 1979);  and  (3)  will  not  have  a 
significant  economic  impact,  positive  or 
negative,  on  a  substantial  number  of 
small  entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

A  copy  of  the  final  evaluation 
prepared  for  this  action  is  contained  in 
the  regulatory  docket  A  copy  of  it  may 
be  obtained  by  contacting  the  Rules 
Docket  at  the  location  provided  under 
the  caption  "ADDRESSES". 

list  of  Subjects  hi  14  CFR  Part  39 

Air  transportation.  Aircraft  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  purauant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  9  39.13  of  Part  39  of  tiie  FAR  as 
follows: 

PART  3»-[  AMENDED] 

1.  The  authorify  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423; 
49  U.SC.  10e(g)  (Revised.  Pub.  L  97-449. 
)anuary  12, 1983);  and  14  CFR  11.89. 

§30.13    [Amandad] 

2.  By  adding  the  following  new  AD: 

Partenavia  Costnudone  Aeronautiche  S.pA.: 

Applies  to  Models  P  68,  P  688,  P68C. 
P68C-TC,  P  68  "Observer",  and  P  68-TC 
"Observer"  (all  serial  numtwrs  (S/N)) 
airplanes  certificated  in  any  category. 
Compliance:  Required  initially  within  6 
calendar  months  after  the  effective  date  of 
this  AD  unless  already  accomplished  within 
the  last  24  calendar  months  preceding  the 
efiective  date  of  this  AD,  and  thereafter  at 
intervals  not  to  exceed  24  calendar  months  or 
500  hours  time-in-service,  fTIS)  whichever 
occurs  first,  unless  already  accomplished. 
To^prevenf  engine  mount  failure,  whirl 
mode  flutter,  and  structural  failure  of  the 
wing,  accomplish  the  following: 

(a)  For  S/N  1  thru  368,  at  tlie  time  of  the 
iniiial  inspection  specified  in  this  AD,  modify 
the  engine  skin  panels  for  inspection  access 
in  accordance  with  the  instructions  in  Section 
1  of  Partenavia  Service  Bulletin  (S/B)  No.  7a 
Rev.  1,  dated  May  13. 1987. 

(b)  For  S/N  1  thru  368.  visually  inspect  the 
upper  and  lower  engine  mounts  and 
attachments  for  surface  corrosion  and  cracks 
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in  accorduce  with  the  inalnictioaa  ia  Sectian 
1  of  the  above  S/B.  Q  cracks  or  aurface 
ooRosioii  are  found,  prior  to  further  fUght 
repair  the  affected  atmcture  in  accordanct 
with  we  Insli  nctioiis  in  paragraph  (d]  of  this 
AO. 

(c)  Ftar  S/N  3aB  and  nbaeqtMiit.  visMtf 
inspect  the  upper  and  lowar  engine  moaite 
and  attachments  for  surface  corniaioa  moA 
cracks  in  acGOfdanoe  wMh  the  instrwctiaos  in 
Sectian  3  of  the  above  S/&  If  cracka  or 
surface  coiTosiao  are  foond,  prior  to  faithtr 
flight  repair  the  aHected  structure  in 
accordutce  with  the  iastniclions  in 
paragnpfa  (d)  of  this  AO. 

(d)  If  cracks  or  soiface  cocTosion  are  found 
as  a  taaaH  of  the  iwapfiijwne  specified  in 
paragraph  (b)  or  (c)  of  thia  AO,  prior  to 
furthv  Bight  repair  the  affected  stractnre  as 
follows: 

(1)  If  the  surface  oorraaicn  or  crack  extends 
no  deeper  than  75/1000  (7.5X)  of  the  origiaal 
local  dticknesa.  so  that  no  leas  than  9ZJS%  of 
the  original  local  tfaidcness  remains,  repair 
using  the  piucedaies  described  in  Section  1  of 
Partenavia  S/B  No.  70.  Utrr.  1,  dated  May  13, 
1987. 

(2)  If  any  crack  or  surface  corrosiQa 
extends  deeper  than  75/1000  (7.5%)  of  the 
original  local  thickiwss,  so  that  less  than 
92.5%  of  the  original  local  thicknesa  rcraaas 
including  blistering,  pitting,  or  flaking,  prior 
to  farther  flight  remore  and  replace  the 
aftectad  part  arith  a  aervicaable  pait  as 
described  in  Sectioa  2  of  Partena  via  S/B  Na 
7a  Rev.  1.  dated  May  13. 1987. 

(e)  Within  one  week  following  each 
inspection  specified  in  paragraph  (b)  or  (c)  of 
this  AO,  submit  a  written  report  of  the  readt 
of  that  inspection  to  include  whether  or  not 
damage  was  found,  part  uuuibei(«)  involved, 
extent,  location,  and  daacription  of  any 
damage  found,  and  a  brief  description  of 
remedial  measnrss.  Submit  the  reports  to  the 
FAA.  ACE-SM.  an  Bast  12lh  Stosat  Kansas 
City,  Mtaaovi  BCMIl  H  an  teapectian  was 
made  previans  to  this  AD;  fbnsard  the 
requested  data  within  one  week  of  receipt  of 
this  AO.  (Report  approved  by  the  Office  of 
Maaafament  and  Bndest  andarCMB  No. 
2120-OQSA.) 

'  (T)  Aircraft  may  be  flows  in  accordance 
with  FAR  21.197  to  a  location  where  this  AO 
may  be  accomplished. 

(g)  An  equiiwlent  means  of  compliance 
with  this  AI)  may  be  aaed  if  approved  by  the 
Manager,  Aircralk  CartiBcstion  StaK  AEU- 
loa  Eurafie.  Africa  and  Middle  Eaat  Office. 
FAA.  c/o  American  Erabaasy.  B-lOOOi 
Brussels,  Bel^aoe  Telephone  (322)  S13.3830 
ext  3710/2711. 

Au  persons  uiiected  bjr  wn  (firecnve 
may  obtain  copies  of  the  docTiinnTt(^ 
referred  to  henia  tipon  reqtiest  to 
Partenavia  Costniuooe  Aanmautiche. 
S.P.A..  Via  Cava.  CaatHia-Naples.  U^y; 
Tafeplnna  81 750-OMe  (Pradnct 
Support):  or  auiy  exaiaiiM  tlteae 
doonoita  at  tbe  FAA.  Oflhx  of  the 
Regkmal  Counsel,  Roon  1558.  BOl  Bast 
12th  Street  Kansas  City.  Hfissofui  64106. 

This  amendment  become  effective  on 
luly  13. 1988. 


fasnsd  hi  Kansas  City.  Missowi.  onMay  27. 
1988. 
laraUM-Chsvidn. 

Acting  Director,  CenOviJiegioit, 

[FR  Dog.  Sfr-israa  Hied  S-S-S8: 8:46  ami 
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[Ahspacn  DociMt  No.  I^ANI6~4} 

AOKNCT:  Federal  Aviation 

Administration  (FAA).  DOT. 

Acnoii:  Final  rule. 

StMHARY:  This  action  amends  the 
Holyoke,  Colorado.  Transition  Area. 
The  amendment  ia  necessary  to  provide 
controlled  airspace  for  a  new  instrument 
approach  prtjcedure.  The  area  will  be 
depicted  on  aeronautical  charts  for  pilot 
reference,  and  is  intended  to  segregate 
aircraft  operating  in  Instrument  Flight 
Rules  conditiona  and  other  aircraft 
which  are  operating  in  Visual  Fli^t 
Rales  conditions. 

EFncnVK  date:  OeOl  UTC  July  6. 1988. 
FOR  RMTNER  MPOfHATKNI  CONTACT: 
Ted  Mellaad,  A^a4-S36.  Federal 
Aviatioa  Adeiiniatration.  Dodcet  Na  86> 
ANKMb  17900  Pacific  Highway  South. 
C-680ee^  Seattle.  Washii^tan  98188. 
Telephone:  (206)  431-2S3& 
ramn 


History 

On  March  1. 1968,  the  FAA  imposed 
to  amend  Part  71  of  the  Federal  Aviatioa 
Regulations  (14  CFR  Part  71)  to  amend 
the  Hoiyoke.  Colorado  Traoaitian  Area 
(53  FR  6iea). 

Interested  parties  were  invitnd  to 
participate  in  this  itdemaking 
proceeding  by  sofamitting  written 
comments  on  the  proposal  to  the  FAA. 
No  ooamcats  objectioato  the  propoaal 
were  raoeivad.  Section7l.lBl  of  l4rt  71 
of  the  Federal  Aviatioo  Regnlalf  oos  was 
republished  ia  Hmidhook  7408.6D  dated 
January  4. 196a 

The  Ride 


This  aoKwiBMBt  to  Part  71  of  die 
Federal  Aviatiao  Re^datioiM  adds 
controlled  airspace  to  the  Holyf>ke. 
Colotado.  Tiansitiba  Area.  The 
additioBai  area  is  aaeded  to  encompasa 
a  new  approach  procedure  to  the 
Holyoke  Airport  Coloiado.  The  area 
wiU  be  depicted  on  aeronautical  charta 
for  pilot  reference  enabling  pilots  to 
remain  dear  of  controlled  airspace  or 
otherwiaa  cossply  with  Inatrument  Flight 
Rules. 

The  FAA  has  deterauned  that  this 
proposed  regulation  oaly  involves  an 


establi^sd  body  of  teduHcal 
regulatioas  for  wiiich  frsqusnt  and 
routiBa  aiacndmants  an  accassary  to 
keep  tiiem  operattoaally  canent  It 
therefcte— (1)  is  not  a  "raaior  rale" 
under  Executive  Otda  VLOtk;  (2)  is  not  a 
"si^ificaat  rule"  under  DOT  Regulatory 
Policies  and  Procedms  (44  FR  11694; 
Febniary  28. 1078);  aad  (3)  does  not 
warrant  preparatioa  of  a  regulatory 
evaluation  as  the  aatidpatad  impact  is 
so  oiinioiaL  Since  this  is  a  raatine  matter 
that  adll  only  affect  air  trafBc 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated.  wiU  not  hava  a  significant 
ecoBoraic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 

list  of  SableeU  in  14  CFR  Pert  71 

Aviation  safety,  Tiansitloa  areas. 

AdapliOB  of  die  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  aw.  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
amended  as  foUowa: 

PARTTI-fAyENOEO] 

1.  The  audiority  dtation  for  Part  71 
continties  to  read  as  fblk>ws: 

Authodty:  40  U.&C  1348(8).  1354M.  1510; 
Ex-0. 10854: 40  U.&C  100(8)  (Revised  Pub.  L. 
97-449,  January  12. 1983);  14  CFR  11.60. 


971.1t1    lAiasndsdl 

2.  Section  71.181  is  amended  as 
follows: 


Hoiyaka.  Colarado  ( 

On  the  sixth  Hne  after  'Tfeginbodiam 
HOBT,  change  the  period  to  a  semicolon  end 
add  the  following:  *****  and  that  aiispaee 
extending  upwaH  front  UOO  fsst  above  the 
snrfaoe  bonndad  by  V8D  on  the  north.  VS  on 
the  saoth.  and  by  ihn  GDlacadolMnaakn 
State  bonadaiy  on  the  < 


lasoed  in  Seattle,  Wediingtwt.  on  May  20, 
1968. 

F£.Oavis. 

Assistant  Manager.  Air  Traffic  Division 
Northwnt  Moaotain  Region. 
pit  Doc.  88-12730  Filed  8-8-88;  8:45  am] 
I  COOK  4ei«-1Mi 
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[Ah  specs  DOClial  No.  68-AMi-11l 


AltaraPon  of  TfonaMofi  AraOi  MaaotMt 
MT 

AOmcv:  Fedeial  Aviation 
Admiajstrstion  (FAA).  DOT. 

ACTION:  Correction  to  ffaial  rule. 


f:  This  action  corrects  Federal 
Reglstar  Document  88-7885  (as 
published  in  die  Faderal  RagMar  on 
April  11. 1988. 53  FR  11841]  wUch 
corrected  the  final  rule  revising  the 
transition  area  descrfptian  for  Missoula. 
Montana  (FR  Document  86-835  as 
pubUshed  in  the  Fednal  Ragbter  on 
January  19. 1968.  S3  FR  1336).  The 
aforementioned  correction  document 
incorrecdy  referenced  the  Missoula 
VORTAC  209*  radial  radter  dian  die 
Missoula  290*  radial  in  die  7e0-fbot 
transition  area  tlescription. 

FOR  nrnTHER  MPORHATION  CONTACT: 

Bob  Brown.  ANM-53S.  Federal  Aviation 
Administration.  Dockrt  No.  88-ANM-ll. 
17900  Pacific  Hi^way  Soudt  &«8e66. 
Seatde,  Washington  98168,  Telephone: 
(206)  431-2535. 

Issued  in  Seattle.  Waahingtoo.  on  May  20, 
1988. 

FX  Davis, 

Assistant  Manager,  Air  Traffic  Division. 
Northwest  Mountain  Region. 
[FR  Doc.  88-12731  Filed  &-»-88;  8:45  am] 
I  coos  4eia-is.«i 


14  CFR  Part  71 

[  Ataapace  Oacksl  No.  S6-AGL-14I 

Transition  Area  Attaration;  Mobrldge, 
SD 


:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

StJMIIARY:  The  nature  of  diis  action  is  to 
reflect  the  name  change  of  a 
navigational  facility  currently  contained 
in  the  Mobridge,  SD,  transition  area 
description.  The  published  description 
inadvertently  refers  to  the  NDB 
(Nondirectional  Radio  Beacon)  as 
"Mobridge  NDB"  when  in  actuality  die 
focility  name  is  "RiverbendNDB,"  This 
action  only  involves  the  facility  name 
change  and  no  other  changes. 
EFFECTIVE  DATE:  0901  UTC,  August  25, 
1988. 

FOR  FURTHER  INFORMATION  CONTACT 
Harold  G.  Hale,  Air  Traffic  Division, 
Airspace  Brandh,  AGL-520,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Flaines.  Illinois 
60018,  telephone  (312)  694-736a 
•UPPLEMENTARY  INFORMATION: 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  will  alter 
the  Mobridge,  SD,  transition  area  by 
changing  the  NDB  facility  name  firom 
"Mobridge  NDB"  to  "Riverbend  NDB" 
where  it  appears  in  the  transition  area 
description. 


The  alteratioiis  will  affect  only  die 
published  description  and  wrill  cause  no 
change  to  aeronautical  operations  as 
currently  conducted  or  to  the  general 
configuration  of  the  airspaos. 

I  find  dut  notice  and  public  procedure 
under  5  U.S.C  553(b)  are  unnecessary 
because  this  action  is  a  minor 
amendment  in  which  the  public  would 
not  be  particularly  interested.  Section 
71.181  of  Part  71  of  die  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6D  dated  January  4, 
198a 

The  FAA  has  determined  that  this 
pn^iosed  regidation  only  involves  an 
established  body  of  technical 
regulations  for  whichfrequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current  It 
therefore — (1)  is  not  a  "major  rule" 
under  Executive  Order  12^1;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
80  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantiiBd 
number  of  small  entities  under  the 
criteria  of  die  Regulatory  Flexibility  Act 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Transition  areas. 

Adoption  of  the  Amandmani 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  Part  71  of  the  Federal 
Aviation  Regulations  (14  (7R  Part  71)  is 
amended  as  follows: 

PART  71— [  AMENDED] 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

AudMxity:  40  U.S.C  1348(a).  1354(a).  1510: 
E.0. 10854: 49  U.&C  106(g)  (Revised  Pub.  L 
97-448,  January  12, 1963);  14  CFR  IIM. 

871.181    [Amendsd] 

2.  Section  71.181  is  amended  as 
follows: 

MobfMge,  SD  (Amended] 

Wherever  the  words  "Mobridge  NDB" 
appears  substitute  the  words  "Riverbend 
NOT." 

Issued  in  Des  Plaines,  Illinois,  on  May  26, 
1988. 

Teddy  W.  Burcham, 
Manager,  Air  Traffic  Division. 
(FR  Doc  88-12729  Filed  6-6-88;  8:45  am) 
BSJJNO  COOe  4Sia-1S-M 


DEPARTMENT  OF  CQMMCnCC 
Buraau  of  Export  AdnriBMmlla» . 
15  CFR  Part  380 
[Docfcsl  Na  •0227-8061] 
DIsoonthwanca  Of  Daly  Ueanaa  Ual 


r.  Bursau  of  Export 
Administration,  Commeroe. 

ACnoM;  Rnal  rute. 

SUMMARV:  In  accnrdanca  wi&  1 3904  of 
the  E}q)ort  Administration  Regulations, 
the  Department  of  Coaunecce  has 
published  s  daily  list  of  Export  Licenses 
Approved  and  Reexports  Authorized.  A 
notice  was  published  in  the  Federal 
Register  on  i^ril  1, 1988  (53  FR  10553) 
stating  that  effective  May  2. 1986,  the 
Department  of  Commerce  would 
discontinue  publication  of  this  list 
Supplementary  information  in  the  notice 
provided  the  financial  juistification  for 
this  action  and  infomwd  snbscriben 
that  current  subscription  balances 
would  be  refunded  by  the  Department 
within  approximately  six  months. 

This  rule  revises  f  39a4  of  the  Export 
Administration  Regulations  by  removing 
the  provisions  on  the  availability  of  the 
daily  licensing  list 

EFFECTIVE  DATE:  This  rule  is  effective 
May  2, 1968. 

FOR  FURTHER  INFORMATION  CONTACT: 

Willard  Fisher,  Regulations  Branch, 
Bureau  of  Export  Administration, 
Telephone:  (202)  377-3856. 

SUPPLEMENTARY  aiFORMMTION: 

Rulemaking  Requirements 

1.  Because  this  rule  concerns  a  foreign 
and  military  affairs  function  of  the 
United  States,  it  is  not  a  rule  or 
regulation  within  the  meaning  of  section 
1(a)  of  Executive  Order  12291,  and  it  is 
not  subject  to  the  requirements  of  that 
Order.  Accordingly,  no  preliminary  or 
final  Regulatory  Irnpact  Analysis  has  to 
be  or  wUl  be  prepared. 

2.  This  rule  does  not  contain  a 
collection  of  information  subject  to  the 
Paperwork  Reduction  Act  of  19870  (44 
U.S.C.  3501  efse?./ 

3.  Because  a  notice  of  prcqiosed 
rulemaking  and  an  opportunity  for 
public  comment  are  not  required  to  be 
given  for  this  rule  by  sectian  553  of  the 
Administrative  Procedure  Act  (5  U.S.C 
553),  or  by  any  other  law,  under  sections 
e03(a)  and  604(a)  of  die  Re^datory 
Flexibility  Act  (5  U.S.C  603(a)  and 
604(a))  no  initial  or  final  Regulatory 
Flexibility  Analysis  has  to  be  or  will  be 
prepared. 
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4.  Section  13(a]  of  the  Export 
Administration  Act  of  1979,  as  amended 
[EAA)  (50  U.S.C.  app.  2412(a)),  exempts 
this  rule  from  all  requirements  of  section 
553  of  the  Administrative  Procedure  Act 
(APA)  (5  U.S.C.  553).  including  those 
requiring  pubUcation  of  a  notice  of 
proposed  rulemaking,  an  opportunity  for 
public  comment  and  delay  in  effective 
date.  This  rule  is  also  exempt  from  these 
APA  requirements  because  it  involves  a 
foreign  and  military  affairs  function  of 
the  United  States.  Section  13(b)  of  the 
EAA  does  not  require  that  this  rule  be 
published  in  proposed  form  because  this 
rule  does  not  impose  a  new  control. 
Further,  no  other  law  requires  that  a 
notice  of  proposed  rulemaking  and  an 
opportunity  for  public  comment  by  given 
for  this  rule. 

5.  This  rule  does  not  contain  policies 
with  Federalism  implications  sufficient 
to  warrant  preparation  of  a  Federalism 
assessment  under  Executive  Order 
12812. 

Therefore,  this  regulation  is  issued  in 
final  form.  Although  there  is  no  formal 
comment  period,  public  comments  on 
this  regulation  are  welcome  on  a 
continuing  basis.  Comments  should  be 
submitted  to  Willard  Fisher,  Office  of 
Technology  and  Policy  Analysis,  Bureau 
of  Export  Administration.  Department  of 
Commerce.  P.O.  Box  273.  Washington. 
DC  20044. 

List  of  Subjects  in  15  CFR  Part  390 

Administrative  practice  and  I 

procedure.  Advisory  committees. 
Exports. 

Accordingly,  Part  390  of  the  Export 
Administration  Regulations  (15  CFR 
Jarts  368-399)  is  amended  as  follows: 

PART390-{AMENDED1  ! 

1.  The  authority  citation  for  15  CFR 
Part  390  continues  to  read  as  follows: 

Authority:  Pub.  L  96-72,  93  Stat  503  (50 
U.S.C.  app.  2401  et  seq.),  as  amended  by  Pub. 
L  97-145  of  December  29, 1981  and  by  Pub.  L 
99-64  of  July  12, 1965;  Ett  12525  of  July  12. 
1985  (50  FR  28757,  July  18. 1985);  Pub.  L  95- 
223  of  December  2a  1977  (SO  U.S.C.  1701  et 
seq.^  E.0. 12543  of  January  7, 1986  (51  FR  875. 
January  9. 1988). 

2.  Section  390.4  is  revised  to  read  as 
follows: 

S39(U   Dtactosur*  of  Hcsnsa  Issuance  and 
ottwr  M  onnation. 

As  provided  by  section  12(c]  of  the 
Export  AdminisU-ation  Act  of  1979,  as 
amended,  information  obtained  for  the 
purpose  of  considering  license 
applications  and  other  information 
obtained  by  the  U.S.  Department  of 
Commerce  concerning  license 
applications  will  not  be  made  available 
to  the  public  without  the  approval  of  (he 


Secretary  of  Commerce.  Shippers' 
Export  Declarations  also  are  exempt 
from  public  disclosure,  except  vtrith  the 
approval  of  the  Secretary  of  Commerce, 
in  accordance  with  section  12(c)  of  the 
Export  Administration  Act  of  1979  and 
section  301(g)  of  Title  13,  United  States 
Code. 

Dated:  June  2. 1988. 
Vincent  F.  DeCaln, 

Deputy  Assistant  Secretary  for  Export 

Administration. 

(FR  Doa  88-12794  Filed  S-6-86: 8:45  am] 

BHJJNO  COOC  9S10-OT-«i 

■■ 

FEDERAL  TRADE  COMMISSION 
16  CFR  Part  13 

(DkLC-3230] 

Sun  InduaMas,  Inc^  Prohibitad  Trade 
Practicaa,  and  Afflrmativa  Corrective 
Actlona 

agency:  Federal  Trade  Commission. 
ACTION:  Consent  order. 

summary:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  prohibits,  among  other  things,  a 
Jo'nesboro,  AR..  manufacturer  and  seUer 
of  tanning  devices  and  related  products 
frvm  misrepresenting  that  the  use  of  a 
tanning  device  does  not  pose  a  risk  of 
any  harmful  side  effects  to  users.  The 
consent  order  also  requires  the 
respondent  to  include  a  warning 
statement  in  any  advertisements  or 
promotional  materials  used  for  its 
tanning  devices. 

DATE  Complaint  and  Order  issued  May 

13. 1968.1 

FON  nmTHER  INFORMATION  CONTACT! 

Brinley  H.  Williams.  Cleveland  Regional 
Office.  Federal  Trade  Commission.  Suite 
506-Mall  Bldg..  118  St.  Clair  Ave.. 
Cleveland,  OH.  44114.  (216)  522-4210. 
Toby  M.  Levin.  FrC/S-4002. 
Washington.  DC  20580.  (202)  326-3156. 
SUPPLEMENTARY  INFORMATION:  On 
Wednesday.  December  23. 1987,  there 
was  published  in  the  Federal  Register, 
52  FR  48543,  a  proposed  consent 
agreement  with  analysis  In  the  Matter  of 
Sun  Industries,  Inc..  a  corporation,  for 
the  purpose  of  soliciting  public 
comment.  Interested  parties  were  given 
sixty  (60)  days  in  which  to  submit 
comments,  suggestions  or  objections 
regarding  the  proposed  form  of  order. 


Comments  were  filed  and  considered 
by  the  Commission.  The  Commission 
has  ordered  the  issuance  of  the 
complaint  in  the  form  contemplated  by 
the  agreement,  made  its  jurisdictional 
findings  and  entered  its  order  to  cease 
and  desist,  as  set  forth  in  the  proposed 
consent  agreement,  in  disposition  of  this 
proceeding. 

The  prohibited  trade  practices  and/or 
corrective  actions,  as  codified  under  16 
CFR  Part  13.  are  as  follows:  Subpart— 
Advertising  Falsely  Or  Misleadiagly: 
§  13.10  Advertising  falsely  or 
misleadingly;  S  13.195  Safety;  S  13.195- 
60  Product:  S  13.205  Scientific  or  other 
relevant  facts;  §  13.210  Scientific  tests. 
Subpart — Corrective  Actions  And/Or 
Requirements:  1 13.533  Corrective 
actions  and/or  requirements;  $13,533-10 
Corrective  advertising.  S  13.533-20 
Disclcsures;  9  13.533-40  Furnishing 
information  to  media;  §  13.533-45 
Maintain  records;  i  13.533-45(a) 
Advertising  substantiation;  { 13.533-50 
Maintain  means  of  communication. 
Subpart — ^Misr^resenting  Oneself  And 
Goods— Goods:  9  13.1590-20  Federal 
Trade  Commission  Act;  9  13.1710 
Qualities  or  properties;  9 13.1740 
Scientific  or  other  relevant  facts. 

List  of  Subjecto  in  16  CFR  Part  13 

Suntanning  devices,  Trade  practices. 

(Sec.  6, 38  Stat  721;  15  U.S.C.  46.  Interprets  or 
applies  sec.  5, 38  Stat.  719,  as  amended;  15 
U.S.C.  45, 52) 

Emily  H.  Rock, 

Secretary. 

[FR  Doa  88-12749  Filed  6-6-68;  8:45  am] 

MUMQ  COOE  STSO-ftl-a 


16  CFR  Part  500 

Ruiea  and  Reoulationa  Under  the  Fair 
Packaging  and  Lalieling  Act 

agency:  Federal  Trade  Commission. 
action:  Final  rule. 

summary:  The  Federal  Trade 
Commission,  in  accordance  with  the 
requirements  of  the  Regulatory 
Flexibility  Act*  has  conducted  a  review 
of  the  Commission's  Rules  and 
Regulations  Under  the  Fair  Packaging 
and  Labeling  Act '  to  determine  if  the 
Rules  have  had  a  significant  economic 
impact  on  small  entities  and,  if  so. 
whether  the  Rules  should  be  amended  to 
minimize  any  such  impact  In  the  course 
of  its  review,  the  Commission  has  found 
that  there  is  an  insufficient  basis  to 


■  Copies  of  the  Compiaint  and  the  Decision  and 
Order  are  available  {rom  the  Commission's  Public 
Reference  Branch.  H-13a  6th  Street  &  Pennsylvania 
Avenue  NW„  Washington,  DC  20Saa 


■  Pub.  L  S0-394.  s«  Stat.  1164,  i  VS.C.  601  et  seg. 
(19B2)  ("the  RFA"). 
» 16  CFR  Part  500  ["the  Rules"). 


conclude  that  the  Rdes  have  had  a 
significant  economic  impact  apon  a 
substantial  number  of  small  entities.  The 
Commission,  therefore,  is  terrauiatii^ 
this  review  proceeding  and  is  leaving 
the  Rules  in  effect  without  diange. 

date:  This  action  is  effective  as  of  June  ~ 
7  1968. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  G.  Mills.  (202)  326-3035.  Attorney. 
Division  of  Enforcement  Bureau  of 
Consiuner  Protection.  Federal  Trade 
Commission.  Washington,  DC  20580. 
SUPPLEMENTARY  aVORMATION:  The 
Regulatory  Flexibility  Act  requires  that 
the  FTC  conduct  a  periodic  review  of 
rules  that  have  or  will  have  a  significant 
economic  impact  upon  a  substantial 
number  of  small  entities. 
The  Fair  Packaging  and  Labeling  Act 

15  U.S.C.  1453-1455  (the  "FWJV").  tvas 
enacted  in  order  to  eliminate  consumer 
confusion  in  the  marketplace;  to 
standardize  the  means  used  by  sellers  to 
disclose  package  content  information  to 
buyers:  and  to  eliminate  consumer 
deception  and  confusion  concerning 
product  size  representation8.-Section  2 
of  the  Act  states  Con^'ess'  policy  on 
informing  consumer.  'Tackages  and 
their  labels  should  enable  consumers  to 
obtain  accurate  information  as  to  the 
quantity  of  the  contents  and  should 
facilitate  value  comparisons."  15  U.S.C. 
1451. 

The  Federal  Trade  Commission  has 
enforcement  responsibility  over  package 
disclosures  placed  upon  "constmier 
commodities"  as  defined  in  the  FnJL 
The  Food  and  Dnig  Administration  and 
the  U.S.  Department  of  Agricultive  have 
analogous  responsibilities  and 
.regulations  covering  foods,  drugs, 
devices  and  cosmetics,  and  meat  and 
poultry  products,  respectively. 

In  1968,  The  Commission  issued  rules 
implementing  the  Fair  Packaging  and 
Labeling  Act  These  rules  are  codified  at 

16  C3TI  Part  500.  The  FPLA  regulations, 
which  closely  parallel  the  Act's 
requirements,  establish  requirements  for 
the  manner  and  form  of  the  labeling  of 
consumer  commodities  (as  defined  fai 
the  FPLA)  with:  (1)  The  identity  of  the 
commodity;  (2)  the  name  and  place  of 
business  of  the  manufacturer,  packer  or 
distributor  (3)  the  net  quantity  of 
contents;  and  (4)  the  net  quantity  of 
servings,  uses  or  applications 
represented  to  be  present  16  CFR  500.3- 
50a2&  The  rules  also  require  sellers  that 
make  "cents  off."  "introductory  o^er," 
or  "economy  size"  claims  to  keep 
records  for  one  year  showing 
compliance  with  the  Act's 
substantiation  requirements  for  such 
claims.  16  CFR  500.10O^50ai03. 


On  December  24. 1987,  the 
Commission,  in  accordance  with  the 
requirements  of  the  RFA  and  the 
Commission's  plan  for  the  Periodic 
Review  of  the  Rules.  ^  published  a  notice 
in  the  Fedaral  Roister  *  soliciting 
comments  on  whether  the  Commission's 
Rules  and  Regulations  Under  the  Fair 
Packaging  and  LabeHng  Act  have  had  a 
significant  economic  impact  on  small 
entities  and.  if  so.  whether  the  Rules 
should  be  amended  to  minimize  any 
such  impact  The  notice  requested  that 
all  comments  and  data  be  submitted  to 
the  Commission  no  later  than  January 
25.1988. 

The  purpose  of  diis  review  was 
limited  to  determining  whether  the  Rules 
should  be  continued  without  change,  or 
should  be  amended  or  rescinded, 
consistent  with  the  stated  objectives  of 
the  applicable  statute,  to  minimize  any 
significant  economic  impact  of  the  Rules 
upon  a  substantial  number  of  small 
entities. 

No  comments  were  received  in 
response  to  the  Notice  requesting 
comments.  In  view  of  this  fact,  the 
Commission  concludes  that  there  is  an 
insufficient  basis  for  finding  that  the 
Rules  have  had  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Therefore,  the  Commission 
hereby  terminates  the  review 
proceeding  and  leaves  the  Rules  in 
effect  witlKHit  modification. 

List  of  Subjects  m  16  CFR  Part  586 

Packaging,  Labeling,  Trade  practices. 

Authority:  The  Regulatory  Flexibility  Act  5 
U.S.C.  601  et  seg.  (1980). 

By  direpUon  of  the  Coramigsion. 
Emily  H.  Rock. 
Secretary. 

(FR  Doc.  88-12748  Filed  6-6-88;  8:45  am] 

SIUJNO  COOC  t7S0-«1-M 


DEPARmiENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  284 

[Docket  No.  RM8a-14-001] 

Interpretation  of  Section  5  of  the 
Outer  Continental  Slielf  Lande  Act 
(OCSLA) 

Issued:  June  1, 1988. 

AQENCV:  Federal  Energy  Regulatory 
Commission.  DOE. 


action:  Order  granting  rehearing  solely 
for  the  purpose  of  further  consideration. 

summary:  On  April  1. 1988,  the  Federal 
Energy  Regulatory  Commission 
(Commission)  issued  an  interpretative 
rule  in  Order  No.  491  interpreting 
section  5  of  the  Outer  Continental  Shelf 
Lands  Act  (OCSLA).  The  Commission 
grants  rehearing  of  its  interpretative  rule 
solely  for  the  purpose  of  fiu'ther 
consideration. 
EFFECnvE  date:  June  1, 1988. 

FOR  FURTHER  INFORMATNM  OONTACT 

Roger  E.  Smith.  Office  of  the  General 
Counsel,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street 
NE..  Washington.  DC  20426,  (202)  357- 
8530. 


SUPPLEMENTARY  MPORMATION: 

Before  Commissioners:  Martha  O.  Hene, 
Chairman:  Anthony  G.  Sousa,  Charles  G. 
SUlon  and  Charles  A.  Trabandt. 

Order  Granting  Rehearing  Solely  for  the 
Purpose  of  Further  Consideration 

On  April  1, 1988.  the  Federal  Energy 
Regulatory  Commission  (Commission) 
issued  an  interpretative  rule  (Order  No. 
491)  and  a  notice  of  proposed 
rulemaking  (NOPR)  widi  respect  to 
section  5  of  the  Outer  Continental  Shelf 
Lands  Act  (OCSLA).  > 

Pursuant  to  18  CFR  385.713  (1987).  the 
Commission  has  received  13  requests  for 
rehearing  on  die  interpretative  rule.' 
The  issues  raised  in  the  requests  for 
rehearing  are  inextricably  intertwined 
with  the  issues  in  the  NOPR.  The 
Commission  will  address  the  issues 
discussed  in  the  requests  for  rehearing 
when  it  reviews  the  comments  received 
Jn  response  to  the  NOPR.  Therefore,  the 
Commission  is  granting  rehearing  of  the 
other  solely  for  the  purpose  of  further 
consideration.  "Hiis  order  is  effective  on 
the  date  of  issuance.  This  action  does 
not  constitute  a  grant  or  denial  of  the 
requests  on  Hieir  merits  in  whole  or  in 
part. 

Pursuant  to  Rule  713(d)  of  the 
Commission's  Rules  of  Practice  and 


*  46  FR  3SUe  at  35119  (fuly  7, 1961). 
<  52  FR  4S71S  (Dec  24. 1067). 


■  Interpretative  Rule  on  Section  5  of  the  Outer 
Continental  Shelf  Land*  Act  (Docket  No.  RMae-14- 
000).  53  FR  149Z2  (April  26. 1988):  aod  Regutalions 
Under  section  5  of  the  Outer  Continental  Shelf 
Lands  Act  (OCSLA)  Governing  Transportation  at 
Natural  Gas  by  Interstate  Natural  Gas  Pipelines  on 
the  Outer  Continental  Shelf  (Docket  No.  RM88-15- 
000).  S3  FR  149Z3  (April  26. 1988). 

*  Northern  Illinois  Gas  Co.:  Producer 
Associations:  Black  Merlin  Pipeline  Co.'  Enron 
Interstate  Pipeliner  ANR  Pipeline  Co.;  United  Gas 
Pipe  Line  Co.  and  Sea  Robin  Pipeline  Co4  Texas 
Eastern  Transmission  Corp.;  High  Island  Offshore 
System  and  Interstate  Natural  Gas  Association  of 
America;  Tennessee  Gas  Pipehne  Co.:  Tarpon 
Transmission  Co.:  Traoscontioentul  Gas  Pipe  Line 
Corp.;  Stingray  Pipeline  Co.  and  Tnmkline  Gas  Co4 
Natural  Gas  Pipeline  Company  of  America. 
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Procedure  (18  CFR  385.713(d)  (1987).  no 
cmffwen  to  the  requests  for  rehearing 
will  be  entertained  by  the  Commissioa 

By  the  Commission. 
LoisD-CuheU,  ] 

Acting  Secretary. 

[FR  Doa  88-12779  Filed  &-6-B8;  8:45  amj 

MLUNG  CODE  6717-01-11 


DEPARTMENT  OF  THE  TREASURY 
Customs  Service 


19  CFR  Part  134 
[TJ>.«S-31] 


Country  of  Origin  Uaridng 
Requirement  on  Fruit  Juice  Containers 

AGENCY:  Customs  Service,  Department 
of  the  Treasury. 

action:  Notice  of  effective  date  of 
interpretive  rule. 

summary:  This  document  informs  the 
pubhc  that  Customs  has  made  its 
determination  regarding  an 
implementation  date  for  the  requirement 
that  labels  on  frozen  concentrated  and 
reconstituted  fruit  juice  products  which 
contain  imported  concentrate  be  marked 
to  show  the  foreign  country  of  origin  of 
the  products.  Customs  had  previously 
announced  that  this  requirement, 
heretofore  limited  to  orange  juice,  would 
be  extended  to  cover  other  fruit  juices, 
and  sought  public  comment  on  an 
effective  date  for  the  requirement. 

Effective  on  June  7. 1989.  fruit  juice 
processors  may  use  the  "major  supplier 
marking"  that  was  approved  for 
containers  of  orange  juice  on  other  fruit 
containers.  Thus,  if  a  processor  obtains 
75  percent  or  more  of  its  imported 
concentrate  from  a  single  soured 
country,  it  is  sufHcient  to  disclose  only 
that  source.  Otherwise,  disclosure  of  all 
foreign  sources  is  required.  i 

Interested  parties  are  advised  to 
consult  another  Customs  document 
published  in  today's  Fedoral  Register  for 
a  proposed  interpretive  rule  that  would 
discontinue  major  supplier  marking  for 
all  fruit  juices  made  with  imported 
concentrate.  That  proposal,  if  adopted, 
would  supersede  the  rule  described  in 
this  document. 

date:  This  decision  will  be  effective  as 
to  merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption,  on  ot 
after  June  7. 1988. 

FOR  niRTNER  INFORMATION  CONTACT: 
John  Doyle.  Office  of  Regulations  & 
Rulings  (202-566-5765). 


SUPPLEMENTARY  INFORMATION: 

Background 

In  a  ruling  dated  September  4. 1985 
(C.S.O.  85-47. 19  Cust  Bull.  No.  39  at  21). 
the  Customs  Service  held  that 
containers  of  orange  juice  in  frozen 
concentrated  or  reconstituted  forms 
which  contain  foreign  concenfrate  must 
be  labeled  to  comply  with  the  country  of 
origin  marking  requirements  of  section 
304,  Tariff  Act  of  1930,  as  amended  (19 
U.S.C.  1304).  The  ruling  was  based  on 
the  determination  that  the  foreign 
concentrate  which  is  imported  into  the 
U.S.  and  used  in  the  production  of 
frozen  concentrated  or  reconstituted 
orange  juice  is  not  substantially 
transformed  after  undergoing  further 
processing  in  the  U.S.,  inclu^g 
blending  with  other  batches  of  orange 
concentrate;  addition  of  water,  oils,  and 
essences;  pasteurization  or  freezing;  and 
repacking.  In  National  Juice  Products 
Association  v.  United  States,  CIT  Slip 
Op.  86-13  (Jan.  3a  1986).  the  Court  of 
International  Trade  held  that  CS.D.  65- 
47  was  substantively  valid. 

On  March  19. 1986.  Customs  held  in 
Ruling  No.  729410  (CS.D.  66-ia  Cust 
Bull.  No.  33  at  17).  that  orange  juice 
containers  would  meet  the  marking 
requirements  if  only  the  major  foreign 
sources  of  the  imported  product  were 
listed  ("major  supplier  marking"). 
Current  major  supplier  marking  practice 
permits  a  processor  that  obtains  75 
percent  or  more  of  its  imported 
concentrate  from  one  country  to  disclose 
only  that  source.  If  there  is  not  one 
source  country  supplying  75  percent  or 
more  of  the  imported  concentrate,  all 
foreign  countries  from  which  the 
concentrate  is  derived  must  be 
disclosed. 

On  June  25. 1986,  Customs  published 
T.D.  88-120  in  the  Federal  Register  (51 
FR  23045),  informing  the  public  that 
frozen  concentrated  and  reconstituted 
orange  juice  products  containing 
imported  concentrate  were  required  to 
bear  labels  marked  for  country  of  origin 
by  February  1, 1987.  The  notice  of  the 
decision  announced  that  Customs  had 
considered  the  comments  submitted  in 
response  to  an  earlier  notice  published 
in  the  Federal  Register  (51  FR  7285).  on 
March  3, 1986.  and  that  requiring  the 
country  of  origin  marking  for  these 
products  was  consistent  with  the  court 
decision  in  National  Juice  Products, 

AppUcability  of  CS.D.  85-47  to  Other 
Juices 

On  July  30. 1986,  Customs  announced 
in  a  Federal  Register  notice  (51  FR 
27195).  that  the  principles  set  forth  in 
C.S.D.  85-47  and  supported  by  the  court 
in  National  Juice  Products  were 
applicable  to  containers  of  other  fruit 


juices  containing  imported  concenfrate 
as  well  as  to  those  of  orange  juice.  In 
other  words,  all  imported  fruit  juice 
concentrate  which  is  imported  into  the 
U.S.  and  used  in  the  production  of 
reconstituted  fruit  juice  is  not 
substantially  transformed  after 
undergoing  further  processing  in  the  U.S. 
involving  blending  with  other  batches  of 
concenfrate;  addition  of  water,  oils,  and 
essences;  pasteurization  or  freezing;  and 
repacking.  Accordingly,  pursuant  to  the 
notice,  aU  frozen  concenfrated  or 
reconstituted  fruit  juices  made  from 
frozen  concentrate  and  so  processed 
must  be  required  to  be  marked  to 
indicate  the  country  of  origin  of  the 
frozen  concenfrate.  The  notice  sought 
public  comment  on  the  issue  of 
establishing  a  date  upon  which  the 
marking  requirements  would  go  into 
effect. 

Discussion  of  Comments 

Thirty-six  comments  were  received  in 
response  to  the  notice.  Approximately 
haljt  of  the  comments  were  Submitted  on 
behalf  of  the  fruit  juice  processors  that 
use  imported  concenfrate  in  their 
products.  The  other  half  were  submitted 
on  behalf  of  domestic  apple  growers  and 
other  farming  groups.  Although  the  July 
30, 1986  notice  stated  that  the  principles 
set  forth  in  C.S.D.  85-47  are  to  be 
applicable  to  all  fruit  juices  containing 
foreign  concenfrate,  and  asked  for 
comments  solely  regarding  a  practicable 
implementation  date,  many  of  the 
commenters  addressed  problems 
specifically  associated  with  the  marking 
of  apple  juice  and  raised  additional 
issues,  including  the  method  of 
compliance. 

The  analysis  of  comments  presented 
in  this  document  pertains  only  to  the 
extension  of  the  orange  juice  ruling  to 
other  fruit  juices.  In  another  document   . 
published  in  today's  Federal  Register, 
Customs  discusses  comments  regarding 
the  manner  of  marking. 

The  commenters  representing  the 
domestic  industry  advocate  an 
implementation  date  of  6  months  from 
the  date  of  the  frnal  ruling.  They  contend 
that  processors  should  have  already 
taken  steps  to  begin  complying  with  the 
marking  requirement. 

The  commenters  representing  jbice 
proces80i%  using  imported  concentrate 
generally  advocate  a  period  of  18 
months  frtMn  the  date  of  the  July  30, 1986 
notice,  or  one  year  from  the  date  of  the 
publication  of  this  notice.  They  point  out 
that  Customs  allowed  orange  juice 
processors  approximately  one  year  from 
the  date  of  the  ruling  to  comply  with  the 
marking  requfrements,  so  that  those 
processors  would  have  suffrcient  lead 


time  to  obtain  new  labels  and  to  deplete 
inventories.  The  commenters  believe 
that  a  similar  time  frame  should  be 
accorded  oth'er  juice  processors.  Many 
of  the  commenters  stress  that  the 
multiple  sourcing  practices  with  respect 
to  apple  juice  and  other  juices 
complicate  the  labeling  task  facing  these 
juice  processors.  Many  commenters  also 
point  to  the  label  supplier  botUeneck 
and  capacity  limitations  as  another 
factor  requiring  a  sufficient  amount  of 
time  to  comply  with  the  new 
requirements.  It  is  claimed  that  there  is 
a  limited  number  of  label  suppliers  and 
packaging  manufacturers  and  that  many 
of  these  also  supply  the  orange  juice 
processors. 

Determination 

After  reviewing  all  the  comments 
concerning  an  effective  date,  we  are 
satisfied  that  the  same  circumstances- 
that  warranted  a  delay  of  approximately 
one  year  in  the  implementation  of  the 
orange  juice  ruling  are  relevant  here. 
(For  a  detailed  discussion  of  these 
factors,  see  T.D.  86-120,  published  in  the 
Federal  Register  dated  June  25, 1986  (51 
FR  23045)).  Although  Customs 
announced  that  the  orange  juice  ruling 
would  be  extended  to  other  juices  in  the 
notice  of  July  30, 1986,  the  method  of 
compliance  that  would  be  required  was 
not  determined  at  that  time.  IJniU  now, 
processors  could  not  take  the  necessary 
steps  to  comply  with  the  new  labeling 
requirements.  Accordingly,  the 
implementation  date  for  marking  of 
other  juices  will  be  June  7, 1989.  All 
importations  of  juice  concentrate 
entered  for  consumption  or  withdrawn 
from  warehouse  for  consumption  on  or 
after  the  effective  date  will  be  subject  to 
the  marking  requirements. 

This  extended  period  of  time  will 
enable  processors  to  develop  the 
necessary  procedures  to  comply  with 
the  specific  marking  requirements  set 
forth  in  this  document. 

Major  Supplier  Marking 

In  another  document  published  in 
today's  Federal  Register.  Customs 
proposes  to  disallow  major  supplier 
marking  for  fhiit  juices  containing 
imported  concenfrate.  Customs 
questions  whether  major  supplier 
marking  for  these  fruit  juices  provides 
the  level  of  information  to  consumers  in 
the  U.S.  that  was  contemplated  by  the 
country  of  origin  marking  laws,  as 
codiHed  in  section  304.  Tariff  Act  of 
1930,  as  amended  (19  U.S.C.  1304). 

Despite  the  on-going  reconsideration 
of  the  correct  method  of  maiicing  fhiit 
juices.  Customs  believes  that  fruit  juice 
processors  may  reasonably  have 
expected  that  major  supplier  marking 


would  apply  to  them  as  it  currentiy 
applies  to  orange  juice  processors.  For 
reasons  of  fairness,  when  the  new 
marking  requirements  become  effective 
on  June  7, 1989,  fruit  juice  processors 
may  utilize  major  supplier  maricing. 

Major  supplier  marking  stipulates  that 
if  a  processor  obtains  75  percent  or  more 
of  its  imported  concenfrate  from  one 
source  country,  only  that  source  country 
need  be  disclosed.  Otherwise,  disclosure 
of  all  foreign  sources  is  required. 

If  there  is  a  change  in  the  Customs 
Service's  interpretation  (A  the  country  of 
origin  marking  rules  as  they  are  applied 
to  containers  of  fruit  juice  made  with 
imported  juice  concenfrate  as  a  result  of 
the  review  announced  in  another 
Customs  dociunent  published  in  today's 
Federal  Register,  major  supplier  marking 
may  be  disallowed  in  the  future. 

Method  of  Compliance 

Customs  recommends  that  fruit  juice 
containers  be  marked  by  printing  the 
name  of  the  country  of  origin  of  the 
concenfrate  by  the  same  method  that  is 
used  to  print  other  information  subject 
to  change,  such  as  the  product  codes  or 
the  use-by  dates.  For  example,  a  blank 
space  could  be  left  on  the  juice  labels 
immediately  prior  to  thefr  attachment  to 
the  containers.  A  second  alternative 
would  be  to  print  the  information 
direcUy  on  the  containers,  such  as  on 
the  edge  of  the  bottie  cap  or  the  end  of 
the  can.  Yet  another  alternative  is  to 
print  the  country  of  origin  on  adhesive 
stickers.  It  would  be  required  that  such 
stickers  remain  on  the  containers  until 
the  containers  reach  the  ultimate 
purchaser. 

Scope  of  Ruling 

Several  commenters  asked  whether 
the  marking  requirements  are  applicable 
to  blended  juices  containing  foreign 
concenfrate  (e.g.,  cranberry-apple; 
orange-grapefruit)  and  fruit  drink 
products  which  are  made  from  foreign 
concenfrate  but  contain  additional 
ingredients.  The  marking  requirement 
set  forth  in  the  July  30, 1986  notice 
applies  only  to  concenfrated  and 
reconstituted  fruit  juices  processed  in 
the  manner  described  in  CS.D.  85-47. 
Blended  juices  and  fruit  drink  products 
are  outside  the  scope  of  the  ruling.  This 
does  not  preclude  Customs  from  ruling 
speciHcally  on  the  marking  requirements 
of  these  products  in  the  future. 

Drafting  Information 

The  principal  author  of  this  document 
was  John  Doyle,  OfHce  of  Regulations  & 
Rulings,  U.S.  Customs  Service.  However, 


personnel  from  other  offices  participated 

in  its  development. 

Edward  F.  Kwas. 

Acting  Commissioner  of  Customs. 

Francis  A.  Keating.  11, 

Assistant  Secretary  of  the  Treasury. 

[FR  Doc.  88-12782  Filed  6-6-88:  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  172 

[Docket  No.  84F-01371 

Food  Additives  Psrmittsd  for  Direct 
Addition  to  Food  for  Human 
Consumption;  Aspartame 

AOENCV:  Food  and  Drug  Adminisfration. 
action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  aspartame  as  a 
sweetener  in  ready4o-8erve  gelatin  - 
desserts.  This  action  responds  to  a 
petition  fried  by  Bernard  Food 
Industries.  Inc. 

DATES:  Effective  June  7. 1988;  objections 
by  July  7. 1988. 

ADDRESS:  Written  objections  may  be 
sent  to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Adminisfration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857. 

for  further  information  CONTACT 

Cari  L  Giannetta,  Center  for  Food 
Safety  and  Applied  Nutiition  (HFF-334). 
Food  and  Drug  Adminisfration.  200  C 
Sfreet  SW.,  Washington.  DC  20204.  202- 
426-5487. 

SUPPI.EMENTARY  INFORMATION:  In  a 
notice  published  in  the  Federal  Register 
of  May  18. 1984  (49  FR  21118).  FDA 
announced  that  a  food  additive  petition 
(FAP4A3775)  had  been  filed  by  Bernard 
Food  Industries,  Inc.,  1125  Hartrey 
Avenue,  Evanston.  EL  60204.  proposing 
tiiat  §  172.804  Aspartame  (21  CFR 
172.804)  be  amended  to  provide  for  the 
safe  use  of  aspartame  (l-methyl-TV-L-a- 
aspartyl-L-phenylalanine)  as  a 
sweetener  in  ready-to-serve  gelatin 
desserts  to  the  extent  standards  of 
identity  do  not  preclude  such  use. 
One  comment  was  received  in 
response  to  the  filing  of  the  petition.  The 
comment  requested  that  the  regulation 
be  worded  broadly  to  cover  all  ready-to- 
serve  desserts,  not  just  gelatin  desserts. 
The  comment  was  not  supported  by  any 
data  or  information.  Similarly,  in  a  letter 
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dated  September  30, 1986,  the  petitioner 
requested  that  his  petition  be  araeilded 
to  include  ready-to-eat  gelatins, 
puddings,  and  fillings.  Accordingly,  in  a 
notice  published  in  the  Federal  Register 
of  December  19. 1986  (51  FR  45555),  FDA 
announced  that  it  was  amending  the 
filing  notice  for  a  food  additive  petition 
filed  by  Bernard  Food  Industries,  Inc.,  to 
include  ready-to-serve  gelatins, 
puddings,  and  fillings  regardless  of  the 
"setting  system."  The  agency  reviewed 
its  aspartame  files  to  determine  if  they 
contained  sufficient  technical 
information  to  support  the  amended 
petition  (which  now  includes  aseptically 
packaged  puddings  and  fillings).  He 
agency  determined  that  the  petition 
contained  insufficient  data  on 
aspartame  degradation  in.aseptically 
packaged  puddings  and  fillings.  The 
agency  communicated  its  fin^kng  of  this 
deficiency  in  the  petition  to  the 
petitioner  and  requested  additional  data 
to  address  the  issue.  The  petitioner, 
responded  to  die  agency's  request  for 
additional  data  by  dropping  its  request 
for  the  expanded  uses  and  by  asking  the 
agency  to  revert  to  the  petitioner's 
original  request  which  was  for  the  use;  of 
aspartame  as  a  sweetener  in  ready-to- 
serve  gelatin  desserts.  In  response  to  the 
petitioner's  request,  FDA  reevaluated 
the  original  data  in  the  petition  and 
other  relevaM  materials  related  to  the 
use  of  aspartame  in  ready-to-serve 
gelatin  desserts,  and  has  concluded  that 
the  proposed  food  additive  use  is  safe. 
The  agency  has  no  basis  upon  which  to 
make  a  umilar  conclusion  for  the 
requested  expanded  uses.  Therefore,  the 
agency  concludes  that  the  regulation  in 
21  CFR  172.804(c)(13)  shoald  be  i 

amended  as  set  forth  below. 

In  accordance  with  1 171.1(h)  (21  CFR 
17l'.l(h)),  the  petition  and  die  docnmeBts 
that  FDA  considered  and  relied  upon  in 
reaching  its  decision  to  approve  the 
petition  are  avaUable  for  inspection  at 
the  Center  for  Food  Safety  and  AppUed 
Nutrition  by  appointment  with  the 
information  contact  person  listed  above. 
As  provided  in  21  CFR  171.1(h).  the 
agency  will  delete  &em  the  documents 
any  materials  that  are  not  available  for 
public  disclosure  before  making  the 
documents  available  for  inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action  and  has  concluded  that  the 
action  will  not  have  a  significaat  impact 
on  the  human  environment  and  that  as 
environmental  ing>act  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 


(address  above)  between  9  ajn.  and  4 
p.m„  Monday  through  Friday.  This 
action  was  considered  under  FDA's  final 
rule  implementing  the  National 
Environmental  Policy  Act  (21  CFR  Part 
25). 

Any  person  who  will  be  adversely 
affected  by  thi^  regulation  may  at  any 
time  on  or  before  July  7, 1988,  file  witii 
the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event  that 
a  hearing  is  held.  Failure  to  include  such 
a  description  and  analysis  for  any 
particular  objection  shall  constitute  a  ' 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  dodcet  number  found 
in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

List  of  Subjects  in  21  CFR  Part  172 

Food  additives. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  Part  172  is  amended 
as  follows: 

PART  172--FOOO  ADDITIVES 
PERyiTTED  FOR  DIRECT  ADDfTION 
TO  FOOD  FOR  HUMAN  CONSUMFTION 

1.  llie  authority  dUtion  for  21  CFR 
Part  172  contkmes  to  read  as  f^lows: 

Authwltr  Sees.  201(8).  408. 72  Stat.  17B4- 
17Ma(  amended  (21  U.S.C  321(s).  348);  21 
CFRS.10aiKlS.61. 

2.  Section  172.804  is  amended  by 
adding  a  new  paragraph  (c)(13)  to  read 
as  followrs: 

§172.804    Aspartame. 

***** 

(c)  *  •  • 

(13)  Refrigerated  ready-to-serve 
gelatin  desserts. 


Dated:  May  31. 1988. 
John  M.  Taylar, 

Associate  Commissioner  for  Regulatory 

Affairs. 

[FR  Doc.  88-12742  Filed  6-»-88:  8:45  am] 


21  CFR  Part  172 

[Docket  NaS5F-00821 

Food  AddltivM  Pormittod  for  Direct 
Addition  to  Food  for  Human 
Conaumption:  AafMrtame 

AOENCV:  Food  and  Drug  Administration. 
action:  Final  rule. 

SIMIMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  aspartame  as  a 
sweetener  for  ready-to-serve 
nonre&igerated.  pasteurized,  aseptically 
packaged  dilute  fruit  juice  beverages. 
This  action  responds  to  a  petition  filed 
by  Sqidrt  &  Co. 

DATES:  Effective  June  7, 1968;  objections 
by  luly  7. 1968. 

AODRESS:  Written  objecttons  may  be 
sent  to  die  Dockets  Management  Branch 
(HFA-3(»).  Food  and  Ehug 
'Administration,  Rm.  4-62. 5600  Fishers 
Lane,  Rockville.  MD  20857. 
FOH  FURTHSI  INFORMATION  CONTACT: 
Carl  L  Giannetta,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-334), 
Food  and  Drug  Administration,  200  C  St. 
SW..  Washington,  DC  20204,  202-428- 
5487. 
SUPPLEMENTARY  INFORMATION:  In  a 

notice  published  in  the  Federal  Register  . 
of  April  2, 1985  (50  FR  13084).  FDA 
annovBced  that  a  food  additive  petition 
(FAP  5A3829)  had  been  filed  by  .Squirt  & 
Co.,  777  Brooks  Ave..  HoUand.  MI  49423, 
proposing  that  S  172.804  Aspartame  (21 
CFR  172.804)  be  amended  to  provide  for 
the  safe  use  of  aspartame  (1-methyl  N-L- 
a-aspartyl-L-phenylalanine)  as  a 
sweetener  in  ready-to-serve 
nonrefrigerated,  pasteurized,  aseptically 
packaged  dilute  fruit  juice  beverages. 

The  agency  received  comments  on  the 
petition  fcom  the  General  Foods  Corp. 
and  the  Coca-Cola  Co.  The  comments 
addressed  the  use  of  pasteurization  after 
the  addition  of  aspartame  to  the  finished 
product  The  comments  provided  data  to 
support  the  finns'  contentions  that 
minimal  losii  of  aspartame  occurs  during 
pasteurization,  provided  that  the  PH  is 
4.5  or  less,  and  that,  under  these 
conditions,  the  aspartame  levels  before 
and  after  pasteurizatioa.  aie  die  same 
within  the  experimental  error  for  die 
analytical  method.  The  agency  agrees 


with  the  comments  because  the  data 
submitted  in  them  presented  convincing 
evidence  that  conditions  commonly  used 
in  the  beverage  industry  do  not  result  in 
significant  losses  of  aspartame. 
Therefore,  the  final  rule  will  provide  for 
the  addition  of  aspartame  either  before 
or  after  pasteurization,  except  that  when 
the  pH  of  the  beverage  is  greater  than 
4.5,  aspartame  may  be  added  only 
subsequent  to  pasteurization. 

FDA  has  evaluated  these  comments, 
the  data  in  the  petition,  and  other 
relevant  materials,  and  has  concluded 
that  the  proposed  food  additive  use  is 
safe,  and  that  the  regulation  should  be 
amended  as  set  forth  below. 

In  accordance  with  S  171.1(h)  (21  CFR 
171.1(h)).  the  petition  and  the  documents 
that  FDA  considered  and  relied  upon  in 
reaching  its  decision  to  approve  the 
petition  are  available  for  inspection  at 
the  Center  for  Food  Safety  and  Applied 
Nutrition  by  appointment  with  the 
information  contact  person  listed  above. 
As  provided  in  21  CFR  171.7(h).  tiie 
agency  will  delete  bom  the  documents 
any  materials  that  are  not  available  for 
public  disclosure  before  making  the 
documents  available  for  inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action  and  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday.  This 
action  was  considered  under  FDA's  final 
rule  implementing  the  National 
Environmental  Policy  Act  (21  CFR  Part 
25). 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  July  7, 1988.  file  with 
the  Dockets  Management  Branch 
(addt%8s  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularify  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event  that 


a  hearing  is  held.  Failure  to  include  such 
a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

List  of  Subjects  in  21  CFR  Part  172 

Food  additives. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  I>rugs,  Part  172  is  amended 
as  follows: 

PART  172-FOOD  ADDITIVES 
PERMITTED  FOR  DIRECT  ADDITION 
TO  FOOD  FOR  HUMAN  CONSUMPTION 

1.  The  authority  citation  for  21  CFR 
Part  172  continues  to  read  as  follows: 

Authority:  Sees.  201(8),  409, 72  Stat  1784- 
1788  as  amended  (21  U.S.C.  321(8),  348):  21 
CFR  5.10  and  5.61. 

2.  In  9  172,804.  paragraph  (c)(12)  is 
added  to  read  as  follows: 

§172.804    Aspartame. 

*  *  *  i  t 

(c)  *  *  *  . 

(12}  Ready-to-serve  nonrefrigerated, 
pasteurized,  aseptically  packaged 
diluted  fruit  juice  beverages.  For 
beverages  whose  pH  is  above  4.5, 
aspartame  may  be  added  only 
subsequent  to  pasteurization. 
***** 

Dated:  May  31. 1988. 

lotm  M.  Taylor. 

Associate  Commissioner  for  Regulatory 
Affairs. 

[FR  Doc.  88-12741  Filed  6-6-88: 8:45  am] 
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21  CFR  Part  172 
[Docket  Na  86f-0280] 

Food  Additives  Parmitted  for  Direct 
Addition  to  Food  for  Human 
Cdnsumption;  Aapartam* 

AGENCY:  Food  and  Drug  Administration. 
action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  aspartame  as  a 
sweetener  in  fruit  (including  grape)  wine 
beverages  with  ethanol  content  below  7 
percent  volume  per  volume.  This  action 


responds  to  a  petition  filed  by 
Canandaigua  Wine  Co.,  Inc. 

dates:  Effective  June  7, 1988  objections 
by  July  7. 1988. 

ADDRESS:  Written  objections  may  be 
sent  to  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration.  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  Md.  20857. 

FOR  PURTHER  information  CONTACT 

Carl  L  Giannetta,  Center  for  Food 
Safety  and  Applied  Nutiition  (HFF-334). 
Food  and  Drug  Administration,  200  C  St 
SW.,  Washington,  DC  20204.  202-426- 
5487. 

SUPPLEMENTARY  INFORMATION:  In  a 
notice  published  in  the  Federal  Register 
of  July  22, 1986  (51  FR  26308),  FDA 
announced  that  a  food  additive  petition 
(FAP  eA3942)  had  been  filed  by 
Canandaigua  Wine  Co.,  Inc.,  116  Bufalo 
St.,  Canandaigua,  NY  14424,  proposing 
that  S  172.804  Aspartame  (21  CFR 
172.804)  be  amended  to  provide  for  the 
safe  use  of  aspartame  in  alcoholic 
beverages  containing  wine  with  ethanol 
content  below  7  percent  volume  per 
volume. 

Two  comments  were  received  in 
response  to  the  filing  of  the 
Canandaigua  petition.  Salzman 
Beverage  Importers.  Ltd.  requested  that 
the  scope  of  the  final  regulation  be 
broad  enough  to  include  any  carbonated 
or  noncarbonated  fruit  vine  (i.e.,  not 
only  vine  made  from  grapes,  but  also 
wine  which  is  made  from  any  kind  of 
fruit).  The  agency  has  considered  this 
comment  in  "evaluating  the  Canandaigua 
petition  and  agrees  that  the  data  in  the 
petition  support  the  use  of  aspartame  in 
these  products.  Therefore,  the  final  rule 
reflects  Salzman's  request. 

The  second  comment  was  submitted 
by  the  Stroh  Brewery  Co.  The  comment 
which  was  unaccompanied  by  any 
supporting  data  or  information, 
requested  that  a  regulation  be  issued 
permitting  the  use  of  aspartame  in 
alcoholic  beverages  with  ethanol 
contents  of  less  than  7  percent  by 
volume.  The  agency  has  considered  but 
finds  that  because  the  request 
specifically  addressed  malt-based 
coolers,  it  is  outside  the  scope  of  the 
Canandaigua  petition.  Thus,  this  use  is 
not  included  in  the  regulation.  Moreover, 
as  a  minimum,  stability  data  and 
information  regarding  aspartame  in  malt 
coolers  would  be  needed  before  any 
action  could  be  taken  on  a  petition 
supporting  the  request. 

Based  on  its  review  of  the  petition  and 
other  relevant  date,  the  agency  has 
concluded  that  the  proposed  use  of 
aspartame  as  a  sweetener  in  alcoholic 
beverages  containing  any  fruit 
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(including  grape)  wine  with  ethanol 
content  below  7  percent  per  volume  is 
safe,  and  that  the  regulations  should  be 
amended  as  set  forth  beiow. 

In  accordance  with  S  171.1(h)  (21 CFR 
171.1(h)),  the  petition  and  the  documents 
that  FDA  considered  and  relied  upon  in 
reaching  its  decision  to  approve  the 
petition  are  available  for  inspection  at 
the  Center  for  Food  Safety  and  Applied 
Nutrition  by  appointment  with  the 
information  contact  person  listed  above. 
As  provided  in  21  CFR  171.1(h),  the 
agency  will  delete  from  the  documents 
any  materials  that  are  not  available  for 
public  disclosure  before  making  the 
documents  available  for  inspection. 

The  agency  has  carefully  considered 
the  potential  environment  effects  of  this 
action  and  has  concluded  that  the  action 
will  not  have  a  significant  impact  on  the 
human  environment  and  that  aa 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evklence 
supporting  that  finding  may  be  seen  in 
the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m..  Monday  through  Friday.  This 
action  was  considered  under  FDA's  final 
rule  implementii\g  the  National 
Environmental  Pohcy  Act  (21  CFR  Part 
25). 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  July  7, 1988.  file  with. , 
the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered  and  each 
numbered  objection  shall  specify  with  , 
particularity  the  provisions  of  the         I 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  die  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and        | 
analysis  of  die  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event  that 
a  hearing  is  held.  Failure  to  include  such 
a  description  and  analysis  for  any 
particidar  objection  shall  constitute 
waiver  of  the  right  to  a  hearing  on  die 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9.a.m.  and  4  p.m..  Monday 
through  Friday. 


List  of  Subiscts  in  21  CFR  Part  172 

Food  additives. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  Part  172  is  amended 
as  follows: 

PART  172— RXX)  AOOITIVES 

PERairrTEO  for  direct  aoouion 

TO  FOOD  FOR  HUMAN  CONSUyPTION 

1.  The  authority  citiation  for  21  CFR 
Part  172  continues  to  read  as  follows: 

Authority:  Sees.  201(8).  409, 72  Stat.  1784- 
1788  as  amended  (21  U.S.C.  321(b).  348):  21 
CFR  5.10  and  S.61. 

2.  Section  172.804  is  amended  by 
adding  new  paragraph  (c)(14)  to  read  as 
follows: 

§172.804    Aspartame. 

•        *        •        •        « 

(cr** 

(14)  Fruit  (including  grape)  wine 
beverages  with  ethanol  contents  below 
7  percent  volume  per  volume. 
»        •        •        •        * 

Dated:  May  31. 1988. 

)ohn  M.  Taylor, 

Associate  Commissioner  for  Regulatory 
Affairs. 

[FR  Doc.  88-12746  Filed  6-6-a8:  8:45  am] 
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21  CFR  Part  172 
(Docket  No.  S6F-0420] 

Food  Additlvas  Permitted  for  Oiroct 
Addition  to  Food  for  Human 
Consumption:  AsfMrtam* 

AOENCV:  Food  and  Drug  Administration. 
action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  aspartame  as  a 
sweetener  in  yogurt-type  products.  This 
'action  responds  to  a  petition  filed  by  the 
Milk  Industry  Foundation,  the 
NutraSweet  Co.,  and  Beabice  Dairy 
Products,  Inc. 

DATES:  Effective  June  7, 1988;  objections 
by  July  7, 1988. 

ADDRESS:  Written  objections  may  be 
sent  to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857. 
FOR  FURTHER  IMFORMAT10N  CONTACT: 
Carl  L  Giannetta,  Center  for  Food 
Safety  and  Applied  Nutiition  (HFF-334), 
Food  and  Drug  Administration.  200  C  St. 
SW.,  Washington.  DC  20204.  202-426- 
5487. 


SUPPLEMENTARY  INTOnMATlOW:  In  a 

notice  published  in  the  Federal  Re^star 
of  November  21. 1966  (51  FR  42139),  FDA 
announced  that  a  food  additive  petition 
(FA?  6A3g64)  had  been  filed  by  the  Milk 
Industry  Foundation.  888 16di  St  NW., 
Washingtcm.  DC  20006.  Beatrice  Dairy 
Products,  Inc.,  1526  Soudi  State  St., 
Chicago  IL  60605.  and  the  NutraSweet 
Co.,  4711  Golf  Rd..  Skokie.  IL  60076. 
proposing  that  i  172.804  Aspartame  (21 
CFR  172.60^)  be  amended  to  provide  for 
the  safe  use  of  aspartame  as  a 
sweetener  in  yogurt-type  products. 

One  comment  was  received  in 
response  to  the  filing  of  this  petition  for 
the  use  of  aspartame  in  yogurt- type 
products.  The  Pro-Mark  Companies 
(Weight  Watchers  Dairy  Products) 
expressed  its  objection  to  the  proposed 
use.  The  firm's  main  concern  was  that 
such  approval  would  dilute  the 
standards  of  identity  for  yogurt,  lowfat 
yogurt,  and  nonfat  yogurt.  The  agency 
notes  IJiat  the  petition  is  for  products 
that  are  not  covered  by  the  standards  of  . 
identity  for  yogurt.  lowfat  yogurt,  and 
nonfat  yogurt.  Therefore,  the  agency 
concludes  that  approval  of  the  petition 
would  have  no  effect  on  these 
standards. 

FDA  has  evaluated  data  in  the 
petition  and  other  relevant  material  on 
yogurt-type  products.  The  agency 
concludes  that  the  proposed  use  is  safe,  . 
and  that  the  regulation  in  21  CFR  172.804 
should  be  amended  by  adding  a  new 
paragraph  (c](15). 

In  accordance  widi  9  i71.1(h)  (21  CFR 
171.1(h)).  the  petition  and  the  documents 
that  FDA  considered  and  relied  upon  in 
reaching  its  decision  to  approve  the 
petition  are  available  for  inspection  at 
the  Center  for  Food  Safety  and  Applied 
Nutrition  by  appointment  with  the 
information  contact  person  listed  above. 
As  provided  in  21  CFR  171  J(h).  die 
agency  wiU  delete  fi^m  the  documents 
any  materials  that  are  not  available  for 
public  disclosure  before  making  the 
documents  available  for  inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action  and  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a  jn.  and  4 
p.m.,  Monday  through  Friday.  This 
action  was  considered  under  FDA's  final 
rule  implementing  the  National 
Envfax)nmental  Policy  Act  (21  CFR  Part 
25). 


Any  person  ««(io'will  be  adversely 
affected  by  this  regriation  may  at  any 
time  on  or  before  jvllj  7, 1988.  file  with 
the  Dodcets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  eacSi 
numbered  objection  shall  specify  with 
particularity  the  pnmsiaaa  of  the 
regidation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  ivliich  a  hearing 
is  requested  shall  specffically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  U  requested  shall 
•  include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presoited  in 
support  of  the  objectioi  in  the  event  that 
a  hearing  is  held.  Failure  to  include  such 
a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Manageaient  Branch 
between  9  a.m.  and  4  psn.,  Monday 
through  Friday. 

List  of  Subjects  in  21  CFR  Part  172 

Food  additives. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  Part  172  is  amended 
as  foliowrs: 

PART  172-FOOO  AOOITIVES 
PERMITTED  FOR  IMRECT  ADDITION 
TO  FOOD  FOR  HUMAN  CONSUMPTION 

1.  The  authority  citation  for  21  cm 
Part  172  continues  to  read  as  follows: 

Authority:  Sees.  201(s},  409. 72  Stat  1784- 
1788  as  amended  (21  US.C.  321(8],  348);  21 
CFR  5.10  and  5.61.' 

2.  Section  172.604  is  amended  by 
adding  a  new  paragraph  (cHl5)  to  read 
as  follows: 


S  172.804 


(15)  Yogurt-type  products  where 
aspartame  is  added  after  pasteurization  / 
and  culturing. 


Dated:  May  81. 1988.  % 

lohoKLTiylar, 

Associate  Commissioner  for  Regulatory 
Affairs. 

[FR  Doc.  88-12744  FUed  B-8-S8: 8:45  am] 

MUJNQ  COM  4l«0-ft1-« 

21  CFR  Part  172 

(DoeiiatNo.eaF-t270) 

Fted  AddWvM  Pwintttsd  for  Olroct 
Addition  to  Food  for  Hmommi 
Consumption;  i 


AOENCV:  Food  and  Drug  Admfaiistration. 
action:  Final  rule. 

summary:  The  Food  and  Drug 
A(hBinistration  (FDA)  is  amending  die 
food  additive  regulations  to  provide  for 
the  safe  use  of  aspartame  as  a 
sweetener  in  refrigerated  flavored  milk 
beverages.  This  actton  responds  to  a 
petition  filed  by  Ae  MSk  bidus^ 
Foundadon.  die  NutraSweet  Co.,  and 
Beatrice  Dairy  Products,  Inc. 
dates:  Effec^ve  June  7, 1988;  objections 
by  July  7, 1988. 

A0l>RES8:  Written  objections  may  be 
sent  to  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration,  Rm.  4-62. 5600  Fishers 
Lane.  Rockville.  MD  20857. 

FOR  FURTHER  tNTOWSUHON  CONTACT: 
Carl  L  Giannetta.  Center  for  Food 
Safety  and  Applied  NutriUon  (HFF-334). 
Food  and  Drug  Adaiinistration.  200  C  St 
SW.,  Washingtoo,  DC  20201 20^-426- 
5487. 

SUPPI^MENTARY  INFORMATION:  In  a 

notice  published  in  the  Federri  Register 
of  July  31, 1986  (51  FR  27401),  FDA 
announced  that  a  food  additive  petition 
(FAP  6A3945)  had  been  filed  by  die  Milk 
Industry  Foundation,  868 16di  St  NW.. 
Washiiigton,  DC  20006,  the  NutraSweet 
Co..  4711  Golf  Rd.,  Skokie.  IL  60076,  and 
Beatrice  Dairy  Products,  Inc.,  1528  South 
State  St,  Chicago,  IL  60605,  proposing 
that  {  172.604  Aspartame  (21  CFR 
172.804)  be  amended  to  provide  for  the 
safe  use  of  aspartame  as  a  sweetener  in 
refrigerated  flavored  milk  beverages  to 
the  extent  standards  of  identity  do  not 
preclude  such  use. 

The  agency  has  evaluated  data  in  the 
petition  and  other  relevant  material. 
Based  on  this  evaluation  die  agency 
concludes  diet  the  proposed  use  is  safe, 
and  that  the  regulations  in  21  CFR 
172.804  should  be  amended  by  adding  a 
new  paragraph  (c)(l6).  

In  aoco^nce  with  S  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the  documents 
that  PDA  considered  and  retied  upon  in 
reaching  its  decision  to  approve  the 
petition  are  available  for  inspection  at 


the  Center  for  Food  Safety  and  Applied 
Nutrition  by  appointment  with  the 
information  contact  penoa  listed  abovt 
As  provided  in  21  CFR  17l.l(hj.  the 
a§ency  will  delete  from  the  doaoieots 
any  materials  that  are  not  available  for 
public  disclosure  before  making  the 
documents  available  for  inspection. 

The  agency  has  carrfuUy  consklerd 
the  potential  environmental  effects  of 
this  action  and  has  conduded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  enviranraent  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
si^iificant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a jn.  and  4 
p.m.,  Monday  through  Friday.  This 
action  was  considered  under  FDA's  final 
rule  implementing  the  National 
Environmental  Policy  Act  (21  CFR  Part 
25). 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  July  7. 1968,  file  with 
the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objectioiL  Each 
numbered  objection  on  which  a  bearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shaQ  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
inchide  a  detailed  description  and 
analysis  of  the  specific  factual 
infonnation  intended  to  be  presented  in 
support  of  the  objection  in  the  event  that 
a  hearing  is  held.  Failure  to  include  such 
a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  ri^t  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  BMy  be  seen 
in  the  Dockets  Management  Bfancfa 
between  9  aon.  and  4  pja.,  Monday 
through  Friday. 

List  of  Subjects  in  21  CFR  Part  172 

Food  additives. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authorify  delegated  to  the  Commissioner 
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of  Food  and  Drugs,  Part  172  is  amended 
as  follows: 

PART  172-FOOO  ADDITIVES 
PERMITTEO  FOR  DIRECT  ADDITION 
TO  FOOD  FOR  HUMAN  CONSUMPTION 

1.  The  authority  citation  for  21  CFR 
Part  172  continues  to  read  as  follows: 

Authority:  Sees.  2(n(s).  409.  72  Stat.  1784- 
1788  as  amended  (21  U.S.C.  321(8).  348);  21 
CFR  &10  and  5.61. 

2.  Section  172J04  is  amended  by 
adding  a  new  paragraph-(c](ie)  to  read 
as  follows:  i 

§172J04    Aapartanw. 

***** 

(c)  •  •  •  ! 

(16)  Refrigerated  flavored  milk 
beverages. 


Dated:  May  31. 1988. 

John  M.  Taylor. 

Associate  Commissioner  for  Regulatory 
Affairs. 

[FR  Ooc.  88-12743  Filed  ft-6-88;  8:45  am] 
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21  CFR  Part  172 
(Docket  No.  85F-0345] 

Food  AddHlves  Pwmitted  for  Direct 
AdcMon  To  Food  for  Human 
ConaumpOon;  Asf»artanM 

aoency:  Food  and  Drug  Administration. 
action:  Final  rule. 


:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  aspartame  as  a 
sweetener  in  frozen  desserts  where 
standards  of  identity  do  not  preclude 
this  use.  This  action  responds  to  a 
petition  filed  by  Pfizer  Central  Research, 
Pfizer,  Ina 

MTCS:  Effective  June  7. 1988;  objections 
by  ]uly  7. 1988. 

AOONCSS:  Written  objections  may  be 
sent  to  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drag 
Administration,  Rm.  4-62, 5600  nshen 
Lane,  Rockville,  MD  20657. 
POR  HIRTMiR  MFOfMATIOH  CONT  ACT 
Cari  L  Gidnnetta.  Center  for  Pood 
Safety  and  Applied  Nutrition  (HFF-334}, 
Food  and  Drug  Administration,  200  C  St 
SW..  Washington,  DC  20204,  202-42ft- 
5487. 

•UPPtCMENTAIIY  INFORMATION:  In  a 

notice  published  in  the  Federal  Rej^ter 
of  August  23, 1985  (50  FR  34198).  FDA 
announced  that  a  food  additive  petition 
(FAP  5A3a61)  had  been  filed  by  Pfizer 
Central  Research,  Pfizer.  Inc..  235  East 


42nd  St..  N^w  York.  NY  10017.  proposing 
that  §  172.804  Aspartame  (21  CFR 
172.804)  be  amended  to  provide  for  the 
safe  use  of  aspartame  to  sweeten  frozen 
desserts  where  standards  of  identity  do 
not  preclude  this  use. 

The  agency  has  evaluated  data  in  the 
petition  and  other  relevant  material  and 
concludes  that  the  proposed  use  is  safe. 
Therefore,  the  regulation  in  21  CFR 
172.804  is  amended  by  adding  a  new 
paragraph  (c)(17). 

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the  documents 
that  FDA  considered  and  reUed  upon  in 
reaching  its  decision  to  approve  the 
petition  are  available  for  inspection  at 
the  Center  for  Food  Safety  and  Applied 
Nutrition  by  appointment  with  ihe 
information  contact  person  listed  above. 
As  provided  in  21  CFR  171.1(h),  the 
agency  will  delete  from  the  docimients 
any  materials  that  are  not  available  for 
public  disclosure  before  making  the 
documents  available  for  inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action  and  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no  , 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday.  This 
action  was  considered  under  FDA's  final 
rule  implementing  the  National 
Environmental  Policy  Act  (21  CFR  Part 
25). 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  atiy 
time  on  or  before  July  7, 1986,  file  wiUr 
the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
nimibered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event  that 
a  hearing  is  held.  Failure  to  include  such 
a  description  and  analysis  for  any 
particular  objpction  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 


shall  be  submitted  and  shall  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m..  Monday 
through  Friday. 

List  of  Subjects  in  21  CFR  Part  172 

Food  additives. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  Part  172  is  amended 
as  follows: 

PART  172— FOOD  ADDITIVES 
PERMITTED  FOR  DIRECT  ADDITION 
TO  FOOD  FOR  HUMAN  CONSUMPTION 

1.  The  authority  citation  for  21  CFR 
Part  172  continues  to  read  as  follows: 

Authority:  Sees.  201(8),  409, 72  Stat.  1784- 
1788  as  amended  (21  U.S.C.  321(s).  348):  21 
CFR  5.10  and  5.61. 

2.  Section  172.804  is  amended  by 
adding  a  new  paragraph  (c)(17)  to  read 
as  follows: 

fi172J04   Aapartamo. 

*  *  *  ^  •    ' 

(17)  Frozen  desserts. 

***** 

Dated:  May  31, 1988. 
lohn  M.  Taylor, 

Associate  Commissioner  for  Regulatory 
Affairs. 

[FR  Ooc.  88-12745  Filed  6-6-88: 8:45  am) 
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21  CFR  Parts  510, 522. 548  and  558 

Animal  Drugs,  Feeds,  and  Related 
Products;  Change  of  Sponsor 

AGENCY:  Foo^  and  Drug  Administration. 
ACTNMC  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect  a 
change  of  sponsor  of  several  NADA's 
from  International  Minerals  &  Chemical 
Corp.  (IMC),  to  Pitman-Moore.  Inc. 
Pitman-Moore.  Inc..  requested  the 
change  to  indicate  that  it  is  the  parent 
company  currently  sponsoring  the 
NADA's. 

EFFECTIVE  DATE:  June  7. 198a 

FOR  FURTHER  INFORMATION  contact: 

John  R.  Maikus.  Center  for  Veterinary 
Medicme  (HFV-142),  Food  and  Drug 
Administration,  5800  Fishers  Lane. 
Rockville,  MD  20857,  301-443-3442. 


SUFFLEMENTARV  INFORMATION:  Pitman- 

Moore,  Inc..  of  WaaiuAgton  CrossiAg,  N] 
08560,  has  informed  FDA  that  It  Is  now 
sponsor  of  several  NADA's  formeily 
held  by  International  Minerals  & 
Chemical  Corp..  Veterinary  Division, 
P.O.  Box  207.  Terre  Haute.  IN  47808. 
The  NADA's  aSected  are: 


NAOA 


38-^33 
48-920 
8S^t3 

105-758 

1t4-794 

123-154 
136-484 
139-190 
13»n23S 


RM.GRO*  (ZennoV  InXMls  tor  ONds 

andUmbs. 
Sadlem)*  tO,  25.  30,  40.  5a  and  60 

(Bacitracin  Zinc  Type  A  AiWa). 
Oacilfn*  StttUmte  {BadfcKin  ZIoc  fcx 

Badttacin  Zinc/AniprQlii«n  plus  Ettufta- 

tMlB/noxafaone. 
SiaMraan  ZmefAmpntum  plw  Ettiopa- 

amMmin  Zinctmmn^h/fiaanaim. 
Baotacin  Zinc/CarttBiaoM. 
g«*Jti«dri  anc/SMnoR^dn/Roxarsona. 
'  anc/SAwMydn. 


The  agency  is  amending  21  CFR  Farts 
510. 5Z2. 548  and  558  to  reflect  the  aew 
sponsor. 

List  of  Subjects 

21  CFR  Part  SIO 

Administrative  practice  and 
procedure.  Animal  dra^  LabeKng. 
Reporting  and  feconflceeping 

requirements. 

2lCFRPart522 

Animal  drugs. 
21  CFR  Part  543 

Animal  (hugs.  Antibiotics. 
21  CFR  Part  558 

Animal  drugs.  Animal  feeds. 

Therefore,  trader  fte  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Dinigs  and  redelegated  to 
the  Center  for  Veterinary  MecScine,  21 
CFR  Parts  510,  S22,  548,  and  558  are 
amended  as  follows: 

PART  510-NEW  ANIMAL  ORUOS 

1.  Ilie  authority  citation  for  21  CFR 
Part  510  continues  to  read  as  follows: 

Autharity:  Seca.  S12.  Ml(a)  (21 VSXL  360b, 
371(a));  21  CFR  S.ie  cod  5.83. 

S  510.800   [Amended] 

2.  Section  510.600  Names,  addressee, 
aad  drug  labe/er  codes  of  spoaaors  of 
approved  applicatiom  ia  amended  in 
paragraph  (cj(l)  by  removing  the  eotiy 
for  "Intematiooal  Minerals  *  Cheaucal 
Corp."  and  in  paragraph  (c)(2)  by 
removing  the  entry  for  the  number 
"0127S9." 


PART  522-4MPLANTATX)N  OR 
INJECTABL£  OOSAQE  FOflM  NEW 
ANIMALS  0RUQ8  NOT  SUBJECT  TO 
CERIIFiCATION 

3.  The  anthority  citatiao  for  21  CFR 
Part  522  continues  to  read  as  follows: 

Autkofily:  Sec  512(1],  8Z  Stat  347  (21  U.SjC 

380b(iJl:  21  CFR  5.1A  and  5.83. 

S552.2680    lANMndwn 

4.  Section  8222880  Zenono  is  amended 
in  paragraph  [c)  by  removing  Tto. 
012789"  and  by  addSmg  in  its  place  "No. 
011716." 

PART  548-CERTIFIABLE  PEPTIDE 
ANilBIOnC  DRUGS  FOR  ANWIAL  USE 

5.  Tbe  aatbority  citatim  for  21  CFR 
Part  548  coDtinues  to  read  as  folfowK 

Authority:  Sec  SU,  SZ  Stat  34S-3S1  (21 
U.S.C.  360b);  21  CFR  5.10,  5.83. 

S  548.114   [Amended] 

8.  Section  548.114  Bacitracin  xinc 
soluble  powder  is  amended  in  paragraph 
(c)(2)  by  removing  "Ha.  012760"  and  by 
adding  in  its  place  "No.  011716." 

PART  5SS-NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

7.  The  authority  citation  for  21  t3Tl 
Peut  558  contiiraes  to  read  as  foHowR 

Authoritr  Sec  SU  82  Stat  343-351  (21 
U.S.C.  360b);  21  CFR  ilQ  and  5.83. 

V  aee.fS   (ARMivoeej 

8.  Section  558.15  Antibiotic, 
nitrofimm,  and  svlfanamide  drqgs  in  the 
feed  of  animals  is  amended  in 
paragraphs  (g)(l}  and  lg)(2J  in  die  tables 
luider  the  'Drag  sponsor"  column  by 
removing  'international  Minerals  & 
Chemicals  Corp."  and  by  addii^g  in  its 
place  "Pitman-Moore,  Inc." 

§558.58   [Amended] 

9.  Section  558.58  Amprolium  and 
ethopabate  is  amended  in  paragraph 
(d)(1)  in  the  table  in  entry  (iii}  under  the 
"Limitations"  and  "sponsor"  columns  by 
removii^g  the  number  "012769"  each 
time  it  appears,  and  by  adding  in  its 
place  the  number  •Xlll7ia'' 


§558.78   [Amended] 

10.  Section  556.78  Bacitracin  zinc  ]» 
amended  in  paragraph  (a)t2).  paragraph 
(d)(1)  in  die  table  under  the  "Sponsor" 
cohunn.  and  in  paragraph  (d)t2Jtil)  by 
removing  the  number  "0127^"  wherever 
it  appears,  and  by  adding  in  its  place  the 
number  "011718." 


§558.120  [Awsaisd] 

12.  Section  SSM2a  Carbartbpe  (not 
U.SJP.]  it  emended  in  paragraidi 
(c)(l](iii)(6}  by  renumng  "No.  012780" 
and  fay  addiag  ie  its  p^  "No.  011716." 


§SSiLiSS  lAmndsdl 

11.  Section  558.105  BuguinoJate  is 
amended  in  paregiapfa  (d)(l)(nKA)  by 
removing  "No.  012789"  and  by  adding  in 
its  place  "No.  011716." 


§^8.175  lAmsnded] 

13.  Section  558175  Ckpidoi  ia 
amended  m  peragcaphs  (c)[lUui}{b)  and 
(c)(lMivK/']  by  removii^  "No.  012760" 
and  by  adding  in  its  place  "Ho.  011716." 

§  588.195    [Amended] 

14.  Section  558.195  Decoquinate  is 
amended  in  paragraph  (d]  in  the  table 
under  the  limitatioas"  column  by 
removing  "No.  012769"  each  time  it 
appears  and  by  adding  in  its  place  "No. 
011716". 

§558.311    [Awiawdsd] 

15.  Section  568,311  Loao/ocK/ is 
amended  in  paragraph  (eHl)  in  the  taUe 
in  ealiy  (ii)  voder  tlM  "liraitatians" 
column  by  reiaoviAg  "Na  012760"  end 
by  adding  in  its  place  "No.  011716". 

§558.355  [Amended] 

16.  Section  558.355  Monensin  is 
amended  in  paragraphs  (b)(0). 
(f)(l)(iv)(6).  (fKlKvKfr).  (f)(lXxTW&).  and 
(f)(l)(xvi)(Zj)  by  removing  the  number 
*'012760"  and  by  adding  in  its  place  the 
number  "01171&" 

§558.515   [Amended] 

17.  Section  558.515  Robenidine 
hydrochloride  is  amended  in  paragraph 
(d){l)(vi)(6)  by  remoOTi^  "No.  012769" 
and  by  adding  in  its  place  "Na  011718." 

§558.550    [Amended] 

18.  Section  558.550  Sff/rjtomjvfn  is 
amended  in  paragraf^  (b)(lKviiKc)  and 
(bXlHixX<i  by  removing  "Na  012789" 
and  by  adding  hi  its  place  "No.  011716." 

Dated:  May  27.  UWa. 
Richard  A.  Camewale, 

Deputy  Director,  Office  of  New  AtmoaJ  Orvg 
Ei/adiiuUou.  Center  for  Vetetintuj  Mediaae. 
(FR  Doc  «»-12748  Filed  4-6-U:  6)45  aoij 

BtLLINO  CODE  41B)-M-« 


DEPARTMENT  OF  OEFBISE 
Off  iee  of  the  Saactery 
32CFRPart1l4 

[DoD  InstrucSon  7730.54] 

Reserve  Components  Common 
Personnel  Data  System  (RCCPOS) 

agency:  Office  of  ihe  Secretary.  DoO. 
action:  Hnal  rale. 

SUMMAllv:  This  part  provides  DoO 
policy  and  g\iidaace  for  reporting 
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Reserve  Component  categories, 
personnel  transactions  accounting, 
personnel  data  items,  definitions,  and 
accuracy  standards  to  the  Reserve 
Components  Common  Personnel  Data 
System  (RCCTOS).  The  RCCPDS  is  the 
computerized  data  base  that  has  been 
established  to  meet  the  policy 
requirements  and  to  provide  statisdcal 
tabulations  of  Reserve  Components 
strengths  and  related  data  for  use 
throughout  the  Department  of  Defense, 
other  Government  Agencies,  and  the 
Congress.  This  revision  corrects 
administrative  changes  required  by 
standardization  of  data  elements  for  the 
automated  system. 

EFFECTIVE  DATE:  May  13, 198&  j 

ADDRESS:  Omce  of  the  Assistant 
Secretary  of  Defense  (Reserve  Affairs), 
the  Pentagon,  Washington,  DC  20301. 

FOR  FURTHER  ItJFORMATION  CONTACR 

K.  Robinson,  telephone  (202)  e9&-5648. 
SUFPLEMENTARV  information: 

List  of  Subjects  in  32  CFR  Part  114 

Archives  and  records.  Armed  forces 
reserves. 

Accordingly,  32  CFR  Part  114  is 
revised  as  follows: 

PART  114-RESERVE  COMPONENTS 
COMMON  PERSONNEL  DATA  SYSTEM 
(RCCPDS) 

114.1  Reiuuance  and  purpose. 

114.2  ^jpbcability  and  scope. 
IIO    Policy. 

1144  Responsibilities. 

114.S  Procedures. 

114jB  Infonnation  requirements. 

114.7  Effective  date  and  impletnentatioo. 

Aothoritr  10  U.S.C  281.  287.  275,  Sll,  651. 
652. 671, 1331. 3914. 633a  and  8014. 

{114.1    Reieauance  and  purpose. 

This  part  revises  32  CFR  Part  114  to 
correct  administrative  changes  required 
by  standardization  of  Data  Eloments  for 
the  Reserve  Components  Coirunon 
Personnel  Data  System  (RCCPDS). 

.«114^    Apple^)«ty  and  scope. 

(a)  This  Part  applies  to  the  Office  of 
the  Secretary  of  Defense  (OSD),  the 
Military  Departments  (including  their 
National  Guard  and  Reserve 
comptments),  the  Organization  of  the 
Joint  Chiefs  of  Staff,  the  Defense 
Agencies,  and  the  U.S.  Coast  Guard  (by 
agreement  with  the  Department  of 
Transportation]. 

(b)  The  provisions  of  this  Part  govern 
all  officers,  warrant  officers,  and 
enlisted  personnel  assigned  to  the 
Ready  Reserve,  the  Standby  Reserve, 
and  the  Retired  Reserve.  Reservists  on 
active  duty  for  training  who  continue 


their  assignment  with  a  Reserve 
component  are  included.  Reserve 
Officer  Training  Corps  (ROTC) 
members,  who  are  not  members  of  the 
Simultaneous  Membership  Program 
(SMP),  are  excluded.  Also  excluded  are 
individuals  who  have  elected  discharge 
after  20  creditable  years  instead  of 
transfer  to  the  Retired  Reserve.  The 
Defense  Manpower  Data  Center 
(DMDC)  shall  maintain  a  historical  file 
on  these  individuals. 

(c)  Enlisted  members  of  an  active 
component  who  also  have  a  Reserve 
commission  shall  not  be  reported  in 
RCCPDS. 

(d)  Members  on  extended  active  duty 
who  are  part  of  the  active  component  or 
assigned  to  the  Selective  Service  System 
shall  not  be  reported.  (This  does  not 
include  members  identified  in 
5114.5(a)(1)). 

9114.3   Poicy. 

(a)  RCCPDS  is  the  computerized 
common  data  base  that  has  been 
established  to  meet  the  poUcy 
requirements  and  to  provide  statistical 
tabulations  of  Reserve  components' 
strengths  and  related  data  for  use 
throughout  the  Department  of  Defense, 
other  Government  Agencies,  the 
Congress,  and  for  appropriate  public 
release  by  the  Assistant  Secretary  of 
Defense  (Public  Affairs)  (ASD(PA)) 
PoD  Directive  1205.17  >) 

(b)  The  requirements  and  procedures 
prescribed  by  32  CFR  Part  286a  must  be 
followed  to  safeguard  the  personnel 
data  maintained  in  this  reporting 
system.  Individuals  having  access  to 
identifiable  personnel  information  may 
be  held  personally  responsible  and 
punishable  under  the  law  for  making 
unauthorized  disclosures. 

§114.4   ResponsMRtiet. 

(a)  The  Assistant  Secretary  of 
Defense  (Reserve  Affairs)  (ASD(RA)) 
shall: 

(1)  Establish  policy  and  provide 
guidance  for  Re8er\'e  Component 
Categories,  personnel  tf  ansaction 
accounting,  personnel  data  items, 
definitions,  and  accuracy  standards. 

(2)  Provide  policy  guidance  to  the 
DMDC  on  the  content  and  use  of  the 
RCCPDS  including  data  fields, 
definitions,  frequency,  format,  and  the 
content  of  periodic  and  special  RCCPDS 
reports  in  accordance  with 
responsibihties  detailed  in  DoD 
Directive  1205.17  and  32  CFR  Part  379. 

(3)  Revise  and  maintain  this  I^rt  as 
necessary  to  update  data  requirements 


'CopiM  may  be  obtained,  if  oeeded.  from  the 
VS.  Naval  Publication  and  Formt  Center.  Attn: 
Code  1052. 5601  Tabor  Avenue.  Philadelphia.  PA 
1912a 


and  provide  accurate  and  effective 
guidance  on  personnel  data 
management  to  the  Military 
Departments  and  their  Reserve 
components. 

(b)  The  Assistant  Secretary  of 
Defense  (Force  Management  and 
/^rsoiTiie/ (ASD(FM&P))  shall: 

(1)  Ensure  that  Reserve  component 
military  personnel  information 
requirements  for  actuarial  valuations 
and  for  effective  Total  Force  military 
personnel  management  are  identified  to 
theASD(RA). 

(2)  Exercise  sucli  policy  guidance  and 
management  supervision  for  the  DMDC 
consistent  with  ASD(FM&P) 
responsibilities  in  DoD  Directive  S124J2  * 
as  required  to  ensure  adequate 
resources  are  available  and  used  by  the 
DMDC  to  fulfill  its  responsibihties. 

(c)  The  Director.  Defense  Manpower 
Data  Center  shall: 

(l)Operate  and  maintain  the 
RCCPDS.  to  include  computer  support, 
software  development  quality  control, 
inquiry  capabili^,  and  administrative 
support 

(2)  Develop,  produce,  and  distribute 
all  periodic  and  special  RCCTOS 
reports. 

(3)  Provide  programing  and  analytical 
support  to  ASD(RA)  for  special  studies 
requiring  use  of  the  RCCPDS. 

(4)  Modify  the  RCC3>DS  to  reflect  the 
changing  natiue  of  the  Reserve 
components. 

(5)  Inform  the  ASD(RA)  of  data 
produced  fi-om  the  RCCPDS  for  other 
users  and  of  the  state  and  quality  of  the 
infonnation  submitted  by  the  Reserve    - 
components. 

(d)  The  Secretaries  of  the  Military 
Departments  and  the  Commandant  of 
the  U.S  Coast  Guard  shall: 

(1)  Provide  their  respective  Reserve 
components  with  the  support  necessary 
to  maintain  a  personnel  data  system. 

(2)  Prepare,  at  the  end  of  each  month, 
a  Master  Officer  File  and  Master 
Enlisted  File  reflecting  the  status  of  each 
member  of  the  Reserve  component  as  of 
the  last  day  of  each  month  as  stated  in 
enclosure  2  of  DoD  Instruction  7730.54.* 

(3)  Prepare,  at  the  end  of  each  month, 
an  Officer  Transaction  File  and  an 
Enlisted  Transaction  File  reflecting  the 
gains,  losses,  reenhstments,  extensions, 
and  transfers  of  Reserve  component 
personnel  that  occurred  during  the 
reporting  month  as  stated  in  enclosure  4 
of  DoD  Instruction  7730.54. 

(4)  Edit  monthly  submissions 
according  to  the  editing  concept  defined 


in  enclosure  3  of  DoD  Instruction 
7730.54. 

(5)  Perform  a  quality  control 
validation  of  the  data  before  submission 
to  the  OSD. 

§  1 14.5    Procedures. 

(a)  The  following  categories  of  full- 
time  support  personnel  shall  be  reported 
in  RCCPDS: 

(1)  Active  Guard/Reserve.  Guardsmen 
and  Reservists  on  active  duty  to  provide 
full-time  support  to  the  Ready  Reserve 
and  who  are  paid  from  the  Reserve 
personnel  appropriations  of  the  Military 
Department  concerned. 

(2)  Military  Technicians.  Federal 
civilian  personnel  of  a  Military 
Department  who  occupy  Military 
Technician  positions  and  are  members 
of  the  Reserve  component  they  support 

(b)  As  the  official  DoD  vehicle  for 
reporting  Reserve  component  manpower 
strengths,  records  reported  in  this 
system  (as  prescribed  in  this  Part)  may 
not  be  duphcated  in  other  DoD-wide 
strength  reporting  systems.  Additionally, 
to  support  the  acctiracy  of  strength  data 
in  the  system,  DoO  Components  shall 
ensure  that: 

(1)  All  strength-affecting  changes  are 
processed  and  reported  without  delay. 

(2)  All  master  and  transaction  files  are 
edited  before  submission  following  the 
procedures  stated  in  enclosure  3  of  DoD 
Instruction  7730.54. 

(c)  Requests  to  provide  specifically 
tailored  reports  and  inquiries  to  system 
users  shall  be  directed  to  the  address 
shown  at  §  114.5(g).  A  Reserve 
component  may  not  be  provided  data 
relative  to  another  Reserve  component 
without  prior  approval  of  that 
component. 

(d)  Any  information  available  to 
RCCPDS  required  by  the  Selective 
Service  System  and  the  Veterans* 
Administration  shall  be  provided  by 
magnetic  tape  extracts  of  data 
submitted  in  compliance  with  this  part. 

(e)  Information  from  RCCPDS  shall  be 
provided  annually  to  Federal  Agencies 
screening  employees  who  are  also 
Reserve  component  members,  as 
prescribed  by  32  CFR  Part  44. 

(f)  RCCPDS  data  validity  shall  be 
ensured  as  follows: 

(1)  The  following  shall  be  critical  data 
for  all  Reserve  component  members, 
and  the  goal  shall  be  100  percent 
validity  to  ensure  acpeptability  in  the 
system. 


*  See  footnote  1  to  f  114J(a). 

*  See  footnote  1  to  {  114i(a). 
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(2)  Each  of  the  following  (as 
applicable  within  each  Reserve 
Component  Category)  shall  have  as  a 
goal  at  least  98  percent  validity. 
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24-50 
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51-56 
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11 

fiterital  Status 

60 

13 

Educational  Designator 

63 

17 

Date  of  Rank 

155-160 

18 

Pay  Grade.  Uniformed  Serv- 
ices. 

161-163 

19 

Pay  Entry  Base  Date 
(PEBD). 

164-169 

35(a).  (b). 

Date  of  Appointment/Date 

229-234 

(c).  (d) 

of  Expiration  of  Currerrt 
Service  Agreement. 

40 

Armed  Forces  Qualification 
Test  (AFQT)  Percentile 
Score  (Enlisted  Only). 

243-244 

46 

Military  Unit  Designator 
(Unit  Identification  Code). 

251-258 

47 

States  ol  the  United  States, 
and  Countries  (Unit). 

259-260 

48 

National  Zoning  Improve- 
ment Plan  (Unit  Zip 
Code). 

261-269 

66(a).  (b) 

Year  and  Month,  Reserve 
Compor>ent  Incentive 
Program  Eligibility  Effec- 
tive Date. 

311-314 

67 

Reserve  Component  Incen- 
tive Program  Type. 

315 

68 

Reserve  Component  Incerv 
tive  Program  Educational 
Type. 

316 

70 

Active  Component  Morrt- 
gomery  Gl  Bill  (MGIB)  Eli- 
gibility Status  (Title  38. 
U.S.C.  Chapter  30). 

323 

76 

Reserve  Component  Mont- 
gomery Gl  Bill  (MGIB)  Eli- 
gibility Status  (Title  10. 
U.S.C.  Chapter  106). 

339 

68 

Notification  of  Eligibility  for 
Retired  Pay  Indicator  (20- 
Yoar  Letter  Indicator). 

385 

89 

Date  of  Transfer  to  the  Re- 
tired Reserve. 

386-391 

90 

Date  of  Transfer  to  the 
Standby  Reserve. 

392-397 

(3)  The  goal  for  all  remaining  data 
fields  shall  be: 

(i)  "Ninety -five  percent  validity  for  the 
Ready  Reserve  and  Standby  Reserve. 

(ii)  Ninety-five  percent  validity  for  the 
Retired  Reserve  receiving  pay  or  eligible 
for  pay  at  age  60. 

(4)  The  data  validity  rates  (§  114.5(f) 
(1)  through  (3))  shall  be  used  as 
standards  for  judging  the  validity  of  this 
data  base  and  shall  be  provided  to  any 
audit  or  inspection  agency  reviewing 
their  accuracy. 


(g)  Magnetic  tape  files  and  the  quality 
control  edit  reports  shall  be  delivered  by 
the  20th  of  the  month  following  the 
previous  report  period.  The  mailing 
address  is  Defense  Manpower  Data 
Center,  ATTN:  Reserve  File  Manager, 
550  Camino  el  Estero,  Suite  200, 
Monterey,  CA  93940-3231. 

§  1 1 4.6    Information  requirements. 

The  reporting  requirements  for  this 
part  are  assigned  tlie  following  Report 
Control  Symbols: 

Master  File DD-RA(M)ll47 

Transaction  File ,. DD-RA(M)1148 

Standard  data  elements  from  DoD 
5000.12-M  *  are  being  used  in  these 
reporting  requirements  where 
applicable. 

§114.7    Effective  date  and  bnplemenUtlon. 

This  part  is  effective  May  13, 1988. 
Implementation  shall  be  completed  by  1 
)uly  1988.  Forward  two  copies  of 
implementing  documents  and  phased 
time  plan  to  the  Assistant  Secretary  of 
Defense  (Reserve  Affairs)  within  120 
days. 

Linda  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
)une  1. 1968. 

[PR  Doc.  88-12810  Filed  6-6-88:  8:45  am] 

■lUJNQ  CODE  3S10-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  271 

(FRL-3392-2] 

North  Carolina;  Order  to  Commence 
Proceedings  To  Determine  Whether 
To  Withdraw  Hazardous  Waste 
Program  Approval;  Correction  of  Date 
and  Location  of  Hearing 

AOENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  correction  of  hearing 

and  date  and  location. 

SUMMARY:  This  notice  corrects  the  date 
and  location  previously  published  in  the 
Federal  Register  (53  FR  3894)  on 
February  10. 1988,  establishing  the  dates 
and  location  for  the  North  Carolina 
withdrawal  proceeding  hearing.  The 
hearing  will  be  held  on  September  19- 
21, 1988,  at  the  Jane  S.  McKimmon 
Center.  North  Carolina  State  University, 
Raleigh,  NC. 


*  Copies  may  be  obtained,  at  cost,  from  the 
National  Technical  Information  Service.  5285  Port 
Royal  Rodd.  Springfield.  VA  22161. 


^L  : 
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FOR  FURTHBI  INrORMATION  CONTACT: 

Otis  Johnson,  Jr.,  at  (404)  347-3016. 

Dated:  May  23. 1988.  j 

|oe  R.  FianxiiiatlMs, 
A  cling  Regional  Administrator. 
[FR  Ooc  8»-12770  Filed  8-6-88:  8:45  am}  . 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

43  CFR  Putilic  Land  Order  6679 
(AK-932-0e-4220-10;  F-012718I 


Modification  of  PublicLand  Order 
(PLO)  No.  1571,  as  Amended,  for      ! 
Selection  of  ttie  Oil  and  Gas  Estates  by 
the  State  of  Alaska;  Alaska 

agency:  Bureau  of  Land  Management 

Interior. 

action:  Public  land  order. 

summary:  This  order  will  open  and 
classify  the  oil  and  gas  estates  of  678.20 
acres  of  public  land  for  selection  and 
conveyance  of  the  oil  and  gas  estates  to 
the  State  of  Alaska.  The  land  is  and  will 
continue  to  be  withdrawn  for  the 
Department  of  the  Air  Force  for  military 
purposes  by  PLO  No.  1571,  and  for  study 
and  classification  by  PLO  No.  5187. 
EFFEcm^  date:  June  7.  ig8&  | 

FOR  FURTHER  INFORMATION  CONTACT: 

Sandra  C.  Thomas,  BLM  State  Office, 
701  C  Street,  Box  13.  Anchorage,  Alaska 
99513,  907-271-5477. 

By  virtue  of  the  authority  vested  in  the 
Secretary  of  the  Interior  by  section  204 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  90  Stat.  2751: 
43  U.S.C.  1714,  and  by  section  17(d)(1)  of 
the  Alaska  Native  Claims  Settlement 
Act  of  December  18, 1971,  85  StaL  708 
and  709;  43  U.S.C.  1616(d)(1),  it  is 
ordered  as  follows: 

1.  Pubhc  Land  Order  No.  1571,  as 
amended,  is  hereby  modified  to  permit 
selection  of  the  oil  and  gas  estates  of  the 
following  described  land  by  the  State  of 
Alaska  under  either  the  Alaska 
Statehood  Act  of  July  7, 1958,  72  Stat. 
339,  et  seq.\  48  U.S.C.  prec.  21.  or  section 
906(b]  of  the  Alaska  National  Interest 
Lands  Conservation  Ac»  of  December  2, 
1980.  94  Stat.  2437-2438;  43  U.S.C.  1635: 

Oliktok  Point  <PLO  Na  1571) 
U.S.  Survey  No.  427S.  Alaska.  ' 

The  area  described  contains  87&20  acres. 

2.  Subject  to  valid  existing  rights,  the 
oil  and  gas  estates  of  the  land  described 
above  are  hereby  classified  as  suitable 
for  and  opened  to  selection  by  the  Stale 
of  Alaska  under  either  the  Alaska 
Statehood  Act  of  July  7, 1958,  72  Stat 


339.  etseq.;  48  U.S.C.  prec.  21,  or  section 
906(b)  of  the  Alaska  National  Interest 
Lands  Conservation  Act  of  December  2, 
1980,  94  Stat  2437-2438;  43  U.S.C  1635. 

3.  As  provided  by  section  6(g)  of  the 
Alaska  Statehood  Act,  the  State  of 
Alaska  is  provided  a  preference  right  of 
selection  for  the  oil  and  gas  estates  of 
the  above  described  land,  for  a  period  of 
ninety-one  (91)  days  from  the  date  of 
publication  of  this  order,  if  the  land  is 
otherwise  available.  If  not  selected  by 
the  State  of  Alaska,  the  oil  and  gas 
estates  of  the  land  will  remain  under  the 
jurisdiction  of  the  Secretary  of  Interior 
and  shall  remain  closed  until  a  further 
opening  order  is  published. 

4.  The  remaining  estates  of  the  land 
described  above  continue  to  be  subject 
to  the  terms  and  conditions  of  VIO  No. 
1571,  as  amended,  and  PLO  No.  5187, 
and  no  surface  occupancy  of  the  land 
shall  be  permitted. 

].  Steven  Griles,  ' 

Assistant  Secretary  of  the  Interior. 
May  31. 1988: 

(FR  Doc.  86-12760  Filed  6-6-88;  8:43  am] 
BiLLiNO  cooe  atO-JA-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44CFRPart64 
(Doci(«t  No.  FEMA  6792] 

SuspenskMi  of  Community  ENgibility; 
New  York 

agency:  Federal  Emergency 
Management  Agency,  FEMA. 
action:  Pinal  rule. 

SUMMARY:  This  rule  lists  conununities, 
where  the  sale  of  flood  insurance  has 
been  authorized  under  the  National 
Flood  Insurance  Program  (NFIP),  that 
are  suspended  on  the  effective  date 
shown  in  this  rule  because  of 
noncompliance  with  the  revised 
floodplain  management  criteria  of  the 
NFIP.  If  FEMA  receives  documentation 
that  the  oonununity  has  adopted  the 
required  revisions  prior  to  the  effective 
suspension  date  given  in  this  rule,  the 
community  will  not  be  suspended  and 
the  suspension  will  be  withdrawn  by 
pubhcation  in  the  Federal  Register. 
EFFSCnvl  OATK  June  15. 1988. 
FOR  FURTHER  MF0RMAT10N  CONTACT: 
Frank  H.  Thomas,  Assistant 
Administrator,  Office  of  Loss  Reduction, 
Federal  Insurance  Administration, 
Federal  Center  Plaza,  500  C  Street,  SWm 
Room  416,  Washington.  DC  20472.  (202) 
646-2717. 

SUFPLEMENTARY  INFORMATION:  The 
NFIP  enables  property  owners  to 


purchase  flood  insurance  at  rates  made 
reasonable  through  a  Federal  subsidy.  In 
retirni,  conununities  agree  to  adopt  and 
administer  local  floodplain  management 
measures  aimed  at  protecting  lives  and 
new  construction  from  futiu«  flooding. 
Section  1315  of  the  National  Flood 
Insurance  Act  of  1968.  as  amended  (42 
U.S.C.  4022),  prohibits  flood  insurance 
coverage  as  authorized  under  the  NFIP 
(42  U.S.C.  4001-4128)  unless  an 
appropriate  public  body  shall  have 
adopted  adequate  floodplain 
management  measures  with  effective 
enforcement  measures.  i 

On  August  25, 1966,  FEMA  published 
a  final  rule  in  the  Federal  Register  that 
revised  the  NFIP  floodplain  management 
criteria.  The  rule  became  effective  on 
October  1, 1986.  As  a  condition  for 
continued  eHgibility  in  the  NFIP,  the 
criteria  at  44  CFR  00.7  require 
communities  to  revise  their  floodplam 
management  regulations  to  make  them 
consistent  with  any  revised  NFIP 
regulation  within  6  months  of  the 
effective  date  of  that  revision  or  be 
subject  to  suspension  from  participation 
in  the  NFIP. 

The  communities  listed  in  this  notice 
have  not  amended  or  adopted  floodplain 
management  regulations  that 
incorporate  the  rule  revision. 
Accordingly,  the  communities  are  not 
compliant  with  NFIP  criteria  and  will  be 
suspended  on  the  effective  date  shown 
in  this  flnal  rule.  However,  some  of 
these  communities  may  adopt  and 
submit  the  required  documentation  of 
legally  enforceable  revised  floodplain 
management  regulations  after  this  rule  is 
published  but  prior  to  the  actual 
suspension  date.  These  communities 
will  not  be  suspended  and  will  continue 
their  eligibility  for  the  sale  of  insurance. 
A  notice  withdrawing  the  suspension  of 
the  communities  will  be  published  in  the 
Federal  Regirter.  In  the  interim,  if  you 
wish  to  determine  if  a  particular 
community  was  suspended  on  the 
suspension  date,  contact  the  appropriate 
FEMA  Regional  Office  or  the  NFIP 
servicing  contractor, 

The  Administrator  finds  that  notice 
and  public  procedures  under  5  U.S.C. 
533(b)  are  impracticable  and 
unnecessary  because  conununities  listed 
in  this  final  rule  have  been  adequately 
notified.  Each  community  receives  a  90- 
and  30-day  notification  addressed  to  the 
Chief  Executive  Officer  that  the 
community  will  be  suspended  unless  the 
required  floodplain  management 
measures  are  met  prior  to  the  effective  ' 
suspension  date.  For  the  same  reasons, 
this  final  rule  may  take  effect  within  less 
than  30  days. 


Pursuant  to  the  provision  of  5  O.S.C. 
605(b).  the  Administrator.  Federal 
Insurance  Administration.  FEMA, 
hereby  certifies  that  this  rule,  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  As  stated  in 
section  2  of  the  Flood  Disaster 
Protection  Act  of  1973,  the  establishment 
of  local  floodplain  management  together 
with  the  availability  of  flood  insurance 


decreases  the  economic  impact  of  future 
flood  losses  to  both  the  particular 
community  and  the  nation  as  a  whole. 

This  rule  in  and  of  itself  does  not  have  a 
significant  economic  impact  Any 
economic  impact  results  from  the 
community's  decision  not  to  adopt 
adequate  floodplain  management 
measures,  thus  placing  itself  in 
noncompliance  with- the  Federal 


S64.6    List  Of  eligibto  communities. 


standards  required  for  community 

participation. 

list  of  Subjects  in  44  CFR  Part  64 

Flood  insurance,  Floodplains. 

1.  The  authority  citation  for  Part  64 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et.  seq.. 
Reorganization  Plan  No.  3  of  197&  E.0. 12127. 

2.  Section  64.6  is  amended  by  adding 
in  alphabetical  sequence  new  entries  to 
the  table. 


State 


York.. 
Do...... 


Do. 


Do. 
Do.. 
Do. 


Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 


Coniinunity  name 


Holland  Patent  village  of . 

Hofon.  town  of „„„„ __„„.. 

Jay,  town  of __... _..™™™. 

Lebanon,  town  of.... : 

Leicester,  village  of .™„ 

Lexington,  town  of „__._„.__..__., 

Lima,  tO¥wi  of u 

Lincoln,  town  of _.....; 

Lyons,  town  of .„ ....__.„„ 

ktarattion,  town  of .. 

Marattion,  village  of \„ 

Mectwnicville,  city  of .....™™_ _„......„. 

Middlesex,  town  of ... 

Newark,  village  of 

Newcomb.  town  of  .„... _™™.™___™. 

Peittam,  village  of ..,.„..™.„_._„_™ 

Pharsaiia,  town  of „ 

Plandome,  village  of 

PutesW,  village  of....„ 

Rensseiaer,  Falls,  village  of 

Rwftford,  town  of ™ 

Round  Lake,  village  of..— 

Rualtford,  Ibwn  of. . 

Savona,  village  of 4.. 

Scnba,  town  of 

SiMTboume,  town  of 

Shermarr,  town  of 

Shoreftam,  village  of.... 

SmithfieM.  town  of 

Smittiville,  town  of 

Smyrna,  towm  of 

Sodu*  PointI  village  of. 

Solon,  town  of 

Speculator,  village  of.... 

Stockport,  town  of 

Syracuse,  city  of 

Taghkanic,  town  of 

Taytor.  town  of 

Tivoli,  village  of „.-™. 

Valatie,  village  of ... 
Valley  Falls,  village  of.. 

Van  Etten,  village  of 

Watlkill,  town  of 

Wappingers  Falls,  vHlaga  of. 


County 


Onekia. 
Wayrte.. 
Essex... 


Uvlngslon 

Qreeno 

Livingston ..»« 

Madison :.. 

Wayne 

Cortlmt 

Cortland 

Saratoga 

Yates 

Wayne 

Essex 

Westcttester.. 
Chenango — 

Nassau 

Oswego 

^  Lawrence. 

Ttoga 

Saratoga 

Allegany 

Steuben 

Oswego 

Chertango 

Cliautauqua... 
SuffoSt 


Ctwrtango.. 
Chenango.. 

Wayne.. 

Cortland -.- 
Haminon.„. 
Cohjmbia... 
Onandaga.. 
Cohjmfaia... 
Cortland.... 
Oijtcf>ess ... 
Cohimbia... 


Chamurtg.. 

Orange 

Dutchess.. 


Commu- 
nity No. 


360530 
360892 
360265 
360403 
361456 
360294 
360457 
360405 
361226 
381327 
360183 
360721 
380960 
360894 
361390 
360925 
361091 
360484 
360659 
361466 
361216 
360726 
360033 
361049 
360663 
360164 
361502 
361506 
361294 
361040 
361306 
360899 
361329 
361527 
361322 
360595 
361324 
361330 
361507 
361506 
361468 
361045 
360634 
360223 


Effective  dale 


JufW  15, 
Do. 
Do. 
Do. 
Do. 
Do. 
Do 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Da 
Da 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 


1988. 


Harold  T.  Dutyee, 

Administrator,  Federal  Insurance 
Administration. 

Issued:  June  1, 1988. 

[FR  Doc.  88-1275d  Filed  6-6-88:  8:45  am] 
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FEDERAL  MARITIME  COMMISSION 
46  CFR  Part  586 
[Docket  No.  87-6] 

Actions  To  Adjust  or  Meet  Conditions 
Unfavorable  to  Shipping  In  the  United 
States/Peru  Trade 

AGENCY:  Federal  Maritime  Commission. 
action:  Proceeding  held  in  abeyance. 
summary:  The  Federal  Maritime 


Commission,  in  response  to  comments 
filed  by  interested  parties  on 
reconsideration  of  the  Final  Rule  issued 
in  this  proceeding,  has  determined  to 
hold  the  proceeding  in  abeyance  for  a 
period  of  time,  and  requests  further 
comments  by  August  31. 1988. 

date:  Comments  due  on  or  before 
August  31. 1988. 

ADDRESS:  Comments  (Original  and  15 
copies)  to  Joseph  C.  Polking,  Secretary. 
Federal  Maritime  Commission,  1100  L 
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Street  NW..  Washiogton.  DC  20573.  (202) 
523-5725. 

FOR  FURTNBI MFORMATWN  CONTACT: 

Robert  D.  Bourgoin,  Federal  Maritime 
Commissioa  1100  L  Street  NW.. 
Washington.  DC  20573.  (202)  523-5740. 
SUPPLEMENTARY  INFORMATION:  On 

March  3, 1988,  the  Federal  Maritime 
Commission  ("Commission"  or  "FMC") 
gave  notice  that  it  would  reconsider  the 
Final  Rule  earlier  promulgated  in  this 
proceeding,  and  invited  comments  and 
information  on  present  conditions  in  the 
U.S./Pem  trade  from  interested  parties. 
Comments  have  been  received  from 
eleven  parties  in  response  to  that 
Notice.  Comments  have  been  received 
from  the  United  States  Executive 
Agencies  ("Exec«tHFe  Agencies"); ' 
Shippers  for  Competitive  Ocean 
Transportation  ("SCOT'];  Campania 
Sud  Americana  de  Vapores  ("CSAV"). 
Great  Lakes  Transcaribbean  Line 
("GLTL");  Naviera  Amazonica  Peruana. 
S.A.  ("NAPSA"):  Nedlloyd  Lines 
("Nedlloyd").  Compania  Peruana  de 
Vapores  ("CPV"),  Naviera  Neptuno,  S.A. 
("Neptimo")  and  Empresa  Naviera 
Santa.  S.A.  ("Santa"),  jointly  ("the 
Peruvian  carriers");  the  American 
Chamber  of  Commerce  of  Peru 
("Chamber").  Georgetown  Steel 
Corporation  ("GSC");  Occidental 
International  Exploration  and 
Production  Company  ("Occidental"); 
and  Southern  Peru  Copper  Corporation 
("SPCC'J. 

Those  comments  and  related  recent 
events  have  been  considered  by  the 
Commission,  as  set  forth  below.  Based 
on  those  comments,  the  Commission 
herein  announces  that  this  proceeding 
will  be  held  in  abeyance  and  invites 
further  comments  and  information  frcnn 
interested  parties  by  August  31, 1988. 

Background  ^ 

On  December  2. 1987.  the  Commission 
issued  a  Final  Rule  in  this  proceeding 
(52  PR  46356.  December  7. 1987)  stating 
that  it  finds  "conditions  unfavorable  to 
shipping"  within  the  meaning  of  section 
19(1  Kb)  of  the  Merchant  Marine  Act. 
1920. 46  U.S.C.  app.  876(l)(b)  ("Section 
19^.  exist  in  the  foreign  oceanbome 
trade  between  the  United  States  and 
Peru  (Trade").  The  Commission 
advised  in  its  I^al  Rule  that  the  GOP, 
through  its  laws  and  regulations, 
imposed  burdens  on  non-Peruvian-flag 


■  The  Department  of  Transpartatkm  ("DOT! 
submitted  lhe*e  comments  on  behalf  of  the 
Executive  A^ncies.  In  addition,  earlier  on  Marob  3, 
lOea  the  DOT.  on  its  own  behalf,  submitted  8  letter 
l6  the  CommiaaioB  reporting  on  consultations 
between  the  United  State*  Covenunent  ("USG") 
and  the  Govemmeni  of  Peru  ("COI'")  held  in  Lima 
on  February  25-28. 1968. 


carriers  which  are  not  experienced  by 
Peruvian-flag  carriers.  The  Commission 
therefore  suspended  the  tariffs  of  certain 
Peruvian-flag  carriers  in  the  U.S.  trade. 

The  GOP  laws  and  regulations  to 
which  the  Commission  referred  in  its 
Final  Rule  include  Supreme  Decree  No. 
009-86-TC  *  ("Decree  009-86").  which 
reserves  100  percent  of  all  imported  and 
exported  ocean  freight  generated  by 
Peru's  foreign  trade  for  Peruvian-flag 
carriers.  The  amount  of  cargo  reserved 
by  Decree  009-66  for  Peruvian-flag 
carriers  could  be  reduced:  (1)  On  the 
basis  of  strict  reciprocity;'  (2)  pursuant 
to  government  or  conunercial 
agreements  *  among  non-Peruvian  and 
Peruvian-flag  carriers,  preferably 
include  CFV,  the  Peruvian  state-owned 
shipping  line;  or  (3)  when  the  Peruvian 
Director  General  of  Maritime 
Transportation  or  Peruvian  Consuls 
grant  non-Peruvian-flag  or  non-associate 
carriers  permission  to  carry  Peruvian 
export  or  import  cargoes.  Authorization 
for  the  use  of  non-Peruvian-flag  or  non- 
associate  carriers  would  be  granted  in 
the  form  of  a  waiver  or  cargo -manifest 
certiHcation  when  Peruvian-flag  or 
associate  carriers  were  not  available 
and  in  position  within  12  days  ' 
following  the  proposed  date  of  shipment 
of  non-perishable  products,  or  within  4 
days  in  the  case  of  perishable  products, 
or  when  no  Peruvian-flag  carrier  serves 
the  relevant  port. 

Subsequent  to  issuance  of  the 
Proposed  Rule  which  initiated  this 
proceeding.'  regulations 
("Regulations")^  were  issued  by  the 


*  Decree  OOS-SS  amended  Supreme  Decree  No. 
035-82-TC  CUecree  039-82**).  effective  September 
1982.  Decree  036-82  reserves  Penivian  import  and 
export  cargoes  for  Peruvian-flag  vessels  and  set* 
out  waiver  and  cargo  manifest  certification 
requirements  for  non-Peruvian-flag  carriers.  The 
exact  percentage  of  cargo  reserved  for  Peruvian-flag 
carriers  i*  not  specified  in  Decree  036-82.  An  earlier 
decree  ctate*  that  50  percent  of  Peruvian  import  and 
export  cargo  i*  reserved  for  Peruvian-flag  carrier*. 

*  E.g..  U.S.  carriers'  accei*  to  Peruvian  cargoes 
would  be  ptoportioaal  to  Pifuviui  carrier*'  acce** 
to  U.S.  cargoei. 

*  Non-Peruvian-flag  carriers  which  become 
parties  to  such  commercial  agreements  may  be 
granted  associate  statu*  upon  approval  by  the  GOP. 
Associate  carriers  ate  excepted  from  cargo  manifest 
certification  and  waiver  requirement*  under  Decree 
Nos.  00»-M  and  OOS-az. 

*  Supreme  Decree  Na  033-as-TC  iwidified  Decree 
OOS-86  by  reducing  the  number  of  days  a  ihipment 
mu*t  wail  for  a  Penivian  or  amodale  carrier  from 
15  day*  to  12  day*. 

*  See  Notice  of  Proposed  Kulemaking.  52  FR 
11832.  April  13. 19B7. 

^  These  Regulations  were  eontained  in  Ministerial 
Resolution  No.  027-87-TC/AC(  "Resolution "). 


GOP  pursuant  to  a  Memorandum  of 
Understanding  ("MOU")  signed  by  the 
USG  and  the  GOP  on  May  1. 1987.  These 
Regulations  set  forth  new  requirements 
and  procedures  that  shipping  lines 
operating  third-flag  vessels  must 
observe  in  order  to  obtain 
authorizations  from  the  GOP  Ministry  of 
Transportation  and  Communications 
("Ministry")  to  participate  in  the  Trade. 
The  GOP  advised  throu^  the 
Department  of  State  that  the 
"authorization"  system  under  the 
Regulations  totally  replaced  the  existing 
"waiver"  system  for  granting  third-flag 
carriers  access  to  the  Trade. 

fat  issuing  its  Final  Rule  the 
Commission  explained  that  while  it 
recognized  the  good  faith  efforts  made 
by  the  USG  and  GOP  to  address  the 
sitiMtion  in  the  Trade  through 
diplomatic  means,  the  resultant 
Regulations  which  implement  the  MOU 
did  not  satisfactorily  resolve  that 
situation.  The  Commission  stated  that 
in  fact  the  Regulations,  in  effect, 
continue  in  place  the  very  types  of 
restrictions  and  impediments  which 
prompted  this  proceeding  in  the  flrst 
instance.  Although  third-flag  carriers 
were  no  longer  required  to  obtain 
"waivers"  for  individual  shipments,  they 
were  to  obtain  "authorizations"  to 
participate  in  the  Trade.  The 
Commission  found  this  authorization 
process  as  inconsistent  with  free  access 
to  trade,  as  was  the  waiver  system  it 
replaced.  In  this  regard,  the  Commission 
also  added  that  it  was  unknown 
whether  Chilean-flag  carriers  would  be 
granted  authorizations  and  allowed  to 
operate  in  the  Trade,  particularly  in  light 
of  the  existence  of  Peruvian  Resolution 
No.  044-86-TC/AC  ("Resolution  044- 
86").  which  excludes  Chilean-flag 
carriers  from  certain  Peru/third-country 
trades. 

Finally,  the  Commission  advised  that 
it  could  not  accept  as  a  satisfactory 
resolution  of  this  matter  an 
accommodation  which  would  permit  the 
GOP  to  deny  authorization  to  a  third- 
flag  operator  in  the  Trade  if  the  coimtry 
of  nationality  of  that  operator  bars     • 
participation  to  Peruvian-flag  carriers  in 
any  of  its  third-coimtry  trades.  The 
Commission  explained  that  to  accept  the 
proposition  that  the  GOP  can  settle 
disputes  with  foreign  nations  by 
imposing  burdens  on  U.S.-Peru  trade 
hostage  to  obtaining  concessions 
elsewhere. 

Thus,  the  Final  Rule  suspended  the 
tariffs  of  the  Peruvian-flag  carriers 
operating  in  the  Trade,  with  tl  i 
exception  of  Naviera  Amazonica 


Peniana.  Sj\.  ("NAPSA")."  unless  such 
carriers  obtain  audiorized  status  frt>m 
the  Commission."  The  suspension  of 
these  tariffs  was  to  become  effective 
March  7, 1988. 

On  February  4, 1988,  the  Peruvian 
carriers  filed  a  Petition  for 
Reconsideration  ("Petition")  requesting 
that  the  FMC  reconsider  its  Final  Rule, 
or,  in  the  alternative,  stay  the  effective 
date  of  the  Final  Rule  on  grounds  that 
the  Rule  is  basically  directed  at  Decree 
009-86  of  February  28. 1986,  which  has 
been  rescinded  by  GOP  Supreme  Decree 
No.  00*-8»-TC  ("Decree  004-88 ")  of 
January  22, 1988.*°  Further,  the  Peruvian 
carriers  submitted  that  the  Regulations 
which  implement  the  MOI  also  have 
been  rescinded.** 

The  Peruvian  carriers  alleged  that 
with  such  action  by  the  GOP.  Peruvian 
cargo  preference  law  has  reverted  to  its 
status  pri«  to  enactment  of  Decree  009- 
86,  and  prior  to  the  initiation  of  this 
proceeding  which  resulted  from 
complatnts  to  the  Commission  about 
Decree  aO(M6.  "Hiey  advised  that  while 
Deofee  009-66  reserved  100  percent  of 
aU  Peruvian  import  and  export  cargoes. 
Decree  004-88  reestablishes  legisl^on 
in  existence  between  1S|70  and  1986 
which  reserves  50  percent  of  Peruvian 
cargoes  to  Peruvian-flag  or  associate 
carriers.**  The  Peruvian  carriers  took 
the  position  that  since,  as  the 
Commission  states  in  its  Final  Rule,  this 
proceeding  arose  from  complaints  about 
the  enactment,  implementation  and 
enforcement  l^  the  GOP  of  Decree  009- 


•  Under  the  Rnal  Rule.  NAPSA's  tariff.  FMC  No. 
3.  covering  the  U.S./Iquitos,  Peru  trade,  would  not 
be  suspended  because  the  Commission  found  this 
subtrade  dietinguuhaUe  from  the  Trade  generally, 
and.  therefore,  entitled  to  different  treatment.  The 
Pinal  Rule  noted  that  the  Coounission  did  not 
receive  any  complaints  regarding  this  subtrade. 
Further,  it  stated  that  there  is  no  alternative  to 
NAPSA'*  •ervioe  in  this  subtrade.  [See  Docket  No. 
67-6.  52  PR  46962.  December  7. 1967). 

*  The  Final  Rule  states  that  authorized  statu* 
shall  be  conferred  upon  a  Peruvian-flag  carrier  upon 
that  carrier's  submitting  to  the  Commission  a 
certificate  from  the  GOP  stating  unequivocally  that 
no  law,  regulation  or  (xilicy  of  the  GOP  will: 

(i)  Preclude  any  non-Peruvian-flag  carrier  from 
competing  in  the  Trade  on  the  same  basis  as  any 
other  carrier 

(ii)  Result  hi  less  than  meaningful  and  competitive 
access  by  any  nan-Peruvian-flag  carrier,  to  cargo 
designated  as  reserved  under  Supreme  Decree  No. 
OOS-Be-TC  and 

(iii)  Impose  any  administrative  burden,  including 
but  not  limited  to.  the  necessity  to  secure  an 
authorization  based  on  the  national  statu*  of  the 
carrier,  or  otherwise  discriminate  against  any  non- 
Peruvian-flag  carrier  in  the  Trade. 

"*  Decree  OOt-66  was  published  in  the  Peruvian 
Official  Gazette.  "El  Peruano."  on  January  25. 1968. 

>  ■  bi  addition.  Resolution  No.  044-86  which 
exdaded  Chilaan-flag  carriers  from  certain  Peru/ 
third-country  trade*  has  been  rescinded. 

'*  The  pre-1986  legal  regime  is  based  primarily  on 
Dectee  OSfr-82. 


86.  the  Commission  should  reconsider  its 
Final  Rule  and  terminate  the  proceeding 
due  to  the  rescission  of  Decree  009-66. 

As  an  alternative  to  reconsideration 
and  termination  of  the  proceeding,  the 
Peruvian  carriers  suggested  that  the 
Commission  stay  its  Final  Rule  pending 
investigation  of  present  conditions  in  the 
Trade  or  jiididal  review,**  whichever  is 
later,  particulariy  if  the  Commission 
determines  that  it  has  insufficient 
knowledge  of  present  conditions  in  the 
Trade  to  order  termination  of  the 
proceeding.  The  Peruvian  carriers 
contended  that  a  stay  would  allow  time 
for  the  Commission  to  gather  any  facts 
required  for  reconsideration  and,  if 
necessary,  for  the  Court  to  clarify 
"serious  legal  issues  in  this  proceeding." 

After  analyzing  the  Petition  and 
replies  thereto,  the  Commission  issued 
its  Notice  of  Reconsideration  of  Final 
Rule  ("March  Notice".)  In  its  March 
Notice  the  Commission  discussed  the 
GOP  initiatives,  noting  that  some  action 
was  necessary  to  recognize  the  change 
status  of  the  issues  brought  about  by  the 
GOP's  actions  and,  as  a  technical  legal 
matter,  because  the  rescission  of  Decree 
009-86  and  Resolution  044-66  appeared 
to  have  undennined  the  basis  cited  in 
the  Fmal  Rule  for  Ae  Commission's 
findings  of  conditions  imfaverable  to 
shipping  in  the  Trade.  The  Commission 
withdrew  the  Final  Rule  for 
reconsideration  and  again  invited 
interested  parties  to  comment.  However, 
the  Commission  also  pointed  out  that 
rescission  alone  may  not  resolve  the 
unfavorable  conditions  which  the  Final 
Rule  addressed,  and  the  Commission 
stated  that,  if  the  system  remains 
discriminatory  in  the  absence  of  Decree 
009-86,  it  would  be  prepared  to  act 
swiftly  to  reinstate  the  Final  Rule  on  the 
basis  of  new  findings  that  conditions 
unfavorable  to  shipping  continue  to 
exist 

Subsequent  to  the  issuance  of  the 
Commission's  Mandi  Notice,  three 
agreements  were  fried  with  the 
Commission  between  Peruvian  and 
Chilean-flag  carriers.**  Pursuant  to 


■  *  A  petition  for  review  of  the  Final  Rule  wa* 
filed  by  the  Peruvian-flag  carriers  in  the  U.S.  Court 
of  Appeals  for  the  District  of  Columbia  Circuit 
("Court")  on  (anuary  29. 1968.  Compania  Peruana  de 
Vaporea.  et  al.  v.  USA  and  FMC.  D.C.  Cir.  No  SS- 
1073.  That  proceeding  hat  been  held  in  abeyance 
until  May  31, 19ea 

•♦  These  agreements  are:  Agreement  No.  212- 
011180  between  Neptuno  and  CSAV,  flied  March  16. 
1988.  effective  April  30, 1988:  Agreement  No.  213-    " 
011186.  as  amended  by  Agreement  Na  212- 
011186.001.  between  Santa  and  Empresa  Maritime 
de  Estrado  ("Empremar").  filed  March  29. 1988. 
effective  May  13, 1986;  and  Agreement  No.  212- 
011169  between  CPV  and  Compania  Chilena  da 
Navegacion  Inleroceanica  S.aL  ("CCNI"),  filed 
April  12. 1968.  effective  May  27, 1968. 


these  agreements,  the  Chilean-flag 
carriers  would  be  granted  associate 
status  by  the  GOP  and  thereby  given 
access  to  the  Trade. 

Summary  of  CommeBts 

A.  Executive  Agencies   . 
I.March  3, 1968  Letter 

On  March  3, 1988,  Gregory  Dole, 
Deputy  Assistant  Secretary  for  Policy 
and  International  Affairs  ("DAS"),  DOT, 
reported  to  the  Commission  on 
consultations  between  the  USG  and 
GOP.  held  February  25-26, 1988, 
regarding  the  GOP's  implementation  of 
Decree  036-82.  DAS  Dole  reports  that 
the  GOP  provided  assurances  that  U.S. 
carriers  will,  through  their  equal  access 
agreement,  continue  to  have  access  to 
all  cargo  in  the  Trade  on  the  same  basis 
as  Peruvian-flag  carriers.  Further,  the 
DAS  reports  that  the  GOP  had 
ai^iroved.  by  Ministerial  Resolution  of 
February  22, 1988,  three  agreements 
between  Peruvian  and  Chilean-flag 
carriers  which  will  accord  Chilean-flag 
carriers  access  to  all  cargo  on  the  same 
basis  as  Peruvian-flag  carriers.  The  DAS 
states  that,  if  the  terms  of  these 
commercial  agreements  are  acceptable, 
the  Executive  Agencies  beUeve  that  the 
agreements  will  resolve  the  problems 
that  the  Chilean-flag  carriers  have  had 
gaining  access  to  the  Trade.  In  additioa 
the  DAS  notes  that  during  the 
consultations,  the  USG  expressed  hope 
to  the  GOP  that  similar  commercial 
solutions  would  be  found  for  other  third- 
flag  carriers  to  allow  them  to  operate 
without  restrictions. 

Further,  DAS  Dole  submits  that  the 
GOP  indicated  that  the  administration 
of  the  Peruvian  waiver  system  was 
being  evaluated  so  as  to  create  a  system 
with  maximum  flexibility.  In  addition, 
the  FMC  was  advised  that  the  GOP  has 
set  up  a  commission  to  review  COP 
merchant  marine  pohcy. 

The  DAS  reports  that  the  Executive 
Agencies  are  generally  encouraged  by 
the  developments  in  the  Trade,  but 
states  that  it  is  premature  for  them  to 
make  a  recommendation  as  to  the 
disposition  of  the  Final  Rule. 

2.  March  31. 1988  Comments 

The  Executive  Agencies  state  that  as 
of  the  final  day  of  the  comment  period 
two  service  agreements  between 
Peruvian  and  Chilean-flag  carriers  had 
been  flled  with  the  FMC.  They  submit 
that  these  agreements  appear  to  provide 
these  Chilean-flag  carriers  access  to  the 
Trade.  The  Executive  Agencies  point 
out.  however,  that  the  access  of  other 
third-flag  carriers  to  the  Trade  is 
uncertain. 
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Further,  the  Executive  Agencies  report 
that  they  received  assurances  that  third- 
flag  carrier  access  to  the  Trade,  as  well 
as  other  issues,  will  be  addressed  over 
the  next  few  months  by  the  Conunission 
established  to  develop  a  new  Peruvian 
merchant  marine  policy. 

Based  on  the  aforementioned 
developments,  the  Executive  Agencies 
state  that  they  do  not  believe  sanctions 
are  warranted  at  this  time. 

B.SCOT  i 

I 

SCOT  contends  that  while  the  GOPs 
rescission  of  Decree  009-86  and  the 
Resolution  are  positive  steps,  such 
action  will  not  remove  the  conditions 
unfavorable  to  shipping  in  the  Trade. 
Scot  adds,  however,  that  as  of  March 
31, 1988,  none  of  the  changes 
implemented  by  the  GOP  will  have  been 
in  place  for  sufficient  time  to  allow  U.S. 
shippers  to  conunent  on  their  effect  on 
the  Trade. 

SCOT  states  that  three  agreements 
between  Peruvian  and  Chilean-flag 
carriers  have  been  approved  by  the 
GOP.  It  comments  on  the  agreement 
between  CSAV  and  Neptuna  the  only 
agreement  which  had  been  filed  with  the 
FMC  at  the  time  SCOT  drafted  its 
comments.  SCOT  argues  that  the 
provisions  of  the  CSAV-Neptuno  service 
agreement  do  not  appear  to  provide 
effective  competition  by  the  Chilean-Sag 
carrier  in  the  Trade.  Further.  SCOT 
believes  that  the  agreement  raises  the 
question  of  whether  any  third-flag 
carrier  would  be  given  associate  status 
without  granting  serious  commercial 
concessions.  The  fact  that  CSAV  can  no 
longer  participate  in  the  profits  of  the 
U.S./Peru  trade  pursuant  to  the 
agreement,  is  said  to  indicate  that 
CSAVs  price  of  admission  to  the  Trade 
was  significant.  SCOT  contends  that  the 
conditions  under  which  CSAV  was 
readmitted  will  not  remove  unfavorable 
conditions  as  far  as  Chilean  carriers  are 
concerned. 

Given  the  legislative  regime  now  in 
place  and  the  agreement  between  CSAV 
and  Neptimo,  SCOT  maintains  that 
conditions  unfavorable  to  shipping  in 
the  Trade  continue  to  exist  and  that  no 
evidence  submitted  to  date  indicates 
otherwise.  SCOT  states  that  it  would  be 
premature  for  the  Commission  to  take 
any  action  to  stay  or  discontinue  the 
investigation.  It  submits,  however,  that 
shippers  would  like  an  opportunity  to 
comment  further  on  conditions  in  the 
Trade  after  sufficient  time  has  passed  to 
allow  them  to  assess  GOP  actions.  A 
minimum  of  90  days  is  said  to  be 
required  to  obtain  any  meaningful 
experience. 


C.CSAV 

CSAV  directs  the  Commission's 
attention  to  its  commercial  agreement 
with  Neptuno  which  has  been  approved 
by  the  GOP  and  filed  with  the  FMC. 
CSAV  reports  that  this  agreement 
renders  CSAV  an  associate  carrier  for 
piuposes  of  Decree  036-82. 

CSAV  takes  the  position,  therefore, 
that  should  the  Commission  determine 
that  commercial  settlements  have  made 
it  desirable  to  suspend  the  proceeding 
and  the  Final  Rule,  it  would  have  no 
formal  objection  to  such  action  at  this 
time.  CSAV  suggests,  however,  that  it 
would  be  beneficial  to  shippers  for  the 
Commission  to  make  a  statement  that  its 
Final  Rule  could  be  reimposed  in  the 
event  that  new  obstacles  are  placed  on 
operations  in  the  Trade  or  if  the 
commercial  settlements  prove 
unworkable. 

D.GLTL 

GLTL  states  that  it  is  meeting  with 
CPV  on  April  20, 1988,  to  discuss 
potential  cooperation  and  the  terms  of  a 
free  access  agreement  for  cargoes 
moving  between  U.S.  Great  Lakes  ports 
and  Peru.  GLTL  advises  that  such  a 
commercial  agreement  would  confer 
associate  status  upon  it  and  would 
resolve  the  concerns  it  previously  raised 
in  this  proceeding.  Absent  such  an 
agreement  GLTL  asserts  that  its  cargoes 
in  the  Trade  would  be  subject  to  vessel 
manifest  certificaton  and  waiver 
requirements  pursuant  to  Decree  036-82. 

It,  therefore,  requests  that  the 
Commission  hold  any  further  action  in 
abeyance  for  a  reasonable  period  of 
time  to  permit  negotiations  betwen  CPV 
and  GLTL  and  a  determination  as  to  the 
approvability  of  any  agreement.  GLTL 
states  that  it  will  promptly  notify  the 
Commission  of  the  results  of  the  April 
20, 1988  negotiations. 

GLTL  subsequently  informed  the 
Commission  by  letter  dated  May  11, 
1988  that  representatives  of  GLTL  and 
CPV  had  discussed  the  "framework  for  a 
proposed  commercial  agreement  which, 
if  approved  by  the  Government  of  Peru 
and  by  the  Commission,  would  confer 
associate  status  upon  GLTL  *  *  *  and 
would  resolve  the  concerns  previously 
raised  by  GLTL  in  this  proceeding." 
GLTL  stated  its  expectation  that  a 
formal  agreement  would  be  concluded 
following  action  by  CPV's  Board  of 
Directors  on  the  proposal.  GLTL  also 
informed  the  Commission  in  that  letter 
that  the  Peruvian  Government  has 
recently  reaffirmed  fines  imposed  on 
GLTL  in  connection  with  cargo  carried 
in  the  Trade  in  1984,  and  that  imposition 


of  these  fines  is  being  appealed  through 
litigation  in  Peru." 

E.  NAPSA 

NAPSA  reaffirms  that  no  adverse 
conditions  exist  in  the  United  States/ 
Iquitos,  Peru  subtrade.  It,  therefore, 
requests  that  the  Commission  maintain 
its  current  policy  permitting  NAPSA  free 
access  to  this  subtrade.  Further,  NAPSA 
states  that  the  rescission  of  Decree  009- 
86  should  moot  the  controversy 
concerning  the  Trade  generally. 

F.  Nedlloyd 

Nedlloyd  explains  that  it  has  an 
interest  in  this  proceeding  because  it 
plans  to  institute  a  service  between 
Chile  and  the  United  States  on  or  about 
July  1. 1988.  Nedlloyd  states  that  it  will 
attempt  to  offer  services  between  Peru 
and  the  United  States  depending  on  the 
outcome  of  this  proceeding  and  the 
actions  taken  by  the  GOP.  It  contends 
that  the  long  term  commercial  viability 
of  this  proposed  service  depends  on 
Nedlloyd's  ability  to  serve  Peru  as  part 
of  its  West  Coast  South  America/United 
States  service. 

Nedlloyd  expresses  concern  over  the 
effects  of  the  recent  rescission  of  Decree 
009-86  and  the  reestablishment  of  the 
cargo  waiver  system  under  Decree  036- 
82.  It  takes  the  position  that  the  cargo 
waiver  system  under  Decree  036-62  is  a 
barrier  to  third-flag  carrier  entry  into  the 
Trade.  Nedlloyd  points  out  that  if  it 
wishes  to  operate  in  the  Trade,  it  either 
must  obtain  a  waive  or  seek  associate 
status  by  entering  into  agreements  with 
Peruvian-flag  carriers.  Nedlloyd  finds 
neither  of  these  options  commercially 
attractive  because  they  impose 
economic  costs  on  the  Trade  in  general 
and  on  Nedlloyd  in  particular.  With 
regard  to  obtaining  waivers,  Nedlloyd 
asserts  that  Peruvian-flag  carriers  and 
their  associates  can  schedule  sailings  so 
that  it  is  virtually  impossible  for  a  third- 
flag  carrier  to  qualify  for  a  waiver. 

Further,  Nedlloyd  maintains  that  there 
are  potential  costs,  official  and 
unofficial,  of  obtaining  waivers.  It  states 
that  it  has  experienced  severe 
commercial  difficulties  dealing  with  the 
Peruvian  cargo  preference  regime  in  the 
Peru/Far  East  trades  and  is  not  eager  to 


■•  GLTL't  May  11. 1988  letter  to  the  Conunission 
was  filed  subsequent  to  tlie  closing  date  of  March 
31, 1988  for  the  filing  of  comments  in  this 
proceeding.  GLTL's  comments  filed  on  March  31, 
1988.  however,  slated  that  a  meeting  of  GLTL  and 
CPV  representatives  was  expected  to  occur  on  April 
20, 1988  and  that  GLTL  would  promptly  inform  the 
Commission  of  the  outcome  of  that  meeting.  The 
Commission  therefore  has  accepted  the  May  11, 
1988  letter  which  supplements  GLTL's  otherwise 
timely  conunents. 


be  exposed  to  future  harm  in  its  efforts 
to  provide  service  in  the  Trade. 

Nedlloyd  also  notes  that,  based  on  its 
experience,  the  option  of  obtaining 
associate  status  entails  costs  which 
distort  the  economics  of  a  trade  and 
extracts  a  "price  of  admission"  from  the 
third-flag  carrier.  Nedlloyd  maintains 
that  third-flag  carriers  should  not  be 
required  to  enter  such  agreements  when 
there  is  no  economic  or  commercial 
basis  for  doing  so.  It  contends  that  these 
agreements  have  the  effect  of 
diminishing  efficiency  and  price 
competitiveness  of  transportation 
providers. 

Nedlloyd  alleges  that  conditions 
unfavorable  to  shipping  in  the  Trade 
continue  to  exist.  It  contends  that 
Decree  036-82  inherently  discriminates 
against  non-Peruvian-flag  carriers  and 
favors  Penudan-flag  and  associate 
carriers.  Nedlloyd  submits  that  there  is 
no  reason  to  believe  that  this  waiver 
regime  will  not  have  an  injurious  effect 
on  carriers,  shippers  and  the  Trade, 
similar  to  the  "authorization"  system 
under  Decree  009-86.  Nedlloyd 
'  maintains  that  because  it  does  not  wish 
to  become  an  associate  carrier.  Decree 
036-82  will  preclude  it  from  operating  in 
the  Trade.  It  asserts  that  there  should  be 
no  doubt  that  Decree  036-82  is 
inconsistent  with  free  access  to  the 
Trade. 

Nedlloyd  recommends,  therefore,  that 
the  Commission  act  swiftly  to  reinstate 
the  Final  Rule,  with  appropriate 
modifications,  on  the  basis  that 
conditions  unfavorable  to  shipping 
continue  to  exist. 

G.  CPV,  Neptuno  and  Santa 

The  Peruvian  carriers  allege  that 
conditions  have  significantly  changed  in 
the  Trade  given  the  rescission  of  Decree 
009-86.  They  contend  that  the  decrees  in 
existence  prior  to  Decree  009-86  *•  and 
now  reestfiblished,  have  restored  the 
Trade  to  its  prior  state  which  the 
Commission  has  allegedly  never  found 
ol>jectionable.  Under  these  decrees,  the 

'  Peruvian  carriers  state  that  only  50 
percent  of  Peruvian  import  and  export 
cargo  is  reserved  to  Peruvian-flag  and 
asflooiate  carriers. 

Further,  noting  that  those  parties 
supporting  the  Final  Rule  had  argued 
that  Decree  009-86  denied  U.S.  shippers 
the  right  to  choose  third-flag  carriers, 
the  Peruvian  carriers  assert  thaf  as  a 
resuh  of  the  three  commercial 

■  agreements  between  Peruvian  and 
Chilean-flag  carriers,  shippers  will  be 
able  to  choose  Chilean-flag  carriers. 
They  also  advise  that  the  -GOP  has 


'  •  Decree  m2-70-TC  of  June  1970.  034-70-TC  of 
Uerember  1070.  and  OSS'Sa-TC  of  September  1982. 


created  a  commission  to  further  improve 
conditions  in  the  Trade  through  its 
review  of  Prawoan  maritime  policy. 

The  Peruvian  carriers  contend, 
therefore,  that  given  the  changes  in  GOP 
law  and  the  commercial  agreements 
between  Chilean  and  Peruvian-flag 
carriers,  whatever  basis  may  have 
existed  for  the  Final  Rule  is  no  longer 
present.  Further,  they  submit  that  the 
Final  Rule  casts  uncertainty  over  the 
Trade,  threatens  diplomatic  relations 
and  courts  retaliation.  The  Peruvian 
carriers  submit  that,  substantially,  all 
concerns  expressed  by  interested 
parties  have  been  resolved.  They 
believe  that  whatever  residual  concerns 
or  uncertainty  exist  do  not  justify 
continuation  of  the  proceeding  and  it, 
therefore,  should  be  terminated. 

H.  The  Chamber 

The  Chamber  notes  the  good  faith 
efforts  made  by  the  GOP  and  USG  to 
address  the  situation  in  the  Trade 
through  diplomatic  means.  It  mentions 
that  the  repeal  of  Decree  009-86  and  the 
Joint  service  or  space  charter 
agreements  between  Peruvian  and 
Chilean-flag  carriers  should  result  in 
improvements  in  the  Trade  and  provide 
U.S.  shippers  widi  greater  freedom  of 
choice  in  U.S.  trades.  Further,  the 
Chamber  contends  that  the  recent 
increase  in  U.S.  exports  to  Peru  could 
not  have  been  achieved  if  conditions 
unfavorable  to  U.S.  shippers  existed. 

The  Chamber,  therefore,  supports 
reconsideration  of  the  Final  Rule.  It 
believes  that  the  Commission  should 
now  find  that  there  is  adet^uate  service 
in  the  Trade.  Further,  it  believes  that  the 
Commission  should  find  diat  the  OOP's 
rules  and  regulations  permit  U.S. 
shippers  freedom  to  select  the  carriers  of 
their  choice  and  create  conditions  which 
are  no  more  restrictive  than  those 
allegedly  accepted  by  the  FMC  in  most 
other  U.S.  trades. 

The  Chamber  takes  the  position  that 
because  the  conditions  which  caused 
the  complaints  to  the  FMC  have  been 
corrected,  given  the  improvement  in 
third-flag  carrier  access  to  the  Trade 
and  the  good  faith  efforts  by  the  GOP  to 
accommodate  shippers,  the  Commission 
should  take  no  further  action,  but  rather 
carefully  monitor  conditions  in  the 
Trade.  Suspension  of  Peruvian-flag 
carriers'  tariffs  by  the  FMC  allegedly 
would  lead  to  retaliation  by  the  GOP 
and  suspension  of  the  maritime  trade. 
The  Chamber  submits  that  this  would  be 
extremely  damaging  to  the  relations 
between  the  two  countries  and  contrary 
to  U.S.  economic  and  political 
objectives. 


/.  GSC 

GSC  submitted  a  copy  of  a  letter  sent 
to  the  Honorable  Robin  Tallon.  which 
requests  that  the  Congressman  review 
the  FMC's  actions  against  Peruvian-flag 
carriers.  This  letter  expresses  hopes  that 
the  Congressman  would  support  it  in 
stopping  any  retaliation  against 
Peruvian-flag  carriers  because  such 
action  could  affect  GSC's  ability  to 
operate  in  the  future.  GSC  explains  that 
it  receives  a  substantial  amount  of  raw 
materials  from  Peru  because  the  U.S. 
does  not  have  the  quality  of  ore  required 
for  its  process. 

GSC  advises  that  the  GOFs  cargo     . 
reservation  system  has  never  been  a 
problem  for  it.  GOP  allegedly  has 
granted  it  waivers  whenever  necessary. 
In  this  regard,  GSC  advises  that  it 
recently  used  an  Ecuadorian-flag  carrier 
for  shipment  of  cargo.  GSC  contends 
that  to  restrict  the  Peruvian-flag  vessels 
which  it  may  employ  in  the  Trade  would 
inflate  the  cost  of  its  operation. 

/.  Occidental 

Occidental  states  that  it  was  pleased 
with  the  FMCs  decision  to  exclude  the 
U.S./Iquitos,  Peru  trade  from  the 
proposed  sanctions  in  the  Final  Rule.  It 
maintains  that  this  decision  has  enabled 
it  to  support  its  operations  in  that  area. 
Further,  Occidental  states  because  it 
also  has  operations  on  the  West  Coast 
of  Peru,  it  joins  the  Chamber  in 
requesting  that  the  Commission 
reconsider  its  proposed  sanctions 
against  Peru.  Finally,  Occidental 
believes  that  the  GOP's  repeal  of  Decree 
009-86  and  improved  access  to  the 
Trade  for  third-flag  carriers  should 
allow  the  FMC  to  rescind  its  Final  Rule. 

K.SPCC 

SPCC  advises  that  if  the  proposed 
rule  '''  was  enacted,  it  would  be  forced 
to  seek  supplies  from  Europe  and  the 
Far  East  rather  than  the  United  States, 
and  that  copper  bound  for  the  U.S. 
would  have  to  moye  through  ports  in 
Mexico  or  Canada  prior  to  delivery  in 
the  U.S.  SPCC  contends  that  this  would 
cause  increased  costs  and  delays. 

SPCC  opposes  the  suspension  of 
Peruvian-flag  carriers'  tariffs.  It  asserts 
that  the  commercial  agreements 
between  Peruvian  and  Chilean-flag 
carriers  address  the  concerns  of  the 
FMC  because  Chilean-flag  carriers  will 
be  accorded  associate  status.  SPCC 
takes  the  position,  therefore,  that  the 
problems  which  brou^t  about 
Commission  BCti(U)  in  the  Trade  no 
longer  exist  and  that  action  by  the 


■^  It  is  assumed  that  SPCC  means  the  Final  Rule 
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Commission  would  be 
counterproductive. 

Discussion 

Uncertainty  continues  to  exist  as  to 
the  precise  nature  and  operating 
characteristics  of  the  shipping  regime 
which  will  regulate  traffic  between  the 
U.S.  and  Peru  following  the  rescission  of 
Decree  No.  009-88  and  the 
reestablishment  of  Decree  036-62  and 
other  pre-1986  decrees  and  resolutions. 
We  continue  to  be  concerned  about  the 
terms  upon  which  Chilean-flag  carriers 
and  other  third-flag  carriers  will  be 
gaining  competitive  access  to  the  Trade 
pursuant  to  "commercial  agreements" 
filftd  with  the  Commission.  The  impact 
of  these  agreements  will  not  be  knows 
for  some  time.  The  comments  on  the 
Commission's  March  Notice  reflect  a 
wide  range  of  views  regarding  third-flag 
access  to  the  Trade  given  the 
reestablishment  of  the  pre-1986  legal 
regime  in  Peru,  and  the  commercial 
agreements  filed.  At  the  least  some  of 
the  comments  call  into  question  whether 
the  agreements  are  commercially  viable 
or  were  entered  into  solely  as  an 
accommodation  to  the  GOP's  cargo 
reservation  and  other  decrees. 

Nedlloyd  is  the  only  commenter  that 
believes  that  the  Commission  should 
swiftly  reinstate  the  Final  Rule  with 
necessary  modifications,  on  the  basis 
that  conditions  unfavorable  to  shipping 
continue  to  exist  because  third-flag 
carrier  access  to  the  Trade  requires 
associate  status  or  a  waiver.  While 
SCOT  believes  that  unfavorable 
conditions  continue  to  exist,  and  that 
the  agreement  between  CSAV  and 
Neptuno  does  not  provide  effective 
competitive  access  for  CSAV,  it  states 
that  its  members  will  require  at  least  90 
days  to  evaluate  the  effects  of  recent 
Peruvian  actions  on  the  Trade. 

We  note  that  the  Chilean  party  to  one 
of  these  agreements,  CSAV,  does  not 
affirmatively  propose  or  support  any 
specific  course  of  action,  but  states  that 
it  would  not  oppose  suspension  of  the 
Final  Rule.  However,  it  suggests  that 
accompanying  such  action  should  be  a 
statement  from  the  Commission  that  the 
Final  Rule  could  be  reimposed  if 
necessary.  Thus,  it  would  appear,  that 
CSAV  is  not  particularly  sanguine  about 
the  agreement  it  has  entered  into  and 
which  ostensibly  will  allow  it  access  to 
the  Trade. 

While  the  Executive  Agencies  appear 
optimistic  with  respect  to  the  problem  of 
Chilean-flag  carrier  access  to  the  Trade, 
they  are  not  as  certain  as  to  the  access 
of  other  third-flag  carriers.  They 
maintain,  however,  that  given  the 
developments  in  the  Trade,  sanctions 
are  not  warranted  at  this  time. 


GLTL  suggests  that  the  Commission 
hold  any  further  action  in  abeyance  until 
it  has  completed  agreement  negotiations 
with  CPV.  The  prospective  agreement 
between  the  two  carriers  would  confer 
associate  status  on  GLTL 

The  Chamber,  GSC,  NAPSA, 
Occidental  and  SPCC  believe  that  the 
problems  which  gave  rise  to  the  Final 
Rule  have  been  resolved  and,  thus, 
oppose  any  further  action  by  the 
Commission.  The  Peruvian  carriers 
specifically  request  termination  of  the 
proceeding. 

The  pre-1986  legal  regime  now  in 
place  appears  to  reserve  50  percent, 
rather  than  100  percent,  of  Peruvian 
traffic  for  Peruvian-flag  and  associate 
carriers.  The  remaining  50  percent  is 
open  to  all  carriers,  including 
nonassociate  carriers.  However,  under 
Decree  036-82.  a  non-associate  carrier 
must  obtain  a  waiver  or  cargo  manifest 
certification  to  carry  any  portion  of  the 
unreserved  cargo.  The  manner  in  which 
the  "50  percent"  reservation  is  to  be 
administered  is  unclear  in  light  of  the 
requirements  for  waivers  or  manifest 
certifications  on  all  non-Peruvian  or 
non-associate  shit)ment8.  Given  the 
various  requirements,  it  is  possible  that 
significant  barriers  to  non-Peruvian-flag 
and  non-associate  carrier  access  to  the 
Trade  continue  to  exist. 

The  GOP  has  stated  that  it  is 
reviewing  its  maritime  policy  in  general 
and  its  waiver  system  in  particular.  It  is 
reported  that  the  GOP  plans  to  apply  its 
waiver  system  in  as  flexible  a  manner 
as  possible. 

Reinstatement  of  the  Final  Rule 
appears  disfavored  by  all  but  one  of  the 
parties  to  this  proceeding.  The  only 
party  requesting  immediate 
reinstatement  of  the  Final  Rule  with 
appropriate  modificatiqns  is  a  third-flag 
carrier  which  has  not  yet  attempted  to 
enter  the  Trade.  With  this  one 
exception,  the  parties  believe  that  the 
Commission  should  either  terminate  the 
proceeding  or  hold  any  further  action  in 
abeyance  until  the  situation  can  be 
assessed.  Reinstatement  of  the  Final 
Rule  would  not,  moreover,  allow 
shippers  the  opportimity  requested  to 
evaluate  the  impact  of  the  recent  GOP 
actions  and  the  Chilean  and  Peruvian- 
flag  carrier  agreements  on  the  Trade. 
The  parties  which  throughout  this 
proceeding  have  urged  Commission 
action  to  meet  unfavorable  conditions  in 
the  Trade  are  now  requesting  more  time 
to  evaluate  the  situation,  and  in  the  case 
of  CSAV.  stating  that  it  would  not 
formally  object  to  a  suspension  of  the 
proceeding. 

The  course  of  action  suggested  by 
SCOT  and  others,  to  hold  the  proceeding 
in  abeyance  for  a  reasonable  period. 


will  allow  the  Commission  time  to 
assess  the  impact  of  the  recent 
developments  in  the  Trade  including  the 
effect  of  the  pre-1986  legal  regime  on 
third-flag  carrier  access  to  the  Trade,  the 
commercial  agreements  between 
Peruvian  and  Chilean-flag  carriers,  the 
anticipated  agreement  between  CPV 
and  GLTL  and  the  GOP  maritime  policy 
review.  This  course  of  action,  in  one 
form  or  another,  appears  to  be  favored, 
or  acceptable,  to  all  but  one  of  the 
commenters. 

Conclusion 

Although  the  Commission  is  anxious 
to  achieve  a  resolution  of  the  problems 
affecting  the  Trade,  it  does  not  appear 
that  further  Commission  action  at  this 
time  would  favorably  affect  events  or 
actions  by  the  GOP  which  are  moving 
forward,  albeit  slowly.  The  comments 
from  shippers  and  the  carriers  presently 
active  in  the  trade  reflect  a  consensus 
that,  as  conditions  presently  exist- 
Commission  action  would  be  premature. 

The  Commission  has  already 
expressed  herein  its  continued  concern 
that  impediments  to  the  entry  and 
operation  of  third-flag  carriers  on 
commercially  viable  terms  may  continue 
to  exist,  at  the  least  as  a  part  of  the  re- 
instated waiver  and  manifest 
certification  system  under  Decree  036- 
82.  Nevertheless,  the  practicaF  workings 
and  effects  of  that  Decree  are  at  present 
unclear  to  us,  particularly  in  light  of  the 
new  agreements  among  major  parties  in 
the  Trade. 

'  In  order  to  assess  the  impact  of  these 
new  factors,  the  Commission  will  hold 
this  proceeding  in  abeyance  for  a  further 
period  of  time.  We  anticipate  ^at  the 
GOP  will  have  taken  further  action  to 
clarify  the  status  of  laws  and  decrees 
affecting  shipping  in  the  Trade, 
including  completion  of  the  work  of  the 
Commision  reviewing  maritime  policy, 
before  the  FMC  resumes  consideration 
of  these  matters. 

Therefore,  pursuant  to  section  19(l)(b) 
of  the  Merchant  Marine  Act  1920,  46 
U.S.C.  app.  876(l)(b),  Reorganization 
Plan  No.  7  of  1961,  75  Stat.  870.  and  46 
CFR  Part  585,  this  proceeding  is  held  in 
abeyance  pending  further  order  of  the 
Commission.  Interested  parties  are 
invited  to  submit  comments,  views  and 
information  on  or  before  August  31, 
1988,  concerning  whether  the  conditions 
unfavorable  to  shipping  in  the  U.S.-Peru 
Trade  previously  found  in  this 
.  proceeding  continue  to  exist,  whether 
other  conditions  unfavorable  to  shipping 
now  exist  as  a  result  of  actions,  laws, 
decrees  or  regulations  of  the 
Government  of  Peru  or  carriers  in  the 
Trade,  and  what  actions  the 


Commission  should  take  to  adjust  or 
meet  any  such  conditions  unfavorable  to 
shipping. 

By  the  Commission. 
Tmy  P.  Komlnotli. 

Assistant  Secretary. 
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INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Part  1035 
lEx  Parte  No.  406] 

Electronic  TransmlMlon  of  Freight 
Bills 

aoency:  Interstate  Commerce 
Commission. 

ACTION:  Final  rule;  modification  of 
existing  rules. 

SUMMARV:  The  Commission  is  clarifying 
its  regulations  governing  rail  carrier  bills 
of  lading  by  modifying  49  CFR  Part  1635 
to  expressly  authorize  the  use  of 
electronic  bills  of  lading  (EBOL).  This 
should  eliminate  any  confusion 
concerning  rail  carriers'  right  to  use 
EBOL. 

OATC:  This  action  will  be  effective  Jime 
7,1988. 

AOOMESS:  Because  the  ICC  is  merely 
clarifying  its  existing  regulations,  prior 
notice  and  Comment  procedures  are 
unnecessary  under  5  U.S.C.  553(b)(A). 
However,  the  public  is  welcome  to 
comment  on  the  modified  rules  by 
writing  to  the  Office  of  Proceedings, 
Deputy  Director  of  Rail  Section,  Room 
2144,  Interstate  Commerce  Commission, 
Washington,  DC  20423. 

FOR  fURTHER  MfORMATION  CONTACT: 

Joseph  H.  Dettmar,  (202)  275-7245.  JTDD 
for  hearing  impaired:  (202)  275-1712.) 
SUPPtEMENTARY  INFORMATION:  To 
eliminate  any  possible  confusion  or 
doubt  that  rail  carriers  may  use 
electronic  bills  of  lading  (EBOL),  the 
Commission  is  modifying  its  regulations 
at  49  CFR  Part  1035  to  authorize 
expressly  the  use  of  EBOL  In  Electronic 
Transmission  of  Loss  and  Damage 
Claims  and  Freight  Bills.  385 1.C.C.  581 
(1982),  modified  at  367 1.C.C.  699  (1983), 
the  Commission  revised  49  CFR  Parts 
1051, 1008.  and  1005  to  expressly 
authorize  motor  carriers  to  use  EBOL, 
but  did  not  similarly  modify  the  parallel 
rail  regulation  at  49  CFR  Part  1035.  The 
Commission  explained  tha^  it  was 
unnecessary  to  alter  the  rail  regulation 
because,  absent  a  clear  prohibition 
against  the  use  of  EBOL's,  rail  carriers 
were  already  free  to  use  them.  It  stated. 


Electronic  Transmission,  supra,  365 
LC.C.  at  585: 

Various  parties  suggested  that  railroads 
*  *  *  should  also  be  included.  Particularly, 
the  AAR  points  out  that  there  are  no 
regulations  in  effect  which  either  authorize  or 
prohibit  using  electronic  billing  by  computer 
and,  as  a  result,  many  are  already  doing  so. 

We  agree  that  there  does  not  appear  to  be 
any  regulatory  impediment  to  railroads  *  *  * 
participating  in  electronic  billing.  For  this 
reason,  we  see  no  need  to  adopt  this 
suggestion. 

Since  then,  because  of  die  silence  in 
the  rail  regulations  on  the  use  of  EBOL, 
the  Conunission  has  received  a  nimiber 
of  inquiries  bom  persons  unsure  of  the 
propriefy  of  rail  carrier,  use  of  EBOL  To 
eliminate  further  confusion  on  this 
matter,  the  Commission  is  now  revising 
its  rail  regulations  at  49  CFR  Part  1035, 
in  the  maimer  described  in  the 
Appendix  hereto,  expressly  to  authorize 
rail  carriers  to  use  EBOL 

The  Commission  adopts  the  revision 
to  its  rules  set  forth  below,  effective 
immediately. 

Prior  notice  and  public  conunent  are 
uimecessary  because  this  is  merely  a 
clorifying  procedural  change  which 
preserves  the  status  quo  and  has  no 
substantial  impact  on  the  industry  or  the 
public.  No  person's  legal  obligations  are 
affected  by  this  action. 

This  action  does  not  affect 
significanUy  the  qualify  of  the  human 
enviroimient  or  the  conservation  of 
energy  resources. 

List  of  Subjects  in  49  CFR  Part  1035 

Maritime  carriers,  Railroads. 

This  action  is  taken  under  the 
authority  of  49  U.S.C.  10321  and  5  U.S.C. 
553. 

Decided:  May  27,  ig8& 

By  the  Commission,  Chainnan  Cradison. 
Vice  Chairman  Andre.  Commissioners 
Sterrett  Simmons,  and  Lamboley. 
Noreta  R.  McGee, 
Secretary. 

Tide  49.  Part  1035  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  1035— BILLS  OF  LADING 

1.  The  authority  citation  for  Part  1035 
is  revised  to  read: 

Authority:  48  U.S.C  10321  and  5  U.S.C  553. 

2.  Section  1035.1  is  amended  by 
designating  the  existing  two  paragraphs 
as  (b)  and  (c)  and  adding  a  new 
paragraph  (a)  to  read  as  follows: 

§1035.1-  RequlrMfient  for  certain  forms  of 
bHIs  of  Ming. 

(a)  All  bills  of  lading  referred  to  in  this 
Part  m£y  be  either  paper  documents  or 


electronically  generated  and/or 
transmitted  bills  of  lading. 

(PR  Doc.  88-12754  Filed  6-6-68:  8:45  am] 
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49  CFR  Parts  1104  andl  115 

[Ex  Parte  No.  475] 

Designation  of  Office  To  Receivs 
Petitions  for  Review  of  Agency  Orders 

agency:  Interstate  Commerce 
Commission. 

action:  Final  rule. 

summary:  This  rule  designates  Uie 
official  who  must  be  served  with 
petitions  for  judicial  review  under  28 
U.S.C.  2112(a),  as  amended  by  Pub.  L 
100-236, 10  Stat.  1731  (1988).  The 
Commission  designates  its  General 
Counsel. 

EFFECTIVE  DATE:  July  6, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  S.  Buiic,  General  Counsel, 
Interstate  Commerce  Commission, 
Washington,  DC  20423,  (202)  275-7312. 

SUPPLEMENTARY  INFORMATION:  On 

January  8, 1988,  Congress  enacted  Pub. 
L  100-236, 101  Stat.  1731  (1988), 
which  amends  28  U.S.C.  2112(a) 
governing  the  selection  of  the 
appropriate  court  when  petitions  for 
judicial  review  of  agency  orders  are 
filed  in  more  than  one  court  of  appeals. 
The  amendments  to  28  U.S.C.  2112(a)  are 
intended  to  replace,  in  part,  tiie  "first-to- 
file"  rule,  and  the  resulting  "race  to  the 
courthouse"  when  agency  orders  are 
issued.  S.  Rep.  No.  263,  lOOth  Cong.,  1st 
Sess.  1,  reprinted  in  1988  U.S.  Code 
Cong.  &  Admin.  News  3198.  The 
amendments  take  effect  on  July  6, 1988.    - 
180  days  after  the  date  of  enactment 
Pub.  L 100-236.  sec.  3, 101  Stat  1731. 
1732  (1988). 

As  amended,  28  U.S.C.  2112(a)(2) 
requires  each  agency  to  designate  by 
rule  the  office  and  the  officer  who  must 
receive  petitions  for  review.  The 
Commission  designates  the  Office  of 
General  Counsel  and  the  General 
Counsel  and  amends  its  Rules  of 
Practice  at  4»CFR  1104.1(a)  and  49  CFR 
1115.7  to  reflect  those  designations. 

Because  this  amendment  to  the 
Commission's  Rules  of  Practice  has  no 
effect  on  the  substantive  rights  of 
parties  and  ts  a  procedure  specifically 
required  by  statute,  an  opportunify  for 
comment  in  advance  is  not  necessary 
under  5  U.S.C.  553{b)(A)  and  the  new 
rule  may  take  effect  on  less  than  30 
days*  notice  under  5  U.S.C  553(d)(3). 
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Envirooniealal  and  Ensigy  -.i 

Consideratioiu 

The  Commission  certifies  that  this 
rule  wiH  not  affect  8igni&»ntly  the  : 
quality  of  the  human  environment  or  the 
GORA^fv&uOfi  ot  ^ncf^y  resources* 


List  of  Subjc 

49  CFR  Part  1104 

Administrative  practice  and 
procedure. 

49  CFR  Part  1115  I 

Administrative  practice  and 
procedure. 

Decided-  May  27, 1S88. 

By  the  Coiiuiiisskni,  Oiainnan  Gracfison, 

Vice  Chatrman  Andre,  Commtsskmen 

Stetrctt.  Simfflons,  and  Lamboley. 

NoceUltMcGee, 

Secretory- 
Title  49  of  Parts  1104  and  1115  of  the 

Code  of  Federal  Regulations  is  amended 

as  follows: 

PART  1 104-PI.EAOINQS,  GENERALLY 

1.  The  authority  citation  for  46  CFR 
Part  1104  continues  to  read: 

AiAarilr  40  U.&JC  MS21:  S  U&C.  SSA 

2.  Part  1104  is  amended  by  revising 
S  1104.1(a)  to  read  as  follows: 


§1104.1 

(a)  Except  as  provided  in  S  1115.7, 
pleadings  should  be  addressed  to  the 
"Secretary,  Interstate  Commerce 
Commission,  Washington.  DC  20423." 
and  should  designate  the  docket  number 
and  title  of  the  proceeding,  if  known. 


PART  1 1 15— APPEllATE 
PROCEDURES 

1.  The  authority  citation  for  49  CFR 
Part  1115  continues  to  read: 

Aatkai^  4B  IL&C  1S321. 10822.  and 
l(n77.5U.S.C5S8. 

2.  Part  1115  is  amended  by  adding 
§  111S.7,  whidi  shall  read  as  follows: 


5  1115.7 


Petitions  for  judfictal  review  of  final 
agency  orders  may  be  served  on  the 
Commisston  porsuant  to  28  U.S.C. 
2112(a)  and  be  addressed  to  *X?eneral 
Counsel,  Office  of  the  General  Counsel, 
Interstate  Commerce  Commission, 
Washington.  DC  20423." 

[FR  Doc  88-12753  Filed  S^S-SS:  S:«  a«J 
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DEPARTMENT  OF  COMMERCE 
National  Oceanic  and  Atmospliaric 


SO  CFR  Part  652 
[OocMt  No.  70617-72391 

AttanticSurf  Clam  and  Ocean  Ouahog 
Flsliertee 

AQCNCV:  National  Marbie  Ftsheiies 
Service  (NMpS).  NOAA,  Commerce. 
ACTKM:  Notice  of  area  opening. 


NOAA  iaaues  this  fioal  aotiee 
to  open  the  uuentl^  rfcifd  sarf  daai 
areas  located  cfisfaare  of  Adaatic  City, 
New  jersey,  and  Ocean  City,  MaryiandL 
for  hanvsting.  TUa  adkn  k  taken 
because  tiw  naiority  of  the  aurf  daan 
located  in  these  areas  kave  attained  the 
curieut  legal  nuBimBni  size  of  5  hbw s. 
The  intended  effect  is  to  aUow  the 
harvest  of  snrf  dams  irUdi  have  been 
protected  and  allimred  to  grow  to 
produce  greater  yields. 
EFnenvc  OATC:  July  3. 1968. 

FOffFUmMEII  iNFomwnoN  cowtact: 

John  G.  Tenill,  Suif  Clam/Ocean 
Quahog  nan  Coordinator,  617-2^1-3800, 
ext.  2S2. 

SUPPI.EMENTARY  INFOOMATIOM:  Hie 

Fishery  Management  Flan  for  the 
Atiantic  Surf  Clam  and  Ocean  Quahog 
Fisheries  (FMP)  is  in>plemen«ed  by 
regulations  appearing  at  SO  CFR  Part 
652.  At  meetings  held  in  November  1986 
and  Janaary  1987,  the  Mid-Atlantic 
Fishery  Management  Council  (CoancilJ, 
requested  that  the  Secretary  of 
Commerce  reopen  the  diree  dosed  areas 
designated  as  Atlantic  City, 
Chincoteague,  and  Ocean  City,  with  the 
exception  that  the  Qdnooteague. 
Viigjnia,  closed  area  troald  be  reopened 
to  allow  thiiaiing  of  the  surf  dam  beds, 
except  for  a  9-square-miIe  research  area 
which  would  remain  closed. 

As  required  by  S  652.23,  the  Secretary 
published  notice  of  this  proposed  action 
(52  FR  4020.  February  9, 1987)  and 
requested  comments  on  opening  the 
three  currently  closed  areas.  Public  • 
hearings  were  held  on  Febrtaiy  13  and 
14, 1987,  at  locations  in  New  Jersey  and 
Maryland.  Comments  favored  opeidng 
each  of  the  three  areas,  widi  consensus 
that  all  three  areas  dwtdd  be  opened  at 
the  same  time  and  that  the  opening 
should  not  occur  until  after  Noveinber 
1987. 

Before  this  action  could  be  taken,  a 
regulatory  amendment  was  needed  to 
niAte  tin  sorf  dam  size  ciiterfa  for 
reopening  areas  consistent  widi  the 
prevailing  legal  mfanaiam  suif  clam  size. 
Amendment  3  to  die  FMP  spedfied  that 


areas  ooidd  be  reopened  enoe  the 
average  length  of  ibit  demiaaiit  siee 
class  in  the- area  to  be  reopened  reached 
5V^  inches  or  greater.  AmtmAmrai  5  te 
the  FMP  provided  a  mechanism  fior 
adJQSting  the  legal  minimum  size  within 
a  range  of  4%  to  hVt  Indies.  Under  the 
provisions  of  Amendment  5,  a  notice 
was  published  (50  FR  48871,  November 
IZ 18BS)  i«de<^ig  the  legal  fe^muni 
surf  clam  size  to  5  indipj.  with 
opportunity  for  pabQc  comment  until 
December  31, 1985.  After  considering 
comments,  and  with  the  9iaa  of  eedudng 
wasteful  discards,  the  5-inch  minimum 
legal  size  limit  was  confinaed  (51  FR 
8326,  March  11, 1966)  and  currently    ' 
prevafls. 

A  regulatory  amendment  (53  FR  4830, 
February  17, 11)88)  nodified  the  ckiaed 
area  criteria  by  spedfying  that  instead 
of  5V^  inches,  an  area  could  be  reopened 
if  the  average  length  of  the  dominant 
size  class  in  that  area  was  equal  to  or 
greater  than  the  pievailing  l^al 
■inimum  size.  A 1088  stock  swvey  dte 
(nost  lecent  survey)  perConned  under 
contract  by  Rutgers  University 
detemined  that  the  meaa  length  for  surf 
clams  in  the  Ocean  City  axea  was  4.9 
inches  with  a  OJZ-inch  standard 
deviation  and  the  mean  length  in  the 
Atlantic  Qty  area  was  5l3  inches  with  a 
0.48-inch  standard  deviation. 

At  the  April  1988  Council  meeting,  the 
Council  reconsidered  the  motion 
recommending  that  tfie  Qiincoteague 
area  be  reopened.  The  sentiment  was 
that  while  ttiere  is  justificatioo  for 
openiitg  die  area,  dtere  is  a  potential  for 
a  high  discard  of  small  dams  with  a 
resultant  high  mortality-  An  opinion  was 
expressed  ti^t  under  die  current  method 
of  effort  control,  vessel  operators  could 
not  be  selective  on  which  beds  to  woilc 
and  harvesting  wornd  be  done  wHh  the 
intent  to  achieve  die  uiaximnm  yield  in 
the  least  amount  of  dme.  The  Council 
voted  to  vrait  to  open  the  Chincoteague 
area  antd  implementation  of 
Amendment  8  to  the  FKK*,  at  whidi  time 
harvesters  would  be  allowed  to  be  more 
selective. 

Areas 

The  areas  reopened  by  this  notice  are 
defined  as  foQows: 

Atlantic  City  Closed  Area — located 
between  3  and  9  W  nautical  mles 
offshore  of  At^ntic  City,  New  fersey. 
Part  of  the  atea  was  reopened  in  1982. 

Area  currei^  dosed: 


Latitude 

Longitude 

391SJ-  N. 

waoffw. 

39*283-N. 

74'14.15'  W. 

39*27^  N. 

7ro6.rw. 

3917.«2'M. 

7C\*r  w. 

30*U.rN. 

rrai'w. 

Area  reopened  in  1982: 


Latitude 
39*1Z4'  N. 
39*29.33'  N. 

sriass'  N. 

39*17.8'  N. 


Longitude 
74*22.3'  W. 
74*22jr  W. 
74*13.6'  W. 
74*14J'  W. 


Ocean  City  Closed  Area^ocated 
between  6  and  10  nautical  miles  offshore 
of  Ocean  City,  Maryland 

Area  currently  dosed: 


Latitude 

Longitude 

38*17.0'  N. 

74*57.0' W. 

38*2a5'  N. 

74*51jr  W. 

38*19J)'  N. 

74*48.5' W. 

38*12J'N. 

74*51.0'  W. 

Opening  Date 

In  order  to  allow  for  sufiident 
notification  and  equitable  access  to  the 
areas  to  be  reopened,  the  opening  date 
will  be  July  3, 1988.  which  is  the  first  day 
of  the  third  quarter. 

Effort  Control/Monitoring 

Under  S  652.23(b)(3).  "die  Secretary 
will  control  the  harvest  of  surf  clams 


from  reopened  areas  separate  from  the 
management  of  the  general  fishery  until 
the  catch  per  unit  of  effort  in  the 
reopened  area  is  comparable  to  the 
average  catch  per  unit  of  effort  in  the 
general  fishery."  To  achieve  this  goal, 
vessels  operating  in  the -two  reopened 
areas  will  be  limited  to  one  trip  of  six 
hours'  duration  per  quarter  for  each  of 
the  areas.  These  trips  will  be  included 
among  the  regularly  scheduled  trips 
allotted  for  the  third  quarter. 

Trips  to  be  taken  in  the  reopened 
areas  must  be  indicated  on  the  Letter  of 
Authorization  by  writing  either 
"Atiantic  City"  or  "Ocean  City" 
immediately  following  the  scheduled 
trip  day. 

Written  notification  to  NMFS  must 
indude  this  designation  when 
scheduling  trips  for  the  third  and 
subsequent  quarters.  Additionally, 
vessels  working  the  reopened  areas  will 
be  required  to  indicate  in  the  "Area 
Fished"  column  of  the  vessel  Fishing 


Trip  Record  (Shellfish)  (NOAA  Form  88- 
140)  the  name  of  the  reopened  area  as 
weU  as  the  loran  bearings  of  latitude/ 
longitude  coordinates. 

Odier  Matters 

This  action  is  taken  under  the 
audiority  of  50  CFR  Part  652  and  is  taken 
in  compliance  with  Executive  Order 
12291. 

(16U.S.C.1801e/se9.) 

List  of  Subjects  hi  50  CFR  Part  652 

Fisheries. 

Dated:  June  2, 1S88. 
Richard  H.  Sdiaefer, 
Director,  Fisheries  Conservation  and 
Management,  National  Marine  Fisheries 
Service. 

[FR  Doc.  8S-12802  Filed  6-e-88: 8:45  am] 
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This  SGCtiori  of  the  FEDERAL  REGISTER 
contains  notices  to  the  pubic  of  the 
proposed  Issuance  ol  luies  and 
regulatois.  The  purpose  of  these  notices 
IS  to  QMS  inleresled  persons  an 
opportunity  to  participate  in  the  arte 
making  prior  to  the  adoption  of  the  final 
rules. 


NUCLEAR  REGULATORY 
COMMISSION 


lOCFRPartSO 


\ 


Public  WoriniMp  for  MRC 1 

on  MMRAMMiooof  NuctovPowof 


aoency:  Nuclear  Regulafoiy  | 

Commission. 

action:  Notice  of  woricshop. 

SUMMAHr.  On  March  23. 1968.  the 
Commission  published  a  final  Policy 
Statement  on  Maintenance  of  Nuclear 
Power  Plants.  In  the  Policy  Statement, 
the  Commission  stated  it  expected  to 
publish  a  Notice  of  Proposed 
Rulemaking  in  the  near  future,  and  has 
directed  the  staff  to  develop  such  a 
Notice  of  Proposed  Rulemaking.  In  order 
to  solicit  information  and  comment  from 
the  public  and' regulated  industry  early 
in  the  formulation  of  the  proposed  rule. 
NRC  plans  to  conduct  a  workshop. 
DATES:  July  11-13. 1988.  j 

AOORESS:  The  Mayflower  Hotel,  1127 
Connecticut  Avenue  NW,  Washington, 
DC  20036. 

FOR  FURTHER  INFORMATION  CONTACT: 

Moni  Dey.  Office  of  Nuclear  Regulatory 
Research,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
Telephone  (301)  492-3730.  j 

SUPPI.EMENTARY  INFORMATION:  The  ' 
following  is  the  agenda  for  the 
workshop.  I 

Day  1:  General  Session  (9  ani-9  pm).    > 

1.  Introduction  and  opening  remarks 
by  the  Workshop  Chairman. 

2.  Remarks  by  NRC  Commissioner. 

3.  NRC  Approach.  Schedule  and 
Options  for  Maintenance  Rulemaking. 

4.  Presentations  by  the  Public  and 
Industry. 

Statements  and  comments  by  the 
public  and  industry  on  items  pertaining 
to  the  rulemaking  are  requested.  These 
may  be  of  a  general  or  specific  nature. 

The  following  are  specific  questions 
and  topics  whidi  are  of  interest  and 
which  the  NRC  desires  to  have  input  on: 


—What  approadi  should  ^StC  take  In 
developing  a  rulemaking  on 
maintenance: 

•  PrescriptiveT 

•  General  Goals? 

•  Standardize  Maintenance  Practices? 

•  Performance  Indicators? 
-How  should  the  rule  address  Oie 

various  maintenance  actitdtiee  Usted  in 
the  Policy  Statement? 

— What  defines  a  good  maintenanca 
program? 

•  What  industry  standaids.are 
available  for  defining  an  efibctive 
maintenance  program. 

•  How  should  the  eSecdveness  of  a 
maintenance  program  be  measured/ 
monitored?. 

Presenters  are  also  welcome  to 
address  other  areas  related  to  the 
maintenance  nilemaking. 

5.  Question/ Answer  Period. 

DayZ-  Working  Group  Sessions  (9 
am-5  pm). 

The  activities  listed  in  the 
Commission  Policy  Statement  on 
Maintenance  of  Nuclear  Power  Hants 
have  been  grouped  into  four  major 
areas.  There  will  be  parallel  sessions  of 
four  Working  Groups  in  each  of  these 
areas  to  discuss  how  they  could  be 
addressed  in  a  rule,  regulatory  guide 
and/or  industry  standard. 
Working  Group  A:  Maintenance 
Technology 

(1)  Corrective  maintenance  ■ 

(2)  Preventive  maintenance 

(3)  Predictive  maintenance 

(4)  Surveillance 

(5)  Post-maintenance  testing 

(6)  Others 

Woridng  Group  B:  MaintenaKce 
Management,  Planning,  mid 
Organization 

(1)  Procedures 

(2)  Planning 
(3)ScheduUng 

(4)  Staffing 

(5)  Shift  coverage 

(6)  Allocation  of  resources 

(7)  Personnel  qualification  and 
training 

(8)  Record  keeping 

(9)  Management  of  contract 
maintenance  servi(%s 

(10)  Management  of  spare  parts,  tools, 
facilities,  and  equipment 
qualifications 

(11)  QA/QC 

(12)  ALARA  considerations 
(occupational  exposures) 

(13)  Reporting  requirements 


(14)Otiiers 
Woricing  Group  C:  Maintenance 
Monitoring,  Asaeasnieirt,  and 
Effectiveness 

(1)  Equiimeat  history  and  trendii^ 

(2)  SunreillaDce 

(3)  Predictive  maintenance 

(4)  Information  feed-back  loop 

(5)  Measures  of  overall  maintenanca 
prograai  aCEHiliveBeas 

OS)  Effective  onawnmricatiooa  structare 
(7)  IiMfaftfy/MiC  data  base 
(8)OtheiB 
Working  Group  D:  Efiectfve 

Organlzatianal  f!f»»ni/'-a*»"n« 

(1)  Commuidcations  between 
maintenance  and:  (a)  Operations; 
(b)  Cotporate;  (c)  Corporate 
engineering  and  desi^i. 

(2)  Incorporation  of  vendor ' 
maintenance  recommendations 

(3)  Engineering  support  and 
modifications  (e.g.,  cooperation, 
coordination,  and  support  between 
maintenance  group  and  the 
engineering/design  group) 

(4)  Interface  and  communications  with 
contract  maintenance  services 

Note: 

All  four  working  groups  would  be 
asked  to  focus  on  the  following 
objectives: 

(1)  Discuss  the  important  issues  for  an  - 
effective  maintenance  program  and  the 
approach  for  addressing  these  issues  in 
rulemaking, 

(2)  Provide  information  regarding 
acceptable  ways  to  adequately  address 
these  issues  and  acceptance  criteria  that 
could  be  included  in  a  rule,  regulatory 
guide  or  industry  standard, 

(3)  Provide  information  regarding 
industry's  initiatives  as  they  relate  to 
each  one  of  these  issues  and  areas, 

(4)  Prepare  a  brief  report  summarizing 
highlights  of  their  discussion  (to  be 
prepared  by  the  working  group 
chairman). 

Each  working  group  will  be  asked  to 
address  a  spedBc  set  of  questions 
related  to  its  topic  area. 

Day  3:  Final  Session  (9  am-12  noon). 

1.  Highlights  of  Working  Group  A: 
Working  Group  A  Chairman. 

2.  Hi^lights  of  Woridng  Group  B: 
Working  Group  B  Chairman. 

3.  Highlights  of  Working  Group  C: 
Working  Group  C  Chairman. 

4.  Hi^ights  of  Working  Group  O: 
Workiiig  Group  D  Chairman. 


5.  General  Comment  Period. 

6.  Concluding  remarks  by  Workshop 
Chairman. 

Those  members  of  the  public  who 
wish  to  attend  the  workshop  should 
Btf  ify  the  contact  listed  above.  In 
addition,  those  members  of  the  public 
who  wish  to  make  a  presentation  on 
Day  1,  or  who  wish  to  be  a  member  of 
any  of  Ore  Working  Groups  on  Day  2  of 
the  Workshop  sheeld  indicate  their 
preference  to  the  contact  listed  above  so 
that  they  can  be  added  to  the  agenda. 
Early  notification  is  recommended  since 
requests  will  be  processed  as  they  are 
received. 

Dated  in  Rockville,  Maryland,  this  1st  day 

of  June,  isea. 

For  the  Nuclear  Regulatory  Commission. 
Moni  Dey. 

Task  Manager,  Advanced  Reactors  &  Generic 
Issues  Branch,  Division  of  Regulatory 
Applications,  Office  of  Nuclear  Regulatory 
Research. 
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SMALL  BUSINESS  ADMINISTRATION 

13  CFR  Part  121 

Size  Standard  for  Export  Trading 
Companlea  and  Export  Mnnajemant 
Companiea 

agency:  Small  Business  Administration 

(SBA). 

ACTION:  Proposed  rule. 

summary:  SBA  is  proposing  to  establish 
a  size  standard  of  $10  million  for 
"Export  Trading  Companies  and  Export 
Management  Companies  (ETCs/EMCs/ 
)."  Currently,  SBA  has  no  small  business 
definition  for  such  firms.  Because  of  the 
increased  iuterest  in  exporting  and  the 
uniqueness  of  these  types  of  firms,  SBA 
wishes  to  establish  a  size  standard  to 
clarify  the  size  status  of  ETCs/EMCs. 
The  intent  of  this  rule  is  to  determine 
which  firms  would  be  eligible  for  SBA's 
financial  assistance  and  other  programs. 
DATE:  Comments  must  be  submitted  on 
or  before  August  8, 1988. 
address:  send  all  COMMENTS  TO:  Gary 
M.  Jackson,  Director,  Size  Standards 
Staff.  U.S.  Small  Business 
Administration,  1441  L  Street,  NW., 
Room  601.  Washington.  DC  20416. 


FOR  FURTHER  INFORMATION  CONTACT: 

Robert  N.  Ray,  Economist,  Size 
Standards  Staff.  (202)  653-637.3; 

Sheryl  J.  Swed.  Director,  Office  of 
intematiooal  Trade,  (202)  653-7794. 

SUPPLEMENTARY  INFORMATKHI:  Since  the 
enactment  of  the  "Export  Trading 
Company  Act"  in  1982.  Pub.  L  97-270, 
there  has  been  interest  in  the  formation, 
of  sudi  companies.  SBA  has  attempted 
to  encourage  exporting  by  small 
businesses,  including  but  not  fimited  to, 
ETCs/EMCs,  through  a  variety  of 
programs,  such  as: 

•  Export  Revolving  Lines  of  Credft  to 
guaramtee  loaasiBade  by  .private  lenders 
of  up  to  $500,000,  and  in  conjunction 
with  the  Export-Import  Bank,  of  loans  up 
to  $1,000,000. 

•  Other  regular  business  loans  of  up 
to  $500,000  through  the  SBA's  7(a)  Loan 
Guarantee  Program. 

•  Business  Development  assistance 
tailored  to  meet  the  needs  of  exporters 
through  counseling  by  volunteers 
(SCORE/ ACE),  Small  Business 
Institutes,  or  Small  Business 
Development  Centers. 

•  Legal  consultation  including  free 
initial  consultations  provided  through  an 
agreement  between  the  Federal  Bar 
Association's  International  Law  Council 
and  SBA. 

•  Export  tis^ning.  international  trade 
missions,  publications,  and  other 
services  provided  by  SBA. 

This  assistance  is  not  limited  to  firms 
formally  organized  or  certified  as  ETCs 
under  the  "Export  Trading  Company 
Act"  of  1982.  It  applies  to  any  small  firm 
which  exports  6r  intends  to  export.  For 
purposes  of  this  rule,  the  terms  "EMC 
and  ETC  are  used  interchangeably. 

ETCs  usually  purchase  goods  from  a 
manufacturer,  take  title,  and  sell  abroad. 
Some,  however,  do  not  take  title,  but 
work  on  a  commission  and/or  fee  basis. 
ETCs  act  as  the  export  arm  for  small 
and  medium  sized  manufacturers.  Such 
manufacturers  are  generally  too  small  to 
set  up  their  own  export  activities  and 
look  to  ETCs  to  market  their  products 
abroad.  Thus,  ETCs  can  also  act  as 
intermediaries  to  facilitate  the  exports 
of  small  business.  It  is  for  this  reason 
that  SBA  is  interested  in  fostering  ETCs 
and  in  developing  a  size  standard  for 
these  types  of  businesses. 


While  export  trading  incorporates 
elements  of  both  wholesaling  and 
certain  business  services,  like  market 
research,  product  design,  insurance, 
freight  forwarding,  etc  SBA  beUeves  it 
is  sufficiently  unique,  and  other  possible 
size  standards  so  inappropriate,  thafthe 
ETC/EMC  activity  warrants  its  own  size 
standard.  Compared  to  conventional 
domestic  wholesalers,  ETCs  perform 
many  functions  beyond  wholesaling,  yet 
typically  do  not  handle  the  volumes  of 
most  wholesalers.  They  also  provide 
more  than  export-related  business 
services  in  that  they  often  take  title  to 
goods  and  provide  storage  facilities. 
Thus  the  uniqueness  of  this  activity  and 
the  special  attention  accorded  it  under 
the  "Export  Trading  Company  Act"  lead 
SBA  to  propose  a  size  standard  for  this 
activity. 

When  researching  an  industry  for  size 
standards  purposes,  SBA  relies  on 
generally  accepted  published  statistical 
sources  such  the  Census  Bureau, 
Internal  Revenue  Service,  SBA's  Small 
Business  Data  Base,  and  similar  sources 
for  a  description  of  the  economic 
structure  of  the  industry.  Because  ETCs 
do  not  comprise  an  industry  in  the  sense 
of  being  recognized  in  the  "Standard 
industrial  Classification  Manual,"  the 
typical  statistical  sources  do  not  collect 
data  on  the  structure  of  this  activity. 
Normally,  data  on  the  number  of  firms, 
average  firm  size  by  sales  and 
employees,  distribution  and  range  of 
firm  sizes,  and  primary  line  of  business 
are  essential  in  formulating  a  size 
standard  (see  13  CFR  121.1). 

As  a  substitute  for  these  data,  SBA 
has  obtained  information  from 
secondary  sources.  These  include:  A 
1980  survey  by  the  National  Association 
of  Export  Companies  (NEXCO),  a  trade 
group;  a  survey  conducted  in  1983  by 
Coopers  and  Lybrand,  an  accounting 
firm;  and  "The  Export  Company 
Guidebook"  on  ETCs  prepared  in  1984 
by  Price  Waterhouse  and  the  Council  for 
Export  Trading  Companies  for  the 
Commerce  Department's  International 
.Trade  Administration. 

First,  the  NEXCO  survey  obtained 
results  from  92  firms  out  of  134  NEXCO 
members.  NEXCO  found  that  the 
average  volume  of  export  sales  ranged 
from  $8  million  to  $17  million  per  firm 
with  the  $5-10  million  size  category, 
containing  19  firms,  as  the  mode. 
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Table  1 .— i  980  Export  Sales  Volume  > 

[By  percentage  of  90  NEXCO  respondents;  doHarc  in  miHions) 


'  Firm  size.. 
Percent 


S1  or  less 
8.7 


$1-31 
19.5 


$3-5 

13.0 


$5-10 
20.7 


$10-20 
18.5  I 


$20-50 
14.1 


Over  $50 
5.5 


>  "A  Profile  o(  the  Export  Tradbig  Company  Industry."  NEXCO.  New  York,  July  1981  Tabta  6.  p.  11 


Second,  Coopers  and  Lybrand  (C&L) 
composed  a  similar  table  based  on  201 
respondents  out  of  1178  which  received 
surveys. 

C&L's  survey  was  broader  in  that  it 
attempted  to  query  all  identifiable  ETCs. 
Because  NEXCO's  "members  represent 
many  of  the  largest  ETCs  operating  in 
the  United  States."  '  its  data  are  biased 


upward.  Due  to  larger  sample  size  and 
more  recent  results,  the  C&L  survey  is 
probably  more  reliable.  It  shows  that 
firms  are  smaller  than  NEXCO  found 
(even  with  13  percent  inflation  in  the 
intervening  years  ',  and  that  the  mode  is 


lower  than  the  $1  million  size  category. 
C&L's  average  firm  size  range  is  $4 
million  to  $11  million. 


'  NEXCO.  op.  cit..  p.  11. 


•  "Economic  Report  of  the  President.  19B5," 
Implicit  price  deflators  for  CNP  for  exports.  Table 
B-3,p.  237 


Table  2.— Percent  of  ETCs  by  Rrm  Size  Categories  • 

(By  percent  ol  firms;  doltars  in  millions,  annual  revenues] 


firm 


Percent  of  firms 

percent  of  revenues . 


$0-1 

27 
2 


$1-2 

19 
3 


$2-5 

23 

9 


$5-10 

13 
11 


$10-50 

15 
48 


Over 

$50 

2 

26 


Export  ktanagement  Companies,"  R.  Spiewak  and  K.  Maritz.  Coopers  &  Lytorand,  Washington,  O.C.  June  1964.  Table  2,  p.7.  Percent  of  Revenues,  SBA 


estimate. 


C&L  also  obtained  results  on  Bnn  size 
by  employees.  Average  employment 
was  between  8  and  15  employees.  One- 
third  of  the  firms  had  four  or  fewer 
employees,  the  model  size  category. 
Average  sales  per  employee  is  estimated 
at  SeoaOOO,  (1983  dollars).'  | 


According  to  the  C&L  study,  25 
percent  of  ETCs  revenues  are  accounted 
for  by  firms  in  the  under  $10  million 
sales  size  category.  Typically,  an  ETC  of 
$10  million  in  sales  would  have  one 
foreign  office,  staffed  by  no  more  than 
four  employees,  in  addition  to  one 


domestic  office;  and  above  $10  million  in. 
annual  sales,  the  firm  would  add  a 
second  foreign  office. 


'  Separately,  the  U.S.  Dept.  of  Commerce 
estimaled  per  employee  sales  volume  of  $400,000  lo 
SSSaoOO  per  year.  "The  Export  Company 
Guidebook".  March  1964.  p.  34. 


Table  3.— Percent  of  Employees  Employed  by  ETCs  of  Various  Firm  Sizes  » 

Firm  sizo                      

1-4 
37 

5-9 
29 

10-24 
22 

25-49 
6 

/Over  50 

_ _ ._ :.. 

/6 

'  Cooperf  &  Lybrand.  op.  cat.  Table  3.  p.  8. 
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Third,  the  Price  Waterfaouse/Council 
for  "Export  Trading  Companies 
Guidebook"  was  published  by  the  U.S. 
Department  of  Commerce  (DoC)  in  1984. 
ITie  Guidebook  identifies  three 
categories  of  ETCs  by  size  of  trading 
volume;  these  are: 

•  Major  trading  entities,  typically 
Fortune  1,000  companies  such  as  Sears 
World  Trade,  Inc.,  General  Electric 
Trading  Company,  and  others. 

•  Moderately  sized  "free  standing" 
trading  entities.  There  are  a  small 
number  of  these  which  each  export 
about  $50  million  to  $80  million  per  year. 

•  Small  export  tracing  companies  of 
which  there  are  an  estimated  2.000  such 
firms.  At  $6.5  miUion  in  volume,  an  ETC 
becomes  "viable  *  *  *  in  terms  of 
manpower  and  potential  trading 
flexibility,"  the  Guidebook  states. 
Employees  would  number  10  to  15 
persons  at  this  level  of  trading  vohune. 
These  tmall  ETCs  avera^  $3  million  in 
annual  volume;  this  is  too  low  to 
achieve  the  minimum  threshold  for 
viability,  die  Guidebodc  explains. 

TTiis  last  category'is  of  most  interest 
for  size  standards  purposes.  Using  the 
range  of  sales  per  employeje  for  ETCs 
from  the  guidebook— 45400,000  to 
$850,000  per  year— and  the  minimum 
viable  size  of  10  to  15  employees 
described  above,  yields  a  range  of  ETC 
sizes  of  $4  million  to  $8.5  million  for  a 
10-employee  ETC  and  $6  million  to  $12.8 
million  for  a  15-employee  ETC.  These 
size  firms  may  be  considered  minimum 
viable  sizes  with  the  range  of  sales,  $4 
million  to  $12,8  million,  reflecting  the 
diffwent  types  of  goods  and  services 
which  would  be  exported.* 

Because  of  the  lack  of  t'egular 
ecooomic  statistics.  SBA  in  advance  of 
this  propMed  nile  contacted  ETC  trade 
groups  and  others  to  obtain  a  better 
picture  of  the  industry."  SBA  was 


*  For  example,  an  ETC  dealing  in  medical 
equipment  may  have  fewer  sales  per  employee  than 
one  dealing  in  sporting  goods,  which  are  a  maia- 
market  product. 

*  Some  of  the  sources  questioned  were  the 
Council  on  Export  Trading  Companies.  Washington, 
DC;  Overseas  Sale<  and  Marketing  Assn..  Chicago: 
American  Export/Import  Assn..  New  York;  National 
^ssn.  of  Export  Companies.  New  York;  Coopers  A 
Lybrand.  Washington.  DC;  U.S.  Dept.  of  Commerce. 
OfBce  of  Export  Trading  Companies.  Washington. 
DC 


interested  especially  in  three  factors— 
the  number  of  ETCs,  the  imit  of 
measurement  of  firm  size,  and  an 
opinion  of  what  the  size  standard  should 
be.  First,  there  seems  to  be  general 
agreement  that  there  are  about  1300 
ETCs  with  estimates  ranging  fit)m  1200 
to  1500  firms. 

Second,  SBA  attempted,  through 
contracting  various  sources  and 
attending  conferences  on  export  trading 
companies,  to  solicit  opinions  as  to  the 
measurement  and  appropriate  level  of 
firm  size.  Most  sources  favored  using 
sales  dollars,  although  employees  and 
profits  were  also  mentioned. 
Occasionally,  sources  recommended 
specific  size  standards.  Two 
recommended  $10  million,  one  $25 
million,  and  one' $100  million. 

Based  on  the  above  information,  SBA 
is  proposing  to  establish  a  size  standard 
of  $10  miUion.  This  level  is  being 
proposed  because  it  is  within  the  range 
of  viable  firm  size  for  an  ETC  as 
discussed  in  the  DoC's  Guidebook,  and 
because  it  reflects  those  sizes  of  firms 
discovered  in  the  NEXCO  and  Coopers 
&  Lybrand  surveys. 

Because  not  all  ETCs  take  tide  to  the 
goods  exported,  in  computing  annual 
receipts  of  die  firm,  SBA  will  also 
include  revenues  from  other  sources 
including  commissions  and  fees.  For 
Example,  if  an  ETC  sold  $4  million  of 
goods  for  which  it  has  title,  received 
$800,000  in  brokerage  commissions  and 
$200,000  in  consulting  fees,  then  its 
receipts  would  be  $5  million. 

SBA's  definition  of  export  trading  or 
export  management  company  is 
proposed  to  draw  on  the  "Export 
Trading  Company  Act"  of  1982  (15  USCS 
&  4002(a)  (3)  &  (4)).  The  definiUon 
proposed  here  differs  from  die  Act  in 
that  non-profit  firms  are  not  included, 
and  the  term  "primarily  engaged"  is 
added  to  conform  to  similar  SBA 
regulations  for  financial  assistance. 
While  not  made  explicit  in  the  ETCs 
definition,  vAtsn  applying  for  financial 
assistance,  ETC  must  conform  to  the 
normal  SBA  finance  regulations  (13  CFR 
Part  120).  This  means,  for  example,  that 
a  firm  primarily  engaged  in  export 
financing  or  currency  dealing  would  not 
be  eligible  for  financial  assistance.  If 
these  activities,  however,  were  merely 
incidental  to  general  exporting,  then  the 
applicant  would  be  eligible  under  the 
financial  assistance  regulations. 


For  lad(  of  a  specific  size  standard  for 
ETCs,  SBA  had  been  using  the  size 
standard  for  wholesale  trade,  500 
employees,  since  changed  to  100 
employees  as  of  August  11, 1986.  The 
impact  of  diis  rule  would  be  to  change 
the  effective  size  standard  from  100 
employees  to  $10  miUion  in  receipts. 
"Hiis  would  reduce  the  number  of  ETCs 
regarded  as  small  business.  However, 
since  SBA  estimates  there  are  225.ETCs 
between  the  presently  used  size 
standard  of  100  employees  and  the 
proposed  one  of  $10  million."  and 
typically  only  a  small  percent  of  firms 
out  of  any  population  are  likely  to  use 
SBA  assistance,  the  impact  is  not 
expected  to  be  great  For  example,  the 
number  of  export  revolving  line  of  credit 
loans  has  averaged  20  per  year  for  the 
past  4  years. 

Other  Federal  agencies  which  have  . 
small  business  export  assistance  include 
the  Overseas  Private  Investment 
Corporation.  Since  this  corporation, 
however,  has  elected  not  to  use  the 
SBA's  size  standards,  the  proposed 
change  if  finalized,  would  not  be  the 
cause  of  any  impact. 

Another  agency  is  the  Export-Import 
Bank  which  does  use  the  SBA's  size 
standards  for  its  export  credit  program. 
This  program  is  primarily  used  to 
facilitate  the  export  of  U.S. 
manufactured  products.  As  such  even  if 
an  ETC  is  involved  in  the  transaction, 
the  size  standard  applied  by  the  bank  is 
the  one  for  die  manufacturer,  not  the 
ETC.  Since  Exim's  small  business  credit 
(64  loans  and  $23  million  in  credit  for  FY 
1985)  goes  almost  entirely  to 
manufacturers,  a  change  in  the  ETC  size 
standard  would  have  little  impact. 

Therefore.  SBA  certifies  that  this 
regulation,  if  made  final,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U5.C.  601  et  sequitur. 

SBA  also  certifies  that  this  regulation 
is  a  nonraajor  rale  as  defined  by 
Executive  Order  No.  12291,  in  that  it  is 
not  expected  te  have  an  impact  of  over 
$100  million  per  year.  The  amount  of 
SBA  assistance  available  for  ETCs  is  far 
less  than  $100  million.  In  addition,  this 


*  Estimated  by  assumhig  1500  total  ETCs'  Froai 
Tuble  2,  using  15%  of  firms  between  $10  million  and 
$50  million  sales,  the  approximate  equivalent  of  100 
employees,  yields  225  firms. 
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regulation  is  not  likely  to  result  in  a 
major  increase  in  costs  or  prices,  or 
have  a  significant  adverse  impact  on  the 
U.S.  economy. 

SBA  also  certifies  that  this  regulation 
contains  no  reporting  or  recordkeeping 
requirements  subject  to  the  Paperwork 
Reduction  Act,  44  U.S.C..  Chapter  35. 
This  rule  deHnes  the  maximum  size  firm 
in  the  industry  which  may  be  eligible  for 
SBA  assistance.  The  legal  basis  for  the 
proposal  is  sections  3(a]  and  5(b)  of  the 
Small  Business  Act,  15  U.S.C.  632(a)  and 
634(b).  There  are  no  Federal  rules  which 
duplicate,  overlap,  or  conflict  with  the 
proposed  rule. 

list  of  Subjects  in  13  CFR  Part  121 

Administrative  practice  and         I 
procedure,  Government  procurement. 
Government  property,  Grant  Programs 
business.  Loan  programs-btisiness. 
Reporting  and  recordkeeping  j 

requirements.  Small  Business.  )    • 

Accordingly,  SBA  proposes  to  amend 
Part  121  of  13  CFR  as  follows: 


PART  121-(AMENDED] 

l.The  authority  citation  for  Part  121  of 
13  CFR  would  continue  to  read  as 
follows: 

Aathority:  Sees.  3(a)  and  5(b)(6)  of  the 
Small  Business  Act.  as  amended,  15  U.S.C 
632(a)  and  634(b)(e). 

2.  Paragraph  (i)  would  be  added  to 
S  121.4  to  read  as  follows: 

§121.4    Small  busiHMS  for  financial 
progranw. 

(i)  For  purposes  of  financial 
assistance  or  other  assistance,  an 
"export  trading  company"  is  a  smaU 
business  if  it  has  average  annual 
receipts  not  exceeding  $10  million  for  its 
preceding  3  fiscal  years. 

(1)  For  purposes  of  these  regulations, 
the  term  "export  trading  company" 
means  a  person,  partnership, 
corporation,  association,  or  similar . 
organization,  operated  for  profit',  which 
does  business  under  the  laws  of  the 
United  States  or  any  State,  and  which  is 
organized  for  and  primarily  engaged  in: 

(i)  Exporting  goods  or  services 
produced  in  the  United  States,  or 

(ii)  Facilitating  the  exportation  of 
goods  or  services  produced  in  the 
United  States  by  providing  one  or  more 
export  trade  services. 

(2)  An  export  trading  company 
includes  for  all  purposes  under  diese 
regulations  an  export  management 
company.  To  be  an  export  trading  ' 
company  under  these  regulations,  a  firm 
need  not  qualify  as  an  trading  company 
under  the  "Export  Trading  Company  - 
Act"  of  1982.  Pub.  L  97-270. 


(3)  The  term  "Export  Trade  Services" 
as  used  in  this  part,  includes  but  is  not 
limited  to,  consulting,  international 
market  research,  advertising,  marketing, 
insurance,  product  research  design,  legal 
assistance,  and  transportation,  including 
trade  documentation  and  freight 
forwarding,  communication  and 
processing  of  foreign  orders  to  and  for 
exporters  and  foreign  purchasers, 
warehousing,  foreign  exchange, 
financing  and  taking  title  to  goods  when 
provided  in  order  to  facilitate  the  export 
of  goods  or  services  produced  in  the 
United  States. 

(4)  A  small  export  trading  company  as 
defined  herein  is  not  eligible  for  SBA's 
financial  assistance  if  it  is  otherwise 
ineligible  under  S  120.101-2  of  these 
regulations  governing  types  of  business 
eligible  for  financial  assistance. 

lames  Abdnor. 

Adminiatrator,  U.S.  SmaU  Business 

Administration. 

Date:  May  25. 1968. 
(FR  Doc.  88-12501  Filed  &-e-Q8: 8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  ParU  21  and  23 

[Dociiet  No.  057CE,  Notlca  No.  23-ACE<^2] 

Special  CondHions;  Gyroflug  Model 
SC-01  Speed  Canard 

AOENCY:  Federal  Aviation 
Administration  (FAA).  t)OT. 
action:  Notice  of  proposed  special 
conditions. 

summary:  This  notice  proposes  special 
conditions  for  the  Gyroflug 
Ingenieurgesellschaft  mbH  Model  SC-01 
Speed  Canard  airplane.  The  Gyroflug 
Model  SC-01  will  have  novel  or  unusual 
design  features  when  compared  to  the 
state  of  technology  envisaged  in  the 
airworthiness  standards  of  Part  23  of  the 
Federal  Aviation  Regulations  (FAR). 
These  novel  and  unusual  design  features 
include  the  aerodynamic  configuration 
of  the  airplane,  the  location  of  the 
engine  and  propeller,  and  the  use  of 
composite  materials  for  primary  flight 
structure,  for  which  the  regulations  do 
not  contain  adequate  or  appropriate 
airworthiness  standards.  This  notice 
contains  the  additional  safety  standards 
which  the  Administrator  considers 
necessary  to  establish  a  level  of  safety 
equivalent  to  that  provided  by  the 
airworthiness  standards  of  Part  23. 
DATI:  Comments  must  be  received  on  or 
before  October  5. 1988. 


ADDRESS:  Comments  on  this  proposal 
may  be  mailed  in  duplicate  to:  Federal 
Aviation  Administration.  Office  of  the 
Regional  Counsel,  ACE-7.  Attention: 
Rules  Docket  Clerk,  Docket  No.  057CE. 
Room  No.  1558, 601  East  12th  Street. 
Kansas  City,  Missouri  64106.  All 
comments  must  be  marked:  Docket  No. 
057CE.  Comments  may  be  inspected  in 
the  Rules  Docket  weekdays,  except 
Federal  holidays,  between  7:30  a.m.  and 
4K)0  p.m. 

FOR  FURTHER  INFORMATION  CONTACR 

Bobby  W.  Sexton,  Aerospace  Engineer. 
Standards  Office  (ACE-110),  Aircraft 
Certification  Division,  Central  Region, 
Federal  Aviation  Administration.  Room 
1656. 601  East  12th  Street.  Federal  Office 
Building,  Kansas  City,  Missouri  64106; 
telephone  (816)  426-5688. 
SUPPLEMENTARY  INPORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  these 
special  conditions  by  submitting  such 
written  data,  views,  or  argiunents  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket  or 
notice  number  and  be  submitted  in 
duplicate  to  the  address  specified 
above.  All  communications  received  on 
or  befwe  the  closing  date  for  comments 
specified  above  will  be  considered  by 
the  Administrator  before  taking  further 
rulemaking  action  on  this  proposal. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  include  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  057CE."  The  postcard  will  be 
date  stamped  and  returned  to  the 
commenter.  The  proposals  contained  in 
this  notice  may  be  changed  in  light  of 
the  comments  received.  All  comments 
received  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  parties.  A  report  summarizing 
each  substantive  public  contact  with 
FAA  personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket.  - 

Type  Certification  Basis 

The  type  certification  basis  for  the 
Gyroflug  Model  SC-01  airplane  is  as 
follows:  Part  21  of  the  Federal  Aviation 
Regulations  (FAR),  {  21.29:  Part  23  of  the 
F^,  effective  January  9, 1965,  including 
amendments  23-1  through  23-25;  Part  36 
of  the  FAR,  effective  December  1. 1969. 
as  amended  by  amendments  36-1 
through  the  amendment  effective  on  the 
date  of  type  certification;  exemptions,  if 
any;  and  die  special  conditions  that  may 
result  from  this  proposal. 
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Background 

On  January  27, 1984,  Gyroflug 
Ingenieurgesellschaft  mbH,  Flughafen, 
7570  Baden-Baden  Oos.  West  Germany, 
filed  an  application  to  the  FAA  Brussel's 
Office  for  U.S.  type  certification  for  its 
Model  SC-Dl  Speed  Canard  airplane. 
The  Gyroflug  Model  SC-01  is  a  small, 
two-place,  composite  structure,  canard 
configuration  airplane  with  a  pusher 
propulsion  system.  It  is  powered  by  a 
116-horsepower  Avco  Lycoming  0-235- 
P2A  reciprocating  engine  and  the 
airplane  has  a  maximum  takeoff  wei^t 
of  1,500  pounds.  The  airplane  received 
German  type  certification  on  September 
30.1983. 

Special  conditions  may  be  issued  and 
amended,  as  necessary,  as  part  of  the 
type  certification  basis  if  the 
Administrator  finds  that  the 
airworthiness  standards  designated  in 
accordance  with  §  21.17(a)il)  do  not 
contain  adequate  or  appropriate  safety 
standards  because  of  novel  or  unusual 
design  features  of  an  airplane.  Special 
conditions,  as  appropriate,  are  issued  in 
accordance  with  §  11.49,  after  public 
notice  as  required  by  5§  11.28  and 
11.29(b),  effective  October  14. 1980.  and 
will  become  part  of  the  type  certification 
basis,  as  provided  by  S  21.17(a)(2). 

The  proposed  type  design  of  the 
Model  SC-01  airplane  contains  a 
number  of  novel  or  unusual  design 
features  not  envisaged  by  the  applicable 
Part  23  airworthiness  standards.  Special 
conditions  are  considered  necessary 
because  the  airworthiness  standards  of 
Part  23  do  not  contain  adequate  or 
appropriate  safety  standards  for  the 
novel  oc  unusual  design  features  of  the 
Model  SC-01  airplane. 

The  Model  SC-01  airframe  is  made  of 
composite  material  and  is  assembled  by 
the  extensive  use  of  bonding.  TTiis 
material  and  its  assembly  is  completely 
different  fi^m  the  typical  semi- 
monocoque  aluminum  airframes  that 
have  been  predominant  since  the  early 
1940's.  Composite  materials  of  the  type 
used  on  the  Model  SG-01  airplane  are 
generally  not  susceptible  to  initiation  of 
fatigue  cracks  by  the  application  of 
repetitive  loads,  but  are  susceptible  to 
damage  in  the  form  of  cracks,  breaks, 
and  delaminations  from  intrinsic  and 
discrete  sources  growing  under  ' 

application  of  repetitive  loads.  Because 
of  this  vid  other  factors,  die  FAA  has 
determined  that  the  wing  fatigue 
requirements  of  S  23.572  are  inadequate 
to  assure  that  composite  material 
structure  can  withstand  the  repeated 
loads  of  variable  magnitude  expected  in 
service. 

The  use  of  composite  materials  and 
extensive  bonding  of  these  materials  in 


primary  flight  structure  is  a  novel  and 
unusual  design  feature  with  respect  to 
the  type  of  airplane  construction 
envisaged  by  the  existing  airworthiness 
standards  of  Part  23.  Because  the 
requirements  of  Part  23  do  not  require 
the  level  of  subsidiaries  necessary  for 
composite  material  structure,  a  special 
condition  is  proposed  to  include  the 
necessary  airM-orthiness  standards  as  a 
part  of  the  type  certification  basis  for 
die  Model  SC-01  airplane.  This  special 
condition  is  proposed  to  assure  that  a 
level  of  safety  exists  for  airplanes  made 
from  bonded  composite  materials 
equivalent  to  those  existing  for 
aluminum  airplanes. 

The  proposed  special  condition  will 
require  the  wings  and  other  composite 
structural  components  critical  to  safe 
flight  be  evaluated  by  damage  tolerance 
criteria.  The  damage  consideration 
includes  principal  structural  elements, 
such  as  the  wing,  wing  carry-throuj^, 
wing  attaching  structure,  fuselage,  and 
the  vertical  and  horizontal  stabilizers 
and  their  carry-through  structures,  since 
failure,  of  these  structures  could  have 
catastrophic  results.  When  damage 
tolerance  is  shown  to  be  impractical,  the 
proposed  special  condition  is  worded  to 
permit  approval,  based  on  safe-hfe 
testing.  Metal  details  may  continue  to  be 
evaluated  to  the  fatigue  requirements  of 
S  23.572. 

Damage  tolerance  criteria  for 
composite  structure,  in  combination 
with  the  existing  material  requirements 
of  Part  23,  such  as  {§  23.603  and  23.613, 
will  provide  a  level  of  safety  for  the 
composite  material  airframe  structure 
used  in  the  Model  SC-01  airplane 
equivalent  to  that  required  by  the 
airworthiness  standards  of  Part  23. 

In  addition  to  those  components 
requiring  fatigue/damage  tolerance 
evaluations,  other  components  that  are 
critical  to  flight  safety,  such  as 
moveable  control  surfaces  and  wing 
flaps,  must  also  be  protected  against 
loss  of  strength  or  stiffness.  Protection 
conventionally  is  provided  through 
design  and  inspection.  Since  composite 
material  strength  is  susceptible  to 
manufacturing  defects  and  damage  from 
discrete  sources,  including  lightning 
strikes,  process  controls  and 
inspectability  are  limited:  therefore, 
structures  design  must  provide  for  these 
limits  with  adequate  protection 
allowances. 

The  lack  of  adequate  service 
experience  with  composite  material 
structures  in  airplanes  type  certificated 
to  the  airworthiness  standards  of  Part 
23,  the  unusual  mechanical  properties 
characteristics,  and  the  experience  with 
composite  material  structural  bonding, 
to  date,  necessitate  proposing  special 


conditions  to  assure  an  appropriate 
level  of  safety  for  die  Model  SC-01 
airframe  structure.  These  proposed 
special  conditions  are  intended  to 
require:  (1)  Accounting  for. 
environmental  effects:  i.e..  temperature 
and  humidity  on  material  mechanical 
properties  in  all  structural 
substantiation  analyses  and  tests,  (2) 
limit  load  residual  strength  with  impact 
damage  from  discrete  sources;  (3)  ability 
to  carry  ultimate  load  with  realistic 
intrinsic  and  discrete  impact  damage  at 
the  threshold  of  detectability.  and  (4) 
design  features  to  prevent  disbonds 
greater  than  the  disbonds  for  which  limit 
load  capability  has  been  shown.  Proof- 
testing  of  each  production  component  to 
limit  load  and  reliance  on  manufacturing 
quality  control  procedures  between  limit 
and  ultimate  load  may  be  used  in  lieu  of 
"design  features,"  provided  each  bonded 
is  subjected  to  its  critical  design  limit 
load  during  the  proof  testing.  Acceptable 
non-destructive  testing  techniques  do 
not  yet  exist  in  state-of-the-art 
composite  technology  to  reliably 
identify  weak  bonds.  However,  proof- 
testing  of  each  production  article  may 
be  discontinued  if  such  tests  are 
developed  and  accepted  by  the  FAA. 

Because  the  composite  material  and 
bonding  may  require  preventive 
maintenance  and  inspection  procedures 
different  from  those  commonly  utilized 
for  aluminum  airframes,  the  proposed 
special  condition  requires  that 
instructions  for  continued  airworthiness 
be  established  in  addition  to  those 
required  by  S  23.1529. 

The  forward-mounted  lifting  surface, 
i.e.,  canard,  of  the  Model  SC-01 
incorporates  aerodynamic  control 
surfaces  with  function  as  elevators  for 
longitudinal  (pitch)  control  of  the 
airplane.  With  this  configuration,  the 
forward  lifting  surface  has  a  significant 
effect  on  the  lift  distfibution  of  the  main 
wing  and  Part  23  does  not  currenUy 
provide  strength  requirements  which 
adequately  or  appropriately  address  the 
forward/main  wing  configuration.  In 
addition,  Part  23  does  not  adequately  or 
appropriately  address  requirements  for 
longitudinal  control  surfaces  attached  to 
the  trailing  edge  of  the  forward  wing. 
The  forward  lifting  surface  on  the 
airplane  is  subject  to  different  structural 
loads  from  those  airplanes  with  aft- 
mounted  empennages.  Existing  Part  23 
requirements  specifically  address  only 
horizontal  tail  surfaces.  The  forward- 
mounted  horizontal  lifting  surface,  like 
the  one  chosen  for  the  Model  SC-^ 
design  was  not  envisioned  when  Part  23 
was  promulgated.  A  special  condition  is 
proposed  to  clarify  and  broaden  the 
existing  Part  23  requirements  to  account 
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for  the  airplane  loads  associated  with 
the  novel  or  unusual  forward  lifting 
surface  design. 

Additionally.  Model  SC-01  has 
vertical  extensions  at  the  end  of  the 
main  wing  which  act  as  vertical 
stabilizers  and  include  rudders.  The 
unusual  aerodynamic  configiiration 
resulting  from  the  use  of  these  vertical 
stabUizers  and  the  forward  wing  lifting 
surface;  Le^  forward  wing,  combined 
with  the  aft-facing  pusher  propeller  are 
novel  and  unusal  when  compared  to  the 
aerodynamic  configuration  envisioned 
by  the  airworthiness  standards  of  Part 
23.  Depending  upon  the  preferred  terms 
of  "winglets,"  "tip  fins."  or  "tip  sails"  of 
a  particular  manufiacturer.  the  vertical 
surfaces  at  the  ends  of  the  main  wing 
perform  substantially  the  same 
fiinctions  of  directional  stability,  and.  in 
some  cases,  directional  control.  Part  23 
does  not  adequately  or  ap{Mi>priateIy 
address  requirements  for  vertical 
surfaces  providing  directional  stalulity 
and  control  when  these  surfaces  are 
located  at  the  ends  of  the  main  wing. 
Therefore,  the  FAA  is  proposing  a 
special  conditioo  to  ensure  adequate ' 
strength  requirensits  for  this  novel  at 
unusual  design  feature. 

The  aft-mounted  propeller  of  the 
selected  configuration  m^  be 
susceptible  to  contact  with  the  runway 
surface  at  the  mnvimitfn  pitch  attitude 
attainable  during  takeoff  and  landing. 
This  is  an  unusual  design  feature 
different  from  the  tractor  configuration 
envisioned  by  the  airworthiness 
standards  of  Part  23.  TherefcKe.  a 
special  condition  is  proposed  to  provide 
adequate  ground  clearance  for  the 
propeller.  If  a  tail  wheel  or  energy 
absorbing  device  is  provided  to  show 
compliance  with  the  special  condition, 
as  proposed,  the  FAA  proposes  to 
require  that  appropriate  ensign  loads  be 
established  for  the  energy  absortMag 
device  and  that  the  energy  absorbing 
device  and  its  supporting  structure  be 
designed  to  support  those  loads. 

Since  the  aft  location  of  the  propeller 
on  the  Model  SC-01  is  an 
unconventional  design  feature, 
passenger  and  ground  personnel  may  be 
less  aware  of  the  proximity  of  the 
propeller  blades.  A  special  condition  is 
proposed  to  require  the  necessary 
visibility  of  the  propeller  disc 
corresponding  to  similar  requirements  of 
Parts  27  and  29  concerning  the 
conspicuity  of  the  tail  rotor. 

List  of  Subfects  in  14  CFR  Parts  21  and 
23 

Aircraft.  Air  transportation.  Aviation 
safety,  Safety. 


PARTS  21  AND  23-CAilENDB>] 

The  audiority  citation  for  these 
special  conditions  is  as  follows: 

Authority:  Sees.  313(a).  601,  and  803  (rf  the 
Federal  Aviaticfn  Act  of  19Sfl(  as  ■^-trmVii  (40 
U.S.C.  1354(a),  1421,  and  142^  40  U.S£. 
106(g]  (Revised  Pub.  L  07-44a  January  12. 
1983);  14  CFR  21,10  and  21.17;  and  14  CFR 
11.28  and  11.2S(b). 

The  Proposed  Spedal  Conditions 

Accordmgly,  the  Federal  Aviation 
Administration  proposes  the  following 
special  conditions  as  a  part  of  the  type 
certification  basis  for  the  Gyroflug 
Model  SC-01  series  Airplanes: 

1.  Evalmtioa  of  Compotite  Structure 

In  lieu  of  complying  with  §  23.572.  and 
in  addition  to  the  requirements  of 
ii  23.603  and  23.613,  airframe  structure, 
the  failure  of  which  would  result  in 
catastrophic  loss  of  the  airplane,  in  each 
wing,  wiiog  carry-through,  wing 
attaching  structure,  fuselage,  wiog 
mounted  vertical  stabilizer,  wing  flap, 
and  moveable  control  surfaces  must  be 
evaluated  to  damage  tolerance  criteria 
prescribed  in  paragraphs  (a)  through  (i) 
of  this  special  condition,  unless  shown 
to  be  impractical  In  cases  shown  to  be 
impractical,  the  aforementiooed 
structure  must  be  evaluated  in 
accordance  with  the  criteria  of 
paragraphs  (a]  and  (j)  of  this  special 
condition.  Where  bonded  joints  are 
used,  the  structure  must  also  be 
evaluated  in  accordance  with  the 
residual  strength  criteria  in  paragraph 
(g)  of  this  special  condition. 

(a)  It  must  be  demcKistrated  by  tests, 
or  by  analysis  supported  by  test8.'that 
the  structure  is  capable  of  carrying 
ultimate  load  with  impact  damage.  The 
level  of  impact  damage  conaidered  need 
not  be  more  dian  the  established 
threshold  fA  detectat^ty  considering 
the  inspection  {vocedures  employed. 

(b)  The  growfth  rate  of  damage  that 
may  occw  from  fatigue,  corrosion, 
intrinsic  defects,  manufacturing  defects; 
e.g.,  bond  defects,  or  damage  from 
discrete  sources  under  repeated  loads 
expected  in  service;  i.e.,  between  the 
time  at  which  damage  becomes  initially 
detectable  and  the  time  at  which  the 
extent  of  damage  reaches  the  value 
selected  by  the  applicant  for  residual 
strength  demonstration,  mtist  be 
established  by  tests  or  by  analysis 
supported  by  tests. 

(c)  The  damage  growth,  between 
initial  detectabQity  and  the  value 
selected  for  residual  strength 
demonstrations,  factored  to  obtain 
inspection  intervals,  must  permit 
development  of  an  inspection  program 


suitable  for  application  by  operation 
and  maintenance  personnel. 

(d)  Instructions  for  continued 
airworthiness  for  the  airframe  must  be 
estafalisbed  consistent  with  the  results 
of  the  damage  tolerance  evaluations. 
Inspection  intervals  must  be  set  ao  that 
after  the  damage  initially  becomes 
detectable  by  the  inspection  method 
specified,  the  damage  will  be  detected 
before  it  exceeds  the  extent  of  damage 
for  which  residual  strength  is 
demonstrated. 

(e)  Loads  spectra,  load  truncatioit.  and 
the  locations  and  types  of  damage 
considered  in  the  damage  tolerance 
evaluations  must  be  documented  in  test 
proposals. 

(f)  Each  wing,  fuselage,  wing  carry- 
through,  wing  attaching  structtue.  wing 
flap,  moveable  control  surface,  and 
wing-mounted  vertical  stabilizer 
structure  must  be  shown  by  residual 
strength  tests,  or  analysis  supported  by 
residual  strength  tests,  to  be  able  to 
withstand  critical  limit  flight  loads, 
considered  as  ultimate  loads,  with  me 
extent  of  damage  consistent  with  the 
results  of  the  damage  tolerance 
evaluations. 

(g)  In  lieu  of  a  non-destntctive 
inspection  technique  whidi  assures 
ultimate  strength  of  each  bonded  joint, 
the  limit  load  capacity  of  each  bonded 
joint  critical  to  safe  fli^t  must  be 
substantiated  by  either  of  the  following 
methods  used  singly  or  in  combination: 

(1)  The  maximum  disbonds  of  each 
bonded  joint  consistent  with  the 
capability  to  withstand  the  loads  in 
paragraphs  (f)  and  (g)  of  this  special 
condition  must  be  determined  by . 
analysis,  tests,  or  both.  Disbonds  of 
each  bonded  joint  greater  than  this  must 
be  prevented  by  design  features. 

(2)  Proof  testing  must  be  conducted  on 
each  production  article  which  will  apply 
the  critical  limit  design  load  to  each 
critical  bonded  joint 

(b)  The  efiiects  oi  material  variability 
and  environmental  conditions;  e-g.. 
exposure  to  temperature,  humidity, 
erosion,  ultraviolet  radiation,  wad/ot 
chemicals,  oa  the  strength  and 
durability  (ffoperties  of  the  composite 
materials  must  be  accounted  for  in  the 
damage  tolerance  evaluations  and-in  the 
residual  strength  tests. 

(i)  The  airplane  must  be  shown  by 
analysis  to  be  free  from  the  flutter  to  V|> 
with  the  extent  of  damage  for  which 
residual  strength  is  demcmstrated. 

(j)  For  those  structures  where  the 
damage  tolennoe  method  is  shown  to 
be  impractical  the  strength  of  such 
structures  must  be  demonstrated  by 
tests,  or  analysis  supported  by  tests,  to 
be  able  to  withstand  the  repealed  kwds 
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of  variable  magnitude  expected  in 
service.  Impact  damage  in  composite 
material  components  which  may  occur 
must  be  considered  in  the 
demonstration.  The  impact  damage  level 
considered  must  be  consistent  with 
detectability  by  the  inspection 
procedures  employed.     . 

2.  Loads 

(a)  In  addition  to  the  requirements  of 
§  23.301,  paragraph  (b),  the  following 
shall  be  required:  Methods  used  to 
determine  load  intensities  and 
distribution  over  the  various 
aerodynamic  lifting  and  control  surfaces 
must  be  validated  by  flight  test 
measurements  unless  the  methods  used 
for  determining  those  loads  are  shown 
to  be  reliable  or  conservative  for  the 
configuration  under  consideration. 

(b)  In  lieu  of  5  23.301,  paragraph  (d), 
the  following  applies:  The  forward 
lifting  surface  of  a  canard  or  tandem 
wing  configuration  must  meet  all  of  the 
requirements  of  Part  23,  Subpart  C— 
Structure,  applicable  to  a  wing. 

(c)  In  lieu  of  §  23.331.  the  foUowing 
apply: 

(1)  The  appropriate  balancing  loads  ' 
must  be  accounted  for  in  a  rational  or 
conservative  manner  when  determining 
forward  and  main  wing  loads  and  linear 
inertia  loads  corresponding  to  any  of  the 
symmetrical  flight  conditions  specified 
in  SS  23.333  tiirough  23.341. 

(2)  The  incremental  forward  wing 
loads  due  to  maneuvering  and  gusts 
must  be  reacted  by  the  angular  inertia  of 
the  airplane  in  a  rationale  or 
conservative  maimer. 

(3]  Mutual  influence  of  die 
aerodynamic  surfaces  must  be  taken 
into  account  when  determining  flight 
loads. 

(d)  In  addition  to  the  gust  load 
requirements  of  S  23.341,  die  following 
applies:  The  gust  loads  for  a  canard  or 
tandem  wing  configuration  must  be 
computed  using  a  rational  analysis 
considering  the  gust  criteria  of 

S  23.333(c),  or  may  be  computed  in 
accordance  with  {  23.341  provided  the 
resulting  load  factors  are  shown  to  be 
conservative  with  respect  to  die  gust  v^ 
criteria  of  {  23.333(c). 

(e)  In  lieu  of  the  balancing  loads 
requirements  of  S  23.421,  the  following 
apply: 

(1)  A  horizontal  surface  balancing 
load  is  a  load  necessary  to  maintain 
equilibrium  in  any  specified  flight 
condition  with  no  pitching  acceleration. 

(2)  Horizontal  balancing  surfaces  must 
be  designed  for  balancing  loads 
occurring  at  any  point  on  the  limit 
maneuvering  envelope  and  in  the  flap 
conditions  specified  in  S  23.345.  The 
distribution  in  figure  B6  of  Appendix  B 
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of  Part  23  may  be  used  only  on  aft- 
mounted  horizontal  stabilizing  surfaces 
unless  its  use  elsewhere  is  shown  to  be 
conservative. 

(f)  In  lieu  of  the  maneuvering  load 
requirements  of  {  23.423.  the  following 
apply: 

(1)  Each  horizontal  surface  with  pitch 
control  must  be  designed  for 
maneuvering  loads  imposed  by  the 
following  conditions: 

(i)  A  sudden  movement  of  the  pitching 
control  at  V>».  to  (1)  the  maximum  aft 
movement,  and  (2)  to  the  maximum 
forward  movement,  as  limited  by  the 
control  stops,  or  pilot  effort  whichever 
is  critical. 

The  average  loading  of  B23.il  of 
Appendix  B  and  the  i^stribution  in 
figure  B7  of  Appendix  B  may  be  used 
only  on  aft-mounted  horizontal 
stabilizing  surfaces  unless  its  use 
elsewhere  is  shown  to  be  conservative. 

(ii)  A  sudden  aft-movement  of  the 
pitching  control  at  speeds  above  Va, 
followed  by  a  forwaid  movement  of  the 
pitching  control  resulting  in  the 
following  combinations  of  normal  and 
angular  acceleration: 


Condition 

>ocolofBtion 

Angular 

ttCG6l6tft1ion 

(radian/sec.*) 

Nose  up 
pitchins. 

1.0 

+39  IW  (IW  - 
1.5) 

Nose  down 
pitchins. 

n_ 

V 
+39  n.  (IW  — 
1.5) 

V 

where — 

(a)  nm = positive  limit  maneuvering  load 

factor  used  in  the  design  of  the 
airplane;  and 

(b)  V= initial  speed  in  knots 

(2)  The  condition  in  this  section 
involve  loads  corresponding  to  the  loads 
that  may  occur  in  a  "chedced 
maneuver",  i.e.,  a  maneuver  in  which 
the  pitching  control  is  suddenly 
displaced  in  one  direction  and  then 
suddenly  moved  in  the  opposite 
direction.  The  deflection  and  timing  of 
the  "checked  maneuver"  must  avoid 
exceeding  the  limit  maneuvering  load 
factor.  The  total  horizontal  surface  load 
for  both  down-load  and  up-load 
conditions  is  the  sum  of  the  balancing 
loads  at  V  and  the  specified  value  of  the 
normal  load  factor,  n.^lus  the 
maneuvering  load  inoement  due  to  the 
Specified  value  of  the  angular 
acceleration.  The  maneuvering  load 
increment  in  figure  B2  of  Appendix  B 
and  the  distribution  in  figure  B7  for 
nose-up  pitching  and  in  figure  B8  for 
nose-down  pitching  of  Appendix  B  may 


be  used  only  on  airplane  configurations 
with  aft-mounted  surfaces  unless  their 
use  elsewhere  is  shown  to  be 
conservative. 

(g)  In  lieu  of  the  gust  loads 
requirements  of  {  23.425.  the  following 
apply: 

(1)  Each  horizontal  surface,  other  than 
the  main  wing,  must  be  designed  for 
loads  resulting  from — 

(i)  Gust  velocities  specified  in 
9  23.333(c)  with  Uie  flaps  retracted;  and 

(ii)  Positive  and  negative  gusts  of  25 
feet  per  second  (f.p.s.)  nominal  intensity 
at  Vf  corresponding  to  the  flight 
conditions  specified  in  {  23.345(a)(2). 

(2)  When  determining  the  total  load 
on  the  horizontal  surfaces  for  the 
conditions  specified  in  subparagraph 
(g)(1)  of  this  special  condition,  the  initial 
balancing  loads  for  steady 
unaccelerated  flight  at  the  pertinent 
design  speeds,  Vr,  Vc,  and  Vo  must  first 
be  determined.  The  incremental  load 
resulting  from  the  gusts  must  be  added 
to  the  initial  balancing  load  to  obtain 
total  load. 

(h)  In  lieu  of  unsymmetrical  load 
requirements  of  5  23.427,  the  following 
apply: 

(1)  Horizontal  surfaces,  other  them  the 
main  wing,  and  their  supporting 
structure  must  be  designed  for 
unsymmetrical  loads  arising  from 
yawing  and  slipstream  effects,  in 
combination  with  the  loads  prescribed 
for  the  flight  conditions  set  forth  in 
paragraphs  (e)  through  (g)  of  this  special 
condition. 

(2)  In  the  absence  of  more  rational 
data: 

(i)  100  percent  of  the  maximum 
loading  from  the  symmetrical  flight 
conditions  may  be  assumed  on  the 
surface  on  one  side  of  the  plane  of 
symmetry;  and 

(ii)  The  foUowing  percentage  of  that 
loading  must  be  applied  to  the  opposite 
side: 

Percent =100 — ^10  (n-1),  where  n  is  the 
specified  positive  maneuvering  load 
factor,  but  this  value  may  not  be  more 
than  80  percent 

(3)  The  vertical  and  horizontal 
surfaces  and  their  supporting  structures 
must  be  designed  for  combined  vertical 
and  horizontal  surface  loads  resulting 
from  each  prescribed  flight' condition 
taken  separately. 

(i)  In  the  absence  of  specific 
requirements  for  wing  mounted  vertical 
stabilizers,  the  following  apply:  Vertical 
stabilizers  mounted  on  die  wing  must 
meet  the  applicable  requirements  of 
Sfi  23.441,  23.443,  and,  in  lieu  of  a  more 
rationale  method,  S  23.445  for  vertical 
tail  surfaces.  The  effect  of  these  surfaces 
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on  Um  spanwise  loading  of  Uie  wing 
must  also  be  accounted  for. 

3.  Propelier  Ground  Cherence 

In  addition  to  the  propeller  clearance 
requirements  of  S  22L925,  the  following 
apply: 

(a)  The  airplane  must  be  designed 
such  that  the  propeller  will  not  contact 
the  nmway  surfece  when  the  airplane  is 
in  the  maximum  pitch  attitude 
attainable  during  oonnal  takeofFs  and 
landings;  and 

(b)  If  a  tail  wdieeL  bumper,  or  an  f 
energy  absorption  device  is  provided  to 
show  compliance  with  piwagraph  (a)  of 
this  special  condition,  die  following 
ai^iy. 

(1)  Suitable  design  loads  must  be: 
established  for  the  tail  wheel,  bumper, 
or  energy  absorption  device;  and 

(2]  The  supporting  structure  of  the  tail 
wheel  bumper,  or  energy  absorption 
device  must  be  designed  to  withstand 
the  loads  established  in  subparagr^h 
(b)(1)  of  this  special  condition  and 
inspection/replacement  criteria  must  be 
established  for  the  tail  wheel,  bumper, 
or  energy  absorbing  device  and 
provided  as  part  of  the  information 
required  by  §  23.1529. 

4.  PmpeJhr  Marking  j 

In  the  absence  of  specific  regulations, 
the  propeller  must  be  marked  so  that  the 
disc  is  conspicuous  under  normal 
daylight  ground  conditions. 

Issued  in  Kansas  City,  Missotui  on  Maylfl, 
1988. 

Paul  K.  Bohr. 

Director.  Central  Region. 

[FR  Doc.  88-12732  Filed  6-6-88:  a"45  am) 
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14CFRPart71 

(Airspscs  Docket  No.  88-Att.-13] 

Proposed  Control  Zone  EstabUshment; 
Waukegan,IL 

AOENCV:  Federal  Aviation 

Administration  (FAA),  DOT. 

AcnOK  Notice  of  proposed  rulemaking. 

summary:  This  notice  proposes  to 
establish  the  Waukegan,  n.«  airport 
control  zone  to  serve  Waukegan 
Regional  Airport  Waukegan.  IL.  This 
results  from  the  establislment  of  an  Air 
Traffic  Control  Tower  (ATCT)  at 
Waukegan.  IL.  which  is  expected  to  be 
commissioned  in  October  1868.  The 
intended  effect  of  this  action  is  to  ensure 
segregation  of  the  aircraft  using 
approach  procedures  in  instrument 
conditions  from  other  aircraft  operating 
under  visual  weather  conditions  ia: 
controlled  airspace. 


DATE:  CoBunents  must  be  received  on  or 
before  )Bly  12. 1988. 
AOONBt:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  AthwiHistration.  Regional 
CoonseL  AGL-7,  Attn:  Rules  Dodiet  No. 
88-AGL-13, 2300  East  Devon  Avenue, 
Des  Pbines,  U&iois  60018. 

The  official  dodcet  may  be  examined 
in  the  Office  of  the  Regional  Counsel, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines, 
Illinois. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  tfas  Air  Traffic  Division,  Airspace 
Branch,  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois. 
FOM  HMTHER  mrOWMATIOII  CONTACT: 
Harold  G.  Hale,  Air  Traffic  Division, 
Airspace  Branch.  AGL-520,  Federal 
Aviation  Administration.  2300  East 
Devon  Avenne,  Des  Plaines,  Illinois 
60018.  telephone  (312)  894-7380. 
SUPPfJnUtfTARY  MFOflMATION: . 

Comments  invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  vievrs, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisicms  on  the  proposal  Commoats 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy  aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressedL  8tanq>ed 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  Na  88-AGLr-13."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  AU 
comments  submitted  will  be  available 
for  examination  in  the  Rales  Docket. 
FAA.  Great  LakesRegian.  CMBcc  of 
Regional  Counsel  z300  East  Devon 
Avenue,  Des  Plaines.  Illinois,  both 
before  and  after  the  dosing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemakiiig  will  be  filed  in  the  docket 


AvailaUitjrofNPKM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  RnJwsking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Adraintetratiea.  Office  of 
Public  Affairs.  Attention:  Public 
Information  Center,  APA-43a  800 
Independence  Avenue  SW., 
Washington,  DC  20501,  or  by  calling 
(202)  428-8068.  Comnumicatitms  must 
identify  the  notice  number  of  this 
NPRM  Persons  interested  in  being 
placed  on  a  mailing  bst  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Qrcular  Na  11-2,  which 
describes  the  application  procedure. 

ThePioposal  / 

The  FAA  is  considering  an 
amendment  to  9  71.171  of  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  establish  a  contxol  zone  near 
Waukegan.  IL 

The  air^Mce  required  sendd  lower 
the  floor  of  controUed  airspace  from  700 
feet  above  the  surface  doWn  to  die 
surface  within  a  five  statnte  mfle  radios 
of  the  geogr^>faic  center  of  Waakegao 
Regional  Airport.  Waoliegssu  IL  Tfie 
control  Eone  would  be  effective  during 
the  spedfic  dates  and  time  established 
in  advance  by  a  Notice  to  Airmen.  The 
effective  date  and  time  would  thereafter 
be  continuously  published  in  the 
Ainjort/Fadlity  Doectory. 

In  addition,  aeronautical  maps  and 
charts  will  reflect  the  defined  area 
which  will  enable  other  aircraft  to 
circumnavigate  the  area  in  order  to 
comply  with  applicable  visual  fluht  rule 
requirements. 

Section  71.171  of  Part  71  of  the  Federal 
Aviation  Regulations  was  republished  in 
Handbook  7400.6D  dated  January  4, 
1988. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulaticms  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current  It 
therefore — (1)  is  not  a  "ma}or  rule" 
under  Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034: 
February  26, 1979):  and  (3)  does  not 
warrant  prq>aration  of  a  regulatory 
evaluation  as  the  wnticipetwi  ioipact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  role,  when 
promulgated,  will  not  have  a  s^niffcant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
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List  of  SubMs  !■  U  CFR  Part  71 

Aviation  safety,  Contn^  xones. 

The  Propniiarf  Aumwrfm^^ 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend  Part 
71  of  die  Federal  Aviatioo  Regiilaticfis 
(14  CFR  Part  71)  as  ii^owR 

PAf)T7V-(AaiEII0C0) 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  fbllows: 

Authadty:  49  U&XL  1348(a),  1364(a),  ISIO; 
E.0. 10854;  49  U.S.C  108(g)  (Revised  Pub.  L 
97-«4a  January  12, 1983);  14  CFR  11.89: 

971.171    [Amendsd] 

2.  Section  71.171  is  amended  as 
follows: 

Waukagan,  0.  (New) 

Within  a  five  (S)  mile  radiua  of  the 
Waukegn  Regional  Aitport  Wauk^m.  IL. 
(UL  42*2S'20'  N.,  Lang.  0  8rsz'04'  W.).  The 
control  xone-is  effective  during  the  specific 
dates  and  times  established  in  advance  by  a 
Notice  to  Aireien.  The  effective  date  and  time 
will  thereafter  be  continuously  pnbMshed  in 
the  Airport/Fadlity  Directery. 

Issued  in  Des  Plaines,  Illinois,  on  May  25, 
M88. 

Teddy  W.Bucdwm, 

•  Manager,  Air  Traffic  Division. 
(FR  Doc.  88-12726  Filed  6-6-88;  M&  am) 
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CONSUMER  PRODUCT  SAFETY 
COMMISSION 

16  CFR  Parts  1500  and  tSOl 

Toys  and  Articlee  Intended  for 
Children  Under  Three  Yeare  of  Age 
Which  Preeeht  ChoMng,  Aspiration,  Or 
Ingeetion  Hageardc  Becauee  of  Smait 
Parle;  Requeet  for  Commente  and 
Information 

AOCNCV:  Consumer  Product  Safety 
Commission. 

ACTKNC  Advance  notice  of  proposed 
rulemaking. 

summary:  On  basis  of  available 
information,  the  Commission  has  reason 
to  believe  that  unreasonable  risks  of 
death  and  injury  may  be  associated  with 
some  toys  and  artides  intended  for 
children  under  three  years  di  age 
because  of  small  parts.  The  toys  and 
diildren's  artides  under  consideration 
comply  with  all  requirements  enforced 
by  the  Commission  but  nevertheless 
have  parts  which  may  be  small  enough 
to  present  choking,  aspiration,  or 
ingestion  hazards  to  children  under 
three. 


This  advance  notice  of  proposed 
rulemaking  begins  a  rulemaking 
proceeding  under  the  authority  of  the 
Federal  Hazardous  Sobsfances  Act  One 
outcome  of  the  proceeding  coidd  be  the 
amendment  of  existing  requirements  for 
toys  and  articles  intended  for  children 
under  three  years  of  age  to  address  risks 
of  injury  associated  with  small  parts 
that  present  choking,  a^iiration,  or 
ingestion  hazards.  Additionally,  the 
Commission  is  considering  the 
possibility  that  an  cxiating  voluntary 
standard  mi^t  be  modified  or  a  new 
one  developed  to  address  the  risks  of 
injury  described  in  this  notice. 

The  Commission  solicits  written 
comments  from  all  interested  persons  on 
the  risks  of  iajory  and  Regulatory 
alternatives  discussed  in  this  notice,  and 
other  possible  means  to  address  those 
risks  of  injury.  The  Commission 
particularly  desires  to  receive  technical 
and  medical  data  and  other  Information 
relevant  to  (1)  the  possible  need  for 
amendment  of  the  small  parts 
regtdaticms;  (2)  an  appropriate 
modification  of  the  present  test  for 
determining  if  toys  or  articles  intended 
for  children  less  than  three  years  of  age 
are  banned  because  of  small  parts;  and 
(3)  the  economic  impad  of  a»n«»"»"g  the 
small  parts  regulations.  Additionally, 
the  Commission  invites  all  interested 
persons  to  submit  an  existing  standard 
or  a  statement  of  intent  to  modify  or 
develop  a  voluntary  standard  to  address 
the  risks  of  injury  described  in  this 
notice. 

DATE:  Written  coomients  and 
submissions  in  response  to  this  notice 
must  be  received  l^  the  Commission  by 
August  8. 1988. 

ADonas:  Comments  should  be  mailed, 
preferably  in  five  (5)  copies,  to  the 
Office  of  the  Secretary,  Consumer 
Product  Safety  Omunissicm, 
Washington,  DC  20207,  or  delivered  to 
the  Office  of  the  Secretary,  Consumer 
Produd  Safety  C<mmii8sioa  Romn  528, 
5401  Westbard  Avenue,  Bethesda, 
Maryland;  telephone  (301)  482-6800. 
Fon  nmTHER  intoimmtion  cofrrAcr: 
Elaine  A.  Tyrrell,  Project  Manager, 
Office  of  Program  Management  and 
Budget  Consumer  Product  Safety 
Commission,  Washington,  IX^  20207; 
telephone  (301)  492-8554. 
SUPPLCMCNTAIiy  INFORMATION: 

A.  Background 

At  the  age  of  about  four  months,  most 
infants  acquire  the  ability  to  bring 
objects  to  their  mouths  and  to  sod(  on 
them.  At  about  the  same  age,  infants 
begin  to  explore  their  surroundings  by 
putting  objects  in  their  mouths,  and  gum 
objects  in  an  atten^tt  to  relieve  teet^ng 


pains.  Many  infants  and  young  children 
continue  to  put  objects  in  their  mouths 
hidiscriminately  until  they  are  about 
tluee  jrears  dd.  Infents  gradually 
develop  skills  which  enable  tiiem  to 
prevent  objects  from  entering  and 
remaining  in  their  throats,  but  until 
children  ar^  al>oot  three  years  old  many 
are  not  able  to  remove  or  expel  an 
objed  from  their  own  throat  or  mouth. 
For  this  reason,  children  under  the  age 
of  three  are  particnlariy  susceptible  to 
injuries  which  result  when  objects  are 
swallowed  or  become  lodged  in  dw 
BBOudi  or  duoat 

In  1979,  the  Commission  issued 
regulations  under  [vovisions  of  the 
Federal  Hazardons  Substances  Ad 
(FHSA)  (15  U.S.C  1281  et  sag.)  to  ban 
certain  toys  and  other  artides  intended 
for  children  under  three  years  of  age 
whid)  present  unreasonable  risks  of 
injury  because  of  small  parts.  Those 
regulations  are  codified  at  18  CFR 
1500.18(a)(9)  and  Part  1501,  and  are 
'  intended  to  address  die  following  risks 
of  death  and  injury: 

(1)  Asphyxiation  from  lodgment  of  an 
objed  in  the  diroat  resulting  in  blockage 
of  air  to  the  hmgs; 

(2)  Asphyxiation  from  obstruction  of 
the  airway  by  a  foreign  objed  or  vomit; 

(3)  Aspiration  of  an  objed  into  a 
bronchus  or  a  lung;  and 

(4)  Cuts  or  penetration  wounds  to 
internal  organs  from  sharp  or  pointed 
objects  which  have  been  swallowed. 

The  regulation  codified  at  18  CFR 
1500.18(a)(9)  bans  any  toy  or  other 
artide  intended  for  chilcben  under  three 
years  of  age  which  persents  a  choking, 
aspiration,  or  ingestion  hazard  because 
of  small  parts,  and  which  is  introduced 
into  interstate  commerce  after  January  1, 
1980.  The  regulation  codified  at  18  CFR 
Part  1501  describes  certain  types  of 
products  which  are  subject  to  the 
banning  rule  codified  at  9  150ai8(a)(9); 
lists  certain  other  types  of  products 
whidi  are  specificidly  exempted;  and 
provides  a  test  method  for  determining 
whether  an  article  presents  a  choking, 
aspiration,  or  ingestion  hazard  because 
the  artide  itself.,  or  any  pert  which  could 
be  detached  or  broken  off  during  normal ' 
or  reasonably  fweseeable  use,  is  too 
small 

Section  1501.2(a)  cS  the  regulation 
contains  a  list  of  products  which  the 
Commission  considers  to  be  intended 
for  children  under  three  years  of  age. 
This  list  is  illustrative,  but  not  all- 
indusive.  Among  the  prodods  listed  in 
9  1501.2  are  squeeze  toys,  teethers,  crib 
exerdsers,  crib  mobiles,  pull  and  posh 
toys,  pounding  toys,  blocks  and  stacking 
sets,  stuffed  animals  and  other  figures, 
dolls  intended  for  children  under  three 
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such  as  baby  dolls,  rag  dolls,  and  bean 
bag  dolls,  and  infant  and  juvenile 
furniture  intended  for  children  under 
three  such  as  cribs,  playpens.  stroUera, 
and  carriages. 

In  addition  to  the  product  types  listed 
in  S  lS02.2(a).  the  banning  rule  codified 
at  §  1500.18(a)(9)  is  also  applicable  to 
any  other  toys  or  articles  which  are 
intended  to  be  entrusted  to  or  used  by 
children  under  three  years  of  age. 
Section  1501.2(b]  lists  the  factors  which 
are  relevant  when  deciding  whether  a 
particular  product  not  listed  in 
S  1501.2(a)  is  subject  to  the  banning  rule. 
Those  factors  include  the 
manufactiu«r'8  stated  intent  on  labeling 
and  elsewhere,  if  reasonable; 
advertising,  promotion,  and  marketing  of 
the  product;  and  whether  the  product  is 
commonly  recognized  as  one  intended 
,for  children  under  three  years  of  age. 

Section  1501.3  of  the  regulation 
exempts  ten  categories  of  products  from 
the  banning  rule.  Two  of  the  exempted 
products  are  rattles  and  pacifiers  which 
are  subject  to  other  FHSA  regulations 
containing  requirements  to  address  risks 
of  injury  presented  by  small  parts. 
Rattles  are  subject  to  regulations 
codified  at  16  CFR  1500.18(a)(15]  and 
Part  1510;  pacifiers  are  subject  to   ^ 
regulations  codified  at  16  CFR 
1500.18(a)(8)  and  Part  1511. 

Other  categories  of  exempt  products 
include  books  and  articles  made  from 
paper  writing  materials  such  as 
crayons,  chalk,  pencils,  and  pens; 
children's  clothiJDg  and  accessories,  such 
as  shoe  lace  holders  and  buttons; 
grooming,  feeding,  and  hygiene  products 
such  as  diaper  pins,  barrcttes. 
toothbrushes,  drinking  glasses,  dishes 
and  eating  utensils;  and  phonograph 
records.  These  products  were  exempted 
because  the  Commission  determined 
that  their  fimctional,  educational,  or 
other  value  outweighed  any  possible 
hazard  from  small  parts. 

Modeling  clay  and  similar  products, 
and  finger  paints.  Water  colors,  and 
other  paint  sets  were  exempted  because 
they  cannot  be  manufactured  so  that 
small  bits  will  never  separate  from  these 
items.  Finally,  balloons  were  exempted 
from  the  products  subject  to  the  banning 
rule  because  the  Commission  concluded 
that  balloons  cannot  be  subject  to  this 
regulation  without  being  banned 
entirely. 

Section  1501.4  sets  forth  the  test  used 
to  determine  if  a  toy  or  article  intended 
for  children  under  three  is  banned 
because  of  small  parts.  The  apparatus 
used  in  this  test  is  a  hollow  truncated 
cylinder  having  an  interior  diameter  of 
1.25  inches,  a  minimum  interior  depth  of 
1.0  inches,  and  maximum  interior  depth 
of  2.25  inches.  See  Figure  1. 


1.25.0 
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Section  A-A 

FIG  I- SMALL  PARTS  CYLI-NDER 


The  product  to  be  tested  is  placed  in  - 
the  test  cylinder  and  must  be  large 
enough  not  to  fit  entirely  within  the 
cylinder.  Any  detachable  component  is 
tested  in  the  same  manner.  If  neither  the 
product  nor  any  detachable  component 
fits  entirely  within  the  test  cylinder,  the 
product  is  subjected  to  the  applicable 
"use  and  abuse"  procedure  codified  at 
16  CFR  1500:51  and  1500.52.  with  the, 
exception  of  the  bite  tests  specified  at 
SS  150a51(c)  and  1500.52(c).  Any 
component  or  piece  that  becomes 
separated  from  the  product  during  use 
and  abuse  testing  is  tested  individually 
by  placing  it  in  the  cylinder.  (Paper  and 
pieces  of  fabric,  yam,  fuzz,  elastic,  or 
string  that  separate  during  use  and 
abuse  testing  are  not  tested  in  the 
cylinder  this  aspect  of  the  test  is 
clarified  in  a  Commission  statement  of 
interpretation  published  in  the  Federal 
Register  of  May  27, 1986,  53  FR 19281.)  If 
the  entire  product,  any  detachable 
component,  or  any  component  or  any 
piece  which  separates  during  use  and 
abuse  testing  fits  entirely  within  the 
cylinder,  the  product  is  banned  if  it  is 
intended  for  use  by  children  under  three 
years  of  age. 

The  Commission  issued  the  small 
parts  regulation  to  reduce  unreasonable 
risks  of  injury  to  children  under  three 
years  of  age  from  choking  on,  aspirating, 
or  ingesting  toys  or  articles  intended  for 
their  use.  The  Commission  recognized, 
however,  that  by  restricting  the  scope  of 
the  regulation  to  items  intended  for 


children  under  three,  it  would  not 
eliminate  all  choking,  aspiration,  or 
ingestion  hazards  to  children  associated 
with  small  objects.  See  the  Federal 
Register  notice  of  June  15. 1979;  44  FR 
34602.  • 

In  1983.  the  Commission's  Directorate 
for  Epidemiology  published  a  human 
factors  analysis  (^195  incidents  in 
which  children  ranging  in  age  from  one 
month  to  four  years  old  dioked  to  toys 
or  child^n's  products.  Thirty-seven  of 
these  incidents  resulted  in  deaths  of 
children.  All  of  the  incidents  considered 
in  thifr'Study  were  selected  because  they 
involved  items  which  were  too  large  to 
fit  entirely  within  the  test  cylinder 
specified  by  Part  1501. 

The  incidents  occurred  from  1973 
through  1983.  More  than  half  of  these 
incidents  involved  products  in  two 
categories  exempted  fi*om  the  small 
parts  regulations:  Rattles  and  pacifiers. 
Rattles  were  involved  in  97  of  the 
choking  incidents,  including  14  which 
resulted  in  death.  Pacifiers  were 
involved  in  nine  incidents,  including 
three  fatalities. 

One  purpose  of  the  1983  analysis  was 
to  identify  common  characteristics,  such 
as  size  and  shape. ^f  the  items  involved 
in  the  selected  choking  incidents. 
Another  purpose  of  the  analysis  was  to 
determine  the  interaction  of  the 
anatomy  and  behavior  of  the  children 
with  the  characteristics  of  the  products 
involved  in  an  attempt  to  determine  why 
choking  incidents  resulted.  This  analysis 
also  examined  the  requirements  of  the 
Commission's  regulations  applicable  to 
rattles,  pacifiers,  and  toys  and  articles 
intended  for  children  under  three  years 
of  age  in  an  attempt  to  determine  if  a 
single  test  apparatus  and  procedure 
could  be  developed  to  identify  a  choking 
hazard  presented  by  any  type  of  toy  or 
product  intended  for  children  younger 
than  three. 

The  1983  report  outlined  proposals  for 
such  a  test.  One  approach  proposed  by 
the  1983  report  was  to  prohibit  all  toys 
or  articles  intended  for  children  less 
than  three  years  of  age  which  could 
enter  a  child's  mouth  and  extend  far 
enough  to  block  passage-of  air  to  the 
lungs.  This  approach  proposed  a  test 
fixture  having  an  opening  1.68  inches  in 
diameter,  and  a  depth  of  1.18  inches.  See 
Figure  2.  The  report  stated  that 
mandatory  requriements  based  on  this 
approach  would  have  prohibited  the 
sale  of  all  but  five  of  the  items  involved 
in  the  195  choking  incidents  selected  for 
analysis.  The  report  observed,  however, 
that  mandatory  requirements  based  on 
such  an  approach  would  require 
substantial  modifications  of  many  toys 
then  on  the  market. 


Fedeiat  Bagtoter  /  Voj.  53.  No.  309  /  Tuesdayy  June  7.  1988  /  Ptofiosed  Rules 


FIG.  2  -  TEST  FIXTURE 


Since  1983.  the  Commission's 
Directorate  for  ^idemiology  has 
collected  additional  information  about 
injuries  to  children  which  have  resulted 
bom  choking  on,  aspirating,  or  ingesting 
toys  and  other  children's  products  with 
small  parts.  This  mfonnation  has  been 
obtained  throu^  the  National  Electronic 
Injury  Information  Surveillance  System 
(NEISS),  in-depth  investigationa,  death 
certificates,  consumer  complaints, 
newspaper  and  magazine  articles,  and 
reports  from  coroners  and  medicaj 
examiners. 

During  fiscal  year  1968  (October  1. 
1987  through  September  3a  1368).  the 
Commission  stai^  is  conducting  a  special 
study  of  dioking  incidents  involving 
toys  and  children's  products  which  are 
treated  at  emergency  rooms  of  NEISS 
participating  hospitals.  Follow-up 
investigations  of  selected  incidents 
treated  at  NEISS  particpating  hospitals 
will  obtain  detailed  information  about 
the  children  and  products  involved,  and 
the  accident  scenarios.  Hie  special 
study  will  yield  data  which  can  be  used 
to  make  statistically  valid  estimates  of 
the  total  number  of  children  in  the 
United  States  who  sustain  injuries  from 
choking  incidents  which  require 
emergency  room  treatment  during  a 
specific  time  p^od.  The  staff  will  also 
obtain  anecdotal  information  about 
choking  incidents  associated  with  toys 
and  children's  products  from  death 
certificates,  consumer  complaints, 
periodicals,  reports  from  coroners  and 
medical  examiners,  and  investigations 
of  some  accidents  reported  by  these 
sources.  During  fiscal  year  1969,  the  staff 
will  prepare  an  anaysis  of  the 
information  obtained  from  the  special 
study  and  other  sources  in  an  eSbrt  to 


define  more  precisely  the  nature  and 
'  scope  of  choking,  aspiration,  and 
ingestion  hazards  associated  with  toys 
and  children's  products. 

B.  Petition 

By  letter  dated  April  20, 1987,  the 
Consumer  Federation  of  America  and 
the  New  York  State  Attorney  General's 
Office  petitioned  the  Commission  to 
amend  the  small  parts  regulation  by 
modifying  the  test  apparatus  specified 
by  16  CFR  Part  1501.  The  petition  (HP 
87-1)  requested  the  Commission  to 
amend  Part  1501  to  prescribe  a  test 
which  would  ban  any  toy  or  article 
intended  for  children  under  three  years 
of  age  having  a  diameter  less  than  1.68 
inches.  Tlie  petition  asserted  that  the 
requested  amendment  of  Part  1501  was 
needed  to  prevent  choking  incidents 
involving  toys  and  articles  intended  for 
children  under  three  years  of  age  which 
had  resulted  in  deaths  and  injuries.  The 
petition  dted  the  195  incidents 
discussed  in  the  1983  human  factors 
analysis  issued  by  the  Commission's 
Directorate  for  Epidemiology,  and  other 
information  obtained  from  the 
Commission  about  deaths  and  injuries 
to  children  from  choking  incidents 
involving  toys  and  children's  products. 

The  Commission  staff  prepared 
briefing  materials  for  consideration  by 
the  Commission  when  deciding  whether' 
to  grant  or  deny  the  petition.  The 
•  breifing  materials  included  infonnation 
about  current  activities  to  address 
choking  hazards  presented  by  toys  and 
children's  products  and  comments  on 
the  injury  information  cited  in  the 
petition.  The  staff  observed  that  the  196 
choking  incidents  considered  in  the  1983 
analysis.  49  involved  products  with 
diameters  smaller  than  the  1.25  inch 
interior  diameter  currently  specified  for 
the  test  cylinder  but  which  passed  the 
small  parts  test,  and  71  were  associated 
with  products  which  are  not  currently 
prohibited  by  either  mandatory 
requirements  or  provisions  of  a 
voluntary  standard  for  toy  safefy  to 
address  choking  hazards.  The  latter  71 
choking  incidents  included  14  fatalities, 
three  of  which  occurred  outside  the 
United  States.  The  briefing  materials 
also  contained  information  about  the 
various  types  of  toys  and  children's 
products  intended  for  children  under 
three  years  of  age.  the  annual  volume  of 
sales  of  such  products,  and  possible 
costs  to  manufacturers  and  importers  of 
such  products  if  the  Commission 
amended  the  small  parts  regulations. 

After  consideration  of  the  petition  and 
supporting  information  provided  by  the 
petitioners,  the  briefing  materials  and  an 
oral  briefing  by  the  Commission  staff. 


and  other  information,  the  Commission 
voted  on  February  3, 1988,  to  deny  the 
petition.  The  Commission  took  this 
action  after  deciding  that  available 
information  does  not  suf^ort  the 
specific  modification  of  the  test  in  Part 
1501  requested  by  the  petiUoners. 
Nevertheless,  the  Commission 
concluded  that  some  change  to  the  small 
parts  regulabons  maybe  needed  to 
reduce  choking  hazards  associated  with 
toys  and  articles  intended  for  children 
under  three  years  of  age.  The 
Commission  voted  to  publish  an 
advance  notice  of  proposed  rulemaking 
to  begin  a  proceeding  which  may  result 
in  the  amendment  of  the  small  parts 
regulations,  and  to  solicit  information 
relevant  to  such  a  proceeding.  The 
Commission  particulariy  desires  to 
obtain  technical  and  medical  data  and 
other  infonnation  relevant  to: 

(1)  The  possible  need  for  amendment 
of  the  small  parts  regulations; 

(2)  An  appropriate  modification  of  the 
provisions  of  Part  1501.  including  the 
test  procedures  as  weU  as  test  apparatus 
and  the  products  excluded  from  the 
small  parts  rule,  to  eliminate  or  reduce 
unreasonable  risks  of  death  and  injury 
associated  with  toj«  and  articles 
intended  for  children  under  three  years 
of  age  which  present  cboldng. 
aspiration,  or  ingestion  hazards; 

(3)  The  economic  impact  of  amending 
the  small  parts  regulations,  including 
information  about  the  various  types  of 
toys  and  children's  (>roducts  which  may 
be  affected  by  an  amendment  of  those 
regulations,  the  annual  volume  of  sales 
of  those  products  and  the  number  of 
units  affected,  and  the  costs  of  such  an 
amendment  to  manufacturers  and 
importers. 

C  Statutory  Authority 

This  proceeding  is  conducted  under 
provisions  of  the  Federal  Hazardous 
Substances  Act  (FHSA)  (15  U.S.C.  1261 
et  seq.].  Section  2(f)l(D)  of  the  FHSA  (15 
U.S.C.  1281(f)l(D))  defines  the  term 
"hazardous  substance"  to  include  "[a]ny 
toy  or  other  article  intended  for  use  by 
children"  which  the  Commission 
determines  by  regulation  to  present  "an 
electrical,  mechanical,  or  thermal 
hazard."  Section  2(8)  of  the  FHSA 
provides  that  an  article  may  be 
determined  to  present  a  "mechanical 
hazard"  if  in  normal  use  or  reasonably 
foreseeable  use  or  abuse  it  presents  an 
unreasonable  risk  of  personal  injury  or 
illness  because  the  article  or  any  of  its 
parts  may  be  aspirated  or  ingested.  The 
Commission  may  make  its 
determination  that  a  toy  or  childrens' 
article  presoits  a  medianical  hazard  by 
issuance  of  a  regulation  in  accordance 
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with  provisions  of  sections  3  (e)  through 
(i)  of  the  FHSA  (15  U.S.C.  1262  (e) 
through  (i)).  A  toy  or  children's  article 
which  has  been  determined  by 
regulation  to  present  a  mechanical 
hazard  is  a  "banned  hazardous 
substance"  as  that  term  is  defined  by 
section  2(q)(l)(A)  of  the  FHSA  (15  U.S.C. 
1261(q)(l)(A))  and  may  not  be  imported 
into  or  sold  in  the  United  States.  See 
Section  4(a).  of  the  FHSA  (15  U.S.C. 
1263(a)). 

The  &st  step  in  a  proceeding  under 
provisions  of  section  3  (e)  through  (i)  of 
the  FHSA  to  issue  a  rule  declaring  that  a 
toy  or  .children's  article  presents  a 
mechanical  hazard  is  the  publication  of 
an  advance  notice  of  proposed 
rulemaking  (ANPR)  in  accordance  with 
section  3(f).  If  after  considering 
comments  received  in  response  to  the 
ANPR  the  Commission  decides  to 
continue  the  proceeding,  section  3(h)  of 
the  FHSA  requires  pubhcation  of  the 
text  of  the  proposed  rule  and  a 
preliminary  regulatory  analysis  of  the 
proposal  including  a  description  of 
potential  benefits  and  potential  costs  of 
the  proposal.  If  the  Commission  issues  a 
final  rule,  it  must  publish  a  third  notice 
which  sets  forth  the  text  of  the  final  rule, 
a  summary  of  significant  issues  raised 
by  comments  on  the  proposal,  a  final 
regulatory  analysis  including  a 
description  of  potential  benefits  and 
potential  costs,  as  well  as  specified, 
findings  about  voluntary  standards  and 
the  relationship  of  the  costs  and  the 
benefits  of  the  rule. 

D.  The  Products  and  Risks  of  Injury 

This  proceeding  is  concerned  with  all 
toys  and  other  articles  intended  for 
children  under  three  years  of  age  which 
present  choking,  aspiration,  or  ingestion 
hazards  because  of  small  parts.  All  such 
toys  and  children's  products,  including 
those  sp>ecifically  exempted  from  the 
small  parts  regulations  by  16  CFR  1501.3, 
and  those  complying  with  all 
requirements  of  16  CFR  1500.18(a)  (8), 
(9),  and  (15),  and  Parts  1501, 1510,  and 
1511  to  address  hazards  from  small 
parts  are  within  the  scope  of  this 
proceeding. 

This  proceeding  is  concerned  with 
unreasonable  risks  of  death  and  injury 
which  may  occur  when  a  child  under 
three  years  of  age  asphyxiates  or  is 
otherwise  injured  from  the  aspiration  or 
ingestion  of  a  toy  or  children's  article,  or 
any  part  thereof,  intended  to  be 
entrusted  to  or  used  by  children  in  that 
age  group.  These  risks  of  injury  are 
discussed  in  detail  under  the  heading 
"Background"  in  this  notice. 


E.  Voluntary  Standard 

The  Commission  is  aware  of  only  one 
voluntary  standard  applicable  to  the 
products  and  risks  of  injury  with  which 
this  proceeding  is  concerned.  That 
standard  was  revised  in  1986  (following 
the  1983  CPSC  study).  It  is  published  by 
the  American  Society  for  Testing  and 
Materials  and  is  designated  F  963-86. 
Standard  Consumer  Safety  Specification 
on  Toy  Safety. 

This  voluntary  standard  has 
provisions  intended  to  address  a  variety 
of  hazards  presented  by  a  wide  range  of 
toys  and  children's  products,  some  of 
which  are  intended  for  children  as  old 
as  14  years  of  age.  However,  this 
standard  does  include  provisions 
intended  to  address  choking,  aspiration, 
and  ingestion  hazards  from  small  parts 
of  toys  and  articles  intended  for  children 
under  three  years  of  age. 

The  voluntary  standard  Includes  the 
same  small  parts  requirements  for  toys 
and  products  intended  for  children 
under  three  years  of  age  as  those 
codified  at  16  CFRl'art  1561.  The 
voluntary  standard  also  includes  the 
same  requirements  for  rattles  as  those 
codified  at  Part  1510,  and  the  same 
requirements  for  pacifiers  as  those  at 
Part  1511.  Moreover,  the  voluntary 
standard  imposes  the  following 
additional  requirements:  ' 

(1)  All  teethers  and  squeeze  toys  are 
tested  in  accordance  with  the  test  for 
rattles  set  forth  in  Part  1510;  and 

(2)  All  rattles,  teethers,  and  squeeze 
toys  with  nearly  spherical, 
hemi8phe;ical,  or  circular  flared  ends 
are  subjected  to  a  supplementary  test  to 
identify  those  articles  which  could 
penetrate  far  enough  into  an  infant's 
mouth  to  block  passage  of  air  to  the 
lungs.  This  supplementary  test  uses  a 
test  fixture  similar  to  the  apparatus 
illustrated  in  Figure  2  of  this  notice. 

F.  Regulatory  Alternatives  Under 
Consideration 

The  Commission  decided  to  begin  this 
proceeding  after  it  denied  a  petition 
requesting  amendment  of  Part  1501  to 
prescribe  a  test  which  would  ban  any 
toy  or  product  intended  for  children 
under  three  years  of  age  having  a 
diameter  less  than  1.68  inches.  The 
Commission  concluded  that  available 
information  did  not  support  the  specific 
change  requested  by  the  petition. 

In  this  proceeding,  the  Commission  is 
considering  any  modification  of  the 
provisions  of  16  CFR  1500.18(a)(9)  and 
Part  1501  which  can  be  supported  by 
information  currently  available  or 
developed  during  the  course  of  this 
proceeding.  The  Commission  may 
reconsider  the  specific  change  requested 


by  the  petition  if  information  becomes 
available  to  support  that  particular 
modification  of  the  test  in  Part  1501. 

The  Commission  is  also  considering 
the  possibility  that  the  voluntary 
standard  for  toy  safety,  ASTM  F  963-86 
could  be  revised  to  reduce  even  further 
the  hazards  to  children  under  three 
years  of  age  from  choking  on,  aspirating, 
or  ingesting  toys  or  products  intended 
forchildren  of  that  age  group,  or  that  a 
new  voluntary  standard  to  address 
those  hazards  might  be  developed 

G.  Solicitation  of  Information  and 
Conunents 

This  advance  notice  of  proposed 
rulemaking  is  the  first  step  of  a 
proceeding  which  could  result  in 
amendment  of  existing  regulations 
prescribing  requirements  for  toys  and 
articles  intended  for  children  under 
three  years  of  age  to  address  risks  of 
injury  from  choking  on,  aspirating,  or 
ingesting  small  parts.  All  interested 
person  are  invited  to  submit  to  the 
Commission: 

(1)  Written  comments  concerning  the 
risk  of  injury  discussed  in  this  notice; 
the  regulatory  alternatives  being 
considered  by  the  Commission  to 
address  those  risks;  and  other  possible 
alternatives  to  address  those  risks. 

(2)  Any  existing  standard  or  portion  of 
an  existing  standard  which  could  be 
published  as  a  proposed  amendment  of 
the  small  parts  regulations. 

(3)  A  statement  of  intent  to  modify  or 
develop  a  voluntary  standard  to  address 
the  risks  of  injury  discussed  in  this 
notice,  together  with  a  description  of  the 
plan  for  modification  or  development  of 
that  standard. 

Any  plan  submitted  with  a  statement 
of  intent  to  modify  or  develop  a 
voluntary  standard  should  include,  to 
the  extent  possible,  a  description  of  how 
interested  groups  and  persons  will  be 
notified  that  a  proceeding  to  modify  or 
develop  a  voluntary  standard  is  under 
way;  a  description  of  how  the  views  of 
interested  groups  and  persons  will  be 
addresed  in  the  development  of  the 
standard;  a  detailed  discussion  of  how 
the  modification  or  development  of  the 
standard  will  proceed;  a  realistic 
estimate  of  the  length  of  time  that  will 
be  required  to  modify  or  develop  the 
standard;  a  list  of  persons  expected  to 
participate  in  the  modification  or 
development  of  the  standard,  together 
with  information  about  their 
backgrounds  and  experience;  and  a 
description  of  any  facilities  or 
equipment  that  will  be  used  during  the 
project. 

All  comments  and  submissions  should 
be  addressed  to  the  Office  of  the 
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Secretary,  Consumer  Product  Safety 

Commission,  Washington,  DC  20207, 

and  received  no{  later  than  August  8, 

1988. 

*  Dated:  June  1, 1988. 

Sadye  E.  Dunn. 

Secretary,  Consumer  Product  Safety 
Commission. 

Reference  Documents 

The  following  documents  contain 
information  relevant  to  this  rulemaking' 
proceeding  and  are  available  for 
inspection  at  the  Office  of  the  Secretary, 
Consumer  Product  Safety  Commission, 
Room  528,  5401  Westbard  Avenue, 
Bethesda,  Maryland: 

1.  Federal  Register  notice  of  June  15. 1979 
(44  FR  34892)  entitled  Method  for  Identifying 
Toys  or  Other  Articles  Intended  for  Use  by 
Children  Under  3  Years  of  Age  Which 
Present  Choking,  Aspiration,  or  Ingestion 
Hazards. 

2.  Briefing  materials  on  Petition  HP  87-2  for 
amendment  of  the  small  parts  regulation, 
dated  December  7. 1978.  The  TABS  are  listed 
separately  below. 

3.  TAB  A — (1)  Memorandum  from  James  V. 
Lacy,  General  Counsel,  and  Stephen 
Lemberg.  Assistant  General  Counsel,  dated 
May  6. 1987,  entitled  Petition  to  Aatend  Small 
Parts  Regulations;  (2)  Petition  from  the  New 
York  Attorney  General  and  Consumer 
Federation  of  America  to  amend  the  small 
parts  test,  and  attachments:  Letter  ^m 
Bernard  P.  Dreyer,  MB.,  Associate  Professor 
of  Clinical  Pediatrics.  New  York  School  of 
Medicine,  to  Phyllis  Spaeth,  New  York  State 
Department  of  Law,  dated  Janaury  15, 1987; 
Human  Factors  Analysis— Choking  Incidents 
in  Children,  by  Shelley  Wafers  Deppa, 
Directorate  for  Epidemiology,  Consumer 
Product  Safety  Commission. 

4.  TAB  B— Memorandum  from  Deborah 
Tinsworth,  EPHA,  to  Elaine  A.  Tyrrell.  EXPM, 
dated  November  13. 1987,  entitled  FY  88 
Choking  Hazards  Project. 

5.  TAB  C — Memorandum  from  Deborah 
Tinsworth,  EPHA.  to  Elaine  A.  Tyrrell,  EXPM. 
dated  November  121, 1967,  entitled  Small 
Parts  Petition  HP  87-2. 

6.  TAB  D — Memorandum  from  Shelley 
Waters  Deppa,  EPHF,  to  Elaine  A.  Tyrrell. 
EX-PB.  dated  November  1. 1987,  entitled 
Human  Factors  Input  to  Small  Parts  Petition 
Breifing  Package. 

7.  TAB  E— Memorandum  from  Terrance  R. 
Karels,  ECSS  to  Elaine  A.  Tyrrell,  EX-P, 
dated  November  10. 1987,  entitled  Small  Parts 
Petition— HP  87-2. 

8.  TAB-F— (1)  Memorandum  from  Alfred  L 
Roma,  AEDFO,  to  Elaine  A.  Tyrrell.  OPMB, 
dated  November  30, 1987,  entitled  Briefing 
Package  on  Petition  HP  87-1— Amend  the 
Small  Parts  Regulations.  (2)  Memorandum 
frwm  Robert  D.  Verhalen,  AEDEP,  to  Elaine 
A.  Tyrrell,  OI^IB,  dated  November  30. 1987, 
entitled  Epidemiology  Position  on  Petition  HP 
87-2  Amend  the  Small  Parts  Regulation,  (3) 
Memorandum  from  Warren  J.  Prunella, 
AEDEC.  to  Douglas  L  Noble.  OPMB,  dated 
November  30, 1987.  entitled  Petition  HP  87-2 
to  Amend  the  Small  Parts  Regulation.  (4) 
Memorandum  from  Andrew  G.  Ulsamer, 


AEDHS,  to  Elaine  A.  Tyrrell,  dated  December 
1, 1987.  entitled  Small  Parts  Petition.  (5) 
Memorandum  from  David  Shiflett,  OIPA,  to 
Elaine  A.  Tyrrell.  OPMB.  dated  November  30, 
1987.  entitled  Petition  HP  87-2  to  Amend  the 
Small  Parts  Regulation.  (6)  Memorandum 
from  Walter  Hobby,  OPE,  to  Elaine  A., 
Tyrrell,  OPMB,  dated  November  30, 1987, 
entiUed  Petition  HP  87-2  to  Amend  the  Small 
Parts  Regulation.  [7]  Memorandum  from 
William  W.  Walton,  AEDES.  to  ^aine  A. 
Tyrrell,  EX-PB,  dated  November  30. 1987.    • 
entitled  Petition  HP  87-2  to  Amend  the  Small 
Parts  Regulation.  (8)  Memorandum  from 
David  Schraeltier,  AEDCA.  to  Elaine  A. 
Tyrrell,  OPMB,  dated  December  4, 1987, 
entitled  Small  Parts  Petition— AEDCA 
Recommendation.  (9)  Memorandum  to  the 
File  for  Douglas  Noble.  OPMB,  dated 
December  4. 1987.  entitled  Petition  HP  87-2  to 
Amend  16  CFR  1501.4. 

9.  Standard  Consumer  Safety  Specification 
on  Toy  Safety,  ASTM  F  963-86.  published  by 
the  American  Society  for  Testing  and 
Materials. 

(FR  Doc.  88-12716  Filed  6-6-88: 8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 
Customs  Service 
19  CFR  Part  134 

Country  of  Origin  Marking  of  Fruit 
Juice  Containers 

agency:  Customs  Service,  Treasury.  ' 
action:  Proposed  interpretive  rule. 

summary:  This  document  proposes  a 
change  to  the  Customs  Service's 
interpretation  of  country  of  origin 
marking  rules  as  they  are  applied  to 
containers  of  fruit  juice  made  with 
imported  juice  concentrate.  Customs  has 
been  allowing  a  method  of  marking 
known  as  "major  supplier  marking"  for 
containers  of  orange  juice  since 
February  1, 1987.  Marking  requirements, 
and  the  applicability  of  major  supplier 
marking,  are  being  extended  to  other 
fruit  juices  as  of  June  7, 1989,  by  another 
Customs  document  published  in  today's 
Federal  Register.  Major  supplier  marking 
stipulates  that  if  a  processor  obtains  75 
percent  or  more  of  its  imported 
concentrate  from  one  source  coimtry, 
only  that  source  country  need  be 
disclosed.  Otherwise,  if  no  single  source 
accounts  for  75  percent  or  more  of  the 
concentrate,  than  all  source  countries 
must  be  disclosed. 

Customs  has  been  asked  to  consider 
whether  major  supplier  marking 
provides  the  level  of  information  to 
consumers  that  was  contemplated  by 
the  country  of  origin  marking  laws,  as 
codified  in  the  Tariff  Act  of  1930,  as 
amended.  Because  of  comments 


submitted  in  response  to  a  prior  Federal 
Register  notice  addressing  the  marking 
of  apple  juice  and  other  fruit  juices 
made  from  concentrate,  and  because  of 
concerns  that  have  been  raised 
regarding  public  health.  Customs  has 
declined  to  consider  further  the  merits  of 
major  suppUer  marking.  The  comments 
submitted  indicated  that  major  supplier 
marking  may  not  provide  adequate 
information  to  consumers  of  imported 
apple  juice  because  of  the -wide  variety 
of  sources  and  the  frequency  of  the 
changes  in  those  sources.  The  public 
health  concern  also  raises  potential 
issues  regarding  major  supplier  marking 
of  fruit  juices.  Customs  has  been  told 
that  certain  pesticides,  banned  in  the 
U.S.  because  they  can  cause  illness,  may 
be  reaching  the  U.S.  because  the 
pesticides  were  used  on  foreign  fruit 
which  is  the  source  of  imported 
concentrates.  If  major  supplier  marking 
for  fruit  juice  concentrate  were  not 
allowed,  and  all  countries  of  origin  of 
frwt  juice  concentrate  are  listed  on  juice 
containers,  it  is  alleged  that  the  Food 
and  Drug  Administration  would  be 
better  able  to  trace  imported 
concentrate  that  may  contain  pesticides, 
and  that  consmers  could  better  protect 
themselves  from  potential  health 
threats. 

Accordingly,  Customs  is  now 
proposing  that  all  fruits  made  from 
foreign  concentrate  be  required  to  be 
labeled  to  indicate  all  actual  sources  of 
concentrate  contained  in  the  particular 
package  of  juice.  If  the  proposed  rule  is 
adopted,  all  fruit  juice  concentrate 
processors,  including  processors  of 
orange  juice,  will  no  longer  be  allowed 
to  use  major  supplier  marking.  Written 
comments  are  invited  on  this  proposal. 

date:  Comments  must  be  received  on  or 
before  August  8, 1988, 

aodress:  Comments  (preferably  in 
triplicate)  should  be  submitted  to  and 
may  be  inspected  at  the  Regulations  and 
Disclosure  Branch.  Room  2324,  U.S. 
Customs  Service,  1301  Constitution 
Avenue  NW..  Washington,  DC  20229. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  Doyle,  Office  of  Regulations  & 
Rulings,  (202-566-5765). 

SUPPLEMENTARY  INFORMATION: 

Background 

In  a  ruling  dated  September  4, 1985 
(C.S.D.  65^7, 19  Cust.  Bull.  No.  39  at  21). 
the  Customs  Service  held  that 
containers  of  orange  juice  in  frozen 
concenfrated  or  reconstituted  forms 
which  contain  foreign  concentrate  must 
be  labeled  to  comply  with  the  country  of 
origin  marking  requirements  of  section 
304.  Tariff  Act  of  1930,  as  amended  (19 
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U.S.C.  1304).  Tfie  ruling  was  based  on 
the  determination  that  the  foreign 
concentrate  which  is  imported  into  the 
U.S.  and  used  in  the  production  qf 
frozen. concentrated  or  reconstituted 
orange  juice  is  not  substantially 
transformed  after  undergoing  further 
processing  in  the  U.S.  involving  blending 
with  other  batches  of  orange 
concentrate;  addition  of  water,  oils,  and 
essences;  pasteurization  or  freezing;  and 
repacking.  In  National  Juick  Products 
Association  v.  United  States,  CFT  Slip 
Op.  86-13  Oan.  30. 1986).  the  Court  of 
International  Trade  held  that  C.S.D.  85- 
47  was  substantially  valid. 

On  March  19, 1986.  Customs  held  In 
Ruling  No.  729410  (C.S.D.  86-19.  20  Cust. 
Bull.  No.  33  at  17]  that  orange  juice 
containers  would  meet  the  marking 
requirements  if  only  the  major  foreign 
sources  of  the  imported  product  were 
listed  ("major  supplier  marking").  Under 
current  practice,  major  supplier  marking 
permits  an  orange  juice  processor  that 
obtains  75  percent  or  more  of  its 
imported  concentrate  from  one  country 
to  disclose  only  that  source.  If  there  is 
no  one  source  country  supplying  75 
percent  or  more  of  the  imported 
concentrate,  all  foreign  countries  from 
which  the  concentrate  is  derived  must 
be  disclosed. 

Noting  that  orange  juice  imports  are 
principally  from  a  single  country  and 
that  sources  of  supply  remain  constant. 
Customs  permitted  major  supplier 
marking  of  orange  juice  based  on  the 
conclusion  that  in  most  cases  such 
marking  would  be  both  accurate  and 
informative.  Customs  believed  that  in 
these  circumstances  major  supplier 
marking  would  serve  the  statutory 
requirement  that  the  ultimate  purchaser 
be  informed  of  the  country  of  origin, 
notwithstanding  that  the  origin  of  a 
minority  portion  of  the  concentrate 
might  not  be  disclosed.  Customs  also 
believed  that  this  approach  would 
facilitate  compliance  with  the  marking 
statute  by  eliminating  the  need  to 
identify  and  disclose  the  names  of  those 
countries  that  supply  a  very  small 
quanfity  of  orange  juice  cpncentrate. 

On  June  25, 1986.  Customs  published 
T.D.  86-120  in  the  Federal  Register  (51 
FR  23045).  informing  the  public  that 
frozen  concentrated  and  reconstituted 
orange  juice  products  containing 
in\ported  concentrate  were  required  to 
bear  lables  marked  for  country  of  origin 
by  February  1. 1987.  The  notice  of  the 
decision  announced  that  Customs  had 
considered  the  comments  submitted  in 
response  to  an  earlier  notice,  published 
in  the  Federal  Reghter  on  March  3. 1986 
(51  FR  7285),  and  that  requiring  couutry 
of  origin  marking  for  these  products  was 


consistent  with  the  court  decision  in 
National  Juice  Products. 

Other  Fnih  Juices 

On  July  30. 1966,  Customs  annotmced 
in  a  Federal  Ke^star  notice  (51  FR 
27195)  that  the  principles  set  forth  in 
QSH.  85-47  and  supported  by  the  court 
in  National  Juice  Products  were  to  be 
applicable  to  containers  of  other  fruit 
fbices  containing  imported  concentrate 
as  well  as  to  those  of  orange  juice.  In 
other  words,  imported  fruit  juice 
concentrate  which  is  imported  into  the 
U.S.  and  used  in  the  production  of      . 
reconstituted  fruit  juice  is  not 
substantially  transformed  after 
undergoing  further  processing  in  the  U.S. 
involving  blending  with  other  batches  of 
concentrate,  addition  of  water,  oils  and 
essences,  pasteurization  or  freezing,  and 
repacking.  Accordingly,  pursuant  to  the 
notice,  all  frozen  concentrated  or 
reconstituted  fruit  juices  made  from 
imported  concentrate  and  so  processed 
will  be  required  to  be  marked  to  indicate 
the  country  of  origin.  In  addition,  the 
notice  announced  that  the  certification 
requirements  set  forth  in  §134.25. 
Customs  Regulations  (19  CFR  134.25). 
would  be  applicable.  The  notice  sought 
public  comments  for  the  purpose  of 
establishing  an  elective  date. 

Another  document,  published  in 
today's  Federal  Register,  discusses  the 
comments  that  were  received 
concerning  the  establishment  of  an 
effective  date  and  sets  forth  the 
effective  date.  Because  major  supplier 
marking  has  been  iallowed  for  imported 
orange  juice  products,  and  because 
processors  of  other  juices  reasonably 
may  have  expected  that  major  supplier 
marking  would  apply  to  them  as  well, 
Customs,  for  reasons  of  fairness,  states 
in  that  doaunent  that  the  juice 
processors  may  meet  the  marking 
requirements  by  using  major  supplier 
marking.  However,  while  major  supplier 
marking  has  been  approved  for  the  time 
being.  Customs  has  been  urged  by 
comments  received  ifi  response  to  the 
July  30, 1986,  notice  to  question  whether 
major  supplier  meirking  adequately 
meets  the  requirements  of  the  marking 
statute. 

Major  Soppiiar  Marking 

Many  of  die  ct)mments  received  in 
response  to  the  Vy  30, 1986  notice 
discussed  the  feasibility  of  major 
supplier  marking  for  fruit  juices,  other  ■ 
than  orange  juice,  made  from  imported 
concentrate.  Most  of  the  comments 
concerned  die  apple  juice.  These 
comments  stated  that  apple  juice 
concentrate  is  imported  in  large 
quantities  from  many  countries,  that  the 
relative  quantities  imported  from  these 


countries  vary  greatly  from  year  to  year 
and  season  to  season,  and  that 
processing  in  the  U.S.  often  requires  that 
apple  juice  from  a  variety  of  sources  be* 
blended  to  achieve  desired 
characteristics.  Because  of  these  factors, 
many  commenters  on  behalf  of  the 
domestic  apple  industry  stated  that 
marking  that  lists  the  name  of  a  single 
country  that  accounts  for  the  origin  of  75 
percent  of  a  product  and  does  not  list  all 
countries  from  which  the  product  in  a 
particular  container  is  derived  is 
meaningless.  On  the  other  h^nd, 
because  of  the  same  factors,  many 
commenters  on  behalf  of  the  processors 
of  apple  juice  concentrate  claimed  that 
major  supplier  marking  is  as  informative 
for  apple  juice  concentrate  as  it  is  for 
orange  juice  concentrate,  and  that  it . 
would  be  economically  prohibitive  to 
require  containers  of  apple  jaice 
concentrate  to  be  markcid  to  indicate  all 
sources  of  concentrate  or  juice  within  a 
container. 

The  U.S  House  of  Representatives 
Subcommittee  on  Oversight  and 
Investigations  of  the  Committee  on 
Energy  and  Commerce  has  urged 
^Customs  to  adopt  specific  coimtry  of 
origin  marking  of  fruit  juice  containers 
for  public  health  reasons.  The 
subcommittee  has  told  Customs  that  a 
number  of  pesticides  banned  in  the  U.S. 
are  routinely  applied  to  crops  overseas, 
particularly  in  developing  countries.  The 
subcommittee  pointed  out  that  Uating  of 
all  countries  of  origin  of  juice 
concentrate  on  juice  containers  would 
facilitate  better  monitoring  and  tracing 
of  imported  juice  and  juice  concentrate 
and  would  allow  consumers  to  protect 
themselves  from  potential  health 
threats. 

Uniformity  of  Maddng  for  all  Fruit 
Juices 

Although  many  of  the  comments 
received  by  Customs  address  the 
adequacy  of  major  supplier  marking 
with  respect  to  apple  juice  products,  the 
same  question  clearly  applies  to  other 
.  juice  products  as  well;  that  is.  whether 
the  origin  disclosure  made  by  maior 
supplier  marking  satisfies  the 
requirements  of  the  law.  Moreover,  the* 
public  heahh  concerns  raised  with 
respect  to  apply  juice  are  equally 
applicable  to  other  fruit  juices. 

Accordingly..  Customs  proposes  to 
require  that  all  fruit  juices  made  from 
foreign  concentrate,  including  orange 
juice,  be  labeled  to  indicate  all  actual 
sources  of  concentrate  contained  in  a 
particular  package  of  juice.  For  example, 
if  a  can  of  juice  contains  a  blend  of 
concenfrate  from  three  foreign  countries, 
all  three  countries  must  be  indicated  on 


the  label.  This  proposal  encompasses  all 
fruit  juice  concentrate  which  undergoes 
processing  in  the  U.S.  similar  to  the 
processmg  described  in  C.S.D.  85-47; 
i.e.,  blending  with  other  batches  of 
concentrate;  addition  of  water,  oils,  and 
essences;  pasteurization  or  fireezing;  and 
repacking.  If  the  proposed  rule  is 
adopted,  processors  of  apple  juice  and 
other  fruit  juices,  including  those  of 
orange  juice,  that  use  imported 
concentrate  would  no  longer  be  allowed 
to  use  major  supplier  marking. 

Comments 

All  public  comments  submitted  on  this 
issue  will  be  considered  before  a  final 
determination  is  reached  regarding  the 
method  of  marking  that  will  be  required 
for  fruit  juices.  Customs  wiU  consider 
any  written  comments  timely  submitted. 
Comments  submitted  will  be  available 
for  public  inspection  in  accordance  with 
the  Freedom  of  Information  Act  (5  U.S.C. 
552),  §1.4,  Treasury  Department 
Regulations  (31  CFR  1.4),  and 
§  103.11(b),  Customs  Regulations  (19 
CFR  103.11(b)).  between  9  a.m.  and  4:30 
p.m.  on  normal  buisness  days,  at  the 
Regulations  and  Disclosures  Law 
Branch,  Room  2324,  U.S.  Customs 
Service  Headquarters,  1301  Constitution 
Avenue  NW.,  Washington,  DC  20229. 

Drafting  Information 

The  principal  author  of  this  document 
was  Harold  M.  Singer,  Office  of 
Regulations  and  Rulings,  U.S.  Customs 
Service.  However,  personnel  from  other 
offices  participated  in  its  development.' 
Edward  F.  Kwaf, 
Acting  Commissioner  (^Customs. 
May  11. 1988. 

Approved: 
Francis  A.  Keating.  11, 
Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  8a-12783  Filed  6-6-88;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Patent  and  Tradaniark  Office 

37  CFR  Part  10 
[Docket  No.  80340-80401 

Practic*  Befora  ttM  Patent  and 
Tradamarfc  Office:  Government 
Employeee 

AOENCV:  Patent  and  Trademark  Office. 

Commerce. 

ACTION;  Notice  of  proposed  rulemaking. 

summary:  This  notice  of  pn^xwed 
rulemaking  sets  forth  changes  that  the 
Patent  and  Trademark  OfBce  (PTO)  is 
proposing  to  the  rules  governing 


admission  of  Government  employees  to 
practice  before  Uie  PTO  in  patent  cases. 
Those  rules  presentiy  permit  officers 
and  employees  of  the  Government  to  be 
registered  only  if  their  official  duties 
include  preparation  and  prosecution  of 
patent  applications.  A  recent  decision  of 
the  U.S.  District  Court  for  the  Distiict  of 
Columbia  has  held  that  these  rules  are 
partially  invalid.  By  this  notice  of 
proposed  rulemaking,  the  PTO  intends 
to  conform  the  rules  to  the  court's 
decision  and  to  eliminate  an  "inactive" 
status  designation  of  registered 
attorneys  and  agents  who  became 
employed  by  the  Government,  but  do 
not  engage  in  the  preparation  and 
prosecution  of  patent  applications. 
DATES:  Commenfs  must  be  submitted  on 
or  before  August  9. 1988, 
ADDRESS:  Address  written  comments  to 
Box  8,  Commissioner  of  Patents  and 
Trademarks,  Washington,  DC  20231 
marked  to  the  attention  of  Nancy  C. 
Slutter. 

FOR  FURTHER  INFORMATION  CONTACT 

Nancy  C.  Slutter  by  telephone  at  (703) 
557-4035  or  by  mail  marked  to  her 
attention  and  addressed  to  Box  8, 
Commissioner  of  Patents  and 
Trademarks,  Washington.  DC 
SUPPLEMENTARY  INFORMATION: 
Attorneys  and  agents  must  be  admitted 
to  practice  before  the  Patent  and 
Trademark  Office  (PTO)  in  patent  cases. 
35  U.S.C.  31;  37  CFR  10.10.  The  purpose 
of  the  proposed  rule  change  is  to  allow    " 
federal  employees  who  fulfill  the 
requirements  for  registi-ation  set  forth  at 
37  CFR  10.7  to  have  their  names  placed 
on  the  pro  register  of  attorneys  and 
agents. 

The  rules,  as  presentiy  written, 
provide  that  an  officer  or  employee  of 
the  Government  whose  official  duties 
include  preparation  and  prosecution  of 
patent  applications  may  be  registered. 
37  CFR  10.6(d).  Under  the  rule.  aU  other 
Government  employees  will  not  be 
registered.  If  a  registered  practitioner 
becomes  an  employee,  the  rule  requires 
that  the  practitioner's  name  be  endorsed 
as  "inactive." 

In  a  recent  decision  by  the  U.S. 
District  Court  for  the  Distiict  of 
Columbia,  portions  of  37  CFR  10.6(d) 
were  held  to  be  invalid.  In  Uiat  case,  an 
attorney  presentiy  employed  by  a 
federal  agency  petitioned  the 
Commissioner,  requesting  that  his  name 
be  placed-(with  an  inactive  designation) 
on  the  register  of  attorneys  and  agents 
entiUed  to  practice  before  the  PTO  in 
patent  cases.  His  petition  was  denied  in 
view  of  37  CFR  10.6(d).  In  re  Athridge. 
230  USPQ  470  (Comm'r  Pat.  1986). 
Following  the  Commissioner's  decision, 
the  attorney  sought  judicial  review  in 


the  U.S.  Distiict  Court  for  Uie  Dsitrict  of 
Columbia.  The  court  detertnined  that  37 
CFR  10.6(d)  was  invalid  to  the  extent 
that  it  precluded  registration  of  an 
otherwise  qualified  individual  solely  on 
the  basis  of  his  status  as  a  Government 
employee.  Based  on  its  determination, 
the  court  held  that  the  employee  could 
be  registered  and  designated  as 
"inactive."  Athridge  v.  Quigg,  655 
F.Supp.  779,  3  USPQ  2d  1391  (D.D.C. 
1987). 

The  rule  changes  proposed  herein 
would  eliminate  37  CFR  10.6(d).  The 
effect  of  removing  §  10.6(d)  will  permit 
otherwise  quaUfied  Government 
employees  to  be  registered  to  practice 
before  the  PTO  in  patent  cases. 
Registration,  however,  will  not  relieve 
any  Government  employee  from 
otherwise  complying  with  conflict  of 
interest  requirements,  e.g..  18  U.S.C.  203. 
205.  207.  applicable  agency  regulations 
and  personnel  practices,  and  applicable 
codes  of  professional  responsibility. 

Other  Considerations 

The  proposed  rule  change  will  not 
have  a  si^iificant  impact  on  the  quality 
of  the  human  environment*  or  the 
conservation  of  energy  resources. 

The  proposed  rule  change  is  in 
conformity  with  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354),  Executive  Orders  12291  and  12612, 
and  the  Paperwork  Reduction  Act  of 
1980,  44  U.S.C.  3501  et  seq. 

The  General  Counsel  of  the 
Department  of  Commerce  has  certified 
to  the  Small  Business  Administration 
that  the  proposed  rule  change  will  not 
have  a  significant  adverse  economic 
impact  on  a  substantial  number  of  small 
entities  (Regulatory  Flexibility  Act,  Pub. 
L.  96-354).  The  proposed  rule  change 
allowing  Government  employees  who 
meet  the  requireinents  set  forth  at  37 
CFR  10.7  to  have  their  names  placed  on 
the  Patent  and  Trademark  Office 
register  of  attorneys  and  agents  would 
not  be  expected  to  result  in  an  increase 
of  fees  charged  by  attorneys  and  agents 
to  entities,  including  small  entities. ' 

The  Patent  and  Trademark  Office  has 
determined  that  this  rule  change  is  not  a 
major  rule  under  Executive  Order  12291. 
The  annual  effect  to  the  economy  will  be 
less  tiian  $100  million.  There  will  be  ne 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries, 
federal,  state  or  local  government 
agencies,  or  geographic  regions.  There 
will  be  no  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
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based  enterprises  in  domestic  or  export 
markets. 

The  FTO  has  also  determined  that  this 
notice  has  no  federalism  implications 
affecting  the  relationship  between  the 
national  government  and  the  states  as 
outlined  in  Executive  Order  12612. 

The  rule  change  will  not  impose  any 
additional  burden  under  the  Paperwork 
Reduction  Act  of  1980,  44  U.S.C.  3501  et 
seq.  OfGce  of  Management  and  Budget 
approval  of  the  registration  information 
reporting  requirements  contained  in  the 
proposed  rules  was  extended  until  July 
31. 1990.  OMB  Control  No.  0651-0012. 

List  of  Subjects  in  37  CFR  Part  10 

Administrative  practice  and 
procedure.  Conflicts  of  interest.  Courts, 
Inventions  and  patents,  lawyers. 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  granted  to  the 
Commissioner  of  Patents  and 
Trademarks  by  35  U.S.C.  6  and  31,  the 
Patent  and  Trademark  Office  proposes 
to  amend  Till^  37  of  the  Code  of  the 
Federal  Regulations  as  set  forth  below: 

It  is  proposed  to  amend  37  CFR  Part 
10,  as  follows  wherein  removals  are 
indicated  by  brackets  and  additions  by 
arrows: 

PART  10-AEPRESEMTATION  OF 
OTHERS  BEFORE  THE  PATENT  AND 
TRADEMARK  OFFICE 

1.  The  authority  citation  for  37  CFR 
Part  10  would  continue  to  read  as 
follows: 

Auttority:  5  VSXl  500;  IS  U.S.C  1123: 35 
U.S.C  6,  31.  32.  41. 

SKU   [Anwndadl 

2.  Section  10.6  is  proposed  to  be 
amended  by  removing  paragraph  (d)  and 
redesignating  paragraph  (e)  as 

I  io.ie(b). 

3.  Section  lait)  is  proposed  to  be 
amended  by  revising  the  title, 
redesignating  the  text  as  paragraph  (a], 
revising  newly  redesignated  paragraph 
(b)  and  adding  new  paragraphs  (c)  and 
(d)  to  read  as  follows: 


<  10.10 1 


on^  HndNMuals  not 
to]  precliea  in  palanl 


►(«)-<  *  *  * 

(b)  [No  individual  who  has  served  in 
the  Office  will  be  registered  after 
termination  of  his  or  her  services,  nor  if 
registered  before  such  service,  be 
reinstated,  unless  he  or  she  signs  a 
written  statement  indicating  that  he  or 
she  has  read  18  U.S.C  207.]  No 
individual  who  has  served  in  Uie  patent 
examining  corps  of  the  Office  ►may 
practice  before  the  Office<4  [ivill  be 
registered]  after  termination  of  his  or  her 


service,  (nor  if  registered  before  such 
senrica.  be  reinstated,] 'Unless  he  or  she 
signs  a  written  undertaking  (1)  not  to 
prosecute  or  aid  in  any  manner  in  the 
prosecution  of  any  patent  application 
pending  in  any  patent  examining  group 
during  his  or  her  period  of  service 
therein  and  (2)  not  to  prepare  or 
prosecute  or  to  assist  in  any  manner  in 
the  preparation  or  prosecution  of  any 
patent  application  of  another  (i) 
assigned  to  such  group  for  examination 
and  (ii)  filed  within  two  years  after  the 
date  he  or  she  left  such  group,  without 
written  authorization  of  the  Director. 
Associated  and  related  classes  in  other 
patent  examining  groups  may  be 
required  to  b^  included  in  the 
undertaking  ot  designated  classes  may 
be  excluded  from  the  undertaking. 
When  an  application  for  registration  [or 
reinstatement]  is  made  after  resignation 
from  the  Office,  the  applicant  will  not  be 
registered  [or  reinstated]  if  he  or  she  has 
prepared  or  prosecuted  or  assisted  in 
the  preparation  or  prosecution  of  any 
patent  application  as  indicated  in  the 
paragraph. 

►Pr^aration  or  prosecution  or 
providing  assistance  in  the  preparation 
or  prosecution  of  any  patent  application 
contrary  to  the  provisions  of  this 
paragraph  shall  constitute  misconduct 
under  {  10.23(c)(13}  of  this  part-^ 

(Approvad  by  the  Office  of  Management  and 
Budget  under  control  number  0651-0012) 

►(c)  A  practitioner  who  is  an 
employee  of  the  Office  cannot  proaecuta 
or  aid  in  any  manner  in  the  prosecotion 
of  any  patent  application  before  the 
Office. 

(d)  Practice  before  the  Office  by 
Government  employees  is  subject  to  any 
applicable  conflict  of  interest  laws, 
regulations  or  codes  of  professional 
responsibihty.-^ 

4.  Section  10.23  is  proposed  to  be 
amended  by  revising  paragraph  (c}(13) 
and  by  adding  new  paragraphs  (c)(10) 
and  (cX20)  to  read  as  fc^ows: 

110.23    Msoonduct 

•        ••••' 

(c)  *  *  • 

(13)  Knowingly  preparing  or 
prosecuting  a  patent  application  in 
violation  of  an  undertaking  signed  under 
►  §10.10(b)<4[Sl0.ei. 

►(19)  Action  by  an  emplojree  of  the 
Office  contrary  to  the  provisions  set 
forth  in  S  iai0(c). 

(20  Knowing  practice  by  a 
Government  employee  contrary  to 
applicable  federal  conffict  of  interest 
laws,  or  regulations  of  the  Department, 


agency  or  conunission  employing  said 
individual.-^ 

*        •        *        •        • 

Date:  May  3, 1988. 
Donald  J.  Quigg. 

Aasislant  Secretary  arid  Commissioner  of 
Patents  and  Trademarks. 
.  [FR  Doc  88-12786  FUed  6-6-88: 8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

[PP  OF2309/P4S2:  FRL-3392-7] 

Pesticide  Tolerance  for  Permettvin 

agency:  Environmental  Protection 
Agency  (EPA). 

AcnoN:  Proposed  rule. 

summary:  This  document  proposes  that 
tolerances  be  established  for  the 
combined  residues  of  the  insecticide 
permethrin  and  its  metabolites  in  or  on 
the  raw  agricultural  commodities  alfalfa 
(fresh)  and  alfalfa  hay;  meat,  fat,  and 
meat  byproducts  of  cattle,  goats,  hogs, 
horses,  and  sheep;  milk;  poultry;  and 
eggs.  This  proposal  to  estabUsh 
maximum  permissible  levels  for  the 
combined  residues  <^  permethrin  was 
requested  pursuant  to  petitions  by  fMC 
Corp. 

date:  Comments,  identified  by  the 
doooraent  control  number  [PP  OF2389/ 
P452],  must  be  received  on  or  before 
June  22, 198& 

AOORESS:  By  mail,  submit  written 
comments  to:  Information  Service 
Section,  Program  Management  and 
Support  Division  (T&-757C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401 M  St.  SW.. 
Washington.  DC  204ea 

Information  submitted  as  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information'' 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
InfimiDation  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  246  at  the  address 
given  above,  from  8  a.m.  to  4  pan., 
Mmday  through  Friday,  except  legal 
holidays. 


FOR  FURTHBI  INFORMATION  CONTACT: 
By  mail:  George  LaRocca,  Product 
Manager  (PM)  15.  Registration  Division 
(TS-767C).  Office  of  Pesticide  Progpnams. 
Environmental  Protection  Agency.  401 M 
St.  SW..  Washington,  DC  20460. 

Office  location  and  telephone  number 
Rm.  204,CM  #2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA  22202,  (703)- 
557-240a 

SUPPtEMENTARY  INFORMATION:  EPA 

issued  a  notice,  published  in  the  Federal 
Register  of  October  8. 1980  (45  FR 
66663).  whidi  announced  that  FMC 
Corp..  Agricultural  Chemical  Group. 
2000  Market  St..  Philadelphia,  PA  19103. 
had  submitted  pesticide  petition  OF2389 
to  the  Agency  proposing  to  establish 
new  tolerances  and  amend  existing 
tolerances  for  the  combined  residues  of 
the  insecticide  permethrin  [(3- 
phenoxyphenyljmethyl  3-{2.2- 
dichloroethenyl)-2,2- 
dimeth'ylcyclopropanecarboxylate]  and 
its  metabolites  as  and  trans  3-(2.2- 
dichloroethenyl]-2,2- 
dimethylcyclopropoanecarboxylic  acid, 
3-phenoxybenzyl  alcohol  and  3- 
phenoxybenzoic  acid  in  or  on  the 
following  raw  agricultural  commodites: 
alfalfa,  fresh  at  20.0  parts  per  million; 
alfalfa,  hay  at  65  ppm;  meat  and  meat 
byproducts  of  cattle,  goats,  hogs,  horses, 
and  sheep  to  2.0  ppm:  milk  to  0.5  ppm: 
poultry  to  0.1  ppm;  eggs  to  1.0  ppm;  and 
potatoes  at  0.05  ppm.  The  tolerance 
expression  was  later  revised  to  include 
the  metabolite  3-phenoxybenzoic  acid 
for  animal  commodities. 

On  March  30. 1988  (53  FR  10286).  EPA 
announced  the  filing  of  an  amended 
petition  by  FMC  Corp.  mcreasing  the 
tolerances  on  alfalfa,  fresh  from  20  ppm 
to  25ppm;  fat  of  cattle,  hogs,  and  horses 
to  2.5  ppm:  fat  of  goats  and  sheep  at  3.0 
ppm;  meat  of'cattle,  hogs,  horses,  sheep, 
and  goats  at  0.25  ppm;  meat  byproducts 
of  cattle,  goats,  hogs,  horses,  and  sheep 
at  2.0  ppm;  and  milk  fat  at  6.25  ppm, 
reflecting  0.25  ppm  in  whole  milk  The 
proposed  tolerance  in  or  on  potatoes  at 
0.25  was  withdrawn  in  October  1982. 
The  proposed  tolerance  for  residues  of 
permethrin  in  or  on  alfalfa,  hay  was  also 
decreased  from  65  ppm  to  55  ppm. 

There  no  comments  or  requests  for 
referral  to  an  advisory  committee 
received  in  response  to  the  notice  of 
filing.  The  petitioner  has  subsequenUy 
amended  the  petition  by  increasing  the 
tolerance  levels  for  cattle,  fat;  hogs,  fat; 
and  horses,  fat  to  3.0  ppm;  poultry,  fat  to 
0.15  ppm;  and  poultry  mbyp  to  0.25  ppm. 

The  toxicity  data  submitted  and  other 
relevant  material  have  been  previsouly 
evaluated  and  discussed  in  detail  in  a 
final  rule  document  on  permethrin 


published  in  the  Federal  Register  of 
October  13, 1982  (47  FR  45008). 

The  acceptable  daily  intake  (ADI) 
based  on  a  NOEL  of  5  mg/kg/day  from  a 
2-year  rat  feeding  study  and  a  safety 
factor  of  100  is  0.05  mg/kg  body  weight/ 
day.  The  theoretical  maximum  residue 
contribution  firom  all  food  uses 
(including  the  proposed  use  on  alfalfa 
and  other  pending  tolerances)  is 
0.017131  mg/kg  body  weight/day;  this  is 
equivalent  to  about  36  percent  of  the 
ADI. 

The  metabolism  of  permethrin  is 
adequately  understood,  and  an 
adequate  analytical  method,  gas-liquid 
chromatography  with  an  electron 
capture  detector  or  a  mass  spectrometer 
detector,  is  available  for  enforcement 
purposes.  No  actions  are  pending 
against  continued  registration  of 
permethrin,  nor  are  any  other 
considerations  involved  in  establishing 
the  tolerances. 

The  tolerance  established  by 
amending  40  CFR  180.378  will  be 
adequate  \o  cover  residues  in  alfalfa 
(fresh);  alfalfa,  hay,  meat  fat  and  meat 
byproducts  of  cattle,  goats,  hogs,  horses, 
and  sheep;  milk;  poultry;  and  eggs. 

The  pesticide  is  considered  useful  for 
the  purpose  for  which  the  tolerances  are 
sought.  It  is  concluded  that  the 
tolerances  will  protect  the  public  health, 
and  they  are  established  as  set  forth 
below. 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulation.  As  provided  for  in 
the  Administrative  Procedure  Act  (5 
U.S.C.  553(d)(3)),  the  time  for  comments 
is  being  limited  to  15  days  in  order  that 
the  permanent  tolerance  may  be 
established  in  the  second  week  of  June 
1988.  Comments  must  bear  a  notation 
indicating  the  document  control  number, 
[PP  OF2389/P452].  Written  comments 
filed  in  response  to  this  proposed  rule 
will  be  available  in  the  Information 
Service  Section  at  the  address  given 
above,  from  8  a.m.  to  4  pjn.,  Monday 
throu^  Friday,  except  legal  holidays. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
354, 94  Stat.  1164,  5  U.S.C.  801-612).  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 


(Sec.  40e(dK2).  68  Stat.  512  (21  U.S.C 
346a(d)(2)).)    . 

list  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure.  Agriculture  commodities. 
Pesticides  and  pests. 

Dated:  May  27. 1968. 
Douglas  D.  Campt. 

Director,  Office  of  Pesticide  Programs. 

Therefore,  40  CFR  Part  180  is 
amended  as  follows: 

PART  180-[AMENDED1 

1.  The  authority  citation  continues  to 
read  as  follows: 

Autiiorily:  21  U.S.C.  346a. 

2.  Section  180.378  is  amended  in 
paragrai^  (b)  by  adding  cmd 
alphabetically  inserting  the  commodities 
alfalfa,  fresh  and  alfalfa,  hay  and  in 
paragraph  (c)  by  revising  the  entries  for 
eggs;  fat,  meat,  and  meat  byproducts 
(mbyp)  of  cattle,  goats,  hogs,  horses, 
poultry  and  sheep;  milk;  and  eggs,  to 
read  as  follows: 


§180.370 


(b)  *  •  • 


Commodity 


Parts 
per 


AMaHa,  ireatt- 
AUaUa.  hay..... 


25.0 
I       55.0 


(C) 


ComnKxMias 


Parts 
par 

milfion 


Cattla.  iat 

Cattle,  meat .. 
Cattla.  mbyp.. 

Eggs 

Goats,  fat  .._„ 

Goats,  meat..- 

Goats,  mbyp 

HoQs.  fat 

Hogs,  meal 

Hogs,  mbyp 

Horses,  fat. 


Horses,  meat 

Horses,  mtjyp 

Milk  fat  (refledirtg  0.2Sppm  in  whola  raik). 

Pouftry.  tat _._'. 

Sheep,  fat 

Sheep,  meat _™_„„ 

Sfieep,  mbyp _: _ 


2.5 

0.2S 

2.0 

IX) 

3.0 

0.25 

2.0 

25 

0-25 

Z.0 

2.5 

0.25 

20 

625 

1.0 

ao 

0.25 

20 
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DEPARTMENT  OF  THE  INTERIOR 
FWi  and  Wildlife  Service 
50CFRPart20 


Migratory  Bird  Hunting;  Supplemental 
Propoaala  for  Migratory  Game  Bird 
Hunting  Regulatlona 

AOENCV:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Supplemental  proposed  rule. 


:  In  the  March  9, 1988,  Federal 
Regi8tw2  (53  FR  7702)  the  public  was 
notified  that  the  U.S.  Fish  and  Wildlife 
Services  (hereinafter  the  Service) 
proposes  to  establish  hunting 
regulations  for  certain  migratory  game 
birds  during  1988-89,  and  provided 
information  on  certain  proposed 
regulations.  This  proposed  rulemaking 
provides  supplemental  proposals  for  Die 
early-  and  late-season  migratory  bird 
hunting  regulations  frameworks. 

The  early  hunting  seasons  open  prior 
to  October  1  and  include  seasons  on 
mourning,  white-winged  and  white- 
tipped  doves,  band-tailed  pigeons, 
woodcock,  common  snipe,  rails, 
moorhens  and  gallinules,  teal  and  sea 
ducks;  experimental  September  duck 
seasons  in  Florida,  Iowa,  Kentucky,  and 
Tennessee:  experimental  September 
Canada  goose  seasons  in  portions  of 
Michigan,  Minnesota  and  Illinois;  a 
special  sandhill  crane-Canada  goose 
season  in  southwestern  Wyoming; 
sandhill  cranes  in  the  Central  and 
Pacific  Flyways;  migratory  bird  hunting 
seasons  in  Alaska,  Hawaii.  Puerto  R|co 
and  the  Virgin  Islands;  and  extended 
falconry  seasons.  Late  seasons  open 
about  October  1  or  later  and  include 
those  for  most  waterfovyl,  and  seasons 
not  previously  selected  for  other  species. 
The  Service  annually  prescribes  hunting 
regulations  frameworks  within  which 
the  States  select  specific  seasons.  The 
effect  of  this  rulemaking  is  to  facilitate 
establishment  of  early-  and  late-season 
migratory  bird  hunting  regulations  for 
the  1988-89  season. 
DATES:  The  comment  period  for        | 
proposed  migratory  bird  hunting  season 
frameworks  for  Alaska,  Hawaii,  Puerto 
Rico' and  the  Virgin  Islands  will  end  on 
lune  22. 1988;  that  for  other  early-season 
frameworks  proposals  will  end  on  July 
18, 1988;  and  that  for  late-season 
frameworks  proposals  on  August.29, 
1988.  Public  hearings  on  proposed  early- 
and  late-seasons  frameworks  will  be 
held  on  )une  22  and  August  3, 1988, 
respectively  (53  FR  7702). 
ADOncsscs.  Send  comments  to:  Director 
(FWS/MBMO).  U.S.  Fish  and  WUdlife 
Service.  Department  of  the  Interior. 


Matomic  Building-Room  536. 
Washington,  DC  20240.  The  public 
hearings  will  be  held  in  the  Auditorium 
of  the  Department  of  the  Interior 
Building  on  C  Street,  between  18th  and 
19th  Street  NW.,  Washington  DC  Notice 
of  intention  to  participate  in  either 
hearing  should  be  sent  in  writing  to  the 
Director  at  the  address  above. 

Comments  received  on  this 
supplemental  proposed  ndemaking  will 
be  available  for  public  inspection  during 
normal  business  hours  in  Room  536. 
Matomic  Building.  1717  H  Street  NW., 
Washington.  DC. 

FON  RUmWI  mrOIIMATION  CONTACT 
Rollin  D.  ^arrowe.  Chief,  Office  of 
Migratory  Bird  Management,  U.S.  Fish 
and  Wildlife  Service,  Department  of  the 
Interior,  Matomic  Building — Room  536, 
Washington,  DC  20240  (202-254-3207). 
SUPMCMENTAIIV  mFORttATION:  The 
annual  process  for  developing  migratory  - 
game  bird  hunting  regulations  deals  with 
regulations  for  early  and  late  seasons. 
Early  seasons  include  those  which  open 
before  October  1,  while  late  seasons 
open  about  October  1  or  later. 
Regulations  are  developed 
independently  for  eariy  and  late 
seasons.  The  early-seasons  regulations 
cover  mourning,  white-winged  and 
white-tipped  doves,  band-tailed  pigeons, 
rails,  moorhens  and  gallinules, 
woodcock,  and  common  snipe;  sea 
ducks  in  the  Atlantic  Flyway;  teal  in 
September  in  the  Central  and 
Mississippi  Flyways;  experimental 
September  duck  seasons  in  Florida, 
Iowa,  Kentucky,  and  Tennessee; 
experimental  September  Canada  goose 
seasons  in  portions  of  Michigan, 
Minnesota  qnd  Illinois;  san(£^ill  cranes 
in  the  Central  and  Pacific  Flyways;  a 
special  sandhill  crane-Canada  goose 
season  in  southwestern  Wyoming;  doves 
in  Hawaii;  migratory  game  birds  in 
Alaska,  Puero  Rico,  and  the  Virgin 
Islands:  and  some  extended  falconry 
seasons.  Late  seasons  include  the 
general  waterfowl  seasons;  special 
seasons  for  scaup  and  goldeiieyes;  extra 
scaup  and  teal  during  regulcu-  duck 
seasons;  coots,  moorhens  and  gallinules, 
and  snipe  in  the  Pacific  Flyway;  and 
other  extended  falconry  seasons. 

Certain  general  procedures  are 
followed  in  developing  regulations  for 
the  early  and  late  seasons.  Initial 
regulatory  proposals  are  announced  in  a 
Federal  Register  doctunent  published  in 
March  and  opened  to  public  comment. 
These  proposals  are  supplemented,  as 
necessary,  with  additional  Rederal 
Register  documents.  Following  review  of 
comments  received  and  after  public 
hearings,  the  Service  further  develops 
and  publishes  proposed  frameworks  for 


times  of  seasons,  season  lengths, 
shooting  hours,  daily  bag  and 
possession  limits,  and  other  regidatory 
elements.  After  consideration  of 
additional  public  comments,  the  Service 
publishes  final  frameworics  in  the 
Federal  Register.  Using  these 
frameworks,  State  conservation 
agencies  then  select  hunting  season 
dates  and  options.  Upon  receipt  of  State 
selections,  the  Service  publishes  a  final 
rule  in  the  Federal  Regbster,  amending 
Subpart  K  of  50  CFR  Part  20,  to  establish 
specific  seasons,  bag  limits,  and  other 
regulations.  The  regulations  become 
effective  upon  publication.  States  may 
prescribe  more  restrictive  seasons  than 
those  provided  in  the  final  frameworics. 

The  regulations  schedule  for  this  year 
is  as  follows:  On  March  9, 1988,  the 
Service  published  in  (he  Federal 
Register  (53  FR  7702)  a  proposal  to 
amend  50  CFR  Part  20,  witii  public 
comment  periods  ending  as  noted 
above.  The  proposal  dealt  with 
establishment  of  seasons,  limits  and 
other  regulations  for  migratory  game 
birds  under  9S  20.101  through  20.107, 
20.109  and  20.110  of  Subpart  K.  This 
document  is  the  second  in  a  series  of 
proposed,  supplemental,  and  final  rules 
for  migratory  game  bird  hunting 
regulations.  Ail  comments  on  the  March 
9  proposal  received  through  May  9. 1988. 
have  been  considered  in  developing  this 
document.  Comment  periods  on  this 
second  dociunent  are  specified  above 
under  DATES.  Final  regulatory 
frameworks  for  migratory  game  bird 
hunting  seasons  for  Alaska,  Puerto  Rico, 
and  the  Virgin  Islands  are  targeted  for 
Federal  Register  publication  on  or  about 
July  27, 1988,  and  those  for  early  seasons 
in  other  areas  of  the  United  States  on 
August  10, 1988;  and  those  for  late 
seasons  on  September  16, 1988. 

On  June  22, 1988,  a  public  hearing  will 
be  held  in  Washington.  DC.  as 
announced  in  the  Fadenl  Register  of 
March  9, 1988,  to  review  the  status  of 
mourning  doves,  woodcock,  band-tailed 
pigeons,  white-winged  and  white-tipped 
doves,  rails,  moorhens  and  gallinules, 
common  snipe,  and  sandhill  cranes. 
Recommended  hunting  regulations  will 
be  discussed  for  these  species  and  for 
migratory  game  birds  in  Alaska.  Puerto 
Rico  and  the  Virgin  Islands;  September 
teal  seasons  in  the  Mississippi  and 
Central  Flyways:  experimental 
September  waterfowl  seasons  in 
designated  States:  sea  duck  seasons  in 
the  Altantic  Flyway;  and  extended 
falconry  seasons.  Statements  or 
comments  are  invited. 

On  August  3. 1988,  a  public  hearing 
will  be  held  in  Washington,  DC,  as 
announced  in  the  Federal  Register  of 
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March  9, 1968,  to  review  the  status  and 
recommended  hunting  regulations  for 
waterfowl  not  previously  discussed  at 
tiie  June  22  public  hearing. 

This  supplemental  proposed 
rulemaking  describes  a  number  of 
■  changes  which  have  been  proposed  by 
commenters  on  the  original  framework 
proposals  published  on  March  9, 1988,  in 
the  Federal  Register. 

Review  of  PubBc  Comments  and  the 
Service's  Reqxmse 

Written  Comments  Received 

As  of  May  9, 1988,  the  Service  had 
received  comments  on  proposals 
published  in  Uie  March  9, 1988.  Federal 
Register  (53  FR  7702)  from  48 
correspondents,  including  7  State 
agencies,  all  four  waterfowl  flyway 
councils  and  37  individuals.  In  some 
instances,  the  communications  did  not 
specifically  mention  the  open  comment 
period  or  the  regulatory  proposals: 
however,  because  they  were  received 
during  the  comment  period  and 
generally  relate  to  migratory  game  bird 
hunting  regulations,  they  are  treated  as 
comments.  The  comments  are  discussed 
below  with  particular  attention  to  new 
proposals  and  modifications  or 
clarifications  to  previously  described 
proposals.  Wherever  possible,  they  are 
discussed  under  headings  corresponding 
to  the  numbered  items  in  the  March  9, 
1988,  Federal  Register.  Comments 
received  subsequent  to  May  9. 1987,  as 
well  as  those  received  at  the  June  22, 
1986.  public  hearing  will  be  addressed  in 
the  next  supplemental  proposal  targeted 
for  publication  in  the  Fediwal  Register  in 
early  July. 

In  die  March  9. 1988,  Federal  Register 
(at  53  FR  7705),  the  data  used  in 
regulatory  decisions  were  oudined.  At 
this  time  the  Service  does  not  have 
complete  data  from  the  spring  breeding 
ground  surveys  but  a  preliminary 
assessment  of  breeding  habitat  was 
released  in  mid-May.  llie  habitat 
conditions  are  not  good  and  duck 
production  may  suffer.  Restrictive  duck 
regulations  were  enacted  in  1985  in 
response  to  reduced  duck  breeding 
populations  and  fall  flights,  and  were 
continued  in  1986  and  1987  in  response 
to  low  duck  breeding  populations  and 
poor  production.  The  Service  notes  that 
if  populations  need  additional 
protection,  further  framework 
restrictions,  to  include  outside  dates, 
season  lengths  and  bag  limits,  will  be 
considered  in  the  development  of 
regulations  for  Uie  1986-89  hunting 
season.  In  addition,  all  aspects  of  past 
regulations  which  may  have  a  bearing 
on  possible  harvest,  including  various 
special  seasons  and  options,  will  be 


reviewed.  Depending  on  full  infonqation 
from  the  May  surveys,  some  actions  will 
have  to  be  decided  for  eariy  season 
regulations.  The  public  hearing  for  early 
seasons  is  scheduled  for  June  22, 1988. 

General  Comments 

The  Central  FlywayCouncil  has 
recommended  adoption  of  the  proposed 
basic  regulations  frameworks  for  1988- 
89  hunting  seasons  on  webless  and 
waterfowl  species  pertinent  to  the 
Central  Flyway  except  for  specific 
recommendations  given  in  the  numbered 
headings  that  follow. 

1.  Shooting  hours,  a.  An  Illinois 
sportsman  has  recommended  that 
shooting  hours  for  1988-89  waterfowl 
hunting,  including  hunting  programs  on 
State  aad  Federal  management  areas,  be 
standardized  at  7:00  a  jn.  to  3:30  p.m. 
The  individual  feels  the  recommended 
shooting  hours  would  eliminate 
waterfowl  identification  problems  that 
may  occur  during  poor  light  conditions 
early  and  late  in  the  day.  and  would 
decrease  the  amount  of  time  each  day 
that  ducks  are  disturbed  by  hunters. 

Response.  The  Service  has  previously 
addressed  the  issue  of  shooting  hours  in 
an  Environmental  Assessment  (EA). 
Proposed  Shooting  Hours  Regulations, 
dated  August  1, 1977.  Based  on 
information  in  this  EA  and  findings  from 
a  subsequent  study,  Shooting  Activities 
of  Waterfowl  Hunters  in  Relation  to 
Time  of  Day,  and  Abundance  and 
A  vailability  of  Protected  and  Non- 
Protected  Species  of  Birds,  it  was 
concluded  that  early  morning  and  late 
afternoon  shooting  of  protected  species 
was  inconsequential  There  has  been  no 
new  information  developed  that 
indicates  present  shooting  hours  are 
harmful  to  the  resource.  Shooting  hours 
of  one-half  hour  before  sunrise  have 
been  in  effect  during  most  years  since 
1918,  when  Federal  establishment  of 
migratory  bird  regidations  began.  The 
Service  intends  to  continue  the  present 
shooting  hours  framework. 

2,  Framework  for  ducks  in  the 
conterminous  United  States— outside 
dates,  season  length  and  bag  limits,  a. 
An  Illinois  sportsman  has  recommended 
that  die  1988-89  regulatory  fi^meworks^ 
for  duck  hunting  permit  a  50-day  split 
season  and  that  die  point  values  in  the 
point-system  be  revised  to  give  more 
protection  to  the  hens  of  most  species 
and  eliminate  the  accidental  taking  of 
protected  species. 

Response.  The  Service  will  consider 
these  recommendations  when  the  late- 
season  frameworks  are  developed  in 
eariy  August 

b.  A  \finnesota  and  a  Louisiana 
sportsman  have  each  recommended  that 
the  point-system  bag-limit  option  be 


eliminated,  and  an  individual  from 
Vermont  urges  the  Service  to  shorten  the 
duck  hunting  season  and  reduce  the 
daily  bag  limit. 

Response.  These  recommendations 
will  be  considered  by  the  Service  in 
early  August  when  the  late-seasdn 
frameworks  are  developed. 

3.  American  black  ducks,  a.  The 
Massachusetts  Division  of  Fisheries  and 
Wildlife  submitted  comments  on  the 
four  regulatory  options  for  harvest 
management  of  black  ducks  that  were 
noted  in  the  March  9, 1988,  Federal 
Register  (at  53  FR  7708).  Massachusetts 
indicated  that  although  they  believed 
further  harvest  restrictions  will  be 
necessary  to  increase  black  duck 
population  levels,  the  1987-88  regulatory 
frameworks  should  be  continued  in 
1988-89  while  Canada  completes  its  5- 
year  harvest  reduction  program,  and 
then  both  countries  can  develop  a  joint 
harvest  reduction  plan. 

b.  New  Jersey,  in  commenting  on  the 
four  regulatory  options  for  black  duck 
harvest  management,  expressed  support 
for  continuation  of  current  iestrictive 
frameworks. 

Response.  These  recommendations 
will  be  considered  in  eariy  August  when 
the  late-season  frameworks  are 
developed. 

4.  Wood  ducks,  a.  In  the  March  9, 
1988,  Federal  Register  (53  FR  7706),  the 
Service  outlined  the  regulations  of 
recent  years  that  permit  southeastern 
States  the  option  of  selecting  an  early 
October  duck  season  with  no  special 
wood  duck  bag  limit  restrictions.  In  that 
document  the  Service  noted  such 
seasons  and  bag  limits  were  under 
review  because  the  effect  of  such 
seasons  on  wood  ducks  is  not  well 
known.  At  a  February  1988  symposium 
addressing  wood  duck  status  and 
management  the  Service  indicated  that 
preseason  banding  programs  are  not 
presently  meeting  required  sample  sizes 
to  evaluate  propcnsed  or  existing  special 
seasons  on  a  State  by  State  basis.  In  the 
absence  of  an  adequate  data  base,  the 
Service  feels  wood  duck  harvest 
management  should  exist  on  a  broader 
basis.  The  Service  reaffirms  its  interest 
in  wood  duck  mtmagement  and  will 
propose  a  program  to  gather  information 
needed  to  address  questions  of  harvest, 
recruitment  and  survival  of  wood  ducks. 
TheiService  asks  the  Atlantic  and 
Mississippi  Flyway  Councils  to  review 
existing  harvest  strategies  and  give 
consideration  to  their  proper  evaluation.  - 

8.  Experimental  September  duck 
season,  a.  At  its  March  meeting  the 
Lower  Region  Regulations  Committee  of 
the  Mississippi  Flyway  Council 
endorsed  a  recommendation  for  the 
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continuation  of  the  experimental 
September  duck  seasons  in  Kentucky 
and  Tennessee  for  1988.  The  Committee 
indicated  that  continuation  of  these 
seasons  would  permit  further  evaluation 
of  the  reduction  in  the  wood  duck  bag 
Umits  prescribed  in  1986  and  1987,  and 
added  that  Kentucky  recently  initiated  a 
research  project  that  should  provide 
additional  insight  on  the  effects  of  the 
early  season  on  local  wood  ducks. 

Response.  As  noted  earlier  in  this 
document,  preliminary  results  of  the 
waterfowl  breeding  ground  surveys  and 
the  depressed  status  of  waterfowl 
populations  may  require  review  of 
harvest  management  strategies  such  as 
September  duck  seasons.  The  Service 
will  consider  this  recommendation  when 
the  early-season  frameworks  are        i 
developed  in  late  June.  !    ■ 

12.  Canvasback  and  redhead  ducks,  a. 
At  its  March  meeting  the  Atlantic 
Flyway  Council  endorsed  a 
recommendation  requesting  the  Service 
to  complete  its  review  of  the  final  report 
on  the  Flyway's  experimental  j 
canvasback  seasons  (1983-1985)  in     ' 
order  that  the  harvest  strategy  can  be 
considered  when  the  canvasback 
population  increases  and  is  able  to 
support  a  hunting  season. 

Response.  The  Service  will  complete 
its  review  of  the  final  report  on  the     ' 
Atlantic  Flyway's  experimental 
canvasback  seasons  (1983-85). 

Recommendations  to  develop  a  North 
American  canvasback  management  {dan 
have  recentiy  been  made.  The  Service 
believes  this  may  be  the  proper 
approach  to  developing  an  international 
harvest  strategy  for  canvasbacks.  Ways 
to  accomplish  this  task  are  being 
explored. 

13.  Duck  zones.  The  question  of  the 
proper  flyway  alignment  of  the  State  of 
Louisiana  with  respect  to  waterfowl 
management  has  been  pending  for 
several  years.  The  Service  believes  this 
issue  should  be  resolved  prior  to  the 
opening  of  the  1988  waterfowl  hunting 
season.  Louisiana  has  been  considered  a 
Mississippi  Flyway  State  since  the 
flyway-management  system  was 
established  in  1948.  However,  results  of 
cooperative  studies  conducted  by  the 
Service  and  the  Louisiana  Department 
of  Wildlife  and  Fisheries  during  1975-81 
indicated  that  a  substantial  proportion 
of  ducks  wintering  in  western  Louisiana 
migrates  through  the  Central  Flyway, 
but  there  are  mariced  differences  among 
species  in  the  proportions  received  from 
each  flyway.  Further,  a  wide  variety  of 
species  are  important  in  the  Louisiana 
duck  harvest,  most  of  which  are  lightly 
harvested  in  comparison  with  the 
mallard.  Two  basic  issues  exit — the 
question  of  proper  flyway  affinity  of 


ducks  that  winter  or  migrate  through 
Louisiana,  and  whether  the  varied  bag 
of  formerly  lightly  gunned  and  abundant 
species  warranted  special  regulations  in 
western  Louisiana.  One  confounding 
problem,  however,  is  that  the  source  of 
the  mallards  throughout  Louisiana  is  the 
heavily  gunned  Mississippi  Flyway 
birds. 

These  studies  led  to  the  establishment 
of  two  experimental  zones  in 
Louisiana — a  western  zone  and  an 
eastern  zone.  Since  1975  the  season 
length  in  the  experimental  western  zone' 
has  been  5  days  longer  than  that 
provided  for  the  rest  of  the  Mississippi 
Flyway,  while  the  entire  State  has  been 
governed  by  Mississippi  Flyway  bag 
limits.  In  1984  (49  FR  22420)  the  Service 
proposed  to  establish,  beginning  in  1985, 
a  permanent  west  zone  in  Louisiana 
with  Central'Flyway  season  length 
while  retaining  Mississippi  Flyway  bag 
limits  statewide.  Most  responses 
opposed  such  a  change  on  the  grounds 
that  it  would  increase  an  already  large 
duck  harvest  in  Louisiana. 

Subsequent  to  the  initiation  of  the 
study,  populations  of  many  duck 
species,  particularly  mallards,  pintails 
and  blue-winged  teal,  have  declined  to 
very  low  levels  and  do  not  appear  likely 
to  recover  quickly.  The  duck  harvest  in 
Louisiana  has  grown  markedly  since  the 
cooperative  studies  began,  to  a  point 
where  sustained  additional  harvest  may 
be  detrimental  to  the  long-term  welfare 
of  breeding  stocks.  Some  of  this 
additional  harvest  has  resulted  from 
regulatory  changes  made  by  the  Service 
to  provide  additional  recreational 
opportimity  directed  at  lightly-harvested 
species  such  as  pintails  and  blue-winged 
teal.  These  and  other  species  have 
declined,  and  the  Service  believes  that 
continuation  of  such  management 
strategies  is  no  longer  appropriate,  and 
will  review  a  number  of  such  strategies 
over  time.  Since  1985,  the  Service's 
efforts  have  focused  on  reducing  barest 
and  it  appears  that  such  an  objective 
may  be  a  necessary  part  of  waterfowl 
management  until  populations  recover. 

-The  depressed  population  of  many 
duck  species  and  a  full  review  of 
migratory  bird  harvest  ^management 
practices  have  changed  the  Service's 
position  on  the  w^st  zone  of  Louisiana. 
The  issue  has  been  evaluated  in  the 
Draft  Supplemental  Environmental 
Impact  Statement  on  the  Issuance  of 
Aimual  Regulations  Permitting  the  Sport 
Hunting  of  Migratory  Birds  (SEIS)  wtiich 
should  be  available  in  final  form  by  July 
1988.  The  SEIS  reaffirms  that  the 
administrative  flyways,  while  not 
biologically  precise,  are  appropriate  and 
disirable  units  for  effective  management 
of  waterfowl,  and  that  not  all  the 


complexities  of  differences  in  affinities 
of  migratory  birds  can  be 
accommodated  by  regulations. 

In  summary,  because  of  the  depressed 
status  of  several  duck  species,  reduced 
reproductive  capacity  of  their  breeding 
habitats,  and  an  increase  in  the  overall 
impact  of  Louisiana's  duck  harvest  on 
Mississippi  and  Central  Flyway  duck 
populations,  the  Service  will  henceforth 
consider  Louisiana  as  part  of  the 
Mississippi  Flyway  for  the  purpose  of 
waterfowl  management. 

14.  Frameworks  for  geese  and  brant  in 
the  conterminous  Uniied  States — 
outside  dates,  season  length  and  bag 
limits,  a.  The  Atlantic  Flyway  Council 
endorsed  the  following 
recommendations  at  its  March  meeting: 

i.  That  1988-89  regulatory  frameworks 
for  Atlantic  brant  be  established  to 
provide  for  a  50-day  season  and  a  2-bird 
daily  bag  limit  pending  an  evaluation  of 
the  1988  brant  production.  The  Council 
noted  that  the  1987-88  season 
frameworks  allowed  a  30-day  season 
and  2  brant  daily,  but  indicated  that  the 
1988  winter  cotmt  of  brant  increased 
and  the  birds  should  arrive  on  the 
breeding  grounds  in  excellent  shape 
because  sea  lettuce,  the  species'  major 
food,  was  very  abundant  this  past 
winter.  Unless  there  is  extremely  poor 
brant  production  in  1968  the  Council 
believes  the  recommended  frameworks 
are  justified. 

Response.  The  Service  defers  action 
on  the  recommendation  until  the  late- 
season  frameworics  are  developed  in 
early  August,  at  which  time  more 
information  about  the  status  of  Atlantic 
brant'Ynll  be  available. 

ii.  That  the  regulatory  frameworks  for 
snow  geese  in  the  Atiantic  Flyway  be 
stabilized  at  the  current  level  of  90  days 
and  4  snow  geese  daily  until  such  time 
that  the  status  of  the  population  or 
biological  investigation  warrants  a 
review. 

Response.  The  Service  notes  the 
regulatory  frameworks  for  Atlantic 
Flyway  snow  geese  have  been 
unchanged  for  many  years,  but  believes 
action  on  the  request  to  stabilize  the 
frameworks  should  be  deferred  until  a 
harvest  management  plan  for  Atlantic 
Flyway  snow  geese  is  developed  and 
approved. 

b.  The  Upper  Region  Regulations 
Committee  of  the  Mississippi  Flyway 
Council  endorsed  a  recommendation  at 
its  March  meeting  that  Indiana  be 
permitted  to  eliminate  two  mandatory 
check-stations  in  its  Posey  County 
harvest  zone  for  Mississippi  Valley 
Population  Canada  geese.  The.  State  has 
indicated  that  of  the  total  Posey  County 
harvest  during  the  past  3  seasons. 


Hovey  Lake  has  averaged  94  percent 
and  therefore  the  total  kill  for  the 
harvest  zone  can  be  extrapolated  solely 
from  the  known  harvest  at  the  Hovey 
Lake  check-station. 

Response.  The  Service  supports  the 
request  to  use  only  the  Hovey  Lake 
check-station  to  estimate  the  Posey 
County  harvest  of  Canada  geese  but  wiU 
consider  all  comments  received. 

c.  The  Lower  Region  Regulations 
Committee  of  the  Mississippi  Flyway 
Council  endorsed  the  following 
recommendations  at  its  March  meeting: 

1.  That  the  1987-88  snow  goose 
season  regulatory  frameworiu  for 
Arkansas,  including  a  January  31 
framework  closing  date,  be  continued  in 
1988-89,  and  the  1988-89  regulatory 
frameworks  for  white-fronted  geese  in 
Arkansas  permit  the  State's  season  to 
run  concurrent  with  its  snow  goose 
season  pending  evaluation  of  the  status 
and  production  information  for  mid- 
continent  white-fronted  geese. 

Response.  The  Service  defers  action 
on  the  recommend|tions  until  the  late- 
season  frameworics  are  developed  in 
early  August,  at  which  time  more 
information  about  the  status  of  snow 
geese  and  white-fronted  geese  will  be 
available.  With  respect  to  the 
recommendation  regarding  whitefronts, 
the  Service  notes  that  the  mid-continent 
wlute-frt>nted  goose  population  is 
shared  by  the  Mississippi  and  Central 
Flyways  and  that  mid-winter  and  spring 
surveys  indicate  this  population  may  be 
declining  in  part  of  its  range;  therefore, 
this  recomnlendation  should  be 
discussed  by  both  Flyway  Councils. 

ii.  That  the  1987-88  regulatory 
frameworks  that  included  Arkansas  in 
the  harvest  allocation  procedures  for 
Mississippi  Valley  Population  of  Canada 
geese  and  prescribed  a  January  31 
framework  closing  date  be  continued  in 
1986-89. 

Response.  Service  action  on  this 
recommendation  is  deferred  until  the 
late-season  frameworks  are  developed 
in  early  August  at  which  time  more 
information  about. the  status  of  Canada 
geese  will  be  available. 

d.  An  Illinois  sportsman  has 
recommended  that  the  1988-89 
regulatory  frameworks  for  hunting 
Canada  geese  permit  a  split  season 
concurrent  with  the  duck  season  and 
extending  through  early  January. 

Response.  This  recommendation  will 
be  considered  by  the  Service  when  late- 
season  frameworks  are  developed  in 
early  August. 

e.  A  group  of  landowners  and 
sportsmen  from  Uie  mid- Willamette 
Valley  of  Oregon  has  requested  a 
change  in  the  regulatory  frameworks  for 
hunting  geese  in  western  Oregon  that 


would  allow  hunting  from  December  1 
through  February  15.  This  late  season  is 
requested  to  help  reduce  late-winter 
goose  depredations. 

Response.  The  Service  defers  action 
on  this  request  pending  receipt  of 
additional  comments.  Regulatory 
firameworks  for  hunting  geese  in  Oregon 
will  be  developed  in  early  August. 

f.  In  a  Federal  Register  document 
dated  July  2, 1987  (at  52  FR  25174)  the 
Service  mentioned  criteria  were  being 
developed  for  special  resident  Canada 
goose  seasons  .but  focused  only  on  those 
criteria  for  early  Canada  goose  seasons. 
In  the  intervening  period  additional 
discussions  of  criteria  for  the  special 
seasons  have  occurred  at  flyway  council 
and  technical  section  meetings.  Special 
experimental  early  Canada  goose 
seasons  have  been  established  in 
Miimesota,  Michigan  and  Illinois.  A    • 
Memorandum  of  Agreement  between 
the  Service  and  each  State  was 
established  for  each  of  these  seasons. 
These  Memoranda  of  Agreement 
contain  criteria  that  the  Service  Intends 
to  use  to  evaluate  future  special  early 
seasons.  These  criteria  are: 

1.  A  State  may  hold  a  Canada  goose 
season  of  up  to  10  consecutive  days 
between  September  1  and  September 
10— this  is  in  addition  to  its  regular 
season. 

2.  During  the  September  season  the 
daily  bag  and  possession  limits  may  be 
no  more  than  5  and  10  Canada  geese, 
respectively. 

3.  The  area(s)  open  to  hunting  will  be 
described  in  State  regulations. 

4.  Provisions  for  discontinuing, 
extending  or  modifying  the  season  will 
be  included  in  the  Memorandum  of 
Agreement 

5.  The  evaluation  requfred  of  the  State 
will  be  incorporated  in  the 
Memorandum  of  Agreement  and  will 
include  at  the  least  the  following: 

i.  Neck-collar  observations  and 
population  surveys  beginning  a  year 
prior  to  the  requested  season  and 
continuing  during  the  experiment 

U.  Determine  derivation  of  neck-collar 
codes  fit>m  observations  and  harvested 
geese. 

iii.  Collect  morphological  information 
from  harvested  geeSe  to  ascertain 
probable  source  population(8)  of 
harvest 

iv.  Analyze  band  recovery  data. 

V.  Analyze  hunter  activify  and 
estimate  harvest. 

vi.  Prepare  annual  and  final  reports  of 
the  study. 

Efforts  are  still  underway  to  develop 
criteria  for  special  late  Canada  goose 
seasons. 

g.  The  Pacific  Flyway  Council 
recommended  a  change  in  the  regulatory 


frameworks  for  brant  seasons  in  Alaska. 
This  recommendation  is  responded  to  in 
item  25. 

15.  Tundra  swans,  a.  The  Adantic 
Flyway  Council  has  endorsed  the  hunt 
plan  for  Eastern  Population  tundra 
swans  and  in  acconlance  with  that  plan 
has  recommended  that  North  Carolina, 
Virginia  and  New  Jersey  be  allowed  to 
participate  in  special-permit  swan  hunts. 
Permit  quotas  would  be  6,000, 600  and 
200,  respectively,  for  North  Carolina, 
Virginia  and  New  Jersey.  In  addition. 
New  Jersey  and  Virginia  have  submitted 
copies  of  their  proposals  for  an 
experimental  swan  season.  New  Jersey 
indicated  the  season  would  be  limited  to 
Salem,  Cumberland  and  Burlington 
Counties,  and  only  200  permits  would  be 
issued  with  an  anticipated  harvest  of 
less  than  60  swans.  Virginia  proposes  a 
90-day  season  concurrent  with  its  snow 
goose  season:  600  permits  would  be 
issued  with  an  expected  harvest  of  300 
swans.  ^ 

Response.  The  Service  also  is 
reviewing  recommendations  from  the 
Pacific,  Central  and  Mississippi  Flyway 
Councils  regarding  the  hunt  plan  for 
Eastern  Population  tundra  swans. 
Action  on  the  Atiantic  Flyway  Council's 
recommendation  regarding  swan 
hunting  seasons  in  North  Carolina, 
Virginia  and  New  Jersey,  and  on  the 
proposals  from  New  Jersey  and  Virginia 
is  deferred  until  early  August  at  which 
time  regulatory  frameworks  for  tundra 
swan  hunting  seasons  will  be 
developed. 

b.  At  its  March  meeting,  the  Pacific 
Flyway  Council  endorsed  Montana's 
proposal  to  add  four  counties  to  the  two 
counties  in  the  Pacific  Flyway  area  of 
the  State  in  which  tundra  swans  are 
hunted.  Hill,  Liberty,  Toole  and  Pondera 
Counties  are  recommended  to  be  added 
to  Teton  and  Cascade  Counties,  but  the 
number  of  permits  authorized  (500) 
would  not  increase. 

Response.  The  Service  will  consider 
this  recommendation  when  the 
regulatory  frameworks  for  tundra  swan 
seasons  are  developed  in  early  August 

c.  Twenty-five  individuals  have 
submitted  comments  urging  the  Service 
not  to  permit  sport  hunting  of  swans. 

Response.  The  Service  will  .consider 
tl^ese  comments  when  the  frameworks 
for  tundra  swan  hunting  are  developed 
in  early  August. 

d.  The  Pacific  Flyway  Council 
endorsed  a  proposed  experimental 
tundra  swan  hunting  season  on  Alaska's 
Seward  Peninsula.  "Iliis 
recommendation  is  responded  to  in  item 
25. 

.  16.  Sandhill  cranes.  a.-The  Pacific  and 
Central  Flyway  Councils  recommended 
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that  the  experimental  sandhill  crane 
hunting  season  in  New  Mexico's  Middle 
Rio  Grande  Valley  be  continued  in  1988- 
89. 

Response.  The  Service  notes  both 
Councils'  recommendations.  Regulatory 
framewOTks  for  1988-89  sandhill  crane 
hunting  seasons  will  be  developed  in 
late  June. 

b.  The  Central  Flyway  Council  has 
recommended  that  the  sandhill  crane 
hunting  season  in  the  Hatch-Oeming 
area  of  New  Mexico  (portions  of  Stma, 
Luna  and  Dona  Ana  Counties)  be 
granted  operational  status  (up  to  350 
permits;  3  cranes  daily  and  9  per  season; 
not  to  exceed  30  days  between 
September  1  and  January  31). 

bi  a  separate  but  related  action. the 
Central  Flyway  Council  has 
recommended  that  an  exception  to  the 
outside  framework  dates  of  September  1 
and  November  30,  as  called  for  in  the 
Pacific  and  Central  Flyway  Management 
Plan  for  Rocky  Mountam  Population 
Sandhill  Cranes,  be  maoe  for  Sierra, 
Luna  and  Dona  Ana  Counties  of  New 
Mexico.  The  outside  frameworks  for 
these  three  counties  would  be 
September  1  and  January  31.  The 
exception  is  requested  in  order  to 
accommodate  the  Hatch-Deming  aria 
sandhill  crane  hunt  in  southwest  New 
Mexico  noted  above. 

The  Pacific  Flyway  CouncU  has 
.recommended  that  New  Mexico  be 
permitted  to  conduct  a  sandhill  crane 
hunting  season  in  the  Hatch-Deming 
area  with  the  following  stipulations: 

i.  Both  New  Mexico  hunts  combined 
(Middle  Rio  Grande  Valley  and  Hatch- 
Deming)  be  designed  to  harvest  no  more 
than  749  Rocky  Moimtain  Population 
sandhill  cranes. 

ii.  The  harvest  rate  of  greater  sandhill 
cranes  should  be  assumed  to  be  35 
percent  until  data  prove  otherwise. 

iii  Data  relative  to  racial  composition 
of  the  harvest  will  be  collected. 

■  iv.  If  needed,  the  season  length  will  be 
adjusted  by  New  Mexico  to  comply  with 
the  30-day  season  framework  in  the  joint 
management  plan  for  Rocky  Mountain 
Population  sandhill  cranes. 

Response.  Service  action  on  this 
requested  season  is  deferred  until  the 
proposed  frameworks  for  hunting 
sandhill  cranes  are  developed  in  eariy 
June. 

c.  The  Pacific  Flyway  Council 
recommends  Wyoming's  pro{>o8al  to 
eliminate  hunting  Canada  geese  in  the 
Bear  River  area  and  to  reduce  the 
number  of  permits  in  its  Salt  River 
sandhill  crane-Canada  goose  hunt  area 
from  80  to  4a 

Response.  The  Service  notes  the 
Padiic  Flyway  Goundl's 
recommendation. 


d.  In  19B7  the  Service  approved 
frameworks  recommendations  from  the 
Central  and  Pacific  Flyway  Councils  for 
operational  seasons  for  hunting  sandhill 
cranes  within  the  range  of  the  Rocky 
Mountain  Population  in  Arizona, 
Colorado,  Idaho,  Montana,  New  Mexico, 
Utah  and  Wyoming  tSee  August  6, 1987, 
52  FR  29194).  The  Pacific  Flyway 
Council  has  give  notice  that  Utah,  in 

'  accordance  with  those  frameworks,  will 
initiate  experimental  sandhill  crane 
seasons  in  Rich  and  Cache  Counties, 
September  3-5,  and  September  10-12, 
1988.  Fifty  permits,  allowing  the  take  of 
1  sandhill  crane  per  season,  will  be 
issued  for  each  county.  The  Central 
Flyway  Council  endorses  the  Utah 
season. 

Response.  The  Service  notes  Utah's 
intent  to  initiate  an  experimental 
sandhill  crane  season  in  igjB8-89. 

e.  Montana  has  alerted  the  Service 
that  it  is  considering  requesting  a 
change  in  its  sandhill  crane  hunting 
season  that  would  allow  crane  hunting 
in  the  area  south  of  Interstate  Highway 
90  and  west  of  the  Bighorn  River. 

Response.  The  Service  notes 
Montana's  request  is  tentative  pending 
approval  by  the  Central  and  Pacific 
Flyway  Councils  and  the  State's  Fish 
and  Game  Commission. 

17.  Coots,  a.  At  its  March  meeting  the 
Mississippi  Flyway  Council's  Upper 
Region  Regulations  Committee  adopted 
a  recommendation  that  the  regulatory 
frameworks  for  coot  hunting  be 
concurrent  with  the  regulatory 
frameworks  for  the  regular  duck  season 
only.  The  Committee  indicated  that  ' 
permitting  hunters  to  take  coots  daring 
special  duck  himting  seasons  would 
only  provide  hunters  increasefd 
opportunity  to  accidentally  or  willfully 
harvest  other  spedes  illegally. 

Response.  Ilie  Service  notes  the 
Committee's  recommendation. 

b.  The  Central  Flyway  Council  has 
recommended  the  regulatory 
frameworks  for  coot  hunting  coincide 
with  all  duck  hunting  seasons,  including 
September  teal  seasons  and  other 
special  duck  seasons 

Response.  A  similar  recommendation 
from  the  Central  Flyway  Council  was 
addressed  by  the  Service  in  the  March  9, 
1988,  Federal  Register  (at  53  FR  7710). 
The  Service  reiterates  its  intent  to 
continue  to  limit  the  taking  of  coots  in 
the  regular  duck  seasons  only. 

21.  Woodcock,  a.  Pennsylvania  has 
submitted  comments  recommending  that 
the  Setvioe  continue  the  1987-fl8 
frameworks  for  hunting  woodcock  in  the 
Eastern  Region  (Atlantic  Flyway  States) 
in  198&-M.  The  State  also  recommends 
that  the  framewwk  dosing  date  for 


hunting  woodwodc  duDUghout  the  U.S. 
be  no  later  than  January  31. 

Response.  The  Service  will  consider 
theise  recommendations  when  the' 
proposed  frameworks  for  woodcock 
hunting  are  developed  in  late  June. 

22.  Band-tailed  pigeons,  a.  "1116  Pacific 
Flyway  Council  has  recommended  the 
following: 

i.  The  framewoiic  opening  date  for 
hunting  Pacific  Coast  Population  band- 
tailed  pigeons  be  delayed  from 
September  7  to  September  14  during  the 
remaining  2  years  of  the  scheduled  3- 
year  harvest  reduction  program. 

Response.  The  Service  will  consider 
this  recommendation  when  the  early- 
season  frameworks  are  developed  in 
late  June. 

iL  The  regulatory  fraraeworics  for 
1988-89  hunting  seasons  for  Four- 
Comers  population  band-tailed  pigeons 
be  the  same  as  those  of  1987-68. 

Response.  The  Service  notes  the 
Council's  recommendation. 

23.  Mourning  c/oves.  Western 
Management  Unit  (WNU). 

a.  "The  Pacific  FlywayCouncil 
reccHumends  that  all  WMU  States, 
except  Arizona  and  California  be 
offered  only  SO-consecutive  day  hunting 
seasons,  between  September  1  and  30, 
1968.  and  that  Arizona  and  California  be 
offered  only  OO-day  seasons  to  be  split 
between  two  periods,  September  1-15, 
1988,  and  November  1, 1988-January  15, 
1989. 

Response.  The  Service  recognizes 
these  recommended  changes  would 
effect  a  phange  in  the  experimental  3- 
year  season  estabUshed  last  year.  The 
proposed  regulations  would  in  effect 
create  submanagement  units  in  the 
WMU.  The  recommendation  will  be 
further  examined  when  the  early-season 
frameworks  are  considered  in  late  June. 

24.  White-winged  and  white-tipped 
doves,  a.  Tlie  Pacific  Flyway  Council 
recommends  that  the  framework  for 
white-winged  doves  in  Arizona  provide 
a  season  not  to  exceed  30  days,  to  be 
concurrent  with  the  mourning  dove      ' 
season;  and  that  frameworks  for 
whitewings  in  Nevada  and  California 
provide  for  a  season  concurrent  in 
length  and  timing  with  the  mourning 
dove  season. 

Response.  The  Council's 
recommendation  will  be  considered  by 
the  Service  in  late  June  when  the  early- 
season  frameworks  are  developed. 

b.  In  the  March  9, 1988,  Federal 
Register  (53  FR  7712)  the  Service  gave 
notice  of  Texas'  request  that  the  1988-89 
fegulatory  frameworks  permit  an 
aggregate  daily  bag  limit  of  12  white- 
winged,  mourning  and  white-tipped 
doves  to  include  no  more  than  2  white- 


tipped  doves  during  the  Sepcial  4-day 
white-winged  dove  season  in  Texas.  At 
its  March  meeting,  the  Central  Fljrway 
Council  adopted  a  recommendation 
supporting  Texas'  requests. 

Response.  The  Service  notes  that  the 
early  September  season  in  south  Texas 
was  developed  as  a  white-winged  dove 
season.  It  is  also  noted  that  white- 
winged  doves  in  south  Texas 
experienced  a  serious  population 
decline  foUov.ing  a  fireeze  of  citrus 
nesting  habitat  during  the  winter  of 
198^-84.  Populations  have  not  yet  fully 
recovered  and  regulations  relaxation  is 
not  thought  to  be  warranted  at  present. 
The  regular  mourning  dove  season  in 
south  Texas  begins  on  September  20  and 
continues  for  66  days.  Although 
concurrent  hunting  of  mourning  doves 
has  been  permitted  during  the  special 
whitewing  season  in  the  past,  a  large 
harvest  of  mourning  doves  has  residted 
during  a  period  (early  September)  when 
many  individuals  of  this  species  are  still 
nesting  in  south  Texas.  The  current 
limitation  of  2  mourning  doves  in  an 
aggregate  bag  of  10  doves  has 
significantly  reduced  the  mourning  dove 
harvest  during  early  September  in  1984- 
87.  Previous  experience  predicts  that  a 
large  mourning  dove  harvest  wiU  result 
during  the  special  whitewing  hunt  under 
the  Texas  proposal.  The  Service 
believes  that  a  laige  mourning  dove 
harvest  in  early  September  is  not  in  the 
best  interest  of  the  species. 

25.  Migratory  bird  hunting  seasons  in 
Alaska  a.  The  Pacific  Flyway  Council 
has  forwarded  its  endorsement  of  the 
following  to  the  Service: 

i.  Alaska's  request  for  reinstatement' 
of  a  107-day  season  length  framework 
for  brant  hunting  seasons.  The 
framewoiic  was  reduced  to  50  days  in 
1987  and  the  State  has  indicated  the 
action  did  little  to  reduce  harvest  while 
adding  complexity  to  the  regulations. 
The  Ser\  ice  has  also  received  a  formal 
request  from  Alaska  for  the  framework 
change. 

Response.  The  Service  notes  that 
brant  populations  have  declined  in  the 
Pacific  Flyway  over  the  long-term  and 
special  efforts  have  been  made  to  limit 
subsistence  harvest  of  these  birds  in 
western  Alaska.  Despite  the  fact  the 
shortened  season  may  have  done  litUe 
to  reduce  the  harvest  the  Service 
questions  whether  a  57  day  increase  in 
season  length  in  Alaska  would  be 
understood  by  Alaskan  subsistence 
hunters,  U.S.  sport  hunteraor  wildlife 
management  officials  in  Mexico.  The 
Service  proposes  to  continue  the  current 
season  length  of  50  days  for  brant  in 
Alaska. 

ii.  Alaska's  proposal  for  a  timdra 
swan  season  in  its  Game  Management 


Unit  22  (Seward  Peninsula).  The  State 
would  issue  300  permits  allowing  each 
permittee  1  swan  per  season.  The 
Service  has  also  received  a  formal 
request  from  the  State  for  the 
experimental  season. 

Response.  This  proposal  will  be 
further  examined  by  the  Service  in  late 
June  when  the  frameworks  for  migratory 
bird  hunting  in  Alaska  are  developed. 

27.  Migratory  game  birds  seasons  for 
falconers  a.  In  the  March  9, 1988, 
Federal  Register  (53  FR  7713)  the  Service 
gave  notice  of  and  solicited  comments 
on  a  request  that  the  outside  framework 
dates  for  special  falconry  seasons  be 
expanded.  At  its  March  meeting,  the 
Pacific  Flyway  Council  adopted  a 
recommendation  endorsing  the  request. 
In  addition,  eight  individuals  (MD-l, 
NC-1.  II^l.  NM-1,  ME-1,  OR-1.  NV-2) 
and  one  State  (WA)  submitted 
comments  expressing  support  for  the 
frameworks  change.  One  of  the 
individuals  also  supported  zoning  for 
falconry  seasons  and  the  use  of  falcons 
during  September  teal  seasons. 

Response.  The  Service  continues  to 
seek  additional  information  or 
comments  on  this  request.  All  comments 
will  be  considered  in  late  June  when  the 
early-season  frameworks  are  developed. 

Public  Comment  Invited 

Based  on  the  results  of  migratory 
game  bird  studies  now  in  progress  and 
with  due  consideration  for  any  data  or 
views  submitted  by  interested  parties, 
the  possible  amendments  resulting  from 
this  supplemental  rulemaking  will 
specify  open  seasons,  shooting  hours, 
and  bag  and  possession  limits  for 
designated  migratory  game  birds  in  the 
United  States,  including  Alaska,  Hawaii, 
Puerto  Rico,  and  the  Virgin  Islands. 

The  Director  intends  £at  finally 
adopted  rules  be  as  responsive  as 
possible  to  all  concerned  interests.  He 
therefore  desires  to  obtain  the 
comments  and  suggestions  of  the  public, 
other  concerned  governmental  tfgencies, 
and  private  interests  on  these  proposals 
and  will  take  into  consideration  the 
comments  received.  Such  comments, 
and  any  additional  information 
received,  may  lead  the  Director  to  adopt 
final  regulations  that  differ  from  these 
proposals.  The  addresses  where 
conunents  should  be  sent  and  where 
received  comments  are  available  for 
public  inspection  were  given  earlier  in 
this  document  under  the  caption 
ADDRCtSeS. 

Special  circumstances  are  involved  in 
the  establishment  of  these  regulations 
which  limit  the  amount  of  time  that  the 
Service  can  allow  for  public  comment. 
Specifically,  two  considerations 
compress  the  time  in  which  the 


rulemaking  process  must  operate:  the 
need,  on  the  one  hand,  to  establish  final 
rules  at  a  point  early  enough  in  the 
summer  to  allow  affected  State  agencies 
to  appropriately  adjust  their  licensing 
and  regulatory  mechanisms,  and,  on  the 
other  hand,  the  unavailability  before 
mid-June  of  specific  reliable  data  on 
this  year's  status  of  some  migratory 
shore  and  upland  game  bird 
populations.  Therefore,  the  Service 
believes  that  to  allow  comment  periods 
past  the  dates  specified  earlier  is 
contrary  to  the  public  interest 

Flyway  Coundl  Meetings 

Department  of  the  Interior 
representatives  will  be  present  at  the 
following  meetings  of  Flyway  Councils: 
Atlantic  F/ywoy— Toronto,  Ontario, 

Canada  (Sutton  Place  Hotel)  July  2ft- 

29 
Mississippi  Flyway— Baton  Rouge, 

Louisiana  (Hilton)  July  29-30 
Central  Flyway— Caigaiy,  Alberta,  * 

Canada  (Marlboro  Inn)  July  28-29 
Pacific  Flyway — Reno,  Nevada 

(Sundowner  Hotel)  July  28 

Although  agendas  are  not  yet 
available,  these  meetings  usually         ' 
commence  at  8:30  or  9  a.m.  on  the  days 
indicated. 

NEPA  CoDsideration 

The  "Final  Environmental  Statement 
for  the  Issuance  of  Annual  Regulations 
Permitting  the  Sport  Hunting  of 
Migratory  Birds  (FES  75-54)"  was  filed 
with  the  Council  on  Environmental 
Qualify  on  June  6, 1975,  and  notice  of 
availabilify  was  published  in  the 
Federal  Register  on  June  13, 1975  (40  FR 
25241).  In  addition,  several 
environmental  assessments  have  been 
prepared  on  specific  matters  which 
serve  to  supplement  the  material  in  the 
Final  Environmental  Statement  Copies 
of  these  documents  are  available  from 
the  Service  at  the  address  indicated 
under  the  caption  AOOREM.  As  noted  in 
the  March  9, 1968,  Federal  Register  (at 
53  FR  7707),  the  Service  released  a  draft 
supplemental  environmental  impact 
statement  (SEIS)  on  the  FES  in 
September  1987.  The  Service  has 
reviewed  the  conunents  received  on  the 
draft  SEIS  and  anticipates  the  final  SEIS 
will  be  available  by  July  1988. 

Endangered  Species  Act  Consideration 

Section  7  of  the  Endangered  Species 
Act  provides  that  "The  Secretary  shall 
review  other  programs  administered  by 
him  and  utilize  such  programs  in 
furtherance  of  the  purposes  of  this  Act" 
[and  shall)  "insure  that  any  action 
authorized,  funded,  or  carried  out .  .  .  is 
not  likely  to  jeopardize  the  continued  . 
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existence  of  such  endangered  or 
threatened  species  or  result  In  the      I 
destruction  or  modification  of  [critical] 
habitat  .  .  ." 

Section  7  consultations  are  presently 
underway  regarding  both  the  early-  and 
late-season  regulatory  proposals.  It  is 
possible  that  the  findings  from  the 
consultation,  which  will  be  included  oi  a 
biological  opinion,  may  cause 
modification  of  some  of  the  regulatory 
measures  proposed  in  this  document. 
Any  modifications  that  may  be  desirable 
will  be  reflected  in  the  final  frameworics 
for  Alaska,  Puerto  Rico,  and  the  Virgin 
Islands:  those  for  other  early  seasons; 
and  those  for  late  seasons. 

Hunting  regulations  are  designed, 
among  other  things,  to  remove  or 
alleviate  chances  of  conflict  between 
seasons  for  migatory  game  birds  and  the 
protection  and  conservation  of 
endangered  and  threatened  species  and 
their  habitats. 

The  SOTvice's  biological  opinions 
resulting  from  its  consultation  under 


Section  7  are  considered  public 
documents  and  are  available  for  public 
inspection  in  the  Division  of  Endangered 
Species  and  Habitat  Conservation,  and 
the  Office  of  Migratory  Bird 
Management,  U.S.  Fish  and  Wildlife 
Service,  Department  of  the  Inferior, 
Washington.  DC  20240. 

Regnlatory  Flexibility  Act.  Executive 
Order  12291.  aod  tfie  Paperworli 
Reductiop  Act 

In  the  Federal  Register  dated  March  9. 
1988.  (53  PR  7707).  the  Service  reported 
measures  it  had  undertaken  to  comply 
with  requirements  of  the  Regulatory 
Flexibility  Act  and  the  Executive  Order. 
These  included  preparing  a 
Determination  of  Effects  and  an  updated 
Final  Regulatory  Impact  Analysis,  and 
publication  of  a  summary  of  the  latter. 
This  information  is  included  in  the 
present  document  by  reference.  As 
noted  in  the  above  Federal  Register 
publication,  the  Service  plans  to  issue 
its  Memorandum  of  Law  for  the 


migratory  bird  hunting  regulations  at  the 
same  time  the  first  of  the  annual  hunting 
rules  is  finalized.  This  rule  does  not 
contain  any  information  collecting 
requiring  approval  by  OMB  under  44 
\JS.C  3504. 

Authorship 

The  primary  author  bf  this 
supplemental  pn^osed  rulemaking  is 
Morton  M.  Smith,  Office  of  Migratory 
Bird  Management,  working  under  the 
direction  of  RolDn  D.  Sparrowe,  Chief. 

list  of  Siiliiecto  in  50  CFR  Part  20 

Exports,  Hunting,  Imports, 
Transportation.  Wildlife. 

Datad:May27,1968. 
SusaaSacas; 

Acting  Aaaistant  Secretary  for  Fhh  and 
Wildlife  and  Parks. 

[PR  Doc  86-12714  Filed  e-&-M;  8:45  am] 
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Thteaectton  o«  the  FEDERAL  FIEGISTER 
coHtasis  documents  other  than  rules  or 
propoeed  rolet  that  are  applicable  to  the 
public.  Notices  of  hearings  and 
investigations,  committee  meetings,  agency 
decisions  and  ruUngs,  delegations  of 
aulhonty,  Ming'  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearii^  in  this  section. 


COMMISSION  ON  CIVIL  RIGHTS 

Chdi  Right*  of  NatIv*  Americans; 
Hearing 

Notice  is  hereby  given  pursuant  to  the 
provisioiu  of  the  United  States 
Commission  on  Civil  Rights  Act  of  1983, 
Pub.  L  98-183,  97  Stat.  1304,  that  a 
public  hearing  before  a  Subcommittee  of 
the  U.S.  Commission  on  Civil  Rights  will 
be  held  on  July  7, 1988,  beginning  at  QUO 
a.m.  and  continuing  on  such  succeedings 
days  as  may  be  deemed  aj^ropriate  at 
die  discretion  of  the  Qiainnan.  at  the 
Days  bio,  2320  East  Ludcy  Lane, 
Flagstaff,  Arizona. 

Tlie  purpose  of  the  bearing  is  to 
receive  evidence  about  enforcement  of 
the  Indian  Civil  Rights  Act  and  about 
.  the  dvil  rights  of  Native  Americana. 

The  Commission  is  an  independent. 

hipartiim  fnfiffinHing  nponry  authorized 

to  Study,  cc^ilect,  and  disaeminate 
ialonaation  and  to  ajipraiae  ^  laws 
and  policies  of  the  FMeral  Government, 
and  to  study  and  collect  inforoiation 
conceraJng  legal  devdapownts,  with 
respect  to  discrimination  or  denials  of 
equal  protactioB  of  the  laws  under  the 
Constitatioa  because  of  raoe.  color, 
religion,  aex.  handicap,  or  national 
oii^n.  or  in  the  admtaistratioa  of  justioe. 

Dated  at  WaaUagton.  DC,  June  2, 1866. 

etmiroKUL 

[FR  Doc.  88-12'38  nisd  e-«^  &45  am] 


DEPARTMENT  OF  COMMERCE 

Agowey  IwibmwBon  CoMoctlon 
PaehagM  Undar  R«vlMr  by  tlM  OfflM 
of  MMtagwnwil  andBudgot 

DOC  has  SBbnitted  to  OMB  for 
deacBBoe  five  clearance  requests  forihe 
ooHection  of  teiomation  umler  die 
provisions  of  the  Paperworic  Reduction 
Act  (44  U&C  Chapter  3S]. 


Agency:  National  Oceanic  and 
Atmospheric  Administration. 
Commerce. 

Title:  Federal  Fisheries  I^ermits. 

Form  Numbers:  NOAA— N/A;  OMB— 
five  new  numbers  to  be  assigned. 

7>7ie  of  Aaqtoest  Revision  of  a 
cuirendy  approved  collection  [formerly 
cleared  und«'  (0648-0097). 

Burden:  12,952  respondents;  6,353 
reporting  hours  (total  estimate  for  all 
paclagee). 

ffeeds  and  Uses:  Under  the  audiority 
of  die  Magnuson  Fishery  Conservation 
and  Management  Act  the  Regional 
Fishery  Management  Councils  have 
developed  |dana  to  conserve  and 
manage  marine  resources.  One  of  the 
steps  taken  to  manage  regulated 
fisheries  is  to  issue  permits  to  users  of 
the  resources.  A  separate  clearance 
padcage  has  been  submitted  to  OMB  for 
each  Region— Nordieast  Southeast, 
Nordiwest,  Soudiwest.  and  Alaska. 
While  there  are  variations  between 
RegiuQB,  the  regular  peimit'applications 
require  essentially  the  same  information 
on  owners  and  operators  of  vessels,  gear 
type  used,  tonnage,  and  fish  hold 
capadty  of  vessels.  Permits  serve  three 
main  purposes:  (1)  To  determine  fishing 
effort  (2)  to  allow  revocation  of  a  permit 
as  an  en&ircement  tool,  and  [3]  to 
acquire  data  on  the  economic  structure 
of  die  fishing  fleet  Some  Regions  also 
have  special  permit  requirements  which 
are  used  for  fisbery  management 
purposes. 

Affected  Public:  Businesses  or  other 
for-profit  institutions;  small  businesses 
or  organizations:  non-profit  institutions. 

Frequency:  On  oocaaion:  annually. 

Respondent  '$  Oidtgothui:  Required  to 
obtain  or  retain  a  bmefit 

OMB  Deek  Officer  John  Griffon.  395- 
7340. 

Copies  of  die  iitfbnnetion  collection 
packages  for  each  Region  can  be 
obtained  by  calliflg  or  wirttng  DOC 
Clearance  (NBoer,  Edward  MBchals, 
(202)  177-3271.  Department  of 
Commerce,  Ro<Na  8622, 14th  and 
Constitution  Avenue,  NW.,  Washington, 
DC2a23a 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  requirements 
should  be  sent  to  John  Giiffen,  OMB 
Desk  Officer,  Room  3208,  New  Executive 
Office  Building.  Washington.  DC  20503. 


Dated:  June  2, 1988. 
BdwavdMiohala. 

Departmental  Ciearance  Officer,  Office  of 
Management  and  OrgOMttatian. 
[FR  Doc  66^2809  Fried  6-6-86;  8:4S  am) 
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Buraaa  of  ENpod  Aikninistration 

EstabHshmoot  of  thaauraau  of  Export 
Admintotratloa;  Oapartoiont 
Organization  OrdarKM6 

AOCNCv:  l^au  of  Export 

Administration;  Commetci 
action:  Notice  of  Department 
Organization  Order. 

SUMMAMV:  On  October  1. 1987.  die 
Bureau  of  E]q>ort  Administration  was 
established  within  the  Department  bf 
Commerce.  Attached  to  this  notice  is  a   . 
copy  of  Department  Organization  Order 
10-16  of  March  10. 1988.  which  sets  forth 
the  scope  of  audiority  and  the  functions 
of  the  Under  Secretary  for  Export 
Administration. 

Dated:  May  19. 1988. 
Paul  PiMiiiMihiiig, 
Under  Secretary  for  ExpoiiAdminiatfatioa. 


IDepartmant  Organization  Order  10-16] 

Department  Organization  Order  Series 

Date  of  Issuance;  March  10. 1968. 
Effective  Date:  March  la  198a 
Subject  Under  Secretary  for  Export 
Administration. 

Section  1.  Purpose 

This  Order  prescribes  the  scope  of 
authority  and  the  functions  of  the  Under 
Secretaiy  for  E^^port  Administration. 
The  organizational  structure  and  the 
assignment  of  fimctions  are  prescribed 
in  Department  Organization  Order  50-1. 
the  "Bureau  of  Export  Administration." 

Section  2.  Adminittratrve  Designation 

Dl  The  Under  Secretary  for  Export 
Administration,  established  by  Section 
IS  of  the  Export  Administration  Act  of 
1979.  as  amended  (50  U.S£;.  app.  2401- 
2420  (1982  andSupp.  Ill  1985]},  shall  be 
head  of  die  Bureau  of  Export 
Administration.  The  Under  Secretary  is 
appointed  by  the  President  by  and  with 
the  advice  and  consent  of  the  Senate. 

.02    The  positioBS  of  Assistant 
Secretary,  established  by  Section  15  of 
the  Export  Administration  Act  of  1979, 


BEST  COPY  AVAILABLE 
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as  amended  (50  U.S.C.  app.  2401-2420 
(1982  and  Supp.  Ill  1985)]  are  designated 
the  Assistant  Secretary  for  Export 
Administration  and  the  Assistant 
Secretary  for  Export  Enforcement 

Section  3.  Structure  and  Scope  of 
Authority 

.01    The  Under  Secretary  for  Export 
Administration  shall  be  assisted  in 
carrying  out  his/her  responsibilities  by: 

a.  The  Deputy  Under  Secretary  for 
Export  Administration; 

b.  The  Assistant  Secretary  for  Export 
Administration;  and 

c.  The  Assistant  Secretary  for  Export 
Enforcement 

.02    The  Assistant  Secretary  for 
Export  Administration  shall  be  assisted 
in  carrying  out  his/her  responsibilities 
by: 

a.  The  Deputy  Assistant  Secretary  for 
Export  Administration; 

b.  The  Director  of  the  Office  of  Export 
Licensing; 

a  The  Director  of  the  Office  of 
Technology  and  Policy  Analysis;  and 

d.  The  Director  of  the  Office  of 
Foreign  Availability. 

0.3    The  Assistant  Secretary  for 
Export  Enforcement  shall  be  assisted  in 
carrying  out  his/her  responsibilities  by: 

a.  The  Deputy  Assistant  Secretary 
for  Export  Enforcement; 

b.  The  Director  of  the  Office  of  Export 
Enforcement 

c.  The  Director  of  the  Office  of  Export 
Intelligence;  and 

d.  libe  Director  of  the  Office  i 
Antiboycott  Compliance. 

Section  4.  Delegation  of  Authority 

.01    Pursuant  to  the  authority  vested 
in  the  Secretary  of  Commerce,  the  Under 
Secretary  for  Report  Administration  is 
hereby  delegated  the  following 
authorities  of  the  Secretary  of         • ' 
Commerce;  provided,  however,  that  the 
Secretary  reserves  authority  to  provide 
policy  guidance  and  direction  to  the 
Under  Secretary  (and  delegates)  and,  at 
the  Secretary's  initiative  or  at  the 
request  of  the  Under  Secretary,  to 
consult  with  the  Under  Sesretary  (and 
delegates)  to  the  extent  permitted  by 
law  regarding  the  exercise  of  the 
authorities  delegated  by  this  section: 

a.  The  Export  Administration  Act  of 
1979.  as  amended  (50  U.S.C.  app.  2401- 
2420).  and  the  authority  under  the  Act 
conferred  on  the  Secretary  under 
Executive  Order  12525  of  July  12. 1985. 
Executive  Order  12214  of  May  12. 1980, 
and  Executive  Order  12002  of  July  17. 
1977,  except  that 

1.  the  submission  of  reports  to  the 
Congress  required  by  Section  14  of  the 
Act  shall  be  reserved  to  the  Secretary; 
and 


of  Expor 
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2.  the  power,  authority,  and  discretion 
to  make  the  determination  required  by 
Section  12(c]: 

(a)  may  not  be  delegated  below  the 
Assistant  Secretary  level; 

(b)  determinations  regarding  the 
publication  or  disclosure  of  confidential 
itifonnation  obtained  under  the  Act 
pursuant  to  a  request  under  the  Freedom 
of  Information  Act  (5  U.S.C.  552)  shall  be 
reserved  to  the  Under  Secretary  for 
Export  Administration;  and 

(c)  any  determination  under  Section 
12(c)  shall  require  the  prior  concurrence 
of  the  Office  of  the  General  Counsel. 

b.  Executive  Order  11938  of  January 
18, 1977,  as  it  pertains  to  carrying  out,  on 
behalf  of  the  Department  of  State, 
functions  under  Section  38(e)  of  the 
Arms  Export  Control  Act  (22  U.S.C.  2751 
et  sag.)  as  agreed  to  by  the  Departments 
of  Conunerce  and  State; 

c.  Executive  Order  11322  of  January  5. 
1967,  and  Executive  Order  11419  of  July 
29, 1968,  regarding* the  Rhodesian 
sanctions  with  respect  to  transactions 
occvuring  prior  to  December  16, 1979 
(Executive  Order  12183  of  December  6, 
1979  revoked  provisions  of  Executive 
Orders  11322  and  11419  regarding 
transactions  occurring  after  December  6, 
1979); 

d.  the  Nuclear  Non-Proliferation  Act 
of  1978  (22  U.S.a  3201  et  seq.)  and  the 
authority  under  that  Act  conferred  on 
the  Secretary  under  Executive  Order 
12058  of  May  11. 1978,  pertaining  to 
nuclear  exports  and  other  matters; 

e.  Sections  103  and  251  of  the  Energy 
Policy  and  Conservation  Act  (42  U.S.C- 
6201  et  aeq.)  conferred  on  the  Secretary 
under  Executive  Order  11912  of  April  13, 
1976,  regarding: 

1.  export  restrictions  of  coal, 
petroleum  products,  natural  gas,  or 
petrochemical  feedstocks,  and  Supplies 
of  material  or  equipment  necessary  to 
maintain  for  further  exploration, 
production,  refining,  or  transportation  of 
energy  supplies  or  for  the  construction 
or  maintenance  of  energy  facilities 
within  the  United  States;  and 

2.  rules  to  authorize  the  export  of 
petroleiun  and  petroleum  products  as 
may  be  necessary  for  implementation  of 
the  obligations  of  the  United  States 
under  the  International  Energy  Program. 

f.  The  delegation  of  authority,  dated 
June  25, 1962,  for  the  United  States 
Information  Agency  under  Section  5(e) 
of  Executive  (Srder  11034  of  June  25. 
1962,  as  amended  by  Executive  Order 
11380  of  November  8. 1967.  regardins  the 
promotion  of  international  trade  and 
collection  of  contributions  und»  the 
Mutual  Educational  and  Cultural 
Exchange  Act  of  1061.  as  amended  (22 
U.S.C.  2451  et  seq.]. 


.02    The  Under  Secretary  may- 
exercise  other  authorities  of  the 
Secretary  as  applicable  to  perform  the 
functions  assigned  in  this  Order. 

.01   Except  as  otherwise  proAnded  in 
this  Order,  the  Under  Secretary  may 
redelegate  his/her  authority,  subject  to 
such  conditions  in  the  exercise  of  such 
authority  as  he/she  may  prescribe. 

.  Section  5.  Functions 

The  Under  Secretary  for  Export 
Administration,  acting  as  such  and  as 
head  of  the  Bureau  of  Exptort 
Administration,  shall  be  the  principal 
(^cer  of  the  Department  for  carrying 
out  the  policies.and  programs  necessary 
to  administer  the  Export  Administration 
Act  and  other  laws  reganUng  the  control 
of  U.S.  exports. 

S.  William  Verity. 

Secretary  of  Conunerce. 

[PR  Doc.  88-12789  Filed  6-6-88: 8:45  am) 
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Antidumping  Duty  Ofdmr  and 
Amendment  to  Final  Dotennination  of 
SalM  at  Lost  Than  Fair  Value;  Cartain 
Jntamal-ComtMistlon,  industrial  ForMift 
Trucks  From  Japan 

AOCflCV:  Import  Administration. . 

International  Trade  Administration, 

Commerce. 

Acnow:  Notice. 

SUHMARy:  In  separate  investigations 
concerning  certain  intemaL-corabustion, 
industrial  forkUft  tracks  (forklifts)  from 
Japaiu  tlM  U.S.  Department  of 
Commerce  (the  Department)  and  the 
U.S.  International  Trade  Commission 
(the  ITC)  determined  that  foridifts  are 
being  sold  at  less  than  fair  value  and 
that  imports  of  forklifts  from  Japan  are 
materially  injuring  a  U.S.  industry.  On 
April  7, 1988,  tbeOepartOMnt 
determined  diat  critical  drcnmstances 
exist  with  respect  to  imports  of  forklifts 
6x>m  Nissan  Motor  Co^  Ltd.  (Nissan) 
and  Toyo  Umpanki  Co.  (TCM). 
However,  on  May  31.  ise8,  the  ITC 
notified  the  Department  that  critical 
dnnmistances  do  not  exist  with  respect 
to  imports  of  forklifts  from  Nissan  and 
TCM.  Therefore,  based  on  these 
findings,  all  unliquidated  entries  of 
foridifts  from  Japan  entered  or 
withdrawn  bom  warehouse,  for 
consumption,  on  or  after  November  24, 
1987,  the  date  on  which  die  Department 
published  its  preliadiiary  determination 
notice  in  the  Federal  Register,  will  be 
liable  for  the  possible  assessment  of 


antidompiag  datiaa.  As  a  resoh  of  the 
rrC's  negative  ailicai  circumstances' 
determtnatiao.  U.S.  Costoms  wiM  refund 
all  cash  depoaito  and  release  all  bonds 
collected  on  foiUifts  entered  or 
withdrawn  boat  war^ouse,  for 
'consumption,  on  or  after  August  26, 1988 
and  before  November  24. 1987.  Further, 
a  cash  deposit  of  estimated  antidumping 
duties  must  be  made  on  all  entries  of 
forklifts  frooi  Japan  entered  or 
withdrawn  from  warehouse,  for 
consumption,  on  or  after  the  date  of 
publication  of  this  antidun^)ing  duty 
order  in  the  Federal  Register. 
EFFECTIVE  DATE:  June  7, 108& 
FOR  FURTHER  IMFORMATIOM  CONTACT: 
Gary  Taverman.  Office  of 
Investigations,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Ave.  NW^  Washington.  DC  20230; 
telephone:  (202)  377-0161. 
SUPPtEMENTARV  INFORMMTION:  The 
products  covered  by  this  investigation 
are  certain  intemal-oombustion. 
industrial  forklift  trucks,  with  lifting 
capacity  of  2.000  to  15,000  lbs.,  currently 
provided  for  under  Tariff  Schedules  of 
the  United  Slates  Annotated  (TSUSA) 
items  692.4025,  692.4030,  and  692.4070, 
and  currently  classifiable  under 
Harmonized  System  (HS)  item  numbers 
B427.20.0O-0,  8427.90.00-0,  and 
8431.20.0O-O.  The  products  covered  by 
this  investigation  are  farther  described 
as  follows:  Assembled,  not  assembled, 
and  less  than  complete,  finished  and  not 
finished,  operator-riding  forklift  trucks 
powered  by  gasoline,  propane,  or  diesel 
fuel  internal-combustion  engines  of  off- 
the-highway  types  used  in  factories, 
warehoused,  or  transportation  terminals 
for  short-distance  transport  towing,  or 
handling  of  articles.  Less  than  complete 
forklift  trucks  are  defined  as  imports 
which  include  a  frame  by  itself  oT  a 
frame  assembled  with  one  or  more 
component  parts.  Component  parts  of 
the  subject  forldift  trucks  which  are  not 
assembled  with  a  frame  are  not  covered 
by  this  order. 

Products  not  covered  by  this 
investigadon  are  genuinely  used 
forklifts.  For  the  purposes  of  this 
antidumping  duty  onler  and  amendment 
to  the  final  determination,  we  consider 
any  forklift  to  be  used  if,  at  the  time  of 
entry  into  the  United  States,  the 
importer  can  demonstrate  to  the 
satisfisctian  of  the  U.S.  Customs  Service 
that  the  forklift  was  manufactured  in  a 
calendar  year  at  least  three  years  prior 
to  the  year  of  entry  into  the  United 
States.  The  importer  must  show 
documentation  from  industrial 
publicatioBS  that  raooiudle  the  serial 
number  and  year  of  manufacture  of  the 


forklift.  ff  the  calendar  year  of 
manufacture  is  at  least  duee  years  prior 
to  its  year  of  entry  into  the  United 
States,  it  wiD  not  be  subject  to  the 
suspension  of  liquidation  or  ai^ 
assessment  of  antidumping  duties. 

For  example,  if  a  forklift  is  entered  <a 
withdrawn  from  warehouse,  for 
consumption  in  June  1988  and  if  the 
importer  demonstrates  through 
industrial  publications  that  the  forklift 
was  manufactured  in  or  before  calendar 
year  1985,  that  forklift  will  not  be 
covered  by  tills  order. 

In  accordance  with  section  735(a)  of 
the  Tariff  Act  of  193a  as  amended  (19 
U.S.C.  1873d(a)]  (the  Act),  on  April  7. 
1988.  the  Deparbnent  made  its  final 
determination  that  forklifts  bom  Japan 
are  being  sold  at  less  than  fair  value  (53 
FR  12552.  April  15, 1988)  and  that  critical 
circumstances  exist  with  respect  to 
Nissan  and  TCM.  On  May  31, 1966,  in 
aooordance  with  section  735(d)  of  the 
Act  the  ITC  notified  the  Department 
that  such  imports  are  materially  injuring 
a  U.S.  industry  and  that  critical 
circumstcmces  do  not  exist  with  respect 
to  Nissan  and  TCM. 

Subsequent  to  the  pubiication'of  the 
Departmoit's  final  detennination, 
Komatsu  Forklift  Co.,  Ltd.  (Komatsu) 
made  allegations  that  certain  dierical 
errors  had  been  made  in  the 
concordance.  The  Department 
conducted  a  review  based  on  these 
comments  and  amended  its  final 
determination  to  correct  these  errors. 
These  corrections  changed  Komatsu's 
weighted-average  dumping  margin  from 
47.73%  to  47J0%  and  the  "all  others" 
rate  from  38.50%  to  39.45%. 

Therefore,  in  accordance  with 
sections  736  and  751  of  the  Act  (19 
U.S.C.  1673e  and  1675),  the  Department 
directs  U.S.  Customs  officers  to  assess, 
upon  further  advice  by  the  administering 
authority  pursuant  to  section  738(a)(1)  of 
tile  Act  (19  U.S.C.  1673e(a)(l)). 
antidumping  duties  equal  to  the  amount 
by  which  the  foreign  market  value  of  the 
merchandise  exceeds  the  United  States 
price  for  all  entries  of  forklifts  from 
Japan,  with  the  exception  of  genuinely 
uised  forklifts  as  described  above.  These 
antidranpiiig  duties  will  be  assessed  on 
all  unliquidated  entries  of  forklifts  from 
Japan  entered  or  withdrawn  from 
warehouse,  for  consumption,  on  or  after 
November  24, 1987,  the  date  on  which 
the  Department  published  its 
preliminary  determination  notice  in  the 
Federal  Register  (52  Fll  4S003). 

On  and  after  the  date  of  publication  of 
this  notice,  U.S.  Customs  officers  must 
require,  at  the  same  time  as  importers 
would  normally  deposit  estimated  duties 
on  forklifts  fiom  Japan,  a  cash  deposit 


equal  to  the  estimated  weighted-average 
dunqnng  daty  margins  noted  t>elow: 


MamrfactuKn/fyodmare/Cxpcrten 
Toyota  Motor  Coip- 


Nistan  Motor  Co.  Ud ~. 

Komatsu  PuriJin  Co..  \JtAm 

SamitMBO-Tak  Co..  Lid 

Toys  UapkoU  Co.  Ltd—. 


Sanki  Induairial  Co.  Lid. 
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This  determination  constitutes  an 
amendment  to  the  final  determination 
and  an  antidumping  duty  order  «vith 
respect  to  forklifts  from  Japan,  pursuant 
to  sections  735(d)  and  73iB(a)  of  the  Act 
(19  U.S.C.  l«73d(d)  and  167Se(a))  and 
S  353.48  of  tiie  Commerce  Re^latians 
(19  CFR  353.48).  We  have-deleted  from 
the  Commerce  Regulations.  Annex  I  of 
19  CFR  Part  353.  which  listed 
antidumping  duty  findings  and  orders 
currently  in  effect  Instead,  interested 
parties  may  contact  the  Central  Records 
Unit,  Room  B-099.  Import 
Administration,  for  copies  of  the 
updated  list  of  orders  currently  in  effect. 

This  notice  is  published  in  accordance 
with  sections  735(d)  and  736(a)  of  the 
Act  (19  U.S.C.  1673d(d)  and  1673e)  and 
19  CFR  353.48. 
loMph  A.  Spcbini. 

Acting  Assistant  Secretary  for  Import 
A  dministration. 
June  3, 1988. 
[FR  Doc.  88-1291«  FHed  6-6-88;  e>(5  am] 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Increasing  Guaranteed  Accass  Lsvsis 
for  Cortain  Cotton  «id  Man-Hads 
Ht>er  Textile  Products  Producsd  or 
Manufriduradln. 


)uae2,l&8& 

aoenct:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  increasing 
guaranteed  access  levels. 

EFFECTIVE  DATE:  June  9, 1988. 

Authority:  Executive  Order  11651  of  March 
S,  1972,  a*  amended'  aection  204  of  the 
Agricultural  Act  of  1958,  a«  amended  [7 
U.S.C.  1854):  Presidetrt't  February  2a  1986 
amionncement  of  a  Special  Access  Program. 

rom  FURTHER  INFORMATION  CONTACT: 

Naomi  Freeman,  International  Trade 
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Specialist.  Office  of  Textiles  and 
Apparel,  U.S.  Departmentof  Commerce, 
(202)  377-4212. 

SUPPLCMENTARY  mFOMNATION:  During 
recent  consultations  between  the 
Governments  of  the  United  States  and 
Jamaica,  agreement  was  reached  to 
increase  the  guaranteed  access  levels 
for  certain  properly  certified  cotton  and 
man-made  fiber  textile  products  which 
are  assembled  in  Jamaica  from  fabric 
formed  and  cut  in  the  United  States  and 
exported  during  1988. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  is 
available  in  the  CORRELATION:  Textile 
and  Apparel  Categories  with  Tariff 
Schedules  of  the  United  States 
Annotated  (see  Federal  Register  notice 
52  PR  47745,  dated  December  11, 1987). 
Also  see  51  FR  21208,  published  on  June 
11, 1986:  52  FR  28057,  published  on  July 
10, 1987;  and  52  FR  49185,  published  on 
December  30, 1987. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
Feisnc  Motnor, 

Acting  Chairmam.  Committee  for  the 
Implementation  of  Textile  Agreements. 

Conmiittae  foe  tiie  Inq|daiMntatioa  of  Texlite 
AgreenMota  i 

June  2, 198&  J 

Commissioner  of  Customs. 
Department  of  the'Treasury, 
Washington,  D.C.  20229.  ' 

Dear  Mr.  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive  of 
December  24, 1987,  concerning,  among  other 
things,  guaranteed  access  levels  for  certain 
cotton  and  man-made  fiber  textile  products, 
assembled  in  Jamaica  £rom  fabric  formed  and 
cut  in  the  United  States  and  exported  ht>m 
Jamaica  during  the  twelve-month  period 
which  t>egan  on  January  1, 1988  and  extends 
through  December  31, 1988. 

Effective  on  June  9, 1988,  the  directive  of 
December  24, 1987  is  amended  to  increase  the 
guaranteed  access  levels  for  cotton  and  man- 
made  fiber  textile  products  in  the  followin|^ 
categories,  under  the  terms  of  the  ourent 
bilateral  agreement  between  the 
Governments  of  the  United  States  and 
Jamaica:  | 


Category 

Guaramswt 

•ooMs  level 

(dozen) 

338/339/638/639         „_ 

1.500,000 
300,000 

i*1/S41 -,    

375,000 

2.000.000 

'"  1.550.000 

3.000,000 

347/348/647/848... 

352/652 

632 _     _            .„     

The  Committee  for  the  bnplementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(aJ(l).  ■ 
Sincerely, 
Ferenc  Mobiar, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
[FR  Doc.  88-128(n  Filed  8-8-88;  8:45  amj       • 
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DEPARTMENT  OF  DEFENSE 

Offica  of  ttM  S«cr«tary 

Daf  anaa  Sdanca  Board  Taak  Forca  on 
Stratagle  Anna  Radtictlon  Traaty 
(STARIT)  Vartflcatkwi  Procaduraa; 
MaatkiQ 

action:  Cancellation  of  meeting. 


The  meeting  notice  for  the 
Defense  Science  Board  Task  Force  on 
Strategic  Arms  Reduction  Treaty 
(START)  Verification  Procedures 
scheduled  for  May  10-11, 1988  as 
published  in  the  Federal  Register  (Vol 
53,  No.  88,  Page  16315.  Friday,  May  6,  . 
1988.  FR  Doc  B8-10105)  has  been 
cancelled. 
Linda  M.  Bymim, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
June  1, 1968. 
[FR  Doc  88-12815  I^ed  e-&-«8: 8:45  amJ 

■HJJNQ  COM  Mie.01-M 


Dafanaa  Sdanca  Board  Task  Forca  on 
Uaa  ol  Conunarcial  Componanta  In 
Military  Equipmant,  Ravialt;  Maating 

ACnoN:  Cancellation  of  meeting. 

•UMMARV:  The  meeting  notice  for  the 
Defense  Science  Board  Task  Force  on 
Use  of  Commercial  Components  in 
Military  Equipment — Revisit  scheduled 
for  June  17, 1988  as  published  in  the 
Federal  Register  (Vol.  53,  No.  14,  Page 
1815,  Friday,  January  22, 1988,  FR  Doc 
88-1315]  has  been  cancelled. 
Linda  M.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

June  1, 198a 
[FR  Doc.  88-12816  Filed  6-8-88;  a45  amJ 

MJJNa  COM  MM-OVM 


Dafanaa  Sdanca  Board  Taak  Forca  on 
Dafanaa  Induatrial  Cooparation  With 
Pacific  Rim  Nationa;  Maating 

action:  Notice  of  Advisory  Committee 
Meetings. 


summary:  The  Defense  Science  Board 
Task  Force  on  Defense  Industrial 
Cooperation  With  Pacific  Rim  Nations 
will  meet  in  closed  session  on  June  23- 
24. 1988  at  the  Institute  for  Defense 
Analyses,  Alexandria,  Virginia. 

The  mission  of  the  Defense  Science 
Board,  is  to  advise  die  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Acquisition  on  scientific  and 
technical  matters  as  they  affect  the 
perceived  needs  of  the  Department  of 
Defense.  At  this  meeting  the  Task  Force 
will  examine  the  potential  for  .achieving 
U.S.  security  objectives  in  the  Pacific 
Rim  area  through  defense  industrial 
cooperation  with  the  nations  of  that 
area: 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act. 
Pub.  L  92-463,  as  amended  (5  U.S.C 
App.  n  (1982)),  it  has  been  determined 
that  this  DSB  Task  Force  meeting 
concerns  matters  listed  in  5  U.S.C 
552b(c)(l)  (1982).  and  Uiat  accordingly 
this  meeting  will  be  closed  to  the  public 
Unda  M.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

June  1, 19e& 

[FR  Doc.  88-12817  Filed  6-&-«8;  8:45  am] 

SUMO  COM  SSW-01-M 


DEPARTMENT  OF  EDUCATION 

Propoaad  Information  CoNaction 
flaquasta 

AQENCV:  Department  of  Education.    ' 

ACTION:  Notice  of  Proposed  Information 
Collection  Requests. 

summary:  The  Director,  Information 
Technology  Services,  invites  comments 
on  the  proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  198a 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  July  7, 
1988. 


:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Jim  Houser,  Desk  Officer, 
Dei>artment  of  Education.  Officer  of  - 
Management  and  Budget  728  Jackson 
IHace,  NW:,  Room  saw.  New  Executive 
Office  Building,  Washington.DC  20503. 
Requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Margaret  B.  Webster, 
Department  of  Education,  400  Maryland 
Avenue,  SW..  Room  5624,  Regional 
Office  Building  3,  Washington.  DC  • 
20202. 


FOR  RIRTMCR  INFORMATION  CONTACT: 

Margaret  R  Webster  (202)  732-3915. 

SUFPLEMDITARY  INFORMATION:  Section 

3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C  Chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(OMB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportunity  to  conmient  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations. 

The  CKrector.  Information  Technology 
Services,  publishes  this  notice 
containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.,  new.  revision,  extension,  existing  or 
reinstatement;  (2)  Title:  (3)  Frequency  of 
collection;  (4)  The  affected  public;  (5) 
Reporting  burden;  and/or  (6) 
Recordkeeping  burden:  and  (7)  Abstract 
OMB  invites  public  comment  at  the 
address  specified  above.  Copies  of  the 
.  requests  are  available  from  Margaret 
Webster  at  the  address  specified  above. 

Dated:  June  2. 1988. 
CarioaU.Rke. 

Director  for  Information  Technology  Services. 
Office  of  Postsecondary  Education 

Type  of  Review:  Extension 

Title:  Lender's  Request  for  Interest  and 
Special  Allowance  for  Loans  Made 
firom  Tax-Exempt  Funds 

Frequency:  Quarterly 

Affected  PubJia  Businesses  or  other  for- 
profit 

Reporting  Burden: 
Responses:  300 
Burden  Hours:  352 

Recordkeeping: 
Recordkeepen:  75 
Burden  Hours:  113 

Abstract-  This  form  will  be  used  by 
lenders  participating  in  the 
Guaranteed  Student  Loan  (GSL)  and 
PLUS  programs.  The  Department 
will  use  the  information  to  pay 
interest  and  special  allowance 
payments  to  tax-exempt  lenders. 

Office  of  Postsecondary  Education 

Type  of  Review:  Extension 

Title:  Lender's  Request  for  Interest  and 
Special  Allowance 

Frequency:  Quarterly 

Affected  Public:  Business  or  other  for- 
profit 
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Reporting  Burden: 
Responses:  46,000 
Burden  Hours:  79,200 
Recordkeeping: 
Recordkeepers:  12.000 
Burden  Hours:  18,000 
Abstract-  This  form  will  be  used  by 
lenders  participating  in  the 
Guaranteed  Student  Loan  (GSL)  and 
PLUS  programs.  The  Department 
will  use  the  information  to  pay 
interest  and  special  alloivance 
payments  to  lenders. 

Office  of  Postsecondary  Education 

Type  of  Review:  Reinstatement 

Title:  Tape  Dimip  Procedures  for  the 
Guaranteed  Student  Loan  (GSL)  and 
PLUS/SLS  Programs 

Frequency:  Annually 

Affected  Public:  State  or  local 

governments;  non-profit  institutions 

Reporting  Burden: 
Responses:  106 
Burden  Hours.'^  4,752 

Recordkeeping; 
Recordkeepers:  0 
Burden  Hours:  0 

Abstract-  State  and  private,  nonprofit 
guarantee  agencies  provide  specific 
data  on  the  GSL  and  n.US/SLS 
Programs,  via  magnetic  tape,  to  the 
Department.  The  Department  uses 
the  data  to  describe  the 
characteristics  of  borrowers;  to 
assess  the  impact  of  various 
legislative,  regulatory  and 
budgetary  proposals:  and  to  monitor 
borrower  fraud  and  abuse. 

Office  of  Postsecondary  Education 

Type  of  Review:  Reinstatement 

Title:  New  and  Continuation 

Application  for  Grants  under  the 
Upward  Boimd  Program 

Frequency:  Annually 

Affected  Public:  State  or  local 

governments:  non-profit  institutions; 
small  businesses  or  organizations 

Reporting  Burden: 
Responses:  700 
Burden  Hours:  23,800 

Recordkeeping: 
Recordkeepers:  0 
Burden  Hours:  0. 

Abstract- This  form  will  be  used  by 
institutions  of  higher  education, 
public  and  private  agencies  or 
organizations,  and  in  exceptional 
cases,  secondary  schools,  to  apply 
for  funding  under  the  Upward 
Bound  Program.  The  Department 
will  use  the  information  to  make 
grant  awards. 

[FR  Doc  88-12814  Filed  6-6-88: 8:45  am] 


Notica  Inviting  AppUcations  for  Naw 
Slata  Oram  Awrarda  for  Fiscal  Yaar 
1908 

Title  of  Program:  Training  Personnel 
for  the  Education  of  the  Handicapped. 

CEDA  Ato.-84.029H4. 

Purpose:  To  increase  the  quantity  and 
improve  the  quality  of  personnel  to 
educate  children  and  youth  with 
handicaps.  Applications  for  State  grants 
may  be  submitted  by  State  educational 
agencies  (SEAs). 

Subsequent  to  the  initial  publication  of 
application  announcements  for  fiscal 
year  (FY)  1988.  the  Conference  report 
accompanying  the  FY  1988 
appropriations  bill  expressed  an 
expectation  that  10  percent  of  the  funds 
available  for  awards  under  Part  D  of  the 
Education  of  the  Handicapped  Act 
(EHA-D)  would  be  awarded  under 
section  632.  The  Secretary  has  decided 
to  supplement  the  FY  1988  awards  under 
section  632  of  the  EHA-D  by  inviting 
SEAs  to  submit  applications — including 
SEAs  that  have  received  new  or 
continuation  grants  under  the  State 
Grant  Program  (84.029H)  for  FY  196&— 
for  additional  funds.  Each  SEA  that 
submits  an  application  will  receive  a 
grant. 

Deadline  for  Transmittal  of 
Applications:  July  20, 1988. 

Applications  Available:  June  10, 1988. 

Estimated  Range  of  Awards:  $10,000 
to  $40,000. 

Estimated  Average  Size  of  Awards: 
$25,000. 

Estimated  Number  of  Awards:  2A. 

Project  Period:  12  months. 

Applicable  Regulations:  (a)  The 
Training  Personnel  for  the  Education  of 
the  Handicapped  Program,  34  CFR  Part 
319,  52  FR  25830  et  seq.\  and  (b)  Uie 
Education  Department  General 
Administration  Regulations,  34  CFH 
Parts  75,  77,  78,  and  80. 

For  Applications  or  Information 
Contact:  Norman  D.  Howe,  U.S. 
Department  of  Education,  Office  of 
Special  Education  F*rogram8,  Division  of 
Personnel  Preparation,  400  Maryland 
Avenue,  S.W.  (Switzer  Building,  Room 
3094— M/S  2313),  Washington.  DC 
20202.  Telephone:  (202)  732-107a 

Program  Authority:  20  U.S.C.  1432. 
Dated:  June  2. 198& 

(Catalog  of  Federal  Domestic  Assistance  No. 
84.029:  Training  Personnel  for  the  Education 
of  the  Handicapped) 
Madeleine  Will, 

Assistant  Secretary,  Office  of  Special 
Education  and  Rehabilitative  Services. 
[FR  Doc.  88-12813  Filed  fr-e-88:  8:45  am] 
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[CnMNO.:S4i)73Cl  i 

National  Diffusion  Network  Program; 
Application  for  New  OissMnination 
Process  Awards  for  Fiscai  Year  1988 

Acnoft  Extension  of  deadline  date  for 
transmittal  of  applications. 

The  Secretary  extends  the  deadline 
date  for  transmittal  of  applications  from 
June  1, 1988  to  August  1. 1988. 

On  January  28, 1988  the  Secretary 
published  in  the  Fedraal  Regiirtar  (53  FR 
2532}  a  notice  inviting  applications  for 
new  Dissemination  I^ocess  awards. 
Detailed  information  is  included  in  that 
notice.  On  March  31, 1968  the  Secretary 
published  in  the  Fedenl  Register  (53  FR 
10418)  a  notice  extending  the  closing 
date  for  transmittal  of  applications  to 
June  1. 198& 

The  purpose  of  this  notice  is  to  further 
extend  the  closing  date  for  transmittal 
or  applications  so  that  potential 
appEcants  may  have  additional  time  to 
complete  their  applications. 

For  Applications  or  Information 
Contact:  Mrs.  Linda  Jones.  U.S. 
Department  of  Education,  555  New 
Jersey  Avenue  ^fW,  Room  510, 
Washington.  DC  20208.  Telephone:  (202) 
357-6153. 

Program  AutlMritjr.  20  U.S.C  3851. 
Dated:  June  2, 1968. 
Cheater  E.  FliiB,  Jr.. 

Assistant  Secretary  and  Counselor  to  the 

Secretary. 

[FR  Doa  88-12812  Filed  6-6-88;  8:45  am] 


DEPARTMENT  OF  ENERGY  < 

Assistant  Secretary  for  International 
Affairs  and  Energy  Emergencies 

Proposed  Subsequent  Arrangement; 
Australia 

Pursuant  to  sectim  131  of  the  Atomic 
Energy  Act  of  1954,  as  amended  (42 
U.S.C.  2160)  notice  is  hereby  given  of  a 
proposed  "subsequent  arrangement" 
under  the  Agreement  for  Cooperation 
between  the  Government  of  the  United 
States  of  America  and  the  Government 
of  Australia  concerning  Peaceful  Use*  of 
Nuclear  Energy. 

The  subsequent  arrangement  to  be 
carried  out  under  the  above-mentioned 
agreement  involves  approval  of  the 
following  sale:  Contract  Number  S-AU- 


132,  for  the  sale  of  5  milligrams  of 
plutonium-239  to  the  Australian 
Radiation  Laboratory,  Yallambie, 
Victoria,  Australia,  for  use  in  emission 
rate  studies. 

In  accordance  with  section  131  of  the 
Atomic  Energy  Act  of  1964,  as  amended, 
it  has  been  determined  that  this 
subsequent  arrangement  will  not  be 
inimical  to  the  common  defense  and 
security. 

This  subsequent  arrangement  will 
tal^e  effect  no  sooner  than  fifteen  days 
after  the  date  of  publication  of  this 
notice. 

For  the  Department  of  Energy. 

Dated  June  2, 196&    . 
GMrt>I-Bcwll«y.|r.. 
Principal  Deputy  Assistant  Secretary  for 
International  Affairs  and  Energy 
Emergencies. 
PH  Doc.  S8-12790  Filed  6-8-88;  8»45  am] 
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Proposed  Sul>sequent  Arrangement; 


Pursuant  to  section  131  of  the  Atomic 
Energy  Act  of  1954,88  amended  (42 
U.S.C.  2160)  Botice  is  hereby  givai  of  a 
proposed  "subsequent  arrangement" 
under  the  Additional  Agreement  iat 
Cooperation  between  the  Government  of 
the  United  States  of  America  and  the 
European  Atomic  Energy  Community 
(EURATOM)  concerning  Peaceful  Uses 
of  Atomic  Energy,  as  amended,  and  the 
Agreement  for  Cooperation  between  the 
Government  of  the  United  States  of 
America  and  the  Government  of  Japan 
concerning  Qvil  Usee  of  Atomic  Energy, 
as  amended. 

The  subsequent  arrangement  to  be 
carried  out  under  the  above-mentioned 
agreements  involves  approval  of  the 
following  retransfer  RTD/IA(EU>-42, 
for  the  transfer  of  fuel  elements 
.  containing  4.992  kilograms  of  uranium, 
enriched  to  93.17  percent  in  the  isotope 
uranium-235.  from  France  to  Japan  for 
use  as  fuel  in  the  KYOTO  University 
reactor. 

In  accordance  with  section  131  of  the 
Atomic  Energy  Act  of  1954.  as  cmiended, 
it  has  been  determined  that  this 
subsequent  arrangement  vnll  not  be 
inimical  to  the  common  defense  and 
security. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  fifteen  days 


after  the  date  of  publication  of  this 
notice. 

For  the  Department  of  Energy. 
Dated:  June  2. 1988. 
Georie  J.  Bradlay.  Jr., 

Principal  Deputy  Assistant  Secretary  for 

International  Affairs  and  Energy 

Emergencies. 

[FR  Doc.  88-12800  nied  6-6-88;  8:45  am] 


Economic  Regulatory  Administration 

(DodMt  Na  EfU  C«E  88-12;  CartMleaflon 
NeMce    171 

Filing  of  Certification  of  CompHance; 
Coal  CmmUMv  of  New  Eledrle 
PowerpbHila;  Panda  Energy  Corp. 

AOENCV:  Economic  Regulatory 
Administration.  DOE. 

ACnON:  Notice  of  filing. 


r.  Title  D  of  the  Pbweririant  and 
Industrial  Fuel  Use  Act  of  1978,  as 
amended  ("FUA"  or  "the  Act")  (42 
U.S.C  8301  et  seq.)  pnyvides  that  no  new 
electric  powerplant  may  be  constructed 
or  opeikted  as  •  base  load  powerplant 
without  the  capability  to  use  coal  or 
another  alternate  fuel  as  a  {vimary 
energy  source  (section  201(a)).  In  order 
to  meet  the  requirement  of  coal 
capability,  the  owner  or  operator  of  any 
new  electric  powerplant  to  be  operated 
as  a  base  load  powerplant  proposing  to 
use  natural  gas  or  petroleom  as  its 
primary  energy  source  may  certify, 
plusuant  to  section  201(d),  to  the 
Secretary  of  Energy  prior  to 
construction,  or  pri<w  to  operation  as  a 
base  load  poweiplant  that  such 
powerplant  ha*  capability  to  ase  coal  or 
another  alternate  fiiel.  Svich  certification 
estabUsfaes  ctmipHance  with  section 
201(a)  as  of  the  date  it  is  filed  withihe 
Secretary.  The  Secretary  is  required  to 
publish  in  the  Federal  Register  a  notice 
reciting  that  the  certification  has  been 
filed.  One  owner  and  operator  of  a 
proposed  new  electric  base  load 
powerplant  has  filed  a  self  certification 
in  accordance  with  section  201(d). 
Further  information  is  provided  in  the 
awnmcNTARY  information  section 
below. 

SUPPLEMENTARY  INFOmiATION:  The 

following  company  filed  a  self 
certification: 


Name 

DMe_ 

Typeladllty 

capadly 

Locatian 

Panda  EiMfi^  CofpL  tMbM,  TX                 ,  , 

5-17-88 

Coganaralton  Combtawd  Cycle 

11.4 

(MM.TX 

« 

Amendments  to  FUA  on  May  22, 1987 
(Pub.  L.10(M2^  altered  the  general 

Erohibitions  to  include  only  new  electric 
aseload  powerplants  and  to  provide  for 
■  the  self  certification  procedure. 

Issued  in  Washington,  DC  on  May  25, 1988. 
Constance  L  Buckley, 
Acting  Director.  Office  of  Fuels  Programs. 
Economic  Regulatory  Administration. 
(FR  Doc  88-12757  Filed  &-6-8a;  8:45  am] 


Federal  Energy  Regulatory 


(Docket  Noe.  E888-38-000.  et  aL] 

PacHICorp  doing  business  as  Pacific 
Power  ft  UgM  Ca  et  al.;  Electric  Rate, 
Smal  Power  Production,  and 
Interioddng  Directorate  Filings 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Pacific  Power  ft  U^l  Ca 

(Dodcet  No.  ES8&-38-000] 
May  31, 1968. 

Take  notice  that  on  May  19, 1988. 
PadfiCorp  dba  Pacific  Power  ft  Light 
Company  (Pacific)  filed  its  application 
with  the  Federal  Eneigy  Regulatory 
Commission,  pursuant  to  Section  204  of 
the  Federal  Power  Act,  seeking  an  order 
authorizing  it  to  (1)  guaranty  up  to 
$15,000,000  principal  amount  of  debt 
together  with  interest  thereon,  on  behalf 
of  its  PacifiCorp  K  Mus  Employee 
Savings  and  Stodc  Ownership  Plan  and 
Trust  and  (2)  enter  into  such  agreements 
or  arrangements  with  financial 
institutions  necessary  to  effect  the 
quaranty. 

Comment  date:  June  14, 1986.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Vermont  Electric  Power  Company, 
iac. 

[Docket  No.  ER88^11-000] 
June  1, 1968. 

Take  notice  that  on  May  24, 1988. 
Vermont  Electric  Power  Company,  Inc. 
(VELCO)  tendered  for  filing 
substantially  identical  Agreements  for 
Transmission  Services  by  which  VELCO 
agrees  to  provide  transmission  services 
(a)  for  the  transmission  of  50  megawatts 
of  power  and  associated  energy  to  be 
taken  by  VELCO  at  the  New  Yoric/ 
Vermont  border  near  Whitehall,  New 
York,  and  to  be  delivered  to  Public 
Service  Company  of  New  Hampshire  at 
the  Vermont/  New  Flampshire  border 
near  Ascutney,  Vermont,  and  (b)  for  the 
transmission  of  75  megawatts  of  power 
and  associated  energy  to  be  taken  by 
VELCO  at  the  New  York/ Vermont 


border  near  Hoosick,  New  York,  and  to 
be  delivered  for  Boston  Edison 
Company  to  New  England  Electric 
System  at  the  Vermont/Massachusetts 
border  near  North  Adams, 
Massachusetts,  each  for  a  period  of  six 
months  commencing  on  May  1, 1988,  and 
each  at  a  rate  of  $1.50  per  kilowatt 
month. 

VELCO  proposes  that  the  Agreements 
for  Transmission  Services  become 
effective  on  May  1, 1988.  VELCO 
requests  waiver  of  the  Commission's 
regulations  to  allow  the  Agreements  to 
become  effective  as  of  that  date.  If 
waiver  is  granted,  VELCO  states  that 
there  will  be  no  adverse  effect  upon 
customers  under  VELCO's  other  rate 
schedules. 

VELCO  states  that  it  has  served  the 
filing  upon  the  Vermont  Public  Service 
Board,  the  Vermont  Department  of  Pubic 
Service,  Boston  Edison  Company,  Public 
Service  Company  of  New  Hampshire, 
Niagara  Mohawk  Power  Corporation. 
Northeast  UtiUties  Service  Corporation, 
and  New  England  Electric  System. 

Comment  date:  June  15, 1988.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Ohio  Power  Ca  and  Kentucky  Power 
Co. 

[Docket  No.  ER88-406-000] 
June  1, 1968. 

Take  notice  that  on  May  23, 1988. 
American  Electric  Power  Service 
Corporation  (AEP)  on  behalf  of  its 
affiliates,  Ohio  Power  Company  and 
Kentucky  Power  Company,  tendered  for 
filing  the  following: 

1.  The  Facilities  Agreement  among 
Kentucky  Power  Company,  Ohio  Power 
Company,  and  City  of  Vancebuig,  dated 
September  1, 1980. 

2.  The  Agreement  among  City  of 
Hamilton,  Ohio,  American  Municipal 
Power-Ohio,  Inc.  and  Ohio  Power 
Company,  dated  September  1, 1980. 

3.  The  Agreement  between  City  of 
Vancebury  and  Kentucky  Power 
Company,  dated  September  1, 1980. 

4.  Agreement  among  City  of  Hamilton, 
American  Municipal  Power-Ohio, 
Kentucky  Power  Company,  and  Ohio 
Power  Con^>any,  dated  May  1, 1988. 

5.  Agreement  between  Kentucky 
Power  and  City  of  Vanceburg,  Kentucky, 
dated  May  1, 1988. 

Items  1,  2,  and  3  above  are  being 
terminated  and  Items  4  and  5  are 
effectively  replacing  them.  These 
changes  in  contractual  arrangements  are 
necessitated  by  the  City  of  Hamilton's 
acquisition  from  the  City  of  Vancebtug 
of  the  Greenup  hydroelectric  facility. 

Copies  of  the  filing  were  served  upon 
American  Municipal  Power-Ohio.  City 


of  Hamilton,  City  of  Vanceburg,  Public 
Utilities  Commission  of  Ohio,  and 
Kentucky  Public  Service  Commission. 

Comment  date:  June  15, 1988.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Nortbem  States  Power  Go. 

[Docket  No.  ER8fr-«10-000] 
June  1, 1988. 

Take  notice  that  on  May  23, 1988. 
Northern  States  Power  Company 
(Minnesota)  tendered  for  filing  the 
Municipal  "Transmission  Service 
Agreement  Between  Northern  States 
Power  Company  (NSP)  and  the  City  of 
Truman. 

The  Municipal  Transmission  Service 
Agreement  is  an  initial  rate  schedule 
filing.  The  Municipal  Transmission 
Service  Agreement  essentially  provides 
that  NSP  will  wheel  power  and  energy 
delivered  to  it  by  the  Western  Area 
Power  Administration  to  the  Interstate 
Power  Company  for  ultimate  delivery  to 
Truman.  The  power  in  question  has 
been  sold  by  the  Missouri  Basin 
Municipal  Power  Agency  to  Truman. 
The  rate  and  charges  provided  for  this 
service  are  on  file  with  the  Commission 
for  similar  agreements  with  other  cities. 

NSP  requests  the  Municipal 
Transmission  Service  Agreement 
become  effective  on  May  1, 1988  and 
therefore,  requests  waiver  of  the 
Commission's  notice  requirements. 

Comment  date:  June  15, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  document. 

5.  Indiana  Michigan  Power  Co.    * 

(Docket  No.  ER88-40fr-000] 
June  1.1988. 

Take  notice  that  on  May  23, 1988, 
American  Electic  Power  Service  ~ 

Corporation  (AEP)  tendered  for  filing  on 
behalf  of  its  affiliate  Indiana  Michigan    • 
Power  Company  (l&M),  which  is  an  AEP 
affiliated  operating  subsidiary. 
Modification  No.  14  dated  May  1, 1988  to 
the  Agreement  dated  January  1, 1977 
between  I&M  and  the  Indiana  Municipal 
Power  Agency  (IMPA).  assignee  of  the 
City  of  Richmond,  Indiana.  The 
Commission  has  previously  designated 
the  1977  Agreement  as  I&M's  Rate 
Schedule  FERC  No.  70. 

This  Modification  updates  the 
Emergency  Service  and  Interchange 
Power  Service  Schedules  to  make  them 
similar  to  those  I&M  currently  has  on 
file  with  the  Commission. 

Copies  of  this  filing  were  served  upon 
IMPA.  RP&L,  the  Public  Service 
Commission  of  Indiana  and  the 
Michigan  Public  Service  Commission. 
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Comment  date:  fune  15, 1668,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Union  Electric  Co. 

[Dodtet  No.  ER84-6e(M)M] 
lune  1. 1988. 

Take  notice  that  on  May  20, 1988, 
Union  Electric  Company  tendered  for 
filing  an  amendment  to  its  filing  of 
January  14.  lesa  That  original  fihng 
included  tariff  sheets  in  compliance  with 
the  Commission's  Opinion  No.  279-A  in 
Docket  No8.  ER84-560-002  and  003 
issued  December  21. 1987,  and  the 
Opinion  and  Order  Establishing  Just  and 
Reasonable  Rates  (Opinion  279)  issued 
July  20, 1987.  in  docket  No.  ER84-5eo- 
000,  as  well  as  various  schedules  and 
workpapers  as  directed  by  the 
Commission's  Orders.  This  Amendment 
is  filing  pursuant  to  the  instructions  of 
the  Division  of  Electric  Power 
Application  Review  by  letter  dated 
April  25, 1988. 

Copies  of  the  filing  were  served  upon 
the  public's  utility's  jurisdictional 
customers,  intervenors  and  the  Missouri 
Public  Service  Commission. 

Comment  Dote:  June  15. 1968,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  oi  this  notice. 

7.  Upper  Peninsula  Power  Co. 
(Docket  Na  ERa8-4Q2-00) 
fune  1, 1988. 

Take  notice  that  on  May  19, 1968, 
Upper  Peninsula  Power  Company 
tendered  for  filing,  pursuant  to  Part  35  of 
the  regulabon  under  the  Federal  Power 
Act  an  Interconnection  Agreement 
between  Upper  Peninsula  Power 
Company  and  the  City  of  Escanaba 
dated  December  12. 1986. 

Comment  date:  June  15, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  document 

t.  PubBc  Service  Electric  and  Gas  Co. 
[Docket  No.  ERS8-tl2-000)  | 

June  1, 1988. 

Take  notice  that  on  May  24. 1988. 
Public.Service  Electric  and  Gas 
Company  (PSE*G)  tendered  for  filing  to 
Part  131.53  of  the  Commission's 
Regulations  a  Notice  of  Cancellation  of 
Sale  of  Power  Agreement  for  a  sale  of 
system  power  from  PSEAG  to 
Connecticut  Light  and  Power  Company 
for  the  period  January  1, 1968  through 
January  31, 1988. 

PSE&G  requests  that  the  cancellation 
be  made  effective  as  of  February  1, 1988. 
Consequently,  PSEAG  requests  waiver 
of  the  notice  requirements  to  the  extent 
necessary  to  accomplish  the  foregoing. 


Comment  date:  Jtme  15, 1988,  in 
"accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

•.  Central  Power  ft  Ligiit  Go. 

[Docket  No.  EL79-IMnz] 
fune  1. 1988. 

Take  notice  diat  on  May  20, 1988. 
Texas  Utilities  Electric  Company 
tendered  for  filing  in  the  above- 
referenced  proceeding  a  compliance 
Tariff  for  Transmission  Service  To.  From 
and  Over  Certain  HVDC 
Interconnections,  pursuant  to  the 
Commission's  Order  Approving 
Settlement  Issued  July  23, 1987  In  the 
above-referenced  docket.  The 
compliance  tariff  replaces  references  to 
the  South  HVDC  Interconnection  with 
references  to  an  East  HVDC 
Interconnection,  as  ordered  by  the 
Commission  in  its  Order  Approving 
Settlement.  The  compliance  filing  also 
includes  a  provision  concerning 
reservation  of  capacity  by  qualified 
utilities.  The  compliance  filing  reflects 
no  change  in  the  rates  presently  on  file. 

Comment  date:  June  15, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Fkeepoit  Geothennal  Resources 
Company,  a  Delaware  Corporadon 

[Docket  No.  QF87-^86-002] 
June  2. 198& 

On  May  13, 1988,  Freeport  Geothennal 
Resources  Company,  a  Delaware 
Corporation  (Applicant).  dP  1180  N. 
Dutton,  Suite  200,  Santa  Rosa.  California . 
95401-4808.  submitted  for  filing  an 
application  for  certification  of  a  facility 
as  a  qualifying  small  power  production 
facility  pursuant  to  \  292.2X1^  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  apptication  for  recertification 
requests  that  approximately  1.3  miles  of 
230  kV  transmission  line,  to  be 
constructed  by  Applicant  be  determined 
to  be  part  of  the  qualifying  smaD  power 
production  facility.  The  proposed 
transmission  line  will  interconnect  the 
facility  with  the  transmission  system  of 
Pacific  Gas  and  Electric  Company 
(PG&E).  The  transmission  line  will  be 
utilized  to  transmit  the  qualifying 
facility's  electric  power  output  to  PG&E, 
and  to  transmit  standby,  maintenance 
and  back  up  power  from  PG&E  to  the 
facility.  The  facilify  was  previously 
certified  as  a  qualifying  small  power 
production  facility  on  February  23, 1988, 
Freeport  Geothennal  Resources 
Company,  a  Delaware  Corporation, 
Docket  No.  QF87-586-001, 42  FERC 
162,145.  All  other  faciHfy's 
characteristics  remain  unchanged. 


Comment  date:  Thirty  days  from 
publication  in  the  Fadoral  Register,  in 
accordance  with  Standard  Paragraph  B 
at  the  end  of  this  notice. 

11.  Fteeport-McMoRan  Rasouroe 
Partners  limited  Partnanfalp,  a 
Delaware  limited  partnership 

[Docket  No.  QF87-M7-002] 
June  2, 19ea 

On  May  13, 1988,  Pyeeport-McMoRan 
Resource  Partners  Limited  Partnership,  a 
Delaware  limited  partnership 
(Applicant),  of  1160  N.  Dnttoot  Suite  200, 
Santa  Rosa,  California  95401-4606, 
submitted  for  filing  an  application  for 
certification  of  a  facility  as  a  qualifying 
small  power  prodnctloo  facilify  pursuant 
to  1 292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  sofamittal  constitntes  a, 
complete  filing. 

lie  application  for  recertification 
requests  that  approximately  1.8  miles  of 
23Q.kV  bvnsmission  line,  to  be 
constructed  by  Applicant,  be  determined 
to  be  part  of  the  qualifying  small  power 
production  facility.  The  proposed 
"transmission  line  will  interconnect  the 
facilify  with  the  tranamission  system  of 
Pacific  Gas  and  Electric  Company 
(PG&E).  The  tranamission  line  will  be 
utilized  to  transmit  the  qualifying 
fadlify's  electric  power  output  to  PG&B, 
and  to  transmit  standby,  maintenance 
and  back  up  power  from  PG&E  to  the 
facilify.  The  facilify  was  previousfy 
certified  as  a  qualjying  small  power 
production  fadlify  m  February  24, 1668, 
Freeport4klcMoRan  Resource  Partners 
Limited  Partnership,  a  Delaware  limited 
partnership.  Docket  No.  QF87-687-a)l, 
42  FERC  162447.  All  other  fadlify's 
characteristics  remain  unchanged. 

Comment  date:  Thirfy  days  from 
publication  in  the  Federal  Register,  in 
accordance  widi  Standard  Pvagraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motimi 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing.are  on  file  with  the 


Comnrissionend  are  available  for  public 

inspection. 

LoisIXCaBhdL 

Acting  Secntary. 

[FR  Doc.  88-12807  Filed  &-6-8B:  8:45  am] 
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P«nnEasl  GM^andOM  Co,  at  aL; 
Natural  gaa  cortificate  flHngs 

June  1, 1988. 

Take  notice  that  the  folbwing  filings 
have  been  made  with  the  Commission: 

1.  PaonEast  Gas  Servkes  Company 

[Docket  No.  CP88-38&-O00] 

Take  notice  tiiat  on  May  11. 1988, 
PennEast  Gas  Services  Company 
(Aiq)licant),  Post  Office  Box  2521. 
Houston,  Texas  77252,  filed  in  Dodcet 
Na  CP88-388-000  an  application 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act  requestizig  authorization  to 
provide  long-term  firm  storage  and  firm 
transportation  service  for  Valley  Gas 
Company  (Valley),  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

It  is  indicated  that  on  April  30, 1987, 
Applicant  filed  an  application  in  Docket 
No.  CP87-312-000  to  render  a  firm 
storage  and  transportation  service 
commencing  April  1, 1988  under  Rate 
Schedule  PSS  and  T-1.  It  is  fivther 
indicated  tiiat  Aj^licant  in  an  amended 
application  in  Docket  No.  CP87-92-002 
filed  on  January  15, 1988,  requested 
approval  to  implement  such  service 
commencing  November  of  1989. 
Applicant  states  that  the  PSS  storage 
service,  as  requested  in  Docket  No. 
CPt7-312-00,  is  based  upon  10  Bcf  of 
storage  capadfy  to  be  developed  by 
Applicant  at  the  North  Summit  Pool 
located  in  Fayette  Counfy, 
Pennsylvania,  in  combination  with  the 
purchase  by  Applicant  of  19  Bcf  of 
storage  service  from  CNG  Transmission 
Corporation,  also  pending  authorization 
in  Docket  No.  CP87-312-O0a  AppUcant 
further  stateaTdiat  the  ^rage  service 
specifies  a  maximinn  daify  wilfadrawal 
quantify  of  up  to  196,104  dt  equivalent 
per  day  under  Applicanf  s  Rate 
Schedule  PSS. 

Applicant  submits  that  Valley  has 
reqmBted  storage  service  from 
Applicant  under  Applicant's  proposed 
Rate  Schedule  PSS  and  has  entered  into 
a  precedent  agreement  dated  September 
23, 1987  with  Applicant  for  a  maximum 
daily  witiidra wal  quantify  of  1 ,000  dt 
equivalent  Af^Iicant  fuil^er  submits 
that  a  position  of  the  storage  capadfy 
proposed  in  Dodcet  No.  CPe7-312-000 


was  undesignated  and  would  be  utilized 
to  render  the  proposed  service  for 
VaUey. 

Applicant  proposes  on  behalf  of 
Valley,  pursuant  to  Rate  Schedule  PSS, 
to  receive  gas  from  Valley  at  the  receipt 
point  specified  in  the  service  agreement 
and  to  inject  such  gas  into  Apj^icant's 
storage  capadfy,  and  to  withdraw  gas 
from  Applicant's  storage  capadfy  and 
deliver  such  gas  for  the  account  of 
Valley  at  the  delivery  point  spedfied  in 
the  service  agreement.  Also,  Applicant 
proposes,  when  capacify  is  available  on 
Applicant' systein  for  receipt  of  gas  from 
or  for  the  account  of  Valley,  to  receive 
from  or  for  the  account  of  Valley 
quantities  of  gas  and  inject  into  storage 
for  Valley's  account  such  quantities  of 
gas.  AppUcant  proposes  to  withdraw 
from  storage  Cor  Valley,  at  Valley's 
request  quantities  of  gas  from  the 
Valley's  storage  inventory  up  to  die 
Valley's  maximum' daily  withdrawal 
quantify  (and  such  additional  quantify 
as  Applicant  in  its  judgement  is  able  to 
withdraw]  and  deliver  to  or  for  the 
account  of  Valley  such  quantities  less 
company  use  gas,  all  subject  to  the 
provisions  of  Rate  Schedule  PSS. 

In  addition  to  the  firm  storage  service 
contracted  for  by  Valley,  AppUcant 
proposes  to  render  to  Valley  a  long-term 
firm  transportation  service  pursuant  to 
AppUcant's  firm  transportation  Rate 
Schedule  T-l.  Applicants  proposes  to 
transport  for  Valley  on  a  daily  basis 
natural  gas  up  to  ccmtract  demand 
quantify  of  966  dt  equivalent 
commencing  November  15, 1988. 

Applicant  states  that  a  copy  of  die 
preoedeitt  ^reement  and  profbrma 
storage  service  and  transportation 
agraeoients  between  Applicant  and 
VaUey  are  attached  in  Exhibit  I  to  die 
appUcatkm. 

It  is  indicated  that  Applicant  would 
charge  Valley,  pursuant  to  Rate 
Sdiedules  PSS  and  T-l,  such  rates  to  be 
deiired  and  chatged  as  proposed  in 
Docket  fto.  CPw-m-om. 

Comment  data:  June  22, 1968,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

2.  Southern  Natunl  Gas  Company 
[Docket  No.  CPB8-a87-000] 

Take  notice  that  on  April  29, 1968, 
Southern  Natural  Gas  Company 
(Southern),  P.O.  Box  2563,  Bimtid^ham, 
Alabama  SS20Z-2SBS,  filed  in  Docket  No. 
CP88-S67-000  an  application,  as 
amended  May  19, 1988,  pursuant  to 
section  7(b)  of  the  Natural  Gas  Ad  for 
permission  and  approval  to  abandon  its 
interest  in  certain  pipeUne  and 
regulating  fadlities.  all  as  more  fully  set 
fordi  in  the  request  on  file  with  the 


Commisdon  and  open  to  public 
inspection. 

Southern  proposes  to  abandon  by 
assignment  to  Huffco  Petroleum 
Corporation  (Huffco)  its  interest  in 
approximately  6.5  miles  of  10-inch 
pipeline  and  related  measurement  and 
appurtenant  facilities  extending  from  a 
production  platform  in  Eugne  Island 
Area,  Block  280,  offshore  Louisiana,  to 
an  interconnection  with- Sea  Robin 
Pipeline  Company's  24-inch  pipeline  in 
Eugene  Island  Area,  Block  273,  offshore 
Louisiana.  Southern  states  that  it  has 
agreed  to  assign  the  Fadlities  to  Huffco 
piirsuant  to  an  agreement  between 
Southern  and  Huffco  dated  April  1, 1988. 

Southern  states  further  that  the 
abandonment  of  the  facilities  would  not 
result  in  termination  of  any  service  to  its 
customers,  and  that  the  purpose  of  such 
abandonment  is  to  provide  partial 
consideration  for  the  reformation  of  a 
Gas  Purchase  Contract  between  Huffco 
and  Southern,  the  terms  of  which  are 
subjecf  to  an  understanding  of 
confidentialify  between  the  parties. 

Comment  date:  June  22, 1968,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

3.  Tennessee  Gas  Pipeline  Company 

[Docket  No.  CP88-400-000] 

Take  notice  that  on  May  19, 1968. 
Tennessee  Gas  Pipeline  Company 
(Tennessee).  P.O.  Box  2511.  Houston. 
Texas  77252,  filed  in  Docket  No.  CP88- 
400-000  an  application  pursuant  to 
section  7(b)  of  the  Natural  Gas  Act  for 
permission  and  approval  to  abandon 
certain  facilities  in  offshore  Louisiana, 
aU  as  more  fully  set  fordi  in  the 
application  on  file  with  the  Commission 
and  open  to  public  inspection. 

Tennessee  requests  authorify  to 
abandon  natural  gas  pipeline, 
compression  and  metering  fadlities 
located  in  West  Delta  Blocks  68.  69,  70, 
71, 94. 95,  and  96  and  Grand  Isle  Block 
43.  whidi  facilities  are  designated  by 
Tennessee  as  the  Grand  Isle  Gathering 
System.  It  is  stated  that  these  facilities 
consist  of  25  segments  of  pipeline 
ran^ng  in  length  from  0.07  mile  to  6.64 
miles  and  ranging  in  size  frvnn  4  inches 
to  16  inches,  a  total  of  6,000  horsepower 
of  compression  located  on  four  offshore 
platforms,  seven  measuring  facilities 
installed  on  various  offshore  platforms 
and  other  appurtenant  facilities. 

Tennessee  states  that  the  fadlities  of 
the  Grand  Isle  Gathering  System  have 
been  and  presentiy  are  utilized  for  the 
production,  transportation  and  delivery 
of  natural  gas  produced  from  various 
wells  located  in  the  West  Delta  and 
Grand  Isle  offshore  areas  to  metering 
facilities  located  on  the  platform 
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designated  the  Grand  Isle  43AA 
platform  on  OCS  Block  0175.  offshore 
Louisiana.  It  is  further  stated  that  aU  of 
the  gas  delivered  to  Tennessee  through 
these  metering  facilities  is  purchased  for 
Tennessee's  system  supply  under 
various  gas  purchase  agreements 
between  Tennessee  and  Conoco.  Inc., 
Atlantic  RichHeld  Company.  Texaco 
Producing  Inc.,  and  Cities  Service  Oil 
and  Gas  Corporation  (referred  to 
collectively  as  CATC).  Upon  receipt  of 
the  CATC  gas  on  the  Grand  Isle  43AA 
platform,  Tennessee  transports  the  gas 
through  its  existing  facilities  to  its 
onshore  pipeline  system. 

Tennessee  proposes  to  effect  the 
abandonment  by  transferring  all  title 
and  interest  in  the  Grand  Isle  Gathering 
System  to  CATC.  Tennessee  notes, 
however,  that  this  arrangement  is 
contingent  on  an  FERC  finding  that, 
following  approval  of  the  subject 
abandonment,  the  Grand  Isle  Gathering 
System  will  not  be  subject  to  FERC 
jurisdiction -under  the  Natural  Gas  Act. 
It  is  stated  that  such  a  finding  by  the 
FERC  is  to  be  requested  in  a  companion 
filing  with  the  FERC  to  be  made  by 
CATC. 

Tennessee  explains  that  in  the  past  it 
has  entered  into  various  operating 
agreements  with  CATC  for  various 
segments  of  the  Grand  Isle  Gathering 
System.  Despite  these  operating 
agreements,  Tennessee  asserts  that  total 
costs  of  operation  and  maintenance  of 
the  Grand  Isle  System  have  been 
comparatively  high,  exceeding 
$1,500,000  per  year.  In  addition,  it  is 
noted  that  considerable  employee  effort 
has  been  expended  to  evaluate  and 
recoup  from  CATC  appropriate 
reimbursement  for  CATCs  production 
related  usage  of  the  Grand  Isle  System. 

Tennessee  asserts  that  by  conveying 
the  Grand  Isle  System  to  CATC,  it  will' 
maintain  the  same  gas  supply  dedication 
while  eliminating  all  the  expenses  of 
maintaining  and  operating  die  system. 
Tennessee  states  that  such  a  reduction 
in  operating  expenses  would  generate 
savings  to  Tennessee's  customers. 

Comment  date:  June  22, 1988.  in 
accordance  with  Standard  Baragrap^  F 
at  the  end  of  this  no^ce. 

4.  TnoKantinnilal  Gas  Pipe  Line 
Compuiy 

(Docket  No.  CP88-391-O00) 

Take  notice  that  on  May  12, 1988,  as 
supplemented  May  20, 1988, 
Transcontinental  Gas  Pipe  Line        J 
Corporation  (Transco),  Post  G^ce  Box 
1396,  Houston.  Texas  77251.  filed  an 
application  in  Docket  No.  CP88-391-O0a 
proposing  to  restructure  the  sales, 
transportation  and  storage  services 


offered  to  its  customers,  for 
abandonment  authorization  and  for 
approval  of  tariff  changes  pursuant  to  a 
stipulation  and  agreement  and  in 
accordance  with  the  provisions  of 
sections  4  and  7  of  the  Natural  Gas  Act 
and  the  applicable  provisions  of  the 
Conmiission's  regulations,  all  as  more 
fully  set  forth  in  the  application  which  is 
on  file  with  the  Comifiission  and  open  to 
public  inspection. 

Applicant  requests  authorization 
among  other  things.  (1)  to 
comprehensively  restructiu«  the  basic 
services  Offered  by  the  pipeline  to 
include  flexible  sales  and  transportation 
optiOhs;  (2)  to  provide  an  opportunity  for 
customers  to  submit  new  or  revised 
entitlement  nominations  for  such 
service;  and  (3)  to  implement  a  gas 
inventory  charge  (Option  Service  ' 
Charge]  in  conformance  with  the 
fundamental  principles  and  policies 
underlying  Order  No.  500.  Transco 
states  that  the  service  restructuring 
proposal  involves  the  updating  of 
Volumei  of  Applicant's  FERC  Gas 
Tariff  to  eUminate  or  suspend  outdated 
rate  schedules  or  provisions,  and  to 
offer  a  basket  of  new  and  existing 
services. 

Applicant  states  that  the  instant  filing 
represents  an  offer  of  settlement 
because  it  is  the  result  of  negotiations 
involving  Transco,  its  customers  and 
other  interested  participants.  Applicant 
accordingly  requests  that  this  filing  be 
processed  under  the  provision  of  the 
Rules  of  Practice  and  Procedure  dealing 
with  offers  of  setdement.  Rule  002  et 
seq. 

"Transco  summarizes  the  major 
elements  of  the  setdement  agreement  as 
follows: 

(1)  Transco  states  that  it  is  offering  a 
new  MDQ  Rate  Schedule  as  a  vcdnntary 
alternative  to  its  CD  Rate  Schedule.  It  is 
indicated  diat  the  MDQ  Rate  Schedule 
offers  greater  flexibility  for  firm 
transportation  and  sales  service  while 
ensuring  that  Transco  r«nains  revenue    - 
neutral.  Transco  states  that  aastomisn 
would  be  able  to  freely'mnninate  for 
MDQ  service  as  well  as  for  firm 
transportation  service,  provided  that 
any  increase  in  firm  capaci^ 
entitlements  should  only  be  available 
within  the  constraints  of  Transco's 
existing  pipeline  capacity.  It  is  also 
indicated  that  in  order  to  manage  the 
gas  supply  and  price  risks  inherent  in     . 
the  MDQ  service,  a  threshold  aggregate 
level  of  MDQ  nomiiuttions  must  be  ' 
achieved  on  a  daily  and  annual  basis. 
Transco  states  that  it  reserves  the  right 
to  withdraw  die  MDQ  Rate  Schedule 
from  the  available  service  options  if  the 
aggregate  initial  customer  nominations 
under  the  MDQ  Rate  Schedule  do  not 


equal  or  exceed  1,900,000  dt  equivalent 
of  gas  per  day  and  438,000,000  dt 
equivalent  of  gas  per  year. 

(2)  Transco  states  that  its  customers 
would  be  given  the  opportimity  at  the 
outset  to  choose  from  among  a  wide 
variety  of  service, options:  (a)  Switch  to 
the  new  MDQ  merchant  service;  (b) 
remain  on  the  existing  sales  rate 
schedules;  (c)  convert  all  or  a  portion  of 
their  firm  sales  entiUement  to  FT 
service;  (d)  reduce  or  relinquish  firm 
sales  entitiements;  or  (e]  structure  a 
combination  of  sales. service  and 
transportation  service. 

(3)  It  is  indicated  that  the  gas 
commodity  pricing  of  Transco's  sales 
services— both  under  the  MDQ  Rate 
Schedule  and  under  existing  rate 
schedules — would  be  based  on  a 
markets— oriented  structure  employing 
an  initial  price  formula  keyed  to  spot 
prices  and  that  the  pricing  regime  would 
provide  mutual  rights  to  periodic  price 
redeterminations  which  would 
encompass  the  right  to  invoke  binding 
arbitration  designed  to  yield  mailcet- 
sensitive  gas  commodity  prices  over  the 
term  of  the  agreements. 

(4)  Transco  states  that  its  gas 
inventory  charge,  the  Option  Servibe 
Charge,  is  modeled  on  one  of  the  Order 
No.  500  prototyped.  In  addition  to  the 
s'pot-based  gas  commodity  rate  outiined 
above,  it  is  indicated  that  customers 
would  pay  a  Daily  Cation  Service 
Charge  based  on  daily  entiUements  plus 
a  Monthly  Option  Sendee  Charge  based 
on  the  customer's  nominated  annual 
entiUement  to  sales  service  and  the 
customer's  nominated  load  factor.  If 
such  OSC  provision  or  its  function 
equivalent  is  limited  or  discontinued  as 
a  result  of  future  regulatory  action. 

.  lYansco  indicates  it  shall  have  the  right 
to  make  a  concomitant  limitatioaor 
termination  with  respect  to  the  quantity 
and/or  term  provisions  of  the  service 
agreements  under  the  Rate  Schedule 

JiDQ. 

(5]  Transco  states  that  it  would  . 
provide  its  firm  transportation 
customers  (under  "converted"  FT 
service,  regular  FT  service,  and 
transfrartation  under  the  K4DQ  Rate 
Schedule)  with  specific  capacity  rights 
in  the  production  area  ai  well  as  to 
mainUne  facilities.  It  is  Indicated  that 
the  intent  and  efiiect  of  the  tariff 
provisions  is  to  put  customer-arranged 
supplies  on  a  par  with  system  supply 
insofar  as  concerns  access  to  Transco's 
production  area  pipeline  capacity. 

(6)  Transco  abo  states  it  would  (1) 
remove  thb  existing  restrictions  in  its 
major  storage  rate  schedules  which 
preclude  the  injection  of  third-party 
supplies  into  such  storage,  (2)  offer  a    . 
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new  open  access  firm  storage  rate 
schedule  if  and  to  the  extent  that 
storage  capacity  is  available  in  excess 
of  that  which  is  dedicated  to  specific 
storage  sendees  and  to  system 
operations,  and  (3)  offer  a  new  IS  rate 
schedule  for  interruptible  service  to  on 
and  off-system  customers.  Transco 
requests  blanket  authority  to  use  that 
rate  schedule.  Transco  indicates  that  the 
rates  for  this  service  would  be 
negotiated  within  a  range  of  prices  set 
forth  in  the  rate  schedule. 

(7)  Transco  also  states  that  it  would 
update  Volume  1  of  Applicant's  FERC 
Gas  Tariff  to  eliminate  outdated  Rate 
Schedules  OG,  E.  T-1.  T-U  and  TSS,  to 
suspend  bod)  the  existing  purchased  gas 
adjustment  (PGA)  mechanism  and  the 
gas  supply  deficiency  curtailment 
provisions  and  to  conditionally 
eliminate  the  minimniti  commodity  bdls 
from  sales  rate  schedules. 

With  respect  to  (2)  above.  Transco 
states  that  any  customer  electing  to 
remain  on  the  existing  CD,  G,  ACQ  and 
PS  Rate  Schedules  shall  be  entiUed  to 
do  so  for  the  remaining,  term  of  such 
customer's  service  agreement  and 
thereafter  until  abandonment  of  service 
is  approved.  Transco  indicates  diat  the 
ga^  costs  for  those  i:ate  schedules  would 
be  based  on  the  market-based  formulae 
used  for  the  MDQ  sendee.  Transco 
indicates  that  customers  electing  to 
remain  on  the  existing  firm  sales  rate 
schedules  for  aimual  service  should  only 
have  the  contract  conversion  rights  as 
specified  in  Order  No.  436/500  but  no 
reduction  rights.  Transco  states  that 
customers  shall  have  the  option  to 
convert  all  or  any  portion  of  existing  CD. 
G  and  OG  Rate  Schedule  entidemoits  to 
firm  transportation  under  the  FT  Rate 
Schedule.  Transco  also  states  that  its 
sole  direct  sale  customer,  Owens- 
Coming  Fibeiglas  Corporation  shall 
have  the  option  to  convert  its  contract 
sales  service  to  FT  service  and/or  an 
MDQ-type  service.  Transco  indicates  it 
would  file  under  section  7(c]  for  such 
converted  FT  service  for  any  customer 
which  has  elected  to  so  convert  and 
whose  conversion  has  already  taken 
place.  Transco  also  states  that  with 
respect  to  fiiture  conversions  to  FT 
service  under  the  MDQ  Rate  Schedule  in 
the  future,  approval  of  the  stipulation 
and  agreement  would  constitute 
certificate  authority  to  perform  any  such 
service  under  section  7  of  the  Natural 
Gas  Act. 

With  respect  to  reductions  in  firm 
daily  capacity,  Transco  indicates  that 
during  the  first  three  years  of  the 
availability  of  MDQ  Rate  Schedule 
service,  customers  under  such  rate 
schedules  shall  have  a  one-time 


conditional  right  to  reduce  their  firm 
entiUement  capacity  by  up  to  10  percent 
of  the  customer's  then-effective  firm 
daily  entiUement 

Transco  also  proposes  to  pemit  its 
MDQ  customers  upon  one  year's  notice 
to  convert  to  firm  transportation  under 
the  FT  Rate  Schedule  up  to  fifteen 
percent  per  year  of  its  original 
nominated  MDQ  daily  quantity.  Transco 
indicates  the  reduction  rights  would  be 
non-cumulative. 

Transco  requests  waiver  of  any 
sections  of  the  Commission's  regulations 
which  may  be  necessary  to  permit  the 
filing  to  be  approved  and  made  effective 
on  a  prospective  basis.  Transco  also 
advises  that  approval  of  an  application 
filed  in  Docket  No.  CI88^55-000  by 
Transco  on  behalf  of  its  producer 
suppliers  for  blanket  abandonment  and 
sales  authority  to  implement  the 
marketing  of  all  released  gas  supplies 
subject  to  the  Commission's  Natural  C^s 
Act  jurisdiction  is  a  necessary  and 
integral  part  of  the  stipulation  and 
agreement  and  is  a  condition  to  die 
effectiveness  hereof.  Transco  further 
alleges  that  Commission  approval  of  die 
stipulation  and  agreement  constitutes  all 
approvals  under  sections  4  and  7  of  the 
Natural  Gas  Act  to  effectuate  the 
implementation,  restructuring  and  - 
abandonments  of  tiie  various  services 
proposed  in  the  application,  and  to 
establish  the  gas  pricing  provisions 
including  price  changes  pursuant  to 
price  formulae  discussed  in  the 
application. 

Comment  date:  lune  22. 1988,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said' 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Sbeet,  NE..  Washington,  DC 
20426.  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  die 
appropriate  action  to  be  taken  but  wiU 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  furdier  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 


Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  nitice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intenrene  is  filed  withm 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  die 
matter  finds  that  a  grant  of  die 
certificate  is  required  by  the  pubHc 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion  . 
believes  diat  a  fotnal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

Loii  D.  Cashell. 

Acting  Secretary. 

[FR  Doc.  88-12808  Filed  »<6-ea  &45  am] 
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[Docket  No.  G-2748-001,  tt  aL] 
Total  Minatome  Corp.;  Application 

June  Z.  1988. 

Take  notice  that  on  May  20, 1988, 
Total  Minatome  Corporation  (TMC)  of 
P.O.  Box  4326,  Houston,  Texas  77210- 
4326.  filed  an  application  pursuant  to 
sections  4  and  7  of  the  Naturd  Gas  Act 
(NGA)  and  the  Commission's 
regulations  thereunder  requesting  that ' 
the  Commission  reflect  TMC's  status  as 
successor-in-interest  to  CSX  Oil  &  Gas 
Corporation  (CSX)  by  amending  the 
orders  issuing  certificates  of  public 
convenience  and  necessity  to  CSX  in  the 
dockets  listed  on  the  attached 
Appendix,  redesignating  CSX's  related 
FERC  Gas  Rate  Schedules  listed  on  die 
attached  Appendix  and  related  blanket 
affidavits  filed  under  §S  154  94(h]  and  ' 
«(k)  of  the  Commission's  regulations,  and 
substituting  TMC  for  CSX  in  pending 
proceedings  before  the  Commission  in 
which  CSX  was  a  party. 

Effective  April  27. 1988.  CSX  was 
merged  into  "TMC  after  TMC  purchased  ■ 
all  shares  of  CSX  capital  stock.  TMC 
thereby  assumed  all  of  the  assets, 
liabiUties,  rights  and  powers  formerly 
held  by  CSX. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  June  15, 
1988,  file  with  die  Federal  Energy 
Regulatory  Commission,  Washington, 
DC  20426.  a  petition  to  inteiyene  or  a 
protest  in  accordance  with  the 
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requirements  pf  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211. 385.214].  All  protests  filed  with . 
the  Commission  will  be  considered  by  it 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  makie  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
in  any  proceeding  herein  must  file  a 
petition  to  intervene  in  accordance  with 
the  Commission's  rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
to  be  represented  at  ti;^  hearing. 
Lois  D.  CMhaO.  | 

Acting  Secretary.  ' 

Appendix.— Total  Minatome 
Corporation 

[Succeasor-in-lntarest  to  CSX  01  &  Gas 
Corporation] 


Purchaser  name 


Taxaa    Gas    Transmisaian 

Corp. 
Taxaa    Gas    Transniiaaion 

Corp. 
Taxaa    Gas    Transrnssior) 

Corp. 
Natural  Gaa  Pipeline  Com- 
pany of  America. 
Taxaa    Gas    Transmission 

Corp. 
CortaoUated    Gas    Supply 

Corp. 
Taxaa    Gas    Tranamiaiion 

Corp. 
UniM  Gas  Pipe  Una  Com- 
pany. 
T«Dias    Gas    Transmission 

Corp. 
Columbia  Gaa  Transmission 

Corp. 
Texas    Gas    Transmission 

Corp. 
Texas  .  Gaa    Transmisaion 

Corp. 
Consolidated    Gas    Supply 

Corp. 
Texas    Gas    Transmission 

Corp. 
Taxaa    Gas    Transmission 

Corp. 
Texas    Gas    Transmission 

Corp. 
Texas    Gas    Transmission 

Corp. 
Taxaa    Gaa    Transmission 

Corp. 
Texas    Gas    Transmisaion 

Corp. 
Taxaa    Gas    Transmission 

Corp. 
Texas    Gas    Transmisaion 

Corp. 
Texas    Gas    Transmission 

Corp. 
Conaolittated    Gaa    Supply 

Corp. 
ConaoMated    Gas    Supply 

Corp. 
Nonhwest  Pipeline  Corpo- 
ration. 
Texas    Gas    Transmission 

Corp. 


Appendix.— Total  Minatome 
Corporation— Continued 

[Succeaaor-m-lniaiaat  to  C8X  01 A  Qm 
Corporation] 


Docket  Na 

Rata 

Sched- 
ule No. 

6-2748 > 

1 

CI61-1427 ' 

y 

062-204  • 

8 

Ct68-1438 

22 

Clft-782« 

27 

070-322 

28 

072-419' 

29 

072-674 

30 

Ci72-S64> 

31 

072^680 

32 

073-2S8> 

33 

CI73-2aO> 

34 

075-36 

35 

078-178' 

41 

O7S-180> 

42 

Cr77-16i« 

43 

077-159> 

44 

077-287" 

45 

078-3S5> 

46 

078-386' 

47 

CI78-'48e> 

48 

077-101  • 

49 

078-578 

50 

078-562 

51 

078-1221 

52 

079-88> 

S3 

Rale 

DocMNo. 

Sdwd- 

Pufdhsscr  ntffw 

ulaNa 

079-91* 

54 

Tana    Gaa    Tranamiaaton 

Corp. 

079-336' 

56 

Taxaa  Gaa  Transmisaion 
Corp. 

a7»-354' 

56 

Tana  Gaa  Transmisaion 
Corp. 

079-624 

57 

Corp. 

079-640' 

68 

Tattaa  Gaa  Transmisaion 
Corp. 

080-148 

56 

Columbia  Qaa  Tranamisaion 
Corp. 

081-45 

60 

Columbia  Gaa  Transmisaion 
Corp. 

081-68  » 

61 

Texaa  Gaa  Transmission 
Corp. 

081-91  ' 

62 

Texaa  Gaa  Transmisaion 
Corp. 

081-92» 

63 

Taxaa  Gaa  Tranamisaion 
Corp. 

081-176 

64 

ConaoMatsd  Gas  Supply 
Corp. 

O82-2-001 

66 

Corp. 

CI83-306> 

66 

Taxaa    Gaa    Tranamisaion 

Corp. 

083-402' 

67 

Taxaa  Gaa  Tranimlailon 
Corp. 

CI85-233 

68 

Columbia  Gaa  Tranamiaaion 

085-2334 

89 

Corp. 

Corp. 

■  Ttw  (■illBi.siai  laauad  In 
preaantly  jnatii^a  haraiise  gaa 
abandoned  pursuant  to  the  good  faiib  nnpotlatlon 
procaduraa  at  1 270.201  of-iha  Commission'a  ragula- 
bons  snd  Orders  Nos.  461  snd  451-A.  eWacUva 
Saolambar  30, 1987. 

'Ttta  cerUBcataa  iaaued  In  Ibaaa  docksis  sra 
presently  inactwa  becauae  aervioa  waa  abandoned 
by  order  iaaued  pursuant  to  aactoin  7(b)  of  the 
Natural  Gaa  Act.  eflecliwe  September  30. 1987.  CSX 
OK  A  Gaa  Corporation  40  FERC  (CCH)  161.373 
(1967). 

[FR  Doc  88-12808  Filed  e-«-88: 8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-3367-3] 

Intent  To  PrefMre  an  Envfronmental 
Inipttct  Stetement  Supplement!  North 
Jefferson  County,  KY,  MetropoHten 
Sewer  Dletriet(MSO) 

aocncy:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  intent  to  prepare  a 
supplement  to  "The  North  County  Area 
Environmental  Impact  Statement 
Jefferson  County,  Kentucky"  (July  1983) 
to  evaluate  a  new  proposed  wastewater 
management  alternative  and  its  impacts. 

Purpose:  Pursuant  to  40  CFR  1507.7 
and  in  accordance  with  section  511(c)  of 
the  Clean  Water  Act  (CWA)  and  section 


102(0}  of  the  National  Environmental 
PoHcy  Act  (NEPA).  EPA-faaa  identified  a 
need  to  prepare  an  EIS  tupplement  and 
therefore  issues  this  notice  of  intent 

For  Further  Information  and  to  be 
Placed  on  the  Project  Mailing  List 
Contact  Robert  E  Howard.  Chief,  NEPA 
Con4)Uance  Section.  Environmental 
Assessment  ftvnch.  BAB-t,  US  EPA  - 
Region  IV,  345  Courtland  Street  NR. 
Atlanta,  Georgia  30365.  Telephone:  (404) 
347-3778  or  (FTS)  257-3776. 

Need  for  Action:  MSD  has  developed 
a  wastewater  management  plan  (North 
County  Action  Plan)  for  the  North 
Cotmty  Area  of  Jeffeif  on  County  which 
proposes  a  different  alternative  than  the 
preferred  alternative  of  the  original  EIS. 
The  North  County  Action  Plan  proposes 
eliminating  all  small  "package  plant" 
treatment  facilities,  constructing  force 
mains,  and  using  the  existing  Ohio  River 
Interceptor  and  Monris  Forman 
Wastewater  Treatment  Plant  to  handle 
all  sewage  of  North  Jefferson  Cotmty. 
The  original  preferred  alternative 
proposed  the  elimination  of  all  small 
"package  plant"  treatment  facilities  and 
the  construction  of  a  regional  treatment 
facility  with  gravity  flow  sewers.  The 
EPA  and  MSD  have  determined  the 
need  to  reevaluate  the  alternatives 
presented  in  the  original  EIS  in  light  of 
changes  that  have  occurred  in  North 
Jefferson  County  and  determine  a  new 
preferred  alternative.  Issues  to  be 
addressed  include  land  use  impacts, 
impacts  on  the  overflows  of  the  Ohio 
River  Interceptor,  and  primary  inqiacts 
of  operationd  changes  on  residential 
commtmities. 

Alternatives:  The  EIS  supplement  will 
examine  the  long  term  cdtematives  for 
wastewater  management  in  the  study   . 
area. 

Scoping:  Partidpatioii  in  the  EIS 
process  is  invited  from  individuals, 
organizations,  and  government  agencienk 
Preliminary  project  scoping  is  under- 
way. The  EPA  will  hold  a  public  scoping 
meeting  on  or  about  June  28, 1988  in 
North  Jefferson  County,  Kentucky.  A 
brief  history  of  the  project  and  a  general 
description  of  the  project  goals  will  be 
presented.  Comments  and  questions  are 
encouraged  and  will  be  addressed  and 
recorded.  A  Public  Notice  will  be  issued 
stating  the  exact  time  and  location  of 
the  scoping  meeting. 

Eatimated  Date  of  DEIS  Release: 
November  30, 198& 

Responsible  Official:  Greer  C 
Tidwell.  Reglond  Administrator. 
Richard  B.  Sandacaoo, 
Director,  Office  of  Federal  Activities. 
[FR  Doc  88-12753  Filed  6-«-4)8;  8:45  am] 
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[OPTS-592S9A;  FRL-3393-1] 

Certain  Ctiemfcah  Approval  of  Test 
Mart(eting  Exemption 

AOENCV:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

summary:  This  notice  announces  EPA's 
approval  of  an  application  for  a  test 
marketing  exemption  (TME)  imder 
section  5(h)(1)  of  the  Toxic  Substances 
Control  Act  (TSCA)  and  40  CFR  720.38. 
EPA  has  designated  this  application  as 
TME-88-10.  The  test  marketing 
conditions  are  described  below: 

EFFECnVE  DATC  May  26, 1988. 

FOR  RIRTHER  INFORMATION  CONTACT: 

Roy  Seidenstein,  Premanufacture  Notice 
Management  Branch,  Chemical  Control 
Division  (TS-794),  Environmental 
Protection  Agency.  Rm.  E-^11, 401 M  St, 
SW.,  Washington,  DC  20460,  (202-382- 
3395). 

SUPPLEMENTARY  INFORMATION:  Section 

5(h)(1)  of  TSCA  autiiorizes  EPA  to 
exempt  persons  from  premanufacture 
notification  (PMN)  requirements  and 
permit  them  to  manufacture  or  import 
new  chemical  substances  for  test 
marketing  purposes  if  the  Agency  finds 
that  the  manufacture,  processing, 
distribution  in  commerce,  use,  and 
disposal  of  the  substance  for  test 
marketing  purposes  will  not  present  an 
unreasonable  risk  of  injury  to  health  or 
the  environment  EPA  may  impose 
restrictions  on  test  mariceting  activities 
and  may  modify  or  revoke  a  test 
marketing  exemption  upon  receipt  of 
new  information  which  casts  significant 
doubt  on  its  finding  that  the  test 
marketing  activity  will  not  present  any 
imreasonable  risk  or  injury. 

EPA  hereby  approves  TME-88-10, 
EPA  has  determined  that  test  marketing 
of  the  new  ohemical  substance 
described  below,  imder  the  conditions 
set  out  in  the  TME  application  and  for 
the  time  period  and  restrictions 
specified  below,  will  not  present  any 
unreasonable  risk  of  injury  to  health  or 
the  environment.  Production  volume,    • 
use,  and  the  number  of  customers  must 
not  exceed  those  specified  in  the 
applicatioiL  All  other  conditions  and 
restrictions  described  in  the  application 
and  in  this  notice  must  be  met ' 

The  following  additional  restrictions 
apply  to  TME-88-10.  A  bill  of  lading 
accompanying  each  shipment  must  state 
that  the  use  of  the  substance  is 
restricted  to  that  approved  in  the  TME. 
In  addition,  the  Company  shall  maintain 
the  following  records  imtil  five  years 
after  the  dates  they  are  created,  and 
shall  make  them  available  for  inspection 
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or  copying  in  accordance  with  section  11 
of  TSCA: 

1.  The  applicant  must  maintain 
records  of  the  quantities  of  the  TME 
substance  produced  and  the  dates  of 
manufacture. 

2.  The  applicant  must  maintain 
records  of  the  quantities  shipped  to 
customers  and  the  date  of  each 
shipment 

3.  The  applicant  must  maintain  copies 
of  the  bill  of  lading  that  accompanies 
each  shipment  of  the  TME  substance. 

T-88-10. 

Date  of  Receipt:  April  12. 1988. 

Notice  of  Receipt  April  28, 1988;  53 
FR  15284. 

Close  of  Review  Period:  May  26, 1988. 

Applicant  Confidential. 

Chemical:  (G)  Modified 
polyacrylamide. 

fJse:  Cement  additive. 

Production  Volume:  Confidential. 

Number  of  Customers:  Nine. 

Worker  Exposure:  At  each  of  the  9 
processing  or  use  sites,  approximately  4 
to  20  woricers  will  be  exposed  dermally 
to  up  to  3.900  mg/day  and  by  inhalation 
to  up  to  150  mg/day,  250  days/year.  For 
activities  involving  significant  exposure, 
the  Material  Safety  Data  Sheet 
recommends  the  following  protective 
equipment  respirators,  gloves,  goggles 
and  protective  clothing. 

Test  Marketing  Period:  18  months. 

Commencing  on:  Date  of  first 
manufacture. 

Risk  assessment  EPA  identified  no 
significant  environmental  concerns.  EPA 
identified  a  potential  concern  for 
irritation  to  skin  and  mucous 
membranes.  However,  EPA  believes 
that  any  potential  health  hazard  will  be 
mitigated  by  the  protective  equipment 
specified  in  the  Material  Safety  Data 
'  Sheet  Therefore,  the  test  market 
substance  will  not  present  any 
imreasonable  risk  of  injury  to  health  or 
the  environment 

The  Agency  reserves  the  right  to 
rescind  approval  or  modify  the 
conditions  and  restrictions  of  an 
exemption  should  any  new  information 
come  to  its  attention  which  casts 
significant  doubt  on  its  findings  that  the 
test  market  activities  will  not  present 
any  um-easonable  risk  of  injury  to  health 
or  the  environment 

Dated:  May  28. 196& 
Charies  L  Elkins, 

Director,  Office  of  Toxic  Substances. 
[FR  Doc  80-12773  Filed  6-fr-e8;  8:45  am] 
BMXINQ  COOK  assD-ao^ 
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Ctiicot  Aquifer  System  of  Southwest 
Louislans;  Sole  Source  Aquitar;  IHiwI 
Determination 

» 

AOENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice. 

summary:  Notice  is  hereby  given  that 
piu^uant  to  section  1424(e)  of  the  Safe 
Drinking  Water  Act  the  Regional 
Administrator,  Region  VI  of  the  U.S. 
Environmental  lYotection  Agency  (EPA), 
has  determined  that  the  Chicot  aquifer 
system  is  the  sole  or  principal  source  of 
drinking  water  for  an  area  comprising 
all  or  parts  of  18  parishes  in  southwest 
Louisiana,  and  that  this  aquifer,  if 
contaminated  would  create  a  significant 
hazard  to  public  health.  As  a  result  of 
this  action.  Federal  financially  assisted 
projects  constructed  in  the  designated 
area  will  be  subject  to  EPA  review  to 
ensure  that  these  projects  are  designed 
and  consthicted  so  that  they  do  not 
create  a  significant  hazard  to  public 
health. 

date:  This  determination  shall  be 
promulgated  for  purposes  of  judicial 
review  at  1:00  pjn.  eastern  time,  two 
weeks  after  the  date  of  Fednal  Reg^ter 

publication. 

ADDRESS:  The  data  on  which  these 
findings  are  based  are  available  to  the 
public  and  may  be  inspected  dtuing 
normal  business  homv  at  the  library  of 
the  U.S.  Enviroiunental  Protection 
Agency,  Region  VI,  1445  Ross  Avenue, 
Dallas,  Texas  75202. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ken  Williams,  Office  of  Groundwater, 
Environmental  Protection  Agency, 
Region  VI  at  (214)  655-6446. 

SUPPLEMENTARY  INFORMATION: 

L  Background 

Section  1424(e)  of  the  Safe  Drinking 
Water  Act  (42  U.S.C.,  U.S.C.,  300f,  30(A- 
3(e),  Pub.  L  83-523)  states: 

(e)  If  the  Regionsd  Administrator 
determines  on  his  own  initiative  or  upon 
petition  that  an  area  has  an  aquifer 
which  is  the  sole  or  principal  drinking 
water  source  for  the  area  and  which,  if 
contaminated,  would  create  a  significant 
hazard  to  public  health,  he  shall  publish 
notice  of  that  determination  in  the 
Federal  Register.  After  the  publication  of 
any  such  notice,  no  commitment  for 
Federal  financial  assistance  (through  a 
grant  contract,  loan  guarantee,  or 
otherwise)  may  be  entered  into  for  any 
project  which  the  Regional 
Administrator  determines  may 
contaminate  such  aquifer  through  a 
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recharge  zone  so  as  to  create  a 
significant  hazard  to  pubBc  health,  hot  a 
comiDiteent  for  Fedval  financial 
asaistance  aoay,  if  autboriaBd  niid« 
another  provision  of  law,  be  entered  into 
to  plan  or  design  the  project  to  assure 
that  it  will  not  so  contaminate  the 
aquifer. 

On  December  5, 1986,  "Save  Acadia's 
Water"  of  Egan,  Louisiana;  petitioaed 
the  Environmental  Protection  Agency, 
Region  VI.  to  designate  the  aquifer 
system  in  southwest  Louisiana  as  a  sole 
or  principal  soufce  of  drinking  water.  Chi 
May  8. 1967.  EPA  puMiafaed  a  public 
notice  announdog  the  recopt  ol  the 
petition  and  requesting  public  coBunmt 
A  public  hearing  was  hdd  in  Lafayette. 
Irfwiisiana.  oo  Jane  9. 1987.  The  public 
was  invited  to  sirimit  comments  and 
infwmation  on  tbe  petition  until  |une  22, 
1987.  After  review  ol  all  available 
infonnation  EPA  detetnined  that  the 
aquifer  systea  and  its  rediaige  zone 
occupies  an  eighteen  parish  area  in 
Louisiana  (consisting  of  all  of  Acadia. 
AUen.  Beauregard,  Cakasieu.  Cameron. 
Evangeline,  lefferson  Davis.  Lafayette. 
St.  Landry,  and  Vermilion  parishn  and 
portions  of  Avoyelles,  Iberia, 
Natchitoches,  Rapides,  Sabine.  St ' 
Martin.  St  Mary  and  Vemon  parishes}. 

0.  Basis  for  DetMB^natiaa 

Among  the  factors  to  be  consideted 
by  the  Regiaa  VI  Administrator  in  > 
connectian  with  the  desi^ation  oian 
area  under  section  1424(e)  are:  (1) 
Whether  the  Chicot  aquifer  system  is 
the  area's  sole  or  piincq>al  source  of 
drinking  water  a^  (2)  whether 
contamination  of  the  aquifer  would 
create  a  significant  hazard  to  public 
heahh.  On  the  basis  of  technical 
information  available  to  diis  Agency, 
the  Region  VI  Adnrinistrator  has  made 
the  following  findtngs,  whidi  are  Ac 
bases  for  the  detexminatioii  noted 
above: 

1.  The  Chicot  aquifer  system  suppHes 
appraximatdy  87%  of  the  public  and 
doiBestic  water  consumed  in  the  aquifer 
area. 

2.  There  is  no  existing  alternative 
drmking  water  source  or  combinatian  of 
sources  which  (vovides  50%  or  more  of 
the  drinking  water  to  the  designated 
area,  nor  is  there  any  available  cost 
effective  future  source  capable  of 
sqiiplying  the  drinking  wrater  demands 
for  the  designated  area. 

3.  The  Chicot  aquifer  syston  consists 
predominandy  of  a  series  of  sands 
interbedded  with  discontinous  clay 
layers.  Where  these  sands  an  exposed 
at  the  surface  in  the  recharge  area,  they 
are  vulnerable  to  omtamination  from  a 
number  of  sources  in^InHing,  but  not 


United  to.  chemical  spills,  highway  and 
urban  rimoff.  septic  systems,  IraHwg 
storage  tanks  and  landfill  laacfaste. 
Ptdtlic  and  domestic  wells  wdiich 
withdraw  watier  bom  shallow  aquifers 
under  water  table  conditions  in  the 
recharge  area  are  most  susceptible  to 
contamination.  Since  groundwater 
contaminatian  can  be  d^cult  or 
sometimes  impossible  to  reverse  and 
since  most  of  the  drinking  water  in  the 
designated  area  is  provided  by  the 
Qaoot  aquifer  system,  contamination  of 
the  aquifer  sjwtan  would  pose  a 
significant  public  health  hazard. 

m.  Description  of  the  Chicot  Aqnilar 
System  and  its  Recharge  Zone 

The  designated  area  of  the  Chicot 
aquifer  system  Occupies  a  portion  td 
southwest  Louisiana  consisting  of  aO  or 
parts  of  eighteen  parishes.  The  area  is 
bounded  on  ^  west  by  the  Sabine 
River,  on  the  south  by  the  GvHaS 
Mexico,  on  the  east  by  die  Atchalslsya 
River  and  on  the  nortti  by  the  Red  River 
and  northernmost  contiguous  outcrop  of 
the  Camahan  Bayou  member  of  the 
Fleming  formation.  The  recharge  zone 
covers  all  of  this  area.  Prom  its  northern 
boundary,  the  aquifer  system  thickens 
piogiessively  toward  die  sooth  wb«e 
near  the  edge  of  the  designated  area,  a 
natiiral  increase  in  die' salinity  of  the 
groundwater  renden  it  non-potable  for 
local  use. 

The  aquifer  system  may  contain  a 
dozen  or  more  fnA  water  bearing 
sands  at  a  sin^  locality,  but  many  of 
these  sands  are  not  contiguous  and  may 
not  be  reliably  traced  in  the  subsurface 
over  long  distances.  The  sands  are 
recharged  by  downward  percolating 
rainwater  where  they  crop  out  in  the 
recharge  zone,  by  the  Atc&afal^a  Basin 
to  the  east  and  by  the  vertical 
movement  of  fresh  water  from  aquifers 
below  the  sands  and  overlying  aDuvial 
aquifers. 

The  area  in  which  Federal  financially 
assisted  projects  vrill  be  subject  to 
review  is  the  designated  area  described 
above.  The  streamflow  source  zone  is 
not  included  in  the  project  review  area; 
only  a  small  part  of  die  notdiem  portion 
of  the  recharge  zone  is  traversed  by  a 
stream  fKisatdiie  BayOu)  wfaidi 
originates  outside  the  designated  area, 
and  under  the  existing  climatic 
conditions  flow  of  groundwater  into 
streams  strongly  predominates  ovtr 
flow  from  streams  into  the  groundwater. 

IV.  Information  UtiBzed  in 
Determinatioa 

The  information  utilized  in  this 
determination  faichides  the  petition, 
written  and  verbal  comments  submitted  . 


by  the  public,  and  various  technical 
publications.  The  above  data  are 
available  to  the  pubBc  and  may  be 
inspected  during  normal  business  hours 
at  the  libnuy  of  the  U.Sk  BBviroDBiental 
Protection  Agency,  Region  VL 1445  Ross 
Avenue,  Dallas,  Texas  7620ft. 

V.  Project  Rayiaw 

EPA  Region  VI  wiD  work  widi  Federal 
agencies  that  in  the  future  may  provide 
financial  assistance  to  the  projects  in 
the  area  of -concern,  friteragency 
procedures  will  be  developed  in  which 
EPA  will  be  notified  of  proposed 
commitments  by  Federal  agencies  for 
projects  which  could  contaminate  the 
aqiriier.  EPA  will  evaluate  audi  projects 
and  where  necessary,  conduct  an  in- 
depth  review,  indmfing  solidtation  ai 
public  comments  where  appropriate. 
Should  die  Regional  Adinii^strator  - 
determine  that  a  project  may 
contaminate  the  aquifer  through  its 
recharge  zone  so  as  to  create  a 
significant  hazard  to  public  health,  no 
commitment  for  Federal  financial 
assistance  may  be  entered  inta 
However,  a  commitment  for  Federal 
financial  assistance  may,  if  audiorized 
under  another  provision  of  law,  be 
entoed  into  to  {rian  or  design  the  project 
to  assure  that  it  will  not  so  contaminate 
the  aquifer.  Although  the  project  review 
process  cannot  be  delegated,  the  US, 
Environmental  Protection  Agency  will 
rdy  to  the  maximum  extent  possible,  on 
any  existing  or  future  state  and  local 
control  mechanisms  in  protecting  the 
^tmndwater  quality  of  the  aquifer. 

Included  in  the  review  of  any  Feda«l 
financially  assisted  project,  will  be 
coordination,  as  needed,  with  tfte  State 
and  local  agencies.  Thei^comments  will 
be  given  full  consideration,  and  the 
Federal  review  process  will  attempt  to 
complement  and  support  State  and  local 
groundwater  protection  mechanisms. 

VL  Summary  of  PaUfc  Comnents 

All  comments  at  the  public  hearing 
were  unanimously  in  favor  of 
designation.  Written  comments  received 
also  strongly  siqipoited  designation. 
EPA  has  prqmred  a  Respoosivenesa 
Summary  which  addresses  the 
cooments  received  at  the  pobbc  hearing 
and  during  the  nftimmmt  periods. 
lskHtB.LaylBafr., 
Regional  Administrator,  Reffon  VI. 

Date:  May  27, 1088. 
(FR  Doc  »-127IM  Filad««-aat  8(«B  am] 
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Sola  Sourca  Aqnifar  Datormination  for 
Mtaaoiria  Valav  AoiiHar 


T.  Environmental  Protection 
Agency  (EPA). 

action:  Notice  of  final  determination. 


:  Pursuant  to  section  1424(e]  of 
die  Safe  Drinking  Water  Act  die 
Regional  Administrator  in  Region  Vm  of 
the  U.S.  Environmental  Protection 
Agency  (EPA)  has  determined  diat  die 
Missoula  Valley  Aquifer  and 
surrounding  and  immediately  adjacent 
recharge  area  is  the  sole  or  prindpal 
source  of  drinking  water  for  a  valley  in 
western  Montana  extending  from  the 
city  of  Missoula  on  the  eastern  end  to 
the  town  of  Huson  approximately  20 
miles  to  the  northwest  No  viable 
drinking  water  alternative  sources  of 
sufficient  supply  exist  If  this  aquifer  is 
contaminated,  a  sjpificant  hazard  to 
public  health  could,  occur. 

The  boundaries  of  the  designated  area 
and  project  review  area  have  been 
reviewed  and  approved  by  EPA.  As  a 
result  of  this  action.  Federal  financially- 
assisted  projects  constructed  in  die 
approximately  100  square  mile  area 
mentioned  above  will  be  subject  to  EPA 
review  to  ensure  that  these  projects  are 
designed  and  constructed  in  a  maimer 
which  does  not  create  a  significant 
hazard  to  public  health. 

EFFECTIVE  IMTE:  This  determination 
shall  be  promulgated  for  purposes  of 
judicial  review  at  1:00  p.m.  Eastern  time 
on  June  7, 1988. 

AOONESSES:  The  data  upon  which  these 
findings  are  based  are  available  to  the 
public  and  may  be  inspected  during 
normal  business  hours  at  the  U.S. 
Environmental  Protection  Agency, 
Region  VIII,  999  IBdiSbeet  Suite  500, 
Denver.  CO  80202-2405. 

FOR  FURTHEII IMTOWMATIOM  CONTACT: 

James  F.  Dunn,  Ground- Water  Branch, 
EPA  Region  vm,  Denver  Place.  999 18di 
Street  Suite  SOa  Denver,  CO  80202- 
2405,  telephone  (303)  293-1703. 

SUPPLEMENTAIIY  INFORMATION:  Notice  is 

hereby  given  that  pursuant  to  section 
1424(e)  of  die  Safe  Drinking  Water  Act 
42  U.S.C.  300f,  300h-3(e),  Pub.  L  93-523 
as  amended,  the  Regional  Administrator 
of  the  U.S.  Environmental  Protection 
Agency  (EPA)  has  determined  that  die 
Missoula  Valley  Aquifer  is  the  sole  or 
principal  source  of  drinking  water  for 
the  Missoula-Huson  area  of  western 
Montana  described  above.  Pursuant  to 
section  1424(e),  Missoula-Huson  area 
described  above  will  be  subject  to  EPA 
review. 


L  Background 

Section  1423(e)  of  die  Safe  Drinking 
Water  Act  states: 

If  the  Administrator  determines,  on  his  own 
initiative  or  upon  petition,  that  an  area  hat  an 
aquifer  which  is  the  sole  or  prindpal  drinking 
water  source  for  the  area  and  which,  if 
contaminated,  would  create  a  significant 
hazard  to  pubUc  health,  he  shall  publish 
notice  of  mat  deteimination  in  the  Fadaial 
Ragiatar.  After  tlie  publication  of  any  such 
notice,  no  conunitment  for  Federal  &tancial 
assistance  (through  a  grant,  contract  loan 
guarantee,  or  otherwise)  mav  be  entered  into 
for  any  project  which  the  Amninistrator 
determines  may  contaminate  sudi  aquifer 
through  a  recharge  sons  so  as  to  create  a 
significant  nazard  to  public  health,  but  a 
commitment  for  Federal  financial  assistance 
may,  if  authorized  under  another  provision  of 
the  law,  be  entered  into  to  plan  or  design  the 
project  to  assure  that  will  not  so  contaminate 
the  aquifer. 

Effective  March  9, 1987.  authority  to 
make  a  Sole  Source  Aquifer  Designation 
Determination  was  delegated  to  the  U.S. 
EPA  Regional  Administrators. 

On  November  23. 1967.  a  petition  was 
received  from  die  Missoula  City-County 
Heahh  Deparbnent  (MCCHD).  301  West 
Adier.  Missoula,  Montana  59802, 
requesting  EPA  to  designate  ground- 
water resources  of  the  Missoula-Huson 
area  as  a  principal  source  of  drinking 
water.  In  response  to  this  petition,  EPA 
published  a  notice  in  newspapers  of 
Statewide  distribution  on  January  31. 
1988.  EPA  also  sent  bopies  of  the  notice 
to  potentially-interested  parties  in  the 
Missoula  Valley  area.  This  notice 
announced  receipt  of  the  petition  and 
requested  public  comment  EPA 
prepared  a  draft  document  verifying 
technical  information  and  proposing  a 
sole  or  principal  source  aquifer 
designation.  Due  to  a  totally  positive 
public  response  to  the  designation  and 
lack  of  presentation  of  any  new 
infonnation  during  the  public  comment 
period,  the  public  hearing  scheduled  for 
March  17, 1988  was  cancelled.  The 
public  was  allowed  to  submit  comments 
until  March  31. 198a  In  all  eight  (8) 
comments  were  received  by  EPA.  The 
comments  unilaterally  supported  the 
designation  of  the  Missoula  Valley    . 
Aquifer  as  proposed. 

n.  Basis  for  Determination 

Among  the  factors  to  be  considered 
by  the  Regional  Administrator  in  ' 
connection  with  the  designation  of  an 
area  under  section  1424(e)  are:  (1) 
Whether  the  aquifer  is  the  area's  sole  or 
principal  source  of  drinking  water  and 
(2)  whether  contamination  of  the  aquifer 
would  create  a  significant  hazard  to 
public  health. 

On  the  basis  of  information  available 
to  this  Agency,  the  Regional 


Administrator  has  made  the  following 
findings,  which  are  the  basis  for  the 
determination  noted  above: 

1.  The  Missoula  Valley  Aquifer  serves 
as  the  "principal  source"  of  drinking 
water  for  approximately  60,000 
permanent  residents  within  the 
Missoula  Valley  area. 

2.  There  is  no  existing  alternative 
drinking  water  source  or  combination  of 
sources  which  provides  fifty  percent  or 
more  of  the  drinking  water  to  the 
designated  area,  nor  is  there  any 
demonstrated  available  alternative 
future  source  capable  of  supplying  the 
area's  drinking  water  needs  at  an 
economical  cost 

3.  Although  the  water  quality  over 
most  of  the  study  area  is  satisfactory  for 
domestic  use,  widespread  potential 
exists  for  degradation.  Potential  soiu^es 
of  direct  contamination  include:  septic 
systems,  industrial  waste  ponds,  several 
historical  and  one  active  municipal 
waste  landfill(8).  imdeiground  fuel  and 

^chemical  storage  tanks,  and  high 
pressure  petroleum  pipelines.  Two 
major  transportation  routes,  the 
Burlington  Northern  Raifroad  and 
Interstate  90,  run  parallel  to  each  other 
bisecting  the  northern  boundary  of  the 
aquifer.  Hazardous  materials  and  waste 
are  routinely  transported  through 
Missoula  over  these  routes.  Accidental 
spills  and  releases  of  these  materials 
could  result  in  catastrophic  damage  to 
the  aquifer.  A  number  of  incidents  that 
have  occurred  and  threatened  or 
contaminated  the  Missoula  Valley 
Aquifer  are  described  below, 

Yellowstone  Pipeline 

On  June  26, 1982,  a  rupture  occurred  in 
a  high  pressure  gasoline  pipeline  which 
spewed  an  undetermined  amount  of 
gasoline  into  La  Valle  Creek  located  in 
the  north  central  portion  of  the  aquifer. 
This  spill  caused  contamination  of  wells 
in  the  aquifer  adjacent  to  the  creek.  This 
was  the  second  such  rupture  of  this 
pipeline  that  the  MCCHD  is  aware  of. 
There  was  a  leak  in  the  mid  19708  that 
caused  contamination  of  wells  in  the 
Grant  Creek  area  just  east  of  the  La 
Valle  Creek  drainage. 

Milltown  Contamination 

Just  east  and  upstream  of  the 
proposed  designation  area  is  the 
Milltown  Superfund  site.  The  aquifer  in 
this  area  is  contaminated  with  arsenic 
and  other  heavy  metals.  The  source  of 
this  contamination  is  the  sediments 
trapped  behind  the  Milltown  Dam 
located  on  die  Claric  Fork  River.  This 
river  flows  through  the  Missoula  Valley 
and  is  a  major  source  of  recharge  to  the 
Missoula  Valley  Aquifer. 


AOuoala  Cmmty  Weed  Coatrol 
Contimiinatipn 

In  DecemlMr  of  19M  low  levd*  <rf 
pMtiddn  wate  aoM  IB  a  eoBBamitjr 
water  nfipiy  Mnring  a  KQA 
campgrooad  aad  B^rila  kona  coart 
Chemical  aaalysia  ■lamad  that  a 
number  of  well*  had  elevatad  lavda  of 
the  httiikkla  PidaraB.  FWther 
iB«aatifatk»  leveled  tlMt  tha  tovoe  of 
tha  Pisknm  waa  Iha  Coanty  Weed 
Control  Departeant  adrich  wat 
disposiflf  (tf  anatad  qirajr  tato  a  smap  at 
their  shop  located  qppaiUaiit  of  dia 
wdlk  Thii  practice  waa  immediateljr 
ceased. 

Browning  Penis  Landfill  Leacficie 

Tha  BftrwBii^Fenit  Luidfill 
Miuaiila'a  only  wiinirlpiil  waala 
landfill,  la  located  nai 
bouadary  af  the  MiMoale  Aqaifer 
betwaw^  Grant  Creek  and  , 

Rattif  ake  Oreek  drainagea.  ' 

In  tka  qaing  of  liW  roHtina  i^ound- 
water  eaBfiaa  began  riiowiaf  devatad  * 
levels  for  aimoai  every  patanater 
sampled.  PoUow-iq»  — ip^t  in  the 
summer  of  IflW  taken  baas  &e  base  of 
the  landfill  shoawd  cwitinaing         | 
ronlwUnatkM  of  thagraand-water 
■yst—  ioBt  down-gradiaat  from  the 
landfilL 

Monttociag  wells  weia  driBed  in  the 
Missaida  Vdley  Aqaifse  dowa-yaiteit 
fro^aa  landfill  ■aonitofiag  walk  in  lata 
HMW  f^anyHngdMli^  MP  baa  shown 
the  continuad  pteseacs  af  karbets  at 
the  landfill,  bat  waUa  finisiiod  in  a« 
Missoula  Aqiufsr  have  not  yet  shown 
any  contamination.  It  is  hypothesized 
that  the  Missoula  Aquifer  provides  a 
tremeadmis  dilatkn  factor  far  the 
landfill  leacfaata  and  theteiore  water 
quality  baa  not  changed  noticeaUy  in 
tfia  aquilier.  Monitoring  and  asaessment 
are  ongoing. 

BuriingUm  Northern  Diesel  j 

Gmtcmination 

In  the  fan  of  1986  the  Montana  Water 
Quality  Baieaa  (WQB)  infonaed 
MCCHD  that  diesel  fad  had  been 
detected  at  the  Burlington  Notthem  ffiH) 
Railroad  refueling  site,  located  in  the     . 
northern  part  of  the  dty  of  Missoula  and 
entirely  within  the  aqoifier  boondariee. 

The  amount  of  fuel  that  bad  leaked 
into  the  aquifer  was  unknown  at  tliat 
time  and  remains  anknown  today,  bat 
several  monitoring  wella  showed  free 
product  on  the  water  table.  At  least  one 
wen  had  a  lens  of  diesel  fbd  sevu  feat 
thick  floating  on  top  of  the  water  table. 

Since  fall  of  1988.  BN  has  attempted  to 
identify  the  source  of  the  product  and 
has  begun  recovery  operations.  As  of 
October,  1987  the  soucoe  of  the  i»obleni 
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has  not  been  identified  and  filD  i 

recovery  has  not  bean  impkmentad.  BN 
is  continuing  to  work  on  the  problem 
under  the  guidance  of  die  WQB. 

a^  Nitrate  Lereb  in  the  LuKhVitta 
Ana 

In'  a  sidKSvisian  located  on  the 
southeast  boundary  of  the  proposed 
desigpatfcai  area  at  the  moath  of  MiOer 
Cradt,  kffXHD  disooveiad  that  a 
nnndier  of  individad  vpdla  bad  elevated 
nitiala  kvde.  Nina  wdh  to  dya 
sabdivisian'bad  dtnta  leveb  above  19 
mg/Iitexi  riiese  levns  have  been 
associated  with  flie  faf^  ose  of  diy  wells - 
(seepage  pits)  Sor  sewage  dlnoaaf  In 
this  area.  ThMB  qrttama  are  Ddag 
^)gcadad  iqMa  teplacanent 

Bacterial  Contaaiiaatioa  in  the 
Fivnchlown  Area 

In  Septeaober  of  1988^  MCCHD 
became  aware  that  2S  of  36  iodividad 
weBs,  k)cated  in  a  taro  squata  mile  area 
near  the  west  end  of  ^m  dnsignatad 
area,  were  contaadaatad  with  ^«>***?t^ 
bacteria.  AHhougb  a  definite  caaaa  baa 
not  been  determined,  it  appeara  diat  tba 
bacterid  contamination  ia  related  to 
high  ground  aiater  diiriiiQ  the  mmaeee 
and  fitU  created  by  reduurga  from  a  laige 
irrigatioD  canaL  Contamination  irf  the 
suppUes  also  seema  to  be  ooirelated 
with  impn^MT  well  ccmstmctioa. 

Califonia  Street  Gaeoline 
Conlaaunatioa 

Ground  water  beneaft  the  Califamia 
Street  area  of  Misaoda  was 
contaminated  by  gasoline  that  leaked 
from  a  tank  butiea  at  the  Champion 
Missoula  Sawmill  (CMS).  Gaaokne  waa 
detected  in  domestk  weDa  near  the 
CMS  in  May  of  1985.  CMS  excavated  a 
1,000  gallon  gasoline  tank  and 
discovered  many  bdes  in  the  tank.  A 
loss  of  600  gallons  of  fud  waa  tacdvded 
over  a  three  day  period  afhar  the  tmk 
was  pressure  tested.  The  totd  aaoont  of 
fud  lost  ia  unknown  but  it  Is  assumed 
the  tank  had  been  leaking  far  savard 
years.  Champion  initiated  a  groand- 
water  monitoring  program  in  May  of 
198S  to  comply  arith  a  request  frnn  the 
Montana  Department  of  Hedth  anid 
Environmental  Sciences  to  determine 
the  extent  of  poDution.  DrinkiBg  water 
and  in-line  carbon  filters  forM 
individual  wdls  were  provided  to  the 
affected  neighbora.  In  Jannaiy.  1888^ 
when  gasol^M  oonstituenta  wen 
vwified  ki  samples  of  die  area  wdls. 
Chao4>ion  begui  a  well  rqrtacament 
program  for  the  aeera.  In  the  prooeea  of 
review  for  other  poaaibla  oontrUjotors  to 
contamination  in  the  area,  an 
abandoned  oil  re&Mry  waa  diaoovered. 
This  site  was  tested  by  an  EPA  FIT 


Team  and  is  currently  listed  as  a 
potentid  Superfund  site. 

StormWatar 

Urban  storm  runoff  is  a  matter  of 
intereat  aa  a  aoatca  of  y  oaad  water  and 
surface  water  recharge,  bat  meet 
importantly  as  a  potsaMd  somca  of 
Goatamiaatioa.  Aceotdng  to  a  leeeBt 
stuctr  by  dM  IhdvanMy  of  hfooiaaa 
(Woessaar/Wegslaad.  1987).  there  are 
2669  dry  wdls  in  die  mndc^  area  that 
meet  te  EPA  Qasa  9  dascilpUou  rf  mi 
inlectkm  wdL  It  ia  eatteatad  that 
annually,  119  miUiflB  gsfiana  of 


injectad  eight  to  twMiity  hot  deep  taitD 
hi^  petnaabla  aoib  via  I 
Aldwiih  fta  uBiitBidiiai  to  i 
water  lachaife  Is  rehUvdy  I 
comftared  to  odHT  aonoaa,  Aa  potaBtId 
for  contanrinetion  la  dlspnipoitkaiatdy 
higher.  Rmoff  qoaUty  ia  variabia.  with 
aanad  totd  dissobod  sdtda  levds 
estiaMtad  at  mot*  te 


Although  it  appears  most  of  tte 
dMaiicak  are  attenaated  winiln  the 
vadosa  »ne.  higher  levda  of  eakiam, 
mapiesiaai,  sodiaoi,  (uortda.  and  iron 
have  bees  nand  in  giound  water 
associated  widi  ranofTiacliafga. 

The  ebova  examples  of  red  and 
potentid  contamination  cleaiiy 
illustrate  die  vnlnerabfiity  of  the 
Missoda  Aquifer. 

m.  Desdlption  of  tta  FMMssMd  AqsMsr 

Located  In  western  Montana,  nia 
Misaoda  VaDey  Aqaifiv  consists  of 
aOavid  sediments  of  Early  Miocene  to 
Recent  age  dqtodted  arid^  a  wide 
aflnvid  mouutafn  basin  (Missoula 
Vafley).  Ilie  vaUey  extends  frtpn  die  dty 
of  Missoola  on  die  eastern  end  to  die 
town  of  Huaon  approximately  twenty 
(20)  miles  to  the  northwest  Fhun  an 
aerid  view,  the  valley  is  eig}it  (8)  miles 
wide  at  its  widest  extent  and  tapers  to 
aboot  ana  (1)  ode  ta  widft  near  tte 
weaten  end  at  Hason.  Tne  boundary  of 
dw  aqdfBr  dosdy  fdlowt  die  Unit  of 
the  vaOey  floor  and  is  defined  by  the 
topographic  break  of  die  suirouHding 
tsrracaa  and  moontain  slopes. 

Hie  bedrock  ander  the  Valley  coneiste 
of  dn  Plecambiian  Belt  Supeigiuup 
Melasedimento  (marina  se^iantary 
rocks).  Tbeso  rocks  are  rriatively 
impenneable  and  yidd  water  from 
fractare  qrstems  cmly.  The  Renova 
Pormatioa  la  a  Tertiary  depoeit  of  days, 
silts,  said,  gravd  and  volcade  aA 
which  onoonfiinmbty  overliea  the 
marina  sedlmento  in  dw  area  beneath 
die  Miasoala  Vayev  Aqdiiv.  These 
strata  range  in  dddcnesa  fivB  2;i000  to 
2i500  feet  in  the  Missoda  Valley.  . 


The  Missoda  Valley  Aquifer  overlies 
the  Renova  Formation  and  forms  the 
valley  floor.  This  aquifer  consists  of  a 
complex  arrangement  of  fluvial, 
lacustrine  and  colluvial  sediments,  but  it 
can  generally  be  subdivided  into  three 
hydrostratigraphic  units.  The  upper  unit 
is  a  fluvially-deposited  strata  which 
consisto  of  bodders.  coarse  cobbles, 
sand  and  silt.  This  unit  ranges  in 
thickness  from  10  to  90  feet.  The  water 
content  in  this  unit  ranges  from  fully 
saturated  to  unsaturated,  with  fte 
percentage  of  saturation  dependent  on 
location  in  the  vaUey  and  time  of  yeer. 
The  middle  unit  is  a  silty  sandy  clay 
with  lenses  of  sand  and  gravel.  Finer 
materials  found  in  this  unit  are  believed 
to  have  been  depodted  in  a  Pleistocene 
gladd  lake  which  farmed  in  the  valley. 
This  unit  ia  approximately  40  feet  dddc 
and  is  less  transmisdve  man  die  iqiper 
imiL  The  lower  unit  is  conqiosed 
primarily  of  coarsegrained  sedimente 
interiayered  with  tMa  layoa  of  fine' 
grained  sediments,  arith  a  totd  unit 
thickness  ranging  frtun  SO  to  150  feet 
This  unit  is  hydraulically  connected  to 
the  upper  two  unita  and  bdiaves  as  an 
unconfined  aquifer.  lUs  atiit  is  quite 
transmissive  {transmisdvities  range 
from  approximately  lOOAX)  to  1.700.000 
gpd/ft)  and  is  the  unit  of  choice  when 
most  water  supply  welU  are  drilled  ia 
the  valley. 

IV.  inftnaatiaa  Uttfiaad  fa 
Det 
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The  information  utilized  in  this 
determinatton  inchides  the  petition  from 
the  Missoda  Cfty-Connty  Hedth 
Department  researdi  of  available 
literature,  the  resdto  of  faivestlgative 
effOTto  cmdncted  to  dete  on  die  ground- 
water resources  of  the  area,  and  anitten 
and  verbal  comments  subnitted  by  die 
public  This  data  is  available  to  the 
public  and  may  be  hispected  during 
normal  business  houn  at  EPA  Region 
Vm.  900 18di  Street  Sdte  5001  Denver. 
CO  80202-2406,  Attn:  James  P.  Dunn 
(8WM-GW),  tel^one  (303)  299-1709. 

V.  Project  Review 

EPA  Region  Vm  will  wt^widi  die 
Federd  agencies  that  may  fa  the  future 
provide  finandd  assistance  to  projecte 
fa  the  area  of  concern.  Interagency 
procedures  will  be  developed  fa  whidi 
EPA  will  be  notified  of  proposed 
commitmente  by  Federd  agencies  for 
projecte  which  could  contaminate  the 
aquifer.  EPA  will  evahiate  such  projecte  ' 
and,  where  necessary,  conduct  an  in- 
depth  review,  inrliwting  anliritinj  pubUc 

commente  where  appropriate.  Shoold 
the  Regiond  Administntor  determine 
that  a  project  may  contaminate  the 
aquifer  through  ite  rediaige  zone  so  as 


to  create  a  significant  hazard  to  public 
health,  no  commitment  for  Federd 
assistance  may  be  entered  fato. 
However,  a  commitment  for  Federd 
assistance  may,  if  authorized  under 
another  provision  of  law.  be  ratered  fato 
to  plan  (»  desi^i  the  project  to  assure 
that  it  will  not  contaminate  the  aquifier. 
Althou^  the  project  review  process 
cannot  be  ddegated  to  stete  or  locd 
agendes.  the  EPA  will  rely  upon  any 
existing  or  future  stete  and  locd  contrd 
mechanisins  to  the  mavimiim  extent 
possible  fa  protecting  the  groond-water 
quality  of  &e  aquifer.  Included  fa  the 
review  of  any  Federd  finandalty- 
assisted  project  will  be  coordinatiQa 
with  die  state  and  locd  agencies.  Their 
commente  will  be  given  fdl 
consideration,  and  tibe  Federd  review 
{wocess  will  atiempt  to  ccnqdement  and 
suiqiort  stete  and  local  ground-arater 
quality  protection  mechanisms. 

VL  Sammary  and  Discusskm  of  PubBc 
Commente 

fa  response  to  the  Public  Notice  dated 
January  31, 1988,  ei^t  (8)  written 
commente  were  received.  These 
commente  ananimously  supported  the 
designation  of  the  area  as  a  sole  or 
principd  soorca  of  drinking  water,  h 
addition,  reaofationa  were  adopted  by 
the  Missoda  Qty  Coandl  and  the 
Missoula  County  Coiiimissi<m 
supporting  die  petition  and  axging 
designation.  No  new  information  was 
presoited  during  the  public  comment 
period  regarding  aquifer  characteristics 
or  reasona  not  to  delegate. 

Dated:  May  0,1968. 
lamas  ).Schafat. 

Regional  AdminiBtrator. 

(PR  Doc  88-12771  Filed  a-^-aa:  a;45  am) 
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A  Pofllonof 

Aquifarin 

CounHoa. 


AuoHn-Aroa  Edararda 
of  Hoys  and  Ttrawla 
Sola  aOuroo  A^ulrarj 


Aoatcv:  Environmentd  Protection 
Agency. 

iNotice. 


f.  Notice  is  hereby  given  that 
punuant  to  section  1424(e)  of  the  Safe 
Drinking  Water  Act  the  Regiond 
Administi-ator,  Region  VI  of  die  U.S. 
Environmentd  Protection  Agency  (EPA), 
has  determined  that  a  portion  of  the 
Austin-area  Edwards  aquifer  te  the  sole 
or  prindpd  source  d  drinking  water  for 
an  area  of  approximately  115  square 
miles  fa  central  Texas  whidi  includes 
parts  of  northern  Hays  and  southern 


Travis  counties,  and  that  dris  aquifer,  if 
contaminated  wodd  create  a  significant 
hazard  to  public  hedth.  As  a  result  of 
this  action.  Federally  financially 
assisted  |»t>Jecte  constructed  fa  tlw 
designated  area  or  fa  die  stream  flow 
source  areas  which  contribute  redierge 
to  the  aquifer  will  be  subject  to  EPA 
review  to  ensure  that  these  projecte  are 
designed  and  constructed  so  that  they 
do  not  create  a  significant  hazard  to 
public  heddL 

DATi:  This  determfaation  diall  be 
'  {Homdgated  for  purposes  of  Judicd 
review  at  1:00  pjn.  eadem  time,  taro 
weeks  after  the  date  of  Fadscd  Ka^ster 
publication. 

AMMnt:  The  data  cm  whidi  diese 
findings  sre  based  are  available  to  the 
public  and  may  be  inspected  durii^ 
normal  business  hours  at  the  library  of 
the  U.S.  Environmentel  Protection 
Agency.  Region  VI.  1445  Ross  Ave., 
Dallas.  Texas  75202. 

PON  nMTHm  wRMMATtoN  contact: 

Ridiard  A.  Wooster,  Offlcer  of 
Groundwater,  Environmental  Protection 
Agency,  Region  VI  at  214/055-6440. 

9UPaim9NTARV  mponmation: 

LBackgraond 

Section  1424(e)  of  dw  Sde  Drfaking 
Water  Act  stetes: 

If  die  Adininiatnlor  delenninM  on  liis  o«ra 
initiative  or  npon  petitioB  that  an  area  lias  an 
aquifer  whidi  is  the  sole  or  prindpd  drinkii^ 
water  MNirce  for  the  area  and  wfaidi.  if 
contaminated,  would  create  ■  signiScaiit 
hazard  to  public  health,  be  ahall  pubtith 
notice  of  that  determination  in  the  ^•denl 
Register.  After  the  publication  of  any  such 
notice,  no  commitment  for  Federal  financial 
ass)8t.ince  (throngh  a  grant,  contract  loan 
guarantee,  or  ottierwise)  may  Im  entered  into 
for  any  project  which  the  Administrator 
determines  may  cootaminale  sach  aqdfcr 
through  a  recharge  loae  to  a«  to  oeale  a 
significant  hazai^  to  public  health,  but  a 
commitment  for  Fedml  finandal  aaaistance 
may,  if  authorized  under  anotlier  pioviaiaa  of 
law,  be  entered  into  to  plan  or  dengn  tlie 
project  to  assure  ftat  it  wiO  not  so 
contaminate  the  aquifer. 

On  August  2a  1986,  die  Hays  County 
Soil  and  Water  Conservetion  District 
#351  petitioned  EPA  for  sole  source 
designation  of  a  portion  of  the  Austin- 
area  Edwards  aquifier  fa  parte  of  Hays 
and  Travis  Counties.  The  petition  was 
substantially  complete  according  to  the 
proposed  r^dations  for  sole  source 
designation  which  wrere  applicable  at 
the  time.  A  public  hearing  was  held  on 
March  3. 1987.  fa  Austin.  Texas,  to 
sohdt  public  cnnments.  The  pnUic 
comment  period  closed  on  March  11. 
1987.  At  the  public  hearing  a 
representative  of  the  newly  created 
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Barton  Springs  Edwards  Aquifer 
Conservation  (BSEACD)  District 
declared  the  intention  of  the  District  to 
join  in  petitioning  EPA  for  designation. 
On  March  5, 1987,  notice  was  published 
in  the  Federal  Register  of  the 
availability  of  new  guidance  for 
evaluating  SSA  petitions.  The  notice 
also  indicated  that  the  guidance  would 
apply  to  all  petitions  received  after  lune 
19, 1986.  Thus,  the  new  guidance  is 
applicable  to  the  Austin-area  Edwards 
aquifer  petition.  Subsequently,  the 
Region  notified  the  petitioners  that  the 
petition  was  incomplete  according  to  the 
new  guidance  and  outlined  the  specific 
areas  where  additional  information  was 
needed.  On  December  11, 1987,  EPA 
Regional  representatives  met  with 
representatives  of  the  BSEACD,  the  City 
of  Austin  and  the  Texas  Water 
Commission  to  discuss  additional 
information  needed  in  the  petition. 
Information  to  complete  the  petition  was 
received  by  EPA  in  March  of  1988. 

n.  Basis  for  Detennination 

Among  the  factors  to  be  considered 
by  the  Region  VI  Administrator  in 
connection  with  the  designation  of  an 
area  under  section  1424(e)  are:  (1) 
Whether  the  particular  aquifer  is  the 
sole  or  principal  source  of  drinking 
water  within  the  area  in  which  it  serves 
as  a  drinking  water  supply;  and  (2) 
whether  contamination  of  the  aquifn 
would  create  a  significant  hazard  to 
public  health.  On  the  basis  of  technical 
information  available  to  this  Agency, 
the  Region  VI  Administrator  has  made 
the  following  findings,  which  constitute 
the  basis  for  the  determination  noted 
above: 

1.  A  portion  of  the  Austin-area 
Edwards  aquifer  system  supplies 
approximately  74%  of  the  public  and 
domestic  water  consumed  in  the  aquifer 
service  area,  as  identified  by  the 
petitioner. 

2.  There  is  no  existing  alternative 
drinking  water  source  or  combination  of 
sources  which  currently  provides  fifty 
percent  or  more  of  the  drinking  water  to 
the  aquifer  service  area,  nor  are  there 
any  reasonably  available  alternative 
sources  which  are  capable  of  supplying 
the  drinking  water  demands  of  the 
aquifer  service  area,  should  the  aquifer 
become  contaminated. 

3.  The  Austin-area  Edwards  aquifer 
consists  of  the  Georgetown  limestone 
and  the  underlying  Edwards  limestone, 
both  of  which  are  of  Cretaceous  age. 
The  Georgetown  limestone  ranges  in 
thicluiess  from  40  to  100  feet  in  the 
subsiuface,  and  consists  of  interbeds  of 
fossiliferous  limestone  and  marly 
limestone.  The  Edwards  limestone 
ranges  in  thickness  from  about  300  to 


350  feet  in  the  subsurface,  and  is 
composed  of  thick  to  thin-bedded 
limestone  and  dolomitic  limestone 
containing  solution  collapse  zones  that 
create  cavernous  and  vugular  porosity. 
Since  infiltration  of  precipitation  and 
streamflow  to  the  aquifer  occurs  readily 
in  the  recharge  area,  due  to  the 
extensive  fractures,  faults,  and  other 
secondary  porosity  features  (e.g.,  caves, 
sinkholes,  etc.)  which  characterize  both 
the  Edwards  and  Georgetown 
formations,  the  aquifer  is  vulnet«ble  to 
contamination.  Public  and  domestic 
wells  which  withdraw  water  from  the 
Austin-area  Edwards  aquifer  under 
water  table  conditions  in  the  recharge 
area  are  most  susceptible  to 
contamination.  Since  groimdwater 
contamination  can  be  difficult  or 
sometimes  impossible  to  remediate  and 
since  most  of  the  drinking  water  in  the 
aquifer  service  area  is  provided  by  the 
aquifer,  contamination  of  the  Austin- 
area  Edwards  aquifer  would  pose  a 
significant  public  health  hazard. 

ni.  Description  of  the  Austin-area 
Edwards  Aquifer 

The  Austin-area  Edwards  aquifer 
extends  northeastwardly  in  a  narrow 
band  from  a  "groundwater  divide," 
which  separates  it  from  the  San 
Antonio-area  Edwards  aquifer  near 
Kyle,  Texas,  in  Hays  County,  to  the 
Colorado  River  in  southern  Travis 
County.  Laterally,  the  location  of  the 
Austin-area  Edwards  aquifer  is  defined 
to  the  west  by  a  line  delineating  the 
geologic  contact  between  the  Edwards 
Limestone,  which  forms  the  base  of  the 
aquifer,  and  underlying  Walnut  or  Glen 
Rose  formations.  To  the  east,  the  lateral 
boundary  of  the  Austin-area  Edwards 
aquifer  is  a  line  which  delineates  a 
marked  decrease  in  groundwater 
quality,  known  locally  as  the  "bad  water 
line." 

The  designated  area  covers 
approximately  the  southern  two-thirds 
of  the  area  in  which  the  Austin-area 
Edwards  aquifer  occurs,  includes  about 
115  square  miles  and  has  boundaries  at 
its  west,  south,  and  east  which  coincide 
with  those  which  define  the  extent  of 
the  aquifer.  The  northern  boundary  of 
the  designated  area,  as  proposed  by  the 
petitioners,  is  the  surface  watershed 
divide  (i.e.,  a  topographic  high)  between 
Slaughter  Creek  and  WiUiamson  Creek 
and  between  Slaughter  Creek  and  Boggy 
Creek. 

The  Austin-area  Edwards  aquifer 
recharge  area  makes  up  about  the 
western  one-half  of  the  designated  area   < 
described  above,  and  occurs  where  the 
Edwards  or  Georgetown  limestones 
(which  together  comprise  the  Edwards 
aquifer)  crop  out  at  the  surface.  The 


major  creeks  that  cross  the  recharge 
area  within  the  designated  area  and 
which  contribute  most  of  the  recharge  to 
the  Austin-area  Edwards  aquifer  are: 
Slaughter,  Bear,  Little  Bear  and  Onion. 
Since  recharge  from  these  creeks 
provides  the  major  portion  of  drinking 
water  for  approximately  22.800  people, 
the  project  review  area  includes  the 
eqtire  designated  area  and  the 
streamflow  source  areas  which 
contribute  recharge  to  the  aquifer 
through  its  recharge  area. 

IV.  Information  Utilized  in 
Detennination 

The  information  utilized  in  maldna 
this  determination  includes  die  petiUon, 
written  and  verbal  comments  submitted 
by  the  pubKc,  and  various  technical 
publications.  The  above  data  are 
available  to  the  public  and  may  be 
inspected  during  normal  business  hours 
at  the  library  of  the  U.S.  Environmental 
Protection  Agency.  Region  VL 1445  Ross 
Avenue,  Dallas,  Texas  75202. 

V.  Project  Review 

EPA  Region  VI  %vill  work  with  Federal 
agencies  that  in  the  future  may  provide 
financial  assistance  to  projects  in  the 
project  review  area  of  concern. 
Interagency  coordination  wiU  be 
establiished  to  ensure  EPA  will  be 
notified  of  proposed  commitments  by 
Federal  agencies  for  projects  which 
could  contaminate  the  aquifer.  EPA  will 
then  evaluate  such  projects  and,  where 
necessary,  conduct  an  in-depth  review, 
including  solicitation  of  public 
comments  where  appropriate.  Should 
the  Regional  Administrator  determine 
that  a  project  may  contaminate  the 
aquifer  through  its  recharge  zone  so  as 
to  create  a  significant  hazard  to  public 
health,  no  commitment  may  be  entered 
into  for  Federal  financial  assistance. 
However,  a  commitment  for  Federal 
financial  assistance  may,  if  authorized 
under  another  provision  of  law,  be 
entered  into  to  plan  or  design  the  project 
to  assiu«  that  it  will  not  so  contaminate 
the  aquifer.  Although  the  project  review 
process  cannot  be  delegated,  the  U.S. 
Environmental  Protection  Agency  will 
rely  to  the  maximimi  extent  possible,  on 
any  existing  or  future  State  and  local 
control  mechanisms  in  protecting  the 
groundwater  quality  of  the  aquifer. 

The  EPA's  review  of  any  Federally 
financiaUy  assisted  project  will  include 
coordination,  as  needed,  with  all 
appropriate  State  and  local  agencies, 
llie  W?A  will  give  those  agencies' 
comments  given  full  consideration,  and 
the  Federal  review  process  will  attempt 
to  complement  and  support  State  and 


local  groundwater  protection 
mechanisms. 

VL  Sununary  of  PubBc  CcwMsanls 

Of  the  comments  received  at  the 
public  hearing  and  during  the  comment 
period,  ten  were  in  favor  of  designation, 
seven  were  opposed  and  three  were 
undecided.  Major  issues  rasied  by  these 
comments  are  discussed  below: 

Federal,  State  and  Local  Responsibilities 

Several  commenters  expressed 
concern  that  the  sole  source  aquifer 
program  is  a  major  duplication  of 
existing  Federal,  state  and  local 
regulations  and  restrictions  regarding 
groundwater  protection  and  also 
represents  another  layer  of  bureaucratic 
red  tape.  EPA  does  not  believe  that  this 
is  the  case.  The  sole  source  aquifer 
program  only  affects  Federally 
financially  assisted  projects  and, 
therefore,  does  not  duplicate  efforts  to 
control  the  siting  and  operation  of  non- 
Federally  funded  projects.  EPA 
recognizes  the  ri^t  of  the  states  and 
municipalities  to  initiate  their  own 
groundwater  protection  programs,  but 
the  Sole  Source  Aquifer  program,  as 
implemented  under  die  SDWA,  deals 
directiy  with  Federally  assisted 
proejects. 

Impact  on  Growth  and  Development  of 
the  Area  Proposed  for  Designation 

Many  conunenters  were  concerned 
that  designation  would  resbict  the 
growth  of  south  Austin  and  would  cause 
lengthy,  expensive  and  unnecessary 
delays  for  projects  involving  Federal 
funds.  EPA  believes  this  will  not  be  the 
case  for  several  reasons.  The  .great 
majority  of  the  proposed  area  lies 
outside  the  city  limits  of  Austin;  few 
projects  located  within  the  current  city 
limits  would  be  reviewed.  Also,  in  the 
eastern  portion  of  the  designated  area, 
including  San  Leanna,  Manchaca,  Buda 
and  other  heavily  developed  areas,  the 
aquifer  is  covered  by  the  Del  Rio  clay 
and  is  said  to  be  under  artesian 
conditions.  Because  the  aquifer  is  much 
less  vulnerable  to  contamination  in  the 
artesian  area,  EPA  anticipates  diat  only 
certain  types  of  projects  (e.g.  those 
involving  excavations  or  wells]  wiD 
require  detailed  review  for  the  artesian 
area.  Also,  small  isolated  projects  such 
as  home  loans  are  presumed  to  pose  an 
insignificant  threat  to  the  aquifer  and 
will  not  be  reviewed  individually 
although  their  cumulative  affect  may  be 
reviewed  for  larger  |»t»iect8  or  housing 
developments.  Tie  SSA  program  has  not 
been  responsible  for  any  unnecessary 
delays  in  any  project  completion,  nor  for 
the  rejection  of  any  project's  application 
for  Federal  funding. 
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Location  ofBmindaries  of  the 
Designated  Area 

Some  commenters  questioned  the 
placement  of  the  northern  boundary  of 
the  designated  area.  It  was  pointed  out 
that  the  Edwards  aquifer  in  this  area  is  a 
hydrologic  imit  which  is  bounded  on  the 
south  by  the  Southern  boudary  of  the 
designated  area  but  extends  northward 
to  the  Colorado  River.  The  designated 
area  covers  only  the  southern  two-thirds 
of  this  hydrologic  unit,  and  it  was 
argued  that  excluding  the  northern  one- 
third  of  the  aquifer  would  not  allow 
complete  protection  of  the  groundwater. 

While  EPA  recognizes  that  the  aquifer 
extends  beyond  Uie  boundaries  of  die 
designated  area  it  also  recognizes  that 
the  local  population  north  of  Slaughter 
Credc  is  served  predominantiy  by 
surface  water  supplied  by  the  City  of 
Austin.  The  Hays  County  Soil  and 
Water  Conservation  District  #351,  is  its 
sole  source  aquifer  petition  to  EPA. 
identified  the  Edwards  aquifer  as  the 
"sole  or  principal  water  souree"  for  the 
people  living  in  the  southern  two-thirds 
of  the  aquifer  segment.  The  course  of 
Slaughter  Creek  roughly  defines  the 
northern  boundary  of  the  area  identified 
in  the  petition  to  be  protected  because 
of  its  overwhehning  dependence  on  the 
Edwards  as  a  drinking  water  source.  In 
order  to  include  the  entire  area  which 
drains  into  Slaughter  Creek  that  might 
impact  the  area  to  be  protected,  the 
northern  border  of  the  designated  area 
is  set  at  the  northern  surface  watershed 
divide  for  Slaughter  Creek  (the 
topographic  high  separating  the 
watershed  of  Slaughter  Creek  bom  the 
watersheds  of  WilUamson  and  Boggy 
Creeks). 

Hydrologic  studies  by  the  U.S. 
Geological  Survey  indicate  that  the  flow 
of  groundwater  in  the  Edwards  aquifer 
south  of  Austin  is  toward  the  nortiteast. 
ConsequenUy,  contamination  of  the 
aquifer  north  of  Slaughter  Creek  would 
not  affect  the  designated  area.  However, 
due  to  the  direction  of  groundwater 
flow,  the  designation  does  provide  a 
degree  of  protection  to  the  undesignated 
portion  of  the  hydrologic  unit. 

Availability  of  Alternate  Water 
Supplies 

Some  commenters  felt  that  the 
Edwards  aquifer  should  not  be 
considered' the  sole  or  principal  source 
of  water  supply  for  die  designated  area 
because  of  the  future  or  present 
availability  of  Austin  city  water. 
Commenters  suggested  diat  the  present 
Austin  water  system  could  be  easily 
expanded  to  supply  surface  water  to  the 
designated  area  and  that  such  extension 
is  bound  to  follow  development  oi  Uie 


area  in  the  fuhire.  Under  EPA  guidelines 
for  the  sole  source  aquifer  program,  the 
feasibility  of  replacing  the  aquifer  as  a 
water  supply  source  is  considered  when 
deciding  whether  to  grant  designation. 
When  cost  of  replacement  exceeds  0.6% 
of  the  mean  household  income, 
replacement  by  the  alternate  source  is 
considered  to  be  an  economic  burden. 

It  is  estimated  that  the  city  of  Austin 
has  the  ability  to  replace  the  water 
supply  of  the  designated  area.  However, 
reasonable  estimates  of  the  total  cost  of 
replacement  by  surface  water  from 
Austin  result  in  a  cost  of  approximately 
$531  per  year  for  each  family  in  the 
designated  area,  or  2.2%  of  the  mean 
household  income.  Under  the 
circumstances,  Austin  city  water  is  not 
considered  to  be  a  feasible  replacement 
for  the  water  supplied  by  the  Edwards 
aquifer. 

Regarding  the  question  of  expansion 
of  Austin  city  services  into  the 
designated  area,  the  designation 
decision  can  not  be  based  on  future 
events  which  are  subject  to 
unpredictable  economic  and  political 
influences.  The  area  under 
consideration  currenUy  meets  the 
requirements  for  designation  under  the 
sole  aquifer  program  and  there  is  no 
provision  in  the  Act  or  in  EPA  guidance 
for  denial  of  a  petition  based  on 
anticipated  development  of  an  area. 

Date:  May  27, 198& 
|ohnS.FkMx. 

Acting  Regional  Administrator,  Region  VI. 
(PR  Doc.  88-12766  Filed  6-6-^8;  8:45  am) 
nujNO  cooc  uM-se-M 


FEDERAL  EMERQENCV 
MANAGEMENT  AGENCY 

Agency  Infonnation  Collection 
SulMnltted  to  the  Office  of 
Management  and  Budget  for 
Clearance 

The  Federal  Emergency  Management 
Agency  (FEMA)  has  submitted  to  the 
Office  of  Management  and  Budget  the 
following  information  collection 
package  for  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  (44 
U.S.C.  Chapter  35) 
Type:  Revision  of  3067-0106. 
Title:  Flooded  Property  Purohase 

Program. 
Abstract:  Section  1362  of  the  National 
Flood  Insurance  Act  of  1068  (Pub.  L 
90-488)  as  amended.  (42  U.S.C. 
4103)  authorizes  FEMA  to  purchase 
severely  or  repetitively  damaged 
insured  properties  to  reduce  ^ture 
Federal  disaster  costs.  The  forms 
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will  be  used  to  collect  data  vtidch 
detennines  eligibility,  funding 
priorities  and  cost  effectiveness. 
Type  of  Respondents: 

individuals  or  households 

State  or  local  governments 

Farms 

Businesses  or  other  for-profit 

Non-profit  institutions 

Small  businesses  or  organizations 
Number  of  Respondents:  150. 
Burden  Hours:  75. 
Frequency  of  Recordkeeping  or 
Reporting:  Annually. 

Copies  of  the  above  information 
collection  request  and  supporting 
documentation  can  be  obtained  by 
calling  or  writing  the  FEMA  Clearance 
Officer,  Linda  Shiley,  (202)  646-2624,  500 
C  Street.  SW.,  Washington.  DC  20472. 

Comments  should  be  directed  to 
Francine  Picoult,  (202)  395-7231,  Office 
of  Management  and  Budget,  3235  NEOB, 
Washington.  DC  20503  within  two 
weeks  of  this  notice. 

Dated  May  31. 1988. 
Wsdey  C.  Moon. 

Director,  Office  of  Administrative  Support^ 
[FR  Doc  88-12759  FUed  fr-6-^  8:45  am] 
■UMQ  OOK  cns-ti-ii 


FEDERAL  MARITIME  COMMISSION 

Agreeinent(«)  RIed;  Alabama  State 
Dock*  Tanninal  Agraemant 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(8)  piusuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street 
NW.,  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission.  Washington,  DC 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  S  572.603  of  Tide 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  conununicating  with  the 
Commission  regarding  a  pending        i 
agreement.  | 

Agreement  No.:  224-200124. 

Title:  Alabama  State  Docks  Terminal 
Agreement 

Parties: 

Alabama  State  Docks  Department 
(Department) 

Bama  Stevedore  &  Terminal 
Operators,  Inc.  (Bama)  j 

Synopsis:  The  agreement  authorizes 
Bama  to  perform  or  have  performed 


fieight  handling  services  at  the 
Department's  facilities  at  the  Port  of 
Mobile. 

By  order  of  the  Federal  Maritime 
Conunission. 
Tony  P.  Komiiioth, 
Assistant  Secretary. 

Dated:  June  2, 1988. 
[FR  Doc.  88-12788  Filed  6-6-88;  8:4S  am] 
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Agr««inaiit(s)  FUed;  South  Europe/ 
U.SJL  Fraight  Confaranca 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(8)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street 
NW.,  Room  10325.  Interested  parties 
may  submit  comments  on  each  • 
agreement  to  the  Secretary,  Federal 
Maritime  Commission,  Washington.  DC 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  9  572.603  of  Tide 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  202-010676-029. 

Title:  South  Europe/U.S.A.  Freight 
Conference. 

Parties: 

Achille  Lauro 

Compania  Trasatlantica  Espanola^ 
Sj\. 

Costa  Container  Lines,  S.p.A. 

Evergreen  Marine  Corporation 
(Taiwan)  Ltd. 

Farrell  Lines,  Inc. 

Italia  di  Navigazione,  S.p.A. 

Jugolinija 

Jugooceanija 

Lykes  Lines 

A.P.  Moller-Maersk  Line 

Nedloyd  Lines 

Sea-Land  Services.  Ina 

Trans  Freight  Lines 

Zim  Israel  Navigation  Company,  Ltd. 

Synopsis:  The  proposed  amendment 
would  specifically  state  the  authority  of 
the  parties  to  negotiate  and  agree  upon 
prices  or  rates  to  be  paid  by  the  parties 
to  European  inland  carriers. 

Agreement  No.:  2l02i-(n(l7gO~00&. 

Title:  Israel  Eastbound  Conference. 

Parties: 

Zim  Israel  Navigation  Co.,  Ltd. 

Farrell  Lines,  Inc. 

Lykes  Bros.  Steamship  Company,  Inc. 


Synopsis:  The  proposed  amendment 
would  conform  the  agreement  to  the 
Commission's  requirements  concerning 
service  contract  provisions  and  make 
other  technical  revisions  necessitated  by 
such  action. 

Agreement  No.:  203-011075-006. 

Title:  Central  America  Discussion 
Agreement. 

Parties: 

United  States/Central  America  Liner 
Association 

Nordana  Line.  Inc. 

Concorde  Shipping.  Inc. 

Marine  Bulk  Carriers.  Iiic. 

Nexos  Line 

Thompson  Shipping  Co^  Ltd. 

Maritime  Juno,  S.A. 

Synopsis:  The  proposed  amendment 
would  delete  Transportes  Navieros 
Equatorianos  as  a  party  and  would  add 
Gran  Golfo  Express  as  a  party  to  the 
agreement  The  parties  have  requested  a 
shortened  review  period 

i4^reeine/i^  No.;  271-011196. 

Title:  Nedlloyd  Lines/Hoegh  Lines 
Reciprocal  Space  Charter  Agreement. 

Parties: 

Nedlloyd  Lines, 
.  Hoegh  Lines. 

Synopsis:  The  proposed  agreement 
would  permit  the  parties  to  diarter 
space  aboard  one  another's  vessels  in 
the  trade  between  Pacific  Coast  ports  of 
North  America  and  ports  in  Australia. 
The  parties  have  requested  a  shortened 
review  period. 

By  Order  of  the  Federal  Maritime 
Conunission. 
Tony  P.  Kominoth. 
Assistant  Secretary. 

Dated:  June  2. 1968. 

[FR  Doc.  88-12787  Filed  6-6-88;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

Conaumar  Adviaory  CouncN; 
Solicitation  of  Nominationa  for 
Mambarahip 

aocncy:  Board  of  Governors  of  the 
Federal  Reserve  System. 
action:  Solicitation  of  nominations  for 
membership  on  the  Board's  Consumer 
Advisory  Council. 

summary:  The  Board  is  asking  the 
public  to  nominate  qualified  individuals 
for  appointment  to  its  Consumer 
Advisory  Council,  which  is  comprised  of 
representatives  both  of  consumer  and 
community  interests  and  of  the  financial 
services  industry.  Twelve  new  members 
will  be  selected  for  three-year  terms  that 


will  begin  in  January  1989.  It  is 
contemplated  that  the  Board  will     * 
announce  its  selection  of  new  members 
by  year-end. 

DATE  Nominations  should  be  received 
by  August  31, 1988. 
ADDflESS:  Nominations  should  be 
submitted  in  writing  to  Dolores  S.  Smith, 
Assistant  Director,  Division  of 
Consumer  and  Community  Affairs. 
Board  of  Governors  of  the  Federal 
Reserve  System.  Washington,  DC  20551. 
This  information  about  nominees  is 
available  for  inspection  upon  request 
except  as  provided  in  the  Board's  Rules 
Regarding  Availability  of  Information 
(12  CFR  262.6(a)). 

FOR  RIRTNER  INFORMATION  CONTACT: 
Bedelia  Calhoun,  Staff  Specialist  . 
Division  of  Consumer  and  Community 
Affairs.  (202)  452-2412;  or  for 
Telecommunications  Device  for  the  Deaf 
(TDD)  users  only,  Eamestine  Hill  or 
Dorothea  Thompson  (202)  452-3544; 
Board  of  Governors  of  the  Federal 
Reserve  System,  Washington,  DC  20551. 
SUPPLCMBITARV  INFORMATION:  The 
Consumf  r  Advisory  Council  was 
established  in  1976  at  the  direction  of 
Congress  to  advise  the  Federal  Reserve 
Board  on  the  exercise  of  its  duties  under 
the  Consumer  Credit  Protection  Act  and 
on  other  consumer  related  matters.  The 
Council  by  law  represents  the  interests 
both  of  consumers  and  of  the  financial 
community.  Members  serve  three-year 
terms  that  are  staggered  to  provide  the 
Council  with  continuity. 

■Pwelve  new  members  will  be  selected 
this  year  for  terms  beginning  January  1, 
1989,  to  replace  members  whose  terms 
expire  diis  year.  Nominations  should 
include  the  address  and  telephone 
number  of  ti^e  nominee,  information 
about  past  and  present  positions  held, 
and  a  description  of  special  knowledge, 
interests  or  experience  related  to 
consumer  credit  or  other  consumer 
financial  services.  Persons  may 
nominate  themselves  as  well  as  other 
candidates. 

The  Board  is  interested  in  candidates 
who  are  vnlling  to  express  dieir 
viewpoints  and  who  have  some 
familiarity  with  consumer  financial 
services.  Candidates  do  not  have  to  be 
experts  on  all  levels  of  consumer 
financial  services,  but  they  should 
possess  some  basic  knowledge  of  the 
area.  In  addition,  they  should  be  able  to 
make  the  necessary  time  commitment  to 
prepare  foi  and  attend  meetings  (usually 
two  to  three  days  long)  three  times  a 
year  and  to  take  part  in  committee  work. 

In  making  the  appointments,  the 
Board  will  seek  to  complement  the 
qualifications  of  continuing  Council 
members  in  terms  of  affiliation  and 


geographic  representation,  and  to  ensure 
the  representation  of  women  and  - 
minority  groups.  The  Board  expects  to 
announce  its  selection  of  new  members 
by  year-end. 

The  Council  meets  in  Washington, 
DC  Council  members  receive  $100  per 
day  for  participating  in  meetings  and  for 
travel  time.  The  Board  also  pays  travel 
expenses. 

The  names  and  affiliations  of  current 
Council  members  (and  the  expiration 
date  of  each  term  of  office]  are  listed 
below: 

Chairman 

Steven  W.  Hamm,  Administrator,  South 
Carolina  Department  of  Consumer 
Affairs,  Columbia.  South  Carolina. 
December  31, 1988 

Stephen  Brobeck,  Executive  Director, 
Consumer  Federation  of  America, 
Washington,  DC,  December  31. 1990 

Vice  Chairman 

Edward  J.  Williams.  Senior  Vice 
.    President  Consumer  Banking  Group, 
Harris  Trust  and  Savings  Bank, 
Chicago,  Illinois,  December  31, 1988 
Edwin  B.  Brooks,  Jr.,  President  Security 
Federal  Savings  and  Loan 
Association,  Richmond,  Virginia, 
December  31. 1988 

Members 

Naomi  G.  Albanese.  Former  Professor  of 
Home  Economics,  University  of  North 
Carolina,  Greensboro,  North  Carolina, 
December  31, 1990 

Judith  N.  Brown,  Treasurer,  American 
Association  of  Retired  Persons,  Edina, 
Miimesota,  December  31, 1989 

Michael  S.  Cassidy,  Vice  President 
Chase  Manhattan  Bank.  N.A..  New 
York,  New  York,  December  31, 1988 

Betty  Tom  Chu,  Chairman,  Trust  Savings 
Bank,  Arcadia,  California,  December 
31,1990 

Jerry  D.  Craft.  Executive  Vice  President 
First  National  Bank  of  Atianta, 
Atianta,  Georgia,  December  31, 1990 

Donald  C.  Day,  President  New  England 
Securities  Corp.,  Boston, 
Massachusetts,  December  31, 1990 

Richard  B.  Doby,  Financial  Services 
Consultant  Denver,  Colorado, 
December  31, 1989 

Richard  H.  Fink,  President  Citizens  for  a 
Sound  Economy,  Washington,  DC. 
December  ^1, 1989 

Neil  J.  Fogarty,  Attorney,  Hudson 
County  Leg&l  Services,  Jersey  City, 
New  Jersey,  December  31, 1988 

Stephen  Gardner,  Assistant  Attorney 
General  Consumer  Protection 
Division,  State  of  Texas,  Dallas, 
Texas,  December  31, 1989 


Kenneth  A.  Hall.  President,  South 
Division,  First  United  Bank,  Picayune, 
Mississippi,  December  31, 1988 

Elena  Hanggi.  Director,  Institute  for 
Social  Justice,  Littie  Rock,  Arkansas, 
December  31, 1989 

Robert  A.  Hess,  President  and  General 
Manager,  Wrighl  Patman 
Congressional  Federal  Credit  Union, 
Washington.  DC,  December  31, 1990 

Robert  J.  Hobbs,  Deputy  Director, 
Nationa]  Consumer  Law  Center,* 
Boston,  Massachusetts.  December  31, 
1988 

Ramon  W.  Johnson,  Professor  of 

.    Finance,  College  of  Business  and 
Graduate  School  of  Business, 
University  of  Utah,  Salt  Lake  City, 
Utah,  December  31, 1989 

Robert  W.  Johnson,  Professor  of 
Management  and  Director,  Credit 
Research  Center,  Purdue  University, 
West  Lafayette.  Indiana.  December 
31, 1988 

A.J.  King,  Chairman,  Valley  Bank  of 
Kalispell,  Kalispell,  Montana, 
December  31, 1990 

John  M.  Kolesar,  President  Ameritrust' 
Development  Bank,  Cleveland.  Ohio, 
December  31, 1988 

Alan  B.  Lemer,  Senior  Executive  Vice 
President  Associates  Corporation  of 
North  America,  Dallas,  Texas, 
December  31, 1988 

Richard  LD.  Morse.  Professor  of  Family 
Economics,  Kansas  State  University, 
Manhattan.  Kansas.  December  31. 
1989 

William  E.  Odom.  Chairman  of  the 
Board,  Ford  Motor  Credit  Company, 
Deacbom,  Michigan.  December  31, 
1990 

Sandra  R.  Parker, 'Chairman,  Banking 
Committee,  Richmond  United 
Neighborhoods,  Richmond,  Virginia, 
December  31, 1988 

Sandra  Phillips.  Executive  Director, 
Oakland  Plaiming  and  Development 
Corporation,  Pittsburgh,  Pennsylvania, 
December  31. 1990 

Jane  Shull,  Director,  Institute  for  the 
Study  of  Civic  Values,  Philadelphia, 
Pennsylvania.  December  31, 1988 

Ralph  E.  Spurgin.  President  and  Chief 
Executive  Officer,  Limited  Credit 
Services,  Inc.,  Columbus,  Ohio, 
December  31, 1990 

Lawrence  Winthrop,  President 

.  Consumer  Credit  Counseling  Service 
of  Oregon,  Inc.,  Portland,  Oregon, 
December  31, 1990 

Board  of  Governors  of  the  Federal  Reserve 
System,  June  1, 1988. 

lames  McAfee, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  88-12720Filed  6-8-88: 8:45  am] 
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FEDERAL  TRADE  COMMISSION 

Granting  of  Request  for  Early 
Termination  of  the  WaMliiy  Period 
Under  the  Premerger  Notification 
Rulee 

Section  7A  of  the  Clayton  Act,  15 
U.S.C  18a.  as  added  by  Title  II  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976,  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7A(b)(2]  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration  and 
requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 

The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  {iroposed  acqintitions  during  the 
applicable  waiting  period: 

Transactions  Granted  Early  Termi- 
nation Between:  05/16/88  and  05/ 
28/88 


Name  of  AoqMinng  Peraon. 

Nama  (X  AoquM  PwBon, 

Name  oi  Aoquirad  ErMy 


Cox  Enterprises.  Inc.,  Metro- 
potitan  Broadasling  Hold- 
ing Cavpanf,  MatropoCtan 
Broadcastino  Coporalion 
ol  Tampa.- 

USX  Cwporation.  K  N 
Eneiyy,  Inc..  Western  Gas, 
Western  Gas  Tranatnia- 
aion.  Tana  G— wnrk 

Siowart  A.  Rainek,  Tharon 
ShamgocNan.  Mont* 
Crtato  Packing  Convany, 
Monla  Ciisto  ma.  Salea 

H.B.  Rdar  Company.  WMgar 
Ownical  Corporation,  car- 
tain  assets  of  WCC ..._ 

NIKE.  inc..  The  Baar  Steams 
Companiaa,  Inc.  Cola 
Haan  Holdinga  Incorporat- 
ed 


Sara  Lea  Corporation,  Morri- 
son Incorporalad,  Morriaon 
Inoorporalad .— »»».-.„.. 

Grand  MeUopoWun  PuMc 
Limiled  Company,  Vision 
Expresa.  Vision  Express 

AKant  Compular  Systems 
Corporation,  Raster  Tech- 
nologies. Inc.,  Raster 
Technologies,  Inc. 

The  Prospect  Group.  bK., 
BSN  Corp..  Chaerleadar 
Supply,  Inc.,  Team  IMas, 
Inc.,  Green  River '. 


PMN 
No. 


8s-iseo 

8»-140e 

a»-i4M 

88-1455 

88-1472 
88-1478 
88-1485 

88-1367 

88-1512 


Data 
ad 


06/16/88 

05/17/88 

05/17/88 
06/17/88 

I 
05/17/88 

05/17/88 

05/17/88 

05/1$/88 

05/16/88 


TRANSACTIONS  GRANTED  EARLY  TERMI- 
NATION Between:  05/16/88  and  05/ 
28/68— Cofitinued 


Name  of  Acquiring  Parson, 

Name  of /Soqulred  ^araort. 

Name  of  Aoquirad  Entity 


Komnkllito  Wsaawiar)  N.V.r 
Shaikh  Abdulaziz  A  Al-Su- 
bwnan.  Sheikh  Abdulaziz 
A-AI-SuWman 

Norton  Op«  pIc,  Bartow 
Rand  Umtad,  lO  C^iital 
Corporation 

Inland  Steel  Industriaa,  Ina, 
AFCO  Metals.  Inc  AFCO 
Metals.  Inc „ 

GTE  Corporation,  Intermourv 
tain  HeaMh  Care.  Inc..  IHC 
Alfiliatad  Services,  Inc.  — 

Triax  Mk^waat  Associataa. 
LP..  Mr.  John  A  Ste- 
phana. Vantage  Cable.  Inc... 

Triax  Midwest  Assodatea,  L 
P.,  kMva  Farm  Bureau  Fad- 
araKon,  Vantage  CaUa, 
Inc 

American   General   Corpora- 

-  tior\,  Manufachirars  Hano- 
ver Corporation,  Manufac- 
tursrs  llanover  Consumer 
Services  Qnxip.  Inc...-. 

Wasta  Managamant,  Inc.. 
The  Henley  Group.  Inc.. 
Whaslabrator  Holdinss  Inc.. 

The  Henley  Group,  Inc., 
^asia  Manaqamcnt  inc. 
Two  subs  and  UPE 

NAM  Energy  Company,  L  P., 
Newmont  Mining  Corpora- 
tion. Newmont  Mirting  Cor- 
poration  

NoffoSi  Southern  Corpora- 
lion.  Advanced  Tatocom- 
municatlons  Corporatxxi, 
Advanced  TetecommufMca- 
Uorta  Corporatton 

OcddanW  Palrolaum  Corpo- 
ratioa  Mobil  Corporation, 
MobH  Exploratton  &  Pro- 
ducing North  America,  Inc... 

SkandM  Inaiiranca  Company, 
Lincoln  National  Corixjra- 
lioo,  TTw  Western  Fire  hv 
surarxM  Company 

Buslnassland.  inc.  Compu- 
lerCraft  Inc..  Computer- 
Craft.  Inc „... 

TCW  Special  Placements 
Fund  II.  MldMMl  W.  WHsey. 
WHaay  Foods,  he 

Victoria  Co.  Ltd.,  Winois 
Mountain  Partners,  Aapen 

•  Skiing  Company 

\rictoria  Ca.  Ltd..  MKDQ  M 
Aspen  Inc.  Aapan  Sking 
Co. 

Vk:toria  Co..  Ltd.  MKOG  IV 
Aspen  Inc.,  Aspen  Skiing 
Company 

Heraeus  Hoking  QmbK 
Henckik  Jan  ComaKs 
Kleiin,  Electro-Nite  Co 

GuH-t- Western  Inc.  Bardaya 
PLC.  Bardaya  PLC 

USF&G  CorporMNXt.  Otknrp 
(1)  CItkxrp  Invest  Mgmt 
Inc.    A    (2)    certain    rel. 


Anchor  SsMlngi  Bank  FSB. 
Satomon  Inc..  Tsn  aubaidl- 
arios  of  SI ™ 


PMN 
No. 


88-1524 
88-1538 
88-1520 
88-1544 
88-1447 

88-1448 

88-1468 
88-1468 
88-1470 

88-1540 

68-1545 
88-1559 

86-1566 

88-1580 

88-1582 

86-1585 

68-1586 

86-1587 

88-1569 
66-1590 

88-1595 


Data 

rmini 

ad 


05/16/88 

05/18/88 
05/19/88 
05/10/86 
05/20/68 

05/20/88 

05/20/88 
05/20/88 
05/20/88 

06/20/88 

06/20/88 

06/20/88 

05/20/88 

05/20/88 

05/20/88 

05/20/88 

05/20/88 

05/20/88 

05/20/88 
05/20/86 

05/20/88 


TRANSACTIONS  GRANTED  EARLY  TERMI- 
NATION Between:  05/16/88  and  05/ 
28/88— Continued 


68-1603  I  05/20/88 


Name  of  AoQuiring  Parson. 

PMN 
No. 

Data 

■  ■■saiiiial 

Name  of  Acquired  Enli^ 

ad 

LMG  II.  Inc.  RoKbon)  (1078) 

Ltd..  BriHon  Iron  Works. 

kw. ..    ._ 

88-1606 

05/20/86 

Sharad  Tak.  WGRZ  Acqulsl- 

ttanCorp.,  WGRZ  AoqiM- 

tkxiCoip.-    — 

86-1607 

05/20/88 

P.  J.  CarroB  and  Company 

pic,  Alan  M.  Glazer.  Bed- 

ford Fair  Industriaa.  Ltd.. 

Badlord  Fair  Warahoua^  — 

8»-1612 

05/20/88 

Shoji  Kanazawa.  Holiday  Cor- 

poration, Holiday  Corpora-' 

Hon 

86-1626 

05/20/88 

LIT  HokHnga  PLC.  GoUbarg 

SecurlHaa.   kic.   GoktMrg 

Securities.  Inc 

88-1611 

05/23/86 

Haritags     Health     Systama. 

John  Hancock  Mutual  Life 

InsurttKe  Company.  John 

Hancock  HaaNhplwia.  mc  .„ 

86^1466 

05/24/86 

Banc  One  Corpontian.  Garv 

- 

eral     Electric     Company, 

Gekx)  Corporatkx) — 

66-1552 

05/24/88 

der.    The    Timaa    Haraki 

Printing  Convany  — 

88-1570 

05/24/88 

John  Buzzetta,  WiUam  Dean 

Singleton,      The      Timea 

HeraM  Priniing  Compapy. 

88-1571 

05/24/88 

D.  Davis.  AikansM  ModH- 

calion  Center,  Inc—    

ae-1605 

05/24/88 

China  bitemalional  Tnjst  ft 

Ptioenix  Steel  Corporalton.... 

88-1630 

06/24/88 

Craig     0.     McCaw,     Voting 

ft 

Trustee    for    MFC.    Inc. 

Graphic    Scanning    Corp., 

Qraphfc  Scanning  Corp. 

88-1486 

05/25/88 

SA.  Annlak  Corporatkm, 

The     Affliatrong     Rubber 

Company             

88-1528 

05/25/88 

PlreM  S^tA.  Aimiek  Corpo- 

ration.     Tha     Aiiiisliung 

Rubbsr  CoM9)«*y 

86-1529 

05/25/88- 

Prudential    CorpocBHon    pte. 

Avakyt/Applause.        Inc. 

Avakxt/Appiausa,  Inc __ 

68-1553 

05/25/88 

Harris ToM>,  Applause  Inc.. 

86-1564 

05/25/86 

Coming        Glass        Works. 

Ravera  Copper  and  Brass 

Incorporated,           Revere 

Ware.    Inc.    and    Revere 

Wwe  Courtsey  Sksras,  Inc. .. 

86-1562 

05/25/86 

Prudential    Corporatkm    pic 

, 

Lany  Elins.  Applauaa  Inc — 

88-1568 

05/25/66 

ALLTEL     CorporaHon.     Ad- 

vanced     Tatocommunica- 

tkxw     CorporalkM,     Ad- 

* 

varKad     Tataoommunica- 

05/25/66 

86-1975 

Qokler.     Thoma.     Craasay 

Fund   III   Limited   Partner- 

ship, Postal  Instant  Press, 

■"■ 

s— —        n  ■  -a  ■  1     ' -  -  ^  -  -  *     ^w— —  — 

mC.,   rORW   msiani   KTMS, 

mc —  

86-1563 

06/25/66 

Kamik^  Coanpany.  Cdwart 

L  Scarff.  Edward  L  Scwfl-. 

86-1591 

05/26/88 

Shaklon    G.    Adelson,    Kirk 

Kerkorlan,    MGM    Sands, 

Inc 

88-1593 

05/25/68 

TRANSACTIONS  GRANTED  EARLY  TERMI- 
NATION Between:  05/16/88  and  05/ 
28/88— Continued 


Name  of  Acquiring  Person. 

Name  of  Acquired  Person. 

Name  of  Acquired  EnMy 


Amerwan  Natkxial  Insurance 
Company,  Primerica  Cor- 
poration. Pennsylvania  Ufa 
Ins.  Ca  el  al _... 

First  Chicago  Corporatkxi. 
Bendey  Carpets,  Inc.. 
BanUey  Carpets.  Inc „.. 

First  Chteago  Corporstion. 
BC  HoMJng  Corp..  BC 
Hok«ng.Corp. 

Sulzer  Brothers  Limited.  Guy 

^  F.  AUcinson  Company  of 
Califtxnta.  Bingham  krter- 
national.  Inc... ,._. 

Thomas  Robinson  Group 
pLC,  John  Crowther  Group 
pte.  John  Crowther  Group 
pte 


Mannesmann  AG.,  Philips 
PMrolaum  Company,  Ap- 
plied Automation.  Inc 

Norton  Company.  Roger  C 

^jILPanhaa  Comjpwiy 

Northern  CaWomia  Health 
Center.  Homoeopathic 
Foundation    of    CaMomia, 


..--■'.  . 
nospnai.. 


Tele-Communjcatiorw,  Inc. 
United  Cable  Television 
Corporation.  United  CaUa, 
Televiaton  Corporalwn 

USA  MobNa  CommuNca- 
ton,  kw.  H,  Henry  Crown 
and  Company,  CO  Com- 
municatkNis  Corporatnn 

USA  Mobile  Communtea- 
tions,  kic  M,  ALLTEL  Cor- 
poration. AUTEL  Mobile 
Communteatnns  of  Ohio 

USA  Mobile  Commursca- 
Inns.  Inc.  M,  Graphic  Scan- 
ning Corp.,  Qraphte  Sew 
ning  Corp. 

David  L  Paul,  Dr.  Ghaith  R. 
Pharaon,  American  South- 
em  Insurance  Company 

Curtis  L  Carlson.  General 
Electric  Company.  Qetoo 
Travel  Management  Serv- 
ices. Inc — ».....„ „ 

William  J.  Sloacker.  City  Auto 
Stamping  Co..  Inc.  City 
Auto  Stampkig  Ca.  k«c 

Eugene  C.  Caahman.  DonaM 
K.  QeartMart  Quick 
Weight  Loss  Centers.  Inc 

Printon.  Kane  Government 
Securities,  L  P.,  First  Inter- 
state Bancorp.,  First  Inter- 
state Ciptal  Marttets,  Inc 

Peninaular  &  Oriental  Steam 
Navigatkxi  Company.  LMB, 
Inc.  LMB.  hw. 

Pacilk:  Enlerpriaes,  Apache 
Petroleum  Company,  LP., 
APC  Operatkig  Partner- 
ship, LP 

"WRiterthur"  Swiss  kwurwwa 
Company,  Framan'a  Fund 
Corpioratton.  Southern 
Guaranty  ktauranca  Com- 
pany  


PMN 
Na 


88-1620 
86-1635 
86-1650 

88-1497 

68-1558 

88-1484 
66-1509 

66-1530 

86-1531 

68-1596 

86-1597 

86-1598 
88-1600 

88-1604 
86-1606 
66-1617 

86-1618 
88-1622 

86-1629 
88-1640 


Date 

termirtat- 

ad 


05/25/88 
05/25/66 
05/25/88 

05/26/68 

05/26/88 

06/27/88 
05/27/86 

05/27/88 

05/27/88 

05/27/86 

05/27/68 

05/27/66 
05/27/88 

05/27/88 
05/27/86 
05/27/88 

05/27/88 
05/27/88 

05/27/86 
05/27/86 


Transactions  Granted  Early  Termi- 
nation Between:  05/16/88  and  05/ 
28/88— Continued 


Name  of  Acquking  Parsorv 

Name  of  Acquired  Person, 

Name  of  Acquired  §ntity 

Rtehard  G.  Fahskiw,  Cargill, 
iTKorporated.  Summit  Na- 
tional Ufa  ktauranoa  Com- 
pany  .?. — 

Eugene  C.  Cashman,  Phillip 
R.  and  Joyce  A  Schuman. 
QuKk  Weight  Loss  Cen- 
lers.  Inc „...„....._.. 

MLH  Income  Realty  Partner- 
ship VI.  DonaU  E.  and 
Mairy  Katheryn  Russell. 
Russell/Sulro.  a  California 
ImHed  partnership , 

ML  Medn  Partners,  LP.,  An- 
thony S.  Ocepek,  Winoom 
Corporation „ 

krtematioal  Broadcastktg 
Corporatkxi,  Auto  Ckjb  kv 
surance  Association,  Island 
of  Bob^Lo  Company 

ML  Media  Partners.  LP.. 
Wattsr  A.  Ttiurski,  Winoom 
Broadcasting  Corporation .... 

The  Prospect  Group,  kic, 
Kemper  Corporatkm.  Na- 
ttonat  Automoble  and  Cas- 
ualty lr)8uranoe  Ca .. 

John  W.  Kkjga.  Orion  Rk>- 
tures  Corporatten.  Orion 
Ptetures  Corporatnn 


PMN 
Na 


Date 
terminat- 
ed 


88-1644 

05/27/68 

88-1646 

05/27/86 

86-1655 

05/27/88 

88-1662 

05/27/88 

68-1666 

05/27/88 

86-1669 

05/27/88 

88-1677 

05/27/88 

86-1680 

05/27/86 

RM  RIRTHER  INFORMATION  CONTACT: 
Sandra  M.  Peay.  Contact 
Representative,  Premerger  Notification 
Office,  Bureau  of  Competition,  Room 
301,  Federal  Trade  Commission, 
Washington.  DC  20580,  (202)  32&-3100. 

By  direction  of  the  Commission. 
Emily  H.  Rode. 
Secretary. 

[FB  Doc  88-127S0  Filed  6-6-48;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centera  for  Dieeaae  Control 

National  Inatitute  for  Occupational 
Safety  and  Healtti;  Reeearch  and 
Denutnatration  Qranta  Relating  to 
Occupational  Safety  and  Health; 
AvailabWty  of  Funda  for  Fiacal  Year 
IMS 

The  Centers  for  Disease  Control 
(CDC).  National  Institute  for 
Occupational  Safety  And  Health 
(NIOSH).  announces  the  availability  of 
funds  in  Fiscal  Year  1988  for  research 
and  demonstration  project  grants 
relating  to  occupational  safety  and 
health.  The  objective  of  this  program  is 
to  award  funds  to  eligible  institutions  or 
agencies  to  establish,  discover. 


elucidate,  or  confirm  information 
relating  to  occupational  safety  and 
health,  including  iimovative  methods, 
techniques,  and  approaches  for  dealing 
with  occupational  safety  and  health 
problems.  The  Catalog  of  Federal 
Domestic  Assistance  number  is  13.262. 

Authority 

This  program  is  authorized  imder 
section  20(a)(1)  of  the  Occupational 
Safety  and  Health  Act  of  1970  (29  U.S.C. 
e60(a)(l})  and  section  501(c)  of  Uie 
Federal  Mine  Safety  and  Health  Act  of 
1977  (30  U.S.C.  951).  Program  regulations 
applicable  to  these  grants  are  in  Part  87, 
"National  Institute  for  Occupational 
Safety  and  Health  Research  and 
Demonstration  Grants,"  of  Titie  42,  Code 
of  Federal  Regulations. 

Eligilnlity  Raquirements 

Eligible  applicants  include  non-profit 
and  for-profit  organizations.  Thus 
universities,  colleges,  research 
institutions  and  otiier  public  and  private 
organizations  including  State  and  local 
governments  and  small,  minority  and/or 
woman-owned  businesses  are  eligible 
for  these  research  and  demonstration 
grants. 

Availability  of  Fimds 

There  is  $6,299,000  available  in  Fiscal 
Year  1988  to  fund  research  project 
grants,  demonstration  grants.  Special 
Emphasis  Research  Career  Award 
(SERCA]  grants,  small  grants,  and  Small 
Business  Innovation  Research  (SBIR) 
grants. 

For  research  project  grants,  it  is 
expected  that  22  continuation  grants  will 
be  awarded  totaling  approximately 
$3,099  million  and  that  about  17  new  and 
competing  renewal  grants  will  be 
awarded  totaling  approximately  $2,153 
million  and  ranging  from  approximately 
$50,000  to  $250,000  with  the  average 
award  being  approximately  $140,000. 

For  SERCA  grants,  it  is  expected  that 
approximately  $222,000  will  be  awarded 
for  seven  continuation  grants  and 
$259,000  for  eight  new  grants. 

For  small  grants,  it  is  expected  that 
approximately  $143,000  will  be  awarded 
for  seven  continuation  grants  and 
$248,000  for  eleven  new  grants. 
.    For  SBIR  grants,  the  total  available 
funds  for  phase  I  and  II  awards  is 
approximately  $175,000. 

Grants  are  usually  funded  for  12 
months  in  project  periods  of  up  to  5 
years  for  research  project  and 
demonstration  grants,  3  years  for 
SERCA  grants,  and  2  years  for  small 
grants.  Continuation  awards  within  the 
project  period  are  made  on  the  basis  rf 
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satisfactory  progress  and  on  the 
availability  of  funds. 

Pragnm  Requirements 

A.  Research  Project  Grants 

A  research  project  grant  application 
should  be  intended  and  designed  to 
establish,  discover,  develop,  elucidate. 
or  confirm  information  relating  to        j 
occupational  safety  and  health, 
including  innovative  methods, 
techniques,  and  approaches  for  dealing 
with  odcupational  safety  and  health 
problems.  These  studies  may  generate 
information  that  is  readily  available  to 
solve  problems  or  contribute  to  a  better 
understanding  of  underlying  causes  and 
mechanisms. 

B.  Demonstration  Grants  \ 

A  demonstration  grant  aiq)lication 
should  address,  either  on  a  pilot  or  full- 
scale  basis,  the  technical  or  economic 
feasibility  or  application  of:  (1)  A  new  or 
improved  occupational  safety  or  health- 
procedure,  method,  technique,  or 
system,  or  (2)  an  innovative  method, 
technique,  or  approach  for  preventing 
occiqMtional  safety  or  health  problems. 

C.  Special  Emphasis  Research  Career 
Award  (SERCA)  Grants 

The  SERCA  is  designed  to  enhance 
the  research  capability  of  individuals  in 
the  formative  stages  of  their  careers 
who  have  demonstrated  outstanding 
potential  for  contributing  as 
independent  investigators  to  health- 
related  research.  Candidates  must  have 
had  2  or  more  years  of  relevant  post- 
doctoral experience  prior  to  the 
submission  date.  The  application  must 
document  accomplishments  in  this 
period  that  demonstrate  research 
potratiak  it  must  also  present  a  plan  for 
additional  experience  in  a  productive 
scientific  environment  at  domestic 
institutions  that  will  foster  development 
of  a  career  of  independent  research  in 
the  area  of  occupational  safety  and 
health.  The  SERCA  is  not  intended  for 
untried  investigators,  or  for  productive, 
independent  investigators  with 
signiJBcant  numbers  of  publications  of 
high  qtiality,  or  for  persons  of  senior 
academic  rank  (above  associate 
professor  or  tenured].  Moreover,  the 
award  is  not  intended  to  substitute  one 
source  of  salary  support  for  another  for 
an  individual  who  is  already  conducting 
full-time  research,  nor  is  it  intended  to 
be  a  mechanism  for  providing 
institutional  support.  The  application 
must  demonstrate  that  the  award  will 
make  a  difference  in  and  enhance  the 
candidate's  development  as  an 
independent  investigator. 


Candidates- mast  indicate  a 
commitment  of  at  least  60  percent  time 
(not  necessarily  60  percent  salary) 
devoted  to  research  under  the  SERCA 
grant,  although  full-time  is  desirable. 
Other -work  in  the  area  of  occupational 
safety  and  health  will  enhance  the 
candidate's  qualifications  but  is  not  a 
substitute  for  this  requirement  While 
woiidng  closely  with  one  or  more 
'advisers,  the  awardee  is  expected  to 
develop  capabilities  in  fundamental, 
applied,  and /or  clinical  research  in  one 
of  the  areas  listed  under  "Programmatic 
Interests."  At  the  end  of  the  award 
period,  evidence  of  independent 
investigative  capability  should  be 
present  sudi  that  the  individual  is  better 
able  to  compete  in  traditional  NIOSH 
research  grant  activities. 

The  total  grant  award  may  comprise 
direct  costs  of  up  to  $30,000  per  year  and 
up  to  8  percent  additional  indirect  costs. 
IMrect  costs  may  include  salary  plus 
fringe  benefits,  technical  assistance, 
equipment,  supplies,  consultant  costs, 
domestic  travel,  publication,  and  other 
costs.  If  the  awardee  already  holds  a 
small  grant  on  the  same  research  topic, 
the  amount  of  the  SERCA  may  be 
reduced  up  to  the  amount  of  the  small 
grant.  Awards  may  be  up  to  3  years  and 
will  not  be  renewable. 

D.  Small  Grants 

A  small  grant  application  is  intended 
to  provide  financial  support  to  carry  out 
exploratory  or  pilot  studies,  to  (jeVelop 
or  test  new  techniques  or  methods,  or  to 
analyze  data  previously  collected.  This 
small  grant  program  is  intended  for 
predoctoral  graduate  students,  post- 
doctoral researchers  (within  3  years 
following  completion  of  doctoral  degree 
or  completion  of  residency  or  public 
health  training]  and  junior  faculty 
members  (no  higher  than  assistant 
professor).  If  university  policy  requires 
that  a  more  senior  person  be  listed  as 
principal  investigator,  the  application 
should  specify  that  the  funds  are  for  the 
use  of  a  particular  student  or  junior- 
level  person  and  should  include 
appropriate  justification  for  this 
arrangement  Thou^  biographical 
sketches  are  required  only  for  the 
person  actually  doing  the  woik,  the 
application  should  indicate  who  would 
be  supervising  the  research.  Small  grant 
applications  should  be  identified  as  such 
on  the  application  form. 

The  total  small  grant  award  may 
comprise  direct  costs  of  up  to  $15,000 
per  year  and  additional  indirect  costs, 
as  appropriate.  The  grants  may  be 
awarded  for  up  to  2  years  and  are 
thereafter  continuable  by  competitive 
renewal  as  a  regular  research  grant. 
Salary  of  the  principal  investigator  as 


well  as  that  of  the  junior  investigator,  if 
university  policy  requires  a  senior 
person  to  be  listed  as  the  principal 
investigator,  will  no)  be  allowed  on  a 
small  grant  though  salaries  can  be 
requested  for  necessary  si^iport  staff 
such  as  laboratory  technicians, 
interviewers,  etc. 

E.  Program  Project  Grants 

NIOSH  will  also  accept  applications 
for  program  project  grants,  but  only  after 
discussion  with  the  individuals  listed  in 
this  announcement 

Programmatk  Interests 

NIOSH  program  priorities,  listed 
below,  are  applicable  to  all  of  the  above 
types  of  grants.  The  conditions  or 
examples  listed  under  each  category  are 
selected  examples,  not  comprehensive 
defintions  of  the  category.  Investigators 
may  also  apply  in  otlwr  areas  related  to 
occupational  safety  and  health. 
Applications  responding  to  this 
announcement  will  be  reviewed  by  staff 
for  their  responsiveness  and  relevance 
to  occupational  safety  and  health. 
Assignment  to  NIOSH  for  funding 
consideration  will  be  according  to 
established  referral  guidelines.  Potential 
applicants  with  questions  concerning 
the  acceptability  of  their  proposed  work 
should  contact  the  individuals  listed  in 
this  announcement  under  "MM  FURTHBII 
INFORMATION  CONTACT." 

1.  Occupational  lung  disease: 
asbestosis,  byssinosis.  silicosis,  coal 
workers'  pneumoconiosis,  lung  cancer, 
occupational  asthma 

2.  Musculoskeletal  injuries:  disorders 
of  the  back,  trunk,  upper  extremity, 
neck,  lower  extremity:  traumatically 
induced  Raynaud's  phenomenon 

3.  Occupational  cancers  (other  than 
lung]:  leukemia;  Mesothelioma;  cancers 
of  the  bladder,  nose  and  liver 

4.  Severe  occupational  traumatic 
injuries:  amputations,  fractures,  eye  loss, 
and  lacerations 

5.  Cardiovascular  diseases: 
hepertension,  coronary  artery  disease, 
acute  myoctirdial  infarction 

6.  Disorders  of  reproduction: 
inferitlity.  spontaneous  abortion, 
teratogenesis 

7.  Neurotoxic'disorders:  peripheral 
neuropathy,  toxic  encephaUtis. 
psychoses,  extreme  personality  changes 
(Sxposure-related) 

8.  Noise-induced  loss  of  hearing  - 

9.  Dermatologic  conditions: 
dermatoses,  bums  (scalding),  chemical 
bums,  contusions  (abrasions) 

10.  Psychological  disorders:  neuroses, 
personality  disorders,  alcoholism,  drug 
dependency 


11.  Engineering  control  systems:  new 
technology  performance  evaluation, 
preconstruction  review,  equipment 
redesign,  containment  of  hazards  at  the 
source,  fundamental  dust  generation 
mechanisms,  machine  guarding/ 
avoidance  methods,  explosion  control, 
removal  of  emissions  after  generation, 
dispersion  models,  monitoring  and 
warning  techniques,  technology  transfer 

12.  Respirator  research:  new  and 
innovative  respiratory  protective 
devices,  techniques  to  predict 
performance,  effectiveness  of  respirator 
programs,  physiologic  and  ergonomic 
factors,  medical  siuveillance  strategies, 
psychological  and  motivational  aspects, 
effectiveness  of  sorbents  end  filters, 
including  chemical  and  physios! 
properties. 

Criteria  for  Review 

Applications  are  not  subject  to  review 
as  govemed  by  Executive  Order  12372. 
Intergovernmental  Review  of  Federal 
Programs. 

Applications  will  be  evaluated  by  a 
dual  review  process.  The  primary  (peer) 
review  is  based  on  scientific  merit  and 
significance  of  the  iwoject.  competence 
of  the  proposed  staff  in  relation  to  the 
type  of  research  involved,  feasibility  of 
the  project  likelihood  of  its  producing 
meaningul  results,  appropriateness  of 
the  proposed  project  period,  adequacy 
of  the  ai^licant's  resources  available  for 
the  project  and  appropriateness  of  the 
budget  request 

Demonstration  grant  applications  wiU 
be  reviewed  additionally  On  the  basis  of 
the  following  criteria: 

•  Degree  to  which  project  objectives 
are  clearly  established,  obtaindde,  and 
for  which  progress  toward  attainment 
can  and  will  be  measured. 

•  Availability,  adequancy.  and 
competence  of  personnel,  fedlities.  and 
other  resources  needed  to  cany  out  the 
project 


•  Degree  to  which  the  project  can  be 
expected  to  yield  or  demonstrate  results 
that  will  be  useful  and  desirable  on  a 
national  or  regional  basis. 

•  Extent  of  cooperation  ejqiected 
firom  industry,  union,  or  other 
participants  in  the  project  where 
applicable. 

SERCA  grant  applications  will  be 
reviewed  additionally  on  the  basis  of 
the  following  criteria: 

•  The  review  process  will  consider 
the  applicant's  scientific  achievements, 
evidence  of  demonstrated  commitment 
to  a  research  career  in  occupational 
safety  and  health,  and  supportive  nature 
of  the  research  environment  (including 
letter(s)  of  reference  bxua  advisofs) 
which  should  accompany  the 
application). 

Small  grant  applications  will  be 
reviewed  additionally  on  the  basts  of 
the  following  criteria: 

•  Hie  review  process  will  take  into 
consideration  the  fact  that  the 
applicants  do  not  have  extensive 
experience  with  the  grant  process. 

A  secondary  review  will  also  be 
conducted.  Factors  considered  in  the 
secondary  review  will  include: 

•  The  results  of  the  initial  review. 

•  The  significance  of  the  proposed 
study  to  the  research  programs  of 
NIOSH. 

•  National  needs  and  program 
balance. 

•  Policy  and  budegtary 
considerations. . 

Application  and  Award 

Applications  should  be  submitted  on 
Form  PHS-398  (revised  September  1986) 
or  PHS-5iei-l  for  State  and  local 
government  applications.  Forms  should 
be  available  from  the  institutional 
bunness  offices  or  from:  Office  of 
Grants  Inquiries.  Division  of  Research 
Grants,  National  Institutes  of  Health, 
Westwood  Building— Room  449,  5333 


Westbard  Avenue,  Bethesda.  Maryland 
20892. 

The  original  and  six  copies  of  the 
application  must  be  submitted  to  the 
address  below  on  or  before  the  specified 
receipt  dates  in  accordance  with  the 
instructions  in  the  PHS-39B  packet: 
Division  of  Research  Grants,  National 
Institutes  of  Health,  Westwood 
Building— Room  24a  Bethesda, 
Maryland  20882. 

In  developing  the  application  please 
note  that  the  conventional  presentation 
for  grant  applications  should  be  used 
and  the  points  identified  under  "Criteria 
for  Review"  must  be  fulfilled. 

An  appUcant  organization  has  the 
option  of  having  specific  salary  and 
biage  benefit  amounts  for  individuals 
omitted  from  the  copies  of  the 
application  that  are  made  available  to 
'  outside  reviewing  groups.  If  the 
applicant's  orginization  elects  to 
exercise  this  option,  use  asterisks  on  the 
original  and  six  copies  of  the  application 
to  indicate  those  individuals  for  whom 
salaries  and  fringe  benefits  are  being 
requested;  the  subtotals  must  still  be 
shown.  In  addition,  submit  an  additional 
copy  of  page  4  of  Form  PH&-398, 
completed  in  full  with  the  asterisks 
replaced  by  the  amount  of  the  salary 
and  fiinge  benefits  requested  for  each 
individual  listed.  This  budget  page  will 
be  reserved  for  internal  PHS  staff  use 
only. 

The  instmctions  in  the  Form  PHS-d98 
packet  should  be  followed  conconing 
deadlines  for  either  deliverying  or 
mailing  the  applications.  The  application 
should  be  sent  or  delivered  using  the 
maiUng  label  in  the  Form  PHS-39e 
packet 

The  pfoposed  timetable  for  receiving 
applications  and  awarding  grants  is  as 
follows: 


A|i()liG«lion 


New  and  oowpeMng  rsnwwil  tffSutiam: 

Fatmwy  1  > 

Jura  1  • 


October  1  • _ 

ExceptionK  Cweer  Deveiopmeni  ind  Snw> 

QfWHK 


1. 


Julyl. 


Primary  review  group  meeting 


JUM 

Odober/NoMember.. 


FetmiMy/March... 


Jura .. ....._. 

October/November.. 
Februwy/Mtfch...„.. 


Secondary  review  meotlr>g 


September.. 
January  — 


September.. 
January 


■  Competing  i«newal  deKlwee  are  1  monSi  Mar. 

Awards  will  be  made  based  on  results 
of  the  initial  and  secondary  reviews, 
balance  among  areas  of  programmatic 
interest  emphasis  area,  and  availability 
of  funds. 


EaiVeat  poaaft)le 


April  1. 
Julyl. 


April. 
Julyl. 


FOR  FURTHER  INFORMATION  CONTACT: 

For  Technical  Information  Contact:  Roy 
M.  Fleming.  ScD.,  Associate  Director 
for  Grants,  National  Institute  for 
Occupational  Safety  and  Health. 


Centers  for  Disease  Control,  1600 
Clifton  Road,  NE..  Bldg.  1,  Room  3053. 
Atlanta.  Georgia  30333,  Telephone: 
(404)  639-3343. 
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For  Business  Information  Contact: 
Henry  Cassell,  Grants  Management 
Officer,  Centers  for  Disease  Control, 
255  E.  Paces  Ferry  Rd.,  NE.,  Room  321. 
Atlanta.  Georgia  30305.  Telephone: 
(404)  842-6575. 

Dated:  May  27.  igsa 
Signed  by: 
Lany  W.  Sparks. 

Acting  Director.  National  Institute  for 

Occupational  Safety  and  Health. 

[FR.  Doc.  86-12781  Filed  6-6-88;  8:45  am] 
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Food  and  Drug  Administration 
(Dodtet  Na  88M-0186] 


Medstone  intemationat,  inc.; 
Prcmaricet  Approval  of  the  Medstone 
1050  ST  Uttwtripter  , 

agency:  Food  and  Drug  Administration; 

HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  application  by  Medstone 
International,  Inc.,  Costa  Mesa,  CA.  for 
premarket  approval,  under  the  Medical 
Device  Amendments  of  1976,  of  the 
Medstone  1050  ST  Lithotripter.  After 
reviewing  the  recommendation  of  the 
Gastroenterology/Urology  Devices 
Panel,  FDA's  Center  for  Devices  and 
Radiological  Health  (CDRH)  notified  the 
applicant  by  letter  of  April  15, 1988,  of 
the  approval  of  the  application.        | 
DATE:  Petitions  for  administrative 
review  by  July  7, 1988. 
AODRESS:  Written  requests  for  copies  of 
the  summary  of  safety  and  effectiveness 
data  and  petitions  for  administrative 
review  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration.  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frank  S.  Casciani,  Center  for  Devices 
and  Radiological  Health  {HFZ-420), 
Food  and  Drug  Administration,  8757 
Georgia  Ave.,  Silver  Spring,  MD  20910. 
301-427-7750. 

SUPPLEMENTARY  INFORMATION:  On 
September  3, 1987.  Medstone 
International,  Inc.,  Costa  Mesa.  CA 
92627,  submitted  to  CDRH  an 
application  for  premarket  approval  of 
the  Medstone  1050  ST  Lithotripter.  FDA 
filed  the  apphcation  on  September  10, 
1987.  The  device  is  an  extracorporeal 
shock  wave  lithotripter  for  use  in  the 
fragmentation  of  upper  urinary  tract 
stones,  i.e.,  renal  calyceal  stones,  renal 
pelvic  stones,  and  upper  ureteral  stones. 

On  November  18, 1987.  the 
Gastroenterology-Urology  Devices 


Panel,  an  FDA  advisory  committee, 
reviewed  and  recommended  approval  of 
the  application.  On  April  15, 1988,  CDRH 
approved  the  application  by  a  letter  to 
the  applicant  from  the  Director  of  the 
Office  of  Device  Evaluation,  CDRH. 

A  summary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above)  and  is  available  from  that  office 
upon  written  request  Requests  should 
be  identified  with  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document. 

A  copy  of  all  approved  labeling  is 
available  for  public  inspection  at 
CDRH— contact  Frank  S.  Casciani 
(HFZ-420),  address  above. 

bpportunity  for  Administrative  Review 

Section  515(d)(3]  of  the  Federal  Food. 
IDnig,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  360e{d)(3U  authorizes  any 
interested  person  to  petition,  under 
section  515(g)  of  the  act  (21  U.S.C. 
360e)(g)),  for  administrative  review  of 
CDRfi's  decision  to  approve  tliis 
application.  A  petitioner  may  request 
either  a  formal  hearing  under  Part  12  (21 
CFR  Part  12)  of  FDA's  administrative 
practices  and  procedures,  regulations  or 
a  review  of  the  application  and  CDRH's 
action  by  an  independent  advisory 
committee  of  experts.  A  petition  Is  to  be 

in  the  form  of  a  petition  for  

reconsideration  under  §  10.33(b)  (21  CFR 
ia33(b)).  A  petitioner  shall  identify  the 
form  of  review  requested  (hearing  or 
independent  advisory  committee)  and 
shall  submit  with  the  petition  supporting 
data  and  information  showing  that  there 
is  a  genuine  and  substantial  issue  of 
material  fact  for  resolution  through 
administrative  review.  After  reviewing 
the  petition,  FDA  will  decide  whether  to 
grant  or  deny  the  petition  and  will 
publish  a  notice  of  its  decision  in  the 
Federal  Register.  If  FDA  grants  the 
petition,  the  notice  will  state  the  issue  to 
be  reviewed,  the  form  ol  review  to  be 
used,  the  persons  who  may  participate 
in  the  review,  the  time  and  place  where 
the  review  will  occur,  and  oth^r  details. 

Petitioners  may,  at  any  time  on  or 
before  July  7, 1988,  file  with  the  Dockets 
Management  Branch  (address  above) 
two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

Thifl  notice  is  issued  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (sees. 
515(d),  520(h),  90  Stat.  554-555.  571  (21 


U.S.C.  360e(d).  360j(h)))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Director.  Center  for 
Devices  and  Radiological  Health  (21 
CFR  5.53). 

Dated:  May  27, 1988    • 
lahn  a  VOifbrtli. 

Director,  Center  for  Devices  and  Radiological 
Health. 
[FR  Doc  88-12790  Filed  fr-e-88: 8:45  am] 
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(Docket  No.  SSM-OISI] 

NAN  Contact  Lans  Intamatlonal,  Inc^ 
Pramartwt  Approval  of  Trasoft  and 
Trasoft  Thin  (Ocuflicon  A)  Soft 
(Hydrophilic)  Contact  J.anaas 

AiOiNCY:  Food  and  Drug  Administration; 
HHS. 

action:  Notice. 

summary:  The  Pood  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  application  by  N  &  N 
Contact  Lens  btemational,  Inc., 
Lynnwood,  WA.  for  premarket  approval, 
under  the  Medical  Device  Amendments 
of  1976.  of  the  Tresofl  and  Tresofl  Thin 
(ocofilcon  A)  Soft  (Hydrophilic)  Contact 
Lenses.  After  reviewing  the   . 
recommendation  of  the  Ophthalmic 
Devices  Panel,  FDA's  Center  for  Devices 
and  Radiological  Health  (CDRH) 
notified  the  applicant  by  letter  of  March 
31, 1988,  of  the  approval  of  the 
application. 

DATE:  Petitions  for  administrative 
review  by  July  7, 1968. 

ADDRESS:  Written'  requests  for  copies  of 
the  summary  of  safety  and  effectiveness 
data  and  petitions  for  administrative 
review  to  the  Dockets  Management 
Branch  (FHA-305),  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20657. 

FOR  FURTHER  INFORMATION  CONTACTS 

David  M.  Whipple,  Center  for  Devices 

and  Radiological  Health  (HFZ-460). 

Food  and  Drug  Administration,  8757 

Georgia  Ave.,  Silver  Spring,  MD  20910. 

301-427-7940. 

SUPPLEMENTARY  INFORMATION:  On 

December  15. 1987.  N  &  N  Contact  Lens 
International,  Inc.,  Lynnwood,  WA 
98046,  submitted  to  CDRH  an 
application  for  premarket  approval  of 
the  Tresoft  and  Tresoft  Thin  (ocufilcon 
A)  Soft  (Hydrophilic)  Contact  Lenses. 
The  lenses  are  indicated  for  daily  wear 
for  the  correction  of  visual  acuity  in 
aphakic  and  not-aphakic  persons  with 
nondiseased  eyes  that  are  myopic  or    ' 
hyperopic.  The  lenses  may.be  worn  by 


persons  who  exhibit  astigmatism  of  1.50 
diopters  (D)  or  less  that  does  not 
interfere  with  visual  acuity.  The  Tresoft 
(ocufilcon  A)  Lens  ranges  in  powers 
from  -20.00  D  to  +20.00  D.  The  Tresoft 
Thin  (ocufilcon  A)  Lens  ranges  in 
powers  fi>om  -15.00  0  to  +20JX)  D.  The 
lenses  are  to  be  disinfected  using  a 
chemical  (not  heat)  disinfection  system. 
The  application  includes  authorization 
from  Ciba  Vision  Corp.,  Atlanta.  GA 
30340,  to  incorporate  the  information 
contained  in  its  approved  premarket 
approval  applications  for  Uie  Tresoft 
and  Tresoft  Thin  (ocufilcon  A)  Soft 
(Hydrophilic)  Contact  Lenses. 

On  February  18. 1977,  Ciba's  PMA 
N17-855  was  approved  by  FDA.  On 
March  31, 1988,  CDRH  approved  the 
subject  application  (P870079)  by  a  letter 
to  the  applicant  from  the  Director  of  the 
Office  of  Device  Evaluation,  CDRH. 

A  summary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above)  and  is  available  from  that  office 
upon  written  request.  Requests  should 
be  identified  with  the  name  of  the 
device  and  the  docket  number  foimd  in 
brackets  in  the  heading  of  this 
document. 

A  copy  of  all  approved  labeling  is 
available  for  public  inspection  at 
CDRH— contact  David  M.  Whipple 
(HFZ-460),  address  above. 

The  labeling  of  the  aproved  contact 
lens  states  that  the  lens  is  to  be  used 
only  with  certain  solutions  for 
disinfection  and  other  purposes.  The    . 
restrictive  labeling  informs  new  users 
that  they  must  avoid  using  certain 
products,  such  as  solutions  intended  for 
use  with  hard  contact  lenses  only.  The 
restrictive  labeling  needs  to  be  updated 
periodically,  however,  to  refer  to  new 
lens  solutions  that  CDRH  approves  for 
use  with  aproved  contact  lenses 
made  of  polymers  other  than 
polymethylmethacrylate,  to  comply  with 
the  Federal  Food,  Ehug,  and  Cosmetic 
Act  (the  act)  (21  U.S.C.  301  et  seq.),  and 
regulations  thereunder,  and  with  the 
Federal  Trade  Commission  Act  (15 
U.S.C.  41-58),  as  amended.  Accordingly, 
whenever  CDRH  publishes  a  notice  in 
the  Federal  Register  of  approval  of  a 
new  solution  for  use  with  an  approved 
lens,  each  contact  lens  manufacturer  or 
PMA  holder  shall  correct  its  labeling  to 
refer  to  the  new  solution  at  the  next 
printing  or  at  any  other  time  CDRH 
prescribes  by  letter  to  the  applicant. 

Opportunity  for  Administrative  Review 

Section  515(d)(3)  of  the  act  (21  U.S.C. 
360e(d)(3))  authorizes  any  interested 
person  to  petition,  under  section  515(g) 
of  tiie  act  (21  U.S.C.  360e(g)).  for 


administrative  review  of  CDRH's 
decision  to  approve  this  application.  A 
petitioner  may  request  either  a  formal 
hearing  under  Part  12  (21  CFR  Part  12)  of 
FDA's  administrative  practices  and 
procedures  regulations  or  a  review  of 
the  application  and  CDRH's  action  by 
an  independent  advisory  committee  of 
experts.  A  petition  is  to  be  in  the  form  of 
a  petition  for  reconsideration  under 
i  10.33(b)  (21  CFR  10.33(b)).  A  petitioner 
shall  identify  the  form  of  review 
requested  (hearing  or  independent 
advisory  committee)  and  shall  submit 
with  the  petition  supporting  data  and 
information  showing  that  there  is  a 
genuine  and  substantial  issue  of 
material  fact  for  resolution  through 
administrative  review.  After  reviewing 
the  petititon,  FDA  will  decide  whether 
to  grant  or  deny  the  petition  and  will 
publish  a  notice  of  its  decision  in  the 
Fedwal  Register.  If  FDA  grants  the 
petition,  the  notice  will  state  the  issue  to 
be  reviewed,  the  form  of  review  to  be 
used,  the  persons  who  may  participate 
in  the  review,  the  time  and  place  where 
the  review  will  occur,  and  other  details. 

Petitioners  may,  at  any  time  on  or 
before  July  7. 1988.  file  with  the  Dockets 
Management  Branch  (address  above) 
two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  %vith  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  petitions  may  be 
seen  in  the  office  above  between  9  ajn. 
and  4  p.m.,  Monday  through  Friday. 

This  notice  is  issued  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (sees. 
515(d).  520(h).  90  Stat.  554-555.  571  (21 
U.S.C.  360e(d),  360(h)))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Director.  Center  for 
Devices  and  Radiological  Health  (21 
CFR  5.53). 

Dated:  May  27. 1988. 

John  C  VUlforth. 

Director,  Center  for  DevJcea  and  Radiological 
Health. 

(FR  Doc.  88-12791  FUed  &-6-88: 8:45  am] 

■aUNO  COM  41«HI1-«I 


National  institutes  of  Health 
National  Cancer  Institute;  Meeting 

Notice  is  hereby  given  that  a  public 
meeting  will  be  held  so  that  the  recentiy 
formed  National  Research  Council/ 
National  Academy  of  Sciences 
Committee  on  Dietary  Guidelines 
Implementation  may  receive  information 
relevant  to  its  study.  Established  at  die 
request  of  the  National  Cancer  Institute 
and  the  Kaiser  Family  Foundation,  the 


Committee' will  conduct  an  indepth 
study  and  propose  detailed  strategies 
and  options  for  the  implementation  of 
dietary  guidelines  by  government 
agencies  at  all  levels;  by  professionals 
in  the  nutrition,  medical,  and  allied 
health  fields;  by  educational  institutions; 
and  by  certain  segments  of  the  private 
sector,  including  institutions  concerned 
with  mass  feeding. 

The  Committee  is  chaired  by  Dr. 
Edward  N.  Brandt,  Chancellor  of  the 
University  of  Maryland  at  Baltimore  and 
former  Assistant  Secretary  for.Health. 

The  meeting  will  be  held  on 
Wednesday,  July  6  from  9:15  a.m.  to  3:30 
p.m.  in  the  auditorium  of  the  National 
Academy  of  Sciences,  2100  C  Street, . 
NW.,  Washington,  DC  20418.  The  entire 
meeting  will  be  open  to  the  public,  but 
attendance  will  be  open  to  the  public 
but  attendance  will  be  limited  to  space 
available. 

Written  material  for  presentation  to 
the  Committee  can  l>e  of  any  length  and 
should  be  sent  to  one  of  the  individuals 
listed  below  by  Friday,  June  17.  Multiple 
copies  should  be  provided  if  public 
distribution  at  the  meeting  is  desired. 
Persons  wishing  to  make  oral 
presentations  should  also  submit  their 
written  comments  by  June  17.  When  the 
final  program  has  been  determined,  all 
oral  presenters  will  be  given  a  specified 
amount  of  time  to  summarize  their 
views.  Time  will  be  also  provided  for 
discussion. 

For  further  information  contact  Lenora 
Moragne,  Ph.D.,  or  Paul  Thomas,  Ed.D.. 
Dietary  Guidelines  Implementation 
Committee,  National  Academy  of 
Sciences,  2101  Constitution  Avenue.     _^ 
NW..  Room  34a  Washington.  DC  20418, 
(202)  334-2562. 

Dated:  May  31, 1988. 
{amet  B.  Wyngaarden. 
Director,  National  Institutes  of  Health. 
[FR  Doc.  88-12797  Filed  0-6-88;  8.-45  am] 
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National  Heart.  Lung,  and  Blood 
Institute;  Maating 

Notice  is  hereby  given  of  the  meeting 
of  the  Interagency  'Technical  Committee 
(lATC),  sponsored  by  the  National 
Heart,  Lung,  and  Blood  Institute  on  July 
20, 1988,  from  1  p.m.  to  5  p.m.,  at  the 
National  Institutes  of  Health,  Building 
31,  C-Wing,  Conference  Room  9, 9000 
Rockville  Pike,  Bethesda,  Maryland 
20892,  (301)  496-5031. 

The  entire  meeting  is  open  to  the 
public  The  lATC  is  meeting  to  give 
member  agencies  the  opportunity  to 
exchange  information  on  the  status  of 
their  respective  programs  that  relate  to 
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heart,  blood  vessel,  lung,  and  blood 
diseases  and  blood  resources. 
Attendance  by  the  pubUc  ^ill  be  Umited 
to  space  available. 

For  the  agenda,  list  of  participants, 
and  meeting  summary,  contact:  Ms. 
Janyce  N.  Hedetniemi,  Chief.  Planning 
and  Coordination  Branch.  Office  of 
Program  Planning  and  Evaluation, 
National  Heart,  Lung,  and  Blood 
Institute,  National  Institutes  of  Health, 
Building  31,  Room  5A03,  Bethesda, 
Maryland  20892.  (301)  496-5031. 

bated:  May  31. 1988.  ] 

lames  B.  Wyngaarden,  I 

Director.  NIH.  \ 

[FR  Doc.  8&-12798  Filed  6-6-68:  8:45  am)  I 
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DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service  ' 

I 
Development  Operations  Coordination 
Document 

AOCMCV:  Minerals  Management  Service; 

Interior. 

action:  Notice  of  the  receipt  of  a 

proposed  Development  Operations 

Coordination  Document  (DOCD). 

summary:  Notice  is  hereby  given  that 
Mobil  Exploration  &  Producing*  U.S.  Inc. 
has  submitted  a  DOCD  describing  the 
activities  it  proposes  to  conduct  on 
Lease  OCS  053.  Block  128.  Eugene  Island 
Area,  offshore  Louisiana.  Proposed' 
plans  for  the  above  area  provide  for  the 
development  and  production  of 
hydrocarbons  with  support  activities  to 
be  conducted  from  an  existing  onshore 
base  located  at  Morgan  City,  Louisiana. 
DATE:  The  subject  DOCD  was  deemed 
submitted  on  May  25, 1988. 
ADDRESS:  A  copy  of  the  subject  DOCD 
\z  available  for  public  review  at  the 
Public  Information  Office,  Gulf  of  ■ 
Mexico  OCS  Region.  Minerals 
Management  Service,  1201  Elmwood 
Park  Boulevard,  Room  114,  New 
Orleans,  Louisiana  (Office  Hours:  8  a.m. 
to  4:30  p.m..  Monday  through  Friday). 
FOR  FIMTHER  INFORMATION  CONTACT: 
Mr.  Lars  T.  Herbst,  Minerals 
Management  Service,  Gulf  of  Mexico 
OCS  Region,  Field  Operations,  Plans, 
Platform  and  Pipeline  Section, 
Exploration/Development  Plans  Unit; 
Telephone  (504)  736-2533. 
SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1978.  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 


Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  States,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13, 
1979  (44  FR  53685).  Those  practices  and 
procedures  are  set  out  in  revised 
§  250.34  of  Title  30  of  the  CFR. 

Date:  May  25. 1988. 
).  Rogets  Pearcy, 

Regional  Director,  Gulf  of  Mexico  OCS 
Region. 
[FR  Doc.  88-12751  Filed  6-6-88:  8:45  am] 

BILUNQ  CODE  431IMm-M 


National  Park  Service 

Golden  Gate  National  Recreation  Area 
Advisory  Commission;  Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  that  a  meeting  of  the  Golden  Gate 
National  Recreation  Area  Advisory 
Commission  will  be  held  at  7:30  p.m. 
(PDT)  on  Thursday.  July  7. 1988.  at 
Building  201/ Fort  Mason,  San  Francisco, 
California. 

The  Advisory  Commission  was 
established  by  Public  Law  92-589  to 
provide  for  the  free  exchange  of  ideas 
between  the  National  Park  Service  and 
the  public  and  to  facilitate  the 
solicitation  of  advice  or  other  counsel 
from  members  of  the  public  on  problems 
pertinent  to  the  National  Park  Service 
systems  in  Marin,  San  Francisco  and 
San  Mateo  Counties. 

Members  of  the  .Commission  are  as 
follows: 

Mr.  Frank  Boerger,  Chairman 
Ms.  Amy  Meyer.  Vice  Chair 
Mr.  Ernest  Ayala 
Mr.  Richard  Bartke 
Dr.'Howard  Cogswell 
Brig.  Gen.  John  Crowley,  USA  (ret) 
Mr.  Margot  Patterson  Doss 
Mr.  Neil  D.  Eisenberg 
Mr.  Jerry  Friedman 
Mr.  Steve  Jeong 
Ms.  Daphne  Greene 
Ms.  Gimmy  Park  Li 
Mr.  Gary  Pinkston 
Mr.  Merritt  Robinson 
Mr.  R.  H.  Sciaroni 
Mr.  John  J.  Spring 
Dr.  Edgar  Waybum 
Mr.  Joseph  Williams 

The  first  agenda  item  will  be  a 
presentation  by  the  United  States  Army' 
on  the  proposed  to  expand  the  Post 
Exchange  at  the  Presidio  of  San 
Francisco,  Building  T-135,  by  26,000 
square  feet  to  provide  increased  retail 
space  and  a  consolidation  of  services 


and  activities  presently  found  elsewhere 
on  post.  The  addition  will  be  to  the  west 
and  south  of  the  existing  building.  It  will 
contain  the  Garden  Shep  from  the  Four 
Seasons  Store,  Building  609,  which  has 
been  demolished.  The  Post  Exchange 
building  is  at  the  35  percent  design  stage 
and  construction  is  planned  to  begin  in 
the  summer  of  1988  and  be  completed  in 
14  months.  The  former  Post  Exchange 
and  the  Four  Seasons  Store  which  have 
been  demolished  for  the  site  clearance 
total  the  equivalent  square  footage  of 
the  proposed  one-story  addition  (26,000 
square  feet). 

The  second  agenda  item  will  be  a 
presentation  by  the  U.S.  Army  on  a 
proposal  to  upgrade  the  motor  pool  area 
and  facilities  located  at  Fort  Scott  in  the 
northwest  section  of  the  Presidio  of  San 
Francisco.  Approximately  one-half  acre 
of  the  exfsting  two-acre  dirt  parking 
area  would  be  paved  and  existing 
asphalt  areas  would  be  resurfaced  as 
necessary.  Improved  drainage  structures 
and  concrete  curbs  would  be 
constructed  around  the  perimeter  of  the 
parking  area.  Other  work  at  the  site 
include  rehabilitating  the  perimeter 
fence  and  replacement  of  the  west  and 
east  gates  at  the  site.  The  fence  adjacent 
to  Lincoln  Boulevard  is  to  be  moved  30 
feet  east  to  allow  for  screening  tree 
plantings. 

The  tfaiid  agenda  item  Vvill  be  a 
presentation  by  the  staff  of  Golden  Gate 
National  Recreation  Area  on  the 
Environmental  Assessment  on  options 
for  development  of  the  Presidio 
Bayfront/Crissy  Field  area  in  San 
Francisco.  Four  alternatives  are 
considered  for  this  San  Francisco 
shoreline  site.  Each  alternative  would 
implement  the  approved  General 
Management  Plan  for  the  Golden  Gate 
National  Recreation  Area,  which - 
recommended  restored  dunes,  natural 
landscaping,  lawn,  parking,  and  visitor 
amenities,  such  as  restrooms  and  picnic 
facilities.  The  amount  and  location  of 
parking  and  the  balance  between  the 
urban  and  natiu*al  landscapes  varies 
under  each  alternative.  Twenty  acres  of 
open  space  will  be  created  by  removal 
of  paving  and  nonhistoric  structures. 
New  and  restored  landscapes  would 
include  dunes,  grassland,  lawn  and  a 
seasonal  wetland  reminiscent  of  Crissy 
Field's  past  as  a  saltwater  marsh.  One 
alternative  considers  a  saltwater  lagoon. 

The  formal  presentation  of  the  Crissy 
Field  Bayfront  options  were  presented  at 
the  Golden  Gate  National  Recreation 
'  Area  Advisory  Commission  meeting  on 
March  10, 1988.  A  presentation  of  broad 
development  plans  was  made  before  the 
GGNRA  Advisory  Commission  on 
November  10, 1987.  Options  for  the 


Golden  Gate  National  Recreation  Area 
portions  of  Presidio  Bayfront/Crissy 
Field  were  developed  with  the 
assistance  of  John  Northmore  Roberts, 
Landscape' Architects  and  Land 
Planners,  of  Berkeley,  California,  under 
the  auspices  of  the  Golden  Gate 
National  Park  Association.  Plans  for 
those  Presidio  Bayfront/Crissy  Field 
lands  under  U.S.  Army  management 
were  developed  by  the  Directorate  of 
Engineering  and  Housing  at  the  Pfesidio 
of  San  Francisco.  The  San  Francisco 
City  Planning  Commission  staff  has  also 
participated  in  the  formulation  of  these 
options. 

The  meeting  is  open  to  the  public. 
Persons  wishing  to  receive  the 
Environmental  Assessment  for  the 
Crissy  Field  plans  should  contact  the 
Staff  Assistant,  Golden  Gate  National 
Recreation  Area,  Building  201,  Fort 
Mason.  San  Francisco.  California  94123 
or  telephone  (415)  556-4484. 

This  meeting  will  be  recorded  for 
documentation  and  transcribed  for 
dissemination.  Minutes  of  the  meeting 
will  be  available  to  the  public  after 
approval  of  the  full  Advisory 
Commission.  A  transcript  is  available 
after  July  28, 1988.  For  copies  of  the 
minutes  contact  the  Office  of  the  Staff 
Assistant,  Golden  Gate  National 
Recreation  Area,  Building  201.  Fort 
Mason,  San  Francisco,  California  94123. 
Stanley  T.  Albri^t. 
Regional  Director,  Western  Region. 
(FR  Doc.  88-12747  FUed  6-6-88:  8:45  am] 
BlUMa  cone  4310-7»4I  , 


National  Register  of  Historic  Places; 
Pending  Nominations;  Callfomia  et  al. 

Nominations  for  the  following 
properties  being  considered  for  listing  in 
the  National  Register  were  received  by 
the  National  Park  Service  before  May 
28, 1988.  Pursuant  to  §  60.13  of  36  CFR 
Part  60  written  comments  concerning  the 
signiflcance  of  these  properties  under 
the  National  Register  criteria  for 
evaluation  may  be  forwarded  to  the 
National  Register,  National  Park 
Service,  U.S.  Department  of  the  Interior, 
Washington,  DC  20243.  Written 
comments  should  be  submitted  by  Jiine 
22,1988. 
Curol  D.  ShuU. 

Chief  of  Registration  National  Register. 
CAUFORNIA 
Butte  County 

Chico  vicinity.  Honey  Run  Covered  Bridge, 
Honey  Run  Humbug  Rd. 

Cooira  Costa  County 

Richmond,  Ford  Motor  Company  Assembly 
Plant,  1414-1422  Harbour  Way.  S. 
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Los  Angele  County 

Los  Angeles,  MachellSeaman  House.  2341 
Scar^  St. 

San  Beraaidino  County 

Colton.  Carnegie  Public  Library  Building,  380 
N.  La  Cadena  Dr. 

San  Luis  Obispo  County 

San  Luis  Obispo,  Pacific  Coast  Railway 
Company  Grain  Warehouse,  65  Higuera  St 

Santa  Clara  County 

Gilroy.  Gilroy  Free  Library,  195  Fifth  St 

Sonoma  County 

Healdsburg,  Healdsbury  Carnegie  Library, 

221  Matheson  St 
Petaluma,  Free  Public  Library  ofPetaluma, 

20  Fourth  St. 

IOWA 

Johnson  County 

Iowa  City.  Ashton,  Ned,  House,  820  Park  Rd. 

Wright  County 

Clarion,  Burlington,  Cedar  Rapids  and  ' 
Northern  Railroad  Passenger  Station,  302 
S.  Main 

KENTUCKY 

Bourbon  County 

Paris.  Duncan  Avenue  Historic  District. 
Duncan.  Stoner,  Vine,  and  Massie  Sts. 

McCracken  County 

Paducah,  Lincoln  School,  S.  Eighth  St., 
between  Ohio  and  Tennessee  Sts. 

LOUISL\NA 

Madison  County 

Tallulah,  Kell  House,  502  N.  Mulberry  St 
Union  County 

Farmerville.  Stein,  Daniel,  House,  208  W. 
Bayou 

MAINE 

Cumberland  County 

East  Harpsweil,  East.Harpswell  Free  Will 
Baptist  Church,  Cundys  Harbor  Rd. 

New  Gloucester  vicinity,  Universalist 
Meeting  House,  ME  231.  Intervale 

North  Harpsell,  Union  Church,  ME  123 

Yarmouth,  Central  Parish  Church,  146  Main 
St. 

Hancock  County 

Von  Mach  Site  (ME  151/02) 
Lincoln  County 

Boothbay  Harbor,  Auld-McCobb  House,  Oak 
St 

Penobscot  County 

Eddington  Bend  (Site  74-8) 
Bangor.  Veazie,  Jones  P.,  House,  88  Fountain 
St 

Somerset  County 

Norridgewock.  Eaton  School,  Jet.  of  Main  St 

and  Mercer  Rd. 
North  Anson  vicinity.  Bailey  Farm  Windmill, 

ME  16 


Waldo  County 

North  Islesboro  vicinity.  Free  Will  Baptist 
Church  and  Cemetery,  Church  Rd. 

Washington  County 

Addison  vicinity,  Indian  River  Baptist 
Church,  ME  187,  Indian  River 

Yotk  County 

Waterboro  vicinity.  First  Baptist  Church, 
•   West  side.  Jet  of  West  Rd.  and  Federal  St. 

MASSACHUSETTS 

Bericshira  County 

Sheffield.  Sheffield  Plain  Historic  District. 
Roughly  one-half  mile  of  US  7.  S  from  Cook 
Rd. 

Essex  County 

Peabody,  Peabody,  George,  House,  205 
Washington  St 

Hampshire  County 

Northampton,  Fort  Hill  Historic  District  124. 
130, 134, 144, 148,  and  135  South  St 

Nfiddlesex  County 

Meht>se.  Melrose  Public  Library,  63  W. 
Emerson  St. 

Suffolk  County 

Boston,  Goodwin,  Ozi'as,  House,  7  Jackson 
Ave. 

MINNESOTA 

St  Louis  County 

Ely  vicinity,  Bumtside  Lodge  Historic 
District,  0({  CR  BS 

NEBRASKA 

Adams  Cdunty 

Pauline  vicinity,  Antioch  School,  Near 
Crooked  Creek 

Buffalo  County 

Meisner,  George,  House, 
Butler  County 

David  City.  Thorpe's  Opera  House  (Opera 
House  Buildings  in  Nebraska  1867-1917 
MPS),  4S7-V4  D  St. 

Surprise,  Surprise  Opera  House  (Opera 
House  Buildings  in  Nebraska  1867-1917 
MPS),  SE.  comer,  intersection  of  Miller  and 
River  St^ 

Chase  Cotmty 

Champion.  Champion  Mill,  Mill  St.  and 
Second  St 

Cherry  County 

Valentine  vicinity,  Bryan  Bridge,  US  20 
Cheyenne  County 

Lodgepole,  Lodgepole  Opera  House  (Opera 
House  Buildings  in  Nebraska  1867-1917 
MPS),  W.  side  of  Oberfelder  at  Front 

Colfax  County 

Clarkson,  Z.C.B.J.  Opera  House  (Opeoa 
■  House  Buildings  in  Nebraska  1867-1917 
MPS),  Fourth  and  Pine 


2fl91§ 
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Dawas  County 

Crawford.  Army  Theatre  (Opera  House 
Buildings  in  Nebraska  1907-1917  MPSf, 
Fort  Robinson  State  Park 

Dawson  CMnty 

Cozad.  Allen 's  Opera  Hoaae  (Opera  House 

Buildings  in  Nebraska  1867-1917  MPS). 
100th  E.  Eighth 

Dodge  County 

Snyder,  Schneider's  Opera  House  (Opera 
House  Buildings  in  Nebraska  1867-1917 

MPS).  104  Ash  .1 

FiUmore  County 

Geneva,  itadttOTRunt  The  (Opera  Houta 

Buildings  in  Nebraska  1067-1917  MPS).  160 

N.  Ninth 

Hamilton  County  { 

Hampton.  lOOF  Opera  House  (Opera  House 
Buildings  in  Nebraska  1867-1917  MPS).  N. 
Third  and  B  Sts.  -  I 

|OTMf90B  Cmnfy 

Oilier.  Diller,  Anna  C,  Opera  House  (Opera 
House  Buildings  in  Nebradut  1067-1917 
MPS).  Commercial  and  Hilton  i 

lofanaon  County  | 

.Tecumseh.  Tecumseh  Opera  House  (Opera 
House  Buildings  in  Nebraska  1867-1917 
AfPS7. 123  S.  Third 

Knox  County  , 

Bloomfield,  Pospeshil  Theatre  (Opera  House 

Buildings  in  Nebraska  1867-1917  MPS).  123 

Broadway 
Vetdigre.  Z.C.B.J.  Opera  House  (Opera  House 

Buildings  in  Nebraska  1867-1917  MPS). 

Fourth  Ave.  and  Main  , 

Mecrick  County  | 

Central  City.  EUen.  Martha  Auditoriam 
(Opera  House  Buildings  in  Nebraska  1067- 
1917  MPS).  706  C  Ave. 

Nemaha  County 

Anbum.  New  Opera  ffouse  (Opera  House 
Buildings  in  Nebraska  1867-1917  MPS).  921 
Central  Ave.  i 

NuckoOs  County 

Lawrence.  Lawrence  Opera  House  (Opera 
Haute  BaJidings  in  Nebraska  1067-1917 
MPS).  Second  and  Caivert  Sla. 

Pawnee  County 

Steinauer.  Steinauer  Opera  House  (Opera 
House  BuikUags  in  Nebraska  1067-1917 
MPS).  215  Main 

Table  Rock,  Table  Rock  Opera  House  (Opera 
House  Buildings  in  Nebraska  1067-1917 
M/^V.HoutaoSt  , 

Polk  County 

StroaMboig.  Wihon.  Victor  E..  House.  Sift 
Main  St  i  ■ 

RichatdaoB  Coonly 

Falls  City,  Cehling's  Theatre  (Opera  House 
Building?  in  Nebraska  1867-1917  MPS), 
1592  Stone  St. 


Saline  County 

Friend,  Warren 's  Opera  House  (Opera  House 
Buildings  in  Nebraska  1867-1917  MPS).  511 
Second  St. 

Sberidui  County 

Rushville,  Gourley's  Opera  House  (Opera 
House  Buildings  in  Nebraska  1807-1917 
MRSjlSecoodSt 

Webster  County 

Bladea  lOOFHall  and  Opera  House  (Opera 
House  Baildnrgs  m  Nebraska  1007-1917 
MPS).  Main  St. 

YoikCo—ly 

Gresham,  Clem's  Opera  House  (Opera  House 
Buildings  in  Nebraska  1867-1917  UPS^ 
Main  and  Post  Sts. 

NEWIERSEY 

Bergen  County 

Norwood,  Church  of  the  Holy  Communion, 
Summit  Ave. 

NEW  MEXICO 

Santa  Fe  County 

Santa  Fe,  Archbishop  Lamy's  Chapel,  Mrinp 
Lodge  Rd. 

NEW  YORK 

Columbia  County 

Livingston,  Richmond  Hill,  CR  St 

Dutchess  Coua^ 

New  Hackensack,  Horton,  Joseph.  Houae,  NY 
376,  New  Hackensack  Rd. 

Westchester  County 

Mount  Kisco,  St.  Mark's  Cemetery,  E.  Main 
St.,  corner  of  St  Mark's  PL 

NORTHERN  MARL\NA  ISLANDS 

Tiniaq  Island 

Magpo  Valley  Latte  Sites  District 

OREGON 

Benton  County 

Corvallis  viciMty.  bwin.  Richard  &.  Bam, 
26208  Pidey  Refuge  Rd. 

Cociection: 

The  following  property  was 
eroneously- listed  in  Georgia  under 
Atkinson  County  in  our  annual  list 
dated  Tuesday,  May  24, 1988,  under 
Properties  Detemuned  EtigiUe  for  the 
National  Register  in  Fiscal  Year  1986. 
and  should  read  as  follows: 

HAWAn 

Honohihi  County  . 

Honolulu,  Ala  Wat  Canal,  Oahu  Island  [10/ 
28/85) 

[FR  Doc  88-I2723-HIed  6-6-88;  &45  am) 


INTERSTATE  COHMERCE 
COMMISSION 

lEx  Pwte  NO.  4791 

Railroad  Cort  of  Capltat-1M7 

agency:  Interstate  Coouneroe 

Commiss^Mi. 

ACVNNK  Notice  of  decision. 


r  On,  lane  ft.  1908.  the 
Coramismon  served  a  decision  \o  tq>dale 
its  estimate  of  the  railroad  industry's 
cost  of  capital  for  1987.  The  composite 
cost  of  capital  rate  for  1987  is  found  to 
be  11.6  percent  based  on  a  ciurent  cost 
of  debt  of  9J  percent  a  cost  of  preferred 
equity  capital  of  7i>  percent,  a  cost  of 
common  equity  capital  of  12.6  percent, 
and  a  30.6  percent  debt/0.5  percent 
preferred  equity /6&A  percent  common 
equity  capital  structure  mix.  The  cost  of 
capital  finding  made  in  this  proceeding 
will  enable  the  Commission  to  make  its 
annual  determination  of  railroad 
revenue  adequaqr  for  19^. 

FOR  FUBTHER INKMUUTION  CONTACT: 
Ward  L  CHnn.  Jr..  (202)  275-7489.  (TDD 
for  hearing  in^taired:  (202)  275-1721). 

SUPPUEMBfTAiiY  mrmmation:  The  cost 
of  capital  finding  in  this  decision  should 
be  utilized  to  evaluate  die  adequacy  of 
railroad  revenoes  for  1987  under  the 
standards  and  procedures  promolgated 
in  Ex  Parte  No.  393  (Sub-No.  1). 
Standards  for  Railroad  Revenue 
Adeqaacy,  3  ICC.  2d  261  (1986).  This 
finding  may  also  be  utilized  in 
proceedings  involving  the  prescription  of 
maximom  reasonable  rate  levels. 

AdditioDal  infomatiao  te  contained  in 
the  Conunission's  decision.  To  pnrdiase 
a  copy  of  the  foD  decisjon,  Write  to 
Dynmnic  Concepts,  Inc.,  Room  2229, 
Interstate  Commerce  Commission 
Building,  Washington,  DC  20423,  or  call 
(202)  28^-4357/4359  (DC  Metropolitan 
area),  (assistance  for  the  hearing 
impaired  is  available  through  TDD 
services  (202)  275-1721  Or  by  pickup 
fiom  Dynamic  Concepts,  Inc.,  in  Room 
2229  at  Commission  headquarters). 

Decided:  May  31. 198& 

By  the  Commission,  Chairman  Gradisoa, 
Vice  Chairman  Andre,  Commissioners 
Sterrett  Simmons,  and  Lamboley. 
Noralaa.lfoGMh 
Secretary. 
[FR  Doc.  8fr-1275e  Filed  e-a-88c  8.-45  am] 


[Docket  Na  AB-SS  (Sub-Na  246X)] 

Exemption;  CSX  Traneportation,  Inc.; 
Abandonment  Exemption;  Portsmouth, 
VA 

Applicant  has  filed  a  notice  of 
exemption  under  49  CFR 1152  Subpart 
F — Exempt  Abandonments  to  abandon 
its  0.32-mile  line  of  railroad  between 
Valuation  Stations  6018+32,  and 
6035+30  in  Portsmouth,  VA. 

Applicant  has  certified  (1)  that  no 
local  traffic  has  moved  over  the  line  for 
at  least  2  years  and  that  oveiiiead  traffic 
is  not  moved  over  the  line  or  may  be 
rerouted,  and  (2)  that  no  formal, 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  state  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Commission  or  any  U.S.  District  Court 
or  has  been  decided  in  favor  of  the 
complainant  within  the  2-year  period. 
The  appropriate  state  agency  has  been 
notified  in  writing  at  least  10  days  prior 
to  the  filing  of  this  notice. 

As  a  condition  to  use  of  this 
exemptioit  any  employee  affected  by 
the  abandoimient  shall  be  protected 
pursuant  to  Oregon  Short  Line  R.  Co.- 
Abandonment-Goshen,  360  LC.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  imder  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of. 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  the 
exemption  wiU  be  effectivejuly  7, 1988 
(unless  stayed- pending  reconsideration). 
Petitions  to  stay  regarding  matters  that 
do  not  involve  environmental  issues  ' 
and  formal  expressions  of  intent  to  file 
an  offer  of  financial  assistance  under  49 
CFR  1152.27(c)(2)  »  must  be  filed  by  June 
17, 1988.  and  petitions  for 
reconsideration,  including 
environmental,  energy,  and  public  use 
concerns,  must  be  filed  by  Jtme  27, 1988 
with:  Office  of  the  Secretary,  Case 
Control  Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 


■  A  stay  will  be  routinely  iMued  by  the 
Commission  in  thoM  proceedings  where  an  infonnal 
decision  on  «nviraniiiental  issues  (whether  raised 
by  •  party  or  by  the  Section  of  Energy  and 
Environment  in  its  ii^pendent  investigation) 
cannot  tie  made  prioHo  the  effective  date  of  the 
notice  of  exemption.  See  Ex  Parle  No.  274  (Sub-No. 
8).  Exemption  of  Out-ofService  Rail  Lines,  served 
March  8. 198S 

•  See  Exemption  of  Roil  Abandonments  or 
Discontinuance^— Offers  of  Financial  Assistance.  4 
LCOZd  164.  (1967).  and  final  rules  published  in  the 
FedanI  Rajjalar  on  December  22. 1987  (S2  FR  46440- 


applicant's  representative:  Lawrence  H. 
Richmond,  Esq.,  CSX  Transportation, 
100  North  Charles  Street  Baltimore,  MD 
21201. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  contains  false  or 
misleading  information,  use  of  the 
exemption  is  void  ab  initio. 

Applicant  has  filed  an  enviroiunental 
report  which  addresses  environmental 
or  energy  impacts,  if  any.  fiom  this 
abandonment. 

The  Section  of  Energy  and 
Environment  (SEE)  will  prepaid  an 
environmental  assessment  (EA).  SEE 
will  serve  the  EA  on  all  parties  by  June 
12, 1988.  Other  interested  persons  may 
obtain  a  copy  of  the  EA  from  SEE  by 
writing  to  it  (Room  3115,  Interstate 
Commerce  Commission,  Washington, 
DC  20423)  or  by  calling  Carl  Bausch, 
Chief,  SEE  at  (202)  275-7316). 

A  notice  to  the  parties  will  be  issued  if 
use  of  the  exemption  is  conditioned 
upon  environmental  or  public  use 
conditions. 

Decided:  May  26, 1988. 

By  the  Commission,  )ane  F.  MackaU, 
Director,  Office  of  Proceedings. 
Norata  R.  McGee, 
Secretary, 
[FR  Doc.  88-12522  FUed  6-^-88: 8:45  am] 
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DEPARTMENT  OF.  LABOR 

MbM  Safety  and  Health  Administration 

[Docket  Na  M-88-85-C] 

Quarto  Mining  Co.;  Petition  for 
Modification  of  AppHcation  of 
Mandatory  Safety  Standard 

Quarto  Mining  Company,  1800 
Washington  Road,  Pittsburgh, 
Pennsylvania  15241  has  filed  a  petition 
to  modify  the  application  of  30  CFR 
75.1003-2(1)  (requirements  for  movement 
of  off-track  mining  equipment  in  areas  of 
active  workings  where  energized  trolley 
wires  or  trolley  feeder  wires  are  present; 
pre-movement  requirement;  certified 
and  qualified  persons)  to  its  Powhatan 
No.  4  Mine  (LD.  No.  33-01157)  located  in 
Monroe  Coimty,  Ohio.  The  petition  is 
filed  under  section  101(c)  of  the  Federal 
Mine  Safety  and  Health  Act  of  1977. 

A  simimary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  a  minimum  vertical 
clearance  of  12  inches  be  maintained 
between  the  farthest  projection  of  the 
unit  of  equipment  which  is  being  moved 
.  and  the  energized  trolley  feeder  wires  at 


all  times  during  the  movement  or 
transportation  of  such  equipment. 

2.  Petitioner  states  that  the  mine  is 
requesting  relief  only  for  movement  of 
longwall  shields.  The  longwall  shields, 
when  collapsed  and  loaded  onto 
equipment  dollies  for  moving,  are  lower 
than  the  normal  rolling  stock  i.e.  the 
mine  cars.  Twelve  inches  of  radical 
clearance  is  provided  from  all  trolley 
wire  for  shields  loaded  on  dollies.  All 
fire  resistant  fluid  that  can  be  removed 
from  the  shields  without  disassembly  is 
removed  prior  to  transporting  them. 

3.  As  an  alternate  method,  petitioner 
proposes  that  prior  to  moving  a  shield, 
which  has  been  loaded  on  a  dolly, 
passed  energized  trolley  wire  the 
following  procedures  would  be  followed: 

(a)  When  the  shields  are  fiilly 
collapsed  and  loaded  for  movement  on 
the  equipment  dolly  measurements 
would  be  taken  to  verify  that  they  are 
lower  than  rolling  stock; 

(b)  Nonconductive  standards  such  as 
plastic  pipe  would  be  mounted  on  each 
end  of  the  dolly  extending  to  48  inches 
above  the  rail  to  allow  the  motonnan  to 
ascertain  any  low  top  or  wire 
conditions; 

(c)  The  top  and  wire  side  of  each 
shield  would  be  covered  with  fire 
resistant  material; 

(d)  The  shields  and  dollies  would  be 
examined  by  a  certified  person  to 
ensure  that  coal  dust,  float  dust,  loose 
coal,  oil,  grease,  and  other  combustible 
materials  have  been  cleared  up  and  not 
permitted  to  accumulate  on  either  unit; 

(e)  The  shield  would  be  effectively 
'  grounded  to  the  dolly; 

(f)  A  qualified  person,  would  examine 
.  the  trolley  wires,  trolley  feeder  wires, 

and  associated  automatic  circuit 
interrupting  devices  for  the  entire  route 
to  ensure  proper  short  circuit  protection 
exists; 
'    (g)  A  mine  car  would  be  transported 
over  the  entire  route  to  physically 
assiure  all  crossings  and  clearance; 

(h)  All  shields  would  to  securely 
anchored  to  the  equipment  dolly  to 
prevent  shifting  and  or  separation  from 
the  dolly.  The  shields  would  be  blocked 
on  each  end  by  steel  which  is  an  integral 
part  of  the  dolly.  Two  chain  binders  and 
a  chain  would  hold  down  the  shields 
securely  to  the  dolly  and  would  also 
prevent  the  shields  fiom  sUpping  off  the 
sides; 

(i)  The  trip  of  shields  would  be  moved 
at  a  reduced  speed  to  lessen  the 
likelihood  of  the  shields  shifting  or  the 
dollies  coming  off  the  track: 

(j)  Any  shield  which  does  not  meet  the 
requirements  of  3(a)  would  be  moved  in 
full  compliance  with  the  standard:  and 
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(k)  All  penoonel  involved  wift  the 
move  would  be  reinstiucted  as  to  the 
new  procedures. 

4.  Petitioner  states  that  the  proposed 
alternate  method  wnll  ptovide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 


Request  fa 

Persons  interested  in  this  petition  may 
furnish  written  comments,  lliese 
comments  must  be  filed  with  the  Office 
of  Standards.  Regulations  and 
Variances.  Mine  Safety  and  Health 
Administration,  Room  627, 4015  Wilson 
Boulevard.  Arlington,  Virginia  22209.  All 
comments  mast  be  postmarked  or        I 
received  in  that  office  on  or  before  Joly 
7, 1988.  Copies  of  the  petition  are 
available  for  inspection  at  that  address. 

Date:  Juoe  1.1988. 
Patricia  W.SUvay.  | 

Director,  OffkM  <^Staadards,  Regnhtiona 
and  Variances. 
(FR  Doc  88-128a»  Filed  a-«-«8;  8:45  an^ 


OccupaOonar  Safety  and  Health 
Administratibn 

iV-8S-t) 

Variance  ApplicatkNis;  Doe  Run  Co. 

AGENCT.  Occupational  Safety  and 
Health  Administratioo  Labor. 
ACTION:  Notice  of  application  for 
permanent  variance. 


;  This  notice  announces  the 
application  of  the  Doe  Run  Company  for 
a  permanent  variance  from  the  provision 
in  the  lead  standard  (29  CFR 
1910:i02SifK2).  Table  U)  limiting  the  use 
of  half-mask,  air-purifying  respirators 
equipped  with  high  efficiency  filters,  to 
areas  where  the  lead  concentratioo  in 
air  is  not  in  excess  of  500  micrograms 
per  cubic  meter  of  air.  The  appUcant  has 
requested  that  it  be  authorized,  under 
specified  conditions,  to  permit 
employees  to  wear  such  respirators 
where  they  are  exposed  to  lead  at 
concentrations  in  excess  of  that  i 

limitatioa 

DATEic  The  last  date  for  interested 
persons  to  sutMnit  comments  is  July  7, 
1988.  The  last  date  for  affected      ' 
employers  and  employees  to  request  a 
hearii^  is  ^uly  7. 198& 
ADDRESSES:  Send  comments  or  requests 
for  a  hearing  to:  Office  of  Variance 
Determination.  Ocaq>atioaal  Safety  and 
Health  Administration,  \JS.  Department 
of  Labor,  Third  Street  and  Constitution 
Avenue  NW.,  Washiogtoa  DC  20210. 


torn  FmnwBi  wwtmumim  comtact; 

James  J.  Coacannao,  Director,  Office  of 
Variance  Deieraiiiatioii  at  tt«  above 
address.  Telephone:  (202)  523-7193^ 

or  the  following  Regional  and  Area 

Offices: 

US  Department  of  Labor— O^IA.  911 
Walnot  Street  Roobb  400^  Kansas  Gty, 
Missouri  6410t 

US  OeparHMnt  pf  Labos^-OSHA,  4300 
Goodfelknr  Boalevard-BuBdii« 
105E.  St  Louts.  Missowl  estza 

SUPPLEMENTARY  INPOMNATMNT 

Notice  of  Applifslistt 

Notice  is  hereby  giwen  ttiat  tlw  Doe 
Run  Company,  7733  Forsyth  Boulevard, 
Clayton,  Missouri  6310S,  has  made 
application  pursaant  to  section  6(d}  of 
the  Ocoqtational  Safety  and  Health  Act 
of  ig?0  (84  Stat  ISOOt  29  U.S^  6S5)  and 
29  CFR  190&.11  for  a  variance  from  the 
standard  prescribed  in  29  CtH 
lteai02S(f)(2),  respirator  selection. 

The  adikess  of  ne  place  of ' 
empIoynMBt  dtat  will  be  effected  by  die 
application  is  as  follows:  Herculaneum 
Smelting  Division,  Herculaneum, 
Missouri  63048. 

The  purpose  of  29  CFR  igi0.1025(fK2) 
is  to  protect  employees  from  excessive 
lead  exposure  by  requiring  employers  to 
provide  employees  with  respirators 
appropriate  for  the  concentration  of  lead 
in  air. 

.  The  applicant  certifies  that  en^tloyees 
who  would  be  affected  by  the  variance 
have  been  notified  ai  the  application  by 
giving  a  copy  of  it  to  their  authorized 
employee  representatives  and  by 
posting  a  copy  at  all  places  where 
notices  to  employees  are  normally 
posted.  Employees  have  also  been 
informed  of  their  right  to  petition  the 
Assistant  Secretary  for  a  hearing. 

Regarding  the  merits  of  the 
application,  die  ai^>licant  contends  that 
the  practices  and  ccmditioos  it  proposes 
to  use  will  {NTovide  a  place  of 
employment  which  is  as  safe  and 
healthful  as  that  {M«vided  under  the 
occupatiooal  health  standard  for  lead. 

The  Doe  Run  Company  opaates  a 
leed  smelter  in  southwest  Missouri  with 
a  smelter  design  capacity  of  2254)00  tons 
annually,  which  represoits 
appnudmately  38  percent  of  the  total 
United  States  refined  lead  capacity.  In 
fiscal  1986  (11/85-10/8^  dte  smelter 
produced  181,000  tons  of  refined  lead. 

Under  the  provisions  of  the  lead 
standard,  specifically  29  CFR 
1910.1025(6X1).  Doe  Run  is  required  to 
implement  engineering,  worit  practice 
and  administrative  controls,  to  the 
extent  feasible,  to  reduce  and  maintain 


employee  exposoie  to  atetaocne  lead  to 
or  below  100  micrograms  per  cubic 
meter  (ftg/at*)  of  av,  averaged  over  an 
04iow  period.  By  Jane  29,  IflOt.  the 
applicant  must  comply  with  a 
permissible  exposure  liiait  (PEL)  of  50 
fig/m'  thraufl^  the  nse  of  eagibeeiing 
and  work  practice  controls,  except  to 
the  extent  it  can  denonstrate  that  such 
controls  are  ne4  feasible. 

During  the  tieae  period  necessary  to 
install  the  abore-ieferenced  controis,  or 
in  work  ajtaattona  wheic  socfc  controls 
are  not  soffident  to  ledaee  exposures  to 
or  below  the  PEL,  Doe  Run  may  utilize 
respiratory  protection.  When  respirators 
are  used.  Table  n  (29  CFR 
1910.1025(f)(2),  Table  D)  of  the  standard 
specifies  die  type  of  resfaratory 
protection  depending  on  the  airborne 
coDcentratian  <rf  lead  or  condition  of 
use  This  table  ass^ns  a  protection 
factor  of  10  for  negative-pressure,  half- 
mask  respirators,  thereby  establishing  a 
maximura  airborne  lead  concentration 
of  500  fLglm*  for  whi.di  sodi  a  respirator 
may  be  used.  The  appBcant  is  seeking  a 
permanent  variance  firam  dtfs  restrictive 
protection  factor. 

The  ^pGcant  asserts  that  airborne 
levels  within  the  smelter  may  exceed 
the  level  of  500  |ig/m'  for  some 
operations  and.  moreover,  during  upset 
conditions  or  maintenance  operations, 
airborne  lead  levels  may  often  exceed 
500  Mg/ni'- 

Compliance.with  Table  II  in  these 
situations.  Doe  Run  states,  is  infeasible 
due  to  the  variability  in  duration  of 
exposure  and  the  inability  to  determine 
the  need  for  yeater  protective  measures 
until  indttrtrial  hygiene  sampling  has 
been  ccmdudad  and  l^Mtatocy  results 
returned.  la  U^  of  those  factors,  the 
applicant  seeks  to  utilize  a  protectioo 
factor  of  25  for  negative  pressure 
respirators. 

The  .applicant  furdier  states  that  it  has 
developed  an  extensive  reqrirator 
protection  program  at  the  sroeher  which 
provides,  in  pari  quantitative  fit  testing 
and  employee  trainhig  in  respirator 
usage.  Based  upon  this  program  and 
available  evidence,  Doe  Run  stipulates 
that  it  has  determined  that  a  protection 
factor  greater  than  10  can  be  assigned  to 
a  negative  pressure  respirator. 
QaantitatiTe  fit  test  results  performed 
on  its  employees,  states  the  aHilicant. 
yielded  a  fit  factor  with  a  geometric 
mean  of  1470  dartng  die  second  half  of 
1965.  Dming  this  time  period,  no 
ediployee  had  a  fit  factor  less  than  286. 

Distribution  of  fit  test  results  for  this    . 
time  period  is  as  foHowr 


Frequency  DisTiuBunoN  of  Protection  Factors 
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Further,  according  to  Doe  Run,  the 
American  National  Standards  Institute 
(ANSI)  has  also  concluded  that  a 
protection  factor  hig^r  than  10  can  be 
assigned  to  a  negative  pressure 
respirator  if  die  employee  has  been 
quantitatively  fit  tested  (ANSI  Z88.2- 
1980).  Moreover,  Doe  Run  asserts,  data 
from  the  National  Institute  for 
Occupational  Safety  and  Health's  work 
at  the  Doe  Run  Herculaneum  smelter 
indicates  that  a  half-mask  negative- 
pressure  respirator  with  a  hi^ 
efficiency  filter  will  provide  a  geometric 
mean  protection  factor  of  180  when  used 
in  a  smelter  environment  Therefore, 
Doe  Run  states  that  it  is  confident  that 
by  the  strict  enforcement  of  it's 
respirator  protection  program,  a 
protection  factor  of  at  least  25  could  be 
assigned  to  a  negative  pressure 
respirator. 

Doe  Run  states  that  in  lieu  of 
complying  with  29  CFR  r910.1025(f)(2)  it 
will  provide  respirators,  at  notxwt  to  its 
employees,  and  shall  require  the  use  of 
said  respirators  during  the  time  period 
necessary  to  install  engineering  or  work 
practice  controls,  in  work  situations  in 
whidi  feasible  engineering  and  work' 
practice  controls  are  not  sufficient  to 
reduce  airborne  lead  exposures  to  or  , . 
below  the  PEL  and/or  whenever  any 
employee  requests  a  respirator. 

In  addition,  when  respirators  are 
required,  the  applicant  states  that  half- 
mask  negative  pressure  respirators,  with 
high-efficiency  filters,  will  be  provided 
to  employees  who  work  in  operations  . 
having  airborne  concentrations  of  lead 
not  exceeding  25  times  the  exposure 
limit,  only  if  said  employees 
demonstrate  a  quantitative  fit  test  fit 
factor  of  250  or  greater.  Quantitative  fit 
tests  will  be  performed  at  the  time  of 
initial  fitting  and  at  least  semiannually 
for  all  exposed  employees. 

Doe  Run  further  alleges  that,  witii 
respect  tp  any  employee  who  is  wearing 
a  half-mask  negab've  pressure  respirator 
in  accordance  with  this  permanent 
variance  and  who  has  a  rise  in  his/her 
blood  lead  level  fiom  the  previous 
sampling  test  of  10  Mg/lOOg  of  whole 
blood  or  greater,  it  will  perform  a 
quantitative  fit  test  to  ensure  that  tiie  fit 
factor  is  250  or  greater.  In  addition,  the 


applicant  states  that  it  will  evaluate 
such  employee's  respirator  usage, 
hygiene  habits  and  lead-related  work 
practices.  Based  on  the  quantitative  fit 
test  and  the  evaluation,  the  Company 
agrees  to  take  all  reasonable  and 
appropriate  corrective  steps  to  protect 
the  health  of  the  employee  including,  if 
necessary,  requiring  the  employee  to 
wear  a  powered  air-purifying  respirator 
in  Heu  of  a  half-mask  negative  pressure 
respirator. 

Doe  Run  alleges  that  it  will  also 
continue  to  enforce  and,  if  warranted, 
revise  its  written  respirator  program. 
This  program  provides,  m  part^that  Doe 
Run  clean  an  employee's  respirator  at 
the  end  of  each  shift,  and  after  it  has 
been  dried  in  an  oven,  wrap  it  in  plastic 
and  return  it  to  the  individual 
employee's  storage  bin. 

The  applicant  contends  that  it  will 
also  provide  powered  air-purifying 
respirators  in  lieu  of  half-mask  negative 
pressiue  respirators  whenever  an 
employee  requests  the  use  of  said 
respirator  or  when  the  use  of  said 
respirator  is  necessary  to  protect  the 
healtij  of  an  employee,  and  that  it  shall 
select  respirators  from  those  approved 
for  protection  against  lead  dust,  ftime 
and  mist  by  tiie  Mine  Safety  and  Health 
Administration  and  tiie  National 
Instihite  for  Occupational  Safety  and 
Health  under  the  provisions  of  30  CFR 
PartlJ. 

In  summary,  the  applicant  contends 
that  it  has  demonstrated  by  a 
preponderance  of  the  evidence  that  the 
practices  and  conditions  it  proposes  to 
use  will  provide  a  place  of  employment 
which  is  as  safe  and  healthful  as  tiiat 
provided  under  the  occupational  health 
standard  for  lead. 

All  interested  persons,  including 
employers  and  employees  who  believe 
they  would  be  affected  by  the  grant  or 
denial  of  this  application  for  variance, 
are  invited  to  submit  written  (lata, 
views,  and  arguments  relating  to  tiie 
issues  raised  in  the  app4ication  no  later 
than  July  7. 198a 

In  addition,  employers  and  employeei; 
who  believe  they  would  be  affected  by  a 
grant  or  denial  of  the  variance  may 
request  a  hearing  on  the  application  no 
later  tiian  July  7. 1988,  in  conformity 
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with  die  requirements  of  29  CFR  1905.15. 
Submission  of  written  comments  and 
requests  for  a  hearing  should  be  in 
quaduplicate,  and  must  be  addressed  to 
the  Office  of  Variance  Determination  at 
the  above  address. 

Signed  at  Washington,  DC,  this  Ist  day  of 
June  1988. 

lohn  A.  FtaideigraM, 

Assistant  Secretary. 

[FR  Doc.  88-12818  Filed  6-6-88:  8:45  am] 
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Pension  and  Welfare  Benafits 
Administration  * 

lApplicatkm  No.  D-71SS1  at  aL 

Propoaed  Examptiona;  Telephone  Real 
Eatate  Equity  Tniat  at  aL 

agency:  Pension  and  Welfare  Benefits 
Administration.  Labor. 

ACTiote  Notice  of  proposed  exemptions. 

summary:  litis  document  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department) 
of  proposed  exemptions  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Securify  Act  of  1974  (the  Act)  and/or  the 
Internal  Revenue  Code  of  1954  (the 
Code). 

Written  Comments  and  Hearing 
Requests 

All  interested  persons  are  invited  to 
submit  written  comments  or  requests  for 
8  hearing  on  the  pending  exemptions, 
unless  otherwise  stated  in  the  Notice  of 
Pendency,  within  45  days  from  the  date 
of  publication  of  this  Federal  Register 
Notice.  Comments  and  requests  for  a 
hearing  should  state  the  reasons  for  the 
writer's  interest  in  the  pending 
exemption. 

address:  All  written  comments  and 
requests  for  a  hearing  (at  least  three 
copies]  should  be  sent  to  the  Pension 
and. Welfare  Benefits  Administration, 
Office  of  Regulations  and 
Interpretations,  Room  N-5669,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue  NW.,  Washington,  DC  20210. 
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Attention:  Application  No.  stated  in 
each  Notice  of  Pendency.  The 
applications  for  exemption  and  the 
comments  received  will  be  available  for 
public  inspection  in  the  Pubhc  | 

Oocuments  Room  of  Pension  and  .    i 
Welfare  Benefit  Programs,  U.S. 
Department  of  Labor,  Room  N-4677, 200 
Constitution  Avenue  NW.,  Washington, 
DC  20210. 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemptions 
will  be  provided  to  all  interested 
persons  in  the  manner  agreed  upon  by 
the  applicant  and  the  Department  within 
15  days  of  the  date  of  publication  in  the 
Federal  Register.  Such  notice  shall 
include  a  copy  of  the  notice  of  pendency 
of  the  exemption  as  published  in  the 
Federal  Register  and  shall  inform 
interested  persons  of  their  right  to 
comment  and  to  request  a  hearing 
(where  appropriate].  j 

SUPPLEMENTARY  mFORMATIOtt:  The 

proposed  exemptions  were  requested  in 
applications  filed  pursuant  to  section 
40e(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
ERISA  Procedure  75-1  (40  PR  18471, 
April  28, 1975).  Effective  December  31, 
1978,  section  102  of  Reorganization  Plan 
No.  4  of  1978  (43  FR  47713,  October  17, 
1978)  transferred  the  authority  of  the 
Secretary  of  the  Treasury  to  issue 
exemptions  of  the  type  requested  to  the 
Secretary  of  Labor.  Therefore,  these 
notices  of  pendency  are  issued  solely  by 
the  Department. 

The  applications  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  applications  on  file 
with  the  Department  for  a  complete 
statement  of  the  facts  and 
representations.  j 

Telephone  Real  Estate  Equity  Trust  (the 
Trust)  Located  in  New  Yoric.  New  York 

(Exemption  Application  No.  D-7155] 

Proposed  Exemption  I 

The  Department  is  considering       | 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471,  April  28, 1975).  If  Uie  exemption  is 
granted  the  restrictions  of  section  408(a) 
of  the  Act  and  the  sanctions  resulting 
from  the  application  of  section  4975  of 
the  Code,  by  reason  of  section 
4975(c)(D(A)  through  (D)  of  the  Code, 
shall  not  apply  to  (1)  certain  leases  (the 
Leases)  by  the  Trust  of  space  in  two 
commercial  real  properties  (the 


Properties)  located  in  Hampton,  Virginia 
(Executive  Towers)  and  PorUand, 
Oregon  (Parkside)  to  the  Equitable  Life 
Assurance  Society  of  the  United  States 
(Equitable),  Manufactxirers  Hanover 
Consumer  Services  (MHCS),  Security 
Pacific.Corporation  (SPC).  Read 
Commercial  Properties,  Inc.  (Read), 
Prudential-Bache  Securities,  Inc. 
(PrudenUal-Bache)  and  General  Electric 
Company  (GE),  each  of  which  is  a  party 
in  interest  or  an  affiliate  of  a  party  in 
interest  with  respect  to  the  Trust;  (2)  the 
proposed  potential  amendments, 
renewals  or  extensions  of  the  Leases; 
and  (3)  the  proposed  leasing  by  the 
Trust  of  space  in  the  Properties  to  any 
other  persons  or  entities  that  may  be 
parties  in  interest  with  respect  to  the 
Trust  (except  for  fiduciaries  with  respect 
to  the  Properties),*  including  the 
amendments,  renewals  and  extensions 
thereof;  provided  that  the  terms  and 
conditions  of  any  leases  subject  to  this 
exemption,  including  any  amendments, 
renewals  or  extensions  thereof,  are  at 
least  as  favorable  to  the  Trust  as  those 
which  the  Trust  could  obtain  in  arm's- 
length  transactions  with  unrelated 
parties;  and  provided  further  that  any 
such  leases,  including  any  amendments, 
renewals  or  extensions  thereof,  are 
approved  on  behalf  of  the  Trust  by 
Eastdil  Advisers,  Inc. 

Effective  Date:  The  effective  date  of 
the  proposed  exemption,  if  granted,  will 
be  May  1, 1984  as  to  the  Executive 
Towers  lease  to  Equitable;  December  5. 
1986  as  to  the  Parkside  lease  to 
Equitable;  May  1. 1984  as  to  the  lease  to 
MHCS;  February  29, 1984  as  to  the  lease 
to  SPC:  April  1, 1987  as  to  the  lease  to 
Read;  June  22, 1983  as  to  the  lease  to 
Prudential-Bache,  and  December  20, 
1982  as  to  the  leases  to  GE. 

Sununary  of  Facts  and  Representations 

1.  The  Trust 

The  Trust  is  a  youp  trust  which  is 
utilized  for  the  investment  on  an 
undivided  basis  of  certain  real  estate 
assets  of  its  participating  plans  (the 
Plans).  The  Plans  are  employee  benefit 
plans  established  by  the  companies 
resulting  from  the  reorganization  of 
American  Telephone  and  Telegraph 
Company  (AT&T)  and  its  subsidiaries, 
pursuant  to  the  Plan  of  Reorganization 
approved  by  the  U.S.  District  Court  for 
the  District  of  Columbia  in  the  matter  of 
U.S.  V.  Western  Electric  Co.,  Inc.,  et  al. 
(Civil  Action  No.  82-0192).  The  assets  of 
the  Plans'  predecessor  plans  were  held 
in  the  Bell  System  Pension  Plan  Trust 


'  Fiduciarief  a«  use<j  here  include  die  American 
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(the  BSPP)  and  the  Bell  System 
Management  Pension  Plan  Trust  (the 
BSMPP).  On  January  1, 1984  the  tinists 
for  the  BSPP  and  the  BSMFP  were 
merged  into  the  Bell  System  Trust  (the 
BSTJ.  Substantially  all  of  the  non-real 
estate  assets  in  the  BST  were 
transferred  to  a  new  AT&T  trust.  The 
BST,  retaining  the  real  estate  assets, 
was  amended  and  restated  as  the  Trust. 
As  of  January  1, 1986.  the  Trust  covered 
approximately  1.228.000  participants 
and  had  net  assets  of  approximately 
$4,218  billion.  To  promote 
diversification,  AT&T  has  utilized  the 
professional  services  of  more  than  a 
hundred  independent  trustees  and 
investment  managers  to  manage  the 
Trust  assets. 

2.  Eastdil 

A  subsidiary  of  Eastdil  Realty,  Inc., 
Eastdil  Advisers,  Inc.  (Eastdil)  is  a 
registered  investihent  advisor  tmder  the 
Investment  Advisors  Act  of  1940,  as 
amended.  Eastdil's  stated  purpose  is  the 
investment  and  management  of  real 
estate  assets  for  large  pension  plans  and 
has  more  than  $1  billion  in  pension  plan 
assets  currently  under  management.  As 
of  December  31. 1986.  Eastdil  was 
managing  approximately  $650  million  in 
real  estate  assets  of  the  Trust 

5.  The  Properties 

Executive  Towers  is  a  commercial 
office  building  located  at  2101  Executive 
Drive  in  Hampton.  Virginia.  Eastdil 
organized  a  Delaware  corporation. 
Executive  Towers,  Inc.  (ETI).  to  hold 
tide  to  Executive  "Towers  on  behalf  of 
the  Trust,  to  collect  income  therefrom 
and  distribute  such  income  to  the  Trust 
All  of  the  officers  and  directors  of  ETI 
are  employees  of  Eastdil.  ETI  is  wholly 
owned  by  the  Trust  and  is  exempt  from 
Federal  income  taxation  tinder  section 
501(c)(2)  of  the  Code. 

Paricside  is  a  commercial  office 
building  located  at  2020  SW  Fourth     ■ 
Avenue  in  Pordand,  Oregon.  It  is  the 
sole  asset  of  the  Parkside  Center 
Company  (the  Joint  Ventiue],  a  joint 
venture  formed  to  take  tide  to,  operate, 
lease,  dispose  of  and  otherwise  deal 
with  Parkside.  The  joint  ventiuers  are 
the  Oregon  Pacific  Investment  and 
Development  Company  and  Parktel  L 
Inc.  (Parktel),  a  Delaware  corporation 
wholly  owned  by  the  Trust  and 
organized  by  Eastdil  to  hold  the  Trust's 
interest  in  the  Joint  Venture,  to  collect 
income  therefrom  and  to  distribute  such 
income  to  the  Trust  All  of  die  officers 
and  directors  of  Parktel  are  employees 
of  Eastdil.  Eastdil  represents  that 
Parktel  is  exempt  from  Federal  income 
taxation  under  section  501(c)(2)  of  the 


Code.  Under  the  terms  of  the  agreement 
establishing  the  Joint  Venture,  all  of  the 
leases  of  space  in  Parkside  must  be 
satisfactory  in  form  and  substajice  to 
Parktel  and  Parktel's  counsel  and  all 
tenants  in  Parkside  must  be  satisfactory 
in  all  respects  to  Parktel.  All  proposed 
leases  must  be  submitted  to  Parktel  a\ 
least  twenty  days  prior  to  the 
anticipated  execution  thereof,  and 
Parktel  has  the  right  to  approve  or 
disapprove  such  leases  in  its  sole 
discretion. 

4.  The  Tenants 

(a)  Eqtiitable  is  a  life  insiu-ance 
company  organized  and  incorporated  in 
New  Yoiic  with  its  headquarters  in  New 
York  Qty.  Equitable  is  engaged  as  an 
investment  manager  of  certain  assets  of 
the  Trust  otho'  than  the  Properties. 
Equitable  was  engaged  in  this  fiduciary 
capacity  on  behalf  of  the  Trust  prior  to 
the  executions  of  its  Leases  of  space  in 
the  Pr(^>erties. 

(b)  MHCS  is  engaged  in  the  provision 
of  constimer  finance  services,  the 
making  of  first  and  second  mortgage 
loans  and  small  consumer  loans.  On 
May  1, 1984,  the  parent  corporation  of 
MHCS,  Manufacturers  Hanover 
Corporation  (MHC),  purchased  100 
percent  of  the  stock  of  CJ.T.,  Inc.  (CTT), 
which  was  engaged  in  substantially  the 
same  business  as  MHCS  and  which  was 
not  affiliated  with  MHC  or  MHCS  prior 
to  such  stock  purchase.  Until  December 
31. 1985.  a  subsidiary  of  MHC. 
Manufacturers  Hanover  Trust  Company 
(MHTC).  was  a  trustee  with  respect  to 
certain  assets  of  the  Trust  other  than  tha 
Properties. 

(c)  SPC  is  a  puUic  corporation  which 
is  the  parent  corporation  of  Security 
Pacific  National  Bank  (SPNB),  which 
served  as  ancillary  trustee  with  respect 
to  certain  assets  of  the  Trust  other  than 
the  Properties  in  1984  and  1985.  Two 
other  subsidiaries  of  SPC  were  or  are 
tenants  in  the  Properties:  the  Security 
Pacific  Finance  Corporation  (SPFC), 
engaged  in  the  provision  of  consumer 
credit  services,  and  the  Security  Pacific 
Finance  Management  Corporation 
(SPFMC).  engaged  in  the  provision  of 
payroll  and  leasing  services  to  certain  of 
its  affiliates. 

(d)  Read  is  a  Virginia  corporation 
engaged  in  the  management  and  leasing 
of  real  property.  Read  is  wholly  owned 
by  Read  Consolidated  Companies 
(RCC).  a  Virginia  partnership  wiUi 
ownership  interests  in  various  entities 
engaged  in  real  property  develofHuent 
and  management  including  Read 
Conunercial  Properties  Atianta,  Inc. 
(Read  Atlanta),  a  Georgia  corporation 
wholly  owned  by  Read  Interstate 
Companies,  a  partnership  in  which  RCC 


has  an  85  percent  ownership  interest 
On  April  1, 1987.  Read  Atianta  entered 
into  an  agreement  with  Eastdil  to 
manage  certain  conunercial  real 
property  in  AtTanta.  Georgia  which  is 
owned  by  Artel  L  Inc.  a. tide-holding 
corporation  wholly  owned  by  the  Trust 

(e)  Prudential-Badie  is  a  registered 
broker-dealer  and  investmeot  banking 
firm  engaged  in  the  sale  of  securities, 
insurance  products  and  other  financial 
services.  It  is  a  wholly-owned 
subsidiary  of  the  Prudential  Insurance 
Company  of  America  (Prudential). 
Effective  January  1. 1984,  Prudential 
entered  into  a  group  aimuity  contract 
with  the  Trust  and  a  separate 
investment  management  agreement  to 
manage  certain  assets  of  the  Trust  not 
including  the  Properties,  on  a 
discretionary  basis. 

(f)  GE  is  a  public  corporation  which  is 
the  parent  corporation  of  General 
Electric  Financial  Services,  Inc.  (GEFS): 
In  June  of  1986  GEFS  purchased  80 
percent  of  all  outstanding  stock  of 
Kidder  Peabody  &  Company,  Inc. 
(Kidder  Peabody).  GEFS  subsequentiy 
formed  a  wholly-owned  subsidiary, 
KPG,  to  hold  die  Kidder  Peabody  stock 
purchased  by  GEFS:  Kidder  Peabody  is 
a  service  provider  with  respect  to 
certain  of  the  Plans  participating  in  the 
Trust  by  virtue  of  Kidder  Peabody's 
rendering  of  securities  brokerage 
services  to  such  Plans. 

5.  The  Leases 

(a)  On  Feburary  2. 1984,  ETI  entered 
into  a  lease  (the  ET  Lease)  with 
Equitable  imder  which  Equitable  leased 
approximately  3,653.05  square  feet  of 
space  in  Executive  Towers  oiit  of  a  total 
of  approximately  130,000  square  feet  of 
rentable  space.  The  ET  Lease  provided 
for  occupancy  commencing  May  1, 1984 
with  an  initial  term  of  three  years.  The 
ET  Lease  was  renewed  on  April  30. 1987 
for  an  additional  term  of  five  years.  The 
ET  Lease  provides  for  an  initial  base 
rent  subject  to  automatic  aimual 
increases  proportionate  to  increases  in 
the  taxes  and  operating  expenses  of 
Executive  Towers.  Upon  the  May  1, 1987 
renewal  of  the  ET  Lease,  the  base  rent 
was  increased. 

On  December  5, 1986,  the  Joint 
Venture  entered  into  a  lease  (the 
Parkside  Lease)  with  Equitable  under 
which  Equitable  leased  9,800  square  feet 
in  Parkside  out  of  a  total  of  218310 
rentable  square  feet  The  Paritside  Lease 
provided  for  occupancy  commencing 
March  1. 1987  for  an  initial  term  ending 
February  29, 1992.  The  Parkside  Lease 
provides  for  a  monthly  base  rent  which 
increases  incrementally  according  to  a 
schedule  in  the  Parkside  Lease,  llie  rent 
is  also  subject  to  annual  increases 


proportionate  to  increases  in  taxes  and 
operating  expenses  in  accordance  with  a 
rider  to  the  Parkside  Lease.  Under  the 
Parkside  Lease,  Equitable  has  a  right  of 
first  refusal  to  lease  adjacent  vacant 
space  prior  to  any  lease  of  such  space  to 
a  third  party.  In  the  Paikside  Lease  the 
Joint  Venture  agreed  to  reimburse 
Equitable  in  an  amount  not  to  exceed 
$34,000  for  the  monthly  rental  payments 
which  Equitable  was  obliged  to  make 
tmder  an  existing  lease  for  space  in  a 
competing  commercial  office  building 
which  was  to  expire  April  30, 1987. 
Eastdil,  as  a  fiduciary  of  the  Trust 
represents  that  this  reimbursement 
agreement  was  an  inducement  for 
Equitable  to  enter  into  the  lease,  that 
such  tenant  inducements  are  common  in 
the  real  estate  industry-end  that  the 
terms  of  such  reimbursement  agreement 
were  reasonable  tmder  the  surrounding 
facts  and  circiunstances. 

(b)  On  February  24, 1983,  ETI  entered 
into  a  lease  (the  CIT  Lease)  with  CTT 
under  whiqh  CIT  leases  885.50  square 
feet  in  Executive  Towers,  approximately 
.68  percent  of  the  rentable  space  in 
Executive  Towers.  The  CIT  Lease 
provided  for  occupancy  commencing 
July  1. 1983  and  terminating  on  June  30, 
1988  unless  sooner  amended,  terminated 
or  extended  as  provided  in  the  CIT 
Lease.  As  a  result  of  MHC's  purchase  of 
the  stock  of  CIT,  the  CIT  Lease  was 
assinged  to  MHCS  as  of  January  1. 1987. 
Under  die  CIT  Lease.  MHCS  pays  a 
base  rent  subject  to  an  aimual  increase 
equal  to  MHC's  proportionate  share  of 
the  annual  increase  in  operating 
expenses  and  real  estate  taxes,  based 
on  the  proportion  of  the  entire  rentable 
square  footage  in  Executive  Towers 
demised  tmder  the  CIT  Lease.  On  March 
4, 1987  MHCS  notified  ETI  of  die 
intention  of  MHCS  to  vacate  the 
premises  demised  by  the  CIT  Lease. 
MHCS  has  vacated  the  premises  but  will 
continue  to  pay  rent  tmder  the  CIT 
Lease  tmtil  the  earlier  of  the  CIT  Lease's 
termination  or  the  lease  of  the  premises 
by  ETI  to  another  party. 

(c)  On  February  29. 1984,  ETI  entered 
into  a  lease  with  SPFC  (the  SP  Lease) 
under  which  SPFC  leased  1009.57  square 
feet  or  approximately  .77  percent  of  the 
rentable  square  footage  in  Executive 
Towers.  The  SP  Lease  provided  for  a 
base  rent  subject  to  an  annual  increase 
equal  to  SPFC's  proportionate  share  of 
the  annual  increase  in  operating 
expenses  and  real  estate  taxes,  based 
on  the  proportion  of  the  entire  rentable 
square  footage  in  Executive  Towers 
demised  under  the  SP  Lease. 

The  SP  Lease  was  renewed  by  SPFMC 
on  March  20. 1967  for  a  term 
commencing  July  1. 1987  and  terminating 
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on  June  3a  1990.  Under  the  renewed  SP 
Lease.  SPFDMC  leases  1168.24  square 
feet,  or  approximately  .89  percent  of  the 
rentable  square  footage  in  Executive 
Towers.  The  base  rent  under  the 
renewed  SP  Lease  is  subject  to  an 
annual  increase  equal  to  SPFC's         ' 
proportionate  share  of  the  annual 
increase  in  operating  expenses  and  real 
estate  taxes. 

(d)  On  September  23, 1985,  ETl 
entered  into  a  lease  (the  Read  Lease) 
with  Read  under  which  Read  leased 
6.189.14  square  feet  or  approximately 
4.7%  of  the  rentable  square  footage,  in 
Executive  Towers.  TTie  Read  Lease 
provided  for  occupancy  commencing  on 
September  23, 1985  and  terminating  on 
August  31, 1990,  unless  sooner  amended, 
terminated  or  extended  as  provided  in 
the  Read  Lease.  Tlie  Read  Lease 
provides  for  an  annual  base  rent  which 
will  increase  incrementally  each  year  of 
its  five-year  term  in  accordance  with  a 
schedule  incorporated  into  the  Read 
Lease.  The  base  rent  is  also  subject  to 
an  annual  increase  equal  to  Read's 
proportionate  share  of  the  aimual 
increase  in  operating  expenses  and  real 
estate  taxes  of  Executive  Towers,  based 
on  the  proportion  of  the  entire  square 
footage  in  Executive  Towers  demised 
under  the  Read  Lease. 

(e)  On  June  22. 1983.  the  Joint  Venture 
entered  into  a  lease  (the  PB  Lease)  with 
Prudential-Bache  under  which 
Pnidential-Bache  leased  11,619  square 
feet  on  approximately  5.31  percent  of 
the  rentable  square  footage,  in  Parkside. 
The  PB  Lease  provided  for  occupancy 
commencing  September  1, 1983  and 
terminating  on  September  1. 1988,  unless 
sooner  terminated,  amended  or 
extended  as  provided  in  the  PB  Lease. 
The  PB  Lease  provides  for  a  monthly 
base  rent  which  increase  in  increment^ 
according  to  a  schedule  incorporated 
into  the  HB  Lease.  The  base  rent  is  also 
subject  to  annual  increases  equal  to 
Prudential-Bache's  proportional  share  of 
the  annual  increases  in  operating 
expenses  and  real  estate  taxes  of 
Parkside,  based  on  the  proportion  of  the 
entire  square  footage  in  Parkside 
demised  under  the  PB  Lease.  The  PB 
Lease  gives  Prudential-Bache  a  right  of 
first  refusal  to  lease  adjacent  vacant 
space  prior  to  any  lease  to  a  third  party. 
The  rental  rate  for  any  such  additional 
space  will  be  the  rental  rate  in  effect  for 
Prudential-Bache  with  respect  to  the 
other  space  which  is  the  subject  of  the 
PB  Lease. 

(f)  On  December  20, 1982,  ETI  entered 
into  a  lease  (the  GE  Lease  #1)  with  GE 
under  which  GE  leased  1333.97  square 
feet  or  approximately  1.02  percent  of 
the  rentable  square  footage,  in 


Executive  Towers.  The  GE  Lease  #1 
provided  for  occupancy  commencing  on 
February  1, 1983  and  terminating  on 
January  31*  1988  unless  sooner  extended, 
modified  or  terminated  in  accordance 
with  the  lease's  terms.  In  a  )ime  13, 1983 
addendum  to  the  GE  Lease  #1,  ETI  and 
GE  added  666.99  square  feet  to  the  space 
leased  under  the  GE  Lease  #1.  In  a 
second  addendimi.  ETI  and  GE  agreed 
to  renew  the  GE  Lease  #1  for  an 
additional  term  commencing  February  1, 
1988  and  terminating  January  31, 1991. 
The  GE  Lease  #1  provides  for  an  annual 
base  rent  which  is  subject  to  a  yearly 
increase  equal  to  GE's  proportionate 
share  of  the  annual  increase  in 
Executive  Towers'  real  estate  taxes  and 
operating  expenses,  based  on  the 
proportion  of  the  entire  rentable  square 
footage  in  Executive  Towers  which  is 
demised  under  the  GE  Lease  #1. 

(g)  On  May  12, 1986,  ETI  entered  into 
an  additional,  separate  lease  (the  GE 
Lease  #2)  with  GE  under  which  GE 
leased  7907.79  square  feet  or 
approximately  6.03  percent  of  the 
rentable  square  footage  in  Executive 
Towers.  The  GE  Lease  #2  provided  for 
occupancy  commencing  on  July  1, 1966 
and  terminating  on  June  30, 1991,  unless 
sooner  extended,  modified  or  terminated 
ineccordance  with  the  lease's  terms. 
The  GE  Lease  #2  provides  for  an  initial 
annual  base  rent  which  increases 
annually  in  the  amount  of  five  percent  of 
the  preceding  year's  annual  rental. 

(h)  Each  of  the  Leases  may  be 
terminated  by  the  lessor,  either  ETI  or 
the  Joint  Venture,  upon  the  occurrence 
of  an  event  of  defaiilt  as  set  forth  in 
each  Lease,  including  the  lessee's  failure 
to  pay  rent  when  due  and  any  default  in 
the  performance  or  observance  of  any 
other  covenant  or  condition  of  such 
Lease  which  continues  afer  notice  to  the 
lessee  for  a  certain  period  specified  in 
each  Lease. 

6.  Eastdil  represents  that  it  is 
independent  of  the  various  lessees 
under  the  Leases  and  not  related  to  such 
lessees  in  any  way  affecting  its 
judgment  as  a  fiduciary  on  behalf  of  the 
Trust  Eastdil  represents  that  the  Leases 
pertaining  to  Executive  Towers  were 
negotiated  by  ETI  under  Eastdil's 
control  and  direction  and  have  been  at 
all  times  subject  to  the  review  and 
approval  of  Eastdil,  acting  in  its 
capacity  as  an  investment  manager  of 
the  Trust.  With  respect  to  the  Leases 
pertaining  to  Parkside,  Eastdil 
represents  that  such  Leases  were 
negotiated  and  executed  in  accordance 
with  the  provisions  of  the  Joint  Venture 
agreement  establishing  Parktel's  right  to 
review  and  approve  Parkside  leases  in 
advance  of  their  execution. 


Eastdil  represents  that  the  Leases 
were  negotiated  in  arm's-length 
transactions  and  that  the  Leases  are 
standard  commercial  office  leases,  in 
both  forte  and  substance,  whidi  are 
utilized  generally  for  all  tenants  of 
Executive  Towers  and  Parkside.  Eastdil 
maintains  that  the  negotiations  resulting 
in  the  Leases  reflect  common  industry 
practices  and  the  practices  established 
for  similar  leases  in  Executive  Towers 
and  Parkside.  Eastdil  represents  that  the 
terms  and  conditions  of  the  Leases  are 
as  good  or  better  than  those  which  ETI 
and  Parktel  could  obtain  in  arm's-length 
transactions  with  unrelated  parties. 
Eastdil  represents  that  the  terms  of  the 
Leases  are  comparable  to  those  of 
similar  leases  in  the  Properties  and  in 
similar  coounercial  office  buildings  in 
the  same  geographical  areas  of  the 
Properties  at  the  time  of  the  Leases' 
executions  and  that  the  rentals  provided 
under  the  Leases  are  not  less  than  the 
fair  market  rental  values  of  the  demised 
premises  at  the  times  of  the  Leases' 
executions. 

Eastdil  represents  that  it  has 
determined  that  the  Leases  constitute 
transactions  which  are  prudent  and  in 
the  best  interests  of  the  Trust  and  die 
participants  and  beneficiaries  of  the 
Plans.  Eastdil  notes  that  the  Leases  are 
for  fixed  terms  which  will  not  be 
amended,  renewed  or  extended  unless  a 
determination  is  made  on  behalf  of  the 
Trust  by  Eastdil  that  sudi  amendment 
renewal  or  extension  would  be  in  the 
best  interests  of  the  Trust  and  the  Plans. 

7.  Eastdil  is  requesting  that  the 
exemption  posed  herein  be  applicable 
on  a  prospective  basis  for  any  future 
leases  in  the  Properties  which  may  be 
executed  with  parties  in  interests 
(except  for  fiduciaries  with  respect  to 
the  Properties)  with  respect  to  the  Trust 
Eastdil  represents  that  this  request  for 
prospective  relief  is  necessitated  by 
practical  business  considerations 
stemming  from  the  large  size  of  the  Trust 
and  the  Mans  and  the  large  number  of 
parties  in  interest  who  deal  with  them. 
Eastdil  maintains  that  ETI  and  Parktel 
require  the  ability  to  negotiate  and  enter 
into  leases  of  the  Properties  in  the 
ordinary  course  of  business.  Eastdil  alsd 
represents  that  the  requested 
prospective  relief  for  amendments, 
renewals  or  extensions  of  the  Leases  or 
of  future  leases  will  provide  ETI  and 
Parktel  with  additional  flexibility  which 
will  expand  the  potential  value  of  lease 
transactions  involving  the  Properties, 
thereby  increasing  the  investment  return 
to  the  Trust 

8.  In  summary,  Eastdil  represents  that 
the  past  and  proposed  transactions 
satisfy  the  requirements  of  section 


408(a)  of  the  Act  for  the  following 
reasons.  (1)  Each  Lease  was  negotiated 
and  entered  into  in  arm's-length 
transactions  on  behalf  of  the  Trust  by 
ETI  and  Parktel,  under  the  control  and 
direction  of  Eastdil,  an  independent 
fiduciary  of  the  Trust  which  is  unrelated 
to  the  various  lessees;  (2)  Any 
amendments,  renewals  or  extensions  of 
the  Leases  and  any  executions  of  future 
leases  in  the  Properties  with  parties  in 
interest  with  respect  to  the  Trust,  or 
their  affiliates,  including  any 
amendments,  renewals  or  extensions 
thereof,  will  require  the  approval  of 
Eastdil;  (3)  Hie  Leases  are,  and  any 
future  leases  subject  to  this  proposed 
exemption  will  be,  standard  commercial 
office  leases  which  are  utilized  generally 
for  all  tenants  of  the  Properties  and 
which  reflect  common  industry 
practices;  and  (4)  The  rentals  provided 
under  the  Leases  are  and  will  be  no  less 
than  the  fair  market  rental  values  of  the 
demised  premises  at  Oie  times  of  the 
Leases'  executions. 
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FOR  FURTHDI  INFORMATION  CONTACT: 

Ronald  Willett  of  the  Department 
telephone  (202)  523-8881.  (This  is  not  a 
toll-free  number.) 

Harris  Trust  and  Savings  Bank  (Harris) 
Located  in  Chicago.  Illinois 

[Application  Nos.  D-7277.  D-7278  and  D- 
7279] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471,  April  28, 1975).  If  the  exemption  is 
granted,  the  restrictions  of  section 
406(a)(1)  (A)  through  (D)  of  the  Act  and 
the  sanctions  resulting  fi-om  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
through  (D)  of  the  Code,  shall  not  apply 
to  the  lending  by  Harris  to  Merrill  Lynch 
Canada,  Inc.  (Merrill  Lynch  Canada)  of 
securities  that  are  assets  of  employee 
benefit  plans  and  trusts  for  which  Harris 
acts  as  trustee,  co-trustee,  investment 
manager,  custodian  or  agent  provided 
the  following  conditions  are  met. 

1.  Neither  Merrill  Lynch  Canada  nor 
an  affiliate  of  Merrill  Lynch  Canada  has 
discretionary  authority  or  control  with 
respect  to  the  investment  of  the  plan 
assets  involved  in  the  transaction,  or 
renders  investment  advice  (within  the 
meaning  of  29  CFR  2510.3-21(c)}  with 
respect  to  those  assets; 

2.  The  plan  receives  from  Merrill 
Lynch  Canada  (either  by  physical 
delivery  or  by  book  entry  in  a  securities 
depository)  by  the  close  of  Harris' 


business  on  the  day  in  which  the 
securities  lent  are  delivered  to  Merrill 
Lynch  Canada,  collateral  consisting  of 
cash,  securities  issued  or  guaranteed  by 
the  United  States  Government  or  its 
agencies  or  instrumentalities,  or 
iirevocable  bank  letters  of  credit  issued 
by  a  person  other  than  Merrill  Lynch 
Canada  or  an  affiliate  thereof,  or  any 
combination  thereof,  having,  as  of  the 
close  of  business  on  the  preceding 
business  day,  a  maricet  value  or.  in  the 
case  of  letters  of  credit  a  stated  amount 
equal  to  not  less  than  100  percent  of  the 
then  market  value  of  the  securities  lent. 
All  such  collateral  will  be  held  within 
the  United  States;  • 

3.  Prior  to  the  making  of  any  such 
loan,  Merrill  Lynch  Canada  shall  have 
furnished  Harris  with  (1)  the  most  recent 
available  audited  statement  of  Merrill 
Lynch  Canada's  financial  condition,  (2) 
the  most  recent  available  unaudited 
statement  of  its  financial  condition  (if 
more  recent  than  such  audited 
statement),  and  (3)  a  representation  that, 
at  the  time  the  loan  is  negotiated,  there 
had  been  no  material  adverse  change  in 
its  finajicial  condition  since  the  date  of 
the  most  recent  financial  statement 
furnished  to  the  plan  that  has  not  been 
disclosed  to  Hcuxis.  Such  representation 
may  be  made  by  Merrill  Lynch  Canada's 
agreeing  that  each  such  loan  shall 
constitute  a  representation  by  Merrill 
Lynch  Canada  that  there  has  been  no 
such  material  adverse  change; 

4.  The  loan  is  made  pursuant  to  a 
written  loan  agreement,  the  terms  of 
which  are  at  least  as  favorable  to  the 
plan  as  an  arm's-length  transaction  with 
an  unrelated  party  would  be.  Such 
agreement  may  be  in  the  form  of  a 
master  agreement  covering  a  series  of 
securities  lending  transactions; 

5.  (a)  The  plan  (1)  receives  a 
reasonable  fee  that  is  related  to  the 
value  of  the  borrowed  securities  and  the 
duration  of  the  loan,  or  (2)  has  the 
opportunity  to  derive  compensation 
through  the  investment  of  cash 
collateral.  Where  the  plan  has  that 
opportunity,  the  plan  may  pay  a  loan 
rebate  or  similar  fee  to  Merrill  Lynch 
Canada,  if  such  fee  is  not  greater  than 
the  plan  would  pay  in  a  comparable 
transaction  with  an  unrelated  party; 

(b)  The  plan  receives  the  equivalent  of 
all  distributions  made  to  holders  of  the 
borrowed  securities  during  the  term  of 
the  loan,  including,  but  not  limited  to, 
cash  dividends,  interest  payments, 
shares  of  stock  as  a  result  of  stock  splits 
and  rights  to  purchase  additional 
securities; 

6.  If  the  market  value  of  the  collateral 
at  the  close  of  trading  on  a  business  day 
is  less  than  100  percent  of  the  market 
value  of  the  borrowed  securities  at  the 


close  of  trading  on  that  day.  Merrill 
Lynch  Canada  shall  deliver,  by  the  close 
of  business  on  the  following  business 
day,  an  additional  amount  of  collateral 
(as  described  in  paragraph  2  above)  the 
market  value  of  which,  together  vvith  the 
market  value  of  all  previously  delivered 
collateral,  equals  at  least  100  percent  of 
the  market  value  of  all  the  borrowed 
securities  as  of  such  preceding  day. 

Notwithstanding  the  foregoing,  part  of 
the  collateral  may  be  returned  to  Merrill 
Lynch  Canada  if  the  market  value  of  the 
collateral  exceeds  100  percent  of  the 
market  value  of  the  borrowed  securities, 
as  long  as  the  market  value  of  the 
remaining  collateral  equals  at  least  100 
percent  of  the  market  value  of  the    . 
borrowed  securities; 

7.  The  loan  may  be  terminated  by  the 
plan  at  any  time,  whereupon  Merrill 
Lynch  Canada  shall  deliver  certificates 
for  securities  identical  to  the  borrowed 
securities  (or  the  equivalent  thereof  in 
the  event  of  reorganization, 
recapitalization  or  merger  of  the  issuer 
of  the  borrowed  securities)  to  the  plan 
within  (1)  the  customary  delivery  period 
for  such  securities,  (2)  five  business 
days,  or  (3)  the  time  negotiated  for  such 
delivery  by  the  plan  and  Merrill  Lynch 
Canada,  whichever  is  lessen  and 

8.  In  the  event  the  loan  is  terminated^ 
and  Merrill  Lynch  Canada  fails  to  return 
the  borrowed  securities  or  the 
equivalent  thereof  within  the  time 
described  in  paragraph  7,  above,  (i)  the 
plan  may,  under  the  terms  of  the  loan 
agreement,  purchase  securities  identical 
to  the  borrowed  securities  (or  their 
equivalent  as  described  above]  and  may 
apply  the  collateral  to  the  payment  of 
the  purchase  price,  any  other  obligations 
of  Merrill  Lynch  Canada  under  the 
agreement  and  any  expenses  associated 
with  the  sale  and/or  purchase,  and  (ii] 
Merrill  Lynch  Canada  is  obligated, 
uncler  the  terms  of  the  loan  agreement 
to  pay,  and  does  pay  to  the  plan  the 
amount  of  any  remaining  obligations 
and  expenses  not  covered  by  the 
collateral  plus  interest  at  a  reasonable 
rate. 

Notvnthstanding  the  foregoing,  Merrill 
Lynch  Canada  may,  in  the  event  that  it 
fails  to  return  borrowed  securities  as 
described  above,  replace  non-cash 
collateral  with  an  amount  of  cash  not 
less  than  the  then  current  market  value 
of  the  collateral,  provided  such 
replacement  is  approved  by  Harris. 

If  Merrill  Lynch  Canada  fails  to 
comply  with  any  condition  of  this 
exemption  in  the  course  of  engaging  in  a 
securities  lending  transaction,  the  plan 
fiduciary  who  caused  the  plan  to  engage 
in  such  transaction  shall  not  be  deemed 
to  have  caused  the  plan  to  engage  in  a 
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transaction  prohibited  by  section 
406(a)(l](A)  tiirough  (D)  of  the  Act  solely 
by  reason  of  MeirUl  Lynch  Canada's 
failure  to  comply  wnth  the  conditions  of 
the  exemption. 

For  purposes  of  this  class  exemption 
the  term  "affiliate"  of  another  person 
shall  include:  (i)  Any  person  directly  or 
indirectly,  through  one  or  more 
intermediaries,  controlling,  controlled 
by,  or  under  common  control  with  such 
other  person:  (ii)  Any  officer,  director,  or 
I>artner,  employee  or  relative  (as  defined 
in  section  3(15)  of  the  Act)  of  such  other 
person;  and  (iii)  Any  corporation  or 
partnership  of  whidb  sudi  other  person 
is  an  officer,  director  or  partner.  For 
purposes  of  this  definition  the  tenn 
"control"  means  the  power  to  exercise  a 
controlling  influence  over  the 
management  or  policies  of  a  person- 
other  than  an  individuaL  I 

Summary  of  Facts  and  Reprmentadons 

1.  Harris,  an  Illinois  chartered  banking 
corporation,  is  the  third  largest  bank  in 
Illinois  and  is  among  the  largest  U.S. 
pension  trustees.  Harris  also  is  an 
indirect  wholly-owned  subsidiary  of 
Bank  of  Montreal,  which  is  one  of  the 
five  major  Canadian  banking 
companies.  The  proposed  exemption  is 
requested  on  behalf  of  the  Employees 
Savings  and  Profit  Sharing  Plan  of  Bank 
of  Montreal/Harris;  the  Employees 
Retirement  Plan  of  Bank  of  Montreal/ 
Harris;  the  Harris  Thist  for  Collective 
Investment  of  Employee  Benefit 
Accounts  (the  Collective  Investment 
Trust),  a  declaration  of  trust  for  the' 
collective  investment  of  assets  of 
employee  benefit  trusts  of  which  Harris 
or  an  affiliated  bank  is  acting  as  trustee 
or  co-trustee  or  as  agent  for  the  trustee 
or  trustees  thereof;  and  about  IflO  other 
pension  and  profit  sharing  plans  for 
which  Harris  acts  as  trustee,  investment 
manager,  custodian  or  agent.  As  of 
January  1. 1987.  approximately  1,500 
plans  had  assets  held  in  the  Collective 
Investment  Trust.  The  various  plans 
mentioned  above  are  collectively 
referred  to  as  the  Plans. 

2.  Harris,  in  its  fiduciary  capacity  as 
agent,  investment  manager,  custodian  or 
trustee  of  the  Plans,  regulariy  engages  in 
securities  lending  transactions  on  behalf 
of  the  Plans  in  order  to  enhance  the 
investment  retxims  of  the  Plans.  In  cases 
where  the  borrower  of  the  securities  is  a 
party  in  interest  with  respect  to  the 
Plans,  Harris  generally  relies  on 
Prohibited  Trtuosaction  Exemption  (PTE) 
81-6  (48  FR  7527,  January  23, 1981,  as 
amended  at  52  FR  18754,  May  19, 1987). 
PTE  81-6  is  a  class  exemption  that 
permits,  under  certain  conditions,  the 
lending  of  securities  that  are  assets  of 
employee  benefit  plans  to  banks  and 


certain  broker-dealters  whidi  are 
parties  in  interest  with  respect  to  such 
plans.* 

3.  Harris  prop,08e8  to  engage  in 
sectirities  lending  transactions  on  behalf 
of  the  Plans  with  Merrill  Lynch  Canada, 
an  indirect  wholly-owned  subsidiary  of 
Merrill  Lynch,  Rerce,  Fenner  &  Smidi 
(Merrill  Lynch).  The  securities  involved 
in  the  lending  transactions  will  be 
seciuities  of  United  States  corporations 
which  are  regularly  traded  on  U.S.  and/ 
or  Canadian  stock  exchanges.  The 
proposed  securities  lending  transactions 
would  comply  in  all  respects  widi  the 
provisions  of  PTE  81-6  except  that  the 
borrower  is  not  a  broker-dealer 
registered  under  the  Securities  Exchange 
Act  of  1934  (the  1934  Act).  PTE  81-6 
covers  broker-dealers  which  are 
registered  under  the  1934  Act  as  well  as 
those  which  are  exempted  from 
registration  under  section  15(a)(1)  of  the 
1934  Act  as  dealers  in  exempted 
Government  securities  (as  defined  in 
section  3(a)(12)  of  the  1934  Act).  Merrill 
Lynch  Canada  does  not  provide  broker- 
dealer  services  in  the  United  States  and 

.  thus  is  not  required  to  register  under  the 
1934  Act  The  appUcant  bielieves  that 
Merrill  Lynch  Canada  is  at  times  a  party 
in  interest  with  respect  to  some  or  all  of 
the  Plans  because  of  the  widespread  use 
of  its  parent,  Merill  Lynch,  to  provide 
brokerage  services  to  the  Plans.'  Such 
use  of  Merrill  Lynch  often  occurs 
without  the  knowledge  or  control  of 
either  Harris  or  Men^  Lynch  Canada. 

4.  The  applicant  maintains  that,  if 
Merrill  Lynch  Canada  were  not  a 
subsidiary  of  Merrill  Lynch,  the 
proposed  securities  lending  transactions 
would  not  be  prohibited  transactions 
even  though  Merrill  Lynch  Canada  is  not 
registered  under  the  1934  Act.  The  only 
reason  the  proposed  transactions  would 
be  prohibited  with  respect  to  Merrill 
Lynch  Canada,  accordmg  to  the 
applicant,  is  because  the  prospective 
borrower  is  a  subsidiary  of  a  United 
States  broker-dealer  which  is  itself 
registered  under  the  1934  Act.  Merrill 
Lynch  Canada  is  a  Nova  Scotia 
corporation.  The  applicant  represents 
that  its  activities  are  subject  to 
Canadian  laws  which  provide  regulation 


•  PTE  81-0  re<iulres,  among  other  condition*,  that 
the  borrower  of  the  •ecoritie*  hat  no  discretionaiy 
authority  regarding  the  plan  ataeta  involved  in  the 
transaction,  that  the  lenidiiig  pkn  rvcelvei  collateral 
eqtial  to  too  pcrcant  of  tha  mariiat  «alua  of  the 
loaned  aecurities.  and  that  the  loan  U  made  under  a 
written  agreement  the  temu  of  which  are  at  least  as 
favorable  as  the  plan  could  obtain  in  an  arm's- 
length  transaction  with  an  unrelated  party. 

*  Section  3(14)  of  the  Act  defines  the  tem  "party 
in  interest"  with  respect  to  a  plan  to  include  a 
corporation  wUch  Is  50  percent  or  more  owned  l»y 
an  entity  that  provide*  services  to  the  plan. 


comparable  to  registration  under  the 
1934  Act  for  a  U.S.  broker-dealer. 

5.  The  applicant  represents  that 
Canadian  securities  laws  were  derived 
mainly  fiom  the  perceived  need  for  more 
comprehensive  protection  for  investors 
as  a  result  of  the  financial  crisis  that 
began  in  1929.  As  with  Canadian  law  in 
general  however,  comprehensive 
regulation  of  the  securities  industry  is 
centered  at  the  Provincial  rather  than 
the  Federal  level.  Each  Canadian 
Province  has  written  provisions  for  the 
registration  of  securities  and  for  the 
regulation  of  persons  engaging  in  the 
sale  of  securities.  Regulatory  and 
enforcement  authority  is  vested  in  a 
Provincial  Securities  Commission  or 
similarly  denominated  entity.  According 
to  the  applicant.  Provincial  securities 
regulations  generally  parallel  U.S. 
requirements  in  that  they  mandate  that 
primary  securities  offerings  may  be 
made  only  after  the  filing  of  a 
prospectus  containing  complete 
disclosure.  Such  regidations  also  require 
registration  o(  securities  dealers,  enforce 
capitalization  requirements  for  dealers, 
license  securities  exchanges,  and  vest 
regidatory,  investigative  and  criminal 
enforcement  authority  in  the  Securities 
Commissions.  Additionally,  a  privately 
funded  national  assurance  fund  exists 
for  the  protection  of  sectuities  investors. 

6.  The  applicant  points  out  that  the 
proposed  exemption  is^ virtually 
identical  to  PTE  81-6.  Accordingly,  the 
same  protections  afforded  to  plans 
relying  on  PTE  81-6  will  be  present  for 
the  participants  and  beneficiaries  of  any 
Plans  engaging  in  the  described 
transactions.  In  regard  to  the  collateral 
requirements  described  in  conditions  2 
and  6  of  the  proposed  exemption,  the 
applicant  also  points  out  that  all  the 
collateral  for  the  loans  of  securities  will 
be  held  within  the  United  States.  The 
letters  of  credit  or  other  forms  of 
collateral  specified  in  the  exemption 
would  be  held  at  Harris  as  trustee  or 
agent  for  the  Hans.  Such  collateral 
would  provide  an  immediate, 
independent  source  of  funds  available  to 
the  appropriate  Mans  in  the  event  that  a 
securities  loan  is  terminated  and  Merrill 
Lynch  Canada  fails  to  return  the 
borrowed  securities  or  equivalent  to  the 
Plans  within  a  certain  period  of  time. 

7.  In  summary,  the  applicant 
represents  that  the  proposed 
transactions  will  satisfy  the  statutory 
criteria  of  section  408(a)  of  the  Act 
because,  among  other  things:  (1)  All  the 
conditions  specified  in  FTE  81-6  for  the 
protection  of  plans  engaging  in 
transactions  in  reliance  on  that  class 
exemption  will  be  met  in  regard  to  the 
transactions  proposed  in  the 


application:  (2)  the  securities  involved  in 
the  proposed  lending  transactions  will 
be  securities  of  U.S.  corporations  which 
are  regularly  traded  on  U.S.  and/or 
Canadian  stock  exchanges;  (3)  the 
applicant  maintains  that  the  proposed 
transactions  would  not  be  prohibited 
except  for  the  described  relationship 
between  Merrill  Lynch  Canada  and 
Merrill  Lynch;  (4)  the  activities  of  Merrill 
Lynch  Canada  are  subject  to  Canadian 
laws  which  provide  regulation 
comparable  to  registration  imder  the 
1934  Act  for  a  U.S.  broker-dealen  and  (5) 
all  the  collateral  for  any  securities  loans 
entered  into  under  the  proposed 
exemption  will  be  held  within  the 
United  States. 

roil  RMTHCfl  INroiMSATION  CONTACT: 

Paul  Kelty  of  the  Department  telephone 
(202)  523-8883.  (This  is  not  a  toU-fiee 
number.) 

Popham,  Haik,  Schnobrich  ft  Kaufman, 
Ltd.  40lO()  Profit  Sharing  Plan  and  Trust 
(the  Plan)  Located  in  Minneapolis, 
Minnesota 

(Application  No.  D-7327] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  imder  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471,  April  28. 1975).  If  the  exemption  is 
granted  the  restrictions  of  section  406(a} 
of  the  Act  and  the  sanctions  resulting 
from  the  application  of  section  4975  of 
the  Code,  by  reason  of  section  4975(c)(1) 
(A)  ttuDugh  (D)  of  tiie  Code  shall  not 
apply  to  the  past  purchase  by  the 
individually  directed  accoiihts  (the 
Accounts)  in  the  Plan  held  by  certain 
shareholders  (the  Shareholders),  who 
are  also  employees  and/or  officers  and 
directors  of  Popham,  Haik,  Schnobrich  & 
Kaufinan,  Ltd.  (the  Employer),  the  Plan 
sponsor  and  a  party  in  interest  with  the 
respect  to  the  Plan,  of  89,000  shares  of 
stock  owned  by  the  Employer/Plan 
sponsor  provided  the  terms  and 
conditions  of  the  transactions  were  as 
favorable  to  the  Plan  as  those  which 
could  have  been  obtained  in  an  arm's- 
length  transaction  between  imrelated 
parties. 

EFFEcnvc  date:  If  granted,  this 
exemption  will  be  effective  March  25, 
1987. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  profit  sharing  plan 
with  individually  directed  accoimts  and 
182  participants.  Total  plan  assets  were 
$4,479,082  as  of  June  30. 1986.  The 
Employer  is  a  law  firm  with  offices  in 


Minneapolis,  Minnesota,  Denver, 
Colorado,  and  Washington,  DC.  The 
independent  trustee  of  the  Plan  is  the 
Marquette  Bank,  Minneapolis,  N.A.  (the 
Trustee). 

2.  On  March  25, 1987,  the  nine 
Shareholders  *  directed  the  Trustee  to 
purchase  89.000  shares  of  Radersburg 
Mining  Company  (Radersburg)  common 
stock  (the  Stock)  for  their  Accounts  in 
the  Plan  from  the  Employer  at  a  price  of 
$1.00  per  share.  The  applicant  represents 
that  the  price  was  determined  by 
reference  to  an  arm's-length  sales 
transaction  of  37.000  shares  of  the  Stock 
between  Neil  Croonquist  and  Thomas 
Kelm,  parties  unrelated  to  the  Plan  or 
Employer,  on  March  24, 1987  for  $1.00 
per  share.  The  Employer  had  acquired 
the  Stock  in  September,  1986  from  its 
client,  Radersburg,  for  $1.00  per  share  in 
full  settlement  of  outstanding  legal  fees. 
Also  in  September,  1986,  seventeen 
creditors  converted  Radersburg  debts 
into  the  Stock  at  $1.00  per  share. 

3.  The  applicant  further  represents 
that  the  Shareholders  and  the  Trustee 
were  in  full  compliance  with  all 
Securities  and  Exchange  Commission 
rules  and  regulations  regarding  the 
transaction.  The  Plan  paid  no  fees  or 
commissions  in  connection  with  the 
purchase.  Subsequent  to  the  purchase, 
the  Accounts  of  the  nine  Shareholders 
held  between  .68%-10.58%  of  their 
Accounts'  assets  in  the  Stock.  Each  of 
the  nine  Shareholders  has  represented 
that  he  desired  that  the  purchase  be 
consiunmated  on  behalf  of  his 
individually  directed  accoimt  in  ithe 
Plan. 

4.  An  independent  appraisal  of  the 
Stock  was  performed  on  August  12, 1987 
by  Peter  L.  Hauser,  Vice  President  of 
Equity  Securities  Trading  Co.,  Inc.  of 
Minneapolis,  Minnesota.  Mr.  Hauser 
represents  that  he  has  more  than  twenty 
years'  experience  in  the  securities 
industry  and  is  qualified  to  evaluate  the 
Stock.  He  further  represents  that 
approximately  .1%  of  his  income  in  1987 
was  derived  from  the  partners  of  the 
Employer.  He  determined  that,  as  of 
March  25. 1987,  the  fair  market  value  of 
the  Stock  was  $1.00  per  share. 

5.  In  stmimary,  the  applicant 
represents  that  the  transaction  met  the 
statutory  criteria  contained  in  section 
408(a)  of  the  Act  because:  (1)  The 
transaction  involved  no  more  than 
10.58%  of  the  assets  of  any  of  the 
Accounts:  (2)  the  purchase  price  paid  by 
the  Plan  was  determined  by  reference  to 
arm's-length  transactions  between 


unrelated  parties;  and  (3)  the  nine 
Shareholders  were  the  only  Plan 
participants  affected  by  the  transaction 
and  each  has  represented  that  he 
desired  the  transaction  to  be 
consiunmated. 

Notice  to  Interested  Persons:  Because 
the  nine  Shareholders  are  the  sole  Plan 
participants  to  be  affected  by  the 
transaction,  the  Department  has 
determined  that  there  is  no  need  to 
distribute  the  notice  of  pendency  of  the 
proposed  exemption  to  interested 
persons.  Comments  and  requests  for 
hearing  must  be  received  within  30  days 
of  the  date  of  publication  of  this  notice 
of  proposed  exemption. 

FOR  FURTHER  INFORMATION  CONTACT 

Mrs.  Betsy  Scott  of  the  Department, 
telephone  (202)  523-8194.  (This  is  not  a 
toll-free  number.) 

Morison  Securities,  Inc.  (Morison) 
Located  in  Minneapolis.  Minnesota 

[Application  No.  D-7336] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  4975(c)(2)  of  the 
Code  and  in  accordance  with  the 
procedures  set  forth  in  ERISA  Procedure 
75-1  (40  FR  18471.  April  28. 1975).  If  the 
exemption  is  granted  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)(A)  through  (E)  of  the  Code 
shall  not  apply  to  the  acquisition  by 
various  individuals  who  are  clients  of 
Morison  of  certain  public  limited 
partnership  units  (the  Units)  from  their 
individual  retirement  accounts  (the 
IRAs),  their  Keogh  plans  (the  Keoghs)  or 
their  profit  sharing  plans  (the  PS  Plans) 
for  cash,  provided  the  IRAs,  Keoghs  and 
PS  Plans  receive  no  less  than  the  fair 
market  value  of  the  Units  on  the  dates  of 
the  sales.* 

Summary  of  Facts  and  Representations 

1.  Morison  is  a  retail  securities 
Broker/Dealer,  registered  with  the 
NASD,  and  located  in  Minneapolis, 
Minnesota.  Various  clients  of  Morison 
have  set  up  self-directed  qualified  plans. 
These  include  175  IRAs,  6  Keoghs,  and  3 
PS  Plans.  These  184  plans  each  have 
only  one  participant. 


*  The  nine  Shareholders  are:  Ray  Haik,  D. 
William  Kaufman,  Denver  Kaufman,  James 
Lockhart  Robert  Minish.  Roger  Schnobrich,  James 
Sleilen.  C.  Marc  Whtehead  and  Rolfe  Worden. 


*  Because  the  IRAs  meet  the  conditions  described 
in  29  CFR  2510.3-2(d).  there  is  no  iurisdlction  under 
Title  I  of  the  Act  witli  respect  to  the  IRAa.  Because 
there  are  no  employees  covered  under  the  Keoghs 
and  PS  Flans,  there  is  no  jurisdiction  under  Title  I  of 
the  Act  with  respect  to  the  Keogha  and  PSPlans 
pursuant  to  29  CFR  2510.  J-3(b).  However,  there  is 
jurisdiction  with  respect  to  the  IRAs.  PS  Plans  and 
the  Keoghs  under  Title  U  of  the  Act  pursuant  to 
section  4875  of  the  Cod*. 
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2.  Each  of  the  subject  plans  was 
established  for  the  sole  purpose  of 
purchasing  the  Units,  which  are  certain 
public  limited  partnership  units,  mainly 
in  the  oil  and  gas  industry.  The  two 
largest  investments  are  in  Damson  Oil  & 
Gas  (Damson)  whose  A  and  B  Units  are 
traded  publicly  on  the  AMEX  and  whose 
IPX  and  IPY  Units  are  publicly  traded  on 
the  OTC  Market,  and  in  the  Western 
Real  Estate  Fund,  whose  Units  are 
publicly  traded  on  the  OTC  Market 
Damson's  8501  and  851E  Units  are  not 
publicly  traded. 

3.  As  the  plans  are  self-directed,  the 
Units  must  be  held  by  an  independent 
custodian.  Moris(Hi  does  not,  due  to  the 
type  of  Broker-Dealer  it  is,  maintain  any 
client  securities  or  funds.  The  plan 
participants  each  want  to  purdiase  the 
Units  from  their  respective  IRAs,  Keoghs 
and  PS  Plans.  Morison  has  requested  the 
prohibited  transaction  exemption  on 
behalf  of  Us.ctients  to  permit  each  to 
purchase  the  Units  from  his  plan  for 
cash.  No  commissions  will  be  paid  on 
the  sales. 

4.  For  those  Units  which  are  publidy 
iraded,  the  sales  price  for  the  subject 
transactions  will  be  the  closing  price  on 
the  day  preceding  the  sale.  If  there  is  no 
public  market  value  for  the  Units,  the 
price  will  be  determined  by  the  Um't 
sponsor's  estimate  of  fair  market  value. 
Morison  represents  that  the  Unit 
sponsor  is  independent  of  the  IRAs. 
Keoghs  and  PS  Plans,  and  is  also  best 
able  to  arrive  at  a  value  as  it  has  all  of 
the  facts  regarding  the  investment 
Morison  represents  that  in  some  limited 
cases  where  a  public  market  does  not 
exist  and  the  Unit  sponsors  are 
unwilling  to  offer  a  fair  market  value, 
the  sales  price  would  be  determined  by 
independent  third  party  valuations. 

5.  In  summary,  the  applicant 
represents  that  the  proposed  | 
transactions  satisfy  the  criteria  of 
section  4975(c)(2)  of  the  Code  because: 
(a)  Tlie  sales  will  be  one-time 
transactions  for  cash,  and  no 
commissions  will  be  charged  on  the 
sales;  (b)  the  sales  price  for  the  Units 
will  be  determined  by  the  market  price. 
or  if  not  publicly  traded,  the  fair  market 
value  as  established  by  the  Unit  sponsor 
or  independent  expert;  and  (c)  the  one 
participant  in  each  IRA.  Keogh  or  PS 
Plan  will  be  the  only  participant  to  be 
affected  by  the  particular  transaction, 
and  the  transaction  will  not  occur  unless 
the  participant  desires  that  it  be  .  '     | 
consummated. 

TOR  FURTNCR  MFORMATION  CONTACT: 
Gary  H.  Lefkowitz  of  the  Department 


telephone  (202)  52^-8881.  (This  is  not  a 
toll-free  number.) 
Sammooe  Trackiog  Amended  aad 
ResUled  Profil  Shuiag  Plan  (tiie  Plan). 
Located  in  Missoula.  Montana 

[Application  No.  D-7340] 
Proposed  Exemption 

The  Department  i»  considering 
granting  an  exemption  under  the 
authority  of  section  406(a)  of  the  Act 
and  section  4975(cK2)  fk  die  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  PR 
18471,  April  28, 1975).  If  the  exemption  is 
granted  the  restrictions  of  section  406(a) 
of  the  Act  and  the  sanctions  resulting 
from  the  application  of  section  4975  of 
the  Code,  by  reason  of  section  4975(c)(1) 
(A)  throt^  (D)  of  the  Code  shall  not 
apply,  effective  June  3. 1975.  to:  (1)  The 
sales  by  die  Plan  of  five  parcels  of 
unimproved  real  property  (the 
Properties)  to  Robert  R.  and  Mary  Lynn 
Van  Derhoff  (the  Van  Deritofh),  parties 
in  interest  with  respect  to  the  Han;  and 
(2)  extensions  of  credit  by  the  Plan  to 
the  Van  Derhoffs  in  conjimction  with  the 
sales  of  the  Properties;  provided  that  the 
terms  and  conditions  of  sudi 
transactions  are  at  least  as  favorable  to 
the  Man  as  those  which  the  Plan  could 
obtain  in  arm's  length  transactions  with 
unrelated  parties. 

Effective  date:  The  effective  date  of 
the  proposed  exemption,  if  granted,  will 
be  June  3, 1975. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  defined  contribution 
pension  plan  which  is  sponsored  by  the 
Sammons  Trucking  Company  (the 
Employer),  a  Montana  closely-held 
corporation  engaged  in  the  business  of 
interstate  commercial  transport.  As  of 
September  14, 1987,  there  where  59 
active  participants  in  the  Plan,  whtcfa 
had  total  net  assets  of  $1,932,531  as  of 
Mardi  31, 19S7.  Investment  decisions  on 
behalf  of  the  Plan  are  the  responsibility 
of  the  Plan's  trustees,  James  D.  Basolo 
and  Hal  W.  Fullerton  (the  Tmstees). 
each  of  whom  is  an  officer  of  the 
Employer.  TTie  Van  Derho%,  wrho  are 
related  as  father  and  daughter,  represent 
that  since  1974,  their  business.  Van 
Derhoff  Realty,  located  in  Plains. 
Montana,  has  been  a  provider  of 
property  management  aivd  brokerage 
services  to  the  Plan. 

2.  The  Tmstees  represent  that 
commencing  in  1975,  on  behalf  of  the 
Plan  they  embarked  on  an  imrestment 
program  which  consisted  of  the 
purchase  of  undeveloped  real  property, 
the  subdivision  of  such  property  and  the 


sales  of  the  subdivided  parcels  by 
contracts  for  deed  involving  extensions 
of  credit  by  the  Plan  to  the  purchaser*  of 
the  parcels.  As  of  March  31. 1885  the 
Plan  had  executed  sixty-five  such 
contracts  resulting  from  sales  of 
subdivided  parcels  of  real  property 
between  1975  and  1985.  Five  of  diese 
sales  and  extensions  of  credit  (the 
Contracts)  were  made  to  one  or  both  of 
the  Van  I>erhoff8.  The  Trustee*  are 
requesting  an  exemption  for  die  Plan'* 
sales  of  real  property  and  extensions  of 
credit  to  the  Van  Deriioffs  under  the 
Contract*,  the  terms  of  which  are 
described  hereia 

3.  Under  each  Contract  the  buyer 
made  payments  as  per  the  Ccmtract 
terms  to  a  designated  Bank  Mcrow 
agent  which  was  requited  to  convey  the 
subject  property  to  the^iuyer  by  a 
warranty  deed  upon  payment  of  the 
entire  purchase  price  plus  interest.  The 
buyer  acknowledged  under  each 
Contract  that  no  representations  of  any 
kind  concerning  the  subject  property 
were  being  made  by  the  seller  end  each. 
Contract  specifically  provided  that  it 
superseded  any  and  all  prior  agreements 
between  the  parties  pertaining  to  the 
sale  of  the  subject  property.  Each 
Contract  granted  the  buyer  the  right 
within  60  days  written  notice  to  the 
seller,  to  accelerate  payment  under  the 
Contract  at  any  time  during  the 
Contract's  term  and  to  pay  any  portion 
or  all  of  the  unpaid  principal  balance  of 
the  purchase  price,  togethier  with 
interest  accrued  to  the  date  of  such 
payment  According  to  default 
provisions  in  each  Contract  the  seller 
had  the  right  to  declare  the  Contract 
forefeited  and  all  Contract  rij^ts  of  the 
buyer  to  be  nullified  if  the  buyer  should 
remain  in  default  on  any  terms  of  the 
Contract  for  thirty  days  after  written 
notice  of  such  default  Specific  ie^vas  of 
each  Contract  are  summarized  a* 
follow*: 

(A)  Under  a  Contract  executed  On 
June  3. 1975  and  closed  on  July  11. 1975, 
the  Plan  sold  to  Robert  R.  Van  Deriioff  a 
10.193  acre  parcel  of  unim^Hoved  real 
property  designated  as  Tract  Elevea  in 
Survey  No.  SOA  in  Sanders  County. 
Montana  for  a  purchase  price  of  f7JXO 
payable  as  follows:  $500  in  cash  paid  on 
or  before  the  Contract's  execution  and 
the  balance  of  $6,500  to  be  paid  over  ten 
years  commencing  July  15, 1975  in 
amortized  monthly  installments  of 
$77.16  including  interest  of  7.5  percent 
per  annum  effective  June  15, 197S. 

(B)  Under  a  Contract  executed  on 
September  29, 1977  and  closed  on 
October  7, 1977,  the  Plan  sold  to  Robert 


R.  Van  Derhoff  a  10.385  acre  parcel  of 
unimproved  real  property  and  a  20.030 
acre  parcel  of  onimproved  real  property 
designated  as  Tract*  Twenty-five  and 
Forty-aix.  respectively,  in  Survey  No. 
SOA  in  Sander*  County,  Montana  for  a 
purchase  price  of  $14,174  payable  as 
follows:  $2,274  in  cash  paid  on  or  before 
the  Contract's  execution  and  the 
balance  of  $11,900  to  be  paid  over  ten 
years  commendng  November  10, 1977  in 
monthly  installments  of  $141.27 
indudiag  interest  of  7.5  percent  per 
annum  effective  October  la  1977. 

(C)  Under  a  Contract  executed  on 
March  21. 1080  and  dosed  on  August  15. 
198a  the  Plan  sold  to  Robert  R.  Van 
Deriioff  a  22.94  acre  parcel  of 
unimproved  real  property  designated  as 
Tract  1-A  in  Survey  No.  486  in  Sander* 
County.  Montana  for  a  purchase  price  of 
$18,000  payable  a*  follow*:  $1,500  in 
cash  on  or  before  the  Contract's 
execution  and  the  balance  of  $16,500  to 
be  paid  over  15  years  commendng 
September  15. 1980  in  amortized 
monthly  installment*  of  $177.38 
indujiiag  interest  at  ten  percent  per 
annum  effective  August  15. 1880. 

(D)  Under  a  Contract  executed  on 
June- 14, 1983  and  dosed  on  June  15. 
1983.  the  Flan  sold  to  Robert  R.  Van 
Derhoff  a  3.86  parcel  of  unimproved  real 
property  designated  as  Tract  1-J  in 
Survey  Na  662  in  Sanders  County. 
Montana  for  a  purchase  price  of  $10,800 
payable  as  follows:  $2,100  in  cash  on  or 
before  the  Contract's  execution  and  the 
balance  of  $8J00  to  be  paid  over  ten 
years  commencing  July  15. 1983  in 
amortized  monthly  installments  of 
$115.01  induding  interest  of  ten  percent 
per  annum  effective  June  1^  1983. 

(E)  Under  a  Contract  executed  and 
closed  on  May  4, 1984,  the  Plan  sold  to 
Mary  Lynn  Van  Derhoff  a  2.99  acre 
parcel  of  unimproved  real  property 
designated  as  Parcel  E  in  Survey  No.  726 
in  Sanders  County,  Montana  for  a 
purchase  price  of  $9,000  payable  as 
follows:  $1,800  in  cash  upon  the 
Contract's  execution  and  the  balance  of 
$7,200  to  be  paid  over  ten  yeara 
commencing  Jtme  1, 1984  in  amortized 
monthly  installments  of  $95.18  including 
interest  of  ten  percent  per  anmun 
effective  May  4, 1984. 

5;  The  Trustees  represent  that  all 
decisions  and  determinations  on  behalf 
of  the  Han  with  respect  to  the  Contracts 
were  made  by  the  IHan's  Administrative 
Committee  (the  Committee),  consisting 
of  the  IVustees  and  a  third  member, 
James  O.  Bendickson,  an  officer  of  the 
Employer.  The  Tnistees  represent 
'  furtherlhat  no  member  of  the 
Committee  is  related  in  any  way  to  the 
Van  Derhofib  and  Uiat  the  Committee 
determined  that  the  Van  Deriioffs  w^e 
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not  related  in  any  way  to  any  employee 
of  the  Employer  or  any  Han  participant. 
The  Trastees  represent  that  die  Van 
Derhoff*  <fid  not  influence  ttie  decision 
of  the  Committee  with  regpect  to  aqy 
sale  of  property  to  them.  Maintaining 
that  the  subject  transactions  were 
entered  into  without  knowledge  by  the 
Committee  or  the  Van  Derhoffs  that  the 
Contracts  constituted  prohibited 
transactions  under  the  Act  or  the  Code, 
the  Trustees  acknowledge  that  all  of  the 
Contracts  were  paid  in  full  by  the  Van 
Derhoffs  by  April  la  1987  after  the 
latemal  Revenue  Service  informed  the 
Trustee*  that  the  Contracts  appeared  to 
be  prohibited  by  the  Act  and  the  Code. 
The  Trustees  state  that  the  Qmtract* 
were  entered  into  in  the  ordinary  course 
of  business  on  behalf  of  the  Plan  and 
that  the  purchase  price  and  other  terms 
for  the  E^le  of  the  property-nnder  each 
Contract  were  determined  by  the 
Committee  fndependendy  of  the  Van 
Derhoffo  to  be  arms-length,  at  or  above 
the  fair  market  value  of  each  subject 
property.  Tlie  Trustees  state  further  that 
the  interest  rate  and  other  terms  of  the 
Plan's  commoisurate  extension  of  credit 
under  each  Contract  were  established 
by  the  Committee  pursuant  to  the  same 
procedures  utilized  on  behalf  of  die  Plan 
in  all  real  estate  sales  under  contracts 
for  deed  on  the  basis  of  the  prevailing 
rates  offered  by  local  commerdal 
lenders  and  the  prevailing  rate*  charged 
in  eeller-financed  arrangements  at  the 
time  of  each  4[>»tract  in  the  same 
geographic  locale  of  the  subject 
property. 

6.  In  summary,  the  Trustees  represent 
that  the  transactions  satisfied  the 
criteria  of  section  408(a)  -oi  the  Act  for 
the  following  reasons:  (1)  All  terms  and 
condition*  of  the  Contracts  were 
established  im  behalf  of  the  Plan  by  the 
Committee,  which  i*  unrelated' to  the 
Van  Derhoffs;  (2)  Unda  die  Contracts 
the  Han  received  purchase  price*  of  no 
less  than  the  fair  market  value  of  each 
of  the  Properties;  (3)  The  terms  of  the 
extensions  of  credit  under  the  Contracts 
were  equivalent  to  diose  between 
unrelated  parties  in  similar  transactions 
at  the  same  times  and  in  the  same 
geographic  locales  as  those  involved  in 
the  Contractr.  and  (4)  Tl^e  Plan's 
interests  under  the  Contracts  were 
represented  at  all  time*  by  the  Trustees, 
who  are  independent  of  the  Van 
Deriioffs. 

For  Further  Information  Contact 
Ronald  Willett  of  die  Department 
telephone  (202)  523-8881.  [This  is  not  a 
toll-free  number.) 


Andes/Bochanan  Me«fical  Coiporatton 
Defined  Benefit  Pension  Plan  (the 
Pension  Plan)  and  the  Andes-Buchanan 
Medical  Corporation  Money  Purchase 
Penrioo  Flan  (the  M/P  Han;  Together, 
the  Flans),  Located  in  Fullerton, 
Canfdnda 

[Applifstkin  No.  D-74Q2] 

Proposed  Exemption 

The  Department  i*  considering 
granting  an  exemption  under  the 
authority  of  section  408{a]  of  the  Act 
and  section  4975(cH2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471,  April  2a  1975).  If  the  exemption  is 
granted  the  restrictions  of  section  406(a), 
406  (bKl)  and  (b)(2)  of  the  Act  and  the 
sanction*  reculting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  «75(cKl)  (A)  throi«h  (E)  of  the 
Code,  shall  not  apply  to  the  proposed 
purchase  by  the  Hans  of  a  certain 
promi**ory  note  (the  Note)  which  i* 
secured  by  a  deed  of  trust  against 
certain  real  property  owned  by  F.V.  Ltd., 
an  unrelated  party,  from  the  Jerry  P. 
<Andes  and  Barbara  J.  Andes  Revocable 
Estate  Trust  (the  Andes  Trust),  a  party 
in  interest  with  respect  to  the  Hans, 
provided  that  the  price  paid  for  the  Note 
is  the  lesser  of  either  the  outstandng 
principal  balance  on  the  Note  or  the  fair 
market  value  of  the  Note  on  the  date  of 
purchase. 

Summary  of  Acts  and  Representatioii* 

1.  The  Pension  Plan  i*  a  defined 
benefit  pension  plan  which,  as  of 
September  3a  1987.  had  seven 
partidpants  and  total  assets  of 
$706,944.71.  The  M/P  Han  is  a  money 
purchase  pension  plan  which,  as  of 
September  3a  1887,  had  six  participants 
and  total  assets  of  $758,459.45.  Jerry  P. 
Andes,  M.D..  (Dr.  Andes)  and  Dennis 
Budianan.  M.D.,  (Dr.  Buchanan)  are  the 
trustees  of  the  Hans  (the  Trustees),  and 
the  decision-makers  with  respect  to  the 
Plans'  investments. 

2.  The  Plans  ere  sponsored  by  the 
Andes/Buchanan  Medical  Corporation 
(the  Employer).  The  Employer  is  a 
California  medical  corporation  located 
at  220  Lagima  Road,  Fullerton, 
California.  The  shareholders  of  the 
Employer  are  Dr.  Andes  and  Dr. 
Buchanan.  Dr.  Andes  is  the  President  of 
the  Employer. 

3.  Dr.  Andes  and  his  wife,  Barbara  J. 
Andes,  are  the  trustees  of  the  Andes 
Trust  The  Andes  Trust  is  an  estate 
trust  owned  l^  Dr.  Andes  and  Bartjara 
Andes,  which  is  a  party  in  interest  with 
respect  to  the  Hans.  Prior  to  January 
1980,  the  Andes  Trust  owned  a  limited 
partnership  interest  in  F.V.  Ltd.  (the 


BEST  COPY  AVAILABLE- 


20922 


Federal  Register  /  Vol.  53.  No.  109  /  Tuesday.  June  7.  1988  /  Notices 


Partnership),  a  California  limited 
partnership.  The  applicant  states  that 
the  Partnership  is  an  unrelated  party 
with  respect  to  the  Plans  and  the 
Employer,  and  that  the  Plans  have  never 
held  either  an  equity  or  debt  interest  in 
the  Partnership.  The  general  partner  of 
the  Partnership  is  DVM,  Inc.  (DVM),  a 
California  corporation  whose  president 
and  principal  shareholder  is  William  J. 
Carden  (Mr.  Carden).  DVM  is  a  general 
partner  in  several  real  estate  limited 
partnerships  in  southern  California.  The 
applicant  states  that  both  DVM  and  Mr. 
Carden  are  unrealated  parties  with 
respect  to  the  Plans  and  the  Employer. 

4.  On  January  14, 1980.  the  Andes 
Trust  liquidated  its  interest  in  the 
Partnership.  The  Andes  Trust  received 
the  Note  in  partial  consideration  for  its 
interest  in  the  Partnership.  The  original 
face  amount  of  the  Note  was  $170,000. 
The  obligors  on  the  Note  are  DVM,  as 
the  general  partner  of  the  Partnership, 
and  Mr.  Carden.  The  Note  bears  simple 
interest  at  the  rate  of  10  percent  per 
annum.  Since  April  Z 1980,  principal 
and  interest  on  the  Note  have  been 
payable  in  quarterly  installments  of 
$4,800.  On  January  2. 199a  the  Note 
provides  for.the  payment  in  five  equal 
annual  installments  of  unpaid  principal 
and  interest  The  applicant  states  that 
all  payments  on  the  Note  have  been 
made  in  a  timely  manner.  The 
outstanding  principal  balance  on  the 
Note  was  $143,60a  as  of  January  1. 198& 

The  collateral  for  the  Note  is  a  first 
deed  of  trust  on  a  certain  parcel  of 
commercial  real  property  located  at 
10221  thru  10231  Slater  Avenue, 
Fountain  Valley,  California  (the 
Property),  llere  is  a  second  deed  of 
trust  in  favor  of  the  Mitsubishi  Bank  of 
California  in  the  amount  of  $3,909,50a 
The  Property  is  approximately  2.65  acres 
of  real  estate  with  a  two  building  office 
complex  of  approximately  115,434 
square  feet.  The  Property  was  appraised 
on  August  24, 1983  by  William  L 
Reinhart.  SRPA.  and  William  V. 
Shrewsbury.  MAI.  independent 
qualified  real  estate  appraisers  in 
Newport  Beach.  California,  as  having  a 
fiir  market  value  of  $5,585,000. 

5.  The  Note  was  appraised  on  March 
21. 1988  by  Mark  Zane  Freilich  a/k/a 
Mark  Zane  (Mr.  Zane),  President  of 
Interbranch,  Inc.,  a  California 
corporation  engaged  in  mortgage 
brokerage  and  various  other  financial 
services.  Mr.  Zane  represents  that  he  is 
an  independent  qualified  appraiser  for 
the  Note. 

Mr.  Zane  states  that  in  his  opinion, 
the  fair  market  value  of  the  Note,  as  of 
March  21. 1968,  was  the  current 
outstanding  principal  balance  of  th? 
Note  as  of  that  date.  Mr.  Zane 


represents  that  his  valuation  of  the  Note 
was  based  on  the  current  value  of  the 
Note's  terms  and  conditions,  the  Note's 
lien  position  with  respect  to  other 
encumbrances,  and  the  security  for  the 
Note  based  on  the  value  of  the  Property 
as  appraised  by  independent  qualified 
appraisers.  Mr.  Zane  also  represents 
that  he  will  update  his  appraisal  of  the 
Note  at  the  time  of  the  proposed 
transaction  and  that  the  appraisal  will 
reflect  any  accrued  but  unpaid  interest 
as  of  the  date  of  purchase. 

6.  The  Trustees  propose  to  have  the 
Plans  purchase  the  Note  for  cash  at  the 
lesser  of  either  the  outstanding  principal 
balance  on  the  Note  or  the  fair  market 
value  of  the  Note  on  the  date  of 
purchase.  Each  of  the  Mans  would 
acquire  a  50  percent  interest  in  the  Note. 
The  Plans  will  not  pay  any  commissions 
or  other  expenses  with- respect  to  the 
proposed  transaction. 

7.  Mr.  Zane  has  provided  a 
declaration  dated  March  9, 1988  (the 
Declaration),  in  which  he  has  agreed  to 
serve  as  an  independent  fiduciary  of  the 
Plans  for  purposes  of  the  proposed 
transaction.  Mr.  Zane  acknowledges  in 
the  Declaration  that  he  understands  his 
duties,  responsibilities  and  liabilities 
under  the  Act  in  acting  as  a  fiduciary  for 
the  Plans.  Mr.  Zane  states  that  he  is 
qualified  to  act  as  a  fiduciary  of  the 
Plans  because  he  has  been  Involved  in 
numerous  transactions  involving 
pension  plans  investing  in  various  types 
of  mortgage  interests  and  has  been  often 
called  upon  to  advise  plan  trustees  with 
respect  to  the  safety  and  diversity  of 
their  portfolios.  Mr.  Zane  states  further 
that  he  is  not  related  in  any  way  to  any 
officer,  director  or  employee  of  the 
Employer. 

8.  Mr.  2Uine  has  analyzed  the 
investment  portfolios  of  the  Plans  to 
determine  whether  the  Note  would  be 
both  an  appropriate  and  desirable 
investment  for  the  Plans,  based  on  the 
Note's  rate  of  return,  the  character  and 
diversification  of  the  other  assets  of  the 
Plans,  and  the  probable  liquidity  needs 
of  the  Plans.  Mr.  Zane  states  that  his 
review  of  the  Plans'  portfolios  indicates 
that  the  Plans  are  substantially  lacking 
in  investments  of  a  medium  term  which 
is  precisely  the  type  of  investment 
which  the  Note  represents  for  the  Plans. 
Mr.  Zane  states  further  that  the  10% 
annual  return  on  the  Note  would  be  in 
excess  of  anything  earned  by  the  Plans' 
portfoUos  at  the  present  time.  Mr.  Zane 
also  believes  that  the  security  for  the 
Note  is  excellent,  based  on  the  Note's 
senior  lien  position  and  the  priority  of 
its  recording  date.  In  addition,  Mr.  2^e 
states  that  the  principal  and  interest 
payments  on  the  Note  have  been  timely 
made  and  that  the  Note  is  a  well 


seasoned  investment  Finally,  Mr.  Zane 
notes  that  immediately  following  the 
proposed  acquisition  of  the  Note  by  the 
Plans,  each  Plan's  interest  in  the  Note 
will  represent  less  than  10%  of  each 
Plan's  total  assets.  Thus,  Mr.  Zane 
states  that  the  proposed  transaction  will 
not  adversely  affect  the  liquidity  needs 
of  the  Plans. 

Mr.  Zane  concludes  that  the  proposed 
transaction  would  be  in  the  best 
interests  of  the  Plana.  Mr.  2Sane  states 
that  his  conclusion  is  based  on  his  total 
analysis  of  the  Note  as  an  investment 
for  the  Plans,  taking  into  account  the 
terms  of  the  Note  and  the  investment 
policies  and  objectives  of  the  Plans,  as 
established  by  the  Employer.  In       . 
addition.  Mr.  2^ne  states  that  he  will 
monitor  the  proposed  transaction  on 
behalf  of  the  Plans  and  will  take 
whatever  actions  are  necessary  to 
safeguard  the  Plans'  interests. 

9.  In  summary,  the  applicant 
represents  that  the  proposed  transaction 
will  satisfy  the  statutory  criteria  of 
section  40e(a)  of  the  Act  because:  (a) 
The  purchase  of  the  Note  will  be  a  one- 
time transaction  for  cash;  (b)  the  Plans 
will  purchase  the  Note  at  a  price  which 
is  the  lesser  of  either  the  outstanding 
principal  balance  of  the  Note  or  the  fair 
market  value  of  the  Note,  as  established 
by  a  qualified,  independent  appraiser,  as 
of  the  date  of  the  transaction;  (c)  the 
Plans  will  not  pay  any  commissions  or 
other  expenses  with  respect  to  the 
transaction;  (d)  Mr.  Zane.  a  qualified 
independent  fiduciary,  has  determined 
that  the  proposed  transaction  is  in  the 
best  interests  of  the  Plans:  and  (e)  Mr. ' 
Zane  will  monitor  the  proposed    . 
transaction  on  behalf  of  the  IHans  to 
ensure  that  the  Plans'  interests  are 
safeguarded. 

For  Further  Information  Contact:  Mr. 
E.F.  Williams  of  the  Department 
telephone  (202)  523-6883.  (This  is  not  a 
toll-free  number.) 

Generallnfonnaticm 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
406(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve  a 
fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404> 
of  the  Act  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
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beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(aKl)(B)  of  the  Act:  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  iiraeficiaries. 

(2)  Before  an  exemption  may  be 
granted  under  section  40e(a)  of  the  Act 
and /or  sectioh  4975(c)(2)  of  the  Code, 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  dte  ri^ts  of  participants 
and  beneficiaries  of  the  plan;  .and 

(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to,  and 
•not  in  derogation  of,  any  other 
provisions  of  the  Act  and/or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in.  fact  a 
prohibited  transaction. 


(4)  The  proposed  exemptions,  if 
granted,  will  lie  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete,  and 
that  each  application  accurately 
describes  all  material  terms  of  the 
transaction  wtudi  is  the  subject  of  the 
exemption. 

Signed  at  Washington.  DC,  this  2d  day  of 
June  1988. 

Robert ).  Dojrle, 

Acting  Astociate  Director.  Regulations  and 
Interpretations,  Pension  and  Welfare  Benefits 
Administration,  US.  Department  of  Labor. 
[FR  Doc.  68-12821  Filed  6-«-88;  8:45  am] 


NUCLEAR  REGULATORY 
COMMISSION 

Application  for  License  To  Export 
Nuclear  Facilities  or  Materials 

Pursuant  to  10  CFR  110.70(b),  "Public 
notice  of  receipt  of  an  application", 
please  take  notice  that  the  Nuclear 
Regulatory  Commission  has  received  the 


follovmg  application  for  an  export 
license.  A  copy  of  the  application  is  on 
file  in  the  Nuclear  Regulatory 
Commissioh's  Public  Document  Roohi 
located  at  1717  H  Street  NW.. 
Washington,  DC. 

A  request  for  a  hearing  or  petition  for 
leave  to  intervene  may  be  Hied  within  30 
days  after  publication  of  this  notice  in 
the  Federal  Register.  Any  request  for 
hearing  or  petition  for  leave  to  intervene 
shall  be  served  by  ttie  requester  or  or 
petitioner  upon  the  applicant  the  Office 
of  the  General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  205SS,  the  Secretary,  U.S.  Nuclear 
Regulatory  Commission,  and  the 
Executive  Secretary,  U.S.  Department  of 
State,  Washington,  DC  20S2a 

In  its  review  of  applications  for 
licenses  to  export  production  or 
utilization  fadhties,  special  nuclear 
materials  or  source  material,  noticed 
herein,  the  Commission  does  not 
evaluate  the  heaidi,  safety  or 
environihental  effects  in  the  recipient 
nation  of  tlie  facility  or  material  to  be 
exported.  The  information  concerning 
this  application  follows. 


NRC  Export  Application 

Name  of  Applicant.  Oate  of  AdpL,  Oat» 

Material  Type 

Material  in 

Total 
Eleroam 

Kilograms 

T^ 

isotope 

End  Use 

Country  of 
Destination 

Edtow      Irrt'l.      Co..      5-23-68.      5-26-88; 

93.3%  Enriched „       _ 

,    16.478 

15.247 

Fuel  for  TRIGA  III  at  Pelesii _ 

XSNM02384. 

For  the  Nuclear  Regulatory  Commission. 
Dated  this  3l8t  day  of  May  1968  at 
Rockville,  Maryland. 

Marvia  R.  Petafvon. 

Assistant  Director  for  International  Security, 
Office  of  Governmental  and  Public  Affairs. 
[FR  Doc.  88-12785  Filed  8-6-88;  6:45  am] 

BNJjm  CODE  79W^-M 

SECUniTiES  AND  EXCHANGE 
COMinSSION 

[Rslease  No.  34-25781;  Rto  No.  SR-NASO- 
66-17] 

Self-Regulatory  Organizations; 
National  Association  of  SecurWes 
Dealers,  Inc;  Proposed  Rule  Change 
Adding  SecMon  3  to  Article  Vll  and 
Amending  Af«cle  XI,Sectfon  4  of  tlw 
NASO  By-Laws 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
15  U.S.C.  786(bKl).  notice  is  hereby 
given  that  on  May  13, 1988,  the  National 
Association  of  Securities  Dealers.  Inc 
("NASD ")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
the  proposed  rule  change  as  described 


in  Items,  L IL  and  III  below,  which  Items 
have  been  prepared  by  the  self-     , 
regulatory  organization.  The 
Conunissioo  is  publishing  this  notice  to 
'  solicit  comments  on  the  proposed  rule 
change  fi-ora  interested  persons. 

L  Self-Regulatoiy  Oi^ganization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  adds 
section  3  to  Article  VII  and  amends 
Article  XL  section  4  of  the  NASO  By- 
Laws,  giving  the  NASD  Board  of 
Governors  ("Board")  and  a  proposed    . 
Committee  ("Committee"),  comprised  of 
the  NASD  Chairman  of  the  Board,  the 
NASD  President  and  a  member  of  the 
Executive  Committee,  the  authority  to 
respond  prooipdy  to  emergency 
conditions  that  may  arise  as  a  result  of 
extraordinary  market  conditions. 

n.  Self-Segolatoiy  Organization's 
Statementof  thelftuposeof,  and  . 
Statutory  Basis  for.  ^e  Proposed  Rule 
Change 

In  its  filing  tnth  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of. 


and  statutory  basis  for,  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Orgaaization'a 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Under  current  NASD  procedure,  the 
Executive  Committee  of  the  Board  is 
delegated  die  authority,  pursuant  to 
Article  XI,  section  4  of  the  NASD  By- 
Laws,  to  exercise  the  powers  of  the 
Board  between  Board  meetings. 
Generally,  the  Executive  Committee  acts 
via  telephone  conference  calls  or  by 
mail  During  highly  volatile  market 
conditions,  however,  it  is  necessary  at 
times  to  be  able  to  respond  immediately 
to  these  conditions.  As  a  result  of  the 
precipitojus  market  decline  in  October 
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1987.  the  Board  has  determined  to 
approve  the  proposed  rule  change  as  a 
means  of  ensuring  the  continued 
efficient  operation  of  the  NASD  trading 
systems,  over-the-counter  ("OTC") 
markets,  and  member  firms,  in  times  of 
highly  volatile  market  conditions.*  The 
proposed  rule  change  is  summarized 
below. 

Proposed  Rule  Change 

Proposed  section  3  to  Article  VIl  of 
the  NASD  By-Laws,  grants  the  Board- 
er between  Board  meetings,  a  proposed 
Committee,  consisting  of  the  NASD 
Chairman  of  the  Boani  for  the  Vice 
Chairman  in  his  absence),  the  NASD 
President  and  a  member  of  the 
Executive  Committee — the  authority  to 
take  any  action  regarding  the  following: 

(1)  Operation  of  NASD  quotation, 
execution,  and  other  systems,  and  the 
'  participation  therein  of  any  person  or 
the  trading  therein  of  any  security; 

(2]  Operation  of,  trading  in.  OTC 
markets;  and 

(3)  Operation  of  firms'  offices  or 
systons. 

The  proposed  rule  change  also         ^ 
provides  that  the  exercise  of  this         ' 
authority  shall  occur  only  if  the  NASD 
President,  in  his  discretion,  concludes 
that  convening  a  meeting  of  the  Board  or 
the  Executive  Committee  is  not  practical 
or  appropriate.  The  proposed  rule 
change  further  provides  that  the  NASD 
President  shall  report  immediately  any 
emergency  action  taken  by  the  proposed 
Committee  to  the  Executive  Committee 
and  to  the  Board. 

The  proposed  amendment  to  Article 
XI.  Section  4  of  the  NASD  ^-Laws  is  a 
technical  amendment.  The  purpose  of 
the  amendment  is  to  clarify  the 
procedure  by  which  the  Board  delegates 
authority  to  the  Executive  Committee  to 
act  between  meetings  of  the  Board. 

The  NASD  believes  the  proposed  rule 
change  is  consistent  with  section 
15A(b){6)  of  the  Act  In  pertinent  part 
section  T5A(b)(8)  mandates  that  the 
rules  of  a  national  securities  association 
be  designed  to  promote  just  and 
equitable  principles  of  trade  and  to 
remove  impediments  to.  and  perfect  the 
mechanism  of,  a  free  and  open  mariiet 
The  NASD  believes  that  by  providing 
the  NASD  with  a  method  of  responding 
promptly  to  emergency  conditions,  the 

■  Punuant  to  the  provision*  ofMctlon  19(bK3)(A) 
of  the  Act  ■  similar  rule  proposal  granting 
emergency  power*  (ointly  to  the  NASO  Chainnan  of 
the  Board  (or  0m  Vice  Chainnan  in  hi*  abaence)  and 
the  NASO  Ptwident  wa*  filed  with  the  Commission 
on  October  27. 1887.  Under  the  terai*  of  the  lule 
filing,  Ifaa  pant  of  emergency  authority  remained  in 
affect  ontil  November  13. 1987.  See  Pile  No.  SR- 
NASD-87-4a;  Swuritie*  Exchange  Act  Release  Na 
34-2»S7.  S2  FR  4en3  (Dec.  3.1987). 


proposed  rule  change  will  assist  in 
enhancing  the  fair  and  orderiy 
functioning  of  the  OTC  maiket 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 
proposed  rule  change  imposes  any 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the  Act. 

C  Self-Regulatory  Organization's 
Statement  on  Comments  on  The 
Proposed  Rule  Change  Received  from 
Members.  Participants,  or  Others. 

The  proposed  rule  change  was 
pubUshed  for  comment  in  NASD  Notice 
to  Members  86-8  on  January  20, 1968.  As 
a  result  of  the  notice,  the  NASD 
received  seven  comment  letters.*  Five  of 
the  comment  letters  generally  favored 
the  proposed  rule  change;  the  two 
remaining  comment  letters  either 
requested  clarification  of  the  terms  used 
in  the  proposed  rule  change  or 
expressed  concern  that  the  proposed 
rule  change  was  overly  broad.  Among 
the  five  comment  letters  in  favor  of  the 
proposed  rule  change,  one  commentator 
indicated  that  is  was  in  "wholehearted 
agreement"  with  the  proposed  rule 
change.  Another  commentator  indicated 
that  it  strongly  endorsed  the  proposal's 
adoption  but  recommended  that  the 
Board  be  given  notice  of  any  actions 
taken  pursuant  to  the  emergency 
authority  granted  by  the  profiosed  rule 
change  conciurentiy  with  the  actions 
being  taken.  Two  of  the  commentators 
in  support  of  the  proposed  rule  change 
recommended  that  certain  language 
changes  be  made  to  the  proposed 
provisions.  One  of  these  commentators 
believed  that  because  meetings  of  the 
Executive  Committee  and  Board  may  be 
"many  weeks  away,"  the  term 
"promptly"  should  be  deleted  fix)m  the 
provisions  of  paragraph  (c)  to  the 
proposed  rule  change.  Similarly,  the 
other  commectator  who  recommended 
language  changes. suggested  that 
paragraph  (c)  be  changed  to  provide  that 
the  proposed  Committee  notify  the 
Board  or  Executive  Committee  of  any 
actions  taken  by  "mail,  telephone  or 
telegraph,"  as  opposed  to  "at  its  next 
meeting."  The  fifth  commentator  in 
favor  of  the  proposed  rule  change 
stated,  in  pertinent  part,  that  while  it 
had  "no  problem"  with  emergency 
powers  being  delegated  to  a  committee, 
the  delegated  power  should  be  limited  to 
operation  of  the  OTC  market  NASDAQ, 
or  any  related  tirading  system^  and  not 
extend  to  the  operation  of  firms'  offices 


*  The  Notice  to  Member*,  a  lUt  of  the 
commentator*,  and  the  comment  letter*  are 
attached  a*  Exhibit  2  to  the  rule  filing. 


or  systems.  This  commentator  also 
suggested  that  there  should  be  a  "time    - 
frame"  within  which  the  emergency 
directives  issued  by  the  Committee 
pursuant  to  proposed  section  3  be  in 
effect  This  commentator  suggested  that 
beyond  that  time,  the  directives  should 
be  reviewed  by  the  Board.  * 

The  remaining  two  comment  letters 
did  not  generally  endorse  the  proposed 
rule  change.  One  of  these  commentatots 
indicated,  instead,  that  it  would  be 
helpful  to  understand  what  constitutes 
"highly  volatile  markets."  The  other 
commentator  expressed  concern,  in  part 
that  the  grant  of  authority  in  proposed 
section  3  is  too  broad,  anid 
recommended  that  a  Qiird  member  of 
the  Executive  Committee  be  included  as 
a  member  of  the  proposed  Committee 
empowered  to  act  in  emergencies. 

After  considering  the  comment  letters 
received  in  response  to  Notice  to 
Members  88-8,  the  Board  detemined'to 
approve  the  proposed  rule  change  with 
two  changes.  First  the  Board 
determined  to  increase  the  number 
comprising  the  proposed  Committee 
authorized  to  take  emergency  action 
pursuant  to  proposed  section  3.  firom 
two  members  to  three,  as  suggested  by 
one  of  the  commentators.  The  third 
Committee  member  would  be  selected 
from  the  Executive  Committee.  The 
second  change  approved  by  the  Board  is 
the  requirement  that  the  NASD 
President  report  immediately  to  the 
Executive  Committee  and  to  the  Board 
any  action  taken  pursuant  to  proposed 
section  3.  as  also  suggested  by  a 
commentator. 

m.  Date  of  Effectiveness  of  tfie 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication-of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
.90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
wiU: 

A.  By  order  approve  such  proposed 
rule  change,  or 

E  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  SolidtatioD  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exphange 


Commission.  450  Fifth  Street  NW.. 
Washington,  DC  20549.  Copies  of  the 
submissions,  all  subsequent 
amendments;  all  written  statements 
with  respect  to  the  proposed  rule  change 
that  are  filed  with  the  Commission,  and 
all  written  communications  relating  to 
the  proposed  rule  change  between  the 
Commission,  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
pubhc  in  accordance  with  the  provisions 
of  5  U.S.C.  552  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Room. 
Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  file  number 
SR-NASD-88-17  and  should  be 
submitted  by  Jime  28, 1988. 

For  the  Commisgion.  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority,  17  CFR  200.3O-3(a)(12). 
Jonathan  G.  Katz, 

Secretory- 
Dated:  May  27, 1988. 

[FR  Doc  86-12774  Hied  6-6-88: 8:45  am] 
MlUNQ  COOC  1810-01^ 

[Release  No.  S4-25763;  FHe  No.  SR-NYSE- 
S7-10] 

Self-Regulatory  Organization^  Ordar 
Approving  Propoaad  Rula  Ctianga  by 
t»M  New  Yoric  Stock  Exehanga,  Inc. 
Ralating  to  Regulatory  Review 
Requlrementa 

I.  Introduction  and  Background 

The  New  York  Stock  Exchange.  Inc. 
("NYSE"  or  "Exchange")  submitted,  on 
March  27, 1987,  copies  of  a  proposed 
rule  change,  and  on  August  28, 1987. 
copies  of  an  amendment  to  that 
proposal,  piuvuant  to  section  19(b)(1)  of 
the  Securities  Exchange  Act  of  1934 
("Act") »  and  Rule  19b-4  thereunder.*  to 
amend  NYSE  Rules  342,  351  and  476  to 
supplement  the  existing  internal 
compliance  procedures  of  members  and 
member  organizations  by  imposing 
additional  trade  review,  inquiry,  and 
reporting  requirements.' 

In  its  initial  filing,  the  NYSE  stated 
that  the  purpose  of  the  initiative  is  to 
strengthen  the  supervisory  and 
compliance  processes  of  members  and 
member  organizations  by  requiring  them* 
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to  demonstrate  to  the  Exchange  that 
they  are  meeting  their  obligations  and 
responsibilities  in  these  areas.  In 
particular,  the  proposed  amendments 
would  require  the  aifected  entities  to 
review  member,  employee,  and 
proprietary  trades  for  violations  of 
securities  laws  and  Exchange  rules 
prohibiting  insider  trading  and  the  use  of 
manipulative  or  deceptive  devices, 
require  the  production  of  an  annual 
compliance  report  mandate  the 
collection  and  reporting  of  customer 
complaint  statistics,  and  require  key 
compliance  officials  to  pass  a 
compliance  official  examination. 

Notice  of  the  proposed  rule  change 
and  its  amendment  ("NYSE  Amendment 
No.  1"),  together  with  the  terms  of 
substance  of  the  proposals,  was  given 
by  the  issuance  of  Commission  releases 
(Securities  Exchange  Act  Release  Nos. 
24363.  April  17. 1987;  24941.  September 
25. 1987)  and  by  publication  in  the 
Federal  Register  (52  FR  13781,  April  24. 
1987;  and  52  FTl  36655;  September  30, 
1987).*  Twenty-one  comments  were 
received  from  18  commentators 
regarding  the  proposal.* 

n.  Description  of  the  Proposal 

A.  Proprietary  and  Employee  Trading 
Review 

Proposed  NYSE  Rule  342.21(a) 
requires  members  and  member 
orgtmizations  to  subject  to  review 
procedures  trades  for  their  own 
accounts,  for  the  accotmts  of  associated 
members,  allied  members,  employees, 
and  their  families,  •  in  NYSE-listed 
securities  and  related  financial 
instruments.''  According  to  the  Rule,  the 


•l5tJ.S.C.78»(b)(l). 

■  17  CFR  240.19b-4  (1987). 

•  The  terms  "member"  and  "member 
oiganizatioh"~haVe  specific  meanings  under  the 
NYSE  Constitution.  According  to  Article  I.  seclion 
3(h),  a  member  is  defined  as  "a  natural  person  who 
is  a  member  of  the  Exchange"  [i.e.,  a  sole 
proprietor).  Member  organizations,  according  to 
Article  L  section  3(k).  include  member  firms 
(partnerships)  and  member  corporalions. 


*  The  NYSE  filed  another  amendment  to  it* 
jiroposal,  which  the  Commission  did  not  publish  for 
comment  because  the  amendment*  are  of  a  non- 
substantive nature.  See  letter  from  James  E.  Buck. 
Senior  Vice  President.  NYSE  to  Sharon  Lawson. 
Branch'Chief,  Division  of  Mailet  Regulation.  SEC 
dated  April  22. 1988  ("NYSE  Amendment  No.  T). 

*  See  notes  13  to  28  and  accompanying  text  infra, 
summarizihg  comment*  received. 

*  See  NYSE  Amendment  No.  1.  at  5.  The  NYSE,  in 
it*  amendment  to  the  filing,  noted  that  it  would 
define  what  is  meant  by  "family  members"  in  an 
information  memorandum  circulated  to  member* 
and  member  organization*. 

*  See  proposed  NYSE  Rule  342.22.  This  section 
defines  "related  financial  instniroent"  as  (a)  any 
stock  underlying  an  NYSE  listed  stock  option  or 
included  in  an  index  stock  group  underlying  an 
NYSE  listed  stock  index  option:  (b)  any  stock  option 
on  an  NYSE  listed  slock:  (c)  any  stock  index  option 
that  includes  an  NYSE  listed  stock  or  bond  as  one 
at  the  indeA'k  ujiuponent  securities;  (d)  any  stock 
index  futures  contract  that  includes  an  NYSE  listed 
stock  or  bond  as  one  of  the  index's  component 
securities:  and  (e)  any  option  on  any  such  futures 
contract. 


trade  review  procedures  reasonably 
must  be  designed  to  identify  trades  thiit 
are  or  may  be  violative  of  the  provisions 
of  the  Act,  the  rules  thereunder,  and  the 
rules  of  the  Exchange,  pertaining  to 
insider  trading  and  manipulative  and 
deceptive  practices.  Paragraph  (b)  of    . 
proposed  Rule  342.21  requires  the 
member  or  member  organization  to 
conduct  an  internal  investigation  into 
any  reviewed  trade  that  appears  to  have 
violated  those  laws  or  rules.  Finally,  the 
Exchange,  at  its  discretion,  can  exclude 
certain  classes  of  persons,  trades,  or 
securities  fixim  the  reviewing  and 
investigation  requirements.  In  this 
context  the  NYSE  has  indicated  that  it 
intends  to  exclude  fit)m  the  review 
process  proprietary  trades  of  fewer  than 
1.000  shares,  provided  other  safeguards 
are  established. 

B.  Annual  Compliance  Report 

Proposed  Rule  342.30  requires 
members  and  member  organizations  to 
prepare  a  report  on  supervisory  and 
compliance  efforts  undertaken  during 
the  previous  year  and  to  submit  the 
report  to  its  chief  executive  officer  or 
managing  partner  by  April  1  of  each 
year.  The  report  must  include  a 
tabulation  of  ciutomer  complaints  and 
internal  investigations,  identification 
and  analysis  of  significant  compliance 
problems,  and  plans  for  future  systems 
or  procedures  to  prevent  and  detect 
future  compliance  problems.  Further,  the 
report  must  include  a  discussion  of  the 
preceding  year's  compliance  efforts  in 
the  areas  of  antifraud,  investment 
banking,  sales  practices,  books  and 
records,  finance  and  operations  and 
supervision.* 

C.  Reporting  Requirements 

Proposed  Rules  351  (d)  and  (e) 
enhance  the  reporting  requirements  of 
members  and  member  organizations  to  , 


•  The  NYSE  recently  filed  a  rule  proposal  to 
supplement  the  requirements  of  Rule  342.30. 
Proposed  Rule  354  would  require  that  a  copy  of  the 
annual  report  be  furnished  to  the  control  person  (at 
defined  in  NYSE  Rule  2)  of  the  member 
organization.  If  the  control  person  is  itself  an 
organization,  the  report  must  be  delivered  to  the 
general  counsel  and  the  audit  committee  of  the 
control  person.  Finally,  if  the  member  organization 
has  no  control  person,  the  rule  would  require  that 
the  report  be  furnished  to  the  audit  committee  of  the 
board  of  directors  of  the  member  organization.  The 
proposal  has  been  published  for  comment  by  the 
Commission.  See  Securities  Exchange  Act  Release 
No.  25402  (February  28, 1988),  53  FR  7272.  The  NYSE 
also  has  noted  that  the  first  annual  report  would  be 
due  in  April  1980.  That  report  would  cover  all 
relevant  trading  Information  from  the  date  of  the 
approval  of  the  rule  until  the  end  of  the  trading  year, 
and  should  include  full  year  infonnation  on  subjects 
upon  which  the  member  or  member  organization 
already  maintains  records  [i.e.  customer 
complaints).  See  NYSE  Amendment  No.  2. 


1 
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the  NYSE.  Rule  351(d)  requires  these 
entities  to  report  to  the  &icbange,  on  a 
periodic  basis,  statistical  information 
regarding  customer  OMnplaints.  Rule 
351(e)  institutes  a  reporting  requireoient 
to  the  Exchange  for  trades  that  are 
subject  to  the  review  procedures  of  Rule 
342.21.  Pursuant  to  paragraph  (e).  each 
member,  or  the  senior  officer  or  partner 
of  each  member  organization,  must 
certify,  on  a  quarterly  basis,  that 
adequate  review  procedures  have  been 
established  and  carried  out  for 
proprietary  trades  and  those  employee 
trades  subject  to  review,*  and  there  is 
no  reasonable  cause  to  believe  that  the 
reviewed  trades  violate  the  Act,  the 
rules  thereunder,  or  the  rules  of  the 
Exchange  pertaining  to  insider  trading 
or  manipulative  and  deceptive  devices, 
or  that  die  trade  presently  is  subject  to 
an  internal  investigation.'**  If  a  trade  is 
subject  to  an  internal  investigation,  the 
member  must  report  the  quarterly 
progress  of  such  investigation  to  the 
Exchange.  j 

D.  Compliance  Official  Examination 

Proposed  Rule  342.13(b)  requires 
members,  and  the  person  or  persons 
responsible  for  direct  day  to  day 
compbance  activity  within  a  member 
organization,  as  well  as  any  person  with 
direct  supervision  over  ten  or  more 
persons  engaged  in  compbance  activity, 
to  pass  a  Compliance  Official 
Qualification  Examination.  Further,  if 
the  member  or  member  organize tion 
does  business  with  the  public,  the 
compliance  official  or  officials  must  also 
pass  the  General  Securities  Sales 
Supervisor  Qualification  (Series  8) 
Exam.  The  rule  includes  a  waiver 
provision,  for  all  or  part  of  the 
examination  requirements,  if  good  cause 
is  demonstrated.'  * 

E.  Compliance  with  Information 
Requests 

The  NYSE  proposal  contains  three 
procedural  provisions  designed  to 
ensure  timely  compliance  by  members 
and  member  organizations  with 
information  requests.  Proposed  Rule 
342.20  states  thiat  a  member  or  member 
organization  must  comply  with  any 
request  by  the  Exchange  for  "detailed 
information  regarding  trades"  effected 


*  The  Exchange  hat  noted  that  aU  employee 
trade*  need  not  be  reviewed  each  quarter,  to  long 
at  each  cmpioyee  account  it  reviewed  at  teatt  once 
per  year. 

'"  See  propoted  Rule  351|e).  Thia  tection  provide* 
■  ipeoTic  format  for  the  required  certificatioiu 

'■  See  propoaed  Rule  342.13(b).  The  nde  ttMes 
Ifaat  any  waiver  reqwaet  will  be  evahMted  in  V^  at 
the  icope  of  the  aaaber  or  OMmber  e^gninltM't 
activity,  pnvioua  related  employanri.  ami  the 
examination  raqwremeoia  of  other  ietf-rtgaUteiy 
organization*  ("SRO*"). 


in  NYSE  Usted  stocks  or  related 

financial  instnmients  by  the  date 
required  by  the  Exchange.  Amendments 
to  Rule  476(a)(ll)  make  the  faihire  to 
respond  in  a  tim^  manner  actionable 
pursuant  to  NYSE  disciplinary 
procedures.  Finally,  proposed 
amendments  to  NYSE  Rule  47eA  add 
violations  of  Role  342.20  and  476(aKll) 
to  the  Ust  of  Exchange  rule  violatiims 
eligible  to  be  processed  pursuant  to  the 
NYSE's  minor  rule  violation  plan.'" 

nLSununary  of  Comments 

As  noted  above,  21  comments  were 
received  regarding  the  NYSE  propoeal.'* 
With  the  exception  of  two  separate 
comments  from  the  Subcommittee  on 
Broker-Dealer  Matters  of  the  Comitiee 
on  Federal  Regulation  of  Securities. 
Section  cm  Business  Law  of  the 
American  Bar  Association  ("ABA").'* 
the  remaining  comments  were  from 
broker-dealers,  or  law  firms  or  groups 
representing  broker-dealers.  Each 
commentator  wasyTitical  of  at  least 
certain  aspects  of  this  NYSE  proposal, 
and  one  commentator  speci&»lly 
requested  the  Commission  to  disapfvove 
substantial  portions  of  the  proposal  as 
being  inconsistent  with  the  Act.'»  The 


■*  The  CosKBiiaioo  adopted  amendraenta  to 
paragraph  (c)  of  Rule  19d-l  to  allow  SRO*  to 
tubmit,  for  Commission  approval,  plana  for  the 
abbreviated  reporting  of  minor  rule  vioiatians.  See 
Securities  Exchanit  Act  Release  No.  »013  Oone  1. 
19S4).  40  PR  23S3S.  Iteder  the  anwnduent  aqr 
disciplinary  action  taken  by  the  SKO  for  violaliea  of 
an  SRO  rule  that  haa  been  desigaatad  a  minor  rule 
violation  pursuant  to  the  plan  ifaaD  not  be 
considered  "final"  for  the  pnrpose*  of  section 
lS(d)(1)  of  the  Act  if  the  imciioa  imposed  eoosi*!* 
of  a  fine  not  exceeding  SZ.500  and  the  sanctioned 
person  has  not  sought  an  adjudication,  including  a 
hearing,  or  otherwise  exhausted  his  or  her 
administrative  reuiedles.  The  Cominissioii 
previoof  ly  approved  a  minor  rale  violation  plan 
filed  by  the  rfySE.  The  NYK  plan  permits  the 
imposition  of  a  sanction  pursuant  to  an  abbreviated 
disciplinary  procedure.  A  respondent  in  such  en 
action  may  avail  himself  of  the  protectioBS  «rf  a  full 
disciplinary  proceeding  by  contesting  the  charge,  or 
may  terminate  the  proceeding  by  paying  the 
appropriate  fine.  See  Securities  rirrhiitfi  Act 
Release  No.  22415  (September  17. 19S5).  SS  PR ! 

■*  SU  of  the  a  camneBU  were  racaived  by  liM 
CnawaJMinii;  the  rMieliiIng  IS  wew  HmtimA  to  the 
NYSE  and  then  forwarded  to  the  rieiiaiiasliw  Font 
of  these  fifleea  oonaMiits  wen  MriMUlM)  to  the 
NYSE  in  respoase  to  an  early  dtaf)  af  the  profwaed 
rule,  and  ware  forwarded  to  the  riiiiiilsiliiii  by  Mm 
NYSE  with  the  initial  propomri. 

'*  See  letters  from  Lewis  S.  Black,  Chairman, 
Federal  Regulation  of  Securities  Committee,  Sectlaa 
on  Business  Law,  ABA.  to  ]onathaa  G.  Kata. 
Secretary.  SEC  dated  May  14, 18S7  ("May  M  ABA 
letter")  and  November  Zi.  1887  ("NoveMbar  29  ABA 
letter"). 

>*  See  November  23  ABA  letter  at  S 


NYSE  also  filed  two  comments, 
supporting  its  position  and  responding 
to  some  of  die  criticisms  of  the 
commentafors. " 

Twelve  commentators  objected  to  the 
trade  review  requirements  of  Role  342,21 
and  the  corresponding  reporting 
requirement  of  Rule  351(e),  as  being 
excessively  burdensome  while  adding 
little  or  no  corresponding  benefit  to  the 
surveillance  and  annpliance  efforts  of 
the  members  and  the  NYSE.'^  A  number 
of  commentators  claimed  that  the 
proposed  rules  actually  would  be 
detrimental  to  the  supervisory  and 
compliance  processes  of  members  and 
member  organizations.  Three 
commentators  claimed  that  the 
requirements  of  the  rule  would  hinder 
compliance  procedures  by  not 
permitting  foms  to  "break"  a  suspicions 
.trade  without  finding  a  violation.'* 


'*  See  letter  and  attached  memorandum  from 
Richard  P.  Benwrd.  Milbank.  Twewi  Hadley  a 
MoCloy  (NYSE  counsel)  to  Howard  Kramer. 
Assistant  Director,  Division  of  Maifcat  RegulaUoa, 
SBC  deled  Ai«uet  27. 18S7  ("AugMl  17  NYSE 
Letter");  letter  from  Raymond ).  Henneaaey.  Vice 
President.  NYSE,  to  Brandon  Becker,  Associate 
Director,  Division  of  Market  Rqgulation.  SEC  dated 
February  17, 1987  (February  17  NYSE  letter"). 

"  Sr«  May  14  ABA  iettsr,  letter  hoa  Roberi  P, 
Price.  Alex  Brown  and  Saaa.  to  JoMthn  &  Kali. 
Secretary,  SEC  datad  |uly  30^  1SS7  ("Alex  Brawm"): 
letter  from  G.  FVedrick  KaatlB.  President.  Robert  W, 
Bainl  Inc.,  ta  Robert  BbnhaQm.  Resident,  NYSK 
dated  |une  22, 1S67  ("Baird");  letter  fran  Theodore 
W.  Push.  Executive  Vice  Pieaident,  Batenan. 
Eidiler,  HiU  Richwda,  to  Robert  Btmhmn.  deted 
lane  23. 1987  ("Bataaan  Eichler"):  letter  from  Alvin 
H.  Bnbender,  Executive  Vice  lYeaident.  Bear 
Sleema.  to  Robert  Btmb—i,  dated  March  3. 1987 
("Bear  Staam*"):  lettor  fram  R.  Patrick  Shepherd. 
General  CounaeL  )£.  Bradford  *  Co.  to  footthM  G. 
Kalx.  dated  July  23, 1887  ("Bradfoid''):  letter  btn 
Philip  I.  PurceO.  Qwiraian.  Dean  Witter  Financial 
Servioae,  to  jdm }.  Fhrian,  Gheiman,  NY^  dated 
)uly  13, 19S7  (-Dean  WittaT):  latter  frees  Sl^dMB 
Robert,  OiainMB.  Oppanhetmer  *  Coi.  Inc.  to 
Robert  Bimbaum.  datad  Jtma  IS,  1987 
("Oppenheimern:  letter  frtMi  GecKge  A.  fenten, 
hper,  Martin,  fensea  Makbel  and  Hetlage, 
(Catmael  to  A£.  Edwaida  and  SoM);  to  Jonathan  G. 
Katx.  dated  )uiy  1. 1887  ("Paper.  Martin"):  letter' 
from  Addiaon  L  Piper.  Chief  Exacativa  Officer, 
Piper,  faffray  and  Hopwood.  to  David  Marcus. 
Executive  Vice  PresdMent  NYSE,  dated  fune  «,  1987 
("Piper  Jaffray-);  letter  turn  Seal  &  Cohen. 
Roeenman  and  CaBn.  to  Robert  BimbaaB.  dated 
March  aa  1S87  ("RaaeoMsn");  latter  froai  Edward 
O'Brien,  President,  Securities  Induabty  Association, 
tolofan  Phelan.  dated  )uly  n.  t987  ("SIA**).  S^  oAo 
May  14  ABA  latter.  whiiA  argMd  that  because  the 
proposed  procedures  would  be  more  burdensome 
than  beneficial,  they  are  violative  of  section  6(b)(8) 
of  the  Act. 

>•  See  May  14  ABA  letter  Bradford;  SIA.  These 
coBunentatofB  notad  that  cprnpHanoe  dgpai  liiients 
will  cftea  braah.  or  cancal  a  saspieloM  proprietair 
or  aB^llayaa  trade,  and  by  dotag  aa  raaohra  the 
hivaatigatian  withoat  making  an  official  finding  that 
a  violation  ha*  oceened.  According  to  theee 
oiiiiaasiilatijis.  iMa  intai mediate  step  i*  not 
available  ander  the  »*<|Biiemei>t»  of  Ralee  342.21 
and  3Sl(e). 


Bradford  and  the  SIA  both  stated  that 
the  requirement  that  each  trade  be 
reviewed  would  imdermine 
advancements  that  have  been  made  and 
resources  that  have  been  dedicated  to 
the  development  of  sophisticated 
computer  mechanisms  for  the  detection 
of  anomalous  trading.  Baird  and  Piper, 
Jaffi-ay  claimed  that  the  rules  would  lead 
to  an  adversarial  relationship  between 
the  compliance  and  trading  staffs  of  a 
firm,  thereby  limiting  the  nee  flow  of 
information  between  those  two  groups. 
Other  commentators  believed  that  the 
entire  review  process  was 
inappropriate.  Several  criticized  the 

.  specific  requirement  that  firms 
investigate  any  trade  that  "appears  that 
it  may  have  violated"  insider  trading  or 
antifraud  rules.  The  ABA  and  the  SIA 
claimed  that  member  organizations 
should  not  be  placed  in  the  position  of 
making  a  determination  on  the  legality 
of  a  trade,  but  instead  only  should  be 
responsible  for  referring  suspicious  or 
anomalous  trades  to  the  Excfhange.  The 
ABA  stated  that  the  NYSE  was 
"impermissibly  seeking  to  shift  its 
responsibilities  under  law  to  private 
organziations,  which  have  not  been 
authorized  by  Congress  to  assume  such 
responsibilities."  ••  Some  commentators 
claimed  that  such  an  obligation  would 
present  serious  due  process  problems,*" 
while  others  suggested  that  tiie  filing  of 

■these  investigative  reports  could  result 
in  litigation  against  broker-dealers.  The 
SIA  noted  that  even  a  good  faith  failure 
in  the  review  process  could  residt  in  a 
claim  against  the  member  or  member 
organization  for  filing  a  false  report  with 
the  Exchange.  Further,  a  number  of 
commentators  expressed  concern  that 
the  tiade  review  and  subsequent  reports 
would  lead  to  liability  for  libel  and 
slander,  and  that  the  reports  will 
provide  a  very  damaging  paper  trail  to 
plaintiffs  in  those  litigations.*'  Finally, 
the  ABA  and  Oppenheimer  claimed  that 
the  reporting  requirements  would  violate 
the  attorney-client  privilege  that  exists 
between  compliance  and  trading  staffs. 

Commentators  also  were  critical  of 
the  proposed  compliance  report 
requirement  of  Rule  342,30.  As  with  the 
tiade  review  proposals,  these  criticisms 
centered  on  the  perceived  lack  of 


■*  November  23  ABA  letter  at  4. 
''    "See Bateman  Eichler  May  14  ABA  letter. 
Batenian  Eichler  claimed  that  by  repoHing 
"apparent"  violations,  thoae  under  scrutiny  were 
placed  "in  the  position  of  appearing  guilty  until 
proven  innocent"  The  ABA  fouitd  the  requirement 
especially  burdensome  bai»use,  in  its  opinioa  the 
determination  would  force  member  organizations  to 
institute  a  variety  of  due  process  protections  into  its 
internal  investigation  procedures,  thereby  hindering 
those  procedures. 

"  See  November  23  ABA  letter  Baird;  Bateman 
Eichler  Bradford:  SIA. 


effectiveness  of  the  proposal,  and  the 
potential  for  leaving  members  and 
member  organizations  open  to  civil 
liability.**  Four  commentators 
expressed  the  opinion  that  the 
compliance  report  would  not  only  be 
ineffective,  but  would  actually  hinder 
compUance  efforts.  The  ABA  and  the 
SIA  claimed  that  a  variety  of  informal 
compliance  tools  would  become 
standardized  and  publicized  by  the 
production  of  the  annual  report,  thereby 
destroying  the  effectiveness  of  such 
tools  by  creating  a  "road  map"  for  their 
evasion.  Alex.  Brown  viewed  the  rule  as 
a  formalization  of  the  internal  review 
process.  Such  a  formalization,  according 
to  the  firm,  would  be  inefficient  because 
the  decision  as  to  the  form  an  internal 
review  should  take  is  better  left  to  the 
diverse  member  organizations.  The  SIA 
opined  that  pinpointing  the  chief 
executive  officer  or  managing  partner  as 
the  recipient  of  the  report  was 
unrealistic  in  light  of  the  size  and 
diversification  of  many  member 
organizations,^^  The  SIA  and  Peper 
Martin  both  recommended  that  instead 
of  the  report,  periodic  meetings  between 
supervisory  and  compliance  officials 
and  senior  management  should  be  held. 
These  commentators  believed  that  such 
meetings  are  more  likely  to  produce 
candid  assessments  of  compliance 
efforts  and  problems  than  the 
production  of  a  written  annual  report. 

The  majority  of  commentators  favored 
the  concept  of  a  compliance  official 
examination,  with  only  four 
commentators  expressing  minor 
criticisms  about  the  specifics  of  the 
NYSE  proposal.  Alex.  Brown  noted  that, 
for  officials  with  supervisory 
responsibility  over  a  narrow  area  of  a 
diversified  firm,  the  existin^Series  8 
and  Series  24  examinations  are 
sufficient  to  demonstfate  overall 
knowledge  of  the  securities  laws  and 
Exchange  rules,  therefore  making 
redundant  the  requirement  that  tiiose 
officials  take  the  newly  created  NYSE 
exam.  Similarly,  the  ABA  stated  that 
such  individuals  should  not  be 
responsible  for  passing  the  entire  exam, 
but  only  that  portion  that  pertains 
directly  to  the  individual's  area  of 
responsibility.  The  SIA  and  the  ABA 
each  argued  that  the  good  cause  waiver 
provision  did  not  go  far  enough,  and  that 


■*  Four  commentators  felt  that  the  publication  of 
such  a  document  would  be  damaging  to  the  defense 
efforts  of  a  member  organization  in  a  civil  litigation. 
See  Baird:  Bateman  Eichler  Bradford:  I>eper  Martin. 

"  The  SIA  alto  noted  that  the  restriction  on 
delegation  of  this  responsibility  inherent  in  the 
proposed  rule  would  be  incontitteni  with  NYSE 
Rule  342(b)(1).  which  allows  the  delegation  of 
compliance  and  supervisory  duties  to  qualified 
principals  and  employee*. 


significant  related  employment 
experience  should  be  grounds  for  an 
automatic  exemption  bom  the 
requirement  Finally,  Bateman  Eichler 
stated  that  all  present  supervisory  and 
compUance  officials  should  be  exempted 
pursuant  to  a  broad  grandfathering 
provision. 

Four  commentators  objected  to  the 
additional  procedures  designed  to 
ensure  prompt  compliance  with 
Exchange  information  requests.  Alex. 
Brown  commented  that  the  proposed 
rule  could  be  interpreted  to  require  a 
firm  to  gather  information  on  customer 
tiades,  which  would  be  inappropriate 
because  such  an  activity  is  "outside  the 
province  of  the  broker-dealer."  *«  Other 
comments  were  less  specific.  All  four 
commentators  focused  on  the  "date 
specified"  timetable  built  into  the 
Rule.**  These  commentators  beheved 
that  such  a  timetable  was  unfair, 
because  it  permitted  the  Exchange  to 
fine  a  member  or  member  organization 
for  failure  to  respond  in  a  timely 
fashion,  even  if  the  time  limit  imposed 
by  the  Exchange  was  unreasonable.  The 
SIA  elaborated  on  the  perceived 
tmfaimess  of  the  rule  by  noting  that 
noncompliance  could  be  caused  by 
something  outside  the  control  of  the 
member  organization,  such  as  a 
computer  failure.**  Finally,  the  ABA 
noted  that  the  "date  specified"  language 
was  so  unfair  as  to  violate  the  "fair 
procedure  for  disciplining  members" 
language  of  sections  6(b)(7)  and  e(d)  of 
the  Act,*^  The  ABA  continues  to 
maintain  that  the  provision  is  violative 
of  the  Act  despite  the  fact  that  the 
NYSE  has  amended  the  language  of  the 
rule  from  "date  specified"  to  "date 
required."  ** 

IV.  Discussion 

The  Commission  reviewed  carefully 
the  filing  submitted  by  the  NYSE,  as 
well  as  the  comments  and  criticisms 
submitted  by  the  ABA,  SIA,  and  the 
NYSE  member  community,  to  determine 
whether  the  proposed  rules  are 
consistent  with  the  Act,  including  the  ■ 


**  See  comments  of  Alex.  Brown. 

**  See  May  14  ABA  letter  comments  of  Alex. 
Brown:  Bateman  Eichler  SIA.  In  response  to  such 
criticisms,  the  NYSE  changed  the  language  of  the 
proposed  rule  from  "date  specified"  to  "dale 
required."  The  Exchange  believes  that  the  change 
clarifies  that  it  can  adjust  deadlines  for  members 
and  member  organisations  which  show  reasonable 
grounds  for  not  meeting  an  information  deadline. 

'*  The  SIA  argued,  in  the  alternative,  that  a  "date 
specified"  clause  was  less  objectionable  if  the 
Information  requested  was  limited  to  information 
gathered  in  the  ordinary  course  of  business. 

"  See  15  U.&C.  78f(b)(7),  78f(d). 

**  See  November  23  ABA  tetter  at  S. 
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requirements  set  fbrtii  in  section  6(b)  of 
the  Act" 

We  believe  that  both  die  increased 
surveillance  mandated  by  proposed 
Rule  342Jn.  which  reqiures  monbers 
and  member  organizations  to  review 
proprietary  and  employee  trades,  and 
proposed  Rule  351(e),  which  sets  forth 
the  reporting  requirements  for  trades 
subject  to  the  review  procedures  of  Role 
342^,  are  consistent  with  the 
requirements  of  the  Act  First  we  note 
that  the  increased  surveillance 
mandated  by  these  rules  should  have  a 
positive  impact  upon' the  compliance 
efforts  of  &cchange  members  and 
member  organizations,  consistent  with 
the  oversi^t  responsibilities  imposed 
upon  the  NYSE  as  a  self-regulatory 
organization  under  the  Act.  Further, 
section  ig(gHl)  of  the  Act  provides  that 
every  seif-regulatory  organization  shall 
comply  with  the  provisions  of  the  Act 
the  r\iles  and  regulations  thereunder, 
and  its  own  rules,  and  enforce 
compliance,  in  the  case  of  a  national 
securities  exchange,  with  such  provisins 
by  its  members  and  persons  associated 
with  its  members.  Indeed,  section  6(b)(1) 
of  the  Act  speciJBcaDy  provides  diat  to 
be  registered,  a  national  securities 
exchange  must  have  the  ability  to 
enforce  compliance  by  its  members  with 
th^  Act  the  niles  thereunder,  and  the 
rules  of  the  exchange.'** 

By  requiring  members  and  member 
organizations  to  establish  review 
procedures  that  reasonably  are  designed 
to  identify  trades  that  may  violate 
prohibitiotts  against  insider  trading  and 
manipalative  and  deceptive  devices 
under  the  Act  wa  believe  that  NYSE 
Rule  342^  will  ■«Ktt««»  coBqpbance 
with  section  15(bX4)(E)  of  the  Act*  > 
Section  15(b)(4)(E),  in  effect  requires 
broker-dealers  to  estabUsh  procedures, 
and  a  system  for  applying  such 
procedures,  to  prevent  and  detect 
violations  of  the  Act  by  persons  und^r 


'*  Sw  IS  U&C  7St(bK7)  Hid  (S).  n«  ma^ori^  of 
coiWMnt*.  dttractly  «r  indiracUy.  raiae  itMiM 
•temmBif  Irani  Omm  two  tectiona.  Hie  Gommeata 
addraaaing  propoaad  Rule  34ZJ0,  cancaming 
coapfiaiica  «Mi  SifonMliMi  laqaaala  Sapiicala  tha 
'Yair  prooeifcire  for  diadpUning  membara"  provMon 
of  aactkn  a(bX7).  Further,  the  coaunanta  concatning 
the  perceived  buroeiu  of  Increaiad  Irada  review 
and  rapottiac  aiid  Sm  eonecHoB  af  eaatooer 
coiBpiaM  abriMea  tafMhw  aectioB  SfbXS).  in  tkat 
the  coaanaMMara  i«ggtal  that  the  prapooad  rdea 
would  tanpeae  a  barden  aet  naeeaoary  or 
appfopriata  in  hvtharaiwe  of  the  pofpoaea  of  the 
Act  by  taPaMJBg  re^watbUlUaa  withoat  gainfcig 
any  mgnNe  moeaae  n  Mipawiao^f  or  rnimiHwn  n 
afforta. 

*•  SiM  IS  UJ.C  7Sf(l4.  SecfioR  ^b)  fmeraly  aeU 
forth  Ine  ra<|aifaflieata  to  be  ragialBreo  aa  a  uatimial 
iecari«iaa  emhange,  «Me  aactiea  IS  aata  Ibnh  dM 
overaighl  feapenaiUlltiaa  af  aaif^egalatonr 
organiaationa. 

•'  See  IS  U.&C  7Sa(bK4)(E)({). 


its  supervisitHi.  Moreover,  mandating 
such  a  thoron^  review  will  not  only 
increase  the  possibility  of  detecting 
illegal  trades,  but  also  wiH  have  a 
deterrent  effect  on  insider  trading  and 
manipulative  and  deceptive  inactices. 

The  NYSE  has  stated  that  it  disagrees 
with  the  argument  raised  by 
commentators  that  Rule  342.21  would 
place  members  and  monber 
organizations  in  the  improper  positk>n  of 
making  an  adjudicatory  "finding"  oa  the 
legality  of  a  trade.  The  Exchange  argued 
that  the  language  of  Rule  342.21  does  not 
require  a  le^  finding,  but  only  triggers 
a  responsibility  to  investigate  any  trade 
that  raises  a  suspicion  of  a  possible 
violation.**  The  CcHnmissioo  agrees 
with  the  reasoning  of  the  NYSE.  We 
note  that  351(e}  does  not  require  a 
member  or  member  oiganizatioo  to 
report  whether  it  actually  found  a 
violation  of  securities  laws  with  respect 
to  a  trade  subject  to  an  internal 
investigation  under  Rule  342.21.  Instead 
351(e)  requires  the  member  or  member 
organization  to  report  the  status  of  die 
investigation  including,  upon  its 
completion,  whether  any  internal   ' 
disciplinary  action  was  taken  or  referral 
to  an  SRO  was  made.  Accordingly,  if  an 
investigation  of  a  suspicious  trade  raises 
questions  concerning  violations  of 
securities  laws,  it  would,  under  the 
proposed  rule,  be  fidly  permissiUe  for 
the  member  or  member  organization  to 
refer  it  to  die  NYSE  for  further  review. 
We  believe  this  is  consistent  with  the 
current  obligations  of  NYSE  members 
and  member  organizations  under  die 
Act  and  existing  Exchange  roles."  We 
also  note  that  the  obligations  of  Rule 
342.21  are  not  so  inflexible  as  to  prohibit 
members  add  member  organizations 
from  taking  the  intermediate  step  of 
"breaking"  an  individual  trade.  Breaking 
a  trade,  however,  may  not  relieve  the 
member  or  member  organizations  of  its 
responsibility  to  investigate  further,  or 
report  or  refer  the  Investigation  to  the 
Exchange.  An  investigation  that 
uncovers  the  possibility  of  serious  or 
egregious  conduct  in  an  employee  or 
proprietary  account  should  not 
terminate  with  therfirm  merely  breaking 
the  trade.  The  Commission  emphasizes, 
however,  that  the  firm's  obligstlon  to  go 
beyond  breaking  a  trade  does  not  derive 
solely  from  Rule  351(e)  but  instead  may 
be  requhred  in  order  for  the  firm  to 


**  50«  Fabraafy  17  NVa  btlar  al  ft 

We  Bote  Aat  ii  no  totemal  ducfplaiafy  actiQB 
IS  takaR  or  faTCfTal  inanai  Hie  Beaioar  ot  naauMP 
otgaoiaatieiia  wavU  be  raqairad  lo  aiga 
that  there  ia  aa  raaaoBable  eaaae  to  balivw  Hm 
exaudiiad  Hade  ^WateJ  piohibMuiia  at 
trading  and  oianipulativa  and  deceptive  devloea. 


comply  with  sectitjn  lS(b)(4)(E)  of  the 
Act** 

■  Further,  the  Commission  does  not  find 
convincing  the  argument  that  th%  volume 
of  the  trade  review  requirements  will 
place  to  severe  a  burden  on  meodiers 
and  member  organizatioos.  First 
acknoMdedgiag  the  increased 
administrative  responsibilities  that  wiU 
be  placed  on  raea^ios  and  member 
organizatioos,  the  NYSE  has  provided 
that  those  entities  may  use  sampling 
techniques  to  review  trades."  and  that 
not  all  employee  trades  must  be 
reviewed  quarteriy,  so  kmg  as  each 
employee  account  is  reviewed  once  pw 
year.**  Moreover,  Rule  342.21  provides 
the  Exchange  with  discretion  to  exclude 
classes  of  persons  and  trades  from 
review,  hi  diis  context  the  Exchange 
has  stated  that  it  anticipates  excluding 
proprietary  frfuies  of  less  dian  1,000 
shares  from  the  review  process, 
provided  that  members  and  meaabet 
organizations  can  develop  reliable 
methods  for  detecting  attenqits  to  q>lit 
large  trades  to  avoid  review.*^ 


**  Sae  laxl  aoGonipaiiyiag  note  IS  aqprn 
*•  Am  NovaariMr  23  ABA  laner  at  ft  Ilia  ABA 
axptaaaad  ooaoan  aboaltlM  lack  af  any  MBMaHi 
accepted  atandardaafaawpHiifttirhaliiaii  TW 
Coanriaaioa  la  aware  dtat  moat  fliHa  have 

iforflMrariewof 

k1S(b)H)(B>.1 
vary  aobataniiaUy  baaad  8M  tka  itaa  aad  Mtara  e(  a 
iimi'a  baaiwaaa  Aocordiii^.  the  r«wwaiiatoB 
beliavea  It  would  be  taivra^kal  (or  Ifca  NYSE  to 
apacny  eppmpnaie  aaiB|NBig  iaciiiiN|aaa  lOr  nv 
entire  ■enbmblp  la  Oa  Rata.  We  aalai  howavw. 
that  Iha  NYSB  hM  Btotad  Ma  wiliiaiaaaa  to  aaaM 
Brma  in  davalopiiig  acoaptobk  review  ptocadaraa. 
5w  Aoguat  &  NYSE  letter  at  6. 

**  In  reeponaa  to  the  ABA  oomaeBl  oanceming 
the  uae  of  aaaipBBg  toi  hiilr|ini  fcr  the  rariew  of 
.  aw  NVSB  haa  indteatad  Ikal 

r  the  prapoaad  laiaa.  Tlie  NYSB 
notaa.  however,  that  becaaae  Hm  Rok  SSl(e) 
■tetsBMnt  ocnrvfi  ui  prepftetny  tnow  oocuf  i  In^ 
}  pcnod  iwwivmL  sol  fMff  IbdMschMfly 
aa  with  anployaa  eadaik  M  May  ba 
naoaaaary  to  review  all  propriataiy  feadaa  if  aoa  or 
moie  of  die  aanpied  tradaa  raiaa  qaaattooa.  Ii. 
however,  aampied  tradaa  laiaal  ^oeatiaBable 
activity  Ib  ony  a  HnHao  araa  (a^  the  Inocx  trading 

only  need  to  laview  all  tradaa  withto  Ikat  diaoeto 
area.  The  dimmlaaion  bdievea  it  ia  tanportant  tot 
manbera  and  meniier  orsaniiatifliia  to  review  both 
employee  and  proprtataiy  tradaa.  hrlhir,  we 
brilava  that  the  NYSB  dadMoa  to  pravMa 
alternative  lepwUiig  ra^afc—eBla  liar  wiilinyea 
tradto  to  reduce  tlM  bardn  afravtowtag  every 
employee  every  qaartor.  whfie  naiaWBing  a  Mgjier 

trBteadaallyrev 
kadaai  la  oaMfatant  witk  dw  AcL 
•«  Sw  NYSB  AoMndraaBt  Ns.  1  at  ft  Tha 


Hie  NYSE,  in  its  comments,  also 
responded  to  criticisms  raised  by  the 
cpmmentocs  that  the  trade  review 
procedures  of  proposed  Rule  342.21  and 
351(e)  mi^t  expose  the  firm  to 
defamation  actions.  In  particular,  the 
NYSE  noted  Uiat  the  reporting 
requirements  of  Rule  351(e)  do  net  ^ffer 
dramatically  from  those  of  existing  Rule 
351(a).**  Further,  the  Exchange  noted 
that  to  its  knowledge,  no  member  or 
member  organization  has  ever  been 
found  to  have  defamed  any  person  as  a 
result  of  those  reporting  requirements. 
Finally,  the  NYSE  argued  that  any 
person  made  in  this  context  would  likely 
enjoy  the  absidute  privilege  of  statement 
or  opinion.**  Itreqieotive  of  the  vahdity 
of  this  argument,  the  Commission 
emphasizes  that  the  reporting 
requirements  of  Rule  351(e)  do  not  alta 
substantially  the  existing  reporting 
requirements  for  members  ajod  member 
organizations  under  the  Act  and 
Exchange  rules,  but  simply  implement  a 
mandatoiy  procedure  for  such  reporting. 
Accordio^y,  the  procedures  should  not 
provide  additional  exposure  to 
defamation  claims. 

The  Commission  also  believes  that  the 
aimual  report  requirement  under 
proposed  Rule  342.30  wiH  improve 
significantly  the  compliance  efforts  of 
member  orgtmizations,  by  ensuring  that 
the  chief  executive  officer  or  managing 
partner  is  focusing  sufficient  attention 
on  supervisory  and  compHance 
obligations,  it  is  important  for  the  top 
executive  of  a  member  organization  to 
understand  the  firm's  compliance  efforts 
and  problems.  Moreover,  as  the  report 
also  would  have  to  be  made  available  to 
the  NYSE  at  the  request  of  the 
Exchange,  it  can  be  an  eflfective  aid  to 
the  NYSE  in  understanding  changes  in 
member  and  member  organizations 
con^liance  procedures.  The 
Conunission  also  finds  that  some  of  the 
negative  comments  concerning  the 
annual  report  are  based  on  the  mistaken 
assumption  that  the  report  will  be 
available  for  public  dissemination, 
therefore  compromising  the 
effectiveness  of  some  compliance  tools. 
The  proposed  Rule  does  not  indicate 
that  the  annual  report  would  be  made 
available  to  the  public.  In  response  to 
comments  concerning  the  availability  of 
information  contained  in  the  report,  the 
NYSE  stressed  that  the  report  is  an 
internal  summary  prepared  for  the  chief 


OamiilialOB  itotoa.  hawavar.  that  any  axemptlva 
iBlerpretatioBa  of  Rule  S4ftZl  would  iwiulre  prior 
CaBBBlaaioB  approval  punaant  to  OnmlaaioQ  Rule 
18b-«. 


**  For  example.  Rule  351(a)(1)  requiiea  a  ouanber 
organization  to  report  to  the  BKdiange  wlwnever  a 
member,  alEed  maaiber,  ar  employee  hat  vioialed 
any  proviaion  of  any  aecuritiea  law  or  regulatlaii.  or 
engaged  in  conduct  which  is  inconstttent  with  fuat 
and  equitable  prindploa  of  trade. 

*•  See  rebrnary  17  NYSE  letter  at  C 


executive  officer  or  mena^ng  partner, 
and  need  not  be  generally  drcniated. 
either  inside  or  outside  the  firm.'^ 

The  Commission  also  has  reviewed 
the  proposed  compUance  official  exam 
and  customer  eomplittnt  reporting 
requirements  and  believe  they  are 
consistent  with  the  Act.  The  compliance 
official  exam  wUl  enstne  diat  those 
persoiw  responsible  for  day  to  day 
compliance  activity  will  have  the 
requisite  spedahzed  knowledge  of 
brokeT'dealer  compliance 
responsibilities  imder  die  federal 
securities  laws  and  NY^  rules.  The 
good  cause  exemption  of  the  rule,  among 
other  things,  will  permit  the  NYK  to 
exempt  employees  with  narrow 
supervisory  responsibility  from  all  or 
parts  of  the  examination,  if  appropriate. 
Further,  the  customer  complaint 
statistics  wUl  provide  the  Exchange  with 
information  valuable  to  the  execution  of 
its  oversight  respmisibilities.  The 
statistics  can  highlight  to  the  NYSB  any 
problem  areas  or  otfier  trends  in  a  firm's 
compliance  program. 

The  Commission  also  finds  that  the 
proposed  rules  concerning  member 
compliance  with  information  requests 
are  consistent  with  the  requirements  of 
the  Act.  In  order  to  effect  its  supervisory 
and  compliance  role  over  members  and 
member  organizations,  it  is  necessary 
for  the  ^change  to  have  the  ability  to 
set  timetables  for  the  receipt  of 
information,  and  the  disciplinary 
authority  to  compel  members  to  comply 
with  such  requests.  Because  the 
timetable  set  by  the  NYSE  will  vary 
depending  upon  the  circumstances  of 
particular  investigation,  it  would  be 
inappropriate  to  establish  a  minimum 
notice  period  for  members  and  member 
organizations  to  respond  to  information 
requests.  In  addition,  setting  a  minimum 
notice  period  could  be  detrimental 
during  an  emergency  situation. 

Some  commentators  ejqiressed 
concern  about  the  NYSE's  ability  to 
impose  stmimary  fines  for  the  failure  to 
produce  information,  in  that  an 
unreasonable  deadline  set  by  the 
Exchange  can  result  in  a  summary  fine 
being  imposed  against  a  member  or 
member  organization  who  in  good  faith 
attempted  to  produce  the  requested 
information  on  a  timely  basis.  To 
address  this  concern,  the  NYSE  noted 
that  the  language  of  the  Rule  is  intended 
to  make  clear  that  the  Exchange  can 
adjust  deadlines  for  members  and 


*'  See  February  17  NY^  letter  at  S.  Proposed 
NYSE  Rule  354  «vould,  however,  require  a  member 
organixation  lo  circulate  the  report  to  the  CXO. 
managing  partner  or  audit  committee  of  the  control 
person  of  the  aiembeT  organization.  See  note  8 
•iipra. 


member  organizations  that  show 
reasonable  grounds  for  not  meeting  an 
initial  deadline.  Further,  the  due  process 
protections  built  into  the  NYSE 
disciplinaiy  actions,  as  well  as 
Commission  review  of  NYSE 
disciplinary  proceedings,  offer 
protection  to  members  and  member 
organizations.  Included  within  the  due 
process  protections  of  die  NYSE 
disciplinary  system  are  the  procedural 
safeguards  of  die  NYSE  simimary 
sanction  process.* '  As  noted  above,  any 
member  or  member  organization  that  is 
the  respondent  in  a  summary  action 
pursuant  to  NYSE  Rule  478A 
automatically  may  receive  a  full 
disciplinary  hearing  simply  by 
contesting  the  charge.  Further,  the 
maximum  amotmt  that  the  Exchange 
may  fine  a  member  or  member 
organization  pursuant  to  this  procedure 
is  $5,000.  Fmally,  the  NY^  has  stated, 
and  die  Commission  concurs,  that 
reasonableness  would  be  an  issue  in 
any  proceeding  brou^t  as  tfte  result  of  a 
violation  of  Rule  342.20.**  In  light  of  the 
above,  the  Commission  believes  that  die 
provisions  concerning  compUance  with 
information  requests  are  consistent  with 
section  6(b)(7)  of  the  Act 

V.  Conclusion 

The  Commission  believes  that  the 
proposed  rules  adequately  tialance  the 
need  to  ensure  that  firms  have 
reasonable  and  effective  procedures  in 
place  to  detect  securities  law  violations 
with  the  need  to  avoid  imposing 
unnecessary  compliance  costs  or 
impeding  firms'  flexibility  in  determining 
what  specific  surveillance  and 
compliance  procedures  are  necessary  to 
effectively  meet  its  supervisory 
obligation.  Therefore,  the  Commission 
finds  that  the  NYSE's  proposal  is 
consistent  with  the  requirements  of  the 
Act,  specifically  sections  6(b)(1)  and 
19(g)  of  the  Act  which  require  diat 
national  securities  exchanges  must 
ensure  member  and  member 
organization  compliance  with  the  Act, 
its  rules  and  the  niles  of  the  exchange. 
Although  the  rules  impose  more  specific 
requirements  than  currently  exist  on 
members  and  member  organizations  to 
show  they  are  meeting  their  compliance 
and  surveillance  obligations,  the 
Commission  beheves  these  additional 
requirements  will  aid  firms  and  the 
NYSE  in  fulfilling  their  obligations  under 
the  Act 


*'  The  Commission  notes  that  it  has  determined 
that  the  procedural  protections  inchided  within  the 
summary  sanction  process  meet  the  due  process 
requirements  of  the  Act. 

"See February  17  NYSE  letter  et  S 
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In  particular,  consistent  with  sections 
e(b)(l)  and  19(g).  the  rules  will  rahance 
compUance  by  members  and  member 
organizations  with  rules  and  regulations 
pertaining  to  insider  trading, 
manipulative  and  deceptive  devices, 
and  supervisory  responsibilities  of 
member  firms.  For  these  same  reasons, 
the  proposed  rules  are  consistent  with 
section  6(b)(5]  of  the  Act  which  requires 
that  rules  of  an  exchange  be  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just 
equitable  principles  of  trade  and  to 
protect  investors  and  the  public  interest 
Finally,  while  the  rules  impose  an 
increased  burden  on  NYSE  members 
and  member  organizations,  we  believe 
that  consistent  with  section  6(b](8],  the 
burden  is  justified  by  the  positive  effects 
it  will  have  on  member  compliance  with 
the  Act. 

Based  on  the  above,  the  Commission 
finds  that  the  proposed  rule  changes  are 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange  and,  in  particuleir, 
the  requirements  of  sections  6  and  19 
and  rules  and  regulations  thereunder. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
above  mentioned  proposed  rule  change 
be,  and  hereby  is,  approved. 

By  the  Commission. 
Jonathan  G.  Katz, 
Secretary. 

Dated:  May  Z7. 198& 

[FR  Doc.  88-12775  Filed  e-«-68;  B:45  a.m.) 
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Salf-Raguiatory  Organizations;  i 

Apple  allona  for  IMistad  TradbiQ 
rnvaagoa  ano  Of  opponuraiy  for       | 
Haaring;  Cincjnnati  Stocic  Exdtanga, 
Inc 

June  1. 198a 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
pursuant  to  section  12(f)(1)(B)  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereimder,  for  unlisted 
trading  privileges  in  the  following 
securities: 

Apple  Bank  for  Savings, 
Common  Stock,  $1.00  Par  Value  (File 
No.  7-3494).  { 

Dime  Savings  Bank.  NY, 
Common  Stock.  $1.00  Par  Value  (File 
No.  7-3495). 


These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securitiee  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  June  21, 1968, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
applications.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission. 
450  Fifth  Street  NW.,  Washington.  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  applications  if  it  finds,  based  upon 
all  the  information  available  to  it  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Maricet  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G.  Katz. 
Secretary. 
[FR  Doc.  88-12776  Filed  6-6-88;  8:4S  am] 

MLUNQ  COOC  SOIO-OI-H 


Self-Regutatory  Organlzationa; 
Applications  for  Unllstsd  Trading 
Privilagas  and  of  Opportunity  for 
Hearing;  PtiiladelpMa  Stock  Exchange, 
inc 

June  1, 1988. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
pursuant  to  section  12(f)(1)(B)  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereunder,  for  unlisted 
trading  privileges  in  the  following 
securities: 
Ausimont  N.V., 
Capital  Stock,  L2,  990  Par  Value  (Rle 
No.  7-3496). 
New  Plan  Realty  Trust 
Shares  of  Beneficial  Interest  No  Par 
Value  (File  No.  7-3497). 
The  New  Hall  Land  and  Farming 
Company, 
Limited  Partnership  Unite  (File  No.  7~ 
3498). 
National  Convenience  Stores,  Inc.. 
Common  Stock.  $0.41  %  Par  Value 
(File  No.  7-3499). 
Nevada  Power  Company, 
Common  Stock.  $14)0  Par  Value  (File 
No.  7-3500). 
The  Monarch  Machine  Tool  Company. 
Common  Stock,  No  Par  Value  (Pile 
No.  7-3501). 
Morrison  Knudsen  Corporation. 
Common  Stock.  $3.33  %  Par  Value 


(File  No.  7-3502). 
Motel  e,  LP., 

Depositary  Unite  (File  No.  7-3503). 
Murray  Ohio  Manufacturing  Company. 
Common  Stock.  $2.50  Par  Value  (File 
No.  7-3504). 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  June  21, 1988. 
written  data,  views  and  atgumente 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission. 
450  5th  Street  NW.,  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  appUcation  if  it  finds,  based  upon  all 
the  information  available  to  it  that  the 
extensions  of  unlisted  trading  privileges 
pursuant  to  such  applications  are 
consistent  with  the  maintenance  of  fair 
and  orderly  markets  and  the  protection 
of  investors. 

For  the  Comraision.  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonatiian  G.  Katx. 

Secretary. 

(FR  Doc.  88-12777  Filed  6-6-88;  8:45  amj 
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Self  •Regulatory  Organizations; 
Applications  for  Umistod  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  PtiHadeiplila  Stock  Exchange, 
Inc 

June  1, 1968. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
pursuant  to  section  12(f)(1)(B)  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereunder,  for  unlisted 
trading  privileges  in  the  following 
securities: 

Century  Telephone  Enterprises,  Inc., 
Common  Stock.  $1.00  Par  Value  (File 
No.  7-3505). 
Corroon  ft  Black  Corporation. 
Common  Stock.  $0.12  Par  Value  (File 
No.  7-3506). 
Interpublic  Group  of  Companies,  Inc., 
Common  Stock.  $0.10  Par  Value  (File 
No.  7-3507). 
low  Resources,  Inc.. 
Common  Stock.  No  Par  Value  (File 
No.  7-3508). 

These  securities  are  Usted  aad 
registered  on  one  or  more  other  national 
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securities  exchange  and  are  reported  in 
the  consolidated  tatonaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  June  21, 1988, 
written  data,  views  and  argumenta 
concerning  die  above-referenced 
application.  Persons  desiring  to  make 
written  conunenU  should  file  three 
copies  thereof  with  the  Secretaiy  of  the 
Securities  and  Exchange  Commission, 
450  5th  Street  NW..  Washington.  DC 
20549.  Following  this  opporturaty  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon  all 
the  information  available  to  it,  that  the 
extensions  of  unlisted  trading  privileges 
pursuant  to  such  applications  are 
consistent  with  the  maintenance  of  fair 
and  orderly  markete  and  the  protection 
of  investors. 

For  the  Commission,  by  tlie  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
jooathaaCKali, 
Secretary. 
[FR  Doc.  88-12778  Filed  6-6-88;  8:45  am) 


[Rel.  No.  IC-1M20;  812-6923] 

The  Enterprfae  Group  of  Funds,  Inc  et 
al.;  Application 

June  1. 198a 

AOENCV:  Securities  and  Exchange 
Commission  ("SBC")- 
ACTION:  Notice  of  Application  for  ' 

Exemption  under  the  Investment 
Company  Act  of  1940  ("1940  Acf). 

i4/)py/oa7?ts.- The  Enterprise  Group  of 
Funds,  Inc.  ("Fund")  together  with 
Liquid  Green  Trust  ('Trust")  and  Liquid 
Green  Tax-Free  Trust  ('Tax-Free 
Trust")  ("Affiliated  Money  Market 
Funds"),  (the  Fund  Trust  and  Tax-Free 
Trust  collectively  referred  to  as 
"AppHcante"). 

Relevant  1940  Act  Sections: 
Exemptions  requested  pursuant  to 
section  6(c)  from  the  provisions  of 
sections  2(a)(32).  2(a)(3S),  22(c)  and  22(d) 
and  Rule  22c-l  thereunder,  and  pursuant 
to  section  11(a)  to  approve  certain 
exchange  offers. 

Summary  of  AppUcation:  Applicante 
seek  an  order  (1)  to  permit  the  Fund's 
Growth  Portfolio,  Growth  and  Income 
Portfolio,  Aggressive  Growth  Portfolio, 
International  Growth  Portfolio,  GNMA 
Portfolio.  Government  Securities 
Portfolio,  Corporate  Bond  Portfolio, 
High- Yield  Bond  Portfolio.  Tax-Exempt 
Band  PortfoUo,  and  Predoos  Metals 
Portfolio  (the  "Portfolios")  (and  all 
subsequently  created  series  of  the  Fund) 
to  assess  a  contingent  deferred  sales 


charge  ("Q}SC)  on  certain  reden^>tions 
of  their  shares;  (2)  to  permit  the  deferral 
of  any  applicable  CDSC  in  connection 
with  o^rs  of  exchange  between  and 
among  the  Fund's  Portfolios  (and  all 
subsequently  created  series  of  the  Fund) 
and  the  Affiliated  Money  Market  Funds 
(and  subsequently  created  Affiliated 
Money  Market  Funds);  (3)  to  permit  the 
Affiliated  Money  Market  Funds  to 
assess  such  CDSCs  on  behalf  of  the 
Portfolios  on  redemptions  of  shares  of 
the  Affiliated  Money  Market  Funds 
which  are  issued  in  exchange  for  shares 
of  the  Portfolios;  (4)  to  permit  the 
Portfolios  and  the  Affiliated  Money 
Market  Funds  to  waive  the  charge  with 
respect  to  certain  redemptions  described 
herein;  and  (5)  to  permit  offers  of 
exchange  among  any  of  the  Portfolios 
and  any  of  the  Affiliated  Money  Market 
Funds  as  described  hereia 

Filing  Date:  Hie  application  was  filed 
on  November  20, 1987  and  amended  and 
restated  on  May  23, 1988. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requeste  must 
be  received  by  the  SEC  by  5:30  p.m.  on 
June  21, 1987.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest  the  reason  for  the  request  and 
the  issues  you  contest.  Serve  the 
Applicante  with  the  request,  either 
personally  or  by  mail  and  also  send  a 
copy  to  the  Secretary  of  the  SEC,  along 
with  proof  of  service  by  affidavit  or,  in 
the  case  of  an  attomey-at-law,  by 
certificate.  Request  notification  of  the 
date  of  a  hearing  by  writing  to  the 
Secretary  of  the  SEC. 
ADDMESSCS:  Secretary:  SEC.  450  5th 
Street  NW.,  Washington,  DC  20549; 
Applicants:  The  Enterprise  Group  of 
Funds,  Inc  Suite  102, 250  Piedmont 
Avenue  NE.^  Atlanta,  Georgia  30365; 
Liquid  Green  Trust  and  Liquid  Green 
Tax-Free  Trust  429  North  Pennsylvania 
Street  Indianapolis,  Indiana  46204. 
FOfl  FUnTHER  INFORMATION  CONTACT: 

Regina  Hamilton,  Staff  Attorney  (202) 
272-2856,  or  Karen  L  SIddmore,  Branch 
Chief  (202)  272-3023  (Office  of 
Investment  Company  Regulation). 
SURPUMENTARV  MTORMATION: 
Following  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  either  the  SECs 
Public  Reference  Branch  in  person  or  the 
SEC's  commercial  copier  (800]  231-3282 
(in  Maryland  (301)  258^300). 

Applicante'  Representations 

1.  The  Fund  was  incorporated  in  1968 
as  Alpha  Fund,  Inc.  Among  other 


changes,  under  an  Agreement  and  Plan 
of  Merger,  effected  on  September  15, 
1987,  the  Fund's  name  was  changed  and 
the  Fund  was  reincorporated  as  a 
Maryland,  series  corporation.  The  Fund 
is  registered  under  the  1940  Act  as  an 
open-end,  management,  series 
investment  company.  Ite  shares  are 
offered  for  sale  to  the  pubhc  through 
broker-dealers  pursuant  to  a  distribution 
agreement  with  Enterprise  Fund 
Distributors.  Ina  ("Enterprise 
Distributors"),  a  wholly-owned 
subsidiary  of  Hie  Mutual  Life  Insurance 
Company  of  New  York  ( "MONY"),  and 
the  Fund's  principal  underwriter.  The 
Fund's  investment  adviser  is  Enterprise 
Capital  Management,  Inc.  ("Enterprise 
Capital"),  also  a  MONY  subsidiary.  The 
Affiliated  Money  Market  Funds  are 
registered  under  the  1940  Act  as  open- 
end,  diversified,  management 
investment  companies.  Another  MONY 
subsidiary.  Unified  Management 
Corporation  ("UMC).  is  their 
investment  adviser.  UMC  is  under 
common  control  with  Enterprise  Capital 
and  Enterprise  Distributors,  and  the 
Fund  {md  the  Affiliated  Money  Market 
Funds  hold  themselves  out  to  investors 
as  related  companies  for  purposes  of 
investment  and  investor  services. 

2.  Applicante  have  requested  that  any 
order  issued  by  the  Commission  on  this 
application  also  extend  (1)  to  all  series 
of  the  Fund  which  may  be  organized  in 
the  future  which  issue  and  sell  shares 
subject  to  the  CDSC  and  exchange 
privilege  on  substantially  the  same  basis 
as  described  in  the  application;  and  (2) 
to  the  Liquid  Green  Government  Trust  a 
third  money  market  Fund  to  be  created 
in  1988  as  an  Affiliated  Money  Market 
fund,  and  any  other  subsequently 
created  Affiliated  Money  Market  Funds. 
The  order  sought  applies  only  to 
Applicants  and  these  future  entities,  and 
not  to  their  predecessors,  and  is 
prospective  in  nature.  Applicants  will 
not  rely  on  any  such  exemptive  order  as 
authority  for  any  exchanges  which 
occurred  prior  to  the  issuance  of  the 
order.  The  CDSC  will  apply  only  as  to 
purchases  made  after  the  issuance  of  the 
order  requested. 

3.  The  Fund  proposes  to  offer  shares 
of  ten  series,  the  Fund's  Portfolios, 
without  the  imposition  of  a  front-end 
sales  charge,  and  proposes  to  impose  a 
CDSC  upon  redemption  by  investors  of 
shares  of  these  Portfolios  and  any 
shares  of  the  Affiliated  Money  Market 
Funds  for  which  they  may  have  been 
exchanged,  with  certain  exceptions 
noted  below. 

4.  the  CDSC  will  be  imposed  if  a 
shareholder  redeems  an  amount  which 
does  not  represent  Reinvestment  Value, 
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as  defined  below,  and  which  causes  the 
current  vahie  of  the  shar^older's 
account  to  fall  below  the  total  dollar 
amount  of  that  shareholder's  purchases 
of  shares  of  the  Portfolios  ("Purchase 
Payments")  within  the  preceding  five 
years. 

5.  The  CDSC  imposed  upon 
redemption  will  not,  in  the  aggregate, 
exceed  5%  of  the  aggregate  Purchase 
Payments  made  by  the  investor.  No 
CDSC  will  be  imposed  upon  redemption 
on  amounts  derived  from:  (i) 
appreciation  in  the  net  asset  value  of  a 
shareholder's  holdings  ("Net 
Appreciation  Value"),  (ii)  increases  in 
the  value  of  a  shareholder's  holdings 
representing  reinvestment  of  dividend 
and  capital  gain  distributions 
("Reinvestment  Value"),  or  (iii)  net 
Purchase  Payments  applied  to  Fund 
shares  more  than  Bve  years  prior  to  the 
redemption  date  ("Old  Capital"). 

6.  Applicants  state  that  the  amount  of 
the  CDSC,  if  any,  will  depend  upon  the 
year  during  which  the  shares  being 
redeemed  were  purchased.  The 
appropriate  percentage  will  then  be 
applied  to  the  amount  of  the  redemption 
subject  to  the  sales  load.  In  determining 
the  rate  of  any  CDSC  it  will  be  assumed 
that  a  redemption  is  made  of  shares  held 
by  an  investor  for  the  longest  period  of 
time  within  the  applicable  five-year 
period.  This  will  result  in  any  such 
charge  being  imposed  at  the  lowest 
possible  rate.  When  the  CDSC  is 
imposed,  the  amount  of  the  CDSC  will 
be  5.0%  if  the  redemption  occurs  during 
the  same  twelve-month  period  during 
which  the  shares  being  redeemed  were 
purchased:  4.0%  if  the  redemption  occurs 
during  the  next  prior  twelve-month 
period;  3.0%  if  the  redemption  occurs 
during  the  third  twelve-month  period; 
2.0%  if  the  redemption  occurs  dtiring  the 
fourth  twelve-month  period:  1.0%  if  the 
redemption  occurs  diuing  the  fifth 
twelve-month  period;  and  0%  if  the 
redemption  occurs  during  the  sixth  or 
subsequent  years  following  the  date  of 
purchase. 

7.  Applicants  also  propose  to  waive 
the  CDSC  with  respect  to  the  following 
redemptions:  (a)  Redemptions  effected 
pursuant  to  the  Fund's  Systematic 
Withdrawal  Plan:  (b)  redemptions 
following  the  death  or  disability,  as 
defined  in  Section  72(m)(7)  of  the 
Internal  Revenue  Code,  of  a 
shareholder  (c)  redemptions  of  shares 
as  to  which  the  Distributor  paid  no 
commission  to  a  selling  broker  (which 
can  only  be  shares  purchased  by:  (i) 
MONY  and  its  subsidiaries:  (ii)  directors 
and  employees  of  MONY  and  its 
subsidiaries:  (iii)  selling  brokers,  their 
employees,  and  their  registered 


representatives;  (iv)  employees  of  the 
Portfolio  Managers;  (v)  directors  of  the 
Fund:  and  (vi)  spouses,  minor  children, 
and  employee  fa«nefit  plans  of  the 
foregoing  for  which  the  orders  were 
placed  by  the  emplt^ee  or  director);  (d) 
involuntary  redemptions  of  small 
accounts  effected  by  directors  of  the 
Fund:  (e)  redemptions  effected  by  an 
investment  company  registered  under 
the  Investment  Company  Act  of  1940  in 
connection  with  the  combination  of  die 
investment  company  with  the  Fund  or 
any  of  its  Portfolios  by  merger, 
acquisition  of  assets,  or  any  other 
transaction.  In  addition,  the  Applicants 
propose  that  shareholders  who  reinvest 
in  a  Portfolio  within  30  days  of  a 
redemption  pursuant  to  a  reinstatement 
privilege  wUl  receive  a  credit  upon 
notice  to  the  Transfer  Agent,  against  the 
amount  of  the  CDSC  if  any,  paid  upon 
the  redemption.  Applicants  will  meet  all 
of  the  conditions  set  forth  in  Rule  22d-l 
under  the  1940  Act  when  allowing  and 
administering  any  such  waivers  of,  or 
credit  against,  the  CDSC 

B.  Each  Portfolio  finances  its  own 
distribution  expenses  pursuant  to  a  plan 
adopted  under  Rule  12b-l  under  the  Act 
(the  "Plan").  The  Plan  provides  that 
each  of  the  Portfolios  will  accrue  daily 
and  pay  monthly  to  Enterprise 
Distributors  a  distribution  fee  equal  on 
an  annual  basis  to  1.25%  of  that 
Portfolio's  average  daily  net  assets. 
Enterprise  Distributors  will  also  receive 
the  proceeds  of  all  unwaived  CDSCs 
imposed  on  redemptions.  The  Fund's 
Board  of  Directors  has  approved  the 
Plan  in  accordance  with  Rule  12b-l  and 
determined  that  the  Plan  and  use  of  fees 
collected  pursuant  to  the  I^an  comply 
with  Rule  12B-1.  In  its  periodic  review 
of  the  IHan  pursuant  to  Rule  12b-l.  the 
Board  will  consider,  among  other  things, 
the  use  by  Enterprise  Distributors  of 
revenues  raised  by  the  CDSC 

9.  Both  Affiliated  Money  Maricet 
Funds  have  distribution  plans  adopted 
under  Rule  12b-l  and  have  distribution 
agreements  with  UMC  Under  the 
distribution  agreement  between  the 
Trust  and  UMC  the  Trust  pays  no  fee  to 
UMC  other  than  its  investment  advisory 
fee.  Under  the  distribution  agreement 
between  the  Tax-Free  Trust  and  UMC, 
the  Tax-Free  Trust  pays  UMC  an  annual 
distribution  fee,  payable  monthly,  of 
.25%  of  the  average  daily  net  asset  value 
of  the  Tax-Free  Trust  to  $500  million, 
.20%  of  the  next  $1  billion,  and  0.15%  in 
excess  of  $1.5  biUioiL  The  board  of 
directors  of  each  Affiliated  Money 
Maricet  Fund  has  approved  its 
distribution  plan  in  accordance  with 
Rule  12b-l,  and  such  plans  and  the  use 


of  fees  collected  pursuant  to  diose  plans 
comply  widi  Rule  12b-l. 

10.  "The  Applicants  cutrendy  offer 
exchange  privileges  and  will  defer  the 
CDSC  in  those  circumstances  where 
Portfolio  shares  are  exchanged  for  those 
of  any  other  Portfolio.  Portfolio  shares 
are  exchanged  for  shares  of  an 
Affiliated  Money  Maricet  Fund,  and 
Affiliated  M(»iey  Maricet  Fund  shares 
acquired  by  an  exchange  fixHn  a 
Portfolio  are  exchanged  for  other 
Affiliated  Money  Market  Fund  shares  or 
Portfolio  shares,  all  exchanges  being  at 
the  respective  net  asset  values  of  the 
shares. 

11.  When  a  Fund  shareholder 
exchanges  his  investment  bom  one 
Portfolio  into  another,  the  shareholder 
will  be  subject  to  a  CDSC  upon  the 
ultimate  redemption  for  cash  of  the  Fund 
shares  unless  he  qualifies  for  a  waiver 
of  the  CDSC  based  upon  the  sum  of  the 
time  periods  in  which  he  was  invested 
in  each  Portfolio.  The  Affiliated  Money 
Market  Funds  will  assess,  collect  and 
transfer  to  Enterprise  Distributors  the 
appropriate  CDSC  on  redemptions  of 
Affiliated  Money  Maricet  Fund 
investments  acquired  in  an  exchange 
fiom  the  Fund.  In  the  case  when  a  Fund 
shareholder  exchanges  shares  of  a 
Portfolio  into  one  of  the  Affiliated 
Money  Market  Funds  (and  subsequentiy 
into  another  Affiliated  Money  Maricet 
Fund),  the  period  of  time  during  which 
the  shareholder  holds  such  Affiliated 
Money  Market  Fund  shares  will  not  be 
included  for  purposes  of  calculating  the 
Fund's  CDSC  {i.e.,  die  CDSC  period  will 
be  tolled).  If  the  directors  of  either 
Affiliated  Money  Market  Fund  intend  to 
increase  the  12b-l  fee  above  .25%, 
Applicants  will  notify  the  staff  of  the 
Division  of  Investment  Management  of 
the  SEC  and,  if  die  staff  believes  tiiat 
such  increase  raises  any  question  as  to 
whedier  die  CDSC  should  be  "tolled" 
during  the  period  an  investment  is  made 
in  the  Affiliated  Money  Maricet  Fund 
AppUcants  will  seek  and  secure  an 
exemptive  order  prior  to  instituting  any 
such  increase  to  continue  to  permit  such 
tolling.  In  the  event  that  an  investor 
makes  a  direct  investment  in  an 
Affiliated  Money  Market  Fund, 
regardless  of  whether  or  not  that 
investor  holds  Affiliated  Money  Maricet 
Fund  ^ares  obtained  in  an  exchange 
firom  a  Portfobo,  the  conversion  into 
Portfolio  shares  of  the  Affiliated  Money 
Market  Fund  shares  obtained  through 
such  a  direct  investment  may  not  be 
accomplished  through  an  exchange  but 
rather  must  be  accomplished  through  a 
redemption  bam  die  Affiliated  Money 
Maricet  Fund  as  a  new  direct  investment 
in  a  Portfolio. 


12.  If  a  shareholder  transfers  his 
shares  to  another  individual  or  entity,  no 
CDSC  will  be  assessed  upsn  the 
transfer.  However,  if  die  receiving 
shareholder  subsequently  redeems  the 
transferred  shares,  he  will  be  subject  to 
die  CDSC  which  will  be  calculated  as  if 
the  receiving  shareholder  had  acquired 
the  transferred  shares  in  the  same 
manner  and  at  the  same  time  as  the 
transferring  shareholder.  The  Applicants 
undertake  that  they  will  not  encourage 
or  promote  any  transfer  of  Fund  or 
Affiliated  Money  Market  Fund  shares, 
and  recordation  of  such  a  transfer  on  the 
books  of  the  Fund  or  Affiliated  Money 
Market  Fund  will  not  be  deemed  to 
constitute  the  encouragement  or 
promotion  of  any  such  transfer. 

13.  While  dealers  will  be  notified  of 
the  availability  of  the  exchange 
privilege,  dealers  or  other  persons 
involved  in  the  distribution  of  shares  of 
the  Fund  and  the  Affiliated  Money 
Maricet  Funds  will  not  receive  advice 
bom  Enterprise  Distributors  or  UMC  as 
to  die  suitability  of  an  investment  in  a 
Portfolio  or  an  Affiliated  Money  Maricet 
Fund:  will  not  actively  solicit  exchanges: 
and  will  not  contact  investors  by 
telephone  to  notify  them  of  die  exchange 
privilege.  In  addition.  Enterprise 
Distributors  has  established  adequate 
internal  monitoring  and  review 
procedures  to  ensure  that  such 
exchanges  are  made  at  the  request  of 
investors  rather  than  for  the  dealers' 
personal  gain.  Moreover,  Enterprise 
Distributors  requires  by  the  terms  of  its 
dealer  agreement  that  a  participating 
dealer  make  its  books  and  records 
avaUable  to  Enterprise  Distributors  and 
further  agrees  to  comply  with  aU 
applicable  federal  and  state  laws  and 
rules,  as  weU  as  the  rules  and 
regulations  of  all  agencies  having 
jurisdiction. 

14.  A  nominal  service  fee  of  $5X)0  per 
exchange  will  be  levied  on  all  such 
exchanges.  Applicants  reserve  the  right 
not  to  allow  the  exercise  of  the 
exchange  privilege  in  less  than  two- 
week  intervals.  Applicants  further ' 
reserve  the  right  to  discontinue  pr 
modify  the  exchange  privilege  on  a 
prospective  basis  at  any  time,  including 
a  modification  of  the  amount  or  terms  of 
the  service  fee,  upcm  60  days'  written 
notice  mailed  to  shareholders  at  their 
address  of  record.  With  respect  to  any 
such  modification  other  than  a 
termination  of  the  exchange  privilege  at 
a  reduction  of  the  service  fee,  the 
Applicants  will  apply  for  an  exemptive 
order  to  amend  any  order  issued 
pursuant  to  their  current  request.  All 
reserved  rights  to  discontinue  or  modify 


the  exchange  privilege  will  be  disclosed 
in  the  Fund's  prospectus  and  any  other 
sales  literature  or  advertising  referring 
to  the  exchange  privileges. 

15.  AppUcants  have  undertaken  to  file 
an  amendment  during  the  notice  period 
to  clarify  that  various  representations 
regarding  the  exemptive  relief  requested 
have'been  agreed  to  by  Applicants  as 
conditions  to  securing  such  relief,  and  to 
elucudate  other  matters. 

An>licants'  Legal  Ccmclusions 

1.  The  AppUcants  submit  that  the 
requested  exemption  under  Section  6(c) 
and  the  approval  under  Section  11(a)  are 
appropriate  and  in  the  public  interest 
and  consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  poUcy  and  provisions  of 
die  1940  Act 

2.  The  contingent  deferred  sales 
charge  is  fair,  equitable  and  in  the  best 
interests  of  Fund  shareholders  because 
they  will  have  the  advantage  of  greater 
investment  doUars  working  for  them 
fiom  the  time  of  their  punmase  of  the 
Fund's  shares  than  with  the  traditional 
fitint-end  sdes  charge.  Widi  respect  to 
the  proposed  waivers  of  the  contkigent 
deferred  sales  chaise  for  certain  classes 
of  Fund  shares,  any  such  waivers  wiU 
comply  widit  the  requirements  of  Rule 
22d-l  of  the  1940  Act  which  permits 
scheduled  variations  in,  or  elimination 
of,  front-end  sales  loads. 

3.  The  proposed  exchange  privileges 
enable  shareholders  of  the  Fund  and  the 
AffiUated  Money  Maricet  Funds  to 
exchange  their  shares  at  relative  net 
asset  value  and  provide  a  high  degree  of 
flexibiUfy  in  die  shareholder's  financial 
planning.  In  the  absence  of  such  relief 
permitting  deferral  of  the  contingent 
deferred  sales  charge,  a  Fund 
shareholder  who  sought  to  shift  his 
invesbnent  into  an  AffiUated  Money 
Market  Fund  would  generally  be 
required  to  pay  the  contingent  deferred 
sales  charge  at  the  time  of  such 
exchange.  This  would  mean  that  die 
amount  invested  upon  the  exchange 
would  be  less  than  the  net  asset  value  of 
the  investor's  shares  immediately  prior 
to  the  exchange. 

4.  The  tolling  of  the  contingent 
deferred  sales  charge  period  while  an 
investment  is  made  in  an  Affiliated 
Money  Market  Fund  is  necessary  and 
appropriate  in  the  pubUc  interest  and 
consistent  with  the  protection  of 
investors  because  (a)  redemptions  of 
Affiliated  Money  Market  Fund  shares 
(other  than  those  acquired  by  exchange 
fitim  the  Fund]  are  not  subject  to  a 
contingent  deferred  sales  charge,  (b)  the 
Affiliated  Money  Market  Funds  are 


subject  to  a  minimal  distribution  related 
fee  (i.e.,  a  maximum  of  .25%)  «^ich  is  far 
less  dian  those  paid  by  the  Portfolios 
[i.e.,  1.25%)  and  is  not'passed  along  to 
the  Enterprise  Distributor,  and  (c)  the 
amounts  exchanged  bom  the  Fund  to 
the  AffiUated  Money  Market  Funds  are 
not  included  in  the  assets  of  any 
PortfoUo  of  the  Fund  for  the  purposes  of 
determining  the  amount  payable  by  the 
PortfoUo  under  the  Fund's  12b-l  Plan. 

AppUcants'  Conditions 

If  the  requested  order  is  granted,  the 
AppUcants  agree  to  the  fbUowing 
conditions: 

1.  AppUcants  wiU  comply  Rule  12b-l 
under  the  1940  Act  now  in  effect  and  as 
it  may  be  revised  in  the  future. 

2.  'The  Applicants  wiU  comply  with 
the  provisions  of  Rule  22d-l  under  the 
1940  Act 

3.  Applicants  wiU  comply  with  the 
provisions  of  Rule  lla-3  under  the  1940 
Act  as  it  is  proposed,  as  it  may  be 
adopted  and  as  it  may  be  revised  in  the 
future,  except  that  the  Fund  and  the 
Affiliated  Money  Market  Funds  wiU  not 
be  served  by  exactiy  the  same 
investment  adviser  and/at  principal 
underwriter. 

For  the  Commission,  by  the  Division  of 
Investment  Management  pursuant  to 
delegated  authority. 
jonathaB  G.  Kats, 
Secretary. 

[PR  Doc.  88-12805  Filed  6-6-«8: 8:45  am] 
snjJNQ  cooc  aoio-oi-ii 


[RaL  No.  IC-16417;  tll-^SM] 

Federated  Short*lnteiiiMdiele 
Corporate  Trust;  AppHceMon 

June  1, 1988. 

AOENCV:  Securities  and  Exchange 
Commission  ("SEC"). 

action:  Notice  of  application  for 
deregistration  under  the  Investment 
Company  Act  of  1940  (die  "1940  Act"). 

Applicant-  Federated  Short- 
Intermediate  Corporate  Trust 

Relevant  1940  Act  Section:  Section 
B(f)  and  Rule  8f-l  therefore. 

Summary  of  Application:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 

Filing  Date:  The  application  on  Form 
N-^F  was  filed  on  March  10, 1988,  and  a 
letter  to  correct  a  typographical  error 
was  filed  on  May  31. 1988. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered  the  application 
wiU  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
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appiication.  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  mus^ 
be  received  by  the  SEC  by  5:30  pjn,  on 
June  27. 1988.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest,  the  reason  for  the  request.  ai«l 
the  issues  you  contest  Serve  the         ! ' 
Applicant  with  the  request,  either 
personally  or  by  mail  and  also  send  it  to 
the  Secretary  of  the  SEC  aiong  with 
proof  of  service  by  affidavit  or,  for 
lawyers,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC. 

ADDRESSES:  Secretary.  SEC,  450  Fifth 
Street  NW..  Washington.  DC  20549. 
Applicant,  Federated  Investors  Towel, 
Pittsburgh.  PA.  15222. 


FOR  rUWIMUl  MFONMA-nON  CONTACT: 
Paul ).  Heaney,  Financial  Analyst  (202) 
272-3047  or  Brion  R.  Thompson.  Special 
Counsel  (202)  272-3016  (Division  of 
Investment  Management). 

SUPPLEMENTAilY  MFORMATION: 

Following  is  a  summary  of  the 
application:  the  complete  application  on 
Form  N-8F  is  available  for  a  fee  from 
either  the  ^C's  Public  Reference 
Branch  in  person  or  the  SEC's 
commercial  copier  who  may  be 
contacted  at  (800)  231-3282  (in  Maryland 
(301)  258-4300). 

Applicant's  Representations  | 

1.  On  January  21. 1987.  Applicant  filed 
Form  N-8A  to  register  under  the  1940 
Act  as  an  open-end,  diversified 
management  investment  company.  On 
January  28, 1987.  Applicant  filed  Form 
N-lA  pursuant  to  the  Securities  Act  of 
1933  to  register  an  indefinite  number  of 
shares  of  beneficial  interest  at  no  par 
value.  This  registration  statement 
became  effective  on  April  10, 1987. 
Applicant  never  made  a  public  otf^ing 
of  its  securities  and  is  no)  a  party  to  any 
litigation  or  administrative  |»oceedi^ 
Applicant  does  not  have  any  assets  or 
liabilities.  Af^licant  has  no 
shareholders  and  is  not  now  engeiged, 
nor  does  it  propose  to  engage,  in  any 
business  activities  other  than  those 
necessary  for  the  winding-up  of  its 
affairs. 

2.  On  March  4, 1988,  Apf{^cant  was 
dissolved,  pursuant  to  its  Declaration  of 
Trust  and  applicable  kw  of  the  State  of 
Massachusetts. 

For  the  SEC  by  the  Drmion  of  fanrestmont 
Management,  under  delegsted  mthority. 
lonatkan  G.  Katz, 
Secretary. 

(FR  Doc.  8S-12Me  Filed  »-6-aS;  8:45  am] 
BHJUNQ  cooc  me-oi-M 


SMALL  BUSINESS  ADMINISTnATION 

[Dadarallon  of  PIsastar  Loan  Am  #2315) 

Kentucky;  Declaration  of  Disaster 
Loan  Area 

Bell  County  in  the  State  of  Kentucky 
constitutes  a  disaster  area  because  of 
damages  from  a  devastating  tornado, 
severe  storms  and  high  winds  which 
occurred  on  May  9, 1988.  Applications 
for  loans  for  physical  damage  may  be 
filed  until  the  close  of  business  on 
August  1, 1988.  and  for  economic  injury 
until  the  cioae  of  basiness  on  March  1. 
1989,  at  the  address  listed  bdow: 
Diaster  Area  2  Office.  Small  Business 

Administration.  120  Ralph  McGill 

Blvd.,  14tb  Floor,  Atlanta,  Georgia 

30308, 
or  other  locally  announced  locations. 

The  interest  rates  are: 

Homeowners  With  Credit  Available 

Elsewhere — 8.000% 
Homeowners  Without  Credit  Available 

Elsewhere — 4.000% 
Businesses  With  Credit  Available 

Elsewhere — 8000% 
Businesses  Without  Credit  Available 

Elsewhere — 4.000% 
Businesses  (EIDL)  Without  Credit 

Available  Elsewhere — 4.000% 
Other  (Non-Profit  Organizations 

Including  Charitable  and  Religious 

Organizations] — 9.000% 

The  number  assigned  to  this  disaster 
is  231512  for  physical  damage  and  for 
econonuc  injury  the  number  is  662400.    ' 

(Catalog  of  Federal  Domentic  Assistance 
Pngnma  Nos.  SM02  and  SB008) 

Date:  fmc  Lisas.' 
James  AbdMr. 
Administralor. 
[FR  Doc.  88-12702  FQed  8-6-^8;  8:45  am] 

BHXINO  COOC  SOSS-OI-M 


Region  VN  Advisory  Council;  Public 
Meeting  Missouri 

The  U.S.  SmaU  Business 
Admtnirtnrtiosi.  Region  Vn  Advisory 
Cooncil,  located  in  the  geographical  area 
of  Kansas  City,  will  hold  a  public 
meeting  bam  9KX)  a.m.  to  12.-00  noon,  on 
Thursday.  )«ne  Sa  1986.  at  die  Federal 
Reserve  Buik.  825  Giand  Avenue. 
Visitor's  Center  Assembly  Room, 
Kansas  City,  Missouri,  to  discuss  such 
matters  as  may  be  presented  by 
members,  staff  of  the  U.S.  Small 
Busiaess  Administratian,  or  others 
preseat 

For  farther  infonnedaB,  write  or  call 
John  Scott  Deputy  District  Director.  U.S. 
Small  Business  Adninistradon. 
Professional  Building.  1103  Grand 


Avenue,  Kansas  Qty,  Missotiri  Q4106. 

(816)  374-5557. 

Jean  M.  Nowaic, 

Director.  Office  of  Advisory  Councils. 

June  1. 1988. 

[nt  Doc.  88-12793  Fiied  6-6-88;  8:45  am] 

BAUNe  COQE  sins-si-H 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

[Summary  Notice  Na  PE-S8-19] 

reauuii  ror  cjianiiiuuii,  gunniary  or 
reuuuiie  rfecerveo;  msfiusiuuiis  or 
PeUdonsI 


AaCNCV:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTKMK  Notice  of  petitions  for 
exemption  received  and  of  dispositiais 
of  prior  petitions. 

suMMAnv:  Pursuant  to  FAA's 
rulemaking  provinoos  governing  the 
application,  prooesstng.  and  disposition 
of  petitions  for  exemption  (14  CFR  Part 
11),  this  notice  contains  a  summary  of 
certain  petitions  seeking  relief  from 
specified  requirements  of  the  Federal 
Aviation  Regolatioos  (14  CFR  Chapter  I). 
dispositions  of  certain' petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  pubiw's  awrareness  of,  and 
participation  in.  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  dl 
any  petition  or  its  final  disposition. 
DATC:  Comments  on  petitions  received 
must  identify  the  petition  docket  niiraber 
involved  and  must  be  received  on  or 
before  June  27, 1988 
AOOMESS:  Send  comments  on  any 
petition  in  triplicate  to:  Federal  Aviation 
Administratian,  Office  of  the  Chief 
Counsel,  Attn:  Roles  Docket  (AGG-10). 

Petition  Docket  No .  800 

Independence  Avenue  SW.. 
Washington.  DC  ZOSBl. 

FOn  FIMTIICR  MTOMMATION  COWTACTS 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  (fisposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  availaMe  for  examination  in  die 
Rules  Docket  (AGC-10),  Room  915G, 
FAA  Headquarters  Building  (FOB  lOA). 
800  Independence  Avenoe  SW., 
Washington,  DC  20591;  triqriione  (202) 
267-3132. 

This  notice  is  pubHslied  persoant  to 
paragraphs  (c),  (e).  and  (g)  (rf  S  11.27  of 
Part  11  of  the  Federal  Avietioa 
Regulations  (14  CFR  Part  11). 


Issued  in  Washington,  DC,  on  May  26. 1968 
Draise  D.  Hall, 

Manager.  Program  Management  staff. 


Petitions  for  Exemption 


Docket 
No. 

Petilioner 

Ragulalions  affeicted 

Description  o(  relief  sought 

25254 
25554 

25581 

Ornnifligtrt  HeMcoptert,  Inc „ 

Stoddafd-Hainilton  Akcfaft.  Inc 

Bannock  Regional  Me(«cal  Center 

14  CFR  43.3(h) 

14  CFR  21.191 .^ ...... 

14  CFR  136.271(8) ..._ 

To  allow  petitionof's  pilots  to  replace  rT>edic»l  oxygen  cy*o<Jers  on 
petitioner's  heltcopters  after  such  cylinders  have  been  depteled. 

To  aikM  petitioner  to  operate  under  the  liniitattons  for  amateur-built 
aircraft  with  the  following  exclusion:  Only  FAA-certlficated  mechan- 
ics holding  an  airframe  and  powerplani  rating,  or  appropnately  rated 
repair  stations,  may  perform  condition  inapectiona  in  accordance 
with  Appendbt  D  of  Part  43. 

To  alkm  certain  crewmemtoers  to  be  assigned  to  oondud  training. 
public  reMions.  and  routine  transportation  misaiona  whie  on  a 
Hospital  Emergency  Medwat  Evacu8tk>n  Service  (HEMES)  mission. 

Petitions  for  Exemption 

Oockai 
No. 

Petitionar 

s. 

Regulations  affected 

Description  of  relief  sought;  dlspoaWon 

24441 
25528 

Northern  Padflc  Transport,  lnc.._ 

Ketchom  Air  Service  Inc _ 

14  CFR  91.31(a) 

14  Cf-H  43.3(a) . 

To  extend  and  amend  Exemption  No.  4666,  as  wnendMl,  that  aHows 
petitioner  to  operate  certain  DC-6  airplanes  at  S  paroani  increased 
lero  fuel  and  landing  weights  subiect  to  certain  condWona  and 
limitations.  Grant,  May  16,  1988.  Exemption  No.  46668. 

To  alkjw  pik)t)i  employed  by  petitionef  to  perform  the  preventive 
mainlertance  functions  of  removing  arxl/or  repiaang  the  passenger 
seats  of  aircraft  used  under  Part  135.  Grant.  May  19.  1988. 
Exemption  No.  4932. 

(FR  Doc.  12725  Filed  8-8-88;  8:45  am] 

BNJJNa  CODE  4S10-13-M 


Organization,  Functions,  and  Auttiorlty 
Delegations:  Manhattan,  KS 

agency:  Federal  Aviation 
Administi-ation  (FAA),  DOT. 

ACTION:  Flight  service  station  closure — 
Manhattan.  Kansas. 

SUMMAItV:  Notice  is  hereby  given  that  on 
July  2, 1988,  the  Flight  Service  Station  at 
Manhattan,  Kansas,  will  be  closed. 
Thereafter  services  to  the  general  public 
will  be  provided  by  the  Flight  Service 
Station  at  Wichita,  Kansas.  This 
information  will  be  reflected  in  the  next 
issue  of  the  FAA  Organizational 
Statement. 

(Sec  313(a}.  72  Stat.  752;  49  U.S.C.  1354) 

Issued  in  Kansas  City,  Missouri,  on  May  24, 
1988. 

Paul  E.  Marchbanks, 
Acting  Manager,  Air  Traffic  Division. 
(FR  Doc.  68-12721  Filed  6-6-88;  845  am] 

BtLUNQ  CODE  4S10-13-M 


Organization,  Functions,  and  Auttiority 
Detogatlons:  Russell,  KS 

AOCNCY:  Federal  Aviation 
Administi-ation  (FAA).  DOT. 


ACTION:  Flight  service  station  closure — 
Russell,  Kansas. 

summary:  Notice  is  hereby  given  that  on 
July  2, 1988,  the  Flight  Service  Station  at 
Russell,  Kansas,  will  be  closed. 
Thereafter  services  to  the  general  public 
will  be  provided  by  the  Flight  Service 
Station  at  Wichita,  Kansas.  This 
information  will  be  reflected  in  the  next 
issue  of  the  FAA  Organizational 
Statement. 
(Sec.  313[a).  72  Stat.  752: 49  U.S.C.  1354) 

Issued  in  Kansas  City,  Missouri,  on  May  24, 
1988. 

Paul  E  Marchbanks, 

Acting  Manager.  Air  Traffic  Division. 
(FR  Doc.  86-12722  Filed  6-6-88;  8:45  am) 

SIUJNG  CODE  4S10-1>«i 


VETERANS  ADMINISTRATION 

Agency  Form  Under  0MB  Review 

agency:  Veterans  Administration. 
action:  Notice. 

The  Veterans  Administration  has 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35).  This  document  lists  the 
following  information:  (1)  The 


department  or  staH  o^ice  issuing  the  ' 
form.  (2)  the  title  of  the  form,  (3)  the 
agency  form  number,  if  applicable.  (4)  a 
description  of  the  need  and  its  use,  (5) 
how  often  the  form  must  be  fllled  out.  (6) 
who  will  be  required  or  asked  to  report 
(7)  an  estimate  of  the  number  of 
responses.  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  fill  out  the 
form,  and  (9)  an  indication  of  whether 
section  3504(h]  of  Pub.  L  96-511  applies. 

ADDRESSES:  Copies  of  the  forms  and 
supporting  docmnents  may  be  obtained 
from  John  Turner,  Department  of 
Veterans  Benefits  (203C).  Veterans 
Administration.  810  Vermont  Avenue 
NW..  Washington.  DC  20420  (202)  233- 
2744. 

Comments  and  questions  about  the 
items  on  the  list  should  be  directed  to 
the  VA's  OMB  Desk  Officer,  Joseph 
Lackey,'  Office  of  Management  and 
Budget,  726  Jackson  Place  NW.. 
Washington,  DC  20503,  (202)  395-7316. 

DATE:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  on  or  before  July  7. 
1988. 

Dated:  June  1, 1988. 

By  direction  of  the  Administrator. 
Frank  E.  Lalley. 

Director.  Office  of  Information  Management 
and  Statistics. 


I 
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Extension 

1.  Department  of  Veterans  BeneHts. 

2.  Interest  Rate  Reduction  Refinancing 
Loan  Worksheet. 

3.  VA  Form  26-6923. 

4.  This  form  is  used  by  lenders  for 
completing  the  funding  fee  aad 
maximum  permissible  loan  amounts  for 
interest  rate  reduction  refinancing  loans 
to  veterans. 

5.  On  occasion. 

6.  Businesses  or  other  for-praliL 
7. 35.000  responses. 

8.  5.833  hours. 

9.  Not  applicable. 

|FR  Doc  8B-12737  FHed  6-6-88;  8:45  am] 
aujNe  CODE  Mao-oi-M 

Agency  Fonn  Under  OMB  Review 

AOENCV:  Veterans  Admmistration. 
action:  Notice. 

The  Veterans  Administratioa  has 
sufamttted  to  OMB  for  review  the 

following  proposal  for  the  collection  <rf 
information  under  the  provisions  of  the 


Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  This  document  lists  the 
following  information:  (1)  The 
department  or  staff  office  issuing  the 
form.  (2)  Ute  title  of  the  form,  (3)  the 
agency  form  number,  if  applicable,  (4)  a 
description  of  the  need  and  its  use,  (5) 
how  often  the  form  must  be  filled  out,  (6) 
who  will  be  required  or  asked  to  report, 
(7)  an  estimate  of  the  number  of 
responses,  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  fill  out  the 
form,  and  (9]  an  indication  of  whether 
section  3504(h)  of  Pub.  L  96-511  applies. 

AOORESSes:  Copies  of  the  fbms  and 
supporting  documents  may  be  chained 
&Y>m  John  Turner,  Department  of 
Veterans  Benefits  (203C).  Veterans 
Administration.  810  Vermont  Avenue 
NW.,  Washington,  DC  20420  (202)  233- 
2744. 

Comments  and  questions  about  &o 
items  on  the  list  should  be  directed  to 
the  VA's  OMB  Desk  Officer,  Joseph 
Lackey,  Office  of  Management  and 
Budget,  726  Jackson  Place  NW., 
Washington.  DC  20S03,  (202)  395-7316. 


DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  on  or  before  July  T, 
198& 

Dated:  May  31, 1968. 

By  direction  of  the  Administrator. 
Frank  E.  Lallay, 

Director,  Office  of  Information  Management 
aadSUUtBtica. 

Extension 

1.  Department  of  Veterans  Benefits. 

2.  Application  for  Change  of 
Permanent  Plan  (Nonmedical). 

3.  VA  Form  29-1550. 

4.  This  form  is  used  by  instired's  to 
apply  for  the  change  of  one  permanent 
plan  policy  to  one  having  a  higher 
reserve  value. 

5.  On  occasion. 

^.  Individuals  or  households. 
7. 468  responses. 
8. 156  faonrs. 
0.  Not  applicable. 

[FR  Doc.  88-12738  Filed  6-6-88: 8:45  am) 
■HUNG  oooc  ssao-oi-ii 


Sunshine  Act  MeeUngs 


Federal  B«^atar 

Vol.  53,  No.  109 
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Ttiis  secioa  of  Mw  FEDERAL  REGISTER 
contajns  noiioes  of  weeHngs  pubishad 
under  ttw  'tjovemmant  in  the  SuraNne 
Act"  (Pub.  L.  04-409)  5  U.S.C.  SSaHeK3). 


OWOWIUHTTT 


"ROBUU.  REaiSTER"  CITATIOM  OF 
PfWVKMJS  ANNOUNCEMEim  53  FR  20213, 
Thursday.  June  2.  IflBB. 

PNEVIOUSLV  AMNMMCeB  TMK  AND  DATE 
OF  MEETINO:  2900  p.m.  (eastern  time) 
Tuesday.  Jane  7. 1968. 
CHANGE  IN  TNE  MEETING:  An  item  has 
been  added  to  tiie  agenda  under  the 
Open  Sceoion;  Reqeeet  for  Approval  of  a 
NoiHConpetttive  Reqnirement  for 
Herman  Miller's  Vai^an  WaB 
Demountable  Wall  Systems. 
CONTACT  PERSON  FOR  MORE 

informahon:  Ifilda  D.  Rodriquez. 
Executive  Officer  (Acting).  Executive 
Secretariat,  (202)  634-6748. 

Date:  June  1, 1988. 
Susan  Daniel, 

Acting  Executive  Officer  Executive 

Secretariat. 

[FR  Doc.  88-12898  Filed  6-3-88;  4«3  pmj 
MXINQ  COOE  STSO-eS-M 

EOUAL  EMPLOYMENT  OPPORTUNtrV 


DATE  AND  TIME:  2K)0  p.m.  (eastern  time) 
Monday,  June  13. 1988. 

PLACE:  Clarence  M.  Mitchell.  Jr.. 
Conference  Room,  No.  200-C  on  the 
Second  Floor  of  the  Columbia  Plaza 
Office  Building,  2401  "E"  Street  NW.. 
Washington,  DC  20507. 

status:  Part  of  the  Meeting  will  be 
Open  to  the  Public  and  Part  will  be 
Closed  to  the  Public. 

MATTERS  TO  BE  CONSIDERED: 

Open  Session 

1.  Announcement  of  Notation  Vote(s] 

2.  A  Report  on  Commission  Operations 

(Optional) 

Closed  Session 

Litigation  Authorization:  General  Counsel 
Recommendation 
Note. — Any  matter  not  discussed  or 
concluded  may  be  carried  over  to  a  later 
meeting.  (In  addition  to  publishing  notices  on 
the  EEOC  Commission  meetings  in  the 
Federal  Register,  the  Commission  also 
provides  a  recorded  announcement  a  full 
week  in  advance  on  future  Commission 
sessions.  Please  telephone  (202)  634-6748  at 
all  times  for  information  on  these  meetings.) 


CONTACT  I 

information:  Hilda  D.  Rodriguez. 

Executive  Officer  (Acting)  on  (202)  834- 

6748. 

Date:  )wie  2. 1968. 
Susan  Daniel. 

Acting  Executive  Officer,  Executive 
Secretmnat 

[FR  Doc  flfr-12890  Fiied  e-A-W;  4:08  pm] 
aaxMacooEi 


NUCLEAR  REOULATORY  COMMISSION 

date:  Weeks  of  June  6,  U,  20,  and  27. 
1988. 

PLACE:  Commissioners'  Conference 
Room.  11556  RockviUe  Pike.  Rockville. 
Maiyland. 

status:  Open  and  Closed. 

MATTERS  TO  SE  considered: 
Week  of  June  6 

nuiadar,/aM9 
10M)ajn. 
Briefing  on  Status  of  PHgrim  (Public 
Meeting) 
11:30  ajn. 
Affirmation/Discussion  and  Vote  (Public 
Meeting) 

Week  at  June  13— Taatativa 

Thursday,  June  16 
2tt)p.m. 
Briefing  on  Advanced  Light  Water  Reactors 
by  EPRI  (Public  Meeting) 
3:30  p.m. 
Affinnation/Discussion  and  Vote  (Public 
Meeting]  (if  needed) 

Week  of  June  20— Tentative 

Monday,  June  ZO 

lM)p.m. 
Discussion  of  Management-Organization 
and  Internal  Personnel  Matters  (Gosed — 
Ex.4) 
2:30  p.m. 
Briefing  on  Technical  Specification 
Revisions  (Public  Meeting) 

Tuesday,  June  21 
2.-00  p.m. 
Briefing  on  Proposed  Rule  on  Fitness  for 
Duty  (Public  Meeting) 

Friday,  June  24 

11:00  a.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Week  of  June  27— Tentative 
Monday,  June  27 
10:00  a.m. 
Briefing  on  Proposed  Rule  on  Early  Site 
Permits:  Standard  Design  Certification; 


and  Combined  Licenses  ibr  Nuclear 
Power  Reactors  (Public  Meeting) 

Wednesday,  Jmrn  U 

lOAIajn. 

Initial  Briefing  by  the  Advisory  Committee 
on  Nuclear  Waste  (PnMic  Meeting) 
11:30  a.m. 
Amimation/Diaannna  smA  Vste  \9Mkc 
Meeting)  (if  needed) 

ADDITIONAL  INFORMATION:  Briefing  on 
Master  Plan  for  Integrating  All  Severe 
Accident  Issues  (Public  Meeting]  was 
held  on  Jene  2. 

Note. — Affirmation  sessions  are  initially 
scheduled  and  announced  to  the  piMic  on  a 
time-reserved  basis.  Sq>piementaiy  notioe  is 
provided  in  accotdance  with  the  '^■*>-*'^ 
Act  as  speciic  items  are  identiiied  and  added 
to  the  meeting  agenda.  If  there  is  no  specific 
subject  listed  for  affiraiatioB,  this  anans  Aat 
no  item  has  as  yet  been  idealified  ae 
requiring  any  Commission  vote  am  this  date. 

TO  VERIFV  THE  STATUS  OF  MEETINOS 
CALL  (RECORDINO):  (301)  482-0292. 

CONTACT  PERSON  FOR  MORE 

information:  William  Hill  (301)  492- 

1661. 

William  M.HiU.|r. 

Office  of  the  Secretary. 
June  2, 1988. 

[FR  Doc.  88-12900  Filed  6-3-88;  4:02  pmJ 

BNXMQ  COOC  7SS».«1-« 

SECURITIES  AND  EXCHANQE  COMMISSION 

"FEDERAL  REQISTER"  CITATION  OF 
PREVIOUS  ANNOiiNCEMENT:  (53  FR  19367 
May  27, 1986). 

STATUS:  Closed  meeting. 

place:  450  5th  Street.  NW..  Washington. 
DC. 

DATE  PREVIOUSLY  ANNOUNCED:  Tuesday. 
May  24. 1988. 

CHANGES  IN  THE  MEETINO:  Cancellation. 

The  closed  meeting  to  be  held  on 
Wednesday,  June  1, 1988,  after  the  10:00 
a.m.  open  meeting  has  been  cancelled. 

Commissioner  Peters,  as  duty  officer, 
determined  that  Commission  business 
required  the  above  change. 

At  times  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
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20939-20957 


or  postponed,  please  contact  Kevin 

Fogarty  at  (202)  272-319S. 

JoMtban  G.  Kaix.  i 

Secretary.  | 

June  1.  ige& 

[FR  Doc  88-12906  Filed  &-»-«8:  4:03  pm] 

aiLUNa  coec  W10-01-4I 

TENNESSEE  VAUEY  AUTMOMTV 

(Meeting  No.  1403) 

TIME  AND  date:  10  a.m.  (E.D.T.),  June  8^ 
1988. 

place:  A.C.  Reynolds  High  School 
Auditorium.  Reynolds  School  Road, 
Asheville,  North  Carolina. 

status:  Open. 

Agenda 

Approval  of  minutes  of  meeting  held  on 
May  la  19B& 

Action  Items  ! 

A — Budget  and  Financing  ' 

Al.  Modification  of  the  Capital  Budget 
Financed  from  Power  Proceeds  and 
Borrowings  for  Fiscal  Year  1988 — 
Rehabilitation  of  Precast  Concrete  Floor 
Slabs  at  all  Fossil  Plants. 

B — Purchase  Awards 

Bl.  Invitation  SA-17354A— Indefinite 
Quantity  Term  Agreement  for  Paper  to  be 
used  by  Office  Support  Services  Branch  in 
Chattanooga.  Knoxville.  and  Muscle  Shoala 


82.  Invitation  HE-38057B— Instnimmt  and 
Control  Systms  for  Allen  and  John  Sevier 

Fossil  Plants. 

83.  Negotiation  GL-06298A— Dry  Fly  Ash 
Collection  Facility  for  Colbert  Fossil  Plant 

C — Power  Item* 

Cl.  Renewal  Power  Contract  with 

Knoxville.  Tennessee. 

D — Personnel  Items 

*Dl.  Proposed  Increase  in  Expenditures 
Under  Personal  Services  Contract  with 
Bishop,  Cook,  Purcell  ft  Reynolds. 

E — Real  Property  Transactions 

El.  Grant  of  Permanent  Easement  for  a 
Road  Right  of  Way  Affecting  Approximately 
3.3  Acres  of  Tims  Ford  Reservoir  Land 
Located  in  Franklin  County,  Tennessee;  and 
Modification  of  a  Deed  to  a  33-Acre  Track  of 
Tims  Ford  Reservoir  Land  to  Permit 
Subdivision  and  Use  for  Residential 
Development. 

F — Unclassified 

Fl.  Modification  of  Interagency  Agreement 
Between  TVA  and  the  Department  of  Energy 
Providing  for  the  Continuation  of  TVA's 
Assistance  in  the  Disposal  of  Residual 
Materials  from  Vicinity  Properties  in 
Edgemont,  South  Dakota. 

F2.  Supplement  to  Contract  No.  TV-72077A 
with  U.S.  Department  of  Agriculture,  Forest 
Service.  Northeastern  Forest  Experiment 
Station,  Providing  for  Conduct  of  Exposure 
Experiments  at  Whitetop  Mountain  to 
Determine  Cause  of  Red  Spruce  Decline  in 
High  Elevation  of  Southern  Appalachians. 


FS.  Memanndnm  of  Agnemant  Na  TV- 
74203A  with  U.S.  Geoto^cal  Survey  (USGSJ. 
Department  of  the  Interior,  Covering 
Arrangements  for  the  Coordination  of 
Mapping  Activitiea  Within  the  Tennessee 
Valley  Region  and  Co(^rative  Mapping 
Projecto  with  the  USGS. 

F4.  Supplements  to  Memorandum  of 
Understanding  (TV-7124SA)  Between  TVA 
and  Directorate  of  Engineering  and  Housing 
for  TVA  Support  to  the  U.S.  Army  Forces 
Command,  in  Connection  with  Energy 
Resources  Management. 

F5.  Supplement  to  Interagency  Agreement 
No.  TV-61S55A  with  the  U.S.  Departinent  of 
Energy  Covering  Arrangements  for  a 
Southeastern  Regional  Biomass  Energy 
Program. 

*FB.  Proposed  Changes  to  the  Rules  and 
Regulations  of  the  Retirement  System. 

'Items  approved  by  individual  Board 
members.  This  would  give  formal  ratification 
to  the  Board's  action. 

CONTACT  PERSON  FOR  MORE 

information:  Alan  Carmichael,  Director 
of  Information,  or  a  member  of  his  staff 
can  respond  to  requests  for  information 
about  this  meeting.  Call  (615)  632-8000, 
Knoxville,  Tennessee.  Information  is 
also  available  at  TVA's  Washington 
OfHce  (202)  245-0101. 

Dated:  June  1, 1988. 
W.F.  Willis, 

General  Manager 

[FR  Doc.  88-12873  Filed  8-3-88;  1:17  pm] 
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This  section  of  ttw  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
put>tished  Presidential,  Rule,  Proposed 
Rule,  and  Notne  documents  and  volumes 
of  the  Code  of  Federal  Regulations. 
These  corrections  are  prepared  t>y  the 
Office  of  the  Federal  Register.  Agency 
prepared  corrections  are  issued  as  signed 
documents  and  appear  in  ttye  appropriate 
document  categories  elsewhere  in  the 
issue. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  184  and  186 
[Docket  No.  79N-0269] 

Iron  and  Iron  Salts;  Affirmation  of 
QRAS  Status  as  Direct  and  Indirect 
Human  Food  Ingredients 

Correction 

In  rule  document  88-10582  beginning 
on  page  16862  in  the  issue  of  Thursday, 


May  12, 1988,  make  the  following 
corrections: 

8184.1304    [CorrM^tMl] 

1.  On  page  16865,  in  the  second 
column,  in  S  184.1304(a),  in  the  second 
line.  "H»"  should  read  "H,0". 

2.  In  the  same  column,  in 

S  184.1304(d),  in  the  last  line,  "waived" 
was  misspelled. 

8184.1308    [Corrected] 

3.  On  page  16866,  in  the  second 
column,  in  S  184.1308(b),  in  the  ninth 
line.  "1200"  should  read  '1100". 

8180.1300    [Corrected] 

4.  On  page  16867,  in  the  second 
column,  in  S  186.1300(b)(2),  in  the  first 
line,  "as"  should  read  "at". 

8186.1374    [Conw:ted] 

5.  On  the  same  page,  in  the  second 
column,  in  S  168.1374(b)(2).  in  the  first 
line,  "as"  should  read  "at". 

BIUJNOCOOE  1S0S4M> 


NUCI.EAR  REGULATORY 
COMMISSION 

(Docket  No.  50-240] 

Commonwealth  Edison  Co.; 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

Correction 

In  notice  document  88-11463  beginning 
on  page  18361  in  the  issue  of  Monday. 
May  23, 1988.  make  the  following 
corrections: 

1.  On  page  18362,  in  the  second 
column,  in  the  first  complete  paragraph, 
in  the  13th  line,  after  "will"  insert  "not". 

2.  On  the  same  page,  in  the  same 
column,  in  the  fourth  complete 
paragraph,  in  the  second  line,  "Mary" 
should  read  "March". 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Healttt 
Administration 

29  CFR  Part  1910 
(Docket  No.  H-020] 

Air  Contaminants 

agency:  Occupational  Safety  and 
Health  Administration  (OSHA). 
Department  of  Labor. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Occupational  Safety  and 
Health  Administration  (OSHA) 
proposes  to  amend  its  existing  air 
contaminant  standards  S  1910.1000, 
Tables  Z-1.  Z-2.  Z-3,  and  add  a  new 
Table  Z-4.  The  amendments  reduce 
permidsible  exposure  limits  for 
approximately  100  substances  now 
listed  in  the  "Z-tables,"  raise  the         : 
permissible  exposure  limit  for  1 
substance,  set  permissible  exposure 
limits  for  205  substances  currently  not 
regulated  by  OSHA.  add  or  change 
STEL's  for  70  substances,  and,  as 
appropriate,  set  skin,  short-term  or 
ceUing  limits. 

OSHA  has  reviewed  health  evidence 
for  all  these  substances  and  has 
determined  that  the  new  limits 
substantially  reduce  a  risk  of  deleterious 
health  ejects  among  American  workers, 
including  cancers,  central  and 
peripheral  neuropathies,  lung  disease, 
liver  and  kidney  damage  and  other 
systemic  effects.  The  health  evidence 
forms  a  reasonable  basis  for  proposing 
revisions  to  these  levels.  In  the  final 
rule,  after  review  of  all  the  evidence  in 
the  record  OSHA  will  establish  new 
levels  which  it  determines  will 
substantially  reduce  significant  risks. 

It  has  also  preliminary  concluded, 
based  on  a  review  of  many  data  bases 
and  an  extensive  survey,  Uiat  the  new 
limits  are  feasible.  To  assist  in  its 
analysis,  OSHA  has  utilized  the 
National  Institute  for  Occupational 
Safety  and  Health-Recommended 
Exposure  Limits  (NIOSH-REL's)  and  the 
American  Conference  of  Governmental 
Industrial  Hygienists-Threshold  Limit 
Values  (ACGIH-TLV)  published  in 
1987-88,  as  the  starting  points  in  its 
review. 

OSHA  will  continue  its  practice  of 
rulemaking  for  individual  substances 
when  regulations  of  that  type  are 
necessary  and  appropriate. 
DATES:  Written  comments  on  the  " 
proposed  standard  must  be  postmarked 
on  or  before  July  8. 1988.  Notices  of 
Intention  to  appear  at  the  informal 
rulemaking  hearings  on  the  proposed 
standard  must  be  postmarked  on  or 


before  July  1. 1988.  Individuals  who  wish 
to  comment  or  appear  during  the  public 
hearings  must  see  Section  VIII  of  this  • 
document  for  specific  requirements. 

Parties  who  request  more  than  10 
minutes  for  their  presentations  at  the 
informal  public  hearing  and  parties  who 
will  submit  documentary  e\  idence  at  the 
hearing  must  submit  the  full  text  of  their 
testimony  and  all  documentary 
evidence,  postmakred  on  or  before  July 
8, 1988.  The  informal  rulemaking  hearing 
is  scheduled  to  begin  on  July  20, 1888. 
ADDRESSES:  Written  comments  riKrakl 
be  submitted  to  the  Docket  Officer, 
Docket  No.  H-4)20,  Room  N-367a  VS. 
Department  of  Labor  200  Constitution 
Avenue  NW.,  Washington,  DC,  20210. 
telephone  (202)  523-7694. 

Notice  of  intention  to  appear, 
testimony  and  documentary  evidence  to 
be  submitted  at  the  hearing  are  to  be 
sent  to  Mr.  Tom  Hall,  OSHA  Divisioti  of 
Consumer  Affairs,  Docket  No.  H-020, 
Room  N-3647,  U.S.  Department  oi  Labor, 
200  Constitution  Avenue  NW, 
Washington,  DC  20210.  telephone' (202) 
523-8615. 

The  hearing  will  be  held  in 
Washington,  DC,  in  the  Auditorium, 
Frances  Perkins  Department  of  Labor 
Building.  Third  and  Constitution  Avenue 
NW.  The  informal  public  hearing  will 
begin  at  9:30  a.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  James  F.  Foster,  Director,  Office  of 
Information  and  Cansumer  Affairs, 
OSHA,  U.&  Department  of  Labor,  Room 
N-3649,  200  Constitution  Avenue  NW.. 
Washington,  DC  20210,  Telephone  (202) 
523-«lSl. 

SUWIEMENTARY  INFORMATION: 

Organization  of  this  Document 

This  Federal  Rafister  notice  discusses 
policy  and  legal  issues,  and  includes  the 
proposed  amendments  to  29  CFR 
1910.1000  Tables  Z-1,  Z-2,  and  Z-3,  and 
the  proposed  new  Table  Z-4.  It  inclodes 
a  discussion  of  the  generic  health  effects 
for  15  individual  groupings  (e.g., 
neuropathic,  ocular,  cardiovascular,  etc.) 
as  well  as  a  review  of  the  health  effects 
for  all  of  the  individual  substances.  It 
also  includes  a  summary  of  the 
preliminary  regulatory  analysis  with 
feasibility  determinations  organized  by 
industry  sector. 

The  Docket  (H-020)  includes 
considerable  additional  data,  including 
many  health  studies,  the  complete 
preliminary  regulatory  and  feasibffity 
analysis  with  appendices  and  additiona] 
feasibility  information.  This  includes  the 
final  results  of  a  large  scale  industry 
survey.  Also  included  are  several 
computerized  data  tapes  and  a  master 
tape  summarizing  the  available 
information.  A  four-volume  printed 


version  of  this  information,  organized  by 
substance,  is  also  in  the  Docket.  All  this 
information  is  available  for  inspection 
and  copying  at  the  Docket  Office. 
Copies  will  be  available  at  the  cost  of 
reproduction. 

OSHA  is  continuing  to  gather 
additional  individual  substance 
information.  This  includes  health  eff^ts 
and  feasibility  information.  A  numberof 
site  visits  reports  will  be  placed  in  the 
docket. 

The  discussion  is  organized  in  the 
following  manner: 

I.  Background 

A.  Questions  Solicited  for  NPRM 

B.  tfistoiy  and  Need  for  Revision  of  the 
PEL'S 

C  Approach 

D.  Basis  for  Identifying  Replacement  PEL'S 

E.  Substances  Included  in  the  Update  of 
1910.1000  Z-Tables 

F.  Identification  of  Substances  Requiring 
Special  Attention 

G.  Alternate  Procedures  for  Dealing  with 
Substances  Requiring  Special  Attention 

H.  Construction,  Maritime  and  Agriculture 
Segments 
0.  Pertinent  Legal  Authority 
HL  Glossary 
IV^  Substances  to  be  Regulated 

A.  General  Principles  of  Toxicology  and 
Dose-Response 

B.  Historical  Development  of  Occupational 
Exposure  Limits 

C.  Description  of  the  Substances  for  Which 
Limits  Are  Being  Proposed 

1.  Sabstances  for  Which  Proposed  Limits 
are  Based  on  Avoidance  of  Neuropathic 
EfTecta 

2.  Substances  for  Which  Proposed  Limits 
are  Based  on  Avoidance  of  Narcosis 

3.  Substances  for  Which  Proposed  Limits     • 
■re  Based  on  Avoidance  of  Sensory 
Irritation 

4.  Substances  for  Which  Proposed  Limits 
•re  Based  on  Avoidance  of  Liver  or 
Kidney  Effects 

5.  Substances  for  Which  Proposed  Limits 
•re  Based  on  Avoidance  of  Ocular 
Effects 

6.  Substances  for  Which  Proposed  Limits 
are  Based  on  Avoidance  of  Respiratory 
Effects 

7.  Substances  for  Which  Proposed  Limits 
are  Based  on  Avoidance  of 
Cardiovascular  Effects 

8.  Sobstaaces  for  Which  Proposed  Limits 
are  Baaed  on  Avoidance  of  Systemic 
Toxicify 

9.  Substances  for  Which  Proposed  Limits 
are  Based  on  Observed  No-Effects  Levels 

10.  Substances  for  Which  Proposed  Limits 
are  Based  on  Avoidance  of  Adverse 
Nuisance  Effects 

11.  Substances  for  Which  Proposed  Limits 
■re  Based  on  Avoidance  of  Odor  and 
Taale  BiTects 

12.  Substaaces  for  Which  Proposed  Limits 
tm  Basad  on  Avoidance  of  Adverse 
Haddi  Effects  caused  by  Exposuie  to 
Analogous  Substances 


13.  Substances  for  Which  Proposed  Limits 
are  Based  on  Avoidance  of  Biochemical/ 
Metabolic  Effects 

14.  Substances  for  Which  Proposed  Limits 
are  Based  on  Avoidance  of  Sensitization 
Effects 

15.  Substances  for  Which  Proposed  Limits 
are  Based  on  Avoidance  of  Cancer 

16.  Substances  for  Which  Current  ACGIH- 
TLVs  are  Less  Stringent  than  Existing 
OSHA  PELS 

17.  Substances  for  Which  OSHA  is 
Proposing  Short  Term  Exposure  Limits 

18.  SubsUnces  for  Which  OSHA  is 
Proposing  to  Add  Skin  Notations 

D.  References  For  Section  IV 

V.  Summary  of  Preliminary  Feasibility, 

Regulatory  Impact,  Regulatory  Flexibility 
and  Environmental  Impact  Analyses 

VI.  Gearance  of  Infomtation  Collection 

Requirements 

VII.  Summary  and  Explanation  of  the 
Proposed  Standard 

VIII.  PubUc  Participation  Public  Hearings 

IX.  Authority 

X.  Standard 

XI.  Appendices 

Appendix  A — Sampling  and  Analytical 

Methods 
Appendix  B— Preliminary  Regulatory 

Impact,  Regulatory 
Flexibility  Analysis,  and  Feasibilify 

Analysis 

I.  Background 

A.  Questions  Solicited  for  NPRM 

OSHA  requests  comments  on  all 
issues  raised  by  this  proposal  including 
health  effects,  feasibility,  risk  and  policy 
issues.  The  following  are  some  specific 
questions  which  may  assist  conunenters 
in  their  review. 

1.  Are  substances  included  which 
should  be  excluded  from  this 
rulemaking? 

2.  Is  additional  health  and  feasibility 
documentation  available  relative  to  the 
proposed  PEL'S,  beyond  that  described 
in  the  preamble? 

3.  Are  substances  included  in  this 
rulemaking  used  in  industries  other  than 
those  described  in  the  preamble? 

4.  Are  substances  included  in  this 
rulemaking  used  for  purposes  other  than 
those  described  in  the  preamble? 

5.  Do  alternative  unpublished 
exposure  guidelines  exist,  such  as  those 
used  in  private  workplaces,  which  may 
be  suitable  for  general  usage? 

6.  Is  there  information  regarding 
laboratory  analytical  procedures  which 
may  be  used  in  lieu  of  those  suggested 
by  OSHA  (See  Appendix  A)  to 
determine  exposure  to  air  contaminants? 

7.  Are  the  proposed  exposure  limits 
for  each  substance  appropriate? 

8.  Is  additional  information  available 
for  those  substances  for  which  ACGIH 
proposed  a  higher  TLV  which  might 
affect  OSHA's  decision  that  such  a 
change  was  not  justified? 


9.  Should  the  implementation  dates  for 
some  substances  be  delayed  because  of 
sampling/ analytical  limitations  or  short 
term  feasibility  impact  considerations? 

10.  Is  there  additional  information 
relative  to  the  OSHA  plans  to  adopt  ■ 
some  recommended  10  hour  TWA  REL's 
as  an  8-hour  TWA  PEL? 

11.  Does  the  most  ciurent  scientific 
information  generally  support 
acceptance  of  the  hypothesis  that  all  C- 
5-6-Alkanes  are  not  equally  toxic 
because  a  metabolite  of  n-Hexane 
exhibits  unique  neurotoxic  properties? 

12.  OSHA  has  proposed  to  use 
exposure  limits  from  two  well- 
established  sets  of  guidelines  as  a 
source  of  values  to  update  the  PEL's.  Is 
information  available  about  alternative 
sources  which  OSHA  might  consider  for 
this  purpose? 

13.  OSHA  has  outlined  its  criteria  for 
identifying  special  situations.  Are 
alternative  criteria  available  wihich 
might  be  used  in  Ueu  of  these,  or  in 
addition  to  them? 

14.  OSHA  has  outlined  three 
alternative  procedures  for  dealing  with 
substances  requiring  special  attention. 
Are  additional  approaches  available 
which  might  be  used  in  lieu  of  these,  or 
in.addition  to  them? 

15.  OSHA  has  performed  feasibility 
analysis  for  the  following  substances, 
based  on  limited  available  information: 
Acetonitrile 

Carbon  disulfide 
Carbon  monoxide 
Carbon  tetrachloride 
Chloroform 
Ethylene  dichloride 
Ethylene  glycol  dinitrate 
Fibrous  glass  dust 
Hydrogen  cyanide 
Isophorone  diisocyanate 
Nitrogen  dioxide 
Nitroglycerin 
Trichloroethylene 

Is  further  information  available  which 
might  be  used  to  supplement  the  present 
findings  regarding  the  feasibility  of 
achieving  these  levels  in  the 
workplaces? 

16.  OSHA  has  made  a  preliminary 
assessment  of  the  proposed 
rulemakings'  impact  on  large  and  small 
establishments.  The  Act  requires  OSHA 
to  determine  whether  a  regulation  will 
have  a  significant  impact  on  a 
substantial  number  of  small  entities, 
pursuant  to  the  Regulatory  Flexibility 
Act  of  1980.  5  U.S.C.  601  et  seq.  Is  there 
additional  information  regarding 
implementation  of  this  rule  for  small 
businesses  and  entities  which  OSHA 
should  consider? 

17.  OSHA  has  proposed  PEL's  for 
some  substances,  where  the  basis  for 
this  proposal  also  includes  a 


carcindgenicity  designation  (e.g.,  TLV 
with  a  Al  or  A2  designation;  REL  with  a 
Ca  designation).  Should  OSHA  include  a 
similar  carcinogen  designation  in  the 
Z-4  Table  in  this  rulemaking? 

18.  OSHA  has  preliminarily  decided 
that  for  substances  where  the  ACGIH, 
TLV  is  a  TWA  and  the  NIOSH,  REL  is  a 
Ceiling  Value  which  is  the  same  or  one 
half  of  the  TWA,  OSHA  will  propose 
that  the  TWA  be  adopted  as  the  PEL 
Should  this  approach  be  modified  in  the 
final  rulemaking?  What  approach  shoujd 
be  used  when  the  converse  of  this 
situation  (TLV,  Ceiling-REL.  TWA) 
exists? 

19.  OSHA  preliminarily  plans  to  adopt 
a  phased  start-up  schedule.  This  would 
include  an  initial  start-up  requirement 
permitting  the  use  of  alternate  control 
methods  for  revised  PEL's,  followed  at  a 
later  date  by  the  required  use  of  control 
methods  fully  consistent  with  the 
methods  of  compliance  priorities  in 
effect  at  that  time.  OSHA  will  shortly  be 
requesting  comments  on  the  hierarchy  of 
controls.  An  alternate  approach  is  to  set 
compliance  date  for  engineering  controls 
based  on  final  determinations  of  that 
rulemaking.  OSHA  solicits  commentt  on 
those  approaches  and  suggestions 
regarding  appropriate  times  for  the  two 
proposed  start-up  dates. 

20.  OSHA  requests  comment  on 
whether  the  establishment  of  margins  of 
safety  below  lowest  observed  or  no 
effect  levels  is  consistent  with  the 
concept  of  "significant  risk,"  and  on 
whether  the  specific  margins  of  safety 
proposed  for  specific  chemicals  are 
appropriate. 

21.  OSHA  has  identified  sensory 
irritation,  which  causes  rhinitis,  cough, 
sputum  production,  chest  pain,  wheezing 
and  dyspnea  as  material  impairment  of 
health.  OSHA  invites  comments  on  this 
understdnding. 

22.  The  question  also  arises  of 
whether  odorants  present  material 
impairment  of  health.  That  issue  also 

,  might  arise  in  the  context  of  other 
substances.  Based  on  the  evidence  in 
the  final  record  concerning,  this  issue, 
OSHA  will  determine  if  the  criteria 
detailed  in  section  rV-C-16  have  been 
met,  and  take  appropriate  action.  OSHA 
requests  comment  on  this  issue. 

23.  Is  there  exposure  information 
available  which  can  be  supplied  which 
will  refine  OSHA's  estimates  of 
employee  exposures  and  overexposures 
to  the  substances  being  regulated? 

24.  Is  there  information  available 
which  can  be  supplied  to  improve  or 
supplement  the  engineering  controls 
identified  as  necessary  in  order  to 
reduce  exposure  levels?  Is  there 
additional  cost  data  which  can  be 
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suppfied  to  refine  the  annual  costs 
aasodated  with  these  controls? 

25.  Under  what  ooiiditions,  involving 
which  indnstrial  processes,  will 
respirators  be  needed  during  the  start  ap 
period,  for  maintenance  operations,  or 
where  other  controls  are  infeasible  in 
order  to  protect  employees  at  the 
proposed  expoeaie  levisis?  Are 
respirators  currently  benig  used  under 
the  conditioBS  identtfied.  or  would  they 
need  to  be  purchased?  Please  describe 
the  type  of  respirator  currently  in  use  or 
needed. 

26.  As  a  result  of  simultaneonsly 
regulating  many  substances,  what  cost 
savings  will  be  realized  in  purchasing 
new  engineering  controls?  Are  alternate 
engmeering  controls  available  to 
achieve  the  lower  permissible  exposure 
limits  being  proposed? 

27.  What  is  the  current  state  of         i    - 
technology  contr(4  and  financing  in 
firms  which  would  need  to  comply  widi 
reduced  exposure  limits  to  wood  dust? 

B.  History  and  Need  fijr  Revision  of  the 
PELS  ^ 

One  of  the  principal  reasons,  if  not  the 
single  most  important  basis,  for 
Congress  passing  the  Occupational      | 
Safety  and  Health  Act  of  1970,  was 
Congress'  recognition  of  the  need  to 
protect  workers  from  occupational 
health  hazards.  In  the  preamble  to  the 
Act,  Congress  stated  one  of  the  purposes 
was  to  protect  employees  by  "exploring 
ways  to  discover  Latent  diseases, 
establishing  causal  connections  | 

between  diseases  and  work  in  ' 

environmental  condition?,  and  conduct 
other  research  relating  to  health 
problems,  in  recognition  of  the  fact  the 
that  occupations  health  standards 
present  problems  often  different  from 
those  involved  in  occupational  safety." 
(emphasis  added). 

The  le^lative  history  indicates       I 
Congressional  concern  for  reduction  in 
health  risk  from  both  the  recognized 
hazards  and  ftom  the  many  newly       I 
utilized  chemicals.  Congress  stated  in 
1970, 

In  the  fieid  of  occupational  lieaitb  die  view 
is  partioilariy  bleak,  and  due  to  the  lack  of 
infonnation  and  records,  may  well  be 
considerably  woise  than  we  currently  know. 
Occupational  diseases  which  first 
commanded  attention  at  the  beginning  of  the 
Industrial  Revehition  are  still  andermining 
the  health  of  workers.  Sufostaatial  nnmbers. 
even  today,  fail  victim  to  to  sacient  iodiMtnal 
poisons  sacfa  as  lead  and  mercury.  Woikeis 
in  the  dusty  trades  still  contract  various 
respiratory  diseases.  O^aet  materials  in 
industrial  use  are  only  now  being  discovered 
to  have  toxic  effects.  In  addition, 
technolo^ca)  advances  and  new  processes  in 
American  indvatry  have  l>rought  manerous 
new  hazards  to  thie  woskplaca.  Cafcinogenk 


chemicals,  lasers,  idtrasonic  energy, 
beiylliiun  melal  epoxy  rasins.  pesticides, 
among  otheis.  all  present  incipient  threats  to 
the  health  of  workers.  Indeed,  new  materials 
and  processes  are  being  introduced  into 
industry  at  a  much  faster  rate  than  the 
present  meager  resources  of  occupational 
health  can  keep  ap  witt.  It  is  estimated  that 
every  20  minutes  a  new  snd  potentially  toxic 
chemical  is  introduced  into  indostry.  New 
processes  and  new  ressnrces  of  eaeigy 
present  occupational  health  proUains  c»f 
unprecedented  complexity.  (Senate  Report 
91-1282.  p.  2) 

To  accorapliah  the  goal  of  protecting 
workers  from  occupationally  related 
disease  Congress  created  a  three- 
pronged  appKMcii  in  the  OSH  Act. 

First.  Con^raa  desired  that  OSHA.  as 
soon  as  possible  after  it  was 
established,  have  in  existence  a  set  (rf 
basic,  minimum  health  and  safety 
standards.  To  accomplish  this  it 
provided  in  section  6(a]  of  the  OSH  Act 
that  OSHA  should  adopt  within  ito  Brst 
two  years,  without  hearing  or  public 
comment,  established  federal  standards 
and  national  consensus  standards. 

*At  that  time,  under  the  Wakh-Healey 
Act.  The  Department  of  Labor  had 
adopted  for  government  contractors 
approximately  400  health  standards 
based  on  the  Threshold  Limit  Value 
(TLV)  recommendations  of  the 
Americao  Conference  of  Governmental 
Industrial  Hygientists  (ACGIH).  Those 
were  adopted  as  established  federal 
standards.  In  addition  about  25 
additional  exposure  limits  had  been 
recommended  by  the  American 
Standards  Association  (presently  called 
the  American  National  Standards 
Institute).  Those  were  adopted  as 
national  consensus  standairds.  OSHA 
adopted  these  initial  exposure  limits  in 
May  1971.  They  an  fiw  the  most  part  the 
maximum  air  contaminant  levels  set 
forth  in  Tables  Z-1,  Z-2,  and  Z-3  of  29 
CFR  1910.1000. 

Congress  reco9:t)zed  the  need  to 
update  &ese  standards.  It  created  two 
mechanisBS  for  updating  health 
standards:  Regular  or  ''6(b)"  standards 
and  emergency  or  "6(c)"  standards. 

Congress  specified  the  procedures  for 
regular  standards  in  sections  6(b)  (l)-{4) 
and  6(f).  They  provide  that:  The  public 
may  petition  for  new  standardr,  OSKA. 
may  set  op  an  advisory  committee;  and. 
before  issuing  a  standard,  OSHA  most 
publish  a  proposal  writh  an  explanatory 
preamble,  request  public  comments  and 
publish  an  explanatory  preamble  with 
the  final  standard,  bi  addition  to  these 
general  requirements  of  informal 
rulemaking.  Congress  specified  th^t 
OSHA  must  hold  an  oral  hearing  if 
requested  and  support  its  determination 
Mrith  sobstmitial  evidence  in  the 
rulemaking  record. 


Congress  set  forth  Hie  criteria  for 
heetth  standards  in  section  8(b)(S]  of  its 
Act  This  sUted: 

Hie  Secretary,  ia  promulgatiBg  standards 
dealing  with  toxic  materials  or  harmAil 
physical  agents  under  this  sut>section,  shall 
set  the  standard  which  asost  adet)nately 
assores,  to  tfie  extent  fisasibie.  on  the  basis  of 
the  best  avaflaMe  evidenoe.  that  no  employee 
will  suffer  material  impairment  of  heal  A  or 
functional  capacity  even  if  sodi  employee 
has  Rgolar  exposures  to  the  hazard  dealt 
with  By  such  standard  for  the  period  of  his 
working  life.  Development  of  standards  under 
this  subsection  shall  be  based  upon  research, 
demonstrations,  experiments,  arid  such  other 
information  as  may  )>e  appropriate.  In 
addition  to  ^  attainment  of  the  ht^test 
degree  of  heahh  and  safety  protection  for  the 
employee,  other  considerations  shall  be  the 
latest  available  scientific  data  in  the  fiald,  the 
feasibility  of  the  standards,  and  experience 
gained  under  this  and  other  health  and  safety 
laws.  Whenever  practicable,  the  standard 
promulgated  shad  be  expressed  in  terms  of 
objective  criteria  and  of  the  performance 
desired. 

Congress  also  provided  in  section  6(c) 
for  the  issuance  of  Emergency 
Temporary  Standards  (ET8)  to  take 
immediate  effect  without  rulemaking. 
However,  OSHA  is  to  issue  a  proposal 
and  complete  a  section  6(b)  rulemaking  . 
within  6  months.  Hie  criteria  for  issuing 
an  ETSis  that  "emplosrers  are  exposed 
to  grave  danger  from  exposure  to 
substances  or  agents  determined  to  be 
toxic  or  physically  harmful  or  from  new 
hazards,  and  tbat  sach  emergency 
standard  Is  necessary  to  protect 
employees  frtusn  that  danger."  OSHA 
has  found  that  section  e(c)  procedures 
have  not  generally  accelerated  the 
regulatory  process.  Most  ETS's  have 
been  litigated,  and  fudicial  stays  have 
been  issued  either  on  procedural  or 
substantive  grounds. 

Since  the  passage  of  the  Act  in  1970, 
OSHA  has  made  substantial  progress 
improving  1)ie  occapaticnial  healtii  of 
wofikers  for  some  priority  health 
hazards.  Asbestos  and  nsenic 
exposures  b^ve  been  dramatically 
reduced,  sul^tantially  reducing  cancer 
risk  to  employees.  Lead  exposures  have 
been  reduced  and  we  are  now  seeing  a 
major  reduction  in  employee  blood  lead 
levels,  and  lead  related  diseases.  Cotton 
dust  exposures  have  been.reduced  and 
byssinosis  has  been  nearly  eliminated 
from  the  textile  work  force.  OSHA  has 
also  substantially  reduced  significant 
health  risk  from  some  of  the  newer 
chemicals  such  as  ethylene  oxide  and 
vinyl  chloride. 

Throng  the  hazard  communication 
and  access  to  employee  expostire  and 
medical  records  standards,  OSHA  has 
greatiy  expanded  ttie  abilily  of 


employees  to  learn  about  and  protect 
themselves  hota  health  HiTards 

OSUA's  standards  have  proven  to  be 
feasible,  often  costing  less  than 
estimated.  Tht  vinyl  chloride  standard 
cost  one-tMft  OSiA's  contractor's 
estimate.  The  cotton  dnst  standard  has 
been  credited  with  improving  the 
industry's  competitiveness  and 
productivity  svhile  costing  ope-half 
OSHA's  estimate. 

The  preambles  to  OSHA  standards 
have  been  lengthy,  detailed  and 
sophisticated.  They  have  thoroughly 
analyzed  health  studies  and 
controversial  scientific  issues  about 
carcinogencity  and  risk  assessment. 
Extensive  analyses  of  feasibility  have 
been  made. 

OSHA  has  issued  only  24  substance- 
specific  health  regnlaticNis  since  its 
creation.  It  has  not  been  able  to  review 
the  many  thousands  of  currently 
unregdated  chemicals  in  the  workplace 
nor  to  keep  up  with  reviewing  the 
several  thousand  new  chemicals 
introduced  since  its  creation.  It  has  not 
been  aWe  to  fuDy  review  the  literature 
to  determine  if  lower  limits  are  needed 
for  many  of  the  approximately  400 
substances  it  now  regulates. 

Using  past  approadies  and  practices, 
OSHA  could  continue  to  regulate  a 
smaU  number  of  the  high  priority 
substances  and  those  of  greatest  public 
interest  However,  it  would  take 
decades  to  review  currently  used 
chemicals  and  OSHA  would  never  be 
able  to  keep  op  with  the  many  diemicals 
which  will  be  newly  introduced  in  die 
future. 

OSHA  believes  it  is  a  ma)or  priority  to 
update  its  existing  PEL's  and  to  make  a 
substantial  eScn-t  to  control  exposure  to 
chemicals  newly  used  in  the  woiicplace 
for  which  no  exposure  limits  exist  The 
existing  health  literature  and  expert 
judgment  indicate  that  such  new  or 
lower  limits  are  needed  to  protect 
against  many  types  of  deleterious  health 
efCects.  These  include  kidney  and  liver 
diseeses,  respiratory  diseases, 
reductions  in  lung  fiinctifHi,  nerve 
disorders  and  reduction  in  nerve 
fimction,  carcinogenicity,  irritation  to 
the  eyes,  throat,  skin  anid  odier  organs 
which  prevent  working  safely  and  many 
other  disovders  and  dysfunctions. 

As  the  preliminary  regulatory  analysis 
indicates,  millions  ol  employees  in  total 
are  exposed  to  levels  of  these  chemicals 
which,  the  literature  or  expert  opinion 
indicates,  do  or  may  create  deleterious 
health  eEfects.  Oearly,  it  is  a  most 
important  occupational  health  priority  to 
reduce  or  eliminate  such  disease  and 
material  iinpaiiments  of  health. 

Congress  clearly  indicated  that  it  was 
a  major  Congressional  priority  to 


consider  and  control,  when  needed,  the 
many  thousands  of  unregulated 
chemicals,  and  \4}date  the  existing  Z- 
Table  chemicals.  For  example,  the 
previous  quotation  indicated  Congress' 
concern  with  the  thousands  of  newly 
introduced  chemicals.  Congress  also 
stated. 

Accordingly,  it  is  essential  that  soch 
standards  (Tattle  Z  cheraicats)  be  constantly 
improved  sad  replaced  as  new  knowledge 
and  techniques  are  developed.  In  addition 
there  are  occupational  hazards,  particularly 
those  affecting  health — which  are  not 
covered  by  any  standards  at  all.  (Senate 
Report  91-1282,  p.  9). 

Government  agencies  and 
professioBal  oi;ganizations  have  also 
recommended  that  OSHA  lower 
exposures  for  many  Table-Z  substances 
and  add  limits  for  currently'unregulated 
substances.  Hie  National  Institute  for 
Occupational  Safety  and  Health  has 
recommended  new  or  lower  exposure 
limits  for  approximately  160  chemicals 
(REL's)  in  its  Recommendations  for 
Occupational  Safety  and  Health 
Standards.  September  1986. 

The  American  Conference  of 
Governmental  Industrial  Hygienists 
(ACGIH)  1987-88  Threshold  ymit 
Values  (TLVs)  adopted  new  exposure 
limits  for  approximately  200  substences 
not  regulated  by  OSHA,  and  lower 
limits,  short-term  exposure  limits,  ceiling 
or  skin  limits  for  approximately  200 
substances  now  r^(ulated  by  OSHA. 

Id  light  of  its  priority  to  address  the 
many  unregulated  health  hazards  and 
improve  the  existing  Table  Z  limits, 
OSHA  commenced  a  review  process  to 
determine  the  best  way  to  achieve  this 
goal.  It  has  reviewed  its  past  history  and 
set  up  an  internal  task  force  to  consider 
the  matter.  OSHA  requested  the 
Administrative  Conference  of  the  United 
States  to  stiuly  the  issue  and  make 
recommendations. 

In  other  rulemakings,  important 
factors  as  discussed  below  led  OSHA  to 
perform  detailed  analyses,  consider  all 
possible  issaes,  write  lengthy  preambles 
and  have  extensive  administrative 
procedures.  However,  in  OSHA's  view, 
to  review  and  regulate  many  substances 
in  a  reasonable  period  requires  some 
narrowing  of  the  issues,  focus  of 
analysis,  and  reducing  the  length  of  the 
discussions  in  the  preamble. 

The  factors  that  led  to  OSHA's 
detailed  approach  to  analysis  are  clear 
from  OSHA's  history:  when  OSHA 
issued  a  health  standard  it  would  be 
sued  both  by  industry  arguing  its  health 
standards  were  too  strict  and  by  unions 
arguing  ti«  MMndards  were  not  strict 
enou^  For  exanqde.  in  1974,  OSHA 
issued  standards  for  14  carcinogens  (39 
FR  3756;  Jan.  29. 1974).  Industry  sued. 


claiming  that  OSHA's  procedures  were 
inadeqaate  and  various  studies  were 
poorly  done.  The  lutions  sued  arguing 
that  OSHA  had  not  seta  no  detectable 
exposure  level,  had  not  set  up  a  permit 
system  and  had  not  set  detailed  enough 
requirements  for  medical  examinations. 
See  Synthetic  Organic  Chemical  Mfgs. 
V.  Breanan:  Oil  Chemical  &  Atomic 
Workers  v.  Brennaa.  503  F.2d  1155. 506 
F2d  385  (3rd  Cir.  1974). 

More  recently  industry  challenged  the 
ethylene  oxide  standard  as  being  too 
low  and  the  unions  challenged  the  same 
standard  for  not  including  a  short  term 
exposure  limit  (STEL).  See  Public 
Citizen  Health  Research  Group  et  al  v. 
Tyson;  Assoc,  of  Ethylene  Oxide  Users 
V.  Tyson.  796  F.  2d  1479  (D.C.  Cir.  1986). 

OSHA  also  found  diat  lengthy 
■discussions  of  what  it  perceived  were   ■ 
major  issues  and  less  detailed 
discussion  of  what  it  perceived  to  be 
minor  issues  or  issues  which  could  wait 
until  another  day  sometimes  resulted  in 
a  court  remand.  For  example,  the 
preambles  to  the  final  lead  standard 
were  over  100  Federal  Register  pages  (43 
FR  52952,  Nov.  14, 1978;  43  FR  54354, 
Nov.  21. 1978)  and  included  extensive 
health  and  feasibility  discussions. 
However,  the  feasibility  discussions 
were  brief  for  tiiose  segments  of 
industry  which  OSHA  believed  had 
fewer  problems.  TTie  court  generally 
upheld  the  standard  but  remanded  for 
reconsideration  some  of  those  segments. 
(See  OSHA's  similar  experience  for 
Asbestos,  Building  and  Construction 
Trades  vs.  Brock.  88-1359  (DC.  Circ.. 
Fjeb.  2, 1988))  United  States  Workers  v. 
Marshall  M7  F.  2d  1189  (D.C.  Cir.  1980). 
Enei^etic  industry  challenges, 
difficulties  in  gathering  detailed  data 
and  some  lengthy  agency  reviews  have 
resulted  in  a  major  commitment  of 
OSHA  resources,  numerous  hearings 
and  several  Federal  Register  notices,  in 
attempting  to  complete  this  remand.  In 
another  example,  a  court  did  not  accept 
the  agency's  decision  to  intially  limit  the 
hazard  communication  regulation  to  the 
manufactiiring  sector  though  the 
standard  as  issued  created  major 
employee  protection  benefits.  United 
Steelworkers  v.  Auchter.  763  F.  2d  728 
(3rd  Cir.  1985.). 

The  success  of  a  project  to  regulate  a 
large  backlog  of  chemicals  for  which 
there  is  a  generally  recognized  need  for 
new  or  improved  employee  protection 
requires  some  recognition  of  the  need 
for  agency  flexibility  in  several  areas. 
One  is  in  narrowing  the  scope  of  the 
issues  to  be  covered.  A  second  is  in  less 
detailed  discussion  for  each  substance 
Third  is  in  the  flexibility  not  to  cover 
some  issues  at  the  present  time  when 
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administrative  resources  are  not 
available  to  consider  them.  In  the  future 
when  resources  are  available,  the 
Agency  will  decide  whether  the  issues 
have  priority. 

OSHA,  in  its  first  17  years  has  also 
had  to  address  difficult  scientific, 
feasibility  and  policy  issues.  These 
include  extrapolation  from  animal  data 
to  humans,  (ETO  supra),  epidemiology 
risk  assessment  and  significant  risk 
analysis  (Arsenic,  48  FR  1864.  Jan.  14, 
1983:  Asbestos,  51  PR  22812.  June  20. 
1966),  feasibility  for  industries  with 
aging  facilities  (lead,  arsenic,  supra), 
lowest  feasible  level  (Benzene,  52  FR 
34460.  Sept.  11, 1987,  for  example)  and 
others. 

In  response  to  both  the  court 
challenges  and  the  need  to  face  difficult 
issues,  OSHA  has  engaged  in  detailed 
and  extensive  analyses.  These  have 
resulted  in  lengthier  preamble 
discussions  and  in-depth  analyses  for  all 
issues.  For  example,  the  1986  asbestos 
final  standard  as  published  in  the 
Federal  Register  had  a  100  page 
explanatory  preamble  for  general 
industry.  The  original  asbestos  Sec.  6(b) 
standard  had  a  2  page  preamble  (37  FR 
11318,  June  7. 1972). 

Now  that  OSHA  has  reviewed  these 
issues  in  depth  several  times,  has 
experience  "gained  under  this  *  *  * 
law"  (sec.  6(bK5))  on  these  issues,  and 
has  had  its  analysis  upheld  in  the 
Courts,  somewhat  less  detailed 
chemical-by-chemical  analyses  should 
be  appropriate.  The  accumulated 
judicial  guidance  and  agency  experience 
reduces  the  need  for  as  extensive  a 
discussion  of  some  of  the  issues. 

Overall,  this  preamble  is  lengthy  and 
both  the  scientific  and  feasibility 
analyses  are  loiter  than  in  previous 
OSHA  rulemaking.  OSHA  is  fiilly 
meeting  the  requirements  to  analyze 
significant  risk  and  feasibility.  However, 
the  analyses  for  each  chemical  are 
briefer  than  that  provided  as  part  of 
individual  rulemaking. 

OSHA  has  also  followed  the  more 
extensive  administrative  ph>cedure  of 
what  is  called  hybrid  rulemaking  rather 
than  the  minimum  requirements  of 
informal  rulemaking.  (See  the  OSHA 
procedural  rules  in  29  CFR  Part  1911.) 
This  includes  oral  hearings,  questioning 
by  the  public  in  hearings,  extensive  right 
to  comment  decision  based  on  an 
identified  record  and  an  Administrative 
Law  Judge  presiding  at  hearings. 

As  discussed  above,  in  part  this  is  a 
requirement  of  the  OSHA  Act.  However, 
it  also  reflects  relevant  legal  doctrine. 
See  International  Harvester  v. 
Ruckleshouse.  478F  2d  615  (D.C.  Cir. 
1973).  This  approach  has  served  OSHA 
well  by  increasing  the  Agency's 


knowledge,  and  gahiing  commendation 
from  the  courts.  See  Industrial  Union 
Dept.  V.  Hodgson.  499  F.  2d  467  (D.C. 
Circ.  1974).  It  has  also  been  commended 
in  the  academic  community. 

OSHA  is  not  short-cutting  its 
administrative  procedures  in  this  matter. 
However,  it  is.  of  course,  covering  more 
territory  in  a  single  proposal  for 
exposure  limits  than  it  has  previously. 
(OSHA's  hazard  communication 
regulation,  which  also  has  very  %vide 
scope,  was  covered  in  a  single 
proceeding  and  was  upheld.)  This 
method  seems  reasonable  to  OSHA  in 
light  of  the  nature  of  its  proposal  and  its 
past  experience.  Also  the  Supreme 
Court  in  Vermont  Yankee  v.  N.R.D.C., 
435,  U.S.  519. 543.44  (1798)  has  indicated 
that  agencies  have  broad  flexibility  in 
devising  appropriate  administrative 
procedures.  It  stated  that: 
"administrative  agencies  should  be  fiee 
to  fashion  their  own  rules  of  procedure, 
and  to  pursue  methods  of  inquiry 
capable  of  permitting  them  to  discharge 
their  multitudinous  duties. 

Additional  factors  which  have 
affected  the  number  of  health  standards 
issued  by  OSHA  include  various 
policies  of  Congress  and  the  President. 
OSHA  develops  Environmental  Impact 
Statements  as  required  by  the  National 
Environmental  Policy  Act.  conducts 
Regulatory  Flexibility  Analyses  as 
required  by  the  Regulatory  Flexibility 
Act  and  conducts  detailed  analysis 
required  by  the  Paperwork  Reduction 
Act.  AU  of  the  Presidents  during 
OSHA's  existence  have  stressed  the 
need  to  reduce  inflation  and  improve  die 
cost  effectiveness  of  regulations.  Under 
various  Executive  Orders  (E.0. 12044, 
12291)  OSHA  has  been  required  to 
perform  extensive  economic  analyses. 
OSHA,  of  course,  must  continue  to  CMry 
out  these  important  goals  of  Congress 
and  the  President. 

As  mentioned,  OSHA  consulted  with 
the  Administrative  Conference  of  the 
United  States  on  appropriate  procediues 
to  face  the  issue  of  the  large  number  of 
chemicals  which  needed  new  exposure 
limits.  The  Conference  issued  two 
lengthy  reports  of  a  study  by  two 
professors  of  administrative  law.  After 
extensive  consideration,  it  made  two 
sets  of  recommendations  to  OSHA, 
Recommendation  87-1,  52  FR  23629 
(1987)  and  87-10. 92  FR  40147  (Dec.  30. 
1987). 

The  Administrative  Conference 
specifically  reconunended: 

1.  Updating  the  1971  Consensus  Standards. 
The  Occupational  Safety  and  Health 
Administration,  as  an  interim  step  should 
continue  to  update  the  Table  Z  national 
consensus  standards  adopted  in  1971  if 
updating  can  be  accomplished  by  expedited 


rulemaking  procedure  (e.g.,  including  more 
concise  preambles]  appropriate  to  the  nature 
of  the  revised  Table.  OSHA  shouM  update 
the  1971  standards  on  a  generic  basis  (i.e.. 
include  multiple  standaids  in  one  proceeding) 
when  consensus  recommendatioiu  are 
available,  which  are  generally  accepted  by 
employers  and  woikers  in  the  affected 
industries,  and  when  the  new  standards  can 
be  evaluated  on  the  basis  of  risk  and 
feasibility  information  reasonably  available 
to  the  Agency.  This  interim  step  should  hot 
interfere  with  OSHA's  continuing 
responsibihty  to  promulgate  and  modify 
safety  and  health  standards. 

As  diis  discussion  indicates  there  is 
clear  and  generally  recognized  need  to 
improve  occupational  health  protection 
of  workers  from  a  substantial  number  of 
chemicals  which  are  present  in  the 
workplace.  Clearly  an  improved 
approach  to  regulation  is  needed  to 
solve  this  problem  in  a  reasonable  time 
period.  OSHA  has  reviewed  the  law. 
Congressional  intent,  its  history,  and  the 
recommendations  of  experts.  Based  on 
this  review.  OSHA  has  adopted  the 
approach  reflected  in  this  proposal  and 
described  in  greater  detail  in  the 
approach  section  below. 

OSHA  believes  that  the  proposal  will 
lead  to  a  major  improvement  in 
occupational  health,  probably  the 
greatest  improvement  it  can  achieve  in  a 
short  period  of  time.  Consequently,  it 
believes  it  is  justified  to  make,  as  one  of 
its  first  priorities,  reducing  exposure  to 
approximately  400  substances.  It 
believes  it  is  appropriate  to  leave  for 
later  standards  and  a  second  stage,  of 
somewhat  lower  priority,  more  detailed 
analyses  of  some  substances,  where 
lower  limits  may  be  appropriate,  and 
review  of  the  need  for  medical, 
monitoring  and  industrial  hygiene 
provisions  is  required. 

C.  Approach 

This  proposed  rulemaking  represents 
a  different  OSHA  approach  to  the 
problem  of  setting  permissible  exposure 
limits  for  the  wide  variety  of  potentially^ 
■  hazardous  substances  present  in  the  ^  ^  '^\\ 
work  place.  Under  typical  section  6(b) 
rulemaking,  OSHA  has  developed 
detailed  standards  for  individual 
substances  based  on  an  extensive 
review  of  all  available  information.  This 
is  an  extremely  time  and  resource- 
intensive  process.  In  the  proposed 
rulemaking,  OSHA  will  rely  to  a  large 
extent  on  the  evaluation  of  other 
existing  exposure  limits  which  have 
been  developed  and  Mridely  accepted  as 
health  protection  guidelines, 
recommendations,  or  regulations 
together  with  an  evaluation  of  the  more 
important  studies  for  each  substance. 
These  sources  have  been  developed  by 


various  oc^nizations  within  and 
outside  4he  United  States. 

Analysis  of  all  these  guideKnes  clearly 
documented  tike  inadequacies  of  the 
existing  Permissible  Exposure  Limits 
(PEL),  defiaed  in  the  $  1910.1000  Z- 
iTables,  wliich  were  all  developed  prior 
to  196a  Further  analysis  identified  two 
soiBces,  the  American  CtHiference  of 
Governmental  Industrial  Hygienists, 
Threshold  Uniit  Values  (ACGIH/TLV) 
and  the  National  Institute  for 
Occupational  Safety  and  Health, 
Reootimended  BjqMwure  Limits 
(NIOSH/REL's).  which  could  be  used  in 
this  mlerasking.  The  TLV's  were  used  to 
ident^  those  substances  to  be 
considered  in  &is  rulemaking.  Both  die 
REL's  and  TLV's  were  used  to  permit 
OSHA  to  determine  which  limits 
provide  a  more  appropriate  permissible 
exposure  limit  in  light  of  the  evidence 
and  the  statutory  requirements  OSklA. 
must  fcrilow.  A  detailed  explanation  of 
this  analysts  is  provided  in  a  separate 
section  of  thn  preamble.  Tlie 
justiCk»tions  for  limiting  this  proposed 
rulemaking  to  die  question  of  allowable 
air  concentrations,  without  considering 
ancillary  requirements,  such  as  control 
methods,  personal  protective  equipment, 
training,  etc..  are  described  in  a  separate 
section  of  this  preamble. 

While  OSHA  has  relied  extensively 
on  the  giddance  provided  by  the 
documentation  for  the  ACGIH  TLVs 
and  NIO^l  REL's,  OSHA  has  also 
reviewed  other  health  effects  data  to 
determine,  as  the  OSHA  Act  requires,  if 
significant  risks  exist;  if  the  new 
exposure  limits  would  substantially 
reduce  that  risk;  and  if  technological 
and  economic  feasibility  exists  for  the 
proposed  PEL's.  OSHA  has  concentrated 
its  efforts  on  reviewing  summaries  of  the 
major  studies,  with  emphasis  on  the 
Uterature  used  to  support  (he  exposure 
limits  proposed  by  NIOSH  and  ACGIH 
for  the  several  hundred  substances 
being  considered  in  this  proposed 
rulemaking.  Widi  this  approach,  it  is  not 
necessary  to  analyze  in  depth  all 
available  studies  for  each  substance. 
When  the  studies  support  the 
recomiB«|Sded  level  within  the  context 
of  OSFiA's  legal  requirements,  OSHA  is 
proposmg  to  adopt  either  the  TLV  or 
REL.  rather  than  attempt  a  detailed 
analysis.  The  details  of  the  approach 
used  to  resolve  differences  between 
individual  permissible  exposure  limits 
are  provided  in  another  section  of  the 
preambl&  This  preamble  will  discuss 
the  health  effects  and  risk  for  each 
substance  being  considered. 

OSHA  is  A*o  engaging  in  an 
extensive  analjrsis  of  tedmological  and 
econoHitc  Csasibility.  OSHA  is  utmsing: 


A  review  of  the  literatiue;  expert 
professional  judgement  by  a  selected 
group  of  certified  industrial  hygienists 
and  professional  engineers;  a  large  scale 
survey  of  past  experiences  in  the  work 
place;  and  input  from  several  computer- 
processable  data  bases  to  determine 
whether  the  proposed  levels  are 
technolo^cally  and  economically 
feasible.  The  survey  will  be  focused  by 
using  existing  exposure  sampling  data 
which  indicate  usage  and  the  level  of 
compliance  already  achieved.  OSHA  is 
not  attempting  to  analyze  the  feasibility 
of  alternative  proposed  exposure  levels 
except  where  the  TLV  and  REL  differ 
sign^caatly.  fai  diose  instances  only  the 
REL  aad  TLV  are  considered.  However, 
the  absence  of  adequate  feasibility 
infonnation  for  a  given  TLV  or  REL  will 
eliminate  that  e}q>osure  level  from 
consideration  as  a  possible  OSHA  PEL. 

To  attain  die  objectives  of  the 
proposed  rnenaking,  it  has  been 
necessary  to  limit  the  discussion  of 
health  effects  ibr  each  individual 
substance.  To  use  diis  approach,  and 
satisfy  the  technical  and  legal     * 
requirements  for  section  6(b] 
rulemaldng.  OSHA  has  identified  15 
health  effect  categories  to  include  all  the 
substances  considered  in  the 
rulemaking.  While  some  substances 
have  health  effects  which  fall  into  more 
than  one  category,  for  purposes  of 
organization,  OSHA  has  grouped  the 
substances  according  to  the  ACGIH 
rationale  for  identifying  the  primary 
health  effect.  For  each  of  these  groups 
there  is  a  generic  discussion  of  the 
general  health  effects  considerations 
which  lead  to  the  develq;nBent  of 
permissible  air  concentrations  for  those 
substances  falling  within  that  category. 
This  is  then  supplemented  by  a  limited 
discussion  of:  health  effects,  significance 
of  risk,  and  risk  reduction  for  each 
substance,  primarily  based  on  the  TLV 
and  REL  documentation.  In  eadi 
instance,  OSHA  reaches  its  own 
conclusion  regarding  which  (if  either)  of 
these  limits  are  appropriate.  OSHA  is 
also  considering  odier  relevant 
guidelines  for  allowable  air 
concentrations  to  identify  any  specific 
substances  which  require  special 
attention. 

This  preamble  will  include  the  generic 
discusiions  for  all  15  health  effects 
groups,  and  an  evaluation  of  the  specific 
substances. 

O^IA  anticipates  that  there  are  three 
possible  outcomes  for  the  proposed 
PEL'S  in  this  proposal.  These  are: 

(1)  The  final  rule  adopts  the  proposed 
limits. 


(2)  The  final  rule  adopts  limits 
different  from  the  existing  or  proposed 
limits. 

(3)  The  final  rule  adopts  no  changes  to 
the  existing  limits. 

To  make  a  decision  between  these 
three  alternatives,  OSHA  will  consider 
three  types  of  information. 

(a)  Facts,  objectively  defined  on  the 
basis  of  information  now  available 

(b)  Policy  judgment  consistent  with 
the  statutory  requirements  the  Agency 
must  fcUow. 

(c)  Assessment  of  the  record 
presented  during  or  as  a  result  of  the 
public  hearing  scheduled  for  this 
rulemaking.  This  assessment  of  the 
record  will  consider  both  factual  and 
policy  informatioTL 

Specific  evidence  which  OSHA  will 
consider  includes  the  following: 

Number  of  exposed  employees  at 
various  exposure  levels,  number  of 
manufacturing  processes  involved, 
quantity  of  material  involved,  cost  of 
compliance,  type  of  effect  (e.g.,  acute, 
chronic),  severity  of  health  effects, 
absence  of  an  existing  PEL,  magnitude 
of  proposed  change  to  PEL,  general 
acceptance  of  proposed  PEL,  and  quality 
of  the  evidence. 

OSHA  will  use  all  these  criteria  in 
reaching  its  final  decisions  based  on 
statutory  requirements  for  each  of  tiie 
substances  currendy  included  in  the 
proposal 

.In  most  previous  health  rulemalungs 
subsequent  to  the  boizene  decision 
OSHA  has  regulated  health  hazards 
which  have  posed  risks  above  1  in  a 
thousand  over  a  working  lifetime.  These 
are  cleariy  in  the  range  of  risks  which 
the  agency  generally  considers 
"significant."  These  risks  have  been 
quantified  through  risk  assessments 
using  accepted  statistical  techniques.  In 
most  of  these  rulemalungs,  the  limits  of 
the  agency's  action  have  been 
determined  by  the  constraint  of 
feasibility,  meaning  that  significant  risks 
were  likely  to  remain  aUthe  new  levels, 
according  to  the  quantitative  risk 
assessments,  but  that  further  reductions 
in  exposures  were  feasible.  In  the 
formaldehyde  final  rulemaking  OSHA 
stated  that  regarding  the  question  of 
significant  risk,  it  "beHeves  that  figures 
of  0.6  per  100,000  (i.e.,  6  in  one  million) 
predicted  by  the  lower  end  of  the  range 
may  be  approaching  a  level  that  can  be 
viewed  as  safe  in  the  context  of  the 
workplace  environment. 

Most  of  O^iA's  prior  standards  have 
involved  chronic  health  hazards  where 
studies  have  identified  risks  at  relatively 
high  levels  of  exposure.  OSHA  utilized 
standard  risk  assessment  models  to 
estimate  risks  at  lower  levels  of 
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exposure.  It  used  these  estimates  as  the 
basis  for  significant  risk  detenninations 
at  existing  and  proposed  levels. 

Many  of  the  substances  OSHA  is 
regulating  in  this  proposed  rulemaking 
are  acute  hazards.  Studies  indicate  that 
workers  may  suffer  health  effect  at  a 
level  close  to  the  current  exposure  limit, 
or  if  not  exposure  limit  exists,  at  a 
specific  level.  With  data  close  to  the 
level  of  interest,  extensive  extrapolation 
is  not  necessary  and  the  primary 
question  is  what  level  wiU  substantially 
reduce  or  eliminate  the  significant  risk 
identified. 

OSHA  is  relying  on  guidelines  already 
available  in  the  literature,  which  use  a 
variety  of  adjustments  to  account  for  the 
uncertainties  inherent  in  translating 
animal  or  hiunan  health  studies  to  the 
actual  work  situation.  Adjustments  are 
required  due  to  inter-species  and  intra- 
species  variations,  sex  and  age 
differences,  and  the  limited  statistical 
power  of  typical  studies.  Statistical 
power  is  frequently  Umited  because  of 
the  small  number  of  test  subjects,  and 
the  time  constraints  regarding  single  or 
repeated  exposures.  For  the  same        | 
reason  the  available  studies  may  not 
support  precise  quantitative  estimates  of 
the  probability  of  adverse  health  effects. 
In  these  situations,  even  where  the 
presence  of  risk  is  well-established  at 
the  current  level,  it  may  not  be  possible 
to  reach  a  conclusion  concerning  the 
precise  point  at  which  that  risk  ceases 
to  be  significant,  in  other  words,  how  far 
exposure  limits  should  be  reduced. 
However,  the  evidence  may  be  sufficient 
to  justify  a  specific  level  as  substantially 
reducing  or  eliminating  significant  risk. 

The  &ipreme  Court  has  indicated  that 
the  decision  about  whether  a  particular 
level  of  risk  is  significant  will  be  based 
on  largely  on  policy  considerations. 
OSHA  will  include  in  the  final  rule  only 
those  limits  which  the  record  supports 
as  being  consistent  with  the  statutory 
requirement  that  OSHA  must  follow.  In 
carrying  out  this  responsibility  OSHA 
will  consider  the  quality  of  the  evidence, 
the  type  of  risk,  the  reasonableness  of 
the  risk  assessment  or  evidence  of  risk, 
the  substantial  reduction  or  elimination 
of  significant  risk,  and  the 
appropriateness  of  the  final  limit,  taking 
into  account  statutory  requirements,  the 
cost  and  compliance  factors,  and  policy 
considerations.  Where  more  information 
is  required  to  support  a  new  final  rule, 
the  agency  will  collect  it  before  revising 
existing  limits  or  establishing  new 
limits.  Policy  discretion  is  particularly 
appropriate  where  risk  appears  to  be  in 
the  range  where  the  question  of  its 
insignificance  is  presented.  1 

OSHA  is  proposing  to  regulate  428 
chemicals  in  this  proceeding.  In 


developing  new  PELs  for  some  of  these 
chemicals,  questions  may  arise  about 
the  point  at  which  the  risks  associated 
with  them  become  insignificant  (See  the 
discussion  about  formaldehyde  quoted 
above.)  EPA  and  FEIA  have  recently 
considered  analogous  issues  under  other 
statutory  authorities,  specifically,  what 
levels  of  risk  are  sufficiently  low  so  that 
no  further  regulatory  action  is  necessary 
or  where  there  is  more  discretion 
whether  to  take  action  or  not. 

The  PDA  has  indicated  that  in  its 
view,  risks  of  less  than  one  in  one- 
million  from  a  hfetime  of  exposure  are 
de  minimus.  See  51  PR  28344  at  362 
August  7, 1986  and  Public  Citizen  v. 
Young,  831  P.  2d  1106  (D.C.  Cir.,  1987). 
"FDA's  proposed  one-in-one  million 
dividing  point  has  been  used  by  EPA  to 
distinguish  acceptable  and  unacceptable 
risks.  119  PR  46294  (1964)  (general 
guideline);  51  PR  1602, 1635  (1986) 
(hazardous  wastes).  FDA  has  used  the 
same  break  point  to  determine  whether 
the  general  safety  clause  of  the  Act 
applies.  47  FR 14 138  (1982)  "Public 
Citizen.  Note  4  ibid.  Public  comment  is 
invited  on  how  OSHA  should,  as  a 
matter  of  policy,  address  these  issues. 

Policy  discretion  concerning  the 
appropriate  extent  of  regulation  if  any 
may  be  particularly  appropriate  where 
risk  appears  to  be  in  the  range  between 
clearly  significant  and  de  minimus, 
when  the  question  of  its  insignificance  is 
presented.  One  area  of  such  discretion 
may  be  whether  ancillary  provisions  are 
appropriate  when  risk -is  in  this  middle 
range.  For  example,  medical  screening 
tests  may  not  be  as  effective,  or  the  side 
effects  may  outweigh  their  value  when 
the  predicted  risk  is  relatively  low,  and 
it  is  of  value  to  focus  medical  resources 
where  these  have  greater  value.  See,  for 
example,  discussion  of  medical 
surveillance  for  OSHA's  arsenic 
standard.  43  FR  19620-1  (May  5, 1978) 
and  benzene  standard,  52  FR  34547-64 
(September  11, 1987). 

On  the  other  hand,  the  Supreme  Court 
stated  in  the  benzene  decision  about 
medical  surveillance  that,  "It  should 
also  be  noted  that,  in  setting  a 
permissible  exposure  level  in  reUance 
on  less-than-perfect  methods,  OSHA 
would  have  the  benefit  of  a  backstop  in 
the  form  of  monitoring  the  medical 
testing. 

Thus,  if  OSHA  properly  determined 
that  the  permissible  exposure  limit 
should  be  set  at  5  ppm,  it  could  still 
require  monitoring  and  medical  testing 
for  employees  exposed  to  lower  levels. 
By  doing  so,  it  could  keep  a  constant 
check  on  the  validity  of  the  assumptions 
made  in  developing  the  permissible 
exposure  limit,  giving  it  a  sound 
evidentiary  basis  for  decreasing  the 


hmit  if  it  was  initially  set  loo  high. 
Moreover,  in  this  way  it  could  ensure 
that  workers  who  were  imusually 
susceptible  to  benzene  could  be 
removed  from  exposure  before  they  had 
suffered  any  permanent  damage. 

•  •  *  This  is  precisely  the  type  of 
information-gathering  function  that 
Congress  had  in  mind  when  in  enacted 
section  (6)(b)(7),  which  empowers  the 
Secretary  to  require  medical 
examinations  to  be  furnished  to 
employees  exposed  to  certain  hazards 
and  potential  hazards  in  order  to  most 
effectively  determine  whether  the  health 
of  such  employees  is  adversely  affected 
by  such  exposure.  See  Legis.  Hist.,  p.  147 
(Emphasis  added) "  (448  U.S.  658). 
Accord,  National  Cottonseed  Prods. 
Assoc,  v.  Brock,  829  P.  2d  482  (D.C.  Cir. 
1987),  Cert,  denied  56  U.SX.W.  3733  (4/ 
26/88). 

OSHA  is  not  raising  the  issue  of  the 
appropriateness  of  ancillary  provisions 
in  this  rulemaking  for  reasons  discussed 
above.  However,  this  question  may  be 
of  relevaiice  to  any  comments  on  the 
issue  of  insignificant  risk  and  regulatory 
discretion. 

D.  Bgsis  for  Identifying  Replacement 
PEL'S 

OSHA's  PEL'S  were  based  originally 
on  established  Federal  standards  and 
consensus  standards,  as  provided  by  the 
Occupational  Safety  and  Health  Act. 
Those  standards,  in  turn,  were  based 
largely  upon  air  contaminant  standards 
(T^shold  Limit  Values  or  TLV's) 
promulgated  by  the  Ainerican 
Conference  of  Governmental  Industrial 
Hygienists  (ACGIH).  Originally. 
ACGIH-TLV's  were  adopted  for 
employees  of  government  cbntractors, 
.  pursuant  to  the  Walsb-Healey  Act.  At 
the  time,  they  represented  the  most 
comprehensive  set  of  workplace 
exposure  guidelines  available.  They 
were  then  adopted  under  the  OSHAct  as 
established  federal  standards. 

ACGIH  updates  its  TLVs  annually, 
adjusting  exposure  limits  and  adding 
new  substances  to  its  list  as  evidence  of 
health  effects  is  accumulated.  During  the 
past  20  years,  a  gap  has  developed 
between  the  OSHA  PEL'S  and  the  more 
current  ACGIH-TLVs  because  OSHA 
has  approached  standards-setting  on  an 
item-by-item  basis  and  has  not  re- 
evaluated the  PEL'S  listed  in  the 
1910.1000  Z  Tables  as  a  group. 

In  the  present  rulemaking.  OSHA  had 
many  more  sources  of  standards  fix>m 
which  to  consider  exposure  limits,  and  a 
comparison  of  several  of  these  sources 
was  made  early  in  the  review  process. 
In  the  review  it  became  clear  that  two 
sorts  of  decisions,  based  on  alternative 


sources  of  standards,  would  be  made. 
First,  it  was  necessary  to  determine 
which  substances  would  be  included  in 
the  updating,  since  the  health  effects  of 
many  more  substances  are  now  known. 
Second,  it  was  necessary  to  propose 
new  limits  for  each  substance  which 
will  provide  protection  to  exposed 
workers. 

OSHA  examined  lists  of 
recommended  exposure  limits  compiled 
by  a  variety  of  professional 
organizations,  international  bodies, 
governments  and  government  agencies, 
using  these  criteria: 

1.  Comprehensiveness:  What  is  the 
breadth  (number  of  substances  covered) 
and  depth  (inclusion  of  STEL's  and 
ceilings  as  well  as  8-hour  TWA's)  of  the 
guidelines  as  a  whole? 

2.  Currentness:  How  recent  are  the 
limits  and  how  often  are  they  updated? 

3.  Review  Process:  What  procedures 
does  he  limit-setting  body  use  to  update 
its  list? 

4.  Feasibility:  To  what  extent  is 
feasibility  considered  when  limits  are 
decided  upon? 

5.  Documentation:  What  reasons  are 
provided  when  limits  are  set  and  how 
well-documented  are  those  decisions? 

6.  Apphcability:  Are  the  limits 
suitable  for  application  in  U.S. 
workplaces? 

OSHA  considered  exposure  limits  set 
by  professional  organizations.  (The 
American  National  Standards  Institute, 
ANSI;  The  American  Industrial  Hygiene 
Association,  AIHA;  The  American 
Conference  of  Governmental  Industrial 
Hygienists,  ACGIH),  by  NIOSH.  by 
several  countries  (United  Kingdom, 
Sweden,  Federal  Republic  of  Germany, 
and  Japan),  and  three  international 
bodies  (European  Economic  Community, 
EEC;  International  Labor  Organization, 
ILO;  and  tiie  Worid  Health 
Organization,  WHO). 

Not  all  of  these  limits  could  be 
evaluated  against  all  of  the  criteria, 
since  information  was  unavailable  in 
some  cases.  Some  organizations  do  not 
explain  their  reasons  for  setting 
guidelines,  and  others  do  not  publish 
descriptions  of  their  limit-setting  and 
review  procedures.  OSHA  nonetheless 
identified  a  group  of  exposure  limit  lists 
that  warranted  additional  study, 
including  the  NIOSH  Recommended 
Exposure  Limits  (REL's),  WHO  limits, 
British  and  West  German  Umits  and  the 
TLV's  established  by  ACGIH. 

For  the  purpose  of  determining  which 
substance  would  be  included  in  the 
rulemaking,  OSHA  determined  that  the 
1987-88  ACGIH-TLV  list  was  most 
suitable.  This  TLV  list  included  all  of  die 


substances  in  the  present  Z-tables,  plus 
some  two  hundred  more  recentiy 
enrolled  common  substances.  None  of 
the  other  lists  had  equal  depth  and 
breadth.  The  number  of  hazardous 
substances  included  in  other  lists  ranged 
from  three  (the  EEC)  to  about  400 
(United  Kingdom),  compared  to  over  600 
substances  in  the  ACGIH  list.  The 
NIOSH  REL's  covered  a  total  of 
approximately  160  substances  with 
numerical  values. 

OSHA  then  began  its  analysis  of  the 
particular  exposure  limits  on  the  ACGIH 
list,  comparing  them  with  values 
suggested  by  other  sources.  All  of  the 
sources  cited  above  indicated  the  need 
for  updating,  but  inconsistencies  in 
dociunentation  of  the  recommended 
limits  reduced  the  utility  of  most 
sources.  For  example,  while  the  United 
Kingdom  has  many  recommended  limits, 
documentation  by  means  of  specific 
studies  and  description  of  methodology 
is  often  missing  or  inadequate  for 
OSHA's  purposes.  In  many  instances. 
West  German  limits  were  based  on  the 
same  1968  documentation  used  by 
OSHA.  Although  West  Gennany  has 
amended  more  than  one  hundred  of  the 
standards,  documentation  of  feasibility 
and  of  risk  has  not  been  available  to 
support  the  limits.  OSHA  believes  that 
such  documentation  of  feasibility  would 
be  especially  necessary  if  German 
standards  were  to  be  adopted  for 
application  in  U.S.  workplaces,  given  the 
differing  social,  economic  and  political 
environments  in  the  two  countries. 

NIOSH's  recommended  exposure 
limits  (REL's)  are  well-documented  and 
they  are  set  with  U.S.  workplaces  in 
mind.  NIOSH  explains  the  basis  for  its 
limits  in  criteria  documents  or  in  Current 
Intelligence  Bulletins.  OSHA  has 
considered  each  of  the  available  REL's 
in  preparing  this  proposal,  and  has  used 
the  NIOSH-recommended  exposure  limit 
wherever  it  is  shown  to  be  both  feasible 
and  more  appropriate  than  the 
corresponding  ACGIH  TLV.  In  each 
instance  where  there  is  a  "significant 
difference"  between  a  TLV  and  REL  for 
an  individual  substance,  OSHA  has 
independently  evaluated  which  value 
should  be  adopted  as  the  PEL  In  those 
few  instances  where  REL's  indicated 
limits  for  substances  which  were  not  on 
the  ACGIH  list,  no  new  limit  was 
proposed,  because  it  was  necessary  to 
set  a  boundary  on  the  number  of 
substances  to  be  evaluated.  It  was 
considered  a  higher  priority  to  devote 
time  to  completing  the  regulation  of  428 
substances,  rather  than  attempting  to 
determine  if  nHHiHonal  substances,  in 
other  listings,  should  be  considered. 


Where  the  REL  and  TLV  differed  in 
matters  such  as  minor  variations  in 
TWA,  lack  of  a  STEL  or  ceiling,  or  use 
of  a  ceiling  in  lieu  of  a  STEL,  simplified 
procedures  (described  elsewhere)  were 
adopted.  These  procedures  considered 
the  availability  of  feasibility  data, 
practical  sampling  considerations,  and 
the  time  available  to  complete  this 
rulemaking.  The  criteria  for  defining 
significant  differences  between  REL's 
and  TLV's  is  discussed  in  section  I-F. 
Thus,  the  proposed  modifications  of 
OSHA's  permissible  exposure  limits  are 
based  on  the  best  information  available 
to  the  agency  at  this  time,  regarding 
both  health  effects  and  feasibility, 
making  use  of  the  guidelines  and 
recommendations  developed  by  other 
organizations,  primarily  those  of  NIOSH 
and  ACGIH.  OSHA  requests  that  die 
public  provide  any  further  relevant 
information  regarding  both  health 
effects  and  feasibility  which  will 
supplement  the  information  upon  which 
this  proposal  is  based. 

E.  Substances  Included  in  the  Update  of 
§  1910.1000  Z  Tables 

Table  I-E  lists  those  420  substances 
which  are  addressed  by  this  proposal. 
This  includes  substances  listed  by  the 
ACGIH  in  its  publication  "Threshold 
Limit  Values  and  Biological  Exposure 
Indices  for  1987-88",  excluding:  (a)  24 
substances  for  which  comprehensive 
OSHA  standards  exist;  (b)  9  substances 
for  which  OSHA  standard  development 
is  in  active  progress;  (c)  and  160 
substances  from  the  existing  Z-Tables 
where  there  is  no  difference  between 
die  OSHA  PEL  and  the  adopted  1987-88 
ACGIH-TLV.  This  rulemaking  therefore 
includes  all  substances  which  have  been 
changed  or  added  to  the  ACGIH  TLV 
list  since  1968,  Changes  or  additions  are 
considered  to  exist  when:  (1)  A  TWA  or 
STEL  has  been  modified;  (2)  a  STEL  or 
ceiling  has  been  added  (where  none 
existed  before);  (3)  where  skin  notation 
has  been  added;  or  (4)  where  some  type 
of  exposure  limit  (TWA.  STEL  or  ceiling) 
exists  where  no  OSHA  limit  existed  in 
die  §  1910.1000  Z-Tables. 

Use  of  the  TLV  list  as  a  reference 
point  to  define  the  bounds  of  this 
rulemaking  is  necessary  to  limit  the 
number  of  substances  under 
consideration  to  manageable  size.  Since 
the  TLV  list  is  the  most  extensive 
available  source,  and  is  the  basis  for  the 
existing  OSHA  PEL's  in  die  S  1910.1000 
Z-Tables,  it  represents  the  best  choice  to 
serve  this  limited  purpose. 
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TABLE  I-E.  List  of  Substances  for  Which  ACGIH  Recommendation 
Differs  From  OSHA's  Current  Standard 


TABLE  I-E.  List  of  Substances  for  Which  ACGIH  Recommendation 
Differs  From  OSHA's  Current  Standard  (continued) 


H.S.  Number/Chemical  Name 


1001  ACETALOEHYOE 

1002  ACETIC  ACID 

1003  ACETIC  ANHYDRIDE 

1004  ACETONE 

1005  ACETONITftlLE 

1006  ACETYLSALICYLIC  ACID  (ASPIRIN) 

1007  ACROLEIN 

1008  ACRYLAMIDE 

1009  ACRYLIC  ACID 

1010  ALLYL  ALCOHOL 

1011  ALLYL  CHLORIDE 

1012  ALLYL  6LYCI0YL  ETHER  (AGE) 

1013  ALLYL  PROPYL  DISULFIDE 

1014  ALPHA-ALUMINA 

1015  ALUMINUM  (ALKYLS) 

1016  ALUMINUM  (METAL) 

1017  ALUMINUM  (PYRO  POWDERS) 

1018  ALUMINUM  (SOLUBLE  SALTS) 

1019  ALUMINUM  (WELDING  FUMES) 

1020  AMITROLE  (3-AMIN0-1 .2.4-TRlAZOLE) 

1021  AMMONIA 

1022  AMMONIUM  CHLORIDE  (FUME) 

1024  AMMONIUM  SULFAMA1E  (AMMAtK) 

1025  ANILINE 

1028  ASPHALl  FUMES 

1029  ATHAZINE 


( 


CAS  Number 


H.S.  Number/Chemical  Name 


75-07-0 

1031 

64-19-7 

1032 

108-24-7 

1033 

67-64-1 

1034 

75-05-8 

1035 

50-78-2 

1036 

107-02-8 

1037 

79-06-1 

1038 

79-10-7 

1039 

107-18-6 

1040 

107-05-1 

1041 

106-92-3 

1042 

2179-59-1 

1043 

1344-28-1 

1044 

7429-90-5 

1045 

7429-90-5 

1046 

7429-90-5 

1047 

7429-90-5 

1046 

7429-90-5 

1049 

61-82-5 

1050 

7664-41-7 

1051 

12125-02-9 

1052 

7773-06-0 

1053 

62-53-3 

1054 

B052-42-4 

105!) 

1912-24-9 

1056 

BARIUM  SULFATE 

BENOMYL 

BERYLLIUM  &  COMPOUNDS 

BISMUTH  TELLURIDE  (SE-OOPEO) 

BISMUTH  TELLURIDE  (UNDOPtO) 

BORATES.  TEIRA,  SODIUM  (ANHYDROUS) 

BORATES.  TETRA,  SODIUM  (DECAHYORATE) 

BORATES.  TETRA.  SODIUM  (PENTAHYORATE) 

BORON  OXIDE 

BORON  TRIBROMIDE 

BROMACIL 

BROMINE 

BROMINE  PENTAFLUORIDE 

BUTANE 

v 

2-BUTANONE  (MEK) 
2-BUTOXY  ETHANOL 
N-8UTYL  ACETATE 
BUTYL  ACRYLATE 
SEC-BUTYL  ALCOHOL 
lERT-BUTYL  ALCOHOL 
N-BUTYL  ALCOHOL 
N-BUTYI.  GLYCIDYL  ETHER 
N-BUTYL  LACTAIE 
BUTYL  MERCAPTAN 
0  SEC-BUIYL  PHENOL 
I'-TERl  BUIYLTOLUENE 


CAS  Number 


7727-43-7 

17804-35-2 

7440-41-7 

1304-82-1 

1304-82-1 

1303-96-4 

1303-96-4 

1303-96-4 

1303-86-2 

10294-33-4 

314-40-9 

7726-95-6 

7789-30-2 

106-97-e 

78-93-3 

111-76-2 

123-86-4 

141-32-2 

78-92-2 

75-65-0 

71-36-3 

.  2426-08-6 

138-22-7 

109-79-5 

89-72-5 

98-51-1 
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1ABI.E  I-E.  List  of  Substances  for  Which  ACGIH  Reconnendation 
Differs  From  OSHA's  Current  Standard  (continued) 


TABLE  I-t.  List  of  Substances  for  Which  ACGIH  Recommendation 
Differs  From  OSHA's  Current  Standard  (continued) 


>  H.S.-  Number/Chemical  Name 


CAS  Number 


M.S.  Number/Chemical  Name 


CAS  Number 


1057  CALCIUM  CARBONATE 

1058  CALCIUM  CYANAMIOE 

1059  CALCIUM  HYDROXIOE 

1060  CALCIUM  OXIDE 

1061  CALCIUM  SILICATE,  TOTAL  OUST 

1062  CALCIUM  SULFATE 

1063  CAMPHOR  (SYNTHETIC) 

1064  CAPROLACTAM  (OUST) 

1065  CAPROLACTAM  (VAPOR) 

1066  CAPTAFOL  (DIFOLATAN) 

1067  CAPTAN 

1068  CARBOFURAN  (FURAOAN) 

1069  CARBON  DIOXIDE 

1070  CARBON  DISULFIDE 

1071  CARBON  MONOXIDE 

1072  CARBON  TETRABROMIOE 

1073  CARBON  TETRACHLORIDE 

1074  CARBONYL  FLUORIDE 

1075  CATECHOL  (PYROCATECHOL) 

1076  CELLULOSE 

1077  CESIUM  HYDROXIDE 

1078  CHLORINATED  CAMPHENE 

1079  CHLORINE 

1080  CHLORINE  DIOXIDE 

1081  1  CHLOkO-1  NIIROI'ROPANE 

1082  2  CHL0R0-6-1R1CHL0R0METHYL  PYRIDINE  (NITRAPYRIN) 


1317-65-3 

1083 

156-62-7 

1084 

1305-62-0 

1085 

1305-78-8 

1086 

NONE 

1087 

7778-18-9 

1088 

76-22-2 

1089 

105-60-2 

1090 

105-60-2 

1091 

2425-06-1 

1092 

133-06-2 

1093 

1563-66-2 

1094 

124-38-9 

1095 

75-1 5-0 

1096 

630-08-0 

1097 

558-13-4 

1098 

56-23-5 

1099 

353-50-4 

1100 

120-80-9 

1101 

9004-34-6 

1102 

21351-79-1 

1103 

8001-35-2 

1104 

7782-50-5 

1105 

10049-04-4 

1106 

600-25-9 

110/ 

1929-82-4 

1108 

CHLOROACETYL  CHLORIDE 

0-CHL0R08ENZYLI0ENE  MALONONITRILE 

CHLOROOIFLUOROMETHANE  • 

CHLOROFORM 

CHLOROPENTAFLUOROE  THANE 

CHLOROPRENE 

0-CHLOROSTYRENE 

0-CHLOROTOLUENE 

CHLORPYRIFOS 

CHROMIC  ACID  &  CHROMATES 

CHROMIUM.  METAL 

CHROMYL  CHLORIDE 

CLOPIOOL(COYOEN) 

COAL  DUST.  <  5X  QUARTZ 

COAL  OUST,  >  5X  QUARTZ 

COBALT  CARBONYL 

COBALT  HYDROCARBONYL 

COBALT.  METAL,  FUME,  OUST 

COPPER  (FUME) 

CRAG  HERBICIDE  (SESONE) 

CRUFOMATE 

CYANAMIOE 

CYANOGEN 

CYANOGEN  CHLORIDE 

CVCLOHLXANOL 

CYCLOHLXANQNE 


79-04-9 

2698-41-1 

'      75-45-6 

67-66-3 

76-15-3 

126-99-8 

1331-28-8 

95-49-8 

2921-88-2 

7440-47-3 

7440-47-3 

14977-61-8 

2971-90-6 

NONE 

NONE 

10210-68-1 

16842-03-8 

7440-48-4 

7440-50-8 

136-78-7 

299-86-5 

420-04-2 

460-19-5 

506-77-4 

108-93-0 

108-94-1 
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'ABLE  I-E.  List  of  Substances  for  Which  ACGIH  Recommendation 
.  Differs  From  OSHA's  Current  Standard  (continued) 


TABLE  I-E.  List  of  Substances  for  Which  ACGIH  Recommendation 
Differs  From  OSHA's  Current  Standard  (continued) 


H.S.  Number/Chemical  Name 


n09  CYCLOMEXYLAMlNt 

mo  CYCLONITE 

till  CYCLOPENTANt 

ni2  CYHEXATIN 

1113  DOT 

1114  DECABORANE 

1116  OI-SEC-OCTVL-PHtHALATE 

1117  2.6-OI-TERT-BUTYL-P-CRESOL 

1118  OIAZINON 

1119  OIBUTYL  PHOSPHATE 

11^0  2-N-OlBUTYLAHIMOETHANOL 

1121  1.1-0ICHL0R0-1-NITR0ETHANE 

1122  1 .3-01CHL0R0-5.5-0IMETHYLHY0ANTOIN 

1123  DICHLOROACETYLENE 

1125  P-OICHLOROBENZENE 

1126  1.1-OlCHLOROETHANE 

1127  OICHLOROETHYL  ETHER 

1128  OICHLOROHONOFLUOROMETHANC 

1129  1.3-OICHLOROPROPENE 

1130  2.2-OICHLOROPROPIONIC  ACID 

1131  DICROTOPHOS  (BIORIN) 

1132  DICYCLOPENTAOIENE 

1133  OICYCLOPENIAOIENYL  IRON 

1134  OIETHANOLAMINE 

1135  OICIHYI.  KtlONf 

1136  UIEIHYL  PHTHALATE 


CAS  Number 


H.S.  Number/Chemical  Name 


CAS  Number 


108-91-6 

1137 

121-82-4 

1138 

287-92-3 

1139 

13121-70-5 

1140 

50-29-3 

1141 

17702-41-9 

1142 

117-81-7 

1143 

128-37-0 

1144 

333-41-5 

1145 

107-66-4 

1146 

102-81-8 

1147 

594-72-9 

1148 

118-52-5 

1149 

7572-29-4 

1150 

106-46-7 

1151 

75-34-3 

1152 

111-44-4 

1153 

75-43-4 

1154 

542-75-6 

1155 

75-99-0 

1156 

141-66-2 

1158 

77-73-6 

1159 

102-54-5 

1160 

in -42-2 

1161 

96-22-0 

1162 

84-66-2 

1163 

OIETHYLAMINE  109-89-7 

OIETHYLENE  TRIAMINE  111-40-0 

DIGLYCIOYL  ETHER  (OGE)  2238-07-5 

DIIS08UTYL  KETONE  108-83-8 

DIMETHYL  1 ,2-DIBR0M0-2,2-DICHL0R0ErHYL  PHOSPHATE  300-76-5 

DIMETHYL  SULFATE               '  77-78-1 

OIHETHYLANILINE  121-69-7 

OINITOLMIDE  (3.5-DINITRO-O-TOLUAMIDE)  148-01-6 

OIOXANE  (OIETHYLENE  DIOXIDE)  123-91-1 

DIOXATHION  (OELNAV)  78-34-2 

DIPHENYLAMINE  122-39-4 

DIPROPYL  KETONE  123-19-3 

DI PROPYLENE  GLYCOL  METHYL  ETHER  34590-94-8 

DIOUAT  85-00-7 

DISULFIRAM  97-77-8 

OISULFO.ON  298-04-4 

OtURON  330-54-1 

DIVINYL  BENZENE  108-57-6 

EMERY  112-62-9 

ENOOSULFAN  115-29-7 

EPICHLOROHYORIN  106-89-8 

ETHANOLAMINE  141-43-5 

ETHION  (NIALATE)  563-12-2 

ETHYL  ACRYLATE  140-88-5 

ETHYL  BENZENE  00-41-4 

ETHYL  BROMIDE  74-96-4 


TABLE  I-E.  List  of  Substances  for  Which  ACGIH  Recommendation 
Differs  From  OSHA's  Current  Standard  (continued) 


TABLE  I-E.  List  of  Substances  for  Which  ACGIH  Recommendation 
Differs  From  OSHA's  Current  Standard  (continued) 


H.S.  Number/Chemical  Name 


1164  ETHVL  CTHEH 

lUS  ETHVL  MERCAPTAN 

1166  ITHVL  SILICATE 

1167  ETHYLENE  CHLORONVDRIN 

1168  ETHYLENE  01 CHL8« IDE  (1,?-0ICHL8R0E THANE) 

1169  ETHYLENE  GLYCOL 

1170  ETHYLENE  GLYCOL  OINITRATE 

1171  ETHYLIOENE  NORBORNENE 

1172  N^ETHYLMORPHOLINE 

1173  FENAMIPHOS 

1174  FENSULFOTHION  (OASANIT) 
IMS  FENTHION 

►1176  FEMAM 

1177  PEMOVANADIUM  DUST 

1178  FIBROUS  OLASS  DUST 

1179  FLUORINE 

1180  FLOOROTRICHLOROMETHANE 
11B1  FONOFOS 

1182  FORMANIDE 

11B3  FURFURAL 

1184  FURFURYL  ALCOHOL 

1185  SASOLINE 

1186  SEHNANIUN  TETRAHYDRIOE 

1187  QLUTARALDEHYOE 

1188  ISLVCEttlN  (HIS1) 

1189  GLVCIOOL  (2.3-EPOXY-l-PROPANOL) 


CAS  Number 


H.S.  Number/Chemical  Name 


66-29-7 

1190 

GRAIN  DUST 

75-08-1 

1191 

GRAPHITE.  NATURAL.  RESPIRABLE 

78-10-4 

1191/ 

I  GRAPHITE.  SYNTHETIC 

107-07-3 

1192 

GYPSUM.  TOTAL  DUST 

107-06-2 

11914 

N-HEPTANE 

107-21-1 

1195 

HEXACHLOROBUTAOIENE 

628-96-6 

1196 

HEXACHLOROCYCLOPENTADIENE 

16819-75-3 

1197 

HEXACHLOROETHANE 

100-74-3 

1198 

HEXAFLUOROACETONE 

22224-9J-6 

1200 

N-HEXANE 

115-90-2 

1201 

HEXANE  ISOMERS 

55-38-9 

1202 

2-HEXANONE 

14484-64-1 

1203 

HEXONE  (METHYL  ISOBUTYL  KETONE) 

12604-58-9 

1204 

HEXYLENE  GLYCOL 

NONE 

1205 

HYDRAZINE 

7782-41-4 

1206 

HYDROGEN  BROMIDE 

75-69-4 

1207 

HYDROGEN  CYANIDE 

.944-*22-9 

1208 

HYDROGEN  FLUORIDE 

75-12-7 

.1'209 

HYDROGEN  SULFIDE 

98-01-1 

1210 

HYDROGENATEO  TERPHENYLS 

98-00-0 

1211 

2-HYDROXYPROPYL  ACRYLATE 

8006-61  -9 

1212 

INDENE 

7782-65-2 

1213 

INDIUM  &  COMPOUNDS 

111-30-8 

1214 

IODOFORM 

56-81-5 

1215 

IKON  OX  lot  (OUST  AND  fUME) 

556-52-5 

n\^ 

l«ON  PENIACA.RBQNYI. 

CAS  Number 


NONE 

7782-42-5 

N9NE 

NQNE 

142-82-5 

77-47-4 

67-7?-1 

684-H-2 

110-54-? 

591-7§-6 
108-10-1 
107-41-5 
302-01-1 
10P5§-ig-6 

74-?9-e 

7664-39-3 

7783-06-4 

61788-32-7 

999-61-1 

95-13-^ 
7440-74-6 

75-47-8 

1309-37-1 

13«63>4G=6 


TABLE  I -^.  List  of  Substances  for  V^hlch  ACGIH  Reconvnendation 
Differs  From  OSHA's  Current  Standard  (continued) 


TABLl  I-E.  List  of  Substances  for  Which  ACGIH  Recoimnendation 
Differs  From  OSHA's  Current  Standard  (continued) 


£J 


H.S.  Number/Chemical  Name 


CAS  Number 


H.S.  Number/Chemical  Name 


CAS  Number 


1217  IRON  SALTS  (SOLUBLE) 

1218  ISOAMYL  ALCOHOL 

1219  ISOBUTYL  ALCOHOL 

1220  ISOOCTYL  ALCOHOL 

1221  ISOPHORONE 

1222  ISOPHORONE  OIISOCYANATE 

1223  2-ISOPROPOXYETHANOL 
T224  ISOPROPYL  ACETATE 

1225  ISOPROPYL  ALCOHOL 

1226  ISOPROPYL  ETHER 

1227  ISOPROPYL  GLYCIOYL  ETHER 

1228  ISQPROPYLAHINE 
^229  N-ISOPROPYLANILINE 

1230  KAOLIN.  TOTAL  OUST 

1231  KETENE 

1232  LIMESTONE.  TOTAL  OUST 

1233  MA6NESITE.  TOTAL  OUST 

1234  MAGNESIUM  OXIDE  FUME 

1235  MALATHION 
1236A  MANGANESE.  FUME 

1237  MANGANESE  CYCLOPENTAOIENYL  TRICARBONYL 

1238  MANGANESE  TETROXIOE 

1239  MARBIE.  TOTAL  DUST 

1240  MERCURY  (ARYL  AND  INORGANIC  COMPOUNDS) 

1241  MtKCURY  (VAPOR) 

1242  MERCURY.  (ORGANO)  ALKYL  COMPOUNDS 


NONE 

1243 

123-51-3 

1244 

78-83-1 

T'245 

26952-21-6 

1246 

78-59-1 

1247 

4098-71-9 

1248 

109-59-1 

1249 

108-21-4 

1250 

67-63-0 

1251 

108-20-3 

1252 

4016-14-2 

1253 

75-31-0 

1254 

643-28-7 

1255 

NONE 

.  1256 

463-51-4 

1257 

NONE 

1258 

NONE 

1259 

1309-48-4 

1260 

121-75-5 

1261 

7439-96-5 

•     1262 

12079-65-1 

1263 

1317-35-7 

1264 

1317-65-3 

1265 

7439-97-6 

1266 

7439  97  6 

\2tl 

7439-9/ -6 

l?f)8 

MESIIYL  OXIDE 

METHACRYLIC  ACID 

METHOMYL  (LANNATE) 

METHOXYCHLOR 

4-METHOXYPHENOL 

MtlHYL  2-CYANOACRYLATt 

METHYL  ACETATE 

METHYL  ACETYLENE/PROPADIENE  MIXTURE 

METHYL  ACRYLONITRILE 

METHYL  ALCOHOL 

METHYL  BROMIDE 

METHYL  CHLORIDE 

METHYL  CHLOROFORM  (1 .1 .1-TRICHLOROETHANE) 

METHYL  DEMETON 

METHYL  ETHYL  KETONE  PEROXIDE 

MEIHYL  FORMATE 

MEIHYL  IODIDE  . 

METHYL  ISOAMYL  KETONE  ... 

METHYL  ISOBUTYL  CARBINOL 

METHYL  ISOPROPYL  KETONE 

MEIHYL  MERCAPIAN 

MtlHYL  N-AMYL  KETONE:  .  - 

MEIHYL  PARATHION 

MtlHYL  SILICATE 

Al  I'HA  MEIHYI  STYRENE 

KLIHYLCYCLOHEXANt 


141-79-7 

79-41-4 

16752-77-5 

72-43-5 

150-76-5 

137-05-3 

79-20-9 

74-99-7 

126-98-7 

67-56-1 

74-83-9 

74-87-3 

71-55-6 

8022-00-2 

1338-23-4 

107-31-3 

74-88-4 

110-12-3 

105-30-6 

563-80-4 

74-93-1 

110-43-0 

298-00-0 

681-84-5 

98-83  9 

1 08-87 -? 
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TABLE  I-E.  List  of  Substances  for  Which  ACGIH  Recommendation 
Differs  From  OSHA's  Current  Standard  (continued) 


TABLE  I-E.  list  of  Substances  for  Which  ACGIH  Recommendation 
Differs  From  OSHA's  Current  Standard  (continued) 


H.S.  Number/Chemical  Name 


CAS  Number 


H.S.  Number/Chemical  Name 


CAS  Number 


m^  HITHYtCVCLOH^XANOt, 

1?70  QrMETHYLCVCkOHEXANQKE 

l?71  HITHVUYCLOPENTAOIENYL  MN  TRICARBOHYL 

1?72  MCTHYLIHE  BI5  (4-CYCLOHEXYLISOCYANATE) 

1273  4,«'-f1tTHVLfNt  8|§(8-CH1.0RQAHIUNE) 

1?76  MICA 

nV  MINERAL  WOOJ.  FIBER 

li!78  MOlYBDIiHyM  (INSOLUBLE  COMPOUNDS) 

1?79  HgNOtROTOPHPS  (AZODRIN) 

mo  HWOHITHVt  ANUINE 

1?81  MORPHOUNS 

m2  NAPHTHALENE 

]m  Nic»;fL  (muBif  compounds) 

1;H  mCKEt  CAHBQNYL 

l?e6  NllRlC  AQIO 

mi  PrHITRQANlUNt 

)f)|8  p^HITROCHLpROeEN^ENE 

1819  nmmn  pioxioe 

mo  NITROQIYC^RIN 

mi  3-NITRQPRQPANt 

m2  mTRDTpLUENE 

1?t3  NQNANt 

1?94  Ngi^ANQE  MARUCMKATeS,  TOTAL  OUST 

1?9b  OCIACHLORONAPinHALfNE 

1296  OCIANL  ' 


?5§39-«?r3 

l?97 

583-^0.8 

1298 

12108-13-3 

1299 

51?4t=30^1 

1300 

101-14-4 

1301 

210^7-14^9 

1302 

120Qi'38-2 

1303 

HONE 

1304 

7439-98r7 

1305 

M23-?2-4 

I9O6 

ipO-61-8 

1W7 

llQ-91-8 

1308 

91-20-3 

1309 

7440-02-0 

1510 

I34&3-39-3 

1312 

7^97.37-2 

1313 

100=01-6 

1514 

lOO-rOO-S 

1515 

1Q1P?:r44-0 

I5I6 

IS-t3-0 

1317 

79-4^.9 

I3I8 

1321«13-6 

1319 

n 1-94-2 

1320 

HQHE 

1321 

2234-13  1 

n?2 

1 11-65-9 

1323 

OIL  MIST  (MlNERAt) 
OSMIUM  TETROXIOE 
OXALIC  ACID 
OXYGEN  OIELPORIOE 
OZQNE 

>A»APfIN  WAX  F«Mt^ 
PARAQUAT.  RE^PIRABLE  DUST 
PENTABORANE 

PENTAERVTHRJTPL.  TOTAL  OUST 
PENTANE 

l^rpEIDTANONE  (METHYL  PROPYL  KETONE) 
PERCHLOROETHYLENE 
PERCHLQRYL  FLUORIDE 
PERLITE 

PETROLEUM  DISTILLATES  (NAPHTHA) 
PHENOTHIAMNE 
PHENYL  ETHER  (VAPOR) 
PHENYL  GLYCIDYL  ETMEK 
PHENYL  MEReAPTAN      . 
PHENYLHYORAZINE 
PHENYLPNQSPHINC 
PHORATE  (TUIMET) 
PHOSORIN  (MEVINPHOS) 
PHOSPHINE 
phosphoric"  AGIO 
PHOSP><ORUS  OXYCHLORIDE 


TABLE  I-E.  List  of  Substances  for  Which  ACGIH  Recommendation 
Differs  From  OSHA's  Current  Standard  (continued) 


TABLE  I-E.  List  of  Substances  for  Which  ACGIH  Recommendation 
Differs  From  OSHA's  Current  Standard  (continued) 


H.S.  Number/Chemical  Naqie 


CAS  Number 


1324  PHOSPHORUS  PENTASULFIOE 

1325  PHOSPHORUS  TRICHLORIDE  - 

1326  PHTHALIC  ANHYDRIDE 

1327  M-PHTHALOOINITRILE 

1328  PICLORAM  (TOROOH)  • 

1329  PICRIC  ACID 

1330  PIPERAZINE  OIHYOROCHLORIOE 

1331  PLAStER  OF  PARIS.  TOTAL  0US1 

1332  PLATINUM.  METAL 

1333  PORTLAND  CEMENT 

1334  POTASSIUM  HYDROXIDE 

1335  PROPARGYL  ALCOHOL 

1336  PROPIONIC  ACID 

1337  PROPOXUR  (BAYGON) 

1338  N-PROPYL  ACETATE 

1339  PROPYL  ALCOHOL 

1340  N-PROPYL  NITRATE 

1341  PROPYLENE  OICHLORIDE 

1342  1.2-PROPYLENE  GLYCOL  OINITRATE 

1343  PROPYLENE  GLYCOL  MONOMETHYL  ETHER 

1344  PROPYLENE  OXIDE 

1346  RESORCINOL 

1347  RHODIUM  (METAL  FUME  &  INSOLUBLE  COMPOUNDS) 

1348  RHODIUM  (SOLUBLE  SALTS) 

1349  RONNEI 

1350  HOSIN  CORt  SOLDER  PYHOLYSIS  PROOUCI  (AS  HCHO) 


H.S  Number/Chemical  Name 


1314-80-3-- 

1351 

7719-T2-1 

.      1352 

85-44-9 

1353 

626-17  5 

1354 

1918-02-1 

1355 

88-89    1 

1356 

142-64-3 

1357 

NONE 

1358 

7440-06-4 

1359 

65997-15-1 

1360 

1310-58-3 

1361 

ld7-19-7 

1362 

79-09-4 

1363 

114-26^1 

1363A 

109-60-4 

1364 

71-23-8 

1365 

627-13-4 

1366 

78-87-5 

1367 

6423-43-4 

1368 

107-98-2 

1369 

_    75-56-9 

1371 

108-43-3 

1372 

7440-16  6 

1373 

7440-16-6       ' 

1374 

299  84   3 

1375 

NONE 

1376 

CAS  Number 


ROUGE.  TOTAL  OUST;                /  NOME 

SILICA.  AMORPHOUS,  OIATOMACEOUS  EARTH  68855-54-9 

SILICA.  AMORPHOUS.  PRECIPITATED  OR  GEL  NONE 

SILICA.  CRYSTALLINE-CRISTOBALITE  14464-46-1 

SILICA.  CRYSTALLINE  QUARTZ.  RESPIRABLE  14808-60-7 

SILICA,  CRYSTALLINE  TRIDYMITE  15468-3?-3 

SILICA.  CRYSTALLINE  TRIPOLI  (AS  QUARTZ  DUST)  1317-95-9 

SILICA.  FUSED  60676-86-0 

SILICON    ,  7440-21-3 

SILICON  CARBIDE  409-21-2 

SILICON  TETRAHYORIDE  7803-62-5 

SILVER.  METAL.  DUST.  AND  FUME  7440-22-4 

SOAPSTONE.  TOTAL  OUST  NONE 

SOAPSTONE.  RESPIRABLE  DUST  NONE 

SODIUM  AZIOE  26628-22-8 

SODIUM  BISULFITE,  7631-90-5 

SODIUM  FLUOROACETATE  62-74-8 

SODIUM  HYDROXIDE  1310-73-2 

SODIUM  METABISULFITE  7681-57-4 

STARCH.  TOTAL  DUST  NONt 

STODDARD  SOLVENT  8052-41-3 

SlYRENE  (PHfNYLETHYLENE)      '  100-42-5 

SUBIILISINS  (PROIEOLYTIC  ENZYMES)  9014-01-1 

SUCROSE.  TOTAL  OUST  57-50-1 

SUIFIJR  OIOX^O^  7446  09  5 

SULHiR  MONOCHLOKIOE  1002S-67  9 


iS. 
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TABLE  I-E.  List  of  Substances  for  Which  ACGIH  Recommendation 
Differs  From  OSHA's  Current  Standard  (continued) 


TABLE  I-E.  List  of  Substances  for  Which  ACGIH  Recommendation 
Differs  From  OSHA's  Current  Standard  (continued) 


H.S  Number/Chemical  Name 


1377  SULFUR  PENTAFLUORIOE 

1378  SULFUR  TETRAFLUORIDE 

1379  SULFORYL  FLUORIDE 

1380  SULPROFOS 

1381  TALC  (NON-ASBESTIFORM) 

1382  TANTALUM 

1383  TEMEPHOS 

1384  TERPHENYLS 

1385  1 ,1 .2.2-TETRACHLOROElHANE 

1386  TETRAETHVL  LEAD 

1387  TETRAHYORQFURAN 

1388  TETRAMETHYL  LEAD 

1389  TETRASOOIUM  PYROPHOSPHATE 

1391  4.4'-THI0BIS  (6-TERT-BUTYL-M-CRESOL) 

1392  THIOGLYCOLIC  ACID 

1393  THIONYL  CHLORIDE 

1394  TIN  (ORGANIC  COMPOUNDS) 

1395  TIN  OXIDE 

1396  TITANIUM  DIOXIDE 

1397  TOLUENE 

1398  10LUENE-2.4-0I1S0CYANATE 
••399  0-TOLUIOlNE 

1400  P-TOLUIOINE 

1401  M-TOLUIOINE 

1402  TKIBUIYL  PHOSPHATt 

1403  1.1.2  lRlCHLORO-1.^.2  IRlKUOROtlHANE 


CAS  Number 


H.S.  Number/Chemical  Name 


5714-22-7 

1404 

7783-60-0 

1405 

2699-79-8 

1406 

35400-43-2 

1407 

14807-96-6 

1408 

7440-25-7 

1409 

3383-96-8 

1410 

26140-60-3 

1411 

79-34-5 

.  1412 

78-00-2 

1413 

109-99-9 

1414 

75-74-1 

1415 

7722-88-5 

1416 

96-69-5 

1417 

68-11-1  , 

1418 

7719-09-7 

1419 

7440-31-5 

1420 

18282-10-5 

1421 

13463-67-7 

1422 

108-88-3 

1423 

584-84-9 

1424 

95-53-4 

1425 

106-49-0 

1426 

108-44-1 

1427 

126-73-8 

14?8 

76-13-1  . 

1429 

TRICHLOROACETIC  ACID 

1.2,4-TRICHLOROBENZENE 

TRICHLOROETHYLENE 

1.2.3-TRICHLOROPROPANE 

TRIETHYLAMINE 

TRIMELLITIC  ANHYDRIDE 

TRIMETHYL.  PHOSPHITE 

TRIMETHYLAMINE 

TRIMETHYLBENZENE 

2.4,6-TRINITROTOLUENE  (TNT) 

TRIORTHOCRESYL  PHOSPHATE 

TRIPHENYL  AMINE 

TUNGSTEN  &  COMPOUNDS  (INSOLUBLE) 

TUNGSTEN  &  COMPOUNDS  (SOLUBLE) 

URANIUM  (INSOLUBLE  COMPOUNDS) 

URANIUM  (SOLUBLE  COMPOUNDS) 

N-VALERALOEHYDE 

VANADIUM  (V205.  DUST) 

VANADIUM  (V205.  FUME) 

VEGETABLE  OIL  MIST   . 

VINYL  ACETATE 

VINYL  BROMIDE  / 

VINYL  CYCLOHEXENE  DIOXIDE 

VINYL  TOLUENE 

VINYLIOENE  CHLORIDE 

VM  &  P  NAPHIHA 


CAS  Number 


76-03-9 

120-82-1 

79-01-6 

96-18-4 

121-44-8 

552-30-7 

121-45-9 

75-50-3 

25551-13-7 

118-96-7 

78-30-8 

603-34-9 

7440-33-7 

7440-33-7 

7440-61-1 

7440-61-1 

110-62-3 

7440-62-2 

7440-62-2 

NONE 

108-05-4 

593-60-2 

106-87-6 

25013-15-4 

75-35-4 

8032-32  -4 
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TABLE  l-£.  List  of  Substances  for  Which  AC61H  Recommendation 
Differs  From  OSHA's  Current  Standard  (continued) 


H.S.  Number/Chemical  Kame 


CAS  Number 


1430 

1430a 

1430b 

1431 

1432 

1433 

1434 

1435 

1436 

1437 

1438 

1439 


WELDING  FUMES  (TOIAl  PARHCULAU) 

WOOD  OUST.  HARD  WOOD 

WOOD  OUST,  SOFT  WOOD 

XYIENE  (O.M.P-ISOMERS) 

M-XYLENE -ALPHA. ALPHA '-ei AMINE 

XYLIOINE 

ZINC  STEARATt  j 

ZINC  CHLORIDE  FUME      .  ' 

ZINC  CHROHATES  (Cr»I) 

ZINC  OXIDE  (FUME) 

ZINC  OXIDE.  TOTAL  OUST 

ZIRCONIUM  COMPOUNDS 


NONE 
NONE 
NONE 

1330-20-7 
1477-55-0 
1300-73  3 
557-05-1 
7646-8S-7 
13530-65-9 
1314-13-2 
1314-13-2 
7440-67-7 


aUJNQCOOC  4610-2S-C 
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F.  Identification  of  Substances 
Requiring  Special  Attention 

As  previously  noted,  the  substances  to 
be  considered  in  this  proposed 
rulemaking  are  defin^  by  the  aodpted 
1987-88  ACGIH  TLVs.  The  use  of  some 
boundary  for  this  rulemaking  is 
necessary  to  avoid  the  impossible  task 
of  considering  over  100,000  chemicals 
which  exist  in  U.S.  workplaces.  Use  of  a 
single  source  to  identify  such  a 
boundary  is  necessary  to  provide  a 
clearly  defined  reference  point  for 
additional  analyses.  Since  the  1968 
ACGIH  TLVs  were  used  (through  the 
Walsh-Healey  Act)  as  the  primary  basis 
for  the  existing  Z-Tables  adopted  in 
1971,  and  since  the  1987-88  TLVs 
represent  the  most  extensive  data  base 
available  (as  described  in  a  previous 
section  of  the  preamble),  selection  of  the 
TLVs  to  satisfy  the  objective  of  setting 
a  boundary,  is  appropriate. 

While  the  adopted  1987-88  ACGIH 
TLVs  define  the  boundaries  for  this 
proposed  rulemaking,  the  OSHA 
analysis  (previously  described)  will 
consider  both  the  1987-88  ACGIH  TLVs 
and  NIOSH  REL's  as  the  potential 
alternatives  for  selecting  replacements 
for  the  existing  OSHA  PEL's  noted  in  the 
§  1910.1000  Z-Tables.  or  expansion  of 
these  Z-Tables. 

Twenty  or  more  years  have  elapsed 
since  the  TLVs  forming  the  basis  for 
OSHA's  PEL  values  were  set.  During  the 
interim,  a  great  deal  of  knowledge  has 
been  gained  regarding  the  hazards  of 
these  and  other  substances  generally 
found  in  the  workplace.  Control 
technologies  have  evolved  during  tlilji 
same  time,  altering  previous  standards 
of  feasibility  for  workplace  exposures. 

OSHA  realizes  that  while  this 
proposal  represents  a  major 
improvement  in  health  protection,  it  is 
also  necessary  that  OSHA  evaluate  the 
appropriateness  of  the  individual  TLVs 
or  REL's  OSHA  should  also  identify  any 
individual  substances  which  will 
require:  (1)  Special  attention  as  part  of 
this  rulemaking,  or  (2)  foUow-up 
rulemaking  activities. 

Of  the  428  substances  considered  in 
this  proposed  rulemaking, 
approximately  75  involved  changes  to 
the  existing  OSHA  TWA;  approximately 
70  involve  the  addition  of,  or  changes  to, 
a  STEL  in  conjunction  with  an  existing 
PEL;  approximately  25  involve  changes 
to  both  the  TWA  and  STEL;  and  205 
involve  establishment  of  some 
allowable  exposure  limit  where  none 
existed  before.  These  four  categories 
cover  most  of  the  428  substances  to  be 
covered  by  this  proposal. 

In  most  instances,  proposed  new  PELs 
establish  lower  permissible  exposure 


limits  or  establish  exposure  limits  where 
none  existed  before.  In  a  very  limited 
number  of  instances,  however,  the 
permissible  exposure  limits  could  be 
increased  in  keeping  with  the  best 
current  judgment  regarding  toxicity, 
hazard,  and  risk  for  the  specific 
substance  in  question.  In  those 
instances,  OSHA  will  ascertain  that  the 
legal  requirements  for  increasing  an 
established  I^L  are  satisfied.  The 
details  of  this  requirement  are  noted  in 
that  part  of  section  IV  of  this  preamble 
dealing  with  substances  falling  within 
this  category. 

Since  two  independent  sources  will  be 
used  to  develop  new  PEL's  it  is 
necessary  to  indicate  what  criteria  will 
be  used  to  identify  substances  where  the 
TLV  and  REL  "differ  significantly." 
These  substances  will  undergo 
additional  analyses  to  resolve  the 
different  recommendations.  For  this 
rulemaking  a  "significant  difference"  is 
presumed  NOT  to  exist  when: 

(a)  The  TLV  and  REL  values  are  the 
same. 

(b)  TLV  and  REL  values  differ  by  less 
than  10%. 

(c)  The  TLV  and  REL  Time  Weighted 
Averages  (TWA)  are  the  same,  but  there 
are  differences  in  the  Short  Term 
Exposure  Limit  (STEL)  or  Ceiling  (C). 

(d)  The  TWA  in  one  data  base  is  the 
same,  or  one-half,  the  STEL/C  in  the 
other  data  base. 

OSHA  realizes  that  (c)  and  (d) 
represent  simplification  of  the  standard 
setting  analysis.  For  both  (b)  and  (c) 
situations,  the  TLV  values  will  be  used 
since  they  represent  a  logical  extension 
of  the  existing  Z-Tables,  which  are 
based  on  the  1968  TLVs.  This  approach 
is  intended  to  facilitate  the  proposed 
changes  for  a  large  number  of 
substances.  Evidence  may  be  introduced 
into  the  record  which  will  permit  further 
analysis  of  these  situations.  OSHA  will 
consider  comments  on  this  procedure 
prior  to  final  rulemaking.  Based  on 
comments,  priorities  and  administrative 
resources,  OSHA  will  consider  if 
proposing  further  refinements  in  the 
future  is  appropriate. 

For  situation  (d).  the  data  base 
providing  a  TWA  value  will  be  used, 
since  this  type  of  limit  represents  a  more 
typical  exposure  monitoring  situation. 
"This  will  result  in  the  adoption  of  PEL's 
based  either  on  a  TLV  or  REL 

On  the  basis  of  these  criteria.  Table  I- 
F-A  lists  35  substances  where  there  is  a 
"significant  difference"  between  the 
TLV  and  the  REL,  and  the  REL  is  lower 
than  the  TLV.  Table  I-F-B  listo  9 
substances  for  which  there  is  a 
"significant  difference",  and  the  REL  is 
higher  than  the  TLV.  Individual 
evaluations  will  be  performed  by  OSHA 


for  each  of  the  substances  listed  in  these 
Tables. 

The  approach  of  using  primarily 
exposure  Umits  from  two  well- 
established  sets  of  guidelines  carries 
with  it  the  responsibility  for  OSHA  to 
determine  also  which  of  these  limits  is 
appropriate  in  light  of  the  statutory  and 
legal  requirements  that  OSHA  must 
satisfy.  OSHA  describes  in  the  following 
text  these  circumstances  where 
consideration  of  other  factors  may  be 
appropriate.  OSHA  requests  comments 
on  these  proposed  circumstances  and/or 
the  alternate  procedures  for  handling 
these  situations  (described  in  section  I- 
G). 

To  satisfy  these  requirements,  and 
complete  the  objectives  of  revision  and 
expansion  for  a  large  number  of 
exposure  limits  in  a  reasonable  time 
period,  OSHA  will  identify  two  special 
situations  by  comparing  the  ACGIH 
TLVs  with  exposure  limit  guidelines 
developed  by:  (1)  United  Kingdom  1987 
Occupational  Exposure  Limits  (OEL);  (2) 
West  German — 1985  Maximum 
Allowable  Concentrations  (MAK):  (3) 
Japanese  Permissible  Exposure  Limits — 
1983;  (4)  Swedish-Allowable  Workplace 
Air  Concentrations — 1984.  OSHA  will 
consider  the  significance  of  differences 
among  these  sources,  and  take 
appropriate  action  in  each  case.  Use  of 
the  TLVs  as  a  reference  point  for  this 
comparison  is  dictated  by  the  fact  that 
the  'TLVs  define  the  boundary  for  the 
substances  to  be  considered  in  this 
proposed  rulemaking,  and  any 
significant  differences  between  the 
TLVs  and  REL's  are  considered  in  the 
evaluation  previously  noted  for 
substances  listed  in  Tables  I-F-A  and  I- 
F-B. 

OSHA  proposes  to  identify  these  two 
special  situations  as  follows: 

(a)  At  least  three  of  the  four  alternate 
data  bases  recommend  allowable 
exposiue  Umits  that  are  less  than  the 
1987-88  ACGIH-TVL's.  Five  substances 
fall  into  this  category,  and  are  identified 
in  Table  I-F-C.  "This  criterion  avoids 
undue  consideration  of  any  single  low 
proposed  exposure  limit  and  identifies 
those  instances  where  there  is 
reasonable  uncertainty  regarding  the 
proper  levels  which  will  improve  worker 
protection.  One  of  these  substances 
noted  in  Table  I-F-C  is  also  identified  in 
Table  I-F-B. 

(b)  At  least  three  of  the  four  alternate 
data  bases  recommend  allowable 
exposure  limits  which  are  greater  than 
the  1987-88  ACGIH-TLVs.  Ten 
substances  fall  into  this  category,  and 
these  are  identified  in  Table  I-F-0.  Two 
of  the  substances  noted  in  Table  \-f-0 
are  also  noted  in  Table  I-F-B.  and  four 
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of  these  sabstances  are  listed  in  Table  I- 
F-A. 

Special  situations  are  also  indicated 
for  the  following  three  circumstances: 

(c)  The  1987-88  TLV  exceeds  the 
existing  PEL  When  considering  diese 
substances,  OSHA  will  ascertain  that 
the  legal  requirements  detailed  in  the 
cotton  dust  preamble  (50  FR  511 3Z-3, 
Dec.  13, 1985)  for  increasing  or 
eliminating  an  existing  PEL  are  satisfied. 
Analyses  of  these  situations  are  detailed 
in  that  part  of  section  IV  which 
discusses  substances  for  which  current 
ACGIH  TLVs  are  less  stringent  than 
current  OSHA  limits. 

(d)  The  available  analytical  and 
sampling  methods  are  not  adequate  to 
measure  the  air  concentrations  of  a 
specific  chemical.  OSHA  has  reviewed 
this  coocem  and  has  identified  7 
substances  for  which  adequate  sampling 
and  aaaiyticai  methods  are  not 
available.  Ilieae  are  listed  in  Table  I-F-E 
and  details  regarding  analytical 
procedures  are  prov^led  in  Appendix  A. 
OSHA  wiM  consida'  if  mlemakiBg  can 
proceed  for  snch  substances,  with  final 
impleairiUatioe  being  d^erred  until 
OSHA  or  odieis  develep  the  necessary 
sampUng  and  analytical  procedores. 

(e)  Substffiices  for  which  recent 
information  suggests  that  the  1987-68 
TLVs  or  REL's  may  not  be  appropriate. 
OSHA  will  consider  this  asp«>ct  prior  to 
final  rulemaking  if  the  hearing  record 
provides  relevant  additional 
information.  This  category  may  include 
substances  such  as  carcinogens,  wMd) 
have  implicit  or  explidt 
recommendations  to  maintain  exposures 
to  levels  which  are:  As  low  as  feasible; 
as  low  as  detectable:  minimal;  as  low  as 
practical;  etc.  Clearly,  the  use  of 
detection  limits  as  a  PEL  does  not  fidly 
consider  the  feasibility  issue.  OSHA 
preliminarily  believes  that  such 
substances  cannot  be  considered  in  this 
rulemaking  without  gready  extending 
the  decision  process,  and  inordinately 
delaying  changing  the  PEL's  for  428 
substances.  Therefore,  it  would  be  more 
appropriate  to  proceed  only  on  the  basis 
of  available,  quantitative  information 
provided  by  the  TLVs  or  REL's.  OSHA 
intends  future  consideration,  using 
individual  rulemaking,  for  such  i 
substances. 

OSHA  invites  pubHc  comments  on  the 
five  special  situations  identified.  OSHA 
also  is  interested  in  learning  of  any 
chemicals  which  should  be  added  to,  or 
deleted  from  the  listing  in  Tables  1-F-A 
through  I-F-E.  Such  suggestions  should 
clearly  indicate  the  basis  and  supporting 
data  for  any  requested  chuiges. 


TaUe  l-F-A 

Signiflcaai  Difference  between  REL  and 
TL  V  REL  lower  than  TL  V 

1.  Acetone 

2.  AcretonitrUe 

3.  Beryllitmi  and  its  compounds 

4.  n-Butyi  ^ycidyl  ether 

5.  Carbon  disulfide 

6.  Carbon  monoxide 

7.  Cari>on  tetradiloride 

8.  Chlorine 

9.  Chloroform 

10.  Chloroprene 

11.  Chromic  acid  and  cfaromates,  aon- 
carcinogeaic 

12.  Dioxane 

13.  Ethylene  dichknide 

14.  Ethylene  glycol  dinitrate 

15.  Fibrous  glass  dust 

16.  n-Heptane 

17.  Hexane  Isomers 

18.  2-Hexanone  (methyl  n-bntjrl 
ketone) 

19.  Hy^zine 

20.  Hydrogen  cyanide 

21.  Mercury  (aryl  and  inorganic 
compounds) 

22.  Mesityl  oxide 

23.  Methyl  propyl  ketone 

24.  Nickel  (soluble  oompounds) 

25.  Nitroglyoerin 

26.  Nitrogen  dioxide 

27.  Octane 

28.  Pentane 

29.  Petroleuoi  distillates  (naphtha) 

30.  Phenyihydrazioe 

31.  Sibca.  crystalline  quartz,  respirable 

32.  Sutfur  dioxide 

33.  Tricbloreethytene 

34.  Vinyl  acetate 

35.  Txnz  diromate 

Table  l-F-B 

Significant  Difference  Between  REL  nod 
TL  V  REL  Higher  than  TL  V 

1.  Acrylamide 

2.  Amnumia 

3.  Carbon  dioxide 

4.  Furfuryl  alcohol 

5.  n-Hexane 

6.  Isophorone  ctiisocyanate 

7.  Malathion 

8.  Methyl  n-amyl  ketone 

9.  Stoddard  solvent 

Table  I-F-C 

Substances  Requiring  Special  Attention 

At  leaat  three  data  base  exposure 
limits  are  lesa  than  the  ACGIH  TLVs. 

1.  Furfuryl  alcohol 

2.  Methyl  chlorofcwm 

3.  Selenivra 

4.  Teti-aethyl  lead 

5.  Tetrametfapl  lead 


Table  l-F-D 

Substances  Requiring  Special  Attention 

At  least  thrae  data  base  exposure 
limits  are  greater  than  the  ACGIH 
TLVs. 

1.  Acrylamide 

2.  Carbon  tetrachloride 

3.  Cabah 

4.  EfliyteDe  glycol  dinitrate 

5.  Furfural 

6.  n-Hexane 

7.  Methylene  chloride 

8.  Nitroglycerin 

9.  Totuene  di-isocyanate 
la  Zinc  diromate 

Table  I-F-E 

Substances  Requiring  Special  Attention 

Inadequate  AnaJytioal  or  Sampling 
Methods 

1.  Aluminiun  alkyls 

2.  Cyanamide 

3.  Ethylidene  norbomene 

4.  Hexafluoracetone 

5.  Mercury  (aHcyl  compoonds) 

6.  SnUilisins 

7.  Sulfur  pentafhioride 

G.  Alternate  Procedures  for  Dealing 
with  Substances  Requiring  Special 
Attention 

In  pKvioas  sections  of  this  preamble, 
OSHA  has  indicated  an  approach  where 
difiereot  reoonmendations  exist  far  an 
individual  11.V  or  REL.  For  ttieae 
substances  m  extended  analysis  of  the 
health  and  feasibility  data  was 
performed  to  determine  wduch  level  will 
be  proposed.  Bvaluatioe  «f  feasibility 
and  significaoce  of  risk  are  statutory 
requirements  which  OSHA  must  follow. 
The  absence  of  any  evidence  indicating 
these  requirements  are  satisfied  wdhir.- 
preclude  OSHA  from  adopting  a  PEL 
Therefore,  permissible  exposure  levels 
cannot  be  adopted  if  they  are  primarily 
based  en  limits  of  detection,  or  similar 
concepts,  unless  OSHA's  legal 
requirements  are  satisfied. 

OSHA  is  also  considering  three 
possible  alternative  procedures  for  the 
substances  categorized  according  to  the 
criteria  previously  described,  as 
requiring  special  attention  (Tables  I-P- 
C,  and  l-F-D).  Any  additional 
substances  which  may  be  identified 
during  the  ndemaking  process  as 
requiring  special  attention  may  receive 
similar  treatment. 

The  first  ahemative  would  be  to 
review  in  depth  all  die  available  health 
effects  data  for  each  oi  these 
substances,  the  data  and  reasoning 
which  lead  to  the  diffecent  allowable 
expoaore  Hants,  the  criteria  of  the 
organtaatiaa  providing  «acb 


recommendation,  relative  dates  of 
adoption,  and  the  applicability  of 
supporting  data  to  typical  workplaces  in 
the  United  States.  Based  on  this 
analysis,  OSHA  could  adopt  either  the 
REL  TLV  or  some  other  recommended 
or  other  allowable  exposure  limit  This 
would  require  preparation  of  numerous 
mini-standards,  a  major  time  ' 
commitment  by  OSHA.  and  would 
probably  result  in  a  significant  delay  in 
the  adoption  of  428  new  or  revised 
permissible  exposure  limits  proposed  in 
this  rulemaking. 

A  second  approach  would  be  to 
identify  the  substances  noted  in  Section 
I-F-,  Tables  C.  and  D,  (plus  any 
additional  substances  identified  during 
the  ndemaking  process)  as  requiring 
possible  individual  follow-up  evaluation 
and  possible  separate  rulemaking  but 
adopt  the  proposed  PEL  or  another  level 
if  clear  evidence  is  presented  to  the 
record.  This  approach  would:  permit 
prompt  updating  and  expansion  of  all 
the  PEL'S  noted  in  the  Z-Tables  on  the 
basis  of  either  the  TLV  or  REL  use  the 
current  ndemaking  analyses  to  identify 
chemicals  requiring  priorify 
consideration  regarding  their  PEL  and 
reduce  conflicts  among  the  several 
allowable  exposure  guidelines  which 
currently  face  many  industrial  health 
protection  <H^anizations.  Future 
rulemaking  based  on  OSHA  priorities 
could  consider  the  necessary  and 
appropriate  refinements  based  on  all  the 
available  evidence. 

A  third  approach  would  be  to 
maintain  the  cunent  OSHA  PEL's  for  the 
substances  noted  in  Section  I-P.  Tables 
C,  and  D  (plus  any  additional 
substances  identified  during  the 
rulemaking  process),  while  revising  the 
remaining  substances  on  the  basis  of 
TLV  or  REL  guidance.  These  imchanged 
substances  would  then  be  identified  for 
future  follow-up  evaluations  and 
possible  separate  rulemaking  under  6(b) 
provisions.  This  is  similar  to  the  second 
approach  but  without  benefit  of  the 
updadng  process. 

OSHA  invites  comments  on  these 
three  options  and  others,  so  they  can  be 
considered  in  the  final  rulemaking. 
OSHA  initially  believes  that  the  second 
approadi  is  dw  best  option  since  it 
prompUy  provides  health  protection  for 
,  over  400  substances  of  concern,  when 
the  evidence  indicates  it  is  necked. 

The  substanceH  identified  in  Table  I- 
F-E.  where  OSHA  is  not  aware  of  an 
adequate  analytical  method,  present  a 
different  situation.  OSHA  is  considering 
issuing  the  pnqwsed  new  PEL's  if 
supported  by  the  record  on  health  and 
feasibility  grounds.  OSHA  would  also 
consider  staying  these  PEL's  until  an 
analytical  procedure  becomes  available. 
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OSHA  requests  comments  on  this,  or 
alternate  approaches. 

H.  Construction.  Maritime  and 
Agriculture  Segments 

Currently  the  exposure  limits  which 
apply  to-constniction  are  die  ACGIH 
Threshold  Limit  Values  of  Air 
Contaminants  for  1970  and  certain 
substance  specific  section  6(b) 
standards.  See  29  CFR  1926.55, 58  and  29 
CFR  1910.ia  OSHA  is  to  consult  with 
the  Advisory  Committee  on 
Construction  Safefy  and  Health  prior  to 
proposing  new  standa^  that  have  a 
major  impact  on  construction.  See  29 
CFR  1911.10(a).  OSHA  is  in  the  process 
of  consulting  with  the  Construction 
Advisory  Committee.  After  receiving 
their  recommendations,  OSHA  intends 
to  propose  amendments  covering 
exposures  to  toxic  substances  in 
construction  reflecting  the  facts  fai  this 
proposal  and  the  views  of  die 
Construction  Advisory  Committee. 

Parts  1916. 1917  and  1918  of  29  CFR 
cover,  respectively,  employment  in 
shipyards,  marine  terminals  and 
longshoring.  Part  1916  for  shipyards 
references  die  1970  TLVs  of  the  ACGIH. 
See  29  CFR  191545  and  1915.12  (b)(3). 
Part  1917  for  marine  terminals  . 

references  the  current  Z^Tables.  See  29 
CFR  1917.2(p),  and  1917.23.  Part  1918  for 
longshoring  refers  to  "dangerous 
gaseous  contaminants  not  immediately 
dangerous  to  life"  and  "heavy 
concentrations  of  dusts."  See  29  CFR 
1918.93  (e)  and  (f).  Certain  substance 
specific  section  6(b)  standards  also 
cover  these  industries.  See  29  CFR 
1910.19. 

OSHA.  as  part  of  the  rulemaking 
covering  construction,  intends  to 
consider  applying  this  proposal  to  the 
maritime  sectors. 

Subpart  Z  of  29  CFR  Part  1910,  and  die 
included  Z-Tables  specifically  do  not 
apply  to  Agricultiire.  See  29  CFR 
1928.21(b).  In  addition,  many  of  die 
chemicals  which  affect  agriculture  are 
pesticides  regulated  by  the  EPA  over 
which  OSHA  may  not  have  juiisdtetiOD. 
pursuant  to  section  4(b)(1)  of  die  OSHA 
Act.  bi  die  fuhire  091A  will  consider 
based  on  relevance,  priorities  and 
administrative  resources  if  it  is 
appropriate  to  ccmsider  coverage  for 
agriculture. 

n.  Pertinent  Legal  Authority 

The  publication  of  a  final  standard  is 
authorized  by  sections  6  and  8  of  the 
Occupational  Safefy  and  Health  Act  of 
1970  (die  Act).  29  U.S.C  656  and  657. 
Section  6(b)(5)  governs  the  issuance  of 
occupational  safefy  and  health 
standards  dealing  with  toxic  materials 
or  harmful  physical  agents. 


It  states: 

The  Secretary  in  promalgating  standards 
dealing  with  toxic  material  or  harmful 
physical  agents  under  this  subsection  shall 
set  the  standard  which  most  adequately 
assures,  to  the  extent  feasible,  on  the  basis  of 
the  best  avallaUe  evidenca.  that  no  employee 
will  suffer  material  impainnent  of  health  or 
functional  capacity  even  if  such  employee 
has  regular  ercpoMie  to  the  hazard  dealt  with 
by  such  standard  for  the  period  of  bis 
woridng  life.  Development  of  standards  under 
this  subsection  shall  be  based  upon  research, 
demonstrations,  experiments,  and  such  other 
information  as  may  t>e  appropriate.  In 
addition  to  the  attainment  of  the  highest 
degree  of  health  and  safety  protection  for  the 
employee,  other  considerations  shall  be  die 
latest  available  sdentific  data  in  the  field,  the 
feasibility  of  standards,  and  axperience 
gained  under  this  and  other  health  and  safety 
laws.  Whenever  practicable,  die  standard 
promulgated  shall  be  expressed  in  terau  of 
objective  criteria  and  of  the  performance 
desired. 

Section  3  (8)  defines  an  occupational 
safefy  and  health  standard  as  "a 
standard  which  requires  conditions,  or  < 
the  adoption  or  use  of  one  or  more 
practices,  means,  methods,  operations  or 
processes,  reasonably  necessary  {»■ 
appropriate  to  provide  safe  or  healthfiil 
employment  and  places  of  employment" 

The  Supreme  Court  has  held  under  the 
Act  that  the  Secretary,  before  issuing 
any  new  standard,  must  determine  that 
it  is  reasonably  necessary  and 
appropriate  to  remedy  a  significant  risk 
of  material  health  impainnent  Industrial 
Union  Department  v.  American 
Petroleum  Institute,  448  U.S.  607  (1980). 
The  Court  stated  diat  "•  •  'before  he 
can  promulgate  any  permanent  health  or 
safefy  standard,  the  Secretary  is 
required  to.  make  a  threshold  finding 
that  a  place  of  employment  is  unsafe  in 
the  sense  that  significant  risks  are 
present  and  can  be  eliminated  or 
lessened  by  a  change  in  practices"  (448 
U.S.  at  642).  The  Court  also  stated  "that 
the  Act  does  limit  the  Secretary's  power 
to  require  the  elimination  of  significant 
risk"(448U.S.644.n.l9). 

The  Court  indicated,  however,  that  the 
significant  risk  determination  is  "not  a 
mathematical  straitjacket"  and  that 
"OSHA  is  not  requ^«d  to  support  its 
finding  that  a  significant  risk  exists  with 
anything  approaching  scientific 
certainfy."  The  Court  ruled  diat  "a 
reviewing  court  [is]  to  give  OSHA  some 
leeway  where  its  findings  must  be  made 
on  the  frontiers  of  sdentific  knowledge 
(and  that)*  *  *  die  Agency  is  fi«e  to 
use  conservative  assumptions  in 
interpreting  the  data  with  respect  to 
carcinogens,  risking  error  on  the  side  of 
over  protection  rather  than  under 
protection"  (448  U.S.  at  655. 655). 
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Hie  Court  also  stated  that  "while  the 
A^ncy  must  support  its  finding  that  a 
certain  level  of  risk  exists  with 
substantial  evidence,  we  recogaize  that 
its  determination  that  aparticular  level 
.  of  risk  is  'significant'  wiU  be  based 
largely  on  policy  considerations."  (488 
VS.  at  655,  n.  62). 

After  OSHA  determines  that  a 
significant  risk  exists  and  that  such  risk 
can  be  reduced  or  eliminated  by  the 
proposed  standard  it  must  set  a 
standard  which  is  technologically  and 
econofflically  feasible.  In  American 
Textile  Manufacturers  Institute  v. 
Donovan.  452  U.S.  490  (1981)  the 
Supreme  Court  held  that  "cost-benefit 
analysis  is  not  required  by  statute 
because  feasibility  analysis  is"  (452  U.S. 
531,  n.  32).  For  non-threshold  toxic 
substances,  the  aim  is  to  set  the  lowest 
feasible  level  necessary  to  eliminate 
significant  risk. 

As  stated  above  in  the  history  and 
approach  sections  of  the  preamble, 
OSHA  has  concluded  that  updating  the 
Z-tables  to  reflect  recent  information  is 
the  highest  priority  for  the  Agency.  This 
will  reduce  exposure  limits  for  ; 

approximately  200  substances  regulated 
currently  by  the  Z-tables  and  add 
exposure  limits  for  approximately  200 
substances.  The  health:  literature 
indicates  this  must  be  accomplished  to 
in4>rove  woricer  health:  it  is  one  of 
Congress's  conciurent  goals  and  will 
greatiy  increase  occupational  health 
protection  for  a  very  large  number  of 
workers. 

In  order  to  accomplish  this  high 
priority  task  in  a  reasonable  time  in  the 
light  of  limited  administrative  resources, 
it  is  necessary  to  narrow  somewhat  the 
issues  to  be  faced  by  the  agency  in  this 
proceeding.  Consequently,  it  is 
necessary  to  delay  other  worthwhile 
goals  and  concurrent  Congressional 
ptuposes  to  a  later  stage. 

liiis  approach  is  consistent  with 
general  principles  of  administrative  law. 
An  agency  may  set  priorities  wnthin  die 
framework  of  its  statutory  authority. 
Secondly,  an  Agency  may  take 
substantial  steps  towards  its  statutory 
goals  without  having  to  achieve  them 
completely  at  the  first  stage,  when 
agency  resources  are  not  sufficient  to 
complete  all  aspects  Initially. 

Section  6(g)  of  die  OSHA  Act  cleariy 
indicates  that  OSHA  has  authority  to  set 
priorities  among  competing  occupational 
health  and  safety  goeds.  It  states: 

In  determining  the  priority  for  establishing 
standards  under  tliis  sectioa  the  Secretary 
shall  give  due  regard  to  the  urgency  of  the 
need  for  mandatory  safety  and  health 
standards  for  particular  industries,  trades, 
crafts  occupations,  businesses,  workpkces  or 
work  environments.  The  Secretary  shall  also 


give  due  regard  to  the  recommendations  of 
the  Secretary  of  Health.  Educatioa  and 
Welfare  regarding  the  need  for  mandatory 
standards  in  determining  the  priority  for 
estabhshing  such  standards. 

Several  Court  decisions  recognize  that 
OSHA  has  some  discretion  in  setting 
priorities.  For  example,  the  District  of 
Columbia  Circuit  Court  stated. 

The  Act  has  built  in  flexibilities  that  the 
Secretary  may  use,  such  as  his  right  to 
initially  determine  whether  or  not  there  will 
be  a  standard;  what  the  standard  will  be;  the 
priorities  between  the  various  occupations 
that  may  require  standards;  the  altering  and 
changing  of  those  priorities  even  though  once 
set;  the  forgiving  of  inaction  where  the 
Secretary  makes  a  contemporaneous 
statement  of  reasons:  the  right  to  delay 
hearings:  to  process  higher  priority  standards 
more  quickly  than  initiated  ones   .  .  .  Since 
the  Congress  left  such  open-ended  discretion 
in  the  Secretary  at  many  key  points  in  the 
Act  including  Section  e(g]  we  find  implicit 
acknowledgement  that  traditional  agency 
discretion  to  alter  priorities  and  defer  action    . 
due  to  legitimate  statutory  considerations 
was  preserved  National  Congress  of 
Hispanic  Cit  v.  Usery  554  F.  2d  1196, 1199- 
1200,  (1977).  See  also  National  Cong.  v.. 
MarshaU,  628  F.  2d  882, 889  (1979). 

Similarly,  the  Court  stated,  in  regard 
to  delaying  a  relevant  decision  to  a  later 
•  stage,  in  Natural  Resources  Defense 
Council  v.  S.E.C.,  606  F.  2d  1031  (1979) 
that 

Deference  to  the  SEC's  decision  to  consider 
environmental  disclosure  in  another 
proceeding  is  in  our  view,  appropriate.  Our 
discussion  of  the  scope  of  review  of  agency 
rulemaking  shows  that  the  quasi-legislative 
nature  of  rulemaking  requires  even  greater 
agency  freedom  to  manage  and  structure 
decisionmaking  than  is  required  in  licensing 
or  adjudication.  (1056) 

It  also  stated. 

the  Agency  alone  is  cognizant  of  the  many 
demands  on  its.  its  limited  resources,  and  the 
most  effective  structuring  and  timing  of 
proceedings  to  resolve  those  competing 
demands.  An  agency  is  allowed  to  be  master 
of  its  own  house,  lest  effective  agency 
decisionmaking  not  occur  in  any  proceeding; 
and  {udidal  review  awaits  the  agency's 
conclusion  of  its  proceedings.  See  Myers  v. 
Bethlehem  Shipbuilding  Corp.,  303  U.LS.  41, 
56  S.Cr  459, 82LED.  838  (1938).  (p.  1066) 

Widiin  this  context  die  ACGIH's 
Threshold  Limit  Values  and  NIOSH 
Recommended  Exposures  Limits  have 
been  used  in  determining  the  substances 
to  give  priority  to  in  this  proceeding. 
They  have  also  been  used  as  a  starting 
point  for  OSHA's  significant  risk  and 
feasibility  analysis.  See  also  the  other 
criteria  used  which  are  discussed  in  the 
"History"  and  "Additional  Factors" 
sections. 

Secondly,  OHSA  has  concluded  that 
setting  exposure  limits  for  these 
chemicals  has  priority  at  this  stage  over 


exploring  the  need  for  accompanying 
medical  surveillance,  monitoring  and 
industrial  hygiene  provisions.  Section .  . 
6(b)(7)  of  the  Act  of  course,  indicates 
that  "where  appropriate"  such 
provisions  are  to  be  included.  That  was 
a  concurrent  goal  of  Congress  as  was 
Congress'  goal  to  lower  exposure  for  the 
many  unregidated  or  inadequately 
regulated  substances  when  scientific 
data  indicates  lower  exposives  are 
needed. 

OSHA  has  inadequate  time  to 
accomplish  both  goals  at  this  time. 
Lowering  exposures  is  a  higher  priority 
because  it  is  more  effective  in  reducing 
diseases  and  material  impairments  of 
health.  . 

OSHA  has  ahready  addressed  some  of 
section  6(b)(7)'s  goals,  labels  and 
warnings,  in  the  Hazard  Communication 
Regulation.  29  CFR  1910.1200  for  all 
substances.  It  is  woricing  on  a  standard 
to  improve  respirator  use  for  ail 
chemicals  (47  FR  20603).  It  is  considering 
generic  regulation  for  monitoring  and 
medical  surveillance.  OSHA  does  not 
have  the  resources  to  conclude  this 
rulemaking  in  any  reasonable  time,  and 
also  consider  these  issues. 

OSHA  will  meet  its  statutory 
requirements  to  determine  whether  the 
proposed  new  levels  substantially 
reduce  significant  risk  and  are  feasible. 
OSHA's  risk  assessments  ar^briefer 
tlian  has  been  The  case  for  rulemakings 
limited  to  single  sustances.  Elaborate 
and  detailed  risk  assessments  for  these 
428  substances  which  are  generally 
recognized  as  needing  new  limits,  would 
make  it  impossible  for  OSHA  to  address 
these  hazards  in  any  reasonable  time 
period. 

Many  of  the  exposure  limits  are  based 
on  moderate  safety  factors  below  levels 
wliich  human  or  animal  studies  report 
"no  observed  effect"  (sometimes  called 
a  "threshold").  Incorporation  of  a 
moderate  safety  factor  does  not  result  in 
setting  a  limit  below  which  significant 
risk  is  eliminated.  Many  of  the  studies 
are  of  small  scale  and  do  not  have  the 
scientific  quality  (statistical  power)  to 
demonstrate  that  a  "no  observed  effect 
level^  has  been  shown.  In  many 
instances  interpretation  of  health  effects 
studies  must  accoiuit  for  inter-species 
and  intra-species  variability,  and  the 
lack  of  statistical  powf  r. 

Finally,  when  the  reported  no-effect 
level  is  based  on  animal  date, 
consideration  must  be  given  to  the  fact 
that  hqmans  may  be  more  or  less 
sensitive  than  the  animals.  All  experts 
in  this  situation  recommend  setting  an 
exposure  limit  which  includes  a  safety 
factor  from  the  reported  no  observed 
effect  level  in  animals.  Therefore,  a 


moderate  safety  factor  below  the  level 
which  is  hypothesized,  or  reported  as 
demonstrating  no  observed  effect,  does 
not  put  OSHA  in  the  position  of 
proposing  a  limit  below  die  level  where 
there  is  insignificant  risk. 

In  this  rulemaking.  OSHA  is  also 
proposing  new  exposure  limits  for  some 
possible  carcinogens  and  some  other 
chemicals  for  which  there  may  be  a 
remaining  significant  risk.  It  is  possible 
that  much  more  detailed  analysis  or  new 
data  might  find  that  a  lower  limit  than 
OSHA  proposed  would  both  reduce 
remaining  significant  risk  and  be 
feasible. 

However.  OSHA  preliminarily 
believes  that  to  address  those  questions 
in  this  rulemaking  would  significantiy 
delay  completion  of  this  rulemaking 
which  substantially  improves  health 
protection  for  many  millions  of  workers. 

OSHA's  experience  in  ethylene  oxide, 
benzene,  formaldehyde,  asbestos  and 
other  such  substances,  indicates  that 
these  issues  take  a  large  amount  of 
administrative  and-sdentifiG  resources  - 
for  each  substance.  Consequently. 
OSHA  preliminarily  concludes  that  it  is 
appropriate  to  complete  this  action  as 
first  priority.  In  the  future,  based  on 
priorities,  OSHA  will  explore  the  issue 
that  for  some  substances  lower  limits 
might  be  determined  to  be  appropriate 
after  more  extensive  analysis. 

IIL  Glossary 

The  following  terms  and  acronyms 
appear  in  the  proposed  standard  and  the 
preamble  supporting  it  This  glossary  is 
provided  as  a  convenience  to  the  reader. 

ACGIH— American  Conference  of 
Governmental  Industrial  Hygienists. 

CHRIS— Chemical  Hazard  Response 
Information  System,  a  data  base 
developed  for  use  by  the  U.S.  Coast 
Guard. 

HSDB— Hazardous  Substances  Data 
Bank,  a  data  base  developed  by  the 
National  Library  of  Medicine. 

lARC — International  Agency  for 
Research  on  Cancer. 

ILO — The  International  Labor 
Organization,  and  agency  of  the  United 
Nations. 

IMIS— llie  Integrated  Management 
Information  System,  a  source  of 
enforcement  data  developed  by  and  for 
OSHA. 

MSDS-^aterial  Safety  Data  Sheet  a 
means  of  disseminating  risk  information 
and  safe  handling  information  to 
workers:  it  is  required  by  OSHA's 
Hazard  Communication  Standard  (29 
CFR  1910.1200). 

NIOSH— Hie  National  Institute  for 
Occupational  Safety  and  Health,  a 
research  agency  located  within  the 


Department  of  Health  and  Human 
Services. 

NOES — National  Occupational 
Exposure  Survey,  a  compUation  of  data 
about  the  prevalence  of  certain 
chemicals  in  workplaces  based  on  a 
survey  of  some  4000  workplaces. 

OaS— OSHA  Computerized 
Information  System,  a  data  base 
containing  records  of  laboratory 
analyses  of  air  contaminant  samples, 
gathered  during  OSHA  inspections. 

OSHA  HS  Numbei^-OSHA  has 
identified  each  substance  considered  in 
their  rulemaking  with  a  unique  4-digit 
number,  referred  to  as  the  "Health 
Standard  (HS)  number."  This  step  was' 
taken  for  ease  of  reference  and 
convenience  of  readers. 

PEL — Permissible  Exposure  Limit  the 
exposure  limits  contained  in  OSHA's  air 
contaminant  standard.  (See  "Z-Tables") 

REL — Recommended  Exposure  Limit, 
produced  by  NIOSH  and  publicized 
through  Criteria  Documents  and  Current 
Intelligence  Bulletins. 

RTECS—Registiy  of  Toxic  Effects  of 
Chemical  Substances,  a  NIOSH 
publication. 

TLV— Threshold  Limit  Value,  a 
recommended  exposure  limit  produced 
by  die  ACGIH. 

TSCA— Toxic  Substances  Control 
Act  administered  by  the  Environmental 
Protection  Agency,  EPA.    . 

WHO— World  Healdi  Organization, 
an  agency  of  the  United  Nations. 

IV.  Substances  to  be  Regulated 

A.  General Principlea  of  Toxicology  and 
Dose-Response 

As  long  ago  as  the  16th  century, 
people  recognized  that  there  is  no  such 
thing  as  an  absolutely  safe  chemical. 
The  Swiss  physician  Paracelsus,  who 
Uve  from  1493  to  1541,  said: 

All  substances  are  poisons;  there  is  none 
which  is  not  a  poison.  The  right  dose 
differentiates  a  poison  and  a  remedy. 

On  the  other  hand,  methods  have  been 
devised  to  permit  any  chemical  no 
matter  how  poisonous,  to  be  handled 
safely;  this  is  done  either  by  limiting  the 
dose  or  controlling  the  exposure. 
However,  before  the  necessary  degree  of 
control  caq  be  determined  for  a 
particular  exposure  or  situation,  the 
toxicity  of  the  substance  in  question 
must  be  known-  The  paragraphs  that 
follow  describe  the  methods  used  by 
scientists  to  measure  the  relative 
toxicity  of  substances  and  to  select 
exposive  limits  that  will  prevent 
exposed  individuals  from  suffering 
adverse  effects  ^om  such  exposures.  As 
this  discussion  demonstrates,  methods 
of  choosing  exposure  limits  must 
because  of  the  lack  or  inadequacy  of 


dose-response  information  for  most 
chemicals,  rely  heavily  on  experience  in 
the  use  of  these  substances  and  on 
scientific  and  professional  judgment.' 

Chemicals  range  in  inherent  toxicity 
fitim  those  that  are  relatively  harmless 
even  after  large  doses  have  been 
administered  to  others  that  cause  death 
if  encountered  even  in  small  quantities. 
Toxicologists  rank  chemicals  by 
categories  that  range  from  practically 
non-toxic  (an  adult  humaivwould  have 
to  consume  a  quart)  to  supertoxic  (fewer 
than  7  drops  would  be  lethal  for  most 
people). 

In  the  occupational  setting,  it  is  the 
risk  associated  with  a  particular  use  of  a 
chemical  rather  than  its  inherent  toxicity 
.  that  is  important  Risk  can  be  defined  as 
the  probability  that  a  substance  %vill 
produce  harm  under  certain  conditions 
of  use.  The  converse  of  risk  is  safety, 
which  is  the  probability  that  no  harm 
will  occur  imder  specific  circumstances. 

The  degree  of  hazard  associated  with 
exposure  to  a  specific  substance 
depends  on  the  manner  in  which  it  is 
handled  in  a  particular  situation:  A 
supertoxic  chemical  that  is  processed  in 
a  closed,  isolated  system  may  be  less 
hazardous  in  actual  use  than  a  relatively 
low-toxicity  compound  handled  in  an 
open  batch  process.  Another  factor 
affecting  the  ability  of  a  chemical  to 
elicit  a  toxic  response  is  the 
susceptibility  of  the  biological  system  or 
individual.  For  the  relative  degree  of 
hazard  to  be  known  in  a  particular 
instance,  this  requires  knowledge  about 
the  chemical  agent,  the  exposure 
situation,  and  the  exposed  subject.  In 
addition,  the  route  of  administration  and 
the  duration  and  frequency  of  exposure 
must  be  known. 

Route  of  Exposure 

There  are  four  principal  routes  of 
exposure  by  which  toxic  substances  can 
invade  himians  or  animals.  These  are 
inhalation,  ingestion,  dermal  absorption, 
and  parenteral  adminisb'ation  (i.e., 
administration  through  routes  other  than 
the  intestinal  canal).  The  route  of 
administration  of  a  toxin  also  affects  the 
relative  toxicity  of  the  agent.  For 
example,  a  chemical  that  can  be 
detoxified  in  the  liver  will  be  less  toxic 
if  it  is  administered  orally  than  if  it  is 
given  systemically  (i.e.,  inhaled).  Studies 
that  provide  information  about  the 
relative  toxicity  of  an  agent  via  different 
routes  of  exposure  can  provide  a 
considerable  amount  of  information 


'  The  miterial  in  thi*  section  derivea  pTincipa!ly 
from  the  foUowinj  •ource*:  Klaaien.  Aindur,  and 
DouU.  1966:  National  Reaearch  Council.  1986;  and 
Cohen.  IBSSa,  b. 
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about  the  absorbability  of  the  agent.  For 
example,  if  exposure  to  a  certain  dose  of 
a  chemical  via  all  ro.utes  of 
administration  causes  death  tvithin  the 
same  time  period,  it  can  be  assumed 
that  the  substance  in  question  is  easily 
and  rapidly  absorbed.  On  the  other 
hand,  if  the  dermal  dose  of  a  chemical 
that  is  required  to  kill  a  subject  i^  much 
higher  than  the  dose  required  to  produce 
the  same  effect  when  the  chemical  is 
ingested,  one  can  deduce  Ihat  the  skin 
provides,  to  Some  degree,  a  barrier 
against  that  agent's  toxicity.  Other,  less 
important  elements  affecting  the 
response  to  a  toxic  substance  include 
the  relative  concentration  of  the         .  | 
substance,  the  volume  of  the  vehicle 
used  to  administer  the  chemical,  the 
chemical  and  physical  properties  of  the 
vehicle,  and  the  dose  rate.  i.e..  the 
period  of  time  over  which  the  dose  is 
administered. 

Duration  and  Frequency  of  Exposure 

'    Scientists  conduct  aniipal  experiments 
that  involve  four  different  types  of 
exposure:  acute,  subacute,  chronic,  and 
subchronic.  Acute  exposiu^s  are  limited 
to  periods  of  less  than  24  hours  and  can 
involve  either  single  or  repeated 
exposures  within  that  period.  Subacute 
exposures  are  repeated  exposures  that 
last  for  one  monOi  or  less,  while  sub- 
chronic  exposures  have  a  duration  of 
one  to  three  months.  When  a  research 
project  having  a  chronic  regimen  is 
conducted,  the  test  animals  are  dosed 
repeatedly  for  a  period  lasting  more 
than  three  months.  Animals  exposed 
acutely  can  have  both  immediate  and 
delayed-onset  responses.  Similarly, 
chronic  exposures  can  cause  immediate 
reactions  as  well  as  long-term  effects. 
The  frequency  of  dosing  also  has  an 
important  influence  on  the  magnitude  of 
the  toxic  effect:  A  large  single  dose  of  an 
acute  toxin  will  usually  have  more  than 
three  times  the  effect  of  one-third  the 
dose  given  at  three  different  times,  and 
the  same  dose  administered  in  10  or  15 
applications  might  have  no  effect 
whatsoever.  The  pattern  of  dosing  is 
important  because  it  is  possible  for 
some  of  the  substance  to  be  excreted 
between  successive  administrations  or 
because  the  lesion  caused  by  the  toxin 
has  a  chance  to  be  partially  or    - 
completely  repaired  betweeo 
applications.  Thus  a  chronic  effect  is 
said  to  occur  (1)  If  a  toxic  substance 
accumulates  in  the  system  of  an 
exposed  person  or  animal  because  the 
dose  absorbed  is  greater  than  the  body's 
ability  to  transform  or  eliminate  the 
substance:  (2)  if  it  produces  adverse 
effects  that  are  not  reversible;  or  (3)  if  it 
is  administered  in  a  manner  that  permits 
inadequate  time  for  repair  or  recovery. 


Variation  in  Response 

Responses  to  toxic  insults  vary  in  a 
number  of  ways^  For  example,  some 
toxicants  have  immediate  effects,  while 
other  are  associated  with  delayed 
symptom  onset.  The  latency  period  for 
carcinogenic  agents  may  be  as  long  as 
40  years  for  some  types  of  cancer,  and 
even  some  acute  agents,  such  as  some 
chemicals  that  have  adverse  ocular 
effects,  may  not  cause  overt  symptoms 
until  hours  after  exposure. 

Another  difference  in  type  of  response 
concerns  the  reversibility  or 
irreversibility  of  the  effect  Reversibility 
depends  on  die  site  of  action  as  well  as 
the  magnitude  of  the  insult.  That  is, 
some  tissues  of  the  body,  such  as  the 
liver,  have  considerable  ability  to  * 
regenerate;  others,  like  the  ki(faiey  or 
central  nervous  system,  do  not 

The  site  of  action  associated  with 
toxic  substances  also  varies  widely. 
Local  effects  are  those  lesions  caused  at 
the  site  of  first  contact  between  the 
agent  and  the  organisms.  Examples  of 
localized  effects  are  skin  bums  caused    ' 
By  contact  with  a  caustic  substance  and 
site-of-contact  tumors  that  develop  at 
the  locus  of  the  injection  of  the 
carcinogen. 

In  contrast  to  localized  effects, 
systemic  effects  involve  the  absorption 
and  distribution  of  the  toxic  agent  from 
the  point  of  entry  to  a  distant  site;  the 
toxic  response  is  manifested  at  this 
distant  point.  An  example  of  a  systemic 
poison  is  mercury,  which  produces  its 
toxic  effect  on  the  central  nervous 
system.  Often,  the  site  of  deposition  for 
a  chemical  is  not  the  organ  system  most 
affected  by  the  toxin.  For  example, 
although  lead  is  deposited  and 
concentrated  in  the  bone,  it  affects  the 
central  nervous  system.  Any  sites  that 
are  adversely  affected  by  the  toxic 
effects  of  exposure  to  a  substance, 
whether  they  are  sites  of  contact  or 
distal  sites,  are  called  the  target  organs 
of  toxicity. 

In  cases  of  systemic  poisoning,  the 
system  most  offen  affected  is  the  central 
nervous  system  (CNS):  it  is  common  for 
the  CNS  to  be  involved  even  when 
another  target,  such  as  the  Uver,  is  the 
primary  target  organ  of  toxicity.  In 
descending  order  of  frequency,  the 
systems  or  organs  most  often  involved 
in  cases  of  systemic  poisoning  are  the 
central  nervous  system,  the  circulatory 
system,  the  blood  and  hematopoietic 
system,  the  visceral  organs  (liver, 
kidney,  lung),  and  the  skin. 

Dose-Response. 

The  relationship  that  associates  the 
dose  of  a  chemical  with  the  effects  it 
causes  is  called  the  dose-response 


relationship.  A  single  data  point  relating 
a  dose  to  a  response  is  sufficient  to 
establish  a  dose-response  relationship. 
As  additional  data  become  available,  it 
is  possible  to  expand  our  understanding 
of  the  dose-response  relationship  to 
cover  a  range  of  doses  or  exposiu^s. 
Dose-response  is  the  most  important 
single  principle  in  toxicology,  and  an 
understanding  of  dose-response  is 
important  in  establishing  occupational 
or  other  exposure  limits.  Knowing  how 
toxic  substances  act  makes  it  easier  to 
predict  the  potential  effects  of  exposure. 
(It  is.  of  course,  generally  true  that 
lowering  dose  reduces  response,  and 
data  are  often  available  to  demonstrate  - 
that  lower  doses  reduce  responses,  at 
least  on  the  grossly  observable  level. 
However,  data  showing  that  more  subtle 
responses,  e.g.,  those  at  the  subcellular 
level,  have  been  reduced  are  rarely 
available.) 

To  apply  dose-response  relationships, 
it  is  helpful  if  several  types  of  data  are 
available.  First,  it  must  be  possible  to 
relate  a  response  to  a  particular 
chemical.  Although  basic  data  pointing 
toward  causality  may  be  available,  it  is 
often  difficult  to  refine  the  dose- 
response  relationship  further.  For 
example,  epidemiological  studies  often 
identify  an  association  between  a 
disease  and  one  or  more  causative 
agents.  However,  since  information  on 
the  precise  identity  of  the  etiologic 
agent  the  actual  dose  received,  and  the 
true  site  of  the  response  is  usually  not 
available,  it  is  often  impossible  to  use 
data  from  epidemiological  studies  to 
establish  a  precise  dose-response 
relation  between  a  specific  dose  of  a 
toxin  and  an  effect. 

The  second  condition  to  be  met  before 
dose-response  can  be  established  is  (hat 
is  must  be  possible  to  relate  the 
response  to  the  dose.  It  is  relatively  easy 
to  determine  that  a  large  dose  causes  an 
obvious  response.  Refining  the 
relationship,  however,  involves  three 
other  requirements:  (1)  That  there  be  a 
receptor  site;  (2)  that  the  response  and 
the  intensity  of  the  response  be  related 
to  the  concentration  of  the  toxin  at  the 
receptor  site;  and  (3)  that  the 
concentration  of  the  toxin  at  the  site  be 
related  to  the  dose  given. 

The  third  principle  underlying  the 
concept  of  dose-response  is  that  there 
be  a  quantifiable  means  of  measuring 
the  toxicity  of  a  substance  and  a  precise 
method  of  expressing  diis  measured 
toxicity.  Although  lethality  in  test 
animals  is  often  used  to  measure 
toxicity,  the  best  form  of  measurement 
would  involve  quantification  of  the 
sequence  of  molecular  events  occurring 
during  the  toxic  res{>onse.  In  the 
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absence  of  such  endpoints,  other  good 
methods  are  available.  For  example,  it  is 
common  to  measure  an  effect  believed 
to  be  related  to  the  substance  in 
question.  The  level  of  activity  of  an 
enzyme  in  the  blood  is  often  used  as  a 
measure  of  effect  e.g.,  serum  glutamic- 
oxaloacetic  transaminase  (SCOT)  levels 
are  used  to  measure  liver  damage.  Many 
different  endpoints  can  be  used  to 
measure  toxic  effects,  such  as  changes 
in  muscle  tone,  heart  rate,  blood 
pressure,  electrical  activity  of  the  brain, 
motor  functioning,  and  behavior. 

Hie  most  widely  used  endpoint 
especially  when  a  new  substance  is 
involved,  is  lethality  in  an  animal  test 
system.  Lethality  studies  allow 
scientists  to  make  comparative 
assessments  of  a  chemical's  toxicity  as 
it  relates  to  that  of  many  other 


substances.  Research  of  this  type  also 
permits  the  gathering  of  essential 
information  on  dose,  duraticm.  route  of 
administration,  site  of  action,  and  the 
target  organ  of  toxicity. 

Form  of  the  Response 

The  classic  form  of  dose-response  is 
sigmoidal  (Figure  1).  TTiis  form 
characterizes  the  relationship  between 
the  amount  of  a  toxin  administered  and 
the  degree  of  response  to  that  dose.  The 
response  is  measured  on  the  ordinate, 
and  the  dose  is  represented  on  the 
abscissa. 

Dose-response  can  be  thought  of  in  . 
two  ways: 

.•  As  exposure  increases,  the 
proportion  of  the  population  that 
manifests  the  response  increases: 


•  As  exposure  increases,  the  intensity 
of  the  response  increases. 

A  relatively  flat  dose-response  curve 
means  that  a  large  change  in  dose  is 
required  before  there  is  a  significant 
change  in  response.  A  step  curve,  on  the 
other  hand,  means  that  a  small  change 
in  dose  will  elicit  a  large  increase  in 
response.  Although  it  is  sometimes 
possible  to  generate  a  curve  of  the  type 
shown  in  Figure  1.  it  is  not  necessary  to 
do  so  to  demonstrate  that  exposure  at  a 
given  level  is  associated  with  a 
particular  response.  That  is,  it  is  not 
necessary  to  have  sufficient  data  to 
define,  in  mathematical  terms,  the  dose- 
response  relationship  to  know  that 
exposure  at  a  given  level  is  associated 
with  adverse  consequences. 
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Figure  1 

Diagram  of  dose-response  relationship 
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In  the  regulatory  context,  it  is  most 
common  to  express  dose-response 
relations  in  terms  of  the  percentage  of 
the  population  responding.  However, 
this  information  alone  is  meaningless 
imless  the  endpoint  being  considered  is 
known.  For  every  substance,  there  are 
several  dose-response  relationships, 
depending  on  endpoint:  A  substance 
that  produces  irritation  at  low  doses 
may  cause  more  severe  symptoms  or 
even  death  at  high  doses  and  in  other 
conditions.  For  example,  many 
substances  that  are  mucosal  irritants  at 
low  doses  will  produce  pulmonary 
edema  and  nervous  system  effects  at 
high  doses. 


Plotting  the  cumulative  percentage  of 
individuals  responding  against  dose 
produces  the  typical  sigmoid  curve.  Such 
a  curve  reflects  the  fact  that  at  the 
lowest  dose,  zero  percent  of  the 
population  responds,  while  100  percent 
of  the  population  will  respond  at  the 
highest  dose.  However,  if  the  percentage 
responding  is  plotted  against 
incremental  rather  than  total  dose,  the 
curve  produced  is  abnormal  distribution 
(Figure  2).  This  curve  says  that  a 
relatively  small  percentage  of  the 
populaHon  will  manifest  the  response  at 
the  lowest  dose  and  that  a  similarly 
small  percentage  of  the  population  will 
exhibit  the  effect  at  the  highest  dose. 


What  this  normal  distribution  of 
response  reflects  is  individual  and 
species  variation  in  exposed 
populations.  A  wide  degree  of  variation 
occurs  even  in  inbred,  homogeneous 
laboratory  animals,  and  such  variability 
increases  dramatically  when  a 
heterogeneous  population,  such  as 
workers,  is  involved.  Individuals 
responding  at  the  left  end  of  the  curve 
shown  in  Figure  2  are  hypersusceptible. 
while  those  at  the  right  end  could  be 
termed  resistant. 
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Figure  2 

Diagram  of  quantal  dose-response 
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BCCB1WC  the  reiBnonsBip  btflwuuii 
dose  and  response  Is  •^^otdal, 
respome  i^>proacaws  zero  ss  uose 
approadies  Ten.  Howerer,  became  of 
thfe  Hiathematical  form  used  to  eAjweas 
this  rclotienahip,  a  tree  zero  lesponse 
■csH  ttcver  DC  CRMeveu^  in  tne  stnctest 
seme,  tiici  (jiiMc  a  troe  umsiMHd  dose 
level  ^.e.,  the  dose  wi#i  whidi  4  sero 
response  is  associated)  can  nererbe 
estaUished  «n  the  basis  of  experimeirtal 
reseafTcfi.  InffteecL  scicnnsis  attempt  to 
define  ^  nmimani  dose  aasedafted 
wiA  a  specARcendpoint,  wfaidi  Is 
customarily  termed  fte  "thieabuM"  dose 
for  diat  paificalar  endpotnt.  Howerer, 
unless  a  specific  endp^iit.  sodi  as 
respiratory  irritation,  cholinesterase 
inhibifion,  (he  deveiopraent  of  a  tumor, 
or  death,  is  specified.  Hie  concept  of  a 
threshoM  is  esseRtiaSy  Hieainngless.  In 
fact,  a  separate  threshold  cooM  be  sold 
to  exlM  for  each  of  fiieee  en^Mslnts. 

The  extent  to  which  an 
erperimentally  derrred  "teesboW" 
actually  reflects  'Sie  tree  tfffesfaold  for  a 
substance  {i.e.,  tiie  level  above  ivbhii  a 
response  will  occur  and  below  wlndi  no 
response  wiB  occui^  depends  on  several 
factors,  sndi  as  tfie  nnmber  of  animals 
used  to  ■determine  Ae  experiment^ 
threshold,  the  mnnber  xX  dose  levels 
tested,  and  ^  desieeof  ^railation 
represented  in  the  test  atrbjec^  f^ 
exarap^,  to  detemine  an  LDm  (Ibe 
lethal  dose  ftat  will  kifl  50  percent  of 
the  anhnais  tested]  wiA  a  fai^  liegree  cf 
precision  Fequkes  4ie  use  of  a  mbmnmn 
of  50  test  amraah  and  5  dese^ronps  [VO 
anknals  tn  eadi  group).  Other  factors 
that  can  kifhience  (he  magnitude  of  the 
median  lethal  iSosetnchtde  the  sources 
involved,  the  sex  and  age  of  the  animals, 
the  enviroRBtenln  condittons  pievaHiiig 
Uuiing  tne  teat  oonoitKHUu  ulet.  the 
heaWi  status  of  Ae  anbjects  belns 
tester!,  and  ncu  past  exposure  to  other 
toxic  substances. 

In  toncological  researdt  the 
expemnentany  observed  "du'eAold** 
doseis  nlled  the  low  observed  eRiect 
level  (LOEL)  tn-  the  low  observed 
adverse  effect  level  (LOAfiL). 
Altei  natively^  we  threshold  may  be 
expressed  as  me  highest  no  observed 
e^tct  leveS  (NOEL),  ije^  As  bi^iest  dose 
administered  and  Itnnd  not  to  produce  a 
given  response.  Detenulnation  of  an 
accurate  Ml3cL  leijuiies  Dotn  a  caiinud 
mtetpretaoon  of  tne  tojocdogical  data 
and  (he  me  of  an  adequate  number  of 
test  animals,  xiie  National  Academy  of 
Sciences  (1985)  has  oonduded  that  the 
ciumce  of  finiiing  a  no  adverse  effect 
level  (that  n.  of  unssing  an  adveise 
effect)  at  a  fftvea  dose  is  statistfanfly 
greater  In  expeiimcnis  having  a  amall 
uumber  of  anhnens  than  ta  studies 


involving  a  large  number  of  anlmds. 
Thus,  the  degree  of  confidence  one  has 
that  NOEL  actually  represents  a  "sale" 
dose,  rather  than  a  research  deugo 
artiTacl,  increases  with  the  sunder  of 
animals  tested.  The  greatest  degree  of 
confidence  is  associated  with  studies 
involvug  a  large  number  of  animals  Ibat 
were  teated  at  several  doses  that  were 
ackniniatered  at  dose  antervala. 

Safety  Faoten 

Because  of  the  mtceitalnties 
surrounding  the  use  of  NOELs  and 
LOELs,  Ae  difficulties  of  extrapolating 
from  animah  to  humans,  and  the 
probleuis  involved  in  tr^ng  to  account 
for  biological  variability  {both  across 
species  and  widnn  the  same  species), 
rcgidators  and  others  have  used  safety 
factors  to  aid  Ihem  in  settii^  pertniaslble 
exposure  limits.  Safety  factors  are 
margins  applied  to  the  NOQ,  or  LOEL  to 
detemmie  a  level  believed  to  be  "safe." 
Safety  margins  are  necessary  because 
stuthes  designed  to  establish  NOQiS 
and  LOELs  do  not  generally  pidc  up 
oAer-than-gross-organ  responses  or 
include  bypersusceptible  individuals. 
Regulatory  agencies  and  limit-setting 
organizatiois  have  traditionatly  used 
safety  factors  ranging  from  2  to  LOOO. 

These  factors,  are  oesigaed  to  account 
for 

•  Sensitive  meaobers  of  a  population: 

•  Extrapolation  from  animals  to 
human;  and 

•  Admiiustralion  of  a  substance  via  a 
different  route. 

.  'AdditioMd  aafety  factors  may  be 
applied  if  the  toxicdogical  endpoint 
assessed  by  the  NOEL  or  LOEL  Is  ah 
insensitive  one,  e.g.,  lethality.  This  is 
necessaiy  because  Ae  dose  that  is 
"safe"  for  an  insensitive  endpoint  wiH 
not  reallj  be  safe  in  temu  of  any 
adverse  effects  occurring  before  fhat 
endpoint  is  reached.  That  is.  the  LOEL 
assoc^ted  with  convulsJons  caused  by  a 
neurqpaAic  agent  will  not  be  safe  or 
protective  against  the  decrement  in 
mental  capacity  observed  in  animala  or 
people  long  before  convulsions  occur:  to 
give  another  example,  a  dose  Qud  is 
"safe"  in  teims  of  leflialily  is  often 
sufBcient  to  cause  serious  damage  to 
various  organ  systems. 

Ty^et  of  Topcoloycal  Gwidence 

The  evidence  available  to  scientists 
wishing  to  evaluate  fte  toxidty  of  a 
siAstance  can  be  derived  from  studies 
in  laboratory  animals,  in-vitro  studies  in 
cell  or  tissue  systemic  r^MMta  of  diaical 
observations,  stupes  of  expoaed  human 
populations,  or  from  interveaiion  studies 
conducted  with  human  voloateers.  The 
preceding  pan^aphs  have  desalbed 
animal  stuches  tor  '^oassays*')-  The 


following  section  discusses  the  two  most 
common  types  of  human  evideace:  Data 
derived  from  cHiucal  observattons  and 
iaformaUon  from  ppMpmin'^gi^'nj 
studies. 

Clinical  observations.  Much  of  the 
data  on  ihe  toxic  efEects  associated  with 
human  exposures  have  come  from 
industrial  accidents,  fatal  peiaaoiagx  or 
other  such  tragedies.  This  inforaatioa  is 
generally  more  usefrJ  in  ieliateadng 
broad  categories  of  patluik^ical  e^cts 
thai  in  re&iiqg  a  specific  <lose-ire«|K)n8e 
relationship,  because  the  expomre 
levels  causing  the  accident  are  known  to 
be  high  but  caaaot  be  ^uantirted  with 
praciaion. 

Elpidemiologiool stadiet.  Studies 
ooaducted  by  ^Mdemioiogists  are 
desired  to  reveal  the  pattaras  of 
diseaBe  or  mortality  prevailing  ia  certain 
groups  of  people  (usually  woclors) 
exposed  to  a  amgle  toxin  or  to  a  groiqi  of 
suhstanofss  One  af  (he  advantages  of 
epsrifininlngioel  atadies  is  that  they 
iiiw^we  hmimn  aod  their  rehouses  to 
actnai  sitoatioaa.  Ihe  iaterpretation  of 
the  results  of  epideauobgical  studies  ia 
complicated  by  die  inevitable  presence 
of  confoundiag  variables  that  oooor 
whenever  human  populations  are 
involved.  Ideally,  the  populations  being 
studies  (i.e^  the  etody  population  and 
the  control  popalutioa)  sho^  be  fidly 
OHnparable  with  regard  to  every 
variable  except  Ae  aingle  characteristic 
under  stady.  Become  it  is  rarely 
pemible  to  adueve  this  degree  of 
comparability,  statistical  tedmiqnes  are 
often  used  to  attempt  to  adjmt  for  tiiis 
lack  of  comparability,  fai  addition,  if  the 
measHfed  effect  is  i  datively  large,  it  is 
eriflcely  that  confounding  fectors  will 
obscure  tiie  true  picture. 

Broadly  speaking,  epidemiological 
studies  can  have  two  possible  outcomes: 
They  can  report  an  effect  or  they  can 
report  no  efFect;  in  tiie  former  case,  the 
study  is  termed  a  positive  study,  and  in 
the  latter,  a  negative  one.  Within  each  of 
these  categories,  it  is  possible  for  the 
study  to  be  correct  (that  is,  to  give  a 
true-positive  or  true-negative  result)  or 
to  be  incorrect  (that  is.  to  give  a  false- 
positive  or  a  false-negative  result).  A 
false-positive  result  reports  that  there  is 
an  increased  risk  whea  in  fact  there  is 
not,  and  a  false-n^ative  study  reports 
that  there  is  no  increased  risk  wl^a  in 
fact  (here  ia. 

Hie  probability  that  a  study  will 
detect  a  statistically  sigmEcant  effect  if 
that  effect  is  actually  preseal  is  called 
the  power  of  the  study.  As  the  power  of 
a  study  iacreasea.  the  Iflcelihood  of 
producing  a  false-negative  error 
decreases.  Power  ia  depeadeat  on  two 
factors:  The  level  of  relative  risk  being 
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evaluated  and  the  number  of  cases  Ot 
the  efFecf  (i.e..  disease)  that  ai« 
expected  in  the  population  being . 
studied.  The  number  of  expected  cases 
depends  both  on  the  sample  size  and  the 
expected  disease  frequency  in  the    " 
comparison  population.  For  example,  a 
study  involving  a  small  population  and  a 
common  disease  can  have  the  same 
power  as  a  study  of  a  rare  disease  in  a 
large  population.  Consequently,  studies 
of  larger  samples  have  sufficient  power 
to  detect  smaller  increases  in  risk,  and 
studies  of  smaller  samples  will  be  able 
only  to  detect  large  increases  in  relative 
risk. 

Because  epidemiological  studies  have 
limitations,  it  is  essential  that  the  power 
of  such  studies,  particularly  of  negative 
•studies,  be  examined  to  ensure  that  their 
sample  sizes  are  adequate  to  detect  the 
absence  of  increased  risk  with  vahdity. 
When  the  power  of  a  study  is  not ' 
adequate,  negative  studies  cannot  be 
said  either  to  contradict  or  to  support 
the  conclusion  that  increased  risk  exists. 
However,  a  study  with  a  positive  result 
may  indicate  a  relationship  if  the  excess 
risk  is  high,  even  if  the  study's  sample 
size  is  small  and  the  effects  of  some 
factors  are  not  controlled  for.  i 

Quality  of  Evidence  ' 

Dose-response  models  have  often 
been  used  in  the  quantitative 
assessment  of  the  risks  associated  with 
exposures  to  carcinogenic  substances. 
However,  less  scientiflc  effort  has  been 
devoted  to  models  to  be  used  with  non- 
carcinogenic  substances. 
Mathematically  precise  methods  to 
establish  the  true  no-effect  level  or  to 
define  the  dose-response  curves  have 
not  been  developed  for  most  of  the  more 
than  400  substances  involved  in  this 
rulemaking. 

Most  of  the  scientific  work  that  has 
been  done  was  designed  to  identify 
lowest  observed  effect  or  no-effect 
levels  for  a  variety  of  acute  effects.  As 
described  above,  experts  in  industrial 
hygiene  and  occupational  health  have 
developed  factors  to  be  used  to  offset,  at 
least  to  some  extent,  the  insensitivity  of 
NOELs  and  LOELs  to  such  factors  as 
subcellular  effects,  sensitive  individuals, 
and  chronic  effects.  It  is  possible  to  use 
these  data,  combined  with  professional 
judgment  and  OSHA's  expertise  and 
experience,  to  determine  that  significant 
risk  exists  at  current  levels  of  exposure 
and  that  a  reduction  in  these  levels  will 
substantially  reduce  that  risk.  OSHA  is 
also  confident  that  it  is  not  attempting  in 
this  rulemaking  to  reduce  exposures  to 
insigniffcant  levels.  However,  additional 
analysis  may  w(ell  reveal  that  the  levels 
being  proposed  at  this  interim  stage  can 
be  refined  further  in  the  future. 


R  Historicai  Development  of 
Occupational  Exposure  Limits 

Early  Limits 

Until  the  development  of  occupational 
health  standards,  the  occurrence  of 
adverse  health  effects  resulting  ftom 
exposures  to  hazardous  substances  or 
conditions  in  the  workplace  could  only 
be  determined  ex  post  factt>— after 
impairment  had  already  occurred  to  the 
health  and  welfare  of  exposed 
employees.  In  her  1910  studies  of  lead 
poisooing,  Dr.  Alice  Hamilton  was 
forced  to  rely  on  "personal  observations 
of  working  conditions  and  the  illness 
and  deaths  of  woricers  to  demonstrate 
the  existeiKe  of  harmful  exposures" 
(PauU  1984).  The  concept  of 
occupational  exposure  limits  thus 
represents  a  dramatic  breakthrough  in 
the  battle  against  occupational  disease 
and  remains  "one  of  the  most  useful  and 
indispensable  tools  yet  devised  for 
safeguarding  the  health  and  well-being 
of  industrial  workers"  (Thomas  1979). 

Occupational  exposure  limits  are  air 
quality  values  that  apply  in  workplaces, 
and  they  are  derived  by  studying  the 
correlation  between  the  amount  of  a 
toxic  substance  absorbed  by  the  body 
and  its  effects  on  health.  Within  the 
context  of  occupational  exposure, 
knowledge  of  this  relationship  permits 
quantiffcation  of  the  etiology  "of  a  large 
number  of  occupational  health 
impairments,  [evaluation  of]  the  risk  of 
such  impairments  and,  if  necessary, 
[consideration  of]  the  effectiveness  of 
preventive  meaures"  (Parmeggiani  1983). 
More  specifically,  an  understanding  of 
the  levels  at  which  disease  or  other 
health  effects  occur  can  be  used  to 
establish  limits  of  occupational 
exposure  below  which  health  hazards 
are  unlikely  to  occur  in  most  workers. 

The  historical  development  of 
ocoupational  exposure  limits  began  with 
the  pubhshed  reports  of  a  German 
scientist  whose  investigations  in  1883 
into  the  effects  of  experimental  animals 
(and  on  himself)  of  carbon  monoxide  in 
known  air  concentrations  caused  him  to 
conclude  that  "the  boundary  of  injurious 
action  of  carbon  monoxide  lies  at  a 
concentration  in  all  probability  of  500 
parts  per  million,  but  certainly  [not  less 
than]  200  parts  per  million"  (Cook  1987). 
Shortly  after  the  appearance  of  this  first 
documented-dose-response  value, 
another  German  researcher,  K.  N. 
Lehmann,  published  a  series  of  reports 
on  a  number  of  chemical  substances 
under  the  tide  "Experimental  Studies  on 
the  Effect  of  Techm'cally  and 
Hygienically  Important  Gases  and 
Vapors  on  die  Orgam'sm."  This  series 
culminated  in  1936  with  a 
comprehensive  paper  on  chlorinated 


hydrocarbons,  published  as  Volume  116 
of  Archiv  fuer  Hygiene. 
.     In  1912,  Rudolf  Kobert  published  a 
table  of  exposure  limits,  based  on 
animal  studieis,  for  20  compounds.  Ontf 
of  the  first  tables  of  hazardous  air 
concentrations  to  originate  in  the  United 
States  was  a  technical  paper  published 
in  1921  by  the  U.S.  Bureau  of  Mines.  The 
33  substances  included  in  this  table 
-were  those  frequently  encountered  in 
the  workplace.  In  addition  to  limits 
based  on  acute  toxic  effects,  this  table 
provided  some  information  on  the  least 
detectable  odor  concentration  and  the 
lowest  airborne  concentration  required 
to  cause  irritation  (Paull  1984;  Cook 
1987). 

Throughout  the  1920s  and  1930s,  data 
became  available  that  correlated 
concentrations  of  harmfid  substances 
with  observed  effects  on  worker  health 
for  such  materials  as  lead  and  mercury 
compounds,  benzene,  and  granite  dusts. 
These  early  occupational  health  studies, 
which  were  based  on  animal 
experiments  and  on  findings  in  exposed 
workers,  provided  the  kind  of  data 
needed  to  link  human  exposures  "to 
concentrations  that  were  capable  of 
producing  not  only  acute,  but  chronic 
health  effects"  (Paull  1984). 

After  1935,  the  emphasis  of 
researchers  had  shifted,  for  the  most 
part,  firom  the  reporting  of  a  series  of 
values  for  a  range  of  acute  effects  to 
results  that  yielded  a  single  limit  based 
on  studies  of  repeated  exposures.  Over 
the  years,  a  sizable  amount  of  data 
'  about  the  levels  of  exposure  that  would 
not  produce  injurious  effects  had  been 
amassed  for  a  considerable  number  of 
substances.  "By  the  early  1940s,  control 
of  the  occupational  environment  to 
prevent  the  harmful  absorption  of  toxic 
materials  was  becoming  an  accepted 
principle,  and  the  practical  problem  of 
defining  what  was  'harmful'  was 
beginning  to  be  met  by  employing 
maximum  allowable  concentrations" 
(Paull  1984).  In  1943,  Sterner  explained 
the  meaning  of  the  term  maximum 
allowable  concentrations  as  "the  upper 
limit  of  concentration  of  an  atmospheric 
contaminant  which  will  riot  cause  injury 
to  an  individual  exposed  continuously 
during  his  working  day  and  for 
indefinite  periods  of  time"  (Paull  1984). 

The  first  lists  of  maximum  allowable 
concentrations  of  airborne  toxic 
substances  were  issued  between  1933 
and  1938.  The  Union  of  Soviet  Socialist 
Republics  (U.S.S.R.)  was  the  first 
country  to  make  occupational  exposure 
limits  a  statutory  obligation;  in  1933  it 
published  a  list  that  included  14 
substances  (although  health  standards 
for  some  air  pollutants  apparentiy  were 


used  in  tke  Soviet  Umon  dacii^  tte 

ia29s].  Ite  fint  AOMDCM  iist  1MB 

pubUsked  iiMir  yean  latar  by  tiis  Stale 
of  Maawdoiaetta.  aad  m  ifla^GeDBaay 
issued  «oou|Mliaaal  baaith  ataadank  iat 
a  n«iber-«f  aisaMc  takmaMf^isimloa^ 
and  WineU  1977).  AddilinaHy.  Ifae 
United  States  "Mtpaaed  Ijaitod 
occupational  aafaty  and  kaallk 
requirements  OB  oertaiB  ooateacloia  mSti 
the  Federal  government"  when  the 
Walsh-Healey  Act  was  passed  in  1936 
(Mintzl«84). 

Standards  Developed  by  Professional 
Organizations 

During  the  1040s,  Americao 
organizations  led  ia  the  developmeol  of 
occupational  hoaltfa  T*°"dflrri8. 
beginoiiig  wilh  die  AraedGUi  Staodards 
AssoeiaiioB  ^w  the  AiBerioaa 
Natieaal  Standards  Institute,  «r  ANSij 
list  of  "flaxinium  acceptiMe 
concentratioas"  IMACsj,  which 
appeared  in  1941.  This  list  fepcesented  a 
consensus  of  opinioa  by  the  ASA  aad  a 
number  of  industrial  hyjjienists  ««ito  iiad 
formed  the  American  Conference  of 
Governmental  Industrial  Hyj^nists 
( ACGIH9  ia  1938  (Baetjer  1980). 
Originally  coaceived  oif  as  a  tioie- 
weighted  cancentralion  to  be 
maintained  as  an  everafle  over  the 
working  sh^  die  MAC  was  redefined  «i 
1957  to  mean  an  upper  level  jceiliag 
level)  that  should  never  be  exceeded 
(Turner  1978). 

An  important  oonlribution  to 
occupational  health  ataadaidTsettiog 
was  made  in  1S45  by  Warren  Cook,  who 
published  a  list  of  maximum  allowable 
concentrations  for  132  industrial 
atmospbedc  contaminants.  These  liiaits 
had  been  developed  by  six  states,  die 
U.S.  Public  Health  Service,  aad  die 
American  Standards  Association,  and 
included  Cook^s  own  list  of  "accepted  or 
tentative  values"  based  on  industrial 
experience,  animal  experimeitfation. 
human  sensory  response,  or  a 
combination  of  these  factors.  Hub  table 
was  fdlowed  by: 

dacnfflenUtioB  si^ifMited  by  187  •pecific 
references,  indicating  the  basil  and  reliatiili^ 
of  each  value.  Cook  was  ihe  Tirst  iavestigatar 
to  codify  all^f  J}ie  available  daU  onMACs 
aiid  present  it  in  one  pobtication.  ffis  fist  of 
recounKRiled  valiies  -was  incoipoiated. 
practkaIirwidiMt«lnneM.  by  the  AOG»  in 
establishing  the  ILVa.  In  sappot  ef  Cook** 
tnft  ftitcm.  k  shadd  be  naSad  that  M  atf  she      - 

'  *  valiinsithnt  h«i  mmainMaiffcul  in  IWD 
were  subsequantiy  adapted  ^  fadeeal 
staDdarda,  aod  are  still  ia  uae  today  (Paul! 
1984). 

Hie  Americaa  €oBfefence  <tf 
Govemraental  iadaslrial  Hygieaists 
Sabcenoattee  on  TWeahotd  liabts 
preseoted  its  second  leport  at  the  Ei^rih 


Annaal  Ueet^  of  dK  AOGM  ia  NM. 
13ie  Teport  mdaded  vahies  for  m  «aees, 
vapors,  dbrts.  faaaea,  nusis,  and  13 
mineral  dnHs  "cooipaed  froM  tlw  Bel 
BepartedbyddBaobooauailtoe*  *  *{n 
1942,  from  Ike  list  {nbUshed  by  Warren 
Cookm*  *  'IMS,  and  from  pabiislied 
values  of  die  Z-37  CaanMee  «f  ^le 
Americao  Staadwds  Assaaatton"  (Cook 
196^  Hie  Coounittee's  lepwt  noted 
diat: 

Considerable  dOricutty  attends  tke  fixing  «f 
satisfactoiy  yiAmt  for  raaxanal  allowsble 
conoentratiam  of  chentieab  in  resj^abte 
atmospheres  because  of  tiie  lack  «f  a  anffani 
deCbutiaa  of  ihe  aaxteaai  aftmaUe 
caMeatn(iaBcaM3epft,<tea«aK8pth&ai 
the  KiAXI  ¥alae  ahsnk)  npreseat  as 
acouiately  as  poasiUa  that  amoaatelioa  at 
which  a  worker  exposed  for  a  sofficieat 
period  of  time  will  just  escape  ptorsialogica! 
or  organic  ii^nrjr  and  occupational  disease.  A 
second  concept  is  dnrt  the  MA.C 'riiooM 

HpfBBcM^OKC  IMCttDll^f  VMn  OOQCCfrtTBtraVI 

wfaicfa  wdl  JD^M  the  Moriaar  te  OTder  te  aiaw 
a  margin  aff  aafe^  in  the  4eaipi  of  iBolBCtiva 
eyiipawwt  aad  jaaid  jgaiMt  paaatMe 
synergistic  effects  in  the  case  of  mul^ple 
exposoras.  A  third  concept  is  Ifaat  the  iff  A.C. 
should  perform  the  funcGons  of  tfie  taaaet 
concepts  and  in  adcfition  provide  a  woik 
eavmwneat  free  of  objectiunauie  uutnon- 
injurioOT  osnoeiMrafiaM  «f  smeikes,  dtnfla. 
teitants  aad  adora.  Obviaiuly  aO  «r  these 
concepts  caaaol  te  Adfiiled  wUi  tfie 
aalabliahBiaataf  a  aingie  vatue.  MAXl 
values  in  uae  at  the  pieaeat  lime  leiyeaeat 
examples  of  all  of  tiiese  cancepU. 

The  committee  feels  that  iie  establishment 
of  dual  lists  or  a  si^igle  deHnition  is  not 
possible  at  the  present  time. 

Hie  report  concluded  by  stressing  that 
die  1948  list  of  ]4A.a  vaiaes  was 
presented  "with  the  definite 
understanding  that  it  be  aabject  to 
annual  revision"  (R^ort  of  due  Sab- 
conunittee  on  Threshold  Linits  1946). 

Papers  {seseoted  at  both  tbe  fKath 
InteraatioBal  Congreas  on  Indastrial 
Medicine  in  Londoa  (1948)  and  at  the 
Fifteenth  lateniatiimal  Congress  of 
Oco^iatieaal  Health  ia  Vieana  tU»^ 
also  dealt  with  aiaxiimia  acoeytafaie 
ceacentratiaas.  Tlie  first  of  these 
proposed  that  aones  of  toxicity  be  set  i^ 
to  facilitate  an  uadeistanding  of  the 
relative  hazards  of  aabataaoes.  "aiaoe 
the  boaadarties  of  MAC  values  were  aal 
shaip  liBea  of  demaicalieB"  (Goak  1M7). 
At  the  1966  oieeiiQ^  discuBsion  took 
place  oa  the  advaatagn  of  the  concept 
of  a  "peak  levd"  of  exposure    an 
extensioe  of  the '"oeilHig  leveT  nolton 
inherent  in  tbe  definition  of  a  MAC 
since  1957.  A  "peak  level''  was  defined 
as  one  "that  can  be  applied  to  oertalB 
substMioes  for  fatief  dni§Batad  pesiads 
and  tor-a  atdcdy  laaitod  nanbCT  of 
times  daring  the  work  alnft,  with  a 
deeigBated  fine  interval  betweea  yaaks. 
The 'peak' conoept  places  a  lioat  OB  the 


intuiwilleirt  hliktrexposuies  dnt  occur 
w  asaiiy  inaamn«  operations.  Tae  lime- 
weighted  average  eicposare  Knit  is  of 
course  to  be  observed  feven  when  a 
peak  has  atso  been  assiyied  to  a 
substancef"  {Cook,  \9Sr]. 

Temmoiogy  and  defantions 
throQgnont  this  eany  period  were 
ambiguous  and  impcecise.  reflecting 
uncertainty  as  to  exactly  what  needed 
to  be  andjcoald  be  done  in  the  re'alm  of 
occupational  beaMi  standard  setting. 
Initially,  the  ACGIH  designated  its 
recommended  limits  as  "maximum 
elhnvable  concentrations,"  aldioogh  this 
term  was  often  nsed  interchangeably 
with  •threshold  Hmit  values.'  Coitfusion 
aboat  the  meaning  interpretation,  end 
relative  significance  of  Ibe  terms  being 
employed  daring  diis  embryonic  period 
was  common.  AJter  1953.  the  ACGIH 
defined  the  concept  of  IbreSbold  limit 
values  in  die  preface  to  its  annual 
published  list  of  ocnqjational  health 
standards  as  "maximum  average 
atmospheric  concentrations  *  *  *  for  an 
eight-bour  day."  Tbis  definition  of  die 
ILVs  as  average  concentntions  differed 
ftom  the  general  understanding  of  the 
ori^nal  term  "maximum  allowable 
concentrations,"  which  were  essentially 
ceihng  vabies  (Stoliiaser  1962). 

By  19K,  die  ACGIH*s  philosopby  of 
-estatdislung  threshold  limits  had  begun 
to  shift  from  ooncem  solely  with  the 
prevention  of  acute  stress  and  iibiess  to 
consideratioB  also  of  "aaore  subtle, 
effects  on  bealdi,  aacii  as  the  effects  of 
annoying  or  irritating  agents  *  *  *. 
Inas,  wlieieas  a  uiresbold  limit  value  of 
3  or  4  ppm  for  chlorine  would  insure  no 
irapainaent  to  workers'  health,  this 
value  is  reduced  to  1  ppai  in  the  interest 
of  greater  freedom  from  irritaat  eSEBCts" 
(Stoki^er  UCe).  it  shoidd  be  noted  that 
such  analyses  often  chd  not  take  into 
account  chronic  effects  or  responses 
among  sensitive  workers. 

Documentation  for  the  238  substances 
included  in  tbe  TLV  list  for  1B56  was 
provided  by  Saiyth  in  a  separate  paper 
in  which  the  aifdior 

recammemled  that  the  TLVs  include 
references  to  the  underlying  data,  and  (hat 
the  concepts  repraseoted  by  the  vaiaes  t» 
restated  in  more  realistic  toxicological  teims. 
in  his  analysis  ttf  the  TLVs.  he  fSnytfa] 
coadaded  that  aiae  categories  xA 
objecttooaUeadioB  mtn  gaanM  agaiast; 
chioaic  taascity.  aeole  tasoicity,  narcoaia, 
ini  tattoo,  asphyxiatiaa,  tmnt  inec  eye 
pigBUBtatio&  atletycfeaponse.  aad  canoec 
(Paull  1164 

At  eboat  the  same  tints ,  Stolnnger 
ststed  tint  in  bis  opinion,  the  Tfamhoid 
Limils  OMRmittee  bad  avoided  grappling 
with  the  issee  of  developing  a  nediod 
for  estaWisbing  Itmits  Iot  indastrial 
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carcinogens  and  noted  that,  with  the 
exception  of  nickel  carbonyi,  limits  had 
not  been  assigned  for  potential 
carcinogens  (Pauil  1984).  In  1962. 
however,  the  TLV  Committee  included 
three  carcinogens  as  additions  to  the 
TLV  list,  although  these  were  listed 
separately  in  an  appendix  and  did  not 
have  assigned  TLVs. 

Despite  the  fact  that  the  ACGIH  had 
stressed  early  on  that  TLVs  were 
intended  as  guides  and  not  as  rigidly 
enforceable  limits,  the  American 
Standards  Association's  MAC  values 
(or,  where  none  was  available,  the  TLV) 
were  included  as  mandatory  limits  in 
the  Safety  and  Health  Standards  for 
Federal  Supply  Contracts,  which  were 
published  in  1960  under  the  Walsh- 
Healey  Act  Following  this  action,  the 
ACGIH  issued  a  statement  on  the 
definitioos  and  interpretations  of  TLVs 
dnd  MACs  (Stokinger  1962).  At  the  same 
time,  the  ACGIH  announced  the 
production  of  the  first  edition  of  the 
Docum^tation  for  Threshold  Umit 
Values  (ACGIH  1962);  this  was  followed 
by  another  paper  in  which  the  work  and 
intentions  of  the  Threshold  Limits 
Committee  were  reviewed.  Turner  states 
that 

{a]t  this  time  the  concept  of  ceiling  vahm     ' 
and  excursion  factors  around  the  time- 
weighted  average  values  was  introduced  in 
order  to  reduce  conflict  or  confusion  with  the 
'maximal'  values  in  the  American JANSI] 
Standards.  A  'C  (ceiling  value)  listing  was  to 
be  given  to  those  fast-acting  substances 
thought  likely  to  be  injurious  if  die 
concentration  exceeded  the  limit  value  by 
more  than  a  designated  factor  for  a  relatively 
short  period  (about  IS  min.).  The  factor 
varied  t>etween  3  and  1.25.  depending 
inversely  upon  the  magnitude  of  the  TLV.  A 
corollary  was  that  the  factor  would  also 
indicate  the  limit  of  permissive  excursion  ol 
the  concentration  atrave  the  TLV  for  a 
substance  not  given  a  'C  listing,  always 
provided  that  the  time-weighted  average 
concentration  did  not  exceed  the-TLV.  This 
rule  of  thumb  approach  to  limiting  exposure 
is  no  doubt  appropriate  to  certain  substances 
when  they  are  used  routinely  throughout  the 
working  day.  It  seems  to  have  little  relevance 
in  other  instances  where  exposure  is  irregular 
or  where  the  basis  for  fixing  the  TLV  is  on 
grounds  other  dian  toxicity.  (Turner  1976) 

Limits  in  the  Era  of  OSHA 

The  enactment  of  the  Occupational 
Safety  and  Health  Act  of  1970  marked 
the  first  "comprehensive  and  serious 
attempt  *  *  *  to  protect  the  health  and 
safety  of  American  workers"  (Mintz 
1984):  it  also  greatly  extended  the  use  of 
MACs  and  TLVs  by  authorizing  the 
newly  established  Occupational  Safety 
and  Health  Administration  (OSHA)  to 
adopt  as  its  own  standards  "national 
consensus  standards"  and  established 
federal  standards  '29  U.S.C.  655(a)). 


Mintz  notes  that  "in  addition  to  the 
safety  standards  adopted  under  section 
6(a),  OSHA  also  adopted  permissible 
exposure  limits  for  approximately  400 
toxic  substances.  These  tstart-up]  health 
standards,  npYi  appearing  in  29  CFR 
1910.100a*  *  *  were  derived  from  both 
national  consensus  and  established 
federal  standards.  The  national 
consensus  standards  had  been  issued  by 
ANSI,  while  the  established  federal 
standards  had  been  adopted  under  the 
Walsh-Healey  Act  from  the  TLVs  •  *  • 
recommended  by  the  *  *  *ACGIH"' 
(Mintz  1964). 

Since  OSHA's  large-scale  adoption  of 
the  ANSI  consensus  standards  and  the 
1968  ACGIH  TLVs,  the  Agency  has 
promulgated  standards  under  section 
6(b)  of  the  OSH  Act  to  regulate  the 
industrial  use  of  24  substances,  most  of 
which  have  been  identified  as 
occupational  carcinogens,  but  the  ANSI 
and  ACGIH  start-up  standards  continue 
to  comprise  the  major  part  of  the 
Agency's  occupational  health  and  safety 
program. 

In  the  interval  since  the  establishment 
of  OSHA  and  the  adoption  of  the 
ACGIH  and  ANSI  limiU  by  the  Agency, 
the  ACGIH  has  continued  to  revise, 
update,  and  document  the  recommended 
limits  that  appear  in  its  annual  list  of 
TLVs.  Sincel968,  annual  revisions  have 
been  made  to  these  limits  by  the 
ACGIH.  During-this  time,  the  TLVs  have 
been  "accepted  on  an  international 
basis  as  the  best  available  guides  for 
providing  healthful  occupational 
environments,  and  at  least  18  countries, 
including  the  United  States,  have  either 
adopted  them  as  legal  standards  or  as 
guides  to  legal  action,  thus  verifying 
their  efficacy  in  accomplishing  this 
purpose"  (Paull  1984). 

llie  action  OSHA  takes  today 
initiates  the  process  of  updating  the 
Agency's  Z  table  permissible  exposure 
limits.  That  these  limits  are  seriously  out 
of  date  is  attested  to  by  the  fact  that  the 
ACGIH  has  found  it  necessary  to  revise 
or  add  nearly  200  limits  to  its  list  in  the 
20  years  since  the  limits  that  were  later 
adopted  by  OSHA  were  initially 
published.  Recognition  that  OSHA's  Z ' 
table  Uffiits  need  updating  to  reflect 
recent  developments  in  toxicology  end 
new  data  on  the  health  effects 
associated  with  exposure  to  these 
substances  is  widespread  throughout 
industry:  For  example.  OSHA  requires 
and  it  is  standard  practice  for 
organizations  that  develop  Material 
Safety  Data  Sheets  (MSDSs)  to  include 
OR  these  MSDSs  the  ACGIH's  current 
TLV  values,  as  well  as  the  OSHA  limit 

The  following  section  describes  the 
methodology  u6cd  by  OSHA  in  selecting 
the  limits  it  is  proposing  today.  The 


Agency  believes  that  promulgation  of   ; 
these  limits  will  address  a  broad  range' 
of  significant  risks  now.  prevalent  in 
industry.  Armanj^  industrial  hygienists 
and  occupational  safety  and  health 
professionals  have  noted,  thelise  of 
permissible  exposure  limits  continues  to 
be  the  single  most  efficacious  way  of 
protecting  the  health,  functional 
capacity,  and  well-being  of  the 
American  worker. 

C.  Description  of  the  Substances  For 
Which  Limits  Ate  Being  Proposed 

In  this  rulemaking,  O^IA  considered 
revising  428  substances  and  is  proposing 
to  revise  existing  or  add  new  limits  for 
several  hundred  (a  total  of  406)  toxic 
substances  currently  being 
manufactured,  used,  or  handled  in 
workplaces  throughout  general  industry. 
This  section  of  the  preamble  identifies 
the  proposed  PELs,  describes  the 
available  toxicological  data  for  many  of 
these  substances,  and  explains  the 
Agency's  rationale  for  selecting  the- 
proposed  limits  for  several  of  these 
substances. 

The  universe  of  substances  included 
in  this  rulemaking  is  bounded  by  the 
substances  for  which  the  American 
Conference  of  Governmental  Industrial 
Hygienists  (ACGIH)  has  established  a 
Threshold  Limit  Value  (TLV)  for 
exposures  in  the  work  environment. 
That  is,  OSHA  is  not  proposing  at  this 
time  to  establish  exposure  limits  for  any 
hazardous  substance  that  is  not 
included  in  the  ACGIH's  1987-88  Ust  of 
TLVs.  In  addition,  where  the  limit, 
hicluded  hi  die  current  ACG04  list  is 
identical  to  OSHA's  existing  Z-table 
limit  for  the  same  substance.  OSHA  is 
not  proposing  a  change.  OSHA  has 
determined  that  the  ACGIH's  TLV  is 
clearly  the  most  comprehensive  list  for 
this  purpose. 

Although  limits  are  not  being 
proposed  for  chemibals  excluded  from 
the  ACGIH's  1987-88  list,  OSHA  has  not 
limited  its  consideration  of  appropriate 
limits  to  those  levels  established  by  the 
ACGIH.  The  Agency  has  also  carefully 
evaluated  the  exposure  limits 
recommended  by  the  National  Institute 
for  Occupational  Safety  and  Health, 
OSHA's  sister  agency.  In  instances 
where  both  NIOSH  and  the  ACGIH 
have  recommended  substantially 
different  limits  for  the  same  isubstance, 
OSHA  has  thoroughly  analyzed  the 
evidence  presented  by  each 
organization  before  detennining  which 
of  the  two  limits  to  propose.  The 
proposed  limits  thus  represent  in  the 
Agency's  professional  judgment  those 
levels  found  to  be  most  consistent  with 
OSHA's  mandate  and  the  case  law  that 


has  subsequentiy  developed  to  interpret 
that  mandate.  (For  a  discussion  of  the 
relevent  legislative  and  judicial 
principles,  see  the  section  elsewhere  in 
this  preamble  entitled  History  and  Need 
for  Revision  of  the  PELs. 

For  ease  of  analysis  and  presentation, 
the  substances  induded  in  the  scope  of 
this  rulemaking  have  been  grouped  into 
18  separate  sub-sections.  In  general, 
these  groupings  reflect  the  principal 
mechanisms  of  action  or  target  organ 
systems  involved  in  the  toxic  responses 
that  occur  when  workers  are  exposed  to 
these  substances. 

In  addition  to  target  organs  or  effect 
groupings,  separate  sections  dealing 
with  limits  set  on  the  basis  of  no-effect 
levels  or  by  analogy  are  included.  Three 
additional  sections  cover  substances  for 
which  the  ACGIH  has  increased  its 
limits,  substances  for  which  OSHA  is 
proposing  to  add  short-term  limits,  and 
those  for  which  the  Agency  proposes  to 
add  skin  notations. 

The  following  sections  are  induded: 

1.  Substances  for  Which  Proposed 
.  Limits  Are  Based  on  Avoidance  of 

Neuropathic  Effects. 

2.  Substances  for  Which  Proposed 
Limits  Are  Based  on  Avoidance  of 
Narcotic  Effects. 

3.  Substances  for  Which  Proposed 
Limits  Are  Based  on  Avoidance  of 
Sensory  Irritation. 

4.  Substances  for  Which  Proposed 
Limits  Are  Based  on  Avoidance  of  Liver 
or  Kidney  Effects. 

5.  Substances  for  Which  Proposed 
Limits  Are  Based  on  Avoidance  of 
Ocular  Effects. 


6.  Substances,  for  Which  Proposed 
Limits  Are  Based  on  Avoidance  of 
Respiratory  Effects. 

7.  Substances  for  Which  Proposed 
Limits  Are  Based  on  Avoidance  of 
Cardiovascular  Effects. 

8.  Substances  for  Which  Proposed 
Limits  Are  Based  on  Avoidance  of 
Systemic  Effects. 

9.  Substances  for  Which  Proposed 
Limits  Are  Based  on  Observed  No-Effect 
Levels. 

10.  Substances  for  Which  Proposed 
Limits  Are  Based  on  Avoidance  of 
Adverse  Nuisance  Effects. 

11.  Substances  for  Which  Proposed 
Limits  Are  Based  on  Avoidance  of  Taste 
and  Odor  Effects. 

12.  Substances  for  Whidi  Proposed 
Limits  Are  Based  on  Avoidance  of 
Adverse  Health  Effects  Caused  by 
Exposure  to  Analogous  Substances. 

13.  Substances  for  Which  Proposed 
Limits  Are  Based  on  Avoidance  of 
Biochemical/Metabolic  Effects. 

14.  Substances  for  Which  Proposed 
Limits  Are  Based  on  Avoidance  of 
Sensitization  Effects. 

15.  Substances  for  Which  Proposed 
Limits  Are  Based  on  Avoidance  of 
Cancer. 

16.  Substances  for  Which  Current 
ACGIH  TLVs  Are  Less  Stiingent  than 
Existing  OSHA  PELs. 

17.  Substances  for  Which  OSHA  Is 
Proposing  Short-Term  Exposure  Limits. 

la  Substances  for  Which  OSHA  Is 
Proposing  To  Add  Skm  Notations. 

A  list  of  the  references  Uiat  OSHA 
relied  on  in  evaluating  the  toxicological 


evidence  pertaining  to  these  chemicals 
appears  at  the  end  of  Section  fV. 

1.  Substances  for  Which  Proposed 
Limits  Are  Based  on  Avoidance  of 
Neuropathic  Effects 

Introduction 

Many  industrial  chemicals  have  been 
shown  to  cause  severe  neurological 
effects  In  exposed  woricers,  and  in  many 
cases  these  effects  are  irreversible. 
There  are  20  chemicals  for  which  limits 
have  been  set  on  the  basis  of  avoidance 
of  neuropathic  effects.  Table  Cl-1  hsts 
the  current  PEL,  ACGIH  TLV,  NIOSH 
REL,  CAS  number,  and  OSHA 
identification  number  for  each  Of  these 
chemiccds.  The  table  shows  time- 
weighted  averages  (TWAs),  ceiling 
limits,  and  short-term  exposure  limits 
(STELs).  For  this  group  of  20  compounds, 
OSHA  is  proposing  to  lower  its  current 
TWA-PEL  for  two  substances;  add  a 
STEL  to  an  existing  TWA  for  five 
substances;  change  an  existing  ceiling  to 
a  TWA  and  STEL  for  one  substance; 
change  an  existing  TWA-PEL  to  a 
ceiling  value  for  one  substance;  amend 
existing  short-term  or  ceiling  limits  for 
four  substances;  and  establish  new 
exposure  limits  for  seven  substances  not 
currentiy  regulated  by  OSHA.  As  Table 
Cl-1  shows,  most  of  the  proposed  limits 
are  revisions  of  existing  OSHA  limits, 
rather  than  new  additions  to  Table  Z.  In 
only  five  instances  is  there  a  difference 
between  the  quantitative  limits  set  by 
the  ACGIH  and  NIOSH  for  the  same 
substance. 
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TABLE  CT-I.    Sa6st«Kes  for  Nhfd)  Llartts  Art  Based  on  Avofdance  of  NfeeropatAtc  ^fiMrts 

{'■'■■ 


H.S.  NuMber/ 
Cheaiica) 


CAS  No. 


CURRENT 
PEt* 


AC6IH 
TLV** 


105  Y  n-Batyl  »1colio1 
H^  ChhrlMtcd  eoRphene 

1114  Oecaborane 

1116  di-sec-octyT-ftitnalate 


71-36-3  MO  p^  TMA 


1001-35-2  0.5  msM    THA 


ir?02-41-*  0.05  ppa  TWA,  Skin 


Tn-«1-7 


iti^Tm 


50  pfM  Ceiltat.  iSktii 


0.5  Mg/hi    1WA,  Skfii 
1  ag/ta    STEL 

0.05  PfM  THA,  SkU 
0.15  p(M  STEL 


5ng/ill    TUA 
10  ng/n^  STa 


MlOSlt 
REL*** 
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TABLE  C1-1. 

Substances  for  Which  Limits  Are  Based  on  Avoidance  of  Neuropathic 

»                                        "                  ■         - 

Effects  (continued) 

H.S.  NuMber/ 
Chemical  Nans 

CURRENT              ACGIH 
CAS  No.         PEL*              TLV** 

NIOSH 
REL*** 

1216  Iron  pentacarbonyl 


1236A  Hanganese,  fume 


13463-40-« 


7439-96-5     5  mg/kn  Ceiling 


1237  Manganese  cyclopentadienyl  12079-65-1 
tricarbonyl 


0.1  ppm  TUA 
0.2  ppm  STEL 


1  mg/kn  TUA 
3  ma/m    STEL 


0.1  mg/tn  TUA,  Skin 


1238  Manganese  tetroxide 


1317-35-7 


1  mgAn    TUA 


UMI 


1123  OicfeToroacetylene 


1572-29-4 


1149  Oipr«w>«ne  glycol  metliy)      34590-94-0  MO  ppm  TUA.  Slti« 

ether 


1200  n-Nexane 


1202  2-Hexanone 


t10-54-3  500  ppm  HM 


591-78-6  100  ppm  TUA 


0.1  ppm  Cetlfny 

MO  ppm  TUA»  Skin 
150  ppm  STEL 

SO  ppm  TUA 


5  ppm  TUA 


MO  PfM  TUA 
510  pp» 
Ceiling 
(15min) 

1  ppm  TUA 


1240Jtercury  (aryl  and 
inorganic  compounds )'»■ 

1241  Mercury,  vapor 

1242  Mercury,  (organo) 
alkyl  compounds 

1251  Methylacrylonitrile 

1253  Methyl  bromide 


7439-97-6     0.1  mg/m^  Ceiling     0.1  nq/m    TUA,  Skin     0.05  mg/m''  TUA 


7439-97-6     0.1  mg^n^  Ceiling     0.05  mg/m^  TUA.  Skin 


7439-97-6     0.01  ogM    TUA 


126-98-7 


0.01  mg/m  TUA,  Skin 


0.04  mg/m^  Ceiling     0.03  mg/m^  STEL 


1  ppm  TUA,  Skin 


74-83-9     20  ppm  Ceiling,  Skin   5  ppm  TUA,  Skin 


(8-hr) 


Lowest 

feasible 

level 
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TABLE  Cl-1.    Sidstances  for  Nhlch  Linrits  Are  Based  on  Avofifance  of  NeMropathtc  Effects  (conttiwed) 


H.S.  Nunber/ 
CtMMical  Kane 

CAS  No. 

CURRENT 
PEL* 

ACGIN 
TLV« 

NIOSfl 
R£L««* 

1304  Pentaborane 

19624-22-7 

0.005  ppmTIM 

0.005  PPM  TUA 
0.015  ppa  STEL 

— 

1316  Phenyl  Mercaptan 

10B-98-S 

1 

.— 

0.5  p|M  TUA 

ff.rpi»t 

Cening 

■ 

(15Mtn) 

1342  1,2-Propylene  glycol 
di nitrate 


6423-43-4 


0.05  ppa  TUA.  Skin 


OSHA's  Tl*  limits  are  for  B-lwwr  exposures;  Hs  STELs  are  for  the  durations  specified;  and  Its  ceilings 
are  peaks  not  to  be  exceeded  for  any  period  of  time. 

The  ACGIH  TMA-TLV  Is  for  an  8-ho«r  exposure;  its  STELs  are  1S-«i1nute  H«ft$  not  to  be  exceeded  mar* 
than  4  tiws  per  day  with  a  finliRun  of  60  minutes  between  successive  STEL  exposures;  and  its  ceilings 
»rt  peaks  not  to  be  exceeded  for  ai^  period  of  tfiK. 


NIOSM  TUA  limits  »n  for  10-hour  exposures  unless  otherwise  specified,  and  its  ceilings  are  peaks  not 
to  be  exceeded  for  any  period  of  time  unless  a  duration  is  specified  In  parentheses. 


4^   OSHA's  current  limit  is  retained. 


MUMO  coot  4(ie4M» 
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Descnptha  of  the  Health  Effect$ 

The  human  nervous  system  comprises 
the  central  narwoM  system  [CUS)  and 
peripheral  nervous  system  (FNS).  Hie 
CMS  is  made  up  of  the  brain  and  spinal 
cord.  wUla  the  PNS  consists  of  a 
network  throughout  the  body  of  nerves 
that  conununlcate  writh  the  CNS  via 
connections  to  the  spinal  cord.  Th« 
brain  and  spinal  cord  are  bathed  in 
cerriirospinal  fluid,  which  sni^lies 
nutrients  to  the  ChtS  and  also  acts  as  a 
hairier  against  some  foreign  substances. 
Hiis  barrier  protects  the  central  nervous 
systenL  In  general.  Cat-soluble 
substances  readily  diffuse  tLCtoM  Ai» 
barrier  and  water-soluble  substances  do 
not 

Chemicals  Ami  affect  die  central 
■ervous  system  may  manifest  their  toxk 
effects  peripherally.  An  example  of  diia 
is  the  tremor  associated  widi  elonental 
and  organie  meicary  poisoning. 
Expoeun  to  aome  chooicals.  such  aa  n- 
hexane.  |p  associated  with  axonal 
degenerationof  die  nerves  in  both  the 
central  and  peripheral  nervooa  systems. 
Baker  (1983)  refen  to  this  dual-system 
effect  as  central-peripheral  <fistai 
axonopadiy. 

Menrooa  system  toxicants  can  affect 
motor  function,  sensory  function,  or 
inle^vtive  processes,  and  tiiey  can  also 
cauae  changes  in  the  behavtor  of 
exposed  penoiM.  Sul^ances  that  cause 
dmayelination  or  neuronal  damage  can 
prodboe  motar  dyafunctioa  that  is 
expressed  aa  muscular  wealuiess  or 
unsteadiaeaa  of  gait,  while  exposures  to 
chemicals  that  are  associated  with  loss 
of  senaoiy  function  may  result  in 
alteratioim  in  touch,  pain,  or 
temperature  aeosatifni  or  damage  to 
sight  or  hearing.  Otho'  neuropathic 
chemicals  afiiect  the  way  in  which 
information  is  processed  in  the  brain 
and  can  interfere  with  learning  and 
memory. 

Although  mature  neurons  cannot 
divide  and  be  replaced,  the  nervous 
system  has  oonsideiable  ability  to 
restore  function  lost  aa  k  result  of 
expoeure  to  toxic  diemicals.  Tliis 
capabiiity  to  restore  functioa  even  after 
neurons  have  been  killed  te  achieved  by 
two  mechanisms:  Plasticity  of 
oi^ganisation  and  redundancy  of 
ftmction.  That  is,  when  some  neurons 
die.  other  cells  ^t  perfonn  the  same 
function  may  be  able  to  maintain  an 
adequate  level  of  functionii^  or  other 
neurons  may  be  able  to  "learn"  how  to 
perform  the  lost  fonction.  However, 
even  when  one  of  tbeae  mechaniams 
comes  into  play  to  compensate  for 
neuronal  daos^fe.  die  overall  reaerva 
capacity  of  the  narvons  syatem  wUl  have 
been  diminished.  The  loss  of  this  reserve 


could  be  critical  in  a  situation  in  whidi 
additional  demands  are  placed  on  the 
nervous  system.  Ttau,  even  so-called 
reversible  neuropathic  effects  rixndd  be 
seen  aa  toxic  effects  causing  alterations 
in  an  inpainnent  of  die  normal 
functionine  of  the  nervous  system. 

The  neurological  efSscta  potentially 
associated  wi&  cbenucal  expostoes  are 
numerous,  and  it  is  not  always  easy  to 
identify  the  precise  target  site.  However, 
recent  medical  advances  have  made 
tests  available  that  can  detect 
neurological  damage  that  was  not 
detectable  several  years  aga  For 
examine,  electrophysiolo^cal  methods 
have  been  developed  to  measure 
damage  to  the  visual  pathway  caused  by 
such  exposures.  Because  of  the  variation 
in  individual  responses  to  chemical 
exposures,  exposure  Umits  should  be  set 
with  a  view  toward  this  range  of 
susoaptibilify  and  the  avoidance  of  any 
neuropathic  effects. 

Peripheral  Nervous  System  Bffects 

Tha  pathnlnoiml  morAnaiyiw 

associated  wiu  peripheral  neuropathies 
result  from  segniental  demyelination  or 
axonal  degeneration.  Semaental 
demyelination  destroys  me  myelin 
sheath  but  leaves  the  axon  intact;  this 
causes  a  slowing  in  nerve  conduction 
velocity.  Muscle  weakness  is  often  the 
first  siffi  of  such  segmental. 
'  demyelination,  and  this  eSect  can 
progress  to  a  decline  in  motor  function 
or  paralysis.  Although  remyelination 
may  occur  within  weeks  after  injury, 
even  a  temporary  loss  in  motor  or 
sensory  function  places  the  affected 
worker  or  others  at  risk  of  injury. 

Axonal  degeneration  is  a  more  serious 
effect  in  tiiat  recovery  is  often  slow  or 
incomplete.  It  causes  demyelination 
secondary  to  the  degeneration  of  the 
distal  portion  of  the  nerve.  This  effect 
occurs  when  a  chemical  Interferes  wiA 
the  physiologic  dynamics  of  the  nerve, 
e.g^  when  it  decreases  the  transport  of 
nutrients  to  the  nerve.  The  axon  will 
degenerate  (die-back)  suffidenUy  to 
accommodate  the  cell's  capacity  to 
supply  it  with  nutrients.  Axonal 
degeneration  can  also  occur  as  a  result 
of  biochonlcal  or  metabolic 
derangement  of  the  central  nervous 
system.  Alk^  mercury  and  elemental 
mercury  are  examples  of  chemicals 
causing  this  type  of  effect  (Cavanau^ 
1965). 

Ceatfol  Nervous  System  Effects 

The  mechanism  of  action  of  central 
nervous  system  toxins  is  not  well 
understood  but  is  believed  to  be 
associated  with  neurochemical 
alteration  in  the  brain.  Seizures. 
Parkinsonism,  intellectual  impairment. 


narcosis,  dementia,  cranial  neuropathy, 
and  visual  disturbances  are  all 
examples  of  efiiscts  that  can  occur  after 
overexposures  to  neuropathic  chemicals. 
The  more  serious  CNS  effects,  such  as 
Parkinsonisai.  dementia,  intellectual 
impairment,  and  cranial  neuropathy,  are 
generally  inevCTatble  (Baker  19B3). 
Before  these  efiiects  are  manifested, 
subtie  changes  in  behavior  may  occto;  if 
these  su)>tle  signs  are  interpreted 
correcdy.  exposure  can  be  stopped 
before  irreversible  damage  occurs. 

Dose-Response  Relationships  and 
Neuropathic  Effiects 

The  development  of  chemically 
induced  nenr^o^cal  effects  is  believed 
to  follow  a  dooe-respDnae  pattern.  At  aa 
exposure  intensity  or  duratibn  below  the 
no-effect  level,  detectable  effects  are 
unlikely  to  be  evident  As  exposure 
intensity/duration  increases  to  and 
beyond  this  teveL  the  toxin  begins  to 
interfere  with  the  normal  cellular 
processes  of  the  neurological  system.  At 
this  eariy  stage,  transient  signs  and 
symptoms  may  appear.  Overt  effects 
become  more  severe  as  eiqiosure 
continues  and  finally  progress  to  serious 
loss  of  neurological  fimction  and 
possible  permanent  damage  to  neural 
tissue,  increases  in  our  ability  to  detect 
neurological  changes  at  lower  levels  of 
exposure  have  shown  that 
neurobehavioral  changes  or  impairment 
may  occur  at  levels  previously  thought 
to  be  innocuous,  lliese  early  effects  can 
be  important  indicators  of  potential 
functional  impairment  at  exposure 
levels  below  those  that  produce  either 
transient  or  permanent  damage.  Heavy 
metals,  solveota.  and  pesticides  are 
exiynples  of  chemicals  that  can  cause 
symptoms  that  indude  nausea,  sensory 
and  motor  function  impairments, 
depression,  sleep  disturbances, 
cognitive  impaiiinent  and  sexual 
dysfunction.  Umite  far  mibstances  in 
this  group  are  generally  designed  to 
maintain  worker  exposures  bdow  the 
level  associated  with  such  symptoms. 
This  approach  ensures  that  employees 
will  not  be  likely  to  suffer  these  adverse 
symptoms  and  provides  a  margin  of 
safety  against  die  risk  of  more  severe  or 
permanent  neurological  impairment 

The  following  discussions  describe 
OSHA's  preliminary  findings  for  all  of 
the  substances  in  this  group  and 
illustrate  the  serious  nature  of  the  risk 
feced  by  workers  exposed  to  these 
toxicants. 

n-BUTYL  ALCOHOL 

CA&  n-«-S:  Chemical  Fommls: 

H.S.  Na  tost 
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OSHA's  current  PEL  for  n-butyl- 
alcohol  is  a  100  ppm  S-hour  TWA;  the 
ACGIH-recommended  limit  is  a  50  ppm 
,  ceiling,  with  a  sidn  notation. 

n-Butyl  alcohol  is  a  colorless,  highly 
refractive  liquid  with  a  mild  vinous  odor 
that  has  long  been  known  to  cause 
irritation  of  the  eyes  and  headaches  in 
occupational  settings.  Systemic 
exposure  effects  in  the  form  of 
vestibular  and  auditory  nerve  injury 
have  only  been  reported  in  workers  in 
France  and  Mexico  (Seitz  1972: 
Velasquez  1964;  Velasquez  et  al.  1969). 

The  current  OSHA  Uiait  of  100  ppm 
(TWA)  is  based  on  the  studies  of 
Tabershaw.  Pahy,  and  Skiimer  (1944) 
and  of  Smyth  (1956).  These  studies 
indicated  diat  workers  experienced  no 
narcotic  or  systemic  effects  at  levels 
tower  than  100  ppm.  Mild  irritation  was 
reported  in  humans  exposed  to  24  ppm; 
this  irritation  became  uncomfortable 
and  was  followed  by  headaches  at  50 
ppm  (Nelson.  Ege.  Ross  et  al.  1943). 

More  recent  data  reported  by  Seitz 
(1972).  Velasquez  (1964),  and  Velasquez 
et  al.  (1966)  iiidicate  serious  long-term 
systemic  effects  on  the  auditory  nerve 
and  hearing  loss  (hypoacusia).  the 
magnitude  of  hearing  loss  was  related  to 
length  of  exposure.  Nine  of  11  workers 
exposed  without  hearing  protection  to  80 
ppm  for  periods  of  from  3  to  11  years 
displayed  impaired  hearing.  This 
phenomenon  was  particularly  evident  in 
younger  weavers  (Velasquez  1964; 
Velasquez  et  al.  1966).  I 

OSHA  believes  that  the  current  PEL  of 
100  ppm  is  not  protective  against  the 
liak  of  hearing  loss  and  vestibular  injury 
associated  with  exposure  to  n-butyl 
alcohol,  because  these  types  of  systemic 
injuries  have  been  observed  at  levels 
below  100  ppm.  A  skin  notation  is  auo 
being  proposed  because  of  n-butyl 
alcohol's  potential  to  cause  skin 
irritation.  The  Agency  preliminarily 
concludes  that  the  proposed  SO  ppm 
ceiling  will  reduce  this  risk 
substantially.  This  health  evidence 
forms  a  reasonable  basis  for  proposing  a 
revision  to  this  leveL  At  the  time  of  the 
final  rule.  OSHA  will  establish  a  new 
limit  for  n-butyl  alo^ol  if  the  Agency 
determines  that  this  limit  will 
substantially  reduce  significant  risk. 

CHLORINATED  CAX(P(ffiNE  (60  PeicCBt) 
CAS:  SOOl-35-2;  Chemical  Formula:  CioHMCb 
H.S.  Na  1078 

OSHA  currendy  has  a  limit  of  0.5  mg/ 
m*.  with  a  skin  notation,  for  chlorinated 
camphene.  The  ACGIH  recommends  a 
limit  ofTLV-TWA  0.5  mg/m»  and  a 
TLV-STEL  of  1  mg/m*  for  chlorinated 
camphene  (60  percent),  with  a  skin 
notation.  This  substance  is  an  amber 


waxy  solid  with  a  pleasant,  pine-like 
odor. 

Chlorinated  camphene  has 
demonstrated  a  moderately  hi^  acute 
toxicity  in  animal  studies  (ACGIH  1986. 
p.  114).  Toxic  doses  cause  varied  central 
nervous  system  effects,  including 
nausea,  muscle  spasms,  confusion,  and 
convulsions  (Hayes  1963).  Data  indicate 
that  rats  and  guinea  pigs  show  no 
significant  effects  at  dietary  levels  of 
800  ppqa  daUy  for  a  6-month  period 
(Alderson  Reporting  Co.  1972).  Mcmkeys 
tolerate  10  ppm  daily  but  show  toxic 
symptoms  after  2  weeks'  feeding  at  the 
60-ppm  level  (Sosinerz  1972).  Although 
chlorinated  camphene  may  accumulate 
in  fatty  tissues,  it  clears  quickly  when 
ingestion  is  terminated  (Sosinerz  1972). 

In  humans,  the  acute  lethal  dose  of 
chlorinated  camphene  is  betwedb  2  and 
7  grams,  and  a  dose  of  10  mg/kg  causes 
nonfatal  convulsions  in  some  exposed 
individuals.  The  ACGIH  (1966.  p.  115) 
concludes  that  the  acute  toxicity  of 
chlorinated  camphene  is  equivalent  to 
that  of  chlordane.  for  which  the  fatal 
human  dose  is  estimated  to  be  around  6 
grams;  die  ACGIH  TLV-TWA  for 
chlordane  is  as  mg/m*.  One  study  of  25 
human  volunteers  failed  to  reveal  toxic 
responses  to  a  daily  30-minute  exposure 
to  500  mg/in'  for  10  consecutive  days, 
followed  by  similar  exposures  for  3 
consecutive  days  3  weeks  later 
(Shelansky  1947,  as  dted  in  ACGIH 
1986,  p.  115).  There  are  no  reports  of 
occupational  poisonings,  and  a  review 
of  the  medical  records  of  employees 
engaged  in  the  manufacture  and 
handling  of  chlorinated  camphene 
showed  no  ill  effects  in  woriiers 
exposed  for  an  average  of  3.7  years 
(Hercules  1972). 

OSHA  is  proposing  a  PEL  of  9.5  mg/ 
m*  TWA  and  a  15-minute  STEL  of  1.0 
mg/m*  for  this  insecticide,  with  a  skin 
notation.  The  Agency  preliminarily 
concludes  diat  both  a  TWA  and  a  STEL 
are  required  to  protect  exposed  woricers 
against  the  risk  of  neuropathic  and 
systemic  effects.  The  health  evidence 
forms  a  reasonable  Iwsis  for  proposing  a 
new  limit  for  chlorinated  camphene.  At 
the  time  of  the  final  rule.  OSHA  will 
promulgate  a  new  limit  if  the  Agency 
determines  that  this  limit  will 
substantially  reduce  significant  risk. 

DECABORANE 

CAS:  17702-41-0:  Chemical  Formula:  Bi*Hm 

H.S.  No.  1114 

OSHA  currendy  has  an  8-hour  TWA 
limit  of  006  ppm  TWA  and  a  skin 
notation  for  decaborane.  The  ACGIH 
recommends  a  TLV-TWA  of  0.05  ppm 
and  a  TLV-STEL  of  0.15  ppm,  also  widi 
a  skin  notation.  Decaborane  forms 
colorless  ciystals.  which  are  stable  at 


ordinary  temperatures  and  have  a 
pungent  odor. 

The  acute  toxicity  of  decaborane  is 
extremely  high  for  small  laboratory 
animals.  The  40-hour  LCm*  for  rats  and 
mice  are  46  and  12  ppm,  respectively 
(Schecter  1958).  Dermal  LDus  for  rabbits 
and  rats  are  71  and  740  ppm, 
respectively  (Svirbely  1955).  Acute 
exposures  to  decaborane  cause  loss  of 
coordination,  convuhionSt  weakness, 
tremors,  and  hyperexdtability.  Its 
primary  effects  are  on  the  kidneys  and 
Uver.  Studies  of  repeated  exposures  to 
this  substance  suggest  that  die  toxicity 
of  decaborane  is  intermediate  between 
that  of  pentaborane  and  diborane.  The 
ability  of  decaborane  to  penetrate  the 
skin  is  particulariy  notable,  as  is  its 
toxicity  to  the  central  nervous  system  in 
some  specieSt  e.g..  rats  and  rabbits 
(Svirbely  1954  and  1955).  Monkeys 
showed  decreased  ability  for  certain 
operant  behaviors  when  injected  with 
doses  of  3  to  6  mg/kg  decaborane 
(Reynolds  et  al  1964).  Central  nervous 
system  toxicity  has  been  observed  in 
humans  exposed  occupationally 
(Krackow  1953). 

OSHA  is  proposing  an  6-hour  TWA 
PEL  of  0.05  ppm  TWA.  a  15-minute  STEL 
of  0.15  ppm,  and  a  skin  notation  for 
decaborane.  The  Agency  preliminarily 
concludes  that  this  level  will  provide 
protection  against  the  risk  of 
neuropathies,  kidney  and  liver  damage, 
and  percutaneous  absorption  possible  in 
the  absence  of  a  short-term  limit  for 
decabcvane.  The  health  evidence  forms 
a  reasonable  basis  for  proposing  a 
revision  to  this  level.  At  the  time  of  the 
final  rule.  OSHA  will  establish  a  new 
limit  for  decaborane  if  the  Agency 
determines  that  this  limit  will 
substantially  reduce  significant  risk. 

di-aec-OCTYL  PHTHALATB 

CAS:  117-81-7;  Chemical  fonnula:  CoiHMOt 

H.S.  No.  1116 

OSHA  currently  has  a  limit  of  5  mg/ 
m*  TWA  fw  di-sec-octyl  phdialate.  'The 
ACGIH  recomiAenda  a  TLV-TWA  of  5 
mg/m*  and  a  TLV-STEL  of  10  mg/m* 
for  this  light-colored,  viscous,  odorless, 
and  combustible  liquid. 

Di-sec-octyl  phthalate  (DEHP)  has  an 
extremely  low  acute  oral  toxicity  in 
small  laboratory  animals.  The  oral  LDm 
reported  for  the  mouse  is  26.3  g/kg;  for 
the  rat.  it  is  33.8  g/kg  (Krauskopf  et  al. 
1973).  No  skin  irritation  or  sensitization 
.  potential  has  been  demonstrated  in 
either  animals  or  humans,  and  the  lethal 
dermal  dose  in  rabbits  is  about  25  ml/kg 
(Singh.  Lawrence,  and  Autian  1972). 
Shaffer,  Carpenter  and  Smythll945)  and 
Lawrence  (unpublished  data)  have 
reported  deaths  in  exposed  rats  as  well 


as  chronic  diAise  jnflammation  of  the 
lung,  reseabbng  bum  responses,  after 
DEHP  exposures  in  mice  at  unspecified 
levels. 

Loog-tBRB  dietaiy  toxicity  studies  in 
rats,  guinea  pigs,  and  dogs  have 
established  a  no-effect  dotie  level  of 
about  60  mg/kg/day.  and  no 
carcinogenic  or  histologic  abnormalities 
were  observed  at  ibiB  level  (Gesfar 
1973).  Higher  doses  were  associated 
with  growth  retardation  and  incraaaed 
liver  and  kidney  weights  bat  not 
histologic  abnormalities.  Metabolic 
studies  have  demonstrated  that 
laboratory  ammals  do  not  appredaMjr 
■  metabolise  DEHP  (Dillingham  and 
Autian  196S).  Teratogenicity  studies  in 
pregnant  rats  indicated  that  fertility  is 
unaffected  at  doses  of  0.1, 02.  or  OiSS 
percent  of  tiie  acute  intraperitomal  UQU 
dose  for  rata,  altbough  sl^ht  efiiects  on 
efflbryonic  and  fetal  itovelopaient  were 
observed  in  these  animals;  skeletal 
deformities  were  the  most  common 
Jteratogenic  effects  criwerved  (Dillingham 
and  Autian  1973).  Mutagenic  effects 
were  observed  at  intravenous  doses  of 
one-third,  one-half,  and  two^hirds  of  the 
acute  IDwn  tfiess  effects  were  consistent 
witii  DEHPs  ability  to  produce 
dominant  lethal  mutations  (Dillingham 
and  Autian  1973). 

A  study  off  exposures  to  a  aiixtura  of 
the  vapors  of  diethyl  phthalate,  dibutyl 
phthalate,  and  di-2-ethylhexyl  phthalate 
reported  that  exposures  to  1  to  •  fpm 
caused  no  phthalates  in  the  blood  and 
no  peripheral  polyneuritis  (RaliMgh.  as 
cited  in  ACGfii  p.  223).  However. 
Russian  iavestigatora  exanined  male 
and  female  woricers  exposed  to  between 
1.7  and  66  mg/m*  of  various 
combinatiotts  of  airborne  phthalates  and 
noted  complaints  of  pain,  numbness, 
and  spasms  in  the  vppet  and  lower 
extremities  after  6  to  7  years'  eiqrasure. 
Polyneuritis  was  observed  in  32  percent 
of  tlM  workers  studied,  and  78  pooent  of 
these  workers  showed  depres^on  of 
vestibular  racq>tors  (MiOcov  et  aL  1973). 

OSHA  proposes  an  84our  PEL  of  5 
mg/m*  and  a  IS^ainute  STEL  of  10  mg/ 
m*  for  di-sec-octyl  phthalate.  The 
Agency  ineliminarily  concludes  that 
these  limits  together  will  protect 
woricers  firam  the  risk  of  pain, 
numbness,  spasau  of  the  extremities, 
and  polyneuritis  possible  at  excursions 
above  the  existing  8-hour  TWA  PEL 
The  health  evidence  forms  a  reasonable 
basis  for  proposing  a  revision  to  this 
level.  At  die  time  of  die  final  rule.  OSHA 
will  estaUish  a  new  limit  for  di-seo- 
octyl  phthalate  if  the  Agency  <fetenaine8 
that  this  limit  will  substantially  reduce 
significant  risk. 

DICHLOROACCTYLENE ' 


CAS:  7S73-29-4:  Chemical  Fonmila: 

ClCaCCl 
H.S.  No.  112S 

OSHA  currently  has  no  limit  for 
dichloroaoetylene.  The  ACGIH 
recommends  a  TLV-oeiling  of  0.1  ppm 
for  this  liquid,  whidi  ejqilodes  on 
boiUng. 

In  preliminary  inhalation  exposure 
studies,  guinea  pigs  demonstrated  a  4- 
hoor  LCw  of  20  ppm:  death  occurred  2  or 
3  days  after  exposure  and  was  caused 
by  pulmonary  edema.  In  rats,  similar 
exposures  to  diddoroaoetylene  in  the 
presence  of  330  ppm  of  triddoroethyiene 
indicated  an  IX«»  of  55  ppm  (Siegei.  as 
cited  in  ACGIH  1906.  p.  177).  When 
dichloroaoetylene  was  mixed  widi  9 
parts  of  ether,  the  4-hour  LCm  in  rats 
was  219  ppm;  in  combination  with  7 
parts  of  triohloroetfaylene.  the  4-hour 
LCm  in  rats  wss  56  ppm;  and  exposura 
to  dichloroaoetylena  widi  10  parts 
trichkwoethyiene  caused  a  4-hour  LC«e 
in  {(uinea  pigs  of  IS  ppm  (Siegei  et  at. 
1971). 

In  humans,  didiloroacetyiene 
exposure  causes  headache,  loss  of 
appetite,  extreme  nausea,  and  vomiting; 
it  affects  the  trigeminal  nerve  and  fadal 
muscles  and  exacerbates  fedal  herpes. 
Disabling  nausea  was  experienced  by 
approximately  85  percent  of  individuels 
exposed  for  prolonged  periods  of  time 
(not  fitrdier  specified)  at  concentrations 
from  0.5  to  1  ppm  (Saundera  1967).  A 
number  of  ocaipational  fetalities  have 
been  attributed  to  exposura  to 
dichloroacet3rlene  (Humphrey  ad 
Mcaelland  1944;  Firth  and  Stnckey 
1945).  Humphrey  and  McClelland  (1944) 
reported  on  13  litistances  of  cranial  nerve 
palsy,  nine  of  which  had  labial  herpes, 
following  exposura  to  diddoroacetylaie. 
These  patients  also,  had  symptoms  of 
nausea,  headache,  jaw  pain,  and 
vomiting.  Autopsies  o(  two  of  these 
fatalities  reveakd  edema  at  the  base  of 
the  brain  (Hbmqduey  and  McClelland 
1944). 

0»iA  is  proposfaig  a  caflfaig  hnrit  of 
0.1  ppm  for  didiloroacetyiene.  The 
Agency  prdtaainarily  conchides  dut 
exposure  to  dichlonMcetylene  poaes  a 
risk  of  disabling  nauaea  and  swious 
systemic  effisds  to  worken  exposed  to 
the  levels  permitted  by  the  abMnce  of 
any  OSHA  hadt  The  health  evidence 
forms  a  reasonable  basis  for  proposing  a 
new  limit  for  diddoroaoetylene.  At  the 
time  of  the  final  rule,  OSHA  will 
-  promulgate  a  new  limit  if  the  Agency 
determines  diat  Uiis  limit  will 
substantially  reduce  significant  risk. 

DIPROPYLENE  GLYCOL  METHYL  ETHER 
CAS:  34599-W-O:  Chemical  Fonnula:   ' 

CH>CX4HiOC)H.OH 
KS.Nall4e 


OSHA  cunently  has  an  8-hour  TWA 
limit  of  100  ppm  for  dipropyleoe  glycol 
mediyl  etfaer  (DPGhffi),  widi  a  skin 
notation.  The  ACGIH  recommends  a 
TLV-TWA  of  100  ppm  and  a  TLV-STEL 
of  ISO  ppm  for  this  colorless  liquid  with 
a  mild,  pleasant,  ethereal  odor  and  a 
bitter  taste. 

DPGME  is  a  central  nervous  system 
and  cardiac  depressant  Dogs  receiving 
intravmous  injections  of  DPGME 
exhibited  auricular  fibrillation  caused 
by  auricular  anoxia,  depressed 
conductioo,  and  heart  block.  Ventricular 
asystole  accompanied  increased  intra- 
aurieular  pressure.  Irritation  and  local 
pain  preceded  death  from  respiratory 
depression  (Shideman  and  Prodta  1951). 
Rowe  and  assodates  (1954)  reported  a 
single  acute  oral  LOU  for  rats  of  5.4  ml/ 
kg.  Even  at  die  highest  levels  tested  (not 
further  specified),  no  single  application 
of  DPGMB  to  die  skin  of  rabbits  was 
lethal  although  some  narcosis  and 
transient  weight  loss  did  occur. 
However,  a  significant  namber  of  deaths 
occurred  in  a  group  of  rabbits  treated 
with  65  repeated  dermal  applications  of 
3  ml/kg  and  hi^r  during  a  90-day 
period.  Four  animal  species,  induding 
the  monkey,  were  exposed  repeatedly  to 
7-hour  daily  inhalation  exposures  of 
between  300  and  400  ppm  DPGME;  die 
animals  exhibited  narcosis  and  changes  - 
in  the  lung  and  liver  (Rowe,  McCoUister, 
Spencer  et  al.  1954). 

Humans  Inhaling  leveb  of  300  to  400 
ppm  found  them  very  disagreeable,  but 
100  ppm  was  tolentrfe  and,  in  the 
opinion  of  the  authors,  was  not  likely  to 
produce  organic  injury  (Rowe. 
McCoUister.  Spencer  et  al.  1954).  Patdi 
tests  on  the  sIdn  of  2S0  human  subjects 
produced  neither  iiritetioo  nor 
sensitization  (ACGIH  1986,  p.  221). 
Humans  expmed  to  M>GME  vapor 
concentrations  at  levels  between  SO  to 
2000  ppm  ezperienoed  eye.  nose,  and 
diroat  irritetion  before  the  (Xiset  of  CNS 
impainnent.  which  occurred  at  1000  ppm 
in  one  of  two  subjects  (Stewart,  Baretta, 
Dodd,  and  Terkelson  1970). 

OSHA  is  proposing  a  PEL  of  100  ppm 
TWA  anda  8TBL  of  ISOppm  for 
dipropylene  glyori  methyl  etiier.  The 
Agency  believee  this  combined  limit  will 
reduce  the  risk  of  central  nervous 
system  effects  and  irritetion  that  may 
exist  when  worken  are  exposed  for 
short  periods  above  the  100  ppm  PEL  In 
addition,  OSHA  is  proposing  a  skin 
notetion  because  of  evidence  in 
expe^imentel  animals  that  DPGME  can 
be  percutaneovsly  absorbed.  The  health 
evidence  forms  a  reasonable  basis  for 
proposing  a  revision  of  this  level.  At  the 
time  of  die  final  rule.  OSHA  wUl 
establish  a  new  limit  for  dipropylene 
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glycol  methyl  ether  if  the  Agency 
determines  that  this  limit  will 
substantially  reduce  significant  risk. 

n-HEXANE 

CAS:  llfr-64-3;  Chemical  Formula: 

CH,(CH.)4CHi 
H.a  Na  1300 

n-Hexane  has  been  shown  to  produce 
distal  axonopathy  in  both  experimental 
animals  and  humans;  it  is  metabolized 
to  2,5-hexanedione  (2.5-HD)t  which  is 
thought  to  be  the  causative  agent  of 
most  of  the  adverse  neurotogical  effects 
observed  after  exposure  to  hexaiK 
(Schaumburg  et  al.  1983).  OSHA's 
current  I^L  for  n-hexane  is  500  ppm. 
The  ACGIH  arrived  at  a  TLV  at  50  piwn 
for  this  substfflice.  based  primarily  on 
studies  (Miyagaki  1967;  Inoue  et  al.  1970] 
showing  peripheral  neuropathies  at 
exposure  levels  as  low  as  210  ppm.  The 
REL  for  n-hexane  recommended  by 
NIOSH  is  100  ppm  (10-hour  TWA). 
NIOSH  based  its  recommendation  on 
the  same  studies  as  those  dted  by  the 
ACGIH  (Miyagaki  1967;  Inoue  et  aL 
1970).  NIOSH  reasoned  as  follows: 

The  absence  of  definitive  epidemiologic  or 
toxicologic  evidence  malies  it  difficult  to 
determine  how  much  lower  d>e 
enviTonmental  limit  should  be.  Professional 
judgment  suggests  a  TWA  concentration  of 
350  ing/m*  (100  ppm)  offers  a  sufBdent 
margin  of  safety  to  protect  against  the 
development  of  chroi^  nerve  disorders  in 
workers  (NIOSH  1977a.  p.  74). 

The  adverse  neurological  effects  of 
hexane  exposure  are  manifested  as  both 
sensory  and  motor  dysfunction,  fantiidly, 
there  is  a  symmetric  sensory  numbness 
of  the  bands  and  feet,  vrith  loss  of  pain, 
touch,  and  heat  sensation.  Motor 
weakness  of  the  toes  and  fingers  is  often 
present;  as  the  neuropathy  becomes 
more  severe,  weakness  of  the  muscles  of 
the  aims  and  legs  may  also  be  observed 
(Schaumburg  et  al.  1983).  There  are  no 
known  conditions  that  predispose  an 
individual  to  hexane  neurotoxicity 
(Schaumburg  et  al.  1983).  The  onset  of 
neurological  ^mpttHns  may  not  be 
evident  for  several  months  to  a  year 
after  the  beginning  of  exposure. 
Recovery  may  be  complete,  but  severely 
exposed  individuals  often  retain  some 
degree  of  sensorimotor  deficit. 

The  dose-response  relationship  for  n- 
hexane  exposure  in  humans  is  not  well 
defined,  although  it  is  dear  that  the 
severity  of  the  resulting  neuropathy 
increases  as  the  exposure  level  of  n- 
hexane  inoreases.  A  number  of  studies 
have  shown  a  consistent  relationship 
between  exposiue  levels  of  500  ppm 
(OSHA's  current  exposure  limit)  to  2000 
ppm  and  the  development  of 
characteristic  peripheral  neuropathies 
(Yamamtua  1960;  Yamada  1967). 


Neuropathic  effects  have  also  been 
shown  to  occur  at  levels  between  210 
and  500  ppm  (Takeuchi  et  al.  1975). 

Reports  of  effects  occurring  at  levels 
of  210  to  500  ppm  indicate  that  the 
current  OSHA  PEL  of  500  ppm  is  not 
adequate  to  protect  exposed  woricers 
fit)m  adverse  sensorimotor  neuropathic 
effects,  and  exposure  at  this  level  thus 
represents  a  risk  to  woikers.  The 
decreased  sensitivity  to  pain,  touch,  and 
temperature  associated  with  n-hexane 
exposure  can  also  make  a  worker  more 
susceptible  to  injuries  and  acddents. 
Further,  the  delayed  onset  of  a  clinical 
re^iionse.  which  is  typical  of  hexane 
exposure,  increases  the  probability  that 
exposure  will  continue  until  irreversible 
effects  occur. 

The  NIOSH  REL  is  100  ppm.  However, 
both  the  presence  of  peripheral 
neim^hathies  at  210  ppm  and  the  delay 
in  onset  of  neurological  symptoms 
indicate  the  need  to  adopt  the  50  ppm 
TLV  to  prevent  development  of  these 
symptoms.  Sampling  data  from  the  IMIS 
data  base  show  that  75  percent  of  the ' 
samples  are  below  the  50  ppm  level  and 
additional  information  confirms  that 
attaining  this  level  is  feasible.  OSHA 
therefore  proposes  «  PEL  of  50  ppm 
TWA.  This  health  evidence  forms  a 
reasonable  basis  for  proposing  a 
revision  to  this  level.  At  the  time  of  the 
final  rule,  OSHA  will  establish  a  new   ■ 
limit  for  n-hexane  if  the  Agency 
determines  that  this  timilt  will 
substantially  rediice  significant  risk. 

^HEXANONE  (MCTHYL  n^UTYL 

KETONE) 
CAS:  581-78-«;  Chemical  Fotmula:  CHiCO- 

CHiCHiCHiCHi 
H.&NO.1202 

OSHA's  current  PEL  for  2-hexanone  is 
100  ppm  TWA;  the  NIOSH  REL  is  1  ppm 
(10-hour)  TWA;  and  the  ACGIH 
recommends  a  TLV-TWA  of  5  ppm. 
Industrial  exposure  to  2-hexanone 
causes  distal  neuropathy  mantfesting  as 
interference  with  motor  and  sensory 
function:  even  in  cases  characterized  by 
minimal  intensity,  electrodia^iostic 
abnormalities  were  seen  (ACGIH  1087). 
In  animals,  exposure  to  2-hexanone 
causes  axonal  swelling  and  thinning  of 
the  myelin  sheadi.  A  metabolite  of  2- 
hexanone.  2,5^exanedione,  appears  to 
be  responsible  for  the  neiuel  damage; 
this  same  metabolite  is  fottned  when  n- 
bexane  (discussed  above)  is 
metabolized. 

The  limit  of  5  ppm  TWA  f(v  2- 
hexanone  recommended  by  the  ACGIH 
is  based  on  the  results  of  several 
different  studies.  These  indude  a  study 
showing  decreases  in  sciatic-tibial  nerve 
conduction  in  animals  exposed  to  levels 
of  75  ppm  for  9  months  (Johnson  et  at 


1979);  another  study  reporting 
neiuopathy  in  animals  after  6  months  of 
exposure  to  50  ppm  (Streletz.  Duckett, 
and  Chambers  1976);  and  a  study 
identifying  2.5-hexanedione  in  the  serum 
of  humans  after  a  1-day  exposure  to  50 
ppm  (diVincenzo.  Kaplan,  and  Dedinas 
1976). 

The  NIOSH  REL  for  2-hexanone  of  1 
ppm  (10-hour  TWA)  is  based  on  an 
epidemiologic  study  describing  an 
outbreak  of  neurol(»ic  disease  among 
woriiers  in  a' plant  that  manuf actives 
printed  fabrics  (Allen  et  aL  1975,  as 
dted  in  NIOSH  1978).  This  study 
reported  that  a  screening  of  1,157 
exposed  workers  revealed  86  verified 
cases  of  distal  neuropathy.  2-Hexanone 
was  suspected  of  being  the 
neurotoxicant  because  it  had  only 
recently  been  introduced  into  the 
process  (AUen  et  al.  1975).  When 
recommending  its  limit,  NIOSH  relied  on 
an  industrial  hygiene  survey  of  the  plant 
conducted  by  B^maier  et  aJ.  in  1974, 
which  showed  that  2-hexanone 
concentrations  near  the  textile  printing 
machines  ranged  from  1  to  156  ppm  (10- 
minute  area  samples).  After  reviewing 
this  evidence,  NIOSH  conduded  that  the 
1  ppm  level  could  not  a  considered  a  no- 
effect  level  for  2-hexanone-induced 
neuropathy. 

The  ACGIH  (1987)  stated  that 
interpretation  of  the  results  of  the 
Billmaier  study  was  compUeated 
because  the  exposure  measurements 
reported  in  the  study  had  been  taken 
after  the  outbreak  of  neuropathic  effects 
had  occurred.  In  addition,  the  ACGIH 
pointed  out  that  Billmaier  et  al.  found 
poor  work  practices  at  the  plant  (gloves 
were  rarely  used,  employees  washed 
their  hands  with  solvent  etc.),  and  thus 
dermal  exposure  may  have  contributed 
substantiedly  to  the  outbreak. 

Both  human  and  animal  studies  show 
the  development  of  disease  at  exposiue 
levels  below  the  existing  100  ppm  PEL, 
dearly  indicating  the  need  to  reduce  tliis 
risk.  There  is  disagreement  regarding  the 
interpretation  of  the  reported 
epidemiology  study  to  substantiate  the  1 
ppm  REL  At  this  time  OSHA  has 
inadequate  data  to  support  feasibility  at 
the  1  ppm  level,  while  feasibility  at  5 
ppm  has  been  demonstrated.  O^iA 
therefore  |Ht>poses  adoption  of  a  5-ppm 
(TWA)  PEL  The  health  evidence  forms 
a  reasonable  basis  for  proposing  a 
revision  in  this  level.  At  the  time  of  the 
final  rule,  OSHA  will  establish  a  new 
limit  for  2-hexanone  if  the  Agency 
determines  that  this  limit  will 
substantially  reduce  significant  risk. 

IRON  ICNTACARBONYL 

CAS:  1346a-4(V-e:  Chemical  Formula:  Fe(CO)i 

H.S.  No.  1216 


OSHA  currently  has  no  limit  for  iron 
penUcarbonjHi.  The  ACGIH 
reconunends  a  TLV-TWA  of  0.1  ppm 
with  a  TLV-STEL  of  0.2iHnn,  as  iron,  for 
this  highly  flammable,  oily,  colorless-to- 
yellow  liquid. 

In  studies  of  rats,  iron,  pentacarbonyl 
has  been  reported  to  have 
approximately  one-thml  the  acute 
toxicity  of  nickel  carbonyl  (for  which 
ACGIH  has  recommended  a  TLV  of  a05 
ppm  TWA)  (Sunderman,  West  and 
Kincaid  1959).  In  197a  Gage  found  that  a 
5.5-hour  exposure  at  33  ppm  caused 
fatalities  in  three  of  eight  rats;  four  of 
eight  animals  died  after  two  S.5-hour 
exposures  at  18  ppm.  At  7  ppm,  no  ill 
effects  were  observed  in  rats  exposed  18 
times  for  5.5  hours  (Gage  1970).  There 
are  no  reports  of  long-term  dose- 
response  exposure  studies  in  laboratory 
animals,  and  no  evidence  exists  that 
iron  pentacarbonyl  is  cardnogenic  in 
either  man  or  animals  (ACGIH  1986,  p. 
327). 

Immediate  symptoms  of  acute 
exposure  to  high  concentrations  of  iron 
pentacarbonyl  include  headache  and 
dizziness,  followed  in  12  to  36  hours  by 
fever,  cyanosis,  cough,  and  shortness  of 
breath.  The  primary  clinical  effect  is 
lung  injury,  &lthou^  degenerative 
changes  in  the  central  nervous  system 
have  also  been  reported  (ACGIH  1986, 
p.  327). 

OSHA  proposes  a  permissible 
exposure  limit  of  0.1  ppm  TWA  Snd  a 
SIEL  of  0.2  ppm  for  iron  pentacarbonyl. 
OSHA  preliminarily  concludes  that 
theSe  limits  will  protect  exposed 
workers  from  the  risk  of  headache, 
dizziness,  fever,  dyspnea,  cyanosis, 
pulmonary  injury,  and  central  nervous 
system  effects  potentially  associated 
with  exposures  at  the  levels  permitted  in 
the  absence  of  any  OSHA  limit  The 
health  evidence  forms  a  reasonable 
basis  for  proposing  a  new  limit  for  iron 
pentacarbonyl.  At  the  time  of  the  final 
rule,  OSHA  will  promulgate  a  new  limit 
if  the  Agency  determines  that  this  limit 
will  substantially  reduce  significant  risk. 

MERCURY  (ARYL  AND  INORGANIC 

COKfPOUNDS) 
CAS:  7439-97-6:  Chemical  Formula:  Hg 
US.  No.  1240 

The  current  OSHA  limit  for  all 
inorganic  forms  of  mercury  is  0.1  mg/m* 
Hg  as  a  ceiling  limit  this  limit  was 
adopted  from  ANSI  standard  Z37£ 
(1943).  ACGIH  currently  recommends  a 
0.1  mg/m»  TLV-TWA  for  aryl  and 
inorganic  mercury  compounds.  NIOSH 
(1973b)  has  recommended  a  0.05  mg/m' 
limit  as  an  8-hour  TWA. 

In  1971,  the  ACGIH  recommended  a 
0.05  mg/m»  TLV-TWA  for  all  forms  of 
mennuy,  including  inorganic 


compounds.  ANSI  also  reduced  its 
standard  to  0.05  mg/m>  in  1972,  and 
NIOSH  recommended  the  same  limit  in 
1973.  The  0.05  mg/m'  limit  was  based 
largely  on  the  study  of  Smith  et  al.  (1970) 
on  workers  exposed  to  mercury  levels 
ranging  from  less  than  0.1  to  0.27  mg/m* 
in  chlor-alkali  plants.  Hie  authors 
reported  a  sigidficant  dose-related 
increase  in  the  incidence  of  weight  loss, 
tremors,  abnormal  reflexes, 
nervousness,  and  insomnia  among 
workers  exposed  to  0.1  mg/m>  or  more. 
There  were  slight  increases  in  the 
inddence  of  insomnia  and  loss  of 
appetite  among  workers  exposed  to  0.1 
mg/m*  or  less.  Smith  et  al.  (1970) 
concluded  that  a  limit  of  0.1  mg/m* 
contained  litde  or  no  margin  of  safety. 
Other  studies  (Bidstnip  et  al  1951; 
Turrian  et  al  19S6)  have  also  reported 
symptoms  of  mercury  poisoning  among 
workers  exposed  below  0.1  mg/m*.  The 
0.05  mg/m*  limit  established  by  ACGIH, 
ANSI,  and  NIOSH  also  follows  the  1968 
recommendation  of  an  international 
committee  (Permanent  Commission  & 
International  Association  on 
Occupational  Health  1968). 

In  1980,  the  ACGIH  revised  ito 
recommended  TLV  for  aryl  and 
inorganic  mercury  compoimds  to  0.1  mg/ 
m*  Hg.  In  revising  this  limit  the  ACGIH 
cited  discrepancies  in  the  literature 
regarding  the  ratio  of  blood  and  urinary 
mercury  levels  to  airborne 
concentrations  of  mercury  (Bell  et  al 
1973;  Stopford  et  al.  1978).  These  studies 
reported  lower  ratios  of  mercury  body 
burden  to  airborne  concentration  when 
personal  sampling  is  used  rather  than 
area  sampling.  According  to  Bell  et  al. 
(1973),  the  lower  ratio  results  because 
mercury  exposure  measurements  are 
generaUy  found  to  be  higher  when 
personal  sampling  is  conducted,    < 
presumably  as  a  consequence  of 
contamination  of  dothing.  TTie  ACGIH 
argued  that  the  0.05  mg/m*  Umit  may  be 
too  stringent  to  apply  when  personal 
sampling  is  conducted.  The  ACGIH  also 
stated  that  unlike  elemental  or  alkyl 
mercury,  little  mercury  is  deposited  in    , 
the  brain  following  exposure  to  aryl  or 
inorganic  mercury  compounds.  Based  on 
this  reasoning,  the  ACGIH  adopted  the 
higher  0.1  njg/m»  TLV-TWA  for  aryl 
and  inorganic  compounds  of  mercury. 
However,  the  ACGIH  (1986)  also  noted 
that,  although  central  nervous  system 
effects  are  less  likely  to  occur  firom 
exposure  to  mercury  salts  than  from 
other  forms  of  mercury,  the  risk  of  renal 
and  oral  effects  would  "presumably  be 
just  as  great"  Therefore,  they  cautioned 
that  the  higher  limit  for  mercury  salts 
"may  be  subject  to  debate"  (ACGIH 
1986).  The  0.05  mg/m*  REL  for  the  aryl 
and  inorganic  forms  of  mercury  was 


established  in  1973  and  has  been 
superseded  by  the  1980  ACGIH  TLV  of 
0.1  mg/m"  TWA,  whidi  is  based  on 
more  recent  studies.  However,  adopting 
the  TLV  would  constitute  a  deregulation 
of  OSHA's  current  standard  for  mercury. 
Because-the  health  effects  data 
available  do  not  satisfy  the 
requirements  for  deregidation,  OSHA 
proposes  to  maintain  its  current  0.1  mg/ 
m*  ceiling  PEL 

METHYLACRYLONrrRILE 
CAS:  126-08-7:  Chemical  Formula: 

CH,=C(CH,)C=N 
H.S.  No.  1251 

There  is  no  current  OSHA  standard 
for  methylacrylonitrile,  and  NIOSH  has 
no  REL  for  this  substance.  The  ACGIH 
recommends  a  1-ppm  TLV-TWA  with  a 
skin  notation  to  protect  workers  who  are 
occupationally  exposed  to 
methylacrylonitrile. 

Methylacrylonitrile  has  been  shown  to 
be  extremely  toxic  in  animals,  both  by 
inhalation  and  dermal  absorption. 
Beagles  exposed  for  90  days  to  13.5  ppm 
convulsed  and  lost  motor  control  in  their 
hind  limbs.  Microscopic  brain  lesions 
were  detected  in  one  of  the  dogs.  The 
level  at  which  no  effects  were  detected 
was  determined  to  be  between  3.2  ppm 
and  8.8  ppmJACGIH  1966). 

Neuropathic  effects  in  dogs  at  levels 
of  exposure  below  8.8  ppm  indicate  that 
in  the  absence  of  an  exposure  limit 
occupational  exposure  to  methyl 
acrylonitrile  may  be  associated  with  a 
risk  of  neurological  impairment.  OSHA 
beheves  that  establishing  a  1  ppm  PEL 
(which  provides  for  a  margin  of  safety 
below  the  obser\'ed  no-effect  level  in 
dogs)  and  a  skin  notation  will  reduce  the 
risk  of  neurological  impairment  that 
currently  exists  in  the  absence  of  an 
OSHA  limit  for  this  substance.  The 
health  evidence  forms  a  reasonable 
basis  for  proposing  a  new  limit  fer 
methylacr>'lonitrile.  At  the  time  of  the 
final  rule,  OSHA  will  promulgate  a  new 
limit  if  the  Agency  determines  that  this 
limit  will  substantially  reduce  a 
significant  risk. 

METHYL  BROMIDE 

CAS:  74-83-0;  Chemical  Formula:  CHsBr 

H.S.  No.  1253 

OSHA's  current  PEL  for  methyl 
bromide  is  a  20  ppm  ceiling,  while  the 
ACGIH  limit  is  5  ppm  as  an  S-hoiu*         , 
TWA,  with  a  skin  notation.  NIOSH 
recommends  that  the  REL  for  this 
substance  be  set  at  the  lowest  feasible 
level.  Acute  poisoning  from  methyl 
bromide  is  characterized  by  lung 
irritation,  pulmonary  edema, 
convulsions,  and  coma.  Chronic 
exposure  to  low  concentrations  of 
methyl  bromide  generally  produces 
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central  nervous  system  effects,  including 
musde  weakness  and  pain. 
incowdinaticHi.  inability  to  focus  one's 
eyes,  and  behavioral  changes  (ACGIH 
1988;  Craft  1983).  The  onset  of 
neurological  signs  and  symptoms  is 
delayed  for  several  hours  to  a  few  days 
after  exposure. 

Methyl  bromide  is  a  gas  and  an 
bihalation  hazard,  although  it  can  also 
be  absorbed  through  the  slun.  A  report 
by  Hine  (1989)  notes  that  methyl 
bromide  has  been  responsible  for  more 
deaths  among  occupationally  exposed 
woricers  in  California  than  the 
organophosphates.  It  is  hypothesized 
that  methyl  bromide  has  a  greater 
potential  for  toxicity  than  other  organic 
bromides,  because  its  greater 
lipophilicity  provides  increiwed  access 
to  the  brain. 

Various  studies  demonstrate  methyl 
bromide's  toxicity  in  humans.  Ingram 
(1951)  repwts  ill  effects  (symptoms  not 
specified)  after  exposure  to  methyl 
bromide  at  concentrations  of  100  ppm. 
Similar  exposure  concentrations  were 
also  reported  by  Hine  (1969)  in  a  case 
study  of  two  date  packers  in  California. 
Johnson  (1977)  indicates  that  34  packers 
became  sick  when  exposed  to  an 
average  methyl  bromide  concentration 
of  50  ppm.  although  concentraticms  in 
the  padcing  room  may  have  been  as  high 
as  100-150  ppm  during  the  purging  of  a 
fumigatimi  chamber. 

Watrous  (1942)  described  nausea, 
vomiting,  and  headache  in  90  workers 
who  were  exposed  for  2  wedcs  to 
concentrations  "generally  below"  35 
ppm.  These  symptoms  eraphanzed  the 
need  to  create  a  TLV  to  protect  workers 
from  the  nausea,  vomiting,  and 
headaches  associated  with  lower  levels 
of  exposure.  This  need  is  strengthened 
by  the  fact  that  since  these  symptoms 
are  usually  delayed  in  onset,  workers 
may  not  have  siijfficient  warning  of  this 
substance's  potential  neurotoxicity. , 

The  presence  of  neurologic  symptoms 
at  levels  below  35  ppm  indicates  that  a 
ceiling  limit  of  20  ppm  is  not  adequate  to 
protect  workers  from  the  effects  of 
methyl  bromide  poisoning.  OSHA 
proposes  a  PEL  of  5  ppm  TWA,  with  a 
skin  notation,  to  more  adequately 
protect  workers  against  these 
incapacitating  symptoms  audio  reduce 
this  existing  risk  substantially.  The 
health  evidence  forms  a  reasonable 
basis  for  proposing  a  revision  to  this  ' 
level  At  the  time  of  die  final  rule,  OSHA 
will  establish  a  new  limit  for  methyl 
bromide  if  the  Agency  determines  that 
this  limit  will  substantially  reduce 
significant  risk. 

MANGANESE  FUVffi  i 

CAS:  7439-96-5:  Chemical  Fonmila:  MnO 


H.S.Na  12308 

OSHA  currently  has  a  celling  limit  of 
5  mg/m'  for  manganese  fiime.  Because 
of  its  potential  for  damage  to  the  hmgs 
and  central  nervous  system,  the  ACGIH 
recommends  an  8-hour  TWA  of  1  mg/m* 
and  a  3-mg/m*  SIEL  for  manganese 
fume. 

Symptoms  of  manganese  poisoning 
range  from  sleepiness  and  weakness  in 
the  legs  (Faiihall  1957)  to  difficulty  in 
walking  and  nnamtnriled  lau^ter 
(Fairhall  and  Neal  1943).  Health  surveys 
of  employees  exposed  to  manganese 
fume  have  demonstrated  a  high 
Incidence  of  pneumonia  in  these 
workers  (Davies  1946).  Tanaka  and 
Lieben  (1966)  found  seven  cases  of 
pneumonia  and  15  borderline  cases  of 
pneumonia  among  144  workers  exposed 
to  manganese  dust  or  fume 
concentrations  greater  than  5  mg/m*: 
three  of  these  cases  were  associated 
with  fume  rather  than  dust  exposure. 
Those  workers  exposed  to  fume  levels 
below  5  mg/m*  exhibited  no  signs  of 
pneumonia.  In  a  separate  study  by 
Smyth,  Ruhf.  Whitman,  and  Du^an 
(1973),  3  cases  of  manganese  poisoning 
were  detected  among  71  employees 
exposed  to  levels  of  13.3  mg/m*  fume. 

OSHA  is  proposing  a  1-mg/m*  TWA 
and  a  3-mg/m'  STEL  for  manganese 
fume.  The  Agency  preliminarily 
conchides  that  both  a  TWA  limit  and 
STEL  are  required  to  protect  exposed 
employees  from  the  risk  of  manganese 
poisoning,  lung  damage,  and  pneumonia 
associated  widi  exposure  to  these 
fumes.  The  health  evidence  forms  a 
reasonable  basis  for  proposing  a  new 
limit  for  nianganese  fume.  At  the  time  of 
the  final  rule,  OSHA  will  promulgate  a 
new  limit  if  the  Agency  determines  diat 
this  limit  will  substantially  reduce 
significant  risk. 

MANGANE^  CYCLOPENTADIENYL 

TWCARBONYL 
CAS:  12079-65-1:  Chemical  Formula:  CtH,- 

Mn(CO)» 
H.S.  No.  1237 

OSHA  currently  has  no  limit  for 
exposure  to  manganese 
cydopentadienyl  tricart>onyl  (MCT). 
The  ACGIH  recommends  a  TLV-TWA 
of  0.1  mg/m*  (as  manganese),  with  a 
skin  notation. 

A  Russian  study  reported  that  a  single 
2-hour  exposure  to  M CT  at  120  mg/m* 
was  fatal  to  80  percent  of  albino  rats, 
although  rabbita,  guinea  pigs,  and  rats 
survived  a  single  2-hour  exposure  at  20 
to  40  mg/m*.  Chronic  e3q>osxve  of  rats 
for  11  months  at  levels  averaging  1  mg/ 
g'  for  4  hours  daily  showed  delayed 
effects  (7  months  from  onset  of 
exposure]  on  neuromuscular 
excitability,  evidence  of  kidney  damage. 


and  decreased  resistance  to  infection 
(Arkipova.  Toigskaya.  and  Kocketkova 
1965).  The  tails  of  10  sddte  mice  were 
(tif^ped  in  a  gasoline  mixture  containing 
1  gram  MCT  per  100  ml:  a  second  group 
of  mice  had  their  tails  immersed  in 
gasoline  without  MCT.  An  equal  number 
of  fataUties  were  observed  in  the 
gasoline  phis  MCT  and  gasoline  oaly 
groups  alter  four  or  five  2-hour 
applications,  and  all  tails  exhibited 
necrosis.  The  authors  concluded  that 
these  efiiects  were  caused  by  the 
gasoline  and  not  by  the  MCT  (Arkipova. 
Toigskaya,  and  Kocketkova  1965). 
Further  studies  in  rabbits  showed  that 
MCT  applied  dennally  as  an  oil 
emulsion  caused  irritation  of  the  skin. 
These  authors  also  investigated  the 
dermal  toxicity  of  tetrahydrofuran  in 
MCT  solutions  versus  tetrahydrofuran  in 
oil.  All  animals  whose  tails  bad  been 
dipped  in  the  hydnrfuran  soluti<m  of 
MCT  died  within  an  hour,  while  animals 
whose  tails  had  been  dipped  in  pure 
tetrahydrofuran  did  not  (Arkipova. 
Toigskaya,  and  Kocketkova  1985).  The 
same  authors  concluded  that  MCT  is 
toxic  at  low  concentrations,  has 
cumulative  properties,  affects  the 
nervous  system,  is  irritating  to  the  skin, 
and  causes  early  histological  changes  in 
the  respiratory  tract. 

More  recent  reports  describe  MCT- 
induced  pulmonary  edema  and 
convulsions  in  the  rat  (Penney  et  al. 
1985).  The  EDkoS  for  convulsions  were  32 
mg/kg  orally  and  20  mg/kg 
intraperitoneally,  LDbos  were  24  mg/kg 
orally  and  14  mg/kg  intraperitoneally. 
Necrosis  of  the  bronchiolar  tissue  and 
pulmonary  parenchymal  damage  were 
seen  in  mice  and  rats  given 
intraperitoneal  doses  (Haschek  et  al. 
1982). 

OSHA  has  preliminary  concluded  that 
occupational  exposure  to  MCT  poses  a 
risk  of  nenn^Mthic  effects,  kidney 
damage,  sldn  irritation,  pulmonary 
edema,  and  tissue  damage.  The  Agency 
is  therefore  {Hopoeing  tm  8-hour  "rVVA 
PEL  of  0.1  mg/m*  for  manganese 
cyclopentadienyl  tricarbonyl  with  a 
skin  notation,  to  protect  workers  against 
the  risk  of  these  effects,  whidi  have 
been  shown  to  occur  at  the  levels 
permitted  by  the  absence  of  any  OSHA 
limit  The  health  evidence  forms  a 
reasonable  basis  for  proposing  a  new 
limit  for  manganese  cyclopentadienyl 
tricarbonyl  At  die  time  of  the  final  rule. 
OSHA  wUl  promulgate  a  new  limit  if  the 
Agency  determines  that  this  Umit  will 
substantially  reduce  significant  risk. 

MANGANESE  TBTROXIDB 

CAS:  1317-35-7;  Ghaflofeal  Fonnuls:  MntO. 

H.S.  No.  1238 


OSHA  currently  hais  no  limit  for 
manganesetetroxide  (compounds  and 
fiime).  The  ACGIH  recommends  a  TLV- 
TWA  of  1  mg/m*.  as  tnanganese.  for  this 
browmish-black  powder  and  its  fiune. 
Ferromanganese  fume  has  been 
determined  by  x-ray  diffraction  Siralysis ' 
to  consist  primarily  of  manganese 
letroxide. 

Findings  from  a  Russian  study 
Indicated  that  intratracheal  suspensions 
of  manganese  oxide,  manganese 
dioxide,  and  manganese  tetroxide 
particles  (particle  size  less  than-3um) 
produced  pneumonitis  and  other  similar 
pulmonary  effects  in  rats  (Levins  and 
Robachevsky  1955).  These  Investigators 
also  determined  that  manganese 
tetroxide  has  a  greater  toxicity  than  the 
lower  oxides  of  manganese  and  that 
freshly  prepared  oxides  were  more 
potent  than  those  stored  for  6  months  to 
a  year. 

Two  cases  of  manganese  fume 
poisoning  were  reported  in  a  plant 
where  concentratiiHis  were  between  2.7 
and  4.7  mg/m*  (Whitlock,  Kimuso,  and 
Bittenbender  1968).  but  other 
investigators  have  questioned  these  air 
analysis  data  and  b«Ueve  that 
exposures  to  manganese  tetroxide 
concentrations  of  5  mg/m*  or  less  cause 
no  harmful  effects  fWbitman  and  Brandt 
1966).  In  a  7-year  study,  Smyth  and  co- 
workers investigated  chronic  manganese 
poisoning  in  workers  exposed  to  both 
ferromanganese  fumes  and  dust  Five  of 
71  employees  suffered  from  chronic 
manganism;  of  these  five  cases,  three 
resulted  from  fume  exposure  and  two 
from  dust  exposure.  Two  of  the  three 
fume-exposure  victims  were  exposed 
over  a  5-year  period  to  an  estimated 
average  ferromanganese  concentration 
of  13.3  mg/m*;  however,  the  third  victim 
worked  in  an  operation  where  air 
concentrations  of  manganese  were  less 
than  1  mg/m*,  which  suggests  that 
certain  individuals  may  be 
hypersusceptible  to  manganese 
poisoning,  "rhe  dust-exposed  victims 
worked  in  areas  where  air 
concentrations  were  in  the  range  of  30  to 
50  mg/m*  throughout  the  study  period 
(Smyth.  Ruhf,  Whitman,  and  Dugan 
1973). 

Martonik  (cited  in  ACGIH  1986.  p. 
357)  reports  that  the  fiune  has  greater 
toxicity  than  the  dust  During  a  2-year 
period,  at  least  one  case  of  acute 
manganese  poisoning  was  documented 
at  a  fume  concentration  level  of  7.5  mg/ 
m*  and  another  case  at  the  same 
welding  operation  may  have  been 
mtuiganism. 

OSHA  is  proposing  a  1  mg/m*  8-hour 
TWA  for  manganese  tetroxide 
(coippounds  and  fume).  The  Agency 
preliminarily  concludes  that  this  limit 
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will  provide  protection  against  this  risk 
of  (jboiiic  manganese  poisoning, 
pneumonitis,  and  other  respiratory 
effects  associated  with  exposure  to 
manganese  tetro^dde  at  the  levels 
presently  pemdtted  by  the  absence  of 
any  OSHA  fimit  The  health  evidence 
forms  a  reasonable  basis  for  proposing  a 
new  limit  for  manganese  tetroxide.  At 
die  time  of  the  final  rule.  OSHA  will 
promulgate  a  new  limit  if  the  Agency 
determines  that  this  limit  will 
substantially  reduce  significant  risk. 

MERCURY  (VAPOR) 
CAS:  7439-07-6 
H.S.Mal241 

OSHA  currently  has  a  ceiling  limit  of 
0.1  mg/m*  for  mercury  (including  vapor). 
The  ACGIH  recommends  a  TLV-TWA 
of  0.05  mg/m*  for  mercury  vapor, 
measured  as  mercury,  and  a  skin 
notation.  Elemental  mercury  is  a  silvery, 
odorless,  heavy  liquid. 

Inhalation  of  high  concentrations  of 
mercury  vapor  for  relatively  brief 
periods  can  cause  pneumonitis, 
bronchitis,  chest  pain,  dyspnea, 
coughing,  stomatitis,  gingivitis, 
salivation,  and  diarrhea  (NIOSH 1973; 
Ashe,  Largent  Dutra  et  al.  1953). 
Chronic  mercurialism  is  manifested  by 
central  nervous  system  effects,  including 
tremor,  a  variety  of  neuropsychiatric 
disturbances,  and  loss  of  appetite 
(Kazantzis  1968;  Smith.  Vorwald.  Patil. 
and  Mooney  1970). 

Severe  organ  damage  occurred  in 
rabbits  exposed  for  4  hours  to  an 
average  vapor  concentration  of  28.6  mg/ 
m*.  Damage  was  observed  in  the 
kidneys,  liver,  brain,  heart  lungs,  and 
colon  (Ashe.  Largent  Dutra  et  al.  1953). 
The  oral  LD^o  in  rats  for  mercuric  vapor 
is  18  rag/kg  (NTIS  PB  214-270.  as  cited 
in  ACGIH  1986.  p.  358).  A  study  by 
Smith,  Vorwald,  Patil  and  Mooney 
(1970)  indicated  that  workers  in  the 
chlorine-producing  industry  who  were 
exposed  to  mercury  sHowed  that  chronic 
exposures  to  a  1-mg/m*  vapor 
concentration  produced  no  effects  in 
these  woikers.  Six  of  75  workers 
regxilarly  exposed  to  0.05  to  0.1  mg/m* 
of  mercury  vapor  in  a  ^assware 
manufacturing  plant  reported  insomnia, 
and  one  was  found  to  have  tremors 
(Danziger  and  Fossick  1973).  One  of  11 
workers  employed  in  a  mercury  mine  or 
refining  plant  and  exposed  at  vapor 
concentrations  below  0.1  mg/m*  had 
sore  gums,  loose  teeth,  or  excess 
salivation  (Rentes  and  Seligman  1968). 

NIOSH  (1973)  has  recommended  a  10- 
hour  TWA  Umit  of  0.05  mg/m*  for 
inorganic  mercury  and  concluded  that 
hyperactivity,  rather  than  tremor,  may 
be  the  moul  typical  symptom  of  chronic 
mercurialism.  Two  studies  report  no 


evidence  of  mercury  vapor  poisoning  in 
industrial  settings  where  characteristic 
exposures  riang«l  between'OIOS  and  0.1 
mg/m*  (Danziger  and  Fossick  1973; 
McClll  et  al.  1964). 

In  woricers  exposed  at  levels  about  0.1 
mg/m*,  toxic  symptoms  were  seen 
(Rentes  and  Seligman  1988).  Turrian, 
Grandjean.  and  Turrian  (1956)  found 
that  33  percent  of  workers  exposed  to 
the  vapor  at  levels  above  0.05  mg/m* 
had  erethism,  while  only  8  percent  of 
those  exposed  below  this  level 
manifested  this  symptom.  About  20 
percent  of  workers  in  both  groups 
exhibited  tremor.  The  ACGIH  notes 
that  after  exposure  to  the  vapor,  "a 
relatively  high  percentage  of  the 
absorbed  mercury  remains  in  the  brain" 
compared  with  the  amount  deposited  in 
the  brain  after  exposure  to  the  aryl  and 
inorganic  compounds  (ACGIH  1988.  p. 
359).  The  ACGIH  accordingly 
recommends  a  higher  TLV-TWA  for 
these  compounds. 

OSHA  proposes  a  PEL  of  0.05  mg/m* 
TWA  for  mercury  vapor,  with  a  skin 
notation.  The  Agency  preliminarily 
concludes  that  &is  limit  will  protect 
workers  against  the  risk  of  acute  and 
chronic  mercury  poisoning  that  exists 
fiom  workplace  exposures  to  this  vapor 
at  levels  above  0.05  mg/ml  The  skin 
notation  is  proposed  because  the  vapors 
of  elemental  mercury  can  be  readily 
absorbed  through  the  skin.  The  health 
'  evidence  forms  a  reasonable  basis  for 
proposing  a  revision  to  this  level.  At  the 
time  of  the  final  rule.  OSHA  will 
establish  a  new  limit  for  mercury 
(vapor)  if  the  Agency  determines  that 
this  limit  will  substantially  reduce 
significant  risk. 

MERCURY.  (ORGANO)  ALKYL 

COMPOUNDS 
CAS:  7439-97-6 
H.S.  No.  1242 

OSHA  has  a  current  PEL  of  0.01  mg/ 
m*  TWA  and  a  ceiling  limit  of  0.04  mg/ 
m*  for  the  alkyl  compounds  of  mercury. 
The  ACGIH  recommends  a  TLV-TWA 
of  0.01  mg/m*  and  a  TLV-STEL  of  0.03 
mg/m*  for  these  compounds,  as  mercury. 
A  skin  notation  is  also  recommended  by 
the  ACGIH.  Alkyl  mercury  compounds 
include  volatile  liquids,  such  as  dimethyl 
and  diethyl  mercury,  as  well  as  many 
complex  salts,  which  are  usually  solids. 

Alkyl  mercury  compounds  pose 
greater  health  hazards  than  do  the 
inorganic  compounds  or  mercury 
because  they  can  penetrate  the  blood- 
brain  barrier  and  the  placenta  very 
quickly.  The  primary  toxic  effects 
associated  with  exposure  to  the  organic 
compounds  of  mercury  are  injuries  to 
the  central  and  peripheral  nervous 
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systems  and  to  the  kidneys  (Casarett 
and  DooII  1975).  In  addition,  data 
concerning  mouse  and  rat  exposures  to 
alkyl  mercury  compounds  have 
demonstrated  toxicity  to  the 
gastrointestinal  system,  pancreas,  liver, 
gonads,  and  cardiovascular  system. 
Suppression  of  the  immune  system  and 
impairment  of  the  mdocrine  system 
have  also  been  demonstrated 
(Shakbazyan  et  al.  1977).  Fatalities  in 
mice  have  been  reported  at  exposiffes  of 
10  to  30  mg/m*  for  3  to  5  hours 
(Trakhtenbeig  1950). 

Meth3rl  mercury  is  among  the  most 
c  amaging  of  the  alkyl  compounds  to 
\  >imans  because  it  accumulates  in  the 
body  and  causes  developmental  effects 
(Wilson  1977).  A  3-month  exposure  to 
approximately  1  mg/m'  diethyl  mercury 
caused  death  in  two  individuals  (Hill 
1943).  Another  fatal  case  of  alkyl 
mercury  poisoning  has  also  been 
described  (Hook.  Lundgren,  and 
Swensson  1954).  On  the  basis  of  his 
work  with  laboratory  animals. 
Trakhtenberg  (1950)  stated  that  even  a 
concentration  as  low  as  0.00001  mg/m' 
could  not  be  tolerated  by  humans  on  a    ' 
continuing  basis.  However,  a  later  study 
reported  no  consistent,  acute  effects  of 
mercury  poisoning  at  air  concentrations 
between  0.01  and  0.1  mg/m*.  despite  the 
fact  that  brief  excursions  considerably 
above  this  range  occurred  (Dinman, 
Evans,  and  Linch  1958). 

OSHA  is  proposing  a  PEL  of  0.01  mg/ 
m'TWA  and  a  15-minute  STEL  of  0.03 
mg/m*  for  the  alkyl  compounds  of 
mercury,  with  a  skin  notation.  The 
Agency  preliminarily  concludes  that 
exposure  to  the  alkyl  mercury 
compounds  poses  a  risk  of  severe 
neuropathic  and  other  systemic  injury. 
The  Agency  believes  that  both  the  short- 
term  and  8-hour  limits  are  necessary  to 
reduce  these  risks  and  that  the  sldn 
notation  will  protect  against  the  dermal 
absorption  possible  in  the  absence  of 
any  OSHA  limit  or  skin  notation.  The 
health  evidence  forms  a  reasonable 
basis  for  proposing  a  revision  to  this 
level.  At  the  time  of  the  final  rule.  O^IA 
will  establish  a  new  limit  for  merciuy, 
(organo)  aJkyl  compoimds  if  the  Agency 
determines  diat  this  limit  vnll 
substantially  reduce  significant  risk. 

PENTABCMIANB 

CAS:  19824-22-7;  Cbemica]  Ponnola:  &^ 

H.S.  Na  1304 

OSHA's  current  Umit  for  pentaborane 
is  0X05  ppm  as  an  8-hour  TWA.  The 
ACGIH  has  the  same  8-hour  TWA  but 
additionally  recommends  a  15-minute 
STEL  of  0.01 5  ppm.  Pentaborane  is  a 
coloriess  liquid  with  a  strong  and 
penetrating  odor. 


In  both  humans  and  animals, 
inhalation  of  pentaborane  vapor  causes 
central  nervous  system  effects  (Svirbely 
1954;  Kozendaal  1951;  Lowe  and 
Freeman  1957;  Cordasco,  Cooper, 
Murphy,  and  Anderson  1962). 

The  &-minute  LCm  for  rats  and  mice  is 
67  and  40  ppm,  respectively;  for  60 
minutes,  these  values  are  10  and  6  ppm 
for  rats  and  mice,  respectively  (Weir, 
Bath,  and  Weeks  1961,  as  cited  in 
ACGIH  1986,  p.  459).  Rats  exposed 
repeatedly  to  3-ppm  pentaborane  by 
inhalation  exhibited  tremors, 
hyperexcitability,  belligerency,  and 
weight  loss  (Svirbely  1954).  Rats, 
rabbits,  monkeys,  and  dogs  exposed 
repeatedly  to  pentaborane  viapor  at 
concentrations  of  1  ppm  fpr  4  weeks  or 
0.2  ppm  for  6  months  lost  weight 
(Levkikas,  Paslian.  and  Bieckman  1958). 
In  the  same  experiments,  rats  and 
rabbits  exposed  at  1  ppm  showed 
reduced  activity  and  impaired  locomotor 
ability,  respectively,  and  monkeys  and 
dogs  exhibited  apathy,  loss  of  appetite, 
insensitivity  to  pain,  loss  of  mobility, 
tremor,  and  impaired  coordination.  The 
ACGIH  (1988,  p.  459}  notes  that  the  0.2 
ppm  concentration  reported  in  the 
Levinkas  et  al.  study  (1958)  was  a 
calculated  rather  than  measured  value 
and  that  the  actual  exposure  level  was 
probably  closer  to  0.01  ppm. 

Humans  accidentally  overexposed  to 
pentaborane  experience  tremors, 
convulsions,  behavioral  changes,  loss  of 
memory,  impaired  judgment,  and  other 
symptoms  of  central  nervous  system 
intoxication  (Svirbely  1954;  Rozendaal 
1951;  Lowe  and  Freeman  1957;  Cordascd. 
Cooper.  Murphy,  and  Anderson  1962). 

OSHA  is  proposing  an  8-hour  TWA  of 
0i)05  ppm  for  pentaborane  and  a  STEL 
of  0.015  ppm.  The  Agency  preliminarily 
concludes  that  these  limits  will  protect 
workers  against  the  risk  of  central 
nervous  system  effects,  such  as  tremors 
and  convulsions,  behavioral  changes, 
and  loss  of  judgment,  potentially 
associated  with  exposure  to  _ 

pentaborane  at  levels  only  slightly 
above  those  that  would  be  preioiitted  by 
the  8-honr  TWA  alone.  The  health 
evidence  forms  a  reasonable  basis  for 
proposing  a  revision  to  this  leveL  At  the 
time  of  the  final  rule,  OSHA  will 
establish  a  new  limit  for  pentaborane  if 
the  Agency  determines  that  this  limit 
will  substantially  reduce  significant  risk. 

PHEffYL  MERCAPTAN 

CAS:  108-M-«;  Chemical  Formula  CUSH 

H.S.  No.  1316 

OSHA  has  no  current  limit  for  phenyl 
mercaptan.  The  ACGIH  recommends  a 
TLV-TWA  of  0.5  ppm.  NIOSH 
recommends  ■  15-minute  ceiling  limit  of 
0.1  ppm  for  phenyl  mercaptan 


(benzenethiol).  Phenyl  mercaptan  is  a 
colorless  liquid  with  an  offensive,  garlic- 
like odor. 

The  primary  acute  hazards  of 
exposure  to  phenyl  mercaptan  are 
central  nervous  system  stimulation 
followed  by  post-convulsive  CNS 
depression,  severe  eye  and  skin 
irritation,  systemic  toxicity  to  spleen, 
kidney,  lung,  and  liver  tissues,  and 
narcotic  efiects  (ACGIH  1966.  p.  478). . 

Phenyl  mercaptan  has  been  reported 
to  have  4-hour  inhalation  LCm  values  of 
33  and  28  ppm  for  rats  and  mice, 
respectively  (Doull  and  Plzak  1962; 
Fairchild  and  Stokinger  1958).  The  oral 
LDte  for  the  rat  is  reported  to  be  46  mg/ 
kg  (McCord  and  Witheridge  1949;  Robles 
1975,  as  cited  in  ACGIH  1986,  p.  478). 
For  the  rabbit  and  rat,  the  dermal  L^ 
values  are  134  mg/kg  and  300  mg/kg, 
respectively  (Dodl  and  IHzak  1962; 
Fairchild  and  Stokinger  1958;  Schafer 
1972).  The  responses  of  animals  to 
exposure  to  phenyl  mercaptan  were 
uniform  regardless  of  species  and 
progressed  from  CNS  stimulation  to 
incoordination,  skeletal  and  musculaf 
paralysis,  respiratory  depression, 
followed  at  high  concentrations  by  coma 
and  death.  Hi^  doses  (not  further 
specified)  administered  via  inhalation 
produced  lung,  liver,  and  kidney 
changes  in  mice  (Doull  and  Plzak  1962; 
Fairdbild  and  Stokinger  1958;  Schafer 
1972).  In  rabbits,  phenyl  mercapt^  is  a 
severe  eye  and  skin  irritant  (McCord 
and  Witheridge  1949;  Robles  1975; 
Schafer  1972). 

In  humans,  phenyl  mercaptan  is  a 
moderately  toxic  skin  irritant  and 
causes  severe  dermatitis,  headaches, 
and  dizziness  at  unspecified  levels 
(Fairchild  and  Stokinger.  1958;  McCord 
and  Witheridge  1949). 

OSHA  is  pn^NMiog  an  8-hottr  TWA 
limit  of  0.5  ppm  for  phenyl  mercaptan. 
The  Agency  preliminarily  concludes  that 
this  limit  wHl  protect  exposed  workers 
from  the  risk  ^  CNS  effects,  skin 
irritation,  and  systemic  injury 
potentially  associated  with  occupational 
exposure  to  phenyl  mercaptan  at  the 
uncontrolled  levels  pennitted  by  the 
absepce  of  any  OSHA  limit  The  health 
evidence  forms  a  reasonable  basis  for 
proposing  a  new  limit  for  phenyl 
mercaptan.  At  the  time  of  the  final  rule, 
OSHA  will  promulgate  •  new  limit  if  the 
Agency  determines  that  this  limit  will 
substantially  reduce  significant  risk. 

PROPYLENE  GLYCOL  DiNTTRATE 
CA&M23-»-4;  ChoBlca)  Foimula: 

CH.N.O. 
RS.  Na  1342 

OSHA  currently  has  no  limit  for 
propylene  glycol  dinitraie.  The  ACGIH 


recommends  a  TLV-TWA  of  0.05  ppm.  " 
with  a  skin  notation.  When  fredAy 
prepared,  propylene  glycol  dinitrate  is  a 
colorless  liquid  -wHh  e  ■  disagreeablB 
odor. 

Exposure  to  this  substance  affects 
blood  pressure,  causes 
methemoglobinuria  and  respiratory 
toxicity,  injures  liver  anfl'MAney  tissues, 
and  distorts  vision.  It  can  also  cause 
headache  and-incoofdination. 

The  oral  LDbo  value  for  the  rat  is 
between  480  and  250  mg/kg  (Claric  and  - 
Litchfield  1969;  Andersen  and  Mehl 
1973],  and  the  subcutaneous  LUe  is  530 
mg/kg  (Andersen  and  Mehl  1973).  Mice 
are  reported  to  be  somewhat  more 
resistant,  with  a  subcutaneous  LDbo  of 
slightly  more  than  1200  mg/kg;  however, 
cats  appear  to  be  even  more  susceptible 
to  propylene  glycol  dinitrate  with  a 
subcutaneous  LDbe  of  between  200  and 
300  mg/kg  (Clark  and  Litchfield  1969).  In 
all  species  studied,  death  occurs  by 
anoxia,  which  is  caused  by  ahnost 
complete  conversion  of  hemoglobin  to 
methemoglobin  (Clark  and  Litchfield 
1969).  Skin  tesU  in  albino  rabbits  did  not 
produce  irritation,  but  ocular  Instillation 
caused  transient  conjunctival  redness 
(Jones.  Strickland,  and  Siegel  1972). 
Twenty-day  skin  exposures  in  rabbits  at 
1  g/kg  showed  minor  irritation,  and  at  2 
g^.  rabbits  became  weak  and 
cyanotic;  one  of  five  rabbits  died,  and 
this  animal's  hemoglobin  and  hematocrit 
values  had  decreased.  When  die  dose 
was  increased  to  4  g/kg,  the  rabbits 
methemoglobin  values  rose  to  34.5 
percent  at  death,  an  indication,  along 
with  elevated  serum  and  urinary  nitrate 
levels,  that  propylene  glycol  dinitrate  hi 
readily  absorbed  throu^  the  skin 
(Jones.  Strickland,  and  Siegel  1972). 
Continuous  90-day  inhelation  mposures 
in  dogs  at  10  ppm  showed  iddney  and 
liver  changes;  exposures  at  95  ppm 
caused  heavy  iron  deposits  in  the  liver, 
spleen,  and  kidneys.  Female  (but  not 
male)  rats  showed  a  drqp  in  blood 
pressure  within  30  minutes  after 


injection  of  doses  above  .5  mg/kg. 
Rhesus  moilkeys  displayed  mydriasis  in 
90^ay  exposures  at  35  ppm  but  no 
TShange  in  avoidance 'beliaVior  during  a 
visual  discrimination  and  acuity 
threshold  test  Qones,  Strickland,  and 
SiegdIBr2). 

In  humans,  6-hour  exposures  to  0.2 
ppm  or  Ugher  propylene  ^ycdl  Strata 
resulted  in  visual  distortion  and 
'headache  (Stewvi'l  el  al.' 1974). 'Subjects 
developed  a  tolerance  for  the  headadie 
response,  but  the  visual  effects  were 
cumulative.  Impaired  balaooe  occurred 
after  6.5  hours  of  exposure  at  0.5  ppm, 
and  a  40-minute  exposure  at  1.5  ppm 
caused  eye  irritation.  Subjects  exposed 
>at1l:8  ppm  for  8  hours -experienced  a 
xonaistant  elevation  in  diastolic 
pressure  "but  no  pulmonary  irritation.  At 
concentrations  of  0.03  to  1.5  ppm,  no 
hematologic  effects  were  observed 
((Stewartfet  al.  197^JBtudies<tf  Aiuman 
exposures  to  levels  below  0.1  ppm  do 
33dt  jspoit  evidence  of  chronic 
neurotoxicity  (Horvath  et  al.  1981). 

OSHA  proposes  a  TWA  limit  of  OJOS 
fipm,  with  a  skin  notation,  for  propylene 
glycol  dinitrate.  The  Agency  believes 
that  this  limit  will  protect  woricers 
against  the  risk  of  hepatotoxic. 
iiamatologic,  and  centralnervoas  system 
effects  that  exists  from  workplace 
exposinein  the  absence  of  any  OSHA 
P^.  The  skin  notation  is  proposed  to 
protect  against  the  risk  of  skin 
.absorptioo.  The  healdt  evidence  forms  a 
reasonal)le  basis  for  proposing  a  new 
4imitior-propylene  glycol  dinitrate.  At 
the  time  of  the  final  rule.  OSHA  will 
promulgate  a  new  limit  if  the  Agency 
determines  that  this  limit  will 
substantially  reduce  significant  risk. 

Preliminary  Conclusions 

OSHA  preliminary  concludes  that 
risks  are  associated  with  occupational 
exposure  to  the  group  of  neuropathic 
toxicants  shown  in  Table  Cl-1.  The 
effeots'cansed  by  such  exposures 
include  brain  lesions,  nausea,  vomiting. 


.gene]!al.dQpreaeien  of  theicentral 
nervous  system,  iiiterference  with 
sensory  and  motor  functions,  and 
alterations  in  the  a'bOity  of  Qie 'brain  to 
process  information.  Affected  workers 
may  experience  drowsiness,  dizziness, 
loss  of  ability  to  concentrate,  -mood 
changes,  reduced  awareness,  leamii\g 
diffirailty,  unsteadiness,  andaudttory 
and  visual  disturbances.  In  addition, 
'employees  expeiieiicuig  lliese  effeuts 
are  at  risk  and  are  likely  to  hurt 
themselves  or  others  in  accidents  : 
caused  by  their  reduced  funotiaaal 
capacity.  OSHA  believes  that  the  health 
evidence  for  these  neurotoxins  forms  a 
reasonable  basis  for  proposii^g  new  or 
revised  limits.  Affte  time  •iff'flie  Ibid 
rule,  the  Agency  will  establish  these 
limits  if  it  determines  that  significant 
risk  will  be  substantially  reduced 
thereby. 

2.  Substances  for  Which  Proposed 
Limits  are  Based  on  Avoidance  of 
Narcosis  Effects 

Introduction 

•Piqposed  limits  for  OS  substances  am 
based  primarily  on  evidence  showing 
that  occupational  exposure  to  these 
substances  causes  narcosis.  The 
4iar8dtic  effects  of  ei^osaretto 
substances  such  as  alcohols,  aliphatic 
hydrocarbons,  and  chlorinated 
hydrocarbons  have  been  recognized  in 
industry  as  serious  adverse  effects  for 
ma^y^sars.  Table  C2-1  lists  tthese 
chemicals,  their  CAS  and  HS  numbers, 
and  their  OSHA.  ACGIH  and  NIOSH 
limits.  For  seven  of  these  substances, 
the  Agency  proposes  to  lower  the  8-hour 
limit  and  to  revise  or  add  a  STEL  In  five 
-cases,  the  8-hour  limit  will  widin'tfie 
same  and  a  proposed  STEL  will  be 
added.  Eight-hour  TWAs  and/ or  STELs 
are  being  proposed  for  four  previously 
unregulated  substances;  in  two  cases, 
OSHA  U  pressing  the  NIOSH  REL, 
and,  in  the  remaining  case,  an  existing 
limit  would  be  replaced)^  a mawvalue. 
MLUNO  coot  wie-as-M 


>fdf;n   '■ 
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TABLE  C2-1.    Substances  for  Which  Liirits  Are  Based  on  Avoidance  of  Narcosis 
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TABLE  C2-I.    SutaBtMices  for  >Uhich  14«l«ts  Are  tase4  en  Avoidance  «f  liMcosis 
(continued) 


UMI 


H.S.  Niaber/ 
Cheaical  Naw 


CAS  No. 


1044  Butane  1D6-97-8 


1049  sec-Butyl  alcohol      78-92-2 


1050  tert-Butyl  alcohol     75-65-0 


1111  Qfclopentane 
1163  Et|ty1  bromide 

1185  Gasoline 

1194  HepUne 


1201  Hexane  isomers 


287-92-3 


74-96-4 


8006-61-9 


142-82-5 


CURRENT 
PEL* 


150  ppmTUA 


100  ppm  TWA 


200  ppm  TUA 


500  pfM  TIM 


AG6IH 
TLV** 


NIOSH 
REL*** 


800  ppm  TUA  — 

100  ppm  TUA  — 
ISO  pfMi  STEL 

100  ppm  TUA  — 
ISO  ppm  STEL 

600  ppm  TUA  — 

200  ppmTUA  — 
250  ppm  STEL 

300  ppm  TUA  — 
500  ppm  STEL 

400  ppm  TIM  85  ppm  TIM 

SOOppm-STEL  440  ppm  Ceiling 
(ISmin) 

500' ppm  TIM  100  ppm  TIM 

1000  ppm  STEL  510  ppm  Ceiling 
(ISmin) 


H.S.  Number/ 
Chemical  Name 


CAS  No. 


CURRENT 
PEL* 


ACGIH 
TLV** 


NIOSH 
REL*** 


1218  Isoamyl  alcohol 


123-'S!I^ 


78-59-1 


1221  Isophorone 

•t 

1254  Hethyl  dklorlde  7M9^ 


1255  Hethyl  chloroform     7Jl-S5^ 
( 1 , 1 , 1-Trich1oroethane) 


1296  Octane 


111-65-9 


1306  Pentane 


109-66-0 


1307  2-Pentanone         107-87-9 
(Methyl  propyl  ketone) 

1308  Perchloroethylene     127-18-4 
( Tetrach 1 oroethy 1 ene ) 


100  ppm  HM 


25  ppm  TUA 


100  ppm  <nM       — 
125  ppm  STEL 

5  ppm  Ceiling   4  ppm  TUA 


100  ppm  flM     SO  ppm  TUA     Lowfest 
200  RpmSFEL     100  ppm  STEL    feasible 
300  ppm  Ceiling  level 


350  ppm  iTUA 


500  ppm  TIM 


350  ppm  TIM 
450  ppm  STEL 

300  ppm  TUA 
375  ppm  STEL 


350  ppm  Ceiling 
(15min) 

75  ppm  TUA 
385  ppm  Ceiling 


lOOOppmTUA  600ppmTUA  120ppmTUA 

7S0  ppm  STEL        «<K> ippm  Ceilitaf 
(IS  win) 


200  ppmTUA 

200  ppm  TIM 
250  vm  STEL 

150  ppmTUA 

100  ppmTUA 

50  ppm  TUA 

Lowest 

200  ppm  STEL 

200  ppm  STEL 

feasible 

300  ppm  Ceiling 

limit 

21€06 
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H.S.  Number/ 
Chonical  Nane 


CAS  No. 


CURRENT 
PEL* 


ACGIH 
TLV« 


NIOSH 
REL*** 


1371  Stoddard  solvent 


aOK^M 


500  pm1¥^ 


1397  Toluene 


108-88-3 


1406  Trichloroethylene 


79-01-6 


200  pfn  TWA 
300  ppm  STEL 
500  ppm  Ceiling 

100  ppm  TUA 
200  ppm  STEL 
300  ppm  Ceiling 


100  ppm  TUA       350  mg/m    TUA 
(525  mg^R^)        1800  ng/kit^  Ceiling 
(15min) 

100  ppm  TUA        100  ppm  TUA  (8-hr) 
150  ppm  STEL      200  ppm  Ceiling 
(10  min) 


50  ppm  TUA       •  25  ppm  TUA 
2O0  ppm  STEL 


*     OSHA's  TUA  limits  are  for  8-hour  exposures;  its  STELs  in  for  the  durations  specified;  and  its 
ceilings  are  peaks  not  to  be  exceeded  for  any  period  of  time. 

**    The  ACGIH  TUA-TLV  is  for  an  84Kwr  exposure;  its  STELs  are  15-minute  limits  not  to  be  exceeded 
■ore  than  4  times  per  day  with  a  minimum  of  60  minutes  between  successive  STEL  exposures;  and 
its  ceilings  are  peaks  not  to  be  exceeded  for  any  period  of  time. 


NIOSH  TUA  limits  are  for  10-hour  exposures  unless  otherwise  specified,  and  its  ceilings  are 
peaks  not  to  be  exceeded  for  any  period  of  tilse  unl^s  a  duration  is  specified  in  parentheses. 

Proposed  PEL  is  based  oa  NIOSH  REL. 
COOK  4Sio-a«-c 


Description  o/  the  Health  Effects 

Narcosis  is  tlie  result  of  general 
depression  of  central  nervous  system 
(CMS)  function.  When  the  CNS  becomes 
sufficiently  depressed,  the  awareness  or 
consciousness  of  exposed  workers  is 
affected.  Initial  symptoms  of  narcosis 
include  drowsiness,  difficulty  in 
concentration,  and  mood  changes;  these 
may  progress  to  slurred  speech, 
dizziness,  and  loss  of  coordination,  and. 
in  more  severe  cases,  loss  of 
consciousness,  coma  and  death.  Except 
in  more  serious  cases,  CNS  depression 
is  reversible  on  removal  from  exposure 
and  causes  no  permanent  damage  to  the 
CNS.  However,  because  narcosis 
adversely  affects  workers'  concentration 
and  coordination,  there  is  an  increased 
risk  of  injuries  and  accidents  caused  by 
mistakes  and  errors  in  judgment 

"Hie  mechanism  by  whi^  substances 
induce  narcosis  is  poorly  understood. 
CNS  depressants  may  have  the  same 
mechanism  of  action  as  general 
anesthetics,  which  appear  to  produce  a 
reversible  e^ect  on  electrically  excitable 
neuronal  membranes. 

Dose-Response  Relationship  and 
Narcotic  Effects 

The  induction  of  narcosis  following 
exposure  to'narcotic  agents  is  expected 
to  follow  the  classical  S-shaped 
(sigmoidal)  dose-response  relationship. 
As  exposure  level  increases,  both  the 
percent  of  exposed  persons  affected  and 
the  severity  of  the  effect  will  increase. 
Although  it  is  not  known  whether  a  true 
threshold  exists  for.the  occurrence  of 
the  molecular  events  leading  to  narcosis 
(i.e.,  disrup'tipn  of  electrical  impulses  in 
neurons),  there  is  usually  a  level  at 
which  most  exposed  individuals  will 
manifest  the  onset  of  symptoms 
associated  with  narcosis.  The  no^ffect 
level  for  a  particular  substance  will  be 
determined  largely  by  individual 
susceptibility,  the  extent  to  which  the 
material  is  absorbed,  and  the  rate  at 
which  it  is  metabolized  and  eliminated. 

The  following  discussion  describes 
OSHA's  preliminary  findings  for  the 
substances  in  this  group  and  illustrates 
the  potentially  serious  consequences  of 
workplace  exposure  to  these 
substances. 

BUTANE 

CAS:  106-07-8;  Chemical  Fonnula:  QHw  ' 

RS.  No.  1044 

OSHA  has  no  current  limit  for  butane, 
the  ACGIH  recommends  a  threshold 
limit  value  of  800  ppm  TWA  for  this 
colorless,  flammable  gas. 

Hie  primary  risk  of  exposure  to 
butane  is  its  ability  to  cause  narcosis  at 
high  exposure  levels.  Exposure  to  10,000 
ppm  for  10  minutes  causes  drowsiness. 


but  there  are  no  reports  of  systemic 
toxicity  or  initation  (Gerarde  1963). 

In  rats,  die  4-hour  LCm  for  biltane  is 
658  gm/m',  or  about  280.000  ppm 
(NIOSH  1977).  Humans  exposed  to  1000 
ppm  for  a  single  6-hour  day,  or  to  500 
ppm  for  2- week  periods  of  6-hour 
workdays,  showed  no  harmful 
subjective  or  abnormal  physiological 
responses  but  did  show  a  reduced  visual 
evoked  response  (VER)  wave  amplitude 
during  the  second  wedc  (Stewart  et  aL 
1977).     . 

OSHA  is  proposing  a  permissible 
exposure  limit  of  800  ppm  TWA  for 
butane.  The  Agency  preliminarily 
concludes  that  this  Umit  will  protect 
exposed  workers  against  the  risk  of 
narcosis  and  drowsiness  potentially 
associated  with  exposures  at  previously 
uncontrolled  levels.  The  health  evidence 
forms  a  reasonable  basis  for  proposing  a 
new  limit  for  butane.  At  the  time  of  the 
final  rule,  OSHA  will  promulgate  a  new 
limit  if  the  Agency  determines  that  this 
limit  will  substantially  reduce 
significant  risk. 

sec-BUTYL  ALCOHOL 

CAS:  7&-«2-2;  Chemical  Fonnula: 

CHtCHiCHOHCHi 
H.S.No.1049 

OSHA's  current  limit  for  sec-butyl 
alcohol  is  ISO  ppm  as  an  6-hour  TWA. 
The  ACGIH  recommends  a  TLV-TWA' 
of  100  ppm.  with  a  15-minute  STEL  of 
150  ppm.  sec-Butyl  alcohol  is  a  coloriess 
liquid  with  a  strong,  wine-like  odor. 

The  acute  toxicity  of  sec-butyl  alcohol 
is  reported  to  be  lower  than  that  of  n- 
butanol.  for  which  OSHA  is  proposing  a 
ceiling  of  50  ppm.  The  Oral  LDkoS  in  rats 
for  these  two  substances  are  6.5  g/kg  for 
sec-butyl  alcohol  and  4.4  g/kg  for  n- 
butanol,  respectively  (Smyth.  Carpenter, 
and  Weil  1951).  Liquid  sec-butyl  alcohpl 
is  less  injurious  to  the  eyes  than  liquid 
n-butanol  (ACGIH  1986,  p.  77). 
OccujiaUonal  exposures  to  sec-butyl 
alcohol  at  levels  of  about  100  ppm  were 
reported  not  to  be  associated  with 
difficulties  (Bank,  unpublished 
communication,  as  cited  in  ACGIH  1986. 
p.  77). 

OSHA  proposes  to  reduce  ttie 
permissible  exposure  limit  for  sec-butyl 
alcohol  to  100  ppm  TWA,  and  to  hiclude 
a  150-ppm  STEL,  to  afford  adequate 
protection  against  the  risk  of  narcosis 
and  irritation  caused  by  short-term 
elevated  exposures.  The  health  evidence 
forms  a  reasonable  basis  for  proposing  a 
revision  to  thislevel.  At  the  time  of  the 
final  rule,  OSHA  will  establish  a  new 
limit  for  sec-butyl  alcohol  if  the  Agency 
determines  that  this  limit  will 
substantially  reduce  significant  risk. 


tert-BUTYL  ALCOHOL 

CASL  7»-6S-a  Chniiical  Fonnula: 

(CHi)rfX>H 
H.S.  No.  1050 

OmA  currently  has  a  Umit  of  100  • 
ppm  for  tert-butyt  alcohol  Thi  ACGIH 
recommends  a  TLV-TWA  of  100  ppm. 
with  a  TLV-STEL  of  150  ppm.  At 
ordinary  temperatures  and  presswes. 
tert-butyl  alcohol  exists  in  the  form  of 
colorless  hygroscopic  crystals  (ACGIH 
1988). 

Although  similar  to  the  other  butyl 
alcohols  ifi  many  respects,  tert-butyl 
alcohol  is  more  volatile  and  has  a 
greater  potential  for  narcotic  effects 
(Weese  1928).  Mice  ejqxMed  to  t-butyl 
alcohol  exhibit  a  stronger  narcotic 
response  than  they  show  when  exposed 
to  normal  or  iso-butyl  alcohol  (Weese 
1928).  Repeated  daily  doses  of  t-butyl 
alcohol  that  produced  narcosis  were  not 
fatal  in  animals  (Schaffandck  and 
Brown  1052).  In  humans,  contact  with  t- 
butyl  alcohol  produces  erythema  and 
hyperemia  (Oetel  1936). 

OSHA  proposes  an  8-hour  TWA  ¥EL 
of  100  ppm  for  tert-butyl  alcohol,  with  a 
15-minute  STEL  of  150  ppm.  The  Agency 
preliminarily  concludes  that  this 
combination  of  lin^ts  will  protect 
against  die  risk  of  narcosis  permitted  at 
elevated  short-term  levels.  The  health 
evidence  forms  a  reasonable  basis  for 
proposing  a  revision  to  this  level.  At  the 
time  of  the  final  rule,  OSHA  will 
establish  a  new  limit  for  tert-butyl 
alcohol  if  the  Agency  determines  that 
this  limit  will  sublantially  reduce 
significant  risk. 
CYCLOPENTANE 
CAS:  287-«2-3;  Chemical  Fonnula: 

CHiCHtCHiCHiCHi 
H.S.  No.  1111 

OSHA  ctnrently  has  no  limit  for 
cyclopentane.  The  ACGIH  recommends 
a  TLV-TWA  of  600  ppm  for  this 
flammable,  mobile  liquid. 

The  few  existing  animal  data  hidicate 
the  cyclopentane  is  a  central  nervous 
system  depressant  As  with  other 
aiicyclic  hydrocarbons,  high 
concentrations  cause  excitement,  loss  of 
equilibrium,  stupor,  coma,  and,  rarely, 
respiratory  failure  (Gerard  1963).  No 
major  toxicological  animal  studies  on 
the  effects  of  cyclopentane  exposure 
have  been  reported,  and  evaluations  of 
the  toxic  properties  of  this  substance 
have  therefore  relied  on  the  animal  data 
for  n-pentane.  n-Pentane  has  been 
shown  to  cause  narcosis  in  animals  at 
e;q>osures  of  90,000  to  120,000  ppm  for  5 
to  60  minutes  (Abritti  et  al.  1976).  Swann 
(1974)  reported  that  a  concentration  of 
130,000  ppm  is  fatal.  Almost  no  data  are 
available  concerning  the  chronic  effects 
of  cyclopentane  exposure. 
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Abritti  et  al.  (1978)  nport  tital 
petroleum  aohrenU  aaad  ia  fli*  Hriiaa 
shoe  industry  contain  up  to  Mpercont 
cyclopentane.  Woricers  exposed  to  ftese 
solvents  have  been  observed  to  mthi 
from  potyBenropatfay,  anii  Octlet 
repertedia  tarn  tiurt  gkia  «»p  wm  to 
such  solvents  caaaed  bsniagand  iUn 
biislenng  ailer  15  aaiaalea  «f  GOHftsed 
cootact  it  kae  not  been  ihliimiiiiii! 
whether  the  iititaliun  ws  caused  by 
cyclopentane  or  by  other  substancas, 
such  as  n-henttae.  in  the  solvenL 

OSHA  la  propoaing  a  PEL  of  600  raai 
TW A  for  tUt  aabstSKa.  OSHA  hat 
preliBiaanly  amdaded  that 
orray  Hnoal  eKposara  to  cytkyentsne 
poses  a  lisk  irfinritatian  and  naiooato  91 
the  kvels  pennkted  in  the  absence  of 
any  OSHA  bant  The  beokh  evidence 
foran  s  reasonable  basis  far  proposing  a 
new  timit  far  cydopentane.  At  the  time 
of  the  final  rale.  OSHA  tifli  pnaaolgate 
a  new  limit  if  the  Agency  detenaiiies 
that  this  hmit  will  sobstaatially  reduce 
significant  risk. 

ETHTLBRCMSDe  '' 

CAS:  79-90^  OMoical  PoranJa:  CABr 
H.&No.n83 

OSHA  curreatly  has  an  8-hour  TWA 
limit  of  200  ppm  For  etl^l  bromide.  The 
ACGZH  also  recommends  a  Hmit  of  200 
ppm  as  an  8-faour  TWA,  and  in  addition 
recommends  a  15-minute  STEL  of  250 
ppm.  Ethyl  bromide  is  a  colorless,  highly 
volatile,  and  Qammable  liquid  with  an 
ether-like  odon  it  becomes  yellaw  when 
exposed  to  light  and  air. 

The  concentrations  of  ethyl  bromide 
reported  as  lethal  to  guinea  pig«  are  3200 
ppm  for  9  hours  and  1700  ppm  for  12.5 
hours  (Sayers,  Yant,  Tboiras.  and  Berger 
1929).  Von  Oettingen  (1955)  reported  ±e 
minimal  lethal  conceatratian  of  this 
substance  for  auce  as  3500  ppm. 

Ethyl  bramide  acts  aa  a  central 
nervous  system  depressant  (narootic}; 
additionaUy,  exposure  irritates  the  lungs 
and  causes' congestion  and  fatty 
degeneration  of  the  liver,  intestinal 
hemorrhage,  and  kidney  swelfiag. 
Several  Jcaths  have  been  reported  from 
the  use  of  ethyl  bromide  as  general 
anesthetic  (von  Oettiagen  1965). 

OSHA  is  proposing  a  PEL  of  200  ppm 
as  an  8-hour  TWA  and  a  ISnuoute 
STEL  of  250  ppm  for  ethyl  broraide.  Tbe 
Agency  preUminarily  coa<:lHdfs  that 
these  limits  will  woriL  to  reduce  the  risk 
of  narcosis,  kidney  and  liver  daaia^, 
and  respiratory  irritation  associated 
with  occnpayoaal  expimne  to  elevated 
levels  of  ethyl  bromide.  Tbe  heaitb 
evidence  foons  a  '^9'MTiniblg  basis  for 
proposing  a  revisioo  to  this  level  At  the 
time  oTthe  Gnal  rule.  OSHA  will 
establish  a  new  limit  f^r  ethyl  V-"ti'i1i'  if 


the  A«eacy  detemsBes  that  this  Uodt 
will  subataatiaUy  raduce  significant  risk. 

GASOLBC 

CAS:  aoOS-M-CQwaiiBalJ 

U.S.No.na5 


Tlwrs  is  no  canant  OSHA  RL  f9r 

gasoline.  TIm  AOGIH  Ins  estaWisbed  a 

.  300-ppm»bour  IV^ A  and  a  500-ppn  15- 

minateSTEL 

Smdiea  towe  skiww  that  sxposate  to 
aooo  ppa  of  gasoline  far  30  ainntes 

pradaces  niiranesAesia.  vHriis 
exposure  to  concentrations  between  500 
and  900  ppm  for  1  boor  prodnces 
dizziness  (Gerarde  1M3:  RaaioB  tSffS\. 
However.  tlMse  sntfanrs  also  faand  ttsst 
people  ejqmeed  togaso&ieat 
concentetianB  MO  to  276  ppm  for 
several  hmm  do  not  experience  any 
sjmftnme  of  narcosis. 

OSHA  is  pn^estng  an  8-hour  TWA  ol 
300  ppm.  supplemented  by  a  S'reL  of  588 
ppra  to  eosure  that  levela  do  not  exceed 
300  ppra  for  any  length  of  time;  these 
limits  are  intended  to  protect  agaiiot  the 
early  symptoms  of  narcosis.  OSHA 
preliminarily  concludes  that 
uncontrolled  exposure  to  gasoline  place 
exposed  employees  at  risk  of 
experiencing  drowsaiess,  headaches, 
dizziness,  and  loss  of  ceonfinatian.  The 
health  evidence  forms  a  reasonable 
basis  for  proposing  a  new  limit  for 
gasoline.  At  Ae  time  of  the  fmal  rofe, 
OSHA  wfU  piunmigBte  a  new  limit  if  the 
Agency  detw  mines  that  this  Hmit  will 
substantiafly  redoce  significant  risk. 

HEPTANE 

CAS:  K2-82-5:  Chendcal  Formula: 

H.S.NallM 

The  aurent  OSIA  limit  for  hepteneis 
500  ppm  as  aa  8-ho«r  TWA.  The  AOGIH 
TLVs  kr  beptane  we  400  ppra  as  a 
TWA  and  800  ppn  as  a  STH.  NIO»i 
(1977a}  has  reooannended  ftat 
wori^lace  axposaies  not  exceed  85  ppn 
as  a  104ioar  TWA  or  440  {^MB  aa  a  15- 
minute  cei&ag  fimit 

Patty  and  Yant  (1939)  reported  tiurt 
expoaure  to  14X10  ppm  for  8  minutes 
caused  slight  diniiisss  in  humans; 
exposures  to  higber  levels  caused 
vertigo.  iacoardinatioB.  and  hilarity. 
They  also  reported  that  a  4-minute 
exposure  to  S^OOOpfKa  prodaosd 
cnmphilats  of  naasea  and  loss  of 
appetita.  Based  m  dds  ialonnatiaa.  as 
well  as  aniiaal  data  sbawtag  lOiOOO  to 
15.000  ppo*  as  beteg  an  effect  Icvd  for 
narcosis  (Fahner  1921}.  tke  ACGSi 
concluded  that  heplane  waa  Bsora 
acutely  tmic  than  hexaae.  They 
therefore  recniam  ended  Manits  that  «sm 
somewhat  lownr  than  lor  haxane 

As  £scussed  above  in  the  discnseions 
on  paataos  and  haxane  tBoiasrs<  NIOSH 


has  recamnaadad  the  t 
occupational  limils  far  aU<V-C4  alkanes 
(i.e..  380iBg/m*TWA  and  1800  aig/m* 
as  a  IS-minata  caHiqg^  This 
recommendation  oonsidars  that  all  C«- 
C  alkanpa  possess  potential  neurotoxic 
capsibili^  sinilar  to  that  of  n-hexane. 
The  ACGIH  disagrees  with  tUs  concepU 
believing  diat  the  neurotoxicity  oansad 
by  exposure  to  n-haxane  is  the  rasalt  of 
a  unique  metaholilSi  2i$-hexanadione. 
Because  beptane  isoaasiderad  to  be 
mass  acutely  toade  tioB  faexana.  OSHA 
pveliaHaaiily  condadas  that  it  is 
appfoptiats  to  reviaa  its  liniM  for 
heptane  to  a  level  below  that  olbexane 
isomers  and.  thua.  redace  dw  risk  of 
naroeaia.  Therasore.  OSHA  pnjpoass  to 
revise  its  limit  far  faaptane  to  408  ppn 
TWA  and  500  ppm  STH.  As  in  dM  case 
of  hexane  iaoasen'and  iiiatsi,  OSHA 
sofate  ooannent  an  the  evidence  that 
heptane  is  poteatiaiiy  aeoropadiic. 

HEXANB  ISOMERS 

CAS:  None;  Chemical  PoraniU:  (O^JiC^I^; 

B^IHiliCiHi 
HS.  No.  1201 

OSHA  has  no  current  limit  for  the 
hexane  isomers.  Hie  AGGB1  ILVs  for 
hexane  isomers  are  500  ppm  TWA  and 
1008  ppn  STEL  NIOSH  has  a 
reooaaunded  TWA  fink  for  these 
isomers  of  100  ppm.  sopplemented  by  a 
510-ppn  (15  mte)  cetling. 

A  study  by  Mnker  et  al.  (1943)  shows 
that  humans  exposed  to  1400  to  ISOO 
ppn  of  hexane  experienced  nausea  end 
headache.  Patty  and  Tant  (1020)  ioond 
that  a  lO-ndnule  expostae  to  SOOO  ppn 
caused  giddiness  and  <Szsinees  te 
exposed  sa^ects.  A  study  by  Nebon  et 
al.  (1943)  showed  no  effiecls  in 
unaecUmated  subjects  exposed  to 
hexane  isaaaets  In  ooocentrations  of  500 
ppas.  but  narcotic  effects  have  often 
been  seen  in  people  exposed  st  levels 
above  188  ppm  (QkiRs  VBS^.  The 
ACXIIH  based  its  recoomentation 
primarily  on  Oie  Nelson  et  al.  (1943) 
study. 

NIOSH  recommends  limits  for  the 
hexane  isomers  of  100  ppm  as  a  lO-hour 
TWA  and  510  ppm  as  a  15-minnte  short- 
tenn  lludt.  Tnis  recommendation  is 
based  on  human  and  animal  evidence 
that  exposure  to  n-hexane  below 
concentrations  of  500  ppm  is  associated 
with  the  devetopment  vS  polyneurepathy 
(Inoue  et  al.  1970;  MiyagiJd  18BT); 
raOSH  (187^)  did  not  disti^aish 
between  a-baxane  nni  other  hexane 
isomtts  when  — "^tij  ita 
recommendation  far  an  expoaara  Unit  it 
should  be  noted  that  M06H  ondnded 
that  aU  <>€■  dJkanaa  am  potential 
neuropattdo  agents  snl  cited  a  haaun 
study  (Ganltter  1873}  that  lapoited 
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neuropathy  among  workers  exposed  to 
an  alkane  mixture  containing  less  than  5 
percent  n-hexane. 

The  ACGIH  (1986.  p.  307)  disagrees 
with  NIOSH  that  all  Ct-C.  alkanes  are 
potential  neuropathic  agents,  citing 
evidence  that  a  metabolite  ^  n-hexane 
(2.5-hexanedione)  is  responsible  for  the 
unique  neurotoxic  properties  of  n- 
hexane  (see  discussion  of  n-hexane  in 
Section  IV-Cl  of  this  Preamble).  The 
ACGIH  concluded  that  "it  seems 
unlikely  that  all  the  hexanes  would 
follow  the  same  metabolic  route  in  the 
body  [as  n-hexane}.  ia  view  of  the 
marked  variations  in  structure  of  the 
molecule"  (ACGIH  1966.  p.  307). 

After  reviewing  die  evidence  cited  by 
ACGIH  (1906)  and  NIOSH  (1977a). 
OSHA  prelin^narily  Cnds  that  workers 
exposed  to  hexane  isomers  are  at 
significant  risk  of  experiencing  naroosis 
and  of  developing  neuropathy  in  the 
absence  of  an  OSHA  limit.  The  NIOSH 
RELs  for  the  hexane  isomers  (100  ppm 
TWA  and  510  ppm  STEL)  are  based  on 
the  hypothesis  that  aU  of  the  Ce-Ct 
alkanes  are  potential  neuropathic 
agents.  OSHA  tentatively  accepts  the 
analysis  that  a  unique  metabolite  of  n* 
hexane  is  responsible  for  such  effects 
and  therefore  proposes  at  this  time  a 
500-ppm  TWA  and  a  1000-ppm  STEL  for 
the  hexane  isomers.  Because  of  the 
scientific  disagreement  on  this  subject 
OSHA  specifically  requests  comments 
on  the  to)dcity  or  absence  of  toxicity  of 
the  other  C^-U  alkanes.  The  health 
evidence  forms  a  reasonable  basis  for 
proposing  a  new  limit  for  hexane 
isomers.  At  the  time  of  the  final  rule. 
OSHA  will  promulgate  a  new  limit  if  the 
Agency  determines  that  this  limit  will 
substantially  reduce  significant  risk. 

ISOAMYL  ALCOHOL  (PRIMARY  AND 

^CONDARY) 
CAS:  12»-51-3:  Chemical  Formula: 

(a^),CHCHiCH,OH-^>rimary; 

(CH,H,)iCHOH— Secondary 
H.S.  No.  1218 

OSHA's  current  limit  for  the  isoamyl 
alcohols  is  100  ppm  as  an  6-hour  TWA. 
The  ACGIH  has  established  an  8-hour 
TLV-TWA  of  100  ppm  and  a  15-minute 
STEL  of  125  ppm  for  these  substances, 
which  are  colorless  liquids  that  have 
pungent  tastes  and  an  alcoholic  odor 
that  tauses  coughing. 

In  rats,  the  oral  UX*  for  the  primary 
isoamyl  alcohol  in  7.07  mg/kg  (Smyth  et 
aL  1960).  Haggard.  Miller,  and 
Greenburg  (1945)  determined  that 
isoamyl  alcohol's  anesthetic  toxicity 
was  approximately  12  times  higher  than 
that  of  ethyl  alcohol:  these  authors 
believed  thai  exposure  to  isoamyl 
alcohol  would  not  cause  chronic  effects. 


Smyth  (1956)  reported  that  the 
principal  effect  of  inhalation  exposure  to 
this  substance  is  narcosis,  and  diis 
author  believed  that,  by  analogy  with 
the  narcodc  effects  of  butyl  alcohol,  a 
lob-ppm  level  would  protect  exposed 
workers  against  narcosis  but  not  against 
irritation.  Nelson.  Ege,  Ross  and  co- 
workers (1943)  stated  that 
unaccliraatized  human  volunteers 
reported  throat  irritation  at  a 
concentration  of  100  ppm.  and  eye  and 
mucous  membrane  irritation  at  higher 
levels. 

OSHA  is  proposing  an  8-liour  TWA  of 
100  ppm  and  a  15-minute  STEL  of  125 
ppm  for  the  isoamyl  alcohols  (primary 
and  secondary).  The  Agency 
preliminarily  concludes  that  these  limits 
will  work  together  to  ensure  that 
workers  are  protected  against  the  eye 
and  mucous  membrane  irritation  known' 
to  be  associated  with  exposures  above 
100  ppm.  The  health  evidence  forms  a 
reasonable  basis  for  proposing  a 
revision  to  this  level.  At  the  time  of  the 
final  rule,  OSHA  will  establish  a  new 
limit  for  isoamyl  alcohol  if  the  Agency 
determines  that  this  limit  will 
substantially  reduce  significant  risk. 

ISOmORONE 

CAS:  78-59-1;  Chemical  Formula:  C;Hi«0 

HS.  No.  1221 

The  current  OSHA  limit  for 
isophorone  is  25  pm  as  an  8-hour  TWA. 
The  ACGIH  has  established  a  5  ppm 
TLV  as  a  ceiling  limit,  and  NIOSH 
recommends  a  workplace  standard  of  4 
ppm  as  a  10-hour  TWA  for  isophorone. 
Isophorone  is  a.coloriess  liquid  at  room 
temperature,  and  it  has  a  comphor-ldce 
order. 

Studies  in  animals  and  with  human 
volunteers  indicate  that  exposures  to 
high  concentrations  of  isophorone  cause 
nephrotoxic  and  other  adverse  effects.  A 
paper  by  Smyth,  Seaton.  and  Fischer 
(1942)  reported  that  guinea  pigs  and  rats 
exposed  to  550  ppm  isophorone  for  8 
weeks  demonstrated  d^enerative 
changes  in  the  kidneys  and  liver.  At  an 
exposure  level  of  25  ppm.  no  adverse 
effects  were  noted,  but  at  50  ppm,  the 
liver  of  one  animal  and  the  kidneys  of 
four  others  were  damaged.  The  entire 
group  of  20  animals  exposed  at  50  ppm 
survived,  but  2  of  16  animals  died  after 
this  level  was  raised  to  100  ppm  (Smyth. 
Seaton.  and  Fischer  1942).  V(^unteers 
exposed  for  a  few  minutes  to  isophorone 
vapor  at  concentrations  between  40  and 
400  ppm  experienced  eye,  nose,  and 
throat  irritation;  several  subjects 
exposed  at  the  200-ppm  level  developed 
headache,  nausea,  faintness.  dizziness, 
and  a  feeling  uf  suffocation  (Smyth  and 
Seaton  1940).  Silverman,  Schulte,  end 
First  (1946)  reported  that  volunteers 


exposed  to  25  ppm  isophorone,  the 
current  OSHA  PEL,  complained  of 
irritation  of  the  eyes,  nose,  and  throat 
Another  study  conducted  by  the 
Western  Electric  Con\pany  (Ware, 
personal  communication.  1973)  reported 
that  workers  exposed  for  s  one^month 
period  to  levels  of  5  to  8  ppm  isophorone 
demonstrated  fatigue  and  malaise. 
When  the  workplace  level  was  reduced 
to  between  1  and-frppm.  there  were  no 
complaints  of  adverse  effects.  The 
NIOSH  Criteria  Document  for  the 
ketones  (1978)  notes  that  all  of  the 
ketones  are  central  nervous  system 
depressants,  and  that  workplace 
exposures  (o  more  than  one  ketone  may 
produce  additive  effects. 

OSHA  is  proposing  to  reduce  th^ 
current  8-hour  TWA  PEL  of  25  ppm  to  an 
a-hour  TWA  of  4  ppm.  to  protect 
workers  against  the  risk  of  fatigue, 
nausea,  and  headaches  demonstrated  to 
occur  in  exposed  workers  at  levels 
between  5  and  8  ppm.  The  Agency 
preliminarily  concludes  that  this  limit 
will  substantially  reduce  this 
occupational  risk.  The  health  evidence 
forms  a  reasonable  basis  for  proposing  a 
revision  to  this  level.  At  the  time  of  the 
final  rule,  OSHA  will  establish  a  new 
limit  for  isophorone  if  the  Agency 
determines  that  this  limit  will 
substantially  reduce  significant  risk. 

METHYL  CHLORIDE 

CAS:  74-87-3:  QiEMICAL  FORMULA: 

CH.C1 
H.&  No.  1254 

OSHA's  current  limits  for  methyl 
chloride  are  100  ppm  as  an  8-hour  TWA. 
200  ppm  as  a  15-minute  ceiling,  and  300 
ppm  as  a  5-minute  peak  in  any  3-hour 
period.  The  ACGIH  has  established  a 
50-ppm  8-hour  TLV-TWA  limit  and  a 
100-ppm  15-minute  STEL  for  this 
substance.  NIOSH  recommends  the 
lowest  feasible  limit  for  methyl  chloride 
and  considers  it  a  carcinogen.  Methyl 
chloride  is  a  colorless,  sweet-smelling 
gas. 

There  is  considerable  evidence  in 
humans  and  some  in  animals 
detnonstrating  that  exposure  to  methyl 
chloride  by  inhalation  or  dermal 
absorption  produces  narcosis  and  other 
central  nervous  system  effects,  including 
respiratory  failure  and  death  (ACGIH 
1986,  p.  380).  In  animals,  repeated 
exposures  to  500  ppm  or  to  higher 
concentrations  can  be  life-threatening, 
but  exposures  to  300  ppm  for  64  weeks 
caused  no  apparent  effects  (Smith  and 
von  Oettingen  1947). 

Reports  in  the  earlier  literature 
described  by  Fairfaall  (1969)  indicate 
that  moderate  (not  further  specified) 
exposure  causes  ocular  symptoms  that 
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may  petaiat  for  weeks,  while  serious 
(not  firtber  sfwcified)  exposure  has 
severe  effects  ia  the  ceatral  aervoos 
system.  Patty  (1983)  states  that  serious 
exposure  causes  central  aervoua  system, 
Uver  aad  kidney,  and  boae  ■aarrow- 
eSiects,  %vith  symptoms  of  ataxia.     < 
staggering  gait,  nteakness.  treauirs, 
vertigo.  spwatiBg  difScalty,  and  bkared 
visioa.  Symptoms  may  be  of  several 
weeks'  duration  or  may  even  be. 
permanent  (Patty  19B3). 

The  Dow  Chemical  Compai^  (as  cited 
in  ACGIH 1966,  p.  360)  studied  the 
methyl  chloride  exposures  of  employees 
in  54  job  classifications  over  a  4-moath 
period.  Exposures  ranged  from  5  to  78 
ppm  methyl  chloride  (S-hour  TWA), 
averaged  30  ppm  over  the  work  shiH; 
and  occasionally  included  peaks  as  high 
as  440  ppm.  Medical  examination  of 
these  workers  revealed  no  detectable 
effects  of  methyl  chloride  exposure. 
However,  average  8-hour  exposures  in 
the  range  of  195  to  475  ppm  caused 
symptams  of  weakness,  drowsiness, 
staggering  gait  thickness  of  the  tongue, 
and  memory  lapses  in  some  of  the 
employees  (DowChemiral  Company,  as 
cited  in  ACGIH  19e«J.  p.  380). 

In  astndy  of  six  cases  of  industrial 
methyl  cMoride  poisoning,  wotkers 
chronically  exposed  to  levels  between 
200  and  400  ppm  developed  neurotoxic 
symptTHiM  after  2  or  more  weeks  of 
exposure  (Scharen-Webec,  Spears. 
Cowles  1974).  Synptams  incliided 
drowsiness,  dizziness,  mental  con&sion, 
misty  vision,  staggering  gait  and  sloned 
speech,  and  symptoms  sometimes 
recurred  after  apparent  recovery  and  ia 
the  absence  of  renewed  exposure. 

Repko  and  co-workers  (1976)  found 
that  workers  exposed  to  concentrations 
of  metfiyl  chloride  ranging  from  7.4  to  70 
ppm  but  averaging  33.6  ppm  displayed  a 
significant  performance  decrement,  and 
that  exposures  below  ItU  ppm  produced 
significant  but  tfansitory  dranges  in 
functional  capacity. 

OSHA  is  proposing  an  8-honr  "HVA  of 
50  ppm  and  a  15-minute  STEL  of  100 
ppm  for  Hwftyl  cMoride;.  The  Agency 
preliminarily  oowciwlcs  diat  Aese  two 
limits  losetber  wifl  protect  woricers  from 
the  risk  of  aearotoxic  effects,  indudbig 
fmottonal  impaiwept  perfoneaace 


slurred  speech,  end  staggerlag  gaft 
associated  willi  esipaswe  lo  Ms 
substance  at  the  leweb  penrnftted  by 
OSUA's  cmieRt  PEL.  Hw  Agency 
bebewes  Ifaat  die  piopoeed  PBLend 
STH.  will  work  together  to  cedace  tta» 
risk  substantially.  The  heakh  evidence 
forms  a  reasaeabk  basis  for  proposing  a 
reviaioe  to  dns  leveL  At  the  tine  of  the 
final  ndc;  OSHA  mn  estaUiah  a  new 
limit  far  ssethyl  cUeride  if  die  A«eii^ 


determines  that  this  limit  wfll 
sufastantndly  reduce  significant  risk. 

METHYL  CHLCmOfOtM  {1.1.1- 

TWCHLOROKTHMffi}     . 
CAS:  71~5S-e;  Cfannicai  Forarala:  CWX:i« 
H.&  No.  12S5 

OSHA  currently  has  an  ft-bour  TWA  • 
limit  of  350  ppm  for  methyl  ddoroform. 
The  ACGIH  has  estabhsbed  the  same 
TWA  Emit  as  weH  as  a  'Il.V-STEL  of 
450  ppm.  NIOSH  recommends  a  15- 
nmnite  ceiling  limit  of  350  ppm.  Methyl 
chloroform  is  a  clear,  nonflammable 
liquid. 

llie  primary  health  concerns 
associated  with  exposure  to  methyl 
chkrofbrm  are  anesthesia  and  cardiac 
sensitization.  The  oral  toxicity  of  methyl 
chloroform  is  low,  with  IDto  values 
ranging  from  5.7  to  12.3  g/I^  for  rats, 
mice,  rabbits,  and  guinea  pigs.  This 
substance  does,  however,  defat  the  skin 
on  contact  causing  redness  and  scaling 
(Torkelson  et  al.  1958).  Skin  absorption 
is  relatively  insignificant:  die  acute 
percutaneous  LD^  in  rabbits  is  greater 
than  10  g/kg:  sli^t.  reversible  irritation 
was  observed  from  applications  of  0.5  g/ 
kg  to  rabbit  skin  for  90  days  (Torkelson 
et  at.  1958).  Repeated  expsoere  of 
animals  to  concentrations  between  1000 
and  10,000  ppn  for  3  months  produced 
anesthesia  and  limg  and  liver  damage  in 
some  species,  but  exposure  to  SOO  ppm 
of  oefliyl  chtonrfonn  vapor  for  7  hows 
daily,  S  days/ week  for  6  months  caused 
no  toxic  changes  in  guinea  pigs,  rahbits, 
cr  monkeys  (Toikebon  et  «L  196^ 
Other  anhnal  studies  (Gehting.n68; 
Haa.  Evans,  and  Hme  1958;  iUnve  et  aL 
1963)  hare  reported  that  aiethyi 
chloroform  has  low  hepatotoxlcity,  but 
car^ac  sensitizatien  hiz  occutied  at 
high  doses  (SOOO-moOOppm)  (Remick 
et  aL  194S;  T>oohimowicx  et  aL  197V). 
Tests  in  rats  and  nice  fdr  teratogenicity 
and  cardnogeaidty  have  demomtrated 
aegative  teseks  CScfaweb  et  al.  197S; 
NIOHi  19?B(  Weisberger  1977). 

In  heaiana.  it  has  beaa  reported  thai 
aneathetie  rfhcts  nay  begin  to  ocenret 
meth^  chioniforkn  cenoei^istiuBs 
appraaddogSOO  ppm  (Stewart  et  al. 
1998).  Deaths  bom  anesthesia  and/or 
cardiac  senathatkm  have  been  noted  ia 
employees  workiugia  ooafined  Sfeas 
(Patty  1988).  Kramer  and  co-vroikers 
(1978)  OMsdnrtod  en  if|wiif  iiiiriogical 
study  of  aen  and  woeun  cxpoeed  for 
p^iiwh  ranging  froin  several  ■oatts  to  6 
years  to  metfajd  ddaraionB  at  levels  that 
occaaionaUy  exceeded  200  ppo;  when 
compared  to  matched-pair  contieis,  no 
advBise  exposure -teliiled  effects  wws 
f oand  (Keamer.  Ott,  FukresB  et  aL  197^. 

OSHA  is  prapoaing  a  m.  d  aso  ppm 
TWA  and  a  STEL  of  480  ppm  far  methyf 
chloRrfom  Ihe  Ageaqr  prdsninarily 


oondudes  ibaldiis  eoabined  PEL-STEL 
limit  will  proteol  workers  aganist  the 
risk  of  anesthetic  and  cardiao- 
s^Mitixiag  effects  potentf ally  associated 
with  sjqtesure  at  the  elevated  short-tem 
levels  permitted  by  en  8-hov  limit 
alone.  The  health  evidence  6mBs  a 
ijeasonaUe  basis  for  proposing  a 
revision  to  this  leveL  At  ^  time  <rf  the 
final  rule,  OSHA  wiU  establish  a  new 
limit  for  methyl  chlawrform  if  the 
Agency  determines  that  this  hsait  will 
substantially  reduce  significant  risk. 

OCTANE 

CAS:  Ut-es-a:  Cheaical  Fonoola: 

CHi(CI4hCth 
H.S.  No.  1299 

OShlA's  current  hmit  for  octane  is  500 
ppm  as  an  6-how  TWA.  The  ACGIH  has 
esUblished  a  300-ppra  TWA  and  a  375- 
ppm  STEL  NIOSH  (1977a)  recommends 
a  75-ppm  10  hoer  TW  A  and  a  SOS-^mi 
15-arinute  ceiling  hnt 

Kfiee  exposed  to  octane 
concentrations  of  8600  to  13,700  ppm 
developed  narcosis  hi  90  to  90  ndnates 
(Fuhner  1921).  Fhuy  and  Zemik  (1931) 
believed  dw  narcotic  owieentration  in 
humans  to  be  5000  ppm;  Petty  and  Yant . 
(192^  placed  the  narcotic  concentration 
at  8008  ppm.  Based  on  dns  infunnatioR, 
the  MXSH  oenchided  diot  octane  was 
1.2  to  2  fisMS  more  toxic  than  heptane, 
and  recoBHBeeded  HVs  of  300  ppm 
TWA  and  375  ppm  STBL 

As  iBSCussed  in  mote  detan  above  for 
the  other  €«-C«  aDcanes,  the  fOOSH 
(1977a)  recommended  fimits  are  based 
on  their  fintfing  dtat  aS  €«-€•  aHcanes 
present  a  neurotoxic  hazard  similar  to  n- 
hexane.  Tlie  AGGBi  disagrees  with  this 
oendorien.  believing  tlie  nearotpxic 
pi  opei  Oes  of  n-nexane  to  be  unique  ' 
among  me  Bncane  senes. 

Becaoae  octane  ie  known  to  be  auue 
toxic  than  heptane,  OSHA  hehewss  a 
lower  limit  is  wvraaded  to  protect 
.against  dw  risk  of  narcosis.  At  this  time, 
OSHA  is  proposing  to  revise  its  limits 
for  octane  to  300  ppm  TWA  and  375  ppm 
STEL  The  healdi  evidence  iums  a 
reasonable  basis  for  proposing  a 
revision  to  this  level  At  the  tinu  of  the 
final  rule.  0»1A  will  estafaiish  a  new 
limit  for  octane  if  the  Agency 
determines  that  this  liso^  wUl 
substantially  reduce  ■^gp'jfi^i-o^*  atk. 
OSHA  also  requests  rommeirt  on  the 
strength  of  the  evidence  that  exposure  to 
octane  may  present  a  more  serious 
neuropadik  hazard. 

PBNTANB 

CAS:  V»-m-Oi  Chmini  Foiiwla.  Gtfa 

}L&.Ko.iam 

OSHA's  corrent  limA  for  pentane  is 
1000  ppm  TWA.  In  1878.  the  ACGIH 
adopted  a  80»ppm  HV-TWA  and  a 


750-ppm  TLV-STEL  NIOSH  (1977a)  has 
recommended  that  workplace  exposures 
to  pentane  not  exceed  120  ppm  as  a  10- 
hour  TWA  and  610  ppm  as  s  15-minute 
short-term  UmiL  Pentane  is  usually 
encountered  in  volatile  petroleum 
fractions,  some  of  which  are  used  as 
solvents.  Pure  pentane  is  used  as  a 
blowing  agent  for  plastics,  in  solvent 
extraction,  and  in  ice  oiannfocture. 

Fairhall  (1957)  stated  dmt  narcosis 
and  mucous  membrane  irritation  were 
the  only  reported  toxic  effects  resulting 
from  exposure  to  poitane.  The  repented 
lethal  concentration  in  humans  is 
13a000  ppm.  (Fhiry  and  S^etnik  1931; 
Swann  et  aL  1974).  According  to  Patty 
and  Yant  (1929),  humans  exposed  for  10 
minutes  to  5000  ppm  did  not  complain  of 
any  adverse  sympt(»is. 

hi  a  report  by  Gaultier  et  al.  (1973), 
five  cases  of  polyneuropathy  occurred 
among  enployees  exposed  to  a  solvent 
containing  80  percent  pmtane,  14 
pereent  heptane,  and  5  percent  hexane. 
Based  largely  on  this  report,  NIOSH 
(1977a)  recommended  the  same 
occupational  limit  for  all  C«-C«  alkanes 
as  for  the  neuropathic  agent  n-hexane 
(3S0-fflg/m*TWA  and  1800-mg/m*  15- 
minute  short-term  limits;  these  limits  are 
equal  to  about  120-ppm  TWA  and  610- 
ppm  15-nunute  short-term  limits  for' 
pentane). 

The  ACGIH  (1986)  poinU  out  that  die 
rationale  used  by  NIOSH  in  setting  a 
limit  for  pentane  ignores  die  theory  that 
n-hexane  is  uniquely  neuropathic  via 
metabolism  to  2,54iexanedione,  which  is 
the  same  metabolite  that  is  fonned 
during  exposure  to  another  neuropathic 
agent,  methyl  butyl  ketone.  The  ACGIH 
(1966)  established  its  limits  of  800  ppm 
TWA  and  750  ppm  as  a  STEL  to 
"provide  a  subHitantial  margin  of  safety 
against  narcotic  and  irritative  effects," 
but  did  not  rule  out  the  possibility  that 
"chronic  ejqiosure  to  high 
concentrations  may  lead  to  neuropathy" 
(ACGIH  1988).  The  ACGIH  believed  diat 
the  manifestation  of  such  effects  would 
require  heavy  exposures  to  pentane  and 
concluded  that  ita  recommended  limits 
would  be  adequately  {wotective.  At  this 
time,  OSHA  accepts  ^  evaluation  that 
all  Ci-Ci  alkanes  are  not  equally  toxic 
because  a  metabolite  of  n-hexane 
exhibits  unique  neurotoxic  properties. 
The  Gaultier  study  does  not  provide 
specific  iscmier  exposure  data 
supporting  the  RELs  of  120  ppm  (TWA) 
and  610  pfMn  (STEL).  The  Agency 
therefore  proposes  a  TWA  of  600  ppm 
and  a  STEL  of  750  ppm  as  the 
permissiUe  exposure  limits  for  pentane. 
Because  of  the  disagreement  regarding 
the  subject  of  equal  Q-C«  alkane 


toxicity,  OSHA  is  qiecifically  requesting 
comments  on  this  scientific  question. 

Z-PENTANONE  (METHYL  PROPYL 

KETONE) 
CAS:  107-a7-g;  Chemical  Fonnola: 

CHiCOCrfl> 
H.S.  Na  1307 

The  current  OSHA  limit  for  2- 
pentanone  is  200  ppm  as  an  8-honr 
TWa.  ACGIH  recommends  a  200-ppm 
TLV-TWA  and  a  250-ppm  TLV-STEL 
NIOSH  (1978g)  has  recommended  a  150- 
ppm  Ifanit  as  a  10-hour  TWA. 

Both  die  ACGIH-  and  NIOSH- 
recommended  Hmits  are  based  on  a 
study  by  Specht  et  al.  (1940),  who  found 
that  guinea  pigs  exhibited  irritation  and 
wealuiess  on  exposure  to  2500  ppm.  and 
that  exposure  to  5000  ppm  produced 
nareosis  and  coma.  The  au^rs 
concluded  that  2-pentanone  was 
considerably  less  toxic  than  methyl 
butyl  ketone  but  is  more  toxic  than 
methjHl  ethyl  ketone,  and  is  likely  to  be 
more  irritating  dian  methyl  ediyl  ketone 
or  acetone.  The  ACGIH-reconunended 
limits  are  apparently  based  on  a 
judgment  Uiat  the  200-ppm  TLV-TWA 
and  250-ppm  TLV-STEL  arc  low  enough 
to  prevent  narcosis  and  faritation. 

NIOSH  (1978)  applied  die  findings  of 
Specht  et  al  (1940)  to  Uie  findings  of 
Nelson  et  al.  (1943),  who  reported  that 
volunteers  complained  of  slight  irritation 
on  exposure  to  100  ppm  methyl  ethyl 
ketone.  Because  2-pentanone  was 
believed  by  Specht  et  al.  (1940)  to  be  at 
least  as  faritating  as  methyl  ethyl  ketone, 
NIOSH  (1978)  believed  diat  a  "slight 
reduction"  in  the  OSHA  standard  was 
warranted.  Therefore,  NIOSH 
recommended  a  150-ppm  limit  for  2- 
pentanone. 

BoUi  die  ACGIH  and  NIOSH  limits 
are  designed  to  reduce  the  acute  health 
effects  (^served  at  100  ppm.  While  the 
150-ppm  REL  appears  to  be  more 
protective,  OSHA  has  preliminarily 
concluded  that  the  combination  of  a  200- 
ppm  TWA  and  a  250-ppm  STEL  is  more 
protective  and  is  necessary  to  prevent 
the  adverse  health  effects  associated 
with  exposure  to  this  chemical  OSHA 
therefore  proposes  diese  limits  for 
adoption  as  the  I^L  to  reduce  the  risks 
associated  with  exposures  at  elevated 
short-term  levelis.  The  health  evidence 
forms  a  reasonable  basis  for  proposing  a 
revision  to  this  level  At  the  time  of  the 
final  rule,  OSHA  will  establish  a  new 
limit  for  2-pentan(me  If  the  Agency 
determines  that  this  limit  will 
substantially  reduce  significant  risk. 

PERCHLOROETHYLENB 

(TETRACHLORC^THYLENE) 
CAS:  127-18-4:  Chemical  Fonnula: 

CClt>CCl. 
H.S.  No.  1308 


OSHA's  current  Umits  for 
perchforoethylene  are  100  ppm  as  an  8- 
hour  TWA.  200  ppm  as  a  15-minute 
ceiling,  and  380  ppm  as  a  S^dnute  peak 
not  to  be  exceeded  in  any  3^our  period. 
The  ACGIH  has  esUblished  an  8-hour 
TWA  of  50  ppm  and  a  15-minute  STQ. 
of  200  ppm  for  perchloroethyiene. 
NIOSH  recommends  maintaining 
exposures  at  die  lowest  feasible  limit 
and  classifies  this  chemical  as  a 
carcinogen.  Perchloroethyiene  is  a  clear, 
colorless  liquid  with  an  ethei^like  odor. 

The  oral  LObt  for  mice  is  8.85  mg/kg. 
and  the  lethal  air  concentration  for  this 
species  is  8000  ppm  for  4  hours 
(Handbook  of  Toxicology  1956).  RaU 
were  exposed  8  hours/day,  5  days/week 
for  as  long  as  17  months  to  7a  230,  or 
470  ppm  (Caipenter  1937).  At  70  ppm,  all 
animals  survived  and  no  pathology  was 
noted.  Animals  also  survived  the  higher 
exposures,  but  changes  were  seen  at 
postmortem  in  the  kidneys  and  livers  of 
these  rats.  Rats,  guinea  pigs,  cats, 
rabbits,  and  monkeys  were  exposed  to 
varying  concentititions  of 
perchloroethyiene  for  7  hours/day,  5 
days/week  for  various  durations  (Rowe 
et  al  1952).  Rats  exposed  at  1600  ppm 
developed  drowsiness  and  depression 
after  1  week  and  liver  and  kidney 
changes  after  4  weeks.  Guinea  pigs 
exposed  to  400  ppm  for  130  exposures 
developed  heavier  kidneys  and  livers 
and  fatty  degeneration  of  the  liver.  Rats, 
rabbits,  and  monkeys  exposed  for  130  7- 
hour  exposures  to  400  ppm  showed  no 
effects. 

Mice  exposed  in  another  study  to  200 
ppm  4  hours/day  for  1,  2, 4,  or  8  weeks 
developed  fatty  degeneration  of  the  liver 
(Kylin,  Sumegi,  and  Yllner  1965). 
Exposure  of  pregnant  rats  to  300  ppm 
perchloroethyiene  on  days  6  through  15 
of  gestation  did  not  cause  teratological 
effects  but  did  produce  developmental 
toxicity  (Schuetz,  Leong,  and  Gerhlng 
1975).  This  substance  does  not  appear  to 
be  mutagenic  (ACGIH  1966.  p.  464). 

In  an  NCI  gavage  study  for 
carcinogenicity,  perchloroethyiene 
proved  carcinogenicto  the  livers  of  mice 
but  not  to  those  of  rats  (NCI  1977). 
Application  of  perchloroethyiene  to  the 
skin  of  rats  and  mice,  with  and  without 
a  promoter,  did  not  induce  cancer 
(Thiess  et  al  1977). 

In  humans  being  treated  for  worms, 
perchloroethyiene  doses  of  2.8  or  4  ml 
caused  narcosis,  exhilaration,  and  signs 
of  inebriation;  at  doses  of  1  to  8  ml,  no 
changes  were  seen  in  Uver  function  tests 
(Lambert  1933;  Fernando  et  al  1939).  A 
woiker  exposed  to  an  estimated 
concentration  of  1470  ppm 
perchloroethyiene  and  Stoddard  solvent 
for  3.5  hours  lost  consciousness  (Stewart 
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et  al.  1961).  Studies  have  shown  that 
exposure  to  perchloroethylene  at  2000 
ppm  for  U  niinutes  caused 
unconsciousness:  exposure  at  500  ppm 
for  50  minutes  causedincreased 
salivation,  metallic  taste,  eye  irritation, 
and  other  effects;  exposure  at  21B  ppm 
for  2  hours  caused  eye  burning,  light- 
headedness, motor  incoordination,  and 
other  effects  (Carpenter  1973).  A  4-hour 
^posure  to  100  ppm  caused  eye 
irritation  (Stewart  et  al.  1974). 

Chronic  exposure  to  200  ppm 
perchloroethylene  caused  early  signs  of 
central  nervous  system  depression,  but 
exposure  to  100  ppm  on  a  regular  basis 
apparently  had  no  adverse  effect 
(Stewart  et  al.  1974. 1977).  Direct  contact 
with  the  liquid  causes  erythema,  skin 
bums,  and  dermal  absorption  (Morgan 
1909;  Gold  1969;  Stewart  and  Dodd 
1964). 

Two  epidemiological  studies  of     | 
occupationally  exposed 
perchloroethylene  workers  have  failed 
to  show  increases  in  the  incidence  of 
liver  timiors  among  these  workers  (Blair. 
Decoufle,  and  Grauman  1979;  Kaplan 
198a  as  cited  in  ACGIH 1986,  p.  464). 

OSHA  is  proposing  an  8-hour  TWA  of 
50  ppm  and  a  15-minute  STEL  of  200 
ppm  for  perchloroethylene.  The  Agency 
preliminarily  concludes  that  these  limits, 
taken  together,  will  protect  workers 
against  tiie  risk  of  eye  irritation, 
headaches,  and  other  effects  associated 
with  exposure  to  perchloroethylene.  The 
health  evidence  forms  a  reasonable 
basis  for  proposing  a  revision  to  this 
level.  At  the  time  of  the  final  rule,  OSHA 
will  establish  a  new  limit  for 
perchloroethylene  if  the  Agency 
determines  that  this  limit  will 
substantially  reduce  significant  risk. 

STODDARD  SOLVENT 

CAS:  a052-41-3:  Chemical  Fonnula:  CMk 

H.S.  No.  1371 

OSHA's  current  limit  for  stoddard 
solvent  is  500  ppm  as  an  8-hotir  TWA. 
The  ACGIH  has  established  a  TLV- 
TWA  of  100  ppm.  NIOSH  (1977h) 
recommends  limits  of  350  mg/m*  as  a 
10-hour  TWA  and  1800  mg/m"  as  a  15- 
minute  ceiling  for  all  refined  petroleum 
solvents;  these  limits  correspond 
approximately  to  a  60  ppm  TWA  and 
310  ppm  STEL,  respectively.  Stoddard 
solvent  is  a  refined  petroleum  solvent 
having  a  flash  point  in  the  range  of  102 
to  100  *F  and  containing  65  percent  or 
more  Cm  and  higher  molecular  weight 
hydrocarbons. 

The  current  OSHA  limit  of  500  ppm 
(equivalent  to  the  1968  ACGIH  TLV) 
was  based  on  the  toxicities  of  the  major 
components  of  stoddard  solvent  (i.e.,  80 
to  85  percent  nonane  and  isodecane  and 
15  to  20  percent  trimethyl  benezene); 


speciHcally.  the  recommended  limit  was 
calculated  from  the  TLVs  established  for 
pentane  and  trimethyl  benzene.  The 
revised  ACGIH  limit  of  100  ppm  thus 
reflects  a  reduction  in  the  TLVs  for 
pentane  and  trimethyl  benzene.  The 
ACGIH  (1986)  noted  that  a  report  by 
Carpenter  et  aL  (1978),  who  found  sli^t 
kidney  damage  among  rats  exposed  to 
330  ppm  for  65  days,  provided  additional 
evfdence  that  the  earlier  limit  was  too 
high. 

The  NIOSH  limit  of  350  mg/m*  TWA 
and  1800  mg/m*  is  derived  from  its 
recommended  limits  for  Gr-Ct  alkanes, 
which  are  designed  to  protect  against 
neuropathic  effects.  NIOSH 
recommended  the  same  limit  for 
stoddard  solvent  because  of  the  lack  of 
data  on  chronic  effects  and  because  of  a 
report  of  polyneuropathy  occurring 
among  workers  exposed  to  jet  foels 
containing  mixtures  of  kerosene  and 
gasoline.  NIOSH  reasoned  that  although 
C(-Ca  alkanes  present  in  jet  foel  may 
have  been  responsible,  it  was  possible 
that  the  heavier  hydrocarbon 
components  may  also  have  been 
responsible.  Thus,  the  recommended 
limits  for  stoddard  solvent  reflect  a 
concern  that  higher  molecular  weight 
hydrocarbons  may  be  neuropathic 

The  NIOSH  RELs  for  stoddard  solvent 
are  based  on  the  hypothesis  of 
equivalent  neuropathic  toxicity  for  all  of 
the  C(-C  alkanes.  OSHA  has 
tentatively  rejected  this  approach. 
OSHA  therefore  proposes  that  the  lOO 
ppm  TWA  be  adopted  as  the  new  PEL  to 
reduce  the  risk;  this  limit  is  based  on 
information  developed  for  analogous 
solvents.  The  Agency  requests 
comments  on  this  issue,  as  discussed 
above. 

TOLUENE 

CAS:  106-88-3:  Chemical  Fonnula:  CACH. 

H.S.Nal397 

The  current  OSHA  standard  for 
toluene  is  200  ppm  as  an  6-hour  TWA 
limit,  with  a  300  ppm  ceiling  and  a  500 
ppm  peak  for  a  maxiunnn  of  10  minutes 
in  8  hours.  The  ACGIH  has  established 
an  exposure  limit  for  toluene  at  100  ppm 
as  an  B-hour  TWA  and  150  ppm  as  a  15- 
minute  STEL  NIOSH  recommends  a  100 
ppm  8-hoiu'  TWA  and  a  10-minute 
ceiling  of  200  ppm.  Toluene  is  a 
flammable,  colorless  liquid  with  an 
aromatic  hydrocarbon  odor.  - 

The  acute  toxicity  of  toluene  in 
animals  is  pester  than  that  of  benzene. 
Patty  (1963)  reports  that  the  lethal  doses 
of  toluene  and  benzene  in  mice  are 
10,000  and  14.000  ppm,  respectively.  The 
oral  LDm  in  rats  is  7.53  ml/kg  (Smyth  et 
al.  1966).  Exposure  of  rats  to  2500  or  5000 
ppm  of  toluene  caused  a  temporary 
decrease  in  whits  cell  count  but  no 


evidence  of  damage  to  the  blood- 
forming  organs  ot  the  liver.  Fairhall 
(1957)  stated  that  severe  tohieiie 
exposure  can  cause  a  marked  drop  in 
the  red  blood  ceU  count  and  partial 
destruction  of  the  bfood-forming 
eleinents  of  the  bone  marrow,  but  other 
researchers  report  that  numerous  animal 
studies  indicate  diet  toluene  is  not  a 
bone.marrow  toxin  (Gerarde  1960).  A 
ttady  by  Greenberg.  Mayers,  Heimnann. 
and  Moskowitt  (1942)  reported  that 
painters  exposed  to  toIu«ie  levels  of  100 
to  1100  ppm  exhibited  enlarged  livers,  a 
moderate  decrease  in  red  blood  cell 
counts,  enlarged  red  blood  cells,  and 
absolute  lymphocytosis,  but  no 
leukopenia.  Wilson  (1943)  observed 
woriiers  exposed  to  toluene  at  varying 
levels  up  to  1500  ppm.  At  levels  less 
than  aX)  ppm,  signs  of  headache,  fatigue, 
and  naudea  were  present  Those 
workers  exposed  to  200  to  500  ppm 
toluene  experienced  temporary  amnesia, 
lack  of  coordination,  and  anorexia. 
Levels  of  exposure  from  500  to  1500  ppm 
resulted  in  a  marked  loss  of 
coordination,  diminished  reaction  time, 
pronounced  weakness,  and  heart 
palpitations.  Red  cell  counts  were  also 
decreased,  and  two  cases  of  aplastic 
anemia  required  lengthy  hospital 
treatment;  however,  the  author  noted 
that  he  could  not  rule  out  the  possibility 
that  benzene  contamination  of  the 
toluene  was  the  cause  of  these  effects. 
Incidences  of  aplastic  anemia  (one  fatal) 
have  been  noted  in  six  glue  sniffers: 
toluene  was  the  base  solvent  in  the  glue 
(Powers  1965).  A  man  who  had  inhaled 
toluene  regularly  at  unspeciffed  levels 
for  14  years  developed  permanent 
encephalopathy  (Knox  and  Nelson 
1966).  Von  Oettingen.  Neal  Donahue,  et 
aL  (1942)  found  that  exposures  of  200 
ppm  for  an  unspecified  duration  caused 
slight  changes  in  muscle  coordination  in 
'  human  volunteers.  Later  studies  by 
Ogata.  Tomokuni  and  Takatsuka  (1970) 
showed  an  increase  in  reaction  time, 
and  a  decrease  in  pidse  rate,  and  a 
decrease  in  systolic  blood  pressure  at 
exposures  to  200  ppm  for  7  hours. 

OSHA  is  proposing  an  6-hour  TWA 
PEL  of  100  ppm  and  a  STEL  of  150  ppm 
for  toluene.  The  Agency  preliminarily 
concludes  that  studies  clearly  indicate 
that  a  risk  of  hepatotoxldlty. 
hematopoietic  and  nervous  system 
effects  exists  at  levels  substantially 
below  the  current  200-ppm  8-hour  TWA 
PEL  OSHA  believes  diat  the  new  limits 
will  protect  exposed  woricers  bom  the 
risk  of  these  serious  health  effects, 
whidi  have  been  demonstrated  to  occur 
even  as  a  resuH  of  less  than  full-shift 
exposures. 


TRICHLOROETHYLENE) 

CAS:  79-01-8;  Chemical  Fonnula: 

CCU=CHCl 
H.S.  Na.l406 

OSHA's  current  limit  for 
trichloroethylene.  adopted  from  ANSI  is 
-  100  ppm  TWA.  200  n>m  as  a  ceiling  not 
to  be  exceeded  for  more  than  5  minutes 
every  2  hours,  and  300  ppm  as  a  peak 
limit.  The  ACGIH  Jias  recommended  a 
60-ppm  TLV-TWA  and  a  20O-ppm  TLV- 
STEL  NIOSH  (1978h)  considers 
trichloroethylene  to  be  a  potential 
human  carcinogen  and  has 
recommended  a  25-pm  lO-hour  TWA. 

The  ACGIH  (1986)  cited  several 
studies  establishing  that 
trichloroethylene  primarily  affects  the 
central  nervous  system  and  liver  some 
of  these  studies  have  indicated  that 
chronic  exposure  to  less  than  100  ppm 
trichloroethylene  is  associated  with  a 
variety  of  nervous  disturbances.  Haas 
(1960)  and  Grandjean  (1955)  reported 
nervous  symptoms  among  workers 
exposed  for  5  years  or  more  to 
concentrations  ranging  from  1  to  335 
ppm;  the  frequency  of  complaints 
increased  when  average  exposures 
exceeded  40  ppm.  Bardodej  and 
Vyskocil  (1956)  also  reported  symptoms 
of  trichloroethylene  poisoning,  including 
tremors,  giddiness,  anxiety,  and  alcohol 
intolerance,  among  woricers  exposed 
above  40  ppm.  In  contrast,  controlled 
laboratory  experiments  with  human 
subjects  exposed  for  up  to  several  days 
to  100  or  200  ppm  have  generally  ° 
reported  no  behavioral  or  subjective 
responses.  The  ACGIH  concluded  that 
although  the  symptoms  reported  by 
workers  are  subjective  and  commonly 
found  among  individuals  with  no 
chemical  exposure,  the  consistency  of 
the  reports  "suggests  die  possibility  of 
some  subjective  complaints  as 
concentrations  exceed  about  50  ppm" 
(ACGIH  1986).  Therefore,  the  ACGIH 
recommeiuled  a  TLV-TWA  of  50  ppm 
and  a  TLV-STEL  of  200  ppm  to  minimize 
complaints  of  headache,  fatigue,  and 
irritability. 

The  ACGIH  (1986)  also  reviewed 
some  of. the  carcinogenicity  data  on 
trichloroethylene.  In  an  NCI  bioassay 
(1976b),  mice  given  trichloroethylene  by 
gavage  developed  hepatocellular 
carcinomas,  but  rats  did  noL  The 
species  difference  in  response  was 
attributed  to  a  difference  in  the  way 
trichloroethylene  is  metabolized 
between  the  mouse  and  rat  (Stott  et  al. 
1982).  An  inhalation  study  on  mice,  rats, 
and  Syrian  hamsters  (Henschler  et  aL 
1980)  found  only  an  increase  hi  the 
occurrence  of  malignant  lymphomas  in 


mice,  which  Uie  authors  believed  were 
peculiar  to  the  strain  of  mouse  used 
(NMRI).  The  ACGIH  also  cited  a  number 
of  epidemiologic  investigations  of 
cohorts  as  large  as  7.688  workers,  in 
which  no  correlation  between  cancer 
mortality  and  exposure  to 
trichloroethylene  was  found  (Novotna  et 
al.  1971:  Axelson  et  al  l978;Tola  et  al. 
1980). 

After  reviewing  some  of  the  same 
data.  NIOSH  (ig78h)  concluded  that  die 
results  of  the  NCI  gavage  study  indicate 
trichloroethylene  (TCE)  to  be  a  potential 
human  carcinogen,  although  it  was  "not 
considered  to  be  a  potent  carcinogen." 
In  addition,  NIOSH  concluded  Uiat  the 
current  100  ppm  limit  would  not 
sufficiently  protect  against  neuropathic 
symptoms  caused  by  exposure  to 
trichloroethylene.  NIOSH's 
recommended  limit  of  25  ppm  was  based 
on  an  evaluation  of  several  industrial 
hygiene  reports  showing  that  many 
degreasing  operations,  including  those 
using  open-top  tanks,  are  maintaining 
exposures  at  less  than  50  ppm  TWA. 
NIOSH  believed  tiiat  a  25-ppm  TWA 
level  could  be  uniformly  achieved  by  the 
use  of  engineering  control  technology. 
Since  publication  of  Uie  1978  NIOSH 
report,  several  recent  bioassays  on 
trichloroethylene  have  been  published 
and  are  currently  being  reviewed  by 
EPA.  Fukuda  et  al.  (1983)  exposed 
female  rats  and  mice  to  50, 150,  or  450 
ppm  trichloroethylene  for  103  weeks  and 
reported  an  increase  incidence  of  lung 
tumors  among  mice  only.  Maltoni  et  al. 
(1986)  exposed  rats  and  mice  to  100. 30a 
or  600  ppm  trichloroethylene  and 
reported  a  significant  increase  of  renal 
adenocarcinomas  and  Leydig  cell 
tumors  in  rats,  and  a  signfiant  increase 
in  hepatomas  and  lung  tumors  in  mice. 
In  1986,  die  NIP  reported  an  increase  in 
the  incidence  of  kidney  tumors  in  rats 
given  trichloroethylene  by  gavage; 
however,  the  NTP  considered  the 
response  to  be  weak  (3  of  49  animals) 
and  reported  that  the  results  were  only 
statistically  significant  after  corrections 
for  high  mortality  were  made. 

The  50-ppm  TWA  and  200-ppm  STEL 
established  by  Uie  ACGIH  were 
established  to  minimize  subjective 
complaints  of  headache,  fatigue,  and 
irritability.  However.  NIOSH  has 
concluded  Uiat  TCE  is  a  potential  human 
carcinogen,  although  not  a  "potent"  one. 
NIOSH  recommended  a  REL  of  25  ppm 
TWA  because  the  current  PEL  does  not 
sufficiently  protect  agahist  nervous 
system  effects.  NIOSH  believes  this  REL 
is  feasible  and  can  be  achieved  by 
engioeering  control  technology,  bi  light 


of  the  uncertainty  of  the  carcinogenicity 
issue,  OSHA  proposes  adoption  of  a  25- 
ppm  TWA  REL  to  substantially  reduce 
occupational  risk.  The  health  evidence 
forms  a  reasonable  basis  for  proposing  a 
revision  to  this  level  At  the  time  of  the 
fidal  rule.  OSHA  will  estabUsh  a  new 
limit  for  trichloroethylene  if  the  Agency 
determines  that  this  limit  will 
substantially  reduce  significant  risk. 

Preliminary  Conclusions 

OSHA  preliminarily  concludes  that 
workers  exposed  to  these  narcosis- 
causing  substances  are  at  risk  of  loss  of 
consciousness,  uncoordinated 
movements,  inability  to  concentrate,     " 
and  drowsiness;  these  highly 
undesirable  and  serious  health  effects 
may  additionally  have  the  potential  to 
cause  serious  workplace  accidents  and 
injuries.  The  new  or  reduced  exposure 
limits  being  proposed  by  OSHA  are 
intended  to  protect  employees  horn 
experiencing  these  risks  in  their  places 
of  worii  and  will  create  a  substantial 
reduction  in  such  risks.  The  health 
evidence  for  these  substances  formfi  a 
reasonable  basis  for  proposing  the 
revision  or  addition  of  limits  at  the 
proposed  levels.  At  the  time  of  the  final 
rule,  OSHA  will  establish  limits  for 
these  narcotic  substances  if  the  Agency 
determines  that  these  limits  will  reduce 
significant- risk. 

3.  Substances  for  Which  Proposed 
Limits  Are  Based  on  Avoidance  of 
Sensory  Irritation 

Introduction 

Exposure  to  many  chemical  agents  is 
associated  with  the  development  of 
sensory  irritation,  which  is  initiated 
when  these  substances  come  into 
contact  with  mucous  membranes  or 
skin.  Limits  have  been  set  for  a  large 
group  of  chemicals  on  the  basis  of  their 
sensory  irritant  effects.  These 
substances,  which  number  79,  are 
shown  in  Table  C3-1,  along  with  their 
current  OSHA  limits,  CAS  numbers, 
NIOSH  RELs.  ACGIH  TLVs,  and  OSHA 
HS  numbers.  For  six  of  these  chemicals, 
OSHA  is  proposing  to  reduce  the  8-hour 
TWA,  and  for  an  additional  nine,  the 
Agency  proposes  both  to  reduce  the  8- 
hour  limit  and  to  add  a  STEL  In  22 
cases,  the  8-hour  limit  would  remain 
unchanged  but  a  STEL  would  be  added. 
In  six  instances,  a  ceiling  is  proposed  for 
deletion,  and  this  limit  would  be 
replaced  by  an  8-hour  TWA  and/or 
STEL  limits.  Thirty  of  these  chemicals 
were  previously  unregulated  by  OSHA, 
and  for  these,  OSHA  is  proposing  8-hour 


21014 


Federal  Register  /  Vol.  53.  No.  109  /  Tuesday.  June  7.  1988  /  Proposed  Rulea 


limits,'  »4iour  limits  supplemented  by  a 
STEL.  or  ceiling  limits.  For  five 
substances.  OSHA  is  proposing  to 
replace  an  existing  TWA  limit  with  a 
ceiling  limit.  For  15  of  these  substanceSt 
the  NIOSH  and  ACGIH  limits  are 
different  (see  Table  C3-1).  OSHA  is 
proposing  the  NIOSH  REL  for  three 
substances. 

MLUNQ  COOC  4810-SMI  i 


Federal  Regtoter  /  Vol.  53.  No.  109  /  Tuesday.  June  7. 1988  /  Proposed  Rules 

TABLE  C3-1.    Substances  for  Which  Limits  Are  Based  on 
Avoidance  of  Irritant  Effects 


H.S.  Number/ 
Chemical  Name 


CAS  No.  Current  PEL*  ACQIH  TLV** 


NIOSH  REL*** 


21015 


UMI 


:.^^>^?^.:;»■   ..  ^  j-, 


1001  AceUldehyde 


75-0^-0    200  ppm  TIM 


100  ppro  TUA 
150  ppm  STEL 


1002  Acetic  acid 


64-19-7    10  ppm  TUA 


10  ppm  TUA 

15  ppm  STEL  ♦ 


1004  Acetone 


67-«4-1     1000  ppm  TUA     750  ppm  TUA 

1000  ppm  STEL 


250  ppm  TUA 


1007  Acrolein 


1010  Allyl  alcohol 


107-02-8    0.1  ppm  TUA 


107-18-6 


0.1  ppm  TUA 
0.3  ppm  STEL 


2  ppm  TUA,  Skin   2  ppm  TUA.  Skin 
4  ppm  STEL 


1012  Allyl  glycidyl  ether   106-92-3    10  ppm  Ceiling   5  ppm  TUA,  Skin 

10  ppm  STEL 


9.6  ppm  Ceiling 
(15  fflin) 


1013  Allyl  propyl  di- 
sulfide 


2179-59-1  2  ppm  TUA 


2  ppm  TVM 

3  ppm  STEL 


1021  Atmonia 


7664-41-7    50  ppm  TUA 


25  ppm  TUA 
35  ppm  STEL 


SO  ppm  Ceiling 
(5  min) 


1022  Annonium  chloride         12125-02-9 
fume 


10  mg/m  TUA 
20  mg/m  STEL 


\/0L 
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TABLE  a 

(-1.    Substances  f«r  Uhieh  Limits  Are  Based  on 

Avoidance  of  Irritant  Effects  (continvcd) 

53 

H.S.  Ntnt>er/ 

• 

Chenical  Name 

CAS  NO.          Current  PEL*            ACGIH  TLV**                   NIOSH  REL*** 

ISS 

1036  Borates,  tetra. 

Na  (anhydrous) 

1037  Borates,  tetra. 

1303-< 

J6-4              -                      lagAn^TM                      - 

1 

1303-U-4               -                        5  ■«/*•' TWA                        - 

0 

Na  (decahydrate) 

9 

1038  Borates,  tetra, 

Na  (pentahydrate) 

• 

13(»-< 

»6-4              -                       I  mi/w?  TWA                '       - 

1    c 

1042  BroMine 

7726-! 

)5-6         O.l  PPM  TWA             0.1  ppm  TWA                        — 

0.3  ppm  STEL 

J  L 

1045  2-Butanone  (HEK) 

78-9^-3         200p|MiTVM             200ppmTUA                  200ppniTM 

7 

1047  n-Butyl  aceUU 

123-< 

300  ppm  STEL 
}6-4          ISO  ppm  TUA             ISO  ppm  TUA                        -. 

• 

200  ppm  STEL 

1 
1053  n-Butyl  lactate 

138^ 

?2-7               —                       5  ppm  TM                           - 

1988 

1054  n-8uty1  mercaptan 

109- 

r9-5         10  ppm  TVM              0.5  ppm  THA                 0.5  ppm  Ceiling 

.                                           (15min) 

■ 

.      1063  Camphor 

76-J 

!2-2          2  ppm  TUA                 2  ppm  TUA                            — 

3  ppm  STEL                                                            ^ 

UMI 

• 

• 
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TABLE  C3-1.  Substances  for  Uhich  Limits  Are  Based  on 
Avoidance  of  Irritant  Effects  (continued) 


H.S.  Number/ 
Chemical  Name 


4 
CAS  No.    Current  PEL*     ACGIH  TLV*« 


1064  Caprolactam  (dust)     105-60-2 


1065  Caprolactam  (vapor)    105-60-2 


1077  Cesium  hydroxide     21351-79-1 


1  mg/m  TUA 
3  mg/m^  STEL 


20rog/m  TUA 
40  mg/m^  STEL 


2  mg/m  TUA 


1079  Chlorine* 


7782-50-5    1  ppm  Ceiling    1  ppm  TUA  ■ 

3  ppm  STEL 


1083  Chloroacetyl  chloride   79-04-9 


0.05  ppm  TUA 


1084  o-Chlorobenzylidene  2698-41-1    0.05  ppm  TUA    0.05  ppm  Ceiling,- 
malononitrile  ^\x^ 


1105  Cyanogen 


460-19-5 


1106  cyanogen  chloride     506-77-4 


1119  Oi butyl  phosphate     107-66-4    1  ppm  TUA 


1122  1.3-0ich1oro-5,5-di- 
methylhydantoin 


118-52-5    0.2  mg/m^  TUA 


10  ppm  TIM 
0.3  ppm  Ceiling 

1  ppm  TKA 

2  ppm  STEL 


0.2  mg/m  TUA 

3 
0.4  mg/m  STEL 


NIOSH  REL*** 


0.5  ppm  Ceiling 
(15  min) 
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TABLE  C3-1.    S4ii>sURc«s  for  Mtkh  Limits  Are  ftisetf  m 
AvoidanceH»f  Irritant  EffecU  CcanthMed) 


H.S.  Number/ 
Chenical  Now 


CAS  No.  Currmt  PEL*  MSIN  TLV** 


1127  Oichloroethyl  ether 


1130  2,2-Oidi1oropn>- 
^ioeic  acfd 

1137  Methylamine 


111-44-4         fSpp^Celling,      S  p|M  TUA 

Ski»  10  p(M  STEL.  Skin 


99-0 


75-< 


109-89-7  2S  ppa  TiM 


1i>fim  THA 


10  ppn  TWA 
25  ppm  STEL 


1140  Diisobutyl  ketone  108-83-8         50  pp*  TtM  25  pp*  TWA 


1158  Epichlorobydrin 
1162  Ethyl  benzene 

1164  Etityl  ether 

1165  Ethyl  nercaptM 

1169  Ethylene  glycol 

1171  Ethylidene 
norbomene 


106-89-8    5  ppm  TUA,  Skin   2  ppm  T«.  Skin 


100-41-4    100  ppm  TIM 


60-29-7    400  pJM  TUA 


too  ppm  THA 
125  ppn  STEL 

400  ppm  TUA 
500  ppm  STEL 


75-0d-1    10  ppm  Ceiling   0.5  ppm  TUA 


107-21-1 


16219-75-3 


50  ppm  Ceiling 
5  ppm  Ceiling 


MIOSH  REL*** 


25  ppm  TUA 


0.5  ppm  Ceiling 
(15min) 
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TABLE  C3-1.    Substances  for  Uiich  LimiU  Are  Based  en 
Avoidance  of  Irritant  Effects  (centineed) 


H.S.  Number/ 
Chemical  Name 


1183  Furfural 

1184  Furfuryl  alcohol 

1187  Glutaraldehyde 

1196  Kexachlorocyclo- 
pentadiene 

1204  Hexylene  glycol 


111-30-8 


77-47-4 


107-41-5 


1211  2-Hydroxypraiv1 
acrylate 


999-61-1 


1224  Isopropyl  acetate 


CAS  No.    Current  PEL*    AOGIN  TLV** 


NIOSH  REL*** 


9a-01-l    5  ppm  TUA.  Skin  2  ppm  TUA,  Skin      — 

98-00-0    SOppmTUA      lOppmTUA        SOppmTUA 

15  ppm  STEL.  Skin 


1206  Hydrogen  bromide     10035-10-6    3  ppm  TUA 


1208  Hydrogen  fluoride    7664-39-3    3  ppm  TUA 


H- 

f 


1217  Iroh  salts  (soluble)  Varies  with  '    — 

compound 


0.2  ppm  Ceiling 
0.01  ppm  TUA 

25  ppm  Ceiling 
3  ppm  Ceiling 
3  ppm  Ceiling 


3  ppm  TUA 
6  ppm  Ceiling 
(15  min) 


0.5  ppm  TUA.  Skin 


1  mg/m  TUA 


108-21-4    250  ppm  TUA     250  ppm  TUA 

310  ppm  STEL 


21919 
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TABLE  C3-1.    Substances  for  Which  Limits  Are  Based  on 
Avoidance  of  Irritant  Effects  (continued) 


H.S.  Nunber/ 

• 

Chemical  Name            1 

CAS  No. 

Current  PEL* 

ACGIH  TLV** 

NIOSH  REL*** 

122S  Isopropyl  alcohol      ( 

57-63-0 

400  ppmTUA 

400  ppm  TUA 
500  ppm  STEL 

400  ppm  TUA 
800  ppm  Ceiling 
(ISmin) 

1228  n-Isopropyl amine 

^5-31-0 

5  ppn  TUA 

5  ppm  TUA 
10  ppm  STEL 

1243  nesityl  oxide        1^ 

11-79-7 

25  ppm  TVM 

• 

15  ppm  TVM 
25  ppm  STEL 

10  ppm  TUA 

1248  Hethyl  2-cyano-       K 

J7-05-3 

— 

2  ppmTUA 

— 

aery late 

■• 

4  ppm  STEL 

1261  nethyl  isobutyl       1< 

)5-30-6 

25  0(MI  TtM, 

• 

25  ppm  DM 

.— 

carbinol 

• 

Skin 

40  ppm  STEL,  Skin 

1263  Hethyl  mercapUn 

r4-93-l 

10  ppm  Ceiling 

0.5  ppm  TUA 

0.5  ppm  Ceiling 
(15min) 

1264  Nethyl  n-amyl        1 

10-43-0 

100  ppm  ym 

50  ppm  TUA 

100  ppm  TMt 

ketone  | 

1267  alpha-Methyl  styrene    98-83-9    100  ppm  Ceiling   50  ppm  TUA 

100  ppm  STEL 


1270  o-Hethylcyclo- 
hexanone 


583-60-80         100  ppm  TM,       .    50  ppm  TUA 

Skip  75  ppm  STEL,  Skin 
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TABLE  C3-1.    SufosUnces  for  Ubich  Limits  Are  Based  on 
Avoidance  of  IrriUnt  Effects  (continued) 
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H.S.  Number/ 
Chemical  Name 


CAS  No.    Current  PEL*    ACGIH  TLV** 


NIOSH  REL*** 


1298  Osmium  tetroxide  20816-12-0         0.002  mg/m^  TIM     0.002  mg/m^  TIM 

0.006  mg/m    STEL 


1302  Paraffin  wax  fume  8002-74-2 


2  mg/m  TUA 


1322  Phosphoric  acid 


7664-38-2    1  mg/m*  TUA     1  mg/m^  TUA 

3  mg/m^  STEL 


1325  Phosphorous 
trichloride 


7719-12-1    0.5  ppm  TW 


0.2  ppm  TWA 
0.5  ppm  STEL 


1334  Potassium  hydroxide   1310-58-3 


ZmgAi  Ceiling 


1350  Rosin  core  solder 


0.1  mg/m    TUA 


1365  Sodium  bisulfite  7631-90-5 


Smg/hi    TIM 


1367  Sodium  hydroxide  1310-73-2         2  mg/m    TUA  2  mg/W^  Ceiling 


2  mg/tn 

Ceiling  (15  min) 


1368  Sodium  metabisulfite      7681-57-4 


5  mg/m  TUA 


1376  Sulfur  monochloride   10025-67-9    1  ppm  TWA 


1  ppm  Ceiling 


1377  Sulfur  pentafluoride   5714-22-7    0.025  ppm  TWA    0.01  ppm  Ceil i 


ng 


BEST  COPY  AVAILABLE 
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TABLE  C3-1.  Substances  for  Which  iimits  Are  Based  on 
Avoidance  of  Irritant  Effects  (continued) 


H.S.  NuRber/ 
Chemical  Name 


CAS  No.    Current  PEL* 


AC61H  TLV** 


MIOSH  REL*** 


1387  Tetrahydrofuran 


)(»-99-9    200  ppm  TIM 


200  ppm  THA 
2S0  ppm  STEL 


1389  Tetrasodium 

pyrophosphate 


7722-88-5 


5  ntq/m    TUA 


1392  Thioglycolic    acid  68-11-1 


1  ppM  TIM.  Skin 


1405  1,2,4-Trichloro-      120-82-1 
benzene 


5  pfm  Ceiling 


1408  Triethylasine 


121-44-8    25  ppm  TUA 


10  ppm  TIM 
15  ppm  STEL 


1421  VanadiiM  (V^O^. 
dust) 


7440^2-2 


0.5  mg/im 
Ceiling 


0.05  ns/m    TUA 


O.OS  mg/m 
Ceiling  (15  nin) 


1422  Vanadiwt  (V^O.. 
fune) 

1424  ¥inyT  acetate 


7440-62-2 


108-05-4 


0.1  mg/to 
Ceiling 


0.05  mg/m    TUA 


1&  ppm  TUA 
20  ppm  STEL 


0.05mg/ki 
Ceiling  (15  min) 

4  ppm  Ceiling 
(15  min) 


UMI 


1429  \m  &  P  Naphtha 


8032-32-4 


$r:-i' 


300  ppm  TUA 


75  ppm  TUA 
400  ppm  Ceiling 
(15  min) 
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TABLE  C3-1.    Substances  for  Uhich  Limits  Are  Based  on 
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H.S.  Nunber/ 
Chemical  Name 


CAS  No.    Current  PEL*     AC6IH  TLV** 


NIOSH  REL*«« 


1431  )(y1ene 


1330-20-7    100  ppm  TIM 


100  ppm  TUA 
150  ppm  STEL 


100  ppm  TUA 
200  ppm  Ceiling- 
(10  min) 


1435  Zioc  chloride  fume    7646-85-7    I  mg/m  THA 


1  mg/m  TUA 

3 

2  mg/m  STEL 


*   OSHA's  im  limits  are  for  8-hour  exposures;  Hs  STELs  are  for  the  durations  specified;  and 
its  ceilings  are  peaks  not  to  be  exceeded  for  any  period  of  time. 

**  The  ACGIH  TUA-TLV  is  for  an  8-hour  exposure;  its  STELs  are  15-minute  limits  not  to  be 
exceeded  more  than  4  times  per  day  with  a  minimum  of  60  minutes  between  successive  STEL 
exposures:  and  its  ceilings  are  peaks  not  to  be  exceeded  for  any  period  of  time. 


NIOSH  TUA  limits  are  for  10-hour  exposures  unless  otherwise  specified^  and  its  ceilings  are 
peaks  not  to  be  exceeded  for  any  period  of  time  unless  a  duration  is  specified  in  parentheses. 


Proposed  limit  is  the  NIOSH  REL. 


OSHA's  current  limit  is  retained. 

BNXMO  CODE  4510-26-C 
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Fedecal  Rag^ter 
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Description  of  the  Health  Effects 

Irritant  effects  are  readily  p«rceived 
by  affected  individuals.  The  symptoms 
of  sensory  irritation  include  stinging, 
itching,  and  burning  of  the  eyes,  tearing 
(or  lacrimation),  a  burning  sensation  in 
the  nasal  passages,  rhinitis  (nasal 
inflammation),  cough,  sputum 
productioa  chest  pain,  wheezing,  and 
dyspnea  (breathing  difficulty).  In  the 
majority  of  cases,  the  onset  of  symptoms 
occurs  rapidly  upon  exposure  to  the 
irritant;  it  is  themfbre  easy  to  associate 
the  causative  agent  with  the  irritant 
effect 

These  effects  cause  severe  discomfort 
and  may  be  seriously  disabling,  as  is  the 
case  with  dyspnea  or  wheezing.  The      ' 
tearing  and  eye  irritation  associated 
'  with  exposure  to  sensory  irritants  is 
often  severe  and  can  be  as  disabling  as 
the  weeping  caused  by  exposure  to  tear 
gas.  In  addition  to  these  primary  effects, 
workers  distracted  by  irritant  effects  are 
considerably  more  likely  than  non- 
exposed  workers  to  have  accidents  and 
thus  to  endanger  both  themselves  and 
others.  (These  adverse  health  effects 
also  clearly  have  substantial 
productivity  impacts.) 

The  eye  irritation  caused  by  exposure 
to  irritants  is  believed  to  result  from 
stimulation  of  the  sensory  nerve  endings 
in  the  cornea.  There  is  little  information 
available  on  the  relationship  between 
the  severity  of  the  effect  and  the 
physical  or  chemical  properties  of  the 
irritating  substance.  In  addition,  the 
mechanism  of  agtion  underlying  this 
irritant  effect  is  not  well  understood. 
Mechanisms  that  have  been  suggested 
include  physical  action  of  the  irritant  on 
nerve  endings,  binding  of  the  irritant  to 
sulfhydryl  groups  of  protein,  inhibition 
of  cellular  reqiirattaa.  and 
cholinesterase  inhibition  (Grant  1986). 
The  symptoms  of  eye  irritation  are 
usually  transient  and  do  not  generally 
persist  after  cessation  of  exposure; 
however,  exposure  to  concentrations  of 
lacrimators  that  exceed  the  levels 
associated  with  transient  eye  irritation 
may  produce  corneal  or  conjunctival 
injury  that  requires  medical  treatment 
(Grant  1986). 

Sensory  irritation  of  the  pulmonary 
system  primarily  affects  the  upper 
respiratory  tract  and  causes  an  increase 
in  sputum  production:  inflamm&tion  of 
the  nasal  passages,  trachea,  and  upper 
bronchial  tree:  and  decreased  cilial 
clearance.  These  effects  produce  a 
burning  sensation  in  the  nasal  passages 
and  throat:  coupling:  sneezing;  and 
acute  bronchitis.  The  development  of 
bronchitis  indicates  that  the  cilial 
clearance  mechanism  has  been 
compromised  and  the  resulting  mucus 


retention  increases  the  risk  of  secondary 
bacteriid  infection.  Wheezfaig  may  also 
be  apparent,  particularly  if  the  affected 
individual  has  a  history  of  hyper- 
reactive airWays  disease.  If  exposure  is 
sufficiently  tetense,  the  irritant  may. 
reach  the  lower  portion  of  the  bronchial 
tree,  causing  a  chemical  bum  of  the 
parenchyma  and  the  sudden  collection 
of  fluid  in  interstitial  spaces  and  alveoli 
(pulmonary  edema),  britatioa'induced 
edema  may  have  a  delayed  onset  (12 
hours  or  more)  and  can  cause  hypoxia 
and  difHculty  in  breathing. 

For  the  great  majority  of  substances  in 
this  group,  current  limits  are  derived 
from  human  evidence  that  exposure  to 
the  chemical  agent  at  a  particular 
airborne  coiicentration  will  be 
associated  with  sensory  irritation.  For  a 
few  substances  in  this  group,  animal 
evidence  provided  the  basis  for  limit 
setting.  Several  general  types  of 
evidence  may  be  used  to  lower  existing 
limits: 

•  Consideration  of  new  human 
evidence; 

•  Reinterpretation  of  human  data  that 
formed  the  basis  for  setting  the  1968 
TLV: 

•  Cooslderatioa  of  evidence  from 
industrial  experience  showing  that 
employees  are  not  e^qmiencing 
irritation;  and 

•  Evaluation  of  new  animal  evidence. 
The  studies  that  provide  the  basis  for 

the  siensory  irritant  levels  being  ' 
proposed  by  OSHA  are  generally 
.  controUed-exposure  experiments  using 
human  volimteers  or  reports  of 
employee  complaints  arising  in 
industrial  settings.  Almost  all  of  these 
studies  report  either  a  NOE  level  for 
irritatian  (described  either  as  the 
"complaint  level"  or  the  level  that  can 
be  "tolerated"  for  8  hours)  or  an 
exposure  level  below  which  there  have 
been  no  reported  complaints. 

Dose-Response  Relationships  and 
Sensory  Irritation 

The  onset  of  sensory  irritation  is 
considered  a  "threshold"  or  NOE  level: 
that  is,  for  any  sensory  irritant  there  is 
an  expostire  level  below,  which  very  few 
if  any  individuals  will  experience 
sensory  irritation.  As  exposure 
increases  above  this  level,  a  larger 
proportion  of  exposed  individuals  will 
notice  the  effect  and  the  effect  will 
become  increasingly  severe.  At  some 
level  above  this  NOEL,  all  exposed 
persons  will  experience  sensory 
irritation,  although  the  intensity  of  the 
response  may  vary. 

The  risk  of  experiencing  irritation  that 
is  associated  with  exposures  below  the 
NOEL  will  be  minimal  (except  in  the 
hypersensitive  Individual),  while  the 


risk  of  experiencing  the  irritant  effect 
will  increase  directly  as  exposure 
increases.  At  some  point  above -the  NOE 
level  i.e.,  at  some  dose  of  the  substance, 
the  response  will  be  100  percent,  and  all 
exposed  persons  will  experience 
irritation.  According  to  general 
toxicologic  principles,  the  shape  of  the 
curve  that  describes  responses  above 
the  NOEL  is  sigmoidal,  and  the 
ste^nesB  of  the  curve  is  a  function  of 
the  variability  in  individual  responses  to 
the  particular  irritant.  For  example,  if 
nearly  all  persons  exposed  to  the 
substance  will  experience  a  response  at 
approximately  the  same  concentration 
(dose),  the  curve  will  be  steep;  it  on  the 
other  hand,  the  percentage  of  people 
responding  increases  only  slowly  as 
concentration  rises,  the  curve  will  be 
considerably  flatter. 

Analyses  of  the  toxicologic  data  for 
the  the  substances  in  diis  group  of 
chemicals  follow.  The  following 
paragraphs  describe  OSHA's 
preliminary  findings  for  the  substances 
in  this  group  of  sensory  irritants. 

ACETALDEHYDE 

CAS:  75-07-0;  Chemical  Fomula:  CHtCHO 

H3.  Na  1001 

OSHA's  current  PEL  for  acetaldehyde 
is  200  ppm  as  an  8-hour  TWA.  The  200- 
ppm  1968  TLV  established  by  the 
ACGIH  for  acetaldehyde  was  based  on 
a  sensory  irritation  study  conducted  by 
Silverman  et  al.  (1946)  that  showed  that 
unacclimatized  individuals  experienced 
eye  irritation  at  60  ppm,  but  thiat  a  level 
of  200  ppm  was  tolerable  for  an  8-hour 
day.  The  ACGIH  has  subsequentiy 
lowered  its  limit  for  acetaldehyde  to  100 
ppm  as  an  8-hour  TWA  and 
supplemented  this  with  a  STEL  of  ISO 
ppm.  NIOSH  has  no  REL  for  this 
substance. 

Reexamination  of  the  data  reported 
by  Silverman  et  al.  (1946)  reveals  that  at 
200  ppm  of  acetaldehyde,  all  exposed 
persons  experienced  inflammation  of 
the  conjunctivae  of  the  eyes,  which 
manifested  as  redness.  OSHA  therefore 
preliminarily  concludes  that  the  current 
PEL  of  200  ppm  places  exposed 
employees  at  risk  of  conjunctivitis  and 
other  irritation  and  that  a  reduction  to 
100  ppm  is  necessary  to  reduce  this  risk. 
OSHA  also  finds  that  a  STEL  is 
necessary  to  supplement  the  8-hour 
limit,  because  without  a  STEL,  workers 
could  be  exposed  at  levels  many  times 
those  that  have  been  shown  to  cause 
corneal  injury,  sensitization,  and 
respiratory  tract  irritation.  The  health 
evidence  forms  a  reasonable  basis  for 
proposing  a  revision  to  this  level.  At  the 
time  of  the  final  rule,  OSHA  will 
establish  a  new  limit  for  acetaldehyde  if 


the  Agency  determines  tiiat  this  limit 
will  substantially  reduce  si^ficant  risk. 

ACETIC  ACID 

CAS:  64-l»-l7;  Chemical  Fonnula: 

CH,CCXDH 
H.S.  No.  1002 

The  current  OSHA  PEL  for  acetic  acid 
is  a  10-ppm  8-hour  TWA.  The  ACGlH 
recommends  a  TLV-TWA  of  10  ppm  and 
a  TLV-STEL  of  15  ppm.  Acetic  add  is  a 
clear,  colorless,  flammable  liquid  with  a 
pungent  odor. 

The  10-ppm  TWA  was  established  on 
the  basis  of  woik  indicating  that 
.     industrial  exposure  to  acetic  acid  at  10 
ppm  was  non-irritating  (Sterner  1943). 
Patty  (1949)  reported  that  exposures  to 
800  to  1200  ppm  cannot  be  tolerated  by 
humans  for  longer  than  three  minutes. 
One  of  six  rats  exposed  to  16,000  ppm 
died  (Smyth  1956),  and  guinea  pigs 
exhibited  minor  changes  in  respiration 
after  exposure  at  5  ppm,  with  more 
pronounced  effects  at  100  ppm  (Amdur 
1961). 

In  humans,  conjunctival  irritation  has 
been  reported  for  exposures  below  10 
ppm  (duration  not  specified)  (Baldi 
1963),  and  workers  exposed  to 
concentrations  of  60  ppm  during  the 
workshift  plus  one  hour  daily  at  100  to 
260  ppm,  for  7  to  12  years  developed 
respiratory  irritation,  conjunctivitis, 
bronchitis,  pharyngitis,  and  erosion  of 
exposed  teeth  (Parmeggiani  and  Sassi 
-1954).  Vigliana  and  Zurlo  (1938) 
observed  respiratory,  gastiointestinal, 
and  skin  irritation  in  the  same  group  of 
workers. 

To  protect  against  these  irritant 
effects,  which  were  associated  with 
short-term  exposures,  OSHA  is 
proposing  to  supplement  the  existing  10- 
ppm  8-hour  TWA  vnih  a  STEL  of  15 
ppm. 

The  Agency  preliminarily  concludes 
that  the  combined  TWA-STEL  is 
necessary  to  protect  exposed  workers 
y     against  the  risk  of  respiratory, 
gastrointestinaL  and  skin  irritation 
associated  with  industrial  exposures  to 
acetic  acid  The  health  evidence  forms  a 
reasonable  basis  for  proposing  a 
revision  to  this  level.  At  the  time  of  the 
final  rule,  OSHA  will  establish  a  new 
limit  for  acetic  add  if  the  Agency 
determines  that  this  limit  will 
substantially  reduce  significant  risk. 

ACETONE 

CAS:  67-64-1:  Chemical  Formula:  O^COCHi 

H.S.  No.  1004 

OSHA's  current  Z  table  limit  for 
acetone  is  1000  ppm  as  an  8-hour  TWA. 
The  ACGIH  recommends  a  7S0-ppm 
TLV  and  a  1000-ppm  STEL  for  this 
substance,  while  the  NIOSH  REL  is  250 
ppm  TWA. 


The  1000-ppm  limit  for  acetone  was 
established  primarily  on  the  basis  of 
information  that  indicated  that  woricers 
experienced  irritation  at  exposure  levels 
ranging  from  2500  to  3000  ppm  (Oglesby 
et  al.  1949).  The  1000-ppm  TLV 
represented  die  hygienic  standard 
observed  in  the  1960s  and  earlier  for 
that  group  of  vapors  considered  by 
industrial  hygienists  to  be  relatively 
harmless.  In  the  interval  since  the 
adoption  of  die  1968  TLVs  by  OSHA. 
additional  information  has  bieen 
developed  that  shows  that  exposure  to 
1000  ppm  of  acetone  causes  sensory 
irritation  in  some  workers.  The  ACGIH 
(1886)  reports  that  a  study  by  Vigliani 
and  Zurlo  (1955)  found  that  acetone 
production  workers  exposed  at  the  700- 
ppm  level  for  3  hours  daily  for  7  to  15 
years  experienced  inflammation  of  the 
respiratory  tract  stomach,  and 
duodenum,  giddiness,  and  loss  of 
strength;  some  of  these  effects  go 
beyond  irritation  effects.  In  another 
study  reported  on  by  the  ACGIH,  10  men 
exposed  to  various  acetone, 
concentrations  for  3  to  5  minutes  found 
a  level  of  200  ppm  satisfactory  and 
experienced  "slight"  irritation  at  300 
ppm,  but  could  still  "tolerate"  exposure 
at  500  ppm  (Nelson  et  al.  1943).  The 
ACGIH  conduded  tha*  a  TLV  of  750 
ppm  was  appropriate  because  Nelson's 
results  were  based  on  "extremely  short, 
3  to  5  minute,  exposures,"  while 
DiVincenzo's  findings  demonstrated  "no 
effects  from  acetone  at  500  ppm  except 
an  awareness  of  odor"  (ACGIH  1986). 

In  recommending  a  250-ppm  10-hour 
TWA  limit  NIOSH  relied  on  die  Nelson 
et  al.  (1943)  study,  as  well  as  a 
controlled  human  exposure  study 
(Matsushita  1960)  shovring  that  subjects 
exposed  to  500  ppm  for  6  hours 
experienced  mucosal  Irritation  as  well 
as  general  weakness  the  following  day. 
Another  shidy  cited  by  NIOSH  • 
(Parmeggiani  and  Sassi  1954)  indicated 
that  employees'exposed  to  acetone  in 
the  range  of  307  to  918  ppm  experienced 
mucosd  irritation  and  CSNS 
disturbances.  NIOSH  (1978J)  conduded 
that  adverse  effects  will  occur  upon 
exposure  to  acetone  concentrations 
below  500  ppm,  and  therefore 
recommended  a  250-ppm  TWA  limit 

OSHA  preliminarily  concludes  that 
the  750-ppm  TLV  does  not  protect 
against  deleterious  health  effects 
observed  at  700  ppm,  500  ppm,  and  300 
ppm  and  that  a  250-ppm  B-hour  TWA 
limit  is  necessary  to  provide  adequate 
protection  against  the  risk  of  acetone- 
induced  irritation  at  these  levels. 
Feasibility  is  indicated  by  the  fact  diat 
more  than  95  percent  of  a  very  large 
niunber  of  air  samples  reported  in  the 
IMIS  data  base  reveal  exposiu^s  below 


250  ppm.  OSHA  therefore  proposes  that 
the  250-ppm  REL  be  adopted  as  the 
OSHA  PEL  to  reduce  die  risk  of 
irritation  for  exposed  individuals.  The 
health  evidence  forms  a  reasonable 
basis  for  proposing  a  revision  to  this 
level.  At  die  time  of  the  final  rule,  OSHA 
will  establish  a  new  limit  for  acetone  if 
the  Agency  determines  that  this  limit 
will  substantiaUy  reduce  significant  risk. 

ACROLEIN 

CAS:  107-02-6:  Chemical  Formula: 

CHt*=CHCHO 
H.S.  No.  1007 

OSHA  currently  has  an  8-hour  TWA 
PEL  of  0.1  ppm  (0.25  mg/m*)  for  acrolein. 
The  ACGIH  recommends  a  0.1-ppm 
TLV-TWA  for  this  substances,  as  well 
as  a  STEL  of  0.3  ppm  for  a  15-minute 
period.  Acrolein  is  a  colorless  or 
yellowish  flammable  liquid  with  a 
disagreeable,  choking  odor. 

In  early  inhalation  studies  of  cats 
(Iwanoff  1911),  exposure  to  10  ppm 
acrolein  for  3.5  hours  was  found  to  have 
only  transient  effects,  induding 
salivation,  lacrimation,  respiratory 
irritation,  and  mild  narcosis.  However, 
later  studies  reported  that  an  exposure 
to  1  ppm  of  acrolein  produced  marked 
nose  and  eye  irritation  in  5  minutes  or 
less  (Cook  1945).  Over  longer  periods, 
studies  have  demonstrated  fatalities  in  1 
of  6  rats  exposed  for  4  hours  to  airborne 
concentrations  of  acrolein  at  8  ppm:  at 
16  ppm,  the  mortality  was  100  percent 
(Smyth  1956).  Irritation  of  the  upper 
respiratory  tract  is  the  primary  symptom 
of  acrolein  inhalation,  but  lung  edema 
can  occur  after  exposure  to  high 
concentrations  (Henderson  and  Haggard 
1943).  In  addition,  sISn  contact  with 
acrolein  causes  skin  bums  and  severe 
injury  to  the  cornea. 

OSHA  is  proposing  0.1  ppm  as  an  8- 
hour  time-weighted  average  and  a  15- 
minute  short-term  limit  of  0.3  ppm  to 
provide  the  necessary  protection  against 
the  acutely  irritating  effects  of  short- 
term  exposure  to  acrolein.  The  Agency 
preliminarily  concludes  that  the 
combined  TWA-STEL  being  proposed 
will  reduce  the  risk  of  severe  irritation, 
skin  bums,  and  corneal  damage  to 
which  workers  could  be  exposed  with 
an  8-hour  TWA  alone.  The  health 
evidence  forms  a  reasonable  basis  for 
proposing  a  reifision  to  this  level.  At  the 
time  of  the  final  rule,  OSHA  will 
establish  a  new  limit  for  acrolein  if  the 
Agency  determines  that  this  limit  will 
substantially  reduce  significant  risk. 

ALLYL  ALCOHOL 

CAS:  107-18-6;  Chemical  Fonnula: 

CHi«CHCHiOH 
H.S.  No.  1010 
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OSHA  kas  •  current  PEL  of  2  ppm 
TWA  for  aD^  aloohol  with  a  skin 
notation.  Th«  ACGIH  alao  hat  a  TLV- 
TWA  of  2  ppm.  supplaoBoted  by  a  STEL 
of  4  ppm  and  a  tkin  notatioo.  AUyl 
alcohol  is  a  colorless  liquid  with  a 
pungent,  nustard-like  odor. 

The  tnost  important  advene  effects  of 
occupational  exposures  to  ailyl  aloohol 
are  upper-resptratory-tract  irritation  and 
bums  of  the  eyes.  Severe  eye  irritation 
has  been  reported  in  humans  at 
exposure  levels  of  25  ppra,  and  milder 
irritation  has  been  reported  at  5  ppm 
(Dunlap,  Kodarma.  Wellington  et  al. 
1958:  McCord  1932).  Necrosis  of  the 
romsa  and  tnaporary  blindness 
occurred  in  one  individual  expMed  to 
allyl  alcohol  at  a  level  irritating  to  the 
eyes  and  nose  (Smyth  1956).  Skin 
absorption  may  lead  to  serious  systemic 
injury  (viaceral  congestion,  periportal 
congesticm  of  the  liver,  hematuria,  and 
nephritis);  when  evaporation  is 
prevented  or  reduced,  skin  contact 
causes  bums  (ACGIH  1988,  p.  18). 

Exposure  to  airborne  concentrations 
of  allyl  aloohol  causes  a  series  of 
characteristic  effects,  inchiding 
lacrimation.  photophobia,  bhured  vision, 
and  retrobulbar  pain  (Dnnlap,  Kodarma, 
W^ington  et  aL  1958).  Bxpraed 
individuals  do  not  develop  a  folerance 
for  this  substance,  and  they  also  do  not 
become  sensitized  (Kodama  and  Hine 
1968). 

06HA  proiwcs  a  short-term  limit  of  4 
ppm  (15  minutes)  and  an  84iour  TWA 
PEL  of  2  ppm  to  provide  protection 
against  the  risk  aandated  with  severe 
eye  irrHatiao  resulting  frmn  exposure  to 
allyl  alcoboL  This  short-term  li^t 
ensures  that  workers  wifl  be  protected 
against  the  healtfa  effects  associated 
with  exposures  at  levels  only  somewhat 
above  the  current  8-hour  TWA  limiL 
The  health  evidence  forms  a  reasonable 
basis  for  proposing  a  revision  to  this 
level  At  the  time  of  the  final  rule,  OSHA 
will  establish  a  new  limit  for  allyl  .  . 
alcohol  if  the  Agency  determines  that 
this  limit  will  substantially  reduce 
signiflcant  riak. 

ALLYL  GLYODYLCTHER  ' 

CA&  l(»-82-a:  Cbeaiical  Formula:  CiHMOk 
H.S.  Na  1012 

OSHA's  current  PEL  for  allyl  glycidyl 
ether  (AGE)  is  10  ppm  (45  mg/m*)  as  a 
ceiling.  Ilie  ACGffi  recommends  a  TLV- 
TWA  of  5  ppm  and  a  ISnalnute  STEL  of 
10  ppm  and  additionally  has  a  skm 
notation.  h(IOW  has  recommended  a 
15-nunute  ceiUng  of  9.8  ppm  for  this 
colorless  liquid  «vhich  has  a 
characteristic  but  not  unpleasant,  odor. 

In  limited  human  exposure  studies, 
AGE  has  been  demonstrated  to  cause  y 
dermatitis  and  eye  irritation:  the 


substance  produces  moderate  primary 
skin  Irritation  and  seven  eye  iifttaitioB 
in  animals  (Hna.  Kodama.  WeHlngton  et 
aL  1951^.  At  260ppn.  animals 
experianocd  iiritatkm  of  the  eyes  and 
respiratory  dUtran;  at  high  levels  (e.g.. 
40a  60a  and  900  ppm),  corneal  opacities 
and  severe  leapiiatosy  difficultiaa 
occurred  (Hine,  Kodama.  Wdtington  M 
al.  19S6).  Th*  perctttancotta  LOk*  for 
rabbits  is  2.55  g/kg.  Intragastric 
administration  of  AGE  in  mice,  rats,  md . 
rabbits  has  also  been  demonstrated  to 
cause  depressiion  of  the  central  nervoua 
system  (Rine,  Kodaau,  Wellington  et  aL 
1956). 

In  humans,  skin  senaitiiation  occur*  • 
readily  (Hine  and  Row«  1982),  and, 
bttsed  on  animal  studies,  percutaneous 
absorption  would  appear  lUcely.  in 
'  addition  to  primary  irritation  and 
sensitization,  the  potential  exists  for 
cross-sensttlzation  with  other  epoxy 
agenU  (ACGDi  1980^  p.  21^. 

OSHA  ia  proposiag  to  establish  a  PEL 
of  5  ppm  a*  an  8-hour  TWA  and  to 
supplement  this  with  a  IS^ninnte  STH. 
of  10  ppm,  and  with  a  skin  notation,  to 
ensure  protection  against  primary 
irritation  and  to  minimize  sensitization 
effecta.  The  Agency  prelimiiiariiy 
concludes  that  this  combhiation  of  full- 
shift  and  short-term  limits,  in  additifm  to 
a  skin  notation,  wrill  reduce  the  risk  of 
sensitization,  primary  hritation,  and 
percutaneous  absorption  to  which 
woricets  could  otiterwise  be  exposed  at 
the  current  ceiling  of  10  ppm.  li)e  health 
evidence  forms  a  reasonable  basis  for 
proposiag  a  revision  to  this  level.  At  the 
time  of  ^  final  rule,  OSHA  will 
establish  a  new  limit  for  alljd  ^cidyl* 
ether  if  the  Agency  determines  mat  this 
limit  wriU  substantially  reduce 
significant  risk. 

ALLYL  PROPYL  DISULFIDE 
CAS:  217»-fie-I:  Chemkal  Formula: 

CHt=CHCHiSiCiHi 
H.S.  No.  1013 

The  current  OSHA  PEL  for  allvl 
propyl  disulfide  is  2  ppm  (12  mg/m*)  as 
an  8-hour  TWA.  The  ACGDi 
recommends  a  TLV-TW A  of  2  ppm  and   . 
a  TLV-STEL  of  3  ppm  (IB  mg/m^).  Allyl 
propyl  disulfide  is  a  liquid  with,  a 
pungent,  irritating  odor. 

Neariy  all  occupational  exposures  to 
allyl  propyl  disulfide,  the  primary 
volatile  constituent  of  onion  oiL  occur  in 
the  processing  of  onions  and  onion 
products.  Allyl  propyl  disulfide's 
irritative  effects  on  the  human  eye.  noae, 
and  upper  respiratory  tract  are  well 
recognized.  The  most  severe  irritation 
effects  have  occurred  when  workera 
were  exposed  to  allyl  propyl  disulfide  in 
the  vicinity  of  onion  slicing  machines, 
where  average  concentrations  of  34 


ppm  have  been  measiaed  (Feiner,  Burke, 
aadBdifriBtS). 

OSHA  proposes  a  2-ppm  frlMur  TWA 
limit  and  a  STEL  of  3  ppa  to  protect 
against  irritation  and  lacrimation,  which 
can  occur  as  a  result  of  higher  short-  • 
term  exposures.  OSHA  pnliminarily 
condttdes  that  adding  a  SIEL  of  3  ppm 
¥vill  reduce  the  risk  of  lacrimation  and 
upper  respiratory  tract  IrritatioB'to 
which  employee*  could  otherwise  be 
exposed.  The  health  evidence  form*  a 
reasonable  basis  for  proposing  a 
revision  to  this  level  At  the  time  of  the 
final  rule.  OSHA  will  e*tabiish  a  new 
limit  for  allyl  propyl  disulfide  if  die 
Agency  determine*  that  this  limit  will 
substantially  reduce  significant  risk. 

AMMOMA 

CAS:  7eB4-<l-7;  Che.iiical  Foimula:  NHi 
H.S.  No.  1021 

OSHA's  currmt  limit  for  ammonia  is 
50  ppm  TWA.  The  ACGIH  revised  its 
TLV-TWA  to  25  ppm  in  1973.  and  added 
a  35-ppm  STEL  in  1976.  NIOSH  (1974a) 
has  recommended  a  5-ninat*  short-term 
limit  of  SO  ppm  for  ammonia.  Ammonia 
is  principally  used  as  a  feedstock  in  the 
manufacture  of  fertilizes  and  other 
chemical  substances,  and  is  also  used  as 
arefrigeranL 

Hie  chief  effecj  resulting  from 
exposure  to  ammonia  is  eye  and  upper 
respiratory  tract  irritation.  Viglianl  and 
Zurio  (1968)  reported  respffatoiy  tract 
irritation  and  irritation  of  the  ' 
conjunctivae  in  workers  exposed  to  100 
ppm:  exposure  to  a  concentration  efXV-   .. 
ppm  caused  complaints  of  discomfort , 
among  uninjured  workers.  An  analysis 
of  plant  surve]n  (Bureau  of  Industrial 
Hygiene,  E>etroit  Department  of  Health,  ' 
1965-1970)  conducted  by  ACGIH  (1986) 
showed  that  the  "complaint  level"  was 
between  20  and  25  ppm.  ACGIH  (1988) 
also  stated  in  their  documentation  for 
the  ammoiria  TLVs  that  general  field 
experience  with  a  large  number  of 
workers"  exposed  to  ammonia  fit)m 
printing  and  copyiag  machines  indicated 
thatconcentrations  of  20  to  25  ppm  were 
the  maximum  concentrations  not 
associated  with  complaints  of  irritation. 
The  ACGIH  selected  a  25-ppm  TLV- 
TWA  and  a  35-ppm  TLV-STTEL  "to 
protect  against  irritation  to  eyes  and 
respiratory  tract  and  minimize 
discomfort  among  uninjured  workers" 
(ACGIH  1986). 

ht  recommending  a  5-minute  50-ppm 
short-term  limit  NIOSH  relied  on 
several  report*  that  ammonia 
concentration*  a*  low  a«  50  ppm  are 
moderately  initaaag  (Vi^ianl  add  Zurio 
1956:  Induahrial  Hotat  Laboratories 
1973;  MacEwen  et  aL  19ra(  Mangold 
1971;  Pagnotto  1973).  NIOSH  conckided 
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that  the  "irritatint  or  annoying  effect* 
*  *  *  [are]  more  dependent  upon 
concentration  than  length  of  exposure." 
and  that  "a  standard  expressed  as  a 
time-wei^ted  average  is  inappropriate 
since  it  would  pomlt  fluctuations  to 
concentration*  considerably  higher  than 
50  ppm"  (NIOSH  1074a.  p.  69). 
Therefore,  NIOSH  recommended  a  50- 
ppm  ceifing  limit  tb  restrict  5-,minute 
fluctuations  In  exposure  levels  and  to 
"ensure  that  such  possibly  irritating 
exposures  are  brief'  (NIOSH  1974a.  p. 
70). 

The  ACGIH  (1988)  disagreed  that  a 
short-term  Umit  alone  was  more 
appropriate  than  a  TWA  limit,  citing 
animal  evidence  (StonAat^  1980) 
indicating  diat  continuous,  M-hour 
exposure  over  several  days  produced 
effects  not  observed  from  high.  Aori- 
term  exposures.  NIOSH  also  reviewed 
(hit  and  other  evidence  (Doig  and 
WiHou^iby  1971;  Coon  et  al  1970). 
showing  that  laboratory  animals 
exhibited  dironiclung  inflammation  and 
'marked  thickening  of  die  tradieal 
epithelium' following  continuous 
exposure  to  average  concentrations 
exceeding  100  ppm.  Continuous 
exposure  to  conceoteations  below  100 
ppm  did  not  generally  result  in 
microscppic  lung  abnormalities  (Coon  et 
al  1970:  Stombaugh  et  al.  1960). 

OSHA  believes  that  the  human 
evidence  discussed  by  the  ACGIH  (1986) 
and  NIOSH  (1974a)  cleariy  indicates 
that  the  current  limit  of  50  ppm  as  an  8- 
hour  TWA  would  permit  ^ort-term 
exposures  to  levels  well  above  those 
reported  to  caused  conjunctival  and 
respiratory  tract  irritation,  even  among 
workers  who  are  acclimated  to  the 
effects  of  ammonia.  OSHA  preliminarily 
concludes  that  there  is  a  risk  of  mucosal 
irritation  at  the  current  PEL  ahd  that  it  is 
necessary  to  lower  the  PEL  to  reduce 
that  risk.  The  SO-ppm  5-minute  ceiling 
recommended  by  NIOSH  is  above 
exposure  levels  that  are  reported  to  be 
moderately  irritating  to  the  eyes  and 
respiratory  tract  Tl^refore,  OSHA  is 
proposing  to  revise  its  existing  PE^  for 
ammonia  to  25  ppm  as  a  TWA  and  35 
ppm  as  a  STEL  Extensive  air  sampling 
data  reported  in  the  INflS  data  base 
show  that  more  than  90  percent  of 
exposures  are  below  25  ppm  TWA  and 
thus  demonstrate  the  feasibility  of  the 
proposed  limits.  The  health  evidence 
forms  a  reasonable  basis  for  proposing  a 
revision  to  this  level  At  the  time  of  the 
final  rule,  OSHA  will  establish  a  new 
limit  for  ammonia  if  the  Agency 
determines  that  this  limit  will 
substantially  reduce  significant  risk. 

AMMONIUM  CHLOiUDE  (FUME) 

CAS:  1Z12S-OZ-0  Chamical  Fannula:  NH«CL 


H.8.Naiau 

No  coRent  OSHA  PEL  for  ammonium 
chloride  fame  has  been  established.  The 
ACGIH  raooouaends  a  "aV-TWA  of  10 
mg/m*  and  a  H^^affm*  TLV-STEL. 
AmflBonium  chloride  is  a  wddte 
crystalBa*  solid,  soaaewdiat  hygroscopic, 
with  a  cooL  saiiae  taste. 

AflMDonium  ohlorida  is  an  irritant  to 
the  skin  and  laspiratory  passages  when 
inhaled  and  prodacas  n^  systemic 
toxidty  when  ingested  (Sax  1868).  Large 
amounts  of  fume  can  be  generated 
during  galvanizing  operations,  and  these 
fumes  should  be  controlled  to  prevent 
irritation  of  the  respiratory  tract 
(ACGDI  1986.  p.  28). 

OSHA  proposes  a  permissible 
exposure  limit  of  10  utg/m*  TWA.  with  a 
15-minute  short-term  limit  of  20  mg/m', 
to  protect  workers  exposed  to 
ammonium  chloride  fiuae  in  the 
numerous  appltcatioRS  in  general 
industry  iaviDlving  this  substance.  The 
Agency  preliminarily  concludes  that  this 
combination  of  TWA  and  STEL  limits 
will  protect  workers  against  the  risk  of 
respiratory  irritation  and  systemic 
effects,  and  will  eliminate  or  reduce  this 
risL  The  health  evidence'forms  a 
reasonable  basis  for  proposing  a  new 
limit  for  ammonium  ddoride  fiime.  At 
tiie  time  of  the  final  rule.  OSHA  will 
promulgate  a  new  limit  if  the  Agency 
determines  diat  this  Umit  wUl 
substantially  reduce  significant  risk. 

BORATEa  TETRA,  SODIUM  SALTS 

(ANHYDROUS  AND  IVNTAHYDRATE) 

CAS:  130a-fl6^  Chemical  Formula:  NaaB»Oi 
(anhydrous).  NasBtOr-SHtO 
(pental^drate) 

H.S.  Nos.  1036  and  1038 

09iA  correatly  has  no  limit  for 
eiqxwure  to  ^lydroes  or  peatahydrate 
sodium  tetraborate.  The  ACGIH 
recommends  a  TLV-TWA  of  1.0  mg/m*. 
The  anhydrous  form  is  a  li^t  gray, 
odorless  solid:  the  pentahydrate  form  is 
white,  odorless,  and  crystalline. 

In  the  workplace,  the  salient  toxic 
effects  of  the  tetraborates  are  acute 
irritation  of  the  skin,  eyes,  nose,  and 
upper  respiratory  tract.  Dermatitis, 
-  cough,  nasal  irritation,  shortness  of 
breath,  and  nosebleeds  resulting  bom 
visible  (but  unstated)  concentrations  of 
borate  dust  in  mining  and  milling 
facilities  have  been  reported 
'  (Birmingham  and  Key  1963).  There  is 
evidence  that  respiratory  iU  health  may 
be  associated  with  iidiaLBtion  exposures 
to  dehydrated  sodium  borate  dust 
(Hogan  1965:  Ury  196^. 

To  prevent  these  acute  irritant  effects 
and  to  protect  against  chronic 
respiratory  effects,  OSHA  is  proposing 
an  8-hour  TWA  PEL  of  IJO  mg/m*  for  the 
anhydrous  and  pentahydrate  forms  of 


sodium  tetraborate.  Ilie  Agency 
preliminarily  coiidade»diiit  diis  limit 
will  protect  exposed  woricers  against  the 
risk  of  acuta  initatiQa  and  dnooic 
respiratory  ill  health  potentially 
associated  with  these  substances,  which 
have  not  previously  been  regulated  by 
OSHA.  The  health  evidence  forms  a 
reasonable  basis  for  proposing  a  new 
limit  for  borates.  At  die  time  of  the  final 
>  rule,  OSHA  wiD  promulgate  a  new  limit 
if  the  Agency  deterxniner  that  this  limit 
will  sutotantially  reduce  significant  risk. 

BORATES,  TETItA.  SODIUM 

(DBCAHYORAIX) 
CAS:  UOS-M-4: ChoBical  PonnuhMiB.Oil 

OHiO 
lis.  Na  1037 

OSHA  currently  has  no  limit  for 
decahydrate  sodium  tetraborate.  The 
ACGIH  recommends  a  TLV-TWA^of  SJO 
ing/m'  for  this  white,  odorless,  and 
crystalline  substance. 

In  humans,  exposure  to  more  than  1 
gram  of  borax  (I^BtOrlOl^O)  through 
gastroenteric  or  percutaneous 
absorption  can  cause  acute  toxicity  in 
the  form  of  severe  gastrointestinal 
irritation,  kidney  injury,  and  even  death 
.from  central  nervous  system  depression 
or  vascular  collapse.  It  is  also  known 
that  chronic  exposure  to  small  amounts 
can  cause  mild  gastroenteritis  and 
dermatitis  (Browning  1968;  Deichmann 
and  Gerarde  1060;  lUenes  and  Haley 
1972).  However,  neither  of  these  types  of 
systemic  poisoning  have  been  reported 
in  the  woikplace  (Browning  1960). 

In  the  workplace,  the  salient  toxic 
effects  of  tlw  tetraborates  are  acute 
irritation  of  the  skin,  eyes,  nose,  and 
upper  respiratory  tract  Dermatitis, 
coug^  nasal  irritation,  siiortness  of 
breath,  and  nosebleeds  resulting  frt>m 
visible  (but  unstated)  concentrations  of 
borate  dust  in  mining  and  milling 
facilities  have  been  reported 
(Birmingham  and  Key  1963).  There  is 
evidence  that  respiratory  iU  health  may 
be  associated  widi  inhalation  exposures 
to  dehydrated  sodium  borate  dust 
(Hogan  1965:  Ury  1966). 

To  prevent  exposed  workers  against 
these  acute  irritant  effects  and  the 
potential  for  chronic  respiratory  ill 
health,  OSHA  is  proposing  an  8-hour 
PEL  of  5.0  mg/m*  for  decahydrate 
sodium  tetraborate.  The  Agency 
preliminarily  concludes  that  this  limit 
will  protect  woricers  e)qM>sad  to  this  ' 
form  of  sodium  tetraborate  fitim  the  risk 
posed  by  these  acute  and  chronic 
irritant  and  respiratory  effects.  The 
health  evidence  forms  a  reasonable 
basis  for  proposing  a  new  Iknit  for 
borax.  At  the  time  of  the  final  rule, 
OSHA  will  promulgate  a  new  limit  if  the 
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Agency  determines  that  this  bmit  will 
substantially  reduce  significant  risk. 

BROMINE 

CAS:  7726-85-8:  Chemica]  Formula:  Bi^ 

HS.  No.  1042 

OSHA's  current  limit  for  bromine  is 
0.1  ppm  TWA.  The  ACGIH  recommends 
a  TLV-TWA  of  0.1  ppm  with  a  TLV- 
STEL  of  0.3  i^m.  Bromine  is  a  daric 
reddish-brown,  nOn-combustible, 
diatomic  liquid  that  has  irritating 
vapors. 

Early  studies  of  bromine  exposure 
indicated  that  wwkers  exposed  to  0J5 
ppm  for  6  hours  exhibited  no  symptoms 
(Flury  and  Zemik  1931).  Later  studies 
reported  i^ysiological  responses  to 
different  concentrations  of  bromine  and 
used  these  findings  to  make  the 
following  recommendations:  The 
maximal  allowable  concentration  for 
prolonged  exposure 'should  be  0.1  to  0.15 
ppm,  and  the  maximal  allowable 
concentration  for  short  exposure  (i.e.,  30 
minutes  to  1  hour)  should  be  4  ppm 
(Henderson  and  Haggard  1943).  These 
investigators  found  levels  of  40  to  60 
ppm  dangerous  for  short-term 
exposures,  and  a  level  of  1000  ppm 
proved  rapidly  fatal  even  durii^  short 
exposures.  These  authors  reported  that 
the  effects  of  exposure  to  bromine 
include  respiratory  irritation  and  lung 
edema.  EUdns  (1951)  reported  that 
exposure  at  1  ppm  in  a  plant  handling 
liquid  bromine  was  excessively 
irritating. 

OSHA  proposes  a  PEL  of  0.1  ppm  (8- 
houT  TWA)  and  a  STeL  of  0.3  ppm  for  a 
15-minute  period.  The  Agency  believes 
that  boUi  the  TWA  and  short-term  limits 
are  necessary  to  reduce  the  risk  of 
respiratory  irritation  and  lung  damage 
that  could  occur  in  the  absence  of  a 
short-term  limit.  The  Agency  believes 
that  the  combined  TWA-STEL  will 
substantially  reduce  this  risk  among 
occupationally  exposed  workers.  The 
healdi  evidence  forms  a  reasonable  • 
basis  for  proposing  a  revision  to  this 
level  At  the  time  of  the  final  rule.  OSHA 
wil]  establish  a  new  limit  ior  bromine  if 
the  Agency  determines  tha<  this  limit 
will  substantially  reduce  significant  risk. 

^-BUTANONE  (METHYL  CTHYLKETON^ 
CAS:  7S-S9-3:  Chemical  Formula: 

CHiCOCHtCHi 
RS.  No.  1045 

OSHA's  current  limit  for  2-butanoae  is 
200  ppm  TWA.  The  ACGOfs 
recommended  limit  is  200  ppm  TWA. 
with  a  STEL  of  300  ppm.  NIOSH 
recommends  a  200-ppm  10-hour  TWA 
limit  for  2-butanone.  2-Butanone  is  a 
colorless,  flammable  liquid  and  has  an 
objectionabie  odor. 

2-Butanone  is  an  oodar  and  upper 
respiratory  tract  irritant.  Some  audiors 


(Nelson.  Nelson.  Ross  et  aL  1943)  report 
that  exposures  to  200  ppm  caused  nUld 
eye  irritation  in  some  subjects  and  that 
others  experienced  these  effects  even  at 
concentrations  of  100  ppm.  Studies 
conducted  in  the  19408  noted  low-grade 
intoxication  at  300  to  600  ppm  (Smith 
and  Mayers  1944).  slight  nose  and  throat 
irritation  at  100  ppm.  and  mild  ey^ 
irritation  at  200  ppm  (Nelson.  Nelson, 
Ross  et  al.  1943).  Later  studies  have 
shown  that  approximately  50  percent  of 
exposed  individuals  experience  eye  and 
nose  irritation  at  200  ppm  (as  reported  in 
ACGIH  1966.  p.  39S). 

OSHA  is  proposing  a  15-minute  STEL 
of  300  ppm  and  an  6-hour  TWA  limit  of 
200  ppm  to  protect  exposed  individuals 
against  the  short-term  exposures  known 
to  cause  irritation.  However,  since  a 
significant  number  of  all  exposed 
workers  experience  adverse  irritant 
effects  even  at  200  ppm,  the  Agency 
realizes  that  the  300-ppm  STEL  may  not 
be  fully  protective.  Therefore  OSHA 
specifically  requests  conunents  on  the 
adequacy  of  the  proposed  limits  to 
reduce  the  risk  of  such  irritation  in 
exposed  employees.  The  health 
evidence  forms  a  reasonable  basis  for 
proposing  a  revision  to  this  level  At  the 
time  of  the  final  rule.  OSHA  will 
establish  a  new  limit  for  2-butanone  if 
the  Agency  determines  that  this  limit 
will  substantially  reduce  significant  risk. 

D-BUTYL  ACETATE 

CASc  123-66-4;  Chemical  Fonnula: 

CHiCCX)(CH,),CHi 
H.S.  No.  1047 

The  current  OSHA  limit  for  n-butyl 
acetate  is  150  ppm.  measured  as  an  8- 
hour  TWA.  The  ACGIH  (1966)  also 
recommends  an  8-hpur  TWA  of  150  ppm 
with  the  addition  of  a  200-ppm  15- 
minute  STEL  n-Butyl  acetate  is  a 
coloriess  liquid  with  a  fruity  odor. 

n-Butyl  acetate  is  an  irritant  to  the 
eyes,  sldn,  and  respiratory  system.  In  a 
study  involving  cats  exposed  for  6  hours 
to  6100  ppm.  slight  narcotic  effects  were 
noted  (Flury  and  Wirth  1933).  When 
exposed  to  4200  i>pm  n-butyl  acetate  for 
6  days  at  6  hours  per  day,  cats 
experienced  slight  irritation  of  the 
respiratory  passage:  at  3100  ppm, 
changes  in  blood  cell  morphology  were 
recorded.  At  exposures  of  1000  ppm, 
these  cats  exhibited  slight  irritation  of 
the  eyes  and  salivation  (Flury  and  Wirth 
1933).  Air  concentrations  of  10.000  ppm 
(n-butyl  acetate  proved  fatal  to  rats 
after  8  hours;  4  hours  of  exposure  at  the 
same  level  produced  no  deaths  (Smyth, 
et  al.  1956).  A  paper  by  Sayers,  Schrenk. 
and  Patty  (1936)  reported  that  guinea 
pigs  demonstrated  eye  irritation  effects 
at  3300  ppm.  became  unconscious  after  9 


hours  exposure  to  7000  ppm,  and  died 
after  4  hours  of  exposiue  to  14,000  ppm. 

Human  volunteers  complained  that 
throat  irritation,  which  b^gan  at  an 
exposure  level  of  2000  ppm  n-butyl 
acetate,  worsened  and  became  quite 
severe  at  300  ppm  (Nelson.  Ege, 
Morwich  et  al.  1943). 

OSHA  is  proposing  an  8-hour  TWA  of 
150  ppm  and  a  200-ppm.  STEL  for  n-butyl 
acetate.  The  Agency  preliminarily 
concludes  that  these  limits  ate 
necessary  to  protect  workers  bom  the    ' 
risks  of  eye,  skin  and  respiratoiy 
irritation,  in  addition  to  narcotic  effects, 
potentially  associated  with  exposures  to 
-  this  substance  at  the  levels  permitted  by 
the  8-hour  limit  alone.  The  health 
evidence  forms  a  reasonable  basis  for 
proposing  a  revision  to  this  level  At  the 
time  of  the  final  rule,  OSHA  will 
establish  a  new  Hmit  for  n-butyl  acetate 
if  the  Agency  determines  that  this  limit 
will  substantially  reduce  significant  risk. 

n-BUTYL  LACTATE 

CAS:  136-22-7;  Chemical  Formula:  CiH>«Qi 

H.S.  No.  1053 

OSHA  currenUy  has  no  limit  for  n- 
butyl  lactate.  The  ACGIH-reconunended 
hmit  is  a  TLV-TWA  of  5  ppm.  Butyl 
lactate  is  a  coloriess  liquid  ester  of 
lactic  acid. 

lahumans,  prolonged  exposures  to  n- 
butyl  lactate  at  approximately  7  ppm. 
with  brief  peak  excursions  to  11  ppm, 
caused  headache,  irritation  of  the 
phar]mgeal  and  laryngeal  mucosa,  and 
coughing  in  all  workers,  and  occasional 
nausea,  vomiting,  and  sleepiness  in 
some  (Zuidema  and  Pel  1960,  as  cited  in 
ACGIH  1906,  p.  82).  Headache,  cou^ing. 
and  irritation  of  the  pharynx  were 
sometimes  related  to  n-butyl  lactate 
concentrations  of  4  ppm;  however,  no 
adverse  effects  were  observed  at  a 
concentration  of  1.4  ppm.  Studies 
employing  improved  sampling  and 
analytic  methods  have  subsequently 
conduded  that,  althou^  the  odor  of  n- 
butyl  lactate  is  discernible  at  the  7-ppm 
level,  this  concentration  does  not 
produce  objectionable  or  injurious  ~ 
effects  (Turner  1972). 

OSHA  proposes  a  limit  of  5  ppm  TWA 
for  n-butyl  lactate  to  protect  against  the 
risk  of  irritation,  headache,  nausea,  and 
coughing  associated  with  occupational 
exposures  to  this  substance.  However, 
the  Agency  notes  that  studies  show 
adverse  effects  at  levels  below  the 
proposed  5-ppm  limit  OSHA 
-specifically  requests  data  on  the  health    - 
effects  associated  with  exposures  to  this  * 
substance  and  the  airborne 
concentrations  at  which  such  effects 
occur.  The  health  evidence  forms  a 
reasonable  basis  for  proposing  a  new 


limit  for  n-butyl  botate.  At  the  time  of 
the  final  rule,  OSHA  will  promulgate  a 
new  limit  if  the  Agency  determines  that 
this  limit  will  substantially  reduce 
significant  risk. 

n-BUTYL  MERCAPTAN 

CAS:  109-79-6;  Chemical  Formula: 

CHiCHiCHtCHtSH 
H.S.  No.  1054 

This  chemical  is  used  as  a  solvent  and 
chemical  intermediate,  and  as  an 
odorant  for  natural  gas.  OSHA's  current 
limit  for  n-butyl  mercaptan  is  10  ppm  as 
an  8-hour  TWA.  The  ACGIH  has 
recommended  a  TLV-TWA  of  0.5  ppm. 
The  NIOSH  REL  for  n-butyl  mercaptan 
is  0.5  as  a  15-minute  short-term 
exposure. 

Humans  exposed  to  concentrations  of 
butyl  mercaptan  report  that  the  "readily 
noticeable"  odor  level  for  this  substance 
is  between  0.1  and  1  ppm,  although  the 
odor  threshold  is  significantly  below  this 
level  (ranging  from  0.001  to  0XXX)1  ppm). 
Gobbato  mid  Tecribiie  (1966)  have 
reported  that  symptoms  of  CNS  toxicity 
occurred  in  humans  exposed  for  1  hour 
to  concentrations  of  n-butyl  mercaptan 
believed  to  lie  in  the  range  of  50  to  500 
ppnt  These  same  authors  reported  that 
mucosal  irritation  occurred  in  human 
volunteers  exposed  to  4  ppm  of  ethyl 
mercaptan.  a  closely  related  substance. 
Irritation  did  not  occur  at  exposures  to 
0.4  ppm.  The  ACGIH  established  die 
TLV  at  0.5  ppm.  which  is  approximately 
halfway  between  0.1-  to  1.0-ppm  levels 
'  reported  as  being  readily  noticeable 
(ACGIH  1988).  Thus,  the  ACGIH  TLV 
was  not  set  at  a  level  designed  to 
protect  against  detecting  die  odor  of 
butyl  mercaptan.  but  to  avoid  the 
intolerable  odor  effects  of  higher 
concentrations  of  this  substanc&  NIOSH 
(1978)  recommended  a  15-minute  short- 
term  limit  of  0.5  ppm  because  the  toxic 
action  of  n-butyl  mercaptan.  like  that  of 
other  thiol  compounds,  is  expressed  as 
an  acute  effect.  NIOSH  conduded  that  a 
short-term  limit  was  more  appropriate 
than  a  TWA  limit  and  that  "use  of  a 
ceiling  [i.e..  short-term]  concentration 
instead  of  a  TWA  has  the  effect  of . 
increasing  the  protection  provided  to  the 
worker  about  twofold"  (NIOSH  1978.  p. 
85). 

OSHA  preliminarily  conckides  that 
the  current  PEL  for  n-butyl  mercaptan  is 
insufficient  to  protect  workers  from 
experiencing  the  adverse  acute  effects 
caused  by  exposure  to  this  substance. 
The  current  PEL  of  10  ppm  is  between  10 
and  100  times  higha  than  the 
concentration  of  n-butyl  mercaptan  that 
is  readily  detected  by  smell  and  is  more 
than  twice  the  concentration  reported  as 
causing  mucosal  irritation  for  a  dosely 
related  substance.  OSHA  finds  that 


workers  are  at  tiA.  of  these  acute  effects 
in  the  absence  of  a  mere  stringent  limit 
and  is  proposing  to  reduce  its  exposure 
limit  for  n-butyl  mercaptan  to  0.5  ppm 
TWA.  The  health  evidence  forms  a 
reasonable  basis  for  proposing  a 
revision  to  this  levd.  At  the  time  of  the 
final  rule.  OSHA  will  establish  a  new 
limit  for  n-butyl  mercaptan  if  the  Agency 
determines  that  this  limit  will 
substantially  reduce  significant  risk. 

CAMPHCm  (SYNTHETIC) 

CAS:  76-22-2;  Chemicai  Fonnula:  CioHifO 

H.S.Nal083. 

OSHA  currendy  has  a  limit  of  2  |q>m 
for  camphor.  The  ACGIH  recommends  a 
TLV-TWA  of  2  ppm  and  a  TLV-STEL  of 
3  ppm.  Synthetic  camphor  is  a  coloriess 
or  white  crystalline  substance  with  an 
aromatic  odor. 

Synthetic  camirikor  is  known  to  cause 
severe  injuries  in  animals  exposed  for 
prolonged  periods  by  Inhalation  to  6  mg/ 
m'.  Exposure  may  cause  convxdsions. 
congestion  and  changes  in  die 
gastrointestinal  tract  and  damage  to  the 
kidneys  and  bram  (Fluty  and  Zemik 
1931).  Animal  bioassays  showed  that 
ceunphor  was  not  carcinogenic  in  rats 
injected  subcutaiieously;  however,  when 
the  cancer  promoter,  croton  oil  was 
concurrentiy  applied  to  the  skin  of  mice, 
two  of  110  treated  mice  devdoped 
carcinomas  (Graffi  et  al.  1953). 

In  humans,  there  are  reports  of 
industrial  exposure  to  camphor  that 
resulted  in  coma,  dyspnea,  and 
headache;  one  fatality  from  inhalation  of 
the  vapor  has  been  noted  (Flury  and 
Zemik  1931).  Exposures  for  up  to  10 
months  is  a  synthetic  camphor-packing 
plant  are  reported  not  to  have  involved 
eye  and  nose  irritation  if  concentrations 
were  maintained  at  or  below  2  ppm 
(Gronka,  Bobkoski.  Tomchick.  and 
Rakow  1969).  However,  the  same 
authors  report  that  these  packing  plant 
workers  did  experience  nose  and  throat 
inflammation. 

OSHA  proposes  a  TWA  of  2  ppm  and 
a  STEL  of  3  ppm  for  synthetic  camphor 
to  prevent  the  risk  of  irritation  to  the 
eyes,  nose,  and  central  nervous  system 
potentially  associated  with  elevated 
exposures  to  this  substance.  The  Agency 
preliminarily  condudes  that  the 
combined  TWA-STEL  is  necessary  to 
reduce  this  risk.  The  health  evidence 
forms  a  reasonable  basis  for  proposing  a 
revision  to  this  level.  At  the  time  of  the 
final  mle,  OSHA  will  establish  a  new 
limit  for  synthetic  canq[)hor  if  th^ 
Agency  determines  that  this  limit  wUl 
substantially  reduce  significant  risk. 

CAPROLACTAM  (DUST) 

CAS:  106-60-2;  Chemical  Fonnula:  C^HnNO 

H.8.  Not  1064 


OSHA  has  bo  cuireiit  permissible 
exposure  limit  for  caprolactam  dust.  The 
ACGIH  recommends  a  1-mg/m*  TLV- 
TWA  for  this  substance,  with  a  short- 
term  exposure  limit  of  3  mg/m*. 
Caprolactam  is  a  white  crystalline  solid 
with  an  unpleasant  odor. 

In  humans,  caprolactam  has  been 
shown  to  be  a  convulsant  a  dermal  and 
respiratory  irritant  and  a'dermal 
sensitizer,  but  dosage  levels  in  humans 
are  ill-defined  (Ferguson  and  Wheller 
1973;  Tuma,  Fossela,  and  Waidhofer 
1981).  In  animpls,  exposure  to 
caprolactam  by  several  routes  can  cause 
convulsions,  tremors,  mydriasis, 
opisthotonus  (Elison,  Lein,  Zinger,  et  al 
1971;  Leia  Lein,  and  Tong  1971)  and 
salivation  (Goldblatt  et  al  1954). 
Cardiovascular  and  respiratory  effects 
have  been  reported  in  rabbits  and  cats, 
with  an  initial  increase  in  blood 
pressure  followed  by  a  decrease  in 
blood  pressure  and  an  increased 
respiratory  rate  (Goldblatt, 
Farquharson,  Bennett  and  Askew  1954). 
Weight  loss  and  initial  growth 
depression  occur  in  rates  and  mice 
(Morrison.  Ross,  and  Ruth  1980). 

One  animal  study  observed  that 
caprolactam's  convulsant  effects  on 
rats,  rabbits,  and  cats  occur  at  injection 
doses  above  100  mg/kg  (Goldblatt  et  al 
1954).  Results  of  studies  in  guinea  pigs 
were  consistent  with  these  findings 
(Hohensee  1951).  In  a  90-day  feeding 
study  of  dogs.  Burdock.  Koiwick, 
Alsakor,  and  Marshal  (1%84)  reported 
that  dogs  ^ven  dietary  dose  levels  of 
ai.  0.5.  and  1.0  percent  caprolactam 
showed  wei^t  losses  at  1.0  percent  and 
lesser  losses  at  0.5  percent.  Hematologic 
and  ophthalmologic  changes  did  not 
occur.  In  a  2-year  bioassay  of  rats  and 
mice,  caprolactam  was  not  observed  to 
be  carcinogenic  (NQ/NTP 1982).  A 
Polish  study  in  animals  observed 
hematologic  and  systemic  changes, 
increased  mortality,  kidney  and  liver 
damage,  and  growth  inhibition  in 
animals  given  daily  doses  of  50  or  100 
mg/kg  (Zwierzchowski  et  al.  1967). 

The  results  of  eariy  studies  of 
caprolactam's  teratogenicity  in  rats  and 
rabbits  indicate  that  it  is  not  teratogenic 
even  at  doses  as  high  as  1000  mg/kg/ 
day  (Gas.  Powers.  Robinson  et  al.  1984). 

Studies  of  industrial  exposures  to 
caprolactam  dust  in  Germany  report 
severe  irritation  on  inhalation  of  10 
percent  caprolactam  in  dust  (Hohensee 
1951).  Woik^s  experienced  a  bitter 
taste,  neiyousness,  epistaxia.  upper 
respiratory  tract  irritation,  and  dry  and 
splitting  skin  on  the  lips  and  nose 
(Hohensee  1951).  Ferguson  and  Wheller 
(1973)  found  that  some  workers  exposed 
to  caprolactam  vapors  experienced  nose 
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and  throat  irritation  at  concentrations 
above  10  ppm.  and  others  reported 
irritation  at  levels  below  10  ppm.  Direct 
contact  with  the  solid  form  of 
caprolactam  produces  primary  skin 
irritation  (Ferguson,  unpublished 
communication,  as  cited  in  ACGIH 1986, 
p.  96-2).  Brief  (unpublished 
communication,  as  dted  in  ACGIH  1966, 
p.  96-2)  also  reports  that  the  dust 
produces  skin  irritations 

OSHA  is  proposing  a  permissible 
exposure  limit  of  1  mg/m'TWA  and  a  3- 
mg/m*STEL  for  caprolactam  dust  to 
prevent  the  risk  of  respiratory  and  skin 
irritation  and  of  sensitization,  to  which 
workers  can  be  subjected  in  the  absence 
of  any  OSHA  limit  The  Agency 
preliminarily  concludes  that  this  '      I 
combination  of  limits  will  substantially 
reduce  this  risk.  The  health  evidence 
forms  a  reasonable  basis  for  proposing  a 
new  limit  for  caprolactam  (dust).  At  the 
time  of  the  final  rule,  OSHA  will 
promulgate  a  new  limit  if  the  Agency 
determines  that  this  limit  will 
substantially  reduce  significant  risk. 

CAPROLACTAM  (VAPOR) 

CAS:  106-60-2:  Chemical  Formula:  CJInNO 

H.S.  No.  1085 

OSHA  has  no  current  permissible 
exposure  limit  for  caprolactam  as  vapor. 
The  ACX^IH  recommends  a  TVL-TWA 
of  20  mg/m'  for  the  vapor,  supplemented 
by  a  STEL  of  40  mg/m».  Caprolactam  la 
a  white,  crystalline  solid  at  room 
temperature,  and  thus  high  vapor  levels 
occur  only  at  elevated  temperatures. 

The  health  effects  of  exposure  to 
caprolactam  vapor  are  identical  to  those 
described  for  caprolactam  dust,  except 
that  cfflitact  with  the  vapor  is  reported 
to  be  even  more  irritating  (Hohensee 
1951).  Workers  exposed  to  the  vapor  at 
approximately  12  ppm  complained  of  a 
bitter  taste  in  the  mouth,  nervousness, 
epistaxis,  upper  respiratory  tract 
congestion,  and  dry  and  spUtting  skin: 
other  workers  reported  experiencing 
heartburn,  flatulence,  and  a  heavy 
feeling  in  the  stomach  (Hohensee  1951). 

In  another  report  of  industrial 
exposure  to  the  vapor,  Ferguson  and 
Wheeler  (1973)  reported  that  workers 
routinely  exposed  to  unspecified  levels 
and  occasionally  to  concentrations  as 
high  as  100  ppm  for  18  years  reported 
severe  discomfort  from  burning  nose, 
throat,  and  eyes.  This  irritation  response 
was  dose-related,  with  no  workers 
reporting  effects  at  7  ppm  or  below, 
some  experiencing  transient  upper 
respiratory  tract  irritation  at  levels 
above  that,  and  others  reporting  eye 
irritation  at  concentrations  of  25  ppm 
and  above  (Ferguson  and  Wheeler  1973). 
Ferguson  (private  communication.  1972, 
as  cited  in  ACGIH  1986.  p.  96.1)  noted 


that  a  group  of  143  workers,  some  of 
whom  were  exposed  for  as  long  as  17 
years  to  vapor  concentrations  of  5  to  10 
ppm  showed  no  evidence  of  adverse 
effects.  At  higher  vapor  exposures  (53  to 
521  mg/m*).  all  subjects  experienced  eye 
irritation  (Ferguson,  private 
conununication,  1972).  Human 
volunteers  exposed  at  low  relative 
humidities  to  concentrations  of  the 
vapor  in  the  range  of  10  to  100  ppm 
showed  a  dose-related  response,  but  at 
higher  relative  humidities,  no  irritation 
was  observed  below  a  concentration  of 
14  ppm  (Ferguson  and  Wheeler  1973). 

OSHA  is  proposing  to  estabhsh  an  8- 
hour  TWA  exposure  limit  of  20  mg/m* 
for  caprolactam  vapor  and  to 
supplement  this  with  a  STEL  of  40  mg/ 
m*.  The  Agency  preliminarily  concludes 
that  this  combination  of  limits  will 
protect  woikers  from  the  risk  of  eye. 
upper  respiratory,  and  skin  irritation  to 
which  they  could  otherwise  be  exposed 
in  the  absence  of  any  OSHA  limit.  The 
health  evidence  forms  a  reasonable 
basis  for  proposing  a  new  limit  for 
caprolactam  vapor.  At  the  time  of  the 
final  rule,  OSHA  will  promulgate  a  new 
limit  if  the  Agency  determines  Ihat  this 
limit  will  substantially  reduce 
significant  risk. 

CESIUM  HYDROXIDE 

CAS:  21351-79-1;  Chemical  Formula:  CsOH 

RS.  No.  1077 

OHSA  oirrently  has  no  limit  for 
cesium  hydroxide.  The  ACGIH 
recommends  a  threshold  limit  vlaue  of  2 
mg/m*  as  an  8-hour  TWA.  Cesium 
hydroxide  is  a  colorless  or  yellowish 
fused  crystalline  mass:  it  is  the  strongest 
base  knovim  and  is  highly  soluble  in 
water  and  alcohol. 

Animal  studies  indicate  that  cesium 
hydroxide  has  an  acute  oral  toxicity  of 
about  one-third  that  of  potassium 
hydroxide,  which  causes  lesions  of  the 
nasal  septum  and  irritatjon  of  the  eyes 
and  respiratory  tract  (Kanpov  1971,  as 
cited  in  ACGIH  1966,  p.  496).  The  oral 
U^  for  cesium  hydroxide  in  rats  is  1016 
mg/kg.  A  concentration  of  5  percent 
cesium  hydroxide  did  not  produce  skin 
irritation;  however,  severe  irritation  of 
the  eyes  resulted  from  contact  with  a  5- 
percent  concentration  of  cesium 
hydroxide.  Cesium  hydroxide  does  not 
cause  skin  sensitization  (Johnson,  Lewis, 
and  Perone  1972). 

OSHA  proposes  a  TWA  of  2  mg/m*  as 
an  8-hour  permissible  exposure  limit  for 
cesium  hydroxide.  The  Agency 
t>reliminarily  concludes  that  this  Hmit 
will  protect  exposed  workers  bom  the 
risk  of  severe  eye  irritation  associated 
with  exposure  to  this  substance  at  the 
levels  permitted  in  the  absence  of  any 
OSHA  limit.  The  health  «videnGe  forma 


a  reasonable  basis  for  proposing  a  new 
limit  for  cesium  hydroxide.  At  the  time 
of  the  final  rule,  OSHA  will  promulgate 
a  new  limit  if  the  Agency  determines 
that  this  limit  will  substantially  reduce 
significant  risk. 

CHLORINE 

CAS:  7782-60-5:  Chemical  Formula:  CI. 

H.S.Nal079 

•The  current  OSHA  limit  for  chlorine  is 
a  1-ppm  ceiling  limit  The  ACGIH  has 
recommended  a  TLV-TWA  of  1  ppm 
with  a  TLV-STEL  of  3  ppm.  NIOSH 
(1976e)  has  recommended  a  limit  of  0.5 
ppm  over  a  l5-minute  sampling  duration. 

Exposure  to  chlorine  at  concentrations 
around  5  ppm  has  been  associated  with 
respiratory  symptoms,  erosion  of  teeth, 
and  inflammation  of  mucous  membranes 
(Flury  and  Zemik  1931:  Patty  1963). 
Ferris  et  al  (1964)  reported  sli^t  effects 
on  the  respiratory  system  in  workers 
exposed  to  chlorbie  ranging  from 
negligible  to  7  ppra.  Ropp  and  Henschler 
(1967)  reported  burning  of  the  eyes 
among  human  subjects  exposed  to  0.4 
ppra;  some  of  these  subjects  reported 
painful  eyes  after  15  minutes'  exposure 
to  this  level.  In  a  separate  te^t  subjects 
reported  respiratory  irritation  upon 
exposure  to  0.5  i^m,  and  a 
concentration  df  1  ppm  was  described 
as  being  uncomfortable. 

After  revie%ving  these  reports,  the 
ACGIH  recommended  the  1-ppm  TLV- 
TWA  and  3-ppm  TLV-STEL  to 
"minimize  chronic  changes  in  the  lungs, 
accelerated  aging,  and  erosion  of  the 
teeth"  (ACGIH  1966.  p.  117).  NIOSH 
(1976e)  reviewed  these  studies,  as  well 
as  others  (Matt  1880;  Beck  1959)  that 
reported  ocular  and  respiratory 
irritation  associated  with  exposure  to 
.  chlorine  levels  of  around  1  ppm  for  30 
minutes  or  less.  NIOSH  (1976e) 
recommended  a  15-minute  0.5-ppm  limit 
to  prevent  possible  eye  ahd  respiratory 
tract  irritation. 

The  current  OSHA  limit  for  chlorine  (1 
ppm  ceiling)  and  the  ACGIH  TLVs  (1 
ppm  TWA  and  3  ppm  STEL)  are 
inadequate'to  protect  against  the  risk  to 
woikera'  health.  Studies  show  that 
humans  exposed  to  0.4  ppm  experienced 
burning  of  the  eyes,  and  when  exposed 
to  0.5  ppm  they  experienced  respiratory 
irritation.  The  subjects  were 
"uncomfortable"  when  exposed  to  1 
ppm -of  chlorine.  OSHA  therefore 
proposes  adoption  of  the  NIOSH  REL 
(0.5  ppm  ceiling)  to  prevent  possible  eye 
and  respfratory  irritation  and  thus 
substantially  to  reduce  this  risk.  The 
Agency's  preliminary  feasibility 
analysis  is  based  on  limited  data  at  this 
level;  additional  feasibility  information 
is  requested  from  the  public.  The  health 


evidoioe  forms  a  reasonable  basis  for 
proposing  a  revision  to  Uiis  level.  At  the 
time  of  the  final  rule.  OSHA  will 
establish  a  new  limit  for  chlorine  if  the 
Agency  determines  that  this  limit  will 
substantially  reduce  significant  risk. 

CHLOROACETYL  CHLORIDE 

CAS:  79-04-9:  Chemical  Formula:  QCHiCOCl 

H.S.  No.  10B3 

OSHA  has  no  current  limit  for 
cUoroacetyl  chloride.  The  ACGIH 
recommends  a  TLV-TWA  of  a05  ppm. 
Chlofoacetyl  chloride  is  a  coloriess 
liquid  with  a  pungent  odor. 

The  oral  LOm  in  raU  fed  this     * 
substance  is  between  0.12  and  0.25  g/kg. 
ChlorOacetyl  chloride  is  corrosive  to  the 
skin  and  eyes,  and  skin  absorption  of 
this  substance  can  be  lethal.  Inhalation 
of  4  ppm  for  5  to  10  minutes  caused 
respiratory  problems  in  rat^  however, 
no  effect  was  observed  in  these  animals 
when  they  inhaled  2.5  ppm  for  a  period 
of  7  hours  (Dow  Chemical  Company 
1977.  as  dted  in  ACGIH  1986.  p.  122).' 
Thirty-day  inhalation  studies  with  rats, 
mice,  and  hamstera  showed  eye  and 
respiratory  irritation  at  2.5  ppm  and  no 
effect  at  0.5  ppm  (Dow  Chemical 
Company  1977,  as  dted  in  ACGIH  1986. 
p.  122). 

Reports  of  the  acute  effects  assodated 
with  exposure  to  cfaloracetyl  diloride  in 
humans  indude  mild  to  moderate  skin 
bums  and  erythema,  eye  burns  and 
tearing,  cough,  dyspnea,  and  cyanosis, 
as  weU  as  mitd  gastrointestinal  effects. 
Eye  and  respiratory  irritation  occurred 
in  an  indusbial  setting  characterized  by 
an  eiqxisure  level  of  OXMJO  to  0.017  ppm, 
with  excursions  as  high  as  0.140  ppm 
(Dow-Chemioal  Company  1977.  as  dted 
in  ACGIH  1986.  p.  122).  An  acddental 
drenching  with  a  mixture  contaiidng 
chloroaoetyl  chloride  resulted  in 
extensive  first-  and  second-d^ree 
bums,  pulmonary  edema,  and  three 
episodes  of  cardiac  arrest,  flawed  by 
coma  and  anoxia-induced  brain  damage 
(Pagnotto  1978,  as  dted  in  ACGIH.  p. 
122).  Other  ingredients  of  the  mixture 
invdved  in  the  acddent  Induded 
xylidine.  benzene,  and  sodium 
carbonate.  Rescuers  of  this  victim 
experienced  hand  blisters,  chest 
tightness,  and  nausea  for  2  days. 

OSHA  proposes  a  PEL  otOJ05  ppm 
TWA  for  chlcnoacetyl  chloride.  The 
Agency  preliminajy  concludes  that  this 
limit  is  necessary  to  protect  exposed 
employees  frtMn  the  risk  of  eye.  skin, 
and  respiratory  irritation: 
gastrointestinal  effects;  and  severe 
systemic  effects,  including  life- 
threatening  coma,  cardiac  arrestand 
pulmonary  edema,  to  whichWorkers 
could  presently  be  exposed  in  the 
absence  of  any  OSHA  Umit  The  health 


evidence  forms  a  reasonable  basis  for 
proposing  a  new  limit  for  chloroaoetyl 
chloride.  At  the  time  of  the  final  rule, 
OSHA  will  promulgate  a  new  limit  if  the 
Agency  determines  that  this  limit  will 
substantially  reduce  significant  risk. 

o-chlorobenzylidene 
malononitrile 

CAS:  2eg8-«l-l:  Chemical  Foraiula: 

ClGiH.CH-:C(CN)i 
H.S.  No.  1084 

OSHA's  existing  PEL  for  o- 
chlorobenzylidene  pialononitrile 
(OCBM)  is  0.05  ppm  as  an  8-hour'TWA. 
The  ACGIH  recommends  a  ceiling  limit 
of  0.05  ppm,  with  a  skin  notation,  o- 
chlorobenzylidene  malononitrile  is  a 
white  crystalline  solid  with  a  pepper- 
like odor. 

This  substance  has  extremely 
irritating  properties.  It  causes  intense 
eye  and  skin  irritation,  counting, 
difficulty  in  breathing,  chest  tightness, 
running  nose,  dizziness,  nausea,  and 
vomiting.  These  effects  are  evident  on 
exposure  to  concentrations  between  12 
and  20  mg/m*.  and  they  become 
incapadtating  within  20  seconds  of 
exposure;  the  effects  persist  for 
approxinlAtely  S  to  10  minutes  after  the 
victim  has  been  removed  to  fresh  afr 
[Military  Chemistry  and  Chemical 
Agents  19&3). 

OCBM  is  only  slightly  toxic  to 
laboratory  animals  when  they  are 
exposed  (ntravenously,  subcutaneously. 
or  through  inhalation  (Punte,  Weimer, 
Ballard,  and  Wilding  1962).  In  animals,  it 
has  been  demonstrated  that  OCBM  is 
metabolized  by  the  body  to  cyanide 
.  (Frankenberg  and  Sorbo  1973).  Short- 
term  exposures  to  high  levels  of  OCBM 
did  not  cause  carcin^nic,  teratogenic, 
or  embryolethal  effects  in  animals 
(McNamara  et  al.  1973). 

Thres  of  four  bumcui  volunteers 
exposed  to  a  1.5-mg/m*  concentration  ot 
OCBM  aerosol  dispersed  &t>m  a  10- 
percent  solution  in  methylene  diloride 
for  90  minutes  developed  headaches, 
and  one  showed  mild  eye  and  nose 
irritation.  Headaches  persisted  for  24 
hours  in  two  subjects.  At  4  to  5  mg/m*. 
subjects'  problem-solving  abilities  were 
affected  and  diey  showed  eye  Irritation. 
conjtmctivitiB.  lacrimation,  and  skin 
burning  (Punte,  Owens,  and  Gutentag 
1963).  Odier  researchers  observed  no 
persistent  clinical  abnormalities  in 
seven  subjects  exposed  to  OCBM  at 
concentrations  ranging  friMn  1  to  13  mg/ 
m*  over  a  15-day  pniod;  however,  none 
of  these  subjects  developed  a  tolerance 
for  the  compound.  Severe  skin 
senitizatioa  has  also  been  reported  in 
woikers  handling  OCBM  (Sdiumes  and 
Taylor  1973). 


OSHA  is  proposing  a  ceiling  lindt  of 
0.05  ppm  and  a  skin  notation  for  o- 
chlorobenzylidene  malononitrile.  The 
Agency  preliminarily  concludes  that 
these  limits  are  necessary  to  protect 
workers  from  the  risk  of  severe  eye  and 
upper  respiratory  tract  irritation,  skin 
sensitization,  dyspnea,  nausea, 
lacrimation.  vomiting,  and  performance 
decrement  associatc»d  with  brief 
exposures  to  this  substance.  The  health 
evidence  forms  a  reasonable  basis  for 
proposing  a  revision  to  this  level  At  the 
time  of  the  final  rule,  OSHA  will 
establish  a  new  limit  for  o- 
chlorobenzylidene  malononitrile  if  the 
Agency  determines  that  this  limit  will 
substantially  reduce  significant  risk: 

CYANOGEN 

CAS:  460-19-5;  Chemical  Formula:  (CN)i 

H.S.  No.  1105 

OSHA  currenUy  has  no  limit  for 
cyanogen.  The  ACGIH  recommends  a 
TLV-TWA  of  10  ppm  for  this  colorless 
gas,  which  has  a  pungent  almond-like 
odor. 

The  acute  toxidty  for  cyanogen  In 
various  animal  spedes  is  high  (Flury 
and  Zemik  1931).  One-hundred  ppm  was 
fatal  to  cats  in  2  to  3  hours,  and  400  ppm 
was  fatal  to  rabbits  in  less  than  2  hours. 
However,  rabbits  exposed  to  100  ppm 
for  4  hours  showed  practically  no 
effects.  Cats  exposed  to  50  ppm  were 
severely  affected  but  recovered  (Flury 
and  Zemik  1931).  Investigations  in  the 
rat  suggest  that  cyanogen  is 
approximately  10  times  less  acutely 
toxic  ihan  is  hydrogen  cyanide 
(McNemey  and  Schrenk  1960). 

Human  tests  showed  that  subjects 
experienced  almost  immediate  eye  and 
nasal  irritation  at  exposures  of  16  ppra 
(McNemey  and  Schrenk  1960). 

OSHA  proposes  a  PEL  of  10  ppm 
TWA  for  cyanogen.  Because  of  the  high 
acute  toxidty  of  this  substance  in 
experimental  animals,  the  Agency 
preliminarily  condudes  that  this  limit  is 
necessary  to  protect  against  the  risk  of 
irritation  and  systematic  effects 
assodated  with  exposure  at  the  levels 
permitted  in  the  absence  of  any  OSHA 
limit  The  health  evidence  forms  a 
reasonable  basis  for  proposing  a  new 
limit  for  cyanogen.  At  the  time  of  the 
final  rule,  OSHA  will  promulgate  a  new 
limit  if  the  Agency  determines  that  this 
limit  will  substantially  reduce 
significant  risk. 

CYANOGEN  CHLORIDE 

CAS:  S08-77-4:  Chemical  Fomiula:  CICN 

H.S.  No.  1108 

OSHA  currently  has  no  limit  for 
cyanogen  chloride.  The  ACGIH 
recommends  a  ceiling  limit  of  0.3  ppm 


21>32 

for  this  colori«M  liquid  or  gas,  whidi 
has  a  puageot  odor. 

The  chtonic  effects  of  qr  anogen 
chloride,  whidi  inchide  hoarseaoess. 
conionctivitis,  and  edema  of  the  eyefid, 
have  kng  been  recognised  {Raed  igao). 

Fhirjr  and  Zendk  (1831)  obenved  the 
effects  of  expoaare  to  cyanogen  cdiloride 
in  five  animal  spedies.  In  mice,  a 
concentratian  of  appcoadmatefy  500  ppm 
was  fatal  within  3  minutes;  in  cats,  120 
ppm  was  fatal  In  3,5  minutes;  48  ppra 
was  iatallo  dogs  in  6  hours;  in  goats,  a 
1000-ppm  oqMsure  far  3  ndnutes  caoMd 
death  after  70  hoars;  and  1200  ppm  was 
fatal  to  die  rabbit  Several  other  studies 
have  demmstrated  that  »«i<M"»^f 
exposed  to  cyanogen  chloride  exhibit 
pulmonary  edema  and  interference  with 
cellular  metabolism  Uaodorf  and 
Bodansky  1946;  Aldrich  and  Evans 
1946). 

Human  data  indicate  that  1  ppm  is  the 
lowest  irritant  concentration  for  a  10- 
minute  exposure;  2  ppm  was  intolerable 
for  this  time  period,  and  48  ppm  was 
fatal  in  30  minutes  (Prentiss  1937).  The 
Michigan  Department  (rfPobHc  Health 
(1977)  reported  diat  a  concentration  of 
about  0L7  ppm  caused  severe  eye  and 
nasal  faritation.  forcing  workers  to  quit 
the  area. 

OSHA  is  proposing  a  ceiling  limit  of 
0.3  ppm  for  cyanogen  ddoride.  The 
Agency  pre&nfaiarily  conchdes  that  this 
ceiling  is  necessary  to  protect  exposed 
workers  from  the  risks  of  severe 
irritation,  metabolie  effects,  and 
pdmonary  edema  associated  with 
exposure  to  this  substance  at  the  levels 
permitted  by  the  absence  of  any  O^IA 
limit  The  heahh  evidence  forms  a 
reasmable  ba^  fcmpropoeing  a  new 
limit  for  cyanogen  cMoride.  At  the  time 
of  the  final  rale,  OSHA  will  promulgate 
a  new  limit  if  the  Agency  determines 
that  diis  limit  will  subtantially  reduce 
significant  risk. 

DIBUTYL  PHOSPHATE 
CA&  VP-m-^  Chenical  PorrauU:  (a- 
GlUtMOHJPO 

lLS.No.ni9  ! 

OSHA  currently  has  an  8-hour  TWA 
PEL  of  1  ppm  for  dibutyl  phosphate.  The 
ACGIH  recommends  a  TLV-TWA  of  1 
ppm  and  a  TLV-STEL  of  2  ppm  for  this 
pale  amber  Hquid. 

There  are  no  published  reports  of 
toxic  reactions  caused  by  exposure  to 
dibutyl  phosphate.  However,  in  a 
personal  communication  to  the  ACGIH, 
Mastromatteo  reported  that  workers 
exposed  to  relatively  low  levels  of 
dibutyl  phoei^ate  developed  respiratory 
tract  irritation  and  headache 
(Mastromatteo,  as  cited  in  ACGIH  1966. 
p.  175). 
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0»1A  is  pwipoaiHg  en  d4io«  TWA 
PEL  of  1  ppm  and  a  IS^ainnte  SIEL  ol  2 
ppm  for  dtbtitylphoqihate.  The  Agmcy 
preliminarily  condades  tfaet  both  ■ 
TW  A  end  a  8TEL  are  naoeMary  to 
protect  exposed  woikeia  from  the  risk  of 
respiratory  tract  irritatiaa  and 
headaches  reported  at  low  levris  of  - 
exposure  and  to  substantiaUy  reduce 
this  risk.  This  health  evidence  fonns  a 
reasonable  basis  for  proposing  a 
revision  to  this  level.  At  the  time  of  the 
final  rule.  OSHA  will  estaMish  a  new 
limit  for  dibut^  pfaoephate  if  die  Agency 
determines  that  tids  limit  will 
substantially  reduce  significant  risk. 

1.3-DICHLORO-5.8-inMCTHYLHYDANTOIN 
CAS:  118-52-6;  Chemical  Ponmila: 

aivciiNiOk 

RS.  No.  1122 

OSHA  carrsntly  has  a  Ikait  (tf  0.2  mg/ 
m'  TWA  for  1,3-dichloro^S- 
dimethylfaydantmn  (DCDMH).  The 
ACGIH  recommends  a  TLV-TWA  of  0.2 
mg/m*TWA«nd  a  TLV-STEL  OF  0.4 
mg/m*  far  this  wiAte  powder,  which  has 
a  mild  odor  similar  to  that  <tf  chlorine. 

l,3-Oichloro-5,5-dimethyIhydentoin 
produces  systemic  toxidly  in  laboratory 
animals.  The  acute  oral  LDbe  in  rats  of 
both  sexes  is  542±  84  mg/kg  «dien 
administered  as  a  lO^iereent  aqueous 
suspension.  Rats  dying  within  48  hours 
of  administration  showed 
gasbt)intestinai  hemofrfaage  at  necropsy. 
The  animals  tolerated  aqueous  solutions 
of  DCEHnlH  maintained  at  20-ppm 
available  chloitee  (Indastrial  Bio-Test 
Laboratories,  as  dted  AOGIH 1988,  p.  • 
183). 

Limited  homaa  exposure  data  have 
been  provided  by  Baier,  who  reported 
that  indtvidoals  e3q>erienced  extrraae 
reqitratory  tiritatloii  at  an  average  level 
of  1.97  Bg/m*.  but  that  some 
experienced  this  degree  of  irritation 
even  at  0.7  mg/m*  (Baier.  as  dted  in 
ACGIH  1966.  p.  183). 

OSHA  is  proposing  a  PEL  of  02  mg/ 
m*  TWA  and  a  STQ,  of  04  mg/m*  lor 
DCDMR  These  limits  are  based  on 
evidenoe  of  systemic  toxidty  in 
laboratory  animals  and  respiratory 
irritation  at  low  exposure  levels  in 
human  subjects.  The  Agency 
prelminarily  condndes  that  both  a 
TWA  and  STEL  are  required  to  protect 
expoaad  woricers  from  the  risk  of 
respitatocy  irritatiou  that  has  been 
shown  to  occur  at  levels  only  sli^tly 
above  the  level  specified  by  the  S-hour 
TWA  limit  OaiA  bdieves  that  the  two 
limits  will  reduce  this  risk  substantially. 
The  health  evidence  forms  a  reasonable 
basis  for  propoaiag  a  revisiaB  to  diis 
leveL  At  the  time  trf  the  final  rale.  OSHA 
will  establish  a  new  Umit  for  14- 
dichloro-5,5-dimethylhydantoin  if  die 


Ageaeydelermines  tiiat  tfds  limit  will 
sarfMtantfarily  rsdaca  st^dflcant  risk. 

DICHLOROBTHYL  BIHER 
CAS:  11I-44-C:  GhcBMcal  Fonnula: 

(CHtdCRikO 
H.&Nall27 

OSHA  curreaUy  has  a  15-ppm  ceiling 
Umit  with  a  skin  notation,  for 
dichloroethyl  ether.  The  ACGIH 
recommends  a  TLV-TWA  of  5  ppm  with 
a  TLV-SIEL  of  10  ppm,  also  with  a  skin 
notation.  Dichlorpethvl  ether  is  a 
colorless,  flammable  uquid  with  a 
nauseating  odor. 

The  primary  health  hasards 
associated  with  eiqMSure  to  this 
substance  are  irritatioii  of  the  eyes  and 
respiratory  systeat  aad  pulmonary 
damage.  Schrenk.  Patty,  and  Yant  (1983) 
report  that  guinea  pigs  exposed  to  the 
vapor  of  diditoroethyl  ethier  at  500  n>m 
experienced  immediate  and  severe  eye 
and  nose  irritation,  respiratory 
disturbances  after  1.5  to  3  hmirs.  and 
death  after  5  to  Ohouts.  Lunft  kidney, 
liver,  and  brain  damage  were  also 
obsCTved  in  these  animals;  exposure  to  a 
reduced  level  of  106  ppm  caused 
eventual  death  after  10  hoars  of 
continuous  exposure.  A  one-hour 
exposure  to  105  k»i  caused  irritation 
only  (Carpenter,  SmjUii,  and  Ponani 
1940).  At  35  ppm.  Cor  an  unspedfied 
duration,  irritation  but  no  other  adverse 
effects  were  observed  (Schrenk.  Patty, 
and  Yant  1933).  Rats  responded 
similarly,  with  4-hour  eiqiosures  to  250 
ppm  proving  lethal  (Carpenter.  &nyth, 
and  Ponani  1940). 

Jlepeeted  exposures  to  80  ppm  (7 
hours/day,  6  days/week  far  130  days) 
caused  no  serious  inlory  in  rats  or 
guinea  pigs;  only  mild  stress-related 
effects  were  noted  (Koayan  1969). 
However,  odier  stndies  of  gainea  pigs 
have  shown  mild  primaiy  tmtative 
effects  on  the  skin,  and  fatalities 
occaned  when  300mg/kg  was  applied 
derraally  as  a  pore  liquki  for  24  hours 
(Smyth.  )r.  and  Carpoiter  1948).  Direct 
contact  of  dicUoioefiijd  ether  with  the 
eye  causes  moderate  pain,  conjunctival 
irritation,  and  transient  corneal  injury 
(Carpenter  and  Smyth  1946).  A  sufficient 
amount  of  didilaraethjd  ether  can  be 
absorbed  through  die  skfai  to  be  lethal 
(Carpenter  «ad  Smyth  1948).  Mice  have 
been  reported  to  devdop  hepatomas 
after  pnloaged  oral  administration  (80 
weeks)  at  300  mg/kg  (fames  at  aL  1980). 

Humans  exposed  Mefly  to  ' 
dichloroethjri  ether  at  ooacenlnflons 
above  550  ppm  experienced  intoIcTaUe 
eye  and  nasal  iititation.  witii  coughing, 
nausea,  and  retching.  Conoentretions 
between  100  and  260  ppm  were  irritating 
but  tolerable;  however,  the  odor  of 


dichloroethyl  ether  was  still  nauseating 
at  35  ppm  (Schrenk,  Patty,  and  Yant 
1933).  Eye  irritation  has  been  reported 
&t>m  industrial  exposure  to  a 
concentration  of  dichloroethyl  ether  of 
2.5  ppm  (Bell  and  Jones  1958).  A  single 
fatality,  presumably  from  inhalation  of 
ttie  vapor,  has  been  reported  but  not 
documented  (Elkins  1959). 

OSHA  proposes  an  8-hour  TWA  limit 
of  5  pm  and  a  STEL  of  10  ppm,  with  a 
skin  notation,  for  dichloroethyl  ether. 
The  Agency  preliminarily  condudes  that 
this  combination  of  limits  will  protect 
woikers  against  the  risk  of  irritation, 
lung  injury,  and  nausea  assodated  with 
occupational  exposure  to  elevated  levels 
of  dichloroethyl  ether.  The  skin  notation 
is  proirased  because  dichloroediyl  ether 
can  cause  systemic  toxidty  if 
percutaneously  absorbed.  The  health 
evidence  forms  a  reasonable  basis  for 
proposing  a  revision  to  this  level  At  the 
time  of  the  final  rule,  OSHA  will 
establish  a  new  limit  for  dichloroethyl 
ether  if  the  Agency  determines  that  this 
limit  will  substantially  reduce 
sigoificant  risk. 

2.2-DICHLOROPROPIONlC  ACID 
CAS:  75-40-0;  Chemical  Formulal 

CHiCCkCOOH 
H.S.  No.  1130 

OSHA  currently  has  no  limit  for  2,2- 
didilororopionic  add.  The  ACGIH 
recommends  a  TLV  of  1  ppm  TWA  for 
this  liquid. 

In  a  communication  to  the  ACGIH 
(1986,  p.  190),  the  Dow  Chemical 
Company  (1977)  reported  that  2,2- 
dichloropropionic  acid  is  corrosive  to 
the  skin  and  can  cause  permanent  injury 
to  the  eye.  The  oral  LDbo  in  rats  is 
between  0.7  and  1  g/kg.  Seven-hour 
exposures  to  a  saturated  atmosphere  of 
the  acid  vapor  caused  no  ill  effects  in 
rats,  and  a  120-day  study  of  dietary 
exposure  in  rats  showed  a  no-effed 
level  of  15  mg/kg/day  (Dow  Chemical 
Company,  as  dted  in  ACGIH  1986,  p. 
190). 

Acute  human  exposures  have  been 
reported  to  cause  mild  to  moderate  skin, 
eye.  respiratory,  and  gastrointestinal 
irritation.  Minimal  respiratory  irritation 
was  observed  in  woricers  exposed  at 
.  concentrations  of  between  2  and  7  ppm 
(ACGIH  1966,  p.  190). 

OSHA  is  proposing  s  PEL  of  1  ppm 
TWA  for  2j-dichloropropionic  add.  The 
Agency  preliminarily  condudes  that  diis 
limit  will  proted  exposed  workers  bom 
the  risk  of  eye,  respiratory,  and 
gastrointestinal  irritation  at  the  levels 
permitted  in  the  absence  of  any  OSHA 
limit  The  health  evidence  forms  a 
reasonable  basis  for  proposing  a  new 
limit  for  2,2-dichloropropionic  acid.  At 
the  time  of  the  final.rule,  OSHA  wUl 


promulgate  a  new  limit  if  the  Agency 
determines  that  this  limit  will 
substantially  reduce  significant  risk. 

DIETHYLAMINE 

CAS:  10e-8»-7;  CHEMICAL  FORl^AJLA: 

(C,H,)iNH 
H.S.No.n37     . 

OSHA's  current  limit  for  diethylamine 
is  25  ppm  as  an  8-hour  TWA.  The 
ACGIH  has  established  an  8-hour  TLV- 
TWA  of  10  ppm  and  a  15-minute  STEL 
of  25  ppm  for  this  substance,  which  is  a 
coloriess  liquid  with  an  ammonia-like 
odor. 

Diethylamine  is  a  strong  irritant  of  the 
eyes,  skin,  and  mucous  membranes,  and 
chronic  sublethal  exposures  cause 
tracheitis,  bronchitis,  pneumonitis,  and 
puhnonary  edema  (ACGIH  1986,  p.  197). 
In  rabbits,  the  dermal  LDm  is  0.82  ml/kg, 
and  instillation  of  solutions  of  1  percent 
or  greater  into  the  eyes  of  rabbits 
caused  corneal  opadty  (Sutton  1963). 
Direct  contact  of  the  skin  with 
diethylamine  causes  necrosis  (ACGIH 
1986,  p.  197).  Rabbits  exposed  7  hours/ 
day,  5  days/week  for  6  weeks  to  50  or 
100  ppm  diethylamine  survived:  those 
exposed  to  SO  ppm  showed  marked  lung 
and  corneal  irritation,  and,  occasionally, 
degeneration  of  the  heart  muscle 
(Brieger  and  Hodes  1951).  In  the  animals 
exposed  to  lOO  ppm,  these  changes  were 
more  severe,  and  the  parenchymatous 
degeneration  of  the  heart  muscle  was 
mariced  (%eger  and  Hodes  1951). 

OSHA  is  proposing  an  8-hour  TWA  of 
10  ppm  and  a  STEL  of  25  ppm  for 
diethylamine.  The  Agency  preliminarily 
condudes  that  this  combined  limit  will 
protect  woricers  bom  the  risk  of  skin 
bums,  corneal  injury,  pulmonary 
irritation,  and  skin,  eye,  and  upper 
respiratory  tract  irritation  potentially 
associated  with  exposures  to  this 
substance  at  the  levels  permitted  by  an 
8-hour  limit  alone.  The  health  evidence 
forms  e  reasonable  basis  for  proposing  a 
revision  to  this  level  At  the  time  of  the 
final  rule,  OSHA  will  establish  a  new 
limit  for  diethylamine  if  the  Agency 
determines  that  this  limit  will 
substantially  reduce  significant  risk. 

DUSOBUTYL  KETONE 

CAS:  106-83-8;  Chemical  Fonnula: 

((CH.)iCHa^]aCO 
RS.  No.  1140 

OSHA  currently  has  an  8-hour  limit  of 
50  ppm  TWA  for  diisobutyl  ketone. 
NIOSH  recommends  a  10-hour  TWA  of 
25  ppm,  and  the  ACGIH  has  established 
a  TWA  limit  of  25  ppm  for  this  clear 
liquid  with  a  mild  e^er-like  odor. 

The  primary  health  effects  assodated 
with  exposure  to  diisobutyl  ketone  are 
eye,  nose,  and  throat  irritation,  although 
experimental  animals  have  shown  some 
systemic  effects.  Diisobutyl  ketone  has  a 


uniformly  low  acute  toxicity  by  all 
routes  of  exposure.  Rats  and  guinea  pigs 
survived  single  exposures  of  from  7.5  to 
16  hours  to  essentially  saturated  vapor 
(McOmie  and  Anderson  1949).  Smyth 
and  oo-workers  (1949)  reported  that  five 
of  six  rats  died  after  exposure  to  2000 
ppm  for  8  hours:  they  also  reported  a 
percutaneous  LDko  for  rabbits  of  greater 
than  20  ml/kg.  Direct  application  of 
diisobutyl  ketone  to  rabbit  skin  was 
only  mildly  irritating,  and  no  eye 
irritation  was  reported  after  instillation 
into  the  rabbit  eye.  The  oral  toxicity  for 
the  rat  was  reported  as  5.8  g/kg  (Smyth 
et  al  1949).  Carpenter  and  Smyth  (1946) 
reported  a  no-effect  level  for  diisobutyl 
ketone  of  125  ppm  in  rats  and  guinea 
pigs  given  thirty  7-hour  exposures.  At 
250  ppm,  tha  liver  and  kidney  weights  of 
female  rats  increased,  and  the  liver 
weights  of  male  guinea  pigs  decreased; 
at  levels  of  530  and  920  ppm,  rats 
showed  increased  liver  and  kidney 
weights;  and  at  1650  ppm.  increased 
mortality  was  noted  (Carpenter  and 
Smyth  1946). 

Silverman.  Schulte,  and  First  (1946) 
reported  eye  irritation  and  complaints  of 
objectionable  odor  in  volunteer  human 
exposures  to  concentrations  above  25 
ppm.  No  worker  illnesses  have  been 
linked  to  diisobutyl  ketone  exposure 
(ACGIH  1986,  p.  203) 

OSHA  proposes  a  TWA  limit  of  25 
ppm  for  diisobutyl  ketone.  The  Agency 
preliminarily  concludes  that  this  limit 
will  protect  workers  against  the  risk  of 
irritation  that  is  asociated  with 
workplace  exposures  to  diisobutyl 
.  ketone  levels  greater  than  25  ppm.  The 
heahh  evidence  forms  a  reasonable 
basis  for  proposing  a  revision  to  this 
level  At  the  time  of  the  final  rule,  OSHA 
will  establish  a  new  limit  for  diisobutyl 
ketone  if  the  Agency  determines  that 
this  limit  will  substantially  reduce 
significant  risk. 

EPICHLOROHYDRIN 

CAS:  10e-8»-8:  Chemical  Fonnula:  CiHiClO 

RS.  No.  1158 

OSHA  currently  has  a  Umit  on  S  ppm 
TWA,  with  a  skin  notation,  for 
epichlorohydrin.  the  ACGIH  has 
estabUshed  a  limit  of  2  ppm  TWA.  also 
with  a  skin  notation.  NIOSH 
recommends  reducing  employee 
exposure  to  the  lowest  feasible  limit 
and  considers  epichlorohydrin  a 
carcinogen. 

In  animals,  epichlorohydrin  is 
irritating  and  systemically  toxic  by  all 
routes  of  exposure  (Shell  Chemical 
Corporation  1958,  as  cited  in  ACGIH 
1986,  p.  233).  Fatalities  are  caused  and 
central  nervous  system  and  respiratory 
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tract  effects  resulting  from  exposure  to 
high  concentrations. 

In  mice,  single  30-nunute  expoeures  to 
8300  ppm  of  epichlorohydrin  vapor 
caused  muscular  paralysis  and  death 
from  respiratory  biiure;  «iiniln>  results 
have  been  reported  for  dermal 
application  of  the  liquid  at  0.5  ml/kg  in 
rats,  and  repeated  oral  adoiinistratioa  at 
ai  mg/kg  in  mice  (Shell  Chemical       i 
Corporationl980.  as  cited  in  ACGIH 
1986,  D.  233).  At  32  ppm  (7  hours/day,  6 
days/week)  for  91  days,  rats  failed  to 
show  normal  weight  gain,  and  at  14  ppm 
they  showed  increased  kidney  size     | 
{ACGIH  1988,  p.  233).  Gage  (1950)        I 
confirmed  these  findings  and 
demonstrated  lung,  liver,  and  kidney 
injury  in  rata  from  repeated  6-hour 
exposures  at  concentrations  ranging 
from  17  to  120  ppm.  No  effects  were 
observed  by  diis  author  at  9  ppm.  The 
oral  lAa  in  rats  is  repwted  as  260  mg/ 
kg,  and  the  dermal  LIlb«  in  rabbits  is 
reported  as  755  mg/kg  (Lawrence  1972). 
A  4-hoar  exposure  at  a  level  of  250  ppm 
was  fatal  to  rats  (Carpenter  1949). 

There  have  also  been  reports  of 
carcinogenicity  in  mice  frtjxn  dermal 
application  and  subcutaneous  injection 
(Van  Diraren  et  al.  1974),  as  weU  as 
reprodoctrve  effects  from  injestion;      | 
mutagenic  effects  were  observed  in 
microbial  systems  and  in  the  fruit  fly 
(NIOSH 1978). 

In  humans  exposed  to  concentrations 
above  100  ppm  for  brief  periods,  limg 
edema  and  kidney  lesions  have  been 
repOTted  (NIOSH  1976).  Exposing  at  20 
ppm  caused  burning  of  eyes  and  nasal 
mucosa  (Wexler  1971).  Another 
expoeore  to  an  onknown  concentration 
caused  eye  and  throat  irritation,  nausea, 
dyspnea,  Intmchitis,  and  an  enlarged 
liver  (Schulte  1964).  Painful  irritation  of 
subcutaneous  tissues  foDowt  skin 
contact  in  humans  (ACGIH  1986,  p.  233). 

OSHA  proposes  an  8-hour  TWA  limit 
of  2  ppm,  with  a  skin  notation,  for 
epichlorohydrin.  The  Agency 
preliminarily  conchides  that  this  limit 
will  protect  workers  from  the  risk  of 
dermal,  respiratory,  liver,  and  kidney 
effects  that  are  potentially  associated 
with  exposure  to  epichlon^ydrin  at 
elevated  concentrations.  The  skin 
notation  is  retained  because  of  this 
substance's  capacity  to  penetrate  the 
skin  and  cause  toxicity.  The  heahh 
evidence  forms  a  reasonable  basis  for 
proposing  a  revision  to  this  leveL  At  the 
time  of  the  final  rule,  OSHA  will 
estabUsh  a  new  limit  for  epbclorohydrin 
if  the  Agency  determines  that  this  limit 
wiU  substantially  reduce  significant  riak. 

ETHYL  BENZENE 

CAS:  100-41-4,  Chemical  FonDola  C^Hi* 

H  S  No.  U6Z 


OSHA  currently  .has  an  8-hour  TWA 
limit  of  100  ppm  for  ediyi  benaeoe.  The 
ACGIH  recoramends  a  Umlt  dlOO  fqun 
TWA  and  a  15-minute  STEL  of  125  ppm 
for  this  colorless,  flammable  liquid  with 
an  aromatic  odor. 

Ethyl  benzene  is  a  skin  and  mnoooa 
membrane  irritant  It  is  repwted  to  be 
the  most  severe  irritant  of  the  benzene 
series  (Qettel  1936).  In  rabbits,  repeated 
dermal  a{^lication  of  the  liquid  causes 
reddening,  exfoliation,  and  Uttering  of 
the  skin  (Wolf  et  aL  1856).  The  acute 
toxicity  of  ethyl  benzene  is  low,  with 
death  reported  to  occur  at  10,000  ppm  in 
guinea  pigs  exposed  for  a  few  minutes; 
at  5000  ppm,  ethyl  benzene  was 
described  as  dangerous  to  life  for  those 
exposed  for  30  to  60  minutes.  Dying 
animals  suffered  intense  omgestion  and 
edema  of  the  limgs,  as  well  as 
generalized  visceral  hyperemia  (Yant. 
Schrenk.  Waite,  and  Patty  1S30}.  The 
narcotic  dose  in  laboratofy  animals  ia 
reported  to  be  10,000  iqun  (reached 
within  18  minutes)  and  narcosis  is 
preceded  by  vertigo,  unsteadiness,  and 
ataxia  (Yant,  Schrenk,  Waite,  and  Patty 
1930). 

Chronic  inhalation  expoanres  of 
guinea  pigs,  monkeys,  rabbits,  and  rats 
at  concentrations  of  fit>m  400  ppmi  to 
2200  ppm.  7  to  8  houra/day,  5  days/ 
week  for  as  long  as  6  months  produced 
no  effects  in  these  species,  except  that 
liver  damage  occurred,  on  the  average, 
in  animals  exposed  to  400  ppm  for  186 
days  (Wolf  et  al.  1956). 

Observations  in  humans  suggest  thai 
intolerable  eye  and  nose  irritation 
occurs  at  5000  ppm;  immediate  and 
severe  eye  irritation  and  tearing  and 
moderate  nose  irritation  is  exhibited  at 
2000  ppm:  and  irritation  that  reportedly 
can  be  tolerated  occurs  at  1000  ppm.  At 
200  ppm.  the  vapor  produces  transient 
eye  irritation  (Gerarde  1963). 

OSEiA  is  proposing  a  PEL  of  100  ppm 
TWA  and  a  15-Biinute  STEL  of  125  ppm 
for  ethyl  benzene.  The  Agency 
prelim^arily  concludes  t^at  bodi  of 
these  limits  are  required  to  protect  those 
exposed  from  the  risk  of  irritation 
associated  with  occupational  exposure 
to  ethyl  benzene  above  the  100-ppm 
level  even  for  a  brief  period.  The  health 
evidence  forms  a  reasonable  basis  for 
proposing  a  revision  to  this  level.  At  the 
time  of  the  final  rule,  OSHA  will 
establish  a  new  limit  for  ethyl  benzene  if 
the  Agency  determines  that  this  limit 
will  substantially  reduce  significant  risk. 

ETHYL  ETHER 

CAS:  e0-2»-7;  Chemical  Formula:  C^I^OCkl^ 

H.S.  No.  1164 

OSHA  nnently  has  a  UmU  of  400 
ppm  TWA  for  ethyl  ether.  The  ACCHH 
recooimends  the  same  time-weighted 


average  limit,  with  a  STEL  of  500  ppm 
for  a  -15-minnte  period.  Ethyl  ether  is  a 
coloriess.  volatUe,  mobfle  fiqoid  with  a 
distinct  odor  and  a  bumhig,  sweet  taste. 
It  is  extremely  fiammable  and  is  a 
severe  fire  and  exiriosion  hazard  when 
exposed  to  heat  or  flame. 

Ethyl  etfter  causes  narcosis  and 
general  anesthesia.  Concentrations  of 
3.6  to  6.5  volmnes  percent  in  air  are 
anesthetic  to  humans;  7-  to  10-percent 
cqncentrations  cause  respiratory  arrest, 
and  concentrations  greater  dian  10 
percent  are  fatal  (ACGIH  1986,  p.  259). 
Repeated  workplace  exposures 
deliberately  faidnced  to  produce  the  so- 
called  "edier  jag"  have  caused  narcosis, 
exhaustion,  headadie,  dizziness, 
sleepiness,  excitation,  and  other  psychic 
disturbances  (Hake  and  Rowe  1963).  In 
women,  albuminuria  and  polycythemia 
may  result  (Brovraing  1965).  Repeated 
exposure  may  cause  skin  desiccation; 
irritation  of  the  fiiucous  membranes  and 
eyes  occurs  on  contact  with  the  liquid  or 
after  exposure  to  hi^  concentrations  of 
the  vapor  (Hake  and  Rowe  1973).  Nelson 
and  co-workers  (1943)  reported  that 
worke;rs  began  to  experience  nasal 
irritation  at  200  ppm  (Nelson.  Ege,  Ross 
et  al.  1943).  Henderson  and  Haggard 
calculated  that  the  amount  of  ether 
absorbed  by  a  man  of  average  height  at 
a  concentration  of  400  ppm  woold  not 
cause  intoxication.  Armor  (1950) 
observed  that  exposure  effects  occur 
only  at  levels  of  500  ppm  and  above. 

OSHA  is  proposing  a  PEL  of  400  ppm 
TWA  and  a  15-mimite  STEL  of  500  ppm 
for  ethyl  ether.  The  Agency  preliminarily 
conchides  that  both  of  these  limits  are 
.  necessary  to  protect  against  the  risk  of 
narcosis  and  irritation  potentially 
associated  with  excursions  above  the  8- 
hour  TWA  levd.  The  health  evidence 
forms  a  reasonable  basis  for  proposing  a 
revision  to  this  level.  At  the  time  of  the 
final  rule,  OSHA  wiO  estabUsh  a  new 
limit  fbr  ethyl  ether  if  the  Agency 
determines  that  this  limit  w^ 
substantially  reduce  significant  risk. 

ETHYL  MERCAPTAN 

CAS:  TS-oa-l;  Chemical  Formula:  ClkSH 

R&  No.  UK 

OSHA  cmrently  has  a  ceiUng  limit  of 
10  ppm  for  ethyl  mercaptan.  The  ACGIH 
recommends  a  TLV  of  OJS  ppm  TWA. 
The  NIOSH  recommended  exposure 
limit  for  this  substance  is  0.5  pjpm  as  a 
15-minute  celling.  Ethyl  mercaptan  is  a  . 
colorless  liqoid  with  a  pereistent  and 
penetrating  leek-like  odor. 

Acute  animal  toxicity  data  concerning 
ethyl  mercaptan  are  taken  from  a  single 
study  that  reports  die  flawing  findings. 
The  4-boar  inhalation  LQo  values  in  rats 
and  mice  are  2770  ppm  and  4420  ppm. 


respectively,  in  tlM  rat  the  * 
intrapwitoneal  LDim  ia  reported  to  be 
approKhnately  460  mg/kg.  One  ^op 
applied  te  rabbit  eyes  cansed  only  slight 
iiritationjibut  high  coneeateatioBS  of 
vapor  caused  oeasideraUe  kritation 
within  15  mlnates.  Maximal  sublethal 
intraperitoneal  doses  have  been 
reported  ta  imkioe  deep  sedation,  with 
higher  e;q>osures  causing  restlessness, 
muscular  incoordiaation.  skeletal 
muscular  paralysis,  cyanosis, 
respiratory  depression,  coma,  and  death. 
Although  iidialatkm  tests  showed  no 
noteworthy  pathcriogy  fai  rats, 
intraperitoneal  infection  caasfsd 
lymp4iotic  iafiteatien  of  the  Uver  with 
occasionai  necrosis  ^airdiild  and 
Stokinger  1956). 

.  In  chronic  inhalation  studies  of 
rabbits,  rats,  and  mice,  a  S-aumth 
exposure  to  40  ppm  caused  minimal 
cardiovascular  amd  other  ssrstemic 
effects  (BHvona  1965). 

Studies  of  hamas  volunteers,  exposed 
at  4  ppm  far  S  hoivs  da%  fiw  5  to  10 
days,  have  reported  miniflMl  effects.  At 
this  level,  all  subjects  experienced 
altered  taste  and  olfactory  reactioiiii  - 
periodic  nausea,  bmcoos  membrane 
irritatioB.  and  fatigue.  Exposure  to  0.4 
ppm  prodaoed  no  unpleasant  symptoms' 
(ACGIH  1966,  p.  282). 

OSHA  is  proposing  to  reduce  its 
current  ceiling  limit  of  10  ppm  for  ethyl 
mercaptan  to  OJi  ppn  as  a  time- 
weighted  average,  to  protect  workers 
against  the  risk  of  nausea,  fatigiie.  and 
irritatioo  associated  with  exposure  to 
concentrations  well  below  the  current 
PEL  The  Ageacy  prriiminary  concludes 
that  the  teviaed  UmH  will  subatantiaUy 
reduce  this  risk.  The  health  evidence 
forms  a  reasonable  basis  for  proposing  a 
revision  to  this  level  At  the  time  of  the 
final  rule,  OSHA.  wUI  estabUsh  a  new 
limit  for  ethyl  mercaptan  If  the  Agency 
determines  that  Uiis  limit  will 
substantially  reduce  significant  risk. 

ETHYLENE  GLYCOL 

CAS:  107-n-l:  Chemical  Formula: 

CHiOHCHtOH 
H.S.No.lie9 

OSHA  currently  has  no  limit  for 
ethylene  ^ycoL  The  ACGIH 
recoBunends  a  ceiling  Bmit  of  50  ppm 
(approximately  125  i^m*)  fbr  this 
clear,  odorless,  odorless,  and 
hy^oscopic  liquid. 

Ethylene  ^ycol  poses  virtually  no 
expoamre  risk  at  room  temperatura 
because  of  its  low  vapor  pressure;  at 
elevated  temperatures,  however, 
exposures  are  possible  and  adverse 
effects  have  been  reported  as  a  residt  of 
exposure  to  nristsi 

In  studies  of  rats,  guinea  pigs,  rabbits, 
dogs,  and  moneys.  Coon  and  ooUeagnes 


(1070)  reported  that  animals  e]q>osed 
over  a  90-day  period  to  concentrations 
at  10  or  57  mg/m*  for  8  hours  daily.  S 
days  per  wedu  showed  no  adverse 
effects.  Moderate  to  severe  eye  irritation 
did  oooir  in  rats  and  rabbits  eiq)osed  at 
12  mg/m*  for  24  hotffs  per  day  for  90 
days.  (Coon  et  al  197(^  Wiley  and  co- 
workers reported  no  ill  effects  in 
animals  exposed  to  aiqiroximately  350 
to  400  n^m*.  JB  hours  per  day.  tot  16 
weeks  (Wiley.  Hueper.  and  von 
Oettingen  1936). 

Rowe  concluded  that  daily  exposure 
to  100  ppm  of  die  vapor  did  not  cause 
systemic  or  eye  injuries  (1962).  although 
Troisi  described  nystagmus  in 
overexposed  worken  (concentrations 
not  reported)  (I960).  In  a  human 
inhalation  study.  Wills  and  collogues 
(1974)  reported  that  volunteeri  exposed 
to  the  aerosol  from  20  to  22  houn  per 
day  for  4  weeks,  at  an  average 
concentration  of  12'ppm,  complained  of 
throat  iiritation.  mild  headache,  and 
lower  bade  pain.  Complaints  were  more 
pronounced  when  the  concentration  was 
raised  to  140  mg/m*  (SO  ppm)  for  part  of 
a  day.  Average  concentrations  of  80 
ppm  were  found  intolerable  by  the 
subjects,  wdio  reported  a  burning 
sensation  in  the  tiiroat  and  respiratory 
passages;  irritation  was  also  common  at 
60  ppm  (1974). 

Based  on  evidence  of  an  occupational 
risk  of  severe  throat  and  respiratory 
irritation  associated  with  exposure  to 
the  vapor  and  mist  OSHA  proposes  a 
ceiling  limit  of  50  ppm  for  ethylene 
glycol;  this  level  is  just  below  the  level 
at  which  clinical  symptons  were  noted. 
The  Agency  preliminarily  concludes  that 
this  limit  will  substantially  reduce  the 
risk  associated  with  the  uncontrolled 
exposures  at  die  currendy  uncontrolled 
level.  The  health  evidence  forms  a 
reasonable  basis  for  proposing  a  new 
limit  for  ethylene  g^col.  At  the  time  of 
the  final  rule,  OSHA  will  promulgate  a 
new  limit  if  the  Agency  determines  that 
;  this  limit  will  substantially  reduce 
significant  risk. 

ETHYLIDENE  NORBORNENE 

CAB:  16219-2fr-3:  Chemical  Fonnula:  C^Hit 

H.S.  No.  1171 

OSHA  currentiy  has  no  limit  for 
ethylidene  norbomede.  The  ACGIH 
recommends  a  ceiling  limit  of  5  ppm. 
This  colorless  liquid  reacts  with  oxygen. 

In  a  range-finding  study,  five  of  six 
rats  died  following  a  4-hour  exposure  to 
4000  ppm  5-ethylidene-2-norbomene 
(Smyth,  Carpenter,  Weil  et  aL  1967). 
Other  studies  of  longer  duration  have 
reported  diat  exposures  to  237  ppm  for  7 
hours  per  day,  5  days  per  week  for  88 
days,  resulted  in  death  for  21  of  24  rats.  - 
No  deaths  resulted  from  repeated 


exposures  at  90  ppm.  but  renal  lesi<ms 
and  enlarged  hvers  wen  observed,  tiver 
lesions,  testicular  aln^y,  and 
hydrotborax  oocuRod  at  the  237-ppm 
level  (Ktakead.  PsisaBi,  Ge«y,  and 
Carpenter  1971).  Bsagle  does  similarly 
exposed  to  93  ppa  for  8t  days  survived, 
but  exhibited  such  effects  as  testicular 
atrophy,  hq>atic  lesions,  and  slight 
blood  changes.  Less  pronounced  effects 
were  seen  after  exposure  to  61  ppm.  but 
no  effects  were  seen  at  22  ppm 
(Kinkead,  Pezzaai  Geary,  and 
Carpenter  1971). 

Human  vohmteers  exposed  for  30 
minutes  to  ethylidene  aorbomene 
concentrations  of  11  ppm  experienced 
eye  and  nose  Irritation;  at  6  ppm. 
transient  eye  frritation  occurred  (ACGIH 
1986,  p.  »1). 

OSHA  proposes  a  ceiling  limit  of  5 
ppm  to  minhnite  the  risk  of  irritation 
that  has  been  documented  to  occur  in 
occupational  exposures  to 
concentrations  as  low  as  6  ppm  for  30- 
minute  periods.  The  Agency 
preUmlaarily  concludes  that  this  limit 
will  reduce  diis  risk  substantially.  The 
health  evidence  forms  a  reasonable 
basis  for  proposfaig  a  new  limit  for 
ethylidene  norbomene.  At  the  time  of 
the  final  rule,  OSiA  will  promulgate  a 
new  Unlit  if  the  Agency  determines  that 
this  limit  wiU  substantially  reduce 
significaat  risk. 

FURFURAL 

CAS:  96-01-1:  Chemical  Fonnula:  CiH«Oi 

H.S.No.1163 

OS1)a  currendy  has  an  8-hour  TWA 
limit  of  5  ppm.  with  a  skin  notation,  for 
furfural  The  ACGIH  recommends  a 
TLV-TWA  of  2  ppoi.  also  with  a  skin 
notation.  Furfural  is  a  colorless,  oily 
liquid  that  turns  rust-colored  when 
exposed  to  air  and  light. 

An  inhalation  exposure  to  260  ppm  of 
furfural  was  fatal  to  rats  but  not  to  mice 
or  rabbits.  A  4-week  exposure  of  dogs  to 
130  ppm  for  6  houn  a  day  caused  liver 
damage,  but  i)o  adverse  effects  were 
observed  at  63  ppm  (AIHA 1965). 

Bugyi  and  Lepold  (1952)  describe 
numbness  of  the  tongue  and  oral 
mucosa,  absence  of  a  sense  of  taste,  and 
labored  breathing  in  workers  exposed  to 
furfiiral  (at  unspertfied  levels)  in  a 
poorly  ventilatad  facility.  Koreman  and 
Resnik  (1930)  state  that  inhalations  of 
from  1.9  to  14  ppm  furfural  caused 
headaches,  itddag  throat  and  eye 
irritation;  Kuhn  (1944)  reported  that 
exposure  to  fiirfural  damages  the 
eyesight  in  some  indivldoals.  NIOSH 
(1975)  describes  widespread  eye  and 
respiratory  tract  Irritation  in  woricers  at 
a  griding  wheel  plant  exposed  to  furfural 
vapor  at  levels janglng  from  5  to  16  ffm. 
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However,  Dunlop  and  Peters  (19S3) 
report  that  a  IS-year  study  of  furfural 
use  in  the  synthetic  resin  industry 
revealed  that  this  substance  is  not 
hazardous  to  health  in  facilities  that  are 
adequately  ventilated,  and  that  only 
occasional  individual  sensitivity  was 
found. 

OSHA  proposes  a  PEL  of  2  ppm  TWA, 
with  a  sk^  notation,  for  furfural.  The 
Agency  preliminarily  concludes  that 
these  limits  will  protect  workers  against 
■the  risk  of  headaches  and  eye  and 
respiratory  irritation  associated  with 
exposure  to  furfural  at  the  levels 
permitted  by  OSHA's  existing  PEL  The 
health  evidence  forms  a  reasonable 
basis  for  proposing  a  revision  to  this 
level  At  the  time  of  the  final  rule,  OSHA 
will  estabbsh  a  new  limit  for  furfural  if 
the  Agency  determines  that  this  Umit 
will  substantially  reduce  ugnificant  risk. 

FURFURYL  ALCOHOL  j 

CAS:  9B-00-0:  Chemical  Pannula:  COlcfJIb 
FiS.  Na  1184  I 

OSHA's  current  limit  for  furfuryl 
alcohol  U  50  ppm  TWA.  NIOSH  (1979) 
has  also  recommended  a  50-ppm  limit  as 
a  10-hour  TWA.  The  ACGIH 
recommends  a  10-ppm  TLV-TWA,  a  15- 
ppm  TLV-STEL  and  a  skin  notation. 

The  basis  for  the  ACGIH- 
recommended  limits  are  two  foundry 
studies  in  which  furfuryl  alcohol  was 
released  during  core  preparation.  Apol 
(1973)  reported  no  discomfort  among 
workers  exposed  to  10.6  ppm  furfuryl 
alcohol  but  severe  lacrimation  occurred 
at  15.8  ppm.  Formaldehyde  was  also 
present  at  a  concentration  of  0.33  ppm. 
Burton  and  Rivera  (1972)  found  no 
irritation,  headache,  or  dizziness  among 
workers  exposed  to  S-hoiu-  TWA 
concentrations  of  5  and  6  ppm,  witli 
excursions  up  to  16  ppm.  The  ACGIH 
concluded  that  a  TLV-TWA  of  10  ppm 
with  a  l&-ppm  TLV-STEL  would  protect 
woikers  against  irritation  effects. 

NIOSH  (1979)  also  reviewed  these 
studies,  but  concluded  that  it  was  ' 
unknown  whether  the  lacrimation 
reported  by  Apol  (1973)  was  caused  by 
furfuryl  alcohol  formaldehyde,  or  both 
combined.  They  also  noted  that  the 
current  OSHA  limit  (50  ppm)  is  five 
times  lower  than  the  concentration 
reported  to  cause  no  adverse  effects  in 
monkeys  (Woods  and  Seevers  1954-56). 
NIOSH  (1979)  concluded  that  the  5a-{9m 
limit  should  remain,  since  no 
information  exists  showing  that  thif 
limit  offers  inadequate  protecticm.  ' 

The  50-ppm  REL  is  based  on  t^e 
hypothesis  that  severe  lacrimation  noted 
in  a  foundry  study  was  due  to  the 
presence  of  formaldehyde.  More  serious 
effects  than  severe  lacrimation'would 
occur  at  this  formaldehyde  level  and 


therefore  OSHA  believes  that  the  health 
effects  observed  at  15.6  ppm  are  caused 
by  exposure  to  furfuryl  alcohol.  OSHA 
thus  finds  that  the  KEL  does  not  provide 
adequate  protection  and  proposes  a  10- 
ppm  (TWA).  15-ppm  (STEL),  and  a  skin 
notation  for  this  substance  to  reduce 
this  risk.  The  health  evidence  forms  a 
reasonable  basis  for  proposing  a 
revision  to  this  level.  At  the  time  of  the 
final  rule.  OSHA  will  establish  a  new 
limit  for  furfuryl  alcohol  if  the  Agency 
determines  that  this  limit  will 
substantially  reduce  significant  risk. 

GLUTARALDEHYDE 

CAS:  111-30-8;  Chemical  Formula:  OCH 

(O^liCHO 
HS.  No.  1187 

OSHA  currently  has  no  limit  for 
glutaraldehyde.  The  ACGIH 
recommends  a  ceiling  limit  of  0.2  ppm. 
Glutaraldehyde  is  an  aliphatic 
dialdehyde  which  forms  colorless 
crystals. 

Glutaraldehyde  is  strongly  irritating  to 
the  nose,  eyes,  and  skin  [Human 
Senaory  Irritation  Threshold  of 
Glutaraldehyde  Vapor  1976,  as  cited  in 
ACGIH.  1986,  p.  285)  and  can  cause 
allergic  contact  dermatitis  &om 
occasional  or  incidental  occupational 
exposure  (Jordan  et  al.  1972).  The  rat 
oral  LDb*  has  been  variously  reported  as 
25a  82a  and  238Q  mg/kg  (Stonehill  et  al 
1965;  Smyth  1963.  as  cited  in  Fassett 
1981;  NIOSH  1975).  The  dermal  LDbo  in 
the  rabbit  is  2560  mg/kg,  and  the  4-hour 
inhalation  LDm  in  the  rat  is  5000  ppm 
(NibSH  1975). 

Mice  exposed  to  alkalinized 
glutaraldehyde  at  8  and  33  ppm  for  24 
hours  have  showed  marked  nervous 
behavior  and  panting  and  washing  of 
the  face  and  limbs;  those  exposed  to  33 
ppm  exhibited  signs  of  toxic  hepatitis  at 
autopsy  (Varpela  et  al.  1971). 

In  a  study  of  cold-sterilizing  operation 
in  which  the  operator  was  exposed  for 
12  minutes  to  an  activated  2-percent 
aqueous  solution,  a  measurement  of  0.36 
ppm  glutaraldehyde  was  taken  in  die 
operator's  breathing  zone;  the  operator 
and  the  investigators  experienced 
severe  eye.  nose,  and  throat  irritation  as 
well  as  sudden  headache  at  the  end  of 
this  procedure  (Schneider  and  Blejer 
1973).  Another  study  employing  very 
precise  methods  of  airborne 
concentration  measurement  reported  the 
irritation  response  level  for 
,  glutaraldehyde  to  be  0.3  ppm  and  the 
odor  recognition  threshold  to  be  0.04 
ppm  (Colwell  1976,  as  cited  in  ACGIH 
198a  p.  285). 

OSHA  proposes  a  ceiling  level  of  0,2 
ppm  for  glutaraldehyde.  The  Agency 
preliminarily  concludes  that  this  ceiling 
limit  will  prevent  the  risk  of  irritation  to 
the  eyes,  nose,  and  throat  potentially 


associated  with  exposure  to  this 
substance  at  the  levels  permitted  in  die 
absence  of  any  OSHA  limit.  The  health 
evidence  forms  a  reasonable  basis  for  ' 
proposing  a  new  limit  for 
glutaraldehyde.  At  the  time  of  the  flnal 
rule,  OSHA  will  promulgate  a  new  limit 
if  the  Agency  determines  that  this  limit 
will  substantially  reduce  significant  risk. 

HEXACHLOROCYCLOPENTADIENE 
CAS:  77-47-4;  Chemical  Formula:  aCb 
H.S.N0.IIM 

OSHA  has  no  current  limit  for 
hexachlorocyclopentadiene.  The  ACGIH 
recommends  a  TLV-TWA  of  0.01  ppm. 
Hexachlorocyclopentadiene  is  a  yellow 
to  amber-colored,  nonflammable  liquid 
with  a  pungent  odor. 

Hexachlorocyclopentadiene  has  a 
high  order  of  acute  toxicity  in  laboratory 
aidmals.  Rabbits,  mice,  rats,  and  guinea 
pigs  died'fiom  inhaling  80.5  percent  of 
the  vapor  in  air  (Treon,  Cleveland,  and 
Cappel  1955).  In  150  daily  exposures  of  7 
hours  each,  rabbits,  rats,  and  guinea 
pigs  survived  concentrations  of  0.15 
ppm,  but  a  similar  exposure  was  fatal  to 
four  of  five  mice.  At  approximately 
twice  this  concentration,  mice,  rats,  and 
most  rabbits  died  by  or  before  the  25th 
exposure,  but  guinea  pigs  survived  30 
exposures.  The  vapors  caused  tearing, 
labored  respiration,  and,  at  high 
concentrations,  tremors.  Treon  and 
associates  observed  degenerativ^. 
changes  in  the  brain,  heart,  liver, 
adrenal  glands,  and  kidneys;  pulmonary 
irritation  occurred  in  all  species,  even  at 
the  lowest  concentration  of  0.15  ppm.  At 
higher  concentrations,  pulmonary 
edema,  hyperemia,  necrotizing 
bronchitis,  and  bronchiolitis  were 
observed. 

In  humans,  there  are  few  data 
concerning  hexachlctfocyclopentadiene's 
toxidty.  Irritation  is  known  to  occur,  but 
the  intolerable  odor  and  eye  irritation 
associated  with  exposure  to 
hexachlorocyclopentadiene  have 
discouraged  prolonged  exposures 
(McGilvray  1971,  as  cited  in  ACGIH 
198a  p.  300). 

OSHA  is  proposing  an  8-hour  TWA  of 
aoi  ppm  for  this  severely  toxic 
substance.  The  Agency  preliminarily 
concludes  that  this  limit  will  protect 
exposed  woricers  against  the  risks  of 
exposure  to  this  acute  toxin  at  die  levels 
permitted  in  the  absence  pf  any-OSHA 
limit  These  risks  include  intense  eye 
and  pulmonary  irritation  and  multiple 
organ  damage.  The  health  evidence 
forms  a  reasonable  basis  for  proposing  a 
new  limit  for 

hexachlorocyclopentadiene.  At  the  time 
of  the  final  rule.  OSHA  will  promulgate 
a  new  limit  if  the  Agency  determines 


that  this  Umit  wiH  substantially  reduce 
significant  risk. 

HEXYLENB(3.Yt:OL 

CAS:  107-«1-C:  Chemical  Formula:  (CHi)t- 

COHCHrCHOH-CHi 
H.&NO.U04 

OSHA  currently  has  no  limit  for 
bexylene  glycol.  The  ACGIH 
recommends  a  ceiling  limit  of  2S  ppm  for 
this  liquid,  which  has  a  mild,  sweetish 
odor. 

In  mice,  the  LDm  is  reported  to  be  3.8 
ml/kg.  and  it  is  reported  to  be  4.79  g/kg 
in  rats.  A  single  dose  of  2.0  nU/kg 
induced  hypnosis  in  mice.  Undiluted 
hexylene  glycol  instilled  into  the  rabbit 
eye  caused  irritation  and  corneal  injury 
(Smyth  and  Carpenter  1948). 

The  Shell  Chemical  Corporation  has 
reported  that  oral  administration  of 
hexylene  glycol  can  cause  nervous 
system  depression  that  is  manifested  by 
an  initial  state  of  excitation,  followed  by 
deep  depression  (Shell  Chemical 
Corpotetion.  as  cited  in  ACGIH  196a  p. 
309).  When.die  liquid  is  applied  to  the 
skin,  mild  to  moderate  irritation  OQCurs, 
although  skin  absorption  does  not  At 
high  concentrations,  hexylene  glycol 
vapors  evoke  a  strong  sensory  response: 
a  S-qiinute  exposure  at  1000  ppm 
produced  eye  irritation  and  throat  and 
respiratory  discomfort.  At 
concentrations  of  50  ppm  for  15  minutes, 
slight  eye  irritation  is  reported  (ACGIH 

igsa  p.  30^. 

OSHA  is  proposing  ■  ceiling  limit  of 
25  ppmfbr  hexylene  glycol  to  minimize 
the  risk  of  neuropathy  and  irritation  that 
may  occur  as  a  result  of  even  brief 
excu|9ions  at  the  hi^  concentrations 
permitted  in  the  absence  of  any  OSHA 
limit.  Hie  Agency  prriiminarily 
concludes  that  this  limit  will 
substantially  reduce  this  significant  risk. 
Hie  health  evidence  forms  a  reasonable 
basis  for  proposing  a  new  limit  for 
hexylene  glycol.  At  the  time  of  the  final 
rule,  OSHA  will  promulgate  a  new  limit 
if  the  Agency  determines  that  this  limit 
will  substantially  reduce  significant  risk. 

HYDROGEN  BROMIDE 

CAS:  10035-10-6;  Chemical  Formula:  HBr 
H.S.  No.  1208 

The  current  OSHA  PEL  for  hydrogen 
bromide  is  3  ppm  as  an  8-hour  TWA. 
The  ACGIH  recommends  the  same  3 
ppm  value  as  a  ceiling  limit  not  to  be 
exceeded  at  any  time  during  the  working 
day.  Hydrogen  bromide  (HBr)  is  a 
colorless,  corrosive,  non-flammable  gas 
with  an  acrid  odor. 

Animal  studies  have  dnnonstrated 
that  hydsogen  bromide  has  a 
considerably  higher  acute  toxicity  than 
hydrogen  cMoride  (Hd)  in  mice  and  a 
somewhat  higher  acute  toxicity  than  this 


chemical  in  rats  (NIOSH  1977).  In  mice, 
the  LCw  is  800  ppm  HBr  in  air  for  60 
minutes  (and  2500  HCl  in  air  for  30 
minutes);  in  rats,  the  LCm  is  2800  ppm 
HBr  in  air  for  60  minutes  (and  5000  ppm 
HCl  fn  air  for  30  minutes). 

The  chief  toxic  effect  of  hydrogen 
bromide  in  humans  is  primary  irritation 
of  the  nose  and  throat  Irritatioa  begins 
within  .several  minutes  at  levels 
between  3  and  6  ppm.  At  2  ppm.  the 
odor  of  HBr  is  detectable,  but  no 
irritation  is  experienced  (Connecticut 
State  Department  of  Health,  as  dted  in 
ACGIH  1968,  p.  312).  No  chronic  effects 
have  been  asaodated  with  exposure  to 
hydrogen  bromide. 

Based  on  evidence  that  hydrogen 
bromide  is  a  primary  irritant  witfiout 
known  chronic  toxicity,  O^iA  is 
proposing  a  3-ppm  ceiling  for  this 
substance.  The  Agency  preliminarily 
condudes  that  this  limit  will  proted 
against  the  risk  of  primary  irritation  to 
which  workers  can  be  exposed  at  the 
■current  PEL  The  bealft  evidence  forms 
a  reasonable  basis  for  proposing  a 
revision  to  this  level.  At  the  time  of  the 
final  rule,  OSHA  will  establish  a  new 
limit  for  hydrogoi  bromide  if  the  Agency 
determines  that  Ms  limit  will 
substantially  reduce  significant  ride.  < 

HYDROGEN  FLUORIDE 

CAS:  7064-39-3;  Chemical  Formula:  HF 

H.S.J4a  laOB 

The  current  OSHA  standard  for 
hydrogen  fluoride  is  3  ppm  as  an  S-hour 
TWA.  The  ACGIH  has  established  a 
ceiling  limit  of  3  ppm  for  this  substance, 
and  raOSH  recommends  3  ppm  as  a  10- 
hour  TWA  and  a  15-minute  ceiling  of  6 
ppm  for  hydrogen  fluoride.  Hydrogen 
fluoride  is  a  filming,  colorless  liquid;  at 
tempera tues  above  19*C  (66'F),  it 
becomes  a  colorless  gas. 

Guinea  pigs  and  rabbits  survived  40 
ppm  for  41  hours,  but  exposure  to  300 
ppm  for  2  hours  or  more  was  fatal 
(Machle.  Thamann,  Kitzmiller.  and 
Cholak  1934).  Animals  exposed  to  3  ppm 
hydrogen  fluoride  for  30  days  showed  no 
adverse  effects  (Ronzani  1909). 
Stokinger  and  co-workers  (1949) 
reported  that  animals  repeatedly 
exposed  to  7  ppm  on  a  daily  basis 
exhibited  mild  resfHratory  tract 
initation.  One  study  by  Laigent  (1961) 
demonstrated  kidney,  liver,  and  lung 
damage  in  laboratory  animals 
repeatedly  exposed  to  17  ppm  hydrogen 
fluoride.  At  6.6  ppm.  die  pathologic 
changes  seen  in  exposed  animals  were 
minor,  except  for  lung  damage  in  one 
dog  (Largent  1961). 

In  studies  with  Romans,  Largent  (1960. 
1961)  reported  that  volunteers  exposed 
repeatedly  to  concentrations  of 
hydrogen  fluoride  as^igh  as  4.7  ppm  for 


6  hours/day  for  10  to  50  days 
experienced  irritation  and  burning  of  the 
eyes  and  nose.  In  addition  to  reddening 
of  the  skin,  at  concentrations  above  3 
ppm.  Industrial  experience  has  shown 
that  dired  contact  of  the  skin  with 
hydrogen  fluoride  results  in  severe 
burns  that  may  have  delayed  onset  but 
later  develop  into  ulcers  that  eventually 
scar  (Patty  1961).  A  report  by  Eagers 
(1988)  described  several  industrial 
accidents  in  which  workers  died  in  a 
matter  of  hours  after  accidentia! 
splashing  from  n^)tured  containers  oi 
hydrogen  fluoride  (the  cause  of  death 
was  respiratory  failure  and  cardiac 
arrest).  IGeinfeld  (1965)  reported  a  fatal 
case  of  hydrogen  fluoride  poisoning  that 
caused  death  from  pufanoaary  edema. 

NIOSH  (1976)  dtes  numerous  studies 
that  consistently  show  that  long-term 
occupational  exposures  to  hydrogen 
fluoride  lead  to  fluorosis  in  workers.  The 
NIOSH  limit  is  based  in  part  on  a  study 
by  Derryberry,  Bartholomew,  and  /  ' 

Fleming  (1963)  showing  that  the 
threshold  limit  for  minimal  increases  in 
bone  density  caused  by  fluoride 
(fluorosis)  is  below  4.3  ppm  of  hydrogen 
fluoride.  ° 

The  Agency  Is  propbshig  an  B-hour 
TWA  linUt  of  3  ppm  and  a  6-ppm  15- 
minute  ceiling  for  hydrogen  fluoride. 
These  are  the  current  NIOSH- 
recommended  limits  for  this  substance. 
OSHA  preliminarily  concludes  that  both 
a  TWA  and  a  STEL  are  required  to 
protect  exposed  workers  from  the  risk  of 
fluorosis,  eye  burning,  and  skin  and 
upper  respiratory  trad  irritation 
potentially  associat'ed  with  exposure  at 
the  levels  permitted  by  the  TWA  alone. 
The  Agency  believes  diat  these  limits 
will  substantially  reduce  these  risks. 
The  health  evidence  forms  a  reasonable 
basis  for  proposing  a  new  limit  for 
hydrogen  fluoride.  At  the  time  of  the 
final  rule.  OSHA  will  promulgate  a  new 
limit  if  the  Agency  determines  that  this 
limit  will  substantially  reduce 
significant  risk. 

2-HYDROXYraOPYL  ACRYLATE 
CAS:  999-61-1:  Chemical  Formula: 

CHjCHCOOCHiCHOHCH. 
H.S.  No.  1211 

OSHA  currently  has  no  limit  for  2- 
hydroxypropyl  acrylate.  The  ACGIH 
recommends  a  TLV-TWA  limit  of  0.5 
ppm  and  a  skin  notation.  2- 
hydroxypropyl  acrylate  (HPA)  is  a  liquid 
at  room  temperature. 

In  experimental  animals.  2- 
hydroxypropyl  acrylate  has  a  hi^  acute 
toxicity.  The  Dow  Chemical  Company 
(1977).  as  dted  in  ACGIH  1986,  p.  320) 
has  reported  an  oral  LDm  for  the  rat  of 
0.25  g/kg.  and  a  dermal  LDm  in  the 
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rabbit  of  approxiinately  0.25  mg/kg.  In 
guinea  pigs,  direct  contact  with  HPA 
caused  severe  eye  bums  and  skin 
corrosion  and  sensitized  some  of  the 
experimental  animals.  Rats  exposed  to  a 
concentration  650  ppm  HPA  in  air  foE  7 
hours  did  not  di^  Longer-term  J 

inhalation  studies  (30  days  for  2  houre/ 
day/6  days/week]  in  rats,  dogs,  rabbits, 
and  mice  resulted  in  some  irritation  at  5 
ppm  (Dow  Chemical  Company,  as  cited 
in  ACGIH 1986.  p.  320). 

OSHA  is  proposing  an  8-hour  TWA 
Limit  of  0.5  ppm  and  skin  notation.  The 
Agency  preliminarily  concludes  that 
these  limits  will  protect  exposed 
workers  from  the  risk  of  irritant  effects 
and  skin  and  eye  bums  associated  with 
exposure  to  2-hydroxypropyl  acrylate  at 
the  previously  uncontrolled  level.  OSHA 
believes  these  limits  will  substantially 
reduce  these  risks.  The  health  evidence 
forms  a  reasonable  basis  for  proposing  a 
new  limit  for  2-hydroxy-propyL  acrylate. 
At  the  time  of  the  final  rule,  OSHA  will 
promulgate  a  new  limit  if  the  Agency 
determines  that  this  limit  will 
substantially  reduce  significant  risk. 

IRON  SALTS  (SOLUBLE) 

CAS:  7705-08-0  (ferric  chloride);  10421-48-4 
(ferric  nitrate);  10028-22-5  (ferric  sulfate): 
7758-94-3  (ferrous  chloride);  7720-78-7 
(ferrous  sulfate):  Giemical  Formula: 
Varies  with  compound 

V.S.  No.  1217 

OSHA  currently  has  no  limit  for 
soluble  iron  salU.  The  ACGIH 
recommends  a  limit  of  1  mg/m^  as  iron, 
for  these  substances. 

When  injected  into  the  bloodstream  of 
experimental  animals,  iron  salts 
(especially  the  ferric  salts)  are  highly 
toxic  (ACGIH  1986.  p.  328).  The  acute 
intravmous  dose  of  ferric  chloride  that 
is  lethal  to  rabbits  is  about  72  mg/kg 
(Drinker,  Warren,  and  Page  1935).  The 
salts  are  also  considered  irritants  to  the 
respiratory  tract  when  inhaled  as  dusts 
and  mists  (Drinker  and  Nelson  1944). 
Stewart  and  Faulds  (1934)  described  the 
ferric  salts  as  skin  irritants.  The  oral 
toxicities  of  iron  salts  are  considered  to 
be  moderate  to  low,  and  marked 
gastrointestinal  irritation  results  from 
ingestion  (U.a  Dept.  of  Labor  1941);  30 
grams  is  the  estimated  fatal  dose  for 
humans  (Smyth  1956). 

OSHA  is  proposing  an  8-hour  TWA 
PEL  of  1  mg/m^  as  iron,  for  the  soluble 
salts  of  iron.  The  Agency  preliminarily 
concludes  that  this  limit  will  protect 
exposed  workers  from  the  risk  of  skia 
and  mucous  membrane  irritation 
associated  with  exposure  to  these  salts 
at  the  existing  uncontrolled  levels.  The 
health  evidence  forms  a  reasonable 
basis  for  proposing  a  new  limit  for  iron 
salts.  At  the  time  of  the  final  rule.  O^L\ 


will  promulgate  a  new  limit  if  the 
Agency  determines  that  this  limit  will 
substantially  reduce  significant  risk. 

ISOPROPYL  ACETATE 

CAS:  108-21-4:  Chemical  Formula: 

CH3COOCH(CHi)i 
H.S.  No.  1224 

OSHA  currently  has  a  250  ppm  TWA 
limit  for  isopropyl  acetate.  The  ACGIH 
recommends  a  TLV-TWA  of  250  m)m 
and  a  15-minute  STEL  of  310  ppm  for 
this  colorless  liquid,  which  has  a  fruity 
odor. 

The  oral  LIXo  for  rats  is  reported  to  be 
6.75  g/kg:  five  of  six  rats  died  after  a  4- 
hour  exposure  to  3SJ100  ppm.  and  one  of 
six  rats  died  after  a  4-hour  exposure  to 
16.000  ppn  (&nyth.  Carpenter,  West,  and 
Pozzani  1954). 

The  primary  problems  in  occupational 
exposures  to  isoproply  acetate  are  eye 
and  mucous  membrane  irritation.  In 
humans,  exposure  to  200  ppm  isoproply 
acetate  caused  eye  irritation,  with  nose 
and  throat  irritation  occurring  at  higher 
concentrations  (Silverman,  Schulte.  and 
First  1946).  Data  show  that  isopropyl 
acetate  is  more  similar  to  ethyl  acetate 
than  to  n-propyl  acetate  in  its  toxic- 
effects  (von  Oettingen  1960). 

OSHA  proposes  an  8-hour  TWA  PEL 
of  250  ppm  and  a  STEL  of  310  ppm  for 
isopropyl  acetate.  The  Agency 
preliminarily  concludes  that  both  a 
TWA  and  a  STEL  are  necessary  to 
protect  exposed  workers  from  tfie  risk  of 
eye  and  respiratory  irritation  associated 
with  elevated  exposure  to  this 
substance.  The  health  evidence  forms  a 
reasonable  basis  for  proposing  a 
revision  to  this  level.  At  the  time  of  the 
final  rule,  OSHA  will  establish  a  new 
limit  for  isopropyl  acetate  if  the  Agency 
determines  that  this  limit  will 
substantially  reduce  significant  risk. 

ISOPROPYL  ALCOHOL 

CAS:  67-63-0;  Chemical  Formula: 

CH.CHOHCH1 
H5.  No.  1225 

OSHA  currently  has  a  limit  oT  400 
ppm  TWA  for  isopropyl  alcohol.  The 
ACGIH  recommends  a  TLV-TWA  limit 
of  400  ppm.  with  a  500-ppm  TLV-STEL 
NIOSH  has  recommended  a  limit  of  400 
ppm  TWA,  with  a  15-minufe  ceiling  of 
800  ppm.  Isopropyl  alcohol  is  a 
colorless,  flammable  liquid  with  a  slight 
odor  resembling  that  of  rubbing  alcohol. 

Rats  exposed  at  concentrations  of 
12,000  ppm  for  4  hours  survived,  but 
extending  the  duration  of  exposure  to  8 
hours  killed  the  animals  (Smyth, 
unpublished  results,  1937-1955,  as  cited 
in  ACGIH  1986,  p.  337). 

Isopropyl  alcohol  has  been 
demonstrated  to  be  mildly  irritating  to 
the  eyes,  nose,  and  throat  in  humans 
exposed  to  400  ppm  [Nelson  et  al.  1943); 


at  800  ppm,  these  symptoms  were  more 
intense.  In  addition,  it  has  narcotic 
irritative,  and  acute  toxic  effects  at 
higher  concentrations.  Weil  has  reported 
that  an  excess  of  paranasal  sinus 
cancers  has  been  observed  among 
workers  manufacturing  isopropyl 
alcohol  (1952).  It  has  been  established 
that  the  cancers  associated  with 
isopropyl  alcohol  manufacture  were 
caused  by  isopropyl  oil  and  not  by 
isopropyl  alcohol  itself  (NIOSH  1976). 

OSHA  is  proposing  a  PEL  of  400  ppm 
TWA  and  a  STEL  of  500  ppm  for 
isopropyl  alcohol.  The  short-term  limit  is 
befaig  added  to  reduce  the  risk  of 
irritation  and  narcotic  effects  at  the 
higher  short-term  concentrations 
permitted  by  the  TWA  Slone.  The 
Agency  preliminarily  concludes  that  the 
addition  of  the  STEL  will  reduce  this 
risk.  The  health  evidence  forms  a 
reasonable  basis  for  proposing  a 
revision  to  this  level.  At  the  time  of  the 
final  rule,  OSHA  will  estabUsh  a  new 
limit  for  isopropyl  alcohol  if  the  Agency 
determines  that  this  limit  will 
substantially  reduce  significant  risk. 

n-ISOPROPYLAMINE 

CAS:  75-31-0:  Chemical  Formula: 

(CHiltCHNt^ 
H.S.No.l22a 

OSHA  currendy  has  a  limit  of  5  ppm 
TWA  for  n-isopropylamine.  The^CGIH 
recommends  a  TLV-TWA  of  5  ppm  and 
a  TLV-STEL  of  10  ppm  for  this 
flammable,  volatile,  colorless  liquid, 
which  has  an  odor  similar  to  that  of 
ammonia. 

The  most  serious  effect  of  n- 
isopropylamine  in  laboratory  animals  is 
respiratory  tract  irritation,  which  can  be 
severe  enough  to  cause  lung  edema. 
Rats  survived  a  4-hour  inhalation  at  4000 
ppm,  but  an  8000-ppm  exposure  resulted 
in  fatalities  (Smyth,  Carpenter,  and  Weil 
1956). 

Proctor  and  Hughes  (1978)  have 
reported  that  the  odor  of  n- 
isopropylamine  becomes  strong  and 
unpleasant  at  the  io-to  20-ppm  level: 
nose  and  throat  irritation  is  experienced 
even  as  a  result  of  brief  exposures. 

OSHA  is  proposing  a  PEL  of  5  ppm 
TWA  and  a  15-minute  STEL  of  10  ppm 
for  this  substance.  The  Agency 
preliminarily  concludes  that  both  a 
TWA  and  STEL  are  required  to  protect 
exposed  workers  from  the  risk  of  upper 
respiratory  tract  irritation  known  to 
occur  even  at  brief  excursions  above  the 
6-hour  PEL  The  health  evidence  forms  a 
reasonable  basis  for  proposing  a 
revision  to  this  level.  At  the  time  of  the 
final  rule.  OSHA  will  establish  a  new 
limit  for  n-isopropylamine  if  the  Agency 
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determines  that  this  limit  will 
substantially  reduce  si^dficant  risb 

MESITYLOXIDB 

CAS:  141-79-7;  Chemical  Formula: 

(CH,),C=CHCOCHi 
H.S.  No.  1243 

OSHA'iB  current  limit  for  mesityl  oxide 
is  25  ppm  TWA.  The  ACGIH  has 
recommended  a  15-ppm  TLV-TWA  and 
a  25-ppm  TLV-STEL  NIOSH  (1978|) 
recommended  a  10-ppm  limit  as  a  10- 
hour  TWA. 

Silverman  et  al.  (1946)  found  that  a 
majority  of  test  subjects  experienced 
eye  irritation  upon  exposure  to  25  ppm 
mesityl  oxide  and  nasal  irritation  at  SO 
ppm.  A  toxicity  data  sheet  publi^ed  by 
Shell  Chemical  Corporation  {dted  in 
ACGIH  1986,  p.  361)  confirmed  25  ppm 
as  being  the  maximum  comfort  leveL 
Smyth  et  al  (1942)  reported  liver  and 
kidney  damage  among  rats  and  guinea 
pigs  exposed  to  100  ppm  mesityl  oxide 
for  6  weeks;  no  adverse.effects  were 
reported  for  animals  exposed  to  SO  mnn. 
After  reviewing  these  data,  the  ACGIH 
(1988,  p.  361)  concluded  that  the  former 
TLV  of  25  ppm  should  be  reduced  to  15 
ppm  because  of  the  greater  systemic 
toxicity  of  mesityl  oxide  compared  to 
other  satiirated  ketones.  NIO^  (ISTSj). 
relying  on  the  same  data,  recbmmended 
a  limit  of  10  ppm  as  a  10-hour  TWA  and 
noted  that  the  eye  irritation  caused  by 
mesityl  oxide  may  be  more  serious  than 
that  caused  by  lower  ketones,  lliis 
belief  was  based  on  the  observation  that 
eye  irritation  generally  becomes  more 
severe  as  the  molecular  weight  of  the 
ketone  increases. 

Studies  indicate  that  eye  irritation 
occurs  following  exposure  to  25  ppm  of 
mesityl  oxide,  and  nasal  irritation  is 
experienced  at  the  50-ppm  level.  Animal 
studies  show  liver  and  kidney  damage 
in  experimental  animals  exposed  to  100 
ppm.  OSHA  proposes  that  a  PEL  of  a  15- 
ppm  TWA  and  a  25-ppm  STEL  be 
adopted  as  a  necessary  and  more 
protective  limit  than  the  REL  of  10  ppm 
TWA  to  provide  protection  against 
these  occupational  risks. 

METHYL  2-CYANOACRYLATB 
CAS:  137-05-3;  Chemical  Formula: 

CHi»C(CsN)COOCHi 
H.S.  Na  1248 

OSHA  has  no  current  limit  for  methyl 
2-cyanoa6rylate.  The  ACGIH 
recommen<^  a  limit  of  2  ppm  itiV-'TWA 
with  a  TLV-STEL  of  4ppm.  Methyl  2- 
cyanoecrylale  is  a  colorless,  viscous 
liqidd. 

In  a  personal  communication  to  die 
ACGIH  TLV  Committee  in  1985, 
Eastman  Kodak  reported  on  die  toxicity 
of  methyl  2-cyanoacrylateJn 
experimental  animals.  The  oral  LDm  in 
rats  is  reported  to  be  1.6  to  3.2  g/kg.  and 


the  dermal  LDbo  in  guinea  pigs  is  10  ml/ 
kg.  The  adverse  effects  reported  in 
laboratory  animals  are  sl^t  irritation 
of  the  skin  and  corneal  damage.  An 
inhalation  LCm  or  101  ppm  has  been 
reported  in  rats  exposed  for  6  hours  to 
methyl  2-cyanoacrylate.  Repeated 
exposures  (6  hours/day  for  5  days/ 
week)  at  31.3  ppm  for  a  total  of  12 
exposures  caused  only  a  slight  decrease 
in  the  ratie  of  weight  gain  in  rats  and  no 
nasal  or  tracheal  lesions  or  systemic 
toxicity.  No  changes  were  observed  in 
rats  similarly  exposed  at  3.1  ppm 
(Eastman  Kodak,  as  dted  in  a  CGIH 
1986,  p.  383). 

In  a  simulated  workbench  exposure. 
McGee  and  co-woiicers  reported  nasal 
irritation  in  himians  at  3  ppmi  and  eye 
irritation  at  5  ppm  (McGee,  Oglesby. 
Raleigh,  and  Fassett  1968).  There  are  no 
reports  of  occupational  poisonings. 

OSHA  pr(q}08es  of  I^L  of  2  ppm  TWA 
and  a  4-ppm  STEL  for  this  previously 
unregulated  substance.  The  Agency 
preliminarily  concludes  that  bodi  of 
these  limits  are  necessary  to  protect 
against  the  risk  of  eye.  skin,  tmd  upper 
respiratory  tract  irritation  in  woriiers 
exposed  at  the  imcontrolled  levels 
permitted  by  die  absence,  of  any  OSHA 
limit  The  health  evidence  forms  a 
reasonable  basis  for  praposing  a  new 
limit  for  methyl  2-cyanoacr]date.  At  the 
time  of  the  fiiud  rule.  OSHA  will 
promulgate  a  new  limit  if  the  Agency  - 
determines  that  this  limit  substantially 
reduce  significant  risk. 

METHYL  ISOBUTYL  CARBINOL 
CAS:  loe-U-2:  Chemical  Formnla: 

CHiGHOHCI^CH(CHi)t 
HS.  No.  1261 

OSHA  currendy  has  an  8-hour  TWA 
limit  of  25  ppm,  with  a  skin  notatioA,  for 
meUiyl  isobutyl  carbinol.  The  ACGIH 
recomo»ods  a  TLV-TWA  of  25  ppm  and 
a  TLV-STEL  of  40  ppm.  also  with  a  skin 
notation.  Methyl  isobutyl  carbinol  is  a 
colorless,  stable  liquid. 

In  rabbits,  a  24-hour  skin  application 
of  3.56  nd/kg  was  lethal  to  half  die 
animals,. indicatiBg  toxic  absorption 
through  the  skjn  (Smyth,,  Carpenter,  and 
Weil  1951).  Rats  exposed  by  inhalation 
to  2000  ppm  of  methyl  isobutyl  carbinol ' 
vapor  died,  and  the  same  audiors  report 
that  the  oral  LOko  for  rats  is  2.6  g/kg 
(Smyth,  Carpenter,  and  Weil  1951). 

Huineqs  volunteers  exposed  to  methyl 
isobutyl  carbinol  reported  eye  irritation 
at  SO  ppm  (Silverman,  Schulte,  and  First 
1946). 

OSHA  proposes  an  8-hour  TWA  of  25 
ppm  and  a  IS-minute  STEL  of  40  ppm  for 
methyl  isobutyl  carbinol.  The  Agency 
preliminarily  condudesthat  these  limits 
rdU  together  protect  workers  from  the 
risk  of  eye  irritation  potentially 


assodated  with  exposure  to  this 
substance  in  the  absence  of  a  STEL 
OSHA  is  retaining  the  skin  notation  for 
methl  isobutyl  cart)inol  because  of  its 
demonstrated  dermal  toxldty.  The 
health  evidence  forms  a  reasonable 
basis  for  proposing  a  revision  to  this 
level.  At  die  titne  of  die  final  rule,  OSHA 
will  establish  a  new  limit  for  methyl 
isobutyl  carbinol  if  the  Agency 
determines  that  this  limit  will 
substantially  reduce  significant  risk. 

METHYL  MERCAPTAN 

CAS:  74-83-1;  Chemical  Formula:  CHiSH 

H.S.N0  1283 

OSHA  currendy  has  a  ceiling  limit  of 
10  ppm  for  methyl  mercaptan.  The 
AOGIH  recommends  an  8-hour  TLV- 
TWA  of  0.5  ppm.  and  NIOSH 
recomnwnds  a  15-minute  ceiling  of  0.5 
ppm.  Mediyl  mercaptan  is  a  flammable, 
water-soluble  gas  with  a  disagreeable 
odor  like  that  of  rotten  cabbage. 

Methyl  mercaptan  acts  on  the 
respiratory  center,  producing  death  by 
respiratory  paralysis.  DeRekowski 
(1893)  and  Frankel  (1921)  have  reported 
that  the  acute  toxidty  of  methyl 
mercaptan  is  similar  to  but  somewdiat 
lower  than  that  of  hydrogen  sulfide; 
however,  Ljunggren  and  Norberg  (1943) 
have  conduded  that  the  two  substances 
exhibit  toxidties  of  the  same  magnitude. 
Pulmonary  edema  results  from 
exposures  to  lower,  less  actus 
concentrations  of  methyl  mercaptan 
(Fairdiild,  as  dted  in  ACGIH  1986,  p. 
406). 

iahalation  of  (an  unspecified 
concentration  of)  methyl  mercaptan 
produced  coma  and  death  in  one 
woiicer;  acute  hemolytic  anemia  and 
methemoglol>inemia  developed  after  this 
exposurer  (Schultz,  Fountain,  and  Lynch 
1970). 

OSHA  is  proposing  a  PEL  of  OJl  i^nn 
as  an  8-hour  TWA  for  methyl 
mercaptan.  The  Agency  befieves  that 
this  limit  is  necessary  to  reduce  the  risk 
of  respiratory  and  puhnonary  injury  that/ 
exists  for  woriiers  expdsed  to  higher 
concentrations.  The  health  evidence 
forms  a  reasonable  basis  for  proposing  a 
revision  to  this  level  At  the  time  of  the 
final  rule,  OSHA  will  establish  a  new 
limit  for  methyl  mercaptan  if  the  agency 
determines  diat  this  limit  will 
substantially  reduce  significant  risL 

METHYL  n-AMYL  KETONE 
CAS:  110-43-0:  Chemical  Fonnula; 

CHnCOCtHii 
H.S.  No.  1264 

The  current  OSHA  limit  for  methyl  n- 
anyrl  ketone  is  100  TWA.  NIOSH  (1978j) 
also  recommends  a  limit  of  100  ppm  as  a 
10-hour  TWA.  and  dte  ACGIH 
recommends  a  TLV-TWA  of  50  ppm. 
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lohnsoB  «t  aL  (1978)  found  no 
neuroia^  impairment  in  rats  and 
moakeys  exposed  to  131  ppm  or  1(K5 
ppm  methyl  n-arayl  ketone  for  8  mootba. 
No  gross  or  histc^athologic  changes 
were  found.  Becaiue  of  the  absence  of 
any  human  data  farftr-aHi^g  the 

coaccntrstian  of  methyl  n-amyl  ketooa 
that  produces  sensory  irritation.  ACGIH 
(1966]  believed  in  prudent  loredaca  the 
TLV-TWA  from  100  ppm  to  50  piHB. 
NIOSH  (197BD  concluded  that  there  was 
no  basis  for  revisii^  the  lOD-ppm  OSHA 
limit;  they  dted  evidence  that  methyl  n- 
amyf  ketone  was  likely  to  be  as 
irritating  as  2-pentanone  (whidi  has  a 
reoanmeaded  hiatt  of  190  ppm).  and 
therefon  the  MHipB  Init  waa 
probably  t^tBtieta  tor  m»Ajin-enjl 
ketone. 

No  neorafogical  or  bistopadMiloglea} 
eSects  wen  observed  at  131  ppn.  The 
ACX;iH's  SO-ppns  TLV  appliea  aa 
additional  factor  at  sai^  to  this  no- 
observed^ect  level.  wUe  Ae  N106H 
REL  is  based  oB  a  Mgatirt  hat  sock  a 
reductioa  is  ■nscesearj.  The  haaitb 
evidence  for  SKthy)  n-asayi  ketcsK  aaay 
not  be  sofficieat  to  safipoct  a  revision  to 
the  eidating  limtt.  and  OSHA 
accofdini^  is  letaimag  the  Z  table  lioiit 
riowewGv.  there  OMy  ba  otliei 
iaieiiBatioa  oo  the  hcaMi  eSects  d 
occapattoMl  eatpoaiae  ta  aie&yl  n-amyl 
ketone,  and  OSHA  ia  specifically 
requesting  «icb  iafonaatioB  bam  tbe 
public  At  the  time  of  tfaa  final  nde. 
OSHA  vriU  Buke  a  final  detnmaaiioii. 
based  on  the  best  available  evidence;  of 
whether  to  retain  or  revise  the  Uoiit  for 
this  sabatanoar^ 

a-METHYL  STVIKNK 

CAS: »«-«  Chnatcal  FonnulK 

CM€fCHi)*CHi 
FiS.Na.Ui7 

.  OSHA  currently  has  a  ceiling  limit  of 
100  ppn  for  a-BMiiyi  styreneL  The 
ACGIH  recaameads  a  limit  of  TIV- 
TW  A  »  ppm  with  a  TLV-8TH.  of  100 
ppa  a-Medqrl  styvene  is  a 
poiymsrixafaie.  ooloriesa  liqaid 

OSHA'a  exiatfag  ceiling  tenit  at  WO 
ppm  ia  baeed  oo  data  develaped  ie  1955 
by  tbaDow  Cbemfcsi  Co^>aBsr(as  etted 
in  ACGOi  1088,  p.  410)  and  by  Wait 
Rowe,  McCaBister  el  ai  flOSO).  These 
data  demonsbaMl  that?  hems/day.  5 
days/week  axposares  to  SHnetiq^l 
styreae  for  0  aeoMhs  pradaced  no  ifl 
effects  in  rats,  gainea  piga.  rabbits,  or 
monkeys. 

In  humans,  however,  these  aalbofs 
reported  that  a  2-minute  expoame  to  200 
ppm  caused  eye  irritation  and 
complaiats  about  Qits  substance's 
unpleasant  odor. 

OSHA  is  proposing  an  8-hour  TWA  of 
50  ppm  and  a  IS-miaute  STEL  of  100 
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ppia  far  a^methyl  styxeae.  The  Agency 
prelimiaaiily  onnchidei  that  these  Haiita 
will  protect  watkars  from  the  risk^  «iya 
irritatiQa  potaatiaOy  associated  with 
exposure  to  this  substance  at  the  cunrant 
OSHA  PEL.  Tbe  health  evidence  iocaa  a 
reasomdde  basis  for  proposing  a 
revision  to  thia  levsi  At  the  tana  of  the 
final  rule,  OSHA  wiD  establish  a  new 
limit  for  a-melhyl  s^sene  S  the  Agen^ 
determines  fliat  this  limit  will 
substantially  reduce  significant  risk. 

o-NffETHYLCyCLOHBXANONB 

CAS:  SaS-aa^  OnmicalPoraHilK 

aviavxi 

H.S.  No.  1270 

OSHA  ewre^y  baa  a  bmit  of  100 
ppm  TWA  far  o-nethyicydobaxaaooe 
with  a  dda  aotatknL  Hie  ACGIH 
recommends  lowomg  this  Uoiit  ta  TIV- 
TW  A  80  ^pm  awl  addii«  a  TLV-fflEL 
of  75  ppos;  AOGfii  also  reconmienda  a 
skin  notatiai.  ortho- 
Methj^eydefaexmoaeis  a  somewhat 
viscoos  UqfM  with  aa  nrfttnnr  like  odor. 

o-Metlq^ydobejtanoae  baa  bolb 
irritative  and  narcatic  effects  at 
relatively  k>w  coaoeiUrBtiafH.  The 
commercial  product  cootaios  a  mixture 
of  isomers;  hawaver,  taxici^  data 
deaoribe  eSectsof  the  ertho  isomer  oidy. 
Gross  reported  that  460  ppm  had 
irritative  effects  on  the  eyes  and 
respiratory  ^sterns  of  rabbits,  and  2SQ0 
ppm  produced  narcotic  effacta  (1943). 
Treor  et  aL  reported  thaoral  LOm  to  be 
between  1  aad  1.25  g/kg  foriabbits.  Eye 
problems  were  obsoved  at  aboat  500 
ppm,  but  182  ppm  showed  no  adverse 
effects  (1943). 

Patty  (1943)  has  reported  that 
concentrations  of  100  ppm  have  no 
narcotic  effects  in  humans,  but  may 
caase  aiilatiuu. 

OSHA  oonckides  tfcat  the  cairent 
TWA  of  K)0  ppm  is  insaffideM  to 
prevent  eye  and  respfratery  system 
irritation.  A  TWAHaiit  of  50  ppm  is 
proposed  wtft  a  STEL  of  75  ppn  for  o- 
methylcyclohexanene  and  a  skin 
notation.  T%e  health  evidence  forms  a 
reasonable  basis  far  proposing  a 
revision  to  this  level.  At  the  thne  of  fte 
final  rrie,  OSHA  wi!  eetaUish  a  new 
Undt  fere-nelftyleyelohexanone  if  the 
Agency  detsflnisee  Ihat  wis  mBit  wffl 
sobsluitially  reduce  slgaiRcant  risk. 

OSMIUM  IKIKOJUUK 

CASE:  TOnn-tZ-O:  Chemical  Ponnuta:  OtOk 

Ft5.  Ffo;  12911 

OSHA  cunendy  has  a  limit  of  OJXtt 
mgM'for  osmium  tetroxide.  The 
ACGIH  reoemmands  a  TLV-TWA  of 
OOOOZ  ppm  (aooa  Big/m5  and  a  TLVr- 
STEL  of  OXXIoe  pam  (OOOOmg/m^. 
Osmium  tetroxide  is  a  T»nn«s«,Y|^\^)y^i^4^, 
colorless  ta  pale  yeliaw  Solid  with  a 
disagreeable.  chbriaa-Iike  odot. 


Exposure  to  onnhon  tettopiide  is 
known  to  prodaoa  acalar  effects  and 
resfriratory  irritation.  In  1933.  Bniaot 
reported  that  rabbits  died  from 
pulmonary  edema  faordays  after  a  30- 
minute  exposure  to  osmium  tetroxide  at 
'  130  mg/m*  or  higher.  Visual  problems 
(e.g.  delayed  laoimiatian  aad  "halo" 
effects)  were  reported  by  this 
investigator  afUr  a  brief  exposure  to 
osmiom  tetroxide  at  a  significantly 
lower  concentration  (Brunot  1933).  A  4- 
hour  LCto  value  af  40  ppm  has  been 
reported  in  rats  and  mice  (NIOSH  1977). 
Toxic  eiliects  to  bone  marrow  have  been 
reported  in  guinea  pigs  (Hardy  1974). 

bdustrial  experieace  indicates  that 
conoenttatfons  in  a  prectoua  nmtal 
refiaiag  plant  iaaged  firam  0  J  to  oe  mg/ 
m^  inteontteat  expoeares  produced 
symptoms  (aonetimes  delayed)  of 
laokaation.  vieton  distarhMicas. 
headache.  caniaactivittB,  and  ooa^ 
(McLaa^ha  Milton,  and  PfBRjr  1946). 
reaif  leinle  of  pefsietUBt  and  severe 
noee  and  tiiroat  fanritation  have  been 
reported  (Hardy  and  Haaukoo  1974). 
Fairfax  (19i^  reported  a  haman  fotaRty 
resulting  from  b^aiatfam  expoeare  to 
OsOi.  ^hvy  and  Zcmik  (1931)  reported 
that  OjOOI  B!«An*  ia  Ae  highest 
roncentTetipii  of  oamtom  tetroxide  that 
can  ba  tolerated  for  6  homrs  without 
hajnfnl  effects. 

OSHAIspropoeiHga  TWA  8mit  of 
0.0002  ppm  md  a  Sm.  of  0M86  ppn  fiir 
esniom  totroKJde.  The  Agents 
prelto^usHy  Gonchides  that  ttiis 
combined  Mniit  virifl  prateel  workers 
against  the  risk  of  ocul w  efieturbawces 
and  reepirafoiy  Irritotion  associated 
With  exposure  to  fltis  sabataace  at  the 
levels  p«nBtted  to  tike  absence  of  a 
shert-torm  8mii  Tlie  heahb  evidence 
foram  a  reasonable  basis  far  proposing  a 
revision  to  flris  level.  At  die  ttoie  of  the' 
final  nde,  OGKA  w9f  estabBsh  a  new 
limit  for  ossriara  tetnomde  if  the  Agency 
determiaes  Sud  this  BmH  wifl 
subetantiafiy  redace  significaRt  risk. 

PARAFFIN  WAX  FUME 

CAS:  8002-74-2;  Chemical  Fonnula:  CJit,.* 

H.S.  Na  1302 

OSHA  currendy  has  an  8-hoar  TWA 
limit  for  paraffin  wax  fame.  Hie  ACGfil 
recoDunends  a  TLV-TWA  of  2  a^/m\ 
Paraffin  is  a  white  or  lightly  yellow 
odorless  solid  that  ig  derived  &om 
petroleum. 

Passffia  is  Goasidered  nontoodciii  its 
solid  state,  but  fume  generated  when  it 
is  in  the  molten  slate  may  cause 
discomfort  and  aaasaa  (Jaomal  of 
American  Medical  Apaacintloa  cited  in 
ACGIH  1986,  p.  456).  Ia  the  most  Mcent 
report  of  industrial  ej^oeararffects. 
pasaf&B  fame  ia  tafoctad  to  cause  BO 


discomfort  in  most  cases  v^en  the 
concentration  is  maintained  at  or  below 
2  mg/m*.  although  one  instance  of  njld 
discomfort  was  reported  at 
concentrations  between  0.6  and  1  mg/m* 
(Massachusetts  Division  of 
Occupational  Hygiene  1970,  dted  in 
ACGIH  1986.  p.  455). 

OSHA  is  proposing  a  PEL  of  2  mg/m* 
TWA  for  paraffin  wax  fume.  The 
Agency  preliminarily  concludes  that  this 
limit  will  protect  workers  against  the 
risk  of  nausea  and  britation  that  exists 
in  the  absence  of  any  OSHA  limlL  The 
health  evidence  forms  a  reasonable 
basis  for  proposing  a  new  limit  for 
paraffin  wax  fume.  At  the  time  of  the 
final  rule.  OSHA  will  promulgate  a  new 
limit  if  the  Agency  determines  that  this 
limit  will  substantially  reduce 
si^ificant  risk. 

PHOSPHORIC  ACID 

CAS:  7664-38-2:  Chemical  Fonnula:  HiPO< 

H.&  No.  1322 

OSHA  currendy  has  a  limit  of  1  mg/ 
m*  as  an  8-hour  TWA  for  phosphoric 
acid.  The  ACGIH  recommends  a  TLV- 
TWA  of  1  mg/m*  and  a  TLV-STEL  of  3 
mg/m*.  Hiosphoric  acid  is  a  coloriess. 
odorless  solid  at  temperatures  below 
2l*C,  but  it  becomes  a  viscous,  dear 
liquid  at  higher  temperatures. 

In  humans,  there  have  been  reports  of 
respiratory  irritation  bom  exposure  to 
phosphorus  pentoxide  fume  at 
concentrations  of  between  3.6  and  11.3 
mg/m^  concentrations  of  100  mg/m* 
were  unendurable  except  to  workers 
who  had  developed  a  tolerance  to  the 
fume  over  time  (Rushing  1957,  as  cited  in 
die  ACGDi  1986.  p.  483).  The  AIHA 
Hygiene  Guide  reports  that  phosphoric 
acid  is  less  hazardous  than  nitric  or 
sulfuric  acid  (1957). 

To  protect  unacdimatized  workers 
from  the  risk  of  throat  irritation.  OSHA 
proposes  a  TWA  limit  of  1  mg/m*.  with 
a  STEL  of  3  mg/m*,  for  phosphoric  acid. 
The  Agency  preliminarily  concludes  that 
the  CQmbined  8-hour  TWA  and  STEL 
'limit  is  necessary  to  reduce  this  risk  of 
irritation.*  which  has  been  shown  to 
occur  at  levels  only  slightiy  above  those 
permitted  by  the  TWA  alone.  The  health 
'  evidence  forms  a  reasonable  basis  for 
proposing  a  revision  to  this  level.  At  the 
time  of  the  final  rule,  OSHA  will 
establish  a  new  limit  for  phosphoric  acid 
if  the  Agency  determines  that  this  limit 
will  substantially  reduce  sigificant  risk. 

PHOSPHORUS  TRICHLORIDE 

CAS:  771S-12-2:  Chemical  Formula:  PC1«.  ° 

H.S.'No.  1325 

OSHA  currendy  has  an  8-hour  TWA 
limit  of  0.5  ppm  for  phosphorus 
trichloride.  The  ACGIH  recommends  a 
TLV-TWA  of  0.2  ppm  and  a  TLV-STEL 


of  0.5  ppm  for  this  fuming,  colorless, 
noncombustible  liquid. 

^The  primary  occupational  hazards 
assodated  with  exposure  to  phosphorus 
trichloride  are  respiratory  irritation  and 
intoxication  involving  cough,  bronchitis, 
pneumonia,  and  conjunctivitis 
(Henderson  and  Haggard  1943; 
International  Labour  Office  1934:  Sassi 
1954). 

Early  studies  indicate  that  severe 
symptoms  did  not  occur  in  cats  and 
guinea  pigs  until  concentration  levels 
reached  50  to  90  ppm  for  exposures 
lasting  1  hour,  although  sli^t  illness 
was  observed  at  0.7  ppm  after  an 
exposure  of  6  hours  (Butjagin  1904). 
However,  by  1934.  the  effects  of 
phosphorus  trichloride  were  considered 
to  be  5  to  10  times  as  Intense  as  those  of 
hydrolyzed  hydrochloric  acid 
(International  Labour  Office  1934).  More 
recentiy.  Weeks  and  assodates  (1964) 
reported  studies  in  which  4^hour  LCm 
values  of  104  ppm  for  rats  and  50  ppm 
for  guinea  pigs  were  obtained. 

OSHA  is  proposing  a  PEL  of  0.2  ppm 
TWA  and  a  STEL  of  0.5  ppm  for 
phosphorus  trichloride.  The  Agency 
preliminarily  condudes  that  both  a 
TWA  and  a  STEL  are  required  to  reduce 
the  risk  of  respiratory  and  eye  irritation 
that  exists  for  workers  exposed  to  this 
substance.  The  health  evidence  forms  a 
reasonable  basis  for  proposing  a 
revision  to  this  level.  At  the  time  of  the 
final  rule.  OSHA  will  establish  a  new 
limit  for  phosphorus  trichloride  if  the 
Agency  determines  that  this  limit  will 
substantially  reduce  significant  riski 

POTASSIUM  HYDROXIDB 

CAS:  1310-58-3:  Chemical  Fomiula:  KOH 

H.S.  No.  1334 

OSHA  has  no  current  limit  for 
potassium  hydroxide.  The  ACGIH 
recommends  a  ceiling  limit  of  2  mg/m*. 
Potassium  hydroxide  is  a  white, 
deliquescent  material  that  occurs  in  the 
form  of  pellets,  sticks,  lumps,  or  flakes. 

Potassium  hydroxide  is  corrosive  to 
tissues.  The  health  hazards  of  potassium 
hydnudde  are  similar  to  those  of  the 
other  strong  alkalies,  such  as  sodium 
hydroxide.  Hiese  substances  gelatinize 
tissue  on  contact,  causing  deep,  painful 
lesions.  Dust  or  mist  exposures  may 
cause  eye  or  respiratory  system 
irritation  and  nasal  septum  lesions 
(Kanpov  1971). 

OSHA  is  proposing  an  8-hour  TWA 
limit  of  2  mg/m*  for  this  previously 
unregulated  substance.  The  Agency 
preliminarily  condudes  that  thds  limit 
will  protect  woikers  against  the  risk  of 
respiratory  irritetion  and  severe  dermal 
lesions  that  exists  in  the  absence  of  any 
OSHA  limit.  The  healdi  evidence  forms 
a  reasonable  basis  for  proposing  a  new 


limit  for  potassium  hydroxide.  At  the 
time  of  die  final  rule.  OSHA  will 
promulgate  a  new  limit  if  the  Agency 
determines  that  this  limit  will 
substantially  reduce  significant  risk. 

ROSIN  CORE  SOLDER  PYROLYSIS 

PRODUCTS 
CAS;  None:  Chemical  Formula:  None 
H.S.  No.  13S0 

OSHA  currently  has  no  limit  for  rosbi 
core  solder  pyrolysis  products.  The 
ACGIH  has^tablished  an  8-hour  TLV- 
TyVA  of  0.1  mg/m*  for  these  compounds, 
measured  as  formaldehyde.  This  limit 
applies  to  the  thermal  decomposition 
products  of  gum  rosin  soldering  flux  (3 
to  6  percent  rosin  and  30  to  700  percent 
tin-lead  solder)(Lozano  and  Melvin,  as 
cited  in  ACGIH  1986,  p.  514). 

A  2-week  exposure  of  guinea  pigs  and 
rats  to  these  produds  at  average 
concentrations  of  0.96  mg/m*  caused 
reduction  in  rate  of  wei^t  gain  in  male 
guinea  pigs,  abnormal  liver-to-body- 
weight  ratios  in  guinea  pigs  cf  both 
sexes,  and  abnormal  heart-to-body- 
weight  ratios  in  male  rats  (Industrial 
Bio-test  Lab,  Inc.,  as  cited  in  ACGIH 
1986,  p.  514).  Lungs  of  the  animals 
exposed  in  this  same  study  were 
hyperemia 

In  humans,  slight  bronchial  irritation 
has  been  reported  at  1  mg/m*  (Industrial 
Bio-test  Lab,  Inc.,  as  dted  in  ACGIH 
1986,  p.  514).  Several  woricers 
chronically  exposed  to  levels  as  high  as 
0.15  mg/m*  had  to  be  removed  from 
exposure  because  of  intractable  upper 
respiratory  tract  irritation;  when 
concenfrations  were  kept  below  0.1  mg/ 
m*,  such  irritation  was  not  reported 
(Christy  1965,  as  dted  in  ACGIH  1986,  p. 
514).  In  a  study  designed  to  quantify 
dose-response  levels  for  irritation  in 
human  volunteers,  subjects  were 
exposed  for  15  minutes  to  these  products 
at  aldehyde  concentrations  (as 
formaldehyde,  which  is  the  best  indirect 
measure  of  rosin  pyrolysis  products)  of 
0.04  to  0.2  mg/m*  (U.S.  Public  Healtii 
Service  1965,  as  dted  in  ACGIH  1986,  p. 
514).  Subjects  detected  the  odor  at  0.07 
mg/m*,  and  80  percent  of  subjects 
reported  moderate  to  severe  irritetion  of 
the  eyes,  nose,  and  throat  at  a 
concentration  of  0.12  mg/m*  or  above. 
At  levels  below  0.05  mg/m*,  fewer  than 
10  percent  of  subjeds  experienced 
irritation.  Mucous  membrane  irritation 
occurred  in  30  percent  of  subjects 
exposed  at  0.07  mg/m*.  Some  subjeds 
reported  severe  irritetion  at  0.1  mg/m* 
(U.S.  Public  HealUi  Servfce  1965,  as 
dted  in  ACGIH  1986,  p.  514). 

OSHA  is  proposing  an  8-hour  TWA 
limit  of  0.1  mg/m*,  measured  as 
formaldehyde,  for  rosin  core  solder 
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pyrolysis  praducU.  The  Agency 
prenminarily  conclades  that  thii  limit 
will  protect  workers  from  the  risk  of  eye, 
skin,  and  upper  respiratory  tract 
irritation  demonstrated  to  occur  at  the 
hi^er  levels  permitted  in  the  absence  of 
any  OSHA  Hmit.  The  health  evidence 
forms  a  reasonable  basis  for  proposing  a 
new  limit  for  rosin  core  solder  pyroiysis 
products.  At  the  time  of  the  flnaJ  nde. 
OSHA  will  proHMilgate  ■  new  Umit  if  the 
Agency  determines  that  this  limit  will 
substantially  reduce  pgniBrant  risk. 

SODIUM  BISULFITB  I 

CA&  793\-m-^  Chemkal  Fammkc  NaHSGb 
H.S.  No.  136& 

OKiA's  canent  Z  table*  have  no 
limits  for  exposure  to  sodium  bisulfite. 
The  ACCHIH  limit  is  5  mg/m'  as  an  8- 
hour  TWA.  Sot^um  bisulfite  is  a  white 
crystalline  powder,  which  has  an  odos 
like  that  of  snifnr  dioxida.  { 

The  oral  IBka  in  rats  fed  diis 
substance  is  2  g/kg  (Dow  Chemical 
Company  1977.  as  dted  in  ACGIH 1988,    , 
p.  534),  and  the  iDtraperitcmeal  LDu  for 
rats  is  115  mg/kg  (Hoppe  and  Coble 
195^).  The  ACGIH  reports  that  sodium 
bisuffite  is  an  eye.  skin,  and  mucous 
membrane  irritaot;  acute  exposures 
have  resulted  in  mild  eye  aiul 
respiratory  effects  (ACGIH  1986,  p.  534). 

OSHA,  is  proposing  an  8-hour  TWA 
limit  for  sodium  bisulBte,  a  level  half 
that  for  the  inert  dusts,  because  Ihe 
Agency  has  preliminarily  concluded  that 
this  limit  wiU  protect  exposed  workers 
against  the  risk  of  eye.  skin,  and  upper 
respiratory  tract  irritation  potentially 
associated  wnth  exposure  to  this  dust  at 
the  uncontrolled  levels  permitted  in  the 
absence  of  any  OSHA  limit.  The  health 
evidence  forms  a  reasonable  basis  for 
proposing  a  new  limit  for  sodium 
bisulfite.  At  the  time  of  the  final  rule, 
091A  will  promulgate  a  new  limit  if  the 
Agency  determines  that  this  limit  will 
substantially  reduce  signiHcant  risk. 

SODIUM  HYIMIQXIOE 

CAS:  1310-93-2:  Chemical  Fonaula:  NaOU 

KS.  Na  1387  j 

The  corrent  OSHA  standard  for 
sodium  hydroxide  is  2  mg/a;*  as  an  8- 
hour  TWA.  NIOSH  recommends  a  2  mg/ 
m'  IS-ffiinate  ceiling  for  sodinm 
hydroxide  and  the  ACGIH  has  j 

established  a  2rQgyra*  ceiling  limit 
(maximum  duratioa  of  5  minutes  In  «iy 
3  hours).  Soditun  hydroxide  is  a  white, 
deliquescent  solid. 

Exposure  to  sodium  hydroxide  in  the 
form  of  a  caustic  dust  irritates  the  (qiper 
respiratory  tract  any  may  cause 
ulceration  of  the  nasal  passages  (ACGIH 
1986.  p.  535).  NIOSH  states  that  rats 
exposed  to  unmeasured  coocentratiomi 
of  sodium  hydroxide  for  30  miitutes  per    . 
day  developed  pulmonary  damage  after 


2  to  3  months  (DUibos  et  al.  1960.  as 
cited  in  NIOSH  1978). 

Patty  (1977)  reported  that  a 
concentration  of  2  mg/m'  sodium 
hydroxide  represents  a  level  thst  is 
noticeably  irritating  to  exposed  worker*. 
Hervin  et  aL  (1973)  noted  merited 
redness  and  burning  sensations  in  the 
eyes,  throats,  and  noses  of  worker* 
exposed  to  concentrations  of  sodium 
hydroxide  in  the  range  oi  0.005  to  0.7 
mg/ra".  A  study  by  Lewis  (1974,  as  cited 
in  ACGIH  1966.  p.  535)  noted  throat 
irritation  or  eye  watering  in  those 
employees  exposed  briefly  to 
concentrations  of  0.24,  OS,  or  IM  mg/ 
m"  of  sodium  hydroxide;  only  those 
workers  exposed  to  Qi24  mg/m*  showed 
no  irritation. 

The  Agency  preliminarily  conclttdes 
that  a  2-ppm  ceilii^  is  required  to 
protect  exposed  workers  against  the  risk 
of  eye  and  upper  respiratory  irritation 
that  has  been  shown  to  exist  at  the 
current  2-mg/m'  TWA.  OSHA  is 
proposing  a  ceiling  limit  of  2  mg/m*  for 
sodium  hydroxide.  The  health  evidence 
forms  a  reasonable  basis  far  pn^osing  a 
revision  to  this  leveL  At  d»  time  si  the 
final  rule,  OSHA  will  establish  a  new 
limit  for  sodium  hydroxide  if  the  Agency 
determines  that  tUs  limit  will 
substantially  reduce  sigoilicant  risk. 

SODIUM  METABISULFITB 

CAS:  7681-S7-4:  Chemical  Pomula:  NaiStCX 

H3.  No.  1388 

OSHA's  current  Z  tables  have  no 
exposure  limits  for  sodhmi  metabisulfite.. 
The  ACC3H  Umit  is  5  mg/m*  as  an  8- 
hour  TWA.  Sodinm  metabisulRte  can 
occur  eithei:  in  the  form  of  a  sotid  or  as 
white  crystals;  this  substance  smells  bke 
sulfur  dioxide. 

A  Z-year  study  at  the  Dow  Chemical 
Company  (1977,  as  cited  in  ACGIH  1986, 
p.  535).  in  which  rats  ingested  0^215 
percent  sodium  metabiwlfite. 
demonstrated  no  adverse  efliects  in  the 
rats.  If  the  results  of  this  study  are 
extrapolated  to  humans,  ui^ng  a  safety 
factor  of  10,  the  equivalent  air 
•concentration  would  be  70  mg/m'  (Dow 
Chemical  Company  1077,  as  cited  in 
ACGIH  1986,  p.  535).  Other  animal 
studies  show  a  median  lethal  dose  of 
192  mg/kg  for  rabbits  and  115  rag/kg  for 
rats  when  sodium  metabisulfite  is 
injected  intravenously  (NIOSH  1073). 
Inhalation  of  sodium  metabisulfite  dust 
is  irritating  to  the  lungs,  nose,  and  throat 
(ACGIH  1986.  p.  535). 

OSHA  is  proposing  an  trhaur  TWA  of 
5  mg/m'  for  sodium  metabisulfite.  The 
Agency  preliminarily  concludes  that 
establishing  this  limit  is  necessary  and 
will  reduce  the  risk  of  irritation  <^  the 
skin  and  eyes  to  which  woricers  are 
exposed  in  the  absence  of  any  OSHA 


limit.  The  health  evidence  forms  a 
reasonable  basis  for  proposing  a  new 
limit  for  sodium  metabiauUjt&  At  the 
time  of  the  final  rule.  OSHA  wiU 
promulgate  a  new  limit  if  the  Agency 
determines  that  this  limit  will 
substantially  reduce  si^ficant  risk. 

SULFUR  MONOCHLOUDE 

CAS:  1flS2S-V-8(  Chemkal  Fomala:  SiCh 

R8.  No.  1375 

OSHA's  existfaig  PEL  for  snifnr 
monochloride  is  1  ppm  as  an  8-honr 
TWA.  The  level  established  by  the 
ACGIH  is  1  ppm  as  a  ceiling  Hmit.  Sulfur 
monochloride  is  an  amber,  oily. 
nonfiaramaUe,  fuming  Hqoid,  whidi  has 
a  penetrating  odor. 

Solfor  monochloride  is  a  primary 
irritant  diat  affects  the  opper  resph^tory 
tract  by  releasing  hydrochloric  add 
(HCl)  on  contact  with  moistore 
(Henderson  and  Haggard  1943).  TMs 
same  study  noted  that  "iimhMaia|iiisi  il 
vapor  [of  sulfur  monochloride}  might 
reach  the  longs,  m  which  caae  tt  wnmld 
be  more  toxic  than  an  equivelsit 
quantity  of  HQ."  The  ACGBi  (1988,  p. 
545)  considers  these  data  indicative  of  a 
far  greater  acute  toxicity  for  sulfur 
monochloride  than  for  hydmryntir 
acid.  Animal  toxicity  studies  revealed 
that  a  dose  of  150  mmi  sulfur 
monochloride  resided  in  death  to  mice 
exposed  for  1  nunute  (Fiury  and  Z^nik 
ld31).  Cats  exposed  to  60  ppra  sulfur 
monochloride  for  15  nunutes  all  died 
within  a  few  days,  but  concentrations  of 
12  ppm  for  15  minutes  were  tolerated    . 
(Henderson  and  Haggard  1943). 

A  study  by  Eikins  (1959)  of  workers  in 
the  rubbo*  industry  found  that 
concentrations  of  2  to  9  ppm  sodium 
monochloride  were  mildly  irritating: 
however,  the  concentrations  to  which 
'  these  workers  were  exposed  may  have 
included  a  high  proportion  of 
hydrochloric  acid. 

OSHA  is  proposing  a  ceiling  of  1  ppm 
for  sulfur  monochkvide  because  this 
substance  is  a  primary  irritant  The 
AgenQT  preliminarily  concludes  that  this 
limit  will  protect  exposed  workers 
against  the  risk  of  primary  irritation  that 
could  occur  at- the  corrent  8-hour  TWA 
limit  The  health  evidence  forms  a 
reasonable  basis  for  proposing  a 
revision  to  this  level.  At  the  time  of  the 
final  rule,  OSHA  will  establish  a  new 
limit  for  sulfur  monochloride  if  the 
Agency  determines  that  this  hoiit  will 
substantially  reduce  significant  risk. ' 

SULFUR  PENTAFLUORIDB 

CAS:  5714-22-77;  Chemical  Pormida  Sffn 

H.S.  No.  1377 

The  current  OSHA  Unut  for  sulfur 
peatafluoride  is  04)25  ppra  as  an  8-hour 
TWA.  The  ACGIH  (1086)  has 


recommended  a  cailioa  Uoiit  of  OjOI  ppm 
for  this  svAtstance.  Si^ir  poitafluoride 
is  a  colorless  gas  or  liquid  wiUi  a  sulfur- 
dioxide-like  odctf. 

Sulfur  pentafluoride's  toxic  effects 
include  lung  congestion  and  lesicms,  and 
pahnoiiary  edeam.  In  a  study  in  which 
rats  were  expoaad  to  sulfur 
pentafluotide  forlO  to  18  hoars.  levels  of 
.0.1  ppn  cansed  hmg  itritatian.  0.5  ppan 
resulted  ia  severe  pdmonaiy  lesions, 
and  \  ppm  proved  fetal  (Grae^wig  and 
Lester  19S0).  Ctee-hour  expoaofes  to  10 
ppm  taUiir  pentalfhioride  ivsahad  in 
diffuse  hemoniiagic  leaioiM  in  the  hmgs 
of  rats,  while  rats  exposed  to  1  ppm  for  1 
hour  had  severe  coagesti<m  of  the  hmgs. 
Rats  exposed  for  1  hour  at  ai  ppm 
showed  no  effects.  Subsequent 
examinaticm  of  rats  surviving  the  10- 
and  l-n»n  exposwes  revealed  that  the 
lungs  had  returned  to  oonnal  after  M 
hours  (GieeDberg  and  Lester  1950). 
Saunders,  SboaUkes,  De  Cailo^  and 
Browa  (1963)  established  that  the  UQb 
for  sulfnr  pentaflnoride  in  rabbits  is  6,8 
mg/kg.  and  that  death  was  due  to 
fulminant  pulmonary  edema.  Acoordii^ 
to  this  study,  sulfiir  pentafluoride  doea 
not  injure  the  columnar  epithelium  of  the 
respiratory  tract,  and  exposure  is  Dot 
foUowed  by  bronchopneumonia. 

OSHA  is  proposing  a  ceilmg  limit  for 
this  substance.  The  aoi-ppm  ceiling  has 
been  selected  on  the  basis  of  evidence 
showing  that  even  brief  exposures  to  1 
ppm  caused  pulmonary  effects  In 
animals:  0.01  ppm  provides  a  margiD  of 
safety  against  such  effects.  OSHA 
preliminarily  concludes  duit  this  limit 
for  sulfur  poatafluoridB  will  reduce  the 
risks  of  irritation  and  pulmonary  effects 
to  which  workers  could  be  exposed  in 
the  absence  of  a  ceiling  limit  The  health 
evidence  forms  a  reasonable  basis  for 
proposing  a  revision  to  this  leveL  At  the 
time  otihe  final  rule,  OSHA  will 
establish  a  new  Umit  for  sulfur 
pentafluoride  if  the  Agency  determines 
that  this  limit  will  substantially  reduce 
significant  risk. 

TET1tAHYimCM\JRAN 

CAS:  lOe-SO-a;  Cheoucal  Fonmila:  (QHi)iO 

H.S.  No.  1387 

OSHA's  existing  PEL  for 
tetrahydnrfnran  is  200  ppm  as  an  8-liour 
TWA.  lids  is  the  fr^wur  TWA  hndt 
recommended  by  the  ACGIH,  which 
also  has  established  a  IS-minute  STEL 
of  250  ppm  for  tetnhydnrfuran. 
Tetrahydrofuran  is  a  cokniess  liqnid 
with  an  odor  like  that  of  ether. 

This  proposed  limit  was  selected  cm 
the  basis  <rf  extensive  data  bom 
experiraoital  animal  studies.  Lehnuum 
and  Plury  (1943)  reported  irritation  of 
the  upper  respiratory  tract  as  well  as 
kidney  and  liver  injury  in  a  number  of 


anfanals  exposed  by  inhalatloB  to  more 
than  3000  ppm  tetrahydRrfuran  for  20 
days,  8  bouts  daily.  Aqoeoos  solutions 
exceeding  a  concentration  oi  20  percent 
tetrahydroforaa  proved  kritating  to  the 
skki  of  rabbits.  One  study  (Stou^ton 
and  Robkana  1936)  found  that  amounts 
in  excess  of  25A»  ppm  were  Deeded  to 
anesdietixe  dogs.  The  anestiiesia 
process  in  these  animala  showed  a 
delayed  induction  period  and  poor 
recovery.  In  other  studies  with  dogs 
(Zapp,  cited  in  ACGIH  1988,  p.  564).  200 
ppm  tetrahydrofuran  in  daily,  6-hour 
inhalation  exposures  pro&iced  an 
observable  effect  on  ^  pulse  pressure 
of  these  animals  within  3  to  4  weeks; 
despite  an  eiqKWure  of  nine  wedcs  at 
this  dosage  level  followed  by  3  wedcs  at 
nearly  twice  this  concentation.  no 
histopathologic  changes  were  observed 
in  the  critical  organs.  Studies  Qochmann 
1962)  in  wriiich  tetrahydrofuran  was 
given  orally  and  peritoneally  to  a 
variety  of  laboratory  animals  resulted  in 
both  liver  and  kidney  damage;  however, 
some  of  the  effects  observed  by  this 
author  may  have  been  caused  by 
peroride  contamination  of  the 
tetrahydnrfiiran.  Oettel  (as  dted  in 
ACGIH  1986.  p.  564)  observed  no  kidney 
or  liver  damage  in  cats,  rabbits,  rats,  or 
mice  exposed  repeatedly  by  iidialation 
to  tetrahydrofuran  at  concmitrations  of 
3400  to  17,000  ppm  for  as  laog  as  6 
houn. 

Technicians  involved  in  the 
experiment  of  Stoughton  and  Robblns 
(described  above)  experienced  severe 
headaches  when  conducting  these 
experiments. 

OSHA  is  proposing  an  8-hour  TWA  of 
200  ppm  and  a  STEL  of  250  iq>m  for 
tetrahydrofuran.  The  Agency 
preliminarily  condudes  that  both  of 
these  limits  are  required  to  protect 
workers  fi-om  the  risk  of  headache  and 
irritation  potentially  associated  with 
exposure  to  this  substance.  The  health 
evidence  forms  a  reasonable  basis  for 
proposing  a  revision  to  this  level  At  the 
time  of  the  final  rule,  OSHA  will 
establish  a  new  Umit  for  tetrahydrofuran 
if  the  Agency  determines  that  this  Umit 
will  substantially  reduce  significant  risk. 

TKTRASCnNUM  PYROPHOSHiATB 
CAS:  7723-88-6;  Chemical  Formula:  Na«IM3i 
H.S.  No.  1388 

The  current  OSHA  Z  tables  do  not 
indude  a  limit  for  tetrasodiura 
p^phosphate.  The  ACGIH  has 
established  a  Umit  of  5  mg/m*  as  an  8- 
hour  TWA.  Tetrasodium  pyrophos|diate 
may  occur  either  as  a  white  powder  or  a 
crystalline  substance. 

Tetrasodium  pyro|rii08|Aate  is  an 
alkaline  dust  and  therefore  causes 
irritation  to  the  eyes  and  the  respiratory 


tract  lAOBUnWirp.  987).  PdT  this 
reason,  flie  ACGIH  recommends  s  time- 
weighted  average  TLV  of  5  mg/m*, 
which  is  half  the  value  recommended  for 
the  inert  dusts. 

OSHA  is  proposing  a  5-mg/m*  8-hour 
TWA  for  this  substance.  The  Agency 
preliminarily  condudes  that  estabUshing 
this  limit  for  this  previously  unregulated 
chemical  is  necessary  to  reduce  die  risk 
of  eye  and  respuatory  tract  irritation  to 
worken  exposed  to  this  substance.  The 
health  evidence  forms  a  reasonable 
basis  for  proposing  s  new  limit  far 
tetrasodium  pyrophosphate  At  the  time 
of  the  final  rule,  OSHA  will  promulgate 
a  new  Umit  if  the  Agency  determines 
that  this  limit  wiU  substantiaUy  reduce 
significant  risk. 

THIOa-YCOLIC  ACID 

CAS:  88-11-1;  Chemical  Ponnola:  C,H«OkS 

H.&N0.13B2 

OSHA  has  no  current  PEL  for 
thioglycoUc  add.  The  ACGIH 
recommends  a  1-ppm  8-hour  TWA,  with 
a  skin  notation,  for  this  colorless  UquicC 
which  has  an  impieasant  odor. 

A  stody  by  the  Dow  Chonical 
Company  in  which  thioglycoUc  add  «vas 
instilled  into  the  eyes  of  rabbits  resulted 
in  severe  conjunctival  inflammation  and 
pain,  dense  opadty  of  the  cornea,  and 
severe  inflammation  of  the  iris.  These 
effects  had  not  improved  14  days  after 
exposure  and  washing  immediately  after 
exposure  did  not  modify  the  severity  of 
this  ocular  response.  A  single  dermal 
application  of  the  thioglycoUc  acid  to 
rabbit  skin  caused  necrosis  in  5  minutes 
and  was  accompanied  by  hyperemia 
and  edema.  The  LDb*  for  a  10-percent 
solution  appUed  percutaneously  was  848 
mg/kg  for  rabbits;  further  studies  by 
Dow  (1973)  in  which  female  rats  were 
fed  a  single  oral  dose  of  a  10-percent 
solution  of  thioglycoUc  add  showed  that 
this  dose  resulted  in  death  at  the  level  of 
125  mg/kg.  Autopsy  revealed  damage  to 
the  Uver  and  gastrointestinal  tract 
Fassett  (1963)  reported  that  the  oral  LQm 
for  undiluted  thioglycoUc  add  in  rats  in 
50  mg/kg.  and  that  a  10-percent  solution 
appUed  to  the  skin  of  guinea  pigs  caused 
fataUties  at  doses  of  less  than  5  ml /kg. 
Symptoms  prior  to  death  induded 
gasping,  convulsions,  and  weakness. 

OSHA  is  proposing  a  1-ppm  8-hour 
TWA  limit  for  thioglycoUc  add.  The 
Agency  preUminarily  concludes  that  this 
limit  wiU  prated  exposed  workn*  from 
the  risk  of  eye  and  sldn  irritation  as  weU 
as  systemic  effects,  potentially 
associated  with  exposures  at  the  levels 
permitted  by  the  absence  of  any  OSHA 
limit  The  health  evidence  forms  a 
reasonable  basis  for  proposing  a  new 
Umit  for  thioglycoUc  add.  At  tiie  time  of 
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the  final  rule.  OSHA  will  promulgate  a 
new  limit  if  die  Agency  determines  that 
this  limit  wiU  substantially  reduce 
significant  risk. 

1.2.4-TIUCHLOROKNZENE 

CAS:  120^82-1:  Chemical  Formula:  CJ^Cb 

H.S.  No.  1406 

OSHA  currently  has  no  limit  for  xX'i- 
trichlorobenzene.  The  AGGIH  has 
established  an  exposure  limit  of  5  ppm 
as  a  ceiling  for  this  substance.  12,4 
trichlorobenzene  is  a  colorless  liquid. 

The  inhalation  toxicity  of 
trichlorobenzene  was  studied  by  Treon 
(1950).  who  determined  that  the  target 
organs  of  exposure  in  cats,  dogs,  rats, 
rabbits,  and  guinea  pigs  included  liver, 
kidneys,  ganglion  cells  at  all  brain 
levels,  and  mucous  membranes. 
Irritation  of  the  lungs  and  changes  in 
respiration  were  seen  in  animals  that 
later  died  as  a  result  of  exposure.  Brown 
et  al.  (1960)  reported  that  1,2,4- 
trichlorobenzene's  single-dose  oral  LDm 
for  rats  is  756  mg/kg  and  for  mice  is  766 
mg/kg.  The  acute  percutaneous  LDw  for 
rats  was  6139  mg/kg.  Sublethal  doses 
administered  repeatedly  to  guinea  pigs 
caused  liver  damage;  acute  and  short- 
term  (15  6-hour  exposures  to  70-200 
ppm)  inhalation  studies  failed  to  kill 
these  animals  (Gage  1970).  In  a  separate 
study  reported  on  by  Rowe  (1975,  as 
cited  in  ACGIH 1986,  p.  593),  20  male 
rats,  4  rabbits,  and  2  dogs  were  exposed 
at  levels  of  30  or  100  ppm  1,2,4- 
trichlorobenzene  7  hours/day,  5  days/ 
week  for  30  exposures  in  44  days.  No 
adverse  effects  were  detectable  in 
exposed  animals  belonging  to  30  species 
as  a  result  of  exposure  to  30  ppm.  with 
the  exception  of  an  elevation  of  urinary 
porphyrins  in  the  rats  at  15  and  30 
exposure  days.  A  second  inhalation 
study  was  performed  with  1,2,4- 
trichlorobenzene  7  hours/day,  5  days/ 
week  for  28  consecutive  weeks  (Coate. 
Schoenfisch.  Busey,  and  Lewis  n.d.). 
Thirty  rats,  16  rabbits,  and  9  monkeys, 
all  males,  were  exposed  at  zero,  25, 50, 
and  100  ppm.  Microscopic  changes  were 
seen  in  die  parenchymal  cells  of  livers 
and  kidneys  of  all  rats  after  4  and  13 
weeks  of  exposure  to  1,2,4- 
trichlorobenzene,  but  no  adverse  effects 
were  seen  in  any  of  the  other  species. 

In  woricers,  exposure  to  1,2,4- 
trichlorobenzene  caused  dermal 
irritation,  which  may  have  been 
attributable  to  the  defatting  action  of 
this  chemical  (Powers,  Coate,  and  Lewis 
1975).  and  in  some  cases,  exposure 
levels  of  3  to  5  ppm  caused  eye  and 
throat  irritation  (Rewe  1975,  as  cited  in 
ACGIHig86.p.593). 

OSHA  is  proposing  a  5-ppm  ceiling 
limit  for  lZ4-trichlorobenzene.  The 
Agency  preliminarily  concludes  that  this 


Uffiit  wfll  protect  workers  from  the  risk 
of  eye.  throat  and  dermal  irritation  to 
which  they  can  potentially  be  exposed 
in  the  absence  of  any  OSHA  limit  The 
health  evidence  forms  a  reasonable 
basis  for  proposing  a  new  limit  for  1.2,4- 
trichlorobenzene.  At  the  time  of  the  final 
role.  OSHA  will  promulgate  a  new  limit 
if  the  Agency  determines  that  this  limit 
will  substantially  reduce  significant  risk. 

TRIETHYLAMINB 

CAS:  121-44-8;  Chemical  Formula:  (CJ1.)J4 

H.S.  No.  1406 

OSHA  currently  has  a  limit  of  25  ppm 
TWA  for  triethlylamine.  The  ACGIH 
recommends  a  TLV-TWA  of  10  ppm  and 
a  TLV-STEL  of  15  ppm  for  this  colorless 
liquid  with  a  strong  ammonia-like  odor. 

Exposure  to  trietnlylamine  is 
associated  with  pulmonary,  skin,  and 
eye  irritation  and  central  nervous 
system  effects.  Guinea  pigs  exposed  for 
30  minutes  to  a  concentration  of  2,000 
ppm  triethlylamine  survived,  but  four  of 
six  animals  died  when  exposed  to  this 
level  for  2  hours;  two  of  six  guinea  pigs 
died  during  a  4-hour  exposure  to  a 
concentration  Of  1,000  ppm,  but  all 
survived  similar  exposures  at  the  250- 
and  500-ppm  levels  (Carpenter,  Smyth, 
and  Shaffer  1948).  The  single-dose  oral 
LDm  value  in  rats  is  0.46  g/kg  (range: 
0.25  to  0.85)  (Smytii,  Carpenter,  and  Weil 
1951).  These  investigators  also  report 
that  triethlylamine  readily  penetrated 
rabbit  skin  on  contact  with  an  LDm 
value  of  0.57  ml /kg  (range:  0.36  to  a90): 
skin  irritation  and  eye  injury  were  also 
noted  from  contact  with  the  liquid.  One 
of  the  six  rats  died  from  an  acute  4-hour 
inhalation  exposure  to  1,000  ppm 
triethlylamine  (Smyth,  Carpenter,  and 
Weil  1951).  Rabbits  exposed  repeatedly 
to  a  level  of  50  ppm  exhibited  marked 
irritation  of  the  cornea  and  of 
pulmonary  tissue  (Brieger  and  Hodes 
1951:  Carpenter  and  Smyth  1946).  The 
effects  of  repeated  triethlylamine 
exposure  correspond  to  those  of 
ethylamine  and  diethylamine  (Brieger 
and  Hodes  1951).  Triethlylamine  was 
found  to  inhibit  monoamine  oxidase 
activity,  resulting  in  central  nervous 
system  stimulation  (DeBruin  1976). 

OSHA  is  proposing  an  8-hour  TSfVA 
limit  of  10  ppm  and  a  15-minute  STEL  of 
15  ppm  for  triethlylamine.  The  Agency 
preliminarily  concludes  that  both  of 
these  limits  are  required  to  protect 
workers  against  th«  risk  of  CNS  effects 
and  acute  irritation  to  the  eyes  and     ^ 
lungs  potentially  associated  with 
occupational  exposure  to  triethlylamine 
at  elevated  levels.  The  health  evidence 
forms  a  reasonable  basis  for  proposing  a 
revision  to  this  level  At  the  time  of  the 
final  mle.  OSHA  will  establish  a  new 
limit  for  Methlylamine  if  the  Agency 


determines  that  this  limit  «vill    - 
substantially  reduce  significant  risk. 

VANADIUM  (V/)»)  DUST 

CAS:  1314-«2-l;  Chemical  Formula:  V.Oi 

H.S.  No.  1421 

The  current  O^iA  PEL  for  vanadiiun 
pentoxide  dust  is  a  ceiling  of  0.5  mg/m*. 
The  ACGIH  has  established  0.0S  mg/m* 
as  an  ft-hour  TWA  for  the  respirable 
dust  as  vanadium  pentoxide.  NIOSH 
recommends  a  15-minute  short-term 
limit  of  0.05  mg/m*.  Vanadium 
pentoxide  is  a  yellow  to  rust-brown 
crystalline  compound. 

Several  studies  indicate  that  OSHA's 
current  exposure  limit  is  insufficient  to 
protect  exposed  workers  against 
vanadium  dust's  respiratory  effects, 
which  include  bronchitis,  emphysema, 
tracheitis,  pulmonary  edema,  and 
bronchial  pneumonia.  According  to 
Hudson  (1964),  vanadium  is  poisonous 
to  all  animals  by  all  routes  of 
administration.  The  LDm  in  rabbits 
injected  intravenously  is  1.5  mg/kg,  and 
rats  fed  25  ppm  demonstrated  toxic 
responses  within  a  short  time  (Hudson 
1964). 

Seven  cases  of  upper  respiratory  tract 
irritation  were  reported  in  boiler 
cleaners  exposed  to  concentrations  of 
from  2  to  85  mg/m*  vanadium  pentoxide 
dust  (Sjoberg  1951).  Williams  (1952) 
reported  eight  cases  of  vanadium 
poisoning  in  workers  cleaning  boilers  in 
an  atmosphere  ranging  from  30  to  104 
mg/m*.  Gulko  (1956)  observed  eye  and 
bronchial  irritation  La  workers  exposed 
to  0.5  to  2.2  mg/m*.  A  study  by  Lewis 
(1959)  indicated  that  workers  exposed  to 
levels  of  0.2  to  0.5  mg/m*  e)q)erienced  a 
hl^er  incidence  of  respiratory 
symptoms  than  did  controls.  Tebrock 
and  Machle  (1968)  reported  that  workers 
exposed  to  average  concentrations  of  1.5 
mg/m*  vanadium  pentoxide  in  a  mixed 
dust  developed  conjunctivitis, 
tracheobronchitis,  and  dermatitis.  A 
single  average  8-hour  exposure  to  0.2 
mg/m*  respirable  vanadium  dust  caused 
severe  upper  respiratory  fract  irritation 
in  five  human  volunteers,  and  two  other 
subjects  exposed  to  a  0.1-mg/  * 
concentration  also  developed  a  delayed 
cough  and  an  increase  in  mucous 
production  (Zenz  and  Berg  1967). 

OSHA  is  proposing  a  limit  of  0.05  mg/ 
m*  as  an  8-hour  TWA  for  vanadium  dust 
as  vanadium  pentoxide.  The  Agency 
IM«liminarily  concludes  that  this  liinit    . 
will  preventer  substantially  reduce  the 
risks  of  eye  and  bronchial  irritation, 
respiratory  symptoms,  conjunctivitis, 
and  coughing  seen  in  exposed  workers 
at  levels  raining  from  ai  mg/m*  to  2.2 
mg/m*.  The  healtb  evidence  forms  a 
reasonable  basis  for  proposing  a 


revision  to  this  level.  At  the  time  of  the 
final  rule,  OSHA  will  establish  a  new 
limit  for  vanadium  dust  if  the  Agency 
determines  that  this  Hmit  will 
substantially  reduce  significant  risk. 
VANADRAif  (ViOi)  FUME 
CASc  lS14-«2-l;  Chemical  Fonmila:  V/X 
as.  No.  1422 

OSHA's  present  PEL  for  vanadium 
pentoxide  fume  is  0.1  mg/m*.  The 
ACGIH  has  set  a  0.06-ffig/m*  B-hour 
TWA  limit  for  vanadium  pentoxide 
fume,  and  NK)^  recommends  0.05  rag/ 
m  *  as  a  15-minute  short-term  limit 
Vanadium  pentoxide  is  a  ydlow  to  rust- 
brown  crystalline  compoimd. 

Vanadium  pentoxide  fume's  chief 
toxic  effects  are  manifested  in  the 
respiratory  passages:  Bronchitis, 
emphysema,  trackdtis,  pulmona^ 
edema,  and  bronchial  pneumonia  result 
from  exposure  to  vanadium  pentoxide 
fume.  According  to  Hudson  (1964). 
vanadium  is  poisonous  to  all  animals  by 
all  routes  of  administration.  The  LDn  in 
rabbits  injected  intravenously  is  1.5  mg/ 
kg.  and  rats  fed  25  ppm  demonstrated 
toxic  responses  witl^  a  short  time 
(Hudson  1984). 

Seven  cases  of  upper  respiratory  tract 
irritation  were  reported  in  boiler 
cleaners  exposed  to  concentrations  of 
from  2  to  85  mg/m*  vanadium  pentoxide 
fume  (Sjoberg  1951).  Williams  (1952) 
reported  eight  cases  of  vanadiimi 
poisoning  in  workers  cleaning  boUers  in 
an  atomosphere  ranging  from  30  to  104 
mg/m*.  Gulko  (1956)  observed  eye  and 
bronchial  irritation  in  workers  exposed 
to  0.5  to  2.2  mg/m*.  A  study  by  Lewis 
(1959)  indicated  that  workers  exposed  to 
levels  of  0.2  to  0.5  mg/m*  experienced  a 
higher  incidence  of  respiratory 
symptoms  than  did  controls.  Tebrock 
and  Machle  (1968)  reported  that  workers 
exposed  to  average  concoitrations  of  1.5 
mg/m*  vanadium  pentoxide  in  a  mixed 
dust  developed  conjunctivitis, 
tracheobronchitis,  and  dermatitis.  A 
single  average  8-hour  exposure  to  0.2 
mg/m*  respirable  vanadium  dust  caused 
severe  upper  respiratory  tract  irritatitm 
in  Hve  human  volunteers,  and  two  other 
subjects  ex]X)sed  to  a  0.1-mg/m  * 
concentration  also  developed  a  delayed 
cough  and  an  increase  in  mucous 
production  (Zenz  and  Berg  1967). 

OSHA  is  proposing  an  8-hour  TWA 
limit  of  0.05  mg/m  *  for  vanadium  fume 
as  vanadium  pentoxide.  The  Agency 
preliminarily  concludes  that  this  limit 
will  protect  exposed  workers  from  die 
risks  of  eye,  skin,  and  upper  respiratory 
tract  irritation,  conjunctivitis,  pulmonary 
damage,  and  systemic  poisonibig 
potentially  associated  with  vanadium 
pentoxide  fume  exposures.  OSHA 
believes  that  this  Ikoit  will  substantially 


rednce  these  risks.  The  health  evkl«ice 
forms  a  reasonable  basis  for  proposing  a 
revision  to  this  level.  At  the  time  of  the 
final  rule,  OSHA  will  establish  a  new 
limit  for  vanadium  fume  if  the  Agency 
determines  that  this  limit  will 
substantially  reduce  significant  risk. 

VINYL  ACETATE 

CAS:  10e-0S-4:  Chemical  Formula: 

CH,COOCH=CH, 
H.S.  No.  1424 

There  is  no  current  OSHA  limit  for 
vinyl  acetate.  The  ACGIH  has 
recommended  alO-ppm  TLV-TWA  and 
a  20-ppm  TLV-STEL  NIOSH  (1978m) 
recommends  a  4-ppm  ceiling  limit 
measured  over  a  15-minute  period. 

The  basis  for  the  ACGIH- 
recommended  limits  is  an  epidemiologic 
report  by  Deese  and  Joyner  (1960) 
describing  15  years  of  industrial 
experience  with  vinyl  acetate 
production.  They  reported  that  vinyl 
acetate  is  not  a  significant  irritant  at 
exposure  levels  of  5  to  10  ppm  but 
causes  cough  and  hoarseness  at  around 
22  ppm.  They  also  found  no  evidence  of 
adverse  chronic  effects  resulting  from 
exposure  to  5  to  10  ppm.  as  determined 
from  medical  records  and  examinations. 
While  conducting  air  sampling  for  the 
study,  the  primary  author  (Deese) 
experienced  hoarseness  at 
concentrations  of  4.2  and  5.7  ppm,  and 
eye  irritation  at  5.7  and  6.8  ppm.  Three 
chemical  operatcuv  and  one  technician 
did  not  report  any  subjective  responses 
at  these  levels.  The  ACGIH  also  cited  a 
personal  communication  from  the 
Mellon  Institute  (1966)  that  vinyl  acetate 
concentrations  of  less  than  5  ppm  are 
detectable  by  odor,  although  some 
individuals  may  detect  the  odor  at 
concentrations  of  0.5  ppm. 

NIOSH  (1978m)  reviewed  these  data 
and  concluded  tfaiat  the  recommended 
exposure  limit  be  designed  to  protect 
even  the  most  sensitive  individuals  from 
sensory  irritant  effects.  Since  the  lowest 
level  reported  to  cause  upper  respiratory 
tract  irritation  was  4.2  ppm  (Deese  and 
Joyner  1909).  NIOSH  recommended  tiiat 
worki^ace  exposures  not  exceed  4  ppm 
meanired  over  a  15-minute  period. 

The  NIO^  REL  of  4  ppm  (ceiling) 
relies  on  a  report  concerning  a  single 
individual  and  provides  insufficient 
information  as  a  basis  for 
standardsetting.  The  ACGIH 
recommended  TLVs  are  based  on  a  15- 
year  epidemiok>gy  study  that  suggests 
that  a  10-ppm  TWA  and  20-ppm  STEL 
will  provide  protection  against  the  risk 
of  irritation  associated  with  exposure  to 
vinyl  acetate  at  higher  levels.  Therefore, 
the  Agency  proposes  this  8-hour  TWA 
and  OTEL  combination  as  the  revised 
limits  for  vinyl  acetate.  The  health 


evidence  forms  a  reasonable  basis  for 
proposing  a  revision  to  this  level.  At  die 
time  of  the  final  rule.  OSHA  will 
establish  a  new  limit  for  vinyl  acetate  if 
the  Agency  determines  that  this  limit 
will  substantially  reduce  significant  risk. 

VMS  NAPHTHA 

CAS  No.  0032-32-4:  Chemical  Formula:  nofte 

H.S.  No.  1429 

OSHA  cnrrendy  has  no  PEL  for  VM  ft 
P  (Varnish  Makers'  and  Printers') 
naphdia.  The  ACGIH  has  estabhshed  an 
8-hoiir  TWA  of  300  ppm  and  a  STEL  of 
400  ppm,  which  is  not  to  be  exceeded  in 
any  15-minute  period,  for  this  substance. 
NIOSH  recommends  a  10-honr  TWA  of 
75  ppm  and  a  400-ppm  15-minute  STEL 
VM  ft  P  naphtha,  also  known  as  ligroin, 
is  a  colorless,  flammable  liquid. 

A  study  in  which  rats  and  beagles 
received  doses  by  inhalation  of  500  ppm 
fm  30  hours  per  week  for  13  wedcs 
resulted  in  no  chronic  or  latmt  effects 
(Carpenter  et  al.  1975).  These  authors 
also  noted  that  the  acute  toxicity  of  VM 
ft  P  naphtha  for  rats  and  other  species 
was  4  times  greater  than  that  of  rubi)er 
solvent  naphtha,  which  has  a  limit  of  400 
ppm.  Carpenter  and  associates  (1975) 
also  reported  on  an  experiment  in  which 
rats  lost  coordination  and  went  into 
convulsions  in  15  minutes  during 
exposures  to  saturation  concentrations 
at  ambient  room  temperature.  The'4- 
hour  inhalation  LC«o  was  3400  ppm,  and 
the  acclimated  rats  survived  5800  ppm 
for  6  hours. 

Seven  human  volunteers  exposed  to 
880  ppm  VM  ft  P  naphtha  for  15  minutes 
reported  upper  respirator  tract  eye, 
nose  irritation,  and  olfactory  fatigue 
(ACGIH  1986,  p.  631).  Elkins  (1959) 
noted  one  case  of  a  worker,  exposed  to 
levels  of  VM  ft  P  naphtha  averaging  800 
ppm,  who  developed  unspecified 
chronic  effects.  Qkins  also  reported  that 
the  VM  ft  P  naphtha  level  producing 
significant  irritation  in  human 
volunteers  was  about  half  as  great  for 
this  form  of  naphtha  as  for  rubber 
solvent  naphtha. 

OSHA  is  proposing  limits  of  300  ppm 
as  an  8-hour  TWA  and  400  ppm  as  a  15- 
minute  STEL  for  VM  ft  P  naphtha.  The 
Agency  preliminarily  concludes  that 
both  of  diese  limits  are  required  to 
protect  exposed  woricers  against  the  risk 
of  upper-respiratory  effects,  eye 
irritation,  and  possible  chronic  effects 
associated  with  naphtha  exposure.  The 
health  evidence  forms  a  reasonable 
basis  for  proposing  a  new  limit  for  VM  ft 
P  naphtha.  At  the  time  of  the  final  rule, 
OSHA  will  promulgate  a  new  limit  if  the 
Agency  determines  that  this  limit  will 
substantially  reduce  significant  risk. 

XYLENE,  o,  m,  and  p  ISOMERS 


7~:jr  •*■.«    r^*  - 
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from  levels  that  have  been  associated 
with  these  effects  to  levels  where  such 
consequences  are  substantially  less 
likely  to  occur  will  reduce  the  risk  posed 
to  workers  at  current  levels. 

The  health  evidence  for  these 
substances  forms  a  reas<mable  basis  for 
proposing  revised  or  new  limits.  At  the 
time  of  the  final  rule.  OSHA  will 
establish  new  or  revised  limits  for  these 
sensory  inltants  if  the  Agei^cy  . 
determines  that  these  limits  will 
substantially  reduce  significant  risks; 

4.  Substances  for  Whldi  Proposed 
Limits  Are  Based  on  Avoidance  of  Liver 
or  Kidney  Effects 


CAS:  1330-20-7:  »<47-«;  lOft-38-3;  l(»-«2-« 

Chemical  Fonnula:  CtH*(Clk)i 
H.&  Na  1431 

The  current  OSHA  limit  for  xylene  Is 
100  ppm  as  an  6-hour  TWA.  The  ACCSH 
also  recommends  a  TLV-TWA  of  100- 
ppm,  but  adds  a  15-minute  STEL  of  150 
ppm.  NIOSH  recommends  an  exposure 
limit  of  100  ppm  TWA.  with  a  200-ppm 
10-minute  ceiling.  Xylene  and  its 
isomers  are  dear,  flammable  liquids 
with  an  aromatic  hydrocarbon  odor. 

Rats  and  rabbits  exposed  to  a  mixture 
of  xylene  isomers  «t  a  concentration  of 
690  ppm  for  8  hours  daily,  six  days  per 
week  showed  no  blood  abnormaiitiest 
but  rabbits  exposed  on  the  same 
regimen  at  1150  ppm  for  55  days  showed 
a  decrease  in  red  and  white  blood  ceH 
counts  and  an  increase  in  platelet  count 
(Fabre  and  Tmhaut  1954). 

Studies  of  woikers  exposed  to  xylene 
revealed  headache,  fatigue,  lassitude, 
irritability,  and  gastrointestinal 
disturbances  as  the  most  common 
symptoms  (Gerarde  1860).  At  : 
unspecified  exposure  levels.  Browning 
(1965)  also  noted  gastrointestinal 
disturbances,  in  addition  to  kidney, 
heart  Uver,  and  neurological  damage; 
blood  dyscrasias.  some  of  «4ii<di  restdt 
in  death,  were  also  reported  in  these 
workers.  A  study  by  Nelson,  Ege,  Ross 
et  aL  (1943),  in  which  human  volunteers 
were  exposed  to  200  ppm  xylene,  found 
eye,  nose,  and  throat  irritation  in  die  •■ 
subjects  at  this  level  of  e}q>osure. 

NIOSH  developed  a  Criteria 
Document  for  xylene  in  1975,  in  which 
the  woik  of  Morley  and  his  colleagues 
(1970)  was  discussed.  These  audiors 
observed  liver  dysfunction  and- renal 
impairment  in  three  woricers 
overexposed  to  xylene  (estimated 
concentration  of  10,000  ppm).  One  of 
these  workers  died  but  the  others 
recovered  slowly.  Furniture  polishers 
were  reported  by  Matthaus  (1964)  to 
have  suffered  corneal  damage  as  a 
result  of  exposure  to  xylene  at  unknown 
concentrations. 

OSHA  preliminarily  concludes  that 
both  a  TWA  and  STEL  are  necessary  to 
prevent  risk  of  narcosis,  blood  effects, 
and  irritant  effects  at  the  elevated  levels 
possible  at  tiie  current  exposure  limit 
To  reduce  this  risk.  OSHA  is  prcqiosing 
a  ISO-ppm  STEL  and  a  100-ppm  TWA. 
The  health  evidence  forms  a  reasonable 
basis  for  proposing  a  revision  to  this 
level.  At  the  time  of  the  final  rule,  OSiA 
will  establish  a  new  limit  for  xylene  if 
the  Agency  determines  that  this  limit 
will  substantially  reduce  significant  risk. 

ZINC  CHL6rIDE  (FUME)  I 

CAS:  764e-8»-7:  Chemical  Fonnula:  ZnCli 
RS.  No.  1435 


OSHA's  current  PEL  for  zinc  chloride 
is  1  mg/m*  as  an  8-hour  TWA.  The 
ACGIH  has  established  a  JLV-TWA  of 
1  mg/m*.  with  a  STEL  of  2  mg/m'.  Zinc 
chloride  fiune  is  white  and  has  an  acrid 
odor. 

Zinc  chloride  fume  is  hi^y  caustic 
and  damages  the  mucous  membranes  of 
the  nasopharynx  and  respiratory  tract 
&q)osure  to  the  fiunes  of  zinc  chloride 
may  result  in  a  severe  pneumonitis  that 
is  caused  by  irritation  of  the  respiratory 
tract  (Gafafer  1964).  One  Instance  in 
which  a  worker  inhaled  zinc  chloride 
fumes  resulted  in  advanced  pulmonary 
fibrosis  that  dnded  in  death  (MflHken, 
Wftugh.  and  Kadish  1963),  and  10  deaths 
and  25  non-fatal  cases  of  pneumonitis 
occurred  in  woHcers  caught  in  a  tunnel 
when  79  smoke  generators  caught  fire 
and  generated  ^c  chloride  fusses 
(Humter  1855).  Other  studies  have 
showm  that  zinc  chloride  exposures 
cause  skin  ulceration  (Sax  1957).  It  has 
also  been  suggested  that  zinc  chloride 
exposure  may  have  chronic  effects 
(Hamilton  and  Hardy  1974).  In  an 
investigaHon  of  (h«  adverse  effects  of 
zinc  cmoride  fume  exposures,  Feny 
(personal  communication  1966,  as  cited 
in  the  ACGIH  1966,  p.  643)  reported  that 
no  sensory  effetits  occurred  whenSO 
minute  exposures  were  limited  to  0.07 
and  0.4  mg/m';  however,  this  researcher 
noted  that  these  levels  did  corrode 
metaL 

.   OSHA  preliminarily  cbnchides  that 
the  risk  of  damage  to  the  eyes,  skin,  and 
respiratory  tract  associated  with 
exposure  to  zinc  chloride  fume  should 
be  substantially  reduced  by  establishing 
a  STEL  and  TWA  to  protect  against 
elevated  short-term  and  long-term 
exposures  to  this  substance.  The  health 
evidence  forms  a  reasonable  basis  for 
proposing  a  revision  to  this  level.  At  the 
time  of  the  final  rule,  OSHA  will 
establish  a  new  limit  for  zinc  chloride  if 
the  Agency  determines  that  this  limit 
will  substantially  reduce  significant  risk. 

Preliminary  ConcluaioDB 

OSHA's  preliminary  finding  is  that 
sensory  irritation  poses  an  occupational 
health  risk  to  workers  exposed  to  these 
substances  at  the  existing  hazardous 
levels.  Among  the  adverse  health 
consequences  of  exposure  to  sensory 
irritants  are  acute  breathing  difficulty, 
eye  tearing,  conjunctivitis,  sensitization, 
persistent  coughing,  and  upper 
respiratory  tract  inritation.  In  addition  to 
the  pain  and  suffering  associated  with 
these  signs  and  symptoms,  workers 
experiencing  irritant  effects  find  it 
difficult  if  not  impossible  to  concentrate 
on  the  Job  at  hand;  thus  they  work  less 
safely  and  less  productively  than  non- 
exposed  employees.  Reducing  exposures 
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Introduction 

The  liver  or  kidneys  are  the  primary 
target  organs  affected  by  toxic 
exposures  to  «  number  of  Industrial 
diemicals.  In  recognition  of  this  target 
organ  toxicity,  OSHA.  is  proposing  new 
or  revised  limits  for  17  hepato-  or 
nephrotoxic  compounds  (12 
hepatotoxins  and  five  nephrotoxins).  For 
these  substam^s.  did  Uver  or  kidney  is 
probably  the  organ  nuMt  sensitive  to  the 
effects  of  exposure.  Uras,  estabHshing 
permissible  exposure  limits  diat-are  low 
enoxigh  to  prevent  toxicity  to  these 
target  organs  generally  also  protects 
other  organ  systems. 

Seventeen  con^iounds  for  which 
revised  limits  9re  being  proposed 
produce  kidney  or  liver  effects  in 
overe]q;)osed  individuals.  For  seven  of 
diese  substances,  OSHA  is  proposing  to 
lower  the  PEL.  and  for  one  other 
substance.  OSHA  is  also  proposing  the 
adoption  of  a  short-term  exposure  limit 
For  five  liver  or  kidney  toxins,  OSHA  is 
proposing  a  PEL  where  none  formerly 
existed,  and  in  three  cases.  OSHA 
proposes  to  retain  the  current  PEL  but  to 
add  a  STEL  where  none  formeriy 
existed.  For  four  chemicals  in  this 
category,  NIOSH  recommends  limits 
lower  than  those  established  by  the 
ACGIH,  and  for  one  of  these  substances, 
OSHA  proposes  adoption  of  the  NIOSH 
RELs:  in  three  cases,  the  NIOSH  and 
ACGIH  limits  are  essentially  the  same. 
The  sections  betow  discuss  liver  and 
kidney  toxins  separately.  Table  C4-1 
shows  diese  hepatotoxic  substances, 
their  OSHA,  ACGIH.  and  NIOSH  limits, 
and  their  CAS  and  HS  numbers;  Table 
C4-2  provides  the  same  information  for 
the  nephrotoxins  in  this  group. 

UvwToxldty 

Description  of  (Ae  Health  Effects 

Although  the  precise  mechanisms  by 
which  these  compounds  cause  liver 
damage  are  on^  partly  understood,  the 
development  and  manifestation  of  liver 


toxicity  are  similar  for  all  of  them.  In 
general,  liver  toxicity  is  a  graded 
response,  i.e.,  the  severity  of  the  lesion 
is  directly  proportional  to  the  intensity/ 
duration  of  exposure.  Althov^  many  of 
the  effects  caused  by  exposure  to  these 
substances  are  reversible,  some  are  not 
Liver  damage  is  not  a  single  entity;  the 
manner  in  which  it  is  manifested 
depends  on  the  dose,  duration,  and 
particular  chemical  agent  involved.  For 
example,  acute  exposures  may  cause 
lipid  to  accumulate  in  the  hepatocytes, 
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cellular  death,  and/or  hepatobiliary 
dysfunction.  In  contrast  dironic 
exposures  may  lead  to  diriiotic  changes 
and  the  development  of  neoplasms. 
Fatty  accumulation  and  necrosis  can  be 
either  localized  or  widespread,  and 
chemical-induced  lesions  resulting  from 
chronic  exposures  can  cause  marked 
changes  of  the  entire  liver  (Plaa  1986). 
-  Typically,  the  earliest  and  most 
sensitive  indicators  of  liver  toxicity  are 
alterations  in  biochemical  Uver 
functions,  such  as  changes  in  specific 


enzyme  activities.  These  may  be 
accompanied  by  changes  in  the 
morphology  of  specific  organelles  in 
hepatocytes.  For  example,  relatively  low 
doses  of  halogenated  aliphatic 
hydrocarbons,  such  as  aUyl  diloride, 
carbon  tetrabromide,  and  1,1- 
dichloroethane,  cause  an  increase  in  the 
activity  of  microsomal  mixed  function 
oxidase  enzymes.  This  increase  is 
ordinarily  accompanied  by  proliferation 
of  the  endoplasmic  reticulum. 
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T4ble  C<4^l.    List  of  SabstMices  for  Mhictt  timiu  Are  Based 
,.  frimarily  on  Avoidance  of  liver  Toxicity 


H.S.  Nianber/ 
CMiricaY  IbMe 


lOJl  A1}y]  chloride 


CAS  No.        Current  fEl*  ACGIH  TLV*« 


H>7-05-1         ]  p^  TIM 


)  IVai  TM 

2  ppm  ST£L 


■lOSfl  REl*** 


iMMlWA 
3  ppa  Ceiling 
(ISmin) 


1072  Carbon  tetrabromide  558-13-4 


0.1  ppm  TWA 
0.3  ppm  STRL 


1089  o-Chlorostyrene 


2039-87-4 


50  ppm  TWA 
75  ppm  STEL 


1108  Cyclohexanone 


108-94-1  '   50  ppm  TWA 


25  ppm  TWA,  Skin    25  ppm  TWA 


1145  Dioxane 


1168  Ethylene  dichloride*" 


1205  Hydrazine 


1^3-91 -1 


1P7-06-2 


100  ppm  TWA,     25  ppm  TWA,  Skin 
Skin 


50  ppm  TWA 
100  ppm  STEL 
200  ppm  Ceiling 


10  ppm  TWA 


1  ppm  Ceiling 
(30  min) 

1  ppm  TUA 

2  ppm  Ceiling 
(15  min) 


302-01-1    1  ppm  TWA,  Skin   0.1  ppm  TWA,  Skin   0.03  ppm  Ceiling 
!  (120  min) 


1269  Hethylcyclohexanol    25639-42-3   100  ppm  TWA     50  ppm  TWA 


1295  Octachloro- 
naphthalene 


2234-13-1 


0.1  mg/m    TWA, 
Skin 


0.1  mg/m    TWA 
0.3  mg/m    STEL 
Skin 
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Table  C4-1.  List  of  Substances  For  Which  Limits  Are  Based 

Primarily  on  Avoidance  of  Liver  Toxicity  (continued) 


M.S.  Number/ 
Chemical  Name 


1341  Propylene  di chloride     78-87-5   75  ppm  TWA 


CAS  No.    Current  PEL*     ACGIH  TLV** 


75  ppm  TWA 
110  ppm  STEL 


NIOSH  REL*** 


1385  1,1,2,2-Tetrachloro- 
ethane 


79-34-5    5  ppm  TWA, 
Skin 


1  ppm  TWA,  Skin 


Lowest  feasible 
level 


1407  1,2,3-Trichloro- 
propane 


96-18-4   50  ppm  TWA      10  ppm  TWA.  Skin 


*  OSHA's  TWA  limits  Are   for  8-hour  exposures;  its  STELs  Are  for  the  durations  specified;  and  its 
ceilings  ire  peaks  not  to  be  exceeded  for  any  period  of  time. 

**  The  ACGIH  TWA-TLV  is  for  an  8-hour  exposure;  its  STELs  are  15-minute  limits  not  to  be  exceeded 
more  than  4  times  per  day  with  a  minimum  of  60  minutes  between  successive  STEL  exposures-  and 
its  ceilings  are  peaks  not  to  be  exceeded  for  any  period  of  time. 

***  NIOSH  TWA  limits  are  for  10-hour  exposures  unless  otherwise  specified,  and  its  ceilings  are 
peaks  not  to  be  exceeded  for  any  period  of  time  unless  a  duration  is  specified  in  parentheses. 

♦  Proposed  limit  is  the  NIOSH  REL. 


zum 
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Table  C4-2.      List  of  Substances  For  Mtidi  LhnUs  are  Based 
Primarily  on  Avoidance  of  Kidney  Toxicity 


H.S.  Hunter/ 
Chemical  tUme 


CAS  No.         Current  PEL*  ACGIN  TLV** 


HIOSH  WEI*** 


1129  1.3-Oichloropropene     542-75-6 


1132  Oicyclopentadiene 


1166  Ethyl  silicate 


77-73-6 


78-10-4    100  ppa  TUA 


1  ppm  TUA, 
Skin 

5  ppn  TUA 

10  pfira  TUA 


1195  Hexachlorobutadiene 


87-68-3 


0.02  ppm  TUA, 
Skin 


1203  Hexone  (Methyl 

isobutyl  ketone) 


108-10-1    100  PPM  THA 


50  ppm  TUA 
75  ppn  STEL 


50  ppm  TUA 


*  OSHA's  TUA  liiiits  are  for  8-toar  exposures;  Us  STELs  are  for  tt»e  durations  specified;  and  its 
ceilings  are  ped(s  not  to  be  exceeded  for  any  period  of  time. 

**  TheACGIH  TUA-TLV  is  for  an  8-hour  exposure;  its  STELs  are  15-minute  limits  not  to  be  exceeded 
more  than  4  times  per  day  with  a  minimum  of  60  minutes  between  successive  STEL  exposures;  and 

its  ceilings  are  peak;  not  to  be  exceeded  for  any  period  of  time. 

1 

***  MIOSH  TUA  limits  are  for  10-hour  exposures  unless  otherwise  specified,  and  its  ceilings  are 
peaks  not  to  be  exceeded  for  any  period  of  time  unless  a  duration  is  specified  in  parentheses. 
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Many  compounds  that  damage  the 
liver,  such  as  1.1.2.2-tetrachloroethane. 
also  cause  an  ahnormal  accumulation  of 
fat,  especially  triglycerides,  in  Uver 
cells.  In  experimental  animals  this  effect 
is  manifested  as  an  accumulation  of 
microsoc^ic  vacuoles  in  liver  cells.  In 
humans,  however,  the  only  grossly 
detectable  manifestation  of  this  effect  is 
increased  liver  size,  which  is  an 
indication  of  severe  fat  accumulation  in 
the  liver. 

At  sufficiently  high  doses,  most 
substances  that  damage  the  liver  cause 
cell  death  that  leads  to  tissue  necrosis  or 
gangrene.  This  necrosis  may  initially  be 
localixed.  but  at  higher  or  more 
sustained  exposure  levels  the  entire 
liver  may  be  involved.  Moderate  to 
severe  liver  necrosis  is  usually 
accompanied  by  increased 
concentrations  of  marker  enzymes  such 
as  glutamate-pyruvate  transaminase  or 
glutamate-oxaloacetate  transaminase  in 
the  serum;  the  detection  of  these 
substances  in  the  serum  of  exposed 
individuals  can  thus  be  a  useful ' 
diagnostic  tooL 

Dose-Response  Characteristics 

The  development  of  liver  and  other 
organ  damage  in  humans  and  animnlff  ig 
progressive;  it  begins  with  subcellular 
changes,  progresses  to  the  cellular  level, 
and  is  finally  manifested  as  whole-oigan 
damage.  This  progression  is  related  to 
the  intensity/duration  of  dose;  Le..  as 
dose  increases,  cellular  death  becomes 
widespread  and  eventually  causes  Uver 
dysfunction.  The  extent  to  which  liver 
damage  is  reversible  follows  a  similar 
continuum;  since  the  liver  can 
regenerate,  minor  ceDular  damage  or 
transient  disease  states  are  usually 
reversible  if  exposure  ceases.  However, 
if  exposure  continues,  the  capacity  of 
the  liver  to  regenerate  is  exceeded  and 
permanent  damage  results. 

As  is  the  case  for  some  chemically 
induced  toxic  effects,  there  appears  to 
be  a  NOE  level  below  which 
hepatotoxic  effects  do  not  occur. 

The  following  paragraphs  describe 
OSHA's  preliminary  results  for  all  of  the 
substances  in  this  group  of  hepatotoxins 
and  discuss  the  nature  of  the  risk 
experienced  by  exposed  workers. 

ALLYL  CHLORTOE 

CAS:  107-05-1;  Chemical  Fonnula:     ' 

CHi=CHCH,Cl 
H.S.  No.  1011 

The  current  OSHA  PB.  for  allyl 
chlmide  is  a  1  ppm  (3  mg/m')  8-hour 
TWA;  the  ACGIH-recommended  TLV- 
TWA  is  also  1  {^m.  with  a  15-minute 
STEL  of  2  ppm.  NIOSH  has 
recommended  a  1  ppm  10-hour  TWA 
and  a  3  ppm  IS-minute  STEL  for  Oiis 


substance.  All^  chloride  is  a  colorless 
liquid  with  an  unpleasant,  pungent  odor. 

Studies  of  animal  exposures  to  allyl 
chloride  indicate  that  the  chemical  is 
among  the  most  toxic  of  the  halogenated 
aliphatic  hydrocarbons,  producii^ 
mucous  membrane  irritatioa  mild 
narcosis,  and,  at  higher  concentraticms, 
histologic  lesions  of  the  lungs  and 
kidneys  (Adams,  ^>encer,  and  Irish 
1940).  Even  single  exposures  lasting  only 
a  few  minutes  at  concentrations 
between  1  and  100  mg/Iiter  (332  to 
32,000)  caused  mucous  membrane 
irritation  in  various  laboratory  animals 
(Adams,  Spencer,  and  Irish  1940). 
Further  animal  studies  have  confirmed 
liver  and  kidney  pathology  in  many 
species  (Toricelson.  Wolf.  Oyen,  et  al. 
1959)  and  female  rats  exhibited  kidney 
pathology  after  exposure  to  3  ppm  for  6 
months. 

Human  exposures  to  concentrations  of 
1  to  113  ppm  caused  abnormal  liver  test 
results  (Hausler  and  Lenich  1968). 
OSHA  therefore  proposes  tha^both  a 
STEL  of  2  ppm  and  a  1  ppm  TWA  are 
required.  The  Agency  preliminarily 
concludes  that  a  combined  limit  is 
necessary  to  protect  employees  from  the 
risk  of  mucous  membrane  irritati<Hi 
potentially  associated  with  the  elevated 
short-term  exposures  to  allyl  chloride 
currently  pennitted  by  the  &iko\a  TWA 
alone.  Tlie  health  evidence  forms  a 
reasonable  basis  for  proposing  a 
revision  to  this  level.  At  the  time  of  the 
final  rule.  OSHA  will  establish  a  new 
limit  for  allyl  chloride  if  the  Agency 
determines  diat  this  Hmit  will 
substantially  reduce  significant  risk. 

CARBON  TETRABROKODE 

CAS:  SS8-13-I;  Chemical  Formula:  CBr, 

H.S.  No.  1072 

OSHA's  current  Z  tables  have  no 
limits  for  exposure  to  carbon 
tetrabromide.  The  ACGIH  linut  is  a  0.1 
ppm  TWA  and  a  0.3  ppm  STEL  Carbon 
tetrabromide's  hepatotoxic  effects 
include  both  fatty  infiltration  and 
necrosis.  The  0.1  ppm  and  0.3  ppm  levels 
were  selected  based  on  an  observed  no- 
effect  level  at  0.1  ppm;  this  finding 
derives  from  a  study  in  which  rats  were 
exposed  to  carbon  tetrabromide  by 
inhalation  for  7  hours  per  day,  5  days 
per  week  for  6  months  (Torkelnon  and 
Rowe  1981).  OSHA  believes  that 
controlling  workplace  exposures  to 
these  levels  will  prevent  adverse  effects 
in  exposed  workers.  OSHA 
preliminarily  concludes  that  establishing 
a  limit  for  this  previously  unregiilated 
chemical  will  protect  workers  against 
the  risk  of  experiencing  its  hepatotoxic 
effects  and  will  achieve  a  substantial 
reduction  in  this  risk.  The  health 
evidence  forms  a  reasonable  basis  for 


proposing  a  new  limit  for  carbon 
tetrabromide.  At  the  time  of  die  final 
rule.  OSHA  will  promulgate  a  new  limit 
if  the  Agency  determines  that  diis  limit 
will  substantially  reduce  significant  risk. 

o-CHLOROSTYRENE 

CAS:  2039-87-4;  Chemical  Fonnula:  Cai,a 

H.S.  No.  1089 

OSHA  has  no  current  limit  for  o- 
chlorostyrene.  The  ACGIH  recommends 
a  TLV-TWA  of  50  ppm  with  a  TLV- 
STEL  of  75  ppm.  o-Chlorostyroie  is  a 
liquid. 

In  an  unpublished  report,  the  Dow 
Chemical  Company  (1973)  describes  the 
results  of  an  o-chlorostyrene  inhalation 
study  in  rats,  rabbits,  guinea  pigs,  and 
dogs.  Dow  exposed  the  animals  to  an 
average  concentration  of  101  ppm  for  7 
hours  daily,  5  days  a  week,  for  a  total  of 
130  exposures  in  180  days.  No  adverse 
effects  were  observed  in  any  species  in 
terms  of  appearance,  growth,  behavior, 
mortality,  hematology,  BUN,  alkaline 
phosphatase,  SGPT,  BSP.  organ  weights, 
or  gross  pathology  (Dow  Chemical 
Company,  unpublished  report.  1973). 
Microscopic  examination  of  animal 
tissue  revealed  a  somewhat  hi^^er 
incidence  of  pathological  liver  and 
kidney  changes.  There  is  evidence 
indicating  that  the  warning  properties  of 
o-chlorostyrene  do  not  permit  workers 
to  recognize  concentrations  of  o- 
chlorostyrene  of  100  ppm.  Based  on  o- 
chl(HX>styrene's  structural  analogy  to 
styrene.  for  which  short-term  exposures 
of  100  ppm  have  been  demonstrated  to 
produce  neuropathic  and  narcotic 
effects  (Stewart  Dodd,  Baretta,  and 
Schaffer  1968),  a  short-term  limit  is 
necessary  (ACGIH  1986,  p.  136). 

OSHA  is  proposing  a  F^  of  50  ppm 
as  an  8-hour  TWA  and  a  15-minute 
STEL  of  75  ppm  for  o-chlorostyrene.  The 
Agency  preliminarily  concludes  that 
both  of  these  limits  will  protect  against 
the  risk  of  narcosis  and  neuropathy  to 
which  workers  could  potentially  be 
exposed  in  the  absence  of  any  OSHA 
limit.  The  health  evidence  forms  a 
reasonable  basis  for  proposing  a 
revision  to  this  level.  At  the  time  of  the 
final  rule,  OSHA  will  establish  a  new 
limit  for  o-chlorostyrene  if  the  Agency 
determines  that  this  limit  will 
substantially  reduce  significant  risk. 

CYCLOHBXANONE 

CAS:  lOfr-04-1;  Chemical  Fonnula:  CHmO 

H.S.  Na  1108 

OSHA  has  a  current  limit  of  50  ppm 
TWA  for  cyclohexanone.  Both  the 
ACGIH  and  NIOSH  recommend  a  time- 
weighted  average  of  25  ppm,  and  the 
ACGIH  also  recommends  a  skin 
notation.  Cyclohexanone  is  a  white  to 
pale  yellow  oily  liquid  with  an  odor 
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similar  to  that  of  acetone  and 
peppenninL 

C^clohexanone  has  a  low  order  of 
acute  toxicity  in  animals.  A 
concentration  of  2000  ppm  Inhaled  f^  4 
hours  was  lethal  to  1  of  6  rats;  at  4000 
ppm,  all  of  the  exposed  animals  died.  In 
rabbits,  the  dermal  LIV>  was  1000  mg/kg 
(Smyth  et  al.  1969).  Rabbits  showed 
marked  irritation  and  some  corneal 
injury  when  undiluted  cyclohexanone 
was  instilled  in  the  eye  (Carpenter  and 
Smyth  1946).  Guinea  pigs  exposed  to 
4000  ppm  for  6  hours  showed  narcotic 
symptoms,  lacrimation,  salivation, 
depression  of  body  temperature  and 
heart  rate,  and  corneal  opacity  (Specht 
et  al'.  1940).  Rabbits  exhibited 
degenerative  changes  of  the  liver  and 
kidneys  after  50  daily  6-hour  inhalation 
exposures  to  190  ppm  (Treon, 
Crutchfield.  and  Kitzmiller  1943). 
Exposures  to  309  ppm  cyclohexanone  on 
the  same  regimen  caused  conjunctival 
congestion,  while  exposures  to  3000  ppm 
were  lethal  to  some  of  the  exposed 
animals  (Treon.  Crutchfield,  and 
iGtzmiller  1943).  In  humans.  Nelson  and 
co-workers  (1943)  report  that  irritation 
caused  by  exposure  to  cyclohexanone 
was  intolerable  at  50  ppm.  however,  25 
ppm  was  not  objectionable  to  most 
subjects  in  3-  to  S-minute  exposures. 

OSHA  is  proposing  a  25-ppm  8-hour 
TWA  and  a  sldn  notation  for 
cyclohexanone.  The  Agency 
preliminarily  concludes  that  these  two 
limits  will  prevent  the  risk  of  respiratory 
and  skin  irritation  associated  with 
cyclohexanone  exposures  at  levels 
below  the  existing  I^L  of  SO  ppm.  The 
health  evidence  forms  a  reasonable 
basis  for  proposing  a  revision  to  this 
level.  At  the  time  of  the  final  rule,  O^iA 
will  establish  a  new  limit  for 
cvclohexanone  if  the  Agency  determines 
that  this  limit  will  substantially  reduce 
significant  risk. 

DIOXANE 

CAS:  123-ei-l:  Chemical  Formula:         \ 
0(CHiCHi),0  I 

RS.  No.  1145 

OSHA's  current  PEL  for  dioxane  is 
100  ppm  as  an  a-hour  TWA  with  a  skin 
notation.  NIOSH  recommends  a  \-ppm 
30-rainute  ceiling  for  dioxane,  and  the 
ACGIH  has  established  a  25-ppm  TIV- 
TW A.  with  a  skin  notation.  The 
proposed  25-ppm  PEL  reflects  new 
toxicological  data  for  this  substance.  A 
2^year  drinking  water  study  conducted 
by  the  Dow  Chemical  Company,  in 
vitiich  male  and  female  rata  were  given 
water  containing  1.0. 0.1,  or  0.01  percent 
dioxane.  showed  that  animals  given  the 
hi^est  dose  developed  liver  and  nasal 
tumors,  as  well  as  pathological  changes 
HI  the  liver  and  kidney.  Rats  in.  the  ai- 


percent  group  showed  renal  tubular 
sloughing  and  hepatocellular 
degeneration  but  no  significant  increase 
in  neoplasms.  Because  this  study 
demonstrated  hepato-  and  nephrotoxic 
effects  at  doses  10  times  lower  than  the 
dose  causing  cancer  in  animals,  the 
ACGIH  established  the  TLV  based  on 
dioxane's  liver  and  kidney  effects  rather 
than  its  carcinogenicity.  A  study  by 
Torkelson  et  al.  (1974)  in  four  species  of 
animals  exposed  to  multiple  daily 
airborne  exposures  of  dioxane  at  50  ppm 
showed  no  gross  or  histopathologic 
organ  changes,  leading  the  ACG&I  to 
recommend  25  ppm  as  an  appropriate 
level  to  protect  against  liver  and  kidney 
effects  in  exposed  workers  (ACGIH 
198^  In  this  case,  the  ACGIH  is  using  a 
safety  factor  to  establish  the  8-hour 
limit.  Le^  is  applying  a  safety  factor  of  2 
to  the  results  of  an  animal  study  in  four 
species  that  showed  no  gross  or 
histopathological  changes  at  50  ppm. 

The  25-ppm  TLV  is  based  on  hepato- 
and  nephrotoxic  effects,  since  the 
ACGIH  evaluation  determined  that 
these  effects  were  more  severe  than  the 
potential  for  carcinogenicity.  OSHA 
does  not  generally  accept  such  a 
rationale;  however,  OSHA  is  unable  to 
perform  the  necessary  risk  assessment 
to  evaluate  the  question  of 
carcinogenicity  in  time  for  this 
rulemaking.  The  1-ppm  (ceiling)  REL  is 
based  on  cancer  potential  and  appears 
to  represent  the  "lowest  concentration 
reliably  measured,"  a  criterion  that 
would  not  satisfy  OSHA  feasibility 
requirements.  OSHA  therefore  proposes 
that  a  PEL  of  25  ppm  TWA,  with  a  skin 
notation,  be  adopted  at  the  present  time 
to  reduce  the  risk  that  currently  exists. 
As  future  priorities  permit  OSHA  will 
consider  the  need  for  a  more  stringent 
PEL. 

ETHYUENE  DICHLORIDE 

CAS:  107-06-2;  Chemical  Formula: 

ClCH,CH,a 
H.S.  No.  1168 

The  current  OSHA  standard  for 
ethylene  dichloride  is  50  ppm  as  an  8- 
hour  TWA,  a  100-ppm  ceiling  (maximum 
duration  of  5  minutes  in  any  3  hours), 
and  a  200-ppm  peak;  these  limits  were 
derived  from  limits  recommended  by  the 
American  National  Standards  Institute 
in  1969.  In  1980,  the  ACGIH  reduced  its 
TLV  to  10  ppm  as  an  8-hour  TWA. 
NIOSH  (1978)  has  concluded  that 
ethylene  dichloride  should  be 
considered  a  potential  human 
carcinogen  and  has  recommended  1- 
ppra  lO-faour  TWA  and  2-ppm  15-minute 
short-term  limits.  Several  studies 
indicate  that  the  current  OSHA  PEL*  are 
insufficient  to  protect  woricers  against 
hepatotoxic  arid  oUier  adverse  effects.  A 


paper  by  Kozik  (1957)  reported  that 
woricers  generally  exposed  below  16 
ppm  but  occasionally  exposed  to  levels 
between  30  and  50  ppm  experienced 
adverse  liver  and  nervous  system 
effects.  In  addition.  Brzoxowski  (1054) 
reported  abnormal  changes  in  the  blood 
of  SO  percent  of  workers  (8  of  16) 
exposed  to  between  10  and  37  ppm  of 
ethylene  dichloride.  The  ACGIH  also 
cited  numerous  animal  studies  that 
consistently  show  hepatotoxic  effects 
caused  by  exposure  to  ethylene 
dichloride;  the  ACGIH  concluded  that 
ethylene  dichloride  "clearly  belongs  in 
the  ^up  of  hepatotoxic  halogenated 
hydrocarbons"  (ACGIH  1986).  Based  on 
these  findings,  the  ACGIH  (1966) 
recommended  a  reduction  hi  the  8-hour 
TLV-TWA  to  10  ppm. 

In  August  1978.  NIOSH  recommended 
that  exposure  to  ethylene  dichloride  be 
minimized  in  response  to  an  NCI 
bioassay  (1978)  showing  that  ethylene 
dichloride  induced  liver  cancer  in  both 
sexes  of  mice  and  rats.  NIOSH  (1978) 
stibsequently  recommended  a  1-ppm  10- 
hour  TWA  and  a  2-ppm  15-minute  short- 
term  limit 

OSHA  preliminarily  concludes  that 
the  studies  of  Kozik  (1957)  and 
Brzozowski  (1954)  clearly  indicate  that  a 
risk  of  hepatotoxicity,  nervous  system 
effects,  and  hematopoietic  effects  exists 
at  the  current  50-ppm  8-hour  TWA  PEL 
The  10-ppm  TLV  recommended  by  the 
ACGIH  does  not  afford  protection  at  the 
levels  (10  to  37  ppm)  where  abnormal 
blood  changes  were  measured  in  50 
percent  of  the  workers  studied. 
Therefore,  OSHA  believes  it  necessary 
to  reduce  its  current  limits  for  ethylene  ° 
dichloride  to  reduce  this  risk  (as  well  as 
to  protect  against  potential  carcinogenic 
effects)  and  is  propbsbig  to  revise  these 
limits  to  1  ppm  as  a  TWA  and  2  ppm  as 
a  STEL  The  Agency's  preliminary 
feasibility  analysis  is  based  on  limited 
data  at  these  levels;  OSHA  requests 
additional  feasibility  information  from 
the  public.  The  health  evidence  forms  a 
reasonable  basis  for  proposing  a 
revision  to  this  level.  At  the  time  of  the 
final  rule,  OSHA  will  establish  a  new 
limit  for  ethylene  dichloride  if  the 
Agency  determines  that  this  limit  will 
substantially  reduce  significant  risk. 

HYDRA£INE 

CAS:  302-01-2;  Chemical  Formula:  H^N-NHi 

H.S.  No.  1205 

The  current  OSHA  limit  for  hydrazine 
is  1  ppm  as  an  8-hour  TWA.  with  a  skin 
notation.  The  ACGIH  (1966)  has 
recommended  a  TLV-TWA  of  0.1  ppm, 
also  with  a  skin  notation.  Because  of  its 
potential  carcinogenic  hazard,  NIOSH 
(1978a)  has  recommended  that 


workplace  exposure  to  hydraziiie  not 
exceed  OJOS  ppm  as  detennined  by  a  2- 
hour  air  sample:  this  level  rq>iesentB  the 
lowest  detectable  level  over  this 
sampling  period. 

A  hepatotoxic  response  In  mice  and 
anemia  and  weight  loss  in  dogs  were 
reported  to  occur  following  a  6-m<mth 
exposure  to  1  ppm  for  6  hours  per  day,  5 
days  per  week  or  to  0.2  ppm 
continuously  (Haun  and  Kinkead  1973). 
It  was  this  finding  that  led  the  ACGIH  to 
conclude  that  the  fonner  TLV  of  1  ppm 
was  too  high.  The  ACGIH  has  also 
assigned  an  A2  designation  (suspect 
human  carcinogen),  based  on  a  study  by 
MacEwen  et  al.  (1979)  showing 
significant  increases  in  nasal  tumors  in 
rats  exposed  to  1  or  5  ppm  hydrazine,  in 
thyroid  adenocarcinoma  in  rats  exposed 
to  5  ppm,  and  iii  lung  adenoma  among 
mice  exposed  to  1  ppm.  Other  studies 
are  cited  by  NIOSH  (1978a)  that 
demonstrate  the  carcinogenicity  of 
hydrazine  in  rodents  by  a  variety  of 
dose  routes.  Because  of  this  evidence, 
NIOSH  has  recommended  a  workplace 
exposure  limit  equal  to  die  limit  of 
detection  for  a  2-hour  sanurie  (0.03  ppm). 

The  animal  studies  conducted  by 
Haun  and  Kinkead  (1973)  and  by 
MacEwen  et  al.  (1979)  clearly 
demonstrate  that  exposure  to  the  current 
1  ppm  PEL  presents  a  risk  of  respiratory 
cancer,  fiver  disease,  and  adverse  blood 
effects;  animals  exposed  to  airborne 
concentrations  at  ttie  current  PEL  have 
exhibited  aM  of  these  effects.  Therefore, 
OSHA  iHeliminarily  concludes  that  a 
reduction  in  the  I^L  for  hydrazine  is 
warranted  to  reduce  this  risk  and  is 
proposing  to  revise  its  PEL  to  ai  ppm  as 
an  8-hour  TWA,  with  a  skin  notation. 
The  Agency  has  selected  this  limit 
rather  than  the  04)3>mmi  REL 
recommended  by  NIOSH  because  it 
does  not  have  sufficient  feasibiUty  data 
or  risk  assessmoit  information 
regarding  use  of  the  0J)3-ppm  level 
Furthermore,  the  NIOSH  REL  appears  to 
be  based  on  the  sampling  and  analytical 
limits  of  detection,  and  OSHA  cannot 
base  its  limits  on  such  criteria.  The 
Agency  believes  that  the  0.1-ppm  limit 
will  control  hepatotoxic  effects  and 
reduce  potential  carcinogenic  risk.  The 
health  evidence  forms  a  reasonable 
basis  for  proposing  a  revision  to  this 
level.  At  the  time  of  the  final  rule,  OSHA 
will  establish  a  new  limit  for  hydrazine 
if  the  Agency  determines  that  Uiis  limit 
will  substantially  reduce  significant  risk. 

MEIKVLCYCLOHEXANOL 

CAS:  25639^2<3;  Oiemical  FormuU: 

CH>CtHMOH 
H.S.No.1260 

OSHA  cuirently  has  an  8-hour  TWA 
limit  of  100  ppm  for  methylcyclohexanoL 
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The  ACGIH  recommends  a  limit  of  50 
ppm  TWA.  Methylcydohexanol  is  a 
colorless,  viscous  liquid  with  an 
aromatic  odor. 

Exposure  to  methylcydohexanol 
produces  narcotic  effects,  liver  and 
kidney  impairment  and  eye  and 
re^iratory  irritation.  Treon,  Crutchfield, 
and  Kitzmdller  (1943)  have  reported  the 
oral  LOn  in  raUiits  to  be  between  1.25 
and  2  g/kg:  liver  damage  was  observed 
in  surviving  animals.  Repeated 
inhalation  exposures  to  the  vapor 
caused  salivation,  eye  irritation  and 
lethargy  in  rabbits  exposed  at  500  ppm, 
but  exposures  to  230  ppm  caused  no 
observable  effects.  Fiffy  6-hour 
exposures  at  a  level  of  120  ppm  caused 
"barely  discernible"  microscopic 
changes  in  the  liver  and  kidney  tissue  of 
rabbits  (Treon.  Crutdifiekl.  and 
Kitzmiller  1943). 

In  humans,  headaches  and  eye  and 
respiratory  irritation  have  been  reported 
to  occur  from  prolonged  e^qKWure  to 
high  concentrations  of 
methycyclohexanol  (Fillipi  1914).  Smyth 
(1856)  considered  an  expomate  l^t  of 
100  ppm  to  be  sufficiently  low  tp  prevent 
narcotic  effects  and.  perhaps,  sig^cant 
liver  and  kidney  damage. 

OSHA  is  proposing  an  8-bour  TWA  of 
50  [q>m  for  methylcydohexanol.  The 
Agency  preliminarily  concludes  that  this 
limit  will  protect  workers  against  the 
risk  of  narcosis  and  hepatic  and  renal 
effects  that  potentiaUy  exists  at  the 
levels  permitted  by  the  current  100-ppm 
limit  The  health  evidence  forms  a 
reasonable  basis  for  proposing  a 
revision  to  this  level  At  the  time  of  the 
final  rule.  OSHA  will  establish  a  new 
limit  for  methylcydohexanol  if  the 
Agency  determines  that  this  limit  will 
substantially  reduce  significant  risk. 

CXTTACHLORONAFHTHALENE 

CAS:  2234-l»-l:  Chemical  Poimula:  Ci»Cb 
H.S.  No.  1295 

OSHA  currently  has  a  Kmit  of  0.1  mg/ 
m»  TWA.  with  a  skin  notation,  for 
octachloronaphthalene.  The  ACGIH 
recommends  a  TLV-TWA  of  0.1  mg/m' 
and  a  TLV-OTEL  of  0.3  mg/m*.  also  with 
a  skin  notation.  Octachloronaphthalene 
is  a  nonflammable,  pale  yellow,  and 
waxy  solid  containing  70  pocent 
chlorine. 

Inhalation  toxidty  data  for 
octachloronaphthalene  fames  or  dust 
are  lacking,  but  exposure  to  the 
chloronaphthalenes  causes  acne^ike 
lesions  that  itch  severely.  Repeated 
exposure  to  the  himes  of  molten 
dilorinated  naphthalenes  can  cause 
severe  and  sometimes  fatal  systemic 
poisoning  and  is  espedally  damaging  to 
the  liver  (Patty  1963).  Ingestion  studies 
of  cattle  have  shown  different  toxidties 


for  different  naphthalenes,  with  die 
toxidty  bicreasing  with  the  degree  of 
chlorination  (Sikes,  Wise,  and  Bridges 
1952).  However,  diese  data  are 
controverted  by  another  report  in  which 
octachloronaphthalene  was  found  to  be 
less  toxic  than  Oie  hexachloro  derivative 
(Bell  1953).  This  divergence  in  the  data 
may  be  due  to  differing  methods  of 
administration  (suspension  versus 
sohition)  or  may  reflect  the  soluble 
form's  greater  capacity  for  absorption 
(ACGIH  1986,  p.  447). 

OSHA  proposes  a  PEL  of  0.1  mg/m* 
TWA  and  a  STEL  of  0.3  mg/m»,  with  a 
skin  notation,  for 

octachloronaphthalene.  The  Agency 
preliminarily  concludes  that  this 
combined  limit  will  protect  workers 
against  the  risk  of  dermal  effects  and 
serious  hver  damage  potentially 
associated  with  exposure  to  this 
substance  at  the  levels  permitted  by  the 
8-hour  limit  alone.  The  skin  notation  is 
retained  because  of 
octachloronaphthalene's  severe  dermal 
effects.  The  health  evidence  forms  a 
reasonable  basis  for  proposing  a 
revision  to  this  level.  At  the  time  of  the 
final  rule,  OSHA  will  establish  a  new 
limit  for  octachloronaphthalene  if  the 
Agency  determines  that  this  limit  will 
substantially  reduce  significant  risk. 

PROPYLENE  DICHLORIDE 
CAS:  78-87-6:  Chemical  Formula: 

CHiCHQCHiCi 
RS.  No.  1341 

OSHA  currently  has  a  limit  of  75  ppm 
TWA  for  propylene  dichloride.  The 
ACGIH  recommends  a  75-ppm  TLV- 
TWA  and  a  TLV-STEL  of  110  ppm. 
Propylene  dichloride  is  a  colorless, 
flammable,  mobile  liquid  with  an  odor 
like  that  of  chloroform; 

The  primary  hazards  assodated  witii 
exposure  to  propylene  dichloride  are 
inhalation  toxicity  to  liver  tissue  and 
mild  skin  and  eye  irritation.  Repeated 
inhalation  exposures  to  1000  ppm  have 
been  reported  to  kill  dogs  (after  24 
exposures),  guinea  pigs  (after  22 
exposures),  and  rats  (in  some  cases  after 
7  exposures);  some  animals  survived 
more  than  100  7-hour  exposures. 
Necropsy  showed  severe  liver  damage; 
the  hepatotoxidty  of  propylene 
dichlOTide  appears  to  be  greater  than 
that  of  carbon  tetrachloride  and  less 
than  that  of  ethylene  dichloride  (Heppel, 
Neal.  Highman.  and  Porterfield  1946). 
Animals  of  these  same  spedes  (rats, 
dogs,  and  guinea  pigs)  survived  128  to 
140  7-hour  exposures  to  400  ppm  for  5 
days/week  without  histologic  effects, 
while  mice  died  from  similar  exposures: 
surviving  mice  displayed  hepatomas 
(Heppel,  Highman,  and  Peake  1948).  The 
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oral  LDu  for  rats  has  beea  reported  as 
1.19  ml/kg  (Smyth  et  al.  1989):  the  acute 
8-hour  inhalation  LC^  for  rats  is  3000, 
ppm  (Pozzani  et  al.  1959). 

OSHA  proposes  an  8-hour  TWA  PEL 
for  propylene  dichloride  of  75  ppm  and  a 
15  minute  STEL  of  110  ppm.  The  Agency 
preliminarily  concludes  that  this 
combined  limit  will  protect  workers 
against  the  risk  of  hepatotexic  effects 
potentially  associated  with  exposures  at 
the  levels  pennitted  by  the  absence  vi  a 
short-term  limit  above  the  8-faour  TWA 
PEL  for  even  brief  periods.  The  health 
evidence  forms  a  reasonable  basis  for   - 
|Mt>poeing  arevision  to  this  levak  At  the 
time  of  die  final  rule,  OSHA  will 
estaMish  a  new  limit  for  propylene 
dichloride  ilihr  Agency  determines  that 
this  Umit'wiU  substantially  reduce 
significant  risk.  . 

l,lZ2-TCTRACFflX)ROBTHANE 
GAS:  79-34-6:  Chemical  Formula: 

CHOtCHCU 
H.S.N0.13K 

OSHA's  existing  PEL  for  l.i;2.2- 
tetrachloroetfaane  is  S  ppjn  wid^  a  skin 
notation;  a  1-ppm  8-hour  TWA.  aim 
with  a  skin  notation,  is  the  If^el 
esUblished  by  die  ACGIR  The  NIOSH 
recommendation.is  that  exposure  be 
reduced  to  the  lowest  feasible  level  One 
study  by  fevey  et  aL  (1957)  revealed 
IdentiQably  adverse  effects  on  the  liver. 
h'yhwtt'W.hjjyiatitis.  in  huma^  exposed 
to  concentrations  of  tetrachlorpethane 
ranging  from  1.5  to  247  ppm:  Bver 
damage  was  still  evident  after 
exposures  were  reduced  to  IS  ppm.  An 
animal  study  by  Schm&h  et  aL  (1972) 
found  "barely  detectable"  fatty 
infiltration  of  the  liver  in  rats  exposed  to 
2  ppm  tetrachloroediane  for  11  mondis. 

Based  on  this  evidence,  OSHA:  <.  .\. 
preliminarily  concludes  that  the  cntrent 
level  does  not  protect  against  fatty 
infiltration  of  ^  liver  and  probably 
does  not  prete<4  against  more  serious 
liver  damJage;  these  health  consequences 
clearly  pose  an  occupational  risk.  091A 
believes  that  reducing  the  8-hour  TWA 
for  tetrachloroethane  to  1  ppm  will 
substantially  reduce  the  risk  posed  to 
workers  exposed  at  the  current  PEL  and 
thus  proposes  adoption  of  a  1-ppm  8- 
hour  TWA,  with  a  skin  notation.  The 
proposed  limit  was  selected  on  the  basis 
of  relatively  extensive  data  from  healdi 
siweys  conducted  among 
ocei^tionally  exposed  woikers. 
supplemented  by  results  from 
experimenttd  animal  studies.  Tha  health 
evidence  forms  a  reasonable  basis  for 
proposing  a  revision  to  this  level  At  ^e 
time  of  the  final  nde,  OSHA  will 
establish  a  new  limit  for  1,1,2,2- 
tefrachloroethane  if  the  Agency 


determines  that  this  limit  will 
substantially  reduce  significant  risk. 

1,24-TRICHLOROPROPAfK 

CAS:  96-16-4:  Oiemical  Formula:  C^I^CU 

Its.  No.  1407 

OSHA's  existing  PEL  for  1.2,8- 
trichloropropane  is  50  ppm  as  an  8-hour 
TWA  and  the  ACGIH  has  a  TLV-TWA 
of  10  ppm  and  a  skin  notation.  1.2,8- 
Trichloropropane  is  a  colorless  to  straw- 
colored,  combustible  liquid  with  an  odor 
slinilar  to  chloroform. 

1,2,3-TricfaIoropropane  is  not  irritating 
to  intact  skin,  but  it  is  ab8(»bed  throng 
the  skin.  It  is  highly  irritating  to  the  eyes 
(Smydi,  Caipenter,  Wed  et  al.  1962). 
Five  of  six  rats  exposed  to  1000  ppm 
died  after  4-heur  exposures.  Rats  and 
guinea  pigs  exposed  at  800, 2100,  or  5000 
ppm  for  30  minutes  showed  central 
nervous  system  depression,  which 
progressed  at  the  higher  levels  to 
narcosis  and  convulsions  (Lewis,  as 
dted  in  ACGIH  1988,  p.  602).  Several 
mice  expot/sd  for  20  minutes  to  5000  ppm 
died,  some  as  long  as  several  days  later 
from  liver  damage.  Daily  10-minute 
exposures  at  2500  ppm  for  10  days  killed 
7  of  10  mice  (McOmie  uid  Barnes  1949). 
Animals  exposed  once  for  4  hours  to 
1,2,3-tridiloropropcuie  al  concentrations 
of  125i  840,  TOO,  or  2150  ppm  showed  - 
dose-related^l^fw  of  irritation,  which 
included,  at  700  or  2150  ppm,  labored 
respiration,  inactivity,  and  eye  and  nose 
inttadon;  at  autopqr,  however,  no  organ 
or  other  damage  was  apparent  (McOimie 
and  Barnes  1949). 

Human  volunteen  found  exposure  to 
1.2,3-trichloropropane  objectionable 
because  of  eye  and  upper  respiratory 
tract  irrftatfoB,  and  many  found  50  ppm 
an  unaoeaptaUe  level  for  a  full-shin 
exposlira  (Silverman,  Schulte,  and  Pirat 
1946).  Drew  and  colleagues  (1978)  noted 
changes  in  liver  enzymes  after  a  single 
4-hour  exposure  to  500  ppm,  and 
Russian  studies  indicate  that 
morphologic  changes  and  metabolic 
lesions  of  the  liver,  id<kiey,  and  lungs 
occurred  in  mice  exposed  continuously 
to  concentrations  of  0.007  to  0.3  ppm 
(Siderenko,  Tsulaya,  Bonashevskaya, 
and  Shaipak  1979:  Siderenko,  Tsulaya, 
Koreneveskaya,  and  Banashevskaya 
1970;  Tsulaya,  Bottashevskaya.  Zykova 
etall977). 

A  National  Toxicology  Program 
prechronie  study  in  which  rats  were 
gavaged  daily  with  1.23- 
trichloropnqpane  at  8, 16, 32, 63, 125,  and 
2S0  mg/kg  body  wei^t  for  120  days 
fhetved  good  survival  in  all  but  tlu 
highest  dose  grot^  (National  Toxicology 
Program  1963).  Statistically  significant 
changes  in  die  liver  and  kidney,  and 
necrosis  and  irritation  of  the  nasal 
passages,  occurred  In  the  63  and  125 


mg/kg  dose  groups.  Decreases  in  the  red 
blood  cell  count  and  hematocrit  were 
seen  even  in  the  16-mg/kg  dose  group. 
1,2,3-Trichloropropane  did  not  affect 
sperm  count  or  morphology  or  testicular 
weight  The  NTP  found  this  substance  to 
be  genetically  active  in  difee  bioassays. 
However,  Hardin,  Bond,  Silkov  et  al. 
(1981)  did  not  find  1,23-trichforopropane 
to  be  fetotoxic  or  teratogenic. 

The  ACGIH  (1986.  p.  602)  concluded 
that  the  most  sensitive  sex  and  species, 
female  rats,  had  a  no-adverse-effect 
level  for  kidney  or  liver  effects  of  8  mg/ 
kg/ day,  and  extrapolated  from  this  level 
to  humans  to  estaUish  a  TLV-TWA  of 
10  ppm. 

OSHA  is  pn^sing  an  8-hoar  PEL  of 
10  ppm  and  a  skin  notation  for  1,2,3- 
trichloropropane.  The  Agency 
preliminarily  concludes  that  these  limits 
are  necessary  to  protect  exposed 
woricers  against  the  risks  of  liver  and 
kidney  damage,  eye  and  throat 
irritation,  and  systemic  toxicity  via 
inhalation  or  stdn  absorption  diat  are 
potentially  associated  «vith  eiqHisureil'to 
this  substance  at  levels  considerably 
below  die  Agency's  current  PEL  The 
health  evidence  forms  a  reasonable 
basis  for  pn^sing  a  revision  to  this 
level  At  the  time  of  the  final  rule,  OSHA 
will  establish  a  new  limit  for  1.2.3- 
trichloropropane  if  the  Agency 
determine*  that  dils  Undt  will 
subfltantlatty  reduce  significant  risk. 

IddneyToxkity  • 

Intfoduction 

Kidney  damage  is  the  basis  for- 
revising  the  PELi  for  five  of  the 
compounds  in  this  group.  These 
compounds,  their  CAS  and  HS  numbers, 
and  their  current  OSHA.  ACGIH,  and 
NIOSH  limito  are  shown  in  Table  C4-2. 
Iliree  of  diese  substances  will  be 
regulated  by  OSHA  for  the  first  time, 
and  in  the  other  two  cases,  the  8-hour 
TWA  will  be  reduced.  In  one  of  thb 
latter  cases,  a  STEL  will  also  be  added. 

Description  of  the  Health  Effects 

The  precise  mechanism  by  which 
diese  chemicals  damage  the  kidneys  is 
unknown.  Typically,  diese  compounds 
are  selectively  toxic  to  cells  in  the  renal 
tubule,  perhaps  because  impaired 
transport  causes  tlM  chemical  to  collect 
in  these  cells.  In  action  to  the 
excretion  of  wastes,  the^kidney  plays  an 
important  role  in  die  regulation  of  total 
body  homeostasis.  This  orgati  regulates 
extracellular  volume,  controls' 
electrolyte  and  acid-base  balance,  and 
forms  several  hormones  that  control 
systemic  metabolism.  Depending  on    ' 
their  particular  site  of  action. 


nephrotoxicants  thus  can  interfere  with 
the  proper  excretion  of  the  body's 
wastes,  hydration,  electrolytic  balance, 
metabolism,  and  the  maintenance  of  the 
correct  acid-base  balance. 

Like  the  hepatotoxic  effecte 
previously  described,  the  least  severe 
lesions  caused  by  nephrotoxic 
compounds  are  graded  and  reversible. 
The  earliest  chcuiges  are  usually 
alterations  in  the  activities  of  specific 
enzymes  in  the  tubular  cells.  These 
changes  may  be  accompanied  by  minor 
moiphological  alterations  of  the  cells 
diat  are  visible  only  with  an  electron 
microscope.  Higher  doses  or  more 
susteined  exposures  are  required  to 
cause  cellular  necrosis  that  might  be 
visible  with  light  microscopy.  Because  of 
the  reserve  capacity  of  the  kidneys,  a 
significant  degree  of  tubular  cellular 
necrosis  must  occur  before  it  is  reflected 
by  measurable  alterations  in  kidney 
function.  Thus,  indicaton  of  impaired 
renal  function  that  can  be  measured  in 
humans,  such  as  proteinuria,  glucosuria, 
and  increased  BUN,  are  relatively 
insensitive  indicators  of  kidney  damage. 
Other  indicaton  of  significant  kidney 
damage  include  increased  kidney' 
weight,  swelling  of  die  tubular 
epithelium,  fatty  degeneration  of  tubular 
epithelium,  and  the  presence  of  tubular 
casts  in  the  urine. 

OSHA  is  proposing  to  estebUsh  or 
revise  occupational  exposure  limits  for 
five  nephrotoxic  agents.  NIOSH  has  a 
REL  for  one  of  these  substances 
(hexone),  and  OSHA  is  currendy 
regulating  two  chemicals  in  this  group. 
These  limits  were  selected  based 
primarily  on  the  results  of  studies  in 
experimental  animals.  For  example,  the 
limit  for  hexone  is  based  on  results  from 
a  study  in  which  rats  were  continuously 
exposed  by  inhalation  to  100  or  200  ppm 
of  hexone  for  90  days.  The  lowest 
effects  observed  in  this  study  were 
degeneration  and  necrosis  of  the  renal 
tubules,  which  were  associated  with  the 
100  ppm  exposures  (MacEwen  1971).  In 
a  study  of  effects  caused  by  exposure  to 
ethyl  silicate  at  88, 50  or  23  ppm,  no 
decrease  in  kidney  weight  was  seen  in 
rats  exposed  to  diis  substance  7  hours 
per  day,  5  days  per  week  for  90  days 
(Pozzani  and  Cairpenter  1951).  OSHA 

fireliminarily  concludes  diat  die  10-ppm 
evel  will  provide  protection  against  any 
nephrotoxic  effects,  and  will  reduce  the 
si^iificant  risk  associated  widi 
exposure  to  these  hazardous  substences. 

Dose-Response  Characteristics 

Kidney  damage,  like  liver  damage,  is 
progressive;  only  at  eariier  steges  are 
nephrotoxic  effects  reversible.  The 
toxicity  of  the  kidney-damaging 
chemicals  included  in  the  group  for 


which  OSHA  is  proposing  limits  also 
increases  as  dose  increases.  For  most 
nephrotoxins  Uiere  appears  to  be  a 
NOQ..  Workplace  exposures  to 
concentrations  of  these  substances  at 
levels  at  or  below  the  proposed  limits 
are  unlikely  to  cause  kidney  effects  in 
most  workers.  OSHA  believes  Uiat  the 
nephrotoxic  risks  being  protected 
against  are  significant  at  the  current 
PELs  for  these  substances,  because  the 
PELs  are  often  at  levels  well  above  the 
concentration  demonstrated  to  produce 
the  toxic  effect  In  addition,  for  three  of 
the  chemicals,  there  have  previously 
been  no  OSHA  limits,  and  workers 
could  therefore  be  exposed  to  levels 
well  above  the  NOEL 

1.3-OICHLOROPROPENE 

CAS:  S42-7S-«;  CHEMICAL  FORMULA: 

CHa-CH-CHia 
RS.  No.  1129 

OSHA  currendy  has  no  limit  for  1,3- 
dichloropropene.  The  ACGIH  has 
esteblished  an  8-hour  TLV-TWA  of  1 
ppm,  with  a  skin  notation,  for  this  straw- 
colored  clear  liquid  with  a  chloroform- 
like  odor.  This  compound  occun  in  the 
form  of  two  isomers,  cis  and  trans. 

In  male  and  female  rats,  the  acute  oral 
LI^'s  for  a  92-percent  iaixture  of  the  ds 
and  trans  isomers  of  1,3- 
dichloropropene  were  713  and  470  mg/ 
kg.  respectively;  post  mortem 
examination  showed  liver  and  kidney 
damage  and,  perhaps,  evidence  of  lung 
injury  (Toricelson  and  Oyen  1977).  The 
dermal  LDm  in  rabbits  for  a  92-percent 
undiluted  mixture  was  504  mg/kg,  but  a 
10-percent  solution  administered  by 
gavage  at  a  dose  of  125  or  250  mg/kg 
was  j^thal  to  some  of  die  animals 
(Torkelson  and  Oyen  1977).  Contect 
with  the  liquid  was  irriteting  to  die  eyes 
and  skin  of  rabbite  (Torkelson  and  C^en 
19771. 

Inhalation  exposures  to  1,3- 
dichloropropene  vapor  concentrations 
above  2700  ppm  produced  eye  and  nasal 
irritetion  and  severe  lung,  nasal,  kidney, 
and  liver  damage  in  rats  (Tori(els,n  and 
Oyen  1977).  E}^sure  to  1000  ppm 
caused  eye  and  nasal  irritetion, 
lacrimation,  and,  if  prolonged, 
unconsciousness;  rate  exposed  to  1000 
ppm  for  2  houn  died,  but  those  exposed 
for  1  hour  survived  (Toricelson  and  Oyen 
1977).  Guinea  pigs  exposed  to  400  ppm 
for  a  single  7-hour  period  died,  while 
rate  exposed  similarly  survived  but  had 
obvious  limg  con9estion  (Torkelson  and 
Oyen  1977).  Rate,  rabbite.  guinea  pigs, 
and  dogs  were  exposed  7  houre/day'  5 
days/week  for  6  months  to  1-ppm  or  3- 
ppm  concentrations  of  1.3- 
dichloropropene  (Torkelson  and  Oyen 
1977).  No  adverse  effecte  were  observed 
id  any  of  the  animals  exposed  at  1  ppm. 


Of  the  animals  exposed  at  3  ppm,  only 
male  rate  showed  adverse  effects;  these 
animals  had  reversible  cloudy  swelling 
of  the  renal  tubular  epithelium 
(Torkelson  and  Oyen  1977). 

In  humans,  acute  exposures  to  1,3- 
dichloropropene  cause  skin.  eye.  and 
respiratory  irritetion  (Torkelson  and 
Oyen  1977).  "There  are  no  date  on  the 
effecte  in  humans  of  chronic  exposure  to 
this  substance. 

OSHA  is  proposing  an  8-hour  TWA 
limit  of  1  ppm,  with  a  skin  notetion,  for 
1,3-dichloropropene.  The  A9ency 
preliminarily  condudes  that  diis  limit 
will  protect  woricers  against  the  risk  of 
eye  and  mucous  membrane  irritation 
and  lung,  kidney,  and  liver  damage 
potentially  assodated  with  exposure  to 
this  substance  at  the  levels  permitted  by 
the  absence  of  any  OSHA  limit  A  skin 
notation  is  proposed  to  protect  against 
1,3-dichloropropene's  ability  to  Iw 
absorbed  duough  the  skin.  The  health 
evidence  forms  a  reasonable  basis  for 
proposing  a  new  limit  for  1,3- 
dichloropropene.  At  the  time  of  die  final 
rule,  OSHA  will  promulgate  a  new  limit 
if  the  Agency  determines  diat  this  limit 
will  substantially  reduce  significant  risk. 

DICYCLOPENTADIENE 

CAS:  77-73-6;  Chemical  Formula:  C,oH,» 

H.S.  Na  1132 

OSHA  currendy  has  no  limit  for 
dlcyclopentadiene  (DCTO).  The  ACGIH 
recommends  a  TLV-TWA  of  5  mg/m*. 
DCPD  is  a  sohd  at  room  temperature 
and  has  a  disagreeable  odor. 

The  health  effects  associated  with 
exposure  to  DCPD  indude  mild  eye, 
skin,  and  respiratory  irritation,  as  well 
as  possible  pulmonary  and  renal 
damage.  By  die  oral  and  intraperitoneal 
routes,  DCPD  is  extremely  toxic,  with  an 
oral  Wto  value  of  0.35  ml/kg  and  an 
intraperitoneal  LD^o  value  of  0.31  ml/kg 
in  rate:  rat  fatalities  occurred  within  60 
minutes  of  exposure  to  an  unspecified 
concentration  of  the  saturated  vapor 
(Kinkead,  Pozzani,  Geary,  and 
Carpenter  1971).  However,  Gage  (1970) 
regards  approximately  660  ppm  as  the  4- 
hoiu*  LCm  in  rate  and  reporte  that  ten  6- 
hour  daily  exposures  to  DCPD  at  a 
concentration  of  250  ppm  were  survived 
only  by  three  of  four  rats;  when  the 
animals  were  subjected  -to  a 
concentration  of  100  ppm  for  15  similar 
exposures,  all  survived  (Gage  1970). 
Other  spedes  were  less  susceptible  than 
mice  to  the  effects  of  DCPD  exposure, 
but  they  exhibited  eye  irritation, 
incoordination,  and  convulsions 
preceding  deaUi  (Kinkead,  Pozzani, 
Geary,  and  Carpenter  1971). 

Kinkead  and  assodates  (1971)  report 
that  rats  exposed  repeatedly  for  10  days 


21g56 FjBdwal  Register  /  Vol.  53.  No.  a09  /  Tuesday.  June  7.  198B  /  Proposed  Rules 


Federal  Register  /  Vol.  53.  No.  109  /  Tuesday.  June  7.  1968  /  Proposed  Rules 


21057 


survived  concentrations  of  72  or  146 
ppm  but  sttcctunbed  at  the  332  ppm 
levd.  with  convulsioQS,  lung  hemorrhage 
and  blood  in  the  intestines:  female  rats 
also  suffered  hemorrhage  of  the  thymus. 
Mice  similarly  exposed  succumbed  at  all 
three  concentration  levels  (Kinkead, 
Pozzani,  Geary,  and  Carpenter  1971]. 
Chronic  exposures  of  7  hours/day  for  88 
days  produced  kidney  damage  and  some 
pulmonary  effects  in  rats  exposed  at 
levels  of  35  and  74  ppm;  a  no-effect  level 
for  rats  was  determined  to  be  below  19.7 
ppm.  Dogs  exposed  at  concentrations  of 
9.  23.  or  32  ppm  on  the  same  regimen 
exhibited  only  minimal  effects  (Kinkead, 
Pozzani,  Geary,  and  Carpenter  1971). 

Human  sensory  response  tests 
resulted  in  findii^  of  mild  eye  and 
throat  irritation  in  7  minutes  on 
exposure  to  1  ppm  DCFD  vapor  and 
oifoctory  fatigue  in  24  minutes;  a  30- 
minute  exposure  to  5.5  ppm  produced  no 
olfactory  fetigue  (ACGIH 1986.  p.  194). 
Subjective  complaints  of  headache  ' 
duiteg  tfie  first  2  months  of  occupational 
exposure  disappeared  during  the 
following  3  months  of  exposure, 
suggesting  a  developed  tolerance  for  diis 
substance  (ACGIH  19B6.  p.  194). 

09IA  is  proposing  a  PEL  of  5  ppm 
TWA  for  dicyclopentadiene.  The 
Agency  preliminarily  concludes  that  this 
limit  will  protect  workers  against  the 
potential  risk  of  kidney  injury, 
pulmonary  effects,  and  irritation 
potentially  associated  with  workplace 
exposure  to  DCPD  at  the  levels 
permitted  by  the  absence  of  any  OSHA 
limit  The  health  evidence  forms  a 
reasonable  basis  for  proposing  a  new 
limit  for  dicyclopentadiene.  At  the  time 
of  the  final  rule,  OSHA  will  promulgate 
a  new  limit  if  the  Agency  determines 
that  this  limit  will  substantially  reduce 
significant  risk. 

ETHYL  SnJCATB 

CAS:  78-10-4;  Chemical  Fonnula:  Si(OCtH»)t 

RS.  No.  iiee 

O^iA's  current  permissible  exposure 
limit  for  ediyl  silicate  is  100  ppm  as  an 
B-hour  TWA.  The  ACGIH  recommends 
a  Unit  of  10  ppm  TWA  for  this  colorless. 
flammable  liquid  with  a  faint  odor. 

Ethyl  silicate  has  been  reported  to 
cause  both  irritation  and  systemic 
toxicity.  In  guinea  pigs  aui  rats,  a  60- 
minute  exposure  of  2000  ppm  was 
reported  as  the  maximal  time- 
concentration  that  did  not  cause  serious 
disturbances;  500  ppm  was  the  maximal 
no-effect  exposure  level  for  an  exposure 
of  several  hours'  duration  (&nyth  and 
Seaton  1940).  Thirty-day  exposures  to 
400  ppm  ethyl  silicate  for  7  hours/day 
caused  sigoiiBcant  mortality  in  rats  and 
damage  to  the  lungs,  liver,  and  kidney  in 
the  surviving  animals.  Exposures  of  rats. 


guinea  pigs,  and  mice  to  88. 50.  or  23 
ppm  for  90  days  (7  hours/day,  5  days/ 
week)  resulted  only  in  decreased  kidney 
weights  in  mice  exposed  at  the  88-ppm 
level  (Pozzani  and  Carpenter  1951).  In 
anothisr  study.  Kasper,  McCord.  and 
Frederick  (1937)  showed  diat  animals 
exposed  to  164  ppm  ethyl  silicate  for  17 
8-hour  days  showed  less  weight  gain 
than  did  controls.  Rows  and  associates 
(1948)  reported  that  three  7-hour 
exposures  at  1000  ppm  were  &tal  to  4  of 
10  rats;  similar  exposures  to  500  ppm 
caused  pronounced  kidney  changes  and 
slight  lung  irritation.  Four  to  10  dioular 
exposures  at  250  ppm  caused  slow 
weight  loss  and  some  lung  and  renal 
changes;  at  125  ppm.  slight  to  moderate 
kidney  damage  was  observed  (Rowe, 
Spencer,  and  Bass  1948). 

Smyth  and  Seaton  (1940)  reported  that 
exposiue  to  a  concentration  ci  1200  piHn 
causes  lacrimation  in  humans  and  that 
250  ppm  causes  eye  and  nose  irritation. 

OSHA  is  proposing  a  PEL  of  10  ppm 
TWA  for  ethyl  silicate.  The  Agency 
preliminarily  concludes  that  tU^  limit  is 
required  to  protect  exposed  workers 
from  the  risk  of  renal  damage 
potentially  associated  with  exposures  to 
higher  concentrations.  OSHA  believes 
that  this  reduced  limit  will  substantially 
reduce  this  risk.  The  health  evidence 
forms  a  reasonable  basis  for  proposing  a 
new  limit  for  ethyl  silicate.  At  the  time 
of  the  final  rule.  OSHA  will  promulgate 
a  new  limit  if  the  Agency  determines 
that  this  limit  will  substantially  reduce 
significant  risk. 

HEXACHLOROBUTADIENE 

CAS:  87-8S^  Chemical  Formula:  COi^CCl- 

ca^co. 

H.S.  No.  1196 

OSHA  has  no  current  limit  for 
hexachforobutadiene  (HCBD).  The 
ACGIH  recommends  a  TLV-TWA  of 
0.02  ppm  with  a  skin  notation,  and 
classifies  this  substance  as  a  suspected 
human  carcinogen  (A2). 
Hexachlorobutadiene  is  a  heavy,  clear 
liquid 

Hexachlorobutadieae  has  a  moderate- 
to-high  acute  oral  toxicity.  The  LDus . 
reported  for  mice,  rats,  and  guinea  pigs 
are  87, 350i  and  90  mg/kg.  napBctivtAy 
^urzakev  1964).  Guiko  and  co-woricers 
reported  LDb*  values  of  116  mg/kg  for 
mice  and  270  mg/kg  for  rats  (Gnlko, 
Zimina.  and  Sbtoit  1966).  Skin 
absorption  has  been  demonstrated  in 
rabbits  (Kodba  et  aL  1977).  The  dose 
range  rqxwted  to  be  lethal  via  skin 
absorptioD  is  comparable  to  that  v^ch 
is  letlul  via  the  oral  administration 
route.  A  single  exposure  of  133  to  150 
ppm  via  inhalation  has  been  fatal  in  rats 
when  the  exposora  lasts  for  4  to  7  hours. 
All  rats  survived  e]q)08ures  at  161  ppm 


for  0.88  hour  or  34  ppm  for  3.3  hours; 
similar  exposure  of  guinea  pigs  and  cats 
to  the  same  concentrations  resulted  in 
the  dea&  of  most  animals  (Kodba  et  al. 
1977).  Another  inha)ati<m  study  in  rats 
showed  eye  and  nose  irritation, 
respiratory  difficulty,  and  damage  to 
kidney  tissue  and  adrenal  cortex  after 
two  4-hour  exposures  at  250  ppm;  twelve 
e-hour  exposures  to  100  pjpm  caused  eye 
and  nose  irritation,  raspfaratoiy 
difficulty,  wei^t  loss,  anemia  in  the 
female  animals,  and  kidney  and  adrenal 
damage;  fifteen  6-hotff  exposures  at  25 
ppm  caused  retarded  weight  gain  in 
females,  respiratory  difiBculty.  and 
kidney  damage;  fifteen  6-hour  exposures 
at  10  ppm  caused  retarded  weight  gain 
in  females  but  no  systemic  injioy;  and 
fifteen  O-hour  exposures  at  5  ppm 
resulted  in  no  adverse  efiiscts  (Gage 
1970). 

Reproductive  studies  In  male  and 
female  rats  demonstrated  multiple 
toxicological  effects,  including  kidney 
damage  in  both  sexes  and  increased 
Uver  weight  in  males,  at  the  high  dose 
level  of  20  mg/kg/day.  Dietary 
administration  of  20, 2.  or  0.2  nig/kg 
daily  had  no  effect  on  conception 
percentages,  gestational  survival, 
neonatal  survival,  neonatal  sex  ratio, 
neonatal  morphology,  or  neonatal  body 
wei^ts  (except  for  the  high-dose 
neonates)  (Schwetz  et  aL  1977).  Results 
of  lifetime  dietary  studies  suggest  that 
die  no  effect  level  for 
hexachlorobutadiene  in  rats  is  0.2  mg/ 
kg/ day,  that  a  dear  dose-response 
relationship  exists  for  HCBD-induced 
toxicity  affiecting  primarily  the  kidney, 
and  diat  r^'fyinr^mc.  effects  (i.e.,  renal 
neoplasms)  result  from  ingestion  of  20 
mg  A«/day  (Kodba  et  aL  1977).  These 
authon  also  nported  that  HCBD- 
induced  nen^lasms  occur  only  at  HCBD 
doses  higher  than  diose  causing 
discernible  renal  in|uiy.  The  ACGIH 
states  diat  11CBD  would  seem  to 
qualify  as  a  carcinogen  of  intermediate 
potency"  (ACGIH  1986,  p.  299). 

OSHA  is  proposing  an  6-hour  TWA 
limit  of  0.02  ppm.  with  a  skin  notation, 
for  this  haxtvdous  substance.  Assiuning 
a  lO^n*  per  day  Iweathing  volume  per  8- 
hour  workshift  aiul  a  7(Kkg  body  wei^t 
for  humans,  this  limit  corresponds  to  a 
daily  intake  of  approodmately  a03  mg/ 
kg.  This  is  about  10  times  below  the 
observed  no-effect  levri  in  rats  fed 
hexachlorobutadiene.  The  Agency 
preliminarily  condudes  that  the 
proposed  Undt  of  0.02  gpm  will  protect 
workers  exposed  to  HCXO  from  the 
risks  of  eye,  skin,  and  puhauHiary 
irritation,  kidney  damage,  and  renal 
neoplasms  potengally  associated  with 
exposure  to  HCBD  at  die  levels 


permitted  in  the  absence  of  any  OSHA 
limiL  In  addition,  the  proposed  skin 
notation  will  prevent  the  systemic 
toxicities  that  can  occur  as  a  result  of 
dermal  absorption  of  HCBD.  The  health 
evidence  forms  a  reasonable  basis  for 
proposing  a  newjimit  for 
hexachlorobutadiene.  At  the  time  of  the 
final  rule,  OSHA  will  promulgate  a  new 
limit  if  the  Agency  determines  that  this 
limit  will  substantially  reduce 
significant  risk. 

METHYL  ISOBUTYL  KETONE 

CAS:  10&-10-1;  CHEMICAL  FORMULA: 

CHaCOCHiCHICH,), 
H.S.  No.  1203 

OSHA's  current  8-hour  TWA  standard 
for  methyl  isobutyl  ketone  (MIBK)  is  100 
ppm.  The  ACGIH  has  established  a 
TLV-TWA  of  50  ppm  and  a  15-minute 
STEL  of  75  ppm  for  this  substance. 
NIOSH  recommends  a  TWA  of  50  ppm 
for  MIBK,  which  is  a  clear  liquid  widi  a 
characteristic  odor. 

A  4-hour  exposure  to  400Oppm  killed 
all  exposed  rats,  but  a  similar  exposure 
to  2000  ppm  was  not  fatal  to  these 
animals  (Smyth  et  al.  1951).  Guinea  pigs 
exposed  to  a  MIBK  concentration  of 
10,000  ppm  immediately  showed  signs  of 
irritation  (Specht  et  al.  1940.  as  cited  in 
ACGIH  1986.  p.  402). 

MacEwen,  Vemst,  and  Haun  (1971) 
exposed  rats,  mice.  dogs,  and  monkeys 
to  100  or  200  ppm  MIBK  for  two  weeks 
and  noted  no  signs  of  intoxication; 
however,  rats  exposed  to  100  ppm  had 
heavier  kidneys  and  higher  kidney-to- 
body-weight  ratios,  and.  at  200  ppm. 
livers  were  heavier  as  well.  Postmortem 
examination  revealed  nephrosis  of  the 
proximal  tubules. 

The  same  authors  (MacEwen,  Vemst. 
and  Haun  1971).  exposed  rhesus 
monkeys,  dogs,  and  rats  continuously 
for  90  days  to  MIBK  concentrations  of 
100  ppm.  These  authors  observed  no 
significant  changes  in  clinical  chemistry 
or  blood  test  results,  although  the  rats 
had  heavier  kidneys  and  livers, 
reversible  hyaline  dioplet  degeneration 
of  the  proximal  tubules  of  the  kidneys, 
and  some  necrosis  of  the  tubules. 

Silverman  and  co-workers  (1946) 
determined  that  the  maximum  dose  of 
MIBK  tolerable  to  human  volunteers  for 
8  houn  was  160  ppm;  at  200  ppm.  these 
subjects  found  the  odor  of  KOBK 
objectionable  and  the  vapor  irritating. 
Linair  and  co-workers  (1964)  reported 
that  more  than  half  of  all  workers 
exposed  to  500  ppm  of  MIBK  for  20  to  30 
minutes  daily,  and  perhaps  to  80  ppm  for 
the  remainder  of  the  shift,  experienced 
weakness,  loss  of  appetite,  headache. 


burning  eyes,  nausea,  vomiting,  and  sore 
throat;  several  of  these  workers  also 
reported  insomnia,  somnolence, 
heartburn,  and  intestinal  pain.  Some 
workers  had  enlarged  livers  and  others 
had  colitis.  Clinical  test  results  on  these 
workers  were  normal. 

In  a  follow-up  study  on  this  same 
group  of  centrifuge  operation  workers, 
Armeli  and  co-workers  (1968) 
determined  that  reduction  of  MIBK 
levels  during  the  15  to  30  minutes  of 
centrifuge  operation  to  100  to  105  ppm, 
and,  for  the  remainder  of  the  shift,  to  50 
ppm,  had  also  significantly  reduced  the 
symptomatology  reported  earlier  by 
these  workers.  However,  liver 
enlargement  persisted  in  two  workers, 
and  a  few  workers  continued  to  report 
gastrointestinal  and  nervous  system 
effects. 

Elkins  (1959)  noted  that  exposure  to 
100  ppm  during  boot  waterproofing 
operations  caused  workers  to  develop 
headache  and  nausea;  another  similarly 
exposed  group  experienced  only 
irritation  at  100  ppm. 

OSHA  is  proposuig  an  8-hour  TWA  of 
50  ppm  and  a  15-minute  STEL  of  75  ppm 
for  methyl  isobutyl  ketone.  The  Agency 
preliminarily  concludes  that  these  limits 
will  work  together  to  protect  workers 
from  the  risk  of  headache,  nausea,  and 
irritation,  as  well  as  potential  kidney 
and  liver  effects,  determined  to  be 
associated  with  exposures  to  the  levels 
permitted  at  a  100-ppm  TWA  limit.  The 
health  evidence  forms  a  reasonable 
basis  for  proposing  a  revision  to  this 
level.  At  the  time  of  the  final  rule.  OSHA 
will  establish  a  new  limit  for  methyl 
isobutyl  ketone  if  the  Agency 
determines  that  this  limit  will 
substantially  reduce  significant  risk. 

Preliminary  Conclusion  for  Both  Liver 
and  Kidney  Toxins 

The  health  effects  associated  with 
occupational  exposure  to  the  hepato- 
and  nephrotoxins  shown  in  Tables  C4-1 
and  C4-2  can  be  acute  or  chronic, 
reversible  or  irreversible,  temporarily 
disabling  or  threatening  to  life.  Workers 
experiendng  chemically  induced 
hepatotoxic  or  nephrotoxic  effects  may 
have  enlarged  livers,  high  blood 
pressure,  hormonal  imbalances,  and/or 
organ  necrosis.  The  health  evidence 
forms  a  reasonable  basis  for  proposing 
new  or  revised  limits  for  the  substances 
in  this  section.  At  the  time  of  the  final 
rule.  OSHA  will  establish  new  or 
revised  limits  if  the  Agency  determines 


that  significant  risk  will  be  thereby 
reduced. 

5.  substances  for  Which  Proposed 
Limits  Are  Based  on  Avoidance  of 
Ocular  Effects 

Introduction 

Five  of  the  chemicals  for  which  OSHA 
is  proposing  limits  have  the  potential  to 
cause  serious  ocular  effects.  Certain 
chemicals  in  this  group  are  also  sensory 
irritants  and  are  distinguished  from 
other  such  irritants  by  their  ability  to 
cause  permanent  damage  to  the  corneas, 
lenses,  or  optic  nerves  of  exposed 
'  individuals. 

Table  C5-1  lists  these  five  chemicals, 
along  with  OSHA's  current  PEL  the 
NIOSH  REL,  the  ACGIH  TLV,  and  the 
chemical's  CAS  number  and  HS  number. 
In  two  cases,  the  proposed  8-hour  PELs 
correspond  to  the  current  ACGIH  TLV- 
TWAs  for  these  substances.  For  one 
substance,  methyl  alcohol,  OSHA  is 
proposing  to  retain  the  existing  8-hour 
TWA  and  to  add  a  STEL  bfi  the  case  of 
methyl  silicate,  the  Agency  proposes  to 
add  £in  8-hour  PEL  where  none  formerly 
existed.  For  N-ethylmorpholine,  the  PEL 
is  being  reduced  from  20  to  5  ppm. 

In  two  instances,  the  ACGIH  and 
NIOSH  limits  differ  in  some  respects. 
For  methyl  alcohol,  the  ACGIH 
recommends  a  200-ppm  TWA  and  a  250- 
ppm  STEL  while  NIOSH  recommends  a 
200-ppm  TWA  and  an  800-ppm  STEL 
(15-minute  ceiling).  For  hydrogen  sulfide, 
the  ACGIH  has  established  both  a  STEL 
and  a  TWA,  while  NIOSH  recommends 
only  a  10-minute  STEL  These 
differences,  and  the  Agency's  decision 
with  regard  to  them,  are  discussed 
further  below. 

Description  of  the  Health  Effects 

Daiftage  to  tJie  eye  caused  by 
exposure  to  the  five  chemicals  in  this 
group  can  occur  in  the  form  of  corneal, 
lens,  retinal,  ganglion  cell  layer,  or  optic 
nerve  effects.  Depending  on  the  severity 
of  the  exposure,  individual 
susceptibility,  and  the  particular . 
chemical  involved,  this  damage  may  be 
transient,  temporarily  disabling,  or 
permanently  blinding. 

Corneal  effects.  The  cornea  and 
conjunctiva  are  the  outer  surfaces  of  the 
eye  and  are  thus  directly  exposed  to 
external  insults.  Since  the  cornea  must 
maintain  transparency  to  remain 
functional,  scar  formation  after  injury  to 
the  cornea  can  destroy  visual  function 
completely.  Recent  evidence  suggests 
that  the  transparency  of  the  cornea  is 
maintained  by  thin  inner  and  outer 
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boundary  layers  and  that  the  death  of 
these  layers  leads  to  loss  of 
transparency  (Potts  1986).  The  corneal 
epithelium  (outer  layer]  sometimes 
regenerates,  depending  on  the  depth  of 
the  bum  or  insult  and  the  nature  of  the 
toxicant. 


UMI 
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Table  C5-1.  Substances  for  Which  Limits  Are  Based  on  Avoidance  of  Ocular  Effects 


H.S.  Number/ 
Chemical  Name 


CAS  No. 


Current 
PEL* 


ACGIH 
TLV** 


NIOSH 
REL*** 


1172  N-Ethylmorpholine 


1209  Ifydrogen  sulfide 


1252  Hethyl  alcohol 


100-74-3 

20  ppm  TUA, 
Skin 

5  ppm  TWA, 
Skin 

■  — 

7783-06-4 

20  ppwSTEL 

10  ppm  TWA 

10  ppm  Ceiling 

50  ppm  Ceili 

"9 

15  ppm  STEL 

(lOmin) 

67-S6-1 

200  ppm  TUA 

200  ppm  TWA 

200  ppm  TM 

• 

■ 

250  ppm  STEL, 
Skin 

800  ppm  Ceiling 
(ISmin) 

1266  Hethyl  silicate 
1282  Naphthalene 


681-84-5 


91-20-3 


TO  ppm  TWA 


1  ppm  TWA 

10  ppm  TWA 
15  ppm  STFL 


•  OSHA's  TWA  limits  are  for  8-hour  exposures;  its  STELs  are  for  the  durations  specified;  and  its 
ceilings  are  peaks  not  to  be  exceeded  for  any  period  of  time. 


** 


The  ACGIH  THA-TLV  is  for  an  8-hour  exposure;  its  STELs  tre   15-minute  limits  not  to  be  exceeded 
more  than  4  times  per  day  with  a  minimum  of  60  minutes  between  successive  STEL  exposures;  and 
its  ceilings  are  peaks  not  to  be  exceeded  for  any  period  of  time. 


**»  MIOSM  TWA  liwits  are  for  10-hour  exposures  unless  otherwise  specified,  and  its  ceilings  are 

peaks  not  to  be  exceeded  for  any  period  of  time  unless  a  duration  is  specified  in  parentheses. 
nujNQ  CODE  4sio-ak-c 
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Some  chemicals,  including  methyl 
silicate,  produce  painful  corneal 
epithelial  injuries  that  have  a  delayed 
sjonptom  onset.  These  substances  can 
continue  to  cause  pain  and  loss  of 
corneal  epithelial  cells  for  several  hours 
after  exposure.  Typically,  there  is  no 
discomfort  during  the  actual  exposure, 
but  several  hours  later,  the  eyes  begin  to 
bum,  vision  blurs,  and  conjunctival 
hyperemia,  tearing,  photophobia,  and 
squinting  occur  (Grant  1966).  Possible 
mechanisms  are  enzyme  inhibition, 
denaturing  of  other  proteins,  alteration 
of  the  DNA,  and  interference  with  the 
mitotic  process,  so  that  after  a  period  of 
exposure,  the  affected  cells  die. 
Although  the  damaged  epithelium  may 
regenerate  after  this  type  of  injury,  the 
damage  can  also  involve  the  corneal 
stroma  and  endotheUum,  leading  to 
scarring,  vascularization,  opacity,  and 
loss  of  vision.  These  substances'  poor 
warning  properties,  i.e.,  absence  of 
immediate  effect,  make  the  I 

establishment  of  protective  exposure 
limits  especially  critical  for  these 
chemicals.  { 

Exposure  to  some  chemical  vapors 
produces  painless  edema  of  the  corneal 
epithelium,  which  is  accompanied  by  the 
delayed  onset  of  visual  haloes.  A 
chemical  that  produces  these  effects  is 
N-ethyhnorpholine,  a  catalyst  used  to 
manufacture  urethane  foam.  Painless 
edema  generally  occurs  in  workers  who 
have  been  exposed  for  several  hours  to 
levels  that  do  not  produce  discomfort 
during  the  exposure  itself.  The  visual 
effect  produced  by  such  exposures 
consists  of  the  appearance  of  colored 
haloes  around  lights,  an  effect  that  is 
caused  by  the  diffraction  of  light  through 
the  swollen  epithelial  cells  of  the  eye. 
Visual  haloes  are  severely  distracting 
and  restrict  activity  substantially,  and 
the  mechanism  underlying  this  effect  is 
not  well  understood  (Grant  1986). 

Lena  effects.  The  lens  is  a  transparent 
avascular  tissue  surrounded  by  a  thin, 
collagenous  capsiile.  The  major  portion 
of  the  lens  is  composed  of  long,  thin 
fibers  that  form  closely  packed,  onion- 
like layers.  Transparency  is  dependent 
on  several  factors:  A  highly  ordered 
cellular  arrangement:  fiber  size,  shape, 
and  uniformity;  molecular  structure;  and 
regularity  of  fiber  packing  (Potts  1986). 
Interference  with  lens  metabolism, 
transport  across  cell  boundaries,  or  the 
integrity  of  the  lens  capsule  itself  can 
cause  a  loss  of  lens  transparency  and 
lead  to  decreased  visual  acuity  (Potts 
1986).  All  such  changes  in  lens  > 

transparency  are  referred  to  as 
cataracts. 

Retinal  effects.  The  retina  is  a         | 
compact  neural  structure  that  is 


responsible  for  converting  the  ocular 
light  image  to  neural  impulses.  Because 
the  retina  is  an  internal  structure,  it  is 
not  generally  affected  by  exposure  to 
dust,  splashes  of  liquids,  or  vapors. 
However,  exposure  to  certain  internally 
absorbed  substances,  such  as  methyl 
alcohol,  may  cause  changes  or  lesions  in 
the  retina,  including  retinal  edema  or 
hemorrhage.  Exposure  to  a  few  of  these 
substances  can  cause  acute  narrowing 
of  the  retinal  arteries  themselves,  which 
can  lead,  in  turn,  to  damage  tp  the  optic 
nerve  and  loss  of  vision. 

Effects  on  ganglion  cell  layer  and 
optic  nerve.  Below  the  retinal  surface 
layer  lies  the  ganglion  cell  layer,  which 
is  composed  of  the  cell  bodies  of 
neurons  that  extend  to  the  midbrain  via 
the  optic  nerve.  Ganglion  cells  may  be 
damaged  directly  when  the  chemical 
acts  on  the  cell  bodies  themselves  or 
secondarily  when  the  toxin  destroys  the 
optic  nerve.  Depending  on  the  severity 
of  the  exposure,  loss  of  visual  acuity  or 
vision  may  ensue. 

Dose-Response  Relationships  and 
Ocular  Effects.  For  most  of  the 
chemicals  on  this  list,  limits  have  been 
established  on  the  basis  of  health 
surveys  and  case  reports  of 
occupationally  exposed  populations. . 
These  studies  indicate  that  exposures  to 
concentrations  of  these  substances  at 
levels  above  the  NOB  level  cause 
damage  or  pain  to  the  eyes  of  exposed 
workere.  In  some  cases  only  limited 
human  data  are  available,  and  evidence 
from  animal  studies  or  knowledge  of  a 
chemical's  structural  analogy  to  another 
chemical  known  to  have  ocular  effects 
provides  the  basis  for  proposing  the 
limit  Animal  models  are  generally  good 
predictors  of  ocular  effects  in  humans 
because  the  eyes  of  rodents,  especially 
those  of  guinea  pigs  and  rabbits,  closely 
resemble  human  eyes.  Thus,  animal 
studies  of  the  effects  of  acid  bums  on 
the  eye  can  be  relied  on  to  predict 
accurately  how  the  chemicals  that 
produce  these  effects  in  animals  will 
behave  in  workers  exposed  in  industrial 
situations.  OSHA's  preliminary  findings 
and  the  available  toxicologic  data  for 
the  chemicals  in  this  group  are 
described  below. 

N-ETHYLMORPHOLINE 

CAS:  100-74-3;  Chemical  Formula:  CiHiaNO 

H.S.  No.  1172 

The  current  OSHA  8-hour  TWA  VEL 
is  20  ppm,  and  the  ACGIH  TLV  is  an  8- 
hour  TWA  of  5  ppm:  both  limits  have 
skin  notations.  NIOSH  has  no  REL  for 
ethylmorpholine.  N-Ethylmorpholine  is  a 
severe  eye  irritant  Prolonged  exposure 
to  fairly  low  concentrations  of 
ethylmorpholine  causes  corneal  edema, 
blue-gray  vision,  and  colored  haloes. 


Typically,  vision  becomes  misty  and 
haloes  appear  a  few  hours  after  workers 
have  been  exposed  to  vapors  for  a 
period  of  hours.  Distortion  of  vision  can 
occur  even  at  levels  considerably  lower 
than  those  that  cause  irritation 
(Mastromatteo  1965). 

Reversible  corneal  edema  has  been 
observed  in  workers  exposed  to  40  ppm 
or  more  of  ethylmorpholine  for  several 
hours  (Demehl  1966).  Workers  routinely 
exposed  to  3  to  4  ppm  and  never 
exposed  to  concentrations  above  11  ppm 
complained  of  haloes  and  foggy  vision 
as  well  as  drowsiness  (ACGIH  1987). 
The  irritant  effects  of  N-ethylmorpholine 
were  also  seen  in  a  controlled-  exposure 
experiment  on  volunteer  subjects.  Ten 
subjects  exposed  for  2.5  minutes  to  100 
pppi  experienced  irritation  of  the  eyes, 
nose.' and  throat;  those  exposed  for  2.5 
minutes  to  50  ppm  experienced  slight 
irritation;  and  no  irritation  was  reported 
after  exposure  for  2.5  minutes  to  25  ppm 
(ACGIH  1936). 

OSHA's  current  20-ppm  PEL  for  N- 
ethylmorpholine  does  not  protect 
exposed  workers  against  the  occurrence 
of  corneal  edema,  workers  are 
especially  likely  not  to  be  aware  of  the 
danger  of  exposure  to  N- 
ethylmorpholine  because  corneal  edema 
is  painless  as  it  is  developing  and  has  a 
delayed  onset  and  thus  no  warning 
occurs  during  the  actual  exposure  itself. 
In  addition,  the  effects  on  visual 
function  of  repeatedly  exposing  the  eyes 
to  episodes  of  corneal  edema  are  not 
known.  OSHA  therefore  preliminarily 
concludes  that  reducing  the  PEL  to  S 
ppm  as  an  8-hour  TWA  (with  a  skin 
notation)  is  necessary  to  improve  the 
protection  of  occupationally  exposed 
individuals  from  ethylmorpholine's 
injurious  effects  on  Uie  eyes.  This 
reduction  in  the  PEL  will  reduce  the  risk 
of  corneal  edema,  visual  distraction,  and 
impaired  vision  associated  with 
exposure  to  this  substance.  The  health 
evidence  forms  a  reasonable  basis  for 
proposing  a  new  limit  for  N- 
ethylmorpholine.  At  the  time  of  the  final 
rule.  OSHA  will  promulgate  a  new  limit 
if  the  Agency  determines  that  this  limit 
will  substantially  reduce  significant  risk. 

HYDROGEN  SULFIDE 

CAS:  7783-06-4:  Chemical  Formula:  HiS 

H.S.  No.  1208 

OSHA's  current  limits  (based  on  an 
earlier  ANSI  standard)  for  hydrogen 
sulfide  are  a  2D-ppm  STQ.  (10-minute 
maximum  duration)  and  a  50-ppm  peak 
limit  The  ACGIH  has  established  a  TLV 
oi  10  ppm  TWA  and  a  S-ppra  STEL  for 
hydn^en  sulfide.  NIOSH  has 
recommended  a  10-minute  limit  of  10 
ppm.  Hydrogen  sulfide  is  widely  used  as 
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an  analytical  reagent  and  in  the 
manufacture  of  beavy  water.  However, 
occupational  exposure  to  hydrogen 
sulfide  occun  most  frequent]^  when  it  is 
encountered  in  natural  oil  or  gas 
deposits  or  as  a  byproduct  in  chemical 
reacti<Mis. 

The  ACGDi  dtes  several  reports 
(Brieger  1964;  Kranenbuig  and  Kessner 
1941:  EUdns  1950;  Masure  1963)  of  the 
ocxnmnoe  of  adverse  ocular  e^cts, 
including  conjunctivitis,  associated  with 
exposure  to  20  ppm  or  less  of  hydrogen 
sulfide.  The  ACGIH  also  dtes  a 
publication  by  Poda  (1966).  who 
reported  that  the  voluntary  adoption  of 
10  ppm  as  a  limit  in  two  heavy-water 
plants  proved  to  be  a  satisfactory  limit. 
Based  on  this  informatioh.  the  ACGIH 
recommended  10  ppm  as  a  TLV-TWA 
and  15  ppm  as  aTLV-STEL 

In  recommending  a  10-minute  limit  of 
10  ppm  for  hydrogen  sulfide.  NIOSH 
also  cited  the  Poda  (1966)  report.  In 
addition.  NIOSH  reHed  on  many  of  the 
same  studies  cited  by  the  ACGIH  (1966) 
to  demonstrate  the  occurrence  of  ocular 
damage  and  eye  irritation  at  exposure 
levels  below  20  ppm.  In  discussing  the 
ocular  effects  of  hydrogen  sulfide 
exposure.  NIOSH  (19771)  points  out  that 
the  effects  are  predominately  acute  and. 
althou^  there  are  no  reports  of 
permanent  eye  damage,  recovery  may 
require  several  days'  absence  from 
work.  NIOSH  also  cites  a  study  done  by 
Flury  and  Zemik  (1931)  that  reported  a 
case  of  enduring  conjunctivitis  in  a 
person  exposed  to  10  to  15  ppm 
hydrogen  sidfide  for  6  hours. 

OSHA  preliminarily  concludes  that 
the  current  20-ppm  (10-minute)  short- 
term  limit  and  50-ppm  peak  limit  are 
inadequate  to  ensure  worker  protection 
against  the  adverse  ocular  effects 
associated  with  exposure  to 
concentrations  of  less  than  20  ppm 
hydrogen  sulfide,  as  reported  in  several 
studies.  OSHA  believes  that  the  eye 
irritation  and  conjunctivitis  associated 
with  such  exposures  represent  a  risk  to 
workers,  who  will  be  forced  to  seek 
medical  treatment  after  exposure  and 
who  may  also  be  absent  from  work. 
OSHA  is  proposing  lo  reduce  its  current 
limits  for  hydrogen  sulfide  to  10  ppm  as 
a  TWA  and  15  ppm  as  a  STEL  The  limit 
being  proposed  by  OSHA  for  hydrogen 
sulfide  is  a  level  that  has  been  found  to 
be  effective  in  preventing  such  effects  in 
the  woricplace  (Poda  1966).  Promulgating 
the  proposed  limit  for  hycfrogen  sulfide 
will  substantially  reduce  the  risk  of 
advene  ocular  effects  that  can  occiir  as 
a  consequence  of  exposure  at  the 
Agency's  existing  Z  table  limits.  The 
health  evidence  forms  a  reasonable 
basis  for  proposing  a  revision  to  this 


level  At  die  time  of  the  final  rule,  OSHA 
will  establish  a  new  limit  for  hydrogen 
sulfide  if  the  Agency  determines  that 
this  limit  will  substantially  reduce 
si^iificaiit  risk. 

MFTHYL  ALCOHOL 

CAS:  67-56-1;  Chemical  Ponnula:  CHiH 

RS.  No.  1252 

The  OSHA  8-hour  TWA  limit  for 
methyl  alcdiol  is  200  ppm.  The  ACGIH 
has  established  a  200-p{nn  TWA  and  a 
2S0-ppm  STEL  for  methyl  alcohol,  with  a 
skin  notation.  NIOSH  recommends  the 
same  8-hour  limit  as  the  ACGIH,  but 
would  supplement  the  TWA  with  an 
800-ppm  radier  dian  a  250-ppm  STEL 
(15-niinute  ceiling).  Methyl  alcohol  is  a 
widely  used  industrial  solvent  wdiose 
principal  toxic  effects  are  headaches, 
loss  of  vision,  conjunctivitis,  and  other 
adverse  effects. 

Workere  exposed  to  concentraticms  of 
methyl  alcdiol  between  200  and  375 
ppm  experience  severe  recbrrent 
headaches,  and  at  levels  between  1200 
and  8300  ppm.  studies  by  Kingsley  and 
Hirach  (1954: 1955)  rep(»t  that  their 
visual  capacity  is  diminished.  The 
ACGIH  recommends  the  addition  of  a 
250-ppm  STEL  because  it  believes  that 
an  8-hour  PEL  of  200  ppm  does  not 
ensure  that  wori^ers  may  not  be  exposed 
to  short-term  peaks  above  the  200  to  375 
ppm  levels  that  have  been  shown  to 
cause  seven  recurrent  headaches  in 
exposed  wcnkers.     . 

OSHA  believes  that  observance  of  the 
current  200-ppmTWA.  sui^lemented  by 
the  pn^MMed  STEL  of  250  ppm  and  a 
skin  notation,  will  eliminate  or 
substantially  reduce  the  risk  of  severe 
and  recurring  headaches  and  other 
symptoms  potentially  associated  with 
industrial  exposures  to  methyl  alcohol 
at  such  peaks.  The  health  evidence 
forms  a  reasonable  basis  for  proposing  a 
revision  to  this  level.  At  the  time  of  the 
final  rulei  OSHA  will  establish  a  new 
limit  for  methyl  alcohol  if  the  Agency 
determines  that  this  limit  will 
substantially  reduce  significant  risk. 

METHYL  SIUCATE 

CAS:  681-84-6:  Chemical  Foimula:  (CHiO)4Si 

H.S.  No.  1266 

Methyl  silicate  damages  the  comea 
and  produces  a  delayed  response.  The 
current  Z  tables  have  no  limit  for  methyl 
silicate.  The  ACGIH  recommends  a  1 
ppm  8-hour  TWA  TLV.  and  NIOSH  has 
no  REL  for  this  substance. 

In  many  cases  of  methyl  silicate 
exposure,  the  eyes  recover  completely, 
but  there  are  reports  of  damage  to  the 
deep  layers  of  the  cornea  that  caused 
permanent  opacification  and.  in  one 
worker,  loss  of  the  vision  in  one  eye 
(Grant  1986).  It  is  estimated  that 


exposing  humans  to  methyl  silicate  at 
concentrations  of  200  to  300  ppm  for  IS 
minutes  will  produce  minimal  lesions, 
and  that  e^qxwure  to  1000  ppm  for  this 
period  wQl  produce  injury  requiriitg 
hospitalization  (ACGIH  1986). 

Rabbits  exposed  to  1000  ppm  of 
methyl  silicate  in  dry  air  experienced 
delayed  eye  bums  (ACGIH  1988). 
Exposure  of  these  animals  to 
apim>ximately  15.000  ppm  for  5  minutes 
caused  eye  bums,  but  exposure  to  this 
level  for  4  minutes  caused  no 
appredabie  effect  Guinea  pigs,  which 
are  the  test  animals  with  the  most 
sensitive  eyes,  showed  maximum  no- 
effect  levels  of  135  ppm  for  15  minutes, 
90  ppm  for  1  hour,  and  20  ppm  for  eight 
1-hour  periods.  The  latency  period  for 
ocular  changes  was  16  hours  for  serious 
effects  and  up  to  3  days  for  mild 
involvement  (ACGIH  1986).  The  ACGIH 
applied  a  safety  factor  to  the  NOEL 
olMerved  in  guinea  pigs  and  established 
a  1-ppm  TWA. 

OSHA  is  proposing  a  1-ppm  8-hour 
limit  to  reduce  the  risk  of  potentially 
severe  ocular  effects  assodated  wiUi  the 
uncontrolled  occupatioDal  exposures 
currently  permittMi  in  the  workplace. 
The  health  evidence  forms  a  reasonable 
basis  for  proposing  a  new  limit  for 
methyl  silicate.  At  the  time  of  the  final 
rule,  OSHA  will  promulgate  a  new  limit 
if  the  Agency  determines  that  this  limit 
will  sulwtantially  reduce  significant  risk. 

NMWTHALENK 

CAS:  81-20-3:  Chemical  Formula:  Cutfa 

H.S.  No.  1282 

OSHA's  ciurent  exposure  limit  for 
naphthalene  is  10  ppm  as  an  8-hour 
TWA.  The  ACGIH  has  established  a  10- 
ppm  8-hour  TWA  and  a  15-ppm  15- 
minute  STEL  for  this  substance,  which 
occurs  as  a  colorless-to-brown  solid  and 
has  the  odor  of  mothballs. 

The  oral  LDm  in  rats  is  1760  mg/kg 
(Flury  and  Zemik  1931). 

In  humans,  the  inhalation  of 
naphthalene  vapor  causes  headache, 
loss  of  appetite,  and  nausea  (Flury  and 
Zemik  1931:  Patty  1949).  These  authors 
also  report  that  exposure  causes  optical 
neuritis,  corneal  damage,  and  kidney 
injury.  Eight  of  21  workers  exposed  for  5 
years  to  unspecified  levels  of 
naphthalene  developed  opacities  of  the 
lens  of  the  eye  (Ghetti  and  Mariani 
1956).  Ingestion  of  large  amounts  of 
naphthalene  causes  severe  hemolytic 
anemia  and  hemoglobinuria  (Stokinger 
and  Mountain  1963). 

The  lethal  dose  in  humans  has  been 
reported  as  50  mg/kg  (NIOSH  1977). 
Concentrations  somewhat  above  15  ppm 
are  reported  to  cause  mariced  eye 
irritation  (Robbins  1951). 
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OSHA  is  proposing  an  B-hour  TWA  of 
10  ppm  and  a  15-minute  STEL  of  IS  ppm 
for  naphthalene.  The  Agency 
preliminarily  concludes  that  these  limits 
will  protect  workers  from  the  risks  of 
eye  irritation  and  serious  ocular  effects 
potentially  associated  with  exposure  to 
the  levels  permitted  by  an  8-hour  limit 
alone.  The  health  evidence  forms  a 
reasonable  basis  for  proposing  a  new 
limit  for  naphthalene.  At  the  time  of  the 
final  rule,  OSHA  will  promulgate  a  new 
limit  if  the  Agency  determines  that  this 
limit  will  substantially  reduce 
significant  risk.  i 

Preliminary  Conclusions 

OSHA  believes  that  adoption  of  the 
limits  being  proposed  for  this  group  of 
chemicals,  which  have  the  potential  to 
cause  adverse  ocular  effects  ranging 
from  transient  discomfort  to  permanent 
blindness,  will  substantially  reduce  the 
risk  of  visual  imptdrment  associated 
with  exposure  to  these  substcmces.  The 
toxicological  bases  for  tiie  proposed 
limits  include  evidence  derived  bom 
occupationally  exposed  woricers.  results 
obtained  in  animal  models  that  have 
been  shown  to  be  excellent  predictors  of 
human  responses,  and,  in  a  few 
instances,  evidence  that  a  chemical 
having  a  similar  chemical  structure 
produces  serious  adverse  ocular  effects. 
The  risks  being  protected  against  have 
serious  consequences,  both  in  terms  of 
the  health  and  functional  capacity  of  the 
exposed  woricers  themselves  and  the 
safety  and  well-being  of  these  woricers 
and  their  co-workers. 


•V 


The  available  health  evidence  for  the 
substances  described  in  this  section 
forms  a  reasonable  basis  for  proposing 
the  revision  or  addition  of  these  limits. 
At  the  time  of  the  fi^al  rule.  OSHA  wrill 
promulgate  revised  or  new  limits  for 
these  substances  if  the  Agency 
determines  that  these  limits  will  reduce 
significant  risk. 

6.  Substances  for  Which  Proposed 
Limits  Are  Based  on  Avoidance  of 
Respiratory  Effects 

Introduction 

Limits  are  being  proposed  for  a  total  * 
of  32  substances  or  materials  lot  wfaidi 
exposure  has  been  shoivn  to  cause 
adverse  respiratory  effects.  The 
chemicals  in  this  group  (»use  acute 
pulmonary  edema,  alveolar  damage,  or 
chronic  respiratory  damage  through  the 
general  mechanisms  of  cellular  damage 
or  fibrosis.  At  sufficient  doses,  these 
effects  can  be  permanent,  disabling,  and 
life-threatening. 

Some  of  the  materials  in  this  group  are 
composites  of  naturally  occnuring 
minerals,  and  for  these,  the  Agency  is 
proposing  limits  based  on  the  most 
hazardous  component.  For  several 
materials  (coal  dust,  crystalline  tripoli, 
silica,  and  graphite),  OSHA  proposes 
that  the  TWA  be  measured  as  the 
respirable  quartz  fraction  of  the  dust, 
because  it  is  exposure  to  this  fraction 
that  presents  the  greatest  risk  to 
exposed  workers.  In  cases  where  only  a 
portion  of  the  dust  is  in  the  form  of  a 
respirable  dust,  OSHA  is  proposing 


limits  that  are  to  be  measured  as  the 
respirable  fraction  rather  than  as  total 
dust. 

Table  C6-1  lists  the  32  substances  in 
this  group,  along  with  the  current  OSHA 
PEU,  ACGIH  TLVs.  NIOSH  RELs,  CAS 
numbers,  and  OSHA  HS  numbers.  There 
is  no  current  OSHA  PEL  for  ten  of  these 
substances.  For  15  substances,  OSHA  is 
proposing  to  replace  its  existing  TWA- 
FELs  with  different  TWA-PELs.  For  one 
substance,  OSHA  is  proposing  to 
establish  a  ceiling  limit  to  replace  an 
existing  8-hour  TWA,  and  for  three 
substances,  a  lower  TWA  and  a  new 
STEL  are  proposed.  In  three  instances. 
O^IA  is  proposing  to  establish  a  STEL 
to  augment  its  current  TWA-PELs. 
NI09i  has  recommended  limits  for  7 
substances  in  this  group. 

Description  of  the  Health  Effects 

The  respiratory  system  is  a  major 
route  of  occupational  exposure  for  toxic 
substances.  Because  of  the  vital  nature 
of  pulmonary  function,  respiratory 
toxicants  present  a  serious  health    ' 
hazard  both  from  acute  and  chronic 
exposures.  Acute  respiratory  disease 
can  be  life  threatening;  however,  in  most 
cases,  such  severe  effects  are  assocnated 
only  with  high  exposure  levels.  (One 
exception  to  this  general  rule  is 
exposure  to  chemicals  that  can  cause 
allergic  sensitization  reactions  that  lead, 
in  turn,  to  anaph^actic  shock:  these 
substances  are  discussed  in  a  different 
section  of  this  preamble  describing 
sensitization  reactions.) 
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C6-1.  Substances  for  Which  Limits  Are  Based  on  Avoidance  of 
Respiratory  Effects 


H.S.  Number/ 
Chemical  Name 


1017  Aluminum 

(pyro  powders) 

10H  Bismuth  ten uride 
;(Se-doped) 

1080  Chlorine  dioxide 


1093  Chromium  metal 

1096  Coal  dust. 

<  5X  quartz 

1097  Coal  dust, 

>  SX  quartz 

1161  Ethyl  acrylate 


CAS  No.    Current  PEL* 


ACGIH  TLV** 


NIOSH  REL*** 


7429-90-5 


1304-:82-1 


10049-04-4   0.1  ppm  TWA 


7440-47-3   1  rag/m"*  TWA 


5  mg/m  TUA 


5  mg/m  TUA 


0.1  ppm  TVM 
0.3  ppm  STEL 

0.5  «g/m^  TUA 


None     2.4  wq/m    TUA*    2  mg/m^  TUA* 


None 


10  mo/m 
X  SiO^^ 


0. 1  mg/m^  TUA** 


140-88-5   25  ppm  TUA,  Skin   S  ppm  TUA 

25  ppm  STtL,  Skin 


1177  Ferrovanadium  dust    12604-58-9   1  mg/m  TUA 


1190  Grain  dust  (oat, 
wheat,  barley) 


None 


1  mg/m  TUA 
3  mg/m^  STEL 


4  mg/m  TUA 


1  mg/m  TUA 


21IM4 
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C6-1.    SubstMces  for  hlhich  Limits  Are  Based  oii  Avoidance  of 
Respiratory  Effects  (continued) 


H.S.  Number/ 
Chemical  Noiie 


CAS  Ho.  Current  PEL*  ACGIH  TLV** 


NIOSH  REL*** 


1191  Graphite,  natural,     7782-42-5   IS  appcf  TUA    2.5  mg/m  THA 
respirable  <  IX 
quartz 


1213  Indium  ft  compounds    7440-74-6 


0.1  mg/m  TWA 


1215  Iron  oxide  (dust 
and  fume) 


1276  nica 


1309-37-1    10  nq/ti?  TWA     5  mg/w^  TWA 


1272  Hethylene  bis        5124-30-1 
(4-Cyclohexyliso- 
cyanate) 


0.01  ppn  Ceiling 


1200^-38-2   20  owcf  TWA    3  mg/m  Ti#V 


1289  Nitrogen  dioxide 


10102-44-0   5  ppm  Ceiling    3  ppm  TWA 

5  ppm  STEL 


1  ppm  Ceiling 
(15  min) 


1300  Oxygen  di fluoride     7783-41-7   0.05  ppm  Jm  0.05  ppm  Ceiling 


UMI 


1301  Ozone 


1303  Paraquat. 

respirable  dust 


10028-15-6   0.1  ppm  TWA 


0.1  ppm  TWA 
0.3  ppm  STEL 


4685-14-7   0.5  «g/ta^  TWA.   0.1  mg/m^  TWA 


Skin 


Federal  Regigtef  /  Vol.  53.  No.  109  /  Tueaday.  June  7,4988  /  Proposed  Ruteg        £1065 


C6-1.  Substances  for  Which  Limits  Are  Based  on  Avoidance  of 
Respiratory  Effects  (continued) 


H.S.  Number/ 
Chemical  Name 


CAS  No.   Current  PEL*    ACGIH  TLV** 


1354  Silica,  crystalline   14464-46-1   1/2  value  calcu-  0.05  mg/m  TWA 
Cristobal ite  lated  for  quartz 


NIOSH  REL*** 


50  ug/m  TWA 


1355  Silica,  crystalline   14808-60-7   10  mo/m 
quartz,  respirable         "  X  SiO«*2 


0. 1  mg/m  TWA      50  ug/m  TWA 


1356  Silica,  crystalline   15468-32-3   1/2  value  calcu-  0.05  mg/m^  TWA 
tridymite  lated  for  quartz 


50  ug/m  TWA 


1357  Silica^  crystalline    1317-95-9   10  mq/m' 
tripoli  (as  quartz 
dust) 


X  SiO^ti 


0. 1  mg/m  TWA      50  ug/m  TWA 


1358  Silica,  fused 


60676-86-0   10  mg/m 
X  SiO  +2 


0.1  mg/m  TWA 


1363  Soapstone.  total  dust    None     20  mppcf  TWA    6  mg/m  TWA 


1363A  Soapstone, 

respirable  dust 


None 


20  mppcf  TWA    3  mg/m  TWA 


1375  Sulfur  dioxide 


7446-09-5   5  ppm  TWA 


1378  Sulfur  tetrafluoride   7783-60-0 


2  ppm  TWA 
5  ppm  STEL 
0.1  ppm  Ceiling 


0.5  ppm  TUA 


1381  Talc  (non-asbestiform)  14807-96-6   20  mppcf  TWA    2  mg/m  TWA 


2im6 
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C6-1.  Substances  for  Which  Limits  Are  Based  on  Avoidance  of 
Respiratory  Effects  (continued) 


H.S.  Nunt>er/ 
Chemical  Name 


CAS  No.    Current  PEL* 


ACGIH  TLV** 


NIOSH  REL*** 


1395  Tin  oxide 


18282-H>-5 


2  mg/m  TUA 


1409  Trimellitic  anhydride   552-30-7 


1430A  Mood  dust,  hard  wood 


1430B  Uood  dust,  soft  uood 


0.005  ppm  TUA 


1  mg/kn  TUA 


5  mg/m  TUA 
10  mg/m^  STEL 


For  coal  dust,  respirable  fraction  less  than  5  percent  SiO.. 

b 
For  coal  dust,  respirable  fraction  more  than  5  percent  SiO.. 

*   OSHA's  TUA  limits  are  for  8-lKMir  exposures;  its  STELs  are  for  the  durations  specified;  and 
its  ceilings  are  peaks  not  to  be  exceeded  for  any  period  of  time. . 

I 
**   The  ACGIH  TUA-TLV  is  for  an  8-hour  exposure;  its  STELs  an   15-minute  limits  not  to  be 

exceeded  more  than  4  times  per  day  with  a  minimum  of  60  minutes  between  successive  STEL 

exposures;  and  its  ceilings  are  peaks  not  to  be  exceeded  for  any  period  of  time. 

I    . 
***  NIOSH  TUA  limits  are  for  10-hour  exposures  unless  otherwise  specified,  and  its  ceilings  are 
peaks  not  to  be  exceeded  for  any  period  of  time  unless  a  duration  is  specified  in  parentheses. 


Proposed  limit  is  the  NIOSH  REL. 

aiUlNQ  COOC  4510-26-C 
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Qironic  pulmonary  disease  can  result 
from  long-term  exposure  to  respiratory 
toxicants  and  is  potentially  crippling 
because  it  greatly  reduces  the  quality  of 
life  and  the  productivity  of  its  ^tims.  In 
addition,  the  onset  of  respiratory 
disease  can  be  insidious,  because  it  may 
be  indicated  only  by  the  gradual 
development  of  a  few  aonspecific  signs 
(Petersdorf  et  al  1983). 

The  difRculties  of  detecting' 
irreversible  respiratory  effects 
complicate  the  prevention  of  pulmonary 
disease.  Pulmonary  function  can  be 
evaluated  with  a  variety  of  tests, 
including  measurements  of  the  vital 
capacity  and  of  the  resting  and  forced 
expiratory  volumes.  However,  certain 
conditions,  including  emphysema  and 
fibrosis,  are  difficult  to  diagnose  even 
with  such  tests.  In.addition,  these  same 
diseases  often  continue  to  progress  even 
after  the  affected  individual  has 
recognized  the  problem  and  obtained 
medical  assistance.  Ftoihermore,  these 
diseases  may  continue  to  progress  even 
after  exposure  has  ceased,  which  makes 
preveption  even  more  vital. 

In  addition  to  the  threat  posed  to  the 
general  occupational  population  by 
respiratory  toxins,  certain 
subpopulations,  such  as  persons  with 
impaired  lung  function  caused  by 
asthma,  bronchitis,  enq>hysema,  and 
pulmonary  fibrosis,  are  at  special  risk 
from  the  adverse  effects  of  respiratory 
toxins.  Tobacco  smoking  can  cause  or 
aggravate  all  of  the  reqiiratory 
conditions  discussed  above  and  can 
interact  additively  or  synergistically 
with  respiratory  toxins  to  increase  their 
adverse  effects  on  the  pulmonary 
system.  For  example,  tobacco  smoking 
acts  additively  with  coal  dust  to 
diminish  pulmonary  function.  Because 
tobacco  smoke  contains  nitrogen  oxides, 
cadmium,  and  ammonia,  occupationally 
exposed  workers  who  smoke  have  an 
additional  source  of  exposure  to  these 
respiratory  toxins  (U.Sw  HEW  1979). 

Two  general  categories  of  lung 
injuries  are  relevant  to  the  group  of 
substances  under  consideration: 

•  Damage  to  cells  lining  the  airways, 
which  results  in  necrosis  (localized 
areas  of  dead  ceils),  increased 
permeability,  and  edema. 

•  Production  of  fibrosis,  whidi  may 
become  massive  and  ^eatly  reduce  lung 
capacity. 

Cellular  damage  resulting  in  edema 
and  emphysema.  A  number  of 
substances  cause  damage  to  cells  lining 


the  airways.  This  can  result  in  increased 
permeability  of  cell  membranes  and 
subsequent  edema,  hemorrhage,  and 
localized  necrosis  (areas  of  dead  cells). 
Chronic  inhalation  of  certain  chemicals 
causes  destruction  of  the  alveolar  septa 
and  results  in  emphysema.  Cellular 
damage  may  be  either  localized  or 
diffuse,  depending  on  the  distribution  of  ' 
the  toxicant  in  the  lung. 

Edema  is  the  release  of  fluid  into  the 
lumen  (open  spaces  of  the  airways)  or  ' 
alveoli.  Serious  edema  can  take  several 
hours  to  develop  so  that,  in  some  cases, 
life-threatening  or  even  fatal  exposures 
can  take  place  without  the  individual's 
being  aware  at  the  time  of  exposure  of 
the  extent  of  the  damage.  Ozone, 
nitrogen  dioxide,  and  paraquat  ell  cause 
localized  cellular  damage  leading  to 
edema  (Klaassen  et  aL  1986).  Fatalities 
from  pulmonary  edema  have  resulted 
from  exposures  to  concenfrations  of 
nitrogen  dioxide  of  about  200  ppm  (Sax 
1984).  Paraquat  is  unusual  in  Uiat  it  can 
cause  delayed  pulmonary  damage 
following  exposure,  even  when  exposure 
occurs  via  routes  other  than  inhalation 
(Klaassen  et  al.  1986). 

Necrotic  changes  can  reduce  the 
functional  surface  area  of  the  lung.  One 
type  of  lesion  often  noted  in  persons 
exposed  to  respiratory  toxins  is  benign  ' 
granulomas,  which  are  localized  masses 
formed  when  the  imraime  system 
attempts  to  sequester  a  foreign  object. 
Depending  on  the  extent  of  the  damage, 
these  masses  may  reduce  the  functional 
capacity  of  the  lung.  Exposure  to 
selenium-doped  bismuth  telluride  has 
been  associated  with  the  production  of 
benign  granulomas  without  fibrosis 
(Wagner  et  al.  1974). 

Emphysema  is  caused  by  a  gradual 
destruction  of  the  cells  of  ttie  alveolar 
septa,  which  causes  a  loss  of  elasticity 
in  the  limg.  A  slight  degree  of 
emphysema  is  present  in  much  of  the 
adult  population  and  does  not  cause  any 
functional  impairment  As  the  disease 
progresses,  however,  serioas  and  life- 
threatening  reductions  in  functional 
capacity  can  occur.  Once  the  disease 
has  advanced  to  the  point  of  serious 
functional  impairment,  it  is,  for  the  most 
part,  irreversible  (Petersdorf  et  al.  1983). 
There  is  evidence  that  a  number  of  the 
substances  in  this  group  cause 
emphysema,  including  sulfur 
tetrafluoride  (ACGIH  1986),  ozone,  and 
nitrogen  dioxide  (Klaassen  et  al.  1986). 

Fibrotic  changes.  Palmooary  fibrosis 
was  one  of  the  eartiest  recognized  forms 


of  occupational  disease.  Fibrosis  should 
be  distinguished  from  pneumoconiosis, 
although  diese  terms  are  often  used 
interchangeably.  Pneumoconiosis  is  a 
more  general  term  indicating  the 
presence  of  a  foreign  substance  in  the 
limg,  as  determined  by  radiographic  (X- 
ray)  analysis.  This  definition 
encompasses  a  variety  of  conditions  and 
does  not  by  itself  necessarily  indicate 
functional  damage  (Petersdorf  et  al. 
1963).  In  contrast,  fibrosis  is  a  seriously 
debilitating  disease.  One  type  of  fibrosis 
is  interstitial  fibrosis,  whidi  is  a  kind  of 
pneumoconiosis  characterized  by 
deposition  of  fibrous  tissue  in  the 
interstitial  spaces  between  the  alveolar 
membrane  and  the  pulmonary  capillary 
membrane.  Interstitial  fibrosis  greaUy 
reduces  the  diffusing  capacity  of  the 
lung  and  dius  causes  oxygen  deprivation 
in  ^e  body  (Guyton  1981).  Like 
emphysema,  fibrosis  is  largely 
irreversible;  it  sometimes  progresses 
even  in  the  absence  of  furdier  exposure 
(Petersdorf  etal.  1983). 

Silicosis  is  a  form  of  interstitial 
.fibrosis  that  is  caused  by  exposure  to 
respirable  silica  particles  (Klaassen  et 
al.  1986).  Exposure  to  coal  dust  causes  a 
pneumoconiosis  with  fibrosis  that  can 
be  severely  debilitating  (Petersdorf  et  al. 
1983).  In  addition,  exposure  to  graphite, 
mica,  and  grain  dust  have  all  been 
associated  with  fibrosis  in  workers 
(ACGIH  1986). 

Dose-Response  Relationships  and 
Respiratory  Effects 

For  most  of  the  substances  in  this 
group,  pennissible  exposure  limits  have 
been  based  on  health  surveys  and  case 
reports  of  occupationally  exposed 
populations.  In  some  cases,  animal 
studies  provide  the  evidence  of  a 
substance's  toxicity.  As  is  the  case  for 
most  of  the  substances  for  which  OSHA 
is  proposing  new,  reduced,  or  revised 
hinits,  the  dose-response  curve  for 
respiratory  irritants  tends  to  be  S-     > 
shaped. 

Table  06-2  presents  dose-response 
data  on  the  adverse  pulmonary  effects 
of  representative  chemicals  in  this 
group,  the  populations  exposed,  and  the 
endpoints  observed.  The  following 
discussions  of  respiratory  toxins  present 
OSHA's  preliminary  fincUngs  for  all  the 
substances  on  Table  C6-1  and  describe 
the  nature  of  the  risks  faced  by  workers 
exposed  to  them. 

WUMO  COOC  4««-as-ii 


TABLE  C6-2,  Sumnary  of  Dose -Response  Evidence  for  Adverse  Respiratory  Effects 


^^. 


Dose-rResponse  Data 


H.S.  Number/ 
Cttenical  Name 


CAS  No. 


CURRENT 
PEL* 


ACGIH 
TLV** 


Dose/Duration 

Associated 

With 

NIOSH 

Observed 

REL*** 

Effects 

Species 

_ 

15  ms/it? 

Dogs 

1  year 

Rats 

Rabbits 

- 

4  mg/rtt^ 
35  years 

Humans 

Connents 


s 


< 

w 

2 

o 


H 
c 
■a 


1034  Bismuth 

telluride 
(Se-Ooped) 

1096  Coal  Oust. 

<  S%  quartz 

1097  Coal  Oust. 

>  5%  quartz 

1190  Grain  Dust 
(oat,  Mtteat, 
barley) 


1304-82-1 


5ing/m?  TUA 


None     2.4  mg/m^  TUA   2  rpg/m^  TWA 


None     10  Hig/m^ 
X  Si02+^^2 


None 


0.1  mg/m^  TWA 
4  mg/in^  TWA 


1191  Graphite, 
natural , 
respirable 


7782-42-5       15  inppcf  TUA  2.5  rng/m^  TWA 


N/A  >  Not  available. 


20  mg/nP 

13.9  mg/m3 
4  mg/tt? 


N/A 


Humans 

Humans 

Humans 

Humans 
Humans 


Granulomatous  lesions  in  lungs  seen 
after  6  months  of  exposure. 


Calculated  estimate  of  10  percent 
probability  of  developing  pneumoconiosis 
with  fibrosis  after  35  years  of  exposure 
to  coal  dust.  (Quartz  content  not 
identified.) 

Chronic  bronchitis,  shortness  of  breath, 
reduced  pulmonary  function. 


Increased  incidence  of  respiratory 
symptoms. 

No  increased  incidence  of  respiratory 
symptoms.  • 

Fibrosis  and  mottling,  pneumoconiosis. 

Anthracosilicosis,  similar  to  that  seen 
in  coal  miners. 


o 
a 

s* 

CO 
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TABLE  C6-2.  Sunnary  of  Dose-Response 

Evidence 

for  Adverse  Respiratory  Effects  (continued) 

1 

H.S.  Nurrber/ 
Chemical  Name 

• 

'CAS  No. 

CURRENT 
PEL* 

• 

ACGIH 
TLV** 

i 

NIOSH 
REL*** 

Dose 

> 
-Response  Data 

Dose/Duration  . 
Associated 
With 

Observed 

Effects 

Species 

Comnents 

1213  Indium  & 
compounds 

7440-74-6 

t 

- 

0.1  mg/m3  TWA 

- 

24-97  mg/m3 

Rats 

Widespread  alveolar  edema  following 
exposure  to  In202. 

1276  Mlca^ 

1289  Nitrogen 
dioxid«^ 

12003-38-2 

10102-44-0 

20ilfH>Cf  TWA 
5  ppm  Ceiling 

3  mgAn^  TUA 

3  ppm  TWA 
5  ppm  STEL 

1  ppm 

ceiling 

(I5min) 

N/A 

N/A 

0.4-2.7  ppm 
Chronic 

Humans 

Humans 
Humans 

Signs  and  synptoms  resentling  silicosis 
and  pneumoconiosis  in  8  of  57  workers. 

Fatal  pulmonary  edema. 

• 

Change  in  pulmonary  vital  capacity. 

? 
I 

1300  oxygen 

difluoride 

7783-41-7 

0.05  ppm  TWA 

0.05  ppm 
Ceiling 

— 

0.5  ppm 
two  7-hr 
exposures 

Lab. 

Animals 

Lethal  to  a  wide  variety  of  laboratory 
species,  causing  pulmonary  edema  and 
hemorrhage  after  several  hours  of  exposure. 

1 

1301  ozone 

• 

10028-15-6 

0.1  ppm  TUA 

0.1  ppm  TUA 
0.3  ppm  STEL 

.1.5  pjm 
3  hrs/day 

Humans 

Significant  reduction  in  pulmonary  vital 
capacity. 

Nl 

t 

1  ppm 
1  day 

Mice 

Damage  to  alveolar  tissue. 

1303  Paraquat, 
respirable 
dust 

4685-14-7 

0.5  mg/m3  im. 
Skin 

0. 1  mg/m3  TWA 

■* 

N/A 

Humans 

69  accidental  deaths  from  pulmonary 
injury  reported  through  1972. 

2' 

1 

• 

^Measured  as  total 

dust. 

• 

• 

• 

• 

« 

• 

CO 

TABLE  C6-2.  Summary  of  Dose-Response  Evidence  for  Adverse  Respiratory  Effects  (continued) 


h3 

I 


Dose-Response  Data 


H.S.  number/ 
Chemical  Name 

CAS  No. 

CURRENT 
PEL* 

ACGIH 
TLV** 

Oose/Duration 
Associated 
Uith 
NIOSH    Observed 
REL***   Effects 

1354  Silica, 

crystalling 
Cristobal ite 

14464-46-1 

1/2  value 
for  quartz 

0.05  ing/*3 
TUA 

50  ug/ni3 
TUA 

0.5  mg/m3 
(as  total  1 
2.5  years 

1355  Silica. 

crystalline 

quartz, 

respirable 

14808-60-7 

lOma/nP 
X  Si02«^2 

0.1  msAi? 
TUA 

50  ug/m3 
TUA 

0. 1  mg/m3 
chronic 

1356  Silica, 

crystalline 
Tridynite 

15468-32-3 

1/2  value 
for  quartz 

0.05  mg/ra^ 
TUA 

50  ug/m3 
TUA 

N/A 

1357  Silica,        1317-95-9 
crystalline 
Tripoli 
{is  quartz  dust) 

10  m/m^ 
%  Si02f2 

0.1  mg^n^ 
TUA 

50  ug/m? 
TIM 

N/A 

1375  Sulfur  dioxide 

7446-09-5 

5  ppm  TUA 

2  ppm  TUA 
5  ppm  STEL 

0.5  ppm 
TWM 

1  ppn 

Species 


Conments 


1 


Dogs 


Humans 


Rats 


Lab. 

Animals 


Humans 


Cellular  infiltration  of  lung  and 
fibrotic  nodules  in  pulmonary  lymph  nodes. 


Accelerated  loss  of  pulmonary  function 
over  effects  of  aging  alone. 


Most  active  form  of  free  isilica  when 
administered  by  intratracheal  injections. 


Progressive  nodular  fibrosis. 


Accelerated  loss  of  pulmonary  function 
predicted  based  on  data  in  smelter 
workers. 


u 
Z 

i 


1^ 

s 


I 

« 
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TABLE  C6-2.  Sunnary  of  Dose-Response  Evidence  for  Adverse. Respiratory  Effects  (continued) 


■  ■;  ^f:n 

.  -  v*.^"  -  ■ 

H.S.  Nonber/ 

CURRENT 

Chemical  Name 

CAS  No. 

PEL* 

1378  Sulfur 

7783-60-0 

tetrafluoride 

1409  Trimeintic 

552-30-7 

anhydride 

Dose-Response  Data 


ACGIH 
TLV** 


Dose/Duration 
Associated 
With 
NIOSH    Observed 
REL***   Effects 


Species 


Conments 


0. 1  ppm 
Ceiling 


O.OOS  ppm  TVM 


4  ppm 

4  hr5/day/ 

10  days 


Rats     Emphysema,  marked  clinical  signs  of 
respiratory  impairment . 


Rats-     Intra-alveolar  hemorrhage.  (No  exposure 
duration  indicated.) 


*  OSHA's  TUA  limits  are  for  8-hour  exposures;  its  STEU  an  for  the  )(!kirations  specified;  and  its  ceilings  are  peaks  not  to  be  exceeded  for  any 
period  of  time. 

•*   The  ACGIH  TMA-TLV  1$  for  an  8-hour  exposure;  its  ST€Ls  are  fS-minute  limits  not  to  be  exceeded  more  than  4  times  per  day  with  a  minimum  of  60 
minutes  between  successive  STEL  exposures;  and  its  ceilings  are  peaks  not  to  be  exceeded  for  any  period  of  time. 

***  NIOSH  TkM  limits  are  for  10-hour  exposures  unless  otherwise  specified,  and  its  ceilings  are  peaks  not  to  be  exceeded  for  any  period  of  time 
uiiless  adoration  is  specified  in  parentheses. 

♦  Proposed  limit  is  the  NIOSH  REL. 
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ALUMINUM  fPYRO  POWDERS) 
CAS:  7429-90-5:  Chemical  Fonnula:  Al 
H.S.  No.  1017 

OSHA  currently  has  no  permissible 
exposure  limits  for  aluminum  pyro 
powders.  The  ACGIH  recommends  an  &- 
hour  TLV-TWA  of  5  mg/m«. 

Aluminiun  pyro  powders  have  a 
higher  reported  toxicity  than  aluminum 
metal  dusts  (Stokinger  1981).  Several 
British  studies  have  examined  the 
effects  of  this  finely  flaked  aluminum  on 
workers  in  paints  and  pyrotechnics 
plants.  Their  findings  revealed  that 
pulmonary  fibrosis  may  result  from 
exposure  to  pyro  powders,  although 
epidemiologic  evidence  indicated  that 
additives  used  to  prevent  oxidation  and 
agglomeration  may  have  contributed  to 
the  incidence  and  nature  of  the  disease 
(Edling  1961;  Jordan  1961;  Mitchell  1961). 
The  ACGIH  observes  that  exposures 
that  have  previously  caused  lung 
changes  in  workers  are  presiuned  to 
have  been  extremely  hi^  (ACGIH  1986. 
p.  22). 

OSHA  preliminarily  concludes  that 
the  proposed  permissible  exposure  limit 
of  5  mg/m'  TWA  for  aliuninum  pyro 
powders  will  prevent  the  occurrence  of 
Iimg  changes  in  exposed  workers.  Tlie 
health  evidence  forms  a  reasonable 
basis  for  proposing  a  new  limit  for 
aluminum  pyro  powders.  At  the  time  of 
the  final  rule,  OSHA  will  promulgate  a 
new  limit  if  the  Agency  determines  that 
this  limit  will  substantially  reduce 
significant  risk. 

BISMUTH  TELLURIDE  (DOPED) 

CAS:  1304-82-1:  Chemical  Fonnula:  BiaT« 

RS.  No.  1034 

OSHA  has  no  current  limit  for  doped 
bismuth  telluride.  The  ACGIH 
recommends  a  TLV-TWA  of  5  mg/m' 
for  BisTes  that  has  been  doped  with 
selenium  sulfide.  Bismuth  telluride 
appears  as  gray,  hexagonal  platelets;  it 
is  also  available  as  ingots  or  single 
crystals. 

Wagner  and  co-workers  conducted  a 
1-year  study  in  which  rabbits,  dogs,  and 
rats  were  exposed  6  hours/day,  5  days/ 
week  to  doped  bismuth  telluride  dust 
(containing  80.04  mol  %  BiaTei  and  0.20 
mol  %  SnTe,  plus  a  small  stoichiometric 
excess  of  Te)  of  ISA  um  particle 
diameter  at  a  mean  concentration  of  15 
mg/m*.  Small,  granulomatous  lesion* 
without  fibrosis  appeared  in  the  lungB  of 
dogs  at  6  months.  In  dogs  that  were 
sacrificed  4  months  after  an  8-month 
exposure,  the  lesions  had  regressed,  and 
the  affected  lymph  nodes  were  without 
cellular  reaction.  Rabbits  exhibited 
similar  histologic  effects,  but  with 
decreased  numbers  of  pulmonary 
macrophages,  no  fibrous  tissue 
proliferation,  and  no  cellular  or  fibrous 


tissues  reaction  around  the  dost 
deposits  in  the  lymph  nodes.  The  rats 
showed  fewer  granulomas  but  some 
areas  of  ^ithelialization  of  tke  alveolar 
walls.  As  was  true  for  the  other  spedes, 
the  rats  showed  neither  fibrosis  nor 
cellular  reaction  in  the  lymph  nodes, 
despite  accumulation  of  die 
intermetallic  dust  (Wagner,  Madden, 
Zimber  et  al.  1974). 

A  PEL  of  5  mg/m*  TWA  is  proposed 
for  Se-doped  bismuth  telluride  to 
prevent  the  occurrence  of  pulmonary 
lesions  seen  in  experimental  animals. 
OSHA  believes  diis  limit  will  reduce  the 
risk  of  these  pulmonary  effects.  The 
health  evidence  forms  a  reasonable 
basis  for  proposing  a  new  limit  for 
doped  bismuth  telluride.  At  the  time  of 
the  final  rule,  OSHA  will  promulgate  a 
new  limit  if  the  Agency  (tetermines  that 
this  limit  will  substantially  reduce 
significant  risk. 

CHLORINE  DIOXIDE 

CAS:  10O4»-O4^  Chemical  Formala:  ClOb 

H.S.  No.  1080 

OSHA  currently  has  an  8-hour  TWA 
limit  of  0.1  ppm  for  chlorine  dioxide.  The 
ACGIH  recommends  the  same  time- 
weighted  average  and  a  15-minute  STEL 
of  0.3  ppm.  Chlorine  dioxide  is  a  red- 
yellow  gas  at  (R-dinary  temperatures. 

Rats  exposed  to  0.1-ppm 
concentrations  of  chlorine  dioscide  for  10 
weeks  at  5  hours  daily  showed  no 
adverse  effects  from  exposures.  Other 
data  in  animals  are  not  available 
(Dalhamn  1957^. 

Data  on  human  exposures  indicate 
that  marked  irritation  occurs  on 
inhalation  of  5  ppm  (no  time  specified) 
and  that  one  death  occurred  at  19  ppm 
(Elkins  1969).  Repeated  exposures  in  an 
exposed  individual  have  been  linked  to 
bronchitis  and  pronounced  enq>hysema 
(Petry  1954).  Clinical  studies  conducted 
by  Gloemme  and  Lundgren  (1967) 
revealed  that  the  majority  of  workers 
who  had  been  exposed  for  5  years  to 
average  concentrations  of  chlorine 
dioxide  below  0.1  ppm,  in  combination 
with  about  1.0  pfun  chlorine, 
experienced  eye  and  respiratory 
irritati(m  and  slight  bronchitis.  Some 
gastrointestinal  irritation  was  also 
observed  in  these  workers.  Gloemme 
and  Lmidgren  (1957)  attributed  all  of 
these  effects  to  elevated  short-term 
exposures  involving  excursions  above 
the  0.1  piHn  level.  Ferris  et  al.  (1964) 
have  shown  that  concentrations 
occasionally  ranging  as  high  as  0.25  ppm 
were  associated  with  respiratory  effects 
in  workers  concomitantly  exposed  to 
dilorine. 

OSHA  proposes  a  0.1-ppm  8-hov 
TWA  and  a  15-minute  STEL  of  0.3  ppm 
for  chlorine  dioxide.  The  Agency 


preliminarily  concludes  that  both  of   * 
these  limits  are  necessary  to  protect 
exposed  workers  against  the  risk  of 
respiratory,  skin,  and  eye  irritation 
known  to  occur  as  a  result  oi  short-term 
exposures  above  the  TWA  of  0.1  iq>m. 
The  health  evidence  forms  a  reasonable 
basis  for  proposing  a  revision  to  this 
level.  At  the  time  of  the  final  rule,  OSHA 
win  establish  a  new  limit  for  chlorine 
(fioxide  if  the  Agency  determines  that 
ftis  Hmit  will  substantially  reduce 
■ignificant  risk. 

CHROMIUM,  METAL 
CAS:  744(M7-3 
Ra  No.  1093 

OSHA  currently  has  an  8-bour  TWA 
of  1  mg/m'  fbr  chromium  metal.  The 
ACGIH  has  established  an  »-hour  TWA 
of  0.5  mg/m'  for  this  element  NIOSH 
has  no  REL  for  the  elemental  form  of 
chromium.  Chromium  is  a  steel-giey 
metal. 

The  ACGIH  (1986.  p.  139)  reports  that 
exposure  to  chromium  metal  does  not 
cause  pulmonary  fibrosis  or 
pneumoconiosis.  The  ACGIH  has 
established  the  0.5-mg/m*  TLV-TWA 
fbr  this  metal  on  the  basis  of  its  low 
order  of  toxicity  (ACGIH  1986,  p.  139), 
and  states  that  this  limit  "should  be 
adequate  to  prevent  pulmonary  disease 
or  other  toxic  effects." 

OSHA  is  proposing  an  S-hour  TWA 
limit  of  0.5  mg/m'  for  chromium  metaL  . 
The  Agency  preliminarily  concludes  tfiat 
this  limit  will  protect  against  the  risk  of 
pulmonary  or  other  toxic  effects 
potentially  associated  with  exposure  to 
chromium.  The  health  evidence  forms  a 
reasonable  basis  for  proposing  a 
revision  to  this  level.  At  the  time  of  the 
final  rule.  OSHA  will  establish  a  new 
limit  for  chromium  metal  if  the  Agency 
determines  that  this  limit  will 
substantially  reduce  significant  risk. 

COAL  DUST,  <5*  QUARTZ 
COAL  DUST,  >55l  QUARTZ 
CAS:  None:  Chemical  Foraiula:  None 
RS.  Nos.  1096  and  1097 

OSHA  has  a  current  formula  limit  of 
10  mg/mV*  SiO»-(-2  for  coal  dust 
containing  a  respirable  quartz  fraction 
greater  than  5  percent  and  a  2.4-mg/m' 
limit  for  coal  dust  containing  a 
respirable  quartz  fraction  of  less  than  6 
percent  The  ACGIH  recommends  a 
TLV-TWA  of  0.1  mg/m»  for  the 
respirable  quartz  fraction  of  coal  dust 
containing  more  than  5  percent  quartz. 
and  2  mg/m*  for  the  respirable  dust 
fraction  of  coal  dust  containing  less  than 
5  percent  quartr  Coal  is  a  natural  daric 
brown  to  black-colored  solid  formed 
from  fossilized  plants. 

The  National  Coal  Board  of  the  United 
Kingdom  has  calculated  the 
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probabilities  of  developing 
pneumoconiosis  from  various 
concentrations 'of  coal  dust  based  on 
statistical  data  from  the  first  10  years  of 
an  epidemiologic  study  (1969).  The  study 
involved  4,122  men  bom  20  coal  pits,  for 
'  whom  radiologists  compared  pairs  of 
chest  X-rays  taken  at  10-year  intervals. 
The  radiologists  classified  the  degree  of 
pneumoconiosis  observed  in  the  X-rays 
in  accordance  with  the  International 
Labour  Office's  (ILO)  pneumoconiosis 
classification  scheme.  For  each  of  the  20 
collieries,  data  concerning  mean 
respirable  dust  concentrations  at  the 
coal  face  were  analyzed.  Mean  coal, 
carbon,  and  quartz  content  of  the  dust 
from  each  of  the  collieries  were  also 
analyzed.  Results  indicated  that  the 
progression  of  pneumoconiosis 
correlates  significantly  with  mean 
respirable  dust  concentrations  and  with 
the  respirable  quartz  fraction  of  that 
dust.  The  carbon  content  of  the  dust  did 
not  correlate  with  the  development  of 
pneumoconiosis.  Estimates  of  the  risk  of 
developing  ILO  category  2  or  greater 
pneumoconiosis  after  a  35-year 
exposure  to  coal  dust  containing  a 
respirable  quartz  fraction  of  greater  than 
5  percent  quartz  were  projected  to  be  a 
10-percent  probability  of  disease  at  a 
concentration  of  6.5  mg/m*,  and  a  zero 
probability  at  a  concentration  of  Z2  tag! 
m*.  For  exposures  to  coal  dust 
containing  a  respirable  quartz  fraction 
of  less  thaifi  5  percent  quartz,  a  10- 
percent  probability  of  developing  ILO 
category  1  or  greater  disease  was 
projected  at  a  concentration  of  4  mg/m*, 
and  a  zero  probability  of  disease  was 
projected  at  1.6  mg/m*.  In  1979,  Gormley 
confirmed  these  calculations,  but 
reduced  the  concentration  of  dust 
containing  more  than  5  percent 
respirable  quartz  associated  with  a  zero 
probability  of  developing 
pneumoconiosis  to  1  mg/m*  (ACGIH 
1986.  p.  142). 

OSHA  proposes  an  8-hour  TWA  PEL 
of  0.1  mg/m*.  measured  as  rqspirable 
silica,  for  coal  dust  with  a  respirable 
quartz  fraction  containing  more  than  5 
percent  quartz,  and  an  e-hour  TWA  PEL 
of  2  mg/m*  TWA  for  coal  dust  with  a 
respirable  quartz  fraction  containing 
less  than  5  percent  quartz.  The  Agency's 
current  formula  limit  is  similar  to  the  0.1 
mg/m*  limit  and.  thus,  does  not 
represent  a  change  in  the  limit  (see 
discussion  for  crystalline  silica-quartz 
below).  OSHA  is  proposing  to  revise  its 
formula  limit  for  coal  dust  containing 
more  than  5  percent  quartz  to  0.1  mg/m* 
to  simplify  employee  exposure 
monitoring.  OSHA  also  concludes  that 
the  reduction  in  the  8-hour  TWA  PEL  for 
coal  dust  containing  less  than  5  percent  . 


quartz  will  protect  exposed  woricers 
from  the  risk  of  pneumoconiosis  at  the 
existing  limit  for  coal  dust  with  this 
quartz  content  The  health  evidence 
forms  a  reasonable  basis  for  proposing  a 
revision  to  this  level.  At  the  time  of  the 
final  rule,  OSHA  will  establish  a  new 
limit  for  coal  dust  if  the  Agency 
determines  that  this  limit  will 
substantially  reduce  significant  risk. 

ETHYL  ACRYLATE 

CAS:  140-68-6;  Chemical  Fonnula: 

CH,=CHCOOC.H, 
H.S.  No.  1161 

OSHA  has  a  current  8-hour  TWA  of 
25  ppm  for  ethyl  acrylate,  with  a  skin 
notation.  The  ACGIH  recommends  a 
TLV-TWA  of  5  ppm  and  a  TLV-STEL  of 
15  ppm  for  ethyl  acrylate,  which  is  a 
colorless  liquid.  The  ACGIH  also 
recommends  a  skin  notation  for  this 
substance. 

Ethyl  acrylate  produces  irritation  of 
the  sldn,  eyes,  mucous  membranes, 
gastrointestinal  tract  and  respiratory 
system  (Dreisbach  1974).  The  oral  IDto 
in  rats  fed  this  substance  is  1020  mg/kg 
and  the  4-hour  inhalation  LC«o  for  these 
animals  ranges  between  1000  ppm  and 
2000  ppm.  In  rabbits,  the  dermaJ  LDw  is 
1790  mg/kg  (Pozzani  et  al.  1949),  and  the 
minimum  oral  LDto  is  280  to  420  mg/kg 
(Treon  et  al.  1949).  Animal  studies  also 
indicate  that  severe  chronic  effects  may 
result  from  exposure  to  this  substance. 
Rats  exposed  to  levels  of  70,  300,  or  540 
ppm  of  ethyl  acrylate  for  up  to  30  days 
showed  accelerated  mortality  and 
pathologic  changes  in  the  lungs,  liver, 
and  kidneys.  In  those  animals  that 
developed  pneumonia,  renal  and  hepatic 
lesions  were  also  seen.  In  a  parallel 
study,  rats,  rabbits  and  guinea  pigs  who 
were  subjected  to  ethyl  acrylate 
concentrations  in  excess  of  75  ppm  for 
fifty.  7-hour  inhalation  periods  exhibited 
pulmonary  edema,  degenerative  changes 
in  the  heart  liver,  and  kidneys,  and 
death  (Treon  et  al.  1949).  Miller  et  al. 
(1980)  reported  that  rats  and  mice 
exposed  to  75  or  225  ppm.  6  hours  per 
day  for  30  days,  developed  nasal  lesions 
and  other  degenerative  inflammatory 
changes  in  the  nasal  structure.  In  other 
studies,  rats  and  mice  administered  100 
or  200  mg/kg  ethyl  acrylate  by  gavage  5 
times  per  week  for  103  weeks  developed 
inflammation  and  hyperplasia  of  the 
forestomach,  in  addition  to  squamous 
cell  carcinomas  and  papillomas  in  the 
same  area  (NTP 1983.  as  cited  in  ACGIH 
1986.  p.  240).  Based  on  a  study  by  Miller 
et  al.  (1985)  in  which  rats  and  mice 
exposed  to  25  or  75  ppm  ethyl  acrylate 
for  6  hours  per  day.  5  days  per  week  for 
27  months  developed  lesions  in  the 
nasal  cavity  even  at  the  lowest  dose,  the 
ACGIH  (1986,  p.  240)  concurs  with  the 


American  Indusfrial  Hygiene  -• 

Association  (1966)  that  a  25-ppm  limit 
for  ethyl  acrylate  is  too  high  to  prevent 
irritating  effects  in  exposed  humans. 

In  a  study  by  Nemec  and  Bauer  (1976), 
human  volunteers  experienced 
drowsiness,  headache.'and  nausea  after 
prolonged  inhalation  exposures  «t  50  to 
75  ppm.  Opdyke  (1975)  reported  that  the 
appUcation  of  a  4-percent  concentration 
of  ethyl  acrylate  produced  skin 
sensitization  reactions  in  10  out  of  24 
volunteers. 

OSHA  is  proposing  an  8-hour  TWA  of 
5  ppm.  a  15-minute  STEL,  and  a  skin 
notation,  for  ethyl  acrylate.  The  Agency 
preliminarily  concludes  that  these  limits 
will  protect  workers  fit>m  the  risk  of 
severe  nasal  irritation  and  eye  and  skin 
irritation  associated  with  exposure  to 
this  substance  at  the  level  permitted  by 
OSHA's  current  limit  The  skin  notation 
is  necessary  to  protect  against  skin 
sensitization  and  skin  absorption.  The 
health  evidence  forms  a  reasonable 
basis  for  proposing  a  revision  to  this 
level.  At  the  time  of  the  final  rule,  OSHA 
will  establish  a  new  limit  for  ethyl 
acrylate  if  the  Agency  determines  that 
this  limit  will  substantially  reduce 
significant  risk. 

FERROVANADIUM  DUST 

CAS:  12604-5fr-9:  Chemical  Fonnula:  FeV 

H.S.  No.  1177 

OSHA  currently  has  a  limit  of  1  mg/ 
m'  for  ferrovanadium  dust.  The  ACGIH 
recommends  a  TLV-TWA  limit  of  1  mg/ 
m»  with  a  TLV-STEL  of  3  mg/m».  The 
NIOSH-recommended  exposure  limit  for 
metallic  vanadium  is  1  mg/m*  as  a  10- 
hour  TWA.  Ferrovanadium  dust  exists 
as  dark,  odorless,  solid  particles. 

Soviet  studies  in  animals  showed 
ferrovanadium  dust  to  be  less  toxic  than 
vanadium  pentoxide.  Roshchin  (1952) 
reported  that  no  acute  intoxication 
occurred  in  animals  exposed  to 
ferrovanadium  dust  at  concentrations  as 
high  as  10,000  mg/m*,  serious  chronic 
pulmonary  changes  were  observed  after 
short-term  exposures  (one  hour)  on 
alternate  days  for  two  months  to 
concentrations  in  the  1000-  to  2000-mg/ 
m*  range.  These  pulmonary  changes 
consisted  of  chronic  bronchitis  and 
dironic  lung  inflammation. 

OSHA  proposes  a  PEL  of  1  mg/m» 
TWA  and  a  STEL  of  3  mg/m*  for 
ferrovanadium  dust  in  order  to  reduce 
the  risk  of  chronic  pulmonary  damage 
potentially  associated  with  exposures  to 
this  substance  at  the  elevated  short-term 
levels  permitted  by  the  TWA  limit 
alone.  The  Agency  preliminarily 
concludes  that  the  proposed  TWA  and 
STEL  will  substantially  reduce  this  risk. 
The  health  evidence  forms  a  reasonable 
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basis  for  proposing  a  retf sfOtt  tb^tHv 
level.  At  the  time  of  the  Rnal  rule,  09iA 
will  establish  a  new  limit  for 
ferrovanadiHm  dust  if  the  Agency 
deteraiiiies  that  this  bniit  will 
substantially  reduce  significant  risk. 

GRAIN  DUST  (OAf .  WHEAT.  AND 

BARLEY) 
CAS:  Nobs;  dMoiica]  Ponnnla:  None 
R&N0.11SO 

A  judicial  decision  has  held  that  there 
is  no  OSHA  exposure  limit  for  grain 
dust,  and  NIOSH  also  has  no  REL  for 
this  substance.  The  ACGIH  has 
recomnended  that  woricer  exposure  to 
grain  dust  (oat.  wheat,  and  bariey)  not 
exceed  4  n^m*  as  total  dust. 

Exposure  to  grain  dust  was  reported 
to  renh  in  racfiographic  changes 
consistent  with  pneumoconiosis  and 
Hbrosia  m  11  of  57  woriiers  handling 
grain.  No  exposure  infwmation  was  . 
availaUe  (Dumie.'  et  al.  1946).  Chrooic 
bronchitis  was  reported  in  an 
epidemiologic  investigation  of  workers 
exposed  to  corffcentrations  of  oat  dust 
ranging  from  214  mg/m*  to  308  mg/m* 
and  of  wheat  dust  ranging  from  20.2  to 
4:06  mg/m*  (WilUaBis  et  al.  1964).  In  a 
third  study  by  Rankin  and  do  Pico 
(1980).  respirable  grain  dust 
concentrations  of  20  mg/m*  caused  jm- 
to  post-wotkshift  (Ganges  ot  more  thaa 
20  percent  in  the  forced  expiratory      | 
volumes  of  exposed  individuals, 
indicating  reduced  hmg  function.  In 
contrast,  hmg  function  changes  were 
infrequent  among  woriiers  exposed  to 
total  grain  dust  concentrations  below  15 
mg/m'  (Rankin  and  do  PScO  1980).  These 
same  authors  reported  that  grain  fever 
occurred  amtMig  volunteers  e^qiosed  to 
15  mg/m'  of  grain  dust  for  1  to  3  hours. 
They  also  reported  a  higher  incid«ice  of 
respiratory  symptoms  among  woiicers 
exposed  to  13.9  mg/m*  TWA.  However, 
acute  bronchial  symptoms  did  not 
appear  among  wcvkers  exposed  at  or 
below  4  mg/m*.  Although  dose  response 
data  for  grain  dusts  other  than  wheat 
are  not  available'  two  recent  studies 
(Darke  et  al.  1978;  Cockcroft  et  aL  1983) 
have  demonstrated  the  appropriateness 
of  applying  the  same  PEL  to  all  three  of 
these  grain  dusts.  The  work  of  these 
authors  showed  that  exposure  to  any  of 
these  dusts  produced  the  same  type  and 
degree  of  respiratory  distress. 

Based  on  ^  observed  no-effect  level 
reported  by  Rankin  and  do  Pico  (1986). 
OSHA  is  proposing  an  8-hour  TWA  of  4 
mg/m*  for  grain  dust.  OSHA 
preliminarily  finds  that  this  PEL  for 
grain  dust  will  greatly  reduce  die  ridt  of 
clironic  bronchitis,  reduced  pulmonary 
function,  grain  fever,  and  respiratory 
symptoms  currently  faced  by  workers 
exposed  at  uncontrolled  levels.  The 


Bfealdi  evidence  forms  a  reasonable 
basis  for  proposing  a  new  limit  for  grain 
dust  At  the  time  of  die  final  rule.  OSHA 
will  promulgate  a  new  limit  if -the 
Agency  determines  diat  this  Ifanit  wffl 
substantially  reduce  significant  ride. 

GRAPHITE.  NATURAL 

CAS:  7782-«2-«:  Chemical  Formula:  None 

H.S.  No.  1191 

The  current  OSHA  limit  for  natural 
graphite  (total  dust)  is  15  million 
particles  per  cubic  foot  (mppcf).  which  is 
equivalent  to  2.5  mg/m*  as  resf^aUe 
dust  (assuming  that  respirable  mass  is 
one-half  total  particle  mass).  The 
ACGIH  has  recommended  a  graphite 
TLV  of  2.5  mg/m*  for  respirable  dust 
containing  less  than  1  percent  quartz. 
Grairflite  is  a  mineral  substance  that  is 
best  known  for  its  use  as  the  'lead**  in 
pencils. 

Early  reports  established  that  grapldte 
deposited  in  the  hmgs  oi  occQpationally 
exposed  workers  caused 
pneunoconiosia  (Koopman  1924). 
Subsequent  research  described  the 
condition  produced  by  exposure  to 
gra|ririte  as  anthracosiUcosis,  a 
pulmonary  condition  similar  to  that  seen 
in  coal  miners,  based  on  radiographic 
and  histologic  examinations  in  exposed 
individuals  (Harding  and  Oliver  1940). 
The  fibrotic  changes  seen  in  ^Bphite 
woricers  appear  to  be  related  to  the 
silica  content  of  the  graphite; 
experimental  animals  diat  were 
administered  graphite  that  did  not 
contain  silica  did  not  develc^  iilvotic 
changes  (Ray  et  al.  1951),  while  another 
study  fomid  that  graphite  containing 
only  a  small  amount  of  silica  produced 
fibrotic  changes  in  exposed  animals 
(Ottowricz  and  Paradowski  1981). 
Radiologic  changes  were  also  observed 
among  graphite  mine  and  production 
woricers  exposed  to  graphite  containing 
fnm  3.8  to  10  percent  silica  (Pendergass 
et  al.  1967). 

Although  the  role  of  siHca  in  the 
development  of  pneumoconiosis  among 
graphite  woricers  remains  unclear, 
O^iA  preliminarily  ccmchides  that  the 
current  limit  of  15  mi^icf  (2.5  mg/m*  for 
the  respirable  Auction  of  graphite 
containing  less  than  1  percent  quartz) 
will  protect  employees  from 
imeorooconiosis  that  may  develop  from 
exposure  to  ^aphite,  whether  sibca- 
containing  or  not.  However,  09IA  is 
pnqiosing  to  revise  its  limit  to  2.5  mg/m* 
as  respirable  dust  to  simplify  the 
monitoring  of  employee  exposures, 
because  the  use  of  impingers  and 
microscopic  analyses  are  not  required  to 
measure  exposures  that  are  expressed  in 
mg/m*  rather  than  mppcf. 

INDIUM  AND  COMPOUNDS 

CAS:  7440-74-e;  Chemteai  Fonnula:  In 


H.&  Na  1213 

• 

There  k  no  current  OSHA  Knut  fur 
indhun  and  compounds,  and  NIOSH 
does  not  have  a  RH.  for  these 
substences  Tlw  ACGIH  has 
recommended  that  exposures  to  indium 
not  exceed  Okl  mg/m*  as  as  ft4iour 
TWA. 

Althou^  diere  is  no  direct  human 
evidence  of  the  effects  of  indium 
(xnqMiunds.  severe  effects  have  been 
profkced  by  indium  exposures  in 
experimoital  anintels.  Rats  that  inhaled 
the  sesquioxide  fonh  of  mdium  at 
airbome  conoentrations  raqging  fitxn  24 
to  87  mg/m*  duij  for  a  total  of  224 
hours  developed  wridespreed  alveolar 
edema;  these  histoktgk:  lesions  did  not 
change  after  a  12-week  post-exposure 
period.  Expomre  of  animnls  to  induim 
reduces  alveolar  clearance  and  may  be 
associated  with  chronic  reqiiretory 
insufBdenqr.  recurrent  acute 
pneumonitis,  and  death. 

Because  of  the  severity  of  indiun- 
indooed  iniury  and  the  persistence  of 
such  injuries,  OSHA  preliminarily 
concludes  that,  in  the  absence  of  an . 
ejqNwnre  hmit  exposed  emi^yees  ere 
placed  at  risk  of  developing  dutmic  hmg 
function  impairment  The  heeldi 
evidence  forms  a  reascmable  basis  for 
proposing  a  new  limit  for  indium  and 
cmnpounds.  At  the  time  ot  die  final  rule. 
OaiA  will  promulgate  a  new  limit  if  die 
Agency  determines  that  diis  limit  will 
substantially  reduce  significant  risk. 

IRON  OXIDE  (DUST  AND  FUME) 
CAS:  130»-37-l:  OffiHiCAL  FCMtMULA: 

R&  No.  1215 

OSHA  currently  has  an  8-hour  TWA 
limit  of  10  mg/m*  for  iron  oxide  fume. 
The  ACGIH  has  established  a  Kmit  of  5 
mg/m*.  measured  as  iron,  total 
particulate.  The  appearance  of  iron 
oxide  depends  on  the  shape  and  size  of 
the  particles  and  the  amount  of 
combined  water  (Merdc  Index  1983,  p. 
579).  The  fume  of  inm  oxide  is  red- 
brown  in  caior. 

Animals  exposed  to  iron  oxide  or  to 
iron  oxide  mixed  with  less  than  5 
percent  silica  by  inhalation  or  by 
intratracheal  injection  did  not  develop 
pulmonary  fibrosis  (Naeslund  1940; 
Harding.  Grout  Durkan  et  al.  1950). 
Inhalation  of  iron  oxide  dust  did  not 
produce  lung  cancer  in  mice  ^idler  and 
Erhardt  1956). 

The  evidence  in  humans  is  conflicting. 
Drinker.  Warren,  and  Page  (1935) 
concluded  that  exposures  to  iron  oxide 
fume  should  be  maintained  below  10 
mg/m*.  and  a  U.S.  Department  of  Labor 
study  (1941)  found  that  exposures  below 
30  mg/m'  were  without  adverse  effect. 


There  are  several  studies,  on  the  odier 
hand,  that  report  chest  X-ray 
abnormalities  in  miners,  welders,  silver 
polishers,  electrolytic  iron  oxide 
workers,  foundry  workers,  and  boiler 
scalers  (Doig  and  McLaughlin  1938; 
Stewart  and  Faulds  1934:  Doig  and 
Mclaughlin  1948;  McLaughlin,  Grout 
Barries,  and  Harding  1915;  Davidson,  as 
cited  hi  ACGIH  1988,  p.  325;  Ptendeigass 
and  Leopold  1945;  Duraier  and  Herman 
1944)  exposed  to  inm  oxide  diist  or 
fume.  However,  the  exposures  cif  many 
of  these  woricers  were  mixed  and 
included  exposure  to  varyii^  amounts  of 
silica;  some  of  these  workers  developed 
disabling  penumoccmiosis. 

Mr.lAiighlin  (1951),  whose  opinion  cm 
the  subject  is  widely  accepted,  found 
that  the  presence  of  iron  oxide  dust  or 
fume  in  the  lung  caused  a  pigmentaticm 
(termed  siderosis)  that  was  respcmsiUe 
for  the  changes  seen  in  exposed 
individuals*  chest  X-rays.  Kderosis  is 
believed  not  to  progress  to  fibrosis 
(Fawdtt  1943:  Fleiadier.  Nelsoe.  and 
Drinker  1945;  Hamlin  and  W^mt  I960). 

It  is  bdieved  fliat  6  to  10  yeers  of 
exposore  to  eboot  15  a^m'  of  iraa 
oxide  is  needed  h^oce  siderosia 
developa  (Fewdtt  1943;  FleisGher. 
Nelson,  and  Drinker  1945:  Hamlhi  and 
Weber  1960),  ahboogb  no  studies  are 
avaiUMe  to  correlate  eiqwsure  levels 
widi  X-ray  ehanaes. 

Some  studies  have  shown  diet 
workers  with  exposares  to  iron  oxide 
and  such  other  substances  as  silica, 
radon  gas,  dieael  exhaust,  core  oik.  and 
the  thermal  decompontioii  products  (d 
syndietic  resins  (Faakk  1967;  DKyfus 
1938;  Bidstnip  1950;  Boyd.  DoU.  Faukk. 
and  Leiper  1970;  Braun.  GidUcxm. 
Pierson.  and  Sadoul  1960;  Monlibert  and 
Roubille  I960;  Jorgensen  1973;  MuU» 
and  Erhardt  1956;  Kosela.  Hernberg. 
Karava  et  al.  1976;  Gibson.  Martin,  and 
Lockington  1978)  have  e  greater  risk  of 
developing  Iimg  ^ancxr. 

The  ACGIH  states  diat.  "at  dik  time, 
it  is  not  generally  acc^ted  that 
exposure  to  iron  oxide  dust  or  fume 
causes  cancer  in  man"  (1986,  p.  325).  A 
revkw  of  the  world  literature  by 
Stokinger  (1984)  concluded  that 
exposure  to  iron  oxide  per  se  was  not 
carcinogenia 

OSHA  is  proposing  an  8-hour  TWA  of 
5  mg/m*  for  iron  oxide  dust  and  fiime, 
measured  as  total  particulate  (Fe).  The 
Agency  preliminarily  condudes  that  this 
limit  wdll  protect  workers  from  the  risk 
of  siderosis  and  its  accompanying 
generalized  pulmonary  densities 
assodated  with  exposure  at  the  exktlng 
PEL  The  Agency  believes  diat  diis  Uroit 
will  substantial^  rechice  diis  risk^  The 
health  evidence  forms  a  reasonable 
basis  for  proposing  a  revisicm  to  thk 


level  At  die  time  of  die  final  rule.  OSHA 
will  establisb  a  new  limit  for  iron  oxide 
if  the  Agency  determines  that  this  limit 
will  substantially  reduce  sigmficant  risk. 

METHYLENE  BISK4- 

CYCLOHEXYUSOCYANATB) 
CAS:  5U4-aO-l:  Cheniic^  Formula: 

CuHttNiOi 
H.S.  No.  1272 

OSHA  baa  no  current  haiit  for 
methylene  bi8-(4-cyclohexyhsocyanate). 
.  The  ACGIH  recommends  a  TLV  ceiling 
of  OjOI  ppm  for  thk  alicycdic 
diisocyanate  compound. 

Mediykne  Ims-{4- 
cyckrfiexyhsocyanate)  is  a  pulmonary, 
skin,  and  eye  irritant  The  oral  LOk«  in 
rats  is  9.9  g/kg.  A  5-percent  solution 
applied  to  the  skin  c>f  gmnea  pigs 
pnxfaiced  strong  oydkema  and  edema, 
and  rabbits  treated  widi  0.1  mg  showed 
severe  skin  reections  (Younger 
Laboratories  1065,  as  dted  in  AOGIH 
1988.  p.  302). 

Rate  inhdmg  a  lethal  concentration  of 
20  ppm  fat  5  hours  exhibited  merked 
respiratory  irritatiaB.  tremors,  and 
convulsions  during  exposure,  and  their 
lungs  revealed  severe  ccmgestion  and 
edema  after  deadi  (EJ.  du  Poot  de 
Nemours  and  Company  1978.  ee  cited  in 
ACGIH  1988^  p.  382).  Repeated 
inhakfion  expnve  at  a4  ppm  prochwed 
initial  wei^t  bss  in  rats;  expoman  et 
1.2  ppm  caused  respiratory  irritation  and 
decreased  growth  (El  du  Pont  de 
Nemours  and  Compeny  1978).  Gidnee 
pigs  exposed  to  ai2  ppm  and  mkm 
exposed  io  0.65  ppm  (tid  not  exhflMt 
dermal  sensitivity  (Stadkr  and  Karol 
1984).  Unlike  toluene  diisocyanate, 
whifji  k  a  sensory  irritant  methylene 
bis-(4-cyclohex^isocyanate)  dquvsses 
respiration  by  producing  pulmonary 
irritation.  e.g..  an  exposed  mouse 
showed  a  50-percent  decrease  in 
requratioe  rate,  along  with  lung 
irritation,  when  exposed  to  3.7  ppm  of 
this  substance  (weyel  and  s^J'^f^' 
1985). 

Human  exposures  to  this  compound 
have  resulted  in  skin  sensitization  but 
only  infrequendy  in  pulmcmaiy 
sensitizaticm  (Emnett  1978:  Israeli  et  aL 
1961). 

OSHA  is  proposing  a  ceiling  Bmlt  ai 
0.01  ppm  for  methylene  bu-(4- 
cydohexylisocyanate).  The  Agency 
preliminarily  condudes  that  thk  limit 
will  protect  workers  against  the  risk  <d 
eye.  skin,  and  pulmonary  irritaticm 
potentially  assockted  with  occopaticmal 
exposures  to  thk  substance  st  the  kvek 
permitted  in  die  absence  of  any  OSHA 
limit  The  health  evidence  forma  a 
reasonabk  basis  for  pnqxising  a  new 
limit  for  methylene  bis-(4- 
cydohexylisocyanate).  At  the  time  of 


the  final  ruk,  OSHA  will  promulgate  a 
new  limit  if  the  Agency  cktermines  that 
thk  limit  will  substantially  reduce 
significant  risk. 

MICA 

CAS:  12001-26-2:  CbemiGiJ  Foramla: 

i(iAl.(AltSi.Q»MOH). 
H.S.Nal276 

OSHA  cunendy  has  a  PEL  of  20 
mppcf  TWA  for  mica  containing  less 
than  1  percent  crystalline  silica:  dik 
limit  k  ecpiivalent  to  a  3-mg/m*  Hmit 
The  ACGIH  recommenck  a  linut  of  3 
mg/m*  TWA  for  the  respirabk  dust  of 
mica  ccmtaining  less  thain  1  percent 
quartz.  Mica  is  a  colorless.  odcHiess, 
nonflammable,  nonfibrous,  water- 
insoluble  silicate  occurring  in  pkte  form 
and  containing  less  than  1  percent 
quartz:  it  indudes  nine  different  spedee. 

OSHA  proposes  an  8-hour  TWA  hmit 
of  3  mg/m*  for  re^irable  mica  dust 
containing  less  than  1  percent  quartz; 
this  limit  corresponck  to  the  existing  20 
mppcf  PEL  and  is  in  keeping  with  the 
Agency's  decision  to  dekte  stippd 
values  in  favor  of  respirabk  dust  values 
expressed  in  mg/m*.  The  Agency  k 
proposing  to  eiqiress  thk  and  other 
sindlar  limlU  as  mg/m*  to  facilitate 
en^lloyee  exposure  monitoring. 

^Bl1tO(SN  Dioxnx 

CAS:  101(n-«4-Q:  Chenical  Fonauk:  NO> 
H.S.Nal280 

Bodi  die  ACGIH  and  NIOSH  have 
recommenckd  occupational  limits  for 
nitrogen  dioxide.  The  current  ACC^H 
recommendation  is  for  a  3-ppm  TWA 
and  a  5-ppm  STEL  The  NIOSH  REL  k  1 
ppm  as  a  15-minute  short-term  limit 
OSHA's  current  I^L  k  5  ppm  as  a 
cdling  value. 

The  previous  ACGIH  TLV  of  5  ppm  as 
a  ceiling  concentration  (the  bask  for  the 
current  OShlA  limit)  was  based 
primarily  on  the  animal  studies  of  Gray 
et  aL  (1852 1954)  and  Wagner  et  al. 
(1965).  Gray  et  al.  (1952  1954) 
demonstrated  lung  injury  among  rak 
exposed  for  8  or  more  weeks  to  an  8 
ppm  cooc^entration  of  a  mixture  of  NOt 
and  nitric  add.  but  these  authors  did  not 
see  such  lesions  in  rats  exposed  for  8 
months  to  4  ppm  cx>nc%ntrations  of  thk 
mixture.  Wagner  et  al.  (1965)  repcMled 
transient  mild  acute  effects  and  no 
adverse  chronk  effects  in  rats  exposed 
to  1  ppm.  5  ppm.  or  25  ppm  pure  NOi  for 
18  months.  The  ACGIH's 
reccunmeaclation  that  the  5  ppm  TLV  be 
ckfined  as  a  ceiling  rather  than  an  8- 
hour  TWA  was  based  on  reports  that 
NOi  accekrated  lung  tumor 
development  among  lung-tumor 
susceptibk  mice;  in  the  late  1960s,  the 
ACGIH  believed  diat  a  TLV-ceilii^ 
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value  would  minimize  the  risk  of 
accelerating  lung  huaor  deveiopmenL 

The  current  ACGIH  TLVs  for  NO»  of  a 
a-ppm  a-hour  TWA  and  a  5-ppm  STEL 
are  based  on  human  studies  that 
indicate  that  normal  respiratory -function 
may  be  compromised  at  exposures 
below  the  current  OSHA  ceiling  limit  of 
5  ppm  NOz.  In  particular.  Kosmider  et  al. 
(1972)  reported  a  slight  reduction  in  vital 
capacity  and  maximum  respiratory 
volume  in  70  men  exposed  to  0.4-  to  2.7- 
ppm  concentrations  of  the  oxides  of 
nitrogen  6  to  8  hours  daily  for  4  to  6 
years.  These  authors  also  reported  an 
unspecified  number  of  cases  of  chronic 
bronchitis  among  men  in  this  group. 
Another  study  by  Vigdortschik  et  al. 
(1937]  reported  possible  cases  of  chronic 
bronchitis  and  emphysema  among  127 
workers  generally  exposed  below  2.8 
ppm  NOj;  these  workers  were  also 
believed  to  be  exposed  to  sulfuric  acid 
mist  at  levels  sufficient  to  cause  dental 
erosion. 

The  NIOSHREL  for  NO*  of  1  ppm  as  a 
15-minute  STEL  is  based  on  the  two 
human  studies  discussed  above,  as  well 
as  some  human  studies  involving  short- 
term  exposure.  Abe  (1967)  found  a  40- 
percent  decrease  in  effective  lung 
compliance  among  healthy  adult  mates 
30  minutes  after  a  10-minute  exposure  to 
4-  to  5-ppm  NOi.  Expiratory  and 
inspiratory  maximum  viscous  resistance 
also  increased  after  exposure.  NIOSH 
(1976c)  concluded  that  Abe's  results 
"document  a  defmite  and  imdesirable 
effect"  at  exposures  approaching  the 
current  OSHA  limit.  A  significant 
decrease  in  carbon  monoxide  diffusing 
capacity  was  observed  by  Von  Nieding 
et  al.  (1973)  in  healthy  adults  exposed  to 
5  ppm  for  15  minutes.  NIOSH  also  cites 
the  work  of  Von  Nieding  et  al.  and 
Krekeler  (1971).  who  reported  significant 
increases  in  airway  resistance  among  88 
chronic  bronchitis  patients  after  a  15- 
minute  exposure  to  a  concentration  of 
NOs  as  low  as  1.5  ppm.  NIOSH  (1976c) 
concluded  that  the  specific 
concentration  of  N02  required  to 
produce  pulmonary  changes  in  normal, 
healthy  adults  is  unknown,  but  is  "likely 
to  be  about  the  same  or  perhaps  a 
slightly  higher  concentration  than  the 
one  inducing  pulmonary  changes  in 
humans  %vith  existing  chronic 
bronchitis"  (1.5  ppm).  Therefore,  NIOSH 
recommended  a  1-ppm  15-minute  short- 
term  limit  for  nitri^n  dioxide.  To 
provide  additional  support  for  a  short 
term  rather  than  a  TW^  limit.  NIOSH 
cites  several  animal  studies  that 
indicate  that  the  toxic  effects  associated 
with  exposure  to  NO»  are  primarily 
determined  by  peak,  and  not  average, 
concentrations  of  exposure. 


After  reviewing  the  evidence  cited  by 
ACGIH  (1966)  and  NIOSH  (1976c), 
OSHA  preliminarily  concludes  that  the 
current  5-ppm  ceiling  limit  for  nitrogen 
dioxide  is  not  sufRcient  to  protect 
workers  against  impairment  of 
pulmonary  function.  The  studies  by  Abe 
(1967)  and  by  Von  Nieding  et  al.  (1973) 
clearly  show  that  even  brief  exposures 
to  levels  at  or  just  below  the  current 
OSHA  limit  are  associated  with 
measurable  declines  in  pulmonary 
huiction.  The  work  of  Von  Nieding  et  al. 
and  Krekeler  (1971)  suggests  that 
workers  whose  respiratory  systems  are 
already  compromised  will  be  adversely 
affected  during  exposures  even  to  lower 
concentrations  of  NOt.  Thnefore, 
OSHA  believes  it  necessary  to  reduce 
the  current  occupational  exposure  limit 
of  NOi  to  reduce  this  risk,  and  is 
proposing  to  change  the  limit  for 
nitrogen  dioxide  to  1  ppm  as  a  15-minute 
short-term  limit.  Human  health  studies 
indicate  respiratory  effects  at  levels 
ranging  from  0.4  to  2.8  ppm.  Health 
effects  have  also  been  observed 
following  short-term  exposures  ranging 
from  1.5  to  5.0  ppm.  OSHA  therefore 
concludes  that  the  3-ppm  TWA),  5-ppm 
(STEL)  TLV  is  not  sufficiently  protective 
and  proposes  that  a  1-ppm  (SIEL)  be 
adopted  as  the  PEL  The  health  evidence 
forms  a  reasonable  basis  for  proposing  a 
revision  to  this  level  At  the  time  of  the 
final  rule,  OSHA  will  establish  a  new 
limit  for  nitrogen  dioxide  if  the  Agency 
determines  that  this  limit  will 
substantially  reduce  significant  risk. 
OSHA's  preliminary  feasibility  analysis 
is  based  on 'limited  data  at  this  exposure 
level;  additional  feasibility  information 
is  requested  from  the  pubUc. 

OXYGEN  DIFLOURIDE 

CAS:  7783-41-7;  Chemical  Fonnula:  OF« 

US,  Na  1300 

The  current  PEL  for  oxygen  difluoride 
is  0.05  ppm  as  an  8-hour  TWA.  NIOSH 
has  no  REL  for  this  substance.  The 
ACGIH  has  established  a  limit  of  0.05 
ppm  as  a  ceiling  value.  The  revision  of 
the  TLV  for  oxygen  difiuoride  from  an  8- 
hour  TWA  to  a  ceiling  value  reflects  the 
general  position  of  the  ACGIH  that 
ceiling  TLVs  are  more  appropriate  for 
chemicals  that  cause  acute  but  not 
chronic  health  effects. 

Oxygen  difluoride  is  a  substance 
having  extremely  high  acute  toxicity;  it 
is  an  acute  irritant  and  causes  fatal 
pulmonary  edema  and  hemorriiage  in 
animals  exposed  to  0.5  ppm  for  a  few 
hours  (ACGIH  1986).  A  single  exposure 
to  0.1  ppm  also  had  an  efiect  on  the  lung 
as  evidenced  by  development  in  animals 
of  a  tolerance  to  the  acute  effects  of  this 
substance  after  an  isolated  exposure. 
Animals  acutely  exposed  to  oxygen 


difluoride  have  also  exhibited  gross 
dianges  in  the  kidney  and  internal 
genitalia  (LaBelle  et  al.  1945;  Lester  and 
Adams  1965). 

Because  of  the  extreme  acute  toxicity 
of  this  compound,  OSHA  believes  that   , 
the  current  TWA-PEL  of  0.05  ppm  is  not 
sufficienUy  protective  of  workers,  in  that 
this  limit  would  permit  brief  periods  of 
high  exposure  (i.e^  at  0.5  ppm  or  more) 
that  have  been  associated  with  severe 
lung  damage.  Therefore,  to  reduce  the 
risk  of  acute  lung  damage  associated 
with  brief  excursion  exposures  to 
oxygen  difluoride.  OSHA  proposes  to 
revise  its  0.05  TWA-PQ<  to  a  ceiling 
value.  The  health  evidence  forms  a 
reasonable  basis  for  proposing  a 
revision  to  this  level.  At  the  time  of  the 
final  rule,  OSHA  will  establish  a  new 
limit  for  oxygen  difluoride  if  the  Agency 
determines  that  this  limit  will 
substantially  reduce  significant  risk. 

OZONE 

CAS:  10Q2»-15-e:  Chemical  Formula:  Ok 

RS.  No.  1301 

The  current  OSHA  PEL  for  ozone  is 
0.1  ppm  TWA.  In  the  interval  since  this 
limit  was  adopted  in  1971,  the  ACGIH 
has  recommended  that  15-minute  short- 
term  exposures  to  ozone  not  exceed  0^3 
ppm.  NIOSH  has  no  REL  for  ozone. 

Ozone  is  highly  tn)urious  and  lethal  in 
experimental  anhnals  at  concentrations 
as  low  as  a  few  parts  per  million 
(Stokinger  1957).  A  study  in  whidi  young 
mice  were  exposed  to  1  |^m  ozone  for  1 
or  2  days  reported  damage  to  alveolar 
tissue  (ffils  1970).  Human  populations 
chronically  exposed  to  lower 
concentrations  of  ozone  have  been 
observed  to  have  changes  in  lung 
function.  In  one  study,  human  volunteers 
exposed  to  0.5  ppm  ozone  for  3  hours  a 
day,  6  days  a  week,  for  12  weeks 
showed  significant  changes  in  lung 
function  (Jaffe  1967).  Other  authors 
reported  a  20  percent  reduction  in  timed 
vital  capacity  in  persons  exposed  to 
average  concentrations  of  ozone  of  1.5 
ppm  (range  not  indicated)  for  2  hours 
(Griswold  et  al.  1957).  Welders  exposed 
to  maximal  ozone  concentrations  of  9 
ppin  were  observed  to  have  pulmonary 
congestion  (Kleinfeld  andGtel  1956). 

OSHA  is  proposing  a  STEL  based  on 
observations  that  si^iificant  declines  in 
pulmonary  function  can  result  from 
repeated  intermittent  exposures  or  even 
&t)m  a  single  short  term  exposure  (Bils 
1970:  Jaffa  1967;  Griswold  et  aL  1957). 
OSHA  believes  that,  in  the  absence  of  a 
STEL,  employees  will  continue  to  be  at 
risk  of  the  impairment  in  pulmonary 
functional  capacity  associated  with 
short-term  exposures  that  could  occur  if 
exposures  are  controlled  only  by  an  8- 
hour  TWA.  Thus  the  Agency 
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prelimmarily  Gonchidet  that  it  is 
necessary  to  stqjpleneat  the  ««i«*it^ 
PEL  with  the  proposed  STEL  of  OS  ppm. 
The  health  evideboe  fbrms  a  reasonable 
basis  for  peopeaiog  a  revisioD  to  this 
leveL  At  the  tieae  of  the  final  nde.  OSHA 
will  establiah  a  new  limit  for  oaone  if 
die  Agency  detetmiiies  that  this  limit 
will  substantially  reduce  significant  risk. 
PARAQUAT 

CAS:  488S-14-7:  OMmical  FtonwdK 
H.S.Nal308 

OSHA's  current  limit  few  paraquat  is 
0.5  mg/m*  as  an  S-hoor  TWA.  with  a 
skin  notation.  The  ACGIH  has 
established  a  limit  of  0.1  mg/m*  as  an  8- 
hoor  TWA.  Paraquat  refers  to  a  group  of 
compounds  diat  are  odoriess.  yellow 
solids.  The  principal  compounds  are: 
l,l'-dimethyl-4,4'-bipyridinium;  1.1*- 
dunediyl-4,4'-bipyridimum  bis  (methyl 
sulfate);  and  l.l'-dimethyl  4.4'- 
bipyridinium  dichloride. 

The  toxicity  of  these  compounds 
depends  on  the  compound's  cationic 
moiety.  Acute  oral  toxicity  is  reported 
as  30  mg/kg  ion  as  cation  for  guinea  pigs 
and  127  mg/kg  ion  for  female  rats.  vAUe 
die  dermal  LIXe  in  rabbits  is  240  mg/kg 
ion  (Qaric  1864;  Clark,  McHIigott  and 
Hurst  1966;  Elligott  1965).  Paraquat  can 
penetrate  broken  skin  after  it  has 
broken  down  the  skin's  usual  barriers 
(Swan  1969;  aark  1966).  By  inhalation 
or  intratracheal  injection,  paraquat  is 
very  toxic  because  of  its  irritant 
properties  (Gage  1968).  Rats  exposed 
once  for  6  hours  to  a  concentration  of  1 
mg/m'  died  if  the  aerosol  contained 
particles  with  diameters  of  3  to  5 
microns  (Gage  1966).  Rats  exposed  6 
hours/day  for  3  weeks  to  the  same 
aerosol  at  a4  mg/m*  exhibited  signs  of 
pulmonary  irritation;  no  effects  were 
observed  for  the  same  exposure  regimen 
at  0.1  mg/n*  (Gage  1968). 

When  the  diameter  of  the  particles  in 
the  aerosol  are  not  of  lespirable  size, 
toxicity  is  greatly  reduced.  The  4-hour 
LCm  fen-  rats  is  6400  mg/kg,  and  dogs, 
rats,  and  guinea  pigs  ttrferated  3  weeks 
of  daily  exposures  to  100  mg/m*  writhout 
apparent  pohaonary  effect  (aldiough 
ncMebleeds  vrere  observed)  (Palazzob 
1965.  as  cited  in  ACGIH  1966,  p.  456). 

Dietary  administration,  for  90  days,  of 
doses  ranging  from  300  to  700  ppm 
showed  dose-rriated  effects  ranging 
from  pulmonary  edema  to  intrealveolar 
hemorrhage  and  deadi  (Kimbrough  and 
Gaines  1970). 

Paraquat'*  teratogenic  potency  in 
mice  is  low  (Bus  et  al.  1975),  although 
100  ppm  admkiistered  in  the  drinking 
water  of  pregnant  rats  increased 
postnatal  mortaUty  significandy  ^os 
and  Gibson  1675). 


In  hoBans,  60  accidental  deaths  and 
81  suiddes  were  attributed  to  die  effects 
of  paraqoat  expoauie  op  to  1972 
(Chipman  C^anicals  1S72,  as  dted  in 
ACGIH  1966,  p.  456).  Bouletreau. 
.  Ouchoeaa.  Bui-Xaan  et  aL  (1977) 
reported  31  cases  of  renal  insufficiency, 
and  a  spray  applicator  was  killed  whoa 
he  abaotfaed  a  lethal  dose  of 
inadequately  dilated  paraquat  through 
the  skin  Qeros  1978).  Workers  using  a 
0.05-  to  1-pereent  sohition  of  paraquat 
developed  skin  and  mncous  membrane 
irritation  but  experienced  no  ssrmptoms 
of  systemic  poisoning  (Howard  1078). 
Fugita.  Suzuki,  and  Ochiai  (1976) 
reported  5  cases  of  revecsible  kerato- 
conjunctivitis, with  corneal  injury,  after 
a  month  of  exposure  to  paraquat 

OSHA  is  proposing  an  S-hoor  TWA 
limit  of  0.1  lag/m*  for  paraquat,  with  a 
skin  notation.  The  Agency  preliminarily 
concludes  that  this  limit  will  protect 
workers  firom  the  risk  of  skm,  eye,  and 
pulmonary  irritation  observed  in 
animals  exposed  to  aerosols  of 
respiraUe  size  at  levels  below  OSHA's 
existing  PEL  for  paraquat  The  Agency 
believes  that  this  reduction  in 
permissible  exposure  level  will 
substantially  reduce  this  risk.  The  health 
evidence  forms  a  reasonable  basis  for 
proposing  a  revision  to  Uiis  level  At  the 
time  of  the  final  rule,  OSHA  will 
establish  a  new  limit  for  paraquat  if  the 
Agency  determines  that  &is  limit  will 
substantially  reduce  si^iificant  risk. 
OSHA  is  retaming  the  skin  notation  for 
this  substance  because  of  its  capacity  to 
penetrate  the  skin. 

SnJCA.  CRYSTALLINE-CRISTOBAIJTB 
CAS:  14484-46-1;  Chemical  Formula:  SiO* 
H.S.  No.  1354 

The  current  OSHA  PEL  for  respirable 
cristobalite  ia  expressed  by  the  formula 
5  mg/m*/%  SiOi  measured  as  total 
respirable  dust  (le.,  one-half  the  value 
calculated  for  re^urable  quartz  dust). 
This  formula  corresponds  to  a  range  of 
0.04  to  0J)6  mg/m*,  measured  as  silica, 
for  dusts  containing  10  to  100  percent 
tridymite.  The  ACGIH  recommends  an 
8-hour  TWA  limit  of  OJOS  mg/m*. 
measured  as  silica  dust  The  ACGIH 
limit  is  based  on  a  study  by  Gardner 
(1938)  Uiat  was  confirmed  by  King. 
Mahanty,  Harrison,  and  Nagelschmidt 
(1953).  Experimental  animal  ii^ected 
with  cristobalite  showed  a  more  severe 
response  than  that  produced  by  quartz, 
and  the  fibrosis  that  followed  was 
diffuse  rather  than  nodular. 

Although  exprMsed  in  itifferent  units, 
die  current  ACGIH  and  OSHA  limits  for 
cristobalite  are  comparaUe.  The 
ACGIH's  mg/m*  timit  adopted  in  1985, 
does  not  reflect  a  re-evaluation  of 
cristobalite's  toxicity  but  was  adopted 


mere^  to  simplify  the  monitoring  of 
cristobalite  dust  concentrations. 

OSHA  is  proposing  to  replace  its  limit 
for  cristobalite,  i^dch  is  expressed  as 
the  fonnula  presented  above,  with  a 
numerically  equivalent  limit  of  a05  mg/ 
m^  the  Agency  is  making  this  change  to 
simplify  employee  exposure  monitoring. 

SnJCA.  CRYSTALLINE— QUARTZ 
CAS;  14808-40-7:  Chemical  Fonnula:  None 
H.S.  No.  1»5 

The  current  OSHA  limit  for  silica- 
containing  dusts  is  a  respirable  dust 
limit  expressed  as  the  following  formula: 

(10  mg/m*)/(%  rcq>irable  quartz  +  2). 

The  ACGIH  formerly  also  expressed 
its  silica  limit  in  terms  of  this  imnula. 
However,  the  current  ACGIH  TLV  is  0.1 
mg/m*,  measured  as  respirable  quartz 
dust  The  ACGIH  does  not  see  diis 
change  in  the  value  of  its  Umit  for 
occupational  exposure  to  silica  as 
significant:  instead,  the  ACGIH  made 
this  diange  to  conform  its  limit  for  tlUs 
dust  to  its  TLVs  for  odier  dusts.  If  Uie 
OSHA  formula  issued  to  calculate  a 
limit  for  a  dust  containing  100  percent 
quartz,  the  limit  would  be  0008  mg/m*, 
not  appreciably  di&rent  from  the 
ACGDTs  revised  hmit  of  0.1  mg/m*  for 
respirable  quartz  dust  For  quartz  dusts 
containing  leas  than  100  percent  free 
silica,  the  current  OSHA  formula  would 
yield  a  limit  of.  for  example,  0.83  mg/m* 
for  respirable  dust  obtaining  10  percent 
quartz.  This  result  is  only  slighdy  more 
stringent  dian  die  ACGIH's  TLV  of  ai 
mg/m*.  For  cristobalite  and  tridymite. 
die  OSHA  fonnula  and  die  ACGIH 
limits  yield  approximately  the  same 
results:  both  are  approximately  one-half 
the  limit  established  by  these  two 
entities  for  quartz  dust  (see  discussions 
below). 

Occupational  exposure  to  fiee  silica 
has  been  known  for  many  years  to 
produce  silicosis,  a  chronic,  disabling 
lung  disease  characterized  by  the 
formation  of  silica-containing  nodules  of 
scar  tissue  in  the  lungs.  Simple  silicosis, 
in  which  the  nodules  are  less  than  1  cm 
in  diameter  (as  measured  on  chest  x-ray 
films)  is  generally  asymptomatic  but  can 
be  slowly  progressive,  even  in  the 
absence  of  continued  exposure. 
Complicated  silicosis  (i.e..  nodules 
greater  than  1  cm  in  diameter)  is  more 
often  associated  with  disability  and  can 
also  progress  in  the  absence  of 
continuing  exposure. 

The  health  basis  underlying  the 
ACGIH's  limit  for  crystallLne  silica  is  the 
woric  of  Russell  (1929).  which  suggested 
that  a  limit  of  10  mppcf  would  protect 
workers  from  the  effects  of  exposure  to 
granite  dust;  a  study  by  Ayer  (1980) 
demonstrated  that  10  mppcf  of  granite 
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dust  is  approximately  equal  to  0.1  mg/ 
ra*  of  respirable  quartz  dust  (ACGIH 
1986). 

NI08H  has  recommended  an 
exposure  limit  of  0.05  mg/m*  as 
respirable  free  silica  for  ail  crystalline 
forms  of  silica.  As  applied  to  cristobaUte 
and  tridymite,  the  NIOSH  REL  is  0.05 
mg/m*.  the  same  as  the  ACGIH  TLV, 
but  NIOSHTs  a05  mg/m*  REL  for  quartz 
dust  is  one-half  the  value  of  the  ACGIH 
TLV  for  quartz  dust  To  support  its  more 
stringent  REL  for  quartz  dust,  NIOSH 
cites  the  work  of  Hosey  et  al.  (1957), 
which  reported  that  no  new  cases  of 
silicosis  occurred  in  woricers  in  Vennont 
granite  sheds  who  were  general^       [ 
exposed  to  005  mg/m*  or  less  of  granite 
dust  The  recommendation  was  also 
partly  based  on  studies  by  Theriault 
Burgess  et  al.  (1974):  Theriault  Peters 
and  Fme  (1974):  and  Theriauh,  Peters 
and  Johnson  (1974)  that  found  that 
annual  declines  in  pulmonary  function 
and  abnormal  chest  x-rays  occurred 
among  192  granite  shed  woriiers 
exposed  to  an  average  quartz         ~  ''I  ' * 
concentration  of  aos  mg/m*.  NIOSH 
noted  that  the  exposure  estimates 
reported  in  the  lieriault  studies 
probably  failed  to  account  for  the  higher 
exposures  that  probably  occurred  in  the 
years  before  exposure  sampling  was 
initiated  and  thus  diat  Theriaulf  s 
ejqxMure  data  may  have  understated 
average  exposures  to  quartz.  Thus,        ' 
NIOSH  believes  that  the  exposures 
responsible  for  the  declines  in 
pulmonary  function  were  actually  above 
0.05  mg/m*.  The  ACGIH  (1986)  found 
NlOSIfs  reasoning  unpersuasive,  citing 
a  report  by  Graham  et  al.  (1961),  who 
measured  the  pulmonary  function  of  the 
same  group  of  workers  studied  by 
Theriault  et  al.,  and  found,  in  contrast  to 
Theriault  that  these  woiicers 
experienced  "an  overall  increase  in  FVC 
and  FEV"  (ACGIH  1986). 

The  0.1-mg/m*  TLV  represents  no  real 
change  from  the  existing  PEL  However, 
the  use  of  an  mg/m*  unit  will  simplify 
sampling  procedures  by  using  recent^ 
developed  technologies  wfaidh  in  turn 
will  reduce  the  cost  of  air  sampling  to 
evaluate  potential  silica  expJosures. 
NIOSH  admits  to  significant  error  in  the 
exposure  estimates  used  to  establish  its 
0.05-mg/m*  REL,  and  OSHA  believes 
that  use  of  this  limit  will  introduce 
feasibility  problems.  Before  this  REL  can 
be  considered,  for  adoption  as  an  O^iA 
limit  a  more  detailed  analysis  would  be 
required.  OSHA  therefore  proposes  that 
ai  mg/m*  be  adopted  as  die  PEL 

SnjCA.  CRYSTALLINE-TIUDYMITE 
CAS:  15468-3^.^  Chemical  Fonnula:  SiOi 
RS.Nal3Se 


The  current  OSHA  PEL  for  respirable 
tridymite  is  expressed  by  the  formula  5 
mg/m*/X  SiOi  measured  as  total 
respirable  dust  (i.e.,  one-half  the  value 
calculated  for  respirable  quartz  dust). 
This  fnmula  corresponds  to  a  range  of    4 
0.04  to  0A6  mg/m*.  measured  as  sfiica. 
for  dusts  containing  10  to  100  percent 
tridymite.  The  ACGIH  recommends  an 
&-hour  TWA  limit  of  OJK  mg/m*, 
measured  as  silica  dust  The  AOGIH 
limit  is  based  on  a  study  conducted  by 
King,  Mahanty,  Harrisoa  and 
Nagelschmidt  (1953)  that  found  tridymite 
to  belhe  most  active  of  the  five  silica 
forms  when  injected  intratracheally  into 
rats. 

Although  expressed  in  different  units, 
the  current  ACGIH  and  OSHA  limits  for 
tridvmite  are  comparable.  The  MXXfft 
mg/m*  limit  adopted  in  1985,  does  not 
reflect  a  re-evaluadon  of  tridymite's 
toxicity  but  was  adopted  merely  to 
simplify  the  monitoring  of  tridymite  dust 
concentrations.  OSiA  is  pressing  to 
replace  its  limit  for  tridymite,  whidi  is 
expressed  as  the  fomula  presented 
above,  with  a  numerically  equivalent 
liraitofO.(^mg/m*:  the  Agency-is  •■ 
making  this  change  to  simplify  employee 
ejqMwure  monitoring. 

SnjCA.  CRYSTALLINE-TRIPOU 
CAS:  t317-«6-0;  Chemical  Formola:  StOi 
H.S.N0.13S7 

Tripoli  is  a  coloriess  microcrystalline 
form  of  quartz.  Although  OSHA'^s  Table 
Z-2  does  not  specifically  indicate  a  limit 
for  tripoli.  OSHA  cuirendy  10  mg/m*/% 
SiOa  -1-2  specifies  a  limit  for  crystalline 
quartz  based  on  the  formula  measured 
as  total  respirable  dust  Expressed  as 
mg/in*,  this  limit  corresponds  to  a  limit 
in  die  range  ef  QJM  to  0.1  mg/m*  for 
respirable  dust  containing  from  10  to  IQO 
percent  silica.  The  B-hour  TWA  ACGW 
limit  for  tripoli  is  0.1  mg/m*,  measured 
as  respirable  silica  dust  This  limit  was 
adopted  by  die  ACGIH  in  1985  to 
simplify  the  monitoring  of  quartz  dust 
concentrations.  Thus,  this  revision  does 
not  re|M«sent  a  re-evaluation  of  toxidfy 
data  for  tripolL 

OSHA  is  proposing  to  replace  its  limit 
for  quartz,  which  is  expressed  as  the 
formula  presented  above,  with  a 
numerically  equivalent  limit  of  0.1  mg/ 
m*  as  total  respirable  dust  and  to  add 
the  same  limit  for  tripolL 

SIUCA,  FUSED 

CAS:  00076-86-0:  Chemical  Fomiula:  SiOk 

H.S.  Na  1358 

Pused  silica  is  a  colorless,  odoriess 
solid  tfaat'is  a  form  ef  quartz.  A»  such,  it 
is  currendy  covered  by  OSHA's  limit  for 
quartz  (Table  Z-3).  Exposure  to  fosed 
silica  has  long  been  known  to  cause  the 
fibrogenic  lung  disease,  silicosis. 


OSHA's  current  Undt  for  quartz  duit  ts 
die  formula  10  nig/m*/%8lOb42     ^ 
measoied  as  total  respirable  dust  TUs 
limit  correqKinds  to  a  respirable  quartz 
concentration  ranging  from  0.06  to  ai 
mg/m*.  measured  as  free  sthca.  The 
ACGIH  nwenmmends  an  8-hour  TWA 
limit  of  0.1  tag/m*.  measured  as  free 
siHca:  the  ACGIH  adapted  diisttett  in 
1965  to  simplify  the  monitoring  of  quartz 
dust  concentrations.  Ilius.  diis  revision 
does  not  represent  a  re-evaluation  of  die 
toxlcify  data  for  fused  silica. 

09iA  \m  |mHK>*ing  to  replace  its  tirait 
for  fused  silica,  wfaidh  is  eiqiressed  as 
the  fonoula  preseixted  above,  widi  a 
numerically  equivalent  limit  of  0.1  mg/    , 
m'  as  total  reqiirable  dusb  the  Agency 
is  making  fhis  change  to  siimplify 
employee  exposure  monitoring. 

SOAPSfCtMlB;  TOTAL  nUST 

SOAFSTONB,  RESPRABLb  DUST 

CAS:  Nona:  Chemical  Fonnula:  3  M8-4  SlOk- 

RS.  No.  1363  (total  dust) 

R&  No.  13e3A  (respirable  dust) 

OSHA's  current  exposure  limit  for 
soapstode  total  dust -is  20  mppcf  (6  mg/ 
m*),  aiid  die  Agencv  has  no  separate 
limit  for  the  respirable  fraction.  The 
ACGIH  has  established  two  TLV-TWAs ' 
for  these  two  forms  of  soapstone:  6  mg/ 
ra*  for  total  dust,  and  3  mg/m*  for  the 
respir^e  fractton.  both  measured  as 
total  dust  or  respirable  dust  containing 
less  than  1  percent  quartz.  Because  the 
ratio  of  total  dust  mass  to  the  mass  of 
die  respirable  fraction  is  2:1  (ACGIH 
1964.  p.  480).  die  d-mg/m*  total  dust  limit 
automatically  implies  a  3-mg/m*  limit 
for  the  respirable  fraction. 

A  stody  by  Dreessen  and  DallaVtdle 
(1935)  of  mill  workers  eiqposed  to 
soapstone  showed  lung  changes  in  these 
woricers.  but  it  is  believed  that  the  dusts 
involved  in  these  e^qiosures  were 
actuaUy  steatite  talc,  which  had  a 
tremolite  content  of  10  percent 
Experiments  by  Miller  and  Sayers  (1941) 
showed  no  measurable  toxic  effecU  in 
guinisa  pigs  faijected  intraperitoneaUy 
with  vairious  samples  of  soapstone. 

OSHA  is  proposing  to  express  the 
limit  for  soapstone  total  dust  in  mg/m*, 
rather  than  mppdL  to  simplify  employee 
sampling  and  analysis.  The  total  dust 
limit  of  6  mg/m*  is  equivalent  to  the 
previous  limit  of  20  mppd.  and  the  new 
limit  of  3  mg/m*  for  respirable  dust  is 
actually  implicit  in  die  total  dust  limit 

SULFUR  DIOXIDE 

CAS:  7446-«ar6;  Chemical  Formula:  S0| 

H.aNal37S 

OSHA's  current  limit  for  sulfur 
dioxide  is  5-ppm  TWA.  ACGIH  has 
reconunended  a  2-ppm  TLV-TWA  and  a 
5^pm  8TEL  In  its  written  testintony  at 


OSHA's  1977  hearing  on  sulfur  dioxide, 
NIOSH  recommended  a  10-hour  TWA  of 
0.5  ppm  (NIOSH  1977). 

ACGIH  cites  one  epidemiologic  study 
(Scalpe  1964)  showing  an  increased 
incidence  of  respiratory  symptoms 
among  pulpmill  woricers  exposed  to  10 
to  20  ppm  sulfur  dioxide.  Anodier  study 
by  Ferris  et  al.  (1967)  found  a  high 
incidence  (30  percent)  of  respiratory 
disease  among  pulpmill  workers 
exposed  to  2  to  13  ppm:  however,  this 
was  not  statistically  different  from  die 
incidence  of  disease  in  a  group  of 
woricers  at  a  nearby  papermill.  Kehoe  et 
al.  (1932)  also  found  an  increased 
incidence  of  respiratory  irritation  among 
refrigeration  workers  exposed  to  20  to 
30  ppm.  Weir  et  al.  (1972)  exposed  12 
healthy  subjects  to  sulfur  dioxide 
continuously  for  120  hours.  No 
subjective  complaints  or  decline  in 
respiratory  function  was  found  in 
subjects  exposed  to  0.3  or  1  ppm.  Slight 
increases  in  airway  resistance  resulted 
from  exposure  to  3  ppm.  Based  on  these 
data,  the  ACGIH  recommended  a  TLV- 
TWA  of  2  ppm  and  a  STEL  of  5  ppm. 

In  recommending  a  0.5-ppm  TWA 
limit  NIOSH  (1977j)  cited  four 
epidemiological  studies  that  became 
available  after  publication  of  their 
criteria  document  (NIOSH  1974b). 
Archer  and  Gillam  (1977)  found 
increases  in  the  incidence  of  respiratory 
disease  and  reductions  in  pulmonary 
function  among  workers  exposed  to  0.4 
to  4  ppm  (mean =2  ppm)  for  many  years. 
Smidi  et  al.  (1977)  reported  pulmonary 
function  decrements  among  workers 
exposed  to  between  1  and  4  ppm  sulfur 
dioxide;  the  decrements  were 
statistically  signiHcant  compared  to 
workers  whose  mean  exposures  were 
less  Uian  1  ppm.  A  third  study.  (Ministry 
of  Health  1976)  also  reported  increases 
in  respiratory  disease  incidence  among 
smelter  workers  exposed  to  an  average 
of  2.5  ppm  for  10  years  or  more.  A  fourth 
study  reported  finding  no  definite  effects 
among  10,000  workers  exposed  to  mean 
sulfur  dioxide  levels  pf  0.35  ppm.  Based 
on  these  shidies,  NIOSH  (I977j)  revised 
its  original  recommendation  from  2  ppm 
TWA  to  a  0.5-ppm  TWA. 

The  2-ppm  TLV-TWA  is  based  on 
limited  data  showing  no  effects  from 
exposures  at  levels  less  than  1  ppm.  The 
0.5-ppm  REL  is  based  on  additional 
information  indicating  respiratory 
disease  associated  with  exposures 
ranging  from  0.4  to  4  ppm,  with  no 
observed  effects  at  0.36  ppm.  Although 
these  findings  suggest  that  the  ACGIH 
TLV  may  not  be  sufficiently  protective, 
OSHA.is  concerned  diat  the  NIOSH 
limit  may  present  feasibihfy  problems. 
The  Agency's  preliminary  feasibilify 


analysis  has  considered  only  a  1^1  of  2 
ppm.  At  diis  time,  OSHA  tentatively 
proposes  that  a  2-ppm  6-hour  TWA, 
supplemented  by  a  5-ppm  STEL  be 
adopted  as  the  reL  The  health  evidence 
forms  a  reasonable  basis  for  proposing  a 
revision  to  this  level.  At  the  time  of  die 
final  rule,  OSHA  will  establish  a  new 
limit  for  sulfor  dioxide  if  the  Agency 
determines  that  this  Umit  will 
substantially  reduce  significant  risk.  The 
Agency  specifically  solicits  comments 
on  feasibilify  and  on  any  evidence 
related  to  adverse  health  effects  at 
exposures  at  or  below  diese  levels.  The 
proposed  2-ppm  limit  will  be 
reconsidered  in  light  of  the  feasibilify 
and  health  effects  data  obtained  prior  to 
the  final  rulemaking. 

SULFUR  TETRAFLUORIDE 

CAS:  7783-flO-O;  Chemical  Formula:  SF4 

H.S.  No.  1378 

OSHA's  current  Z  tables  have  no 
exposure  limits  for  sulfur  tetrafluoride. 
The  ACGIH  recommends  0.1  ppm  as  a 
ceiling  limit.  Sulfur  tetrafluoride  is  a 
colorless,  non-combustible  gas. ' 

On  contact  with  moisture,  sulfur 
tetrafluoride  produces  sulfor  dioxide 
and  hydrogen  fluoride  (HP)  (Lester  1971, 
as  cited  in  ACGIH  1986,  p.  546),  and  it  is 
die  release  of  HF  that  is  primarily 
responsible  for  sulfur  tetrafluoride's 
toxic  effects  (Zapp  1971,  as  cited  in 
ACGIH  1986,  p.  546).  A  du  Pont  (1961) 
study  of  rats  exposed  for  4  hours  to  4 
ppm  sulfur  tetrafluoride  over  a  period  of 
10  days  reported  that  the  animals 
demonstrated  nasal  dischaige, 
difficulties  in  breathing,  and  weakness. 
Autopsies  of  these  animals  revealed 
evidence  of  emphysema,  but  those  rats 
surviving  exposure  and  given  a  2-week 
rest  period  after  exposure  showed  no 
significant  pathological  changes.  In  the 
same  study  by  du  Pont  a  4-hour 
exposure  to  20  ppm  sulfur  tetrafluoride 
proved  lethal  to  one  of  two  rats.  In  a 
study  by  Clayton  (1962).  irregular 
breathing  and  signs  of  irritation  were 
observed  at  exposures  of  20  ppm  and 
lower:  animals  receiving  lethal  amounts 
of  sulfur  tetrafluoride  showed 
pulmonary  edema  on  autopsy,  and  those 
with  sub-lethal  exposures  demonstrated 
no  pathologic  changes  14  days  later. 

OSHA  is  proposing  a  0.1-ppm  ceiling 
limit  for  this  highly  toxic  gas.  The 
Agency  preliminarily  concludes  that 
establishing  this  limit  for  this  previously 
unregulated  chemical  will  reduce  the 
risk  of  chronic  respiratory  effects 
potentially  associated  with  exposure  to 
the  chemical  at  the  levels  permitted  by 
the  absence  of  any  OSHA  limit.  The 
health  evidence  forms  a  reasonable 
basis  for  proposing  a  new  limit  for  sulfur 
tetrafluoride.  At  the  time  of  die  final 


rule,  OSHA  will  promulgate  a  new  limit 
if  the  Agency  determines  that  this  limit 
will  substantially  reduce  significant  risk. 

TALC  (non-asbestiform) 

CAS:  14807-9&-6;  Cliemlcal  Formula:  HiOiSi 

3/4Mg 
H.S.No.1381 

The  current  OSHA  PEL  for  non- 
asbestiform  talc  is  20  million  particles 
per  cubic  foot  of  air  (mppcf)  as  an  8-hour 
TWA;  this  is  roughly  equivalent  to  3  mg/ 
m».  The  ACGIH  recommends  a  TLV- 
TWA  of  2  mg/m*  (15  mppcf)  for  talc, 
measured  as  respirable  dust.  Talc  is  a 
white  to  gray-white,  fine  powder. 

The  health  effects  evidence  for  talc  is 
complicated  by  the  fact  that  talcs 
contain  amphiboles  and  other  minerals, 
in  addition  to  platiform  talc  crystals; 
adverse  health  effects  appear  to  be 
related  to  the  non-platiform  content 
(diat  is,  to  the  fiber  content)  of  the  talc 
in  question  (ACGIH  1986,  p.  550).  There 
are  conflicting  views  over  the  extent  to 
which  the  non-platiform  constituents  are 
asbestos:  however,  no  health  effects 
information  is  available  that  is 
specifically  related  to  non-asbestiform 
talc  (ACGIH  1986.  p.  550). 

Numerous  epidemiological  studies 
have  documented  the  effects  on  workera 
of  long-term  exposures  to  talc.  In  1942, 
Porro  et  al.  (cited  in  Patty  1981) 
pubUshed  a  report  in  which  15  cases  of 
talc  pneumoconiosis,  including  5 
postmortem  examinations,  showed  that 
asbestotic  bodies  were  almost  always 
present  in  fibrotic  areas  of  the  lungs  of 
those  workers  with  talcosis.  Siegal  and 
his  colleagues  (1943,  as  cited  in  Patfy 
1961)  noted  that  an  advanced  fibrosis 
incidence  rate  of  14.5  percent  existed 
among  a  group  of  221  talc  miners  and 
millers.  These  workers  were  primarily 
exposed  to  fibrous  talc,  which  was  held 
to  be  responsible  for  the  pathology  of 
the  asbestos-like  lung  lesions.  A  study 
by  McLaughlin  et  al.  (1940.  as  cited  in 
Patty  1981)  revealed  that  talc-induced 
pneumoconiosis  was  caused  by  the 
fibrous  varieties  of  talc;  in  animal 
studies  by  Schepers  and  Durkin  (1955,  as 
cited  in  Patfy  1981),  the  degree  of 
fibrosis  in  the  lung  tissue  was  found  to 
be  a  function  of  the  length  of  the  talc 
fibers,  rather  than  of  the  composition  of 
the  talc  itself.  A  paper  by  Kleinfeld  et  al. 
in  1063  (as  cited  in  Patfy  1981)  reported 
that  postmortem  examinations  on  6  talc 
industry  workers  showed  that  bodies 
found  in  the  lung  bronchioles  or 
embedded  in  fibrous  tissue  were 
indistinguishable  from  the  asbestos 
bodies  seen  in  cases  of  asbestosis. 

Kleinfeld  et  al.  (1967)  later  conducted 
a  cohort  study  of  220  workers  employed 
in  a  mine  that  produced  talc  with  a 
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tremohte  and  antfioph^te  content  Of 
the  91  deaths  in  this  group,  10  resolted 
from  respiratory  cancer  and  28  were 
attributeid  to  pneumoconiosis.  The 
proportioBa)  ewrtaiity  from  respiratory 
cancer  was  four  times  the  expected  rate. 
In  1974,  when  Kleinfeld  performed  a 
foUow-i4»  study  of  this  group,  whidi  at 
that  time  consisted  (tf  260  workers  (108 
deaths),  he  found  significant  differences 
between  expected  and  observed 
mortabty  in  tbe  period  1950  to  1964.  bat 
not  durii^  1960  to  1969l  This  investigator 
attributed  tbs  finding  to  the  reduction  in 
talc  dust  counts  (from  averages  of  25  to 
73  mppcf  in  the  years  1948  to  1965  to 
averages  of  9  to  43  mppcf  in  the  period 
1966  to  1969).  This  study  also  showed  a 
decrease  of  greater  than  50  percent  in 
deaths  due  to  pneumoconiosis  in  the 
1965-to-1969  time  period. 

Studies  by  NIOSH  (Dement  and 
Zumwald  1978)  of  398  white  male 
workers  employed  between  1947  and' 
1959  in  the  talc  industries  found  that  74 
of  these  men  had  died.  Bronchogenic 
cancer  was  the  cause  of  death  in  9  men. 
whereas  only  3.3  deaths  from  this  cause 
would  have  been  expected.  Non- 
mahgnant  respiratory  disease  (NMRO) 
exclusive  of  influenza,  pneumonia,  and 
tuberculosis  accounted  for  3  deaths:  1.5 
would  have  been  expected.  From  these 
data,  NIOSH  concluded  that  a 
significant  increase  in  mortality  due  to 
bronchogenic  cancer  and  NMRD  had 
occurred  fhim  occupational  exposure  to 
talc  dust.  NIOSH*s  report  also  included 
a  iDorbidity  study  of  12  talc  industry 
woiiiers,  currently  employed,  in  which 
chest  X-rays.  lung  function  tests,  and 
questionnaires  were  used.  This  study 
concluded  that  a  higher  prevalence  of 
cough,  phlegm,  dyspnea,  and  irregular 
opacities  in  chest  X-rays  existed  in 
these  workers  than  in  potash  miners; 
instances  of  pleural  thickening  and 
calcification  were  greater  than  in  coal 
and  potash  miners;  and  the  pulmonary 
function  of  talc  workers  overall  was 
reduced  in  comparison  with  that  of  coal 
and  potash  miners  employed  for  the 
same  length  of  time.  The  reductions  in 
pulmonary  function  were  dose-  and 
duration-related.  , 

The  ACGIH  (1988,  p.  552)  concludes 
that  serious  health  effects  have  been 
associated  in  the  past  (i.e..,  prior  to  1945] 
with  exposures  to  amphlbole-containing 
talc  However,  the  ACGIH  beUeves  that 
the  introduction  of  mining  improvements 
has  all  but  eliminated  "the  excess  of 
death  rates  from  pneumoconiosis  and 
lung  cancer"  (ACGIH  1986,  p.  552). 

Two  recent  studies  of  talc  exposures 
(Rubino.  Scansetti  et  al  1976;  Selevan. 
Dement  et  al.  1979)  are  available.  "Hie 
Rubmo  et  al.  study  found  that  miners 


and  millers  exposed  to  an  average  of  849 
to  847D  mppcf-years  (miners)  and  76  to 
651  mppcf-years  (millers]  showed  no  ' 
increase  in  the  munber  ol  observed 
(compared  to  expected)  deaths  fix)m 
causes  o&er  than  silicosis.  These 
authors  concluded  that  the  disease- 
causing  factor  in  these  workers  was 
silica  rather  than  tak  (Rubino.  Scansetti 
et  aL  1876). 

Selevan  and  Dement'*  studies  (1970) 
of  392  workers  exposed  to  talc  in  five 
mines  found  non-malignant  re^iratory 
deaths  for  miliars  to  be  almost  eight 
times  the  expected  rate,  while  miners 
experienced  more  than  three  times  the 
expected  mortality  rate  for  these  same 
diseases.  The  ACGIH  (1988.  p.  552) 
concludes  that  the  Selevan  and  Dement 
study  is  incomplete  because 
confounders  were  not  adequately 
identified  and  controlled  for. 

OSHA  is  proposing  an  8-hour  TWA 
limit  of  2  mg/m'  for  the  respirable  dust 
of  talc  containing  no  asbestos  fibers  and 
lesitban  1  percent  sihca.  The  Agency 
preliminariiy  oxicludes  that  this  limit 
will  protect  workers  from  the  risk  of 
non-raalignant  respiratory  effects 
associated  with  exposure  to  the  dust  of 
non-fibroos  talc. 

With  regard  to  ttie  finding  by  NIOSH 
(Dement  and  Zimiwald  1978)  of  excess 
cancer  deaths  among  talc  woricers, 
OSHA  is  carrently  reviewing  data 
describing  tbe  effects  of  exposure  to 
non-asfoestifonn  varieties  of  mineral 
fibers  that  are  found  in  talc  deposits. 
OSHA  is  considering  a  separate 
rulemaking  to  address  this  issue. 

In  additioii,  OSM  is  proposing  to 
express  the  Hmit  for  talc  in  mg/m*  rather 
than  mppcf,  to  fodiitate  employee 
exponre  monitoring.  The  Agency  is 
proposing  this  diange  for  aD  o<  its  Z 
table  limits  that  are  currently  expressed 
as  mppcf. 

TINOXnJE 

CAS:  7440-31-0;  Chemical  Foimola:  SnO 

RS.  No.  1396 

OSHA  curruitly  has  no  exposure  limit 
for  tin  oxide.  The  ACGIH  recommends 
an  exposure  limit  of  2  mg/m'  as  an  8- 
hour  TWA.  Tin  oxide  may  be  a  white  or 
yellow-browvn  powder. 

Injection  of  tin  dust  mtraperitoneally 
into  guinea  pigs  resulted  in  a  non- 
specific, well-vascularized  chronic 
granulomatous  reaction  (Oyanguren. 
Haddad.  and  Maass  1958).  Chronic 
exposure  to  tin  oxide  funie  and  dust 
results  in  stannosis,  a  form  of 
pneumoconiosis.  The  fiune  is  considered 
a  more  important  source  of  stamuwis 
than  the  dust  (Duiuion  and  Hu^tes 
1950).  but  other  authorities  consider  the 
quality  of  the  dust  and  tbe  duration  of 
exposure  equally  important  (Robertson 


and  Whittaker  1954).  The  onset  of  the 
symptoms  of  stannosis  may  be  delayed 
for  years;  the  appearance  of  the 
condition  is  signalled  by  the  onset  of 
difificulty  in  breathing.  One  worker  who 
had  been  exposed  to  unspecified  tin 
oxide  levels  for  22  years  waa  tested  for 
stannosis  and  registered  a  vital 
breathing  capacity  70  percent  of  normal 
and  a  maximal  breadiing  c^wdty  61 
percent  of  the  predicted  vahie  (^lencer 
and  Wycoff  1954). 

More  dioa  ISO  cases  (rf  stamosis  have 
been  reported  in  tbe  world  literature 
(Robertson  and  Whittaker  1954).  and 
five  cases  were  reported  in  the  United 
States  before  1954.  No  cases  ol  massive 
fibrosis  caused  by  exposure  to  tin  oxide 
dust  or  fune  have  been  reported 
(ACGIH  1988.  p.  574). 

OSHA  is  proposing  an  8-hour  TWA  of 
2  mg/m'  for  tin  oxide  dust  and  fame. 
The  Ageiury  preliminarily  concludes  that 
this  limit  will  protect  woxkers  from  the 
risk  of  reduced  pulmonary  capacity  and 
staxmosis  associated  with  exposure  to 
this  substance  in  die  absence  of  any 
OSHA  limit  Tike  health  evidence  forms 
a  reasonable  basis  for  firoposing  a  new 
limit  for  tin  oxide.  At  the  time  of  the 
final  rule.  OSHA  will  promulgate  a  new 
limit  if  the  Agency  determines  that  this 
limit  will  substantially  reduce 
si^iificant  risk. 

HUMELLmC  ANHYDIUOE  (TMAN) 
CAS:  552-30-7:  Cfaeadcal  Formaia:  C;H«Ob 
H.S.Nal4n 

OSHA  has  no  exposure  limit  for 
trimeOitic  anhydride.  In  1981,  the 
ACGIH  set  0.005  ppm  (0.04  mg/m»as  the 
8-hour  TWA  limit  for  this  substance. 
Trimellitic  anhydride  is  a  coloriess  solid 

Exposure  to  trimellitic  anhydride 
(TMAN)  causes  irritation  of  the  eyes, 
nose,  sidn.  and  pulmonary  tract  NIOSH 
(1978)  reported  in  a  Current  Intelligence 
Bulletin  that  trimellitic  anhydride  should 
be  c(xisidered  an  extremdy  toxic 
wwkplace  hazard,  becaxise  exposure  to 
it  can  cause  noncardiac  puhnonary 
edema  and  imnuatdopcal  sensitization, 
as  well  as  upper  re^iiratory  tract 
irritation. 

Pulmonary  edema  has  occurred  in 
workers  exposed  to  TMAN  at 
unreported  air  concentrations;  the 
development  of  pulmonary  edema  in 
these  workers  without  vppes  re^iratory 
tract  irritation  suggests  that  TMAN  is  a 
sensitizer  (Rice  etaL  1977).  Zeiss  and 
colleagues  (1977)  described  TMAN- 
related  illnesses  among  a  group  of 
work»s  synthesizing  TMAN.  These 
authors  beheve  there  are  three  separate 
syndromes  associated  with  TMAN 
exposure:  Rhinitis/asthma;  a  flu-like 
condition:  and  Irritation  of  the  upper 


respiratory  tract  Another  case  of 
TMAN-related  occupational 
sensitization  occurred  in  a  worker 
exposed  diuing  the  application  of  an 
epoxy  resin  coating  (Fawcett  et  al.  1977). 

At  levels  averaging  1.5  and  2.8  mg/m* 
in  two  processes.  NIOSH  reported  diat 
employees  reported  eye  and  nose 
irritation,  shortness  of  breath,  coughing, 
iiausea,  headache,  skin  irritation,  and 
Uiroat  hritation  (NIOSH  1974). 
Pulmonary  hemorriiage  and  hemolytic 
anemia  have  been  reported  in  workers 
exposed  to  TMAN  at  unspecified  levels 
(Ahmed  et  al.  1979). 

Rats  have  shown  intralveolar 
hemorrhage  after  TMAN  exposures  to 
concentrations  of  0.01  ppm. 

OKIA  is  proposing  to  regulate 
trimellitic  anhydride  to  an  8-hour  TWA 
level  of  0.005  ppm.  The  Agency 
preliminarily  concludes  that  this  limit 
will  protect  workers  from  the  severe 
pulmonary  effects,  sensitization  and 
skin  and  upper  respiratory  tract 
irritation  observed  in  workers  exposed 
to  this  extremely  toxic  substance.  OSHA 
believes  that  this  limit  will  substantially 
reduce  this  risk,  which  is  presently  not 
controlled  due  to  the  absence  of  any 
OSHA  PEL  The  health  evidence  forms  a 
reasonable  basis  for  proposing  a  new 
Umit  for  trimellitic  anhydride.  At  the 
time  of  the  final  rule.  OSHA  will 
promulgate  a  new  limit  if  the  Agency 
determines  that  this  hmit  will 
substantially  reduce  significant  risk. 

WOOD  DUST 

CAS:  None:  Chemical  Formula:  None 
H.S.  No.  1430A  (Hard  Wood) 
H.S.  No.  14308  (Soft  Wood) 

Before  1980,  OSHA  regulated  wood 
dust  under  its  nuisance  dust  standard  of 
15  mg/m»  (29  CFR  1910.1000.  Table  Z-3). 
However,  in  an  enforcement  proceeding, 
wood  dust  was  held  not  to  be  an  inert 
mineral  dust  and  the  Agency  has 
subsequently  not  regulated  this 
substance.  Consequently.  OSHA  has  no 
current  PEL  for  hard  wood  or  soft  wood 
dust  The  ACGIH  recommends  a  TLV- 
TWA  of  1  mg/m'  for  hard  wood  dust 
and  a  TLV-TWA  of  5  mg/m*  and  STEL 
of  10  mg/m*  for  soft  wood  dust.  Wood 
dust  is  defined  as  any  wood  particles 
arising  from  the  processing  or  handing 
of  woods.  Hard  woods  derive  from  the 
decidiious  broad-leaved  flowering 
species  of  trees,  and  soft  woods  include 
the  coniferous  species  that  do  not  shed 
their  leaves  in  the  winter 

Exposure  to  wood  dust  has  long  been 
associated  with  a  variety  of  adverse 
health  effects,  including  dermatitis, 
allergic  respiratory  effects,  mucosal  and 
non-allergic  respiratory  effects,  and 
cancer,  l^e  toxicity  data  in  animals  are 


limited,  particularly  with  regard  to 
exposure  to  wood  dust  alone. 

Animal  Studies 

Groups  of  male  guinea  pigs  were 
injected  intratracheally  with 
suspensions  containing  75  mg  of 
sheesham  or  mango  wood  dust  or  of 
hemp  or  bagasse  fibers,  or  20  mg  of  jute 
fiber  (Bhattacharjee  et  al.  1979; 
Bhattacharjee  and  Zaidi  1982).  Animals 
were  sacrificed  serially  at  intervals  up 
to  90  days  after  injection.  Lung 
examination  revealed  that  at  90  days, 
Grade  I  fibrosis  of  the  lungs  had 
occurred  in  the  guinea  pigs  injected  with 
mango  or  jute,  while  those  treated  with 
sheesham  or  hemp  had  developed  Grade 
n  pulmonary  fibrosis. 

In  another  experiment  involving 
guinea  pigs,  animals  were  exposed  by 
inhalation  to  average  respirable  dust 
concentrations  of  1143  mg/m*  for  30 
minutes/day.  5  days/week  for  24  weeks 
(McMichael  et  al.  1983). 
Histopatbological  examination  showed 
lung  changes,  described  by  the  authors 
as  moderate  to  severe,  in  all  exposed 
guinea  pigs.  The  changes  seen  included 
an  increase  in  septal  coimective  tissue 
components  and  aggregation  of 
lymphocytes;  however,  no  pulmonary 
fibrosis  or  extensive  destruction  of  the 
parenchymal  tissue  occurred.  The 
authors  of  this  study  concluded  that 
exposure  to  fir  bark  dust  may  cause 
inflammatory  changes  in  ^e  lung. 

Two  studies  examined  the  effect  of 
exposing  Syrian  golden  iiamsters  to 
beech  wood  dust  by  inhalation,  with  or 
without  conciurent  administration  of  the 
known  carcinogen  diethylnitrosamine 
(DEN)  (Wilhehnsson  et  al.  19Q5a.  b: 
Drettner  et  al.  1985):  In  each  study,  the 
animals  were  divided  into  four  separate 
groups.  In  Study  1,  there  were  12 
animals  per  group.  Two  groups  were 
exposed  to  fresh  beech  wood  dust  (a 
hard  wood  dust]  at  a  mean  total  dust 
concentration  of  15  mg/m'  for  6  hours/ 
day,  5  days/week  for  36  weeks,  and  one 
of  these  groups  was  also  given  1.5  mg  of 
DEN  once  a  week  for  the  fint  12  weeks. 
The  third  group  in  Study  1  was  given  the 
DEN  doses  only  (positive  control]  and 
the  fourth  group  was  given  no  exposure 
at  all  (negative  control). 

In  Study  II,  there  were  24  animals  in 
each  of  four  groups.  Two  groups  of 
animals  were  exposed  to  fi«sh  beech 
wood  dust  at  a  mean  total  dust 
concentration  of  30  mg/m*  for  6  hours/ 
day,  5  days/week  for  40  weeks.  The 
positive  and  negative  control  groups 
were  treated  as  in  Study  I. 

In  Study  I,  none  of  the  hamsters  had 
lung  or  nasal  tumors  or  metaplasia.  Four 
hamsters  exposed  to  wood  dust  and 
DEN  exhibited  squamous  ceil 


papillomas  of  the  trachea,  as  did  three 
animals  in  the  positive  control  group 
and  one  in  the  negative  control  group. 
No  differences  in  organs  other  than  the 
respiratory  organs  were  seen  between 
the  treated  and  control  groups  in  Study 

In  Study  II,  all  DEN-exposed  hamsters 
had  nasal  lesions  ranging  from 
hyperplasia  and  dysplasia  to 
papillomas.  In  addition,  half  of  all  DBN- 
exposed  hamsters  developed  nasal 
adenocarcinomas,  whether  or  not  they 
had  also  been  exposed  to  wood  dust 
Half  of  the  DEN-exposed  animals  also 
had  papillomas  of  the  larynx  and 
frachea.  In  the  wood-dust-exposure-onlv 
group,  two  of  the  animals  had  nasal 
lesions,  one  of  which  was  an 
unclassifiable  malignant  nasal  tumor  ' 
and  the  other  of  which  consisted  of  frw*. 
metaplasia  with  mild  dysplasia,  llie 
authors  concluded  that  exposure  to 
wood  dust  did  not  increase  the  tumor 
incidence  in  DEN-exposed  animals  but 
did  affect  the  respiratory  tract  of  all 
exposed  animals. 

Human  Studies 

Dermatitis.  There  are  a  large  number 
of  case  reports,  epidemiological  studies, 
and  other  data  on  the  health  effects  of 
wood  dust  exposure  in  humans. 
Dermatitis  caused  by  exposure  to  wood 
dusts  is  common,  and  can  be  caused 
either  by  Qhemical  irritation, 
sensitization  (allergic  reaction),  or  either 
of  these  together.  As  many  as  300 
species  of  trees  have  been  implicated  in 
wood-caused  dermatitis. 

The  chemicals  associated  with 
allergic  reactions  are  generally  found  in 
the  inner  parts  of  a  tree,  e.g.,  the 
heartwood,  and  the  workers  most  prone 
to  these  reactions  are  those  involved  in 
secondary  wood  processing  (carpenters, 
joiners,  finishers). 

The  sjrmptoms  of  sensitization  are 
redness,  scaling,  and  itching,  which  may 
progress  to  vesicular  dermatitis  and, 
after  repeated  exposures,  to  chronic 
dermatitis.  The  parts  of  the  body  most 
often  affected  are  the  hands,  forearms, 
eyelids,  face,  neck,  and  genitals.  This 
form  of  dermatitis  generally  appears 
after  a  few  days  or  weeks  of  contact. 

Allergic  Respiratory  Effects.  Allergic 
respiratory  responses  are  mediated  by 
the  immune  system,  as  is  also  the  case 
with  allergic  dermatitis.  Many  authors 
have  reported  cases  of  allergic  reactions 
in  workers  exposed  to  wood  dust 
(Sosman  et  al.  I960;  Greenberg  1972; 
Pickering  et  al.  1972;  Eaton  1973;  Booth 
et  al.  1976;  Chan-Veung  et  al.  1978; 
Edwards  et  al.  1978;  Innocenti  and 
Angotzi  1980;  Bush  and  Clayton  1983; 
Cartier  et  al.  1986).  Asthma  is  the  most 
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coaunon  response  to  wood  dust 
exposure,  end  the  alleigic  nature  of  such, 
reacdoos  has  beea  demonstrated  l^  die 
presence  of  ]fjE,  antibodies  and  positive 
sicin  reactions  on  patch  testing.  The 
best-studied  of  the  allergic  reactions  to 
wood  dust  is  Western  red  cedar  (WRC) 
asthma:  it  is  estimated  that  5  percent  of 
the  exposed  population  is  allergic  to  this 
wood.  However,  only  cme  study  is 
available  that  relates  e^qtosure  level  to 
ventilatory  function.  In  that  study, 
exposure  to  concentrations  of  2  mg/m' 
of  WRC  dust  caused  significant 
decreases  in  forced  vital  capacity  and 
forced  expiratory  volume  (Vedei  et  al. 
1986).  These  authors  also  foood  that 
exposures  to  concentrations  above  3 
mg/m'  produced  eye  irritation. 

Mucosal  and  Nonallelic  Respiratory 
Effects.  This  section  discusses  dianges 
in  the  structure  and  function  of  the  nasal 
mucosa  and  respiratory  tract  that  are 
caused  by  exposure  to  wood  dust.  These 
changes  include  nasal  dryness, 
irritation,  bleeding,  and  obstruction; 
coughing,  wheezing,  and  sneezing; 
sinusitis;  and  prolonged  colds.  These 
symptoms  have  been  observed  even  at 
wood  dust  concentrations  below  4  maf 
m». 

Beffion  et  aL  (1964)  found  that  97  of 
225  workers  (carpenters,  sawmill 
workers,  woodworkers^exposed  from  3 
to  24  years  to  the  dust  of  several 
different  hard  woods  showed  radiologk^ 
evidence  of  pofanonary  abnormalities. 
Black  et  al.  (1974)  studied  nine 
woodworkers  from  a  woodworking 
factory  in  England.  In  aU  of  these 
workers,  mucociliary  movement  was 
markedly  depressed,  leadhig  these 
audiors  to  conclude  that  exposure  to 
wood  dust  in  the  furniture  industry  for 
10>  years  or  more  can  impair  mucociliary 
clearance.  These  findings  were 
confirmed  in  a  Danish  study  involving 
furniture  makers  (Solgaard  and 
Andersen  1975;  Andersen  et  aL  1976, 
1977);  compared  with  contrt^s,  the 
mucociliary  transport  rate  was  also 
signifkaady  ioipaired  in  these 
woodworkers  and  dose-response  effects 
were  noted. 

A  respiratory  sorvey  conducted  by 
Chan  Yenog  et  aL  (1960)  in  polp  and 
paper  asiU  wotkers  in  British  Cohmibia 
sheared  that  workers  exposed  to  wood 
dust  at  a  naean  total  dust  concentration 
of  OA  Btg/m'  had  a  shght  but 
statistie^ly  stgnificant  decrease  in 
pahnonary  fanction  values  compared 
with  contiob.  The  authors  concluded 
that  the  chemical  preservatives  used  to 
treat  the  wrood  cookl  also  have  been 
responsible  for  these  adverse  effects. 

In  a  cross-sectional  survey  of  1,157 
Americaa  woodworiiers  (both  hard  and 
soft  woodX  Whitehead  et  aL  (1986) 


found  that  esqMSura  to  fai^ier  (10->-  mg/ 
yeSts/m')  compared  with  lower  (0-2  mg- 
years/m^  dust  concentrations  was 
associated  with  a  statistically 
significant  and  hi^ier  inddenoe  of 
decreased  pulmonary  fonc^n. 
However,  dosa4eq>onse  effects  %vere 
observed  only  for  soft  wood  ({.e.,  pine) 
dasts.  A  later  study  by  Bedkraan  et  al. 
(1981)  examined  sub^oops  (rf'tbe 
wockers  studied  by  Whitehead  and 
fouod  no  oorrelation  between  years  of 
exposure  to  pine  wood  dust  and 
pulmonary  fanction. 

In  a  pilot  study  of  55  workers  in  a 
North  Carolina  hardwood  furniture 
pint  Goldsmith  (1983)  found  that  at 
mean  area  virood  dust  concentrations  of 
2  mg/m*  or  below,  peak  ventilatory  flow 
correlated  significantly  with  cumulathe 
persoo-years  of  exposure.  Goldsmith 
interpreted  this  finding  to  mean  that 
inhalation  of  wood  dust  may  impair 
large  airway  function. 

A  study  of  Italiai  woodwoikers 
shoared  Aat  the  namber  of  wood-dnst- 
exposed  wotkers  who  had  developed 
anosada  (loss  of  snaril)  was  mgnificantly 
higher  than  in  a  control  group  of  non- 
exposed  wnAers  (binocenti  et  al.  1906). 
Amoore  (1086)  confirmed  this  finding  in 
other  wofkers  exposed  to  hardwood 
dusts. 

Summary  of  mucosal  and  nonallergic 
respiratary  ef^cta.  A  large  number  (rf 
studies  have  denxmstrated  that 
occupation^  exposore  to  wood  dust 
causes  both  statistically  si^ficant  and 
non-significant  increases  in  respiratory 
syaqjtoms.  These  symptoms  range  from 
initatioa  to  bleeding,  wheezing, 
sinusitis,  and  pndonged'colds.  In 
addition,,  doonic  wood  dust  exposure 
reduces  the  rate  of  mucociliary  transport 
in  die  nose  and,  in  some  workers,  also 
causes  changes  in  the  nasal  mucosa. 
Several  stuches  have  demonstrated 
decreased  pufanonary  function  among 
wood-dost-exposed  woricers.  although 
other  stiKyea  have  not  confirmed  these 
findings, 

Cardnogenidty 

The  association  between  occupational 
exposure  to  wood  dust  and  various 
forms  of  cancer  has  been  expkaed  in 
many  studies  and  In  many  countries.  In 
1987.  the  Interaational  Agency  fcv 
Research  on  Cmicer  (lARC)  classified 
furniture  manafiBCturlng  in  Category  I 
(confirmed  Inunan  carcinogen)  and 
carpentry  in  category  2B  (suqiected 
human  eardnogen). 

The  discassien  below  focoaes  on 
selected  U.S.  studies. 

Nasal  and  Sinus  Cavity  Cancer.  The 
eariioBt  U.&  study  of  wood  dost 
exposure  and  nasal  cancer  was 
conducted  by  Brhiton  et  aL  in  1976, 


These  authors  analysed  cancer  death 
rates  between  1960  and  1960  in  132  U.S. 
counties  having  at  least  1  percent  of 
their  population  employed  in  fumftora 
and  wood  fixture  manefscturlng.  This 
study  revealed  that  the  age-ac^usted 
mortality  rate  for  cancer  of  die  nasal 
cavity  and  sinuses  among  adite  males 
in  die  "focnitare"  counties  was 
significandy  higher  tiiaa  hi  noo-fumiture 
counties. 

In  a  later  case-control  study,  these 
authors  (Brinton  et  aL  1964)  analyzed 
cases  of  nasal  and  sinus  cancers 
occurring  in  North  Carolina  and  Virginia 
between  li^O  and  19ea  This  study 
identified  a  significandy  elevated  risk  of 
adenocarcinomas  in  males  aroiking  in 
the  furniture  manufacturing  industry,  but 
no  increased  risk  among  lumber, 
carpentry,  or  construction  workers. 
There  was  no  significant  increase  in  the 
risk  of  squamous  cell  cardnmna  in 
woricers  from  any  other  wood-related 
industry. 

in  a  study  sponsored  by  the  Inter- 
industry Wood  Dust  Task  Force.  Viren 
and  colleagues  (1982)  described  a  death 
certificate  case-control  study  ot  nasal 
cancer  deaths  for  1963  to  1977  hi  Nordi 
Carolina,  Mississii^t  Washington,  and 
Oregon.  Findings  of  this  study  induded 
a  relative  nasal  cancer  risk  of  1.95  for 
industries  involving  lumber  aid  wood 
products;  however,  no  signifirant 
relative  risk  of  nasal  cancer  was  seen 
for  workers  in  the  furniture 
manufacturing  industry. 

Imbus  and  Dyson  conducted  a  study 
of  nasal  cancer  and  North  Carolina 
furniture  workers  (1986).  This  study        v 
found:  (1)  That  there  was  a  statistically 
significant  increase  of  nasal  cancer 
among  furniture  workera;  (2)  that  the       ^ 
nasal  cancer  rates  among  North 
Caitriina  furniture  woricers  were  much 
lown  than  those  reported  for  English 
furniture  woricers;  (3)  diat  the  number  of 
nasal  cancer  deaths  among  North 
Carolina  fnniitnre  workers  decreased 
between  1966  and  1977:  and  (4)  diat  a 
sli^t  excess  in  nasal  cancer  may  have 
existed  among  North  Carolina  fmniture 
woricers  but  is  currentiy  either  declining 
or  non-existent 

At  present  the  National  Cancer 
Institute  is  conducting  a  cohort  mortality 
study  of  36,622  workers  employed  in  the 
wood.  metaL  and  plastic  furniture 
manufscturhig  industries  (Miller  1987). 
Results  are  too  preliminary  to  be 
described  at  this  time. 

Sammary  of  evidence  far  nasal  and 
siaus  canty  cancers.  NIOSH  (1967) 
conduded  that  the  literature  dearly 
demonstrates  an  associadon  betwem 
occupatioDal  wood  dost  exposure  "hnd 
nasal  cancer.  English  studies  first 


identified  this  link  by  showing  a  10-  to 
20-time8  greater  incidence  of  nasal 
adenocarcinoma  among  woodworkers  in 
the  furniture  industry  than  among  other 
woodworkers  and  100  times  greater  than 
m  the  general  population.  In  the  United 
States,  three  studies  have  reported  a 
fourfold  risk  of  nasal  cancer  or 
adenocarcinoma  in  furniture  workers, 
and  another  study  noted  a  similar 
relationdiip  between  nasal  cancer  and 
wood  dust  exposure.  One  other  study 
failed  to  find  such  an  assodation  for 
fumituK  workers,  but  did  find  an 
inc:rearo  among  logging  and  timber 
industry  workers.  Although  hard  wood 
dust  has  most  often  been  implicated, 
soft-wood-dust  exposure  has  also  be^n 
a  risk  factor  in  some  studies.  In  addition, 
there  is  some  evidence  that  the 
development  of  adenocananomas  is 
associated  with  quantitatively  higher 
levels  of  wood  dust  exposure  and  that 
the  risk  of  this  form  of  cancer  increases 
with  latency  from  first  exposure. 

Pulmonary  Cancer.  A  number  of 
studies  investigating  the  association 
between  wood  dust  exposure  and  the 
development  of  lung  cancer  have  been 
conduded.  Milham  (1974)  found  a 
significant  excess  of  malignant  tumors 
of  the  bronchus  and  lung  in  workers 
who  had  belonged  to  the  AFL-CIO 
United  Brotherhood  of  Carpenters  and 
Joiners  of  America.  Only  construction 
workers  showed  a  statistically 
significant  increase  in  lung  cancer  rate. 

In  a  study  of  lung  cancer  in  Florida 
residents,  Blot  et  al.  (1982)  found  diat  an 
elevated  risk  of  lung  cancer  that  was 
statistically  significant  existed  among 
woricers  in  the  lumber  and  wood 
industry  and  in  construction;  however, 
smoking  may  have  been  a  confounding 
factor  in  these  results. 

Summary  of  evidence  for  pulmonary 
cancer.  The  association  between  lung 
cancer  and  occupational  wood  dust 
exposure  is  inconclusive,  although 
several  epidemiological  stucUes  have 
reported  iniaeases  in  limg  cancer  among 
w(x>d-dust-expoBed  workers. 

Hodgkin's  Disease.  The  data  on  the 
relationship  between  exposure  to  wood 
dust  and  the  development  of  Hodgkin's 
disease  are  conflicting.  Milham  (1967) 
and  Milham  and  Hesser  (1967) 
concluded,  on  the  basis  of  a  case-cohort 
study  of  1,549  white  males  dying  of  this 
disease  between  1940-1953  and  1957- 
1964,  that  there  was  an  assodation 
be^een  Hodgkin's  disease  and 
exposure  to  wood  dust. 

Another  study  (Spiers  1966)  concluded 
that  men  working  in  the  wood  industries 
in  the  eastern  United  States  were  at 
special  risk  for  Hodgkin's  disease,  and 
suggested  that  pine  pollen  exposure 
might  be  responsible  for  the  increase. 


A  Washington  State  epidemiok)gica) 
stiidy  (Petersen  and  Milham  1974)  also 
found  that  woodworkers  had  an 
increase  risk  of  Hodgkin's  disease,  and 
the  work  of  these  authors  was  supported 
by  the  results  of  another  study 
(Gufferman  et  aL  1976),  which  showed  a 
non-significant  increase  in  the  relative 
risk  for  Hodgkin's  disease  among 
woodworkers. 

Summary  of  evidence  for  Hodgkin  's 
disease.  Although  the  data  are 
conflicting,  several  epidemiological 
studies  of  U.S.  woricers  do  report 
increases  in  the  inddence  of  Hodgkin's 
disease  among  woodworkers.  This 
excess  is  particularly  apparent  among 
carpenters. 

Other  Cancers.  NIOSH  (1987) 
concluded  that  the  data  on  the 
relationship  between  occupational 
exposure  to  wood  dust  and  the 
development  of  cancers  other  than 
nasal,  Hodgkin's  disease,  or  lung 
cancers  are  insuffident  and 
incondusive. 

Basis  for  the  Proposed  Limits 

OSHA  is  proposing  an  8-hour  TwA 
limit  of  1  mg/m'  for  hard  wood  dust  and 
a  5  mg/m'  6-hour  TWA  and  10  mg/m* 
15-mmute  STEL  for  soft  wood  dust. 
These  limits  reflect  evidence  in  the 
Uterature  that  exposures  to  these 
substances  cause  allergic  respiratory 
effects  and  eye  irritation  (Vedal  et  al. 
1986),  mucosal  and  nonallergic 
respiratory  effects  (Bellin  et  al.  1964; 
Black  et  al.  1974;  Goldsmith  1983),  nasal 
and  sinus  cavity  cancers  (Brinton  et  al. 
1976, 1984;  Viren  et  al.  1982; -tabus  and 
Dyson  1985),  and,  perhaps,  Hodgkin's 
disease  (Milham  1967;  Milham  and 
Hesser  1967;  Spiers  1969;  Petersen  and 
Milham  1974;  Gufferman  et  al.  1976). 
OSHA  preliminarily  concludes  that 
these  limits  will  protect  exposed 
workers  from  the  risks  of  the  many 
conditions  and  diseases  associated  with 
wood  dust  exposure.  However,  the 
Agency  notes  that  many  of  the  studies 
described  above  implicate  both  hard 
wood  and  soft  wood  dusts  or  do  not 
distinguish  between  these  two 
substances  for  cancer,  asthma,  and 
dermatitis.  OSHA  requests  informaticm 
on  the  health  effects,  the  exposure 
levels,  and  the  protectiveness  of  the 
proposed  limits.  The  health  evidence 
forms  a  reasonable  basis  for  proposing  a 
new  limit  for  wood  dust.  At  the  time  of 
the  final  rule,  OSHA  will  promulgate  a 
new  Umit  if  the  Agency  determines  that 
this  limit  will  substantially  reduce 
significant  risk. 


Prriiminaiy  Condusions  for  All 
Respiratory  Toxicants 

As  Table  C6-2  and  the  discussions 
above  show,  limits  for  substances  in  this 
group  have  been  established  to  control 
employee  exposures  to  or  below 
concentrations  of  substances  that  have 
been  assodated  with  acute  or  chronic 
respiratory  effects.  For  most  of  these 
substances,  the  evidence  is  sufficient  to 
identify  the  NOE  or  low-effed  levels 
that  are  related  to  these  effects  in 
humans  or  animals.  Accordingly,  OSHA 
preliminarily  concludes  that  maintaining 
employee  exposures  at  or  below  these 
limits  will  greatly  decrease  the 
likelihood  that  employees  will  be  at 
significant  risk  of  respiratory  effects 
when  they  are  exposed  to  these 
substances  in  the  workplace.  Because 
c:hronic  pulmonary  disease  caused  by 
exposiue  to  toxic  dusts  can  be 
incapacitating,  such  exposures  can 
effectively  end  the  working  life  of 
severely  affected  individuals.  Less 
serious  pulmonary  disease  can  result  in 
lost  work  days,  both  as  a  result  of  the 
assodated  symptoms  themselves  and  as 
a  consequence  of  increased 
susceptibility  to  respiratory  infections, 
llie  effects  of  exposure  to  acute 
pulmonary  toxins,  such  as  ozone  or 
trimellitic  anhydride,  range  from 
reduced  lung  function  to  life-threatening 
pulmonary  edema.  Lowering  the 
Agency's  current  limits  or  establishing 
limits  where  none  previously  existed 
will  substantially  reduce  these  risks. 
The  health  evidence  for  the  substances 
in  this  group  provides  a  reasonable 
basis  for  revising  or  adding  limits  for 
these  substances.  At  the  time  of  the  final 
rule,  OSHA  will  establish  new  or 
revised  limits  for  these  respiratory 
toxins  if  the  Agency  determines  that 
these  limits  will  substantially  reduce 
significant  risks. 

7.  Substances  for  Which  Proposed 
Limits  Are  Based  on  Avoidance  of 
Cardiovascular  Effects 

Introduction 

For  seven  chemicals,  OSHA  is 
proposing  limits  based  on  their  adverse 
effects  on  the  cardiovascular  system. 
Table  C7-1  lists  the  current  Z  table 
limits  for  these  substances,  along  with 
die  ACGIH  TLVs.  NIOSH  RELs.  CAS 
numbers  and  HS  niunbers  for  these 
substances.  For  two  of  these  substances, 
chloropentafluoroethane  and  sodium 
azide,  neither  OSHA  nor  NIOSH  has 
current  limits.  OSHA  is  proposing  to 
replace  its  current  ceiling  limits  for  two 
substances  (ethylene  glycol  dinitrate 
and  aitrogiycerin)  with  lower  short-term 
limits.  OSiiA  is  proposing  to  reduce  its 
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current  TWA-PEL  for  carbon  dtsul^de 
to  1  ppm.  For  one  other  substance 
(fluorotrichloromethane),  OSHA  is 
proposing  to  replace  its  current  TWA- 
PEL  with  a  ceiling  value.  For  the 
remaining  substance  (1,1.2-trichloro- 
1.2^-triiluoroe thane),  OSHA  proposes  to 
add  a  STEL  to  its  existing  6-hour  TWA. 
For  three  substances  in  this  group, 
-NIOSH  recommends  limits  substantially 
lower  than  those  established  by  the 
ACGIH. 

Description  of  the  Heglth  Effects 

Although  the  cardiovascular  system 
can  be  adversely  affected  io  many    ^ 


different  ways  by  exposure  to  toxic 
atUratances,  the  adverse  effects  caused 
by  exposure  to  the  seven  chemicals  in 
Table  C7-1  are  limited  to  three 
categories:  (1)  Cardiac  sensitization.  (2) 
vasodilation,  and  (3)  atherosclerosis. 

Cardiac  sensitization  is  not  related  to 
the  type  of  setasitizatioo  that  is  mediated 
by  the  immune  system  and  that  causes 
an  allergic  reaction.  Instead,  it  results 
when  a  chemical  "sensitizes"  the  heart 
to  the  effects  of  a  class  of  biological 
compounds  called  sympathomimetic 
amines.  The  physiological  action  of 
sympathomimetic  amines  is  to  stimulate 
the  heart  to  beat  faster.  The  hormone 


adrenaline,  also  called  epinephrine,  is 
an  exanqile  of  a  sympathomimetic 
amine.  It  is  normally  secreted  into  the  , 
bloodstream  when  the  body  anticipates 
an  increase  in  physical  exertion,  such  as 
occurs  when  someone  is,  frightened.  A 
concentration  of  epinephrine  equal  to  or 
higher  than  the  noe-ffect  level  for  this 
substance  is  necessary  to  increase  the 
heartbeat  rate  in  exposed  individuals. 
The  effect  of  a  cardiac  sensitizer  is  to 
lower  the  no-effect  level  so  that  the 
heartbeat  rate  is  stimulated  by  a^wer 
concentration  of  adrenaline. 
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TABLE  C7-1,  List  of  Substances  for  Which  Limits  Are  Based  on 
Avoidance  of  Cardiovascular  Effects 


H.S.  Nuiter/ 
Chemical  Name 

CAS  No. 

Current  PEL* 

ACGIH  TLV*« 

HIOSH  REL*** 

1070  Carbon  disulfide* 
1087  Chloropenta- 

75- 
76- 

-15-0 
■15-3 

20  ppm  TWA 
30  ppm  STEL 
100  ppm  Ceiling 

10  ppm  TUA.  Skin 
1000  ppm  TUA 

1  ppm  TUA 

10  ppm  Ceiling 

(15min). 

fluoroethane 


1170  Ethylene  glycol* 
dinitrate 


1180  Fluorotrichloro- 
methane 


628-96-6    0.2  ppm  Ceiling, 


75-69-4 


3  3 

0.3  mg/m  THA,   0.1  mg/m 


Mm 

Skin          Ceiling 

(20  Bin) 

1000  ppm  TUA 

1000  ppm  Ceiling 

1290  nitroglycerin* 


55-63-0    0.2  ppm  Ceiling, 
Skin 


0.5  mg/m^  TUA,   O.lmg/m^ 


Skin 


Ceiling  (20min) 


1364  Sodium  azide 


26628-22-8 


0.1  ppm  Ceiling 
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TABLE  C7-1.  List  Of  Sub$tin<i^$  for  Uhicb  Lfmils  Are  iased  on 
Avoidance  of  Cardioyascvlar  Effects  (continued). 


■■'-r\  r 


H.S.  Number/ 
Chemical  Name 


CAS  No. 


Current  PEL* 


ACGIH  TLV*» 


NIOSH  REL*** 


1403  1,1,2-Trichloro-     76-13-1 
l,Z.2-trifJttorO' 
ethane 


1000  p(M  TVM 


1000  ppm  TMA 
12S0  pfMl  STEL 


*  OSHA's  TMA  limits  are  for >-hour  exposures;  Us  STELs  are  for  the  durations  specified;  and 
its  ceilings  are  peaks  not  to  be  exceeded  for  any  period  of  time. 

**   The  ACGIH  THA-TLV  is  for  an  8-hour  exposure;  its  STELs  are  15-minute  limits  not  to  be 
exceeded  more  than  f  times  per  day  wHh  a  minimum  of  60  minutes  between  successive  STEL  ■ 
exposures;  and  its  ceiliftgs  are  peaks  not  to  be  exceeded  for  any  period  of  time.  . 

***  .  WOSH  TMA  limits  are^  for  lO-hour  exposures  unless  otherwise  specified,  and  its  ceilings  are 
peaks  not  to  be  exceeded  for  any  period  of  time  unless  a  duration  is  specified  in  parentheses. 

*  Proposed  limit  is  the  NIOSM  REL.         . 
MUJMQ  cooe  4si«-at-c 
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The  region  of  the  heart  that  becomes 
sensitized  is  the  pacemaking  and         k 
conduction  system,  which  determines 
the  rhythm  and  rate  of  the  heartbeat. 
Unregulated  or  unnecessary  interference 
with  this  region  of  the  heart  can  result  in 
arrhythmia,  an  abnormality  in  the 
ritythm  or  rate  of  the  heartbeat 
(Wyngaarden  and  Smith  1985).  The 
clinical  consequences  of  an  arrhythmia 
vary  among  individuals.  A  young  person 
with  a  healthy  heart  may  not  be 
adversely  or  seriously  affected. 
However,  fatal  arrhythmias  have 
occurred  in  healthy  young  people,  and  in 
older  people  or  individuals  whose 
cardiovascular  systems  have  already 
been  compromised,  arrhythmias  can 
cause  symptoms  of  cerebral  or 
myocardial  ischemia,  shock,  or 
congestive  heart  failure. 

Vasodilators  are  compounds  that 
cause  blood  vessels  to  expand,  resulting 
in  a  decrease  in  blood  pressure 
(hypotension)  and  a  decrease  in  the 
amount  of  blood  reaching  the  organs. 
Acute  hypotension  is  a  common  cause 
of  shock  (Petersdorf  et  al.  1983).  Chronic 
hypotension  may  result  in  a  number  of 
symptoms,  including  lethargy, 
wecJcness,  easy  fatigability,  and 
dizziness  or  faintness. 

Atherosclerosis  is  a  serious  disease 
produced  by  a  degenerative  process  in 
the  arteries.  Plaques  containing  lipids, 
complex  carbohydrates,  blood  products, 
and  calcium  form  on  the  inside  walls  of 
arteries,  usually  on  major  blood  vessels. 
These  plaques  are  also  called 
atheromas;  their  presence  makes 
arteries  narrower.  Depending  on  which 
arteries  in  the  body  contain  atheromas, 
different  clinical  consequences  may 
result,  including  renal  hypertension, 
stroke,  and  myocardial  ischemia 
(inadequate  circulation  of  blood  to  the 
myocardium)  (Balazs  et  al.  1986).  Some   . 
chemicals  can  enhance  or  accelerate  the 
formation  of  atheromas  and  thereby 
encourage  the  development  of 
atherosclerosis,  a  major  cause  of 
coronary  heart  disease. 

Dose-Response  Relationships  and 
Cardiac  Effects 

For  four  of  the  chemicals  in  Table  C7- 
1  (carbon  disulfide,  ethylene  glycol 
dinitrate,  nitroglycerin,  and  sodium 
azide),  the  ACGIH-recommended  limits 
are  based  primarily  on  health  surveys 
and  case  reports  indicating  that 
occupationaliy  exposed  woricers 
subjected  to  concentrations  above  a  no- 
effect  level  experience  these 
cardiovascular  effects.  Human  data  for 
the  other  three  chemicals 
(chloropentafluoroethane. 
fluorotrichloromethane,  and  1,1.2- 
trichIoro-l,l,2-trifluoroe  thane),  however. 


are  scarce.  For  these  chemicals,  limits 
are  based  on  the  results  of  studies  in 
laboratory  animals. 

Chemically  induced  cardiovascular 
disease  occurs  in  a  pattern  that  appears 
to  correspond  to  a  typical  effect  level 
dose-response  relationship.  That  is,  an 
exposure  level  and  exposure  duration 
exist  below  which  the  substance 
appears  unlikely  to  exert  an  adverse 
effect.  Thus,  the  limits  for  substances  in 
this  group  are  designed  to  maintain 
exposures  below  this  apparent  no-effect 
level. 

The  following  discussions  describe 
OSHA's  preliminary  findings  for  some 
substances  in  this  group  and  point  to  the 
seriousness  of  the  cardiovasciilar  effects 
potentially  associated  with  exposure  to 
these  substances. 

CARBON  DISULFIDE 

CAS:  75-15-0:  Chemical  Formula:  CSt 

H.S.  No.  1070 

The  current  OSHA  PELs  for  carbon 
disulfide  include  a  TWA  of  20  ppm,  a 
STEL  of  30  ppm,  and  a  ceiling  of  100 
ppm.  The  ACGIH  has  recommended  a 
TLV-TWA  for  this  substance  of  10  ppm 
without  a  ceiling  or  STEL,  but  with  a 
skin  notation,  and  NIOSH  recommends 
a  1-ppm  TWA  and  a  10-ppm  15-minute 
ceiling. 

The  serious  adverse  effects  of 
exposure  to  carbon  disulfide  on  the 
cardiovascular  and  neurological  systems 
have  been  documented  for  decades 
(ACGIH  1986).  Evidence  has 
accumulated  indicating  that  even 
exposure  to  low  levels  of  carbon 
disulfide  exerts  harmful  effects  on  the 
cardiovascular  and  neurological  systems 
of  occupationaliy  exposed  populations. 
The  current  PEL  of  20  ppm  (i.e..  the  1968 
ACGIH  TLV)  was  established  primarily 
to  prevent  neurological  disturbances. 
Since  that  time,  carbon  disulfide  has 
been  implicated  as  a  risk  factor  in  the 
development  of  coronary  heart  disease 
at  the  20-ppm  PEL. 

The  cardiovascular  effects  of 
exposure  to  carbon  disulfide  have  been 
well  documented  in  three  studies.  Tiller 
et  al.  (1968).  Tolonen  et  al.  (1975).  and 
Tolonen  et  al.  (1979)  all  identified 
exposure  to  carbon  disulfide  as  a 
contributing  factor  in  poronary  heart 
disease.  The  latter  two  studies  were 
epidemiological  investigations  in 
Finland  in  which  viscose  rayon  workers 
were  exposed  to  low  levels  of  carbon 
disulfide  for  at  least  5  years;  at  times, 
they  were  exposed  to  high  carbon 
disulfide  concentrations. 

Mihail  et  al.  (1968)  observed 
"significant  vascular,  nervous  and 
biochemical  changes"  in  workers 
exposed  to  an  average  carbon  disulfide 
concentration  of  9  ppm  for  2  years. 


According  to  the  ACGIH  (1986)  and 
NIOSH  (1977b),  other  studies  have 
reported  cardiovascular  disorders 
among  the  effects  of  carbon  disulfide 
exposure  at  levels  between  10  and  40 
ppm. 

Several  other  studies  demonstrate 
that  exposure  to  carbon  disulfide  is  . 
associated  with  the  development  of 
neurological  symptoms,  including 
nervousness,  irritability,  indigestion, 
bizarre  dreams,  insomnia,  excessive 
fatigue,  loss  of  appetite,  and  headache. 
More  severe  symptoms  such  as 
psychosis,  polyneuritis,  and  tremors 
have  also  been  reported  (Vigliani  1954; 
Gordi  and  Trumper  1938). 

Seppalainen  and  Tolonen  (1974) 
conducted  a  neurological  study  on  a 
subgroup  of  the  same  workers  whose 
exposure  to  carbon  disulfide  at  levels 
between  10  and  30  ppm  was  considered 
a  contributing  factor  to  coronary  heart 
disease  (Tolonen  et  al.  1975;  1979).  They 
reported  an  increased  incidence  of 
pathologically  reduced  nerve  conduction 
velocities  and  abnormal 
electroencephalograms  in  exposed 
workers  relative  to  unexposed  workers. 
The  observed  decreases  in  nerve 
conduction  velocity  were  believed  by 
these  researchers  to  be  irreversible. 

Several  scientists  have  urged  that  the 
exposure  limits  for  carbon  disulfide  be 
reduced;  Gordi  and  Trumper  (1938)  and 
Kleinfeld  and  Tabershaw  (1955)  all 
advocated  a  TWA  of  10  ppm  for  carbon 
disulfide  on  the  basis  of  its  adverse 
neurological  effects.  In  light  of  these 
recommendations  and  the  reports  of 
adverse  cardiovascular  effects  in 
workers  exposed  to  "relatively  low 
concentrations."  the  ACGIH  (1986) 
reconunended  a  TLV  of  10  ppm  TWA. 
However.  NIOSH  (1977)  considered  10 
ppm  to  be  the  "lowest  concentration 
causing  demonstrated  adverse  health 
effects"  (p.  137),  and  believed  it 
necessary  to  apply  a  safety  factor 
because  "coronary  heart  disease 
fi«quently  results  in  sudden  death"  (p. 
137).  Therefore,  NIOSH  recommended  a 
•  10-hour  TWA  of  1  ppm  with  a  15-minute 
short-term  limit  of  10  ppm  with  a  15- 
minute  short-term  limit  of  10  ppm  to 
protect  against  acute  neurological 
effects  associated  with  exposure  to  high 
concentrations  of  carbon  disulfide. 

OSHA  preliminarily  concludes  that 
the  epidemiological  studies  showing 
neurological  and  cardiovascular  disease 
among  workers  exposed  to  9  ppm  and  to 
between  10  and  40  ppm  demonstrate 
that  a  risk  exists  at  the  current  OSHA 
TWA  PEL  of  20  ppm  for  carbon 
disulfide.  OSHA  believes  that  the 
reduction  of  the  current  PEL  from  20 
ppm  to  a  1-ppm  TWA  and  a  10-ppm  15- 


211 


Fedwl  Rb^Mm  /  Vol-  53.  No.  109  /  Tuegday,  June  7.  1968  /  Propoged  Rulea 


Fedefal  Re^ster  /  Vol.  53,  No.  109  /  Tuesday.  June  7.  1988  /  Proposed  Rules 


21069 


minute  STEL  is  essential  to  reduce  the 
risk  of  adverse  effects  on  the 
cardiovascular  and  neurological  systems 
caused  by  exposure  to  carbon  disulfide 
at  the  existing  PEL  Because  there  are 
reports  of  cardiovascular  and 
biochemical  dianges  at  levels  below  the 
ACCIITs  Umit,  the  10-ppm  TLV  does  not 
provide  adequate  protection.  OSHA  is 
proposing  die  NIOSH  recommendations 
of  a  1-ppm  TWA  and  a  10-ppm  STEL  as 
the  pomissible  exposure  limits.  The 
health  evidence  forms  a  reasonable 
basis  for  proposing  a  revision  to  diis 
level.  At  the  time  of  the  final  rule.  OSHA 
will  establish  a  new  limit  for  carbon 
disulfide  if  the  Agency  determines  that 
this  limit  will  sutMtantially  reduce 
significant  risk. 

CHLOROPENTAFLUOROBTHANE 

CAS:  7S-15-3:  Chemical  Fonnnla:  QCRCFi 

H.&  NO.  1087 

OSHA  has  no  current  limit  for 
chloropentafluoroethane  {FC-1151;  the 
ACGIH  recommends  a  TLV-TWA  of 
1000  ppm  for  this  coloriess,  odorless  gas. 

Chloropentafluoroethane  vapors  have 
rather  low  acute  toxicity.  In  dogs  and 
rats,  gastrointestinal  absorption 
following  intragastric  intubation  has 
been  shown  to  be  minimal  (Terrill  1974; 
Clayton.  Hood,  Nick,  and  Waritz  1966). 
The  inhalation  toxicity  for  this 
compound  is  very  low;  rats  exposed  to 
800,000  ppm  for  4  hours  showed  no 
clinical  or  histopathologic  effects 
(Qayton.  Hood.  Nick,  and  Waritz  1966). 
Rats  and  guinea  pigs  showed  no  adverse 
clinical  effects  at  inhalation  levels  of 
600,000  ppm  for  2  hours  (Weigand  1971), 
and  guinea  pigs  exposed  to  200,000  ppm 
for  varying  intervals  also  exhibited  no 
adverse  signs  (Breen  and  Wallis  1963). 
Rats.  mice,  rabbits  and  dogs  have  also 
demonstrated  that  FC-115  has  a  very 
low  subchronic  inhalation  toxicity. 
These  species  have  tolerated  6-hoar 
daily  exposures  of  100,000  ppm  for  90 
days  without  adverse  effects  (Clayton, 
Hood.  Nick,  and  Waritz  1971).  and 
laboratory  animals  have  tolerated  doses 
of  200,000  ppm  for  3.5  hours  daily.  5  days 
per  week,  for  4  weeks  (Weigand  1971).  " 
The  potential  for  cardiac  sensitization 
appears  to  be  very  low  for  FC-115;  only 
one  of  13  onanesthetized  dogs  showed 
cardiac  sensitization  after  exposure  to 
150,000  ppm  intravenously  (TVochimoicz, 
Azar,  TerriU,  and  MuUin  1974). 
However,  several  otiier  studies  indicate 
that  unanestiietized  dogs,  rats,  and 
monkeys  receiving  dosages  between 
100,000  ppm  and  200,000  ppm  may  show 
increased  blood  pressure,  accelerated 
heart  rate,  myocardial  depression,  or 
altered  pulmonary  effects  imder  certain 
conditions  (Belej  and  Aviado  1975; 
Friedman.  Cammarato,  and  Aviado  1973; 


Aviado  and  Bel«j  1975).  There  are  no 
reports  of  nratagenic  teratogenic  or 
carcinogenic  toxicities  in  these  studies. 

OSHA  is  proposing  an  84ipur  TWA 
permissible  exposure  limit  of  1000  jqira 
for  chloropentafluoroethane.  The 
Agency  prelimiaarily  concludes  that  this 
limit  will  protect  wwkers  bom  the  risk 
of  cardiac  effects  at  the  extremely  hi^ 
levels  permitted  by  the  absence  of  any 
OSHA  limit  Hie  health  evidence  forms 
a  reasonable  basis  for  proposing  a  new 
limit  for  chloropentafluoroethane.  At  the 
time  of  the  final  rule,  OSHA  will 
promulgate  a  new  limit  if  the  Agency 
detprmines  that  this  limit.virill 
substantially  reduce  significant  risk. 

ETHYLENE  GLYCOL  DINTTRATE 
CAS:  628-06-6;  Chemical  Fonnula: 

CHtH«(NO,)> 
H.S.  No.  1170 

NITROGLYCERIN 

CAS:  55-63-0:  Chemical  Formula: 

CHiNQiCHNO>NO> 
H.S.  Na  1280 

The  current  OSHA  PElj  for  ethylene 
glycol  dinitrate  (EGDN)  and 
nitro^yoerin  (NG)  are  ceilings  of  0.2 
ppm  (1  mg/m*  and  2  mg/m", 
respectively,  with  skin  notations).  The 
ACGIH  (1986)  has  established  a  TWA  of 
0.05  ppm  (0.3  mg/m')  for  EGDN  and  a 
TWA  of  0.05  ppm  (a05  mg/m»)  for  NG, 
both  with  skin  notations,  to  protect 
against  the  hypotension  and  headaches 
caused  in  occupationally  exposed 
populations  by  the  vasodilatory  effects 
of  these  substances.  NIOSH 
recommends  a  20-minute  ceiling  of  0.1 
mg/m*  for  both  of  these  substances. 

Most  occupational  exposures  to 
EGDN  actually  involve  mixtures  of 
EGDN  and  nitroglycerin  (NG).  Because 
EGDN  is  160  times  more  volatile  than 
nitroglycerin,  and  most  of  the  mixtures 
of  these  two  substances  used  in  industry 
consist  of  80  to  80  percent  EGDN,  the 
adverse  effects  associated  with 
inhalation  of  such  mixtures  can  be 
attributed  primarily  to  EGDN. 

Trainor  and  )ones  (1986)  reported  that 
exposure  to  EGDN:NG  at  a  level  of  0J7 
mg/m*  for  25  minutes  was  sufficient  to 
produce  decreased  blood  pressure  and  a 
slight  headache  in  humans.  The  authors 
also  reported  that  workers  at  a 
munitions  plant  developed  headaches 
when  exposed  to  EGDN:NG 
concentrations  between  0.1  and  0.53  mg/ 
m*  (0.36  mg/m*  average).  Morikawa  et 
aL  (1067)  found  Aat  workers  in  an 
explosives  plant  exposed  to  low 
concentrations  of  EGDN:NG  (0.066  ppm 
was  the  hi^est  average  level]  had  a 
much  higher  incidence  of  abnormal 
pulse  waves  than  controls  (143  out  of 
1.271  versus  0  out  of  175).  (Abnormal 
pulse  waves  often  indicate  a  clinically 


significant  defect  bi  the  functioning  of 
th^eart  and/or  circulatory  S3rstem 
(Brannwald  1978).) 

In  its  Criteria  Document  for  NG  and 
EGDN,  NIOSH  [197(ib)  refers  to  a  report 
of  a  dynamite  worker  who  died  when 
exposed  to  ECSDNJJG  concentrations 
between  a3  and  1^  mg/m*.  and  to 
another  report  of  two  woiicers  who  died 
suddenly  following  exposure  to 
EGDN:NG  at  concentrations  ranging 
fi-om  1.7  to  2.7  mg/m*.  NIOSH  (1978) 
observed  that  skhi  absorption  may  have 
contributed  significantly  to  these  deaths. 

Based  on  the  evidence  described 
above,  the  ACGIH  recommended  a  0.05- 
ppm  TLV-TWA  and  a  ai-ppm  TLV- 
STEL  in  1981.  Because  the  studies  relied 
on  were  primarily  reports  of  adverse 
effects  resulting  from  chronic  exposure, 
ACGIH  adopted  the  TLV-TWA  without 
the  STEL  in  1983.  After  reviewing  the 
same  evidence,  NIO^  (1978)  concluded 
that  exposure  to  EGDNJ4G  should  be 
controlled  to  a  level  below  that 
associated  with  vasodilation,  whidi  is 
the  most  sensitive  indicator  of  toxicity. 
Relying  primarily  on  the  Trainor  and 
Jones  (1966)  stud^,  NIOSH  conchided 
that  workers  exposed  to  or  below  0.1 
mg/m'  will  not  develop  vasodilation,  as 
indicated  by  tiie  development  of 
headadie.  Because  vasodilation  and 
associated  headache  were  found  to 
occur  even  on  short-term  exposure  to 
EGDNrNG.  NIOSH  recommended  a  20- 
minute  short-term  limit  of  0.1  mg/m* 
approximately  0.01  ppm). 

Hypotension  and  headache  have  been 
observed  in  populations  exposed  below 
0.5  mg/m'.  and  fatalities  have  occurred 
at  EGDNiNG  exposures'of  between  a3 
and  1.4  mg/m*  in  one  instance,  and 
between  1.7  and  2.7  mg/m*  in  another. 
OSHA's  existing  standard  is  0.3  mg/m*. 
as  is  the  ACGIH  TLV.  Since  worker 
deaths  have  occurred  at  or  near  the 
current  PEL,  OSHA  proposes  adoption 
of  the  more  stringent  ai-mg/m*  (0.01- 
ppm)  NIOSH  short-term  limit  as  the  PEL 
to  prevent  fatalities  and  protect  against 
adverse  healtii  effects.  It  should  be 
noted  that  toxicity  can  be  produced 
readily  through  the  skin,  and  therefore 
the  recommended  environmental  limit  is 
protective  only  if  skin  contact  is 
prevented.  The  health  evidence  forms  a 
reasonable  basis  for  proposing  a 
revision  to  this  level  At  the  time  of  the 
final  rule,  OSHA  will  establish  a  new 
limit  for  ethsrlane  glycol  dinitrate  and 
nitroglycerin  if  the  Agency  determines 
that  tMs  Hniit  will  substantially  reduce 
significant  risk. 

FLUOROTRICHLOROMETHANE 
CAS:  75-69-4;  Chemical  Formula:  CCUF 
H.S.  No.  1180 


Fluorotrichloromethane.  also  known 
as  PC-11,  is  a  member  of  a  large  family 
of  chemicals,  the  chlorofluorocaihons. 
The  current  OSHA  PEL  is  an  8-hour 
TWA  of  1000  ppm.  NIOSH  has  no  REL 
for  fluorotrichloromethane.  OSHA 
proposes  that  the  standard  be  revised  to 
a  ceiling  limit  of  1000  ppm,  which 
corresponds  to  the  current  ACGIH  TLV 
for  this  substance. 

Inhalation  of  lai^  doses  of  FC-11  has 
caused  cardiac  sensitization  and  death 
in  humans.  Experimental  mice  that 
inhaled  aerosol  containing  10  percent 
FC-11  exhibited  cardiac  anl^thmias.  In 
the  same  study,  dogs  that  inhaled 
aerosol  containing  2.5  percent  FC-11 
had  decreased  myocardial  function; 
monkeys  that  inhaled  an  aerosol 
containing  5  percent  FC-11  developed 
tachycardia  and  hypotension  (NRC 
1977). 

Exposure  to  5000  ppm  FC-11  has 
induced  cardiac  sensitization  and 
arrhythmia  in  dogs  that  were 
intravenously  injected  with  epinephrine 
(Reinhardt,  Azar.  Maxfield  et  al.  1971). 
Jenkins,  Jonea,  Coon,  and  Siegel  (1970) 
found  that  four  species  of  animals 
(monkeys,  dogs,  rats,  and  guinea  pigs) 
suffered  ho  ill  effects  after  90  days  of 
continuous  exposure  to  1000  ppm  FC-11. 

Because  1000  ppm  appears  to 
represent  a  no^effect  level  for  FC-11. 
OSHA  recommends  a  ceiling  of  1000 
ppm,  which  will  provide  workers  with  a 
greater  margin  pf  safety  against  cardiac 
sensitization  than  the  Agency's  current 
1000-ppm  8-hour  TWA.  The  cardiac 
sensitization  exhibited  by  FC-11- 
exposed  animals  is  an  acute  effect. 
OSHA's  current  1000-ppm  TWA  PEL 
would  permit  workers  to  be  exposed  to 
short-term  concentrations  of  FC-11  that 
are  sufficienUy  high  to  sensitize  the 
heart  to  sympathomimetic  amines. 
Accordingly,  OSHA  finds  that,  at  the 
current  limit,  workers  are  at  risk  of 
experiencing  arrhythmia.  Reducing  this 
to  a  1000-ppm  ceiling  limit  (the  observed 
no-effect  level  in  animals)  should  ensure 
that  no  worker  is  placed  at  risk  of 
cardiac  sensitization  as  a  result  of 
exposure  to  FC-11.  Therefore  OSHA  is 
proposing  to  revise  its  1000-ppm  TWA- 
PEL  for  this  substance  to  a  1000-ppm 
ceiling  value.  The  health  evidence  forms 
a  reasonable  basis  for  proposing  a 
revision  to  this  level.  At  the  time  of  the 
final  rule,  OSHA  will  establish  a  new 
limit  for  fluorotrichloromethane  if  the 
Agency  determines  that  this  limit  will 
substantially  reduce  significant  risk. 

SODIUM  AZIDE 

CAS:  28628-22-8;  Chemical  Fonnula:  NaN« 

H.S.  No.  1364 


There  is  no  current  OSHA  PEL  for 
sodium  azide  and  NIOSH  also  has  no 
REL  for  this  substance.  The  ACGIH 
(1986)  recommends  ceiling  limits  of  0.1 
ppm  for  sodium  azide  (as  hydrazoic  acid 
vapor),  or  0.3  mg/m*  as  NaNs). 

Sodium  azide.is  known  to  produce 
hypotension  in  laborattiry  ai^als  and 
humans.  An  intravenous  doSe  of  1  mg/ 
kg  has  been  reported  to  lower  blood 
pressure  in  cats  (Graham  1940).  In  the 
1050s;  the  medicinal  usefulness  of 
sodium  azide  as  a  hypotensive  agent 
was  tested  in  30  hypertensive  patients. 
Their  hypertension  was  reduced,  but 
observed  side  effects  included 
headaches;  in  addition.  20  of  30  patients 
developed  increased  sensitivity  to 
sodium  azide.  necessitating  a  reduction 
in  the  dose  (Black  et  al.  1954). 

Acute  inhalation  by  humans  of 
hydrazoic  acid  vapor  (which  forms 
when  sodium  azide  contacts  water) 
results  in  lowered  blood  pressure,  eye 
irritation,  bronchitis,  headache, 
weakness,  and  collapse  (Fairhall  et  al. 
1943;  Graham  1949).  The  exposure  levels 
that  produce  these  effects  were  not 
reported  by  these  authors.  Haas  and 
Marsh  (1970)  report  that  exposure  to 
concentrations  of  hydrazoic  acid  vapor 
as  low  as  0.5  ppm  "cause  some 
discomfort  to  laboratory  personnel." 

Because  of  its  hypotensive  effect  in 
humans,  OSHA  believes  that  a  limit 
should  be  established  for  sodium  azide 
that  will  reduce  the  risk  posed  to 
workers  at  the  previously  uncontrolled 
levels  of  this  substance  permitted  in  the 
workplace.  To  reduce  this  risk 
substantially,  OSHA  is  proposing  to 
establish  a  ceiling  limit  of  0.1  ppm  HNs 
(0.3  mg/m'  NAN3)  for  sodium  azide.  The 
health  evidence  forms  a  reasonable 
basis  for  proposing  a  new  limit  for 
sodium  azide.  At  tiie  time  of  the  final 
rule,  OSHA  will  promulgate  a  new  limit 
if  the  Agency  determines  that  this  limit 
will  substantially  reduce  significant  risk. 

1.1.2-TRICHLORO-l,2,2- 

TRIFLUOROETHANE 
CAS:  76-13-1;  Chemical  Formula:  CCkFCClFa 
H.S.  No.  1403 

1.1.2-Trichloro-l,2.2-trifluoroethane 
(FC-113)  is  a  member  of  the 
chlorofluorocarbon  family.  The  current 
OSHA  PEL  is  an  8-hour  TWA  of  1000 
ppm.  The  ACGIH  has  an  8-hour  TLV- 
TWA  of  1000  ppm  and  a  l5-minute  STEL 
of  1250  ppm.  NIOSH  has  no  REL  for 
1.1.2-trichloro-l,2.2-trifluoroethane. 

Cardiac  sensitization  following  the 
administration  of  epinephrine  is  the 
most  significant  effect  observed  after 
exposure  to  FC-113.  Reinhardt,  MuUin, 
and  Maxfield  (1973)  observed  that  10  out 


of  29  dogs  exposed  to  5000  ppm  FC-113 

for  5  minutes  and  simultaneously 
injected  with  epinephrine  developed 
serious  arrhythmias.  Similar 
experiments  in  which  the  dogs  were 
exposed  to  2000  to  2500  ppm  of  this 
substance  for  longer  periods  of  time 
(from  one-half  to  6  hours]  and 
administered  epinephrine  resulted 
occasionally  in  arrhythmia  (Aviado 
1975).  However,  when  the  experiment 
was  repeated  using  four  6-hour 
exposures  to  1000  ppm  in  conjunction 
with  an  injection  of  epinephrine,  no 
arrhythmias  were  observed. 

A  study  by  Stopps  and  McLaughlin 
(1967)  of  human  volunteers  revealed  that 
exposure  to  2500  ppm  FC-113  resulted  in 
impairment  of  psychomotor  performance 
(described  as  loss  of  ability  to 
concentrate  and  lethargy).  This  effect 
was  not  observed  at  concentrations 
below  2500  ppm. 

The  evidence  described  above 
demonstrates  that  FC-113  can  exert 
toxic  effects  at  levels  of  exposure 
comparable  to  the  levels  that  are 
permitted  by  excursions  above  the 
current  OSHA  TWA  of  1000  ppm;  thus,  , 
current  levels  pose  a  risk  of  cardiac 
sensitization  to  exposed  workers.  OSHA 
finds  that  a  STEL  of  1250  ppm  will 
provide  a  wider  margin  of  safety  against 
cardiac  sensitization  and  impaired 
psychomotor  performance  by  limiting 
the  potentially  high,  short-term 
exposures  currently  permitted  by  the  6- 
hour  TWA.  OSHA  believes  that 
estabUshing  a  STEL  of  1250  ppm  will 
reduce  this  risk  of  FC-113-induced 
cardiovascular  toxicity.  The  health 
evidence  forms  a  reasonable  basis  for 
proposing  a  revision  to  this  level.  At  the 
time  of  the  final  rule,  OSHA  will 
establish  a  new  limit  for  1,1,2-trichloro- 
1.2.2-trifluoroethane.if  the  Agency 
determines  that  this  limit  will 
substantially  reduce  significant  risk. 

Preliminary  Conclusions 

Of  all  the  physiological  systems,  the 
cardiovascular  system  is  especially 
vulnerable  to  occupational  hazards 
because  cardiovascular  diseases  are 
already  so  prevalent  in  our  society. 
According  to  Levy  (1985).  "an  estimated 
40  million  Americans  have  some  form  of 
cardiovascular  disease."  The  major  risk 
factors,  as  revealed  by  epidemiology. 
.  are  age,  male  sex.  hypertension, 
cigarette  smoking,  the  existence  of  low- 
density  and  high-density  plasma 
lipoproteins,  cholesterol,  and  diabetes 
(Levy  1985).  Many  American  workers 
exposed  to  the  chemicals  grouped  here 
on  the  basis  of  their  cardiovascular 


21690 


Federal  Register  /  Vol.  53.  Na  109  /  Tuesday.  June  7,  1988  /  Proposed  Rules 


Federal  Register  /  Vol.  53.  Na  109  /  Tuesday.  June  7, 1988  /  Proposed  Rules 


UMI 


21M1 


effects  have  one  or  more  of  fteee  risk 
factors  and  an  therefore  particularly 
susceptible  to  exposure  to 
cardiovascular  toxicants.  Aldrou^  the 
precise  interactioiu  aiaong  these  risk 
factors  and  exposores  to  cardiovascular 
toxins  are  difficult  to  demonstrate  with 
accuracy,  few  would  argue  that  they  do 
not  occw. 

OSHA  preliminarily  concludes  that 
the  potential  for  cardiovascular  system 
damage  associated  with  exposure  to 
these  cardiac  sensitizers,  vasodilators, 
and  adierosclerosis-causing  substances 
poses  a  risk  to  employees  in  a  broad 
range  of  workplaces.  The  e^cts 
experienced  by  exposed  workers  range 
from  anhythmia,  low  blood  pressure, 
stroke,  and  blockage  of  the  flow  of 
blood  to  the  myocardium.  Reducing  the 
exposure  limits  for  these  cardiovascular 
toxins  from  levels  where  such  effects 
could  occur  to  concentrations  where 
their  occurrence  is  unlikely  will 
substantially  reduce  these  risks.  OSHA 
believes.that  the  health  evidence  for 
these  cardiovascular  toxins  forms  a 
reasonable  basis  for  proposing  new  or 
revised  limits.  At  the  time  of  the  final 
rule,  OSHA  will  establish  new  or 
revised  Hraits  for  these  substances  if  the 
Agency  determines  that  such  limits  will 
substantially  reduce  significant  risk. 

6.  Substances  for  Which  Proposed 


Limits  Are  Based  od  Avoidance  of 
Systemic  Toxicity 

IntroducUoa 

For  a  naanber  of  sabetanoes.  OSHA's 
proposed  lisaits  are  based  piiaiarily  on 
evidence  that  exposure  to  these 
substances  is  associated  with  general 
systemic  toxicity.  TUs  poiq)  of 
substances  is  onique  among  the 
groupings  discussed  so  far  in  that  no 
single  low-dose  target  organ  system  can 
be  identified  for  time  chemicals. 
Instead,  tliese  substances  have  been 
shown  either  to  affect  several  oi^gan 
systems  simuitaneovsty  or  to  cause  a 
variety  of  nonspecific  adverse  signs  and 
symptoms  that  are  indicative  of  general 
toxicity. 

The  33  substances  belonging  to  this 
group  and  their  CAS  numbers,  HS 
numbers,  current  PELs.  ACGIH  TLVs, 
and  RELs  are  shown  in  Table  C8-1. 
OSHA  is  proposing  to  establish 
exposure  limits  foft  17  substances  in  this 
group  for  which  there  are  currently  no  Z 
table  limits.  OSHA  is  also  proposing  to 
retain  the  Agency's  PELs  for  ei^t 
substances  and  to  add  STEla  to  them. 
For  five  substances.  OSHA  is  pn^osing 
to  lower  its  existing  TWA  PQ^.  For  two 
additional  substances  that  have  existing 
TWA  PELs.  OSHA  is  proposing  to  delete 
the  TWA  PELs  and  to  adopt  ceiling 
values  instead.  For  one  remaining 


substance,  OSHA  is  proposing  to  delete 
its  existing  oeiHag  Bmit  and  to  adopt  a 
new  TWA  PEL  NI06H  recommends 
limits  for  11  of  the  substances  that  differ 
in  some  respects  from  the  ACGIH  TLVs. 

Osacription  of  the  Health  Effects 

For  each  sabetance  included  in  this 
grouping,  limits  have  been  established 
to  protect  agafatst  a  variety  of  adverse 
expoeme-fotated  effects  that  are 
manifested  at  multiple  target  organ  sites. 
In  some  instances,  the  nature  of  the 
toxic  effects  associated  with  exposure  is 
well-defined  and  clearly  understood  (for 
example,  CMS  depression,  histological 
organ  changes,  emlnyotoxicity. 
methemoglobinemia,  conjunctivitis).  The 
effects  of  exposure  to  odter  substances 
in  this  group,  however,  have  been 
demonstrated  only  by  such  nonspecific 
indicators  as  wei^t  loss  or  decreased 
weight  gain,  letluugy.  loss  of  appetite, 
novousness,  or  gastrointestinal 
disturbances.  Although  the  ^>ecifidty  of 
the  systemic  efiiect  caused  by  exposure 
to  the  substances  in  this  group  may 
vary,  all  of  these  substances  have  been 
shown  to  be  biologically  active  in 
manunalian  species,  to  interfere 
significantiy  with  biological  processes, 
and  to  impair  normal  organ  functitm. 

cooc  4sie-aMi 


TABLE  C8-1.    Substances  for  Irfhich  Limits  Are  Based 
on  Avoidance  of  Systemic  Toxicity 


H.S.  Number/ 
Chemical  Name 


CAS  No.        Current  PEL*  ACGIH  TLV** 


NIOSH  REL*»* 


1005  Acetonitrile* 


75-OS-8  .  40  ppm  TUA      40  ppm  TWA         20  ppm  TUA 

60  ppm  STEL,  Skin 


1006  Acetyl  sal  icy lie 

50-78-2 

— 

5  mg/m  TWA 

acid  (Aspirin) 

1019  Aluminum 

7429-90-5 

—  ■   \ 

5  ag/a    TWA 

(Welding  fumes) 

• 

1046  2-Butoxy  ethanol 

111-76-2 

50  ppm  TUA. 

25  ppm  TWA, 

. 

Skin 

Skin 

133-06-2 

— 

5  mg/m  TWA 

126-99-8 

25  ppm  TWA, 

10  ppm  TWA, 

Skin 

Skin 

1052  n-Butyl  glycidyl  ether  2426-08-6   50  f^  TWA 

K)67  Captan 
1088  Chloroprene 


1109  Cyclohexylamine  108-91-8 

1112  Cyhexatin  13121-70-5 

1120  2-N-Dibuty1afflino-  102-81-8 
ethanol 


25  ppm  TUA 


5.6  ppm  Ceiling 
(15  min) 


1  ppm  Ceiling 
(15  min) 


10  ppm  TWA 

5  mg/m  TWA 

2  ppm  TWA, 
Skin 
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TABLE  C8-1.  Substdnces  for  Uhich  LimUs  Are  Based  on  . 
Avoidance  of  Systemic  Toxicity  (continued) 

H.S.  NuRber/              ! 
Chemical  Name            CAS  No.  - 

Current  PEL* 

AC6IH  TLV** 

NIOSH  REL*** 

1139  Oiglycidyl  ether      2238-07-5 

0.5  ppm  Ceiling 

0.1  ppm  TUA 

0.2  ppm  Ceiling 

(ISmin) 

1159  Ethanolamine          141-43-5 

3  ppm  TtM 

3  ppm  TUA 

— 

k 

• 

6  ppm  STEL 

. 

1167  Ethylene  chlorohydrin   10 

1 

ir-07-3 

5  ppm  TtM. 
Skin 

1  ppm  Ceiling, 
Skin 

"• 

1189  Glycidol            5S 

►-52-5 

50  ppm  TUA 

25  ppm  TtM 

# 

1198  Hexafluoroacetone      68^ 

1-16-2 

.M. 

6.1  ppm  TVM, 

^^ 

"  • 

.  * 

Skin 

1207  Hydrogen  cyanide*      7^ 

1-90-8 

10  ppm  TUM, 

10  ppm  Ceiling, 

4.7  ppm  Ceiling 

. 

Skin 

Skin 

(lOmin) 

1210  Ifydrogenated        6178) 

^-32-7 

— 

0.5  ppm  TMA 

-  *. 

terpttenyls 
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1223  2-Isopropoxyethanol  109-59-1      - 

1227  Isopropyl  glycidyl  4016-14-2   SO  ppm  TUA 
ether  j 

1273  4,4* -Methylene  bis  101-14*4     — 
(2-chloroani1ine) 


25  ppm  TUA 

— — 

50  ppm  TWA 

50  ppm  Ceiling 

75  ppm  STEL 

(15min) 

0.02  ppm  TUA 

3  ag/m    TUA 

(0.22  ns/m^). 

(Lowest  detecUble 

Skin 

limit) 

TABLE  C8-1.  Substances  for  Uhich  Limits  Are  Based  on 
Avoidance  of  Systemic  Toxicity  (continued) 


H.S.  Number/ 
Chemical  Name 


CAS  No.    Current  PEL*     ACGIH  TLV** 


1317  Phenyl hydrazine 


100-63-0 


1318  Phenyl phosphine 

1 

1321  Phosphine 

1330  Piperazine  dihydro- 
chloride 

1340  n-Propyl  nitrate 
1366  Sodium  fluoroacetate 


1412  Trimethylbenzene  25551-13-7 

1416  Tungsten  Compounds  ,7440-33-7 

(insoluble)  < 

1417  Tungsten  Compounds  7440-33-7 

(soluble) 


5  ppm  TUA, 
Skin 


638-21-1 


7803-51-2   0.3  ppm  TUA 


142-64-3 


627-13-4   25  ppm  TUA 


62-74-8   0.05  mg/a 
TUA.  Skin 


5  ppm  TWA 
10  ppm  STEL, 
Skin 

0.05  ppm  Ceiling 

0.3  ppm  TUA 
1  ppm  STEL 

5  mg/m^  TUA 


25  ppm  TUA 
40  ppm  STEL 


0.05  mg/m  TUA 

3 
0. 15  mg/m  STEL, 

Skin 


25  ppm  TUA 


5  mg/m  TWA 

3 
10  mg/m  STEL 


1  mg/m  TUA 
3  mg/m  STEL 


NIOSH  REL*** 


0.14  ppm  Ceiling 
(120  mi n) 


5  mg/m  TUA 


1  mg/m  TUA 


UMI 
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TABLE  C8-1.    Substances  for  Which  Liwits  Are  Based  on 
Avoidance  of  Systemic  Toxicity  (continued) 


H.S.  Number/ 
Chenical  Heme 


CAS  No.        Current  PEL* 


ACGIH  TLV** 


NIOSH  REL*** 


1428  Virtylidene  chloride 


1430  Uelding  funes 

(Total  particulate) 


75-35-4 


1437  Zinc  oxide  (Fume) 


1314-13-2   Smg/m'^TWA 


1439  Zirconium  conpounds    7440-67-7   5  mg/m  THA 


S  ppm  TWA 
20  ppm  STEL 

5  mg/m  TUA 

5  mg/m^  TWA 
10  mg/m^  STEL 

5  mg/m"'  TWA 
10  mg^n^  STEL 


Lowest  feasible 
level 


5  mg/m  TUA 

3 
15  mg/m  Ceiling 

(15  min) 


*  OSIiA's  TWA  limits  ar^  for  8-hour  exposures;  its  STELs  are  for  the  durations  specified;  and  its 
ceiling  are  peaks  not  to  be  exceeded  for  any  period  of  time. 

**  The  ACGIH  TWA-TLV  is  for  an  8-hour  exposure;  its  STELs  are  15-minute  limits  not  to  be  exceeded 
more  than  4  times  per  day  with  a  minimun  of  60  minutes  between  successive  STEL  exposures-  and 
Its  ceilings  are  peaks  not  to  be  exceeded. for  any  period  of  time. 

***  NIOSH  TWA  limits  ire  for  10-hour  exposures  unless  otherwise  specified,  and  its  ceilings  are 
peaks  not  to  be  exceeded  for  any  period  of  time  unless  a  duration  is  specified  in  parentheses. 

*  Proposed  limit  is  the  NIOSH  REL. 
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Table Q&rZsununaEizes the  toxic 
effects  reported  ip  humans  and 
experimental  animals  to  support  the 
establishment  of  limits  for  tiiese 
substances.  This  table  shows  the  variety 
of  adverse  health  effects  that  adoption 
of  the  proposed  limits  wriil  minimize  or 
prevent  Tlie  table  also  shows  ibaU  for 
the  vast  majority  of  substances  in  this 
group,  the  risks  of  exposure  have  been 
defined  in  studies  of  humans  or  animals 
and  are  known  to  include  respiratory 
effects,  neurological  effects,  adverse 
effects  on  the  reproductive  system, 
organ  damage,  hematopoietic  effects, 
sensitization,  and  mucosal  irritation.  All 
of  these  effects  are  indicative  of 
generalized  systemic  effects  rather  than 
,  localized  effects  occurring  at  the  site  of 
chemical  contact. 


Dose-Response  Relationships  and 
Systemic  Ef^ts 

As  Table  CA-Z  shows,  adverse  toxic 
reactions  have  been  reported  to  occur  in 
humans  for  18  of  the  33  substances  in 
this  group;  thus,  for  more  than  half  of 
these  substances,  it  has  been 
established  conclusively  that  exposure 
is  associated  with  adverse  health  effects 
in  humans.  Experimental  animsil  data 
comprise  the  principal  evidence  for  the 
toxicQlogic  action  of  the  remaining 
substances.  As  is  the  case  for  many 
substances  for  which  limits  are  being 
proposed,  apparent  no-observed  effect 
levels,  suiqilemented  by  the  use  of  an 
additional  safety  factor  to  take  more 
sensitive  individuals  into  account, 
provide  die  basis  for  setting  lindts.  The 


systemic  toxic  effects  caused  by 
exposure  to  substances  in  this  group 
appear  to  follow  an  NOE  dose-response 
pattern.  That  is,  as  intensity  and/or 
duration  of  exposure  decreases,  the 
severity  of  the  effect  on  organ  systems 
also  decreases  until  a  point  is  reached 
where  there  is  no  detectable  effect,  at 
least  at  observable  levels,  on  organ 
systems  at  or  below  the  NOE  level.  No- 
effect  exposure  levels  have  been 
identified  In  humans  and  animals  for 
several  of  the  substances  in  this  group; 
where  no-effect  levels  have  been 
identified  (i.e.,  for  diglycidyl  ether  and 
phenylphosphine),  they  have  provided 
the  primary  basis  for  the  proposed 
limits. 


TABU  C8-2.'-SUMMARY  OF  AOV^^  HEALTH  EFFECTS  REPORTED  FOR  SUBSTANCES  PROOUCtNG  GEt4ERAL  SySTEMK:  TOXlCrTY 


H.S.  No./Chemlcil  riams 


Effeda  raportsd  In  humans 


Effacta  ropoftad  In  animali 


1006  Acetonitrile.. 


lOOSAcetytstfcyicaciil.. 


1019  Alumlnuni  weidmg  fumea.. 
1046  2-SMxti  ethanol 


.1052  n-Butyl  glycidyl  ettw. 


1066  Chkxoprane.. 


1109  Cydohexylamine 

1112  Oytwxalin 

1 120  2-N-OaMty<anMnoemano(:. 


TlQhlnaaa  in  ctiaal .>«._.. 

Flushing  of  laos ™....~..™... 

Mucooal  killalion.:..;.._.....„...„.. 
Raapiraiory  aSarglc  reaponae.. 

Inlamal  blaecing 

No( 

MM  a6nsoiy  kritatidn  .'..._....„.. 

DennaWia,  sidn  aensHizaiion.. 
RscuiT^nt  uflicana.. 

CNS  depreaalon „„ 

Lung,  Ivor,  Udney  ini|ury . 
Con^undMSa,  nacroaia  of  cocnoa.. 

LonMring  o(  blood  praaaure 

Acuta  toxicity «_„.._. 

SenaMization.. 
No( 


No  data.. 


1139  Diglycidyl  ether.. 


11S9Ethan(Dlamine~ 


No  data. 


Embryotoidcity. 

Teratogenicity  at  matemaNy  toxic  doaet. 
Uver,  bldbd  count  changes. 
Teratogenicity  at  "very  large"  doses. 


Respiratory  effects. 

Severe  hemogbbinurk:  lung.  Wdney,  Nver  ctwnges. 

Hemolytic  anoinia,  Incraaaed  osmotic  fragility  in  erythrocytes 

DeMum.  depression. 

Decreased  fertiity  index  in  males. 

Polyploid  carcinoma  of  duodenum. 

"Mineral  systemic  effect" 


Mutagenic  and  reproductive  effects. 

Microscopic  char«ges  In  Nver,  ludney.  adrenal  glands. 

Weight  loes. 

Elevated  Nver-  and  l(idney-to-t>ody.weight  ratios. 

CNS  depresstoa 

Ctouding  of  cornea. 

Respiratory  trrrtation. 

Hematopoietic  effects. 

Pulmonery,  hepatic,  and  rerul  lesiona. 


1167  Ethylene  chlorohydrln- 


1ie9Qlycido» 

1 196  HerafhionMcetone.. 


Oimagcf  to  Nv^  and  brain  at  lethal  concenira- 
Sons. 

Mucosal  irritation 

Oastrointestinal  dislurtMnces  ....»..««.««....*».«»..•... 

No  data 

Ho  data.- 


No  data.. 


Cyanide  poisoning. 

Wealuiess 

Mucosal  Irritation.-. 

CoMc 

Narvouaneaa. — 
Enlargement  oft 
No  data 


Muooaal  Irritation- 


Temporary  weigfit  loaa. 
Respiratory  depression. 
Uver.ar>d  l(idr>ey  damage. 


Pneumonitia,  emptfysema 

(tonal  dysfunction. 

Increeaed  kmg  nveighL 

Teatlcular  dairwge.  Hematopoietie  effects. 

Fetotoxicity. 

Decraaaed  weight  gala 

Uver,  kidney  damage. 

Lurtg  chahgea,  broncftopneumonla. 

None  reported. 


Anemia. 

I   I  -  ^  n  1,1  II  III  II  I  1,1. 

I  lemogwDSiuna 
Lung  congestion. 
Reduced  weigtit  gsin. 

Hemoglobin  increase. 
Empfi^ematous  ctianges  in  lungs. 
CNS  depressiorv 
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H.S.  Noi/CrWfflicil  nflffw 


1273  4,4--iMlhyten»«B  (2 
1317  Phanytiydrazina.- 


1318  PtwnylphcMpNn*.. 


1321  PhospNno.. 


1330  Piperazine  dihydrocMofide.. 
1340  rvPropyt  nttrate 


1366  Sodium  fkiocoaceMs.. 
1412  TrimelfiyltoraMMu. 


1416  Tungsten  compounds  (insolubie)- 

1417  Tungsten  compounds  (sotubie)...- 

1420  Wiytidene  cNoride. , 


1430  Weidhig  hjmes  (total  p«rtlcuH«a)„ 
1437  Zinc  aoiid0(tume).. 
1439  ZirconiuRi  compounds- 


Hsmetuns . 


Skin 


No  dsta.. 


Pulmonary  edema 
Gutrointesiinal 

Obziness 

Sfcin  bums,  sensitizalion. 
No  data 


No 


Nervousness,  tension. 
AstfimaHc  t)roochltis.. 
Hypochromic  anemia. 
No  data — 


No 


No  data. 


No  data.. 


Blood  vessel  tumors. 

MM  liemolytic  anemie. 


HypersensMMty  to  sound  mk)  touch. 


Not 
CyanosiB. 

MeSwwogloljinemla. 
Hypolenaion. 


Fluctuation  in  growth  rate. 


Lymphopenia,  neutropliJIia. 


Groaa  chaneM  in  Nver  and  spleea 

Lung  tiaaua  changes. 

Ganeraizad  caUar  asphyxialian. 

Coic. 

InooordtoailoM. 

Dyapnaa. 


Uver  oal  daganeraflort 
Retaidad  w^)M  gaia 
cinPsyowwpy 

Pufcnontfy  iritilion. 

NodaiL 

Toodc  aNscts  fcom  zirconium  tefrachloride  due  to 


o( 


In  instances  where  no-effect  levels 
have  not  been  reported  (e.g.,  for  n-butyl 
glycidyl  ether,  trimethylbenzene,  and 
acetylsalicylic  acid),  OSHA  has  used 
safety  factors  and  expert  judgment  to 
derive  an  NOE  value. 

The  following  discussions  describe 
OSHA  preliminary  findings  for  thne 
systemic  toxicants.  | 

ACETONITRILE 

CAS:  7S-06-8:  Chemical  Formula:  O^CN 
*H.S.  No.  lOOS 

Acetonitrile  is  most  widely  used  bi 
industry  as  a  specialty  sohfent  and 
chemical  intermediate.  The  current 
occupational  exposure  limit  for 
acetonitrile  is  a  40-ppm  TWA.  The     j 
ACGIH  has  recommended  a  40-ppm 
TLV-TWA  with  a  60-ppm  TLV-STEL,  in 
addition  to  a  skin  notation.  NIOSH 
(1978)  has  also  evaluated  the  toxicity  of 
acetonitrile  and  has  recommended  a 
TWA  limit  of  20  ppm. 

The  only  human  evidence  describing 
the  toxic  effects  associated  with 
exposure  to  acetonitrile  is  a  report  by 
Pozzani  et  al.  (1959).  who  exposed 
himian  subjects  to  acetonitrile  vapor. 


None  of  three  subjects  exposed  to  40 
ppm  for  4  hours  reported  any  adverse 
responses  during  the  e^quwure  period, 
but  one  subject  experienced  slight 
tightness  of  the  chest  a  few  hours  after 
termination  of  exposure  as  well  as  a 
cooling  sensation  in  the  lungs  the 
following  day.  None  of  the  subjects  had 
devated  blood  cyanide  levels;  one 
subject  showed  a  sligbtly  elevated 
urinary  thiocyanate  levri.  Pooani  H  al. 
(19S9)  also  exposed  two  subjects  to  80 
ppm  and  180  ppm  of  acetonitrile  for  4 
hotirs.  Subjects  exposed  to  80  ppm 
reported  no  adverse  response.  One 
iiAiject  exposed  to  160  ppn  experienced 
sli^t  fhishing  of  the  face  and  chest 
tightness  a  few  hours  after  exposure 
(Pozzani  et  aL  1950). 

In  aidmal  studies,  acetonitrile  has 
been  found  to  be  embryotoxic  and 
teratogenic  in  rodents  only  at  expoeora 
levris  sufficiently  high  to  cause  . 
maternal  toxicity  (Berteau  et  al.  1982: 
Willhite  1983).  A  13-week  inhalatioo 
study  conducted  by  the  National 
Toxicology  Program  (Hazelton 
Laboratories  1083)  found  patholo^cal 


changes  in  the  liver  and  some  blood 
changes  in  mice  and  rats  exposed  to    ' 
ooncantrations  of  400  i^ra  acetonitrile. 

The  human  study  by  Pozzani  et  al. 
(1969)  provides  the  primary  basis  for 
both  the  ACGOfs  40-nHD  TWA  «nd  80- 
ppm  STEL  and  NIOSH's  REL  of  20  ppm  . 
(TWA).  In  addition  to  this  study.  NIOSH 
(1978)  cites  a  report  by  Amduir  (1959), 
who  Uivestigated  an  incident  in  which 
10  painters  became  ill  (with  one  death) 
after  using  an  acetonitrile-containiog 
material  in  a  confined  space.  Amdur 
(1969)  reported  no  further  incidents  after 
adequate  ventilation  was  installed  and 
acctonitiile  levels  were  maintained  at 
about  17  ppm.  NIO^  concluded  that 
exposure  to  40  ppm  "produced  miniraal 
effects,  whereas  no  observable  effects 
were  produced  in  humans  at  17  ppm" 
(NIOSH  1978,  p.  97).  Therefore.  NIOSH 
recommended  that  e}qK>sure  not  exceed 
20  i^m  as  a  10-hour  TWA. 

OSHA  proposes  a  20-ppm  PEL  for 
acetonitrile.  Minor  hesltfi  effects  have 
been  reported  at  the  40-ppm  TLV-TWA 
(with  a  eo-ppm  STEL)  level:  the 
identification  of  17  ppm  as  a  no-effect 


i'.' 


level  is  a  major  consideration  in 
selecHon  of  the  20-ppm  REL  value  thai 
the  Agency  proposes  to  adopt.  This 
health  evidence  fonns  a  reasonable 
basis  for  proposing  a  revision  to  this 
level.  At  the  time  of  the  final  rule.  OSHA 
will  establish  a  new  limit  for  acetonitrile 
if  the  Agency  determines  that  this  Umit 
will  substantially  reduce  significant  risk. 
OSHA's  preliminary  feasibiU^  analysis 
is  based  on  limited  data  at  this  level, 
and  additional  feasibility  infonnation  is 
requested  from  the  public. 

ACCTYLSAUCYUC  ACID  (ASPIRIN) 
CAS:  SO-78-2;  Chemical  Formula: 

CH>COOCtH.C(X)H 
H.S.  No.  1006 

There  is  no  current  OSHA  limit  or 
NIOSH  REL  for  acetylsalicylic  acid.  The 
ACGIH  has  established  a  TLV  of  5  mg/ 
m»  as  an  8-hour  TWA. 

The  woric  of  O'Brien  (1968)  reports 
that  a  normal  therapeutic  dose  of  600  mg 
aspirin  will  interfere  with  platelet 
aggregation  in  exposed  subjects  for  a 
period  of  five  days  or  more.  Hart  (1947) 
also  reported  that  ISO  mg  is  the  smallest 
oral  dose  of  acetylsalicylic  add  that  will 
produce  this  effect  Unpublished  data 
fit>m  the  Dow  Chemical  Company  (cited 
in  ACGHIH 1986,  p.  KJ)  indicate  that 
aspirin  concentrations  exceeding  100 
mg/m'  are  tolerated  except  for 
occasional  skin  irritation-  However,  no 
data  are  available  on  the  long-term 
effects  on  organ  systems  of  inhalation 
exposure  to  aspirin.  Secondary  sources 
report  that  aspirin  is  an  acute  irritant  to 
the  gastric  mucosa  and  respiratory  tract 

OSHA  is  proposing  an  8-hour  TWA  of 
5  mg/m'  for  acetylsalicylic  acid.  The 
Agency  preliminarily  concludes  that  this 
limit  will  prevent  blood  effects  and 
gastric  and  respiratory  irritation,  and 
proposes  to  protect  workers  fit>m  these 
adverse  effects  by  reduchig  this 
uncontrolled  risk.  This  health  evidence 
forms  a  reasonable  basis  for  proposing  a 
new  limit  for  acetylsalicylic  acid.  At  the 
time  of  the  final  rule,  OSHA  will 
promulgate  a  new  limit  if  the  Agency 
determines  that  this  limit  will 
substantially  reduce  si^dfloant  risk. 

ALIAONUM  (WELDING  FUMES) 
CAS:  7429-eo-fi:  Chemical  Formula:  Al 
H.S.  No.  1019 

OSHA  currently  has  no  permissible 
exposure  limits  for  aluminum  welding 
fiime.  The  ACGIH  recommends  an  8- 
hour  TLV-TWA  of  5  mg/m*. 

Aluminum  welding  fumes  are 
produced  by  arc-welding  in  a  protective, 
inert  atmosphere  such  as  argon.  Some 
aluminum  fume  is  oreated  by  ^ese  arcs, 
as  is  an  intense  radiation  that  can 
produce  ozone.  Because  workers 
exposed  to  arc  welding  fumes  have 
previously  not  been  protected  by  a 


permissible  exposure  limit  OSHA 
proposes  a  PEL  of  5  mg/m»  TWA  for 
these  welding  fumes.  TTie  Agency 
preliminarily  concludes  that  this  limit 
will  protect  welders  and  other  workers 
in  the  vicinity  of  the  welding  from 
exposure  to  the  significant  irritation 
potentially  associated  with  inhalation  of 
these  fumes.  This  health  evidence  forms 
a  reasonable  basis  for  proposing  a  new 
limit  for  aluminum  (weldii^  fumes).  At 
the  time  of  the  final  rule,  OSHA  will 
promulgate  a  new  limit  if  the  Agency 
determines  that  this  limit  wiU 
substantially  reduce  significant  risk. 

2-BUTOXYETHANOL 

CAS:  111-76-2:  Chemical  Formula: 

C«H,OCHiCH,OH 
H.S.  No.  1040 , 

OSHA's  current  permissible  exposure 
limit  for  2-butoxyethanol,  one  of  the 
family  of  substances  known  as  the 
glycol  ethers,  is  50  ppm  as  an  8-hour 
TWA.  with  a  skin  notation.  The  ACGIH 
recommends  a  limit  of  25  ppm  TWA, 
also  with  a  skin  notation,  for  this 
colorless  liquid  with  a  mild  ether  odor. 

2-Butoxyethanol  has  long  been  known 
to  be  toxic  with  early  studies  indicating 
that  a  single  7-hour  exposure  to  700  ppm 
was  lethal  to  laboratory  animals 
(Werner,  Mitchel.  Miller  et  al.  1943). 
Exposures  near  the  lethal  level  caused 
systemic  toxicity  in  the  form  of 
hemoglobinuria  and  lung,  kidney,  and 
liver  changes.  Carpenter  and  associates 
(1956)  reported  hemolytic  anemia  and 
increased  fragility  of  the  red  blood  cells 
in  rats  repeatedly  exposed  to  2- 
butoxyethanol  at  320  ppm  for  5  weeks. 
However,  repeated  exposure  for  12 
weeks  at  400  ppm  was  only  slightly 
injurious  to  dogs  (Werner,  MitcheU. 
Miller  et  al.  1943). 

Humans  appear  to  be  less  susceptible 
to  butoxyethanol  poisoning  than 
experimental  animals.  In  himians, 
several  single  8-hour  exposures  at  levels 
of  200  ppm  and  100  ppm  caused  urinary 
excretion  of  butoxyacetic  acid. 
However,  these  subjects  experienced 
irritation  and  discomfort  after  these 
exposures  (Carpenter,  Pozzani,  Weil  et 
al.  1956).  However,  a  recent  study  has 
confirmed  that  the  increased  erythrocyte 
osmotic  fragility  observed  in  rats 
exposed  to  many  of  the  glycol  ethers  is  a 
very  sensitive  indicator  of  toxicity  and 
correlates  with  the  development  of 
hemoglobinuria  at  higher  exposure 
levels  (Moffett  Linnett  and  Blair  1976). 
These  findings  indicate  that  the  no- 
effect  level  in  animals  is  approximately 
25  ppm.  The  ACGIH  suggests  that  2- 
butoxyethanol's  toxicity  may  be  more 
likely  to  occur  as  a  resiilt  of  skin 
absorption  than  as  a  consequence  of 
inhalaHons  (ACGIH  1986,  p.  71). 


OSHA  preliminarily  concludes  that 
the  current  PEL  of  50  ppm  is 

insufficiently  protective  against  the  risk 
of  2-butoxyethanor8  hematological 
effects.  The  proposed  limit  of  25  ppm 
will  reduce  this  risk  to  a  level  below 
that  at  which  these  toxic  effects  have 
been  observed.  This  health  evidence 
forms  a  reasonable  basis  for  proposing  a 
revision  to  this  level.  At  the  time  of  the 
final  rule,  OSHA  will  establish  a  new 
limit  for  2-butoxyethanOl  if  the  Agency 
determines  that  this  hmit  will 
substantially  reduce  significant  risk. 

n-BUTYL  GLYCIDYL  ETHER         ' 
CAS:  2428-08-6;  Chemical  Formula: 

CH.OHjCHOCH, 
H.S  No.  1052 

The  current  OSHA  limit  for  n-butyl 
glycidyl  ether  is  50  ppm  TWA.  The 
ACGIH-recommended  TLV  is  25  ppm; 
NIOSH  has  recommended  that 
occupational  exposure  to  n-butyl 
glycidyl  ether  not  exceed  5.6  ppm  as  a 
15-minute  short-term  level. 

OSHA's  current  PEL  of  50  ppm,  which 
was  adopted  from  the  ACGIH's  1968 
TLV  list  was  based  on  a  Dow  Chemical 
Company  report  (cited  in  ACGIH  1986. 
p.  81)  that  showed  that  repeated 
applications  of  n-butyl  glycidyl  ether  to 
the  skin  of  humans  caused  irritation  and 
sensitization;  at  the  time,  the  ACGIH 
concluded  that  a  limit  of  50  ppm  would 
prevent  these  irritation  responses.  The 
ACGIH  proposed  to  reduce  the  TLV  to 
25  ppm  in  1978,  noting  that  the  50-ppm 
limit  was  only  13  times  lower  than  the  8- 
hour  LCm  (670  ppm)  reported  for  this 
chemical  in  rats  and  that  a  wider  maigin 
of  safety  was  desirable. 

The  NIOSH  limit  of  5.6  ppm  was 
recommended  in  the  Institute's  June  1978 
Criteria  Document  on  Glycidyl  Ethers. 
This  limit  was  based,  in  large  part,  on 
mutagenic  studies  conducted  in 
microbial  and  mammalian  test  systems, 
as  well  as  some  evidence  for  other 
glycidyl  ethers  that  exposure  is 
associated  with  testicular  atrophy  and 
hematopoietic  abnormalities  in 
laboratory  animals.  After  publication  of 
its  Criteria  Document  NIOSH  received  a 
confidential  report  prepared  for  the 
Shell  Development  Company  by 
Anderson  et  al.  (1957),  who  had 
conducted  a  rat  inhalation  study.  In  the 
research,  rats  were  exposed  to  38  ppm, 
75  ppm,  150  ppm,  or  300  ppm  for  seven 
hours  daily,  5  days  per  week  for  10 
weeks.  Atrophic  testes  were  found  in  5 
of  10  rats  exposed  to  300  ppm,  very    * 
small  testes  were  found  in  1  of  10  rats 
exposed  to  150  ppm,  and  patchy  atrophy 
was  found  in  1  of  10  rats  exposed  to  75 
ppm.  No  effects  were  observed  in  rats 
exposed  at  38  ppm.  Based  on  this 
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additional  evidence,  NiOSH  reafGnoed 
its  REL  for  n-butyl  glycidyl  ether  in  a 
Current  Intelligence  Bulletin  published 
in  October.  197& 

The  NIOSH  REL  of  5.6  ppm  (15-minuie 
STEL]  is  based  on  in-vitro  testing  of 
microbial  and  mammalian  systems,  and 
extensive  extrapolation  of  these  data  is 
required  to  predict  effects  in  humans. 
The  25-ppm  TLV  is  based  on  an 
increased  factor  of  safety  applied  to  the 
LCm  rate  determined  in  animal  studies 
and  is  below  the  observed  no-effect 
level  of  38  ppm.  OSHA  therefore 
proposes  that  a  PEL  of  25  ppm  TWA  be 
adopted  to  protect  exposed  workers 
from  the  serious  adverse  effects  of  butyl 
glycidyl  elher  exposure.  This  health 
evidence  forms  a  reasonable  basis  for 
proposing  a  revision  to  this  level  At  the 
time  of  the  final  rule,  OSHA  will 
establish  a  new  hmit  for  n-butyl  glyddly 
ether  if  the  Agency  determines  that  this 
limit  will  substantially  reduce 
significant  risk. 

CAPTAN 

CAS:  laa-oa-Z:  Chemical  Formula: 

CaiiCl.NO.S 
H.S.  No.  K»7 

OSHA  does  not  corrently  regulate 
captan.  The  ACGIH  recommends  a 
TLV-TWA  of  5  mg/m»  for  this 
substance,  which  is  a  wdrite,  crystalline; 
odorless  solid. 

Skin  appbcatkns  of  900  mg/kg  captan 
produce  akio  irritation  in  experinuaatal 
animals.  Long-terra  feeding  studies  did 
not  reveal  adverse  effects  in  dogs  fed 
captan  in  the  diet  at  levels  of  100  mg/ 
kg/day  for  86  weeks  or  in  rats  fed  1000 
mg/kg/ day  for  2  years  (Martin  1971; 
Spencer  1968).  Male  mice  showed 
decreased  fertility  at  levels  of  50  or  100 
mg/kg/day  for  5  days  (Collins  1972). 

Studies  on  the  mutagenicity  of  captan 
indicate  that  the  substance  acts  as  an 
alkylating  agent  and  induces 
chromosome  rearrangements  in  rats  and 
point  mutations  in  Neitrospora  crassa 
(Epstein  and  Legator,  as  cited  in  ACGIH 
1986,  p.  96).  Legator  and  colleagues 
(1969)  reported  that  concentrations  of  10 
ug/ml  inhibited  DNA  in  human  embryo 
cells,  and  concentrations  of  1.6  ug/ml 
produced  chnunosomal  aberratioos  in 
somatic  and  germ  cells  of  kangaroo  rats. 
Animal  evidence  concerning 
carcinogenicity  is  contradictory, 
although  high  doses  caused  significant 
incidences  of  polypoid  carcinoma  of  the 
duodenum  in  mice,  as  well  as 
adenomatous  polyps  (NCI  1977).  i 

Some  exposed  individuals  experieace 
skin  irritation  (Spencer  1968).  A  case  of 
recurrent  urticaria  caused  by  captan 
exposure  has  been  reported  and 
confirmed  (Croy  1973),  and  captan 
exhibited  high  reactivity  when 


administered  in  a  battery  of  patdi  tests 
(Rudoer  1977). 

OSHA  is  proposing  a  PEL  of  5  mg/m' 
TWA  to  protect  workers  exposed  to 
captan  from  the  risk  of  skin  irritatioB 
and  reproductive  effects  associated  with 
exposure  to  this  previously  unregulated 
substance.  This  health  evidence  forms  a 
reasonable  basis  for  proposing  a  new 
limit  for  captan.  At  the  time  ai  the  final 
rule,  OSHA  will  promulgate  a  new  limit 
if  the  Agency  determines  that  this  limit 
will  substantially  reduce  significant  risk. 

CHLOROPRENE 

CAS:  12B-fll»-«:  OMBicai  Fonaula: 

CH,:CaCH:CH, 
H.S.No.1088 

The  current  OSHA  hmit  for 
chloroprene  is  25  ppm  TWA  with  a  skin 
notation.  The  ACGIH  has  recommended 
a  lO-pptn  TLV-TWA.  with  a  skin 
notation,  and  NIOSH  (1977c) 
recommended  a  limit  of  1  ppm, 
measored  over  a  15-Bunute  period. 

The  AOGIH  recommended  a  reduction 
in  the  TLV  from  25  ppm  to  10  ppm  in 
1981  based  on  a  review  of  the  world 
literature  by  Trochimowicz.  who 
prepared  the  1980  ACGIH  proposed 
documentation,  and  by  Reinfaardt 
(personal  communication  1880,  as  cited 
in  ACGIH  1986.  p.  135).  Reinhardt 
concluded  that  there  was  no  evidence 
indicating  a  lack  of  safety  associated 
with  the  25-ppm  TLV.  but  "minimal 
systemic  effects"  (i.e.,  growth 
retardation)  seen  in  rats  and  hamsters 
exposed  to  39  ppm  for  4  weeks  or  SO 
ppm  for  a  hfetime  suggest  that  an 
ad(htional  margin  of  safety  was  in  order. 
Therefore,  the  ACGIH  reduced  the  TLV- 
TWA  to  10  ppm. 

In  recommending  a  1-ppm.  15-rainute 
exposure  limit,  NIOSH  (1977c)  cited 
three  reports  on  plants  in  the  Soviet 
Union.  Katosova  (1973)  reported  finding 
a  significant  excess  of  chroraoeorael 
abnormalities  in  the  blood  of  workers 
exposed  to  approximately  5  ppm 
chloroprene.  Volkova  et  aL  (1076) 
reported  similar  fitMiit^giy  in  a  plant 
where  chloroprene  levels  ranged  froai 
0.8  to  1.95  ppm.  In  the  third  stndy, 
Sanotskii  (1976)  reported  abnonnal 
sperm  morphology  among  workers 
exposed  from  a28  to  1.94  ppm;  a 
threefold  increase  in  the  rate  of 
spontaneous  abortion  among  wives  of 
the  workers  was  also  found.  In  addition, 
NIOSH  (1977c)  cited  a  stwfy  by  Oavtian 
et  al.  (1973).  who  reported  a  significant 
excess  oi  embryonic  mortality  in  female 
rats  that  were  mated  to  male  rats 
exposed  to  1  ppm  chloroprene.  The 
investigators  also  fbood  chromosomal 
aberrations  in  bone  marrow  cells  of 
exposed  male  rats.  NIOSH  (1977c)  also 
cited  a  number  of  reports  showing 


chloroprene  to  be  Buitagenic  in  a  variety 
of  test  systems.  NIOSH  condaded  thai  it 
was  prudent  to  limit  exposore  to  1  ppm 
over  a  IS-rainate  period,  to  Hflait  the  risk 
of  genetic  abnormalities  being 
transmitted  to  sabseqaent  generations. 
This  limit  represents  the  lowrast 
concentration  that  can  be  measured 
reliably  over  a  15-aiiimte  period. 

The  l-ppm  (15-ffiinnte  STEL)  value 
recoaunended  by  NIOSH  is  based  on 
stadies  reported  in  the  USSR  literature. 
and  it  represents  an  analytical  and 
sampling  limit  of  detactioii.  The  10-ppm 
TLV-TWA  is  based  on  a  1961  critical 
review  of  the  world  literature  and  the 
observation  that  minimal  systemic 
effects  are  observed  at  38  ppm.  OSHA 
proposes  to  adopt  (be  10-p|»i  TWA  as  a 
PEL  to  substantially  reduce  the  systemic 
effects  associated  with  chloroprene 
exposure.  However,  the  Agency  sobdts 
coonaents  on  the  signifk^ce  ai  the 
Russian  studies  as  their  fawfay  relate 
to  risks  to  eflsfdoyees.  This  bedtk 
evidence  forms  a  reasonable  basis  for 
proposing  a  revision  to  tins  leveL  At  the 
time  of  the  final  rale,  OSHA  will 
establish  a  new  hmit  for  dikvaprene  if 
the  Agoicy  detenmnes  that  this  limit 
will  substantially  reduce  significant  risk 

CYCLOHEXYLAMINE 

CAS:  108-91-6:  Chemical  Formula:  C«HiaN 

H.S.  No.  1108 

OSHA  has  no  current  lunit  for 
cyclohexylamine.  Hie  ACGIH 
recommends  a  TLV-TWA  of  10  ppas. 
Cyclohexylamine  is  a  bqaid  with  a 
strong,  fishy,  amine  odor. 

Data  concemiiig  the  acute  toxicity  of 
cyclohexylamine  were  reported  by 
Eastman  Kodak  in  1059.  In  rats,  the  oral 
LDm  of  a  5-percent  sohitiaii  in  water 
was  between  400  aitd  800  mg/kg;  mice 
fed.  a  diet  of  the  l-p««ent  aqueous 
solution  or  the  undiluted  smine  had 
LOhoS  of  between  200  and  400  mg/kg. 
Injaction  of  the  5-percent  aqoaous 
solution  in  rats  produced  LDus  of 
between  S  and  25  mg/kg.  while  mice 
injected  intraperitoneaUy  with  the  1- 
percent  solution  had  LI>ms  of  between  5 
and  10  mg/kg.  In  guinea  pigs,  the  dermsl 
LDko  of  undiluted  cyclohexylamins  is 
reported  to  be  between  1  and  5  mL/kg. 
Edema,  necrosis,  and  eschars  were 
reported  as  a  consequence  of  these 
dermal  exposures.  In  rabbits,  one  drop 
of  a  50-percent  solution  caused  oonplete 
destruction  of  the  eye.  Six-hour 
inhalation  exposures  at  a  vapor 
concentration  of  12.000  ppm  caused 
deaths  in  rats,  but  exposure  to  1000  ppm 
caused  neither  toxic  effects  nor  deatlu. 

Legator,  ftlmer.  Green,  and  Petersea 
(1909)  considered  cyclohexylamine  to  be 
a  potential  carcinogea  mutagen,  or 


teratogen  on  the  basis  of  dose- 
dependent' chromosomsl  abnormalities 
observed  in  rats  injected 
intraperitoneally  with  cydohexylamine. 
Khva  md  Stolz  (1971)  noted  adverse 
effects  on  rat  fertility,  and  Becker  and 
GibsoB  (1970)  reported  embryotoxic 
effects  in  mice  intraperitoneally  injected 
with-cyclohexytamine.  In  contrast. 
Kennedy.  Sanders.  Weinberg,  et  al. 
(1969)  reported  no  effects  of  exposure  to 
cyclohexylanune  on  rabbit  and  rat 
fertility,  reproduction,  embryogenesis.  or 
perinatal  aind  postnatal  devek^mient 

In  general,  diere  is  a^eement 
concerning  the  moderate-to-severe 
toxidty  of  cyclohexylamine  and  its 
potential  for  intense  skin  irritation  and 
moderate  skin  sensitization  (Sax  1960). 
The  chemical  is  well  known  to  be  . 
pharmacologically  active,  having 
sympathoBiimetic  activity  (Barger  and 
Dale  1910).  However.  Lichfield  aiid 
Swan  (1071)  rqwrt  that  human  dietary 
levels  of  5  g/day  for  7  to  8  days 
produced  no  phannacologicaUy  active 
levels  in  the  tissues;  furthermore,  no 
changes  were  detected  in  blood  pressure 
or  heart  rate,  or  in  the 
electrocardiograms  of  e^qmsed  subjects. 
Chronic  experimental  toxidty  data  are 
lacking,  bat  Watraus  and  Simh  (1950) 
have  reported  that  exposure  to  4  to  10 
ppm  of  (^clohexylamine  caused  no 
symptOBu  of  any  kind  in  acutely 
exposed  workmen. 

OSHA  is  proposing  an  8-hour  TWA 
PEL  of  10  ppm  for  cydohexylamine.  The 
Agency  preliminarily  condudes  that 
limiting  workplace  exposures  to  diis 
previously  unregulated  substance  to  the 
10-ppm  level  will  protect  workers 
against  the  risk  of  severe  skin  and  eye 
irritation,  and  sensitization  that  are 
potentially  associated  with  exposure  to 
cyclohexylamine.  This  health  evidence 
forms  a  reasonable  basis  for  proposing  a 
new  limit  for  cyclohexylamine.  At  the 
time  of  the  final  rule.  OSHA  «vill 
promulgate  a  new  limit  if  the  Agency 
determines  that  dus  limit  will 
substantially  reduce  significant  risk. 

CYHEXATIN 

CASc  U121-70-«(  Cbemica]  Formula: 

(CJ1..).SiiOH 
H.S.  No.  1112 

O^iA  currently  has  no  hmit  for 
cyhexatin.  The  ACGIH  recommends  a 
TLV-TWA  of  5  rngfrn*.  At  room 
temperature,  cyhexatin  exists  in  the 
fom  of  white  crjrstals. 

Cyhexatin  has  oral  LDbas  of  50a  70a 
and  664  mg/kg  for  rabbits,  guinea  pigs, 
and  cUdcans.  respectively.  The 
intraperitoaeal  UDbt  for  the  rat  is  13  mg/ 
kg  (NIOSH  1977).  and  dw  oral  LD^  for 
the  rat  has  been  reported  to  be  190  mg/ 
kg  (ACGIH  1974).  Skin  exposure  to  a  1- 


to  2-percent  solution  in  goats  and  cattle 
caused  mild  effects;  rii€«p  showed  mild 
effects  after  appUcation  irf  a  a5-percent 
solution.  One  of  5  sheep  died  frcni 
multiple  skin  appUcations  of  a  1-percent 
suspension  (Johnson  et  al.  1975). 

llie  toxicity  of  cyhexatin  is 
considered  to  be  moderate,  although  it  is 
greater  than  the  toxicity  of  most  odier 
organic  tin  compounds.  Long-term 
feeding  studies  in  the  rat  produced  no 
behavioral  changes,  moitality,  tissue 
changes,  or  hematologic  or  biochemical 
changes  in  respoise  to  a  2-year  oral 
dosage  at  12  mg/kg  per  day  for  2  years; 
however,  dosed  animals  were  smaller 
than  controls.  After  daily  doses  by 
gavage  of  24  rog/kg  per  day  for  2  weeks, 
rats  showed  microscopic  changes  in  the 
liver,  kidneys,  and  adrenal  glands  at 
autopsy.  Six  mg/kg  is  considered  to  be 
the  no-effect  level  in  rats,  and  in  dogs, 
the  no-effect  feeding  level  is  reported  to 
be  3  mg/kg.  Rats  fed  4  to  6  mg/kg.  and 
rabbits  fed  3  mg/k^  showed  no  ill 
effects  on  indices  for  fertility,  gestation, 
viability,  or  lactation  (Dow  Qiemical 
Company  1973).  No  inhalation  data  on 
aniinals  are  available  and  there  are  no 
human  data. 

OSHA  proposes  an  8-hour  TWA  limit 
of  5  mg/m'  for  cyhexatin.  OSHA 
prelio^iarily  condudes  that  a  PEL  oi  5 
mg/m'  will  protect  workers  agaiiut  the 
risk  of  skin  and  other  irritation 
assodated  with  exposure  to  this  tin 
compound  in  the  absence  of  a  current 
limit.  This  health  evidence  forms  a 
reasonable  basis  for  proposing  a  new 
limit  for  cyhexatin.  At  the  time  of  the 
final  rule,  OSHA  will  promulgate  a  new 
limit  if  the  Agency  determines  that  this 
limit  will  substantially  reduce 
significant  risk. 

2-N-DIBUTYlAMINOCTHANOL 
CAS:  1(»-«l-8;  Chemical  Formula: 

(CHi).NCHrf3liOH 
H.S.  No.  1120 

OSHA  currently  has  no  limit  for  2-N- 
dibutylaminoediano!  (DBAS).  The 
ACGIH  recommends  a  TLV-TWA  of  2 
ppm,  with  a  skin  notation,  for  this 
colorless,  combustible  liquid.,  which  has 
a  faint,  amine-like  odor. 

In  rats.  2-N-dibutyIaminoethanol  has  a 
single-dose  oral  IDte  of  1.7  g/kg  and  a 
corresponding  intraperitoneal  LD^  of 
0.14  gAff  these  vabes  are 
approximately  analogous  to  the  oral  and 
intraperitoneal  LDkoS  for  diethanolandne 
(Hartang  and  Condsh  1968).  The  LD^  for 
skin  absorption  in  rabbits  is  1.08  g/kg 
(Smyth  et  al.  1954).  In  male  rats,  the 
lowest  5-wedc  drinking  water  dose 
tolerated  without  wei^t  loss  was  0.13 
g/kg/day.  Rats  diet  ingested  a  dose  of 
0.43  g/kg/day  showed  elevated  kidney- 
to-body-wei^t  ratios  but  no  histdogic 


changes  at  autopsy  (Comisli, 
Dambrauskas,  and  Beatty  1909).  hi 
inhalation  studies  of  rats,  6-hotir 
exposures  at  70  ppm  for  5  days  killed 
one  rat,  and  the  surviving  rats  showed  a 
57  percent  average  body  weight  loss,  as 
weil  as  a  doubling  of  kidney-to-body- 
weight  ratio,  a  10-fold  increase  in 
serxunbilinibin,  a  slight  mcrease  in 
dotting  time,  and  an  elevated 
hematocrit.  Inhalation  of  33  ppm  for  one 
week  caused  a  3-percent  body  wei^t 
loss  and  a  slight  increase  in  dotting 
time,  but  no  significant  changes  in  the 
other  variables  observed.  Twenty-seven 
weeks  of  ej^osure  to  22  ppm  caused  no 
differences  in  the  variables  measured 
between  exposed  rats  and  controls 
(Cornish,  Dambrauskas,  and  Beatty 
1969).  2-N-dibutylaminoethanol  is  a 
more  potent  mhibitor  of 
acetylcholinesterase  in  vitro  than  is 
diethytamine  (DEA)  (Hartung  and 
Cornish  1966). 

OSHA  is  proposing  an  8-honr  TWA 
PEL  of  2  ppm,  with  a  skin  notation,  for  2- 
N-dibutylaminoethanol.  The  Agency 
preliminarily  concludes  that  this  limit 
will  protect  exposed  workers  fiom  the 
risk  of  metabolic  effects  associated  with 
inhalation  exposure  at  the  levels 
nermitted  in  the  absence  of  any  OSHA 
limit.  In  addition,  OSHA  concludes  that 
this  substance  presents  a  risk  of 
systemic  toxicity  via  percutaneous 
absorption  and  that  a  skin  notation  is 
required  to  substantially  reduce  this 
risk.  This  health  evidence  forms  a 
reasonable  basis  for  proposing  a  new 
limit  for  2-n-dibutylaminoethanol.  At  the 
time  of  the  final  rale.  OSHA  will 
promulgate  a  new  limit  if  the  Agency 
determhies  that  this  limit  will 
substantially  reduce  significant  risk. 

DIGLYCIDYL  ETHER 

CAS:  2238-07-5;  Chemical  Formula:  CJiiaOa 

RS.  No.  1138 

The  current  OSHA  limit  for  diglyddyl 
ether  (DGE)  is  0.5  ppm  as  a  ceiling 
concentration,  and  the  ACGIH 
recommended  TLV  is  0.1  ppm  as  an  8- 
hourTWA.  NIOSH  recommends  a  limit 
of  0.2  ppm  as  a  15-minute  ceiling. 

Both  the  previous  ACGIH  0.5  ppm 
TLV  and  that  organization's  current  TLV 
,_are  based  on  the  results  of  an  animal 
study  r^>orted  by  Hine  and  Rowe  (1963) 
in  which  rats  were  administered 
repeated  4-hour  exposures  of  20  ppm,  3 
ppm,  or  0.3  ppm  DGE  Rats  exposed  to 
20  ppm  of  DGE  showed  respiratory 
irritation,  loss  of  body  wei^t  decreased 
lenkocyte  count,  invohition  of  the  spleen 
and  thymus,  and  hemorrhagic  bone 
marrow.  Residual  hematopoietic  effects 
were  observed  among  rats  exposed  to  3 
ppm,  and  no  observed  effects  were 
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noted  among  rats  exposed  to  0.3  ppm 
after  as  many  as  60  exposures.  The 
previous  TLV  of  0.5  ppm  as  a  ceiling 
value  was  based  on  the  no-observed 
effect  level  of  0.3  ppm  reported  in  this 
study  and  on  industrial  experience.  In 
1979.  the  ACGIH  reconsidered  its  limit 
for  DGE,  noting  that  "in  view  of  the 
seriousness  of  some  of  the  effects 
produced  [in  the  rat  study],  a  TLV  below 
the  no-ill-effect  level  [of  0.3  ppm]  would 
normally  be  adopted"  (ACGIH  1986). 
The  ACGIH  consequently  revised  the 
TLV  to  0.1  ppm  as  a  TWA. 

OSHA  preliminarily  Bnds  that  the 
revised  TWA  limit  of  0.1  ppm  will 
protect  exposed  workers  against  the 
hematopoietic  and  irritant  effects  to 
which  they  are  potentially  exposed  at 
OSHA's  current  PEL  The  risks  of  OQE 
exposure  range  from  respiratory       j 
irritation  to  bone  marrow  effects.  The 
proposed  limit  for  DGE  is  intended  to 
reduce  this  risk  substantially.  This 
health  evidence  forms  a  reasonable 
basis  for  proposing  a  revision  to  this 
level.  At  the  time  of  the  final  rule,  DSHA 
will  establish  a  new  limit  for  diglycidyl 
ether  if  the  Agency  determines  that  this 
limit  will  substantially  reduce 
significant  risk. 

ETHANOLAMINE 

CAS:  141-43-S;  ChemJcaJ  Formula:  * 

NJtCHaCHiOH 
HS.  No.  1159 

OSHA  currently  has  an  8-hour  TWA 
limit  of  3  ppm  for  ethanolamine.  The 
ACGIH  recommends  the  same  TWA 
limit  and  a  15-minute  STEL  of  6  ppm. 
Ethanolamine  is  a  coloriess  liquid  with  a 
mild  smell  like  that  of  ammraiia. 

The  health  hazards  associated  with 
exposures  to  ethanolamine  include  skin 
irritation  and  necrosis  and  central 
nervous  system  depression.  The  oral 
lAe  in  rats  is  reported  as  3.32  g/kg  and 
the  intraperitoneal  LDm  in  rats  as  981 
mg/kg  (Hartung  and  Cornish  1968).  The 
dermal  toxicity  is  considerably  higher, 
with  the  IDio  being  reported  as  1  mg/kg 
in  the  rabbit  Dermal  application  of  the 
undiluted  bquid  also  caused  redness, 
swelling,  and  bums  comparable  to  mild 
first-degree  bums  (Union  Carbide 
Corporation,  as  cited  in  ACGIH  1986,  p. 
235).  The  eye  injury  potential  of 
ethanolamine  is  just  slightly  less  than 
that  of  undiluted  ammonia  (Carpenter 
and  Smyth  1946).  Rats  fed  0.5  percent  in 
their  food  for  90  days  (Smyth,  Carpenter, 
and  Weil  1951)  showed  no  adverse 
effects,  but  at  1.28  g/kg/day,  fatalities 
occurred.  Treon  and  associates  (1975) 
reported  lung,  liver,  and  kidney  damage 
in  various  species  exposed  to  high 
concentrations  of  the  vapor  and  mist.  In 
tests  of  various  species,  Weeks  and 
coworkers  (1980)  reported  mariced 


deiBial  e'ffects  from  continuous 
exposures  (24  hours/day.  7  days/week 
for  frt>m  24  to  90  days)  at  various 
concentrations  of  the  vapor  at  12  to  28 
ppm,  dermal  effects  were  less  severe, 
but  at  5  ppm,  skin  irritation  was  still 
evident  Dogs  also  experienced  a  slight 
and  temporary  weight  loss  after  OO^iay 
exposure  to  5  ppm,  as  well  as  decreased 
activity  and  alertness  (Weeks,  Dowing. 
Musselman  et  al.  1960).  Ludc  and 
Wilcox  (1953)  demonstrated^that  a 
portion  of  low-dose  ethanolamine  is  not 
excreted  and  is  presumably  retained  in 
the  body  of  cats,  rats,  and  rabbits. 

In  studies  of  anesthetized  dogs, 
Priddle  (1954)  reported  that  low  doses 
cause  central  nervous  system  ' 
stimulation,  while  lethal  doses  cause 
CNS  depression.  Ethanolamine's  irritant 
and  necrotic  effect  on  the  skin  is  not 
related  to  its  alkalinity  (Hinglais  1948).     • 

OSHA  is  proposing  a  PEL  of  3  ppm 
TWA  ahd  a  15-minute  STEL  of  6  ppm  for 
ethanolamine.  The  Agency  preliminarily 
concludes  that  both  of  these  Ihnibi  are 
required  to  protect  woricers  against  the 
risk  of  irritation  and  neuropathic  effects 
potentially  associated  with  exposure  to 
die  levels  permitted  in  the  absence  of  a 
short-term  limit.  This  health  evidence 
forms  a  reasonable  basis  for  proposing  a 
revision  to  diis  level.  At  die  time  of  the 
final  rule,  OSHA  will  establiab  a  new 
limit  for  ethanolamine  if  the  Agency 
determines  that  this  limit  will 
substantially  reduce  significant  risk. 

ETHYLENE  CHLOROHYDRIN 
CAS:  107-07-3:  Chemical  Formula: 

ClGH,CH,OH 
RS.  No.  1187 

OSHA  currently  has  an  8-hour  TWA 
limit  of  5  ppm.  with  a  skin  notation,  for 
ethylene  chlorohydrin.  The  ACGIH 
recommends  a  ceiling  limit  of  1  ppm, 
with  a  skin  notation.  EUiylene 
chlorohydrin  is  a  colorless  Uqiiid  with  a 
faint  ethereal  odor. 

The  primary  health  hazards 
associated  with  exposure  to  this 
substance  are  central  nervous  system 
effects,  cardiovascular  effects,  liver 
damage,  kidney  damage,     . 
gastrointestinal  effects,  skin  irritation, 
eye  irritation,  and  mutagenic  effects, 
llie  oral  LDto  for  rats  is  72  mg/kg.  and 
the  intra  peritoneal  LDb*  is  50  mg/kg 
(Goldblatt  and  Chiesman  1944).  In 
guinea  pigs,  the  intraperitoneal  LDb*  is 
98  mg/kg,  and  the  percutaneous  LO^  is 
205  mg/kg  (Wahlberg  and  BQwaMO 
1978).  ,-j,  :..   ,; 

The  skin  absorption  rate  for  ethylene 
chlorohydrin  is  high:  Semenova  and 
associates  (1978)  determined  that  the 
LDb*  must  be  reduced  to  one-fifth  if 
ethylene  chlorohydrin  is  administered 


daily  for  20  days  (Semenova.  Kazanina. 
Fadyanina  et  al.  1978). 

Inhalation  toxicity  is  also  high. 
Ambrose  (196(4  bas  reported  ^at  a 
single  1-hour  exposure  at  7.5  ppm  and 
repeated  1-hour  exposures  at  2  ppm  can 
be  fatal  to  rats.  Exposures  of  IS  minutes 
daily  at  concentrations  of  from  900  to 
1000  ppm  were  fatal  to  rats  within  a  few 
days  (Goldblatt  and  Chiesman  1944). 

In  subacute  and  chronic  studies,  rats 
have  shown  fatalities  from  a  daily 
dietary  dose  of  97  Ji  mg/kg  (Oser, 
Morgareidge.  Cox.  and  Gatson  1975). 
Semenova  and  associates- (1978) 
reported  a  4-Bionth  no-effect  inhalation 
level  of  04)033  ppra;  at  0^7  ppm.  slight 
CNS  inhibition  changes  in  the  cavity  of 
acid  phosphatases  and  urinary  secretion 
of  nitrogen  were  observed  after  4 
months.  These  investigators  also 
observed  increased  chromosomal 
aberrations  in  rat  bone  marrow  at  the 
0.22-ppm  level  for  4  months  (Semenova. 
Kazanina,  Fedyanina  et  al.  1978). 

Voost  and  Vet  (1968)  tested  ediylene 
chlorohydrin  in  IQebsiella'pneumonlae 
and  found  it  strongly  mutagenic.  This 
finding  was  oonfiinied  by' the  Ames  test 
in  Salmonella  typhimnrium;  ethylene 
chlorohydrin  reacts  with  DNA.  since  it 
inhibits  the  growth  of  TOIA-deflcient 
bacteria  (Rosenkrans  and  Whodkowski 
1874).  A  dose  related  increase  of  liver 
protein  add  glutatUon  deirietion  was 
observed  in  rats  after  a  single  dose  of 
ethylene  chlorohydrin  of  from  10  to  SO 
mg/kg  (Friedman,  Scalera,  Balazs  et  al. 
1977). 

One  fatal  and  several  non-fatal  cases 
<rf  poisoning  in  Industrial  workera  have 
been  reported  from  exposure  (for 
unspecified  periods)  to  levels  between 
300  and  SOOiqHn;  Autopsy  of  die  woiicer 
iwfao  died  revealed  severe  damage  to  the  . 
Uver  end  brain,  as  weU  as  effects  in 
other  organs,  lie  survivon  experienced 
nausea,  vomiting,  and  irritation  of  the 
eyes,  nose,  and  lungs  (Bush,  Abrams.  _ 
and  Brown  1949).  Dieiker  and  Brown  ' 
(1944)  reported  diat  a  2-hour  Inhalation 
exposure  to  300  i^mu  was  fatal  in  one 
accidental  exposure. 

OSHA  is  proposing  a  ceiling  limit  of  1 
ppm  for  ethylene  chlorohydrin.  with  a 
skkt  notation.  The  Agency  preliminarily 
ooncludes  that  this  l^t  will  protect    ' 
workers  against  the  risk  of  cmtral 
nervous  system  and  othw  systemic 
effects  associated  with  workplace 
exposures  at  the  levels  pennitted  with  a 
TWA  limit  alone.  The  skin  notation  Is 
retained  because  ediylene  chlorohydrin 
is  readUy  absorbed  dirou^  the  skin. 
This  health  evidence  forms  a  reasonable 
basis  for  proposing  a  revision  to  this 
level  At  the  time  of  the  final  rule.  OSHA 
will  establish  a  new  limit  for  ethylene 


chlorohydrin  If  the  Agenqr  determines 
that  diis  liiait  will  substantially  reduce 
significant  risk. 

GLYOOOL  (2.3-EPOXY-l-PROPANOL} 
CAS:  5Se-62-6;  Chemical  Pormula:  C>HsO> 
H.S.  Na  iiae 

OSHA  currently  has  an  8-hour  TWA 
limit  of  50  ppm  TWA  for  glycidol.  The 
ACGIH  recommends  a  limit  of  25  ppm 
TWA  for  tins  colorless  liquid 

Glycidol  causes  eye,  respiratory,  and 
pulmonary  irritation.  Hine  and 
associates  (1956)  conducted  a  study  of 
animal  toxicity  caused  by  g^cidol 
exposure  and  reported  that  j^ycidol  is 
irritating  to  the  hutga,  with  mice  and  rats 
exhibiting  pneumonitis  and  emphysema 
resulting  from  vapor  inhalation,  llie 
LC«o  reported  for  mice  is  450  ppm  for  a 
4-hour  exposure;  the  S^iour  llCso  lor  rats 
is  580  ppm  (Hine,  Kodama,  Wellington 
et  al.  1^).  A  sii^e  dermal  application 
was  only  mildly  irritating  (Draize  score, 
4.5);  repeated  daily  skin  applications 
were  severely  irritating  after  4  days. 
One  drop  of  ptire  glycidol  hi  the  rabbit 
eye  caused  severe  but  reversible  corneal 
injury  (Hine,  Kodama,  Wellington  et  al. 
1958).  In  rats,  chronic  exposures  to  400 
ppm  (7  hours/day  for  50  days)  did  not 
cause  systemic  toxicity,  but  eye 
irritation  and  respiratory  distress  were 
observed  aftn  the  first  few  exposures 
(Hine,  Kodama,  Wellington  et  al.  1956). 
A  study  to  determine  glycidol's 
tumorigenic  potential  on  the  skin  of  mice 
showed  negative  results  (Van  Duuren  et 
al.  1967). 

OSHA  proposes  an  8-hour  TWA  limit 
of  25  ppm  TWA  for  glycidol.  The 
Agency  preliminarily  concludes  that  this 
limit  wiU  protect  workera  against  the 
risk  of  eye,  respiratory,  and  pulmonary 
irritation  potentially  associated  with 
exposures  to  this  substance.  This  health 
evidence  forms  a  reasonable  basis  for 
proposing  a  revision  to  diis  level.  At  the 
time  of  die  final  rule,  OSHA  will 
establish  a  new  limit  for  glycidol  (2,3- 
epoxy-1-propanol)  if  the  Agency 
determines  that  this  limit  will 
substantially  reduce  significant  risk. 

HEXAFLUOROACCTONB 

CAS:  a6»-lS-2:  Chemical  Fonnula:  C«F«0 

H.a  No.  1198 

OSHA  currently  has  no  limit  for 
hexafluoroacetone.  The  ACGIH 
recommends  a  TLV-TWA  of  0.1  ppm, 
with  a  skin  notation,  for  this  colorless, 
non^ammable,  and  highly  reactive  gas. 

Inhalation  studies  of 
hexafluoroacetone  in  animals  have 
shown  varied  systemic  toxicities, 
including  injury  to  the  liver,  kidney, 
testes,  thymus,  and  bone  marrow.  In  rats 
and  dogs  exposed  6  hours/day.  5  days/ 
week  for  13  weeks  at  concentrations  of 
about  0.1. 1.0.  or  12  ppm,  no  effects 


(other  than  increased  lung  weights  in 
dogs)  were  observed  hi  eidier  species  at 
0.1  ppm.  However,  the  12-ppm  exposures 
produced  severe  effects  in  both  species, 
including  marked  but  reversible 
testicular  damage  and  slight  hypoplasia 
of  the  spleen,  thymus,  and  lymph  nodes 
(E.I.  du  Pont  de  Nemoure  ft  Company. 
Inc.  1971  as  cited  in  ACGIH  1986,  p.  303). 
Reversible  kidney  damage  in  rats  and 
increased  lung  weights  in  dogs  occurred 
during  die LO^ipm  exposures.  An  earlier 
4-hoor  acute  exposure  of  rats 
demonstrated  that  300  ppm  was  a  lethal 
concentration  (RI.  du  Pont  de  Nemours 
and  Company,  Inc.,  as  cited  in  ACGIH 
1986,  p.  303). 

In  rats,  2-week  dermal  exposures  of 
65, 130,  or  250  mg/kg  resulted  in 
numerous  adverse  effects,  including 
testicular  damage  and  corresponding 
changes  in  lipid  metabolism  (Kennedy  et 
al.  1982).  A  dermal  dose  of  13  mg/kg 
produced  no  adverse  effects  (Lee  and 
Gillies  1964).  An  injected  dose  of 
radiolabeled  hexafluoroacetone  was.  for 
the  most  part  rapidly  excreted  in 
unmetabolized  form  in  the  urine;  this 
material  also  did  not  accumulate  in  rat 
testes  (Gillies  and  Rickard  1984).  Britelli 
and  co-workers  reported  that 
hexafluoroacetone  was  fetotoxic  in  rats 
(1979).  Dermal  application  of  90  mg/kg/ 
day  to  pregnant  rats  resulted  in 
maternal  toxicity.  Fetal  toxicity 
occurred  at  maternal  doses  of  25  mg/kg, 
emd  fetal  size  was  reduced  at  maternal 
doses  of  5  and  25  mg/kg;  however,  1  mg/ 
kg  produced  no  fetal  effect.  Although 
soft-tissue  damage  and  external 
abnormalities  were  observed, 
teratogenicity  could  not  be 
demonstrated  definitively  (Britelli  et  al. 
1979). 

OSHA  proposes  an  O-hour  TWA  PEL 
of  0.1  ppm  TWA  and  a  skin  notation  for 
hexafluoroacetone.  The  Agency 
preliminarily  concludes  that  these  limits, 
taken  together,  will  protect 
hexafluoroacetone-exposed  workers 
from  the  systemic  injuries  that  can  be 
manifested  at  multiple  organ  sites, 
reproductive  effects,  kidney  damage, 
and  fetotoxic  effects  associated  with 
exposure  to  this  substance  at  previously 
uncontrolled  levels.  This  health 
evidence  forms  a  reasonable  basis  for 
proposing  a  new  limit  for 
hexafluoroacetone.  At  the  time  of  the^ 
final  rule,  OSHA  will  promulgate  a  new 
limit  if  the  Agency  determines  that  this 
limit  will  substantially  reduce 
significant  risk. 

HYDROGEN  CYANIDE 

CAS:  74-eo-a;  Chemical  Fonnula:  HCN 

H.S.  No.  1207 

The  current  OSHA  limit  for  hydrogen 
cyanide  is  a  10-ppm  TWA,  with  a  skin 


notation.  The  ACGIH  recommends  a  10- 
ppm  ceiling  limit  also  with  a  skin 
notation.  NIOSH  (1976)  has 
recommended  that  workplace  exposures 
not  exceed  4.7  ppm  as  a  10-minute 
ceiling. 

The  ACGIH  summarized  the  extensive 
body  of  human  evidence  on  the  adverse 
effects  resulting  bom  exposure  to 
hydrogen  cyanide.  They  note  that 
exposure  to  levels  of  45  to  54  ppm  can 
be  tolerated  for  1  hour  with  no 
immediate  or  delayed  effects,  and  that 
18  to  36  ppm  produces  "slight" 
symptoms  after  several  hours  of 
exposure.  They  also  cite  Crabois  (1954), 
who  reported  that  workers  in  apricot 
kernel  processing  plants  experienced  no 
ill  effects  when  exposed  to  hydrogen 
cyanide  on  the  order  of  10  ppm. 

The  NIOSH  recommendation  of  4.7 
ppm  as  a  10-minute  ceiling  limit  is  based 
largely  on  an  epidemiologic  study  by  El 
Ghawabi  (1976),  showing  an  increase  in 
symptoms  of  headache,  weakness, 
throat  irritation,  vomiting,  dyspnea, 
lacrimation,  colic,  and  nervousness 
among  workers  exposed  for  an  average 
of  7.5  years  to  cyanide  concentrations 
ranging  from  4.2  to  12.4  ppm.  NIOSH 
also  cited  other  papers  reporting  similar 
symptoms  among  cyanide-exposed 
workers.  NIOSH  acknowledged  that 
such  symptoms  can  be  caused  by  a  wide 
variety  of  other  chemical  or  physical 
factors,  but  believed  that  these 
symptoms  were  sufficiently  well 
characterized  as  being  associated  with 
cyanide  exposure  to  warrant  their 
consideration  as  indicators  of  health 
impairment.  Therefore,  NIOSH 
recommended  a  4.7  ppm  limit 
determined  from  a  10-minute  sample. 
BecaQse  of  this  recommendation, 
ACGIH  considered  recommending  a  3- 
ppm  TLV-ceiling  for  hydrogen  cyanide; 
however,  a  majority  of  committee 
members  favored  retention  of  the  10- 
ppm  ceiling  limit  at  ACGIH's  1979 
meeting. 

The  10-ppm  (ceiling)  TLV  is  based  on 
the  observation  of  some  health  effects  at 
IB  to  38  ppm  and  no  observed  effects  at 
10  ppm.  More  recent  epidemiological 
data  indicate  that  a  variety  of  symptoms 
may  be  associated  with  exposure  to 
hydrogen  cyanide  at  levels  less  than  10 
ppm.  This  indicates  that  neither  the 
existing  PEL  nor  the  ACGIH  TLV  may 
be  sufficiendy  protective.  OSHA 
therefore  proposes  a  4.7  ppm  (ceiling)  as 
the  PEL  This  health  evidence  forms  a 
reasonable  basis  for  proposing  a 
revision  to  this  level.  At  the  time  of  the 
final  rule,  OSHA  will  establish  a  new 
limit  for  hydrogen  cynanide  if  the 
Agency  detemiines  that  this  limit  will 
substantially  reduce  significant  risk. 
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OSHA't  preliminary  feasibility  analysis 
is  based  on  limited  data  at  this  exposure 
level,  and  the  Agency  therefore  requests 
additional  feasibility  information  from 
the  public. 

HYDROGENATED  TERPHENYLS 
CAS  No.:  61788-3^-7:  ChemJcaJ  Formula: 

None  I 

H.S.  No.  1210  I 

OSHA  does  not  currentiy  regulate  the 
hydrogenated  terphenyls.  The  ACGIH 
recommends  a  TLV-TWA  of  0.5  ppm 
(approximatdy  5  mg/m«)  TWA  for  these 
complex  mixtures  of  ortho-.  meta-,  and 
para-terphenyls  in  various  stages  of 
hydrogenation. 

Acute  exposure  to  the  hydrogenated 
terphenyls  poses  a  risk  of  potential  lung, 
eye,  and  skin  damage.  Chronic  exposure 
presents  a  risk  of  systemic  toxicity 
involving  injury  to  the  liver,  kidneys, 
and  blood-forming  organs,  as  well  as 
possible  metabolic  disturbances  and 
cancer  (ACGIH  1986,  p.  311). 

Early  studies  of  unhydrogenated 
terphenyl  isomers  determined  that  the 
LDm  in  rats  is  low,  i.e.,  1900  mg/kg  for 
the  ortho  isomer.  2400  mg/kg  for  the 
meta  isomer,  and  10,000  mg/kg  for  the 
para  isomer  (Cornish  1962).  Thirty-day 
oral  administration  of  500  mg/kg/day  in 
the  diet  of  rats  indicated  possible  liv» 
and  kidney  damage,  whidi  was 
suggested  by  increases  in  the  liver  and 
kidney  to  body-weight  ratios  and 
decreases  in  the  rate  of  weight  gain 
(Cornish  1962).  Other  studies  have 
demonstrated  nephrotoxicity  and  liver 
damage  in  rats  fed  33  mg/kg  or  more  of 
unirradiated  terphenyl  isomers  (Petkau 
and  Hoogstraater  1965;  Young  et  al. 
1969).  Inhalation  studies  showed  that 
bronchopneimionia  is  associated  with 
exposure  to  the  ortho  and  meta  isomers, 
but  not  to  the  para  isomer  (Haley  et  al. 
1959).  Cornish's  work  (1962)  showed  that 
none  of  the  isomers  caused  skin 
irritation  in  rabbits  following  a  24-hour 
dermal  application.  For  terphenyls  that 
are  approximately  40  percent 
hydrogenated.  the  acute  oral  LDm  in  rats 
is  reported  as  17,500  mg/kg;  in  mice,  it  is 
12,500  mg/kg  (Adamson  and  Weeks 
1973).  This  study  also  demonstrated  that 
an  irradiated  hydrogenated  terphenyl 
mixture  is  three  times  more  acutely 
toxic  by  ingestion  than  is  a  non- 
irradiated  mixture.  This  finding  was 
confirmed  in  16-week  chronic  ingestion 
studies  (Adamson  and  Weeks  1969): 
these  authors  foupd  that  1200  mg/kg  of 
an  irradiated  mixture  was  lethal  to  mice, 
while  the  same  dose  in  non-irradiated 
form  produced  only  an  irreversible 
interstitial  nephritis.  In  the  same  study, 
no  effects  were  observed  for  either 
mixture  at  a  dose  level  of  250  mg/kg. 


Eight-day  inhalation  studies  in  mice 
showed  some  pathologic  changes  in  lung 
tissue  after  500-rag/m*  exposures  to 
non-irradiated  hydrogenated  terphenyls: 
8-week  exposures  at  2000  mg/m* 
resulted  in  the  same  lung  damage,  as 
well  as  some  proUferation  of  the  smooth 
endoplastic  reticulum  in  the  liver 
(Adamson  and  Weeks  1968, 1973). 
Carcinogenesis  in  mice  has  been 
reported  from  8-week  skin  exposures  to 
the  irradiated  mixture  (Henderson  and 
Weeks  1973).  The  significance  of  the 
changes  observed  by  Adamson  and 
Furlong  (1974)  in  the  mouse  lung  after  8 
weeks  of  inhalation  exposure  to  the 
irradiated  mixture  is  difficult  to  interpret 
in  terms  of  the  potential  of  the 
hydrogenated  terphenyls  to  cause 
pulmonary  cancer,  particles  were  found 
to  clear  the  lungs  rapidly  but  to 
accumulate  and  clear  more  slowly  in  the 
intestine,  kidney,  and  liver. 

OSHA  is  proposing  a  0.5-ppm  8-hour 
TWA  for  the  complex  mixtures  of  ortho- 
,  meta-,  and  para-teiphenyls  (either 
irradiated  or  non-irradiated)  in  various 
stages  of  hydrogenation.  The  Agency 
preliminarily  concludes  that  this  limit 
will  protect  exposed  workers  from  the 
risk  of  eye,  skin,  and  lung  damage,  and 
of  systemic  toxicity  to  the  liver,  kidney, 
and  blood-forming  organs,  potentially 
associated  with  exposure  at  the  levels 
possible  in  the  absence  of  any  OSHA 
limit  for  this  substance.  This  health 
evidence  forms  a  reasonable  basis  for 
proposing  a  new  Umit  for  hydrogenated 
terphenyls.  At  the  time  of  the  final  rule, 
OSHA  will  promulgate  a  new  limit  if  the 
Agency  determines  that  this  limit  will 
substantially  reduce  significant  risk. 

2-ISOPROPOXYETHANOL 
CAS:  loe-59-1;  Chemical  Formula: 

(ch,),ch(x:hiCHiOHi 

H.S.No.1223 

OSHA  has  no  current  limit  for  2- 
isopropoxyethanol.  The  ACGIH 
recommends  a  TLV-TWA  of  25  ppm  for 
this  mobile  liqnid. 

2-l8opropoxyethanolJias  been 
demonstrated  to  produce  systemic 
toxicity  in  laboratory  animals.  In  studies 
of  rats,  fifteen  6-hour  exposures  at  1000 
ppm  caused  hemoglobinuria,  anemia, 
and  lung  congestion,  but  no  fatalities 
(Gage  1970).  At  300  ppm.  Gage  reported 
transient  hemoglobin  and  MCHC 
decreases  and  lung  congestion  after  15 
exposures.  Exposing  at  the  100-ppm 
level  produced  no  effect  (Gage  1970). 
Another  study  reported  a  significant 
increase  in  the  osmotic  fragility  of 
erythrocytes  in  female  rats  after  a  4- 
hour  inhalation  exposure  to  62  ppm.  but 
no  effect  was  observed  at  32  ppm 
(Carpenter  et  al.  1956).  Studies  of  four 
species  exposed  at  concentrations  of 


200.  sa  or  25  pfHB  8  hours/day  for  26 
weeks  resulted  in  hematologic  changes 
only  in  rats:  increased  osmotic  fi»gUity 
of  erydirocytes  was  maiiced  at  200  ppm. 
slight  at  80  ppm,  and  minimal  at  25  ftpm 
(Moffat  Unnett.  and  Nair  1978). 

OSHA  is  proposing  an  8'hour  TWA 
PEL  of  25  ppm  for  2>isopropoxyethanol. 
The  Agency  preliminarily  concludes  that 
this  limit  will  protect  exposed  winkers 
from  the  ri^  of  hemolytic  effects 
associated  with  exposure  to  diis 
substance,  wddch  is  not  presently 
regulated,  lliis  health  evidence  forms  a 
reasonable  basis  for  proposing  a  new 
limit  for  2-isopropoxyethanol.  At  the 
time  of  the  final  rule.  OSHA  will 
promulgate  a  new  limit  if  the  Agency 
determines  that  this  Umit  will 
substantially  reduce  significant  risk. 

ISOPROPYL  GLYCIDYL  ETHER 

CAS:  401ft-14-2;  Chemical  Fonnula:  C»H.tOi 

H.S.  No.  1227 

OSHA's  current  limit  for  isopropyl 
glycidyl  etiier  (IGE)  is  50  ppm  as  an  8- 
hour  TWA.  The  ACGIH  has  established 
an  8-hour  TWA  of  50  ppm  and  a  15- 
minute  STEL  of  75  ppm  for  IGR  NIOSH 
recommends  a  limit  of  50  ppm  for  IGE  as 
a  15-minute  ceiling.  IGE  is  a  colorless 
and  volatile  liquid. 

The  4-hour  LCm  for  mice  was  1500 
ppm  and  the  8-hour  LCm  in  rats  was 
1100  ppm  (Hine.  Kodama.  Wellington  et 
aL  1956).  The  intragastric  LD^s  in  mice 
and  rats  were  1.30  and  4.2  g/kg. 
respectively;  in  rabbits,  the  dermal  LDbo 
was  9.65  g/kg  (Hine.  Kodama, 
Wellington  et  al.  1956).  Fifty  daily  7-hour 
exposures  of  rats  to  400  ppm  caused  a 
reduced  rate  of  weight  gain,  an  increase 
in  hemoglobin,  a  decrease  in  peritoneal 
fat.  and.  in  some  animals, 
emphysematous  lungs  and  mottling  of 
the  liver  (Hine,  Kodama,  Wellii^on  et 
al.  1956).  Animals  in  this  study  also 
exhibited  signs  of  ocidar  irritation  and- 
respiratory  disti]^s8. 

In  humans,  eye,  nose,  and  upper 
respiratory  irritation  occurred  in  the 
technicians  handling  the  animals  in  the 
Hine  and  co-workers'  study;  exposure 
levels  were  not  specified.  Dermatitis  has 
also  been  reported  in  workers  exposed 
to  other  glycidyl  ethers  during 
manufacture,  and  one  such  case 
involved  IGE  exposure  (ACGIH  1986.  p. 
340). 

OSHA  is  proposing  an  8-hour  TWA  of 
50  ppm  and  a  15-minute  STEL  of  75  ppm 
for  IGE.  The  Agency  preliminarily 
concludes  that  these  limits  will  work  -  - 
together  to  protect  workers  from  die  risk 
of  eye.  skin,  and  upper  respiratory  tract 
irritation  associated  with  exposures  at 
the  levels  permitted  in  the  absence  of  a 
short-term  limit.  This  health  evidence 


forms  a  reasonable  besis  for  proposing  a 
revision  to  this  level  At  the  time  of  ttie 
final  rule.  OSHA  will  establish  a  new 
limit  for  isofwopyl  glycidyl  ether  if  the 
Agency  determines  tiiat  this  limit  will 
substantially  reduce  significant  risk. 

4.4'-M7niYLBNB  BIS(2-CHLGROANILINE) 
CAS:  101-14-4:  Chemical  Fonnula: 
.    CfMCiaClNHili 
HS.  No.  1273 

OSHA  cuirendy  has  no  limit  for  4.4- 
methylene  bis  (2-chloroaniline).  or 
MBOCA,  a  tan-colored  solid.  The 
ACGB1  recommends  a  limit  of  0.02  ppm 
TWA.  wjth  a  skin  notation:  MBOCA  is 
classified  as  a  suspected  human 
carcinogen  (A^  by  the  ACGIH.  NIOSH 
recommends  a  TWA  limit  of  3  mg/m*. 
which  is  die  lowest  detectable  limit 

MBOCA  is  highly  toxic  causing 
cyanosis,  kidney  irritation,  and 
mediem(^^6bifiemia.  It  is  sLbudar  in 
effect  to  the  other  aromatic  amines 
(Hosein  and  van  Roosmalen  1978: 
Mastromatteo  1985.) 

Steinhoff  and  Gnmdman  (1969) 
draionstrated  that  feeding  MBOCA  at 
unspecified  levels  to  rats  on  a  protein- 
deficient  diet  caused  a  high  inddence  of 
liver  cancer.  Russfield  and  associates 
(1978)  repoiied  liyer  aind  lui^  timioiii  in 
rats  fed  MBOCA  while  on  a  standard 
diet  Dogs  fed  MBOCA  at  a  dose  of  100 
mg/day.  5  days/week  showed  no 
hepatic  cancer,  but  malignant  nodules  in 
the  bladder  occurred  in  a  dog  fied 
MBOCA  for  9  years  (Stiila  et  aL  1977). 

In  industry,  reversible  hematuria  has 
been  reported  among  MBOCA-exposed 
workers,  but  precise  concentration  data 
are  lacking  (Mastrometteo  1965). 
However,  a  study  of  workers  exposed 
for  as  long  as  18  years  to  MBOCA 
showed  no  adverse  effects,  although  the 
substance  and  its  metabolites  were 
detected  in  the  urine  of  these  subjects 
(Unch  et  al  1971).  Hosein  and  van 
Roosmalen  (1978)  reported  an  industiial 
incident  i^ere  molten  MBOCA  was 
splashed  in  a  woricer's  face:  urinary 
levels  of  3.8  mg/L  MBOCA,  as  well  as 
protein,  were  detected  in  the  urine,  and 
the  subject  experienced  nausea. 
However,  this  worker  recovered  quiddy. 

A  recent  NIOSH  retrospective  study 
involving  370  woricers  employed  in  a 
MBOCA-manufacturing  plant  evaluated 
the  carcinogenicity  of  mis  substance, 
which  is  structurally  similar  to 
benzidene.  The  study  has  found  2 
bladder  cancers  in  very  young  workers 
Oess  dian  30  years  of  age),  both  oi 
whom  are  non-smokers. 

OSHA  is  proposing  an  8-hoUr  TWA 
limit  of  OJOZ  ppm  for  MBOCA.  wiUi  a 
skin  notation.  The  Agem:y  preliminarily 
concludes  tiiat  diis  limit  will  protect 
woricers  against  the  risk  of  cyanosis. 


methemoglobinemia,  kidney  irritation, 
and  cancer  potentiaUy  associated  with 
exposures  to  this  substance  at  the  levels 
permitted  in  the  absence  of  any  OSHA 
limit  A  skin  notation  is  proposed  to 
protect  against  the  percutaneous 
absorptioBand  systemic  toxicity 
demonstrated  for  this  substance  in 
industrial  accidente.  This  health 
evidence  forms  a  reasonable  basis  for 
proposing  a  new  limit  for  4,4'-methylene 
bis  (2-chloroaniline).  At  the  time  of  the 
final  rule.  OSHA  wiU  promulgate  a  new 
limit  if  the  Agency  determines  that  this 
limit  will  substentially  reduce 
significant  risk. 

PHENYLHYDRAZINB' 

CAS:  100-6S-0:  Chemical  Fonnula: 

OHiNHNHi 
R8.  No.  1317 

OSHA's  current  limit  for 
phenylhych'azihe  is  5  ppm  TWA,  with  a 
skin  notation.  The  ACGIH  recommends 
a  TLV-TWA  of  6  ppm  widi  a  STEL  of  10 
ppm.  and  a  skin  notation.  NIOSH 
(1078a)  recommends  that  workplace 
exposures  not  exceed  0.14  ppm  as 
measured  over  a  2-hour  period. 

No  data  are  available  on  the  effecto  of 
pfaenylhydrazine  resulting  bom 
idhalatfon.  The  ACGIH  fintlto  are  based 
on  the  high  acute  toxicity  of  the 
compound  when  administered  orally  or 
subcutaneo\isly  to  animals;  single -doses 
on  the  order  of  20  mg/kg  have  resulted 
in  die  deadi  of  dogs-within  22  days 
(Hease  et  al  1935)  and  produced -a 
marked  decrease  in  eiythrocyte  count  in 
rodeote  (von  Oettingen  and  Deichmann 
1936).  Anemta  and  hemolysis  are  the 
characteristic  reqionses  seen  in  animals 
fed  or  injected  with  phenylhydrazine. 

In  ito  oiteria  document  on  hydrazines, 
NIOSH  (1978a)  reviewed  four  studies  on 
the  carcinogeidcity  of  phenylhydrazine 
in  mice.  One  study  (Toth  and  Shimizu 
1976)  found  significant  increases  in 
blood  vessel  tumors.  Another  study 
(Clayson  et  al.  1966)  reported  increased 
incidences  of  lung  adenomas  and 
adenocarcinomas.  Two  other  studies 
(Roe  et  al  1967:  Kelly  et  al  1960)  were 
negatiw.  NIOSH  concluded  that 
phenylhdyrazine  should  be  considered  a 
potential  human  carcinogen  and 
recommended  that  exposures  not 
exceed  0.14  ppm  over  a  2-hour  sampling 
period,  whidi  representa  the  lowest 
level  that  can  be  detected  reliably.  The 
ACGIH  (1966)  has  placed 
phenylhydra;dne  on  its  A2  list 

As  discussed  previously,  the  NIOSH 
REL  is  based  on  the  limitations  of  the 
available  sampling  and  analytical 
methods  for  this  substance:  this 
approach  does  not  necessarily  satisfy 
OSHA's  requirementa  regarding 
significant  risk  and  feasibility.  In   - 


addition.  OSHA  is  not  able  to  conduct 
the  risk  assessment  necessary  to 
consider  the  potential  carcinogenic  risks 
associated  with  occupational  exposure 
to  phenylhydrazine  in  time  for  this 
rulemaking.  The  Agency  dierefore 
proposes  mat  a  5-ppm  (8-hour)  TWA 
and  10-ppm  STEL  he  adopted  as  an 
interim  PEL  to  reduce  the  risk  of  acute 
blood-related  toxicity  that  has  been 
associated  with  phenylhydrazine.  This  . 
health  evidence  forms  a  reasonable 
basis  for  proposing  a  revision  to  this 
level.  At  the  time  of  the  final  rule,  OSHA 
will  establish  a  new  limit  for 
phenylhydrazine  if  the  Agency 
determines  that  this  limit  will 
substantially  reduce  significant  risk.  As 
future  priorities  dictate,  OSHA  may 
consider  the  need  for  a  lower  limit  fm 
this  substance. 

PHENYLPHOSPHINE 

CAS:  638-21-1;  Chemical  Fonnula:  CHiPth 

RS.  No.  1318 

OSHA  has  no  current  requirement  for 
limiting  worker  exposure  to        . 
phenylphosi^iine:  NIOSH  also  has  no 
REL  foe  this  substance.  The  ACGIH  has  . 
recommended  a  ceiling  limit  of  0.05  ppm. 

A  90-day  inhalation  stady  conducted 
by  the  duPont  Company  in  which  rats    ^ 
and  beagle  dogs  were  exposed  to 
average  concentrations  of  0.6  ppm  pr  2.2 
ppm  for  6  hours  per  day,  5  days  per 
week,  showed  that  rats  exposed  to  2.2 
ppm  had  significant  hematologic 
changes  and  testicidar  degeneration  (as 
cited  in  ACGDi  1988,  p.  479).  These 
effects  were  not  noted  among  rata 
exposed  to  0.8  ppm,  but  rata  exposed  at 
the  lower  level  did  show 
hypersensitivity  to  sound  and  touch  and 
mild  hyperemia.  The  dogs  tolerated  the 
higher  exposure  level  better  than  the 
rate  in  that  some  regeneration  of 
testiadar  damage  occurred  during  a  1- 
month  recovery  period.  Dogs  exposed  to 
0.8  ppm  exhibited  intermittent  nausea, 
diarrhea,  lacrimation,  and  hind  leg 
ti«mor  (ACGIH  1986).  The  ACGIH 
considered  0.6  ppm  to  be  an  NOE  level 
for  severe  effecta  in  animals  and 
recommended  a  04)5-ppm  ceiling  TLV  to 
provide  a  10-fold  safety  margin  to 
protect  woricers  against  the  changes 
exhibited  by  the  test  animals  at  the  0.6 
ppm  level 

OSHA  preliminarily  concludes  that 
workers  currentiy  exposed  to 
uncontrolled  levels  of  phenylphosphine 
are  at  risk  of  experiencing  the  nausea, 
irritation,  and  CNS  effecta  found  to  be 
associated  with  such  exposures  in 
animals.  The  Agency  believes  the 
proposed  ceiling  of  0.06  ppm  will  reduce 
Utis  risk  substantially.  This  healdi 
evidence  forms  a  reasonable  basis  for 
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proposing  a  new  Hndt  Cor 
phenylphoapfaine.  At  die  time  of  the 
final  role,  OSHA  wiO  promulgate  a  new 
limit  if  die  Agency  determines  that  this 
limit  ¥vill  substantialiy  lednce 
significant  risk. 

PHOSPHINE  i 

CAS:  7ns^l-2;  Chenrfcal^^dnnida:  IH 
H^  No.  1321 

OSHA  cuirendy  has  a  PEL  of  0.3  ppm 
TWA  for  phosiAine,  The  ACGIH 
recommends  a  TLV-TWA  of  O^a^Tpm 
and  a  TLV-STEL  of  IJO  ppm.  Phoaphine 
is  a  coloriess  gas  with  a  disagreeable, 
garlic-like  odor. 

Early  studies  rqxirted  diat  laboratory 
animals  could  toloate  phosphine  in  4- 
hour  daily  exposures  of  5  ppm  for  2 
months,  but  fataUties  were  observed 
from  seven  similar  exposures  at  10  ppm 
(Muller  1940).  In  1975.  Wahtz  and  Brown 
reported  a  4-hour  LQo  of  11  ppm  in  rats; 
these  lethal  exposures  caused  effects 
typical  of  respiratory  irritation. 

Prior  to  1SS8,  numeroos  cases  of 
phosphine-related  occupational 
poisonings  and  deaths  were  reported 
inchiding  a  fatahty  caused  by 
puhnmary  edema  that  was  attributed  to 
an  e^qwsure  to  6  ppm  for  2  hoars  daily 
(Haiger  and  Spolyar  1958).  Sublethal 
sjrmptoms  (withoot  chronic  effects) 
occurred  at  phoepfaine  expotores 
avera^ng  10  ppm  or  lew,  with 
excursions  of  up  to  35  ppm:  recorded 
sjrmptoms  included  dianliea.  nausea, 
vomiting,  respiratory  distress,  and 
dizziness  (Jones.  Jones,  and  Loogely 
1964).  The  literatore  contains  no 
documented  reports  of  chronic  poisoning 
caused  by  prolonged  exposure  to 
phosphine,  aitfaoi^  several  authorities 
have  asserted  diat  this  is  a  possibility 
(Henderson  and  Haggard,  1963;  Faiiiiall 
1957;  Johnstone  and  Miller,  1940;  Patty 
1963;  American  Industrial  Hygiene 
Association,  1964). 

OSHA  prqjoses  an  S-hour  TWA  PEL 
for  phosphine  of  a3  pfMO  and  a  IS- 
minute  STEL  of  1  ppm.  TTie  Agency 
prehminarily  concludes  that  bodi  of 
these  limits  are  required  to  protect 
exposed  workers  from  die  risk  c4  lung 
damage,  diarrhea,  nausea,  and  other 
effects  potentially  associated  widi 
elevated  short-tena  and  long^enn 
exposure  to  diis  gas.  This  healdi 
evidence  forms  a  reasonable  basis  for 
proposing  a  revision  to  Ubis  level.  At  the 
time  of  the  final  rule.  OSHA  will 
establiafa  a  new  limit  for  phosphine  if 
the  Agency  determines  that  tbia  bmit 
will  substantially  reduce  aignififfiint  risk. 

PIPERAZINE  DIHYDRCKMjORIDE 

CASc  142-64-3;  Cbemical  Pomraia:  C«HiJ)4.2 

Ha 

H.S.Nal3M 


OSHA  carrentiy  has  no  limit  for 
piperazine  dihydradderide.  The  ACGIH 
recommends  a  TLV-TWA  limit  of  5 
mgm*.  Piperazine  dihydrochloride  is  a 
solid,  nperaijne  dihydrochloride  is  a 
water-sduMe  solid  with  low  systemic 
toxicity  and  mild  irritant  properties;  the 
compound  is  Molo^cally  active.  The 
oral  LDb«  for  rats  has  been  reported  as 
4.9  g/kg(NIOSH  1964). 

Ef9  and  skin  irritation  have  been 
reported  as  a  result  of  human  exposures 
to  high  (not  fiuther  specified)  levels  of 
piperazine  dihydrochloride;  subjects 
experienced  ndld  to  moderate  skin 
bums  and  sensitization.  Iidialaticm  of 
the  dust  has  been  associated  with 
asthmatic  reactions  (Dow  Chemical 
Company,  as  cited  in  ACGIH  1966,  p. 
491). 

OSHA  proposes  a  Uaiit  of  5  mg/m*  as 
an  8-hour  TWA  tot  piperazine 
dihydrochloride.  Hie  Agency 
preliminarily  concludes  that  this  limit 
will  reduce  the  risk  of  sensitization  and 
eye  and  skin  irritation  potentially 
associated  with  exposures  to  this 
substance  at  the  previously  uncontrolled 
level.  This  health  evid^ice  forma  a 
reasonable  basis  f<M  proposiag  a  new 
limit  for  piperazine  dihydrochloride.  At 
die  time  of  the  final  rule,  OSHA  will 
promulgate  a  new  limit  if  the  Agency 
determines  that  this  limit  will 
substantially  reduce  significant  risk. 

n-PROPYL  NITRATE 

CAS:  627-l»-4:  Cbemical  Fannula: 

H.S.Nal340 

OSHA  currently  has  an  (MtoorTWA 
limit  of  25  p|mi  for  n-propyl  nitrate.  "Hie 
ACGIH  recammends  a  2S-ppm  TWA 
and  adds  a  IS^ninute  STQ.  of  40  ppm.  n- 
Propyl  nitrate  is  a  pale  yeUow  liquid 
with  a  sickhr  sweet  odor. 

Rats  inhaUng  propyl  nitrate  vapor  for 
4  hours  at  a  concentration  of  10,000  iqmi 
demonstrated  cyanosis  and 
methemoglobinemia  before  they  died 
(Hood  1053,  as  cited  in  ACGIH  1986.  p. 
505).  Subsequent  cardiac  muscle  effects 
and  respiratory  depression.  The 
intravenous  llko  in  unanesthetized 
rabbits  has  been  reported  to  be  betwrecn 
200  and  250  rag/kg:  in  anesthetized  dogs 
and  cats,  intravenous  doses  of  between 
100  and  200  mg/kg  were  usnafly  fetal 
(Murtha,  Stabile,  and  WiOs  1966). 
Murtha  and  associates,  who  conducted 
these  studies,  concluded  that  n-propyl 
nitrate  exerts  a  direct  action  on  the 
vascular  smooth  muscle  and  diat  the 
ensuing  canfiac  effects  and  respiratory 
depression  contribute  to  die  compound's 
hypotensive  actitni  (Murtha.  StaUIe,  and 
Wills  1966).  Inhalatim  trials  in  mice, 
rats,  hamstera,  guinea  pigs,  and  dogs 
have  establisbed  4-honr  LCm  values 


rai«ging  from  9000  to  10.000  ppm  f(H- rats. 
6000  to  7000  fior  mice,  and  20OO  to  2500 
for  dogs.  Dogs  survived  repeated 
exposures  (6  hours/day,  6  day^week) 
at  260  ppm  for  6  mondis.  aldiough  slight 
clinical  signs  were  observed  during  the 
first  2  weeks  of  exposure  (Rinehart, 
Garbers.  Greene,  and  Stoufer  1958).  The 
percutaneous  toxicity  of  n-propyl  nitrate 
is  low  but  may  cause  inflammation  and 
thickening  of  the  sUn  after  repeated 
exposures;  these  effects  are  sometinies 
transient,  however  (ACGIH  1966,  p.  605). 
The  odor  of  n-propyl  nitrate  is 
detectaUe  at  SO  ppm.  To  protect  against 
cardiovascular  uid  respiratory 
depressant  effects  requires  both  TWA 
aiulS1S.liniits. 

OSHA  proposes  a  Hmit  of  25  ppm 
TWA  widi  a  STEL  of  40  ppm  for  n- 
propyl  nitrate.  The  Agency  preliminarily 
concludes  that  this  combined  FEL-8TEL 
limit  win  protect  worken  against  the 
risk  of  cyanosis,  mediemoglobinemia. 
and  hypotension  that  have  been 
observed  in  laboratory  animals.  This 
health  evidence  forms  a  reasonable 
basis  for  proposing  a  revision  to  this 
level  At  the  time  of  the  final  rule,  OSHA 
will  establish  a  new  limit  for  n-propyl 
nitrate  if  the  Agency  determines  that 
this  limit  will  substantiaDy  reduce 
significant  risk. 

SODIUM  FLUOROACCTATB 
CAS:  62-74-8;  Chemina  Forauila: 

OtfCOONa 
H.S.  Na  1366 

The  current  09iA  standard  for 
sodium  flooroacetate  is  aos  mg/m*  as 
an  8-hour  TWA  with  a  skhi  notation. 
The  ACGIH  has  established  exposure 
limits  of  0.06  nig/m*  TLV-TWA  and 
ai5-mg/m*  TLV-STEL.  wtdi  a  skin 
notation.  Sodium  fluoroacetate  is  a  fine 
white  powder,  which  is  sometimes  dyed 
black  for  commercial  use. 

Sodium  fluoroacetate  causes  vomiting, 
convulsions,  and  ventricular  fibrillation. 
It  is  highly  toxic  by  inhdation,  ingestion, 
or  via  absorption  through  the  skin 
(NI06H/0SHA.  1981).  The  ACGIH 
calculated  and  set  the  dueshold  limit  of 
OM  mg/m'  based  on  studies  of  rats 
indfcatiiag  an  oral  LDbe  of  1.7  n^kg 
(Lehman  1961).  Tissue  dianges  in  rats 
were  noted  In  a  later  study  by  the  same 
author  in  which  the  anlmtds  were  fed 
0.25  mg  so<fium  fhioroacetate/kg/day 
(Lehman  1962);  die  equivalent  level  in 
humans  would  be  17  mg/person/day.  A 
further  study  by  Miller  and  Fliillips 
(195S)  axamJasd  growth  rates  in  nd  fed 
various  dosages  of  sodinra 
fluoroacetate.  Rats  who  received  10  ppm 
in  their  diet  experienced  a  transient 
fluctuation  in  growth  rate.  At  20  ppm 
(approximately  2  mg/kg  in  young  rats). 
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the  growth  rate  declined  markedly  the 
firet  week;  the  rats  survived  and 
resumed  growth  at  the  normal  rate int^-. 
to  4  weeks.  Tolerance  for  the  chemical 
lasted  less  than  2  weeks,  and  .thoee  rats 
who  had  adjusted  to  sodium- 
fluoroacetate  showed  a  second 
retardation  of  growth  when  returned  to 
a  dietary  level  of  20  ppm,  after  a  2-week 
interval  of  eating  a  normal  diet  MiUer 
and  HiiUips  (1955)  noted  diat  rats 
conditioned  to  a  dietary  level  of  20  ppm 
were  then  able  to  adjust  to  a  level  of  40 
ppm  (a  dose  that  is  greater  than  the 
single  LDm  dose  per  day). , 

OSHA  is  proposing  an  8-hour  TWA  of 
a05  mg/m»  a  STEL  of  0.15  mg/m'.  and  a 
skin  notation.  The  Agency  preliminarily 
concludes  that  the  8-hour  and  short-term 
exposure  limits  will  reduce  the  risk  of 
systemic  effects  possible  as  a  result  of 
exposures  above  the  8-hour  TWA  of  0.05 
mg/m'.  A  skin  notation  is  proposed 
because  this  substance  causes  systemic 
toxicity  when  absorbed  dermally.  This 
health  evidence  forms  a  reasonable 
basis  for  proposing  a  revision  to  this 
level  At  the  time  of  die  final  rule,  OSHA 
will  establish  a  new  limit  for  sodium 
fluoroacetate  if  the  Agency  determines 
that  this  limit  will  substantially  reduce 
significant  risk. 

TRIMETllYLBENZENE 

CAS:  25551-13-7;  Chemical  Formula: 

(CH,)iaH, 
H.S.  No.  1412 

There  is  no  curtent  OSHA  exposure 
limit  for  trimethylbenzene.  The  current 
ACGIH  TLV  for  all  Isomers  of 
trimethylbenzene  is  25  ppm  as  an  8-hour 
TWA.  NIOSH  has  no  REL  for  diis 
substance  or  its  isomers. 

A  study  by  Battig  et  al.  (1957)  provides 
the  basis  for  the  proposed  limit;  this 
work  reports  symptoms  among  27 
workers  exposed  to  a  solvent  containing 
30  percent  1,3,5-trimethylbenzene  and  50 
percent  1,2.3-trimethylbenzene.  A 
"significant  number"  of  these  workers 
were  reported  to  have  experienced 
symptoms  of  nervousness,  tension  and 
anxiety,  and  asthmatic  bronchitis.  The 
peripheral  blood  of  these  workers 
"showed  a  tendency  to  hypochronic 
anemia"  and  somewhat  abnormal 
clotting  ability.  This  group  of  woricers 
had  been  occupationally  exposed  to 
total  hydrocarbon  concentrations 
ranging  from  10  to  60  ppm  for  several 
years.  The  authors  of  the  study 
recommended  maintaining  employee 
exposures  below  35  ppm  (Battig  etal 
1957). 

■  -O^iA  agrees  thatworkenrexposed  to 
trimethylbenzene  should  be  protected 
by  an  OSHA  limit.  OSHA  believes  that 
a  25-ppm  8-hour  PEL  will  provide 
protection  for  trimethylbenzene-exposed 


workers,  and  a  PEL  set  at  this  level  is 
therefore  proposed,  lliis  level  will 
reduce  the  risk  of  bronchitis  and  anxiety 
previously  reported  in  exposed  workers. 
This  health  evidence  forms  a  reasonable 
basis  for  proposing  a  new  limit  for 
trimethylbenzene.  At  the  time  of  the 
final  rule,  OSHA  will  promulgate  a  new 
limit  if  the  Agency  determmes  that  this 
limit  will  substantially  reduce 
significant  risk. 

TUNGSTEN  AND  COMPOUNDS  Onsolable) 
CAS:  7440-«^7;  Chemical  Formula:  W 
H.S.  No.  1416 

OSHA  presently  has  no  exposure 
limits  for  insoluble  tungsten  and  its 
compounds.  The  ACGIH  has  established 
5  mg/m*  as  an  8-hour  TWA  and  10  mg/ 
m'  as  a  short-term  exposure  limit  for 
these  substances.  NIOSH  recommends  a 
limit  of  5  mg/m'  as  a  10-hour  TWA. 
Tungsten  is  a  gray,  hard  metal. 

Rats  fed  a  diet  containing  0.5  percent 
insoluble  tungsten  compounds  died,  and 
another  group  of  rats  fed  0.1  percent  of 
these  compounds  suffered  noticeable 
weight  loss  (Kinard  and  van  de  Erve 
1941).  Studies  in  rats  fed  tungsten  at  2, 5, 
or  10  percent  of  their  diet  showed  that 
females  in  all  dose  groups  has  a  15- 
percent  reduction  in  weight  gain  (Kinard 
and  van  der  Erve  1943).  The 
intraperitoneal  IDm  twigsten  metal 
powder  of  5  g/kg  body  weight;  survivors 
showed  minor  liver  and  spleen  changes 
at  necropsy  (Frederick  and  Bradley 
1046).  StucUes  of  the  tissues  of  guinea 
pigs  intratracheally  injected  with 
tungsten  metal  and  tungsten  carbide 
revealed  moderate  interstitial  cellular 
proliferation  and  no  changes, 
respectively.  However,  Soviet  studies 
involving  similar  intratracheal  injections 
showed  proliferation  of  the  intra- 
alveolar  septa  (Kaplun  and  Mezentseva 
1960).  The  NIOSH  criteria  document  for 
tungsten  (1977)  reports  that  Russian 
investigators  found  a  9-  to  11-percent 
incidence  of  pulmonary  fibrosis  in 
workers  exposed  to  tungsten  (Kaplun 
and  Mezentseva  1959;  Mezentseva  1967). 
NIOSH  recommended  that  the  standard 
for  the  tungsten  and  its  insoluble 
compounds  be  set  at  5  mg/m'  to  protect 
against  pulmonary  effects.  To  date, 
studies  of  industrial  conditions  have 
yielded  evidence  that  pneumoconiosis 
does  not  develop  fiom  exposure  to 
timgsten  metal  or  its  insoluble 
compounds  (Demehl  1966,  as  cited  in 
ACGIH  1986,  p.  614). 

OSHA  is  proposing  an  84iour  TWA  of 
5  mg/m»  and  a  STEL  of  10  mg/m»  for 
tungsten  and  its  insoluble  compQunds. 
The  Agency  preliminarily  concludes  that 
these  limits  will  protect  exposed 
workers  against  the  risk  of  pulmonary 
fibrosis  and  other  lung  effects 


associated  with  exposure  to  this  metal 
and  its  compounds  at  the  levels 
permitted  by  the  absence  of  any  OSHA 
limit.  This  health  evidence  forms  a 
reasonable  basis  for  proposing  a  new 
limit  for  tungsten  and  compounds 
(insoluble).  At  the  time  of  the  final  rule, 
OSHA  will  promulgate  a  new  limit  if  the 
Agency  determines  that  this  limit  will 
substantially  reduce  significant  risk. 

TUNGSTEN  AND  COMPOUNDS  (soluble) 
CAS:  7440-33-7;  Chemical  Fonnula:  W 
H.S.  No.  1417 

OSHA  has  no  current  limit  for 
exposure  to  tungsten  and  its  soluble 
compounds.  The  ACGIH  limit  is  1  mg/ 
m»  TWA  widi  a  3  mg/m'  STEL  NIOSH 
recommends  a  1-mg/m'  10-hour  TWA 
for  tungsten  and  its  soluble  compounds. 
Tungsten  is  a  grey,  hard  metal. 

Animal  studies  have  shown  that  the 
LDm  for  soluble  sodium  tungstate  when 
injected  subcutaneously  in  rats  ranges 
from  140  to  160  mg/kg  (Kinard  and  van 
de  Erve  1940).  Soluble  tungsten's  lethal 
effects  are  the  result  of  systemic 
poisoning  that  occura  as  the  compound 
is  absorbed  by  multiple  organs;  this  is 
followed  by  cellular  asphyxiation 
(International  Labour  Office  [HO]  1934). 
Karantassis  (1924)  also  observed  a 
systemic  response  in  guinea  pigs  given 
soluble  sodium  tungstate  or  pure  soluble 
tungsten  eith^  orally  or  intravenously, 
developed  anorexia,  colic,  irembling. 
and  difficulty  in  breathing  prior  to 
death.  Rats  fed  a  diet  containing  0.5 
percent  tungsten  as  soluble  sodium 
tungstate  or  tungsten  oxide  died  from 
this  dose.  Dietary  doses  of  0.1  percent 
tungsten  oxide  and  the  sodium  salt 
caused  weight  loss  in  rats,  but  no  deaths 
(Kinard  and  van  der  Erve  1941). 
Tungsten  is  believed  to  act  by 
antagonizing  the  action  of  molybdenum 
(Higgins,  Richert,  and  Westerfield  1956). 
NIOSH  states  in  its  criteria 'document 
for  tungsten  (1977)  that  information  on 
the  effects  of  exposure  to  soluble 
tungsten  compounds  in  the  working 
population  is  unknown.  The  ACGIH 
(1988,  p.  614)  recommends  a  lower  TLV 
for  the  soluble  compared  with  the 
insoluble  compounds  of  tungsten 
because  of  the  former's  greater  systemic 
toxicity. 

OSHA  proposes  an  8-hour  TWA  of  1 
mg/m'  and  a  STEL  of  3  mg/m'  for 
tungsten  and  its  soluble  compounds.  The 
Agency  preliminarily  concludes  that 
these  limits  will  protect  exposed 
workers  against  the  risk  of  systemic 
toxicity,  anorexia,  colic,  incoordination, 
trembling,  and  dyspnea  associated  with 
exposure  to  these  compounds,  which  are 
presendy  not  regulated  by  OSHA.  This 
health  evidence  forms  a  reasonable 
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basis  for  proposing  a  new  limit  for 
tungsten  and  compounds  (sobble).  At 
the  time  of  the  final  rale,  OSHA  wiU 
promulgate  a  new  limit  if  the  Agency 
determines  Aat  this  limit  will 
substantiaQy  reduce  sigirificant  risk. 

VTNYUDENE  CHLORIDE  (U- 

DICHLOROETHYLENE] 
CAS:  7S-S5-4:  Chemical  Formula:  O^^cCCh 
H.S.  No.  1428 

Currently.  OSHA's  Z  tables  do  not 
have  a  limit  for  vinylidene  chloride 
(VCD).  The  ACGIH  has  established  5 
ppm  as  an  8-hour  TWA  and  20  ppm  as  a 
15-minute  STEL  NIOSH  recommends 
that  employee  exposure  to  VCD  be 
reduced  to  the  lowest  feasible  level,  and 
considers  VCD  a  carcinogen.  VlnyUdene 
chloride  is  a  colorless  liquid  that 
polymerizes  readily. 

The  acute  oral  LDU  for  male  rats  is 
2500  mg/kg  (Jenkins.  Trabulus.  and 
Murphy  1972].  The  LCm  for  rats  exposed 
to  a  single  4-hour  exposure  of  VCD 
vapor  was  reported  as  6350  ppm  in  one 
study  (SiegeL  Jones,  Coon,  and  Lyon 
1971)  and  32.000  ppm  in  an  earlier  study 
(Carpenter,  Smy^  and  Pozzani  1949). 
Liquid  VCD  causes  transient  irritation  to 
the  eyes  of  rats  but  has  little  effect  on 
e>q>osed  skin  if  the  VCD  is  allowed  to 
evaporate  (Toricelson  and  Rowe  1961). 

Prendergast  and  co-workers  exposed 
rats,  rabbits,  guinea  pigs,  and  monkeys  8 
hours/day,  5  days/week  for  6  weeks  to 
395  mg/m*  (100  ppm);  thes^authors  saw 
no  visible  signs  of  toxicity  while  the 
exposure  was  in  process,  but  rabbits 
and  monkeys  lost  wei^t.  These  same 
species  were  exposed  continoously  to 
VCD  concentrations  of  5.  IS.  25,  or  47 
ppm  for  90  days;  only  the  animals 
exposed  to  5  ppm  showed  no  increases 
in  mortality  (Prendergast,  Jones,  Jenkins, 
and  Siegel  1967). 

Nasal  irritatioa  liver  cell 
degeneration,  and  retarded  weight  gain 
were  reported  in  rats  fallowing  twenty 
6-hour  exposures  to  500  ppm  VCD  (Gage 
1970);  at  200  ppm.  only  nasal  irritation 
occurred.  Studies  by  Toricelson  and 
Rowe  (1981)  in  which  rats,  rabbits, 
guinea  pigs,  and  dogs  were  exposed  to 
25,  sa  or  100  ppm  VCD  for  8  hours  per 
day,  5  days  per  week  for  6  months 
revealed  injury  of  the  kidneys  and  liver 
in  all  animals  at  all  levels  of  exposure. 
Maltoni  (1977)  and  Maltoni.  Cotti, 
Morisi,  and  Chieco  (1977)  conducted  an 
evaluation  of  VCD's  carcinogenicity  in 
which  mice,  rats  and  hamsters  were 
exposed  to  levels  from  10  ppm  to  ISO 
ppm  for  4  hours  per  day,  5  days  per 
week  for  52  wedcs.  vrith  results  reported 
through  week  96  of  the  stndy.  In  those 
mice  exposed  to  25  ppm  VCD,  21  percent 
of  the  males  and  1.5  percent  of  the 
females  developed  Iddney 


adenocarcinomas;  these  tumors  were 
not  seen  in  rats  exposed  to  amounts  of 
VCD  up  to  150  ppm.  Exposures  of  100  or 
180  ppm  in  rats  ^d  prodiice  a  significant 
increase  in  mammary  adenocarcinomas. 
and  this  response  was  dose-related 
(Maltoni  1077;  Maltoni,  Cotti,  Morisi, 
and  Chieco  1977).  Overt  toxicity  and 
mortality  occurred  early  in  the  studies 
after  4-hour  exposures  at  levels  of  50 
ppm  in  mice  and  200  ppm  in  rats: 
hamsters  exposed  to  20  ppm  VCD 
showed  no  increase  in  toraor  incidence 
(Maltoni  1977;  Maltoni,  Cotti,  Morisi. 
and  Chieco  1977). 

A  study  by  Marray,  Nitschke.  Rampy, 
and  Schwetz  (1979)  investigated  ^ 
embryotoxic,  fetotoxic.  and  teratogenic 
effects  of  inhaled  and  ingested  V(3)  (in 
rats)  and  ii^aled  VCD  (in  rabbits),  in 
the  inhalation  studies,  rats  were 
exposed  to  20, 80,  or  180  ppm  VCD  for  7 
hours  per  day.  VCD  was  toxic  to  both 
the  adults  and  their  embryos  at  levels  of 
80  and  160  ppn  among  the  rats,  and  160 
ppm  in  rabbits.  At  exposiffe  levels  of  20 
ppm  in  rats  and  80  ppm  in  rabbits, 
neither  maternal  toxicity  nor  effects  on 
embryonic  or  fetal  development  were 
noted.  In  the  ingestion  study  widi  rats, 
drinking  water  containfatg  200  ppm  VCD 
catised  no  toxic  effects  in  either  the  rats 
or  their  offsprmg. 

Two  strains  of  rats  exposed  to  75  or 
100  ppm  VCD  for  5  days/week,  6  hours/ 
day  for  12  months  did  not  show  a 
significant  increase  in  tumors  (Viola  and 
Capoto  1977).  Other  investigators 
exposed  rats  to  25  or  75  ppm  by 
inhalation  for  6  hours/day,  5  days/week 
for  18  months  or  to  60, 100,  or  200  ppm 
VCD  in  their  drinking  water  for  2  years 
and  femid  no  increase  in  tumor 
incidmce  in  these  animals  (Rampy, 
Quest  Hundston  et  al.  1977).  fai  mtee, 
VCD  was  not  active  either  as  a  whole 
moose  skin  carcinogen  or  by  . 
subcutaneous  injection. 

In  ofter  studin,  VCD  proved 
mutagenic  in  both  B.  coU  and  S. 
typhimurium  strains  (Greim,  Bonse. 
Radwan  et  aL  1975;  Bartsch,  Malaviaille. 
Montesano,  and  Tomatis  1975).  VCD  has 
been  implicated  as  a  tumor  initiator  in  a 
carcinogenesis  bioassay  by  Van  Dmiren 
(1979).  Studies  by  Reitz,  Watanabe. 
McKenna  et  al.  (1960)  suggest  ttat 
VCD's  tumorigenicity  is  a  result  of  its 
ability  to  faiitiate  cell  injury  and  not  of 
its  ability  to  alter  the  genetic  material  of 
an  injured  cell.  The  actual  cell  injury  is 
caused  by  VCD  metabolites  which  are 
highly  reactive  and  cytotoxic  (Maltoni 
1977;  Hadiaway  1977;  Henschler  and 
Bonse  1977). 

A  cohort  study  of  138  VCD-exposed 
workers  did  not  identify  any  VDC- 
related  health  affects  in  these  woricers 


(Ott,  Fishbeck.  Townsend.  and 
Schneider  1976). 

OSHA  is  proposing  so  8-hour  TWA  of 
6  ppm  and  a  16-miaute  STEL  of  20  ppm 
for  vinylidene  tihioride  The  Agency 
preliminarily  condudes  that  these  Iknits 
will  protect  workers  from  the  risk  of 
kidney  and  liver  damage  and 
cardnogenidty  potentkdly  associated 
with  exposuK  to  VCD  at  the  levels 
permitted  by  the  absence  of  any  OSHA 
limit  This  Ihnit  may  be  an  interim  limit: 
as  future  priorities  permit  the  Agency 
may  perform  a  quantitative  risk 
assessment  for  VCD  and  consider 
further  rulemakii^  TUs  health  evidence 
fonns  a  reasonable  basis  for  proposing  a 
new  limit  for  vinylidene  ddoride  (1,1- 
dix:hloroethylene).  At  the  time  of  the 
find  rule.  OSHA  will  promulgate  a  new 
limit  if  the  Agency  determines  that  tUs 
limit  «viU  substantially  reduce 
significant  risk. 

WELOING  FUMES 

CA&  None:  Chemical  Fonaak:  Not  avaSabie 

H.8.  No.  1490 

OSHA  currently  has  no  limits  for 
exposure  to  weldinj^  fumes,  -vMA  it 
defines  as  fiunes  that  ore  generated  by 
the  manual  metal  arc  or  oxy-acetylene 
welding  of  iron,  mild  steel,  or  aluminum. 
The  ACGIH  has  set  an  8-hoor  TWA  of  5 
mg/m*  for  welding  fanes,  neasued  as 
total  particulate  inside  the  vrdobig 
helmet 

Although  welding  of  these  types 
generally  produces  fumes  made  up  of 
aluoynum,  iron,  or  dnc  oxides,  other 
toxic  gases  may  be  produced  in  large 
amounts  (Ferry  and  Gintber  1952;  Feny 
1954;  Sih^rraan  1956;  Homer  et  al.  1967). 
Iron  metals  may  ^ve  off  fumes  of 
manganese,  silicate,  and  various  organic 
binders.  yUuminum  welding  may  result 
in  fumes  consisting  of  fluorine,  arsenic, 
copper,  silicon,  and  beryllium  (NIOSH 
n.d.;  American  Welding  Society  1973). 
Sixteen  different  substances,  including 
fluoride,  manganese,  silicon,  titanium, 
and  sodium  and  potassium  silicates, 
have  been  measured  in  the  fumes 
resulting  bom  the  welding  of  mild  sted 
(ACGIH  1988,  p.  634).  The  process  of 
shielded  arc  welding  is  known  to 
produce  ozone,  and  when  carbon 
dioxide  is  used  as  a  shield  gas,  carbon 
monoxide  is  given  off  (NI09i  n.d.; 
American  Welding  Society  1973). 

The  adverse  health  effects  assodated 
with  over  exposure  to  welding  fumes  are 
those  of  metal  fume  fevei^^chills  and 
fever,  profuse  sweating,  and 
weakness— and  respiratory  iiritatioo. 

OSHA  preliminarily  condudes  that  a 
PEL  for  wdding  fumes  is  needed  to 
protect  workers  involved  in  the  wdding 
of  aluminum,  iron,  or  mild  sted  from  the 
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risk  of  metd  fume  fever  and  raapicatory 
irritation  assodated  with  welding 
fumes,  and  is  proposing  to  adopt  a  TWA 
of  5  mg/m*^for  welding  fumes  as  totd 
particulate.  This  health  evidence  forms  a 
reasonable  basis  for  proposing  a  new 
limit  for  welding  fames.  At  die  time  of 
tiie  final  rule,  OSHA  will  promulgate  a 
new  limit  if  the  Agency  determines  that 
this  Innit  will  substantially  reduce 
significant  risk. 

ZINC  OXIDE  (FUME) 

CAS:  1314-13-2:  Chemical  Formula:  ZnO 

H.S.  No.  1437 

OSHA's  existing  exposure  limit  for 
zinc  oxide  fume  is  5  mg/m'  as  an  8-hour 
TWA.  The  ACGIH  also  recommends  a 
5-mg/m*TWA  and  also  has  a  STEL  of 
10  mg/m*.  NIOSH  recommends  a  5-mg/ 
m3 10-hour  TWA  limit  with  a  15-minute 
ceiling  of  15  mg/m*.  When  heated,  zinc 
oxide  produces  a  white  fume. 

The  most  prevdent  toxic  effect  of  zinc 
oxide  fume  is  a  condition  known  as 
"metal  fume  fever,"  whose  symptoms 
include  chills,  fever,  muscdar  pain, 
nausea,  and  vomiting  (Turner  and 
Thompson  1926).  Studies  in  the 
workplace  have  shown  that  welders 
exposed  to  zinc  oxide  fumes  at 
concentrations  of  320  to  580  mg/m* 
reported  nausea,  with  the  development 
of  chills,  shortness  of  breath,  and  severe 
chest  pains  2  to  12  hours  later.  Most 
workers  took  approximately  4  days  to 
recover,  and  some  eventually  developed 
pneumonia  (Hammond  1984).  Other 
studies  have  reported  tiie  frequent 
occurrence  of  chills  in  woricers  exposed 
to  zinc  oxide  at  levels  as  low  as  5  mg/m* 
(Hickish  1963;  Wall  1970).  Hammond 
(1984)  reported  that  workers  exposed  to 
8  to  12  mg/m*  of  zinc  oxide  fdne  did  not 
suffer  from  metal  fume  fever. 

Exposure  of  guinea  pigs  lasting  only 
an  hour  caused  a  drop  in  body 
temperature,  followed  6  to  19  hours  later 
by  an  increase  above  normal  levels 
(Turner  and  Thompson  1926).  The 
animals  in  the  high  exposure  group  (2500 
mg/m*  for  3  to  4  hoius)  died  after 
expo8iu«. 

Eariy  studies  (Drinker  and  Fairhall 
1957)  suggested  that  metal  frune  fever 
was  unlikely  to  oonu'  at  concentrations 
below  15  mg/m*.  but  subsequent 
experience  shows  that  exposures  even 
at  5  mg/m*  can  cause  this  syndrome 
(Hicldsh,  private  communication,  1963; 
Wall,  private  communication,  1970,  as 
died  in  ACQIH 1986,  p.  646). 


NIOSH's  Gdteria  Dneument  (1975) 
reported  that  the  development  of  metal 
fume  fever  was  unlikely  at  levels  as  low 
as  5  mg/m*.  but  the  institute  stated  that 
exposures  to  the  fume  codd  cause 
chronic  respiratory  effects. 

OSHA.  is  proposing  a  5-mg/m*  TWA 
and  a  STEL  of  10  mg/m*.  The  Agency 
preliminarily  concludes  that  both  of 
those  limits  will  protect  exposed 
woricers  from  the  risk  of  metal  fiune 
fever  associated  with  exposure  to  zinc 
oxide  fumes  at  the  elevated  short  term 
levels  permitted  in  the  absence  of  a 
STEL.  This  health  evidence  forms  a 
reasonable  basis  for  proposing  a 
revision  to  this  level.  At  the  time  of  the 
find  rule,  OSHA  will  establish  a  new 
limit  for  zinc  oxide  (fume)  if  the  Agency 
determines  that  this  limit  will 
substantially  reduce  significant  risk. 

ZIRCONIUM  COMPOUNDS 

CAS:  7440-67-7:  Chemical  Formula:  Zr 

H.S.  No.  1439 

Tlie  (nirrent  OSHA  limit  for  zirconium 
compounds  is  an  &-hour  TWA  of  5  mg/ 
m».  The  ACGIH  has  established  a  TLV- 
TWA  of  5  mg/m',  supplemented  by  a  10 
mg/m*  STEL  Zirconiimi  compounds 
may  be  either  bluish-black  powders  or 
grayish-white  lustrous  metals. 

The  toxic  effects  of  inhalation 
exposures  to  zirconium  compounds 
include  the  formation  of  grandomas, 
both  in  the  lungs  and  on  the  skin.  Sax 
(1984)  reports  cases  of  pdmonary 
grandomas  in  workers  exposed  to 
zircomum  aerosols.  In  laboratory 
animals,  ord  toxidty  is  low  (NIOSH 
1972),  and  inhalation  studies  conducted 
for  one  year  at  levels  of  3.5  mg 
zircodnm/m*  dust  and  mist  resulted  in 
limited  toxidty  (Stokinger  1981). 

OSHA  preliminarily  concludes  that 
the  5-mg/m*  TWA  and  10-mg/m»  STEL 
limits  for  zircomum  compounds  will 
protect  exposed  workers  bom  the  risk  of 
pulmonary  effects  potentially  associated 
with  the  short-term  exposures  permitted 
by  tiie  8-hour  TWA  alone.  This  health 
evidence  forms  a  reasonable  basis  for 
proposing  a  revision  to  this  level.  At  the 
time  of  the  final  rde,  OSHA  will 
establish  a  new  limit  for  zirconium 
compounds  if  the  Agency  determines 
that  this  limit  will  substantidly  reduce 
sigmficant  risk. 

Preliminary  Conclusions 

For  the  group  of  systemic  toxicants 
shown  on  Table  C8-1,  OSHA 


preliminaialy  coododes  that  the  risks 
associated  with  occupational  exposures 
to  these  substances  are  substantial.  As 
Table  C8-2  shows,  the  systemic  effects 
caused  by  such  exposures  include  liver 
and  kidney  damage,  testicular  damage, 
fetal  poisoning,  central  nervous  system 
depression,  and  asthma.  Affected 
employees  may  experience  dizziness, 
nausea,  generalized  weakness, 
respiratory  irritation,  blood  in  the  urine, 
chest  tightness,  hives,  and  necrosis  of 
the  cornea.  These  effects  represent  risks 
to  hedth  and  fimctiond  capacity,  and 
reducing  the  limits  for  these  systemic 
toxins  will  substantially  reduce  these 
risks.  The  hedth  evidence  for  these 
substances  is  a  reasonable  basis  for 
proposing  revised  or  new  limits  for 
substances  in  this  group.  At  the  time  of 
the  final  rde,  OSHA  will  establish 
revised  or  new  limits  for  these  systemic 
toxins  if  the  Agency  determines  that 
these  limits  will  substantially  reduce 
sigmficant  risks. 

9.  Substances  for  Which  Proposed 
Limits  Are  Based  on  Observed  No- 
Effects  Levels 

Introduction 

For  a  group  of  23  toxic  substances, 
OSHA  is  proposing  limits  based  on 
evidence  that  the  levels  chosen  have 
been  shown  not  to  produce  adverse 
effects  in  exposed  populations.  These 
substances  are  shown  in  Table  C9-1, 
along  with  their  CAS  numbers  and  H.S. 
numbers  and  current  OSHA,  ACGIH, 
and  NIOSH  limits.  OSHA  is  proposing 
limits  for  17  chemicals  in  this  group  that 
have  not  formerly  been  regulated  by  the 
Agency.  The  Agency  is  proposing  to 
retain  or  decrease  the  8-bour  limit  and 
to  add  a  STEL  in  a  total  of  five  cases 
and  to  reduce  the  TWA  in  one  instance. 
NIOSH  has  RELs  ody  for  one  substance 
in  this  dass. 

Description  of  the  Health  Effects 

The  substances  induded  in  this  group 
cause  a  wide  range  of  adverse  health 
effects  in  both  animals  and  humans. 
Unlike  most  of  the  other  groupings 
descaibed  in  this  preamble,  these 
toxicuints  do  not  affect  the  same  target 
oigan  or  system:  Some  are  central 
nervous  system  depressants,  several  are 
upper  respiratory  tract  irritants,  and  still 
others  have  their  primary  effect  on  the 
liver  and/or  kidney. 
sa.Lwa  cooc  ««io-»ni 
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Table  C^l.    Substances  for  liilcti  Limits  Are  Based  On  A  No-Effect  Level 


H.S.  Number/ 
Chemical  Heme 


CAS  No. 


Current  PEL*     ACGIH  TLV** 


1029  Atrazine 


1041  Bnmcil 


l#12-24-9 
3t4-40-9 


1056  p-tert-Butyl toluene   99-51-1      10  ppm  TIM 


1085  Chlorodifluoromethane  75-45-6 


5  mg/m  TUA 

1  ppm  TUA 

10  ppm  TUA 
20  ppm  STEL 

1000  ppm  TUA 
1250  ppm  STEL 


NIOSH  REL*** 


1090  o-Ch1oroto1uene 


1110  Cyclonite 


95-49-8 


131-82^ 


1117  2,6-di-tert-8uty1-    128-37-0 
p-cresol 


1134  Diethanol amine 


111-42-2 


50  ppm  TUA 
75  ppm  STEL 

1.5  mg/m^  TUA, 
3  mq/m    STEL, 
Skin 

10  mg/m^  TUA 


3  ppm  TUA 


1136  Diethyl  phthalate     84-66-2 


5  mg/m    TUA 


UMI 
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Table  C9-1.    Substances  for  UMdi  Limits  Are  Based  On  A  No-Effect  Level  (continued) 
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H.S.  Number/ 
Chemical  Name 


1144  Dinitolmide 


CAS  No. 


148-01-6 


Current  PEL*     ACGIH  TLV** 


5  mg/m  TUA 


NIOSH  REL** 


1147  oiphenylamine 


122-39-4 


10  mg/m  TUA 


1153  Oiuron 


330-54-1 


10  mg/ro  TWA 


1249  Hethyl  acetate 


79-20-9      200  ppm  TUA 


200  ppm  TUA 
250  ppm  STEL 


1275  Hetribuzin 


21087-64-9 


5  mg/m  TUA 


1297  Oil  mist  (mineral)    8012-95-1    5  mg/m  TUA 


5  mg/m  TUA 
10  ms/m    STEL 


1312  Petroleum  distillates  8002-05-9    500  ppm  TIM     400  ppm  TWA 
(^laphtha) 


87  ppm  TUA 
450  ppm  Ceiling 
(IS.min) 


1327  m-Phthalodinitrile    626-17-5    — 


5  mg/m  TUA 


1332  Platinum,  metal 


7440-06-4    — 


1  mg/m  TUA 


1346  Resorcinol 


108-43-3 


10  ppm  TUA 
20  ppm  STEL 


21110 
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H.S.  Nunber/ 
Chemical  Name 


cis 


No. 


Current  PEL* 


ACGIN  tLV*« 


NIOSM  REL** 


1382  Tantalum 


7440-25-7    5  a^An 


1410  Trimethyl  phosphite   121-45-9 

i  ■ 

1415  Tri phenyl  amine      603-34-9 


5  n^m  TUA 
10  mg/m^  STEL 


2  ppm  TWA 


5  mg/m  TUA 


1418  Uranium  (insoluble    7440-61-1    fl.2S«ng/m^  TUA   0.2  mg/m    TUA 


compounds) 


0.6  mg/m  STEL 


*   OSHA's  TWA  limits  are  for  8-hour  ei^SMres:  its  STELs  are  for  the  durations  specified;  «nd  its 
ceilings  are  peaks  not  to  be  exceeded  for  any  period  of  time. 

**  The  ACGIH  TWA-TLV  is  for  an  8-hour  exposure;  its  STELs  are  15-minute  limits  not  to  be  exceeded 
more  thao  4  times  per  day  with  a  minimum  of  60  minutes  between  successive  STEL  exposures;  and 
its  ceilings  are  peaks  not  to  be  exceeded  for  any  period  of  time. 

***  NIOSH  TUA  limits  are  for  10-hour  exposures  unless  otherwise  specified,  and  its  ceilings  are 
peaies  not  to  be  exceeded  for  any  period  of  time  unless  a  duration  is  specified  in  parentheses. 

aiUJNG  CODE  4S10-2>-C 


For  some  compounds  in  this  category, 
no  adverse  health  effects  have  been 
observed  in  animals  or  humans.  This  is 
the  case  because  the  research  conducted 
did  not  reveal  effects  at  the  doses  and 
durations  tested.  Compoimds  falling  into 
this  latter  sub-group  include  2,6-di-tert- 
butyl-p-cresol,  diethanolamine, 
dinitolmide,  diuron,  oil  mist,  m- 
phthalodinitrile,  resorcinol,  triphenyl 
amine,  and  the  insoluble  uranium 
compounds. 

The  commonality  among  these 
otherwise  diverse  substances  is  that 
apparent  no-effect  levels  have  been 
defined  for  all  of  them.  Permissible 
exposure  limits  have  been  developed  for 
these  chemicals  by  applying  safety 
factors  to  these  no-effect  levels.  Table 
C9-2  shows  the  health  effects  observed 


in  humans  and  animals  after  exposure  to 
these  substances. 

Dose-Response  Relationships  and  No- 
Effect  Levels 

The  concept  of  setting  limits  based  on 
a  NOE  level  assumes  that  there  is  a 
concentration  at  which  repeated  and 
prolonged  exposure  to  a  toxic  substance 
causes  no  adverse  effect  in  the  majority 
of  workers.  A  similar  concept  is  widely 
used  by  a  variety  of  federal  agencies,  for 
example  the  Food  and  Drug 
Administration,  to  set  contaminant 
tolerances,  acceptable  daily  intake 
values,  and  other  limits. 

All  of  the  limits  for  these  substances 
have  been  set,  with  varying  degrees  of 
confidence,  at  a  no-effect  or  minimal 
effect  level,  regardless  of  the  specific 


effect  being  protected  against.  At  least 
in  part  the  limits  proposed  for  the  23 
items  listed  in  Table  C9-1  are  based  on 
published  or  unpublished  data  or 
information  indicating  that  these  limits 
are  already  being  maintained  in  work 
environments  and  that  industrial 
experience  shows  these  levels  to  be 
both  feasible  and  free  of  associated 
health  effects  or  employee  complaints. 
OSHA  believes  that  these  limits  will 
also  protect  against  any  effects  these 
substances  have  been  shown  to  cause  at 
higher  concentrations  (e.g.,  minimal 
effects  are  noted  in  animals  at  50  times 
the  TLV-TWAs  for  trimethylphosphite 
and  chlorodifluoromethane].  The 
substances  in  this  group  have  effects 
that  range  in  toxicity  from  low  to  high  at 
relatively  low  exposure  concentrations. 


Table  C9-2.— Health  Effects  Associated  With  Substances  for  Which  Umits  are  Based  on  No-Effect  Levels 


H.S.  number  ctiemical  nanM 

CASNa 

Health  effects  obeerved  in  vHmaiB 

Health  effects  observwt  m  humans 

1029  Atrazine 

1041  Bronwcil 

1056  p-t8rt-BuiyMohiene 

1085  CNorodifluoronwlhane 
1090  o-Chlorololuene  - 

1912-24-0._... 

314-40-9 :.. 

98-61-1 

75-45-6 

95-49-8 

121-82-4 .-..._. 

128-37-0 

111-42-2 

84-66-2 

Ataxia,  dyspnea,  convulsiona. 

Mfld  irritalion. 

CNS  depression,  respiratory  tract  irritation,  liver 

Cardiac  sensitization. 

Nasal  initation,  nausea,  headache,  iveakneea. 
> 

1110  Cydonile 

1117  2,6Kli-tert-ButyHxro«ol 

1134  Oiethanoiaminfl „ „.. 

1136  Diethyl  phthatete „.    

siona. 

Impaired  vision  skin  irrttatioa 

Uver  changes. 

Uver,  kMney,  spleen  changes 

ais  'depra«^liyraid"ii^^ 

Lung  irritatk>n. 

Motor  incoordlnatkxi.  convulsions 

Skin  Irrilatton. 

BroTKhltis,  pneumonitis,  hyperemia. 
Teratogenteity,  ocular  irritatk>n. 
Skin  irritation. 
Kklney  damage,  bkx>d  disorders. 

Nauaea.  vomiting,  convulsiona. ' 
Pain.  rKimbness,  transient  irritation,  polyrteurWa. 
eczema. 

1 144  DMtolmMe _ 

1147  DIphenytamtne.™ 

11S3Diurnn 

148-01-6 

122-39-4 

330-54-1 

79-204 

21067-64-9 

8012-95,1 

8002-05-9 

626-17-5 _ 

7440-06-4 

i06-43-3 

7440-25-7„ 

121-45-9 

603-34-9 

7440-61-6 

1249  Methyl  acetate. 

1275  Metijbuzin _ „ 

1297  Oil  mW  (mioefaO ..-. 

1312  Petroteum  dMMates  (naptv 
tha). 

132/  m-PhthalodMtrile 

1332  Platinum,  metal 

1346  Reeordnol _ _ 

1382  Tantalum _ 

1410  Trimethyl  phosphite _... 

1415  Triphenyl  amine 

Eye.  mucoua  membrane  initaflon,  chest  tightness. 
Eye.throat  irritation. 

1418    Uranium    Onsokible    oom- 
pounda). 

The  following  discussions  describe 
OSHA's  preliminary  findings  for  some  of 
the  substances  in  this  group  and 
illustrate  the  nature  of  the  risk  faced  by 
workers  exposed  to  these  toxicants. 

ATRAZINE 

CAS:  1912-24-8;  Chemical  Fomrala: 

CHuClN, 
H.S.  No.  1029 

OSHA  has  no  current  limit  for 
atrazine.  7%e  ACGIH  recommends  a 
TLV-TWA  of  5  mg/m.»  Atrazine  is  a 
stable,  white,  crystalline  compound. 

Animal  studies  indicate  that  the 
toxidty  of -the  s-triazine  hertiiddesv  of 
which  atrazine  is  the  best  known,  is  low. 
No  observable  effects  have  been  shown 


in  rats,  dogs,  horses,  and  cattle  fed 
dietary  levels  of  over  25  ppm  for 
extended  periods.  In  addition,  the  s- 
triazine  herbicides  are  excreted  in  urine 
and  feces  in  relatively  short  periods  of 
time  (Bakke  et  al.  1972).  Atrazine  has 
not  shown  teratogenic  effects  in  studies 
of  rats,  mice,  and  sheep  (the  Merck 
Index  1983;  Peters  and  Cook  1973;  Binns 
and  Johnson  1970).  In  vitro  studies  have 
shown  no'mutagenic  effects,  and  a  2- 
year  feeding  study  in  rats  and  mice 
showed  no  carcinogenic  effects  (Innes  et 
al.  1960).  The  only  reports  of  toxidty 
indicate  that  high-dose  ingestion  of 
atrazine  can  oause  ataxia,  dyspnea,  and 
convulsions  in  animals  (as  dted  in 
ACGIH  1986,  p.  44).  The  s-triazinei 


appear  to  interfere  with  carbohydrate     . 
metabolism  by  blocking  the  production 
of  sugars  (Gysin  1962;  Cast  1956). 

In  humans  there  are  no  reports  of 
atrazine  poisoning  (ACGIH  1986,  p.  44). 
Because  there  are  no  reports  of  human 
reactions  to  atrazine  that  can  be  related 
to  air  concentrations,  the  ACGIH's  limit 
was  set  on  the  basis  of  animal  studies. 
Long-term  feeding  studies  in  dogs  have 
established  3.75  mg/kg  as  the  highest 
no-observed-effect  level  (U.S.  EPA  1979). 
Applying  appropriate  safety  factors  to 
this  value,  and  assuming  that  lung 
absorption  is  less  than  50  percent,  yields 
an  8-hour  TWA  limit  of  5  mg/m* 
(Zielhuis  and  Van  der  Kreek  1979). 
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OSHA.prapoaes  ■  tSLot  S  m§Jta' 
TWA  frwoii-^qf  ■"•?  |Tr^Mi«arily   - 
coodudes  that  this  liait  will  protect 
employees  from  the  risk  of  "^*»frfflic 
ejects  to  which  they  co«ikl  potentially 
be  exposed  in  the  ^wnrp  of  any  OSHA 
limit.  The  health  evidnce  focms  a 
reasonable  basis  for  propoaiag  a  new 
limit  for  atrazine.  At  the  time  of  the  final 
rule.  OSHA  will  promulgate  a  new  Ikut 
if  the  Agency  determines  that  this  limit 
will  substantiaUy  reduce  significant  n?V 

MOMACIL 

CAS:  n4-40-8:  Cheoucal  PoniMk: 

H.S.NaU)«l  j. 

OSHA  has  no  anrent  limit  for 
bromacil.  The  ACX^ffi  recommends  a 
TL V-TWA  of  1  ppm.  Bramadi  is  a 
white.  crystaiiiBe  solid. 

Bromactl  has  a  low  order  of  acute  and 
chronic  toxicity  (Sherman  197S).  In  2- 
year  feeding  studies  of  rats,  no-effect 
dietary  concentrations  were  determined 
to  be  greatei  man  ZSOppm  bat  less  than 
1250  ppm  for  rats  and  1250  ppm  for  dogs. 
Rats  and  sabbits  exhibited  no 
teratogenic  or  carcinogenic  effects  as  a 
result  of  dietary  intake  fSherman  1975). 
Inhalation  studies  in  rats  have  shown 
that  all  rats  tolerate  a  4-hour  exposure 
equivalent  to  4«M)  mgfm*.  Studies  of 
guinea  pigs  showed  no  skin  sensitization 
and  on^  mild  initation  after  exposures 
at  unspecified  levels.  Rabbits  have 
•hewn  no  climcal  signs  of  toxicity  as  a 
result  of  the  skin  application  of  5000  mg/ 
kg(ACGIHl986.p.€4). 

OSHA  proposes  a  permissible 
exposure  limit  of  1  ppm  for  bromacil, 
and  preliminarily  concludes  that  this  ; 
limit  will  protect  exposed  employees ' 
against  the  risk  of  irritation  potentially 
associated  with  exposure  to  bromacil  at 
uncontrolled  levels.  The  health  evidence 
forms  a  reasonable  basis  for  proposing  a 
new  limit  for  bromacil.  At  the  time  of 
the  final  rule.  OSHA  will  promulgate  a 
new  liBut  if  the  Agency  detennines  that 
this  limit  will  substantially  reduce 
significant  risk. 

p-tArt«UTYLTOUJENB 

CAS:  9fr-51-l:  Chemkal  Formula:  {CHaliC^ 

CJtCH. 
H.S.  No.  1056 

.    OSHA  currently  has  a  limit  of  10  ppm 
TWA  for  p-tert-Butyltoluene.  "Hie 
ACGIH  recopimends  a  TL  V-TWA  of  10 
ppm  and  a  TLV-STEL  of  20  ppm.  p-tert- 
Butyltoluene  is  a  colorless  liquid  with  an 
aromatic,  gasoline-like  odor. 

P-teft  Batyltohteoe  has  been  shown  to 
be  sfightly  toxic  on  ingestion, 
moderately  toxic  when  inhried.  and 
negligibly  loxic  tlMeagh  lAcin  expesore 
(Hine.  Unger.  Anderson  et  al.  W84). 
Repeated  eKposwes  In  animale  have 
shown  ttvar  and  kidney  changes  and 


aacraae^pic  defeaerative  heaorrfaateB 
in  the  spinal  cord  and  hraiB.  even  at 
relatively  low  concentrations.  The  diief 
acute  effects  in  animals  are  central 
nervous  system  depression  and 
reapuatory  toitBtiaB:  in  rata  estpesed  for 
1  to  7  hsuM  daily  over  a  2fr^eek  poiod, 
25  ppm  daily  appeared  to  be  the  no- 
effect  level  {Gerarde  1960). 

la  faumaiu,  Hiae.  Unger,  Anderson.  «t 
aL  (1954)  observed  nasal  kritatioa. 
aausea.  malaise,  headache,  and 
weakness  associated  with  exposure  to 
p-tert-butyltolaene  at  unspedfied  levds. 
These  audiors  also  observed 
cardiovascular  ejects,  as  weH  as  effects 
on  the  central  nervous  system,  the  skin, 
and  the  respiratory  tract  Half  of  the 
subjects  exposed  to  p-tert-batyltoluene 
developed  tremor  aad  anxiety,  and  25 
percent  of  exposed  individuals  showed 
evidence  of  chemical  contact  irritation 
of  the  respiratory  tract. 

OSHA  is  proposing  a  TWA  of  10  pimi 
and  a  STOLof  20  ppm  for  p-tert- 
butyltoluene.  Tlie  Agency  preliminarily 
concludes  that  a  STEL  as  well  as  a 
TWA  will  protect  exposed  workers 
against  the  risk  of  central  nervous  and 
cardiovascular  system  effects  <^nd  of 
irritation  and  nausea  potentially 
associated  with  short-term  exposures  to 
p-tert-butyltoluene.  The  health  evidence 
forms  a  reasonable  basis  for  proposing  a 
revision  to  this  level.  At  the  time  of  the 
final  rule.  OSHA  wiM  establish  a  new 
limit  for  p-tert-butyltoluene  if  the 
Agency  determines  that  this  limit  will 
substantially  reduce  significant  riaL 

CHLORODIFLUOROMETHANE 

CAS:  75-45-«;  Chemical  Formula:  CHCIP, 

H.S.  No.  1085 

OSHA  has  no  current  limit  for 
chlorodifluoromethane  (Freon  22).  Tlie 
ACGIH  recommends  a  IIV-TWA  of 
1000  ppm,  with  a  short-term  limit  of  1250 
ppm  for  15  minutes. 
Chlorodifluoromethane  is  a  colorless, 
nearly  odorless,  non-flammable  gas. 

Exposure  to  very  high  atmospheric 
levels  of  FreoB  22  cause  stinutiatioB  and 
then  depoeasian  of  the  central  aervoas 
system*  Mlamied  by  asphyxiatian.  Rats 
and  guinea  pigs  exposed  to 
concentrations  of  75.000  to  100,000  ppm 
over  a  2-hour  period  exhibited 
exdtatioB  aad  disequilibrium;  narcosis 
was  observed  al  aWMfiO  ppm  and 
raortaUtir  at  30aO60  and  4OaO0O  ppm 
(Weigand  1^1).  In  mice,  similar 
exposures  at  320,000  ppm  werethe 
maxinuuB  tolerated,  and  the  minimum 
lethal  dose  was  3704)00  ppm  (Karpov 
1905).  in  rabbits,  the  minittum 
conceatratien  altering  reflex  nespooses 
was  11.000  lo  2aMWppm  (Kaipov  IM^. 
Studies  of  gniaea  pffs  reported  no 
fatalities  as  a  lesiiit  of  exposure  for  2 


hones  «t  aOBAW  ppm.  bat  ayid  clinical 
changea  wofc  observed  at  saooo  ppm 
aad  minimal  effJBcts  at  2SJD00  ppm 
(Underwxilars'  Laboeatories.  inc.  1940). 
Thiity-Bdiwle  exposures  at  5004)00  ppm 
woe  ledtal  to  gninen  pig*  (Booth  and 
Bixby  1932).  ICarpov  Iws  also  reported 
the  results  of  a  lO-month  study  of 
inhalation  effects  in  rats,  guinea  pigg, 
dogs,  aad  cats.  Six-faoor  inhalation 
exposures  to  14,000  ppm  and  2000  ppm 
for  5  days/week  were  studied,  and 
alterations  is  weight,  enduraaoe,  blood 
chemistry,  and  padudegy  of  the  tuaga, 
central  nervous  system,  heart  liver, 
kidney,  and  spleen  were  seen  at  the 
ajOCO-ppai  level  in  rats,  mice,  and 
rabbits.  At  the  2000-ppm  daily 
inhalation  level,  rats  and  mice  siiowed 
ne  efiacts.  In  dogs,  fxrdiac  senaitizafion 
was  not  observed  at  the  25,000-ppm 
level,  but  it  did  occur  at  the  50.0ao-ppm 
level  (Reinhardt  Azar.  and  Maxfield 
18F1).  No  data  have  been  published    • 
concerning  the  carcinogenicity, 
mutagenictty.  or  teratogenicity  of  this 
substance. 

The  Agency  is  proposing  an  8-hour 
TWA  liasit  of  1000  ppm  for 
chloFOcttfluocomethue  and  a  12S0-ppm 
15-minute  STEL  OSHA  preliminarily 
concfaides  that  these  limits  will  provide 
protection  against  the  life-threatening 
asphyxiant  effects  that  could  occur  in 
the  absence  of  any  OSHA  limit.  The 
health  evidence  forms  a  reasonable 
basis  for  proposing  a  new  limit  for 
chlorecyflnotomethane.  M  the  time  of 
the  final  rule.  OSHA  will  promulgate  a 
new  limit  if  the  Agency  detennines  that 
thi^  limit  will  substantially  reduce 
significant  risk. 

o<MLOROTOLUENE 

CAS:  95-4»-e:  Ciieaiical  Jonnula:  CtlhO 

H.8.t>(o.l090 

OKIA  has  no  current  Mmit  for  o- 
chlorotoluene.  The  ACGIH  recommends 
a  TLV-TWA  of  50  ppm  and  a  15-minute 
STEL  of  75  ppm  for  this  colorless  liquid. 

The  oral  LDu  in  rats  for  o- 
chhwotohiene  is  greater  than  1000  mg/ 
kg.  When  the  undiluted  material  was 
achainistered  orally  in  doses  ranging 
fiom  50  to  iOO  mg/kg.  the  animals 
experienced  weakness  and  vasodilation 
at  the  higher  dose  levels,  but  all 
survived  and  were  gaining  weight  2 
weeks  later  (ACGIH  1988  p.  137).  When 
the  undiluted  liquid  was  applied  to  the 
skin  of  guinea  pigs  in  doses  of  1  cc  orlO 
cc/kg  for  24  hours,  moderately  severe 
skin  irritation  occurred  at  both  dose 
levels.  The  guinea  pigs  lost  weight  over 
the  2-WBek  period  fallowing  application, 
indloeiiag  percutaneous  absoiption  of 
this  snb^nca  One  drapof  mubluted 
material  in  the  eyes  of  rabbits  produoed 


a  delayed  eiytbeiaa  of  Am  oon)«ncttva. 
altfioi]^  this  effect  dearsd  aflarM  days 
(Ely.  as  cited  in  ACGIH  1088b  pi.  137). 
Rats  eiqNMed  to  an  a^tumpben  of  21 
mg/L.  or  about  4000  KHB.  for  6  hours 
exhibited  loss  of  cocirdinatton  within  1.5 
hours,  proslratioD  at  1.76  hours,  and 
tremors  at  2  honrs.  At  14,000  ppm,  rats 
showed  loss  of  coordination, 
vasodilation,  labored  respiration, 
narcosis,  and  tearing.  Rats  exposed  at 
4000  and  14,000  iqmi  survived.  At 
175,000  ppat  one  of  ttiree  rats  died  (Qy. 
as  died  fat  ACGIH  1986  p.  137).  In 
another  study,  mice,  rats,  and  gninea 
pigs  were  exposed  to  o-dilorotohiene  at 
a  concentration  of  abont  4400  ppm.  Kfice 
showed  gasping  and  convulsions  wUfain 
30  ndnntes,  and  guinea  pigs  and  rats 
exhibited  gasping.  hypCTpnea,  ataxia, 
and  convabions  in  45  minutes.  AD 
animals  were  comatose  within  60 
minutes,  aad.  except  for  two  gaiaea  pigs 
that  still  survived  at  14  days,  all  of  the 
animals  died  (Hazleton  Laboratories, 
Inc.  1966). 

In  rabbits,  the  24-hour  patdi  test 
resulted  in  moderate  sldn  irritation; 
albino  rabbits  displayed  conjunctival 
irritation  firom  a  single  instillation  of  0.1 
ml  of  undiluted  o-ddorotoluene,  but  no 
corneal  damage  was  observed  7  days 
later  (Hazleton  Laboratories,  Inc.  1986). 

Data  canceming  human  exposures  are 
lacking,  but  no  cases  of  dermatitis  or 
poisoning  have  been  reported  as  a  result 
of  occupational  exposure.  Perscmal 
conwranications  from  several 
ocaqwtional  health  expwts  recommend 
limits  ranging  from  25  ppm  to  200  i^m 
TWA  for  human  expoeares  (HoptiHi; 
Mastromatteo;  EUdns;  Toikelson.  as 
cited  in  ACGIH  1986,  p.  137).  These 
limits  were  recommended  on  the  basis 
of  analogy  with  similar  compounds, 
sach  as  the  chlorinated  benzenes. 

OSHA  is  proposing  50  ppm  as  an  8- 
hour  TWA  PEL.  The  Agency 
preliminarily  condudes  that  dds  limit 
wiU  protect  against  the  risk  of  eye  and 
skin  Dritation  and  systemic  poisoning 
possft>le  in  the  absMice  of  any  OKIA 
limit  The  health  evidence  forms  a 
reasonabie  basis  far  proposing  a  new 
limit  for  o-cbleiotolaene.  At  Amb  tine  of 
the  final  rale.  OSHA  will  pmmdgate  a 
new  Umit  if  tiie  Agency  determines  that 
this  Umit  will  substantiaUy  reduce 
significant  risk. 
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CYCLOKBTB 

CASc  121-«a-«:  Chamical  PflmdaiCtffaNA 

H.S.N0.UIO 

OSHA  cmrently  has  no  permissible 
exposon  limit  for  cydooita.  The  ACGIH 
recommends  a  TLV-TWA  of  1.5  mg/m* 
and  a  STEL  of  3  a^m*.  with  a  sldn 
notation.  Cydonite  exists  in  Ae  fom  of 
orthoihombic  crystals. 


Cydonite.  a  hi^  explosive  and  a  rat 
poison,  has  not  baan  dumn  in  aninml 
studies  to  be  acntely  toxic.  In  iadastiy, 
reports  of  poisonings  as  a  resoh  of 
oecupatianal  exposafas  to  qrdonils 
were  widespread  as  late  as  1982 
(Kaplan.  Beighout  and  Peonnik  1982). 
Ejqtosure  causes  central  nervoas  system 
e&cts,  induding  nausea,  vnmiting, 
convulsions,  and  unconsciousness. 
These  clinical  signs  restdt  from  repeated 
gastrointestinal  and  respiratory 
exposures  and  from  skin  absorption 
(Sundetraan  et  aL  1944;  von  OettiDgen, 
Dtmahue.  Yagoda  et  aL  1940).  In  an 
epideoiiological  study.  Hathaway  (1977) 
reported  that  8-hour  TWA  exposures 
randng  up  to  1.57  and  averaging  0.28 
mg/m*  caused  no  identifiable 
abnormalities  attributable  to  cyckmite 
exposure. 

OSHA  is  pn^MMing  a  limit  of  1.5  mg/ 
m*  TWA,  a  3-mg/m*  IS^ninnte  STEL, 
and  a  skin  notation  for  cydonite.  The 
Agency  preliminarily  condudes  that 
establishing  these  limits  for  this 
previously  unregulated  chemical  will 
protect  workers  from  die  risk  of 
neun^Mdiic  effects  assodated  with 
cydonite  exposure,  either  as  a  result  of 
inhalation  or  percutaneous  exposures,  in 
the  absence  of  an  OSHA  PEL.  The 
health  evidence  forms  a  reasonable 
basis  for  proposing  a  new  limit  for 
cydonite.  At  the  time  of  the  final  rule, 
OSHA  will  proandgate  a  new  limit  if  the 
Agency  detennines  that  this  limit  will 
substantially  reduce  significant  risk. 

2,6J)l-tert-BUTYL-p-CRESOL 

CAS:  128-37-a  CheAical  Ponnola:  CisI^O 

H.S.  No.  1117 

OSHA  currently  has  no  limit  for  2,6- 
di-tert-butyl-p-cresol  (DBPD).  The 
ACGIH  recommends  a  TLV-TWA  of  10 
mg/m'  for  this  white  crystalline 
compound,  which  is  prepared  from  p- 
cresol  and  isobotylene.  DBPD  is  widely 
used  as  a  food  presovative. 

DSHD  is  conddered  to  have  a  low 
order  of  toxidty;  in  extensive  animal 
studies,  ingestion  has  not  been 
assodated  with  toxic  effects  (ACGIH 
1986,  p.  227).  Dcichraann  and  associates 
(1966)  reported  oral  LDm  vafaies  of  10l7 
g/kg  fargninBa  pigs.  1.7  and  1.97  g/lqg 
for  male  and  female  rats,  rsspectively, 
and  ranges  of  between  OM  end  Zl  g/kg 
for  cats  and  between  2.1  and  3.2  g/kg  for 
rabbits.  One  year  <rf  daily  oral 
adminbtntian  of  Oil7  to  Oi9  g/kg  in  dogs 
piodnced  no  a&cts.  nor  did  a  acnnonth 
ord  adndnislratian  of  0i2.  0l5,  or  0.8 
percent  DBPD  in  rats  (Ddchanaan  et  aL 
1966).  OdiarBtadiaB  have  confirmed 
dMsa  overall  insahs,  ahboQgh  some 
growth  rate  decreases  and  liver  weigjrt 
increases  wsre  demonstrated  in  lats  fed 
04n  to  0J>  percent  IWD.  total  daily  diet 


(Brown,  Johasen,  and  Ollallonm  1980; 
Creaven,  Davies,  and  Williams  1986). 

The  estimated  human  intake  of  DBPD 
in  the  United  States  does  not  exceed  a 
few  milligrams  dafly  (Gilbert  and 
Goldbeig  1985),  perhaps  0.2  mg/kg  body 
weight  Tliese  antkors  further  observe 
that  die  no-effect  dietary  levd  in  rats  is 
25  mg/kg. 

OSHA  proposes  a  TWA  limit  of  10 
mg/m*  for  2,6-di-tert-butyI-p-cresoI.  The 
Agency  preliminarily  concludes  that  this 
limit  wdll  protect  workers  against  the 
risk  of  any  acute  or  chronic  effects 
potentially  assodated  with  occupationd 
e)q>osure  to  this  substance  in  the 
absence  of  any  OSHA  PEL  The  heelth 
evidence  forms  a  reasonable  basis  for 
proposing  a  new  limit  for  2,6-di-tert- 
butyl-p-cresoL  At  the  time  of  the  final 
rule,  OSHA  will  promulgate  a  new  limit 
if  the  Agency  determines  that  this  limit 
will  substantially  reduce  significant  risk. 

DKTHANOLAMVIB 

CAS:  111-42-^  Choaiical  Formula: 

HO(CHikNH(a^)iOH 
H.S.  No.  1134 

OSHA  carrently  has  no  hmit  for 
(fiethanolaraine.  The  ACGIH  has 
established  an  8-hour  TWA  limit  of  3 
ppm.  Diethandamine  exists  as  either  a 
solid  or  a  liquid  at  room  temperature. 

Diethanolandne  has  a  low  order  of 
toxidty.  The  oral  UOto  for  both  rats  and 
guinea  ^bb  has  been  reported  to  be 
about  2  g/kg  (Dow  Chemical  Company, 
as  dted  in  ACGIH  1986,  p.  197).  Acute 
toxicity  studies  have  shown  that  direct 
contact  may  impair  visicm  and  denature 
the  skin  if  exposure  is  repeated.  Dietary 
studies  in  rats  showed  no  ill  effects  after 
00  days  of  feeding  at  20  mg/kg/day 
(Smydi  et  al.  1951). 

OSHA  is  proposing  a  PEL  of  3  ppm 
TWA  for  diethfinolamine.  The  Agency 
preliminarily  condudes  that  this  limit 
will  protect  exposed  workers  from  the 
risk  of  eye  damage  and  skin  irritation 
potentially  assodated  with  exposure  to 
diethanolamine  at  the  levels  permitted 
by  the  absence  of  any  OSHA  limit  The 
heelth  evidence  forms  a  reasonable 
basis  for  proposing  a  new  Umit  for 
diethaiu)lamine.  At  the  time  of  the  find 
nile,  OSHA  wrill  promulgate  a  new  limit 
if  the  Agency  detennines  that  this  limit 
will  substantiaBy  redoce  significant  risk. 

DIETHYL  PKTHALATE 

CAS:  8*-aS-2:  Chmnicd  Foimula:  CtHr- 

(COOGiHih 
H.S.Nall3e 


OSHA  carrently  has  no  Uraft  for 
diediyl  phthaiate.  The  ACGIH 
recommends  a  TLV-TWA  of  5  mg/m* 
for  this  stable,  colorless,  odorless,  and 
oily  Hqirid  with  a  bitter  taste. 
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Diethyl  phthalate  exposure  may  cause 
polyneuritis  and  disturbance  of  the 
vestibular  function.  By  most  routes  of 
administration,  this  substance  has  low 
acute  toxicity  in  laboriatory  animals  and 
borders  on  the  "relatively  harmless" 
classification  according  to  the 
systematid  grouping  developed  by  Hine 
and  Jacobson  (1954).  Oral  U\o  values  in 
the  rat  range  between  9.5  and  31  g/kg 
(Shibko  and  Blumenthal  1973);  the 
intraperitoneal  IDto  for  the  rat  is  5.06 
ml/kg  (Singh,  Lawrence,  and  Autrian 
1972)  and,  for  the  mouse,  2.8  g/kg 
(CaUey,  Autrian.  and  Guess  1966). 
Chronic  feeding  studies  lasting  6  or  more 
weeks  resulted  in  no-effect  levels  of  2.5 
g/kg/ day  for  the  rat  and  1.25  g/kg/day 
for  the  dog,  with  no  specific  lesion 
attributable  to  diethyl  phthalate  and  no 
unusual  incidence  of  tumors  (Shibko  and 
Blumenthal  1973). 

A  study  of  workers  exposed  to  a 
mixture  of  diethyl  phthalate,  dibutyl 
phthalate,  and  d^-2-ethyl  hexyl  phdialate 
vapors  in  air  at  concentrations  of  8  to  53 
mg/m*  resulted  in  findings  of  no 
phthalates  in  the  blood  (before  or  after 
the  exposure)  and  no  peripheral 
polyneuritis  (Raleigh,  as  cited  in  ACGIH 
1986,  p.  200).  Fassett  (1963)  reported 
transient  nasal  and  throat  irritation 
produced  by  exposure  to  the  heated 
vapors  of  diethyl  phthalate.  but  no 
cumulative  effects  have  been  noted  A 
Russian  study  of  worliers  (employed  for 
between  0.5  and  19  years)  who  were 
exposed  to  several  phthalate  plasticizers 
(e.g.,  butyl  phthalate,  the  higher  aryl 
phthalates.  dioctyl  phthalate,  and  benzyl 
butyl  phthalate),  as  well  as  to  sebacates. 
adipates,  and  tri-o-cresyi  phosphate,  at 
concentrations  ranging  from  1.7  to  66 
mg/m'  resulted  in  subjective  complaints 
of  pain,  numbness,  and  spasms  in  the 
upper  and  lower  extremities.  These 
complaints  were  related  to  the  duration 
of  exposure  and  usually  began  after  the 
6th  or  7th  year  of  employment  (Milkov  et 
al.  1960).  These  investigators  reported 
polyneuritis  in  32  percent  of  the  47 
persons  examined  for  this  health  effect; 
of  81  persons  evaluated  for  disturbance 
of  the  vestibular  function,  78  percent 
showed  depression  of  vestibular 
receptors  (Milkov  et  al.  1969). 

OSHA  proposes  a  PEL  of  5  mg/m'  for 
diethyl  phthalate.  The  Agency 
preliminarily  concludes  that  this  limit 
will  protect  workers  against  the  risk  of 
polyneuritis  and  vestibular  function 
disturbance  potentially  associated  with 
occupational  exposure  to  this  substance 
in  the  absence  of  any  OSHA  limit  The 
health  evidence  forms  a  reasonabla 
basis iorproppsing  a  new  limit  for 
diethyl  phthalate.  At  the  time  of  the  fin^ 
rule.  OSHA  will  {Homulgate  a  new  limit 


if  the  Agency  determines  that  this  limit 
will  substantially  reduce  significant  risk. 

DINTTOLMIDE  (33-DINrrRO-O- 

TOUJAMIDE)  .      :  •;• 

CA&  14»^-a(  Caieaiical  Fonnuls!  OHrftOb' 
H.$.Nan44 

OHiA' currently  has  no  limit  foi* 
dinitolmide.  The  ACGIH  recommends  a 
limit  of  5  mg/m*  TWA  for  this  yellowish 
solid 

In  rats,  the  oral  LDm  for  males  is  560 
mg/kg.  and  for  females,  650  mg/kg;  the 
ACGD^  concludes  that  it  has  a  moderate 
oral  toxicity  in  rats  (1986,  p.  213).  Two- 
year  dietary  studies  of  rats  fed  62.5  ppm 
(or  3  mg/kg/day)  dinitolmide  showed  no 
ill  effects.  Rats  of  both  sexes  fed  6  mg/ 
kg/ day  showed  slight  fatty  changes  in 
the  liver  female  rats  also  exhibited 
slight  liver  weight  increases.  Dogs  fed  10 
mg/kg/day  showed  no  effects  after  1 
year.  A  3-generational  study  of  rats  fed  6 
or  3  mg/kg/day  revealed  no  effects  on 
fertdity,  gestation,  viability,  or  lactation 
(Dow  Chemical  Company,  as  cited  in 
ACGIH  1966,  p.  213).  There  are  no 
inhalation  data. 

OSHA  is  proposing  an  8-hour  TWA 
PEL  for  dinitohnide  of  5  mg/m*.  The 
Agency  preliminarily  concludes  that  this 
limit  will  protect  exposed  workers  from 
the  risk  of  hepatic  changes  possible  as  a 
result  of  exposure  at  the  levels 
permitted  in  the  absence  of  any  OSHA 
limit  The  health  evidence  forms  a 
reasonable  basis  for  proposing  a  new 
limit  for  dinitolmide.  At  the  time  of  the 
final  rule,  OSHA  will  promulgate  a  new 
limit  if  the  Agency  determines  that  this 
limit  will  substantially  reduce 
significant  risk. 

DIPHENYLAMINE 

CAS:  122-39-4;  Chemical  Formula:  (CtHi^NH 

H.S<NOill47 

OSHA  currently  has  no  limit  for 
diphenylamine.  The  ACGIH 
recommends  a  TIV  of  10  mg/m*  TWA. 
Diphenylamine  exists  as  monoclinic 
crystalline  leaflets  that  discolor  when 
exposed  to  light 

Acute  oral  toxicity  data  for 
diphenylamine  are  limited  A  single 
report  describes  a  study  in  which  a        ^ 
dietary  dose  of  1,500  mg/kg  killed  two  of 
twenty  rats  within  30  days  of  ingestion 
(Griswold  et  al.  1966).  This  suggests  that 
diphenylamine  is  si^ficanUy  less  toxic 
than  aniline  (Hamblin  1963).  Dietary 
studies  of  rats  fed  0.025, 0.1, 0.5, 1.0.  or 
1.5  percent  diphenylamine  for  226  days 
demonstrated  non-malignant  renal  cysts 
at  the  three  highest  doses  (Thomas  et  aL 
1957).  However,  rats  given 
dipheoylaaiine  crystals  encapsulated  i» 
collodion  davelop<Bd  bladdac  papillomas 
within  12$  days  (Ypshida  et  aL  IMl). 
Exposure  to  c^henylamine  dust  has 
been  Unked.  to  JiyeB.  splaeivandkid^y  . 


changes  in  axperimental  animals 
(Robert  et  al.  1937). 

A  report  of  industrial  diphenylamine 
poisoning  in  Prance  described  bladder 
symptoms^iachyctfdia.  hypertension, 
and  aczsmc  (FaiifiaH  1957). 

OSHA  is  prdpdsifig  a  PEL  of  10  mg/m* 
TWA  folr  d^plu^Iamme.  The  Agency 
preliminarlly'concludes  that  this  limit 
will  protect  workers  against  the  risk  of 
liver,  kidney,  cardiovascular,  and  other 
systemic  effects  potentially  associated 
with  exposures  to  this  substance  in  the 
absence  of  any  OSHA  limit.  The  health 
evidence  forms  a  reasonable  basis  for 
proposing  a  new  limit  for 
diphenylamine.  At  the  time  of  the  final 
rule,  OSHA  will  promulgate  a  new  limit 
if  the  Agency  determines  that  this  limit 
will  substantially  reduce  significant  risk. 

DIURON 

CAS:  330-44-1;  Chemical  Formula: 

CiH,.CkNiO 
H-S.No.1153 

OSHA  currentiy  has  no  limit  for 
diuron.  The  ACGIH  recommends  a  TLV 
of  10  mg/m*  TWA  for  this  white 
crystallhie  solid. 

Hodge  and  associates  (1967, 1968) 
have  reported  a  low  order  of  acute  and 
chronic  toxicity  for  diuron.  For  male 
rats,  the  oral  LDb*  is  3,400  mg/kg.  In  2- 
year  feeding  studies  of  rats  and  dogs, 
the  no-effect  levels  were  reported  to  be 
250  and  125  ppm.  respectively.  A 
concentration  of  125  ppm  in  the  diet  did 
not  cause  reproductive  or  carcinogenic 
effects  in  a  3-generational  study  of  rats 
(Hodge,  Downs,  and  Panner  1967; 
Hodge,  Downs,  Smith  et  al.  1968):  1.400 
ppm  did  not  have  carcinogenic  effects  in 
mice  (Innes  et  al.  1960).  Skin  irritation 
and  sensitization  test  findings  in  guinea 
pigs  have  been  negative  (ACGIH  1986,  p. 
228). 

OSHA  is  proposing  an  8-hour  limit  of. 
10  mg/m*  TWA  for  diuron.  This  is  the 
limit  being  proposed  by  the  Agency  for 
all  inert  dust  and  particulates;  OSHA 
preliminarily  concludes  that  this  limit 
will  protect  exposed  workers  fit)m  the 
risks  potentially  associated  with 
woricplace  exposure  in  the  absence  of 
any  OSHA  PEL  These  risks  include 
accidents,  skin  and  upper  respiratory 
tract  irritation,  and  interference  with 
vision.  The  health  evidence  forms  a 
reasonable  basis  for  proposing  a  new 
limitfor  diuron.  At  the  time  of  the  final 
rule.  OSHA  will  promulgate  a  new  limit 
if  the  Agency  determines  that  this  limit 
will  substantially  rBdiice  significant  risk. 

MBnm.  ACETATB 

CAS:  r9^aO<«(awmh>«l  Formula: 

CHiCOIXH, 
H.S.Nal2«0 


OSHA  currently  has  a  limit  of  200 
ppm  TWA  for  methyl  acetate.  The 
ACGIH  also  recommends  an  8-iiour 
TWA  limit  of  200  ppm.  with  the  addition 
of  a  TLV-STEL  of  250  ppm.  Metiiyl 
acetate  is  a  hig^y  volatile,  colorless 
liquid  with  a  pleasant  odor. 

Methyl  acetate  is  mildly  narcotic  and 
is  a  known  irritant  to  the  mucous  - 
membranes  gf  the  eyes  and  respiratory 
passages.  Occupational  exposure  to  tltis 
substance  by  vapor  inhalation  at 
.  unreported  levels  resulted  in 
inflamroetiQa  of  the  eyes,  nervous 
irritation,  and  tightness  in  the  chest 
(Duquenois  and  Revel  1934;  Fairiiall 
1957).  Duquenois  and  Revel  (1994) 
suggested  that  like  methyl  alcohol, 
methyl  acetate  may  produce  atrophy  of 
the  optic  nerve. 

Other  researchers  have  suggested  that 
the  methanol  formed  by  hydrolysis  in 
the  body  may  be  responsible  for  the 
toxicity  of  methyl  acetate  and  on  this 
basis,  have  recommended  a  limit  of  250 
ppm  in  the  occupational  setting 
(Henderson  and  Haggard  1943). 
However,  Lehmann  and  Flury  (1943) 
have  attributed  toxic  effects  (e.g..  blood 
changes,  weight  loss,  lung  irritation),  as 
well  as  some  deaths,  to  dhronic 
exposures  at  6600  ppm.  These  health 
effects  require  a  PEL  which  will  protect 
workers  against  both  chronic  and  acute 
exposures. 

No  cases  of  irritation  or  systemic 
injury  have  been  reported  from 
industrial  exposures  to  methyl  acetate 
below  200  ppm. 

OSHA  is  proposing  an  8-hour  PEL  of 
200  ppm  TWA  and  a  15-minute  STEL  of 
250  ppm  for  methyl  acetate.  The  Agency 
preliminarily  concludes  that  both  of 
these  limits  will  protect  exposed 
workers  from  the  risk  of  narcosis,  eye 
and  skin  irritation,  and  pulmonary 
irritation  possible  at  elevated  exposure 
levels.  The  health  evidence  forms  a 
reasonable  basis  for  proposing  a 
revision  to  this  level.  At  the  time  of  the 
final  rule,  OSHA  will  establish  a  new 
limit  for  methyl  acetate  if  the  Agency 
determines  that  this  limit  will 
substantially  reduce  significant  risk. 

METRIBUZIN 

CAS:  210e7-6«-fl:  Chemical  Formula: 

CtHuN^OS 
H.S.  No.  1275 

OSHA  currently  has  no  limit  for 
metribuzin.  The  ACGIH  recommends  a 
TLV-TWA  of  5  mg/m.*  Metribuiin  is  a 
crystalline  solid. 

The  herbicide  metribuzin  has  a  low 
order  of  acute  toxicity;  single  exposures 
to  high  concentrations  produce  central 
nervous  system  depression,  and 
repeated  high  doses  affect  the  thyroid 
and  liver  fimction  (Deutsche 


Porschungsgemeinshaft  1981,  as  cited  in 
ACGIH  1968,  p.  411).  The  oral  LDm  in 
rats  has  been  reported  to  be  2000  mg/kg; 
in  cats  and  rabbits,  the  Wtt  is  up  to  500 
mg/kg.  A  4-hour  aerosol  exposure  at 
concentrations  of  between  860  and  892 
mg/m*  was  tolerated  by  rats  and  mice; 
no  skin  or  eye  irritation  was  observed  in 
rabbits.  No  sensitizing  effects  were  seen 
in  guinea  pigs,  and  a  skin  application  of 
the  70-percent  wettaUe  powder  of  1000 
mg/kg  per  day  for  3  weeks  produced  no 
effects  in  rats  (Deutsche 
Forsdiungsgemekischaft  1981 -as  cited  in 
ACGIH  1966,  p.  411). 

Inhalation  studies  have  shown  no 
adverse  effects  in  rats  exposed  to  31 
mg/m*  of  die  aerosol  for  6  hours/day,  5 
days/week  during  a  3-week  period 
(Bayer  1981,  as  cited  in  ACGIH  1986.  p. 
411).  No  carcinogenic  effects  were 
observed  in  rats  cmd  mice  fed  20, 800,  or 
3200  ppm  for  2  years  (Kimmerle  1962,  as 
cited  in  ACGIH  1986,  p.  411).  A  no-effect 
level  of  100  ppm  was  observed  in  a  2- 
year  dietary  study,  of  rats  and  dogs 
(Deutsche  Forschungsgemeinschafl  1981, 
as  cited  in  ACGIH  1986,  p.  411);  Uiese 
same  investigators  observed  no 
teratogenic  embryotoxic  or 
reproductive  effects  in  rats  or  rabbits.  In 
Chinese  hamsters  and  mice,  no 
mutagenic  activity  was  observed 
(Siebert  and  Lemperle  1974). 

No  human  poisonings  with  metribuzin 
have  been  reported.  In  oral  long-term 
studies,  the  highest  no-observed  effect 
levels  (NO£1.8)  were  2.5  to  5  mg/kg  per 
day  (ACGDi  1986,  p.  411).  Single  and 
repeated  patch  tests  in  humans  resulted 
in  neither  irritation  nor  sensitization 
(Deutsche  Forschungsgemeinschaft  1981, 
as  cited  in  ACGIH  1986,  p.  411). 

OSHA  is  proposing  a  PEL  of  5  mg/m* 
TWA  for  metribuzin.  The  Agency 
preliminarily  concludes  that  this  limit 
will  protect  woricers  against  the  risks  of 
metabolic  and  CNS  effects  that 
potentially  exist  from  workplace 
exposure  to  metribuzin  at  the  levels 
permitted  by  the  absence  of  any  OSHA 
limit.  The  health  evidence  forms  a 
reasonable  basis  for  proposing  a  new 
limit  for  metribuzin.  At  the  time  of  the 
final  rule,  OSHA  will  promulgate  a  new 
limit  if  the  Agency  determines  that  this 
limit  will  substantially  reduce 
significant  risk.  ] 

OIL  MIST  (MINERAL) 

CAS:  8012-05-1:  Chemical  Formula:  None 

H.S.  No.  1297 

OSHA  currentiy  has  a  limit  of  5  mg/ 
m*  TWA  for  oil  mist  The  ACGIH  has 
the  same  limit  and  recommends  the 
addition  of  a  10  mg/m*  TLV-STEL  Oil 
mist  (mineral)  refers  to  the  airborne  mist 
of  petroleum-based  cutting  oils  or  of 
white  petroleum  oil:  its  odor  is 


described  as  that  of  burned  lubrication 
oU. 

Studies  in  animals  have  shown  no  111 
effects  as  a  result  of  repeated  6-hour 
daily  exposures  to  5  mg/m*  level 
(Wagner,  Wright  and  Stokinger  1964). 
At  100  mg/m*,  sli^t  changes  (not 
further  specified)  were  observed  in 
exposed  animals  (Lushbauch,  Green, 
and  Redemann  1950).  Oil  fomes  and  the 
role  of  additives  have  not  yet  been 
evaluated,  but  it  has  been  suggested  that 
heat-decomposed  oil  fumes  are  irritating 
to  the  lungs  (Wagner,  Dobrogorski,  and 
Stokinger  1961).  Some  lung  effects  have 
been  reported  as  a  result  of  exposures  in 
animals  at  100  mg/m*  Lushbauch, 
Green,  and  Redemann  1950). 

OSHA  proposes  a  PEL  of  5  mg/m* 
TWA  and  a  STEL  of  10  mg/m*  for 
mineral  oil  mist  The  Agency 
preliminarily  concludes  that  both  a 
TWA  limit  and  a  STEL  are  necessary  to 
protect  against  the  risk  of  lung  irritation 
'  potentially  associated  with  elevated 
short-term  exposures  to  oil  mist  The 
health  evidence  forms  a  reasonable      , 
basis  for  proposing  a  revision  to  this 
level  At  the  time  of  the  final  rule,  OSHA 
will  establish  a  new  limit  for  mineral  oil- 
mist  if  the  Agency  determines  that  this 
limit  will  substantially  reduce 
significant  risk. 

PPTROLEUM  DISTILLATES  (NAPHTHA) 
CAS:  None;  Chemical  Formula:  None 
H.S.  No.  1312 

For  petroleum  distillates  (naphtha), 
also  identified  as  rubber  solvents, 
OSHA  is  proposing  to  reduce  its  current 
8-hoiu-  limit  of  500  ppm  to  400  ppm.  The 
ACGIH  has  a  TLV-TWA  of  400  ppm, 
and  NIOSH  recommends  a  TWA  of  87 
ppm  and  a  ceiling  (15  min)  of  450  ppm 
for  these  substances. 

A 1975  study  performed  by  Carpenter 
et  al.  exposed  rats  to  between  2800  and 
24,200  ppm  of  naphtha.  Motor 
incoordination  occurred  at  5300  ppm, 
and  convulsions  and  death  occurred  in 
all  animals  at  24,200  ppm.  Animals 
exposed  to  480  ppm  for  63  days  showed 
no  signs  of  toxicity  (Carpenter  et  al. 
1975). 

NIOSH  (19771)  noted  titat  rubber 
solvent  (naphtha)  is  composed  primarily 
of  Ce-Gi  alkanes  and.  as  such,  the  limit 
of  350  mg/m*  (85  ppm)  recommended  for 
Ct-Ct  alkanes  should  apply  to  naphtha. 
This  recommendation  presumes  that  all 
Ck-Ct  alkanes  possess  neuropathic 
capability;  as  discussed  above  in  the 
section  on  narcotic  agents.  OSHA  has 
preliminarily  concluded  that  not  all  C«- 
Ct  alkanes  are  neuropathic  agents. 

In  establishing  its  recommended  400- 
ppm  TLV-TWA  for  petix>leum 
distillates,  the  ACGIH  relied  on  the 
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obMtvadoiw  that  aligbt  initadoo  occurs 
in  humans  at  exposure  to  430  ppm  and 
that  no  signs  of  toxicity  occur  in  aaaiaals 
exposed  to  480  ppm.  The  NIOSH- 
recommended  S5-ppm  limit  is  based  ait 
theassuraptioo  that  all  C^-C^  ^!^^^^Il^f 
possess  equivalffiU  neuropathic 
properties.  OSHA  has  tentatively 
rejected  this  faypodiesis  and  proposes 
therefore  to  reduce  the  PEL  to  400  pfMa 
TWA  in  order  to  avoid  the  risk  of 
extensive  irritation.  The  Agency 
requests  comments  on  the  issue  of 
equivalent  toxicity  for  all  C^-C«  alksnes. 
The  health  evidnwe  forms  a  reasonable 
basis  for  proposiog  a  revision  to  thia 
level.  At  die  time  of  the  final  rule,  OSHA 
will  establish  a  new  limit  for  petroleum 
distillates  if  the  A^ncy  determines  that 
this  limit  will  substantially  reduce 
significant  risk. 

m-PHTHALOOINrnULB 

CAS:  K8-17-5:  Chemical  Formula:  CJi»I4 

H.S.  No.  1327 

OSHA  Gurreody  has  no  limit  for  ai-  * 
phtiulodinitiiie  Tbe  ACGIH  has 
reconuBcnded  a  TLV-TWA  of  5  mg/m'. 
meta-Phtfaalodimtrile  exists  in  (he  form 
of  needles  otAaaed  from  solutions 
coritsining  either  water  or  ligroin  as  the 
solvent 

In  rabbits,  slight  skin  reacdoas  have 
been  reported  from  dermal  applications 
of  m  phthalodiaitrile  to  intact  or 
abraded  skin  for  0  hours/day.  5  days/ 
week  during  a  3-week  period.  The  doses 
applied  were  0.5, 1.0,  and  2.0  g/kg;  at  the 
two  hitler  dose  levels,  some  changes  in 
organ  siie,  withovt  histopathologic 
changes,  were  observed.  Female  rabbits 
exposed  at  the  hii^iest  dose  lost  body 
weight  (0««n  ton,  as  cited  in  ACdH 
198(1,  p.4as). 

A  15-year  lawiew  of  industrial  i 

experience  revealed  no  reports  of        ' 
adverse  effects  bam  exposure  to  m- 
phthalodmilnfe  (Zaier.  Hofmann. 
Thiess,  and  Hey  1963).  Williams  (19S9) 
attriboiea  tUa  aiiaence  of  exposure 
effects  lo  dw  fad  that  the  aromatic 
nitriles,  of  which  na-pdialodinttrile  is 
one.  do  not  liberate  cyanide  in  the  body, 
as  is  the  case  with  the  aliphatic  nitiiles. 

OSHA  is  proposing  an  8-hour  TWA 
hmit  for  m-phthaJodiaitrile  of  5  mg/m*. 
The  Agency  preliflunarily  concludes  diat 
this  liodt  srill  protect  exposed  workers 
from  the  risk  of  skin  irritation  that  exists 
in  Uie  absence  of  any  OSHA  limit  The 
health  evidence  forms  a  reasonable 
basis  for  proposing  a  new  limit  for  m- 
phthalodiratrii&  At  the  time  of  the  final 
rule,  OSHA  will  promulgate  a  new  limit 
if  the  Agency  determines  that  this  limit 
will  substantiaUy  reduce  significant  risk. 

PLATINUM  (METAL)  { 

CAS:  7440-Ofr-«:  Cheoucat  Foranila:  Pt         j 
H.S.  No.  1332 


OSHA  cairendy  has  no  tintt  for 
platimua  mHaL  Hie  ACGIH 
reooflameods  a  limit  of  li)  Big/m' TWA 
for  ^alinnn  Bwtal  dast  Flatinam  is  a 
silver  gray,  faMtrooa.  malleable,  and 
ductfle  pndaus  metaL 

Extrapdating  from  its  TLV  for 
I^tinaB  soluUe  salts  and  recognizing 
no  nuiior  innhh  elfocts  associated  with 
exposure  to  die  metal  dast,  the  ACGIH 
reoominended  a  TLV  of  1.0  mg/m*  for 
platinom  natal  duat  This  level 
apparently  was  based  on  good  indastrial 
hygiene  practices  and  dw  expectation 
that  a  heavy  metal  dust  will  be  more 
toxic  than  nnisance  dusts  (which  are 
controlled  to  10  mg/m*. 

OSHA  therefore  proposes  a  limit  of 
1.0  mg/Bi>  TWA  for  platinum  metal 
dust  The  Agency  prdiminarily 
concludes  thst  this  limit  will  protect 
workers  against  die  risk  of  adverse 
healdi  effects  potentially  associated 
with  workplace  exposure  in  the  absence 
of  any  OSHA  PEL.  The  healdi  evidence 
forms  a  reasonable  basis  for  proposing  a 
new  bmit  for  platinum  metal  dust.  At  the 
time  of  die  final  rule,  OSHA  will 
{>romulgate  a  new  hout  if  the  Agency 
determines  that  this  limit  will 
substantially  reduce  significant  risk. 

RESORCINOL 

CAS:  10e-4S-3:  Cheinical  Ponnula:  C€Hi(OH)i 

H.&  No.  1346 

OSHA  currently  has  no  limit  for 
resorcinoL  The  ACGIH  recommends  an 
6-homTWA  Hmit  of  10  ppm  with  a 
TLV-SUL  of  20  ppm.  Resorcinol  occurs 
in  the  form  of  sweet-tasting  white 
crystals  that  may  turn  pink  on  exposure 
to  air  and  Hght  or  on  contact  with  iron. 

Resorcind  has  been  reported  to  be 
less  toxic  than  dther  catechol  or  phenol 
by  ingestion  or  skin  penetration  (von 
Oettingen  1940;  Koppers  Company  1974. 
as  cited  in  ACGIH  1986,  p.  511).  The  oral 
LDko  in  rats  is  301  rag/kg  (NIOSH 1977). 
Daily  &-hoar  exposures  at  8  ppm  for  2 
weeks  produced  no  ill  effects  hi  rats, 
guinea  p^,  and  rabbits.  Acute 
inhalation  exposures  to  a  resorcinol-  . 
water  aerosol  at  concentrations  as  high 
as  7800  mg/m*  for  1  hotu-  and  2800  mg/ 
m'  for  8  hours  caused  no  toxic  effects  in 
laboratory  animals  (Koppers  Company 
1974,  as  dted  In  ACGIH  1988,  p.  511). 

In  humans,  regular  exposure  to  10  ppm 
also  caused  no  irritation  and  no 
complaints  of  discomfort  (Koppers 
Company  1974,  as  dted  hi  ACGIH  1988. 
p.  511).. 

OSHA  proposes  a  PEL  of  10  iqim 
TWA  and  a  STEL  of  20  ppm  for 
resorciilol.  The  Agency  preliminarily 
concludes  dut  tl^  combined  limit  wiO 
protect  workers  against  the  risk  of 
irritation  that  exists  in  the  absence  of 
any  OSHA  limit  for  occupational 


exposure  to  this  wbstance.  The  health 
evidence  forms  a  reasonable  basis  for 
proposing  s  new  limit  for  resorcinol.  At 
die  time  of  the  final  rule,  OSHA  wilt 
promulgate  a  new  limit  if  the  Agency 
determines  diet  this  limit  will 
substantially  reduce  significant  risk. 

TANTALUM  (METAL  DUST  AND  OXIDE) 
CAS:  7440-25-7:  Chemical  Fomuiias: 

(Tantalum  metaQTa;  (Tantalum 

oxide]TaiQi 
H.S.No.1382 

OSHA's  existing  PEL  for  tantalum  is  S 
mg/m*:  the  ACGIH  recommends  a  5- 
mg/m*  and  TWA  and  a  ISHoinute  STEL 
of  10  mg/m'.  Tantalom  dust  is  a  black 
powder  and  taatalom  oxide  is  a  white, 
microcrystalline  powder. 

Animal  studies  by  Miller,  Davis, 
Goldman,  and  Wyatt  (1953)  have  not 
implicated  tantalum  as  a  cause  of 
pnuemoconiosis,  although  an  exposure 
to  100  mg  tantalum  oxide  produced  "soft 
white  circumscribed  pigmented  dust 
lesions"  (ACGIH  1988,  p.  554)  in  the 
lungs  of  these  animals.  Additionally,  this 
particular  study  demonstrated  transient 
bronchitis,  interstitial  pneumonitis,  and 
hyperemia  at  the  lOO-mg  exposure  level. 
Tantalum  oxide  has  been  used  as  a  • 
dressing  for  boms  (Olsen  1944),  and  the 
.use  of  tantalum  gauze  in  surgical  repair 
showed  no  long-term  adverse  effects 
(Dales  and  Kyle  1958).  No  adverse 
health  effects  have  been  associated  with 
industrial  e^tposures  to  tantalum  or  its 
compounds  (Cochran,  DouU,  Mazur,  and 
DuBois  1950).  A  single  oral  dose  of  6500  . 
mg/kg  oxide  was  virtually  nontoxic  to 
rats  (ACGIH  1988.  p.  554). 

Hie  ACGIH  (1986,  p.  554)  believes  diat 
tantalum  dust  and  oxide  should  be 
classified  as  an  inert  or  nuisance  dust 
and,  accordingly,  placed  tantalum  on  its  ' 
1987-88  Notice  of  Intended  Changes  list 
with  a  recomsoendation  for  increasing 
die  TLV-TWA  to  10  mg/m»,  die 
ACGIKs  limit  for  all  nuisance  dusts, 
and  deleting  the  current  STEL  of  10  mg/ 
m*.  However.  OSHA  notes  that 
inhalation  exposures  to  tantahiiri  have 
produced  pulmonary  lesions,  bronchitis, 
interstitial  pneumonitis,  and  hyperemia. 
The  Agency  preliminarily  concludes  that 
the  existing  S-mg/m*  TWA  for  these 
compounds  should  be  supplemented 
with  a  short-term  limit  of  10  mg/m*  to 
protect  exposed  workers  from  these 
respiratory  effects  of  exposure.  OSHA 
thoefore  proposes  a  PEL  of  5  mg/m» 
TWA  and  a  STEL  of  10  mg/m*  for 
tantalum  (metal  dust  and  oxide).  The 
health  evidence  forms  a  reasonable 
basis  for  proposing  a  revision  to  this 
level.  At  the  time  of  die  final  rale,  OSHA 
will  establish  a  new  limit  for  tantalum 
dust  and  oxide  if  the  Agency  detefmines 


that  this  limit  will  substantially  reduce 
significant  risk. 

TRIMETHYL  PHOSPHITE 

CAS:  121-45-8;  Chemicai  Foimula:  (CHiO)iP 

H.S.  No.  1410 

OSHA  currendy  has  no  limit  for. 
trimediyl  phosphite.  The  ACGIH  limit  is 
"a  2-ppm  8-hour  TWA.  Trimethyl 
phosphite  is  a  colorless  liquid  with  a 
pungent  odor. 

Trimediyl  phosphite's  toxic  effects 
include  lung,  skin,  and  eye  irritation.  In 
a  chronic  inhalation  study  of  rats,  Levin 
and  Gabriel  (1973)  found  that  exposure 
to  trimethyl  phosphite  at  concentrations 
of  500±75  ppm  for  7.5  hours  daily,  5 
days/week  for  8  weeks  caused  an 
adverse  effect  on  body  weight  and.  at 
necropsy,  revealed  evidence.of  severe 
pulmonary  and  cutaneous  pathology.  At 
exposures  of  600  ppm  6  hours/day.  5 
days/week  for  4  weeks,  70  percent  of 
the  rats  died,  and  10  percent  of  those 
exposed  even  at  300  ppm  on  the  same 
regimen  died  (MobU  Oil  Corporation 
.1979). 

Rats  exposed  at  100  ppm  showed 
signs  of  eye  irritation,  and  at  300  to  600 
ppm,  mild  to  severe  cataracts 
developed.  At  doses  of  164  mg/kg, 
trimethyl  phosphite  caused  gross 
abnormaUties  in  the  offspring  of  treated 
rats  (MobU  Oil  Corporation  1979). 

Skin  contact  with  trimethyl  phosphite 
produced  severe  skin  irritation  in 
rabbits,  and  instillation  in  the  eyes  of 
rabbits  caused  temporary  swelling  and 
irritation  but  no  permanent  effects 
(Fassett  1963). 

In  a  group  of  179  workers  exposed  to 
'average  concentrations  of  trimethyl 
phosphite  of  between  0.3  and  4  ppm.  no 
ocular  changes  were  observed  (Mobil 
Chemical  Corporation  1980.  as  cited  hi 
ACGIH  1986.  p.  609). 

OSHA  is  proposing  an  8-hour  TWA 
for  trimethyl  phosplMte  of  2'ppm.  The 
Agency  preluninarily  concludes  diat  this 
limit  will  protect  exposed  workers 
against  the  risk  of  eye  damage,  skin 
irritation,  and  upper  respiratory  fract 
irritation  potentially  associated  with 
exposures  to  this  substance  at  the  levels 
permitted  in  the  absence  of  any  OSHA 
limit  The  health  evidence  forms  a 
reasonable  basis  for  proposing  a  new 
limit  for  dimethyl  phosphite.  At  the  time 
of  the  final  rule,  OSHA  will  promulgate  ■ 
a  new  limit  if  the  Agency  determines 
that  this  limit  will  substantially  reduce 
significant  risk. 

TRIPHENYL  AMINE 

CAS:  603-34-9;  Chemical  Formula:  (CJi»)iN 

H.&  No.  1415 

OSHA  currendy  has  no  exposure  limit 
for  biphenyl  amine.  The  ACGIH 
recommends  a  5-mg/m*  8-hour  TWA 


limit  for  this  substance.  Triphenyl  amine 
exists  as  colorless  monoclinic  prisms. 

Animal  studies  conducted  by  the 
Eastman  Kodak  Company  (as  dted  in 
ACGIH  1986,  p.  612)  showed  an  oral 
LE^  in  rats  of  3200  to  0400  mg/kg  and 
an  oral  LDm  in  mice  of  1600  to  3200  mg/ 
kg.  The  LD»o  by  intraperitoneal 
administration  for  both  rodent  species 
exceeded  6400  mg/kg.  Skin  and  eye 
sensitivity  tests  in  bodi  rabbits  and 
guinea  pigs  were  essentially  negative 
except  that  application  of  5  to  20  ml/kg 
occlusively  for  4  hours  produced  slight 
erythema  (Eastman  Kodak  Company,  as 
cited  in  ACGIH  1986,  p.  612). 

OSHA  is  proposing  a  5-nig/m*  TWA 
limit  for  triphenyl  amine.  The  Agency 
preliminarily  concludes  that  this  limit 
will  protect  exposed  workers  against  the 
risk  of  skin  irritation  potentially 
associated  with  exposure  to  this 
substance  in  the  absence  of  any  OSHA 
PEL  The  health  evidence  forms  a 
reasonable  basis  for  proposing  a  new 
limit  for  triphenyl  amine.  At  the  time  of 
the  final  rule.  OSHA  will  promulgate  a 
new  limit  if  the  Agency  detennines  that 
this  limit  will  substantially  reduce 
significant  risk. 

URANIUM  (INSOLUBLE  COMPOUNDS) 
CAS:  7440-61-1;  Chemical  Formula:  U 
H.S.  No.  1418 

OSHA's  existing  PEL  for  insoluble 
uranium  compounds  is  0.25  mg/m3;  the 
ACGEH  has  a  TLV-TWA  of  0.2  mg/m* 
and  a  0.6-mg/m*  STEL  Uranium  is  a 
silver-white  radioactive  metal. 

OSHA's  existing  limit  for  die 
insoluble  compounds  of  uranium  was 
based  on  several  early  studies  of 
uranium's  toxic  effects  in  animals;  these 
effects  included  kidney  damage  and 
blood  changes  (Voegt^n  and  Hodge 
1953).  In  the  intervening  years,  a 
considerable  body  of  evidence  has 
accumulated  based  on  the  actual 
occupational  exposures  of  uranium  plant 
workers  over  a  period  as  long  as  25 
years.  This  evidence  shows  that  before 
1950,  workers  were  often  exposed  to 
uranium  levels  between  0.2  and  1.5  mg/ 
m*,  but  that  after  1950,  only  about  6 
percent  were  exposed  at  0.05  mg/m'  or 
above;  despite  these  relatively  high 
early  exposures,  the  incidence  of  all 
diseases,  whether  or  not  linked  to 
radiation  exposure,  has  been  no  higher 
than  is  the  case  for  workers  in  the 
general  population  (ACGIH  1988,  p.  817). 
However,  there  is  also  evidence  that 
several  workers  were  exposed  to  brief 
excursions  during  which  exposure  levels 
reached  a  concentration  as  much  as  five 
times  die  TLV  (Wing,  Headierton.  and 
Quigley  1963.  as  dted  in  ACGIH  1906,  p. 
617). 


OSHA  is  proposing  an  8-hour  TWA  of 
0.2  mg/m*  and  a  STEL  of  0.6  mg/m*  for 
the  insoluble  forms  of  uranium.  The 
Agency  preliminarily  concludes  that 
these  limits  are  required  to  protect 
uranium  plant  workers  from  die  risk  of 
kidney  or  blood  disorders  potentially 
assodated  with  both  full-shift  and 
excursion  expesuresto  these 
compounds.  The  health  evidence  forms 
a  reasonable  basis  for  proposing  a 
revision  to  this  level  At  the  time  of  the 
final  nde.  OSHA  wdl  establish  a  new 
limit  for  uranium  if  the  Agency 
determines  that  this  limit  will 
substantially  reduce  significant  risk. 

Preliminary  Conclusions 

For  the  group  of  substances  shown  hi 
Table  C9-1,  OSHA  preliminarily 
condudes  that  workplace  exposures  to 
these  substances  cause  a  broad  range  of 
adverse  health  consequences  in  exposed 
individuals;  effects  include  CNS 
depression,  respiratory  Irritation,  liver 
and  kidney  damage,  cardiac 
sensitization,  and  hepatocellular  cancer. 
OSHA  believes  that  the  healdi  evidence 
forms  a  reasonable  basis  for  proposing 
new  or  revised  limits  for  these 
substances.  At  the  time  of  the  final  rule, 
the  Agency  will  establish  new  or  revised 
limits  if  it  determines  that  significant 
risk  will  be  substantially  reduced 
thereby. 

10.  Substances  for  Which  Proposed 
Limits  Are  Based  on  Avoidance  of 
Adverse  Nuisance  Effects 

Introduction 

OSHA  is  proposing  limits  for  a  group 
of  substances  that  cause  a  variety  of 
adverse  effects.  These  substances  are 
recognized  universally  as  posing  a 
substantial  threat  to  the  health,  safety, 
and  well-being  of  workers  exposed  to 
them.  The  term  "nuisance"  for  these 
particulates  can  be  misleading  because 
the  hazards  they  pose  in  the  woricplace 
are  real  and  often  serious.  The  ACGIH 
dassifies  many  of  these  substances  as 
nuisance  particulates  and  applies  a 
single  workplace  limit  to  them.  OSHA 
has  no  substance-specific  limits  for 
these  dusts;  the  Agency's  limit  for  the 
category  of  nuisance  dusts  as  a  whole  is 
15  mg/m*  as  total  dust  and  5  mg/m*  as 
respirable  dust  (see  Table  Z-3  of  29  CFR 
1910.1000).  Table  ClO-1  shows  die  47 
substances  included  in  this  group. 
NIOSH  does  not  recommend  a  limit  for 
the  category  of  nuisance  dusts  but  does 
have  a  REL  for  malathion  and  fibrqus 
glass  dust,  two  substances  induded  in 
tills  group  by  die  ACGIH.  For  all  of 
these  Substances  except  fibrous  glass 
dust  OSHA  is  proposing  to  establish  an 
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8-hour  TWA  limit  of  10  mg/m*  a*  totel 
dust.  For  fibrous  glass  dust,  the  Agency 
is  proposing  a  limit  of  5  mg/m*  as  a 
TWA. 

Description  of  the  Health  Effects 

The  advene  effects  caused  by 
exposure  to  these  substances  include: 
Interference  with  vision;  deposition  of 


these  substaaoes  in  the  eyas.  ears,  nasal 
passages,  aad  upper  respiratory  trai^ 
and  skio  irritation.  Ttiusi  workers 
exposed  to  excessive  concentrations  of 
these  swhstancps  may  have  difficulty 
seeing  or  be  selected  to  attacks  of 
uncontroHed  co«ighing  and  sneezing. 
Moreover,  workers  may  injure  their  skin 


and  mocous  lembranes  whenlhey 
attempt  to  remove  these  substances, 
which  settle  eveiywhere.  These 
undesirable  exposure  effects  also  have 
serious  safety  implications,  because 
they  lead  to  workplace  accidents  and 
iiquries. 

Buxma  CODE  4sie-as-« 
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TABLE  C10-1.  -  Subst4nces  Causioo  Adverse  Nuisdnce  Effects 


H.S.  Number/ 
Chemical  Name 


CAS  No. 


OSHA  Nuisance 
Dust  Limit 


ACGIH  TLV 


NIOSH  REL 


21119 


UM 


1014  A1pha.-a1umina 


1344-28-1  15  mg/m    TUA  10  mg/m    TIM 


1016  Aluminum  metal  dust       7429-90-5  15  mg/m    TUA  10  mg/m    TUA 


1024  Arnnnium  sulfmate         77/3-06-0         15  mg/ki    TUA  10  mg/m    TUA 


1031  Barium  sulfate 


1032  Benoinyl 


7727-43-7  15  mg/m"*  TUA  10  mg/m    TUA 


17804-35-2        15  mg/m    TUA  10  mg/m    TUA 


1035  Bismuth  telluride  1304-82-1  15  mg/m    TUA 

(undoped) 


1039  Boron  oxide 


1303-86-2   .      15  mg/m^  TUA 


1061  Calcium  silicate. 

total  dust 

1062  Calcium  sulfate 
1076  Cellulose 


1082  2-Chloro-6-trichloro-  1929-82-4    15  mg/m  TUA 
methyl  pyridine 


10  mg/m  TUA 


10  mg/m  TUA 


1057  Calcium  carbonate     1317-65-3    IS  mg/m  TUA     10  mg/m  TUA 


15  mg/m  TUA     10  mg/m  TUA 


7778-18-9    15  mg/m  TUA     10  mg/m  TUA 


9004-34-6    15  mg/m  TUA     10  mg/m  TUA 


10  mg/m  TUA 


-< 
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TABLE  C10-1.  -  Substances  Causing  Adverse  Nuisance  Effects  (continued) 


H.S.  Umber/ 
Chenical  Name 


1095  Clopidol 


CAS  No. 


OSHA  Nuisance 
Dust  Linit 


ACGIH  TLV 


2971-90-6    15  mg/m  TWA     10  mg/m  TUA 


NIOSN  REL 


1102  Cr«g  herbicide 
(sesone) 


136-78-7     15  mgAn*  TUA     10  (ngV  T»*\ 


1 133  Dicyclopentadienyl    102-54-5     15  mg/m  TIM     10  mg/m  THA 


iron 


1155  Bwry 


112-62-9     15  mg^^  TWA     10  aq/m    TM 


1176  FerbM 


1178  Fibrous  glass  dust* 


1188  Glycerin  (mist) 


14484-64-1    15  mq/n?   TWA     10  mg/m^  THA 


10  mg/m  TWA 


56-8i-5     15  mg/m^  TWA     10  mg/m^  TM 


5  mg/ffl  TUA* 


1191A  Graphite,  synthetic.  — 
total  dust 

1192  Gypsun.  total  dust 

1230  Kaolin,  total  dust 


15  mg/m^  TWA     10  mg/m^  TIM 


15  mg/m^  TWA     10  mg/m^  TIM 


15  rog/m^  TWA     10  mg/m^  TVM 


*  NIQSH  has  an  additional  limit  for. fibrous  glass  of  3  million  fibers/m  ;  fibers  less  than  or 
equal  to  3.5  microns  in  diameter  and  equal  to  or  greater  than  10  microns  in  length  are  counted. 
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lABlE  CIO  1.   Substances  Causing  Adverse  Nuisance  Effects  (continued) 


H.S.  Nonber/ 
Chemical  Name 


CAS  No. 


OSHA  Nuisance 
Oust  limit 


ACGIH  TLV 


1232  Limestone,  total  dust  1317-65-3    15  mgAn^  TWA     10  mg/m'  TWA 

1233  Magnesite,  total  dust  —         15  mg/m'  TWA     10  mg/m'  TWA 

1234  Magnesium  oxide  fume   1309,-48-4    15  mg/m'  TWA     10  mg/m'  TWA 


NIOSH  REL 


1235  Nalathion 


121-75-5     15  mg/m'  TWA,    10  mg/m'  TWA,      15  mg/m'  TIM 


Skin 


Skin 


1239  Marble,  total  dust    1713-65-3    IS  s^/ta'  TWA     10  mg/m'  TWA 


1246  Methoxychlor 


72-43-5      15  mg/in'  TIM     10  mg/m'  TWA 


1277  Mineral  wool  fiber 


IS  mg/m  TWA     10  mg/m'  TWA 


1278  Molybdenum 

(insoluble 
compounds) 


7439-98-7    15  mg/ta'  TWA     10  mg/m'  TWA 


1294  Nuisance  particulates, 
total  dust 


3  3 

15  mg/w  TWA     10  mg/m  TWA 


1305  Pentaerythritol, 
total  dust 


115-77-5     15  mg/m  TWA     10  mg/m'  TWA 


1310  Perlite 


3  3 

15  mg/m  TWA     10  mg/m  TWA 


BEST  COPY  AVAILABLE 
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TABLE  CIO-I.  -  SiibsUnces  Causing  Adverse  Nuisance  Effects  (continued) 


H.S.  Number/ 
Chemical  Ndine 


CAS  No. 


OSHA  Nuisance 
Oust  Limit 


1328  Picloran 

1331  Plaster  of  Paris, 
total  dust 


1359  Silicon 


1360  Silicon  carbide 


AC61H  TLV 


1918-02-1  15  itq/w?  TUA  10  mgAll^  TIM 


15  m/m    TUA  IOas^^HM 


1333  Portland  cement      65997-15-1    15  m^M?  TWA     W  mgAe^  TNA 
1351  Rouge,  total  dust 


15  mg/m^  TUA     10  mg/m^  TUA 


7440-21-3     15  wq/m^   TUA     10  mg/m^  TUA 


409-21-2     15  mg/m  TUA     10  mg/ta  DM 


NIOSH  REL 
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TABLE  C10-1.  -  Substances  Causing  Adverse  Nuisance  Effects  (continued) 


H.S. 

Chemical 


CAS  No. 


OSHA  Nuisance 
oust  Limit 


ACGIK  TLV 


NIOSH  REL 


3  3 

1438  Zinc  oxide,  total  dust  1315-13-2    IS  mg/m  TUA     10  mg/ta  TUA 


*   OSHA's  TUA  limits  are  for  8-hour  exposures;  its  STELs  are  for  the  durations  specified;  and 
its  ceilings  are  peaks  not  to  be  exceeded  for  any  period  of  time. 

**  The  ACGIH  TUA-TLV  i$  for  an  8-hour  exposure;  its  STELs  are  15-minute  limits  not  to  be 
exceeded  more  than  4  times  per  day  with  a  minimum  of  60  minutes  between  successive  STEL 
exposures;  and  its  ceilings  are  peaks  not  to  be  exceeded  for  any  period  of  time. 

***  NIOSH  THA  limits  are  for  10-hour  exposures  unless  otherwise  specified,  and  its  ceilings  are 
peaks  not  to  be  exceeded  for  any  period  of  time  unless  a  duration  is  specified  in  parentheses. 


1369  Starch,  total  dust 


1374  Sucrose,  total  dust 


15  mg/m  TUA     10  mgAR  im 


15  mg^R  TUA     10  mg/tn  TUA 


*        Proposed  PEL  is  the  NIOSH  REL. 


■NJJNQ  CODE  45104(-C 


1383  Temephos 


3383-96  4    15  mg/m  TUA     10  mg/*  Tl* 


1391  4,4*-Thiobis  (6-tert-    96-69-5 
butyl -et-cresol) 


15  mg/m    TUA  10  mg/m    TIM 


1396  Titanium  dioxide  13463-67-7        15  mg/m^  TUA  10  mg/m^  TUA 


1423  Vegetable  oil  mist 


15  mg/m    T(M  10  ms/ti?  TIM 


1434  Zinc  stearate 


557^5-1  ISmg/m^TUA  10  i«/*i^  TUA 


'f\'- 


::^  lit 
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When  exposures  to  the  substances 
shown  in  Table  ClO-1  are  kept  under 
proper  control  in  the  wotkpteee. 
exposures  are  not  likely  to  result  in 
significant  organic  disease  or 
irreversible  toxic  effects.  However,  it  is 
inappropriate  to  consider  these  nuisance 
particulates  biologically  inert  because, 
if  inhaled  in  sufficient  amount  these 
dusts  do  cause  pulmonary  responses. 

The  lung-tissue  reactions  associated 
with  exposure  to  these  nuisance 
particulates  leave  the  structure  of  the  air 
spaces  intact  and  do  not  cause  scar 
tissue  formation  to  any  significant 
extent  (ACGIH 1966).  In  addition,  tfie 
reactions  caused  by  inhalation  are 
reversible  if  exposure  is  stopped. 
Controlling  occupational  exposures  to 
these  nuisance  partioilates  and  the 
other  substances  included  in  this 
category  to  levels  below  10  mg/m'  as  an 
S-honr  TWA  will  proven!  these  adveiae 
effects.  Woricers  protected  by  the 
proposed  10  mg/m'  limit  wiO  therefore 
not  be  at  risk  of  the  seriously  distracting 
and  often  painful  effects  associated  witi^ 
exposures  above  this  tiOR  level 

The  following  discussions  describe 
OSHA's  prriiminHTy  findings  for  the 
particulates  included  in  this  group.  In 
addition,  the  health  effects  potentially 
associated  with  exposures  to  these 
substances  are  reviewed. 

ALPHA-ALUMINA 

CAS:  1344-2»-l:  Chemical  Fonnula:  AliOi 

H.S.  No.  1014 

OSHA  presently  has  no  specific  limit 
for  alpha-alumina,  although  OSHA's 
general  nuisance  dust  limit  of  15  mg/m' 
applies.  The  ACGIH  recommends  an  &- 
hour  TWA  of  10  mg/m',  measured  as 
total  dust  Alpha-alumina,  also  called 
aluminum  oxide,  is  a  white  powder  that 
is  widely  used  as  an  abrasive  grinding 
material. 

A  study  by  Miller  and  Sayers  (1941) 
determined  that  alumina  particles  widi 
diameters  less  than  40  microns  produced 
no  reaction  in  laboratory  animals.  The 
results  of  a  study  by  Stacy,  King, 
Harrison  et  al.  (1959)  confirmed  the 
findings  of  Miller  and  Sayers;  these 
authors  found  a-alumina  to  be  neaiiy 
inert  when  injected  in  the  lungs  of  rats 
(Stacy.  King,  Harrison  et  al.  1958). 
Inhalation  of  fine  aluminimi  powdera  at 
unspecified  levels  did  not  cause  fibrosis 
in  rats,  guinea  pigs,  or  hamsters  (Gross 
et  aL  1973). 

In  1923,  shortly  after  a-alumina 
replaced  sandstone  as  the  industrial 
alwasive  of  choice.  Macklin  and 
Middleton  (1923)  reported  that  woricers 
ejqMsed  to  aluminum  oxide  dust  using 
the  new,  sjrnthetic  abrasive  had  much 
less  puteoMiary  disease  than  woiken 
using  sandstone  alxvsives.  Other 


studies  (Sutherland.  Meikl^ohn.  and 
Price  1937;  Meiklefohn  and  Posner  1947; 

iVH«lHJ^JVUIs  CUIU  rWRCs   Ml^WWj  EVUVf  ICU 

that  woricers  exposed  to  aluminum 
oxide  (hist  in  the  cUntwam  iadattry 
and  in  ahnninum  prod«cti6a  themed  no 
evidence  of  pneumoconiosis.  However, 
some  early  studies  fuaik  and  Siuuuuns 
1925:  Clark  1929)  reported  that  workera 
engaged  in  aluminiun  oxide  production 
and  exposed  to  dust  levels  generally 
between  50  and  100  mppcf  showed  X- 
ray  evidence  of  pulmonary  fibrosis: 
these  woricera  are  likely  also  to  have 
been  exposed  to  silica.  Workers 
exposed  daring  Work)  War  B  to  baaxite 
fumes  containing  both  alumina  and 
silica  developed  pubnonary  fibrosis  and 
emphysema;  the  authore  believe  that 
silica  fume  was  involved  in  the 
devalopmeDt  of  ttiese  diseases  (Shaver 
and  Riddell  1947).  The  ACGIH  (1986,  p. 
21)  states  that  afpfaa-ahmiBa  acts  as  an 
inert  material. 

OSHA  is  proposing  an  B^oar  lunH  of 
10  mg/m'  for  alpha-alumina,  the  limit 
being  proposed  for  all  inert  particulates. 
The  Agem^  preliminarily  concludes  that 
this  Omit  will  protect  workers  bom  the 
safety  and  health  risks  poteatiaUy 
associated  with  exposures  to  inert 
particulates  in  the  workplace.  These 
risks  include  safety  accidents,  skin  and 
eye  irritation,  interference  with  vision, 
and  distraction  from  the  task  at  hand. 
This  health  evidence  forms  a  reasonable 
basis  for  proposing  a  new  limit  for 
alpha-alumina.  At  the  time  of  the  final 
rule,  OSHA  will  promulgate  a  new  limit 
if  the  Agency  determines  that  this  limit 
will  substantially  reduce  significant  risk. 

ALUMINUM  METAL  DUST 

CAS:  7429-9&-S:  Chemical  Fonnula:  Al 

H.S.  No.  1016 

OSHA  currently  has  no  specific 
permissible  exposiue  limit  for  aluminum 
metal  dust  however,  OSHA's  current 
nuisance  dust  limit  of  15  mg/m"  TWA 
applies.  The  ACGIH  recommends  an  8- 
hour  TWA  limit  of  10  mg/m*  as  total 
dust 

Aluminum  metal  dust  has  been  shown 
to  present  a  minimal  health  haxard, 
according  to  results  fiom  the  Mclntyre 
Foundation's  27-year  study  of  aluminum 
oxide  dust  No  deleterious  lung  or 
systemic  effects  were  observed  as  a 
result  of  exposure  to  aluminimi  metal 
dust  having  a  particle  size  of  1.2  um  at 
calculated  concentrations  equivalent  to 
2  mg/m*  over  an  B-hour  workshift.  Even 
much  higher  concentrations  (not  further 
specified)  over  10-  or  20-minute  periods 
produced  no  adverse  effects  (ACGIH 
1986,  p.  22). 

Therefore,  OSHA  has  preliminarily 
conduded  that  aluminum  metal  dusts 
are  essentially  inert  and  is  proposing  a 


PEL  of  10  mg/m*  TWA.  the  standard 
being  proposed  for  all  nuisance  dusts. 

n^UA  laiinl  ticiU  n>AiailA  »***Atf  r»4A<M» 

mwwmv  1^  vwi  ^wwmw  ^w^^vtc^v  anv^Wv^Mns 

against  the  phjrsical  irritation  possible 
at  the  previously  uncontralM  lewel  and 
pKvcnt  the  safety  hazards  potestiaUy 
associated  with  overexposure  to  dusts. 
TUs  faeahh  evidence  forms  a  reasouslrfe 
basis  for  proposing  a  new  limit  for 
aluBUBum  metal  t^t.  At  the  time  of  the 
final  rule,  OSHA  will  promulgate  a  new 
limit  if  the  Agency  determines  that  this 
limit  win  substantially  reduce 
significant  risk. 

AMMONIUM  SULFAMATE 
CAS:  7779-00-0;  Chemical  Fonnnh: 

NH.SO>NHi 
H.S.  No.  vat 

OSHA  currently  regulates  ammonium 
sulfamate  under  its  general  nuisancx 
dost  limit  ef  15  rag/m*.  The  ACGIH 
recommends  a  limit  of  10  mg/m*  as  an 
9-hour  TWA.  Anunonium  sulfonate  is  a 
colorless.  noBrCoaibustible.  white 
crystalline  substance. 

Ammonium  sulfamate  has  a  low  order 
of  toxicity  and  should  be  considered  a 
naisaBce  dust.  Lehman  (1951)  fcmnd  oral 
LDtos  of  3900  mg/kg,  5700  mg/kg.  and 
3000  mg/kg  in  rats,  mice,  and  qnail, 
respectively.  He  also  reported  that  no 
effects  were  noted  in  rats  administered 
MkOOO  ppm  in  the  diet  for  105  days.  The 
hazards  associated  with  exposure  to 
ammonium  sulfamate  include  eye  and 
nose  irritaticm,  interference  with  vision, 
and  the  danger  of  accidents  caused  by 
the  distraction  and  avoidance  reactions 
typical  of  workera  overexposed  to  dusts 
in  the  workplace. 

OSHA  proposes  a  PEL  of  10  mg/m* 
TWA  for  ammonium  sulfamate,  which  is 
the  limit  being  proposed  for  all 
workplace  dusts  with  a  low  order  of 
toxicity.  The  Agency  preliminarily 
concludes  that  this  revised  limit  will 
protect  workera  against  physical  and 
other  irritation  and  against  woricplace 
accidents  associated  with  exposure  to 
this  substance.  The  health  evidence 
forms  a  reasonable  basis  for  proposing  a 
new  limit  for  ammonium  sulfamate.  At 
the  time  of  the  final  rule,  OSHA  will 
promulgate  a  new  limit  if  the  Agency 
determines  that  this  limit  will 
substantially  reduce  significant  risk. 

BARIUM  SULFATE 

CAS:  7727-13-7;  Chemical  Formula:  BaSO« 

RS.  No.  1081 

091A  has  no  specific  limit  for  barium 
sulfate,  although  OSHA's  nuisance  dust 
limit  applies:  ^e  ACGIH  recommends  a 
TLV-TWA  of  10  mg/m*.  total  dust  for 
this  substance.  Barium  sulfate  is  a  white 
or  yellowish,  odorless,  tasteless  powder. 

Because  barium  sulfate  is  insoluble,  it 
is  considered  an  inert  dust.  Einbrodt  et 
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al.  (1972)  exposed  rats  to  A 
concentration  of  40  mg/m*  for  2  months 
and  concluded  that  barium  sulfate  is  an 
inert  dust.  As  an  inert  dust  of  die  non- 
coUagenous  type:  however,  barium 
sulfate  has  tlw  potential  to  cause 
pneomeceniosis  through  tissue  reaction 
to  aeemnjlated  dust  in  the  hmg  (Anon., 
Brit.  Med.  f.  1972).  Barium  sulfate  has 
been  observed  to  (muse  no  adverse 
effects  In  industrial  woricers  exposed 
over  periods  of  several  years  (Doig 
1978). 

OSHA  prtqxMes  that  a  PEL  for  barium 
sidfate  l>e  established  at  the  10  mg/m* 
TWA  levd;  dris  llnut  is  the  Imnt 
proposed  by  OSHA  for  all  inert  dusts. 
The  Agency  preliminarily  concludes  that 
this  limit  wiU  protect  workers  against 
the  hazards  associated  with  exposures 
to  these  dusts,  which  iodude  safety 
hazards,  eye  irritation,  and  upper 
respiratory  tract  irritation.  The  heeidi 
evidence  forms  a  reatonable  basis  for 
proposing  a  new  Umit  for  barium  Sttlbte. 
At  the  time  of  the  final  rule.  OSHA  will 
promulgate  a  new  limit  if  the  Agency 
determines  that  this  limit  will 
substantially  reduce  significant  risk. 

BENOMYL 

CAS:  17804-^35-2:  Chemical  Formula: 

Ci«H„rJ40, 
H.S.  No.  t082 

OSHA  currently  regulates  benomyl 
under  its  general  nuisance  dust  limit  of 
15  mg/m*.  The  ACGIH  has  established  a 
TLV  TWA  of  10  mg/m«  for  this 
substance.  Benomyl  is  a  white 
crystalline  solid,  and  exposures  to  it 
occur  in  its  particulate  form. 

Studies  of  rats  and  rabbits  indicate 
that  the  oral  and  skin  absorption  IDmb 
are  greater  than  10,800  mg/kg,  and 
stuches  of  gukiea  pigs  show  a  very  low 
risk  of  skin  irritation.  Application  to  die 
shaved  intact  skin  of  ten  male  guinea 
pigs  (as  aqueous  suspensions  containing 
5, 12.5,  and  25  percent  benomyl)  resulted 
.  in  negligible  irritation;  one  of  ten  guinea 
pigs  had  aoild  eiytheau  2  days  after 
apiiJicatiaa  at  die  high  rate  (E.  t  du  Pont 
de  Neraoars  and  Ca.,  Inc.  1974).  In 
another  study,  instillation  (rf  10  mg  of 
dry  SO-perceot  pomrder  cr  0.1  ml  of  10- 
pereent  swspfmiiioa  in  jomeral  oil  caused 
only  temporaiy  uMd  orni^unctival 
irritatioa  ^  L  da  flout  de  Nemoun  aad 
Co„  Joe  unpidilished).  No  teratogenic  or 
mutagenic  effects  have  been  observed  in 
nis.  aad  dogs  have  been  shown  to 
elisatnate  more  than  99  percent  df 
iogesled  beaomyl  wifhin  72  houn 
(Gardiner.  iCiridaad.  awi  Uopping  19M). 

OSHA  proposes  a  PEL  of  10  mg/m* 
for  this  substance  as  an  8-hour  TWA. 
The  Agency  believes  that  this  linril  wdl 
protect  workera  fit>m  the  orics  of 
benomyl's  effects,  which  ifK'Judp 


irritation  and  etydwma.  The  health 
evidence  forms  a  reasooahle  basis  for 
pGopo«m  a  OB*'  Il*ut  for  benomyl  At 
the  time  of  the  final  rule.  OSHA  will 
promulgate  a  new  limit  if  the  Agency 
determines  that  this  limit  will 
substantially  reduce  significant  risL 

BISMUTH  TELLURIDE  (UNDOPED) 
CAS:  1304-82-1;  Chemi(»l  Formala:  BitTei 
H.S.  Na  1035 

OSHA  has  no  current  Umit  for 
undoped  biamalii  teUuride;  tiowevet. 
OSHA's  general  nuisance  dost  limit  of 
15  o^ra^  applies.  The  ACGIH 
recommeiMis  a  TLV-TWA  of  10  mg/m* 
for  the  undflped  sobetance.  Bismuth 
telluride  ^ypeacs  aa  gray,  hexagonal 
platelets:  it  is  also  available  as  ingots  or 
single  crystals. 

An  11-radoth  inhalation  studty  of  dogs, 
rabbits,  and  rats  esqiosed  to  pure 
bismu^  telluride  ditf t  at  15  mg/m'    ■ 
showed  die  puhnonary  responses 
typical  of  exposure  to  ioert  duet 
(Wagner,  Madden.  Zimber  et  al.  1074). 

.Thus,  OSiA  proposes  a  permissible 
exposure  limit  of  10  mg/ra*  TWA  fc«- 
pure  undoped  bismuth  teUimde.  This 
limit  is  the  same  as  the  limit  proposed 
for  all  nuisance  (iusts.  Hie  Agency 
believes  that  a  lO^^g/m*  VEL  will 
protect  workera  finm  die  hazards 
associated  with  workplace  dust 
exposure^  which  include  skin  and  eye 
irritation  and  safety  accidents.  The 
health  evidence  forms  a  reasonable 
basis  for  proposiog  a  new  limit  for 
undoped  bismuth  telhuide.  At  the  time 
of  the  final  rule,  OSHA  will  pronuilgate 
a  new  limit  if  the  Agency  determines 
that  tins  limit  will  substantially  tedace 
significant  risk. 

BORON  OXDE 

CAS:  UOS-as-ft  Chemical  Forarula:  BiGb 

H.S.  No.  1030 

OSHAcinrently  regulates  boron  oxide 
under  its  general  nuisance  dust  limit  of 
15  Big/m*,  and  the  ACOIH  recommends 
a  TLV-TWA  of  18  mg/m*.  Boron  oxide 
occura  as  a  white  powder  or  gramdar 
solid,  and  it  has  a  bitter  taste. 

Animal  studies  inchcate  that  skin  and 
eye  irritatfon  were  caused  by  the  topical 
application  of  boron  oxide  to  the  skin  of 
rabbits  aiad  by  ocular  instillation. 
Studies  of  aerosol  administration  at 
various  exposure  levels  for  varying  time 
periods  caused  mild  nasal  irritation  and 
an  increase  ia  uriae  acidity  and 
creatinine  coefficient  in  dc^  and  rats 
(Wilding,  Smidi.  Yevich  et  al.  1959). 
Young  rats  that  were  force-fed  a  10- 
percent  riurry  of  b<tfon  oxide  in  water 
for  3  weeks  showed  no  growth 
retardation  or  other  effects  (Wilding, 
Smith.  Y«vich  et  aL  1050). 

Gahrimt  and  co-iuoiken  (1B84) 
determined  the  pcevaience  of  eye  and 


respkatnry  iiritalioo  amoae  boron- 
oxide-exposed  woricers:  those  exposed 
to  btmm  oxide  eoooeatrations  ranging 
Ernd  1.2  to  85  oig/n*  were  then 
compared  with  controls.  Worken 
OKpoaed  at  an  avwage  concentration  of 
4.1  mg/m'  reported  significant  increases 
in  coughing;  eye,  nose,  and  throat 
itritatioo;  dryness  of  the  mouth;  and  sore 
throats. 

Tlie  ACGIH  believes  that  a  TLV- 
TWA  of  10  n^g/ra*  will  provide 
protection  against  botoa  oxide's  irritant 
effects  (ACGIH  1988).  However,  OSHA 
notes  that  irritation  of  the  upper 
req)iratory  tract  and  eyes  occurs  among 
occupationally  exposed  workers  at  an 
average  airborne  concentration  of  4.1 
mg/m*.  OSHA  therefore  proposes  a  PEL 
of  10  mg/m*  TWA  and  mAldtt 
additional  information  on  the  baton 
oxide  expomre  leveb  associated  with 
adverse  healdi  efEects  in  workera.  The 
health  evidence  forms  a  reasonable 
basis  for  proposing  a  new  limit  for  boron 
oxide.  At  the  time  of  tlw  final  rule, 
OSHA  will  promulgate  s  new  limit  if  the 
Agency  determines  that  this  limit  will 
substantially  reduce  significant  risk. 

CALCIUM  CARBONATE 

CAS:  1317-6&-3:  Chemical  Focmda:  CaCQi 

RS.  No.  1057 

OSHA  currendy  reg«dates  cal(dum 
carbonate  under  the  15-mg/m*  nuisance 
dust  limit.  The  ACGIH  recommends  a 
TLV-TWA  of  10  mg/m».  total  dust 
Calchim  carbonate  is  an  odorless, 
tasteless  powder  or  crystal 

The  ACGIH  considere  calehim 
carbonate  a  nuisance  dust  and  has 
accordingly  established  a  lO-mg/m* 
TWA  limit  for  it.  Beal,  Griffith,  and 
Nagelschmidt  (as  cited  in  the  ACGIH 
1986,  p.  90)  believe  that  exposure  to  this 
substance  in  its  pure  form  does  not 
cause  pneumoconiosis,  and  Hunter 
(1975)  confirms  this  finding. 

OSHA  is  proposing  to  reduce  its 
current  PEL  of  IS  mg/m*  for  calcium 
carbonate  to  10  mg/m*  to  protect 
woricers  against  the  risks  associated 
with  dust  exposures  in  the  workplace. 
These  risks  include  eye  and  skin 
irritation,  as  well  as  the  danger  of 
accidents  caused  by  interference  with 
vision  and  th^  distractive  effects  of 
these  substances.  The  health  evidence 
forms  a  reasonable  basis  for  proposing  a 
new  Umil  for  calcium  carbonate.  At  the 
time  of  the  final  rule.  OSHA  will 
promulgate  a  new  limit  if  the  Agency 
determines  that  this  limit  will 
substantially  reduce  significant  risL 

CALOUMSUiCATE 

CA&  lM«-«»-2:  Chamical  Fonmila:  None 

H.S.  No.  1061 
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OSHA  has  no  Ihnit  «pecificaUy  for 
calcium  silicate;  the  Ageacy  classifies 
this  substance  as  a  nuisance  dust  and 
assigns  it  an  S-hotir  TWA  limit  of  15  mg/ 
m',  as  total  dust.  The  ACGIH  also 
classifies  calcium  silicate  as  a  nuisance 
dust  and  has  established  an  8-hour  limit 
of  10  mg/m'  for  this  white  powder. 

There  are  no  reported  health  effects  in 
humans  or  animals  as  a  result  of 
exposure  to  calcium  silicate.  Calcium 
silicate  is  thus  a  nuisance  dust,  without 
long-term  adverse  health  effects  if 
exposures  are  kept  under  reasonable 
control. 

OSHA  is  proposing  an  8-hour  limit  of 
10  mg/m*  TWA  for  calcium  silicate;  this 
limit  is  being  proposed  for  all  nuisance 
dusts  and  inert  particulates.  The  Agency 
preliminarily  concludes  that  this  limit 
will  protect  workers  from  the  risk  of. 
reduced  visibility  and  distraction  that 
can  cause  accidents  in  the  workplace 
and  will  also  prevent  them  Cram 
experiencing  the  eye  and  skin  irritation 
associated  with  exposures  to  higher 
levels  of  this  or  other  nuisance  dui^ts. 
The  health  evidence  forms  a  reasonable 
basis  for  proposing  a  new  limit  for 
calcitun  silicate.  At  the  time  of  the  final 
rule,  OSHA  will  promulgate  a  new  bmit 
if  the  Agency  determines  that  this  limit 
will  substantially  reduce  significant  risk. 

CALCIUM  SULFATE 

CAS:  7778-18-9:  Chemical  Fonnula:  CaS04 

H.S.  No.  1062 

OSHA  currently  regulates  calcium 
sulfate  under  its  general  nuisance  dust 
limit  of  15  mg/m'.  The  ACGIH 
recommends  a  TLV-TWA  of  10  mg/m' 
total  dust  for  this  crystalline  or  powdery 
substance. 

Caldum  sulfate  dust  is  known  to  have 
a  low  order  of  toxicity,  and  it  is  not 
reported  to  have  spedfic  irritant 
properties  (ACGIH  1986.  p.  93).  One 
report  has  indicated  that  no  lung 
diseases  are  associated  with  exposure 
to  calcium  sulfate  in  miners  (Hunter 
1975).  Because  calciimi  sulfate  appears 
to  be  biologically  inert  it  is 
appropriately  classified  as  a  nuisance 
dust. 

OSHA  is  proposing  to  reduce  the 
permissible  exposure  limit  to  an  8-hour 
TWA  of  10  mg/m»  (total  dust)  for 
calcium  sulfate,  the  limit  being  proposed 
for  all  dusts  in  this  category.  The 
Agency  preliminarily  concludes  that  this 
limit  will  prevent  eye  and  skin  irritation, 
interference  with  vision,  and  lack  of 
concentration  associated  with  high  dust 
exposures  in  the  workplace.  As  is  the 
case  for  all  of  the  substances  classified 
as  nuisance  dusts,  caldum  sulfate 
presents  a  safety  as  weU  as  a  health 
hazard  to  exposed  woricers.  The  health 
evidence  forms  a  reasonable  basis  for 


proposing  a  new  limit  for  caldum 
sulfate.  At  the  time  of  the  final  rule. 
OSHA  will  promulgate  a  new  limit  if  the 
Agency  determines  that  this  limit  will 
substantiaUy  reduce  significant  risk. 

CELLULOSE 

CAS:  9004-34-6;  Chemical  Formula: 

(CJIioCH)n     • 
H.&  No.  1076 

OSHA  currently  regulates  cellulose 
under  the  8-hour  TWA  limit  of  15  mg/m* 
for  nuisance  dusts.  The  ACGIH 
recommends  a  TLV-TWA  of  10  mg/m* 
(total  dust).  Technical  cellulose  refers  to 
that  portion  of  the  plant  cell  wall 
derived  exclusively  from  glucose  and 
resembles  cotton  cellulose  in  its 
physical  and  chemical  properties 
(ACGIH  198a  p.  113). 

Technical  cellulose  is  inert,  and 
inhalation  of  cellulose  dust  is  not 
irritating  or  toxic  in  exposed  humans 
(Schreiber  1974).  In  industry,  cellulose 
dust  occurs  in  combination  with  other 
substances,  such  as  quartz  dust  wood, 
cotton,  flax  jute,  and  hemp  fibers,  and 
these  substances  have  demonstrated 
toxidties  that  are  unrelated  to  their 
ceUulose  content  (ACGIH  1986,  p.  113). 

OSHA  is  proposing  to  reduce  the  PEL 
for  this  dust  to  10  mg/m*  TWA  total 
dust  for  cellulose  dust  containing  less 
than  1  percent  quartz.  This  limit  is  the 
limit  OSHA  is  proposing  for  all  of  the 
"nuisance"  dusts.  The  Agency 
preliminarily  condudes  that  this 
reduced  limit  will  proted  exposed 
woricers  from  safety  and  health  risks 
associated  with  exposure  to  cellulose 
dust  in  the  workplace.  These  adverse 
effects  include  eye  and  skin  irritation. 
coughing,  interference  with  vision,  loss 
of  the  ability  to  concentrate,  and 
acddents.  The  health  evidence  forms  a 
reasonable  basis  for  proposing  a  new 
limit  for  cellulose.  At  the  time  of  the 
final  rule,  OSHA  will  |Homulgate  a  new 
limit  if  the  Agency  determines  that  this 
limit  will  substantiaUy  reduce 
significant  risk. 

2-CHLORCM^(TRICHLORONffiTHYL] 

PYRIDINE  (NTTRAPYRIN) 
CAS:  192»-«2^  Chemical  Formula:  Cif^a4N 
H.S.  No.  1082 

OSHA  currently  has  no  spedfic  limit 
for  nitrapyrin;  however,  OSHA's  general 
nuisance  dust  limit  of  15  mg/m*  TWA 
applies.  The  ACGIH  recommends  a 
TLV-TWA  of  10  mg/m*  and  a  TLV- 
STEL  of  20  mg/m*.  Nitrapyrin  is  a 
crystalline  substance. 

Nitrapyrin's  very  low  vapor  pressure 
limit-makes  hazardous  inhalation 
exposures  unlikely.  Toricelson  (as-dted 
in  ACGIH  1986.  p.  428)  has  reported 
feeding  dogs  and  rats  a  dosage  of  IS  mg/ 
kg  daily  for  93  days.  He  observed  no 
adverse  effects  in  appearance,  behavior. 


growth,  food  consumption,  body  and 
organ  weight  mortality,  or  blood 
chemistry,  and  no  tissue  or  organ 
changes. 

OSHA  proposes  a  PEL  of  10  mg/m* 
TWA  for  this  dust  which  is  the  limit 
that  OKiA  is  proposing  for  all  nuisance 
dusts  to  protect  workers  from  the  health 
and  safety  risks  assodated  with 
exposure  to  these  dusts.  With  regard  to 
the  20-ing/m*  STEL,  the  ACGIH  (1988) 
provided  no  basis  for  this  limit  OSHA 
therefore  requests  additional 
information  that  wiU  assist  the  Agency 
in  determining  the  need  for  the  20-mg/ 
m*  STEL  The  health  evidence  forms  a 
reasonable  basis  for  proposing  a  new 
limit  for  nitrapyrin.  At  the  time  of  the 
final  rule,  OSHA  will  promulgate  a  new 
limit  if  the  Agency  determines  that  this 
limit  will  substantially  reduce 
significant  risk. 

CLOPIDOL  (COYDEN) 

CAS:  2971-00-6:  Chemical  Fonnula: 

CtHtCWNO 
H.S.  No.  1085 

OSHA  has  no  current  limit 
specifically  for  clopidol;  however. 
OSHA's  general  nuisance  dust  limit  of 
15  mg/m*  TWA  applies.  The  ACGIH 
recommends  a  TLV-TWA  of  10  mg/m* 
and  a  TLV-STEL  of  20  mg/m*.  Clopidol 
is  a  solid. 

Clopidol  has  a  low  reported  acute  oral 
toxidty.  The  oral  LDm  in  rats,  rabbits, 
and  guinea  pigs  is  greater  than  8  g/kg 
(Dow  Chemical  Company  1973).  Long-  , 
term  (two-year)  studies  of  rats  and  dogs 
fed  at  levels  of  15  mg/kg  and  5  mg/kg 
per  day,  respectively,  showed  no 
adverse  effects.  Similariy.  there  were  no 
adverse  effects  on  fertility,  gestation. 
.  viability,  or  ladation  in  rats  and  rabbits, 
and  no  increase  in  teratogenicity  (Dow 
Chemical  Company  1973).  The  chronic 
toxicity  of  dopidol  is  also  reported  to  be 
low  (ACGIH  1986.  p.  141). 

OSHA  is  proposing  a  PEL  of  10  mg/m* 
TWA  for  dopidol.  the  same  limit  as  for 
all  nuisance  dusts.  OSHA  preliminarily 
concludes  that  this  limit  will  protect 
workers  from  the  health  and  safety  risks 
assodated  with  exposure  to  these  dusts. 
OSHA  notes  that  the  ACGIH  (1986) 
provided  no  basis  for  the  20rmg/m* 
STEL  recommendation.  OSHA  requests 
additional  information  that  will  assist 
the  Agency  in  determining  the  need  for  a 
STEL  for  clopidol.  The  health  evidence 
forms  a  reasonable  basis  for  proposing  a 
new  limit  for  clopidol.  At  the  time  of  the 
final  rule,  OSHA  will  promulgate  a  new 
limit  if  the  Agency  determines  that  this 
limit  will  sobstantially  reduce 
significant  risk. 

CRAG  HBRBiaDB  (SESONE) 


CAS:  136-7^:Ckmiicalfaamiia: 

G»HiCl>NaaS 
H.S.  No.1102 

0»iA  owrrantfly  applies  a  TWA  IkiA 
of  15  m/a*  lor  cn«  kerUcide:  tins  is 
the  Afleagr's  liorit  for  all  inert  dusto.  "nw 
ACGIH  recommends  a  TLV-TWA  of  10 
mg/m*  for  this  colorless,  odorless,  non- 
combusttble  solid. 

An  eady  study  reported  an  oral  IDm 
in  rats  of  1500  mg/Vf  for  this  heibicide 
(Smyth  1956)..  At  1)1^  concentrations, 
crag  heibkade  is  a  ^strointestinal 
irritant  fNIOeH  196t).  Rats  fed  a  diet 
containiog  60  mg  sesone/lOO  gm 
experienced  mfaior  liver  damage:  when 
fed  aomg  sesone/lOOgm  of  diet  for  2 
years,  rats  showed  no  adverse  effects 
(ACGIH  1986.  p.  51^.  In  1984,  NiOSH 
reported  die  oral  uio  in  rats  to  be  730 
mg/kg.  Ilien  afe  no  reported  inddents 
of  human  poisonings  assodated  widi  the 
useofeesone. 

OSHA  is  proposing  a  redncfion  in  dte 
PEL  to  U)  mg/a*  TWA.  the  Umit  being 
prt^osed  far  aU  misanoe  dusts.  OSHA 
prelimiiiarilir  condudes  that  tins  level 
will  protact  exposed  woricers  from  the 
safety  oad  heallfa  hazards  potential^, 
associated  tirilh  exposures  to  tbeae 
dusts.  These  risks  iaohHle  acdde^ 
intadereooe  mriiA  viaion.and  eye  aaii 
skin  itriuthm.  Ihis  he^th  evidence 
forms  a  reasanoble  basis  for  proposing  a 
new  bwait  iot  aag  herbkide.  At  the  tine 
of  the  final  rule.  OSHA  wiU  promulgate 
a  new  limit  if  the  Aganqr  detenaiaes 
that  this  limit  yriH  substantially  reduce 
significant  risk. 

DICYCUWSNXADBNVL  BON 

CAS:  iaa-fi4-6:  ChwHcal  FociMk:  CmHmFs 

H.S.  Na  1133 

OSHA  cnimKtIy  rs^ilates 
dicydopentadieBsi  iron  aader  its 
naissMce  duet  hmit  of  IS  aig/ai*.  The 
ACGW  lecomsMiids  a  TLV-TWA  of  M 
mg/m*  for  this  bright-ocaqge,  orystaUiBe 
solid  that  smells  hke  camphor. 

Available  evidence  in  animals 
suggests  that  dicyclopentadienyl  inaa 
has  a  relatively  low  order  of  oral 
toxicity.  la  mice,  die  oral  LDte  has  been 
reported  as  809  ng/kg  (Madinaveitia 
ll6t).  la  rate.  lOOO  tag/kg  has  been 
reported  as  die  le^al  dose,  and 
subacute  oral  teiddty  tests  have  shewn 
no  fatalilies  whea  10  feedings  of  aoo  R^ 
kg  were  flfwen  over  a  2-week  period  (E.L 
du  Pont  de  Nemoura  and  Coi^mny  1955, 
as  cited  in  ACGH  isat,  p.  195). 
Madinaveitia  (IflSBl  has  deteaahied  diat 
diia  substance  i»  a  heaiatinic  agent  in 
animals. 

OSHA  proposes  an  '§^om  TWA  basit 
of  10  mg/ai*  iar  diqwbpentadieniri  iron. 
The  Asency  pidiahiarily  condudes  that 
this  limit  wiU  ptotect  workers  against 
the  risk  of  heawtfeic  effects  potentially 


asaooiatad  witti  oea»ationat  exposan 
to  driaaahalBMe  at  tte  lewsh  penaitted 
in  the  abaanoe  of  aayOSHA  PEL  The 
health  evidsoee  fonas  a  raasanaUe 
basis  isr  prapesiag  a  new  Uarit  far 
dicpdapentadiaiiil  inia.  At  die  time  of 
the  final  nda.  OSHA  iidll  proMlgete  a 
aear  iiadt  if  die  Aflsacy  detennines  diet 
this  limit  tvfli  sobstantially  reduce 
significaat  xiak. 

EMERY 

CAS:  11£-«-«  Owniieal  Fonmihr.  AltOi 

H.S.  No.  1155 

OSHA  currently  regulates  emety  at  an 
8-hour  TWA  of  15  mg/m*  TWA.  tiie 
Agency's  limit  for  all  nuisance  dusts. 
The  ACGIH  recommends  a  limit  of  10 
mg/as*  TWA.  total  dast  for  «nery 
containing  ies84han  1  percent  quartz. 
Emery  is  faqiare  oorundan  (aluminum 
oxide)  and  ia  foand  in  oertatn 
nineraioalcal  deposits. 

The  ad^  report  of  iU  effects  from 
emery  dust  inhalation  is  a  report  of  a 
case  of  pneiBBOooniosis  occurring  in 
France,  and  it  is  questionable  whether 
this  inddent  was  caused  by  emery  dust 
or  silica  impurities  hi  (he  dust  (Archives 
dea  htaiadiet  nvfessionelles  de  Meda'n 
du  TtavaUet  de  Secuiite  1970). 
Bxposiae  (o  eaniy  dast  ooatatning  less 
than  1  percent  sflioa  produoee  little  if 
any  effect  ba  the  healdi  of  exposed 
workers;  it  does  not  affect  die  lungs  or 
produce  oqgaaic  disease  at  ooBunonly 
encountened  levels  (ACG01 1986,  pp.  21, 
229). 

.OSHA  is  therefore  proposing  a  PEL  of 
10  Jig/m*  TWK  total  dust  for  emery,  in 
keephig  with  the  Agency's  dedsion  to 
lower  the  TWA  for  all  nuisaiKe  dusts. 
OSHA  preliBifaiarily  condudes  that  this 
limit  wfll  prevent  the  safiety  and  health 
risks  assodated  tvMh  exposores  to  dusts 
ia  the  awihpiaoe;  these  litks  include  Ae 
danger  of  aeddents.  interference  with 
vidon.  dislractioB,  and  skin  and  eye 
irritation.  The  health  evidence  forms  a 
reaaonaUe  basis  for  proposing  a  new 
limit  for  emery.  At  the  time  of  die  final 
rule.  OSHA  wdl  promulgate  a  new  limit 
if  the  Agsacy  detemines  diet  this  liaiit 
will  substantiaHy  reduce  significant  risk. 

FERBAM 

CAS:  14464  e*  1;  Chemical  Formula: 
fiCHs)iNC6,],Fe 

H.S.  No.  1176 

OSHA  cwrendy  applies  its  general 
nuisance  dust  limit  of  15  mg/m*  TWA  to 
ferbam.  The  AOCIH  reooaunends  a 
TLV-TWA  of  M  m/gm*  for  this  odorless 
bladk  solid. 

FerbaiB.  which  is  a  fiungidde,  has 
been  reparted  to  have  an  oral  lAd  of 
more  diaa  17  aig/kg  in  rats,  but  rabbite 
and  guinea  pigs  demonstiiated  iess 
sensitivitf  to  this  edbstancc  (Hodge. 
Maynard.  OMras.  and  Blanchet  1952). 


11di1y-day  dtetary  studies  of  rets 
she««d  no  effect  at  fefham  doses  of  0.01 
percent  wMi  fatalities  occurring  at  0.5 
percent.  Dogs  riiowred  no  adverse  effects 
when  fed  25  ng/kg  of  ferbam.  daily  for  8 
months. 

Inhalation  of  feibam  affects  the  upper 
respiratory  tract  in  humans,  in  a  manner 
typical  of  airborne  exposures  to  inert 
dusts. 

OSHA  is  proposii^  to  reduce  the  PEL 
to  a  10-rag/m*  8-hour  TWA  because  the 
Agency  has  dedded  thai  a  decrease  in 
the  limit  horn  15  to  10  n^m*  is 
warranted  for  all  the  nuisance  dusts. 
The  Agency  preliminarily  condudes  that 
this  reduction  is  necessary  to  prevent 
the  health  and  safety  risks  associated 
with  workplace  exposures  to  these 
dusts.  Hiese  risks  Include  skin  and  eye 
irritation,  on-the-job  acddents.  and 
interference  with  vision.  The  health 
evidence  forms  a  reasonable  basis  for 
proposing  a  new  limit  for  ferbam.  At  the 
time  of  die  final  rule,  OSHA  will 
promulgate  a  new  limit  if  the  Agency 
determines  that  this  limit  will  - 
substantially  reduce  significant  risk. 

FIBROUS  GLASS  OUST 

QAS:  None;  fAgmiral  Fonnula:  Noat 

RS.  No.  1178 

Fibrous  glass  daM  Is  used  primaffly 
for  diermal  and  acoustical  insulation  of 
residential  md  coouaeroial  buildings. 
There  is  currently  no  091A  limit 
governing  occupational  exposure  to 
fibrous  glass  dust.  The  ACGIH  (198^ 
has  established  a  l(Mng/m*  HV-TWA. 
.  reflecting  its  hehef  diet  a  nuisance-dust 
limit  is  appropriate.  NIOSH  (1977) 
reeoBmieoded  a  S-nig/m*  10-hour  TWA 
limit  for  total  dust  and  a  S-fiba«/cc  limit 
for  aifhome  fibere  less  than  3.5  um  in 
diameter  and  longer  than  10  um  in 
length. 

Epidemiologic  studies  of  workers 
exposed  to  fitonts  g^ass  dust  have 
generafiy  failed  to  detect  any  significant 
increase  in  respiratory  effeds.  One 
study  of  2.028  woricers  (Nasr  et  al.  1976) 
did  not  identify  any  increased 
prevalence  of  abnormal  radiographic 
findii^s  among  production  workers 
compared  to  office  workers;  results  of 
spiromeMc  tests  and  administration  of  a 
chronic  brondntis  questionnaire  did  not 
discern  any  difference  in  health  between 
woricers  with  the  heaviest  exposure  and 
those  widt  minimal  exposure.  Another 
study  of  418  retired  workers  reported  no 
difiiereiioe  in  overall  mortality  or 
morbidity  rates  compared  to  general 
population  rates  (Enteriine  and 
Headerson  197^.  Beyliss  et  al.  (1976) 
failed  to  find  any  excess  in  overall 
mortality  or  hog  cancer  among  1/148 
woriwrs,  but  did  report  an  excess  of 
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mortality  from  nomnalignant  respiratory 
disease:  the  authore  could  not  attribute 
this  excess  to  fibrous  glass  because 
smoking  histori«Mi  were  not  generally 
available.  A  review  of  681  physicians' 
reports  of  adverse  effects  caused  by 
exposure  to  vitreous  fibers  identified  66 
repwts  of  nondisabling  upper 
respiratory  tract  symptoms  (Milby  and 
Wolf  1968). 

In  animal  studies,  intratracheal 
injection  of  thin  glass  fibers  longer  than 
10  um  into  guinea  pigs  produced 
peribronchiolar  fibrosis  (Kuschner  and 
Wrij^t  1976).  When  such  fibers  were 
injected  into  the  abdomen  of  rats,  a 
dose-related  increase  in  sarcomas  and 
mesotheliomas  resulted  (Stanton  and 
Wrench  197%  Wagner  et  al.  1973;  Pott 
and  Priedrichs  1972).  The  response 
mimics  that  found  with  asbestos,  but  the 
magnitude  of  the  response  is  generally 
less  than  is  found  with  asbestos.  NIOSH 
(1977)  did  not  consider  fibrous  glass  to 
present  a  carcinogenic  hazard  after 
reviewing  these  data. 

Based  on  the  lack  of  reported  adverse 
health  effects  in  epidemiologic  studies, 
the  ACGIH  (1986)  considered  fibrous 
glass  dust  to  be  essenti^y  a  nuisance 
dust  and  applied  a  10-mg/m*  TLV- 
TWA.  In  contrast,  NIOSH  (1977)       j 
concluded  that  "available  data  are' 
sufficient  to  demonstrate  that  fibrous 
glass  does  not  act  like  an  inert  or 
nuisance  dust  because  it  can  {woduce 
fibrosis  in  animals  and  respiratory  tract 
irritation  in  humans "  (NIOSH  1977.  p. 
94).  Relying  on  several  investigations 
that  showed  a  lack  of  adverse  effects 
among  workers  exposed  to  mean 
respirable  fiber  concentrations  generally 
less  dian  5  to  6  f/cc  NIOSH 
recommended  that  exposures  be  limited 
to  3  f/cc  for  fibers  3.5  um  or  less  in 
diameter  and  greater  than  10  um  in 
length.  In  addition,  NIOSH 
recommended  that  exposures  to  total 
fibrous  glass  dust  be  limited  to  5  mg/m* 
as  a  10-hour  TWA. 

The  10-mg/m»  TLV-TWA  considers 
only  the  health  effects  associated  with 
fibrous  glass  particles.  However,  the 
PEL  will  also  be  appUed  by  OSHA  to 
situations  where  the  fibrous  form  of  this 
material  is  present  Recent  concerns 
have  emergied  regarding  the  potential 
cardnogenidty  of  the  long  fibers  (TIMA 
1988).  While  a  3-fibers/cc  timit  for  long, 
thin  fibera  has  also  been  proposed  by 
NIOKi,  it  is  impossible  in  this 
rulemaking  to  adequately  evaluate  that 
limit  for  the  fibrous  form  of  this 
substance.  Therefore,  as  an  interim 
measure,  OSHA  proposes  that  a  S-mg/ 
m*  TWA  be  adopted  as  the  PEL  for 
fibrous  glass  dust  The  health  evidence 
forms  a  reasonable  basis  for  jHoposing  a 


revision  to  this  level.  At  Ae  time  of  the 
final  rule,  OSHA  will  estabbsh  a  new 
limit  for  fibrous  glaM  dost  if  the  Agency 
determines  diat  this  limit  will 
substantially  reduce  significant  risk. 
Because  of  the  concern  wi&  the  fibrods 
forms  of  this  substance,  feasibility  is  not 
expected  to  be  a  problem  at  this  level  If 
future  information  and  priorities 
indicate  the  need  for  a  mwe  restrictive 
standard  for  the  fibrous  forin  of  this 
material,  OSHA  «vill  initiate  individual- 
substance  rulemaking. 

GLYCERIN  (MIST) 

CAS:  56-81-6;  Chemical  Formula: 

CHiOHCHOHCHiOH 
RS.  No.  1188 

OHSA  currently  has  no  specific  limit 
for  glycerin  mist  although  this 
substance  is  currently  regulated  at  IS 
mg/m'  as  a  general  nuisance  dust  The 
ACGIH  recommends  a  TLV-TWA  of  10 
mg/m*.  Glycerin  is  an  oily  hygroscopic 
liquid  with  a  warm,  sweet  taste. 

Glycerin  was  long  considered  to  be 
nontoxic;  however,  more  recent 
information  has  indicated  that  the  mist 
may  be  injurious  to  the  kidneys  at  very 
high  exposure  levels  (Campanacci  1965). 
Ackerman,  Bassler,  and  Wagner  (1975) 
have  reported  that  glycerin  mist  is  easily 
metabolized  and  excreted.  In  the  adult' 
human  of  average  weight  2  grama  of 
glycerol  can  be  metabolized  and 
excreted  in  an  8-hour  workday.  At  this 
metabolic  and  elimination  rate,  the 
ACGIH  believes  that  no  ill  effects  are 
likely  to  occur  as  a  result  of  exposure  at 
or  below  10  mg/m'  as  an  8-hour  TWA. 
the  level  set  for  nuisance  dusts  (ACGIH 
1986,  p.  286). 

QSHA  imiposes  a  limit  of  10  mg/m* 
TWA  for  glycerin  mist  which  is  the 
level  the  Agency  is  proposing  for  all 
inert  dusts.  The  health  evidence  forms  a 
reasonable  basis  for  proposing  a  new 
limit  for  glycerin  mist  At  the  time  oi  the 
final  rule,  OSHA  will  promulgate  a  new 
limit  if  the  Agency  determines  that  this 
limit  will  substantially  reduce 
significant  risk.  However,  OSHA  notes 
that  glycerin  may  not  be  truly  inert  as 
evidenced  by  the  study  of  Campanacci 
(1943).  The  Agency  specifically  requests 
comments  on  the  toxicity  (if  any)  of 
exposures  to  various  levels  of  glycerhL 

GRAPHITB,  SYNTHETIC 

CAS:  None;  Chemical  Fonnula:  None 

H.S.  No.  1181A 

OSHA  currently  has  no  specific 
standard  for  synthetic  graphite  but 
regulates  it  as  a  nuisance  dust  OSHA's 
8-hour  TWA  for  all  nuisance  dusts  is  16 
mg/m*.  The  ACGIH  recommends  a 
TLV-TWA  limit  of  10  mg/m*  for 
graphite  as  total  dust 

Synthetic  graphite  is  a  crystallhie 
form  of  carbon  made  from  hi^ 


temperature  tfeatnent  of  eoa)  or 
petroleum  products;  it  has  the  same 
properties  as  natural  graphite. 
^4eUdej(^  reported  ^l  synthetic 
graphite  injected  intraperitoneally  in 
mice' produced  effetts  characteristic  of 
inert  dusts  (1958). 

In  humans,  exposure  to  natural 
graphite  has  \oag  been  associated  with 
the  development  of  pneumoconiosis 
(Koopman  1924;  Ruttner  et  al  1952: 
Pendergass  et  aL  1967).  Lister  (1961. 
1972]  reported  fibrotic  changes  in  the 
lungs  of  a  worker  who  had  been 
engaged  for  17  years  in  the  production 
and  milling  of  synthetic  graphite.  Other 
reports  of  lung  injury  caused  by 
exposure  to  graphite  have  not 
distinguished  between  the  form  of  the 
graphite  (Le.,  natural  or  synthetic) 
causing  the  injury;  in  addition, 
exposures  to  impurities,  such  as  quartz 
silica,  were  involved  in  many  of  the 
reported  cases  (ACGIH  1986,  p.  291). 

OSHA  is  proposing  to  reduce  the  8- 
hour  TWA  limit  for  all  the  nuisance 
dusts  from  15  mg/m*  to  10  mg/m*.  to 
IHtitect  against  the  health  and  safety 
risks  potentially  associated  with  dust 
exposures  in  the  workplace.  The  healdi 
evidence  forms  a  reasonable  basis  for 
proposing  a  new  limit  for  synthetic 
graphite.  At  the  tune  of  the  final  rule. 
OSHA  will  promulgate  a  new  limit  if  the 
Agency  determines  that  this  limit  will 
substantially  reduce  significant  risk. 
However,  the  Agency  notes  that 
occupational  exposure  to  synthetic 
graphite  has  been  associated  with 
pneumoconiosis,  and  preliminarily 
concludes  that  a  lower  limit  may  be 
appropriate.  Specific  comment  is 
solicited  on  the  exposure  levels  and 
health  effects  associated  with  synthetic . 
graphite  related  occupational  disease. 

GYPSUM.  TOTAL  DUST 

CAS:  777»-18-e;  Chemical  Formula:  CaSO« 

RS.  No.  1182  • 

The  current  OSHA  limit  for  gypsum  is 
an  8-hour  TWA  of  IS  mg/m*,  the 
Agency's  current  limit  for  all  inert  dusts. 
Tlie  ACGIH  recommends  a  TWA  of  10 
mg/m*.  measured  as  total  dust,  for 
gypsum  and  other  inert  particulates. 
Gypstmi  exists  as  either  coloriess  or 
white  crystals. 

The  ACGIH  (1986)  states  that  gypsum 
does  not  "produce  significant  organic 
disease  or  toxic  effect  when  exposures 
are  kept  under  reasonable  omtrol." 
Exposures  in  excess  of  the        _ 
recommended  limit  may  result  in 
reduced  visibility,  deposits  of  gypsum 
dust  in  the  eyes.  ears,  and  nasal 
passages,  and  skin  irritation. 


OSHA  is  proposing  to  reduce  the 
current  limit  for  gypsum  total  dust  to  10 
mg/m*  as  an  8-hour  TWA.  which  is  the 
limit  being  proposed  for  ail  of  the  inert 
particulates.  The  Agency  preliminarily 
concludes  that  this  limit  will  protect 
exposed  workers  from  the  safety  and 
health  risks  associated  with  exposures 
to  gypsum  or  other  dusts  at  higher 
levels.  These  risks  include  eye  and  skin 
irritation,  interference  with  vision,  and 
safety  accidents.  The  health  evidence 
forms  a  reasonable  basis  for  proposing  a 
new  Ihnit  for  gypsum  total  dust  At  the 
tune  of  the  final  rule,  OSHA  will 
promulgate  a  new  limit  if  the  Agency 
determines  that  this  limit  will 
substantially  reduce  significant  risk. 

KAOLIN.  TOTAL  DUST 

CAS:  None;  Chemical  Formula:  HtAbSiiUO 

•HiO 
H.S.  No.  1230 

OSHA's  current  limit  for  kaolin  is  15 
mg/m*.  measured  as  total  dust  this  is 
the  Agency's  current  Umit  for  all  inert 
particulates.  The  ACGIH  recommends  a 
TLV-TWA  of  10  mg/m*.  also  measured 
as  total  dust  Kaolin  may  be  a  white 
powder  or  a  white  or  yellow-white 
earthy  mass. 

Exposure  to  excess  amounts  of  kaolin 
dust  or  other  inert  particulates  may 
cause  reduced  visibihty  in  the 
workplace,  injury  to  the  skin  or  mucous 
membranes,  and  a  buildup  of  dust 
deposits  in  the  eyes,  ears,  and  nasal 
passages  (ACGIH  1988). 

OSHA  is  proposing  a  PEL  of  10  mg/m* 
TWA  for  kaolin,  measured  as  total  dust 
which  is  the  limit  being  proposed  for  all 
of  the  inert  particulates.  The  Agency 
preliminarily  concludes  that  this  limit 
will  protect  exposed  workera  from  the 
safety  and  health  risks  potentially 
associated  with  exposure  to  the  dusts  at 
higher  levels.  These  risks  include  skin 
and  mucous  membrane  injiuy, 
accumulations  of  kaolin  deposits  in  the 
eyes,  ears  and  nose,  and  reduced 
visibility  in  the  workplace,  which  may 
endanger  worker  safety.  The  health 
evidence  forms  a  reasonable  basis  for 
proposing  a  new  limit  for  kaolin, 
measured  as  total  dust  At  the  time  of 
the  final  rule,  OSHA  will  promulgate  a 
new  limit  if  the  Agency  determines  that 
this  limit  will  substantially  reduce 
significant  risk. 

LIMESTONE.  Totall}ust 

CAS:  1317-65-3;  Chemical  Formula:  CaCOk 

RS  No.  1232 

The  current  OSHA  PEL  for  limestone 
is  an  8-hour  TWA  of  15  mg/m*,  as  total 
dust  The  ACQH  recommends  lu  mg/ 
m*  TWA  for  limestone,  measured  as 
total  dust  Limestone  is  a  hard  white 
solid. 


Exposure  to  limestone  dust  has  not 
been  associated  with  the  development 
of  pneumoconiosis,  and  ACGIH 
considers  it  to  be  a  nuisance  dust  (see 
discussion  on  calcium  carbonate  above). 

Exposure  to  excess  levels  of  limestone 
dust  may  result  in  deposito  in  the  eyes, 
ears,  and  nasal  passages,  or  may  injure 
the  skin  or  mucous  membranes  (ACGIH 
1986).  OSHA  proposes  an  8-hour  TWA 
of  10  mg/m*  for  limestone  dust  the  limit 
being  proposed  for  all  of  the  nuisance 
dusta  and  particulates.  The  Agency 
preliminarily  concludes  that  this  limit 
will  reduce  the  safety  and  health 
hazards  posed  to  exposed  employees  by 
nuisance  dusts  in  the  workplace.  The 
health  evidence  forms  a  reasonable 
basis  for  proposing  a  new  limit  for 
limestone  dust.  At  the  time  of  the  final 
rule.  OSHA  will  promulgate  a  new  limit 
if  the  Agency  determines  that  this  limit 
will  substantially  reduce  significant  risk. 

MACNESTTB.  TOTAL  DUST 
CAS:  None;  Chemical  Fonnula: 

(MgCQi).Mg(OH).-5H.O(approx) 
H.S.  No.  1233 

OSHA's  existing  PEL  for  magnesite  is 
15  mg/m*.  measured  as  total  dust;  this  is 
the  Agency's  limit  for  all  inert 
particulates.  The  ACGIH  recommends  a 
TLV-TWA  of  10  mg/m*.  also  measured 
as  total  dust  Magnesite  occurs  as  a 
white  powder. 

Magnesite  is  considered  by  both 
OSHA  and  the  ACGIH  to  be  one  of  the 
"nuisance  dusto."  which  "do  not 
produce  significant  organic  disease  or 
toxic  effect  when  exposures  are  kept 
under  reasonable  control"  (ACGIH 
1986).  Exposure  to  excess  levels  of 
magnesite  or  the  other  nuisance 
particulates  in  the  workplace  causes 
skin  or  mucous  membrane  irritation 
resulting  from  contact  with  the 
magnesite  itself  or  from  rigorous 
cleansing  procedures  necessary  for 
removing  the  dust;  buildup  of  dust 
deposito  in  the  eyes,  ears,  and  nasal 
passages;  and  reduced  visibility  in  the 
workplace. 

OSHA  is  proposing  a  PEL  of  10  mg/m* 
TWA  for  magnesite,  measured  as  total 
dust  This  is  the  limit  being  proposed  for 
all  of  the  inert  particulates.  The  Agency 
preliminarily  concludes  that  this  limit  is 
necessary  to  protect  exposed  workers 
from  the  health  and  safety  risks 
potentially  associated  with  exposure  to 
magnesite  or  other  inert  dusto.  These 
risks  include  skin  and  mucous 
membrane  injury,  the  deposition  of 
magnesite  deposito  in  the  eyes.  ean.  aad 
nose,  and  reduced  workplace  visibility, 
which  may  endanger  employee  safety. 
The  health  evidence  forms  a  reasonable 
basis  for  proposing  a  new  limit  for 
magnesite.  At  the  time  of  the  final  rule. 


OSHA  will  promulgate  a  new  limit  if  the 
Agency  determines  that  this  limit  will 
substantially  reduce  significant  risk. 

MAGNESIUM  OXIDE  (FUME] 

CAS:  1308-48-I  Chemical  Fonnula:  MgO 

RS.  No.  1234 

OSHA's  cturent  limit  for  magnesium 
oxide  (as  fume]  is  15  mg/m*  as  an  8- 
hour  TWA.  the  Agency's  limit  for  inert 
dusto.  The  ACGIH  recommends  a  TLV- 
TWA  limit  of  10  mg/m'  for  the  fume  of 
this  white,  odorless,  very  fine  powder. 

Slight  reactions  (not  further  specified) 
have  been  reported  in  human  subjects 
after  exposures  of  less  than  10  minutes 
to  freshly  generated  MgO  fume  at 
concentrations  of  bom  400  to  600  mg/m* 
Drinker.  Thomson,  and  Finn  1927). 
Animal  and  human  studies  of 
magnesium  oxide  fume  exposure  have 
shown  toxicities  less  marked  than  but 
similar  to  those  attributable  to  zinc 
oxide  fume  (Drinker  and  Drinker  1928). 
The  symptoms  of  exposure  include  those 
of  metal  fume  fever  (fever,  chills, 
muscular  pain,  nausea,  and  vomiting] 
and  leukocytosis,  symptoms  analogous 
to  those  caused  by  exposure  to  zinc 
oxide  fume. 

OSHA  is  proposing  a  PEL  of  10  mg/m* 
TWA  for  magnesium  oxide  fume,  the 
limit  OSHA  is  proposing  for  all  of  the 
toxicologically  inert  nuisance 
particulates  included  in  this  rulemaking. 
OSHA  preliminarily  concludes  that  this 
limit  will  protect  exposed  workers  from 
the  safety  and  health  risks  potentially 
associated  with  exposures  to  these 
dusto  in  the  workplace.  These  risks 
include  accidents,  skin  and  eye 
irritation,  and  interference  with  vision. 
The  health  evidence  forms  a  reasonable 
basis  for  proposing  a  new  limit  for 
magnesium  oxide  fume.  At  the  time  of 
the  final  rule.  OSHA  will  promulgate  a 
new  limit  if  the  Agency  determines  that 
this  limit  will  substantially  reduce 
significant  risk. 

MALATHION 

CAS:  121-75-5:  Chemical  Fonnula: 

C,«R.O.PS, 
H.S.  No.  1235 

Both  OSHA  and  NIOSH  have  15-mg/ 
m*  limito  for  malathion  (and  OSHA  has 
a  skin  notation);  the  ACGIH  TLV  for  this 
substance  is  10  mg/m*  as  a  TWA.  also 
with  a  skin  notation. 

Malathion  is  a  widely  used 
otganophosphonis  insecticide  having  a 
relatively  low  level  of  toxicity;  some 
authors  have  determined  that  malathion 
is  approximately  V^ooth  as  toxic  as 
parathion  Qohnson  et  al.  1952).  Rats  fed 
malathion  at  a  concentration  of  100  ppm 
for  2  years  exhibited  no  toxic  effecto 
(Hasleton  and  Holland  1953).  Several 
occupational  and  research  exposures 
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Fatalities  have  been  reported  in  the 
Japanese  and  Indian  literature,  but  these 
deaths  have  a}w83r8  involved  extxenudy 
high  doses  of  malalhion  (Chabra  1970; 
Hongnchi  19T9).  Itms,  malalhion'i 
principal  wolitilaui  eflect  is  that  it  acts 
like  a  nuisance  dust.  NI09U  concurs  in 
this  view  (mOSH  197ffi)  and 
recommends  a  higher  TWA  (15  mg/nt*] 
for  tnis  sut)st8iice  ttian  ivouid  be 
pemittecl  vy  xbb  ACGIri. 

The  10-mgfm*  TLV-TWA  is  part  of  a 
generrily  aecepted.  broad  guideline  to 
limit  expoBwe  to  Huisance  dnsts;  tfie  15* 
mg/m*  REL  represents  an  earlieT 
appreadi  to  the  control  of  these 
substances.  As  discussed  in  ftris  section, 
nuisance  dusts  must  be  controlled  to 
pre^pent  stem,  resptratoi^  tract,  and  eye 
HTttatiofl,  as  wfell  as  a  variety  of  otber 
effects.  This  level  is  readily  attainable  in 
the  workptece,  using  generally  available 
industri^  Iq^giene  practices.  OSHA  is 
therefore  proposing  a  PEL  of  10  mg/m' 
TWA  for  malathion  with  a  skin 
noA^ion.  The  heahh  evidence  forms  a 
reasonable  basis  for  iHoposing  a 
reviaioa  to  tfits  level.  At  the  time  of  die 
final  rule,  OSHA  wfll  estabhsh  a  new 
liant  for  nalatlBOR  tf  ^  Agency 
determines  timt  this  limit  wiQ 
substantialty  reduce  significant  riric. 

MARBLE,  TOTAL  DUST 

CAS:  M17-85-3;  Chemical  Formula:  None 

H.S.  No.  1239 

OSHA  currently  lias  no  specific  limit 
for  marble  dust,  but  regulates  this 
substance  as  a  nuisance  dust,  for  which 
the  8-hour  TWA  limit  as  total  dust  is  15 
mg/m'.  The  ACCIH  has  established  an 
S-hoar  TLV-TWA  of  10  mg/m'  for 
marble  dust  as  total  dust  cootaiaing  less 
than  1  percent  quartz.  Marble  dust  a 
metamorphic  form  of  calcium  carbonate 
dust  is  an  odorless  and  tasteless       i 
powder  or  oystal.  J 

OSHA  is  proposing  an  6-haur  TWA 
limit  of  10  mg/m*  for  marble  dust  as 
tntai  ifa.»  «,_*■;■  A.g  i^y„  nii^g^  1  perntint 

qotttz.  Has  is  Ifce  Hnrit  (Ming  lir^poMd 
by  the  A«aBcy  far  aU  MUMKe  dwte  and 
inert  pMticulatea.  OSHA  pseMninarily 
concludes  that  this  Umit  wiH  pnHect 
exposed  workers  fan  <be  safety  and 
health  liaks  aaaooBtad  anth  expmn  to 
the  inert! 
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METHQXTCHLOR 

CAS:  7S.48-6;  Oiendcd  rannda:  Ci«n*CbOk 

UJS.Na.tMt 

OSHA  cuirently  affiUea  its  IS^og/m* 
TWA  Umit  Tof  nuisance  duals  la 
methoo^ychlor.  Hie  ACQH  lecoauaends 
a  lima  of  10  iqg/m*  TWA  for  this  flvUte 
aystalline  sofid.  which  ia  assigned  ttie 
Ifa^  for  all  inert  dusts. 

Melhoxychlor  has  a  low  level  of 
toxicity.  l%e  teporXed  oral  UDb  for  rats 
is  6000  n)g/kg  tLehmaa  1164).  Lehmaa 
also  determineid  that  100  ppm  for  2  years 
is  the  lowest  dietary  levd  producing  no 
effect  tn  rets:  ftis  corresponds  to  a  level 
of  350  mg/man/day.  Renflts  of  another 
dietary  stndy  indirated  that  rats  fed  200 
ppm  methoxychlor  for  2  years  were  not 
affected  tn  terms  of  growdi  or  survival 
(Hodge,  Majmard,  and  Blanche!  tSI52). 
Tegeris  and  oo-woiiceT8  reported  that 
dogs  fed  1  g/kgdafly  for  6  manfcs 
showed  weiglrt  loss;  most  aniraals  died 
within  0  wee^s  when  flie  ifieteiy  level 
was  increased  to  2  g/kg  daily  (Tegeris. 
Earl  Snailey.  and  Caite  19M).  Mosgan 
and  Hidcenbottora  (tonii  ra^Uad  ttuat 
male  HoltiaaaB  r^s  fed  io,  40, 100.  or 
040  Hg/hg  for  24  hours  showad  w>  liver 
abaci  BSHJilifi.  Exliupuialing  front 
animal  date,  lidiman  etfaated  the  dose 
levels  that  would  produce  toxic  effects 
in  humans  as  foliims:  The  fatal  oral 
doae  amairi  be  490  yaias:  advecae 
health  effects  would  occur  at  6430  aig/ 
kg  tvaUy;  and  2414  mg/kg  b  ^  k«cl  at 
which  decaui  cfiects  woaU  be  predicted 
to  occw  (Lehmaa  tiM). 

OSHA  IS  piopostng  to  ledace  the 
existing  8-hoar  TWA  Kaiit  from  15  aog/ 
m' to  10  ■^g/at' to  radace  the  health  a^d 
safety  risks  efexpaaaso  to  theioert 
dusts  in  the  weriqplaoe.  Theae  lialBB 
include  iBtorfoBDoe  arith  Tiateap  aUa 
and  eye  initatioa.  aadaeddenta.  Hie 
health  evideooe  fcans  a  seaaaaahle 
basis  for  psqposiiig  a  sew  luut  far 
melhexycUor.  At  Ute  time  af  the  final 
rule,  O^IA  will  promulgate  a  near  liaut 
if  the  Agency  drtenwies  that  this  MaiM 
wiMatihafHnliBUyiedaoe  ajgnifinaatitek. 


CA& 

H.S.NAU7T  .j^ji 

specificalf  for  iniBeral  wool  ltt>er,  but 
tfan  wwluic6  is  covorMoy  tiv 

A^GRCy  9  1  v4i^/  111    ^^nOQP  l^W  A  flfflS 

for  all  inert  du»te  aadpartiodates.  llie 
ACGIH  leuimMiiidB  an»tearTWA 
faait  af  10  aqi/iB*  f or  nneral  wool  Aer 
as  total  dost  oenMring  leas  Aan  1 
pereeaH  ^nartx.  Bock  or  mfaieral  woo)  is 


blowing  steaai  er  air  teen^  nolten 
fuiWMe  sfag:  dM  fibers  oantain  less  4han 


1  pereent  qoarti.  aad  ^  stibstaiice  is 
tnereiore  Tneons. 

In  a  staii^  of  cats,  the  tafly  01  affects 
of  hdialatian  that  was  oliserved  were 
pdmonaiy  t^angss  attributed  to  silicate 
depotftianfFaiihalL  Websta,  aad 
Bemuftt  1985^  A  Russian  sto^  showed 
that  ndneta!  arool  dtast  cantaiidi\g  Sttle 
free  sifica  and  Boderate  amounls  of 
combined  iffica  froduced  moderate 
dUfnse  and  nodular  sclerosis  In  the 
lungs  of  rats  after  2  to  9  months 
(Grtnailovskaya  et  al.  1S57).  Tbe 
ACGIH  (198a  p.  414)  states  that  these 
conclusions  are  suspect  however, 
because  rat  fongs  show  only  celldar  fod 
even  after  2  to  3  months  of  exposure  te 
heavy  quartz  dust;  the  ACGH  believes 
that  die  Soviet  invea^gatets  were  not 
laniBar  witn  ne  csroinc  iironfmitls  Oiat 
is  endemic  in  rats. 

Chronic  exposure  of  84  woricen  to 
minofal  fveel  ^siA  a  free  sffita  cwiteRt 
of  ao  aoi«  Aaa  41.8  percent)  for  &om  7 
to  28  yean  resalted  In  no  X-ray 
evkfence  of  sfflooais  (Copentar  and 
SpotyorlMS). 

OSHA  Is  proposing  a  PEL  of  10  B<g/m* 
TWA  for  minerd  wool  fiber  as  total 
dust  containing  less  than  1  percent 
qaartz.  This  is  &»  Irant  being  proposed 
for  all  inert  or  "nuisance"  paificnlates. 
The  Agency  preUaiinarfly  eopdudes  that 
tns  bbuI  wifl  ^volect  wancers  against 
the  safety  riaiks  associated  wMi  on-the- 
job  exposures  to  nert  parttcnlates;  these 
risks  include  interference  with  vision, 
aoddents  caused  by  ihe  distracting 
affects  of  these  substances,  eye 
initatixm,  and  iidtatkms  of  thie  skin  and 
mucous  aerabranes.  The  health 
evidence  forms  a  reasonable  basis  for 
propo^g  a  new  limit  far  mmeral  wool 
fiber.  Al  the  ynw  of  ^  finri  rrie,  OKIA 
wUl  promo^ate  a  new  finrit  if  die 
Agency  detMnines  that  ftis  ynit  wfB 
substantially  reduce  siyiifioaat  risk. 

MOLYBDENUM  [INSOLUBtE 

CAB:  7438-46-7;  CSwsiicn  Fomula:  None 
H.S.  Ne.  127* 

OSHA  ias  a  camBt  Usiitof  U  ■«/«> 
TWA  forthainsolable  rnrnpnaaris  of 
molyhriwiim,  adrich  aadade 
mg^ybdanaamatal  and  the  dioxide. 
This  is  the  Agenqr*  IkaM  for  all  inert 
dust  and  particulates.  The  ACGBi 
recommends  a  TLV-TWA  of  10  mg/m' 
as  mol^Mienum.  Midybdannm  Is  a 
silver-white  metal  or  a  daric-gray  or 
black  powder. 

fa  general,  me  componnds  of 
uiulyuaeiiiiiB  nsfve  a  few  order  of 
toxicity,  ine  insoluhle  conpomds  of 
moljwiueiiuiB  have  ncrt  been  reported  to 
have  any  definite  toAhJUes,  allhuu^  no 
specific  ejqKwura  date  an  available. 
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MogUvdcaya  (1960)  coafcaded  that  the 
dust  of  mo^bdaama  metal  and 
molybdemm  dioDdde  caused  only 
transttory  irritation  of  raucosfil  surfaces 
in  white  mice  af  er  an  intensive  dusting 
for  1  hour,  hi  a  similar  30-day  exposure, 
the  metal  and  the  dioxide  proved  only 
minimally  poMonous. 

OSHA  is  proposii^  a  PEL  for  the 
insoluble  onnpoimds  of  molybdaBom  of 
10  mg/m'  TWA.  measured  as 
molybdenum.  This  is  the  limit  being 
proposed  for  all  inert  duste  and 
particulates.  The  Agency  preliminarily 
concludes  that  this  limit  will  protect 
woikers  from  die  safety  and  health  rides 
of  overexposure  to  inert  particulates. 
These  risks  include  distraction  and 
interference  with  vision,  wdtich  can  lead 
to  safety  accidents,  and  eye,  nose,  and 
skin  irritation.  The  health  evidence 
forms  a  reasonaUe  basis  for  proposing  a 
new  limit  for  molybdenum.  At  die  time 
of  the  final  rule,  O^iA  will  promulgate 
a  new  Rmit  ff  die  Agency  determines 
that  this  limit  wiU  substantiafly  reduce 
significant  risk. 

NUISANCE  PARTICULATES 

CAS:  None;  Chemical  Fonnola:  None 

H.S.No.t2M 

OSHA.  currently  regulates  nuisance 
dusts  at  an  S-hour  TWA  limit  of  15  g/m' 
as  total  dust  The  ACGIH  recommends  a 
TLV-TWA  of  10  mg/m'  (as  total  dust) 
for  nuisance  particulates  having  a 
quartz  content  of  less  than  1  percent. 
Nuisance  particulates  are  air^suspended 
particles  having  diaraetera  of  greater 
dian  respiraUe  size. 

According  to  the  ACGIH: 


Nuiunea  paiticnlatu  dOBxt  from  filnogenic 
dusts  in  tliat  6m  bumn  pradaca  IMk  advetae 
effect  Qo  the  huigs  aad  do  aet  canes  organic 
diseaae  or  toxic  effects  when  exposures  are 
reasonably  controlled:  fibragenic  dasta.  on 
the  other  hand,  cause  the  formation  of 
pulmonary  scar  tisaae  when  they  are  inhaled 
in  excessive  «noairts.  Nuisanoe  dnsts  are 
■ometiiaes  leiatud  to  as  *1iioUigicaOy  inert" 
and.  is  dw  sense  di^  they  do  not  aflset  dM 
arcUtactan  of  pdnMoary  air  qiacaa,  do  not 
fonn  collagen  or  tear  tissue,  and  do  not  cause 
irreversible  tissue  damage,  this  term  is 
appropriate.  Excessive  concentrations  of 
nuisance  dusts  may  reduce  visibility,  cause 
deposits  ia  the  eyes.  cars,  and  oasal 
passages,  ot  injaie  die  skia  or  auoows 
membranes  by  wechnnirsi  action  or  by  tlia 
rigorous  skiiy«IeaBsing  procedures  necessary 
for  their  removal  (ACGIH  ISSO,  p.  445). 

OSHA  pn^KMSS  an  8-honr  TWA  limit  of 
10  mg/m'  as  total  dust  for  nuisance 
particidataa  contaiaing  less  than  1 
percent  quartz.  The  Afancy 
preliminarily  eondiidea  that  das  limft 
will  pseteist  wetkers  agpinst  the  nMy 
and  baaltb  liaks  associated  with 
exposure  to  encassiva  eoacaatrationB  of 
these  dwrts.  indudtaig  raduoed  visibility. 


deposite  in  the  ejres,  saEi;and  nasal 
passagss,  and  sldn  infory.  The  health 
evidence  farms  a  reasonable  baais  for 
propostag  a  new  liaut  for  nuisance 
paetiriitetes.  At  the  time  of  the  final  rale. 
OSHA  wiU  pronmlgate  a  new  brait  if  the 
Agency  detennines  that  due  limit  will 
substantially  reduce  significant  ri^ 

PENTAERYTHRITOL  TOTAL  DUST 
CAS:  lW-77-6(  Oiemical  Fomrala: 

qCHiOH). 
R&  Now  1306 

OSHA  currendy  has  no  separate  Hmit 
for  pentaerythritcd.  but  tins  substance  is 
classified  as  a  naiaance  dust  and  is 
regulated  at  IS  mg/m'  TWA,  the 
Agency's  limit  for  all  audi  duste.  The 
ACGIH  recommends  a  TLV-TWA  of  10 
mg/m'  for  total  dust  containing  less 
than  1  percent  qnartc  Pentaerythritol  is 
an  odorieas,  white,  crystalHtte  solid. 

Pentaerythritol  has  a  low  acute 
toxicity  and  only  mild  irritative  effects. 
Rats  ej^KMed  at  11,000  mg/m'  for  0 
houn  were  reported  to  show  no  ill 
effects  from  a  sia^e  es^MMure.  and  rata, 
dogs,  and  guinea  ings  exposed  0  houn 
daily  for  90  days  also  showed  no  effecto 
(Keplinger  and  Kay  1964).  The  oral  LDb*s 
in  guinea  pigs  and  mice  are  11.3  g/kg 
and  22.5  g/kg,  respectively;  rate  survived 
oral  doses  as  high  as  16  g/kg.  At  higher 
doses.  SBimals  disfdayed  diarrhea, 
tremors,  ataxia,  and  loss  of  righting 
reflex  (Kei^inger  and  Kay  1964).  Daily 
applicationa  of  a  saturated  aqueous 
solution  oi  technical  pentaerythritol  to 
rabbit  akin  piodnced  no  significant 
irritation;  a  single  application  of  10  g/kg 
aqueous  paste  on  intact  or  abraded 
rabtnt  skin  produced  no  evidence  of 
percutaneous  absorption  (Keplinger  and 
Kay  1964;  Hercules.  Inc.  as  dted  in 
ACGIH  1988,  p.  462).  faistillation  of  a  50- 
percent  aqueous  su^iensiaa  into  the 
conjunctival  sac  of  rabbita'  eyes 
resulted  in  slight  transient  irritadon 
(Hercules,  Inc.,  as  cited  in  ACGIH  1966, 
p.  462). 

Human  volunteen  are  reported  to 
have  eliminated  85  percent  of  dietary 
pentaerythritol  unchanged  in  die  urine 
within  30  hours.  A  slight  and  tranaient 
increase  in  apparent  Mood  sugar  that 
was  proportional  to  the  ingested  dose 
appeared  in  these  safaiecta  soon  after 
administratton  (Beriow.  Barth.  and 
Snow  1968). 

OSHA  is  proposing  an  B-honr  PEL  of 
10  mg/m'  TWA  for  pentaerythritol 
whidb  is  the  level  the  Agency  te 
proposing  far  all  nuiaaace  duste.  The 
Agency  preliminarily  condades  that  this 
limit  wih  protect  esqNised  employees 
fitMft  the  safety  and  health  risks 
potenttaUy  assocteted  with  exposure  to 
Uus  sabstanee  at  higher  levels.  These 
risks  indade  the  riili  of  aoddente  and  of 


eye  and  alda  itritetion.  The  health 
evidenos  fonss  s  reesonable  basis  lor 
proposing  a  new  limit  for 
pentaerydvitoL  At  the  time  of  the  final 
rule,  OSHA  wiH  promulgate  a  new  limit 
if  the  Agency  determines  that  this  limit 
will  substantially  reduce  significant  risk. 

PERLTTE 

CAS:  Noae;  Chemical  Formnla:  None 

H.S.  No.  1310 

OSHA  currently  regulates  perlite  as  a 
nuisance  dust  at  an  S-hour  PEL  of  15 
mg/m'.  The  ACGIH  recommends  a 
TLV-TWA  of  10  mg/m*  for  periite  as 
total  dust  containing  less  than  1  percent 
quartz.  Periite  is  a  natural  volcanic 
glass.  It  te  essentially  an  amorphous 
mineral  consisting  of  fused  sodium 
potassium  aluminum  silicate. 

Periite  te  reported  to  have  a  free  silica 
content  varying  from  zero  to  3  percent 
(Anderson,  Selvig.  Baur  et  al.  1956; 
Periite  Institute,  as  cited  in  ACGIH  1988. 
p.  467).  In  ite  processed  crude  and 
expanded  forms,  periite  is  reported  to 
have  a  measurable  quartz  content  of  0.4 
percent  quartz  and  0.2  percent 
cristobalite  (Shedder,  as  dted  in 
ACGIH  1986,  p.  467).  There  are  no 
published  reports  of  adverse  physiologic 
effecte  frtim  expoeure  to  periite  dust 

OSHA  has  preliminarily  conduded 
that  periite  is  ncm-toxic  when  airborne 
concentrations  are  maintained  at  levels 
of  10  mg/m*  or  below  and  when  ite 
quarts  content  te  limited  to  a  levd 
below  1  percent  crystalline  silica.  For 
these  reasons,  the  Agency  proposes  a 
I^L  of  10  mg/m*  TWA  for  total  periite 
dust  containiiag  less  than  1  percent 
quartz,  which  is  the  limit  being  proposed 
for  all  nuteance  particulates.  OSHA 
believes  that  this  Hmit  will  protect 
exposed  worken  from  the  risk  of  safety 
and  health  hazards  associated  with 
workplace  exposures  to  inert 
particulates;  these  risks  include  the 
danger  of  acddente,  interference  with 
vision,  and  eye  and  skin  irritation.  The 
health  evidence  forms  a  reasonable 
basis  for  proposing  a  new  limit  for 
periite.  At  the  time  of  the  final  rule, 
OSHA  will  promulgate  a  new  limit  if  the 
Agency  determines  that  this  limit  will 
substantially  reduce  significant  risk. 

PICLORAM 

CAS:  1918-02-1:  Chemical  Formula: 

CACbNtOi 
H.S.  No.  1328 

OSHA  currendy  has  no  Kndt  for 
pidoram.  The  ACGIH  recommends  a 
TLV-TWA  of  10  ng/m*  and  a  TLV- 
STEL  of  20  mg/m'  for  Uiis  white 
powder,  which  has  an  odor  like  that  (rf 
chlorine. 

Piclomm  has  low  scute  oral  toxidty, 
widi  LEW  vahaes  of  SJ5  g/kg  fv  rats,  1.5 
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g/kg  for  mice,  and  2.0  g/kg  for  rabbito 
(NIOSH 1979).  TWo-yMT  feeding  studies 
showed  no  ill  effects  In  albino  rats  and 
beagle  dogs  from  ingestion  of  doses  up 
to  and  including  150  mg/kg/day 
(McCallister  and  Leng  1960).  At  225  mg/ 
kg/ day,  rats  displayed  moderate  liver 
and  kidney  changes  and.  in  females, 
slight  body  weight  loss  after  90  days 
(McCallister  and  Leng  1960).  McCallister 
and  Leng  (1960)  reported  no  fertility, 
reproduction,  or  lactation  effects  in 
albino  rats  fed  at  levels  of  up  to  3000 
ppm  (as  percent)  in  a  3-generational 
study.  However,  maternal  toxicity  in 
rats  was  reported  at  dietary  levels  of  760 
and  1000  mg/kg  administered  during 
days  6  through  15  of  gestation,  but 
neither  teratogenic  nor  neonatal  effects 
were  observed  when  sub-toxic  or 
maternally  toxic  doses  of  picloram  were 
administered  during  organogenesis 
(Thomson  et  al.  1972).  The  National 
Cancer  Institute  (NCI)  has  concluded 
that  picloram  is  not  carcinogenic  in  mice 
or  rats  (NQ  1977).  i 

OSHA  proposes  a  TWA  limit  of  10    ' 
mg/m»  and  a  15-minute  STEL  of  20  mg/ 
m*  for  picloram.  The  Agency 
preliminarily  concludes  that  this  i 

combined  limit  will  minimize  the  risk  of 
systemic  effects,  such  as  liver  and 
kidney  damage,  potentially  associated 
with  exposure  to  this  substance  in  the 
absence  of  any  OSHA  PEL  The  health 
evidence  forms  a  reasonable  basis  for 
proposing  a  new  limit  for  picloram.  At 
the  time  of  the  final  rule,  OSHA  will 
promulgate  a  new  limit  if  the  Agency 
determines  that  this  limit  will 
substantially  reduce  significant  risk. 

PLASTER  OF  PARIS.  Total  Dust 
CAS:  None:  Chemical  Formula:  CaO«S 
US.  No.  1331 

Plaster  of  Paris  is  a  fine  white  powder. 
OSHA's  Z-3  table  lists  an  8-hour  TWA 
exposure  hmit  of  15  mg/m»  for  Plaster  of 
Paris.  This  is  the  Agency's  limit  for  aU  of 
the  inert  particulates  and  dusts.  The 
ACGIH  has'established  a  10-mg/m* 
TWA  for  Plaster  of  Paris,  measured  as 
total  dusL 

Where  occupational  exposures  to 
Plaster  of  Paris  have  been  limited,  no 
toxic  effects  or  organic  diseases  of  the 
lungs  have  occurred  (see  discussion  on 
calcium  sulfate  above).  Exposure  to 
excessive  levels  of  dust  in  the  woiic  area 
may  result  in  reduced  visibility  or  injury 
to  the  skin  or  mucous  membranes  from 
the  dust  itself,  or  damage  to  the  skin 
from  the  rigorous  skin-cleansing 
IMtwefhires  required  to  remove  the  dust 
(ACGIH  1986). 

OSHA  is  proposing  an  B-hour  TWA  of 
10  mg/m*  for  Plaster  of  Paris  dust  The 
Agency  preliminarily  conchides  that  this 
limit  will  reduce  the  risk  of  the  safety 
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and  healA  hiiards  described  above, 
which  include  accidents.  Interference 
with  vision  and  concentration,  and  akin 
and  eye  irritation.  Hie  health  evidence 
forms  a  reasonable  basis  for  proposing  a 
new  hmit  for  plaster  of  paris  dost  At  the 
time  of  the  final  rule,  OSHA  will 
promulgate  a  new  limit  if  the  Agency 
determines  that  this  limit  will 
substantially  reduce  significant  risL 

PORTLAND  CEMENT 

CAS:  65987-15-1:  Chemical  Fonnula:  None 

H.S.  No.  1333 

OSHA  currently  has  a  limit  of  50 
mppcf  (approximately  15  mg/m')  for 
Portland  cement  containing  less  than  1 
percent  crystalline  silica.  The  ACGIH 
recommends  a  TLV-TWA  of  10  mg/m* 
for  Portland  cement  as  total  dust 
containing  less  than  1  percent  quartz. 
Portland  cement  refers  to  a  class  of 
hydraulic  cements  that  are  odorless  gray 
powders  containing  less  than  1  percent 
crystalline  silica.  Portland  cement  is 
insoluble  in  water  and  contains  tri-  and 
di-calcium  silicate,  with  varying 
amounts  of  alumina,  tricaldum 
aluminate,  and  iron  oxide. 

Intraperitoneal  injection  of  Portland 
cement  in  guinea  pigs  produced  an 
absorptive  reaction,  which  is  typical  of 
inert  particulates.  Portland  cement  is 
eventually  eliminated  from  tissue  and  is 
generally  considered  harmless  when 
ingested  (Miller  and  Sayers  1941). 

In  a  study  of  industrial  exposures, 
Gardner  and  associates  (1939)  found  no 
evidence  of  Portland-cement-related 
pneumoconiosis  in  2,278  worken  who 
had  been  heavily  exposed  to  this 
substance  for  prolonged  periods  of  time 
(Gardner,  Ourkan,  Bnunfiel,  and 
Sampson  1939).  Conflicting  reports  of 
pneumoconiosis  (Panneggiani  1951; 
Prosperi  and  Barsi  1957)  are  attributed 
to  the  presence  of  silica  in  the  inhaled 
dust  rather  than  to  exposure  to  Portland 
cement  itself  (ACGIH  1986,  p.  494). 
Cement  dermatitis  does  occur  among 
exposed  woricers.  however,  as  a 
consequence  of  the  alkaline,  abrasive, 
and  hygroscopic  properties  of  the  wet 
cement  which  cause  general  irritation  of 
the  skin  (Schwartz,  Tulipan,  and 
Birmin^am  1957). 

OSHA  is  proposing  an  8-hour  TWA 
PEL  of  10  rag/m*  for  Portland  cement  as 
total  dust  containing  less  than  1  percent 
quartz.  The  Agency  pralimincuily 
concludes  that  this  limit  will  protect 
workers  against  the  safety  risks 
associated  with  on-the-job  exposures  to 
inert  particulates.  These  risks  include 
interference  with  vision,  accidents 
caused  by  the  distracting  effects  of  these 
substances,  eye  irritation,  and  irritation 
of  the  skin  and  mucous  membraaes.  The 
health  evldeace  forms  a  reasonable 


basis  for  proposing  •  rsvisioii  to  ttis 
level  At  the  time  of  the  final  rale.  OSHA 
will  establish  a  new  limit  far  Portland 
cement  if  the  Agency  determines  that 
this  limit  wiU  substantially  reduce 
significant  riric.  In  addition,  revising  the 
limit  to  10  mg/m'  TWA  will  simplify 
employee  expostire  monitoring  for 
Portland  cement  since  gravimetric 
rather  than  impinger  methods  can  be 
used. 

ROUGE,  TOTAL  DUST 

CAS:  None;  Chemical  Fonnula:  None 

H.S.  No.  1351 

OSHA  currently  has  no  specific  limit 
for  rouge,  but  regulates  this  substance  as 
a  nuisance  dust  under  the  Agency's 
nuisance  dust  standard  of  15  mg/m'  as 
an  a-hour  TWA.  The  ACGIH  has 
established  an  &^hour  limit  of  10  mg/m' 
TWA  for  rouge  as  total  dust  containing 
less  than  1  percent  quartz.  Rouge  is  a 
high-grade  red  pigment  composed 
mainly  of  ferric  oxide,  that  is  used  as  a 
polisldng  agent  for  glass,  jewelry,  etc. 

Rouge  is  a  biologically  inert 
substance.  There  are  no  studies 
demonstrating  any  effects  of  exposure  to 
rouge  in  either  animals  or  humans. 

OSHA  is  proposing  an  6-hour  TWA  of 
10  mg/m'  for  total  dust  the  limit  being 
proposed  by  the  Agency  for  all  inert 
particulates  and  nuisance  dusts.  OSHA 
preliminarily  concludes  that  this  limit 
will  protect  woiiien  from  the  health  and 
safety  risks  associated  with  woricplace 
exposure  to  higher  levels  of  rouge  and 
other  nuisance  dusts.  These  effects 
include  reduced  visibility  and 
distraction,  which  may  lead  to  accidents 
and  injuries,  and  deposits  in  tiie  ears, 
eyes,  and  nasal  passages.  In  addition, 
rouge  and  other  nuisance  particulates 
can  cause  skin  and  mucous  membrane 
irritation.  The  health  evidence  forms  a 
reasonable  basis  for  proposing  a  new 
hmit  for  rouge.  At  the  time  of  the  final 
rule,  OSHA  will  {Momulgate  a  new  limit 
if  the  Agency  determines  that  this  limit 
will  substantially  reduce  significant  risk. 

SnJCON 

CAS:  7440-21-3;  Chemical  Fonnula:  Si 

HS.  No.  1359 

OSHA's  current  Z  Tables  have  no 
specific  limit  for  silicon:  however, 
silicon  is  currently  regulated  under 
091A's  nuisance  dust  limit  of  15  mg/m* 
TWA.  The  ACGIH  recommends  a  10- 
mg/m*  8-how  TWA  for  silicon, 
measured  an  total  dust  Silicon  is  s 
black  to  gray,  luatrous,  needle-like 
crystal,  which  is  used  in  the 
manufacture  of  semiciHiductors. 

An  eariy  study  by  McCord.  Fjredrick. 
and  Stols  (1937)  reported  no  response  in 
guinea  pigs  and  rats  tai}ected 
intraperitoaeally  with  sffloon.  A  more 


reeant  study  (Schepen  19n) 
demonstrated  paHmaoaay  lesfoBs  fai 
rabbito  admiiiisleMd  aa  iattratracfaaal 
dose  si  as^mg  siliGBB  dust. 

OSHA  is  pn>posii«  an  g-hour  TW  A 
Unit  oCiOing/m*  fat  silieoo,  die  lunit 
beiog  proposed  Cor  all  inert  pofticidates. 
The  AgsBuey  ptelkainarily  conchides  thai 
this  limit  wfll  csduce  die  safety  and 
healdi  risks  patantialfy  associated  widi 
exposure  totliis  substaace  at  Ike 
currently  uaregalatedleveL  These  risks 
include  interference  with  visi<ui, 
accidents,  and  eye  and  skin  irtitatloii. 
The  health  evidence  fonns  a  reasonable 
basis  for  proposing  a  new  limit  for 
silicon.  At  the  time  of  the  final  rule, 
OSHA  WiU  pnoadiaste  a  new  Unit  ff  die 
Afsaey  determiiies  that  this  Umtt  will 
substantially  reduce  significant  risk. 

anjCON  CARBIDE 

CAS:  400-21-3;  Chenical  FsnnBla;  SiC 

HS.  NoLiaao 

OSHA  currently  regulates  silicon 
carbide  under  its  15-mg/m*  nuisance 
dust  limit  The  ACGffi  recommends  10 
mg/m*  as  an  8-honr  iTWA.  measured  as 
total  dust.  Silicon  carbide  is  a  green  to 
blue-black  {iridescent  crystal. 

An  animal  study  (Gardner  1923) 
showed  diet  exposure  to  dHcon  carbide 
alone  produced  no  changes  in  die  lungs, 
while  sxposare  of  gninea  pigs  infected 
with  tuberculosis  to  sihcon  carbide  (6 
honrs/day,  5  days/week  for  one  year) 
aggravated  pidmoiiaiy  toberodosis  to 
the  extent  that  extensive  fibrosis 
occurred.  Guinea  pigs  exposed  to  silicon 
carbide  dast  and  infected  with  the 
tubercle  bacteria  developed 
tubercuiopBeoraoeomotic  lesions  (Gross, 
Westrick,  and  Mdfemey  1959).  Miller 
and  Sayers  (IMl)  observed  that 
intraperitoneal  injection  of  guinea  pigs 
produced  no  reaction. 

Bnmsgsard  (1945)  found  that  X-rays  of 
10  out  of  32  woricers  exposed  to  average 
levds  of  34  aappcf  of  riKcon  carbide  for 
15  yean  or  more  demonstrated 
puhnonaiy  changes:  these  10  workers 
also  were  tnbeicaliii-positive.  KfiDer, 
Davis.  Goldman,  and  Wyatt  (1963) 
described  three  cases  of  pelmonary 
reactions  and  hyperglobinemia  hi 
tungsten  carbide  industry  woricers;  dtese 
authors  condaded  that  exposure  to 
silicon  carbide  was  not  a  hasard  unless 
the  exposed  woricers  already  bad 
puhnoaary  tuberculosis. 

OSHA  is  propostog  a  l(Mi«/n*  TWA 
Umit  for  silicon  carbide,  as  total  dust. 
The  Agency  prelimtearily  concludes  that 
this  Hmit  wdl  protect  expoesd  workers 
fit)m  dM  risk  of  safstjr  md  healdi  effects 
potentially  associated  arldk  exposnre  to 
this  huft  partieHtala.  Iha  keahh 
evidence  forms  a  reasonable  basis  far 
proposing  a  new  Umit  for  sUit»n 


carbide.  At  die  time  of  the  final  rrde. 
OSHA  wiU  pranmlgate  a  new  limit  if  the 
Agsaey  detemines  that  this  Ihnit  will 
substaatially  reduce  si^ifieant  risk. 

STARCH,  TOTAL  DUST 

CASr  9006-28-8;  Chemical  Fbnmila: 

RSLNbulSM 

The  current  OSHA  Umit  for  staroh  is 
15  mg/m*  as  an  8-hour  TWA.  the 
Agency's  Bndt  for  sQ  inert  partiailates. 
The  ACGIH  recommends  a  TLV-TWA 
of  10  mg/m*  for  stardi  as  total  dust  that 
contains  no  asbestos  and  less  than  1 
percent  crystalline  siUca.  Starch  is  a 
white  odorless  powder. 

Exposure  to  Ugh  concentrations  of 
dust  may  result  te  impaired  vision,  or 
may  cause  injury  to  mucous  membranes 
or  skin,  faijory  may  aho  result  from 
vigorous  skiih-deansing  procedures 
necessary  for  the  complete  removal  of 
starch  (ACGDi  1986). 

0K1A  is  proposing  an  8-hour  TWA  of 
10  mg/n*  for  stardi.  The  Agency 
preHfflinarily  concludes  that  this  Umit 
will  reduce  the  risk  (tf  safety  accidents, 
ejre  and  skin  iriTtatioR,  and  interference 
with  concentration  and  vision  that  may 
result  bom  exposure  to  high  levels  of 
inert  dusts  in  the  workplace.  The  health 
evidence  forms  a  reasonable  basis  for 
proposing  a  new  liaait  for  starch.  At  the 
time  of  the  final  rale,  OSHA  will 
promulgate  a  new  Umit  if  the  Agency 
deteimiiies  that  this  limit  wiU 
substantially  reduce  significant  risk. 

SUCROSE,  TOTAL  DIKT 

CAS:  57-60-1;  Chemical  Formula:  CaHitOii 

H.S.  No.  1374 

The  current  OSHA  8-hour  TWA  limit 
for  sucaose  is  15  mg/m'  as  total  dust  the 
Agency's  limit  for  all  nuisance  dusts. 
The  ACGOH  includes  sucrose  in  its 
grouping  of  nuisance  particulates  that 
"do  not  produce  significant  organic 
disease  or  toxic  effect  when  exposures 
are  kept  under  reasonable  control" 
(1966).  and  has  thoefore  estabHshed  a 
TLV-TWA  Ihnit  of  10  mg/m*  for  sucrose 
as  total  dast  containing  no  asbestos  and 
less  than  1  percent  quartz.  Sucrose  is 
found  in  die  form  (A  w^te  crystals. 

Exposure  to  excess  levels  of  sucrose 
dust  can  cause  skin  and  ejre  irritation, 
interference  with  visicm,  and  distraction 
fitm  the  task  at  hand. 

OSHA  is  proposing  an  8-hoor  TWA  of 
10  mg/m*  for  sucrose  dust  the  Ihnit 
being  luopossd  for  all  of  the  inert 
particulates.  The  Agency  |»eUminarily 
condudes  that  this  Hmit  will  protect 
exposed  workers  against  the  risk  of  the 
health  aad  safety  hazards  described 
above.  The  healdi  evidence  kmaa  a 
reasonable  basis  for  proposing  a  new 
limit  for  sucrose  dust  At  the  time  o{  the 
final  rule,  OSHA  will  promulgate  a  new 


Ihnit  if  die  Agency  (fetermines  that  this 
limit  wiD  sulmtantially  reduce 
significant  risk. 

TEMEPUGS 

CA&MW  M  li  Chanical  FoisMiia: 

C.H.OAS. 
H.S.  No.  1383 

The  cuRsnt  OSHA  Z  tables  have  no 
specific  limit  for  exposure  to  temephos, 
a  cholinesterase-inhibiting  insecticide. 
Temephos  is  currently  regulated  under 
OSHA's  nuisance  dust  Hmit  of  15  mg/ 
m*.  The  ACGIH  Kmit  is  10  mg/m*  as  an 
8-honr  TWA.  Temephos  may  be  a  white 
crystalline  solid  or  a  viscous  brown 
liquid. 

In  rats  and  mice,  temephos  has  an 
acute  oral  LDk«  of  400  mg/kg  or  greater. 
Various  animal  species  tolerated  doses 
of  10  mg/kg  without  dinical  effect  and  1 
mg/kg  without  effect  on  cholinesterase 
activity  (Gaines,  iCimbraugh,  and  Laws 
1967).  Laws  et  aL  (1967)  revealed  that 
human  volunteers  ccmsuming  oral  doses 
of  temephos  at  levels  of  256  mg/man/ 
day  for  5  days,  or  64  mg/man/ day  for  4 
weeks,  evidenced  no  detectable  effects 
on  erythrocyte  or  plasma  cholinesterase 
levels.  Murphy  and  Cheever  (1972) 
reported  that  1  mg  of  temephos  per  liter 
of  drinking  water  produces  no  effect 
These  authon  found  that  rat  Hver 
carboxylesterases  were  at  least  30  times 
more  sensitive  to  inhibition  from 
temephos  than  cholinesterases. 
Assuming  that  human  liver 
carboxylesterases  are  proportionatdy 
more  sensitive  than  cholinesterases,  it  is 
estimated  that  significant  inhibition  of 
these  carboxylesterases  (u>uld  occur  as 
a  result  of  consuming  2  Uters  of  drinking 
water  containing  1  mg/L  of  temephos. 
Although  nonspedfic  liver 
carboxylesterase  is  not  critical  for 
normal  physiolo^  function,  adverse 
effecto  on  this  enzyme  could  increase 
the  susceptlbiUty  of  exposed  individuals 
to  chemicals  and  drugs  that  contain 
carboxylesterase  Unkages  (ACGIH  1986. 
p.  557). 

The  ACGIH  derived  die  limit  of  10 
mg/m*  TWA  for  temephos  from  studies 
of  malathion.  which  has  an  acute  LD^  of 
2100  mg/kg  in  rats,  or  roughly  one-half 
that  of  temephos.  Because  humans 
tolerate  16  mg/day  oral  doses  of 
malathion  without  effects  on  blood 
cholinesterase  levds,  the  ACGIH 
behoves  the  10  mg/m'  Hmit  is 
appropriate  for  temephos  (ACGDI  1986, 
p.  557). 

OSHA  is  proposing  a  Hmit  of  10  mg/ 
m*  for  temephos.  The  Agency 
preliminarily  condudes  that  this  limit 
will  proted  exposed  workere  from  the 
risk  of  cboUnesterase  inhibition  and 
reduction  in  carboxylesterase  activity 
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potentially  aBsociated  with  exposure  to 
this  substance.  This  health  evidence 
forms  a  reasonable  basis  for  proposing  a 
new  limit  for  temephos.  At  the  time  of 
the  flnal  rule,  OSHA  will  promulgate  a 
new  limit  if  the  Agency  determines  that 
this  limit  will  substantially  reduce 
significant  risk. 

4,4'-THIOBIS  (d-TERT-BUTYL-n-CRESOL) 
CAS:  96-60-5:  Chemical  Formula:  CnHMOiS 
H.&  Na  1381 

OSHA  currendy  regulates  4,4'-thiobis 
under  its  general  nuisance  dust  limit  of 
15  mg/m*  TWA.  The  ACGIH  limit  is  10 
mg/m'  as  an  e-hour  TWA.  Uie  limit 
established  by  the  ACGIH  for  all  of  die 
inert  dusts.  4,4'-Thiobi8  is  a  light  gray  to 
tan  powder  with  a  slightly  aromatic 
odor. 

In  a  30-day  study,  rats  fed  diets  of  500 
ppm  4,4'-thiobi8  eidiibhed  normal  wei^t 
gain:  those  rat»  fed  five  times  this 
amount  exhibited  enlarged  livers  and  a 
reduced  rate  of  weight  gain  (Lefaux 
1968,  as  cited  in  ACGIH  1986,  p.  570).  In 
a  90-day  study  reported  by  the  same 
author,  rats  f^  50  ppm  showed  no  toxic 
effects,  but  male  rats  fed  500  ppm  ate 
and  grew  at  a  slightiy  lower  rate.  No 
pathologic  changes  were  observed  in  the 
500  ppm-dosed  rats.  A  dose  of  5  g/kg  of 
4.4'-thiobis  proved  lethal  to  rats,  with 
the  predominant  symptom  being 
gastroenteritis. 

OSHA  is  proposing  an  exposure  limit 
of  10  mg/m*  as  an  8-hour  TWA  for  4,4'- 
thiobis.  The  Agency  preliminarily 
concludes  that  this  limit  will  protect 
exposed  workers  from  the  risks  to  safety 
and  health  potentially  posed  by 
workplace  exposures  to  this  and  other 
nuisance  dusts.  These  risks  include 
distraction  and  interference  with  vision, 
which  may  cause  safety  accidents,  and 
eye  and  skin  irritation.  The  health 
evidence  forms  a  reasonable  basis  for 
I»oposing  a  new  limit  for  4,4'-diiobi8.  At 
die  time  of  die  final  rule,  OSHA  will 
promulgate  a  new  limit  if  the  Agency 
determines  that  this  limit  will 
substantially  reduce  significant  risk. 

TITANIUM  DIOXIDE 

CAS:  13483-67-7;  Chemical  Formula:  TKDb 

H.S.  Na  1396 

O^iA's  existing  PEL  for  titanium 
dioxide  is  15  mg/m*  as  an  8-hour  TWA: 
this  is  the  Agency's  current  limit  for 
inert  particulates.  A  lO-mg/m*  8-hour 
TWA,  measured  as  total  dust,  has  been 
established  by  die  ACGIH.  Titanium 
dioxide  is  a  white  crystalline  solid.       i 

Miller  and  Sayers  (1941)  reported  that 
intraperitoneal  injections  of  titanium 
dioxide  in  guinea  pigs  showed  a 
tendency  to  remain  in  the  injected 
tissues  but  not  to  produce  a  proliferative 


response;  these  authors  consider  it  an 
inert  dust.  A  study  by  Grandjean.(196e) 
in  which  rats  were  admtnisteied  50  mg 
of  titanium  dioxide  intratracheally 
showed  pigmented  dust  deposits  in  the 
lungs.  In  addition,  evidence  of  infection 
appeared  in  the  alveoli  of  one  rat  and 
diffuse  fibrosis  was  found  in  the  lungs  of 
a  separate  test  animal.  No  nodule 
formation  was  observed  (Grandjean  et 
al.  1956).  Anodier  study  by  Dale  (1973) 
revealed  thickening  of  the  walls  of  the 
alveoli  in  the  lungs  of  rabbits  injected 
with  titanium  dioxide  dust;  however, 
lungs  had  returned  to  normal  3  months 
post-treatment.  Feeding  studies  of  rats 
and  mice  at  doses  of  2.5  percent  or  5 
percent  titanium  dioxide  for  103  weeks 
revealed  no  signs  of  carcinogenicity  in 
either  species  (National  Cancer  Institute 
1978).  From  diese  data.  Uie  ACGIH 
determined  that  there  exists  "no 
evidence  of  danger  to  health  from  the 
inhalation  of  titanium  dioxide  duSt  in 
concentrations  of  air  that  do  not  exceed 
10  rag/m'-total  dust  containing  less  than 
1  percent  quartz"  (1986). 

OSHA  proposes  an  8-hour  TWA  ot  10 
mg/m*,  the  limit  being  proposed  for  all 
inert  particulates.  The  Agency 
preliminarily  concludes  that  this  limit 
will  protect  workers  from  the  health  and 
safety  risks  potentially  associated  with 
exposure  to  airborne  particulates  at 
higher  levels.  These  risks  include 
accidents,  interference  with  vision,  and 
eye  and  skin  irritation.  The  health 
evidence  forms  a  reasonable  basis  for 
proposing  a  new  limit  for  titanium 
dioxide.  At  the  time  of  the  final  rule, 
OSHA  will  promulgate  a  new  limit  if  the 
Agency  determines  that  this  limit  will 
substantially  reduce  signiflcant  risk. 

VEGETABLE  OIL  MIST  (EXCEPT  CASTOR 
OIL.  CASHEW  NUT,  OR  SIMILAR 
mRTTANTOILS) 

CAS:  8006-a»-7;  Formula:  None 

H.S.  No.  1423 

Vegetable  oil  is  a  pale-yellow  oily 
liquid.  The  current  OSHA  standard  for 
vegetable  oil  ndst  is  15  mg/m*.  the  limit 
appljring  to  all  inert  dusts  at  present 
The  ACGIH  has  estabUshed  a  10-mg/m* 
8-hour  TWA  for  all  nuisance  dusts. 

Occupational  exposure  to  this  group 
of  dusts  is  associated  with  a  variety  of 
health  and  safety  hazards.  For  example, 
these  substances  interfere  with  vision: 
cause  coughing,  eye  tearing,  and 
irritation;  and.  by  distracting  affected 
employees  from  the  task  at  hand,  can 
lead  to  on-the-job  accidents  and 
injuries.  In  addition,  the  vigorous 
cleansing  necessary  to  remove  the  oU 
mist  from  the  skin  may  cause  skin 
irritation. 

OKIA  is  proposing  to  reduce  the 


existing  limit  for  dusts  in  tiiis  category 
to  10  i^jn*  TWA.  The  Agency 
preliminarily  conchides  that  this  limit 
will  avoid  the  risks  described  abov«; 
which  include  bodi  safety  and  healdi 
risk»td  exposed  employees.  The  health 
evidence  fbrms  a  reasonable  basis  for 
proposing  a  new  limit  for  vegetable  oil. 
At  the  time  of  the  final  rule,  OSHA  will 
promulgate  a  new  limit  if  the  Agency 
determines  that  this  limit  will 
substantially  reduce  significant  risk. 

ZINC  STEARATE 

CAS:  557-01-1;  Chemical  Formula: 

Zn(C,.HMOi)i 
H.S.  No.  1434 

OSHA  currendy  regulates  zinc 
stearate  as  a  nuisance.dust  with  a  limit 
of  15  mg/m*  3  TWA,  total  dust.  The 
ACGIH  has  established  an  8-hour  TWA 
of  10  mg/m*  for  zinc  stearate,  measured 
as  total  dust.  Zinc  stearate  is  a  white 
powder.     , 

A  report  in  Folia  Medjffo  (1957)     : 
documented  \h^  case  qf  a  worker 
exposed  to  zinc  stearate  dust  for  3Q 
years  who  died  from  jextepsive  fibrosis 
of  the  lungs.  More  recent  studies  have 
revealed  incidences  of  pulmonary 
fibrosis  associated  with  encephalopathy 
that  stemmed  directly  from  exposure  to 
aluminum  dust,  which  is  frequently 
coated  with  stearic  add  {British  Journal 
of  Industrial  Medicine  1982):  die  ACGIH 
(1986,  p.  646)  is  uncertain  of  the 
relevance  of  this  rqiort  to  liac  stearate 
exposures. 

Observations  of  long-term  workers 
exposed  to  this  dust  in  the  rubber 
industry  revealed  no  adverse  effects  of 
exposure  (BJP.  Goodrich  Rubber 
Company,  private  communication,  as 
cited  in  die  ACGIH  1986,  p.  646).  The 
ACGIH  considers  zinc  stearate  dust  to 
be  biologically  inert  and  has  assigned  a 
nuisance  dust  limit  to  this  substance. 

OSHA  is  proposing  a  lO-mg/m*  limit 
for  this  dust  (measured  as  total  dust) 
because  the  Agency  believes  that  all  of 
its  nuisance  dust  limits  should  be 
decreased  to  10  mg/m*  as  8-hour  TWAs. 
The  Agency  believes  that  this  limit  will 
prevent  the  safety  and  health  risks 
associated  with  high  workplace 
exposures  to  these  dusts.  Tliese  risks 
include  accidents,  interference  with 
vision,  and  eye  and  skin  irritation.  The 
health  evidence  forms  a  reasonable 
basis  for  proposing  a  new  limit  for  zinc 
stearate.  At  die  time  of  the  final  rule. 
OSHA  will  promulgate  a  new  limit  if  the 
Agency  determines  that  this  limit  will 
substantially  reduce  si^iificant  risk. 

ZINC  OXIDE.  TOTAL  DUST 

CAS:  1314-13-2:  Chemical  Formula:  ZnO 

RS.  No.  1438 


Zinc  oxide  dust  is  a  white  or  pale- 
yellow  powder.  OSHA  currently  has  no 
exposure  limit  specifically  for  :dnc  oxide 
as  total  dust.  The  ACGIH  estabhshed  a 
limit  of  10  mg/m*  as  an  &-hour  TWA  for 
zinc  oxide,  measured  as  total  dust. 

According  to  Turken  and  Thompson 
(1926).  exposure  to  finely  divided  zinc 
oxide  dust  can  produce  effects  similar  to 
those  for  metal  fume  fever.  Beeckmans 
and  ^own  (1963)  reported  that 
catalytically  active  zinc  (»(ide  dust  is 
more  toxic  v«^en  treated  with  ultraviolet 
.light.  Aside  from  these  considerations, 
the  ACGIH  considered  zinc  oxide  dust 
to  be  a  nuisance  dust. 

OSHA  is  proposing  a  limit  of  10  mg/ 
m*  for  zinc  oxide  as  total  dust  the  same 
as  for  all  nuisance  dusts.  The  Agency 
preliminardy  concludes  that  this  limit 
will  protect  exposed  individuals  from 
the  risk  of  exposure.to  this  dust  in  the 
workplace,  which  can  result  in  safety 

-  and  health  hazards  such  as  accidents, 
skin  and  respiratory  irritation,  and 
interference  With  vision.  The  health 
evidence  forms  a  reasonable  basis  for 
'plhiposing  a  new  limit  fot  zinc  oxide.  At 

./the  draeof  die  filial  rule.  OSHA  will 
"promnlgate  a  new  limit  if  the  Agency     - 
idetormines  dwt  this  limit  MriD, , 

,'  sMbstantially  reduce  signtficAnt  risk. 

..■^fivawMioiyConclubioas 

''  '  GSHA's  Chnrent  S^Our  fawitor> '"-  ^  ^i 
'■'nuisance  dust  standard  (29.CFR ..' 
liBlClOOa  Table  Z-d)  was  adopted  from 


die  1068  ACGDi  TLV-TWA  of  15  mg/m* 
for  total  dust  and  5  mg/m*  for  respirable 
dust.  At  the  time,  the  ACGIH  considered 
the  15  mg/m*  value  to  be  "an  acceptable 
limit  of  good  hygienic  practice"  based 
on  the  then  prevailing  "lack  of 
knowledge"  of  any  adverse  effects  at 
exposure  levels  below  this  value 
(ACQH  Documentation  1966).  Shordy 
after  OSHA  adopted  die  ACGIH's  1968 
limit  die  ACGIH  revised  its  limit 
downward  to  10  mg/m*  for  total  dust 
and  6  mg/m*  for  respirable  dust.  In 
justifying  diis  reduction,  die  ACGIH 
noted  that  the  lower  levels  woidd 
"result  in  appreciable  improvement  of  . 
woikmg  conditions  in  plants  where  die 
old  limit  of  15  mg/m*  formerly 
prevailed"  (ACGIH  1971,  p.  190). 

OSHA  pnriiminarily  concludes  that 
the  proposed  TWA  limit  of  10  mg/m*  for 
this  group  of  substances  diat  cause  a 
variety  of  adverse  effects  will 
substantially  reduce  the  risk  of  upper 
reqiiratory  tract  eye,  and  skin  irritation 
and  of  xlanger  to  the  safety  of  workers 
distracted  by  the  presence  (A  these 
substances  in  the  workplace.  The  health 
evidence  forms  a  reasonable  basis  for 
preposing  revised  or  liew  limits  f or . 
nuisanpe  dtt^.  OSHA  wiH  estabUah 
-ii«¥  linyts^fw  thenulsonce  dusts  if  the 
Agebcy  determines  that  these  limits  will 
r  smslmtially  reduce  significant  risks.  " 

■^11.  SubstaRces  for  Whidi'liiBib  Are; '  r  ' 
Jased  on  Avoidance  of  Odor  and  Taste 
Effiscts. 


Introduction 

This  category  includes  four 
substances  that  have  obnoxious  odors. 
The  Agency  recognizes  that  working  in 
atmospheres  containing  detectable 
concentrations  of  these  substances  will 
endanger  workers  by  distracting  them 
fi«m  the  task  at  hand  and  creating 
safety  hazards.  For  three  of  these 
substances,  OSHA  is  retaining  its 
current  8-hour  TWAs.  For  one 
substance,  propylene  glycol  monomethyl 
ether,  a  new  limit  is  being  proposed. 
OSHA  is  proposing  the  retention  or 
adoption  of  these  limits  based  on  the 
data  described  below,  which  show  a 
NOE  level  for  these  intolerable  taste 
and  odor  effects.  Table  Cll-1  shows  the 
substances  included  in  this  group  and 
dieir  OSHA  and  ACGIH  limiU,  as  well 
as  their  CAS  and  HS  numbers. 

Description  of  the  Health  Effects 

The  substances  in  this  group  have 
obnoxious  odors  and  cannot  willingly  be 
tolerated  by  most  woikers  for  any 
extended  period  of  time.  Because  odor 
detection  occurs  at  very  low 
concentrations  for  many  of  these 
Chemicals,  the  proposed  hmitiias  been 
.set  at  a  level  below  the  concentratloR  at 
rwiAeii  the  odor  is  iniderable  to 
employees. 

SlUJNO  CbOC  4S10-M-M 
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TABLE  C11-!.    Substances  for  Vihid)  limits  Are  Based  on 
Avoiilance  of  Odor  and  Taste  Effecjts 


ChflMiuT  Hame 


CAS  No.         CM-rent  ffX* 


ACCIH  JVI** 


MIOSfl  REL»** 


1226  Isoproftyl  ether* 


101-20-3  500  pfMDM 


1314  Pheqyl  etiier  ( vapor)  *^      101-^-8  i  ppa  IM 


2S0  ppB  TUA 
310  ppm  STEL 

1  p(»  IMA 

2  p(M  STEL 


1343  Propyl««e  glycol 
st^yl  ether 


107-98-2 


TOO  ppmlUK 
ISO  ppm  STf  L 


1427  Vi«y1  toNcee 


2S0a-1S-4 


Mffpe  HM 


SOppi  MA 

MO  ppi  sr€L 


*  OSHA's  WA  iwits  are  for  8-4ioi<r  expo»tres;  its  STEU  are  for  tHe  d«rations  specified;  and  its 
ceilings  are  peaks  not  to  be  exceeded  for  any  period  of  time. 

**  The  ACGIH  THA-TLV  is  for  an  8-hour  exposure;  its  STELs  Ate   15-minute  limits  not  to  be  exceeded 
more  than  4  tines  per  day  with  a  minimum  of  60  minutes  between  successive  STEL  exposures;  and 
»ts  ceilings  are  peaks  not  to  be  exceeded  for  any  period  of  time. 


MJOSH  TMA  limits  are  for  lO-hour  exposures  unless  otherwise  specified,  and  its  ceilings  ^re 
peaks  not  to  be  exceeded  for  any  period  of  time  unless  a  duration  is  specified  in  parentheses. 


The  existing  OSHA  limit  for  this  substance  is" being  retained. 

MUMQ  COM  4C1ft.at< 
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The  evidence  for  each  of  the' 
substances  in  this  group  describes  their 
adverse  effects  both  in  animals  and 
humans.  These  effectk.  which  range 
from  nausea  to  narcosis,  generally  occur 
at  levels  higher  than  the  limits  for  these 
substances,  which  are  based  not  only  aa 
toxicological  effects  but  also  on  the 
basis  of  the  intolerable  odors  associated 
with  their  presence  in  woricroom  air. 
Because  odor  effects  range  in  severity 
from  distracting  to  intolerable,  these 
limits  have  been  set  at  the  concentration 
at  whidi  the  odor  becomes  so  seriously 
objectionable  as  to  create  a  risk  of 
safety  hazards. 

Doset-Response  Relationahips  and  Odor 
Effects 

Odor  effects  are  threshold  effects, 
although  there  is  wide  variation  in 
individual  odor  response,  i.e^  in  the 
ability  to  detect  odor.  Because  of  this 
wide  variation  and  the  phenomenon  of 
olfactory  fatigue,  odor  is  not  a  reliable 
indicator  of  airborne  concentrations  and 
should  hot  be  reUed  on  to  provide  a 
warning  of  overexposure.  The  following 
paragraphs  describe  OSHA's 
prelim^ary  findings  with  respect  to  the 
substances  in  this  gro^   ' ' 

ISOI>ROFYL  ETHER 

CAS:  106-20-3:  Ciiemical  Ponnula: 

(CH>)iCHOCH(a^)i 
H.S.  Ho.  1226 

OSHA  currently  has  a  limit  of  500 
ppm  TWA  for  isopnqiyl  ether.  The 
ACGIH  recommends  a  TLV-TWA  of  250 
ppm  and  a  TLV-STEL  of  310  ppm  for 
this  liquid,  which  has  a  sharp,  sweet 
odor  similar  to  that  of  edier. 

Animal  studies  have  shown  that 
exposures  to  high  concentrations  cause 
narcosis  and  death  (Machle,  Scott  and 
Treon  1939).  Twenty  exposures  at  a  1- 
percent  vapor  concentration  produced 
intoxication  and  depression  but  no 
significant  blood  or  weight  changes.  In 
rabbits,  the  minimum  lethal  dose  has 
been  reported  to  be  6  to  6.5  g/kg.  The 
liquid  is  an  irritant  to  the  st^  and 
mucous  membranes  and  causes 
dennatitis  in  rabbits  on  repeated 
exposure  (Machle.  Scott,  and  Treon 
1939). 

Humans  exposed  for  15  minutes  at  300 
ppm  experienced  no  irritation  but 
complained  about  the  objectionable 
odor  of  isopropyl  ether  eye  and  nose 
irritation  was  experienced  as  a  result  of 
5-minute  exposures  to  800  ppm.  A  15- 
minute  exposure  to  500  ppm  was  not 
reported  by  subjects  to  be  irritating 
(Silverman.  Schulte.  and  First  1946). 

the  available  health  evidence  for  this 
substance  may  not  be  sufficient  to 
support  a  revision  of  the  current  limit, 
and  OSHA  is  accordingly  retaining  its 


current  limit  However,  there  may  be 
other  health  effects  information  on 
isopropyl  ether,  and  OSHA  is 
specifically  requesting  any  available 
information  from  the  pubUc  to  support 
lower  limits  for  this  substance.  The 
public  may  also  wish  to  address  the 
topic  of  material  impairment  of  health, 
as  discussed  in  section  6(b)  of  the  Act 

PHENYL  ETHER 

CAS:  101-64-8;  Chemical  Formula:  (C^UJiO 

H.S.N0.13M 

091A  currentiy  has  an  8-hour  TWA 
limit  of  1  ppm  for  phenyl  ether.  The 
ACGIH  recommends  the  same  TWA 
and  the  addition  of  a  2-ppm  15-minute 
Sl^  for  phenyl  ether  vapor,  nienyl 
ether  is  a  colorless  liquid  or  solid  with  a 
low  volatility;  its  vapor  has  a 
disagreeable  odor. 

The  acute  oral  lethal  dose  is 
approximately  4  g/kg  for  rats  and  guinea 
pigs,  and  single  doses  of  between  1  and 
2  g/kg  administered  to  various  species 
have  shown  no  liver,  spleen,  kidney, 
thyroidal  or  gastrointestinal  toxidties  in 
surviving  animals  (VogeL  &iyder.  and 
Schuhnan  1964).  Repeated  inhalation 
studies  in  rats,  rabbits,  and  dogs  have 
shown  that  20  exposures  to  4.9  i^mi  for  5 
days  per  week,  7  hours  per  day 
produced  no  adverse  effects.  Eye  and 
nasal  irritation  were  observed  in  rats 
and  rabbits  exposed  at  10  ppm  (Hefiier, 
Leong.  Kociba,  and  Gehring  1975).  Skin 
and  eye  irritation  have  been  reported 
only  as  a  result  of  prolonged  undihited 
exposures.  There  is  no  evidence  that 
skin  absorption  presents  a  health  hazard 
(ACGIH  1986.  p.  475). 

The  primary  complaints  associated 
with  human  ejqKwures  to  phenyl  ether 
vapor  are  of  disagreeable  odor  and 
occasional  nausea  (Hake  and  Rowe.  as 
cited  in  Patty  1963.  p.  1606). 

The  available  health  evidence  for  this 
substance  may  not  be  sufficient  to 
8i4>port  a  revision  of  this  current  limit 
and  OSHA  is  therefore  retainhig  its  limit 
for  phenyl  ether.  However,  there  may  be 
other  health  effects  information  on 
phenyl  ether,  and  OSHA  is  spedficaUy 
requesting  any  available  information 
from  the  public  to  support  lower  limits 
for  this  substance.  The  public  may  also 
^sh  to  comment  on  the  topic  6i 
material  impairment  of  health,  as 
discussed  in  section  6(b)  of  the  Act 

PROPYLENE  GLYCOL  MONOMETHYL 

ETHER 
CAS:  107-M-2:  Chemical  Formula: 

CHibCHtCHOHCHi 
H.S.  No.  1343 

OSHA  has  no  current  standard  for 
propylene  glycol  monomethyl  ether 
(PGME).  The  ACGIH  recommends  a 
TWA  of  100-ppm  and  a  STEL  of  150 
ppm;  NIOSH  has  no  R£L 


Exposure  to  propylene  glycol 
monomethyl  ether  causes  anesthesia  at 
a  level  of  approximately  1000  ppm.  eye 
tearing  at  levels  above  100  ppm.  and  an 
objectionable  odor  at  100  ppm  (Stewart 
Baretta,  Dodd.  and  Toricelson  1970). 
Ingestion  of  3  g/kg  in  a  Sfinday  period 
caused  minor  changes  in  the  livers  and 
kidneys  of  rats,  and  repeated  dermal 
applications  of  7  to  10  ml/kg/day  caused 
death  in  rats  treated  over  a  90-day 
period  (Rowe.  McCollister,  Spencer  et 
aL  1954). 

The  proposed  PELs  for  PGME  of  100 
ppm  TWA  and  150  p|Hn  STEL  are 
designed  to  protect  woricers  fitun 
experiencing  this  objectionable  effect 
which  is  seriously  distracting.  In 
addition,  the  proposed  levels  will  ensure 
that  workers  will  not  experience  the  eye 
irritation  reported  to  be  associated  with 
exposures  to  propylene  glycol 
monomethyl  ether  at  levels  above  100 
ppm.  OSHA  preliminarily  finds  that  the 
proposed  limits  will  reduce  the  risks 
potentially  associated  with  previously 
uncontrolled  expo8iu«s  to  this 
substance.  The  health  evidence  forms  a 
reasonable  basis  for  proposing  a  new 
limit  for  propylene  glycol  monometityl 
ether. 

VINYL  TOLUENE 

CAS:  25013-15-4;  Chemical  Formula: 

OfaCJltCHx^CHt 
H.8.N0.1427 

The  current  OSHA  standard  for  vinyl 
toluene  is  100  ppm  as  an  8-hour  TWA. 
The  ACGIH  recommends  a  TWA  of  SO 
ppm  with  a  100-ppm  short-term 
eiqxwure  limit  Vinyl  toluene  is  a 
colorless  liquid  with  a  strong, 
disagreeable  odor. 

Wolf.  Rowe,  McCollister  et  al.  (1956) 
noted  fatty  degeneration  of  the  liver  and 
an  increase  in  kidney  and  liver  weights 
in  rats,  guinea  pigs,  rabbits,  and 
monkeys  exposed  to  approximately  100 
7-  to  8-hour  exposures  of  vinyl  toluene 
at  1250  ppm.  Some  deaths  occurred 
among  the  rats  in  this  group.  Animals 
exposed  to  vinyl  toluene  at  600  ppm 
appeared  normal  and  showed  no  blood 
or  urine  abnormalities,  no  gross  or 
microscopic  tissue  changes,  and  no 
changes  in  growth  rate  or  organ  weight 
(Wolf,  Rowe,  McCollister  et  al.  1956). 

Human  volunteers  reported  eye  and 
nose  irritation  at  400  ppm,  and 
objectionable  odor  at  300  ppm.  At  SO 
ppm,  the  odor  of  vinyl  toluene  was 
detectable,  but  no  irritation  was 
experienced  (ACGIH  1986,  p.  630). 
'  The  available  health  evidence  for  this 
substance  may  not  be  sufficient  to 
support  a  revision  of  the  current  limit 
and  OSHA  is  accordingly  retaining  its 
limit  However,  there  may  be  other 
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health  -effects  kifomatioR  on  vinyl  ■ 
tohctie.  «pd  OSHA  is  specificafly 
recpwstiag  any  svailabie  mfannafioB  on 
vinyl  toluaie  from  Oie  pubTtc  to  rappvt 
lowering  the  Knit  for  this  sirtwtance. 
The  pubBe  may  also  wirii  to  conuoent 
on  the  h^ic  (rf  material  impainaent  oi 
health,  as  discussed  m  section  6(b]  of 
the  Act 

Prellmioaiy  Conclusions  :  j 

For  tbe  one  chendcal  in  this  group  for 
which  OSHA  is  proposing  a  new  limit, 
the  Agenqr  preiiBiinariiy  finds  that 
exposure  at  tbe  onoaatroUed  leveh 
currently  panaitted  places  werkets  at 
risk  of  experieactag  ti»  adverse  effects 
associated  with  dus  aoxious  sobstanoe. 
lliese  effects  include  irritatkM,  -        | 
distractua.  discomfort  and.  if  expositfa 
is  suffideody  severe,  daoger  to  affected 
employees  and  Ifaeir  co-workers.  This 
riskis  cneatad  by  the  safety  risks 
generated  by  propylene  glycol  j 

monoBietfayl  eth^s  intolerable  odor. 

For  the  three  substances — isopropyl 
ether,  phenyl  ether,  and  vinyl  toluene — 
for  which  OSHA  is  at  present  retainii^ 
its  current  UmUs.  the  available  health 
evidence  may  not  be  sufficieat  to 
support  a. revision  of  these  limits. 
However,  OSHA  is  soliciting  additional 
information  from  the  public  on  the 
health  effects  associated  with 
occupational  exposure  to  these 
substances  to  support  revision  or 
retaB^n  of  these  limfts.  At  the  time  of 
the  Vmai  rule,  OSHA  will  make  a  final 


deterraiaafiaa,  based  on  the  best 
available  evidence,  of  whether  to  retain 
or  revise  the  limits  for  these  substances. 

12.  Subatances  for  Which  Proposed 
Limits  are  Based  on  Avoidance  ol 
Advene  Health  EffiMits  Caused  by 
Expaeare  to  AnatotBos  Substances 

Introduction 

OKiA  is  proposii«  liBits  ior  73 

substances  on  the  basis  of  their 
toxicoiegic  and  structaial  siaularites  i* 
other  nhamical  substances  that  cieate 
significant  risks  of  systemic  toxicity, 
ocular  effects,  kidney  or  liver  damage, 
and  other  ainulacj^  adverse  health 
effects.  For  46  of  tkese  substances. 
OSHA  has  not  previously  had  Z  tal>le 
limits.  For  an  additional  12  substances. 
OSHA  is  proposing  to  reduce  the  S-how 
TWA.  and  in  13  cases,  tha  Agency  is 
prapoMi^  to  r^am  its  8-hour  limtt  and 
to  add  a  STEL  to  suppteiaent  die  TW  A. 
OSHA  pt^>o8es  to  delete  the  8-bour 
linat  and  add  a  ceiling  ia  the  case  of 
acetic  anhydride  and  to  delete  a  ceiling 
limit  and  add  an  B-hour  TWA  for 
another  sabataace.  Table  C12-1  shews 
diese  substances,  tbeir  CAS  and  HS 
numbers,  aad  their  current  OSHA  and 
ACGSH  limits.  NIOSH  has  K£U  for  foar 
substaaces  in  this  category. 

Descriptioa  of  tbe  Health  Effects 

The  bealtk  effects  associated  widi 
bccapadonal  exposores  to  the  diverse 
group  af  sabataaces  ahoMn  in  Table 


C12-1  vary  widely,  raiQJng  from  sensory 
irritation,  systemic  to^dcity,  ocular 
effects,  and  neuropathy  to  renal  and 
liver  damage,  lliis  variation  in  target 
orsans  reflects  &e  fact  that  the 
sirostances  in  diis  group  have  not  been 
grouped  on  the  basis  of  their  toxic 
effects  or  medianism  of  action;  instead, 
they  are  considered  together  because 
the  specific  Undts  proposed  for  them 
have  been  detersikied  on  the  basis  of 
toxic  efFects  caused  by  exposure  to 
analogous  chemicals.  Table  C12-2 
shows  these  substances,  along  with    ' 
their  adverse  health  efiiects  and 
analogous  compounds. 

Theuaeofamlogyisa  reasonable 
basis  for  making  estimates  because  of 
the  similarities  in  structure  and  activity 
of  these  substances.  Industrial 
hygienists  frequently  use  this  approach. 
The  limits  for  these  chemicals  have  thus 
been  set  based  on  dose-response 
informatien  for  other  compoimds  diat  ' 
are  of  similar  chemical  structure  or  that 
have  a  simflar  mechanism  of  action.  For. 
example^linnts  are  being  proposed  for  a 
numifaer  of  compounds  diat  are  known 
cholinesterase  inhibitors  (indudii^ 
diacinon,  dfsatfoton,  and 
monocrotophos);  since  cfirect  dose- 
response  data  are  not  availafale.  OSHA 
has  proposed  Jtanits  tiiat  ate  shnfiar  to 
the  proposed  limit  for  parathion,  aqpther 
cholinesterase  inhibitor  for  which 
adequate  dose-req>onse  data  are 
available. 


TA8U  C12-I. 

SubsUncas  for  Which  Limits  Are  Based 

oir  Analogy  to  Related  Compounds                  . 

H.S.  Nusi>er/ 
ChcMical  Ham 

CAS  No. 

vVffffVCWr 

PEL* 

AC6IH                         irtosn 

TLV*«                                  REL 

1003  Acetic  anhydride 

108-24-7 

5  p(M  TIM 

5  ppn  Ceiling                      ~ 

1009  Acrylic  acid 

79-10-1 

~ 

10  pfsn  TUA                           — 

1015  AluminuR  (alkyls) 

7429-90-5 

_ 

2  mg/m^  TIM                            - 

1018  AlumlnuM  (soluble 

salts)  7429-90-5 


1040  Boron  trlbromide 


10294-33-4 


1043  Bromine  pentaftuoride   7789-30-2 


1048  n-8utyl  acrylate 
1055  o-sec-6utylpheno1 

1059  Catciun  hydroxide 

1060  Calcium  oxide 
1074  Carbonyl  fluoride 

107^  Catechol 

1081  l-Ch1oro-1-nltro- 
propane 


141-32-2 


89-72-5 


1305-62-0 


1305-78-8       5  mg/rn    T(M 


353-50-4 


120-80-9 


600-25-9        20  ppn  TIM 


ZmqM    TIM 

1  ppm  Celling 
0.1  ppm  TUA 
10  ppm  TUA 

5  ppn  TUA,  Skin 
5  mg/n^  TIM 

2  fflg/m  TMA 

2  ppm  TUA 
5  ppm  STEL 

5  ppm  TUA 
2  ppm  TUA 


^  , 


UMI 


2U48 
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H.S.  Umber/ 
ChcMical 


CAS  No. 


CURRENT 
PEL* 


ACGIH 
TLV** 


NIOSH 
REL 


1098  Cobdit  Cdrbonyl 


10210-68-1 


1099  Cobalt  hydrocdrbony)    16842-03-8 


1118  Diazinon 


133-41-5 


112S  p-Oichlorobenzene 

1128  Dichloromono- 
fluoromethane 

1 135  Diethyl  ketone 


1148  Dipropyl  ketone 


1150  Oiquat 


1152  Oisulfoton 


106-46-7    75  pfMR  TtM 


96-22-0 


1138  OiethylenetriMine      |ll-40-0 


!»- 


19-3 


85-00-7 


298-04-4 


0.1  Mg/m  TIM 


0. 1  ng/m  TIM 


0.1  mg/ln  TIM,  Skin 


1121  l.l-Oichloro-l-nitro- 
ethane  $94-72-9    10  ppm  Ceiling   2  ppm  TIM 


75  ppm  TUA 
110  ppm  STEL 


75-43-4    1000  ppm  TIM     10  ppm  TUA 


200  ppm  TIM 
1  ppm  TUA.  Skin 
50  ppm  TUA 

0.5  mg/m  TUA 

3 

0.1  mg/m  TUA 


Fifag>lB^p«t>r/Vol.MlNo.lO>/TBe8day.;HPe7.m»/fttpgtMiRaiM 
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TABLE  C12-1.  Substances  for  Uhicb  Limits  Are  Based  on  Analogy  to  Related  fi'^^i^i^   tcoatUucd) 


H.S.  Number/ 
ChoRical 


1154  Oivinyl  benzene 
1156  Endosulfan 

1181  Fonofos 

1182  Formamide 

1186  Germanium  tetra- 
hydride 

1212  Indene 

1214  Iodoform 

1219  Isobutyl  alcohol 


CAS  Mo. 


108-57-6 


115-29-7 


944-22-9 


75-12-7 


7782-65-2 


95-13-6 


75-47-8 


CURRENT 
PEL* 


ACGIH 
TLV** 


10  ppm  TUA 

3 
0.1  mg/m  TUA.  Skin 

3 
0.1  mg/m  TUA.  Skin 

20  ppm  TUA 
30  ppm  STEL 

0.2  ppm  TUA 

10  ppm  TUA 

0.6  ppm  TUA 


NIOSH 
REL 


78-83-1    100  ppm  TIM      50  ppm  TUA 


1220  Isooctyl  alcohol      26952-21-6 


50  ppm  TUA,  Skin 


1229  n-Isopropylaniline      643-28-7 


2  ppm  TUA.  Skin 


1231  Ketene 


463-51-4   0.5  ppm  TUA     0.5  ppm  TUA 

1.5  ppm  STEL 


1244  Nethacrylic  acid 


79-41-4 


20  ppm  TUA 


BEST  COPY  AVAILABLE 


JMI 


21142 
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H.S.  NiMber/ 

CURRENT                      ACGIH                                   NIOSH 
CAS  Mo.               PEL*                            TLV"                                   RCL 

1247  4-^thoxypheno1 

1250  Hethyl  acetylene- 
propadiene  mixture 


1256  Methyl  demeton 


1258  Itethyl  Fomate 


i2S9  Hethyl  iodide 


1262  Methyl  isopropyl 
ketone 

1265  Methyl  parathion 


150-76-5 


8022-00-2 


1257  Methyl  ethyl  ketone     | 
peroxide  1338-23-4 


107-31-3    100  ppm  TWA 


74-88-4   5  PPM  TIM. 
Skin 


1260  Methyl  isoaoyl  ketone    110-12-3 


$63-80-4 


;!98-0(M) 


5  mq/m    TIM 


74-99-7        1000  ppM  TIM  1000  ppai  TIM 

1250  ppn  STEL 


0.5  wq/m    TIM, 
Skin 

0.2  ppn  Ceiling 

100  ppm  TIM 
150  ppn    STEL 

2  PPM  TIM.  Skin 


50  PPM  TIM 


200  PPM  TWA 

0.2  n%/m    TIM. 
Skin 


Lowest 

feasible 

liMit 

50  PPM  ruA 


0.2  mg/M 
TUA 


FedewJ  Regleter  /  Vol.  53;  No.  109/  Tuesday.  June  7, 1988  /  Proposed  Rules 


21143 


TABLE  C12-1.    Substances^^  for  Which  Limits  Are  Basetf  on  Analogy  to  Related  CbA^nds  (continued) 


H.S.  IhMber/ 
CheMical 


CAS  NO. 


CURRENT 
PEL* 


1268  Methylcyclohexane 

1271  Methylcyclopenta- 
dienyl  Mn  tricarbonyl 

1279  Monocrotophos 

1281  Norpholine 


1286  Nitric  acid 


1287  p-NitroantlhM 


1292  NUrotoliiene 


■  f.i.>-  <;  ij(«j->^'»*— 


1293  Nonane 


1299  Oxalic  acid 


1309  Perchloryl  fluoride     7616-94-6   3  ppm  TUA 


AC6IH 
Hi** 


108-87-2 

500  PPM  TUA 

400  ppM  TWA 

2108-13-3 

,  — 

0.2  ma/m    TWA, 
Skin 

6923^2-4 

• 

• 

0.25  mg/m^TUd 

110-91-8 

20  PPM  TWA, 

20  ppm  TUA 

.Skin 

30  PPM  STEL,  Skin 

7697-37-2 

"2  ppm  TWA 

2  PPM  TIM 

•     ■.;:>.w..,.J- 

4  PPM  STEL  , 

IOO>M)l-6 

i  Mg/m^  TIM, 

3  mi/l?  mn. 

Skin 

Sicih '  ■ 

1321-12-6 

5  ppm  TWA. 

2  PPM  TWA,  Skin 

Skin 

111-84-2 

,^ 

200  PPM  TUA 

144-62-7    1  aq/m    TWA      1  mg/W^  TIM 


2  mg/m  STEL 

3  ppm  TUA 
6  ppm  STEL 


NIOSH 
REL 


2  ppm  TUA 


21144 
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H.S.  Number/ 
Chemical 


CAS  No. 


CURRENT 


ACGIH 
TLV**  ' 


1320  nevinphos  (Phosdrin)    7716-34-7 


1323  Phosphorus 
oxychloride 

1324  Phosphorus 
penUsulfide 


1326  Phthalic  anhydride 

1335  Propargyl  alcohol 

1336  Propionic  acid 

1338  n-Propyl  acetate 

1339  n-Propyl  alcohol 
1344  Propylene. oxide 


10025-97-3 


3  3 

O.lmg/m  TkM,  0. 1  mg/ln  TM 

Skin  0.3  mg/m  STEL, 

Skin 


0.1  ppm  TUfV 
0.5  ppm  STEL 


1314-80-3    1  mg/m"'  TWA      1  mg/m"  THA 


85-44-9    2  ppm  TUA 


107-19-7 


79-09-4 


109-60-4    ZOO  ppm  THA 


71-23-8    200  ppm  TUA 


3  mg/lM  STEL 

1  ppm  TUA 

1  ppm  TUA.  Skin 

10  ppm  TUA 
15  ppm  STEL 

200  ppm  TUA 
250  ppm  STEL 

200  ppm  TUA 

250  ppm  STEL.  Skin 


7S-56-9    100  ppm  TUA      20  ppm  TIM 


NIOSH 
REL 
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H.S.  Number/ 
Chemical  Name 


CAS  No. 


CURRENT 
PEL* 


ACGIH 
TLV*» 


NIOSH 
REL 
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1361  Silicon  tetrahydride       7803-«2-5 

1379  Sulfuryl  fluoride  2699-79-8         5  ppm  TIM 


5  ppm  TUA 

S  ppm  TUA 
10  ppm  STEL 


1393  Thionyl  chloride      7719-09-7 


1402  Tributyl  phosphate 


1  ppm  Ceiling 


126-73-8    5  mg^ii^  TUA     2.5  rngAs^  TUA 


1404  Trichloroacetic  acid    76-03-9 


1  ppm  TUA 


1411  Trimethylamine 


75-50-3 


10  ppm  TUA 
15  ppm  STEL 


1420  n-Valeraldel^yde 


110-62-3 


50  ppm  TUA 


1432  OHXylehe-^lpha. 
alpha*,  diamine 


1433  Xyl-idine 


W77-55-0 

0.1  mgAs  Ceiling. 
Skin 

1300-73-8 

5  ppm  TUA, 

2  ppm  TUA. 

Skin 

Skin 

*  OSHA's  TUA  limfts  are  for  8-hOur  exposures;  its  STELs  are  for  the  durations  specified;  and. its 
ceilihgs  are  peaks  not  to  be  exceeded  for  any  period  of  time. 


*•  The  ACGIH  TUA-TLV  is  for  an  8-hour  exposure;  its  STELs  are  15-«inute  limits  not  to  be  exceeded 
onre  than  4  times  per  day  with  a  minimum  of  60  miniftes  between  successive  STEL  exposures;  and 
its  ceilings  are  peaks  not  to  be  exceeded  for  any  period  of  time. 

■HIMQ  CODE  4610-a«-C 
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It  is  importanl  to  note  that  the 
establishment  of  a  limit  on  the  basis  of 
analogy  to  other  substances  does  not 
reflect  ^  lack  of  information  showing 
that  the  substance  is  toxic  acute  animal 
data  are  avaiiaUe  demonstrating  the 
toxicity  of  all  of  the  substances  for     ; 


WfOICH  UlnlfB  Arc  09HI8  pPODOSCu  111  uttS 

category,  and  cases  of  human  poisoning 
caused  l>y  exposure  to  many  of  them  are 
reported.  Thus  the  proposed  linoits 
reflect  more  than  theoretical 
considerations  of  chemical  structure  and 
physiologic  reaction:  The  hazardous 


nature  of  exposure  has  been 
demonstrated  beyond  doubt,  although 
the  precise  level  at  which  it  %vUl  occur 
,caDaat  be  foretold  with  certainty. 
The  following  sections  describe 
OSHA's  preliminary  Hndings  for  the 
substances  in  this  grouping. 


Tabi^  C1  2-2.— Summary  of  Rationale  eor  Limits  Based  on  Analogy  to  Related  Compounds 


H.&  NoVChemical  name 


1003  Acalic  wiiiydride 

1009  Acryfc  acid 

015  Aluminum  (alkyls) „„. 

018  Aluminum  (soluUe  salts).. 


040  Boron  Wbromnje 

043  Bromine  pentafluorida.. 

048  n-Butyl  aoytate : 

055  o-aac-Butyiphenol 

059  CaRaum  hydroxide 

060  Oridum  (Wide. 

074  Cattonyl  fluoride 


1075  Catechol 

1061  i-Chioro-i-riiiropropana 
1096  Cofaali  cartwnyt 


099  Cobatt  hydrw^tMnyl 

1 18  Diazinon 

121  1.1-Dichloro-l-nitroettiane. 

125  p-Oichlorobenzene 

128  Oichlorofluoromettnne 

135  Diethyl  ketone __:.,... 

138  Oiethylenetriamine 

148  Oipropyi  ketone 

150  Diquat „ 

152  OiaiMoton „_. _„_ 

154  Oivlnyl  benzene 

156  Endoeuttw 

181  Fonofos 

182  Formamide.. 


186  bamaniurit  tetri<TydiiJe ... 

1212  Indane 

1214  KxMom. 

1219  laotMJtyl  aloohol 

220  iaoociyi  dcohol 

229  n-laopropyteiiine  Aniine.. 

1231  Katane 

1244  MeMiaciyfc  add 

247  444a(hoxyphenol. 


250  Methyl  acetytone-propadnne  mixture . 

1256  Mettiyl  dem^on -..«.««„ 

1257  Methyl  ethyl  ketone  peroxide 


258  MeSiyl  formate.. 

259  Methyl  iodide. 


260  Methyt  iaoamyl  ketone. . 

262  Methyl  iaopropyl  ketone 

266  Methyl  pvalNon.. .......... .._.....„ „....„__ 

«wo  RMviyKyciGfwxane „ ..«.« 

271  Mettqitcydopentadienylmanganeaatricarbotiyl. 

279  Monocrotophoa  __«___ .. 

281  Morpholine : 

1286  NHric  add ^ 


2871 

292  NHrotoluene.. 

292  Nitrotoluene.. 

293  Nonane 

299  Oxaic  add.... 


309  Parchkxyt  fluoride 

320  PhoeiMn  (Mewinphoa) 

323  Phoaphoiua  oxycMorida... 
334  PhoaphooM  pentaauMda. 


Compound  on  wtich  Imit 

ia- 


1326  Phthaih:  anhydride.. 


Acetic  add „. 

Acetic  add 

WekSng  fumet 

Hydrolysis  to  hydrogen 

ctikxide. 

Hydrogen  bromide 

Chlorine  lerifluoride 

Methyl  acrylate 

Phenol  and  crasol 

Sodhjm  hydiiMida _.. 

Sodhjm  hydroxide 

Hydrotyaia  to  hydrogen 

fluoride. 

Pttenol »...».«. „ 

Nitropropane ~ 

Nickel  cartXMiyl 

Nickel  c«txx»yl 

Parathion „ 

Related  compounds 

o-Oichkxobenzene _ 

Chlorofofm 

Methyl  propyl  ketone 

Ethylamine _ 

Metfiyt  isobutyl  ketone ... 

Pafaquat 

Parathion 

Styrene.. 


Aidrin,  Dieklrin ...„ 

Ethyl  parathion 

Dimethyl  fomiamide.. 

StWne „ 

Naphthalene 

Methyl  iodide 

n-Butanol 


N.N<«methylaniiina 
Phoegene .............. 

Acrylic  add. — 

Hydrot^uinone 


Ittothyl  acetylene 

Oemeton„ _ 

Benzoyl  peroxida, 
hydrogen  peroxide. 


Methyl  isoixJtyl  ketone . 
Diethyl  ketone,  methyl 


Ctwflneslacaae  inhiljilors. 

Ammofaa „, 

Hydrogen  chlorida. 


Octane 

Sultalc  add,  fihoaphoric 

add. 
Fluoride ...._ 


Phoaphoroua  trlchlerida... 
I  tydiolysia  to  phosphofic 

add. 
Tetradriorophthalic 


Sensory  irritatkxi. 
Sensory  Initatkxt 
Respiratory  irritatk)n. 
Sensory  irritatioa 

Sensory  Mtaiioa 

Systemic  injury. 

Acute  toxKily. 

Respiratory,  livar,  and  kMney  effects. 

Sensory  kiMaflun. 

Sensory  irritatioa 

Sensory  IrrilalkMV 

Peripheral  vasooonstriction.  rend  tubule  degeneratlan. 

Acute  toxicity,  damage  to  heart  muscle,  liver,  and  kklneys. 

Systemic  toxicity. 

Systemk:  toxicity. 

Cholinestecaae  inhibition. 

Systemic  toocidty. 

Neurological  effects,  cataract  formatioa 

Hepatotoxk^,  cardiac  sensitization. 

Acute  toxicity. 

Irritation,  sensitization. 

Acute  toxicity. 

Ocular  effects.  '      . 

Ctiolinesterase  inNbitk)a 

Sensory  irrHatioa 

NaurokigKal  effects. 

Choline^erase  Inhibittoa 

Acute  toxicity. 

Acute  toxicity. 

Sensory  hiMioa. 

Acute  loxKity. 

Acute  toxicity. 

Sensory  initation. 

Acute  toxicity. 

Sensory  Irritatkxi. 

Senaory  irritatiork 

Ocular  sMacts. 

Hygienic  standard  (absence  of  dewwnstrated  heelth  effects). 

Ocular  effects,  respiratory  effects.  Inner  »v  Irritation. 

Sensory  irritatkxi. 

Sewaery  iiiltaMuii. 

CNSaflects. 

Neuropathy. 

Naroosis  sertsory  Irritalioa 

Choknesteraae  lnht)itkxt 


Central  nervous  system  effects,  chronic  lung  effects. 
ChoinaalafMa  InNtxtion. 
Kidnay  and  Vvar  daganaratkxv  senaory  Irritation. 
Sensory  IriilalioiL 

Malhamoglotiin  fonnatioa 


Aoaa  tadcHyL 
tuNatfuii,  buma. 

Fhjoroali. 


Sensory  Irrilation.  reaplratory  effects. 
Sernory  irritation  - 

Serwxy  irritation. 
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Table  C12-2.^Summary  of  Rationale  for  Limits  Based  on  Analogy  to  Related  Compounds— Contintied 


MS.  No./Chamcal  Mma 


1335  Prspaqyi  ataohdl 

1336  Propionic  add \. 

1338  n-Propyl  acetate..- 

1339  n-Propyl  alcohol ., 

1344  Propylene  oxide 

1361  Silicon  tetiahydride 

1379««flh»yl1laoMe 

1398  ^^Hipn^iiiH^i^   ^, 

1402  Tributyl  phosphate 

1404  TrkMorottcetk:  add 

1411  TniaMth|tii*w ; 

1420  o4f^a(aldahyde 

1432  m-Xytane-alpha,  alpha:,  dMmirte..... 
i433XyWne.™ '. .._... 


Compound  onwhWh  I 


AcaSc  add 

Jaopnipyl  acatats,  4vUityl 


ntiytana  oaWa 

Qannana,i 

^drepan  Aiorida 

■Hydrotysts  to  hydrogen 


&240iaMD«pnpionic 


4dd. 

Dimalhylainine 

ofltuiatad  aliphatic.. 
Frienylenediamaie ... 
AnHioa 


Acuta  toMKlty. 
eanaovy  ffiHation. 
Saiaoiy  irritation. 

^  fa.4.  .  lit  II  M 

oBoatyy  vmauon. 

CaNtral««rvou8  system  depressiorv  sensory  irritatioN 

Acuta  icaidty. 

Fluorosia. 
Senaory  4rritatkm. 

Waroaals,  cholinestarase'lnhfcltkxt 
Ssraoiy  imtation. 

Sanaory  irritation. 


AHargIc  faspiratory  ser^sitiBflticn. 
Mathaaioglobin  formatioQ. 


ACETIC  ANMYDRiDE 

CAS:  UB-2A-27:  Chemicd  Fonnula: 

ICH.COJ.O 
H.S.  No.  1003 

The  ounentOSHA  PEL  far  acetic 
anhydride  is  5  ppm  as  an  0-hoiir  TWA. 
The  ACGOi  has  reconunended  a  ILV  of 
5  ppm  as  a  ceiliag.  baaed  on  analogy 
with  aoeSc  acid  and  die  substance's 
irritant  potential.  Acetic  anhydride  is  a 
colorless,  nobiie,  stiuiigly  refractive 
liquid  with  a  strong  odor. 

Inonestody.  eatsiiAalinglOOOppmof 
acetic  anh|KiEide  for  4  houis  snrvived, 
but  2Q00  ppm  was  fatal  (Sn^  1956).  In 
human  ataidlea.  eye,  aoae,  and  tliro^ 
irritation  has  been  observed,  and  it  has 
been  saggeated  that  bronchial  and  lung 
injury  nay  «cciir  as  a  conseqaenoe  of 
expostire.  fHendenon  and  Haggard 
1943).  Sldn  ImiiBS  and  serious  corneal 
injuiy  iiawe  been  lefmrted  in  industrial 
settings  when  woobBrs  came  iaio 
contact  ivith  lihe  lituid  (MeLafi^lia 
1940.  and  ace^c  anfaydride  is  a  tnarkfed 
laccmator  (F^rhdl  1948). 

In  light  af  aoetscasiqKlride'B  poteatM 
for  atarte  toxicity,  OSHA  is  pcoposiog  to 
repine  the  oarieatSTppm  9-hour  TWA 
widi  a  SiDfoi  ceiling,  llie  Agency 
prelininariiy  odnciudas  that  fliis  hmit 
will  pcotact  workers  fton  ^  risk  of 
ocular  and  respiratory  effects  associated 
with  high,  short-term  exposures  to  acetic 
anhydride  at  the  eamaX  knrel.  The 
proposed  limit  will  substantially  reduce 
this  risk  among  industrially  exposed 
workers.  The  beaM)  evid^ce  forms  a 
reasonable  l)asl8  for  proposing  a 
revision  to  this  levd.  At  &e  time  of  tiie 
fmal  rule,  OSHA  will  estabtish  a  new 
limit  for  acetic  anhydride  If  the  Agency 
determines  that  this  lindt  wffl 
substantially  reduce  s^nificant  rirfc. 

ACRYUC  ACID 

CAS:  7»-lIV-7;  ^ftiniral  Fonmla: 


H.S.  No.iooe 

OSHA  bas  BO  current  permissible 
exposuic  loait  for  acryhc  acid.  The 
ACGHi  has  a  Tecommeraled  t-haat 
TWA  of  10  ppm.  AcryMc  add  is  a 
colorless,  corrosive  liquid  with  a 
distinctive  acrid  odor. 

Acrylic  add  islcnown  to  polymerize 
explosively  with  naines,  ammonia, , 
oleum,  and  chlorosulfonic  acid,  and  it  is 
incompatible  with  strong  alkalis  and 
pure  iHtregen.  Occupational  exposure  to 
acrylic  acid  asaally  occurs  w^en  die 
chemical  is  used  in  the  form  of  methyl, 
ethyl  ar  %atgi  eaters  in  the  manufacture 
of  acrylic  resins. 

Data  iniliaaAe  Aat  tfte  oral  U]U  in  xats 
is  between  azs  and  0.5  mg/kg  ^ow 
Chemical  Qnapany,  WH),  and  Ike  .akin 
abaetptiaB  liJbs  ia  rafaWts  is  HSi  ml/kg 
(&nyth<«t«a.^iiB^  Another  atady 
ihdiortee  that  islUhits  given  acrylic  add 
orally  had  ao  Itt  efbeiB  ait  a  IbvibI  of ' 
0.02Sn«/fcB|ICymkina  et«L  tm^  mA 
Gage  reports  that  rats  exposed  to  80 
ppn  for  «  heun  d^ly  for  2t  days 
shewed  oe  adverse  e&eots  (1970). 

Case  reports  indicate  tl^at  acute 
exposures  to  acrj^ic  add  in  workers 
have  ianised  akin  bums,  eye  bums,  and 
upper  respiiattHy  effects  (ACGIH,  1966. 
p.  14). 

OSHApreHndnarlly  concludes  that  an 
8^our  TWA  PEL  of  It)  ppm  is  necessary 
to  protect  e}q>osed  woikers  from  the  ri^ 
of  nasal  and  eye  irritation  potentially 
associated  vrltti  expostire  to  acrylic  add 
at  the  previously  uncontrolled  leveL 
This  Umit  wiU  substantially  reduce  this 
risk  and  prevent  recurrences  of  the 
bums  and  irritation  previously 
associtied  vii&i  industrial  exposures. 
The  heaMi  evidence  forms  a  reasonable 
basis  for  proposing  a  new  fimit  for 
acryHc  at^.  Al  (he  fime  of  the  final  rule. 
OSHA  will  promulgate  a  new  lioiit  If  the 


Agency  detemdRes  that  this  limit  wiH 
substantially  reduce  significant  risk. 

ALUMINUM  <ALiCYLS) 

CAS:  742&.80-G:  Chemical  Poimuk:  Al 

H.S.  No.  1015 

ALUMINUM  (SOLUKJS  SALTS) 

CAS:  7429-6&-S:  Chemicd  Fonnula:  Al 

H.S.  No.  lOlB 

OSHA  currently  has  no  permissible 
exposure  limKs  for  the  soluble  salts  of 
aluminum  or  for  the  afuminnm  alkyls. 
The  ACGIH  recommends  an  &-hour 
TLV-TWA  limit  of  2  mg/m*  for 
aluminiun  (soluble  salts)  and  2  mg/m' 
for  the  aluminum  alkyls. 

The  ACGSfa  limits  ior  aluminum 
soluble  salts  Jieve  been  set  on  the  basis 
of  (he  amount  ofliydrelized  acid,  such 
as  hydrochloric  add  or  sulphuric  acid,  in 
their  acid  compounds.  For  exflmple, 
three  mols  of  hy  drochlodc  add  (HCD 
hydrolize  &om  one  mal  of  aluminum 
chloride;  since  HClhas  a  PEL  of  5  ppm. 
a  PEL  of  2  i^g/m*  ibr  alumioum  chloride, 
a  aoluble  salt  af  ahuainun,  would 
provide  the  same  degree  of  protection 
from  irritatioa  »» that  provided  by  this 
current  limit  tor  HQ.  The  acute  toxicity 
of  aliuninum  diloride  is  geperally 
representative  of  the  toxidty  of  all  of 
the  solulde  salts  of  aluminum.  For  the 
aliuninum  alkyls.  toxicity  data  are 
sparse.  However,  all  of  the 
nonhalogenated  alkyls  decompose  into 
aluminum  oidde  fume,  and  the 
halogenated  alkyls  are  even  more 
irritating  because  of  add  hydrolysis. 

OSHA  proposes  an  &-hour  TWA  limit 
of  2  mg/m*  for  die  soluble  salts  and  the 
alkyls  of.  aluminum.  The  Agency 
preliminarily  condudes  that  these  limits 
will  protect  against  the  risk  of  irritation 
and  skin  bums  presented  by  the  acidic 
nature  of  these  aiibstances,  to  which 
workers  can  juesently  be  e^^osed  at 
lucontroilled  levels.  Tkebeallh  evidence 


21148 


Federal  Register  /  Vol.  53.  No.  109  /  Tuesday.  June  7.  1988  /  yProposed  Rules 


Fedarai  Regisler  /  Vol.  ^a.  No.  Iflp  /  Tuesday,  jme  7,  M88  /  Pnpmei.  flnbs  jaim 


forms  a  reasonable  basis  for  proposing 
new  limits  for  the  alkyls  and  ahuninum 
salts.  At  the  time  of  the  Hnal  rule,  OSHA 
will  promulgate  new  limits  if  the  Agency 
determines  that  these  limits  will 
substantially  reduce  significant  risk. 

BORON  TRIBROMIDE 

CAS:  10294-33-1:  C3i«inical  Formula:  BBo 

H.S.  Na  1040 

OSHA  currently  has  no  limit  for  .    | 
e3q;>osure  to  boron  tribromide.  The 
ACGIH  recommends  a  l-f^m  ceiling 
limit  for  boron  tribrcMnide,  which  is  a 
colorless,  fuming  Uquid  that  is 
decomposed  by  water  and  alcohol. 

Boron  tribromide  has  a  high  potential 
for  acute  local  irritation,  and  its 
potential  for  systemic  toxicity  is 
analogous  to  that  of  hydrogen  bromide 
(HBr).  On  decomposition,  one  molecule 
of  boron  tribromide  would  be  expected 
to  produce  three  molecules  of  HBr       j 
(ACGIH  1986.  p.  62). 

Animals  repeatedly  exposed  to  boron 
tribromide  develop  pneumonia,  and 
exposure  at  100  ppm  caused  a  imifonnly 
high  mortality  rate  in  six  laboratory 
species  (Stokinger.  Spiegel  et  al.  1953). 
Rats,  rabbits,  and  mice  exposed  at  1.5, 
3.4,  of  12.8  ppm  boibn  trtfluoride 
developed  pneumonitis  and  dental 
fluorosis,  although  at  the  lowest  level 
tested,  the  evidence  of  pneunumitis  was 
described  as  'Marginal"  (Toricelson. 
Sadek,  and  Rowe  1961). 

Based  on  this  evidence  of  boron 
tribromide's  severe  pulmonary  toxicity 
at  exposure  levels  below  4  ppm.  OSHA 
preliminarily  proposes  a  ceiling  limit  of 
1  ppnt  The  Agency  believes  that  this 
limit  will  protect  workers  from  the  risk 
of  serious  puhqonary  damage  associated 
with  exposure  to  this  substance  at  the 
levels  permitted  in  the  absence  of  any 
OSHA  Hmit.  The  health  evidence  forms 
a  reasonable  basis  for  proposing  a  new 
limit  for  boron  tribromide.  At  the  time  of 
the  final  rule,  OSHA  will  promulgate  a 
new  limit  if  the  Agency  determines  that 
this  limit  win  substantially  reduce 
si^iificant  risk. 

BROMINE  PENT  AFLUORIDE 

CAS:  7788-30-2;  Chemical  Formula:  Brfi    " 

H.S.NO.  1043 

OSHA  has  no  current  limit  for 
bromine  pentafluoride  exposure.  The 
ACGIH  recommends  a  TLV-TWA  of  ai 
ppm.  This  substance  is  a  pale-yellow 
liquid  at  temperatures  below  4a3°C; 
above  this  temperature,  it  is  a  colorless, 
pungent  and  corrosive  gas.  ' 

Bromine  pentafluoride  has  been 
shown  to  be  acutely  toxic,  in  animals. 
Animals  exposed  to  bromine 
pentafluoride  vapor  at  500  ppm     '     v 
exhibited  immediate  symptoms  of  '.    j  • ' 
gasping,  swollen  eyeUds.  clpuded   ' '' ' . ' 
co^eas,  fearing,  salivation,  and  acute 


distress;  these  symptoms  appeared  after 
exposure  for  a  period  as  short  as  3 
minutes.  Exposures  to  50  ppm  were  fatal 
after  30  minutes,  and  chronic  exposures 
above  3  ppm  resulted  in  severe 
nephrosis  in  some  animals,  as  well  as 
marked  hepatosis  and  severe 
respiratory  involvement  (The  Matheson 
Co..  Inc..  as  cited  in  ACGIH,  p.  66). 
Bromine  pentafluoride  is  toxicologically 
more  active  than  free,  elemental 
fluorine,  and  its  toxicity  appears  to  be 
closely  related  to  that  of  dilorine 
trifhioride  (Horn  and  Wier  1956, 1956). 
Chlorine  trifluoride  has  caused  sevwe 
toxicity  and  some  fatalities  in  dogs  and 
rats  exposed  to  an  average 
concentration  of  1.17  ppm  6  hours  daily 
for  6  months  (Horn  and  Wier  1955). 

OSHA  is  proposing  the  adoption  of  a 
PEL  of  O.f  ppm  as  an  8-hour  TWA  to 
prevent  the  risk  of  serious  systemic 
injury  potentially  associated  with 
expoeare  to  this  substance  at  the  levels 
permitted  in  the  absence  of  ai^  OSHA 
limit.  The  Agency  preliminarily 
concludes  that  this  limit  will 
substantially,  reduce  this  risk.  The  healtfi 
evidence  forms  a  reasonable  basis  for 
proposing  a  new  limit  for  bromine 
pentafluoride.  At  the  time  of  the  final 
rule,  OSHA  wiH  promulgate  a  new  limit 
if  the  Agency  detennines  that  this  limit 
will  sutetantially  reduce  significant  risk. 

n-BUTYL  ACRYLATE 

CAS:  141-32-2;  Chemical  Foramla:  GHuOt 

H.S.  No.  1048 

OSHA  has  no  current  limit  for  n-botyl 
acrylate.  The  ACGIH's  Threshold  Limit 
Value  is  a  10  ppm  TWA.  n-Butyl 
acrylate  is  a  colorless,  flammable  Uquid. 

n-Butyl  acrylate  is  a  skin  and  eye 
irritant  and  is  toxic  to  animals  (rats)  at 
inhalation  doses  of  1000  ppm  for  4  hours 
(Treon.  Sigmon,  Wright,  and  Kitzmiller 
1949). 

In  rabbits,  the  dermal  LPbo.for  n-butyl 
acrylate  was  approximately  1800  mg/kg, 
compared  to  1235  mg/kg  for  methyl 
acrylate  (Smyth,  Carpenter,  and  Weil 
1951).  n-Butyl  acrylate  has  also  been 
found  to  be  mildly  irritating  to  the  sidn 
and  to  produce  corneal  necrosis  in  ^ 
unwashed  eyes  of  rabbits  (Holland  1874. 
unpublished  BBemo,  as  cited  in  ACC^H 
1986.0.75).  :~ 

OSHA  is  proposing  an  8-hour  TWA 
PEL  of  10  ppm  for  n-butyl  acrylate, 
based  on  the  similarity  of  the 
toxicological  response  of  n-butyl 
acrylate  to  methyl  acrylate,  for  which 
OSHA  has  a  10  ppm  TWA  limit  The 
Agency  preliminarily  concludes  that  this 
liihit  isnecessary  to  reduce  the  risk  of 
skin  iititatioii  and  cometd  necrosis  to 
which  workers  could  be  exposed  in  the 
absence  of  an  OSHA  limit  Hie  health 
evidence  forms  a  reasonable  basis  for 


proposing  a  new  limit  for  n-butyl 
acrylate.  At  the  time  of  the  final  rule. 
OSHA  will  promulgate  a  new  limit  if  the 
Agency  determines  that  this  limit  will 
substantially  reduce  significant  risk. 

o-sec-BUTYLPHENOL 

CAS  No.  89-72-5:  Chemical  Formula: 

C.H»(CH,)CHC.H«OH 
H.S.  No.  1055 

OSHA  has  no  currmt  limit  far  o-seo- 
bulylphenol.  TbeACGKirecommends  a 
5-ppm  8-hour  TLVr-TWA  with  a  skin 
notation.  o-sec-Butylphenol  is  a 
colorless  liquid. 

.    Animal  studies  indicate  that  contact 
with  o-sec-btttylphenol  causes  irritntion 
of  the  skin,  eyes,  and  respiratory  tract, 
and  may  result  in  skin  bums.  A  Dow 
Chemical  Company  study  (1977,  as  cited 
in  ACGIH  1986,  p.  84)  showed  that  the 
oral  and  skin  absorption  LDm's  for 
guinea  pigs  ranged  between  0.6  and  2.4 
g/kg.  Prolonged  contact  of  o-sec- 
butylphenol  with  the  skin  of  these 
animals  resulted  in  bums,  whereas 
direct  application  to  the  eyes  did  not 
cause  corneal  injury.  The  oral  IDto  for 
rats  is  2700  mg/kg  (Sax  1984),  and  rats 
exposefl  to  saturated  air  levels  of  this 
chemical  survived  for  7  hours  (Dow 
Chemical  Company  1977,  as  cited  in 
ACGIH  1986,  p.  84).  The  intravenous     , 
LDio  for  mice  is  6  mg/kg  (Sax  1084). 

Acute  workplace  exposures  to  o-sec- 
butylphenol  have  resulted  in  mild 
respiratory  irritation  and  skin  bums 
(ACGIH  1966.  p.  84). 

OSHA  is  proposing  an  8-hour  TWA 
limit  of  5  p|Hn  for  o-sec-butylphenol, 
with  a  skin  notation.  The  Agency 
preliminarily  concludes  that  this  limit  is 
necessary  to  j>rotect  woricers  from  the 
risk  of  eye  and  respiratory  tract 
irritation  and-skhi  bums  associated  with 
exposure  to  this  substance  at  the  levels 
permitted  in  the  absence  of  any  OSHA 
limit.  The  health  evidence  forms  a 
reasonable  basis  for  proposing  a  new 
limit  for  o-sec-butylidienol.  At  die  time  . 
^the  final  rule,  OSHA  will  promulgate 
a  new  Hmit  if  the  Agency  determines 
that  this  limit  will  substantiaUy  reduce 
significant  risk. 

CALCIUM  HYDROXIDB 

CAS:  1306-6»^  Chemical  Formula:  Ca(OH)t 

H.S.  No.  1059 

OSHA  currently  has  no  limit  for 
calcium  hydroxide;  the  ACGIH 
recommends  a  TLV-TWA  of  5  mg/m'. 
Calcium  hydroxide  is  a  soft  white, 
odorless  crystalline  powder  with  an 
alkaline,  bitter  taste. 
..  Calcium  hydroxide  is  a  moderately 
caustic  irritant  when  it  comes  in  contact 
with  the  skin,  eyes,  or  mucous- 
membranes  of  Uie  upper  respiratory 
tract  The  oral  LDbo  in  rats  is  reported  to 


be  7.34  g/Kg  jSmyth  el  aL  1969). 
Industrial  expeiienoe  with  this 
substance  hajs  not  shown  a  high 
incidence  of  advene  health  eSects. 
Calcium  hy&oxide  has  less  alkalinity 
than  Ibe  hydroxides  of  (he  alkali  series, 
and  the  ACGIH  has  suggested  that  limits 
for  evpoeurea  to  nnlctiim  hydroxide 
should  be  baaed  on  its  total  alkaliaity. 
AccorAng  to  the  ACQH.  since  nalrJnm 
hydroxide  has  2.5  tioies  the  alkalinity  of 
sodium  hydroxide,  it  shoidd  have  a  limit 
2.5  fimes  that  of  sodium  hydroxide;  this 
would  set  the  Bmlt  for  calcium 
hydnndde  at  5  i^m*. 

OSHA  is  proposing  an  8-hour  TWA 
limit  for  caldmn  hycbroxide  of  5  mg/jn' 
to  protect  against  tiw  ratk  of  ddn,  eye, 
and  nmcous  uieuiLiiane  itritation  caused 
by  expos uiB  1o  ftSz  substance  at  ^e 
uncocAroHed  Inrels  peradtted  by  Ibe 
absence  of  any  OSHA  limit  The  Agency 
preUmiiiatlly  concludes  that  ^is  limit 
will  reduce  fte  risk  substantially.  The 
hesM)  evidence  farms  a  reasonaUe 
bans  forpiupusiiQ  a  new  finnt  for 
calbitim  vjHlujAlde.  At  the  tine  fit  the 
final  rule.  OSHAiwHl  iminralgate  a  new 
limit  if  the  Agencf  determines  that  'Siis 
limit  wffl  substairtlafly  reduce 
signncant  risk. 

CALCIUM  OXK)E    ■ 

CAS:  130S-78-8;  Chemical  Formulju  C*0 

RS.  No.  1060 

OSHA  cunenfly  lias  a  Hmit  of  S  ii«/ 
m'  for  mlriiim  QKide.  and  the  ACCIH 
recommends  a  TLV-TWA  oil  mg/m'. 
Calcium  oxide  Is  a  white  or  off-white 
powder. 

Calciufn  oidde  Is  knawe  to  he  a 
caastic  and  irritaQng  material  {Sax 
1964);  it  pceduces  severe  irriiation  xm 
contact  with  flie  mucoos  membranes 
and  moist  skin.  Significanl  iwitfltjnn 
occurs  from  the  local  Ifteralian  of  beat 
and  (he  dehydration  ef  tissues  resulting 
from  (he  alkalinity  of  the  slaked 
partides  (ACCHH 1986.  p.  92).  Sax  11984) 
considers  caldom  oxide  "a  psweiM 
caustic  to  living  tissue." 

.Exposure  to  calcium  oxide  oan  cause 
inflammation  of  the  respiratory    . 
passages  and^kjenfioa  of  "die  nasal 
septum  (NaftieiHA  Safety  Ojuncil  1938; 
SchwartE,  Tulipan,  and  Birmiq^ram 
1957).  The  inhalation  of  calcium  oxide 
dust  has  also  faeaa  lioksd  io  aepocli  af 
pneuoMuia  (latematioBal  Labour  Office 
1934).  Howenc  Ae  smmI  ieeqnent 
adverse  reapmaa  asseoirrfDd  wMk 
exposure  to  cahaiim  oxide  is  irritaiion  to 
the  skin  and  eyes,  Hie  effects  of 
exposure  fo  calriam  oxide  are  naakiBo>n 

to  flmao  nt  fi/tinm  lydmXJdn 

OSHA  j»rDpoaesaI!ELaf  2  n^g/m* 
TWA  for  !•  J«^faM^  'fc|y<^mv^l^^»  lo  aSosd 
protection  assinst  ftSiUk  of  skiaand 
eye  Irritafion.  Hie  .^gency  proHmimirny 


concludes  that  a  2-iDtg/ffi*  e-hoor  TWA 
will  substantially  reduce  this  risk.  The 
health  evidence  forms  a  reasonable 
basis  for  proposing  a  revision  So  this 
level.  At  the  time  al  the  final  rule,  OSHA' 
will  establish  a  aew  limit  for  calcium 
oxixle  if  the  Agency  ^ietenunes  that  this 
limit  will  substantially  reduce 
significant  risL 

CARBONYL  FUSOSme 

CAS:  3SS-«»^  Chttmiai  Fatauir.  COFt 

H.S.  No.  m?4 

OSHA  has  no  cumHt  tiaait  far 
carhaasdAaoride.!^  AOGSf  has 
estabiisfaed  «B  »4ia«r  TWA  Hmit  of  2 

ppn  an4  a  tS-aunills  SUA.  ttf  S  n«  fcc 
this  cefarieai  and  esaentirtly  «^Gn1ess 


The  l-koiv  LCm  ior  BBts  is  880  ppm, 
and  Urn  4-haar  IC^  for  llie  saaK  specte 
is  «0  ppm  <ACG81  tast,  p.  111). 
Garbonfl  Baoaide  kydnolyxes  in^antly 


on 

Repeated  aupcanre  af  animals  ta 
cai^aayi  Aaaaide  ia  igofoam  to  have 
metaboJicafieolB:  it  Mifcls  ^  floaride- 
Sensttae  saqnaeauDoiBie 
dsMcafsaMe  aia  IvidBslyais  «rf 
cmbmifi  Baarida  to  hyiinsfrsi  floaade 
(Schesl  MnMiysn.  m^  Hiinjis  1988). 
Caii>oa|naMacide  iaailao  a  strong 
irritaat  ia  tl»  «g(«s,  sidn.  anoaas 
Dsembiiaiies.  and  eaapfealofir  irad  <Sax 
1984). 

OSHAis  ppoposi^  aaS^ow  TWA 
lisutof  2  iipai  and  al&aiBtfle  5  ppm 
STEL  CarcaEba^&ioada:  tittse  linOs 
are  based  on  aaiiogf  «a  tkeS^pai  TWA 
limit  being  proposed  for  hydn^fea 
fluoride.  The  Agency  preliminaialy 
concludes  that  both  a  TWA  and  a  STEL 
are  necessary  to  provide  frateotion 
against  the  risk  of  marked  irritatma  and 
metabolic  effects  associated  with 
exposure  to  carbonyl  Ilnonde  a3  the 
levels  perinlRed  In  flie  absence  of  any 
OSHA  lindt  The  heaMi  evidence  f omis 
a  reasonable  basis  for  proposing  a  new 
limit  for  <»ibonyl  fluoride.  At  the  time  of 
the  finri  rule,  (JSHA  wTU  promulgate  a 
new  limit  if  the  Agency  detennines  that 
this  limit  wiS  substantially  reduce 
significant  ride. 

CATBOIOL  a>yKOCAIBCHOLj 

CAS:  12fr«>-a:  Chemical  FonnHla:  CtU^OHV 

H.S.NO.  1075 

OSHA«an«at^  ^as  ae  aatabfished 
limit  for  nnlfrhal  T>a  ACCM 
recommaBfds  a  TWA-1LV  of  8  |>pm. 
Catechol  is  a  <ook»iess  ayatatlinf  solid 
that  suMaies  faadily  aad  thea  oecuts  in 
the  vapor  U^e  at  roast  iea^aataiB. 

Catackal  is  aftpcoKisMta^  1.1  io  Z2 
times  aaace  iexic  Ihaa  pheBMi  ^epandiat 
oaihs  Beats  Wtfyoswa^Aoata  Ttmkitf 
Stufias  With  Cataehal  1974.  as  <dtad  ia 
ACCIH  IMB.  ^  112).  ne  anal  UU  ia 
rats  is  JQO  o^J^  or  ^if^aoKkmataig  half 


that  af  phaad.  PBCcUtaaeous  toncity  iar 
catecini  in  taUitts  is  BOD  mg/kg.  only 
slifkdy  §makjr  4haB  1km  value  far 
phenol.  Eye  aad  noee  icritatian.  as  well 
as  Boascalar  spaams  aad  taBssor.  have 
beeo  observed  ia  zala  at  a  conceattEation 
ofaaoOmg/aa'c^edwiindfceatii^Hirtt 
Ae  acute  faspiiatuqr  tacidty  of  raterhol 
is  approximately  one-third  that  of 
phenol  (Acute  Taxicii^  Stadias  wIMi 
Catechol  1974.  ascitadia  ACGfii  ttSS. 
p.  112).  UBtBtnMc  data  tedioate  that  the 
uoaary  eliaunatiaa  rate  of  catechal  ia 
rabbits  is  «^  M  peraeat  of  that  af 
vkaatA  (Williams  IfliB).  ia  aice. 
cataohol  is  aM%  dMaibed  dusagh  Dm 
alda  and  gastrointnstinal  tract  (forsyth 
and  QiiinnI  IMTg.  AdditiBaal  data 
dooaaaata  wariodr  of  dsnuL 
respinatory.  tad  aystsaiic  leidcitias  tint 
are  cioaely  nanlagasM  to  Aoae  of  phenol 
in  their  metebolic  aotkms  (HarakL 
NiereaateiB.  aad  Aaad  1918;  niftrriag 
1938;  Cushny  et  al.  19«4. 

Exposure  io  oatochol  oaaaes  an 
increase  in  blood  pressure,  aod  at  Ugh 
doses,  kidney  damage,  eczemalous 
dermatitis,  and  systemic  illness  (Haxald. 
NierenSteln,  and  Road  1810;  Dietering 
1938:  Cnshny  et  al.  1940). 

OSHA  is  proposing  a  permisaible 
exposure  fimit  oT  5  ppai  TWA  lor  this 
substance.  The  Agmcy  preluainanly 
concludes  HiaX  Ihis  level  will  psotect 
woricers  against  the  risk  of  dermal' 
respiratory,  and  systemic  effects 
potential  assodated  wKh  exposxu*  to 
catedhol  in  the  absence  of  any  OSHA 
limit  The  hedth  evidence  forms  a 
reasonable  basis  for  proposing  a  new 
limit  for  catediol.  At  the  time  of  the  final 
rule,  OSHA  win  promulgate  a  neW  Hmit 
if  ^  Agency  determines  thai  thlM  Hmit 
wTU  substantially  reduce  significant  risk. 

l-CHU>HO4^«»0raOPANE 
CA&  a0»-85-A:  CbBSHcW  AvuHda: 

CHtCHiCHaMCW 
RS.JaaiaBl 

OSHA'^  ^uireiit  tiaie '  wviglited 
avarage  nidt  varl-oduio-l-nitropropane 
is  20  ppoL/nM  MXXi  tacomaiends  a 
TLV-TWA  of  2  ppm  for  this  flaumiable 
liquid  (ACGIH  1986).  The  ACGIH  (1986, 
p.  IS^  Botes  that  a  10-ppai  8-haur  TWA 
"provides  littk  anigin  «f  safety,  evea 

BoSU^BHiK  HVw^BvHiC  9IlMCCa. 

t-dflevB-l-wtFapropane  is  the  most 
acwt^y  toxic  -of  flie  fangicides  known  as 
the  dMoronitropropanes.  in  an 
uih<nafion  eKperiaieift  tMfo  laobits  were 
(Bcposed  Ibr '6  noars  to  a  -couceittiallun 
of  398  ppBi,  aBer  wnoB  one  rabbit  died; 
at  an  average  eonoentration  d{tS7i 
ppm,  oata  luMnts  dwo.  Grnnea  pigs 
tested  under 'the  aeme  cendMions 
survii^Bd  these  exposares.  Hk  oral  lAa 
for  rabbits  detavilaad  io  (be  aaau  .rtady 
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was  between  SO  and  100  ng/kg  (Machle, 
Scott.  Trecm  et  al.  1946).  Other  members 
of  this  family  of  ^ingiddes  show  lesser- 
skin  and  lung  irritation  but  do  have    ' 
higher  inge«ti<Hi  toxicities  (Patty  1963). 
Exposure  to  high  concentrations  of  1- 
chloro-l-nitroprop«ne  can  cause  heart 
muscle,  liver,  andltida^  daouge  (Patty 
1963).  ,..,x.,  ,;.._     ,     . 

OSHA  is  propesfang  an  fr-hour  TWA 
WL  of  2  ppm.  The  Agency  preiiminarUy 
concludes  that  tlHS  limit  will  protect- 
exposed  employees  from  the  risk  of  skin 
and  upper  respiratory  irritation  and  of 
systemic  toxicity  potentially  associated 
with  l-cUofo-l-nitropropane  exposure 
at  the  existing  PEL  The  health  evidence 
forms  a  reasonable  basis  for  proposing  a 
revision  to  this  level.  At  the  time  of  the 
Bnal  ruler  OSHA  wriU  establish  a  new 
limit  for  l-cfaloro-l-nitropnq>ane  if  the 
Agency  determines  that  this  Hmit  will 
substantially  reduce  sipiificant  risk.     ' 

COBALT  CARfiONYL 

CAS:  1021O-«»-l;  Chemical  Formula: 

Co.(CO). 
ti&N&IQBe 

OSKA  has  no.  current  limit  for  cobali 
carbbnyl.  The  ACGIH  reoommenda  a 
TLV-TWA  of  ai  BSg/ip*  (arcdbalt)  fdr 
tms  raljbtaiiiee.  v&^lva  Bottd  tlUt  c 
dic^isibaeisat 86T1  ■-^^•■^  r^-' -'^^ 
.  S<g((l884Jfap9rt8d|atG0b^t 
Ga(t>onjHt  |i9«  a  inoderate-46-mgh  order 
'  of  toxiii^  Iw  thJBiLotal  routis.  The  oral 
1^Mi:wMt\i'Sff9S  fo^fkti  in  rats,  it  Is 
>&3JI  ^^fH  (^Hridonova  and  ShabaHna 
1973).  The  haxarda  of  exposure  to  the 
metal  carbonyls  range  trom  relativdy 
low  (for  iron  pentacarbonyl)  to 
extremely  serious  (for  nickel  carbonyl) 
(Clayton  and  Qeyton  1992.  Vol  2A,  pp. 
1797-1806);  the  greater  the  toxicity  of  the 
metal  and  the  more  stable  and  volatile 
the  carbonyl,  the  more  hazardous  the 
compound.  Exposure  to  any  of  die  metal 
carbonyls  causes  die  same  symptoms  of 
nausea,  dizziness,  headache,  substernal 
pain,  coughing  and  dyspnea  K^ayton 
and  Claytmi  1982).  Evidence  conc^ning 
any  chronic  effects  of  long-term 
ejqwaure  is  lacking  (ACGIH  1988,  p. 
146). 

091A  proposes  a  PEL  of  0.1  mg/m* 
TWA  fw  cobialt  carb<Hiyl  to  protect 
ageinst  the  risk  of  headache,  nausea, 
and  pulmonary  effects  associated  with 
occupationwl'ekposure  to  this  substance 
at  the  levels  permitted  in  the  tibeence  of 
any  O^IA  limit  The  health  evidmce 
forms  a  reasonable  bapis  for  proposing  a 
new  limit  for  cobalt  carbonyl  At  the 
time  of  the  final  rule.  OSHA  will 
promulgate  a  new  Bmit  if  the  Agency 
determines  that  this  limit  will 
substantially  reduce  siyiificant  risk. 


CCWALTHYDROCARBONYL  -i}A  ^^  . 


CAScieM»-0»<8;  Chemical  FermHlw 

HCo(qO), 
H,S.  Np.lOe0 

OSHA  has  no  current  bmit  for  cobalt 
hydrocarbonyl.  The  ACdiH 
recommends  a  TLV-TWA  of  0.1  mg/m* 
tas  cobalt>for  this  flammable  and  toxic 
gas. 

.    Cobalt  hydrocarbon3rl  is 
approximately  half  as  toxic  as  nickel 
carbonyl  in  trams  of  acute  effects;  in 
animals,  it  produces  clinical  signs  and 
symptoms  very  similar  to  those 
produced  by  nickel  carbonyl  (ACGIH 
TLV-TWA  ot  0.007  mg/m«)  and  iron 
penUcarbonyl  (ACGIH  TLV-TWA  of  0.8 
mg/m*  (ACGDi  1986.  p.  145).  These 
include  headache,  dizziness,  and.  after  a 
delay  in  onset  liver,  Inain.  and  lung 
damage.  The  30-minute  L(^  in  rats  is 
165  mg/kg  (Palmes.  Nelson.  Laskin.  and 
Kusclmer  ISSS).  There  is  no  evidence  of 
chronic  toxicity  or  of  carcinogenicity. 

OSHA  proposes  a  TWA  limit  of  0.1 
mg/m*  to  protect  exposed  employees 
from  the  risk  of  pulmonary,  brain,  and 
liver  damage,  as  well  as  that  of  acute 
effects  sud)  as  headacfaes  and  dizziness, 
wUd)  are  possible  in  the  absence  of  an 
OSHA  Ihiiit  for  this  substance.  The 
Agen^  preliminar^xdnehides  that  this 
hndl  will  substantiafiyj«duce  this  risk. 
The  health  evidence  fMUis  a  feasoneble  - 
basia^or  pn^sing  a  new  limit  tor<i- 
'  (ob^hyftoociarboiiyL  At  the  time  ef4he 
final  Rile«  OSHA  wfflprt^ulgataa  new 
haAt  if  die  Agency  detormines  that  this 
Umit  wW  sulwtantialfy  reduce' 
significant  risk. 

DIAZINON 

CAS:  333^1-6;  Chemical  Fonnula: 

C.iHi>NiOiP8 
H.&  No.  HIS 

OSHA  currendy  has  no  limit  for 
diazinon.  The  ACGIH  recommends  a 
TLV-TWA  of  0.1  rag/m«.  wiUi  a  skin 
notation.  Pure  diazinon  is  a  colorless 
liquid,  but  the  technical  grade  is  pale 
yellow  to  daric  brown  in  color  and  has  a 
faint  odor. 

Gaines  r^>orts  the  acute  oral  LDko  for 
male  and  female  rats  to  be  108  and  78 
mg/kg.  respectively  (1960).  Other  reports 
set  the  acute  oral  LD^'s  in  rats,  guinea 
pigs,  and  rabbits  at  76  to  15a  240  to  320. 
and  130  mg/kg.  respectively  (Pesticide 
Chemicals  Official  CompentUum  1989). 
Hazieton  Laboratories  (1966)  and 
Radeleff  (1958)  have  shown  much  ^ 
greater  susceptibility  to  diazinon  in 
birds  and  calves,  with  the  oral  LDbo 
being  less  than  10  mg/kg  in  soiiie 
instances.  However,  suscepSbility  to 
repeated  doses  is  rriativdy  consistent 
among  species,  with  dogs  showing  s^pis 
of  poiso^ng  at  9  3  mg/1^  per  day  and 
rats  showing  complete  i^bllfon  of  red  - 
bk>od  cell  (^linesterase  and  m^ed     - 


inhibition  of  brain  chollnesterase  at  50 
mg/kg/day  (Bruce,  Howard,  and  Elsea 
1955).  Monkeys  were  poisoned  at  S  mg/ 
kg/day  (Woodard  and  Cronin  1968). 
Chronic  feeding  studies  in  rats  have 
shown  no  chronic  toxicity  at  10. 100,  and 
1000  ppm.  For  many  mammals,  diazinon 
is  less  toxic  than  parathion  (ACGIH 
TLV-TWA  of  0.1  mg/m*).  although  this 
is  not  true  under  some  drcomstances 
(ACGIH  1988.  p.  172). 

In  humans.  Hayes  reports  that  two 
patients  were  poisoned  by  a  dermal 
dia^on  dosage  of  about  1.1  mg/kg 
(1963);  however.  Gassman  (1957)  reports 
no  ill  effects  from  an  accidental 
ingestion  of  30  mg/kg.  One  man  received 
a  dose  of  250  mg/kg  and  recovered  after 
treatment  whidh  included  gastric  lavage 
(Bockel  1967).  In  tesU.  Geigy  (1966) 
found  that  a  series  of  doses  of  0.05  mg/ 
kg/day  for  28  days  produced  plasma 
choliniesterase  iidiibition,  and  it  has 
be«i  suggested  that  die  no-effect  level 
for  chc^esterase  inhibition  in  humans 
is  0J02  mg/kg/day.  Skin  absorptton  of 
diadnoh  occiirs  readily,  and 
•  overexposures  are  associated  with 
weakness,  headache,  blurred  vision, 
saliyadon,  sweating  nausea,  vomitings 
diiaitrfaea.  abdomtnal  cramps*  sii^red 
speeclr.'  and  moist  rales  lii  die  lungs 
(ACGIH  1980,  p.  172): 

^Hie'/Vgency  is  proposing  an  84iour 
III^A  m.  of  0.1  nlg/in*.  witK  a  skin 
notation,  for  (fittlhon.  The  Agency 
pre&ininarily  concludes  diat  these  limits 
will  protect  exposed  woiicers  from  the 
risk  of  i^olinest^se  inhibition, 
weakness,  headache,  nausea,  vomiting, 
and  the  odier  symptoms  and  signs  of 
diazinon  poisoning  resulting  either  from 
ingestion  or  dermal  absorptton  at  the 
levels'permitted  by  the  absence  of  any 
OSHA  limit  The  health  evidence  forms 
a  reasonable  basis  for  proposing  a  new 
limit  for  diazinon.  At  the  time  of  the 
final  rule.  OSHA  will  promulgate  a  new 
limit  if  ^e  Agency  determines  that  this 
limit  will  sulMtantially  reduce 
significant  risk. 

l.l-DICHLORQ-lrNITROBTHANE 
CAS:  50«-72-«;  Chemical  Formula: 

CHiCOtNOi 
HANclia 

OSHA  currendy  has  a  celling  limit  of 
10  ppm  fw  1.1-didiloro-l-nitroethene. 
The  ACGfli  recommends  a  TLV-TWA 
of  2  iqmi  for  this  colorless  liquid. 

Toxicity  data  on  U-dichloro4- 
nitroethane  are  largely  derived  from  the 
1945  studies  conducted  by  Maqhle  and 
co-workers.  These  sdenttots  reported 
that  bodifabbits  and  guinea  pigs  (fied 
from  inhaling  vapors  at  lOOppm  for  6 
hours;  at  a  concentration  of  08  ppm.  die 
animids  survived  a  2-hour  exposure. 


Four-hour  inhalation  exposures  at  34 
ppm  and  8-hour  daily  exposures  at  25 
ppm  for  a  total  of  204  hours  also  did  not 
kill  rabbits  or  guinea  pigs.  Skin  and 
mucous  membrane  irritation  was  not 
produced  at  the  25  ppm  exposure  level 
At  survival  concentrations,  the  primary 
targets  of  toxicity  were  the  lungs,  whidi 
showed  edema,  congestion,  hemorriiage, 
and  acute  bronchitis.  At  lethal 
exposures,  these  investigators  observed 
acute  myocardial  degeneration  with 
interstitial  edema,  cloudy  swelling  of  the 
Uver  with  cellular  degeneration,  and 
tubular  degeneration  and  interstitial 
edema  of  the  kidney,  as  well  as  edema 
of  the  tufts  of  the  glomeruli  and  kidney 
necrosis.  The  compound  was  also  found 
to  be  a  severe  Skin  irritant  when  two 
applications  were  applied  on  2 
successive  days  (Machle.  Scott  Treon  et 
al  1945). 

OSHA  is  proposinig  a  PEL  of  2  ppm 
TWA  for  l.l-diddorD-l-nitroethane.  The 
Agency  preliminarily  concludes  that  this 
limit  will  protect  workers  against  the 
riskbf  irritetion,  long  injury,  and  liver 
and  kidney  damage  that  exists  at  the 
current  permiS8ibke>q>osure  limit  The 
health  evideiice  fbtms  a  reasonable 
basis  for  proposing  a  revision  to  this 
level  At  the  time  of  the  final  rule,  OSHA 
will  establish  a  new  timit  for  1.1- 
dichloro-1-nitroethane  if  the  Agency 
determines  that  this  limit  will 
substantially  reduce  significant  risk. 

p-DICHLOR(^ENZENE 

CAS:  10fr-«6-7:  Chemical  Fonnula:  CJitClt 

H.S.N0.11Z5 

OSHA  currendy  has  an  8-hour  75  ppm 
TWA  limit  for  p-dichlorobenzene.  The 
ACGIH  recommends  a  limit  of  75  ppm 
TWA  and  a  STEL  of  110  ppm  for  this 
white  c^stalUne  material  which  has  a 
camphor-like  odor.  The  ACGIH's  limit 
recognizes  that  the  para  isomer  is 
somewhat  less  toxic  than  the  ortho 
isomer,  for  which,  the  ACGIH  has 
established  a  ceiling  limit  of  SO  ppm. 

In  animal  studies,  an  injection  of  a005 
gram  in  rats  caused  slight  liver  necrosis 
(Cameron  and  Thomas  1937).  The 
intraperitoneal  injection  LDko  for  rats 
has  been  reported  as  2562  mg/kg  (Zupko 
and  Edwards  1949).  The  oral  LDko  in 
mice  is  2950  mg/kg  (Domenjoz  1946);  for 
rats,  the  oral  LDko  is  2512  mg/kg 
(Varshavskaya  1970).  Rabbits  fed  a 
daily  dietary  exposfiie  of  5  grams 
developed  opacity  of  die  lens  in  3  weeks 
(Berliner  1939);  tl4s  finding  was  not 
confirmed,  however,  in  repeated  studies 
(Pikis  1944), 

Reports  of  a  human  inhalation 
exposure  to  unspecified  levels  of  p- 
dichlorobenzene  describe  swelling  of 
the  feet  ankles,  and  hands  after  tky- 
long  use  of  a  moth  proofing  agent 


consisting  of  this  substance  (Qaytor 
1935).  Other  reports  describe  cataracts 
caused  by  exposure  to  unspecified 
concentrations  of  the  vapor  of  p- 
dichlorobenzene  (Berliner  1939).  Petit 
and  Champaix  (1948)  report  the  case  of 
a  woman  who  experienced  tingling  of 
the  hands,  vertigo,  and  loss  of  weight 
from  working  for  18  months  with  a 
mixture  of  90  parts  p-dichlorobenzene 
and  10  parts  hexachloroethane  (airborne 
concentration  not  specified). 

OSHA  is  proposing  a  PEL  of  75  ppm 
TWA  and  a  STEL  of  110  ppm  for  p- 
dichlorobenzene.  The  Agency 
preliminarily  concludes  that  both  a 
TWA  and  a  STEL  are  necessary  to 
protect  exposed  workers  from  the  risk  of 
eye  damage,  vertigo,  and  neuropadiic 
effects  potentially  associated  with 
occupational  exposure  to  p- 
dichlorobenzene.  The  health  evidence 
forms  a  reasonable  basis  for  proposing  a 
revision  to  this  level  At  the  time  of  the 
final  rule.  OSHA  will  establish  a  new 
limit  for  p-dichlorobenzene  if  the 
Agency  determines  that  this  limit  will 
substantially  reduce  significant  risk. 

DICHLORCM^UOROMETHANE 

CAS:  75-43-4:  Chemical  Foimula:  CHCbF 

RS.  No.  1128 

OSHA  currendy  has  a  limit  of  1000 
ppm  TWA  for  dichlorofluoromethane 
(FC-21).  The  ACGIH  recommends  a 
TLV-TWA  of  10  ppm  for  this  colorless 
gas.  FC-21  is  considered  more  toxic  than 
the  related  difluorinated  methanes.  The 
major  healdi  hazards  associated  with 
exposure  to  this  substance  are  Uver 
damage,  cardiac  sensitization,  and 
narcosis. 

Freon-21  has  a  4-hour  LCm  of  49,900 
ppm  in  rats  (Tappan  and  Waritz  1964.  as 
cited  in  ACGIH  1988.  p.  187).  Widiin  an 
hour,  exposure  to  100,000  ppm  killed  rats 
and  guinea  pigs  (Weigand  1971);  odier 
tests  with  guinea  pigs  and  mice 
demonstrated  that  concentrations  of 
50j000  ppm  and  higher  cause 
unconsciousness  or  death  (Nuckolls 
1935,  as  cited  in  ACGIH  1986.  p.  187; 
Boodi  and  Bixby  1932).  The  clinical 
signs  of  overexposure  include  loss  of 
coordination,  tremors,  narcosis,  and 
prostration,  as  well  as  possible  lung  and 
liver  changes  (Tappan  and  Waritz  1964). 

Two-week  exposures  of  rats  to  10.000 
ppm  for  6  hours  daily  caused  hepatic 
failure  or  madced  liver  damage 
(Trochimowicz.  Moore,  and  Chiu  1977). 
A  series  of  90-day  exposures  of  rats  and 
dogs  to  concentrations  of  1000  and  5000 
ppm  dichlorofluoromethane  resulted  in 
bilateral  hair  loss,  cirrhosis,  and 
excessive  mortality  in  rats  at  both 
exposure  levels;  dogs  exhibited  weight 
loss  at  both  levels,  but  mild  liver 
changes  were  observed  only  at  the  5000- 


ppm  level  (Trodiimowici.  Lyon.  Kelly, 
and  Chiu  1977).  Another  uncompleted 
study  reported  liver  pathology  in  rats 
repeatedly  exposed  for  90  days  at  500 
ppm.  and  probable  liver  pathology  from 
similar  exposures  to  200  ppm:  no  hepatic 
effects  were  observed  after  exposure  to 
50  ppm  (Allied  Chemical  Company  1978, 
as  cited  in  ACGIH  1986,  p.  187). 

Two  of  12  dogs  exposed  to  10,000  ppm 
FC-21  plus  intravenous  epinephrine 
developed  serious  arrhythmia  (Mullin. 
as  cited  in  ACGIH  1986,  p.  187).  Dogs 
and  monkeys  (anesthetized) 
demonstrated  tachycardia  and 
hypotension  after  exposure  to  FC-21 
levels  between  50,000  and  100.000  ppm; 
bronchoconstriction  was  observed  at 
25,000  ppm  (Aviado  and  Smith  1975; 
Belej  and  Aviado  1975).  Anesthetized 
mice  exposed  to  a  concentration  of 
100,000  ppm  FC<^  showed  arrhythmia 
and  cardiac  sensitization  to  epinephrine 
(Aviado  and  Belej  1974).  Pre- 
implantation  loss  has  been  reported  in 
pregnant  rats  exposed  to  FG-21  at  10,000 
ppm  on  days  6  to  15  of  gestation  (Belej 
and  Aviado  1975). 

OSHA  proposes  a  TWA  limit  of  10 
ppm  for  dichlorofluoromethane.  llie 
Agency  preliminarily  concludes  that  this 
limit  will  protect  woikers  against  the 
risks  of  hepatotoxic  effects,  cardiac 
sensitization,  and  narcosis  that  have 
been  shown  to  exist  as  a  consequence  of 
exposure  to  this  substance  at  levels 
substantially  below  the  current  OSHA 
limit.  The  health  evidence  forms  a 
reasonable  basis  for  proposing  a 
revision  to  this  level  At  the  time  of  the 
final  rule,  OSHA  will  establish  a  new 
limit  for  dichlorofluoromethane  if  the 
Agency  determines  that  this  limit  will 
substantially  reduce  significant  risk. 

DIETHYL  KETONE 

CAS:  96-^2-0;  Chemical  Fomula: 

CiHiCOCJii 
H.S.  No.  1135 

OSHA  currendy  has  no  limit  for 
diethyl  ketone.  The  ACGIH  recommends 
a  limit  of  200  ppm  TWA  for  diis 
coloriess  liquid,  which  has  an  acetone- 
like odor. 

The  oral  LDko  for  diethyl  ketone  in 
rats  is  reported  to  be  2.14  g/kg.  Four  of 
six  rats  died  when  exposed  to  diethyl 
ketone  for  4  hours  at  8000  ppm  (Smyth  et 
al.  1954).  In  general,  the  toxicities  of  the 
methyl  ketones  increase  with  increasing 
molecular  weight  diethyl  ketone  is 
somewhat  less  toxic  than  is  methyl 
propyl  ketone  (NIOSH 1978).  Ad  of  die 
ketones  cause  mucous  membrane  and 
eye  and  skin  irritation. 

OSHA  is  proposing  an  8-hour  TWA 
PEL  of  200  ppm  for  diethyl  ketone,  the 
same  limit  being  proposed  for  methyl 
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propyl  ketone.  Tbe  J 

conckidH  that  Ate  Ifa^  wd  ndam  tiw 

risk  of  eye  «id  ricfai  inifti—  ■aeoctoled 

with  expo«m  to  dtetfayl  ketone  tai  tl» 

abaewx  of  any  06HA  IbHt  1W  hasMi 

evidence  ionBS  a 

propooBg  a  new  kinit  fov  dbilhji  J 

At  the  tiaw  of  the  final  nle.  OGHA  wiU 

promulgate  a  new  hant  if  Ihe  j 

deterainee  that  this  Umit  will 

substantially  reduce  aignificant  liak. 

DIETHYUmi  TUAMMB 

CASe  lll-4»-ac  ChearicaJ  Fonuk: 

(NHiCHiGHihNH 
H^Naliae  1 

OSHA  coiTa^  baa  no  iinyt  far    ' 
dl8thgd«*  Uteiiiw  (DBT A).  The  AOGIH 
recnai—da  a  TLV-TWA  of  1  ppas. 
with  a  aktn  iiotaticn.  for  tUe  straieiy 
alkatee.  hygioecopic,  and  aonewhat 
viscouB  yeUow  ti^aid  that  aaella  hke 

The  acute  intraperitaneal  LDU  valuea 
for  DETA  are  tepoiied  to  be  71  and  74 
mg/kg  for  the  awoae  and  rat, 
respectivdy  (Hue  lS68).iB  the  rat  the 
reported  oni  and  percatanaowa  LEU 
values  are  the  same  (KWaig/k^  the 
dermal  LDk*  for  Oe  rabbit  is  ISeo  B«/kg 
(&nyth  et  al  IMS).  Expeawe  to  3Q0  ppati 
of  dietfaykne  kiamiae  vapor  for  8  hows 
failed  to  k^  any  of  a  ^oap  of  e^qtoaed 
rats  (Savitt  1955). 

Sutton  (19S3)  has  reported  that  DETA 
causes  severe  corneal  injury:  solutions 
of  15  to  100  percent  caused  lasting 
coraeal  damage.  If  iaqwoperly 
controlled,  the  vapor  and  Ik^iid  cause 
sensitization  of  the  respiratory  tract  and 
sldn  (American  Industrial  Hygiene 
Association  1960).  Demehl 
demoaatrated  auch  senaitization  in  a 
study  reported  in  1951. 

OSHA  ptt^Mises  an  8-hour  TWA  limit 
of  1  ppm.  with  a  skin  notation,  for 
diethylene  triamine.  The  Agency 
prebminarity  concludes  that  these  limits 
will  protect  workers  against  the  risk  of 
sldn  and  respiratory  tract  irritation  and 
sensitizatian  poteotiaily  aasodatad  with 
expoaaie  to  diethylene  triamine  hi  Uw 
absence  of  any  OSHA  PEL  The  akin 
notation  is  necessary  to  reduce  die  risk 
of  skin  sensitization  resulting  from 
contact  with  this  substancfc  The  hedth 
evidence  forms  s  reasonaUe  basis  for 
proposing  a  new  limit  for  diethylene 
Iriaaune.  At  the  time  of  the  final  nda 
OSHA  will  ptomilgBte  a  new  Umit  if  the 
Agency  determines  that  diis  limit  wiH 
substantially  reduce  sigaificant  risk. 

DtPROPYL  KETONE 

CA&  1ZS-1»«  CaMmieal  FonnoU: 

VMAJtyMtKO 
FiS.  No.  1148 

Q6HA  euncotly  has  no  Undt  for   j 
diptopyl  ketone.  UmACGM 
recoounends  a  n.V  of  90  ppm  TW  A  for 


this  ooloriess  liqmd  with  a  penelntiqg 
odsr. 

Diprapyl  kelane  has  a  modeFale  cni 
and  inhalation  toaddty  (Sax  nSQ.  hi 
rats,  the  oral  LDb  is  97S  g/kf.  Tbo«* 
have  indtcaledAat  rats  inhdlBgaWO 
ppm  far  4  kowo  sunilrud.  bol  at4MS 
ppm  all  aaknali  died(Carpantsr.  Weil 
and  Smyth  MM).  MeAylfaobut^  ketone 
(MBK)haaasimiaraewtete9delty 
(OSHA  is  prapooinga  69-|ipm64iow 
TWA  and  a  7»ppm  STEL  for  MIBK) 
(AOGmi98Bhp.221). 

OSHA  is  praposing  a  PEL  of  80  ppm 
TWA  for  dippopyl  ketone.  The  Agency 
prehmtoarily  oonckMles  that  this  findt  is 
necessary  to  protect  woifcers  from  ike 
adverse  healui  enscts  that  cooid  occur 
from  the  meontroHed  exposures 
permitted  hi  tfie  absence  of  any  09IA 
limit.  The  heaMi  evidence  forms  a 
reasonable  basis  for  proposing  a  new 
hmit  for  dipropyl  ketone.  Al  ^  time  of 
the  final  nde.  OSHA  wffl  pfOBHrigete  a 
new  tmait  if  the  Agency  detemines  that 
this  limit  wifl  sabstantiaUy  reduce 
significant  risk. 

DIQUAT 

CAS:  85-00-7:  Cheadcal  ranoalK  GiHiJhWb 

H.s.nso 

OSHA  currently  has  no  limit  for 
diquat.  The  AOGW  reoommends  a  Ihidt 
of  0.5  mg/m*  TWA  for  these  yeflew 
crystals. 

ki  most  spodes,  the  acute  oral  kwddty 
of  dkpwt  is  similar  to  that  <rf  paraquat 
and  ranges  AoD  MO  to  400  mg/kg  in 
rats.  mice,  rabbits,  and  dogs.  Cows 
experience  more  severe  toxic  eflacts, 
with  an  acute  wal  LOU  of  90  mg/kg- The 
24-hour  percutaneous  LEho  in  rabbfts  to 
greater  than  400  mg  catfon/kg:  no  ridn 
irritation  or  odier  ffl  effects  were 
dwuMtiated  at  tlris  level  (Clark  and 
Hurst  1970;  Rowe  and  Wright  IMS).  Rats 
fed  1000  ppm  daily  (about  5D  agflegf 
day)  for  2  years  survivod;  reduced  food 
intake  and  growth  wwe  ike  only 
consequences  observed.  At  SOOppo 
(about  25  mg/kg/day),  the  aAf  ffl  effect 
observed  was  a  pathologic  change  in  the 
eye.  A  dietary  level  of  10  ppm  (about  0.5 
mg/kg/day)  far  2  years  dk)  not  induce 
cataract  fonnatitm.  but  catarecto  do 
occur  at  higgler  levels,  with  padiofo^ 
observed  at  the  SOtVppn  level;  one  in 
foor  aainmls  demonsfratad  complete 
corneal  ofMdty  In  one  or  bodi  lenses 
after  6  monte  at  die  lOOOiipm  levd. 
Cataract  famation  requites  prolonged 
exposure  and  is  not  induced  by  shi^ 
hi^i-level  exposures  (ACGDi  1008,  p. 
222). 

Unlike  paraquat,  diqwrt  does  not 
produce  hag  daaaage  in  human  or 
ankBal  sxpesupae.  Acute  poisoning  nmy 
produce  nonspeelfic  respkatory  <fistreoe 
a«  well  as  ottmr  nonspecific  sigiM  of 


poisoning.  In  ""'**"^  auJdeutal 
ingestion  hassbovni  leas  toxic  reactions 
than  these  associated  wMh  paraquat 
urepomos  ano  sacEvriy  laoej. 

OSHA  is  proposing  •  PEL  drai5  mg/ 
m*  IWA  far  dlqoat  The  AgNicy 
pcathnlupfly  coodndes  that  this  limit 
wffl  protect  against  the  risk  of  ocular 
preMems  associated  with  chronic 
exposure  at  ^  exposure  levels 
pennittsd  hi  the  absence  of  any  OSHA 
limit  The  health  e^ddence  forms  a 
reasonable  basis  fw  prqioaing  a  new 
Undt  for  diquat  At  ttie  time  of  the  final 
rule,  OSHA  will  promulgate  a  new  limit 
if  the  Agency  determines  that  this  Umit 
wiB  stdMtantiaHy  reduce  significant  risk. 

DISULFCnON 

CAS:  2ge-0«-4:  OieiBical  FonauU: 

il&No.llS2 

OSHA  cnnrendy  has  im  exposuv  limit 
for  disalfotan.  The  ACGM  recommends 
a  liaut  of  &1  ^m*  TWA  for  lUs 
substanea.  Pwe  dttaaifatoa  is  an  oily, 
coloriaas  Mfuid:  te  tarhnkal  yade  is  a 
browBlaydd. 

The  acute  toaddty  of  dianlfoton  is  very 
high  by  all  labontaty-tested  routes  of 
adminialmtion.  For  weanling  cats,  the 
intsaparttonenl  iCU  is  reported  to  be  5.4 
mg/kg;  for  aduk  rata.  M  is  iL4  mg/kg 
(Brodnr  and  Dahote  1908).  The  acute 
dermal  LDy*  la  0  mg/kg  for  adult  lesuk 
rats  and  2S  mg/kg  for  adult  male  rata 
(Gaines  1980).  The  acute  oral  liltas  for 
male  aiui  female  rats  are  r^orted  as  9lB 
mg/kg  and  2.3  mg/kg.  respectively 
(i^eur  and  Dubois  1964).  Rats  have 
demonstrated  an  acquired  tolerance  for 
disuUbtoo  (Brodaur  and  Dubois  1904). 

Meti^KiUcally,  disuUbton  is  highly  fal- 
soluble.  and  the  compound  ^iparently 
interfiles  with  mixad-fiindion  oxidase 
activity  in  the  same  manner  shown  to  be 
the  case  for  parathwn;  with  respect  to 
median  leth^  doses,  paraddon  and 
disulfoton  are  similar  (Stevens  et  aL 
1973). 

OSHA  proposes  an  84UHU- TWA  nSL 
for  disulfoton  of  0.1  mg/m*.  The  Agenciy 
preliminarily  concludes  that  this  limit '  - 
will  {Hrevent  the  risk  of  acute  toxicity 
and  metabolic  injuiy  poasible  in  the 
abaence  of  any  OSHA  linut  The  heakh 
evidence  fanaa  a  raasondile  basis  for 
proposing  a  new  limit  for  disulfoton.  At 
the  time  of  die  final  rule.  OSHA  will 
promulgate  a  new  Ussit  if  the  Agency 
determinea  that  Uiis  Undt  wiO 
substantia  Uy  reduce  signifirant  liak. 

DIVINYL  BENZENE 

CAS:  lOB-V-tc  riwlral  Fomde: 

Cai»(CHCKk 
H.S.  Na  US4 

OSHA  cuirentiy  lias  no  nmft  for 
divinyl  bensene.  Hie  ACGBi 


recommends  a  TLV-TWA  of  10  ppm. 
The  commercial  grade  of  divinyl 
benzene  is  a  straw-colored  liquid;  it 
contains  all  three  isomers,  but  the  meta 
isomer  predominates. 

Divinyl  benzene  has  low  acute 
toxicity.  The  oral  lAe  for  rats  is 
reported  to  be  4.1  g/kg,  and  an  acute 
inhalation  study  showed  no  ill  effects 
from  a  single  7-faour  exposure  at  351 
ppm.  However,  repeated  or  prolonged 
contact  with  the  liquid  may  cause  skin 
bums  (Dow  Chemical  Company,  as  cited 
in  ACGIH 1986,  p.  228). 

Industrial  experience  indicates  that 
mild  irritation  of  the  respiratory  system, 
skin,  and  eyes  can  result  from  inhalation 
exposures,  but  there  are  no  data 
concerning  chronic  exposiues  in 
humans. 

OSHA  is  proposing  a  PEL  of  10  ppm 
TWA  for  divinyl  benzene.  The  Agency 
preliminarily  concludes  that  this  limit 
will  prevent  the  risk  of  irritation  to  the 
respiratory  tract,  eyes,  and  skin 
potentially  associated  with  exposure  to 
divinyl  benzene  in  the  absence  of  any 
OSHA  limit  The  health  evidence  forms 
a  reasonable  basis  for  proposing  a  new 
limit  for  divinyl  benzene.  At  the  time  of 
the  final  rule,  OSHA  will  promulgate  a 
new  limit  if  the  Agency  determines  that 
this  limit  will  substantially  reduce 
significant  risk. 

ENDOSULFAN 

CAS:  115-2&-7;  Chemical  Formula: 

CHtCUQiS 
H.S.  No.  1156 

OSHA  currently  has  no  permissible 
exposure  limit  for  endosulfan.  The 
ACGIH  recommends  a  TLV-TWA  of  0.1 
mg/m».  with  a  skin  notation.  Technical 
endosulfan  is  a  tan,  semi-waxy  solid 
mixture;  it  may  have  a  slight  odor 
similar  to  that  of  sulfur  dioxide. 

The  insecticide,  endosulfan,  is  similar 
in  its  acute  oral  toxicity  to  the  related 
insecticides  aldrin  and  dieldrin,  widi  the 
exception  that  it  is  slightly  more  toxic 
than  these  substances  in  female 
laboratory  animals.  In  rats,  the  oral  LDko 
of  endosulfan  is  43  mg/kg  for  males  and 
18  mg/kg  for  females  (Farm  Chemicals 
Handbook  1974).  The  dermal  LDkoS  in 
male  and  female  rats  are  130  mg/kg  and 
74  mg/kg,  respectively  (Farm  Chemicals 
Handbook  1974).  The  respiratory  LCm 
for  male  rats  is  50  mg/kg  for  4  hours  of 
exposure  (Pesticide  Chemicals  Official 
Copendium.  as  cited  in  ACGEH 1988,  p. 
230). 

In  laboratory  tests  of  chronic 
exposure,  rats  tolerated  oral  doses  of  up 
to  3.2  mg/kg/day  for  3  mondis  without 
injury  (Gaines,  as  dted  in  ACGIH  1986, 
p.  230),  and  dogs  tolerated  doses  up  to 
0.75  mg/kg  for  1  year  (Ely,  MacFariane. 
Galen,  add  Hines  1967).  A  2-year  dietary 


level  of  10  ppB»  (approximately  0.5  mg/ 
kg/day)  In  rats  was  associated  with  a 
statistically  insignificant  decline  in 
female  survival  rates  and  caused  a 
reduction  in  testis  wei^ta  in  males.  At 
5.0  mg/kg/day,  histopadiologic  findings 
showed  renal  tubular  damage  and  some 
hydropic  changes  in  rat  livers  (Czech 
1958). 

Inhalation  of  endosulfan  dust  has 
been  associated  with  slight  nausea, 
confusion,  excitement,  flushing,  and  dry 
mouth  (State  of  California:  Department 
of  Industrial  Relations,  as  cited  in 
ACGIH  1988,  p.  230).  Nine  employees 
who  had  been  working  with  SO-percent 
water-wettable  endosulfan  powder  for 
only  a  few  days  had  convulsions 
(Pesticide  Chemicals  Official 
Compendium,  as  cited  in  ACGIH  1966,  p. 
230). 

OSHA  preliminarily  concludes  that 
exposure  to  endosulfan  poses  a  risk  of 
systemic  poisoning  and  renal  and 
testicular  damage,  and  the  Agency 
therefore  proposes  a  PEL  of  0.1  mg/m* 
TWA  for  endosulfan.  OSHA  believes 
that  this  limit  will  substantially  reduce 
the  risk  currently  associated  with 
exposure  to  this  substance  at  the  levels 
permitted  in  the  absence  of  any  OSHA 
limit.  The  health  evidence  forms  a 
reasonable  basis  for  proposing  a  new 
limit  for  endosulfan.  At  the  time  of  the 
final  rule,  OSHA  will  promulgate  a  new 
limit  if  the  Agency  determines  that  this 
limit  will  substantially  reduce 
significant  risk. 

FONOFOS 

CAS:  944-22-0:  Chemical  Formula: 

CjoHuOPS, 
H.S.  No.  1181 

OSHA  currenUy  has  no  Ihnit  for 
fonofos.  The  ACGIH  recommends  a  limit 
of  0.1  mg/m'  TWA,  with  a  skin  notation, 
for  this  light-yellow  liquid. 

In  male  rats,  the  average  acute  oral 
LDm  of  technical  fonofos  has  been 
reported  to  be  13.2  mg/kg  (Stauffer 
Chemical  Co.,  as  cited  in  ACGIH  1986,  p. 
275).  For  female  rats,  an  average  oral 
LDm  of  3  mg/kg  has  been  reported 
(NIOSH 1974).  The  acute  dermal  LDmS 
reported  for  rats  and  guinea  pigs  are  147 
and  278  mg/kg,  respectively  (Weir  and 
Hazleton  1981).  Weir  and  Hazleton 
reported  that  no  localized  eye  irritation 
occurred  when  0.1  ml  of  technical 
fonofos  was  instilled  into  rabbit  eyes; 
however,  death  resulted  in  these 
animals  within  24  hours  after  the 
instillation  (1981).  Dietary  studies  of  rats 
lasting  105  weeks  have  shown  10  ppm 
(about  0.2  mg/kg)  to  be  a  no-effect  level. 
Dogs  fed  fonofos  for  14  weeks  showed 
no-effect  dietary  levels  of  8  ppm;  no 
carcinogenic  effects  were  observed. 
Rats  showed  reproductive  effects  at 


dietary  levels  of  10  ppm  and  31.6  ppm 
(about  0.7  mg/kg)  (Stauffer  Chemical 
Co.,  as  cited  in  ACGIH  1086,  p.  275). 

Ihera  an  no  reporta  of  human 
poisonings  caused  by  fonofos,  although 
it  is  known  to  be  a  cholinesterase 
inhibitor  (ACGIH  1986,  p.  275). 

OSHA  is  proposing  a  PEL  of  0.1  mg/ 
m*  TWA  for  fonofos  to  protect  exposed 
workers  fiom  the  risk  of  cholinesterase 
inhibition  that  is  characteristic  of  this 
substance  and  of  other  organic 
phosphate  pesticides.  A  skin  notation  is 
also  proposed,  based  on  evidence  in 
animals  that  fonofos  can  penetrate  the 
skin  and  cause  death.  The  Agency 
preliminarily  concludes  that  these  limits 
will  reduce  the  risk  to  which  workers 
could  be  exposed  in  the  absence  of  any 
OSHA  limit.  The  health  evidence  forms 
a  reasonable  basis  for  proposing  a  new 
limit  for  fonofos.  At  the  time  of  the  final 
rule,  OSHA  will  promulgate  a  new  limit 
if  the  Agency  determines  that  this  limit 
will  substantially  reduce  significant  risk. 

FORMAMIDE 

CAS:  75-12-7;  Chemical  Formula:  CHiNO 

H.S.  No.  1182 

OSHA  currentiy  has  no  limit  for 
formamide.  The  ACGIH  recommends  a 
TLV-TWA  of  20  ppm  and  a  TLV-STEL 
of  30  ppm  for  this  clear,  viscous, 
odorless  hquid. 

Formamide  has  a  low  oral  toxicity, 
with  an  LDm  of  approximately  6  g/kg  for 
rats  (Thiersh  1962;  Zaeva  et  al.  1969). 
Dietary  administration  at  1.5  g/kg  for  2 
weeks  resulted  in  fatalities  in  rats: 
pathologic  examination  revealed 
ciunulative  changes  characteristic  of 
gastritis  and  malnutrition  (E.I.  du  Pont 
de  Nemours  and  Company,  as  cited  in 
ACGIH  1988,  p.  278).  Czajkowska  (1981) 
reports  the  dermal  LDm  for  skin 
absorption  in  rabbits  as  8  g/kg;  Sturia 
and  Krauss  (1977)  report  the 
approximate  lethal  dose  in  rabbits  to  be 
greater  than  17  g/kg.  K4ild  and  transient 
irritation,  but  no  allergic  skin 
sensitization,  occurred  when  formamide 
was  applied  to  the  skin  of  guinea  pigs 
(Sax  1984;  E.I.  du  Pont  de  Nemours  and 
Company,  as  cited  in  ACGIH  1986,  p. 
278).  However,  the  potential  for 
systemic  toxicity  through  skin 
absorption  has  been  demonstrated  in 
tests  with  rats,  although  effective  doses 
were  relatively  high  (BASF  Corporation 
1985,  as  cited  in  ACGIH  1986,  p.  278). 
Eye  irritation  tests  in  rabbits  showed 
only  slight  temporary  irritation 
(Carpenter  and  Smyth  1956).  No  signs  of 
toxicity  in  rats  were  detected  in  single  6- 
hour  exposures  at  3900  ppm  formamide 
dispensed  as  a  mist  or  in  6-hour  daily 
exposures  for  10  days  at  approximately 
1500  ppm  formamide  vapor  (equivalent 
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to  ak  satuattd  wiAt  fonnafakk  at  room 
temperatw^  no  in^catioiu  at  organ 
damage  wete  wen  in  tfaeae  animalt  on 
pathologic  examinatioo  (EJ.  du  Pont  de 
Nemonn  and  Compaoy,  as  cited  io 

ACGIH  igee.  p.  27^. 

Gross  fetal  BMlfonBatiotts  were  not 
noted  following  dermal  applications  of  . 
fomtamide  to  skin  of  pregnant  zats;  t)ie 
effects  that  were  observed  were  weak 
and  were  produced  at  overwhelming 
concentrati(»8  (Stula  and  Krauas  1S77). 
The  no-observed-effect  level  in  a  rabbit 
developmental  toxicity  study  was  22 
mg/kg  orally  (Merkle  and  ZeDer  1980). 

lliere  are  no  reports  of  industrial 
poisoning  by  formamide  (El  (fat  Pont  de 
Nemours  and  Company,  as  cited  in 
ACGIH  1986,  p.  278). 

OSiA  is  pn^Kwlng  a  PEL  of  20  ppm 
TWA  and  a  15-minute  STEL  of  30  ppm 
for  formamide.  Tlie  Agency 
preliniinarily  concludes  ttiat  diis 
combined  timit  wiB  protect  workers 
against  the  ride  of  eye  and  skin  irritation 
that  exists  potentially  from  workplace 
exposure  at  the  levels  permitted  by  die 
absence  of  any  OSHA  Knat  The  health 
evidence  forms  a  reasonable  basis  for 
proposing  a  new  limit  for  fonaamide.  At 
the  time  of  the  final  rule,  0»1A  wiU 
promilgBte  a  new  limit  if  the  Agency 
determines  dtat  this  linat  will 
substantially  reduce  significant  risk. 

GERMAHnAI  TETRAHYDRBK 

CA&  77t2-86-2:  Chemical  FonHiUu  GeH. 

tiS-Nauae 

OSHA  coireotly  has  no  bmit  far 
germaniMM  tetrahydride.  The  ACGIH 
recommends  a  TLV  of  0l2  ppm  TW A  far 
this  colorleM  gas. 

An  earty  stw}y  indicated  that 
germaniiiB  tetrafaydride  has  a  toxicity 
between  that  of  tin  hydride  and  araine 
(Flury  and  Zeniikign).  In  this  stedy,  • 
rabbit  awvived  exposuietolflOpf  for 
1  hour.  One-hour  exposnies  at  150  and 
185  ppm  caused  bt^ties  inmice,  and  a 
similar  nqtosare  involving  gniaen  pigs 
resulted  in  sickness  at  the  ISO  ppm  level 
and  death  at  18S  ppm  (Fhny  and  Zenaik 
1931).  On  the  other  hand.  Webstar  (19G6) 
repwted  that  gennaninm  tetrabydiide  is 
less  toodc  than  both  tin  hydride  and 
arsine.  The  effect  of  exposure  to 
germanium  teteahgrdride  is  hemolysis. 
Data  cencenini  chtonic  or  salhaciite 
toxicities  are  not  available.  Based  on 
germanium's  acute  toxicity.  wAich  is 
appnndmateiy  half  that  of  siifaiBe.  Ae 
ACGIH  recommends  an  »hour  TLV  of 
0.2  ppm  TWA. 

OSHA  proposes  a  PEL  of  0.2  ppm  as 
an  frtenr  TWA  for  germamnn 
tetrafaydride  to  rediwe  die  risk  of 
hemdiytic  effects  assodatad  with 
exposure  to  this  substance  at  the 
previous  anaiatrotted  level  The  Agency 


preUminarity  coodades  that 
implementatioa  of  tfns  Bmit  will 
substantiaHy  sedace  iris  risk.  The  heaMi 
evidence  fanns  a  MasosHble  basis  for 
prtqmalBg  a  new  limit  for  gennanfom 
tetnfaydride.  At  ttie  time  of  the  inal 
rule.  06UA  will  pramulgate  a  new  Urait 
if  the  Agency  detamines  that  dris  Hnril 
will  substantially  reduce  significant  risk. 

INDENB 

CAS:  9t-»-«tCheBfeal  Porrada:  CH 

H.8.Nal2U 

OSHA  has  no  current  Omtt  for  indene. 
The  ACGIH  recommends  a  TLV-TWA 
of  10  ppm  for  tfiis  ccdoriess  liquid.  This 
limit  is  recommended  by  analogy  to 
naphthalene,  for  which  a  TLV-TWA  of 
10  i^m  is  recommended. 

Eariy  inhalation  stuifies  of  indene 
reported  intnty  to  the  spleen,  liver,  and 
kidneys  of  rats  exposed  to  indene  vapor 
concentrations  of  808  to  900  ppm  for  six 
7-honr  periods  (Cameron  and  Ooniger 
1939).  Some  animals  were  found  at 
necropsy  to  have  severe  necrosis  of  the 
liver  widi  heBunrfaage;  kidney  necrosis 
was  also  observed.  No  other  oivan 
damage  was  found  and  no  deams 
occurred  as  a  result  of  these  exposures 
(Cameron  and  Doniger  1939).  By  analogy 
with  tiie  effects  of  exposure  to  other 
monoaromatic  hydrocarbons,  exposure 
to  indene  is  Bkely  to  irritate  the  mucous 
membranes.  In  laboratory  animals, 
chemical  pneumonitis,  pulmonary 
edema,  and  hemorrhage  have  resulted 
from  the  aspiration  of  indene  Bquid  into 
the  lung,  and  repeated  skin  contact  has 
caused  dermatitis  as  a  result  of  the 
defatting  properties  of  indene  (Gemrde 
1960).  In  dermal  studies  of  rats,  one  to 
eight  applications  of  0.1  ml  to  the  shaved 
sldn  were  reported  to  have  no  effect: 
three  applications  of  0.S  ad  to  guhiea  pig 
skin  also  pradaoed  no  ^fiect  (Gameron 
and  Doniger  1938).  The  oral  toxldty  of 
indene  appears  to  be  moderate,  wldi 
adult  rabbte  loleratiag  a  sfa^e  dose  of  1 
gram  without  signs  of  systenje  tooddty 
(Gerarde  IMK^.  SubcatmMoos  injectian 
of  1  gram,  however,  caused  Hver 
pathology  and  fataUties;  high  oni  doses 
(2.5  ml  of  a  1:1  v/v  niixtnre  in  oUve  ofl) 
were  uBifoaaly  fatal,  with  dmracteristic 
liver,  hmg,  and  gastoointestaal  dianges. 
Chronic  sdmiaistiation  of  3  mg/m* 
indene  for  106  days  caused  catalase 
inhibitionand  stimalatiott  of  Mood 
cholineeterase  in  rats,  but  no  effects 
were  obscrvadJn  rats  eayosed  at  O16 
mg/m*  (DyridaeviGh,  as  died  in  ACGIH 
l9iB.p.9»). 

OSHA  is  proposing  a  IV<  of  19  ppm 
TWA  far  faadane.  Tbe  Agency 
preliminarily  ooadudes  diat  this  level 
will  reduce  Hw  risk  of  irritation, 
pulmonary  sffsets,  aad  qrstamie  tooddty 
that  may  ooear  when  weckers  we 


exposed  to  indene  at  the  levels 
permitted  by  the  absence  of  any  OSHA 
pennissible  exposure  limit.  The  health 
evidence  forms  a  reasonable  basis  for 
proposing  a  new  limit  for  indene.  At  the 
time  of  the  final  rule,  OSHA  wHl 
promulgate  a  new  limit  if  the  Agency 
determhies  tfiat  this  Hrait  will 
subitentfaUy  reduce  significant  risk. 

IODOP(»M 

CAS:  7fr-l7-«  Cliamic^  Fannuia:  CHh 

H.S.  No.  1214 

OSHA  has  no  cuneni  limit  for 
iodofam.  The  ACIGH  has  estsblisfaed 
an  0  hour  TWA  limit  of  OJ  ppm  for  this 
yellow-graen  powrder  or  crystalline  solid 
with  a  pungent  odor. 

The  suhentwneoHS  IA»  for  rabbits  is 
50  mg/kg.  and  the  oral  LDu>  for  iodoform 
in  dolps  is  1000  o^i/kg  flCntob  snd  Plaa 
1962).  These  aathars  mse  report  that,  on 
a  molar  bads,  iodoform  has  an  acute 
toxicily  in  mice  dmflar  to  that  (rf  Biethyl 
iodide;  this  oondusMm  is  based  on 
parameters  of  lediajity,  baiWturete 
sleepag  Mtate,  and  brtmsn^ihalein  (BSF) 
retention  time.  An  NCI  bioassay  (1978a) 
of  iodoform  faidicates  dmt  tin  substance 
is  not  cananogsnie  nor  of  high  systemic 
toxicity.  aMKmgb  histapathok)gical 
exaadnation  of  laboratory  animals  was 
inadequate. 

No  human  data  are  available  for  diis 
compound. 

OSHA  is  propodng  an  8-bour  TWA 
limit  of  0.6  ppm  for  iodoform,  bcned  on 
the  proposed  limit  for  methyl  iodide  (2 
ppm  TWA):  these  limits  are  oomparabis 
on  a  molar  iodine  basis.  The  health 
evidence  forms  a  reasonable  basis  far 
proposing  a  new  limit  for  iodoform.  At 
the  time  of  the  final  rule,  OSHA  will 
promulgate  a  new  limit  if  the  Agency 
determines  that  thto  Umil  wiH 
substantially  reduce  significant  risk. 

ISOBUTYL  ALCOHOL 

CA&  78-aS-^  rhsmlrsi  Forvula: 

HS.  No.  1210 

OmA  cnrrendy  has  a  limit  of  100 
ppm  as  an  BhoarTWA  for  isobntyl 
alcohd.  The  ACGIH  recommends  a  limit 
of  50  ppm  TWA  for  diis  flammable, 
refractive,  odorless  Hquid. 

limited  inhalation  studies  have 
rQ)ortod  a  somewhat  hi^er  acute 
toxidty  for  isobutyi  alcohol  than  for  n- 
butyl  alcohol  (which  has  an  ACGIH 
ceiUng  t)S  SO  ppm)  (Smsrth,  Carpenter, 
and  Weil  1051;  Smyth.  Carpenter.  Weil, 
and  Pozzani  1S64).  A  4-hour  LCm  of  8000 
ppm  has  been  reported  in  rats  for 
isobntyl  aloohoL  Ingestion  studfes  in 
rabbits  have  iqwrted  an  acute  oral 
toxicity  of  S.7S  g/kg  for  isobutyi  alcohol 
(Smyft.  Garpenter.  and  Well  ISS; 
SnqriSi.  Carpenter,  Weil,  andJ^ozzani 
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1954).  The  dermal  LOk«  is  4.2  g/kg 
(Stoklnger  1976).  Weese  (1928)  reported 
that  the  narcotic  inhalation  dose  over  a 
total  of  136  hours  is  6400  ppm  in  mice. 
Slight  changes  in  the  liver  and  kidneys 
were  reported,  but  no  fatalities  occuned 
after  repeated  narcotizing  doses  (Weese 
1928). 

The  effects  of  liquid  isobutyi  alcohol 
on  the  human  eye  appear  to  be 
comparable  to  tiiose  of  n-butanol;  no 
data  are  available  on  ocular  exposure  to 
the  isobutyi  alcohol  vapor.  Dermal 
application  of  isobutyi  alcohol  has 
cajased  slight  erythema  and  hyperemia 
in  humans  (Sdiwartz  and  Tulipan  1939; 
Oettel  1936). 

OSHA  is  pn^osing  to  reduce  the 
current  8-hour  TWA  PEL  of  100  ppm  to 
50  ppm  for  isobutyi  alcohol.  The  Agency 
preliminarily  concludes  that  a  50-ppm 
limit  will  reduce  the  risk  of  skin 
irritation  associated  with  exposures  to 
concentrations  below  those  permitted 
by  die  current  OSHA  PEL.  The  health 
evidence  forms  a  reasonable  basis  for 
proposing  a  revision  to  this  leveL  At  die 
time  of  the  final  rule,  OSHA  will 
establish  a  new  limit  for  isobutyi  alcohol 
if  the  Agency  determines  that  this  limit 
will  substantially  reduce  significant  risk. 

ISOOCTYL  ALCOHOL 

CAS:  28952-21-6:  Chemical  Formula: 

Ctt(CHi).CH(CtH,)CHiOH 
H.S.  No.1220 

OSHA  currently  has  no  limit  for 
isooctyl  alcohol.  The  ACGIH 
recommends  a  TLV-TWA  of  50  ppm, ' 
with  a  sldn  notation,  for  this  colorless 
liquid  mixture. 

The  single-dose  oral  LDms  reported 
for  rats  and  mice  are  between  3.2  and 
6.4  g/kg;  intraperitoneal  injection  LOmS 
for  these  spedes  range  from  less  than 
0.4  g/kg  to  1.6  g/kg  (Hodge  1943;  Fassett. 
as  cited  in  ACGIH  1988.  p.  332).  The 
dermal  LDko  for  the  guinea  pig  is  greater 
than  10  ml/kg  (Fassett  as  dted  in 
ACGIH  ISea,  p.  332).  Moderate  skin 
irritation  from  exposure  to  isooctyl 
alcohol  has  also  been  reported.  Rats  and 
rabbits  have  shown  skin  irritation  at 
exposure  levels  ranging  from  1.7  to  3.34 
ml/kg  (Smydi  et  al.  1989).  Fassett  (as 
cited  in  ACGIH  1986.  p.  332)  also 
reported  no  fatalities  in  rats  after  an  8- 
hour  inhalation  test  at  235  ppm. 

OSHA  is  proposing  an  8-hour  TWA 
PEL  of  SO  ppm.  widi  a  skin  notation,  for 
isoootyl  alcohol  The  Agency 
prelhninarily  concludes  that  these  Ihnito 
will  reduce  the  risk  of  skin  irritati<m  and 
dermal  absorption  potentially 
associated  writh  exposure  to  this 
substance  at  the  levels  permitted  in  the 
absence  of  any  OSHA  limit.  The  healA 
evidence,  forms  a  reasonable  basis  for 
proposing  a  new  limit  for  isooctyl 


alcohol  At  the  time  of  the  final  rule, 
OSHA  will  -promulgate  a  new  bmit  ii  the 
Agency  determines  that  this  limit  will 
substantially  reduce  significant  risk. 

n-ISOPROTYLANILINE 

CAS:  Ma-a8-7:  Cliemical  Formula: 

C(tU<HCH(CH.)i 
H.S.  No.  1229 

OSHA  currently  has  no  limit  for  n- 
isopropylaniline  The  AC9IH 
recommends  a  TLV-TWA  of  2  ppm, 
with  a  skin  notation,  for  this  liquid 

The  oral  IDm  for  rats  exposed  to  n- 
isoprop^aniline  is  between  0.25  and  0.5 
g/kg.  Sli^t  irritation  of  the  skin  and 
eyes  has  been  Exported  in  animals  as  a 
result  of  direct  contad  with  this 
chemical  (Dow  Chemical  Company,  as 
cited  in  ACGIH  1986,  p.  338).  No  other 
data  concerning  chronic  toxicity  or 
human  exposure  are  available  (ACGIH 
1086,  p.  336). 

Chemical  analysis  shows  n- 
isopropykniline  to  have  toxicologic 
properties  similar  to  those  of  its  parent 
compound,  aniline.  The  oral  LDkos  for 
the  two  chemicals  are  approximately 
equal.  The  ACGIH  has  established  the 
2-ppm  TLV-TWA  for  n-isopropylaniline 
on  the  basis  of  structural  analogy  with 
aniline  (which  has  a  2-ppm  TLV-TWA) 
and  n,n-dimethylaniline  (which  has  a  5-   . 
ppm  TLV-TWA  and  a  10-ppm  STEL); 
exposure  to  these  substances  has  been 
shown  to  cause  hemolytic  and  central 
nervous  system  effects  in  animals  and 
humans.  These  substances  are  also  toxic 
when  absorbed  through  the  skin. 

OSHA  is  proposing  an  8-hour  PEL  of  2 
ppm  for  n-isopropylaniline,  with  a  skin 
notation.  The  Agency  preliminarily 
condudes  that  this  limit  will  protect 
exposed  workers  from  the  risk  of 
irritation  and,  by  analogy  with  aniline, 
of  systemic  and  hemolytic  effects 
caused  by  inhalation,  ingestion,  or 
dermal  absorption.  The  health  evidence 
forms  a  reasonable  basis  for  proposing  a 
new  limit  for  n-isopropylanHine.  At  the 
time  of  the  final  rule,  OSHA  will 
promulgate  a  new  limit  if  the  Agency 
determines  that  this  limit  will 
substantially  reduce  significant  risk. 

KETBNE 

CAS:  46S-61-4;  Chemical  Formula: 

CH,=C=0 
H.S.  No.  1231 

OSHA  has  a  current  8-hour  TWA  timit 
of  0.5  ppm  for  ketone.  The  ACGIH 
recommends  a  TLV-TWA  of  0.5  ppm 
and  a  TLV-SIEL  of  1.6  ppm  for  Uiis 
colorless  gas  with  a  sharp,  penetrating 
odor. 

Ketone  is  highly  irritating  to  the 
reqtiratory  tract  (MendenhaU  and 
Stokingsr  1950).  and  die  effects  of  its 
.action  are  delayed  (Treon,  Sigaran, 
Kitzmiller  et  al  1949).  MendenhaU  and 


Stokinger  (1969)  have  reported  a  10- 
minute  LCm  for  mice  of  17  ppm.  Chronic 
exposure  at  1  ppm  for  6  months  on  a 
schedule  (rf  6  hours  daily,  5  days  per 
week,  was  tolerated  by  animals  of 
several  spedes  (MendenhaU  and 
Stokinger  1960,  as  dted  in  ACGIH  1986, 
p.  341).  Similar  results  have  been 
reported  in  monkeys  exposed  repeatedly 
(55  exposures)  for  7  hours  (Treon, 
Sigmon.  Kitzmiller  et  al.  1949).  Evidence 
strongly  suggests  that  die  development 
of  emphysema  and  fibrosis  may  occur  in 
individuals  who  have  developed  a 
tolerance  to  the  acute  effects  of  ketene 
exposure  (Stokinger.  Wagner,  and 
Dobrogarski  1957). 

OSHA  proposes  an  8-hour  TWA  PEL 
of  0.5  ppm  and  a  15-minute  STEL  of  1.5 
ppm  for  ketene.  The  Agency 
preliminarily  condudes  that  workers 
exposed  to  this  hi^y  irritating  and 
toxic  gas  are  at  risk  of  developing 
respiratory  irritation,  pulmohary  edema, 
and  other  severe  pulmonary  effects. 
OSHA  believes  that  these  limits  will 
substantially  reduce  this  risk.  Hie  health 
evidence  forms  a  reasonable  basis  for 
proposing  a  revision  to  this  level.  At  the 
time  of  the  final  rule,  OSHA  will 
establish  a  new  limit  for  ketene  if  the     - 
Agency  determines  that  this  limit  will 
substantially  reduce  significant  risk. 

METHACRYUC  ACID 

CAS:  79-41-4;  Chemical  Formula: 

CHi=C(CH,)COOH 
H.S.  No.  1244 

OSHA  currently  has  no  limit  for 
methacrylic  add.  The  ACGIH 
recommends  a  TLV-TWA  of  20  ppm  for 
this  substance.  Methacrylic  add  is  a 
liquid  with  an  acrid,  disagreeable  odor. 

The  primary  toxic  hazard  associated 
with  exposure  to  methacryUc  add  is 
irritation,  although  the  degree  of 
irritation  frxnn  exposure  to  this 
substance  is  significanUy  less  than  that 
from  acrylic  add  (ACGIH  1986.  p.  362). 

Direct  contact  of  methacrylic  add 
with  the  skin  or  eye  can  cause  corrosion 
of  the  skin  or  blindness.  In  rabbits,  the 
skin  absorption  LDt»  for  methacrylic 
acid  is  as  to  1  g/kg  (Dow  Chemical 
Company,  as  cited  in  ACC^H  1986.  p. 
362).  Rats  exposed  by  inhalation  to 
approximately  1000  ppm  methacrylic 
acid  exhibited  eye  irritation  (Dow 
Chemical  Company,  as  cited  in  ACGIH 
1986,  p.  362).  Rats  exposed  to  300  ppm 
for  6  hoars  daily  for  20  days  showed 
sli^t  congestion  of  the  kidneys  (Gags 
1970).  . 

Medical  reports  of  acute  exposures  (at 
concentrations  of  up  to  113  ppm)  in  an 
industrial  setting  revealed  no 
respiratory  symptmns;  however,  ridn 
reqwnses  and  a  "evere  corneal  bum 
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were  reported  (Dow  Chemical  Company, 
as  cited  in  ACGIH  1986,  p.  362). 

OSHA  is  proposing  a  PEL  of  20  ppm 
as  an  8-hour  TWA  for  this  substance. 
The  Agency  preliminarily  concludes  that 
this  limit  will  protect  workers  from  the 
risk  of  severe  eye  and  skin  irritation 
potentially  associated  with  exposure  to 
methacrylic  acid  at  the  levels  permitted  ' 
by  the  absence  of  any  OSHA  limit.  Hie 
health  evidence  forms  a  reasonable 
basis  for  proposing  a  new  limit  for 
methacrylic  acid.  At  the  time  of  the  final 
rule.  OSHA  will  promulgate  a  new  limit 
if  the  Agency  determines  that  this  limit 
will  substantial^  reduce  siguficant  risk. 

4-MFrHOXYPlffiNOL      ..  -^W^^^^"^^^. 
CAS:150-76-«:CheniiG«lPonnBla:  1 

CH>OC(H.OH 

US.  No.  1247 

i' 

OSHA  currently  has  no  limit  for4-l 
methoxyphenol.  The  ACGIH  - 
recommends  a  TLV-TWA  of  5  mg/m* 
for  ^8  solid  substance.       ~    - 

In  rats,  the  (»al  LDb«  for  4- 
methoxyid)«iol  is  between  1  and  2  g/kg;  - 
the  skin  absorption  LOb*  is  reported  as 
greater  than  1  g/kg  in  rabbits.  Results  of 
a  2-month  dietary  study  demonstrated 
no  ill  effects  at  ai  ppmlapproximately 
SO  mg/kg/day).  EKrect  contact  of  4 
methojQfphenol  with  the  skin  or  eyes 
causes  bums  or  moderate  corneal  -   l. 
damage  (Hodge  et  al.  1949;  Dow    "■■    ['  :■: 
Chemical  Co.,  as  cited  in  ACGIH  1980,  p. 
367). 

To  reduce  the  risk  of  dermal  and 
ocular  effects  resulting  from  exposure  to 
4-methoxyphenol,  a  compound  similar  in 
chemical  structure  and  toxicity  to 
hydroquinone.  OSHA  is  proposing  a 
permissible  exposure  limit  of  5  mg/m'    . 
TWA.  The  Agency  preliminarily 
concludes  that  this  limit  will  protect 
workers  against  the  risk  of  dermal  and 
skin  effects  potentially  associated  with 
exposures  to  this  substance  at  the  levels 
permitted  in  the  absence  of  any  OSHA 
limit  The  health  evidence  forms  a 
reasonable  basis  for  proposing  a  new 
limit  for  4-methoxyphenol.  At  the-time  of - 
the  final  role,  OSHA  will  promulgate  a 
new  limit  if  the  Agency  determines  that 
this  limit  will  substantially  reduce 
significant  risk. 

METHYL  ACETYLENE-PRCM»ADIENE      ' 

MDCnntB  (MAPP) 
CAS:  74-89-7;  463-4&-0:  Chemical  Fonnula: 

CiHt  isomers 
H.S.  No.  1250 

OSHA  currently  has  a  standard  of 
1000  ppm  TWA  for  MAPP.  Tl»e  ACGIH 
also  recommends  an  6-hour  TWA  limit  ■ 
of  1000  ppm.  with  a  TLV-STEL  of  1290 
ppm.  MAI7  contains  58  percent  of  a 
mixture  of  propadiene  (a  colorless, 
unstable  gas  with  a  strong,  unpleasant 
odor)  and  methyl  acetylene  (a  colorless 


gas  with  a  sweet  odor);  the  balance  of 
the  mixture  consists  of  paraffinic  and 
olefinic  Ci  and  C4  hydrocarbons. 

Tests  of  rabbits,  dogs,  and  guinea  pigs 
exposed  to  an  average  concentration  of 
5000  ppm  for  7  hours/ day,  5  days/week 
for  4  months  resulted  in  no  adverse 
health  effects  except  decreased  lung 
weights.  No  changes  at  all  were 
observed  in  animals  exposed  to  1000 
ppm  for  4  months  (Dow  Chiemioal  Cpn  u 
cited  in  ACGH 1986.  p.  888).  :     -  '^^  T  - 

On  the  basis  of  these  data,  which   ' 
show  MAPP  to  be  a  chemical  mixture  of  ' 
low  toxicity  in  experimental  animals, 
the  Agency  proposes  a  PB^  of  1000  ppm 
and  a  STEL  of  2250  ppm.  The  Agency 
preliminarily  concludes  that  both  of 
these  limits  are  necessary  to  ensxire  that 
workers  are  protected  and  that  good 
industrial  hygiene  practice  is 
maintained.  The  health  evidence  forms  a 
reasonable  basis  for  proposing  a 
revision  to  this  level.  At  the  time  of  die 
final  rule,  OSHA  wiU  establish  a  new 
limit  for  MAPP  if  the  Agency  deteimines 
that  this  limit  will  substantially  reduce 
significant  risk. 

METHYL  D^CETON 

CAS:  S0Z2-00-2  Chemieal  Pbnmtla: 

(CHiCHiPSO(a^Ji8C(t^ 
H.&NO.12S0  '.  ...        :  "/• 

OSHA  durrenf  l/hfis  no  fiAH  tor 
mediyl  demeton.  The  ACGIH 
recommends  a  TLV-TWA  limit  of  0.5 
mg/m*,  with  a  skin  notaticNn.  Metfa^ . 
demeton  is  an  oily,  colorless  to  pale- 
yellow  liquid  with  an  unpleasant  odor. 

Methyrdiemeton  is  reported  to  have 
an  oral  UXo  value  of  40  to  65  mg/kg  for 
the  thioh)  isomer  and  150  to  250  mg/kg 
for  the  thiono  isomer.  Both  isomers  form 
sulfoxide  or  sulfone.  with  an  oral  LO^ 
similar  to  that  of  the  parent  compounds 
(Duboia  and  Plazak  1962;  Heath  and 
Vandekar  1965;  Khmmer  and  Maff  1955). 
In  solution  or  storage,  methyl  demeton 
may  form  alkyl  sulfonium  compounds  of 
very  high  intravenous  toxicity  and  an 
oral  LDm  of  10  to  20  mg/kg.  Derteat 
toxicity  is  reported  to  be  moderate,  with 
eri  LDm  of  approxittaatiely  400  mg/kg 
(He^th  and  Vandekar  19681. 

In  humans,  methyl  demeton  causes 
changes  in  intraocular  pressure,  and 
acute  poisonings  produce  nausea, 
headache, 'dizziness,  vomiting,  and 
hyperemia  of  the  nasal  mucosa.  Chronic 
exposure  causes  hyperemia  of  the 
respiratory  organs  and  inner  ear 
irritation  (Dugel'nyy  1971;  Rasuleva 
1970). 

OSHA  is  proposing  an  8-hour  TWA 
for  methyl  demeton  of  0.5  mg/m',  with  a 
skin  notation.  The  Agency  preliminarily 
concludes  that  this  Umit  will  protect 
workers  fivm  the  risk  ot  ocular  and 
nasal  irritation  and  pulmenaiy  effects 


potentially  associated  with  exposure  to 
this  substance  at  the  levels  permitted  by 
the  absence  of  any  OSHA  limit.  The 
health  evidence  forms  a  reasonable 
basis  for  proposing  a  new  limit  for   ' 
methyl  demeton.  At  the  time  of  the  final 
rule.  OSHA  will  promulgate  a  new  limit 
if  the  Agency  determines  that  this  limit 
will  substantially  reduce  significant  risk. 

MBTHYL  EHIYL  KETONE  PBROXSm 
CA8:.133a^23-4:  Cbemicai  Pomiula:  C.Hi«0»  - 

orC.Hi.0. 
H.8.  Na  1267 

O^HA  currently  has  no  limit  for 
methyl  ethyl  ketone  peroxide  (ME)a>). 
Hie  AG6IH  recommends  a  ceiling  limit 
of  0.2  ppm.  MEKP  is  sold  commercially 
as  a  colorless  liquid  mixture  of 
approximately  60  percent  MSXP  end  40 
percent  diluent  to  reduce  MEKP'a 
sensitivity  to  shock.    -  "'  -'  --^  ■ 

In  mice  and  rats,  the  4-hour  LGws  for 
MEKP  have  been  reported  to  bie  170  ppm 
and  200  ppm.  respectively;  by 
in^aperitoneal  injection,  the  LDm  in  rats 
is  65  mg/kg.  and  the  oral  LDko  in  this 
species  is  484  mg/kg  (Floyd  and 
Slokinger  1968).  The  same  authors  report 
diat  MEKP  is  irritating  to  the  eyes  and 
skin.  In  addition,  the  effects  of  MEKP 
exposure  are  cumulative;  rats  died  or 
showed  merited  evidence  Of  Cumulative  ' 
effects  both  orally  and  intraperitoneally 
after  7  weeks  of  3-day/week  doses  of 
MEKP  tb{|t  were  20  percent  of  the  LD^     . 
level  (Floyd  and  Stokinger  1958). 
Inhalation  of  vapors  produced  petechial 
and  gross  hemorrhages  of  the  lungs  in 
rats  after  4-hour  exposures;  liver  and 
kidney  damage  was  also  observed  by 
these  authors.  Acute  high-level 
exposures  have  caused  nasal  porphyrin 
exudate  in  rats.  Although  MEKP  caused 
methemoglobin  formation  in  rats,  low- 
level  chronic  exposures  did  not  cause 
this  effect  (Floyd  and  Stokinger  1958). 

OSHA  is  proposing  a  ceiling  limit  of 
0.2  ppm  for  methyl  ethyl  ketone 
peroxide.  The  Agency  prelbninarily 
concludes  that-  this  limit  will  protect 
woricers  against  the  risk  of  eye  and  skin 
irritation,  kidney  and  liver  damage;  and 
ihe  cumulative  effects  potentially 
associated  with  exposure  to  diis 
substance  at  the  levels  permitted  in  the 
absence  of  any  OSHA  limit.  The  health 
evidence  forms  a  reasonable  basis  for 
proposing  a  new  limit  lor  methyl  ethyl 
ketone  peroxide.  At  the  time  of  the  final 
rule.  OSHA  will  promutlgate  a  new  Unfit 
if  the  Agency  determines  that  this  limit 
will  substantially- reduce  significant  risk. 

MBFHYLPORMATE        ' 

CAS:  107-31-^;  Chemical  Formuhu 

HGOOCH) 
H.S.  No.  1258 
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O^IA  has  a  currrait  limit  of  100  ppm 
TWA  for  methyl  formate.  The  ACGIH 
also  recoomiends  an  8-hour  time- 
weighted  avoage  of  100  ppm.  with  a 
TLV-STBL  of  150  ppm.  Metiiyl  formate 
is  a  flammaltle.  coloriess  liquid  with  an 
agreeable  odor. 

Methyl  fbnnate  causes  nose  and  eye 
irritation,  vomiting,  incoordination, 
narcosis,  and  death  in  guinea  pigs 
exposed  at  high  concentrations 
(Schrenk.  Yant.  Chomyak,  and  Patty 
1936).  A  5-percent  concentration  was 
fatal  in  20  to  30  minutes,  a  1.5-  to  2.5- 
percent  concentration  was  dangerous  in 
30  to  60  minutes,  and  a  0.5-percent 
concentration  (5000  ppm)  was 
considered  the  maximum  concentration 
tolerable  for  a  OO-minute  period  without 
serious  consequences.  Lehmaim  and 
Fluiy  (1943)  observed  that  inhalation  of 
1.02  percent  metfajd  formate  for  2  to  3 
hours  caused  pulmonary  edema  {md 
death  in  cats;  a  concetitration  of  1600 
ppin  resulted  in  hmg  inflammation  after 
1  hour  (1943).  Guinea  pigs  died  when 
exiioeed  bf  faiiuilalton  to  2^  percent 
metl^  faraate  (Ldunaim  and  Flury 
1043). 

In  studies  of  methyl  formate  exposure 
in  humans,  van  Oettmgen-reported  that 
exposed  worioeas  showed  temporary 
blindness,  noiooais.  mucous  nsemlvane 
irritation,  and  dy^MKa  (1960).  FaUiall 
(1957)  has  reported  that  methyl  formate 
was  more  irritating  than  eitfaw  mediyl  or 
ethjd  acetate  (19B7). 

OSHA  is  praposiag  holt  a  15-ainnte 
STEL  of  ISO  ppm  and  an  8-hour  PEL  of 
100  ppm  TWA  to  peevent  the  risks  of 
irritation,  narcotic  effects,  and 
pulmonary  damage  potentially 
associated  with  esqMMiire  to 
concentrations  of  methyl  formate  even 
^or  short  periods  (one  hour  or  more).  Hie 
health  evidence  forms  a  reasonable 
basis  for  proposing  a  revision  to  this 
level  At  the  time  ef  the  final  mle,  OSHA 
will  establish  a  new  limit  for  methyl 
formate  if  the  Agency  deteimines  that 
this  limit  will  substanti^y  reduce 
significant  risk. 

METHYL  IODIDE 

CAS:  74-«-4:  Chemical  Foraiula:  CF^I 

H.S.  No.  12S9 

OSHA  currently  has  a  Umit  of  5  ppm 
TWA.  with  a  skin  notatioa.  for  met^ 
iodkle.  The  ACGIH  recommends  a  TLV- 
TWA  Iknit  of  2  ppm.  with  a  skin 
notatioa  for  oiethyl  iodide,  and 
classifies  it  as  a  siupected  human 
carcinogen  (A2}.  NIOSH  recommends 
reducing  exposure  to  the  lowest  fauible 
limit  and  alao  considers  this  diemical  a 
carcinogen.  Mediyl  iodide  is  a  colorless, 
sweet-wneBlng  liquid  that  turns  yeUow, 
red,  or  brown  when  exposed  to  ugbt  and 
moisture. 


Methyl  iodide  has  been  reported  to 
have  an  UOko  in  rets  of  150  to  200  mg/kg; 
liver  damage  was  evident  after  these 
lethal  ejqiosures  (Kutob  and  Plaa  1960). 
Fifteen-minute  exposures  to  3600  ppm 
were  fatal  in  rats  (Chambers  et  al.  1950. 
as  dted  in  ACGIH  1966,  p.  399).  and 
Badiem  (1927,  as  cited  in  ACGIH  1986. 
p.  399)  has  reported  that  metiiyl  iodide  is 
6  times  as  toxic  in  mice  as  methyl 
bromide.  Inhalation  studies  have  shown 
eye  irritation  and  depressed  body 
weight  in  rats  as  a  result  of  14-week 
exposures  to  30  and  80  ppm  (Black  et  aL 
1984).  The  same  authors  observed 
fataUties  in  rats  widiin  4  weeks  of 
exposure  to  143  ppm;  10  ppm  was 
reported  to  be  a  no-ef!iect  level. 

In  industry,  fotalities  have  occurred 
from  methyl  iodide  poisoning  in 
chemical  woricen  (Garland  and  Camps 
1945;  Appd.  Galen. 'O'Brien,  and 
Sehoenfeldt  1975).  The  exposure  levels 
associated  with  diese  fatal 
overexposures  are  not  known,  hovraver 
(ACGIH  1986.  p.  390). 

In  tests  of  carcinogenicity,  methyl 
iodide  produced  local  sarcomas  in  rats 
injected  subcutaneously  and  lung 
tumors  in  mice  given  intraperitoneal 
injections  (Druocr^.  Kruse.  Preussman 
et  al.  1970;  Poirer.  Stoner.  and  Shimkin 
1975).  These  cazcinogenlc  effects 
occurred  at  a  dosage  approximately 
equivalent  to  a  daily  8-hour  exposure  to 
20  or  25  ppm  for  an  adult  human 
(ACGHl9ee.p.399). 

OSHA  proposes  an  ^hour  TWA  limit 
of  2  ppm.  widi  a  skin  notation,  for 
methyl  iodide.  The  Agency  preliminarily 
concludes  that  dwse  limits  will  protect 
workers  from  die  risk  of  irritation,  liver 
and  kidney  damage,  and  potential 
carciQogenicity  associated  widi 
exposure  to  methyl  iodide  in  the 
workplace.  The  heeltfa  evidence  forms  a 
reasonable  basis  for  proposing  a 
revision  to  this  level.  At  the  time  of  the 
final  rule.  OSHA  will  establish  a  new 
limit  for  meth3rl  iodide  if  the  Agency 
determines  thet  diis  limit  will 
substantially  reduce  significant  risk. 

METHYL  ISOAMYL  KETONE 
CAS:  llO-U-ft  Chemical  Foraiula: 

CH>COCH(CA)s 
H.S.  1200 

OSHA  currently  has  no  Itanit  for 
methyl  isoamylketone  (MIAK).  Hie 
ACGIH  has  establishsd  an  8-hour  TLV- 
TWA  of  50  ppm.  NIOSH  recoaunends  a 
5(Hipm  TWA  limit  few  KOAK.  Mediyl 
isoam^  ketone  is  a  ootoriess,  dear 
liquid  with  a  irieasant  odor. 

The  oral  LDbo  valae  of  nethyl  isoamyl 
ketone  in  rats  is  1.67  g/kg  (Smyth  et  aL 
1962).  No  data  relating  exposure  levels 
to  specific  effects  in  humans  have  been 
reported.  However,  Uie  ACGIH  (1986.  p. 


400)  believes  tiiat  MIAK  is  likely  to  be 
more  irritating  and  a  more  potent 
narcotic  than  is  the  case  for  meth^ 
isobutyl  ketone. 

Tlie  NIO^  criteria  document  on  the 
ketones  states  that  "because  methyl 
isoamyl  ketone  contains  one  more 
carbon  atom  than  does  methyl  isobutyl 
ketone,  methyl  (isoamyl)  ketone  might 
produce  irritation  and  narcosis  at 
concentrations  at  least  as  low  as  those 
at  which  metiiyl  isobutyl  ketone 
produces  these  effects."  and  NIOSH 
thus  recommends  a  50-ppm  TWA  for 
MIAK.  corresponding  to  NIOSITs 
recommendation  for  methyl  isobutyl 
ketone  (NIOSH  1978). 

OSHA  is  proposing  an  8-hour  TWA 
limit  of  50  ppm  for  methyl  isoamyl 
ketone.  The  Agency  preliminarily 
concludes  that  this  limit  will  protect 
woricers  against  tiie  risk  of  narcotic  and 
irritant  effects  potentially  associated 
with  exposure  to  MIAK  at  the  levels 
permitted  in  the  absence  of  any  OSHA 
limit.  The  health  evidence  forms  a 
reasonable  basis  for  proposing  a  new 
limit  for  methyl  isoamyl  ketone.  At  the 
time  of  the  final  rule.  OSHA  will 
promulgate  a  new  limit  if  the  Agency 
determines  that  this  limit  will 
substantially  reduce  significant  risk. 

METHYL  ISOPROPYL  KETONE 
CAS:  S6»-ao-4:  Chemical  Fonnula: 

(CHi)iCHCOCl^ 
H.S.  No.  1282 

OSHA  currently  has  no  limit  for 
methyl  isopropyl  ketone  (MIPK).  The 
ACGIH  recommends  a  TLV-TWA  of  200 
ppm.  Methyl  isopropyl  ketone  is  a 
colorless,  flammable  Uquid. 

Animal  studies  have  shown  MIPK  to 
have  an  acute  toxicity  somewhat  greater 
than  that  of  diethyl  ketone  and 
somewhat  lesser  than  that  of  di-n-propyl 
ketone  or  methyl-n-propyl  ketone 
(ACGIH  1986.  p.  406).  Rats  exposed  for  4 
houra  at  a  concentration  of  S700  ppm 
died  (NIOSH  1977).  Other  daU 
concerning  the  inhalation  toxicity  of 
MIPK  are  lacking. 

OSHA  proposes  a  limit  of  200  ppm 
TWA  for  methyl  isopropyl  ketone.  The 
Agency  prelimhaarily  concludes  that  this 
limit  will  protect  workers  against  the 
risk  of  irritation  anociated  with 
exposure  to  this  (and  other)  ketone(s)  in 
the  workplace  at  the  levels  permitted  by 
the  absence  of  any  OSHA  limit.  The 
health  evidence  forms  a  ressonable 
basis  for  proposing  a  new  limit  for 
mediyl  isopropyl  ketone.  At  the  time  of 
the  final  rule.  OSHA  will  promulgate  a 
new  limit  if  die  Agency  detennines  that 
this  limit  will  substantially  reduce 
significant  lisL 
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METHYL  PARATHIQN 

CAS:  2S8-00-Q:  Chemical  Pomiula: 

Cai»NO»P&    i.-w        1 
HS.  Na  128S       ..  ,,.  , ,,  „.,  . ,  ,  . 

OSHA  currently  ha»  n»  Umit  for 
methyl  parathion.  The  ACGIH 
recommends  a  TLV-TWA  of  02  mgjm*. 
with  a  skin  notation.  NIOSH 
recommends  a  TWA  of  0.2  mg/m*  and  a 
skin  notation  for  methyl  parathion. 
Methyl  parathion  is  a  tan  to  brown 
liquid  with  a  pungent  odor  like  that  of 
gariic;  - 

Methyl  paratUoo  is  an 
acetylcholinestarase  inhibitor,  and 
excessive  exposure  can  cause  sweaiiii^ 
salivation,  diarrhea,  bradycardia, 
bronchoconstriction,  muscle  1 

fasdculations,  and  coma.  Methyl 
parathion's  acut/e  oral  LDbo  for  male  rats 
is  almost  identical  to  that  of  parathion, 
i.e.,  10  to  25  mg/kg:  for  female  rats,  the 
UXo  is  24  mg/kg.  or  approximately  one- 
sixth  that  of  parathton.  By  the  dermal 
route,  methyl  parathion  is  much  less 
toxic  than  parathion.  with  cm  LDu  of  67 
mg/kg  in  rats  of  both  sexes  (Hayes,  as 
cited  fai  ACGIH  ISBe,  p.  407). 
Erythtodyte  chclki^terase  activity  was 
tnhibitAdindags  fed  tb^Kkirt  parethioD 
for  i2w«a(i  tfji^it^ewTa^otidlntio 
ai^woxittate^  ?r  tai)fda|h  taiUbKon  itf 
b©th  plaMDa  Mij-tfyitedJ^  -  ~  •     *    • 
^otesaftiaiBa^W^^teMrtBWit*^"^ 
doseraTTd  nie/rivy/wrtiho^-  •  *  o-  *  * -jt, 
acGpim«ytteillaess^^fWfly«|H»  et  J 
lOGB).  Si|0t  fetf^ing/da^flwiiiMV 
parafhlfdi  for  12  weeks  riiowed  no ' 
effects  from  such  exposittes  rWillianw  et 
al.}.  Lifetime  feedu^  studies  of  rats  and 
mice  fed  diets  containing  methyl 
parathion  conceiltrations  of  up  to  40 
ppm  and  up  to  125  ppm,  respectively, 
produced  no  evidence  of  cancer  (NQ 
1979). 

Plasma  and  erytiirobyte 
choUnesterase  levels  did  not  differ  by 
more  than  20  percent  in  subjects 
exposed  at  7, 7JS,  8,  or  9  mg/man/day. 
compared  with  controls  (Moelier  and 
Rider  1903).  Tiess  and  associates  (1982) 
have  reported  a  case  of  protracted 
methyl  parathion  poisoning  resulting, 
from  both  percutaneous  and  inhalation 
exposurs:  Ddlle  and  Smith  (1964) 
attribute  the  long-term  neaip-{Mydiiatric 
iUness  of:  two  pilots  to  exposure  to 
methyl  parathkm  and  otfier 
choUnesterase-inhibiting  agents.  Chronic 
exposure  to  small  doses  of  methyl 
parathion  have  not  caused  chromosomal 
effects  (DeCassia  Stecco  et  al.  1982). 

OSHA  proposes  a  Umit  of  a2  mg/ia* 
TWA  for  methyl  parathion,  with  a  skin 
notation.  The  Agency  preliminarily 
concludes  that  Uub  limit  vrill  protect 
workers  against  the  lirii  of 
acetylcholLMsterase  inhibitioDi 
potentiaUy  associated  %vith  woriq>Iaoe 


exposures  at  t|ie  levels  persrittedin  the 
absence  of  any  OSHA  hrajt  The  skin - 
notation  will  protect  workers  from  the 
risk  of  percutaneous  absorption  of  this 
substance.  The  health  evidence  forms  a 
reasonable  basis  for  proposing  a  new 
limit  for  methyl  parathipn.  At  the  time  of 
the  final  rule,  OSHA-will  promulgate  a 
new  limit  if  the  Agency  determines  that 
this  limit  will  substantially  reduce, 
significant  risk. 

METHYLCYCLC»ffiX>WB 

CAS:  166-87-2;  Cheiriical  Poinhila:  CtHm 

H.S.1268 

(OH^iA  has' a  current  6-hpur  TWA  Umit 
pt  sod  ppm  for  metilyk^clohsxaae.  The 
ACGIH  recommends  a  limit  of  400  ppm 
TWA  for  this  colorless  liqidd. 

Lehmann  and  Flury  (1943)  indicate 
that  the  acute  toxicity  of 
methylcydohexane  is  greater  than  that 
of  heptane  but  less  thaii  that  of  octane. 
Lazarew  (1929)  foimd  that  a  2-hour 
exposure  to  a  concentration  of  7S601O 
10,000  ppm  caused  pirbstration  in  iniee, 
and  exponire  to  10,-ddO  to  12.509  i^im 
canned  death.  TrebAtCnhchfiekl,  and 
Kitxndller  (l943)t^rted  tbat  exposure 
to,  1200  pi^  ba4iip.efl^  iJB  rabbits,  and 
prolonged  e90J>nii^J^  STQjfmi  bad  ooi  : 
dEtect  id  mdlMeysVM^yiii^ci^^cajRe'a 
^pl^c^ects  M  a^aiUs  hisam 
tI^^Mie'{^f^dQhextuie;.thiBliywai^        '. 

;^  :t^SHA  jsopoa«^uii4ie^ 
1Af  400  ppm  for  methykytlobexaiie.  The 
Agency  preliminarily  ctmcludes  that  this 
UiDit  wiU  protect  woricera  against  the 
risk  of  iiritatioU  associated  with 
exposure  to  methylcydohexane  and 
other  aUcycUc  hydrocarbons  at  the 
levels  permitted  by  the  current  OSHA 
limit.  The  health  evidence  forms  a 
reasonable  basis  for  proposing  a 
revision  to  this  level.  At  the  time  of  die 
final  rule,  OSHA  will  establish  a  new 
Umit  for  methylcydohexane  if  the 
Agency  deterntines  that  dus  Umit  wiU 
substantially  reduce  significant  risk. 

2-METHYLCYCLOPENTADIENYL  ' 
MANGANESE  TRICARBONYL 

CAS:  12106-13-3;  Chemical  Pomola: 
(CHi)C»H,-Mn{CO)i 

RS.Nal271- 

O^iA  currently  has  Jio  Umit  for  2- 
methylcyd(q}entadienyl  maBgannie 
tricarbonyl  {Clr-2).  The  ACGIH 
recomnnends  a  TLV-TWA  of  0.2  mg/n*, 
as  manganese,  with  a  skin  notation.  Ct- 
2  is  a  dark  orange  Uquid  with  a  faintly  . 
pleasant  odoR  it  is  a  coaaplex  organic 
compound  containing  about  2S  percent 
manganese  by  weight 

2-Metiiyl^d^>ent8dimylitln 
tricarbonyl  is  hi^^toxic  in  its 
concentrated  form,  causing  adverse 
effects  primarily  on  the  central  nervous 


syaten.  it  is  s^ney^at  instating  to  the 
'  iiyes'butskia  centaet  does  riot  produce 
irritation  Of  sensitizatlcm.'  Gl-2  is  readily 
absorbed^hrough  the  skin  (ACGIH  1988. 
p.  387).  Anifflal  studies  indicate  diet  Gl- 

2  has  a  toxicity  similar  to  that  of 
tetraethyl  lead  and  is  hi^y  tosAc  by  aH 
routes  of  exposure  tU;S.  Navy  Smoke 
Abatement  Additive,  as  died  in  ACGIH" 
1986.  p.  387). 

'  'The  single-dose  oral  LDb«  for  rats  is  i23 
or  39  mg/kg.  depending  on  sex.  The  skin 
Uko  for  rabbits  is  1692±14S  mg/kg,  and 
the  1-hour  inhalation  LCm  for  ratals 
about  350  mg/m^  (The  Ethyl 
Corporation.  asTited  in  ACGIH  1986,  p. 
387).  Toxic  exposures  by  all  routes 
produce  rapidly  appearing  symptoms  of 
mild  exdtement,  hyperactivity,  tremors, 
severe  donic  spasms,  weakness, 
respiratory  distress,  and  occasional 
doniic  convulsions,  foUowed  by  terminal 
coma  (U'S.  Navy  Smoke  Abatement 
Additive,  as  died  in  ACGIH  1988.  p. 

887).  : 

:  Acute,  exposure  causes  damage  to  the 
liver,  kidneys,  and  cerebral  cortex,  as 
weD  as  changes  in  lung  tissue  (ACGIH 
19ee,.p.  387).  Browning  (1966)  observed^r-    - 
c|ttcMJ|dbraAc6itlB,p^roiidytte,    \ ;;. :  i^ 
Inerii^tial  pneuraoaia,  and  lung  t  ^   W 

islwcjBssas  in  animals. thattsiri>sei]aentf|r^  .' 
;  ^ie^^^oni  long*tenn  lidiflalicm  ejipesure  :'^  • :  t    v,^ 
'.tp^Cl-^«kposnie;toCl-2  >  -  -  -        •  -^  ;.>';. 
'cdai£anta^pnaof  jBWpro^  timgj 

m*  nrldordayspTt^hiMd  no  deviation 
in  weight  gain  patterns  andno  gross  or 
microseopic  dmnges  in  two  dogs- 
(Browning  1968).  The  Uver  and  Udneys 
are  the  f^dpal  target  organs   .  , 

assodated  with  acute  overexposures; 
the  Itu^  of  overexposed  animals  were 
hemon^bagic  frowning  1966). 

In  humans,  sldn  contad.  should  be . 
^tirely  avoided.  A  5-  to  15-ml  spUl  on 
one  worker's  hand  and  wrist  was 
reported  to  have  caused  "thick  tongue." 
nausea,  giddiness,  and  headache  within 

3  to  8  minutes  (U.S.  Navy  Smoke 
Abatement  Additive,  as  dted  in  ACGIH 
1988,  p.  387). 

OSHA  proposes  a  PEL  of  0.2  mg/m*, 
TWA  as  manganese,  with  a  sldn 
notation.,  for  2-methylcydopentadienyI 
mangmese  tricarbonyl.  The  Agency 
pral^minarily  condudes  that  diis  limit 
wlU  proted  workers  against  the  risk  of        ' 
CNS  effects  and  systemic  damage  that 
exists  in  the  absence  of  any  OSHA  Umit 
for  this  substance.  A  skin  notation  is 
proposed  liecaiMe  of  Cl-2's  ability  to 
penetrate  the  skin  rapidly.  The  health 
evidence  forms  a  rsasonaUe  basis  for 
proposing  a  new  Umit  for  manganese.  At 
the  time  of  the  final  nde^  OSHA  wiU 
promul^te  a  new  limit  if  the  Agency 
determines  that  this  Umit  wiU 
substantially  reduce  significant  risk. 


MONOCROTOPHOS  (AZODRIN] 
CAS:  eB23-2S-«:  Cbttmical  PtemuU: 

CiHi«NCM> 
H.S.No.1279 

OSHA  currently  has  no  limit  for  the 
systemic  insecticide  monocrotophos. 
The  ACGIH  recommends  a  TLV-TWA 
of  0.25  mg/m»  for  this  reddish-brown 
solid  with  a  mild  ester  odor. 

Monocrotophos  is  a  highly  toxic, 
direct  acting  choUnesterase  inhibitor 
that  penetrates  the  intact  skin  (ACGIH 
1986,  p.  416).  The  acute  oral  LDh*  values 
in  rats  and  mice  range  bom  5.7  to  17  tag/ 
kg  in  a  water  formulation  (Brown  et  al. 
1970;  SheUenberger  and  NeweU,  as  dted 
in  ACGIH  1986,  p.  416)  and  from  10  to  23 
mg/kg  in  an  oU  formulation 
(SheUenberger  and  NeweU,  as  dted  in 
ACGIH  1986.  p.  416).  These  authors  also 
report  a  percutaneous  LUo  in  the  rabbit 
that  ranges  from  112  to  709  mg/kg, 
depending  i)n  the  vehicle  used.  A  2-year 
dietary  study  of  rats  ingesting  0, 1, 10,  or 
100  ppm  monocrotophos  revealed  that 
both  sepces  in  the  100  ppm  group  faUed 
to  gain  as  much  weight  as  the  controls, 
but  autopsy  showed  no  significant 
findings;  plasma,  erythrocyte,  and  brain 
choUnesterase  decreased  at  die  two 
highest  dose  levels  but  were  unaffected 
at  1  ppm  (Johnston  1966,  as  dted  in 
ACGIH  1986.  p.  416;  Jdmston  et  al.  1967. 
as  dted  in  ACGIH  1986,  p.  416).  Another 
2-year  feeding  study  in  dogs 
administered  doses  of  up  to  16  ppm 
monocrotophos  revealed  no  adverse 
effects  at  levels  of  0.16  and  1.6  ppm,  but 
serious  cholinesterase  reduction  was 
observed  at  the  16  ppm  level  (Johnston 
1966.  as  cited  in  ACGIH  1986,  p.  416; 
Johnston  et  al.  1967,  as  cited  in  ACGIH 
1986,  p.  416).  MetaboUsm  studies  in  rats 
and  goats  indicate  that  monocrotophos 
is  excreted  rapidly  in  the  rat  and  does 
not  accumulate  in  the  body  (BuU  and 
Lindquist  as  dted  in  ACGIH  1986,  p. 
416);  goats  given  labeled  monocrotophos 
by  mouth  showed  only  traces  of  Uie 
material  in  their  milk  (Menzer  and 
Casida:  Potter,  both  as  cited  in  ACGIH 
1986,  p.  416).  Inhalation  exposure  of  rats 
to  an  unknown  concentration  of  75 
percent  monocrotophos  in  air  for  1  hour 
was  not  lethal;  a  4-hour  exposure  to  an 
unknown  concentration  of  the  aerosol 
(0.4  and  0.75  percent)  was  fatal  to  2  out 
of  6  (0.4  percent  aerosol)  and  5  out  of  8 
rats  (0.75  percent  aerosol).  Head-only 
exposure  to  the  0.4  percent  aerosol 
resulted  in  the  death  of  one  of  eight 
animals  (WUson.  as  dted  in  ACGIH 
1986,  p.  416). 

Intravenous  injection  of  radiolabeled 
monocrotophos  in  human  volunteers 
showed  maximum  excretion  at  4  to  8 
hours,  with  67  ±  5  percent  of  the 
material  in  the  urine:  absorption  of  14  ± 


7  percent  occurred  when  the 
radiolabeled  material  was  appUed  to  the 
forearm:  33  ±  9  percent  of  the  appUed 
dose  was  absorbed  when  it  was  covered 
with  a  vapor-proof  fihn  for  72  hours 
(Maibach  1970).  Although  gauze  patches 
attached  to  the  doddng  and  skin  of  field 
workers  attested  to  the  presence  of 
monocrotophos,  no  cholinesterase 
inhibition  resulted  in  post-exposure 
examinations  at  3  hours  and  at  3  and  7 
days  (Maibach,  as  dted  in  ACGIH  1986, 
p.  418). 

OSHA  is  proposing  a  PEL  of  0.25  mg/ 
m'  TWA  for  monocrotophos.  The 
Agency  preliminarily  concludes  that  this 
limit  wiU  protect  workers  against  the 
risk  of  cholinesterase  inhibition 
potentiaUy  assodated  with  exposure  in 
the  workplace  at  the  levels  permitted  by 
the  absence  of  any  OSHA  limit  The 
health  evidence  forms  a  reasonable 
basis  for  proposing  a  new  Umit  for  , 
monocrotophos.  At  the  time  of  the  fouJ 
rule,  OSHA  will  promulgate  a  new  limit . 
if  the  Agency  determines  that  this  Umit 
wiU  substantiaUy  reduce  significant  risk. 

MORPHOUNB 

CAS:  110-01-8;  Chemical  Pormnla:  Ct^NO 

H.S.  No.  1281 

OSHA  has  a  current  Umit  of  20  ppm, 
with  a  skin  notation,  for  morpholine. 
The  ACGIH  recommends  a  20-ppm 
TWA  Umit  and  a  TLV-STEL  of  30  ppm, 
as  weU  as  a  sldn  notation.  Morpholine  is 
a  colorless  Uquid  with  an  amine-Uke 
odor. 

Exposure  to  morpholine  produces 
nasal  and  bronchial  irritation  and  Uver 
and  kidney  impairment  in  animals  (Shea 
1939);  the  substance  readUy  penetrates 
the  skin  and  is  highly  irritating  to  the 
eyes  (Jefferson  Chemical  Company,  In& 
1961,  as  cited  in  ACGIH  1986,  p.  417). 
The  single  oral  LDko  in  rats  is  1.05  g/kg 
(range:  0.95  to  1.16  g/kg),  and  the  single 
skin  LDm  for  24-hour  contact  is  0.5  mg/ 
kg  (Smyth,  Carpenter,  Weil,  and  Pozzani 
1954).  A  1-hour  exposure  to 
concentrated  vapor  was  not  fatal  in  rats, 
nor  was  an  8-hour  exposure  to  8000  ppm 
(Smyth,  Carpenter,  Weil,  and  Pozzani 
1954).  Rats  were  exposed  for  8  hours 
daily  to  a  concentration  of  18,000  ppm 
for  a  total  of  5  days;  after  the  first  day, 
aU  animals  showed  severely  reddened 
thoradc  waUs,  and  one  fataUty  (from 
kidney  and  Uver  congestion)  occurred.  A 
similar  fataUty  occurred  on  the  third 
day;  on  day  4,  a  third  rat  died,  and 
postmortem  examination  revealed 
degeneration  of  die  epitheUal  Uning  of 
the  kidney  tubules.  Three  additional 
deaths  occurred  after  the  exposures  had 
ended;  autopsy  revealed  thickened 
alveoli,  emphysema,  and  Uver  and 
kidney  effecto  (Shea  1939). 


Reporting  on  his  own  reactions  to 
morpholine  exposure  at  a  concentration 
of  12.000  ppm.  Shea  (1939)  complained 
of  nose  irritation  (after  1  minute)  and 
coughing  (after  90  seconds);  in  addition, 
when  he  transferred  morpholine  by 
pipette,  he  experienced  sore  throat  and 
mucosal  irritation.  All  symptoms 
disappeared  after  the  experiment 
stopped  (Shea  1939).  Skin  contact  poses 
a  moderately  high  degree  of  hazard, 
which  diminishes  as  the  product  is 
diluted  with  water  to  less  than  25 
percent  (Jefferson  Chemical  Company, 
Inc.  1981,  as  dted  in  ACGIH  1986.  p. 
417).  Respiratory  irritation  but  no 
chronic  effects  have  been  reported  as  a 
result  of  industrial  exposure  (Patty 
1963).  In  comparison  with  ammonia, 
morpholine  has  a  greater  potential  for 
systemic  toxicity  (ACGIH  1986,  p.  417). 

OSHA  proposes  an  8-hour  TWA  Umit 
for  morpholine  of  20  ppm  TWA  and  a 
15-minUteSTEL  of  30  ppm,  with  a  skin 
notation.  The  Agency  preUminarily 
concludes  that  this  limit  wiU  protect 
workers  against  the  risk  of  eye  and 
respiratory  tract  irritation  potentiaUy 
assodated  with  exposiu«s  in  the 
absence  of  a  short-term  limit  OSHA  is 
retaining  the  skin  notation  for 
morpholine  because  of  its  abUity  to  be 
absorbed  through  the  skin.  The  health 
evidence  forms  a  reasonable  basis  for 
proposing  a  revision  to  this  level.  At  the 
time  of  the  final  rule,  OSHA  wiU 
establish  a  new  limit  for  morpholine  if 
the  Agency  determines  that  this  Umit 
wiU  substantiaUy  reduce  significant  risk. 

NITRIC  ACID 

CAS:  7897-37-2:  Chemical  Pormula:  HNOi 

H.S.  No.  1286 

OSHA  currentiy  has  an  8-hour  Umit  of 
2  ppm  TWA  for  nitric  add.  The  ACGIH 
recommends  the  same  TWA  limit  and  a 
15-minute  STEL  of  4  ppm,  and  NIOSH 
recommends  a  TWA  limit  of  2  ppm. 
Nitric  acid  is  a  fuming  colorless  or 
yeUowish  Uquid. 

Rats  receiving  a  single  exposure  to 
nitric  acid  mist  at  a  concentration  of  63 
mg/m'  exhibited  no  apparent  adverse 
effects  (Diggle  and  Gage  1954). 

Chronic  exposure  to  airborne  nitric 
acid  vapor  or  mist  at  unspecified  levels 
was  reported  to  cause  chronic 
bronchitis,  pneumonitis  (FairiiaU  1957), 
and  tooth  erosion  (Lynch  and  BeU  1947). 

Nitric  acid's  irritant  potential  is 
considered  similar  to  that  of  other  strong 
acids;  it  typically  exists  in  conjuction 
with  nitrogen  dioxide,  which  is  regarded 
as  being  more  hazardous  (ACGIH  1986, 
p.  428). 

OSHA  is  proposing  a  P^  of  2  ppm 
TWA  and  a  STEL  of  4  ppm  for  nitric 
add  The  Agency  preUminarily 
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concludes  that  this  combined  limit  wiU 
protect  woncen  sgsimt  the  ifnc  of 
JHitetioft  chrome  ptihnoiMfy  diseaiB. 
and  dentd  eomwioo  ^t  potentially 
exiMs  at  exposures  at  ute  levels 
pemnftea  by  tne  iiwA  alons. Tiie  Besltn 
evideBce  forms  a  nasonaUe  bans  fcr 
proposing  a  levisltm  to  tnis  leTri.  At  fte 
time  of  tin  (inri  rale.  OSHA  will 
establiah  a  new  Kmtt  for  iritric  add  tf  tte 
A^BBcy  (leleiBBnes  tbat  oos  nmt  wu 
substantially  reduce  signfficant  nsk. 

p-^4^^RQANILB4E 

CAS:  lOO-Ol-Ss  Chemical  Fomuila: 

H^  Nbk  12R7 


OSHA  oumndy  kaa  « 1 
and  a  iinil  of  1  ppas  TWA  (6  a«/m*)  far 
p-nitroanilinn  (PNA).  Hie  ACGIH 
reoonnaada  a  teil  af  TLV-TWA  S  o^ 
m*.  with  a  akin  notatian.  pam- 
NitnwHiwe  usually  exisU  is  the  fans  of 
yeOownecdfea. 

p-NUsoaailine  ia  veadily  abaofiicd 
through  the  aloD  and  ia  a  sboog 
methwagleh»-fafiat  ageal  and 
proloagad  exposure  can  cause  Uw 
damage  (ACGKi  laeSs,  p.  430).  AndaraM 
(1946)  raperted  sewnl  cases  of  PNA- 
poisoDhig  aneog  ah^>board  workes 
assigned  to  riran  up  a  p-nilreaniii^ 
spill;  one  bmu  with  a  histnry  ol  liver 
diwaasD  became  iauadiced  uad  died,  aad 
the  other  exposed  werksfi  I 
cyanotic  and  comi 

sleepiness,  weahwas.  and  respiralonr 
disferaaa  {Andersen  1M^.  H  kw  a 
been  laperted  that  children  who 
ingeated  p-nitieaaiiBa  thai  was 
contained  in  wax  crayons  subsequaotly 
became  ill  (Rieders  and  firieyr  1968). 

Several  investigators  (Anderson  IMBt 
Gupta  1953;  Fairfaall  19S7:  Linch  1974} 
have  conchided  that  the  nitroanilines 
are  more  nazal  uuus  than  andfine.  and, 
on  this  basis,  the  ACGIH  has 
recommended  a  "HVA  Hmit  for  PNA  that 
is  lower  than  the  Bnrit  for  anifine 
(ACGIH  1980.  p.  49^. 

OSHA  is  proposing  a  PEL  of  3  mg/m* 
TWA  for  p-nitroanOuie,  with  a  skin 
notation.  The  Agency  prelindnulfy 
condndes  that  ttns  ^i^  win  protect 
workers  against  the  risk  of 

potsnMaBy  aseodaled  wfth  exposure  to 
PNA  at  levels  above  9  mg/m*.  The 
Agency  ia  retaiuhig  tte  ririn  notatian 
becaase  this  snbetanee  is  leadQy 
absorbed  thrwagh  the  sidB.  The  health 

propasine  a  nvisiMito  tUa  le«^  At  fte 
time  of  the  final  nde,  06KA  wtt 
esl^Usb  a  new  harfl  fiw  pHrftraa^ftae  If 
the  Agency  determines  that  this  limit 
will  aahalsBtiaBy  ii  liw  a  a|gid> risk. 

NllKUTULUDOt 


CAS:  afr-7a-2: 9B-0S-4;  flS-W-O;  CiMmiGsl 
Formula:  CHiC«KtNCX 

OSHA  cumntly  has  an  8-hour  limit  of 
5  ppm,  wIAa  aI(inno4aQon.lbr 
nitiotohiene.  The  ACGIH  EaconMnads  a 
nV-TWA  of  2  nna.  ako  with  a  skin 
notatkm.  The  ortho-  and  meta-isomats 
of  nitrotohtene  are  yeDow  Bqoida;  die 
para-isoma  is  also  yeBow.  bat  exuls  in 
ctystalBne  fum. 

^fitFotablene  ia  one  of  the  asomatic 
nitrogen  ccRnponnds  that  may  causa 
methemogloUn  formation.  Lkidi  ^S74) 
haa  studied  the  nftretolnene  isomen  and 
reported  that  they  have  relatively  low 
emiagenic  potential;  he  considered 
nitrotoinene  comparable  to  annine  in  its 
toxic  effects  (Undi  1974).  Cases  of 
poisoning  as  a  lesult  of  exposure  to 
nitretoluene  are  rare  (von  Oetthigeu 
1941). 

09tA  proposes  en  ^uuur  i^VA  nmit 
of  2  ppm,  wMi  a  sidn  notatian.  for 
niVBioreene.  ine  Agency  prenminarny 
concnioes  tnait  this  nmrt  wiO  protect 
wOTlcers  against  tne  risk  of 
methcHiugkibineuila  potentiaHy 
associated  with  exposure  to  tids 
subatancr.  the  sidn  aataflian  ia  nelalned 
because  of  nitrotoluene's  capacity  to 
penetrate  the  skin.  The  health  evidence 
forms  a  reasonable  basis  for  proposing  a 
revision  to  this  level.  At  the  time  of  the 
final  rule,  OSHA  wffl  establish  a  new 
limit  for  nitrotohiene  If  die  Agency 
deteradnes  diat  this  limit  will 
substantially  reduce  significant  risk. 

NONANE 

CAS:  tll-«-2:  Gbeaitcai  Formula: 

CHifCHO>Ct^ 
H.&No.t»l 

OSHA  currenflyhaa  no  Omit  foe 
nonane.  The  ACdH  recammenda  a 
TLV-TWA  of  200  ppm  for  this  coloriaaa 
liquid. 

The  toxldly  of  nonane  is 
apimodmatelv  equal  to  that  of  VMftP 
naphtha.  Naphtha  has  a  4-hotir 
fadialaTion  LC«e  for  rats  of  34aOppBi, 
while  nonane  has  an  LC«a  of  3200  ppm 
(Carpenter  et  aL  1975. 1978).  These 
investigators  found  a  no-e&ct  level  of 
590  ppm  nonane  for  rats  exposed  8 
hours/day,  5  days/week  for  a  85-day 
period;  under  the  same  exposure 
conditions,  a  no-efiiBct  level  of  580  ppm 
was  reported  for  rats  exposed  to  VM&P 
naphtha  (Carpenter  et  al.  1875. 1978). 
Earttar  shidics  of  octane  and  lnyiwn^ 
have  resulted  in  much  hi^Htr  LCm 
values  for  mice,  i.e,  13*500  ppm  and 
16.000  ppm.  re^activebi,  far  30- to  80- 
minute  exposures  (Fliiry  and  2Iemik 
1931).  Swann  and  atsociaies  (1174)  have 
reported  »Iii«aiuly  h^  values  Sat  octane 
and  hexane  !n  mice:  mice  died  from 
respiratory  arrest  afier  3  to  SmMutas  of 


exposure  l»l 
4AJOt)0ptmttl 
1974). 
OSHA  proposes  an  8-hour  TWA  Hmft 

of  200  ppm  for  Bsnaoa.  The  Afl^nqr 
preBmhtaiily  cnairhidas  that  this  lirnM 
wiU  pnatoe*  woikflDs^aiaat  te  risk  af 
narcotic  eBaets  petaatia%  asaoaiatad 
with  exposttse  to  naaaDe  at  the  lawela 
permittad  by  the  abaance  of  any  OSHA 
limit  ne  health  evidence  fonu  a 
reaseoable  basis  for  proposing  a  new 
Um&  for  naaaoe.  At  die  tisM  «l  the  final 
rule.  OSHA  «dll  promulgate  a  new  UmU 
tf  the  Agency  determines  that  this  limit 
win  substantial]^  reduce  significant  riak. 


QKAUCAOD 

CAS:  l44-«2-7:  rhimicai  RsshIk  i^^Ob 
H&N0.128B 

OSHA  avrendy  has  a  Kmft  of  1  mg/ 
m*  for  ONaUc  add.  The  ACGORIhas  a 
TLV-TWA  ef  1  mg/m*  and  reeoannends 
a  TLV-^TB.  of  a  mg/m*.  Anhydrous 
OHafic  add  ia  aaaaBy  m  die  form  of  a 
wbito  posessr;  me  dihydrate  form  is  a 
colerieaa.  edarieaa.  crystalliiic 


OxaHc  acid  w  kiiewn  to  produce 
severe  euma  Ob  me  eyes,  mncons 
memhranea,  end  skin  (The  Merdc  Index 
IMS,  p.  801).  There  hew  been  human 
fatalities  from  higesdng  es  htde  as  5 
I  of  OKaBc  add  it  appears  that 
~  ladw  were  caused  by  oxalic 
add's  ability  to  distaib  tihe  ealdwn- 
potassiam  balance  in  uilical  tissues 
(Klaaeer,  ^vetanski.  and  Gannm  1985). 
SowtiaBa  of  S-  to  10  percent  oxanc  add 
have  else  been  repeitod  to  hiilete  the 
skin  en  prolonged  es^osure. 

oecavse  or  oxsnc  edo  s  severe  acute 
toxicity,  OSHA  ia  proposing  an  S-honr 
TWA  Knit  ef  1  ma^m*  FBL  and  a  STEL 
of  8  mg/m*.  The  Agency  prrihnhiarfly 
condudee  that  bedi  ef  tteae  Emits  are 
requnee  so  prosecr  expoeen  woncers 
from  dm  risk  of  severe  eye  and  skin 
buma  and  respiiatoi j  tract  iwitation 
tliat  oumd  reawt  nmn  elevateo  snort* 
term  expesuree  at  the  present  TWA 
limil.  Tne  heaMi  evreence  forms  a 
reaaonaMs  tiaats  lev  proposing  a 
revision  to  Me  level.  At  fte  time  of  the 
final  rule.  OSIA  wiB  eetabBsh  a  new 
linrit  far  <malic  add  if  the  Agency 
deter  mines  dmt  this  limit  wfll 
substantially  induce  sigiufiuint  risk. 

PERCHLGRTL  FLUCKIDE 

CAS:  me-W-e;  Chemical  Formula:  QQiF 

H.S.  No.  tse* 

OSUA's  current  O-hmir  TWA  Manl  for 
perchlmyl  fluoride  is  3  ppm.  The  ACGIH 
haa  a  TLV-TWA  of  ^  ppm  aad  a  STEL 
of  8  ppm  for  this  coloilns  gas  with  • 
sweet  odoc 

The  4-haar  Lfba  in  rate  and  fldee 
ware  385  and  830  ppnw  saspectivefy. 


Dogs  eiqioaed  far  4  hoorsito  280-  to  450- 
ppm  amcentrations  of  the  vapor, 
followed  by  exposure  to  820  ppm  for  2.5 
hours,  became  hyperpneic  ami  cyanotic 
and  showed  hicreased  methemoglobin. 
Dogs  succumbing  from  these  exposures 
had  pigment  deposition  in  the  liver, 
spleen,  and  bone  marrow;  alveolar 
hemonhage  and  collapse;  and 
emphysema. 

Exposure  to  185  ppm  for  6  hours/day, 
5  days/week  for  7  weeks  killed  18  of  20 
rats,  20  of  30  mice,  and  all  exposed 
guinea  pigs  (Greene.  Colbum.  Donati. 
and  Weeks  1980).  These  animals  had 
difficulty  breathing,  became  cyanotic 
and  developed  alveolar  edema  and 
methemoglobinemia;  at  autopsy,  they 
showed  fluorosis;  patchy  lungs;  enlarged 
spleens:  and  hemosiderosis  of  the 
kidneys,  spleen,  and  liver.  When 
animals  were  exposed  on  a  similar 
regimen  but  to  a  concentration  of  104 
ppm  for  6  weeks,  all  guinea  pigs  but  only 
1  of  20  rats  died  (Oeene,  Colboum. 
Donati,  and  Weeks  1960).  After  a  6- 
month  exposure  to  24  ppm,  bone  fluoride 
levels  increased  4-fold  in  guinea  pigs,  3- 
fold  in  rats,  and  about  50  percent  in 
dogs.  Animals  exposed  at  24  ppm 
showed  no  signs  of  irritation  (Greene, 
Colboum,  Donati,  and  Weeks  1980). 

OSHA  is  proposing  an  8-hour  TWA  of 
3  ppm  and  a  STEL  of  6  ppm  for 
perchloryl  fluoride.  The  Agency 
preliminarily  condudes  that  this 
combined  limit  will  protect  workers 
from  the  risk  of  fluorosis  and 
hematologic  effects  potentially 
associated  with  exposures  to  perchloryl 
fluoride  at  the  levels  permitted  in  the 
absence  of  a  short  term  limit.  The  health 
evidence  forms  a  reasonable  basis  for 
proposing  a  revision  to  this  level.  At  the 
time  of  the  final  rule,  OSHA  will 
establish  a  new  limit  for  perchloryl 
fluoride  if  the  Agency  determines  that 
this  limit  will  substantially  reduce 
significant  risk. 

MEVINmOS  (PHOSDIUN) 

CAS:  7786-34-7:  Chemical  Formula: 

H.S.  No.  1320 

OSHA  currently  has  an  8-hour  TWA 
limit  of  0.1  mg/m*,  with  a  skin  notation, 
for  mevinphos  (phosdrin).  The  ACGDi 
recommends  a  TLV-TWA  of  OJOl  ppm 
(0.1  mg/m*)  and  a  TLV-STEL  of  0.03 
ppm  (0.3  mg/m*),  also  with  a  skin 
notation.  Phosdrin  is  a  colorless  liquid. 
The  commerdal  product  is  a  mixture  of 
ds-  and  trans-isomers  that  have  a 
yellow  color. 

The  acute  oral  IA*  of  phosdrin  is  4  to 
8  mg/kg  for  male  mice  and  8  to  8  mg/kg 
for  female  rats  (Shell  Chemical 
Corpwation  1058,  as  cited  in  ACGIH 
1988,  p.  412).  Phosdrin  is  a 
choline«terase  inhibitor  and  has  been 


aim 


reported  to  cause  sU^t  plasma 
cholinesterase  dqnession  but  no 
decrease  in  brain  dxriinesterase  activity 
in  rats  fed  2  to  5  ppm.  The  compound 
may  be  absorbed  detmally  and  by 
inhalation  or  ingestion:  the  action  of  the 
compound  is  direct  and  immediate 
(Qeveland  and  Treon  1961).  The  dermal 
LDb*  in  rats  has  been  reported  to  be  4.5 
mg/kg  (Gaines  1969).  Chronic  feeding  of 
rats  demonstrated  a  minimal  lethal  dose 
of  between  100  and  200  ppm. 
Cholinesterase  activity  decreased 
continually  when  sublethal  doses  were 
administered  until  a  maximum  reduction 
in  RBC  cholinesterase  activity  of  25 
percent  was  achieved  on  the  27th  day  of 
the  administration  of  1.5  to  20  mg  doses 
(Huelse  and  FederspU  1975). 

In  industry,- the  primary  hazards 
associated  with  exposure  to  phosdrin 
are  absorption  of  phosdrin  tlut>ugh  the 
skin,  lung,  and  mucous  membranes, 
which  causes  liver  damage  (Natoff 
1970).  Phosdrin  intoxication  is  reported 
to  occur  in  humans,  with  accompanying 
symptoms  of  headache,  visual 
distortion,  weakness,  cramps,  diarrhea, 
pain,  and  respiratory  distress.  Severe 
exposure  may  cause  convulsions:  in  one 
reported  case,  some  symptoms  (anxiety, 
depression,  vertigo,  and  nystagmus) 
persisted  for  as  long  as  4  months 
(Zavon,  as  cited  in  ACGIH  1986,  p.  412). 

OSHA  is  proposing  a  PHL  of  0.01  ppm 
TWA  and  a  STEL  of  0.03  ppm  for 
phosdrin,  with  a  skin  notation.  The 
Agency  preliminarily  concludes  that 
these  limits  will  protect  woricers  against 
the  risk  of  cholinesterase  inhibition  and 
hepatic  injury  that  results  from 
absorption  of  phosdrin  through  the  skin 
and  mucous  membranes  and  from 
exposure  by  the  inhalation  and  oral 
routes.  OSHA  believes  that  these  limits 
will  substantially  reduce  this  risk.  The 
health  evidence  forms  a  reasonable 
basis  for  proposing  a  revision  to  this 
level.  At  the  time  of  the  final  rule,  OSHA 
will  establish  a  new  limit  for  phosdrin  if 
the  Agency  determines  that  this  limit 
will  substantially  reduce  significant  risk. 

PHOSPHORUS  OXYCHLORGDE 

CAS:  10025-87-3:  Chemical  Formula:  POCli 

H.S.  No.  1323 

OSHA  has  no  current  limit  for 
phosphorus  oxychloride.  The  ACGIH 
recommends  a  TLV-TWA  of  0.1  ppm 
and  a  TLV-STEL  of  0.5  ppm.  This  dear, 
colorless,  fuming  liquid  has  a  pungent 
odor. 

The  primary  hazards  assodated  with 
inhalation  of  phosphorus  oxychloride 
vapor  are  irritation  of  the  eyes  and 
respiratory  tract  as  well  as  narcotic 
effects,  gastric  irritation,  pulmonary 
edema,  and  nephritis  (The  International 
Technical  Information  bistitute  1978). 


Weeks  and  assodates  (1984)  reported 
4-hour  LCw  values  for  phosphorus 
oxychloride  of  48  ppm  and  52  ppm  fbr 
guinea  pigs  and  rats,  respectively.  They 
also  observed  that  ammonia  vapor 
mediates  the  irritant  effects  of  exposure 
to  phosphorus  oxychloride  without 
si^iificantly  altering  this  LCm  value 
(Weeks  et  al.  1964). 

Both  chronic  and  acute  occupational 
intoxication  have  been  reported  to  occur 
among  woricers  exposed  to  phosphorus 
oxychloride  (Sassi  1954). 

OSHA  is  proposing  a  PEL  of  0.1  ppm 
TWA  and  a  15-minute  STEL  of  0.5  ppm 
for  phosphorus  oxychloride.  The  Agency 
preliminarily  concludes  that  these  limits 
will  reduce  the  risk  of  narcotic  effects 
and  systemic  poisoning  potentially 
assodated  with  acute  and  chronic 
exposure  at  the  uncontrolled  levels 
permitted  by  the  absence  of  any  OSHA 
limit.  The  health  evidence  forms  a 
reasonable  basis  for  proposing  a  new 
limit  for  phosphorus  oxychloride.  At  the 
time  of  the  final  rule,  OSHA  will 
promulgate  a  new  limit  if  the  Agency 
determines  that  this  limit  will 
substantially  reduce  significant  risk. 

mOSPHORUS  PENTASULFIDE 
CAS:  1314-80-3:  Chemical  Formula:  F^Sk 
RS.  No.  1324 

OSHA  currently  has  a  limit  of  1  mg/ 
m*  as  an  8-hour  TWA  for  phosphorus 
pentasulfide.  The  ACGIH  also 
recommends  a  limit  of  1  mg/m*  TWA 
and  a  15-minute  STEL  of  3  mg/m*. 
These  limits  are  the  same  as  those 
proposed  for  phosphoric  acid,  which  the 
ACGIH  believes  to  be  approximately  as 
toxic  as  phosphorus  pentasulfide. 
Phosphorus  pentasulfide  is  a  greenish- 
yellow  crystalline  mass  with  an  odor 
like  that  of  rotten  eggs. 

The  primary  hazard  assodated  with 
exposure  to  phosphorus  pentasulfide  is 
respiratory  irritation  (Smyth  1956).  In  the 
presence  of  moisture,  phosphorus 
pentasulfide  is  rapidly  hydrolyzed  to 
phosphoric  acid  and  hycfrogen  sulfide. 
Nc  toxicity  data  are  available 
concerning  phosphorus  pentasulfide  per 
se. 

OSHA  is  proposing  a  PEL  of  1  mg/m* 
as  an  8-hour  TWA,  with  a  15-minute 
STEL  of  3  mg/m*.  for  phosphorus 
pentasulfide.  The  Agency  preliminarily 
condudes  that  both  of  these  limits  are 
necessary  to  reduce  the  risk  of 
respiratory  irritation  associated  with 
exposure  to  this  substance  at  the  higher 
concentrations  permitted  at  the  current 
PEL.  The  health  evidence  forms  a 
reasonable  basis  for  proposing  a 
revision  to  this  level.  At  the  time  of  die 
final  rule,  OSHA  will  estabUsh  a  new    . 
limit  for  phosphorus  pentasulfide  if  the 
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Agmcf  detemines  tkat  Ais  bait  wiM 
substanliaMy  mfane  Bgaificnit  riak. 

PKIHALIC  ANHmUDB 


CASc  s^^v^S  \jk0HiCBl  PMIBaK 

C«H40C^hO 
H.&Nftl3W 

OSrlA  cnmiiuy  has  an  8-nOQr  ivV A 
limit  of  2  ppn  for  phuulic  BBfajnnde. 
The  ACGIH  recommends  a  Karit  of  1 
ppnTWA.  FMulfc  aiikjriiride  eicistt  In 
tha  fam  of  wMie  oTsti^fiaa 
witkaHiUodav. 

The  primary  expoaove  I 
associated  with  phtiwMc  aahydiide  an 
seven  skill,  eye.  aad  laapiiatoiy 
irrilattoB.  The  subataane  eaa  aiao 
predHce  akia  and.  pe^apa.  pnhw— ry 
sensiliaatioa  patty  1963).  Baadar  (MfiS) 
has  rep«rted  initanl  ^ecU  ia  aaimtim 
exposed  to  30  Bc/at*  (appioiifiatfly  5 
ppm)  pkthalic  aiilqpdtide  in  air. 

la  stodies  of  waiken  expoaad  to 
phthabc  aal^Mnde,  syiaptoma  af 
respkatory  tract  itnury  as  waU  aa 
broachiftis.  eye  imtatioa,  aad  aaaal 
bleeding  hawB  bean  leported.  ftecise 
expoaura  concentoatioaB  ivere  aot 
detectable  by  tfaa  analytic  amthnd  being 
used,  wbich  had  a  lioiit  of  datectioB  of 
25  mg/m'  (i.e..  of  4  ppm  or  lower) 
(Baader  1955;  MenacUck  t9S5].  Other 
industrial  acid  anhydrides  (e.g.. 
tetrachlorphthalic  anhydride  and  maleic 
anhydride)  ate  eoaaidartd  aaon 
irritaliaK  tea  pMaliB  aidiydiMa 
(ACGIHig8t.p.4i^ 

OSHA  is  p«apaak«  aa  ft^iew  TW A 
limit  of  1  ppa  far  piitkafic  aafafAide, 
compared  with  the  UaiM  of  0l2S  p^an 
beiaf  peapaaad  iar  BHieic  anfayihide. 
Till  I'tgaiii  J  iHiiiMiMilf  i iiai  Iwii  ■  tliiil 
a  1  ppm  liaA  will  lednce  ti»  riak  of 
respicativsr  ieritatiaa  and  tbe  polealial 
risk  of  lidn  and  pataaoaaiy  aenattiialioD 
that  exists  for  woricon  aocpoaed  al 
highar  levek  peautted  by  die  cairent 
PEL  Ike  health  cvkknee  fuias  a 
reaaf»able  baris  iar  paapoaiag  a 
revision  to  this  leveL  At  llw  tiaae  af  the 
final  i^e.  OSHA  wiB  aatoUirii  a  new 
limit  far  phthalir  ^lydrida  if  the 
Agency  deteimiiies  that  this  Ifaiit  wili 
gubataatially  reduce  significant  risk. 

PROPARGYL  ALCOHOL  , 

CAS:  1  V-49-7;  OHwieal  PMwaia: 
HC=CCHtOH 

H.&  No.  1335  I 

06HA  has  ao  camat  liaidt  far 
propaifyi  afcohaLTha  AOGOi  has 
established  aa  S^iaar  TWA  of  1  ppa^ 
with  a  iklD  aataliaii.  for  thia  Hght  to 
sliaw  calami  M^pkJLwiiicaaBKBs  lifca 
geraniBM 

In  rats,  ^ 

LOms  are  70k  aa  aad  Se  BsOst. 
respecthmlsd:  iw  inlMl^iaB  UWin  ho* 
the  rat  aad  aoMa  ia  npacted  to  ba 
aboat  BSD  ppm  (raOSH  MIT), 


thatfai 


Propargyi  alcohol  la  a  priaiafyaklB 
irritant,  but  it  iaaqta  akia  saiiaitiaei 
(fliilaia  fliiwli  all  fltn  aa  rftnit  hi 
ACGM  lOn^  p.  4M).  Ite  tMrfcMy  of 
propatgyl  aMialia  eatfuafad  to  be 
eqari  to  tiiat  ef  riiyi  aiceM  (OTiri  IA* 
in  rats  of  W IB8^  fMOSH  ItFT).  Ibe 
AOt^H  HnA  ia  aeaed  en  Hie  stnRstafal 
smd  lAAicaloglcal  ahaflaiNy  of  pfapaiBn 
alcohol  to  allyt  alcohol  {AGOH  tSia  IK 

OSHA  is  prapaaiag  an  S-hoarTWA 
for  propaifyi  alt9eh<ri  of  1  ppn,  wMi  a 
akia  aolatfaa.  Tne  Agency  prnnriBaniy 
coBciMaa  taaC  (neae  lanitB  wm  prolect 
workers  against  the  riak  of  skin  and 
maeoua  neaibrane  biitatiea  petentieHy 
associated  wMi  exposare  to  Ma 
substance  at  the  levela  paiialitod  in  tfie 
absence  ef  any  OSHA  HniL  Ike  health 
evidence  lanas  a  raaaonable  basis  for 
propoeiag  a  new  Haat  rar  propergyr 
alcohol  At  the  ttae  of  tfie  final  rale, 
OSHA  wfll  piMBMdgate  a  new  HnJl  if  die 
Agency  datennines  tfiat  Ms  Ihnit  wiU 
subatiBitiaMy  reduce  mgmficant  risk. 

PROPIONIC  ACID 

CA9: 7»-a»-4;  Cbeniica)  Pbrnrahc 

CHCnCOOH 
H.S.N0L13M 

OSHA  currently  has  no  limit  for 
propionic  add.  The  ACCIH  recommends 
a  TLV-TWA  of  10  ppm  and  a  TLV-STEL 
of  IS  ppm.  ftopiawc  acid  ia  a  cofarkaa. 
oily  Ikiuld  with  a  puogent  odor. 

The  priBiary  health  efiects  associated 
with  exposure  to  propionic  add  are  skin 
boms  and  irritation  of  the  ^es  and 
respiratory  ^stem.  Smyth  and  ce- 
wwkers  (1982)  leparted  that  the  (Hal 
LOm  far  rats  is  4.3  g/ks  NIOSH  (1977) 
stated  that  tha  intravenoiu  LDb«  for  mice 
is  625  mg/kg  and  the  akin  ahaarpfion 
LDso  for  raU>il8  is  500  mg/kg.  Inhalntion 
of  the  saturated  vapor  for  S  hours 
caused  no  rat  fata&ties  (ACGIH  1966.  p. 
498). 

Acute  industrial  exposures  have  been 
reported  to  cause  mSd  to  moderate  akin 
bums,  eye  initation.  and.  in  a  single 
incident,  asthmatic  cough.  No  irritation 
was  observed  as  a  consequence  of 
exposures  in  bsmaRS  averaging  below 
0.25  ppm  with  excursions  to  Z.1  ppm  in 
an  8  hour-period  (Dow  Chemical 
Qnnpany,  at  dtod  la  AOGIH  mek  p. 
498). 

OSHA  piapaaaa  Knita  eflO  ppm 
TWA  and  IS-ppaa  as  a  tS-adaato  SIB. 
for  pinffinnh'  acid.  T^  Agency 
prebmiiaariiy  conchides  that  both  of 
tneaa  aiuito  asa  la^Mns  te  pramn 
worli  aw  afaint  the  riA  af  aye  and 
respiratoqr  tact  InHatiaa  ttntaalMB  at 
the  lenah  pandMad  by  thaahaoBcaaf 
any  OSHA MHtLlkefcaal*  urtiiace 
foriwa  I  I      hiabMiafhriinpiiiiga 
:.  new  Ikall  farpraptoaic  add.  At  the  ttaae 


of  the  flnat  nde,  OSHA  wiB  ptomalgato 
a  new  limA  h  me  Agency 'OBtemmes 
that  tide  Ifinit  wiB  sabetantialy  rednce 
si^nncant  Tialt. 

M-PSQFTL  ACETAIE 

CAS:  iaB-«5^  dteaiical  Fonniila: 

H.S.No.l99e 

OSHA  currently  has  an  6-hoar  TWA 
limit  of  aoo  pya  Iar  »|Mraf^  aoatate. 
The  ACGM  alaa  MoaBMBenda  a  aoo  ppm 
TW A  Uidt  and  a  TLV-STBL  a<  2M  ppm. 
n-Propyl  acetate  ia  a  pleasant  amwUing 
liquid. 

The  pcfawv  hMkh  eSacta  aaaocteted 
widiexpeai— toagaapylaeatotoase 
narcoaia  and  eya  aad  saaviralaty 
irritatioOL  1W  liadlfcig  S-hoarnaicottc 
concentratioas  far  cats  and  mice  hava 
been  reported  as  0001  ppm  and  MOO 
ppm.  respediiiely  {Ftaqr  aad  Wiitfi 
1933).  n4¥^yl  aeatota'a  aareetie  actioa 
is  tA  tiams  Ikatef  eAyi  acetate: 
saBvatian  aad  iiritatien  af  cato'  eyes 
occurred  at  am  ppm  ^hry  and  Wiitk 
193^  A  4-hoar  eicpeaare  at  8000  ppn 
kiUad  faiv  of  six  mU  (Staayth  1904.  aa 

dted  in  ACGIH  lOMk  p;  MIH- 

OSHA  is  proyodag  a  FBL  of  MO  ppm 
TW  A  and  a  STEL  of  2Sa  ppm  far  a- 
propyl  acetate.  The  Agancy 
piiimhiiiiilji  taaikahn  that  hath  nf 
these  limits  an  iinidiad  to  provea*  the 
risk  of  nai'oeaia  and  eye  i 
tract  irritalian  Ifa 
exposed  to  leada  abnre  the  level 
permitted  by  te  frhnm  TWA  fiarit 
alone.  The  heaUi  evidence  fianaa  a 
reaaonalile  bads  far  paiwsiag  a 
revisian  to  thia  level.  At  dm  lime  af  die 
float  lale.  OSHA  will  eatabUah  a  new 
limit  far  n-piopyi  acetate  if  the  Agency 
detendnes  dmt  lUs  Ksrit  wiy 
substantial^  radace  ai^iftcant  riak. 

PROPYL  ALCmiOL 
CAS:  TVO-a;  Gheiaioal  Paismla: 
CHiCIW9W» 

H.S.  No.  1339 

OSHA  currently  hea  a  Kayt  of  800 
ppm  TWA  for  ii-|nropy)  alcohol  Tire 
ACGIH  recommends  the  same  TWA 
limit  a  2S0flpB  ISolBute  STBL.  and  a 
skia  notatian.  hopyl  alcohol  is  a 
colorieaa  liqmd  with  an  afcohd-ldw 
odor. 

The  primary  health  effect  aaaodatod 
with  expeoMe  to  paopyt  afcalMl  ta  aiM 
narccaia.  PMpyl  afaolMl'ataBdclty  ia 


alcohol  { 
1963). 

T%e  iahaiatlaB  IA*  far  prapyl  aleoiiel 
bi  1Mb  fa  tapettad  aa  1.0  f/ftg  fStaytk 
Carpenter.  Wal,  and  Panmni  «ts«). 
Starrek  repertad  deep  net  cede  ia  mice 
inhaling  the  vapoT  at  a  wntewhetKiB  of 
4iaDiam  far240adBatoa  andef  M^eo 
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ppm  for  60  minutes;  ataxia  appeared  in 
90  to  120  rainntes  at  3250  ppm  (Starrek  in 
Patty  1963  pp.  1434-1438).  These  effects 
are  almost  twice  as  intense  as  those 
reported  for  exposure  to  the  vapor  of 
isopropyl  alcohol.  The  dermal  LDm  in 
rabbits  is  5040  mg/kg  (Sax  1964). 

Nelson^  Ege,  Ross,  and  associates 
(1943)  reported  mild  eye,  nose,  and 
throat  irritation  in  humans  exposed  at 
400  ppm  to  the  vapor  of  isopropyl 
alcohol,  but  no  data  exist  on  human 
sensory  respcmse  to  propyl  alcohol 
vapor.  The  ACGIH  (1986,  p.  50^  reports 
that  many  industrial  hy^ionists  consider 
the  vapor  of  propyl  alcohol  to  be  more 
irritating  to  die  tluoat  dian  the  vapor  of 
the  isomer. 

OSHA  is  proposing  an  6-hour  TWA 
PEL  of  200  ppm  and  a  SIS.  of  250  ppm 
for  propyl  atoohol  with  a  ddn  notation. 
The  Agency  preliminarily  condudes  that 
these  limits  wiU  protect  workos  against 
the  risk  of  narcosis  and  irritatian  that 
exists  at  levels  above  die  PEL  OSHA 
also  pn^xwes  to  add  a  ddn  notation 
because  propyl  alodiol  can  be  absorbed 
dirough  the  skin.  The  health  evidence 
forms  a  reasonable  basis  for  propoaing  a 
revision  to  this  level  At  the  time  of  the 
final  rule,  OSHA  will  establish  a  new 
limit  for  propyl  alcohol  if  the  Agency 
determines  that  this  limit  will 
substantially  reduce  significant  risk. 

PROPYLENE  OXIDE 

CAS:  75-56-0;  CSwrnical  Formula: 

CHiGHOC»i 
H.S.  Na  1344 

091A  carrently  has  an  e-hoor  TWA 
limit  of  160  ppm  for  propylene  oxide. 
Hie  ACGIH  recommends  a  Hmit  of  20 
ppm  TLV-TWA.  Propylene  oxide  is  a 
colorless,  fai^ily  flammable,  volatile, 
and  ethereal  liqdd. 

llie  healdi  hazards  assodated  with 
exposure  to  this  substance  sk  primary 
skhi,  ^e,  aid  mqiiiatocy  irritation,  as 
well  u  oenfral  aervoas  system 
depression.  The  oral  LDh*  vahies 
reported  for  rats  and  guinea  pigs  are  930 
mg/kg  and  800  mg/kg.  respectively.  In 
mice,  die  inhndation  ICtm  has  bwa 
reported  to  be  at  1740  ppm  for  4  hours. 
Dogs  and  gainea  pigs  exposed  for  4 
hours  at  2000  and  4000  ppm, 
respectively,  died  (NK^  1977). 
Al^o^  some  spedes  tolerate  daily 
exposurea  to  200  ppm,  aU  species  tested 
tolerated  100  ppm  without  ttl  effects 
(Rowe.  HoUii^wwth.  Oyen  et  al.  1056). 
Jacobson  and  associates  {1956) 
conddered  the  toxic  effacte  of  propylene 
oxide  to  be  one-half  to  one.  third  as 
intense  as  those  of  ethylene  oxide 
Oaoobson,  Hackley.  andFeinailver 
1056). 

Corneal  bums  and  skin  necrosis,  as 
well  as  respiratory  and  pulmonary 


irritation,  have  been  reported  in  humans 
as  a  result  oT  direct  contact  with  the 
liquid  or  vapor  (Patty  1963);  central 
nervous  system  e^cts  include  ataxia, 
incoordination,  and  general  depression. 
OSHA  proposes  an  8-hour  TWA  limit 
of  20  ppm  for  propylene  oxide  to  protect 
workers  against  die  risk  of  primary 
irritation  and  CNS  depression 
potentially  assodated  with  exposure  to 
higher  levels.  The  health  evidence  forms 
a  reasonable  basis  for  proposing  a 
revision  to  this  level  At  d^  time  of  die 
final  rule.  OSHA  will  establish  a  new 
Hmit  for  propylene  oxide  if  the  Agency 
determines  that  tins  limit  will 
substantially  reduce  significant  risk. 

SnJCON  TETRAHYDRIDE 

CAS:  7803-82-5;  Chemical  Fonnula:  SiHi 

H.S.  No.  1361 

OSHA  currently  has  no  limit  for 
silicon  tetrahydride.  The  ACGIH  limit  of 
5  pinn  as  an  8-hsar  TWA  was 
estabHsbed  in  1963.  Silicon  tetrahydride, 
which  is  a  colorless  gas,  is  osed  in  the 
manufacture  of  semiconductors. 

Studies  of  rats  exposed  to  silicon 
tetrahydride  at  levels  of  128  ppm  for  1 
Iwur  (Matfaeaon  Gas  Rrodods  1971,  as 
died  in  AOGfil  1986,  p.  S26)  and  at  1400 
ppm  for  6  hours  (Union  Carbide 
Oorporation  I960,  as  dted  in  ACGIH 
1986,  p.  528)  have  failed  to  identify  any 
sydemic  efects  asaodated  with 
exposure  to  this  riieminal.  Sax  (1084) 
lists  the  effecte  of  acute  expoanre  to 
silicon  tetrahydride  as  moderate 
irritation  to  tibe  eyes,  sldn,  and  mucous 
membranes. 

OSHA  is  proposing  a  limit  of  5  ppm 
TWA  for  siKcon  tetrahydride.  the 
Agency  prdiminarHy  conchides  that  this 
limit  wiU  {Hoted  exposed  woriiers  from 
the  risk  of  eye,  skin,  and  upper 
respirat(»y  \ncX  irritatum  potentially 
assodated  with  exposure  to  diis 
sdistance  at  the  uaraigulated  levels 
pennitted  by  the  absoice  of  any  OSHA 
limit  The  health  evidence  forms  a 
reasonable  basis  for  proposing  a  new 
limit  for  silicon  tetrahydride.  At  the  tkne 
of  the  final  rule,  OSHA  will  promulgate 
a  new  limit  If  the  Agency  determines 
that  this  limit  will  wbstantiany  reduce 
significant  risk. 

SUUnjRYL  lUKMUDB 

CAS:  aes»-7».«:  Chemical  Fonmio:  SOiFs 

H.S.  No.  1379 

The  current  OSHA  limit  for  sulfuryl 
fluoride  is  5  mim  as  an  6-hoiir  TWA.  The 
ACGIH  recommends  5  ppm  as  a  TWA, 
with  the  addition  of  a  STEL  of  10  ppm. 
Sulfuryl  fluoride  is  a  cokurless  gas  with  a 
sulfide  odor.  When  sdecting  this  limit. 
the  ACGIH  took  into  consideration  the 
fact  that  compared  with  hydrogen 
fluoride  (TLV-TWA  ceiling  of  3  ppm), 
only  a  small  portion  of  the  inhaled  gas  is 


retained  and  converted  to  inorganic 
fluorides. 

In  extensive  animal  studies  conducted 
by  the  Dow  Chemical  Ccopaay  (1962 
and  197a  as  dted  in  ACGIH  1986.  p. 
546),  sulfuryl  fluoride  %vas  determined  to 
exhilNt  ime-hatf  to  one-third  the  acute 
inhalation  toxidty  of  methyl  bromide. 
Acute  exposiires  of  animals  resulted  ia 
tremors  that  later  developed  into  severe 
convulsions.  Puhaonaiy  edema  was 
seen  in  laboratory  animal*  foUowiog  a 
single  severe  exposure.  Repeated 
exposures  of  rats,  guinea  pigs,  and  mice 
to  2d{^n  sulfuryl  fluoride  far  7  hours 
per  day  produced  both  kidney  uid  hiog 
injuries  after  6  months.  After  12'moBdis 
of  exposure,  slight  effecte  were  seen  that 
reversed  after  e3q»osiire  was  terminated. 
Some  evidence  of  fluorosis  was 
observed  in  the  indsors  of  mice,  but  not 
in  the  teeth  of  the  rats  or  guinea  pigs 
(Dow  Chemical  Company  1962, 1970,  as 
cited  in  ACGIH  1986,  p.  54^ 

A  report  by  Taxay  (1986)  dtat 
examined  an  incident  of  workplace 
exposure  to  sulfuryl  fluoride  noted  that 
abdominal  pain,  nausea,  vomiting,  and 
itching  were  the  maior  symptoms.  On 
the  day  following  exposure,  the  serum  of 
the  affected  worker  tested  poaitive  for 
fluoride. 

OSHA  is  proposing  an  8-hoar  TWA 
limit  of  5  ppm  and  a  STSL  of  10  ppm  for 
sulfuryl  fluoride.  The  Agency 
prdiaiinarily  condudes  that  these  limite 
will  proted  workers  against  the  risks  of 
kidney  and  hing  infury  and  of  fluorosis 
potentially  assodated  with  chronic 
exposure  to  this  substance.  The  health 
evidence  forms  a  reasonable  basis  for 
proposing  a  revision  to  this  level  At  the 
time  of  tiie  final  rule,  OSHA  will 
esteblish  a  new  Iknit  lot  suUuryl 
fluoride  if  the  Agency  determines  that 
this  limit  will  substantially  reduce 
significant  risk. 

THIONYL  CHLCMUOB 

CAS:  7719-00-7;  CbefliiiGd  FatSMila:  dtOS 

H.S.  No.  1389 

OSHA's  current  Z  tables  have  no 
limits  for  diionyl  chloride.  The  ACGIH 
has  established  a  ceiling  Hmit  of  1  ppm 
for  this  substance.  Thionyl  chloride  is  a 
colorless  to  pale  yellow  Qquid  with  a 
suffocating  odor. 

Thionyl  chloride  vapors  are  skin.  eye. 
and  mucous  membrane  irritants, 
probably  as  a  result  of  the  formation  of 
sulfur  dioxide  and  hydrogen  chloride 
(ACGIH  1986,  p.  572).  An  inhalation 
exposure  of  17.5  ppm  proved  lethal  to 
cats  within  20  minutes  (Sax  1979). 

The  ACGIH's  exposure  limit  for 
thionyl  chloride  is  based  on  the 
exposure  limits  for  the  deoompodtion 
products  (hydrogen  chloride  and  sulfur 
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dioxide)  of  thionyl  chloride  when  mixed 
with  water.  The  reaction  of  one  mole  of 
thionyl  chloride  with  water  produces 
two  moles  of  hydrogen  chloride  and  one 
of  sulfur  dioxide,  so  that  1  ppm  of 
thionyl  chloride  can  be  shown  to 
produce  a  total  irritant  gas 
concentration  of  3  ppm.  The  exposm« 
limit  for  hydrogen  chloride  is  5  ppm  as  a 
ceUing  limit;  for  sulfur  dioxide,  the  limit 
is  a  TWA  of  2  ppm.  Thus, 
"the  •  •  *  ceiling  limit  of  1  ppm  for 
thionyl  chloride  should  prevent  the 
irritant  effects  of  its  reaction  products" 
(ACGIH 1988,  p.  572). 

The  Agency  is  proposing  a  ceiling 
limit  of  1  ppm  for  thionyl  chloride. 
OSHA  preliminarily  concludes  that  this 
limit  will  protect  workers  from  the  risk 
of  irritation  of  the  eyes,  skin,  and 
mucous  membranes  potentially 
associated  with  exposure  to  this 
substance  at  the  levels  permitted  in  the 
absence  of  any  OSHA  limit.  The  health 
evidence  forms  a  reasonable  basis  for 
proposing  a  new  limit  for  thionyl 
chloride.  At  the  time  of  the  final  rule, 
OSHA  will  promulgate  a  new  limit  if  the 
Agency  determines  that  this  limit  will 
substantially  reduce  significant  risk. 

TRIBUTYL  mOSPHATE 

CAS:  126-73-8;  Chemical  Formula:        i 

(QHi),P04 
H.S.  No.  1402 

The  current  OSHA  standard  for 
tributyl  phosphate  is  5  mg/m*  as  an  8- 
hour  TWA.  The  ACGIH  has  established 
a  2.5-mg/m»  TWA.  Tributyl  phosphate  is 
a  clear,  colorless,  odorless  liquid. 

Tributyl  phosphate's  toxicity  affects 
the  skin  and  mucous  membranes,  the 
lungs  and  the  central  nervous  system, 
and  this  substance  is  also  a 
cholinesterase  inhibitor. 

A  paper  by  Smyth  and  Carpenter 
(1944)  reported  that  contact  with  liquid 
tributyl  phosphate  caused  severe  eye 
injury  and  skin  irritation  when  tested  in 
rabbits.  Chambers  and  Casida  (1967) 
found  that  mice  injected  with  1  g/kg 
tributyl  phosphate  intraperitoneally 
became  paralyzed.  A  study  by 
Vandekar  (1957)  in  which  mice  were 
given  tributyl  phosphate  by  gavage 
revealed  that  a  dose  of  80  mg/kg 
resulted  in  a  1-hour  period  of  anesthesia, 
and  a  dose  of  100  mg/kg  resulted  in  8  to 
10  minutes  of  anesthesia,  followed  by 
respiratory  failure  and  death. 
Administered  intraperitoneally  to  r&ts, 
tributyl  phosphate  inhibited 
cholinesterase  activity  and  stimulated 
plasma  beta-gluciuvnidase  activity 
(Suzuki.  Kikuchi,  Kato  et  al.  1977).  This 
substance  did  not  exhibit  mutagenic 
activity  in  bacterial  or  fruit  fly  assays 
(Hanna  and  Dyer  1975).  Nausea  and 
headache  were  reported  by  workers 


exposed  to  levels  of  15  mg/m'  of  tributyl 
phosphate  (Mastromatteo.'as  cited  in 
ACGIH  1988.  p.  591). 

OSHA  is  proposing  to  reduce  the  8- 
hour  PEL  from  5  mg/m*  to  2.5  mg/m'. 
OSHA  preKminarily  concludes  that  this 
limit  will  protect  workers  against  the 
risk  of  paralysis,  anesthetic  effects,  and 
skin  or  eye  irritation  potentially 
associated  with  exposure  to  tributyl 
phosphate.  The  health  evidence  forms  a 
reasonable  basis  for  proposing  a 
revision  to  this  level.  At  the  time  of  the 
final  rule.  OSHA  will  establish  a  new 
limit  for  tributyl  phosphate  if  the  Agency 
determines  that  this  limit  will 
substantially  reduce  significant  risk. 

TRICHLOROACETIC  ACID 

CAS:  7&-03-ft  Chemical  Formula:  CCUCOOH 

H.S.  No.  1404 

OSHA  currently  has  no  exposure 
limits  for  trichloroacetic  acid.  The 
ACGIH  recommends  an  8-hour  TWA  of 
1  ppm  to  protect  against  the  corrosive 
effects  of  trichloroacetic  acid. 
Trichloroacetic  acid  is  a  relatively 
strong  acid  that  forms  deliquescent 
crystals. 

The  Dow  Chemical  Company  (1977,  as 
cited  by  the  ACGIH  1988,  p.  592) 
reported  that  th?  oral  LDm  of 
trichloroacetic  acid  for  rats  is  3.33  g/kg. 
Studies  on  mice  conducted  by  NIOSH 
(1984)  established  that  the  oral  UOko  for 
this  species  is  4.97  g/kg,  and  that  a  500- 
mg/kg  dose  was  fatal  when 
administered  intraperitoneally. 

Medical  reports  show  mild  to 
moderate  skin  and  eye  bums  in  woricers 
exposed  to  unspecified  levels  of 
trichloroacetic  acid;  although  corrosive, 
trichloroacetic  add  is  not  readily 
absorbed  by  the  skin  (ACGIH  1986^  p. 
592). 

OSHA  is  proposing  an  &-hour  TWA 
limit  for  trichloroacetic  acid  of  1  ppm. 
The  Agency  preliminarily  concludes  that 
this  limit  will  protect  exposed  workers 
from  the  risk  of  skin  and  eye  irritation 
associated  with  exposure  to  this 
substance  at  the  levels  permitted  in  the 
absence  of  any  OSHA  limit  The  health 
evidence  forms  a  reasonable  basis  for 
proposing  a  new  limit  for  trichloroacetic 
acid.  At  the  time  of  the  final  rule,  OSHA 
will  promulgate  a^new  limit  if  the 
Agency  determines  that  this  limit  will 
substantially  reduce  significant  risk. 

TRIMETHYLAMINE 

CAS:  75-50-3;  Chemical  Formula:  (CH.).N 

H.S.  No.  1411 

OSHA  presently  has  no  exposure  limit 
for  trimethylamine.  The  ACGIH 
recommends  a  10-ppm  limit  as  an  8-hour 
TWA  and  15  ppm  as  a  15-minute  STEL 
Trimethylamine  has  a  pungent,  fishy 
odor  and  is  a  gas  at  room  temperature. 


Little  toxicological  data  are  available 
for  trimethylamine.  One  study  reports 
that  the  intravenous  LDso  for  this 
substance  is  90  mg/kg  in  mice 
(Dechezlepretre  and  Cheymol  1967).  The 
ACGIH  established  the  TLV  for 
trimethylamine  on  the  basis  of  its 
chemical  similarity  to  dimethylamine. 
for  which  the  current  TLV-TWA  is  10 
ppm.  Dimethylamine  is  a  central 
nervous  system  depressant  and  cause 
methemoglobinemia. 

OSHA  is  proposing  an  8-hour  TWA 
limit  of  10  ppm  and  a  STEL  of  15  ppm  (13 
minutes)  for  trimethylamine.  Based  on 
analogy  to  dimethylamine,  the  Agency 
preliminarily  concludes  that  these  limits 
will  protect  workers  exposed  at 
previously  unregulated  levels  from  the 
risk  of  eye,  mucous  membrane,  and 
upper  respiratory  tract  irritation 
associated  with  this  substance.  The 
health  evidence  forms  a  reasonable 
basis  for  proposing  a  new  limit  for 
dimethylamine.  At  the  time  of  the  final 
rule,  OSHA  will  promulgate  a  new  limit 
if  the  Agency  determines  that  this  limit 
will  substantially  reduce  significant  risk. 

n-VALERALDEHYDE 

CAS:  110-62-3;  Chemical  Formula: 

CHi(CHi)iCHO 
H.S.  No.  1420 

OSHA  currently  has  no  limit  for  n< 
valeraldehyde.  The  ACGIH  limit  is  50 
ppm  as  an  &-hour  TWA.  n- 
Valeraldehyde  is  a  colorless  liquid. 

n-Valeraldehyde's  toxic  effects 
include  both  skin  and  eye  irritation. 
Animal  studies  showed  n-valeraldehyde 
to  be  severely  irritating  when  applied  to 
guinea  pig  skin  and  to  rabbits'  eyes 
(Fassett,  as  cited  in  ACGIH  1986,  p.  619). 
The  dermal  LD&o  for  guinea  pigs  exceeds 
20  ml/kg  (Fassett.  as  cited  in  ACGIH 
1986.  p.  619). 

A  series  of  studies  of  the  relative 
acute  inhalation  toxicity  of  13  aliphatic 
saturated  and  unsaturated  aldehydes  in 
mice,  guinea  pigs,  and  rabbits  showed 
that  valeraldehyde  was  relatively 
nontoxic  systemically  (Salem  and 
Cullumbine  1960). 

OSHA  is  proposing  a  50-ppm  8-hour 
TWA  limit  for  this  previously 
unregulated  chemical.  The  Agency 
preliminarily  concludes  that  this  limit 
will  protect  workers  from  the  risk  of 
valeraldehyde's  potential  to  cause 
severe  eye  and  skin  irritation.  The 
health  evidence  forms  a  reasonable 
basis  for  proposing  a  new  limit  for  n- 
valeraldehyde.  At  the  time  of  the  final 
rule,  OSHA  will  promulgate  a  new  limit 
if  the  Agency  determines  that  this  limit 
will  substantially  reduce  significant  risk. 

m-XYLENE  ALPHA.  ALPHA'-DIAMINE 


CAS:  1477-65-0;  Chemical  Fomwla: 

C.H.(CH,NH,), 
H.S.  No.  1432 

OSiA  presently  has  no  exposuce  limit 
for  this  substance.  The  ACCHH  has 
established  a  limit  of  0.1  mg/m'  as  a 
ceiling  limit  that  should  not  be  exceeded 
diuing  any  part  of  the  working  day,  and 
has  added  a  akin  notation  to  indicate 
that  substantial  percutaneous 
absorption  can  occur  through  the  eyes, 
mucous  membranes,  and  skin.  m-Xylene 
alpha,  alpha'-diamine  (MXDA)  is  a 
colorless  liquid. 

Animal  studies  have  demonstrated 
that  MXDA  is  strongly  irritating  to  the 
skin  (Haskell  Laboratory  1973,  private 
communication:  Sherwin-Williams 
Company  1978).  Research  at  Du  Poht 
(1973)  showed  diat  pure  MXDA  was 
corrosive  when  applied  to  the  skin  of 
guinea  pigs,  and  a  50-percent  MXDA 
solution  caused  seveK  irritation  in  these 
animals.  In  a  separate  study  (Sherwin- 
Williams  Company  1978),  a  10-peroent 
mixture  of  M}Q)A  caused  severe  skin 
irritation  and  erythema  in  guinea  pigs. 
Sherwin-Williams  (1978)  also  reported 
that  rats  exposed  to  levels  of  MXDA 
ranging  frtnn  1.74  to  6.04  mg/liter  even 
for  1  hour  sustained  liver,  kidney,  and 
lung  damage,  as  determined  at  necropsy. 
One  study  showed  mild  sensitization 
when  MXDA  was  applied  to  guinea  pig 
skin,  but  this  effect  was  not  observed  in 
a  second  study  (Sherwin-Williams 
Company  1978). 

OSPiA  preliminarily  concludes  that  a 
ceiling  limit  of  0.1  mg/m'  is  necessary  to 
protect  against  the  risk  of  skin  irritation, 
percutaneous  absorption  of  MXDA,  and 
potential  systemic  effects.  The  health 
evidence  forms  a  reasonable  basis  for 
proposing  a  new  limit  for  MXDA-  At  the 
time  of  the  final  rule.  OSHA  will 
promulgate  a  new  limit  if  the 'Agency 
determines  that  this  limit  will 
substantially  reduce  significant  risk. 

XYLIDINE 

CAS:  1300-73-8;  Chemical  Formula: 

(CH3),C.H,NH, 
H.S.  No.  1433 

OSHA's  current  Z  tables  list  an 
exposure  limit  of  5  ppm  as  an  8-hour 
TWA  for  xylidine,  with  a  skin  notation. 
In  1982,  the  ACGIH  reduced  its  TLV  to  2 
ppm  as  an  8-hour  TWA  and  retained  the 
skin  notation.  Xylidine  is  a  pale-yellow 
to  brown  liquid.  Conunercial  xylene  is  a 
mixture  of  isomers. 


Several  studies  indicate  that  the 
current  OSHA  PEL  for  xyiidine  is 
insufficient  to  protect  workers  against 
hepatotoxic  and  other  adverse  effects.  A 
paper  by  Von  Oettingen  et  al.  (1974) 
reported  liver  damage  in  dogs,  rats,  cats, 
and  mice  repeatedly  exposed  to  45  ppm 
xylidine  for  7  hours  per  day  for  a  period 
of  20  to  40  weeks;  tlwse  exposures  also 
caused  death  in  dogs,  cats,  and  mice. 
Treon,  Sigmon,  Wright  et  al.  (1950) 
noted  cardiac  liver,  and  kidney  damage 
in  anfanals  fatally  exposed  at  the 
following  doses:  Cats,  17  ppm;  guinea 
pigs,  50  ppm;  and  rabbits.  60  ppm; 
cyanosis  was  also  observed  in  these 
animals. 

OSHA  is  proposing  to  reduce  the 
existing  8-hour  TWA  to  2  ppm  and  to 
retain  the  skin  notation.  The  Agency 
preliminarily  concludes  that  these  limits 
will  protect  workers  frt)m  the  risk  of 
cardiac,  kidney,  and  liver  riittnwy 
potentially  associated  with  exposure  to 
this  sabstanoe.  The  health  evidence 
forms  a  reasonable  basis  for  proposing  a 
revision  to  this  level.  At  the  time  of  the 
final  rule,  OSHA  will  establish  a  new 
limit  for  xylidine  if  the  Agency 
detennines  that  this  limit  will 
substantially  reduce  significant  risk. 

Preliminary  Conclusions 

Exposure  to  the  72  substances 
included  in  this  category  place  woricers 
at  risk  of  material  health  impairment  or 
functional  incapacity.  The  adverse 
health  consequences  of  exposure  to 
these  chemicals  include  neuropathies, 
skin  and  respiratory  tract  irritation, 
kidney  and  liver  damage,  and 
gastrointestinal  disorders.  The  available 
health  evidence  for  this  large  group  of 
substances  forms  a  reasonable  basis  for 
proposing  to  reduce  existing  limits  or  to 
add  new  limits  where  none  formerly 
existed.  At  the  time  of  the  final  rule, 
OSHA  will  establish  new  or  revise 
existing  limits,  if  the  Agency  determines 
that  these  limits  will  substantially 
reduce  significant  risk. 

13.  Substances  for  Which  Proposed 
Limits  Are  Based  on  Avoidance  of 
Biochemical/Metabolic  Effects 

Introduction 

One  basis  for  establishing  exposure 
limits  is  the  ability  of  many  toxic 
substances  to  interfere  with  the  normal 
metabolism  or  biochemistry  of  the  body. 


A  total  of  26  substances  for  which 
OSHA  is  proposing  limits  fall  into  thi» 
group.  Table  C13-1  shows  these 
substances,  their  current  OSHA  PELs. 
ACGIH  TLVs,  and  NIOSH  RELs.  and 
their  CAS  and  HS  numbers.  For  four  of 
these  substances,  OSHA  is  proposing 
only  to  lower  the  8-hour  TWA;  for  two 
other  substances,  the  Agency  is 
proposing  to  retain  the  B-hour  limit  and 
to  add  a  STEL  In  one  instance,  OSHA  is 
proposing  a  reduced  TWA  and  the 
addition  of  a  ceiling.  In  one  case 
(terphenyls),  OSHA  proposes  a 
reduction  in  the  ceiling  level,  and  for  17 
substances,  new  limits  are  being 
proposed.  In  the  case  of  p- 
nititjchlorobenzene.  OSHA  proposes  to 
retain  OSHA's  current  limit  of  1  mg/m* 
as  an  8-hour  TWA.  NIOSH  has  a  REL 
for  only  two  of  these  substances,  carbon 
monoxide  and  carbon  dioxide. 

Description  of  the  Health  Effects 

The  compounds  shown  in  Table  C13-1 
are  further  divided  into  the  following 
sub-classes,  based  on  their  mechanism 
of  action: 

•  Substances  that  are  cholinesterase 
inhft>itors: 

•  Substances  that  interfere  with  the 
oxygen  carrying  capacity  of  blood: 

•  Substances  with  Antabuse-like 
effects. 

The  disruption  of  metabolic  processes 
by  toxic  substances,  if  severe  enough. 
results  in  potentially  dangerous  effects 
on  the  neurological,  cardiovascular,  and 
respiratory  systems.  The  adverse  health 
consequences  caused  by  exposure  to 
chemicals  having  cholinesterase 
inhibition  effects  range  bom  wheezing, 
nausea,  vomiting,  and  confusion  to 
respiratory  failure,  coma,  and  death.  If 
exposure  has  localized  rather  than 
systemic  effects,  the  signs  and 
symptoms  of  cholinesterase  inhibition 
can  include  sweating,  blurred  vision, 
and  constriction  of  the  bronchial  tubes. 
Substances  that  interfere  with  the 
ability  of  the  blood  to  carry  oxygen 
cause  a  broad  range  of  symptoms, 
including  fainting,  loss  of  consciousness, 
rapid  heartbeat  headache,  nausea, 
coma,  and  death.  Carbon  monoxide 
(CO)  is  the  best  known  substance  in  this 
category  of  chemicals,  and  exposure  to 
CO  is  common  throughout  industry. 

MLLMQ  COOC  4S10-2(-M 
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Idble  CI3-I.     Substances  for  Which  Limits  Are  Based  on  Avoidance  of  Hetabotic  Effects  (continued) 


1988 


H.S.  Nuvnber/ 
Chemical  Name 


CAS  No.    Current  PEL*       ACGIH  TLV»*       NIOSH  REP 


Biochemical/ 
Metabolic  Effect 


10Z5  Aniline  and  homologs     6Z-53-3    5  ppm  TWA,  Skin    2  ppm  TWA,  Skin 


1058  CalciifR  cyanamide      156>-62-7 


1068  Carbofuran 


1069  Carbon  dioxide 


1071  Carbon  monoxide 


1103  Crufomate 


1563-66-2 


0.5  mg/m  TWA 


0.1  mg/m  TUA 


ne  .hemoglobinamia 

Antabuse- tike 
effect 

Cholinesterase 
inhibition 


124-38-9   5000  ppn  TUA     5,000  ppm  TWA     10,000  ppm  TUA   Hyperventila- 

30,000  ppm  STEl  ,  30,000  ppm      tion 
Ceiling  (10  min) 


630-08  «   50  ppm  TWA 


1091  Chlorpyrifos  •        2921-88-2 


299-86-5 


50  ppm  TWA 
400  ppm  STEl 


0.2  mg/m  TWA 
0.6  mgV  STEL, 
Skin 


5  mg/m  TWA 

3 
20  mg/m  SI  El 


35  ppm  TWA 
200  ppm 
Ceiling 


Carboxyhemo 
globinemia 


Cholinesterase 
inhibition 


Cholinesterase 
inhibition 


H.S.  Number/ 
Chemical  Name 


CAS  No.    Current  PEL*       ACGIH  TLV** 


Biochanical/ 
NIOSH  REL***    Metabolic  Effect 


1104  Cyanamide 


1131  Oicrotophos 


420-04-2 


141-«6-2 


1143  Dimethylani line  121-69-7        5  ppm  TWA,  Skin 


1146  Dioxathion 


78-34-2 


1151  Disulfiram  (Antabuse)    97-77-8 


1160  Ethion 


1173  Fenamiphos 


1174  Fensulfothion 


563-12-2 


22224  92-6 


1 15-90-2 


2  mg/m  TUA 


0.25  mg/m  TWA, 
Skin 

5  ppm,  TUA,  Skin 
10  ppm  STEL 

4 

0.2  mg/m^  TUA, 
Skin 

3 

2  mg/m  TUA 


0.4  mg/m  TUA. 
Skin 


0.1  mg/m  TUA, 
Skin 

3 
0.1  mg/m  1UA 


Antabuse- like 
effect 

Cholinesterase 
inhibition 

Hethemoglobin 
emia 

Cholinesterase 
inhibition 

Antabuse 
effects 

Cholinesterase 
inhibition 


Cholinesterase 
inhibition 

Choi inesterase 
inhibition 


UMI 


2n68 


988 


JMI 


Fadewil  Wtgjrtw  /  Vol.  53.  Na  M9  /  Twesday.  fane  7, 1988  /  Propwerf  Rules 


Federal  Register  /  Vol.  53.  No.  109  /  Tuesday,  June  7. 1988  /  Proposed  Rules 


21169 


?i*lc  C»3-l.     SMbsUnces  far  MVcH  Liimts  *re  Barsetf  on  Avoidance  of  Hetd*o»tc  Effects  (contTnoed) 


H.S. 


iC4l 


1175  FenthTOR 


124S  HetlMiyl 


1280  NoMMeiliyl«n1ine 

1288  p-Nitrochloro- 
bMztnc 

1319  Phorate 


1337  Fropomir 


1349  Ronnel 


i38C  Sulprofos 


CAS  No.        Currerrt  Pft* 


55^8-9 


1WS2-77-5 


298-02-2 


AC6IW  Ttr** 


Biochemical/ 
WIOSM  RtL***    ftetabolic  Effect 


0.2  mg/m  T(M, 
Skin 

2.5  nigAn^  TWA 


100-61 -»   2  ppm  IMI,  Skin   6.5  ppnUWA,  Skin 


100-00-5    1  tng/m^  TWA.      3  mg/m^  TWA. 


Skin 


114-26-1 


299-84-3    15  mg/m  TWA 


35400-43-2 


Skin 

0.05  irq/m  TWA, 
0.2  ng/m  SIEL, 
Skin 

0.5  mg/m  TWA 


10  mg/m  TWA 


1  mg/m  TUA 


Cholinesierase 
inhibition  ■ 

Cholinesterase 
inhibition 

net hemog 1 ob i nemi  a 

Hethemoglobin- 
emia 

Cholinesterase 
inhibition 


Cholinesterase 
inhibition 

Cholinesterase 
inhibition 

Cholinesterase 
inhibitioA 


Table  C13-1.  Substances  for  Which  limits  Are  Based  on  Avoidance  of  Metabolic  Effects  (continued) 


H.S.  Number/ 
Chemical  Name 


CAS  No.    Current  PEL* 


AC6IH  UV** 


Biochemical/ 
NIOSH  REL*»*    HeUbolic  Effect 


1384  Terphenyls 

1401  m-Toluidine 

14)3  2.4.6 

Trinitrotoluene 


26140-60-3    1  ppm  Ceiling     0.5  ppm  Ceiling 


108-44-1 


2  ppm  TWA,  Skin 


1)8-96-7    1.5  mg/m^  TWA,    0.5  mg/m'  TWA. 


nitochondrial 
changes 

Methemoglobinemia 

Methemoglobinemia 


Skin 


Skin 


•   OSHA's  TWA  limits  are  for  8-hour  exposures;  its  STELs  are  for  the  durations  specified;  and  its 
ceilings  are  peaks  not  to  be  exceeded  for  any  period  of  time. 

•*  The  ACGIH  TWA-TLV  is  for  an  8-hour  exposure;  its  STELs  are  15r*ninute  limits  not  to  be  exceeded 
more  than  4  times  per  day  with  a  minimum  of  60  minutes  between  successive  STtL  exposures;  and 
its  ceilings  are  peaks  not  to  be  exceeded  for  any  period  of  time. 

***  NIOSH,  TWA  limits  ire   for  10-hour  exposures  unless  otherwise  specified,  and  its  ceilings  are 
peaks  not  to  be  exceeded  for  any  period  of  time  unless  a  duration  is  specified  in  parentheses. 

*'      Proposed  PEL  is  the  NIOSH  REL. 
OSHA  limit  is  retained. 

BttXINQ  CODE  4S10-3«-C 
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The  Antabuae-lika  effects  associated 
with  exposure  to  three  chemicals — 
disulfiram.  ryanaiaide,  and  caki<MB- 
cyanamide — include  facial  flushing, 
nausea,,  asd  •  racing  heartbeat. 
However,,  teae  effects  are  aMnifeated 
only  if  the  exposed  individual  has 
ingested  alcohol.  The  three  chemicals  fin 
this  sub-group  cause  this  effect  by 
inhibitiagaUeiiyde  dehydrogenase 
activity,  which  is  involved  in  the 
biotransformsCion  of  alcohol. 

For  chemicals  that  cause  systemic 
toxicity  in  animals  and/or  humans,  the 
poasJiy  obaaawbl*  signs  and  symptoms 
of  intoxication  are  usually  secondary  to 
the  interaction  of  the  chemical  with  a 
molecular  target.  In  other  words,  the 
chemical  interacts  with  (binds  with  or 
modifies)  an  endogenous  molecular 
constituent  (protein,  nucleic  acid,  lipid, 
etc.)  in  the  target  tissuets).  The  result  of 
the  interaction  is  ordinarily  a 
modification  or  elimination  of  the 
normal  function  of  the  specific 
molecular  constituent  which,  if 
sufficiently  severe,  may  lead  to 
secondary  effects  within  the  affected 
cells  and/or  tissues.  It  is  possible  for  a 
number  of  molecules  to  be  affected  by 
the  toxic  chemical  without  there  being 
any  overt  manifestation  of  toxicity.  In 
other  words,  there  is  an  apparent  no- 
effect  level  governing  the  overt 
manifestation  of  toxicity,  although  there 
are  usually  metabolic  effects  at  levels 
below  those  that  cause  overt  effects. 

For  chemicals  for  which  the  molecular 
target  is  known  and  for  which  netkods 
are  available  to  detect  the  altered 
molecular  target  it  is  possible  to  use  the 
measure  of  altered  biochemical  function 
as  a  sensitive  indicator  of  exposure  to 
the  chemicals  at  levels  below  those  that 
cause  grossly  observable  signs  and 
symptoms  of  poisoning.  For  some  other 
classes  of  chemicals,  studies  in  animals 
and/or  humans  have  shed  light  on  the 
biochemical  basis  of  their  toxicity.  For 
some  of  these  classes  of  chemicals,  it  is 
possible  to  base  limits  of  human 
exposure  on  biochemical,  metabolic,  or 
pharmacologic  indicators  of  their 
interaction  with  molecular  targets  rather 
than  on  grossly  visible  signs  and 
symptoms  of  adverse  systemic  effects. 

Cholinesterase  inhibition.  A  number 
of  organophosphate  and  carbamate 
insecticides  produce  acute  toxicity  in 
humans  through  inhibition  of 
acetylcholinesterase  at  cholinergic 
synapses  in  the  central  and  peripheral 
nervous  systems.  This  inhibition  causes 
an  accumulation  of  acetylcholine  at  the 
effector  sites  and  elicits  signs  and 
symptoms  consistent  with  excessive 
cholinergic  activity.  These  include 
bronchoconstriction;  increased 
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bronchial  aectetioas,.  saliva  tioD,  and 
lacrimation;  nausea;  vomiting;  cramps; 
consiiictraR  of  tnv  pupils,  nnncniar 
weakness;  and  cardiac  irregularities.  If 
sufficiently  severe,  acetyl-cholinesterase 
inhibition  aapi  cause  coma,  irreversible 
CNS  damage,  and  death. 

The  mechanisms  by  which 
carbamates  and  organophosphates 
mhibit  aeetyfcholinestirase  differ.  In 
general,  carbamates  form  a  non- 
covalently  bound  complex  with  the 
enzyme,  while  most  organophosphates 
bind  covalently  with  the  enzyme.  The 
net  result,  inactivation  of  the  enzyme,  is 
similar  for  both  groups.  In  either  case, 
the  inhibition  is  usually  reversible.  The 
carbamate-choknesteraaa  complex 
dissociates  to  regenerate  the  active 
enzyme,  while  cholinesterase 
inactivated  by  organophosphates  is 
replaced  by  the  de^  novo  synthesia-  of 
active  enzyme.  Therefore,  unless  the 
inhibition  is  sufficiently  severe  to  cause 
brain  daauge  oc  death,  die 
manifestations  of  acute  toxicity  are 
reversible,  and  poisoned  individuals 
recover  without  sequelae.  A  significant 
proportion  of  endogenous  cholinesterase 
activity  may  be  inhibited  before  the 
overt  manifestations  of  intoxication 
appear.  The  fraction  of  total 
cholinesterase  activity  that  can  be 
inhibited  without  there  being  signs  and 
symptoms  of  toxicity  varies  from 
individual  to  individual  and  also 
appears  to  depend  on  the  intensity  and 
duration  of  exposure.  The  lack  of 
warning  signs  at  tow  leveh  of  exposure 
increases  the  need  to  set  exposure  limits 
at  levels  that  will  protect  those 
individuals  who  do  not  readily  manifest 
the  symptoms  and  signs  of  toxicity  from 
experiencing  the  subclinical  effects  of 
exposure. 

Compounds  that  interfere  with  the 
oxygen-carrying  capacity  of  the  blood. 
A  number  of  compounds  produce  their 
immediate  toxicity  in  humans  by 
altering  the  ability  of  hemoglobin  in  the 
red  blood  cells  to  bind,  transport,  and 
release  oxygen.  Perhaps  the  best  studied 
of  these  is  carbon  monoxide.  Carbon 
monoxide  binds  to  hemoglobin  with  a 
greater  affinity  than  does  oxygen.  It  also 
alters  the  dissociation  characteristics  for 
the  oxygen-hemoglobin  complex.  The 
overall  effect  is  to  reduce  the  oxygen- 
carrying  capacity  of  the  blood.  Also 
included  in  this  overall  category  of 
compounds  is  a  group  of  aromatic 
amines  and  nitro  compounds  that  react 
with  hemoglobin  in  the  blood  to  reduce 
it  to  methemoglobin.  Methemoglobin 
will  not  bind  with  oxygen  and  therefore 
is  not  an  effective  carrier  of  oxygen. 

Because  these  compounds  reduce  the 
ability  of  the  blood  to  transport  oxygen. 


ttie  evert  ai^is  and  synptoBB  of  acute 
toxicity  are  those  of  tissue  anoxia,  i.e., 
neurabehaviorat  dtsfurbances,  dfzziness, 
cardiac  irregularities,  cyanosis, 
unconsciousness,  and  death.  The 
severity  of  the  symptoms  are  a  function 
of  the  degree  to  which,  the  oxygen- 
carrying  capacity  of  the  blood  has  been 
depleted  and  of  the  state  of  the  exposed 
imbvidoal's  health.  In  the  case  of  carbon 
monoxide,  individuals  may  experience 
only  very  subtle  neurobehavioral  effects 
when  10  percent  of  the  hemoglobin  is 
bound  to  carbon  monoxide,  and  healthy 
mdividuals  may  tolerate 
carboxyhemoglobin  concentrations  of  50 
percent  for  short  periods  of  time  without 
experiencing  lasting  adverse  efteds. 

In  the  cases  of  both  carbon  monoxide 
and  the  methemegtebtH-fenning 
compounds,  the  primary  effect  (i.e., 
iOrmaliOR  Or  cartioxyfiemoglOuUi  or 
methemoglobin)  is  reversible.  In  the 
absence  of  additional  carbon  monoxide 
exposure,  cafboxytk^oglofciB 
dissociates  to  carbon  monoxide  and 
fiilly  functional  hemogfobin. 
Methemoglobin  can  be  reoxidized  to 
hemoglobin  by  endogenous  mechanisms, 
but  the  major  recovery  mecfaanisoi  is  via 
the  synthesis  of  new  hemoglobin. 

Sabstancea  that  cause  Antabase-like 
effects.  The  ingestion  of  alcoholic 
beverages  following  exposure  to 
disulfiram,  cyanamide,  or  calcium 
cyanamide  results  in  a  characteristic 
syndrome  conststing  of  flushing  tA  the 
face,  nausea,  vomiting,  hypotension,  and 
increased  heart  rate.  If  exposure  is 
particularly  severe,  the  reaction  may 
trigger  convulsions,  cardiac  arrhythmias, 
or  heart  attacks  and  has  in  some  cases 
caused  death.  In  the  vast  majority  of 
less  severe  cases,  die  reaction  is  foHy 
reversible,  although  the  symptoms  are 
temporarily  completely  disabling. 
Disulfiram  (Antabuse]  is  used 
therapeutically  in  the  treatment  of 
chronic  alcoholism;  as  such,  employees 
who  are  currently  being  treated  with 
disulfiram  for  alcoholism  are  at 
particularly  high  risk  if  they  are  also 
occupationally  exposed  to  these 
substances  that  cause  Antabuse-like 
effects.  These  compounds  do  not  cause 
any  signs  or  symptoms  of  toxicity  in  the 
absence  of  alcohol  ingestion  unless 
exposure  levels  are  far  above  those  that 
trigger  the  alcohol  response. 

Dose-Response  Relationships  and 
Biochemical/Metabolic  Effects 

Cholinesterase  inhibition.  Typically, 
the  cholinesterase  inhibition  potential  of 
a  compound  is  assessed  by  measuring 
plasma  cholinesterase  activity  in  the 
treated  organism.  Data  from 
experiments  in  animals  and  limited  data 


from  human  clinical  trials  indicate  that 
the  percentage  of  basal  plasma 
cholinesterase  activity  decreases  with 
increasing  dose  and  that  the  dose- 
response  curve  is  S-shaped.  Because 
there  is  inter-individual  variation  in  this 
relationship,  die  dose-response  curve  for 
a  population  exposed  to  a  ' 

cholinesterase  inhibitor  would  be 
expected  to  be  much  shallower  in  slope 
and  to  have  longer  tails  than  the  dose- 
response  curve  for  any  single  individual. 

The  relationship  between  the  dose- 
response  curve  for  plasma 
cholinesterase  inhibition  and  the  dose- 
response  curves  for  more  direct 
indicators  of  clinical  intoxica^on,  such 
as  acetylcholinesterase  activity  in  the 
CNS  or  the  actual  appearance  of  signs  of 
intoxication,  is  not  known.  Evidence 
suggests  that  there  is  considerable  inter- 
individual  variabUity  in  these 
relationships.  Some  individuals  may  be 
free  of  the  symptoms  and  signs  of 
intoxication  when  their  plasma 
cholinesterase  levels  have  been 
inhibited  by  as  much  as  90  percent, 
while  others  may  experience  symptoms 
after  only  a  small  decrease  in  plasma 
cholinesterase  activity.  Because  of  this 
variability,  any  exposure  limit  should  be 
set  with  this  individual  variability  in 
mind. 

Substances  that  interfere  with  oxygen 
transport.  Both  carboxyhemoglobin  and 
methemoglobin  formation  exhibit  a 
classical  slgmoidal  dose-response 
relationship  in  relation  to  e>q>osure  to 
carbon  monoxide  or  methenu>glob- 
informing  compounds.  The  loss  in  the 
oxygen-carrying  capacity  of  the  blood  is 
a  fimction  of  the  intensity  and  duration 
of  exposure.  As  stated  above,  the 
majority  of  healthy  individuals  can 
tolerate  some  reduction  in  the  oxygen- 
carrying  capacity  of  their  blood  without 
experiencing  symptoms  of  overt  toxicity. 
However,  there  is  great  inter-individual 
variability  in  the  degree  of  decreased 
oxygen-carrying  capacity  that  can  be 
tolerated  without  apparent  ill  effect 
Individuals  with  pre-existing  anemia  or 
with  high  carboxyhemoglobin  levels  as 
a  result  of  other  environmental 
exposures  may  already  be  at  or  above 
the  level  at  which  they  will  display  the 
signs  or  experience  the  symptoms  of 
tissue  anoxia.  For  these  individuals, 
even  a  small  incremental  decrease  in  die 
oxygen-canying  capacity  of  the  blood 
can  have  serious  consequences. 

Substances  causing  Antabuse-like 
effects.  Hie  dose-response 
characteristics  of  disulfiram,  cyanamide, 
and  caidum  cyanamide  follow  the  usual 
S-shaped  curve.  The  effect  of  exposure 
to  cyanamide  is  approxtmately  one-half 
that  of  eiqiosure  to  disulfiram  (ACGIH 


1986).  The  proposed  limits  for  the 
substances  in  this  group  have  been  set 
at  levels  below  those  associated  with 
the  Antabuse  effect  in  workers  ingesting 
alcohol  either  during  or  after  work. 

The  followring  paragraphs  describe  the 
Agency's  preliminary  findings  with 
respect  to  the  substances  that  cause 
metabolic  disturbances.  The  discussions 
below  illustrate  the  serious  nature  of  the 
risk  associated  with  exposure  to  these 
substances. 

PHORATE 

CAS:  298-02-2;  Chemical  Formula: 

CHitOiPS, 
H.S.  No.  1319 

Phorate  is  an  organophosphorus 
cholinesterase  inhibitor  that  is  used  as 
an  insecticide.  The  ACGIH  has 
recommended  exposure  limits  of  0.05 
mg/m*  8-hour  TWA  and  0.2  mg/m* 
STEL  for  phorate,  with  a  skin  notation. 

Phorate  has  been  shown  to  be  a  highly 
toxic  compound  in  animals.  Rats 
exposed  to  daily  doses  of  phorate 
showed  effects  at  levels  above  0.15  mg/ 
kg/ day  but  no  effects  at  levels  below 
this  level  The  no-effect  level  in  dogs  is 
between  0.01  and  OjOS  mg/kg/day 
Gaines  1960). 

The  proposed  limit  of  0.05  mg/m'  as 
an  S-hoor  TWA.  supplemented  by  a 
STEL  of  0.2  mg/m'  and  a  skin  notation, 
is  based  on  calculations  that  the  no- 
effect  level  in  humans  would  lie  in  the 
range  between  0.21  and  0.7  mg/day,  and 
that  use  of  an  appropriate  safety  factor 
would  suggest  an  8-hour  limit  of  0.05 
mg/m'  with  a  STEL  of  0.2  mg/m*  to 
ensure  against  excursions  greatiy  in 
excess  of  the  TWA  limit 

OSHA  preliminaiily  finds  that  these 
limits  will  protect  workers  exposed  to 
phorate  against  cholinesterase  inhibition 
and  its  associated  effects,  which  include 
respiratory  symptoms,  nausea, 
confusion,  and  vomiting.  The  Agency 
believes  that  in  the  absence  of  any 
OSHA  limit  phorate-exposed 
employees  are  at  risk  of  experiencing 
such  effects  and  that  establishing  a  PEL 
«vill  substantiaUy  reduce  these  risks. 
The  health  evidence  forms  a  reasonable 
basis  for  proposing  a  new  limit  for 
phorate.  At  die  time  of  the  final  rule. 
OSHA  will  promulgate  a  new  limit  if  the 
Agency  determines  that  this  limit  will 
substantially  reduce  significant  risk. 

CARBON  MONOXIDB 

CAS:  eSO-QMk  Chemical  Formula:  GO 

H.S.  No.  ton 

OSHA's  current  limit  for  carbon 
monoxide  is  SO  ppm  TWA.  The  ACGIH 
recommends  ffTLV-TWA  of  SO  ppm 
widi  a  TLV-STKL  of  400  ppm.  NIOSH 
(1972)  recommends  an  84iour  TWA  limit 
of  35  ppm  with  a  200-ppm  ceiling. 


Carbon  monoxide  readily  combines 
with  hemoglobin  to  form 
carboxyhemoglobin  (COHb).  Excessive 
accumulations  of  COHb  cause  hypoxic 
stress  in  healthy  individuals  as  a  result 
of  reduced  oxygen-carrying  capacity  of 
the  blood.  In  patients  with 
cardiovascular  disease,  such  stress  can 
further  impair  cardiovascular  function. 
The  ACGIH  (1986)  cites  a  number  of 
studies  showing  that  exposure  to  SO  ppm 
TWA  carbon  monoxide  generally  results 
in  COHb  levels  of  6  to  10  percent,  and 
that  such  levels  are  not  associated  with 
signs  or  symptoms  of  healdi  impairment 
in  healthy  individuals.  However,  ACGIH 
comments  that  a  TLV  of  25  ppm,  which 
results  in  COHb  levels  of  4  percent  or 
less,  may  be  necessary  for  workers  with 
disease  diat  places  them  at  higher  risk 
of  serious  cardiovascular  injury.  The 
NIOSH  recommendation  of  35  ppm 
TWA  is  also  based  on  protecting 
workers  with  chronic  heart  disease; 
NIOSH  believed  that  such  workers 
should  not  be  allowed  to  approach  a 
COHb  level  of  5  percent. 

The  basis  for  the  recommendation  of  a 
400-ppm  TLV-STEL  by  the  ACGIH  is  not 
entirely  clear,  but  may  be  based  on  a 
study  by  Schulte  (1964),  who  stated  that 
exposure  to  100  ppm  carbon  monoxide 
for  4  hours  is  excessive.  NIOSH 
recommended  a  200-ppm  short-term 
limit  to  supplement  the  TWA  limit  since 
it  appears  that  transient  exposures  up  to 
200  ppm  do  not  significantly  alter  a 
worker's  equilibrium  COHb  level 

Exposure  to  the  TLV-TWA  of  50  ppm 
generally  results  in  COHb  levels  of  8  to 
15  percent  These  levels  are  not 
associated  with  toxic  effects  in  healthy 
individuals.  NIOSH  recommends  an  8- 
hour  TWA  limit  of  35  ppm  and  a  ceiling 
limit  of  200  ppm,  based  on  the  need  to 
protect  workers  with  chronic  heart 
disease.  OSHA  proposes  that  these 
NIOSH  limits  be  ad<^ted  as  die  PEL  to 
ensure  that  COHb  levels  are  less  than  5 
percent  and  tiius  protect  workers  who 
may  be  at  greater  risk  because  of 
cardiovascular  or  pulmonary 
impairment  The  health  evidence  forms 
a  reasonable  basis  for  proposing  a 
revision  to  this  level  At  the  time  of  the 
final  rule,  OSHA  will  establish  a  new 
limit  for  carbon  monoxide  if  the  Agency 
determines  that  this  limit  will 
substantially  reduce  significant  ride. 
OSHA's  preliminary  feasibility  analysis 
is  based  on  limited  data  at  this  level, 
and  the  Agency  therefore  requests 
additional  feasibility  information  from 
the  public. 

CRUFOMATE 

CAS:  20B-8B-8:  Chemical  Fonnula: 

C«H,.ClNO>P 
H.S.  No.  1103 
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This  pesticide  actively  inhibits  both 
plasma  and  erythrocyte  chohnesterase. 
Neither  OSHA  nor  NIOSH  presently  has 
a  limit  for  crufomate;  the  ACCIH  has  set 
a  TWA-TLV  of  &  mg/m»  and  a  STEL  of 
20  mg/m'  for  this  substance. 

A  study  in  humans  showed  that 
ingestion  of  200  mg  of  crufomate  daily 
for  7  days  caused  no  apparent 
cholinesterase  inhibition  in  the  subjects 
of  this  controlled  study.  Rats  and  dogs 
receiving  higher  doses  (5  mg/kg/day)  for 
two  years  did  show  this  effect 
(McCoUister  et  al.  1968). 

Because  cholinesterase  inhibition  is  a 
very  sensitive  indicator  of  exposure. 
,  OSHA  preliminarily  concludes  that  the 
proposed  level  of  5  rng/m'  will  provide 
a  margin  of  safety  below  the  ingestion 
NOH<  for  humans,  which  corresponds 
approximately  to  an  8-hour  inhalation  of 
20  mg/m'.  The  substantial  risk  of 
experiencing  such  effects  will  be    i 
significantly  reduced  from  the        | 
uncontrolled  levels  possible  in  the 
absence  of  an  OSHA  limit.  The  health 
evidence  forms  a  reasonable  basis  for 
proposing  a  new  limit  for  crufomate.  At 
the  time  of  the  final  rule,  OSHA  will 
promulgate  a  new  limit  if  the  Agency 
determines  that  this  limit  will 
substantially  reduce  significant  risk. 

CARBON  DIOXIDE 

CAS:  124-38-9:  Chemical  Fonnula:  COi 

H.S.  No.  1089 

OSHA's  current  limit  for  carbon 
dioxide  is  5000  ppm  TWA.  ACGIH  also 
recommends  a  SOOO-ppm  TLV-TWA 
with  a  30.000-ppm  TLV-STEL  NIOSH 
recommends  a  10-hour  TWA  limit  of 
10.000  ppm  with  a  10-minute  30.000  ppm 
ceiling  limit 

Both  ACGIH  (1986)  and  NIOSH  (1976f) 
dte  studies  indicating  that  continuous 
exposure  to  between  1.5  and  3  percent 
carbon  dioxide  (15.000  to  30.000  ppm) 
results  in  few,  if  any,  adverse  effects. 
However,  electrolyte  imbalances  and 
other  mild  metabolic  changes  have  been 
associated  with  prolonged  exposure  to 
10.000  to  20.000  ppm  (Schulte  1964:  Gray 
et  al.  1950).  Increases  in  the  rate  of 
respiration  have  been  observed  among 
resting  subjects  exposed  to  39.500  ppm 
for  periods  shorter  than  a  day  and 
among  exercising  subjects  exposed  to 
airborne  concentrations  below  30,000  for 
the  same  period  (Sinclair  et  al.  1969). 

OSHA  is  proposing  to  add  a  30,000- 
ppm  STEL  to  the  existing  PEL  of  5000 
ppm  TWA  to  protect  employees  from 
experiencing  elevated  short  term 
exposures;  the  Agency  preliminarily 
concludes  that  this  limit  will 
substantially  reduce  the  risk  assodated 
with  such  short-term  exposures  to  COt. 
The  health  evidence  forms  a  reasonable 
basis  for  proposing  a  revision  to  this 


level.  At  the  time  of  the  final  rule,  OSHA 
will  establish  a  new  lim^t  for  carbon 
dioxide  if  the  Agency  determines  that 
this  liiTiit  wiP  substantially  reduce 
significant  risk. 

ANILINE  (AND  HOMOLOGUES) 

CAS:  62-53-3;  Chemical  Formula:  CiI^NHi 

H.S.  No.  1025 

The  current  OSHA  8-hour  TWA 
permissible  exposure  limit  for  aniline  is 
5  ppm.  with  a  skin  notation.  The 
ACGIH-recommended  8-hour  TLV  is  a  2- 
ppm  TWA,  with  a  skin  notation.  Aniline, 
when  first  distilled,  is  an  oily,  colorless 
liquid  that  darkens  on  exposure  to  air. 

Occupational  aniline  poisoning  was  a 
relatively  common  occurrence  in  earlier 
years  (ACGIH  1986,  p.  30).  The  early 
.limits  for  aniline  were  set  to  guard 
against  acute  toxicity  manifested  as 
cyanosis  (Henderson  and  Haggard  1943). 
Cirrhosis  and  chronic  CNS  effects  were 
also  reported  (Holstein  1955;  von 
Oettingen  1941).  Skin  absorption  occurs 
when  aniline  vapor  contacts  the  skin 
(Dutkiewicz  1962),  and  skin  contact 
should  therefore  be  avoided. 

Early  studies  suggested  that  less  than 
full-shift  exposures  of  7  to  53  ppm  of 
aniline  vapor  caused  mild  symptoms, 
while  1-hour  inhalation  exposures  to 
concentrations  in  the  range  of  100  to  160 
ppm  caused  severe  effects  (Henderson 
and  Haggard  1943).  Later  studies  in 
several  species  of  animals  found  no 
effects,  other  than  a  slight  increase  in 
methemoglobin  in  the  blood  of  rats,  after 
the  animals  had  been  exposed  to  aniline 
concentrations  of  5  ppm  for  6  months 
(Oberst,  Hackley,  and  Comstock  1956). 
An  early  NCI  aniline  hydrochloride 
cancer  bioassay  in  Fi8cher-344  rats  and 
B6C3F1  mice  demonstrated  carcinogenic 
effects,  primarily  in  the  spleen  of  rats, 
but  multiple  organ  sites  were  also 
involved  in  rats  fed  0.6  percent  or  0.3 
percent  aniline  hydrochloride  for  103 
weeks  (NCI  1978). 

OSHA  has  preliminarily  concluded 
that  the  current  limit  of  5  ppm  is  not 
protective,  since  systemic  effects  have 
been  observed  in  humans  exposed  to 
levels  as  low  as  7  ppm  and  in  animals  at 
levels  as  low  as  5  ppm.  Accordingly, 
OSHA  proposes  an  8-hour  TWA  of  2 
ppm  for  aniline  and  retains  the  skin 
notation  to  protect  against  percutaneous 
absorption.  The  health  evidence  forms  a 
reasonable  basis  for  proposing  a 
revision  to  this  level.  At  the  time  of  the 
final  rule,  OSHA  will  establish  a  new 
limit  for  aniline  if  the  Agency 
determines  that  this  limit  will 
substantially  reduce  significant  risk.  The 
Agency  intends  to  analyze  the  evidence 
of  aniline  carcinogenicity  further. 

CALCIUM  CYANAMIDE 

CAS:  156-82-7:  Chemical  Formula:  CCaN, 


RS.  No.  1068 

OSHA  currently  has  no  limit  for 
calcium  cyanamide.  The  ACGIH 
recommends  a  TLV-TWA  of  0.5  mg/m' 
for  this  crystalline  gray  material. 

The  acute  toxicity  of  calcium 
cyanamide  is  low,  although  evidence  of 
its  toxic  ejffects  is  sparse.  The  oral  LDm 
reported  for  rabbits  is  1400  mg/kg,  and 
that  for  rats  is  1000  mg/kg  (Guide  to 
Chemicals  Used  in  Crop  Production, 
London.  Ontario.  1973). 

Skin  and  eye  irritation  have  been 
reported  in  rats  and  rabbits,  with  a 
significant  irritative  effect  occurring  - 
when  100  mg  is  placed  directly  into  the 
eyes  of  rabbits  (Martin  1975).  Severe 
skin  irritation  developed  in  rabbits 
when  a  paste  of  this  substance  was 
applied  to  the  shaved  abdominal  skin 
for  24  hours  (Martin  1975).  Two  of  five 
animals  died  when  the  dose  was  10  g/ 
kg,  but  all  survived  a  dose  of  5  g/kg. 

Most  industrial  toxicities  involve 
primary  skin  irritation  or  sensitizing 
dermatitis.  This  skin  irritation  develops 
in  the  form  of  an  erythematous  rash  over 
the  body  surfaces  exposed  to  the 
substance  or  those  areas  irritated  by 
clothing  or  perspiration.  Some 
individuals  develop  a  macular  rash  on 
exposure,  and  tUs  may  progress  to  the 
weeping  stage.  In  addition,  exposed 
workers  may  develop  temporary 
vasomotor  disturbances  of  the  upper 
body,  with  susceptibility  increasing  with 
alcohol  intake  (Fassett  1963).  Calcium 
cyanamide  is  used  medically  for  its 
Antabuse-like  effect,  and  the 
maintenance  dose  in  adults  is  between 
SO  and  100  mg/day  (Held.  lacobson,  and 
Varson  1952). 

OSHA  proposes  a  TWA  of  0.5  mg/m' 
for  calcium  cyanamide.  The  Agency 
preliminarily  concludes  that  this  level 
will  substantially  reduce  the  risks  of  eye 
and  skin  irritation,  sensitizing 
dermatitis,  and  th»occurrence  of 
Antabus6-like  effects  possible  at 
previously  unregulated  levels  of 
exposure.  The  health  evidence  forms  a 
reasonable  basis  for  proposing  a  new 
limit  for  calcium  cyanamide.  At  the  time 
of  the  final  rule,  OSHA  will  promulgate 
a  new  limit  if  the  Agency  determines 
that  this  limit  will  substantially  reduce 
significant  risk. 

CARBOFURAN 

CAS:  1563-66-2;  Chemical  Formula: 
C„H..NO, 

H.S.  No.ioes 

OSHA  does  not  currently  regulate 
carbofuran.  The  ACGIH  recommends  a 
TLV-TWA  of  0.1  mg/m>  for  this  white 
crystalline  solid. 

The  inhalation  toxicity  of  carbofuran 
is  low,  with  Tobin  reporting  the  LCm  of 
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50-percent  wettabie  powder  to  be  108 
mg/m'  for  male  and  133  mg/m*  for 
female  rats;  a  respiratory  ICto  of  53  mg/ 
m'  for  guinea  pigs  e>q>08ed  to  7S-percent 
wettabie  powder  is  also  reported  (Tobin 
1970).  Rhesus  monkeys  did  not  display 
cholinesterase  depression  at  levels 
equivalent  to  0^  mg/m*  of  75-percent 
wettabie  powder  (Tobin  1970).  Chronic 
feeding  studies  in  the  rat  have  shown  no 
effect  at  25  ppm;  in  the  dog,  the  no-effect 
level  was  20  ppm  (Gaines,  impublisbed 
data).  Inhibition  of  plasma,  erytiirocyte, 
and  brain  cholinesterase  levels  were 
evident  at  levels  of  50  ppm  in  the  diet 
(Tobin  1970).  Six-hour  exposures  at 
levels  of  0.M  mg/m*  caused  significant 
cholinesterase  inhibition  in  animals 
(Tobin  1970). 

Workers  exposed  at  concentrations 
approaching  0.1  mg/m?  have  not  shown 
any  adverse  effects  (Tobin,  personal 
communication  to  ACGIH  TLV 
Committee,  as  cited  in  ACGIH  1986.  p. 
100). 

OSHA  is  proposing  a  permissible 
exposure  limit  of  0.1  mg/m*  TWA  for 
this  substance  to  protect  exposed 
employees  from  the  risk  of  metabolic 
effects  potentially  associated  with 
exposure  to  tfiis  previously  unregulated 
substance.  The  healdi  evidence  forms  a 
reasonable  basis  for  proposing  a  new 
limit  for  carbofuran.  At  the  time  of  die 
final  rule,  OSHA  will  promulgate  a  new 
limit  if  the  Agency  determines  that  this 
limit  will  substantially  reduce 
significant  risk. 

CHLORPYRIFOS 

CAS:  2921-86-2;  Chemical  Formula: 

CHi.ClJ^QiPS 
H.S.  1091 

OSHA  has  no  current  limit  for 
chlorpyrifos.  The  ACGIH  recommends  a 
TLV-TWA  of  0.2  mg/m»  and  a  OA^ag/ 
m*  STEL,  with  a  skin  notation,  for  this 
white  crystalline  solid. 

Chlorpyrifos  has  an  acute  oral  LDu  of 
135  mg/kg  for  female  rats  and  163  for 
male  rats  (The  Merck  Index  1983,  pp. 
309-310).  Other  sources  have  reported 
the  acute  oral  LQm  as  82  mg/kg  in  rats 
and  the  acute  dennal  LDm  as  about  2000 
mg/kg  for  r^bits  (Gray  1965;  Gaines 
1969). 

Chlorpyrifos  is  absorbed  through  the 
skin.  It  is  an  active  inhibitor  of  plasma 
cholinesterase  but  has  only  moderate 
capacity  to  reduce  ted  blood  cell 
choUn^terase  or  to  cause  cholinergic 
symptoms  and  systemic  injury  (ACGIH 
1986,  p.  138).  Particle  inhalation  has 
been  shown  to  cause  mild  depression  in 
plasma  cholinesterase  in  dogs  exposed 
for  4  hotirs  at  the  upper  «od  of  a  140-  to 
280-mg/m*  range  (Speocer  1968). 

Dogs  and  rats  fed  3.0  mg/kg  of 
chlorpyrifos  daily  for  2  years  showed  no 


adverse  effects  (FAO/WHO 1072).  Male 
and  female  rats  showed  do  teratogenic 
or  reproductive  effects  when  fed  1.0  mg/ 
kg  per  day  (Dow  Chemical  Company 
1972). 

Five  out  of  seven  human  exposures  to 
0.5  percent  chlorpyrifos  resulted  in  a 
measurable  decrease  (50  percent)  in 
plasma  and  red  cell  cholinesterase 
(Eliason.  Cranmer.  voo  Windeguth  et  al. 
1969).  However,  another  study  showed 
no  ill  effects  on  cholinesterase 
metabolism  when  homan  volunteers 
were  exposed  to  an  ultra-low-voluroe 
spray  (0.8  um/m*  for  3  to  8  miimtes) 
(Ludwig.  Kilian.  DisUwrger.  and 
Edwards  1970).  Human  cholinesterase 
levels  appear  to  be  less  affected  by 
derinal  exposure  than  do  those  of 
rabbits  (ACGIH  1986.  p.  138).  In  human 
volunteers,  four  repeated  dermal  doses 
of  10  mg/kg.  applied  for  12  hours  each, 
caused  no  depression  in  cholinesterase 
levels,  but  a  similar  dose  of  25  mg/kg 
did  depress  plasma  cholinesterase. 
Human  subjects  ingesting  0.03  mg/kg  for 
3  weeks  showed  no  cholhaesterase 
effects,  but  subjects  ingesting  0.1  mg/kg 
demonstrated  plasma  diolinesterase 
depression  (Dow  Chemical  Company 
1973). 

Workers  applying  chlorpyrifos  as  a 
spray  were  exposed  to  0.5  percent 
chlorpyrifos  emulsion  and  exhibited  a 
marked  decrease  in  plasma  and  red  cell 
cholinesterase  levels  (Eliason,  Cranmer, 
von  Windeguth  et  al.  1969).  In  five  of 
seven  exposed  sprayers,  this  reduction 
was  greater  than  SO  percent 

OSHA  proposes  a  RELof0;2  mg/m' 
TWA  and  a  0.6  mg/m»  STEL  for 
chlorpyrifos  to  protect  exposed  workers 
against  the  risk  of  organic  injury  and 
cholinesterase  inhibition  caused  by  this 
currently  unregulated  substance.  A  skin 
notation  is  also  proposed  to  protect 
workers  from  the  significant  risk  of 
systemic  effiects  caused  by  percutaneous 
absorption.  The  health^  evidence  forms  a 
reasonable  basis  for  proposing  a  new 
limit  for  chloip3rrifos.  At  the  time  of  the 
final  rule,  OSHA  will  promulgate  a  new 
limit  if  the  Agency  determines  that  this 
limit  will  substantially  reduce 
significant  risk. 

CYANAMIDE 

CAS:  420-04-2;  Chemical  Foimula:  HiNC=:N 

H.S.No.1104 

OSHA  currentiy  has  no  limit  for 
cyanamide.  The  ACGIH  recommends  a 
TLV-TWA  of  2  mg/m*.  Undiluted 
cyanamide  is  a  deliquescent  crystalline 
solid. 

The  average  oral  LDm  for  cyanamide 
in  rats  is  125  (85  to  160)  mg/kg.  and 
cyanamide  has  been  observed  to  be 
very  irritating  and  caustic  to  the  skin 
(American  Cyanamide  Company  n.d.). 


As  a  25-percent  solutian.  which  is 
commonly  used,  10  mL/kg  applied  to  the 
skin  of  rabbits  caused  no  fatalities  or 
signs  of  systemic  toxicity.  Irritation 
oocuired  in  the  form  of  primary  akin 
irritation  and.  following  instillation  into 
the  eye,  slight  irritation  of  the 
conjunctival  sac  (American  Cyanamide 
Company  n.d.). 

When  cyanamide  is  ingested  or 
inhaled  by  a  person  who  has  also 
consumed  an  alcoholic  beverage,  the 
person  experiences  vasodilation  of  the 
face  and  neck,  tachycardia,  tachypnea, 
nausea,  vomiting,  and  hypotension.  This 
syndrome  is  referred  to  as  the  Antabuse 
^ect  Studies  of  cyanamide's  Antabuse- 
like  effects  indicate  that  the  effect  is 
about  (Rie-half  that  of  tetraethylthiuram 
disulfide  (Antabuse)  and  one-sixth  that 
of  tetramethyl  thiuram  disulfide  (Held, 
Jacobsen,  and  Larsen  et  al  n^L). 

OSHA  proposes  a  limit  of  2  mg/ra* 
TWA  for  cyanamide.  The  Agency 
preliminarily  conckides  Uiat  diis  limit 
will  protect  exposed  workers  from  the 
risk  of  irritation  and  of  an  adverse 
reaction  in  individuals  who  have 
ingested  alcohol  The  health  evidence 
forms  a  reasonable  basis  for  proposing  a 
new  limit  for  cyanamide.  At  die  time  of 
the  final  rule,  OSHA  will  promulgate  a 
new  limit  if  the  Agency  determines  that 
this  limit  will  substantially  reduce 
significant  risk. 

DICROTOPHOS  (BIDRIN) 

CAS:  141-80-2:  Chemical  Fonnula: 

CHwNOsP 
H.S.  No.  1131 

OSHA  currently  has  no  limit  for 
dicrotophos;  the  ACGIH  recommends  a 
TLV  of  0.25  mg/m*  TWA.  wiUi  a  skin 
notation,  for  this  browm  liquid  with  a 
mild  ester  odor. 

Dicrotophos  is  a  cholinesterase 
inhibitor  (ACGIH  1986,  p.  193).  The 
acute  oral  LDm  in  rats  is  reported  as  22 
mg/kg,  and  the  percutaneous  LDm  in 
rabbits  is  224  mg/kg  (Stanford  Researdi 
Institute  1962,  as  cited  in  ACGIH  1966.  p. 
193).  Another  study  reports  the  oral  LDm 
in  rats  as  18  to  21  mg/kg  and  the  dennal 
IDm  in  the  same  species  as  42  mg/kg 
(G^es  1969).  Ttvo-year  feeding  studies 
in  rats  given  0, 1, 10,  or  100  ppm 
dicrotophos  showed  no  detectable 
effects  at  the  1-ppm  concentration.  At 
the  higher  concentrations,  decreased 
body  weights  (as  conpared  to  controls) 
and  cholesterinase  inhibition  were 
observed  (Woodward  Research 
Corporation  1967,  as  dted  in  ACGIH 
1966,  p.  193).  Dietary  studies  in  dogs 
showed  bodi  plasma  and  erythrocyte 
cholinesterase  inhibition  at  a  16-ppm 
concentration,  but -no  significant  iU 
effects  at  concentrations  of  0, 0.16,  or  1.8 
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ppm  (Woodward  Research  Corporation 
1967,  as  cited  in  ACGIH 1986,  p.  193). 
Studies  of  vapor  inhalation  in  male  rats 
have  shown  that  transient  illness 
occurred  after  a  1-hour  exposure  to  910 
mg/m*  technical  dicrotophos,  and  2620 
mg/m*  or  2120  mg/m'  of  38-percent 
dicrotophos  (Kettering  Laboratories 
1965.  as  cited  in  ACGIH  1966). 
Dicrotophos  does  not  cause  ] 

demyelinization  in  chickens  (Tunstall 
Laboratory  1965;  Kettering  Laboratory 
1963,  as  cited  in  ACGIH  19B6,  p.  193). 
and  it  is  metabolized  in  a  fashion  similar 
to  mono-microtophos  (Menzer  and 
Casida  1965).  The  ACGIH  (1986.  p.  193) 
reports  that  dicrotophos  penetrates  the 
sldn. 

The  ACGIH  recommendation  is  based 
on  the  data  described  above  and,  in 
part,  by  analogy  to  other  cholinesterase- 
inhibiting  substances.  OSHA  is 
proposing  an  8-hour  TWA  permissible 
exposure  limit  of  0.25  mg/m',  with  a 
skin  notation,  for  dicrotophos.  llie 
Agency  preliminarily  concludes  that  this 
limit  will  protect  exposed  workers  frtMn 
the  metabolic  effects,  such  as 
cholinesterase  inhibition,  potentially 
associated  with  inhalation,  ingestion, 
and  dermal  exposure  to  this  substance. 
The  health  evidence  forms  a  reasonable 
basis  for  proposing  a  new  limit  for 
dicrotophos.  At  the  time  of  the  final  rule. 
OSHA  will  promulgate  a  new  limit  if  the 
Agency  determines  that  this  limit  will 
substantially  reduce  significant  risk. 

DIMETHYLANILINE 

CAS:  121-«-7;  diemical  Fonnula: 

CJtVi{CH»)» 
KS.  No.  1143 

OSHA's  current  permissible  exposure 
limit  for  dimethylaniline  is  5  ppm  as  an 
8-hour  TWA,  with  a  skin  notation.  The 
ACGIH  recommends  an  8-hour  TWA 
limit  of  S  ppm,  with  a  15-minute  STEL  of 
10  ppm  and  a  skin  notation. 
Dimethylaniline  is  a  yellow-to-brown 
oily  liquid. 

One  of  the  major  toxic  effects  of 
dimethylaniline  exposure  is 
methemoglobinemia,  although 
authorities  disagree  concerning  the  level 
at  which  humans  can  tolerate  exposure 
to  this  substance  (ACGIH  1986.  p.  207). 

Hamblin  (1962)  reported  that 
dimethylaniline  is  quantitatively  less 
toxic  than  aniline.  Dogs  administered  a 
single  oral  dose  of  50  mg/kg  exhibited 
methemoglobinemia,  and  absorption 
through  the  skin  can  increase  the  overall 
exposure  (Hamblin  1962).  Mayer  (1930) 
reported  that  dimethylaniline's  necrotic 
potential  was  markedly  lower  than  that 
of  anHine.  which  has  a  TLV-TWA  of  2 
ppm.  However,  von  Oettingen  (1941) 
stated  that  dimethylaniline  has  a  greater 


depressant  effect  on  the  nervous  system 
than  does  aniline. 

The  literature  on  industrial  experience 
with  dimethylaniline  is  limited. 
Hamilton  (1919)  reported  cdlapse. 
prolonged  unconsciousness,  visual 
disturbance,  and  intense  abdominal 
pain  following  severe  exposure  of  two 
workers. 

The  Agency  is  proposing  an  8-hour 
TWA  PEL  of  5  ppm  and  a  short-term 
limit  of  10  ppm,  with  a  skin  notation,  for 
dimeUiylaniline.  OSHA  believes  that  the 
STEL  is  necessary  to  afford  protection 
from  CNS  depression  following  acute 
exposures.  OSHA  preliminarily 
concludes  that  these  limits,  taken 
together,  will  provide  exposed  workers 
with  protection  from  the  risks  of  skin 
absorption,  methemoglobinemia,  and 
neuropathic  effects  associated  with 
exposure  to  this  substance.  The  health 
evidence  forms  a  reasonable  basis  for 
proposing  a  revision  to  this  level.  At  the 
time  of  die  final  rule,  OSHA  will 
establish  a  new  limit  for  dimethylaniline 
if  the  Agency  determines  that  this  limit 
will  substantially  reduce  significant  risk. 

DIOXATHION  (DELNAV) 
CAS:  78-34-2:  Chemical  Formula: 

CiiHmOAS. 
H.S.  No.  1146 

OSHA  currently  has  no  permissible 
exposure  limit  for  dioxathion.  The 
ACGIH  recommends  a  limit  of  0.2 
mg/m»  as  an  8-hour  TWA.  with  a  skin 
notation.  Dioxathion  is  a  nonvolatile, 
very  stable,  dark  amber  liquid. 

llie  pesticide,  dioxathion.  contains 
both  the  cis-  and  trans-isomers  of  2,3-p- 
dioxanedithioU  the  cis-isomer  is 
approximately  four  times  as  acutely 
toxic  as  the  trans-isomer  ACG|H  1986,  p. 
219).  The  oral  LDbo  values  reported  for 
rats  range  bom  23  to  118  mg/kg  (with 
most  values  in  the  23-  to  64-mg/kg 
portion  of  the  raiige);  in  dogs,  oral  LD^oS 
range  &t>m  10  to  40  mg/kg.  The  LCm  in 
rats  is  1398  mg/m;*  in  mice,  it  is  340  mg/ 
m'  (Hercules.  Inc.  1973,  as  cited  in 
ACGIH  1988.  p.  219).  The  percutaneous 
LDms  in  rats  and  rabbits  are  reported  to 
be  63  and  85  mg/kg.  respectively 
(NIOSH 1983).  Instillation  of  0.1  ml 
dioxathion  into  the  rabbit  eye  produces 
mild,  transient  conjunctivitis  but  no 
corneal  damage  (ACGIH  1988.  p.  219). 

In  subacute  oral  toxicity  studies,  the 
no-effect  dose  level  in  rats  was  reported 
to  be  0.22  mg/kg/day:  in  dogs,  a  no- 
effect  level  of  between  0.075  and  0.25 
mg/kg/day  was  indicated  (Frawley. 
Weir,  Tusing  et  aL  1963).  Dioxathion 
was  reported  not  to  produce  myelin 
degeneration  in  chickens  (Frawley, 
Weir,  Tusing  et  al.  1963).  The  no-effect 
level  in  multigenerational  studies  of 
reproductive  effects  in  rats  was  reported 


to  be  10  ppm  (Kennedy.  Frawley.  and 
Colandra  1973). 

Human  volunteers  who  ingested  0.075 
mg/kg/day  had  no  symptoms  related  to 
plasma  or  blood  cholinesterase  activity, 
while  those  ingesting  0.15  mg/kg/day 
exhibited  a  sl^t  decrease  in  plasma 
cholinesterase  activity  (Frawley,  Weir, 
and  Tusing  et  al.  1963).  The  World 
Health  Organization  has  estimated  an 
acceptable  daily  intake  for  man  of 
a0O15  mg  dioxathion/kg  (WHO,  as  cited 
In  ACGIH  1986,  p.  219).  Other 
organophosphorous  compounds  have 
been  demonstrated  to  produce  levels  of 
cholinesterase  inhibition  analogous  to 
those  produced  by  dioxathion  (ACGIH 
1986.  p.  219). 

OSHA  is  proposing  an  8-hour  TWA 
PEL  of  0.2  mg/m'  for  dioxathion:  the 
Agency  also  proposes  a  skin  notation 
for  dioxathion.  OSHA  preliminarily 
concludes  that  these  limits  will  protect 
exposed  workers  against  the  risk  of 
metabolic  effects  associated  with 
inhalation  and  oral  exposure  and  with 
dermal  penetration  of  this  substance, 
which  is  ciurenUy  not  regulated  by 
OSHA.  The  healUi  evidence  fotms  a 
reasonable  basis  for  proposing  a  new 
limit  for  dioxathion.  At  the  time  of  the 
final  rule.  OSHA  will  promulgate  a  new 
limit  if  the  Agency  determines  that  this 
limit  will  substantially  reduce 
significant  risk. 

DISULFIRAM 

CAS:  97-77-B:  Chemical  Formula:  CicHaoNiSt 

Its.  No.  1151 

OSHA  currently  has  no  limit  for 
disulfiram.  The  ACGIH  recommends  a 
limit  of  2  mg/m»  TWA  for  this 
crystalline  solid. 

Disulfiram  has  a  very  low  order  of 
acute  oral  toxicity  in  laboratory  animals 
(ACGIH  1986,  p.  225).  The  LDm  for  rats 
is  reported  as  6.6  g/kg  (The  Merck  Index 
1983,  pp.  491-492),  and  tiie  oral  LD50  for 
rabbits  is  reported  to  be  2.05  g/kg 
(Brieger  1947).  The  compound  is  highly 
toxic  when  injected  intraperitoneally. 
with  an  LDm  of  75  mg/kg  for  mice 
(National  Technical  Information  Service, 
as  cited  in  ACGIH  1988,  p.  ^5).  The 
effects  of  high-dose  ingestion  include 
degenerative  changes  in  the  liver  and 
kidneys.  Very  high  doses  can  cause  . 
leukopenia  and  marked  hypoplasia  or 
aplasia  of  the  bone  marrow;  in  the  most 
seriously  afflicted  animals,  the  blood 
urea  nitrogen  sometimes  increased  and 
the  thymol  turbidity  test  was  positive 
(Brieger  1947). 

Adverse  health  effects  occur  in 
humans  consuming  alcohol  and 
simultaneously  exposed  to  disulfiram. 
This  represents  a  significant  concern 
since  disulfiram,  under  the  trade  name 


Antabuse,  is  used  as  a  medication  in  the 
treatment  of  chronic  alcoholism.  For 
individuals  who  drink  alcohol  and  are 
exposed  to  disulfiram.  the  symptoms  of 
exposure  are  facial  vasodilation, 
tachycardia,  tachypnea,  nausea, 
vomiting,  pallor,  and  hypotension.  High 
doses  of  disulfiram  can  induce 
convulsions,  cardiac  arrhythmias,  and 
myocardial  infarction,  and  the 
compound  has  also  been  associated 
with  polyneuropathy,  peripheral 
neuritis,  and  skin  eruption 
(Compendium  of  I^armaceuticals  and 
^>ecialties  1968).  In  industry,  there  have 
been  reports  of  minimal  skin  Irritation 
(Mastromatteo.  as  cited  in  ACIGH 1986. 
p.  225)  and  of  optic  neuritis  (Norton  and 
Walsh  1972). 

OSHA  is  proposing  a  PEL  of  2  mg/m' 
TWA  for  disulfiram.  The  Agency 
preliminarily  concludes  that  this  limit 
will  protect  workers  against  the  risk  of 
Antabuse-like  effects  associated  with 
exposure  to  airborne  concentrations  of 
disulfuram  in  combination  with  alcohol 
consumption.  The  health  evidence  forms 
a  reasonable  basis  for  proposing  a  new 
limit  for  disulfiram.  At  the  time  of  the 
final  rule,  OSHA  will  promulgate  a  new 
limit  if  the  Agency  determines  that  this 
limit  will  substantially  reduce 
significant  risk. 

ETHION  (NIALATE) 
CAS:  563-12-2:  Chemical  Formula: 
CHt,04P:Si 

HS,  No.  iieo 

OSHA  ciurendy  has  no  permissible 
exposure  limit  for  ethion.  The  ACGDi 
recommends  a  limit  of  0.4  mg/m'  TWA. 
with  a  skin  notation.  Pure  ethion  is  an 
odorless  and  colorless  liquid.  The 
technical  material  has  a  very 
disagreeable  odor. 

,     Ethion,  is  an  insecticide  that  is  used  in 
a  variety  of  forms,  including  25-percent 
wettable  powder,  2-,  3-.  and  4-percent 
dust.  5-percent  granules,  and  in  several 
oil  solutions  and  combinations  with 
other  chemicals.  As  a  result,  the  acute 
toxicity  values  reported  vary 
considerably. 

NIOSH  (1974)  reports  an  oral  LDm  in 
rats  of  13  mg/kg.  Other  reported  values 
for  oral  LDboS  in  rats  include  65  mg/kg. 
96  mg/kg.  and  208  mg/kg  (Clinical 
Handbook  on  Economic  Prisons:  Farm 
Chemicals  Handbook  A74;  Pesticide 
Chemicals  Official  Compendium:  all  as 
cited  in  ACGIH  1986.  p.  236).  Stiidies 
with  95  percent  technical  ethion  report 
oral  LDbos  of  87.4±0.16  mg/kg  for  albino 
rats  and  24.4  mg/kg  for  female  rats 
(Niagara  Chemical  Division.  FMC  Corp.. 
as  cited  in  ACGIH  1986.  p.  236). 
Inhalation  studies  report  LCm  values  of 
710  mg/m'  for  female  rats  exposed  to 
25-percent  wettable  powder  dust  for  1 


hour,  and  7200  mg/m'  for  male  rats 
similarly  exposed.  Dermal  exposure 
studies  employing  technical  Nialate 
report  a  median  acute  dermal  lethal 
dose  of  915  mg/kg,  demonstrating 
ethion's  ability  to  penetrate  skin; 
instillation  of  0.05  ml  ethion  in  the  rabbit 
eye  is  immediately  irritating  but  does 
not  cause  corneal  scarring  (Niagara 
Chemical  Division,  FMC  Corp..  as  cited 
in  ACGIH  1W6.  p.  236).  Dietary  studies 
of  rats  fed  600. 1000.  or  1500  ppm 
showed  complete  cholinesterase 
iidiibition;  300  ppm  in  the  diet  produced 
marked  cholinesterase  inhibition 
(Pesticide  Chemicals  Official 
Compendium,  as  cited  in  ACGIH  1986.  p. 
236). 

Ethion  poisonings  have  been  reported 
in  workers  harvesting  grapes  and 
peaches  (State  of  CaUfoniia:  Department 
of  Industrial  Relations,  as  dted  in 
ACGIH  1986.  p.  236). 

OSHA  is  proposing  a  PEL  of  0.4  mg/ 
m'  TWA  for  ethion.  The  Agency 
preliminarily  concludes  that  this  limit 
will  protect  exposed  workers  from  the 
risk  of  organophosphate  poisoning  and 
cholinesterase  inhibition  posed  to 
woricers  in  the  absence  of  any  OSHA 
linut  The  Agency  notes  this  substance's 
potential  for  dermal  absorption  in 
laboratory  animals  and  is  proposing  a 
skin  notation  to  protect  against  the  risk 
of  systemic  toxicity  possible  in  the 
absence  of  a  skin  notation.  The  health 
evidence  forms  a  reasonable  basis  for 
proposing  a  new  limit  for  ethion.  At  the 
time  of  the  final  rule.  OSHA  wiU 
promulgate  a  new  limit  if  the  Agency 
determines  that  this  limit  will 
substantiaUy  reduce  significant  risk. 

FENAMIPHOS 

CAS:  22224-82-6:  Chemical  Formula: 

CHnNOjPS 
H.S.No.1173 

OSHA  currently  has  no  limit  for 
fenamiphos.  The  ACGIH  recommends  a 
TLV-TWA  of  0.1  mg/m'  for  tiiis 
substance,  with  a  skin  notation. 
Fenamiphos  is  a  tan-colored  and  waxy 
solid. 

Fenamiphos  is  a  cholinesterase 
inhibitor  diat  produces  both  central  and 
peripheral  cholinergic  reactions  (WHO 
1975).  The  acute  oral  LDm  values 
reported  for  fenamii^os  are  2  to  19  mg/ 
kg  in  rats,  22  mg/kg  in  mice,  56  to  100 
mg/kg  in  guinea  pigs.  10  to  17  mg/kg  in 
rabbits,  and  approximately  10  mg/kg  in 
cats  and  dogs.  Acute  dermal  lAo  values 
are  72  to  154  mg/kg  in  rats  and  178  to 
225  mg/kg  in  rabbits.  One-  and  4-hour 
exposures  of  rats  to  fenamiphos 
aerosols  resulted  in  LC«o  values  of  110  to 
175  and  91  mg/m'  to  100  mg/m»  of  air. 
respectively.  Rabbits  exhibited  no 


dermal  or  eye  irritation  (WHO  197S; 
Loeser  and  Kimmerle  1971). 

Rats  exposed  to  fenamiphos  aerosol 
at  concentrations  of  0.03, 0.25.  or  3.5  mg/ 
m'  of  air  for  3  weeks  exhibited  no 
symptoms.  At  3.5  mg/m'.  rats  showed 
significant  depression  of  plasma 
cholinesterase;  0.25  mg/m'  was  the 
highest  no-effect  concentration  observed 
(Kimmerle.  as  cited  in  ACGIH  1986,  p. 
265).  Two-year  feeding  studies  of  dogs 
(0.5, 1.0,  and  10  ppm)  and  rats  (3, 10.  and 
30  ppm)  revealed  no  treatment-related 
toxic  or  oncogenic  effects  or  tissue 
changes  at  a  dietary  level  of  10  ppm;  no- 
observable-effect  levels  were  3  ppm  for 
the  rat  and  1  ppm  for  the  dog  (WHO  , 
1975).  Studies  of  rabbits  and  rats 
showed  no  embryotoxic  or  teratogenic 
effects,  and  results  of  a  3-generation 
study  in  rats  showed  that  fenamiphos 
had  no  effect  on  reproduction  (WHO 
1975).  Studies  of  mice  have  also  shown 
no  mutagenic  effects,  and  a  study  of 
chickens  demonstrated  no  delayed 
neurotoxic  effects  (WHO  1975; 
Kimmerie.  as  cited  in  ACGIH  1986,  p. 
265).  Fenamiphos  is  metabolized  rapidly 
and  excreted  primarily  in  the  urine,  as 
demonstrated  in  absorption  tests  of  the 
skin  and  digestive  and  respiratory  tracts 
-of  rats  and  cows  (Waggoner  and 
Khasawinah  1974). 

There  are  no  reports  of  human 
poisonings  caused  by  exposure  to 
fenamiphos,  and  no  quantitative  data 
are  available  relating  adverse  health 
effects  to  measurable  airborne 
concentrations  of  fenamiphos. 

OSHA  proposes  a  PEL  for  this 
substance  of  0.1  mg/m'  TWA  to  protect 
against  the  risk  of  anti-cholinesterase 
effects.  A  skin  notation  is  also  proposed 
based  on  the  evidence  of  percutaneous 
absorption  of  fenamiphos  in 
experimental  animals.  The  Agency 
preliminarily  concludes  that  these  limits 
will  substantially  reduce  this  risk.  The 
health  evidence  forms  a  reasonable 
basis  for  proposing  a  new  limit  for 
fenamiphos.  At  the  time  of  the  final  rule, 
OSHA  will  promulgate  a  new  limit  if  the 
Agency  determines  that  this  limit  will 
substantially  reduce  significant  risk. 

FENSULFOTHION  (DASANTT) 
CAS:  115-40-2:  Chemical  Formula: 

CiiHn04PS, 
H.S.  No.  1174 

OSHA  cuxrendy  has  no  limit  for 
fensulfothion.  The  ACGIH  recommends 
a  TLV-TWA  of  0.1  mg/m»  Fensulfothion 
is  a  brown  liquid  at  room  temperature. 

Fensulfothion  has  an  acute  oral  LDm 
of  4  mg/kg  in  male  rats,  and  1.8  mg/kg  in 
female  rats.  Aerosol  inhalation  studies 
in  rats  have  shown  LCuS  of  113  mg/m' 
for  a  1-hour  exposure  and  29.5  mg/m' 
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for  a  4-hour  exposure  (Loser  aad 
Kimmerie  1971).  This  insecticide  has 
been  shown  to  have  effects  similar  to 
those  of  the  other  tfaiophoq>hates.  which 
cause  cholinesterase  inhibition.  Dermal 
toxicity  is  relatively  high,  with  LDi» 
values  ranging  between  14  and  30  mg/kg 
for  male  rets  and  between  3.5  and  3J0 
mg/kg  for  females  (NIOSH 1974).  Tests 
of  mice  and  rabbits  have  shown  no 
embryotoxic  reproductive  or  mutagenic 
efiecti.  The  no-effect  dietary  level  in 
subchronic  feeding  studies  is  reported  to 
be  1  ppolk  in  rats  and  2  ppm  in  dogs.  Hie 
no-effsct  level  for  cholinesterase        j 
inhibitioo  is  reported  as  1  ppm  in  die 
diet  for  both  dogs  and  cats  (ACGIH 
1986.  p.  266). 

In  humans,  dermal  studies  have      ' 
shown  irritation  without  cholinesterase 
effects  from  2-hour  twice-daily 
applicadons  of  a  5-percent  granular 
formulation  to  the  forearms  of  three 
subjects.  Systemic  absorption  through 
the  .lungs  has  been  demonstrated  after 
inhalation  of  fensolfothion  aerosols 
(ACGIH  1988.  p.  266).  I 

OSHA  is  proposing  a  PEL  of  ai  otg/ 
m'  TWA  for  this  previously  unregulated 
substance  to  reduce  the  risks  of 
metabolic  effects  and  akin  irritation.  Hie 
Agency  preliminarily  concludes  that  this 
limit  will  substantially  reduce  this  risk. 
The  health  evidence  forms  a  reasonable 
basis  for  prt^rasing  a  new  limit  for 
fensulfbthion.  At  the  time  of  the  final 
rule,  OSHA  %vill  promulgate  a  new  limit 
if  the  Agency  determines  that  this  limit 
will  substantially  reduce  significant  risk. 

FENTWON 

CAS:  5S-3S-ft  Chemical  Formula:  CmHuQJ>S 

H.S.Nall75 

OSHA  currendy  has  no  limit  for 
fenthion.  The  ACGIH  recommemhi  a 
TLV-TWA  of  a2  mg/m»,  with  a  skin 
notation.  Fenthion  is  a  yellow-to-tan, 
oiiy  fiquid  Uiat  naells  idigfatly  like  garhc. 

Tin  priauvy  health  effect  associated 
with  exposure  to  fenthion  is  plasma 
cholinesterase  inhibition.  Hie  oral  LDba 
values  for  the  rat  and  rabbit  are  215  mg/ 
kg  and  ISO  mg/kg,  respectively,  and  the 
dermal  LDk*  in  rats  is  330  mg/kg  [Farm 
Cheaucala  Handbook  1976c  NIOSH 
1977).  Rats  given  single  intramuscular 
injections  of  5, 25,  or  50  mg/kg  of 
fenthion  exhibited  enduring  changes  in 
the  electroretinogram  (ERG)  and 
cholinesterase  activity;  I 

pseudocholinesterase  activity  in  the 
plasma  dropped  to  SO  percent  of  normal 
on  the  fourth  day  after  injection.  The 
retinal  effects  of  fenthion  persisted  for 
as  long  as  SO  days  (Imai  1975).  Groups  of 
Donryn  rats  fed  300  ppm  fenthion  daily 
showed  symptoms  of  oiganophosphate 
intoxication,  including  nervousness, 
general  spasms,  diarrhea,  salivation. 


and  ophthalmologic  effects  (Kawai, 
Tojo,  Mi]razawa  et  aL  1976).  The  no- 
effect  inhalation  level  for  rats  has  been 
reported  to  be  1  ppm  for  exposures  of  0 
hours/day,  5  days/week  for  3  weeks 
(Thyssen  1979,  as  dted  in  ACGIH  1966. 
p.  287);  the  4-hour  inhalation  LCm  in  the 
rat  is  between  800  and  1200  mg/m* 
Thyssen  1978,  as  cited  in  ACGIH  1966.  p. 
267). 

No  mutagenic,  carcinogenic  or 
reproductive  effects  have  been  reported 
(WHO  1978;  Food  and  Agriculture 
(>ganization  1979;  Shirasu,  Moriya, 
Kato  et  al.  1976;  Hanna  and  Dyer  1975; 
Oesch  1977;  Simmon,  Mitchell,  and 
lergensm  1977;  Herbold  1980).  Single 
and  repeated  applications  of  the 
compound  have  shown  no  delayed 
neurotoxic  effects  in  diickens  (WHO 
1972).  Two-year  feeding  studies  of 
rhesus  monkeys  have  shown  plasma 
cholinesterase  inhibition  only  at  the 
highest  oral  dose  given,  le.,  0.2  mg/kg 
daily  (Rosenblum  I960}. 

Griffin,  Rosenblum,  and  Coulston 
(1979)  reported  cholinesterase 
depression  in  humans  at  oral  doses  of 
0.07  mg/kg  daily  for  4  weeks,  but  no 
effect  was  observed  at  a02  mg/kg.  The 
lowest  lethal  dose  for  humans  is  50  mg/ 
kg  [Farm  Cheaucala  Handbook  1978; 
NIOSH  1977). 

OSHA  is  proposing  an  8-hour  TWA 
limit  of  0.2  mg/m',  with  a  skin  notation, 
for  fenthion.  The  Agency  preliminarily 
concludes  that  these  limits  will  protect 
workers  against  the  risk  of  cholbieigic 
effects  associated  with  exposures  to  this 
substance  et  the  levels  permitted  by  the 
absence  of  any  OSHA  limit  A  skin 
notation  is  proposed  because  of 
evidence  that  fenthion  is  readily 
absorbed  through  the  skin.  The  health 
evidence  forms  a  reasonable  basis  for 
proposing  a  new  limit  for  fendiion.  At 
the  time  of  the  final  rule,  OSHA  will 
promulgate  a  new  limit  if  the  Agency 
determines  that  this  limit  will 
substantially  reduce  significant  risk. 

METHOMYL 

CAS:  ie7S2-77-5:  Chemical  Fonnula: 

C,H„N,0,S 
H.S.  No.  1245 

OSHA  currendy  has  no  limit  for 
methomyL  The  ACGIH  recommends  a 
TLV-.TWA  of  2.5  mg/m»  for  this  white 
crystalline  solid  with  a  slightly  sulfuroas 
odor. 

Methomyl  is  a  choUnesterase- 
inhibiting  insecticide.  The  oral  LDk*  in 
rats  is  reported  to  be  between  25  and  40 
mg/kg  (Dashiell  and  Kennedy  1984). 
Studies  of  dermal  effects  have  reported 
no  appreciable  irritation  or  sensitization 
effects  in  guinea  pigs.  Instillation  of  a 
10-percent  soluticm  of  methomyl  in 
propylene  glycol  or  of  the  dry  material 


into  rabbit  eyes  caused  mild 
conjunctivitis  without  corneal  injury. 
However,  marked  pupillary  constriction, 
a  health  effect  produced  coinnonly  by 
cholinesterase  inhibitors,  occurred  (E.I. 
du  Pont  de  Nemours  and  Co.,  Inc  as 
cited  in  ACGIH  1966.  p.  363).  The  LCm  of 
unformulated  methomyl  as  mist  is  0.3 
mg/L  at  4-hour  exposures;  the  lethal 
concentration  in  rate  exposed  to  a  90- 
percent  water-solable  formulation  with 
a  particle  size  of  less  than  10  microns 
was  approximately  0.45  mg/L 

Inhalation  studies  have  reported  no 
fatalities  resulting  from  4-hour 
exposures  to  the  saturated  vapor.  There 
is  no  clinical  evidence  of  cumulative 
toxicity  resulting  from  10  doses  of  5.1 
mg/kg/day  over  a  14-day  period 
(Harvey,  Jelnek,  and  Sherman  1973). 
Methomyl  is  rapidly  metabolized  and 
excreted  in  the  urine,  and  diolinesterase 
inhibition  is  dins  quiddy  reversed.  In 
dogs,  a  dose  of  20  mg/kg  (one-half  the 
le^al  dose)  produced  symptoms  of 
intoxication  and  cholinesterase 
inhibition  that  disappeared  within  2  to  4 
hours  after  cessation  of  exposure  (E.I.  du 
Pont  de  Nemours  and  Co.,  Inc.  as  cited 
in  ACGIH  1986,  p.  363).  No  depression  of 
cholinesterase  activity  could  be 
detected  in  rats  fed  at  levels  of  0, 200, 
400,  or  800  ppm  methomyl  for  79  days.  In 
dogs,  90-day  and  2-year  feeding  studies 
have  shown  no  effect  at  0, 50, 100,  or  400 
ppm;  however,  animals  fed  at  1000  ppm 
did  demonstrate  toxicity.  Similar  studies 
of  rats  have  shown  kidiiey,  liver,  and 
spleen  damage  at  higher  feeding  levels, 
but  the  no-effect  level  for  both  rats  and 
dogs  has  been  reported  to  be  100  ppm    . 
(Kaplan  and  Sherman  1977). 

OSHA  is  proposing  a  PEL  of  2.5  mg/ 
m*  TWA  for  methomyl.  The  Agency 
preliminarily  concludes  that  this  lisrit 
will  protect  exposed  woricers  against  the 
risk  of  cholinesterase  inhibition  to 
which  they  could  otherwise  be  exposed 
in  the  absence  of  any  OSHA  limit.  The 
health  evidence  forms  a  reasonable 
basis  for  proposing  a  new  limit  for 
methomyl.  At  the  time  of  the  final  rule, 
OSHA  will  promulgate  a  new  limit  if  the 
Agency  determines  that  this  limit  will 
substantiaOy  reduce  significant  risk. 

MONOMETHYLANILINE 

CAS:  lOO-ei-a:  Chemical  Fonnula: 

CtH.NH(CHi) 
H.S.  No.  1280 

OSHA's  existing  PEL  for 
monomethylaniline  (N-methyl  aniline)  is 
2  ppm,  measured  as  an  8-hour  TWA, 
and  this  limit  is  accompanied  by  a  skia 
notation,  indicating  that  this  chemical 
may  penetrate  the  skin  to  a  degree  such 
that  the  total  amount  absorbed  by  the 
body  via  all  routes  of  exposure  may  be 


significantly  increased.  The  ACGIH  has 
a  limit  of  0.5  ppm  TWA  for 
monomethylaniline,  with  a  skin 
notation.  Monomethylaniline  is  a 
colorless  Uquid  whidi  turns  reddish- 
brown  after  standing. 

Treon,  Deichmann,  Sigmon,  and 
associates  (1949)  found  that 
monomethylaniline  applied  to  the  skin 
of  laboratory  animals  resulted  in 
systemic  poisoning,  and  that  the  oral . 
LDm  in  rabbits  was  280  mg/kg.  A  later 
study  by  Treon  and  his  associates  (1950) 
showed  that  guinea  pigs,  rabbits,  and 
rats  died  from  130  or  fewer  7-hour 
exposures  to  7.6  ppm  monomethyl 
aniline.  In  the  same  study,  a  monkey 
survived  the  same  number  and  length  of 
exposures  at  2.4  ppm,  and  a  dog 
survived  50  exposures  at  86  ppm. 
Exposed  animals  later  developed  blood 
changes,  including  methemoglobinemia 
and  Heinz  bodies. 

OSHA  is  proposing  a  0.5-ppm  TWA 
limit,  with  a  skin  notation,  for  this 
substance.  The  Agency  preliminarily  . 
concludes  that  these  two  limits,  taken 
together  will  protect  exposed  workers 
fiom  the  risk  of  metabolic  and  blood 
effects,  such  as  methemoglobinemia, 
potentially  associated  with  exposure  to 
monomethylaniline.  The  skin  notation 
will  protect  woricers  from  the  risk  of 
systemic  poisoning  posed  by  skin 
absorption  of  this  substance.  The  health 
evidence  forms  a  reasonable  basis  for 
proposing  a  revision  to  this  level.  At  the 
time  of  die  final  rule.  OSHA  will 
establish  a  new  limit  for 
monomethylaniline  if  the  Agency 
determines  that  this  limit  will 
substantially  reduce  significant  risk. 

p-NTTROCHLOROBENZENE 
CAS:  iao-00-«:  Chemical  Formula: 

NO>C(Hai.Cl 
RS.  No.  1288 

OSHA  currently  has  an  8-hour  TWA 
limit  of  1  mg/m'.  with  a  skin  notation, 
for  p-nitrochlorobenzene  (PNCB).  The 
ACGIH  recommends  a  TLV-TWA  of  3 
mg/m*  with  a  skin  notation,  para- 
Nitrochlorobenzene  exists  as  yellow 
crystals  and  has  a  sweet  odor. 

The  primary  hazards  associated  with 
exposure  to  PNCB  include  systemic 
toxicity  to  the  liver,  spleen,  bone 
marrow,  and  kidneys,  as  well  as 
methemoglobinemia  and  DNA  damage. 
The  Monsanto  Company  (1977)  reported 
an  oral  LDu  in  rats  of  530  mg/kg  and  a 
dermal  LDse  in  rabbits  of  greater  than 
3040  mg/kg:  PNCB  was  absorbed 
through  rabbit  skin  to  produce 
methemoglobinemia  (Kubota  1960), 
although  application  to  the  skin  or  eyes 
did  not  produce  irritation  (Monsanto 
Company  1977).  Rusakov  and  associates 


(1973)  described  sensitization  in  guinea 
pigs  after  dermal  application  of  ^CB. 

A  4-hour  inhalation  exposure  of  rats 
(heads  only)  showed  that  the  lethal 
concentration  was  approximately  16.1 
mg/L  (Du  Pont  Company  1981,  as  cited  in 
ACGIH  1988,  p.  432).  Head-only 
exposures  at  0.05, 0.29,  or  0.64  mg/L 
PNCB  for  6  hours/day,  5  days/week  for 
2  weeks  resulted  in  spleen  weight 
increases  and  blood  effects  in  all  groups. 
In  addition,  there  were  dose-related 
effects  in  blood  methemoglobin  levels, 
i.e.,  decreased  hemoglobin,  hematocrit 
and  red  blood  cell  count  values. 
Microscopic  changes  in  the  spleen,  bone 
marrow,  and  kidneys  were  seen  in  the 
two  higher-dose  groups,  and 
pathological  degeneration  of  the 
seminiferous  tubules  and  abnormal 
epididymal  sperm  contents  were  also 
observed  in  these  groups  (Du  Pont 
Company  1984,  as  cited  in  ACGIH  1986, 
p.  432). 

The  Monsanto  Company  (1981,  as 
cited  in  ACGIH  1986,  p.  432)  reported 
that  a  90-day  gavage  administration  of 
PNCB  at  daily  doses  of  0.3, 10,  or  30  mg/ 
kg  to  male  and  female  rats  produced 
hemolytic  effects  and  spleen  changes  at 
all  levels,  kidney  and  liver  effects  at 
mid-  to  high-level  doses,  and 
hyperplasia  of  bone  marrow  and 
testicular  atrophy  at  the  highest  dose  (30 
mg/kg/day).  In  1985,  Monsanto  reported 
the  results  of  another  gavage  study  in 
rats.  After  2  years  of  PNCB  feeding  at 
0.1, 0.7,  or  5.0  mg/kg/day,  animals  in  the 
mid-  and  high-dose  groups  exhibited 
hemolytic  effects;  in  adtUtion.  mid-  and 
high-dose  groups  showed  microscopic 
spleen,  kidney,  and  liver  changes  and,  at 
the  highest  dose,  bone  marrow 
hyperplasia  and  testicidar  atrophy  were 
seen  (Monsanto  Company  1985,  as  dted 
in  ACGIH  1988,  p.  432). 

Rats  fed  PNCB  at  doses  of  0. 0.1, 0.7, 
or  5  mg/kg/day  for  up  to  2  years  showed 
methemoglobinemia  at  the  two  highest 
levels,  and  animals  in  the  5  mg/kg/day 
group  had  indications  of  anemia  and 
pigment  acciunulation  in  spleen  cells. 
No  treatment-related  increase  in  tumors 
was  observed  (Monsanto  Company 
1985,  as  cited  in  AQGH 1986,  p.  432).  In 
a  dietary  cancer  bioassay,  rats  and  mice 
were  given  PNCB  at  unspecified  levels 
for  2  years  (Weisberger,  et  al.  1978). 
Only  mice  were  affected,  with  mice  of 
both  sexes  showing  an  increase  in 
vascular  tumors  at  the  highest  dose  and 
male  mice  showing  an  increase  in  liver 
tumors  at  the  lowest  dose  (Weisberger 
et  aL  1978). 

Maternal  toxidty  was  seen  in  rats 
given  PNCB  by  gavage  at  doses  of  15 
and  45  mg/kg/day  on  days  9  through  16 
of  gestation;  at  the  45-mg/kg  level, 
fetotoxidty  and  teratogenidty  were  also 


observed  (Nair  et  al.  1985).  At  15  mg/kg. 
maternal  toxicity  but  no  fetotoxidty  or 
teratogenic  effects  occurred;  at  the 
lowest  dose,  the  only  effed  was  a  small 
increase  in  maternal  spleen  weight.  A 
two-generation  reproductive  study 
resulted  in  a  reduced  mating  index  in 
rats  given  0.7  or  5.0  mg/kg/day 
(Monsanto  Company)  1984,  as  cited  in 
ACGIH  1986,  p.  432).  Positive  responsek^^ 
were  observed  in  a  mutation  assay  of 
L5178Y  TK  mouse  lymphoma  cells  (both 
in  the  presence  and  absence  of 
metabolic  activation]  and  in  a  microbial 
assay  of  Salmonella  strain  TA 1535  (in 
the  absence  of  metabolic  activation); 
however,  no  evidence  of  mutagenicity 
was  noted  in  assays  of  three  other 
Salmonella  strains  or  in  assays  of 
Chinese  hamster  ovary  cells,  rat 
hepatocyte  primary  ciJdture/DNA  repair, 
or  rat  bone  marrow  cell  dastogenesis 
(Monsanto  Company  1980-1984,  as  cited 
in  ACGIH  1986,  p.  432).  PNCB  produced 
DNA  damage  in  the  liver,  kidney,  and 
brain  cells  of  rats  after  a  single 
intraperitoneal  dose  of  30  to  1000  mg/kg 
(Cesarone  et  al.  1983)  and  in  cultured 
hepatocytes  at  1.5  hours  after  a  3-hour 
treatment  (Cesarone  et  al.  1984). 

p-Nitrochlorobenzene  may  be 
abisorbed  through  the  lungs  and  skin  in 
humans  to  produce  methemoglobin. 
Reports  of  industrial  exposures  indicate 
that  overexposure  causes  cyanosis, 
weakness,  and  headache  (Saita  and 
Moreo  1958;  Renshaw  1926).  In  a  study 
of  worionen  exposed  to  average 
concentrations  of  PNCB  at  55, 125,  and 
143  ppm  and  to  a  PNCB-nitrophenol 
mixture  at  23  ppm,  the  authors 
concluded  that  the  mixed  exposure  did 
not  produce  chronic  intoxication,  but  did 
cause  increased  methemoglobin,  the 
appearance  of  Heinz  bodies,  headache, 
vertigo,  and  occasional  eczema;  these 
effects  could  not  be  attributed  definitely 
either  to  skin  absorption  or  to  the  level 
of  PNCB  in  the  mixture  (Pacseri  et  al. 
1958).  No  data  are  reported  for  the  p- 
nitrochlorobenzene  exposures  only 
(Pacseri  et  al.  1958). 

OSHA  is  proposing  to  retain  its 
current  8-hour  TWA  limit  of  1  mg/m»  for 
p-nitrochlorobenzene,  with  a  skin 
notation.  The  Agency  preliminarily 
condudes  that  these  limits  are 
necessary  to  protect  workers  fiom  the 
risk  of  methemoglobinemia  and  changes 
in  the  spleen,  liver,  and  kidney  possible 
at  higher  exposiu^  levels.  OSHA  is 
retaining  the  skin  notation  because 
dermal  absorption  of  PNCB  has  been 
shown  to  cause  systemic  effects  in 
animals. 

PROPOXUR 

CAS:  114-28-1;  Chemical  Fonnula:  CnHitNOi 

H.S.  No.  1337 
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OSHA  has  no  current  limit  for 
propoxur.  The  ACGIH  has  estabbshed 
an  8-hour  TT.V-TWA  of  0.5  mg/m*  for 
this  white,  odorless,  crystalline  : 

compound.  I 

The  oral  LDtoS  in  male  and  female  rats 
are  83  and  86  mg/kg.  respectively,  for 
both  sexes,  the  dermal  UDte  is  greater 
than  2400  mg/kg  (Gaines  1969). 

Dietary  studies  in  rats  at  levels  of  7JS 
mg/kg/ day  for  28  days  or  at  800  ppm  for 
3  months  produced  no  adverse' effects 
(Association  of  American  Pesticide 
Control  Officials,  Inc.  1966,  as  cited  in 
ACGIH  1986.  p.  499). 

Rats  were  exposed  to  propoxur 
concentrations  of  5,  7, 18.7,  or  31.7  mg/ 
m'  6  hours/day,  5  days/week  for  12 
weeks;  animals  in  the  high-dose  group 
showed  depressed  red  blood  cell  and 
brain  cholinesterase  levels,  and  plasma 
cholinesterase  was  d^ressed  by  as 
much  as  20  to  30  percent  (Association  of 
America  Pesticide  Officifds,  as  cited  in 
ACGIH  1968.  p.  499).  i^ 

In  humans,  a  few  cases  of  mild 
propoxur  poisoning  have  been  reported 
among  sprayers  of  this  insecticide  and 
among  residents  of  propoxur-treated 
homes  (Vandekar,  Hedayat  Plestina. 
and  Ahmady  1968).  In  a  study  of  human 
volunteers,  a  single  oral  dose  of  1.5  mg/ 
kg  propoxur  caused  gastrointestinal 
symptoms  that  disappeared  two  hours 
after  ingestion  and  a  depression  in  red 
blood  cell  cholinesterase;  oral  doses  of 
0.75  to  1.0  mg/kg  produced  no  symptoms 
but  did  depress  erythrocyte 
cholinesterase  (Vandekar.  Plestina.  and 
Wihelm  1971). 

OSHA  is  proposing  an  8-hour  TWA  of 
0.5  mg/m'  for  pn^iwxur.  The  Agency 
preliminarily  concludes  that  this  limit 
will  protect  workers  against  the  risk  of 
cholinesterase  inhibition  potentially 
associated  with  exposure  to  this 
substance  at  the  levels  permitted  by  the 
absence  of  any  OSHA  limit  The  health 
evidence  forms  a  reasonable  basis  for 
proposing  a  new  limit  for  propoxur.  At 
the  time  of  the  final  rule,  OSHA  will 
promulgate  a  new  limit  if  the  Agency 
determines  that  this  limit  will 
substantially  reduce  significant  risk. 

RONNEL 

CAS:  29»-M-3;  Chemical  Fomala:  , 

(CHiOliPSOCHtCli 
H.S.  Na  1348 

OSHA  currently  has  a  limit  of  15  mg/ 
m»  TWA  for  ronnel.  The  ACGIH 
recommends  a  TLV-TWA  of  10  mg/m« 
for  this  white,  noncombustible  powder. 

Ronnel  is  an  indirect  cholinesterase 
inhibitor  that  affects  the  blood  plasma 
rather  than  the  red  cell  acetyl 
cholinesterase  (Plapp  and  Casida-1958). 
The  acute  oral  LDm  for  rats  is  reported 
as  1250  and  2630  mg/kg  for  males  and 


females,  respectively.  The  oral  LD^  in 
dogs  is  greater  than  500  mg/kg 
(McCollister.  Oyen.  and  Rowe  1959). 
Two-year  dietary  studies  of  rats  fed  up 
to  50  mg/kg/day  showed  no  effect  on 
growth  rate,  food  consumption,  survival 
or  hematopoesis  (McCollister,  Oyen. 
and  Rowe  1959).  in  a  study  by  Gladenko 
and  Stuk  (1972),  albino  rats  developed 
clinical  symptoms  of  motor  irritation, 
tremor,  increased  auditory  and  tactile 
sensitivity,  lacrimation,  and  salivation 
within  2  weeks  at  exposure  levies 
between  164  and  328  mg/kg;  some 
animals  died  daring  the  latter  part  of  the 
study.  At  exposures  below  16.4  mg/kg. 
no  ill  effects  were  observed  (Gladenko 
and  Stuk  1972).  A  2-year  feeding  study 
in  dogs  exposed  at  10  mg/kg  showed  no 
ill  effects  except  cholinesterase 
depletion  (Worden,  Noel,  and 
Mawdsley-Thomas  1972). 

Patch  tests  of  50  hiunan  subjects 
showed  that  ronnel  has  no  skin- 
sensitizing  potential  (McCollister,  Oyen, 
and  Rowe  1959). 

OSHA  proposes  an  8-hour  TWA  limit 
of  10  mg/m*  for  ronnel.  The  Agency 
preliminarily  concludes  that  tUs  limit 
wiU  protect  workers  against  the  risk  of 
cholinergic  effects  potentially 
associated  with  exposiu-e  to  this 
substance.  The  health  evidence  forms  a 
reasonable  basis  for  proposing  a 
revision  to  this  level.  At  the  time  of  the 
final  rule,  OSHA  will  establish  a  new 
limit  for  ronnel  if  the  Agency  determines 
that  this  limit  will  substantially  reduce 
significant  risk. 

SULPROFOS 

CAS:  35400-43-2:  Chemical  Fonnula: 

CijHiaOiPSi 
H.S.  No.1380    . 

OSHA's  Z  tables  currently  have  no 
limit  for  sulprofos.  The  ACGIH 
recommends  an  exposure  limit  of  1  Mg/ 
m'  as  an  8-hour  TWA.  Sulprofos,  also 
known  as  the  insecticide  Bolstar*.  is  a 
tan  liquid. 

Kimmerle  (1982,  as  cited  in  ACGIH 
1986,  p.  547]  conducted  an  extensive 
animal  study  on  the  effects  of  sulprofos. 
He  reported  that  the  acute  toxicity  of 
sulprofos  is  species-dependent;  rats 
have  an  oral  LDto  of  100  to  300  mg/kg 
and  mice  have  an  oral  LD^  of  1600  to 
1800  mg/kg.  The  acute  dermal  toxicity  of 
this  substance  is  low,  with  an  LDto 
greater  than  1000  ml/kg  in  rats  and  800 
to  1000  mg/kg  in  rabbits.  In  rabbits, 
sulprofos  did  not  irritate  the  skin  or 
eyes,  and  it  had  no  dermal  sensitization 
effects  In  guinea  pigs.  Inhalation  studies 
showed  no  fatalities  in  rats  exposed  to 
aerosol  concentrations  of  up  to  4130  mg/ 
m*  of  sulprofos  over  a  period  of  4  hours. 
In  a  3-week  inhalation  study  in  which 
rats  were  exposed  to  aerosol 


concentrations  of  6. 14.  or  74  mg/m',  the 
two  highest  concentrations  produced 
cholinergic  symptoms;  no  observable 
effects  were  seen  at  the  lowest 
concentrati(Hi.  Two-year  feeding  studies 
by  Kimmerle  (as  cited  in  ACGIH  1986,  p. 
547)  in  dogs,  rats,  and  mice  showed  that 
sulprofos  concentrations  of  150  ppm.  250 
ppm,  or  400  ppm  were  tolerated  by  all 
species,  with  no  sulprofos-related  tissue 
changes,  signs  of  toxicity,  or  oncogenic 
effects.  The  overall  NOELs  were  10  ppm 
in  dogs,  6  ppm  in  rats,  and  2.5  ppm  in 
mice.  iGramerle's  ingestion  studies  in 
rats  and  rabbits  at  levels  of  3,  la  or  30 
mg/kg/day  of  sulprofos  showed  no 
embiyotoxic  or  teratogenic  effects  in 
these  animals,  and  a  three-generation 
diet  study  in  rats  also  produced  no 
adverse  reproductive  effects.  Mutagenic 
studies  reported  by  the  same  author  in 
mice  were  negative.  Separate  subacute 
inhalation  studies  also  showed  no 
effects  on  blood  cholinesterase  levels  in 
rats  exposed  to  6  mg/m'  Zielhuis  and 
Van  der  Kreek  1979). 

There  cu*e  no  reported  cases  of 
poisoning  in  humans  (ACGIH  1988,  p. 
547). 

OSHA  is  proposing  an  8-hour  TWA 
limit  of  1  mg/m'  for  sulprofos.  The 
Agency  preliminarily  concludes  that  this 
limit  will  protect  workers  from  the  risk 
of  cholinesterase  inhibition,  the  most 
sensitive  indicator  of  exposure  to  this 
currently  unregulated  substance.  The 
health  evidence  forms  a  reasonable 
basis  for  proposing  a  new  limit  for 
sulprofos.  At  the  time  of  the  final  rule, 
OSHA  will  promulgate  a  new  limit  if  the 
Agency  determines  that  this  limit  will 
substantially  reduce  significant  risk. 

TERPHENYLS 

CAS:  26140-60-3:  Chemical  Formula:  CitHu 

H.S.  No.  1384 

The  current  OSHA  limit  for  the 
terphenyls  is  1.0  ppm  as  a  ceiling  limit. 
The  ACGIH  recommends  a  0.5-ppm 
ceiling  limit  for  these  substances. 
Terphenyls  are  colorless  or  light-yellow 
solids  and  are  used  as  coolants  in 
nuclear  reactors.  Commercial 
preparations  contain  mixtures  of  ortho, 
meta,  and  para  terphenyls. 

The  terphenyls  are  primary  irritants 
that  cause  eye,  skin,  and  respiratory 
irritation. 

Haley.  Detrick,  Kosmeau  et  al.  (1959) 
reported  that  mixtures  of  terphenyls 
caused  conjunctival  irritation  when 
instilled  into  the  eyes  of  rabbits  and 
damaged  guinea  pig  skin  following 
intracutaneous  injection.  Canish,  Bahor. 
and  Ryan  (1962)  determined  LDbe  values 
of  1900,  2400,  and  greater  than  10,000 
mg/kg  for  the  ortho,  meta-,  and  para- 
terphenyls,  respectively.  Tliese  authors 


also  conducted  30-day  feeding  studies  of 
rats  involving  doses  of  250  or  500  mg/ 
kg/day  of  the  individual  teiphenyl 
isomers.  Rats  fed  ortho-terphenyl 
showed  elevated  liver  and  kidney 
weight  ratios;  rats  fed  meta-teip^nyl 
displayed  elevated  kidney  weight  ratios 
only:  and  rats  fed  para-terpfaenyl 
showed  no  elevation  in  liver  or  kidney 
weight  ratios.  Two  studies  by  Petkau 
and  Hoogstraaten  (1965)  and  Yoiuig. 
Petkau.  and  Hoogstraaten  (1969)  have 
shown  that  the  terphenyls  have 
nephrotoxic  effects  and  cause  hepatic 
damage  in  rats  fed  33  mg/kg/day. 
Adamson,  Bowden,  and  Wyatt  (1969) 
published  a  study  in  which  rats  exposed 
to  terphenyl  aerosols  for  7  hours  per  day 
at  a  concentration  of  50  mg/m"  for  a 
period  of  8  days  developed 
morphological  changes  in  their 
pulmonary  cell  mitochondria:  the 
number  of  vacuolated  mitochondria  was 
directly  related  to  duration  of  exposure. 

Weeks  and  Lentle  (1970, 1971) 
conducted  a  clinical  survey  of  47 
workers  with  ongoing  exposure  to 
terphenyl  coolant  in  a  nuclear  facility. 
The  study  represented  122  man-years  of 
occupational  exposure,  with  duration  of 
exposure  ranging  from  6  months  to  7 
years.  The  airborne  concentrations  of 
terphenyl  varied,  measuring  0.094  mg/ 
m'  in  general  working  areas  and  up  to 
0.89  mg/m'  in  areas  with  organic  piping 
equipment.  The  terphenyl  coolant  was 
determined  to  be  a  primary  irritant,  even 
in  those  workers  wearing  protective 
clothing,  because  skin  moistness 
increased  sensitivity  to  the  terphenyls 
(Weeks  and  Lentle  1970, 1971).  Testa 
and  Masi  (1964)  reported  that  at 
concentrations  above  10  mg/m' 
(approximately  1  ppm),  workers 
reported  both  eye  and  respiratory 
irritation. 

OSHA  is  proposing  a  ceiling  of  0.5 
ppm  for  the  terphenyls.  The  Agency 
preliminarily  concludes  that  this  limit 
will  protect  exposed  workers  against  the 
risk  of  primary  irritation  of  the  eyes, 
skin,  and  upper  respiratory  tract  and  of 
mitochondrial  changes  potentially 
associated  with  exposure  to  very  low 
levels  of  the  terphenyls.  The  health 
evidence  forms  a  reasonable  basis  for 
proposing  a  revision  to  this  level.  At  the 
time  of  the  final  rule,  OSHA  will 
establish  a  new  limit  for  terphenyls  if 
the  Agency  determines  that  this  limit 
will  substantially  reduce  significant  risk. 

m-TOLUIDINE 

CAS:  108-44-1;  Chemical  Formula:  CtHbN 

H.S.  No.  1401 

m-Toluidine  currently  has  no  OSHA 
permissible  exposure  limit.  The  ACGIH 
recommends  a  2-ppm  8-hour  TWA,  with 


a  skin  notaticm.  m-Toluidine  is  a  li^t 
yellow  liquid. 

When  m-toluidine  was  tested  on  the 
eyes  and  skin  of  rabbits,  moderate  to 
strong  irritation  ^ects  resulted  (NIOSH 
1979).  A  mean  maxioHd 
methemoglobinemia  of  00.2  percent  was 
reported  to  occur  following  the 
intravenous  administration  of  27  mg  m- 
toluidine  per  kilogram  body  weight  in 
cats  (McLean,  Stamer,  and  Thomas 
1969).  Rodent  carcinogenicity  studies 
cited  by  the  ACGIH  (1986,  p.  589)  were 
either  inconclusive  or  negative. 

The  effects  in  humans  of  exposure  to 
m-toluidine,  either  absorbed  through  the 
skin  or  via  inhalation,  are  hematuria  and 
methemoglobinemia.  Exposure  to  40 
ppm  for  60  minutes  causes  severe 
poisoning  (Goldblatt  1955).  There  are  no 
epidemiological  studies  of  workers 
exposed  only  to  m-toluidine  (ACGIH 
1986,  p  589). 

OSHA  is  proposing  a  2-ppm  8-hour 
TWA  and  a  skin  notation  for  this 
previously  unregulated  chemical.  The 
Agency  preliminarily  concludes  ^at  this 
limit  will  protect  workers  from  the  risk 
of  metabolic  effects,  such  as  hematuria 
and  methemoglobinemia,  associated 
with  exposure  to  m-toluidine  at  levels 
currently  permitted  in  the  absence  of 
any  OSHA  PEL  The  health  evidence 
forms  a  reasonable  basis  for  proposing  a 
new  limit  for  m-toluidine.  At  the  time  of 
the  final  rule,  OSHA  will  promulgate  a 
new  limit  if  the  Agency  determines  that 
this  limit  will  substantially  reduce 
significant  risk. 

2,4,6-TRINITROTOLUENE 

CAS:  118-06-7;  Chemical  Formula:  C7HtN>0( 

H.S.  No.  1413 

OSHA's  current  PEL  for  2.4,6- 
trinitrotoluene  (TNT)  is  1.5  mg/m'  as  an 
8-hour  TWA  with  a  skin  notation.  The 
ACGIH  has  set  a  standard  of  0.5  TLV- 
TWA  with  a  skin  notation  for  this 
chemical.  TNT  occurs  as  yellow  needle- 
like crystals  and  is  used  as  an  explosive. 

The  ACGIH's  limit  was  selected  on 
the  basis  of  health  surveys  conducted 
among  occupationally  exposed  workers. 
Fairhall  (1957)  describes  dermatitis, 
cyanosis,  gastritis,  acute  yellow  atrophy 
of  the  liver,  and  aplastic  anemia  as 
possible  effects  of  exposure  to  TNT. 
According  to  Sollman  (1957),  blood 
destruction,  leucocytosis  or  leucopenia, 
and  varying  degrees  of  central  nervous 
system  change  (probably  resulting  from 
anoxia,  peripheral  neuritis  and  muscular 
pains,  cardiac  muscular  and  menstrual 
irregularities,  and  urinary  and  renal 
irritation)  can  also  occur  as  a 
consequence  of  TNT  exposure.  TNT  has 
irritant  properties,  and  may  cause 
sneezing,  sore  throat,  or  skin  irritation 
(von  Oettingen  1941). 


A  study  by  tk>odwin  (1972)  revealed 
36  cases  of  liver  damage  in  a  munitions 
plant  where  workers  were  exposed  to  a 
mean  air  level  of  2.38  mg/m»  TNT  over  a 
period  of  20  years.  Ano&er  study 
(Morton  et  al.  1976)  found  elevated 
levels  of  liver  enzymes  in  43  TNT  shell- 
packers  and  loaders  who  worked  where 
TNT  exposures  ranged  from  0.3  to  0.8 
mg/m*  over  a  period  of  5  months.  In 
1975,  Djerassi  and  Vitany  published  a 
paper  describing  hemolytic  episodes  in 
three  TNT  workers  with  glucose-O- 
phosphate  dehydrogenase  deficiency; 
although  these  workers  were  from  Iraq, 
where  G-6-PDase  deficiency  has  a  high 
(25  percent)  frequency  of  occurrence,  the 
study  is  also  of  concern  for  other 
woricers  having  a  high  fi%quency  of  G-6- 
PDase  deficiency. 

OSHA  is  proposing  an  &-hour  TWA  of 
0.5  mg/m'  with  a  skin  notation  for  2,4,6- 
trinitrotoluene.  The  Agency 
preliminarily  concludes  that  this  limit  is 
necessary  to  protect  workers  against  the 
risk  of  liver  damage  and  hemolytic 
effects  potentially  associated  with 
exposure  to  TNT.  The  health  evidence 
forms  a  reasonable  basis  for  proposing  a 
revision  to  this  level.  At  the  time  of  the 
final  rule,  OSHA  will  establish  a  new 
limit  for  2,4,6-trinitrotoluene  if  the 
Agency  determines  that  this  limit  will 
substantially  reduce  significant  risk. 

Preliminary  Conclusions 

For  the  class  of  toxic  substances 
having  biochemical/metabolic  effects, 
OSHA  preliminarily  concludes  that 
occupational  exposure  presents 
significant  risks.  The  effects  associated 
with  exposure  to  these  substances 
(which  inhibit  cholinesterase  activity, 
interfere  with  the  blood's  ability  to  carry 
oxygen,  and  produce  Antabuse-like 
symptoms  and  signs)  range  from  nausea, 
bronchoconstriction,  cardiac 
irregularities,  neurobehavioral  effects, 
and  unconsciousness,  to  coma  and 
death,  depending  on  the  severity  of  the 
exposure.  Because  many  of  these 
substances  are  relatively  new  on  the 
industrial  scene,  OSHA  has  no  limits  for 
them.  This  situation  means  that 
occupational  exposures  can  potentially 
be  uncontrolled,  which  increases  the 
urgency  that  limits  be  adopted.  The 
Agency  thus  preliminarily  finds  that 
establishing  or  revising  limits  for  thiS 
group  of  toxicants  will  reduce 
occupational  risks.  The  health  evidence 
discussed  in  this  section  provides  a 
reasonable  basis  for  proposing  revised 
or  new  limits  for  these  substances.  At 
the  time  of  the  final  rule.  OSHA  will 
revise  or  add  new  limits  for  this  group  of 
metabolic  toxins  if  the  Agency 
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determines  that  these  limits  will 
substantially  reduce  signiHcant  risk. 

14.  Substances  for  Which  Proposed 
Limits  Are  Based  on  Avoidance  o( 
Sensitization  Effects  j 

Introduction 

OSHA  is  proposing  limits  for  eight 
substances  based  on  their  sensitization 


potential.  Table  C14-1  Ksts  the  current 
OSHA  PELS.  ACGIH  Limits,  and  NIOSH 
RELs  for  each  chemical  in  this  group, 
along  with  their  CAS  and  HS  numbers. 
In  four  cases,  current  OSHA  regulations 
set  no  limit  on  exposure.  For  two 
substances,  OSHA  is  proposing  to 
reduce  its  current  TWA-PEL.  In  one 
other  instance,  OSHA  is  proposing  to 
replace  its  current  ceiling  limit  with  an 


8-hour  TWA-PEL  and  a  15-minute  STEL. 
For  the  remaining  substance,  the 
addition  of  a  STEL  with  no  change  in  the 
current  TWA-PEL  is  proposed.  NIOSH 
has  recommended  exposure  limits  for 
three  substances  that  cause 
sensitization;  OSHA  is  proposing  the 
REL  value  for  one  of  these  chemicals, 
isophorone  diisocyanate. 

aiUJNQ  CODE  4S10-2S-M 
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H.S.  Nuinber/ 
Chemical  Name 


CAS  No. 


Current 
PtL* 


1066  Captdfol  (DiFoldtan) 


2425-06  I 


ACGIH 
TiV** 


NIOSH 
REL*** 


0.1  mg/m  TUA, 
Skin 


POO  Cobalt,  metai,  fwne,  dust   7440-48-4   O.lmg/m  TWA     0.05  mg/m  TWA 
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1222  Isophorone  diisocyanate    4098-71-9 


1313  Phenothid/ine 


1315  Phenyl  glycidyl  ether 


92-84-2 


122  60  1    10  ppm  TUA 


0.01  ppm  TUA. 

0.005  ppm  TUA 

Skin 

0.02  ppm  Ceiling 

(10  minutes) 

5  mg/m^  TWA, 

- 

Skin 

1  ppm  TUA 

1  ppm  Ce  i I i  ng 

(15  min) 

1329  Picric  acid 


3  3 

88-89  1    0.1  mg/m  TUA.    0. 1  mg/m  TUA 

3 
Skin  0.3  mg/m  STbl, 

Skin 


1373  SuDtilisins  ,  9014  01  1 

(Proteolytic  enzymes) 


0.06  ug/m 
Ceiling** 


BEST  COPY  AVAILABLE 
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Tdble  CI4-1.     Substances  for  Which  Limits  Are  Based  on  Avoiddoce  of  Sensitization  (continued) 


H.S.  Number/ 
Chemical  Name 


CAS  No. 


Current 
PEL* 


ACGIN 
TLV** 


'398  Toluen€-2,4-diisocyanate  584-84-9        0.02  ppm  Ceiling      0.005  ppm  TUA 

j  0.02  pfm  STEL 


NIOSH 
REL*** 


0.005  ppm  TUA 
0.02  ppm  Ceiling 
(20  min) 


*      OSHA's  TUA  limits  ire  for  8-hour  exposures;   its  STELs  ire  for  the  durations  specified;  and  its 

ceilings  are  peaks  not  to  be  exceeded  for  any  period  of  time. 

i 

•*  The  ACGIH  TUA-TLV  is  for  an  8-hour  exposure;  its  STELs  are  15 -minute  limits  not  to  be  exceeded 
more  than  4  times  per  day  with  a  minimum  of  60  minutes  between  successive  STEL  exposures;  and 
its  ceilings  are  peaks  not  to  be  exceeded  for  any  period  of  time. 


NIOSH  TUA  limits  ire  for   10-hour  exposures  unless  otherwise  specified,  and  its  ceilings  are 
peaks  not  to  be  exceeded  for  any  period  of  time  unless  a  duration  is  specified  in  parentheses. 


Proposed  PEL  is  the  NiOSH  REL. 


alUMO  CODE  4S10-2S-C 
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Description  of  the  Health  Effects 

A  sensitization  reaction,  also  known 
as  an  allergic  reaction,  is  defined  as  an 
adverse  response  to  a  chemical 
following  a  previous  exposure  to  that 
chemical  or  to  a  structurally  similar  one 
(Klaasen  1988).  The  subject  who  suffers 
,  an  allergic  reaction  is  said  to  have 
become  sensitized  to  that  chemical. 
Sensitization  is  the  result  of  an  immune 
reaction  to  the  chemical;  although  the 
initial  exposure  does  not  generate  an 
inunediate  response,  the  immune  system 
"remembers"  the  chemical  and  reacts 
strongly  at  the  next  encounter.  A  related 
phenomenon  is  cross-sensitization. 
Cross-sensitization  occius  when 
exposure  to  one  chemical  elicits  a 
sensitization  reaction  not  only  on 
subsequent  exposure  to  the  same 
chemical  but  also  on  exposure  to  a 
different  chemical,  usually  one  with  a 
similar  structure. 

The  toxic  manifestations  of  a 
sensitization  reaction  vary  both  in  their 
location  and  severity.  In  humans, 
common  target  organs  are  the  skin  and 
the  eyes;  typical  allergic  conditions  in 
these  organ  systems  are  allergic  contact 
dermatitis  and  conjunctivitis, 
respectively.  The  respiratory  system  can 
also  be  sensitized;  the  resulting 
pathologies  include  bronchitis  and 
asthma  (Dean  et  al.  1986).  These  allergic 
reactions  are  mediated  by  the  two 
immunoglobulins  IqD  or  IqE. 
Involvement  of  IqD  results  in  delayed 
contact  dermatitis.  In  contrast.  IqE- 
mediated  reactions  cause  very  severe 
effects,  such  as  acute  asthmatic  attack, 
urticaria,  and  anaphylactic  shock,  which 
can  be  fatal.  The  unpredictability  and 
potential  seriousness  of  sensitization 
reactions  demand  that  exposures  be 
carefully  controlled. 

Sensitivity  to  a  chemical  frequently 
persists  throughout  the  lifetime  of  an 
individual;  occasionally  it  may  gradually 
disappear  over  time.  Usually  symptoms 
are  not  observed  after  exposure  to  the 
sensitizing  agent  is  discontinued. 
Although  treatment  for  some  allergies  is 
possible,  avoidance  is  considered  the 
best  way,  and  sometimes  the  only  way. 
to  regain  good  health. 

An  additional  cause  for  concern  about 
exposure  to  sensitizing  chemicals  is 
recent  evidence  that  residual  respiratory 
symptoms  may  continue  even  after 
exposure  is  discontinued.  For  example, 
in  thecase  of  toluene-2,4-diisocyanate 
(TDI),  Weill  et  al.  (1981)  and  Innocenti  et 
al.  (1981)  found  that  sensitized  workers 
may  exhibit  decreased  pulmonary 
function  or  chronic  bronchitis  for  as  long 
as  3V^  years  after  cessation  of  exposure. 


Dose-Response  Relationships  and 
Sensitization  Effects 

Like  other  toxic  effects,  allergic 
reactions  are  dose-related;  that  is,  m 
response  to  increasing  doses  of  the 
chemical,  increasing  numbers  of 
subjects  may  be  sensitized,  and  the 
subsequent  reactions  may  be  more 
severe.  The  time  course  of  sensitization 
for  any  one  individual  is  unpredictable. 
Some  individuals  are  sensitized  after 
only  one  exposure;  others  remain 
resistant  to  sensitization  after  a  lifetime 
of  exposure.  Different  people  are 
generally  sensitive  to  different 
chemicals,  alt]iough  some  chemicals  are 
more  universally  reactive  than  others, 
such  as  the  active  agent  in  poison  ivy. 
Various  parameters  influence  the 
likelihood  of  sensitization  by  a 
particular  chemical,  such  as  "the  nature 
of  the  chemical,  concentration,  type  of 
exposure,  genetic  susceptibility  and 
nongenetic  idiosyncrasies"  (Emmett 
1986).  Sensitization  reactions  observed 
in  occupational  settings  are  often  the 
result  of  dermal  or  inhalation  exposure. 

For  most  of  the  substances  in  this 
group,  the  proposed  limits  are  based  on 
health  surveys  and  reports  of 
occupationally  exposed  populations. 
These  studies  indicate  that  exposures 
below  a  certain  no-effect  level  generally 
do  not  result  in  individuals  becoming 
sensitized.  Where  human  data  were 
absent  or  sparse,  OSHA  has  relied  on 
animal  evidence  to  set  the  proposed 
limit.  However,  since  chemically 
induced  immunological  sensitization 
occurs  among  laboratory  animals  by  the 
same  mechanism  as  in  humans  (that  is, 
immune  reactions  in  animals  can  be 
mediated  by  either  IqB  or  IqE 
immunoglobulins),  sensitization 
reactions  in  animals  are  generally  good 
predictors  of  immune  reactions  in 
humans. 

The  discussions  below  describe 
OSHA's  preliminary  flndings  for  the 
substances  in  this  groim.  These 
discussions  illustrate  tne  natiu-e  of  the 
risk  confronting  exposed  employees, 
and  the  extent  to  which  the  risk  of 
developing  immune  sensitization  will  be 
reduced  among  workers  by  the 
promulgation  of  the  proposed  limits. 

CAPTAFOL  (DIFOLATAN) 
CAS:  2425-06-1;  Chemical  Fonnula: 
CioH.aNO>S 

H.S.  No.  loee 

OSHA  has  no  current  permissible 
exposure  limit  for  captafol.  The  ACGIH 
recommends  a  TLV-TWA  of  0.1  mg/m', 
with  a  skin  notation.  Captafol  is  a  white, 
crystalline  substance  with  a  slight  but 
characteristic  odor. 

A  2-year  study  conducted  by  the 
World  Health  Organization  (Reinhardt 


and  Brittelli  1981)  reported  growth 
depression  in  rats  at  captafol  dietary 
levels  of  1500  and  5000  ppm.  and 
histopathologic  examination  revealed 
changes  in  th«  livers  and  kidneys  of  die 
animals  exposed  at  these  levels.  No 
tumors  were  observed.  In  male  rats,  an 
increase  in  liver-to-body-weight  ratio 
was  observed  at  levels  of  250  ppm  and 
higher  after  12  months  of  captafol 
feeding  (Reinhardt  and  Brittelli  1981). 

In  humans,  skin  irritation  has  been      * 
reported  in  both  American  and  Japanese 
studies  of  farmers  applying  captafol  as  a 
fungicide.  Arimatsu  (1970)  reports  that 
farmers  using  captafol  have  experienced 
acute  contact  dermatitis  manifesting  as 
erythematous  dermatitis  and  phototoxic 
ehiptions.  Khan  reports  that  workers 
cleaning  up  in  an  area  where  captafol 
was  handled  experienced  skin  and 
respiratory  sensitization  (written 
conununication.  1975,  as  cited  in  ACGIH 
1988,  p.  97). 

OSHA  is  proposmg  a  permissible 
exposure  limit  for  captafol  of  0.1  mg/m' 
TWA,  with  a  skin  notation,  to  protect 
exposed  workers  against  the  risk  of 
contact  dermatitis  and  respiratory  and 
skin  sensitization  associated  with 
exposing  to  this  substance  at  the  levels 
permitted  in  the  absence  of  any  OSHA 
limit.  The  Agency  preliminarily 
concludes  that  the  8-hour  TWA, 
combined  with  a  skin  notation,  will 
substantially  reduce  this  risk.  The  health 
evidence  forms  a  reasonable  basis  for 
proposing  a  new  limit  for  captafol.  At 
the  time  of  the  final  rule,  OSHA  will 
promulgate  a  new  limit  if  the  Agency 
determines  that  this  limit  will 
substantially  reduce  significant  risk. 

COBALT  (METAL,  DUST  AND  FUME) 
CAS:  7440-48-4;  Chemical  Formula:  Co 
H.S.  No.  1100 

OSHA  has  a  current  &-hour  TWA  limit 
of  0.1  Tog/m'  for  cobalt  metal  dust  and 
fume.  The  ACGIH  recommends  a  TLV- 
TWA  of  0.05  mg/m'  for  cobalt,  which  is 
a  gray,  hard,  magnetic,  and  somewhat 
malleable  metal. 

Animal  studies  indicate  that  high 
intratracheal  doses  (10,  25,  or  50  mg]  of 
cobalt  metal  dust  can  cause  obliterative 
bronchiolitis  adenomatosis  in  guinea 
pigs  (Schepers  1955).  Additional  studies 
in  animals  have  shown  that  Exposure  to 
cobalt  dust  or  fumes  causes 
hypersensitivity  reactions.  Increases  in 
serum  A-globulin  and  neuraminic  acid 
occurred  in  dogs  and  rabbits  exposed  by 
inhalation  to  cobalt  metal,  metal  fume, 
or  carbide  blend;  injections  of  CoCI* 
produced  similar  reactions  (Stokinger 
and  Wagner  1958).  Recent  studies 
conducted  on  miniswine  have  shown 
that  mhalation  of  0.1  mg/m'  cobalt 
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metalJust  {SO  j>ercent  alyha  «nd  56 
percent  keta  vaiiely.  with  a  size  nu^  of 
from  0.4fi  to  XBfi)  kas  caused  «arly 
(oaset  in  3  nuu^uj  piilinonaiy  disease. 
Wheezing,  wUch  indicates 
hypersensitivity,  OGCiirred  duiiag  the 
fourth  iveek  of  exposure  to  Q.1  or  li)  mgj 
m*  Sot  fi  Jnars/ day.  5  ^days/week,  lor  3 
moaths  ionowii^  « 1-week  aensitiuqg 
dose  (Kerfoot.  Fiedenck.  aad  Ooraeier 
197^. 

*     PulsooBary  ^'««"°*  has  ^eea  retried 
frequently  in  wofiuu-s  exposed  to  «abak 
in  the  naiiuf actere  «f  cemenled  tHugstwi 
carhade  (Millec  Oevia.  Goldoian.  and 
Wyatt  19&3:  LuodfiCB  and  Ohnaii  1054: 
Lund^en  aad  SiweauoB  1953}.  Tlie 
advene  effect  ofeiqMoupe  is  geaecatiy 
chraatc  interstitial  pneaasiDtis. 
Fatalities  have  been  <epeited 
occaaeaaUy  freoi  eiqweuses  to  cabak  of  ^ 
1  to  2  n^/a'  er  less  ^airfaall.  Castberg. 
Catraczo.  aad  fiiintcai  1947;  Faahall. 
Keenan,  and  Brinton  1959).  An  increase 
in  semm  A->2  globulin  fraction  was 
teported  in  the  case  4)f  a  welder  ex|>osed 
to  fruaes  contaiaiag  cohak;  the  welder 
had  a  hisieiy  of  exertional  dyjipnea  and 
an  abooraaal  «best  X-ray  jStoiflfcmimd  et 
al.  1974).  Sch«vartx,  Tulipaa.  and 
Binaiagham  (ia57j  reported  that  nllfiyr 
deanatitis  has  been  caused  by  contact 
with  cobeh  and  its  «sBiipouods. 

In  stucBes  andertdcen  tqr  flie  Midiigan 
DeparlBieBl  al  Healtk.  it  nns 
dBOMaitratal  that,  B  the  perisd        , 
between  1916  and  IflBliaipnvBsl     > 
contool  aaeesares  had  saooess&dly 
redaced  cabaU  awtal  dast  and  fmne 
levek  from  H.IZ-m^r^  to  a  leuel  below 
0.1  mg/m'.  No  new  cases  «f  t 
toxictty  cr  derumtitia  have  since  J 
associated  with  oehaH  expesure.  The 
Penn^vania  Oepartmeat  cf  Health 
demonstrated  that  concentrations  ooahi 
be  controlled  easily  to  0.07  mg/m': 
wrftout  control.  conceirtratioTre  were 
about  0.5  mg/tn*  t  ACGM 1986,  p.  144). 

OSHA  is  proposing  an  &-hour  TWA 
liaiit  of  0.05  mg/m'  for  cobalt  metal 
fume  and  dust.  The  Agency 
preliminarily  concludes  that  this  Gmlt 
will  provide  workers  exposed  to  cobalt 
metal  dast  and  fume  with  protection 
against  the  risk  of  serious  ptdmonary 
injory  demons&ated  to  occur  at  levels 
aliuve  0.1  mg/m*.  The  healft  evidence 
forms  a  reasonable  basis  for  proposing  a 
revision  to  tfcis  levd.  At  the  fime  of  "flie 
final  rule,  OSHA  will  establish  a  new 
unnt  for  cubuft  if  tbe  Agency  determines 
that  this  limit  will  substantially  reduce 
signfficant  risk. 

ISOHiOBONE  DBSCXnr  ANAIE 
CA&WSS  Tt-ft  Chemcai  Pcnaula: 

H.S.  Na  1222 


There  is  no  cuneo*  QSUA  limit  for 
isophorone  diisocyaaate  ^FDI).  Tke 
ACGIH  has  recommended  a  TLV-TWA 
of  0.01  ppra,  with  a  skin  notation. 
NIOSH IISTB)  I  ecuri'iiTtendeo  a  tO-hour 
TWA  of  0.065  pppra  for  all  isocyanates, 
with  a  lO-minuie  ceSing  Hmit  of  0.08 
ppm. 

To  date,  mere  is  ntne  tfirect 
infrnmation  en  tieallh  effiects  associated 
with  expueme  to  this  f^enical. 
riowerer,  cnTsocyBnates,  m  general, 
cause  u Illation  of  vie  respiratory  tract, 
decreases  in  pnfanonary  function,  and 
sensitization.  The  ACOW  tWOO)  cited 
two  reporta  in  which  workers  exposed 
to  isopliurone  dnsocyanate  sufrered 
astlima  or  dyspnea  fClark  and  Aldons 
19ei;  Tyrer  1979).  Neither  of  fliese 
reports  contsdned  quaittitalive  exposure 
data.  The  ACGIH  recommended  ftiat  the 
TLV-TWA  for  2,4-tDluene  diisocyanate 
rnSI]  apply  to  isophorone  diisocyanate 
uiltil  more  infurniafion  becumes 
avaflable;  however,  flie  ACGM  tihlnot 
include  its  0.02-ppm  TLV-ST1H-  for  TDI 
in  flris  recommendation.  NiOSH  {1978) 
came  to  &e  same  conchimon,  reasoning 
that  ottter  diisoi^anates  would  react 
similarly  to  TOI  on  a  molar  basis; 
therefore,  NIOSH  recommended  that  die 
limits  established  for  TDI  (04)05  ppm 
TWA  and  0.02  ppm  as  a  10-minute 
ceiling]  apply  to  aU  diisocyanates.  In 
supporting  the  need  for  a  cefling  limit  for 
diisocyanates,  NIOSH  (1978)  cites  a 
report  in  which  12  workers  in  an 
automobfle  plant  developed  severe 
respiratory  symptoms  after  exposure  to 
Oas  to  0.07  ppm  TDI  for  one  week.  The 
celling  Umit  rectunmended  by  NIOSH  is 
designed  to  prevent  the  irritation  effects 
of  exposure  to  the  diisocyanates  iil 
nonsensitized  workers. 

OSHA  is  proposing  a  O.OOS-ppm  TWA, 
a  O.IS-ppm  ceiling  (TO-minute),  and  a 
skin  notation  for  IPDI.  The  Agency 
believes  that  these  limits  will  protect 
exposed  nonsensitized  workers  against 
IPDFs  sensitizing  effects  and  minimise 
asthmatic  reactions  among  sensitized 
workers.  OSHA's  preliminary  feasibility 
analysis  is  based  on  limited  data  at  this 
level;  the  Agenqy  requests  additional 
feasibility  information  from  the  public. 
The  heaiflt  evidence  farms  a  reasonable 
basis  for  proposing  a  new  limit  for 
isophorone  diisocyanete.  At  the  lime  of 
the  final  rule,  OSHA  'wiU  pi'uuiulgate  a 
new  limit  if  the  Agency  determines  that 
this  limit  will  substantially  reduce 
significant  risk. 

PHENOIHIAZINB 

CAS:«r«4-2:  Chemical  Pormuhi:'SfCrflliNH 

Currently,  neither  OSHA  nor  HmOSH 
has  anDccupatioBal  e^qioaure  limiU  lor 
phenothiazine.  Tbe  ACGIH  has 


established  an  AhoMi  TWA-PB.  lor  this 
substance  of  5  mg/m',  with  a  skin 
nirtHtioB. 

ihe  Agency  s  recomfltennatfon  is 
based  primarily  tm  a  shidy  by 
MawUnney  and  Sakew  (liS^  Aat 
ifcowed  Aat  expesufc  to  IS  to  40  mgfm^ 
Cn  piienoftianne  was  assacfaveG  ^^ffi 
skin  senriti^tien  in  wuA'ers  b«t  net 
with  iBore  acute  systesac  effects. 
Symplaaw  of  seiiaitiitattoa  included 
burning  and  an  llohiag  seasation  of  the 
skin.  Tlie  ^n  eSeds  weve  identifiable 
aa  an  attengic  leactioa  becaase  the 
emitloyees  develoyad  a  tolerance  to 
phenethiatine  expaaare  aiter  a  few 
weeks  ^MawliinBey  aad  Rakow  1966). 
Accompanying  the  a<jiisHiiaNan  ceaction 
were  {Bokiab-red-artired  teir  imd 
brown  fingernails. 

OSHA  is  pwipoeiag  an  g-heur  TWA 
limit  irfS  mg/m*,  wtdchiepieaoBlaa 
thieeCeM  margia  of  safety  over  the  low 
end  of  the  exposure  range  that  canaes 
sensitizatioB  reactions  in  wofkers. 
Because  unoontioUed  eocupational 
exposures  to  phenothtazinepose  a  risk 
of  devekying  seasifiaation  jeactions. 
OSHA  pKiiaunarily  concludes  that 
adopting  an  exposure  liaut  of  5  mg/m* 
will  markedly  reduce  the  risk  cS 
sensitization  for  wockers.  The  health 
evidence  loans  a  reasonable  basis  for 
propoaiAg  a  new  limit  for  phenothiazine. 
At  the  time  of  the  final  rule.  OSHA  will 
promulgate  a  new  limit  if  the  Agency 
determines  that  fhis  limit  will    • 
substantially  reduce  significant  risk. 

niENTL  GLVCIDYL  £n«R 
CA&  122-86-1;  Cbenical  f  ontula: 

GiHtOOUHOCUi 
US.  Na  1315 

OSHA  currently  has  an  6-hoar  TWA 
limat  ef  10  ppm  for  phenyl  glycidyl  «tfi«. 
The  AG(^i  recannneads  a  TLV-TWA 
of  1  ppm  for  this  subatanoe,  aad  NIOSH 
reomiwnends  a  IS-ninute  ceiling  haat  of 
1  ppm.  Phec^i  glycidyl  efter  is  a 
cokckas  liquid. 

Bxposnre  to  phen]^  ^yddyl  etiier 
caoses  systesiic  efiects  aid  initatian. 
Studies  ia  1956  fay  Uiae,  Kedama. 
Wellington,  and  ooUoaf  i  afaowed 

pulmnnaiyinHtanmaiim  andltwer 

changes  in  aonse  «fte  xats  OKposad  for 
7  hours  daily  for  50  imf*  ts  MO  ppov 
sequsatoty  distress  and  saiaimal  eye . 
irritaticB  were  also  observed  in  the 
exposed  animals.  Intragastric  LDm 
values  «f  1.40  ^/i^  Sor  mice  and  3^ 
g/kgXor  lats  were  ceported.  Animals 
displayed  ceatial  nervous  system  (CNS) 
depressloB,  and  death  was  caused  by 
laspiratoiy  paralyais:  in  the  survivors, 
these  CNSaSects  were  traneieoL  The 
percutaneous  UDu  reported  for  rabbits 
was  2.99  g/kg.  Oiher  studies  have 


reported  a  single-dose  oral  LDso  of  4.26 
g/kg,  although  exposure  for  8  hours  to 
the  near-saturated  vapor  was  not  lethal 
(Smyth,  Carpenter,  Weil,  and  Pozzani 
1954).  Terrill  and  Lee  (1977)  reported 
kidney,  liver,  spleen,  thymus,  and 
testicular  changes  in  rats  exposed  to 
phenyl  glycidyl  ether  at  29  ppm  for  4 
hours  daily,  5  days/week  for  2  weeks. 
At  concentrations  of  12  or  5  ppm,  these 
authors  observed  no  effects  other  than 
hair  loss  after  exposures  of  6  hours/day, 
5  days/week  for  9  weeks;  however,  after 
18  weeks,  10  percent  of  male  and  25 
percent  of  female  rats  exhibited 
alopecia.  These  health  effects^were 
attributed  by  the  authors  to  direct 
irritation  of  the  skin  rather  than  to 
systemic  absorption  (Terrill  and  Lee 
1977). 

Reports  of  workers  using  or  handling 
this  substance  have  described  moderate 
skin  irritation  on  prolonged  or  repeated 
contact,  as  well  as  several  cases  of  skin 
sensitization  (ACGIH  1986,  p.  476). 

NIOSH  (1978)  notes  that  the  glycidyl 
ethers  are  biologically  reactive 
compounds  because  of  the  presence  of 
the  epoxide  group;  these  compounds 
have  also  been  shown  to  have  cytotoxic 
ejects  and  to  be  mutagenic  in  short- 
term  bioassays.  Terrill  and  Lee  (1977) 
exposed  rats  repeatedly  to  1  ppm  PGE 
and  observed  no  effects,  although  skin 
damage  was  observed  at  5  ppm. 
Inconclusive  evidence  of  testicular 
degeneration  was  reported  in  some  of 
the  rats  exposed  to  levels  as  low  as  1.75 
ppm  (Haskell  Laboratory  Reports,  as 
cited  in  NIOSH  1978,  p.  114).  At  10  ppm, 
5  day/week  exposures  for  10  weeks 
caused  respiratory  tract  irritation  and 
early  signs  of  liver  necrosis  in  rats 
(Hine,  Kodama.  Wellington,  Dunlap,  and 
Anderson  1956). 

OSHA  is  proposing  to  reduce  the  8- 
hour  TWA  for  phenyl  glycidyl  ether  to  1 
ppm.  The  Agency  preliminarily 
concludes  that  this  limit  will  protect 
exposed  workers  from  the  risk  of  skin 
and  respiratory  tract  irritation,  skin 
sensitization,  testicular  damage,  and 
liver  necrosis  potentially  associated 
with  exposure  to  the  current  limit  of  10 
ppm.  OSHA  believes  that  the  revised 
limit  will  substantially  reduce  these 
risks.  The  health  evidence  forms  a 
reasonable  basis  for  proposing  a 
revision  to  this  level.  At  the  time  of  the 
final  rule,  OSHA  will  establish  a  new 
limit  for  phenyl  glycidyl  ether  if  the 
Agency  determines  that  this  limit  will 
substantially  reduce  significant  risk. 

PICRIC  ACID 

CAS:  88-89-1;  Chemical  Formula: 

HOC(H>(NO>)i 
H.S.  No.  1329 


OSHA  currently  has  a  limit  of  0.1  mg/ 
m'  TWA,  with  a  skin  notation,  for  picric 
acid.  TTie  ACGIH  also  recommends  an 
8-hour  TWA  of  0.1  mg/m*,  as  well  as  a 
15-minute  shori-term  limit  of  0.3  mg/m' 
and  a  skin  notation.  Picric  acid  occurs 
as  colorless  to  pale  yellow,  odorless, 
and  intensely  bitter  crystals. 

Picric  add  and  its  salts  are  toxic  by 
ingestion,  skin  contact,  or  inhalation, 
and  the  substances  also  have  skin- 
sensitization  potential  (Schwartz  1944). 
Available  reports  concerning  human 
exposures  describe  edema,  papules, 
vesicles,  and  desquamations  of  the  face, 
mouth,  and  nose  (Simderman,  Weidman, 
and  Batson  1945).  Systemic  poisoning 
following  absorption  has  been  reported 
to  produce  headache,  vertigo,  vomiting, 
nausea,  diarrhea,  and  skin  and 
conjunctival  discoloration,  as  well  as 
discoloration  of  urine  and  albuminuria; 
high-dose  exposures  caused  destruction 
of  erythrocytes  and  produced 
gastroenteritis,  hemorrhagic  nephritis, 
and  acute  hepatitis  (Sunderman, 
Weidman,  and  Batson  1945). 
Occupational  exposure  to  ammonium 
picrate  dust  at  concentrations  of  0.0088 
to  0.1947  mg/m*  caused  dermatitis  only 
in  those  workers  who  were  least 
exposed;  the  ACGIH  believes  that  this 
suggests  that  desensitization  or 
adaptation  occurs  with  repeated 
exposure  (ACGIH  1988,  p.  490). 

OSHA  proposes  an  8-hour  TWA  of  0.1 
mg/m*,  a  15-minute  STEL  of  0.3  mg/m», 
and  a  skin  notation  for  picric  acid.  The 
Agency  has  preliminarily  concluded  that 
these  limits  will  protect  exposed 
workers  from  the  risk  of  systemic 
poisoning  resulting  from  skin  absorption 
and  of  sensitization  caused  by  contact 
with  this  substance.  The  health  evidence 
forms  a  reasonable  basis  for  proposing  a 
revision  to  this  level.  At  the  time  of  the 
final  rule,  OSHA  will  establish  a  new 
limit  for  picric  acid  if  the  Agency 
determines  that  this  limit  will 
substantially  reduce  significant  risk. 

SUBTIUSINS 

CAS:  1395-21-7;  9014-01-1;  Chemical 

Foraiula:  None 
H.S.  No.  1373 

Currently,  neither  OSHA  nor  NIOSH 
has  an  occupational  exposure  limit  for 
subtilisins.  The  ACGIH  has  established 
a  celling  Umit  of  0.06  ftg/m*.  Subtilisins 
are  proteolytic  bacterial  enzymes  used 
primarily  in  laundry  detergents.  They 
are  considered  a  threat  to  occupational 
health  because  they  cause 
bronchoconstrictlon  and  respiratory 
allergies  in  addition  to  irritation  of  the 
skin  and  respiratory  tract  (ACGIH  1986; 
Pepys  et  al.  1969). 

A  report  by  the  California  Department 
of  Public  Health  (1969)  showed  that 


several  workers  were  hospitalized  aft<>- 
exposure  to' subtilisins  in  a  detergent 
formulation  plant  where  the  "safe  limit" 
was  set  at  0.12  ;ig/m*.  Whether  this 
limit  was  exceeded  or  the  workers  failed 
to  wear  the  protective  gear  they  were 
given  is  unclear. 

OSHA  is  proposing  a  ceiling  limit  of 
0.06  ng/m'  for  the  subtilisins;  the 
incident  described  above  suggests  that 
OSHA's  proposal  to  set  a  ceiling  limit  of 
0.06  tig/m'  for  exposure  to  subtilisins  is 
appropriate  and  will  reduce  the  risk  of 
skin  irritation,  respiratory  allergies,  and 
sensitization  in  the  exposed  worker 
population.  The  health  evidence  forms  a 
reasonable  basis  for  proposing  a 
revision  to  this  level.  At  the  time  of  the 
final  rule,  OSHA  will  establish  a  new 
limit  for  subtilisins  if  the  Agency 
determines  that  this  limit  will 
substantially  reduce  significant  risk. 

TOLUENE-2,4-DnSC>CYANATE 
CAS:  584-84-0;  Chemical  Formula: 

CH3CHi(NC0)t 
H.S.  No.  1398 

The  current  OSHA  limit  for  toluene- 
2,4-diisocyanate  (TDI)  is  0.02  ppm  as  a 
ceiling  limit.  The  ACGIH  and  NIOSH 
both  recommend  a  TWA  of  0.005  ppm 
and  a  STEL  of  0.02  ppm. 

TDI  is  one  of  the  most  frequently 
encountered  sensitizers  in  the 
workplace,  and  is  also  a  known  cross- 
sensitizer.  The  proposed  limit  is  based 
on  human  data  showing  that  workers 
can  develop  sensitization  reactions  at 
exposure  levels  below  the  0.02-ppm 
ceiling.  Elklns  et  al.  (1965)  reviewed  the 
incidence  of  TDI  intoxication  in  14 
plants  in  Massachusetts  between  1957 
and  1962.  In  eleven  instances  of  TDI 
intoxication,  the  average  concentration 
of  TDI  was  0.015  ppm,  and  in  nine  cases 
the  average  concentration  was  below 
0.01  ppm.  In  all  plants  where  the 
average  levels  were  above  0.01  ppm, 
TDI  had  caused  respiratory  problems. 
TDI-related  respiratory  problems  were 
not  observed  when  the  average 
concentration  of  TDI  was  maintained 
below  0.007  ppm. 

Williamson  conducted  two  TDI 
studies  (1964, 1965)  that  revealed  a  5- 
percent  sensitization  rate  in  99  workers 
exposed  for  18  months  to  levels  of  TDI 
averaging  below  0.02  ppm.  The  author 
believed  that  accidental  spills 
accounted  for  the  high  sensitization  rate. 
Williamson  also  found  that  six 
sensitized  workers  out  of  18  exposed  to 
concentrations  of  TDI  below  0.02  ppm 
for  14  months  showed  marked  decreases 
in  lung  function. 

A  NOEL  (no-observed-effect  level)  for 
TDI  has  been  documented.  In  1975, 
Roper  and  Cromer  failed  to  observe  any 
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s3^HtpTims  ot  FG9pir&foi3^  riJncss  or 
changes  in  paliRonary  fonction  m  nine 
employees  vrarldng  in  a  phint  where 
breathing  zone  samples  showed  TDI 
concentrations'  of  0.001  to  0.002  ppm.    , 

Wegman  et  al.  tl974. 1977. 198Z)        ! 
observed  a  dose-response  relationship 
among  TDI-exposed  employees  in  'die 
long-term  decline  of  long  function,  as 
documented  in  test  results.  Only  for 
those  workers  exposed  to  less  dian  0JX)2 
ppm  TDI  were  die  results  of  lung 
function  tests  normal.  In  keeping  widi 
these  findings,  OSHA  is  proposing  a 
I'W A  of  O.OOS-ppm  and  a  SI^  of  0.t)2- 
ppm. 

OSHA  ^reliBiiaahly  concludes  diat 
the  evidence  clearly  demonstrates  that 
workers  ate  at  risk  of  {whnonary 
sensitization  reactiaB*  at  the  oareot 
PEL.  as  evidenced  by  declines  ia 
pulmonary  funcdxm  observed  among 
workers  exposed  below  this  leveL 
OSHA  also  believes  that  estabtisbtng  a 
0.005-ppm  TWA  with  a  COZ-^m  STEL 
will  reduce  this  risk;  TDI-related 
respuatuiy  efFects  have  not  geners£y 
been  observed  among  woricers  exposed 
below  0.01  ppm.  Theliealth  evidence 
forms  a  reasonable  basis  for  proposing  a 
revision  to  this  level.  At  the  time  of  the 
final  i^,  OSHA  «nll  establish  a  new 
limit  for  tohicTWi  2,4-dnaocyanateif  fte 


Agency  determines  that  dris  hmit  wifl 
si^taRtiaBy  redaoe  significant  risk. 

Prelimiaary  Coaclueions 

FtH"  die  ei^  sensitieiBg  agents 
incloded  in  diis  category  of  fubstances, 
OSiA  pretomnarfly  oendtides  fcat 
there  are  occopational  risks  associated 
with  exposure.  "Hie  effects  caused  by 
such  exposures  indade  sldn 
sensitization,  substantial  decrements  in 
lung  ftmction,  bronchoconstriction.  and 
severe  flkin  irritation.  Reducmg  or 
estabhsbing  exposure  {innts  im  ftese 
toxic  substances  wffl  stibstantisliy 
reduce  niese  woncplace  risks. 

The  health  evidence  for  diese 
sensitiEers  forms  a  reasonable  basis  tor 
proposing  revisions  to  or  additions  of 
exposure  limits  for  dicsc  substances.  At 
the  time  of  the  final  mle,  OSHA  will 
establish  new  Kmits  or  revise  existing 
limits  if  die  Agency  detei  mines  that 
these  limits  wffl  stdntantially  reduce 
significant  ris&. 

15.  Substances  ior  Which  Proposed 
LimitB  Aie  Based  on  Avoidaaoe  of 
Caacer 

The  ACX^84  has  estabysfaed  new 
TLVs  or  lowered  previoas  TLVs  for  17 
sabstanoes  based  on  evidence  that 
occupatioirai  exposure  nay  be 
associated  widi  an  increased  'Cmcer 


risk.  Tahte  ClS-l  lists  die  current  OaiA 
permisstble  exposure  levels  (PELs),  the 
ACGIH  TLVs.  die  NIOKi  RELs,  and  the 
CAS  and  HS  numbers  for  diese 
substances.  OSHA  is  proposing  to  revise 
existing  TWA  and/or  STEL  hnrits  for  six 
substances;  retain  a  VEL  for  diree 
substances  cnrendy  listed  on  Table  Z- 
2;  adopt  NIOSH  ceiling  ^mits  for  two 
substances:  and  add  Itnnts  for  six 
substances  not  corently  listed  on 
OSHA's  Z-tables. 

The  fiaHowing  discusston  addresses 
some  general  aspects  of  cardoogenicity. 
together  with  die  mfithnrinlogy  wed  by 
OSHA  in  previous  rulemakings  to  assess 
carcinogemc  hazards.  Two 
representative  sidstaaces  are  reviewed 
in  teiiBS  of  their  effeds,  doae-respiKise 
considerations,  and  quantitative  risk 
assessments  to  evaluate  the  decrease  in 
risk  of  developing  cancer  that  is 
expected  after  revisiog  or  establishing 
PEL*  for  these  substances.  In  this 
section.  quantitati«e  risk  models  that 
are  widely  accented  by  the  scientific 
community  are  used  as  a  nieans  of 
estimating  cancer  risks.  The  multistage 
model,  whid)  is  the  model  primarily 
used  by  OSHA,  is  prefierred  over  other 
models  because  it  is  based  on  a  more 
plausible  biological  medianism  of 
cancer  than  the  odier  models. 

BtUJNQ  CODE  4S10-1S-M 


TABLE  CIS'1.  Substances  for  Which  Limits  Are  Based  on  Avoidance  of  Cancer 


H.S.  Nunber/ 
Chemical  Name 


CAS  No. 


Current  PEL* 


ACGIH  TLV*« 


NIOSH  REL*** 


1008  Acrylamide 


3  3  3 

79-06-1     0.3  mg/ffl  TUA.     0.03  mg/m  TUA,     0.3  mg/m  TUA 


Skin 


1020  ^itrole  61-82-5 

(3-Amino-1,2,4-triazo1e) 

1028  Asphalt  fuines 


Skin 


0.2  mg/m  TUA 


1033  Beryllium  & 
compounds 


f* 


1073  Carbon 


tetrachloride 


1086  Chloroform 


8052-42-4 

5  mg/m  TUA 

5  mg/m  Ceiling 
(15  min) 

7440-41  7 

0.002  mg/m^ 
TM\ 

0.002  mg/m^  TUA 

0.5  ug/m 
(No  time 

0.005  mg/m^ 

9 

specified) 

STEL 

3 

0.025  mg/m 

Ceiling  (30 

min) 

• 

56-23-5 

10  ppm  TUA 

5  ppm  TUA, 

2  ppm  Ceiling 

25  ppm  STEL 

Skin 

(60  min) 

• 

200  ppm  Ceil 

ing 

(5  min/4  hr) 

67-66-3 

50  ppm  Ceili 

hg 

10  ppm  TUA 

2  ppm  Ceiling 

(60  min) 
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TABLE  C15-1.     Substances  for  Uhich  Limits  Are  Based  on  Avoidance  of  Cancer  (continued) 


H.S.  NiMber/ 
Che«ica1  Name 


1092  Chronic  acid  i 
chromates 


1142  Dimethyl  sulfate 

1283  Nickel   (soluble 
compounds) 

1291  2-Nitropropane    . 
1372  Styrene 


1399  o-To1uidine 


1400  p-Toluidine 


CAS  No. 


Current  PEL* 


7440-47-3     0.1  mg/m 
Ceiling 


1094  Chron^l  chloride  14977-61-8 


77-78-1  1  ppm  TWA, 

Skin 

71440-02-0     1  mg/m  TUA 
79-46-9     25  ppm  TUA 


ACGIH  TLV** 


O.OS  mg/m  TUA 


0.025  ppm  TUA 

0.1  ppm  TUA,  ~ 
Skin 

0.1  mg/m  TUA 
10  ppm  TUA 


100-42-5 

100  ppm  TUA 

50  ppm  T(M 

200  ppm  STEL 

100  ppm  STEL 

600  ppm  Ceili 

ng 

(5  min/3  hr) 

95-53-4 

5  ppm  TUA 

2  ppm  TUA 

' 

Skin 

Skin 

106-49-0 

2  ppm  TUA 
Skin 

NIOSH  REL*** 


25  ug/m  TUA 
50  ug/m  Ceiling 
(15  min) 


15  ug/m  TUA 


Lowest  feasible 
level 

50  ppm  TUA 
100  ppm  STEL 
(15  min). 
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TABIE  C15-1.  Substances  for  Uhich  Limits  Are  Based  on  Avoidance  of  Cancer  (continued) 


H.S.  Umber/ 
Chemical 


CAS  No. 


Current  PEL* 


ACGIH  TLV** 


NIOSH  REL*** 


1425  Vinyl  bromide 


593-60-2 


5  ppm  TUA 


1426  Vinyl  cyclohexene 

106-87-6 

- 

10  ppm  TUA, 

dioxide 

Skin 

1436  Zinc  chnmates 

13530-65-9 

0.1  mg/m 

0.0!5  mg/m 

(CrVI)** 

Ceiling 

0.001  mg/m  TUA 


*  OSHA's  TUA  limits  are  for  8-hour  exposures;  its  STELs  are  for  the  durations  specified:  and 
its  ceilings  are  peaks  not  to  be  exceeded  for  any  period  of  time. 

**   The  ACGIH  TUA-TLV  is  for  an  8-hour  exposure;  its  STELs  in   15-m>nute  limits  not  to  be 
exceeded  more  than  4  times  per  day  with  a  minimum  of  60  minutes  between  successive  STEL 
exposures:  and  its  ceilings  are  peaks  not  to  be  exceeded  for  any  period  of  time. 

**^  NIOSH  TUA  limits  are  for  10-hour  exposures  unless  otherwise  specified,  and  its  ceilings  irt 
peaks  not  to  be  exceeded  for  any  period  of  time  unless  a  duration  is  specified  in  parentheses. 

♦  Proposed  PEL  is  the  NIOSH  REL.  . 
^^  Existing  Tiwit  is  retained. 

MLUNS  COK  461*-M-e 


^ 

;> 


JMI 
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Description  of  the  Health  Effects 

Cancer  is  a  life-threatening  and 
particularly  insidious  disease  that  is 
brought  about  by  the  invasion  of  organ 
systems  by  abnormal  tissue  growth.  The 
abnormal  tissue  is  comprised  of  cells 
that  have  been  altered  in  such  a  way  as 
to  cause  unrestricted  cell  growth.  As 
this  unrestricted  growth  progresses,  the 
abnormal  tissue  begins  to  interfere  with 
the  vital  functions  of  normal  organ 
systems.  In  the  absence  of  medical 
intervention,  most  forms  of  cancer  are 
ultimately  lethal.  In  some  instances  (e.g., 
colon  cancer,  breast  cancer),  life  can  be 
prolonged  through  chemotherapy, 
radiation  treatment,  surgery,  or  some 
combination  of  these:  however,  the 
quality  of  life  of  the  victims  of  cancer  is 
usually  severely  ejected.  In  other 
instances,  such  as  lung  cancer,  there  is 
little  hope  of  survival,  even  when 
aggressive  treatment  strategies  are 
employed. 

An  increased  risk  of  developing 
cancer  has  been  associated  with 
occupational  or  environmental  exposure 
to  a  number  of  chemical  substances.  The 
development  of  chemically  induced 
cancer  in  humans  and  animals  is  a 
complex  and  multi-step  process  that  is 
not  completely  understood  It  is 
currendy  believed  that  the  mechanispi 
by  which  cancer  develops  requires  at 
least  two  stages:  initiation  and 
promotion.  Initiation  occurs  when 
chemicab  interact  either  direcUy  or 
indirecUy  with  DNA  to  cause  a  heritable 
mutation.  Alterations  in  DNA  structure 
may  cause  an  incorrect  reading  of  the 
DNA  sequence  diuing  replication  and 
result  in  more  altered  cells,  which  may 
eventually  be  expressed  as  a  tumor. 
There  is  a  correlation  between 
substances  that  are  mutagenic  in  in- 
vitro  test  systems  and  their  ability  to 
cause  cancer.  Although  genotoxic 
assays  are  not  capable  of  predicting 
carcinogenic  potential  with  certainty, 
such  assays  are  useful  for  the 
preliminary  identification  of  substances 
that  may  have  the  potential  to  cause 
cancer. 

The  second  stage  in  the  carcinogenic 
process  is  promotion.  Promotion  is 
considered  to  be  the  likely  mechanism 
of  action  when  there  is  no  evidence  that 
a  substance  interacts  with  genetic 
material,  e.g.,  when  in-vitro 
mutagenicity  assays  are  negative. 
Peroxisome  proliferation, 
immimosuppression,  and  hormonal 
alterations  are  examples  of  promotional 
events;  these  events  facilitate  the 
unrestricted  multiplication  of  initiated 
cells,  leading  to  the  development  of 
cancer.  When  a  substance  or  its 
metabolite  possesses  both  initiation  and 


promotion  capabilities,  it  is  considered 
to  be  a  complete  carcinogen,  i.e., 
exposiu-e  to  the  substance  alone  is 
sufficient  to  cause  cancer.  Examples  of 
such  substances  that  OSHA  has  recenUy 
regulated  include  asbestos,  benzene, 
ethylene  oxide,  and  formaldehyde. 

In  all  of  OSHA's  past  rulemakings  for 
carcinogens,  the  Agency  has  used  a 
weight-of-evidence  approach  to  assess 
the  carcinogenic  potential  of  chemical 
substances.  This  approach  involves 
examining  all  available  human 
epidemiologic  studies,  clinical  and  case 
studies,  animal  studies,  mutagenicity 
studies,  and  metabolic  studies, 
combined  with  a  quantitative 
assessment  of  cancer  risk,  to  make 
determinations  regarding  the  potential 
that  occupational  exposure  to  a 
substance  increases  the  risk  of  cancer. 
OSHA  relies  most  heavily  on 
epidemiologic  studies  of  worker 
populations  and  well-conducted  animal 
bioassays  to  make  these  determinations. 
OSHA's  overall  approach  to 
promulgating  regulations  for  carcinogens 
has  been  upheld  in  a  number  of  Court 
decisions. 

The  following  discussion  summarizes 
how  epidemiologic  and  animal  studies 
are  used  to  assess  cancer  risk. 

Epidemiology  studies. 
Epidemiological  studies  that  include 
detailed  exposure  data  provide  the  best 
evidence  for  describing  a  causal 
relationship  between  exposure  to  a 
substance  and  the  onset  of  cancer  in 
humans.  Epidemiologic  evidence  has 
been  relied  on  heavily  in  OSHA's 
decisions  to  promulgate  standards  for 
the  carcinogens  benzene,  asbestos,  and 
arsenic.  At  a  minimum,  positive 
epidemiologic  studies  provide 
qualitative  proof  of  a  causal  relationship 
between  exposure  to  a  substance  and 
the  development  of  cancer.  A  general 
lack  of  quantitative  exposure  data  and 
the  long  latencies  between  onset  of 
exposure  and  appearance  of  disease 
may  make  it  difficult  to  derive 
quantitative  dose-response  relationships 
from  epidemiological  studies.  However, 
the  ability  of  such  studies  to  link 
exposures  to  carcinogens  to  cancer  in 
humans  outweighs  these  limitations. 

Because  of  the  long  latency  periods 
associated  with  chemically  induced 
cancer  in  humans,  these  studies  cannot 
be  used  to  detect  disease  until  after 
irreparable  harm  has  been  done.  To 
protect  workers  or  other  human 
populations,  therefore,  it  is  necessary  to 
assess  the  risks  of  such  effects  before 
they  occur.  The  data  used  for  this 
purpose  derive  from  animal  bioassays; 
these  data  are  used  to  predict  potential 
human  responses  and  to  infer  a  causal 


relationship  between  exposure  to  a 
substance  and  the  onset  of  disease. 

Animal  data.  Animal  studies 
frequentiy  provide  the  best  dose- 
response  data  for  chemically  induced 
cancer.  When  relying  on  such  studies, 
assumptions  must  be  made  in  order  to 
extrapolate  from  animal  bioassay  data 
to  humans;  the  most  important  of  these 
are  that  physiologic  pharmacokinetic, 
and  biochemical  parameters  are  sfmilar 
between  manunalian  species.  To  the 
extent  that  adequate  metabolic  data  are 
available,  such  data  may  be  used  to 
refine  the  extrapolation  from  animals  to 
humans.  Despite  the  need  to  make  such 
assumptions,  it  is  widely  accepted  that 
animals  are  acceptable  surrogates  for 
estimating  potential  cancer  risks  in 
humans.  "This  confidence  derives  from 
the  observation,  after  many  years  of 
conducting  bioassay  studies,  that  there 
appears  to  be  a  reasonable  concordance 
between  carcinogenic  effects  in  animals 
and  these  effects  in  humans. 

Dose-Response  and  Quantitative 
Assessment  of  Risk 

Unlike  other  chemically  induced  toxic 
effects  discussed  in  this  preamble,  a 
large  body  of  scientific  knowledge  has 
accumulated  regarding  the  mechanisms 
by  which  carcinogens  act  and  the 
quantitative  relationship  between  dose 
and  biological  response.  As  a  result  of 
these  investigations,  several 
mathematical  approaches  have  been 
developed  that  permit  estimates  to  be 
made  of  the  cancer  risk  that  is 
associated  with  exposure  to  low  doses 
of  carcinogenic  substances. 

Since  the  dominant  view  of  the 
carcinogenic  process  holds  that  most 
cancer  initiators  cause  irreversible 
damage  to  DNA,  there  is  reason  to 
assume  that  the  dose-response  of  most 
carcinogens  will  follow  a  linear,  non- 
threshold  relationship.  The  Office  of 
Science  and  Technology  Policy  (OSTP 
1985)  recommends  the  use  of  models 
that  incorporate  low-dose  linearity 
when  the  data  are  limited  and 
uncertainty  exists  regarding  the 
mechanisms  of  carcinogenic  action.  In 
conducting  risk  assessments  for  prior 
rulemakings,  OSHA  has  generally  relied 
on  the  linearized  multistage  model. 

The  multistage  model  used  to  assess 
cancer  risks  associated  with  exposure  to 
substances  in  this  group  is  GLOBAL83.  a 
model  developed  by  K.S.  Crump  and 
colleagues.  If  P(d)  represents  the  lifetime 
risk  of  cancer  at  dose  d.  and  A(d)  is  the 
extra  risk  over  the  background  rate  at 
dose  d,  then  the  multistage  model  has 
the  following  form: 

A(d)=l-exp[-(q,d-»-qHi*-f...-(-qid»)J 
where 


qi>0 

1=1  2  3 ...  k 

and  A(dj'=lP(d)-P(0)J/{l-P(0)] 

For  a  unique  set  of  q,.  this  function 
will  adequately  describe  (or  fit)  the 
experimentally  derived  data.  How  well 
the  model  describes  the  data  may  be 
mathematically  determined  by  what  are 
termed  goodness-of-fit  tests.  Once  the 
model  is  fit  to  the  data,  the  maximum 
likelihood  estimate  (MLE)  and  the  95 
percent  upper  confidence  limit  (UCL)  of 
A(d)  are  calculated  using  tiie  95  percent 
upper  confidence  limit  on  parameter  qi 
(qj*).  The  MLE  is  the  point  estimate  of 
A(d).  and  is  therefore  considered  the 
best  estimate  of  extira  risk  at  dose  d. 

The  following  discusses  the 
carcinogenicity  evidence  for  the 
chemicals  listed  in  Table  C15-1.  A  brief 
discussion  of  the  data  and  a  quantitative, 
risk  assessment  (where  appropriate)  are 
included  to  demonstrate  the  reduction  in 
cancer  risk  that  could  result  from 
lowering  die  current  OSHA  PELs  for 
these  potential  carcinogens. 

ACRYLAMIDE 

CAS:  79-06-1;  Chemical  formula: 

CH,=CHCONHt 
H.S.  No.  1006 

The  current  OSHA  PEL  for  acnrlamide 
is  an  8-hour  TWA  PEL  of  0.3  mg/m».  The 
ACGIH  has  established  a  TLV-TWA  of 
0.03  mg/m»  for  acrylamide  based  on  the 
increased  incidence  of  cancer  seen  in 
laboratory  animals  chronically  exposed 
to  acrylamide  (Johnson  et  al.  1986;  Bull 
et  al.  1984).  Acrylamide  has  been 
classified  by  the  ACGIH  as  a  suspected 
human  carcinogen  (A2). 

Acrylamide  is  commonly  used  as  a 
reactive  monomer  or  intermediate  in 
organic  syntheses.  Polyacrylamide  is  a 
polymer  used  in  the  manufacture  of 
adhesives.  fibers,  paper  sizing,  molded 
parts,  water  coagulant  aids,  and  textiles 
(ACGIH  1988,  p.  12). 

Past  industrial  experience  and  several 
animal  studies  have  demonstrated  that 
chronic  exposure  to  acrylamide  has 
clinically  significant  neurotoxic  effects 
(ACGIH  1986,  p.  12).  In  fact,  die  original 
ACGIH  recommendation  of  0.3  mg/m' 
as  a  TWA  was  intended  to  protect 
workers  against  central  nervous  system 
toxicity. 

Assays  of  acrylamide  mutagenicity  in 
5.  typhimurium  were  negative,  with  or 
without  microsomal  activation  (Bull  et 
al.  1984:  Miller  et  al.  1984).  However, 
subchronic  exposure  to  75  mg 
acrylamide/kg/day  in  the  diet  caused 
chromosome  breaks  and  aberrations  in 
spermatogonia  in  mice  (Shiraishi  1978). 
Furthermore,  Smith  et  al.  (1985)  found 
that  females  mated  with  male  rats  that 
had  been  given  30  or  60  mg  acrylamide/ 
liter  in  drinking  water  suffered  a 


significanUy  increased  incidence  of 
post-implantation  loss.  Litters  sired  by 
males  exposed  to  60  mg/L  had  a 
significant  increase  in  pre-implantation 
loss.  The  authors  concluded  that 
acrylamide  produces  dominant  lethality 
in  the  male  rat  (Smidi  et  al.  1985). 

No  data  are  available  at  the  present 
time  on  the  carcinogenic  effects  of 
acrylamide  exposure  in  humans.  The 
evidence  that  acrylamide  causes  cancer 
in  experimental  animals  is  described  in 
two  studies.  Bull  et  al.  (1984)  and 
Johnson  et  al.  (1988).  Bull  et  al.  (1984) 
tested  acrylamide  as  a  skin  tumor 
initiator  in  female  Senear  mice,  using  12- 
o-tetradecanoyl-phorbol-13-acetate 
(TPA)  as  a  promoter.  Acrylamide  was 
administered  6  times  during  a  2-week 
period  in  doses  ranging  from  0  to  50  mg/ 
kg  body  weight.  Tumor  incidence 
increased  in  a  dose-related  manner, 
regardless  of  whether  the  route  of 
exposure  was  gastric  intubation,  i.p. 
injection,  or  topical  application,  llie 
systemic  routes  of  exposure  were  the 
most  effective.  A  dose-response 
relationship  was  also  observed  in  the 
induction  of  lung  adenomas  in  both 
sexes  of  A/J  mice  exposed  to 
acrylamide  by  either  gastric  intubation 
or  i.p.  injection.  These  mice  were 
exposed  to  doses  of  acrylamide  ranging 
from  0  to  25  mg/kg  body  wei^t  3  times 
per  week  for  8  weeks. 

Johnson  et  al.  (1986)  exposed  male 
and  female  Fischer  344  rats  to 
acrylamide  in  drinking  water  for  2  years. 
Doses  ranged  from  0  to  2.0  mg 
acrylamide/kg  body  weight/day.  A 
statistically  significant  increase  in 
mortality  caused  by  cancer  was 
observed  at  the  highest  dose  level 
during  the  last  4  months  of  the  study. 
The  incidences  of  several  types  of 
tumora  in  both  sexes  were  also 
significantiy  increased  at  this  dosage.  In 
females,  the  more  frequentiy  observed 
tumor  types  were  tumors  of  the 
mammary  gland,  central  nervous 
system,  diyroid  gland  (follicular 
epithelium),  oral  tissues,  uterus,  and 
clitoral  gland.  In  males,  increased 
incidences  of  tumors  in  the  central 
nervous  system,  thyroid  gland,  and 
scrotum  were  observed. 

Risk  estimate  for  acrylamide.  For  the 
EPA.  Crump  et  al.  (1987)  performed  a 
risk  assessment  for  acrylamide,  derived 
in  part  from  the  results  of  the  Johnson  et 
al.  study  (1986).  For  the  purposes  of  risk 
assessment,  the  incidences  of  certain 
tumors  in  female  rats  were  pooled: 
timiors  of  the  mammary  gland,  brain  and  ' 
spinal  cord,  thyroid  gland,  uterus,  and 
oral  cavity.  The  Maximiun  Likelihood 
Estimates  (MLEs)  and  Upper  Confidence 
Limits  (UCLs)  for  the  current  and 
proposed  exposure  limits  are  presented 


in  Table  C15-2.  GLOBAL  83.  a 
multistage  model  developed  by  K.S. 
Cnmip,  was  used  to  predict  these  risks. 
The  risk  estimate  shows  that,  at  OSHA's 
current  PEL  of  0.3  mg/m',  the  excess 
risk  of  death  from  cancer  for  workers 
exposed  over  their  working  lifetimes  is 
10  per  1,000  workers.  At  the  proposed 
PEL  of  0.03  mg/m',  this  number  would 
be  reduced  to  1  per  1.000  exposed 
workers. 

OSHA  preliminarily  concludes,  based 
on  the  results  of  the  quaotitative  risk 
estimate  shown  in  Table  C15-2.  that  the 
risks  of  cancer  posed  to  workers  at  the 
current  PEL  are  cleariy  significant.  The 
Agency  finds  that  reducing  the  exposure 
limit  to  the  proposed  0.03  mg/m»  level 
will  reduce  this  significant  risk  by  a 
factor  of  10,  to  1  per  1.000  woiicers, 
which  is  consistent  with  the  Supreme 
Court's  guidance  in  the  Benzene 
decision.  OSHA  therefore  proposes  to 
lower  die  8-hour  TWA  PEL  to  0.03  mg/ 
m». 

Table  015-2.— Multistage  Model  Es- 
timates Of  Cancer  Risk  Associated 
With  Working  Lifetime  Exposure  to 
Acrylamide 


Exposure  level 

Excess  cancer  deattis  per 
1.000  workers 

MLE 

UCL 

0.3  mg/tn»» 

10 

1 

45 

0.03  mg/m'» 

5 

'  Currerrt  OSHA  PEL 
»  Proposed  PEL 

MLE^MaxiriufT)  likelihood  estimate  of  risk. 
UCL=BS  percent  upper  confidence  limit  on  maxi- 
mum likelihood  estimate  of  risk. 

AMTTROLE 

CAS:  61-82-5:  Chemical  Formula:  C1H4N2 

H.S.  No.  1020 

Amitrole  is  used  as  an  herbicide  and 
plant  growth  regulator.  There  is  no 
current  OSHA  PEL  for  amitrole.  OSHA 
proposes  a  TWA  limit  of  0.2  mg/m*.  the 
same  limit  recommended  by  the  ACGIH, 
based  on  positive  carcinogenicity 
studies  conducted  in  rats  and  mice. 
NIOSH  recommends  a  10-hour  TWA  of 
0.3  mg/m*  for  amitrole. 

Amitrole  is  a  potent  anti-thyroid  agent 
and  has  been  shown  to  cause  tumors, 
particularly  of  the  thyroid  and  pituitary 
glands,  in  experimental  animals  (ACGIH 
1986,  p.  25).  Its  tumor-producing  activity 
is  thought  to  be  related  to  its  goitrogenic 
effects,  which  cause  an  increase  in 
thyroid  stimulating  hormone  (TSH). 
Other  antithyroid  agents  that  cause  TSH 
stimulation,  such  as  propylthiouracil, 
have  also  been  shown  to  produce  , 
thyroid  tumors  (Guyton  1981). 
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Amitrole  iu»  aet  been  showa  to  be 
mutagenic  in  tbe  Ames  bactedal 
mutation  assay,  a  dominant  lethal  test  in 
male  mice,  or  in  assays  that  measure 
recessive  sex-linked  lethal  raatations  in 
Drosophila  melanogaster  CACGIH 1088.^ 
p.  25). 

An  excess  incidence  of  tumors  has 
been  reported  to  occur  among  pesticide 
workers  exposed  to  anritrole  alone  and 
in  combination  with  phenoxy 
herbicides.  Although  these  studies 
incticate  (he  peseiWe  association  of; 
incrcaeerf  tonrar  incFdenee- with 
cxpossre  t»  airatrde,  eonfm«dHig 
fadon,  sack  as  smsidRg  and  Goncunent 
exposure  to  odwF  pesticMes,  GonipBcate 
interpietatioa  ml  these  data; 

The  Swediib  Natiant  Boani  of  * 
OccBpatioaal  Sa&ty  and  Heatth  ordered 
an  epktewiategical  evalaatioa  to  assess 
the  incidence  «{  caaoer  among  radlraad 
workers  exposed  to  kezfaiddes  tAxckan 
and  SaodettigP^  Amitrole  wto  anoD^ 
the  peaiicides  attlized  by  these  wuiket*. 
Cohorts  were  separated  into  groups 
according  to  whether  they  were  exposed 
to  aBtteolc  and  cunMnatiaDS  of  othet 
herbicides,  phenoxy  acids  aad  ~^1 -T 
combinations  of  othet  In  iliii  iiJk'n.  of 
other  herbicides  alone.  A  statistically 
significant  increase  in  the  incidence  of 
total  tumors  and  lung  timiors  was  found 
among  workers  exposed  to  amitrole  and 


combinatioas  ol  alher  hevbieides. 
Smokiag  fretpency  amaag  ncMbcfsef 
this  grou^  was  reported  to  he  siaiilar  to 
the  firr^piHiey  of  flaking  in  tk»gsneMt 
Swedish  poiwlati<Mk 

In  a  igwi(dlo«Mq»  to  Axekon  and 
SundeM  (1974%  Axslsen  and  eo-woriters 
ciMubiiied  dato  from  the  earfier  study 
with  dato  on  werfceis  exposed  from  1972 
to  197B.  Cbherts  were  (fivided  into  the 
feBowiiy  exposure  gratrps:  Amitrote 
afonc,  pnenoxy  acids  alone,  and 
amitrote  and  phenoxy  acids  cuniliiued. 
The  reanalyzed  data  dU  not  show  a 
statisticaHy  significant  increase  in 
cancer  inciifence  among  the  wodcers 
exposed  to  amitrole  alone;  however,  the 
incidence  of  tnmors  among  workers 
exposed  to  amitrole  and  phenoxy  acids 
together  was  significaatly  increased. 

Amitrole  has  been  found  to  be 
carcinogenic  in  laboatoey  «pui»i»V 
following  dietary  exposure  to  relatively 
high  doses>  Attempts  to  induce  tunors 
by  deraul  application  and  subcutaneous 
injection  Imv*  been  tmsuccesslyli. 
Studfea  inxestigatii^  tfaecardnagenic 
potential  af  andtrelc  in  laboiatDcy 
animals  are  revKwed  belovr.  The 
iohibitocy  efiects  of  amitrole  on  the 
production  of  tiver  ta^iors  imdaoed  by  4- 
djtlhjhaiiiumubemene  are  also 
discnsaed: 


The  effects  of  lifetime  exposure  to 
amitrole  were  investigated  in  rats,  mice, 
and  hamsters  fed  diets  confaining  1, 10, 
or  HX>  ppm  andtsofe  (SteiaiBtf  et  aL 
1983^  There  war  a  sipnicaHt  increase 

maie  and  fdnale  tato  aad  in  the 
incidnce  of  pitoitBty- taaMtfl  n»  fenurie 
rate  expaoed  to  1M>  p^Hi.  ^  excese 
inddanoe.of  tomors  was  net  fanid  in 
male  or  fenMle  tata  exposed  to  1  or  19 
ppm.  The  resafts  of  Ais  experiment  are 
presented  nt  Table  CTS-3.  Tumor 
indaetian  was  not  observed  in  mate  at 
female  mice  or  hamsters.  Anedier  stu^ 
reported  negative  results  for  rats  fed 
dieto  containing  10,  SO,  or  IWRnn 
amitrole  (Jukes  and  Sdiaffer  1960). 

Dermal  applicaiians  (^0.1  or  10  mg  ef 
anriTroIe  produced  no  incceased 
incidence  of  tumors  in  mice  (lARC  1974). 

In  cnnirasf  to  the  negative  results 
obtained  in  mice  following  iifetiaie 
dietary  exposme  to  1. 10,  or  100  ppot 
amitrole  (Steinhoff  et  ai  19B3)t  positive 
results  were  observed  in  male  and 
female  mice  following  dietary  exposure 
to  higher  levels  (2192  ppas)^af  amiirale 
for  1  year  (Innes  et  al.  1969).  Carcinomas 
of  the  thyroid  were  observed  in  89 
percent  (64/72)  of  the  exposed  animals 
(tumor  mcidence  in  controls  is  set 
reported). 


TABtE  CI 5-3.     Incidence  cf  »at  TliyroTd  antf  Pituitary  Turaors 
Assoc iit€*-l#ith  Ii»gestlon  ©f  Amitrole 


Tumor  Site 

'                         0 

Concent  rati 

1 

on  in  dfet 
10 

(DOm) 

Tliyroitl  (lte)e> 

-  B«fifgrt 

-  RaTignant 

5/75 
3/75 

9/75 
0/75 

4/75 
3/75 

45/75* 
18/75* 

Thyroirf  (Feiiale) 

-  fieniga 

-  IteligfWftt 

7/75 
0/75 

12775 
1/75 

&/75 
4/75 

44/75* 
28/75* 

Pituitary  (FemaTe) 
--    Benign 
-    MaligMftt 

14/75 
1/35 

2«/75 
?/75 

15/75 

4/75 

3*/75* 
5/75 

p  <  O.Wl»  Ftsfter  Exact  Test 
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Positive  results  were  also  observed  in 
mice  exposed  to  1  percent  (10,000  ppm) 
amitrole  in  the  diet  (duration  of 
exposure  not  indicated;  Feinstein  et  al. 
1978).  Liver  tumors  developed  in  7, 
percent  of  the  exposed  mice;  however, 
the  incidence  of  tumors  in  unexposed 
controls  was  not  reported.  A  small 
number  of  thyroid  tumors  was  also 
reported.  The  authors  hypothesized  that 
the  reason  more  thyroid  tumors  were 
not  seen  was  because  the  animals  died 


of  the  high  toxic  doses  before  such 
tumors  were  expressed. 

Chronic  dietary  administration  of 
amitrole  in  dogs  (10. 50, 100,  or  500  ppm) 
and  in  rauibow  trout  (1200  or  4800  ppm] 
did  not  result  in  the  development  of 
tumors  (lARC  1974). 

Risk  estimate  for  amitrole.  The  study 
by  Steinhoff  et  al.  (1983)  provides 
sufficient  information  to  estimate 
quantitatively  the  excess  cancer  risk 
associated  with  exposure  to  amitrole  in 
the  workplace.  The  linearized  multistage 


model  was  chosen  to  estimate  risk.  The 
incidence  of  malignant  thyroid  tumors  in 
female  rats  was  used  because  these 
tumors  demonstrate  a  clear  monotonic 
response.  Female  rats  were  assumed  to 
weigh  250  g  and  to  consume  25  g  of  food 
per  day.  Human  risks  were  estimated  at 
exposure  levels  corresponding  to  the 
proposed  PEL  of  0.2  mg/m',  as  well  as 
for  exposure  levels  of  0.4  mg/m*  and  1.0 
mg/m'.  The  excess  estimated  cancer 
risk,  in  terms  of  excess  deaths  per  1000 
employees,  is  shown  in  Table  C15-4. 


TABLE  C15-4.  Multistage  Model  Estimates  of  Cancer  Risk  Associated 
With  Working  Lifetime  Exposure  to  Amitrole 


Exposure 
Level 


Excess  Cancer  Deaths  per  1.000  Workers 
MLE  UCL 


0.2  mg/m3a 
0.4  mg/m^ 
1.0  mg/m^ 


13 
26 
65 


17 
35 
84 


3  Proposed  OSHA  PEL. 

MLE  =  Maximum  likelihood  estimate  of  risk. 

UCL  =  95  percent  upper  confidence  limit  on  maximum  likelihood  estimate  of  risk. 


Exposure  to  0.2  mg/m»  of  amitrole  for 
an  occupational  lifetime  (45  years)  is 
associated  with  an  estimated  13  excess 
cancer  deaths  per  thousand  employees 
(1.3  percent).  This  rate  is  based  on  the 
maximum  likelihood  estimate  (MLE). 
The  95-percent  upper-bound  estimate  of 
risk  corresponding  to  this  dose  is  17 
excess  cancer  deaths  per  1,000.  By 
comparison,  the  maximum  likelihood 
estimates  of  risk  for  lifetime  exposure  to 
0.4  mg/m^  or  1.0  mg/m»  are  26  or  65 
excess  deaths  per  1.000  employees, 
respectively. 

Exposure  to  amitrole  has  been  shown 
to  be  associated  with  an  increased 
incidence  of  thyroid  and  pituitary 
tumors  in  experimental  animals. 
Although  human  stodies  have  not 
demonstrated  conclusively  that  amitrole 
is  carcinogenic,  the  shidies  by  Axelson 
and  Sundell  (1974)  and  Axelson  et  al. 
(1980)  provide  evidence  that  amitrole 
may  increase  cancer  risk  among 
exposed  woiicers.  OSHA's  risk 


assessment,  based  on  the  animal  data, 
shows  that  this  significant  excess  cancer 
risk  can  be  substantially  reduced  for 
employees  who  are  currently  exposed 
above  the  proposed  0.2  mg/m'  limit. 
Therefore,  OSHA  is  proposing  to 
establish  a  0.2  mg/m"  TWA  exposure 
limit  for  amitrole. 

ASPHALT  FUMES 

CAS:  8052-42-4;  Chemical  formula:  None 

H.S.  No.  1028 

There  is  no  current  OSHA  PEL  for 
ksphalt  fumes.  The  ACGIH  recommends 
a  TLV-TWA  of  5  mjg/m».  based  on 
asphalt's  ability  to  induce  skin  tumors  in 
mice.  NIOSH  recommends  a  ceiling  (15 
minutes)  of  5  mg/m'  for  asphalt  fumes, 
measured  as  total  particulates. 

Asphalt,  also  called  bitumen,  is  a 
mixture  of  hydrocarbons  that  is 
produced  by  the  evaporation  of  the 
lighter  hydrocarbons  from  petroleum 
distillation  and  subsequent  partial 
oxidation  of  the  residue.  Occupational 
exposure  to  asphalt  fumes  can  occur 


during  its  manufacture  or  as  a  result  of 
the  secondary  heating  of  asphalt  in 
processes  such  as  road  building,  roofing, 
and  the  coating  of  construction  metals 
(Thayer  et  al.  1981).  Asphalt  is 
considered  a  potential  carcinogen 
because  of  its  physical  and  chemical 
similarity  to  coal  tar  pitch,  a  recognized 
human  carcinogen.  (Benz(a)pyrene 
(BaP),  which  is  found  in  coal  tar  pitch,  is 
a  known  carcinogen  that  has  been 
regulated  by  OSHA  in  a  6(b) 
rulemaking.) 

The  process  of  manufacturing 
asphalts  or  bitumens  removes  many  of 
the  lower  molecular  weight  compounds 
that  have  low  boiling  points,  including 
PAHs  with  3  to  7  rings.  Therefore,  the 
amount  of  BaP  in  asphalt  is  lower  than 
the  amount  in  coal  tar  pitch. 

The  mutagenicity  data  on  asphalt  are 
limited.  Claxton  and  Hufsingh  (1980) 
and  Lewtas  (1981, 1983)  reported 
positive  results  for  extracts  of  roofing 
tar  fumes  in  the  Ames  Salmonella 
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typhiamrivm  wttxy.  Penalva  H  el.  (19B3) 
ako  reported  Aat  an  extract  of  asphril 
was  BBitagenic  «  Salataaetta 
tjfibiumiium  ia  the  presenoe  ci 
biiJn;{ka<  actrvatioa  by  eytochteme-P^M. 
Tbe  vapon,  particles^  aaii  aerosols  of 
this  smfaatance  vrete  weakfy  mtasenie 
in  SahaoneUa  typiatwanua,  botk  m  die 
presence  and  Ae  absence  of  biolegnail 
activation. 

Several  studies  of  tfae  cardaogenicity 
of  aaphalt  have  been  eenducted;  Four 
studies  reported  negative  results 
(Hueper  and  Payne  1960;  Wallcave  et  al. 
1972;  Bingham  et  al.  1980;  and  Emmetl  et 
al.  1981],  and  three  studies  reported 
positive  results  (Simmers  1965, 1966; 
Thayer  et  ai.  W81}.  These  stutfies  are 
summarized  below. 

Four  studies  have  reported  findings  on 
the  carcinogenicity  of  asphalt  by  skin 
painting.  Thayer  et  aL  (1981)  reported 
positive  tumorigeiuc  activity  wbcn  two 
different  types  of  condensates  from 
rooFmg  asphalt  volatiles  and  two  types 
of  condensates  from  coal  tar  pitch 
volatiles  were  tested  at  two 
temperatures,  232  and  316  degrees  F. 

Groups  of  CD-I  and  CH3/HeJ  mice 
were  treated  with  one  of  the  four  types 
pf  asphalt  condensates  or  one  of  the  four 
types  of  coal  tar  pitch  condensates.  The 
mice  treated  with  asphalt  received  a  25- 
mg  dose  of  the  condensate  twice  weekly 
for  18  months.  The  mice  treated  with.> 
coal  tar  solids  received  a  dose  of  1.5  to 
4.2  mg  of  the  condensate  (0.15  ^g  and 
0.45  ^g  BaP,  respectively)  twice  weekly 
for  18  months.  In  addition  to  these 
treatments,  separate  gronps  of  mice 
were  treated  with  the  asphalt  or  coal  tar 
preparations  plus  ultraviolet  light  (UVL). 

CH3/HeJ  mice  were  more  sensitive 
t^an  Ifae  CD-I  nee,  with  ncar^  100 
perceat  t£  the  C3l3^Bc|  mice  and  about 
haff  of  the  CD-I  Bice  icvikyii^  ridD 
papiUanae.  UVL  deoeaatJ  te 
carcinogeaic  Rspoaae  m  all  «*^^  ytHpt.. 
Also,  the  asphalt  ▼elatiftn  ptepaial  a* 
the  higher  teffipcratMeproakittde 
9«ateB  rasponae.  Akhoo^  Thayer  O  iL 
(1981)  seport  a  rtatiftifally  ■giifir— t 
iaciease  in  &e  inddBBca  sf  skiB  kiiBon; 
it  is  diffictdt  to  astmiate  qjuntitative^ 
the  cancer  r^  bom  these  data  htraiiaa 
of  the  lower  reliability  of  the  estaaateof 
qi  (the  slope  of  the  dose-response  cusre) 
determined  from  data  providing  one 
dose  level  and  a  lOG^rceRt  tumorigenic 
responae. 

An  addffionai  skn  paintmg  study 
(Simmers  WBBf  supports  the  results  of 
Thayer  et  al  (IflBT).  However,  in  the 
Sinuners  study  fl905),  Ae  aspbah  was 
applied  hi  •  soladeii  contaiaing 
benzene,  s  kanan  cardnogen. 

There  i»  omAictiBg  evidenee 
coocaiuitig  te  capcinggenct^  of 
asphak  faawwkig  dennat  appKcafien 


and  inhafation  exposure,  ffaeper  and 
Payne  (1960),  Wafltare  ef  al.  fl9n), 
Bin^nm  et  si.  (ftBB)^.  and  Emmett  et  al. 
fnn}  reported  negatrve  results  by  skin 
painting.  I^ieper  and  Payne  fl960t  also 
reported  negative  results  when  guinea 
pigs  and  rats  were  exposed  to  asphalt 
fumes  by  iidt^^on. 

A  positive  carcinegeiHG  respeme  was 
reported  by  Simners  (19SI9  and  by 
Hueper  and  Riyne  ftMSf  when  rata  and 
■ice  were  expesed  to  asphalt  by 
ia|ection. 

Studies  by  Hammond  et  al.  (1976). 
Menck  and  Henderson  (1976),  and 
Milham  (1982)  reported  increased 
standaidized  moEtaUty  ratios  or 
proportionate  mortality  ratios  for  lung 
cancer  among  roofeis  and  slaters.  R  is 
difficult  to  show  a  definite  association 
between  asphalt  exposure  and  lung 
cancer  because  most  people  who  work 
with  asphalt  have  concomitant  exposure 
to  coal  tars  (Hammond  et  al.  1976). 

A  survey  by  Baylor  and  Weaver 
(1968)  reported  no  significant  differences 
in  the  health  of  462  asphalt  workers, 
compared  with  the  health  of  controls. 
These  workers  had  asphalt  exposures 
for  a  period  of  at  least  5  years  and  were 
then  given  a  physical  examination, 
which  included  a  medical  and 
occupational  history.  Additional 
information  was  obtained  by 
questionnaire  from  paving  companies, 
roofing  manufacturers,  and  truck 
operators.  No  adverse  health  effects 
were  reported  in  this  survey  piaytMr  and 
Weaver  196^  Howeser,  withoat 
mortality  data  and  a  longer  period  of 
follow-up,  no  firm  conclusions  can  be 
drawn  fiiom  these  studies. 

Asphali's  abilily  to  iuduee  skin  tuaMcs 
ditacUy  in  raioft  and  Eats  demoostzateft 
thia  sabstaacc's  poiratial 
nacrinnmnifily.  Expoauree  to  a^ibak 
fumes  aaould  alse  be  reduced  because 
these  fumes  canUia  beBzo(a}pyiiais. 
BaP  is  piaseat  iaeaal  tar  and  iathe 
constituent  primarily  respoasible  ferthe 
high  carcinogenic  risk  associated  with 
exposure  to  coal  tar  pitch.  OSHA. 
considered  the  possibilily  of  pesfoming 
a  quantitative  risk  assessment  for 
asphab  aad  cmaebiiei  dnf  Ae  statfies 

dose-wspoasa  dMa  teprevide  an 
adbfwala  basis  fcr  saA  a  rtrit 
assasBBMBt.  OiRA  prefiniBCBify 
ceBchafas  Itat  wwkui  m  eiipesed  af  the 
current  uBMgrfMe^ level  area* 
signiicHiil  risk  si  caacsr.  The  A^eacy 
beUeves  thai  sstaUtshiag  «  feait  of  S 
mg/n*  for  daify  npMaia  {oasphaR 
fumsa  wilt  sabslaattaily  rsdtee  Ale 
significant  dak. 

BERYLUDM  AND  COMTOUNDS 
CASNar74«»-fJ-7 


RS.  No.  1833 

OSHA's  current  limits  for  beryUium 
are  0002  mg/oa*  as  an  t-houi  TWA, 
0.005  Big/m'  as  a  ceilui8raada025ai(^ 
m' as  a  30-miBute  peak.  The  ACGIH  has 
established  a  TLV-TWA  of  0.082  mg/ 
m*i  NIOSH  ri977]  has  recommended  a 
ceiling  Umit  of  O.Siig/ra'  (DiX)05  mg/ 
m»). 

The  ACGIH  recommendatTon  is  based 
on  human  evidence  describing  non- 
malignant  respiratory  disease  and 
berylliosis  associated  with  exposure  to 
beryllium.  Because  of  the  uncertainty 
regarding  the  minimal  concentrations  of 
beryllium  necessary  to  produce  chronic 
respiratory  disease,  and  because  of  the 
serious  nature'of  the  disease,  ACGIH 
recommended  a  TLV-fWA  of  0.002  mg/ 
m*.        , 

At  the  time  of  publication  of  NlOSH's 
1972  criteria  document  on  beryllium.  • 
NIOSH  judged  the  evidence  on 
beryllium-related  cancer  to  be 
equivocal.  In  testimony  at  OSHA's  1977 
hearing  on  a  standard  for  beryllium. 
NIOSH  presented  additional 
epidemiologic  and  animal  evidence 
indicating  tihat  beryllium  is  carcinogenic 
In  particular,  NIOSH  cikd  the  studies  of 
Bayliss  and  Wagoner  (1977)  and 
Mancuso  (personal  conunuaication, 
1977)  showing  significant  increases  in 
hmnrhngenic  cancer  among  beryllium' 
exposed  woricers.  NIOSH  therefore 
recommeadcdl  that  expoanre  fs 
beiylliuBif  aot  exceed  the  reliable  limit  of 
detection  ofa&>«g/in'. 

The  ACGIH  TLV  of  0.002  mgAm» 
(TWA)  is  less  stringent  than  OSHA's 
existing  PELs.  The  fflOSH  REL  is  based 
oa  analytical  and  sampling  limits  of 
detection,  which  do  not  aecessaril; 
satisfy  OSHA's  requirements  reg9rdlng 
significant  risk  and  Ceasihility.  To 
consider  the  caruiuogenic  effects  of 
berjiHmn,  08KA  woohthave  to  perform 
a  quantitative  risk  assessment,  which 
coald  not  be  completed  in  time  for  this 
rulemaking  hi  n^t  of  these  nets, 
OSHA  proposes  ta  maintain  the 
Agency  v  existiug  rBLe  of  0.00?  mg/ui 
^nfi,  9406  Bg'ui   as  a  30-nihrate 
ceiling,  andOtOZS  mg/ra*^  as  a  pealc. 

CARBON  TETRACHEORIEB 

CAS:  56-23-S:  Chemical  Fonnulr.  CCU 

The  current  OSHA  PEL*  for  cadieB. 
tetrachloride  axe  10  ppm.  as.  an  B-houz 
TWA.  ZS  ppm  as  a  ceilTng  ftmit  aot  to  ha 
exceeded  for  more  than  5  "qfa"tg«  every 
4  hottfs.  and  200  ppm  as  a  peak  Ihnft 
The  ACGIH  has  established  a  S  ppavO- 
houz  TWA  limit,  with  a  skin  notation.  A 
eo-minote  Bmil  of  2  ppm  has  been 
recommended  by  BDOSH  {t977%  this 
limit  reflects  the  Ibwest  reliably 


detectable  airborne  concentration  at  the 
time  that  the  recommendation  was 
made.  Carbon  tetiachk)ride  is  classified 
as  a  probable  human  carcinogen  by  EPA 
(group  B2)  and  lARC  (group  2B)  and  as  a 
suspected  human  mrrinf^on  hy  ACGIU 
(category  A2).  based  on  positive 
carcinogenicity  studies  in  rate,  aoioe,  and 
hamsters. 

In  humans,  there  have  been  three  case 
reports  of  liver  tumors  developing  after 
carbon  tetrachloride  exposuce  (Tracey 
and  Rh<»rlof;k  iSBg;  jnt^ny^^n?  1948; 
Simler  et  al.  1964).  In  each  case,  the 
patient  had  been  acutely  overexposed  to 
carbon  tetrachloride,  leading  to  nausea, 
stomach  pains,  and  signs  of  severe  liver 
damage. 

Blair  et  al.  (1979)  studied  causes  of 
death  in  330  laundry  and  dry  cleaning 
workers  potentially  exposed  to  carbon 
tefrachloride,  as  well  as  to 
trichloroethylene  and 
tetrachloroethylene.  Causes  of  death 
based  on  death  certificates  were 
compared  to  the  age,  sex,  race,  and 
cause-specific  distribution  of  U.S.  deaths 
from  the  same  tioM  period.  The 
proportionate  mortality  ratio  (PMR)  for 
all  malignant  neoplasms  was  128.  which 
was  statistically  significant,  indicating 
that  the  study  group  had  a  28  percent 
higber  pasportieB 'Of  iotal  deaths  doe  to 
cancer  cawpaiiad  avith  die  VS.  gMMal 
population.  Hu  excess  oanoer  deaths 
were  dae  to  livar.  hmg.  and  asrvicdl 
cancer  and  it—**""  AMioq^  4fae 
excess  hmg  and  certrital  cancer  may 
BeiioGi  socioeoosofmc  ^■iifft***^yf  juucms 
these  woriuBcs. the «Ncess lirm  rsaiiii 
seen  ia4hisetHd|y  is  oonastent  with 
ftn/HTyf  4n  nniaial  studies  an  mrbon 
tetrachloride. 


In  animals,  carbon  tetrachloride  has 
produced  hepatocellular  carcinomas  in 
all  species  evaluated  {rats,  mice,  end 
hauMtecs).  Male  rats  were  given  47  or  04 
mgfkg  carbon  tetrachloride  and  females 
were  given  SO  or  159  mg/kg  by  ga  vage 
for  78  weeks  {NQ  1976a.b:  1977).  The 
inodeaoe  of  hefatoceUular  carcinomas 
was  increased  hi  animals  exposed  to 
carbon  tetrachloride  as  compared  with 
pooled  colony  controls  but  was 
statistically  significant  only  fcH-  low-dose 
females.  The  lower  incidence  of 
carcinomas  in  female  rats  at  the  high 
dose  (1/49)  compared  to  the  lew-dose 
(4/49)  was  attributed  by  the  authors  to 
the  increased  lethality  that  occurred 
among  these  rats  before  tumors  could  be 
expressed. 

In  this  same  study,  miceof  both  sexes 
received  1250  or  2500  mg/kg  carbon 
ivuBuiuutiue  fly  guv  age.  i  lepeieoeiintar 
carcinomas  were  found  in  49/49  low- 
dose  and  47/48  high-dose  males 
(compared  with  5/77  in  the  control 
males)  and  in  40/40  low-dose  and  43/45 
high-dose  females  (compared  with  1/80 
in  the  control  femalesj  (NCI  ig78a.b; 
WTT). 

Edwards  et  al.  (1942)  administered 
carbon  tetrachloride  by  gavage  to  a 
mouse  strain  known  to  have  a  low 
incidence  of  spontaneous  hepatomas. 
The  incidence  -of  hepatomas  was  S2 
percent  {26f54)  tor  males  and  32  percent 
(6/t9)  forfemdes.  Previous  hepatoma 
mcidente  data  for  untreated  mice  of '0ns 
strain  were  2/71  &r  males  end  0/81  for 
females.  Carbon  tetrachloride 
administered  by  gavage  has  also  been 
shown  to  produce  neoplastic  chaivges  in 
thehvers  of  four  additional  strains  of 
mice  {Andervont  1958;  Edwards  1041; 
Esriheribremier  and  MiQer  IM?). 


Delia  Porta  et  al.  (1961)  gave  weekly 
gavage  treatments  to  hamsters  for  30 
weeks,  and  the  animals  were  observed 
for  an  additional  25  weeks.  All  10 
hamsters  dying  or  killed  betiyeen  weeks 
43  end  55  had  liver  cell  carcinomas,  in 
comparison  with  0/254  in  historical 
controls. 

Risk  estimate  for  carbon 
tetrachloride.  Four  data  sets  have 
sufficient  dose  response  information  to 
allow  quantitative  risk  estimation:  The 
rat  end  mouse  bioasssy  data  {NCI 
1976a.  1976b,  1977);  the  Bdwwds  et  al. 
(1942)  mouse  data;  end  the  Delia  Porta 
et  al.  (1961)  hamster  data.  In  order  to 
increase  sample  sizes,  the  data  for  male 
and  female  animals  in  each  of  the 
studies  were  pooled.  The  estimated  risk 
presented  m  Table  ClS-ll  is  the 
geometric  mean  of  the  risk  calculated 
from  each  data  set. 

Inhalation  risk  was  cakadaled 
assuming  an  air  intake  of  29  ei'  per  24- 
hour  day  and  a  40  percent  absorption 
rate  for  humans  tU.S.  EPA  ig8>l).  All  four 
studies  suggest  ^t  a  common 
fciolagical  mediaaiam,  (Mdl  death  and 
regeneration,  occurs  and  leads  to  the 
development  of  the  same  tumor  type. 

Table  C15-11  presents  the  estimates 
of  lifetime  human  risk  from  carbon 
tetratanoride  exposure,  calcidated  hy 
the  faneamed  multistage  model 
(GLOBAL8S),  at  the  proposed  2  ppm 
limit  the  ACGIH  hniit  of  5  ppm,  and  the 
current  10  ppm  OSHA  PEL.  Both  the 
maximum  likelihood  estimates  (MLE) 
and  me  %  percent  upper  confidence 
Itmits  of  human  riric  are  ghren,  as  well  as 
the  corresponding  expebted  number  of 
excess  cancer  deaths  per  1,000  exposed 
over  a  workii^  lifetime. 
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TABLE  C15-11 


Multistage  Model  Estimates  of  Cancer  Risk  Associated 
with  Working  Lifetime  Exposure  to  Carbon  Tetrachloride 


.  Excess  Cancer  Deaths  per  1.000  Workers 


Exposure 
Level 


MLE 


UCL 


a  Proposed  OSHA  PEL. 
b  AC6IH  TLV. 
c  Current  OSHA  PEL. 

MLE  =  Maximum  likelihood  estimate  of  risk. 

UCL  =  95  percent  upper  confidence  limit  on  the  maximum  likelihood  estimate  of 
risk. 


Based  on  this  risk  estimate,  the  MLE  . 
at  the  current  OSHA  limit  of  10  ppm  is 
17.9  excess  deaths  per  1000  exposed 
workers,  clearly  indicating  that  a 
significant  cancer  risk  exists  at  the 
current  PEL 

Risk  at  the  current  ACGIH  hmit  of  5 
ppm  is  estimated  to  be  9.2  excess  deaths 
per  1000  workers  exposed  over  their 
working  lifetimes.  At  the  proposed  limit 
of  2  ppm,  residual  risk  continues  to  be 
significant,  according  to  the  Supreme 
Court's  guidance  in  the  Benzene 
decision:  the  risk  predicted  at  2  ppm  is 
3.7  excess  deaths  for  1000  workers 
exposed  over  their  working  lifetimes. 
However,  risk  at  the  2  ppm  limit  is 
substantially  reduced  compared  with 
risk  at  the  current  OSHA  PEL  of  ID  ppm. 
The  estimate  shows  that  approximately 
14  cancer  deaths  would  potentially  be 
avoided  by  reducing  the  limit  to  2  ppm. 
However,  because  the  2  ppm  limit  was 
set  by  NIOSH  on  the  basis  of  the  limits 
for  the  sampling  and  analytical  method 
available  at  the  time  this  60-minute  PEL 
was  recommended.  OSHA  solicits 
comments  on  the  technological 
feasibility  of  the  proposed  limit 

CHLOROFORM 

CAS:  67-66-3;  Chemical  Fonnula:  CHCt 

RS.  No.  1086 

The  current  OSHA  PEL  for  chloroform 
is  50  ppm  as  a  ceiling  limit.  The  ACGIH 
has  established  a  TLV-TWA  of  10  ppm 


and  assigned  chloroform  an  A2 
designation.  NIOSH  (1977)  retommends 
that  workplace  exposures  not  exceed  2 
ppm  as  detected  by  a  60  minute  sample; 
this  limit  represented  the  limit  of 
detection  at  the  time  NIOSH  made  the 
recommendation. 

Chloroform  is  considered  to  be  a      ' 
probable  carcinogen  in  humans  by  the 
ACGIH  and  Uie  United  States 
Environmental  Protection  Agency  (EPA) 
and  International  Agency  for  Research 
on  Cancer  (LARC).  Chloroform  is  given 
,an  overall  weight-of-evidence 
classification  of  B2  by  the  EPA,  and  an 
lARC  classification  of  2B.  These 
classifications  are  based  on  sufficient 
animal  evidence  for  carcinogenicity  and 
insufficient  epidemiological  evidence  to 
reach  a  conclusion  based  on  the  human 
data.  The  following  discussion  is  based 
on  information  from  the  EPA  Health 
Assessment  Document  for  chloroform 
(U.S.  EPA  1985). 

It  is  currently  believed  that  the 
carcinogenicity  of  chloroform  results 
from  the  formation  of  reactive 
metabolites,  such  as  phosgene,  that  bind 
to  cellular  macromolecules.  Although 
there  is  some  evidence  to  surest  that 
chloroform  is  weakly  mutagenic,  the 
results  of  most  mutagenicity  tests  are 
negative. 

In  humans,  there  are  no 
epidemiological  studies  that  evaluate 
populations  exposed  only  to  chloroform, 


although  there  are  several  studies  that 
examine  populations  exposed  to 
chloroform  in  chlorinated  drinking 
water.  However,  because  chloroform  is 
not  the  only  potential  carcinogen 
present  in  chlorinated  water,  the 
epidemiological  data  are  considered    ^ 
inadequate  to  use  as  the  basis  for  a 
quantitative  risk  assessment.  Thus,  a 
causal  relationship  between  cancer  and 
chloroform  exposure  cannot  be 
determined  based  on  epidemiological 
studies  alone,  although  these  studies  can 
be  used  to  provide  general  support  for 
findings  in  animal  studies. 

A  case-controlled  study  indicates  a 
significant  association  between  colon 
cancer  and  exposure  to  chlorinated 
drinking  water  contaminated  with 
organic  material  (Young  et  al.  1981). 
Significant  positive  associations  were 
also  found  for  chloroform  levels  in 
drinking  water  and  the  incidence  of 
mortality  due  to  cancer  of  the  bladder, 
rectum,  and  large  intestine  (Hogan  et  aL 
1979).  Similar  resulfs^also  have  been 
found  by  others  (Cantor  et  aL  1978  and 
Gottheb  et  al.  1981).  However,  although 
these  studies  suggest  an  association 
between  exposure  to  chlorofomr  and  an 
increased  risk  of  cancer,  a  definite 
causal  relationship  between  the 
development  of  colon  and  bladder 
cancer  and  exposure  to  chloroform 


cannot  be  determined  solely  bom  these 
studies. 

In  aninah,  veverel  long-4erm  etudies 
provide  strong  evidence  for  the 
carcinogenic  activity  of  chloroform. 
Chloroform  lias  been  jhoMa  .to  ynduce 
statistically  significant  increases  in 
renal  epithelial  tumors  in  male  rats  and 
hepatocellular  carcinomas  in  several 
strains  of  mice.  Hie  carcinogenic 
activity  of  chloroform  in  these  studies  is 
specific  to  the  kidney  and  liver. 

Hie  carcinogenic  activity  of 
chloroform  was  investigated  in  rats 
exposed  to  chloroform  by  gavage  for  78 
weeks  (NCI  1976).  Male  rats  was 
administered  doses  of  90  or  180  mg/kg/ 
day,  and  female  rats  were  administered 
doses  of  100  or  200  mg/kg/day.  A 
statistically  significant  dose-related 
increase  in  renal  epithelial  tumors  was 
observed  in  treated  male  rats  aenpued 
with  untreated,  matched  controls;  these 
tumors  were  described  as  carcinomas 
and  adenomas.  No  increase  in  the 
incidence  of  tumors,  was  observed  in 
chloroform-treated  female  rats. 

In  this  same  study,  the  carcinageaicity 
of  chloroform  was  evaluated  in  mice 
exposed  chronically  to  chloroform  by 
gavage  (NCI  1976).  Male  mice  were 
exposed  to  doses  of  138  or  277  mg/kg/ 
day  and  females  to  238  or  477  mg/kg/ 
day  for  78  weeks.  There  were  significant 
dose-related  increases  in  the  incidence 
of  hepatocellular  carcinomas  in 
chloroform-treated  male  tmd  female 
mice.  The  increase  of  tumors-in  male 
mice  for  low  and  high  doses  was  36 
percent  and  98  percent,  respectively.  For 
female  mice,  the  increases  were  80 
percent  far  Ihe  tow  dose  and  95  penent 
Sar  «he  ii^  dote  df  dMoKiforra. 
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The  carcinogenic  potential  of 
chloroform  in  mice  was  further 
investigated  in  two  additional  studies 
(Roe  «t  aL  197B;  forgenson  et  al.  1985). 
Doses  of  17, 60,  or  100  mg/Kg/day  were 
adiainialered  io  lour  dtfhreai  strams  of 
male  and  female  mice  (C57BL,  CBA,~CF/ 
1,  and  ICI)  by  gavage  for  80  weeks  (Roe 
et  al.  1979).  The  incidence  of  kidney 
tiininrB,  Aafrriy^^  gj  hypiymfphrftmati. 
was  significantiy  elevated  in  the  ICI 
strain.  Moderate  to  severe  renal  changes 
were  observed  in  the  male  mice  of  the 
other  strains,  but  no  significant  increase 
in  renal  tumors  was  reported.  Tumors 
were  not  observed  in  female  mice. 

The  carcinogenicity  of  chloroform 
administered  in  drinking  water  was 
investigated  in  male  ratsaad^male 
mice  (Jorgenson  et  al.  1985).  Animals 
were  treated  with  drinkiqg  water 
containing  chloroform  conoentFations  of 
200, 400, 900,  or  1800  mg/L  for  104 
weeks.  There  was  a  marked  increase  in 
the  number  of  kidney  tumors  (described 
as  tubular  cell  adenomas  and 
adenocarcinomas)  in  rats.  Hofwever,  the 
incidence  of  tumors  in  female  mice  was 
not  significantly  increased. 

Risk  estimate  for  chloroform.  The  NCI 
(1976)  rat  study,  which  demonstrated  a 
statistically  significant  increase  in  the 
incidence  of  renal  tiunors  in  male  rats, 
was  the  data  set  used  for  the 
quantitative  risk  estiantioD.  Aiflraagh 
'tfafife  AK  no  data  aonceraing  the 
carcinogenicity  of  chloroform  following 
inhalation  exposure,  the  risk  from 
inhaled  chloroform  is  considered  to  be 
equivalent  to  the  risk  from  ingested 
chloroform.  The  linearized  multistage, 
ORe  hit.  and  Weiboll  medrfs  were  used. 
The  flraxanm  Hhetilieod  esfimates  xA 


excess  cancers  over  an  occupational 
Ufetime  for  a  population  of  1000  and  the 
95  percent  upper  bound  estimates  are 
simmiarized  in  Table  C1&-12.  The 
WeibuUflaodel  is  siffitlarto  the  logit  and 
probit  models.  However,  by  using  only 
one  data  set  the  logit,  paofait  and 
multihit  models  failed  te  oxiverge. 
The  results  of  the  data  analysis 
presented  here  are  simflar  to  the  results 
of  other  models  described  liy  the  EPA 
(1985)  for  chlorofonn.  These  three 
models  clearly  demonstrate,  based  on 
the  MLE  estinmtea,  diat  a  significant 
cancer  risk  exialB  at  die  current  PEL  of 
50  ppm.  The  risks  estimated  to  exist  at 
the  current  I^L  are  of  the  «ame  order  of 
magnitude  as  the  riskS  determined  by 
OSHA  to  be  associated  with  other 
carcinogens  that  OSHA  has  regulated 
(e.g.,  benzene,  efhyleiie  oxide). 
Therefore,  OSHA  prelimmarily 
concludes  that  a  si^iificantsisk  of 
cancer  exists  «t  the  current  PEL  of  50 
ppm,  with  estimated  risks  ranging  from  9 
to  32  excess  deaths  per  1,000  workers. 
The  Supreme  Court  indicates  that  a 
reasonable  pecsoa  "might  well  consider 
a  risk  of  1.0  per  1000  significant,  and 
take  steps  todetaease  at  ebninate  that 
risk"  [I.U.D.  v.  i4 Jl/..  i4i  U&.  S5^. 
OSHA  also  pDeUnonarily  fiads  that 
revising  the  PEL  to  2  ppm  wiQ 
substandaDy  reduce  this  risk  by  from  92 
to  99  percent.  Therefore,  OSHA  is 
proposing  a  2  ppm -short-term  limit  (15 
minutes)  as  the  PEL  OSHA's 
preliminary  feasibility  analysis  is  based 
on  limited  data  at  this  level,  and  the 
Agency  eccerdin^  requests  addifional 
feasibility  information  £tno  the  public. 
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Table  C15-12. 


Multistage  Model  Estimates  of  Cancer  Risk  Associated  with 
working  Lifetime  Exposure  to  Chloroform 

f  ~     -  Excess  Cancer  Deaths  Per  1.000  Workers 

UCL 


Exposure 
Level 

MM 

Multistage 
2  ppmj 
10  ppmD 
50  ppm^ 

0 

1 
12 

22 
17 
20 

One  Hit 

2  ppm^ 
10  ppm*' 
50  ppm^ 

2 

6 

32 

58 
43 
00 

Weibull 

2  ppmj 
10  ppmb 
50  ppm^ 

0 
0 
9 

0/ 
56 
08 

3.6 

8.90 
44.20 


3.81 

9.44 

46.80 


0.65 

3.22 

31.80 


3  Proposed  OSHA  PH. 
t>  AC6IH  ILV.        i 
c  Current  OSHA  PFL.   ' 

MLE  ^  Maximum  likelihood  estimate  of  risk. 

JCL  -  95  percent  upper  confidence  limit  on  the  maximum  likelihood  estimate  of 
risk. 


C3«OMlC  ACID.  CHROMATES;  ZINC      , 

CHROMATES 
CAS:  7440-47-3;  13530-65-9 
US.  No.  1092;  1436  ' 

The  current  OSHA  limit  for  chromic 
acid  and  chromates  is  a  ceiling  limit  of 
0.1  mg/m'  measured  as  CrOs.  The 
ACGIH  has  established  a  TLV-TWA  of 
0.05  mg/m»  as  Cr(VI)  for  both  the 
soluble  and  insoluble  forms  of  chromate 
(except  zinc  chromate),  and  has  i 

designated  insoluble  diromates  as 
conRrmed  human  carcinogens  (Al). 
NIOSH  (1975)  has  recommended  that 
exposure  to  the  noncarcinogenic  forms 
of  chromium  (VI)  be  limited  to  0.025  mg 
Cr(Vl)/m3  as  a  lO-hour  TWA  and  0.05 
mg  Cr(VI)/m»  as  a  15-minute  ceiling.  For 
the  carcinogenic  (i.e.,  insoluble)  forms  of 
chromium  (VI).  NIOSH  recommends  a 
lO^hour  TWA  limit  of  0.001  mg  Cr(VI)/ 
m». 

The  ACGIH  recommendation  for  both 
soluble  (noncarcinogenic)  and  insoluble 
(carcinogenic)  forms  of  Cr(VI)  is  based 
largely  on  reports  by  Bloomfield  and 
Blum  (1928)  and  by  the  U.S.  Public 


Health  Service  (1953)  that  demonstrate 
nasal  irritation  and  some  evidence  of 
liver  enlargement  and  kidney 
dysfunction  among  chromate  workers 
exposed  to  0.06  to  0.07  mg  Cr(VI)/m». 
The  ACGIH  also  cites  a  report  ^y 
Mancuso  and  Hueper  (1951)  of  excess 
lung  cancer  among  chromate  workers 
exposed  to  0.01  to  0.15  mg/m'  soluble 
chromate  and  0.1  to  0.58  mg/m' 
insoluble  chromate.  Animal  data  cited 
by  the  ACGIH  indicate  that  insoluble 
chromate  salts  were  likely  to  have  been 
responsible  for  the  increased  incidence 
of  cancer  seen  in  the  Mancuso  and 
Hueper  study.  The  ACGIH  (1986) 
concluded  that  the  0.05  mg/m'  TLV- 
TWA  would  protect  workers  from 
chromium-induced  nasal  irritation  and 
possible  liver  or  kidney  damage,  and,  in 
the  case  of  the  insoluble  chromates, 
would  provide  an  adequate  margin  of 
safety  from  respiratory  cancer.  (It 
should  be  noted  that  the  0.05  mg/m* 
Umit,  expressed  as  Cr(VI),  approximates 
0.01  mg/m'  measured  as  CrOa.) 


NIOSH  (1975)  cited  several  studies 
showing  inflammation  and  ulceration  of 
the  nasal  cavity  at  short-term  exposure 
levels  greater  than  0.1  mg  CrOs/m^.  In 
its  1973  Criteda  Document  on  chromic 
acid,  NIOSH  recommended  that  the 
ciurent  OSHA  ceiling  limit  (0.1  mg 
CrOs/m')  be  supplemented  with  an  0.05 
n\g  CrOi/m'  10-hour  TWA  limit.  In  its 
1975  Criteria  Document  on  chromium 
(VI).  NIOSH  reaffirmed  these  limits  but 
extended  their  application  to  all  forms 
of  noncarcinogenic  chromate.  Thus,  the 
0.1  mg  CrO»/m'  ceiling  limit 
corresponds  to  a  0.05  mg  Cr(VI)/m' 
ceiling  limit,  and  the  0.05  mg  CrOs  TWA 
limit  corresponds  to  a  0.025  mg  Cr(Vl}/ 
m'  TWA.  For  the  carcinogenic 
(insoluble)  forms  of  Cr(VI),  NIOSH 
recommends  the  lowest  detectable  level, 
which  is  0.001  mg  Cr(VI)/m*  as  a  10- 
hour  TWA. 

Zinc  chromate  is  an  insoluble, 
carcinogenic  form  of  chromate.  As  such, 
the  current  OSHA  limit  for  chromic  acid 
and  chromates  applies,  as  does  the 
NIOSH  limit  of  0.001  mg/m*  limit  for 


carcinogenic  chromates.  The  ACGIH 
(1988)  reviewed  several  small 
epidemiologic  studies  of  zinc  chromate 
workers,  all  of  which  reported  excesses 
of  lung  cancer.  Because  of  the  consistent 
evidence,  the  ACGIH  (1986)  classified 
zinc  chromate  as  a  confirmed  human 
carcinogen  (Al)  and  reduced  the  TLV  to 
0.05  mg  Cr(VI)m». 

Evaluation  of  the  alternate 
recommendations  is  complicated  by  the 
different  valence  states  of  chromium 
compounds,  the  di^erent  methods  of 
measurement  (CrOj  or  Cr(VI)),  and 
differences  jn  defining  those  substances 
that  present  a  cancer  hazard  (soluble  vs. 
insoluble  or  valence  state).  The  0.05  ppm 
TWA-TLV  is  less  restrictive  than  the 
current  0.05  ppm  ceiling  limit  (as  Cr(VI)), 
and  would  not  be  considered  a  revised 
PEL  OSHA  therefore  tentatively 
proposes  that  the  existing  PEL  of  0.1  mg/ 
m'  (measured  as  CrOs)  be  maintained. 
Because  of  the  problems  noted  above, 
OSHA  will  consider  whether  the  NIOSH 
REL  should  be  adopted  in  place  of  the 
0.1  mg/m'  lijaiit  (measured  as  CrOs) 
during  the  public  hearing  phase  of  this 
rulemaking.  OSHA  will  also  consider 
whether  to  place  these  substances  on  its 
regxilatory  agenda  for  future 
consideration  for  section  e(b) 
rulemaking,  rather  than  mak^  any 
changes  as  part  of  this  rulemaking. 

CHROMYL  CHLORIDE 

CAS:  14977-61-8:  Chemical  Formula:  CrOjCU 

H.S.  No.  1094 

There  is  no  existing  OSHA  PEL  for 
chromyl  chloride.  The  ACGIH 
recommends  that  a  TWA  of  0.025  ppm 
be  established,  based  on  this 
substance's  carcinogenic  potential 
(ACGIH  1986,  p.  141).  The  evidence  in 
humans  is  considered  sufficient  for  the 
carcinogenicity  of  chromium  and 
chromium  compounds,  and  these  have 
been  given  a  Group  1  classification  by 
*die  International  Agency  for  Research 
on  Cancer.  As  discussed  below  in 
connection  with  chromic  acid, 
chromates,  and  zinc  chromates,  the 
chromium  compounds  present  several 
important  issues  that  require  detailed 
analysis  and  can  most  appropriately  be 
handled  in  an  individual  section  6(b) 
rulemaking.  OSHA  intends  to  commence 
work  on  this  rulemaking  as  priorities 
and  research  permit. 

DIMETHYL  SULFATE 

CAS:  77-78-1:  Chemical  Formula:  (CKiltSOi 

H.S.  No.  1142 

OSHA's  current  limit  for  dimethyl 
sulfate  is  1  ppm.  The  ACGIH  considers 
this  substance  a  suspected  human 
carcinogen  and  has  given  it  a 
classification  of  A2  (ACGIH  1986,  p. 
212).  The  ACGIH's  TLV-TWA  for  this 
substance  is  0.1  ppm. 


Dimethyl  sulfate  is  commonly  used  in 
the  manufacture  of  many  organic 
chemicals.  It  has  been  shown  to  be 
carcinogenic  in  rats  by  inhalation 
exposure,  subcutaneous  injection,  and 
prenatal  exposure.  The  rat  is  the  only 
animal  species  in  which  the 
carcinogenesis  of  dimethyl  sulfate  has 
been  tested  (L\RC  1974). 

The  carcinogenic  activity  of  dimethyl 
sulfate  was  investigated  in  male  rats 
chronically  exposed  to  subcutaneous 
injections  of  8  or  16  mg/kg  body  weight 
per  week  (Druckrey  et  al.  1966).  Local 
sarcomas  with  metastases  to  the  lung 
and  regional  lymph  nodes  were 
observed  at  both  dose  levels.  A  single 
subcutaneous  injection  of  dimethyl 
sulfate  (50  mg/kg)  also  produced  local 
sarcomas  with  metastases  to  the  lung 
(Druckrey  et  al.  1970).  However,  tumors 
did  not  develop  following  chronic 
weekly  intravenous  injections  of 
dimethyl  sulfate  (2  or  4  mg/kg) 
(Druckrey  et  al.  1970).  Control  data  were 
not  reported  for  either  of  these  studies. 

The  carcinogenic  potential  of  dimethyl 
sulfate  exposure  by  inhalation  was  also 
evaluated  in  male  rats  (Druckrey  et  al. 
1970).  Animals  were  exposed  to 
approximately  3  or  10  ppm  dimethyl 
sulfate  for  1  hour  per  day  five  times 
weekly  for  130  days.  Malignant  tumors 
developed  in  15  percent  (3/20)  of  the 
rats  exposed  at  3  ppm  and  in  18  percent 
(5/27)  of  the  rats  exposed  at  10  ppm. 

Pre^ant  rats  were  exposed  to  a  single 
intravenous  injection  of  dimethyl  sulfate 
(20  mg/kg  body  weight)  on  day  15  of 
gestation  and  the  incidence  of  malignant 
tumors  in  the  offspring  was  investigated 
for  1  year.  Tumors  were  reported  in  7/59 
of  the  offspring.  However,  the  incidence  . 
of  tumors  in  the  control  group  was  not 
indicated.  The  results  of  this  study  are 
complicated  because  several  rats  died 
(number  of  deaths  not  specified)  from 
the  acute  toxic  effects  of  dimethyl 
sulfate,  and  the  incidence  of  tumors  in 
the  control  group  was  not  reported. 

There  is  little  information  available 
regarding  the  carcinogenicity  of 
dimethyl  sulfate  in  humans.  A  case 
study  of  workers  exposed  to  dimethyl 
sulfate  reported  that  three  workers 
developed  bronchial  cancer  (Druckrey  et 
al.  1966).  However,  an  epidemiological 
study  by  the  E.I.  du  Pont  de  Nemours 
Company  (cited  in  ACGIH  1986,  p.  213) 
demonstrated  no  increase  in  the 
incidence  of  respiratory  cancer  among 
workers  exposed  to  dimethyl  sulfate. 

OSHA  considered  the  possibility  of 
performing  a  quantitative  risk 
assessment  for  dimethyl  sulfate  and 
concluded  that  the  studies  described 
above  did  not  have  sufficient  dose- 
response  data  to  provide  an  adequate 
basis  for  such  a  risk  assessent.  Dimethyl 


sulfate  induces  malignant  tumors  in 
animals  both  by  inhalation  and 
ingestion,  and  there  is  thus  sufficient 
evidence  in  animals  to  predict  that 
workers  exposed  to  dimethyl  sulfate  are 
at  significant  risk  of  developing  cancer, 
exposures  at  levels  only  three  times  the 
existing  PEL  resulted  in  a  significant 
number  of  tumors.  OSHA  preliminarily 
concludes  that  reducing  the  current  limit 
to  0.1  ppm  as  an  8-hour  TWA  will 
reduce  this  risk  and  will  substantially 
reduce  this  significant  risk  of  cancer 
mortality. 

NICKEL  (SOLUBLE  COMPOUNDS) 
CAS:  7440-02-0;  Chemical  Formula:  Varies 
H.S.  No.  1283 

The  current  OSHA  PEL  for  all  forms 
of  inorganic  nickel  (as  Ni)  is  1  mg/m" 
TWA.  The  ACGIH  has  recommended 
that  the  TLV-TWA  for  soluble  forms  of 
nickel  be  reduced  to  0.1  mg/m*.  NIOSH 
recommends  that  exposure  to  any  form 
of  inorganic  nickel  be  maintained  at  or 
below  0.015  mg/m*. 

A  variety  of  toxic  effects  results  from 
exposure  to  nickel  compounds.  Soluble 
nickel  salts  cause  contact  dermatitis  in 
sensitized  individuals  and  eye  irritation 
(ACGIH  1986,  p.  422).  High  rates  of 
asthmatic  lung  disease  have  been 
reported  among  nickel-plating  workers 
(EPA  1986). 

Three  soluble  nickel  compounds  have 
been  tested  for  their  carcinogenic 
potential:  Nickel  chloride,  nickel  sulfate, 
and  nickel  acetate.  In  addition,  the 
sparingly  soluble  compounds,  nickel 
carbonate  and  nickel  hydroxide,  have 
been  studied.  As  a  whole,  the  results  of 
animal  studies  suggest  that  some  soluble 
nickel  compounds  are  potentially 
carcinogenic.  Results  from  occupational 
studies  are  inconclusive  for  soluble 
nickel  compounds  because  of  the 
presence  of  several  types  of  nickel 
compounds  in  the  facihties  studied.  One 
cohort  of  nickel  refinery  electrolysis 
workers  exposed  to  nickel  sulfate 
experienced  an  increased  risk  of  lung 
cancer  compared  with  the  facility's 
roasting  and  smelting  workers  (Doll 
1958).  OSHA  proposes  to  lower  the  PEL 
for  soluble  nickel  compounds  to  0.1  mg/ 
m',  due  to  recent  evidence  that,  in 
animals,  exposure  to  low  levels  causes 
lung  damage  that  is  indicative  of  pre- 
neoplastic changes. 

Nickel  chloride  has  been  reported  to 
be  mutagenic  in  Salmonella 
typhimurium  and  Comebacterium,  but 
negative  in  E.  coli  (EPA  1986).  The 
positive  studies  are  not  considered 
conclusive,  however,  because  the  S. 
typhimurium  report  is  an  abstract 
lacking  detailed  data  and 
Comebacterium  is  not  the  usual  species 
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used  in  these  tests.  Amacher  and  Paillet 
(1980)  reported  that  nickel  chloride  was 
mutagenic  ia  mouse  lymphoma  cells  and 
demonstr^d  a  dose-response 
relationship. 

Some  in-vitro  studies  using  soluble 
nickel  compounds  report  Hnding 
chromosomal  aberrations  (EPA  1986). 
These  studies  do  not  demonstrate  a 
dose-response  relationship  or  statistical 
significance,  which  weakens  their 
findings.  Several  in-vivo  studies  have 
failed  to  detect  chromosomal 
aberrations  (EPA  1986).  However, 
several  in-vitro  studies  on  nickel  sulfate 
and  nickel  chloride  have  reported 
Endings  of  sister  chromatid  exchanges 
(EPA  1986). 

Some  animal  studies  on  soluble  nickel 
compounds  suggest  that  these 
compounds  are  carcinogenic  in  animals. 
Strain  A  mice  receiving  intraperitoneal 
injections  of  nickel  acetate  had  an 
iiusreased  rate  of  lung  adenomas  and 
adenocarcinomas  that  was  statistically 
significant  in  the  high  dose  group 
(Stpner  et  al.  1976).  The  animals  were 
injected  3  times  per  week  for  8  weeks  at 
72. 180,  orSeOmg/kg. 

EPA  (1986)  reported  a  study  in  which 
rats  were  given  monthly  intramuscular 
injections  of  35  mg/kg  nickel  acetate  for 
4  to  6  months  (Haro  et  al.  1968,  as 
reviewed  by  Rigaut  1983).  Twenty-two 
percent  of  the  treated  rats  deveicqied 
sarcomas.  Payne  (1964)  observed  tumor 
responses  in  rats  after  intramuscular 
implantation  of  7  mg  nickel  acetate, 
nickel  sulfate,  nickel  chloride,  or  nickel 
carbonate.  Implant  site  sarcomas 
developed  in  1  of  35  rats  exposed  to 
nickel  acetate,  1  of  35  rats  exposed  to 
nickel  sulfale,  none  of  35  rats  exposed  to 
irickel  chloride,  and  4  of  35  rats  exposed 
to  nickel  carbonate. 

Results  of  other  studies  on  nickel 
sulfate  have  been  negative.  Three 
studies  used  intramuscular  injection  in 
rats  and  reported  that  no  tumors 
developed  in  the  treated  group  (Gihnan 
1962;  Oilman  1966;  and  Kasprazak  et  al. 
1983).  An  ingestion  study  also  reported 


no  tumors  among  treated  rats  or  dogs 
(Ambrose  et  al.  1976). 

Oilman  (1966)  administered  5  rag 
nickel  hydroxide  to  rats  by 
intramuscular  injection  in  each  thigh. 
Nineteen  out  of  40  injection  sites 
developed  sarcomas.  Kasprazak  et  aL 
(1983)  gave  rats  intramuscular  injections 
of  nickel  hydroxide  in  gel,  crystalline,  or 
colloidal  larm.  Five  out  of  19  animals 
receiving  the  gel  developed  sarcomas  (2 
with  metastasis  to  the  lung],  3  out  of  20 
receiving  the  crystalline  form  developed 
sarcomas  (1  with  metastasis  to  the  lung), 
and  none  of  13  rats  receiving  the  colloid 
developed  hiraors. 

Bingham  et  aL  (1972)  exposed  rats  by 
inhalation  to  0.1  mg/m'  nickel  chloride 
for  12  hours  a  day  for  2  weeks.  Animals 
showed  evidence  of  pulmonary  damage 
and  hyperplasia.  Rats  and  guinea  pigs 
exposed  daily  to  1.0  mg/ra'  (as  Ni) 
nickel  chloride  for  6  months  showed 
increased  lung  weight,  which  is  an 
indication  of  pulmonary  damage  and 
hyperplasia  (Clary  1977).  Rabbits 
inhaling  0.3  mg/m'  (as  Ni)  nickel 
chloride  aerosol  for  30  days  showed  a 
doubling  in  alveolar  cell  number  and 
volume  of  alveolar  epithelial  cells,  as 
well  as  nodular  accumulation  of 
macrophages  and  laminated  strucbires 
(Johansson  et  al.  19B3).  These  studies 
indicate  that  exposure  above  the  current 
OSHA  PEL  of  1.0  n^a*  for  soluble 
nickel  is  associated  with  increased  cell 
turnover  in  the  lung;  the  hyperplasia 
observed  in  the  lungs  of  treated  «nim«la 
is  indicative  of  pre-oeoplastic  change. 

Electrolysis  workers  at  a  refinery  in 
Kristiansand,  Norway  experienced  the 
highest  lung  cancer  nek  in  the  plant 
(Maagus  et  aL  1982).  Electrolysis 
wcvkers  wne  exposed  to  an  aerosol 
composed  predominantly  of  nickel 
sulfate,  wUch  was  estimated  (to  contain 
nickel)  at  a  concentration  of  0.2  mg/m^ 
(EPA  1986).  However,  exposure  to  nickel 
subsulfide  and  oxides  may  have 
occurred  in  the  electrolysis  building,  and 
the  electrcdysis  woricers  may  have 
worked  in  other  process  departments 
(Orandjean  et  aL  1968).  Roasting  and 


smelting  workers  were  exposed  to  an 
estimated  average  of  0.5  sag/m'  (as  Ni) 
of  roasting  dusL 

The  standardized  mortality  ratios 
(ShOls)  for  hing  cancer  were  550  for 
electrolysis  workers,  380  for  other  - 
process  woricers,  and  SOCfor  roasting 
and  smelting  workers.  The  pattern  of 
SMRs  for  nasal  cancer  was  different: 
2600  for  electrolysis  workers,  2000  for 
other  process  workers,  and  4000  foT 
roasting  and  smelting  wwkers.  The 
results  seem  consistent  with  studies 
showing  that  roasting  and  smelting 
woricers  have  the  hi^est  concentrations 
of  nickel  in  the  nasal  mucosa, 
presumably  because  of  the  relatively 
-larger  particles  resulting  from  roasting. 
Electrolysis  workers  have  hi^er  plasma 
and  urine  levels  of  nickel,  suggesting 
that  nickel  aerosolized  by  this  process 
penetrates  to  the  deep  lung  (EPA  1966). 

In  contrast  to  the  study  of  Norwegian 
nickel  refinery  workers,  an  increased 
risk  of  lung  cancer  was  not  found  among 
electrolysis  workers  at  Port  Colbome. 
Ontario  (EPA  1986).  The  characteristics 
of  exposure,  however,  may  not  have 
been  similar  to  those  experienced  by  the 
workers  in  Norway. 

Risk  estimate  for  soluble  nickel 
compounds.  OSHA  considered  die 
possibility  of  performing  a  quantitative 
risk  assessment  for  the  nickel 
compounds.  However,  the  animal 
studies  on  the  effects  of  exposure  to  the 
soluble  compounds  of  nickel  do  not 
contahi  sufficient  dose-response  data  for 
such  an  assessment.  Risk  estimates  can 
be  derived  firmi  the  study  by  Mangus  et 
al.  (1982).  whic^  reported  excesses  in 
lung  cancer  and  nasal  tumors  among 
electrolysis  workers  exposed 
predominantly  to  soluble  nickel 
aerosols.  To  perform  the  risk 
assessment.  OSHA  used  the 
midtiplicative  and  average  relative  risk  , 
models  (EPA  1986)  applied  to  the  excess ' 
lung  cancer  response  reported  by 
Mangus  et  al.  (1982).  The  results  of  the 
risk  assessment  are  reported  in  Table 
C15-5. 


TABLE  C15-5, 


Multistage  Model  Estimates  of  lung  Cancer  Risk  Associated  With 
Working  Lifetime  Exposure  to  Soluble  Nickel 


Excess  Cancer 

Deaths  Per  1 

.000  Workers 

Estimate 

Estimate 

Using 

Using 

• 

Multiplicative 

Average 

Exposure 

Relative 

Relative 

Midpoint 

Level 

Risk  Model 

Risk  Model 

of  Range 

• 

0.1  mg/m3 


1 . 0  mg/m3 


0.?5 


2.5 


2.5 


25.0 


3  Proposed  OSHA  PEL 
^   Current  OSHA  PEL. 


Animal  studies  have  clearly 
demonstrated  that  lung  changes 
indicative  of  pre-neoplastic  responses 
occur  as  a  result  of  exposure  to  soluble 
nickel  at  levels  ranging  from  0.1  mg/m' 
to  1.0  mg/m»  for  periods  of  time  that 
were  far  less  than  the  lifetime  of  the 
animals.  From  these  studies,  it  is  clear 
that  the  current  OSHA  PEL  of  1.0  mg/m' 
for  soluble  nickel  is  inadequate  to  offer 
protection  against  these  pathological 
changes. 

For  example,  using  the  midpoint  of  the 
range  of  excess  deaths  predicted  by  the 
two  models  (Table  C15-5).  14  excess 
deaths  would  be  piedictedl  to  occur 
among  1.000  workers  exposed  over  their 
working  lifetimes  at  the  current  limit. 
This  risk  is  reduced  by  90  percent  at  the 
proposed  level,  i.e.,  is  reduced  to  1.4 
excess  deaths  per  1,000  exposed 
workers.  The  residual  risk  at  0.1  mg/m» 
is  still  significant,  if  the  guidelines 
provided  by  the  Supreme  Court  in  the 
Benzene  decision  are  usecL  Soluble 
nickel  has  exhibited  carcinogenic 
activity  in  animals  treated  by  injection. 
The  finding  by  Mangus  et  al.  (1982)  of 
excess  lung  and  nasal  tumor  cancer 
among  workers  exposed  to  soluble 
nickel,  although  complicated  because  of 
concurrent  exposure  to  insoluble  nickel, 
is  consistent  with  these  animal  findings. 
A  quantitative  assessment  of  cancer  risk 
based  on  the  Mangus  et  al.  (1982)  study 
shows  that  the  potential  cancer  risk  at 
the  current  PEL  represents  a  significant 


cancer  risk,  and  that  reducing  the 
exposure  limit  for  soluble  nickel  to  0.1 
mg/m'  results  in  a  substantial  reduction 
of  that  risk.  Because  the  0.015  mg/m' 
NIOSH  limit  is  based  on  analytical  and 
sampling  limits  of  detection,  the 
significant  risk  and  feasibility 
requirements  to  which  the  Agency  may 
not  be  satisfied.  OSHA  preliminarily 
concludes  that  reducing  the  current  PEL 
for  soluble  nickel  is  necessary  and 
proposes  to  reduce  its  limit  to  a  0.1-mg/ 
m'  8-hour  TWA.  measured  as  elemental 
nickel,  as  an  interim  PEL  As  future 
priorities  permit.  OSHA  may  consider 
the  need  for  a  more  restrictive  standard 
for  these  compounds. 

2-NITROPROPANE 

CAS:  79-46-9;  Chemical  Formula: 

CH,CH(NO,)CH, 
H.S.  No.  1291 

OSHA's  current  limit  for  2- 
nibtipropane  (2-NP)  is  25  ppm;  the 
ACGIH  has  an  established  limit  for  this 
substance  of  10  ppm  as  an  8-hour  TWA 
and  classifies  2-nitropropane  as  a 
suspected  human  carcinogen  (A2).  2- 
Nitropropane  is  used  as  a  chemical 
intermediate,  solvent  and  a  component 
in  paint,  ink.  and  varnishes  (Fiala  et  al. 
1987).  Approximately  185,000  workers 
are  exposed  to  2-NP  during  its 
production  and  use  in  printing,  highway 
maintenance  (traffic  markings), 
shipbuilding  and  maintenance  (marine 
coatings),  furniture  and  plastic  product 


1.4 


14.0 


finishes,  and  food  packaging  (NIOSH 
1980). 

In  rats  and  chimpanzees.  2-NP  is 
metabolized  by  microsomal  enzymes  in 
the  liver  to  acetone,  low  levels  of 
isopropanol,  and  nitrite  (Mueller  et  al. 
1983).  Methemoglobin  formation  is 
associated  with  the  metabolism  of 
nitropropane  and  has  been  reported  in 
cats  exposed  to  280  ppm  of  2-NP  for  7 
hours.  Sensitivity  to  the  toxic  effects  of 
2-NP  in  animals  varies  by  species 
(Dequidt  et  al.  1972;  ACGIH  1966.  p. 
441). 

The  mechanisms  of  canunogenicity  of 
2-NP  are  thought  to  involve  the  release 
of  nitrite  and  the  formation  of  a  reactive 
azoxy  intermediate  that  can  react  with 
cellular  macromolecules  (Williams  and 
Weisburger  1986). 

In  mutagenicity  tests.  2-NP  increased 
the  frequency  of  mutations  in  all  strains 
of  Salmonella  typhimurium  with  and 
without  metabolic  activation.  Positive 
mutagenicity  results  were  reported  in 
Salmonella  typhimurium  strains  TAIOO. 
TA1535.  and  TA98  by  Lofiuth  et  al. 
(1981)  and  Speck  et  al.  (1982).  2-NP  was 
not  shown  to  be  mutagenic  in  the  mouse 
micronucleus  test  (Hite  and  Skeggs 
1979). 

.    Acute  exposures  to  2-NP  from 
occupational  accidents  have  been 
reported  to  cause  severe  liver  toxicity 
and  subsequent  death  in  humans 
(ACGIH  1986.  p.  441).  However  the 
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available  epidemiology  data  on  the 
chronic  health  effects  of  occupational 
exposure  to  2-NP  do  not  contain 
sufficient  dose-response  data  to  use  as  a 
basis  for  quantitative  risk  estimation. 
An  unpublished  retrospective  mortality 
study  of  1,481  potentially  exposed 
workers  from  a  nitropropane  production 
plant  found  no  increase  in  liver  caacet 
or  liver  disease  mortality.  However,  lack 
of  exposure  data,  the  small  number  of 
workers  with  long  exposures  (greater     • 
than  15  years),  and  a  short  latency 
period  make  interpretation  of  the  results 
of  this  study  difficult  (Miller  and  Temple 
1979;  Bolender"l983). 

There  are  two  studies  that  report  high 
incidences  of  liver  tumors  in  male  rats 
exposed  to  2-NP  by  gavage  and 
inhalation.  Fiala  et  al.  (1987) 
administered,  by  gavage,  1  mmol/kg 
body  weight  (approximately  27  mg/ 
treatment  per  300-gram  rat)  of  2-NP  in  a 
10  percent  aqueous  Emulphor  EL-620 
vehicle  to  male  Sprague-Dawley  rats 
three  tmfies  weekly  for  16  weeks.  Dosing 
was  discontinued  after  16  weeks 
because  of  excessive  mortality  in  the 
treated  rats.  Seventy-seven  weeks  from 
the  first  treatment,  the  surviving  rats 
were  sacrificed  and  subjected  to 
necropsy.  All  (100  percent)  of  the  treated 
rats  exaramed  had  developed 
hepatocarcinomas. 

The  results  of  the  Fiala  et  al.  study 
(1987)  support  the  earlier  positive  results 
reported  by  Lewis  et  aL  (1979).  In  the 
Lewis  et  aL  study  (1979).  male  Sprague- 
Dawley  rats  and  male  New  Zealand 
White  rabbits  were  exposed  via 
inhalation  to  27  ppm  or  207  ppm  of  2-NP 
for  7  hours/day,  5  days/week  for  8 
months.  At  the  end  of  6  months,  att  10 
rats  in  the  high-dose  group  exhibited 
hepatoceDular  carcinomas  and 
neoplastic  nod\iIes.  No  exposure  related 
lesions  were  seen  in  the  rats  exposed  to 
27  ppm.  irad  no  exposnre  related  lestona 
were  observed  in  any  of  the  rabbits. 

One  high-dose  and  two  low-dose 
studies  reported  negative  results  for  rats 
exposed  to  2-NP  vapors.  Grifiin  et  al. 
(1978)  reported  no  hepatic  carcinomas 
on  exposing  male  and  female  rats  to  200 
ppm  of  2-NP  by  inhalatitm  using  a 
protocol  similar  to  that  described  by 
Lewis  et  aL  (1979).  Although  no  hepatic 
carcinomas  were  observed,  the 
following  effects  (generally  occurring 
more  extensively  in  oaales)  were  seen: 
Increased  liver  weights  (both  sexe^ 
hepatic  nodules:  hepatocellular  necrosis; 
and  peripheral  comjpsessioD. 

Two  low-dose  studies  by  Griffin  et  al. 
(1980, 1981]  also  produced  negative 
results.  Male  and  female  Sprague- 
Dawley  rats  were  exposed  by  inhalatloa 
to  25  ppm  of  2-NP  for  7  hours/day,  5 
days  'week  for  22  months.  No 


pathological  changes  associated  with 
exposure  to  2-NP  were  seen. 

Although  the  results  of  both  the  Lewis 
et  al.  (1979)  and  the  Fiala  et  al.  (1987) 
studies  show  statistically  significant 
increases  in  liver  carcinomas,  neither 
study  provides  sufficient  dose-response 
information  to  use  as  a  basis  to  quantify 
to  excess  cancer  risk  to  humans 
exposed  to  2-NP.  Both  studies  were 
terminated  before  die  natural  lifetime 
expectancy  of  (he  coatrols,  so  it  is  not 
possible  to  determine  a  background 
incidence  of  cancer  risk.  No  historical 
information  is  provided  on  tiunor 
incidence  for  these  animals. 

2-Nitmpmp«1ie  produced  a  high 
incidence  of  liver  timiors  in  male  rats  by 
two  routes  of  administration:  Inhalation 
and  ingestion.  Its  ability  to  cause 
mutations  in  Salmonella  typhimurium 
further  supports  the  premise  that  2-NP  is 
a  potential  human  carcinogen.  OSHA 
considered  whether  to  perform  a 
quantitative  risk  assessment  on  2-NP. 
OSHA  preliminarily  concludes  that  the 
studies  described  above  do  not  contain 
sufficient  dose-response  data  to  use  as 
the  basis  for  quantitative  risk  estimation 
using  standardized  risk  assessment 
models.  However,  two  studies  (Fiala  et 
al.  1987,  Lewis  et  al.  1979)  demonstrate 
that  exposure  to  2-NP,  eitiier  by  gavage 
or  inhalation,  produced 
hepatocarcinomas  in  rats.  In  adifition, 
this  substance  produced  positive  residts 
in  two  mutagenic  assays  (Lofrodi  et  al. 
1981,  Speck  et  al  1982). 

OSFL^  is  proposing  an  d-hotir  PEL  for 
2-NP  of  10  ppm.  The  Agency 
preliminarily  concludes  diat  a  reduction 
in  &e  PEL  is  necessary  to  protect 
exposed  workers  firora  ^  significant 
risk  of  cancer  potmtially  associated 
wnft  exposure  to  2-NP  st  the  cwrent 
PEL  Tlw  proposed  limit  will 
substantially  reduce  diis  significant 
occvpationcd  risk. 

STYRENE 

CAS:  10&-42-5:  Chemical  Faminla: 

CJitCH^Ofc 
H.S.  No.  1372 

OSHA's  current  occupational  limits 
for  styrene  are  100  ppm  as  an  8-bour 
TWA,  200  ppm  as  a  ceiling  limU  not  to 
be  exceeded  for  more  than  5  minutes  in 
any  3-hour  period.  andfiOO  ppm  as  a 
peak  limit  The  ACGIH  has 
recommended  limits  of  50  ^m  as  an  8- 
hour  TWA  and  100  ppm  as  a  15-minute 
STEL  for  styrene.  NIOSH  has  a 
recommended  standard  for  styrene  of  50 
ppm  as  a  lO-hour  TWA.  with  a  15- 
minute  ceiliof  of  100  ppm. 

An  increased  incidence  of  cancer  has 
been  reported  among  workers  exposed 
to  s^oene.  In  addition,  st3mne  has  been 
demonstrated  to  be  carcinogenic  in 


animals.  The  discussion  below 
summarizes  the  human  and  animal  data 
and  presents  OSHA's  quantitative 
assessment  of  the  cancer  risk  potentially 
associated  with  occupational  exposure 
to  styrene. 

McMichael  et  al.  (1976),  in  a  nested 
case-control  study,  identified  a  sample 
of  male  workers  who  had  worked  for  5 
or  more  years  at  a  tire  manufacturing 
plant  where  exposure  to  styrene  (and 
butadiene)  occurred.  The  authors  found 
die  age-standardized  relative  risk  for 
this  cohort  (128  workers),  compared 
with  that  of  the  total  plant  population 
(6,678  workers),  to  be  6.2  for  lymphatic 
and  hematopoietic  cancer,  3.9  for 
lymphatic  leukemia,  and  2.2  for  stomach 
cancer.  In  a  follow-up  unpublished 
analysis  (discussed  in  ^A 1987),  the 
relative  risk  for  lymphatic  and 
hematopoietic  cancer  was  revised  to  2.4. 

In  a  retrospective  cohort  mortality 
study,  Meinhardt  et  al.  (1982)  identified 
five  deaths  fi-om  leukemia  and 
aleukemia  (1.8  expected,  SMR  =  278] 
among  600  workers  in  a  synthetic  rubber 
manufacturing  facility.  Workers  at  this 
plant  had  been  exposed  to  styrene  (and 
butadiene)  for  at  least  6  months:  the 
mean  concentration  of  styrene  at  the 
plant  was  0.94  ppm.  Because  ol  the 
concurrent  exposure  to  butadiene 
reported  among  the  study  cohort,  these 
studies  can  be  said  to  support  but  not 
conclusively  to  prove  that  exposure  to 
styrene  is  associated  with  an  elevated 
risk  in  workers  of  hematopoietic  cancer 
and  leukemia. 

In  a  studjrsponsond  by  the  Chemical 
Manufacturers  Association  (Dow  1978, 
as  cited  in  EPA  1987]^  male  and  female 
Sprague-Dawley  rats  were  exposed  to 
styrene  vapor  at  concentrations  of  600  to 
1200  ppm.  6  hours  per  day,  5  days  per 
week,  for  18  or  20  months.  The  higher 
exposure  level  was  reduced  to  lOOO  ppm 
after  the  fint  2  months  of  exposure 
because  of  excessively  reduced  weight 
in  the  male  rata.  A  statistically 
significant  increased  incidence  of 
mammary  tumors  vras  reported  in  low- 
dose  female  rats  (7  of  87)  compared  with 
controls  (1  of  85);  no  mcrease  in 
mammary  tumors  was  reported  among 
high-dose  female  rats.  The  authors 
questioned  the  significance  of  this 
response,  sawe  hlstimcal  control 
animals  from  the  samo  laboratory 
showed  a  higher  background  incidence 
of  mammary  tusuB»<hHi  the  controls 
used  in  this  study. 

An  increased  incidence  of  leukemia 
and  lymphosarcoma  was  also  observed 
in  both  low-dose  and  high-dose  females; 
both  e}q>eiteentd  youps  exhibited  the 
same  inddence  (6  of  86).  compared  with 
1  of  85  in  the  controls.  Although  the 


\ 


increased  mcidence  was  not  statistically 
significant  compared  with  the  hiddence 
in  concurrent  controls,  fee  increase  was 
highly  significant  compared  with 
historical  oontrol  rates.  The  tumor 
response  in  male  rats  was  confounded 
by  excessive  non-tieatraent-re(ated 
mortality. 

In  a  1979  NCI  study.  »s)e  and  female 
B6C3F1  mice  and  Fischer  344  rats  were 
treated  by  gavage  5  days  per  week  for 
78  weeks  (hiw-dose  tat  groups  were 
treated  for  103  weeks).  The  study  was 
terminated  at.  91  weeks  for  mice  and  104 
to  105  weeks  for  rats.  Dose-related 
increases  in  alveolar/bronchiolar 
adenomas  and  carcinomas  were 
obsoved  only  in  the  low-dose  (150  mg/ 
kg)  and  high-dose  (300  mg/k^  male 
mice;  the  inddence  of  tumors  for  vehicle 
controls,  low  dose,  and  high-dose  male 


mice  was  0/20. 6/44,  and  9/43. 
respectively.  Although  (he  historical 
inddence  of  tumors  among  untreated 
controls  was  12  percent  (32/271).  the 
historical  incidence  of  vehicle  controls 
was  0/40. 

Quantitative  Risk  Assessment  for 
Styrene.  OSHA  assessed  the  excess 
cancer  risk  assodated  with  45  years  of 
occupational  exposure  to  styrene  using 
both  the  NCI  (1979]  male  mouse  lung 
tumor  response  and  the  Dow  (1978) 
female  rat  leukemia /lymphosarcoma 
response.  Risk  estimates  derived  usnig 
the  multistage  model  and  tlw  NCI  data 
set  yielded  estimated  excess  cancer 
deaths  of  280  or  150  per  IJOBO  enqiloyees 
exposed  to  100  ppm  or  50  ppn  over  their 
woiidng  lifetimes,  respectively  (95 
percent  upper-bound  estimates  were  460 
or  220  per  UXM,  respectively).  However, 


the  daily  doses  associated  with  45  years 
of  occupational  exposure  to  100  ppm  or 
50  ppm  styrene  are  well  above  the  daily 
dose  administered  to  the  high-dose 
group  of  mice  in  the  NCI  gavage  study, 
wfaidi  places  the  estimated  human 
doses  outside  the  linear  range  of  the 
model.  As  a  consequence,  the  NCI 
gavage  study  is  not  suited  to  estimating 
risk  in  the  range  of  exposure 
represented  by  the  current  and  proposed 
limits  for  diis  substance. 

Because  the  daily  human  doses 
corresponding  to  45  years  of  exposure  to 
100  ppm  or  50  ppm  styrene  in  the  Dow 
(1978)  study  are  well  below  the  daily 
doses  adm^stered  to  the  female  rats, 
these  data  can  be  used  as  die  basis  for  a 
quantitative  risk  assessment.  The  risk 
estimates  based  on  this  study  are 
presented  in  Table  C15-6. 


TABLE  CI 5-6. 


Multistage  Model  Estimates  of  Cancer  Risk  Associated 
With  Working  Lifetime  Exposure  to  Styrene* 


Exposure 

Level 


Excess  Cancer  Deaths  per  1 .000  Workers 
'mL£  OCL 


SO  ppm 
100  ppnil> 


9.5 
19.0 


33 


*  Based  on  1978  Dow  study  sponsored  by  the  Chemical  Manufacturers  Association. 

a  Proposed  OSHA  PEL-  ^ 

*»  Current  OSHA  PEL.   ' 

ML£  =  Maximum  likelihood  estimate  of  risk. 

UCL  ^   9S  percent  upper  confidence  limit  on  maximum  likelihood  estimate  of  risk. 


Styrene  has  been  shown  to  be 
carcinogemc  in  two  spedes  of  animals 
and  by  two  routes  gf  administration. 
Hunan  studies  also  implicate  styrene  as 
a  potential  homan  carcinogen,  but  these 
studies  are  oonfaimded  fay  cOncnnent 
exposure  to  butadiene  in  the  cohorts 
studied.  However,  it  is  noteworthy  that 
the  excess  cancers  that  have  been  found 
in  workers  exposed  to  styrenebutadiene 
(hematopietic  cancer  and  leukemia) 
involve  the  same  tumor  site  affected  in 
rats  exposed  to  styrene  by  inhalation. 

OSHA's  quantitative  risk  assessment 
based  on  the  rat  inhalation  study 
indicates  that  an  excess  of  19  cancer 
deaths  will  occur  among  1.000 
employees  exposed  to  the  current  PEL  of 
100  ppm  styrene  for  45  years:  clearly, 


this  represents  a  si^uficant  risk. 
Reductioa  of  the  PEL  to  SO  ppm  win 
reduce  tins  significant  risk  substantially: 
the  redaction  fiora  100  to  50  ppm 
reduces  the  risk  existing  at  the  current 
PEL  by  50  percent.  Therefore,  OSHA 
proposes  to  revise  its  existmg  PEL  for 
styrene  to  50  ppm  as  an  8-hour  TWA; 
OSHA  also  proposes  to  supplement  the 
TWA-4»EL  witii  a  100-ppm  15-minute 
STEL  to  ensure  that  workplace 
exposures  are  maintained  under  good 
industrial  hygiene  control.  OSHA  is 
proposing  the  50-ppm  limit  as  an  interim 
measure.  As  future  priorities  permit  the 
Agency  will  consider  additional 
rulemaking  for  this  potent  occupational 
carcinogen,  at  which  time  OSHA  will 


investigate  whether  it  is  feasible  to 
reduce  exposures  further. 

o-TOLUIDINE 

CAS:  a5-nS3-4:  Chemical  Formula: 

CH)C(H«NH3 
H.S.  No.  1399 

OSHA's  current  8-hour  TWA  for  o- 
toluidine  is  5  ppm.  The  ACGIH  identifies 
b-toiuidine  as  a  suspected  human 
carcinogen  and  has  accordingly  placed 
it  in  die  A2  category  (ACGIH  1986,  p. 
586).  The  ACGIH  has  a  TLV-TWA  of  2 
ppm,  with  a  skin  notation,  for  this 
substance.  The  International  Agency  for 
Research  on  Cancer  (LARC  1982) 
classifies  o-toluidine  as  a  probable 
carcinogen  (category  2A]  based  on 
sufficient  evidence  of  its  carcinogenicity 
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in  rats  and  mice  following  oral 
administration  (lARC  1982).  lARC 
judged  the  human  evidence  inadequate 
to  establish  o-toluidine's  carcinogenicity 
in  human  tests. 

o-Toluidine  is  mutagenic  in  short-term 
tests,  inducing  sister  chromatid 
exchanges  and  unscheduled  DNA 
synthesis  in  mammalian  cells  in  vitro 
and  chromosomal  anomalies  in  yeast,  o- 
Toluidine  was  negative  in  the 
micronucleus  test  in  mice  in  vivo,  but 
induced  cell  transformations  in  the  BHK 
(baby  hamster  kidney)  assay.  lARC 
considers  these  data  to  be  sufficient 
evidence  of  o-toluidine's  activity  in 
short-term  tests  (lARC  1982). 

There  are  a  number  of  studies  that 
report  an  excess  of  bladder  tumors  in 
dyestuff  workers  exposed  to  o-toluidine 
and  other  chemicals;  however,  there  are 
no  studies  that  examine  a  population  of 
workers  exposed  to  o-toluidine  alone. 
Woricers  exposed  to  toluene,  o- 
nitrotoluene,  o-toluidine.  and  4,4 
methylene  bis  (2-methylaniline)  in 
manufacturing  were  observed  to  have 
an  excess  of  bladder  tumors.  However, 
the  concurrent  exposures  of  these 
workers  to  these  other  potential 
cardnogens  make  these  data 
inappropriate  for  use  in  the  quantitative 
assessment  of  o-toluidine's  carcinogenic 
risk  in  human  populations.  A  few 
reports  of  bladder  tumors  in  persons 
exposed  primarily  to  o-toluidine  have 
been  reported,  but  insufficient  follow-up 
time  and  incomplete  data  have 
prevented  the  establishment  of  a  clear 
quantitative  association  between  o- 
toluidine  exposiu«  and  cancer  in 
humans.  For  this  reason,  lARC  considers 
the  data  from  human  studies  inadequate 
to  establish  an  association  between 
exposure  to  o-toluidine  and  cancer 
(lARC  1982). 

o-Toluidine  has  been  determined  to  be 
carcinogenic  in  rats  and  mice  following 
oral  administration.  In  rats,  statistically 
significant  increases  in  subcutaneous 
fibromas,  fibrosarcomas,  and  cancers  of 
the  urinary  bladder  have  been  reported. 
Studies  in  mice  have  resulted  in 
statistically  significant  increases  in 
hemangiosarcomas  and  hepatocellular 
carcinomas. 


The  National  Cancer  Institute  (NCI 
1979)  conducted  long-term 
carcinogenicity  studies  with  o-toluidine 
in  rats  and  mice.  Both  of  these  studies 
were  positive  for  carcinogenicity.  The 
mouse  study  used  groups  of  50  female 
and  50  male  B6C3F1  mice  fed  o-toluidine 
hydrochloride  in  the  diet  at  levels  of 
1000  ppm  or  3000  ppm  for  102  to  103 
weeks.  There  was  no  excess  mortality  in 
the  tested  animals.  At  the  3000-ppm 
dose  level,  there  was  a  statistically 
significant  increase  in 
hemangiosarcomas  at  all  sites  in  males 
and  a  statistically  significant  increase  in 
hepatocellular  carcinomas  and 
adenomas  in  females. 

The  National  Cancer  Institute  also 
conducted  a  2-year  feeding  study  with 
50  male  and  50  female  Fischer  344  rats. 
There  was  a  dose-related  trend  in 
mortality  (which  was  not  caused  by 
cancer);  all  the  males  in  the  high-dose 
group  died  by  100  weeks.  However,  the 
females  at  both  dose  levels  were 
observed  to  have  significant  increases  in 
transitional-cell  carcinomas  or 
papillomas  of  the  urinary  bladder,  and 
the  high-dose  females  developed 
fibroadenomas  of  the  mammary  gland. 
The  males  at  both  dose  levels  showed 
significant  increases  in  fibromas  of  the 
subcutaneous  tissue  and  mesotheliomas 
in  multiple  organs  (NCI  1979).  The  high 
mortality  in  the  males  complicates  the 
interpretation  of  these  latter  findings. 

Weisburger  et  al.  (1978)  reported 
positive  findings  for  o-toluidine  in  long- 
term  feeding  studies  in  rats  and  mice. 
The  study  in  rats  was  conducted  with 
two  groups  of  25  male  CD  rats  fed  o- 
toluidine  in  the  diet  via  one  of  two 
regimens:  8000  ppm  for  3  months  and 
then  4000  ppm  for  an  additional  15 
months;  or  16,000  ppm  for  3  months  and 
then  8000  ppm  for  an  additional  15 
months.  Statistically  significant 
increases  in  the  incidence  of 
subcutaneous  fibromas  and 
fibrosarcomas  were  observed  in  both 
dose  groups.  In  addition,  there  was  a 
non-statistically  significant  increase  in 
the  incidence  of  transitional-cell 
carcinomas  of  the  urinary  bladder  in 
these  animals. 

Weisburger  et  al.  (1978)  also  reported 
the  results  of  a  long-term  study  in  mice. 


Groups  of  25  male  and  25  female  CD-I 
mice  were  fed  diets  containing  o- 
toluidine  at  two  dose  levels:  16.000  ppm 
for  3  months  and  then  8000  ppm  for  an 
additional  15  months;  or  32,000  ppm  for 
3  months  and  then  8000  ppm  for  an  . 
additional  15  months.  There  was  a 
statistically  significant,  dose-related 
increase  in  the  incidences  of  vascular 
tumors  (hemangiosarcomas  and 
hemangiomas  of  the  abdominal  viscera) 
in  both  sexes  of  treated  mice,  compared 
with  results  in  control  mice. 

Risk  estimate  for  o-toluidine.  Four  of 
these  carcinogenicity  studies  of  o- 
toluidine  have  yielded  sufficient  and 
adequate  data  for  quantitative  risk 
estimation:  The  two  NCI  studies  (NCI 
1978)  and  the  two  Weisburger  et  al. 
(1978)  studies.  OSHA  has  used  the  NCI 
study  in  rats  as  the  basis  for  its 
quantitative  risk  assessment  because  it 
provides  the  most  appropriate  data. 
Table  C15-7  presents  the  Maximiun 
Likelihood  Estimates  (MLE)  of  excess 
deaths  per  1,000  employees  predicted  to 
result  fi-om  exposure  to  o-toluidine  at 
the  current  OSHA  PEL  of  5  ppm  and  at 
the  proposed  PEL  of  2  ppm.  These  data 
were  calculated  using  a  multistage 
model,  GLOBAL83. 

Table  C15-7  shows  an  excess  MLE 
estimate  of  risk  of  1.4  per  10,000  workers 
exposed  over  their  working  lifetimes  at 
the  current  PEL  This  risk  would  be 
reduced  to  0.5  per  10,000  exposed 
workers  after  promulgation  of  the 
proposed  limit  of  2  ppm.  This  level  of 
risk  is  lower  than  the  levels  OSHA  has 
regulated  for  some  carcinogens,  such  as 
ethylene  oxide,  arsenic,  and  benzene. 
However,  this  risk  is  approximately  the 
same  as  that  associated  with  exposure 
to  formaldehyde;  in  the  case  of 
formaldehyde,  OSHA  considered  a 
reduction  in  exposure  of  approximately 
this  amount  to  be  appropriate  (see  the 
discussion  at  52  FR  46211-37,  December 
4. 1987).  Based  on  that  analysis,  OSHA 
preliminarily  concludes  that  the 
significant  risk  of  carcinogenicity  to 
which  workers  are  currently  exposed  at 
the  existing  PEL  would  be  substantially 
reduced  by  promulgation  of  the 
proposed  PEL 


TABLE  CI  5-7. 

Multistage  Model  Estimates  of 
with  Working  Lifetime  Exposure 

Cancer  Risk  Associated 
to  o-Toluidine 

Exposure 
Level 

' 

Excess  Cancer 
MLE 

Deaths  per  1.000  Workers 
UCL 

5  ppm^ 
2  ppm*^ 

• 

0.137 
0.055 

1.6 
0.64 

3  Current  OSHA  PEL. 
b  Proposed  OSHA  PEL. 

MLE  -  Maximum  likelihood  estimate  of  risk. 
UCL  «  Upper  bouml  (95  percent)  confidence 
of  risk. 


limit  on  maximum  likelihood  estimate 


p-TOLUIDINE 

CAS:  106-49-0;  Chemical  Fonnula: 

CH^H«NI^ 
H.S.  No.  1400 

OSHA  has  no  current  PEL  in  p- 
loluidine.  The  ACGIH  considers  this 
Sttbstaace  a  suspected  human 
carcinogen  and  beg  given  it  a 
ciaasificatiaB  of  A2  (AOGffl  198^  mi  a 
TLV-TWA  of  2  pfWL  Tlure  is  mfficient 
nifimrr  fnr  thr  rnrringgrnr  lii  of  p 
toluidine  in  experimental  *«iw*n*T:  diere 
is  no  human  epidenialagical  evidence. 

One  sludy  investtgates  the 
carcinogenic  potential  of  liletime 
exposure  to  p-toliadine  in  experimental 
aninuds  (Weisbuigra'  et  aL  1978).  Male 
and  female  ndoe  were  exposed  to  p- 
toluidine  in  die  diet  for  a  total  of  18 
mondis.  Doing  die  fkst  6  raondis  of  (be 
experiment,  mice  were  exposed  to  1000 
and  aoeo  mg  p-tolmdine/l^  ^et.  As  a 
result  <rf  die  wei^t  loss  diat  occurred  in 


mice  exposed  to  the  2000  mg/kg  diet 
dose,  the  concentrations  of  p-toluidine 
were  reduced  to  500  and  1000  mg/kg  diet 
during  the  last  12  months  of  exposure. 
The  rate  of  food  consumption  by  die 
animals  was  not  reported  and  was 
asstined  to  be  3  g/dajr.  Tlnis,  dw 
average  doses  of  p-t<duidme  received 
during  the  IS^Bonlii  exposure  were 
calculated  to  be  A)  and  IflO  mg/kg  body 
weight  per  day  (Weisburger  et  al.  1976}. 

For  both  the  low  and  high  dietary 
doses  of  p-tohddine,  a  significant 
increase  in  die  incidence  of  hepatomas 
was  observed.  The  incidence  of  ttunors 
in  the  control,  80,  and  160  mg/kg/day 
groups  were  3/38, 10/38,  and  12/35, 
respectively.  The  same  study 
(Weisbuiger  et  al  1976]  showed 
negative  results  in  male  rats  exposed  to 
two  doses  of  p-toluidine  in  the  diet  for 
18  moodis  (1000  and  2000  mg/kg  diet). 


Risk  estimate  for  p-toluidine.  To 
assess  the  quantitative  risk  of  p- 
toluidine's  carcinogenicity,  OSHA  used 
the  Weisbui^er  et  aL  (1076)  data  which, 
despite  some  limitaticpB.  eg.,  rhang^t  in 
.  dose  levels  during  the  experiment  and 
the  absence  of  data  oonceniing  the 
amount  of  food  animals  consuraed- 
duriag  the  expouite  pniod,  were 
considered  adequate  for  risk  assessment 
purposes. 

The  maximum  Ukeiibood  estimates 
(MLE)  of  excess  caooets  per  IjOOO 
woilLers  over  an  oocspatianal  lifetinie 
and  the  95  percent  upper-bound 
estimates  were  obtained  by  using  a 
linearized  multistage  model 
(GL0BALB3).  lliese  vahiea  are 
summarized  is  Table  015-6.  This  table 
shows  the  number  of  cancer  deaths 
potentially  associated  with  working 
lifetime  exposiue  to  20,  S,  or  2  ppm  p- 
toiuidine. 
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TABLE  C15-8.  Multistage  Model  Estimates  of  Cancer  Risk  Associated 
with  V^orlcing  Lifetime  Exposure  to  p-loluidine 


lABIt  Clb  9. 


Incidence  of  AngiosarcomdS  in  Control 
and  Vinyl  Bromide  Kxposed  Rats 


Excess  Cancer  Deaths  per  1.000  Workers 


Exposure 
Level 


MLE 


UCL 


3  Proposed  OSHA  PEL. 

MLE  ^  Maximum  likelihood  estimate  of  risk. 

UCL  -  Upper  bound  (95  percent)  confidence  limit  on  maximum  likelihood  estimate 
of  risk. 


091A  preliminarily  concludes,  as 
Table  C15-8  shows,  that  workers 
exposed  to  p-toluidine,  which  is 
currently  not  regulated  by  OSHA,  are  at 
significant  risk  of^developing 
hepatomas.  For  example,  the  MLE  at  20 
ppm  is  112  excess  cancer  deaths  per 
1.000  workers  exposed  over  a  working 
lifetime.  Promulgating  the  proposed  PEL 
of  2  ppm  will  substantially  reduce  this 
signdicant  risk.  According  to  this 
scenario,  a  90-percent  reduction  in 
excess  cancer  deaths  would  be  achieved 
by  establishing  the  2-ppm  limit.  The 
risks  existing  at  the  present  uncontrolled 
level  are  clearly  significant  and  have 
been  determined  to  be  so  in  several 
previous  OSHA  rulemakings.  OSHA  is 
proposing  a  2-ppm  limit  as  an  interim 
measure.  As  future  priorities  permit,  the 
Agency  will  consider  additional 
rulemaking  to  investigate  whether  it  is 
feasible  and  appropriate  to  reduce 
exposures  further. 

VINYL  BROMIDE 

CAS:  5g3-«0-2:  Chemical  Formula:  CiHiBr 

RS.142S 

OSHA  has  no  current  PEL  for  vinyl 
bromide.  The  ACGIH  has  established  an 


8-hour  TWA  of  5  ppm  for  this  substance; 
NIOSH  has  no  REL  for  vinyl  bromide. 
The  ACGIH  places  vinyl  bromide  on  its 
A2  list  of  industrial  substances 
suspected  of  having  carcinogenic 
potential  in  humans.  Vinyl  bromide  is 
used  as  an  intermediate  in  organic 
synthesis  and  in  the  manufacture  of 
polymers,  copolymers,  and  fiame 
retardants.  Its  principal  use  is  as  a  flame 
retardant. 

Henschler  and  Hoos  (1982)  believe 
that  vinyl  brpmide  undergoes  the  same 
mechanism  of  biotransformation  as  its 
structural  analog,  vinyl  chloride,  a 
recognized  human  carcinogen  that  has 
been  regulated  by  OSHA  in  a  section 
6(b)  rulemaking.  The  microsomal 
oxidation  of  vinyl  bromide  leads  to 
epoxide  formation,  which  results,  in 
turn,  in  the  formation  of  a  reactive 
intermediate.  This  intermediate  has  the 
potential  to  form  covalent  bonds  with 
DNA  to  produce  a  mutagenic  response. 
Vinyl  bromide  has  been  reported  to  be 
mutagenic  in  Salmonella  typhimurium 
and  tradescantia  (lARC  1979;  NIOSH/ 
OSHA  1978). 

No  epidemiological  studies  have  been 
conducted  on  populations  exposed  to 


vinyl  bromide.  Benyaet  aL  (1982) 
reported  a  positive  carcinogenic 
response  in  an  inhalation  study  of  rats 
exposed  to  vinyl  bromide  vapor,  this 
study  is  important  because  inhalation  is 
a  major  mode  of  occupational  exposure. 
The  results  of  the  Van  Duuren  (1977)    ' 
study  were  equivocal  (describc^d  below), 
in  that  female  Swiss  albino  mice  were 
exposed  dermally  or  by  subcutaneous 
injection  either  to  vinyl  bromide  in 
acetime  or  to  polymerized  vinyl  bromide 
in  an  aqueous  latex  solution. 

Benya  et  al.  (1982)  exposed  male  and 
female  Sprague-Dawley  rats  to  0, 9.7,  52, 
247,  or  1.235  ppm  vinyl  bromide  by 
inhalation  for  6  hours  daily.  5  days  per 
week,  for  2  years.  The  incidence  of 
angiosarcomas,  primarily  of  the  liver, 
was  found  to  be  statistically  si^iificant 
in  all  dose  groups  tested  except  controls. 
The  combined  incidences  of  hepatic 
angiosarcomas  in  the  treated  male  and 
female  rates  were  1/288, 17/240, 86/24a 
122/240.  and  84/240  for  their  respective 
dose  levels.  One  control  female  rat 
developed  an  hepatic  angiosarcoma. 
Table  C15-9  summarizes  the  incidence 
of  angiosarcoma  in  control  and  treated 
rats. 


Exposure 
level 

Males 

Females 

No 

.  of 

No.  with 

No 

of 

No.  wi 

th 

Group 

(ppm) 

animals 

angiosarcoma 

P 

animals 

angiosarcoma 

P 

» 

1 

Control 

144 

•      0 

— 

- 

144 

1 

• 

2 

TO 

120 

7 

<0. 

025 

120 

10 

<0.01 

3 

50 

120 

36 

<0. 

001 

120 

50 

<0. 

001 

4. 

250 

120 

61 

<0 

001 

120 

61 

<0 

001 

5 

1250 

120 

43 

<0 

001 

120 

41 

<0 

001 

Source:     Benya  et  al.   (1982) 


Van  Duuren  injected  a  group  of  female 
IC3l/Ha  Swiss  mice  once  weekly  for  48 
weeks  with  0.05  ml  of  commercial 
polymerized  vinyl  bromide  aqueous 
latex  suspension;  the  animals  were 
observed  for  420  days.  Nineteen  of  the 
30  mice  developed  sarcomas  at  the  site 
of  injection.  Animals  in  a  positive 
contiol  group  that  had  been  injected 
with  b-propriolactone  (0.3  mg/.05  ml 
trioctanoin]  developed  18  sarcomas  and 
3  squamous  cell  carcinomas  (in  30  mice). 
No  tumors  developed  in  untreated 
controls  or  in  controls  injected  with 
trioctanoin,  an  organic  solvent,  alone 
(Van  Duuren  1977). 

In  another  injection  study  by  the  same 
author,  a  group  of  female  IRC/Ha  Swiss 
mice  were  treated  with  25  mg  vinyl 
bromide  per  animal  in  0.05  ml 
trioctanoin  once'  weekly  for  48  weeks. 
The  mice  were  observed  for  420  days. 
One  control  group  was  given  a  weekly 
injection  of  trioctanoin  alone  and  the 
other  control  group  was  untreated.  No 
local  tumors  were  seen  in  any  of  the  test 
groups,  although  pathological 
examination  of  the  animals  appears  to 
have  been  incomplete  (Van  Duuren 
1977). 

Applicatidn  of  vinyl  bromide  to  the 
skin  of  female  ICR/Ha  Swiss  mice  at  a 
dose  of  IS  mg  per  animal  administered 
in  0.1  ml  of  acetone  3  times  weekly  for 
420  days  resulted  in  no  tumors.  When 
this  solution  was  applied  once  and  was 


followed  by  an  application  of  phorbol 
myristyl  acetate  (PMA)  3  times  weekly. 
1  of  30  mice  developed  a  skin  papilloma 
at  412  days,  one  control  treated  with 
PMA  developed  a  tumor  after  44  days, 
and  no  untreated  controls  developed 
tumors  (Van  Duuren  1977). 

In  another  dermal  study,  a  dose  of  0.1 
ml  of  polymerized  vinyl  bromide  in  an 
aqueous  latex  suspension  was  applied  3 
times  weekly  to  the  skin  of  female  ICR/ 
Ha  Swiss  mice  for  420  days.  No  skin 
tumors  developed,  when  this  solution 
was  applied  once.  f9llowed  by  an 
appUcation  of  PMA  3  times  weekly,  1  of 
30  mice  developed  a  skin  timior  at  175 
days.  No  untreated  controls  developed 
skin  tumors  (Van  Duuren  1977). 

Risk  estimate  for  vinyl  bromide.  The 
Benya  et  al.  (1982)  study  was  a  well- 
designed  and  conducted  study  that 
yielded  sufficient  information  for 
quantitative  risk  estimation.  The  route 
of  administration  used  in  the  study, 
inhalation,  is  directly  applicable  to 
occupational  exposure,  and  the 
incidence  of  hepatic  angiosarcoma  was 
significant.  Angiosarcoma  is  a  rare  and 
malignant  neoplasm  that  has  a  very  low 
background  incidence  in  animals  and 
humans.  Therefore,  its  appearance  in  the 
exposed  rats  supports  the  premise  that 
vinyl  bromide  is  potentially 
carcinogenic  in  humans.  Also,  it  is  the 
same  tumor  that  is  associated  with  the 
exposure  of  workers  and  animals  to 


vinyl  chloride,  a  recognized  human 
carcinogen  and  a  compound  whose 
structure  is  similar  to  that  of  vinyl 
bromide. 

To  estimate  excess  cancer  risk  over 
background  incidence  for  a  chemical, 
experimental  data  (experimental  doses 
and  corresponding  responses)  are  used 
to  define  various  parameters  of  an 
assumed  response  model.  At  low  doses, 
the  slope  of  this  dose-response  curve  is 
referred  to  as  qi.  The  95  percent  upper- 
bound  confidence  limit  for  this  slope  is 
referred  to  as  qi*  or  the  chemical's 
potency,  qi  and  qi*  are  then  used  to 
determine  the  respective  maximum 
likeUhood  estimate  (MLE)  of  risk  and 
the  95  percent  upper-bound  confidence 
limit  (UCL)  on  risk  associated  with  a 
given  lifetime  occupational  exposure.  A 
non-threshold,  linearized  multistage 
model  (GLOBAL83)  was  chosen  to 
estimate  the  risk  potentially  associated 
with  exposure  to  vinyl  bromide  because 
the  scientific  rationale  for  this  model  is 
biologically  the  most  plausible. 
Additionally,  the  choice  of  a  non- 
threshold  model  is  consistent  with 
current  methodologies  when  positive 
mutagenicity  data  are  available  (EPA 
1984). 

To  choose  the  appropriate  data  «et  to 
use  with  the  model  the  most  sensitive 
species  and  sex  are  chosen.  In  the  case 
of  vinyl  bromide,  both  male  and  fem.3ie 
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rats  responded  equally,  and  data  from 
the  two  groups  were  therefore  combined 
by  calculating  the  geometric  means  of 
the  risk  estimates  derived  from  the  male 
and  female  response  data  (Anderson 
1983).  The  high-dose  data  for  each  test 
group  were  ch-opped,  since  their 
inclusion  makes  the  dose-response      j 
curve  non-monotonic  and  precludes 
proper  fitting  of  the  linearized 
multistage  risk  model  (EPA  1984). 

Since  cancer  risk  modehng  assumes 
lifetime  exposure,  adjustments  were 
made  to  fit  the  animal  data  to  this 
criterion.  The  adjustments  made  for  the 
data  in  Benya  et  al.  (1982)  were: 
Multiplying  dose  by  5/7  to  adjitst  for 
days  of  exposure  per  week  and  by  6/24 
to  adjust  for  hours  of  exposure  per  day. 
These  adjusted  doses  were  then 
changed  to  human  equivalent  doses. 

Three  hypothetical  occupational 
exposure  limits,  5  ppm,  20  ppm.  and  250 
ppm,  were  used  to  calculate  the 


TABLE  C15-10. 


maximum  likelihood  estimates  of  risk  of 
developing  angiosarcoma  of  the  liver. 
Five  ppm  has  been  the  ACGIH  limit 
since  1978.  Twenty  ppm  was  chosen  as 
an  intermediate  exposure  level,  and  250 
ppm  was  the  exposure  level  before  the 
ACGIH  reduced  it  in  1978.  These 
occupational  dose  levels  were  also 
adjusted  for  lifetime  exposure.  The 
adjustments  made  were:  multiplying 
dose  by  5/7  to  adjust  for  days  worked 
per  week,  by  50/52  to  adjust  for 
vacation  time,  by  8/24  to  adjust  for 
hours  of  exposure  per  day.  and  by  45/70 
to  adjust  for  work  years  per  lifetime. 
Because  inhalation  is  the  primary 
route  of  exposure  to  vinyl  bromide  in 
occupational  settings,  the  occupational 
dose  was  calculated  assiuning  that  air 
intake  in  humans  is  20  m'  per  24-hour 
day  (Anderson  1983).  The  fraction  of 
vinyl  bromide  absorbed  was  assumed  to 
be  100  percent,  because  no  absorption 
rate  data  were  available  for  vinyl 


bromide.  Because  the  log  p  (lipid 
solubility)  value  for  vinyl  bromide  (1.52) 
is  similar  to  that  of  vinyl  chloride  (1.38). 
OSHA  assumed  that  the  absorption 
rates  of  these  two  compounds  would 
also  be  similar.  The  absorption  rate  for 
vinyl  chloride  used  in  risk  estimations  is 
assumed  to  be  100  percent  (IRIS  1988). 
The  MLE  shown  in  Table  C15-10  for 
an  occupational  exposure  to  250  ppm  is 
0.87.  or  87  percent.  According  to  the 
linearized  multistage  risk  model,  870  of 
1,000  workers  exposed  over  their 
working  lifetimes  to  vinyl  bromide  at 
250  ppm  are  at  risk  of  developing 
angiosarcoma.  The  MLE  for  an 
occupational  exposure  to  5  ppm  of  vinyl 
broniide  is  0.04;  this  indicates  that,  at 
the  proposed  PEL.  40  workers  per  1,000 
exposed  to  this  substance  over  their 
occupational  lifetimes  are  at  risk  of 
developing  angiosarcoma. 
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Multistage  Model  Estimates  of  Cancer  Risk 
Associated  with  Lifetifne  Exposure  to  Vinyl  Bromide 


Exposure 
Level  1 


Excess  Cancer  Deaths  per  1.000  Workers 
MUa  UCL^ 


5  ppm^ 

20  ppm*^ 

250  ppnif' 


48 
155 
870 


48 
180 
930 


•^  Geometric  mean  of  male  and  female  rats. 

b  Proposed  OSHA  PEL. 

^  Intermediate  exposure  level. 

d  ACGIH  limit  l)€fore  1976. 

MLE  ^  Maximum  likelihood  estimate  of  risk. 

UCL  ^  95  percent  upper  confidence   limit  on  maximum  likelihood  estimate  on  risk, 


Table  C15-10  shows  that  workws 
exposed  to  tins  substance,  which  is 
currently  not  regulated  by  OSHA,  are 
clearly  at  significant  risk  of  developing 
hepatic  angiosarcomas,  the  same  rare 
type  of  tumor  associated  with  e;q)osure 
to  vinyl  diloride,  a  structurally  similar 
substance.  Promulgating  the  proposed 
PEL  of9  ppm  win  not  eliminate  this 
significaRt  risk,  because,  as  Table  Cl5- 
10  shows,  the  upper-bound  estimate  of 


residual  rM(  at  5  ppm  is  48  excess 
deaths  per  1,080  exposed  woricers.  Thus, 
residual  risk  at  5  ppm  is  clearly 
significant.  OSHA  is  proposing  the  5 
ppm  limit  as  an  interim  measure;  as 
future  priorities  permit,  the  Agency  will 
consider  additional  rulemaking  for  this 
potent  occupational  cardaogen.  At  (he 
present  time.  OSHA  preliauaarily 
concludes  thai  establishiag  a  PEL  of  5 
ppm  win  substantially  reduce  the 


significant  risk  potentially  associated 
with  exposure  at  the  uncontrolled  levels 
possible  in  the  absence  of  an  OSHA 
limit  for  this  substance. 

VINYL  CYCLOHEXENE  DIOXIDE 

CAS:  106-87-6:  Chemical  Formula:  CJiuOi 

H.S.  No.  1426 

OSHA  has  no  PEL  lor  idaj^ 
cyclohexene  dioxide  jVCOi  and  NK)SH 
has  no  REL  for  this  sulMtance.  The 
ACGIH  classifies  VCD  as  a  suspected 


human  carcinogen  (A2)  and 
recommends  a  TLV-TWA  of  10  ppni  for 
it.  Vinyl  cyclohexene  dioxide  is  a 
colorless  liquid  used  as  a  chemical 
intermediate  and  as  a  monomer  in  the 
manufacture  of  polyglycols  containing 
unreacted  epoxy  groups  (Hine  et  al. 
1981).  It  is  also  used  as  a  reactive  diluent 
for  other  diepoxides  and  certain  epoxy 
resins  (lARC  1976). 

Turchi  et  al.  (1981)  assayed  the 
mutagenicity  of  VCD  and  several  other 
epoxides  using  the  TAlOO  strain  of  5. 
typhimurium  and  V79  Chinese  hamster 
cells;  these  authors  also  investigated  the 
alkylating  properties  of  these  chemicals. 
VCD  tested  positively  in  the  S. 
typhimurium  test  (point  mutation)  and 
in  the  V79  Chinese  hamster  cell  test 
(both  point  mutation  and  chromosome 
aberration)  and  had  an  intermediate 
alkylating  capacity  relative  to  other 
epoxide  compounds  tested. 

There  are  no  data  concerning  the 
adverse  health  ejects  of  VCD  in 
humans.  There  are  no  reports  as  a  result 
of  industrial  experience  that  reveal 
carcinogenic  effects  in  workers  caused 
by  VCD  exposure  (ACGIH  1986). 

Four  studies  have  reported  the 
development  of  skin  tumors  in  mice 
exposed  dermally  to  VCD  (Hendry  et  al. 
1951;  Kotkin  and  Falk  1963;  Weil  et  al. 
1963;  and  Van  Duuren  et  al.  1963).  Th'e 
study  of  Van  Duuren  et  al.  (1963) 
included  controls  and  is  thus 
particularly  well  suited  for  an 
evaluation  of  VCD's  carcinogenic 
potential. 

These  authors  painted  30  male  Swiss 
ICR/Ha  mice  with  0.1  ml  of  a  lO-percent 
solution  of  VCD  in  benzene  three  times 
per  week  (approximately  100  mg  of 
solution  per  application).  Two  negative 
controls  were  used;  one  set  of  150  mice 
was  treated  with  benzene  alone  and 
another  set  of  207  mice  was  not  treated 
with  anything.  Fourteen  of  the  30  VCD- 
treated  mice  developed  skin  tumors 
after  an  undefined  length  of  time  (mean 
survival  time  was  326  days).  The 
incidences  of  skin  tumors  in  the  controls 
were  11/150  and  13/207  for  the  benzene- 
treated  and  untreated  mice, 
respectively.  The  incidence  of  skin 
tumors  in  the  VCD-treated  mice  was 
significantly  greater  than  the  incidence 
observed  in  either  of  the  controls  (Van 
Duuren  et  al.  1981). 

The  study  of  Van  Duuren  et  al.  (1963) 
demonstrates  the  carcinogenicity  of 
VCD  in  experimental  animals.  OSHA 
considered  the  possibility  of  conducting 
a  quantitative  risk  assessment  VCD,  and 
the  Agency  preliminarily  concluded  that 
the  dose-response  data  in  this  study  are 
unsuitable  for  quantitative  risk 
assessment  purposes  because  the  VCD 
was  administered  in  a  solution  of 


benzene,  which  is  itself  regulated  as  a 
carcinogen  and  classified  as  such  by 
several  authorities  (L\RC.  NTP.  NIOSH, 
and  ACGIH).  Even  though  the  Van 
Duuren  et  al.  study  included  a  control 
for  the  independent  carcinogenic  effects 
of  benzene,  the  possibility  of  a 
synergistic  or  additive  effect  of  benzene 
on  VQ]  cannot  be  completely  ruled  out. 

Vinyl  cyclohexene  dioxide  has  been 
shown  to  be  carcinogenic  by  dermal 
application  in  mice,  and  four  studies 
have  confirmed  these  effects.  Based  on 
these  animal  studies  showing  VCD's 
carcinogenicity,  OSHA  preliminarily 
concludes  that  exposed  employees  are 
at  significant  risk  of  cancer  potentially 
associated  with  exposure  to  VCD  at  the 
uncontrolled  levels  permitted  in  the 
absence  of  any  OSHA  limit.  The  Agency 
preliminarily  concludes  that 
promulgation  of  a  10-ppm  8-hour-TWA 
VEL  will  substantially  reduce  this 
significant  risk. 

Preliminary  Conclusions  for  this  Group 
of  Substances 

The  Supreme  Court  in  I.U.D.  v.  A.P.I. 
(supra,  the  Benzene  decision)  gave 
OSHA  directions  as  to  its  decisional 
process,  and  of  course  that  case 
involved  a  carcinogen.  OSHA  is 
following  the  Supreme  Court's  guidance 
within  the  context  of  this  present 
broader  rulemaking.  In  the  current 
rulemaking,  OSHA  has  considered  or 
performed  preliminary  perform  risk 
assessments  for  each  of  the  17 
chemicals  discussed  in  this  section.  The 
risk  assessments  follow  the  approach 
OSHA  has  used  in  prior  rulemakings  for 
carcinogens,  a  process  that  has 
repeatedly  been  upheld  by  the  courts. 
The  risk  assessment  review  process  has 
necessarily  been  more  limited  forthe 
hundreds  of  substances  being  regulated 
today  than  is  the  case  for  single- 
substance  rulemakings,  and  OSHA 
requests  comment  on  the  approach  it 
has  taken  in  the  present  rulemaking. 

OSHA  is  conducting  its  significant  ■ 
risk  analyses  utilizing  the  principles 
suggested  by  the  Supreme  Court  and 
adopted  in  its  carcinogen  rulemakings 
subsequent  to  I.U.D.  v.  A.P.I.  OSHA  is 
proposing  to  lower  its  existing  exposure 
limits  based  on  these  analyses  when 
significant  risk  is  indicated  at  the 
existing  PEL  OSHA  is  preliminarily 
proposing  either  the  ACGIH  or  NIOSH 
numerical  level,  based  on  the  results  of 
these  significant  risk  analyses. 

In  some  cases  (all  of  the  risk 
assessments  have  not  yet  been 
finalized)  it  is  possible  for  OSHA  to 
conclude  that  not  enough  data  are 
available  to  quantify  risks  at  the  leVel  of 
detail  the  Agency  has  formerly  used.  In 
those  cases,  OSHA  will  preliminarily 


decide  whether  a  lower  limit  is  justified; 
without  this  latitude,  the  Agency  would 
indeed  be  in  the  "mathematical 
straitjacket"  alluded  to  by  the  Court  in 
the  Benzene  decision.  In  other 
circumstances,  OSHA  may  decide  that 
not  enough  evidence  is  available  to 
propose  a  lower  limit. 

OSHA  must  also  demonstrate  the 
feasibility  of  the  level  set.  In  some 
cases,  OSHA  believes  it  has  sufficient 
preliminary  data  on  the  feasibility  of  the 
proposed  limits  for  these  substances.  (Of 
course,  all  data  on  feasibility  are 
welcome.)  In  some  cases  further 
analysis  might  indicate  that  neither  the 
ACGIH  nor  the  NIOSH-recommended 
level  is  the  lowest  feasible  level  and 
that  significant  risk  remains  below 
either  level.  However,  this  rulemaking 
would  be  inordinately  delayed  by  the 
amount  of  effort  necessary  to  make 
feasibility  and  significant  risk 
determinations  for  a  greater  range  of 
levels  than  those  already  established  by 
the  ACGIH  and  NIOSH.  In  such 
circumstances,  the  level  proposed  here 
should  be  considered  to  be  an  interim 
level.  As  priorities  and  resources 
become  available,  a  second-stage 
rulemaking  will  be  considered  to  refine 
these  exposure  levels,  and  the  interim 
level  should  thus  be  considered  a 
"backstop." 

For  some  substances  in  this 
rulemaking  other  than  the  17  discussed 
in  this  section,  there  may  be  evidence  in 
the  Uterature  of  carcinogenicity,  even 
though  the  ACGIH  has  established 
limits  for  these  based  on  other-than- 
cancer  effects.  For  these  few  substances. 
OSHA  has  not  initiated  a  risk 
assessment,  because  this  additional 
effort  would  have  delayed  this 
rulemaking  unreasonably. 

In  sum,  where  OSHA  preliminarily 
found  that  there  was  sufficient  evidence 
of  potential  carcinogenicity  to  meet  the 
Agency's  legal  requirements,  the  Agency 
has  proposed  a  level  based  on  the  risk 
of  cancer.  Where  there  was  not 
sufficient  evidence  readily  available, 
OSHA  proposed  a  level  based  on  these 
substances'  non-carcinogenic  effects.  At 
a  later  stage,  depending  on  priorities 
and  resources,  OSHA  will  further 
review  the  data  to  determine  whether  a 
second-stage  rulemaking  based  on 
carcinogenicity  is  appropriate  for  these 
few  chemicals. 

Overall,  OSHA  believes  its  analyses 
of  proposed  limits  for  carcinogenic 
chemicals  meet  the  Agency's  legal 
requirements.  Accordingly,  OSHA 
preliminarily  concludes  that  these  limits 
will  lead  to  substantial  reductions  in  the 
significant  risk  currently  confronting 
workers  exposed  to  these  substances. 


18.  Substances  for  Which  Cuirent 
ACGIH  TLVs  Are  Less  Stringent  Than 
Existing  OSHA  ^LS 

Introduction 

There  are  13  substances  for  which  the 
ACGIH  has  increased  its  recommended 
TLVs  since  the  time  that  OSHA  adopted 
the  1966  TLVs  under  the  authority  of 


section  ^a)  of  the  Act.  These 
substances  are  listed  in  Table  C16-1, 
along  with  tfieir  current  OSHA  FELs, 
ACGIH  TLVs.  NIOSH  RELs.  CAS 
numbers,  and  HS  numbers.  Evaluating 
the  protectiveness  and  appropriateness 
of  exposure  limits  that  are  less  stringent 
than  the  corresponding  limits  on 


OSHA's  Z  tables  represents  a  special 
case  in  this  ralemaldng.  OSHA  has 
previously  stated  (see  50  FR  51120, 
December  13, 1985)  the  princqile  to  be 
followed  before  Ae  Agency  raises  an 
exposure  limit  This  issue  is  discussed 
below. 
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TABLE  C16-1.    SubsUncxs  for  Which  the  AC&IM's  Limits  are  Higher  Then  the  Current  PELS 


H.S.  Number/ 
Chemical 


1101  Copper  (fume) 


CAS  No. 


CURRENT 
PEL* 


7440-50-8         0.1  mg/m    TUA 


ACGIH 
TLt^ 


0.2  mg/m    TUA 


NIOSH 
REL*« 


UMI 


1126  1,1-Olch1oroethane 


75-34-3    100  ppm  TM 


200  ppm  TUA 
250  ppm  STEL 


1179  Fluorine 


7782-41-4    0.1  ppm  TUA 


1  ppm  TUA 

2  ppm  STEL 


1197  Hexachloroethane 


1284  Nickel  carbonyl 


67-72-1     1  ppm  TUA 
Skin 


13463-39-3    0.001  ppm  TUA 


10  ppm  TWA 


0.05  ppm  TUA 


Lowest 

feasible 

level 

1  ppb  TUA 


1347  Rhodium 

(metal  fume  and 
insoluble  salts) 


7440-16-6    0.1  mg/  TUA 


1  mg/m  TUA 


1348  Rhodium 

(soluble  salts) 


7440-16-6    0.001  mg/m  TUA 


0.01  mg/m  TUA 


1352  Silica,  Amorphous-      68855-54-9 
Oiatomaceous  Earth 


1353  Silica,  Amorphous- 
Precipitated  and  tiel 


None 


20  fflppcf  TWA 
(6  mg/m  ) 


20  mppcf  TWA 
(6  mg/m  ) 


10  mg/m  TUA 


10  mg/m  TUA 
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TABLE  C16-1.  SubsUnces  for  yhich  the  ACGIH's  Limits  are  Higher  Than  the  Current  PELs 
(continued) 


H.S.  NiMber/ 
ChoRical  Name 


CAS  No. 


CIMRENT 
PEL* 


AC6IH 
TLV" 


NIOSH 
REL*** 


1362  Silver  7440-22-4    0.01  mg^n  TNM 

(Hetal  dust  and  fuMe) 


1386  Tetraethyl  lead 


1388  Tetranethyl  lead 


78-00-2    0.075  aig^n  TM 
Skin 

75-74-1    0.075  nig/m'  TIM 
Skin 


1419  Uranium  7440-61-1    0.05  mg/m"  TVM 

(soluble  compounds)    I 


0.1  mg/m  TUA 


0.1  mg/m  TUA 
Skin 

0.  IS  mg/m  TUA 
Skin 


0.2  mg.m  TUA 

3 
0.6  mg/m  STEL 


•   OSHA's  TUA  limits  are  for  8-hour  exposures;  its  STELs  are  for  the  durations  specified;  and  its 
ceilings  are  peaks  not  to  be  exceeded  for  any  period  of  time. 

**  The  ACGIH  TUA-TLV  is  for  an  8-hour  exposure;  its  STELs  are  I5-minute  limits  not  to  be  exceeded 
more  than  4  times  per  day  with  a  minimum  of  60  minutes  between  successive  STEL  exposures;  and 
its  ceilings  are  peaks  not  to  be  exceeded  for  any  period  of  time. 

***  MIOSH  TUA  limits  are  for  lO-hotir  exposures  unless  otherwise  specified,  and  its  ceilings  in 
peaks  not  to  be  exceeded  for  any  period  of  time  unless  a  duration  is  specified  in  parentheses. 

MUMQ  COOE  4S10-2»-C 


In  1978,  OSHA  issued  a  cotton  dust 
standard;  this  standard  did  not  go  into 
effect  in  any  of  the  nontextile  industries. 
However,  although  the  new  standard's 
PEL  for  cotton  dust  did  not  apply  in 
these  segments,  the  Z-1  limit  for  cotton 
dust  continued  to  apply  to  them.  In  1983, 
OSHA  determined  that  it  would  better 
effectuate  the  purposes  of  the  Act  to 
exclude  the  knitting  and  other  nontextile 
industries  &om  covertige  by  the  Z  table 
limit  for  cotton  dust.  In  revoking  the  Z 
table  limit.  OSHA  stated: 

When  it  [the  A^ncy]  proposes  to  eliminate 
a  class  [of  operations  or  industry  sectors] 
from  either  a  e(a)  or  6(b)  standard  on  health 
pounds,  the  evidence  must  afHrmatively 
indicate  that  significant  risk  is  unlikely  to 
exist  for  that  class  at  exposures  likely  to  exist 
after  the  standard  has  been  eliminated  *  *  *. 
OSHA  must  be  able  to  support  with 
substantial  evidence  any  change  it  is 
propounding  [50  FR  51120  et  seq.,  Dec.  13, 
1985]. 

Accordingly,  the  Agency  must  be  able 
to  show  that  exposed  workers  will  not 
be  placed  at  increased  risk  for  the 
health  effects  at  issue  even  after  the 
limit  in  question  has  been  raised  or 
revoked.  In  conformance  with  this 
interpretation,  OSHA  has  carefully 
examined  the  bases  underlying  the 
adoption  of  increased  exposure  limits  by 
the  ACGIH.  After  reviewing  the 
available  data  for  these  substances, 
OSHA  has  made  a  preliminary 
determination  that  adequate  evidence 
exists  to  increase  the  permissible 
exposure  limits  for  only  one  of  these 
substances  (fluorine],  and  the  Agency  is 
now  proposing  to  raise  the  limit  for  this 
chemical  to  1  ppm  as  an  8-hour  TWA, 
with  a  STEL  of  2  ppm  to  provide 
additional  protection  against  excessive 
short-term  exposures.  For  the  remaining 
11  substances  in  this  group,  OSHA  ' 
believes  that  the  available  toxicological 
data  are  insufficient  to  meet  the 
increased  burden  of  proof  appropriate 
when  the  raising  of  an  exposure  limit  is 
under  consideration.  For  these 
substances,  OSHA  is  not  proposing  to 
revise  the  current  PELs  at  this  time,  but 
requests  comments  and  data  on  the 
issue. 

The  following  discussion  summarizes 
OSHA's  preliminary  analyses  and 
fmdings  for  each  of  the  11  substances  in 
this  group. 

COPPER  [FUME) 

CAS:  7440-50-B:  Chemical  Formula:  Cu 

H.S.  No.  1101 

The  current  OSHA  hmit  for  copper 
fume  is  0.1  mg/m'  as  an  8-hour  "TWA. 
Since  OSHA  adopted  this  limit  in  1S71, 
the  ACGIH  has  increased  the 
recommended  TLV  to  0.2  mg/m^  as  an 
8-hour  TWA.  The  ACGIHs  previously 


recommended  TLV  of  0.1  mg/m'  was 
based  on  personal  conmiunications 
(Newton  Whitman  1957;  1962]  that 
reported  that  the  taste  perception  of 
welders  was  altered  when  they  were 
exposed  to  copper  fume  at  levels 
ranging  from  1  to  3  mg/m"  for  short 
periods  but  that  exposure  to  0.02  to  0.4 
mg/m'  did  not  cause  such  complaints 
(ACGIH  1966].  At  the  time,  the  ACGIH 
judged  the  0.1-mg/m'  TLV  to  be 
"sufficiently  low  to  provide  freedom 
from  irritation  from  the  fume  by  a 
reasonable  margin"  (ACGIH  1966). 

bi  1972.  the  ACGIH  received  a 
personal  communication  from  a  member 
of  the  UiK.  Industrial  Hygiene  Unit,  Her 
Majesty's  Factory  Inspectorate  (Luxon 
1972]  reporting  that  employees  exposed 
to  copper  fume  at  levels  up  to  0.4  mg/m' 
during  welding  and  copper  metal 
refining  operations  experienced  no  ill 
effects  from  exposure.  Based  on  this 
additional  evidence,  the  ACGIH 
increased  its  TLV  for  copper  fume  to  0.2 
mg/m'  in  1975. 

OSHA  preliminarily  judges  that  the 
evidence  cited  by  the  ACGIH  (1986]  in 
support  of  the  increase  in  its  TLV  for 
copper  fimie  is  not  sufficient  to  provide 
a  basis  for  OSHA  to  propose  raising  the 
limit  for  this  substance.  The  basis  for 
this  finding  is  that  the  ACGIH's  action 
was  based  largely  on  a  personal 
communication,  making  it  impossible  for 
the  Agency  to  evaluate  the  evidence 
appropriately. 

l.l-DICHLOROETHANE 

CAS:  75-34-3:  Chemical  Fonnula: 

CHjClCHia 
H.S.  No.  1126 

The  current  OSHA  limit  for  1,1- 
dichloroethane,  which  is  a  hepatotoxin, 
is  100  ppm  TWA.  The  ACGIH 
recommended  TLV  is  a  200-ppm  TWA 
with  a  250-ppm  STEL;  NIOSH  has  no 
REL  for  this  substance.  The  previous 
ACGIH  TLV  of  100  ppm  was  based  on 
the  observation  that  l.l-dichloroethane 
has  an  acute  toxicity  approximately  half 
that  of  carbontetrachloride  and  a 
chronic  toxicity  somewhat  less  than  that 
of  carbon  tetrachloride  (for  which  a  TLV 
of  10  ppm  had  been  set].  In  1973,  the 
ACGIH  adopted  the  higher  200-ppm  TLV 
based  on  unpublished  data  from  the 
Dow  Chemical  Company  showing  that 
rats,  rabbits,  guinea  pigs,  and  dogs 
exhibited  no  gross  or  microscopic  organ 
pathology  after  exposure  to  500  or  1000 
ppm  of  1,1-dichloroethane  for  6  months, 
liie  ACGIH  cited  no  human  data  in 
support  of  raising  the  TLV. 

Because  no  human  toxicity  data  are 
available  for  l.l-dichloroethane  and 
because  the  Oow  data  are  unpublished 
and  thus  not  available  for  scrutiny, 
OSHA  preliminarily  concludes  that  the 


evidence  for  this  substance  is 
insufficient  to  warrant  increasing  the 
PEL  at  this  time. 

FLUORINE 

CAS:  7782-41-4:  Chemical  Formula:  F 

HS.  No.  1179 

OSHA's  current  PEL  for  fluorine  is  0.1 
ppm;  NIOSH  has  no  REL  for  fluorine.  In 
1973,  the  ACGIH  revised  its  TLV  to  1 
ppm  and,  subsequent  to  that  change, 
adopted  a  TLV-STEL  of  2  ppm.  The 
ACGIH's  previous  0.1-ppm  TLV,  which 
was  adopted  by  OSHA  in  1971,  was 
based  on  a  30-day  inhalation  study  in 
rats  and  dogs  (Stokinger  1949)  in  which 
no  consistent  pulmonary,  renal,  or  blood 
effects  were  observed  following 
exposure  to  0.5  ppm.  The  ACGIH 
believed  that  a  TLV  of  0.1  ppm  would 
"provide  a  working  environment  of 
probable  safety  from  the  effects  of  Fi" 
(ACGIH  1966].  Subsequently,  the 
ACGIH  reviewed  a  7-year  study  (Lyon 
et  al.  1962]  of  61  workers  exposed  to 
fluorine  concentrations  "far  in  excess  of 
0.1  ppm"  (ACGIH  1986],  which  reported 
a  lack  of  significant  medical  findings. 
This  evidence,  aloiig  with  more  recent 
animal  evidence  (Keplinger  and  Suissa 
1968]  suggesting  that  animals  were  not 
as  sensitive  to  fluorine  as  was  reported 
by  Stokinger  (1949),  led  the  ACGIH  to 
increase  its  TLV  to  1  ppm.  The  STEL  of  2 
ppm  was  supported  by  a  study  (Ricca 
1970]  in  which  human  volunteers 
repeatedly  exposed  to  10  ppm  reported 
only  slight  irritation. 

OSHA  believes  that  the  human  and 
animal  evidence  is  adequate  to  support 
a  proposed  increase  in  the  S-hoiu*  TWA 
for  this  substance  from  0.1  ppm  to  1 
ppm.  OSHA  is  proposing  at  this  time  to 
revise  the  PEL  for  fluorine  to  1  ppm  as 
an  8-hour  TWA  and  2  ppm  as  a  15- 
minute  STEL 

HEXACHLOROETHANE 

CAS:  67-72-1:  Chemical  Formula:  CClaCCb 

H.S.  No.  1197 

OSHA's  current  PEL  for 
hexachloroethane  is  a  1-ppm  TWA,  with 
a  skin  notation,  which  was  adopted 
from  the  1968  ACGIH  TLV.  The  NIOSH 
REL  for  this  substance  is  the  lowest 
feasible  level,  based  on 
hexachloroethane's  potential 
carcinogenicity.  The  basis  for  the  1-ppm 
TLV  was  to  prevent  the  "serious  injury 
potential  to  several  organ  systems" 
shown  by  animal  studies  (ACGIH  1986). 
Subsequently,  the  ACGIH  revised  its 
TLV  upward  to  10  ppm  based,  in  part. 
on  a  study  by  Weeks  et  al.  (1979)  that 
reported  no  adverse  effects  among 
several  animal  species  exposed  daily  to 
15-  or  48-ppm  concentrations  of 
hexachloroethane.  The  ACGIH  also 
cited  an  NCI  study  (NCI  1978bl  in  which 
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"extremely  heavy 
dosages  *  *  *  administered 
continuously  for  a  long  period  of  time" 
resulted  in  Uie  development  of 
hepatocellular  tumors  in  mice  but  not  in 
rats.  The  10-ppm  TLV  was  further 
supported  by  a  personal  communication 
of  a  TLV  Committee  member  who 
reported  that  no  ill  effects  occurred 
among  workers  "who  handled  the 
material  with  few  precautions"  during 
Worid  War  U  (ACGIH  1986).  No 
exposure  data  were  supplied  to  support 
this  personal  communication. 

In  1978.  NIOSH  reviewed  the  resulu 
of  an  NCI  bioassay  in  which 
hexachloroethane  was  administered  by 
gavage  to  mice  and  rats.  Both  male  and 
female  mice  exhibited  an  excess 
incidence  of  hepatocellular  carcinoma, 
but  rats  did  not.  NCI  concluded  that 
early  mortality  may  have  obscured 
detection  of  a  carcinogenic  effect  in  rats. 
Toxic  kidney  damage  was  also  found  in 
mice  and  rats  treated  with 
hexachloroethane.  Based  on  this 
evidence,  NIOSH  (1978n)  has  j 

recommended  that  exposure  to 
hexachloroethane  be  maintained  at  the 
lowest  detectable  level. 

OSHA  does  not  believe  that  the 
evidence  relied  on  by  the  ACGIH  is 
adequate  to  support  raising  the  PEL  at 
this  time.  The  human  evidence  cited  by 
the  ACGIH  is  anecdotal  and  lacks  the 
exposure  data  necessary  to  permit 
OSHA  to  assess  whether  significant  risk 
is  absent  (and  likely  to  remain  so)  at  the 
10-ppm  exposure  level.  In  addition, 
OSHA  is  concerned,  as  is  NIOSH,  with 
the  development  of  txmiors  in 
hexachloroethane-exposed  mice 
demonstrated  in  the  NCI  study.  OSHA 
therefore  retains  its  PEL  of  1  ppm  TWA. 
with  a  skin  notation,  and  preliminarily 
concludes  that  increasing  the  PEL  for 
hexachloroethane  would  increase  the 
risk  of  cancer  potentially  associated 
with  exposure  to  this  substance. 
NICKEL  CARBONYL 

CAS:  1 346^-39-3;  Chemical  Formula:  NifCOU 
H.S.No.1284 

The  current  OSHA  PEL  and  the 
NIOSH  recommended  limit  for  nickel 
carbonyl  is  0.001  ppm  TWA.  In  1976.  the 
ACGIH  increased  its  TLV  for  nickel 
carbonyl  from  0.001  to  0.05  ppm.  The 
ACGIH's  former  0.001-ppm  TLV  was 
based  primarily  on  the  ret)orted 
association  of  nasal  and  lung  cancer 
among  workers  exposed  to  nickel 
carbonyl  during  work  in  nickel  refinery 
operations.  In  addition,  the  ACGIH  cited 
evidence  (Sunderman  et  al.  1959)  that 
rats  exposed  to  nickel  carbonyl  j 

developed  lung  tumors  that  ' 

metastasized  to  the  kidney.  At  the  time, 
the  ACGIH  (1966)  noted  that  these 


tumors  were  not  of  a  type  generally 
associated  with  exposure  to 
environmental  agents. 

In  its  1976  documentation  for  the  0.05- 
ppm  TLV  for  nickel  carbonyl,  the 
ACGIH  cited  the  work  of  Doll  et  al. 
(1970),  who  evaluated  the  exposures  of 
nickel  refinery  workers  in  whom  cancers 
had  been  found.  Doll  found  that  there 
had  been  no  exposures  to  nickel 
carbonyl  in  the  facility,  and  this  finding 
led  the  ACGIH  to  conclude  that  nickel 
carbonyl  was  not  the  causative  agent  of 
the  cancers  reported  among  the  refinery 
workers  in  the  earlier  studies  it  had 
relied  on  to  set  the  0.001-ppm  TLV.  A 
report  that  no  excess  nasal  or  lung 
tumors  had  occurred  among  workers 
exposed  over  a  50-year  period  in  a 
nickel  refinery  in  Wales  (Renzoni, 
personal  communication,  1975)  appeared 
to  the  ACGIH  to  corroborate  Doll's 
results.  The  ACGIH  concluded  that  the 
TLV  for  nickel  carbonyl  should  be 
raised  based  on  the  acute,  systemic 
effects  of  this  substance  and  that 
carcinogenicity  was  not  an  appropriate 
basis  for  limit-setting  (ACGIH  1976).  In 
the  1986  documentation  for  the  0.05-ppm 
TLV  for  nickel  carbonyl,  the  ACGIH 
concluded  that  "although  the  evidence 
that  nickel  carbonyl  is  carcinogenic  to 
humans  is  inconclusive,  this 
reconunended  TLV  (i.e.,  one  set  at  0.05 
ppm)  is  also  adequate  to  minimize  any 
potential  carcinogenic  effects"  (ACGIH 
1986). 

OSHA  finds  the  evidence  discussed 
by  the  ACGIH  insufficient  to  warrant  an 
increase  in  the  limit  since  some  of  the 
evidence  is  in  the  form  of  a  personal 
communication,  particularly  since 
NIOSH  has  concluded  that  occupational 
exposures  should  be  maintained  at  the 
lowest  detectable  level  because  of 
nickel  carbonyl's  potential 
carcinogenicity.  OSHA  therefore  retains 
its  existing  PEL  for  nickel  carbonyl  of 
0.001  ppm  TWA. 

RHODIUM  COMPOUNDS  (METAL  FUME; 

SOLUBLE  AND  INSOLUBLE  SALTS) 
CAS:  7440-16-6:  Chemical  Fomula:  Rh 
H.S.  No.  1347;  1348 

The  current  OSHA  PEL  for  rhodium- 
metal  fume  and  insoluble  salts  is  0.1  mg/ 
m';  the  current  PEL  for  soluble  rhodium 
compounds  is  0.001  mg/m».  The  ACGIH 
recommends  a  1-mg/m'  TLV  for 
rhodium  metal  and  insoluble  salts  and  a 
0.01  mg/m'  TLV  for  soluble  rhodium 
salts.  The  current  OSHA  PELs  for 
rhodium  compounds  (i.e.,  the  1968 
ACGIH  TLVs)  were  based  on  the  then- 
existing  TLVs  for  platinum  because  of 
concern  that  exposure  to  rhodium  might 
be  associated  with  respiratory 
sensitization  effects.  This  concern  was 
prevalent  because  rhodium  belongs  to 


the  platinum  family  of  metals  and 
because  the  toxicologic  data  on  rhodium 
that  were  available  were  "meager" 
(ACGIH  1966). 

The  ACGIH's  decision  to  increase  the 
TLVs  for  rhodium  compounds  w^s 
based  primarily  on  a  personal 
communication  to  the  TLV  Committee 
.  (Johnson  1981).  This  communication 
indicated  that,  in  a  major  precious 
metals  refinery,  "procedures  which  were 
abandoned  for  the  refining  of  platinum 
because  of  cases  of  sensitization  have 
been  carried  out  for  a  year  with 
analogous  rhodium  compounds  without 
any  problems"  (ACGIH  1986).  In 
addition,  the  ACGIH  noted  that  none  of 
the  substances  in  the  platinum  gtoup 
was  known  to  produce  respiratory 
effects  similar  to  those  of  platinum.  The 
ACGIH  reported  that  rhodium  exhibited 
"sli^t"  carcinogenic  activity  in  mice 
(ACGIH  1986).  After  considering  all  of 
this  evidence,  the  ACGIH  judged  the 
previous  TLVs  to  be  inappropriate  and 
increased  them  tenfold. 

OSHA  preliminarily  concludes  that 
the  evidence  adduced  by  the  ACGIH  is 
not  sufficient  to  meet  the  standard  of 
proof  the  Agency  must  achieve  before  it  . 
can  raise  an  exposure  limit.  This 
conclusion  is  based  on  the  fact  that  the 
ACGIH  relied  heavily  on  a  personal 
communication  when  making  its 
decision,  and  no  exposure  or  other  data 
are  available  to  support  the  ACGIH's 
action.  Thus  OSHA  is  unable 
adequately  to  evaluate  the  toxicologic 
evidence  pertaining  to  the  rhodium 
compounds  and  retains  the  existing 
PEL'S  for  rhodium  metal  fume  and 
insoluble  salts  (0.1  mg/m'  TWA)  and 
riiodium  soluble  salts  (0.001  mg/m' 
TWA). 

SnjCA,  AMORPHOUS— DL\TOMACEOUS 

EARTH 
CAS:  6S855-54-4:  Chemical  Formula:  SiOi 
H.S.  No.  1352 

OSHA's  current  limit  for  amorphous 
silica  is  20  mppcf,  equivalent  to  6  mg/m' 
(ACGIH  1984),  as  total  dust.  The  ACGIH 
has  established  a  limit  for  this  dust,  as 
total  dust,  of  10  mg/m*  8-hour  TLV- 
TWA).  Amorphous  silica  (diatomaceous 
earth)  is  composed  of  the  skeletons  of 
prehistoric  plants  known  as  diatoms* 
These  skeletons  are  largely  non- 
crystalline, although  diatomaceous  earth 
can  contain  varying  amounts  of 
crystalline  quartz,  which  has  led.  in  the 
opinion  of  the  ACGIH  (1966,  p.  520)  to 
conflicting  results  in  studies  of  the 
pulmonary  effects  of  exposure  to  this 
colorless  to  gray,  odorless  powder. 

Cooper  and  Cralley  (1958)  reported 
"doubtful"  linear-nodular  changes  in  the 
lungs  of  workers  exposed  only  to 
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amorphous  (noncrystalline)  silica  for  5 
years  or  more.  Other  studies  (Vigliani 
andMottura  1948;  1948;  Gardner  1942) 
also/ound  mild  silicosis  only  or  no 
evidence  of  serious  lung  pathology  in 
diatomite  workers.  Kovalevich  (1959) 
reported  silicosis  in  diatomite  woricers. 
However,  intratracheal  instillation  of 
diatomaceous  earth  dust  in  animals 
showed  evidence  of  fibrosis  (Gardner 
1942)  and  silicosis  (Kovalevich  1959), 
although  another  study  (Tebbens  and 
Beard  1957)  exposed  guinea  pigs  to  this 
substance  at  an  average  concentration 
of  60  mg/m'  for  37-50  weeks  and  found 
both  gross  and  microscopic  changes  in 
the  lungs  but  no  fibrosis. 

In  setting  its  limit  for  diatomaceous 
earth,  the  ACGIH  (1966,  p.  520)  assumed 
that  this  substance  itself  is  either 
"weakly  fibrogenic  or  nonfibrogenic," 
and  thus  that  those  studies  discussed 
above  that  report  adverse  pulmonary 
effects  actually  involved  exposure  to 
diatomaceous  earth  having  an 
unmeasured  but  significant  crystalline 
quartz  content  Based  on  this  reasoning, 
the  ACGIH  considers  amorphous  silica- 
diatomaceous  earth  to  be  a  nuisance 
dust.  However,  OSHA  does  not  consider 
the  evidence  for  diatomaceous  earth's 
lack  of  fibrogenicity  sufficent  to 
demonstrate  the  absence  of  significant 
risk  at  the  ACGIH's  revised  TLV. 

OSIiA  is  proposing  to  retain  an  8-hour 
TWA  of  6  mg/m*  (equivalent  to  20 
mppcf)  for  this  form  of  silica.  OSHA 
believes  that  the  health  evidence  for  this 
substance  is  not  sufficiently  persuasive 
permit  an  increase  in  the  limit  at  the 
present  time.  The  Agency  is  proposing  to 
change  the  units  in  which  its  permissible 
exposure  limit  is  expressed;  this  change 
is  being  made  to  facilitate  the  accurate 
monitoring  of  employee  exposures. 

SILICA  AMORPHOU&  PRECIPITATED 

AND  GEL 
CAS:  None:  Chemical  Formula:  SiOt 
H.S.  No.  1353 

OSHA  currently' has  a  limit  of  20 
mppcf  (equivalent  to  a  limit  of  6  mg/m* 
if  expressed  in  mg/m*  for  amorphous 
silica.  The  ACGIH  recommends  a  TLV-  . 
TWA  of  10  mg/m*  measured  as  total 
dust  containing  less  than  1  percent 
quartz.  There  are  numerous  methods  of 
producing  precipitated  silica;  those  that 
apply  heat  to  siliceous  products  produce 
aiiiiome  dusts;  these  are  less  toxic  than 
quartz  dust,  because  the  particles  are 
generally  sheathed  in  a  molecular  layer 
of  amorphous  silica  (ACGIH  1986.  p. 
521). 

Studies  of  laboratory  animals  have 
shown  no  fibrosis  after  intratracheal 
and  intraperitoneal  injection  of 
precipitated  silica  or  silica  gel 
(Klosterkotter  1954;  Klosterkotter  1958). 


Schepers  reported  in  1957  that  rats 
exposed  for  1  year  and  guinea  pigs  and 
rabbits  exposed  for  2  years  to  a 
concentration  of  126  mg/m*  of 
precipitated  amorphous  silica  displayed 
no  pulmonary  fibrosis;  the  effects  of 
exposure  were  limited  to  macrophage 
accumulations  and  mild  proliferation  of 
reticulin  fibers  (Schepers  1957). 

In  a  study  of  human  exposures  to 
precipitated  amorphous  silica,  Wilson 
reported  no  ill  effects  in  165  workers 
exposed  for  an  average  of  8.6  years 
(Wilson,  Stevens  et  al.  1981). 

The  ACGIH  considers  the  precipitated 
and  gel  fcmn  of  amorphous  silica  an 
inert  dust,  based  on  the  evidence 
discussed  above.  However,  OSHA  notes 
that  effects  were  seen  in  animals 
exposed  to  this  substance  for  1  to  2 
years  and  does  not  find  that  this 
evidence  demonstrates  the  absence  of 
significant  risk  necessary  to  support  an 
increase  in  a  PEL  Accordingly,  OSHA  is 
retaining  its  current  PEL  of  6  mg/m* 
(equivalent  to  20  mppcf)  at  the  present 
time.  The  Agency  is  proposing  to  change 
the  units  in  whidi  its  permissible 
exposure  limit  is  expressed  to  facilitate 
the  accurate  monitoring  of  employee 
exposures. 

SILVER  (METAL  DUST  AND  FUME) 
CAS:  7440-22-4:  Chemical  Formula:  Ag 
H.S.No.1362 

The  current  OSHA  standard  for  silver 
metal  and  soluble  compounds  (including 
the  metal  dust  and  fume)  is  0.01  mg/m*. 
NIOSH  has  no  REL  for  this  substance, 
but  the  ACGIH  has  established  a  0.1- 
mg/m*  TLV  for  silver  metal  dust  and 
fume.  The  previous  TLV  of  0.01  mg/m', 
which  was  established  for  all  forms  of 
silver,  was  designed  to  protect  workers 
against  developing  argyria.  This 
condition  arises  from  the  accumulation 
of  silver  in  the  body  and  resiilts  in  an 
unsightly,  widespread  blue-grey 
discoloration  of  the  skin  that  can  persist 
for  long  periods  of  time,  The  skin  of 
exposed  workers  may  also  become 
black  and  have  a  metallic  luster.  Argyria 
may  also  manifest  itself  in  the 
conjunctiva  of  the  eye,  which  may  be 
affected  sufficiently  to  cause  lens  and 
visual  disturbances. 

In  arriving  at  the  previous  TLV  of  0.01 
mg/m*  for  silver,  the  ACGIH  relied  on  a 
publication  by  Pillsbury  and  Hill  (1939), 
w^ich  stated  that  an  accumulated  intake 
of  fixim  1  to  5  grams  of  silver  would  lead 
to  generalized  argyria.  Assuming  a  20- 
year  exposure  duration,  a  10-m*/day 
respiratory  volume,  and  a  50-percent 
body  retention,  the  ACGIH  estimated 
that  exposure  to  0.05  mg/m*  was 
sufficient  to  cause  argyria.  The  former 
TLV  of  0.01  mg/m*  thus  appeared  to 
incorporate  a  safety  factor  to  account 


for  the  uncertainties  involved  in  using 
this  approach  to  develop  a  TLV.  The 
ACGIH's  current  TLV  of  0.1  mg/m*  for  ' 
silver  metal  dust  and  fume  was 
determined  in  a  similar  fashion,  except 
that  the  ACGIH  assumed  a  lower 
percent  retention  and  apparently  did  not 
incorporate  a  safety  margin  (ACGIH 
1986).  Because  the  increase  in  the  TLV 
from  0.01  to  0.1  mg/m*  is  based  on 
assumptions  regarding  the  extent  to 
which  silver  metal  is  systemically 
absorbed  rather  than  on  human  data 
demonstrating  the  absence  of  a 
significant  risk  at  the  revised  TLV, 
OSHA  finds  the  ACGIH's  reasoning 
unpersuasive.  Thus  DSHA  is  not  at  this 
time  proposing  to  increase  the  PEL  for 
silver  metal  dust  and  fume. 

TETRAETHYL  LEAD  (TEL) 

CAS:  78-00^2:  Chemical  Formula:  (CiH>)4Pb 

H.S.  No,  1386 

OSHA's  current  8-hour  limit  for 
tetraethyl  lead  is  0.075  mg/m*  as  lead, 
with  a  skin  notation;  NIOSH  has  no  REL 
for  this  substance.  The  ACGIH  is  now 
recommending  that  worker  exposures 
not  exceed  0.1  mg/m*  TWA;  ACGIH 
also  recommends  a  skin  notation.  The 
previous  TLV  of  0.075  mg/m*  was  based 
almost  exclusively  on  a  personal 
commimication  from  the  Medical 
Department  of  the  Ethyl  Corporation, 
which  stated  that  a  level  of  0.075  mg/m* 
"is  a  good  guideline  for  an  allowable  air 
concentration  of  TEL"  (ACGIH  1986). 
The  ACGIH  documentation  for  the 
0.075-mg/m*  TLV  also  pointed  out  that 
the  ability  of  tetraethyl  lead  to  penetrate 
the  skin  "makes  reliance  on  the  airborne 
concentration  impractical  in  many 
situations,"  and  that  urinary  lead  levels 
were  a  more  reliable  indicator  of 
exposure  than  blood  lead  levels  (ACGIH 
1966). 

In  its  documentation  for  the  0.1-mg/ 
m*  TLV.  the  ACGIH  again  cited  the 
communication  from  the  Ethyl 
Corporation.  In  addition,  the 
organization  cited  a  personal 
communication  from  Linch  (1968).  who 
reported  that  an  improved  analytical 
procedure  for  measuring  airborne 
concentrations  of  tetraethyl  lead  had 
been  used  to  determine  the  relationship 
between  airborne  tetraethyl  lead  levels 
and  urinary  lead  levels.  He  reported  that 
urinary  lead  concentration  was  not 
significantly  elevated  "above  a  high 
normal"  value  (0.15  mg/L)  when  the 
airi}ome  TEL  level  was  121  ug/m* 
ACGIH  1986).  As  a  result  of  this 
communication,  the  ACGIH  adopted  a 
revised  TLV  of  0.1  mg/m*  in  1970. 

OSHA  does  not  find  the  evidence 
presented  by  the  ACGIH  to  be 
sufficiently  comprehensive  or  detailed 
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to  miiiiil  gjjaificant  lat  lo  be  wierfoat 
at  fW  V-l-fiimi  ieweL  T3>e  Aflsacy  if 
partieaUdy  aefactant  to  JacMMe  iM 
PEL  for  TEL  in  Mfht  of  <Ut  stdMlance^ 
afaUify  to  beabHwbed  peccHtaaeoMir. 
OSHA  M  tfaereiian  aatpnipoaiiig  to 
nioe  iU  PEL  far  telBM^lleML 

TETKAMSniTLUMD  rn«.l 

CAS:  TS^I-l:  Chewal  lteiiiak:(a%)J% 

H.S.N«.iaM 

Tbe  corrent  OSHA  limit  for 
tetrameth]^  lead  (TM.)  u  «J}rs  rag/n^ 
witk  a  ^(in  iMtatian.  wtJe  fhe  MX3H 
has  recomaended  a  HV  of  «.t«  ng^, 
also  witk  a  akaa  aetatioii.  Tliere  is  no 
NIOSHItBLCarT>«&.  in  eatafc^gluiq^K 
pi««ia«s  TIV  «f  •.!$  fB«/m«.  «e  AOGH 
cited  the  wwlc«fDeTre*iBe{HBZ9.  win 
reported  that  totmaelkyl  lead  is  abeot 
three  times  more  aelalile  dua  lefraadTl 
lead  and  ihas  JBsalted  in  eavlofiee 
exposures  to  airborne  TML  ainat  Ane 
times  higher  than  those  for  TEL  Despite 
the  heawer  IML  exposuie  trf  employees, 
udnafjr  lead  levels  were  not 
wywm^woy  ais^pefln  iroia  uie  annaiv 
lead  lewris  e^eaq^ayeeB  exposed  to 
TBL  Hie  MXHH  eendaded  4iat  a  «JB75- 
mg/ai'  nv  CsrTML.  idenSeal  to  dm 
TLV  aeosMended  at  the  ^ae  far  im^ 
shaaM  faHii^  i  adeqaate  owTgiii  eff 
safety.  IVe  ie«4sed  TfX  ^  0.K  ng/n* 
was  based  ^  a  peraesal  DOHununibaOun 
by  Uach  fm^,  «4ie  nprntod  ^hat 
I.  kpuaati  to«.178a^n>  iebwaediyl 
lead  wRis  fiat  aasodated  with  a 
significant  tooeace  in  arinaty  lead 
levels. 

I  OB  the  same  veasoniag  aa  that 
id  above  in  oemectioD  w4A 
jllead,  OSHAisnotyiiopeeing 
at  this  Cmk  to  inorease  tfie  exisliiH 
OSHABailtfarTML. 

URAMIIM  (SOLUBLE  COMPOUNDS) 
CAS:  fH&^-t:  Omnicd  foiimJa:  U 
H.S.  No.  1419 

"He  cuueul  OSHA  liniil  for  soUdile 
uranimn  canip<mnd8  is  tL05  n;g/m". 
NIOSH  has  no  REL  for  aoixdile  uraniom 
compounds.  Shice  1988.  the  ACGM  lias 


increased  its  TUT  for  sflliMe  ^ 
tes  MB  aB/a*  to«L2  ag/oi*.  wilii  a 
0.e-mg/ra*  SUL.  The  frevioos  TLV  of 
0.05  iini/m"  iiaa  h— ufl  uu  aajiaal 
ilMlisBseiatii«  eaposaelevelawl 
duraiian  to  the  aesidting  tfsBoe 
coacaaamtioa  of  uBaaiaoi«d<m«lfaer 

kidney  to  be  the  a«at  aeaslHve  taiget 
orgaa.  la  VN.  *e  ACGIH  LM  «r 
InlBided  Qhaagw  iMliided  a  tLV  of  0.2 
mg/a*  fnral  ienasof  anudaa,  «id  dm 
value -aaa  adopted  hy  dK  AOQH  «B 
1960.  The  bsBb  for  adoptt^  She  «2«g/ 
B*  TLV  ior  sdnUa  vaatem  ooaqMonds 
was  a  stady  fay  IMog  at  «L  (mq. 
reporting  no  adveese  eflaelB  fren 


period  Aflfeaa^hnoj 

discussed  la  fte  AOGOf  tUBB) 
documeatatiaB  refsadtag  typical 
expesma  leeeja  at  the  ptaali  atudiad, 
the  daooBmtatHM  deaa  meatian  dwt 
aevBB  aoRiriinrtal.  bnef  eMpoaaaea  la 
soluUe  laaniuBi-eaaipnBrii  at  kmJk 
tw»- ia  ftvofold  the  iooDar  TLV  of  OlOS 
vg/ai?  didaalaesahiniAyatoleg^ 
changes  or  signifkaii  body  twdea. 

OSHA  does  aatftri  that  the  evidenee 
broqglrt  iigfwaad  br  dw  AOGffi  ^ 
sufficiently  detailed  or  compreheaiiae 
to  meet  tbe  .^eacy's  inoreasad  staodard 

nf  pmnf  fnf  roTairk^  ap  yvif  tj^g 

Standard.  In  addition  OSHAiHtetlhat 
the  25-year  period  of  ebsarvalixm  in  the 
Wiqg  et  aL  (198^  study  is  not  loqg 
enou^  to  rule  out  die  occutreaoe  iif 
some  forms  of  EadlatioB-induced  rwimr 
and,  further,  that  the  power  of  the  akxAj/ 
to  deted  health  effects  occurriiig  ja  a 
smaH  percentage  of  the  pcipulaGoo  was 
very  Ibnited.  OSHA  ts  accordhigly  apt 
proposii\g  to  Ealse  the  current  PEL  for 
soluble  uraakun  conyiounds. 

17.  SabetanBea  far  MUdi  OSHA  « 
Propaaiag  fifaert-Tem  fiqtasBBe  Liaits; 
Introducttoa 

OSHnisproposii^tD  adda  short- 
term  exposure  lindt  tSTEL)  lo  a  total  of 
134  sifbstancer.  12B«f  diese  ^lEis  are 


values  TecofDineiiden  oy  the  A^uijua. 
woHe  'nw  louialunQ  ci^it  are  fHQSH 
c^ing  vriaes  for  periods  of  IS  minutes 
or  more.  These  substances  ase  listed  in 
TaWeClT-1. 

When  OSHA  adcgiJted  the  ACGIU 
TLVs  via  the  ^^Hh-HfaJty  Act  and  &^ 
OSH  Act's  aecdaa  AM  aeduaiaat.  die 
ACGBilud  aot  astafalishad  the  short- 
tern  ILVcatoyvy:  as  a  oosoequenoe; 
noaeofJhesBhatawnfsooOSHA's  ZA. 
taUe  hew  STELa.  {Soate  of  da 
suhatoaoea  aa  CfiHA%  caneat  Z-il 
taUes,  whose  linHtsdadi 
staadasds  eataidiahed  by  the  ._ 

National  StandasiBiastitole  sal 

die  AOOH.  have '•ooeapUiHsceiBag 
OBeeataAeBs"  Jwtafltiaegcetas 
short-tent  expuwat  tiBnlB.l 

The  ACGH  defines  aSroLas 

8  ISiBiiBuis  Hmn  wnightoci  jmway  ffninMiiiT 
whidi  ihoiildiiot  haexceeriaclataay  tMe 
during  a  wnA  A»y  mai  tf  t^iy  fiight-hffw  '^"t- 
weighttd  aveiQte  is  vdthia  (he  TLV. 
Expsaucsi  at  the  SIXL  jSkOidd  not  be  Jaager 

than  15  miniitP«  nt^i  ■KoiiM  n^it  bl»Tfyi»9twi 

more  fiian  lour  Umes  per  day.  TTiofy  «tmitLi 
be  -at  least  BO  minutet  'hotf  rrn  nirrrnaivr 
exposures  at  the  STKi.  Aa  averagiqg  period 
other  than  15  minutes  m^y  be  lecoiaawnded 
when  this  is  warranted  by  dhserved 
biolo^cd  aSeOa  lACGIH  UN^ 

Basis  Under  Which  ACCIHEstaiiBahed 
STEU 

Tlw  AOGfif  eatdbfishes  STCLs  for 

sabstasieia  that  caaae  a  wMevaiietyof 
acute  effiscta;  <fee8e  efieeta  mciude 
vnirtsoiv  nafooois,  long  damage. 
syneBBC'esecUf  asra  etgaiBC  innonng. 
ine  niXjvi  Hrst  coosiuePBO  aoutus 
STBU  to  fhe  TLV-T¥f As  for  some 
substances  In  'ttm  fidien  It  appointed  a 
subcaauaMee  to  aiudy  <(he 
appropriateness  of  adding  sodi 
exposure  lindts  to  its  TLV  list 


Table  CI7-1.    Substances  for  Which  OSHA  is  Proposing  STELs 
and  Values  Being  Pro)>osed 


H.S.  Number/ 
Chflmical  Ndme 


CAS  No. 


1001  Acetaldehyde 
002  Acetic  acid 
1007  Acrolein 
010  Ally]  alcohol 
ion  Allyl  chloride 

012  Allyl  glycidyl 
ether  (AGE) 

013  Allyl  propyl  disulfide 

1021  Aimonia 

1022  Aimonium  chloride  (fime) 
1042  Bromine 

045  2-Butanone  (NEK) 
1047  n-8uty1  acetate 
049  sec-Butyl  alcohol 
1050  tert-B^tyl  alcohol 
056  p-tert-Butyl toluene 
1063  Caaphor  (Synthetic) 

064  Caprolactam  (Dust) 

065  Caprolactam  (Vapor) 

069  Carbon  dioxide 

070  Carbon  disulfide 
1072  Carbon  tetrabronide 
074  Carbonyl  fluoride 

078  Chlorinated  camphene 

079  Chlorine 

080  Chlorine  dioxide 

1082  2-Ch1oro-6-trichloromethyl 
pyridine  (nitrapyrin) 
085  Chlorodifluoromethane 
1086  Chloroform 

089  o-Chlorostyrene 

090  o-Ch1oroto1uene 
1091  Chlorpyrifos 
1095  Clopidol  (Coyden) 

103  Crufomate 
110  Cyclonite 
114  Decaborane 
116  Di-sec-octyl-phthalate 
119  Di butyl  phosphate 
122  1.3-0ich1oro-5,5- 
dimethylhydantoin 


75-07-0 
64-19-7 
107-02-8 
107-18-6 
107-05-1 
106-92-3 

2179-59-1 

7664-41-7 

12125-02-9 

7726-95-6 

78-93-3 

123-86-4 

78-92-2 

75-65-0 

98-51-1 

76-22-2 

105-60-2 

105-60-2 

124-38-9 

75-15-0 

558-13-4 

353-50-4 

9001-35-2 

7782-50-5 

10049-04-4 

1929-82-4 

75-45-6 

67-66-3 

1331-38-8 

95-49-8 

2921-88-2 

2971-90-6 

299-86-5 

121-82-4 

17702-41-9 

117-81-7 

107-66-4 

118-52-5 


ACGIHSTEL    NIOSH  Ceil ing/STEL* 


150  ppm 
ISppm 
0.3  piM 

4  p|M 

2  ppR 
10  ppm 

3  ppm 
35  ppm 
20  ng/n? 
0.3  ppm 
300  ppm 
200  ppm 
ISO  ppm 
150  ppm 
20  ppm 

3  ppm 
3  mg/m^ 
40  mg/m? 
30.000  ppm 

0.3  ppm 
5  ppm 
1  mg/m^ 

0.3  ppm 
20  mg/m^ 

1250  ppm 

75  ppm 
75  ppm 
0.6  mg/m^ 
20  aq/n? 
20  mg/m^ 
3  mg/m^ 
0.15  ppm 
10  mg/m^ 
2  ppm 
0.4  mg/m^ 


10  ppm  (ISmin) 


0.5  ppm  (15  min) 


2  ppm  (60  fflin) 


2nm 
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Table  C17-1.    Substances  f«r  WMcD  CSIM  is  Proposii^  STELs 
and  Values  Being  Proposed  (continued) 


H.S.  NuRber/ 
Chemical  Hmt 


112S  p-Oichlorobenzene 

1127  Oichloroethyl  ether 

1137  Diethylamine 

1143  Dimethyl  aniline 

1149  Dipropylene  glycol  methyl 

ether 
1159  EthanolMine 

1161  Ethyl  acrylate 

1162  Ethyl  benzene 

1163  Ethyl  bromide 

1 164  Ethyl  ether 

1168  Ethylene  dichloride 
1170  Ethylene  glycol  dinitrate 
1177  Ferrovanadium  dust 
1179  Fluorine 
1182  Formanide 

1184  Furfuryl  alcohol 

1185  Gasoline 
1194  n-Heptane 
1201  Hexane  isomers 

1203  Hexone  (ftethyl  isobutyl 
ketone) 

1208  Hydrogen  fluoride 

1209  Hydrogen  sulfide 
1216  Iron  pentacarbonyl 
1218  Isoaayl  alcohol 

1224  Isopropyl  acetate 

1225  Isopropyl  alcohol 

1227  Isopropyl  glycidyl  ether 

1228  Isopropyl amine 
1231  Ketene 

1234  Manganese,  fume     • 

1242  Mercury,  (organo)  alkyl 

compounds 

1243  nesityl  oxide 

1248  Methyl  2-cyanoacrylate 

1249  Methyl  acetate 

1250  Methyl  acetylene/ 

propadiene  mixture 
1252  Methyl  alcohol 
1254  Methyl  chloride 


CASIio.    ACeW  STEL    MIOSfl  Ceiling/STEL* 


186-46-7 

110  ppa 

IH-44-4 

lOppm 

109-89-4 

25  ppn 

121-69-7 

lOppm 

34598-94-8 

150  ppm 

141-43-5 

6  ppm 

14G-88-5 

25ppm 

100-41-4 

125p|mi 

74-96-4 

250  ppm 

68-29-7 

500  ppm 

107-06-2 

628-96-6 

12604-58-9 

3  mg/N^ 

7782-41-4 

2  ppm 

75-12-7 

30  ppm 

98^00-0 

15  ppm.  Skin 

8006-61-9 

500  ppm 

142-82-5 

500  ppm 

-    -0 

1000  i»pm 

168-10-1 

75  ppm 

7664-39-3 

7783-06-4 

15  ppm 

13463-40-« 

0.2  ppm      - 

123-51-3 

125  wm 

108-21-4 

310  ppm 

67-63-6 

500  ppm 

4016-14-2 

75  ppm 

75-31-0 

10  ppm 

463-51-4 

1.5  ppm 

7439-96-5 

3  rag/m^ 

7439-97-6 

0.03  ng/m 

141-79-7 

25  ppm 

137-05-3 

4  ppm 

79-20-9 

250  ppm 

74-^-7 

1250  ppm 

67-56-1 

250  ppm.  Skin 

.     74-87-3 

100  ppm,  Skin 

2  ppm  (ISmin) 
0.1  og/iiP  (20  min) 


6  ppm  (15  aaa) 


UMI 
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Table  C17-1.    Substances  for  liiich  QSMl  is  Proposing  STELs 
and  Values  Being  Proposed  (continued^ 


H.S.  Number/ 
Chemical  Name 


CAS  No. 


ACGIH  STEL    NIOSH  Ceiling/STEL* 


1255  Methyl  chloroform  (1.1.1-  71-55-6 

trichloroethane) 

1258  Methyl  formate  107-31-3 

1261  Methyl  isobutyl  carbinol  105-30-6 

1267  alpha-Methyl  styrene  98-83-9 

1270  o-Methylcyclohexanone  583-60-8 

1281  Morpholine  110-91-8 

1282  Naphthalene  91-20-3 
1286  Nitric  acid  7697-37-2 

1289  Nitrogen  dioxide  10102-44-0 

1290  Nitroglycerin  55-63-0 

1295  Octachloronaphthalene  2234-13-1 

1296  Octane  111-65-9 

1297  Oil  mist  (Mineral)  8012-95-1 

1298  Osmium  tetroxide  20816-12-0 

1299  Oxalic  acid  144-62-7 
1301  Ozone  10028-15-6 
1304  Pentaborane  19624-22-7 

1306  Pentane  109-66-0 

1307  2-Pentanone  (Methyl  propyl   107-87-9 

ketone) 

1308  Perch loroethylene  127-18-4 

1309  Perchloryl  fluoride  7616-94-6 
1317  Phenyl  hydrazine  100-63-0 

1319  Phorate  (Thimet)  293-02-2 

1320  Phosdrin  (Mevinphos)  7786-34-7 

1321  Phosphine  7803-51-2 

1322  Phosphoric  acid  7664-38-2 

1323  Phosphorus  oxychloride  10025-87-3 

1324  Phosphorus  pentasulfide  1314-80-3 

1324  Phosphorus  trichloride  7719-12-T 

1325  Picloran  (Tordom)  1918-02-1 

1328  Picric  acid  88-89-1 

1329  Propionic  acid  79-09-4 
1336  n-Propyl  acetate  109-60-4 
1338  Propyl  alcohol  71-23-8 

1340  n-Propyl  nitrate  627-13-4 

1341  Propylene  dichloride  78-87-5 

1342  Propylene  glycol  mono-  107-98-2 

methyl  ether 


450  ppm- 

150  ppm 

40  ppm.  Skin 

100  ppm 

75  ppm.  Skin 

30  ppm.  Skin 

15  ppm 

4  ppm 

0.3  mg/flp 
375  ppm 
lOm^n? 
0.006  mg/m^ 

2  mg/nP 
0.3  ppm 
0.015  ppm 
750  ppm 
250  ppm 

200  ppm 
6  ppm 
10  ppm 
0.2  ffla/mP 
0.3  mg/n? 
1  ppm 

3  mg/m^ 
0.5  ppm 
3  nq/ti? 
0.5  ppm 
20  nq/fi? 
0.3  mg/m?  . 
15  ppm 

250  ppm 
250  ppm 
40  ppm 
110  ppm 
150  ppm 


1  ppm  (15  min) 
0.1  mg/m^  (20  min) 


21220 
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Table  C17-1.  Substances  for  Which  OSHA  is  Proposing  STELs 
and  Values  Being  Proposed  (continued) 


H.S.  Umber/ 

ChoRical  Hmt 

CAS  No. 

AC6IH  STEL 

NIOSH  teiling/STEL* 

1346  Resorcinol 

108-43-3 

20ppm 

1366  SodiuR  fluoroaceUte 

62-74-8 

0. 15  mg/sP 

_ 

1372  Styrene  (Phenylethylene) 

100-42-5 

100  pfM 

_ 

1375  Sulfur  dioxide 

7446-09-5 

5  PPM 

1379  Sulfuryl  fluoride 

2699-79-8 

lOppm 

_ 

1382  TantalM 

7440-25-7 

lOmg/m^ 

„  ^ 

1387  Tetrahydrofuran 

109-99-9 

250  ppm 

_ 

1397  Toluene 

108-88-3 

150  ppm 

1398  To1uene-2.4-diisocyanate. 

584-84-9 

0.02  ppm 

^^ 

1403  1.1,2-Trich1oro- 

76-13-1 

1250  ppm 

1.2,2-trif1uorethane 

1408  TriethyldMine 

121-44-8 

15  ppm 

. 

1411  Triaethylamine 

75-5(X-3 

15  ppm 

^^ 

1416  Tungsten  I  compounds 

7440-33-7 

10mg^ii3 

__ 

(insoluble) 

1417  Tungsten  ft  compounds 

7440-33-7 

3mg/m3 

—    ■ 

(soluble) 

1418  Uraniun  (insoluble 

7440-61-1 

0.6  mg/m^ 

compounds) 

1424  Vinyl  acetate 

108-05-4 

20  ppm 

1428  Vinyl idene  chloride 

75-35-4 

20  ppm 

^^ 

1431  Xylene  (o.m.p-isomers) 

1330-20-7 

150  ppm 

__ 

1435  Zinc  chloride  fiane 

7646-85-7 

2m9/«3 

„ 

1437  Zinc  oxide  (fume) 

1314-13-2 

10  mg/ro^ 

._ 

1434  Zinc  stearate 

557-01-1 

20mg/m3 

_ 

1435  Zirconium  compounds 

7440-67-7 

10  mg/rn^ 

— 

I  ■ 
*  MIOSH  ceiling  limits  that  are  recownended  for  time  periods  of  15  minutes  or 
more  *rt   treated  as  short-term  exposure  limits.  ^ 

MUMQ  COOC  4S14-M.C 


In  1973,  this  subcommittee 
recommended  that  the  ACGIH  establish 
STELs  as  a  third  category  (along  with 
TLV-TWAs  and  ceilings)  of  exposure 
limits.  The  STEL  was  defmed  as  the 
maximum  concentration  to  which 
worlcers  can  be  exposed  for  a  period  up 
to  15  minutes  continuously  without 
suffering  from 

1.  Intolerable  irritation, 

2.  Chronic  or  irreversible  tissue 
change,  or 

3.  Narcosis  of  sufficient  degree  to 
increase  accident  proneness,  impair  self- 
rescue,  or  materially  reduce  work 
efficiency  (ACGIH  1984). 

The  ACGIH  stipulated  that  no  more 
than  four  excursions  p^r  day  were 
permissible,  with  at  least  60  minutes 
between  exposure  periods,  and  that  the 
daily  TLV-TWA  could  not  be  exceeded. 

In  1974.  the  ACGIH  agreed  by 
consensus  that  425  of  the  520 
compounds  in  its  1973  list  should  be 
assigned  STELs,  but  these  were  not  in 
fact  published  until  1976,  when 
'Tentative  Values"  for  STELs  were 
listed  in  the  organization's  annual 
booklet  In  1978,  the  ACGIH  emphasized 
that,  according  to  its  definition,  a  STEL 
was  not  a  TWA  value  but  a  maximal 
allowable  concentration,  or  absolute 
ceiling,  not  to  be  exceeded  for  any  time 
during  the  15-minute  excursion  period. 
The  TWA-STEL  should  not  be  used  as 
an  engineering  design  criterion  or 
considered  as  an  emergency  exposure 
level  (ACGIH  1978). 

ACGIH  redefined  the  application  of 
STELs  in  19791 1982,  and  1904.  The  1987- 
1988  ACGIH  TLV  booklet  states  that  the 
TLV-STEL  is  "the  ccmcehtration  to 
which  workers  can  be  exposed 
continuously  for  a  short  period  of  time 
without  suffering  from  (1)  irritation,  (2) 
chronic  or  irreversible  tissue  damage,  or 
(3)  narcosis  of  sufficient  degree  to 
increase  the  likelihood  of  accidental 
injury,  impair  self-rescue  or  materially 
reduce  work  efficiency  *  *  *  provided 
that  the  daily  TLV-TWA  is  not 
exceeded." 

In  1982,  die  ACGIH  qualified  the 
conditions  under  which  STELs  are 
recommended  to  situations  "only  where 
toxic  effects  have  been  reported  from 
high  short-term  exposures  in  either 
humans  or  animals."  In  1984,  die  ACGIH 
proposed  the  deletion  of  STELs  for  142 
substances  in  its  Notice  of  Intended 
Changes;  most  of  these  STELs  were 
deleted  in  1966.  Another  53  STELs  were 
proposed  for  deletion  in  1986.  These  two 
major  revision  efforts  successfully 
eliminated  many  STELs  for  substances 
with  inadequate  toxicological  support 
data.  As  the  introduction  to  the  most 
recent  edition  of  the  Threshold  Limit 


Values  and  Biological  Exposure  Indices 
(1986)  indicates: 

For  the  vast  majority  of  substances  with  a 
TLV-TWA,  tliere  is  not  enough  toxicological 
data  available  to  warrant  a  STEL 
Nevertheless,  excursions  above  the  IXV- 
TWA  should  be  controlled  even  where  the 
eight-hour  TWA  is  within  recommended 
limits  (ACGIH  1987).  At  present,  a  total  of  122 
STELs  remain  in  the  ACCIH's  most  recent 
TLV  list;  the  organization  has  removed  its 
recommended  STELs  for  297  substances  on 
the  ground  that  insufficient  toxicological  data 
existed  on  which  to  base  a  STEL 

The  ACGIH  has  stressed  that  STELs 
are  set  on  physiological  grounds  ra)her 
than  in  response  to  sampling  and 
analytical  limitations  (ACGIH  1984]. 

Serrate  from  the  STEL  category,  the 
ACGIH  in  the  19708  established  a  fourth 
limit,  a  general  "excursion  factor"  that 
should  always  be  observed  implicitly 
but  is  not  specifically  assigned  to  each 
chemical  'Hie  "excursion  limit" 
recommended  by  the  ACGIH  is  as 
follows: 

Short-term  exposures  should  exceed  three 
times  the  TLV-TWA  for  no  more  than  a  total 
of  30  minutes  daring  a  work  day  and  under 
no  circumstances  should  they  exceed  five 
times  the  TLV-TWA.  provided  that  the  TLV- 
TWA  is  not  exceeded  (ACGIH  1967). 

The  b^sis  for  this  excursion 
recommendation  is  that  any  process 
whose  emissions  display  a  variability 
greater  than  woiild  be  permitted  by  this 
excursion  fiactor  is  not  under  good 
industrial  hygiene  control,  and  the 
ACGIH  believes  that  in  such  cases, 
efforts  should  be  made  to  restore  control 
(ACGIH  1986).  Where  specific  STELs 
exist,  tfaey  take  precedence  over  the 
general  excursion  limit  (ACGIH  1987). 
Thus  o//  ACGIH  TLV-TWAs  have 
implicit  excursion  limits,  but  only  a  few 
substance*  (i.e.,  those  for  which  specific 
toxicologicfJ  evidence  imficates  that  a 
STEL  is  necessary]  have  explicit  STELs. 

Significance  of  Risk 

The  STELs  being  proposed  by  OSHA 
in  this  rulemaking,  which  parallel  those 
STELs  remaining  in  the  ACGIH's  most 
recent  list  (ACGIH  1967-1988))  are  thus 
limits  for  substances  where  there  is 
toxicological  evidence  of  recognized 
acute  effects  resulting  from  short-term 
exposure  (STELs  also  are  appropriate  to 
reduce  significant  risk  remaining  at  the 
8-hour  TWA  limit.  See  Public  Citizen 
HRG  V.  Tyson.  796  F.2d  1479, 1505  (D.C. 
Cir.  1986).  That  issue  does  not  arise  for 
most  of  the  substances  covered  in  this 
rulemaking.  If  evidence  is  presented  or 
available  on  this  issue,  OSHA  will 
consider  an  appropriate  regulatory 
response.)  The  health,  effects  associated 
with  short-term  exposures  for  some  of 
these  substances  are  shown  in  Table 


C17-2. 

Table  01 7-2.  Health  EfFEcrs 
SuppoRTMQ  Proposed  ACGIH  STELs 


Chemical  Name 

STEL" 

Health  Eneds 

1001 

ISO  ppm 

Eye  irritation; 

Acetaldehyde. 

narcosis: 
potential  injury 
to  respiratory 
trad 

1002    Acetic 

15  ppm 

Initation. 

add. 

1007    AcroMn 

0.3  ppm 

Irritalion;  lung 
edema. 

1010    Alyl 

4ppm 

Irritatioa 

•Icohoi. 

. 

1011    AIM 

2ppm 

Mucous 

chloride. 

membrane 
irritation. 

1012    A>yl 

10  ppm 

Irritation. 

glycidyl  Mhof 

(AGE). 

1013    AHyt 

3ppm 

Irritation; 

propyl  disuiMe. 

lacrimalion. 

1021    Ammor*... 

35  ppm 

Irritation; 
temporary 

kilindness. 

1022 

20  mg/m* 

Irritation. 

AmmorAjm 

1042    Bromina...„ 

0.3  ppm 

Respiratory  tract 
irritation. 

1045    ^ 

300  ppm 

Eye  and  nose 

Bulanoite 

irritation. 

(MEK). 

1047    r>-Butyt 

200  ppm 

Throat  inriiation. 

1049    MC-Sulyl 

ISO  ppm 

Irritation; 

alcohoL 

narcosis. 

1050    twt^Xyl 

ISO  ppm 

Narcosis. 

■Icohoi. 

1063    Camphor 

3ppm 

Eye  and  nose 

(synthelic). 

Irritation; 
anosmia. 

1064 

3  mg/m' 

Irritation. 

oaprOtacMm 

(du*). 

1066 

4Om0/m* 

Irritation. 

Cflprotactsm 

(vapor). 

1072    Cvtxm 

0.3  ppm 

Upper  respiratory 

IwtfMifOininj 

tract  mtation; 
injury  to  lungs. 
Rver,  and 
kidney. 

1060    Chlorine 

0.3  ppm 

Irritatioa 

dtoxide. 

1062    ^Chloro- 
6- 

trichloramethyi 

20  mg/m' 

Nuisance  effects. 

pytidhe 

(nibapyrin). 

loas 

1250  ppm 

CNSeitMtt: 

Chlorodifluoro- 

asphyxiation; 

mathene. 

narcoa*. 

1090    0- 

75  ppm 

Cardiovascular 

Oikxotoluerte. 

effects. 

1091 

0.6mg/» 

Cholinesterase 

CMorpyritoa. 

inhibition. 

1103 

20  mg/m* 

Cholir>esterase 

Crutamala. 

inhibitioa 

1110    Cycianite.„ 

3  mg/m* 

CNSeHects. 

1119    Dftulyi 

2ppm 

IniMianto 

phosphate. 

respiratory 

tract; 
headaches. 

1122    1.3- 

0.4  mg/m* 

Respiratory 

DichlofO-5.-5- 

irritation. 

dimethyl* 

hydantoin. 

21222 
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Table  C17-2.  Health  Effects  Sup- 
porting Proposed  ACGIH  STELs— 
Continued 


H.&  Number/ 
Chwnical  Nanw 


1125    p- 
OicNoroiMn- 


1127 
DicMoroethyt 


1137 
DMMhyUvTWW. 


1149 

Oipropytene 
glycol  mottiyl 
ettter. 


1161    BUtfk 


1162  Ethyl 
b6nzen8. 

1163  Ethyl 


1164    Ethyl 

ether. 
1179    Ruoiine. 

1184    Furfuiyl 
alcahoL 

1194    n- 


1201    Hexane 


1203    Hexone 

(MI8K). 
1209    HydroQen 

suMde. 
1216    bon 

penlacartionyl. 
1218    Isoamyl 

Alcohol. 
1224    laopropyl 


122S    laopropyl 

1227    laopropyl 
{^ycidyl  elhar. 

1228 

Isopropyhimine. 
1231    Kelena 

1236A 


(ume. 
1243    Meaityl 


1248    Mett«yl2- 
cyanoacrytata. 


ACGIH 
STEL" 


110  ppm 

lOppm 

2Sppm 

150  ppm 


25  ppm 
125  ppm 
290  ppm 
500  ppm 
2ppm 
15  ppm 
500  ppm 

1000  ppm 


75  ppm 
15  ppm 
0.2  ppm 
125  ppm 
310  ppm 

500  ppm 
75  ppm 

10  ppm 
1.5  ppm 
Smg/m' 

25  ppm 


4  ppm 


HaaNh  Efiocti 


Acute  poiaofiing. 


Upper  raaptalory 
tract  and  aye 


Acute  tOHOly 
characlwUeJ 
by  atrong  local 
vrMaion. 

Eya,  noaa,  and 


nervoua 

ayalam 

vnpairment. 


Skin  and  eye 


Narcoaia;  nasal 

■Tiiation. 
Eye  and  akin 

vrilation. 
Eye  iiTJlaiion. 


Narcotic 
symploma;  eye 


■niaaon;  aaghi 


headache. 
Irritant  effects. 

Eye  irritation. 

I  Inadachoi; 

Reaplratoiy  and 
aye  initatkxi. 
Eye  and 


Narcotic  effects 

and  irritallon. 

neapiralory  tract 


ReapJTBlory 

tfntalion. 

Respiratory 


CenM  nervoua 
^fatam  effects. 

Eyeandmucoua 


dmka«y, 
headadw  arvl 
vertigo. 
Nasal  ai«j  eye 
imitation. 


Table  C17-2.  Health  Effects  Sup- 
porting Proposed  ACGIH  STELs— 
Continued 


H.S.  Number/ 

ACGIH 
SIfcL" 

Health  Effects 

1249    Methyl 

250  ppm 

Ocular  and 

nervoua 

iBaliMliaiii  4tM 

eye<muooua 
reambrana. 
upper  and 
tower 
respiratory 
tract  irritation. 

1252    Methyl 

250  ppm 

alcohoL 

headaches; 
dsranution  of 
viaioa 

1255    Methyl 

450  ppm 

Anesthesia. 

chtoro- 

form(1.1,1- 

trichloroeth- 

ane). 

1258    Methyl 

150  ppm 

Visual 

formate. 

i 

dbturtMnces 

(temporary 

Mndneea): 

narcotic 

symptoms, 

mucous 

mambrana 

Rinanon; 

dyspnea. 

1261    Methyl 

40  ppm 

Eye  irritation.  ~ 

iaobulyl 

cartrinoL 

1270   0- 

75  ppm 

Eye  and 

Metfiylcyck> 

respiratory 

heocanone. 

mtason. 

1281 

30  ppm 

kiilalion  and 

Morphofine. 

narmrui  eirecia 
toeyeeand 

vision. 

1282 

15  ppm 

Ocular  effects. 

Napnnaiena. 

1296    Oct«»e...„:J 

375  ppm 

Acute  effects  on 
nsrvous 
system. 

1299    OxaRc 

2m9/m* 

Severa  local 

acid 

bumatoeyea, 
mucoua 
membranes, 
andaUn. 

1304 

0.015  ppm 

Central  nervoua 

sysiwit  hIwicIs. 

1306   Panlane.„.. 

750  ppm 

Nwcottc  tnd 
irrtWIve 
effects. 

1307   2- 

250  ppm 

NsrcotIc  effects; 

rorrtanons 

vritalion. 

(MPK). 

1306 

200  ppm 

AnesthetK 

effects. 

ene. 

1309    Perchtoiyl 

6  pfim 

Reapiratory 

Ituorida. 

irritation; 
lluoroais. 

1323 

0.5  ppm 

Irritation 

Phoaphoroua 

1324 

3  mg/m* 

Reapiralofy 

irritatiorv 

pentaaulfide. 

1325 

0.5  ppm 

Respirrtory 

PfH)apfx)rua 

Jrijlation. 

20mg/m* 

(Tordcm). 

1336    Propionic 

15  ppm 

Eye  and 

acid 

reapiratory 
vnlalion. 

Table  C17-2.  Health  Effects  Sup- 
porting Proposed  ACGIH  STELs— 
Continued 


H.S.  Number/ 
ChemKslName 

AOfJIH 
SfbL" 

Health  Effects 

1339    Propyl 

250  ppm 

Poasihlft  deeo 

alcohoL 

narcosM. 

1343    Propylene 

150  ppm 

Odor  eye 

glycol 

imtatioa 

monomethyl 

ether. 

1372    Styrene. 

100  ppm 

Tremors  with 

subsequerit 
severe 

corwulsioos; 

- 

edema  may 

single 
exposure. 

1375    Sulfur 

5ppm 

Respiratoty 

effects. 

1387 

250  ppm 

Narcotic  and 

Tetrahydrofu- 

irritative 

ran. 

eflects. 

1397   Tohiene.... 

150  ppm 

Impainnent  o( 
coordination, 
momentaiy 
memory  toss, 
anorexia. 

1403    1.1.2- 

1250  ppm 

Impairment  of 

Trichtaro-1A2- 

psyctwmotor 

bi-fluoroetfwna. 

perfonnance. 

1408 

15  ppm 

Acuta  irritation  of 

Tnotfiylamirw. 

eyes,  mucous 
membranes, 
and  lungs.  - 

1424    Vmyl 

20  ppm 

Irritation. 

acetate. 

1428    Vinylidene 

20  ppm 

(Dvert  toxicity. 

chloride. 

1431    Xylene 

ISO  ppm 

Narcosis,  irritant 

(o,mp- 

effects. 

iaomers). 

1435    Zinc 

2mg/m* 

Respiratory 

chkxide  (fume). 

irritation. 

**  TTw  ACGIH  TWA-TLV  is  for  an  8-hour  expo- 
aura;  its  STELs  are  IS-minute  limits  not  to  be  ex- 
ceeded mora  than  4  times  per  day  with  a  minimum 
of  60  minutea  between  succpssive  STEL  exposures; 
and  Hs  caiRngs  ara  peaks  not  to  be  exceeded  for 
any  period  of  time. 


Preliminary  Conclusions 

OSHA  is  proposing  STELs  where  the 
Agency  believes  a  short-term  limit  is 
needed  to  supplement  the  8-hour  TWA 
to  protect  woiicers  from  the  adverse 
health  effects  associated  with  exposure 
to  short-term  exciu-sions  that  would  be 
permitted  with  the  8-hour  limit  alone. 
OSHA  preliminarily  concludes  that, 
without  a  STEL,  woricers  remain  at  risk 
of  experiencing  the  broad  range  of 
recognized  acute  effects  associated  with 
elevated  short-term  exposures  to  these 
chemicals.  Compliance  with  a  STEL  in 
addition  to  an  8-hour  limit  will 
substantially  reduce  the  risk  of  health 
impainnent  and  functional  incapacity 
potentially  faced  by  workers  exposed  to 
these  substances  diuing  excursions  to 
the  levels  permitted  by  the  8-hour  limit 
alone.  OSHA  believes  that,  for  this 
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group  of  substances,  the  toxicological 
evidence  forms  a  reasonable  basis  for 
proposing  to  supplement  the  8-hour 
permissible  exposure  limit  with  a  short- 
term  limit. 

At  the  time  of  the  final  rule.  OSHA 
will  establish  short-term  exposure  limits 
for  these  substances  if  it  determines  that 
STELs  will  substantially  reduce 
significant  risk. 

18.  Substances  for  Which  OSHA  Is 
Proposing  To  Add  Skin  Notations 

There  are  a  number  of  instances  in 
this  rulemaking  for  which  OSHA  is  - 

proposing  to  add  a  skin  notation  to  the 

limit  for  a  substance.  In  all,  a  skin  * 

notation  is  being.added  in  49  cases.  * 

Table  C1&-1  shows  all  of  the  substances 

for  which  the  Agency  is  proposing  to  > 

add  skin  notations. 

The  ACGIH  began  to  include  skin 
designations  for  the  chemicals  in  its  list 
for  the  first  time  in  1961  (Stokingerl961). 
At  that  time,  the  organization  stated 
that: 

This  notation  is  to  be  interpreted  simply  as 
an  indicator  that  skin  absorption  may 
contribute  to  the  overall  intake  from 
exposure  in  addition  to  that  from  inhalation. 
It  refers  mainly  to  absorption  from  liquid 
contamination  (Stokinger  1961). 

BIUJNO  COOE  4510-26-11 
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1ABL£  C)8  I.  list  of  Substances  for  Which  OSHA  Is  Proposing  to 
Add  a  Skin  Notation 


H.S.  NuMber/ 
Chealcal  Nane 


CAS  No. 


UMI 


1012  Allyl  glycldyJ  ether  (A6£) 

1051  n-Butyl  alcohol 

1055  o-sec-Butylphenol 

10«6  Captafol  (OlfoTatan) 

1084  o-Ch1orobenzy11(tenc  fNlonltrUe 

1091  Chlorpyrlfos  | 

1107  Cytlohexanol  ' 

1108  Cydohexanorje 
ItIO  Cyclonlte 
1118  Olazlnon 

1120  2-N-0lbutylaa1noethano1 
1129  1.3-01ch1oropropene 
1131  Oicrotophos  (Bidrin) 
1138  Diethylene  trlanlne 
1141  01«ethy1.1.2-d1broii»-2.2-dlch1proethy1  phosphate 
1146  Oloxathlon  (Oelnav) 

1156  Endosulfan 

1160  Ethion  (Mlalate)  I         . 

1173  Fenanlphos 

1175  Fenthlon  i 

1181  Fonofos  j 

1184  Furfuryl  alcohol 
'  1195  Hexachlorobutadlene 
1198  Hexafluoroacetone 
1211  2-Hydroxypropy1  acrylate 
1220  Isooctyl  alcohol 
1229  n-Isopropylanlllne 
1237  Manganese  cydopentadienyl  tricarbonyl 

1241  Hercury  (vapor)  | 

1242  Hercury.   (organic)  alkyl  conpouftds 

1251  Methyl  acrylonltrlle 

1252  Methyl  alcohol 
1256  Methyl  deiwton 
1265  Methyl  parathlon 

1271  Methylcyclopentadlenyl  Mnganese  tricarbonyl 
1273  4,4' -Methylene  b1s(2-chloroan1Iln«) 
1313  Phenothlazlne 
1319  Phorate  (Ihlaet) 
1335  Propargyl  alcohol 
1339  Propyl  alcohol 
1342  1.2-Propylene  glycol  dinltrate 
1392  Ihloglycollc  acid 
1394  Tin  (organic  compounds) 

1400  p-Toluldtne 

1401  ■Toluldlne 
1407  1,2.3-Tr1ch1oropropane 
1414  Triorthocresyl  phosphate 
1426  Vinyl  cyclohexene  dioxide 
1432  ■-Xylene-alpha.alpha'-dlaielne 

•UJNO  CODE  4810-2«-C 


106-92-3 
71-36-3 
89-72-5 
2425-06-1 
2698-41-1 
2921-88-2 
108-93-0 
108-94-1 
121-82-4 
333-41-5 
102-81-8 
542-75-6 
141-66-2 
111-40-0 
300-76-5 
78-34-2 
115-^-7 
563-12-2 
22224-92-6 
55-38-9 
944-22-9 
98-00-0 
87-68-3 
684-16-2 
999-61-1 

26952-21-6 
643-28-7 
12079-65-1 
7439-97-6 
7439-97-6 
126-98-7 
67-56-1 
B022-00-2 
298-00-0 
12108-13-3 
5124-30-1 
92-84-2 
298-02-2 
107-19-7 
71-23-8 
6423-43-4 
68-11-1 
7440-31-5 
106-49-0 
108-44-1 
96-18-4 
78-30-8 
106-87-6 
1477-55-0 
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The  ACGIH  has  expanded  on  its 
reasoning  since  the  19608,  and  the 
preface  to  the  most  recent  Threshold 
Limit  Values  and  Biological  Exposure 
Indices  (1987-1988)  explains  that  the 
skiit  designation  is  designed  to  call 
attention  to  the  need  for  "appropriate 
measures  for  the  prevention  of 
cutaneous  absorption  so  that  the 
threshold  limit  is  not  invalidated"  (p.  7). 
Thus  a  skin  notation  warns  that 
exposure  via  the  cutaneous  route, 
including  absorption  through  the  eyes  or 
mucous  membranes,  by  either  inhalation 
or  direct  contact,  may  contribute 
substantially  to  an  employee's  overall 
exposure  and  cause  systemic  toxicity. 

In  estabUshing  most  skin  designations, 
OSHA  has  relied  primarily  on  animal 
data,  particularly  on  dermal  LDm  values 
in  rodents  (mice,  rats,  rabbits,  and 
guinea  pigs).  This  evidence  is 
occasionally  supported  by  findings  in 
humans,  and  in  a  few  cases,  human 
evidence  provides  the  sole  basis.  The 
ACGIH  has  a  policy  of  using  a  dermal 
IDso  of  2  g/kg  as  a  general  cutoff  for 
determining  when  to  classify  a 
substance  as  sufficiently  absorbable  to 
present  a  hazard  via  the  percutaneous 
route;  that  is,  substances  having  a 
single-dose  dermal  LDm  of  less  than  2  g/ 
kg  receive  a  skin  notation,  while  those 
with  dermal  LDuS  above  this  cutoff  da 
not  (ACGIH  1986.  p.  332).  The 
Documentation  (ACGIH  1986)  contains 
no  cutoff  value  for  chronic  dermal 
exposures.  i.e..  for  toxicity  resulting 
from  repeated  applications  of 
substances  to  the  skin. 

The  following  discussions  describe 
OSHA's  reasons  for  adding  or  deleting 
skin  notations  for  some  OSHA-regulated 
chemicals  or  the  regulatory  candidates 
under  consideration. 


o-sec-Butylphenol.  In  assigning  a  skin 
notation  to  this  substance,  the  ACGIH 
relied  on  an  unpublished  Dow  Chemical 
Company  study  showing  that  the  dermal 
LDm  for  butylphenol  in  guinea  pigs  is 
between  0.6  and  2.4  g/kg.  This  range . 
clearly  includes  the  single-dose 
percutaneous  cutoff  value  of  2  g/kg,  and 
skin  absorption  of  butylphenol  thus  has 
the  potential  to  contribute  to  overall 
exposure  and  to  cause  systemic  effects 
in  dermally  exposed  workers.  OSHA 
preliminarily  concludes  that  the  addition 
of  a  skin  notation  is  warranted  by  this 
avoidance  and  that  the  evidence  of 
dermal  contact  will  eliminate  the  risk  of 
systemic  toxicity  posed  by  this 
chemical. 

Phorate.  Hiorate,  an  organophosphate 
insecticide,  has  been  proposed  for  a  skin 
designation  on  the  basis  of  its  high  acute 
percutaneous  toxicity.  In  male  and 
female  rats,  the  dermal  LDm  is  6.2  and 
2.5  mg/kg,  respectively,  values 
substantially  below  the  level  used  as  the 
criterion  for  permeability  via  the 
percutaneous  route  (ACGIH  1986,  p. 
332).  OSHA  preliminarily  concludes  that 
preventing  skin  contact  with  this 
chemical  will  protect  exposed  workers 
from  experiencing  the  neurologic  effects 
associated  with  overexposure  to  this 
cholinesterase  inhibitor. 

Vinyl  cyclohexene  dioxide.  The  skin 
notation  for  vinyl  cyclohexene  dioxide 
is  based  on  evidance.  that  this^  substance 
is  highly  toxic  in  rats  given  a  single  skin 
application.  The  dermal  LDm  in  ^s 
species  is  0.62  ml/kg.  In  addition,  this 
chemical  has  been  shown  to  cause  skin 
tumors  and  cancers  developing  late  in 
life  in  mice  receiving  dermal 
applications  of  a  30-percent  solution  of 
vinyl  cyclohexene  dioxide  in  acetone. 
The  ACGIH  (1986)  reports  that  "extreme 


caution  should  be  exercised  in  the  use  of 
this  diepoxide"  because  of  the  "very 
limited  toxicological  data 
and  *  *  *  demonstrated 
carcinogenicity  when  *  *  *  applied  to 
the  skin  of  the  mouse."  OSHA 
preliminarily  concludes  that  the  addition 
of  a  skin  designation  to  the  limit  for  this 
chemical  is  essential  to  protect  workers 
both  from  systemic  toxicity  via  the 
percutaneous  route  and  from  the 
potential  risk  of  developing  either 
systemic  or  skin  cancers. 

Substances  for  Which  the  ACGIH  Has 
Delisted  the  Skin  Notation 

For  four  substances,  the  ACGIH  has 
deleted  the  skin  notations  that  have 
appeared  in  the  1968  edition  of  the 
Documentation  and  which  were 
subsequently  adopted  by  OSHA  under 
the  section  6(a)  mechanism  in  1971. 
Table  C18-2  shows  these  chemicals. 

OSHA  is  not  proposing  to  delete  the 
skin  notations  for  these  four  substances. 
The  Agency  believes  that  deletion  of 
these  designations  would  in  effect 
constitute  an  increase  in  the  level  of 
exposure  permitted  and  thus  a  decrease 
in  the  extent  of  worker  protection 
provided  by  the  limits  of  the  current  Z 
tables.  In  accordance  with  principles 
established  by  OSHA  (see  the  preamble 
for  the  ffnal  revisions  to  the  cotton  dust 
standard.  50  FR  51120  et  seq.).  the 
Agency  must  demonstrate  that  deleting 
these  skin  designations,  which  were 
established  under  the  section  6(a) 
mechanism,  will  not  pose  a  signiBcant 
risk  to  exposed  workers.  The  discussion 
below  describes  the  ACGIH's  reasons 
for  recommending  deletion  of  these 
notations. 


/  Vol  sa.  Wo.  log  /  Taetday.  fuae  7.  It88  /  I^«ii»es6cl  Htdes 


/  ¥al.  53;  No.  109  /  Tuesday.  June  7,  1968  /  Pixxpooei  Rules 


21227 


T#«.E  C1»-2.     List  of  Sutrstauces  for  Wilch  the  1C6IH  Mas 
Oe1«ted  the  Sk\n  HoUtJon 


H.S.  HuKber/ 
Ciiealcal  Mane 


CAS  No. 


1113  AOr 

1149  Dipropylene  glycol  methyl  ether 

1197  Hexachloroethane 

1303  Faraqaat,  resplrable  dust 


The  evidence  on  wliich  the  ACG3H 
bned  fts^tecisien  to  delete  skin 
mteSona  for  the  foar  dienicalB  in 
queetioa  i«  priBarily  amaal  eviilenGe. 
For  DOT  and  hexacUoroelkaiie.  ^e 
ACGIH  ddeted  the  akiB  deaga^tion 
bMed  op  die  KdiAiw^  low  denul 
toxicity  deao—tiated  by  these 
substaaces  io  animal  studiet.  OSHA 
preliaua«iiy  finds,  however,  that  Ae 
ahseace  ofaignifkaat  risk  via  detoul 
abaorption  has  not  beea  aafficieatiy 
shown  iar  DDT  and  hexaoUoroethaAe. 
and  thus  OSHA  is  not  piaposuig 
deletion  at  this  timp 

For  the  two  remaiaing  substaaces  in 
this  group,  paraquat  and  dipropylene 
gl3rcol  methyl  ether  (DPGME),  the  skin 
notation  was  deleted  because  the 
ACdH  heheTes  that  the  sabstance  does 
not  in  Ae  case  of  paraquat,  "penetrate 
the  unbroken  or  uninjured  skin"  or 
believes,  as  in  the  case  of  DPGME,  that 
the  substance  is  "practically 
nontoxic  *  *  *  by  the  dermal  route  for 
rabbito"  (ACGIH  1986).  However,  OSHA 
notes  that  at  high  doses  paraquat  does 
"injure  and  break  down  dermal 
barriers"  and  gain  entry  to  the  body. 
The  Documentation  records  the  case  of 
a  44-year-old  man  who  died  of 
respiratory  insufficiency  after  he  was 
poisoned  by  the  percutaneous 
absorption  of  an  acutely  toxic  quantity 
of  undiluted  paraquat  (ACGIH  1986). 
The  ACGIH  also  reports  that  there  is 
evidence  that,  despite  DPGME's  low 
single-dose  dermal  toxicity,  repeated 
apphcations  of  the  chemical  to  the  skin 
of  rabbits  caused  death  "in  a  significant 
number  of  the  exposed  rabbits  at  levels 
of  3  ml/kg  and  above"  (ACGIH  1986). 

In  accordance  with  the  principles 
stated  in  the  cotton  dust  preamble  (50 
FR  51120)  OSHA  does  not  find  the 


evidence  adduced  by  Ihe  AQdH 
sufficient  to  provide  a  basis  toe  the 
deletioa  «l  fte  alua  notations  for  thi^ 
group  of  substances.  The  A^uujf 
preliminarily  r.niirl^i/^ps  that  feting  the 
skin  wntnti^T^  from  the  limits  lot  tlsse 
four  aiilMtancpt  win  not  eosure  that 
woEkors  ate  protected  against  the  naks 
potentially  posed  by  percutaneous 
absorption  of  Ihese  substances. 
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V.  Summary  of  Praliminary  Feasibility, 
Regulatory  Impact,  Regulatory 
FlexiUlity  and  Environmental  Impact 
Analyaaa 

The  OSHA  Act  requires  the  Agency  to 
consider  the  feasibility  of  proposed 
standards.  Executive  Order  12291  (46  FR 
13197)  requires  that  a  regulatory 
analysis  be  conducted  for  any  rule 
having  major  eomomic  consequences  on 
the  national  economy,  individual 
industries,  geographical  regions,  or 
levels  of  govenunent  The  Regulatory 
Flexibikty  Act  (5  U.S.a  601  et  seg.) 
similarly  retinires  OSHA  to  consider  the 
impact  of  Ae  proposed  regdatitm  on 
small  entities.  Consistent  with  these 
requirements,  OSHA  has  prepared  a 
Feasibility  Analysis,  and  a  Preliminary 
Regulatory  Impact  and  Regulatory 
Flexibility  Analysis  for  this  proposed 
rule.  DetaUs  supporting  this  Summary 
are  included  in  Appendix  B  of  this 
proposal.  Not  all  of  the  Supplements  to 
Appendix  B  are  published  in  this 
proposal.  They  are,  however,  available 
from  OSHA.  Instructions  on  how  to 
obtain  the  Supplements  are  given  at  the 
end  of  Appendix  B. 

ApproatJi 

Because  this  rulemaking  involves 
about  438  chemicals,  OSHA  has 
prepared  the  regulatory  impact  analysis 
in  two  phases.  Fftase  I  involved  the  use 
of  a  ntunber  of  secondary  data  bases  to 
collect  information  on  the  chemicals  to 
be  regulated  and  the  industries  in  which 
they  are  used.  These  data  bases 
provided  information  on  the  toxicity  and 
health  effects  of  exposure  to  the 
chemicals,  and  current  information  xm 
engineering  controls  in  use  and 
emergency  response  procedures.  Two 
data  bases  provided  information  on 
employee  exposiues.  The  1982  National 
Occupational  Exposure  Survey  (NOES) 
was  based  on  a  sample  of  abmit  4,500 
businesses.  Hie  data  base  developed 
from  this  survey  contains  an  estimate  of 
the  munber  of  persons  occupationally 
exposed  to  hazardous  substances  by 
Standard  Industrial  Classification  (SIC). 
The  second  data  base  was  OSHA's 
Integrated  Management  Information 
System  (IKflS).  The  IMIS  contains  the 
results  of  air  samples  taken  since  1979 
by  OSHA  industrial  hygienists  in  the 
course  of  compliance  inspections.  Both 
the  NOES  and  IKOS  data  bases  provided 
valuable  information  on  the  nature  and 
extent  of  employee  exposures  to  the 
substances  to  be  regulated;  however, 
they  did  not  provide  complete 
information  on  all  substances. 
Supplementary  information  was 
obtained  from  industrial  hygienists  and 
engineers.  These  experts  identiHed 


exposure  controls  in  use,  and  the 
ntunber  and  size  of  plants  most  likely  to 
be  affected  by  this  rulemaking.  These 
sources  have  provided  OSHA  with  a 
substantial  body  of  information  on 
chemical  use,  exposures  and  controls. 
Phase  II  of  the  data  collection  effort 
involved  a  sampling  survey  of  over  5,300 
Bras  in  industries  where  diemical 
exposures  were  believed  to  pose 
potential  problems.  The  survey, 
conducted  during  the  first  part  of  1988, 
gathered  data  on  chemicals,  processes, 
exposures  and  controls  currently  in  use. 
These  additional  data  have  permitted 
OSHA  to  refine  the  Phase  I  preliminary 
estimates  of  technical  and  economic 
feasibility.  In  addition,  site  visits  to  over 
100  plants  are  underway  to  verify  the 
data  collected  to  date  on  chemicals, 
processes,  controls  and  enqrioyee 
exposures.  Tlie  reports  covering  these 
site  visits  will  be  sobmitted  to  die 
docket  prior  to  the  completion  of  the 
public  hearing  in  this  rulemaking. 

Employee  Exposure  cuid  Benefits 

Revising  OSHA's  Z-Table  limits  for 
hazardous  substances  is  expected  to 
result  in  reduced  risk  of  chemically 
related  disease  among  exposed 
employees.  Exposure  to  substances 
included  in  the  rulemaking  has  been 
associated  with  a  variety  of  adverse 
health  effects,  including  impairment  of 
organ  system  functions,  mucous 
membrane  irritation,  neuropathy, 
narcosis,  allergic  sensitization, 
respiratory  disease,  cardiovascular 
disease,  and  cancer. 

Using  data  from  OSHA's  IMIS  system 
and  infonnation  collected  from  the 
survey  of  over  5,300  establishments, 
OSHA  estimates  over  17  million 
employees  are  potentially  exposed  to 
hazardous  substances  in  the  workplace. 
OSHA  also  estimates  that  over  3.6 
million  employees  are  ciurendy  exposed 
above  the  proposed  exposure  limits  for 
these  substances.  Table  V-1  summarizes 
OSHA's  estimates  of  the  number  of 
workers  currently  at  risk  of  adverse 
health  effects.  OSHA  estimates  that 
promulgation  of  the  proposed  exposure 
limits  will  result  in  a  potential  reduction 
of  over  55,000  work-related  illness  cases 
per  year,  over  23,600  lost-workday 
illness  cases  per  year,  and  over  533,000 
lost  workdays  due  to  illness  per  year. 
OSHA's  preliminary  estimate  is  that 
industry  compliance  with  the  proposed 
exposure  limits  will  result  in  a  reduction 
of  519  fatalities  caused  by  exposure  to 
substances  that  cause  cancer, 
respiratory  disease,  cardiovascidar 
disease,  or  liver  or  kidney  disease  pe** 
year. 
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TABLS  V-l 


S'J5J%!25SsfBS^  ParenriALLy  at  risk  op  ExiwiENCirc  adverse  BFrecis, 


ADVERSE  HEALTH  EPPBCT 


*0.  OP  NOnCBlS 

POTENTIALLY 

BCPOSED  TO 

SUBSTANCES 

ASSOCIXTED 

WITH  BPraCT, 

mtflMUH  BSHNHTB 


NUISANCE  EPPBCTS 

ODOR  AND  TACTB  EPPBCTS 

SYSTEHIC  TOKICm 

HUOOUS  K9CRANB  IRRITATION 

rCTABOLIC  INTBRPERENCBS 

LIVER/KIDfCY  DISEASE 

OCULAR  OISniRBANCES 

RBSPIRATORSr  DISEASE 

CARDICVASCtXAR  DISEASE 

NEUROPATHY 

NARCOSIS 

CANCEK 

ALLERGIC  SENSITIZATION 


4,729,417 
718,S22 
3,233,319 
12,077,315 
2,277,113 
2,321,573 
194 
3,765,717 
164,576 
1,231,744 
4,601,993 
3,663,053 
2,710,576 


NO.  OP  NORKOIS 

POTENTIALLY 

EXPOSED  10 

SUBSTANCES 

ASSOCIATED 

WITH  BPPBCT, 

MAXINOI  ESTIMKTB 


5,804,846 
808,537 
3,818,742 
15,813,663 
2,345,975 
2,488,604 
194 
4,023,525 
164,576 
1,349,421 
6,381,899 
3,784,374 
2,903,153 


NO.  OP  tCRKERS 

EXPOSED  ABOVE 

PROPOSED  LIMITS 

FOR  SUBSTANCES, 

NINIMM  BSnNKTE 


NO.  OP  NORKQiS 

EXPOSED  ABOVE 

PROPOSED  LIMITS 

FOR  SUBSTANCES, 

MAXIMUM  BSnMNTE 


829,487 
59,102 
250,282 
59,969 
746,879 
383,581 
0 
639,717 
44,355 
201,760 
526,021 
499,716 
296,444 


892,725 
59,102 
256,909 
1,021,197 
746,879 
384,876 
0 
654,319 
44,355 
210,203 
547,731 
499,716 
297,i55 


^Double  counting  of  employees  simultaneously  exposed  to  more  than  one 
substance  in  different  adverse  health  effects  categories,  prevents  the 
sunnation  of  viorkers  exposed  to  all  adverse  health  effects  in  this 
table. 
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Nonregulatory  Alternatives 

OSHA  believes  that  there  are  no 
nonregulatory  alternatives  that 
adequately  protect  most  workers  from 
the  adverse  health  effects  associated 
with  exposure  to  the  chemicals  under 
consideration.  OSHA  believes  that  the 
tort  liability  laws  and  Workers' 
Compensation  do  not  provide  adequate 
worker  protection  due  to  market 
imperfections.  Some  employers  have  not 
complied  with  the  standards 
recommended  by  professional 
organizations.  Tlie  deleterious  health 
effects  resulting  from  continued  high 
levels  of  exposure  to  hazardous 
substances  require  a  regulatory  solution. 

Technological  Feasibility 

Consistent  with  OSHA  regulations 
and  policy,  engineering  controls  and 
work  practices  to  control  employee 
exposure  are  preferred  over  the  use  of 
personal  protective  equipment. 

Engineering  controls  involve  the  use 
of  local  exhaust  ventilation,  general 
ventilation,  isolation  of  the  worker  and 
enclosure  of  the  source  of  emissions, 
process  modifications,  equipment 
modifications,  and  substitution  of  non- 
hazardous  chemicals.  These  methods 
may  be  used  alone  or  in  combination 
depending  upon  the  industrial  processes 
involved.  These  controls  are  widely 
used  and  will  effectively  control 
exposures  either  by  themselves,  or 
coupled  with  changes  in  work  practices. 

Perhaps  the  most  widely  used 
technique  for  controlling  chemical 
exposure  is  the  use  of  ventilation. 
General  ventilation  uses  the  movement 
of  air  within  the  general  work  space  to 
displace  or  dilute  the  contaminant  with 
fresh  outside  air.  General  ventilation 
may  not  be  the  preferred  control 
method,  however,  due  to  the  large 
volumes  of  airmovement  required.  Local 
exhaust  ventilation  uses  much  smaller 
volumes  of  air,  exhausted  from  the  point 
or  source  at  which  contaminants  are 
generated. 


Isolation  involves  placing  a  physical 
barrier  between  the  hazardous 
operation  and  the  worker.  Many 
modem,  automated  manufacturing 
processes  are  now  fully  enclosed  in 
ventilated  cabinets.  The  effectiveness  of 
such  a  control  technique  depends  on  the 
frequency  with  which  the  workers  have 
to  enter  the  enclosure  during  normal 
operations.  In  other  situations,  rather 
than  placing  the  process  or  machine  in 
an  enclosure,  the  worker  is  placed  in  an 
enclosure.  Many  processes  whidi 
involve  potential  chemical  exposures 
are  operated  remotely  by  operators  in 
air-conditioned  booths  isolated  from  the 
hazardous  materials. 

Substitution  refers  to  the  replacement 
of  a  toxic  chemical  in  a  particular 
process  or  work  area  with  another,  less 
toxic  product.  Properly  applied, 
substitution  can  be  a  very  effective 
control  technique.  However,  care  must 
be  taken  to  ensure  that  the  proposed 
substitute  performs  in  a  siniilar  manner 
to  the  product  being  replaced.  In 
addition,  it  is  essential  that  the 
substitute  be  carefully  evaluated  to 
ensure  that  in  controlling  one  hazard, 
another  different  hazard  is  not 
inadvertentiy  introduced.  The  substitute 
must  also  be  compatible  with  existing 
manufacturing  equipment  and 
processes. 

The  success  of  these  techniques  will 
depend  on  the  physical  properties  of  the 
chemicals  and  emissions  encountered 
(boiluig  point,  vapor  pressure,  etc.)  and 
the  process  operating  conditions.  In 
some  cases,  particularly  with  cleaning 
solvents,  substitution  may  provide  the 
quickest  and  most  effective  means  of 
reducing  exposure.  In  other  situatioils.  a 
major  effort  may  be  required  to  alter 
processes  or  install  or  expand  local  or 
general  dilution  ventilation. 

OSHA  believes  that  existing 
engineering  controls  are  available  to 
reduce  exposure  levels  to  the  new 
proposed  levels.  Standard  controls  have 
been  adapted  in  numerous  situations  to 
solve  situation-specific  problems  in  all 


of  the  industry  sectors  affected.  Detailed 
industry-specific  illustrations  of  Uiis 
point  are  presented  in  the  Technological 
Feasibili^  Chapter  of  die  Preliminary 
Regulatory  Impact  Analysis. 

Costa  (rf  Compliance 

Costs  of  compliance  with  the 
proposed  rulemaking  would  result  from 
industry  actions  to  lower  workers' 
chemical  exposure  to  the  levels 
proposed.  The  1988  sample  survey  of 
more  than  5,300  firms  was  drawn  from  a 
universe  of  over  one  million  firms 
potentially  affected  by  the  rule.  Table 
V-5  at  the  end  of  this  section  presents  a 
list  of  industries  included  in  the 
analysis.  ' 

Survey  respondents  verified  the 
number  of  work  stations  and  woriiers 
related  to  each  process,  the  process 
location  and  configiu^tion,  the  controls 
already  in  place,  and  potential  chemical 
exposures  above  new  proposed  levels. 
Process  controls  in  place  were 
compared  to  a  list  of  control  designs    ^ 
needed  to  limit  exposures  to  new  lower 
levels.  Where  the  required  controls  were 
not  reported  to  be  in  place,  a  compliance 
cost  per  wori(  station  was  assigned. 
Process  control  costs  were  summed  per 
establishment  and  certain  maintenance 
woiicers  were  assigned  a  respirator  cost. 
Costs  for  the  surveyed  establishments 
were  then  weighted  (by  SIC  and  size)  to 
represent  compliance  costs  for  the 
universe  of  affected  plants. 

The  survey  found  that  about  500,000 
establishments  use  the  chemicals  being 
regidated.  Of  this  number,  about  101,200 
would  incur  some  costs  to  comply  with 
the  proposed  rule.  The  total  estimated 
annualized  capital  plus  annual  operating 
costs  are  $927.83  million.  Table  V-2     . 
presents  the  annual  cost  by  industry 
sector,  for  large  and  small  (fewer  than 
20  employees)  plants. 

Among  all  industry  sectors  affected 
by  this  proposal,  about  101,200 
establishments  are  estimated  to  incur, 
on  average,  an  annual  cost  of  $9,200. 

MUMQ  COOe  4f  W-IS-M 


:...~.j<T..-. 


•t'fro-i-*.; 
•■■%.*■€  til 


^dsrar  Regialer  /  Voh  53^  No.  109  /  Tuesday,  fniie  7.  WDB  /  ftup— ed  Rrfw 


TABLE  V-2 


ANNUAL  0ratAT1«6  AND  ANNUALIZED  CAPITAL  COST  OF  COMPLIAMCC  DY  INDUSTRIAL  SECTOR  (■> 


SIC  (b)  SIC  ocscRirrtoN 


LARGE  PLANIS   SMU  MA«S 


ANNUAL  con 


20 

raCD  PROD,  (c) 

821.704.100 

811.799.000 

833.493.100 

21 

TOMCCO  (e> 

819.700 

80 

819.700 

22 

TEXT.  NIU  (e> 

823.308,400 

U,  170.009 

829.478.400 

2S 

APPMKL  PROB.  (C> 

825.604.300 

88.139,900 

831,7U,200 

24 

LUHRCR  8  MHO 

i20.S34.800 

8175,551,308 

8196,886,100 

25 

FORHITURC 

87,915,300 

86,805.300 

814,720,600 

26 

PAPER  PRO*. 

830.966,900 

8290,800 

831,257,700 

27 

PRINTINfi  8  PUB. 

S15,263,3«0 

860,425,000 

875,688,308 

28 

CIEmCAL  PROD. 

851,745,500 

88.412.108 

840,157,600 

29 

PETRO.  REFINTNG 

86,800,700 

84U,600 

87,215.300 

30 

RUBBER  8  PLASTICS 

853,256,200 

822,225,900 

.875.482.100 

)1 

LEATHER  PROD. 

181.464,400 

81,115,100  CO 

82.579,500 

32 

STONE  8  CLAV 

815,079,300 

87.463,308 

822,542,600 

33 

PRIR.  NETM. 

834,721,200 

85,612,400 

840.333,600 

^ 

Mt.  METALS 

SSO,927,100 

85,010,500- 

855.937,600 

35 

IWCmNFRT    < 

843,986,300 

813,754,100 

857,740,400 

36 

ELEC  NACN. 

824,210,900 

87,570,500 

831,781,400- 

37 

TRANS.  EQUIP. 

820.884,600 

826,214,500  (c> 

U7, 099, 100 

30 

INSTRUMENTS 

«10,257,300 

83,207,400 

813.464.700 

9t 

mSC.  MANOP. 

813,861,200 

84,334,300 

818.195,500 

40 

R.R.  TRANS. 

S532,200 

.80 

8532,200 

4S 

AIR  TRANS.     ' 

81.828,900 

8ft 

81,828,900 

47 

TRANS.  SERV. 

81,853,100 

80 

81,853,100 

49 

ELEC.  6AS.   SAN. 

819.373,900 

83,314,500 

822,688.400 

5t 

UNOLESALE  TRABC 

81,416,300 

82,638,300 

84,054,600 

51 

mOLESALE,  NOH-DUR 

83,094,200 

85,764,000 

88,858,200 

55 

AUTO  DEALERS  (c) 

89.862,500 

82,092,200 

811.954.700 

72 

PERSONAL  SRV.   (c) 

815,648,500 

815.639.300 

831,287.800 

73 

BUSINESS  SRV.  (c> 

83.701,700 

85.252,108 

88.953,800 

75 

AUTO  REPAIR  (C> 

8466,800 

81,084,100 

81,510.900 

76 

MISC.  REPAIR  SRV. 

8669,500 

84,179,000 

84,848,500 

80 

NEALTN  SERV.  (c) 

82,413,000 

82.026.400 

84.439,400 

TOTAL 

8511,572,100 

U16,455,900 

8927.828,000 

Source: 


O.S.  Depsrtaent  of  Labor,  Occwpationel  Safety  and  Kealth  Aaninjstration, 
Office  of  Regulatory  Analyafa. 


(a)  Costs  were  calculated  by  annualizing  the  capital  cost  over  the  projected  life  of 
th«  aquipnent  (10  years)  using  a  10  percent  cost  of  capital  and  adding  an  annual 
operating  and  aaintenance  coat  estimated  at  10  percent  of  the  capital  cost. 

(b)  Industry  sectors  not  identified  in  this  table  include  industries  "With  no  major 

cost  iapact  expected,  the  construction  industry,  which  will  be  the  subject  of  a  separate 
regulatory  analysis,  and  industries  such  as  Mining,  over  which  OSNA  has  no  jurisdiction. 


UMI 


(c)  Costs  in  these  sectors  were  based  on  expert  judgeaient  and  secondary  data  collection. 

Survey  data  for  SICs  55,  72,  73,  75  and  80  was  insufficient  to  estinate  compliance  costs. 
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Economic  Impact 

OSHA  prepared  two  estimates  of  the 
economic  effects  of  the  proposal  on 
potentially  affected  firms.  The  two 
estimates  were  based  upon  Zero  Cost- 
Passthrough  ("worst  case")  and  Total 
Cost-Passthrough  ("best  case") 
scenarios. 

In  the  first  scenario  it  was  assumed 
that  all  compliance  costs  would  be 
absorbed  by  firms  in  the  form  of 


reduced  profits.  Table  V-^  contains  a 
summary  of  this  "worst  case"  analysis. 
Under  this  scenario,  the  estimated 
average  percent  reduction  in  profits  for 
all  affected  firms  was  less  than  one 
percent.  The  estimated  reduction  in 
profit  of  8  percent  for  SIC  24.  Lumber 
and  Wood  Products  Manufacturers,  was 
the  highest  among  all  industries. 

In  the  second  scenario  it  was  assumed 
that  all  con^)liaqce  costs  would  be 


passed  on  to  the  consumer  in  the  form  of 
higher  prices.  The  potential  price 
increase  for  an  industry  sector  at  the 
two-digit  SIC  level  was  estimated  by 
dividing  the  sector's  compliance  cost  by 
its  total  sales.  In  this  scenario,  there 
would  be  Uttle  impact  on  market  prices: 
none  of  the  estimated  price  increases 
exceeded  one  half  of  one  percent  (Table 
V-4). 

■tLLMQ  cow  4S10-aS-M 
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I  Tauie  V-i 

BCDNQNIC  EFFECTS:  NO-COST  fUSSIOMXai  SCENMaO^ 


AMMial  Co«ts2 

Total  SalM^ 

R.O.R. 

m 

Pr«-Reg 

POSt-RM 

Profits  (i  o» 
7^966.29 

%  Cbame 

SIC 

Xnduatry 

(1  ■illioQs) 

(i  nrilUoMh 

Sales 

(»^* 

Profits  (i  m) 
8,00».04 

in  Profits 

20 

• 

FOOD  PKX). 

31.49 

353,780.38 

-  0.1715 

21 

TOBACCO 

0.02 

74,030.13 

3,923.60 

3,923.59 

-  0.0003 

22 

TEXT.  MILL 

29.48 

60,735.2? 

1,765.42 

l,T47.59 

-  1.0100 

23 

APPAREL  PROD. 

31.74 

74,474.65 

1,813.22 

1,793.56 

-  1.0845 

24 

LUMBER  (  wnno 

196.09 

57,994^48 

1,974.51 

1,814.21 

-  8.1188 

25 

FUBNITORB 

14.72 

37,648.27 

1,411.02 

1,400.96 

-  0.7129 

26 

PAPQl  PROD. 

31.26 

103,694.14 

3,778.20 

3,761.24 

-  0.4489 

27 

FRIKTINS  i  PUB. 

75.69 

134,830.21 

6,471.85 

6,412.25 

-  0.9210 

28 

cmmcAL  PROO. 

40.16 

272,759.67 

11,738J80 

11,714.76 

-  0.2048 

29 

PeiRO.  REHNING 

7.22 

196,400,57 

4,964.85 

4, .960. 84 

-  0.0808 

30 

ROBBER  k  PLASTICS 

75.48 

86,538.58 

3,423.75 

3,376.10 

-  1.3918 

31 

LEATHER  PROD. 

2.58 

15,449.56 

401.69 

399.95 

-  0.4328 

32 

STCME  i  OAY 

22.54 

46,094.04 

1,954.99 

1,940.73 

-  0.7300 

33 

PRIMUer  ICTALS 

40.33 

112,564.26 

3,714.62 

3,691.27 

-  0.6286 

34 

FMB.  METALS 

55.94 

150,146.41 

6,005.86 

5,974.10 

-  0,5288 

35 

HACHINBV 

57.74 

345,144.89 

5»1 1 " 

17,602.39 

17,566.95 

-  0.2013 

36 

ELEC.  NACH. 

31.78 

245,982.70 

12, 299'.  14 

12,279.63 

-  0.1586 

37 

IRANS.  EQUIP. 

47.10 

365,427.20 

14,520.25 

14,486.69 

-  0.2311 

38 

INSTRUMEinS 

13.46 

83,359.57 

3,373.26 

3,365.00 

-  0.2450 

39 

msc.  NMlu^. 

18.20 

41,870.30 

1,788.56 

1,777.39 

-  0.6245 

40 

R.R.  TRANS. 

.53 

•  43,869.14 

io!o 

3,969.62 

3,969.34 

-  0.0072 

45 

AIR  TRANS. 

1.83 

109,538.08 

3,251.40 

3,250.41 

-  0.0304 

47 

TRANS.  SERVICES 

1.85 

12,254.96 

582.18 

581.18 

-  0.1719 

49 

ELEC., GAS  fc  SAN. 

22.69 

300,254.83 

21,017.84 

21,004.06 

-  0.0655 

50 

iOOLESALE  TRADE^ 

4.05 

13,853.52 

"277.07 

273.67 

-  1.2285 

51 

WHOLESALE,  NON-OUt 

8.86 

113,848.20 

» 

1,726.26 

1,721.48 

-  0.2771 

55 

Aim>  OEALB(S 

11.95 

341,574.50 

6,489.92 

6,482.81 

-  0.1095 

72 

PStSONAL  SSN. 

31.29 

24,270.74 

1,771.76 

1,750.02 

-  1.2272 

73 

BUSINP.SS  SERV. 

8.95 

22,165.94 

1,462.95 

1,455.45 

-  0.5126 

75 

AinO  REPAIR 

1.51 

45,750.92 

2,492.19 

2,491.05 

-  0.0457 

76 

MISC.  REPAIR  SERV. 

4.85 

2,665.52 

146.60 

142.69 

-  2.6696 

80 

EIEALTH  SERVICES 

4.44 

170,234.25 

4!5 

7,807.72 

7,804.54 

-  0.0406 

Source 

:    U.S.  Departaent  of  Labor,  Occupational  Safety  and  ffealth  Administration, 

Office  of  Regulatory 

Analysis. 

Notes: 

1.  All  values  in  1985  dollars. 

2.  Reproduced  from  Table  VI-1. 

« 

3.     Dun  and  Bradstreet,  Dun's  Marketing  Identifiers  (DMI) 

Database. 

4.     Rate  of  Return  on  Sales,  Dun  and  Bradstreet,  Indimtry 

Norms  Database. 

5.     Consists  of  SIC  5093  (scrar 

>  and  waste  natei 

■ials) 

only. 

TABLB  V-4 
BCONOHIC  BFPBCTS:  TOTAL-COST  PASSTHROUGH 


Annual  Costs 

Total  sales 

Costs  as  a 

SIC 

Industry 

(S  millions) 

It  millions) 

Percent  of  Sales 

20 

VOUU  P80D. 

33.49 

353,780.38 

0.0095 

21 

TOB8CCO 

0.02 

74,030.13 

0.0000 

22 

TKXT.   HILL 

29.48 

60,735.22 

0.0485 

23 

8PPMIBL  PBOD. 

31.74 

74,474.65 

0.0426 

24 

LUMBIB  &  unco 

196.09 

57,994.48 

0.3381 

25 

ffUBMITUBB 

.      14.72 

37,648.28 

0,0391 

• 

28 

PAPBS  PROD. 

31.26 

103,694.14 

0.0301 

27 

PKINTIllG  8  PUB 

'    75.69 

134,830.21 

0.0561 

28 

anmcAL  prod. 

40.16 

272,759.67 

0.0147 

29 

PBTRO.   RBPIMINO 

7.22 

196,400.57 

0.0037 

• 

30 

RUBBBR  &  PIASTICS 

75.48 

86,538.58 

0.0872 

31 

LBATHBR  PRODUCTS 

2.58 

15,449.56 

0.0167 

32 

STOIIB  8  CLAX 

22.54 

46,094.04 

0.0489 

33 

PSBI.   MBTALS 

40.33 

112,564.26 

0.0358 

34 

FIB.   M8T8LS 

55.94 

150,146.41 

0.0373 

35 

mCHINBRX 

57.74 

345,144.89 

0.0167 

36 

BLBC.   NICH. 

31.78 

245,982.70 

0.0129 

37 

TRANS.    ■QUIP. 

47.10 

365,427.20 

0.0129 

38 

INSTRUMBIRS 

13.46 

83,359.57 

0.0162 

39 

MISC.  Nwur. 

18.20 

41,870.30 

0.0435 

40 

R.R.   TRANS. 

.53 

43,869.14 

0.0012 

45 

AIR  TRANS. 

1.83 

109,538.08 

0.0017 

47 

TRANS.   SBRVICBS 

1.85 

12,254.96 

0.0151 

49 

BLBC,CaiS  &  SAN. 

22.69 

300,254.83 

0.0076 

50 

UHOLBSALB  TRADB^ 

4.05 

13,853.52 

0.0293 

51 

WHOLBSALB,    NON-DUR.                  8.86 

113,848.20 

0.0078 

» 

55 

AUTO  DBALBRS 

11.95 

341,574.50 

0.0035 

72 

PBRSCMAL  SBRVICBS 

31.29 

24,270.74 

0.1289 

» 

73 

BUSINESS  SBRVICBS 

8.95 

22,165.94 

0.0404 

75 

AUTO  RBPAIRS 

1.51 

45,750.92 

0.0033 

76 

MISC.   REPAIR  SBRV. 

4.85 

2,665.52 

0.1819 

80 

HEALTH  SBRVICBS 

4.44 

170,234.25 

0.0026 

Source:  U.S.  Department  of  Labor,  Occupational  Safety  and  Health 

Administration,  Office  of  Regulatory  Analysis. 
Notes:   1.  Consists  of  SIC  5093  (scrap  and  waste  materials)  only. 
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Based  on  this  analysis,  OSHA 
concludes  that  the  proposed  standard  is 
economically  feasible  for  each  sector. 
The  impact  on  prices  is  slight  and  even 
in  the  worst  cases,  the  reductions  in 
profitability  are  small. 

Regulatory  Flexibility  Analysis 

In  accordance  with  the  Regulatory 
Flexibility  Act  (Pub.  L  9ft-353. 94 
Stat.1864  (5  U.S.C.  601  et  seq.).  OSHA 
has  made  a  preliminary  assessment  of 
how  the  proposed  rulemaking  will  a^ect 
large  and  small  establishments.  The 
results  of  this  preliminary  assessment 
indicate  that  some  small  establishments 
may  experience  some  adverse  impact 
The  smaller  profit  margins  of  some 
small  establishments  may  make  it  more 
difBcult  for  them  to  absorb  increases  in 
compUance  costs.  OSHA  requests 
comments  on  appitoaches  to  reduce  the 
impact  on  small  estabUshments.  An 
important  ameliorating  factor  for  each 
affected  firm  will  be  its  ability  to  pass 
through  additional  costs  to  the 
consumer.  The  ability  of  individual  firms 
to  do  this  will  be  dependent  upon 
product  demand  elasticities.  It  is 
expected  that  aU  impacted  firms  will  be 
able  to  pass  through  some  portion  of 
their  increased  costs. 

Environmental  Impact 

The  proposed  standard  has  been 
reviewed  in  accordance  with  the 
requirements  of  the  National 
Environmental  Policy  Act  of  1969 
(NEPA),  the  Council  on  Environmental 
Quality  NEPA  regulations,  and  the 
Department  of  Labor's  NEPA 
compliance  procedures  and  is  not 
anticipated  to  have  a  significant  impact 
on  the  external  environment 


Table  V-5.— SIC  Groups  Covered  in  the 
OSHAAndtysis 


Division  O.  Manufacturing: 
Major  Group  20.  Food  and  kindred  products 
Major  Group  21.  Tobacco  manulactures 
Major  Group  22.  Textile  milt  products 
Major  Group  23.  Apparel  and  ot^er  finistied  prod- 
ucts, made  from  fabrics  and  simitar  materials 
Major  Group  24.   Lumber  and  uraod  products. 

except  furniture 
Major  Group  25.  Furniture 
M^  Group  26.  Paper  and  allied  products 
Major  Group  27.  Printing,  publishing,  and  allied 

industries 
Major  Group  28.  Ctiemicals  and  aWed  products 
M^  Group  29r  Petroleum  refining  and  relntod 

industries 
Major  Group  30.  Rutiber  and  miscellaneous  plas- 
tics products 
Major  Group  31.   Leather  and  leather  products 
Major  Group  32.  Storw,  day,  glass,  and  concrete 

products 
Major  Group  33.  Primary  metal  Industries 
M<^    Group    34.    Fabricated    metal    products, 
except  macNnery  and  transportation  equipment 
Major  Group  3S.  Mactwiery,  except  oloctrical 
Major  Group  36.  Electrical  and  eleckonic  macNfV 

ery,  equipment,  and  supplies 
Major  Group  37.  Transportation  equipment 
Major  Group  38.  Meaisurlng.  anarfyzing,  and  corv 
trolling  Instruments:  photograpNc,  medkal  and 
optical  goods:  watches  and  docfcs 
Major  Group  39.  Miscellaneous  manufacturing  in- 
dustries 
Division  E.  Transportation,  Gommunicationa,  Elactric, 
Gas,  and  Sanitary  Services: 
Major  Group  4a  Railroad  transportation 
Major  Group  44.  Water  tianapoflation 
Major  Group  45.  Trarraportation  by  air 
Major  Group  47.  Transportatioo  services 
Major  Group  49.  Electoic,  gas,  and  sanitary  ser^ 
ic«s 
Division  F.  Whotoale  Trade: 
Major  Group  SO.  Wholesale  trade-durable  goods 
Major  Group   51.   Wholesala  trade-nondurabto 
goods 
Division  G.  Retail  Trade:  Major  Group  56.  Automo- 
tive dealers  and  gasoHna  service  staHona 
Division  I.  Servlcaa: 
Major  Group  72.  Personal  services 
Major  Group  73.  Business  servlcaa 
Major  Group  75.  Automotive  repair,  sendees,  and 

garages 
Major  Group  80.  Health  services 

Source:  U.S.  Deptvtment  of  Labor.  OSHA,  Oflloe 
of  Regulatory  Analyals,  as  derived  from  Standard 
Industrial  CtaMiflcation  Manual  1972,  Executive 
Office  of  the  President— Office  of  Management  and 
Budget  (1,  pp.  5-7). 

The  listing  excludes  the  construction 
industry  (SICs  15, 18,  and  17)  whidi  will 
be  the  subject  of  a  separate  regulatory 
analysis. 

VI.  Clearance  of  Infonnatioa  Collection 
Requirements 

On  Macch  31, 1983,  the  Office  of 
Management  and  Budget  (0MB) 
published  a  new  5  CFR  Part  132a 
implementing,  the  information  collection 
provisions  of  the  Paperwork  Reduction 
Act  of  1980. 44  U.S.C  3501  et  aeq.  (48  PR 
13666).  Part  1320,  which  became 
effective  on  April  30. 1983,  sets  forth 
-  procedures  for  agencies  to  follow  in 


obtaining  0MB  clearance  not  later  than 
the  date  of  publication  of  the  proposal  in 
the  Federal  Register  for  collection  of 
information  requirements  contained  in 
proposed  rules.  It  also  requires  agencies 
to  include  a  statement  in  the  notice  of 
imiposed  rulemaking  indicating  that 
siich  information  requirements  have 
been  submitted  to  OMB  for  review 
under  section  3504(h]  of  the  Paperwork 
Reduction  Act 

In  addition  to  the  above  requirements, 
applicable  federal  regulations  also 
provide,  5  CFR  1320  4(a).  1320.5J[a),  and 
1320.5(d),  respectively,  as  follows: 

An  agency  shall  not  engage  in  a  collection 
of  infonnation  without  obtaining  Office  of 
Management  and  Budget  (OMB)  approval  of 
the  collection  of  infonnation  and  diq}laying  a 
currently  valid  control  number  and.  unless 
OMB  determines  it  to  l>e  inappn^ate,  an 
expiration  date.  *  '  * 

Notwithstanding  any  other  provision  of 
law,  no  person  shall  be  subject  to  any  penalty 
for  failure  to  comply  with  any  infonnation 
collection  request  if  the  request  doaa  not 
display  a  currently  valid  OMB  control 
niunber,  or,  in  the  case  of  an  information 
collection  request  wliich  is  submitted  to  nine 
or  fewer  persons,  the  request  fails  to  state 
that  for  this  reason  it  is  not  subject  to  OMB 
review  under  the  Act*  *  * 

Wlienever  a  member  of  the  public  is 
protected  from  imposition  of  a  penalty  under 
this  section  for  failure  to  comply  with  a 
collection  of  information,  such  penalty  may 
not  be  imposed  by  an  agency  directly,  by  an 
agency  through  judicial  process,  or  l^  any 
other  person  through  judicial  or 
administrative  process.*  *  * 

The  proposed  PELs  update  standard 
wiU  create  do  additional  recordkeeping 
requirements. 

Id  accordance  with  the  provisions  of 
the  Paperwork  Reduction  Act  and  the 
regulations  issued  pursuant  thereto, 
OSHA  certifies  that  it  will  submit  the 
infonnation  collection  requirements 
contained  in  its  proposed  update  of  the 
air  contaminants  rule  on  to  OMB  for 
review  under  section  3504(1))  of  that  Act. 
Comments  on  these  information 
collection  requirements  may  be 
submitted  by  interested  persons  to  the 
Office  of  Infonnation  and  Regulatory 
Affairs  of  C^<B.  Attention:  Desk  Officer 
for  OSHA.      ' 

Vn.  Summary  and  Explanatkm  of  the 
Proposed  Standard. 

Table  Z-4  in  the  standard  includes 
proposed  new  exposure  limits  for  428 
substances.  These  include 
approximately  220  substances  for  which 
OSHA  has  exposure  limits  and 
approximately  205  substances  for  which 
OSHA  has  not  specified  exposure  limits 
prior  to  this  proposal. 
.  OSHA  is  republishing  Tables  Z-1.  Z- 
2,  and  Z-d  which  indude  oMst  existing 
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O^IA  exposure  iitnits.  Asterisks  have 
been  placed  next  to  dre  substances 
whIdi  OSHA  proposes  to  remove  from 
those  taUes.  Afl  tiiese  substances  have 
been  incorporated  in  Table  Z-4  with 
new  exposure  Uraits.  Table  Z-4  Usts  the 
proposed  petmissibie  ajqiosure  Bmits  for 
428  substances.  This  inchides  the  eleven 
substances  for  wfaicfa  increased  PELs    - 
were  considefed  and  two  substances  for 
which  deleting  skhi  notations  were 
considered,  but  for  which  no  changes 
were  made.  Table  VD-C  lists  44 
substances  in  whIdi  2  alternate 
pomissible  exposure  limits,  based  on 
the  N10SH4>BL8  and  ACGIH  TLVs. 
were  evaluated.  Part  I-D  of  the 
preamble  explains  the  basis  for  the 
choice  of  these  two  data  bases.  The 
OSHA  recommended  PEL  is  underlined 
in  this  Table.  For  most  substances  noted 
as  changes  in  Table  Z-A  the  TWA  limit 
is  either  lower  or  remains  the  same  but 
there  fs  a  change,  or  there  is  an  addition 
or  deletion  of  a  STEL  or  Ceiling  limit 
For  one  substance,  the  TWA  has  been 
raised. 

The  p(dicy  reasons  for  this  proposal 
are  explained  in  Part  I  of  the  preamble. 
The  health  basis  of  die  new  exposiue 
limits  are  ex|dained  in  Part  IV.  The 
feasibility  analysis  for  the  proposal  is 
summarized  in  part  V. 

OSHA's  preliminary  condusion  that 
the  proposed  limits  noted  in  Table  Z-4 
substantially  reduce  significant  risk  and 
are  feasible,  is  based  on  the  analysis  in 
those  parts. 

Initially.  OSHA  is  proposing  these 
new  limits  for  general  inidustry. 
Additional  consideration  and 
consultation  is  needed  to  determine 
their  applicability  to  other  sectors  (e.g., 
construction,  maritime,  and  agricultme). 
To  attempt  to  consider  these  sectors  in 
this  rulemaking  would  delay  this 
important  proceeding.  OSHA  is 
commencing  that  consultation  for  the 
construction  sector.  See  Part  I-H  of  tiie 
preamble  for  further  discussion  of  this 
subject 

As  a  matter  of  form,  the  final 
regulation  may  delete  those  substances 
in  the  Table  Z-4  from  Tables  Z-1,  Z-2, 
and  2^3  rather  than  republishing  them 
with  asterisks.  However,  Part  1917. 
Marine  Terminals,  references  the 
existing  Tables  Z-1,  Z-2  and  Z-3  wjiich 
OSHA  is  not  proposing  to  change  in  this 
proceediitg.  Therefore,  OSHA  may 
publish  the  final  rule  hi  the  same  format 
as  the  proposal  so  that  there  will  be 
published  ciurent  CFR  exposure  limits 
for  Marine  Terminals.  In  tiiat  case  the 
asterisk  will  refer  to  limits  only 
applicable  to  marine  terminals.  Suitable  ' 
changes  will  be  made  in  the  language  of 
29  CFR  1910.1000  to  indicate  this.  An 
alternative  would  be  to  republish  ttie 


existing  Tables  Z-1.  Z-2  and  Z-3  in  Part 
1917  until  such  time  as  a  proceeding  to 
update  thera  is  completed. 

OSHA  is  adding  a  new  paragraph  (d) 
to  S  1910.100a  The  old  paragraph  (d)  is 
redesignated  paragraph  (f).  That 
paragraph  states  that  en^>loyers  must 
not  expose  employees  over  the  lioiits    , 
spedfied  in  Table  Z-4.  It  defines  TWA. 
STEL  and  Ceiling  limits  and  indicates 
skin  absorption  should  be  prevented  for 
substances  so  identified  in  Table  Z-4. 

OSHA  is  not  coosidering  any  changes 
to  paragraphs  (a),  (b).  (c)  and  (e)  in  tiiis 
rulemaking.  Certain  format  changes 
have  been  made  to  redesi^ated  . 
paragraph  (f)  to  darify  that  the  formulas 
for  imiltiple  exposure  applies  to 
substances  listed  in  Table  Z-4, 
substances  specified  standards  Usted  in 
Sections  1910.1001-1047  as  well  as 
Tables  Z-1.  Z-2  and  Z-3.  OSHA 
interprets  the  existing  language  as 
having  the  same  intent  OSHA  is  not 
reopening  consideration  of  the  formulas 
m  redesignating  paragraph  [T\. 

A  slight  format  change  is  also  made  in 
.the  intit>ductory  text  of  {  1910.1000  to 
reflect  tiiat  Table  Z-4  has  been  added. 

The  term  "material"  was  used  in  the 
standard;  it  is  equivalent  to  the  term 
"substance"  as  used  in  the  preamble. 

The  standard  provides  an  explanation 
of  skin  notation  and  definitions  of  the 
following  terms  used  in  Table  Z-4:  Time 
Weighted  Average  (TWA).  Short  Term 
Exposure  Limit  (STEL)  and  Ceiling. 

The  standard  states  in  paragraph  3.(2): 

(2).  An  employee's  skin  exposure  to 
materials  listed  in  table  Z-«  with  an  "S" 
Notation  shall  be  limited  tiirough  the  use  of 
gloves,  covieralls,  goggles,  or  other 
appropriate  personal  protection  equipment  or 
method  necessary  to  prevent  possible  skin 
absorption. 

The  skin  notation  is  used  where  the 
substance  may  be  absorbed  through  the 
skin.  It  also  may  be  used  where  skin 
contad  could  damage  or  irritate  the 
skin.  This  sub-paragraph  indicates  for 
those  substances,  methods  must  be  used 
to  limit  skin  exposure.  As  the  language 
indicates  it  may  be  limited  through  use 
of  appropriate  personal  protection 
equipment  Appropriate  engineering 
controls  or  work  practices  may  also  be 
used.  No  spedfic  order  of  priority  is 
stated. 

The  standard  states  in  paragraph  3.(3): 

(3).  The  following  definitions  apply  to" 
paragraph  (d)  of  this  section  and  Table  Z-4; 

(i)  Time  weighted  average  (TWA)  is  the 
average  airborne  exposure  of  an  employee  in 
any  ft-hour  work  shift  of  a  40-hour  work  week 
which  sbali  not  be  exceeded. 

(ii)  Short  term  exposure  limit  (STEL)  is  the 
employee's  15-minute  time- weif^ ted  average 
exposure  wliicfa  shKll  not  be  exceeded  at  any 
time  during  a  woric  day.  This  applies  even  if 


the  eight  hour  tima-waighted  average  is 
within  the  TWA 

(in)  Celling  is  tiie  employee's  expoeure 
wfaicfa  shall  not  be  exceeded  during  any  part 
of  Ae  work  day.  K  instantaneous  monitoring 
is  not  feasil>ie,  then  the  ceiKng  shall  be 
assessed  by  sampling  over  a  IVminute  perit>d 
as  would  be  done  for  a  STEI..  unless  a 
different  time  period  is  specifically  indicated. 

OSHA  intends  that  the  effective  date 
of  new  exposure  limits  issued  in  final 
form  based  on  this  proposal  shall  be  90 
days  after  the  date  of  pidilication  in  the 
Federal  Res^ter.  This  is  set  forth  in 
section  6(b)(4)  of  the  OSH  Act 

In  addition.  OSHA  has  set  forth  start- 
up dates  for  most  of  its  health 
standards.  It  takes  time  for  employers  to 
evaluate  exposures  and  purchase,  install 
and  make  operable  equipment  to  control 
such  exposures. 

In  the  case  of  this  proposed  standard, 
start-up  dates  need  to  be  suffident  to 
take  into  accoimt  the  {act  that  many 
employers  will  have  to  evaluate  and 
make  operable  controls  for  several 
different  chemicals.  This  may  require 
more  time  than  would  be  necessary  for 
only  one  chendcaL 

OSHA  believes  that  6  months  from 
the  date  of  publication  is  a  reasonable 
time  to  evaluate  exposures  and  come 
into  compliance  with  any  combination 
of  respirators,  work  practices  and 
engineering  controls.  OSHA  standards 
generally  have  had  a  period  of 
approximately  this  length  or  shorter 
where  compliance  with  an  exposure 
Umit  was  to  be  achieved  with  any 
suitable  combination  of  controls.  See. 
for  example,  the  benzene  standard.  29 
CFR  1910.1028(m)(2),  52  FR  34460,  345676 
(September  11. 1987)  and  the 
formaldehyde  standard,  29  CFR 
1910.1048(p)(2)(iv),  52  FR  46168, 46296 
(December  4, 1987).  OSHA  experience  is 
that  the  6  month  period  is  appropriate 
and  sufficient  to  come  into  compliance 
with  any  combination  of  controls. 
Comment  is  requested. 

OSHA  has  also  generally  provided  a 
more  extended  period  to  come  into 
compliance  using  the  hierarchy  of 
controls  contained  in  29  CFR 
19iai000(e).  wiUi  its  preference  for 
engineering  and  work  practice  controls. 
It  takes  mope  time,  in  general,  to  plan, 
piu'chase  equipment,  install  and  make 
operational  engineering  controls  than  to 
implement  other  types  of  control 
strategies.  Examples  of  representative 
phase-in  periods  include  1  to  10  years 
(depending  on  the  sector)  for  the  le^d 
Standard,  29  CFR  1910.1025(e).  4  years 
for  the  cotton  dust  standard.  29  CFR 
1910.1043(m).  2  years  for  the  benzene 
standard,  29  CFR  19iai02a(m)(2)(ii)  and 
14  months  for  the  formaldehyde 
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standard.' 29  CFR  19iai048(pK2)(v). 
These  dates  have  varied  depending 
upon  OSHA  estimates  of  the  difficulties 
invdlved.  OSHA's  experience  has  been 
that  generally  the  times  proposed  here 
have  been  si^cient  See  the  detailed 
analysis  reported  in  the  cotton  dust 
standard,  50  FR  51164.  December  13, 
1985. 

In  the  case  of  this  proposal,  OSHA 
estimates  that  compliance  can  be         j 
reasonably  achieved  by  all  employers, ' 
including  those  who  would  have  to 
control  exposures  for  several  different 
chemicals,  within  4  years,  using  the 
present  hierarchy  of  controls.  O^iA    ■ 
requests  comment  on  this  estimate. 

OSHA  wiU  be  shortly  publishing  a 
Federal  Re^ster  notice  requesting  pubBc 
comment  on  the  hierarchy  of  controls 
currently  contained  in  29  CFR 
1910.1000(e).  Based  on  comment, 
evidence  and  data  received  during  the 
course  of  that  rulemaking,  it  is  possible 
that  changes  in  the  hierarchy  may  be 
made.  If  more  flexibility  were  to  be      i 
permitted  in  the  use  of  engineering       ! 
controls,  a  shorter  period  to  come  into 
compUance  with  the  new  exposure 
limits  might  be  appropriate.  On  the  other 
hand,  during  the  period  of  uncertainty 
about  the  outcome  of  the  methods  of 
compliance  rulemaking,  employers 
seeking  to  comply  with  the  new 
exposure  limits  may  install  controls 
under  the  existing  hierarchy  that  may 
turn  out  later  not  to  be  required. 
Accordingly,  it  may  be  appropriate  to 
set  a  start-up  time  for  installing 
engineering  controls  that  is  contingent 
on  the  completion  date  of  the  methods 
of  compliance  rulemaking. 

OSHA  requests  pubUc  comment  on 
the  approach  it  should  foUow  and  the 
period  it  should  set  for  coming  into 
compliance  under  the  hierarchy  of 
conbt)ls.  OSHA  is  not  requesting  j 

comment  in  this  rulemaking  on  what  the 
hierarchy  of  controls  should  be. 

For  some  substances  OSHA  is 
tentatively  using  the  10-hour  TWA  given 
in  the  NIOSH-RELs  as  a  proposed  PEL 
It  should  be  noted  that  NIOSH  generally 
refers  in  its  criteria  document  for 
airborne  concentration  of  a  substance  as 
a  "time-weighted  average  (TWA) 
exposure  for  up  to  a  10-hour  work  shift 
in  a  40-hour  woric  week."  OSHA 
preliminarily  concludes  that  this  is 
equivalent  to  the  OSHA  definition  of  an 
B-hour  work  shift  for  a  40-hour  work 
week.  OSHA  requests  comments  on  this 
approach. 

NJOSH  REL  ceiling  values  are  based 
on  time  intervals  which  range  &om 
instantaneous  to  120  minutes.  Most  of 
these  REL  ceilings  have  been 
established  for  a  15-minute  period. 
OSHA  proposes  that  PELs  based  on  REL 


cellinss  of  10;  15,  and  20  minutes  all  be 
coiisiaered  as  15-minute  FELs  in  order  to 
achieve  greater  oniformity  and 
simplicity  in  the  standards.  OSHA  is 
also  considering  treating  the  30-minute, 
60-minute  and  120-mlnute  ceilings  in  the 
same  way.  OSHA  invites  comments  on 
these  two  approaches. 

OSHA  also  recognizes  that  ceiling 
limits  as  defined  by  the  ACGIH-TLV 
committee  may  represent  a  permissible 
exposure  based  on  instantaneous 
measurement  or  an  exposure  over  a  15- 
ffiinute  period,  if  instantaneous 
monitwing  is  not  feasible.  The  ACCTH- 
TLV  committee  defined  a  STEL  as  a  15- 
minute  measurement.  Therefore,  some  of 
the  ceiling  limits  can  be  equivalent  to 
STELs.  OSHA  %vill  consid^  adopting  the 
15-minute  period  for  many  of  the 
proposed  PELs  based  on  TLV  ceihng 
values  in  order  to  achieve  greater 
uniformity  and  simplicity  in  the 
standard.  OSHA  invites  comments  on 
this  modification  of  the  definition  of  a 
TLV  ceiling,  and  the  possible  use  of  two 
alternate  monitoring  procedures 
(instantaneous  and  ISrminute)  for 
substances  having  a  PEL  ceiling. 

It  should  be  noted  that  OSHA  is  not 
proposing  to  change  exposure  limits  for 
the  24  substances  regulated  in 
8§  1910.1000  to  1910.1047.  These  limits 
have  previously  been  issued  in  section 
6(b)  rulemakings  where  their  health 
effects  and  feasibility  have  been  folly 
considered.  Table  VII-A  lists  those 
substances.  Some  of  those  substances 
remain  listed  unchanged  in  Tables  Z-1, 
Z-2  and  Z-3  as  well.  Those  listings 
apply  in  limited  particular 
circumstances  specified  by  footnotes. 

OSHA  is  also  not  proposing  to  change 
exposure  limits  for  9  other  substances 
on  Tables  Z-1,  Z-2  and  Z-3  for  which 
ACGIH  or  NIOSH  have  recommended 
different  exposure  linjits.  OSHA  plans  to 
regulate  those  substances  (such  as 
cadmiimi)  in  the  near  future  in 
individual  section  6(b)  rulemakings 
because  of  the  importance  of  the 
substance,  or  the  need  to  fully  evaluate. 
the  substance  individually  in 
determining  the  level  to  be  set.  Those 
substances  are  listed  in  Section  VII, 
Table  VD-B. 

OSHA  is  also  not  proposing  to  change 
the  limits  for  160  substances  for  which 
the  OSHA  PEL'S  and  the  19B7-M 
ACGIH  TLVs  are  identical.  Table  VD-D 
lists  these  substances. 

To  simmiarize  other  sections  of  the 
preamble,  OSHA  reviewed  some 
fourteen  (14)  data  bases  in  developing 
an  approach  to  updating  the  permissible 
exposure  limits  (PELs).  These  data  bases 
included  those  developed  by 
professional  organizations,  private- 
sector  corporations,  international 


bodies,  governments  and  government 
agencies.  In  making  a  preliminary 
sdection,  the  sources  of  standards  were 
evaluated  for  the  following  criteria: 
Comprehensiveness,  currentness, 
process  setting  procedures,  feasibility, 
review  process,  applicability  and 
documentation  for  each  substance. 

OSHA  has  preliminarily  ctmcluded 
that  ACGIH-TLV  is  the  most  extensive 
source  when  compared  to  a  number  of 
other  sources,  and  that  it  satisfies  all  the 
additional  criteria  established  for  this 
effort  08HA  has  else  i»eliminarily 
■  concluded  that  NIOSITs  recommended 
exposure  limits,  while  less  extensive, 
should  also  be  considered  in  the      ' 
proposal.  Thus,  the  ACGIH-TLVs  and  • 
NIOai4lELs  will  be  discussed  in  order 
to  present  the  OSHA  basis  for  setting 
the  new  proposed  PELs. 

The  ACGIH-TLVs  are  the  most 
comprehensive  of  all  the  examined  lists. 
Currently,  over  600  substances  are 
covered  and  TWA's,  STELs,  ceilings  and 
skin  notations  are  included  where 
appiY>priate.  The  limits  developed  by  the 
ACGIH  TLV  committee  are  applicable 
to  U.S.  industry  conditions,  and 
feasibility  is  generally  considered. 

The  ACGIH-TLV  process  includes 
multiple  professional  review,  and 
documentation  is  included  for  every 
recommendation.  This  documentation 
includes  a  discussion  of  the 
.  toxicological  data  underlying  the  limit,  a 
description  of  the  exposure-limits  set  for 
the  chemical  by  NIC^H  and  other 
sources,  and  a  statement  of  the  rationate*^ 
for  selecting  a  particular  Umit.  In  some 
cases,  the  ACGlH-TLV  documentation 
lacks  optimal  depth  of  detail,  but  in  all 
cases  it  is  possible  to  determine  what 
AGCIH  judges  to  be  the  most  directly 
relevant  toxicological  data.  While  some 
documentation  is  anecdotal  or 
contained  in  personal  communication, 
this  is  generally  only  one  component  of 
the  total  basis  for  recommending  the 
TLVs.  Recendy,  Castleman  and  Ziem 
(1987-1988)  and  Samuels  (1967)  have 
been  critical  of  the  TLVs  committee's 
procedures  and  documentation  because 
a  ntunber  of  references  have  been  based 
on  personal  communication  and  they 
beUeve  industry  representatives  on  the 
TLV  Committee  have  had  too  much 
influence.  It  should  be  noted  that  voting 
members  of  ACGIH  must  be  employed 
by  governments  or  educational 
institutions.  Industry  employees  do  not 
vote. 

On  the  basis  of  all  evidence,  OSHA 
makes  a  preliminiary  condusion  that  the 
TLVs  established  by  the  ACGIH 
constitute  the  best  available  atarting 
point  for  revisions  of  existing  PEL's.  This 
establishes  the  bounds  of  the  substances 


to  be  considered  in  this  proposal  as 
diose  substances  where  the  1987-88 
TLVs  differ  from  die  existing  OSHA 
PELs.. 

OSHA  will  also  consider  die  NIOKI- 
REL's  in  setting  new  I^L's  in  this 
rulemaking.  The  NIOSH4lELs  aie  well 
documented  and  their  RELs  are  set  with 
U.S.  woriq>laces  in  mind  NIOSH 
explains  the  basis  for  its  limits  in 
criteria  documents  or  in  Current 
Intgelligence  Bulletins. 

OSHA  has  considered  more  than  160 
NIOSH-^lELs  and  classified  die  RELs 
according  to  the  following  preliminary 
assumptions: 

1.  OSHA  has  excluded  RELs  for 
substances  for  which  the  OSHA 
comprehensive  standards  exist  The 
comprehensive  standards  had  been 
previously  reviewed  and  analyzed  under 
6(b)  rulemaking  process  (Table  VD-A.). 

2.  OSHA  has  excluded  RELs  for 
substances  which  are  in  various  stages 
of  OSHA  rulemaking  (Table  VD-fi). 

3.  OSHA  has  identified  9  substances 
for  which  the  existing  OSHA-PGLs. 
NIOSH  RELs.  and  ACGIH  TLVs  are 
identical.  These  substances  are 
exempted  fitim  the  new  proposal  and 
are  included  in  Tables  Z-1.  Z-Z  and  Z-^ 
without  the  asterisk.  The  9  substances 
are:  Antimony  and  compounds,  benzoyl 
peroxide,  carbaryl,  carbon  black, 
diacetone  alcohol.  dinitrocresoL 
fluoride,  nitrioc  oxide  and  sulfuric  acid. 

4.  OSHA  has  identified  11  substances 
for  which  the  RELs  and  the  TLVs  are 
different  but  the  TLV  and  PEL  are  die 
same.  OSHA  has  also  identified  19 
substances  which  have  RELs.  but  have 
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no  corresponding  TLVs  or  PELs.  OSHA 
has  preliminarily  decided  to  exclude 
these  30  substances  from  this  standard. 
This  is  in  line  with  OSHA's  discussion 
in  Section  I-D  which  limits  this  proposal 
to  those  substances  where  1967-68 
AGGIH  TLVs  exist  and  differ  from  the 
existing  PEL 

5.  OSHA  has  identified  8  substances 
for  which  the  RELs  equal  the  TLVs. 
They  are  listed  in  Table  Z-4  as  proposed 
PELs  and  are  identified  by  footnote  C 

6.  OSHA  has  identified  44  substances 
for  which  significant  differences 
between  the  RELs  and  the  TLVs  exist 
Table  VII-C  lisU  44  substances  in  which 
two  alternate  permissible  exposure 
limits  are  proposed,  based  on  the 
NIOSH^lELs  and  die  ACGIH-TLVs. 
OSHA  identified  35  substances  for 
which  the  RELs  are  lower  than  the  TLVs 
(Table  hf-A)  and  9  substances  in  which 
the  RELs  are  higher  dian  TLVs  (Table  I- 
F-B).  These  were  evaluated  on  an 
individual  substance  basis  and  the 
proposed  PEL  is  listed  in  Table  Z-4.  The 
OSHA  proposed  PEL  is  also  underlined 
in  Table  VD-C 

7.  OSHA  has  identified  15  substances 
lor  w^ch  the  TWA  for  the  RELs  and  the 
TLVs  are  identical  but  differences  exist 
in  die  STEL  or  Ceiling  limit  OSHA  has 
preliminarily  concluded  that  this  is  a 
minor  difference  and  therefore  is  using 
the  TLV  limits  which  are  included  in 
Table  Z-4.  This  preliminary  approach  is 
based  on  the  fact  that  the  existing  PEL's 
are  based  on  1967-68  TLVs,  and  the 
approach  used  in  this  proposal  should 
follow  that  baseline  unless  significant 
differences  exist 


a  OSHA  has  identified  16  substances 
for  which  the  TWA  TLV  or  TWA  REL 
equals  die  STEL/Ceiling;  die  TWA.  TLV 
or  REL  equals  %  STEL  or  die  TWA, 
TLV  or  REL  are  within  10%.  OSHA  has 
preliminarily  concluded  that  these  are 
minor  differences  and  has  selected  the 
available  TWA  limit.  The  16  substances 
in  this  group  are  included  in  Table  Z-A. 

OSHA  has  also  identified  a  number  of 
substances  which  require  special 
attention  because  of  differences  in  the 
allowable  exposure  guidelines 
compared  to  the  odier  sets  of  limits 
reviewed  or  other  special  circumstances. 
OSHA  has  identified  several 
alternatives  for  dealing  with  these 
situations. 

For  its  discussion  of  health  effects 
OSHA  has  preliminarily  grouped  each 
substance  on  the  basis  of  the  TLV 
documentation.  The  substances  are 
divided  into  IS  generic  groups.  These 
are:  Neurophatic  effects,  narcotic 
effects,  sensory  irritants,  liver  and 
kidney  effects,  occular  effects,  adverse 
respiratory  effects,  cardiovascular 
effects,  systemic  effects,  no  observed 
effects,  nuisance  potential,  odor  and 
taste  effects,  analogy,  biochemical  and 
metabolic  effects,  sensitizers,  and 
carcinogenic  effects.  The  OSHA 
analysis  also  considered  three  special 
categories  concerned  with:  Change  only 
to  the  STEL  change  regarding  skin 
designation  in  the  TLV;  and  situations 
where  the  TLV  is  greater  than  the 
existing  PEL 
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TABU  VI 1  A.  Substances  Megulated  ty  OSHA  Under  Section  b<t)) 


CHCNICAL  NAMt 


2 -AcetylMilnof  luorlne 

Acrylonltrlle 

4-Aii1nod1pl)enyl 

Arsenic  (Inorganic) 

Asbestos 

Benzene 

Benzidine 

Bis  Cfiloroa^thyl  £t»ier 

Coke  Oven  fnlsslons 

Cotton  Oust  ! 

1,2  Olbrooo  3  Dlchloropropane 

3.3'  01ch1orobenz1<J1ne 


blANDAKO 


1910.1014 
1910.1045 
1910.1011 
H10.101B 
1910.1001 
1910.1028 
1910.1010 
1910.1008 
1S10.I029 
1910.1043 
1910.1049 
1-910.1007 


lABlt  VU  A.     Substances  Re^uVated  by  03MA  lin<*er  Section  bCb> 


CHEMICAL  NAML 


4  Oimethylamlnoazobenzene 

Ethylene  Oxide 

Ethylenelrolne 

Formaldehyde 

Lead 

Methyl  Chloromelhyl  Ether 

2  Naphthylamlne 

3  Naphthylamine 

4  NUrobiphenyl 

0  Nitrosodimethylaraine 
b  Proplolactone 
Vinyl  Chloride 


STANOAKU 


1910. lOIS 
1910. I04# 
l»IOi.l&l2 
1910.104^ 
1910.102b 
1910.100b 
I9I0>.  1004 
1910  1009 
1910.1003 
1910. lOlb 
1910. 1013 
1910  101/ 
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1ABLE  Vli  B.  Substances  for  Which  OSHA  Has  Initiated  b(b)  Kulemaking 


CHtNICAL  NAME 


SIANOARO 


1.3  Butadiene 

Cadmium  Dust  and  Fume 

2  Ethoxyethanol  (Cellosolve) 

2  Ethoxyethyl  Acetate 

Ethylene  Dibromide 

Methyl  Cellosolve 

Methyl  Cellosolve  Acetate 

Methylene  Chloride 

4.4'  Methylenedi aniline 


988 
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TABLE  VII-C.  Substances  for  Which  OSHA  Considered  Proposing  Either  the  ACGIH  or  NIOSH  Limit* 


ACGIH  TLV"** 


NIOSH  REL*** 


H.S. 

No.  Chemical  Name 


CAS  No.    TVM 


STEL   Ceiling 


TUA 


Ceiling 


1004  Acetone 


1005  Acetonitrile 


1008  Acrylamide 


1021  Amnonia 


67-64-1    750  ppm 


75-0S-8    40  ppm 


1070  Cartwn  Diisulfide 


1000  ppm 


60  ppm 


79-06-1  .   0.03  mo/m  .  Skin   — 


7664-41-7    25  DCW 


35  pcm    — 


♦  3  . 

1033  Beryllium  and  Conpounds   7440-41-7    0.002  mg/m 


1052  n-8uty1  Glycidyl  Ether    2426-08-6    25  PDW 

t 

1069  Urbon  Dioxide  .         124-38-9    5000  pan 


30.000  ppm  — 


75-15-0    10  ppm 


250  ppm    r 

3 
0.3  mg/m 


10.0Q0  ppm 


1  ppm 


50  ppm  (5  min) 

0.0005  mg/m 

5.6  ppm  (15  min) 

30.000  ppm 
(10  min) 

12_BGS 
(15  min) 
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TABLE  VII-C.  SubsUnces  for  Which  OSHA  Considered  Proposing  Either  the  ACGIH  or  NIOSH  Limit*  (Continued) 


H.S. 

No.  Chenical  Name 


1071  Carbon  Monoxide 


ACGIH  TLV"* 


CAS  No.    TUA 


630-08-0    SOppn 


STEL   Ceiling 


400  w«»   — 


NIOSH  REL**» 


TUA 


3Spp 


Ceiling 


200  tww  (no 
defined  time) 


1073  Carbon  Tetrachloride 

1079  Chlorine 

1086  Chloroform 

1088  Chloroprenc 

1192  ChroRic  Acid  and 
ChroAates 
(Non-carcinogenic) 

1192  Chromic  Acid  and 
Chromates 
(Carcinogenic) 


S6-23-5  5  ppm.  Skin 

7782-50-5  1  ppm 

67-66-3  10  ppm 

126-099-8  10  Dcm.  Skin 

7738-94-5  0.05  mg/m 


7738-94-5    0.05  mg/m 


3  ppm 


0.025  mg/m 


0.001  fflg{m 


2  Dcm  (60  min) 
0.5  ppm  (15  min) 
2  ppm  (60  min) 
1  ppm  (15  min) 


< 
2. 
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TABLE  VII-C.  SubsUnces  for  yhich  OSHA  Considered  Proposing  Either  the  ACGIH  or  NIOSH  Limit*  (Continued) 


4 


P  ■  ■?  ••. 


■^^ 


ACGIH  TLV*** 


H.S. 

No.  Chcnical  N«ne 


CAS  No.    TUA 


114S  Oioxane 


1168  Ethylene  Oichloride 


123-91-1    25  DBW.  Skin 


107-06-2    10  ppM 


1178  Fibrous  Glass  Dust 
1184  Furfuryl  Alcohol 
1194  n-HepUne 

1200  n-4texane 

1201  Hexane  Isomers 


142-82-5    400  oom 


110-54-3    50  pan 


-^         500  Pom 


STEL   Ceiling 


1170  Ethylene  Glycol  Dinitrate   628-96-6    0.05  ppn.  Skin    — 


•i-    10  mg/m 


98-00-0    10  Dan.  Skin     15  pow 


500  pcm   — 


1000  pan  — 


NIOSH  REL**« 


TUA 


1  pan 


S  wo/in 
50  PPM 
85  ppn 

100  ppm 
100  ppm 


Ceiling 


1  ppm  (30  min) 

2  pan  (15  min) 

3 

0.1  ma/m  (20  min) 


440  ppm  (15  min) 
510  ppm  (15  min) 
510  ppm  (15  min) 


< 
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o 
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TABLE  VII-C.  Substances  for  yhich  OSHA  Considered  Proposing  Either  the  ACGIH'or  NIOSH  Limit*  (Continued) 


ACGIH  TLV"* 


NIOSH  REL 


H.S. 

No.  Chemical  Name 


CAS  No.    TUA 


STEL   Ceiling 


TIM 


Ceiling 


:*' 


1202  2-Hexanone 


1205  Hydrazine 


1207  Hydrogen  Cyanide 


591-78-6    5  Dcm 


302-01-2    O.J.M|n.  Skin 


74-90-8    — 


—     10  ppm.  Skin    — 


1222  Isophorone  Diisocyanate   4098-71-9    0.09  mg/m 


1235  nalathion 


121-75-5    10  nw/m  .  Skin 


1240  Mercury  (Aryl  and       7439-97-«    0.1  mg/m  .  Skin 
Inorganic  Compounds) 


0.05  mn/rn 


0.03  ppn  (120  min) 
4.7  ppm  (10  mir^) 


0.045  maM  0.18ma/lB    (10  min) 


MwqM 


< 

8 

5 

n 


1243  Hesityl  Oxide 


141-79-7    15  DWi 


2S  PCW    — 


10  ppn 


f 


TABLE  VII-C.  SubsUnces  for  Uhich  OSHA  Considered  Proposing  Either  the  AC6IH  or  NIOSH  Linlt*  (Continued) 


I 


ACGIH  TLV"' 


i** 


NIOSH  REL"* 


U.S. 

No.    ChMical  Nane 


CAS  No.        TUA 


STEL       Ceiling 


TUA 


1264  Methyl  n-Aayl  Ketone 


110-43-0    50  pfai 


1283  Nickel  (Soluble  Co^wunds)  7440-02-0    0.1  wo/ni 


1289  Nitrogen  Dioxide 

« 

1290  Nitroglycerin 
1296  OcUne 

1306  Pent«nt 

1307  2-Pent4none 

(Nethylprgpyl  ketone) 


10102-44-0    3  PPM 


5  ppm 


55-63-0         0.5  «t/M  .  Skin       — 


111-6S-9  300  onn 
I0M6-0  SQSJB 
107-89-9         2S&-BES 


37LEBS       - 
750  PW        ~ 

ffOPg"      - 


100  ppm 


0.015  MgAn 


75pp« 


120 


ISOppa 


Ceiling 


1  Don  (15  Win) 
3 

o.iwaAn   (20  Bin) 

385  ppn  (15  min) 
610  PPM  (15  Min) 


I 

t 

I 


a. 

B 

i 
I 


I 


** 


TABLE  VII-C.  Substances  for  Uhfch  OSHA  Considered  Proposing  Either  the  ACGIH  or  NIOSN  LlnU*  (Continued) 


ACGIH  TLV"** 


H.S. 

No.  CiMMical  Name 


CAS  No.    TUA 


1312  Petrolcun  Distil lates 
(Naphtha) 

1317  Phenyl hydrazine 


1355  Silica,  Crystalline     14808-60-7    0.1  maM 
(fttrtt,   Respirable 

1371  Stoddard  Solvent       8052-41-3    100  onn 

(525  WQ/m  ) 


1375  Sulfur  Dioxide 


7446-09-5         2  ocwi 


STEL       Ceiling 


—         1600  maM 


100-63-0         5  Dan.  Skin  10  ocro         — 


NIOSH  REL*** 


TUA 


350ng^ii' 


0.05  wg/m 


350iiig^3 


0.5  ppM 


Ceiling 


1800  ng/M 
(ISMin) 

0.14  ppi  (120  «in) 


1800ng^iP 
(15Mln) 


53 


f 
IS 


I 


TABLi  VII-C.  SubsUncts  for  Which  OSHA  Considered  Proposing  Either  the  AC6IH  or  NIOSH  Unit*  (Continued) 


MS 

CAS  No. 

AC6IH  TLV««« 

MIOSH  REL*« 

:    ■        .... 

MO.    Chwicel  MM 

TW 

STEL       Ceiling 

HA 

Ceiling 

1406  Trichloroethylent 

7»-01-6 

SO  MM 

200  pp»       - 

?S  um 

— 

1424  Viiiyl  AceUtc 

106-OS-4 

10  PB 

20  pBB         - 

— 

4ppn  (ISMin) 

1436  Zinc  ChroMtes  (CrVI)^ 

13530-65-9 

0.05  ■g/ta' 

-                - 

0.001  agAi^ 

— 

*   Underlined  vetues  indicate  the  liaUs  being  proposed  by  OSNA. 

••  The  ACGIH  TUfUTLV  \s  for  m  $-hOur  exposure;  its  STELs  ere  15-«iinute  limits  not  to  be  exceeded  more  than  4  times  per  day  with  a 
Minimum  of  60  minutes  between  successive  STEL  exposures;  and  its  ceilings  are  peaks  not  to  be  exceeded  for  any  period  of  time. 


•n  NIOSH  TIM  limits  iTf  for  lO-hoUf  exposures  unless  otherwise  Specified,  and  its  ceilings  are  peaks  not  to  be  exceeded  for  any 
period  of  time  unlMS  a  Alritidh  is  specified  in  parentheses. 

*       OSHA  is  not  propetihg  to  r*vise  its  current  limit  «t  the  present  time. 


I 

If 

i 

r 
i 


} 
f 

I 

{ 


TABLE  VIl-0.  SubsUnces  for  Uhich  OSHA  Did  Not  Consider  Changing  Its  Current  iiaitf 


CHEMICAL  IIM€ 


ACETYLENE  TETRABROHIOE 

ALORIN 

2-AHINOPYRIOINE 

N.^WrL  ACETATE 

SEC-AHYL  ACETATE 

ANISIOINE  (e.P  ISOMERS) 

ANTinONY  «  COMPOUNDS 

ANTU 

M6INE 

ARSENIC.  ORGANIC  CONFOUNDS 

AZINPHOS-NETHYL 

BARIUM  (SOLUBLE  COMPOUNDS) 

BENZOYL  PEROXIDE 

BENZYl  CHLORIDE 

BIPHENYL  (OIPHENYL) 

BORON  TRIFLUORIOE 

BROMOFORM 

SEC-BUTYL  ACETATE 

TERT-BUTYL  ACETATE 

TERT-BUTYL  CHROMATE 

BUTYLAHINE 


8-HOUR  TUA 


PPM 


0.25 


0.5 

- 

100 

- 

125 

- 

- 

0.5 

-    •• 

0.5 

- 

0.3 

0.05 

- 

0.5 

- 

- 

0.2 

- 

0.5 

- 

5 

1 

- 

0.2 

^ 

0.5 

- 

200 

- 

200 

_ 

15-HINUTE  STEL 


CEILING 


MG/N3    PPM 


NG/N3 


PPM 


MG/H3 


SKIN 


0.1      S 
S 


I 


9 

>9 


90 


,-.> , 


TABLE  VII-0.    Substances  for  yhli^  OSHA  Dfd  Not  Consider  Chang>ng  Its  Current  Limits  (Continued) 


^C' 


CHBHCAL  NWC 


8-iMiR  TW 


n6/n3 


IS-HINUTE  STEL 


CEILIIC 


PPH 


HG/m 


PPH 


n6/n3    SKIN 


CARBARYL  (SEVIN) 

.-  ■ 

5 

CAmON  BLACK 

-■.  ■ 

3.5 

CHLUfCBnlR 

-   ■■; 

0.5 

CHLORINATED  OIPHENYL  OXIDE 

-     :   -■ 

0.5 

CHLORINE  TRIFLUORIOE 

- 

CHLOROACETALOEHYDE 

-   ■..  ' 

-' 

ALPHA-CHLOROACETOPHENONE 

0.05 

- 

CHLOROBENZENE 

75 

._ 

CHLOROBROnOHETHANE 

200 

- 

CHLORraiPHENYL  42%  (AROCIOR  1242)  ^^i^  ^^ 

t*:'. 

CHUMOOIPHENYL  54X  (AROCLOR  T2S4)  -  . 

0.5 

CHIOROPICRIN 

0.1 

■- 

CHROniUH«  SOL. CHRONIC,  CHRONOUS 

-  .  ■  .'■ 

0.5 

jCOAL  TAR  PITCH  YOLATILES 

.  -  ■  - 

0.2 

COPPER  (DUSTS  *WSTS) 

■  ''  . 

1 

«tfs6L  (ALL  ISOMERS)   . 

5.   •■ 

...  '.  1 

--■  • 

CROTONALOEHYOE 

;  2  .  '.  ■ 

.-.; 

eUHENE 

50   ; 

-  ' 

CYWIIDES 

-  ■ 

5 

.CYCLOHEXANE 

"^^  : 

-  ■..:' 

tVcLOHEXENE 

300 

-" 

0,1 

1 


f 


I 


s 
s 


s 

s 


*»?.-' £i 


■^■, 


TABLE  V^II-D.  Substances  for  Which  OSHA  Old  Not  Consider  Changing  Its  Current  Linits  (Continued) 


■  ^      .      •  . 

.   8-4a«  TIM 

IS-nWUTE  STEL 

chIhical  name 

PPH 

nG/n3 

ppn   HG/n 

CYCLOPCMTADIEWE 

75 

' 

OEHETON 

-. 

0.1 

- 

2,4-0  (2.4-OICHLOROPHENOXYACETIC   . 

10 

- 

ACIO) 

' 

OOVP  (DICHLORVOS) 

1 

1 

- 

OIACETONE  ALCOHOL 

SO 

- 

- 

OIAZOHETHANE 

0.2 

•          V 

OIBORANE 

0.1 

- 

i 

OIBUTYLPHTHAIATE 

- 

5 

.  -  ' 

0-OICHLOROeENZENE 

\ 

- 

OICHLOROOIFLUOROMETHANE 

.MOO 

■  ,  - 

- 

1.2-OICHLOROETHYLENE 

200 

- 

_  . 

OICHLOROTETRAFLUOROETHANE 

1000 

- 

- 

OIELORIN 

- 

0.25 

-  . 

OIETHYLAniNOETHANOL 

10 

- 

- 

OIFLUOROOIBWHOHETHANE 

100 

- 

- 

OIISOPROPYUWINE 

5 

- 

- 

OIKTHYL  ACETAHIOE 

10 

- 

- 

OinETHYLAHINE 

10 

•  -  • 

-9           * 

OMETHYLFOMMHIOE 

10 

- 

■-" '.  - 

1.1-OIKTHYLHYORAZINE 

o.s 

• 

,  . »  ■  .      », 

CEILING 


PPH 


NG/n3 


SKIN 


50 


300 


S 

s 

s 
s 

s 
s 


{ 


% 

8 


CD 


50 


i*  .*  ^  *■    **. 

T 


K      v.' 


*. 


<■-.,■■■. 


TABLE  Vtt-4.    Su»sUtnc«s  for  Uhidi  CjStW'tH4  im  CMslder  ClMnging  Its  Current  Lliiiits  (Continued) 


8-HOUR  HA 


,-.-;  t 


CHEttiCAL  NMC 

pm 

"\mm.,^    ?m 

MMETNYLPHTHAUtE 

. 

"■''^r       '- 

OINITRO-O-CRESOL 

* 

- 

0.2          - 

OINFnUBENZENE  <ALL  ISOMERS) 

,- 

'■;;:-.v  ■."■,.>: 

MHiTROTOUIENE 

m 

■■  - 

^•5 

BRMIN 

- 

0.1           - 

1 

EN 

ETHYL  ACETATE   "■ 

fTH^  ALCOHOL 

.   -- 

^■^■0.5:-^f^^-' 

ETHTL  WTYL  KETOME 

SO 

,  -  ■     .   - 

?    - 

ETMVL  CHLORIDE  V 

MMO 

■■■!-■      *  - 

ETHVL  KMMTE 

100 

-.--       -  ^ 

■  - '  .• 

ETHYL  SE&:4Myt  KETONE 

25 

■■_'-■'■  ^ -7' 

.« 

ETNVUMIRE 

W 

t    i  ■-   —    • 

■ 

ermiENEDiAmNE 

nUORlOE  (AS  F) 

*i 

.10 

FORMC  ACID 

5 

HAFMan 

•     ■ 

- 

. ,..,:^.y. '  ■  ■   -:" 

HEPTACHIOR 

■- 

•- 

;"'-;;o.5'^   :>■'■ 

HEXACHLOMMAPHTHALENE 

■    - 

-Ui-O.^.-  ■  ^■-.'-^ 

• 

SEC-HEXTL  ACETATE 

■.  -> 

SO 

HYDROGEN  CHLORIDE 

' 

- 

■'■}''i-.''     ■ ."' 

r-. 

;'i.;   V?; 

iVA     ■■                     '   '< 

■j 

'-Vi--'  ^ii^^^i; 

i 

•:•*..■  :-*-*  v^ 

-'  ;  ■  .- 

^■.-si/^lt'-i.  :'.:'■  ^f- 

M 

■^iii^^-:^ r^.  '   ■  ■■ 

1S41INUTE  STEL 


mnQ 


CEILING 


ppn 


nG/m 


SKIN 


s 
s 
s 
s 
s 


s 
s 


ss 


f 


z 

9 


t 


*? 


I 


I 


■■•)      ■.*■;.• 


T^E  VII-0.    SubsUnces  for  Uhich  OSHA  Did  Not  Consider  Changing  Its  Current  Lmits  (Continued) 


•-HOUR  THI 

CN9tiCM.  mm 

PM           NG/M3 

MVOROQCN  KROXIOE  (90X) 

1                - 

HYDROGEN  SELBIIOE 

0.05 

MyoobquiNONE 

-               2 

lOOINE 

.  —               —   ■■ 

KOMtyi  ACETATt 

100 

ISOOUm  ACETATE 

ISO 

I.KH. 

mo 

UNDNNE 

-              0.5 

UTNIUH  NVOOIOE 

•    -              0.025 

NMJIC  ANNVDRIOC 

0,25         -_; 

WNQANESE  OUST  AND  COHPOUNOS 

- 

WTHfL  ACETVLENE  (PROPYNE) 

1000 

WTHYL  ACRYLATE 

10 

HETNYL  ISOCYANATE 

0.02         - 

WTHYL  METNAOIYLATE 

100 

NfTHVLAKOIICTHOXYKTHANE) 

1000        .      - 

HfTHYLOE  BISPNENYL  ISOCYANATE 

(ROD 

- 

METHYUytINi 

10           . 

nOLVMINUN  (SOLUBLE  COHPOUNOS) 

s 

KMONETHYL  HYDRAZINE 

-                 «', 

15-IIINUTE  STEL 


CEILING 


PPH 


no/pQ 


PPM 


NG/PQ 


SKIN 


0.1 


0.02 


0.2 


I 


I 


t 

S 


s 

S 


0.2 


TABLE  VII-0.  Substances  for  yhich  OSHA  Did  Not  Consider  Changing  Its  Current  Limits  (Continued) 


8-HOUR  TIM 


15-niNUTE  STEL 


CHEMICAL  NAME 

PPM 

K/n 

NAPHTHA  (COAL  TAR) 

100 

. 

NICKEL  (HETAL) 

- 

1 

NICOTINE 

0.5 

NITRIC  OXIDE 

25 

- 

NITROBENZENE 

1 

- 

NITROETHANE 

100 

- 

NITROGEN  TRIFLUORIDE 

10 

- 

NITROHETHANE 

100 

- 

1-NITROPROPANE 

25 

- 

NUISANCE  DUST.  RESPIRABLE 

- 

5 

PARATHION 

- 

0.1 

PENTACHLORQNAPHTHALENE 

- 

O.S 

PENTACHLOROPHENOL 

- 

0.5 

PERCHLOROMETHYL  HERCAPTAN 

OJ 

- 

PHENOL 

5 

- 

PHENYL  ETHER.  BIPHENYL  MIXTURE 

1 

- 

P-PHENYLENE  DIAMINE 

- 

0.1 

PWSGEHi 

0.1 

- 

PHOSPHORUS  (YELLOW) 

- 

0.1 

PHOSPHORUS  PENTACHLORIDE 

- 

1 

PINOONE 

. 

0.1 

PPM 


H6/H3 


CEILING 
PPM      MG/M3      SKIN 


S 
& 

s 


s 


TABLE  VII-O.  Subsunccs  for  Milch  OSHA  Old  Not  Consider  Changing  Its  Current  Limits  (Continued) 


CHEMICAL  NAME 


8-IIOUR  TVM 


PPH 


5 
0.1 


0.05 


PLATINUM  (SOLUBLE  SALTS) 

PROPANE  1000 

PflOPYLENEIHINE  2 

PYRETHRUH 

PYRIDINE 

QUINONE  (P-B£NZOqUINONE) 

ROTENONE  (CQHHERCIAL) 

SELENIUM  AND  COMPOUNDS 

SELENIUM  HEXAFLUORIOE 

SILICA.  CRYSTALLINE  QUARTZ. 

TOTAL  OUST 
SILVER.  SOLUBLE  COMPOUNDS 
STIBINE  0.1 

STRYCHNINE 

SULFUR  HEXAFLUORIOE  1000 

SULFURIC  ACID 
2.4.5-T  (TRICHLOROPHENOXYACETIC 

ACID) 
TEOP  (SULFOTEP)  - 

TELLURIUM 

TELLURIUM  HEXAFLUORIOE  0.02 


0.002 

r       • 

S 

IS 

s 

0.2 

4.3 

0.01 

0.15 

1 
10 

0.2 
0.1 


15-MINUTE  STEL 


CEILING 


MG/M3    PPM 


MG/M3 


PPM 


NG/N3 


SKIN 


V 


TABLE  VII-0.  SubsUncts  for  yhlch  OSHA  Old  Not  Consider  Changing  Its  Current  Li«Us  CContinutd) 


«-NOUft  TUA 


IS-MINUTE  STEL 


CEILIN6 


09 

m 

CO 

—I 

o 
o 

-D 

-< 

> 
> 

r— 
> 

CD 


cHBticM.  wm 


PW  HG/N)  PfW  HG/IO 


PW 


m/¥3 


SKIN 


HP? 

' 

o.os 

1.1,2,2-TETfiACHL(M0.1, 

500 

- 

2-0IFLU(M0ETHANE 

l,l.l,2-TETIWCHLORO-2, 

500 

- 

2-OIFUJOIIKTHANE 

TETWCNIORQNAPHTHALENE 

2 

TETRMCTHYL  SUCCINONITRIU 

o.s 

- 

TETRMITROMETHMIE 

1 

«» 

TETRYL 

* 

1.5 

THAUIUH  (SOIMLE  COHPOUNOS) 

•- 

0.^ 

THIKM 

-m 

5 

TIN  (HETAL  AND  INORCANIC  COMPOUND)  . 

2 

I.l.l-TRICHLOWCTHANE 

10 

- 

tRICHLORONAPNTHALENE 

.  _    .  _ 

5 

TRIFLUOROnONOBROnOnETNANE 

1000 

- 

TRIPHENYt  PHOSPHATE 

- 

3 

TURPfNTlNE 

100 

WARFARIN 

* 

0.1 

nmm 

m 

1 

s 
s 

s 


s 


I 

9 

I 

i 


■x 


I 


I 


OOBttn-tK 


m 


ZjZfZ 
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Vm.  Public  PutkipatioD-Publk 
Hauings 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  with  respect  to  OSHA'S 
proposed  rule.  These  comments  must  be 
postmarked  on  or  before  }uly  8. 1988, 
and  submitted  in  quadruplicate  to  the 
Docket  Officer.  Docket  H-OZa  Room  N^ 
387a  U3.  Department  of  Labor. 
Washington.  DC  202ia  TeL  (202)  523- 
7894. 

This  rulemaking  covers  a  large 
number  of  substances  and  industries. 
Therefore,  to  permit  the  public  and 
OSHA  to  efficiently  review  the 
comments,  it  is  necessary  to  spediy  the 
format  of  the  comments  in  greater  detail 
than  normally  required  for  OSHA 
rulemakings. 

Comments  on  the  general  concept  of 
the  proposal  shall  be  first  and  shall 
begin  on  a  hew  page  with  the  heading 
"GcRwral  Comments",  the  name  of  the 
commenter.  and  the  conuienter's  SIC 
code  or  codes  if  a  business. 

Comments  on  tndivMuai  substances 
shall  fellow.  The  comment  on  each 
substance  shall  start  oa  a  new  page  with 
a  heading  identifying  the  substance  with 
the  name  and  code  number  used  in 
profMsed  Amended  Table  Z  (Table  I-B 
of  the  preamble:  the  HS  code  number, 
not  the  CAS  number)  and  a  second  line 
identifying  di«  comment  as  on  Tiealth 
Issues"  or  on  Teasibility  Issues."  If 
there  are  comments  on  both  diey  Shall 
begin  on  separate  pages  with  headings 
that  identify  the  substances,  and  its 
code  Bfomber  and  area  of  the  comment 
For  feasibilify  comments,  the  heading 
should  contain  a  third  line  identifying 
the  SIC  codes  (preferably  4  digit)  that 
the  comment  covers. 

In  addition  die  fint  or  second  page  of 
each  comment  is  to  have  a  table  of 
contents  indicating  the  page  number 
that  the  general  comments  begin  and  the 
page  number  that  Health  and  Feasibility 
comments  for  each  chemical 
individually  discussed  begin.  Finally, 
one  of  the  four  sets  of  each  ccmiment 
received  should  not  be  stapled  or  bound, 
so  that  it  can  be  easily  copied.  Written 
submissions  must  cleariy  identify  the 
specific  provisions  of  the  proposal 
which  are  addressed  and  &e  position 
taken  with  respect  to  each  issue. 

The  data,  views  and  arguments  that 
are  submitted  will  be  avc^ble  for 
public  inspection  and  copying  at  the 
above  address.  All  timely  submissions 
received  will  be  made  a  part  of  the 
record  of  this  proceeding.  The 
preliminary  regulatory  impact 
assessment,  r^ulatory  flexibilify 
assessment,  and  the  exhibits  cited  in 
this  document  will  be  available  for 


public  inspection  and  copying  at  the 
above  address. 

In  addition,  the  record  currently . 
contains  many  data  bases  of  economic 
and  health  information  identified  in  the 
bibliography.  That  information  is  also 
available  for  inspection  and  copying  at 
the  Docket  Office.  (Much  of  the 
information  is  on  computer  tape.  OSIA 
will  siqiply  duplicate  tapes  for  the 
copying  charge). 

Notice  of  Intention  To  Appear  at  the 
Informal  Hearings 

Ptanuant  to  section  6(b)(3)  of  the 
OSHA  Act.  informal  public  hearings  will 
be  held  on  this  propMal  in  Washington, 
DC  commencing.  July  20. 1988.  end   , 
continuing  throu;^  August  5. 1988.  or 
until  such  earlier  date  as  oral 
presentations  are  completed.  The 
hearing  will  commoice  at  9:30  ajn.  in 
the  auditorium  of  the  Frances  Perkins 
Building.  U.S.  Department  of  Labor.  3rd 
Street  and  Constitqtion  Avenue  NWn 
Washington.  DC.202ia 

Persons  desiring  to  participate  at  the   . 
informal  public  hearing  must  file  a 
notice  of  intention  to  appear  by  July  1. 
1988.  The  notice  of  Intention  to  appear    - 
must  contain  the  following  information: 

1.  The  name,  address,  and  teleph(me 
number  of  each  person  to  appear; 

2.  The  capadfy  ht  «vhicfa  die  person 
willajppear; 

3.  loe  approximate  amount  of  time 
required  for  the  presentation: 

4.  The  issues  and  substances  that  will 
be  addressed: 

5.  A  brief  statement  of  the  position 
that  will  be  taken  with  reqwct  to  each 
issue  and  substance  addressed,  and 

6.  Whether  the  parfy  intends  to  sobmir 
documentary  evidence  and.  if  sOk  a  brief 
summary  of  it 

The  Notice  of  Intention  to  Appear 
shall  be  mailed  to  Mr.  Thomas  HeU. 
OSHA  DivUion  of  Consumer  Afbirs. 
Docket  No.  H-OZa  U.8.  Department  of 
Labor.  Room  N-a647. 200  Constitution 
Avenue,  NWh  Washingten,  DC  aozia 
teL  (202)  S2»-8ei9.  end  shall  be  post- 
marked no  later  than  July  1 1988. 

NoU.— This  is  a  different  sddtMa  tlian  tint 
ptevioualy  listed  for  docket  submissions. 

Filing  of  Testimony  and  Evidence 
Before  the  Hearing 

Any  party  requesting  more  than  ten 
(10)  minutes  for  presentation  at  the 
informal  public  hearing,  or  who  intends 
to  submit  documentary  evidence,  must 
provide  in  quadruplicate  the  testimony 
and  evidence  to  be  presented  at  the 
informal  public  hearing.  The 
documentary  evidence  and  testimony 
shaU  follow  the  format  and  indnde  the 
headings  and  index  required  for 
comments.  One  copy  shall  not  be 


stapled  or  bound  and  be  suitable  for 
copying.  These  materials  must  be 
provided  to  Mr.  Thomas  HaU,  OSHA 
INvision  of  Consumer  Affidrs  at  the 
address  above  and  be  post-marked  no 
later  than  July  8. 198a 

Eadi  submission  will  be  reviewed  in 
light  of  die  amount  of  time  requested  in 
the  Notice  of  Intentton  to  >^pear.  in 
instances  where  die  information 
contained  in  the  suboiission  does  not 
justify  the  amount  of  time  requested,  a 
more  appropriate  amount  of  time  will  be 
allocated  and  the  partioipant  will  be    • 
notified  of  that  fact  prior  to  the  Informd 
public  hearings.  : 

Any  party  wdiohaa  not  substantially 
complied  wdth  the  above  requirement 
may  be  limited  to  a  ten-minute 
presentation  and  may  be  requested  to 
return  for  questioning  at  a  later  time. 

Any  party  who  has  not  filed  a  notice 
of  intention  to  aiq>ear  may  be  allowed  to 
testify  for  no  mora  than  10  minutes  as 
time  permits,  at  the  discretbo  o{  the 
Administrative  Law  Judgs.  but  will  tuA,  . 
be  allowed  to  question  witnesses. 

Notices  of  intentioB  to  appear. 
testinUmy  and  evidence  will  be 
available  fm  inqiection  and  copying  at 
the  Docket  Office  et  Uie  address  above. 

Conduct  trf  Hearing 

The  informal  pid)Uc  hearing  will 
commence  at  9:30ajn.  at  the  scheduled 
location  with  the  resolution  of  any 
procedural  mattets  relating  to  the 
hearing.  The  informal  public  hearing  will 
be  presided  over  by  an  Administrative 
Law  Judge  who  will  have  the  power 
necessary  and  appropriate  to  conduct  a 
full  and  fair  informal  public  hearing  as 
provided  in  29  CFR  Part  1911,  bicluding 
the  power  to: 

1.  Regulate  the  course  of  the 
proceedings; 

2.  To  dispose  of  procedural  requests, 
objections  and  comparable  matters; 

3.  To  confine  the  presentation  to  the 
mattera  pertinent  to  the  issues  raised: 

4  To  regulate  the  conduct  of  those 
present  at  the  informal  public  hearing  by 
appropriate  means: 

5.  In  the  Judge's  discretion,  to  question 
and  permit  questioning  of  any  witness; 
and 

6.  In  the  Judge's  discretion,  to  keep  the 
record  open  for  a  brief  additional  period 
to  receive  written  information  and 
additional  data,  views,  and  arguments 
from  any  person  who  has  participated  in 
the  oral  proceedings.  It  is  intended  that 
August  12, 1988  be  the  deadline  for  post 
hearing  evidence  and  August  28. 1988  be 
the  deadline  for  post  hearing  briefs. 

Following  the  close  of  the  informal 
public  hearing,  the  presiding 
Administrative  Law  Judge  will  certify 
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the  record  of  the  informal  public  hearing 
to  the  Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health.  The 
notice  of  proposed  rulemaking  will  be 
reviewed  in  light  of  all  testimony  and, 
written  submissions  received  as  part  of 
the  record,  and  the  propos^  standard 
will  be  modified  or  a  determination  will 
be  made  not  to  modify  the  proposed 
standard  based  on  the  entire  record  of 
the  proceeding.    ' 

State  Plan  Applicability 

The  25  states  witii  their  own  OSHA- 
approved  occupational  safety  and 
health  plans  must  adopt  a  comparable 
standard  within  six  months  of  the 
publication  date  of  a  final  standard. 
These  States  include:  Alaska,  Arizona. 
California.  Connecticut  (for  State  and 
local  government  employees  only). 
Hawaii,  Indiana.  Iowa.  Kentudcy. 
Maryland,  Michigan.  Minnesota. 
Nevada,  New  Mexico,  New  York  (for 
State  and  local  government  employees 
only).  North  Carolina,  Oregon,  Puerto 
Rico.  South  Carolina.  Tennessee.  Utah. 
Vermont  Virginia*  Virgin  Islands. 
Washington.  Wyoming.  Until  such  time 
as  a  State  standard  is  promulgated. 
Federal  OSHA  will  provide  mterim 
enforcement  assistance,  as  appropriate. 

List  of  Subjects  in  29  CFR  Part  1810 

Air  contaminants.  Occupational 
safety  and  health.  Permissible  exposure 
limits.  Health,  Risk  assessment 

IX.  Authority 

This  document  has  been  prepared 
under  the  direction  of  John  A. 
Pendergrass,  Assistant  Secretary  of 
Labor  for  Occupational  Safety  (uid 
Health,  U.S.  Department  of  Labor.  200 
Constitution  Avenue  NW..  Washhigton. 
DC  20210.  Pursuant  to  section  6  of  tiie 
Occupational  Safety  and  Health  Act  of 
1970  (29  U.S.a  655).  section  4  of  tiie 
Administrative  Procedures  Act  (5  U.S.C. 
551).  29  CFR  Part  1911  and  Secretary  of 
Labor's  Order  9-83  (48  FR  35736).  it  is 


proposed  to  amend  29  CFR  Part  1910  as 
set  forth  below. 

Signed  at  Washington.  IXX  this  26th  day  of 
May  1988. 

°  Jotm  A.  Pendergrass, 
Assistant  Secretary  of  Labor. 

X.  Standard 

OSHA  propose  to  amend  29  CFR  Part 
1910  as  follows:         - 

PART  1910-(AMENDED) 

1.  The  authority  dtation  for  Subpart  Z 
of  Part  1910  would  be  amended  by     ■ 
revising  the  third  paragra{^  and  the 
first  and  second  paragraphs  are 
republished  to  read  as  follows: 

Autliority:  Sees.  6, 8.  Occupational  Safety 
and  Health  Act  29  U.S.C  855. 857;  Secretary 
of  Labor's  Orders  12-71  (MPR  8754),  fr-76  (41 
FR  25059),  or  »-«3  (48  FR  35736)  as  applicable; 
and  29  CFR  1911. 

Section  IdiaiOOO  Tables  Z-1.  Z-2,  and  Z-3 
also  issued  under  5  U.S.C.  653. 

Section  1910.1000  paragraphs  (a)  tiirough 
(c),  (e),  (f)  and  Tables  Z-1.  Z^  Z-3,  not 
issued  under  29  CFR  1911  except  for  tiie 
arsenic  cotton  duM.  benzene  aJod 
formaldehyde  listings. 

•  •        *        •        •   ■  -     ■  • 

2.  h  is  proposed  to  amend  S  19iai000 
by  revising  Ihe  introductory  text 
redesignating  paragraph  (d)  as       ~ 
paragraph  (f)  and  revising  introductory 
text  of  paragraph  (f)  and  the  last 
sentence  of  paragraph  (f)(l)(i):  adding  a 
new  paragraph  (d);  republishing  Tables 
Z-1,  Z-2  and  Z-3  with  an  asterisk 
indicating  the  materials  proposed  to  be 
removed  and  adding  a  new  Table  Z-^. 

§1910.1000    [Amended] 

An  employee's  exposure  to  any 
material  listed  in  Tables  Z-1.  Z-2.  Z-3 
or  Z-4  of  this  section  shall  be  limited  in 
accordance  witii  the  requirements  of  the 
following  paragraphs  of  this  section. 

•  *       •       •       • 

(d)  Table  7rA  lists  the  proposed 
permissible  exposure  limits  for  420 
materials. 


(1)  An  employee's  exposure  to  any 
material  listed  in  Table  Z-4  shall  not 
exceed  the  Time  Weighted  Average 
(TWA),  Short  Term  Exposure  Limit 
(STEL)  or  Ceiling  spedfled  in  Table  Z-4 
for  that  material. 

(2)  An  employee's  skin  exposure  to 
materials  listed  in  table  Z-4  with  an  "S" 
Notation  shall  be  limited  through  the  use 
of  gloves,  coveralls,  goggles,  or  other 
appropriate  personal  protection 
equipment  necessary  to  prevent  possible 
skin  absorption. 

(3)  The  following  definitions  apply  to 
paragraph  (d)  of  this  section  and  Table 
Z-4; 

(i)  Time  weighted  average  (TWA)  is 
the  average  airborne  exposure  of  an 
employee  in  any  8-hour  woric  shift  of  a 
40-hour  work  week  which  shall  not  be 
exceeded. ' 

(ii)  Short  term  exposure  limit  (STEL)  is 
the  employee's  15-minute  time  weighted 
average  exposure  which  shall  not  be 
exceeded  at  any  time  during  a  woric  day. 

(iii)  Ceiling  is  the  employee's  exposure 
which  shall  not  be  exceeded  during  any 
part  of  the  work  day.  If  instantaneous 
monitoring  is  not  feasible,  then  the 
ceiling  shall  be  assessed  by  sampling 
over  a  15-minute  period  as  would  be 
dtHie  for  a  STEL.  unless  a  different  time 
period  is  specifically  indicated. 

(f)  Computational  formula.  The 
computation  formula  which  shall  apply 
to  employee  expostire  to  more  than  1 
material  for  which  8  hour  time  weighted 
averages  are  listed  in  Subpart  Z  of  29 
CFR  Part  1910  in  order  to  determine 
whetlier  an  employee  is  exposed  over 
the  regulatory  limit  is  as  follows: 

(l)(i)  •  •  •  •  •: 

The  value  of  E  shall  not  exceed  the  8- 
hour  time  weighted  average  specified  in 
Subpart  Z  of  29  CFR  Part  1910  for  the 
material  involved. 
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Substance 


P»ii* 


99/m^ 
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^pw^i^i^nM 


^«t«*ce 


W^ 


■f/a 


3b 
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ACCTALKHYOe 

AGCTIC  ACIO* 

ACETIC  AWHYWIOE* 

ACrrOME* 

ACETONITRILE* 

ACETYLENE  OICDLOAIBE.  SM  1,2- 

BICHLOROSTHYLENE 
ACETYLENE  TETRABRONIOC 
ACROLEIN* 
ACRYLAHIOC-Skln* 
ALORIN-Skin 
ALLYL  ALCOHOL -Sk IB* 
ALL YL  CHLORIDE* 
C  ALL YLGLYCIOYL  ETHER  (AGE)* 
ALLYL  PROPYL  DISULFIDE* 
2-AMINOETHANOL.   see  ETHANOLAMINE 
2-AHIN0l»YRI0INE         i 
AMMONIA* 

AMNMIUM  SULFANATE  (AMMTE)* 
N-AMYL  ACETATE 
SEE-AHYL  ACETATE 
ANILIME-Skin* 

ANISIDINE  (O.P-ISOMERS)-Skln 
ANTIMONY  AND  C0MPOUHOS(«s  St>) 
ANTU  (ALPHA  NAPTHYL  THIOUREA)*  ' 
ARSENIC  ORGANIC  COMPOUNDS  (as  At) 
ARSINE 


?00 

)«e 

IP 

If 

5 

10 

1090 

MOO 

w 

w 

1 

IB 

0.1 

0.25 

0.3 

0.1$ 

1 

1 

» 

9 

>9 

41 

i 

l» 

M 

1 

S9 

II 

If 

100 

S2f 

i?i 

w 

• 

It 

P.f 

, 

P.s 

0.3 

0.5 

O.Of 

0.1 

KtNPMOf>M(THYl>S<(tn 
lAKIUN  (fOlUBLE  CQMPOUNOS) 
P'BCNZOQMINONC.  $••  QUINONE 
lliaOYL  PEMXIOC 
•mYl  CNLORIDE 
IIPKNYI.  tHOlPNINVL 
BOSON  OXIOl* 
C  BORON  TRIFIUQKIOI 
BROMINE* 

BROMOFORM-Skln      •   --i---' 
BUTADIENE  (1.3-BUTM)IEtK) 
BUTANETNIOL.  s«c  BUTYL  MERCAfTAN 
2^TAN0NE* 

Z.|tfrOXY  ETHAitPL(BUTYL  CELLOSOLVD'^klp* 
Wm  ACETATE  (N^BUTYL  ACETATE)* 
SIC'IOTYL  ACETATE 
TPIT^BUTYL  ACtTATE 
BVTYl  ALCOHOL* 
SCC'OUTYL  ALCOHOL* 
TWT.BUTYI  ALCOHOL* 
C  BUTYLAMINE-Skfn 

CTEIT -BUTYL  CHROMATf  («s  CrO})-fk1" 
H.BUTYL  GLYCIOYL  ETHBJ*_ 
,  BUTYL  MERCAPTAN^    ■"^' 
P»TERT-BUTYLTOLUENE* 
CALCIUM  OXIDE* 
Ci^NQR* 


0.2 

P.,5 

5 

1 

5 
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1 

3 

P.I 

0.; 

o.s 

5 
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50 
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200 
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f 

II 

0,1 

fO 

270 
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3S 

10 

10 

1 

t 
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SttbsUnce 


ppii* 
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Substance 


pp»* ;         i»g/m36 


CAMMYL  (SEVIN  ) 

CtnOH  BLMX 

CilBtOH  OIOXIOC* 

CMtiOH  HONOXJDC* 

CHLOROAIK'Sklfi 

CHLORINATED  CAMPHENE-Skin* 

"CHCOftlNATIO  OlPHENYt  OXiOC,  " 

C  CHLORINE* 

CHtORINC  DIOXIDE* 

C  CHORINE  TRiauOR IOC 

C  CHLOROACETALOEHYOE 

ArCHLOROAaTOPMENONE  (PMENACVLCHLORIOC) 

CMLOROeERZCNE  (MONOCHLOROSENZCNC) 

0-CH.OROeEMZYLIOENC  MM.ONOMITRILE  (OCM)* 

CHlOROeROMMETHANE 

2-CKL0RO-t.3^BUTAOIENC.  SM  CHLOROfKEME  ■ 

CHIOROOIPNENYL  (42  PERCENT  CNL(IRINE);-Sk1(i 

CHLOftOOIPHENYL  (54  PERCENT  CHLORINE) -Skin 

i-CHLORO,  2,3-EP0XYPR0PiM«C.  *««  EflCHLORHYBRIN 

2-CHLOROETHANOL.  SM  ETHYLENE  CM.0R0HY0R1N 

CHLOROC.THYLCNE.  s«C  VINYL  CHLORIDE 

C  CHLOROrORM  (TRICHLOROMETHAHE)* 

I -CHIORO- 1 -HITROPROPANE* 

CHIOROPICRIN 

CHLOROPRENE ( 2-CHLORO- 1 . 3-BUTAD lENE ) -Sk In* 

CHROHIUH.  SOL.CHROHIC,  CHROHOUS  SALTS  t&  Cr 

CHROHIUM.  METAL  AND  INSOLUBLE  SALTS 


s 

. 
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SOOO 

9000 

so 

ss 
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0.S 

OS 

.1 

3 

o:i 

0.3 

0.1 

■   0.4 

I 

3 

O.OS 

0.3 

75 
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O.0S 

0.4 

200 

1^ 

1 

als 

50 

0.1 
25 


240 
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0.7 
90 
0.5 
I  . 


COAL  TAR  PITCH  VOLATILES  (BENZENE  SOLUBLE  FRACTION) 

ANTHRAaHC.  B*P.  PHENANTHREHE,  ACRIDINE,  CHRYSENE. 

PWtCNE) 

0.2 

cobAlt,  metal  fume  and  dost* 

. 

0.) 

COPPER  FUME 

0.1 

COPPER  OUSTS  AND  MISTS 

1 

COTTON  OUST  (RAU)     •    ,                  ^ 

1' 

CM&    HERBICIDE* 

IS 

CRfSOL  (ALL  IS0MCRS)-Skfn 

5 

22 

CROTONALOEHYOE 

2 

6 

CUMENE-Sklo 

50 

245 

CYANIDE  (<s  Ci»)-Sk1n 

5 

CTCtWEXANE 

300 

)050 

CYCIOHEXAHOL* 

SO. 

200 

CYCLOHEXANONE*  . 

50 

200 

CYCLOHEXENC 

300 

1015 

CYCIOPCNTAOIENE 

75 

200 

M-0  '  ,^ 

10 

OOT-Skln'- 

1 

DDVP  -tkin 

I 

OECAMRAHE-Skln*.  \..  . 

0.05 

0.3 

OEM£t()N  -Skin 

0.1 

01  ACETONE  ALCOHOLM4.HY0ROXY-4-METHYL-2-PCNTMIONE ) 

.50. 

240 

1.2-O'IANIIIOETHANE,  $«c  ETHYLENEDIAHINE 

OIA20METMANE 

0.2 

0.4 

OIBORANE 

0.1 

0.1 

oibmTyl  phosphate* 

1 

S 

•■   ,  •»       ••   -, 


TABLE  2-1 


TABLE  2- J 


S«i6st«ncc 


•J/K* 


Substance 


WHi* 


■g/»J 


OIBUTYLPHTHALATE 

C  O-PICHLOROBEflZENE* 

P-OICHLOROBEWENE* 

DICra.QROOIFLU(KOMETHANE 

1,3-DICHIPB0-S.5-0IMETHYI  HYOAdTOW* 

l.I-OICHl,0«(JETHAN{* 

l,2-0ICm,OHO?THYl.£K£ 

C  DICHLORQCTMYL  |THff-5lHii* 

PIpCOROMETHAHE.   $«c  HETHYLENECHIORIDE 

OICNLmOMONOFLUOROMETHAflE* 

C  I.J-OICHLORO-l-MITIIpETHAMf* 

T,2-0ICH.«0M0PAME,   sec  PRWYUWDICaORIOE 

OICHUMOTETBATLUOROCTHANC 

0IEUIRIN*9l(1n 

OIETHYLAWNt* 

OIETHYLAMINO  CTHANOL-Skift 

OIETMYLETHER.  se«  ETHYL  ETHfR 

OIFLUORODIBROMOMCTHANE 

C  OJGtTCIDYL  ETHER  (!»£;* 

OlHYCttOXYBEN2ENE,   see  HYDROQUINCMtC 

OIISOWTYL  KETOUE* 

OIISOPAOPYLAMINC-Slsin 

OIMETHOXYHETHANE,  see  METHYLAL 

OWETHYL  ACETAMIOC-Skln 

OINETHYLAMINE 

0IMETHYLAM:nOe£N2E»(f,  ^^  JIYLIOEME 

OJMCTHYLAHaiNE  (H-piHfTHYL-ANILIN£)-Skin* 


SO 

300 

75 

450 

logo 

49SO 

0.2 

100 

40Q 

200 

m 

1$ 

90 

•OQQ 

4200 

10 

^ 

1000 

7000 

0.2$ 

25 

75 

10 

90 

100 

960 

0.$ 

?,« 

w 

29Q 

s 

2« 

)Q 

35 

IQ 

l« 
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OINETHYLBENZENE.   see  XYLENE 

DIMETHYL  1.2-0IBft0MO-2,2-OICHL0ftOETHYL  PHOSPHATE 

3 

(OIBDOM) 

0 IHE THYLFOHMAMI DE -Sk  1 n 

10 

30 

2.6-DIMETHYLHEPTANONE.  see  OIISOSUTYL  KETONE 

l,lrpiHETMyi.HYeRA2INE-Skln 

Q.5 

1 

PJMETHYLPHTHALATE 

5 

0JHfcTHYV5l>LFATE-Sk<n* 

1 

S 

0INITR9»IWMg  (All  I5gi«BS)»Mfn 

1 

OINJTRO-O'WEWl.'SUn 

• 

'   0.2 

OINiTROTOlUENE-SfcIn 

1.5 

mum  (PIfTHYLENE  DI0XIDE)*Sk1n* 

100 

360 

DIPHiNYl 

0.2 

1 

PIPHIKYLMETHANE  DIISOCYANATE  (see  METHYLENE  BIS- 

PHENYL  ISOCYANATE  (MOU) 

PIPRWYlfNf  •LYCOL  METHYL  ETHER-Skin* 

100 

foo 

PI'SCQ.  OaYL-PHTHALATE  (Pl-2-ETHYLHEXYLPHTHALATE)* 

• 

s 

IMWiU'tkttt 

■ 

0.1 

(PICHLWOHYORIN-Skin* 

s 

19 

EPK-Skln     '             '    ■ 

• 

••5 

l,2rEP0XYPS0PAN(.  see  PROPYLENEOXIPE 

2,}rE)(P0XY-1-PROPANOL.  see  GLYCIDOL 

ETHMETHIOL,  see  ETHYLMERCAPTAN 

ETHANQLAMlt^f* 

3 

6 

;<£TM6XY(THAN0L  -Skin 

'   200 

740 

2.fTHpXYETHYtACETATE-(CELL0-S0LVE  ACETATE)-Skln 

100 

540 

fTHYL  A«TAU 

400 

1400 
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Substance 


PPii» 


m9/^ 


Subst«nce 


ppii* 


■9/n 
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ETHYL  ACRVLATE-Skln 
ETHYL  ALCOHOL    (ETHAIWL) 
.  ETHYLAMINE 
ETHYL  SEC-AMYL  KETOHE  (S-mETHYL-S-HEPTAHOHE) 
tTHYL  BENZENE* 
ETHYL  BROMIDE* 

rm  BUTVl  KETWE  (}-«4Cf>TM0(K)- 
CTHYI,  CHtgnlPE 
ITHYt  ITHOl* 
STHYI,  FORMATE 

c  ^TMYL  mnv^m 

ETHYLEHg  CN.«MIHY{mjll.«i««* 

{TMYLEHtOIAHIJtC 

(  ETHYLCME  (iYCOL  OIMITRATE  ANO/OR 

wTROfii-tcwm  '%\f' 

ETHYUNE  eVYCOL  MONOMETHYL  ETHER  ACETATE,  SM 

METHYl-  CEUOJO^Vf  ACfTMf 
fTHYtplE  miHE-Skln 
I-CTHYIMOWHOU  N£ -Sk  1  «* 
FEMA^* 
FEMOVAMOIUM  DUST* 

Fvmm  mf) 

FIMQBOTR I CHiOROMETHANE* 
FWFWAL-Skin* 


zs 

<00 

1000 

1900 

10 

18 

2» 

130 

rao 

435 

200 

890 

fO 

esp 

1000 

2C00 

MP 
ItP 

)2ao 
ioo 

M 

II 

100 

aio 

1 

If 

1 

OJ 

1 

20 

M 

H 

1 

2.1 

0.1 

o.a 

1000 

SMO 

5 

f 

1 

20 

FURFORYL  ALCOHOL 

GLYCIDOL   (2,3-EPOXY-l-PROPANOL)* 

GLYCOL  NONOHETHYL  ETHER,   sec 

2-ETHOXYETHANOL 
GLUTHION  .   see  AZINPHOSHETHYL 
HAFNIUH 

HEPTACHLOR-Skin 
HEPTANE  (N'HEPTANE)* 
HEXACM.OROETHANE -Sk  1 1t* 
HEXACHLORONAPHTHALENE-Sk In 
HEXANE  (H-HEXANE)* 
2-HEXANONE* 

HEXONE  (METHYL  I^UTYL  KETONE)* 
SEC-HEXYL  ACETATE 
HYDRAZINE-Skln* 
HYOROOEN  BROniOE* 
e  HYOROQEN  CHLORIDE 
HYDROGEN  CYANIOE-Skin* 
HYDROGEN  PEROXIDE  (90S) 
HYDROGEN  5ELENIDE 
HYOROOUINONE 
C  IODINE 
IRON  OXIDE  FUNE* 
ISOAMYL  ACETATE 
tSOAMYL  ALCOHOL* 
IS08UTYL  ACETATE 
ISOBUTYL  ALCOHOL* 


SO 
SO 


200 
ISO 


o.s 

0.5 

500 

2000 

1 

10 

o.t 

soo 

1800 

100 

410 

100 

410 

50 

300 

1 

1.5 

3 

10 

5 

7 
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M 

1 

1.4 

l.0« 

0.2 

2 

0.1 

1 
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100 

525 

100 

360 

ISO 

700 
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300 
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TABLE  2-1 


t.  *»!•*.   ^    "t- 


Substance 


W** 


»g/m^ 


Substance 


PJ** 


m9/m3b 


ISOnWRONE 

ISOWOPYL  ACETATE*  f 

ISQWOPYt  ALCOHOt* 

ISOWOfYLAHINE*   . 

ISOMOPYIETHER* 

ISOPMPYL  6LVCIDYL  ETHER  (IGE)*^;   , 

KETENE*.  . 

LINOANE^Sktfl 

LITHION  HYWIDE 

L.P.G.   aiOIFIEO  PETROLEUM  GAS) 

NAGMESIUM  OXIDE  FUHE* 

MALATMIOH-Skln* 

NAUIC  ANHYORIOE 

C  MANGANESE 

MESITU  OXIDE*  '   ' 

METHANETHIOL.  see  METHYL  MERCAPTAN 

NETHOXVCHLQft* 

2-METHOXYETMANOL.  see  METHYL  CELLOSOLVE 

METHYL  ACETATE* 

METHYL  ACETYUNE  (PROPYNE) 

METHU  ACETYLENE-PROPAOJENE  MIXTURE  '(HAPP)* 

METHYL  ACRYLATE-Skln 

METHYLAL(DIMCTHOXYM£THAR£)  . 

MEtHYl  ALCONOL  (METHANOL)* 

METHYLAMINE 

METHYL  AMYL  ALCOHOL,  see  ISOBUTYL  C«80NOL 

METHYL  (N-AMTL)  KETONE  .C2-HttTANP«£)^.* 


2S 

l4o 

250. 

950 

400 

980 

5 

12 

soo 

2I0O 

50 

'   240 

0.5 

0.9 

4  • 

0.5 

0.025 

•   1000 

1800 

15 

IS 

0.2S 

1  ' 

'/ 

5 

25 

IM 

'^:t 


.100 


15 


200 

6)0 

1000 

1650  . 

1000 

indo  : 

10 

••35-?- 

1000 

3100' 

200 

2M 

10 

n': 

465 


.  C  METHYL  BROniDE-Skfn 

METHYL  BUTYL  KETONE,   sec  2-HEXANONE 

METHYL  CfLLOSOLVE-Skln 

METHYL  CELLOSOLVE  ACETATE -Skin 
.METHYL  CHLOROrORM* 

METHYICYCLOHEXANE* 

METHYICYCLOHEXANOL*  • 

0-METHYLCYCLOHEXANONE-Sk In* 

METHYL  ETHYL  KETOff^  (MEK).  SM  2>MirAN0NE 

HETHJfL  FORMATE* 

HETWL  lOOlOErSltln* 

METHYL  ISOBUTYL  CARS I HOL -Skin* 

«T«YL  ISDwiTYL  KETONE,  see  HEXONE 

NETlffL  ISOCYANATE-Skin 

C  ItThYL  MERCAPTAN* 

HETHYL  METHACRYLATE 

METHYL  PfkOPYL  KETONE,  see  2-PENTANONE 

C /MjiETHYL  STYREME*         '. 

C  MtTNYLENE  BISPICNYL  ISQCYANATE  (MOD 

NOLYBOENUM  ( INSOCUBbE  CQMPOUtlDS) 

MOLYBDENUM  (SOLUBLE  COMPOUNDS)     . 

MrtiiHEtHYL  ANILW-Skln* 

C  MONOMETHYl . HY0RA2 INE-Sk In 

MORPHOLINE-Skln*  r 

NAPttTNA.  (COAL  T*)  J'-  - 

NAPHTHALENE, ; 

NKXEL  CARBONYL*, 


20 


80 


25 

80 

?5 

120 

350 

1900 

500 

2000 

100 

470 

100 

460 

wo 

250 

5 

28 

25 

100 

0.02 

0.05 

10 

20 

too 

410 

100 

480 

0.02 

-   0.2 

.  15 

5 

Z 

9 

0.2 

0.35 

20 

70 

100 

400 

10 

50 

0.001 

0.007 

|3 
z 

O' 


H 

c 

n 

as 

O. 

B 


(D 


w 
to 
a. 

1 


TABLE  Z-1 


TABLE  Z-l 


Substance 


ppii* 


■g/*' 


3b 


Substance 


P(«* 


■g/n 


3b 


NICKEL,   (METAL  AW  SOLUBLE  CONfOUNOS  AS  N1) 

mCOTIHE-Skln 

NITRIC  AC  10* 

NITRIC  OXIOE 

P-M1TR0ANILIN£-Skin* 

NITR08EWeNC-5Kin 

P-NlTRQCHlWqSENZJNE-Skln*   ' 

HITROETh;AN£ 

{;  NITJICGEN  Dioxioe* 

NITROGEN  TRIFLU08IDE 

C  NITROGLYCE«IH-Skln* 

NITROMETHANE 

l-NITROrapf>ANE 

2-NlTKOPROPAHl* 

NITR0-0LUEN£-Sk1n* 

NITROrRICHLWgNETK^,  «««  CHLORQPICRINE 

OCJAChtORPNAPHTHALENC-Skln* 

OCTANE* 

PIL  MliT,  HIN£«AL* 

OSMIUM  TETROXIpE* 

OXALIC  ACIO* 

OXim  OlFtWRIK* 

Qzq«* 

PARAQIIAT-Sklfl*  ' 

PARATNION-Skin 
PENTABQRANE* 
PENTACHLMONAPHTHAIENE-Sk  in 


1 

.0.5 

2 

S 

25 

30 

I 

6 

1 

■  5 

1 

100 

910 

s 

9 

10 

29 

9.2 

2 

>Q0 

{SO 

» 

90 

2S 

90 

S 

90 

o.« 

900 

2350 

5 

0.002 

1 

0.05 

0.1 

0.1 

•0.2 

0.5 

0.1 

t.OOS 

p;oi 

o.s 

PENTACHLOROPHENOL-Sk In 
PENTANE* 
2-PENTANONE* 

PERCHLOROMETHYL  MERCAPTAN 
PERCHLORYL  FLUORIDE* 
PCTROtlW  OISTILUTES  (KAPNTNA)' 
PHfN0L»5*1|t 

P-PNCNYLENf  DIAXINi-MlM 
PHEHVL  STHER  (VAPOB)* 
PHINYL  ITHIR-UPMINYI,  MIXTURE  (V«W) 
PHINYLETHYLENE,  see  STYRENE 
PIfNVI,  tt-Yfipy^  {THjR  (P«)* 
PHINYLHYDRAZINE-Skin* 
PNQ>OBIN  (MEV]NpN9$)«|k1n* 
PHOWENE  ICARWNYL  (pHLORIOE) 
•PHQSPHlNf* 
PNO^HORIC  ACIO* 
PHOSPHORUS  (YELLOW) 
PHOSPHORUS  P(NT«CH10«1K 
PHOSpHQdUS  PENTASULFIDI* 
PHQSPHWiUS  TRiCHLOBIOE* 
PMTHALIC  ANHYPRIDE*  - 

PICRIC  ACJP-SHIn* 
PIVAl  (2rPlVAl.Vl<l,3>lN0ANO10NE) 
PI.ATIWJM  (SOLUBLE  SALTS)  AS  Pt 
PROPANE 
N.PROPYL  acetate" 


O.S 

1000 

2950 

200 

700 

O.l 

0.8 

3 

13.5 

$00 

2000 

s 

19 

0.1 

1 

7 

1 

7 

10 

60 

5 

22 

' 

0.1 

Q-l 

0.4 

a.3 

0.4 

1 

0.1 

I 

1 

0.5 

3 

2 

12 

0.1 

0.1 

3.002 

1000 

)«00 

200 

»40 

< 

o. 
u 

> 

s 


g 


I 

o 

S 

c 

E- 


TABLE  ^-r. 


-  ••=•.■?- 


TABLE  Z-) 


10 


Substaitce 


PP*'      :..  "S^"* 


Substance 


PP(»* 


«g/M' 


» 


WOfYL  ALCOHOL 

B-PROPYL  NITRATE* 

PROfYLEHE     OICMLORI.de* 

PROPYLENE  IMINE-Skin 

PROPYLENE  OXIDE* 

PROPYNE,   se«  HETHYLACETYLEW 

PYRE THRUM 

PYRIDINE 

OUIItONE 

RHODIUM,  METAL  FUME  AND  OUST.  AS  Rh* 

RHODIUM  (SOLUBLE  SALTS)* 

RONNEL* 

ROTENONE  (COMMERCIAL) 

SELENIUM  COMPOUNDS  (AS  S«) 

SELENIUM  NEXAFLUORIOE 

SILVER.  METAL  AND  SOLUBLE  COMPOUNDS* 

SODIUM  FLUOROACETATE  (1080)  -Skin* 

SODIUM  HYOROXIOe* 

STIBINC 

STODDARD  SaVENT* 

STRYCHNINE 

SULFUR  DIOXIDE 

SULFUR  NEXAFLUORIOE 

SULFURIC  ACID 

SULFUR  MONOCHLORIOE* 

SULFUR  PENTAFLUORIOE*. 

SULFURYL  FLUORIDE* 


200 

-          500 

26 

.<i :.  "0 

^7$ 

*:':•  ;350 

.-::« 

r  ^i.    -5 

-'too 

;    2*l> 

• 

5 

5 

IS 

OJ 

0.4 

0.1 

O.OOJ 

15 

5 

- 

t).2 

O.OS 

0.4 

0.01 

0.05 

2 

0.1 

0.5 

500 

2900 

0.15 

5 

13 

1000 

6000 

1 

I 

6 

0.02S 

0.25 

s 

20 

•  SWTOX..  see  OEMETON 

^2,4.-5r:^-  -:         .;  :_'      :  , 

tantalumV  ;:.,:; 

'  TEDPisiliC'  {  'r  ■..     ,  :   .      ' 

TEUURiUH 

TO.L.UBIUM  HEXAFLUORTDE 
'  TEPp-Sk<n 

•  C.Tt^PHENYLS*     ' 

I  ,.J  ,2,2-TETRACHLOflO- 1 . 2-DIFLUOROETHANE 
I.J.J, 2-TETRACHLORO-2.2-DIFLUOR0ETHANE 

•  I.».2i2-TETRACHL0R0ETHANE-Skln* 
TETRACHLOROMETHANE.  see  CARBON  TETRACaORIOE 

-  TETRACNLORONAPHTHALENE-Skin 

TETRAETHYL  LEAD  (AS  Pb)-Sk1n* 

TE.TRAHYOROFURAN* 

TETRAMETHYL  LEAD  (AS  Pb)-Sk1n* 
.  TETRAHETHYL  SUCCINOMITRILE-Skin 

TE^rRAN(TROMETHANE 

THRYL  (2.4,6-TRINITROPHENOL-METHYL-NltRAMINE)- 
SMo 

THALLIUM  (SOLUBLE  COMPOUNDS) -Skin  AS  T1* 
•IHIRAH 

TIN  (INORGANIC  COMPOUNDS  EXCEPT  OXIDES) 

TIN< ^ORGANIC  COMPOUNDS)  * 

C  T0LU£HE-2,4-DIIS0CYA«ATE* 

0-IOLUIDIN£-Skin* 

TOXAPHENE.  see  CHLORINATED  CAMPHENE 


:    10 

'■:   Zi     5 

\ 

iiio.2 

.02 

•  ^''0.2 

0.05 

1 

9 

500 

4170 

500 

4170 

5 

35 

2 

0.075 

200 

,    .590 

0.075 

0.5 

3 

1 

8 

1.5 

- 

0.1 

5 

2 

0.) 

).02 

0.14 

5 

22 

I 


< 

2. 

z 

o 


S 


» 

B 

ve 

9 
S 


f 

o  . 

CB 
9 

S" 

GD 


TABLE  Z-1 


TABiE  Z-I 


SubsUnct 


PP»* 


■9/m3 


Substance 


ppa*  ■B/ii* 


TRIBOTn  PHOSPHATE 

1.1.1-TRICHLOROETHANE.  SM  METHYL  CdOROnNW 
I. l.Z-TRICHLOROETHANE-SkIn* 
TITANIUM  DIOXIDE 

TRICHLORCHETHANE,  SN  CHLOROFORM 
TR I CHLORONAPHTHALENE-Sk  1 n 
I . 2 , 3-TR I CHLOROPROPANE* 
1 , 1 .Z-TRICHL0RO-T,2,2-TRIFLUOROETHANE* 
TRIETHVL/WtlNE*       , 
TR IFLUOROMONOeRQMOMETHANE 
2A,t  -r.  TRINITROPHENOL,  sm  PICRIC  ACID 
2.4,6  >  TRINITROPHENOLMETHYL-NITRAHINE,  SM  TETRYL 
•TRIHITROTOLUENE-Skin* 
,TRIORTHOCR£SlfL  PHOSPHATE* 
vIRIPNENYL  PHOSPHATE 
TURPENTINE 

URANIUM  (SOLUBLE  COMPOUNDS)* 
URANIUM  (INSOLUBLE  COMPOUNDS)' 
C  VANADIUM  (V205.  DUST)* 
C  VANADIUM  (V205,  FUME)* 
VINYL  BENZENE,  sec  STYRENE 
VINYL' CYANIDE,  set  ACRYLONITRILE 
VINYL  TOLUENE* 
UARFARIN.     ... 
<YLENE  (XYLOL)* 
:  (YLIDINE-SkIn 
TTRIUM 


10 

4S 

15 

s 

so 

340 

1000 

7600 

zs 

100 

1000 

6100 

1.S 

0.1 

3 

too 

560 

0.05 

0.25 

O.S 

0.1 


100 

480 

0-1 

100 

435 

5 

25 

1 

ZINC  CHLORIDE  FUME 
ZINC  OXIDE  (FUME)* 
ZIRCONIUM  COMPOUNDS  (AS  Zr)' 


Parts  of  vapor  or  gas  per  all  lion  parts  of  contaalnated  air  by  volww  at 
25^  C  and  760  m.   Hg  pressure. 

*ApproxlMte  allllgraK  of  particulate  per  cubic  Mter  of  alr^ 
(No  footnote  "c**  Is  used  to  avoid  confusion  with  celling  value  notations.^ 

An  ataospnerlc  concentration  of  not  wre  than  0.02  p.p.*.  or  personal 
protection  My  be  necessary  to  avoid  headache. 

Tnis  8-hour  tiM  weighted  average  Is  for  resplrable  dust  as  Masured  by  a 
vertlcle  elutrlator  cotton  dost  saap ler  or  equivalent  Instniaent.  This  tiM 
weighted  average  applies  to  the  cotton  waste  processing  operations  of  waste 
recycling  (sorting,  blending,  cleaning,  and  wlllowing)  and  garnettlng. 

Substances  that  are  In  Table  Z-4  In  this  proposal. 


.;> 

■■■■           ■    ■•     ■  .-."vH 

IfBLtl'i 

1 

■        ■'      ■ 

AccepUble  aaxlaua  peak  above  the 
acceptance  celling  concentration  for  an  8- 

.     Nittrlal 

'  ''    '*:?■  ■  -  ■      ■ 

B-Hour  tfac  wtlghted 

Acceptable  celling 

ho«r  shift 

1 

■      ■     ,V'^ -f  ■ 

average 

concentration 

E 

f 

Concentration                          Maxlaua  duration 

KNZIIIC  (Z37.40.1f6f) 

10  p.p.a. 

2S  p.p.a. 

SO  p.p.a.                                   10  ainutes 

i 

ftCmLIUN  AMO  BCmillM 

1 

\ 

COMPOUNDS  (Z37.29-1970)* 

2  Mf/M^ 

Sug/M^ 

2S  ug/N^                                   30  ainutes 

I 

CAMIUH  PUNt  (Z)7.S-1970) 

0.1  ■g/M^ 

0.3  ag/M^ 

CMWUN  OUST  (Z37.S-1 970) 

0.2  ag/M^ 

0.6ag/H^ 

i 

CMMN  OlSUinOC  (Z37.3-1966)* 

20  p.p.i. 

30  p.p.a. 

100  p^p.a.                                30  ainuus 

1 

CARION  TETRACHLOIIIOC  (Z37.17- 

ifi)!* 

10  p.p.*. 

25  p.p.B. 

f 

200  p.p.a.                                S  ainutes  In  aiy             ^ 

4  Iwurft 

1 

CNMHIC  ACIO  ANO  CHRONATES 

-    .         . 

(237.7-1971)* 

; ~ 

1  ag W 

■    /  .                          .                           _  -.    . 

F 

'     CTHYLOK  OltMMOC  (Z37.31> 

1 

1970) 

20  p.p.*. 

30  p.p.B. 

M  p.p.a.                                   S  ainutes 

^ 

CTNYLENC  OICMLORIOC  (Z37.Z1 

■ 

1 

1909)* 

10  p.p.a. 

100  p.p.a. 

200  p.p.a.                                  S  ainutes  In  aiy 

m. 

- 

3  Itours 

-  -                    ;  ■- 

'3 

■ 

*■ 

TABLE  Z-2 


J  »-• ;  • 


lUttrlal 


8-hour  tiM  weighted 
average 


Acceptable  celling 
concentration 


Acceptable  mxIwm  peak  above  the 
acceptance  celling  concentration  for  an  8- 
hour  shift 


Concentration 


HaxiMW  duration 


FORMALDEHYOe  (Z37J6-ig67)  3  p.p.B. 

HYDROGEN  FLUORIDE  (Z37.28- 

1969)*  3  p.p.a. 

HYDR36EN  SULHOE  (Z37.2-1966)* 


FLUORIDE  AS  OUST  (Z37.28-1969)    2.5  ag/M 
MERCURY  (Z37.8-1971)* 


METHYL  CHL0RIDE(Z37.18- 
1969)* 


100  p.p. 


METHYLENE  CHLORIDE  (Z37.23- 
1969)  500  p.p.a. 

ORGANO  (ALKYL)  MERCURY  (Z37.30- 


5  p.p.a. 


20  p.p.a. 


1969) 


0.01  ag/M 


0.1  ag/lOM 


200  p.p.a. 


1.000  p.p.a. 


0.04  ag/M 


10  p.p.a. 


50  p.p.a. 


300  p.p.a. 


2,000  p.p.a. 


30  ainutes 


10  a1  mites  once 
only  If  no  other 
aeasurable 
exposure  occurs 


5  ainutes  In  any 
2  hours 

S  ainutes  In  any 
2  hours 


I,: 
If 

§ 


I 


f 


TABLE  Z-2 


v:- •■  ■ ' .',  -■ 


Material 


8-hour  tiae  weighted 
average 


Acceptable  celling 
concentration 


Acceptable  mxIbim  peak  above  the 
•ccq)tance  celling  concentration  for  an  8- 
bour  shift 


r:'j  ■■Kj;.;r'-.*r^- 


■«5"'i 


Concentration 


NaxllMi  duration 


f 


t 

e 

z 
p 

g 

? 

.1 


STYREME  (Z37.1S-1966) 


100  p.p.M. 


TETRACNLOKOETHYLENE  (Z37.22-    100  p.p.*. 
1967)* 

YOLUCNE  (237.12-1967)*       200  p.p.a. 
TRICHLOROETHYLENE  (Z37.19- 
1967)*  100  p.p.a. 


200  p.p.*. 
200  p.p.a. 

300  p.p.a. 
200  p.p.a. 


600  p.p.a. 
300  p.p.a. 

SOO  p.p.a. 
300  p.p.a. 


5  ainutes  In  ar\y 

3  hours 
S  ainutes  In  any 

3  hours 

10  ainutes 

5  ainutes  In  »ny 
2  hours 


Substances  that  are  on  Table  2-4  In  this  proposal. 


f 


I 

9 


/  Vtk  S8.  Na  Ifli  i  TMMdhqR  )Me  7.  flBB  /  Roi^Mid 


TABLE  Z-3 


Substance 


H0pcf* 


Bf/H^ 


SILICA: 

CRYSTAL INE 


QUARTZ  (RESPIRABLE) 


250 


QUARTZ  (TOTAL) 

■  t  . 

XSIO2+5 

CRISTOBALITE*:  Use  1/2  the 
value  calculated  from  the 
count  or  mass  formulae 
for  Quartz 

10  mg/M 
XS102+2 
30mg/M^ 
XSIO2+2 


3  m 


TRIOYMITE  :  Use  1/2  the  value 
calculated  from  the 
formulae  for  ouartz 


AMORPHOUS,  Including  natural 

* 
diatomaceous  earth 


2a 


80  mj/V? 
XS10-, 


SILICATES  (less  than  ]%  crystal- 
line silica): 
Mica* 

Soapstone 

* 
Talc  ( non-asbestos -fom) 


29 

20 

2^ 


/  VeK  SSr  Nbi  10»  /  Tlieadiiy^  lane  7,  nee  / 


TABLE  Z-3 


Substance 


Mppcf' 


less  then  S%  SIOj)  ^ 
For  Mre  then  SS  SIO2 


INERT  OR  NUISANCE  DUST: 
Resplrable  fraction 
Total  dust 


IS 
50 


h»/h' 


Talc  (fibrous).  \is€ 

-                             ■                • 

asbestos  Halt 

Treaollte  (see  tele. 

• 

fibrous) 

I 

Portland  ceaent 

50 

• 

GRAPHITE  (NATURAL)* 

IS 

■ 

rnAt    fMiCT    #..^»4^.^i^  «.»«*. 

4^». 

"..••- 

2.4  ng/ir 
or 

10  iw/M^ 
XS102+2 


15  119/N^ 


try= 


NOTE:    Conversion  fectors—mppcf  X  35.3  »  nllllon  particles  per  cubic 
»eter  «  particles  per  c.c.  ! 

Minions  of  particles  per  cubic  foot  of  air,  based  on  linplnger  samples 
counted  by  light  field  technlouesr. 

The  percentage  of  crystalline  silica  in  the  foriMfla  Is  the  amount 
determined  frow  alr-^borne  samples/ except  In  those  Instances  In  Mhlctv  other 
methods  have  been  shown  to  be  applicable.    • 


'soth  concentration  and  percent  quartz  for  the  application  of  this  Unit  are 
to  be  determined  fron  the  fraction  passing  a  size  selector  with  the  folloirfng 
characteristics:  •        *•• 

'^Containing  lesis  than  It  ouartz;  if  IX  quartz,  est  outrtz  llatt. 


Aerodynanlc  diameter  (unit 
density  sphere) 


Percent  passing  selector 


2 
2.5 
3.5 

5.0 
10 


90 
75 
SO 
25 
Q 


The  measurements  under  this  note  refer  to  the  use  of  an  AEC  Instrumeiit.    The 
resplrable  fraction  of  coal  dust  is  determined  with  a  HRE;  the  figure  corres- 
ponding to  that  of  2.4  Mg/M3  in  the  t«ble  for  coal  dust  is  4.5  Ng/H^. 


*  Substances  that  are  in  Table  Z-4  in  this  proposal. 


UMI 


TABLE  7-4.  AM  SubsUnces  Considered  by  OSHA  for  Proposed  Revision  or  Addition  of  LiMits' 


H.S. 

NO./  CHEMICAL  NAME 


1001  ACETALOEHYDE 

1002  ACETIC  ACID 

1003  ACETIC  ANHYDRIDE 

1004  ACETONE** 

1005  ACETONITRILE^        *  ^ 

1006  ACETYLSALICYLIC  ACID  (ASPIRIN^ 

1007  ACROLEIN  "  f.  X':\ 

1008  ACRYLAHIDE 

1009  ACRYLIC  ACID 

1010  AUYL  ALCOHOL 

1011  AUYL  CHLORIDE 

1012  ALLYL  GLYCIDYL  ETHER  (AGE) 

1013  AUYL  PROPYL  DISULFIDE 

1014  ALPHA-ALUniNA 
.1015  ALUniNUN  (ALKYLS) 

1016  ALUHINUH  (NETAL) 

1017  ALUHINUH  (PYRO  PONDERS) 

1018  ALUHINUH  (SOLUBLE  SALTS) 

1019  ALUHINUH  (UELOING  FUHES) 

1020  AHITROU  (3-AHIN0-l,2.4-TRtAZ0LE} 


8-MWR  lUA 


SHORT-TERH  LIHIT* 


CEILING^ 


KCmS 


PPH 


n6/N3 


PPH 


H6/n3 


PPH 


SKIN 
NOTATION 


180 

100 

270 

ISO 

25 

10 

37 

15 

590 

2S0 

'  ••'- 

_„ 

34 

20 

/— 

-  i.. 

■It'' 

~'-- 

■■— ." 

— 

0.25 

Owl 

0.8 

0 

0.03 

r- 

■— 

,— 

30 

TO 

■— 

— 

5 

2 

10 

4 

3 

1 

6 

2 

22 

-5 : ' 

44 

10 

12 

2 

w 

3 

10 
2 

W 

,5  ;: 
2 
'5 
0.2 

,"  — 

•  -i- 

— 

■  — 

■  —  ■ 

— 

.  .  j_    ... 

- 

.■  — 

--  ■  -  ■ 

20 


YES 


YES 


YES 


11 


i 
f 


t 
? 
f 


t 


• 

2!i 


TABLE  Z-4.  All  SubsUnces  Considcrtd  by  OSHA  for  Proposed  Revision  or  Addition  of  Limits* 


8-HOUR  TUA 


H.S. 

NO./  CHERICAL  NAME 


m/n 


1021  AfWMIA 

1022.  AmONIUH  CHLORIDE  (FUME) 

1024  AMNMIUn  SULFAMTE  (AWWTE) 

1025  ANILINE 

1028  ASPHALT  FUHES^ 

1029  ATRAZINE 

1031  BARIUn  SULFATE 

1032  BENOKYL 

1033  BERYLLIUn  AND  BERYLLIUH  COMPOUNDS* 

1034  BISHUTH  TELLURIDE  (SE-OOPED) 

1035  BISMUTH  TELLURIDE  (UNOOPED) 

lose  BORATES,  TETRA,  SODIUM  (ANHYDROUS) 

1037  BORATES.  TETRA,  SODIUM  (DECAHYORATE) 

1038  BORATES,  TETRA,  SODIUM  (PENTAHYDRATE) 

1039  BORON  OXIDE 

■  f 

1040  BORON  TRIBROHIOE 

1041  BROfMCiL 
104^  BROMINE 

1043  BROMINE  PENTAFLUORIOE 


PPM 


SHORT-TERM  LIMIT* 


NQ/N3 


CEILING** 


MB/N3 


SKIN 
NOTATION 


18 

2S 

10 

— 

10 

__ 

8 

2 

a 

5 

— ■ 

5 

; 

10 

— 

W 

0.8 

IU0O2 

— 

s 

«. 

u> 

•— 

1 

— 

5 

-^ 

1 

—  • 

10 

Ji.-- 

10 

1 

6.7 

0.1 

0.7 

0.1 

20 


YES 


OiOOS 
(30Min) 


O.02S    — 


10 


0.3 


W 


TABU  2-4.  All  Substances  Considered  by  OSHA  for  Proposed  Revision  or  Addition  of  Limits* 


.«  '^ 


8-HOUR  TUA 


H.S. 
NO./ 


CHcntCAL  nm 


^1044 

104S 
1*046 
1047 
1048 
1049 
1050 
105  i 
105^ 
1053 
1054 

loss 

1056 
1057 
1058 
1059 
1060 
1061 
1062 
1063 


BUTAN€ 

2-BUTANONE  (NEK) 

2-SUTOXY  ETHANOL 

N-6UTYL  ACETATE 

BUTYl  ACRYLATE 

SEC-8UTYL  ALCOHOL 

TERT-8UTYL  ALCOHOL 

N-BUTYL  ALCOHOL 

IMIUtYL  6LYCIDYL  ETHER 

N-aUTYL  LACTATE 

BUTYL  KRCAPTAN 

0-SEC-«UTYLPHEMOL 

P>TEKT-BUTYLTOLUENE 

CALClUn  CARBONATE 

CAtClUn  CYANAKIOE 

CAUlUn  HYDROXIDE 

CALCIUn  OXIDE 

CALCIUn  SILICATE.  TOTAL  OUST 

CALCIUn  SULFATE 

CAHPNOR  (SYNTHETIC) 


nG/H3 


PPH 


19Q0 

800 

S90 

200 

110 

is 

710 

IM 

ss 

10 

306 

MO 

300 

100 

•— 

— ' 

135 

2$ 

25 

5 

1.5 

0.5 

30 

5 

60 

10 

U) 

— 

0.5 

- 

$ 

— 

2 

— 

10 

•^. 

10 

_  • 

12 

2 

SHORT-TERU  LIMIT* 


HG/W3     PPH 


CEILING** 


nG/N3 


P9>* 


SKIN 
NOTATION 


950 


4S0 


300 

200 

ISO 
ISO 


—     YES 


ISO 


so 


YES 


YES 


UO 


18 


TABLE  Z-4.  All  Substances  Considered  by  OSHA  for  Proposed  Revision  or  Addition  of  Limits* 


'-\ 


m 

CO 

o 


CD 

rn 


H.S. 

NO./  CHEMICAL  NAME 


8-HOUR  TUA 


N6/n3 


PPH 


SHORT-TERH  LIHIT* 


n6/n3 


CEILING** 


NG/n3 


PPH 


SKIN 
NOTATION 


1064  CAPROLACT/W  (OUST) 
loss  CAPROLACTAH  (VAPOR) 

1066  CAPTAFOL  (DIFOLATAN) 

1067  CAPTAN 

1068  CARBOFURAN  (FURAOAN) 

1069  CARBON  DIOXIDE 

1070  CARBON  DISULFIDE^ 

1071  CARBON  MONOXIDE^ 

1072  CARBON  TETRABROHIDE 

1073  CARBON  TETRACHLORIDE'' 

1074  CARBONYL  FLUORIDE 

1075  CATECHOL  (PYROCATECHOL) 

1076  CELLULOSE 

1077  CESIUn  HYDROXIDE 

1078  CHLORINATED  CAHPHENE 

1079  CHLORINE** 

1080  CHLORINE  DIOXIDE 

1081  l-CHLORO-l-NITROPROPANE 

1082  2-€HLORO-6-TRICHLOR0nETHYL  PYRIDINE  (NITRAPYRIN) 


1 

— 

3 

— 

20 

S 

40 

10 

0.1 

- 

~ 

- 

5 

—  .  ■ 

- 

— 

0.1 

— 

— 

— 

9000 

5000 

54,000 

30,000 

3 

1 

30 

10 

40 

35 

—■ 

—  . 

1.4 

0-1 

4.0 

0.3 

~~ 

-^ 

12.6 

2 
(60  min) 

5 

2 

IS 

5 

20 

5 

.— 

— 

10 

— 

— 

— 

2 

~ 

:t 

— 

0.5 

— 

-1 

— 

— 

— 

1.45 

0.5 

0.3 

0.1 

0.9 

0.3 

10 

2 

— 

— 

10 

.  .-. 

20 

--- 

229 


YES 


200(NOT) 


YES 


TABLE  Z-4.  All  Substances  Considered  by  OSHA  for  Proposed  Revision  or  Addition 

of  Limits* 

1 

■      # 
■■».-.-  ■ 

8-HOUR  TUA 

SHORT-TERM  LIMIT* 

CEILING** 

SKIN 
NOTATION 

I 

H.S. 

NO./  CHEMICAL  NAME                               NG/M3     PPM 

NG/M3     PPM 

MG/M3 

PPM 

1083  CHLOROACETYL  CHLORIDE                           0.2      0.05 

—      _. 

— 

— . 

~   ,■  1084  O-CHL0R08ENZYLIDENE  NALONONITRILE                 —       _ 

—      __ 

0.4 

0.05 

YES 

';i085  CHLOROOIFLUOROMETHANE                        3S00     1000 

4375    1250 

— 

— 

1 

1086  CHLOROFORM^                                —      ~ 

9.78    2 

— 

— 

1 

■..LS 
■>■%  ■ 

(60min)(60nin) 

i 

. 

1087  CHLOROPENTAFLUOROETHANE                      6320     1000 

—     — .  . 

— 

— 

...  ' ' 

1088  CHLOROPRENE                                35       10 

—     — 

— 

~ 

YES 

1089  0-CHLOROSTYRENE                             285      50 

430     75 

— 

— 

t 

1090  0-CHLOROTOLUENE                             250      50 

375     75 

— 

— 

1091  CHLORPYRIFOS                                  0.2     — , 

0.6    — 

— 

— 

YES 

1 

1092  CHROMIC  ACID  AND  CHROMATEs'                      —       _ 

—     — 

0.1 

,— 

, 

1 

1093  CHROHIUn.  METAL                              0,5     » 

—     — 

— 

— - 

f 

• 

1094  CHROMYL  CHLORIDE                             0.15     0.02S 

—     — 

— 

— 

1095  CLOPIDOL(COYOEN)                             10      — 

20     - 

— 

— 

1 

- 

1096  COAL  DUST,  <  5X  QUARTZ.  RESPIRABLE  FRACTION         2 

1 

__     — 

— 

— 

1097  COAL  DUST.  >  5X  QUARTZ.  RESPIRABLE  QUARTZ  FRACTION    0.1 

—     — 

— 

■  — 

•1 

1098  COBALT  CARBONYL                              0.1     — 

-   '  -  ^ 

'— 

— 

1 

1099  COBALT  HYOROCARBONYL                          0.1     — 

—     — 

— 

~ 

? 

1100  COBALT.  METAL.  FUME.  OUST                       0.05    — 

-  —  .    — 

— 

— 

1 

j 

1101  COPPER  (FUME)*                              0.1     ^ 

I 

TABLE  Z-4.  All  Substances  Considered  by  OSHA  for  Proposed  Revision  or  Addition  of  Limits' 


H.S. 

NO./  CHEniCAL  NAME 


1K)2  CKAQ  HERBICIDE  (SeSQNC) 

1103  CRUFOnATE 

1104  CYAMWIOE  .   , 
1)0$  CYANOGEN 

HOtXYMOCCN  CHLORIDE 
1107  CYCtOHEXMNM. , 
not  CYC10N»AN0N6' 
llOf  CVCUMEXYLANINE 

1110  CYCLONITE 

1111  CYCLOPENTANE 

1112  CYHEXATIN 

1113  DOT* 

1114  OECABORMIE 

11 1«  0I>$EC-0CTYl4irrMAiATE 
nil  2.6-0I-TERT-BUTYL-P-CRE$0L 

1118  DIA2IN0N 

1119  DIBUTYL  PHOSPHATE 

1120  2-N^)IBUTYLAmN0ETHAN0L 

1121  1,1-0ICHL0R0-1-NITR0ETHANE 

1122  1.3-OICHL0RO-5.5-0IMETHYLHYOANT0IN 


B-MXJR  TWA 


H6/n3 


SHORT-TERM  LIHIT* 


m/io 


CEILING** 


HB/PQ 


PPH' 


SKIN 
NOTATION 


10 

— 

s 

— 

2 

-- 

20 

\p 

200 

SO 

M» 

25 

40 

10 

1.5 

— 

1720 

600 

S 

1 
0.3 

— 

0 

5 

—^ 

«1Q 

— 

0.1 

••^ 

5 

1 

14 

2 

10 

2 

0.2 

.« 

20 


I 

IT 


0.6 


0.3 


0.9 

10 


0.15 


10 


0.4    — 


YES 
YES 

YES 


YES 
YES 


YES 


YES 


>  .v^ 


TABLE  1-4.    All  SubsUnces  Considered  by  OSHA  for  Proposed  Revision  or  Addition  of  Limits* 


H.S. 

NO./  CHEMICAL  MAW 


e-HOUR  TUA 


SHORT-TERM  LIMIT* 


CEILIMG« 


MG/H3 


PPM 


MG/M3 


PPM 


MG/H3 


PPM 


SKIN 

NOTATION 


1123  OICHLOKMCETYLfNE 

1125  P-OICHLOROBENZENE 

1126  i,1-01CMLOROETHANE* 

1127  DipiLOROETHYL  ETHER 

1128  pIpHLOROMONOFLUOROMETHANE 

1129  i»3^1CHL0l»PR0PENE 

1130  2.2-oiCHL0fX)PR0PI0NIC  ACID 

1131  biCROTOPHOS  (BIORIN) 

1132  OICYCIOPENTAOIENE 

1133  DICYOjQPENTAOIENYL  IRON 

1134  OIETHANOUWHiE 

1135  DIETHYL  KETONE. 

1136  DIETHYL  PHTHAtATE 

1137  DIETHYiAMINE 

1138  DIETHYLENE  TRIAMINE 

1139  DI6LYCIDYL  ETHER  (OGE)*^ 

1140  01 I50BUTYL  KETONE^ 

1141  DIMETHYL  1.2'«IBR0MO-2.2-OICHLOROETHYL  PHOSPHATE 

1142  blMEtMYL  SUiJFATE 

■       •        ■ 

1 143  DIMETHYLINILINE 


4S0 

75 

400 

100 

-^aD:-: 

5 

40 

10 

5 

1 

6 

1 

0.25 

■—  . 

30 

5  . 

w 

~ 

15 

3 

705 

200 

5 

—  , 

30 

10 

4 

1 

0.5 

0.1 

150 

25 

3 

__ 

0.5 

0.1 

■t^' 

5  ^ 

0.4 


0.1 


665 


60 


110 


10 


YES 


YES 


YES 


75 


YES 


50 


10 


YES 
YES 
Y£S 


TABLE  Z-4.  All  Substances  Considered  by  OSHA  for  Proposed  Revision  or  Addition  of  Limits^ 


H.S. 

NO./  CHEniCAL  NAME 


8-HOUR  TWA 


SHORT-TERM  LIMIT* 


CEILIMG** 


m/ra 


PPH 


MG/fG 


PPM 


HG/M3- 


PPM 


SKIN 
NOTATION 


1144  OINITOLMIDE  (3,5-DINITRO-O-TOLUAMIOE) 

1145  OIOXANE  (OIETHYLENE  OIOXIOE) 

1146  DIOXATHION  (OELNAV) 

1147  OIPHENYLAMINE 

1148  DIPROPYL  KETONE 

1149  DIPROPYLENE  GLYCOL  METHYL  ETHER 

1150  OiqUAT 

1151  OISULFIRAM 

1152  OISULFOTON 

1153  OIURON 

1154  DIVINYL  BENZENE 

1155  EMERY 

1156  ENOOSULFAN 
USB  EPICHLORaHYDRIN 

1159  ETHANOIAMINE 

1160  ETHION  (NIALATE) 

1161  ETHYL  ACRYLATE 

1162  ETHYL  BENZENE 

1163  ETHYL  BROMIDE 

1164  ETHYL  ETHER 


5 

— 

— 

-^ 

90 

25 

— 

— 

0.2 

.••  — 

— 

— 

10 

—  ■ 

,— 

-^ 

235 

50 

— 

— 

600 

100 

900 

160 

0.5 

Z 

0.1 

— 

— 

— 

°  .„_ 

'__ 

__ 

10 

■— 

'  — ■ 

— 

50 

10 

10 

— 

— 

0.1 

— . 

— ' 

— 

8 

2 

— 

■— 

8 

3 

IS 

6 

0.4 

■ —. 

— 

^ 

20 

5 

TOO 

25 

435 

100 

545 

125 

890 

200 

1110 

250 

1200 

400 

1500 

500 

YES 

/ES 


YES 


YES 
YES 

YES 
YES 


'\' 


en 


« 


rvi- 


TABLE  Z-4.  All  Substances  Considered  by  OSHA  for  Proposed  Rev1si||^  or  Addition  of  LiMits** 


H.S. 

NO./  CHEMICAL  NAME 


1165  ETHYL  HERCAPTAN 

1166  ETHYL  SILICATE 

1167  ETHYLENE  CHLOROHYORIN 

1168  ETHYLENE  OICHLORIOE  (1.2-OICHLOROETHANE)' 

1 169  ETHYLENE  GLYCOL 

1170  ETHYLENE  GLYCOL  DINITRATE*' 

1171  ETHYLIOENE  NORBORNENE 

1172  N-ETHYLMORPHOLINE 

1173  FENAHIPHOS 

1174  FENSULFOTHION  (OASANIT) 

1175  FENTHION 

1176  FERBAH 

1177  FERROVANAOIUn  DUST 

1178  FIBROUS  GLASS  DUST^ 

1179  FLUORINE  ^ 

1180  FLUOROTRICHLOROMETHANE 

1181  FONOFOS 

1182  FORHAHIDE 

1183  FURFURAL 


8-HOUR  TMA 


N6/n3 


1 
85 


PPB 


0.5 
10 


23 

5 

0.1 

— 

0.1 

— 

0.2 

— 

10 

,    -r 

1 

~ 

S 

.— 

2 

1 

0.1 

2^ 

30 

20 

8 

2 

SHORT-TERM  LIWT* 


CEILING** 


NG/n3 


PPH 


nG/N3 


PPH 


SKIN 
NOTATION 


TES 


125 


50 


0.1    — 
(20  nin) 
Or     _ 


YES 

YES 
YES 

YES 


5600 


1000 


45 


30 


YES 


YES 


1 
t 
% 

Q. 

o 


TABLE  Z-4.  All  Substances  Considered  by  OSHA  for  Proposed  Revision  or  Addition  of  Limits* 


8-HOUR  TIM 


SHORT-TERM  LiniT* 


CEILIMG** 


H.S. 

NO./  CHEMICAL  NAME 


nG/R3 


PPM 


MG/M3 


PPM 


H6/N3 


SKIN 
NOTATION 


S. 

s 

s. 

90 

a 

SB 
O 


< 

is 

z 

o 

■s 


■» 

«< 


n 

s 


o 
•o 
:o 

«> 
-« 

•S3 

:»* 

en 


1184  FURFURYL  ALCOHOL 

1185  GASOLINE 

1186  GERMANIUM  TETRAHYORIOE 

1187  GLUTARALOEHYDE 

1188  GLYCERIN  (MIST) 

1189  GLYCIOOL  (2.3-EP0XY-1-PR0PAN0L) 

1190  GRAIN  OUST  (OAT.  IMEAT,  BARLEY) 

1191  GRAPHITE.  NATURAL.  RESPIRABLE 
1191 A  GRAPHITE,  SYNTHETIC 

1192  GYPSUM,  TOTAL  DUST 

1194  N-HEPTANE 

1195  HEXACHLOROBUTADIENE 

1196  HEXACHLOROCYCLOPENTADIENE 

1197  HEXACHLOROETHANE^ 

1198  HEXAFLUOROACETONE 

1200  N-HEXANE 

1201  HEXANE  ISOMERS 

1202  2-HEXANONE 

1203  HEXONE  (METHYL  ISOBUTYL  KETONE) 

1204  HEXYLENE  GLYCOL 


40 

10 

60 

15 

900 

300 

1500 

500 

0.6 

0.2 

— 

— 

10 

75 

4 

2.5 
10 

25 

: 

— 

-— 

— 

■  — 

10 

1600 

400 

2000 

500 

0.24 

0.02 

— 

— 

0.1 

0.01 

— 

— 

10 

1 

— 

— 

0.7 

0.1 

— 

~ 

180 

50 

— 

— 

1800 

500 

3600 

1000 

20 

5 

— 

— 

205 

SO 

300 

75 

YES 


0.8 


0.2 


YES 

YES 
YES 


\& 


25 


to 


TABLE  Z>4.  All  Substances  Considered  by  OSHA  for  Proposed  Revision  or  Addition  of  Limits^ 


M.S. 

NO./  CHEHICAL  NAME 


1205  HYDRAZINE 

1206  HYDROGEN  BROHIDE 

1207  HYDROGEN  CYANIDE 

1208  HYDROGEN  FLUORIDE 

1209  HYDROGEN  SULFIDE^* 

1210  HYDROGENATED  TERPHENYLS 

1211  2-HYDROXYPROPYL  ACRYUWE 

1212  INDENE 

1213  INDIUn  ft  COnPOUNOS 

1214  IODOFORM 

1215  IRON  OXIDE  (DUST  AND  FUME) 

1216  IRON  PENTACARBONYL 

1217  IRON  SALTS  (SOLlffiLE) 

1218  ISOAMYL  ALCOHOL 

1219  ISOBUTYL  ALCOHOL 

1220  ISOOCTYL  ALCOHOL 

1221  ISOPHORONE** 

1222  ISOPHORONE  DIISOCYANATE^ 


8-HOUR  TUA 


SHORT-TERM  LIMIT* 


CEILING** 


MG/M3 


PPM 


MG/H3 


PPM 


NG/K3 


PPM 


0.1 


0.1 


— 

3 

14 

10 

5 

0.5 

3 

0,5 

45 

10 

0.1 

— 

10 

0.6 

5 

— 

0.8 
1 

360 

0.1 

100 

150 

50 

270 

50 

23 

4 

__ 

0.005 

10       ,3 
5        4.7 

(lOniin)  (lOnin) 


21 


15 


1.6 


0.2 


450 


125 


SKIN 
NOTATION 


YES 


YES 


YES 


YES 


0.02 
(10  min) 


TABLE  Z>4.  All  Substances  Considered  by  OSHA  for  Proposed  Revision  or  Addition  of  Limits^ 


8-MOUR  im 


M.S. 

NO./  CHEMICAL  NAK 


nG/N3 


pvn 


SHORT-TEW  LIMIT* 


HG/fQ 


CEILING** 


NG/n3 


SKIN 
NOTATION 


I 


1223  2-ISOPROPOXYETHANOL 

1224  ISOPROPYL  ACETATE 

1225  ISOPROPYL  ALCOHOL 

1226  ISOPROPYL  ETHER* 

1227  ISOPROPYL  GLYCIOYL  ETHER 

1228  ISOPROPYLAHINE 

1229  N-ISOPROPYLANILINE 

1230  KAOLIN,  TOTAL  DUST 

1231  KETENE 

1232  LIMESTONE .  TOTAL  OUST 

1233  meNESITE.  TOTAL  OUST 

1234  MGNESIUn  OXIDE  FUME 

1235  MALATHION 
1236A  MANGANESE.  FUME 

1237  MANGANESE  CYCLOPENTAOIENYL  TRICARBONYL 

1238  fMNGANESE  TETROXIOE 

1239  MARBLE,  TOTAL  DUST 

1240  MERCURY  (ARYL  AND  INORGANIC  COMPOUNDS)' 

1241  MERCURY  (VAPOR) 

1242  MERCURY,  (ORGANO)  ALKYL  COMPOUNDS 


105 

25 

— 

— 

950 

250 

1185 

310 

980 

400 

1225 

500 

2100 

500 

— 

— 

240 

50 

360 

75 

12 

5 

24 

1P 

10 

2 

— 

— 

10 

~ 

—  ■ 

— 

0.9 

0.5 

3 

1 

10 

— 

— 

~ 

10 

— 

— 

— 

10 

— 

r- 

T- 

10 

— 

— 



1 

— 

3 

« 

0.1 

1 

10 

— 

— 

~ 

— r 

— 

— 

0.05 

~~ 

— 

— 

0.01 

.* 

0.03 

_ 

YES 


1.5 


YES 


YES 


0.1 


YES 
YES 


< 

en 

w 

Z 

o 


s 


H 

e 
a 
ce 

O. 

CD 


a 


? 

o 

a. 

5* 

09 


M 


■r^'^ 


TABLE  Z-4.  All  Substances  Coosidered  by  OSHA  for  Proposed  Revision  or  Addition  of  Limits' 


H.S. 

NO./  CHEMICAL  MAKE 


1243  NESITYL  OXIOE 

1244  METHACRYLIC  ACIO 

1245  HETHOHYL  (LANNATE) 
124«  HETNOXYCHLOR 

1247  4-METHOXYPHENOL 

1248  HETHYL  2-CYANOACRYLATE 

1249  METHYL  ACETATE 

1250  NETliYL  ACETYLENE/PROPAOIENE  MIXTURE 

1251  METHYL  ACRYLONITRILE 

1252  METHYL  ALCOHOL 

1253  METHYL  BROMIDE 

1254  METHYL  CHLORIDE 

1255  METHYL  CHLOROFORM  (1.1.1-TRICHLOROETHANE) 
125«  METHYL  OEMETON 

1257  METHYL  ETHYL  KETONE  PEROXIDE 

1258  METHYL  FORMATE 

1259  METHYL  IODIDE 

1260  METHYL  ISOAMYL  KETONE 

1261  METHYL  IS06UTYL  CARBINOL 

1262  METHYL  ISOPROPYL  KETONE 


8-HOUR  TUA 


SHORT-TERM  LIMIT* 


CEILING** 


MG/N3 


PPM 


MG/M3 


PPM 


MG/M3 


SKIN 
PPM    NOTATION 


60 

15 

100 

25 

70 

20  . 

— 

— 

2.5 

" 

- 

— 

10 

- 

- 

- 

S 

— 

— 

— 

8 

2 

16 

4 

810 

200 

760 

250 

1800 

1000 

2250 

1250 

3 

1 

— 

— 

260 

200 

310 

250 

20 

5 

— 

— 

10S 

50 

205 

100 

1900 

350 

2450 

450 

0.5 

— 

- 

- 

— 

— 

-  ~ 

— 

2S0 

100 

375 

ISO 

10 

2 

— 

^ 

240 

50 

— 

— 

100 

25 

165 

40 

705 

200 

V 

— 

YES 
YES 
YES 


1.5 


0.2 


YES 


YES 


YES 


M 


I 

9 


TABLE  Z-4.  All  SubsUnces  Considered  by  OSHA  for  Proposed  Revision  or  Addition  of  Limits^ 

P 


N.S. 

NO./  CHEMICAL  NAME 


1263  METHYL  NERCAPTAN 
12(4  METHYL  H^mtl  KETONE* 

1265  METHYL  PARATHION^ 

1266  METHYL  SILICATE 

1267  ^J>HMCTHYL  STYRENE 

1268  METHYLCYCLOHEXANE 

1269  METHYLCYCLOHEXANOL 

1270  0>METHYLCYCIOHEXANON€ 

1271  METHYLCYCLOPENTADIENYL  MN  TRICAR80NYL 

1272  METHYLENE  BIS  (4-CYCLOHEXYLISOCYANATE) 

1273  4.4 '-METHYLENE  BIS(2-CHL0R0ANILINE) 
1275  METRIBUZIN 

1276IIICA 

1277  HINERAL  MOOL  FIBER 

1278  MOLYBOBMM  (INSOLUBLE  COMPOUNDS) 

1279  MQNOCROTOPHOS  (AZOORIN) 

1280  HONOMETHYL  ANILINE 

1281  MORPHOLME 

1282  NAPHTHALENE 

1283  NICKEL  (SOLUBLE  COMPOUNDS) 


8-HOUR  TM 


H6/M3 


PPM 


SHORT-TERM  LIMIT* 


MG/M3 


CEILING** 


MG/M3 


PPM 


SKIN 
NOTATION 


1 

0.5 

— 

— 

465 

100 

— 

— 

0.2 

— 

— 

— 

6 

1 

■  ,  — 

— 

240 

50 

4«5 

100 

1600 

400 

— 

— 

23S 

50 

— 

— 

230 

50 

345 

75 

0.2 

— 

— 

— 

0,22 

5 

3 

0.02 

—  • 

— 

10 
10 
0.25 

— 

— 

•  — 

2 

0.5 

— 

— 

70 

20 

105 

30 

SO 

K) 

75 

15 

0.1 

... 

». 

_ 

YES 


0.11 


0.01 


YES 
YES 

YES 


YES 
YES 


7 


t 

P 

p 

s 


m 


ce 


o 
•a 
o 

(B 
A 

D. 

» 

B 

8 


19 

s 


TABLE  Z-4.  All  Substances  Considered  by  OSHA  for  Proposed  Revision  or  Ad0tion  of  LWts* 


<'■•; 


H.S. 

NO./  CHEMICAL  NAME 


1284  NICKEL  CAR80NYL 

1286  HHRIC  ACID 

1287  P^ITROANILINE 

1288  P-NlTflOCHLORQBEIIZOlE' 

1289  NITROGEN  OnnlDE'^ 

1290  NITROGLYCERIN^ 


1291  2-NITRQraOPANE 

1292  NITROTOLUENE 

1293  NOI^ME 

1294  NUISANCE  PARTICULATES.  TOTAL  OUST 

1295  OCTACtkoRDNAPHTHALENE 

1296  OCTANE     v 

1297  OIL  MST  tNJRBIAL) 

1298  OSHIUn  TETROXIOE 

1299  OXALIC  ACID 

1300  OXYGEN  OIFLUORIOE 

1301  OZONE 

1302  PARAFFIN  WAX  FUNE 

1303  PARAQUAT.  RESMMBil  OilST 


8^410UR  TUA 


SHORT-TERM  LIMIT* 


CEILING** 


MG/M3 


PPM 


MG/M3 


PPM 


N6/N3 


0.007 

5 

3 

1\ 


0.001 
2 


10 


■■     }.r  ■■ 

.-^'     ; 

1.8       -r 

— 

•  f 

[^' 

0.1         - 

.     -t 

.  4  .■ 

(20  Bin) 

.^' 

10   . 

.       X       . 

.•i»  ' 

w 

2 

.."*  • 

105^ 

200 

*"«*^'  ' 

» 

'■  .— •■■ 

-r   ■ 

■/^vi  ■  • 

''    • 

0.3        ^ 

.-if  .' 

lilsO 

300 

1800           375 

-r 

::f^^-. 

■•-  '•    "    *■ 

ilO            -- 

9.002 

O.0002 

O.O06     o.oooi ; 

■  :^  ■ 

— 

•    -2-          ■*^-   ■. 

;.'-■■ 

—  ■ 

•■   ■■    1. '".  J 

I  p.} 

0.1 

0.6         o:.3 

PPM 


SKIN 
NOTATION 


t).05 


YES 
YES 

YES 
YES 


YES 


YES 


t 


,>-' 


TABLE  Z-^t.    All  Subsunces  Considered  by  OSHA  for  Proposed  Revision  or  Addition  of  Llniits* 


H.S. 

NO./  CHEMICAL  NAME 


8-HOUR  TWA 


SHORT-TERH  LIBIT* 


MG/M3 


PPM 


HG/M3 


PPM 


CEILING** 


Ne/M3 


PPM 


SKIN 

NOTATION 


1304  PENTABORANE 

1305  PENTAERYTHRITOL,  TOTAL  DUST 

1306  PENTANE 

1307  2-PEHTANONE  (METHYL  PROPYL  KETONE) 

1308  PERCHLOROETHYLENE 

1309  PERCHLORYL  FLUORIDE 

1310  PERLITE 

1312  PETROLEUM  DISTILLATES  (NAPHTHA) 

1313  PHENOTHIAZINE 

1314  PHENYL  ETHER  (VAPOR)® 

1315  PHENYL  GLYCIDYL  ETHER 

1316  PHENYL  MERCAPTAN 

1317  PHENYLHYORAZINE 

1318  PHENYLPHOSPHINE 

1319  PHORATt  (THIMET) 

1320  PHOSDRIN  (HEVINPHOS) 

1321  PHOSPHINE 

1322  PHOSPHORIC  ACID 

1323  PHOSPHORUS  OXYCHLORIOE 

1324  PHOSPHORUS  PENTASULFIOE 


0.01 

0.005 

0.03 

0.01 

10 

— 

««*' 

— 

1800 

600 

22S0 

750 

700 

200 

87S 

250 

340 

50 

,1340 

200 

14 

3 

28 

6 

10 

— 

— . 

•  — . 

1600 

400 

— 

— 

S 

,  —   • 

— 

— 

7 

1 

—  ■  ■ 

— 

6 

1 

— 

—  - 

2 

0.5 

— 

.  — 

20 

5 

45 

10 

~ 

— 

— 

-^  ■ 

o.os 

— 

0.2 

— 

0.1 

0.01 

0.3 

0.03 

0.4 

0.3 

1 

1 

1 

—..  . 

3 

— 

0.6 

0.1 

3 

0.5 

1 

__ 

3 

_^ 

YES 


0.25 


0.05 


YES 

YES 
YES 


TABLE  Z-4.  All  Substances  Considered  by  OSHA  for  Proposed  Revision  or  Addition  of  Limits* 


H.S. 

NO./  CHEMICAL  NAME 


1325  PHOSPHORUS  TRICHLORIDE 

1326  PHTHALIC  ANHYDRIDE 

1327  N-PHTHALWINITRILE 

1328  PICLORAH 

1329  PICRIC  ACID 

1330  PIPERAZIME  01  HYDROCHLORIDE 

1331  PLASTER  OF  PARIS,  TOTAL  DUST  . 

1332  PLATINUM,  METAL 

1333  PORTLAND  CEMENT 

1334  POTASSIUM  HYDROXIDE 

1335  PR0PAR6YL  ALCOHOL 

1336  PROPIONIC  ACID 

1337  PROPOXUR  (BAYGON) 

1338  N-PROPYL  ACETATE 
J339  PROPYL  ALCOHOL 

1340  N-PROPYL  NITRAT€ 

1341  PROPYLENE  DICHLORIDE 

1342  PROPYLENE  GLYCOL  OINITRATE 

1343  PROPYLENE  GLYCOL  MONOMETHYL  ETHER 

1344  PROPYLENE  OXIOE 


'4kr 


8-HOUR  TWA 


SHORT-TERM  LIMIT* 


CEILING** 


MG/M3 


PPM 


N6/N3 


PPM 


N6/N3 


PPM 


SKIN 
NOTATION 


1.5 

0.2 

3 

0 

6 

1 

at- 

S 

— 

~    ■ 

10 

— 

20 

0.1 
5 

10 

1 

10 

— 

0.3 

-L 

-  —  ■ 

■—  ■ 

— 

— 

— 

-^ 

2 

1 

-_ 

-_i 

30 

10 

4S 

15 

0.5 

— 

— 

— 

840 

200 

1050 

250 

500 

200 

625 

250 

105 

25 

170 

40 

350 

75 

510 

110 

0.3 

0.05 

■  -^  • 

— 

360 

100 

540 

ISO 

50 

20 

_ 

__ 

0.5 


YES 


YES 


YES 


YES 


t 


I 

a 


TABLE  Z-4.  All  Substances  Considered  by  OSHA  for  Proposed  Revision  or  Addition  of  Limits' 


8-HOUR  TWA 


H.S.. 

NO./  CNENICAL  NAME 


m/m 


PPH 


SHORT-TERM  LIHIT* 


HG/H3     PPH 


CEILING" 


m/VQ 


PPH 


SKIN 
NOTATION 


t 
i 


t 

y 

o 


IS 


1346  RESORCINOL 

1347  RHODIUH  (METAL  FUHE  &  INSOLUBLE  COMPOUNDS )^ 

1348  RHODIUM  (SOLUBLE  SALTS )^ 

1349  RONNEL 

1350  ROSIN  CORE  SOLDER  PYROLYSIS  PRODUCT  (AS  HCHO) 

1351  ROUGE,  TOTAL  OUST 

1352  SILICA,  AMORPHOUS.  DIATOMACEOUS  EARTH 

1353  SILICA.  AMORPHOUS.  PRECIPITATED  OR  GEL 

1354  SILICA.  CRYSTALLINE  -  CRISTOBALITE 

1355  SILICA.  CRYSTALLINE  QUARTZ.  RESPIRABLE 

1356  SILICA.  CRYSTALLINE  TRIDYMITE 

1357  SILICA.  CRYSTALLINE  TRIPOLI  (AS  QUARTZ  DUST) 

1358  SILICA.  FUSED 

1359  SILICON 

1360  SILICON  CARBIDE 

1361  SILICON  TETRAHYORIDE 

1362  SILVER  (METAL  OUST  AND  FUME)^ 

1363  SOAPSTONE,  TOTAL  DUST 
1363A  SOAPSTONE,  RESPIRABLE  OUST 

1364  SODIUM  AZIOE 

1365  SODIUM  BISULFITE 


45 

0.1 

0.001 
10 

0.1 
10 

6 

6 

0.05 

0.1 

0.05 

0.1 

0.1 
10 
10 

7 
0.01 

6 

3 


10 


90 


20 


0.3 


0.1 


f 


a. 
I 


TABLE  2-4.  All  Substances  Considered  by  OSHA  for  Proposed  Revision  or  Addition  of  Limits* 


H.S. 

NO./  CHEMICAL  NAK 


8-HOUR  TWA 


SHORT-TERM  LIMIT* 


CEILING** 


MG/M3 


PPM 


nG/N3 


PPM 


m/m 


PPM 


SKIN 
NOTATION 


1366  SODIUM  FLUOROACETATE 

1367  SODIUM  HYDROXIDE 

1368  SODIUM  METABISULFITE 

1369  STARCH,  TOTAL  DUST 

1371  STODDARD  SOLVENT 

1372  STYRENE  (PHENYLETHYLENE)^ 

1373  SUBTILISINS  (PROTEOLITIC  ENZYMES) 

1374  S4JCR0SE.  TOTAL  DUST 

1375  SULFUR  DIOXIDE 

1376  SULFUR  MONOCHLORIOE 

1377  SULFUR  PENTAFLUORIDE 

1378  SULFUR  TETRAFLUORIDE 

1379  SULFURYL  FLUORIDE 

1380  SULPROFOS 

1381  TALC  (NON-ASBESTIFORM) 

1382  TANTALUM  (METAL  AND  OXIDE  DUSTS) 

1383  TEMEPHOS 

1384  TERPHENYLS 

1385  1,1,2,2-TETRACHLOROETHANE 

1386  TETRAETHYL  LEAD* 

1387  TETRAHYDROFURAN 

1388  TETRAME1HYL  LEAO^ 


0.05 


5 

— 

10 

— 

525 

100 

215 

50 

10 

_ 

.  5 

2 

20 

,  1 

5 

1 
2 

— 

5 

~ 

10 

— 

7 

1 

0.075 

~ 

S90 

200 

0.075 

__ 

0.15   — 


425 


10 


40 


10 


100 


10 


735     250 


0.00006   — 


6 

1 

0.1 

0.01 

0.4 

0.1 

0.5 


YES 


YES 
YES 

YES 


» 
S" 

r 


^ 


1 

o. 
ST 

CD 


TABLE  Z-4.  All  Substances  Considered  by  OSHA  for  Proposed  Revision  or  Addition  of  Limits* 


8-HOUR  TUA 


SHORT-TERH  LIMIT* 


CEILING** 


H.S. 
NO./ 


CHEMICAL  NAME 


HG/fO 


PPH 


NG/n3 


ppn 


nG/N3 


PPH 


SKIN 
NOTATION 


I 


< 
en 

z 

O 


8 


H 

c 
n 

CB 

Qu 
Q) 

«< 

*&* 

9 
CO 


1389  TETRASOOIUn  PYROPHOSPHATE 

1391  4,4'-THI0BIS  (6-TERT-8UTYL-H-CRES0L) 

1392  THIOGLYCOLIC  ACIO 

1393  THIONYL  CHLORIDE 

1394  TIN  (ORGANIC  CdHPOUNDS) 

1395  TIN  OXIDE 

1396  TITANIUn  DIOXIDE 

1397  TOLUENE 

1398  TOLUENE  2,4-OIISOCYANATE 

1399  0-TOLUIDINE 
140Q  P-TOLUIDINE 

1401  n-TOLUIDINE 

1402  TRIBUTYL  PHOSPHATE 

1403  1,1.2-TRICHLORO-1.2,2-TRIFLUOROETHANE 

1404  TRICHLOROACETIC  ACIO 

1405  1,2.4-TRICHLOROBENZENE 

d 

1406  TRICHLOROETHYLENE 

1407  1,2,3-TRICHLOROPROPANE 
T408  TRIETHYLAMINE 

1409  TRIMELLITIC  ANHYDRIDE 

1410  TRIHETHYL  PHOSPHITE 


3 

4 

1 

.— 

~ 

0.1 
2 

— 

— 

— 

10 

# 

_ 

— 

37S 

100 

560 

ISO 

0.04 

0.005 

0.15 

0.02 

9 

2 

— 

— 

9 

2 

'.  — 

.  — 

9 

2 

— 

— 

2.5 

0.2 

— 

—  ■ 

7600 

1000 

9500 

1250 

7 

1 

— 

— 

__ 

25 

__ 

__ 

60 

10 

;— 

,— 

40 

10 

60 

15 

0.04 

0.005 

— 

— 

10 

2 

— . 

_ 

40 


YES 


YES 


YES 
YES 
YES 


YES 


o 

O 

09 

a 
» 

CB 


'  fr--  -■'.:--.  ■.■ 

'  ''   ■         ,  * 

"__.*'^'- ".-:.■.  '  ■.,'■■■■■:  ;  .  - 

TABLE  Z-4.  All  Substances 

Considered  by  OSHA  for  Proposed  Revision  or 

Addition  of  Limits* 

- 

1 

H.S. 

NO./  CHEMICAL  NAME 

8-HOUR  THA     SHORT-TERM  LIMIT*       CEILING** 

SKIN 
NOTATION 

. 

MG/R3 

PPM     MG/N3 

PPM     MG/H3     PPM 

1411  TRIMETHYLAMINE 

24 

10       36 

15       —       — 

1 

■■iV* 

1412  TRIMETHYLBENZENE 

125 

25       — 

__       —       — 

» 

1413  2,4,6-TRINITROTOLUENE  (TNT) 

0.5 

_       —  - 

■  __  '   ^  —   ■     — i  ■ 

YES 

1 

1414  TRIORTHOCRESYL  PHOSPHATE 

0.1 

—       — 

—       —       — 

YES 

:l 

1415  TRIPHENYL  AMINE 

5 

—  ■      —  . 

—     —       — 

t 

1416  TUNGSTEN  &  COMPOUNDS  (INSOLUBLE) 

5 

— .      10 

—       —  ■     — 

s 

1417  TUMiSTEN  &  COMPOUNDS  (SOLUBLE) 

1 

-       3 

-T-                  —        .         '• 

? 

1418  URANIUM  (INSOLUBLE  COMPOUNDS) 

0.2 

—       0.6 

4-.                     ^^ 

8 

1419  URANIUM  (SOLUBLE  COMPOUNDS) 

1420  N-VALERALOEHYDE 

0.05 
175 

SO       - 

—          ■    . — 

. 

1421  VANADIUM  (V205.  DUST)** 

0.05 

—       — . 

—     ■             

1422  VANADIUM  (y205,  FUME)'' 

0.05 

—       ~ 

—    ■              —"                  ~~ 

<M 

1423  VEGETABLE  OIL  MIST 

10 

—^       •— 

"^                  *"" 

1 

.•^ 

1424  VINYL  ACETATE 

30 

10       60 

20       —      — 

1 
1 

1 

1425  VINYL  BROMIDE 

20  . 

5       -* 

— _-      —       — 

\ 

^                         1 

1426  VINYL  CYCLOHEXENE  DIOXIDE 

1427  VINYL  TOLUENE* 

60 
480 

10       — 
100       — 

—     ■  —       — 

YES 

1428  VINYLIDENE  CHLORIDE 

20 

5       80 

20       _      - 

i 

1429  VM  ft  P  NAPHTHA 

1350 

300       - 

—       —       — 

! 

1430  MELDING  FUMES  (TOTAL  PARTICULATE) 

S 

—  ■      — 

mm.                                 ..„•—. 

1 

» 

1430a  WOOD  DUST.  HARD  WOOD 

1 

' 

». 

TABLE  Z-4.  All  SubsUnces  Considered  by  OSHA  for  Proposed  Revision  or  Addition  of  Limits* 


8-NOUR  TUA 


H.S. 

NO./  CHEMICAL  NAME 


nc/ns 


PPH 


SHORT-TERH  LIMIT* 
? 

NG/n3     PPM 


CEILIMG** 


MG/M3 


PPM 


SKIN 
NOTATION 


1430b  WOOD  OUST.  SOFT  UOOO 

143)  XYLENE  (O.M.P-ISOMERS) 

1432  M-XYLENE-ALPHA.ALPMA* -DIAMINE 

1433  XYLIOINE 

1434  ZINC  STEAfMTE 

1435  ZINC  CHLORIDE  FUME 

1436  ZINC  CHROMATES  (CrVI)* 

1437  ZINC  OXIDE  (FUME) 

1438  ZINC  OXIDE.  TOTAL  DUST 

1439  ZIRCONIUM  COMPOUNDS 


S 
435 

10 
10 

1 


10 
5 


100 


10     — 
655     ISO 


0.1 


YES 
YES 


20 
2 

10 

10 


0.1 


All  proposed  limits  derive  from  the  1987-88  ACGIH  TLVs.  unless  otherwise  noted. 
^    Proposed  limit  is  based  on  1987-88  ACGIH  TLV  because  NIOSH  REL  for  this  substance  was  judged  to  be  essentially 

equivalent  to  the  TLV. 
^  Proposed  limit  is  based  both  on  1987-88  ACGIH  TLV  and  the  current  NIOSH  REL.  which  are  identical. 


Proposed  limit  is  based  on  NIOSH*  REL. 
Proposal  retains  existing  PEL. 


** 


Duration  is  15  minutes,  unless  otherwise  noted. 

Ceiling  is  a  peak  not  to  be  exceeded  at  any  time  during  the  working  day. 
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< 

w 

2 

o 


s 


H 

c 
n ' 

CD 

a. 
a 
««: 

c* 

9 


I 

Bi 

S. 

9 


s 


21300  Federal  Regigter  /  Vol.  53.  No.  109  /  Tuesday.  June  7.  1988  /  Proposed  Rules 


XL  AppeniiiGefl 

Note.— Tliese  appendices  will  not  appear 
in  the  Code  of  Federal  Regulations.  j 

Appendix  A— Sampling  and  Analytical 
Mediods 

The  sampling  and  analytical  methods 
for  the  substances  listed  in  Section  I-E 
of  this  preamble  are  categorized  into 
three  groups:  (1)  Fully  Validated 
Methods,  (2)  Other  Methods,  and  (3)  No 
Methods.  These  methods  are  indicated 
in  the  Table  in  this  Appendix.  The  first 
Table  details  fully  validated  methods, 
other  methods,  substances  for  which 
there  are  no  identified  methods,  and 
detection  limits.  The  second  Table 
identifies  the  most  recent  NIOSH 
Analytical  methods. 

A.  Fully  Validated  Methods 

Fully  Validated  methods  were 
developed  by  either  NIOSH  or  OSHA 
The  criteria  used  in  validating  these 


procedures  were  developed 
independendy  by  each  agency.  There 
are  some  differences  in  validation 
protocol,  but  in  general  similar  testing 
procedures  were  followed.  These 
methods  are  widely  accepted  by  the 
scientific  community. 

B.  Other  Methods 

Methods  in  this  category  have  not 
been  subjected  to  all  of  the  testing 
procedures  required  of  fully  validated 
methods.  Some  of  these  procedures  have 
been  tAen  directly  from  the  scientific 
hterature  and  may  not  have  been  used 
by  OSHA.  Some  are  methods  that  were 
validated  for  a  specific  analyte  and 
assumed  to  be  applicable  to  a  similar 
one. 

While  the  precision  and  accuracy  of 
these  methods  has  not  been  determined 
and  may  not  meet  the  OSHA  accuracy 
requirement  (-(-25%  at  the  95% 
confidence  level),  they  are  the  best 

Sampunq  AND  Analytical  Methods 


procedures  currently  available  at  this 
time.  Work  at  evaluating  these 
procedures  is  progressing. 

C.  No  Methods 

These  analytes  to  not  have  an 
adequate  sampling  method  available  at 
OSHA,  nor  has  an  appropriate  method 
been  found  in  the  available  scientific 
literature. 

D.  Detection  Limits 

The  values  listed  under  Detection 
Limits  are  the  lowest  air  concentrations 
that  can  be  monitored,  based  on 
recommended  sample  air  volumes. 
Detection  limits  for  the  OSHA  validated 
methods  are  determined  during  the 
evaluation.  Detection  limits  are  not 
routinely  determined  for  OSHA  in-house 
methods,  nor  were  they  determined  in 
die  validated  methods  of  the  NIOSH 
Standards  Completion  Program. 
Therefore,  the  detection  limits  listed  for 
these  methods  are  estimated. 


NumtMr  analyte 


1.  Acetahtehyde. 
^  Acetic  Add 


3.  Acetic  Antiydride- 

4.  Acetone 

5.  Aoelonitrfle-— .._. 


6.  AcetytsaCcylc  Add  (AapMi).. 

7.  AcreMn 

S.  Aciyl«nide„ 


9.  Aaylc  Adit--.- 
ia  A«yl  Ahxitwl.. 


11.  ASyl  CMorida 

12.  ASyl  Glyddyt  Ether  (AGE).. 

13.  Alyt  Propyl  OiwIIUe. 

14.  alptw^Uumina 

15.  Aluminum 
MatriAcKide- 

Pyro  \fntti^m% 

Welding  lumes 


SolutHe  Salts— 
Aftyls 


16.  AmHrole  (3-Ainino-1.2.4-Mh 
zole). 

17.  Ammonia. „ 

18.  Ammonium  CNoride  (fume) .. 

19.  Ammohium    PerHuuucta- 


20.      Ammonium      Sulfaraate 
(Ammate). 


21. 

22- ANTU  (atpOe^Uvhlhyl  Thio- 
urea). 
23. 


24.  AaphaR  (Petroleum)  Fumaa.. 

25.  Atazine 


2S.  AAiplKje  molliyl . 
27.  Barium  SuNala.-. 
2S.  Banomyi.. 


29.  BefyCum  A  cnmpounda 

30.  Biamulh     TeNuride     (Se- 


VaHdated  method 


OSHA  68- 


NIOSH3506_ 
NIOSH  1300. 
NIOSH  1606. 


OSHA  52.. 
bSHA21.. 
OSHA  28- 


NIOSH1402. 


NIOSH  1000.. 
NIOSH  S346. 


GRAVIMETRIC. 


QRAV&bvhouee. 


GRAVIMETRIC.. 


GRAVIMETRIC- 


NIOSH  2002. 

NIOSH  S276 

OSHAIO106 


GRAVIMETRC. 


OSHA  10125.- 


Other  method 


In^nuae*.. 


In-houae. 


In-houaa. 


In-twuae. 
In-houae . 


OSHA  58.. 
In-housa.- 


In-houae. 


In-houae. 
In-hbuae. 


No  method 


XXXX. 


XXXX- 


Oatlmit> 


0.58- 


6ppb. 


5  mg/M*  . 

as  I 

1| 


2)i0/M*.... 

^7ppb-.... 
1.3  ppb-.-. 

0.014  ppb- 
0.5  ppm 


Comments 


OL  based  on  240  Lair  VOL 
OL  baaed  on  lOOLiyrvoL 


DL  baaed  on  120  L  i*  vol. 


0.2  ppm 

O.tppm 

0.16  ppm 

0.02  mg/M*. 


0.1  mg/M*. 


0.004  mg/M*. 


1  ppm. — 

0.02  mg/M* 


0.02  mg/M*. 


0.05  ppm 

0.01  mg/M* 

0.0005  mg/M* 

0.008  mg/M 

0.05  mg/M*..-. 

0.014  mg/M*... 

0.02  mg/M* 

0.03  mg/M*-... 

004  |ig/M* 

0.02  mg/M* 


Same  aa  nuiianoe  pariiculala  TLV. 


DC  based  on  480  L  Mr  vol. 
Method   doea  not  dWerantiate   different 
lomiaofAL 


OL  baaed  on  60  L  air  vol 


OL  baaed  on  24  L  air  vol. 

Same  aa  nuiaance  particuiata  TLV. 


Same  as  nuisance  particuiata  TLV. 


OL  baaed  on  480  L  air  vol.. 


on  480  L  air  VOL 
on300LalrvoL 


OL  baaed  on  300  L  *  vol. 
Same  as  nuiaanoe  particuiala  TLV. 
OL  baaed  on  80  L  air  VOL 
OL  baaed  on  480  L  air  vol. 
OL  based  on  480  Lair  VOL 
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Samplmg  AND  ANM.VTICAL  METHOO&— Continued 


Number  anatyla 


Vaidated  method 


Other  meVMd 


No  maSiod 


Dal  bail' 


ConvMnts 


31.  Bismuth     TaMurida    (Un- 
doped). 

32.  Borates,    Telra.    Sodkan 
Salts. 

Anhydroua 


GRAVIMETRIC.. 


0.02  mg/M*. 


Same  as  nuisanca  partlculBla  TLV. 


Dacahydrala-. 

Pentaiqidrate 
33.3oron  Oadda. 
J4.  Boron  irwonMoa- 
35.  Bromacfl. .-.-..-.-.- 


In-houae. 


0.01  mg/M* 


GRAXriMETRIC.. 


bvhouae. 
In-houae. 


0.02  mg/sampla.. 
0.013  mg/M*...-.. 
0.1  mg/M* 


OL  based  on  480  L  air  vol.  Method  is  for 
total  Bonxt  and  does  not  diWarantiate 
UHieiani  rorms  oi  uoron. 


Same  as  nuisaive  parte  uiata  TLV. 
Baaed  ontotaiBraii5L*vol 
OL  baaed  on  so  L  air  vol. 


36.  Bromine. 

37.  Bromine  Pentafluorida. 

38.  Butane. 

39.  2-Butanone  (MBQ 

40. 2-Buloxy  Elhanol 


OSHA  10108— 


OSHA  16... 
MOSH1403. 


In-house. 
In-houaa. 


0.06  ppm 

0.009  mg/M*. 

Ippm 

1.5  ppm 

0.02  ppm 


OL  baaed  on  30  Lair  VOL 
Baaed  on  total  Br  &  48  L  air  VOL 
OL  baaed  on  10  L  *  vol. 


OL 


onlOLairML 


4l.n-8utyli 

42.  Butyl  AcrylMa 

43.  aec-Butyl  Aloohol- 

44.  tart^ulyt  AtooM- 

45.  n^utyl  Atoohol 


NIOSH  1450.. 


bvhousa. 


NIOSH  1401. 
NIOSH1400. 
NIOSH  1401. 


0.04  ppm.. 
0.3  ppm.-. 
0.5  ppm.- 
0.5  ppm... 
0.5'ppm... 


on  10  Lair  VOL 
onSLairvaL 
on  10  L  air  vol. 
on  10  Lair  vol 
on  10  Lair  VOL 


46.  n^ulyl  Glyddyl  aOier  (BGE) 

47.  n-Bulyl  Lactate 

48.  Butyl  Marcaplin 

48.  o^ec-Bulytphanol 

50.  p-lart-Butylloluana 


NIOSH  S81. 


0SHA7. 


NIOSH  3350- 


bvhouaa. 


NIOSH  1501. 


0.5  ppm - 
0.2  ppm- 
0.2  ppm. 
0.1  ppm- 
0.1  ppm.. 


OL 

Use 

OL 

OL 

OL 


on  10  Lair  vol. 

tor  Organic  Sotvents. 
on  10  L  air  vol. 
on  10  Lair  VOL 
on  10  L  air  VOL 


51.  Calcium  Carbonaia  (Lime- 
stone, Marbl^ 

52.  Calcium  CyanamUe. 

53.  Calcium  Hydraodda ..—...—.... 


GRAVIMETRC. 


0.02  mg/Sample . 


54.  CaUum  Oxide. 

55.  Calcium  SMcala.  Total  Duat- 


GRAVIMETRtC- 


Irvhouaa .— -. 
0SHAID121. 
OSHA  10121. 


0.02  mg/M*... 
0.002  rag/M*. 
0.002  mg/M*. 
0.02  mg/M' ... 


Same  as  nuisance  particulale  TLV. 

OL  based  onaoLCa&480Lairval. 

DL  baaed  on  total  Ca. 

OL  based  on  total  Ca. 

Same  as  nuisance  perticulate  TLV. 


56.  Caidum  SuRate  (Plaster  of 
Paria). 

57.  Cmphor.  Synthetic 

58.  Caprolactam  Vapor  &  Aero- 
aoL 

59.  Caprolactam  Vapor  only- 

60.  Captalol  (Difolatan) 


GRAVIMETRIC.. 
NIOSH  1301 


0.02  mg/M* . 


bi-lKwae. 

In-houaa. 
bvhouae. 


0.5  ppm , 

0.007  mg/M*. 

0,007  mg/M*. 
0.025  mg/M*., 


Same  as  nuiaanoe  particuiata  TLV. 

DL  based  on  10  L  air  voL 
DL  based  on  100  Lair  VOL 


DL  baaed  on  too  L  *  vol. 
DLbeaedonl20LairvoL 


Ol.Caplan 

62.  Caibofuran  (Furadan)- 

63.  Carbon  Otaxide 

64.  Carbon  DisuMda 


OSHA  10172 

OSHA-NIOSH  1800. 


In-house. 
bvhouae. 


Field  Teat. 


0.02  mg/M* . 
0.02  mg/M*. 

500  ppm 

0.1  ppm 

0.5  ppm 


DL  baaed  on  60  L  air  VOL 
DL  baaed  on  300  L  air  VOL 

OL  based  on  5  Lair  VOL 

Uae  dvect  reading  inatnjmenL 


.  CfWDon  I M  mM  Ufnos  .„...,._... 

67.  Cflfbon  Tslrechlorldv  0*6^ 

68.  Caibonyl  Fhrntda 

.  w«aieciM  p'yiocaMcnoii  ...... 

70.  Celuloaa  tMpar  flbei) 


bvhouae. 


NIOSH  1003. 


0.01  ppm.. 
0.1  ppm... 


QRAV1METRIC.. 


bvhouae... 
OSHA  32- 


0.2  mg/M*. „ 

0.5  ppm 

0.02  mg/M*. 


DL  based  on  10  Lair  VOL 
DL  based  on  15  Lair  vol. 

Baaed  on  total  F  A  240  L  air  VOL 
Uae  OSHA  method  of  CresoL 
San(B  as  nuisance  particuiata  TLV. 


71.  Caaium  HydnMlda 
7^     Chlorinatad 
(Toxaphene): 

73.  Ctilorine.........-.— ....-.-.. 

74.  ChKMlne  Otoxida 

75.  l-Chtoro-l-flMroproparw 


MOSH  867... 
OSHAID101. 
^flOSHatil'I 


In-IVHJse. 


0.02  mg/M* . 
0.05  mg/M*. 


bvhouse. 


0.13  ppm. - 
0.05  ppm. - 
0.5  ppm  — 


DL  baaed  on  Total  Ce  &  480  L  air  voL 
DL  based  on  15  Lair  VOL 


DL  baaed  on  29  Lair  VOL 


76.  2-ChlOB»8-WeWor<wnethyf 
Pyrtdlne  (NMrapyrtn). 

77.  (JNoroaoalyl  CNorida— ..— 

78.  oOitoroberayldana  Maioni- 
Me. 

79.  CMuiuOWuoiomethana 


bvhouae. 


0.06  mg/M*. 


bvfwuac  -.-. 
NtOSHSO*- 


0.05  ppm 

0.003  mg/M*. 


NIOSH  1020. 


80.  Chloroform- 


OSHA  5. 


1  ppm 

0.11  ppm. 


OL  baaed  on  60  L  *  vol. 

DL  baaed  on  10  L  air  voL 
DL  based  on  90  L  air  VOL 

Use  NIOSH   method  lor   1,1.2-Trichloro- 
1,2.2-trifluoroelhana. 


MOSH  1020. 


ippm. 


82. 1)eta-Ctiloroprene- 
83.  o-Chloroatyrane .... 
84  (vCtnrololuane...- 


NIOSH  1002. 


NOSH  1003. 
NIOSH  1003. 


0.5  ppm. 
0.5  ppm. 
0.5  pixn . 


Use  NIOSH  method  for  1,1j2-TricMoro- 
1,2,2-Mfluoroathana. 

Use  NIOSH  method  tor  Chlorobenzane. 
Uaa  NIOSH  method  for  Qikxobenzene. 
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Sampunq  and  Analytical  MrrHoos-Cootinued 

, 

Numtaranalyto 

ValidatBd  method 

Other  method 

^^  method 

Oetlmit' 

Comments 

85.  CNoipyrifos  (Dunhwi) 

.  OSHA  62._ „ 

...».......„„„ ' 

0.23  ppb 

.  OLbesedon480LabvoL 

86.  Oromic  Add  A  Chromatm... 

OSHA  101 09 

.  <0.4fig/M*at 
CR*». 

2M/M* 

0.009  mg/M* 

0.06  mg/M* 

OL  baeed  on  480  L  *  VOL 

OLbe8adon480L*vot. 
Beeed  on  cr  •  A  240  L  eb  vol 
OL  beeed  on  60  L  *  vd. 
Quartz  analyila  uabig  400  L  ab  VOL 

87.  Ctwomium,  metal  ...„      . 

10121.  I012S 

- 

88.  Ctvomyl  Chlcfida — «..«.™... 

In^nuee 

89.  Clopidot  (Coyden)..„ 

QRAV  a  10142 

In^wuee 

■" 

90.  Coal  Ou«t  (<5%  Quvtz) 

0i>2mg/M* 

91.  Coal  Ouat  (>5%  Quvtz) 

QRAV  «  10142 

0.02  mg/M*. _ 

2  Mg/M* 

0.002  mg/M* 

0.002  mg/M* 
2»«g/M».. 

Oiartz  analysis  using  400  L  ab  vol. 
OL  based  on  480  L  ab  vol. 

Based  on  total  Co  «  480  L  ^  VOL 
Baaed  on  total  Co  «  480  L  irir  VOL 
OL  baaed  on  480  L  ab  vd. 

92.  CotMR  at  Co  MaM  Duat  A 

10121.1012$..    .„ 

Fuma. 
93.  CobaN  Carbonyt  aa  Co. 

bvhouee 

94.  CobaM  Hydrocartnnyl  aa  Co. 

10121.1012$ „ 

bvhouae 

95.  Coppar.  Fuma-         

96.  Crag  Haibidda  (Seaona) 

NOSH  S356 „. 



1  R  nwi/MS 

OL  based  on  00  L  *  VOL 
OL  based  on  60  Lab  VOL 

97.  Cruiomala 

In-houne 

A/M  CTin/tJa 

•ivhouae 

xxxx 

99.  Cyanogen  .„.. 

0.06  ppm 

0.05ppm...„ „.... 

OL  based  on  10  Lab  VOL 
OL  baaed  on  10  Lab  VOL 

100.  Cyanogen  Chtorida 

hvhouaa 

101.  Cydohaxanot. 

NIOSM1402.             .„    ... 
06HA1 

OJpiniHT..::-,r 

0.06  ppm 

0.5  ppm 

0.06  mg/M* 

0.5  ppm 

OL  baaed  on  10  L*  VOL 

103.  Cydohexytanina 

bvhouM.... 

OL  besed  on  10  L  ab  VOL 
OL  based  on  80  L  dr  VOL 
Uee  NOSH  method  lor  pentane. 

104.  Cydonite  (ROX> „ 

bvhouee 

105.  Cydopenlwia 

NOSH  1500      

106.  Cytiaxalin 

hvhouee 

0.006  mg/M* „... 

107.  DOT     (OKMorodptanyt- 
tncMoroeltiMW). 

108.  Oecaborane 

fMC»H  S?74! 

NIOSH5614 ..„ „. 

bvhouee 

0.01  mg/M* 

0.002  mg/M* 
0.006  mg/M* 
0.01  mg/M* 

OL  based  on  90  L  *  vd. 

Hot  Hrf)  extract,  B  anal  &  480  L  ab  voL 
OL  baaed  on  480  L  ab  VOL 
OL  baaed  on  100  L  *  vd. 

100.  Dematon  (SystOK) „  ... 

1 10.  OhSa&Octyt  PWhalale 

bvhouee 

111.  a«-Oi-lart«jtyHH3«aol 

NIOSH  226. 

0.5ppm 

0.24  ppb 

112.  Diazinon 

OSHA  62 „ 

OL  based  on  480  Lab  VOL 
OL  baaed  on  250  Lab  VOL 

113.  OiMiyi  PhoepHale... _. 

NOSH  5017 

114.  2-fM)tiulylaminoe«hanol.._. 

OSHA-NOSH 
2007. 

0.5  ppm 

0.5  ppm 

115. 1.1-0iditoio-1-flilroethana.._ 

NIOSH1601._ 

116.    1 .34}id*]ro-5.S<ame<hyl- 

bvhouee 

MWM  innf) 

„     ... 

0.2mg/mL 

0.06  ppm 

O.Sppm..„ 

0.5  ppm  _     

0.5  ppm.        

hydanloin. 
117.  Oiditoroacalytena 

NIOSH1003 ..„ 

Uee  NOSH  method  lor  LI-OcNoroeth- 
ene. 

1 19.  p^XditofobenMoa  ...„ 

NWSH  1003 ..„. 

120.  l.l-Oidikmeihane 

NIOSH  1003„       „           „J 

121.  OidHoroelhyl  Ether 

12^  Oid*xanuoromelhana 

NK)SH  1004... 

NIOSH  2516 

NOSHIOM .1 

1  ppm.._ 

1  ppm 

0.5  ppm 

0.5  ppm 

aooOmg/M* 

124.  2^-Did<loropropionlc  Add  _. 

Use  NOSH  method  tor  1,1-Oid)loroeth- 
ana. 

125.  Oicrolophoe  (Bidrin) 

bvhouee 

OL  baaed  on  10  L  ab  vol 
OL  beeed  on  240  Lab  VOL 

126.  Dicydopentadiana 

127.  Oicydopanladtonyl  Iron 

bvhouee \...^. 

0121.  ID125 „. 

0.04  ppm. 

OLbasedonlOLdrvoL 

128.  Oiaihanoiefliine ..«......«....,.„„ 

0.06  ppm ..._ 

OL  besed  on  10  L  ab  VOL 
OLbaaedonlOLabvd. 
OL  baaed  on  180  Ldr  VOL 

129.  Diemyl  Ketone 

■n-hniee 

130.  Diemyt  Phltialato 

bvhouee „. 

0.07  mg/M*. 

131.  Oettiylamine 

C8HA41 



0.053  ppm 

4  ppb           

13a  OiethytenetiiacTina 

OSHA  60 

133.  Oigtyddyl  Ether  (DGE) 

BMphWIOl  A. 

134.  Oiaobutyt  Ketone 

NIOSH  1300 

...»» „...».»» 

0.5  mg/M* 

135.    Oimathyt-U.dkromo-2^. 

bvhouee  ». 

DL  besed  on  480  Lab  VOL 

dUUoroeihyt  Phoephale. 

136.  Dimethyf  Siifala 

137.  Oimalhytanilna    (N,l«)l- 

N«0SH20a2 

OSHA-NOSH  301... 

0.1  mg/M* .._ 

0.003  ppm „.. 

0.06  mg/M* 

0.5  ppm 

0.03  mg/M* 

OLbaaedon20LdrvoL 
OL  baaed  on  20  L  eb  VOL 

OL  baaed  on  240  Lab  VOL  . 

138.   OMMmUe  (3.5-OWtr(H). 

bvhouee... 



Toluamina). 
130.  Oioxana  (Oiethytene  Dtac- 

NKDSH  1602 

ide). 
140.  Dioxathion  (Delnaw) 

In-houia.    .      .„. 

OL  based  on  10  Lab  VOL 

•'ii 


x^:i  '::^: 
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Sampung  and  Analytical  Methods— Continued 


Number  andyle 


.  Otfwr  method ' 


**-  .■■■111  II  ii 
iw  mamoo 


Oatlmit' 


CoffWMnti 


141.  Olphenylambia 

142.  Oipropyl  Ketone 

143.  Oipropylena  Glycd  Mattiyt 
Ether. 

144.  ObmaL ._ 

14i5.  OlsuNbam 


OSHA  22.. 
Nl6sHS68.. 


OSHA  7.. 


bvhouse. 
bvhouee. 


1  ug/M*._ 

0.5  ppm. ^ 

0.5  ppm 

23  mg/M* ... 
0.02  mg/M*. 


Use  OSHA  method  for  Organic  Solvents. 
OL  based  on  10  L  ab  vd 

OL  baaed  on  100  L  ab  voL 
OL  based  on  25  L  ab  voL 


146.  DiauNoton  (Oiayslon).. 

147.  Ohiren 

148.  DMnyl  Beraene 

149.  Emety 

150.  EnHurane  (Ethrane)... 


bvhouae. 
bMiouaa. 
0SHA9.. 


QRAVIMETRIC.. 
OSHA  29 


0.002  mg/M*. 
0.03  mg/M*... 

O.Sppm 

0.02  mg/M*... 
0.04  ppm 


OL  baaed  on  480  L  ab  VOL 
DL  based  on  60  L  ab  voL 
Use  OSHA  method  for  Styrane. 
Same  at  nuiaanoe  pailiculale  TLV 
OLbaaedonlOLabvd. 


151.  Epichlorohydrin 

152  Eihandambie 

l53.6lhloK(NiaMe) 

154.  Elhrane  (EnOurana). 

155.  Emyt  Acrylala 


NOSH  1010 — 


OSHA  29. 

NOSH  1450. 


bvhouee 
bvhouse 


..^,M.^..i.i.. 


0.1  ppm 

OMppm 

0.006  mg/M*. 

OXM  ppm. 

0.5  ppm 


DL  baaed  on  20  L  ab  vd. 
t>L  based  on  10  L  air  vd. 
DL  based  on  240  L  ab  VOL 
OL  based  on  10  L  ab  vd. 


156.  Ethyl  Benzene... 

157.  Elhyt  Bromide. 

158.  Ethyl  Ether.. 
156.  Ethyl  Mercaptan. 
160.  Ethyl  SIcala. 


NOSH  1501 
NIOSH 


0.06  ppm.. 
0.5  ppm  ...I 
Ol>Sppa»... 
0.1"  ppm... 
03  ppm... 


OL  baaed  on  10  Lab  VOL 


OL  beeed  on  20  L  ab  vd. 


161.  Ethylene  Chlo^ohyiMn..^..., 

162.  Ethylene  DichlofWe  (1.2- 
Dichloroethane). 

163.  Elhylane  GMyod 

164.  Ethylene  Qlyod  ObMrate... 

165.  Ethyidena  Nort)omone...«.« 


NOSH  2513.. 
OSHA  3 


0.1  ppm.... 
0.05  ppm.. 


OSHA  43.... 


NOSHSSOO. 


XXXX-.. 


0.8  ppm 

0.043  ppm.. 


OL  based  on  15  L  ab  vd. 


166.  N-EthytmorptioNrw.. 

167.  Fenamlphoa. 


NOSH  Sl4e.. 


16&  FensuNothton  (Oasanil) . 

169.  Fenthion  (Ttguvon) 

170.  FertMm 


hvhouaa  — 

bvhouse — 

In-house 

bvhouse — 


0.1  ppm , 

0.004  mg/M*. 
0.025  mg/M*. 
0.004  mg/M*. 
OM  mg/M* ... 


OL  baeed  on  460  L  ab  VOL 
OL  based  on  200  L  ab  VOL 
OL  based  on  480  L  i#  VOL 
OL  based  on  60  L  ab  VOL 


171.  Fenovanadwm  Ouat 

172.  Fibrous  Glasa  OuaL 

173.  Fluorbw 

174.  Fluorobichloromethana.. 

175.  Fonofoa 


10121. 10125 -... 
GRAVIMETRIC.. 

NOSH  lOML.."! 


bvhouse. 
bvhouse. 


2  jty/M* 

0.02  mg/M' ... 

0.1  mg/M* 

1  pm 

0.004  mg/M*. 


OL  based  onFeorV&480Labvd. 
Same  as  nuisance  particulale  TLV 
As  F-,  DL  based  on  240  L  air  vd. 
DL  based  on  3  LabvoL 
DL  iMsed  on  480  L  ab  vd. 


176.  FormamMa 

177.  Furfural 

178.  FurfUiyl  Alcohd 

179.  Qaadbie „ 

180.  Germanium  Telrahydride. 


NOSHS366.. 


bvhouae. 
bvhouse. 


In-house. 
bvhouse. 


0.5  ppm 

0.1  ppm 

0.5  ppm „ 

0.9  mg/M* 

0.0008  mg/M*. 


DL  baaed  on  10  L  ab  VOL 
OL  based  on  10  L  ab  vd. 

OL  tnsed  on  10  L  ab  vd. 

As  Ge  by  (HGA  AAS)  &  240  L  ab  voL 


181.  Glutaraklehyde 

182.  Glycerbt  (Mist) 

183.  Olyddd  (2.3-Epoxy-l-pro- 
pand). 

184.  Grain  Dust  (oat  ««heaL 
barley). 

IBS.  Graphite  (natural,  respira- 
ble). 


OSHA  64..„ 

GRAVIMETRtC.. 
NOSH  1606...-. 

GRAVIMETRIC.. 

GRAVIMETRIC.. 


4.4  ppb 

0.02  mg/M*. 
ippm 


0.02  mg/M* . 
0.02  mg/M' . 


Same  as  nuisance  particulate  TLV. 
DL  based  on  10  L  air  vd. 

Same  as  nuisance  particulate  TLV. 

Same  at  nuisance  particuiate  TLV. 


188.  Gypsum,  Total  Ouat. .„... 

187.  Halothane 

188.  n-Heptane.... 

189.  Hexachlorobutadiene 

190.  Hexachlorocydopenta- 
dtone. 


GRAVIMETRIC- 

OSHA  29 

NOSH  1500 

NOSH  307 


NIOSH2S18. 


0.02  mg/M*. 
0.023  ppm.... 
0.2  ppm.......'. 

0.2  ppm 

ippb 


Samp  as  nuisance  perticulate  TLV. 
OL  based  on  100  L  ab  VOL 


191.  Hexachloroethane 

192.  Hexafluoroaoetone 

193.  Hexamethylene  Dieocyan- 
ate. 

194.  n-Hexane.... 

195.  Hexane  Isomers 


NOSH  1003. 

aS<A42.Z.! 

NOSH  1500.. 


XXXX- 


0.5ppm.- 
b.43"ppigi- 


NOSH  1500. 


0.05  ppm.. 
0.5  ppm.... 


OL  besed  on  10  L  ab  VOL 
OL  based  on  15  L  ab  Vd. 

Use  NOSH  method  tor  Hexane. 


198. 244exanone 

197.  Hexone  (Methyl  laobutyl 
Ketone). 

198.  Hexylene  Gtyod 

199.  Hydrazbia. 

200.  Hydrogen  BromMe 


NOSH  1300.. 
NOSH  1300.. 


OSHA  20.. 


In^KMJse. 
In-house. 


0.5  ppm.... 
0.05  ppm.. 

0.5  ppm.... 
1.2  ppb  „- 
0.6  ppb.. .- 


DLbasadonlOLabvoL 
DL  baaed  on  10  L  ab  vd. 
DL  based  on  98  L  ab  a)!. 


m 


iMoLl&,,»o,m^i, 


7i^90fil 


SMMPUNQ  and  AMM.VTICML  METMODO-ConlMMd 


NumtMr  anatyl* 


201.  Hydrogen  Cyanide 

20e.  Hydrogaw  FlMOrid>    

203.  Hydrogen  SuMb 

204.  Hydrogenated  Terphenyls.. 

205.  2-HydroxypK)|iyl  AoytMa  _. 


206.  l"rtM*^    

207.  bxfium  a  Conpourali-4_ 

Orf^A     III  iliilii  !■■ 

cUe.  nOONINI. 


209.  Iron  QMda.  (Dual «  r«M«. 

210.  Iron  Pentacifcoiiyl  (m  F«) 


211.  Iron  Salts,  SatuMe.  I 
21^  laoamyt  AlooM. 

213.  IsotNilyl  Alcatal. 

214.  laoodyl  AlooM. 

215.  isojilxirooe 


I  Pa,  II. 


216.  laoptarone  ( 

217.  2-taopro()cu(yelhanol.. 

218.  laopropyl  Acetate 

219.  Isopropyl  AleatieL_ 

220.  laopropyl  Ettwr 


221.  laopropyl   Giyddyl   Ether 
OGE). 

222.  iaopropylaflMne 

223.  N-toopropytaniNne 

224.  Kaoin.  Tow  0«aL_ 

225.  Ketone 


Validated  Hwttwd 


OSHAD120- 


O6HA0141. 


UMJtl.  D12S. 


OSHAID121. 

NI08H1402. 
NIO3H1401. 


NIOSH2S08. 


NIOSHSSO^ 
MO9H1400. 
NIOSHS368. 


NIOSHS77. 


MOSH  S147.. 


226.  Umesione,  Total  Ouat.... 

227.  Magnesite,  ToM  OuaU... 

228.  Magneahjm  Oiarfa  tane.. 

229.  Matalhion.. 


230.  Manganese  as  Mn  Oust  A 
Compounds  Funw. 


231.  Mawgwoae   Oydopenn- 
dtonyl  TricartXMiyl  as  Mn. 

232.  Manganese  Temnda 

233.  MarMe.  ToW  Oust 

234.  Merouiy  as  Hg  Miiyl  Com- 
pounds. 

AH  fonns  except  aNtyl  vafxir. 
Aiyl    a     novganic    oonv 
pounds. 
2M.  MesMyt  Oxide 


236.  Methacfytte  Acid........ 

237.  Methomyl  (Lannale). 

238.  MethoxycNor. 


239.  4  Metfw*yp»wriol_ 

240.  Melhyt-2-cyanoacrytate.. 


241.  Mettiyi  Acetate 

242.  M«ttiyl  Acetytone/Propadl- 
ene  Mixture  (MAPP). 

243.  Methyl  Acrytonilrile 

244.  Methyl  Aloohoi. 


245.  Methyl  Bromide..:. 


246.  Methyl  Chloride 

247.  Methyl  Chloroferm  (1.1.1- 
Trichloroethane). 

248.  Methyl  Oemeton „ 

249.  Methyl  Ethyl  Ketone  Per- 
oxide. 

250.  Methyl  Fomwle 


251.  Methyl  kxfide 

2S^  Methyl  Isoaiiiyt  Ketone 

253.  Methyl   Isobutyt  Caibind 
(Methyl  Amyt  Alcohol). 

254.  Methyl  laopropyl  Ketone 


QRAVMETmc :„ 

NIOSH  802. 


GRAVIMETRIC.. 
GRAWMETRIC.. 

OSHfk  10121 

OSHA  62 

Ot21.  I012S.„ 
ID121,  I012S.— 


No 


ln4iouae. 


MOSH  5021. 
NIOSH  S43- 


bvteuae. 
In-iiouaa. 
tn-taouaa. 


COtORIMETRC. 


MOSH  1400. 


OSHA42. 
OSHA53- 


NOSH  2002. 


003 

ai 

0.1miBA(H. 


ID121,  ID12S..-. 
GRAVIMETRIC.. 


hvhouae. 
In-houae.. 


NIOSH  1301. 


OSHAS5.. 


MOSH  342.. 


OSHA^OOSH  2000.. 
NIOSH  2520 


NIOSH  1001 

OSHA  14 


MOSH  8291. 


MOSH  1014. 


NK>SH1402, 


HMKMse. 
iTKhousa. 


OSHMWOSH 

3371. 
08KA32 


bvtwusa.. 
OSHA  37. 


Nvhouss. 
hvhouse. 


bvhouee. 


0SHA7. 


001 
Oo03S«f/M* 

OOOBppili 

AM^M* 


0X»| 
0A7| 


0.02«eg/M>. 

O.Sl 


0.5  ppm 

0.5  ppm .,_ 

OStipni .,........»., 

OM  iiig^M'._.„..'. 
0.2  mgi'M*. ._ 


0.02  mg/M*.... 
0.62  mg/M*..- 

4vQm* 

2.2  ppb 

0.07nig«il».„. 

0.004  mgnu*. 


OL  based  «■  00  L«ir«al 
OLtaaad«Na404.*««L 
OttaMd«R<L*«et. 
Use  MOSH  method  of  T< 

U99  MI06H  ^0lKO9  fOf 


OLtaaed«MtOLair«ot 

Ae  ^  OL  taasd  on  460  L  air  vol. 

0LtaaMl«H«04.alrY«l. 

As  fa>Ok.  OL  taaed  «n  460  L  *  imL 

DL  baaed  «« 240  Lair  ¥01 


AsFe 


mImWo.  01. 


OR480L 


ima  MOSH  method  lor  faopropanol. 
OLtaaedflwlSLatvoL 


DLbesedon1Si.«r«oL 

Use  OSHA  meVwd  lor  CcAooolM. 


.-  Use  NIOSH  meOvd  for  OmtethytaMlne. 
Smm  as  nDiaance  parbouMe  TtV. 
OL  tmod  on  90  L  air  vol. 


XXXX.. 


4.004  mg^M*. 

0.004  mg/M*. 
OJOZ  mg/M>.... 


Same  aa  noisance  partioilate  TLV. 
Same  as  nuisance  partcUate  TLV. 
As  total  Mg,  OL  b^sad  on  480  L  air  viol. 
OL  based  on  60  L*  vol. 
As  Mn,  Method  does  not  disdriguish  hme 
from  dust 


0.001  fflgnn*... 

0.001  mg/M».. 
0.5  ppm 


0.03  ppm 

0.03  mgAI*.- 

0.5  mg/M>..„. 

0.5  ppm.... 

0.01  ppm 


0.5  ppm. 
2.5  ppm.. 

0.1  ppm. 
1.5  ppm.. 
0.5  ppm. 


0.5  ppm 

0.07  ppm 

0.03  mg/M«. 

0.05  mg/M«......... 


0.5  ppm.. 
0.5  ppm. 
0.5  ppm .. 

0.5  ppm. 


Tow  Mnby  AAS.  240  L  dr  vol 

OL  based  on  toW  Mn  A  30  L  air  vol 
Same  as  nuisance  particutate  TLV. 


OL  based  on  ir;  I  air  vol. 
OL  based  on  15  Lair  vol. 


DLbasedonaOLairwL 
OL  based  on  60  L  air  vol  «  OVS-2  Sam- 
pier. 
OL  based  on  100  L  air  vol. 

Use  OSHA  method  tor  CresoL 


OL  baaed  on  5  L  air  vol. 

Uae  OSHA  flMttwd  lor  AoylonMrtle. 


0Lbaaedon10Lair««l. 


OL  based  on  60  L  air  vol. 
OL  based  on  15  L  sir  VOL 


OL 


on  10  Lair  VOL 


OL  based  on  10  L  sir  vol 

Use  OSHA  method  lor  Organic  Solvonts. 


-FeitoiiJ  Jtogbte  fVpI/Sa,  No.  109  /  Tue^  /  PrijtjyUiiiilinr 

Sampunq  AND  Analytical  Methods— Continued 


Number  anaiyta 


Validaled  method 


255.  Melhyl  Meicaptwi  (Math-    OSHA  26. 


256.  MBviyr'fN^smyQ  Kolono.. 

KDr.'MBlhyl  fV'HlOlf . 


29>.  UphgMaMtyt  S^mne.. 
260.  MirthylcyclolMxahe. 


263.:  •  tiaiHiii  III  h ■«—«-*■«»*. 

Mn*TribMwnyl  as  Mn. 
9M.  Maviyisne  ms  (4-cyCKmaK- 

ytaocyanal^.  ■ 
265.         4,4'-Molhylene-8ls^2- 


206.  Methylene  Bisphenyl  Isb- 
cyanala  (MOI). 

267.  Metrfbudn 

268.  MiC6  >•» 


2d«.  Minorai  vfooi  rffior ..'»«...»—. 
270.     Molybdenum     Insoluble 
Compounds,  as  Mo-. 


271.  Monocrolophoa.. 


4T<ft    >  tr>"f»  fM»i  ^*M  d    *  — *"  — 

crft.  wKmomoinyi  AnMn9.M*..,...M. 
273.  Mofp^^0l"^»** •••»••»••••••••— — • 

275.  Nickel  Soluble  Compounds 
asM-. 


276.  Mcfcel  Carbonyl : 

277.  McM  SuMde  Roasting. 
Fume  A  Oust  as  M-. 

276.  Mtrtc  Add 


270.  p4Atrean«na- 
260. 


.261. _^ 

282.  MtroglyoahP  (N(3)_ 
263.  g-Nitropro|>ane.. 
zos.  NimnMaiMi» 
:2t6.  Nonane. 


.206.     NuiaMoe     PartieuMaa, 

ToWOtiat-. 
267.^ 

2Hk.  ON  MMt  IMinifBl)^ 
290.  OsffAjNl  TdRNckto 


291.  Ooie^teid.. 
292.0i(yganOiauofi()a- 


294.  ParaMn  wax  luma^. 


28K  Faipqu^  raapirable  dust-. 


Propyl  Ktion^ 
300.  Pwcti|Bio6ttiyl0n6  (Tilnh 


30t.  PtfCMofyt  PluDri<to-^,^v.. .»!■.. 

302.  Peifle 

303.  RarsuNaiaa 

304.  Peaolaum      OisaHatee 


305.Phenothiazine, 


306.  Phenyl  Ether  (Vapor) 

307.  Phenyl    Qlyddyl    Ether 
(POE).. 

306.  Phen)4mercaptan»»..»....».... 
309.  Phenyttydrazirta 


NIOSH  1301. 


NIOSH  1501. 
MOSH  1500. 


NI08HS374„ 
M0GH2S21. 


OSHA  84.. 


OSHA  47 


GRAVAID142- 


QRAVIMETRIC- 
10121.10125. 


._'...  -..-i  .1- 


M06H31S3- 
MOSHSISO.. 

OSHA  36 

10121.10125. 


MOSM  S7._.. 
MOSH  2005. 


09HA43.. 
OSHA  46.. 


MOSH  2005.. 


GRAVIMETRIC. 
MOSH  S»7_..„ 


MOSH  1900. 


GRAVAm^iouaa. 


NIOSH  5003.. 


MOSH  1300.. 


NIOSH  1003. 


gravimetric 

oshamZ! 


NIOSHS72. 
MOSH  874. 


tttOSH  8160.. 


Other  method 


ln-h6uoa..>~.. 
MOSHS264. 


In-liouaa. 
m^toute. 


hvtiouaa. 
kvhouse. 


In-houae. 


hvhouae. 
OSHA  10121. 

10127. 


IO100.  I01A2.. 


NIOSH  1500. 


bvhQusa. 


in^Mjuae. 

IfVllOUSS. 

kvlwusa. 


In^miaa. 


No 


XXXX... 


Oellmil> 


O027ppm. 


OS  pom 

0M2  fflg/M'. 

0.5  ppm. 

1  ppm 

OS  ppm 


0.5  ppm°._«. 

OS  ppm 

OOW  fflgAil>. 

OXtt  mg/M>.... 

3.6  fig/M* — 


2.S|ig/M*. 


01mg/M*.... 
0.02  mg/M*.. 

0.02  mg/M*... 
4rt>/M» 


0.006  mg/M*. 

0.1  ppm 

O.Sppm 

aoppb 

4|ig/M* 


OJOOZHQ/tA*. 
4pQ/U* 

OJppbl 
0.5  ppm. 


01  ppm. 


0.2  ppm — 

2ppb 

0X>2Sppm. 
0.1  ppm.... 
0.2  ppm 


0.02  mg/M*. 


0.06  mg/M*... 

0.5  ppm 

01mg/M*..... 
0.002  mg/M*. 


0.02  mg/M*. 

0.01  ppm 

05  mg/M* ... 
01  mg/M» ... 


In-houaa. 


In-houae. 


OSHA  26. 


XXXX. 


O005mg/M*. 
0.02  mg/M*... 

OS  ppm 

O.Sppm 

OjOSppm 


OL  based  on  400  L  air  vol 

Uae  MOSH  method  lor  Ethyl  SWcata. 


ToW  Mn  by  AAS.  A  240  L  air  VOL 
OL  based  on  IS  Lair  VOL 
OL  baaed  on  100  Lair  VOL 


OL  baaed  on  IS  Lair  VOL 


OL  baaed  on  120  Lair  VOL 

RoguWad  as  Quartz  N  >1%  Quartz.  400 

L 
Same  as  nuisance  parttculata  TLV. 
as  Ma  OL  based  on  480  L  air  vol 


OL  baaed  on  240  L  air  VOL 


As  Ni,  OL  based  on  480  L  air  VOL 


Based  on  low  M  A  240  L  air  VOL 
As  NL  OL  baaed  on  480  L  air  VOL 

OL  baaed  on  96  Lair  VOL 


OL  based  on  3  Lair  VOL 
OL  baaed  on  IS  Lair  VOL 


Use  MOSH  method  for  Heptane. 


Same  as  nuisance  particulate  TLV. 


OL  varies  bassd  on  ol  A  480  L  sir  voL 
Neutron  Adivalion  Analysis,  Total  Os. 


OL  based  on  480  Lair  VOL 

ChemNumineeoenoe,  dbact  read. 
OL  baaed  on  120  Lair  VOL 
OLbaaed'onOOLairvoL 


OA  mg/M*... 
O02mg/M*. 


<260mg/M*. 
Ol  mg/M*  _ 


0.1  ppm.. 
0.1  ppm.. 

0.1  ppm.. 
5  mg/M*. 


Based  on  8  A  240  L  air  vol 
Same  as  nuisanoe  particulals  TLV, 
OL  based  on  10  L  air  vol. 
OL  based  on  10  L  air  voL^ 

OLbMadonlOLairvaL 


Baaed  on  FA  240  Lair  VOL 
Same  as  nuisance  particuiaia  TLV. 

OL  bassd  on  3  Lair  VOL 

OL  based  on  240  L  air  vol 


Uae  OSHA  method  for  Methyl  Mercaptan. 
OL  baaed  on  120  L  air  voL 


Smm>un6  hm  Analytical  Methoos— Continued 


Nunibflv 


310.  Ptl6ny4phospNn6 ., 


311.  PlMilB  fnUfniJ)....... 

31^  Ptiowlrin  (Mevinphos). 

313.  PhoapWn*. 

314.  PlMpfiaicAcM  .._.„. 


315.  PIVMphonn  OxycNoride_ 


316.  PiiM|4unjs  ftfitBsuMckt.. 

317.  Ptwsphorus  TricNoride.. 

318.  PMttKc  Anhydride 

319.  (n-PNhA)dtnMte....».M» 

320.  Pidoram  (TordGm) 


1/  -■-*-'  -    ^  ^M^^k^^ 


NIOSHtSeS.. 

oemioiw.. 


wvlVf  MlnKXl 


IrvtMMM. 


09HA 10111. 


M08HMOC, 


321.  Ptote  Acid  (2,4,6-Trinilro. 
phanoO- 

322.  nperazine  Dihydrochtoride.. 

323.  PtaMr  o(  Parts  Tom  Ousi.. 

324.  PWinum  KMM 

325.  Porltand  Cement 


326.  POlBRilNVI  Hytfr6iMB.. 

327.  Prapargyt  AicoM 

328.  PrapionicAcM 

329.  PrgpoMT  (taygon)  — 

330.  n-Propyl  Acetate 


331.  Propyl  AtoaM 

332.  n-Propyl  ^Mrate 

333.  Prop^ane  OcMoride 

334.  U-Propy*ene  Glycol  Dini. 


335.   Propylene  Glycol  Mono- 
nwtfiyl  Elhar. 


336.  Propj^Bfw  OxMa.. 

337.  PyiUne 

336.  naaoreinol. 


339.  Rtwdwm  Mei^ 

Insoluble    Compounda    aa 

Soluble  CompMnda  aa  Ml . 

340.  Ronnal ^•„ 


341.  Roain  Cora  SoMar  Pyroly- 


^4^  Route.  (TflWdaaQ- 

343.  «Bh-a    AnioiplKJua  Oiaio- 
maoaoua  Earth  (uncaldned). 

Percipltaied       Siica-Silica 
(M. 

344.  ffilca    Oma*iu  CMato- 


Quwlz 

SWca.  Fuaed.. 

TridyMMa 

Tripoi. 


345.SScan. 


346.  Sacon  CiMda.. 

347.  SMoon 
(Silane). 

«»^o.  ^vrav*  iVPow... 

Soluble  Compounds  aa  Ag . 

349.  Soapalona.  Total 

350.  Sodhm  Azida 


351.  Sodhjml _. 

352.  SodhMn  ^uofoacetala» 

353.  Sodwm  Hydroxide 

354.  Sodhjm  MetataiaUMa- 

355.  Starch.  Total  Ouat..„.. 


356. 

357.  Stoddard  Solvent .„ 

356.  Styrane  Monomer  (Phenyl- 
ethylene,  Vinyl  Benzene). 

359.  gMWiaia  p>raieoMic  En- 
zymes). 


NIOSHS228... 


GRAVIMETRIC. 

GRAvaioi*?"! 


NIOSH1450. 


nnsHMei. 

NIOSHS227. 

NiosH  toes. 


"' 


MOSHWIt. 

NIOSH  1613. 


0SHA5S. 


GRAV  ft  10142- 


0SIMI0f4S. 


OSHAOMS 

GRAVtMETmC. 
OeHAOMC 

06HAO142 


GRAVIMETRIC.. 


oeHAtoiei 

0SHAI0121 

GRAV.tlOMS- 


GRAVIMETRC- 


GRAV1I«TWC_ 

OSHA  48 „. 

OSHA  9 


O0HA97.. 

Ifvhcuaa... 


li>-houaa. 


IvMitMaa. 


09HA1D12t. 
NIOSH  1400. 


No  laMhot} 


xxxx.. 


— • 


0««nil> 


0.003  mnAI*. 
0.001  mg/M*. 

OjOIS  ppnt 

0.01  mgtW^.^ 
0.oning/M*.. 


0.02SmQA«*. 

1.liiig/*l» 

O.SBmgAM* 

O.Siiig«>»_.. 
0.03  mg/M*.. 


0.04  mg/M*. 

ippm 

0.02  mg/M*. 

0.2»inill« 

0.02  mg/M* . 


OSHA  43.. 


OSHA  53.. 


IMtoaaa. 


bvhouaa. 


0eHA10l21. 


XXXX.. 


0.03) 

0.1  ppm 

0.03  ppm. 

0.003  mg/M*. 
0.5  ppm 


0.5  ppm 

ippm 

0.9  ppm...-. 
0.2  mg/M*. 

0.5  ppm 


0.5  ppm 

0.02  mg/M* .. 

0.1  jifW^ 

0.1  jifm 


CovnniMls 


on  480  L*  vol. 
on24DLalrvoi 
an36Lalrval    . 
on  480  L  air  VOL   . 
on  TO.-*  «  2«>  L  air  VOL 


DLbaaadoneOLairwaL 

OLbMa0on24L*voL 

OL  baaad  on  17  L  *  ael 

Use  OSHA  molhod  tor  Aorytonarle. 

OLb9aadon60L*Y0i. 


DL  taaaad  on  180  L  air  voi. 


DL  baaad  on  10  L  air  VOL 
Sana  «a  nuiaanoa  parttailMe  TLV. 
OL  taaaad  on  480  L  *  vol 
Uaa  Quwtz  aid  W  >  1  %  QtMrir 


IT  a  480  L  air. 

Uaa  NIOSH  method  lor  lacfmpanoL 
DLboaadORlOLdrwtt. 
OLboaadonOOLairvoL 
OLbaaadonlOL*wal 


Usa  OSHA  43  lor  eXM.  «  IS  L  air  ML 

Use  OSHA  method  lor  Cellooolva. 


0.1  fJUl* 

e.Ot)f  mg/M* .. 


0.02  mg/M*. 
0.02  mg/M*. 


0.tWmg/M*. 

0.02  mg/M* . 
O.OC  mg/M* .. 
OASmg/M*.. 
0.02  mg/M* .. 
0.02  mgm*.. 


0.02  mg/M*-. 
0.002  mg/M*. 

0.5  mg/M* 

0.5>t/M» 

0.02  mg/M*.-. 
0.06  mg/M* -„ 


0.04iitg/M*. 
0.04  mg/M*. 

0.04  mg/M*.. 
0.04  mgm*. 
0.02  mg/M*.. 


0.02  mg/M*. - 
<2e0mg/M*. 
3.1  ppm 


OL 
DL 

ex. 

OL 
OL 


anT20Lalr«aL 
on480LrirvoL 
on480L8^wL 

0n480L*V0L 
an.-nOL*vOL 


Swn|4a  tor  FormiMiliyOa  |08Hft  S3)  and 
AMafc  AcM  t09HA  to^wuae)  as  per 

^k^.^.^^.^^   lull    i.Bill..     ^—  - 

vnemKai  vnocmanon  raa. 
Same  aa  mlavioa  pMoM*  TLV. 
H  >  1  %  Quartz,  uaa  Quartz  standard. 


OL  basad  on  818  L  rirvOL 

OLbeaadonasOLalrwL 

tt  >1%  Oiartc.  uao  QuartE  atandaitf. 

Ckartz  aialyaia. 

aa  nuiavica  partculaia  TLV. 


Sana  as  nulaanca  partoMio  TLV. 
DL  tanad  on  9  anil  ft  240  L  air 


vol. 


OL  based  on  480  L  dr  vol 
Oi  baaad  on  480  L  air  vol. 
8  >1%  Quartz,  uaa  Qtartt 
OL  baaad  on  15  Lair  vol 


Baaad  on  Na  ft  480  L  air  vol. 
on  Na  ft  480  Lair  VOL 
on  NB  ft  480  La*  VOL 
on  Na  ft  480  L*  vol. 

Same  aa  nulaanca  partlculala  TLV. 


Same  aa  nulaanca  paiticulala  TLV. 
OLbaadon3L«lr«aL 
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Samplinq  and  Analytical  IMethoos— Continued 


-•*  ->^v     «v 


Number 


360.  Sucrose.  ToM  Dual. 


361.  Sulfur  Oioxida.. 


362.  SuHur  MonocNotida- 

363.  SuMur  Pantaaoodda.- 

364.  SuHur  Takaiuorida- 

365.  SuMuryl  Fknida 


366.  Sulprotos 

367.  Talc  (NonV^abaalVonn) 

36&  Tantalum.  Metal  A  Oxide 

Ouat 
360.  Tamapnoa— .-..—— .—-MMM* 
370.  Terphenyla- „.....^ 


371.  1,1.2.2-T« 

372.  Tetraelhyl  Lead  (aa  Pb) 

379.  Tstranydroimn 

374.  Talramathyl  Lead  (aa  Pb)..- 

375.  Talraaodiian    Pyraptaa- 


376.  Thallium  (SoMria  Com- 
pounds). 

377  4.4'-TNo4ia(ft4artbiilyiflt- 
craaol). 

378.  Thioglyoolic  Add 

379.  Thionyl  CMoride 

380.  Tin  Oxide 


Organic  compounda,  as  Sn. 


381.  Titanium  Oiorida 

382.  Toluona. 

383.  Toiuan*-2Aditoocyanata 
(TOI). 

384.  o-ToUdblo 


385.  p-ToUdha. 


386w  nvToluidlnsM 


387.  TrtMlyt  Phoaphata 

388.  1.1.2-Trlo»8Di»-1.2,Z-ln- 


388.TrichloraaoalcAcU. 


390. 1.2.4-TrichtorobenMwa- 


391.  Tri 

392. 1  A3-TdcW0Hipiopawa.. 

393.  Triathytamlnau 


394.  TrimaNac  AnttydrMa- 

395.  TfliTwthyl  I 


396.  Ti 
387. 


396. 2.4.8-TfMlialaluana  (TNT). 

399.  Tr 

400. 


401.  Tungatan.  aa  W  Inaoiubia 
Compounds. 
SfijiiMe  ConaiBuiida 


GRAVIMETRIC.. 


OSHA  10107- 


QRAVIMETRIC.. 
GRAVIMETRIC.. 


NIOSH  9021. 


NIOSH  1019. 

wbsHiiinL 


GRAVIMETRIC 
NIOSH  4000 
OSHA  42. — 

NIOSH  2002.. 


06HA-NI0SH  S208- 
NIOSH  1020 


NIOSH  1022.3701. 

NI06H  1003 

NIOSH  S1S2- 


OSHA  44 _.„. 

OSHA-NIOSH  S209.. 


402.  Ucanhm  InaoluWa  Com- 
pounda. 
Solubia  tj'iiiiy*^%         1 1 


403.  N-Vataraldahyda. 

404.  Vanadkm.  aa  (WOb) 


Fume 

405.  Vsgalabia  01 MM- 


406.  Vinyl 

407.  Vbiyl  Bromide 

406.  Vnyt  CVcto^wxww  DiOKido.. 
409.  vmylTokiana. 
4ia  Vmytdane  Chlofide . 


411.  VMOP  Nafimm 

412.  <Matdbig  Fumaa  (Total  Par- 


413.  Xylana  (o-.m- j)  iaomers)- 


OSHA  10125 — 

OSHA  10125 

GRAVIMETRIC.. 


NIOSH  278 
OSHA  8 


NIOSH  1501. 
06HA 19 


OSHA  48 

GRAV.  ft  10125.. 

NiOSH  1501  — 


Other  ma8x>d 


In-houaa. 


bvhouaa- 
naMMal. 


hMwuaa 

Pvlicia  oounl- 


1n4wuaa. 


Mwuaa. 


hvhouaa. 
In-houaa. 


OSHA  10121. 

In-houaa -. 

bvhouaa 


In^wuae. 
kvhauaa. 
kvhouaa. 


NOSH  2002. 


NIOSH  a0Q2. 


NIOSH  1803  — 


NIOSH  5617. 


Iivhouae. 
ln4iouse . 


lo-hoaua. 


bUMMaa. 


Udk    11 1  ail  11   I 
NO  iTMinOQ 


XXX.. 


Oat  limit' 


0.^2  mg/M*. 


0.07  mg/M*. 
0.01  mg/M* . 


0.05  mg/M*. 
0.1  ppm 


0.03  mg/M*. 
0.02  mg/M*. 
0.02  mg/M*. 

0.02  mg/M*. 
0.1  ppm 


0.1  ppm. 


0.004  mg/M*. 

tppm 

0.004  mg/M*. 
a015mg/M*. 


0.03  mg/M*. 
0.04  mg/M*. 


0.07  ppm 

0.01  mg/M*. 
0.03  mg/M*. 
0.01  mg/M*. 


Comments 


Same  aa  nuisance  particulata  TLV. 


OL  based  on  24  L  air  vol. 
Baaad  on  O- ft  15  L«r  VOL 


on  F- ft  15  L  air  vol 
Mban     1A    ft     18:     MM.     Detectable 
Oo(w.<:0.1  ppm  at  11.5  um. 


OL  baaad  on  80  Lab  VOL 

Same  as  nuisance  partlculale  TLV. 
Same  as  nuisance  particulate  TLV 

DL  based  on  80  Lair  ML 


OL  baaad  on  240  L  air  vol  ft  totd  Pb. 

DL  baaed  on  240  L  air  vol  ft  total  Pb. 
Baaad  on  Na  ft  480  L  air  vol. 


OL  based  on  480  L  air  vol. 
OL  baaad  on  120  Lair  VOL 


OL  baaed  on  10  L  air  vol. 

Baaed  on  a- a  15  L*  vol. 

OL  baaed  on  480  L  air  vol. 

Only  Org-Sn's  listed  in  Cham  Inlo  Fila. 


0.02  mg/M*. 

0.02  ppm 

0.36  ppb — 


0.1  ppm. 
ai  ppm. 


0.1  ppm 

O.Smg/M*. 
1-4  ppm 

0.1  ppm— 
0.6ppm-..„ 


0.2  ppm  — ..— 

09  ppm 

0.5  ppm.... 

0M^  n«/M*. 
0.6  ppm.. 


O.Sppm 

0.02  ppm 

0.021  mg/M*. 
0.01  mg/M> ... 
0.6  ppm: 


In-houaa... 
OSHA  88.. 


In-houaa. 


0.002  mg/M*. 

0.002  mg/M*. 
0.8Mg/M* 


0.8Mg/M* 

1  ppm — 

0.004  mg/M*. 

0.004  mg/M*. 


0.01  ppm... 

0.2  ppm 

O.Sppm — 

O.Sppm 

O.OS  ppm.. 


<280mg/M*. 


0.02  ppm.. 


Same  aa  nulaanca  partculaia  TLV. 
OL  baaad  on  10  L  air  vol. 
OL  baaad  on  15  L  air  vol. 


Um  nosh  fTWihod  fof  (^Toluldlfw. 


Uaa  NIOSH  method  (or  o-TokMna. 
DL  baaad  on  1 00  L  air  vol. 
OL  baaed  on  1.5  Lair  vol. 


Uaa  NIOSH  method  tor  Acetic  Acid. 
OL  based  on  10  L  air  vol. 


on  3  L  air  vol. 
on  10  L  *  vol. 

on480LalrvoL 
on  120  L  air  vol. 


on  10  L  air  vol. 
on  10  L  air  vol. 

on  100  L  air  vol. 
on  10  L  air  vol. 


480  L  ft  Naubon  AcOvaOon  Analyais. 

480  L  ft  Neutron  Adk^aVon  Artalysis. 
OL  baaad  on  480  L  air  VOL 

(X  baaad  on  480  L  air  vol. 

Uaa  OSHA  metfwd  for  Acetaldehyda 

Baaad  on  toM  V  watysis  ft  480  L 

Based  on  toul  V  analysis  &  480  L 
Same  as  nuisance  particulaie  TLV. 


OL  baaad  on  10  L  air  voL 


OL  baaed  on  3  L  air  vol. 

See  Oet  Um.  (or  specific  mataia 


OL 


on  12  L  ab  vol. 


Sampunq  and  Analytical  Methoos— Continued 


Number  anaiyte 


414.  m-Xytene-alpha,alpha'-di&- 

415.  Xyfidne 


416.  Zinc  CNoride  hime.. 

417.  Znc  Stearate 


4ia  Zinc  Chromatea.  as  (OrVl).. 
419.  Zinc  Owte  Fume 


Oust „ 

420.  Zirconium  Compounds.. 


VaMatodmeitiod 


NtOSH  2008 


OSHA  IO103 

GRAV  « ID121. 


10125.. 


GRAV  &  10121. 


Other  method 


In-house. 


OSHA  10121 ... 
0SHAID121... 


10143. 


No  method 


0.1  ppm... _ 

a-Smg/M* 


Dellmil' 


0.006  mg/IM*.. 
0.003  mg/M*.. 

0,4  ^M« 

0.003  mg/M>. . 

0.003  mg/M*.. 
1  tTIQ/U* 


Comments 


OL  tMoed  on  10  L  air  vot. 
OL  baaed  on  20  L  ^  VOL 


Based  on  Zn  &  480  L  air  vol. 

Based  on  Zn  &  480  L  air  vol. 

As  Cr^*.  OL  based  on  480  L  air  vol. 

Total  Zn.  Does  not  differentiate  fume  & 


OL  baaed  on  460  L  *  vol. 


1.  Detection  Limits  (OL)  are  approidmate  values  based  on  the  analytical  procedures  recommended  air  volume  or  the  *  volume  died  in  the  "comments"  section 

bv  ck^^^ .3^^ J2J?'2S^r**''S!.:f?l^°^!i^J^         not  been  fully  validated  by  either  NIOSH  Sr  OSHA.  T^ee^iSocedSreTha^SWdevlto^ 
by  OSHA  or  were  tal«en  from  the  Meratura  Some  Irterature  methods  may  not  have  been  used-by  OailA  as  yeL  J^  ««•««>  """i  u«v«iup«i 

NIOSH  Analytical  Methods  for  PEL  Update 


Na 


7. 
10. 

11. 
1^ 

17. 


20. 
21. 
22. 
23. 
29. 


33. 

39. 
40. 
41. 

4a 


45. 
46. 
48. 
50. 


Antlyta 


Acetaldehyds 

Acetic  add 

Acetic  anhydride- 
Acetorw 


Acrolein .-_ .„_.„„._..__„.„„.. 

Allyl  alcohol 

A«yl  chloride Z 

Aiyglyddyl  elher  (AGE) 

Anwnonis.^ « „ 

Ammonium  Sulfamate  (Ammate).. 

Afiiino „ „ 

ANTU  (Alpha-Na«)hthyl  Thiowaa) . 

Beryiium  A  compounds. 

Boron  OxidB  ......_....__._._„„__.„. 


51. 

S3. 

54. 
56. 

57. 


63. 
64. 
65. 
67. 
70. 


72. 
75. 
78. 
79. 
80. 


81. 
8^ 
83. 
84. 
84. 


2-eulanone  (MEK) ™_ 

2-8uk»y  elhanol 

rvAityt  acetate : 

aec-Buiyt  alcohol 

»e»t*ilyl  alcohol : . 

frSutyl  aloohol ■. 

n^utyl^glyddyt  ettwr  (BQE) 

Butyl  mercnilaii ,, ,,. 

P^art*jtylloluene 

Calcium  carbonate  (Umeatone.  M«bla) 

Calcium  hydroxide „ 

Calcium  Qodde „ 

Caldum  SuKale  (Plasler  a*  Paris) 

Camphor,  synthetic 

Carbon  Diodde 

Carbon  OtsuWdo 

Carbon  Monoxids 

Carbon  Tetrachloride  (Tetrachtarometwia) . 
CeMoee  (paper  fibeO _ „. 

CNorinalad  Campherw  (Toxaphene) 

1-Chioro-l-niiropropane 

oOilorobenzy«dene  maionitrile ..„ 

ChlorodWuoromettiane , 

Chloroform „....««. 

CWoropenialluoroethMie 

beta-Ciiloroprene ,. 

oOitorostyrena 

oOHorestyrerte 

CNorostyrene 


NIOSH 
Validated 
Method 


NIOSH  3507 
NIOSH  1603 
MOSH3S06 
NIOSH  1400 
NIOSH  1606 


NIOSH  2501 
NIOSH1402 
NIOSH  1000 
NIOSH  S346 
NIOSH  6701 


NIOSH  5348 
NIC)6H2002 
NK>SHS276 
NIOSH7900 
NIOSH7102 


NIOSH500. 
600 

NIOSH  2600 
NIOSH  1403 
MOSH1450 
NIOSH  1401 


Other 
NIOSH 
Method 


NIOSH  1400 
NIOSH  1401 
NI06H861 
NIOSH  S350 
NIOSH1501 


MOSHSOO. 

600 
NIOSH  7020 
NIOSH  7020 
MOSHSOO. 

600 
NI06Ht301 


NIOSHS249 
NIOSU1800 
NIOSH  S340 
NIOSH  1003 
NOSH  500. 
600 


NIOSH  S67 
NIOSH  S211 


NIOSH  1003 


NIOSH  1002 


NIOSH  304 
NtOSH  1020 


NIOSH  1020 

NIOSH  1003 
NIOSH  1003 
NIOSH  1003 
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NIOSH  Analytical  Methoog  for  PEL  Update— Contintjed 


86l 


87. 
92. 
95. 


96. 
101. 


10Z 
105. 
107. 
109. 
111. 


113. 
114. 
115. 
117. 
11& 


119. 
120. 
121. 
122. 
123. 


134. 
136. 
137. 
139. 
143. 


151. 
152. 
155. 
156. 
157. 


158. 
160. 
161. 
16^ 
163. 


164. 
166. 
174. 
177. 
178. 


Anaiyte 


ONomic  Add  A  Chromaies. . 


Chromiuni,  metal.. 


Cobalt  aa  Oo  Metal  dust  &  fume.. 
Chopper,  Fume — 


Cn«  Herbidde  (Sesone).. 
Cydohennol  ___._._ 


Cydohexanons. 


Cydopanlana- 

DOT  (Oichtorod^ihenyl-trichloroethane) . 

Oemelon  (Syatox) ._ 

^64>-«sr»«ulyHH:resol 


DtNityl 
^M-Oibulylaminoethanol . 


l.l-0idilaR>-1-nilR>ethana„ 

OichloroaoalylBne- t. 

o-Oichlorobenzane 


p-OlctiloiobeniBne ...... 

1 ,1  -OioMoroalhane 

r^iiii.inMii  ■aiii  J  nil  i 

LNcnionieviyi  cviai..«.. 
Oichlorfluoromettiane.. 
1.3-Oichloropropane— 


Oiisobutyl  ketone- 

Dimethyl  SdiBle..~ 

Oimethylwane  (N.N-Oimethylaniline).. 

Oiogcane  (DIethylene  Dioxide) 

Ofprepylene  Glycol  Melhyl  Ether 


Eptchlorohydnn  .4 
EthanolMiiine_ 


Ethyl  Aaylata_ 
Ethyl  Benaene-. 
Ethyl  Bromida~. 


NIOSH 


NIOSH  7800 


NOSH  7024. 

7300 
MO6H7027, 

7300 
NIOSH7029. 

7200.     • 

7300 
NIOSHS356 
NOSH  1402 


NOSH  1300 

NOSHS274 
NOSH  5514 


NIOSH1601 
NOSH  1003 


NOSH  1003 
NOSH  1003 
NOSH  1004 
NOSH  2516 


NOSH 


¥~ 


NOSH  2002 
NOSH  1602 

NOSHses 


Other 
NOSH 


NOSH  1500 
NOSH  226 


NOSH  5017 
NOSH  2007 

NOSH  1003 


NOSH  1003 


NOSH  301 


NOSH  1010 
NOSH  2007 
NOSH  1450 
NOSH  1501 
NOSH  1011 


Ethyl  Ether 

Ethyl  Slcate .. ™. 

Ethylene  Cholorhydrin : 

Ethylene  Dichioride  (1.2-Dichloroethane).. 
Ethylene  Glycol „... 


Ethylene  Glycol  Oinibvte.. 

N-Etiy4morophoine- 

Fhiorotrictiloromethane..... 

Furfural 

Furfuryl  Alcohol 


183. 
185. 

186. 

188. 
189. 


190. 
191. 
194. 
195. 
196. 


197. 
199. 
200. 
201. 
20^ 


204. 
205. 
212. 
2  3. 


Glyddo  (2>Epoxy-1-prapanoO- 
Graphite  (nMurai,  roaplrBMe) 


Gypeum.  Total  dust-n-Heptane . 


n-Haptana 

HexacMorobutadtone .. 


Hexachtorocydopentadtane .. 
HexachkMoelhane _ 


r>-Hexana 

Hexane  laomers.. 
2 1  lexanofie.......... 


Hexorte  (Melhyl  Isobutyl  Ketone.. 

Hydrazine ...._ _ „ 

nyopo^si*  vfomRie. 
Hydrogen  Cyanide... 
Hydrogen  Fhioride.. 


I  lydBogenated  Terptwnyts.. 
2-1  lydroMypropyl  Acrylale ... 

laoamyl  Aloohol 

Isobutyl  Akohal « 


NOSH  1610 
NIOSHS264 
NI06H2S13 
NOSH  1003 
NOSH  5500 


NIOSH  2507 
NIOSHS146 
NOSH  1006 
NOSH  2529 
NIOSHS365 


NOSH  1608 
NOSH  500. 

600 
NOSH  500, 

600 
NOSH  1500 
NOSH  307 


NOSH  1003 
NOSH  1500 

NOSH  1300 


NOSH  1300 
NOSH  3503 
NOSH  7903 
NOSH  7904 
NtOSH  7903 


NOSH  1402 
NOSH  1401 


NOSH  306 
NOSH  1500 


NOSH  5021 
NOSHS43 
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NIOSH  Analytical  Methods  fo«  PEL  Update— Con^nued 


Na 


214. 


215. 
218. 
219. 
220. 
221. 


Analyta 


iMciyt  Alcohol . 


222. 
22a 

225. 
226. 

227. 


233. 

235. 
238. 
241. 
24a 


244. 
245. 
248. 
247. 
24a 


250. 
251. 
253. 
256. 
258. 


Isditarone _____„__. 

laoprapyl  Acaiaie 

Isojiropyl  Alcohol 

taopropyl  EllMr 

laopropyl  Gtyddyl  Ether  (IGE)- 


Isopropylainine 

N-^wpropytaniline 

KMna 

Limestorw,  Total  Ouat. 

MagnesitB.  Total  Oust. 


NIOSH 
VaUdated 
Mathod 


NIOSH2S06 
NIOSH  S50 
NIOSH1400 
NIOSH  S366 
NldSHSTT 


Other 
NIOSH 
Method 


NIOSH  1400 


Marble.  Total  Oust. 

Mesityl  Oxide 

MemoBcycnior . 


Methyl  Acelala „.„ „._...._____ 

Methyl  Acetylene/Propadnne  Mixture  (MAPP)-.. 


Methyl  Alcohol , 

Methyl  Bromide "..««...«.........„.„...«,„,.„« 

■•eoiyi  LrfVonoe ««...,-.«.....-,«..««,„,«« 

Methyl  CMonXom  (l.l.l-TilchotimthMi^. 
Methyl  Ethyl  Kelorte  Peroadde 


Methyl  Icdida : 

Methyl  Islbulyl  CartHnol  (Methyl  Amy!  Alcohol).. 

MethyHN-AmyJMtoie 

Melthyl  SHcala 


259. 
260. 
261. 
26Z 
269. 


272. 
273. 
274. 
276. 
27& 


279. 
280. 
281. 
282. 
283. 


284. 
285. 
286. 

287. 
288. 

295. 
298. 

299. 
300. 

30Z 


304. 
306. 
307. 
309. 
3ia 


314. 
317. 
321. 


alpha  Methyl  Stywne.. 
Methytcyckiihaxane- 


MethytcydoheiMnol™ . 

0  MethytcynJohexanorw.. 
Mineral  Wool  Ffeer 


MonomelhylAnane. 


NIOSH  S147 

NIOSH  S92 
NIOSH  500. 

600 
NIOSH  500. 

800 


NIOSH  500, 

600 
NOSH  1301 

NIOSH  S42 
NI0SHS86 


NI0SHSS9 
NIOSH2S20 
MOSHIOOI 
NIOSH  1003 


NIOSH  2002 


NIOSH  S371 


NIOSH  S291 
NIOSH  1014 
NIOSH1402 
NIOSH  1301 


NIOSH  1501 
NIOSH  1500 
NIOSH  S374 
NIOSH  2521 
NIOSH  500. 
600 


NMelCartxxiyl.. 
Nitric  Add „ 


P^Mroaniine 

P^MkocMorobenzene. 

Nrtrogen  Dioxide „ 

N»oglycerin  (NG) . 

2-MtiupiupaiMt  ._._...„. 


NHrololuene. 
Nonane 


Nuisance  Particulates.  Total  dust. 


OctachloronsphttMilona.. 
Oct»e. 


Psraquat  reapirable  dust-.. 


2-Penlanone  (Methyl  propi  ketone) 

Perchloroethylene  (Tetrachtaroethyleae). 


Petroleum  Distillates  (N^)htha).. 

Phenyl  Ether  (Vapor) „ 

Phenyl  Glycidyl  Ether  (PGE) 

Plwnytiydrazine 

Phoedrin  (Meviriphos) . 


Phosphoric  Add . 


Phosphorus  Trichloride „ 

Picric  Add  (^4.6-Trinitrophsnol) 


NIOSH  S153 
NIOSH  S150 
NIOSH  1501 

NIOSH  7903 


NK)SHS7 
NIOSH2005 

NIOSH  2507 
NIOSH  2528 


NIOSH  3S06 


NIOSH  S264 


NIOSH  6007 


NIOSH  6700 


NIOSH  2005 

NIOSH  500. 
600 

NIOSH  S97 
NIOSH  1500 


NIOSH  5003 
NIOSH  1500 
NIOSH  1300 
NIOSH  1003 
NIOSH  500, 
600 


NIOSH  1500 
NIOSH  S72 
NIOSH  S74 
NIOSH  S160 
NIOSH  2503 


NIOSH  7903 
NIOSH  3228 


NIOSH  1500 


NIOSH  305 


Na 


323. 
327. 


330. 
331. 
332. 
333. 
336. 


337. 
342. 

34a 
344. 


345. 


346. 

353. 
355. 

357. 
360. 


361. 
367. 

370. 
371. 
37a 


37a 
374. 
380. 
38a 

383. 


384. 
365. 
386. 
387. 
388. 


390. 
391. 

39a 
39a 


401. 


404. 


406. 
407. 


409. 
410. 
411. 

4ia 

41  a 


415. 
419. 
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NKDSH  ANALYTICAL  METHODS  POR  PEL  UPDATE— Conlinued 


Analyle 


Plastsr  ol  Paris  Total  Du8t„ 
Propargyl  Alcohol 


n-Propyl  Acetate-..— 

Propyl  Alcohol 

rv+Topyi  'farata. 

Propylene  Dichlorida.. 
Propylene  Oxide 


Pyrldhe 

Rouge.  (Total  Duet).. 


Saica— Amorphous  DMomaceouB 
SUca-Orystaline 

^^■'■Aiili  ■Mail 

wnSmOVHB I iT-mT ,_ 

Quartz w ™ 

TridymMe ■-■■-  ■ 

Tfipoi- . 

SSoon . .___„ 


earth  (uncalelned)   ParoipliatDd  saic»Sfta  gM-.. 


-.,.;..j.^)jj.i,.j^;t;.<^;.jt,:^ 


Siioon  Cart)ide.H 


Sodium  Hydroxide.. 
Starch.  Total  Dust.. 


Stoddard  Solvent 

Sucrose.  Total  Dust.. 


SuHur  Dioxide 

Talc  (Nor>-a8t)e8Morm).. 


Terphenyls 

1,1.2.2-Telrachloroethane.. 
Tetraethyl  Lead  (as  Pli) 


Telrahydroluran .............._. 

Tetramethyl  Lead  (as  Pb). 

Tin  as  Sr»- 

Toluene _„ ™.„ 


Toluene-a4-dtoocyanate  (TDI).. 


o-ToUdkte.. 
p-Toluidbie... 
m-Toluidki6 . 
TribulylPhoephale. 


l.l.2-Tfichlon>-l.a2-Mlluoroelh«ie.. 


TrtaMoroaoeticAcid. 
I.a4-Trichlorobenzei 
Tilchloroethylene...... 


1 .2.aTrichloropropane . 
Triethylamlne 


Triorlhocresyl  Phosphate.. 
Tungstsn,  as  W 
Iraolubia  compounds...* 

Vanarttim.  as  (Vift) 
Respirable  dust.~~».»... 
fume 


Vinyl  BrotiMa.. 


Vinyl  Toluene 

Vinyttdene  Chlonde. 


VM&P  N^ihtha.. 

Welding  lumes  (Total  particuMe). 

Xylene  (o-.m-4>-isofner8) 


Xylidkie. 

Zinc  Oxide 
Fume 


NIOSH 


NIOSH  500. 
600 


NIOSH1450 
NIOSH  1401 
NIOSHS227 
NIOSH  1003 
NIOSH  1612 


NIOSH  1613 
MOSHSOO. 
600 


NIO6H7500 
NOSH  7600 
NOSH  7500 
NOSH  7500 
t4IOSH600. 
000 


NOSH  500. 
600 

NOSH  500. 

600 
NOSH  1550 
NOSH  500. 

600 


NOSH  500. 
600 

NOSH  5021 
NOSH  1019 
NOSH  2533 


NOSH  1609 
NOSH  2534 

NOSH  1500. 

1501 
NOSH  2535 


NOSH  2002 


NIOSHS208 
NOSH  1020 


NOSH  102a 

3701 
NIOSH  1033 
NIOSHS152 


NIOSHS200 

NOSH  7074 
NOSH  7074 


NOSH  278 
NOSH  1009 


NOSH  1501 
NOSH  1015 
NOSH  1550 
NOSH  7200 
NOSH  1501 


NOSH  2002 


NOSH  7502 


Nl^ 
Method 


NOSH  SOS 


M06H7S91 


NOSH  7401 


NOSH  6004 


NOSH  5504 


NOSH  2002 
NOSH  2002 


NOSH  1603 
NOSH  5517 


NOSH  7504 
NOSH  7504 
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Appendix  B — Prritminaiy  Regulatory 
Impact.  Resulatoiy  FlexibiEty  Analsvis. 
and  Feasibility  Anlysis 
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Projected  bnpact  by  tadnstry  Sector 
Per  Plant  Average  Costs 
VII.  Economic  Impact.  Re^ilatory  Flexibility 
Analysis,  and  Environmental  Impact 
Assessment 
Economic  Impact 
Regulatory  Ftexibility  Analysis 
Environmental  topact  AssesBmcnt 

Supplement  l—Tecbmca)  OescriptioR  of  the 

Sample  Survey 
Supplement  2 — Industry  Processes  and 
Chemicals,  by  Four  Digit  SIC,  IdentifJed  in 
the  1988  Sample  Survey 
Supplement  3 — Employee  Exposures  by 
Chemical  and  Industry,  Based  on 
Combined  Data  from  OSHA's  Inle^ated 
Management  Infonoation  System  and  the 
1988  Sample  Survey 
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I.  Introduction  and  Exacative  Sunnnary 

Introduction 

The  Occupational  Safety  and  Health 
Administration  (OSHA)  is  proposing  to 
amend  its  existing  air  contaminant 
standards  29  CPR  imaiooa  Tables  Z-1. 
Z-2,  and  Z-3.  The  amendments  wonld 
lower  the  &-hour  time  weighted  average 
permissible  exposure  lunita  (I%LS)  for 
about  100  Bubctanoea  now  listed  on  the 
"Z"  tables,  raise  the  Ifanit  for  one 
chemical,  set  exposore  limits  for  about 
190  substances  currently  not  regulated 
by  OSHA.  set  short  term  exposure  limits 
for  70  substances,  and.  in  aome  cases, 
set  limits  for  ceiling  and  skin  exposures. 

Background 

Congress  enacted  the  Occupational 
Safety  and  Health  Act  of  1970  (the  Act) 
to  achieve  several  goats,  one  of  which 
was  to  protect  workers  from 
occupational  health  hazarda.  Congress 


acknowledged  the  role  of  oocnpational 
exposure  in  the  development  of 
diseases,  and  addressed  in  the  Act  the 
need  to  quickly  establish  minimum 
health  standards  to  control  exposure  to 
hazardous  substances.  To  accomplish 
Congress'  intent  OSiA  adopted  initial 
exposure  limits  for  apfwoximately  430 
chemicals.  Four  himdred  of  these 
exposure  limits  were  Based  on  the 
recommendations  of  the  American 
Conference  of  Governmental  Industrial 
Hygienists  (ACGIH).  and  21  ware  from 
the  American  National  Standudi 
Institute.  The  list  ctf  exposura  Umits  was 
to  be  updated,  improved,  and  expanded 
as  new  knowledge  and  techniques  were 
developed.  To  date  OSHA  has 
promulgated  extensive  health  standards 
for  only  24  individual  chemicals.  The 
rulemaking  under  consideration  ha« 
would  set  exposure  limits  for  about  430 
chemicals  based  on  the  1987-68 
Threshold  Limit  Values  of  the  ACGDi 
and  recommendations  of  the  National 
Institute  for  Occupational  Safety  and 
Health  (NIOSH)  of  the  U.S.  Department 
of  Health  and  Human  Services. 

The  OSH  Act  requires  the  Agmicy  to 
consider  the  feasibility  of  pnqjiosed 
standards.  Executive  Order  12291  (46  FR 
13197)  requires  that  a  regulatory 
analysis  be  conducted  for  any  rule 
having  major  economic  consequences  on 
the  national  economy,  individual 
industries,  geographical  regions,  or 
levels  of-govenunent  The  Regulatory 
Flexibility  Act  (5  U.S.C  601  et  seq.) 
similarly  requires  OSHA  to  consider  the 
impact  of  the  proposed  regulation  on 
small  entities.  This  analysis  covers 
these  requirements. 

Approach 

Because  this  rulemaking  involves 
about  430  chemicals,  OSHA  has 
prepared  the  regi^atory  impact  analysis 
in  two  phases,  niase  I  involved  the  use  * 
of  a  number  of  secondary  data  bases  to 
collect  information  on  the  chemicals  to 
be  regulated  and  the  industries  in  which 
they  are  used.  These  data  1;>aser  . ; 
provided  information  on  tius  toxicity  and 
health  effects  of  exposure  to  the 


chemicals,  and  current  information  on 
engineering  controls  in  use  and 
emergency  response  procedures.  Two 
data  bases  provided  information  on 
employee  exposures.  The  1982  National 
Occupational  Exposure  Survey  (NOES) 
was  based  on  a  sample  of  about  4.S00 
businesses.  The  data  base  devetoptd' 
from  this  survey -omtidns  an  estimate  of 
the  number  of  jiersons  occupationaUy 
exposed  to  hazardous  substances  by 
Standard  Industrial  Qasaiflcatiim  (SIC). 
Hie  second  data  base  was  OSHA's 
Integrated  Management  InforOkaUQn 
System  OMIS).'rbt  IKOS  contains  the 
results  of  air  samples  taken  since  1979 
fay  OSHA  faidustrial  hygienists  in  the 
course  of  oiMimliance  inspections.  Both 
the  NOES  an  ndlS  data  bases  provided 
valuable  information  on  the  nature  and 
extent  of  employee  exposiwes  to  the 
substances  to  be  regulated;  however, 
they  did  not  provide  complete 
information  on  all  substances. 
Supplementary  information  was 
obtained  frt)m  industrial  hygienists  and 
engineers.  These  experts  identified 
exposure  controls  in  use  and  the  number 
and  size  of  plants  most  likely  to  be 
affected  by  this  rulemaking.  These 
sources  have  provided  OSHA  with  a 
substantial  body  of  information  of 
chemical  use,  exposures  and  controls. 

Phase  n  of  the  data  collection  effort 
involved  a  sampling  survey  of  over  5,300 
firms  in  industries  where  diemical 
exposures  were  believed  to  pose 
potential  problems.  The  survey, 
conducted  during  the  first  part  of  1988. 
gathered  data  on  chemicals,  processes, 
exposures  and  controls  ctirrently  in  use. 
These  additional  data  have  permitted 
OSHA  to  refhie  the  Phase  I  preliminary 
estimates  of  technical  and  economic 
feasibility.  In  addition,  site  visits  to  over 
100  plants  are  underway  to  verify  the 
data  collected  to  date  on  chemicals, 
(MtKsesses,  controls,  and  employee 
exposures.  The  reports  covering  these 
site  visits  will  be  submitted  to  die 
docket  by  July  15, 1968. 

OSHA  hct$  use4  contractors  to  assist 
in  these  data  cnUection  efforts.  Three 
contractors  have  supplied  expert 


knowledge  on  the  industries  affected 
and  the  engineering  controls  needed  to 
reach  the  proposed  exposure  levels. 
These  contractors  and  Kearney /Centaur 
Division  of  A.T.  Kearney,  Meridian 
Research,  and  CCWSAD.  Fu  Associates 
l»ovided  dates  base  management 
support  during  all^  phases  of  this  pro)egt 
Washington  Constilting  Group  desisted 
the  san4>le  for  the  surveyed  firms  and 
KCA  Research  conducted  the  telephone 
interviews  of  these  firms. 

Employee  Exposure  and  Benefits 

Revising  OSHA's  Z-Table  limits  for 
hazardous  substances  is  expected  to 
result  in  reduced  risk  (A  diemically- 
related  disease  among  exposed 
employees.  Exposure  to  substances 
included  in  the  rulemaking  has  been 
associated  with  a  variety  of  adverse 
health  effects,  including  impairment  of 
(Ugan  system  functions,  mucous 
membrane  irritation,  neuropathy, 
narcosis,  allergic  sensitization, 
respiratory  disease,  cardiovascular 
disease,  and  cancer. 

Using  data  collected  bom  the  siuvey 
of  over  5,300  establishmenta.  OSHA 
estimates  that  between  S.8  million  and 
8.5  million  employees  are  potentially 
exposed  to  the  160  hazardous 
substances  identified  ia  the  survev.     .- 
OSHA  also  estimates  over  1.2  million 
employees  are  currently  exposed  above 
the  proposed  exposure  limits  for  these 
substances.  Table  I-l  summarizes 
OSHA's  estimates  of  the  number  of 
workers  currently  at  ritk  of  adverse 
health  effects.  OSHA  estimates  that 
promulgation  of  die  proposed  exposure 
Umits  will  result  in  a  potential  reiduction 
of  over  U.000  woik-related  illness  cases 
per  year,  over  6,000  lost-woikday  illness 
cases  per  year,  and  over  1474)00  lost 
workdays  due  to  illness  per  year. 
OSHA's  preliminary  estimate  is  that 
industry  compliance  with  the  proposed 
exposure  limits  will  result  in  a  reduction 
of  2S0  fatalities  caused  by  exposure  to 
substances  that  cause  cancer, 
respiratory  disease,  cardiovascular 
disease,  or  liver  or  kidney  disease. 
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BSniATBD  MMBBR  OP  WJMBBS  POrENnALLT  AT  RISK  OT  EXPOUBNCINS  AOVBtSB  BPreCTS. 

n  Tatar  mvbse  erpscr*^ 


• 

NO.  optcntns 

POTENTULLY 

/'NO.  OP  HOMUUI 
POnNTIMLT 

- 

AI)«EII6S  KBK.TH  BFTBCr 

EXPQ8BD  TO 
ASSOCZMID 

WITH  ana, 
WNiMM  Bsnmn 

BgQWPTP 

ASBCXJmD 

WBt  Iff  BUI, 

mammearmn 

NO.  OP  wmats 
nofcmmumia 

nJK  SUBfflllNCVr 
WNIMOR  KSttJmn 

NO.  OP  NOnCBRS 

Bvoseo  ABOve 
noMsso  unns 

MMOmi  BSIIMRTB 

NuisMCiimcn 

4,72»,417 

S,804,84« 

829,487 

892,725 

7I8,S22 

•08,537 

59,103 

59,102 

sxsrEMic  iCKicnx 

3,233.319 

3»8U,742 

250,282 

256,909 

MXXXIS  lanRMIE  IMUTKnOH 

12,077,315 

15,813.C«3 

59,969 

1,021.197 

2,277,113 

2,345.975 

746,879 

746,879 

UVat/KXBCr  OISBASB 

2,321,571 

2,488,604 

383,581 

384,876 

OCQLAR  DI9I0BBMCBS 

Ifl 

194 

9 

0 

RESPiRKTonr  orssAse 

3,7«5,717 

4,023.525 

639,n7 

654,319 

CMOIOVRSCnAK  DISBKSB 

1M,S7« 

164,576 

U,355 

44,355 

NBQMOVmfT 

1            lr231,744 

1                   • 

1.349,421 

' 

201,7ifr 

210,203 

NMCGBXS 

4,601,993 

1 

6.381,899 

526,021 

547,731 

CAICOI 

3(«U,0S3 

3.784,374 

499,716 

499,716 

MUKK  9BBZTIZMX0N 

2,710,S7« 

2,903,153 

296,444 

297,255 

•Double  councin9  of  employees  similcaneously  exposed  to  more  Chan  one 
aulwtence  in  Afferent  adverse  hcalch  effects  cate9>rles,  prevents  tbe 
■  million  of  uorkers  exposed  to  all  adverse  health  effects  in  this 

takle. 

I  ■       , 
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Nonregulatory  Alternatives 

OSHA  believes  that  there  are  no 
nonregulatory  alternatives  that 
adequately  protect  most  woricers  from 
the  adverse  health  effects  associated 
with  exposure  to  the  chemicals  under 
consideration.  OSHA  believes  that  the 
tort  liability  laws  and  Workers' 
Compensation  do  not  provide  adequate 
woricer  protection  due  to  market 
imperfections.  Some  employers  have  not 
complied  with  the  standards 
recommended  by  professional 
organizations.  The  deleterious  health 
effects  resulting  from  continued  high 
levels  of  exposure  to  hazardous 
substances  require  a  regulatory  solution. 

Technological  Feasibility 

Consistent  with  OSHA  regulations 
and  policy,  engineering  controls  and 
wori(  practices  to  control  employee  . 
exposure  are  preferred  over  Uie  use  of 
personal  protective  equipment 

Engineering  controls  involve  the  use 
of  local  exhaust  ventilation,  general 
ventilation,  isolation  of  the  worker  and 
enclosure  of  the  source  of  emissions, 
process  modifications,  equipment 
modifications,  and  substitution  of  non- 
hazardous  chemicals.  These  methods 
may  be  used  alone  or  in  combination 
depending  upon  the  industrial  processes 
involved. 

These  controls  are  widely  used  and 
will  effectively  control  exposures  either 
by  themselves,  or  coupled  with  changes 
in  work  practices. 

Peihaps  the  most  widely  used 
technique  for  controlling  diemical 
exposure  is  the  use  of  ventilation. 
General  ventilation  uses  the  movement 
of  air  within  the  general  work  space  to 
displace  or  dilute  the  contaminant  with 
fresh  outside  air.  General  ventilation 
may  not  be  the  preferred  control 
method,  however,  due  to  the  large 
volumes  of  air  movement  required.  Local 
exhaust  ventilation  uses  much  smaller 
volumes  of  air.  exhausted  from  the  point 
or  source  at  which  contaminants  are 
generated. 

Isolation  involves  placing  a  physical 
barrier  between  the  hazardous 
operation  and  the  worker.  Many 


modem,  automated  manufacturing 
'  processes  are  now  fully  enclosed  in 
ventilated  cabinets.  The  effectiveness  of 
such  a  control  technique  depends  on  the 
frequency  with  which  the  workers  have 
to  enter  the  enclosure  during  normal 
operations,  ht  other  situations,  raitfier 
than  placing  the  process  or  madiine  in 
an  enclosttce.  the  worker  ie  pieced  in  an 
enclosure.  Many  processes  which 
involve  potential  chemical  exposures 
are  operated  remotely  by  operators  in 
air-conditioned  booths  isolated  from  the 
hazardoee  meterials. 

Subctitution  refers  to  tfie  replacement 
of  a  toxic  cfaeaiical  in  a  particaUtr 
process  or  woik  area  with  another,  less 
toxic  product  Properly  ^plied, 
substitution  can  be  a  very  efCective 
control  technique.  However,  care  must 
be  taken  to  ensure  that  the  proposed 
substitstt  performs  in  a  sin^r  manner 
to  the  pcQ<hK:t  being  repleoed.  in 
addition,  it  is  essential  that  the 
substitute  be  carefully  evaluated  to 
ensure  that  in  controlling  one  hazard, 
another  different  hazard  is  not 
inadvertently  introduced.  Ilie  sebstitute 
must  also  be  compatible  whh  eMfsting 
manntacturing  equipment  and 
processes. 

The  success  of  these  techniques  will 
depend  on  the  physical  pcoperties  of  the 
chemicals  and  emissions  encountered 
(boiling  point  vapor  pressure,  etc)  and 
the  process  operating  conditfons.  b 
some  casesv  particularly  with  deening 
solvents,substitution  may  provide  the 
quickest  and  nest  effective  ncans  of 
reducing  exposure.  In  other  situatioRS,  a 
major  effort  may  be  required  to  alter 
processes  or  install  or  expand  local  or 
general  dilution  ventilation. 

OSHA  believes  that  existmg 
engine«ing  controls  are  available  to 
reduce  exposure  levels  to  the  new 
proposed  levels.  Standard  controls  have 
been  adapted  in  numerous  situations  to 
solve  situation-specific  problems  in  all 
of  tbe  indostiy  sectors  mected.  DetaHed 
industry-specific  illustrations  of  this 
point  are  presented  in  the  Technological 
FeM^ty  Chapter  of  this  Prebminary 
R^gulnory  Impact  Analysis. 


Costs  of  Compliance 

Costs  of  compliance  with  the 
proposed  rulemaking  would  result  from 
indastry  actiraw  to  lower  workers' 
chemical  exposures  to  the  levels 
proposed.  The  1S8&  sanpla  survey  of 
more  than  5,300  firms  was  drawn  from  a 
universe  of  over  one  million  firms 
potentially  affected  by  tfie  role.  Table  F- 
5  at  the  end  of  this  sacUen  presents  a  list 
of  faidustries  indwkd  in  the  analysis. 

Survey  respondents  verified  the 
number  of  work  stations  and  workers 
related  to  each  process,  the  process 
location  and  conflgiu-ation.  the  controls 
aheady  in  place,  and  potential  chemical 
exposures  above  new  proposed  levels. 
Process  controls  in  place  woe 
compared  to  a  list  oif  control  designs 
needed  to  limU  exposures  to  sew  lower  . 
levels.  Where  the  required  controls  were 
not  reported  to  be  in  place,  a  compliance 
cost  per  work  station  was  assigned. 
Process  control  costs  were  summed  per 
estabtishment  and  certain  maintenance 
weriien  were  assigned  e  respirator  cost 
Costs  for  the  surveyed  establishments 
were  then  weighted  (by  SIC  and  size)  to 
represent  comphance  costs  for  the 
universe  of  affected  plnrts. 

The  survey  found  HuA  sbeat  500,000 
establishments  reported  using  the 
chemicals  being  regul^ed.  Of  this 
number,  about  100,500  would  incur  some 
costs  to  comply  with  the  proposed  rule. 
The  total  estimated  annualized  capital 
(rfus  annual  operatiRg  costs  are  S927.83 
ratHion.  Table  1-2  pre  seats,  the  ennual 
cost  by  industry  sector,  for  bzfe  and 
small  (fewer  thaa  20  employees)  plants. 

Among  all  industry  sectors  affected 
by  this  proposal,  about  101,200 
establishments  are  estimated  to  incur, 
on  average,  an  annual  cost  of  89,200. 

Economic  Impact 

OSHA  prepared  two  estimates  of  the 
economic  effects  of  the  proposal  on 
potentially  affected  firms.  The  two 
estimates  were  based  upon  No  Cost- 
Pasathrough  ("worst  case")  and  Total 
Cost-Passthrough  ("best  case") 
scenarios. 
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TABL8  1-2 

COST  or   COMPLIANCf  IT  INOUSTSIAl  SECTOR  (•> 
PLANTS   SMALL  PLANTS       ANNUAL  COST 


20 

FOOD  PSQO.  (C) 

821.704,100 

811,789.000 

833.493.100 

.ii_'- 

T08ACC0  <c) 

819.700 

■■■:«►■-, 

819.700 

22 

TEXT.  HILL  (C) 

823,308,400 

86.17^.000 

829.478.400 

23 

APPAREL  PROB.  (C) 

823,604.300 

88.139,900 

831.744.200 

24 

LUMain  4  WOOD 

820.534,800 

8175.551,300 

8196.886.100 

25 

njMITURE 

87,915.300 

86.805.300 

814.720.600 

26 

PAPER  PRCO. 

830,966,900 

8290.800 

831.257.700 

27 

PRIHTIMC  t  PUS. 

815.263,300 

860.425.000 

875,688.300 

28 

CHEMICAL  PROO. 

831,745.500 

88.412.100 

840.157.600 

29 

PETRO.  REFIHINO 

86.800.700 

8414.600 

87.215.300 

3» 

RUBSER  t  PLASTICS 

S53.256.200 

822.225.900 

875.482.100 

51 

LEATHER  PtOO. 

81.464.400 

81.115,100  (c) 

82.579.500 

32 

STONE  A  CUV 

815,079.300 

87.463.300 

.  822,542.600 

33 

PRIM.  METAL 

834.721.200 

85.612.400 

840.333.600 

U 

ft».   ICTALS 

850.927.100 

85.010.500 

855,937.600 

35 

NACNIMERT 

843.986.300 

S13.754.100 

857.746.400 

36 

ELEC.  NACH. 

824.210.900 

87.570.500 

831.781.400 

37 

TRANS.  EQUIP. 

820.884.600 

826.214.500  (c) 

847.099.100 

38 

INSTRUMENTS 

810.257.300 

S3.207,40Q 

•  813.464,700 

39 

MISC.  NANUF. 

813.861.200 

84.334.300 

818,195,500 

40 

R.R.  TRANS. 

8532.200 

80 

8532,200 

45 

AIR  TRANS. 

81  .•28.900 

M 

81,828.900 

47 

.  TRANS.  SERV. 

81.853.100 

80 

81.853,100 

49 

ELEC.  GAS.  SAN. 

819.373.900 

S3.314.500 

822.688,400 

50 

WHOLESALE  TRADE 

81,416.300 

82.638.300 

84,054,600 

51 

WHOLESALE.  NON-DUR 

S3.094.200 

85.764.000 

88.858.200 

55 

AUTO  DEALERS  (C> 

89.862,500 

82,092.200 

811,954,700 

72 

PERSONAL  SRV.  (c) 

815.648.500 

815,639.300 

831,287,800 

73 

BUSINESS  SRV.  (c) 

83,701.700 

S5. 252.100 

88,953.800 

75 

AUTO  REPAIR  (c) 

8466,800 

81.044,100 

81,510,900 

76 

MISC.  REPAIR  SRV. 

8669.500 

U, 179,000 

M, 648.500 

00 

HEALTH  SERV.  (c) 

S2.413.000 

82.026.400 

84.439.400 

TOTAL 

8511,372,100 

8416,455,900 

8927,828,000 

Source: 


U.S.  DcfMrtment  of  Labor,  Occupational  Safety  and  Health  Adainistration. 
Office  of  Regulatory  Analysis. 


(a)  Cocts  were  calculated  by  armualixing  the  capital  cost  over  tne  projectMl  life  of 
the  equipMfit  (10  years)  using  a  10  percent  cost  of  capital  and  adding  an  annual 
operating  and  raaintenance  cost  estimated  at  10  percent  of  the  capital  cost. 

(b)  Inckjstry  sectors  not  identified  in  this  table  include  industries  with  no  major 

cost  iapsct  expected,  the  construction  industry,  which  will  be  the  subject  of  a  separate 
regulatory  analysis,  and  industries  such  as  Mining,  over  which  OSHA  has  no  jurisdiction. 

(c)  Costs  in  these  sectors  were  based  on  expert  judgement  and  secondary  data  collection. 
Survey  data  for  SICs  55,  72,  73,  n  and  80  was  insufficient  to  estimate  ccnpliance  costs. 
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In  the  first  scenario  it  was  assumed 
that  all  compliance  costs  would  be 
absorbed  by  firms  in  the  form  of 
reduced  profits.  Table  1-3  contains  a 
summary  of  this  "worst  case"  analysis. 
Under  this  scenario,  the  estimated 
average  percent  redaction  in  profits  for 
all  affected  firms  was  less  dian  one 
percentl  The  estimated  redaction  in 


profit  of  8  percent  for  ^C  2i,  Lumber 
and  Wood  Products  Manufacturers,  was 
the  highest  among  all  industries. 

In  the  second  scenario  it  was  assumed 
that  all  compliance  costs  would  be 
passed  on  to  the  consumer  in  the  form  of 
higher  prices.  The  potential  price 
increase  for  an  in(histry  sector  at  the 
two-digit  SIC  level  was  estimated  by 


dividing  the  sector's  compliance  cost  by 
its  total  sales.  In  this  scenario,  there 
would  be  little  impact  on  market  prices: 
none  of  the  estimated  price  increases 
exceeded  one-half  of  one  percent  (see 
Table  1-4). 

BIUJNQ  coos  4S10-SS-M 


21318 


Federal  Register  /  Vol.  53.  No.  109  /  Tuesday.  June  7. 1988  /  Proposed  Rules 


Federal  Reyster  /  Vol.  53.  No.  109  /  Tuesday.  June  7.  1988  /  Proposed  Rules 21319 


TABLE   r-3 
ECOtCHIC  EFFECTS:  NO-COST  RlkSCTHROU»  SCENARIO^ 


SIC    Indutrv 


Annual  Cocts^  Total  Sales^ 
(imlUoos)   (>  milUofg) 


R.o.R.  on    Pre-Rc9      Post-Reg 
Sales  (%)<  Profits  «  in)  Profits  (>  mi 


%  Change 
-n  Profits 


20  FOOD  PBOO.  33.49  353,780.38 

21  TOBACCO  ,  0.02  74,030.13 

22  TEXT.  MILL  i29.48  60,735.22 

23  APPAREL  PHOO.  ,31. ■»4  74,474.65 

24  LUNUB  i  MOOO  I9«.09  57,994.48 

25  FURNITURE  14.72  37,648.2"' 

26  PAPER  PBOO.  ,31.26  i03,694.14 

27  PRIMTING  6  PUB.  "'5.69  i.34,830.21 

28  CHEMICAL  PROO.  40.16  272,759.67 

29  PBTRO.   REFINING  7.22  196,400.57 

30  ROBBER  i  PLASTICS  75.48  86,538.58 

31  LEATHESt  PKX>.  :  2.58  15,449.56 

32  STOMf  fc  CLAY  22.54  46,094.04 

33  PRIMARY  MTTALS  40.33  112,564.26 

34  FAB.   «TALS-  55.94  150,146.41 

35  MACHINERY  57.74  345^44.89 

36  ELEC.  MACH.  31.73  245,982.^0 

37  BIANS.  EQUIP.  47.10  365,427.20 

38  fleiRUMEjrrS  43^46  83,359.57 

39  MISC.  MAWJF.  !l8.20  41,870.30 

40  R.R.  TRANS.  .53  43,869.14 
45  AIR  T1M6.  1.83  109,538.08 
47  TRANS.  SERVICES  I  i.8S  12,254.96 

49  ELEC., GAS  fc  SAN.  i22.69  300,254.83 

50  WHOLESALE  TRADE'  4.05  13,853.52 

51  NHCLESALE,  NON-OUR  8.86  113,848.20 
55  AUTO  DEALERS  11.95  341,574.50 
72  POISONAL  SERV.  131.29  24,270.74 
n  BUSINESS  SERV.  !  8.95  22,165.94 

75  AOTO  REPAIR  :  1.51  45,^50.92 

76  MISC.  REPAIR  SERV.  4.85  2,665.52 
80  HEALTH  SERVICES  4.44  i70,234.2S 


4.8 
3.7 
2.7 
4.3 
2.6 
4.1 
3.3 
4.0 
3.1 
5.0 
3.9 
4.9 


4, 

10, 
3 
2. 

7, 
2, 

L 


1.9 
7.3 
6.6 
5.1 
5.5 
4.5 


8,008.04 

3,923.60 

1,765.42 

1,813.22 

1,974.51 

1,411.02 

3,778.20 

6,471.85 

11,738.80 

4,964.85 

3,423.75 

401.69 

1,954.99 

3,714.62 

6,005.86- 

17,602.39 

12.299.14 

14,520.25 

3,373.i6 

1,788.56 

3.969.62 

3,251.40 

582.18 

21,017.84 

277.07 

1,726.26 

6,489.92 

1,771.76 

1,462.95 

2,492.19 

146.60 

7,80'. '2 


7,986.29 

3,923.59 

1,747.59 

1,793.56 

1,814.21 

1,400.96 

3r761.24 

6,412.25 

11,714.76 

4,960.84 

3.37€.10 

399.95 

1,940.73 

3,691.27 

5,974.10 

17,566.95 

12,279.63 

14>4B6.69 

3,365.00 

1,777.39 

3,969.34 

3,250.41 

581.18 

21,004.06 

273.67 

1,721.48 

6,482.81 

1,750.02 

1,455.45 

2,491.05 

142.69 

■•,804.54 


0.2'.5 
0.0003 
1.0100 
1 .0845 
8.;i8« 
0.7129 
0:4489 
0.9210 
0.20W 
0.0806 
113918 
0.4328 
0."'300 
0.6286 
0.5288 

0;2013 

0.1586 
0.2311 
0.2450 
0.6245 
0.0072 
0.0304 
1719 
0655 
2285 
27-'l 
1095 
1.2272 
0.5126 
0.0457 
2.6696 
0.0406 


Source: 


Notes: 


U.S.  Department  of  Laoor,  Occupational  Safety  and  Health  Administration,  Office  ot  Regulatory 
Analysis. 

1.  All  values  m  1965  dollars. 

2.  Reproduced  from  Taole  Vl-l. 

3.  Dun  and  Bradstreet,  CXin's  MarKet.nq  identifiers  (DMI)  Database. 

4.  Rate  of  Return  on  Sales,  Oun  and  Bradstreet,  Industry  Norms  Oataoase. 

5.  Consists  of  SIC  5093  (scrap  and  waste  materials!  only. 
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Based  on  this  analysis,  OHSA 
concludes  that  the  proposed  standard  is 
economically  feasible  for  each  sector. 
The  impact  on  prices  is  slight  and  even 
in  the  worst  cases,  the  reductions  in 
profitability  are  small. 

Regulatory  Flexibility  Analysis 

In  accordance  with  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-353,  94  Stat. 
1664  (5  U.S.C.  601  e<  se?.),  OSHA  has 
made  a  preliminary  assessment  of  how 
the  proposed  rulemaking  will  affect 
large  and  small  establishments.  The 
results  of  this  preliminary  assessment 
indicate  that  some  small  establishments 
may  experience  some  adverse  impact. 
The  smaller  profit  margins  of  some 
small  establishments  may  make  it 
difficult  for  them  to  absorb  increases  in 
compliance  costs.  OSHA  requests 
comments  on  approaches  to  rpduce  the 
impact  on  small  establishments.  An 
important  ameliorating  factor  for  each 
affected  firm  will  be  its  ability  to  pass 
through  additional  costs  to  the 
consumer.  The  ability  of  individual  Arms 
to  do  this  will  be  dependent  upon 
product  demand  elasticities.  It  is 
expected  that  all  impacted  fums  will  be 
able  to  pass  through  some  portion  of 
their  increased  costs. 

Environmental  Impact 

The  proposed  standard  has  been 
reviewed  in  accordance  with  the 
requirements  of  the  National 
Environmental  Policy  Act  of  1969 
(NEPA).  the  Council  on  Environmental 
Quality  NEPA  regulations,  and  the 
Department  of  Labor's  NEPA 
compliance  procedures  and  is  not 
anticipated  to  have  a  significant  impact 
on  the  external  environmental. 

,  Table  M.— Economic  Effects:  Total- 
Cost  Passthrough 

[Doflars  in  miHions] 


StC/Mustry 


20— Food  products. 

21— Tobacco 

22— Text  mffl 

23— Apparel 

products 

24— Umber  and 

wood 

25 — Furniture 

2&-P^>er 

products — 

27— PrintinQ  and 

■II  iiiii.iiiii  I. 
puoasTMiQ  — 

28— Oiemical 

products — 

29 — Petro.  refioing. 

30-Rubberand 

plastics 


Annual 
costs  ' 


S33.49 

0.02 

29.48 

31.74 

198.09 
14.72 

31.26 

75.69 

40.16 
7.22 

75.48 


$353,780.38 
74.030.13 
60,735.22 

74,474.66 

57.994.48 
37,648.28 

103,694.14 

134330.21 

272.756.67 
196.400.57 

86.538.58 


Costs 
asa 

per- 
cent 
o( 
sales 


.0095 
.0000 
.0485 

.0426 

.3381 
.0391 

.0301 

.0561 

.0147 
.0037 

.0672 


Table  M.— Economic  Effects:  Total- 
Cost  Passthrough— Continued 

(Dollars  in  mittions] 


* 

Costs 
asa 

SiC/industry 

Amtual 
costs 

Total  sales 

PSf- 

oem 

of 

sales 

31— Leather 

products 

2.58 

15,449.56 

.0167 

32— Stone  and 

etey -.. 

22.54 

46.094.04 

.0488 

40.33 

112,564.26 

.0358 

34— Fab.  metals 

i55.94 

150,146.41 

.0373 

35 — Machinery 

57.74 

345.144.89 

.0167 

36— Elec.  mach 

31.78 

245,962.70 

.0129 

37— Trans,  equip 

47.10 

365,427.20 

.0129 

38— Instruments 

13.46 

83.35957 

.0162 

39— Misc.  manuf . 

18.20 

41.870.30 

.0435 

40-fl.R.  trans 

.53 

43,869.14 

.0012 

45— Air  trans „. 

1.83 

109.538.06 

.0017 

47— Trans. 

senrices 

1.85 

12,254.96 

.0151 

49— Elec.  gas  and 

san „... 

22.69 

300,254  83 

.0076 

50-Wbolesale 

trade ' 

4.05 

13,653.52 

0293 

Si-Wholesale. 

noTHlur 

8.86 

113.848.20 

.0078 

55— Auto  dealers 

11.95 

341.574.50 

.0035 

72— Personal 

services 

31.29 

24270.74 

1289 

73— Business 

services .^ 

ft96 

22,165.94 

.0404 

75— Auto  repairs 

151 

>     45.750.92 

.0033 

76-Misc.  repair 

• 

serv — 

4.85 

2.665.52 

1819 

80— Health 

services 

.;    4.44 

170,234.25 

.0026 

Source:  U.S.  Department  ol  Labor.  Occumtional 
Safety  and  Health  Administration,  Office  of  Regula- 
tory Analysis. 

■  Consists  of  SIC  5093  (scrap  and  waste  materi- 
als) only. 


Table  IS.— SIC  Croups  Covered  in  the 
OSHA  Analysis 

Division  D.  Manufacturing 
Major  Group  20.  Food  and  kindred 

products 
Major  Group  21.  Tobacco  manufactures 
Major  Group  22.  Textile  tnill  products 
Major  Group  23.  Apparel  and  other  finished 

products,  made  from  fabrics  and  similar 

materials 
Major  Group  24.  Lumber  and  wood 

products,  except  furniture 
Major  Group  25.  Furniture 
Major  Group  26.  Paper  and  allied  products 
Major  Group  27.  Printing,  publishing,  and 

allied  industries 
Major  Group  28.  Chemicals  and  allied 

products 
Major  Group  29.  Petroleum  refming  and 

related  industries 
Major  Group  30.  Rubber  and  miscellaneous 

plastics  products 
Major  Group  31.  Leather  and  leather 

products 
Major  Group  32.  Stone,  clay,  glass,  and 

concrete  products 
Major  Group  33.  Primary  metal  industries 
Major  Group  34.  Fabricated  metal  products, 

except  machinery  and  transportation 

equipment 


Major  Group  35.  Machinery,  except 

electrical 
Major  Group  36.  Electrical  and  electronic 

machinery,  equipment,  and  supplies 
Major  Group  37.  Transporlation  equipment 
Major  Group  38.  Measuring,  analyzing,  and 
controlling  instruments;  photographic, 
medical  and  optical  goods:  watches  and 
clocks 
Major  Group  39.  Miscellaneous 
manufacturing  industries 
Division  E.  Transportation.  Communications, 
Electric,  Gas.  and  Sanitary  Services 
Major  Group  40.  Railroad  transportation 
Major  Group  44.  Water  transportation 
Major  Group  45.  Transportation  by  air 
Major  Group  47.  Transportation  services 
Major  Group  49.  Electric,  gas,  and  sanitary 
services 
Oiyision  F.  Wholesale  Trade 
Major  Group  50.  Wholesale  trade — durable 

goods 
Major  Group  51.  Wholesale  trade — 
nondurable  goods 
Division  G.  Retail  Trade 
Major  Group  55.  Automotive  dealers  and 
gasoline  service  stations 
Division  I.  Services 
Major  Croup  72.  Personal  services 
Major  Group  73.  Business  services 
Major  Group  75.  Automotive  repair, 

services,  and  garages 
Major  Group  80.  Health  services 
Source:  U.S.  Department  of  Labor.  OSHA.  ■ 
Office  of  Regulatory  Analysis,  as  derived 
from  Standard  Industrial  Classification 
Manual  1972,  Executive  Office  of  the 
President — Office  of  Management  and  Budget 
[1.  pp.  S-7|. 

The  listing  excludes  the  construction 
industry  (SlCs  15, 16,  and  17)  which  will 
be  the  subject  of  a  separate  regulatory 
analysis. 
Respondents: 

II.  Survey  of  Affected  Industries 

Chemicals  and  other  hazardous 
substances  are  present  to  some  degree 
in  all  industries.  However,  some 
industry  sectors  use  chemicals  more 
extensively  than  others  and  have 
controls  in  place  which  do  not  always 
reduce  workers'  exposures  below 
permissible  exposure  levels.  This 
chapter  presents  an  overview  of  those 
industries  which  OSHA  believes  may 
experience  costs  and  benefits  as  a  result 
of  this  rulemaking.  In  order  to  estimate 
and  quantify  the  potential  impact  of  the 
rule,  a  sample  survey  of  over  5,300 
establishments  was  conducted  during 
the  first  part  of  1988.  The  results  of  the 
survey  provided  the  basis  for  the  cost 
and  benefit  estimates  presented  in  this 
preliminary  Regulatory  Impact  Analysis 
(PRIA).  A  technical  description  of  the 
survey  is  presented  in  Supplement  1. 

In  order  to  determine  which  industries 
to  include  in  the  sample  survey,  OSHA 
relied  primarily  on  two  data  sources:  [1] 
The  NIOSH  National  Occupational 
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Exposure  Survey  (NOES)  of  1982  and 
suppiementary  infonaatton  &om  the 
NIOSH 1972  sufvey:  and  (2)  data  in  tbe 
OSHA  Integrated  Management 
bifonnation  System  (IMIS).  Tbe  1982 
NOBS  database  contains  a  samite  of 
the  noffiber  of  persons  exposed  by 
substance  and  industry  bom  almost 
4500  businesses  in  98  different 
geographic  areas  in  tbe  United  States. 
OSHA's  0415  contains  the  results,  of 
exposure  samples  taken  since  1979  by 
industrial  hjrgieiiists  during  the  course  of 
compliance  inspections.  LWng  these  tvro 
databases,  industries  whidi  are  hkely  to 
use  the  substances  in  this  rulemaking  at 
levels  which  might  exceed  the  proposed 
exposure  limits  were  identified. 

As  a  check  on  this  list  of  industries. 
OSHA  contracted  with  about  one  dosen 
industrial  hygienists  and  chemical 
engineers  to  review  the  list.  Based  on 
their  professtonal  knowledge,  these 
experts  verified  the  industries  with 
potential  exposure  problems.  The  final 
list  of  industries  selected  for  the  sample 
survey  included  over  30  two-digit  and 
three-idigit  SICs  where  it  is  believed  that 
chemical  exposoie  potentially  exceed 
the  proposed  levels. 

Industry  sectors  not  included  in  die 
survey  are  those  where  OSHA  believes 
there  is  little  potential  chemical 
exposure  or  wrftere  existhig  exposures 
are  well  controlled.  Industries  which 
were  not  surveyed  for  these  reasons 
included  finance,  real  estate,  insurance 
and  most  services  and  retail  trade 
sectors.  The  construction  industry  was 
also  excluded  and  will  be  the  subject  of 
a  separate  rulemaking  action.  Industries 
such  as  tnining  and  certain 
transportation  sectors  were  not  included 
since  other  agencies  have  safety  and 
health  enforcement  iurisdiction.  Certain 
industry  sectors  inrlnrfing  textile, 
apparel,  flood  and  tobafxo  products  are 
expected  to  incur  some  costs  as  a  result 
of  this  rulemaking,  but  these  were  not 
included  io  the  sample  survey.  The 
reasons  for  not  it"'li"<»ng  these  sectors 
were  a  combiaatioD  of  the  limits 
imposed  by  the  sample  size,  relatively 
low  hazardous  ssbstance  ejqwsore 
levels  and  the  availability  of  adequate 
information  on  the  engineering  controls 
currently  in  use  in  these  industries. 
(Supplement  1  contains  a  list  of  the 
industry  sectors  incladed  in  the  sample 
survey.) 

Industrial  hygienists  and  engineers 
under  contract  to  OSHA  also  identified 
the  processes  used  in  die  industries 
surveyed,  and  the  chemicals  used  in 
those  processes.  Expected  levels  of 
exposure  and  the  number  of  employees 
potentially  exposed  were  estimated.  The 
list  of  processes  and  chemicals 


determined  to  be  in  common  use  in  each 
industry  sector  was  subsequently 
verified  in  the  sample  survey. 
Supplement  2  identifies  the  processes 
and  chemicals  fo«nd  at  tbe  four-digit 
levd  for  all  industries  sorveyed. 

Establishments  to  be  surveyed  were 
selected  based  on  a  statistical  sample  of 
all  estabfashments  in  the  surveyed 
industry  sectors.  For  each  SIC 
establishDients  were  selected  from  four 
size  categories: 

(a)  0-19  employees 

(b)  20-29  enpk>yees 

(c)  100-249  employees 

(d)  250  or  more  employees 

This  permitted  analysis  of  the  effects  of 
tbe  rulemaking  by  establishment 
employment  size. 

About  5,000  completed  responses 
were  reqtured  to  obtain  statistically 
valid  results.  The  field  survey  was 
conducted  by  KCA  Research  using 
Computer-Assisted  Telephone 
Interviewing  (CATl).  Trained 
interviewers  requested  data  from  each 
establishment  regarding  prodnction 
employment,  chemical  usage,  and 
exposure  guidelines  in  use.  Respondents 
were  asked  to  verify  the  presence  or 
absence  of  cfaemics^  and  processes 
believed  to  be  found  in  estabfishments 
in  their  industry,  and  were  asked  to 
vohmteer  information  on  other 
chemicals  not  included  on  the 
interviewers'  ''prompt"  list  of  chemicals 
in  use.  For  each  chemical  present,  the 
respondent  was  asked  about  amounts 
used,  employee  exposure  levels,  and 
processes  where  used.  For  each  process, 
the  respondent  was  asked  questions 
concerning  its  configuration,  frequency 
of  use,  and  the  types  (rf  omtrois  and 
personal  protective  equipment  hi  use. 
This  information  was  used  to  derelop 
the  estimates  of  costs  and  benefits 
presented  in  this  VRIA. 

Tbe  survey  results  generally 
corroborated  the  preliminary 
assessments  of  potential  industry 
exposure  and  overexposure  to  , 

chemicals.  In  the  san4>le  of  over  5,300 
firms,  aboot  two-ddrds  reported 
chemicals  being  used  in  the  woiicplace. 
Most  of  the  firms  which  reported  no 
chemical  usage  were  small 
administrative  or  distribution  units  of 
multi-plant  companies.  Supplement  2 
contains  a  list  of  the  chemicals  and 
processes  found  in  the  survey.  Based  on 
the  survey,  OSHA  estimates  that  over  80 
percent  of  production  workers  in  most  of 
the  industries  sorveyed  are  potentially 
exposed  to  chemicals  and  abont  10-15 
percent  of  diese  wouM  be  overexposed 
at  die  leveb  proposed  in  tftis 
rulemaking.  Chapter  III  presents 
OSHA's  estimates  of  the  benefits 


occufing  from  a  reduction  in  the  number 
of  employees  exposed  to  these 
cheixiicals. 

The  industry  profiles  that  fdilows 
present  economic  information  on 
industry  sectors  expected  to  be  affected 
by  the  rulemaking.  Most  bat  not  all  of 
these  industries  were  included  in  the 
sample  servey.  Table  Il-l  at  the  end  of 
the  chapter,  contains  em^ynent  and 
establi^unent  data  for  each  industry 
profiled. 

SIC  za—Food  and  Kindred  Products 

This  major  industry  group  inchides 
establishments  that  manufacture  or 
.  process  food  and  beverages  for  human 
consumption  as  well  as  certain  related 
products  such  as  ice.  chewing  gum, 
vegetable  and  animal  fats  and  oils,  and 
prepared  animal  feeds  (1,  pp.  59  to  60], 
Increased  disposable  income,  low 
commodity  prices,  changing 
demographics,  and  the  1986  tax  reforms 
are  expected  to  benefit  this  industry  in 
the  next  few  years.  [2.  p.  39-1). 

Employment  and  establishment  data 
are  shown  m  Table  U-l.  The  total  1985 
value  of  SIC  20  shipments  ($301.6 
billion)  was  13  percoil  of  the  value  of  all 
manufacturing  industry  shipments;  this 
represented  the  largest  share  of  any 
two-digit  manufacturing  industry.  The 
most  imfiortant  industoy  within  ^C  20  is 
meat  products,  accomiting  for  22  percent 
of  the  value  of  shipotents,  fottowed  by 
beverages  and  dairy  pcodncts. 
accounting  for  14  pcioent  each  f 3,  Vcrf 
1:8]. 

In  1985, 1.5  million  workers  in  over 
29,000  estahfahmcnts  were  enqiloyed  in 
SIC  20.  Aboot  70  percent  of  these  are 
production  workers  (TaUe  U-l]. 
Employment  has  dedined  since  1979. 
The  largest  employer  Is  tbe  meat 
products  indu^ry,  with  23  percent  of  the 
workforce  in  1986,  followed  by 
preserved  fruits  and  vegetables  (15 
percent)  and  beverages  (13  percent). 
Meat  and  miscellaneous  food  products 
bodi  experienced  1988  emplojrment 
levels  slighdy  above  the  1979  peak  [4]. 
The.largest  number  of  food  products 
establishments  are  in  the  manufacturing 
or  processing  of  miscellaneons  foods 
and  meat  products  (17  percent  and  16 
percent,  respectively). 

Establisbments  in  SiC  20  are  similar  in 
size  to  those  in  the  mamiiactarfng 
industry  as  a  wh(4e,  although  there  is  a 
smaller  concentration  of  very  large 
establishments.  Mean  establishment 
size  is  55  workers. 

Most  recent  growth  by  larger  food 
processors  has  been  throegh  business- 
acquiattions  ratfver  than  interna) 
expansion.  The  food  and  beverage 
sector  is  becoming  more  concentrated 
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and  efficient  In  most  food  industries  for 
which  data  are  available,  concentration 
is  moderate,  with  the  largest  four  firms 
having  a  30  percent  share  of  sales. 
Exceptions  can  be  found  in  cereal 
breakfast  foods,  where  the  four-firm 
concentration  ratio  is  just  over  75 
percent,  and  in  soft  drinks,  where  it  is  88 
percent  [2.  pp.  39-1  to  39-39]. 

In  the  next  few  years,  most  food  and 
beverage  producers  will  benefit  from 
increases  in  disposable  income, 
favorable  trends  in  consumer  purchasing 
patterns,  and  continued  low  commodity 
prices.  Decreased  operating  costs  and 
expenses  have  resulted  in  a  6  percent 
increase  in  income  in  1985-86  for  large 
food  and  beverage  processors,  despite 
sales  gains  of  only  a  btde  more  dian  1 
percent  [2,  p.  39-1]. 

In  1985,  the  median  rate  of  return  on 
assets  in  the  food  and  kindred  products 
industry  was  5.1  percent;  this  was  the 
.third  lowest  for  the  20  two-digit 
manufacturing  industry  group.  The 
highest  rates  of  return  were  registered 
by  the  cookie  and  cracker  industry  and 
the  blended  and  prepared  flour  industry 
(11.8  percent  and  11.1  percent, 
respectively),  followed  by  the  flavoring 
extracts  industry  (9.2  percent).  At  the 
other  extreme,  the  wine  and  brandy 
industry  registered  a  -0.9  percent  rate 
of  return  on  assets  in  1985,  with  an 
average  rate  of  under  0.1  percent  for  the 
1984-86  period.  The  cheese  and  rice 
milling  industries  also  have  very  low 
rates  of  return  on  assets  (2.2  percent)  [5]. 

SIC  21— Tobacco  Manufactures 

Establishments  in  the  tobacco 
manufactures  industry  produce 
cigarettes  (SIC  211),  cigars  (SIC  212), 
chewing  and  smoking  tobacco,  and  snuff 
(SIC  213),  or  they  engage  in  tobacco 
stemming  and  redrying  (SlC  214)  [1.  p. 
70].  The  major  worker  exposures  in 
these  industries  are  to  nuisance  dusts 
generated  during  the  initial  handling  of 
tobacco  and  to  chemicals  that  have 
been  used  to  treat  the  tobacco. 

Data  on  employment  and 
establishments  for  SIC  21  are  shown  in 
Table  II-l.  In  1985.  the  value  of  tobacco 
manufacturing  shipments  was  $18.5 
billion.  sUghtly  more  than  6  percent  of 
the  value  of  shipments  for  all 
manufacturing  [3,  Vol.  1: 8].  SIC  21  has 
less  than  0.3  percent  of  the  total 
employment  or  establishments  in 
manufactiuing  [6.  pp.  10. 15].  Three- 
quarten  of  the  employees  in  this 
industry  are  production  workers.  The 
cigarette  industry  is  the  most  important 
component  of  SIC  21,  accounting  for 
more  than  80  percent  of  the  value  of 
shipments  [3,  Vol  1: 8]  and  70  percent  of 
employment  for  this  sector,  but  only  9 
percent  of  establishments  [6.  p.  15]. 


Establishments  in  SIC  21  are  large, 
with  a  mean  size  of  296  employees, 
compared  to  55  for  all  manufacturing. 
More  than  half  of  the  establishments  in 
this  two-digit  SIC  have  fewer  than  20 
employees  [Table  U-l];  and  more  Uian 
17  percent  have  250  or  more  employees. 
These  large  establishments  account  for 
more  than  85  percent  of  all  emploj^es. 
The  cigarette  industry  is  especially 
highly  concentrated,  with  a  mean 
establishment  size  of  2,430  employees. 
Eleven  establishments  in  the  cigarette 
industry  employ  1,000  or  more  workers, 
and  99.8  percent  of  all  cigarette 
manufacturing  employees  work  in  these 
large  establishments.  Mean 
establishment  sizes  in  other  tobacco 
industries  range  from  80  to  135 
employees  (8.  pp.  10, 15].  Employment  in 
the  tobacco  products  industry  has    . 
declined  every  year  since  1976  (except 
in  1981).  with  a  total  decline  in 
employment  of  more  than  23  percent 
over  the  last  decade  [4]. 

Most  tobacco  firms  remain  profitable 
because  input  costs  have  been  relatively 
stable  and  prices  have  increased  faster 
than  consumption  has  declined.  The 
major  tobacco  companies  are  contmuing 
to  reduce  their  vulnerability  through 
mergers  and  diversification  (2,  pp.  40-1 
to  40-7].  Thus,  profitablility  in  the 
tobacco  manufactures  industry  is  good. 
The  1985  median  rate  of  return  on  assets 
(7.7  percent)  was  die  fifth  highest 
median  rate  of  return  on  assets  among 
firms  in  the  20  manufacturing  industry 
groups  [5]. 

SIC  22— Textile  Mill  Products 

SIC  22  includes  those  establishments 
that  perform  any  of  the  following  six 
operations:  (1)  Preparation  of  fiber  and 
subsequent  manu^cturing  of  yam, 
thread,  braids,  twine  and  cordage;  (2) 
manufacttu'ing  broadwoven  fabrics, 
narrow  woven  fabrics,  knit  fabrics,  and 
carpets  and  rugs  from  yam;  (3)  dyeing 
and  finishing  fiber,  yam,  fabrics,  and 
knit  apparel;  (4)  coating,  waterproofing, 
or  otherwise  treating  fabrics:  (5)  the 
integrated  manufacturing  of  knit  apparel 
and  other  finished  articles  frtim  yarn; 
and  (6)  the  manufacture  of  felt  goods, 
lace  goods,  nonwoven  fabrics,  and 
miscellaneous  textiles  [1,  p.  85]. 

According  to  the  Department  of 
Commerce,  in  1986  shipments  for  the 
textile  industry  increased  4  percent  The 
value  of  shipments  in  1985  ($53.3  billion) 
has  increased  6  percent  since  1981. 
Employment  however,  remained  on  a 
long-term  downward  trend,  although  the 
1986  drop  was  marginal.  An  upward 
trend  in  output  and  relatively  high 
operating  rates  helped  to  keep  the  drop 
in  employment  to  a  minimum.  Also, 
average  hours  worked,  which  increased 


in  the  second  half  of  1985.  continued  to 
rise  relatively  strongly  in  1988  [2.  p.  41- 
11- 

Table  U-l  presents  data  on  the 
number  of  establishments  and 
employment  in  SIC  22.  Similar  to  other 
manufacturing  industries,  the  mean 
establishment  size  in  SIC  22  was  64 
employees.  Between  1981  and  1985,  SIC 
22  experienced  a  15  percent  decrease  in 
employment.  In  1985,  almost  86  percent 
of  the  number  of  employees  were 
production  workers  [4].  The  median  rate 
of  retum  on  assets  in  the  textile  mill 
products  industry  was  5.6  percent  in 
1965  [5]. 

SIC  23— Apparel  and  Other  Products 

S|C  23  is  referred  to  as  the  "cutting-up 
and  needle  trades,"  and  includes 
establishments  producing  clothing  and 
fabricating  products  by  cutting  and 
sewing  purchased  woven  or  knit  textile 
fabrics  and  related  materials.  These 
materials  may  include  leather, 
rubberized  fabrics,  plastics,  and  furs.  In 
addition,  establishments  that 
manufacture  clothing  by  cutting  and 
joining  materials  are  included  [1,  p.  97]. 

SIC  23  includes  three  types  of  apparel 
establishments:  (1)  The  regular  or  inside 
factories,  which  perform  the  usual 
manufacturing  functions  within  their 
own  plant;  (2)  contract  factories,  which 
manufacture  apparel  from  materials 
owned  by  others;  and  (3)  apparel 
jobbers,  which  buy  raw  materials, 
design  and  prepare  samples,  arrange  for 
the  manufacture  of  clothing  from  their 
materials,  and  sell  the  finished  product 
[1,  p.  97].  According  to  U.S.  Department 
of  Commerce  estimates,  the  1986  value 
of  shipments  for  SIC  23  experienced  a 
growth  rate  of  almost  2  percent  over 
1985  values  [2.  p.  42-2]. 

Between  1980  and  1985,  SIC  23  was 
.among  the  top  ten  SICs  to  experience 
the  greatest  employment  decline.  Due  tc 
large  inventories  at  both  retail  and 
wholesale  levels  and  low  consumer 
demand,  there  were  decreases  in  both 
shipments  and  employment  in  1985.  In 
several  geogra[>hic  areas,  plants  were 
forced  to  close.  The  drop  in  employment 
has  been  attributed  to  the  recent  rise  of 
imports  into  the  U.S.  market  and  to 
improvements  in  industry  efficiency 
through  streamUned  operations  and 
increased  productivity  [2,  p.  42-2]. 

The  apparel  industry  is  a  major 
employer  of  women  and  minorities, 
employing  more  than  6  percent  of  the 
manufacturing  workforce  in  plants.  Due 
to  intense  competition  in  the  industry, 
profits  and  wages  are  lower  in  this 
industry  than  in  most  other 
manufacturing  industries.  The  price  of 
labor  is  the  single  most  important  cost 
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coapooeBt  in  the  industry,  whidi 
accounts  for  the  sensitivity  that 
employment  levels  have  to  industry 
growth  levels.  Production  workers  make 
up  85  percent  of  the  apparel  work  force. 
Typically,  as  inventory  levels  grow, 
productioa  slows  down  and  employment 
drops  [2.  p.  42-2}. 

In  1966^  current-doUar  shipments  in 
the  apparel  industry  expanded  in  value 
by  3  percent.  An  increase  in  consumer 
demand  was  the  ma)or  factor 
contributing  to  the  upturn.  Output  levels 
began  to  regain  former  levels  ol  output, 
and  the  falling  rate  of  employment  of 
about  1  percent  was  well  below  the  3.1 
percent  annual  rate  of  decline  during  the 
1980-1986  period  {2,  p.  42-2}. 

Table  D-l  presents  employment  and 
establishment  for  SIC  23  for  1985.  During 
the  period  of  1981  through  1985,  SIC  23 
experienced  a  10  percent  decrease  in 
employment  Abnost  84  percent  of  tbe 
total  number  of  employees  were       ' 
production  workers  {4}.  In  19BS,  the 
median  rate  of  return  on  assets  in  this 
SIC  was  6.3  percent  [S],  , 

SIC  24— Lumber  and  Wood  Products 

This  industry  produces  logs,  pickets 
and  fences,  mining  timbers,  railroad  ties. 
poles  and  pulpwood.  SIC  24  includes 
establishments  that  cut  timber  and 
pulpwood.  merchant  sawmills,  lath 
mills,  thingje  mills,  cooperage  stock 
mills,  planing  mills,  and  plywood  mills 
and  veneer  mills  engaged  in  producing 
lumber  and  wood  basic  materials;  and 
establtshmeats  that  manufacture 
Rnished  articles  made  entirely  or  mainly 
of  wood  or  related  materials  [1.  p.  107]. 
According  to  U.S.  Department  of 
Commerce  estimates,  the  logging 
industry's  timber  harvest  in  1988  was  an 
estimated  $8.5  biQion.  compared  with 
$8.3  billion  in  1985  (constant  1982      i 
dollars)  [2,  p.  4-1).  ' 

Tbe  Department  of  Commerce  reports 
that  a  strong  expansion  of  the  market 
for  wood  products  look  place  in  1985 
due  to  gains  in  housing  and 
nonresidential  construction  activities. 
Althou^  domestic  demand  for  softwood 
liunber  was  strong,  Canadian  imports 
displaced  American  products  and 
contributed  to  an  oversupply,  depressing 
prices.  These  4ower  prices  lowered  U.S. 
lumber  producer  proRt  margins  and 
induced  industrywide  efforts  to  restrict 
imports  of  lower  priced  Canadian 
softwood  lumber.  In  addition  to  the 
oversupply  caused  by  the  competitive 
price*  in  Canadck  preventive  harvesting 
to  avoid  pest  damage  forced  inventories 
to  go  ap  and  prices  to  faO  further  [2,  p. 
4-lJ. 

In  1966,  similar  trends  continued  in 
the  deaestie  market  for  wood  products. 
This  was  due  to  a  6  percent  rise  in 


housing  starts,  continued  growth  in 
home  remodeling  and  renovation,  and 
strong  demand  from  furniture  makers 
and  other  end  users.  However,  lower- 
priced  softwood  lumber  imports  from 
Canada  continued  to  squeeze  profits  in 
1986  (2,  p.  4-1}. 

The  Canadian  softwood  hunber  prices 
brought  about  a  trade  agrecnent  in 
March  1987  between  the  United  States 
and  Canada,  m  which  Cmiada  agreed  to 
set  a  15  percent  export  tax  on  its 
softwood  lumber.  This  action  has 
proved  to  be  favorable  towards  the 
domestic  hidustry  for  softwood  Imnber 
in  the  United  States.  Canadian  softwood 
lumber  prices  in  the  United  States  have 
risen  3  to  4  percent  and  imports  have 
decreased  about  3  to  4  percent.  Since 
the  agreement,  Canada's  market  share 
has  dropped  from  33  percent  to  28 
percent.  Market  earnings  in  the  domestic 
industry  have  increased  despite  a  drop 
in  housing  starts,  a  strong  suggestion 
that  the  U.S.  is  benefiting  from  the 
higher  Canadian  prices.  It  is  expected 
that  the  trade  agreement  will  keep 
Canadian  sofhmod  prices  up  and 
continue  to  aid  tbe  domestic  softwood 
lumber  market  [7]. 

Table  II-l  presents  employment  and 
estabfishment  data  form  for  SIC  24  for 
1985,  as  wen  as  for  three  of  the 
individual  three-digit  industry  groups.  In 
1985,  the  mean  estaUishment  size  in  SIC 
24  was  19  employees,  which  is 
significaRtly  smaller  than  the  average 
size  in  other  manufacturing  sectors.  The 
median  rate  of  return  on  assets  in  this 
SIC  was  7.3  percent  [5]. 

SIC  243—MiUwork.  Veneer  and 
Plywood 

This  SIC  includes  establishments  that 
manufacture  fabrfcated  wood  millwork, 
covered  with  materials  such  as  metal 
and  plastics.  According  to  U.S. 
Department  of  Commerce,  the  value  of 
shipments  for  SIC  243  was  $16.7  billion 
in  1985.  whidi  represents  31  percent  of 
the  vahie  of  shipments  for  SIC  24.  The 
value  of  shipments  in  SIC  243  increased 
21  percmt  since  1961.  In  1985.  the 
number  of  employees  in  SIC  243  was 
about  37  percent  of  SIC  24.  The  number 
of  emplo5ree»  in  SIC  243  increased  by  18 
percent  in  1965.  of  which  about  83 
percent  of  this  total  was  production 
workers.  Average  hourty  earnings       ^ 
dropped  about  1  percent  during  that 
same  time  period.  The  number  of 
establishments  in  SIC  243  in  1985  was 
about  38  percent  of  all  establishments  in 
SIC  24  (41. 

SIC  245— Wood  Buildings  and  Mobile 
Homes 

This  SIC  includes  manufacturers  of 
wood  buildings  and  mobile  homes.  The 


1965  vahie  of  shipments  for  SIC  245  [$6.0 
billion)  represents  11  percent  of  the 
value  of  shipments  for  SIC  24  in  1985. 
The  vahie  of  shipments  in  SIC  245 
increased  6  percent  since  1961.  In  1985, 
the  number  of  employees  in  SIC  245  was 
10.5  percent  of  SIC  24.  The  number  of 
employees  in  SIC  245  increased  by  8 
percent  during  this  period,  of  which 
almost  77  percent  of  these  total 
employees  were  production  workers. 
The  number  of  establishments  in  SIC 
245  in  1985  was  4A  percent  of  all 
estabh'shments  in  SIC  24  [4]. 

SIC240 

This  SIC  covers  miscellaneous  wood 
products,  and  includes  four  four-digit 
SICs.  SIC  249  represenU  12  percent  of 
the  value  of  shipments  for  SIC  24  in 

1985.  The  value  of  tdiipments  in  SIC  249 
($6.6  billion)  increased  ahnost  19  percent 
over  1981.  In  1985.  the  oomber  of 
employees  in  SIC  249  was  about  15 
percent  of  SIC  24.  From  1961  to  1985.  the 
number  of  enoployees  in  SIC  249 
decreased  by  4  percent,  of  which  almost 
84  percent  of  these  emfdoyees  were 
production  wwkers.  The  number  of 
estabbshments  in  SIC  249  in  1985  was 
about  14  percent  of  all  establishments  in 
SIC  24  Kl- 

^     SIC  2491  incbdes  estabHshments  that 
treat  wood,  sawed  or  planed  in  other 
estabbshments.  with  creosote  or  other 
preservatives  to  prevent  decay  and  to 
protect  against  fire  and  insects.  This 
industry  also  includes  the  cutting, 
treating,  and  selling  of  poles,  posts,  and 
pilings.  The  Department  of  Commerce 
reports  that  daring  19B5,  there  was 
increased  use  of  treated  wood  for  home 
improvement  prolects,  such  as  new 
decks  and  all-weather  wood 
foundations.  Markets  for  treated  lumber 
and  plywood  have  been  expanding, 
while  markets  for  treated  telephone 
poles,  marine  pilings,  and  railroad  ties 
tend  to  be  cyclfcal  and  grow  more 
slowly  over  the  long  term.  The  market 
for  railroad  ties  in  1985  was  strong,  as 
railroads  were  able  to  generate  enough 
cash  flow  to  maintain  their  track 
systems  by  replacing  worn  out  ties.  In 

1986,  howevCT.  the  market  for  railroad 
ties  declined.  About  30  percent  of  total 
treated  wood  shipments  are  lumber  and 
plywood,  of  which  only  about  2  percent 
has  been  used  for  wood  Coundations  [2. 
p.  4-14).  The  Department  of  Commerce 
estimated  that  in  1986,  the  value  of 
shipments  in  this  industry  increased  by 
5  percent  [2.  p.  4-14J.  SIC  2491 
represents  23  percent  of  the  value  of 
shipments  for  SIC  249  (5)^  Employment 
rose  in  1986  by  2.7  peh:ent  (2,  p.  4-14]. 
The  number  of  employees  in  SIC  2491 
was  almost  16  percent  of  SIC  249  and 
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SIC  2491  represents  abaott  11  percent  of 
an  eaUbQshments  in  SIC  248  [51. 

SIC  2S— Furniture  and  PixUires 

Manafactncrs  of  botisrtoki  office, 
pubbc  buHdiag,  and  restavant  fiiiintme 
and  office  and  stove  fixtures  are 
included  in  SIC  25  (1,  p.  114).  The  U.S. 
Department  of  Commerce  states  that 
producers  of  Amiture  and  fixtures 
recently  have  been  benefituig  from 
lower  real  interest  rates,  reduction  in  the 
value  of  fte  dollar  versus  other  maior 
currencies,  and  changes  in  the  tax  laws. 
In  addition,  the  U.S.  furniture  industry  is 
undergoing  consolidation,  so  that  big 
firms  are  becoming  larger  and 
dominating  a  greater  share  of  the 
market  The  remaining  smaller  firms  are 
finding  it  more  difficult  to  compete, 
given  the  rapid  increase  in  low-priced 
imports.  Moreover,  new  manufacturing 
tedmologies  require  targe  c^rital 
investn^ite  and  \aaf<e  vofame,  neither  of 
which  are  readily  available  to  small 
firms  (2.  p.  44-2). 

For  die  biduetry.  ^  vahie  of 
shqHMBts  in  1965  hicreased  by  2* 
percent  since  1981.  AMboe^  ftrniHwe 
manufacturers  antk^ete  stronger 
demand  te  die  future,  these 
mamfactwers  remain  mcertain  as  to 
the  duratkm  and  extent  of  increased 
demand,  llierefore.  rather  than  hiring 
additional  wocfcers,  prsdeoers  have 
increased  the  average  nanber  of  hours 
worked  by  caneat  eii^iyces.  This 
trend  was  evkieat  in  the  wood  and 
metal  fuiailue  plants,  where  average 
overliaie  keen  moeased  16  percent  and 
24  percent  leqwctivdy.  in^dte  first  half 
of  1986  {2,  p.  44^  { 

Table  0-1  preaeata  enpleyMem  and 
establishtaent  data  for  SIC  2&  for  1965. 
During  this  period,  StC  25  experienced  a 
6  percent  9tMwtk  in  ca^kpymmit.  Ahaost 
80  percent  of  the  totat  auiber  of 
employees  working  in  SIC  25  were 
productioa  workers.  In  198&  the  median 
rate  of  return  OD  assets  in  the  foraiture 
industry  was  7.3  percent 

SIC  26— Paper  and  Allied  Products 

Establishments  th  this  industry 
process  fiber  frem  trees,  wastepeper.- 
and  odier  fibriiaa  materials  into  end 
products  that  are  used  by  bodi 
constaaers  and  industry  tl,,pL  M(^. 
Based  on  U.&  Depaitaieal  f^Conmerce 
estimates,  die  paper  and  alBed  predocts 
industry  cxperieaoed  oi  lacnaae  of  M 
percent  in  die  vahie  of  sUpnenta  from 
1981  to  1985.  and  alnoet  t8  percent 
between  1985  and  198eL  Tke  198S  vahie 
of  shipments  wac  $93^4  UUioa  %  p.  5-1]. 

Growth  patterns  ia  the  imhistij  vary, 
depending  on  the  sector.  Some  sectors  of 
the  industry  are  more  closely  related  to 
changes  in  industrial  activity,  whHe 


others  are  more  direcdy  affected  by 
changes  in  real  personal  inrrmu*  ^r 
demographic  factors.  The  industry's 
overall  demand  patterns  are  dosely 
linked  to  rates  of  change  in  GNP.  In 
1985.  for  example,  real  growth  for  the 
industry  was  judged  to  be  flat,  trailing 
that  of  GNP.  "nie  largest  ductuations  in 
the  industry's  shipments  have  occuned 
in  products  geared  specificaBy  for 
commercial-industrial  use,  whkh  are 
tied  to  the  annual  rate  of  business 
activity  [2,  p.  5-1]. 

Table  n-1  presents  employment  and 
establishment  data  for  SIC  26  for  1985. 
From  1981  to  1985.  employment  declined 
by  apprexfanately  2  percent.  Almost  76 
percent  el  die  total  nomber  of 
employees  ware  prodacfion  workexe  [4]. 
In  1985.  the  mediea  rate  of  retwn  on 
assets  was  7 A  percent  (5). 

Widdn  SIC  28^  dietc  are  six.  duee^ 
digH  SiC  gvoive.  wfaick  an  deaeribed 
bekew.  SIC  261  iadades  aianufacturecs 
of  pulp  from  wood  or  odier  materials. 
TheDepertaicat  of  Conunerea  t^orts 
that  U&  market  pulp  prices  dtp^yed 
nearly  19  percent  in  Ibe  first  ain  tnonths 
of  198S.  The  main  reaaene  for  die 
decline  included  a  levakng  of  doaand. 
hi^  operating  rates  at  market  pu^ 
mills,  large  pulp  inventories,  and  new 
capacity  coming  into  produetkMk  ^  the 
end  of  1985.  however,  producers'  pulp 
mill  inventories  had  dropped,  hewing  to 
stabilize  pulp  prices.  About  one-Cmrth 
of  all  market  pulp  companies  eUber  shut 
down  some  of  their  miHs  in  1985  or 
curtailed  production  to  reduce  the 
oversupply  ia  the  markeL  In  1966,  the 
industry  experienced  increased 
productivity,  hi^er  prices  and  improved 
worldwide  demaiui  For  SIC  261.  the 
value  of  shipments  in  1966  increased  by 
2.5  percent  over  1985.  SIC  261  represents 
3.4  percent  of  the  value  of  shipments  for 
SIC26{2.p.  5-2L 

9C  2^32  inchides  manufacturers  of 
paper  from  wood  pulp  and  other  fiber 
ptdp,  and  manufacturers  of  converted 
paper  products.  SIC  269  faidudes 
maimfacturers  of  paperboard.  SIC  263 
represents  11  percent  of  the  value  of 
shipments  for  SIC  26.  The  value  of 
shipments  decreased  by  3.6  percent.  The 
number  of  employees  in  SIC  263  was 
less  than  1  percent  of  SIC  26  [4]. 

SK  284  indades  manufacturers  of 
coated  or  landnated  flexible  materials 
used  for  packaging  purposes.  Ia  this 
sector,  the  vahw  of  slupraents.  vriricb 
represents  39  percent  of  the  value  of 
shipaMnta  for  SIC  26,  fawieased  l^  17 
perceat  during  the  same  period.  Tlie 
nund>er  of  en^loyees  in  SIC  264  was  34 
percent  of  SIC  26  [4). 

SIC  265  includes  manufacturers  of 
setup  paperboard  boxes  from  purchased 
paperboard.  Corrugated  boxes  have 


taken  the  ptace  of  wooden  sbippiag 
containers,  pallets,  and  metal  diuias  in 
the  U.S.  packaging  market  in  recent 
years  (2.  p.  5-6].  Similariy.  consunptlen 
of  folding  boxes  contianed  ateaddy  ia 
1985.  TUs  pattern  continued  in ' 
shipments  of  corrugated  boxes 
increasing  5.5  percent  and  3  percent  for 
folding  boxes.  Several  iniportanl 
nondurable  cad  ueers  of  folding  eartone, 
suck  as  producer*  oi  beven^es,  dry 
foods,  textilea,  sporting  goods  and  toys, 
hardware,  cuidy,  and  coametics, 
showed  lignificant  declines  in  real 
gnwtb  ia  198S,  while  die  marfcef  for 
boxed  paper  goods  eHhet  grew  sBgbtiy 
or  rraiitned  fairly  level  (2,  p.  5-^. 

Manufacturers  of  sanitaiy  food 
containers,  such  as  paperboard  milk 
cartons  and  paper  serving  and  eating 
utensils,  are  also  induded  in  SIC  ZBS. 
This  industry  has  been  stioHgty 
influenced  by  the  shift  to  plaetic 
containers.  Having  experienced  two 
successive  years  (rf  decline,  in  1986  the 
industry  increased  die  value  of 
sMpitieiits  by  2  percent  Since  1963,  the 
mbst  rapid  grxTwtb  area  within  the 
sanitary  fbod  container  indnstry  has 
been  aseptic  packaging.  Tlds  is  specially 
treated  paperboard  combined  with 
plastic  fRbrand  aluminum  foil.  Sanitary 
paper  products  have  undergone  radical 
changes  in  manufacturing  in  recent 
years;  however,  due  to  the  non- 
discretionary  nature  of  most  of  this 
industry's  relatively  high-priced  product 
line,  it  has  developed  a  stable  base  from 
which  to  expand. 

The  value  of  shipments  for  SIC  265 
increased  by  16  percent  fi«m  1981  to 
1965.  This  three-digit  SIC  represents  24 
percent  of  the  value  of  shipraents  for  all 
of  SIC  26.  Id  1985.  die  nuadier  of 
employees  in  SIC  265  was  29  percent  ef 
SIC  26  [31. 

SIC  266  includes  manufacturers  of 
building  piaper  and  building  board  from 
wood  pulp  and  other  fibrous  aatehak. 
Trends  in  employment  and  vahie  of 
shipments  have  followed  overall  tieods 
inSIC26L 

SIC27—PrinU'ng,  Pabtiehing,  end  Allied 
Indu»trTe» 

This  industry  is  divided  iota  a 
publishing  sector  and  a  printing  sector. 
The  publishing  sector  includes 
newspaper  publishing  (SIC  271^ 
periodiud  pid}lishing  (SIC  132),  book 
publiabiag  (SIC  2731}  and  greeting  card 
publishing  (SIC  277).  Tbe  printing  sector 
includes  mmiafrrial  printing  (SIC  275)k 
book  priattng  (StC  2732).  and  printing 
trade  services  (SIC  279)  [1,  pp.  106-110]. 

There  were  approximately  84,279 
estabHshments  in  the  printing  and 
publishing  business  in  1965.  Tbe 
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majority  of  these  firms  (84.1  percent) 
had  fewer  than  20  employees,  and  the 
mean  establishment  size  was  17 
workers.  The  firms  in  SIC  27  employed 
1.4  million  people  [Table  U-1]. 
According  to  the  U.S.  Department  of 
Commerce,  the  value  of  shipments  for 
all  printing  and  publishing 
establishments  in  1965  was  4.9  percent 
of  the  value  of  shipments  for  all 
manufacturing  industries.  Most  of  the 
value  of  shipments  in  SIC  27  is  from  the 
commercial  printing  sector  (32.4 
percent).  In  1965.  the  median  rate  of 
return  on  assets  was  8.2  percent  for  the 
printing  and  publishing  industry. 

Foreign  trade  has  not  been  a  major 
concern  for  this  industry  in  the  past,  but 
itnports  are  starting  to  increase  at  a 
steady  rate.  The  value  of  imports  and 
exports  was  fairly  equal  in  1966  at  $1.3 
billion  each  [2,  p.  27-2]. 

The  newspaper  industry  has 
maintained  slow  growth  in  circulation 
and  advertising  over  the  last  several 
years.  Most  of  the  growth  in  circulation 
has  come  fit)m  the  Sunday  edition,  while 
daily  circulation  fell  by  0.6  percent. 
Sales  revenues  increased  by  8.9  percent, 
from  $14Ji  billion  in  1986  to  $16,2  billion 
in  1987.  Advertising  revenues  rose 
slightly,  but  most  of  this  gain  was  due  to 
rate  increases.  Total  net  worth 
increased  by  17.4  percent  from  1986  to 
1967  (8). 

The  periodical  industry  has 
experienced  growth  in  both  advertising 
receipts  and  circulation.  Advertising 
revenue  increased  over  4  percent  in 
1986,  while  circulation  revenues 
increased  mainly  due  to  the  increase  in 
subscriptions  for  consumer  magazines. 
There  was  a  large  increase  in  the 
number  of  new  publications  entering  the 
maricet:  over  238  new  periodicals  were 
published  in  1986  [1.  p.  27-6], 

Both  book  publishing  and  printing 
showed  strong  gains  over  the  last 
several  years.  Sales  and  employment 
increased  by  3.5  percent  and  2.7  percent, 
respectively.  Spurred  by  the  increase  in 
school  enrollment,  sales  of  textbooks 
'  accounted  for  30  percent  of  total 
industry  sales.  Book  printing  usually 
follows  the  path  of  book  publishing, 
increasing  substantially  when  book 
publishing  has  a  strong  year  [1.  pp.  27-9 
to  27-13J. 

Miscellaneous  publishing  and  printing 
consists  of  newsletters,  catalogs, 
directories,  greeting  cards,  and  business 
forms.  This  industry  has  seen  steady 
gains  due  in  part  to  the  success  of  mail- 
order catalogs,  telephone  directories, 
and  newsletters  (1.  pp.  27-13  to  27-20]. 

SIC  28— Chemicals  and  Allied  Products 

SIC  28  includes  establishments  that 
produce  basic  chemicals,  and 


establishments  that  manuliacture 
products  using'chemical  processes. 
There  are  three  general  classes  of 
products:  (1)  Basic  chemicals,  such  as 
acids,  alkalies,  salts,  and  orgBnic 
chemicals;  (2)  chemical  products  to  be 
used  in  further  manufacturing,  such  as 
synthetic  fibers,  plastics  materials,  dry 
colors,  and  pigments;  and  (3)  finished 
chemical  products  to  be  used  for    ' 
consumption,  such  as  drugs,  cosmetics, 
and  soaps:  or  to  be  used  as  materials  or 
supplies  in  other  industries,  such  as 
paints,  fertilizers,  and  explosives  (1.  p. 
132J. 

.  The  chemical  and  allied  products 
industries  have  experienced  small  but 
steady  growth  over  the  recent  past. 
Total  shipments  by  the  chemical 
industry  increased  approximately  1.2 
percent  in  1986,  following  a  1.2  percent 
gain  in  1985.  Chemical  prices  have  been 
somewhat  stable  in  the  industry  since 
1982.  due  to  declining  energy  costs, 
which  are  major  factors  associated  with 
manufacturing  costs.  Like  many  other 
U.S.  industries,  various  sectors  within 
the  chemical  industry  are  undergoing 
structural  changes,  such  as  mergers, 
plant  closings,  sales  of  plants,  and  other 
adjustments.  This  industry  employs 
approximately  5  percent  of  all  industrial 
woikers.  but  more  than  10  percent  of  all 
U.S.  scientists  and  ertgineers.  As  seen  in 
Table  II-l,  SIC  28  experienced  a  6 
percent  decline  in  employment  between 
1981  and  1985.  In  1985.  55.4  percent  of 
the  total  number  of  employees  in  SIC  28 
were  production  workers.  The  value  of 
shipments  increased  8.9  percent  during 
the  1981  to  1985  time  period.  The  median 
rate  of  return  on  assets  in  the  chemical 
industry  was  6.3  percent  [5]. 

Within  SIC  28,  there  are  eight,  three- 
digit  SICs,  which  are  described  below. 
Most  known  chemicals  that  are  either 
produced  to  be  used  as  an  end  product, 
by-product,  or  effluent,  or  are  used  as  an 
input  in  the  production  of  other 
substances,  can  be  found  in  SIC  28.  In 
the  following  descriptions  of  four-digit 
SIC  groups,  examples  of  chemicals 
produced  are  listed. 

SIC  281 

This  SIC  includes  establishments  that 
manufacture  basic  industrial  inorganic 
chemicals.  SIC  281  represents  10.3 
percent  of  the  value  of  shipments  of  SIC 
28  in  1985.  The  value  of  shipments 
increased  II.4  percent  since  1981.  and 
employment  declined  by  12  percent. 
Production  workers  equaled  almost  51 
percent  of  all  workers.  The  number  of 
establishments  in  SIC  281  was  14.5 
percent  of  all  establishments  in  SIC  28 
[Table  H-l). 


SIC  281  is  subdivided  into  four  groups. 
Examples  of  the  products  of  each  four- 
digit  SIC  are  given  below. 

S/C  2812  Products— Chlorine,  soda 
ash,  caustic  potash,  caustic  soda, 
washing  sodis.  and  sodium       ' 
bicarbonate. 

SIC  2813  Atxfuc/*— Oxygen, 
acetylene,  ar^n,  carbon  dioxide, 
and  hydrogen. 

SIC  2818  Products— Color  pigments, 
iron  colors,  iron  oxide,  lead  oxide 
pigments,  mineral  colors,  titanium 
pigments,  and  zinc  oxide  pigments! 

SIC  2819  Products—S\iihuic 
hydrochloric,  and  hydrofluoric 
acids. 

SIC2a2 

This  SIC  includes  manufactwers  of  - 
plastics  materials  and  synthetic  resins,  : 
synthetic  rubbers,  and  celiutosic  and 
other  tnahmade  fibers.  IHastics  make  up 
a  variety  of  products  which  are  used  in 
diverse  markets.  Packaging  and 
construction  account  for  over  50  peroent 
of  consumption,  with  the  remainder 
going  into  the  transportation, 
electronics,  and  medical  industries.  SIC 
282  represents  almost  17  percent  of  the 
value  of  shipments  of  SIC  28.  The  value 
of  shipnients  in  SIC  282  increased  8.5 
percent  over  the  period  1981  to  1985. 
Industry  shipments  of  plastics  in  1966 
gained  6.3  percent  as  volume  rose  in 
response  to  slightly  increased  demand 
for  materials.  However,  dedining  prices 
of  plastic  materials  held  shipments  to  a 
2  percent  increase  (^.  p.  14-1] 

Table  II-l  gives  employment  and 
establishment  data  for  this  segment.  The 
number  of  employees  in  SIC  282  in  1985 
was  almost  16  percent  of  SIC  28  and  the 
number  of  establishments  was  8  percent 
of  all  establishments  in  that  SIC.  In  1985, 
employment  in  SIC  282  declined  by  12 
percent  and  production  workers 
equaled  66.5  percent  of  all  workers  (4]. 

SIC  282  is  subdivided  into  four  groups. 
Examples  of  the  products  from  each  of 
these  four-digit  SICs  are  given  below. 

$IC2821  AYM/ucto— Cellulose  plastics 
materials,  phenolic  and  other  tar 
acid  resins,  acrylic  resins, 
polyethylene  resins,  coumarone- 
indene  and  petroleum  polymer 
resins,  and  casein  plastics. 

SIC  2822  Products— <lopo\yrMrH  of 
butadiene  and  styrene,  or  butadiene 
and  acrylonitrile,  and 
polybutadienes. 

SIC  2823  Products— CbWwXow.  rayon, 
and  triacetate  fibers. 

SIC  2824  Products— Fihen  of  acrylic, 
acrylonitrile,  polyvinyl  ester,  and 
nylon. 
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This  group  includes  establishments 
that  ntanufacture,  fabricate,  or  process 
medicinal  chemicals  and 
pharmaceutical  products.  The  value  ol 
^ipments  in  SIC  283  has  increased 
almost  29  percent  since  1981.  SIC  283 
represents  16  percent  of  the  value  of 
shipments  of  SIC  28  and  ahnost  20 
percent  of  the  number  of  employees.  The 
U.S.  Department  of  Commerce  estimated 
that  the  pharmaceutical  industiy 
experienced  a  6.3  percent  increase  in  the 
value  of  shipments  in  1986.  However, 
afler  adjusb'ng  for  price  changes,  this 
growth  rate  was  closer  to  1.8  percent. 
Productivity  also  increased  in  1986. 
growing  by  approximately  2.6  percent  [Z, 
p.  17-1]. 

As  seen  in  Table  II-l,  the  number  of 
establishments  in  SIC  283  was  almost  12 
percent  of  all  establishments  in  SIC  28. 
Employment  increased  by  3  percent 
since  1981,  and  production  workers 
equaled  approximately  46  percent  of  all 
workers  in  SIC  283.  Agar,  vitamins, 
antibiotics,  vaccines,  and  viruses  are 
examples  of  the  products  of  tfiis  SIC. 

SIC  284 

This  SIC  include*  manufactureis  of 
detergents,  emnMfiCTS,  cosmetic  and 
producers  of  glycCTin.  SIC  284  represents 
15  percent  of  the  value  of  riiyments  of 
SIC  28.  The  value  of  shipments  in  SIC 
284  increased  abnost  17  percent  fitMO 
1981  to  1985.  In  1986  the  value  was 
estimated  at  $31  billion,  which 
represosts  about  a  2  percent  increase 
after  adjusting  for  price  changes  over 
1986  vahies  [2.  p.  16-11. 

The  number  of  employees  in  this  SIC 
was  almost  15  percent  of  SIC  28  and  the 
niunber  of  establishments  was  almost  2Z 
percent  In  1965.  employment  in  SIC  284 
had  increased  by  1  percent  since  1981, 
and  production  workers  equaled 
approximately  63  percent  of  all  woricefs 
in  SIC  264  [4]- 

There  are  four  subgroups  within  SIC 
284.  Examples  of  the  products  produced 
by  each  four-digit  SIC  are  given  below. 
SIC  2841  AmAiets— Soap,  synthetic 
organic  detergents,  inoi^ganic 
alkaline  detergents,  and  crude  and 
refined  glycerin  firom  vegetable  and 
anintal  fats  and  oils. 
S/C  2842  Prodact»—H<»aeiiold, 
institutimial,  and  industrial  plant 
disinfectants,  non-personal 
deodorants,  dry  cleaning 
preparations,  household  bleaches, 
and  other  sanitation  products.     . 
SIC  2843  AvcAiCts— Textile  and 
leather  finishing  agents,  sohibte  oils 
and  greases. 
SIC  2844  Products— Peifamea, 
cosmetics,  home  permanent  kits. 


shampoos,  shaving  products,  and 
talcum  powder. 

SIC  285 

This  SIC  includes  manufacturers  of 
paints  and  allied  paint  products  such  as 
varnishes,  ritellacs,  and  paint  removers. 
The  pairtt  industry  grew  by  about  5.3 
percent  in  1986,  a  vast  improvement 
over  19S5's  decline  of  2.9  percent. 
Estimated  shipments  for  1986  were  $11.1 
bilHon.  of  whidi  ardritectural  coatings 
accounted  for  about  41  percent,  followed 
by  product  coatings  (35  percent]  and 
specialty  products  (24  percent]  [2,  p.  15- 
2]. 

SIC  285  represents  about  6  percmt  of 
the  vahie  of  shipments  of  SIC  28.  The 
value  of  shipments  iricreased  almost  21 
percent  from  1981  to  1985.  The  iranrber 
of  employees  in  SIC  285  was  6  percent  of 
SIC  28  and  the  number  of 
establishments  was  9  percent 

SIC  286 

This  SIC  indodes  manufacturers  of  a 
variety  of  indnstrial  organtc  chcnucals. 
Industry  shipments  of  organic  chemicals 
increased  appraximatdy  3  peroent  over 
1985,  which  was  the  same  level  of 
growth  experienced  in  the  prevkwa 
year.  In  1985.  tbe  valve  of  sUpments  for 
SiC  286  was  $414(  biUioik  repreaenting 
21  percent  of  the  value  of  shipments  <^ 
SIC  28.  Tbe  value  of  shipments  in  SC 
286  decreased  11.3  percent  over  the 
previous  year  [Z,  p.  12-6].  The  munber  of 
entployees  in  SIC  286  was  almost  11 
percent  of  SIC  28  and  the  DBoibeff  of 
es.tabbshments  was  approximately  7 
percent  Employment  in  SIC  286 
increased  by  10  percent  and  production 
workers  eqnried  51  peroent  of  all 
workers  [Table  O-l). 

There  are  three  subgroups  in  SIC  286. 
Examples  of  products  for  each  four-digit 
SIC  are  given  bdow. 
SIC  2861  ProductB—Hardvfood  and 

softwood  distillation  products, 

wood  and  gum  naval  stores, 

charcoal,  natural  dyestuffs  and 

natural  tanning  materials. 
SIC  2865  Product*— Toitaeae,  bensene, 

synthetic  organic  dyes  and 

pigments. 
SIC  2869  Aadbc/!8— Alcohols. 

caprolactnm.  and  ethylene  glycol. 

SIC  287 

This  SIC  indudes  establishments  that 
manufacture  agricultiual  chemicals  and 
pesticides.  According  to  the  U.S. 
Department  of  Conuuerce,  the  1985 
value  of  shipments  of  SIC  287  ($14.8 
billion)  represents  7.5  percent  of  tbe 
value  of  shipments  of  SIC  28.  The  value 
of  shipments  in  SIC  287  decreased  9.6 
percent  bora.  1981  to  1885.  Employment 
in  SIC  287  represented  5  percent  of  SIC 
28.  but  has  dedined  by  16  percent  since 


1961.  Tbe  number  of  establishments  in 
SIC  287  was  appraxifaiately  4  percent  of 
all  establishments  in  SIC  28  and 
production  workers  equaled 
approximately  62  percent  [Table  U-1). 

SIC  2873  indudes  manufacturers  of 
nitrogenous  and  mixed  fertilizers.  The 
value  of  shipments  of  nitrogenous 
fertilizers  in  1986  was  $3.43  billion, 
which  represents  a  decrease  of 
approximately  6.2  percent  over  1965 
shipments  (2,  p.  13-1]. 

SIC  2874  includes  manufacturers  of 
phosphatic  fertilisers,  such  as 
pho^oric  add.  made  fitim  frfmsphate 
rock.  The  value  of  shipments  of 
phosphatic  fertilizers  m  196B  was  $4.67 
billion,  which  represents  a  decrease  of 
approximately  13  percent  over  1965 
shipments  [2.  pi  13-S|.  Ammonia  and 
phoqthoric  add  are  two  sobstances 
with  potential  exposure  problems  that 
are  produced  and  or  used  in  SIC  2874. 

SIC  2875  includes  establishments  that 
mix  fertilizers  from  purchased  fert^er 
materials.  SIC  2879  ktchides  fornralators 
and  preparers  of  ready-to-ase 
agricultural  and  household  pest  control 
chemicals,  such  as  fungicides, 
insectiddes.  and  hertnddes. 

SIC  289 

This  group  includes  manufacturers  of 
misceBaneous  chemical  products.  For 
1985,  SIC  289  represents  7  percent  ($14.6 
bilHon)  of  the  value  of  shipments  of  SIC 
28.  From  1981  to  1965,  the  vahie  of 
shipments  in  SIC  289  increased  15.5 
percent.  The  nmnber  of  employees  in 
SIC  289  was  almost  10  percent  of  SIC  28 
and  has  remained  unchanged  since  1981. 
The  number  of  establishments  hi  SIC 
289  was  approximately  19  percent  of  all 
establishments  in  SIC  28.  Production  . 
workers  equaled  approximately  62 
percent  of  all  workers  [Table  II-l  J. 

SIC  2891  includes  manufacturers  of 
industrial  and  household  adheaives  and 
sealants.  Industry  shipments  for 
adhesives  and  sealants  in  1986 
amounted  to  $4.2  billion,  of  which  about 
80  percent  were  by  synthetic  resins  and 
rubber-based  adhesives;  20  percent  by 
sealant  and  caulking  compounds;  and 
the  remaining  20  percent  by  natural- 
based  adhesives  and  miscellaneous 
compounds  [2.  p.  15-3]. 

SIC  2892  indudes  manufacturers  of 
explosives,  such  as  TNT 
(Trinitrotoluene).  Ethylene  glycol 
dinitrate  is  one  of  the  produds  of  this 
SIC  which  may  have  potential«xpo8ure 
problcuns.  SIC  2893  includes 
manufacturers  of  printing  ink.  whereas 
SIC  2895  indudes  manufacturers  of 
carbon  blade  SIC  2899  indudes 
manufacturers  of  miscellaneous 
chemical  products,  not  elsewhere 
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classified.  Among  these  three  SICs, 
ethylene  glycol,  nitiotoluene,  hexylene 
glycol  trimellitic  anhydride,  and  coal 
dust  are  all  substances  with  suspected 
exposure  problems  that  are  either 
produced  or  used  in  these  sectors. 

SIC  29— Petroleum  and  Related 
Industries 

This  industry  is  divided  into 
petroleum  refiners  and  producers  of 
other  related  products.  Petroleum 
refineries  [SIC  2911)  produce  fuels  (such 
as  gasoline,  kerosene,  and  dlstiUate  and 
residual  fuel  oils)  as  well  as  lubricants 
and  chemical  feedstocks.  These 
products  are  produced  through  straight 
distillation  of  crude  oil  redistHlation  of 
unfinished  petroleum  derivatives,     . 
cracking,  or  other  processes.  Other 
producers  in  this  sector  manufacture 
asphah  and  tar  products  foi^  paving  and 
roofuig  (SIC  295)  and  other  hibri(^ting 
oils,  greases,  and  petroleum  and  coal 
products  (SIC  290)  [1.  pp.  127-128}. 

The  1985  value  of  shipments  for  SIC  29 
($179.1  billion)  was  7.9  percent  of  the 
value  of  shipments  for  all  manufacturing 
industries.  Petroleum  refining  dominates 
SIC  29.  accounting  for  94  percent  of  this 
sector's  value  of  shipments  {2.  pp.  10-6 
to  10-14). 

The  number  and  size  distribution  of 
establishments  in  SIC  29  are  shown  in 
Table  D-l.  as  is  total  employment! 
Relative  to  value  of  output,  SIC  29  has 
few  establishments  and  low 
employment,  accounting  for  less  than  1 
percent  of  all  manufacturing 
establishments  and  employment  [6.  pp. 
la  30). 

About  40  percent  of  the 
establishments  in  SIC  29  are  petroleum 
refineries  [9].  which  are  large  and 
extremely  capital  intensive.  Production 
is  highly  automated:  enclosed  processes 
are  used  throughout  Mean  employment 
size  is  105  employees.  By  contrast, 
plants  in  the  other  industries  within  SIC 
29  are  relatively  small  and  less  capital 
intensive,  and  processes  are  generally 
not  automated.  Mean  establishment  size 
in  the  rest  of  SIC  29  is  19  employees. 

The  general  pattern  of  firms  in  SIC  29 
in  the  1980s  has  been  one  of  decline.  The 
real  value  of  petroleum  product 
shipments,  consumption  of  petroleum 
products,  petroleum  refining  capacity, 
and  employment  in  SIC  29  all  peaked 
between  1977  and  1981.  There  has  been 
an  upturn  since  1985,  resulting 
principally  from  a  sharp  declkie  in  crude 
oil  prices  In  the  first  half  of  1986.  which 
stimulated  demand  for  refinery  products 
[4: 2.  pp.  10-1  and  10-2).  Demand  for 
petroleum  products  is  expected  to  grow 
only  slightly  in  the  short  run  and  to 
show  litde  long-run  growth.  In  the  past, 
trends  have  been  tttrongly  influenced  by 


sharp  fluctuations  4n  the  price  of  crude 
oil  (2.  pp.  10-3  and  10-41. 

In  1985.  imports  of  refined  petroleum 
products  were  $18.2  billion,  which 
reflects  both  the  price  of  crude  oil  and 
the  volume  of  imports.  The  volume  of 
imports  is  itself  strongly  influenced  by 
the  price  of  crude  oil.  since  low  prices  of 
crude  oil  tend  to  reduce  imports  of 
refised  petroleum  products  by  making 
domestic  refineries  more  competitive  in 
the  production  of  gasoline.  Import 
penetration  has  been  erratic  [2.  pp.  10-1 
and  lO-^). 

The  profitability  of  firms  in  SIC  29  is 
low.  The  median  1985  rate  of  return  on 
assets  (4;4  percent)  is  the  second  Ibwiest 
median  return  oa  assets  of  all  20  two- 
digit  manufacturing  industries  [5]. 

SIC  30— Rubber  and  Miscellaneous 
Plastics  Products  Industry 

This  industry  sector  consists  of 
establishments  that  manufacture  a 
variety  of  products  fi^m  plastic  resins 
and  from  natural,  synthetic,  and 
reclaimed  rubber.  Ahhougb  plastic 
products  account  for  the  largest  share  of 
the  value  of  shipments  of  this  industry 
group,  the  industry  also  manufactures  a 
variety  of  rubber -products,  including 
tires-,  inner  tubes,  footwear^  and  beHing 
(1.  pp.  129-132).  The  value  of  shipraents 
for  1986  was$7l;.3  billion.  This  iadostty 
is  dominated  by  the  miscellaneous 
plastic  products  sector  (SIC  307  until 
1867  and  now^C  308).  which  accounts 
for  81  perdent  of  the  establishments.  86 
percent  of  the  value  of  shipments,  and 
70  percent  of  the  employment  for  the 
entire  industry  group  [9].  the  tire  and 
inner  tube  (SIC  301}  sector  and 
miscellaneous  rubber  products  (SIC  306) 
sector  are  the  other  major  components 
of  this  industry. 

Similar  processes  are  used  in 
manufacturing  plastic  and  rubber 
products,  with  the  nature  and  form  of 
the  final  product  determining  the 
process  more  than  the  product's 
components.  A  product's  components, 
however,  determine  the  types  of 
chemical  exposures  employees 
experience.  Examples  of  particularly 
serious  types  of  exposures  are  those  to 
the  foaming  agents  that  are  used  in  the 
production  (A  foam  rubber  or  plastic 
foams  and  to  the  styrene  used  to 
produce  polystyrene  or  for  lamination 
processes. 

As  shown  in  Table  Q-l.  the  industry 
sector  has  relatively  small 
establishments.  61  percent  of  whidi 
have  fewer  than  20  employees,  widi  an 
average  of  43  employees  per 
establishment  Employment  in  this- 
industry  grew  by  7  percent  between  1981 
and  1985.  with  growth  in  the  tire  and 
inner  tube  and  miscellaneous  plastic 


product  eectors-balancing  declines  in 
other  sectors  (4). 

Firms  in  this  industry  have  above- 
average  profits  for  manufacturing 
industries,  with  a  7.7  percent  median 
rate  of  return  on  assets  compared  with  a 
7.0  percent  median  for  all  manufacturing 
firms  (5). 

SIC  31— Leather  and  Leather  Produdte 

The  leather  and  leather  products ' 
industry  ^SIC  31  j  consists  of  several 
sectors  such  as  leather  tanning  (^C 
311).  non-rubber  footwear  (SIC  314).  and 
luggage  and  leather  goods  {SIC  315-319). 
{1.  pp.  133-135].  Shipments  of  leather 
p](oducts  and  employment  in  die  leather 
industry  have  been  diecUning  steadily 
over  the  past  several  years,  due  lAainly  - 
to  the  worsening  bnport  situatimi  (2.  p.' 

43-lJ.  ■      ^    :  •  •    :-.H-   ••   ..• 

Accordhig  to  din  iJ.S.  De|i)artira^  of 
Comm^tiie.  the  1985  vahi'e  of  shipmeitts ' 
for  leather  and  leather  products  ($8.6 
'  billion)  was  down  8.2  percent  fi-om  1984. 
The  total  represents  0.4  percent  of  the 
value  of  shipments  for  all  manufacturing 
industries.  Non-rubber  foptwear  (SIC 
314}  makes  up  most  of  the  value  of 
shipments  in  dUs  industiy  with  51.9 
jtercent  of  the  total  value  (3).  The 
median  retiun  on  assets  in  1985  for  the 
leather  and  leather  product  industry  was 
8.3  percent  [5]. 

The  number  of  establishments  in  the 
leather  tanning  and  finishing  industry 
(SIC  311)  has  decreased  by  over  244 
establishments,  from  384  Establishments 
in  1962  to  140  establishments  in  1986. 
Employment  and  shipments  have  also 
decreased  significantly.  Since  the 
leather  tanning  industry  is  highly 
dependcsit  on  the  demand  fit>m  the  non- 
rubber  footwear  industry,  it  is  not  likely 
that  the  situation  will  improve  in  the 
near  future  [2.  pp.  43-1  and  43-2]. 

The  footwear.  luggage,  and  handbag 
industry  (SIC  3L  odier  Oian  311)  has  had 
reductions  in  sales  over  the  past  few 
years.  The  non-rubber  footwear  industry 
has  suffered  substantially  since  1961 
whep  an  import  restraint  agreement 
with  South  Korea  and  Taiwan  expired. 
Since  then,  import's  share  of  the 
domestic  maricet  has  increased  to  over 
80  percent  In  the  last  few  years, 
production,  employment  and  domestic 
shipments  have  declined  substantially 
(2.  p.  43-5J. 

The  luggage  and  leather  goods 
industry  has  also  seen  declines  in 
prc^uction.  employment  and  shipments 
over  the  past  several  years.  Imports 
reached  over  52  percent  of  the  domestic 
maiiet  in  198&  Employment  has  also 
been  declining  over  the  past  few  years. 
ftotn  42.000  total  employees  in  1964  to 


37.400  total  employees  in  1986  [2.  pp.  43- 
12  and  13]. 

SIC  32— Stone.  Clay.  Glass  and 
Concrete  Products 

This  industry  is  made  up  of  products 
such  as  cement  (SIC  324).  concrete  (SIC 
327).  pottery  (SIC  326).  stone  (SIC  328). 
glass  (SIC  321-323).  and  clay  brick  (SIC 
325).  Since  these  products  are  primarily 
used  as  construction  materials,  the 
industry  is  heavily  dependent  on  the 
amount  of  new  construction  activity  in  a 
given  year. 

There  were  21,054  establishments  in 
the  stone,  clay  and  glass  industry  (SIC 
32)  in  1985.  Most  of  Uiese  firms  (73.7) 
percent)  employed  fewer  than  20  people 
in  1985.  The  mean  establishment  size 
was  28  workere.  Total  employment  was 
588.000  in  1985,  a  decrease  of  0.8  percent 
over  the  1984  total  employment  figure  of 
593,000  [6]. 

In  1985,  the  value  of  shipments  in  SIC 
32  increased  3.1  percent  over  1984.  The 
total  value  was  2.4  percent  of  the  value 
of  shipments  for  all  manufacturing 
industries.  The  value  of  shipments  is 
evenly  distributed  over  the  entire 
industry,  except  for  the  concrete  sector 
(SIC  327)  widi  35.4  percent  of  shipments 
{3].  The  median  rate  of  return  on  assets 
for  SIC  32  was  6.5  percent  in  1985  [5]. 

The  concrete  industry  (SIC  327)  has 
seen  considerable  improvement  in 
production,  emplosrment.  and  demand  in 
the  past  several  years.  The  demand  for 
concrete  has  increased  substantially 
since  1982,  when  shipments  were  23 
.percent  below  their  ciurent  figiire. 
Imports  are  not  a  significant  factor  wlien 
dealing  with  concrete.  Since  concrete 
demand  depends  mainly  on  non- 
residential building  construction,  the 
demand  for  concrete  should  decrease 
slighUy  in  the  near  future  [2,  pp.  2-4  to 
2-9]. 

The  glass  industry  (SICs  321-^23)  has 
experienced  steady  growth  over  the  past 
two  years,  mainly  in  production  and 
shipments.  New  product  introductions 
have  allowed  the  glass  industry  to  make 
substantial  gains  in  winning  market 
share.  The  oudook  for  continued  growth 
for  the  glass  industry  is  good  [2,  pp.  2-9 
to  2-12f 

Shipments  of  clay  bricks  (SIC  325-326) 
have  increased  substantially  over  the 
past  few  years,  fro^i  6.2  billion  bricks  in 
1983  to  7.3  billion  bricks  in  1986.  The 
oudook  for  the  industry  is  for  slow 
growth  in  the  near  future  [2.  pp.  2-12. 

"J- 

SIC  33— Primary  Metal  Industries 

The  primary  metal  industry  (SIC  33)  is 
divided  into  two  different  sectors: 
Nonferrous  metals  and  foundries  (SIC 
333-336)  and  ferrous  metals  and 


foundries  (SIC  331-332)  [1,  pp.  145-152]. 
This  includes  the  basic  iron  and  steel 
industry,  and  the  metals  industry.  Both 
sectors  have  been  hurt  in  the  recent  past 
by  a  decline  in  domestic  consumption 
and  the  growing  number  of  imports  into 
the  United  States.  The  future  for  these 
industries,  however,  looks  brighter  due 
to  an  increase  in  orders,  slowing 
imports,  and  a  decrease  in  capacity  [10]. 
These  industries  have  had  increases  in 
prices,  shipments,  and  profits  in  1987 
and  1988,  helped  by  die  fall  in  the  dollar. 

As  seen  in  Table  D-l.  the  number  of 
establishments  in  SIC  33  in  1985  totaled 
10.101.  The  majority  of  these  had  fewer 
than  20  employees  in  1985.  Total 
employment  (808,000  employees  in  1985) 
and  production  employment  (612.000  in 
1985)  have  declined  over  the  last  several 
years,  while  the  average  hourly  wage  of 
production  workers  has  increased  by  2.2 
percent  from  1984  to  1985  [6].  The  mean 
establishment  size  was  80  workers. 

Production  in  the  steel  mill  products 
industry  has  declined  over  the  past  few 
years,  from  88.3  million  tons  in  1985  to 
84.0  million  tons  in  1986.  a  decline  of  4.9 
percent.  The  1985  value  of  shipments 
($110.3  billion)  in  SIC  33  was  4.8  percent 
of  the  value  of  shipments  for  all 
manufacturing  industries  [3|.  The 
median  rate  of  return  on  assets  in  1985 
was  5.5  percent  for  the  primary  metal 
industry  [5]. 

The  oudook  for  the  steel  industry  is 
brighter  than  just  a  few  years  ago.  In 
1987,  the  industry  is  expected  to  have  its 
firet  profitable  year  since  1981.  This  is 
due  mainly  to  the  large  decrease  in 
capacity  and  employment  that  the 
industry  has  implemented  over  the  last 
several  years,  ihe  industry  has  cut  costs 
of  production  while  prices  have 
remained  steady. 

The  import  situation  has  also 
improved  for  the  steel  industry,  due  in 
part  to  the  falling  value  of  the  dollar 
against  major  competitors  such  as  Japem 
and  Europe.  Over  the  past  few  years, 
imports  of  steel  mill  products  took  a 
large  share  of  the  domestic  market  ah 
increase  of  7.7  percent  in  the  market 
share  from  1979  to  1984.  Exports 
declined  during  the  same  time  period  by 
13.7  percent  [2.  pp.  19-1  to  19-9). 

The  ferrous  castings  industry  [SIC 
.332)  has  shown  a  poor  performance  over 
the  past  few  years.  The  value  of 
shipments  has  been  steadily  decreasing. 
bom  $10.8  billion  in  1985  to  $10.1  billion 
in  1986.  a  decline  of  7.3  percent.  The 
value  of  shipments  for  SIC  332  is 
forecast  to  increase  7.1  percent  in  1987. 
although  this  trend  is  not  likely  to 
continue  in  the  future.  Total  employment 
and  the  number  of  production  workers 
has  also  fallen  since  the  early  1980'8,  by 
9.7  percent  and  10.0  percent. 


respectively,  from  1979  to  1984  [2.  pp. 
19-1  to  19-9J. 

Nonferrous  metals  can  be  classified  as 
four  primary  metals:  aluminum,  zinc, 
lead,  and  copper.  The  aluminum 
industry  has  had  mixed  progress  when  it 
comes  to  improving  their  industry. 
Shipments  have  increased  steadily  in 
the  past  few  years,  with  a  3.3  percent 
increase  in  1986.  The  aluminum  industry 
does  experience  a  cost  disadvantage 
due  in  part  to  its  high  electrical  costs. 
Most  aluminum  producers  use  very  high 
levels  of  electricity  in  their  production 
processes:  costs  of  production  fluctuate 
with  electrical  utility  costs.  The  industry 
faces  potentially  higher  electricity  rates 
related  to  legislative  bills  designed  to 
reduce  acid  rain  depositions  produced 
by  coal  burning  utilities.  The  enactment 
of  such  legislation  is  projected  to 
increase  power  rates  to  aluminum 
smelters  by  over  10  percent. 

The  zinc  industry  should  have  steady 
growth  over  the  next  few  years,  due 
mainly  to  a  decline  in  capacity  and  an 
increase  in  consumption.  This  has 
caused  the  price  of  zinc  to  rise,  although 
rather  slowly,  Domestic  consumption 
was  still  expected  to  increase  to  960,000 
tons  in  1987.  The  value  of  shipments 
declined  by  18.8  percent  in  1986,  but  it  is 
expected  to  increase  by  7-7  percent  in 
1987.  Total  employment  and  the  number 
of  production  workers  has  remained 
steady  for  the  past  several  years. 

The  lead  industry  has  had  slow 
growth  over  the  past  few  years,  due 
mainly  to  a  decline  in  demand  from 
products  such  as  gasoline  and 
automobile  batteries.  Consumption  is 
expected  to  increase  slighdy  by  a 
modest  2.1  percent  in  1987.  but  to 
continue  increasing  into  the  I990's. 
Industry  production  should  also  increase 
slowly,  about  2  percent  a  year  for  the 
next  few  years  [2,  pp.  20-6  to  20-18]. 

The  copper  industry  has  been 
undergoing  restructuring  to  remain 
competitive  in  the  world  market.  This 
has  forced  the  industry  to  decrease 
capacity  and  reduce  employment  [2.  pp. 
20-6  to  20-18].  The  price  of  copper  has 
been  driven  up  recendy  due  to  a  decline 
in  inventories.  This  should  allow  the 
industry  to  turn  a  significant  profit  for 
the  first  time  in  several  yeara.. 

SIC  34— Fabricated  Metal  Products 

The  fabricated  metal  products 
industry  (SIC  34)  consists  of  several 
different  groups:  Metal  cans  and 
shipping  containers  (SIC  341);  cuUery. 
and  hand  tools  (SIC  342):  heating, 
equipment  (SIC  343);  fabricated 
structural  metal  products  (SIC  344): 
screw  machine  products,  bolts,  and 
washers  (SIC  345]:  forgings  and 
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stampings  (SIC  346);  plating  and  coating 
(SIC  347];  small  arms  and  ordinance 
(SIC  348):  and  miaceUaneous  wire  and 
fabricated  products  (SIC  349).  SIC  34 
excludes  machinery  and  transportation 
equipment  {1.  pp.  153-166). 

The  total  number  of  establishments  in 
the  fabricated  metal  products  industiy 
in  1985  was  48,322.  The  ma)ority  of  these 
Brms  (67.0  percent)  employ  fewer  than 
20  people,  a  change  of  0.2  percent  since 
1984.  Total  employment  in  this  industry 
has  reached  1.465  million  employees,  an 
increase  of  ai  percent  since  1984  [6]. 

The  1S8S  value  of  shipments  for  SIC  34 
represents  a  2.7  percent  increase  over 
1984.  This  was  6.1  percent  of  the  value 
of  shipments  for  all  manulactimng 
industries  [3].  The  median  return  on 
assets  for  the  fabricated  metal  products 
industry  in  1985  was  7.1  percent  [5). 

Metal  caps  (SIC  3411)  shipments  have 
been  increasing  steadily  in  the  past  few 
years,  from  92.3  billion  units  in  1983  to  • 
105.0  billion  units  in  1986,  an  increase  of 
over  13.75  percent  This  was  due  mainly 
to  the  increase  in  soft  drink  and  beer 
cans  being  shipped.  The  value  of 
shipments  has  also  increased  with  a 
compound  annual  increase  of  3.3 
percent  from  1979  to  1984.  Total 
employment  in  the  metal  cans  industry 
has  remained  steady  with  only  a  slight 
decrease  expected  in  1987.  Tlie  number 
of  production  workers  has  increased 
slightly  with  an  increase  of  0.3  percent 
from  1985  to  1986.  Exports  of  metal  cans 
have  decreased  substantially  since  1984 
when  they  readied  an  all-time  high  of 
$56.5  million.  Since  that  time  they  have 
decreased  to  $37.5  million  in  1986  [2,  pp. 
6-1  to  CM]. 

The  fabricated  structural  metal 
industry  (SIC  3441)  produces  structural 
metal  components  used  primarily  in  dte 
construction  industry.  Shipments  of 
fabricated  structural  metal  increased  8.0 
percent  from  1964  to  1985,  from  $7.5 
billion  to  $8.1  biHion  in  1965.  Total 
en^loyment  has  been  increasing  slowly 
at  an  aannal  rate  of  1.0  percent  while 
the  number  of  production  workers  has 
been  increaeii^  at  an  annual  rate  of  1.4 
percent  (2.  |^  2-3, 4]. 

The  valae  of  shipments  in  the  screw 
machine  producto.  bolts,  and  washers 
industry  (SIC  945)  deoeased  slightly 
from  1984  to  1987.  from  $7.5  billion  to 
$7.3  billion.  Total  employment  also 
decreased  from  96.200  in  1984  to  95,600 
in  1968.  %ice  the  automotive  industry  is 
the  major  costomer  for  this  industry, 
stable  automotiTe  sales  are  the  key  to 
economic  health  for  this  industry  sector 
(2,  pp.  24-1  to  24-^. 

SIC  35— Non-Electrical  Machinery 

The  noB-electrical  machinery  industry 
(SIC  35)  is  made  up  of  sevo^  different  . 


sectors:  Miscellaneous  machinery  (SIC 
351-35^  computer  and  office  equipment 
(SIC  357);  refrigeration  and  service 
industry  raadiinery  (SIC  358);  and 
miscellaneous  machinery  and  equipment 
(SIC  359  [1.  pp.  167-1831. 

As  seen  in  Table  II-l,  the  number  of 
establishments  in  1985  totaled  77.74& 
The  majority  of  these  (77.1  percent)  had 
fewer  than  20  employees  in  1985.  Total 
employment  and  production 
employment  have  decreased  over  the 
last  several  years.  The  1985  value  of 
shipments  ($215.1  biUioii)  in  SIC  35  was 
9.4  percent  of  the  value  of  shipments  for 
all  manufacturing  industries  (3).  In  1985, 
the  median  rate  of  return  on  assets  for 
SIC  35  was  7.5  percent  [5]. 

Miscellaneous  machinery  (SICs  351- 
356)  has  been  experiencing  an  increase 
in  shipment  over  the  past  few  years.  In 
1984,  the  value  of  shipments  was  $113.5 
billion  and  since  then  it  has  increased  to 
$114.0  billion  in  1985.  The  majority  of 
this  increase  was  from  metalworking 
machinery,  which  increased  from  $18.6 
billion  in  1984  to  $ia7  billion  in  1965.  an 
increase  of  5.7  percent  Total 
employment  in  this  sector  has  been 
declining  from  1.153.500  woricers  in  1984 
to  1.117.400  workers  in  1985  [2.  pp.  23-1 
to  23-17. 25-1  to  25-5,  and  21-1  to  21- 
17J. 

The  computer  industry  (SIC  357)  has 
been  being  stagnant  demand  for  its 
products  m  the  U.S.  market  (llj.  The 
value  of  shipments  of  electronic 
computing  equipment  (SIC  3573)  has 
decreased  from  $53.5  billion  in  1984  to 
$49.2  billion  in  1988^  a  decline  of  8i) 
percent  Total  employment  and  the 
number  of  production  woikers  have  also 
declined  since  1984  by  15.5  percent  and 
27.8  percent,  respectively.  Imported 
computer  equipment  have  made 
significant  inroads  into  the  domestic 
market,  due  mainly  to  the 
standardixation  of  products  and  the  fall 
in  price  of  computer  equipment  [2,  pp. 
28-1  to  28-10). 

The  refrigeration  and  service 
machinery  industry  (SIC  358)  has  had 
exceptional  performance  since  1984, 
with  a  compound  annual  rate  of  growth 
of  5.1  percent  bom  1979  to  1984.  This  is 
due  mainly  to  the  increase  in  new 
resid«itial  coostnictioa  Total 
employment  and  the  number  of 
production  workers  have  also  been 
incieMing  aubatantially.  althou^  this 
trend  slowed  in  1988^  probably  due  to 
the  trade  sitnatioa  Imports  have  baen  . 
steadily  increasing,  while  exports  have 
been  decreasing  at  a  steady  rate  (2.  pp. 
22-9  to  22-11). 


SIC  3»— Electric  and  Electronic 
Equipment 

This  industry  is  made  up  of  several 
distinct  sectors:  Transformers  and 
switchgear  (SIC  361);  electrical 
industrial  apparatus  (SIC  362); 
household  appliances  (SIC  363); 
electrical  lighting  and  wiring  (»C  364); 
consumer  electronics  and 
communications  equipment  (SIC  385- 
366);  electronic  components  and 
accesaories  (SIC  367);  and  miscellaneous 
electrical  equipment  and  machinery  (SIC 
369)  (1,  pp.  184-196]. 

There  were  approximately  28,478 
estabhshments  in  the  electric  and 
electronic  eqtdpment  industry  in  1985, 
employing  over  2  million  workers.  The 
majority  of  these  firms  (62.4  percent) 
had  fewer  than  20  employees.  Hie  value 
of  shipments  for  all  electric  and 
electronic  equipment  establishments  in 
1986  was  $192.7  billion.  This  was  8.4 
percent  of  the  value  of  shipments  for  all 
manufacturing  industries.  Most  of  the 
value  of  shipments  in  SIC  36  is  from  the 
communication  equipment  sector  (33.9 
percent)  [3].  The  median  return  on 
assets  for  the  electric  and  electronic 
equipment  industry  was  7.9  percent  in 
1985 I5J. 

The  transf(vmer  and  swritchgear 
industry  (SIC  361)  has  had  miwd 
performance  in  the  last  year.  While  the 
value  of  shipments  increased  for 
switchgear  by  2.5  percent  the  value  of 
shipments  for  transformers  decreased 
by  1.9  percent  from  1985  to  1986.  Total 
employment  and  the  number  of 
production  workers  has  remained  fairly 
steady  since  the  early  1980'8  [2.  pp.  26-1 
to  26-4]. 

The  electrical  industrial  apperatos 
industry  (SIC  362)  is  facing  an  uncertain 
future.  The  value  of  shipments  for  this 
industry  has  remained  fairly  steady  over 
the  past  few  year*,  but  shipments  in  the 
future  are  predicted  to  de«dme  due  to 
weak  demand  from  the  automotive 
industry.  Tot^l  employment  has  already 
begun  to  dedine  tnm  190.900  in  1984  to 
178M0  in  1966,  a  decreases  of  &0 
percent  The  maiority  of  the  industry  has 
been  forced  to  cut  operating  costs  to 
oon4>ensate  for  die  reduced  demand  [2. 
pp.  28^  to  28-6]. 

The  household  appliance  industry 
(SIC  363)  has  had  a  steady  increase  in 
sales  since  the  early  1980^s,  frrmi  $12.8 
billion  in  1982  to  $15.2  billion  in  1988,  an 
increase  of  19.98  percent  [12].  The 
industry  is  optimistic  about  its  future, 
due  mainly  to  the  increased  residential 
constructioa  and  die  increase  fai 
disposaUe  income.  Imprarts  have  not 
been  a  substantial  burden  on  this 
industry,  aithou^  exports  have  not 


increased  substantially  eidier.  Total 
employment  and  the  number  of 
production  workers  have  declined  from 
1984  to  1886  by  9.1  percent  and  9.9 
percent  respectively.  This  decline  in 
en^loyment  is  due  to  the  recent  number 
of  acquisitions  within  the  industry  and 
the  need  to  cut  costs  of  production  [2, 
pp.  44-5  to  44-9]. 

The  value  of  shipments  for  the 
electrical  lighting  and  wiring  industry 
(SIC  384)  has  been  increlsing  steadily 
over  the  last  decade,  from  11,321  in  1980 
to  15.806  in  1985,  an  increase  of  39.6 
percent  Total  employment  and  the' 
number  of  production  workers  have 
decreased,  although  at  a  slow  rate. 
Performance  in  this  industry  is  due,  in 
part  to  the  good  performance  of  the 
construction  industry.  Since  the 
electrical  lighting  and  wiring  industry 
depends  on  both  residential  and  non- 
residential construction,  they  are  able  to 
withstand  a  slowdown  in  one  sector  as 
long  as  the  other  sector  is  still  profltable 
(2.  pp.  3-2  to  3-5]. 

The  consumer  electronics  and 
communication  equipment  industry 
(SICs  365-366)  has  had  mixed 
performance  over  the  past  few  years. 
While  the  communication  equipment 
industry  has  performed  well  in  the  past 
the  consumer  electronics  industry  has 
not  performed  as  well,  due  to  the  large 
import  volume  in  this  industry.  Overall, 
the  value  of  industry  shipments  has 
remained  fairly  stable,  with  shipments 
increasing  in  the  communication 
equipment  industry  and  shipments 
decreasing  in  the  consumer  electronics 
industry.  Total  employment  and  the 
number  of  production  workers  also 
follow  this  pattern,  decreasing  for 
consumer  electronics  and  increasing  for 
communication  equipment  [2,  pp.  29-1  to 
29-5  and  44-9  to  44-15]. 

The  electronic  £omponents  and 
accessories  indhstry  (SIC  367)  is 
expected  to  show  record  growth  over 
the  next  few  years.  Industry  shipments 
were  up  8.1  percent  from  $39.7  billion  in 
1986  to  $43.0  billion  in  1987.  This  was 
due,  in  part,  to  the  strong  performance  of 
the  defense  electronics  industry.  The 
number  of  production  workers  and  total 
employment  has  remained  fairly  steady 
in  1986  and  1987.  Imports  are  still 
increasing,  but  may  be  slowed  due  to 
the  fall  in  the  value  of  the  dollar  [2.  pp. 
32-1  to  32-4]. 

SIC  37— Transportation  Equipment 

This  industry  sector  includes 
establishments  engaged  in 
manufacturing  equipment  for  land,  sea, 
air,  space  transportation  and  includes 
manufacturers  of  parts  and  accessories 
as  well  as  complete.vehides. 


The  major  subdivisions  within  this 
sector  are  motor  vehides  and  motor 
vehicle  equipment  (SIC  371),  aircraft  and 
parts  (SIC  372).  ship  and  boat  building 
and  repair  (SIC  373),  railroad  equipment 
(SIC  374),  motorcycles,  bicycles  and 
parts  (SIC  375),  guided  missiles,  space 
vehides  and  parts  (SIC  376),  and 
miscellaneous  transportation  equipment 
(SIC  379).  Establishments  in  die 
miscellaneous  subdivision  manufacture 
a  broad  range  of  products  (e.g.,  from 
tanks  to  wheelbarrows)  [1,  pp.  198-201]. 
Because  the  manufacture  of 
transportation  equipment  involves  a 
wide  range  of  industrial  processes, 
establishments  in  this  sector  often 
include  or  involve  foundries, 
electroplating  operations,  various  types 
of  hot  metal  work,  welding,  laminating, 
plastic  molding,  and  painting  and 
coating.  Thus  workers  may  be  exposed 
to  the  chemicals  generated  by  a  broad 
variety  of  processes. 

Although  the  transportation 
equipment  industry  includes  both  very 
small  and  very  large  establishments,  it 
has  an  unusual  number  of  very  large 
establishments  that  have  thousands  of 
employees.  These  very  large 
establishments  are  most  likely  to  be 
found  in  plants  that  produce  final 
equipment  on  a  mass-production  basis 
(e.g.,  automobile  plants,  aircraft  plants, 
or  tank  assembly  lines).  There  fs  still  a 
place  in  this  industry,  however,  for 
smaller  establishments,  and,  as  shown 
in  Table  Q-l,  68  percent  of  all 
establishments  have  fewer  than  20 
employees. 

Because  foreign  competition  plays  an 
important  role  in  this  sector,  the 
prosperity  of  the  industry  fluctuates 
with  business  cycles  and  with  the  value 
of  the  dollar.  Employment  in  this 
industry  declined  between  1981  and 
1982  but  had  recovered  to  the  1981  level 
by  1984  and  had  increased  another  4 
percent  by  1985  [4]. 

The  value  of  shipments  for  SIC  37  was 
$301.4  billion  in  1985.  The  average  firm 
in  this  industry  had  a  7.3  percent  ret\im 
on  assets  in  1985,  which  is  slightly 
above  the  median  of  7.0  for  firms  in  all 
manufacturing  industries.  Some  sectors 
within  the  two-digit  industries  had 
significantly  lower  returns  on  assets, 
although  no  major  component  of  the 
industry  had  a  return  on  assets  below  4 
percent  in  1985  [5]. 

SIC  36— Measuring,  Analyzing  and 
Controlling  Instruments 

SIC  38  includes  manufacturers  of 
instruments  used  to  measure,  test 
analyze  and  control.  It  also  includes 
optical  instruments  and  lenses; 
surveying  and  drafting  instruments; 
hydrological,  hydrographic. 


meteorological,  and  geophysical 
equipment;  search,  detection, 
navigation,  and  guidance  systems  and 
equipment  surgical,  medical,  and  dental 
instruments,  equipment  and  supplies; 
ophthalmic  goods;  photographic 
equipment  and  supplies;  and  watches 
and  docks  [1.  p.  243]. 

The  industries  in  this  SIC  rely  heavily 
on  research  and  development  activities 
(R&D)  of  other  industries  for  sales  of 
their  products.  According  to  the  U.S. 
Department  of  Commerce,  increases  in 
research  and  development  expenditures 
by  industry  and  government  in  1986 
caused  increases  in  sales  of  sdentific 
and  industrial  instruments.  High  tech 
firms,  which  represent  a  large  portion  of 
SIC  38's  product  market  are  the  largest 
investors  in  research  and  development 
where  R&D  expenditures  are  measured 
as  a  percentage  of  gross  sales.  Firms 
producing  semiconductors,  computers 
and  related  equipment  office 
equipment  and  software,  among  others, 
were  major  sources  of  R&D  funds  in 
1986.  The  pharmaceutical  and  chemical 
industries  also  have  relied  on  R&D  to  a 
.  large  extent  In  addition,  the  dedine  in 
the  price  of  oil,  which  raises  profits  by 
lowering  production  costs,  is  expected 
to  further  stimulate  R&D  expenditures 
by  the  chemical  industry  [2.  p.  33-1]. 

Similarly,  government  ouUays  for  R&D 
increased  in  1988  by  more  than  9  percent 
in  current  dollars.  Most  of  the  R&D 
expenditures,  however,  were  for 
defense-related  research.  In  addition, 
the  National  Aeronautics  and  Space 
Administration  (NASA)  is  expected  to 
invest  in  new  instrumentation  for  the 
redesign  of  the  space  shutUe  and  other 
rocket  systems  [2,  p.  33-4], 

According  to  the  U.S.  Department  of 
Commerce,  the  value  of  shipments  in 
1985  ($81  billion)  increased  ahnost  28 
percent  since  1981.  Between  1981  and 
1985,  SIC  38  experienced  a  1  percent 
loss  in  employment.  Of  all  employees, 
54.4  percent  working  in  SIC  38  were 
production  workers  (4).  In  1985,  the 
median  rate  of  return  on  assets  in  this 
SIC  was  7.3  percent  (5). 

From  1981  to  1985,  the  value  of 
shipments  for  SICs  383  and  384 
experienced  growth,  rising  60  and  54.3 
percent,  respectively.  SIC  383  comprises 
8  percent  of  the  total  value  of  shipments 
in  SIC  38,  while  SIC  384  represents  23 
percent.  In  contrast,  SIC  387 
experienced  a  drop  of  36  percent  in  the 
value  of  shipments,  representing  only  1.5 
percent  of  the  total  value  of  shipments 
in  SIC  38  (5]. 


21SM 


Federal  Ragtotat  /  Vol  53.  Na  IM  /  Tuesday.  June  7.  1988  /  Prepoaed  Rules 


SIC  39—MisceUaneous  Manufacturiag 
Industries 

la  any  dassificatioa  •cfaeme.  some 
items  inevitably  {aU  outside  the  scheme. 
In  manniacturing.  these  misceUaneoos 
industries  are  indaded  in  SIC  39.  which 
contains  five  three-digit  intbisthes  that 
are  as  dissimilar  from  one  another  as  is 
usually  the  case  at  the  two-digit  level  in 
other  manufacturing  sectors.  Most  of  the 
industries  in  SIC  39  produce 
discretionary  durable  consumer  goods, 
some  of  which  are  luxury  goods. 
EstabKshments  that  cannot  be  grouped 
togefher  even  at  the  three-digit  level  are 
included  in  SIC  399.  At  the  three-digit 
level,  miscellaneous  manufacturing 
industries  include  prodocers  of  jewehy, 
silverware,  and  plated  ware  {SIC  391); 
musical  instruments  (SIC  383);  toys  arid 
sporting  goods  (SIC  304);  pens,  pencils, 
office  and  art  supplies  (SK  364):  and 
costuflw  ieweky  and  aotians  (SIC  396). 
A  sixth  category.  aiisceUaneous 
manufactures  (SIC  399),  includes 
producers  of  brooms  and  brushes,  signs 
and  advertising  displays,  burial  caskets, 
hard  surface  floor  coverings,  and 
manufacturing  indnstries  "not  elsewhere 
classified"  [1.  pp.  211-218]. 

The  number  of  establishments  and 
employment  in  SIC  39  are  shown  in 
Table  D-l.  Nearly  three-quarters  (72 
percent)  of  these  employees  are 
production  workers. 

Establishments  in  SIC  39  are  generaUy 
far  smaller  than  those  in  otannfacturing 
as  a  whole,  with  higher  proportions  erf 
employees  concentrated  in  small 
estaUisfaments.  The  mean  size  of 
establishments  is  11  employees,  with  85 
percent  of  establishments  having  fewer 
than  20  employees,  compared  with  less 
than  65  percent  for  manufactxiring 
estabhshments  as  a  whole.  Relatively 
few  estabhshments  in  SIC  39  have  100 
or  more  employees  [6}. 

Miscellaneous  manufactures  (SIC  389) 
has  the  largest  share  (more  than  one- 
third)  of  die  vahie  of  shipments  for  SIC 
39  ($28.5  billion  in  1965)  (3,  vol.  1:  8,  22, 
24].  The  SiC  39  indnstries  were  generally 
hard  lat  by  ^  1962  recession. 
Substantial  impart  competition,  aided  by 
the  strength  of  the  dollar,  has  impeded 
the  recovery  of  many  of  these  industries 
since  1982,  and  the  import  share  of  new 
supply  doubled  between  1980  and  1985 
in  many  industries.  Imports  account  for 
neariy  80  percent  of  the  new  supply  of 
sporting  and  athletic  goods  and  between 
one-quarter  and  three-ei^ths  of  new 
supply  in  many  other  industries.  The 
recent  decline  of  the  dollar  has  tended 
to  halt  or  reverse  import  penetration  to 
varying  degrees  (2,  pp.  45-2  to  45-11;  46- 
10  to  48-13);  however,  domestic 
prodiction  in  SIC 39  will  also  be 


affected  by  the  tendency  of  the  doll  and 
toy  sector  to  move  offshore  (2,  pp.  45-2 
to  45-11;  46-120  to  4»-12|. 

Generally,  this  cyclical  pattern  also  is 
found  in  this  industry  at  the  more 
disaggregated  level  In  the  latest  cycle, 
the  peak-to-trough  decline  fA  production, 
employment,  and  real  value  of 
shqtments  in  oumy  <rf  these  industries 
was  betweaa  10  and  25  percent.  In  some 
cases  (particulariy  in  musical 
instruments  and  toys  and  spwting 
goods),  production  and/or  emplojnnent 
declined  by  as  much  as  half.  Exceptions 
to  this  pattern,  however,  can  be  found  in 
the  manufacture  of  d<^ls,  sporting  and 
athletic  goods,  and  costimie  jewelry, 
where  the  real  value  of  shipments  grew 
steadily  despite  the  business  cycle.  (The 
apparent  contradiction  between  from 
this  growth  and  dedine  in  production 
and  employment  results  from  the 
movement  c^hore  of  production 
facilities  of  domestic  companies.)  In 
miscellaneous  manufacturing  (SIC  399), 
1986  employment  was  15  percent  above 
the  previous  peak,  making  this  the  only 
three-digit  industry  to  regain  the  peak 
level  (5, 2.  pp.  45-3  to  45-11;  46-11  to  46- 
13]. 

In  terms  of  profitability,  the  majority 
of  industries  in  SIC  39  are  more 
profitable  than  most  manufacturing 
industries.  The  median  1985  rate  of 
return  on  Assets  (8.0  percent)  is  the 
second  highest  median  return  on  assets 
of  all  two-digit  manufactiuing  industries. 
Median  rates  of  return  for  four-digit 
industries  writhin  this  sector  range  from 
3.4  percent  to  9.5  percent  [5]. 

SIC  40— Railroad  Transportation 

SIC  40  includes  esUbUshments  that 
provide  line-haul  railroad 
transportatioo.  and  switching  and 
terminal  establishments.  General 
authority  for  the  working  conditions  at 
railroad  operations  is  vested  in  the 
Federal  Railroad  Administration.  For  the 
most  part  OSHA's  standards  apply  only 
to  off- track  operations  such  as  shops 
and  servicing  areas.  The  U.S. 
Department  of  Commerce  estimates  that 
in  1986,  there  were  23  individual  Class  I 
railroads  (those  with  operating  revenues 
of  $50  million  or  more  in  1987  debars), 
which  accounted  for  over  95  percent  of 
the  freight  tonnage  bandied  by  the 
railroad  industry.  The  industry  also 
includes  about  480  smaller  carriers, 
including  shortlines  and  switching  and 
terminal  companies.  The  1966  operating 
revenue  for  the  railroad  industry  was 
estimated  as  $26.5  billion  (1982  dollars), 
representing  aa  annual  loss  of  about  4 
percent  Revenue  ton  miles  were 
estimated  as  880  billion,  which 
represents  less  than  a  1  percent  rate  of 
growth  [2.  p.  55-8].  Between  1960  and 


1985,  the  industries  in  SIC  40 
experienced  a  serious  economic  decline, 
as  indicated  by  tkeiact  that  it  was  the 
second  slowest  growing  SIC  (behind  SIC 
10,  metal  mining),  and  third  highest  in 
terms  of  employment  losses  (b^ind  SIC 
33,  primary  metals  and  SIC  35,  heavy 
machinery).  Daring  this  period, 
employment  declined  by  approximately 
27  percent  (2.  pp.  13-14).  The  median 
rate  of  return  on  assets  in  1965  was  4.4 
percent  [5]. 

SIC  45— Air  Transportation 

This  StC  includes  establishments  that 
provide  domestic  and  foreign 
transportation  by  air  and  also  those  that 
operate  airports  and  flying  fields  and 
provide  terminal  services.  The  Federal 
Aviation  Administraticm  (FAA),  MS. 
Department  of  Transportation,  enforces 
rules  and  regulations  governing  the 
safety  and  health  of  flight  and  cabin 
crew  of  aircraft  in  fligfat  in  general,  the 
FAA  a^  has  jurisdiction  over  airline 
maintenance  and  ground  support 
personnel  According  to  the  U.S. 
Department  of  Cmnmerce.  the  U.S. 
airline  industry  consists  of 
approximately  250  individual 
commercial  air  carriers  operating  over 
4,500  aircraft  and  employing  over 
355,000  people.  In  1965.  the  industry 
served  380  million  passengers  and 
operated  6  billion  cargo  ton-miles. 
Twelve  major  carriers  account  for  84 
percent  of  all  revenue  passenger  miles. 
(The  U.S.  Department  of  Commerce 
defines  a  major  carrier  as  having  at 
least  $1  biUion  in  annual  revenue,  in 
1982  dollars.)  The  remaining  passenger 
revenue  is  shared  by  16  carriers 
classified  as  nationals  (each  with 
annual  revenues  between  $75  million 
and  $1  billion  in  1962  dollars),  which 
account  for  about  12  percent  and  by  the 
regionals/commuters,  whidi  account  for 
4  percent.  The  U.S.  Dqwrtment  of 
Commerce  estimated  the  1966  operating, 
revenue  for  the  airlines  industry  as  $49 
biUion  (1962  dollars),  representing  an 
annual  growth  rate  of  about  4.9  percent 
Revenue  passenger  miles  were 
estimated  as  363  billion,  which 
represents  an  8  percent  rate  of  growth 
[2,  p.  55-1).  In  1965,  the  median  rate  of 
return  on  assets  in  this  sector  was  4.3 
percent  [5]. 

SIC  47 — Transportation  Services 

SIC  47  includes  establishments  that 
furnish  services  related  to 
transportation.  Activities  classified  in 
SIC  47  include  freight  forwarding, 
arranging  taansportation  for  passengers 
and  freight  renting  railroad  cars, 
inspection  and  weighing  services;  and 
freight  car  bading  [1.  n>.  280-281]. 
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According  to  the  U.S.  Department  of 
Commerce,  between  1980  and  1985,  SIC 
47  was  the  third-fastest  growing 
industry  group  behind  SIC  62 
(Securities)  and  SiC  73  (Business 
Services)  (2,  pp.  13-14].  Between  1981 
and  1985,  SIC  47  experienced  a  31 
percent  increase  in  employment.  Table 
II-l  presents  emplojrment  and 
establishment  data  for  SIC  47.  The 
median  return  on  assets  in  this  SIC  was 
7.1  percent  (5). 

SIC  49— Electric.  Gas,  and  Sanitary 
Services 

SIC  49  includes  establishments  that 
generate,  transomt  and/ or  distribute  ' 
electricity,  gas,  or  steam.  These 
establishments  may  be  combinations  of 
any  of  these  services,  but  also  may 
include  other  types  of  services,  such  as 
transportadcm,  ctmununications, 
refrigeration  and  pipelines  for  natural 
gas.  Water  and  irrigation  systems,  and 
sanitary  systems  that  collect  and 
dispose  of  garbage,  sewage,  and  other 
wastes,  also  are  included  in  this  SIC  [1, 
p.  284]. 

The  utilities  covered  in  SIC  49  have 
been  undergoing  mi^ny  changes  in  the 
past  few  years.  The  utilities  have  been 
in  a  state  of  transition  due  to  ongoing 
changes  in  regulations  regarding  utility 
rates  and  competition.  Some  industrial 
customers  have  begun  producing  their 
own  energy  and  utihties  are  now 
competing  for  customers  outside  their 
service  areas.  This  competition  has 
forced  structural  changes  in  the 
industry,  especially  diversification. 
Utilities  have  been  forced  to  upgrade 
their  overall  efficiency.  With  declining 
interest  rates,  regulators  have  been 
decreasing  the  allowed  rate  of  return  for 
utilities,  lliis,  too,  has  led  to  intensified 
pressures  on  competition  [13,  p.  56] .  The 
Federal  Energy  Regulatory  Commission 
is  currently  considering  whether  to 
allow  utiUties  to  open  their  power  lines 
to  other  competing  utilities.  Users  would 
be  given  the  choice  of  suppliers.  With 
the  decreasing  rate  of  return  and  the 
increasing  competition,  utiUties  have 
stepped  up  efficiency  in  order  to  offset 
the  impending  drop  in  their  profit 
margins  (14,  p.  48). 

Table  D-l  presraits  employment  and 
establishment  data  for  SIC  49  for  1985. 
Between  1981  and  1985,  SIC  49 
experienced  a  6  percent  growth  in 
employment.  In  1985,  almost  80  percent 
of  all  employees  were  production    ^ 
workers  [4].  The  median  return  on 
assets  was  *J0  percent  [5]. 

Within  this  SIC,  there  are  seven  three- 
digit  SICs.  including  establishments  that 
generate,  transmit  or  distribute 
eiectncal  energy  for  sale  and  that 
operate  crude  petroleum  and  natural  gas 


field  properties;  establishments  that 
traasait  and  or  store  natural  gas  for 
sale;  establiahments  that  provide ' 
elettric  or  gas  services  in  combination 
with  other  services,  only  if  one  service 
does  not  constitute  95  percent  or  more  of 
revenues;  establishments  that  distribute 
water  for  sale  for  domestic  commercial, 
and  industrial  use;  establishments  that 
collect  and  dispose  of  wastes  conducted 
through  a  sewer  system,  including  such 
treatment  processes  as  may  be 
provided;  establishments  that  produce 
and/or  distribute  steam  and  heated  or 
cooled  air  for  sale;  and  establishments 
that  operate  water  supply  systems  for 
the  purpose  of  irrigation  [1,  pp.  284-286]. 

SIC  50  and  SIC  51— Wholesale  Trade 

The  wholesale  trade  sector  includes 
establishments  engaged  in  die 
wholesale  selling  of  merchandise  to 
retailers;  industrial  commercial 
institutional  faiBi,  or  business  users;  or 
to  other  wholesalers  or  firms  that  act  as 
agents  or  brokers  in  the  wholesale 
buying  or  selling  of  merchandise. 
Wholesale  frade  is  divided  into  trade  in 
durable  goods  (SIC  50)  and  in 
nondurable  goods  (SIC  51].  This  analysis 
focuses  only  on  a  few  of  the  wholesale 
trade  industries  (e.g..  dealers  in  scrap 
and  waste  materials,  SIC  5093;  grain, 
SIC  5153;  chemicals  and  allied  products, 
SIC  5161;  farm  supplies,  SIC  5191;  and 
paints,  varnishes,  and  supplies,  SIC  5198 
[1,  pp.  241, 25a  255-257].  In  addition  to 
the  types  of  worker  exposures 
associated  with  materials  handUng  and 
receiving,  some  industries  engage  in 
other  activities  diat  can  lead  to 
significant  chemical  exposures.  For 
example,  assembhng,  breaking  up,  and 
sorting  scrap  and  waste  materials  (SIC 
5093)  and  storing  grain  (SIC  5153)  are 
activities  that  can  lead  to  exposures. 

Wholesale  trade  sales  ($1,375  billion 
in  1985)  were  fairiy  equally  divided 
between  durable  goods  and  nondurable 
goods — 46  percent  and  54  percent, 
respectively  (2.  p.  56-1].  Of  the 
approximately  425,000  establishments  in 
wholesale  trade,  about  five-eighths  were 
in  durable  goods,  and  three-eighths  were 
in  nondurable  goods.  The  specific  four- 
digit  industries  studied  for  this  analysis 
include  about  11  percent  of  all 
wholesale  trade  establishments  [3,  pp. 
59,  62,  64-65}. 

Table  II-l  shows  employment  data  at 
the  four-digit  level.  Somewhat  less  than 
60  percent  of  total  employment  in 
wholesale  trade  is  in  durable  goods, 
while  a  little  more  than  40  percent  is  in 
nondurable  goods.  Hie  specific  four- 
digit  industries  b«ng  analyzed  here 
account  for  less  than  9  percent  of  all 
employment  in  wholesale  trade  [6]. 


SIC  55— Automotive  Dealers  and 
Service  Stations 

This  industry  sector  includes  retailers 
of  transportation  equipment  for  personal 
use  (new  and  used  automobiles)  as  well 
as  recreational  vehicles  (boats,  motor, 
homes,  and  dune  buggies);  sellers  of    , 
automobile  parts  and  accessories;  and 
gasoline  stations.  Although  it  does  not 
include  estabhshmenta  whose  primary 
business  is  automotive  repair,  it  does 
include  repair  operations  that  are  part  of 
automobile  dealerships  or  service 
stations.  Only  those  retail  outiets  that 
earn  more  than  50  percent  of  their 
revenues  from  gasoline  or  lubricating  oil 
sales  are  included.  Many  car  washes 
and  convenience  stores  that  sell 
gasoline  are  excluded,  as  are  traditional 
full-service  gas  stations  that  earn  more 
than  50  percent  of  their  revenues  from 
such  activities  as  repairs,  towing,  or  the 
sale  of  aato  accessories  (1,  pp.  265-266]. 
According  to  one  estimate,  this  sector 
includes  only  55  percent  of  all  retail 
motor  fuel  outlets  [IS,  pp.  6-13]. 
Although  many  eoiployees  are  Involved 
in  seUing,  some  are  exposed  to 
chemicals  during  painting  or  stripping  or 
as  a  result  of  the  Indoor  operation  of 
engines  or  the  use  of  solvents. 

As  shown  in  Table  II-l,  most 
establishments  are  relatively  small  (80 
percent  have  fewer  than  20  employees). 
Only  in  one  sector  (i.e.,  new  and  used 
automobile  dealerships)  do  more  than 
half  of  the  establishments  have  more 
than  19  employees  [9].  Even  in  this 
sector,  however,  90  percent  of  the 
establishments  have  fewer  than  100 
employees  [4].  Althou^  the  typical 
operation  is  relatively  small,  total 
employment  is  substantial  because  of 
the  large  number  of  establishments. 
New  and  used  automobile  dealerships 
account  for  48  percent  of  total 
employment  gasoline  service  stations 
for  31  percent  and  automobile  and 
home  supply  stores  for  16  percent 

Although  many  firms  own  only  a 
single  establishment  laige  firms  own  a 
significant  portion  of  all  establishments, 
which  arepperated  as  chains  under 
leasing  or  franchising  agreements. 

The  profitability  of  firms  in  SIC  55  is 
below  the  national  average,  with  a 
medium  return  on  assets  of  5.9  percent 
in  1985;  however,  this  rate  of  return 
improved  in  1986  as  gasoline  prices 
declined,  and  new  car  sales  increased 
15]. 

SIC  72— Personal  Services  and  SIC  73— 
Business  Services 

The  personal  services  industry 
consists  primarily  of  consumer  services. 
SIC  721,  laundry,  cleaning  and  garment 


E>_J. 


.1    D. 


l-i I    \r_l      lea      &t. 


i  f\^\      I     'W*- . 


I 

21332  Federal  Register  /  Vol.  53.  No.  109  /  Tuesday.  June  7.  1988  /  Proposed  Rules 


Federal  Reyster  /  Vol.  53.  No.  109  /  Tuesday.  June  7.  1988  /  Proposed  Rules 


21333 


services  has  the  highest  potential  for 
overexposure  to  chemicals.  Other 
segments  of  SIC  72  include  photographic 
studios  (SIC  722);  beauty  shops,  barber 
shops  and  shoe  repair  (SIC  723-725); 
and  funeral  service  and  crematories 
(SIC  726)  [1,  pp.  298-300). 

As  seen  in  Table  U-l,  the  number  of 
establishments  in  1985  totaled  161.004. 
Almost  all  of  these  (96.9  percent)  had 
fewer  than  20  employees  in  1985.  The 
mean  establishment  size  was  7 
employees.  The  largest  single  segment  of 
this  industry  is  SIC  7231,  beauty  shops, 
which  totaled  53,165  firms  in  1986  (6). 
Total  employment  (1,056,000  employees 
in  1985)  has  increased  over  the  last 
several  years.  In  1988,  the  value  of  sales 
was  $39.4  billion  in  the  personal 
services  industry,  a  6.6  percent  increase 
over  1985  (16J.  The  median  rate  of  return 
on  assets  for  the  personal  services 
industry  was  10.5  percent  in  1985  [S]. 

The  business  services  industry         i 
consists  of  several  different  sectors. 
Among  the  sectors  included  are  mailing, 
reproduction,  and  commercial  art  emd 
photography  (SIC  733);  building  cleaning 
and  maintenance  servicea  (SIC  734);  and 
nusoellaneous  business  services  (SIC 
739),  such  as  photoHnishing  laboratories 
and  commercial  testing  laboratories  [1. 
pp.  301-308]. 

The  number  of  establishments  in  1985 
totaled  382.628.  Almost  all  of  these  (90.5 
percent)  had  fewer  than  20  employees  in 
1985.  The  mean  establishment  size  was 
12  workers.  Total  employment  (4.457,000 
employees  in  1985)  has  increased  over 
the  last  several  years  (4,057,000 
employees  in  1984)  [4).  In  1986.  the  value 
of  sales  was  $198.7  billion  in  the 
business  services  industry,  a  9J2  percent 
increase  over  1985  [16].  The  median  rate 
of  return  ofassets  SIC  73  was  11.1 
percent  in  1965  [5]. 

SIC  75— Automotive  Repair,  Services, 
and  Garages 

This  sector  includes  establishments 
that  provide  automotive  repair,  rental, 
leasing,  and  parking  services  to  the 
general  public,  but  excludes  gasoline 
stations  (SIC  55)  and  repair  shops  that 
are  part  of  automobile  dealerships  or 
that  service  commercial  fleets  (1,  p.  309). 
Employees  may  be  exposed  to  engine 
emissions  in  parking  garages  or  repair 
shops,  to  a  variety  of  chemical  solvents 
(particularly  in  painting  and  stripping), 
§nd  to  dust  from  body  work. 

Ei^ty-five  percent  of  the 
establishments  are  automotive  repair 
shops,  which  is  the  sector  most  likely  to 
have  significant  chemical  exposure,  and 
they  employ  61  percent  of  all  industry 
workers  [9].  As  shown  in  Table  II-l,  SIC 
75  is  dominated  by  businesses 
employing  fewer  than  20  workers  (97 


percent)  with  a  median  return  on  assets 
of  9.2  percent  in  1965.  The  profitability 
of  automotive  repair  and  service  firms  is 
high,  although  it  varies  by  size  and 
industry  sector.  Small  firms  (under 
$100,000  in  assets)  had  returns  of  18.3 
percent  in  1985,  while  large  businesses 
(over  $1,000,000)  had  returns  of  3.9 
percent  Paint  shops  (SIC  7535)  were  the 
most  profitable  type  of  operation,  while 
parking  lots  (SIC  7523)  and  paiicing 
structures  (SIC  7525)  registered 
significantly  lower  rates  of  return  [5J. 

SIC  76— Miscellaneous  Repair 

This  industry  group  includes  a  wide 
variety  of  repair  services,  differentiated 
by  object  repaired  and  processes  used. 
Industries  of  particular  concern  include 
reupholstery  and  furniture  repair  (SIC 
7641)  and  welduig  (SIC  7692)  [1,  pp.  312- 
314].  Reupholstery  and  furniture  repair 
workers  may  be  exposed  to  nuisance 
dusts  during  wood  working,  and  to 
solvents:  welders  may  be  exposed  to 
fumes. 

Nineteen  percent  of  the  56,000 
industry  establishments  in  SIC  76  are  in 
SIC  7641  and  SIC  7692.  These  two 
industries  accoimt  for  approximately  14 
percent  of  all  SIC  76  employment  (6.  pp. 
81-82]. 

The  industry  is  made  up  ahnost 
entirely  of  very  small  firms,  and  the 
sector  has  extremely  low  concentration. 
Mean  business  size  is  5.5  employees: 
more  than  95  percent  of  all 
establishments  have  fewer  than  20 
employees,  and  65  percent  of  all 
workers  are  employed  by 
establishments  of  this  size.  Only  0.2 
percent  of  all  miscellaneous  repair 
estabUshments  (with  about  6  percent  of 
total  employment)  have  100  or  more 
employees,  and  only  17  establishments 
have  250  or  more.  The  four-digit 
industries  of  concern  are  even  more 
completely  dominated  by  small 
establishments,  with  a  mean  size  of  4.8 
employees,  in  SIC  7641  and  3.4 
employees  in  SIC  7692  (6,  pp.  81-82]. 

Despite  a  slight  decline  in  1981  and 
1982.  employment  in  SIC  76  has  grown 
fairly  steadily  since  the  1975  recession, 
increasing  by  23  percent  between  1979 
and  1984  and  by  7  percent  between  1984 
and  1986.  More  than  98  percent  of  all 
workers  are  neither  administrative  nor 
clerical  [4]. 

Miscellaneous  repair  firms  have  high 
profit  rates.  The  median  1985  rate  of 
return  on  assets  in  SIC  76  is  10.0  percent. 
This  rate  of  return  is  higher  than  that  of 
any  two*digit  manufacturing  industry. 
The  median  rates  of  return  on  assets  in 
SIC  7641  and  SIC  7692  are  over  11 
percent  [5]. 


SIC  80— Health  Services 

The  health  services  industry 
encompasses  a  broad  range  of  medical, 
surgical,  and  other  health  services,  both 
public  and  commercially  owned.  These 
services  are  provided  by  a  variety  of 
practitioners  (e.g.,  physicians,  dentists, 
osteopathic  physicians,  chiropractors, 
optometrists)  at  a  variety  of  facilities 
(e.g.,  hospitals,  nursing  facilities, 
outpatient  care  facilities,  medical 
laboratories)  [1,  pp.  321-323]. 

Total  expenditures  on  health  care  ^nd 
medical  services  ($425  billion  in  1985) 
are  very  large,  with  40  percent  of  this 
amount  going  to  hospital  care  and  20 
percent  to  physicians*  services. 
Expenditures  on  nursing  home  care, 
drugs  and  medical  sundries,  and 
dentists'  services  each  accounted  for  6 
to  8  percent  of  all  health  and  medical 
services  expenditures  [2,  p.  54-1]. 

Data  on  health  care  establishments 
are  shown  in  Table  U-l.  Although  the 
number  of  health  service  establishments 
(313,000)  is  very  large,  85  percent  of 
these  are  offices  of  licensed 
practitioners.  No  other  three-digit  sector 
within  the  health  services  industry 
accounts  for  more  than  4  percent  of 
health  service  establishments,  and  only 
about  2.7  percent  (i.e.,  1,500 
establishments)  are  hospitals. 

Total  health  services  employment  is 
very  large  (6.3  million),  with  hospitals 
accoun.ting  for  almost  half  (i.e.,  48 
percent)  of  this  workforce.  Because  of 
their  large  numbers,  practitioners' 
offices  are  next  in  percentage  of 
workforce  employed  (24  percent), 
followed  by  nursing  and  personal  care 
homes  (16  percent).  Mean  establishment 
sizes  range  from  six  or  fewer  employees 
in  practitioners'  offices  to  250  or  more 
employees  in  hospitals.  The  overall 
mean  size  of  establishments  in  this 
industry  is  20  employees,  with  more 
than  91  percent  of  these  estabhshments 
having  fewer  than  20  employees,  and 
approximately  22  percent  of  all  SIC  80 
employees  working  in  establishment  of 
this  size.  SIC  80  facilities  with  more  than 
250  employees  employ  more  than  50 
percent  of  the  workforce  in  this  sector, 
and  facilities  with  more  than  100 
employees  employ  more  than '60  percent 
[6:4]. 

The  health  and  medical  services 
industry  has  been  expanding  rapidly  for 
more  than  a  decade.  A  variety  of  factors 
have  caused  this  increase,  including  the 
expansion  of  the  elderly  population,  the 
increasing  use  of  sophisticated  high- 
technology  equipment,  the  expanded 
treatment  of  expensive  diseases,  and  the 
increasing  costs  of  malpractice 
insurance.  In  addition,  between  1985 


and  1986,  the  price  for  most  medical 
services  rose  between  6  and  9  percent, 
compared  with  1.5  percent  increase  in 
consumer  prices.  The  implementation  of 
Medicare's  prospective  payment  system 
is  also  causing  major  changes  in  the 
health  care  industry  [2,  pp.  54-1,2]. 

Hospital  care  costs  have  been  a  major 
target  of  cost-cutting  measures,  resulting 
in  a  decline  in  hospital  admissions,  a 
shortening  of  hospital  stays,  and 
substantial  industry  restructuring, 
including  increased  mergers  and 
acquisitions  by  large  chains,  vertical 
integration,  diversification  of  services 
offered,  expanded  professional  peer 
review,  and  more  businesslike 
operations.  Major  inrestor-owned 


nursing  home  chains  also  have 
experienced  rapid  expansion  and 
acquisition  [2,  pp.  54-:l,  2]. 

For  SC  80  as  a  whole,  the  growth  rate 
in  expenditBres  averaged  12.6  percent 
per  year  from  1979  to  1984  and  more 
than  9  percent  for  the  next  3  years  [2,  p. 
54-1].  Employment  grew  by  31  percent 
between  1979  and  19i6,  rismg  by  2  to  5 
percent  in  each  year  [4].  The  growth 
picture  is  fairly  consistent  across  three- 
digit  industries,  although  expenditures 
on  "other  professional  services"  have 
shown  the  most  rapid  growth  of  any 
health  service  {16.3  percent  annually 
from  1979  to  1984).  Expansion  has  been 
espedaHy  rapid  in  health  maintenance 
organizations  and  home  health  care. 


both  of  which  have  the  potential  for 
reducing  health  costs  and  substituting, 
to  some  degree,  for  hospital  care  (2,  pp. 
54-1  to  54-4]. 

The  median  rate  of  return  on  assets  in 
health  services  (5.0  percent  in  1985)  is 
relatively  low  compared  with  that  in 
manufacturing  industries,  and  hospitals 
have  somewhat  lower  median  rates  of 
return  than  is  the  case  for  health 
services  as  a  whole.  Several  "offices" 
industries,  on  the  other  hand,  have 
median  rates  of  return  higher  than  13 
percent  Medical  and  dental  laboratories 
have  median  rates  of  return  that  are 
above  the  median  for  two-digit 
manufacturing  industries  [5]. 
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TABLE  II  -  1 


Indo^ries  Nith  Potential  Hazardous  Bipoeures, 
NuiAier  of  Bstabliafcaents  and  Biplayaent 
i  (1985) 


SIC    Description 


20  FOOD  A^©  KINDRED  PRODUCTS 

21  TOBACCO  MANUFACTURES 

22  TEXTILE  MILL  PRCOUCTS 

23  APPAREL  PRODUCTS 

24  LUMBER  &  WOC©  PRODUCTS,  EXCEPT 
FURNITUIffi 

243  MILLWDRK,  VENEER  &  PLYWOOD 

245  BUILDING  &  MOBILE  HOMES 

249  MISCELLANEOUS  WOOD  PROXTCTS 

25  FUWJITURE  AND  FIXTURES 

26  PAPER  AND  ALLIED  PROXX^S 

27  PRINTING,  PUBLISHING  &  ALLIED 
INDUSTRIES  I 

28  CHEMICAL  AND  ALLIED  PRODUCTS 

281  INDUSroiAL  INORGANIC  CHEMICALS 

282  PLASTICS  &  SYMniETICS 

283  DRUGS 

284  SOAP,  CLEANEST,  &  COSMETICS 

285  PAINTS,  VARNISHES,  LACQUS^S 

286  INDUSTRIAL  ORGANIC  CHEMICALS 

287  AGRICULTURAL  CHEMICALS 

289  MISCELLANEOUS  CHEMICAL  HWDUCTS 

29  PETRCttiEUM  REFINING  &  RELATED 
INDUSTRIES 

291  PETRCXEUM  REFINING 

295  PAVING  &  ROOFING  MATERIALS 

299  MISCELLANEOUS  PETOOLEUM  &  COAL 
PRODUCTS 

30  RUBBER  &  PLASTICS  PRODUCTS 
307  MISCELLANEOUS  PLASTIC  raODUCTS 

31  LEATHER  AND  LEATHER  PRMXJCTS 
311  LEATHER  TANNING  &  FINISHING 

32  STONE,  CLAY,  GLASS,  &  CONCRETE 
PRODUCTS  * 


^  Dun  and  Bradstreet 

^  20  or  more  employees 

c  Fewer  than  20  employees 

^  Labstat,  U.S.  Department  of  Labor  (Database) 


Establishments^ 
Total      Percent 
Number   Large^  Smalic 


29,043 

37.14 

62.86 

216 

46.76 

53.24 

11,023 

39.40 

60.60 

30,032 

33.33 

66.67 

36,710 

19.73 

80.27 

13,921 

17^7 

82.13 

1,618 

40.05 

59.95 

5,666 

18.73 

81.27 

16,791 

27.16 

72.84 

8,750 

53.86 

46.14 

84,279 

15.87 

84.13 

20,823 

32.59 

67.41 

3,024 

35.42 

64.58 

1,666 

51.50 

48.50 

2,454 

37.82 

62.18 

4,498 

24,59 

75.41 

1,880 

36.54 

63.46 

1,528 

34.88 

65.12 

1,843 

23.77 

76.23 

3,930 

29.64 

70.36 

3,334 

28.40 

71.60 

1,332 

33.18 

66.82 

1,222 

23.81 

76.19 

780 

27.44 

72.56 

18,002 

38.85 

61.15 

14,638 

39.62 

60.38 

3,940 

29.85 

70.15 

480 

35.42 

64.58 

21,054    26.26  73.74 


Employment*^ 

Total 

Production 

(1,000) 

Workers  (1,000) 

1,603 

1^118 

64 

48 

702 

607 

1,121 

945 

697 

584 

288 

190 

72 

56 

77 

64 

494 

394 

678 

512 

1,428 

789 

1,044 

578 

142 

72 

172 

114 

206 

95 

148 

94 

64 

31      . 

160 

82 

59 

37 

94 

54 

179 

109 

141 

82 

26 

20 

786 

607 

550 

435 

165 

137 

15 

12 

588 


451 


TABLB  II  -  1 


Industries  With  Potential  Ha«arcio>i»  Bxposures, 

Nuaber  of  Bstablistaents  and  Budoyeiit 

(1965) 

(continued) 


SIC  Description 


Establishments^ 
Total     Percent 
Number  Large^*  Smalic 


Employment*^ 
Total   Prodijction 
(1,000)  Workers  (1,000) 


33  PRIMARY  METAL  II^STRlEiS 

34  FABRICATED  METAL  PRODUCTS 

35  .  HAiaiNERY,  EXCEPT  ELECTRICAL 

36  ELECTRICAL  &  ELBCIRMJIC  . 
MACHINERY,  EQUIPfCNT  &  SUPPLIES 

37  TRANSPORTATION  EQUIPMENT 

38  INSTRUKEMTS 

39  MISCELLANEOUS  MANUFACTURING 
INDUSTRIES 

40  RAILROAD  TRANSPORTATION 
45   TRANSPC»TATION  BY  AIR 
47   TRANSPORTATION  SERVICES 

49   ELECTOICAL  GAS,  &  SANITARY 

SERVICES 
5093  SCRAP  &  WASTE  MATERIALS 
5153  GRAIN 

5161  CHEMICALS  &  ALLIED  PROTUCTS 
5191  FARM  SUPPLIES 
5198  PAINTS,  VARNiaiES,  &  SUPPLIES 
55   AUTO  DEALERS  &  SERVICE  STATIONS 

72  PERSONAL  SERVICES 

73  BUSINESS  SERVICES 

75   AUTO  REPAIR,  SERVICES,  6.  GARAGES 
7641  REUPHOiSTERY  &  FURNITURE  REPAIR 
7692  WELDING  REPAIR 
80   HEALTH  SERVICES 


10,101 

44.75 

55.25 

808 

612 

46,3a2 

32.96 

67.04 

1,465 

1,084 

77,7.48 

22.90 

77.10 

2,174 

1,307 

28,478 

37.64 

62.36 

. - ■ 2*197 

1,300 

16,132 

31.56 

68.42 

\jm 

-  1*257 

16,814 

29.42 

70,58 

720 

391 

32,212 

15.82 

84.18      ^ 

367 

264 

2,645 

27.30 

72.70 

359 

- 

11;832 

19.46 

80.54 

.522 

- 

35,626 

7.56 

92.44 

276  • 

.  .  —  i" 

21,115 

25.71 

74.29 

915 

729 

7,556 

12.61 

87.39 

92 

- 

7,523 

5.84 

94.16 

- 

13,045 

8.51 

91.49 

-   -•. 

- 

20,392 

4.55 

95.45 

151 

- 

4,033 

6.89 

93.11 

•    - 

..- 

189,214 

9.77 

90.23 

1,890 

1,886 

161,004 

3.13 

96.87 

1,056 

..  - 

382,626 

9.46 

90.54 

4,457 

3,863 

149,260 

2.64 

97.36 

731 

614 

10,655 

0.92 

99.08 

- 

- 

9,413 

2.21 

97.79 

- 

-.     •.  - 

313,076 

8.71 

91.29 

6,299 

5,607 

Source:  U.  S.  Department  of  Labor  Occupational  Safety  and  Health  Administration,  Office  of 
Regulatory  Analysis. 

^  Dun  and  Bradstreet 

^  Labstat,  U.S.  Department  of  Labor  (Database) 

c  20  or  more  employees 

<*  Fewer  than  20  employees 
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m.  Employee  Exposures  and  Benefits 

Employee  exposures  to  the  substances 
included  in  the  scope  of  this  rulemaking 
are  associated  with  a  wide  variety  of 
acute  and  chronic  illnesses.  These 
include  sensory  irritation,  narcosis, 
organs  system  dysfimction,  chronic 
respiratory  disease,  neurological 
impairment,  allergic  sensitization,  and 
cancer.  Since  OSHA's  adoption  of 
existing  Federal  arid  consensus  standard 
limits  in  1971,  toxicologic  evidence  has 
become  available  that  shows  that 
adverse  health  effects  can  occur  as  a 
consequence  of  exposure  to  many  of  the 
substances  listed  in  OSHA's  Z  tables, 
and  that  such  health  ejects  occur  even 
when  exposures  are  maintained  at  the 
current  Z  table  limits.  In  addition,  many 
substances  (hat  have  come  into 
widespread  use  or  been  introduced 
since  1971  have  been  shown  to  be 


potentially  hazardous  in  tlie  workplace 
environment.  OSHA  thus  believes  that 
reducing  worker  exposiu^s  to  such 
Mibstances  by  iawwiiing  txaHag 
exponre  tinitts  or  bf  addinsliBKB  for 
previously  imregulated  aubstances  will 
result  in  a  signiHcaatly  reduced  risk  of 
illness  to  workers. 

This  chapter  describes  the 
me UiOuOiogy  used  to  icrcHtTfy  workers 
potentially  exposed  to  the  hazardous 
substances  included  in  this  rulemaking 
and  the  expected  benefits  to  those 
workers  resulting  from  lowering 
permissible  exposure  levels.  An 
important  existing  data  base  for 
identifying  employees  potentially 
exposed  to  hasaidaus  ai^tances  was 
OSHA's  Integrated  Management 
Information  System.  The  IMIS  data  were 
used  to  project  expected  benefits 
resulting  from  lowering  permissible 
exposure  levels  to  the  substances  being 
regulated. 

The  IMIS  data  base  does  not  include 
'information  on  all  substances  and  has 
more  information  on  some  substances 
than  othov.  IMIS  contained  research 
information  on  about  100  substances 
among  the  approximately  430 
substances  covered  by  the  proposal. 
Wlule  the  IMIS  data  base  contains  the 
restilts  for  over  100,000  samples  of 
substances  currently  regulated  by 
OSHA,  no  plant  speciHc  information 
was  available  for  about  200  of  the 
aubstances  included  in  this  rulemaking 
but  currently  not  regulated  by  OSHA. 
To  obtain  additional  information  on 
employee  exposiu^s  and  on  substances 
not  covered  by  IMIS,  a  nationwide 
survey  was  begun  in  January  1988, 
which  was  designed  to  collect  worker 
exposure  data  at  over  5,300 
establishments  nationwide  that  are 
believed  to  be  affected  by  this  proposal. 
The  survey  results  include  industry- 
sector-specrfic  data  on  the  extent  of 
employee  exposures  to  hazardous 
materials  and,  hi  addition,  provide 
specific  information  on  the  industrial 
processes  in  which  these  substances  are 
used. 

To  assess  the  benefits  of  the  proposed 
revision  to  OSHA's  Z-Tables.  OSHA 
relied  both  on  the  siwey  and  IMIS  data 
and  used  two  basic  approaches.  The 
first  approach  relies  on  IMIS  data 
combined  with  raw  survey  data  to 
estimate  the  extent  to  which  employees 
are  currently  exposed  to  substances 
included  in  this  rulemaking.  Prom  this 
analysis,  OSHA  estimates  the  reduction 
in  illness  cases  and  disease-related 
fatalities  associated  with  reducing 
exposure  limits  for  these  substances. 
The  second  approach  relies  solely  on 
the  use  of  the  imputed  survey  data  base 
to  generate  an  exposure  proHle  (the 


imputed  survey  file  was  created  using    ., 
statistical  procediu«s  to  fill  in  missing 
responses  to  particular  questions  asked 
in  die  tutvey}. . 

Description  of  Data  Sources  Used 

To  assess  the  quantitative  benefits 
associated  with  tliis  rulemaking,  the 
following  data  were  used: 

•  The  proposed  exposure  limits  for 
substances  included  in  the  rulemaking; 

•  Employee  exposure  data  for  these 
substances; 

•  Employment  data  for  four-digit  SIC 
code  for  the  base  year  1965; 

•  Annual  illness  and  lost  workday 
rates  foe  the  base  year  1985;  and 

•  Health  effects  information  on  the 
substances  incTuded  in  the  rulemaking. 

Employee  exposure  data  for  about  160 
substances  were  obtained  from  OSHA's 
Integrated  Management  Information 
System  (IMIS).  This  data  base  centain9 
exposure  measurements  obtained  by 
OSHA  compliance  officers  during  the 
conduct  of  thousands  of  health 
inspections.  For  eack  fadhty  inspected, 
the  IMIS  file  indudes  inforBoatiiMi  on  the 
number  of  employees  at  the  facility, 
results  of  employee  air  monitoring  for 
specific  substaaces.^  and  the  luimber  of 
employees  potentially  exposed  to  each 
substance  monitored.  Ta  {teiform  the 
benefits  asssessment,  a  summary  IMIS 
file  was  created  that  contained  the 
foUowing  information: 

•  A  Hst  of  substances  for  which 
personal  8-hour  TWA  samples  were 
taken,  by  foui^digit  SIC  and  facility 
inspected 

•  The  number  of  workers  potentiatty 
exposed  to  each  substance  monitored, 
by  four-digit  SIC  and  facility 

•  The  number  of  employees  at  each 
facility  inspected 

•  The  total  number  of  personal  8-hour 
TWA  samples  obtained  for  each 
substance,  by  four-digit  SIC  and  facility 

•  The  number  of  samples  taken  at 
each  facility  that  showed  concentrations 
exceeding  OSHA's  proposed  limits. 

Only  those  substances  for  which  OSHA 
is  proposing  to  reduce  an  existing  8-hour 
TWA  limit  or  to  add  a  new  8-hour  TWA 
limit  were  included  in  the  analysis.  A 
total  of  approximately  37,500  personal 
air  sample  results  for  about  160 
substances  were  appropriate  for  use  in 
this  analysis.  This  analysis  does  not 
estimate  the  benefits  associated  with 
reducing  current  ceiling  limits  or  adding 
new  short-term  exposure  limits  (STELs) 
because  the  data  obtained  from  the  IMIS 
did  not  include  information  on  sample 
duration  for  ceilingor  peak 
measurements,  or  OSHA  was  not  able 
to  relate  the  IMIS  data  on  ceiling  or 


peak  measurements  to  the  proposed 
short-term  or  ceiling  limits. 

In  addition  to  the  IMIS  exposure  data, 
OSHA  has  completed  a  telephone 
interview  survey  of  over  5,300 
workplaces  that  are  potentially  affected 
by  the  revision  of  OSHA's  Z  Tables. 
Data  from  this  survey  provide 
information  on  substances  that  are  used 
in  a  variety  of  industrial  processes  at 
the  facilities  surveyed,  the  number  of 
workers  involved  in  these  processes, 
and  whether  personal  exposure 
measurements  taken  at  the  processes 
exceeded  OSHA.  ACGIH  or  NIOSH 
limits. 

Employment  data  by  four-digit  SIC 
code  were  obtained  fix)m  three  data 
sources.  For  each  four-digit  SIC 
represented  in  the  IMIS  file,  OSHA  first 
relied  on  1985  data  fi^m  the  BLS 
LABSTAT  data  base  [1].  V^ere  data 
were  unavailable  tor  this  source  at  the 
four-digit  SIC  level,  OSHA  relied  on  Dun 
»  Bradstreet's  Market  Identifiers  file  for 
1985  [2].  Data  from  1965  County 
Business  Patterns  [3]  were  used  to 
obtain  employment  data  for  fotv-digit 
SIC  groups  not  represented  in  either  the 
LABSTAT  or  Dun  ft  Bradstreet  file. 

Data  on  illness  and  lost  workday  rates 
were  obtained  from  the  1985  LABSTAT 
file  for  all  industries  (at  the  three-  and 
four-digit  level)  represented  in  the  IMIS 
file.  These  data  included  rates  per  100 
employees  for  total  illness  cases,  lost- 
workday  illness  cases,  and  total  number 
of  lost  yvoricdays. 

Estimates  of  the  Number  of  Potentially 
Exposed  Employees 

Estimates  of  the  number  of  eniployees 
potentially  exposed  to  the  substances 
included  in  this  analysis  were  derived 
from  the  IMIS  data,  OSHA's  survey 
data,  and  employment  data  bases.  To 
conduct  the  analysis,  O^IA  used  the 
IMIS  and  siuvey  data  separately  to 
derive  independent  estimates  of  the 
niunber  of  woricers  potentially  exposed 
and  the  number  of  woricers  exposed 
above  the  proposed  limits  for  each 
substance.  The  estimates  derived  from 
these  two  data  sources  were  then 
combined  to  yield  an  overall  assessment 
of  the  extent  of  employee  exposure,  by 
four-digit  SIC  to  substances  included  in 
this  rulemaking.  The  following  sections 
describe  how  each  of  the  data  bases 
was  used  to  develop  estimates  of 
employee  exposures,  and  how  these 
estimates  were  then  combined. 

Estimates  Derived  From  OSHA 's  IMIS 
Data  Base 

For  each  facility  inspected,  the  IMIS 
contained  information  on  the  number  of 
employees  at  the  facility  and  the 
number  of  employees  observed  to  be 


potentially  exposed  to  each  substance 
for  which  personal  air  samples  were 
collected.  For  each  substance  sampled 
within  an  industry  (at  the  four-digit 
level),  the  estimated  number  of 
employees  potentially  exposed  to  that 
substance  in  the  industry  was 
determined  by  the  following  formula: 


£ 


w  =    p 


5i 


where 

Pr  =  number  of  employees  observed  to  l>e 

potentially  exposed  to  the  substance  at  a 

faciht}': 
E(  =  total  number  of  employees  at  the 

facility: 
W  =  number  of  production  workers  in  the 

industry  in  1985:  and 
P  s  estimated  number  of  employees 

potentially  exposed  to  the  substance  in 

the  iridustiy. 

The  estimated  number  of  workers 
currently  exposed  above  the  proposed 
limits  for  eadi  substance  was  calculated 
using  the  following  formula: 


z 


s. 


p  =    z 


where 

Sf  =  number  of  samples  that  exceeded  the 

proposed  limit  for  the  substance  at  all 

facilities  in  an  industry  sector 
Tf  =  total  number  of  personal  samples  taken 

for  the  substance  at  all  facilities  in  the 

industry  sector. 
P  =  estimated  number  of  employees 

potentially  exposed  to  the  substance  in 

the  industry;  and 
Z  =  estimated  number  of  workers  in  an 

industry  sector  currently  exposed  above 

the  proposed  limits  for  the  substance. 

Estimates  Derived  From  OSHA 's  Survey 
Data 

Facilities  participating  in  OSHA's 
telephone  siuvey  provided  the  following 
information  that  was  useful  for 
estimating  the  extent  of  employee 
exposure  to  chemical  substances: 

•  The  facility's  four-digit  SIC  code; 

•  The  total  number  of  production 
employees  at  the  facility; 

•  The  number  of  employees  involved 
in  each  process  used  at  the  facility; 

•  The  substances  used  or  present  in 
each  process; 

•  "The  exposiu«  limits  used  as  internal 
targets  or  goals  at  the  facility  (i.e.. 
OSHA's  current  limits.  ACGIH  limits, 
NIOSH  limits,  or  "Other"  limits  such  as 


those  from  material  safety  data  sheets 
or  insurance  carriers):  and 

•  Whether  employee  exposures 
exceeded  the  targeted  limits  for  each 
process/chemical  combination  present 
at  the  facility. 

To  estimate  the  mmiber  of  employees 
potentially  exposed  to  a  given  substance 
in  a  4-digit  SIC  industry  group,  OSHA 
assumed  that  all  employees  who  are 
involved  with  processes  in  which  the 
substance  was  used  or  present  are 
potentially  exposed.  Thus,  the  formula 
for  estimating  the  number  of  employees 
who  are  potentially  exposed  to  a 
substance  in  a  given  industry  sector  is 


X 


W  =      P 


where 

Xi  =  number  of  employees  at  the  facility  who 

are  involved  in  processes  using  a  given 

substance: 
Tf  =  total  production  workforce  at  the 

fecility: 
W  =  the  number  of  production  woikers  in 

the  industry  sector  in  1965;  and 
P  =  estimated  number  of  employees 

potentially  exposed  to  the  substance  in 

the  industry  sector. 

To  estimate  the  number  of  employees 
currently  exposed  above  the  proposed 
limits,  OSHA  relied  on  survey  responses 
that  indicated  whether  exposure 
measurements  associated  with  a  process 
exceeded  the  facility's  internal  exposiu« 
limits.  If  a  facility  responded  that 
exposure  measurements  taken  at  a 
process  area  did  not  exceed  ACGIH, 
NIOSH,  or  some  "other"  set  (rf  limits. 
OSHA  assumed  :that  no  potentially 
exposed  employee  is  currently  exposed 
above  the  proposed  limit  for  any 
substance  associated  with  the  process. 
Chi  the  other  hand,  if  a  facility 
responded  that  exposure  measurements 
taken  at  a  process  did  not  exceed 
current  OSHA.  ACGIH.  or  "Other"  set 
of  limits,  OSHA  assumed  that  all 
potentially  exposed  employees  are 
currently  exposed  above  the  proposed 
limits  for  all  substances  associated  with 
the  process.  In  addition,  if  the  process 
had  certain  characteristics  that 
suggested  that  the  proposed  limits  were 
not  being  achieved  (i.e.,  lack  of 
ventilation  system  or  open  process  used 
indoors]  all  employees  involved  in  the 
process  were  assumed  to  be 
overexposed.  The  decision  logic  for 
determining  when  employees  at  a 
particular  process  may  be  overexposed 
was  the  same  as  that  used  for  estimating 
costs  associated  with  achieving  the 
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proposed  tunits  (see  Oiapter  VI.  Costs 
c^Compfiance). 

Approach  for  Comiuning  Estimotes 
Derived  ^om  the  IMiS  Data  aodStuvey 
Data 

To  obtain  an  overall  estiaiate  of  the 
extent  of  cmpkiyee  exposares  to 
substances  osed  in  each  {our-digit  SIC 
industry  grm^.  OSHA  oombine^  (be 


estimates  derived  separately  from  the 
IMIS  and  survey  data.  Table  Ot-l 
iUustrates  how  these  estimates  were 
combined  to  yieid  an  overall  estimate  of 
the  extent  of  en^iloyee  exposuns  in  SIC 
28S1.  Where  estimates  for  a  gtven 
substance  could  be  derived  from  one 
data  set  bat  not  tb»  other,  the  caa^Mcd 
assessment  uses  the  available  estimates 


without  adjustsMnt.  Where  estimates 
could  be  derived  from  both  data  sets  for 
the  same  substance,  the  combiBed 
assessment  is  based  ob  the  avciage  of 
the  available  esthwrtes;  this  approadi 
hat  lb*  eSect  itf  giving  eqaa)  wugbt  to 
estimates  derived  from  etAet  the  IMIS 
or  survey  data. 

smsn  CODE  tsio-»-m 


1988 


TABLE  III>1 

AWALrSIS  Of  EMPLOYEE  EXPOSURES  IN  SIC  2851  DERIVED  FROM  IMIS  DATA. 
SURVEY  DATA.  AND  BOTH  IMIS  AND  SURVEY  DATA  COMBINED 


ASSESSMENT  FROM  IMIS 

ASSESSMENT  FROM  SURVEY 

COMBINED  AS! 

CESSMENT 

— »*mA  .— , 

^ 

WORKERS 

WORKERS 

WORKERS 

WORKERS 

WORKERS 

WORKERS 

POTENTIALLY 

ABOVE 

POTENTIALLY 

ABOVE 

POTENTIALLY 

ABOVE 

NAME 

EXPOSED 

LIMITS 

EXPOSED 

LIMITS 

EXPOSED 

LIMITS 

2-HEXMIONE 

6.547 

727 

26,751 

0 

16,649 

364 

ACETONE 

2.875 

96 

5,912 

• 

4.393 

147 

ALPHA-ALUMINA 

1.286 

0 

1,286 

0 

BUTOXYETNANOL 

2,121 

0 

2,121 

0 

BUTYL  ACRYLATE 

13,302 

0 

13.302 

0 

CARBON  MONOXIDE 

672 

672 

672 

672 

CARBON  TETRACHLORIDE 

5,912 

0  . 

5.912 

0 

COBALT  AS  CO 

4.604 

0 

4.604 

0 

CYCLOHEXANONE 

6.621 

0 

6,821 

0 

DIIS08UTYL  KETONE 

4.434 

0 

4,434 

0 

ETHYLENE  GLYCOL 

53.429 

19,876 

53,429 

19,876 

FURFURAL 

2,956 

0 

, 

;.956 
5,454 

0 

HEPTANE 

5,454 

0 

^ 

0 

HEXAFLUOROACETONE 

41,383 

41,383 

41.383 

41,383 

HEXANE 

4,678 

0 

4,678 

0 

HEXONE 

7,131 

319 

7,131 

319 

IRON  OXIDE  DUST  AND  FUME.  AS  F 

5,173 

0 

5,173 

0 

ISOBUTYL  ALCOHOL 

10,996 

0 

^ 

10,996 

0 

ISOPHORONE 

17,440 

0 

17,440 

0 

MAGNESIUM  OXIOE  FUME,  AS  MG 

10.560 

0 

10.560 

0 

METHYL  N-AMYL  KETONE 

9.038 

0 

9,038 

0 

MOLYBDENUM.  INSOLUBLE  COMPOUND 

11,853 

0 

11,853 

0 

N-BUTYL  ALCOHOL 

, 

51,803 

12,329 

51.803 

12,329 

N-BUTYL  GLYCIDYL  ETHER 

28,030 

0 

28,030 

0 

NAPHTHA 

296 

• 

296 

« 

NUISANCE  PARTICULATES 

5,040 

1,217 

5,040 

1,217 

PERCHLOROETHYLENE 

1,973 

0 

1.973 

0 

PETROLEUM  DISTILLATES.  RUBBER 

7,885 

0 

7,885 

0 

PHTHALIC  ANHYDRIDE 

4,427 

0 

4,427 

0 

STODDARD  SOLVENT 

6,961 

194 

28,821 

13,113 

17,891 

6.654 

STYRENE 

1,508 

0 

7,464 

5.598 

4,486 

2.799 

TIN  METAL  AND  OXIOE 

1,286 

0 

• 

1,286 

0 

TITANIUM  DIOXIDE 

2,668 

0 

2.668 

0 

TOLUENE 

7,538 

187 

11,750 

« 

9.644 

239 

UMI 


21340 


Federal  Regigter  /  Vol.  53.  No.  109  /  Tuesday.  June  7. 1968  /  Proposed  Rules 


Fedwral  l(cgigter  /  Vol.  53.  No.  109  /  Tuesday.  June  7,  1988  /  Proposed  Rules 


21341 


TABLE   III-l 

(continued) 


mIaIITSIS  Of  EMPLOYEE  EXPOSURES  IN  SIC  2851  OERIVED  fRQN  IRfS  0AM 
SURVEY  OATA,  AND  BOTH  WIS  ANO  SURVEY,OATA  CQWINEO 


ASSESSMENT  FROM  INIS 


UORXERS 

WORKERS 

POTENTIALLY 

ABOVE 

NAME 

EXPOSED 

LIMITS 

TRIBUTYL  PHOSPHATE 

1      244 

0 

TRICHUMOETHYLENE 

1    3.695 

0 

TRIETHYIAMINE 

244 

0 

TRIMEUITIC  ANHYDRIDE 

1.626 

813 

TRIMETHYL  BENZENE 

!    8.099 

0 

VINYL  ACETATE 

13.302 

0 

VN  4  P  NAPHTHA 

25.909 

0 

ZINC  OXIDE,  FUME 

ASSESSMENT  FRQN  SURVEY 

WORKERS  WORKERS 

POTENTIALLY  ABOVE 

EXPOSED  LIMITS 


COMBINED  ASSESSMENT 


WORKERS    WORKERS 

POTENTIALLY        ABOVE 

EXPOSED      LIMITS 


3.178 


244 

0 

3.695 

0 

244 

0 

1.626 

813 

8.099 

0 

13.302 

0 

25.909 

0 

3.178 

• 

•Insufficient  <UU  from  survey  responses  to  permit  «n  «sseswnt  of  exposurt  levels. 


Estimates  of  the  number  of  employees 
potentially  exposed  and  the  number 
exposed  above  the  proposed  limits  are 
available  in  Supplement  (2,  (3.  i4,  i5,  and 
i6  to  this  regulatory  analysis.  In  addition 
to  exposure  estimate  these  Supplements 
also  contain  process  and  industry  use 
information  by  substance.  (Copies  of 
these  Supplements  are  available,  upon 
request,  from  the  office  of  Regulatory 
Analysis,  Room  N3627,  OSHA.) 

Aggregate  estimates  of  the  number  of 
employees  potentially  exposed  or 
exposed  above  the  proposed  limits  to 
any  substance  considered  in  the 
analysis  are  presented  by  two-digit  SIC 
code  in  Table  III-2.  Because  an 
employee  may  be  exposed  to  more  than 
one  substance  in  a  given  industry, 
aggregate  estimates  of  the  size  of  the 
exposed  population  are  presented  as 
minimum  and  maximum  estimates. 
Maximum  estimates  of  the  size  of  the 


exposed  population  assume  that  no 
employee  is  exposed  to  more  than  one 
substance;  minimum  estimates  assume 
the  greatest  possible  extent  of  multiple 
chemical  exposure.  For  example,  if  200 
employees  are  estimated  to  be  exposed 
to  acetone  and  300  employees  are 
estimated  to  be  exposed  to  toluene  in  a 
given  industry,  a  minimum  of  300 
employees  is  estimated  to  be  exposed  to 
either  substance  in  the  industry,  and  a 
maximum  of  SOO  employees  is  estimated 
to  be  exposed  to  either  substance  in  the 
industry. 

Employees  exposed  above  the 
proposed  limits  are  considered  to  be  "at 
risk"  of  adverse  health  effects.  It  should 
be  noted  that  this  presentation  shows 
risk  redaction  in  employee  equivalent 
terms;  while  all  (100  percent)  of  the 
workers  currently  exposed  above  the 
new  proposed  limits  would  benefit  from 
reduced  risk,  the  new  lower  limits  would 


not  eliminate  all  chemical  exposure  risk. 
An  estihiated  five,  ten,  or  twenty 
percent  residual  risk  equivalent  would 
remain  at  the  new  lower  limits. 
Although  not  quantified,  all  employees 
currently  exposed  to  hazardous 
substances  at  or  below  the 
recommended  new  levels  would 
experience  this  residual  risk.  To  obtain 
an  approximation  of  risk  reduction  at 
the  lower  exposure  levels  being 
proposed,  OSHA  estimated  that  95,  80. 
or  90  percent  of  die  workers  currently ,' 
exposed  above  the  proposed  limits  (i.e., 
the  midpoint  between  the  minimum  and 
maximum  estimates)  will  benefit  from 
reduced  risk  after  their  exposures  are 
lowered  to  or  below  the  proposed  limits. 
The  results  of  this  analysis  are  also 
presented  by  two-digit  SIC  codes  in 
Table  III-2. 
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TABLE  III-2.     HWBER  OF  lOWERS  EXPOSED  AND  NUMBER  OF  iOWERS  FOR  WOM  RISK  IS  REDUCED,   BY  2-DiGIT  SIC 
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No.  Nbrkers 

No.  Workers 

No.  Workers 

No.  workers 

No.  workers 

No.  Workers 

No.  workers 

Potentially 

Potentially 

Ejqpos^ 

Exposed 

With 

With 

With 

-  ,  ■ 

Number  of 

Eyposed, 

Exposed, 

Above  Limits, 

Above  Limits, 

Reduced  Risk, 

Reduced  Risk, 

Reduced  Risk 

):Xi.    ■ 

.      -   :  SIC 

Product  iorh 

Minimuin 

Naximuin 

Minimum 

Maximum 

(80%  Risk 

(90%  Risk 

(95%  Risk 

>'   .. 

'           Code 

Workers 

Estimate 

Estimate 

Estimate 

Estinate 

Reduction) 

Reduction) 

Reduction) 

5-     ' 

20 

1,149,971 

218,638 

275,837 

109,289 

161,000 

108,115 

121,630 

128,387 

21 

48,625 

1,296 

1,298 

62 

62 

50 

56 

59 

22 

244,367 

147,842 

170,842 

13,730 

16,909 

12,256 

13,788 

14,554 

.  —■  •  • 

23 

994,363 

271,934 

353,225 

13,494 

15,894 

11,755 

13,225 

13,959 

^•" 

24 

543,69! 

201,869 

318,642 

81,184 

99,437 

72,248 

81,279 

85,794 

25 

496,760 

189,194 

429,107 

77,910 

96,802 

69,885 

78,620 

82,988 

26 

667,082 

367,943 

606,256 

66,302 

108,383 

69,874 

78,608 

82,975 

27 

1,255,639 

1,069,582 

1,198,072 

137,557 

180,397 

127,182 

143,079 

151,028 

28 

866,859 

788,571 

866,570 

300,562 

426,653 

290,886 

327,247 

345,428 

29 

178,202 

177,058 

178,202 

133,282 

134,096 

106,951 

120,320 

127,005 

30 

817,652    . 

607,900 

810,873 

156,191 

591,627 

299,127 

336,518 

355,214 

31 

152,241 

41,525 

76,274 

4,347 

5,907 

4,102 

4,614 

4,871 

32 

587,946 

307,033 

493,751 

56,274 

93,588 

59,945 

67,438 

71,184 

33 

754,180 

451,813 

719,699 

114,179 

311,416 

170,238 

191,518 

202,158 

34 

1,228,572 

606,058 

1,104,519 

138,744 

262(805 

160,619 

180,697 

190,735 

. 

/    35 

1,508,032 

661,605 

1,186,259 

139,409 

197  ,-843 

134,901 

151,763 

160,195 

36 

1,319,939 

693,114 

996,305 

139,421 

169,876 

123,718 

139,183 

146,916 

37 

1,270,731 

708,119 

1,015,308 

90,357 

182,918 

109,310 

122,974 

129,806 

3d 

606,978  • 

374,905 

482,051 

34,649 

35,131 

27,912 

31,401 

33,146 

39 

417,988 

232,354. 

294,590 

53,671 

67,160 

48,333 

54,374 

57,395 

40 

193,605 

174,308 

180,573 

15,421 

19,430 

13,941 

15,683 

16,555 

45 

346,071 

127,515 

159,158 

45,756 

45,756 

36,605 

41,180 

43,468 

47 

85,386 

31,917 

32,596 

1,731 

2,382 

1,645 

1,850 

1,953 

49 

804,200 

759,231 

775,063 

477,380 

481, 3 J3 

383,485 

431,420 

455,388 

. 

50 

2,759,479 

545,417 

1,065,910 

193,893 

211,291 

162,074 

182,333 

192,462 

51 

1,147,688 

592,777 

748,500 

226,780 

288,088 

205,947 

231,691 

244,562 

55 

1,470,816 

1,017,352 

1,470,816 

249,123 

325,852 

229,990 

258,739 

273,114 

72 

765,244 

551,441 

604,813 

41,497 

46,935 

35,373 

39,794 

42,005 

73 

4,179,928  . 

2,113,228 

2,266,266 

347,718 

569,457 

366,870 

412,729 

435,659 

75 

675,834 

461,366 

593,967 

54,146 

75,771 

51,966 

58,462 

61,710 

76 

331,435 

252,837 

268,243 

76,2% 

139,331 

86,251 

97,033 

102,423 

80 

6,237,985 

2,399,295 

2,749,195 

46,599 

54,400 

40,400 

45,450 

47,975 

TOTAL 

34,107,493 

17»168,039 

22,469,780 

3,668,060 

5,386,824 

3,621,954 

4,074,696 

4,301,071 
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Estimates  of  th»  Reduction  in  Illness 
Cases  and  Lost  Workdays 

The  BLS  LABSTAT  data  base 
contains  illness  and  lost  workdays  rates 
by  SIC  code.  These  rates  are  expressed 
as  Ae  annual  number  of  illnesis  cases  or 
number  of  lost  workdays  per  100  full- 
time-equivalent  employees.  Reducing 
employee  exposures  to  hazardous 
substances  to  a  level  below  that 
associated  with  adverse  health  effects 
will  result  in  a  decrease  in  the  number 
of  ilhaeBS  cases  and  lost  workdays. 

To  assess  the  impact  on  illness  and 
lost  workday  rates  of  reducing  employee 
exposures,  OSHA  first  examined  Uie 
relationship  between  the  percentage  of 
workers  estimated  to  be  exposed  above 
the  proposed  exposure  limits  for  the  160 
substances  included  in  the  study  and 
current  illness  and  lost  workday  rates. 
This  analysis  was  conducted  at  the  . 
three-digit  SIC  code  level  because  of  the 


lack  of  illness  rate  data  for  some  of  the 
four-digit  SIC  code  groups.  The  results 
of  thi»  analysis  are  presented 
graphically  in  Figure  01-1.  Among  three- 
digit  industries  for  which  OSHA  has 
found  that  no  employees  are  currently 
exposed  above  the  proposed  limits,  total 
illness  case  rates  reported  by  the  BLS 
for  the  same  indusby  group  are  usually 
less  than  0.2  cases  per  100  employees 
per  year,  and  frequently  are  reported  to 
be  zero.  In  contrast,  where  OSHA  has 
found  that  industoy  groups  have  more 
than  2  percent  of  ttieir  woridorce 
exposed  above  the  proposed  limits,  total 
illness  case  rates  above  0.2  cases  per 
100  employees  are  frequently  reported. 
In  no  instance  does  an  industry  group 
having  10  percent  or  more  of  its 
woiicforce  exposed  above  the  proposed 
limits  report  a  total  illness  case  rate  of 
zera  Among  three-digit  SIC  code 
industry  grovps  for  which  OSHA  has  not 


found  employee  exposures  above  the 
proposed  limit,  37  percent  of  the  groups 
reported  an  illness  rate  of  zero,  45 
percent  reported  an  Ulness  rate  of  0.1  to 
0.2  cases  per  100  employees,  and  only  18 
percent  of  the  industry  groups  reported 
an  illness  rate  greater  than  0.2  cases  per 
100  employees  (but  none  above  0.5  cases 
per  100  employees).  Given  this 
distribution  of  illness  rates  across  these 
particular  industry  groups,  it  is 
concluded  that  industry  groups  in  which 
employee  exposures  have  been 
controlled  to  or  below  the  proposed 
limits  will  have  an  illness  rate 
approximating  0.1  cases  per  100 
employees.  It  is  believed  that  total 
illness  cases  at  the  three-digit  level  will 
be  reduced  to  no  more  than  0.1  cases  per 
100  employees  after  employee  exposures 
are  reduced  to  or  below  the  proposed 
Umits. 

MtUNQ  CODE  46W-3S-II 
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Figure  III-1.  Relationship  Between 

Empbyee  Exposures  to  IHazardous 

Substances  and  Industry  Illness  Rates 
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OSHA  performed  a  similar  analysis 
that  also  indicates  that  the  rate  of  lost- 
workday  illness  cases  will  decline  to  a 
base  rate  of  0.05  cases  per  100  employee 
and  the  annual  rate  of  lost  workdays 
will  decline  to  1  per  100  employees  after 
employees  exposures  are  reduced  to  or 
below  the  proposed  limits. 

OSHA  estimated  the  number  of  illness 
cases  and' lost  woricdays  potentially 
avoided  annually  by  applying  current 
illness  rates  to  the  estimated  number  of 
productioQ  workers  per  three-digit  SIC 
group;  this  yielded  an  estimate  of  the 
annual  nulnber  of  illness  cases  and  lost 
workdays  reported  by  each  three^igit 
SIC  code  industry  group.  It  was  assumed 
that,  after  promulgation  of  the  proposed 
limits,  these  industries  would 
experience  illness  rates  of  0.1  cases  per 
100  employees.  0.05  lost-workday  illness 
cases  per  100  employees,  and  1  lost 
workday  per  100  employees  per  year. 
Using  this  approach,  OSHA  estimated 
that  promulgation  of  the  proposed  limits 
will  potentially  avoid  55.216  illness 
cases  per  year.  23.608  lost  workday 
illness  cases  per  year,  and  533,197  lost 
workdays  caused  by  illnesses  per  year. 

The  movement  to  a  0.1  illness  rate  is 
presented  as  a  best  estimate  supported 
by  OSHA's  interpretation  of  the 
relationship  between  chemical  exposure 
levels  and  current  industry  illness  rates. 
It  may  be  argued,  however,  that  if  a  0.1 
illness  rate  were  achieved,  the  reduction 
in  illnesses  could  not  be  credited 
exclusively  to  OSHA's  rulemaking 
initiative,  since  some  portion  of  the 
current  BLS  illness  rate  is  madd  up  of 
illnesses  associated  with  exposures  to 


hazardous  agents  or  physical  stress  (e.g., 
radiation,  noise,  ergonomic  stress). 
'  While  no  claim  is  made  that  this 
rulemaking  i|ction  will  reduce  illnesses 
related  to  these  causes,  OSHA  believes 
that  the  beneHt  estimates  related  to  this 
proposal  of  over  55,000  illnesses,  over 
23,600  lost  workday  illnesses,  and  over 
533,000  lost  woricdays  avoided  each 
year  are  reasonable.  This  is  based  on 
the  beUef  that  company  records,  upon 
which  the  BLS  data  are  based,  rarely 
show  chronic  illnesses  caused  by 
exposures  to  toxic  substances  (4, 6].  The 
potential  level  of  underreported 
illnesses  in  the  BLS  series  is  illustrated 
in  a  recent  report  by  Landrigan  and 
Markowitz.  Using  California  physicians' 
reports  of  occupational  illnesses,  these 
authors  estimated  an  occupational 
illness  rate  among  New  York  State 
employees  that  was  more  than  twice  the 
BLS  illness  rate  [8]. 

Estimates  of  the  Number  of  Employees 
Potentially  at  Risk  by  Type  of  Hazard 

In  addition  to  estimating  the  number 
of  employees  exposed  to  the  substances 
included  in  this  analysis,  OSHA  also 
estimated  the  number  of  employees  who 
are  at  risk  of  experiencing  particular 
types  of  adverse  health  effects.  To 
conduct  this  analysis,  each  substance 
included  in  the  rulemaking  was  assigned 
to  a  health  hazard  category;  these 
assignments  were  based  on  the  primary 
health  effects  that  provided  the  impetus 
for  reducing  an  existing  limit  or 
proposing  a  new  limit  for  a  particular 
substance.  (The  assignment  of 
substances  to  health  eff'ect  categories  is 


described  in  detail  in  Section  IV-C  of 
the  preamble.)  It  should  be  noted  that,  in 
some  instances,  substances  included  in 
this  rulemaking  were  grouped  together 
in  the  preamble  according  to  some  basis 
odier  than  a  particular  health  effect;  for 
example,  several  substances  were 
grouped  together  because  the  ACGIH- 
recommended  limits  were  derived  based 
on  the  stiuctural  analogy  of  the  grouped 
substances  with  that  of  other 
substances.  For  the  benefits  analysis 
described  here,  these  substances  were 
re-classified  according  to  the  primary 
health  effect  associated  with  exposure 
to  the  analogous  chemical. 

The  number  of  employees  estimated 
to  be  exposed  to  substances  causing  a 
particular  health  effect  in  an  industry 
group  was  calculated  by  summing  the 
number  of  employees  exposed  to  all 
substances  causing  the  same  effect. 
Aggregate  estimates  across  all  affected 
industry  sectors  are  presented  in  Table 
III-3.  This  table  provides  estimates  ot 
employees  potentially  exposed  to 
substances  in  each  health  group,  as  well 
as  estimates  of  employees  exposed 
above  the  proposed  limits  for 
substances  in  each  health  group. 
Employees  are  frequently  at  risk  horn  a 
variety  of  adverse  health  effects  as  a 
result  of  concurrent  exposure  to  more 
than  one  toxic  substance.  Thus,  the  total 
number  of  employees  considered  to  be 
at  risk  from  any  type  of  illness  (as 
estimated  in  Table  III-3)  cannot  be   . 
summed  because  the  sum  would  result 
in  doublecounting. 
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TABLE  III-3.  ESTIMATED  NUMBER  OF  WORKERS  POTENTIALLY  AT  RISK  OF  EXPERIENCING  ADVERSE  EFFECTSr 
BY  TYPE  OF  ADVERSE  EFFECT 


ADVERSE  HEALTH  EFFECT 


NO.  OF  VORKEFS 

POTENTIALLY 

EXPOSED  TO 

SUBSTANCES 

ASSOCIATED 

WITH  IFfECTf 

MINIMUM  ESTlMftlE 


NQ.  Of  WOWCERS 

POTEMTIALLY 

*  EXPOSED  TO 

SUBSTANCES 

ASSOaATEO 

WITH  EFFECT. 

MAXIMUM  ESTIMATE 


WO.  OP  WORKERS 

EXPOSED  ABCVE 

PROPOSED  LIMITS 

FOR  SUBSTANCES, 

MINIMUM  ESTIMNTE 


NO.  OF  WORKERS 

EXPOSED  ABCfVE 

PROPOSED  LIMITS 

FOR  SUBSTANCES, 

MAXIMUM  ESTIMATE 


■■l>^B^«i^ 


NUISANCE  EFFECTS 

ODOR  AND  TASTE  EFFECTS 

SYSTEMIC  TOXICITY 

MUCOUS  MEMBRANE  IRRITATION 

METABOLIC  INTERFERENCES 

LIVER/KIDNEY  DISEASE 

OCULAR  DISTURBANCES 

RESPIRATORY  DISEASE 

CARDIOVASCULAR  DISEASE 

NEUROPATHY 

NARCOSIS 

CANGHl 

ALLERGIC  SENSITIZATION 


4,729,417 

718,522 

3,233,319 

12,077,315 

2,277,113 

2,321.573 

194 

3,765,717 

164,576 

1,231  J44 

4,601,993 

3,663,053 

2,710,576 


5,804,846 

808,537 

3,818,742 

15,813,663 

2,345,975 

2,488,604 

194 

4,023,525 

164,576 

1,349,421 

6,381,899 

3,784,374 

2,903,153 


829,487 

59,102 

250,282 

59,969 

746,879 

383,581 

p 

639,717 

44,355 

201,760 

526,021 

499,716 

296,444 


892,725 

59,102 

256,^9 

1,021,197 

746,879 

384,876 

0 

654,319 

44,355 

210,203 

547,731 

499,716 

297,255 
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Estimates  o/  the  Nuaber  of  Illneaa- 
Rehted  Fatalities  Avoided 

As  disciMMd'  In  tiw'  preceding  section, 
06HA  has  cstbaated  the  mincer  of  < 
employtes  ewmntfy  at  tiak  of 
experiencing  a  variety  of  advene  health 
effects  bRwighl  about  bf  over-exposnres 
to  llie  sabelances  iaclbded  in  this 
rulemaking.  Many  of  these  adverse 
effects  rendt  m  lethal  outcomes,  in 
particular  earner,  cardtovascular 
a%cts,  cfaranic  fe^nratoiy  disease,  and 
chronkr  liver  md  ki<faiey  damage;  OSHA 
also  befieves  dwt  erajrioyees  who  are 
excessively  exposed  to  substances 


causing  systenuc  mgan  ii»fna^, 
neurologicai  istpaiiiBent.  or  mAtnhoHr 
effects  (ke...eardiova8cular  disease 
through  excessive  fbraiation  of 
methemoglolHn  or  carboxyhonoglobin, 
and  neurological  impairment  dirou^ 
cholinesterase  inhibition)  are  at  excess 
risk  d  incurring  a  fatal  condition. 

To  estimate  die  number  of  fatalities 
associated  with  excessive  exposure  io 
the  160  substances  indoded  in  this 
analysis,  O^iA  relied  on  standard  U.S. 
mortaHty  rates  and  on  pobKshed 
estimates  of  dte  proportion  of  fatalities 
diat  are  briieved  to  be  associated  with 


occupational  illnesses.  These  data 
allowed  OSHA  to  calcidate  cause- 
specific  nuwtality  rates  that  are 
attributable  to  ocetipadoBal  iUnesses 
(i.e.,  mortally  rates  that  represent  the 
excess  liak  of  mortality  frem 
occupational  disease).  OSHA  then 
applied  these  occupationally-related 
mortality  rates  to  its  estimates  of  the 
number  of  employees  eaqsosed  to  the  180 
substances  oi  concern  st  leveb  above 
the  {vepesed  hmits.  OGHA's 
methodology  and  sstiniates  are 
presented. in  TaUe  QI-4.  and  are 
described  in  detail  below. 


TABLE  III-4 


Bstioated  Aaoual  Muaber  of  Fatalities  Caused  By  Oeeufational  Illness  Amons  Workers 
Currently  Ixposed  i^ove  Proposed  Lisdts,  Usinft  Alternative  Assus«>tions 


U.S.   Annual 

Konber  of 

Ammai 

■uaAier  of 

Annuel 

Death  Bate 

Total  Hunber 

Deeths 

Death  late 

Workers 

■unber  of 

Per  100,000^ 

of  Deattis 

Attributed  to 

Per  100,000 

Exposed 

Petelities 

Cause 

■eaidents 

Per  Year 

Oecupetional 

Attributed  to 

Above 

taene  This 

of 

<M«51, 

in  U.S.. 

Illnesses, 

Oecupetional 

Group  of 

Death 

by  Cause* 

by  Causeb 

by  Cause 

Illnesses 

Lisdts 

Workers 

Cancer 

193.3 

4«1,484 

4«,14t« 

5S.3 

499,7168 

276 

' 

23.074d 

27. 7 

499,716 

138 

Qiroaie 

31.3 

74,726 

2.242« 

2.7 

647.018^ 

17 

AtlaosMry 

» 

747f       - 

0.9 

647 ,018 

4 

Chronic 

It. 2 

26 , 739 

802* 

1.0 

• 
384,229^ 

4 

Liver 

»Tf 

0.3 

384,229 

1 

Disease 

Cardiovascular 

,      418.5 

999,127 

29,974« 

3S.9 

l,250.81li 

449 

Meurological, 

9.991^ 

12.0 

1.250,811 

150 

and  Kenal 

TOTAL.  All  Causes 

293-746 

*  Source:  National  Center  for  Health  Statistics  [S,  Table  II]. 

*  Based  on  a  total  residential  population  in  1985  of  238.740.000.  (7,  p.  18]. 

*  Assumes  10  percent  of  all  cancer  deaths  are  of  occupational  origin  (Landrigan  and  Markowitz.  1987). 

*  Assumes  S  percent  of  all  cancer  deaths  are  of  occupational  origin  (Landrigan  and  Markowitz.  1987). 

*  Assumes  3  percent  of  all  deaths  are  of  occupational  origin  (Landrigan  and  Markowitz.  1087). 
'  Assumes  1  percent  of  all  deaths  are  of  occupational  origin  (Landrigan  and  Markowitz.  1987). 

■From  Table  III-3.  midpoint  estimate  of  number  of  workers  exposed  above  proposed  limits  for  potential  carcinogens. 

*  Fhmi  Table  ni-3,  midpoint  estimate  of  number  of  workers  exposed  above  proposed  limits  for  respiratory  toxins. 
'  From  Table  III-3.  midpoint  estimate  of  number  of  workers  exposed  above  proposed  limits  for  liver  toxins. 

'From  Table  III-3.  midpoint  estimate  of  number  of  workers  exposed  above  proposed  limits  for  systemic  toxins,  metabolic  toxins, 
cardiovascular  toxins,  and  neuropathic  agents. 
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Estimate  of  the  Number  of  Cancer 
Fatalities 

The  U.S.  National  Center  for  Health 
Statistics  has  published  cause-specific 
U.S.  mortahty  rates  for  1985  (the  most 
recent  data  available)  (SI.  This  sourpe 
reported  that  the  annual  U.S.  cancer 
death  rate  in  1985  was  193.3  per  lOCXOOO 
residents.  Based  on  a  total  resident  U.S. 
population  of  238,740.000  in  1985  (7.  p. 
18],  the  number  of  cancer  deaths  that 
occurred  in  1965  was  461,484.  Landrigan 
and  Markowitz  [6]  reviewed  several 
published  estimates  of  the  percentage  of 
cancer  deaths  that  are  attributable  to 
occupationally-reiated  disease.  These 
estimates  range  from  less  than  5  percent 
to  33  percent  of  all  cancer  deaths. 
Landrigan  and  Markowitz  believe  that, 
as  a  best  estimate,  10  percent  of  all 
cancer  deaths  have  en  occupational 
origin. 

Using  an  occupational  cancer  death 
estimate  of  10  percent  and  applying  it  to 
the  estimated  number  of  cancer  deaths 
in  1985,  OSHA  estimates  that  46.148 
occupationally-reiated  cancer  deaths 
occurred  in  the  United  States  in  that 
yeeu-.  Table  III-4  also  shows  an 
alternative  assessment  of 
occupationally-induced  mortality  that  is 
based  on  an  assumption  that  only  5 
percent4)f  all  cancer  deaths  are  of 
occupaSonal  origin. 

As  the  next  step,  OSHA  estimated  the 
overall  cancer  death  rate  among  the 
population  which  is  Occupationally 
exposed  to  chemicals  and  the  remainder 
of  the  population.  In  1985,  there  were  an 
average  of  108,856,000  persons  employed 
(9,  p.  8].  However.  25,469.200  of  these    . 
were  employed  in  indostries  or  'I 
occupations  where  there  is  a  low  risk  of 
exposure  to  toxic  substances,  such  as 
finance,  insurance,  real  estate,  and 


private  households  [9,  pp.  30, 84>88].  The 
remaining  83,386,800  persons  are 
considered  tb  be  occupationally 
exposed  to  chemicals  in  varying 
degrees.  Many  would  have  only 
intermittent  exposure  at  very  low  levels. 
Using  the  two  alternative  assumptions 
of  the  percentage  of  all  cancer  deaths 
which  are  of  occupational  origin  (10 
percent  and  5  percent),  OSHA 
calculated  the  annual  cancer  death  rate 
attributed  to  occupational  exposure  by 
dividing  the  number  of  cancer  deaths 
attributable  to  occupational  illness  by 
the  population  exposed,  and  multiplying 
by  100,000.  If  the  10  percent  assumption 
is  used,  OSHA  estimates  that  the  annual 
cancer  mortality  rate  attributable  to 
occupational  exposure  to  toxic 
substances  is  55.3  per  100.000;  with  the  5 
percent  assumption,  the  rate  would  be 
27.7.  OSHA  tiien  estimated  that  there 
are  499.716  workers  currenUy  exposed 
above  the  proposed  limits  to  the 
potential  carcinogens  included  in  this 
rulemaking.  Applying  the  woric-related 
cancer  death  rates  to  this  population, 
OSHA  estimates  that  between  138  and 
276  cancer  fataUties  occur  each  year 
among  these  workers  and  that  these 
fatalities  will  be  prevented  by  the 
proposed  rule. 

In  arriving  at  this  estimate,  two 
important  offsetting  arguments  were 
considered.  Because  some  of  these 
workers  may  also  be  exposed  to 
occupational  carcinogens  that  are  not 
covered  in  this  rulemaking  (such  as 
asbestos  or  benzene),  the  number  of 
occupational  cancer  deaths  attributed  to 
the  substances  included  in  this 
rulemaking  may  be  overestimated. 
Offsetting  this  potential  overestimate  is 
the  fact  that  the  excess  mortality  rates 
of  27.7-55.3  per  100,000  woricers  were 


developed  on -th£  basis  of  occupational 
exposures  among  aH  exposed  workers. 
However,  &e  excess  mortality  rate  ' 
experienced  among  woricers  witkhigh 
average  exposures  to  hazardous 
cbeiplcals  typically  runs  at  least  two  or 
three  times  higher  than  the  national 
average  rate.  In  consideration  of  this. 
OSHA  believes  that  any  overestimate  of 
cancer  fatalities  avoided  attributed  to 
regulated  chemicals  not  covered  under 
this  rulemaking  is  offset  by  the  use  of  a 
mortality  rate  which  understates  the 
true  excess  mortality  rate  among 
workers  with  very  high  exposures  to 
toxic  chemicals.  (Additional  comments 
on  excess  mortality  rate  estimates  are 
included  in  the  final  section  of  this 
chapter.) 

AJi  alternative  analysis  of  the 
reduction  in  cancer  mortality  was 
conducted  using  OSHA's  quantitative 
risk  assessments  for  the  potential 
human  carcinogens  included  in  this 
rulemaking  (the  results  of  OSHA's  risk 
assessments  are  presented  in  the 
preamble  to  the  proposal).  This  analysis 
is  presented  in  table  III-5.  Using  th6 
comhtfied  IMIS  and  survey  data.  OSHA 
found  that  employees  are  currently 
exposed  above  the  proposed  limits  to 
four  of  these  potential  carcinogens 
(adylamide,  carbon  tetraJchloride. 
chloroform,  and  8tyrene)l  Applying 
OSHA's  risk  estimates  to  Ae  estimated 
number  of  workers  currently 
overexposed  to  thse  substances,  O^iA 
estimates  that  compliance  with  the 
proposed  limits  will  avoid  5,005  cancer 
fatalities  over  the  working  lifetime  of  tiie 
population  (i.e.,  45  years).  The  average 
annual  reduction  in  the  number  of 
cancer  fatalities  avoided  Over  45  years 
is  estimated  to  be  111. 

MJJNQ  COK  4S1»-aS-M 
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Batimated 

number  of 

Potentially 

RvoliUble 

MtiBiwe  oC 

Cancer 

MBckera: 

Deattts 

Aboim 

over  a 

Unit 

■stituted  BuBber 

of  Cancer  Deaths 

llorkLB9 

sutetmc* 

Current  ML. 

PropoMd  P«L 

tifetlm 

ftcryUaite 

7,78* 

75 

8 

67 

Carbon 

88,«8Z 

1,554 

788 

7S8 

TetraehIort4« 

' 

Chlorofei* 

152.170 

i,n2 

31 

I.82L 

Styrene'> 

248,603 

4,723 

2.362. 

2. 361 

TOtM. 


8.204 


3,W» 


5,005 


'risk  assesssients  are  presented  in  Section  XV-C  of  the  preao^le. 

^*This  figure  reflects  an  average  cstinate  resulting  from  the  cooibined 
IMXS  and  survey  d«ta.     Tlie  1988  sasv^le  svrvey  alone  identified  just  over 
30,000  enpleyees  owerexsosed  to  this  chemical.     The  Styrene  Information 
and  tesearch  Center  estiaaces  that  224,250  workers  make  products  with 
styrene. 
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Although  OSHA  has  evaluated  the 
cancer  risk  for  17  potential  carcinogens, 
there  were  IMIS  and  survey  data  for 
only  four  of  these.  Lack  of  IMIS  or 
survey  data  means  that  the  substance 
has  not  been  sampled  by  an  OSHA 
compliance  officer  or  that  none  of  the 
survey  participants  indicated  that  the 
substance  was  used  at  their  facilities. 
This  does  not  mean  that  no  workers  are 
currently  exposed  to  these  substances. 
Lacking  a  basis  for  estimatiii^  the  extent 
of  employee  exposure.  OSHA  could  not 
estimate  the  extent  of  reduction  in 
cancer  deaths  attributable  to  the 
proposed  reduction  in  exposure  limits 
for  these  substances.  To  the  extent  that 
emplojree  exposure  to  these  carcinogens 
is  reduced,  further  reductions  in  the 
number  of  cancer  deaths  will  occur. 

Estimated  Reduction  in  Occupational 
Deaths  From  Causes  Other  Than  Cancer 

As  shown  in  Tabl«  III-4.  OSHA  also 
estimated  the  number  of  occupationally- 
related  fatalities  that  are  expected  to 
occur  annually  among  employees 
exposed  to  substances  associated  with 
adverse  health  effects  other  than  cancer. 
To  perform  this  analysis,  OSHA  relied 
on  an  estimate  made  by  Landrigan  and 
Maricowitz  [7]  that  between  1  and  3 
percent  of  aU  non-malignant  disease  is 
of  occupational  origin.  Using  the  1  an^  3 
percent  figures  as  alternative 
assumptions  and  using  the  same        j.  "^ 
me^odology  as  that  Ascribed  abovefor 
cancer  deaths.  Table  III-4  shows  the 
following: 

—Between  4  and  17  deaths  caused  by 
respiratory  disease  are  estimated  to 
occur  each  year  among  woricers 
exposed  to  respiratory  toxins  covered 

.  in  this  rulemaking: 

— Between  1  and  4  deaths  are  estimated 
to  occur  each  year  among  workers 


exposed  to  liver  toxins  covered  in  thi» 
rulemaking; 
—Between  150  and  449  deaths  are 
estimated  to  occur  each  year  among 
wooers  exposed  to  systemic  toxins, 
cardiovascular  toxins,  metabolic 
toxins,  and  neurological  tdxins 
covered  in  this  rulemaking. 
Summing  thetfe  estimates,  OSHA 
beUeves  that  between  155  and  470  non- 
cancer-related  occupational  fatalities 
occur  each  year.  The  same  offsetting 
considerations  discussed  in  the  analysis 
of  the  cancer  fatalities  avoided  under 
this  rule,  also  apply  here.  While  some 
substances  are  beiiag  controlled  by 
activity  outside  of  this  rulemaking,  any 
overestimate  effect  is  balanced  by  an 
underestimate  of  the  real  excess 
mortality  rate  for  workers  with  high 
exposure  levels  to  the  chemicals  under 
consideratioa 

In  sum,  the  combined  estimate  for  the 
ntunber  of  cancer  and  non-cancer 
deaths  potentially  avoided  each  year  by 
compliance  with  the  proposed  new 
limits,  is  between  293  and  746  or  an 
average  of  519  fatalities  avoided  each 
year. 

Additional  Comments  and  an 
Alternative  Method  for  Estimating 
Excess  Mortality  Rates 

The  analysis  described  above  to 
estimate  the  number  of  fatalities  that  are 
potentially  preventable  relies  on 
published  estimates  of  the  proportion  of 
all  U.S.  fatalities  that  are  believed  to 
result  from  occupational  illnesses.  These 
estimates  were  used  with  U.S.  cause- 
spedfic  mortality  rate  figures  to 
estimate  the  excess  mortality  rate 
among  all  U.S.  workers,  by  cause  of 
death  (shown  in  Table  III-4). 

In  making  these  excess  mortality  rate 
estimates,  OSHA  applied  the  excess 


number  of  fatalities  across  the  U.S 
working  population  occupationally 
exjposed  to  diemicals.  Implicit  in  this 
api>roadi  is  an  assumption'  that  all 
woricers  ere  at  some  risk  of  fatality  from 
all  causes  of  death.  In  fact,  only  a 
portion  of  the  workforce  are  at  risk  of 
fatality  from  each  type  of  occupational 
illness.  Deaths  will  occur  only  among 
workers  who  are  potentially  exposed  to 
carcinogens;  no  excess  deaths  will  occur 
among  wotk^^v  who  are  not  so  exposed- 
Similarly,  not  all  workers  are  at  risk  of 
dying  from  occupationally-related 
cardiovascular  Illnesses;  only  some 
portion  of  the  workforce  are  at  excess 
risk  a^d  all  fatalities  resulting  from 
occupationaHy-related  c«utiiovascular 
disease  will  occur  among  this  subset  of 
workers.  Because  OSHA's  excess 
mortality  rate  estimates  presented 
earlier  were  derived  by  applying  the   - ' 
estimated  number  of  work-related 
fatalities  across  the  exposed  U.S. 
workforce,  excess  mortality  rate  figures 
are  likely  to  be  substantially 
understated. 

To  assess  the  magnitude  of  this  bias, 
OSHA  conducted  an  alternative 
analysis  to  estimate  the  number  of 
work-related  fatalities  that  are  expected 
to  occur  among  workers  exposed  above 
the  proposed  limits.  This  alternative 
assessment  relied  on  judgments 
regarding  the  general  increase  in 
mortality  rates  that  are  frequently 
observed  in  epidemiologic  studies  that 
demonstrate  a  causal  relationship 
between  exposure  to  toxic  substances 
and  excess  disease  mortality.  The 
alternative  assessment  is  presented  in 
Table  ni-e. 

aiUMQ  CODE  4S10-aMI 


Cause  6f   Dedth 


TABLE  II 1-6 


ALTERMilTIVB  ASSBSSHEtIT  OF  NUMBER  OF  FATALITIES  BIPECTEO  TO  OCCUR 
AMONG  WORKERS  CURRENTLY  EXPOSED  ABOVE  PROPOSED  LIMITS 


Bfltimatod  Excess  Number  of  Annual  Number 

U.S.  Cause-Specific  Mortality  Rate  Workers  Exposed  of  Fatalities 

Mortality  Rate.  Per  Per  100,000  Workers  Above  Proposed  Among  This 

100,000  Residents*.   at  Risk  From  Hazard  Limits  Gi^oup  of  Workers 
(1985) 


Cancer' 

193.3 

Chronic  Pulmonary 
Disease 

31.  J 

Chronic  Liver 
Disease 

11.2 

Cardiovascular, 

418.  S 

TOTAL 

193. 3*» 


3.3* 


125. 6<1 


;.■•  i-i 


4^9,  7WC 

^66 

64(7, 018« 

61 

384  229<^ 

13 

1.250,81lC  , 

1.571 

2.611 


'  Source:   National  Center  for  Health  Statistics  [5,  Table  11). 

^Assumes  that  overall.' cencer  siortality  rate  among  workers  at  risk  is  iviee  the  U.S.  rate 
(i.e..  a  100  percent  excess  rate). 

c  i From  Table  II I-;4., 

'^Assumes  that  overall  disease  mortality  rate  anong  workers  «i  risk  is  1  3  tines  the  U.S 
rate  (!.•.,   a  30  percent  excess  risk). 
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The  overall  U.S.  cancer  mortality  rate 
for  1985  is  193.3  deaths  per  lOaOOO 
residents  (Table  III-6).  Typically,  when 
causal  relationships  between  expotwe 
and  excess  lung  cancer  mortality  are 
found  in  epidemiologic  investigations, 
the  exposed  cohort  frequently  shows  a 
cancer  mortality  rate  of  1.1  to  10  times 
higher  than  the  general  population.  For 
cancers  that  are  more  rare  than  limg 
cancer,  mortality  rates  among  working 
populations  may  be  50  times  hi^er  than 
for  the  general  population.  An 
alternative  estimate  of  the  number  of  i 
cancer  fatalities  expected  to  occur     .  I 
among  the  estimated  499,716  workers  ' 
exposed  above  the  proposed  limits  for 
the  potential  carcinogens  could  be 
developed  based  on  the  assumption  that 
the  overall  cancer  fatality  rate  among 
these  workers  is  twice  that  of  the  U.S. 
p<^ulation  (i.e..  386.6  per  100.000 
workers  vs.  193.3  per  100.000  residents). 
The  excess  cancer  mortality  rate  among 
these  workers  is  therefore  assumed  to 
be  193.3  per  100,000  workers  (386.8- 
193J).  Applying  this  estimated  excess 
cancer  mortality  rate  to  the  499,716 
workers  exposed  above  the  proposed 
Units  jrieMs  as  estimated  966  cancer 
deaths  occurring  annually  that  are 
attributable  to  occupational  exposure. 
This  same  approach  could  be  used  for 
estimating  Bon-cancer-related  fatalities 
assuming  that  the  overall  fatality  rate 
among  workers  at  risk  from  these 
illnesses  is  1.3  times  the  corresponding 
U.S.  mortality  rate  (mortality  rates  of  1.1 
to  1.5  are  frequently  observed  in 
epidemiolc^  studies  demonstrating 
causal  relationships  between  exposure 
and  excess  fatalities).  This  amounts  to 
an  excess  mortality  rate  of  30  percent 
above  the  overall  U.S.  rate. 

Applying  these  excess  mortality  rate 
Ggures  to  the  estimated  worker 
populations  exposed  above  the 
proposed  limits.  OSHA  estimates  that, 
among  these  workers,  61  deaths  occur 
annually  due  to  chronic  pulmonary 
disease,  13  deaths  occur  annually  due  to 
liver  disease,  and  1,571  deaths  occur 
annually  due  to  cardiovascular, 
neurological,  and  renal  disease.  In  total, 
includii^  cancer,  OSHA  estimates  that 
2.611  work-related  fatalities  may  be 
occurring  each  year  among  employees 
who  are  exposed  above  the  proposed 
limits  for  substances  included  in  this 
rulemaking. 
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IV.  Assessment  of  Nonregulatory 
Alternativas 

Introduction 

The  declared  purpose  of  the 
Occupational  Safety  and  Health  (OSH) 
Act  of  1970  is  "*  *  *  to  assure  so  far  as 
possible  every  working  man  and  woman 
in  the  Nation  safe  and  healthful  working 
conditions  and  to  preserve  our  human 
resources  *  *  *."  Thus,  the  Act  requves 
the  Secretary  of  Labor,  when 
promulgating  occupational  safety  and 
health  standards  for  toxic  materials  or 
harmful  physical  agents,  to  set  the 
standard  "*  *  *  that  most  adequately 
assures,  to  the  extent  feasible,  on  the 
basis  of  the  best  available  evidence, 
that  no  amplnvee  wiU  aufier  material 
impairment  of  health  or  functional 
capacity  *  *  *."  It  is  on  the  basis  of  this 
congressional  directive  that  OSHA  has 
initiated  regulatory  actions  to  reduce  the 
adverse  health  effects  associated  with 
occupational  exposiore  to  hazardous 
substances. 

Market  Failure 

Economic  theory  suggests  that  tfafe 
need  for  government  regulation  is 
greatly  reduced  where  private  markets 
woik  efficiently  and  effectively  to 
allocate  health  and  safety  resources. 
The  theory  typically  assumes  perfectly 
competitive  labor  markets  where  ' 
workers,  having  perfect  knowledge  of 
job  risks  and  being  perfectly  pnobile 
among  jobs,  command  wage  premiums 
that  fully  compensate  for  any  risk  of 
future  harm,  llius.  theoretically,  the 
costs  of  occupational  injury  and  illness 
are  borne  initially  by  the  firms 
responsible  for  the  hazardous  workplace 
conditions  and,  ultimately,  by  the 
consumers  who  pay  higher  prices  for  the 
Hnal  goods  and  services  produced  by 
these  firms.  With  all  costs  internalized, 
private  employers  have  an  incentive  to 


reduce  hazards  wherever  the  cost  of 
hazard  abatement  is  less  than  the  cost 
of  the  expected  injury  or  illness.  The 
resultant  level  <rf  safety  and  health  is 
oonaidered  "Efficient"  in  the  sense  that 
it  minimizes  the  sum  of  the  costs  of 
hazard  prevention  and  of  injury  or 
illness.  Perfectly  compefitive  labor 
markets,  however,  do  not  exist  for  many 
industrial  markets.  OSHA,  therefore, 
believes  that  it  must  take  appropriate 
actions  to  provide  greater  health 
protection  for  workers  exposed  to  toxic 
substances. 

Evidence  indicates  that  market  forces 
have  not  been  effective  in  reducing 
excessive  occupational  exposure  to 
hazardous  substances,  thereby 
contributing  to  the  consequent 
development  of  occupational  diseases. 
In  spite  of  the  danger  associated  with 
the  inhalation  or  other  exposure  to 
hazardous  substances,  the  social  costs 
of  production  have  not  been 
internalized,  in  part,  because  of  market 
imperfections  and  the  existence  of 
externalities.  Consequently,  the  amount 
of  protection  that  the  private  market  wifi 
offer  to  workers  differs  from  the  socially 
desired  level. 

First  evidence  on  occupational  health 
hazards  in  general  suggests  that  in  the 
absence  of  immediate  or  clear-cut 
danger,  employees  and  employers  have 
little  incentive  to  seek  or  provide 
information  on  the  potential  long-term 
effects  of  exposure.  Employers  faced 
with  potentially  high  compensatory 
payments  may.  in  f»ci,  have  a 
di«incantive  to  provide  information  to 
employees.  When  relevant  information 
is  provided.  However,  employers  and 
employees  might  still  Hnd  informed 
decisionmaking  a  difHcult  task, 
especially  where  long  latency  periods 
precede  the  development  of  chronic 
disabling  disease.  Morever,  if  signs  and 
symptoms  are  nonspeciHc — that  is.  if  an 
illness  could  be  job-related  or  could 
have  other  causes — employees  and 
employers  may  not  link  disease  with 
such  occupational  exposure. 

Second,  even  if  workers  were  fully 
informed  of  the  health  risks  associated 
with  exposure  to  hazardous  substances, 
many  face  limited  employment  options. 
Nontransferability  of  occupational  skills 
and  high  national  unemployment  rates 
sharply  reduce  a  worker's  expectation 
of  obtaining  alternative  employment 
quickly  or  easily.  A  worker  employed  in 
a  foundry,  for  example,  could  find.it 
difficult  to  apply  occiipatlonal  skills  to  a 
new  job  in  searchi^  for  a  safer 
workplace. 

In  many  regions  of  the  country,  the 
practical  choice  for  Workers  is  not 
between  a  safe  job  and  a  better  paying 
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but  more  hazardous  position,  but  simply 
between  employment  and 
unemployment  at  the  prevailing  rates  of 
pay  and  risk.  In  addition  to  the  fear  of 
substantial  income  loss  from  prolonged 
periods  of  unemployment,  the  high  costs 
of  relocation,  the  reluctance  to  break 
family  and  commimity  ties,  and  the 
growth  of  institutional  factors  such  as 
pension  plans  and  seitiority  rights  serve 
to  elevate  the  cost  of  job  transfer  Hius, 
especially  where  wages  are  more 
responsive  to  the  demands  of  more 
mobile  workers  who  tend  to  be  yoimger 
and  perhaps  less  aware  of  job  risks, 
hazard  premiums  for  the  average  worker 
will  not  fully  coinpensate.  Where  this  is 
the  case,  labor  market  negotiations  are 
unlikely  to  reflect  accurately  the  value 
that  workers  place  on  health. 

In  addition  to  the  maricet 
imperfections,  externalities  occur  if 
employers  and  employees  settle  for  an 
inefficiently  low  level  of  protection  from 
hazardous  substances.  For  the 
competitive  market  to  function 
efficientiy,  only  woricers  and  their 
employers  should  be  affected  by  the 
level  of  safety  and  health  provided  in 
market  ti^nsactions.  In  the  case  of 
occupational  safety  and  health, 
however,  society  shares  part  of  the 
financial  burden  of  occupationally 
induced  diseases,  including  the  costs  of 
premature  death,  chronic  illness,  and 
disability.  Those  individuals  who  suffer 
from  occupationally  related  illness  are 
cared  for  and  compensated  by  society 
through  taxpayer  support  of  social 
programs,  including  welfare.  Social 
Security,  and  Medicare.  These  combined 
factors  of  labor  market  imperfections 
and  the  existence  of  externalities 
contribute  to  the  failtu^  of  the  market  to 
supply  healthful  working  conditions  in 
industries  where  hazardous  substances 
exist. 

Tort  Liability 

The  use  of  liability  under  tort  law  is 
one  nonregulatory  alternative  that  has 
been  increasingly  used  in  litigation 
concerning  occupationally  related 
illnesses.  Prosser  [1]  describes  a  tort  in 
part,  as  a  "civil  wrong,  other  than  a 
breach  of  contract  for  which  the  court 
will  provide  a  remedy  in  the  form  of  an 
action  for  damages,"  although  he  says 
that  "a  really  satisfactory  definition  has 
yet  to  be  found." 

If  the  tort  system  applies,  it  would 
allow  a  worker  whose  health  has  been 
adversely  affected  by  occupational 
exposure  to  a  hazardous  substance  to 
sue  and  recover  damages  frtim  the 
employer.  Thus,  if  the  tort  system  is 
effectively  applied.  It  might  shift  the 
liability  of  direct  costs  of  occupational 


disease  from  the  worker  to  the  firm 
under  certain  specific  circumstances. 

With  very  limited  exceptions, 
however,  the  tort  system  is  not  a  viable 
alternative  in  dealings  between 
employees  and  their  employers.  All 
states  have  legislation  providing  that 
Woricers'  Compensation  is  either  the 
exclusive  or  principal  remedy  available 
to  employees  against  their  employers. 
Thus,  under  tort  law,  workers  with  an 
occupational  disease  caused  by 
exposure  to  a  hazardous  substance  Can 
only  file  a  product  liability  spit  against  a 
third  party  manufacturer  (e.g.,  Johns 
Manville),  processor,  distributor,  sales 
firm,  installer,  agency,  or  contractor.  It  is 
often  difflcidt  however,  to  demonstrate 
a  direct  link  between  an  exposure  to  a 
hazardous  substance  and  the  illness. 

In  order  to  pursue  litigation 
successfully,  there  must  be  specific 
knowledge  of  the  magnitude  and 
duration  of  a  worker's  exposure  to  a 
hazardous  substance,  as  well  as  the 
'causal  link  between  the  disease  and  the 
occupational  exposiue.  Usually,  it  is 
extremely  difficult  to  isolate  the  role  of 
occupational  exposures  in  causing  the 
disease,  especially  if  workers  are 
exposed  to  many  toxic  substances.  This 
difficulty  is  further  compounded  by  the 
long  latency  periods  that  are  frequenUy 
involved.  In  addition,  the  liable  party 
must  be  identifiable,  but  workers  may 
have  several  employers  over  a  working 
lifetime.  'The  burden  of  proof  that  an 
occupational  exposure  to  a  hazardous 
substance  occurred,  that  a  specific 
employer  is  the  liable  party,  and  that  the 
exposure  level  was  significant  may 
prohibit  tbe  individual  fit)m  initiating 
the  suit 

The  costs  associated  with  producing 
information  and  with  litigation  itself 
may  be  quite  substantial.  First 
information  is  a  public  good,  which 
means  that  once  produced  it  can  be 
transmitted  inexpensively  to  any 
number  of  individuals  without 
diminishing  the  quality  or  quantity  of 
the  information.  It  is.  therefore,  difficult 
to  codtrol  distribution  once  die 
information  is  produced.  A  producer  of 
information  may  find  that  information 
produced  at  great  expense  can  be 
acquired  freely  by  potential  customers, 
and  that  consequently,  the  market  for 
the  information  has  virtually 
disappeared.  As  a  result  public  goods 
are  typically  underproduced  relative  to 
what  is  considered  economically 
efficient.  This  general  undersupply  of 
information  adversely  affects  the 
workers'  awareness  of  the  cause  of  their 
ilbiess  and  thus  reduces  the  likelihood 
that  they  will  puivue  tort  liability  suits. 


Second*  legal  proceedings  impose 
costs  on  both  plaintiffs  and  defendants. 
In  deciding  whether  to  sue,  the  tort 
victim  must  be  sure  that  the  size  of  the 
claim  will  be  large  enou^  to  cover  legal 
expenses.  In  effect  the  plaintiff  is  likely 
to  face  substantial  transaction  costs  in 
the  form  of  a  contingency  fee,  commonly 
33  percent  plus  additional  legal 
expenses.  "The  accused  firm  must  also 
pay  for  its  defense. 

The  majority  of  occupational  disease 
tort  activity  has  involved  workers 
exposed  to  asbestos.  To  date,  about 
25,000  individual  plaintiffs  have  filed 
asbestos  lawsuits  in  the  country.  These 
employees  avoided  the  exclusive 
remedy  of  Workers'  Compensation  by 
suing  suppliers  of  asbestos  instead  of 
employers.  A  report  prepared  by  the 
Research  Triangle  Institute  entitied.  Tort 
Liability  and  Worker  Health:  An 
Examination  of  the  Economic,  Legal, 
and  Scientific  Issues  Surrounding  the 
Occupational  Disease  Protection 
Afforded  by  Tort  Law  [2],  contains  some 
data  pertaining  to  legal  costs  and  the 
size  of  awards.  One  investigator,  for 
example,  found  that  an  average  ratio  of 
legal  costs  to  proceeds  was  37  percent 
for  a  sample  of  cases.  The  data, 
however,  do  not  separate  legal  fees  paid 
by  the  defendants  and  plaintiffs. 

Insurance  and  liabiUty  costs  are  not 
borne  in  full  by  the  specific  employer 
responsible  for  the  risk  involved.  For 
firms  that  are  insured,  the  premium 
determination  process  is  such  that 
premiums  only  partially  reflect  changes 
in  risk  associated  with  changes  in 
exposure  to  hazardous  substances.  This 
lack  of  complete  adjustment  is  the  so- 
called  "moral  hazaid  problem,"  which  is 
the  risk  that  arises  from  the  possible 
dishonesty  or  imprudence  of  the  insured. 
As  the  insured  firm  has  paid  an 
insurance  company  to  assume  some  of 
the  risks,  that  firm  has  less  reason  to 
exercise  the  diligence  necessary  to 
avoid  losses.  Transfer  of  risk  is  a 
fundamental  source  of  imperfection  in 
maricets.* 

For  firms  that  self-insure  or  carry 
liability  insurance  with  a  large 
deductible,  the  costs  of  a  single  claim 
may  be  fully  borne  by  the  firm.  Very 
small  firms,  and  large  firms  with  a  large 
number  of  claims,  however,  may  fail  to 
meet  the  full  costs  by  declaring 
bankruptcy.  For  example,  the  Johns 


■  For  •  general  discuscion  of  moral  hazard  as  a 
source  of  market  failure,  see  Arrow  \A]  and  Sp«nce" 
and  Zeckhauaer  |5).  For  application*  of  this  concept 
to  employee  health  and  safety,  see  Chelius  (6).  Rea 
[7],  and  COnsad  and  General  Research  Corporation 
(a  Section  5.1). 
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Manvtlle  Corporation  *  declared         -j 
baiiknipi.y  to  avoid  nassive  daint 
associated  with  asbestoa-related 
disease.  Altheiqh  the  firm  experienced 
a  sharp  decline  in  the  value  of  its  stock, 
it  is  still  in  business,  while  its  obligation 
to  pay  asbestos-related  claims  is  in      , 
considerable  doubt  Other  asbMtoi      ' 
producers  including  U.NJI.  Industries, 
Inc.  and  Amatex  Corporation  have 
followed  the  example  of  the  ManviDe 
Corporation  by  filing  for  bankruptcy  [9], 
further  reducing  the  diances  that  flieir 
workers  or  others  who  contract  i 

asbestos-related  diseases  will  colledt  ' 
WoricBTs'  Compensation  or  tort  fi^Hty 
awards. 

Workers '  Compensation 

The  Workers'  Compensation  system  is 
a  reauh  of  the  perceived  inadequacies  in 
halnlity  or  insurance  systems  to  compel 
employers  to  prevent  occupatkmai 
disease  or  compensate  workers  fiilljr  for 
their  losses.  Thie  system  was  deigned  to 
internalise  some  of  the  social  costs  of 
productioo.  but  in  reality,  it  has  fallen 
short  of  compensating  workers 
adequately  for  occi^Mitianally  related 
disease  llaus,  society  shares  the  burden 
of  occupationally  related  adverse  health 
effects,  premature  mortality,  excess 
morbidity,  and  disabili^  through 
taxpayer  support  of  sodal  programa 
such  as  welfare,  Social  Security 
disability  payments,  and  Medicare. 

Compensation  tends  to  be  inadequate, 
especially  in  permanent  disability  cases, 
in  view  of  die  expiration  of  benefit 
entitlements  and  the  failure  to  adjvnl    ' 
benefits  for  changes  in  a  worker's 
expected  earnings  over  time.  As  of 
January  1987.  8  states  still  restricted 
permanent  disabitity  benefits  either  by 
specifying  a  maximum  number  of  weeks 
for  which  benefits  couM  be  paid  or  by 
imposmg  a  ceiling  on  dollar  p^ments 
[10]. 

At  present,  time  and  dollar 
restiictioM  an  benefit  payments  art 
even  more  prevalent  ta  die  area  of 
survivor  benefits.  Hie  duratioB  of 
survivor  benefits  is  often  resMcted  to  10 
years,  and  dollar  maximums  on  sunriwut 
payments  range  from  $7,000  to  $fia.00a 
In  addition,  it  should  be  noted  that  tf  the 
employee  dies  quickly  from  the 
occupational  illness  and  has  no 
dependents,  the  employer  need  pay  on^ 


*  lohns  MmhUb  CorponUoB.  fbrmnly  4te 
worid's  linMl  MheitM  aiBufactfer.  fihd  fat 
Chapter  XI  protection  under  the  Federal  Bankruptcy 
Law  in  August  1982.  The  company  waj  BnanciaUy 
solvent  tvhaa  it  fiM  for  baaluvplOr  b«l  aatiBatorf 
that  M  wohU  nltiaalcly  face  a  fioM  of  aton  than  S2 
Mlion  to  aattle  S2M0  aabaMs»TCiatad  date*,  in 
the  fneaatioa.  the  oompaay's  aanak  haw*  baaa 
f.».-»  .~4  — ~.^.f..i  fJTiiiiiifB  rannat  milarl 
awards  (9). 


nominal  damages  under  Workers' 
Compensatioa  (i,*..  a  $1,000  duith 
benefit). 

Plnally.  in  apita  of  cumot  stetutoiy 
protection,  disabihty  from  occupational 
diseases  represents  a  continuing, 
complex  problem  for  Workers' 
Compensation  programs.  Occupational 
diseases  may  take  years  to  dei^op.  and 
more  than  dne  causal  agent  may  be 
involved  in  their  onset.  Consequendy. 
disabilities  resulting  from 
occupationaOy  Induced  illness  often  are 
less  clearly  defined  than  those  from 
occupationally  induced  injury  As  a 
result.  Workers'  Compensation  is  often 
a  weak  remedy  in  the  case  of 
occupational  £sease.  For  example,  as 
recently  as  April  1983.  the  U.S.  Supreme 
Court  refused  to  hear  an  occupational 
disease  case  (Richard  D.  Bunker  \. 
National  Gypsum  Co.)  involving  a 
woricer  who  was  (fiagnosed  as  having 
asbestosis  23  years  after  the  expiration 
of  the  3-year  time  limit  allowed  by 
Indiana  law  for  filing  a  compensation 
claim  111].  Indeed,  there  is  some 
evidence  incHcating  ftat  die  great 
minority  of  occupationally  induced 
illnesses  are  never  reported  or 
compensated  [12]. 

The  insurance  premiums  paid  by  a 
firm  under  fte  Workers'  Compensation 
system  are  generally  not  experience 
rated — that  is,  they  do  not  reflect  die 
individual  firm's  job  safety  and  health 
record.  About  80  percent  of  all  firms  are 
ineligible  for  experience  rafing  because 
of  flieir  small  size.  Such  fims  are  class 
rated,  and  rate  redactions  are  granted 
0idy  if  die  experience  of  the  entire  class 
improves.  Even  when  {mns  faaye  an 
ex[)erience  rating,  the  premiums  paid 
may  not  accurately  reflect  the  true 
ecooondc  losses.  Segregation  of  k>ss 
experience  into  classes  is  somewhat 
arbitrary,  and  an  individnal  firm  may  be 
classified  itridi  other  firms  diat  have 
subsiantiaHydifiiBrent  normal  accident 
rates.  An  experience  mtmg  is  generally 
based  on  the  benefits  paid  to  workers, 
not  on  the  firm's  safety  record.  Thus, 
employers  may  have  a  greater  incentive 
to  reduce  peaauums  by  contesting  fliakns 
than  by  iniWating  safrty  measures. 

In  sunuaaiy.  the  Waekets' 
Compensation  system  safiiers  fiom 
several  defeoto  di«t  seriooBly  reduce  its 
effectiveness  in  providing  ineantivss  for 
firms  to  create  sais  and  fasalthfial 
wockplaces.  Tie  scfaadaled  ben^ts  an 
significantly  lass  than  the  actual  loMes 
to  the  iniured  workers,  and  recovery  is 
often  very  difOcult  in  the  case  of 
occupational  diseases.  Thus,  the 
existence  of  a  Woricees'  Compensation 
system  hoiits  an  employer's  liability 
significantly  bebw  the  actual  costs  of 


the  inlwy.  in  additien.  premiums  for 
individual  firms  are  anUkely  to  be 
spedfically  related  to  that  firm's  risk 
environment  The  firm,  therefore,  does 
not  ffeosive  die  proper  "signals"  and 
oonseqnsntly  fails  to  invest  sufficient 
resources  in  reducing  workplace  injuries 
and  illnesses.  The  economic  costs  not 
borne  by  the  empkqfsr  are  borne  by  the 
employee  or,  as  is  often  the  case,  by 
society  threap  public  insurance  and 
welfare  pragrams. 

Standards  of  Other  Organizations 

TradttionaUy,  representatives  of 
praiessianal  organizations  have 
callsctivdy  developed  voluntary 
guidelines  to  assist  memben  in 
maintaining  safe  and  healthful  workmg 
conditions  for  their aoiployees.  These 
guidelines  are  tvidely  disseminated 
among  members  of  the  oiganizations 
and,  at  times,  have  been  adopted  as 
guidelines  by  oiganizations  beyond  the 
initiating  one  as  well  as  by  industry 
groups.  In  some  cases  they  have  become 
the  de  facto  industry  standard.  Three 
professional  organizations  have 
developed  voluntary  gaideliaes  in  the 
form  of  exposure  limits  for  chemical 
substances:  The  American  National 
Standards  Institute  (ANSI):  die 
American  Industrial  Hygiene 
Association  (AIHA);  and  the  American 
Conference  of  Governmental  Industrial 
Hygienists  (ACGIH).  ANSI  has 
withdrawn  its  eariier  hazardous 
substance  standards  and  has  stated  it 
does  not  intend  to  publish  any  others. 
The  AIHA  has  a  rather  limited  list  of 
recommended  limits.  However;  the 
ACGIH  has  published  an  extensive  list 
of  threshold  limit  values  fILVs}  for 
many  years.  The  ACGIH  is  recognized 
throu^ioat  the  world  for  its  members' 
expertise  and  contribution  to  industrial 
hygiene. 

In  May  1971,  OSHA  adopted  as 
Federal  health  standards  the  exposure 
limits  reconunended  by  ANSI  and 
ACGIH  for  42S  chemicals.  Since  Uiat 
time,  advances  in  scientific  knowledge 
have  demonstrated  that  those  limits  are 
not  always  adequate  to  protect 
employee  healdL  ConseqaenUy.  the 
ACGfii.  the  praCessional  organization 
which  Detinues  to  develop  TLVs.  has 
changed  its  reoonimendations  yearly  to 
refleot  later  inf orBBation.  Ho*ever. 
adherence  to  the  TLVs  developed  after 
1971  is  pura^  voluntary.  Except  for 
imminent  hazards,  there  is  no  sanction 
for  fadura  to  comply  with  the  limits  and 
many  amployen  have  not  adopted 
practices  wUch  would  control  employee 
exposure  to  these  new  levels. 

In  additian  to  professional 
organizations.  intenMtional  bodies  such 
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as  tfie^E^opeaji  Bxmomic  Ctmnnunitj:^ 
the  BrtematioRar  Labor  Otg8n&ati<nw 
anrr  the  Wui  Hi  Ifetulli  Oigunization 
hare  recanunendM  exposure.  IlmitB  fbr 
some  hazatdoos  substances.  WliSe 
these  Hmits  may  not  be  fis  widely 
known  in  tfieUhrted  States  as  those  of 
U.S.  professionaf  organizations,  tbej  are 
matfe  avaSriife  to  the  fifidkistttiBl  hygiene 
community  tuough  professidna^ 
joamab  and  unetiii^  Withia  the  \SS^ 
the  fCationsF  hstitbte  fbrOxopatf  anal 
Safetjr  and  Hbrith  P<IOSH}:af  die 
Department  oCl-feaWi  and  Fbraan 
Services  has  pnbBshetf  recommendbif 
exposure  Km^  (REtsf  Car  a  number  of 
cbeuuuris.  These  are  publicized'  througli 
NIOffi  Cucrenf  hitelligienoe  BUDetlna 
and  otherpublfcations  whicfa  ajre  widely 
disseminated. 

Aldiough  die  ACGIH  TLV»  and  the 
NIOSH  RELs  are  widely  recognized  by 
heanii  prele  rauiuaw  and  empkiyers 
ante,  OSHA  has  nMuid*  Ittat'  some 
ea^noyers  are  not  couipiyiiig  valuutarny 
wift  fte  newer  TLVs,  tfielUZ.r,  orthe 
standards  of  odier  bodies.  ChapterOI 
discussed  OGHA"^  estfemtes  of  the 
extant  of  expesares  hi  execsr  aftte 
TL  Vs>  and  A»  adverse  heaM^  effects 
resultfii^fesm  Ac  expoaare.  OBHA 
believe*  lint  sifwUftsnt'  nnmften-  of 
empisyaiiw  ass  swpaetd  In  AemSeateat 
fcvetei  sncaaaKag  those  wcammcndBd  by 
other  sigaiiikalfcsiiBt  anddntOSKA 
camet  id^  on  ampleysre  to-cemp^ 
v(duntav^'  wMr  the  reeemsiiendMens; 
Theiefbre,  OBHM  aanehrfed  that  tftis 
nonregulatory  altemativvfitnst 
generating  the  optimal  laualof 
occupational  health. 
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V.TechnolQgicarFeasiUEty - 

FtasibiitlyDeitnuinutiim- 

This  chapter-presents  a  techaorogfcal 
feasibility  analysis  of  iiadustry'k  abffily 
to  meet  OSKA's  proposed' parmisslblie 
exposure  Qjauts  (PELal  for  a  wale  range 
of  occupatiaoaf  heahh  hazarda.  These 
PELs  would  Inchida  l&nits  on  airborne 
GOttcentratiotts  of  substances,  and  in 
same  instances.  £rect  contact  of  the 
skm  with  the  substance. 

The  contBol  of  workplace  ejqiosures  to 
toxic  chemfcalft  fare^ea  comhbijng  a 
variety  of  Stanford  tedniqaes  ta  tahie.  a 
situation-specific  problem.  OSIA 
believes  that  existing  engineeruig 
controls  are  TTtPsHr  tnisdUGe- 
exgosute  lewela  tanew  paoposad  levels. 
Standard contBsIs. have  been  adapted.in 
numeraua  "**"»*'""■  tn  aalxe  situaMoor 
specific  ptohkms. 

In.  this  chapter^  a;  number  oCprocssa 
situations  wribBreaJBbome  exposuees 
have  been  eantraltedby  the  use  o£ 
engineering  controls  are  described. 
OSHA  has  found  examples  of  successful 
engineering  saoinis- fat  andl  of  the 
pracasaas  idsntifisd  ift  tka  sampb 
survey  aadynisatad  inSiMppkmiiwifeZ. 

Types  afC^ntrah 

In  gaiezaL  three  basic  tjQMS  of 
contBoIS'max  baeirqilaynd  to  reduce 
empliayea  axposmies: 

•  R'fig&v»d»rin£'fM?n*>T'*s 

•  Work  practices  andadjoiiniatrative 
r^orms. 

•  Ptas(»ial  protective  ngji^mgnf 
Consistent  with  OSHA  re^dationa 

and'policjr,  tbu  cltapter  examines  the 
feasitriBty  of  engineering  controls  and 
work  practices  to  conttol  employee 
exposure,  in  preference  tn  personal 
protective  equfpment. 


Engineering,  Cnntsolt 

Engneeriag  sanftote  involve  the  I 
ot  Local  exhanst  vantfkstibnr  general 
ventilationt  isstatsn  si  tm  wwher  and 
enclosure  of  the  source  of  emissions; 
pcwesa  ^B^wBHsaw^wi^  eviaipBiQin 
HMidilSbntfanar  and  sabalitutfon  ofnon- 
naflarvane cnennsms.  rnesemefnoue 
m^  be  used  ahiua  or  in  cembinsttons  of 
any  twe  srnereeantrals  depending 
upon  fneneedeov  e  specnlc  situation. 
Vwiatianv  &r  sHoatfons  usually  resnit 
ntu  ms  type  or  pioeesa  oemg  used  and 
the  nanioep  or  ehenicara  m  tite  air: 
Hewevei^  tnese controls  are'  considered 
standard  teranKjnes  whicb  WTn 
effisctively  ciwitiol  these  variables  either 
by  theniseNes,  or  caapied  with  changes 
in  work  practices. 

Vaatilattea 

Pernaps  the  tctotlt  widely  used 
technique  nil  eoRtroDing  chemical 
exposures  is  the  use  of  ventilation. 
Genasat  vantihtinn  aaes  the  ssoaemeflife 
of  air  within  the  general  work  space  \» 
displace  os  dilute  the  contaminant  with 
fresh  outsidis  afr.  General  ventilation  is 
not  typicaDy  the  preferred  control 
medied  in  most  opecatians  due  to  the 
brge  vcrfkmies  of  air  movement  required. 
Local  exhaust  ventilation  uses  nuich 
smaQer  volumes  of  air,  exhausted  th)m 
the  point  at  which  contasoinants  aca 
generated  to  remove  the  contaminant  at 
the  sourcau 

Isolatlant 

Isolation  invoTves  placing  a  phyaictA 
barrier  between  the  hazardous 
operetmn  and  the  warkei.  Many 
modem,  aiitomated  mannfar.ftiring 
processes  are  now  fiilly  enclosed  in 
ventilated  cabinets.  The  effectiveness  of 
such  a  cooliol  Ischniqa*  depsmib  on  tte 
fi«(Viency  with  which  the  wockasa  banre 
tn  y^tyr  ^|g  snrlftsiirr  il'""'rs  aonnal 
operational  In  othar  situatinas^  rather 
than  plafiiag  the  pracaas  or  madnne  in 
an  endoaurs.  the  waskcr  aiay  be  put 
hito  a  coidsaBediBtinaHphare  enclosure^ 
Many  pracessaa  nddak  iovolua  patantial 
chaasiealexpaaaras  aficaparatMi 
tamately  bf  aperatorsinaix  conditioned 
boothfc. 

Subatitutian  mfaia  ta  the  replacement 
of  a  toxic  chemical  in  a  partiodar 
process  oc  workyraa  wilh.  anothei.  less 
toxic  prai&ict..Ptopcriy  aiq^QeA 
substitution  caxk  be  a  very  eflectiMe 
control  teciniqice.  Hswevtt,  can  must 
be  taken  ta  ensure  that  the  proposed 
substitution  pprfnrma  in  a  siaiiiair 
maanet  to  the  product  being  replaced,  In 
addition.  i>  is  essential  that  the 
substitute  be  carefully  evaluated  to 
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ensure  that  in  controlling  one  hazard, 
that  another,  different  hazard  is  not  - 
inadvertenUy  introduced.  The  substitule 
must  also  be  compatible  with  existing 
manufacturing  equipment  and 
processes. 

The  success  of  these  techniques  will 
depend  on  the  physical  properties  of  the 
chemicals  and  emissions  encountered 
(boiling  point  vapor  pressure,  etc.]  and 
the  process  operating  conditions 
(temperature,  pressure,  etc.).  In  some 
cases,  particularly  with  cleaning 
solvents,  substitution  may  provide  the 
quickest  and  most  effective  means  of 
reducmg  exposure.  In  other  situations 
where  particular  physical  or  chemical 
properties  are  required.  HJajor  effort  may 
be  required  to  alter  processes  or  install 
or  expand  local  or  general  dilutioa 
ventilation.  The  extent  to  which 
engineering  controls  may  be  effectively 
used  will  vary  from  industry  to  inchistry, 
as  well  as  plant  to  plant  within  an 
industry. 

Work  Practices  and  Administrativf 
Reforms 

Work  practice  controls  include 
housekeeping  procedures,  material' 
handling  or  transfer  procedures,  leak 
detection  program,  training  and  peifsonal 
hygiene.  In  many  cases,  it  is  possible  to 
bring  about  substantial  reduction  in 
employee  exposures  byjB|>plyu)8  woik 
practice  controls.         .','. -■'''"  I 

Personal  Protective  Equipment 

Where  it  is  impractical  to  apply 
engineering  or  woricpractice  controls,  or 
yfhen  their  application  will  not 
consistendy  reduce  employee  exposures 
below  the  proposed  PELs,  personal 
protective  equipment  may  be  used  to 
prevent  and  reduce  exposures. 

Industry  Engineering  Controls    . 

To  determine  whether  engineering 
controls  and  work  practices  can  reduce 
employee  exposures  to  the  proposed 
PELs.  OSHA.  throu^  its  contractors, 
examined  typical  wrork  processes  found 
in  a  cross  section  of  industries. 
8<lt>plement  2  contains  a  Hm  of 
processes  identified  in  the  nationwide 
sample  twvey  of  over  5,300  finna.  Using 
this  list  industry  experts  idcnntified 
which  major  processes  had  potential 
hazardoas  exposures  and  may  require 
additional  engineering  controls  or 
different  woric  practices  in  order  to 
achieve  the  proposed  PELs.  To  assess 
wheUier  these  would  be  feasible  for  die 
processes  within  die  faidustry  group, 
records  maintained  by  OSHA  and  - 
NIOSH  were  searched  to  identify 
examples  of  the  successful  application 
of  controls  to  these  processes.  Based 
upon  the  judgments  of  the  industry 


experts,  a  determination  was  made  as  to 
the  probable  feasibility  of  achieving  the 
proposed  HELs.  >  :^ 

Ine  following  are  examples  of 
feasible  methods  of  controlling  exposure 
to  hazardous  substances  encountered  in 
processes  used  in  the  SICs  for  which 
costs  andlieneBts  have  been  identified. 
Unit  costs  for  diese  similar  controls 
were  used  as  the  basis  for  die  aost 
projections  in  Chapter  V. 

SIC  20— Food  and  Kindred  Products 

The  levels  of  ammonia  gas 
encountered  in  poultry  processing  (SIQs 
2016  and  2017)  were  controlled  by  the 
appropriate  placement  of  cut-off  valves 
to  freezer  coils  and  by  the  use  of  an 
alanA  detection  system  to  monitor 
ambient  air  condidons. 

In  beet  sugar  refining  (SIC  202).       « 
exposure  to  calcium  oxide  was 
controlled  by  replacing  slide  gates  with 
rotary  feeders.  A  milk  products  plant 
(SIC  2023)  controlled  carbon  dioxide 
exposures  by  using  a  hood  which  fully 
enclosed  the  chiller-conveyor  line  and 
exhausted  air  from  die  system  to  an 
exterior  baghouse. 

Carbon  dioxide  levels  resulting  fixim 
the  use  of  dry  ice  were  controlled  at  a 
meat  packing  plant  (SICs  2011  and  2013) 
by  a  stainless  steel  exhaust  hood. 
Similarly,  a  poultry  dressing  plant 
controlled  carbon  dioxide  emissions  by 
using  a  slotted  blood  exhaust  ventilation 
system. 

A  food  processing^plant  (SIC  TSO.) 
controlled  carbon  dioxide  exposure  by 
increasing  the  number  of  air  changes  in 
the  packaging  room. 

SIC  21— Tobacco  Products 

Tobacco  dust  and  residual  pesticide 
dusts  created  during  cutting  and 
shredding  operations  are  reduced 
through  the  use  of  local  exhaust 
ventilation.  This  is  also  used  to  control 
emissions  of  ethyl  alcohol-based 
chemical  flavorings  during  blending 
operations. 

SIC  22— Textile  Mill  Products 

Textiles  are  dyed  at  various  stages-in 
their  manufacture,  including  onsptm      - 
fibers,  unWeven  yam.  and  finished 
fabric  Workers  who  prepare  fabrics 
fitjm  unsp^  fibers  are  of  particular 
concern.  siAce  they  could  be  potentially 
exposed  to  dyes  contained  on  dusts 
generated  during  manufacture.  In 
additionT  some  dyes  possess  much 
poorer  fastness  to  wet  treatment  thaii  do 
others;  persons  who  launder  such 
clodilng  are  potentially  exposed  to  dyes. 
Stringent  control  measures  and  work 
practices  can  prevent  such  exposure. 

Several  generally  acceptable  practices 
for  the  control  of  hazardous  materials 


can  be  used  wherever-there  Is  potential 
for  exposure.  For  example,  pressure 
failure  alarms  for  closed  systems  and 
exhaust  ventilation  can  rapidly  indicate 
a  system  failure  that  might  result  in  the 
release  of  substantial  quantities  of  dyes. 
Continuous  flow  indicators,  such  as 
water  or  oil  manometers  properly     ; 
mounted  at  the  juncture  of  a  fume  hood 
and  duct  throat  and  marked  to  indicate 
acceptable  airflow,  will  give  a  readily 
observable  indication  ofdecreased 
efficiency  in  the  ventilation  system  for 
the  hood.  Wet  methods,  vacuum 
cleaning,  or  olher  methods  diat  do  not 
lead  to  redispersion  of  setded  dust 
should  Be  used  for  plant  maintenance 
and  sanitation.  Dry  sweeping  or  blowing 
widi  compressed  air  should  be 
prohibited. 

SIC  23— Apparel 

Chemical  exposures  in  the  apparel 
industry  occur  principally  as  a  result  of 
three  exposure  sources:  Spot  cleaning, 
dry  cleaning  and  contact  with  freated 
fabrics. 

Spot  cleaning  and  dry  cleaning 
operations  can  be  controlled  with  the 
use  of  local  exhaust  ventilation  and 
general  ventilatioa  Woric  practice 
improvements  help  reduce  solvent 
exposure  during  transfer  operations. 
Routine  scheduled  maintenance  is  used 
to  detect  and  control  leaks  from  dbor 
gaskets  and  seals.  Contact  dermatitis  is 
reduced  through  the  use  of  disposable 
gloves  and  a<&erence  to  a  personal 
hygiene  |»ogram. 

SIC  24— Lumber  and  Wood 

The  primary  worker  exposure  in  the 
lumber  and  wood  industry  is  wood  dust. 
For  the  operation  of  large  equipment 
(e.g.  in  debarking  and  sawmill 
activities),  the  operator  can  be  placed  in 
an  enclosed  control  booth,  or  in  the  case 
of  moving  equipment  (e.g.  cherry 
-pickers,  loaders  and  cranes),  the 
operator  can  be  located  in  an  enclosed 
cab.  In  both  cases,  air  would  be  filtered  ' 
and  conditioned  In  the  case  of  felting  or 
matting  process  Uhes,  or  such  equipment 
a^  bek  Sanders,  the  equipment  can  be 
enclosed  or  hooded  and  vented  to  a 
ba^iouse.  For  smaller  equiittient,  iuob' 
as  variety  saws,  tenoners,  and  •  • 
dovetailers,  hoods  or  variour  types  of  -'•'- 
negative  pressure  (or  coffibinatioRS  6t 
positive  and  negative  pressure)  bcal 
ventilation  devices  can  be  used  to 
control  wood  dust.  In  the  case  of  hand- 
held Sanders,  a  vacuum  system  can     '  -i 
sometimes  be  applied  to  tiie  process. 
Some  other  wood  dust  generating 
equipment  can  also  be  endosed  (e.g. 
planers),  but  diis  is  generally  done  for 
noise  control 


SICTS-^itrmPim 

latha  BetarefBiai  fiuaifane 
mann&f;twrihg.8eetec  gSHI  2tI22^ais 

ffanTiiiiirnanht  frnm  fRo  nnnHn^piw— a 

have  V"rr  "frntTfilTht  Pmfsfairstnrf 
sheet  romponont^  for  Qie.cfl^iiiets  aca 
prewashed  and.Qsalbd  with,  polyeater  or 
acrylic,  on  a  hig&  wgati  coniiejtoB  Gne. 
The  appficatibn  process  inrtnifea 
manual  si)cayiBC,of  nahinets  wiih.  aidess 
atomizing  sprayers  and  eliectrostatic 
spray  g}m&on.redproca[OES..MiBn)iBl!        ^ 
syraying^  operations  ana  pedbzmed  in 
downdraft  boodis.  FiIlBredfi«sh.  a£c  k 
supplfed  threap. the  open  toprof  the 
booths  and  reiBaved  at  the  l^toD» 
through  a  water  curtain  by  esAaust  fans 
mounted  on  the  roof  of  the  booth.  Spray 
headfaKian  iii— af  phiemnu  dhTpoiht 
mist  from  the  air  stnwafc .  AatomaBe. 
spray  bootha  contain  electrastBticspcay 
gun&  and  side  drafi.  veotilatioik. 
FurtharmQre..«Cgaaic  solvent  vaporaia 
.  the  paint  mixing  and  staiage-roooi  are 
cantraUedby  equ^|9ingfaGfi.'drum  with 
a  heavy  baEnBLGaKer..  an  integral 
adg£tatar>  saaliME  piipe  openings, .  and  a^ 
closeabla  accesa  Cae^ 

SIC2a—BapmfmdMiedPtodbc» 

Pulp  mills  occur  priraadly  in  SIC  2B11, 
but  canralsa  bsfresent  as  part  of  the  < 
operations  in  SIC^ZBZt  andaSSt.  Mgh 
control  costs  could  potentially  be 
inclined  because  of  tile  Ihrga  quant£t{e& 
of  chemicals  used  iff  bseattfing  down 
pulp  to  form  celKdbse  and  the  reactions 
that  occur  in  As' d^estin^  process 
betweeir  these  cRemiinla  and  tfts 
substances  contained  in  the  vwiod  fiber. 
Large  qnantitiiss  of  chemicah  are  atbo 
used  in  the.  bleachsm  (^eratfona.  The 
diges  tiiig  and  bHeae&ng'  operalians  ara 
aho  very  extensive.  Eaqge  quantitfas  ef 
pulp  ar»  generally  prodticedifrora  wood' 
in  ^se  mflh  either  Ibc  eaptfve  uae  or 
for  shipmenf  try  papei  andpaperi^oazd 
mills.  The  type  of  controh  dtat  wqtdd'be 
used  include  ventilation,  enclosure  and/ 
ur  yuiccss  uiinige,  Dnf  less.Inteiy-tne' 
latter:  Vaiious  engiiieei  iiigcuiitruls  have 
been  osed  by  die  paper  nriB' industry  to 
prevent  the- mixing  oFtoxic  chenicaik  in 
sewRi  Bnea.  Tanks  containing  the 
hazardtms  chcuiitaMi'  have  been  fsotalad 
and  suiiuuinlbd  bjr  dftest  Disdiafge' 
lines' have  been  re-routed  to  prevent 
accittental'  mncing; 

SIC.27—PdaHaf(mdPuUiahiBif 

ExposBTS-ts  soR^eiif  vapors  m-dle'sfli^- 
sereening  secrorax  vpnnliug  pfanr  (^r* 
2751)  warcowHelfed'b;  Htstaffing-anew 
ventilatien  system  mrt  an  exhaust  tan, 

SIC28.^-Ch^oiQaJAaadAUmdPBodueia 

The  pfasttc— toriials  and  resfor 
manwfaetufiHg  amim  |BIC  2&Uff  m^m 


tank  wM  a  bnged  cover  and  fixed 
wtctwoTK  aa  an  ejoMust' wiien  dumping 
dye  ens' ainJRives  inMsBOt  uietnanof. 

ant  exposure  diu  iiig  the  bag  opennig 
operation  in  paiirlr  manufacturing  ^IC" 
2851)  waasoatBriladhi  laadtfjilHtha 
hood  to  increase  dust  capture.  Likewise, 
a  Hen.  dUstcoftcthn  systeiu  (bofoction 
hoodsf  with  Sncceased  captuiiL  velocity 
was  installed  for  use.  nr  the  bagging  and 
packaging  of  pestficider  CSIC287); 

Ktannaoeutfcatraanuftcturers  (SIC 
282<f  addressed  the  problem  of  nuisance 
dust  particles  by  fitting  vacuum 
crescents  and  ekpbaut  Ituiits  on  point 
sourceai.tky  fittfiag  dhites  widi  covers, 
and*  oy  placing  ▼acmutt  att&vlbnents  on 
reoeiviug'cftvm  covem  AdifitibnaUy. 
monitoring  was  perfBnnedfhnt  an 
outside  Maai 

In  order  to  reduce  «nploj(ee  exposure 
to  SBlfio'dfoxide  whife  pindiidng.sultus 
dioxi(fe  gaa  tSIC28n7.  sample  collection 
units  were  endosed andat&ehed  to  a 
fume  coUectiQn  sj^stem.  Sample  waste 
was  recycled  tio  prevent  open  ej^osure. 
ih  procesa  areas.  ElbctttHUiB  spent  acid 
interface  ftetecttns  were  installed  to 
eliminate  the  need  for  en^oyee  vfsual 
impectfon  ofurteraUKeutiy  poUted 
sampiies.  Tb  GanttoiTOTexpastire  in 
uretftaae  fbantmanufbgltoring  ^C2822], 
the  ban.couTeyor  was  encfosed  and 
exhausted.  Bmidbsee.racposure  was. 
limited  tn  tlte  startup  and  finish 
pracednies  when  Jnataffihg  and 
removing  bun  support.  A  mechanism* 
was  desipied  t&  snppotf  the  bun,  whTcb 
eliranatiad  thrneedferft  to  be  done 
maireaiTy*. 

The  prodtictfonef  paints  (SIC285Itis 
a  batch  ynicedttre  vAkb  involves  the 
following  steps:  PtebatRhing.  mixihg;. , 
dispersing.  Biilflig  and  shading  fiffinfr 
and  storage  ur  slU^ving.  When 
prefcatdtingormudng,  an  eraplb]fee  wiU 
slit  afeagor'(fi]f  p^pnentwitHaktdfe 
and  either  sovop  oaf  die  contents  for 
we^l^lihgor  damp  the  pijpnent  into- the 
mixer.  In  some  cases,  pigpients  are  . 
received  in  a  shnry  tbrm  and  are  piped 
directfy  into  the  mixer.  Sohrents  and 
other  raw  materials  are  added  intb  the 
mixec  Oner  eombinedt  the:mixture  is  in 
a  past'ui  al\uiy,  fCiiitt.  "Ais  mbtttoe  is 
then  (buiuughly  dispersed' fix  a.  raHbr. 
ball,  or  sand  ndlFor  a  hi^-speed 
disparser  aff  oCadtid^  ara  general^ 
closed' piuitesaes.  Tlia  pastKcs 
transferred  t6  a  sttne^  tenfcwfieEe 
thinning  or  otfcer  agents  are  added.  The 
paiat  iahtfer  dhiwn  afE  fflteied  and 
padbage^  in  cana  or  chnniK  Afroame 
dust  expasuserte  epmponentr  fir  A^ 
pigments  occur  duinig  Ine  pieDatLfifiig 
and  mtx&igaperatibnr  when  the  bags  of 
pigmenta  ara  opaseu  and  dtamped; 
Exposure  to  chemicals  in  <fly  pigments 


can  also  occur  ftsm  piffoent  spflf agie 
and  empty^  bag  flatteomg  anddisposaL 
Once  the  bat&h  is  hi.  solution  in  the 
naixer,  there  are  ncrfbrther  (htst  eiprsaian 
points.  Exposure  to  sohvents  can  occui 
daring  additf  on  of  these  &igpedIentB  to 
the  mixing  tan&St  dbring  any  leaks  oc 
spills,  and  (ku^ig-packagMig, 

Local  exhautfventiIati<Mk  would  bft 
used  to  ceatraf  eaposiuaato  dusts  and 
fumes  in  t^*  paihl  paadUction  pcocessas. 
Pigpipnt  daal  «vp<»ifffaT  at  t^  Aimywg 
station  can  be  aoBtEolIad  with,  tht  use  of 
a  ventad  encfosuEe  kept  undes  nc^atiaa 
preasura  by  a  ventilalian  systaai.  Eaii^ir 
bagffwould.be  manually  exacted  thrsogli 
a  side  opening  ioloa  Iu%b  plastic 
disposal  bag.tamiaiaiire  dust 
oyiipratinn  riiirina  hag  flaltf nine  andi   ' 
£sposaL 

EnposMras  ta.sah»aBtaianMliiba- 
minimiaed  wikb  Aa  aaa  (^  paftsUr 
hooda  attaahad.  to-  fleiaMi  duatssock 
Theaaasntiiatienhaada  aealAbcplaaed 
over  tbaiiqpid  daap  im^piaeasa  and 
ahft  the  panVa^aj  apei  iitisa  if  the 
parsentBga  aadaoiadliti^  a£  the  saiventa 
would  reauk  i&ejifaMMk. 

SIC  29— Fetcakum  Refining 


In  ordas  ta  asaute  fea  q>iali«y  a£ 
pateleumprodHdaanddelermina 
quali^  eC  waate  stsaan 
refiam  Biaai  sanpla  diaii 
streamapfriadksHj^Aawkk 
maihtpwanea.  nnritera  diataiaBp]» 


procesa  stiaaBi»arer  at  aaB  aft  MiBg  in 
close  contact  with  a  variety  of 
chemicals.  Controls  for  this  operation 
involve  sampling  boxes  that  vent  gases 
and  vapai 

an#sr  sifeU  Ifta  oparatm  I 
aci  i^iilsHii  splashwd. or spdie<k 
matagiaL 

ftaaass  stseam-SMBpIaasM  taiieir  t9> 
the  labeiaaMy  ladilsiiaiiia ff  tfiev 
qualitias  liewilhiaacseptablalimita.  As 
laboratory  workers  perform  analyses, 
they  ean  be  exposed  ti^  various  eigaiuc 
and  hioigpnic  dtendeaisif  appiopifate 
engineering  eonfrets  aranotsTpArce  ar 
if  proper  prueedkes  are  not  osed. 
Exposure  eentrolrhwJudte'  exhaast  fkns 
and  labaretbry  veatSatiion  hoods; 

SIC  30—Rtibbar  and  MiaeaJIkaeoua: 
Plastics  Products 

To  control  dust  while  cutting 
reinforced  pbntfCv  a  bcaf  exhaust  fan 
was  instafled  at  the  back  of  the  cutting; 
instrament 

The  materials  tb  be  mixed  ia  a 
Banbury  mixer  used  in  tira  production 
(SIC  son}  are  charged  into  a  hopper  and 
then  into  a  chamber  which  contains  the 
mixing  rotors.  The  rotbrs  mix  the 
material^  inttxa  homogeneous  mixture, 
and  then  are  dfschatged  throogha  ifrop 


door  or  slide  gate.  When  the  hot  rubber 
mixture  is  discharged,  it  emits  an 
aerosol  which  looks  lUce  smoke.  These 
aerosols  are  typically  Well  controlled. 
The  operations  and  equipment  used  to 
charge  the  mixer  can  be  sources  of  dust 
exposures.  The  powdered  chemicals  in 
the  operation  are  weighed  in  rigid 
plastic  containers  or  paper  bags,  all  of 
which  are  either  emptied  or  dropped 
into  the  mixer  by  workers.  This 
dropping,  the  handling  of  these 
contaminated  containers  or  the  crushing 
of  the  bags  which  contained  chemicals, 
all  expose  the  workers  to  dust.  When 
the  rubber  and  diemicals  are  charg^ 
using  a  charging  conveyor,  a  dust 
exposure  can  ranxlt  from  the  use  of 
kaolin  as  an  anti-tack  agent  The 
conveyor  belt  becomes  contaminated  by 
the  kaolin.  When  wooers  place  j 
materials  on  the  conveyor,  dust  pufbi  r- . 
into  the  worker's  breathing  tone.'       i ' ' 

One  design  which  minimizes  dust 
dispersion  is  the  use  of  an  automated 
batching  system  to  isolate  the  worker 
from  the  dust.  Other  techniques  include 
the  use  of  rubber  bins  on  a  tilt  stand  to 
charge  carbon  black  rather  than  the  use 
of  screw  conveyors.  The  kaolin  can  be 
replaced  by  a  soap  anti-tack  agent.  To 
capture  the  aerosol  fumes,  a  local 
exhaust  hood  can  be  placed  by  the  drop 
gate  between  the  legs  of  the  mixer. 
Exhaust  hoods  may  be  placed  by  the 
hopper  vents,  on  the  carbon  black 
charge  chute,  about  the  charging  door 
and  surrounding  the  dust  ring  seal  on 
the  mixer  ram. 

SIC  31— Leather  and  Leather  Products 

Toluene  exposure  in  the  shoe 
manufacturing  industry  (SIC  314)  was 
decreased  by  revising  standard  work 
practices  to  reduce  the  contact  time 
between  leather  and  toluene.  This  also 
reduced  the  generation  of  vapors. 

SIC  32— Stone.  Clay  and  Class  Products 

In  batch  mixing  of  raw  materials  for 
glass  production  (SICs  321  and  322) 
drysweeping  and/or  the  use  of 
compressed  air  for  cleaning  may 
contribute  substantially  to  the 
employees  overall  exposures.  ^ 
substituting  vacuum  cleaning  systems, 
worker  exposure  can  be  reduced. 

SIC  33— Primary  Metals  Industries 

In  the  primary  metal  industries 
(indudiivs  SICs  331.  332. 333.  and  334). 
the  overall  si2e  of  the  process  equipment 
and  buildings  makes  contaminant 
control  difficult  Local  exhaust  and 
general  ventilation  systems  used  in  this 
industry  group  must  move  large  volumes 
of  air  as  compared  to  similar  systems  in 
other  industries.  Baghouses  and  other 
air  cleaning  devices  used  in  such 
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systems  must  also  be  proportionally 
larger.  This  effect  of  scale  translates  to 
higher  than  average  control  costs,  but 
use  of  ventilation  can  control  exposures 
to  the  proposed  levels. 

SIC  331— Basic  Steel  Products 

Primary  metal  products  manufacturing 
(SIC  331)  controlled  dust  with  a  side 
draft  enclosure  exhaust  hood  and  a 
circular  backdraft  booth,  both  driven  by 
a  blower-dust  collector.  Ventilation  was 
provided  by  a  freely  suspended  hood 
and  conical  hood. 

The  replacement  of  slide  gates  on 
transfer  hoppers  with  butterfly-type 
valves  assisted  in  dust  control  in  the 
material  handling  of  electrometallurgical 
producU  (SIC  3313). 

SIC  332— Iron  and  Steel  Foundries 

**!  The  arc  air  process  in  steel  foundries 
fSICs  3324, 3326)  was  used  during  the 
processing  of  steel  castings  to  control 
fumes.  In  order  to  ventilate  the  arc  air 
booths,  fumes  were  exhausted  through 
the  back  of  the  booth  and  fr«sh  air  was 
supplied  from  above  and  behind  the 
operator. 

Steel  foundries  (SICs  3324, 3325)  used 
an  overhead  canopy  hood  during  the 
induction  melting  of  steel  to  control 
fumes.  The  hood  consisted  of  sheet 
metal  barriers  extending  down  from  the 
roof  to  the  top  of  the  hot  metal  ladle 
monorail.  Theraial  drafts  carried  the 
fumes  upward  into  the  hood  where  they 
were  exhausted  by  ventilators. 
Mancooler  fans  behind  the  workers 
pushed  some  fumes  under  the  hood. 

Emissions  during  the  oxy-acetylene 
torch  cutoff  of  risers  &t>m  steel  castings 
was  encountered  in  iron  and  steel 
foundries  (SIC  332).  Castings  were  cut  in 
a  specially  designed  booth  with  a  rear 
exhaust  flow  and  a  frvntd  air  supply 
Dow.  Air  pressure  from  the  cutting 
nozzle  of  the  torch  was  directed  toward 
the  rear  exhaust  port  for  effective  dust 
and  fume  control.     '-.,'. 

Fume  control  of  a  sandwich-type 
inoculation  in  iron  foundries  (SICs  3321. 
3322)  was  achieved  through  the  use  of  a 
commerciaDy  available  canopy  hood. 
The  fume-laden  air  was  exhausted 
through  mobile  duct  work  and  cleaned 
by  a  fabric  collector  b^ore  being 
discharged  into  the  surrpundUng 
environment.  The  hood  tilted  wrlth  the 
furnace  so  that  it  always  was  directly 
over  the  ladle  for  fume  captius. 

Fume,  dust  and  gfls  control  from  the. 
melting  of  iron  (SICs  3321, 3322)  in  an 
arc  furnace  Was  achieved  by  the 
installation  of  a  hood.  The  exhausts 
collected  by  the  hood  were  filtered  by 
cloth  filters  before  being  released  into 
the  external  environment 


Control  of  dust  and  gas  emissions 
.fit>m  phenolic  uiethane  cold  box 
coremaking  in  iron  foundries  (SIC  3321. 
3322)  included  local  exhaust  ventilation 
:  which  provided  negative  pressure  at  the 
core  box.  Parting  line  gaskets,  blow - 
seals,  and  stripper  pin  o-rings  were 
regularly  maintained  for  emission 
control.  Exhaust  outlets  captured 
excessive  dust  . 

In  an  iron  foundry  (StCs  3321, 3322). 
hot  combustion  gases  were  exhausted 
and  flowed  through  an  after  burner, 
cooled,  and  then  passed  through  a  dust 
collector.  Tapping  emissions  were 
captured  by  a  canopy  hood.  General 
ventilation  was  provided  by  mancooler 
fans. 

SIC  333/334— Primary  and  Secondary 
Non-Ferrous  Metals 

Control  of  emissions  ttom  aluminum 
ore  handling  and  storage  (SIC  3334)  was 
addressed  with  an  unloader  which  uses 
movable  vacuum  nozzles  to  remove 
alumina  and  coke  frvm  barges.  The  ore 
was  moved  on  an  enclosed  conveyor 
which  was  equipped  with  air  exhaust 
hoods  at  loading  and  transfer  points. 
The  operator  can  be  situated  in  an  air 
conditioned  cab. 

Reduction  of  aluihine  dust  emissions 
during  ship  unloading  (SIC  3^4)  was 
adiieved  by  automatiiig  and  contcblling 
operations  frt>m  an  enclo^d  control     « 
booth.  Furthermore,  mixing  operations 
were  hooded  and  exhausted. 

During  anode  rodding  in  prebake 
plants  during  primary  aluminum 
production  (SIC  3334),  spent  butt 
remover,  butt  crushers,  cast  iron 
remover,  and  shot  cleaner  were      ~ 
exhausted -to  a  bag  filter  dust  collector. 
Use  of  inductioin  frimaees  and.exbaust 
hooding  reduced  metal  fume  exposure 
during  melting.  Hpods^and  slotted  hoods 
were  also  used.  The  operator  can 
maintain  controls  from  an  enclosed 
console. 

Control  of  air  emissions  during  potline 
operations  of  aluminum  smelters  (SIC 
3334)  was  achieved  through  the  use  of 
potroom  ventilation  and  automated 
processes  such  as  the  use  of  hooding 
which  consists  of  curved  and  ribbed 
shields,  the  employment  of  a  dual  draft 
system,  and  an  exhaust  system. which 
leads  to  a  dry  scrubber.  Other  control 
methods  included  hooding  with  rigid  air- 
operated  doors  which  exhausted  tiie 
emissions  through  air  takeoffs  to  an 
expanding  duct  exhaust  mamfold  which, 
in  turn,  was  exhausted  by  a  fan. 
Furthennore,  computer-controlled 
systems  existed  which  could 
automatically  perform  production 
functions  without  requiring  workers  to 
open  pots  or  hood  shields  above  pots. 


The  mercury  cell  process  may  be  used 
in  aluminum  smeltering  (SIC  3334)  to 

.  produce  chlorine  gas  from  brine  water. 
To  reduce  chlorine  gas  exposuraas  a 
result  of  this  production,  the  diameter  of 
the  brine  header  was  increased  to 
accommodate  the.gas  phase  above  the 
liquid  phase;  the  number  of  cells  in  the 
system  was  increased;  the  pH  of  the 
brine  was  adjusted;  the  compressor 
controls  were  modiHed  to  accommodate 
surges  in  pressure:  inlet  box  covers  were 
replaced  with  better  covers;  and  the 
brine  feed  nozzle  flange  was  modified. 

Several  engineering  controls  have 
been  recommended  for  copper  smelting 
locations  (SICs  3331, 3341).  A  preventive 
maintenance  program  can  be  developed 
axuL  implemented  to  insure  that 
ventilation  and  conveyor  systems  are 
operating  properly.  Dead  beds  can  be 
installed  in  chutes  to  break  the  fall  of 
material  and  reduce  the  level  of  dust 
generated.  Pneumatic  aerators  can  be 
installed  to  eliminate  the  need  for 
manual  air  lancing  in  bins  and  chutes. 
Industrial  vacuum  systems  can  be  used. 

Collection  hoods  can  be  installed  at 
each  conveyor  transfer  point  at  copper 
smelter  sites  (SICs  3331, 3341)  to  control 
copper  particulate.  Primary  copper 
smelting  conveyor  skirting  can  be 
properly  adjusted,  and  fingers  utstalled 
at  discharge  points.  Inspection  doors 
should  not  be  left  open,  and  tl» 
lunchroom/breakroom  should.be . 
located  outside  of  the  reclaim  building. 
General  measures  tibrougboul  copper 
smelting  plants  (SICs  3331, 3341)  to 
control  copper  dust  emissions  included: 
Using  local  exhaust  ventilation  for 
localized  sources,  and  general  exhaust 
ventilation  for  areas  with  unidentifiable 
sources:  enclosing  conveyor  belts  and 
transfer  points;  enclosing  the  air 
conveying  system  for  the  transfer  of  flue 
dusts;  enclosing  workers'  operating 
vehicles;  installing  secondary  hoods  on 
converters:  prohibiting  the  blowing  out 
of  converters  while  on  stack;  performing 
preventive  maintenance  on  balloon 
flues;  not  allowing  converters  to  remain 
rolled  out  for  extended  periods  of  time; 
and  providing  cleaning  rooms  with 
filtered,  tempered,  positive  pressure  air. 

.  When  hauling  slag  from  the  metal  ~ 

.  smelting  operation,  slag  can  be 
granulated  after  skimniing  with  high 
velocity  water,  a  chemical  dust 
suppression  system  can  be  used  when 
crushing  any  cooled  slag;  and  the  slag 
crew  can  ride  downwind  bom  fumes. 
Furdier  engineering  controls  include 

■'Constructing  pulpits  for  operators:  close- 
coupling  the  ventilation  system  to  the 
Larry  car  using  dead' beds  in  calcine 
loading;  enclosing  a  portion  of  the 
building  to  block  wind;  and  vacuuming 


the  superstructure  of  the  Larry  car  and 
any  spills. 

Controls  used  to  decrease  exposures 
to  arsenic  dust  and  sulfur  dioxide  at 
primary  copper  and  lead  smelters  (SICs 
3331, 3332)  included  upgrading  the 
present  ventilation  systems;  operating 
electric  furnaces  at  negative  pressure: 
eliminating  air  lancing  as  a  method  of 
removing  concentrates  from  receiving 
hoppers;  using  pneumatic  aerators  or 
belt  wipes:  using  wet  techniques  in 
storage:  reclaiming  concentrates;  and 
improving  general  housekeeping. 

Exposures  to  lead,  cadmium,  end 
arsenic  at  lead  and  copper  smelters 
(SICs  3331, 3332)  were  reduced  by  the 
replacement  of  old  sintering  machines 
with  ones  equipped  with  dust  and  fume 
controls  and  by  placing  a  cover  over  the 
charge  hole  when  slag  was  not  being 
charged  into  the  reverberatory  furnace. 

Use  of  a  multipurpose  crane  with  an 
enclosed  cab  reduced  operator 
exposures  to  air  emissions  at  carbon 
bake  plants  (SIC  3334).  The  cab  was 
supplied  with  filtered  conditioned  air. 
The  crane  was  equipped  with  S  vacuum 
system  which  could  aspirate  cake  from 
ovens  and  separate  fines. 

Consols  for  exposure  to  soluble 
platiniun  salts  in  precious  metal  refining 
(SIC  3339)  included  local  exhaust 
ventilation  used  in  jaw  crusher  and 
recovery  sampling,  maintenance  of  a 
closed  system  in  refinery  through  use  of 
glove  box  fflters,  the  use  of  borohydrate 
sdutionto  wash  down  spills  and -reduce 
salts  to  insoluble  platinum  metal,  and . 
mandatory  showers  and  daily  clothing 
changes. 

Controls  for  the  primary  non-ferrous 
metals  industry  (SIC  333)  included  local 
exhaust  ventilation  systems;  general 
dilution  ventilation;  covers,  hoods  and 
exhaust  systems  for  belts,  material 
handling  and  transfer  systems; 
enclosure  and  exhaust  of  sinter  machine 
area;  local  exhaust  and  dilution 
ventilation  for  the  reverberatory  and 
refinery  areas. 

The  reduction  of  exposures  to  inert  . 
cadmium  and  silver  dust  durmg-a  ball 
mill  operation  was  accon4>lisfaed  by 
building  and  equipment  process  changes 
such  as  local  e^i^auet  ventilation,  hoed 
enclosure  of  process  or  worker,  and  air 
cleaning  equipment 

In  the  secondary  smelting  and  refining 
of  non-ferrous  metals  (SIC  334), 
particulate  enussions  from  a  dross  mill 
were  reduced  by  making  modifications 
to  the  dust  collection  system  and  to  air 
volumes  drawn  through  the  baghouse. 
Engineering  controls  used  include 
increasing  fan  efficiency  through  the  use 
of  sheaves  and  belts,  installing  water 
sprays  on  crusher  infeeds,  running  new 


pipe  to  localized  dust  areas,  instaUing 
additional  cleanout  ports,  and  replacing 
the  top  of  the  baghouse. 

Employee  exposure  to  nuisance  dust 
frt>m  zinc  smelters  (SIC  3333)  Was 
controlled  by  replacing  the  dross 
handling  operation  with  a  dross  mill. 
The  crusher  was  replaced  with  a 
rotating  mixer,  thus  eliminating  fugitive 
dust  frt>m  this  part  of  the  process. 

SIC  330— Non-Perrous  Foundries 

Fiunes  were  controlled  during  the 
casting  of  bronze  in  foundries  (SIC  3362) 
through  the  use  of  enclosing  hoods.  A 
mobile  hood  exhausted  the  ladle  at  all 
hot  metal  transfer  pmnts.  Flexible 
ducting  connected  the  hood  to  a 
traveling  exhaust  carriage. 

SIC  339— Miscellaneous  Primary  Metals 
Products 

Manufacturers  improved  dust  control 
using  closed  screw  conveyors  in  the 
transport  and  manufacture  of  iron 
powder  (SIC  3399).  Open  conveyor  belts 
were  changed  to  a  closed  screw 
conveyor  system.  Duct  woric  was  totally 
replaced.  Local  exhaust  was  provided 
for  the  rotary  screens.  New  baghouses 
and  electrostatic  precipitators  were  also 
installed. 

SIC  34— fabricated  Metal  Products 

:■    Control  of  copper  dust  at  a  cookware 
manufacturing  plant  (SIC  3469)  was 
addressed  by  undogging  the  ventilation 
system,  repositioning  cooling  fans,  and 
instituting  weekly,  ventilation  system 
inspection  and  maintenance  programs. 

A  plating  shop  (SIC  3471)  uses 
extensive  local  exhaust  ventilation  to 
control  worker  exposure.  Each  part  to 
the  plated  undergoes  some  surface 
pretreatment  TMs  can  consist  of  shot- 
peening,  abrasive  blasting,  degreasing, 
wax  or  tape  masking  and  other 
treatments.  Parts  are  manually  placed 
into  the  tank  using  an  overhead  hoist  for 
large  parts. 

The  tanks  are  set  on  top  of  concrete 
ducts.  The  floors  of  the  shop  and  the 
aisles  between  the  tanks  are  reinforced 
concrete,  however  the  area  around  the 
perimeter  of  the  tank  is  open  to  the 
basement  and  covered  by  steel  grating. 
The  ducts  are  connected  to  a  fan  on  the 
roof  of  the  building. 

The  largest  of  the  hard  chrome  tanks, 
holding  over  1000  gallons  of  plating 
solution,  has  a  two  sided  lateral  exhaust 
ventilation  system.  The  slot  on  each  side 
consists  of  a  series  of  seven  slots.  The 
slots  are  set  back  from  the  edge  of  the 
tank  but  an  overhanging  hood  extends 
to  the  edge  oC  the  taiiic.  A  second  tank 
has  both  a  two  sided  slot  ventilation 
system  and  a  cover.  This  two  piece 
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cover  is  hiofed  to  a  venftiletion  maoifaM 
and  nctenda  beyaad  4ii*  front  aad  Mar 
edges  of  the  tank.  ■-:•'••■ 

Arc  weMing  it  perfdmed  in  nuaiy 
SICs  as  ra  auidBiary  procew  and  in 
several  iodastries  such  as  fabricated 
structural  metals  (SIC  3441).  m  the 
principal  process  requLirmg  engimeriiig 
contnd.  During  the  welding  process, 
temperatures  are  sufficiently  hs^  to 
vaporize  some  of  the  base  material  of 
the  electrode  and  produce  large 
quantities  of  fumes  containing  the 
elements  in  the  electrode  and  the  base 
metal.  Thus  welders  and  other  woricers 
in  the  vicinity  are  wcpoeed  temixtwea 
of  fume-sized  particiilates  and  both 
irritant  and  toxic  gases  which  in 
combination  msfy  lisve  additive  or 
synergistic  physiological  effects. 

Differences  in  worker  exposure  are 
attributable  to  a  variety  of  factors 
inchiding  t}rpe  of  weldtog  fadmet  worn, 
position  of  the  welding  operator,  the 
work  environment,  arc  time,  and  die 
availability  and  performance  of  1     ' 

ventilation  equipment  ' 

Arc  time  varies  greatly  due  to 
differences  in  work  schedules,  set  up 
times,  and  die  sizes,  shapes  and  types  of 
tasks.  Tasks  can  vary  from  short-term 
repairs  conducted  irregularly  to  full  time 
production  weldiag. 

Duriof  arc  time  the  fume  is  generated 
within  or  dose  to  the  woiker's  breathing 
zone.  Background  &mie  concentrations 
could  also  be  significant  if  a  laqe 
number  of  welders  are  working  or  the 
work  is  being  perfanned  in  a  relatively 
confined  space. 

Because  of  the  numerous  factors  that 
can  iafluenoe  «xposiffe  levels  during 
welding,  four  different  types  of  coitfrals 
can  be  used  for  various  welding    "- ■  J 
situations.  The  controls  include:  (1)         - 
Local  exhaust  ventilation  for  weldkig  in 
shops;  (2)  ambient  air  cleaning  devices 
to  minimize  backptMind  fume 
concentrations;  and  (3)  a  portable 
blower  for  use  in  confined  areas. 

Local  exhaust  voitilation 
configuratioas  include:  A  welding  bench 
with  a  badtdraft  hood  for  smaU  to 
medium  work  pieces;  a  fixed  close- 
capture  hood  placed  at  the  back  of  a 
work  rest  table;  a  portable  close-capture 
83r8tem  induding  electrostatic 
precipitatoc;  or  an  «duost  hose 
incorporated  mto  the  structore  of  the 
welding  gun. 

Ambient  air  cleaning  devices  ate 
designed  to  tower  ba<^roned  wekhag 
fumes  which  eecape  ceOoctioa  by  the 
local  exhaest  system.  The  ambioit  air 
cleaner  is  enpacted  to  surpass  general. 
dilution  voittb^on  systems  in  terms  of 
both  fume  remoival  and  cost. 


A  portable  blower  system  works  by 
exhausting  fumes  from  a  confined  space 
throt^  a  laige  flexible  lube. 

SIC  35— Machinery 

Employe  exposure  to  welding  fiunes 
was  con^ioOcd  in  ttie  maoafacture  of 
pumps  (SIC  3561)  through  the  use  of  an 
air  lux  6100  eliminator. 

In  the  raiUiAg  of  ttingstea  carbide  tools 
(SIC  354).  the  placemrat  of  local  exhaust 
ventilation  oontroUad  cobalt  exposures 
during  the  transfer  of  carbide. 

In  farm  equipment  manufacturing  and 
repair  (SIC  3523).  paint  mist  was 
controlled  through  sophisticated 
application  Jtecfaniques  as  ap|died  to 
downdraft  spray  booths.  The  use  of 
heated  paint  in  the  painting  of  hay  stack 
wagons  allowed  the  airless  atomization 
to  take  place  at  relatively  low  peiat 
pressures.  This  resulted  in  low  droplet 
velod^  with  little  rebound 

SIC  36— Electric  and  Electronic 
Equipment 

Electric  Icmip  manufacturers  (SIC 
36411  have  reduced  mercury  vapor  in 
lighting  plants.  Glass  pellets  used  as 
starters  for  fluorescent  lamps  were 
flame  sealed  after  mercury  had  been 
injected  into  them.  Overhead  suction 
velodty  of  the  exhaust  system  was 
increased  to  reduce  mercury 
overexposure.  Also,  a  spedal  vacuum 
cleaner  was  employed  to  dean  (he 
turntable. 

SIC  S7—TTot»pottatioa  Equipment 

A  four-sided  enclosure  with 
electrostatic  {nedpitator  ventilation  was 
used  on  the  welding  table  in  the 
manufoctore  of  travel  trailers  {SIC  37U). 

Engiueering  -oontrols  iat  styrene 
exposure  in  the  Mwq^ass  boat  works 
industry  (SIC  37SZ)  induded  flexible 
duct  exhaust  ventilation  that  is 
transportable  to  die  employee's  point  of 
operation. 

General  recommendations  in  the 
reinforced  plastic  boat  making  industry 
included  local  exhaust,  the  use  of 
styrene-suppressed  resins,  and  good 
work  practices. 

In  the  manofacturing  ef  aircraft  engine 
parts  (SIC  3724),  a  hood  %vas  installed 
above  an  abra«4ve  ctrteff  eaw  to  capture 
the  cobah  dust  produced. 

In  the  repairing  and  rebuilding  of 
railroad  cars  (SIC  S743).  present  exhaust 
fans  were  relocated,  deaned  and 
serviced  and  "upblasT  roof  ventUater 
fans  were  inataUed,  Aos  chang^  tfie 
air  every  15  minutes. 

SIC  38— Instruments 

•  Many  Suxing  agents  ere  aaed  in 
soldering  and  bnoing  v^ratiotts  during 
instrument  manafa<dure.  4n  most  canes. 


theae  ihixes  five  ti  aoid  er  alkali  femes 
whenbeated  flwt  can  inttate  tfie  skin. 
Condacthigseywieg  end  braaing 
operations  in  well-iWBtiiated  areas  and 
use  efpeetoctive  delbbig  and  gloves  is 
recommended. 

For  many  soldering  andlirazing 
operations,  control  (rf fumes  and  vapors 
generated  by  dilution  ventilation  will  be 
suffident  lliat  is.  enough  fresh  air  is 
added  to  4ie  contaminated  air  that 
hazardous  concentrations  dp  not 
develop. 

Local  exhaust  ventilation  is  the  most 
effective  means  of  control  for  airborne 
contaminants  produced  by  the  soldering 
or  brazing  process.  Local  exhaust 
ventilation  can  be  provided  by  several 
types  of  equipment  fredy  movable 
hoods,  fixed  enclosures  (booths),  and 
down-draft  benches. 

A  freely  movable  bood  consists  of  a 
movable  bood  attached  to  a  fan.  The  fan 
draws  air  &»m  the  work  space  and 
exhausts^  outdoors,  either  directly  or 
thiDugh  a  dust  collection  system.  The 
hoods  «e  normaUy  constructed  so  that 
they  can  be  moved  into  place  1^  the 
solderer.  The  air  handling  system  should 
move  air  al  least  100  feet  per  minute 
across  the  solderiiq  site  at  even  the 
most  remote  point  ftttm  die  exhaust 
opeidng.  it  is  important  that  the  exhaust 
hood  be  placed  as  near  as  possible  to 
the  work  being  done.  As  ouch,  the 
proper  fimctionbig  of  a  freely  movable 
hood  is  dependent  upon  good  work 
practices  of  the  aolderer. 

fai  some  instances  soldering  or  brazing 
operations  carried  out  in  a  fixed 
location  can  be  provided  with  a  fixed 
endosme.  Tbis  is  a  structure  built 
around  the  soldering  or  brazing 
operatim  whidi  has  a  top  and  at  least 
tweeMae.  Amiuiiu  for  (b'awing  air 
through  die  work  area  is  provided  so 
that  the  work  space  is  fhished 
continuously  wHh  fresh  air. 

Within  such  an  endosure,  work 
should  be  arranged  and  conducted  in 
such  a  way  that  the  fresh  air  enters  in 
the  endosure  through  the  worker's 
breathing  zone  and  then  through  the 
woric  speoaia  which  the  contaminants 
are  produced.  Pareaost  fixed  enclosures, 
the  air  should  mow  at  least  100  feet  per 
minute  across  the  enteaaoe  to  the 
enclosure. 

A  tfaord  type  ef  lecalexbaust 
ventilation  system  is  Ibe  down-dfaft 
bench  or  taUe.  Ite  eoUetbig  or  brazing 
isperfermedena  bench  or  table  whicb 
has  an  ofpen^M  «s  4e  work  surtece.    . 
Air  is  drawn  doiea  ward  tbreegh  Ibe 
grid,  into  die  •dndl  «N»k.  and  tbea 


SIC  39— Miscellaneous  Manufacturing 

In  the  manufacturing  of  hard  surface 
floor  coverings  (SIC  3996],  processes 
indude  pre-weighing  and  blending  raw 
materials,  followed  by  mixing  and 
gelling  of  the  composition  in  internal 
batch  mixers  of  the  Banbury  type  or  by 
continuous  mixing  operations  carried 
out  in  mixers  of  the  extruder  type. 

Potential  worker  exposures  may  result 
from  dusts  of  the  raw  materials  as  they 
are  handled  (automatically  or  manually) 
prior  to  and  during  charging  of  the 
mixer.  Fumes  and  dusts  can  emanate 
from  leaks  on  the  mixer  and  from  hot. 
freshly  mixed  material  as  it  is 
discharged. 

The  types  of  exposufeU  depend  on  the 
substances  used,  though  dusts  of  anyi 
type  can  constitute  exposure  to  nuisance 
particulates.  Applicable  exjiosure 
controls  include  local  exhaust 
ventilation  at  the  mixer  doors  and  over 
conveyor  transfer  points.  The  use  of 
good  working  practices  is  extremely 
effective  in  controlling  exposures  during 
the  opening  of  the  mixers  and  the 
pouring  of  materials. 

SICs  40. 46,  47— Transportation 

Cleaning  and  coating  operations  are 
conducted  in  raU  (SIC  40),  and  air 
transport  industries  (SIC  45),  as  well  as 
in  transportation  services  (SIC  47). 
These  operations  require  the  application 
of  cleaning  agents  and/or  the 
sandblasting  of  particles  prior  to  the 
application  of  paints  or  coating. 
Spraying  processes  are  required  for  the 
application  of  both  the  cleaning  agents 
and  the  paints  and  coatings. 

Rail  car  applications,  for  example,  are 
generally  performed  within  a  large 
facility,  part  of  which  is  established  as  a 
spray  room.  The  cars  are  rolled  into  an 
enclosed  spray  area.  In  manual  spray 
painting  rooms,  the  operator  is  required 
to  enter  and  move  about  the  enclosure 
during  spraying.  Automatic  spray  rooms 
(or  booths)  are  similar  but  the 
pressurized  spray  guns  are 
automatically  operated. 

Three  major  spray  techniques  are 
used  to  apply  cleaning  agents,  coatings 
or  paints.  These  are:  Compressed  air 
spraying  (low  pressure  spraying);  airless 
spraying  (high-pressure  spraying):  and 
electrostatic  spraying.  Hie  compressed 
air  spray  gun  atomizes  a  stream  of  liquid 
by  impaction  with  a  jet  of  air. 
Atomization  may  take  place  inside  or 
external  to  the  gun.  The  air  stream  and 
paint  droplets  intersect  the  prepared 
surface.  The  airiess  spray  gun  atomizes 
the  liquid  by  forcing  it  throi^  a  small 
orifice  under  high  pressure.  The 
resulting  particulate  doud  is  impelled  by 
the  pressure-created  momentum  toward 


the  surface.  Electrostatic  spray 
equipment  is  based  upon  the  attractive 
force  between  two  oppositely  charged 
objects.  Hie  liquid  is  atomized  by 
compressed  air,  airless,  or  electrostatic 
techniques.  The  partides  are  ^ven 
either  positive  or  negative  charge  and 
the  conductive  surface  to  be  sprayed  is 
grounded.  In  general,  electrostatic  spray 
techniques  result  in  the  lowest  exposure 
levels,  followed  by  airless  and  then 
compressed  air  spraying. 

In  enclosed  spray  rooms,  particulates 
enter  the  operator's  breathing  zone  due 
to  backspray.  Exhaust  ventilation  to 
control  exposure  can  be  designed  using 
down  draft  or  a  multiple  sidedraft 
system.  Worker  positioning  in  relation 
to  the  spray  plume  is  also  critical  in 
minimizing  exposures.  These  include 
minimized  line  pressure,  changing  and 
cleaning  of  filter  banks,  enclosure 
integrity  and  ventilation  maintenance. 
Personal  protective  equipment  is  also 
generally  worn  to  insure  the  worker 
protection. 

SIC  49— Electric,  Gas  and  Sanitary 
Services 

Coal-fed  power  plants  present  the 
potential  for  exposure  to  coal  dust  as 
well  as  a  number  of  other  substances. 
Coal  dust  exposure  potentially  occur  in 
the  area  where  coal  is  fed  into  the 
furnaces.  The  coal  is  generally  fed  into 
large  hoppers  off  conveyors.  Conveyors 
are  filled  by  front-end  loaders  from  the 
coal  storage  area.  The  operators  of  the 
front-end  loaders  are  protected  frtim 
coal  dust  exposure  with  the  use  of 
dosed,  air-conditioned  cabs  which 
provide  purified  breathing  air. 

SICs  50  and  51— Wholesale  Trade 

Some  firms  in  this  dassification 
receive  liquid  chemicals  in  bulk 
quantities  frt}m  a  tank  truck,  store  them 
and  then  redistribute  them  in  smaller 
containers. 

Solvents,  for  example,  emit 
considerable  vapor  when  poured  frtim 
one  container  to  another  or  when  a 
container  is  being  filled,  displacing  the 
air  in  it.  Pouring  and  filling  operations 
are  often  enclosed  to  minimize  vapor 
losses  (this  helps  to  reduce  produd  loss 
as  well  as  prevent  exposures).  In 
addition,  secondary  vapor  reccvery  is 
often  incorporated,  whereby  vapors 
emitted  at  the  transfer  points  are 
captured  and  returned  through  a 
separate  circuit  to  the  storage  tank  from 
which  the  volatile  liquid  is  being 
removed. 

SIC  72— Personal  Services 

To  control  dry  cleaning  emissions 
(SICs  7216. 7217).  louvered  wall  fans  and 
grilled  ducts  were  installed  to  provide 


ventilation.  Ceiling  exhaust  fans 
provided  general  ventilation.  Natural 
ventilation  was  provided  by  through 
doors  in  the  production  area  and  by 
louvered  panels  along  walls  in  the  plant. 
Forced  ventilation  was  provided  by 
ceiling  mounted  exhaust  fans  and 
evaporative  coolers.  A  local  exhaust 
system  with  a  standard  single  floor 
pickup  exhausted  air  through  a  carbon 
absorption  unit  to  the  outside.  Gaskets 
in  machinery  doors  and  ductwork 
needed  routine  maintenance  to  prevent 
deterioration.  Various  cleaning 
machines,  pressure  filter  extractors  and 
dryers  were  used.  Dryers  and  drying 
cabinets  were  provided  with  local 
exhaust  ventilation. 

SIC  73— Business  Services 

a 

Blueprinting  and  photocopying  firms 
(7332)  control  ammonia  fumes  from 
blueprint  duplication  machines  through 
use  of  local  exhaust  ventilation.  The 
exhaust  system  is  often  built  into  large, 
high  volume  machines.  Improvements  in 
work  practices  control  exposures  during 
transfer. 

SIC  55,,  75— Automotive  Repair  Shops. 
Dealers 

In  automobile  engine  reconditioning 
lines  (SIC  7538),  exhaust  fans  and 
flexible  ducts  which  extend  directly 
over  the  engines  were  installed  in  order 
to  control  carbon  monoxide  exposure. 

SIC  78—Miscelleanou8  Repair  Services 

Control  techniques  for  welding  fumes 
(SIC  7602)  induded  a  "smoke  e^dhaust" 
welding  gun  which  captures  and 
removes  fumes.  These  guns  have  some 
limitations  and  are  applicable  to 
continuous  or  semicontinuous  flux  core 
or  metal  inert  gas  welding  operations. 
Crossdraft  airflow  was  also  suggested. 
The  use  of  a  portable  fan  is  not 
recommended. 

SIC  80— Health  Services 

Many  medical  and  dental 
practitioners  perform  surgery  in 
outpatient  clinics  and  private  offices 
outfitted  for  the  procedure.  Air 
contamination  in  an  operating  room  may 
consist  of  waste  anesthetic,  the  ' 
propellants  of  different  sprays, 
scrubbing  agents,  cleansing  agents, 
methylmethacrylate  (released  from 
surgical  cement)  and  the  possible 
decomposition  products  of  the  volatile 
or  gaseous  agents.  The  magnitude  of  gas 
flow,  type  of  flow  circuit  and  scavenging 
of  waste  gases  significanUy  influence 
the  levels  of  waste  gases  in  the  room  air. 
Exposures  are  usually  controlled  by 
general  dilution  ventilation.  Some  dinics 
and  offices,  which  are  spedfically 
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designed  for  Buigjcal  use,  may  have 
local  cxbaost  syateau  instaUed. 

Personol  Protective  Eqaipment 

In  the  qpesations  and  processes 
included  io  Supplement  2  reductions  in 
exposure  Bmits  can  be  achieved  through 
en^neering  controls  and  work  practice 
notificatioBS.  However,  certain  generic 
work  activities  are  more  problematical 
and  may  re^juire  the  use  of  pefsooal 
protection  equipment 
Examples  of  these  are:  ' 

Maintenance  Activities  in  all  SIC 
codes,  it  may  be  more  difRcult  to  control 
exposinss  of  plant  maintenance 
personnei  by  using  engineering  controls 
except  for  activities  taking  place  in  the 
maintenance  shops.  These  maintenance 
employees  may  work  in  areas  sot 
normally  iftcessed  by  production 
woikers  or  may  work  under  conditions 
which  normal  production  workers  do 
not.  Respiratory  protection  is  sometimes 
the  appropriate  control  technology. 


Painting  and  Coating  Activities  in  all 
SIC  codes.  Although  spray  painting 
operations  a«e  performed  in  exhausted 
paint  booths,  the  painting  of  many  larger 
noB-produotioB  items,  Boch  as 
constnictiea  equ^unent  and  heavy 
machinery,  requires  that  the  operator 
enter  the  booth.  The  booth  is  then 
piunarily  a  oootrol  to  prevent  migration 
of  ifae  paint  vpray  into  either  areas  of  the 
plant.  In  these  drcumsteDces  it  is 
usually  necessary  to  provide  respiratory 
protection  to  tiic  workers  painting. 

Exterminating.  Eicposure  of  pesticide 
applioators  cannot  be  controlled  through 
engineering  coBlrols  because  their  work 
does  not  take  place  in  a  fijted  place  (rf 
employawBt.  fa«t  rather  at  a  cuMomer's 
facility.  Perstmal  protective  equipment 
and/ar  work  practice  controls  would 
thesfore  be  required.  EPA  has 
jurisdictiea  in  most  situations. 

Weldii^g  lB<»rtain  situations,  such  as 
in  CQafined  spaces,  or  where  the  welder 
must  be  positioned  directly  above  the 


fume  plume.  w«lders  caanot  be 
sufficiently  protected  by  local  exhaust 
ventilation.  Peiseoal  protective 
equipment  would  be  required. 

In  addition  to  the  above  examples,  a 
number  af  the  substaaoes  inckided  in 
this  nutemaking  cany  the  designation 
"Skia."  Hiis  n&rs  to  potential  exposure 
through  Sm  skin.  TaUe  V-1  {Hvsents  a 
list  of  chemicals  for  which  skin 
protection  would  be  required 
Eaiployees  exposed  to  sobstances  with 
the  "Skin"  notatioa  would  be  required  to 
wearpnytoctive  equipment,  induding 
gloves,  long  sleeved  shirts  and  coveralls. 

Products  ore  commercially  available 
to  adequately  protect  workers  from 
dermal  exposure.  In  some  cases  die 
penneabilrty  of  currently  used  materials 
may  be  inadequate  and  firms  will  have 
to  change  the  specific  product  now  used 
to  one  ofiering  greater  protection. 


TABtfV-1.— INBOSTRIES  AND  PROC&SSES  WHERE  SKIN  PROTHmON  HAS  BEEN  AODEO 
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Table  V-1.— Industries  and  Processes  Where  Skin  Protectk)n  Has  Been  Added— Continued 


SIC 
Na 


37 
38 

99 

40 
44 
45 


47 
SO 

51 
55 

72 

73 


75 
80 


Chemical  name 


MERCURY  (VAPOR) . 

METHYL  ALCOHOL . 

STYRENE  (PH»IYLETHYLENE). 

2-HEXANONE __ 

STYRENE  (PHBrtlETHYlENE). 

2-HEXANONE 

MERCURY  (VAPOR) 


METHYL  ALCOHOL 

N-BUTYL  ALCOHOL 

2-HEXANONE ._ 

STYRfeNE  (PHWYLETHYLENE). 

2-HEXANONE 

2-HEXANONE 

N-BUTYL  ALCOHOL 
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STYRENE  (PHENYLETHYLENE).. 
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N-BUTYL  ALCOHOL 
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Painting.  Coating 
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Coating 
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Claaning/Spraylng 
Ctoartng/Spraying 
Ooanlng/Spf^fing 
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Extemiinating 
Extenninatino 
Painting/Coating 
OWnf  ectant  and  solvent  use 
Preparatton  o(  amalgams 


VL  Costs  of  Compliance 

Costs  of  compfiance  result  from  the 
purchase,  installation,  operation  and 
maintenance  of  equipment  to  maintain 
workers'  exposures  at  or  bdow  the 
levels  specified  in  the  proposed 
standaid.  Costs  are  related  to  the 
engineering  controls  needed  for  specific 
processes  which  involve  the  use  of 
hazardous  substances.  Existing  data 
sources  and  expert  judgement  were  used 
to  sort  the  approximately  430  substances 
being  regulated,  by  industry  and  by 
process  within  industry  segments.  Given 
the  large  number  of  substances  being 
regulated,  a  process  orientation  rather 
than  a  chemical  specific  focnis,  was 
recommended,  since  prescribed 
engineering  controls  can  address  worker 
exposure  problems  to  several  chemicals, 
involving  the  same  general  process, 
simultaneously.  The  approach  has 
proven  to  be  efficient  analytically  and 
reduces  the  problem  of  double  counting 
the  costs  of  similar  or  the  same 
engineanng  controls  for  separate 
chemicris  involved  in  the  same  process 
or  operation. 

OSHA  halB  a  large  amount  of  exposure 
data  in  its  Integrated  Management 
Information  System  and  from  NIOSH 
and  other  sources.  But  to  improve  the 
available  information  on  the  use  of 


substances,  OSHA  decided  to  engage  in 
a  nationwide  field  survey  of  affectc^d 
establishments.  This  survey,  involving 
over  5.300  establishments  in  both 
manufacturing  and  nonmanufacturing 
sectors,  has  provided  valuable 
information  on  chemical  usage  by 
industry  process  and  potential  worker 
exposures  to  these  chemicals. 
Supplement  1  contains  a  description  of 
the  sample  survey  design  and  a 
statistical  evaluation  of  the  date 
collected. 

In  order  to  maximize  the  efficiency  of 
this  nationwide  sample  stavey  and  limit 
the  nimiber  of  required  sample 
observations  per  SIC  category,  a 
considerable  effort  was  made  to  verify 
chemical  by  industry  usage  from 
existing  data  sotmies  and  to  make  best 
estimates  of  where  likely  or  potential 
workers  exposure  problems  (and 
consequenUy  engineering  costs)  existed. 
For  the  purposes  of  the  statistical  survey 
being  conducted,  the  larger  the 
suspected  potential  exposure/cast 
problem  in  a  particular  industry  sector, 
the  more  important  it  was  to  insure  a 
large  enough  sample  of  firms  in  that 
sector  so  as  to  reduce  the  standard  error 
of  the  cost  estimates. 

The  following  sections  of  this  chapter 
outline  the  methodology  adopted  to 
identify: 


•  Chemicals  by  their  industrial  usage 
and  employee  exposures 

•  Processes  involving  known  or 
suspected  schemical  exposures  and 
control  coste 

•  Industry  coste  for  the  controls 
needed  to  reduce  industry  exposure 
levels 

Linking  Hazardous  Substances  by 
Industry  Use  and  Employee  Exposure 

Figure  VI-1  presents  a  flow  chart  of 
the  methodology  used  for  identifying 
chemicals  by  industry  use  and  employee 
exposure.  1^  first  step  in  the 
methodology  was  an  analysis  of  the 
chemicals  for  which  OSHA  proposes 
new  exposure  limits.  The  1982  NIOSH 
National  Occupational  Exposure  Survey 
(NOES)  and  the  OSHA  IMIS  date  files 
was  searched  to  determine  the  potential 
for  worker  eiqxwure  to  each  of  the 
chemicals  oa  the  propoaed  list  The 
objective  of  this  analysis  was  to  create  a 
subset  of  chemicals  which  are  known  to 
be  present  in  specific  industries  at 
exposure  levels  above  the  proposed 
limits.  These  chemicals  would  then  be 
considered  to  generate  potential 
compliance  coste  within  a  specific 
industry  sector. 
aiLUNa  cooc  4sia-aa-M 


FIGURE  Vhl 
METHODOLOGY  FOR  IDENTIFYING  CHEMICALS  WITH  POTENTIAL  COST  IN  EACH  4-DIGIT  SIC 
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The  1982  NIOSH  NaUonal 
Occupational  Exposure  Survey  (NOES) 
data  (supplemented  by  results  from 
NIOSH's  1972  survey)  provided  an 
estimate  of  the  number  of  workers 
potentially  exposed  to  a  specific 
chemical  in  a  four-digit  SIC.  OSHA 
divided  this  esti^late  by  the  total 
number  of  employees  in  an  industry 
segment  to  get  a  percentage  of  woricers 
potentially  exposed  to  that  chemical.  If  5 
percent  or  more  of  the  workers  were 
potentially  exposed,  that  chemical  was 
considered  to  present  a  potential  cost 
within  the  four-digit  SIC.  For  example,  in 
SIC  3011,  Tires  and  Innertubes 
Manufacturing,  1,532  persons  were 
potentially  at  risk  of  exposure  to  n- 
hexane  at  the  sample  of  plants  included 
in  the  NOES  database,  lliis  represented 
21.9  percent  of  all  workers  sampled  in 
the  four  digit  industry  sector  and  this 
chemical  would  have  a  potential  cost 
impact  depending  upon  current 
exposure  levels. 

From  the  OSHA  INQS  data,  the 
severity  of  exposure  within  a  four-digit 
SIC  was  estimated.  OSHA  compared  the 
total  number  of  monitored  readings  for 
each  chemical  with  the  number  of    - 
readings  which  exceeded  the  proposed 
limits  and  calculated  the  percentage  of 
all  sample  monitor  readings  which  were 
above  Uie  proposed  limits.  If  there  were 
no  readings  which  exceeded  the 
proposed  limits,  the  chemical  was  not 
considered  to  have  a  compliance  cost 
within  the  four  digit  SIC.  If  5  percent  or 
more  of  the  readings  exceeded  the 
proposed  limits,  then  the  chemical  was 
identified  as  having  a  potential 
compliance  cost  within  the  four-digit 
SIC.  For  example,  in  SIC  2841,  Paper 
Csating  and  Glazing,  22  samples  were 
taken  for  n-hexane.  Thirteen  of  these,  or 
59  percent,  were  above  the  proposed 
standard  for  n-hexane.  This  chemical, 
therefore,  was  believed  to  have  a 
potential  cost  impact  and  questions 
regarding  its  use  were  included  in  the 
field  survey.  Chemicals  with  non- 
compliance percentages  between  zero 
and  5  percent  were  evaluated 
individually  by  industrial  hygienists  to 
determine  whether  or  not  specific 
stirvey  questions  needed  to  be  asked 
about  their  industrial'usage. 

In  addition  to  the  IMIS  and  NOES 
databases,  a  survey  of  about  one  dozen 
industrial  hygienists  was  conducted 
(under  personal  services  contracts).  The 
purpose  of  this  survey  was  to  identify 
any  additional  hazardous  substances  or 
industry  sectora  not  identified  in  the 
IMIS  or  NOES  databases  with  potential 
exposure  problems  at  new 
recommended  levels.  For  example,  in 
SIC  2891,  Adhesives  and  Sealants 


Manufacturing,  the  surveyed  industrial 
hygienists  reported  that  n-hexane 
overexposures  could  exist  under  the 
proposed  standard.  (Overexposures  in 
SIC  2891  were  not  previously  identified 
in  the  IMIS  or  NOES  databases.) 

The  information  from  all  sources  was 
combined  to  compile  a  preliminary  list 
of  substances  widi  potential  compliance 
costs  by  four-digit  SIC  classification.  To 
further  refine  the  list  of  chemicals,  a 
second  group  of  six  industrial  hygienists, 
using  personal  industry  knowledge  and 
the  informetion  gathered  fit)m  the 
survey  of  the  initial  group  of  industrial 
hygienists,  reviewed  once  again  the 
chemicals  which  appeared  in  the  NOES 
and  IMIS  datasets.  They  also  made 
chemicals  by  industry  use  linkages 
when  particular  chemicals  were  known 
to  be  present  in  certain  SICs,  but  had 
not  been  identified  in  the  NOES  and 
IMIS  data  bases. 

Upon  completion  of  the  two-tier 
industrial  hygienist  review,  a  list  of 
chemicals  believed  to  be  present  at 
exposure  levels  above  the  proposed 
standard,  within  specific  four-digit  SIC 
industry  sectors  was  finalized.  "Hiis  list 
identified  those  industry  segments  with 
potential  compliance  costs  needed  to 
comply  with  the  proposed  standards. 
This  dbemical  by  industry  Usting  is 
presented  in  Supplement  2  of  this 
Appendix.  , 

Industrial  Processes  and  Control  Costs 

The  number  of  industrial  processes, 
exposure  levels  and  exposure  controls 
in  place  varies  greaUy  within  industry 
segments.  In  order  to  efficiently 
structure  the  statistical  sample  of 
surveyed  firms,  it  was  necessary  to 
make  a  best  estimate  of  which  industry 
segments  were  likely  to  experience 
compUance  costs.  As  noted  above,  the 
survey  was  designed  to  limit  the 
standard  error  for  potential  high  cost 
industry  sectors.  To  concentrate  the 
survey  on  the  potential  high  cost  sectors, 
a  process  orientation  was  adopted 
which  supplemented  and  refined  the 
chemical  use  information.  Industry 
sectors  with  very  low  incidence  of 
processes  and  chemicals  with  low 
potential  exposure  levels  (and 
consequentiy  low  potential  compliance 
costs)  were  included  in  the  sample 
survey. 

A  team  of  engineers  etnd  industrial 
hygienists  analyzed  each  four  digit  SIC 
to  assess  the  processes  in  which  worker 
exposure  to  listed  chemicris  occur. 
Examples  of  industrial  processes 
included  grinding,  mixing,  spraying, 
degreasing,  separation,  bagging  and 
loading.  A  list  of  potential  cost 
chemicals  and  related  processes  was 
then  developed  to  identify  potentially 


high  impact  (cost)  industries. 
Supplement  2  presents  the  chemical  by 
process  listing  for  each  four  digit  SIC 
covered  by  the  sample  survey.  In 
general,  an  industry  segment  with  a 
relatively  large  number  of  processes 
using  chemicals  with  suspected  high 
exposure  levels  was  sampled  at  the 
three  digit  industry  level  Industries  with 
fewer  processes  and  low  chemical 
exposures  were  sampled  at  the  two  digit 
level.  (See  Supplement  1  for  a  more 
detailed  explanation  of  the  survey 
design.) 

Each  of  the  over  5,300  respondents  in 
the  survey  was  asked  to  verify  the 
chemicals  used,  manufactured  or 
generated  by  process  within  the 
establishment.  Thus,  chemicals  were 
linked  to  specific  processes,  process 
controls  and  workers  exposed  at  the 
process  in  the  surveyed  industries. 
Control  methods  and  costs  were  then 
assigned  for  each  process  where 
employee  exposures  would  exceed  the 
proposed  I^Ls. 

Controls  were  assigned  to  protect 
woricers  exposed  to  all  chemicals  in 
total  at  a  process.  The  controls  were 
designed  and  costed  to  lower  exposure 
to  the  chemical(s)  with  the  greatest 
<:hange  in  the  permissible  exposure  limit 
(PEL).  It  was  the  judgment  of  the  experts 
involved  that  by  assigning  controls  for 
the  "major"  chemicals,  exposures  for  all 
other  chemicals  would  be  controlled. 
Chemicals  and/or  processes  not 
included  in  the  proposed  standard  (e.g., 
those  covered  by  separate  6(b) 
rulemaking)  were  excluded  from  the 
survey.  Examples  of  chemicals  not 
included  in  the  survey  are  asbestos, 
formaldehyde  and  benzene. 

Survey  information  collected  from 
each  respondent  include: 

•  Type  at  processes  at  the 
establishment; 

•  Type  and  amount  of  chemical  used, 
manufactured,  or  generated  in  each 
process: 

•  Number  of  work  stations  and 
workers  related  to  the  process; 

•  Potential  chemical  exposure  above 
the  proposed  standards  (monitoring 
data,  recorded  overexposures)  at  the 
process; 

•  Process  location  (indoors/outdoors), 
and  configuration  (size,  full  enclosure, 
partial  enclosure); 

•  Ventilation  or  other  controls  in 
place:  and 

•  Economic  and  other  characteristics 
of  the  plant 

A  computer  algorithm  was  developed 
to  assess  survey  data  to  determine  if 
potential  woricer  overexposure  and 
therefore  compliance  costs  occur  for 
each  process  at  an  establishment.  Figure 


VI-2  presents  a  general  diagram  of  the 
computer  logic  adopted  for  use  in  the 
survey.  The  logic  assesses  potential 
overexposures  on  the  basis  of:  Actual 
reported  monitoring  data:  statements 
that  overexposures  occur  and  the     I 
particular  process  location, 
conHguration,  type  and  amount  (rf 
chemical  use  and  existing  controls  ii» 
place. 
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FIGURE  Vh2     . 
COMPUTER  LOGIC  FOR  DERIVING  INDUSTRY  COST  OF  COMPUANCE 
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FIGURE  VI-2  (CONTINUED) 
COMPUTER  LOGIC  FOR  DERIVING  INDUSTRY  COST  OF  COMPLIANCE 
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When  a  respondent  provided  actual 
monitoring  data  for  a  process  that 
indicated  chemical  exposures  above  the 
proposed  standard.  compQance  costs 
were  assigned  to  that  process  on  the 
basis  of  prescribed  controls  for  the  given 
process.  Where  no  monitoring  data  or 
reports  of  overexposure  were  available, 
fhe  computer  algorithm  logic  exainined 
process  and  chemical  characteristics  to 
determine  if  workers  at  the  process 
were  potentially  exposed  to  chemicals 
at  levels  over  the  proposed  standard. 
The  logic  assessed  the  controls  reported 
to' be  in.  place  at  the  process  and 
compared  them  with  i  list  of  controls 
throu^t  necessary  to  control  exposures 
In  that  process  within  the  industry. 
When  the  reqtvied  controls  were 
reported  to  be  in  place,  no  compliance 
cost  was  assigned.  When  the  required 
controls  were  not  reported  to  be  in 
place,  a  compliance  cost  per  worii 
station  was  assigned. 

The  computer  algorithm  determined 
that  some  processes  within  plants  had 
no  potential  overexposures  and 
consequently  no  compliance  costs.  Zero 
compliance  costs  resulted  where  no 
proceses  and/or  chemicals  were . 
reported  to  occur  at  the  establishment 
Zero  compliance  costs  also  resulted 
whien  the  respondent  had  monitored  a 
process  using  ACGIH  or  NIOSH 
standards  and  found  no  overexposures. 
Where  only  very  small  quantities  of 
chemicals,  none  of  which  were  designed 
as  "major"  proposed  exposure  limit 
changes  were  present  in  a  process,  no 
overexposure  was  determined  and  zero 
compliance  costs  assigned.  The  major/ 
minor  designation  was  based  on  the 
proposed  diange  in  the  P^  (over  or 
under  a  50  percent  decrease)  as  well  as 
chemical  characteristics  such  as  form, 
particle  size,  and  vapor  pressure. 

Process  configurations  and  location 
also  were  indications  of  compliance. 


Processes  w^ch  were  reported  as 
completely  enclosed  with  no  worker 
entry  were  assumed  to  be  in  complaince 
wi&  the  proposed  standard  (have  no 
con^liance  cost).  Outdoor  loading/ 
offloading  processes  or  other  outdoor 
processes  with  no  chemicals  with 
"major"  proposed  exposure  limit 
changes  were  assumed  not  to  require 
control-equipment  and  costs.  Zero 
compliance  costs  were  also  assessed 
w^ere  processes  which  required  control 
equipment  reported  that  the  prescribed 
equipment  was  currently  in  place. 

An  example  of  a  process  which  was 
assigned  a  cost  of  compliance  to  install 
engineering  controls  is  a  coating  and 
spraying  process  in  SIC  2511,  Wood 
Household  Fumitiire.  Hie  survey 
respondent  reported  that  toluene,  n- 
butyl  alcohol  and  xylene  were  used  in 
this  operation.  The  proposed  standard 
for  toluene  reduces  the  existing  PEL  by 
50  percent.  This  reduction  is  considered 
to  require  concerted  exposure  control 
and  is  considered  a  "major"  proposed 
exposure  limit  change.  Because  workers 
were  involved  in  the  process  and  the 
process  was  reported  to  be  neither 
located  outdoors  nor  fully  enclosed, 
controls  were  assumed  necessary  to 
insure  conq)liance  with  the  proposed 
standard.  The  control  required  for 
controlling  exposures  at  this  process 
was  determined  as  local  ventilation.  The 
type  of  local  ventilation  prescribed  in 
this  case  is  a  spray  booth  at  an 
estimated  cost  of  $3,070  annually  per 
work  station.  Because  the  respondent 
reported  no  local  ventilation,  the  cost 
was  assigned  for  the  eight  work  stations 
reported,  resulting  in  a  total  estimated 
annual  cost  of  $24,560  for  this  process  at 
this  site. 

Expert  engineering  and  industrial 
hygiene  jud^^ent  was  used  to  determine 
which  of  the  various  controls  would  be 
necessary  to  control  for  exposures  by 


process  in  the  affected  industries. 
Engineering  controls  identified  included 
exhaust  ventilation  (local  and  general): 
process  enclosure:  and  process  change. 
Some  or  all  of  these  will  be  required  by 
afi^ected  plants  for  compliance  with  the 
proposed  exposure  levels.  In  addition, 
personal  protective  equipment  such  as 
respirators  will  be  needed  for 
intermittent  maintenance  activities 
where  engineering  controls  are  not 
feasible.  Skin  and  eye  protection  may 
also  be  required  in  certain  situations. 

The  engineers  and  industrial 
hygienists  classified  the  approximately  . 
180  specific  processes  identified  in  the 
survey  into  about  20  process  groups  for 
the  purpose  of  assessing  required 
controls  and  estimating  costs.  These 
process  groupings  were  based  on 
similarities  in  the  processes  and  levels 
and  types  of  exposures  resulting  fiom 
the  process.  Factors  used  to  group 
processes  include  the  chemicals 
generally  invovled  in  the  process,  type 
and  usual  configuration  of  the 
equipment,  usual  work  station  design, 
level  and  route  of  exposure,  industry 
group  where  the  process  exists  and 
worker  tasks  in  relation  to  the 
equipment  and  exposure  route.  The 
process  similarities  translated  into        > 
likenesses  in  required  controls  such  as 
type  of  ventilation  hood,  booth  or 
enclosure,  air  flow  rates,  duct 
configuration  and  type  and  size  of  filters 
or  scrubbers.  The  con^)liance  costs 
fi*amework  is  presented  in  Figure  VI-3. 
This  figure  presents  the  process  groups, 
the  industries  where  the  processes  were 
identified,  the  general  classification  of 
controls  specified  and  work  station  unit 
costs  for  the  required  controls  assigned. 
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HMCtSS  CROUP  Cl| 


rWUSTRY  GRflU?  (SICs)^ 


EEqOIIED  CONTKOL     iWUAL,  COST 
COHFmSATIOIt  (2X  .  KR.  UQBK  SX4I1QN 


Leather  Frocea&lB^  aa^or 

^ 

LK«k  ^lentilAClas 

$ 

2,M« 

Leather  Procesfilng.  ai— k 

31 

Ctafsral  ▼endleefott 

$ 

229 

EkKtEieai  fc  ElacexMiics 
MaaHfacciirv 

3S 

Local  Ventilation 

$ 

2.S2a 

Princing  Evoccss«».  Bfinmr 

»► 

M.   M, 

•d 

iMcmi  Iteatilarion 

$ 

t.34ft 

Printing  Processes,  owj^or 

27. 

39- 

Local  Ventilation 

$ 

j^sia 

Glasa  Procession  Belor 

^ 

Lecal  Tteatilaflea 

$ 

3.i8a 

32, 

36 

tutkamacm 

i 

M 

Resource  leee«cc]r  & 

». 

29.    ». 

49* 

Enclosure  & 

Local  Ventilation 

$  21.  SCO- 

Osrer  Treafent,   major 

34 

Eafila«axe  & 

Lk«I  Ventilafcien 

>  l^.OM 

Resoucce  Recovery  & 
Water  Xreataent^  alnoc 

2«. 

29,  4», 

59 

Local  Ventiladoa 

$  14.009 

Foundcy  Gfevafcloaoc.  ■*)«« 

331 

Lacask  \featilatieB. 

$ 

i.si2a 

t^imiry  •pexacloos,  minmt 

». 

3» 

iLoeai  ltatilatii4Mv 

$ 

t,t29 

Gr tnding^,   Wasting,   & 
Kecalworfcing,   iiajor 

53.    J6. 

39 

Local  Vimtilaeton' 

$ 

7^200 

KetalwocklB^  &  Veldirt^ 

• 

All  SICs 

Local  Ve«til*Cle« 

§ 

I. Ma 

Coke  Ovens 

* 

t9 

(?> 

Fnel«s«i«s ,    Local 
VentfBation  &  Atz 
PVirlflers 

$15«'.0W 

I  The  "major"  and  "minor"  designation  of  process  groups  refers  to  the  level  of 
the  exposure  change  «nd  consequemtly  the  extent  of  required  control  configuration 
costs  within  a  given  control  and  process  configuration.  For  example,  leather 
processing  is  the  general  process  group  and  processes  within  that  group 
are  classified  based  on  whethe~r^he  employee  exposure  control  requires  major  or  minor 
control  costs.  • 

2. The  specific  required  control  configuration  cost  was  estimated  including  all 
necessary  components,  such  as  ductwork,  fans,  hoods,  baghouses,  ^tc. 

3  Coke  ovens  in  SIC  33  are  not  included  as  they  are  covered  by  OSHA's  Coke  Oven  Standard 


FIGURE  VI.3   (Cont.) 
COMPUANCE  COST  FRAMEWORK  AND  WORK  STATION  UNIT  COSTS 


PROCESS  GROUP 


REQUIRED  CONTROL 
INDUSTRY  GROUP  (SICs)    CCWFIGURATION 


ANNyAL  COST 
PER  WORK  STATION 


Paper  Manufacturing,  major 

Paper  Manufacturing,  minor 
High  Temperature  Drying 
Layup 


Coating,  Spraying!  & 
Adhesive  Appllcetion 

Chemical  Handling  & 
Foronilation 

Material  Handling  & 
Inspection,  major 

Material  Handling  & 
Inspection,  minor 

Cleaning  &  General 
Solvent  Use,  major 

Cleaning  &  General 
Solvent  Use,  minor 

Waste  Collection  & 
Transport 

Painting,  Maintenance 

Welding,  Maintenance 

Zero  Cost  Processes: 
Laundering 
Embalming 
Permanents 
Anesthesia 


4  Use  of  respi.rators  is  considered  the  only  feasible  control  for  these 
processes  due  to  their  intermittent  performance  and  because  they  are 
generally  not  performed  at  a  fixed  site. 
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26,    30.    39 

All 

SICs 

All 

SICs 

3632.3715 

,3732 

3792 

,3995 

All 

SICs    •' 

All 

SICs 

All 

SICs 

All 

SICs 

All 

SICs 

All 

SICs 

A953, 

5093 

All 

SICs 

All 

SICs 

72 

72 

72 

80 

Ventilation  &  Air 
Purification  in 
Control  Rooms 

Local  Ventilation 

Local  Ventilation 

Local  Ventilation 

Local  Ventilation 

Local  Ventilation 

Local  Ventilation  & 
Partial  Enclosure 

General  Ventilation 

Local  Ventilation 

Local  Ventilation 

Respirators  (4) 

Respirators  (4) 
Respirators  (4) 


$520 

$520 
$520 


$  2.900 

$  180 
$  4.740 
$  16,550 

$  3,070 

$  1,760 

$  1.120 

$  560 

$  1 , 500 

$  710 

per  worker 

per  worker 
per  worker 
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The  development  of  unit  costs  for 
each  control  configuration  required  the 
development  of  "model"  control  designs. 
Model  configurations  were  selected  to 
provide  exposure  control  at  "typical" 
process/work  stations  with  the  specified 
process  group.  This  costing  approach 
("model"  configurations  for  "typical" 
woiic  stations)  required  the 
differentiation  of  some  process 
groupings  as  major  or  minor.  The  major/ 
minor  differentiation  addresses  the 
expected  level  of  control  required. 

The  control  designs  were  developed 
by  engineers  based  on  their  experience 
in  industry  and  extensive  secondary 
research  on  operations  and  exposure 
situations  in  each  industry  sector.  This 
research  included  an  examination  of 
industry  and  industrial  hygiene  journals, 
engineering  process  reports,  and  texts. 
Included  in  Oie  detailed  cost 
calculations  for  the  control  - 
configurations  were  costs  for  enclosiire 
construction,  baffles,  fans,  ductwork, 
filters,  scrubbers,  baghouses.  and  all 
other  equipment  required  for  exposure 
control.  All  of  the  costs  were  developed 
on  a  per  work  station  basis  so  that  an 
average  size  did  not  need  to  be 
estimated  for  the  process.  Investment 
costs  were  assigned  to  each  control 
design  on  the  basis  of  engineering 
handbooks  and  supplier  catalogs. 
Investment  costs  were  annualized  over 


the  projected  life  of  equipment  (10 
years)  using  a  10  percent  cost  of  capital 
and  adding  annual  operating  and 
maintenance  costs  estimated  at  10 
percent  of  the  capital  cost.  Respirator 
costs  for  use  by  maintenance  workers 
for  intermittent  activities  were 
considered  annual  costs  and  include  the 
respirator  purchase  as  well  as  an 
estimated  year's  work  of  cartridges  and 
canisters. 

Process  control  costs  were  summed 
per  establishment  and  any  maintenance 
worker  respirator  requirements  cost 
included.  A  total  annualized  capital  cost 
and  annual  operating  cost  was 
developed  for  each  establishment  Costs 
for  the  survey  establishment  were  then' 
weighted  (by  SIC  and  size)  to  represent 
compliance  costs  for  the  universe  of 
affected  plants. 

Projected  Impact  by  Industry  Sector 

Following  the  methodology  described 
in  the  preceding  section  of  this  chapter, 
annual  compliance  costs  vyere  estimated 
by  industry  sector.  The  costs  presented 
are  based  on  the  data  collected  from  the 
over  5,300  survey  respondents.  (For 
industries  not  included  in  the  survey, 
expert  judgment  and  secondary  sources 
were  used  for  estimating  costs.)  A  small 
percentage  of  respondents  (16S8  than  5 
percent)  actually  provided  monitoring 
data  during  the  survey.  However,  based 


on  survey  data  it  was  determined  that 
about  86.1  percent  of  all  establishments 
in  the  surveyed  industries  have  no 
exposures  in  excess  of  the  proposed 
standard  and  will  not  incur  any  costs  to 
comply  with  the  proposed  standard. 
Only  11.1  percent  of  all  establishments 
in  the  surveyed  industries  will  incur 
costs  to  provide  engineering  controls  for 
processes  within  the  plant.  However, 
over  20  percent  of  the  firms  which 
reported  using  the  chemicals  being 
regulated,  will  incur  some  engineering 
control  costs.  About  2.8  percent  of  the 
establishments  in  the  surveyed 
industries  will  be  required  to  provide 
personal  protective  equipment  only  for 
maintenance  workers  whose  - 
intermittent  operations  cannot  be 
controlled  with  engineering  controls. 

Table  VI-I  presents  the  total 
annualized  capital  and  annual  operating 
cost  for  compliance  with  the  proposed 
standard  by  industry.  As  shown,  annual 
compliance  costs  are  estimated  to  total 
$927.8  million.  These  costs  represent  an 
estimate  of  compliance  costs  for  large 
and  small  plants  in  the  universe  of 
establishments  to  be  affected  by  the 
proposed  standard.  Industries  with  some 
anticipated  cost  impact  are  identified 
below  in  order  of  the  total  annual 
compliance  costs  estimated. 
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lABLE  VI-1 
ANNUM.  aratATINB  MD  MMUtll»  CtftUL  COST  Of  COMPiMNCf  ST  INOMSTKIAL  ICaM  (»> 


SIC  <b)  SIC  DESnmitM 

LARGE  PLANTS 

SMALL  PLANTS 

ANNUAL  COST 

20 

FOOD  PtOD.  (C) 

S21. 704.100 

811,789.000 

833.493,100 

21 

S19,700 

SO 

819.700 

22 

TEXT.  NIU.  (C) 

S23,308.400 

86,170,000 

829.478,400 

23 

APf»MEi  peas.  <c> 

S23,604,300 

88,139,900 

S31.7U.200 

2« 

LUMBEK  lUOOS 

S20.534.800 

8175,551,300   • 

8198,086,100 

2S 

fUlHITURE 

S7,915,300 

86,805,308 

8H,72e,60e 

26 

MfEl  NQO. 

S30.966.900 

8290.800 

831.257,700 

27 

PRINT tNG  t  PUS. 

S15.263.300 

860.425,000 

875.688.300 

28 

CMEMICAL  PtflD. 

S31. 745.500 

88.412.100 

840,157.600 

2» 

PETRO.  REflSlNfi 

86.800,700 

'  8414.680 

87.215,300 

M 

MMSE*  A  PiASTICS 

853,256.200 

822.225,908 

875.482,100 

31 

LCATNEt  PMO. 

81,464.400 

si.its.ieo  (c) 

«2,S79,50e 

32 

STONE  I  CLAY 

815,079.300 

87.463.300 

822.542,600 

33 

PAIN.  METAL 

S34.721.200 

85.612,400 

840.333.600 

34 

FAS.  METALS 

S50.927.100 

85.010.500 

855,937.600 

35 

MACHINEirr 

843.966,300 

813.754.100 

857.740.400 

36 

ELEC.  MACN. 

824.210.900 

87.578,500 

831.781.400 

.37 

T8AHS.  EOUIP. 

820.884.600 

826,2U,580  (c> 

847.899,100 

38 

INSTRUMENTS 

810,257,300 

83.207.480 

813.464.700 

39 

MISC.  MANUF. 

813.861.200 

84.334.300 

818.195.508 

40 

ft  .ft.  Tmis« 

8532,200 

80 

8532.200 

45 

AIR  TRANS. 

81.828,900 

80 

81.828.900 

47 

TRANS.  SERV. 

81,853.100 

80 

S1.8S3.100 

49 

ELEC.  GAS.  SAN. 

819.373.900 

83,314,500 

822.688.400 

SO 

UNOLESALE  TRADE 

81.416.300 

82,638,300 

84,054,600 

51 

IMOLESAU.  NOH-OUR 

83,094.200 

85.764.000 

88.858.208 

55 

AUTO  OEAUM  (c) 

89.862.500 

82,092.200 

811.954.700 

72 

POSONAL  SRV.  (C) 

S15.6U,500 

815,639.300 

831,287.800 

73 

SUSINESS  SRV.  (C> 

83.701.700 

85.252,100 

88.953.800 

75 

AUTO  REPAIR  (C) 

8466.800 

81,044,100 

81,510,900 

76 

MISC.  REPAIR  SRV. 

8669.500 

U,  179,000 

84.848.500 

80 

HEALTM  SERV.  Cc> 

82.413,000 

82,026,480 

84,439.400 

TOTAt 

8511.372.100 

S416,455.900 

8927,828,000 

Source:    U.S.  Hpfttnt  of  Labor.  Occupotiooal  Sofoty  ant  Mcoltk  AAinistrotion. 
Office  of  Regulatory  Analysis. 

(a)  Coats  MOT*  calculatad  by  annual iiing  the  capital  cost  over  the  projected  life  of 
tbe  equipaant  (10  years)  usif«  a  10  percent  coat  of  capftal  and  adding  an  annual 
operatint  «««  aaintcnancc  coat  esttaated  at  V)  percent  of  the  capital  cost. 

0>>  Industry  sectors  not  identified  in  this  table  include  imtetries  with  no  Mjor 

cost  iMfiact  enpecied.  the  construction  industry.  MKicii  will  be  the  8«Ajeet  of  a  separate 
regulatory  wialytia.  and  induatr«e»  auch  as  aininf.  over  Mhich  OSRA  has  no  juriadictipn. 

<c>  Costs  in  these  sactora  nere  baa«l  on  expert  judgaMot  and  aecondary  data  collection. 

Survey  data  for  SIC*  55.  72.  73,  75  and  80  itaa  inawfficient  to  eatiawte  coapliance  coaia. 


JMI 


MLLSM  cooe  «61»4S-e 


asM 


tta^atm  /  Vol  53.  No.  M^  f  "RiMday.  funt  7,  li0>  -/^J^opoM^ilUaieB 


Fwhrat^^fgirter  /  Vol.  53.  No.  109  /  Tuesday,  fune  7.  1968  /  Ptoposed  Rules  21375 


Manufacturing 

Lumber  and  Wood  Products  (SIC  24). 
The  annual  costs  of  compliance  in  the 
lumber  aiid  wood  products  industry  are 
estimated  to  total  $196.1  million.  Hie 
compliance  costs  lot  this  sector  are 
heavily  weighted  by  the  cost  of  controls 
required  to  lower  exposures  to  the 
proposed  limits  for  wood  dust  The 
survey  indicated  that  sanding  and  other 
"dusty"  processes  would  require 
controls  to  lower  wood  dust  exposure. 
The  large  number  of  establishments  that 
must  engineer  ventilation  systems  for 
wood  dvot  control  account  for  the 
substantia]  proportion  of  compliance 
costo  to  be  incurred  by  small 
estabbshmenta  in  this  sectcn*. 

In  addition  to  wood  dust,  controls  for 
exposure  to  solvents  and  other 
chemicals  in  coating  processes  and 
exposures  to  wood  preserving  chemicals 
are  estimated  to  result  in  compliance 
costs  in  ac  24.  Overall,  about  a  fmirth 
of  all  establishments  is  SIC  24  are 
estimated  to  incur  Compliance  costs. 

Printing  and  Allied  Industries  (SIC 
27).  CorapUance  costs  in  die  printing 
industry  sectors  (an  estimated  $75.7 
million}  would  result  firom  ventilation 
requirements  to  ctmtrol  exposures  to 
cleaning  solvents  and  ink  spray 
gen«rat^  within  the  printing  {wocess.  A 
very  lai^  number  of  small 
estafalifthments  are  involved  in  printing 
and  over  4J00  of  them  would  be 
afCected  by  the  proposed  standards.  The 
survey  indicated  that  a  large  number  (^ 
smalLestabHshments  currently  lack 
exposure  controls  and  provision  of  these 
controls  account  for  the  high  control 
costs  in  this  sector. 

Rubber  and  Miscellaneous  Plastics 
Products  (SIC  30).  Annual  costs  of 
compliance  in  this  industry  sector  are 
estimated  to  total  about  $75.5  million. 
Controls  were  required  for  processes 
such  as  molding,  and  vulcanizing. 
Worker  exposure  to  chemical  vapors    ' 
require  the  addition  of  local  vei^ation 
to  many  processes.  The  miscellaneous 
plastic  products  industry  (SIC  3079) 
accounts  for  over  20  percent  of  the 
amuwl  costs  in  this  sector.  The  costs  in 
SIC  3079  result  from  the  high  inoportion 
of  small  plants  in  this  sector  which  will 
incur  costs  of  ctnapliance.  Controls  are 
required  in  SIC  3079  for  many  crushing 
and  finding  operations  used  to  prepare 
plastic  material  for  hot  processes. 

Machinery  Except  Electrical  (SIC  35) 
and  Electrical  Machinery  (SIC  36).  The 
machinery  manufacturing  sectors 
together  are  estimated  to  incur  total 
annual  compliance  costs  of  $89.5  million. 
Machinery  except  electrical  accounts  for 
$57.7  million  of  this  total.  The  electrical 
machinery  sector  is  estimated  to  require 


$31i8  million  in  annual  compliance  costs. 
Ccmtrols  in  these  sectors'would  be 
required  for  exposioea  to  metals, 
solvents  and  nuisance  dusts. 

Fabricated  Metal  Products 
Manufacturing  (SIC  34).  Plating  and 
coating  establishments  [SIC  347)  and 
miscellaneous  fabricated  products  (SIC 
349)  would  account  for  a  ma}or  portion . 
of  the  $55.9  million  annual  costs  in  SIC 
34.  Worker  exposures  in  this  industry 
sector  result  from  chemieals  used  in 
plating  processes,  st^vents-ond  coatings, 
metals  and  dusts.  The  survey  indicated 
that  ventilation  systems  are  not  now 
present  at  many  of  the  processes  with 
chemicfd  exposure. 

Transportation  Equipment 
Manufacturing  (SIC  37).  Annuwl  costs  of 
compliance  fw  SIC  37  are  estimated  at 
$47.1  million.  Costs  in  the  truck  and  car 
body  and  motor  vehicle  parts  sectors 
(SICs  3ni.  3713,  3714)  would  account 
for  a  large  percentage  of  the  costs  in  SIC 
37.  Controls  may  be  needed  in  order  to 
control  eTqwsures  to  heavy  metab, 
solvents,  weldii^  fflmies  and  a  large 
variety  of  other  chemicals  at  large  scale 
hot  processes.  Additionally,  costs  in 
small  plants  in  this  sector  will  include 
compliance  activities  to  control 
exposures  to  styrene  and  other 
chemicals  in  small  boat  construction,  as 
well  88  trailer  and  recreational  vehicle 
insulation. 

Primary  Metal  Manufacturing  (SIC 
33).  The  annual  costs  of  oon^Bance  in 
primary  metal  inahofacturing  ate 
estimated  to  totel'$4(]i.3  milliop.  This 
estimate  derived  from  the  Airvey  may 
somewhat  undercount  the  compBente 
costs  required  in  tiiis  sector.  The  cost 
algorithm  assigned  costs  where 
prescribed  controls  were  not  in  place. 
While  many  establishments  in  SIC  33 
had  controls  in  place,  it  is  possible  that 
the  controls  were  not  all  operationally 
sufficient  to  control  missions  to  the 
levels  of  the  proposed  standard. 

The  compliance  costs  for  this  sector 
are  heavily  weighted  by  the  cost  of 
controls  required  in  large  establishments 
in  this  segment  Bkst  furnace 
establislments,  and  primary  foundries 
omtain  large  numbers  of  hot  processes 
which  require  oontrols.  Contrd  (rf^    - 
emissions  froorhet  metal  processes  to 
tfie  levels  kidicatedin  the  proposed 
standard  will  reqtnra  large  increases  in 
the  amount  of  air  being  moved  through 
the  ventilation  systeme.  Additionally, 
costs  will  be  required  to  enlarge  the 
capacity  of  scrubbers  and  baj^use 
operations. 

Chemicals  and  Allied  Products  (SIC 
28).  Annual  compliance  costs  in  SIC  28 
are  estimated  to  total  $40.2  million.  Over 
25  percent  of  the  costs  in  SIC  28  are 
estimated  to  occur  in  paints  and  allied 


products  manufacturing  (SIC  2861).  The 
survey  indicated  that  a  laige  imiportion 
of  plants  will  require  additioiud  controls 
tot  the  number  and  type  of  substances 
used  injMiiit  and  paint  product 
manufacturing.  There  are  many 
chemicals  in  this  industry  segment 
wMcfa  tveseat  exposure  problems  in  a 
'  variety  «rf  wet  and  dry  processes, 
{ndoiUng  reaction,  squfation,  crushing, 
mixing,  drying  and  bagging. 

Industry  group  SIC  282,  Plastics 
_  Materials,  Synthetic  Resins,  ^thetic 
'  Rnbberelso  account* for  a  maior 
portioB  (about  22  percent^  of  compliance 
costs  In  thisiector.  Complimice  costs 
are  related  to  ventilation  and  other 
requirements  to  control  carbon  disulfide 
and  other  eraiseiOBS  in  themamifacture 
of  plastics  materials  and  synthetic 
rubber. 

Food  and  Kindred  Products  (SIC  20). 
Cests  are  projected  for  a  large  number 
of  establishments  in  this  sector.  The 
prepared  feeds  and  feed  ingredients,  not 
elsewhere  classified  (SIC  2048)  are 
estimated  to  account  for  a  large 
percentage  of  the  $33.S  million  annual 
costs  in  SIC  20.  Controls  may  be    ■ 
necessary  for  dust  exposures  and 
chemical  fomigants. 

Paper  and  Allied  Products  (SIC  26). 
Annual  costs  in  the  paper  and  allied 
products  industry  are  estimated  to  be 
$S1.3'milIion.  Much  of  the  estimated 
co^ts  in  SG  28  wUi  be  aaeodated  «vitii 
the  cost  dp  eoatn^  in  kngeiwlp  mill 
and  associated  operations.  Pulpraills 
are^MtatedsepaMt^  (dioae  Usted  in 
SIC  2611)  or  as  part  (rf  paper  or 
papetboard  mills  (SIC  2621  and  SIC  2631 
req>ectively).  The  cost  of  compliance  in 
thMe  operations  would  result  from 
controlling  the  large  quantities  of 
chemicals  used  in  breaking  down  the 
pulp  to  form  cellulose  and  the  reactions 
(hat  occur  in  the  digesting  process.  The 
digesting  and  bleaching  operations 
required  further  ventilation  or  enclosure. 

Apparel  and  Other  Finished  Products 
(SIC  23)  and  Textile  Mill  Products  (SIC 
22).  -These  sectors  have  a  large  number 
of  estabbslunents  which  may  incur 
comfriiance  ceste.  The  apparel  industry 
ft  estimated  to  faoeur  about  $31.7  s^ion 
in  annual  compliance  costs.  Many  of  tiie 
affected  establishments  in  SIC  23  may 
require  coDtrok  for  deaning  solvents 
such  as  perchloroethylene  as  well  as 
nuisance  dusts.  The  $24^  million  arwual 
costs  in  the  textile  industry  are 
estimated  to  result  frt>m  control  of 
exposures  to  dusts,  solvents,  dyes  and 
other  substances. 

Stone.  Clayi  Class  and  Concrete 
Product  Manufacturing  (SIC  32).  The 
stone,  clay,  glass  and  concrete  product 
industry  is  estimated  to  incur 


compliance  costs  of  about  $22.5  million. 
A  major  part  of  die  annual  oosts  in  this 
industry  segment  may  occur  In  the 
concrete,  gypsum  and  plaster  products 
(SIC  327}  industries.  Aocording  to  fte 
survey.-controls  in  this  sectof  are ' 
prinuitily  expected  to  control  nuisance 
particulates  generated  duriiig  large  scale 
crushing,  grinding  end  steing  operations. 

Miscellaneous' Maiaufacturing  (SIC 
39).  This  industry  accounts  for  a  wide 
range  of  products,  processes  and  ' 
chemical  acposurea.  About  half  of  the 
establishments  that  would  incur  the 
$18.2  million  annual  cost  in  the  industry 
are  believed  to  be  inchided  in  SIC  3999, 
miscellaneous  manufacturing  not 
elsewhere  classified. 

Furniture  and  Fixtures  (SIC  25). 
Armual  tiosts  of  compliance  in  the 
furniture  and  fixtures  industries  are 
estimated  to  total  $14.7  million.  Costs  to 
control  wood  dust  exposures  during 
sanding,  cutting  and  other  dusting   . 
processed  are  l^be  major  components  of 
t:6mpliance  costs  in  dds  sector. 
Establishments  would  also  mcur  costs 
for  control  of  coatings  and  solvents.  T^e 
siirvey  indicated  that  the  furniture 
sectors  which  include  metal  woridiig 
(SICs  2514,  2515, 2522, 2S42, 2501  and 
2599)  wpuld  also  reqidre  contols  for 
welcfing  ftimes  and  various  ihetal 
particulates  resulting  from  grinding  and 
other  processes. 

Instruments  Maftufdcluring  (SIC  38) 
Annual  control  costs  in  SIC  38  are 
estimated  to  total  $13.5  million. 
Exposures  in  this  sector  are  to  a  large 
number  of  chemicals  used  within 
instruments  and  to  dust  metals  and 
solvents. 

Petroleum  Refining  and  Related 
Products  (SIC  29).  Petroleum  refihing 
may  account  for:  a  lar|e  percentage  of 
the  $7.2  million  annual  posts  in  SIC  29, 
even  though  a  relatively  limited  number 
of  establishments  in  the  petroleum 
refining  industry  would  require 
additiorul  controls.  This  irnlustry  has 
extensive  control  technology  in  place  as 
well  as  many  closed  processes  with  few 
exposed  workers. 


Other  Manufacturing.  The  lowest 
costs  of  compliance  in  the 
manufacturing  sectors  are  expected  to 
occur  in  SIC  21,  Tobacco  Manufacturers, 
($a02  milUdn)  andSIC  31,  Leather  and 
Leather  ftoducts  ($2.6miIIion).  It  is 
estimated  that  very  few  plants  will  incur 
costs  in  the  tobacco  manufacturing 
industry.  In  the  leather  and  leather 
products  kldustiy  sectof,  most  of  the 
affected  establishments  produce 
manufactured  leather  goods. 

Transportation,  Communication. 
UtiUties 

The  trensportattofl  and  utilities 
sectors  (SICs  4a  45. 47.  and  49)  indude  a 
large  number  of  establishments. 
However,  operations  at  Railroad  (SIC 
40),  and  Air  Transport  establishments 
(SIC  45)  are  subject  to  regulaticm  by 
other  Federal  agendes  in  addition  to 
OSHA  Consequently,  the  number  of 
establishments  whidi  would  incur  costs 
to  comply  with  the  proposed  standard  . 
afe  limited.  For  raifroads,  OSHA't 
standards  normally  apply  to  off-track 
operations. . 

Electric,  Gas  and  Sanitary  Service 
Utilities  (SIC49).  Annual  cost  in  the 
utilities  sectors  are  estimated  to  total 
$22.7  million.  Costs  vrould  result  from 
installation  and  improvement  of  controls 
necessary  for  activities  such  as  boiler/ 
furnace  feed  prep«uation  in  electric 
services,  odorant  addition  by  natural 
gas  companies,  and  water  treatment  and 
purification  of  water  supplies. 

Transportation  Services  Sector  (SIC 
47).  The  $1.8  million  annual  costs  in  the 
SIC  47  may  primarily  be  incurred  in  SIC 
4789,  transportation  services  not 
elsewhere  classified.  This  sector 
includes  establishments  which  provide 
incidental  servfoes  such  as  cleaning 
railroad  ballast  and  other  rail  car  .., , 
mahitenance. 

Wholesaleand  Retai)  Tradis 

Costs  in  the  whdesale  trade  sectors 
(SICs  50, 51),  are  estiinated  to  total 
about  $12.9  million  aimually.  A  large 
percentage  of  the  total  number  of 
establishments  which  would  incur  costs 


to  comply  with  the  proposed  rule  are  in 
SIC  5093,  scrap  and  waste  materials, 
wholesale. 

The  only  retail  trade  sector  expected 
to  incur  compliance  costs,  Auto  Dealers 
(SIC  55>is  estimated  to  incur  $12.0 
million  aimually.  These  costs  result  from 
the  potentially  large  number  of  motor 
vdiide  dealers  (SIC  5511)  which  may 
incur  compliance  costs  to  control 
exposures  to  paints,  coatings  and 
solvents  during  vehicle  spray  and 
coating  operations.  The  Costs  result  from 
the  installation  of  paint  spray  booths. 

Services 

The  SMvices  sectors,  SICs  72. 73, 75. 
76  and  80  are  estimated  to  total  about 
$51.0  in  eimual  compliance  costs.  The  ■ 
major  costs  (61.3  percent)  in  these 
sectors  would  result  from  potential 
omipliance  activities  in  SIC  721, 
laundry,  cleaning  and  garment  services. 
Establislunaits  in  SIC  721  would  incur 
armual  operating  ai\d  aimualized  capital 
costs  to  control  exposures  for  dry 
deaning  operations. 

Additional  costs  in  the  service  sectors 
may  result  from  control  of-solvent 
chemicals  in  SIC  734,  building  services, 
control  of  welding  fumes  at  welding 
repa^  operations  (SIC  7692),  control  of 
solvent  and  photographic  chemicals  in 
mailing,  reproductioa  conunerdal  art 
and  photography  and  stenographic 
services  (SIC  733),  and  local  ventilation 
for  eKpoiWB  coqtrol  in  SIC  6071, 
medical  laboratories. 

Per  Plant  Average  Costs  . 

Table  VI-2  presents  the  estimated 
average  per  plant  armual  cost  of 
compliance  by  industry  sector.  Costs 
shown  in  this  Table  are  calculated  only 
for  those  establishments  in  a  sector 
which  would  incur  costs.  Average  per    . 
plant  armual  operating  and  annualized 
capital  costs  for  all  affected 
establishments  across  industry  sectors 
is  estiinated  at  $0,200.  The  per  plant  cost 
for  large  plants  is  $14,400  and  for  small 
plants  with  fewer  than  20  employees, 
$6,300. 
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Hie  highest  costs  on  an  average  per 
plant  basis  are  expected  to  occur  in  SIC 
Z4.  Average  per  plant  costs  in  SIC  24 
may  total  $52,800  in  annual  operating 
and  annualized  capital  oosts-This  per 
plant  cost  is  heavily  weighted-by  the 
above  average  costs  which  may  be 
incurred  by  small  establishments  to 
control  woriier  exposure  to  wood  dust 
Per  plant  costs  in  SIC  24  are 
substantially  higher  than  those  in  the 
next  highest  industry.  SIC  30.  Rubber 
and  Plastics.  The  $17.aoo  per  plant  costs 
in  this  industry  result  from  alrave 
average  compliance  costs  estimated  for 
exposure  control  in  molding  and 
vulcanising  in  large  plants  and  crushing 
and  grinding  operations  in  small  plants. 

'  Although  small  establishments, 
account  for  about  65.0  percent  of  the 
101,200  affected  establishments, 
compliance  costs  for  small 
establishments  are  expected  to  account 
for  roughly  44.9  percent  of  total  industry 
compliance  costs. 

Refertnoes 

1.  Dun  and  Bradstreet  Inc..  1965  Count  «f 
Establishments,  (Database) 


Vn.  EcoDomic  Impact.  Regulatoty 
Flexibility  Analy^  and  Environmental 
Impact  Assessment 

Economic  Impact 

The  economic  impacts  discussed  in 
this  chapter  have  been  estimated 
following  an  analysis  of  data  collected 
through  a  nationwide  sample  survey  of 
over  5,300  affected  establishments.  Two 
alternative  polar  assiunptions  were  used 
in  this  analysis. 

•  Perfectly  EJastic  Demand  or  Zero 
Cosf-PasfftA/Dt^:  All  compliance  costs 
ai«  airbed  by  the  firm  in  the  form  of 
reduced  profits.  This  assumption  is  the 
"worst  Case"  scenario,  where  thft  ^ 

.  maximum  reduction  in  profits  to  the  firm 
(and  indust^)  results. 

•  Perfectly  Inelastic  Demand  or  Total 
Cost'Passthrough:  All  compliance  costs 
are  passed  on  to  the  consumer-sector  in 
the  form  of  higher  prices.  From  the 
perspective  of  the  firm,  this  is  the  "best 
case"  scenario.  The  resulting  price 
increase  would  be  the  maximum 
theoretically  possible. 

Two  points  should  be  noted.  First,  for 
the  majority  of  industry  sectors,  neither 
assimsed  market  structure  would  be 
accurate.  In  practice,  the  impacts  wrill 
almost  always  produce  a  price  increase 
smaller,  than  the  inelastic  demand 
projection  and  a  reduction  in  profits  ' 
smaller  than  that  predicted  under 


perfectly  elastic  demand  conditions. 
Second,  increased  firm  productivity 
would  mitigate  any  adverse  economir 
effects  of  the  proposed  standard. 
Productivity  effects  would  be  related  to 
^  reduced  worker  illness,  absence  and 
*  turnover.  In  addition,  knowledge  of 
improved  workplace  health  conditions 
could  result  in  higher  workforce  morale 
and  productivity .  The  firm  would  enjov 
lower  employee  training  costs  (due  to 
the  reduced  turnover  rate)  and  lower 
medical  benefit  and  woricer 
compensation  claims.  Overall 
productivity  increases  would  be  realized 
by  firms  that  use  a  relatively  fixed- 
factor  production  process  (i.e.,  low 
elasticities  of  Substitution  between  labor 
and  other  factors  of  production).  It  is 
difficult  to  estimate  the  magnitude  of 
these  productivity  and  cost  reducing 
effects.  Any  estimated  economic  costs  of 
compliance  would  have  to  be  adjusted 
downward  to  reflect  these  effects.  Since 
data  were  not  available  to  make  any 
offset  estimates,  the  economic  effects  of 
the  proposal  identified  in  this  chapter, 
are  overstated. 

For  this  analysis,  OSHA  used  a 
percentage  reduction  in  profits  approach 
to  obtaiirestimates  of  the  short-run 
economic  impacts  under  the  assumption 
of  perfect  demand  elasticity.  These 
estimates  were  obtained  by  using  the 
following  fonnula: 


PNcentage  Reduction  ■■ 


New  Profits— Old  ProBta 

.    _   ■  ■  ■       ■  ■■         '    W\ 

Old  Profits. 


where  New  Profits = Old  Profits— Compliance 

Costs,  and 
Old  Profito=(Retum  on  Sales)'(Total  Sales). 

These  calculations  were  performed  at 
the  two-digit  KC  level  for  firms  in  large 
and  small  size^lass  stratifications 
(above  and  below  20  employees).  The 
data  used  to  obtain  these  estimates  was 
based  on  Dun  and  Bradstreet  company 
files  [1:2]. 

The  potential  impact  on  prices  was 
used  to  estimate  the  market 
consequences  under  the  second 
assumption  of  inelastic  demand.  This 
price  increase  was  estimated  for  each 
industry  at  the  foio^digit  SIC  level  Total 
sales  values  for  1985  were  used,  the  year 
for  which  the  compliance  costs  were 
estimated.  (Total  sales  represent  the 
totality  of  production  that  leaves  the 
establishment  whether  it  is  sold  to 
customers  oc  sent  to  a  parent  cranpany 
in  a  captive  transaction.  For  industries 


in  the  service  and  trade  sectors,  total- 
sales  data  were  used.  The  rate  of  rehmi 
percentage  for  eadrindustiy  sector 
corrected  and  transformed  gross  sales 
data  into  more  accurate  and  relevant  ■ 
industry  profit  estimates.)  v. 

For  a  given  firm-size  classTlfae..^ 
potential  price  increase  was  efftindted 
by  dividing  the  totial  estimated 
compliance  costs  for  a  firm  by  the  sales 
of  that  firm.  These  estimated  price 
effects  were  then  compared  to  recent 
industry  price  series.  The  intent  of  this 
comparison  was  to  evaluate  the.  impact 
of  the  compliance  cost-generated  price 
inovase  in  li^t  of  recent-industry  price 
increase  experience. 

In  this  scenario,  the  potential  for 
international  trade  implications  of  the 
proposed  standard  was  explored.  It  is 
anticipated  that  any  international  trade 
effects  wiU  not  be  significant  given  the 
small  value  of  domestically  produced 


goods  and  services  which  are  exported 
(about  seven  percent  of  GDP).  Also,  in 
recent  months,  the  U.S.  doUar  has 
experienced  a  sharp  decline  in  value 
relative  to  the  yen  and  European 
currencies.  Between  February  1985  and 
December  1987,  the  trade-weighted 
value  of  the  U.S.  dollar  fell  46  percent 
[3].  This  depreciation  overwhelms  any 
potential  adverse  international 
economic  effect  of  the  standard. 
In  Table  VQ-l  and  VU-2.  the 
estimated  domestic  economic  impacts  - 
are  reported  for  the  two  polar 
methodologies.  To  derive  the  percentage 
diange  in  profits  and  the  costs  as  a 
percent  of  Bales,  industry  sales  and  rate 
of  retiim  (Rjo.R.)  on  sales  data  were 
obtained  fiom  EKm  and  Bradstreet  The 
total  sales  data  are  best  estimates  for 
industry  sectors  potentially  impacted  by 
the  proposed  rulemaking. 
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-UMLE  VU-1 

• 

. 

EOQUCRIC  effects:  tv^Mea  mantfnMoa  scenario^ 

Arawal  Cocts^ 

Tot«l  SalM^ 

R.o.R.  an 

Pr«-RC9 

■POSt-RM 

Ppofits  <S  m) 
7,966.29 

%  Change 

SIC 

Industxy 

(tallllons) 

(inilluMts) 

Sales  {\y* 

Pcefits  (1(M 

in  Profits 

20 

fOOO  PW30. 

33.49 

353,780.38 

1.9 

8,008.04 

-  0.2715 

U 

TOBKOO 

0.02 

74,030.13 

5.3 

3*923.60 

3,923.59 

-flj]fi03 

22 

Tear,  mt 

29.48 

««,735.22 

2.7 

1,765.42 

1.747.59 

-  kMM 

23 

AHMEL  nOO. 

31.74 

74,474.65 

2.1 

l,ffl3.22 

1,793.56 

-  iw0«45 

24 

uMa«  wa> 

m.o9 

S7,99«.4t 

3,9 

1,974.51 

i,ai4.2i 

-  8.U88 

25 

14.72 

37,64ft.27 

3.5 

1,411.02 

1,400.96 

-  0.7129 

2« 

vjtfainDB. 

31.26 

l«3«f9«.14 

2,7 

3,778.20 

3,761.24 

-  0.4489 

27 

RUIiniC  6  PUB. 

75.69 

134,830.21 

4.a 

6.471.85 

6,412.25 

-  0.92W 

28 

rVBflCAL  PRHD. 

4t.l6 

272«7S9.;67 

3.7 

il. 738.80 

11,714.76 
4,960.84 

-0.2046 

-o.«eo8 

29 

7.22 

196.400.52 

2.7 

4,964.85 

X 

RDBBES  «  BLASncS 

75.48 

86,538.58 

4.3 

3,423.75 

3,SH.10 

-  1.3916 

31 

tZKIHUt  S90D. 

2.58 

15.449.56 

2.6 

401.69 

399.95 

-  0.4328 

32 

snaa  «  oay 

22.54 

46,094.04 

4.1 

1,954.99 

1,940.73 

-  0.7300 

33 

mnffT  fesHS 

•0.33 

112,564.26 

3.3 

3,714.62 

3,691.27 

-0.fi286 

94 

rtm.  mats 

55.94 

150,146.41 

4.0 

6,005.86 

5,»74.W 

-6.5286 

35 

MMoamfT' 

57.74 

345a44.89 

5.1 

17,602.39 

17,566.99 

-  0.2019 

li 

aa:.  mms. 

n.78 

245,982.70 

5.0 

12.299.14 

12,279.63 

-  6.1986 

37 

mNS.  BQRP. 

47.10 

3i5,427.20 

3.9 

14,520.25 

14He<.C» 

-  e.23U 

M 

xtfflaMis 

11.46 

83,359.57 

4.9 

3,373.26 

3,365.00 

-  0.2450 

39 

MISC.  MMSr. 

11.20 

41,870.30 

4.4 

1,788.56 

1,777.39 

-  0.6245 

40 

R.R.  TWMS. 

.53 

43.869^4 

i0.« 

3,969.62 

3,969.34 

-  0.6622 

4S 

AIBIBMB. 

:  1.83 

lil9,SJa.M 

J.it 

3,251.40 

3,250.41 

-  0.0304 

42 

IMMS.  SERVICES 

1.85 

12,254.96 

2.7 

562.18 

561.18 

-  6.1719 

49 

eLfiC.OS  k  SA*L 

22.69 

300.254.83 

7.0 

21,017.84 

21,004.86 

-  8.8655 

sa 

WOteSALB  TBAOe^ 

4,05 

13^53.52 

2.0 

277.07 

273.67 

-  1.2285 

51 

HiGUSALE,  HQN-OUR 

a.86 

113.848.20 

1.5 

1,726.26 

1,721.48 

-  0.2771 

55 

WroOCALfRS 

11.95 

341,574.50 

1.9 

6»489.92 

6,482.81 

-  0.1095 

12 

FOtSONM.  SOW. 

31.29 

24,270.74 

7.3 

1.771.76 

1,750.02 

-  1.2272 

73 

BUSINESS  sonr. 

i  «.95 

22,165.94 

«.« 

1,462.9? 

1,455.45 

-  0.5126 

/5 

AinO  REPAIR 

1.51 

45,750.92 

5.1 

2,492.19 

2,491.05 

-  0.0457 

;6 

NISC.  REPAIR  SERV. 

4.8S 

2r««5.S2 

5.5 

146.60 

142.69 

-  2.6696 

80 

HEALTH  SERVICES 

4.44 

170,234.25 

4.5 

7 ,#87 .72 

7,804.54 

-  0.0406 

Source: 


Mates: 


U.S.  Oepartaent  of  Lator,  Occupational  Safety  and  Health  Administration,  Office  of  Regulatory 
Analysis. 

1.  Ul  vabiM  ia  1965  dollars. 

2.  Aspmducad  fam  XaUe  Vl-1. 

3.  Dun  and  Bcadsueat.  aun's  HacMtiog  idsntifMcs  itmi  aac^iase. 

4.  Race  of  Return  oa  Sales,  Oud  and  nntsrrasr,  Zaduatry  Noc^  Database. 

5.  Consists  of  SIC  5093  (scrap  aad  waste  laaterialsj  ooly. 

mmn-90-c 


Tabce  VII-2.— Economic  Effects:  Total-O06t  Passthrough 


Sfw 


20 
21 
22 

23 

24 
25 

26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 
45 
47 
49 
50 
51 
55 
72 
73 
75 
76 
80 


Food  prod., 
Tobacco  .„.. 
T4XL  mM  .„. 
Apparalprod- 


Lumb6f  A  wood—.. 

FumHura 

Papor  prod 

PrinttnQ  A  pub»...«. 
Chemical  prod....... 

PbIto.  rttfininQ ........ 

Rubber  A  plssttcs .. 


products... 


Stone  A  day.. 

Prim.  I 


Fab.  metals  S. 


Bea  macti.... 
Trans.  eQuip^ 


Instruments.. 
Mscmanul. 


R.R. 
Airtrarts- 


Trsrts.  services. « 
BecgasAsan. 


Wholosata.  norvdur.. 
Auioi 


services.. 
Business  service— 

Aulo  repairs 

Misc.  repair  serv - 
Health  services 


Totat 


33.49 

353.788^8 

QX& 

74JDaA.tS 

29.48 

e0,73&22 

31.74 

74.474J85 

196J» 

S7JML4e 

14.72 

I7,*ia28 

31 .2S 

10SJB84.t4 

75.«» 

tsajBauei 

4aM 

tnjaua 

122 

188^100.57 

75.48 

aaussBiSB 

2.SS 

ISb^tftSB 

22.S4 

4AAMiA4 

40 J9 

nesMs 

KM 

tsuMaet 

S7J4 

34^14488 

»t.7S 

2«98&7B 

47.10 

wi/mja 

t3.4S 

83U)6Bl57 

tS.20 

«t.»7BJ0 

S9 

aWBLM 

t.63 

1JS 

ttlS4L« 

4.05 

13JB63J2 

8.88 

1t9.M8l20 

11.9S 

9t1j574j5D 

31.28 

24,27(174 

8.98 

22^186.84 

1.51 

45^79080 

4.85 

2JK&S2 

4.44 

T7ej!9*.2S 

pvosni  of 


0.0086 


X>485 
M28 
J381 
.8381 
iBOl 
.8881 
Jtt47 
.0087 


jM87 


J373 
JM7 

ana 

MtSA 

M82 

.0495 

sua 

.•TS1 


.6078 

SOS 
.1280 


.1819 


Source:  U.S.  Department  of  Labor,  Occupational  Safety  and  Heaffli  Administration.  Office  of  Regulatory  Analysis. 
NOTE.— 1.  Conssts  of  SIC  5093  (scrap  «id  wasM  materials)  only. 


Dun  and  Bradstreet  provided  OSHA 
with  this  information.  The  R.O.R.  on 
sales  were  obtained  from  summary 
statistics  found  in  the  Dun  and 
Bradstreet  Industry  Norms  Database. 

Industry  Effects 

The  estmiated  economic  impact  of  the 
proposed  rule  from  firms  potentially 
affected  is  summarized  in  Table  VD-1. 
These  estimates  represent  the  maximmn 
industry  impact  within  a  mariiet 
scenario  where  none  of  the  costs  can  be 
passed  onto  constmiers,  lind  there  is  no 
productivity  offset  to  costs. 

Data  in  Table  VII-1  indicate  that  the 
proposed  rule  will  not  have  a  significant 
impact  on  profits  in  most  industry 
sectors.  The  estimated  average  change 
in  profits  is  less  than  one  percent;  this 


amount  of  profit  reduction  should  not 
represent  a  significant  ecoamnic  burden. 

The  most  adversely  affected  industry 
sector  is  SIC  24  with  an  estimated  8 
percent  reduction  in  profits.  The  only 
other  industry  with  an  impact  greater 
than  2  percent  is  SIC  78,  Miscriianeous 
Repair  Services  (2.7  percent).  However, 
even  in  the  worst  case.  OKIA  believes 
the  proposal  is  economicaUy  fisasible.  In 
reality,  the  reduction  in  profits  will  be 
less  because  part  of  the  costs  will  be 
passed  on  to  consumers. 

Consumer  effects  were  estimated 
using  a  "full  cost  passthrou^"  scenario. 
As  demonstrated  by  the  estimates 
summarized  In  TaMe  VII-2;  tte  impacts 
on  market  prices  Will  not  be  sipiSScaat. 
No  price  increase  would  exceed  one  half 
of  one  perceat  Changes  of  this 


magnitude  are  within  general  price 
movements  recorded  hf  producer  price 
and  other  price  fanHcirt. 

Reguhtory  Ftexibility  Analysis 

In  accordance  with  the  Regulatory 
Flexibility  Act  (Pub.  L  06-353. 94  StaL 
1184  (5  U.S.C.  001  et  8eq.\],  OSHA  has 
assessed  the  mipact  of  the  proposed 
rulemaking  on  large  and  small 
estabtishments.  For  tiiis  assessment, 
large  establishments  are  defined  as 
those  with  20  or  more  employees  and 
small  establishments  as  those  with  19  or 
fewer  employees.  The  results  of  this 
assessment  are  summartEed  in  Table 

vn-s. 
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TABLE  VI 1-3 
BCONOniC  IMPACTS  BY  ESTABLISHIttNT  SIZB 

.    V  Percentage  Change  In  ProClts 

' M t^f<w  ^  a— a 


■  '  ^^^ 


SIC         Industry 


20 

roOD  PSOD. 

21 

TOBACCO 

22 

TEXT.  MILL 

23 

APPASBL  PKOO. 

24 

LUMBER  i.  WOOD 

25 

PURNITUBB       j  i. 

26   . 

PAPBS  PRODUCTS  ! 

27 

PSIirriHO  (PUB. 

28 

CHEMICAL  PROD. 

29 

PSntO.  REPINING 

30 

RUBBER  &  PLASTICS 

31 

LEATHER  PROD. 

32 

STONE  &  CLAX 

33 

PRIMARY  METALS 

34 

FAB.  METALS 

35 

MACHINERY 

36 

ELEC.  MACH. 

37 

TRANS.  EQUIP. 

38 

INSTRUMENTS 

39 

MISC.  MANUF. 

40 

R.R.  TKANS.^ 

45 

AIR  TRANS. I 

47 

TRANS,  services! 

L  " 

49 

ELEC.,  GAS  fc  SAM 

r.i 

50 

WHOLESALE >  TRADB^ 

51 

WHOLESALE,  NON-DUR 

55  . 

AUTO  DEALERS 

h 

72 

PERSONAL  SBRV. 

73 

BUSINESS  SERV. 

75 

AUTO  REPAIR 

76 

MISC.  REPAIR  SBS 

tv. 

80 

HEALTH  SERVICES 

-  0.1526 

-  «.oe&3 

-  0.7442 

-  0.7916 

-  0.6683 
,.<ij^  0.3306 

-  0.4613 

-  0.1579 

-  0.1533 

-  0.0754 

-  0.8900 

-  0.2115 

-  0.5342 

-  0.5330 

-  0.5079 

-  0.1402 

-  0.1087 

-  0.0782 

-  0.1704 

-  0.4920 
n/a 
n/a 
n/a 
n/a 

-  0.7355 

-  0.1776 

-  0.1267 

-  1.0749 

-  0.3186 

-  0.0527 

-  0.8702 

-  0.0736 


-  3.0770 

-  7.d(W4 

-  3^^4067 
-47.31^ 

-  4.^<K38 

-  0.1559 

-  4.1037 

-  1,2443 

-  0.3721 

-  9.8232* 

-  3.4147 

-  1.4208 

-  2.3396 

-  0.7201 

-  1.7854 
-2.3924 
-21.2970 

-  2.2245 

-  -1.3785 
n/a 
n/a 
n/a 
n/a 

-  1.8818 

-  0.3964 

-  0.0778 

-  1.3488 

-  0.8749 

-  0.0441 

-  3.3812 

-  0.0i95 


Source:  U.S.  Departmerit  t>i  Labbr^  Occuj^tlbhal  fiaf«>l^y:  ^nd  liwitiH^' 
AdBinistratiQ<i,.tOCElce  of  Regulatory  Analysis.  .! 

Notes:   1.  Percent  of  profit* attributable  to  ssiall  fims  was  not 
available. 
2.  Consists  of  SIC  5093  (scrap  and  %Miste  materials)  only, 
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faiAnliy  soke  and  profit  estinates 
wu«  baaed  en  dati  fram  Doe  and 
Bradstieet  and  die  Dqiitaieul  of 
CkiHOMrce  19K  Canes  of 
Mamdactaran  (^  Wbolasaiss  (6). 
Retailen  [7],  ud  Sefvioes{^.  Sales  and 
profit  data  for  aehctad  tianspartatioB 
sector  industries  (SIC  40. 45k  47.  and  49) 
were  liot  avadaUe  for  aae  in  this 
preKoHnary  ainr  mmf  nl 

The  informatioa  sunmarixed  in  Table 
VU-3  indicates  diat  scaae  smaU 
estaUishnents  wBl  experience  sane 
advene  impact  The  smatter  profit 
margins  of  acaae  sasall  estabUshnnnts 
make  it  dtfficuk  for  tbem  lo  absorb 
increases  in  compliance  costs.  In 
particular,  small  establishments  in  SIC 
24  (Lumber  and  Wood),  SIC  37 
(TransportatioD  Equipment 
Manufacturers),  and  SIC  30  (Ridtber  and 
Plastics)  show  high  potential  fh^ngyy  in 
profits.  Some  of  mese  industries  ace 
capital-intensive  and  the  costs  are  not 
high  in  proportion  to  the  capital 
invested  OSHA  requests  conunents  on 
approaches  to  reduce  the  impact  on 
these  establishments. 

It  should  be  noted  that  these  negative 
effects  result  in  part  horn  the  extreme 
assumption  of  perfecdy  elastic  demand. 
An  important  ameliorat&ig  factor  for 
each  firm  will  be  its  ability  to  pass 
throng  additional  costs  to  die 
consuner.  The  ability  of  faitfividnal  firms 
to  do  this  will  be  d^iendent  upon 
product  demand  elasticities.  It  is 
expected  that  most  impacted  firms  will 
be  able  to  pass  duough  some  portion  of 
their  increased  costs. 

EnVironmeataibt^toctAsseiunent 

This  assessment  has  been  prepared  in 
accordance  with  provisians  of  the 
National  Environmental  Policy  Act 
(NEPA)  (42  U.S.C.  4325  et  seq.)  as  well 
as  the  tRgulatinns  oi  the  Council  en 
EnvinMuneiiUlQeelity  (40  CFR  Part 
1500),  md  DOL-KBPA  Compliance 
Procedures  (29  CFR  Part  11). 

OSHA  has  reviewed  the  proposal  and 
the  infotraatioB  contained  in  the 
secondary  data  baaes  as  well  as  the 
informatiott  submitted  by  die 
contractors'  industry  experts  and  has 
concluded  that  no  significant 
environmental  impacts  are  likely  to 
occur  as  a  result  of  diis  action. 

Two  environments  may  be  affected  by 
an  OSHA  re^datocy  action:  (1)  The 
workplace  envteonment;  and  (Z)  the 
genera)  bnraan  environment  external  to 
the  woilcplace.  faiclnding  impacts  on  air 
and  water  poUutioa.  solid  waste,  energy, 
and  land  use.  Usaatty  OSHA  regidatfons 
have  their  most  signdicant  impacts  on 
the  woiicplace  environment  since  this 
environssent  is  under  the  Agency's 
jurisdiction.  Lower  and  new  PELs  would 


benefit  the  workplace  environment 
because  they  woold  redace  wasfcer 
exposure  to  toauc  snbstonces, 

In  most  cases,  the  effects  of  previous 
06HA  regulations  OB  the  external 
environment  base  been  negligible 
because  of  their  luniled  teape  and 
apj^ication,  Sinilaily.  thne  is  no 
evidence  to  indicate  that  dioe  would  be 
any  significant  adverse  isyacts  to  the 
external  environment  aa  a  resalt  of  this' 
proposaL  As  with  other  OSHA 
regulatioos  in  the  past,  however,  there 
may  be  a  potential  benefit  to  the 
environment.  The  potential  benefits  and 
other  in^pacts  are  bridly  suauaarized 
here. 

Air  Pollution 

Because  of  the  nature  of  the  emission 
standards  of  the  Environmental 
Protection  Agency  (EPA)  (40  CFR  Part 
61).  many  industry  operations  already 
use  engineering  controls  to  reduce  die 
amount  of  emissicnis  to  the  atmos|diere. 
This  practice  is  not  expected  to  change 
as  a  result  of  die  proposal  OSHA 
anticipates  that  controls  already  in 
place  will  continue  to  operate  e£kctively 
in  reducing  emissions  under  the 
proposed  revisions.  Fourteen  of  the 
chemicals  addressed  in  this  proposal 
have  been  recognized  by  EPA  ss  air 
pollutants.  These  are  fisted  below: 

•  Beryllium 

•  Carbon  ifonoxide 

•  Epiddorhydrin 

•  Ethylene  dichlorkle 

.  •  Hexachlorocyclopentadiene  ~ 

•  Mercury 

•  Mediyl  chloroform 

•  Nitrogen  dioxide 

•  Ozone 

•  Perchloroethyiene 

•  Sulfur  dioxide 

•  Tohene 

•  Trichloroetiiylene 

Water  Pollution 

EPA  regulates  ower  lOO  of  the 
chemicals  sddvessed  hi  this  proposal 
under  die  Clean  Water  Act  0^1977  (33 
U.SXL  1251  et  seq.),  EPA's  effluent 
hmitatioB  guidelines  (40  CFR  Part  427) 
hicfatde  (1)  standards  of  performance  for 
all  new  point  sources  within  specified 
categories  and  (2)  pretreatnent 
standards  for  new  planta  (fischarging  to 
municipal  sewer  systems.  These 
limitations  wotdd  serve  to  prevent  the 
discharge  of  effluents  into  the 
enviroonent  witbout  prior  treatment 
B4areover,  die  Pedral  Water  Rolhftion 
Control  Act  Amendments  of  1S72 
required  that  wastewater  effluents  be 
treated  by  the  best  practicable 
technology  (HPT)  by  December  31. 1977 
and  that  the  best  available  tedmology 
(BAT)  economically  adnevable  be  used 


by  December  31. 1983.  The  EPA  effluent 
limitatioas  establish  dK  degree  of 
effloeot  quality  necessary  to  meet  the 
BPT  and  BAT  reqoiremeoU.  The  BAT 
and  pretreatment  stambids  woold 
essentially  mean  no  disefasige  of 
process  wastewater  to  navigable  waters 
and  no  discharge  of  incompatibie 
polhrtants.  These  reqsirements  will  not 
change  ss  the  result  of  this  proposal  and 
where  they  oontinoe  to  be  met  effhient 
quality  wilt  not  be  altered. 

Solid  Waste  Diqtosal 

It  does  not  appear  diat  there  would  be 
any  significant  diange  in  present  waste 
disposal  practices  for  over  80  chemicals 
addressed  by  this  proposal,  or  in  die 
maintenance  of  waste  disposal  sites. 
EPA's  national  emissions  standards  will 
continue  to  pro^e  for  the  contiol  and 
maintenance  of  active  and  inactive 
disposals  as  vrdl  as  require  no  visiide 
emissions  from  these  sites. 

Energy  and  Land  Use 

The  implementation  of  required 
engineering  controls  could  result  in  an 
increase  in  total  enngy  requirements  or 
costs  for  general  industry.  This  would  be 
particulsrly  true  where  controls  are  not 
in  places  Where  general  exhaust 
ventilation  is  used,  diere  is  the  expense 
of  heating  or  cooling  the  replacement  air 
brou^  in  from  the  outside.  These  costs, 
plus  the  cost  of  vacuuming,  where 
necessary,  have  been  included  in  the 
annual  costs  estimated  in  Chapter  VL  in 
terms  of  land  use.  OSHA  does  not 
project  any  si^ficant  impac:t  on  land 
use  plans,  policies  or  controls.  OSHA 
does  not  snticipate  any  significsnt 
impact  on  the  short  term  uses  of  man's 
environment  or  upon  the  maintenance  of 
long-term  productivity. 

Other  Impacts 

The  proposal  could  also  have  other 
impacts  that  may  afiect  the  external 
environment  The  proposal  could 
encourage  the  further  use.  research,  and 
development  of  suitable  substitutes  for 
hazardous  chemicals.  This,  in  turn. 
woidd  result  in  a  positive  environmental 
effect  because  fewer  hazardous 
chemicals  would  be  used,  emitted  to  the 
air,  discharged  as  wastewater  effluent 
or  disposed  of  as  solid  waste.  The 
magnitude  or  probability  of  these 
impacts,  however,  is  impossible  to 
quantify. 

Overall,  the  projected  impacts  of  the 
proposed  standard  on  the  external 
environment  are  not  expected  to  be 
significant  in  view  of  EPA's  regulation  of 
air  emissions,  water  effluents,  and  sob'd 
waste  disposal  mediods. 
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Summary 

Based  on  the  data  summarized  in 
Tables  VU-l  and  VII-^  and  historical 
information.  OSHA  has  initially- 
concluded  that  the  economic  impacts  of 
the  proposed  rulemaking  «mll  not  unduly 
burdensome  for  firms  in  the  industries 
potentially  affected.  However,  some 
industry  sub-sectors  may  experience  an 
adverse  economic  impact.  In  addition, 
the  estimates  indicate  that  some  small 
establishments  in  SICs  24.  sa  and  37 
may  experience  a  greater  impact  than 
larger  entities.  OSHA  requests 
comments  on  approaches  to  reduce  the 
impact  (HI  those  small  establishments.  It 
should  be  emphasized  that  these 
estimates  axe  preliminary.  The  proposed 
rule  is  not  expected  to  have  an  adverse 
effect  on  the  environment 
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SnvpleaiMit  1  to  Appondix  B— Tadiakal 
Description  off  the  Sample  Snrwy 

t.  liUwductioa 

This  appendix  contains  a  description 
of  die  statistfcal  methodology  employed 
to  design  and  implement  die  PEL  survey. 
The  foUowing  topics  will  be  discussed 

•  Survey  objectives; 

•  Sampling  frame  selection: 

•  Stratification: 

•  Sample  size  determinatioii: 

•  Estimation  procedures; 

•  Data  collection  method: 

•  Variance  estimation; 
Treatment  of  non-sampling  errors; 


and 


Survey  treatment. 


Survey  Objectives 

Surveys  aro  frequently  designed  to 
produce  a  set  of  estimates  at  a 
predefined  level  of  accuracy,  lliis 
requires  defining  the  set  of  quantities  to 
be  estimated  and  specifying  their  levels 
of  accuracy.  Siace  many  variables  may 
ultimately  be  estimated  fromAhe  survey, 
and  since  no  single  design  can  be 
optimal  for  aU  estimates  simultaneously, 
it  is  customary  to  define  the  most 
important  variables  for  estimation.  For 
this  survey,  the  following  variaM«n  were 
identified  as  those  motivating  the  survey 
design: 

•  Cost  to  industry  of  the  proposed  set 
of  new  permissible  exposure  limits  (as  a 
group); 

•  Number  of  workers  potentially 
exposed  to  toxic  substances;  and 

•  Number  of  wori(ers  affected  by  the 
proposed  regulations. 

Statistical  theory  dictates  that  responses 
be  concentrated  both  in  groups  which 
have  the  highest  variability  with  respect 
to  these  variables  and  in  groups 
representing  the  majority  of 
establishments  in  the  population.  No 
hard  information  relating  to  the 
variability  of  the  variables  mentioned 
above  by  industry  sector  or  other 
relevant  breakdown  was  available  at 
the  outset  of  the  survey.  Hence,  the 
variability  in  the  number  of  employees 
was  used  as  a  variability  measure. 
Consistent  with  the  notion  that  the 
variability  of  numbers  exposed  as  well 
as  the  variability  of  cost  required  to 
remedy  At  overexposure  are  highest  in 
Ihe  largest  companies,  the  sample  was 
designed  to  include  a  higher  proportion 
of  larger  establishments. 

The  sample  was  drawn  so  as  to  insure 
that  the  coefficient  of  variation  of 
estimates  (the  ratio  of  the  sample 
standard  error  to  the  mean)  was  within 
predetermined  bounds.  The  coefficient 
of  variation  is  a  measure  of  the  accuracy 
'  off  each  estiraatei  A  coettcient  of 
variation  of  5  percent  means  that  the 
standard  error  of  (he  estimate  is  equal  to 
S  percent  of  that  estimate.  This  can  be 
interpreted  as  saying  that  die  estimate  is 
within  two  standard  errors  or  10  peroent 
of  the  true  value  with  95  percent 
probability.  Since  risks  were  judged  to 
be  difiierent  in  different  sectors,  OSHA 
selected  a  5  percent  coefficient  of 
variaticm  in  the  industries  using  the 
most  chonlcals,  7.5  percent  in  industries 
with  moderate  use  (^  chemicals  and  10 
percent  in4&e  service  sectors.  A  table  of 
design  specificadons  in  included  in 
Section  5  below. 

3.  Sampling  Frame  Selection 

The  Dun  aiul  Bradstreet  (D&B)  listing 
was  chosen  for  the  PEL  survey  sampling 


fiame  (a  listing  of  establishments  from 
wddch  sample  units  are  selected).  This  is 
a  natioaB%  basad  list,  containing 
establishment  naniesi  as  weU  as  each  - 
establishment's  address,  telephone 
number,  SIC  code,  and  number  of 
employees.  The  Dun  and  Bradstreet 
database  is  regularly  refined  (every  six 
months)  thus  minimizing  the  probability 
of  obtaining  out  of  business  or  out  oi 
scope  (e.g„  wrong  SIC  code) 
establishments  when  using  the  frame. 
The  DAB  is  a  commercial  Usting  and  its 
use  does  not  violate  any  confidentially 
requirement  associated  with  other 
frames  available  to  partictilar  agencies 
in  the  government. 

4.  Stratification 

Thirty-four  groupings  of  industries 
(estimation  cells)  were  chosen  to  be 
examined  for  the  PEL  study.  The  cell 
definitions  were  detennined  by  grouping 
together  industry  sectors  defined  by 
Standard  Industrial  Qassiflcations 
(SICs)  which  share  similar  processes 
and  procedures.  The  cell  definitions 
used  for  the  PEL  survey  are  given  in 
TABLE  1-1. 

Table  1-1.— Definitions  of  Estimation 
Cells 
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Table  1-1.— De^nitions  of  Estimation 
,  Ceils— Continued 


Cal 
Na 


SICi 
InckMM 


243.. 
248.. 

249.. 
25-~ 


27_ 

261. 

262- 


263. 

10    284„ 


11 
12 
13 
14 
IS 
16 
17 
IS 
19 
20 
21 
22 
23 
24 
2S 


26 


27 
26 
30 


26S. 


291. 
296.. 


290 

306  «« 
30(not3M)~ 

311 

31  (not  311). 

32 u 

33 


34.__ 
36™. 


36.. 


36.. 
36- 
40._ 


45 — 

47 

46 

46 

soe3„ 

sias- 


S161. 


CaS 
Na 

SIC  codes 

inducted 

5191^ 

Miaa  Fami  Si«ip8es. 

5196 .      .. 

Misc  Paints,  Vamislies. 

31 

55.. 

AutoDselers. 

75 

Auto  Repair. 

32 

7211.      _      ._ 

Po«mr  Laundries.  Family  &^ 
CofTMnerclal. 

7213.- 

UMn  Supply. 

7215 

Coifvcpemted  Lauodrtes  & 

Cleanins. 

7216—      .     .. 

Oiydeaning  Ptants.  except 
Ru» 

7218 

Industrjal  Laundarere. 

TM«    , 

(.aundrv  8  Gsnwent  Serv- 

lcas,nac 

7221 

iraiL 

7231 

Beauty  Shops. 

7241 _.... 

BartMT  Shops. 

7251 

Shoe  Repair  8  Shoeahine 

7261 _ 

Funeral  Service  8  Crema- 
tories. 

7296 — .. 

nac 

7332 V 

Blueprinting  8  Photocopying 
Sendees. 

.7342 

Disinfecting  8  Pest  Control 
Services. 

7398 

Photoiinishing  Laboratoriea. 

33 

7641. „.. 

Fumilure  Repair. 

7892     ..-        - 

t*f«li-Bn  n    ** '- 

WOKWig  Hflpvr. 

34 

80 

Health  Services. 

99 

37 

OescilpSoii 


wooe    BkIqs    8    t^pMe 


For  each  estimation  cell,  units  on  the 
Dun  and  Bradstreet  sampling  frame 
were  classified  into  on^  of  the  four  size 
classes  listed  below: 


MWL  WOOQ  nPOOUCII^ 

FumibM. 

ripar  rnoucm. 

Printing  8  Publahing. 

InQUsL  NKvpanlc  Chenis. 

PtasScs  8  %a  Resins.    . 

QruoB. 

Soi^  Detergents  8  Clsew 

PUms,  Vswishes.  Ucqusts, 
InduM.  OtgaiSc  Ghoma. 
AgrtoMuril  OtwDicris. 

^^^^H^^U^^     ft-  f  -I-     I, 

Mtac>  ^ilrolBuni  ProdudB. 

**■-  -    o^msia  n      t      t 
MHC>  nBBDO  nOOUCIS. 

PlMjlM  8  Rubber. 
LaaSiSf  Tanning 
Laai^  8  Laattw  Products. 
Stoned  Ctay. 


Sbe 

Nun^MT  of  Employeos 

1 

2 - * - 

3.. 

*                  

0  to  19. 
20to99. 
100  to  249. 
2S0andat>ove. 

For  each  size  Class  stratum  within  a 
cell,  the  establishments  on  the  frame 
were  further  identified  by  their  four  digit 
SIC  classification  (within  the  two  or  . 


FabricaM  Metals. 


inalrunMnlB. 

Mtac.  MsiMfiluiliitf. 

R.H.  Trsnaportiriion 

Air  TranaportaSoa 
Tisrwportslion  Ser\4ooe, 


ElacMcal.  Qaa  8  SwUHvy. 
Mac.  OunMe  Goods. 
Oram. 

Chmtalt  8  AMed  Prod- 
ucts. 


three  digit  sample  cell).  A  separate 
systematic  sample  was  then  selected  in 
each  estimation  cell/size  class  stratum. 
This  procedure  was  accomplished  by 
first  selecting  one  case  at  random  in  the 
size  class  for  the  first  K  units  on  the 
frame — where  K  is  the  reciprocal  of  the 
sampling  fraction — and  then  selecting 
every  Kth  unit  in  the  stratum  thereafter. 
Note,  from  the  size  class  defiiutions  that 
establishments  having  zero  employees 
were  not  included  in  the  survey.  Such 
units  were  assumed  to  be  out  of  the 
scope  of  the  survey. 

5.  Sample  Size  Determination  and 
Allocation  Within  Strata 

The  total  number  of  establishments 
selected  from  the  Dun  and  Bradstreet 
sampling  frame  was  determined  using 
two  stages.  The  first  stage  was  to 
compute  the  target  number  of 
respondents  for  each  estimation  cell 
using  the  standard  sample  size  formula. 
The  formula  requires  the  specification  of 
a  target  coefficient  of  variation  for 
estimates. 

The  coefficients  of  variation  for  this 
survey  were  set  at  the  following  levels: 


SICs 


24thn)ugh29. 
30  through  39. 
40  through  80. 


uoomonni 

ofVaiilion 
(pwowD 


5 

7.5 
10 


The  units  were  then  allocated  to  size 
classes  within  the  estimation  cells  using 
Neyman  allocation.  This  method 
allocates  based  on  the  number  of 
establishments  in  each  strattun  and  on 
the  stratum  variability  in  the  key  design 
variable  (in  this  case  employment).  Size 
class  strata  having  a  large  number  of 
establishments  on  the  framd  or  a  high 
variability  in  employment  (as  defined  by 
the  population  variance)  received  a 
greater  number  of  sample  units  than 


other  strata  in  the  sample.  Because  the 
larger  size  classes  often  have  a  high 
variability  in  employment  this 
allocation  resulted  in  "oversampHng" 
the  larger  size  classes  in  a  cell.  The 
required  number  of  cases  for  each 
stratum  are  shown  in  TABLE  1-2  in  the 
column  labeled  'Target  Number  of 
Respondents." 

The  number  of  imits  actually  selected 
from  the  D&B  frame  in  each  stratum  was 
based  on  the  number  of  completed  cases 
required  for  the  stratum  and  on  the 
expected  response  rate.  Almost  all 
sample  surveys,  especially  voluntary 
surveys,  select  some  number  of  cases 
which  do  not  result  in  a  (ximpleted 
interview.  In  some  instances,  these  will 
be  establishments  which  have  gone  out 
of  business,  are  duplicate  cases,  or  are 
companies  not  in  the  SIC  category 
shown  on  the  frame.  Such  cases  are 
"Out  of  Scope".  Other  establishments, 
though  in  scope,  refuse  to  participate  or 
are  not  reached  in  the  sampUng 
protocol,  defined  here  as  a  total  of  five 
telephone  attempts.  Experience  of 
surveys  similar  to  the  PEL  survey 
indicated  that  a  completion  ratio  of  50- 
60%  was  expected  Uk  this  survey  (the 
ratio  of  completed  questionnaires  to 
total  cases  which  must  be  drawn — both 
in  and  out  of  scope).  However,  to  be 
safe,  a  larger  numbisr  of  cases  were 
selected  and  held  in  reserve  fiom  the 
D&B  frame  so  that,  if  additional  sample 
units  needed  to  be  included  to  reach  the 
target  sample  sizes,  the  cases  could  be 
easily  obtained. 

In  fact  for  the  vast  majority  of  cells,  a 
60  percent  completion  ratio  was 
realized.  The  total  number  of 
establishments  called  in  each  of  the 
sample  strata  are  shown  in  TABLE  1-2 
in  the  colimm  labeled  'Total  Cases 
Called."  In  general  this  number  is  equal 
to  the  target  sample  divided  by  0.60.  The 
number  of  completed  responses  as  of 
May  2,  lOSti  is  shqwn  in  TABLE  1-2 
.  piujNS  coos  4»io-a^ 


2U84 


Fadmt 
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Number  of  Firms* 


TABLE  i-2       . 
Required  S«i«»l«  Sises,  Calls  Made  and  Completes 


1988 


SIC 

GROUPS 

Size 

Total 
Plants 

243 

0-19 
20-99 
100-249 
>250 

10«986 

1,995 

346 

147 

Total 

13,474 

24S 

0-19 
20-99 
100-249 
>2S0 

•64 

385 

220 

43 

■ 

Total 

1,512 

2M 

0-19 
20-99 
100-249 
>250 

4,301 

sat 

129 
44 

Total 

S,362 

25 

0-19 
20-99 
iOO-249  ' 
>250 

11^505 

1,254 

858 

449 

Total 

16,066 

26 

0-19 
20-95 

100-249 
>2S0 

3,485 

2,830 

1,307 

576. 

Total 

8,198 

27 

0-19 
20-99 
100-249 
>250 

64,922 

10,656 

1,850 

869 

Total 

78,297 

281 

0-19 
20-99 
100-249 
>250   . 

1,721 
735 
189  \ 
157 

Target 
Number 


Total 
Cases 
Called 


Ntimber 
Completed 
Nay  1968 


UM 


Total 


2,802 


39 
32 
12 
48 

131 

15 
15 
17 
30 

77 

37 
35 

11 
12 

95 

20 
26 
13 
73 

132 

20 

30 

3D 

184 

2€4 

45 

34 

12 
88 

179 

20 
20 
20 
96 

156 


78 
64 
24 
98 

264 

25 

40 
45 
43 

153 

74 
78 
22 
24 

190 

40 
52 

26 
146 

264 

44 
62 
54 

384 

544 

60 
122 
126 

50 

358 

52 
52 

52 
157 

313 


53 
34 

17 
63 

167 

9 
28 
17 

8 

62 

27 
25 

8 

8 

68 

23 
35 

13 
78 

149 

16 

33 

34 

221 

304 

31 
77 
87 
37 

232 

30 
34 

29 
75 

168 


TABLE  1-2,  cont'd 


SIC 
GROUPS 

Size 

Total 
Plants 

Target 
Number 
Respondents 

Total 
Cases 
Called 

Number 
Completed 
May  1988 

282 

0-19 
20-99 
100-249 
>250 

700 
499 
184 
175 

20 
20 
20 
58 

40 

40 

40 

116 

26 
26 
25 
52 

Total 

1,558 

118 

236 

129 

283 

0-19 
20-99 
100-249 
>250 

t 

1,289 
544 
179 
205 

25 
25 
25 
92 

50 

50 

SO 

184 

28 
28 

31 
90 

Total 

2,217 

167 

334 

177 

284 

0-19 
20-99 
100-249 
>250 

3,065 
767 
184 
155 

20 
20 
20 
70 

40 

40 

40 

140 

23 
28 
22 
59 

-  : 

Total  . 

<»171 

13p 

260 

132 

285 

0-19 
20-99 
100-249 
>250 

1,092 

549 

100 

45 

20 
15 
10 
37 

50 
40 
30 
45 

37 
21 
15 
30 

Total 

1,786 

82 

165 

103 

286 

0-19 
20-99 
100-249 
>250 

860 

346 

95 

92 

20 
15 
15 
50 

54 
44 

44 

62 

28 
27 
26 
35 

Total 

1,393 

100 

204 

-116 

287 

0-19 
20-9« 
100-249 
>250 

1,306 

338 

57 

43 

8 

9 

4 

44 

31 
33 
23 
44 

15 
22 
15 
18 

w  — 

..•• 

— — — — 

Total 

1,744 

65 

131 

70 

289 

0-19 
20-99 
100-249 
>250 

2,562 

918 

162 

85 

16 

23 

9 

51 

38 
52 

24 
85 

25 
31 
11 
37 

Total 


3,727 


99 


199 


104 
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81S87 


SIC 
GROUPS 


Sise 


Total 
Plants 


291 


988 


Target 
Nomber 
Respondents 


Total     Number 
Cases   Completed 
Called   May  1988 


0-19 
20-99 
100-249 
>250 


60( 

227 

&5 

130 


20 
20 
20 
59 


Total 

.  1,048 

119 

29S 

0-19 
20-99 
100-249 
>250 

862 

237 

4S 

9 

21 
26 
10 

t 

Total 

1,153 

65 

299 

0-19 
20-99 
100-249 
>250 

516 

186 

23 

5 

15 

22 

4 

5 

Total 

738 

*.« 

.  308 

0-19 
20-99 
100-249 
>250 

• 

8,062 

4,249 

1,162 

388 

16 
13 

7 
18 

Total 

13,861 

54 

30 
(not  308) 

0-19 
20-99 
100-249 
>250 

1,983 
722 
239 
234 

25 
25 
25 
48 

Total 

3,178 

123 

311 

0-19 
20-99 
100-249 
>250 

283 

125 

29 

16 

5 

9 
4 
5 

Total 

.453 

23 

31 
(not  311) 

0-19 
20-99 
100-249 
>250 

2,232 
610 
220 
176 

8 
13 
13 
13 

Total 


3,238 


47 


50 
50 
50 
90 

240 

46 

56 

24 

9 

135 

32 

46 

11 

5 

94 

32 
26 
14 
36 

108 

50 
SO 
50 
96 

246 

24 

21 
16 
10 

71 

16 
26 
26 
26 

94 


26 
25 
28 
47 

126 

28 

39 

19 

3 

89 

23 

31 

10 

3 

67 

21 
19 
12 
22 

74 

33 

37 

'  29 

59 

158 

2 
8 
2 
5 

17 

6 
21 
17 
17 

61 


SIC 
GROUPS 

Size 

Total 
Plants 

Target 
Nuaber 
Respondents 

Total- 
Cases 
Called 

Number 
Completed 
May  1988 

32 

0-19 
20-99 
100-249 
>250 

14,499 

4,207 

873 

448 

15 

34 
35 

29 

28 
62 
64 
53 

9 
.40 
45 
34 

Total 

20,027 

113 

207 

128 

33 

0-19 
20-99 
100-249 
>250 

4,983 

2.803 

1,006 

711 

67 
67 
42 
25 

201 

201 

126 

75 

87 

127 

83 

48 

Total 

9,503 

201 

603 

345 

34 

0-19 
20-99 
100-249 
>250 

29,005 

11,849 

2,394 

1,080 

62 

110 

86 

62 

113 
200 
157 
113 

51 

113 

77 

61 

.  Total 

44,328 

320 

583 

302 

35,36, 
38,39 

0-19 
20-99 
100-249 
>250 

117,005 

30,820 

7,468 

,   5,657 

100 

126 

93 

80 

200 
188 
137 
133 

65 

122 

98 

72 

Total 

160,950 

399 

658 

357 

40,44, 
«  45 

0-19 
20-99 
100-249 
>250 

45,323 

5,612 

799 

533 

• 

2b 

20 
20 
50 

37 
37 
37 
91 

20 
16 
15 
32 

Total 

52,267 

110 

202 

83 

*6 

0-19 
20-99 
100-249 
>250 

439 

16i 

18 

5 

15 

15 

8 

5 

28 

28 

18 

5 

23 

20 

14 

5 

Total 

624 

43 

79 

62 

49 

0-19 
20-99 
100-249 
>250 

12,982 

4,046 

844 

558 

^0 

40 

40 

150 

73 

73 

73 

273 

48 
57 

^   58 
198 

•— _— 

•»••• 

>— — — 

Total 


18,430 


270 


492 


361 
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TABLE  1-2,    cont'd 


. 

Target 

Total 

Number 

SIC 

Size 

Total 

NuBber 

Cas^s 

Completed 

GROUPS 

Plants 

Respondents 

Called 

nay  1^86 

50  t  51" 

0-19 

45,422 

200 

364 

237 

20-99 

3,464 

65 

142 

101 

lOp-249 

205 

30 

79 

48 

>250 

57 

57 

57 

30 

—  ».— j»»»^«»  .■ 

•— 9« 

•>— • 

— — •>• 

Total 

49,14^ 

352 

642 

416 

55  *  75 

0-19 

28^4,632 

10 

30 

13 

20-99 

20,846 

10 

30 

16 

100-249 

1,S23 

10 

30 

15 

# 

>250 

116 

20 

60 

22 

.  '. 

__^^^^^'^^ 

^■^»^. 

-— •'. 

Total 

307,117 

50 

150 

66 

72  ft  73*" 

0-19 

139,889 

120 

240 

22 

20-99 

5,511 

30 

60 

6 

100-249 

527 

20 

40 

9 

>250 

108 

25 

SO 

13 

■  •»>•>•  . 

.... 

>••••• 

■  "■ 

Total 

146,035 

195 

390 

50 

7641  ft 

0-19 

18,098 

60 

110. 

67 

7692 

20-99 

289 

20  ^ 

48 

32 

100-2|9 

12 

10 

9 

8 

>250 

1 

1. 

1 

1 

«•— — • 

*  •—-«  ., 

•— • 

Total 

18,400 

91 

168 

108 

80 

1 

233,984 

SO 

91 

!'    ■   49 

2 

17,174 

30 

55 

36 

3 

6,310 

30 

55 

37 

4 

3 ,  912 

220 

400 

272 

- 

a.^..^* 

*^»*' 

*•>•• 

Total 

261,380 

330 

«oi 

394 

37 

1 

9,863 

XO 

6 

2 

2,997 

io 

19 

12 

3 

1,026 

10 

19 

12 

4 

1,072 

70 

128 

72 

—• 

••— 

—•» 

Total  - 

14,958 

100 

165 

10. 

Refers  to  SIC  Codes:  5093,  5193,  5161,  5191,  5198 
'Specifically  Sic  Codes:  7211,7213,7215,7216,7218,7231, 
7241,7251,7261,7299,7732,7342,  and  7395' 


6.DataCoUeottonMethoiMogy 

The  data  collection  method  chosen  for 
the  survey  was  Computer  Assisted 
Telej^ioiie  bterviewiog  {CATl).  ta  this 
method  the  interviewer  tatks  to  Hie 
respondent  tm  the  telephone  while 
sitting  in  front  of  a  computer  screen. 
Each  question  to  be  asked  appears  on 
the  ecreen  in  tlie  proper  sequence.  CATI 
systems  dow  for  Ae  responses  to  be 
exaetinea  ueiiiig  the  tntta  collection 
process.  Answers  that  ere  out  of  Urn 
l>os8Hne  range  of  responses  or  winch  are 
not  coRsistefit  with  other  answers 
received  eeitier  fn  fhe  qoestionnaire  can 
be  imraediatdy  identified.  Ano^Kr 


£  £ 


advantage  is  that  it  frees  tke  interviewer 
up  from  using  a  hard  copy  questionnaire 
which  reqiAes  ekip^ng  maanaHy  to 
different  puts  of  &e  qnesliaanaire 
based  upon  the  responses.  Finally,  this 
method  saves  resources  by  creattege 
machine  readable  record  of  the 
responses  at  the  conclusion  of  the 
interview,  thereby  eliminating  (he  need 
for  keypunching. 

7.  Estimation  Procedures 

Cost  estimates  for  the  PEL  study  take 
the  form  of  a  combined  ratio  estimator 
and  can  be  expressed  in  the  following 
manner 


coSti       -       j  k  *^^i3  *  "^^Ij    '  <^<»njlc     ^  ^ 


t  z 


Einpl/BLS202x) 


j  k  «9tij    •  KRAF21J    •  emplijk 


Where 


nam. 


hr 


13 


tha  wet^kt  Cor  cell  1  and  size  cUae  j 
adjustaant  factor 
•djustaent  factor 
:lat«4  with  unit  k  in  the  call  1  and 


mater  of  aoployaes  at  laiU  k  la  cell  I  and 
class  J 

total  aa^loyaant  In  caU  1  fraa  tha  au  M3 


aajjaa  COOK  4C10-KC 


;■•- 1 


This  estimator  benduuarks  the 
estimate  Obtained  from  the  Onn  and 
Bradstieet  samine  to  Bureau  of  Labor 
Statistics  1^-202  employment  counts  for 
eatoi  era.  Tee  bencnmatkiug  helps  to 
coirect  for  any  dendencies  in  ftis  D&B 
sampUBg  neme.  Such  a  procedure  is 
particularly  iniportiuit  in  the  non- 
.  manulactui  iiig  iBuostiies  where 
estafanshments  are  fi  equeutly  under- 
represented  on  the  DS£  sampUiig  freme. 

A  Vanaaoe  Eetimaiioa 

As  wtth  any  santpte  satvey, 
quantificafien  ^  aamptiBg  eiror  of 

.  estimates  is  aa  iipertaal  foacftiOB. 

.Eicon  «ie  qoanlffied  by  oempeting  the 
staMdard  emr  of  each  esteiate 
produced  from  the  survey.  Under  certain 
assumptions,  the  standard  error  can  be 
used  to  make  probability  statements 
about  estimates.  For  example,  an 
interval  equal  to  two  standard  errors  on 
either  side  of  an  estimate  is  a  95  percent 


confideBoe  intervaL  This  means  that  one 
can  lie  8S  poooit  sun  that  the  tnie 
value  of  the  qsastity  being  estimated 
lies  somewhere  iiwde  tiiat  intervaL 

A  replicatioa  techniqae  mriii  be  naed 
to  determine  etandard  ecnws  for  the  PEL 
survey.  For  this  method  one  resamples 
the  original  data  nniltiple  times  to 
compute  standard  errors.  A  replicatna 
method  was  chosen  because  of  two 
diaractenstios  of  the  survey.  First  some 
of  the  estimates  which  are  planned  to  be 
produced  are  nonlinear  sudi  as  raUo 
estimates.  Second,  we  are  using  a 
nonresponse  ad|u8tnient  factor  to  adjust 
the  final  weights.  In  both  of  these 
situations,  replication-^e  variance 
estimators  are  particulariy  useful. 

ft  Treatment  of  Non-Sampling  Errors 

An  important  component  to  any 
survey  effort  is  the  treatment  of 
nonsampling  errors.  Examples  of  such 
errors  are: 


«  Nonresponse  bias — error  introdaced 
because  some  selected  respondents 
either  do  not  respond  at  aH  (unit 
nonresponse)  or  do  not  respond  to  a 
particular  question  (item  nonresponse); 

•  Response  bias — error  introduced 
due  the  way  questions  are  phrased  or 
the  way  respondents  interpret  what  is 
being  asked  (this  also  iadudes  error  due 
to  deliberate  misrepresentation  of  the 
answers  to  questions  by  respondents). 

In  the  PEL  survey,  the  nonresponse 
problem  was  dealt  with  using  two 
standard  methodologies.  For  unit 
nonresponse,  a  mean  imputation 
procedure  was  used.  This  procedure 
assumes  that  there  is  no  fundamental 
difference  between  respondents  and 
nonrespondents  and.  therefore,  usable 
cases  can  be  rewe^ted  to  represent  the 
entire  uiiiveise.  For  item  nonresponse, 
an  imputation  scheme  which  uses 
related  cases  in  the  respondent  group  to 
estimate  the  missing  data  was  used. 

The  sitnafion  for  response  bias  will  be 
handled  by  obtaining  information  from 
site  visits.  OSHA  will  conduct  100  site 
visits  in  a  cress  section  of  bidustries.  A 
large  porden  of  Aese  visits  will  be  done 
on  establishments  which  were  also  in 
tfie  telephone  seivey.  Data  on  key 
variables  coUeded  during  ^  telephone 
survey  will  be  compared  with 
tefomratioa  obtataed  fr<om  the  site  visits. 
This  analysis  must  be  undertaken  when 
site  visits  have  been  oompietod. 

9.1.  Unit  Nonresponse  Adjustment 

In  order  to  adjost  the  sample  for  those 
cases  selected  freoi  the  Dftfi  frame 
which  where  called  but  were  eat  of 
scope  (OOS),  out  of  business  (OOB),  or 
in  scope  but  unwilling  to  participate  in 
the  survey,  the  fdknving  approach  was 
used. 

•  All  solicited  sample  units  were 
assigned  a  response  code  based  on  the 
following  categories: 

03  ^kMl-woIkj^g  telepboae  number 

04  loconect  ^C-HMtt  of  scope 
Out  of  Businese  {OOB| 
Not  a  business  or  wrong  besiness 
Duplicate  record 
Could  not  reach  respondent  after 

five  attempts 

09  Communication  barrier 

10  Initial  refosal 

11  Mid-interview  refusal  (did  not 
answer  iiutial  citemical  and  process 
questions) 

12  Completed  interview  (completed 
both  initial  chemical  and  process 
questions) 

13  Other  nonresponse. 

•  All  units  having  a  response  code 
equal  to  08, 09, 10. 11. 12,  or  13  were 
classified  as  viable  sample  units  (in 


05 
06 
07 
08 


/ 
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scope,  in  business).  Sample  units  having 
a  response  code  equal  to  12  were 
classified  as  both  viable  and  usable. 
Two  nonresponse  adjustment  weights 


"W'llJ 


were  assigned  to  each  usable  record  in 
the  database,  based  on  the  ratio.of 
viable  to  usable  sample  units  iirifaev 
record's  cell  and  size  stratum: 


NIAF2^j 


«H 

"t 

k  -  I 

k  •  1 

"1. 

H 

k  •  L 

k  •  1 

trtMrs, 


.1  -  nuibsr  of  •stlaatlon  csll 

j  -  nusbsr  of  ttis  sizs  class 

X(V|()  -  1  if  ths  kth  ssivU  unit  Is  vlsbls, 
-  0  otherwise; 

KUk)  -  1  If  ths  kth  »mpl*  imlt  Is  usabU, 
■  0  othafwisie; 

V*  and  U*  refer  to  the  preceded  enployment  fros  the  D&8 
fraaa  for  vUMfS  anl  uaable  units. 


MBATl  Is  the  ratio  of  viable  to  usable  SMple  units  in 
the  cell/size  class  stratus.     iaur2  is  a  veighted  ratio  of 
viable  to  usable  units,  using  the  pre-coded  ei^loyMnt  on 
the  DU  to  weight  the  indicator  variable.     ianP2  was  upetf 
for  estlMtes  directly  related  to  suployMnt  (e.g.,  the 
nuiiber  of  a^loyees  in  a  particular  estlMtion  cell)^.     Wl 
other  estlMtes  used  mMl  for  the  noaresponse  adJustMnt 
wsighe. 


As  of  May  2, 1988  the  response  rate 
experience  was  as  follows: 

Response  rate  x>  73.2% 

Completion  rate =61.5%  " 
The  response  rate  is  defined  as  the 
number  of  usable  cases  divided  by  the 
number  of  viable  cases.  The  completion 
rate  is  defined  as  the  number  of  usable 
cases  divided  by  the  total  number  of 
cases  contacted. 

ft2  Item  Nonresponse  Adjustment/ 
Imputation  ' 

Often  survey  respondents  do  not 
know  the  answers  to  some  questions  or 
rehise  to  answer  particular  questions.  In 
such  cases,  it  is  possible  to  fill  in 
missing  values  using  an  imput^tioD     ' 


scheme.  The  idea  is  to  use  information 
from  both  the  resp<mdent  (answers  to 
other  questions  which  they  did  supply) 
and  information  from  other  respondents 
(those  answering  the  missing  question) 
in  order  to  estimates  reasonable 
response  to  the  missing  datum. 

The  imputation  method  chosen  for  the 
PEL  survey  is  a  hybrid  metiiod  whidi 
combines  the  concepts  of  s  mean 
imputation  and  a  **hot-deck"  imputation. 
A  mean  imputation  method  replaces  the ' 
missing  values  on  a  certain  question 
with  the  mean  value  from  those 
respondents  answering  that  question.  A 
hot  deck  method  attempts  to  find  s 
respondent  who  matches  the  respondent 
having  a  missing  value  (in  terms  of  other 


survey  characteristics)  and  uses  the 
value  of  the  "twin"  to  replace  the 
missing  value.  The  method  used  here  is . 
a  hybrid  in  the  sense  that  it  employs. a 
mean  imputation,  but  only  over  a  small, 
segment  of  the  population  which 
obviously  matches  the  respondent 
having  a  missing  value. 

In  particular,  the  procedure  examines 
three  or  four  digit  SIC  subgroi4>s  within 
the  estimation  cell  by  size  class.  The 
mean  values  of  the  responses  to  a 
particular  question  of  interest  in  such 
sample  sub^upings  were  used  to 
impute  the  missing  values  in  that 
grouping.  In  the  case  of  categorical 
variables  (for  example,  YES/NO 
questions),  a  randomization  scheme  was 
used  which  randomly  suppUed  the 
appropriate  set  of  responses  to  missing 
questions  based  on  a  probsbility 
distribution  detennined  from  those  who 
responded.  ^  /. .-,;., .  , 

It  shoidd  be  noted  dist  the  values 
which  were  placed  on  the  database 
were  not  intended  to  be  estimates  of  the 
missing  reponses.  Rather,  they  are 
meant  to  be  substitute  responses  which 
allow  the  case  to  be  used  in  the 
generation  of  survey  estimates.  In  the 
aggregate,  estimates  produced  using 
imputed  data  make  sente,  but  may  not 
for  the  individual  establislunenL  Care 
was  taken  in  the  imputation  program  to 
be  sure  that  imputed  responses  were 
consistent  with  other  answers  for  the 
establishment  of  interesL  Original 
responses  to  all  questians  were  retained 
on  the  sample  record  and  all  responses 
representinig  imputed  values  were 
identified.  One  set  of  questions  which 
was  not  imputed  for  was  whether 
monitoring  for  the  presence  of  certain 
toxic  chemicals  was  done  at  the 
establishment  The  data  collected  as  of 
May  2. 1988  produced  an  estimate,  lor 
those  establishments  where  chemicsls 
or  processes  were  found,  that  14.5 
percent  did  monitoring.  65.7  percent  did 
not  do  monitoring,  and  19.8  percent  of 
respondents  did  not  know  or  refused  to 
answer  the  question.  Of  those 
establishments  tiiat  did  monitor.  25.6 
percoit  provided  the  requested  data. 

10.  Snrroy  bmtiumma. 

As  Boentioned  earlier,  data  coDectfon 
for  PEL  survey  was  BcooBq)Iiah^  by 
Conq>ater  Assisted  Telephone 
Interviewing.  Prior  to  calling,  a  letier 
was  sent  to  each  selected  estabhshment 
This  letter  is  shown  in  Exhibit  1>1.  Also. 
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a  hard  copy  version  of  the  PEL 
questionnaire  is  given  in  Exhibit  1-2. 

ExIilbUl-l 

U.8.  Dapaitment  of  Labor 

Assistant  Secretary  fior 
Occupational  Safety  and  Health 
Washington.  DC  20210 

SIC  Code  3479 
Metal  Coating  ft  Allied  Serv. 
OMB  Approvai  No.  121S-014Z 
February  26. 1968. 
Mr.  John  Q.  Sample, 

Chairman,  Anycompany,  123  Sample  St, 
Anytown.  US  12345 

Dear  Mr.  Sample:  The  Occupational  Safety 
and  Health  Administration  (OSHA)  of  the 
U.S.  Department  of  Labor  is  required  by  law 
to  set  permissible  exposure  limits  for 
chemical  substances  in  the  workplace. 
Current  exposure  limits  were  set  17  years  ago 
using  values  established  by  the  American 
Conference  of  Governmental  Industrial 
Hy^nists  (ACGIH)  and  the  American 
National  Standards  Institute  (ANSI).         > 

OSHA  has  iMgun  a  process  for  revising 
out-of-date  permissible  exposure  limits.  To 
eiteure  that  any  new  exposure  limits  take  into 
account  actual  woikplaoe  conditions,  we  are 
conducting  a  voluntary  survey  of  U&. 
business  establishments.  Included  %vill  Iw 
questions  about  specific  processes  which  we 
believe  are  performed  in  your  industry  and  a 
limiled  (no  more  than  10  per  process)  list  of 
chemicals  which  we  believe  are  involved  in 
those  processes.  Your  facility  was  selected  to 
be  included  in  the  study. 

Decisions  regarding  new  permissible 
exposure  limits  will  be  improved  significantly 
if  we  have  input  from  as  many  firms  as 
possible.  The  interview  will  take  about  30 
.minutes.  Names  of  responding  firms  %viU  not 
\m  associated  with  their  answers,  and  all 
data  will  be  treated  as  confidential  by  our 
contractor. 

Please  help  us  expedite  the  survey  process 
by  returning  to  us.  within  one  week,  the 
enclosed  postage  paid  card  with  the  name 
and  phone  number  of  the  person  in  your 
organization  our  contract  interviewer  should 
contact  If  this  card  is  not  received,  a 
representative  of  our  contractor,  KCA 
Research,  Inc..  will  call  your  office  directly  to 
conduct  the  interview  or  be  directed  to  the 
company  official  designated  by  you. 

Enclosed  is  a  list  of  the  topic  areas  for  the 
survey^.  This  may  help  in  preparing  for  the 
interview. 

We  appreciate  your  cooperation  and  look 
forward  to  receiving  the  information  we  need 
from  your  designated  representative. 

Sincerely, 
John  A.  Pendergrass. 
Assietant  Secretary  for  OSHA. 

Enclosure 

Topics  Covered  by  Survey 

L  General  Firm  Characteristics 
— Primary  activity  at  this  location 
— Approximate  numbers  of  production  & 

maintenance  workers 
— ^hunber  of  shifts  per  day  and  length  of 

ridft 


n.  Identification  of  General  Processes 

Performed  by  Firm 
—Chemicals  used  in  specific  processes  or 

operations  and  estimated  quantities 

involved 
— ^Approximate  number  of  work  stations  or 

assembly  lines  used  and  numlier  of 

workers  at  each 
— Description  of  process  engineering 

controls  such  as  ventilation  and 

enclosures 
— Estimated  frequency  of  process  or 

operation  performance 
— Description  of  personal  protective 

equipment  used,  including  respirators, 

eye,  face,  and  skin  protection) 
— Information  regarding  exposure 

monitoring 

Exhibit  1-2 

,  we  are  conducting  a  survey  on 


behalf  of  OSHA  to  assess  the  current 
practices  of  all  types  of  businesses  in  the 
handling  of  toxic  and  hazardous  chemicals.  A 
letter  was  sent  to  you  informing  you  of  this 
survey. 

1.  Did  you  receive  our  letter? 

l=Yes 
2=No 

If  answer  "Yes",  begin  next  paijagraph  with 
"As  you  know," 

If  answer  "No",  begin  next  paragraph  with 
'Tm  sorry.  Let  me  summarize  what  the  letter 
said  about  the  survey". 

We  are  interested  in  understanding  all 
significant  operations  or  processes  in  your 
Ann  that  gerterate  dust  mist  fumes,  gases  or 
vapor  that  your  employees  might  potentially 
encounter.  Of  course,  ail  responses  and  trade 
or  technological  secrets  will  be  kept  strictly 
confidential  and  no  company-specific 
information  will  be  released  to  OSHA. 

2.  Should  I  direct  my  questions  to  you,  or  is 
there  someone  else  in  the  firm  who  you  feel 
would  be  better  qualified  to  answer? 

1  =  Yes,  this  person  will  answer  survey 

2=Na  calk 

Name ^ 

Tide   ■' 

Phone .  — 

CsCall  back  (Set  up  time  for  recontact)    • 

R= Refused  to  answer  (Terminate  interview) 

D= Don't  Know/No  Response  ■• . 

Let  me  begin  by  asking  some  geserd 
questions  atwut  your  feclUty. 

3.  Our  records  show  your  firm  to  l>e 

engaged  in- 7  Is  this  correct? 

(Interviewer  will  read  tide  or  brief 
description  for  this  SIC  code.) 
l=Yes 

2=fNo.  our  function  here  is . 

C 
R 
O 

4.  How  many  production  workers  do  you 
have  at  this  location? 

1= production  workers 

C^Call  back 

R= Refused  to  answer 

D= Don't  know 

5.  How  many  maintenance  workers  (for 
example:  painters,  welders  &  cleaning  staff) 
do  you  employ? 

ls_ :  maintenance  workers 


2= Production  workers  do  maintenance 

functions 
3= None,  only  clerical,  managerial  or  sales 

persormel 
C 
R 
D 

5a.  Of  these  maintenance  workers,  how 
many  do  painting  as  their  primary  work 
activity? 

1  = do  painting  as  primary  activity 

2=Nooe 
C 
R 
D 

5b.  Of  these  maintenance  workers,  how 
many  do  welding  as  their  primary  work 
activity? 

1= do  welding  as  primary  activity 

2= None 
C 
R 
D 

e.  How  many  shifts  per  day  (24  hr.  period) 
do  you  have  at  this  location? 

1  = shlfts/24  hr. 

C 
R 
D 

I  now  Want  to  ask  you  some  questions 
about  chemicals  which  we  believe  are 
common  among  firms  in  your  industry.  [Hiese 
chemicals  would  be  selected  on  the  basis  of 
large  volume  usage,  known  toxicity,  or 
known  exposure  problems  in  excess  of 
permissable  limits  as  identified  from  NOES 
or  IMIS  or  from  industry  expert  opinion]. 

7.  Which  of  the  following  chemicals  are 
used,  processed,  or  emitted  at  your  facility? 
Chemical  A 

l-=Yes  > 

2=No 
C 
R 
D 

(The  interviewer  will  read  chemical  Ust 
specified  for  this  4-dlgit  SIC.  If  "Don't  Know" 
(D)  is  the  response,  the  interviewer  will  then 
attempt  to  clarify.the  question  by  reading  a 
list  of  common  synonyms  for  the  chemical. 
The  subsequent  answer  can  then  be 
reassessed  as  "Yes"  or  "No") 

&  Are  there  any  other  chemicals  in  major 
use  in  your  operations  that  I  did  not  list? 
l=Yes  (Skip  to  #S  and  add  to  list) 
2=No 
C 
R 
D 

9.  What  is  the  approximate  quantity  of 
chemical  A  that  your  facility  purchases  each 
week  or  month? 

1= 

2= 

3= 

4^ 

C 
R 
D 


.  lbs.  per  week  purchased 
.  gals,  per  week  purchased 
.  lbs.  per  month  purchased 
.  gals,  per  month  purchased 


I 
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Repeat  Question  #9  until  all  identified 
chemicafai  «i«-4aaatlfie4 

10.  Have  exposure  limits  been  adopted  t>y 
your  firm  for  these  dwmicais? 

l=Ye8 

2=No 

C 

R  (Skip  to  #12)  ] 

D  ,        '    I 

11.  \fWW»  wi^— II  fimlu  «iMe«een 
adopted? 

1==08HAJ>BL^ 

2=N10SHREL's  • 

3=ACGIHTLVs 

4=Other { 

C  I 

R 

D 

The  next  questions  are  about  processes/ 
operations  which  we  believe  are -common 
among  firms  in  yoor  Industry. 

12.  Are  any  of  the  following  processes/ 
operations  performed  in  your  facility? 
Operation  #1  : 
l=Ye8                                           •        •■ 
2=No 

C  I 

R 

D 

[Interviewer  would  read  list  of  up  to  6 
processes  or  operations  specified  for  this  4- 
digit  aCoaJfc  TUt  lit  irmJd  hr  liAwtiinJ 
from  secaadagr^data  sewcasandiodMliy 
expatta.  If  infanaatinn  Jegawhi^  jelayaal 
prnmsaeswas  aot  avafluleoraafflcient, 
then  this  quaatkm  woifld  he  r^ihrated  to 
elicit  process/apenfSoB  ideOtificafion  from 
the  reapondenl] 

13.  AreHMEe  aqy  tsSbai  paooBnaea] 
operatiaos  at  your  facility  Jhal  I  did  net  list? 

l:»Vss(Skip  to  #12attdaddtoJistl 

2=No 

C  . 

R 

D 

For  eadi  identified  process/operation,  ask 
questions  14-2& 

14.  In  Aoceaa/ChMratiMi  1: 
IsOMiiicalAwedr 
l=Yas 

2=Ne 
C 

R       ■ 
D 

REPEAT  UNUL  ALL  iDENIlFIED 
CHEMCALSMAVB  BEEN  ASKED  ABOUT 
USAGE  IN  THIS  ntOCESS. 

15.  How  many  work  stations  (or  assembly 
lines)  are  involved  in  this  process/operation? 
1= work  stations 

2= assembly  lines 

C 
R 
D 

16.  On  average,  how  many  wolkers  are 
directly  iBtrtvad^naw-praease^perntieB  at 
each  wo*«Mtaa{araaMiiiiiy4iDe)7 

c 

R 


17.  Of  these  workers,  what  percent  wod( 
exclusively  at  this  process/operadonT 
1=100%  (Co  to  #10) 

2=_ * 

C 

R  (Goto#ia) 

D 

17a.  Ror  those  wschan  w<M  da  not  waric 
exclusively  at  this  piacasa/apuiation.  te  what 
other  processes/operations  are  they  aba 
employed? 

1= 

C 
R 

D 

18.  Is  this  process /operation  a  completcfly 
enclosed  activity? 

l=rYes    (Skip  to  #14) 

2=rae 

C  •» 

R 

D 

ISila  flrisyroceas/eyeraten  located 
outdoors? 

l=Yes    (Skip  to  #21) 

2=No 

C  . 

R 

D 

20.  Js  uds  pract  ii  /mitii  alkin  ventMatedT 
l=Vet 

2=No 

C 

R  {sypto#ai 

na.  IWh^  is  Ihe  «]ppe  of  ^vntflattoiC? 
l^LocaHeidntiat   l^lfes    2=T9e 
CRD 
2  =Ceuerid  dilution 
3 = Na  turri  ventilaSon 
4=Other  (specify  type) 

21.  How 'Ofiaa  is  this^sacess/flpeiBtiaa 
performed  during  eadi  shift? 

1 = Continuously  over  entire  shift,  every  fhiA 

2=OailyXapacify  #Vday) 

q  — WmHw  ' -=*■■  ■*<— — 1-' 

5=Yearir{9aGify«/9an4 

6=Oifaer  (apodfy  #/fiNiad| 

R 
D 

22.  Are  reqpicatars  r««»tinajy  aaed  1^ 
workers? 

l=Yes 

2=No         (Skip  to  #23) 

C 

R 

D 

22a.  What  type  of  respirator? 
l=Singleuse 
2 = Hatf^iaaak  cartsiclfe 
3= Half-mask  canister 
4  =s  Full-face  cartridge 
5= Full-face  canister 
e=Powered  air  purifying  respirator 
7=Air  supplied  respiratOT 
8= Self-contained  breathing  apparatus 
0-Escape  respirator 

10=>Other 

C 


R 

D  ' 

23.  Do  you  provide  maintenance  woilcers 
who  have  exposure  to  this  process  with 
respirators? 

l=Yas 

2=No 

C 

R 

D 

24.  Is  skin.  face,  ar  ayepwHectiBn  uaodf 
l=Yes 

2=±No         (Skip  to'#2S) 

C 

R 

D 

24a.  What  1ype(«),  of  ^dn,  fiKe,  or  eye 
protection? 

l=Long  sleeve  tSurt 

2=CoveraiO 

3=Apron 

4=GIoves 

5 =Cheaii<»1  Protective  OoDiii^ 

6=Goggles 

7=Face^hield 

8=Other 

C 
R 
D 

25.  Do  jcm  have  a  JMiatd  osaMuiaicatisBU 
training  program  for  these  worimssf 
l=¥e8 

2>Ha 

C  - 

R 

D 

26.  Has  environmental  monitoring  been 
done  at  or  near  this  pi  uuossf  upei  aliuiiT 
l=Yes 

2=N0 

C 

R  (Skip  to  #14  until  aD  processes 

surveyaiQ 
D 


;a6a.iJas  this 
evaluatewMStaal  a£ 


I  ^tS  «URJ  «Kposare^ 


l=pi>satlalahBrt<« 

(Simi 

2    prtwBal  IS  ndoMte— 4  JwrgnpasureiT 

3 = potential  44  Immv  aiqposuiss?  {TWi^ 

C 

R 

D 

28b.  During^s  moidtarfag.  -were  any 
chendcds  found  to  be  hi  vxons  dfyour 
adopted  enpusui  e  giMdUnesT 
l=>Ves 
2=No 
C 

R  (Skip  to  #27) 

O 

26c  Which  chemical(s)  wctefenrfto 
exceed  adopted  giiislliiasT 

1= 

C 

R  (skip  to  #27) 

D 

28d.  Whsft  adB^,  work^nooess  or 
opewflen  da  yaa  fc^  t»  met  isspuiislMt  tor 
the  exposures  above  yam  Bdopted 
guidriiwa^y 


1= 

2s  Not  able  to  specify 

C 

R 

D 

27.  Can  you  give  us  your  monitoring  data 
for  Process  1? 
l=Yes 
2=No 
C 

R  (Skipto#14) 

0 

27a.  What  is  the  name  of  the  first  (next] 
chemical  for  which  you  have  monitoring 
data?       ■ 

1=_ 

C 
R 
D 

27b.  Is  the  data  for  the  work  area  or  for  the 
person  (worker)? 
l=Area 
2=Per8on 
C 
R 

n 

27c.  b  the  data  recorded  for  the  individual 
woricer  or  the  work  process? 
1= Worker 
2=Process 
C 
R 
D 

27d.  Is  the  data  reported  for  a  short-term 
peak  or  an  8  hour  TWA  (Time  Weighted 
Average)? 
1= Short-Term  Peak 
2=TWA 
C 


R  *> 

D 

27e.  b  the  unit  of  measurementparts  per 
million  or  milligrams  per  cubic  meter? 
1=PPM 
2=Mg/M» 
C 
R 
D 

27f.  What  is  the  exposure  data  for  thu 
chemical? 

1= 

C 
R 
D 

27g.  Do  you  have  exposure  estimates  for 
other  chemicals  used  in  this  process? 
l=Yes  (Skip  to  27a) 

2=No 
C 

R    (Skip  to  #14  until  all  processes  surveyed) 
D 

'28.  What  do  you  estimate  to  be  the  maricet 
value  of  plant  and  equipment  at  your  facility? 

1 = Less  than  SsaoOO 
2=$SO.00O-t50O,000 

3=$soi,ooo4iJ)oo.oqo   . 

4 =$1  to  $S  million 

5=$5to$50milUon 

e=More  than  $50  million 

C 

R 

D 

28.  Can  you  estimate  the  annual  value  of 
shipments  fix>m  your  facility? 

1= Less  than  SsaOOO 
2=S5a00&-$S00.00O 

3=$sooj)oo-«i.ooaooo 

4=$l-$5  million 


5=:$S-tS0mlllioa  i 

e^More  than  SSO  milUon 

C 

R 

D 

Thank  you  for  cooperating  with  us  in  our 
survey. 

Supplmnents  No*.  2,  S,  4,  S.  and  • 

Ct^ies  of  these  Supplements  are 
available  upon  request  by  calling  or 
writing:  Ms.  Regina  Ftahie.  Office  of 
Regtilatory  An^sis.  Room  Na627,  U.S. 
Deqpartment  of  Labor-OSHA.  200 
Constitution  Avenue  NW.,  Washington, 
DC  202ia  (202)  523-7283. 
No.  2 — ^Industry  Processes  and 
Chemicals,  by  Four  Digit  SIC 
Identified  in  the  1988  Sample  Survey 
No.  3 — Employee  Expostuvs  by 
Chemical  and  Industry,  Based  on 
Combined  Data  from  OSHA's 
Integrated  Management  Information. 
System  and  the  1088  Sample  Survey 
No.  4 — Employee  Exposures,  by 
Chemical  and  Industry,  Based  Upon 
Data  Collected  in  the  1988  Sample 
Survey 
No.  5— Employee  Exposiues,  by 
Chemical  and  Industry,  Based  Upon 
Data  Contained  in  OSHA's  Integrated 
Management  Information  System 
No.  6— Hazardous  Substance  Exposure 
Data  Linked  to  Indiistrial  Processes 
Identified  in  the  1988  Sample  Survey. 

[FR  Doc.  88-12213  Filed  6-6-88;  8:45  am] 
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Department  of 
Transportation- 

Federal  Aviation  Administration 

14  CFR  Part  71 

Alteration  of  tlie  San  Diego  Terminal 

Control  Area,  CA;  Correction  to  Final 

Rule 
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DEPARTMEHT  OF  TRANSPORTATION 

FMeral  Aviation  Adminietration 

14CFRPaft71 

lAirapaee  Oodnt  Na  tS-AWP-SS] 

Altarstton  of  ttie  San  Oiogo  Tenninat 
Cof)tfolArea»CA 


ir:  Federal  Aviation 
Adm&uatration  (PAA).  DOT. 

;  Cmrection  to  fihalTule. 


lU— lAwyThis  action  corrects  the    1   • 
description  of  the  San  Diego,  CA. 
Terminal  Control  Area  (TCA).  Several 
typographical  errors  were  made  in  the 
radials  which  described  the  subareas.  In 
addition,  some  minor  editorial  changes 
were  made  for  purposes  of  clarification. 

EFFECTIVE  DATE:  0001  UTC.  July  28. 1S8& 


KT10N  CONTACTt 
Joe  GilL. Airspace  Branch  (ATO-240), 
Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic 
Operations  Senriee.  Federal  Aviation 
Administratien.  800  Independence 
Avenue  SW..  Washington.  DC  20691; 
telephone:  (202)  287-8252.. 

'ANY  MMMMATIOIC 


Kstory 

FadertJ  Register  Document  88-2599 
published  February  8. 1988,  revised  the 
TCA  at  San  Diego.  CA  (53  FR  3714). 
Errors  were  made  in  the  radials  which 
described  the  subareas.  The  erron  w|ere 
made  in  converting  from  true  to 
magnetic  hearings  which  created 
boundary  lines  ^at  did  not  match.  This 
action  corrects  that  oversight.  In 
addition,  some  editorial  changes,  for 
purposes  of  clarification,  have  been 
made  to  make  the  description  easier  to 
read  and  underatand. 

The  FAA  hasdetermineddiat  ilia- 
regulation  only  involves  an  established 
body  of  technical  regulations  for  v^iich 
f^-equent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
cwrent.  it.  therefore:  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291:  (2>  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  28. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  hav^a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act 


List  of  SubJecU  in  14  CFR  Part  71 

Aviation  safety.  Terminal  control 
are^s. 

Adoption  of  the  Cecrecdon 

Accordingly,  purauant  to  the  authority 
delegated  to  me.  Federal  Registar 
Dociunent  88-2599.  as  published  in  the 
Federal  Register  on  Febraary  8. 1988  (53 
FR  3714).  is  corrected  as  follows: 

PART  71^0ES1QNATI0N  OF  FEDERAL 
AMW A  VS.  AREA  tow  ROUTESk 
CONTROLLED  AIRSPACE,  AND 
REPORTINQ  POINTS 

1.  The  authority  citation  for  Part71 
continues  to  read  as  follows: 

Aodiority:  49  US.C  1348(a).  1354(a),  ISIO; 
B.0. 10654: 49  U^C  106(g)  (Revisad  Pub.  L 
87-449.  January  12. 1983):  14  CFR  tlM. 

971.401    [Amended] 

2.  Section  71.401(b)  is  amended  as 
follows: 

San  Diago.  CA  (Ravisad] 

Primary  Airports 

San  Diego.  CA.  (Lindbergh  Field),  (lat 
3r43'5rN..  Long.  117*11 '14"W.). 
Miramar  NAS.  Miramar.  CA.  (lat 

ar52^r'N;iong.  ii7'oe'i5"w.). 

Bouadarie$ 

Soutliera  TCA  Bouotkry.  A  strai^t  Hne 
beginning  at  the  interaction  of  ]ulian  18S* 
radial  and  a  point  3  miles  north  of  the  Mexico 
Border  to  lat  32'33'Or'N..  long.  ll7*30'45"W. 

Western  Boundary.  Eastern  edge  <rf 
Warning  Area  201  (W-2n). 

Area  A.  That  airspace  extending  upward 
from  4.800  fsat  MSL  to  and  inchiding  12.500 
feel  MSL  beginning  at  the  intersection  of  the 
Julian  VORTAC  262'  radial  and  the  eastern 
edge  of  Warning  Area  W-291:  then  east  via 
the  lubaB  asr  radal  to  intercept  the  MissioB 
Bay  VORTAC  325*  radial,  then  southeast  via 
the  Mission  Bay  325*  radial  to  the  )uHan 
VORTAC  tsr  radial,  then  west  vU  the  fuUan 
VORTAC  25r  radial  to  the  Oceanskia  VGA 
200*  radiaL  tten  southwest  via  the  Ooaanaide 
200*  radial  to  the  eastern  edge  (rf  W-291,  then 
north  via  the  eastern  edge  of  W-291  to  the 

point  of  hMglnntny. 

ylrso  A  That  akspace  extending  upward 
from  24X10  (rnt  MSL  to  and  indudiiig  12.000 
feet  MSL  beginning  at  the  intersectjoo  of  the 
eastern  edge  of  W-291  and  the  Oceanaide 
200*  radial:  then  northerly  via  the  Ooamside 
200*  radial  to  intercept  the  Julian  257*  radial: 
then  easterly  via  the  fulian  257*  radtal  to 
intercept  the  Oceanside  182'  ra<hal:  then 
southerly  via  the  OceSnside  182*  radial  to 
intercept  the  Poggi  VORTAC  291*  raifial:  then 
southeasterly  via  the  Poggi  291*  radial  to 
intercept  the  extension  of  the  control  aona 
division  line  that  separates  San  Diego 
Undber^  Field.  CA.  and  San  Diego  NAS 
North  Island  CA,  Control  Zones:  moi  via 
this  line  on  an  easterly  heading  to  intercept 
the  Oceanside  171'  radial,  then  southerly  via 
the  Oceanside  171'  radial  to  the  Poggi  280* 
radial:  then  westerly  via  the  Poggi  280*  radia) 
to  the  eastern  edge  of  W-291:  then  nwtherly 


along  the  eastern  edge  at  W-291  to  the  point 
oflieginning. 

Ana  C  That  airspace  extending  upward 
from  1 JOO  feat  MSL  to  and  inchuUng  12,500 
fsat  MSL  beginning  at  the  intersection  of  the 
Oceanside  182*  radial  and  the  fulian  25r 
radial:  then  easterly  via  the  Julian  257*  radial 
to  intercept  the  Mission  Bay  325*  radial:  then 
southeasterly  via  the  Mission  Bay  325'  radial 
to  intercq>t  the  Oceanside  167*  radial:  then 
soBtheriy  via  the  Ooaanaide  167*  radial  to 
Intecpspt  the  Mission  Bay  310*  radial:  then 
southeasterly  via  the  Mission  Bay  310*  ladial 
tothe  Mission  Bay  VORTAC;  then  westerly 
via  tha  MissiOD  Bay  279*  ra<hal  to  intercept 
die  Ooeanstda  171*  radid;  then  southerly  via 
the  Oceanside  171*  radial  to  intercept  the 
extension  of  the  control  sone  division  line 
between  San  Diego  Lindbergh  Field  and  San 
Diego  NAS  North  Island  Control  Zones;  then 
westeriy  via  the  extaoaien  line  to  intercept 
the  Poggi  291'  radial:  dun  westerly  via  tlM 
Poggi  291*  radial  to  intercept  the  Oceanside 
182*  radial:  then  northerly  via  the  Oceanside 
182*  radial  to  the  point  of  beginning. 

Area  D.  That  airspace  extending  upward 
bam  1.500  feet  MSL  to  and  inchiding  2,500 
feet  MSL  and  that  airspace  extending  upward 
from  8.800  feet  MSL  to  and  iochiding  124100 
feet  lASL  beginning  at  the  Intersectioa  of 
Mission  Bay  325'  radial  and  die  visual 
axtoisioo  frf  the  Miramar  Runway  28 
canterline  then  easterly  via  the  Runway  28 
centarlina  axtensioo  to  Intocept  dw  Miramar 
Control  Zone  5  SM  arc;  then  southoiy  via  the 
5  SM  control  sona  arc  to  intarcapf  a  visual 
ttctension  of  Montgomery  Field  Runway  28R 
centerline:  then  westerly  via  the  Runway  WR. 
centerline  to  intercept  the  Oceanside  1^ 
radial:  then  northerly  via  the  Oceanside  187* 
radial  to  die  Mission  Bay  325*  radiah  then 
northwesterly  via  llie  mission  Bay  325*  radial 
to  the  point  of  begfaming. 

Area  K  That  afr^Moe  extending  upward 
from  3,000  feat  MSL  to  and  indwhng  12,500 
feat  MSL  beginning  at  the  intersection  of  the 
Mission  Bay  OOe*  radial  and  the  Julian  25r 
radial:  then  easterly  via  the  Julian  25r  radial 
to  intercept  the  Oceanside  135*  radial:  then 
soudieasterly  via  the  Oceanside  135*  radial  to 
intercept  die  Julian  24r  radiah  then 
southwesterly  via  tlie  Julian  247*  radial  to 
intercept  the  Miasion  Bay  008*  radial;  th«i 
■ortheily  via  the  Miasion  Bay  008*  radial  to 
the  point  of  beginning. 

Area  P.  That  airspace  extendijDg  upward 
bwB  the  sncfsca  to  and  including  3,200  feet 
MSL  and  that  airspaoa  extending  iqnvard 
from  4M0  feet  MSL  to  and  taKivding  12J00 
feet  kfflC  beginning  at  die  intersectioa  of  the 
Miramar  NAS  Runway  28  canterline 
extension  and  Miramar  Control  Zone  5  SM 
arc;  then  easterly  via  the  visual  extension  of 
Mramar  NAS  Runway  28  centerUne  to  the 
approach  end  of  Miramar  Runway  28;  then 
southeasterly  via  a  stright  Una  to  a  point 
toterceptlng  the  Miramar  Control  Zone  5  SM 
arc  at  die  point  wtwre  the  control  sone  arc 
interaecte  the  southern  boundary  of  tlia 
Miramar  Control  Zone  extension:  dien 
clockwise  via  the  Miramar  Control  Zone  5 
SM  ara  te  intercept  the  divisioa  line  of  the 
Miramar  md  San  Diego  Montgomery  Field 
Control  Zones:  then  westerly  via  this 
separation  Hne  to  intero^  a  viaual  extension 


of  the  Montgomery  Field  Runway  28R 
centerline:  tlien  westerly  via  the  Montgomery 
Field  Runway  2aR  centerline  extension  to 
intercept  the  Miramar  Control  Zone  5  SM  arc: 
then  clockwise  via  the  Miramar  Control  Zone 
5  SM  arc  to  die  point  of  beginning. 

Area  G.  That  airspace  extending  upward 
from  the  surface  to  and  Including  12.500  feet 
MSL  beginning  at  the  intersection  of  the 
Oceanside  135'  radial  and  the  Juban  247* 
radial:  then  southeasterly  via  the  Oceanside 
135'  radial  to  intercept  the  south  boundary  of 
the  Miramar  Control  Zone  extension;  then 
westerly  via  the  Miramar  Control  Zone 
extension  southern  boundary  line  to  a  point 
intersecting  the  Miramar  Control  Zone  5  SM 
arc;  then  via  a  direct  line  to  the  approach  end 
of  Miramar  Runway  28  approach  end;  then 
northwesterly  via  the  Miramar  Runway  28 
centerline  and  Runway  28  centerline 
extension  to  intercept  the  Miramar  Control 
Zone  5  SM  arc  then  clockwise  via  the 
Miramar  Control  Zone  5  SM  arc  to  intercept 
the  Julian  247*  radial;  then  northeasterly  via 
the  Julian  247*  radial  to  the  point  of 
beginning. 

Area  H.  That  airspace  extending  upward 
from  1.800  feet  MSL  toand  includnig  12.500 
feet  MSL  beginning  at  the  intersection  of  the 
Oceanside  135'  radial  and  the  JuUan  tAT 
radial;  then  northeasterly  via  the  Julian  247* 
radial  to  intercept  the  Oceanside  130*  radial: 
then  southeasterly  via  the  Oceanside  130* 
radial  to  die  Poggi  007*  radial;  then  southerly 
via  die  Poggi  007*  radial  to  die  southern 
boundary  line  of  the  Miramar  Control  Zone 
extension;  then  westerly  along  the  southern 
boudnary  line  of  the  Miramar  Control  Zone 
extension  to  intercept  the  Oceanside  135' 
radial;  then  northwesterly  via  the  Oceaiuide 
135*  radial  to  the  point  of  beginning. 

Area  I.  That  airspace  extending  upward 
from  3J0O  feet  MSL  to  and  including  12,500 
feet  MSL  beginning  at  the  intersection  of  the 
Oceanside  130'  radial  and  die  Julian  24r 
radial;  then  northeasterly  via  the  Julian  24r 
radial  to  the  Oceanside  121'  radial;  then 
soudieasteiiy  via  die  Oceanside  121*  radial  to 
intercept  the  Poggi  020*  radial;  dien  soudierly 
via  die  I*oggi  020*  radial  to  intercept  an 
extension  of  the  southern  boundary  line  of 
the  Miramar  Control  Zone  extension;  then 
southwest  along  this  extension  line  to 
intercept  the  Poggi  OOT  radial:  dien  northerly 
via  the  Poggi  007'  radial  to  the  Oceanside 
130*  radial;  then  northwesterly  via  the 
Oceanside  130'  radial  to  the  point  of 
beginning. 

Area  J.  That  airspace  extending  upward 
frtim  4,800  feet  MSL  to  and  including  12,500 
feet  MSL  beginning  at  the  Mission  Bay 
VORTAC:  dien  northwesterly  via  die  Mission 
Bay  310*  radial  to  the  Oceanside  167*  radial; 
then  northerly  via  the  Oceanside  167*  radial 
to  the  westerly  extension  of  the  Montgomery 
IHeld  Runway  2tft  centerline;  then  easterly 
via  the  Runway  28R  centerline  to  the 
separation  line  between  San  Diego 
Montgomeiy  Field  and  Miramar  Conbvl 
Zones;  then  easterly  via  the  control  zone 
separation  line  to  intercept  the  Miramar 
Control  Zone  5  SM  arc  then 
counterclockwise  via  the  Miramar  Control 
Zone  5  SM  arc  to  intercept  the  soutHem 
boundary  of  the  Miramar  Control  Zone 
extension:  then  easterly  along  the  Miramar 


Control  Zone  extension  southern  boundary 
line  extended  to  intercept  the  Oceanside  130* 
radial;  then  southeasterly  via  the  Oceanside 
130'  radial  to  die  Julian  207*  radial;  then 
southerly  via  the  Julian  207'  radial  to  the 
Mission  Bay  099*  radiah  then  westerly  via  the 
Mission  Bay  099*  radial  to  the  point  of 
begiiming. 

Area  K.  That  airspace  extending  upward 
from  5.800  feet  MSL  to  and  including  12.500 
feet  KiSU.  beginning  at  the  intersection  of  the 
Mission  Bay  085*  radial  and  the  Oceanside 
130'  radial;  then  easterly  via  the  Mission  Bay 
085'  radial  to  i||ercept  die  Julian  191'  radial; 
then  southeriy  via  the  Julian  191'  radial  to 
intersect  a  line  that  is  3  NM  north  and 
parallel  to  the  U.S./Mexican  Borden  then 
westerly  via  this  line  to  the  Poggi  121°  radial; 
then  northwesterly  via  the  Poggi  121'  radial 
to  Poggi  VORTAC;  dien  northeasterly  via  die 
I>oggi  070*  radial  to.  intercept  the  Julian  207* 
radial:  then  northeasterly  via  the  Julian  207* 
radial  to  intercept  the  Oceanside  130°  radial; 
then  northwesterly  via  the  Oceanside  130* 
radial  to  the  point  of  begiiming. 

Area  L  That  airspace  extending  upward 
from  the  surface  to  and  including  12,500  feet 
MSL  beginning  at  the  intersection  of  the 
Oceanside  171'  radial  and  the  Mission  Bay 
279'  radial;  then  easterly  via  the  Mission  Bay 
279'  radial  and  the  Mission  Bay  099*  radial  to 
the  Mission  Bay  10  DME,  then  clockwise  via 
die  Mission  Bay  10  DME  arc  to  die  Poggi  301* 
radial:  then  northwesterly  via  the  Poggi  301* 
radial  to  intersect  the  division  line  that 
separates  the  San  Diego  Lindbergh  Field  and 
San  Diego  NAS  North  Island  Control  Zones: 
then  westerly  along  this  line  extended  to 
intercept  the  Oceanside  171'  radial;  then 
northerly  via  the  Oceanside  171'  radial  to  the 
point  of  beginning;  excluding  that  airspace 
(the  VFR  Corridor  in  this  area  and  die  area 
Q)  extendbig  upward  from  3,301  feet  to  but 
not  including  4.700  feet  MSL  in  an  area 
beginning  at  die  Mission  Bay  VORTAC;  dien 
southeasterly  on  a  line  direct  to  the  Hotel  del 
Coronado  (south  end  of  Coronado  Island); 
then  via  the  Silver  Strand  Boulevard  to  the 
Mission  Bay  10  DME;  then  counterclockwise 
via  the  Mission  Bay  10  DME  to  intersect 
Interstate  5  (1-5):  then  northerly  via  1-5  to  the 
intersection  of  Highway  94;  then  on  a 
northerly  heading  direct  to  the  intersection  of 
the  interchange  of  1-5  and  1-805  to  intersect 
the  Mission  Bay  069*  radial:  then  westerly  via 
Mission  Bay  069*  radial  to  Mission  Bay  to  the 
point  of  beginning. 

Area  M.  That  airspace  extending  upward 
from  1,600  feet  MSL  to  and  including  12,500 
feet  MSL  beginning  at  the  Mission  Bay  099* 
radial/10  Dl^  then  easterly  via  the  Mission 
Bay  099*  radial  to  die  Mission  Bay  13  DME: 
then  clockwise  via  the  13  DME  arc  to  the 
Poggi  301°  radial;  then  northwesterly  via  the 
Poggi  301*  radial  to  the  Mission  Bay  10  DME: 
then  northerly  via  the  10  DME  arc  to  the  point 
of  beginning. 

Area  N.  That  airspace  extending  upward 
from  3,000  feet  MSL  to  and  including  ,12,500 
feet  MSL  beginning  at  the  Mission  Bay  069* . 
radial/13  DME;  then  easterly  via  the  Mission 
Bay  099°  radial  to  the  mission  Bay  15  DME; 
then  clockwise  via  the  Mission  Bay  IS  DME 
arc  to  the  Poggi  301*  radial;  then 
northwesterly  via  the  Poggi  301'  radial  to  the 
Mission  Bay  13  DME:  then  northerly  via  die 
13  DME  to  the  point  of  beginning. 


Area  O.  That  airspace  extending  upward 
from  3.500  feet  MSL  to  and  including  12.500 
feet  MSL  begiiining  at  the  Mission  Bay  099* 
radial/lS  DME;  then  easterly  vd  the  Mission 
Bay  099'  radial  to  the  Jalian  20r  radial;  then 
southerly  via  the  Julian  207'  radial  to  the 
Poggi  070*  radial;  then  southwesterly  via  die 
Poggi  070*  ndial  to  die  Poggi  VORTAC;  then 
northwesterly  via  the  Poggi  301*  radial  to  the 
Mission  Bay  ISOikfE:  dies  nordieriy  via  the 
Mission  Bay  IS  DVffi  arc  to  die  point  of 
beginning. 

Area  P.  That  airspace  extending  upward 
from  4,800  feet  MSL  to  and  including  12.500 
feet  MSL  beginning  at  the  intersection  of  the 
Poggi  280°  radial  and  the  eastern  edge  of  W- 
291;  then  easterly  via  the  Poggi  280°  radial  to 
intercept  die  mission  Bay  10  DME:  dien 
northeasterly  via  the  Mission  Bay  10  DME  to 
the  Poggi  301*  radial:  dien  southeasterly  via 
the  Poggi  301*/121'  radials  to  intercept  a  line 
that  is  3  NM  north  and  parallel  to  the  U.S./ 
Mexican  Border  then  westerly  via. this  line  to 
the  eastern  edge  of  W-291;  then  northerly  via 
the  eastern  edge  of  W-291  to  the  point  of 
begiiining. 

AreaQ.  That  airspace  extending  upward 
from  2.800  feet  MSL  to  and  including  12,500 
^t  MSL  beginning  at  the  intersection  of  the 
Oceanside  171'  radial  and  an  extension  of 
the  division  line  separating  the  San  Diego 
Lindbergh  Field  and  San  Diego  NAS  North 
Island  Control  Zones:  then  easterly  along  that 
division  line  to  intercept  the  Poggi  301*  radial; 
then  southeasterly  via  the  Poggi  301°  radial  to 
intercept  the  Mission  Bay  10  DME;  then 
clockwise  via  the  Mission  Bay  10  DME  arc  to 
intercept  the  Poggi  280'  radial;  then  westerly 
via  the  Poggi  280°  radial  to  the  Oceanside 
171*  radial;  then  northerly  via  the  Oceanside 
171*  radial  to  the  point  of  beginning, 
excluding  airspace  contained  in  the  VFR    . 
Corridor  (See  Area  L). 

Area  H  That  airspace  ei^ending  upward 
from  4.800  feet  MSL  to  and  including  12,500 
feet  MSL  beginning  at  the  intersection  of  the 
Oceanside  135*  radial  and  the  Julian  257' 
radials;  then  easterly  via  the  Julian  257' 
radial  to  intercept  the  Oceanside  115'  radial; 
then  southeasterly  via  the  Oceanside  115° 
radial  to  intercept  the  Poggi  020°  radial;  then   ' 
southerly  via  the  Poggi  020'  radial  to 
intercept  the  Oceanside  121'  radial;  then 
northwesterly  via  the  Oceanside  121*  radial 
to  intercept  the  Julian  247*  radial;  then 
southwesterly  via  the  Julian  247'  radial  to 
intercept  the  Oceanside  135'  radial;  then 
northwesterly  via  the  Oceanside  135'  radial 
to  the  point  of  beginning. 

Area  S.  That  airspace  extending  upward 
from  6,800  feet  MSL  to  and  including  12,500 
feet  MSL  begiiming  at  the  intersection  of  the 
Julian  VORTAC  262°  radial  and  the  Mission 
Bay  325°  radial;  then  easterly  via  the  Julian 
262'  radial  to  intercept  the  Oceanside 
VORTAC  115°  radial:  then  southeasterly  via 
the  Oceanside  115°  radial  to  intercept  the 
Julian  257*  radial;  then  westerly  via  the  Julian 
25r  radial  to  die  Mission  Bay  VORTAC  008* 
radial;  then  southerly  via  the  Mission  Bay 
006'  radial  to  intercept  the  Julian  247°  radial: 
then  southwesterly  via  the  Julian  247°  radial 
to  intercept  the  Miramar,  CA,  Control  Zone  5 
SM  boundaryi  then  southerly  via  the  5  SM 
control  zone  arc  to  intercept  the  Miramar 
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Runway  28  centerline  extended:  then  * 

westerly  via  the  Miramar  Runway  28 

centerline  extension  to  intercept  the  Misakm 

Bay  325*  radi^  then  northwest  via  the 

Mission  Bay  325°  radial  to  the  point  of 

beginning. 

Issued  in  Washington,  DC  on  May  28.  i98& 
Sheloaio  Wugaher. 

Manager.  Airspace-Rules  and  Aeronautical 
Information  Division. 
JFR  Doc.  88-12724  Filed  8-6-88: 8:45  ami - 
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34  CFR  Part  562 

BiHngual  Education;  Fellowship  Program; 

Final  Regulations 
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DEPARTMENT  OF  EDUCATION 

Office  of  BNbiQUfll  Education  and 
■anorny  unsueO'e  Anavs 

34CFRPart562 

BMngual  Education;  FaRowtMp 


AQBtcv:  Department  of  Education. 
action:  Final  regulations. 


R  The  Secretary  issues  final 
regulations  for  the  Bilingual  Education: 
Fellowship  Program.  The  Fellowship 
Propvm  provides  financial  assistance  to 
full-time  students  at  participating 
schools,  who  are  in  pursuit  of  a  degree 
above  the  bachelor's  level  in  areas 
related  to  programs  for  limited  English 
proficient  persons  such  as  teacher 
training,  program  administration, 
research  and  evaluation,  and  curricuJimi 
development  Institutions  of  higher 
education  (IHEs)  are  eligible  to  apply  for 
participation  in  the  Fellowship  Prc^m. 
EFFECnvi  DATE  These  regulations  take 
effect  either  45  days  after  publication  in 
the  Fadeial  Register  or  later  if  the 
Congress  takes  certain  adioumments.  If 
you  want  to  know  the  effective  date  of 
these  regulations,  call  or  write  the 
Department  of  Education  contact 
person. 

ran  FURTHER  MfORMATION  CONTACR 

loyce  Brown,  Office  of  Bilingual 
Education  and  Kfinority  Languages 
Affairs.  UJS.  Departawnt  of  Education. 
400  Maryland  Avenue  SW.  (Room  421, 
Reporters  Building),  Washington.  DC 
20202.  Telephone:  (202)  245-2595. 

authority  for  the  Fellowah^)  I^ogram  is 
under  section  743  of  Part  C  of  the 
Bilingual  Education  Act.  Title  VD  of  die 
Elementary  and  Secondary  Education 
Act  of  1965,  as  amended  by  Pub.  L  98- 
511.  enacted  on  October  19, 1984  (20 
U.S.C  3221-3262. 

An  individual  submits  an  application 
for  a  fellowship  to  an  IHE  that  is 
approved  for  participation  in  the 
Fellowship  Program.  Although  not 
eligible  for  funds,  an  IHE  may  apply  for 
participation  in  the  Fellowship  Program. 
A  participating  IHE  forwards  to  the 
Secretary  names  of  individuals 
nominated  for  fellowships.  The 
Secretary  selects  Fellows  from  among 
the  individuals  nominated. 

On  August  16, 1985.  the  Secretary 
published  final  regulations  with 
invitation  to  comment  for  the  Fellowship 
Program  in  the  Federal  Register  (50 1^ 
33308).  These  regulations  included  a 
discussion  of  the  significant  comments 
received.  Only  minor  technical  changes 
have  been  made  in  these  regulations  to 


conform  with  34  CFR  Part  500— Bilingual 
Educatioa:  Geawal  I^rovisions. 

Aaslysis  off  Comments  and  rhnngis 

In  response  to  the  Secretary's 
invitation  to  comment  in  the  final 
regulations,  five  parties  submitted 
comments.  An  analysis  of  the  oenments 
and  of  the  changes  in  the  regulatimis 
follows. 

Substantive  issues  are  discussed 
"under  the  section  of  the  regulations  to 
which  they  pertain.  Technical  and  other 
minor  changes — and  suggested  diangw 
die  Secretary  is  not  legally  authorized  to 
make  under  the  applicable  statatory 
authority — are  not  addressed. 

Purpose  of  the  Fellowship  Progrom 
(Section  562.1) 

Comment  One  commeoter  suggested 
that  the  program  should  train  teachers 
(who  can  also  conduct  in-service 
training  of  other  teachers),  but  not 
administrators. 

Discussion:  In  order  to  ensure 
consistency  with  the  statute,  the 
Secretary  believes  that  the  regalatioos 
should  provide  for  training  of  teechers 
and  administrators. 

Change:  None. 

Stipend  Sestriction  (Section  5a2J(bJ(ii)) 

Comment'  One  commenter  suggested 
that  there  be  no  requirement  concerning 
the  amount  of  time  that  a  fellowship 
recqiient  is  gainfully  employed. 

Discaseion:  A  fellowship  recipient 
may  woric  unliaHted  hours  and  still 
receive  assistance  for  his  or  her  tuition, 
books,  fees,  and  travel.  Howevecin 
allocating  available  funds,  the  Secretary 
has  condbded  that  the  portion  of  the 
award  which  provides  a  stipend  is  . 
appropriately  based  upon  the  amount  of 
time  that  Fellows  are  gainfully 
employed. 

Change:  Ngne. 

Evidence  of  Local  or  National  Need 
(§5K.ll(e)) 


Comment  One  commenter  i 
that  universities  should  survey  the 
potential  job  market  for  the  gradoates  of 
their  programs. 

Discussion:  The  Secretary  recognizes 
the  potential  job  market  as  an  Important 
consideration  in  determining  die  aMalMr 
of  graduates  required  and  has  aseuaed 
responsibility  for  conducting  such 
surveys.  Fellowship  grant  fundi  ere  only 
available  to  Fellows  in  order  to 
participate  in  approved  univecrity 
programs.  Universities  do  not  looeiwea 
portion  of  the  grant  funds  to  condact 
any  program  activities. 

Change:  None. 


Use  of  Language  Prof iciency  as 
Selection  Criteria  (§  5eZ30(c)(2)J 

Comment  One  commenter  suggested 
that  prdficiency  in  English  and  another 
language  should  be  an  essential 
qaaliflcatitm  for  a  fellowship. 

Discussion:  It  is  the  Secretary's  view 
diat  since  the  fellowship  assistance  is 
piovided  to  students  pursuing  graduate 
degrees  in  such  areas  as  teacher 
training,  progradi  administration, 
reaeardi  and  evaluation,  curriculum 
development,  and  teaching  in  special 
ahemative  instructional  programs, 
language  proficiency  other  than  in 
En^sh  may  not  be  necessary  in  all 
instances. 

Quwge:  None. 

Obligation  Accountability  (§  562.47) 

Comment  One  commenter  suggested 
that  the  university  should  report  on  the 
job  performance  and  career  ladder 
status  of  the  graduates. 

Discussion:  Graduates  frequently  find 
employment  at  sites  other  than  those 
where  they  received  training.  Therefore, 
the  Secretary  concludes  that  it  would  be 
difficult,  if  not  impossible,  for  the 
aniversity  to  report  on  the  job 
performance  and  career  ladder  status  of 
iti  graduates.  Fellowship  recipients  are 
required  by  contractual  agreement  to 
report  on  their  employment  status. 

Change:  None. 

becudve  Order  12291 

Tkeat  regulations  have  been  reviewed 
in  accordance  with  Executive  Order 
12291.  They  are  not  classified  as  major 
because  they  do  not  meet  the  criteria  for 
■ajor  regulations  established  in  the 
order. 

Assessment  of  Educational  Impact 

In  the  Final  Regulations  with 
Invitation  to  Comment  the  Secretary 
requested  comments  on  whether  the 
regulations  would  require  transmission 
off  information  that  is  being  gathered  by 
or  is  available  irom  any  o&er  agency  or 
authority  of  the  United  States. 

Based  on  the  response  to  the  rules  and 
en  its  own  review,  the  Department  has 
detenained  that  the  regulations  in  this 
document  do  not  require  transmission  of 
information  that  is  being  gathered  by  or 
is  available  from  any  other  agency  or 
authority  of  the  United  States. 

List  of  Subjects  in  34  CFR  Part  562 

Bilingual  education.  Education,  . 
Bementary  and  secondary  education, 
&art  programs— education.  Reporting 
and  reoordkeeping  requirements. 
Sdioierships  and  fellowships. 

Dated:  April  ft.  1988. 


(Catalog  of  Federal  Domestic  Assistance 
Number  84.003.  BiUngaal  Education) 
WiHiam  |.  Banaett. 
Secretary  of  Education. 

The  Secretary  amends  Tide  34  of  the 
Code  of  Federal  Regulations  by  revising 
Part  562  to  read  as  follows: 

PART  562-BIUNQUAL  EDUCATION: 
FELLOWSHIP  PROGRAM 

Subpart  A— Oenerai 

Swi.    , 

562.1  Fellowship  Program. 

582.2  Who  is  eUsible  to  apply  for  assistance 
under  the  Fellowship  ProgremT 

562.3  What  regulations  apply  to  the 
Fellowship  Program? 

562.4  What  definitions  apply  to  the 
Fellowship  Program? 

562.5  What  does  a  fellowship  award 
indude? 


(Authority.  20  U.S.C  32S3) 

8562.2   WheiseigMelDspplyfor 


Subpert  B— Hew  Doee  en  tneWuHonef 
MgherUunMen  (MEKOPMn  Approval  of 
its  AppRcabon  for  Par1lclpaMon7 

562.10  How  does  the  Secretary  approve 
IHEs  for  participation? 

562.11  What  criteria  does  the  Secretary  use 
in  reviewing  applications  for 
participation? 

Subpart  C— How  Does  sn  IndtoMual  Apply 
for  a  reaoMFsnipr 

562.20    Where  does  an  individual  apply? 

Subpart  p—Waw  does  the  Secretary  Select 
Wew  FaSowsi 

S62J0    How  does  the  Secretary  select  new 

Fellows? 
562.31    What  is  the  period  of  a  fellowship? 

Subpert  E— WiMt  CondWoNs  Must  be  Met 
By  rsMiwr 

562.40  What  is  the  service  requirement  for  a 
fellowship? 

562.41  What  are  the  requirements  for 
repayment  of  the  fellowship? 

582.42  What  is  the  repayment  schedule? 

562.43  What  interest  is  chvged? 

562.44  Under  what  circumstances  is 
repayment  deferred? 

562.45  What  is  the  length  of  the  deferment 
of  repayment? 

562.46  IJnder  what  circumstances  is 
repayment  waived? 

562.47  How  shall  the  recipient  account  for 
his  or  her  obligation? 

Authority:  20  U.S.C  3221-3282,  unless 
otherwise  noted. 


Subpart  A— Qeneral 


8962.1 

The  Fellowsiiip  Prograin  provides 
financial  assistance  to  fidl-time  students 
who  are  in  pursuit  of  a  dep«e  above  the 
bachelor's  level  in  areas  related  to 
programs  for  limited  &tglish  proficient 
persons  (as  defined  bi  34  CFR  500.3) 
such  as  teacher  training,  program 
administration,  research  and  evaluation, 
and  curriculum  development 


(a)  An  institution  of  higher  education 
(IHE)  that  offers  a  progfam  of  study 
leading  to  a  degree  above' the  bachelor's 
level  as  described  in  |  582.1  may  apply 
for  participation  in  the  Fellowship 
Program. 

(b)  An  individual  is  eligible  to  apply 
for  a  fellowship  under  this  program  if 
the  individual— 

(IKO  i>.B  citizen,  a  national  or  a 
permanent  resident  of  the  United  States: 

(ii)  Is  in  the  United  States  for  othter 
than  a  temporary  purpose  and  can 
provide  evidence  from  the  Immigration 
and  Nattiralization  Service  of  his  or  her 
intent  to  become  a  permanent  resident; 
or 

(in)  Is  a  permanent  resident  of  the 
Commonwealth  of  Puerto  Rico,  Guam, 
American  Samoa,  the  Virgin  Islands,  the 
Northern  Mariana  Islands,  or  the  Trust 
Territories  of  the  Pacific  Islands, 
Republic  of  Palau;  and 

(2)  Has  been  accepted  for  etirollment 
as  a  full-time  student  in  a  course  of 
study  offered  by  an  IHE  approved  far 
participation  in  the  program. 

(Authority:  20  U.&C  3253) 

8562.3    WlMt  reguMions apply  to  the 


'  ThefoUowhig  regtilations  apply  to  die 
Fellowship  Pn^ram: 

(a)  The  regulations  identified  in  34 
CFR  500.3. 

(b)  Hie  regulations  in  diis  Part  562. 

(Audiority:  20  U.S.C  3253) 

8562.4   whet  definitions  apply  to  ttie    ^ 


The  definitions  in  34  CFR  50a4  apply 
to  awards  made  subsequent  to  Fiscal 
Yealrl985. 

(Authority:  20  U3.C  3231-3262) 

«Ka<«    Wliat  daaa  a  falowalte  awMd 


(a)  Allowable  costs.  A  Student  may 
use  Fellownship  funds  under  the  program 
for — 

(1)  Tuition  and  fees — the  normal  and 
usual'costs  associated  with  the  course 
of  study, 

(2)  Books— up  to  $250; 

(3)  Travel— up  to  $250  for  travel  to 
field-study  site;  and 

(4)  A  stipend,  subject  to  the 
restrictions  in  paragrai^  (b)  of  this 
section. 

(b)  Stipends.  (1)  An  individual  may 
receive  a  Fellowship  stipend  if  he  or  she 
is— 

(i)  A  full-time  student  in  a  program  of 
study  which  was  approved  by  the 


Secretary  in  accordance  with  8  582.10; 
and 

(ii)  Not  gainfully  employed  more  than 
20  hours  a  week  or  the  annual 
equivalent 

(2)  A  stipend  for  an  individual 
participating  in  the  Fellowship  Program 
may  not  exceed  $450  per  month. 

(Authority:  7D  U.S.C  32S5) 

Subpart  B-4IOW  Dope  an  Inetitution  oif 
Mghar  Education  (ME)  Obtain 
Mpprovaror  ns  Appacanon  Tor 
PartidpatlonT 

8562.10  Hew  dees  the  Seeratary  approve 
inca  rar  pamci^uaofi  r 

(sKl)  The  Secretary  determines 
whether  to  approve  an  IHE  for 
participation  with  regard  to  each 
proposed  language  curriculum  based  on 
the  quality  of  die  application  using  the 
criteria  listed  in  8  562.11. 

(2)  The  Secretary  awards  up  to  a 
maximum  of  100  points  for  all  the 
criteria. 

(3)  Tlie  maximum  possible  score  for 
each  criterion  is  indicated  in 
parentheses  following  the  heading  for 
each  criterion. 

(b)  Alter  die  IHE's  application  has 
been  evaluated  according  to  the 
selection  criteria,  the  Sectary  rank 
orders  the  application. 

(c)  Following  the  rank  order,  the 
Secretary  then  designates  the  maximum 
number  of  fellowships  by  language 
curriculum  that  may  be  awarded  at  each 
IHE— 

(1)  Based  on  the  IHE's  capacity  to 
provide  graduate  training  in  the  areas 
proposed  for  fellowship  recipients:  and 

(2)  To  the  extent  feasible,  in 
proportion  to  the  needs  of  various 
groups  of  individuals  with  limited 
English  proficiency  within  the 
geographic  area. 

(Authority:  20  U.S.C  3253(a).  3254) 

(Approved  by  the  OfTice  of  Management  and 
Budget  under  control  number  1885-0001)    ' 

8562.11  Whet  criterie  does  the  Secretary 
use  in  reviewing  appMcalions  for 


[a)  Institutional  commitment  (25 
points) 

(1)  The  Secretary  reviews  each 
application  to  determine  the  quality  of 
the  IHE's  graduate  program  of  study. 

(2)  The  Secretary  considers — 

(i)  The  extent  to  which  the  program 
has  been  adopted  as  a  permanent 
graduate  program  of  study; 

(ii)  The  organizational  placement  of 
the  program; 

(iii)  The  staff  and  resources  which  the 
IFffi  has  committed  to  the  program;  and 
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(iv)  The  IKE'S  demonstrated 
competence  and  experience  in  programs 
and  activities  such  as  diose  anthorized 
under  the  Act. 

(b)  Quality  of  faculty  members.  (20 
points) 

(1)  The  Secretary  reviews  each       j 
application  to  determine  the  ' 

quahfications  of  the  faculty  in  the 
academic  area. 

(2]  The  Secretafy  oonsidenr  the  extent 
to  which  the  back^ouod.  education, 
research  interests,  and  relevant 
experience  of  the  faculty  qualify  them  to 
plan  and  implement  a  successful 
program  of  high  academic  quality. 

(c)  Quality  of  the  instrvctiona! 
program.  (20  points) 

(1)  The  Secxetaiy  considers  the 
quality  of  die  applicant's  pro-am  of 
instruction. 

(2)  The  Secretary  consider»— 

(i)  In  the  case  of  projects  designed  to 
prepare  educational  personnel  for 
programs  for  limited  English  proficient 
persons  that  use  English  and  a  language 
other  than  English,  the  project 
incorporates  the  use  of  both  English  and 
a  language  other  than  KngUfh.  to  the 
extent  necessary  to  develop  the 
participants'  competencies  as  bilingual 
education  personnel; 

(ii)  The  quality  of  the  standards  used 
to  determine  satisfactory  progress  in 
and  completion  of  the  program;  and 

(iii)  The  interdisdpl^ry  aspects  of 
the  program. 

(d)  Field  based  experience.  (15  points) 
The  Secretary  reviews  each 

application  to  determine  the  extent  to 
which  the  program  provides  field  based 
experience  throu^  arrangements  with 
local  educational  agencies  (LEAs),  State 
educational  agencies  (SEAs)  and 
persons  or  organizations  with  expertise 
in  programs  for  limited  English 
proficient  persons. 

(e)  Evidence  of  local  or  national  need. 
<10  points)  .    .  j . 

The  Secretary  reviews  etwh 
application  to  determine  the  need  for 
more  individuals  trained  above  the 
bachelor's  level  in  proportion  to  the 
needs  of  various  groups  of  individuals 
with  limited  English  proficiency  in  the 
local  area,  and  throughout  the  country. 

(f)  Recruitment  plan.  (10  points) 
The  Secretary  considers  the  IHB'i 

plans  for  recruiting  and  selecting 
nominees  using  the  criteria  listed  in 
S  562.30  (b)  and  (c). 

(Authority:  20  U.S.C  3253(a)) 

(Approved  by  the  Office  of  Management  and 

Bm^  under  controi  munber  1885-0001) 


Subpart  C— How  Dom  An  IndivMual 
Apply  foral 


S5C2.20    Where  doe*  an  individual  i«iply7 

(a)  An  individual  shall  submit  an 
application  for  a  fellowship  to  a 
participating  IHE. 

(b)  Each  participating  IHE  may 
establish  procedures  for  receipt  of 
applications  from  individuals. 
(Authority:  20  U.S,C.  32S3(a)) 

Subpart  O— How  Doaa  ttw  Sacratary 
Select  Maw  FaBowa? 

SS62J0   How  does  ttN  Secretary  select 

(a)  Tlie  Secretary  selects  Fellows 
taking  into  consideration  the  rank 
orders  prepared  by  the  IHE,  subject  to 
the  maximum  number  of  fellowships  per 
language  curriculum  designated  for  that 
IHE. 

(b)  The  Secretary  gives  preference  to 
in^viduals  intending  to  study  programs 
for  limited  Enghsh  proficient  persons  in 
the  following  specialized  areas: 

(1)  Vocational  education. 

(2)  Adult  education. 

(3)  Gifted  and  talented  educatitm. 

(4)  Special  education. 

(5)  Education  technology. 
;   (6)  Literacy. 

(7)  Mathematics  and  scienoe 
education. 

(c)  In  recommending  nominees,  an 
IHE  shall  consider  the  following  criteria: 

(1)  Academic  record.  Ilbe  quality  of 
the  academic  record  of  the  applicant 

(2)  Language  prof iciency.  "The 
applicant's  proficiency  in  English  and,  if 
applicable,  the  language(s)  to  be 
studied. 

P)  Experience.  The  extent  of  the 
applicant's  experience  in  providing 
services  to,  teaching  in,  or  administering 
programs  for  limited  English  proficient 
persons. 

(Authority:  20  U.S.C.  32S3{a)) 

(Approvnd  by  the  OfRce  of  Management  and 

Budget  under  control  number  1885-0001) 

Sseui    What  Is  ttie  period  of  a 


(a)  Except  as  provided  in  paragraph 
(b)  of  this  section — 

(1)  Fellowships  may  be  awarded  for  a 
maximimi  of  two  one-year  periods  to  a 
student  who  maintains  satisfactory 
progress  in  a  post-baccalaureate 
program  of  study;  and 

(2)  Fellowships  may  be  awarded  for  a 
maximum  of  three  one-year  periods  to  a 
student  who  maintains  satisfactory 
progress  in  a  doctoral  program  of  study. 

(b)  Subject  to  the  availability  of  funds 
and  where  adequate  justification  is 
provided  by  an  IHE,  the  Secretary  may 
extend  a  fellowship  beyond  the 


maximum  period  to  a  recipient  who.  for 
circumstances  beyond  his  or  her  control, 
is  not  able  to  comfrfete  the  program  of 
study  in  that  period. 

(c)  A  recipient  of  a  fellowship  who 
seeks  assistance  beyond  the  hiitial  one- 
year  period  must  be  renominated  by  the 
participating  IHE.. 

(dl'liie  Secretary  may  give  preference 
to  recipients  in  (heir  second  or  third 
year  who  maintain  satiafaGtory  progress 
in  the  program  of  study  prior  to 
approving  nominations  of  new  students. 

(Audiority:  20  U.&C  32S3(a)) 

Subpart  E^What  CondMona  Muat  Ba 
MatbyFallowa? 


S  562.40 

fora 


What  Is  the 


(a)  Upon  selection  for  a  fellowship, 
the  recipient  shall  sign  an  agreeoient 
provided  by  the  Secretary  to  wortc  for  a 
period  equivalent  to  the  period  of  time 
that  the  recipient  receives  assistance 
under  the  feUowship  in  one  or  more  of 
the  foUowing  activities: 

(1)  Training  personnel  to  develop  and 
conduct  programs  for  limited  English 
pipfident  persons  or  teacher  training 
programs  at  IHEs. 

(2)  Conducting  research  related  to 
programs  for  limited  English  proficient 
persons. 

(3)  Administering  programs  for  limited 
English  proficient  persons. 

(4)  Conducting  evaluations  of 
programs  for  limited  English  proficient 
persons. 

(5)  Developing  curriculum  materials 
designed  for  programs  for  limited 
English  proficient  persons. 

(8)  Working  in  any  other  activity, 
approved  in  advance  by  the  Secretary, 
in  accordance  with  the  procedures  in 
S  562.47,  winch  is  related  to  programs 
and  activities  such  as  those  authorized 
under  the  Act. 

(b)  A  recipient  shall  begin  working  in 
one  or  more  of  the  activities  listed  in 
paragraphs  (a)  (1)  through  (6)  of  this 
section  within  six  months  of  the  date  the 
recipient  ceases  to  be  enrolled  at  an  IHE 
as  a  full-time  student. 

(Authority:  20  U-S-C  3253(c)) 

8562.41    What  srs  ttw  rsqulreineou  tor 
rapaynwiit  of  the  fellowship? 

(a)  If  a  recipient  does  not  work  in  one 
of  the  activities  described  in  (  S62.40(a) 
(1)  through  (6).  he  or  she  shall  repay  the 
full  amount  of  the  fellowship. 

(b)  The  Secretary  prorates  the  amount 
a  recipient  is  requireid  to  repay  based  on 
the  length  of  time  the  recipient  worked 
in  an  authorized  activity  compared  with 
the  length  of  time  during  which  he  or  she 
received  assistance. 


^1f:'i 
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(Authority:  20  U.S.C.  3253(c)) 

$562.44    What  Is  ttw  repayment  setwtfule? 

(a)  A  recipient  required  to  repay  all  or 
part  of  the  amount  of  the  fellowship 
shall— 

(1)  Begin  repayments  within  six 
months  of  the  date  he  or  she  ceases  to 
be  enrolled  as  a  folUtime  student  at  an 
IHE  in  the  Fellowship  Program;  or 

(2)  Begin  repayments  on  a  date  and  in 
a  manner  established  by  the  Secretary, 
if  he  or  she  ceases  to  work  in  an 
authorized  activity,  of  die  prorated 
amount  of  his  or  her  obligation. 

(b)  A  recipient  must  repay  the 
required  amount,  including  interest  in  a 
lump  sum  or  installment  payments 
approved  by  the  Secretary.  This  period 
may  be  extended  if  the  Secretary  grants 
a  deferment  under  §  562.44. 

(Authority:  20  U.S.C.  32S3(c)) 

$562.43    What  Merest  Is  Charged? 

(&)  The  Secretary  diarges  a  recipient 
interest  on  the  unpaid  balance  owed  by 
the  recipient  in  accordance  with  31 
U.S.C.  3717. 

(b)  No  interest  is  charged  for  the 
period  of  time — 

(1)  That  precedes  the  date  on  which 
the  recipient  is  required  to  commence 
repayment;  or 

(2)  During  which  repayment  has  been 
deferred  under  S  5^44. 

(Authority:  20  U.S.C.  3253(c)) 

SS6Z44   Undorwhatclrcwnatancasls 


substantially  impairs  the  recipient's 
employability  in  one  of  the  activities 
described  in  $  562.40(a)(l)-(6); 

(b)  Demonstrates  to  the  Secretary's 
satisfaction  that  he  or  she  is 
conscientiously  seeking  but  unable  to 
secure  employment  in  one  of  the 
activities  described  in  S  562.40(a)(l)-(6); 

(c)  Re-enrolls  as  a  full-time  student  at 
an  IHE: 

(d)  Is  a  member  of  the  Armed  Forces 
of  the  United  States  on  active  duty; 

(e)  Is  in  service  as  a  volunteer  under 
the  Peace  Corps  Act  or 

(f)  Demonstrates  to  the  Secretary's 
satisfaction  the  existence  of 
extraordinary  circumstances  that 
prevents  him  or  her  fitun  making  a 
scheduled  payment 

(Authority:  20  U.S.C  32S3(c)) 

$562.45    Whatlattwiengttiolttw 
defefawnt  of  rspaymecttr 

(a)  Unless  the  Secretary  determines 
otherwise,  a  recipient  shall  renew  a 
deferment  on  a  yearly  basis. 

(b)  Deferments  for  military  or  Peace 
Corps  service  may  not  exceed  three 
years. 

(Authority:  20  U.S.C.  32S3(c)) 

8  562.46    Under  what  drcumstancas  Is 


The  Secretary  may  defer  repayment  if 
the  recipient — 

(a)  Suffera  from  a  serious  physical  or 
mental  disability  that  prevents  or 


The  Secretary  may  waive  repayment 
if  the  recipient  demonstrates  the 
existence  of  extraordinary 
circumstances  that  justify  a  waiver. 

(Authority:  20  U.S.C.  32S3(c)) 

9ez.4f    now  snaa  ma  racipwni  accouni 
for  Ms  or  her  oblisatlon? 

(a)  Within  six  months  of  the  date  a 
recipient  ceases  to  be  enrolled  as  a  full- 


time  student  at  an  IHE,  the  recipient 
shall  submit  to  the  Secretary  one  of  the 
following  items: 

(1)  A  description  of  the  employment  in 
an  activity  listed  in  8  S62.40(a)(l) 
through  (6)  in  which  he  or  she  is 
employed.  • 

(2)  Repayment  required  under 
8S  562.41  and  562.42. 

(3)  A  request  to  repay  the  obligation  in 
installments. 

(4)  A  request  for  a  deferment  or 
waiver  as  described  in  8  8  562.44  through 
562.46  accompanied  by  a  statement  of 
justification. 

(b)  A  recipient  who  submits  a 
desaiption  of  employment  under 
paragraph  (a)(1)  of  this  section  shall 
notify  the  Secretary  on  a  yearly  basis  of 
the  period  of  time  during  the  preceding 
year  that  he  or  she  was  employed  in  the 
activity. 

(c)  A  recipient  shall  inform  the 
Secretary  of  any  change  in  his  or  her 
employment  status. 

(d)  A  recipient  shall  inform  the 
Secretary  of  any  change  in  his  or  her 
address. 

(e)  A  recipient's  failure  to  timely 
satisfy  the  requirements  in  paragraphs 
(b)  and  (d)  of  this  section  shall  result  in 
the  recipient  being  in  non-compUance-or 
default  status  subject  to  collection 
action.  Interest  and  costs  of  collection 
may  be  collected  in  accordance  with  31 
U.S.C  3717  and  34  CFR  Part  30. 

(Authority:  20  U.S.C.  3253(c)) 

(Approved  by  the  Office  of  Management  and 

Budget  under  control  number  1885-0001) 

[FROoc.  88-12752  Filed  6-6-88: 8:45  am] 
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See  International  Trade  Administration 
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Program  regulations: 
Multiple  family  housing  borrowers  and  grant  recipients, 
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Federal  Aviation  Administration 

RULES  j 

Airworthiness  directives:  .  -  ' 

McDoanell  Douglas,  21411 

Mitoubishi.  21412 
PWOWSED  RULES 
Airworthiness  directives: 

McDonnell  Douglas.  21489 
nonces 
Meetings: 

Aeronautics  Radio  Technical  Commission,  21543 

Federal  Qommunications  Commission 

RULES 
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Private  operational-fixed  microwave  service — 

Point-to-multipoint  operations;  correctian,  21453 
Nonccs 
Agency  information  collection  activities  under  OMB  review, 

21524 

Fadaral  Croo  Insuranca  CoraoraHon 
PWOeOSB>  RULES 
.    Crop  insurance  endorsements,  etc.: 
Wheat,  21455 

Federal  EmerQency  Management  Agency  * 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 
21524 

Federal  Energy  Regulatory  Commission 

RULES 
>     Natural  Gas  Policy  Acfc 

Ceiling  prices —  I 

Compression  allowances  and  protest  procedures,  21415 

NOTICES 

Elecric  rate,  small  power  production,  and  interlocking 
directorate  filings,  eta: 

Kansas  Power  &  Lig^t  Co.  et  al„  21513 
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radsfsl  Home  Loan  Bank  Board 

PROMMCD  RULES 

Federal  Savings  and  Loan  Insurance  Corporation: 
Receivers,  21474  ,  .  , 


Federal  Maritime  Commission 

NOTICES 

Agreements  filed,  eta,  21524 


Investigations,  hearings,  petitions,  eta: 
Pacific  America  Line.  21524 

Federal  Reserve  System 

PROPOSED  RULES 

Bank  holding  companies  and  change  in  bank  control 
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Banking  market  extension  meigers  and  acquisitions; 

policy  statement,  21482 
Nonbank  banks  limitations,  21462 
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Meetings;  Sunshine  Act,  21545 
Applications,  hearings,  deienninations,  etc.: 

Cobank  Financial  Corp..  21525 

First  Wisconsin  Corp.  et  al..  21525 

Keefe,  Hazel,  et  al..  21526 

Montgomery  Bancorp  et  al..  21526 

Financial  Management  Service 

See  Fiscal  Service 
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Voyager  Guaranty  Insurance  Co..  21543 

Food  and  Drug  Administration 
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Medical  devices: 
Clinical  diemistry  and  toxicology  devices— 
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NOTICES 

Medical  devices:  premaritet  approval: 
Hydron  B  (Polymacon)  Bifocal  Contact  Lens,  21527 

Health  and  Human  Sawieas  Department 

See  Food  and  Drug  Adminlstrati(» 

Immigration  and  Naturalization  Service 
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Immigration  Reform  and  (Control  Act;  implem^tation: 
Legalization;  English  language/citizenship  standard  test. 
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See  Land  Management  Bureau;  J^ational  Paric  Servicer 
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International  Trade  Administration 
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Justice  Department 

See  Antitrust  Division;  Drug  Enforcement  Administration; 
Immigration  and  Naturalization  Service 

Land  Management  Bureau 
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Environmental  statements:  availability,  etcj 

Fortymile  River  Watershed.  AK.  21528 
Realty  actions;  sales,  leases,  etc.: 

Utah,  21528 
Withdrawal  and  reservation  of  lands: 

Arizona,  21529 

Library  of  Congress 

See  Copyright  Office,  library  gf  Congress 

Maritime  Administration 
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Operating  differential  subsidy  (ODS)  applications;  policy 
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National  Credit  Union  Administration 
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Meetings;  Sunshine  Act  21545 
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South  Carolina.  21508 
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The  President 
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|FR  Doc.  8&-1298S 
Filed  6-»-68;  3:16  pmj 
Billing  code  319S-01-M 


Presidential  Documents 


Presidential  Determination  No.  88-16  of  May  20,  1988 

Emergency  Determination  of  Additional  FY  1988  Refugee  Ad- 
missions Numbers  and  Authorization  of  In-Country  Refugee 
Status  Pursuant  to  Sections  207(b)  and  101(a)(42),  Respectively, 
of  the  Immigration  and  Nationality  Act 


Memorandum  for  the  United  States  Coordinator  for  Refugee  Affairs 

» 

In  accordance  with  Section  207(b]  of  the  Immigration  and  Nationality  Act 
("the  Act"),  and  after  appropriate  consultation  with  the  Congress,  I  hereby 
determine  that  an  unforeseen  refugee  emergency  exists  and  that  the  admission 
of  an  additional  15,000  refugees  from  Eastern  Europe  and  the  Soviet  Union 
during  FY  1988,  in  addition  to  the  15.000  admissions  from  this  region  already 
authorized  in  Presidential  Determination  88-1.  is  justified  as  required  by 
Section  207(b)  of  the  Act. 

In  accordance  with  part  B  of  the  first  sentence  of  Section  101(a)(42)  of  the  Act, 
I  also  determine,  after  appropriate  consultation  with  the  Congress,  that  nation- 
als of  the  Soviet  Union  and  persons  without  any  nationality  whose  country  of 
habitual  residence  is  the  Soviet  Union  may.  if  otherwise  qualified,  be  consid- 
ered refugees  for  the  purposes  of  admission  to  the  United  States  while  still 
within  the  Soviet  Union. 

You  are  hereby  directed  to  report  this  Determination  to  the  Congress  immedi- 
ately and  to  publish  it  in  the  Federal  Register. 


a 


cnAJ»Ajc^ 


THE  WHITE  HOUSE, 

Washington.  May  20.  1988.. 

cc:    The  Secretary  of  State 
The  Attorney  General 
The  Secretary  of  Health  and  Human  Services 
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Presidential  Documents 


Presidential  Detenninatioii  No.  86-18  of  June  3,  1968 

Determination  Under  Subsection  402(d)(5)  of  tfie  Trade  Act  of 
1974 — Continuation  of  Waiver  Authority 


|FR  Doc.  88-12968 
Filed  6-e-«8;  3M7  pm] 
BiUing  code  310S-O1-M 


Memorandum  for  the  Secretary  of  State 

Pursuant  to  the  authority  vested  in  me  under  the  Trade  Act  of  1974  (Public 
Uw  93-618),  January  3.  1975  (88  Stat.  1978)  (hereinafter  "the  Act"),  I  deter- 
mine,  pursuant  to  subsection  402(d)(5)  of  the  Act,  that  the  further  extension  of 
the  waiver  authority  granted  by  subsection  402(c)  of  the  Act  will  substantially 
promote  the  objectives  of  section  402  of  the  Act.  I  further  determine  that  the 
continuation  of  the  waivers  applicable  to  the  Hungarian  People's  Republic  and 
the  People's  Repubhc  of  China  will  substantially  promote  the  objectives  of 
section  402  of  the  Act. 

This  determination  shall  be  published  in  the  Federal  Register. 


THE  WHITE  HOUSE, 
Washington,  June  3,  1988. 


a 


ctv^jiSL^ 


\  <JL.doa^<^^ 


Editorial  note:  For  the  text  of  the  President's  letters  to  the  Speaker  of  the  House  of  Representa- 
tives and  the  President  of  the  Senate,  dated  June  3,  on  the  waiver  continuation,  see  the  Weekly 
Compilation  of  Presidential  Documents  (vol.  24,  no.  23). 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  appMcabiiity  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  in 
the  Code -of  Federal  Regulations,  which  is 
published  under  SO  titles  pursuant  to  44 
U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold 
t>y  the  Superintendent  of  DocunDents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 


DEPARTMENT  OF  AGRICULTURE 

Agricultiiral  Stabilization  and 
Contervation  Sarvic* 

Commodity  Cradit  Corporation 
7CFRPart795 

Payment  Umitation  of  a  MarriMi 
Coupla  With  Reapact  to  Faim 
Operationa 

AOENCV:  Commodity  Credit  Corporation 
(CCC]  and  Agricultural  Stabilization 
and  Conservation  Service  (ASCS), 
USDA. 

action:  Interim  rule  and  request  for 
comments. 

summary:  This  interim  rule  amends  the 
regulations  set  forth  at  7  CFR  795.11 
relating  to  the  application  of  maximum 
payment  limitation  provisions  with 
respect  to  farm  operations  which  are 
conducted  by  a  married  couple.  In  order 
to  provide  for  an  orderly  transition  in 
implementing  the  payment  limitation 
provisions  of  the  1987  Act  for  the  1989 
crop  year,  this  interim  rule  amends  7 
CFR  795.11  to  provide  with  respect  to 
the  1988  crop  year  that  a  husband  and 
wife  may  be  considered  to  be  separate 
persons  so  long  as  they  each  maintained 
separate  farming  opera^ons  prior  to  and 
after  their  marriage. 

DATES:  Effective  June  3, 1988.  Written 
comments  must  be  received  not  later 
than  July  8, 1988,  to  be  assured  of 
consideration. 

ADDRESS:  Written  comments  on  this 
interim  rule  must  be  submitted  to 
Director,  Cotton,  Grain,  and  Rice  Price 
Support  Division.  Agricultural 
StabiUzation  and  Conservation  Service 
(ASCS).  USDA.  P.O.  Box  2415. 
Washington,  DC  20013. 

FOR  FURTHER  INFORMATION  CONTACT: 

Charies  J.  Riley,  Section  Chief.  Cotton, 
Grain,  and  Rice  Price  Support  Division. 
ASCS.  USDA.  P.O.  Box  2415, 


Washington.  DC  20013.  Phone  (202)  447- 
4696. 

SUPPLEMENTARY  MFORMATION:  This 
interim  rule  has  been  reviewed  imder 
USDA  procedures  implementing 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  classiHed  "not  major."  It  has  been 
determined  that  this  rule  will  not  result 
in:  (1)  An  annual  effect  on  the  economy 
of  $100  million  or  more;  (2)  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State  or  local  governments,  or 
geographic  regions:  or  (3)  si^iificant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
iimovation  or  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

The  titles  and  numbers  of  the  Federal 
assistance  p;t>gram8  to  which  this 
interim  rule  applies  are:  Commodity 
Loan  and  Purchases— 10.051;  Cotton 
Production  Stabilization— 10.052; 
Emergency  Conservation  Program — 
10.054;  Feed  Grain  Production 
Stabilization— 10.055;  Wheat  Production 
Stabilization — 10.058;  Agricultural 
Conservation  Program— 10.063;  Forestry 
Incentives  Program— 10.064;  Rice 
Production  Stabilization— 10.065;  and 
Conservation  Reserve  Program — 10.069 
as  found  in  the  Catalog  of  Federal 
Domestic  Assistance. 

it  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  rule  since  neither  the 
A^cultural  Stabilization  and 
Conservation  Service  (ASCS)  nor  the 
Commodity  Credit  Corporation  (CCC)  is 
required  by  5  U.S.C.  553  or  any  other 
provision  of  law  to  publish  a  notice  of 
proposed  rulemakiiig  with  respect  to  the 
subject  matter  of  this  rule. 

This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order  12372 
which  requires  inteigovemmental 
consultation  with  State  and  local 
ofBcials.  See  the  Notice  related  to  7  CFR 
Part  3015,  Subpart  V,  published  at  48  FR 
29115  (June  24, 1983). 

The  Office  of  Management  and  Budget 
has  approved  the  information  collection 
requirements  contained  in  these 
regulations  under  the  provisions  of  44 
U.S.C.  Chapter  35  and  OMB  Number 
0560-0096  has  been  assigned. 

It^ias  been  determined  by  an 
envirbninental  evaluation  that  this 
action  will  have  no  significant  impact  on 


the  quality  of  the  human  environment. 
TTierefore,  neither  an  environmental 
assessment  nor  an  Environmental 
Impact  Statement  is  needed. 

Since  producers  participating  in  the 
programs  for  which  this  part  applies 
have  already  planted  or  are  preparing  to 
plant  the  crops  affected  by  this  interim 
rule,  it  has  been  determined  that  this 
interim  rule  shall  be  effective  upon  filing 
with  the  Fadaral  Register.  However, 
comments  are  requested  with  respect  to 
this  interim  rule  and  such  comments 
shall  be  considered  in  developing  the 
final  rule. 

Statutory  Background 

A  maximum  payment  limitation  for 
commodity  programs  was  first 
mandated  by  section  101  of  the 
Agricultural  Act  of  1970  (Pub.  L  91-524). 
The  1970  Act  limited  payments  to 
$55,000  per  person  under  each  of  the 
wheat,  feed  grain  and  upland  cotton 
programs  for  the  1971  through  1973 
crops.  There  were  a  number  of 
payments  authorized  under  the  1970  Act 
including  land  diversion  payments, 
wheat  certificate  payments,  and  other 
payments  which  were  based  upon 
specified  prices  and  parity  prices. 

The  Agriculture  and  Consumer 
Protection  Act  of  1973  (Pub.  L  93-86) 
made  drastic  reductions  in  the  maximum 
payment  limitation — down  to  $20,000 
per  person  for  the  combined  wheat  feed 
grain,  and  upland  cotton  programs.  The 
1973  Act  instituted  the  concept  of 
established  ("target")  prices  and 
deficiency  payments.  The  1973  Act 
limited  combined  deficiency  and 
diversion  pajrments  for  the  1974  through 
1977  crops. 

The  Food  and  Agriculture  Act  of  1977 
(Pub.  L  95-113)  increased  the  maximum, 
payment  limitation  but  retained  the 
limitation  for  the  combined  wheat,  feed 
grain,  and  upland  cotton  programs.  The 
1977  Act  limited  combined  deficiency 
and  diversion  payments  on  wheat,  feed 
grains,  and  upland  cotton  to  $40,000  for 
the  1978  crops  and  $45,000  for  the  1979 
crops.  It  also  limited  rice  deficiency 
payments  to  a  separate  total  of  $52,250 
per  person  for  the  1978  crop  and  $50,000 
per  person  for  the  1979  crop.  The  1977 
Act  provided  for  a  combined  limitation 
of  $50,000  per  person  on  the  total 
amount  of  payments  which  could  be 
received  for  one  or  more  of  the  annual 
programs  for  each  of  the  1980  and  1981 
crops  of  wheat,  feed  grains,  upland 
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cotton,  and  rice.  Minimum  loan  and 
purchase  rates  were  provided  fcH*  wheat 
and  feed  grains,  but  the  1977  Act  also 
provided  discretionary  authority  to 
reduce  the  loan  and  purchase  rates  to 
aid  export  competitiveneu.  In  the  event 
there  was  any  such  loan  and  purchase 
rate  reduction,  compensation  was  to  be 
made  availaUe  by  increasing  i 

established  price  (i.e.,  deficiency) 
payments.  Such  an  increaae  was       | 
excluded  from  any  maximum  payment 
limitation. 

The  Agriculture  and  Food  Act  of  1961 
(Pub.  L  97-OB)  continued  the  SSOJOOO. 
maximam  payment  limitation  on       I 
combined  deficiency  and  diversion 
payments  for  the  1962  ti^irou^  1965 
crops.  For  the  first  time,  a  separate 
$10(Xa00  maYimnm  payment  limitatiGai 
was  placed  on  disaster  payments.  Both 
limitations  applied  to  combined 
payments  on  wheat,  feed  grains,  upland 
cotton,  and  rice.  In  a  manner  similar  to 
that  provided  for  m  the  1977  Act 
discretionary  authority  was  provided  for 
reductions  in  loan  and  pivcfaase  rates 
reductions  with  coirespcnding  increase 
in  deficiency  payments  that  were  not 
subject  to  the  maximum  payment 
limitation.  The  Extra  Long  Staple  Cotton 
Act  of  1983  (Pub.  L  96-88)  amended  the 
1981  Act  to  make  payments  which  were 
available  under  the  Extii  Long  Staple 
Cotton  Program  sobject  to  the  maximum 
payment  limitation. 

The  Food  Security  Act  of  1965  (Pub.  L 
99-198)  retained  the  same  combined 
maximum  limitation  of  $50,000  for 
deficiency  and  diversion  payments  and 
$100,000  for  disaster  payments  for  the 
1966  through  1990  crops  of  wheat,  feed 
grains,  upland  cotton,  extra  long  staple 
cotton,  and  rice.  However,  the  potential 
for  direct  payments  to  an  individual 
producer  was  increased  substantially  by 
the  1985  Act,  and  many  types  of 
payments  originally  were  not  subject  to 
any  maximum  payment  limitation.  Hie 
lai^i  payments  which  originally  were 
not  subject  to  a  maximam  payment 
limitation  were  the  additional  wheat  or 
feed  grain  deficiency  payments  which 
result  from  die  downward  adjustment  in 
the  loan  and  purchase  rates,  the  same  as 
authorized  by  the  1977  and  1961  Acts. 
These  payments  are  sometimes  refored 
to  as  Tindley  payments." 

Besides  Ae  Findley  payments,  the 
1985  Act  provided  diat  other  direct 
payments  were  also  not  subject  to  the 
$50,000  maximum  payment  limitation. 
This  included  payments  such  as: 

— Gains  realized  by  producers  from 
n^arketing  loans  under  the  upland 
cotton  and  rice  programs  when 


5 

producers  are  permitted  to  repay 
nonrecourse  price  support  loans  at 

■  less  than  the  original  loan  principal; 

— ^Loan  deficiency  payments  when 
producers  agree  to  forego  obtaining 
nonrecourse  loans  and  are  paid  the 
differenca  between  the  established 
loan  rate  and  the  lower  repayment 
rate  under  a  marketing  loan  program; 
and 

— Inventory  reduction  payments. 

Legislation  enacted  in  1988  (Pub.  L 
99-500  and  Pub.  L  00-591)  amended  the 
1965  Act  to  impose  an  overall  maximum 
limitation  of  $250,000  on  the  foUowing: 

—$50,000  limitation  on  regular 

deficiency  payments  and  land 

diversion  payments 
— Gains  reaUzed  horn  marketing  loan 

repayments 
—Loan  deficiency  payments 
— Inventory  reduction  payments 
— Findley  payments 
— Disaster  payments 
— Payments  representing  compensation 

for  resource  adjustment. 

Substantial  revisions  of  the  existing 
statutory  payment  limitation  provisions 
effective  for  the  1989-1990  crops 
subsequently  were  made  by  the 
Agricdtural  Reconciliation  Act  of  1987, 
as  contained  in  the  Omnibus  Budget 
Reconciliation  Act  of  1987  (Pub.  L 100- 
203).  The  types  of  payments  subject  to 
the  limitations  were  not  changed  but 
these  amendments  addressed  the  issues 
of  the  eligibility  of  a  producer  to  receive 
such  payments  and  the  manner  in  which 
a  "person"  will  be  determined  for    . 
purposes  of  applying  the  maximum 
payment  limitation  provisions.  With 
respect  to  farming  operations  conducted 
by  a  husband  and  wife,  the  1987  Act 
provides  that  a  husband  and  wife  shall 
be  one  person  unless  they  each  had 
separate  farming  operations  prior  to 
their  marriage  and  they  maintain  such 
operations  separately  after  their 
marriage. 

Congress  provided  the  Secretary  of 
Agriculture  great  deference  in 
determining  the  manner  in  which  these 
limitations  were  to  be  applied  by 
providing  that  the  Secretary  shall 
determine  the  term  "person"  for  such 
purposes.  From  the  enactment  of  the- 
1970  Act  until  the  enactment  of  the  1987 
Act  the  various  statutes  which  provided 
ti^t  the  Secretary  of  Agriculture  shall 
make  such  a  determination  remained 
virtually  unchanged.  Accordingly,  since 
implementation  of  the  1970  Act.  until 
now,  a  husband  and  wife  in  all 
instances  have  been  considered  to  be 
one  person  for  payment  limitation 
purposes. 
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TUs  w*»»««Mir  of  implementation  of 
these  provisions  with  respect  to  farming 
operations  which  are  conducted  by  a 
husband  and  wife  has  been  the  subject 
of  litigation.  The  validity  of  the 
regulations  was  upheld  in  1981  in  Martin 
V.  Berglaad.  630  F.  2d  647  (lOth  Cir. 
1981).  However,  on  March  31, 1968  the 
United  StateslKstrict  Court  for  the 
District  of  Cdumbia  held  that  the 
provisions  of  7  CFR  795.11  which  set 
forth  the  regulations  which  are 
applicable  to  each  farming  operations 
,  were  invalid  on  the  basis  that  they  are 
unconstitutional  because  they  are  a 
burden  on  the  right  to  marry  that  is  not^ 
rationally  related  to  a  legitimate 
government  interest  Womea  Involved 
in  Farm  Economics  v.  USDA,  Civil 
Action  No.  87-1752  (D.  B.C.  1988).  In 
order  to  provide  for  an  orderly  transition 
in  implementing  the  payment  limitation 
provisions  of  the  1987  Act  for  the  1989 
crop  year,  this  interim  rule  amends  7 
CFR  795.11  to  provide  with  respect  to 
the  1988  crop  year  that  a  husband  and 
wife  may  be  considered  to  be  separate 
persons  so  long  as  they  each  maintained 
separate  farming  operations  prior  to  and 
after  tiieir  marriage. 

Interim  Rule 

Accordingly,  7  CFR  Part  795  is 
amended  as  follows: 

1.  The  authority  citation  continues  to 
read  as  follows: 

Auduvity:  Sec.  1001  of  the  Food  Security 
Act  of  1986,  as  amanded.  98  Stat.  1444,  as 
amended.  7  U.S.C.  1308;  Pub.  L  99-500  and 
Pub.  L  99-€ei. 

2.  Section  705.11  is  revised  to  read  as 
follows: 

979&II    Husband  and  wUa. 

Witii  respect  to  the  1988  crop  year,  a 
husband  and  wife  shall  be  considered  to 
be  one  person  except  that  such 
individuals  who,  prior  to  their  marriage, 
were  separately  engaged  in  unrelated 
farming  operations  will  be  determined  to 
be  separate  persons  with  respect  to  such 
farming  operations  so  kmg  as  the 
operations  remain  separate  and  distinct 
firom  any  farming  operation  conducted 
by  the  other  spouse  if  such  individuals 
have  executed  a  Contract  to  Participate 
in  the  1988  Price  Support  and  Production 
Adjustment  Progranu  by  April  15, 1988. 
Such  individuals  must  file  a  form  ASCS- 
561  with  the  county  committee  for  eadi 
such  forming  operation  by  July  6, 1988.  if 
they  desire  to  be  considered  as  separate 
persons  under  this  section. 


Signed  at  Washington.  DC.  on  May  24, 
1988. 

MihIMtz, 

Executive  Vice  President.  Commodity  Credit 
Corporation  and  Administrator,  Agricultural 
Stabilization  and  Conservation  Service. 
[PR  Doc.  88-12811  Hied  6-3-88: 11:47  am] 
SaUNQ  COOC  S4tS-0S-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  Na  87-MM-134-AD;  Amdt  39- 
5954] 

Airworthineee  IMrectiv^  McDonneH 
Oougiae  Model  DC-»-10  Through -$0. 
and  C-«  (Military)  Serlee  Alrptanee, 
Fueelage  Number*  1  Through  1309 

AQOiCV:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTIOH;  Final  rule. 

summary:  lliis  amendment  supersedes 
an  existing  airworthiness  directive, 
applicable  to  certain  McDonnell  Douglas 
Model  DC-9-10  through  -50,  and  C-9 
(Military)  series  airplanes,  which 
currentiy  requires  visual/borescope 
inspections,  and  repair  or  replacement 
as  necessary,  of  the  aft  pressure 
bulkhead  tee  cap.  This  amendment 
provides  for  optional  eddy  current 
inspections  of  the  fuselage  aft  pressure 
bulkhead  tee  cap  frtjorthe  forward  side 
of  the  bulkhead  and  increases  the 
current  repetitive  inspection  intervals. 
This  action  also  expands  the 
appUcability  to  include  certain  Model 
DC-9-80  series  airplanes.  This  action  is 
prompted  by  reports  of  cracks  in  the  aft 
pressiue  bulkhead  tee  cap.  If  this 
condition  is  not  corrected,  bulkhead  tee 
cap  cracks  may  develop,  which  could 
result  in  rapid  depressurizatipn  and 
cause  severe  structural  damage  to  the 
airplane. 

EFFECmrC  DATE  July  15, 1988. 
AOOmttes:  The  applicable  service 
information  may  be  obtained  from 
McDonnell  Douglas  Corporation,  3855 
Lakewood  Boulevard,  Long  Beach, 
California  90846,  Attention:  Director  of 
Publications,  Cl-LOO  (54-60).  This 
information  may  be  examined  at  FAA, 
Northwest  Mountain  Region,  17900 
Pacific  Highway  South,  SeatUe, 
Washington,  or  at  4344  Donald  Douglas 
Drive,  Long  Beach,  California. 

TON  rURTNIR  MFORMATION  CONTACT: 

Mr.  Michael  N.  Asahara,  Sr.,  Aerospace 
Engineer,  Airframe  Branch,  ANM-122L, 
FAA.  Northwest  Mountain  Region,  Los 
Angeles  Aircraft  Certification  Office, 
4344  Donald  Douglas  Drive,  Long  Beach, 


California  90808;  telephone  (213)  514- 
6321. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  by  superseding  AD 
85-16-03,  Amendment  39-5109  (50  FR 
30804;  July  30, 1985),  to  require  the 
inspections  for  cracks,  and  repair  or 
replacement,  as  necessary,  of  the  aft     ' 
pressure  bulkhead  tee  cap,  on  certain 
McDonnell  Douglas  DC-9  series 
airplanes,  was  published  in  the  Federal 
Register  on  February  1, 1988  (53  FR 
2765).  The  comment  period  for  the 
pn^rasal  closed  March  28, 1988. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment  Due 
consideration  has  been  given  to  the 
comments  received. 

The  commenters  requested  that 
certain  editorial  changes  be  made  to 
clarify  the  identification  of  the  area  to 
be  inspected,  repetitive  inspection 
procedures,  and  certain  repair 
procedures.  The  comments  do  not 
significantiy  affect  the  intent  of  the 
proposed  rule.  Therefore,  the  FAA 
concurs  and  suggested  changes  have 
been  incorporated  in  this  final  rule, 
where  appropriate. 

Since  issuance  of  the  Notice,  the  FAA 
has  reviewed  and  approved  Revision  2 
of^cDonnell  Douglas  Alert  Service 
Bulletin  A57-191,  dated  December  2^ 
1987,  which  incorporates  clarification 
concerning  repetitive  inspections  and 
closing  actions.  The  final  rule  has  been 
revised  to  incorporate  these  changes 
reflected  by  Revision  2. 

The  FAA  has  determined  that  these 
revisions  are  for  clarification  purposes 
only;  they  do  not  impose  any  additional 
economic  burden  on  any  operator,  nor 
do  they  expand  the  scope  of  this  AD. 

The  FAA  has  been  queried  as  to 
whether  this  action  also  supersedes  AD 
85-06-03,  Amendment  39-5014  (50  FR 
10936),  which  addressed  this  same 
subject.  The  FAA  notes  that  AD  85-06- 
03  was  superseded  by  AD  86-16-03;  this 
action  now  supersedes  AD  86-16-03. 
Wording  hi  the  introduction  to  the  final 
rul»ha8  been  revised  to  clarify  this 
point. 

This  final  rule  has  also  been  revised 
to  remove  all  references  to  the  use  of 
"later  FAA-approved  revisions  of  the 
applicable  service  bulletin,"  in  order  to 
be  consistent  with  FAA  policy  in  that 
regard.  The  FAA  has  determined  that 
this  change  will  not  increase  the 
economic  burden  on  any  operator,  nor 
will  it  increase  the  scope  of  the  AD, 
since  later  revisions  of  the  service 
bulletin  may  be  approved  as  an 
alternate  means  of  comphance  with  this 
AD,  as  provided  by  paragraph  D. 


After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  following  rule,  vtrith  the 
.  changes  previously  discussed. 

It  is  estimated  that  740  airplanes  of 
U.S.  registry  will  be  affected  by  this  AD, 
that  it  will  take  approximately  12 
manhours  per  airplane  to  accomplish  an 
opdcally-aided  visal  inspection,  and  148 
manhours  per  airplane  to  accomplish 
high  and  low  frequency  eddy  current 
inspections  from  the  forward  side  of  the 
bulkhead.  The  average  labor  cost  vrill  be 
$40  per  manhour.  Based  on  these  figures, 
the  total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $355,200 
and  $4,380,000,  respectively. 

The  regulations  set  forth  in  this 
amendment  are  promulgated  pursuant  to 
the  authority  in  the  Federal  Aviation  Act 
of  1958.  as  amended  (46  U.S.C.  1301.  et 
seq.],  which  statute  is  construed  to 
preempt  state  law  regulating  the  same 
subject  Thus,  in  accordance  with 
Executive  Order  12612,  it  is  determined 
that  such  regulations  do  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism 
Assessment 

~  For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  regulation 
is  not  considered  to  be  major  under 
Executive  Order  12291  or  significant 
imder  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26, 
1979);  and  it  is  further  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  rule  will  not  have  a  significant  . 
economic  impact  positive  or  negative, 
on  a  substantial  number  of  small 
entities,  because  few,  if  any.  Model  DC- 
9  airplanes  are  operated  by  small 
entities.  A  final  evaluation  has  been 
prepared  for  this  regulation  and  has 
been  placed  in  the  docket 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  §  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  39.13)  as 
follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Audwrity:  49  U.S.C.  1354(a).  1421  and  1423: 
49  U.S.C  106(g)  (Revised,  Pub.  L  07-449. 
January  12, 1983):  and  14  CFR  11.80. 

§39.13   [Amended] 

2.  By  superseding  AD  85-16-03, 
Amendment  39-5100  (50  FR  30804;  July 
30, 1985),  [which  superseded  AD  85-0&- 
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03,  Anendment  30-6014  (SO  FR 10936; 
March  19, 1985)],  with  the  following  new 
airworthiness  duective: 

McDoaad  Doughs:  Apjdies  to  McDonnell 
Douglaa  Mod«l  DC-0-10  through  -80  and 
C-9  (Militaiy)  wries  airplanes.  Fuselage 
Numtier  1  throogh  laos,"  certificated  in 
any  categcxy.  CaBi{diaiioe  reqoirad  as 
indicated,  uless  pravioasly 
accomplished  within  the  last  3.S00 

To  detect  cracks  which  could  result  ia 
structural  failure  of  the  aft  prasaurs  bulkhead, 
accomplish  the  following: 

A.  Mar  to  the  accuomlation  of  the  nmnber 
of  landims  indicated  in  die  tat>ie  below,^ 
inspect  this  aft  preasure  bulkhead  attach  cap 
sectioo  arouad  the  entire  periphery  of  the 
fuselage  in  accordance  with  the  following 
procedures  outKoed  in  eitiier  paragraph  B.  or 
C  below. 

TAME   .  i         . 


AooumSaiBd 


lan(Sngsaso( 
■ra.1«S 


35.000  to  4S.99S.. 
50.000  to  58.900- 
60.000  or  I 


MSal  impeclion 

priorto 
aocunNjIaiiofi  of 


sHedKa  <lat8 


1,500 
1jOOO 
300 


For  airplanes  with  less  than  35,000  landings 
as  of  Septeonber  B,  1985.  conduct  the  initial 
inspection  before  the  accumulation  of  39,500 
landings. 

Nota,— TW  specific  areas  of  concern 
faidude  the  forward  and/ or  aft  face  of  the 
upetaadiBg  leg  of  the  tee.  The  area  extends 
ou^Mard  to  approximatety  the  inboard  point 
of  t— giincy  far  the  .ISS-inch  toe  filet  rediua 
on  the  opataadiag  leg.  [ 

B.  Usii^^an  optically  aided  visual 
inspection  tedmiqne.  inspect  from  the  aft  side 
of  the  Iwdkhead  *n  accordance  with  Option  I 
of  McOawieU  Dooglas  Alert  Service  Bulletin 
A53-191.  Revision  2.  dated  December  2l  UB7 
(hereinafter  referred  to  as  ASB  53-191). 

1.  If  no  tee  cracks  are  found,  repeat  the 
optically  aided  visual  inspections  at  intervals 
not  to  exceed  3,500  landings. 

2.  If  tee  cracks  are  found,  perform  a  high 
frequaacy  eddy  cnmnt  inspectioB  of  the  aft 
side  of  tbs  buHtheari  to  determine  length  of 
cracks. 

a.  If  cracks  are  within  the  limits  outlined  in 
paragraph  l.D.  of  the  Compliance  section  of 
ASS  SS-191.  perforai  repetitive  Iri^ 
frequency  eddy  current  inspections  weekly 
from  aft  side  of  the  bdkhead. 

(1)  If  weekly  repetitive  high  frequency  eddy 
current  inspections  reveal  that  a  previously 
identified  ciack  has  progresed  more  than  0.5 
inch  from  the  original  crack  tip,  or  within  18 
months  after  initial  detection  of  crack, 
whichever  occurs  Rrst,  accomplish  the  . 
requirements  of  paragraph  B.2.b.,  beloW. 

b.  If  cracks  have  axoeeded  the  limits 
outlined  in  paragraph  1  Jl.  of  the  Compliance 
section  of  ASB  53-191.  prior  to  further  flight: 


(1)  Repair  by  repladng  cracked  tee  cap  or  ~ 
splidng  in  a  section  of  tee  cap  with  a  new 

like  part  in  accordance  with  McDoimell 

Douglaa  Servtoe  Rewoik  Drawing  SR085300O1 
(ori^imly  identffled  as  MDC-|oe0306).  dated 
Febraary  15,  ItMS.  Upoa  aocomulation  of 
36.500  leadings  after  the  repair,  conduct 
repetitive  inapecticpa  in  accordance  with 
paragraph  &  or  C  irf  this  ADi  or 

(2]  Repair  by  replacing  the  cracked  tae  cap 
or  splidng  in  a  section  of  tee  cap  with  a  new 
improved  part  in  accordance  with 
McDonnefl  Douglas  Service  Rework  Drawing 
SR09630001,  dated  Pfebraary  IS,  1985.  This 
constitates  teminating  action  for  the 
required-inspactiaBS  (tf  the  sections  of  tee  cap 
replaced.  Continae  repatitiva  inapectlaos  of 
tee  sectioiu  not  replaced  in  accordance  with 
paragraph  B.  or  C  of  this  AD. 

C.  Using  a  high  and  low  frequency  eddy 
current  inspection  technique,  inspect  from  the 
forward  side  of  the  bulkheed  in  accordance 
with  Option  U  of  ASB  53-191. 

1.  If  no  cracks  are  found,  repeat  high  and 
low  frequency  oddy  coRant  inspection  from 
the  forward  side  of  the  bulkhead  at  intanrala 
not  to  exceed  l&OOO  landings. 

2.  If  cracks  are  found,  accomplish  the 
following: 

a.  If  cracks  are  within  die  limits  outlined  in 
paragraph  1  J),  of  the  Compliance  section  of 
ASB  53-191,  repeat  high  fi«quency  eddy 
current  faiapactions  weekly  from  the  aft  side 
ofthebidkhaML 

(1)  If  weekly  repetitive  Ugh  frequency  eddy 
current  inspections  reveal  that  a  previoiial]r 
idsntifiad  crack  has  progressed  more  than  0.5 
inch  from  the  on^nal  crack  tip,  or  widin  16 
months  after  initial  detection  of  the  crack« 
whichever  occurs  first  accomplish  the 
requirements  of  paragraph  C.2.b.,  below. 

b.  If  Grades  have  exceeded  the  limits 
outttaad  in  paragraph  l.D.  of  die  Compliance 
section  ASB  S»-191.  pHor  to  further  flight 

(1)  Replace  cracked  tee  cap  or  repafr  by 
splidng  a  aocttoa  of  tee  cap  with  a  new  lika 
part  in  aooordanoe  with  MoDonnaU  fkwglas 
Servica  Rework  Drawing  SROB530001 
(originally  identified  as  MDC-]oe(l806).  dated 
Febmaiy  IS.  1985.  Upon  accumulation  of 
36,500  tradings  after  the  repair,  resume 
repetitive  inspections  in  accordance  with 
paragraph  B.  or  C,  above;  or 

[2i  Reipair  by  replacing  the  cracked  tee  cap 
or  splicing  m  a  section  <rf  tee  cap  with  a  new 
improvad  pvt  in  a&oordance  with 
McPomwH  Douglas  Senrloaitewwk  Drawing 
SR08Sa0091,  dated  February  IS.  1985.  This 
constitutas  terminating  action  for  the 
required  inspections  of  the  sections  of  the  tee 
cap  replaced.  Continue  repetitive  iiupections 
of  tee  cap  sections  not  replaced  in 
acoordanoe  wifli  paragraph  B.  or  C.  ofdiis 
AD. 

D.  Aharoate  means  of  corapUaiwe  which 
provide  an  acceptable  level  (rf  safety  may  tw 
used  when  approved  by  the  Managiw.  Loa 
Angelao  Aircraft  Cartification  Office.  FAA, 
Northwest  Mountain  Region. 

E.  Special  Sight  permits  may  be  iasued  in 
acconlance  widi  FAR  21.197  and  21.199  to 
operate  airplanes  unpressnrized  to  a  base  in 
order  to  comply  with  the  requirements  of  this 
AD. 

P.  Upon  request  of  the  operator,  an  FAA 
Maintenance  inapactor.  subject  to  prior 


approval  by  the  Manager.  Los  Angeles 
Aircraft  Certification  Office,  FAA  Northwest 
Mountain  Region,  may  adjust  the  repetitive 
inspection  intarvala  spedfiad  in  diis  AD  to 
permit  comphanca  at  an  eatabliahed. 
inspection  period  of  that  operatw  if  the 
request  contains  substantiating  data  to  justify 
the  diange  for  that  operator. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
a|j|«o|»late  service  infonnation  Cram  the 
manufacturer  may  obtain  copies  upon 
request  to  Mdlonnell  Dou^as 
Corporation,  3855  Lakewood  Boulevard. 
Long  Beach,  California  90646,  Attention: 
Director  of  Pnblications.  Cl-LOO  (54-60). 
These  documents  may  be  examined  at 
die  FAA,  Northwest  Mountain  Region, 
17900  Pacific  railway  South,  Seattle, 
Washington  or  the  Los  Angeles  Aircraft 
Certification  Office,  4344  Donald 
Dou^as  Dtire,  Long  Beadi.  California, 

This  amendment  supersedes  AO  85- 
06-03.  Amendment  3»-5014.  as 
superseded  by  AD  85-16-03, 
Amendment  39-5109. 

This  Anendment  becomes  effective  ]uly  15, 

Issued  In  Seattle,  Washington,  on  May  31, 
196& 

FiedarkkM.  Isaac. 

Acting  Dinctor,  Northwest  Mountain  Region. 
[FR  Doc.  88-12845  Filed  8-7-88: 8:45  am] 
BHXMa  coos  4S1S-1S-M 
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MU-ai,  llll-2»-10,  -15,  -20, 

•90,  -35,  -M,  -36A,  -40, 


r.  Federal  Aviation 
Administration  (FAA).  DOT. 
Acnow;  Final  rule.  

summary:  This  amendment  adopts  a 
new  Airworthiness  Directive  (AD], 
applicable  to  Mitsubishi  Models  MU-2B. 
MU-2B-10,  -15.  -20,  -25,  -28,  -26A,  SO, 
-35,  -36, 36A,  -40,  and  -60  afrplanes 
equipped  widi  Bendix  Model  M-4C  and 
M-4D  autopflots  and/or  Bendix  electric 
trim  systems.  On  airplanes  equipped 
widi  Bendix  Model  M-4C  and  M-4D 
autopilots  and/or  Bendix  electric  trim 
systems,  this  amendment  requires:  (a) 
The  standardization  of  the  fonction. 
location  and  color  of  the  autopilot/ 
manual  electric  pitch  trim  system 
disoonnect/interrapt  pndi  button;  (b\ 
verification  that  the  system  can  be 
disconnected,  httecmpted  or  shut  off  by 
at  least  three  independent  methods:  and 
(c]  changing  die  UMTTATION  section  of 
t^  Airplauoe  Fli^t  Manual  of  certain 


models  together  with  an  associated 
placard  on  the  main  instrument  panel. 
This  amendment  is  the  residt  of  a 
request  from  die  National 
Transportation  Safety  Board  (NTSB). 
which  whUe  investigating  a  series  of 
fata)  MU-2B  accidents,  concluded  that 
pilots  were  becoming  confiised  in  the 
operation  of  the  interrupt/disconnect 
switches  for  the  electric  pitch  trim  and 
autopilot  systems.  Compliance  with  this 
AD  will  preclude  pilot  confusion  and 
possible  loos  of  airplane. 
DATe  Effective  Date:  July  11. 1988; 
Compliance:  As  prescribed  in  die  body 
of  die  AD. 


:  Mitsubishi  Service  Bulletins 
(S/B)  Na  aos,  dated  October  13. 1987. 
and  oes/2»40B.  dated  December  18. 
1967,  applicable  to  this  AO  may  be 
obtained  from  Beedi  Aircraft 
Corporation  (Licensee  for  Mitsubishi], 
Commercial  Service.  Department  52. 
P.O.  Box  85.  Wichita,  Kansas  67201- 
0085:  Telei^one  (316]  681-7279.  The 
infonnation  may  be  examined  at  die 
Rules  Docket,  Federal  Aviation 
Administration  (FAA),  Central  Region. 
Office  of  the  Regiaaal  Counsel  Room 
1558. 601  East  12th  Street.  Kansas  City. 
Missouri  e4ioa 


inoN  contact: 

For  Mitsubishi  Aircraft  International. 
Inc.  (MAI)  Type  Certificate  (TC]  AlOSW 
series  airplanes  pianufactured  in  the 
U.Sj  Robert  R.  Jackson.  Aerospace 
Engmeer.  Widdta  Aircraft  Certification 
Office.  ACE-130W.  FAA.  Central 
Region.  1601  Aitpoit  Road,  Room  100, 
Mid-Continent  Airport.  Widiita,  Kansas 
67209:  Telephone  (316)  946-4419.  For 
Mitsid>ishi  Heavy  Industries,  Inc.  (MHI) 
TC  A2PC  series  airplanes  manufactured 
in  Japan:  Herbert  Peters.  Aerospace 
Engineer.  Westerti  Aircraft  Certification 
Office.  ANM-173W.  FAA,  P.O.  Box 
92007.  Wocldway  Postal  Center.  Los 
Angeles.  California  90009-2007: 
Telephone  (213)  297-1367. 
SUPPLCMBITAHfV  MPORMATfON:  A 

proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  indiide  an  AD 
reqidring  standardization  of  the  control 
wheel  disconnect  switches  on  certain 
MU-2B  airplanes,  was  published  in  die 
Federal  R^istar  on  February  3, 1968  (53 
FR  3044).  Tie  proposal  resulted  fitnn  a 
National  Thmaportation  Safety  Board 
(NTSB)  request  diet  die  FAA  conduct  an 
investigation  of  the  Bendix  M-4  Series 
autopUot  systems  as  installed  On  the 
MU-2B  Series  airplanes  and  take  such 
appropriate  action  as  deemed  necessary 
to  correct  any.  deficiencies  identified. 
The  residt  of  this  investigation,  with 
cooperation  between  MHI,  MAL  Beech 
Aircraft  Cotpwation  (licensee  for  MHI), 
Bendix  Corporation,  and  the  FAA. 


revealed  that  there  are  at  least  seven 
different  configurations  of  the 
disconnect/interrupt  smtches  for  die 
autqiulot  and  elecMc  pitch  trim  systems. 
Pilot  familiarity  with  die  autopilot 
disconnect  procedures  in  one  MU-2B 
model  airplane  does  not  guarantee  the 
same  familiarity  with  another  MU-2B 
model  airplane  even  if  owned  by  die 
same  operator.  This  situstion  could  lead 
to  pUot  confusion  and  thus  affect  the 
safe  operation  of  another  MU-2B  Series 
airplane. 

Subsequendy  MHI  and  Beech  issued 
S/B  Na  206.  dated  October  13, 1967,  and 
S/B  No.  066/22-006.  dated  December  18, 
1987,  whidi  coven  those  MU-2B  model ' 
airplanes  equipped  with  an  FAA 
approved  instollation  of  the  Bendix  M-4 
autopUot  by  providing  one  manual 
electiic  pitch  trim  switch  configuration 
or  one  combination  aut<H»dot/intefTiq)t 
pitch  trim  diaconnect/inteinipt  switcli 
configuratkML 

The  FAA  exandned  die  available 
information  related  to  the  issuance  of 
MU-2B  S/B  No.  206  and  S/B  No.  066/22- 
006.  and  die  maodatoiy  classification  of 
S/B  Na  206  by  die  JCAB.  Based  on  die 
foregoing,  the  FAA  detennined  that  the 
condUtion  addressed  by  these  service 
bulletins  iM  an  unsaCs  condition  that  may 
exist  on  praducto  of  diis  type  design 
certificated  for  operation  in  the  United 
States.  Consequendy.  die  FAA  proposed 
an  AO  to  correct  die  condition  and  be 
applicable  to  all  Mitsubishi  MU-2B 
model  airplanes  equipped  with  a  Bendix 
M-4C  or  M-4D  autopilot  and/or  a 
manual  electric  pitdi  trim  system.  This 
proposed  AD  would  raqidra  the 
incorporation  of  8/B  No.  206  and/or  S/B 
No.  066/22-006  as  appropriate  to:  (a) 
Standardize  the  location,  functions  and 
color  of  the  di^nnect/intemipt  switch; 

(b)  verify  that  the  system  can  be 
disconnected,  interrupted  or  shut  off  by 
at  least  three  independent  methods:  and 

(c)  change  the  LIMITATION  section  of 
certain  MU-2B  model  airplanes  together 
with  mounting  an  associated  red  placard 
on  the  main  instrument  panel  prohibiting 
coupled  autopilot  approaches  below  125 
KCAS  or  300  feet  AOL 

Interested  persons  have  been  afforded 
an  opportunity  to  comment  on  the 
propMoL  Two  coounenters  responded. 
One  commenter  expressed:  (a)  Concern 
and  objection  over  the  specific  reference 
to  die  "Bendbc  Model  M-4C  and  M-40 
Autopiloto  and/or  Bendix  Electric  Rich 
Trim  Systems"  installed  on  the  MU-2B 
aircraft  since  there  is  at  least  one  other 
manufacturer's  autopilot  on  these 
airplanes;  (b)  die  NTOM,  as  written,  is 
misleading  rince  it  leads  to  a  logical  but 
enoneous  interpretation  that 
incorporation  of  the  Mitsubishi  service 


bulletin  resolution  is  limited  only  to 
those  airplanes  with  Bendix  autopUot 
msteUation;  and  (c)  that  this  specific 
autopUot  is  intrinsically  responsible  for 
necessitating  this  resolution.  This 
commenter.  however  (a)  Supports  the 
improvement  the  Miteubishi  service 
buUetins  will  accomplish  through 
standardization  of  function,  location, 
and  color  of  autopUot/pitch  trim  system 
controls;  (b)  is  of  the  opinion  that  all 
current  and  future  MU-2B  aut(q>ilot/ 
pitdi  trim' system  installations  need  to 
comply  with  this  standardization  of 
control  and  nomenclature  regardless  of 
the  particular  mamifacturer  and  (c]  that 
the  AD  should  discuss  the  matter 
genericaUy  without  reference  to  any 
manufacturer. 

The  FAA  disagrees  with  the 
commenter's  obiection  because  the 
NPRM  wes  based  on  concerns 
expreAed  in  the  NTSB 
recommendations  A-e6-132  through  A- 
85-134  of  January  9, 1087.  which 
specifically  address  the  Bendbc  systems. 
The  FAA  apses  that  the  Mitsubishi 
service  bulletins  referred  to  in  the 
NPRM  only  apply  to  die  Bendix 
autopilot  installations.  SimUsr  changes 
to  o^er  autopikita/electric  pitch  trim 
-systems  wiU  be  addressed  in  a  future 
NPRM. 

The  odier  commenter  stated  that 
paragraphs  (d)(2)  and  (d)(3)  in  die 
proposed  AD  did  not  specify  a  separate 
system  functtonal  ground  test  tm  the 
manual  electric  pitch  trim  system  on 
airplanes  which  have  both  an  autopUot 
system  and  a  manual  electric  pitch  trim 
system  installed  and  suggested  the 
foUowing  change: 

(d)(2]  If  a  manual  electric  pitch  trim  system 
is  faistaUed  with  or  withoat  an  autopitot 
system,  engage  *  *  * 

The  same  commenter  stated  that  a 
Bendix  M-4D  autopUot  system  with  a 
manual  electric  pitch  trim  system  uses  a 
split  trim  switdi,  fed  from  the  autopilot  : 
circuit  breaker  in  parallel  with  the 
autopUot  system,  not  by  a  separate 
electric  trim  circuit  breaker  and 
suggested  the  following  change: 

(d)(2](iv)  The  electric  trim  drcuit  breaker  is 
pulled.  (On  some  MU-2B  airplanes  without 
an  electric  trim  circuit  breaker,  the  autopilot 
circuit  breaker/switch  is  used  to  disconnect 
the  system  in  lieu  of  ttie  electric  trim  circuit 
breaker.] 

This  commenter  also  stated  that  the 
autopUot  master  switch  instaUation  does 
not  depend  on  the  MHI  manusl  electric 
trim  system  instaUation  and  suggested 
the  following  change: 

(d}(3](ii)(B)  The  autopilot  master  switch  is 
positioned  to  "OFF*  (on  some  MU-2B 
airplanes  not  equipped  with  an  autopilot 
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master  switch  beside  the  controller,  the  radio 
master  switch  *  *  *). 

This  commenter  further  points  out  that 
the  revised  flight  manual  procedures 
provide  two  distinctly  different  seoond- 
step  autopilot  disconnect  methods, 
depending  on  the  existing  installations. 
On  early  MU-2B's  the  procedure  is  to 
use  the  autopilot  master  switch,  and  on 
later  MU-2B's  the  procedure  is  to  use 
the  radio  master  switch.  However,  the 
MHI  service  bulletins  show  therequired 
modification  instructions  in  the  event 
tjiat  the  existing  installation  on:  (a)  An 
early  MU-2B  does  not  have  an  autopilot; 
or'(b)  a  later  MU-ZBTs  radio  master 
switch  does  not  feed  power  to  the 
autopilot  system. 

The  FAA  concurs  that  the  above 
requested  changes  are  clarifying 
corrections.  Accordingly,  the  proposal  is 
adopted  with  these  changes 
incorporated  therein.  No  comments  or 
objections  were  received  on  the  FAA 
determination  of  the  related  cost  to  the 
public.  The  FAA  has  determined  there 
are  approximately  274  airplanes 
affected  by  this  AD.  The  cost  of 
complying  with  this  AD  is  estimated  to 
be  $400  per  airplane,  with  a  total  cost 
estimated  to  be  $109,600  to  the  private 
sector.  The  cost  of  compliance  with  this 
AD  is  so  small  that  the  expense  of 
compliance  will  not  be  a  significant  . 
financial  impact  on  any  smaU  entitles 
operating  these  airplanes. 

The  regulations  set  forth  in  this 
amendment  are  promulgated  pursuant  to 
authority  in  the  Federal  Aviation  Act  of 
1958,  as  amended  (49  U.S.C.  1301,  et 
seq.),  which  statute  is  construed  to 
preempt  State  law  regulating  the  same 
subject.  Thus,  in  accordance  with 
Executive  Order  12812,  it  is  determined 
that  such  regulation  does  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism 
Assessment. 

Therefore  I  certify  that  this  section  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  PR  11034;  February 
28, 1979);  and  (3)  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  regulatory  docket.  A 
copy  of  it  may  be  obtained  by  contacting 
the  Rules  Docket  at  the  location 
provided  tmder  the  caption 


Adoptkm  (rf  the  Amendment 

AccordingTy,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
S  39.13  of  Part  39  of  the  FAR  as  foUows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  foUows: 

Authority:  49  U.S.C  1354(a),  1421  and  1423; 
49  U.S.C  106(g)  (Revised.  Pub.  L  97-449, 
lanuaiy  12, 1963);  aad  14  CFR 11 .89. 

$99.18   [Amended] 

2.  By  adding  the  following  new  AD: 


list  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Safety. 


MitaubiaU:  Applies  to  Model  MU-za  MU- 
2B-ia  -15,  -2a  -25.  -26,  -26A.  -30,  SS,- 
36,  -36A.  -40,  and  -60  (all  serial  numbers, 
with  or  without  the  SA  suffix^  airplanes 
certificated  in  any  category,  equipped 
with  Bendix  M-4C  or  M-4D  autopUota 
and/or  Bendix  electric  pitch  trim 
systems. 
Nola  1. — ^The  serial  number  of  airplanes 
manufactured  in  the  United  States  by 
Mitsubishi  (MAI)  under  TC  AlOSW  are 
suffixed  by  "SA"  The  serial  numbers  of 
airplanes  manufactured  in  Japan  by 
Mitsubishi  Heavy  Industries,  Inc.  (MHI) 
under  TG  A2PC  have  no  suffix. 

Compliance:  Required  within  the  next  200 
flight  hours  or  five  (5)  calendar  months, 
whichever  occurs  first  unless  already 
accomplished. 

To  minimirjt  the  possibility  of  confusion  in 
autopilot/manual  electric  pitch  trim 
disconnect/interrupt  switdi  location, 
accomplish  the  following: 

(a)  Modify  the  control  yoke  in  the  affected 
model  and  serial  numbered  airplanes  as 
follows: 

(1)  For  MU-2B-30  and  -35  model  airplanes 
manufactured  under  TC  A2PC  equipped  with 
a  Japanese  Civil  Airworthiness  Boud  QCAB) 
approved  Bendix  M-4C  autopilot  in 
accordance  with  MHI  Service  Bulletin  (S/B) 
No.  206  dated  October  13, 1967,  or 

(2)  For  all  pther  MU-2B  model  airplanes 
equipped  with  an  FAA  approved  installation 
of  the  Bendix  M-tC  or  M-4D  autopilots,  in 
accordance  with  MHI  S/B  No.  066/22-006, 
dated  December  la  1987. 

(b)  For  MU-2B-35  and  -36  model  airplanes 
with  Bendix  autopilots  installed  in 
accordance  with  STC  SAie93SW  and  MU- 
2B-35,  -36A  and  -60  model  airplanes  «vith 
Bendix  M-40  autopilots  installed  in 
accordance  with  approved  MAI  data, 
accomphsh  the  following: 

(1)  Insert  additional  placard  data  in  the 
LIMITATION  section  of  the  Airplane  Fl^t 
Manual  Supplement  (AFMS)  as  follows: 
•COUPLED  AUTOPILOT  APPROACHES 
BELOW  125  KCAS  or  300  FEET  AGL  NOT 
PERMriTED." 

(2)  Fabricate  and  install  a  permanent  red 
colored  placard  in  full  view  of  the  pilot  using 
white  colored  letters  of  a  minimum  of  0.10 
inches  in  height  which  state:  "COUPLED 
AUTOPILOT  AM^OACHES  BELOW  125 
KCAS  OR  300  FEET  AGL  NOT  PERMITTED." 

(c)  Insertion  of  a  copy  of  this  AD  in  the 
LIMIT ATIONS  section  of  the  AFMS  satisfies 
the  requirements  of  paragraph  (bKl)  of  this 
AD. 


(d)  Mor  to  returning  the  aircraft  to  service, , 
accomplish  a  visual  cenfiguration  check  and 
system  functional  ground  test  and  record 
successful  completion  in  the  appropriate 
airplane  maintenance  retiofd  as  prescribed 
by  FAR  91.173,  as  foUowK 

(1)  Visually  verify  that 

(1)  The  disconnect/interrupt  switch  is  red  in 
color  and  located  on  the  outboard  horn  of  the 
control  wheel;  and, 

.    (ii)  The  disconnect/intemipt  switch  is 
properiy  labeled  as  riiown  in  Figure  7  of  the 
MHI  S/B  No.  206  for  A2PC  airplanes  or  as 
shown  in  Figure  8  or  Figure  9,  (as  appropriate 
for  the  control  wheel  configuration)  of  MHI 
S/B  No.  066/22-006  for  AlOSW  airplanes,  as 
applicable:  and. 

(iii)  The  autopilot  circuit  breaker  Is 
properly  labeled. 

(2)  If  a  manual  electric  pitch  trim  system  is 
installed  with  or  without  an  autopilot  system, 
engage  the  system  and  press  the  trim  button 
to  cause  the  manual  pitdi  trim  wheel  to 
rotate,  then  verify  that  after  each  of  the 
following  operations  is  performed  the  manual 
pitch  trim  wheel  stops  moving  when: 

(i)  The  disconnect/interrupt  switch  is 
depressed; 

(ii)  The  Master  Electric  Power  switch  is 
positioned  to  "OFF;" 

(iii)  The  Radio  Master  switch  Is  positioned 
to  "OFF'  (if  installed  and  so  configured). 

(iv)  The  electric  trim  circuit  (weaker  is 
pulled.  (On  some  MU-2B  airplane*  without 
an  electric  trim  circuit  breaker,  the  autopilot 
circuit  breaker/switch  is  used  to  disconnect 
the  system  in  lieu  of  the  electric  trim  circuit 
breaker.) 

Not*  2.— It  is  very  important  to  verify  that 
the  manual  pitch  trim  whieel  stops  moving 
after  each  <rf  the  above  operatioiis. 

(3)  If  an  autopilot  system  is  installed,  with  ■ 
or  without  a  manual  electric  trim  system, 
engage  the  system  and  then  verify 

(i)  That  the  autopilot  system  can  be 
overpowered  by  pushing  or  pulling  on  the 
control  yoke;  and. 

(ii)  That,  while  overpowering  the  autopilot 
the  manual  pitch  trim  ^heel  stops  moving 
when  each  of  the  following  operations  is 
performed: 

(A)  The  disconnect/interrupt  switch  is 
depressed; 

(B)  The  autopilot  master  switch  is 
positioned  to  "OFF*  (On  some  MU-2B 
airplanes  not  equipped  with  an  autopilot 
master  switch  bieside  the  controller,  the  radio 
master  switch  must  be  used  to  disconnect  the 
system  in  lieu  of  the  autopilot  master  switch); 

(C)  The  autopilot  circuit  breaker  is  pulled. 
Note  i. — ^It  is  very  important  that  the 

manual  pitch  trim  whed  stops  moving  after 
each  of  these  operations. 

(e)  Airplanes  may  be  flown  in  accordance 
with  FAR  21.107  to  a  locatimi  where  thU  AD 
may  be  accomplished. 

(f)  An  equivalent  method  of  compliance 
with  this  AD  may  be  used  on  the  MHI 
airplanes,  if  approved  by  the  Manager, 
Western  Aircraft  Certification  Office,  ANM- 
170W,  FAA  P.O.  Box  92007,  Woridway 
Postal  Center,  Los  Angela,  California  90009-  . 
2003;  and  on  the  MAI  airplanes,  if  approved 
by  the  Manager,  Wichita  Aircraft 
Certification  Office,  ACE-115W,  FAA.  1801 


Airport  Road.  Room  100.  Mid-Continent 
Airport  WicUta,  Kansas  67209. 

All  persons  affected  by  this  directive 
may  obtain  copies  of  the  documents 
referred  to  herein  iqion  request  to  Beech 
Aircraft  CorporatioD  (Licensee  to 
Mitsubishi).  P.O.  Box  85.  Wichita. 
Kansas  67201;  Tel^one  (316)  681-7279; 
or  may  examine  the  documents  referred 
to  herein  at  FAA.  office  of  the  Regional 
Counsel  Room  1558. 601  East  12th     - 
Street.  Kansas  City,  Missouri  64108. 

This  amendment  becomes  effective  on  July 
11, 1988. 

Issued  in  Kansas  City,  Missouri,  on  May  26, 
igsa 

Paul  K.  Bob, 

Director,  Central  Region. 

[FR  Doc  88-12844  Fllad  0-7-88;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Bwrgy  Regulatory 
ifOinnnsaioii 

18  CFR  Part  271 

[Docket  Na  IHI86-7-000;  Order  Na  473] 

Compraaaion  AUowancea  and  Protaat 
Proceduraa  Under  NGPA  Section  110 

Issued  Jtme  1, 1968. 

AOCNCV:  Federal  Energy  Regulatory 

Commission. 

ACnon:  Publication  of  pipeline  filings 

made  pursuant  to  Order  No.  473. 

9UMMiUlY:  In  Order  No.  473,  52  FR  21,660 
(June  9, 1987^,  the  Federal  Energy 
Regulatory  Commission  amended  its 
regulations  to  provide  parties  an 
opportunity  to  protest  allowances  for 
the  delivery  of  natural  gas  which  were 
heretofore  presimied  authorized  by 
"area  rate"  dauses  in  gas  sales 
contracts.  Order  No.  473  amended  .18 
CFR  271.1104(h)  to  require  all  interstate 
pipelines  to  provide  a  listing  of  those 
producers'  tfajat  have  claimed  an 
entitlement  to  delivery  allowances 
pursuant  to  an  "area  rate"  dause.  The 
interstate  pipelines  were  required  to 
indicate  whether  they  concurred  in  the 
producers  daim  for  delivery  allowances. 
Attached  are  the  lists  provided  by  the 
interstate  pipelines  as  required  by  18 
CFR  271.1104(h)  (1087).  Where  the  filing 
allowed,  the  Usts  are  divided  by  pipeline 
into  Aose  natural  gas  producers  who  in 
the  opinion  of  the  pipeline  do  or  do  not 
have  contractural  authority  to  collect 
delivery  allowances  pursuant  to  an  area 
rate  dause. 

DATE  As  provided  in  18  CFR 
271.1104(h)(4Ki)  (1987).  any  protest  must 
be  filed  by  September  6, 1988. 


:  An  original  and  14  copies  of 
each  protest  must  be  filed  with  the 
Office  of  die  Secretary,  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NB.,  Washington.  DC 
20428. 

FOR  FURTHER  WFORMATION  CONTACT: 

Arthur  W.  Her,  Office  of  the  General 
Counsel,  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street 
NE..  Washington,  DC  20426.  (202)  357- 
5275. 

SUPPUEMBITARV  INFORMATiON: 
Lois  D.  Cashdl. 

Acting  Secretary. 

ANR  Pipeliae  Company  (ANR) 

ANR  submitted  the  following  list  for 
wdiidi  ANR  states  the  area  rate  dause 
does  provide  contractual  authority  for 
the  first  seller  to  collect  the  applicable 
delivery  allowance: 


Rata 
Sett 

ANRconlract 

ftoducer 

Num- 
ber 

Date 

Ameiads  Hets  Coip  .. 

181 

2163 

07-44-79 

Do 

179 

2164 

07-24-70 

Do.     .... 

180 

2161 

07-24-79 

Amoco  fVoducHon 

Co-      -.     

547 

0931 

03-04-70 

Do .... 

814 
.  159 

2193 
1174 

08-10-79 

Do 

06-01-76 

Do _..... 

821 

2605 

04-03-60 

Do      .....      

248 

2010 

01-01-79 

Oft 

823 

2604 

04-03-80 

n? 

801 
642 
157 

1254 

'3887 

1116 

06-24-78 

rv> 

09-10-62 

Do 

06-01-76 

Do 

160 

1018 

06-01-76 

Oo     

4173 
0997 

01-30-84 

00      .......    

802 

06-24-78 

Do 

792 

2094 

09-06-78 

Do..- _ 

809 

2356 

06-28-79 

Oo 

154 

1202 

06-01-76 

ANR  Productian  Co.... 

.                .•.. 

3310 

06-23-81 

Oo 

64 

3345 

06-21-61 

.Do 

81 

4065 

03-18-63 

Oo 

55 

0991 

10-77-77 

Oo 

32 

1040 

03-03-77 

Do _     .... 

2303 

1871 

10-24-79 

Oo 

S2 

03-06-79 

Oo 

51 

1869 

02-21-79 

Do 

17 

1045 

07-17-75 

Do 

1870 
4161 

02-06-79 

Arco  Oil  &  Gas  Co 

791 

12-06-83 

Oo .... 

659 

0017 

06-01-72 

Oo 

687 

1207 

09-10-64 

Do 

712 

0088 

04-29-77 

Do    ™„ 

322 

0889 

04-18-68 

Oo 

714 

1120 

07-26-77 

Do 

722 

1037 

06-10-77 

Oo „„. 

744 

2116 

06-13-79 

Do 

624 

0874 

04-06-68 

Do 

760 

2794 

09-05-80 

Do 

623 

0010 

10-09-68 

Oft..       ..„ 

772 

3283 

.06-30-81 

Do — 

284 

1080 

12-17-63 

Oo 

7S4 

3006 

06-29-62 

Oo -.    . 

585 

0006 

04-10-67 

Do... .. . 

322 

634 

0080 

0916 

04-18-66 

Oo 

06-03-70 

Oo 

639 

1140 

06-17-66 

Oo 

788 

3953 

12-03-82 

Produoer 


BHPPetro 
(Amertcas)lnc 
(Fofm.  Energy 

Re«) _ 

Do 

Do „.-.... 

Cabot  Corp 

CatxM  Petroleum 
Corp — 

CsnaiSan  Ocdd  of 

Cal 

Oo 

CtwMon  U.SA  Inc.... 

Chevron  U.S.A.  btc. 
(FormertyGulfOa). 

Do 

Do _ 

Do 

Do 

Do 

Do 

Oo 

Oo 

Do 

Do 

Do 

Do....... 

Cities  Service  Co 

CtSes  Service  OAQ 
Corp.  (Form. 
Occidental) »...• 

CKies  Service  OAQ 
Corp.  (Form.  Oxy 
Pelfo)  — ............. 

Do 

Cities  Service  01  A 

Gas  Corp 

Do - 

Oo 

Do „ 

Oo 

Do" 

Do 

Do 

Oo. 

Do 

Do...„ „- 

Oo 

CNG  Producing  Co~. 

Oo — 

Do 

Conoco,  Inc 

Do 

Do 

Do 

Do -... 

Do.. V 

Oo 

Oo 

Oo 

PP 

Decalta  intemafoiBl 

Corp 

Do 

Oo 

B  Grande  Pipebw 

Co 

EIF  Aquintane  Pelio. 
Exchange  01  a  Gas 

Corp...« .-..._.. 

Exxon  Co.  USA 

Oo — 

Oo „ 

Faimom  Oil  Corp 

George  R.  Brown 
ParKFormeny 

HighlimJRes). 

Oo 

Do 


Sch. 


136 

104 

52 

102 

73 


45 

518 
550 
991 
541 
334 
91 
633 
316 
601 
206 
600 
625 
314 
485 


ANR  contract 


Nunv 


466 
463 
455 

310 
329 
490 
461 
392 
311 
453 
467 
302 
48 
47 
42 
342 
439 
443 
357 
462 
485 
847 
346 
466 
386 


5 

473 
436 

503 
IS 


10 
15 

7 


1160 
0864 
1137 
0691 

2443 

2275 
2445 
0913 

0967 
1009 
2025 
0962 
2865 
1101 
0946 
1164 
0945 
1147 
1030 
1006 
0562 
2039 


1049 


2409 
2274 

1041 
1823 
1122 
0908 
0918 
2597 
1822 
091S 
0926 
1261 
1038 
0090 
2299 
2209 
2155 
0924 
0968 
1039 
0925 
2187 
3664 
0926 
0909 
2569 
0920 

2736 
2365 

2761 

0510 
1140 

0064 
0930 
0906 
0036 
0694 


1002 
1003 
0871 


Date. 


06-01-53 
11-22-66 
06-30-76 
10-01-70 

01-06-80 

09-26-75 
09-28-79 
05-01-68 

05-16-77 
12-28-76 
01-02-68 
04-30-74 
10-15-60 
01-23-56 
09-13-72 
09-21-65 
10-07-71 
10-31-60 
09-20-72 
00-08-71 
04-01-66 
06-07-79 


12-31-79 


09-26-79 
09-26-79 

10-21-77 
04-03-79 
06-02-76 
10-11-68 
06-03-70 
05-09-80 
04-04-79 
05-01-72 
04-06-69 
06-02-76 
01-24-77 
04-19-68 
10-15-79 
08-27-79 
07-06-78 
04-19-66 
06-28-77 
06-18-77 
06-03-70 
08-06-79 
03-19-62 
03-21-69 
10-07-68 
03-27-80 
05-01-72 

10-05-79 
11-05-79 
12-17-79 

11-18-66 
06-17-66 

11-22-66 
03-13-70 
09-12-67 
01-26-72 
10-01-70 


00-03-71 
12-03-76 
01-02-68 
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Producer 


Do.. 


Do 

H.B.  JoM  Vanhra 
(1963) 

Ill      '^-        n     tk 

nanvRon  ofuVnon 
Oil  &  Gas  Corp ... 

Oo 

Do 

Do 

Do „. 

Haniitton  BrottMra 

oa  Co 


Do.. 


06_ 


Oo. 


Do.. 


Do.. 


Do 

Kais«r  Francis  Oil 

Karr-McQee  Corp..... 

Do -.,. 

Lamar  Hum  Tnjsi 

U.^  Hoiuingii  iiic. 
Marathon  0«  Co .._ 

Do „.. 

Mesa  Operating  Ltd 
Partnership 

Do 


Do. 
Do- 
Oo- 


Oo.. 


Oo 

Oo 


Rata 
Sch. 


14 
12 


41 
46 
35 


8 

7 
78 
75 
70 
63 
66 
77 
63 

4 
9 
5 
11 
8 


7 

60 

3 


38 

60 
48 
52 


112 
27 

46 

16 

161 

168 

ISO 
147 
155 
137 
136 
111 
112 
154 
75 
108 
156 
153 
107 


147 

7 
208 
257 


ANR  contract 


Num- 


0832 
1026 

3959 

0947 
1001 
0961 
0575 
0949 

0960 
0»«8 
1073 
0871 
0574 
0900 

0950 
0934 
0904 

0606 
0871 
1243 
1007 
1027 
1004 
0904 
0871 
0935 
0904 

1005 
1029 
0980 
1008 
0979 


4250 
4251 
4405 


4125 
4126 
4130 
4132 
4124 
4134 
3566 
0892 
1020 

0934 
4114 
1992 
2149 

3867 
3253 
3914 
2030 
1983 
1985 
1990 
3913 
1048 
1409 
3912 
3915 
1424 


3033 

0968 
1154 
1158 
0963 


Dat« 


01-26-77 
0»-27-72 

11-18-82 

08-27-72 
08-11-71 
OS-29-74 
08-25-72 
11-03-71 

05-2»-74 
11-03-71 
08-27-72 
01-02-88 
08-2S-72 
08-11-71 

11-04-71 
01-27-77 
06-25-64 

12-10-73 
01-02-68 
07-01-65 
02-04-77 
02-27-74 
09-03-71 
08-25-64 
01-02-68 
12-08-76 
06-25-64 

09-03-71 
02-27-74 
11-04-71 
02-23-77 
02-27-74 


01-02-68 
12'08-76 
07-01-65 


08-25-64 
12-06-76 
09-02-71 
03-01-74 
01-02-68 
12-22-81 
01-08-82 
10-01*-70 
08-01-76 

01-27-77 
08-23-83 
05-05-79 
07-19-79 

04-16-82 
18-11-81 
09-20-82 
08-01-79 
04-23-79 
04-23-79 
04-23-79 
09-20-82 
11-25-75 
03-07-79 
09-20-82 
09-20-82 
03-29-79 


02-09-81 
03-19-71 
10-08-77 
07-11-78 
09-27-77 


Rata 
Sch. 

ANR  oonlract 

Producer 

Num- 
ber 

0«a 

Do....         _    _... 

157 

0070 

02-03-72 

Oo 

201 

1156 

04-25-78 

Do _ -.... 

274 

2622 

05-08-80 

Do...- - 

..„„„„.„. 

2208 

12-07-78 

Oo „ 

270 

0952 

10-14-77 

Do 

188 

1152 

12-08-78 

Do _ 

267 

0951 

06-11-71 

Da . 

2898 

11-04-80 

Da.^ .;. 

202 

1156 

04-06-78 

Do 

262 

2598 

05-08-80 

Do .. 

260 

0896 

02-24-77 

Da .-      .. 

181 

0874 

12-16-78 

Do 

237 

2405 

08-21-79 

Do - 

161 

1034 

10-10-72 

Do. 

156 

1014 

094)3-71 

Do - 

125 

1168 

07-14-67 

Do. 

184 

1015 

02-24-77 

Da 

183 

1151 

12-06-76 

Do _ 

186 

0957 

03-30-77 

Do. . 

182 

0972 

04-01-75 

Do 

198 

0954 

0»-15-77 

Do 

250 

0897 

00-09-71 

Do 

168 

1051 

04-30-74 

Do. 

252 

0572 

10-10-72 

Do „ 

245 

2899 

11-04-80 

Do - 

253 

0955 

05-17-77 

Mobil  Oil  Exp.  a 

Prod.  Souittaaat  bx:... 

120 

1018 

09-02-71 

Oo 

37 

1229 

07-30-65 

Do 

102 

0943 

09-21-72 

Do . 

131 

0959 

05-01-74 

Do 

100 

0944 

11-02-71 

Do 

.     «1 

0985 

06-11-74 

Do 

97 

1872 

01-11-79 

Do 

120 

1017 

12-17-78 

Do 

3 

1022 

a»-07-78 

Do .. 

107 

0573 

09-21-72 

Do ^™ 

132 

0899 

03-10-77 

Do 

121 

0664 

10-29-71 

Do 

92 

2198 

09-13-79 

Do „. 

■     108 

0898 

09-03-71 

Do -.. 

117 

0871 

01-02-68 

Do 

122 

1036 

03-13-74 

MotMPRDGTX 

a  New  Mexico 

(Formerly  Superior).... 

296 

3676 

02-04-82 

Do..™..      

255 

1260 

08-08-77 

Do 

279 

3674 

02-04-82 

Do. 

263 

2742 

07-31-80 

Do.-...       ^ 

244 

2869 

10-10-80 

Do .     „.. 

268 

1119 

07-21-77 

Do....- _.... 

196 

1263 

07-22-77 

Oo 

269 

1259 

07-21-88 

Oo.  ..••»»-»»»»-»... 

254 

1121 

08-08-77 

Do. 

276 

2747 

07-31-80 

Do... 

195 

1253 

07-22-77 

Do-     . 

243 

2714 

07-25-80 

Do _..     _.. 

247 

3056 

01-18-81 

Do 

278 

3055 

01-18-81 

MoM  Producing 

Texas  &  New 

- 

Mexico  Inc...- 

8 

2860 

10-10-80 

Oo - 

1 

1123 

07-21-77 

Oo 

2 

1262 

07-21-77 

Do .. 

ISO 

1251 

03-07-78 

Do.™     

9 

3675 

02-04-82 

Do 

5 

2715 

07-02-80 

Murphy  Oil  Corp 

30 

1257 

03-03-78 

2199 

08-17-79 

Nortiiwestem  Mutual 

Life  Int  Co 

3 

4429 

05-31-85 

Oo 

3 

f255 

08-04-78 

Do _ -. 

5 

2509 

02-11-80 

Do 

2 

1256 

04-27-78 

Do 

4 

2232 

09-12-79 

Odeco  OH  &  Gas  Co 

(Murphy  a  Ocean).. 

31 

2494 

02-28-80 

Do 

30 

2271 

09-19-79 

Do „.... 

46 

3930 

10-20-82 

Do...    

35 

3047 

02-04-81 

Rale 
Sch. 

ANR  contract 

Producer 

Num- 
ber 

Date 

Do 

37 

3285 

05-18-81 

Do .-.. 

18 

0803 

07-29-77 

Do 

19 

1258 

01-13-78 

Do 

29 

2119 

07-16-79 

Do 

20 

1252 

04-14-78 

Do 

32 

2498 

02-28-80 

Do 

.      38 

3048 

02-04-81 

Do. . 

33 

2497 

02-28-80 

PennzoH  Co 

(Formerly  Pennzoil 

OMfiGat) 

49 

09-27-79 

Do 

59 

4084 

08-10-83 

Oo 

52 

3338 

08-04-81 

Pennzoil  Co 

(Fofmefty  Pennzol 

Rod  Co) 

249 

4047 

01-11-83 

Oo 

317 

2277 

09-27-79 

•  Do 

334 

4084 

06-10-83 

Oo 

332 

3337 

Do 

249 

1131 

06-18-80 

Petro-IHunt  Corp. 

4 

4268 

09-03-71 

Do 

46 

4238 

01-27-77 

Do 

2 

4270 

02-24-74 

PhiMips  Oil  Co 

24 

1139 

09-08-64 

PhMpsPetroCo 

(Formerty  AminoiQ.. 

79 

3157 

03-28-81 

Oo 

55 

2595 

05-01-80 

Oo „ 

54 

2599 

05-01-80 

PhiUips  P0tro  Co 

^Form.  AiTMr  Ind 

OH  Co)..._ - 

1044 

06-12-75 

PhiMips  66  Natural 

Gas  Co -.     ..„ 

4 

0861 

12-11-45 

Do 

562 

0884 

03-21-^4 

no  

2462 
0885 

02-07-80 

Do 

549 

01-28-74 

Do - 

610 

0864 

05-31-77 

Phillips  Petroleum 

• 

Co 

411 

1108 

03-05-65 

PhNHps  66  Natwal 

Gas  Co.... 

592 

0881 

Or-08-78 

Do 

377 

0863 

12-01-49 

Do . 

585 

2042 

05-22-79 

Do 

...>«... 

2516 

01-21-80 

Do „. 

836 

0865 

08-29-78 

Pt>iUip8  Potroi6iNn 

Co ...... 

2584 

04-29-80 

PhiWpe  66  Natural 

Gas  Co... 

SOI 

0882 

07-08-76 

Do 

602 

0883 

10-01-76 

Oo 

572 

0879 

12-13-74 

Placid  OU  Co 

39 

0804 

06-25-64 

Do • 

60 

0833 

01-28-77 

Oo 

54 

0963 

05-17-74 

Do _ 

40 

1183 

07-01-85 

Oo »^.»»..., 

53 

0983 

03-01-74 

Do...-          

, 

'     3568 

12-22-81 

Do 

52 

1032 

03-01-74 

Do 

48 

1012 

0»O2-71 

Do 

82 

1013 

11-10-76 

Do 

44 

0671 

01-02-88 

Do ..- 

48 

0981 

10-29-71 

Pogo  Producing  Co.... 

55 

2278 

09-24-79 

Do 

59 

3390 

08-20-81 

Prosper  Energy 

Corp 

8 

1010 

09-03-71 

Do 

3 

1243 

07-01-86 

Do 

8 

1033 

02-27-74 

Do ... 

4 

0936 

12-08-78 

Do... 

8 

1011 

02-04-77 

Do ...    . 

7 

0872 

01-02-88 

Rosewood  Res.  Inc 

(Form.  Rosewood 

Pros) 

4254 

02-27-74 

Do 

—.......«... 

4251 

12-08-76 

Do 

4250 

01-02-68 

Do ™     ' 

3 

4405 

07-01-65 

Oo - 

•.«•»•..•>.> 

4252 

09-03-71 

Roeewood 

Resources  Inc 

44 

4124 

01-02-88 

Producer 


Do.. 
Do- 


TBP  Offitiors  Co 

Tanneoo  01  Co  (For 

Tenneco  Exp  Ud). 

T«(aoolnc 

Oo. 

Oo. 

Oo. 

Oo. 

Oo. 


.   00..^ .. 

Oo...- 

Oo 

Union  Exploraiion 
raiuteis  UK...— 
Wagnsr  ft  Brown... 
KerrMcOee  Corp.. 


Rale 
Sch. 


38 


9 

377 
513 
535 
420 
168 
544 

431 


199 
435 
438 

437 
166 
437 
175 
439 
181 
431 
414 
118 
432 
174 
140 
447 
433 
49 
52 

264 

"ei" 


ANR  contract 


Num- 
ber 


4125 
4134 
4251 
4132 
4270 
4130 
4125 
4268 
4137 
4138 
4136 
4135 
4140 
4141 
4139 
4142 
1050 
1945 
0815 
0914 
0858 
0940 
1142 
1103 
1088 

2711 
1944 
0988 

11i24 
3853 
0893 
2728 
4104 

0912 
2083 

1000 
1079 
0865 
0821 
0837 

0871 


0823 
0942 
0S71 
0968 
0921 
2272 
0929 
2154 
.0922 
0871 
1128 
1100 
1508 
0911 
1142 
2506 
0941 
2377 
2488 

2773 
3472 
1081 


08-25-64 
12-22-81 
12-08-76 
09-01-74 
02-27-74 
09-02-71 
08-25-64 
08-03-71 
08-30-70 
05-01-72 
06'03-70 
05-01-72 
08-03-70 
06-01-72 
06-01-72 
0»-03-70 
06-23-75 
04-12-79 
08-90-88 
04-08-71 
07-18-87 
05-03-88 
12-22-64 
07-30-65 
07-30-65 

07-01-80 
04-10-79 
11-0»-e7 
05-18-78 
06-30-82 
10-01-70 
06-04-80 
07-2M3 

10-08-78 
()8-28-65 
10-28-74 
07-01-78 
08-09-88 
04-17-68 
03-08-77 

01-02-68 


05-01-72 
08-21-72 
09-21-72 
05-13-74 
04-17-68 
10-08-79 
04-00-69 
02-07-77 
08-03-70 
01-02-68 
06-13-77 
08-08-60 
08-09-71 
10-11-68 
12-22-84 
05-13-60 
11-01-71 
10-10-79 
02-01-60 

08-25-60 
08-19-81 
07-31-58 


ANR  submitted  the  following  list  in 
which  ANR  contends  that  it  wasnot 
intended  nor  agreed  that  the  area  rate 
clause  would  provide  contractual 
authority  for  die  first  seller  to  collect  the 
applicable  delivery  allowance: 


Producer 


Amoco  Production 

Co 

ArcoOHAGasCo. 

Do 

Do 1. 

Goim  R  L 

Do.. 

Do.™^- 

Burk  Royally.;.-.. 
Builw  Hwotd  E. 
(Formerly 
Tenneo^. 


C«bol  Petroleum 

Ckxp 

CNQ  Producing  Co 
(Fomiedy 

Tennaoo) 

Cobra  ON&Qaa 

Corp 

Do..- 

DWwdARJr 

Do 

Do 

Estate  o(  K  L  Hunt. 
Op. 
Oo™. 


Sch. 


490 
225 
414 
443 


14 


Oo „ 

Qa<1gco  Inc — — ... 

(kKxtn  Raymond  M 
Trust 


Harvey  Nancy  0 

Do 

J.M.HuberCorp 

Kaieer  Francis  Oil 

Co 

Kaiser  Fcands  0* 

Co(Fonnecly 

Tenneco)  —..-..-., 
Mesa  Opening  Ud 


Mesa  Operating  Ud 


(Formerly 

Tenneco). 

Miller  Lois  D 

Oo 

Osborne  Robert  W- 

Do ^..._ 

Do 

Osborne  WiMamQ.. 
PNG  Operating  Co 

(Forrnerty 

Tenneco)™™—. 
Prentice  Napier  & 

Green  (Morm 

MuHstateOiO 

Prentice  Napier  & 

Green  (Formerly 

Tenneco) .. 

Do 

Oo... - 

Spess  Oil  Co  Inc 

(Forrnerty 

MuHistate  Oil  Co). 
Spess  Oil  Co.  Inc 

(Formerly 

Tenrwco) 


92 


ANR  oonlract 


Num- 
ber 


0271 
3910 
0202 
3911 
1736 
2018 
2348 
2018 


4688 
0046 

4687 

1736 
2348 
1736 
2018 
2348 
0608 
0608 
0607 
1798 
2016 


4730 
4731 
4732 
4778 
4788 
2018 

1738 
1738 
2348 
0504 

3984 


4823 

3401 


4825 

1738 
2348 

1736 
2016 
2348 
2018 


4713 
0495 


4711 
4746  J 
4788 


0621 
4753 


Date 


04-28-67 
09-28-82 
11-13-78 
09-27-82 
12-21-78 
04-24-79 
11-02-79 
04^24-70 


02-28-68 
11-08-78 

01-22-68 

12-21-78 
11-02-79 
12-21-78 
04-24-79 
11-02-79 
10-23-69 
10-23-78 
07-06-62 
12-21-78 
04-24-79 


12-18-58 
05-14-50 
03-09-57 
03-09-57 
03-00-57 
04-24-79 

12-21-78 
12-21-78 
11-02-79 
11-24-71 

12-24-56 


05-14-59 
08-20-81 


03-09-57 
12-21-78 
11-02-79 
12-21-78 
04-24-79 
11-02-79 
04-24-79 


05-14-59 
10-22-74 


08-28-62 
08-26-62 
08-28-62 


06-27-74 
01-22-68 


Rale 

Sch. 

Producer 

Num- 
ber 

Dale 

Star  Production  Inc 

(Formerly 

Termeco) 

3768 

05-12-82 

Tenneco  Oil  Co 

290 

0586 

04-02-74 

Do _ 

362 

0351 

08-26-62 

!>.     ■  .      

357 

3788 

05-13-82 

Do -..- 

222 

0548 

01-22-68 

Do -.. 

412 

0208 

10-11-77 

Do.. 

183 

2531 

03-24-80 

Do 

401 

0517 

02-28-69 

Do.         .™    .-. 

399 

1397 

08-25-60 

Oo ._. 

378 

8767 

05-13-62 

Oo 

405 

0352 

09-21-72 

Do.™ 

187 

3934 

10-25-82 

Do - 

347 

0204 

09-22-78 

Do . 

407 

0296 

03-19-74 

Do 

350 

1949 

08-01-74 

Do : — 

65 

3771 

05-13-62 

Do 

408 

3770 

05-13-62 

Do __ 

3750 
3768 

04-29-82 

Do..       -. 

411 

05-12-82 

Oo 

362 

4484 

03-27-85 

Oo - 

361 

1396 

10-14-80 

Oo 

139 

4465 

03-27-85 

Tenneco  Oil  Co  (For 

MuMstate  01) 

32 

0783 

08-26-75 

Oo 

10 

0495 

10-22-74 

Do 

0 

0496 

01-07-75 

Oo 

31 

0621 

08-27-74 

Do...- ^ 

Id 

2642 

05-27-60 

Tenrtooo  OH  Co  (for 

'■ 

Tema  OH) 

412 

0298 

10-14-60 

Oo 

361 

1998 

10-14-60 

Do 

407 

0296 

03-19-74 

Oo.    -       .-    „ 

357 

3789 

05-13-62 

Oo    ._     _ 

401 

0517 

02-28-69 

Do 

408 

0209 

03-04-75 

Do 

362 

0351 

06-28-62 

00 

399 

1307 

06-25-60 

Oo 

411 

0300 

07-22-76 

Oo 

405 

0352 

09-21-72 

Do -    

378 

3767 

05-13^62 

Texaco  Producing 

mc  (Fontterly 

Getty) 

179 

0552 

12-22-69 

Thomas  W  S 

1738 

12-21-78 

VanguwdOHACo 

lr»c  (Formerly 

Tenneco) 

4779 

08-28-62 

Vita  OH  Co 

(Formerly 

4689 

1736 

06-26-62 

Waugh  Duane 

■■■■■■•*■■•••• 

12-21-78 

Waugh(>lenA 

1>36 

12-21-78 

Do 

2016 
2348 

04-24-79 

Oo 

11-02-79 

Young  Wattsr  0 

1736 

12-21-76 

Do 

2016 
2016 

1 .  . 

04-24-79 

Thomas  W.  S -...- 

- - 

04-24-79 

Colorado  Interstate  Gas  Company 
(CIO)  concurs  in  the  foUowhig  claims: 


Setter 


Martin  OH 

RJB  Gas  Pipeline.. 
RJB  Gas  Pipeline.. 
RJB  Gas  Pipeline.. 
RJB  Gas  PipeMne.. 
Oe  protests  the 
following  claims: 
Cabot  Corporation 


schad- 


Con- 
tract 
No. 


879 
535 

889 

704 
640 


Contract 
date 


02-8-77 
10-2-74 
12-1-78 
08-1-77 
12-1-79 


6  122-021     04-1-60 
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Sa>a» 

Rata 
achad- 

ula 

Coo- 
trad 
No. 

Oonftd 
data 

Cabot 

Cofporatioo 

Cites  Safvice  at 

aOaaCo   .. 
CHas  SaMica  Ol 

&  Gaa  Co - 

Oiea  Sanioa  Oi 

4  Gaa  Co 

MvtinOil 

11 
431 
679 
735 

122-06 

383 

824 

834 

661 

73-01 

73-02 

79 

104-06 

138 

153 

110 

729 

0»- 16-60 

1O-12-70 

10-11-79 

OS-3-81 
Oe-08-77 

T^^yqtp 

370 
364 
410 
373 
32 
400 

1t-1^S4 

Taimaco- 

Tannwro 

12-30-54 

01-12-55 

Tawnaco 

01-01-85 

Tat*>a».._ ■.. 

12-21-77 

TaMnaoo 

Taaaoo  Inc 

Oa-30-57 
07-12-78 

TflMaoo  Inc 

01-26-78 

COLUMBIA  Gas  Transmission  Company 

(COtUMBIA) 


Natural  Raaourca 
Manage«nef4 
Corp 

NRMPakolwm 
Cwp.  atal 

Mark  R  Wort  d/ 
b/aRodmeU 
Puliulauni  Co— _ 
Do 

Natural  Raaouroa 


Coip. 

Union  OMHng.  Irtc. 


Fyploialwn,  Inc 
Do . 


Od- 


AlartOit&Gas 

Co..  Ifx: 

Ashland 
Exploration,  Inc. 
Do 


CitlasSarw» 

Corp 

Do.. 
Do- 
Oo.. 


AP-21927-PA 
753»-KY 
7240-KY 
74aB-KY 


7730^WV 
Af>-20234-WV 


Oo. 
Obi. 


OOl. 


Ob. 


Oa- 


ProdueHon  Co- 
Do. 


Oa- 


Af>-213a»-VW 
AP-22304-WV 


AP-22336-WV 

M>-2205a-«Vt 

5153-KY 
630e-4CV 
6316-KY 

6778-KY 

AP-22944-WV 
62S7-WV 

6035-KY 
6352-WV 

ee32-KY 
6e43-WV 
7265-»»V 
7395-WV 

7467-KY 
7S66-WV 

TOSe-rKY 

1106-KY 

LAdTOOOl 
SW2Q23eLA 
SW21466iA 
SW22022tA 


1S-12-74 
00-09-78 

0«-22-77 

06-07-77 
HM)7-71 
01-14-70 
01-20-71 


00-06-73 
12-00-73 


06-12-76 
11-00-77 


tt-«6-77 
11-00-77 

96 

73 

171 

02-20-67 

08-26-78 
140 

248 
281 
292 
297 
327 
333 
339 
347 
399 
235 

431 
731 
723 
750 


ComMDiA  Gas  Transmission  Company 
(OouiMBiA)— Continued 


RMO 

achadulo 

SaNar 

Contract  No. 

or 
oonoact 

i>f 

SW22947tA 

TOO 

Do..... 

5653 

173 

Oa . 

967» 

190 

Do.         .      - 

5670A 

70 

Do. _. 

8064 

384 

Do 

5030 

190 

Od. _ 

5862 

219 

Do. _ 

5030 

539 

Do 

5080 

604 

me- 

SVW23812tA 

11-*1-79 

Od_ 

SW26368tA 

11-06-61 

AmoWlaaac 

6696 

00-48-63 

Attafiiic  Rchfioid 

Co - 

5660 

83 

n^ 

5664 

519 

Dtt _ 

56796 

281 

BaryPMIBB.. 

5664 

07-06-81 

BHPPeMaum 

Company  Inc — 

SW034Q2TX 

140 

Dp „■„,.. 

SW23403TX 

10-13-81 

nn,, 

SW26341TX 

10-13-81 

Catoot  PaiKlaura 

Coiv 

SW25177tA 

74 

Do. , 

SW25228TX 

75 

Do.. .. 

SW2S803TX 

78 

CanaoOiand 

Ga*  Inc 

SW234511A 

00-28-79 

Caaa  PooMioy  01 

Corp         

SW22S17LA 

.     8 

nn 

SW2S268LA 

20 

Chavron  USA  Inc... 

SW23570LA 

172 

Do — 

SWZ420SLA 

175 

nn 

SW2S200LA 

181 

Do        

SW25227Vinr 

01-06-81 

Oo. _ 

SW2S87BLA 

184 

ClQdS  SflfViOB 

OSG  Ooip 

SW2S024LA 

521 

Do.-.-. 

SW23994LA 

S20 

CWesSanrlce 

OAGCorp. 

■ 

(Waa  CoKnce).. 

S670e 

6 

CNBPradbdng 

Co 

SW204901A 

44 

Do™.     ._ 

SWV2472aLA 

54 

Do 

SW26S7S1A 

57 

Do. 

SW2S870LA 

56 

CotuntiaGaa 

Davalop  Corp- 

SV^02S6LA 

16 

Do 

SIM20331LA 

17 

np 

SW204a6LA 

34 

Do_..... 

SWa0660LA 

18 

Dc 

SW21060tA 

19 

Do. 

SW214S0LA 

21 

Do 

SW21536LA 

22 

Do. 

-SW?1<>3?IA 

23 

Do 

SW21976LA 

25 

•r>> 

SW220571A 
SW29066LA 

26 

Do 

32 

Do - 

SW2306nA 

33 

Do.  

SW23306LA 

35 

Do 

SW23S21LA 

37 

Do 

SW23622LA 

38 

Do    _     . 

SW23946LA 
SW24338LA 

39 

Do 

40 

Do 

SW2S919i> 

41 

Do 

SW26272LA 

42 

Do. _.... 

5923 

8 

r>>  

5028 

9 

Do ... 

5928 

10 

Do. 

S9S6A 

12 

ConMiad 

Raaourcaa 

Corp 

SW274770K 

05-17-82 

SW25521LA 

476 

OobJMBM  Gas  Transmission  Company 
(CoLUMBiAHContinuod 


Columbia  Gas  Transmission  Company 
(Columbia)— Continued 


^Rala 

adwdule 

.   Saltor 

OenfractNo. 

or 

ooniract 

data 

Cotton  Pattolauni 

■ 

Co 

5664 
5664 

06-05-81 

GoxEdMinL    .:.. 

06-23-81 

CSXOiaGas 

Corp.-.- _. 

SW23S41LA 

58 

no 

SVV2S1301A 

60 

Devon  Enargy 

Corp 

SW27470OK 

04-23-82 

Do 

04-23-82 

Diamond 

Sharrwocfc 

Offshore, 

Umtod 

(WaaFMP 

OparsMnffCoJ-.. 

SM«e3S3TX 

1 

ELF  AquMna  Inc.. 

5847A 

00-12-72 

Do- — 

5663C 

11-14-72 

Enstai  Pair  Inc- 

S«2S 

11 

ExchangaONS 

GaaCo.- 

swsoeaeLA 

34 

DO    -.     - 

seti 

6 

LAOOOOOt 

1-27-86 

Do 

LAe66e69 

02^12-86 

Do. --.. 

tA660eO4 

715 

OO-r 

kA860e0O 

03-18-66 

Do:. 

LABOOetl 

03-18-86 

Do. — 

tAB00012 

00-18-86 

Do    

tAOeOOM 

09-18-86 

Do 

SWOeSTSLA 

538 

00 , 

SW2090SLA 

632 

Do-    —     - 

SWMOtOLA 

585 

Do — 

StW21034LA 

635 

Do. 

SWM446LA 

567 

Oo 

SW2t463tA 

574 

Do.    -. 

9W2t566LA 

639 

Oo. — 

9fV7ToD9Ln 

596 

Do. ^.. 

S^V2l9Q2tA 

587 

Do. 

SW{t907LA 

568 

Da.- - 

aWTTOSBLn 

598 

I^Th  ->•>«■  **•«  m—«n» 

stwweiTx 

605 

Do .1 

giy22344tA 
SW22S67LA 

610 

Do— _. 

818 

Do      . 

SWtt2572LA 

623 

Do —      _ 

SW22031LA 

624 

Do     

SWSSOOtTX 

827 

Do- — 

SW22B04LA 

661 

Do—     -     - 

SW22807LA 

650 

Do. ^_. 

SW23904TX 

665 

•Do-.-    ..-; — 

SW29421LA 

654 

Do.- --.. 

8W«3600LA 

658 

Do —     - 

SW24246LA 

02-22-80 

Do..- - 

SMa4a46LA 

664 

Do     

SW24300LA 

00-02-80 

Da        

S)M24019LA 

00-18-80 

no 

SIM2S0061A 
SW2S063LA 

06-13-81 

Do 

00-24-81 

Do 

SW26220LA 

679 

Da. — i 

SMoesesLA 

681 

Da 

SM27104LA 

04-05-82 

00 

SM<27418LA 
SWa7421LA 

04-22-82 

Da - 

04-22-82 

Do.- 

SW27S30LA 

683 

Do 

5647 

26 

Do. 

6648A 

409 

rw> 

5804 
58940 

357 

Da 

480 

Po 

5872 

541 

/shiKinl  01  Cofp<». 

SW22515LA 

27 

Do 

StW22516tA 

29 

On       

9iMa4aBaLA 

SW2433eLA 

36 

Oa- 

39 

Oo 

SW25267LA 

42 

Oo- — 

SW25542LA 

43 

Oo.      .... 

S6S7 

9 

Do 

Do 

Oa ;. 

Oo 

.     Oo 

Do— . — —- 

QatiyOlOo -. 

Oa 

Do 

Oa 

Do 

Oo. 

Qraoa  Petr  Corp.... 

Hamiton  Brothars 
OH  Co 

HoualonOia 
Mkiaral  Corp.-... 

al 

Koch  Insuitrtea 

Inc 

Oo 

Oo 

MeaaOparLTD 

ParlneraNp 

Oa 

Do 

MFPUmKad 
PartnarshIp 
iwaa  nanwion 
Orolhara) ...—.. 

MoMOICorp 

Da 

Do. 

MoUOICorp 
(Wm  Akninox 

U.SA.  ha) 

MoMOICorp. 

(WasNatresco). 
MoMOaCorp. 
(WasCanadtan 

Suparior) 

MoUOICorp 

Oo 

Do 

Oo. 

Do 

Do.,— 

Do 

Do 

Do 

Monsanto 
Company 
(CunontlyBHP 
Patrolaum, 
F^RC  Order 
Cancels  Rate 
Schedule 
#139. 

OepMad) 

nonnwBMBm 
Mutual  Ins.  Co... 


SW20488LA 

SW22011LA 

SW23S86LA 

SW2S2S2LA 

5822 

5828 

SW2t808LA 

SW26608TX 

5662B 

5046A 

5863B 

S964 

SW274620K 

SW274740K 

SW25877TX 

SW23481LA 
SW23482LA 
SW23484LA 

SW23028LA 
SW2S878LA 
SMaS865LA 


SW274740K 

LA860016 

SW21440LA 

SW22001LA 


SW22442ATX 
TSW22442BTX 


SW22442CTX 
SW22442TX 
SW22S88TX 
SW23475LA 
SW25172LA 
SW25173LA 
SW2e363LA 
SW27B20AR 
SW27832LA 

AQftft 
OoDO 


SW23401TX 
SW22345LA 


62 

63 

68 

70 

48 

52 

223 

524 

28 

383 

386 

203 

05-10-62 

05-17-82 

04-20-61 

11-01-78 

07-16-78 
07-16-79 
07-16-70 

158 

146 

06-15-81 


05-17-82 

105 

75 

78 


272 
281 


265 

240 

258 

111 

127 

128 

130 

00-16-82 

06-05-82 

57 


138 
1 


Columbia  Gas  Transmission  Company 
(Columbia)— Continued 


• 

Rata 

ComractNa 

or 
oontFKt 

data 

OdacoOII&Gas 

Co 

SW26236LA 

38 

OxyPetrolaum 

mc 

SW23383LA 

03-22-79 

PaHoOHCo 

SW2S212LA 

12-29-80 

Peiro  Lewis  Corp... 

SW24701TX 

08-11-80 

Oo „ 

SW27460TX 

05-10-82 

PhNps  0«  Co 

SW22380LA 

871 

Oa 

5861 

860 

Co - 

SW214S6ALA 

780 

Da.. 

SW23887LA 

781 

Do— 

SW2428LA 

725 

Do 

SW24387TX 

777 

Do 

50558 

273 

•     Da- 

515 

Do- 

5963A 

519 

SamedanOil 

(WasTexaa 

Eaalam) 

SW21967LA 

69 

Samedan  ON 

Corporation 

(Was  Texas     . 

Eastem^...- 

SW23g23LA 

77 

Santa  F«  Enargy 

Part.  LP 

SW23504LA 
SW23S05U 

07-05-79 

Do-              J 

07-05-79 

Da..-. 

SW23910LA 

10-29-79 

Shell  Offshore  Inc.. 

SW25219TX 

67 

Shell  Oil  Co. — 

SW24649LA 

61 

SunExpland 

Prod  Co 

5844 

367 

Sun  Oil  Co — .'J 

5834 

76 

Tenneco  Expl  Ud .. 

SW21348LA 

16 

Do...- 

SW2190BLA 

23 

Tennaco  01  Co-.... 

5674 

96 

SW20263LA 

5 

Do- 

SW20870ALA 

539 

Oo 

SW20870BLA 

4 

Do 

SW20870LA 

53^ 

Do -.. 

SW21445LA 

591 

Do 

SW22438LA 

92 

Do 

SW22824LA 

560 

Oa 

SW26383LA 

603 

Oo-.- 

5660 

4 

Oa .-.-..... 

*     5661A 

463 

Do „ 

5665 

3 

Do 

5666 

2 

Do 

5865 

308 

Do -. 

5803 

370 

Do- 

5812 

382 

Da 

5832 

454 

Do-.     .. 

5036 

446 

Inc.  (Was  Sun 

Oil  Co.) 

5658 

02-22-82 

TXOProdudlon 

Cdrp 

SW27087OK 

01-15-82 

TXO  Operating 

Ca(Was 

Exchange  Oil& 

Gas  Co 

594SA 

22 

Columbia  Gas  Transmission  Company 
(Columbia)— Continuod 


Rata 

achadula 

Saaar 

Contract  No. 

or 
contract 

Ud(UXP) 

SW21888U 

234 

Oo- 

SW23822LA 

258 

Do 

5680 

12 

Do. 

9906 

188 

Union  Oil  Ca  of 

Can ...» 

SW22879LA 

246 

Union  Pacific 

Raaourcaa  Co....J 

5374 

1 

Union  Tax  Pair     . 

DIv  AHad H 

,SW23079LA 

149 

Da..- 

SW23501LA 

151 

Oo 

S677B 

120 

Oo. 

6063 

111 

Cokjfnbii  pfOlMts  ttw 

following  satare 

claims  for  delivery 

allowances: 

Amiax  01 S  Gas. 

Inc 

AP-20889-OH 
AP-21652-OH 

02-23-76 

Do 

04-16-77 

AmtaxOISGas. 

Incattf 

AP-22133-OH 

11-21-77 

Da 

AP-22283-OH 

05-08-78 

Do. 

AP-22704-OH 

09-11-78 

Do—    

AP-22705-OH 

09-11-78 

Keno* 

AP-20680-OH 

03-10-78 

Do 

AP-21102-OH 
AP-21120-OH 

03-11-76 

KenoH,  et  al -. 

05-28-78 

Do 

AP-21150-OH 

07-20-78 

KonoM » — .. 

AP-21168-OH 

07-20-78 

Do.- 

AP-22777-OH 

12-04-78 

Benatty.  alal 

AP-22703-OH 

09-18-78 

M#)r  Oil  Corp.. 

at  al 

AP-22716.0H 

09-25-78 

Kand 

AP-21235-OH 

10-29-76 

Do... 

AP-21283-OH 
AP-218ei-OH 

01-19-77 

Da...- - 

06-20-77 

Kanoil.elal - 

AP-21748-OH 

06-17-77 

Energy 

invotvnonia,  vc 

al 

AP-22145-OH 

12-06-77 

Pro  Energy 

Sen^M.  Inc — 

AP-22182-OH 

01-16-78 

The  Oxford  Oil 

Co 

AP-20188-OH 

11-25-74 

Poston  Oper.  Co.. 

Inc.,  atal 

AP-21798-OH 
7S33-KY 

10-06-77 

J.W.  KInzer..-. 

10-07-71 

Consolidated  Natural  Gas 
Transmission  Corporation  Filed  the 
Following: 


Producer 


Paalta  Operating  Co. 
Getty  01  Co 


FERC  rate  schedule  No. 


.  as.  4, 12. 


Consolidated  GPC  No.  (No 
R.S.  No.) 


R.&  465.  471.  472.. 


1499—12-14-53.-. 
1512—12-14-63.- 
2708-01-03-63.- 


Disposibon 


Protest  any  charges  exceeding  one 

cent 
Settled. 


Settled. 
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Prodboer 


Integrated  Energy  Inc ... 

Convesl  Eneigy  Cetp 


Cities  Service  01  &  Gas  Corp.. 

Taxaco  Producing  Co 

Texas  International  Co 

Chevron 


Union  oa  Company.. 
Cabot 


Ashland  Ei^toration,  tnC.. 
James  F.  Scott 


PNKpePoMaHMCo. 


Panraoit.. 


MwphyOL 


CNGProdudneCo- 


Texas  Gas  Exploraiion. 


FERC  rate  schedule  Na 


R.S. 
RA 


282.282.31^337.391... 

5 


R.S.  360.  S61.  S62.>S63.  564,  565,  566.  567. 
568.  56a.  570.  571.  573.  574.  575.  580.  ttS, 
617. 618. 628. 


R.&  82,  Sa,  84.  85^  113. 186.  257.. 


R.&3K- 


RA5. 10. 

R.S.31...  

R.S.  2.  16,  17,  18.  19,  20.  21,  22,  23,  24,  25. 

27.  28. 29,  30,  31. 33,  34. 36,  36,  37,  38.  39. 

40,41.43,46,51.52.53.56. 
RS.  28,  5a  51,'  57. 64 . 


OonsaMdaiod  6PC  No.  (No 
R.S.NO.) 


453  PA— 11-04-80- 
436  PA— 12-12-7«._ 

3837-10-26-77. 

4052—10-05-79 

4122—03-31-80 

4073—12-03-79 

414S-06-09-8a_„„ 

4171— oe-ia-ao. 


3601-06-03-77_. 

GPC  dated  10-31-24.. 

1019— 12-at-47_ 

3158—03-30-80 

4006—10-13-78 


471— 10-0»-81 . 

3170-05-20-64. 

S306-02-11-69.. 

3a4»-10-19-77_ 

4008-09-11-76.. 


4qU-10-05-7»_ 
4088-01-10-80- 
4063-01-24-80- 


4172-06-1240.. 
419»-20-31-80- 

4211—12-24-80 

4227-02-13-81 

4268—09-10-81 

4310—02-05-82 


Protest  any  charges 

cent 
Molest  any  charges 

cant 


exceeding  one 
exceeding  one 


that 
Protest  ai«y  chaiges 

cent 
Partly  protaat  any 

onacent 

Protest  any  chwgea 

cent 
SatUed. 


aw  authorized. 
SHoeeding  one 


exceeding 


Partly  settled. 
OMoeedingona 


FVolsal  any  charges 


Protest  any 


one 


Paid. 
Paid. 
PM. 


Paid 


EI  Paso  Natural  Gas  Company  (EI  Paso) 
El  Paso  provided  in  the  following: 

Et  Paso  Natural  Gas  Company  Listing 
OF  Sellers  With  Proooction^Relat- 
ED  Costs 

In  PGA  Effective  October  1, 1904 


SeMername 

Rate 
sched- 
ule 

Com 

No. 

Com 

date 

Co 

American  Petrofina 

Co 

Amoco  Production 

Co..„ 

Amoco  Production 

Co 

32 

102 

18 

21 

23 

68 

133 

313 

348 

405 

0148 
0247 
0104 
0044 
0114 
0078 
,  0052 
0100 
0041 
01  SI 

- 

Amoco  Production 
Co 

Co....„ „.„. 

Amoco  Production     ' 

Co 

Amoco  Production 
Co 

Amoco  Production 
Co 

Amoco  Production 
Co 

El  Paso  Natural  Gas  Company  Listing 
OF  Sellers  With  Production-Relat- 
ed Costs— Continued 


In  PGA  Effective  October  1, 1984 

Seller  name 

Rale 

sched- 
ule 

Com 
Na 

Com 

dale 

Amoco  Production 
Co 

Amoco  Production 
Co 

411 

438 
605 
617 
631 
26 
193 
336 
337 
402 
406 
406 

7187 
018a 
4900 
0224 
0108 
0008 
4491 
4439 
6114 
4158 
4187 
4189 

Amoco  F^oduction 
Co     _     • 

Amoco  f^oduction 

Co 

Amoco  Production 

Co _ 

ARCOOIandGas 

Co J        

ARCOOIandGas 

Co 

ARCOOIandGas 

Co... _ 

ARCOOIandGas 

Co 

ARCOOIandGas 

ARCOOIandGas 

ARCOOIandGas 
Co - -. 

El  Paso  Natural  Gas  Company  Listing 
OF  Sellers  Wtth  Production-Relat- 
ed Ck)STS— Continued 

m  PGA  ENactrve  October  1, 1904 


Selarnama 

Rata 
sched- 
ule 

Com 

No. 

Com 

date- 

ARCOOIandGas 

Co...... „ 

ARCOOIandGas 

Co - 

ARCO  01  and  Gas 

Co 

ARCOOIandGas 

Co - 

ARCOOIandGas 

Co _ 

ARCOOIandGas 

Co » „ 

ARCOOIandGas 

Co.-. 

492 
497 
500 
SOI 
503 
514 
709 

104 
106 
110 
111 
113 
114 
115 
116 

8150 
4173 
4200 
4209 

4210 

7144 

4996 

7240 
6336 
8801 
4061 

0107 
6116 
4043 
6242 

• 

Chaifia  Petroleum 

01-16-80 

Chevron  U.SA  Inc 

Owwron  U.SA  Inc..- 

Cttevron  U.S.A.  Inc 

Chswon  U.&A  Inc.-.. 

Chevron  U.S.A.  Inc 

Chevron  U.&A  Inc 

CtMMron  USA  Inc..... 
Chevron  U.SA  Inc — 
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El  Paso  Natural  Gas  Company  Usting 
OF.  Sellers  With  Production-Relat- 
ed Costs— Continued 

In  PGA  Effective  October  1, 1984 


Selername 


Chevron  U.3A  Inc... 
Chevron  U.SA  Inc... 
CtMvion  U.SA  Inc... 
Chevron  USA  Inc... 

Conoco  lnc.._...^ 

Conoco  Inc „. 

Davis.  J.  I 

Energy  Reserves 

Group 

Enaaidi  Explomtton.. 
Enstar  Palroleum  Co. 

Exxon  Corp 

Felmont  01  Corp 

Getty  01  Co 

GettyOICo...- 

Getty  01  Co  ....i. 

Getty  01  Co . 


Rate 
sched- 
ule 


Gaily  01  Co. 

Getty  01  Co 

GetlyOICD „ 

Getty  01  Co 

GetlyOICo 

Getty  01  Co 

Getty  01  Co 

Getty  01  Co 

Getty  Ol  Co 

GetlyOICo 

Getty  01  Co 

Getty  01  Co „. 

Qal^OICo 

Grace  Pekoleum 

Coip 

GraoaPMolaum 

Coip 

Grace  Petroleum 
Corp.. 


130 
135 
140 
145 
145 
316 


58 


415 

4 
151 
249 
263 
286 
263 
301 
343 
364 
387 
390 
450 
481 
481 
486 
494 
494 


Com 

No. 


Gulf  01  Corp 

HaaaiaHunt 

ciipioraiion_ „.. 

Hunt  IndusMes,  A 

Partnership 

Hunt  01  Co 

Hunt  01  Co 

Hunt  01  Co 

HuntOiCo.....".Z" 

Hunt  Ol  Co 

Hunt  01  Co 

Hunt  H.U  Estate  of 
Hum  H.L,  Estate  of.. 

Hum  Lamar 

Hunt  Lamar _ 

Hum  N.B 

Hum  HJB 

Hum  W.H 

H»jm  W.H 

Marathon  01 

*  Company 

Pannlnglon,  W.L— 

PennzoICo _ 

Pennzol  Co 

PhMips  Petroleum 

Co 

PhWps  Pelroleom 

Co 

rfwuw  r^wtneuni 

Co „ 

PhWps  Palroleum 
Co 

PhMlps  Petroleum 
Co 

Philips  Petroleum 
Co 


467 
30 

5 

7 

34 

36 

68 

72 

82 

27 

28 

,  3 

4 

4 

5 

4 

5 

135 

42 

43 

32 
438 
485 
497 
498 
499 


7069 
0172 
4912 
8204 
4467 
4820 
0001 

7354 
813A 
602E 

.  0173 
8811 
0048 
0032 
6333 
0043 

.0123 
4041 
6700 
7235 
0122 
0214 
0204 
688D 
4165 
4179 
6117 
4168 
4173 

4538. 

6191 


7732 

0174 

7021 

7080 
0003 
4014 
6196 
7549 
7652 
5052 
6196 
4014 
4112 
4113 
4113 
4112 
4113 
4112 

8169 
8283 
7938 
7963 

0094 

0176 

0187 

0196 

0194 

0196 


Com 

date 


12-01-53 


12-01-78 
12-^0-80 

01-15-78 


12-07-59 
04-18-73 

04-16-73 


03-24-76 


El  Paso  Natural  Gas  Company  Listing 
OF  Sellers  With  Production-Relat- 
Eo  Costs— Continued 

In  PGA  Effective  October  1, 1984 


Seler  name 


Philips  Petroleum 

Co 

PhWps  Petroleum 

Co 

PNKps  Petroleum 

Co „ 

PhWips  Petroleum 

Co 


Phnps  Petroleum 

Co „. 

Philips  Petroleum 

Co 

PNNps  PatrolauRt 

Co- 

Phllps  Petroleum 

Co 

PhUps  Petroleuin 

Co - 

Samedaii  01  Corp.. 

Tenneco  Oil  Co . 

Tennaco  01  Co 

Tenneco  01  Co . 

Texaca  Inc: 

Texaco,  Ina 

Texaco,  Inc. 

Texaco,  Ina 

Texaco,  Inc. 

Texaco.  Inc. 

Texaco.  Inc. 

Union  01  Ca  of 

CaMornla 

Union  OICa.01 

CaWomia 


Rata 
schad- 


500 
501 
502 
504 
508 
507 
514 
600 
806 


41 
254 

334 

17 

18 

18 

21 

160 

328 

346 

10 

106 


Com 

No. 


0197 

0109 

0195 

0193 

0203 

0202 

0205 

8230 

0264 
624B 

0111 
6119 
8804 

0105 
0117 
0047 
0121 
6244 
0157 
0162 

0129 

0027 


Com 
data 


04-10-79 


El  Paso  Natural  Gas  Company  Listing 
OF  Sellers  With  Production-Relat- 
ed Costs 

[In  PGA  Effective  Aprl  1,  1085  in  Which  the  Re- 
quested Data  Has  Not  Previoosly  Been  Furnished] 


SeHernama 

Rate 
sched- 
ule 

Com 

No. 

Com 
date 

Bigbaa.HviyL 

Bigbea.Hanyl 

agbea.Hanyl 



4539 
8432 
8777 
4712 
0295 
0181 
0212 
0218 
0247 
0250 
0275 
8812 
7022 
6956 
0252 
8677 

4751 
4685 

7256 

8284 

6956 

12-07-59 
11-12-76 
12-06-77 

Conoco  Inc „ 

Oavla.  JX 

Exxon  Corp 

208 

475 
509 

523 
533 

540 
557 
424 

231 

444 

"     453 

522 

05^-77 

Exxon  Corp 

•           >• 

ExaonCorp 



Exxon  Coip . __. 

Exxon  Corp 

Gat^OICorp 

Gulf  01  Corp 

Guff  01  Corp „. 



Gull  01  Corp J, 

GtHOICorp 

MerrlonOI&Gas 
Co       .™    ._    

-. 

Menlon,  J.  Gregory.™ 
Mob!  Producing 

Texas ..._ „ 

Mobil  Producing 

Texas 

MobI  Producing 

Tews 

94 

■      134 

140 

01-19-61 

El  Paso  Natural  Gas  Company  Listing 
OF  Sellers  With  Production-Relat- 
ed Costs— Continued 

[m  PGA  Effective  Aprl  1,  1965  in  WJ»ch  the  Re- 
9Msted  Data  Has  Not  Prevlousty  Been  Furnished] 


SeHernama 


Mob!  Producing 

Texas „ 

Monsanto  Co .» 

Monsanto  Co 

Phaipa  Petroleum 

^Co... 

PNiips  PBlfotoufn 

.    Co.... 

PhiHpePaMeum 

Co __. 

Union  Taraa 

Petroleum 

Union  Taxaa 

Petroleum „ 

Warren  Petroleum 

Co „. 

Wanan  Patrolaum 

Co 

Wairan  Petoolaum 

Co.'. 

Warren  Pelroiaum 

Co _. 

Wairen  PeMaum 

Co 

Warren  Petroleum 

Co 

Warren  Pelroiaum 

Co ..„. 

Wairen  Pelroiaum 

Co 

Warren  Petroleum 

Co _ 

Warren  Petroleum 

Co _ 

Warran  Pelroiaum 

Co _ 

WIG  Exploration,  kic. 
Zia  Energy,  Inc _. 


Rate 
sched- 
ule 


162 

51 

132 

10 


505 
12 
64 
28 
30 
43 
44 
56 
60 
61 
63 
64 
66 

66 

7359 
6043 


Com 
Na 


Com 
date 


7060 
4714  1. 
8620 

0073 

0184 

0201 

0093 

0004 

0070 


0126 
0060 
0133 
0190 
0210 
0206 
0208 
0206 
0211 


11-00-86 
08-18-54 


El  Paso  Natual  Gas  Company  Listing 
of  Sellers  Wrrn  Production-Relat- 
ed Costs 

[In  El  Paso's  Direct  Billing  Effective  October  7, 
1986,  in  Which  the  Reouested  Date  Has  Not 
Previoualy  Been  Furnished] 


Osier  name 


Amoco  Production 
Co 

Amoco  Production 
Co - 

ARCO  08  Md  Gas 
Co 


ARCOOIandGas 
Co 

BigbaaHwiyl 

Big(Ma.H«iyl 

Bigbea,  Harry  L 

MobI  Producing 
Texas  and  New 
Mexico  Inc 

MobI  Producing 
Texas  and  New 
Mexico  Inc 

Pennington.  W.L 

Southland  Royalty 
Co 


sched- 
ule 


Com 
No. 


23 

348 
402 
493 


19 


159 


0114 

0041 

6150 

4170 
4630 

8432 
8777 

0219 


0274 
8283 

0259 


Com 


12-07-59 
11-12-76 
12-06-77 


03-24-78 
06-04-75 
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El  Paso  Natual  Gas  Company  Listing 
OF  Sellers  With  PROOucnoN-ftELAT- 
EO  Costs— Continue 

Ibi  El  Paso's  Direct  BilNng  Eftective  OctotMr  7, 
1966.  in  Which  the  Reojesled  Date  Has  Not 
Previously.B«en  Furnished] 


Salername 

Rata 

sched- 
lie 

Cont 
No. 

-Cor*, 
data 

Swt  Exptoraiion  S 

Sun  Exploration  S 
Production  Co 

1 
174 
311 
313 
22 
28 
30 
43 
44 
SS 
56 
60 
61 
63 
64 
65 
68 
67 

0045 

7160 
0113 
0102 
0106 
0076 
0096 
0126 
0050 
0112 
0133 
0190 
0210 
0^06 
0209 
0206 
0211 
0039 

"" » 

hodudionCo....  _ 

Sun  Exploraiion  & 

Warren  Petroleum 
Co 

Warren  PMroleum 
Co 

Wamn  Patroiouni 
Co  „ 



Wwfwi  Potrotoum 
Co.™ 

Co 

Warren  Patrolaum 
Co 

Warren  P6(rolaufn 
Co. __. 

Warren  Patrolsuni 
Co __ 

Warren  Pekoleun 
Co-    „..  .. 

Warren  Petroleurw 
Co.     

Wairen  Potrolouni 
Co. 

Warren  Potrotoum 

-    Co.._ .^ 

Warren  Palrolouni 
Co ._. 

'•* 

—""'•*'•*'" 

wwren  rauoioum 
Co _ „. 

t 

Listing  of  Sellers  With  Production- 
Related  Costs 

(bt  El  Paso  Direct  Billing  Eftective  October  31. 1986. 
in  WNch  The  Requested  Data  Has  Not  Previously 
Been  Furnished] 


SeNername 

Rata 
sched- 
ule 

Cont 
No. 

Cont 
date 

Texas  md  New 

Mexico  mc 

148 

8830 

El  Paso  Natural  Gas  Company  Listing 
OF  Sellers  With  Proouction-Relat- 
Eo  Costs 

[bi  B  Paso's  Direct  Biding  Effective  December  1, 
1966,  In  Which  The  Requested  Data  Has  Not 
Praviously  Been  FumishedJ 


SeMername 

Rate 
tched- 

ula 

Cont 
Na 

Cent 
dale 

Bow  Valley 
P0«ol6um«  lnc»>»M« 

- 

602E 

12-30-80 

El  Paso  Natural  Gas  Company  Listing 
of  Sellers  With  Production-Relat- 
ed Costs— Continued 

[In  El  Paso's  Direct  BiMng  Effective  December  1. 
1966.  In  Which  The  Requested  DaU  Has  Not 
Previously  Been  Furnished] 

Saner  name 

Rata 
ached- 

ule 

Cont 
No. 

Cont 
dale 

Teocas  artd  New 
Mexico  Inc 

197 

0292 

El  Paso  Natural  Gas  Company  Listing 
OF  Sellers  With  Production-Relat- 
Eo  Costs 

[In  El  Paso's  Direct  BiMing  Effective  Janu«y  30, 
1987  m  Which  The  Requested  Data  Haa  Not 
Previouely  Been  Fumtahedl^ 

Seller  name 

Rate 
ached- 

uie 

Cont 
No. 

Cont 
dale 

Union  Texas 

Petroleum  Corp 

Amoco  Produclion 

Co 

Co 

Amoco  ProducUpn 
Co :.„ 

30 

405 
411 
606 

0110 
0161 
7187 
4909 

El  Paso  Natural  Gas  Company  Listing 
OF  Sellers  With  Proouction-Relat- 
Eo  Costs 

[In  El  Paso's  Direct  BWing  Effective  Mwch  1.  1987 
in  Which  The  Requested  Data  Has  Not  Previously 
Been  Furnished] 

Seller  name 

Rate 
sched- 
ule 

Cont 
No.   • 

Cont 
data 

MobiLOil  Explaratlon 

SProducing 

Southeast  lnc_ 

Texaco  Producing 

me. 

133 
390 

6791 
0204 

El  Paso  Natural  Gas  Company  Listing 
OF  Sfufrs  with  Proouction-Relat- 
Eo  Costs 

[Pursuant  to  Order  473  Issued  June  3. 1967,  at 
Docket  No.  RIUI86-7-000] 

Rata 

ached- 

ule 

■ 

Cont 

No. 

Cont 
date 

Lawia  B.  Burleson, 
mc 

Cities  Senica  OH  « 
<iaaCorp 

810O 

0378 

.8043 

0178 
0334 

10-22-80 
12-04-80 

CKaa  Service  01  a 
Gas  Corp 

418 
451 
480 

CHiaa  Service  Oil  a 
Qaa  Corp 

ones  Sanrice  01  a 

GaaCorp — „. 

El  Ran,  tncorporaled.. 

"ofii-re 

El  Paso  Natural  Gas  Company  Listing 
OF  Sellers  with  Production-Relat- 
ed Costs— Continued 

(Pursuant  to  Order  473  laauad  June  3, 1987.  at 
Oockal  Na  RM86-7-000} 


SeNername 


EstorH  Producing 
Corp 

Oamaron  Palpolaum 
Corp.. 


Qraca  Patrolaum 
Corp.... 


Grace  Petroleum 
Corp — 

rMMi  rrOOUCIIOn  UO . 

Shefl  Weatam  E&P 
Inc „._ 

SheN  Weatam  EaP 
Irtc. 

She!  Waslem  ESP 
Inc 

Tiffany  Gas  Co. 


CMeaSairvtoaOSa 

GaaCorp — 
CHies  Senriqa  Oil  a 

Gas  Corp  ._.._..._. 
CHiaaSarvlcaOia 

GaaCorp 

'CttiesSenrioaOia 

Gas  Corp 

Shell  Western  EaP 

mc 

She*  Western  ESP 

Inc 

SheM  Wealam  ESP 

mc 

THfanyGaaCo 


Rata 
ached- 


19 

20 

315 


419 
451 
480 
19 
30 
315 


Cont 
Na 


889E 

878C 

770G 

897H 
876C 

0121 

0124 

0150 
7056 

0378 

8043 

8556 

0178 

0121 

0124 

0159 
7056 


Cont 
date 


12-15-80 

05-09-80 

09-1  »-«1 

03-15-82 
05-27-80 


03-30-26 
12-04-80 


03-30-62 


Mississippi  River  Transmission 
Corporation  (MRT) 

MRT  Bled  the  foUowing  noting  that  it 
concurs  in  the  seller's  claims  for 
delivery  allowances: 


First  aaller 

Contract  data 

Raleachadula 
Na 

Pete 

Sept  11, 1978... 

CWesServioa 

Oct  1.  1980 

No.  723. 

Co. 

Oaten  J. 

Mw.  26. 1980.... 

Jan.  27. 1973:.... 

No.  21. 

TannacoQi 

May  24, 1978 

Ho.  155/340. 

Co. 

PhiMps 

Sept  IS,  1961... 

No.  15. 

Petroleum 

Ca     . 

ArooOHwd 

Aug.  26. 1961 .... 

No.  2. 

Gas  Co. 

Murphy  Oil 

Feb.  23. 1973.... 

No.  6. 

USA.Inc. 

Murphy  Oil 

Nov.  7, 1963...... 

No.  5. 

USA,  ma 

Mountain  Fuel  Resource,  Inc.  (MFC) 
MFR  Filed  the  Following: 


F^oducerSellers  That  MFR  Believes 
Are  Entitled  to  the  Delivery  Allowance 

First  Seller,  Contract  Date  and  Rate  Schedule 
No. 

BelNorth  Petroleum  Cc,  [Now  Enron  Oil  a 

Gas  Co.]  Contnct  Na  429. 
Amoco  Prodncdoa  Co,  Rate  Schedule  507 
BelNorth  Petroleum  Corp.  [Now  Enron  Oil  a 

Gas  Co.],  ContracU  Nos.  125  and  429 
BHP  Peirolenm  (Americas)  Inc.,  Rate 

Schedule  123 
Champlin  Petroleum  Co..  Rate  Schedule  125 
Chevron  U.SA.,  Inc.,  Rate  Schedule  100 
Eason  Oil  Co. 

Getty  Oil  Co.  [now  Texaco.  Inc.] 
Santa  Fe  Energy  Co.  Contract  No.  290 
Southland  Itojralty  Ca.  Contract  No.  256 
Southland  Royalty  Co.  a  Tom  Marrii  IoCm 

Contract  No.  172 
Superior  Oil  Co.  [now  Mobile  Oil  Corp.], 

Contract  No.  200 

National  Fuel  Gas  Supply  Corporation 
.  (National) 

National  Bled  the  following  list  in 
which  it  states  the  sellers  are  entitled  to 
collect  production  related  costs  under 
section  271.1104  of  die  Commission's 
regulations: 

UST  OF  First  Sellers 


1.  She!  Western  EaP 
Inc. 

2.  Wayne  D.  Ankerman, 
W.  Douglas  Aniiennan, 

Jr.^ 


Rale  Schedule  2. 

Gas  Sales  and  Purchase 
Contract  Dated  July  1, 
1975. 


Natural  Gas  Pipeline  Corporation  of 
America  (Natural) 

Natural  filed  the  following  list  of 
contracts  in  which  it  disputes  the 
collection  of  delivery  allowances  by  the 
sellers: 


Con- 

R/S or  small 

Producer 

Contract 

tract 

producer 

date 

data 

num- 

certificate 

ber 

number. 

ei-04-ao 

1875 

Aroo 

09-01-67 

234 

R/S#609 

Texaco 

09-12-79 

1405 

Marsh..-.. 

03-27-60 

370 

C/S  #73- 
0021 

Gulf _. 

06-M-65 

-     1006 

R/S  «S01 

Amoco 

10-15-64 

301 

R/S«404 

AnschuRz. 

03-12-81 

1804 

C/S  «71- 
0783 

Tenneoo 

06-15-61 

348 

R/S«350 

07-07-79 

1692 

R/S  #184 

GuH . 

01-02-78 

1286 

R/S  #130 

Belnorth 

06-02-72 
09-01-67 

573 
240 

R/S  #17 

Arco — 

R/S  #609 

Marafton    ..j 

01-24-78 

1278 

R/S  #151 

07-06-76 
12-27-77 
04-12-71 

2612 

1191 

143 

R/S  #371 

Mitchet 

R/S  #19 

GeMy.._ 

R/S  #384 

Stai 

12-aO-77 
09-01-67 

1290 
496 

R/S  #344 

Getty 

R/S  #385 

G^ ~ 

10-10-67 

236 

R/S  #180 

Hanson — 

01-15-79 

1290 

Preduoer 

CdMlract 
date 

Con- 
tract 
num- 
ber 

R/S  or  small 
produosr 
certificaie 
number. 

Enaerch 

Chevron— 

ChevTorru „.. 

08-.19-65 
06-11-65 
02-29-84 

683 
1086 
2175 

R/S  #98 
R/S  #501 

Northern  Natural  Gas  Company 

(Northern) 

On  December  8. 1967,  Northern 
provided  the  following  list  of  contracts 
tmder  which  producers  have  asserted  a 
right  to  collect  delivery  allowances 
pursuant  to  an  area  rate  clause. 
Northern  concurs  with  these  assertions: 


R/S  or 

Contract 

Producer 

Contract 

smaB 

number 

nflmo 

date 

dodwl 

5923 

Philpa 
Co. 

2-06-52 

R/S  #18 

6026 -.. 

Mams  Energy 
CorporaSon. 

10-15-52 

7605 

PhWIpa  66 
Natural  Gas 
Co. 

10-02-54 

9301 

Maxus  Energy 
Corp. 

1-25-58 

11329 

Texaco 

9-15-6C 

R/S 

#162 

Inc. 

12295 

rwiiNma 
Industriw 

mc. 

8-07-56 

12322...... 

ArooOHa 

9-25-56 

R/S 

Gas 

#376 

Corapanir.^ 

12995 

Phllpe66 

2-09-62 

R/S 

Natural  Gas 

#381 

^ 

Co. 

13039 

Pl«ps 

2-21-62 

R/S 

Petrotoum 

#386 

Co. 

13732-... 

Fflfmlind 

11-16-62 

mdustriea 

mc. 

15156...... 

SPG 
Exploration 
Corp. 

8-07-6S 

17203...... 

do - 

12-30-6:< 

17577...... 

4-24-64 

R/S 

Corporation. 

#365 

17867...... 

Reading  a 
Bates 
Petroleum 
Co. 

9-21-64 

R/S  #2 

17942 

AicoOSa 

9-18-64 

H/S 

Gaa 

#290 

Company. 

17978 

KerF4«cGee 

Corporation. 

9-22-64 

18002 

Onion  ON  Ca 
cf  CaNfomia. 

11-30-64 

R/S  #94 

18008 4  Farmland 

11-10-64 

mduauies 

ma 

18172 

Union  01  Co. 

12-04-64 

R/S 

ofCaMomia. 

#174 

18256 

Amerada 

2-04-05 

R/8 

Hess 

#126 

Corporatioa 

18438 

Exxon 

4-30-66 

R/S 

Corporation. 

#375 

Contract 
numtw 


18686 

18800 

18808 


18911- 
18072.. 

19062. 


Producer 


19102... 
21016.- 
21634.- 

23413... 

26316.- 
27084.- 

27888- 

28106.. 

28108- 
28739.. 

29097- 
30533- 

30534- 
33683- 
34329- 

34868.. 

35099- 

35338- 
35486. 
36124- 

36240.. 

36537. 
36695. 

36735. 


SPG 

Exploration 

Corp. 

.„..4to 

Amoco 

Production 

Co. 
ArooOia 

Gas  Co. 
May  John  L-.. 
Southland 
.   RoyaHyCo. 
Amoco 

Production 

Co. 
.-.-do 

Exxon 

Corporalon 
Benson 

Mmsral 

Group  mc. 
Texno 

Producing 

Group  mc. 
SooMand 
-  Royalty  Co. 
Phinips66 

Natural  Gas 

Co. 
<Mteb 

Operating 

Compeny 

Lid. 
Texaco 

Producing 

mc. 
Hunt  OH 

Company. 
Texaco    ' 

Producing 

mc. 
GraceWRa 

Company. 
PMIlpa 

Petroleum 

Co. 
do 


Contract 


Cabot 

Corporation 
ijnion  Texas 

Petroleum 

Corp. 
Phillips 

Petroleum 

Co. 
MobMOa 

Explor  a 

Prod  Seine. 
Exxon  Corp.... 


-;dO.. 


Producing 
Inc. 

Fmaona 

Chemical 
Ca 
Exxon  Ce^- 

Union      ^ 
Exploralon 
PrtnrsUd. 

Amoco 
Production 
Co. 


7-23-6e 


K^27-6£ 

10-29-6f 


10-28-6: 

9-13-61 
1-03-61 

1-13-6e 


3-08-06 
10-11-67 

3-29-68 

-  9-25-6E< 

7-10-7C 
8-02-71 

3-03-72 

3-15-72 

8-05-72 
9-47-72 

12-12-72 
10-30-73 

10-30-73 
7-16-7S 

1-06-7C 

5-21-76 

7-19-76 

8-09-76 
8-03-76 
2-24-77 

3-17-77 

5-13-77 
6-02-77 

6-03-77 


R/S  or 


producer 
docket 


fl/S 
#649 

tVS 
#566 

DS66-1 

^/S 
#652 

R/S 

#449 
R/S 

#365 
3S72-402 


R/S 
#256 

CS66-1  ■ 


R/S 
#262 

R/S  #71 

R/S 
#268 

0S73-138 

R/S 
#532 

R/S 
#533 


R/S 
#137 

R/S 
#590 

R/S 
#524 

R/S 

#572 
R/S 

#569 
R/S 

#106 


R/S 

#587 
R/S 

#238 

R/S 
#745 


21424         P^dMd  Ke|^<tw  /  Vol.  53.,  No^  liay^jljg^^  19gB  /  Rules  and  Regilaticmig 


Federal  RegUter  /  Vol.  53.,  No.  m,  / .  We4pes(iay,  lune  8.  1968  /  Ruleawi^  J|egulations        21425 


37460.. 
37882.. 


37921 

37999..-.. 

38000 

38060 

38374. .„.. 
38450 

38472 

38496 

38517 

38524...... 

38713 

38754 — 

39148 

39150 

39172 


39342.. 
39639.. 
39721 .. 

■ 

39725.. 

39823.. 

39941.. 
40303- 

40662. 


Producer 


MoM-GC 

Cotporattoo. 
Amoco 

Production 

Co. 
Exxon 

,  Corporation. 
Cabot  Corp 


40663.-.. 
41220...- 

41221 


41252..- 
41378..- 

41564.-. 

41687..- 


....-do 

Kerr-McGae 

Corp. 
FaknonlOil 

Corporation. 
Cities  Service 

CM&Gas 

Corp. 
do 


Company. 
EH  Aquitaine 

IrxMrporat- 

ed 

do 

Cabot 

Corporation. 
Exxon 

Corporation. 
Amerada 

\tnnm 

Corporatioa 

do 

Sante  Fe 
Energy 
Corporation. 

Texaco 
Incorporat- 
ed. 

Sante  Fe 
Energy 
Company. 

Bemon 


Contract 


Group  Inc. 
MobaCM 
Explorft 

Prod  Se  Inc. 
Union  Texas 

Petroleum 

Corp. 
Exxon 

Corporation. 
Chevron  USA 

Incorporat- 
ed. 
Amoco 

Production 

Company. 

do 

Maxus  Energy 

Corporation. 
ArcoCil& 

Gas 

Compairy. 
Cabot 

Corporatioa 
Cities  Service 

CM&Gae 

Corp. 
Chamiaiin 

Petroieum 

Company. 
Texaco 

Producing 

mc. 


R/Sor 


docitet 


8-19-77 
11-22-77 

11-23-77 
8-23-78 
8-23-78 

12-16-77 
3-03-78 
2-14-78 

3-17-78 
3-17-78 
3-15-78 

».15-78 
4-07-78 

5-02-78 

5-26-78 

5-25-78 
6-21-78 

8-16-78 

9-01-78 

9-27-78 

9-14-78 

SH)5-78 

11-07-78 
1-19-79 

3-29-79 


3-29-79 
6-08-79 

6-12-79 


6-26-79 
7-16-79 

8-14-79 

8-31-79 


R/S 
#636 

R/S 

#611 
R/S 

#120 
R/S 

#121 
R/S 

#153 
R/S  #28 


RI^S 

#478 
R/S 

#137 


R/S 

#123 
R/S 

#619 
R/S 

♦  172 

R/S 
#171 


R/S 
#180 


CS72-402 


R/S 
#559 

R/S 
#150 

R/S 
#655 


R/S 
#806 


R/S  #99 

R/S 
#743 


R/S 
#440 


Corvtract 
number 


41705- 
41914- 
42218- 


42221..- 


42223- 


PVoducar 


42616 

43242. 

43274  ..;„.. 
43349 

43614. 

43778 

44447 

44462—.- 


44815. 
46200. 

46285. 

46655 

46662 

46713 

46796 

46903 

50480 
56090 


Texas 

f 

•d. 
Anadwico 

Pfududion 

Company. 
MotaOii 

ExpiorA 

Prod  Seine. 
EH  Aquitaine 

iTKorporat- 

ed. 
Koch     • 

indueines 


it- 
ed. 

FeknontOa 
Corporation. 

Maxus  Energy 
Corporation. 
...do - 

Amoco 
Production 
Company. 

Sante  Fe 
Energy 
Company. 

EH  Aquitaine 
Incorporat- 
ed. 


Contract 


Richard  R. 
AfcoOil& 

Gas 

Company. 

do — 

BeiNorth 

Petroteum 

Corporatioa 
SanleFe 

Energy 

Company. 
Phifipae6 

Natural  Gas 

Co. 

do 

Cities  Seraice 

ON&gas 

Corp. 
Mesa 

Operating 

Limited 


Kaiser-Francis 

OH 

Company. 
Maxus  Energy 

Corporation. 
MobiOi 

ExplorA 

Prod  Seine 


9-17-79 

9-21-79 

11-06-79 

11-06-79 

11-07-79 

1-31-80 

5-19-80 

5-21-80 
10-10-79 

7-01-80 

7-30-80 

1-05-61 
12-01-80 


3-10-81 
7-01-81 


11-03-81 


7-01-81 


7-01-81 
4-29-62 


4-14-82 

6-25-82 

1-01-83 
12-05-85 


R/S  or 


Northwest  Pipeline  Corporation 
(Northwest) 

Northwest  Providetl  the  following: 
Northwest  Pipeline  Corporation's  List  of 
First  Sellers  and  Gas  Purchase 
Contracts  For  Which  Northwest  Protests 
the  First  Seller's  Assertion  of 
Contractual  Authority  To  Collect 

Delivery  Allowances  Pursuant  to  An 
Area  Rate  Clause: 


Rate 

First  saHsr    - 

Contract  dale 

scheduls 

No. 

TennecoOl 

Aprt  05, 1965...- 

292 

Company*. 

July  28. 1965.--      . 

180 

F«tou«y2S.1966.- 

196 

Quinoco 

J*wafy2S.  1977-.- 

19 

Petroleum  Inc.*. 

Oetabar05. 1977_- 

6 

Oclobar  1i  1977— 

8 

October  12. 1977™. 

17 

October  A2, 1977— 

.18 

September  27. 

11 

1978. 

Santa  Fe  Energy  — 

M«y23. 1972 

N/A 

August  2. 1973 

N/A 

July  1.  1980 

N/A 

BeMortti 

August  14, 1976     .. 

100 

Petroleum  Corp. 

• 

■Originelly  rsporled  as  Quinoco  Petroleum  Ina 
*  Fonneny  GEO  OH  wd  Gas  Company. 

Northwest  Pipeline  Corporation's  List 
of  First  Sellers  and  Gas  Purchase 
Contracts  For  Which  Northwest  Protests 
The  First  Seller's  Assertion  of 
Contractual  Authority  To  Collect 

Delivery  Allowances  Pursuant  to  An 
Area  Rate  Clause: 


Rate 

First  86lt6r 

Contract  date 

schedule 
No. 

ArcoOI&QasCo- 

October  4. 1967 — 

604 

June  12. 1967 

312 

BeMorth 

October  18. 1977 

30 

PstrokKifn  Corp. 

July  01, 1960 

5and6 

October  13. 1980— 

N/A 

Hill  ■■■iilim    OA 

N/A 

1980. 

April  17. 1961 

1 

BHP  Petroleum 

Jenuaiy  31. 1875 

145 

Chandler« 

November  21. 

N/A 

Simpsoa 

1966. 

Chevron  U.SA. 

January  27. 1960.-.. 

'    99 

mc 

December  20. 

108 

1965. 

^ 

July  27.  1973 

468 

Mav  30.  1978 

N/A 

December  18, 

N/A 

1978. 

, 

July  31   1960 

N/A 

March16. 1961..— . 

N/A 

April  10.  1983 

99 

August  25. 1961  ...... 

August  23.  1967..— 

408 

Exxon  Company, 

210 

USA. 

November  20. 

296 

1961. 

Getty  Oil  Company.. 

August  28.  1980 

449 

Martin  Fxploratton 
Management 

May  18,  1979 

N/A 

April  06. 1962 

N/A 

MobHOi 

June  06, 1972.-.. 

484 

Corporation. 

Panhandle  Eastern  Pipe  Line  Company. 
(Panhandle) 

Panhandle  submitted  the  following 
schedule  of  (u>ntracts  receiving  delivery 
allowance  based  on  an  area  rate  clause 
authorization: 


Company  name 


Texaco  Producing  Ca  (Getty 

Oil  Company) . 

Shell  Western  EAP 

Readmg  «  Bales  Petroleum  Oo- 

Mobi  OH  CocporMion 

IMon  Texas  Petroleum  Corp 

IMon  Texas  Petroleum  Corp 

Oiamond  Shamrock  Expioration 
Co 


Energy  Minerals  Co 
J.M.  Huber  Corporation 
Hucky  OH  Ca  (Mmthon  OH 

Giles  Svs  6i  IL  Gail  Ooip 

Rodman  Petroleum  Corporation. 

Premier  Resources,  Ud. 

Premier  Reaouroes,  Ud 

Conoco,  bic ..._„-....__. 

Conoco,  Inc..-:—. ; 


Con- 
trad 

(W. 


82 
838 

3245 

1137 

668 

1182 

832 

1712 

456 

2063 
1830 
2642 
1605 
1626 
2367 
2503 


Contract 
date 


04-02-62 
03-23-60 
10-21-81 
08-11-69 
07-02-«5 
01-12-70 

04-17-61 
01-02-78 
08-21-35 

02-13-78 
10-11-76 
04-18-60 
11-13-74 
12-16-74 
11-10-78 
04-01-79 


Sea  Robin  Pipeline  Company  (Sea 
Robin) 

Sea  Robin  concurs  with  its  first 
seller's  claims  and  submitted  the 
following  list ' 


Con- 
tract 


311 

300 

306 

319 

334 

362 

380 

303 

309 — 

401 

412 

312 

321 

365 

421  — 

423 

307 

363 

325 — 
328 — 

392 

311 

327 

357 

358 — 

390 

403....- 
415...-. 

404 

405-.-. 
374..— 

420 

316 

302 

335 

361 

369 

371 

362 

384 

385 

388 

387 

368 

311 

409 


nr^H  voNSs 


Amerada  Heee  Corp - 
Amoco  Production  Co . 
Afflooo  Production  Oo . 
Ainoco  Production  Go . 
Amooo  Prpdidion  Co  • 


Ainoco  Aoducton  Oo~ 
Amoco  PWKtictton  Oo.. 
AntdMko  Production  Co- 


Omdlan  giyrior  01  U.&. 
ChampHn  Ptiralauni  Oo.__ 

ChSMonUSA 

ChewranuaA. 


CMee  Stnk»  <M  ft  Gas. 

Olea  Sarvtoa  OH  a  Qas— - 
Conooo  Inc** 


uynv  cxpiorMon. 

ECEEIne 

Exson  Oorp* 
EnonCorp. 
Exxon  Corp. 


touWanaLandaExplor. 
MESAONahora 

MoblOHCotp.- 
MoHOHCoqi-. 
MoU  OH  Oorp.- 

MobHOHE^Aralion- 
MoMpREivtoralion.. 
NMMNonl  OIGk>« 
Nowmonl  OS  Co« 


Ok^  RMrotouin  Inc. 
Pmraol  Ppodudno 
Psnraoi  AodudnQ 
PMvnol  Pvoducin0 
PmooI  f^odudng 
Pinraol  Produdng 
Pirauul  RpodudnQ 
rweuuB  iToaucing 
PsnruoH  f^odudng 
PenrmH  Producing 
PenruoH  ^odudng 
PenruuH  f^odudng 
PhHHps  Petroleum  Co. 
PhHHpe  Petroleum  Co. 


Rale 
sched- 


154 
538 
567 

570 

674 

736 

746 

253 

256 

254 

158 

51 

430 

444 

496 

477 

C8 

2 

508 

507 

801 

20 

CS 

81 

68 

83 

99 

94 

88 

88 

CS 

CS 

CS 

271 

287 

313 

315 

314 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

20 

50 


Con- 
tact 

First  saHer 

Rata 
ached- 

ule 

416. 
416 

364 

PhHHps  Petroleum  Co 

PMNps  Petroleum  Co  —..«..-... 

Pinto  Ir^i.tT - 

54 

77 

4 

391 

3 

328 

POOO             

3 

330... 

pono                

1 

348 

POOO 

8 

350.— 

POOO 

8 

351 

POOl 

12 

352-     - 

poni 

tt 

354 -. 

368 

370 

POQI — 

POQt 

BOSI. 

13 
10 
20 

375 „ 

377- 

POQI..™    -._,„...     „.„ 

POOO ,    -.; 

24 

26 

378 

POOO 

27 

379 

POOO 

21 

380 

pnon 

22 

381.    ..- 

POOO -- ;, 

23 

428-.....- 

POOO 

23 

928 

poan 

a 

330-...,.^ 

POOO 

1 

348-    .- 

pneh 

.     9 

350. 

POfiO 

8 

361-    _ 

POfiO 

12 

352- 

POOO 

ti 

954 

pnoh 

13 

388    — 

POOO 

10 

370 

poon 

20 

376 

377 

POOO        

POOO 

32 
33 

378      -. 

POOO 

34 

370       - 

POOO 

31 

380    ..-. 

POOO - - 

36 

301..- 

POOO 

36 

POOO „  , 

I 

349 

POOO 

•     s 

350 

POGO 

'  e 

351 

POOO 

12 

362 

POOO                              

11 

354 

POOO 1 

lis 

388 

POOO .            

10 

370 

POOO 

20 

375 

POOO 

24 

377 

POOO 

26 

378 

porio 

27 

370 

POOO 

21 

380 

POOO,-,- 

22 

381 

426...- 

POGO 

pnoo                    

23 
23 

328.      - 

POOO 

3 

330 

POOO 

1 

407..™ 

373 

399 

417 

309 

313 

304 

Samodan  OH  CS  Corp     

Sara«lan  OH  08  Oorp- 
SMWdanOHCaCorp 

Sonrt  Fxptof aton 

13 

.......A. 

42 
4.'i8 

20 
14 

333 

367.- 

ff|-.«^f  ITiinlnr^Mnn 

IS 

2 

301.-    _ 

Southern  Natural  Gas  Co... 

F-0 

331 

Southern  Natural  Gas  Ca 

F-12 

372 

38 

397 

419 

394 

SoulhlMd  Royally  Co 

SoulMwid  Royalty  Co 

Superior  OH  Co-       - 

83 
125 
250 

400 

Superior  OH  Co ._     _     __ 

275 

366-    -. 

TBP  onshore  CS  Co - 

305 

314 

332 

353 

414 

T.UCO  Production  Inc 

liriion  Expl  Partrwrs ....................... 

8 

440 
472 
548 
2S4 

Southern  Natural  Gas  Company 

(SONAT) 


Contact 


Contract 


Rate 


Sonet  Concurs  ii\ 
Anrtax 


ineuaims 
02-05-79 

orinepono 
051000 

05-16-78 

043800 

04-09-69 

025000 

10-01-80 

021201 

07-15-80 

0^6800 

01-01-80 

010002 

02-14-63 

018000 

08-20-80 

058400 

06-22-67 

021 500 

08-06-72 

029300 

08-09-67 

021900 

05-07-51 

001100 

05-18-74 

036000 

02-20-79 

010406 

08-09-67 

022100 

00-01-78 

007302 

04-01-78 

009601 

0^-01-81 

068700 

02-26-73 

031300 

06-01-82 

014601 

06-09-82 

022000 

104)1-80 

01490? 

08-01-84 

01740i 

11-01-80 
01-01-81 


07-15-80 

05-20-77 
04-14-81 


04-01-78 
06-01-70 
04-01-79 
06-01-79 
02-13-75 
06-01-79 
11-01-78 
12-01-78 
05-30-70 
04-01-70 
02-01-78 
05-22-70 
11-01-77 
00-03-80 
01-01-80 
02-1 S-71 
05-28-71 
05-28-71 
05-15-78 
07-01-60 
07-01-60 
04-01-70 
05-01-72 
04-01-70 
04-01-70 
07-08-80 
08-01-80 
00-17-73 
11-01-78 


012001 
012801 


056900 

038000 
066300 


00500t 

008301 

010901 

009301 

036700 

000301 

007501 

•D7701 

048400 

005901 

010202 

060700 

041700 

003101 

003401 

027900 

028100 

028200 

043800 

025800 

025808 

005901 

030000 

005901 

005901 

013001 

013805 

031800 

007501 


NGPA 


174 
156 


471 
NGPA 
442 
373 
828 
502 


252 


381 
883 

468 
801 
652 
480 
775 
672 
441 
602 

0 
13 


70 

08 


NGPA 

5 

CS71-636 


2 

0 

13 

0 

80 

0 

7 

8 

NGPA 

2 

2 

160 

156 

18 

16 

67 

70 

71 

ISO 

SO 

SO 

2 

76 

2 

2 

17 

188 

82 

7 
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SouTHEm  Natural  Gas  OOMPAMY 

(SOMAT>— Continued 


AqdWra 


urn. 


dCbip-   11-27-79 
Do 1t-22-78 

Emkaa- 

oa-01-82 


ConMct 


OS-08-73 
Ot-05-80 

o»-ei-«t 

Oe-46-57 
09-01-81 
05-03-77 
05-09-73 
09-01-«0 

Oe-24-40 


01-05-79 


09-25-79 
0e-t3-77 


03-30-60 


06-04-81 
06-04-81 

oe-«-6e 

06-04-81 
06-04-81 


03-25-88 
06-29-72 
10-04-79 
07-01-83 
07-01-83 
12.24-80 
08-16-79 
07-01-83 
07-17-86 
02-27-88 
02-23-68 


Contract 


Hurt  01 


oe-ift-ei 


06-04-74 
04-20-87 


02-26-87 
01-30-89 
Oe-06-77 
07-31-78 
11-07-77 
07-31-78 
08-06-77 
12-13-78 
OB-88-72 
02-00-78 

foe-i»«> 

02-18-72 
01-23-78 
11-22-78 


033900 
058800 

012101 
006200 

012101 
030800 
033800 

058100 

058500 


046300 


052800 
040200 


014300 


067000 
067300 
026000 
067500 
067400 


023200 
030100 
002302 
012002 
015801 
061500 
050800 
017301 
016801 
023100 
025100 

053200 
047100 


001501 


072400 


036200 
021800 


023400 
024600 
041300 
044301 
042100 
044601 
041S0O 
000801 
009020 
042700 
067400 
029600 
004602 
047100 


KhMMt 


403 
492 

172 
166 
172 
438 
406 
475 

CS77-189 


NQPA 


104 
79 


CS72-773 


^        1 

NQPA 
CS71-281 

8 
7 


448 

511 
126 
238 
283 
672 
658 
317 
355 
442 
464 

35 
NGPA 


83 


NGPA 


CS71-43t 


51 
109 
147 
169 
152 
159 
148 

19 
105 
154 

52 
118 

52 
NGPA 


Southern  Natural  Gas  Compamv 
(SONAT)— Continued 


Coip. 


CoNkwl 


02-05-79 
10-03-86 


01-29-81 
11-22-78 

12-29-76 
04-09-68 


10-O1-82 

01-27-78 
02-18-71 
02^01-78 

01-10-80 
08-23-78 
00-11-72 
09-11-72 


02-27-87 
07-20-78 
10-01-81 
07-00-74 
0&-04-82 
11-22-78 


06-26-57 
08-12-81 

08-25-76 

07-22-82 


00-01-76 
0W>1-78 
04-18-79 
00-01-78 
01-11-80 
12-01-82 


04-01-60 


01-01-78 
01-8049 
0006-77 
08-00-77 
02-27-78 
02-09-79 
11-07-77 
09-01-79 
02-01-78 
09-29-67 
12-01-78 
04-00-89 
02-01-78 
06-01-79 
01-01-81 
00-01-83 


12-29-80 
0O4>1-76 
09-01-76 
01-30-81 
04-18-79 


061000 
020000 


088180 

047100 

042000 

02SOOO 


000103 

O42S0O 
028500 
00(702 


041900 


074700 


038500 
030000 
050500 

098400 
013804 

ooeooo 


806300 


CS7ft-82B 


17 
NGPA 


148 
108 


csn 

NGPA 

CS86-30 

CS71-331 


060500 

100 

002502 

11 

090800 

SB 

090000 

56 

020100 

50 

004800 

19 

044800 

86 

072200 

179 

036000 

123 

014601 

32 

047100 

124 

007300 

NGPA 

068100 

NQPA 

SouTMERM  Natural  Gas  Company 
(SONAT)— Continued 


Southern  Natural  Gas  Company 
(SoNAT)— Continued 


004600 


041400 
043700 
000902 

042200 
052300 

004702 
022600 
008301 
025000 
004702 
049100 
013901 
006506 


084400 
098600 
098800 

064300 
050600 


646 


CS78-834 


29 

17   \ 
369 

17 
188 
341 


NGPA 


299 

467 

901 

811 

824 

219 

918    f 

887 

72 
800 

81 

752 

300 

NGPA 

38 
178 


NGPA 
42 

17 

NGPA 

43 


Nam 

Cannct 

*=sr 

•chadula 

Do. 

09-O1-7e 

098400 

17 

PTwINM 

^odu& 

tionOo...- 

04-01-60 

005300 

NGPA 

Pvoipv 

EiWQy 

Corp 

06-04-74 

095200 

9 

SaUne 

f^oduo 

Hon  Oo..... 

07-15-80 

057800 

NGPA 

Do     ™ 

05-1249 

025500 

0371-990 

Shed 

Ofbhof0, 

mc „, 

03-01-81 

066800 

NGPA 

Do 

01-13-78 

042400 

41 

Oo 

06-07-75 

037800 

32 

Do 

07-01-79 

049600 

52 

Do 

07-01-79 

049700 

53 

Oo 

09-01-79 

045800 

49 

Do.. — 

08-27-88 

024000 

15 

Do 

08-27-88 

024000 

15 

Do 

08-27-80 

024000 

15 

Oo._    . 

08-18-76 

236000 

346 

Do 

10-03-66 

020900 

10 

Do 

10-03-86 

0209Q0 

10 

Sh«H 

Onahora 

ahjp... 

01-19-62 

073000 

NGPA 

Sonat 

• 

Expiora- 

•    Hon  Co.... . 

11-24-80 

NGPA 

Do 

09-22-80 

058300 

11 

Oo„-_. 

05-19-77 

040100 

4 

Do 

02-06-81 

064500 

13 

Do 

06-01-78 

044100 

4 

Do    _. 

08-24-79 

051100 

8 

Do.- 

00-13-77 

096300 

19 

Do 

06-20-70 

048400 

6 

Do™ 

06-13-77 

098700 

20 

Do 09-10-79 

061900 

10 

Do.     .. 

05-13-77 

098989 

NGPA 

Do 

03-16-79 

048700 

5 

Do 

0OO«-70 

4,061800 

9 

Do.      .  0006-81 

064200 

12 

Do 

06-19-70 

049600 

7 

no 

11-10^ 

007506 

1 

Do 

11-24-80 

080000 

NGPA 

Off 

11-27-79 
12-16-78 

089(00 
044901 

NGPA 

Do  , 

NGPA 

Sun 

E>«)lom- 

8on 

09  OP  j§ 

088000 

261- 

P» 

08-16-82 

817180 

888 

Tamwoo 

OH. 

06-09-73 

094000 

265 

TaMaoo, 

mc 

04-09-08 

020900 

374 

Tanoo 

Prodae- 

ta^lnc-... 

09-0073 

.  061500 

428 

T^MOflM 

Predue- 

lion     _.„ 

10-91-80 

068800 

NGPA 

Triton  OVA 

Gaa 

Cap 

0001-01 

007801 

CS71- 
1103 

Union 

Exptora- 

«on 

Pmra 

02-10-72 

029900 

X10 

Union 

Expiora- 

llon 

Pima. — 

1  02^14-78 

004601 

244 

Contract 


Contract 
data 


Rale 

schedule 


Sonal  stalst  that  ft  haa  not  paid  ttw  inwoioaa  ol  the 


06-01-78 


06-01-79 


040900 
047100 

001301 

049000 


CS72-773 
NGPA 

86 

NQPA 


SOUTHERN  Natural  Gas  Company 
(SoNAT)— Continuod 


Nvna 

Contract 

Contract 

Rata 

data 

data 

achadula 

Oo 

11-22-78 

047100 

NGPA 

Marttion 

Oil  Co — 

00-12-77 

041600 

148 

Do 

07-27-53 

004200 

103 

Do 

01-01-49 

004100 

103 

SatAw 

Produc- 

tion Co_ 

05-12-80 

025500 

CS71-899 

Sonai 

E)9lora- 

ionOo-. 

08-18-81 

068000 

17 

Tmmoo 

01  CO-..-J 

12-01-79 

010006 

80 

Southern  Natural  Gas  Company 
(SONAT)— Continued 


Name 

Contract 
data 

Contract 
data 

Rata 
achadula 

Do.      . 
UnionOI 
of 
CaMomia. 

10-24-80 
01-23-80 

060200 

064800 

NQPA 
NQPA 

Tennessee  Ga8  Pipeline  Company 
(Tennessee/ 

Tennessee  concurs  in  the  requests  of 
the  following: 


Contract  Na 


0001... 

0001... 

0001 ._ 

0002... 

0004... 

0005  .„ 

0007... 

0C09. 

0013. 

0015. 

0016. 

0019. 

0020. 

0022. 

0024. 

0025. 

0029. 

0033. 

0033. 

0034. 

0037. 

0037. 

0036. 

0039. 

0039. 

0041. 

0043. 

0046. 

0051. 

0052.. 


0054. 

0054. 
0054. 
0057. 
0061. 
0066. 
0066. 


0068. 

0071. 
0074. 
0062. 
0064. 
0088. 
0090. 
0094. 
0095. 
0096. 
0099. 
0101. 
0103. 
0103. 
0104. 
0110. 
0111 . 
0113. 
0115. 
0118. 
0122. 
0124. 
0124. 


<3oldston  01  Co(p. 


Mctil  (MPIMt 

SutMrlian  Propane. 
Tonoo  FVod.,  lfK.~. 

GWnoOICo 

CWaa  Sarvica 

Sot*)  Pat  Co 


MMcMI  Engy.  CDrp„_ 

AraoOI&QaaCo 

Chewon  USA,  Inc. 


uoniraci  oaia , 


Union  ExpL  Partnan.  Ltd. 


MHcha*  Engy.  Corp 

ArooOIAGaaCo 

Amoco  Production  Co. 
ArcoOIOGasCo--. 

Mo()l(MPIM) 

Moi)i(MPIM). 

Amooo  ..............„„_„„ 


Exxon  Co.  USA. 
BY&lnc. 


Exxon  Co.  USA... 
ChamplnPaiOo,'. 


SunE)(pl.APred.Co. 
TaKaoOi  Inc. 


Carr.EdHhSadiusTnmt.. 

Bany.  Ptiilp  B 

Conooo..».....~~»...._„_„, 

Tannaco  01  Co 

Samaon  Raa.  Co 

Taxaco  Prod.,  Inc~.~~»«. 

Gtiampin  Pat  Co 

Sun  Exploralion ..».».„ 

Erao^  kic ».».».„.»„.»«..» 

Taxaco  Prod.,  Inc._~»~.. 

/•raoOtSGaaCo... 

Sun  Expl.  8  Prod.  Co 

Sun  Expl.  8  Prod.  Co 

AiooOIAQasCo 

AtooOIAGmCo 

Mobi  (MspmQ.. 


AiooOIAQaaCo.. 


Ojm^  W.M.. 

TflKMO.. 


BrigMACo. 
Oaifc,  J.O..  Jr.. 


Moiil(MPTM) 

Taaas  Prod.,  lnc.»». 
Aroo  01 A  Gat  Co.. 


Conoco,  ntc . 
OwwonUSA.Inc. 
OwwronUSA,lnc. 
ChawonUSAInc. 
Arnold.  DwM  C... 
Bmom.  David  C 


12-01-46 
12-01-46 
12-01-46 
12-09-46 
05-07-79 
07-22-48 
10-27-7  [8icl 
04-05-79 
09-01-86 
02-24-50 
02-17-83 
03-16-60 
06-O5-S0 
06-04-50 
01-01-81 
01-31-51 
02-06-85 
04-01-52 
04-01-52 
04-01-52 
08-01-52 
08-01-52 
08-01-52 
08-01-52 
06-01-52 
06-15-52 
01-01-80 
12-01-52 
06-10-53 
06-17-84 
11-03-53 
11-03-53 
06-27-70 
06-27-79 
03-25-7 
12-29-82 
12-29-82 
05-01-79 
09-01-79 
11-01-54 
02-01-55 
09-14-77 
04-01-55 
04-01-55 
05-08-80 
05-10-55 
05-24-55 
07-11-55 
07-01-80 
10-17-55 
10-17-55 
11-10-55 
07-19-82 
01-31-56 
01-31-56 
07-18-78 
06-30-78 
07-17-78 
05-04-84 
06-04-84 


Ratoachadiie 


000-38 
78-1116 
074-86 
074-86 
000270 
000003 

"fi-Toe 

000454 

000491 

"oMaB" 

000355 
000356 

000010 

"ooioisr 


87-39 
71-70 
71-438 
000018 
000270 
000158 
000138 
000248 
000249 
000250 


71-422 


rMMMI  H^|pM0P 


,.♦,. 


/  Vol  53.  Na  110  /  Wednesday^  lime  8.  1968  /  Rales  and  RegulitiiBdr 


uonvaci  niX. 


«»2*. 
OIM. 
0124. 
012S. 

otsc. 

0127. 
0129. 
0136. 
0137. 
0138. 
0139. 
01S9..- 

oiao„- 

0181 ... 

0164  _ 

0167._ 

0168 -. 

0171. 

0172. 

0179. 

0178. 

0177- 

0178- 

0178  _ 

0178- 

0179- 

0180- 

0181- 

0183— 

018S_ 

0186- 

0188- 

0186— 

0188- 

0180- 

0180. 

0191- 

018Z- 

0193- 

019S- 

0198- 

019B. 

0203— 


0206. 


0216. 
0217- 
0218. 
Q2M. 
0224. 
0228. 


Contract 


ImlmlilM  (nr 
WWFOICoip 

T«MMCO  OH  Co— — . 


IBWEPO... 

AroeOI6G«C».. 
Arao  08  8  G«  0»~ 


Ottn  Swvio*  OM  Coip . 
Twco  Prod.^  Inc— .— — . 

AtooOIAGmCo 

A«Do08«GaiCo 

AiooOiiaGaCo 

Mol)H(MPTM)„ 


8MtEi«e«Pratf.Co. 


SiMEi«iL«PR)d.Co. 

ErMfwRMMVM 

ShsN  OffihOPB  inc..»«« 

OmNiw  Ew8»- Ud 

MoM(MOEP8l)- 


Nvwfmnt  OV  CDm 


U)uWaf»Hiai«  PM  Corp_ 
loumrm  Huw>  PI  Corp.. 
Plscid  08  Oo— .»... -». 


ftawwood  Rmoutoss,  Inc.. 

EnonCa  USA 

ExKmCaUSA 

(non  Co.  USA 

Ctavnm  USA,  kc 

ShtVOIMiorai  tiK 

GMyOBCo.. 


HuMHaniaEiiiiLCo. 
SoNoPMCo 


louWwUnd>B<pt.Co.. 


UKon  cxpL  rnwre,  uo.. 
OwMon  USA.  few  — 
Areo  08  4  Qm  Co — 
CMMSMOftGCofp- 
TflBw  Prodi,  twc...- — 
Oonooo,  Inc  ».»»».*.*« 


ModfMfn  Amp  Oo.. 
E)atonCt>.USA  — 


Afnooo  PWducBoH  Co.i 
Exxon  Co.  USA 


0228. 


029- 


0230. 


0230. 


0231. 
0231. 
0232. 


0236. 


0237. 
0238. 


0241. 
0247. 
0249. 


0253. 


0261. 
0283. 


0264. 


0286. 


0288. 


0267- 
0288. 


0271. 
0274. 
0278. 
0278. 
0278. 
0280. 


BHP  rat  (Afn4ffcM)t  Inc  .< 

AfOO 

CNMon  USA,  tnc 

&wgy  Bkwvo.  ■...■_....., 
BaonCB.  USA 

TflKMO,  IWC - 

OmIOB 


PRMtOO. 


TanaRMOurcM-. 

BRMHiCurtn 

Gniy  iHtansgsviMnl . 
MoMJMOEPSI) — 

Tbmoo,  Inc.. 


MoHdMlfm).. 
OoDcEdMlnL. 


Rnft  08  a  OwfniBSl  Oo.. 
9unE)^SPirod:.Go.-. 


Tflnntco  08  CO. 


Exxon  Ca  USA. 
Tbxmo,  Inc. 


CMta  &«,  086  Qop.. 
Conoco,  bic. 


Afco  08  8  Gm  Co.. 
Tcxsoo  fttxt.  Inc.. 


0263. 


0283. 
0264. 
0285 . 


0283. 


Amtmdi  Hom  Cixp 

Bourg.  Hvry,  Cwp 

Tannsoo  Of  CO 

UnkM  E)9<.  Prnlmn  LTD. 

Sun  ExpL  8  Ptod.  Co 

Exxon  Co.  USA  — 
Conooo,  mc  —— .. 
Noivmom  01  Co— « 
Pmnuoh  Co — 


PtlMlp9  PtA  Oo ... 

TannacoORCO.. 


Tannaoo  0*  Co -. 

Eubanta.  B.R.  (M.O.). 


06-04-64  .. 
-06-M-84 
06-04-84 
05-16-79 
07-2(K-7» 
10-06-76 
06-25-56 
08-10-66 


08-14-56 

0S-O1-fi6 

03-01-56 

00-01 -«8 

03-01-58 

00-01-56 

04-01-66 

06<O2-78 

10-05-77 

06-18-79 

09-27-78 

06-01-81 

10-12-79 

11-01-79 

11-01-79 

11-01-79 

10-11-79 

10-11-79 

10-11-79 

02-06-60 

11-01-79 

11-01-79 

11-01-79 

11-01-79 

03-03-60 

03-03-60 

07-11-60 

06-20-56 

06-31-60 

09-06-S9 

0e-2S-S6 

04-1 f-80 

10-11-79 

10-11-79 

11-01-79 

06-28-80 

03-01-60 

06-06-80 

03-26-60 

03-26-60 

06-01-66 

04-06-60 

04-11-60 

01-06-82 

01-06-62 

10-16-81 

10-16-81 

04-27-60 

07-01-60 

07-07-60 

06-19-60 

01-11-61 

10-04-60 

04-02-62 

06-01-65 

03-10-01 

06-27-62 

03-11-63 

03-24-63 

07-15-82 

08-24-61 

09-15-61 

11-01-61 

12-07-61 

12-16-61 

06-01-65 

09-06-63 

12-08-66 

05-18-62 

05-18-62 

07-01-62 

07-01-62 

06-24-62 


Rata  achadiiia 


7t-005 
71-833 
000002 
«08t49 


0290. 
0292. 


0292. 


0294. 
0295. 


080626 
000165 
06-14-66000160 
008072 
'  000420 
000420 
000532 
000055 


0104 


000004 


000022 

71-610 


0300. 

0301. 
0303. 
0307. 
0310. 
0311. 
0314. 
0215. 
0318. 
0318.. 
0317.. 
0319. 
0320. 
0321. 
0331. 
0333. 


0334. 
0336. 


0000S7 


0337. 
0338. 


000168 
000104 


OOfgfg 


0330. 

0340. 
0340. 
0340. 
0346. 
0346. 
0347.. 
0348. 
0348. 
0360. 
0381. 
0362. 


71-082 
OOOMO 
008284 
0OOM1 
000016 
78-0873 
000434 
008017 


0367. 
0359. 
0360. 
0380. 


0366. 
0366. 


008874 
000017 
078-19 
OOOOQS 


0388. 
0368. 
0372. 
0375. 
0377. 
0376. 
0379. 
0383. 


0384. 
0386. 


0366. 
0387. 
0386. 


0369. 
0390. 
0385. 
0386. 
0397. 
0396. 
0389. 


OOOMT 
000300 
OO0S13 
71-610 


0401 

0401 

0404 

0405 

0406 

0407 

0412 

0415 

0417.™ 

0419. 

0480. 


000682 

000128 
000128 


0422. 

0423. 
0426. 
0428. 
0432.. 
0433. 


0434. 
0437. 


Chavron  USA.  Inc 

Louiaiana-HuRl  Pat  Corp.. 
Placid  OH  Co 


SunExpl.  AProdCo. 

Mobia  (MOEPSt) 

Exxon „ 

Enatar  Corp 

Chavron  USA,  Inc 

Mobia  (MOEPSI) 

Chavron  USA.  Inc 

Chavron  USA,  kK 

Co 


TannacoONCo.- 
ExxonCaUSA-. 

Taxaoo,  hK - 

Conoco,  hK  ..—.—, 
Taxaco  Prod.  Inc- 


AiooOIAGaaCo 

CMiaaSva.O&GCorp_ 

Tannaoo  01  Co — 

Tannaoo  01  Co 

Tannaoo  01  Co— — 

Tannaoo  01  Co 

Tannaoo  01  Co 

Tannaoo  01  Co— — 

Tannaoo  08  Co 

Koch  mduatriaa.  mc— 
PtMpaPatCo.. 


Tannaoo  01  Co 

TannacoOHCo 

Chavron  USA.  Inc 

Otiaa  Sv&  OftG  Corp- 

ArooOIAGaaCo 

Tnaoo  Prod..  Inc 

ConoeOk  Inc 

Exxon  Cg  USA 

MoUKMOEPSQ- 


ArooOI&QaaCo 

Sha«  OHihora.  Inc 

PhWpa  Pat  Co 

Chavron  uSa  Inc 

CMas  Svt.  O&Q  Cotp- 
Conoco.lnc. 


AiooOIIAQmCo- 
Taxaoo  Prod.,  bic— 
Chavron  USA.  Inc - 
Exxon  Ca  USA 


Amoco  Production  Co. 

Chavron  USA.  Inc 

ParaoHCo- 


Clfias  Sva.  O&Q  Corp. 

Taxaco  Prod,  Inc 

ArDoOH&QasCo 

Conoco,  Inc. 


Aroo  Oil  8  Gas  Co. 


Citiaa  Sva.  O&Q  Coip- 

Conooclnc 

Taxaoo  PnxL.  bic 

Mobil(MPTM). 


Aroo  01 8  Gaa  Co 

Cttiaa  Svi.  O&C  oorp_ 
Coraco.  Inc. 


Taxaco  Prod..  Inc- 
Savarg  Co..  Inc- 


Sun  ExpL  &  Prod..  Co. 

Taxaoa  inc 

Cor)oco.lnc 

Taxaco  Prod.,  bic 

Mobil(lylEPNA) 

Tannaoo  Oil  Co 


TannacoOICo 

Taxaoo  PnxL,  Inc— . 
Aroo  01 8  Qas  Co- 
Texaco,lnc 

Amoco 


Amoco. 


Taxaoo,  Inc 

Waaver.  W.  Catlton- 
ExxonCaUSA 


Amoco  Production  Co. 
TannacoOiICo 


Chevron  USA.  Inc.. 


06-24-62 
06-24-82 
08-24-62 
06-24-62 
06-24-62 
06-06-63 
10-30-63 
03-00-84 
06-03-86 
08-01-66 
06-01-65 
03-22-82 
04-06-08 
08-01-86 
00-01-81 
0^-80-86 
07-06-86 
07-08-86 
07-12-86 
11-01-67 
11-01-67 
11-06-67 
11-01-67 
11-01-67 
11-01-67 
11-01-67 
11-20-67 
11-20-67 
11-20-67 
06-17-68 
06-20-68 
08-20-68 
08-27-88 
07-01-68 
07-02-46 
07-28-68 
06-02-68 
01-02-69 
01-02-60 
03-17-88 
03-17-66 
04-22-60 
04-22-60 


04-28-60 
Ofr-20-60 
10-07-66 
10-30-69 
11-25-60 
12-01-60 
12-16-60 
12-18-68 
12-19-60 
12-19-00 
01-05-70 
01-05-70 
01-05-70 
01-06-70 
01-01-78 
06-01-70 
06-01-70 
05-01-70 
06-01-70 
06-25-70 
06-25-70 
10-26-70 
10-29-70 
10-29-70 
11-19-70 
01-01-71 
02-01-71 
05-11-83 
05-01-71 
06-01-71 
02-06-66 
06-07-71 
07-12-71 
07-27-71 
00-01-71 
09-27-71 
10-01-71 
10-21-71 


000364 


000034 
000160 
000116 
71-019 
OOON/A 

00372 
000036 
00039S 
000981 
000138 
000204 
000386 
000873 
000336 
000162 

00818 


000230 
000246 

000247 

O0OM1 

83-72 


76-73 
000047 

008B7 
000308 
000464 
000220 
000320 
OOOHB 
000341 
000451 


000324 
000016 
000006 
000468 
000315 
000350 
000627 
008177 
800471 
000407 
000544 
000480 
000110 
000322 
000176 
000366 
000955 
000632 
000823 
000356 
000160 
000028 


000831 
000383 
000183 
78-788 
000717 
000493 
000364 
000185 
000063 
000273 
000277 
000013 
000005 
000464 
56-01) 
000283 
000458 
71-617 
'000486 
000576 
000278 
000072 
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ConlractNo. 


0440. 
0445. 
0446. 
0449. 


0450. 


0462. 
0470. 
0474. 
0474. 
0474.. 
0«7S.. 
0475. 
0476. 
0476.. 
0476. 
0476. 
0480. 
0481. 
0482. 


0483. 
0484. 
0485. 


0486. 
0487. 
0488. 
0480. 
0490. 


0491. 
0492. 
0494. 
0496. 
0499. 
0504. 
0S06. 
0806. 


0511... 
0515. _ 
0518 -. 
0521  _ 

0523  .„ 
0623.- 

0524  .„ 
0525. 
0527. 
0528. 
0529. 
0530. 


0531. 
0535. 


0537. 
0538. 


0536. 
0539. 
0538. 


0644. 
0645. 


0550. 


0653. 


0554.. 
0564.. 
0556.. 
0557.. 
0550. 
0667. 
0567- 
0566. 
0566. 
0670. 
0571. 
0675. 
0676. 
0580. 


Salar 


MoUCMPTM). 
ShaHOI- 
AmMids  HenCotp- 
Cofloco,  Inc .....»._.»_ 


Hcurttt  A  Dou0harty_ 
SheN  Offshore.  Inc.» 

MoU(MOEPSt) 

Sun  ExptoraKon. 


Odwo  OH  A  On  Co 

PenoOHCo. 

CitiM  Sm.  OAQ  Cotp- 

Odaoo  01  a  Gw  Ca._ 

Sun  ExploraMon 

Odeoo  0«  a  Gm  Co.. 
Odeco  Oa  a  Qm  Ca„ 
Conoco 


0561. 
0582. 
0687. 
0588. 


».<.* »■■ 


CMiM  Svt.  OaO  Coip.. 

Conoco,  Inc .. 

Arco  Oil  &  Gas  Co._ 


Cite*  Svs.  O&G  Cotp.. 
Conoco.  Inc. 


Texaco  Prod,  Inc.. 
Marattwn  Oil  Co- 

Hunter  Ca.  Inc 

Arco  OH  a  Gae  Co.. 
Arco  OH  a  Gas  Co- 


Sun.E)ipl.  a  Prod..  Co . 
Arco  OH  a  Gaa  Co— 
Aroo  OH  a  Gas  Co- 
Texaco  Prod..  Inc.. 
Sun  Ej«iI.  a  Prod  Co . 


SunExpt.  aProdCo. 
Fine  OH  a  Chemical  Co- 

Texaco.  Inc —.-.—....- 

Tenneco  OH  Co 


Marshal  Expi..  Inc.- 
Tenneco  OH  Co- 
Moebacher.  Robert. 
ProgessPelCo.-w.. 
Fair  Opiino  Aoct.. 


rma  OH  a  Chemical  Co.. 

Arco  OH  a  Gas  Co 

Chawon  USA.  Inc 

Conoca  Inc 

ChampHn  Pet  Co.-....—. 

ChampHn  Pet  Co 

ChampHn  Pet  Co.- 
FaJrOpMngAocl...- 
QolcMonOHCoip- 
SohioPetCo 


SohioPelCo. 
Aroo  OH  a  Gas  Co- 


SohioPetCo. 
SunExpiaProdCo. 


Odeco  OH  a  Gas  Co 

PeHoOHCo 


Tsxaoo,  Inc. 
Texaco,  Inc. 
Taocaoo.  Inc. 
Texaco,  Inc  .-.-__ 

Texaco,  Inc 

Texaco  Prod.  Inc- 
Tenoeco  ON  Co.— 


0591. 
0592. 
0606. 
0600. 
0601. 
0603. 


Goldston  01  Corp 

Sun  Expl.  a  Prod.  Co . 
SunExpiaProdCo.- 
Sun  Expl  a  Prod  Co. 

PNBIpe  Pet  Co 

Texaco.  Inc 

PhHHps  Pet  Co 


Energy  Reaeivea— 
Eneerch  ExpL.  hic.- 
8ig"6"ORLQCo.- 
Arco  OH  a  Gas  Co- 

SuperiorOHCo 

..  Conoco,  Inc -...- 


CWas  S»*.  Oao  Corp.. 

Amerada  Hese.Corp 

CWas  Sv*.  oaG  Corp- 
MHchell  Energy- 


MitcheH  Engy.  Prod  Corp. 


Contract  data 

Rate  schedule 

01-01-76 

000039 

01-13-78 

083-72 

01-07-72 

000160 

01-01-61 

000378 

03-15-72 

(71-454) 

07-15-72 

000024 

06-14-72 

000055 

10-20-72 

000663 

10-20-72 

000043 

10-20-72 

10-20-72 

000396 

10-20-72 

000041 

10-20-72 

000300 

10-20-72 

....    000042 

*  10-20-72 

10-20-72 

11-14-72 

000400 

11-14-72 

000401 

12-22-72 

000664 

12-22-72 

000996 

12-22-72 

000399 

12-22-72 

000204 

02-01-64 

000065 

04-23-62 

72-559 

02-15-80 

000006 

02-16-73 

000007 

02-16-78 

000390 

03^)1-73 

000148 

03-23-71 

000009 

12-19-78 

000011 

06-01-78 

06-21-78 

07-01-79 

000094 

07-05-73 

000488 

06^06-73 

000286 

01-13-82 

71-853 

10-30-73 

000288 

06-01-80 

71-707 

11-28-73 

-074-10 

01-12-79 

01-12-70 

000072 

.   01-01-74 

000303 

01-01-74 

000053 

01-01-74 

000413 

03-01-78 

000007 

01^1-74 

000004 

01-01-74 

000021 

06-24-85 

71-759 

01-01-74 

082-39 

08-01-78 

000003 

03-01-76 

000004 

06-02-49 

000004 

01-01-70 

000020 

05-02-49 

000037 

06-17-74 

000014 

06-17-74 

76-461 

05-01-00 

000059 

05-01-80 

000058 

06-01-00 

000280 

05-01-00 

000260 

06-14-74 

000608 

06-07-79 

000012  ' 

07-10-74 

000296 

01-01-01 

062-39 

01-1001 

00-19-74 

000171 

09-10-74 

000170 

09-27-74 

000763 

05-01-80 

000055 

10-22-74 

000330 

10-22-74 

11-06-74 

000016 

11-14-54 

000117 

12-31-74 

71-1029 

01-28-75 

000606 

07-15-76 

000002 

02-07-75 

000418 

02-10-75 

00041S 

05-01-80 

000364 

06-01-80 

82-057 

06-01-80 

- 

Contract  No. 


Conoco,  Inc «-.....,.««....«.,««.„„...«..„ 

Otes  8w.  OftG  Cofp :..„..:.,„ „ 

Gtwnpin  P«  Co 

T«nnaoo  Oi  Co 

Tonnoco  OI  Co 

Tttcsoo  ^od.,  (nc  .«««.«««.««.«..«„«,««„, 

Twsoo,  Inc  -T-TTi ...,t.... , 

Chovron  USA,  Inc.... ._ 

pwmps  Pot  Co.. «.«.«^«««^«««..«««.* 

Toxooo,  Inc „,„„, „ 

SouVwnd  RoyoHy  Qo  ,, ^.... 

Odeco  OH  a  Gas  Co 

voini,  mc  — «.««.,..«.*.«.^.«« 

Sun  E)^.  A  ^od.  Co 

ToNMO,  Inc  ...M. .»».»...«...M*M.H... 

Conoco,  Inc -.«««.««...,,„„„«„. 

CHiee  Sw.  OaG  Corp „ 

Cfon  Svs.  OAG  Cofp. ........ ...»...,.•»...««.». 

ToxBOO,  Inc « «.«««««««..„,„«, 

Sun  Expl.  A  Prod.  Co  t  .n. ,^^^^^,.1. 

Sun  Expl.  a  Prod.  Co 

Tenneoo  OH  Co — „ 

Tenneco  Es^  Lld...»»....».-. «.,.„..-«— .... 
Texaco,  Inc ...— — »«»..».»...„..h..«.....»»« 
Texaco  Prod,  Inc— .«.»....».,.....— ........a^ 

Tenneco  OH  Co ... 

CockreH  V  H  Est  Oec 

SnoM  Offshofo  Inc. ....... .».»«..»..»»,..,.....„., 

Toxooo  Prod.,  Inc... .«...,.««.«..«...„............, 

Son  Expl.  A  Prod.  Oo .......»»«..».»..».»..... 

Toxsoo,  Inc  .....»«...««»..».«.».....»........„..„, 

fVPOKM  \NHJCr'3ll7.......„.«.»...„»..,.M«M.H»,.H« 

Tonnoco  Oil  Co 

Tonnaoo  Oil  Co.m... ,^ 

Qow..^....... ...'...».„•.........».».„ ».*..»».... 

Tonneco  0«  Co.. 

Chowon  USA,  •nc...«.-.-„..«.«,«..««.«,„™. 

Golly 

Amoco  ProducHon  Co- ,tt, ,«,,», 

MCSA  Pet  Co  ..»...........»».„.,,..„....»«..».... 

MOOli  ^MPlW)  .,.„.,„ ■..■..,..«.,«.«.4t4.t^ 

Toxftoo,  *Hf*    ,. ..i........i..„ix--x 

Tonnooo  Oil  Oo -.- : 

MttfShON    Expl.,    inc 1  — rrTrr^.rrr.t».........M.. 

Tennoco  ExpL,  Lid — mt-r.t..,. 

PeMo  OH  Co 

CkweHy  OH  Co.,  Inc  ..—.......»„„_-_—.,. 

Utte  Latie 

CtoweHy  OH,  Co.,  hie  ...».....„........_—...,-.„ 

UWe  Lake  OH  Co 

Mess  Pet  Co ...... «.»««.«....„„«,.......„..„„„.. 

Mess  Pet  Co 

NRM  operstinQ  Co.  LP 

Afnooo  Production  Oo  .«....»...««».„.........«.« 

Mot*  (UdOEPSI) 

Tenneoo  OH  Co ™ 

Tenneco  OH  Co :. 

Southland  Royalty  Co -■  ■ ,,,,, 

Texaco,  Inc 

Sabine  Corp — ..„ —»-«..-.».,«.«-..,....«« 

Sal)irw  Cofp-.— «...—....«.-«„«.««-..„...«« 

Tenneco  OH  Co 

Tenneoo  OH  Co ., 

Mesa  Pet  Co 

Tenneoo  OH  Co 

Odeco  OH  a  Gas  Co. 

Tenneco  OB  Co. ......................................... 

Tenneco  Expl.  Ltd......H». »»....,..... 

SheH  QW^^yye — ..,„.wi^n,xi-.i.x 

Pelto  OH  Co : 

Pelto  OH  Co —. 

Houston  OH  a  «4NRLS  CORP 

Sue-Ann  Operating  Co 

Teiiaco,  Inc .-.-. —.—_—__„__ 

\rfOpwafio  jorm  l..- 

Carter  Bipl.  Co- „.. 

Mco  Ree  (Integrated)  Corp. .-.......„„__„„ 

CloweHy  OH  Co  Inc „ 

Keir-McGee  Corp 

Cabot  Pet  Corp  —..........„.,....„.».—.„.„„... 

ShetHe,  George  O 


Contract  dMa 


05-12-75 

05-22-75 

06-11-75 

06-12-75 

06-13-75 

07-14-75 

07-14-75 

07-24-75 

07-25-75 

07-31-80 

06-06-75 

06-20-75 

09-05-75 

01-01-80 

09-15-75 

09-24-75 

1001-75 

10-14-75 

12-30-75 

01-01-81 

01-01-81 

01-15-78 

02-26-76 

06-01-76 

06-07-78 

06-15-76 

06-16-78 

06-16-76 

06-17-78 

07-14-81 

07-30-76 

08-03-76 

06-06-78 

08-06-76 

08-26-76 

08-26-76 

08-16-76 

06-16-78 

09-10-76 

01-17-77 

03-11-77 

04-07-77 

04-11-77 

05-13-77 

05-18-77 

07-20-77 

05-17-82 

05-17-82 

05-17-82 

05-17-82 

08-08-77 

06-06-77 

06-06-77 

06-03-77 

08-«-77 

08-31-77 

00-31-77 

68-30-77 

09-30-77 

09-23-77 

09-23-77 

10-01-70 

10-01-70 

04-04-78 

04-14-78 

04-14-78 

04-25-78 

05-18-78 

05-01-78 

05-24-78 

06-01-78 

04-01-78 

06-11-78 

06-25-78 

08-01-78 

10-09-78 

11-30-78 

12-07-78 

12-01-78 

12-14-78 

12-01-78 

12-29-78 


Ratescheduto 


000133 
000426 
000007 
86-007 
000308 
000216 
000521 
000090 
000686 
000528 
000076 
000013 
76-166 
000258 
000S29 
000426 
000420 
000430 
000583 
000072 
000070 
000344 
000015 
000540 
000220 
000321 


000004 

000723 
000063 

000141 
000546 
000327 
71-853 
000022 
78-461 
75-473 
75-475 
75-473 
83-085 
000089 
000067 
74-154 
000750 
000078 
000332 
000331 
(XX)080 
000551 
066-06 
068-86 
00336 
000335 
000097 
000341 
000024 
000339 
000013 
000486 
76-461 
70-461 
OOON/A 
79-624 
000586 
78-738 
76-418 


OOON/A 
000161 
OOON/A 
OOCXXTO 
OOON/A 


21432         Faderal  Register  /  Vol  53.  No-  >10  /  yVednesday.  June  8,  1988  /  Ryles  and.  Rggulatfong 


-T-!.  •  WlvAli-  »■" 


Jl.m,  M— »»T5^»»i»*' 


Contract  Na 


0807. 

0813 

0817 

0818 

0818 

0821 

0822 

0827 

0828 

0829.. 
0837. 
0843. 
0844.. 
0850. 
0851. 
0856. 
0880. 


0861. 
0862. 


0872.. 
0873. 
0874. 
0875. 
0877. 
0878. 
0879. 
0879. 
0884. 
0892. 
0896. 
0897. 
0900. 
0901. 
0902. 
0903. 
0905. 
0906. 
0909. 
0912. 
0917- 
0919. 
0920. 


0921. 
0924. 
0825. 
0930. 


0932. 
0933. 
0934. 
0935. 


0938. 
0041. 
0946.. 
0948.. 
0955. 


**-■  — 


Tmaco  ON  Coip ~^ 

Fehnont  01  Coip 

Goidston  Oil  Cofp 

Car-Tox  Prod.  Co 

MaiBhM  Expi..  Inc. 1- 

Tenneco  01  Co 

Moore  McCormack 

Fma  Oil  A  Chemical  Coi... 
Terwteco  01  Co 


Tonnaco  01  oo« 
Conoco.. 


Savarg  Co..  Ir«c.. 
Terwieoo  ON  Co.. 


MuMns  &  Pilchard.. 
Arco  01  &  Gaa  Co.. 


Brooidyn  LMon  ExpL  Co., 

Karr-McGea  Corp 

Kerr-McQea  Corp _ 

Citiaa  Svs.  O&G  Corp — 

Saimdan  01  Corp 

Santa  Fe  Engy.  Co 

Saimdan  ON  Corp 

Texaco,  Inc 

Tenneco  ExpL,  Ud 

Tenneco  ON  Co 

Civagoln.. 


Inc... 


Sun  Expt.  &  Prod.  Co>.. 
She*  ON __. 


Erao,  Inc.. 
MoM(MOEPSI)- 
TannecoONCo- 
PennzoN  Co 


Union  Expl.  P«1ner«  Ltd.. 

TeMBOO,  Inc — . 

Tenco.  Inc 


Contract  date. 


Amoco  Production  Co. 
Crest  Res.  &  Expl.  Corp- 

Gototon  ON  Corp . 

Conoco  ~.. — 


Tenrwco  ExpL,  Lkl.. 


0956. 
0860. 


0963. 
0979. 
0984. 
0090. 


0991. 
1D02. 
1008. 


1008. 


10011. 
1017- 
1018. 

loei. 

1033. 


1034. 
1037. 
1039. 


1040. 
1042. 
1044. 


1045. 


1046. 
1050. 


1051. 
1053. 
1056. 


Texaco,  Inc.. 

Texaco,  Inc 

PMipaPetCo.- 

Samedan  ON  Corp 

Texaco  Prod.,  Itk . ... 

SMK  Energy  Corp 

Loulaiana  Land  &  ExpL  Co.' 

HeiMt  and  Dougherty 

Exj«n  Co.  USA 

Amax  rVrtroleuffl.«.„ 

Samedan  ON  Corp 

Texaco  Prod,  Inc 

Tenneoo  ON  Co 'L 


Exxon  Ca  USA. 
Tenrwco  ON  Co.. 


WHshireONCoolTaxaa.. 

Champin  Pel  Co 

PetoONCo 


Tenoo,  Inc 

Chevron  USA,  Inc.. . 

Aroo  ON  a  Gaa  Co 

Sovthiand  Royalty  Co — 
Union  ExpL  Pwtnert,  Ltd. 

VaK  Inc 

ShaN  Offshora»..«.. 
Sun  ExpL  A  Prod... 
Teiaco  Prod.,  Inc.. 

Odedco 

Tenneco  ON  Co 

PhNUps  Pet  Co 

PhNKps  Pet  Co 

Temeco  ON  Co.... 


PamzoN  Co.... 

Union  Expl.  Partnara,  Ud- 

Aroo  ON  &  Gaa  Co.. 

Tenneco  ON  Co 

Tenneco  ON  Co — 
Tenneco  ON  Co 


Arco  ON  &  Gaa  Co.. 
Safcine  Production  Co.. 
Sun  Expl.  &  Prod.  Cu . 
Abraxas  Pet  Corp 


01-04-79 

12-01-78 

01t02-79 

01-24-79 

01-24-79 

02-05-79 

01-29-79 

01-30-79 

02-27-79 

02-27-79 

03-14-79 

03-20-79 

(B-27-79 

04-19-79 

04-19-79 

06-02-79 

05-11-79 

05-11-79 

05-23-79 

05-31-79 

06-06-79 

05-31-79 

06-19-79 

06-21-79 

06-27-79 

06-19-79 

06-19-79 

04-28-79 

05-01-79 

06^04-79 

07-26-79 

07-27-79 

06-03-70 

07-16-79 

07-18-79 

08-06-79 

08-14-79 

06-14-79 

06-28-79 

09-07-70 

09-06-79 

09-06-79 

.06-01-79 

09-17-79 

09-26-79 

10-10-79 

10-12-70 

06-01-79 

10-16-79 

06-20-79 

09-26-79" 

06-14-79 

10-01-79 

10-11-79 

11-21-79 

11-07-79 

03-01-78 

11-06-79 

01-08-80 

01-00-80 

02-21-80 

03-03-80 

04-03-80 

05-14.80 

05-07-80 

05-07-80 

06-03-80 

06-12-80 

06-19-80 

07-08-80 

07-10-80 

07-18-80 

07-25-80 

07-25-80 

07-28-eO 

08-01-80 

08-01-80 

08-01-80 

08-13-80 

08-13-80 

08-15-60 

07-21-80 


Rate  schedule 


000588 
000032 

OOON/A 

86-097 
OOON/A 
OObN/A 
000352 
006353 
000460 
OON/A 
000354 
OOON/A 
OOON/A 
OOON/A 
000165 
000166 
000462 
71-430 
71-208 
71-430 
000590 
000018 
000416 

'"ofmik 

dOOHIk 
(71-1156) 
000111 
000417 
000300 
000260 
OOON/A 
060N/A 
000611 
009N/A 
OOON/A 
000463 
000020 
OOON/A 

000603 

71-430 
000442 

65-014 
OOON/A 
OOON/A 
OOON/A 
OOON/A 
71-430 
000229 
000293 
000234 
OOON/A 
72-629 
000008 
96-461 
OOON/A 
OOON/A 
OOON/A 
000103 
000259 
76-165 
000499 
076-10 
000446 
OOON/A 
000422 
000053 
000733 
000421 
OOON/A 
000261 
000754 
OOON/A 
OOON/A 
OOON/A 
000765 
000012 
000741 
OOON/A 


1056. 
1060. 
1061. 
1067. 
1077. 
1078. 
1060. 
1061. 
1062. 
1063. 
1089. 
1090. 
1092. 
1094. 
1095. 
1101. 
1104. 
1105. 


1107. 
1106. 
1109. 


1112. 
1118. 
1119. 
1122. 
1123. 


1126. 


1131 

1134 

1136 

1141 

1142 

1143 

1144 

1146 

1150. 

1156 

1157 

1158 

1159 

1180 

1161 

1165 

1176 

1188 

1189 „ 

1194 

1195 

1197 

1208.... 
1214.... 
1224.... 
1225... 
1238.... 
1240.... 
1243.... 
1247.... 
1260.... 
1268.... 


1268. 
1269. 


1271 .... 
1272... 
1276... 
1280... 
1292... 
1293... 
1300... 
1301 ._. 
1310.... 
1313.... 
1319.... 
1344... 
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Contract  Na 


1348 

1347 

1349 


1369. 
1386. 
1394. 
1400. 
1405. 


QAUar 


Tenneco  ON  Co 

Sun  Expl.  a  Prod.  Co 

MobI  (MOEPSI) 

Towner 

Stone  ON  Corp.  (Manager). 

CWes  Svs.  OaQ  Corp 

Amoco  Production  Co 

tOng  Ranch,  Inc.. 


1411, 


Miaaion  O&G  Prog  1979-1 

PannzoN  Co „.„„...„ 

Moore  McConnack  Engy.,  Inc. 

Harfcina  A  Co 

B»P  ON  Co .....: 

Tarmeoo  ON  Co 

Samedan  ON  Ooip 

Chevron  USA,  inc 

Conoco,  Inc ; 

Tenneco  ON  Co 

CHiea  Sva.  O&G  Corp .. 

Aioo  oa  t  Gas  Co _. 

Texaco  Prod.,  Inc 

Irwxco  OH  Cq ,.,,,; ,, , 

Murphy  01  USA,  Inc 

Anadarko  Prod.  C^o 

Zapata  Exploration  Co 

Taxaa  Eastern  Expi.  Co 

EU  AquHaine,  Inc... 

Houston  ON  a  MNRLS  Corp.... 

PennzoN  Co 

Shal  (SWEPI).. 


Belnorth  Petroleum  Co. 

Texaco,  Inc.... ~..„. 

Amoco  Production  Co.. 

MoU  (MOEPSI) 

Kerr-McGee  Ccxp 

S«one  ON  Corp 

Tenneoo  ON  Co... 


Louisiana  Land  A  Expl.  Co. 

PhiHips  Pet  Co . 

PhNlips  Pet  Co ... 

PhNlipe  Pet  Co 

Arco  01  a  Gas  Co 

MobN  (MOEPSI) _. 

Aroo  ON  a  Gas  Co 

Louisiana  Land  a  Expl.  Co. 
Louisiana  Land  a  Expl.  Co. 

Samedan  ON  Corp 

Tannaco  ON  Co 

Tenneoo  ON  Co. 


Graham  ExpL  Ltd-igoo  B-1. 

Huber,  J.M.  Corp 

Sanchez-O'Brien  1980  Int-I... 

Eason...: 

GiUringONCo. 


Amerada  Hess  Corp.. 

Pyro... 

Kimble  Floyd  E 

T«9iaoo  Prod.,  Inc 

Louisiana-Hunt 

Placid  ON  Co „. 

PCU,  Inc.. 


Chevron  USA,  Inc... 

Texaco,  Inc 

Grace  Pat  Corp...... 

MarahiNI  ExpL,  Inc... 
Sun  Expl  a  Prod.  Co . 

MarshaH  Expl.,  Inc. 

GoidstonONCorp. 

Goidston  ON  Corp...... 

BaitMur  Energy  Corp.. 
Sun  Expl.  a  Prod.  Co. 

Roilda  Expl 

Conoco,  Inc 

Placid  ON  Co 

Beiden  a  Blake  Corp. 
EIFAquitane. 


Contract  data 


PNB  Petroleum  Corp 

PlaoU  ON  Co 

Chevron  USA,  Inc 

Fentress  Gas  Trartsport.. 

Tenneco  Oil  Co 

Samedan  Oil  Corp 


06-21-80 

06-26-80 

06-20-80 

12-09-65 

09-01-80 

05-01-80 

1(^-20-80 

10-23-80 

10-24-80 

10-24-60 

00-01-60 

10-15-80 

00-01-80 

10-30-80 

10-30-80 

11-21-80 

12-17-80 

12-01-80 

12-23-80 

12-23-60 

12-23-60 

12-22-80 

11-13-60 

01-27-61 

02-03-81 

01-27-61 

02-10-61 

02-27-81 

03-02-81 

01-01-81 

02-16-61 

04-07-81 

03-16-81 

04-01-81 

04-16-81 

04-24-81 

06-21-61 

05-01-81 

03-01-81 

03-01-81 

03-01-81 

05-14-61 

04-02-81 

07-06-81 

07-24-81 

07-24-81 

06-05-61 

06-05-61 

06-05-81 

06-19-81 

01-01-61 

09-26-81 

10-06-81 

10-09-81 

06-11-81 

06-05-81 

10-16-81 

11-11-81 

11-16-81 

11-16-81 

11-16-81 

11-23-81 

12-09-81 

12-02-61 

01-13-82 

02-22-82 

01-29-82 

03-04-82 

03-04-82 

12-02-81 

03-18-82 

03-25-62 

04-30-82 

05-14-82 

03-19-82 

04-29-82 

06-21-82 

07-12-82 

07-19-82 

03-10-82 

06-16-82 

06^)9-82 


Ralaachedute 


000423 

OOON/A 
000127 

~7a-7«' 

000376 
000829 

79-340 
OOON/A 
OOON/A 
76-606 
OOON/A 
76-013 
000426 
000043 
000181 
000474 
OOON/A 


000764 
000480 
OOON/A 
000034 
000261 
000002 
000026 
OOON/A 

6oon7a~ 

OOON/A 


OOON/A 
OOON/A 


000183 
OOON/A 
000430 
OOON/A 
OOON/A 
000068 
000686 
000771 
000130 
000773 
OOON/A 
OOON/A 
000045 
000431 
OOON/A 
OOON/A 
000020 
OOON/A 
OOON/A 
OOON/A 
000192 
OOON/A 
OOON/A 


000028 

OOON/A 
OOON/A 
OOON/A 
OOON/A 
OOON/A 
OOON/A 
OOON/A 


OOON/A 
OOON/A 
OOON/A 
OOON/A 
000258 
OOON/A 
OOON/A 


OOON/A 
OOON/A 
OOON/A 
000440 
000047 
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1412  _ 

1413  _ 
1414 ._ 
1415- 
1416  _ 
1419™ 
1420_ 


1423. 


1428. 


1430_ 
1445- 
1456- 
1403- 
1468- 


1483. 


14M. 


1507. 
1512. 
1525. 


1S2B. 


1529. 


1531. 
0010- 
0010. 
0010. 
0010. 
0010. 
0053. 
0053. 


0111- 
0112- 
0112- 
0112. 
0123. 
0123. 
0123. 
0123. 
0123. 
0123. 


0123. 
0123- 
0123. 


0123.. 
0123- 


0123. 


0123. 
0123. 


0123._ 

0123  ._ 
0124 ._ 

0124  _ 
0124  „. 
0124 ._ 
0124._ 
0125- 
0128  ._ 

0127  „ 
0128_ 

0128  _ 


0128. 
0128- 
0128- 
0128. 
0128. 
0128. 
0128. 
0128- 
0128. 
0128. 


0128. 
0128. 
0128. 
0128. 
0129. 
0128. 
0128. 
0128. 


0128- 
0128. 
0128- 
0128. 
0128. 


Gonksct  No. 


SoHtr 


Od80oOIAG«Ca„ 
Koch  MBmMm.  mc- 

K«r44aQM  Coip 

M  Co 


FataomOiQMp- 


OiboMtCofp- 
O  DaiwMra,  inc» 
Cttunpln. 


Tvcaxo  Prod.  Inc~ 
NFCPMOxp. 
T«Kaoo,  Inc- 
PlKidOICo- 


OliM 

TwioMO  01  Co 

Tamoo  nod.,  Inc 

SanctMi-O'BriM  1880  Intl- 


IouMmw  Land  «  Eiqil.  Co. 
LouiBiMa  Land  «  E)9L  Co . 
LouiMana  Land  A  E^iL  Co . 
LoiWiw  L«>d  *  Ena.  Co. 
Conooo^  Inc 


Ralpii  E  Fair.. 

Fair  Oporaling  Aod.. 

TannacoOiCo 

Tana  Raoouicaa,  Inc.. 
CokMMtoOIAGaB. 
HouatooOlfiCo..lnc... 
AiooOIAQaaCo 


CKaa  Swa.  OtQ  Corp.. 
Canadtanoicy  OFSH  Prod.  Co.. 
CJiaa  Smb.  OCfi  Corp.. 


Ciyda  H  M  TraL._ 

AlBxandar  Craakm  H 

Atoeandar  Ql«m  E ;._. 


AiaxMidar.  LM.  Trat-.- 
Alaxandar,  Margarat  Y . 

Brioga,  Ban  R  _„ 

Brigga,  Hugh  M 

ChainiianPatCo. 


Ciaaiann  Ranch  Co - 

Dimit.  Chartos  E _ 

-tOnasy.  Normwi  V 

Kinaey.  NormM  V.  Tral.. 
PNBpaOICo. 


Schroadar.  Kay  A.  Tral.. 

WiigM.JaanA.TraL 

AmddOanialC- 
BMiff,  David  C... 
Moaa,MargarolB. 


Wlwloaa  InduaMaa,  inc- 
WVI/FOilCorp.- 

Shal  OMahora,  Inc 

Od  Co , 


Shat  iStlEPH 

Amoid,  iaaac 

Amoid,laaacJr. 


Bantt  o(  ttw  8W  Nafl  Aaan. 
Bamhait.  waialmina  Aon  ._ 
Bwton,  Katharina  Cuilan.. 

Ci«an,  H.R 

OMan,  Harry  H 

Oil^RoyH. 


Gaiaaiiaan.  Ba  Robartaon . 
Houaton  National  B«*.. 

Long.  Contaia  Ciilan 

Long,  naaourcaa  lr«c . 

lylarahal,  Oouglaa  B 

Iterahal,  Oouglaa  6.  Jr.. 
kterahaV,  Hugh  Roy. 


Marahaa,  Uargaral  CuUen.. 

NfluhMJa,  W.  Oacv_ 

PoftanoMa.  Enrico 

Portanowa,  Ugo . 


Robanaon,  AHaon  S-. 
Rotiariaon,  CarroV  C- 
Robartaon,  Corbin  J.. 
Robanaon,  Corbin  J.,  Jr... 

Robfrtaon,  Liltia  T 

Robanaon,  WiBMlinina  C . 


ConiractdMa 


08-12-82 
08-06-82 

08-10-82 
08-11-82 
07-29-82 
06-13-62 
06-0e-<2 
08-27-82 
06-27-82 
09-10-82 
08-31-82 
11-02-82 
11-1»-62 
01-05-63 
03-01-63 
07-15-63 
01-18-64 
01-28-64 
0&-11-64 
OS-11-64 
08-04-64 
06-22-64 
04-01-49 
04-01-49 
04-01-49 
04-01-49 
04-01-49 
09-29-53 
09-29-S3 
01-31-66 
01-31-66 
01-31-56 
01-31-56 
11-07-83 
11-07.^63 
11-07-63 
11-07-63 
11-07-« 
11-07-63 
11-07-63 
11-07-63 
11-07-63 
11-07-63 
11-07-63 
11-07-63 
11-07-63 
11-07-63 
11-07-63 
11-07-83  tJlcl 
05-04-64 
05-04-64 
05-04-64 
05-04-64 
05-04-64 
05-16-79 
07-20-79 
10-06-76 
10-02-76 
10-02-76 
10-02-76 
10-08-76 
10-02-76 
10-02-76 
10-02-76 
10-02-76 
10-02-78 
10-02-76 
10-02-76 
10-02-76 
10-02-76 
10-02-78 
10-02-76 
10-02-78 
10-02-76 
10-02-76 
.  10-02-76 
10-02-76 
10-02-78 
10-02-76 
1002-76 
10-02-78 
10-02-76 


Ratoachedula 


00044 

000020 
000187 
000663 
000046 

000077 

0064-3 

OOON/A 

OOON/A 

000536 

OOON/A 

000607 

OOON/A 

000009 

OOON/A 

000542 

OOON/A 

OOON/A 

OOON/A 

OOON/A 

00045 

00046 

00391 

71-760 

71-759 

0284 

00045 

00071 

71-571 

000158 

000505 

i  000001 

000505 


77-275 
77-274 
76-918 


000022 


71-636 


71-422- 


71-305 
71-833 
000002 

000143 

0000028 

71-749 

71-607 


71-747 
71-770 
000001 

71-769 
71-768 
71-722 

71-767 


71-771 
71-618 
71-779 
71-746 


71-776 
71-777 
71-781 
71-774 
71-775 
71-782 
71-773 
71-768 
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Contract  Na 


0128. 
0126. 
0145- 
0232. 


0232. 


0238. 


0272. 

0304. 

0304. 

0304. 

0312. 

0312  „ 

0312..- 

0312. „. 

0312... 

0312... 

0314.... 

0355... 

0355... 


0355. 


03SS. 


0355- 


0391.. 
0381.. 
0381.. 
0381.. 
0381,.. 
0391.. 
0391.. 
0435.. 


0478..... 

0513.... 

0513.-.. 

0513. .„ 

0513.™ 

0513. „ 

0513.™ 

0513... 

0513.-. 

0513. 

0513. 

0513. 

0547. 

0503. 


0583. 


0593. 
0SS3. 


0593. 


0583. 


0583. 
0593. 
0593. 


0593. 
0503. 


0583. 


0S93.. 


0593. 


0503. 


osoa. 


0503. 
0597. 
0724. 
0733. 
0733. 
0733. 
0733. 
0733. 
0733. 
0740. 
0763. 
0786. 
0766. 
0776. 
0776. 
0776- 
0776- 
0776- 
0776- 
0776. 
0776- 
0778. 
0778- 


**-"  — 

0OTW 


Scott,  Mary  Hugh 

Southam  Nan  Bank  of  Houalon.. 

PhMpa  Pot  Co „. 

Mobl  (MOEPSI) 

McM  (MEPNA) 

Mobl  (MEPNA) 

She*  Oil  Co. 


MMyi  Jbn.. .».....„.«..»«»« 

Wtata8y.0l.lnc 

Aimrada  Haae  Corp.„ 
Bayou  naaourcaa.  Inc- 

BaiOICorp 

Onm,  David 

Graoa  Pa(  Corp ..- 

WWFOjICorp 

Panraoil  Co....™.......™. 


AmaradaHaaaCoip- 

BalOICorp 

Craw,  David 

Graoa  Pat  Corp 

WWFOHCorp .. 

BalOICorp- 


BinlW  David  C 

Hanowor  Pat  Corp - 
HNnOICo..... 


Moora  MoConnadc  Engy,  Inc.. 
Whaiaaa  Induatriaa,  Inc........... 

WWF  01  Corp 

Whaiaaa  N  H  01  Co 


Canadlanoay  OFSH  Prod.  Co. 

Curlia,  Jainaa  6 „. 

fwtjf  miBraii.  inc  .«.«»»«•».».».» 

HRy.  R.E 

Joyoa.  J.G 

Joyca  A  HIty,  Inc 

J(Voa  OftG,  Inc.. 


Kbnbailc  OUS  Co.  82-A  LM- 

Moabachar,  Robart 

Poynor,  J.T 

Sulali.DanialJ. 


Tamplaton  Engy,  Inc. 

Goidakm  01  Corp 

Andaraon.  Raymond  C  EST. 
Andaraon.  Thahnan  J  ..._.„ 

Andtaa.  H  Buddy 

Banga^  unaawr  b,  jf  ............ 

CutMi,  J  Bro«m 

EdMfwda,  Palar  R„ 


Contract  data 


NaiMnan  Drothara  Ortg.  Co.. 
naynona,  tiowana  m.  Trai . 

Riddta^  J. !..,». ......„..„ 

8May.MMiaE 

SMnnar  Corp 

Smilh  CacSa  Eat 


SniNh(  PhiMp  A.  Jr.  Trst.. 

SniHh.  W.H ......»..^ 

StodcwdLWA. 


Waiah,8hirtayA.TrBt..... 

AreoOIAQaaCo 

Wainoco,  OftG  Co 

Banaon.  Gaorga  E.  Trat. 

Bawara,  Hany  L 

BMa,  John  D 

Hamn.  RX..  Jr , 

Lowo  Pal  Co 


Pabomark  Raa  Ca  al  al . 
Mualang  ExpL  Ca,  Inc... 
Oao,AI«radP. 


Houalon  01 A  Mnria.  Corp. 

Karr-McGaa  Corp 

Brady.  Richard  T 

Broonar,  Franit  1^  Jr........... 

Cramar  01  Co ...» 


Franlt.. 
EnBalia.Kailh,8. 
&iga8(a^  R.H....«. 
Freai,Adala- 


Giinnaa.  Wallar  N . 
JaMa  01  Co. 


Sharar.  Roland  C.  Jr.. 


Ralaachadula 


10-02-78 

71-751 

10-02-76 

_ 

12-31-66 

000700 

04-27-60 

000115 

04-27-60 

000042 

07-07-60 

000030 

11-17-61 

OOON/A 

10-27-64 

(73-497) 

10-27-64 

73-497 

10-27-64 

81-119 

10-25-65 

000144 

10-25-66 

85-109 

10-25-6S 

(71-833) 

10-25-65 

(71-833) 

10-25-66 

(71-«3) 

10-25-65 

71-833 

03-22-62 

000138 

10-26-48. 

000150 

10-26-68 

(71-633) 

10-28-68 

(71-833) 

10-26:66 

(71-833) 

10-26-66 

73-833 

01-16-70 

71-816 

01-16-70 

71-422 

01-16-70 

(71-633) 

01-18-70 

080-73 

01-16-70 

78-608 

01-16-70 

71-305 

01-16-70 

71-833 

04-23-62 

71-597 

11-03-72 

000(X)3 

06-01-80 

OOON/A 

06-01-60 

OOON/A 

06-01-60 

OOON/A 

06-01-60 

06-01-60 

06-01-80 

06-01-60 

06-01-60 

71-707 

06-01-60 

..>.»■••*•..>*••»*.»...  .M>«.MM 

06-01-60 

06-01-80 

J   , 

06-01-74 

082-39 

09-26-84 

(71-1029) 

09-26-84 

(71-1028) 

09-26-84 

(71-1020) 

09-26-64 

nn  M  nj 

(71-1029) 

08-26-64 

09-26-84 

(71-1029) 

09-26-64 

.»»■*•»•  >•»<  •»■ »««■•«■ 

00-26-64 

(71-1029) 

00-26-64 

09-26-84 

(71-1029) 

00-28-64 

(71-1029) 

09-26-84 

(71-1020) 

00-26-84 

00-26-64 

(71-1020) 

00-26-64 

(71-1020) 

00-26-64 

04-04-75 

000604 

11-30-77 

73-135 

05-0S-64 

OOON/A 

05-02-64 

OOON/A 

06-02-84 

OOON/A 

05-02-64 

OOON/A 

05-02-64 

76-610 

05-02-64 

78-610 

03-26-78 

73-214 

07-27-78 

082-17 

04-02-78 

OOON/A 

01-30-66 

000162 

06-24-78- 

OOON/A 

08-24-78 

OOON/A 

8-24-78 

OOON/A 

08-24-78 

OOON/A 

06-24-78 

OOON/A 

06-24-78 

OOON/A 

06-24-78 

OOON/A 

06-24-78 

OOON/A 

08-24-78 

OOON/A 

06-24-78 

OOON/A 
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Contract  No. 


0776 

0779..... 
0793  _ 
0793__. 
0793  — 
0793  — 
0793  „ 
0793  _.- 
0793™. 


0793- 
0793. 
0615. 
0616. 

09OD« 


0966  •■ 


0966  » 


0966  * 


1023. 
1035. 


1036. 


1073. 
1080. 


1086. 


1066. 
1100. 


1100. 


1206. 


1206. 


T206. 


1294. 
1357. 
13S7. 
1357. 
1357. 
1357; 
1357_ 
1357. 
1357. 
1357. 
1367. 
1357. 
1357. 
1367. 
1357. 
1357. 
1357. 
1357. 
1357. 
1357. 
1357. 
1357. 
1357. 
1357. 
1363. 


1363. 


1363. 


1363. 


1363. 


1363. 


1363. 


1363. 


1363. 


1363. 


1363. 


1363. 
1363. 


1363. 


1363. 


1363. 


1363. 


1363. 


1363. 


1363. 


1363. 


1363. 


1363. 
1363. 


1363. 
1363. 


1363. 


1363. 


StMran.  Arttwr  T „ 

Copahwd.  John  L 

Broomr,  Frank  U  Jr- 
Craimr  Oi  Co 


WkoI,  Joseph  P 

Engrtw,  R.H 

GrimM.  Wattsr  N 

J««iffeOilCo 

Sherrer,  Roland  C  Jr„ 
Steran,  Arthur  T..... 

Siaran,  Barttara  E 

Bouroa  01  Co 

Qoldston  01  C«p 

Kalanbarg.  Sandra  PhHpa.. 

PMKpa.  Fred  Leonard 

Raadng  4  Balea  Pat  Co. — 
Fred 


DenoM)  01  &  Gaa,  Inc — 

CWC  Ency.  Corp 

Shel  Otfahora,  Inc. .......»». 

Dawiw)  01  a  Qaa,  Inc 

HwMnaaCo. 


Naw  England  Engy.,  Inc~ 

Samadan  OM  Coip 

HanooOaQUid 


Siam  Oac  Co 

Dynainic  Expt.,  Inc  ~ 
Paragon  Raa.,  Inc.. 
SVuMaraOaoCorp. 
BanaNy  Corp.. 


,  Clyda  H.  II.. 
QrMlon  Hu 


ABmotftodOo. 


Aodnon  Gailmte  FMnI* 
Andiraon,  Hsnfy  F......»»». 


BrigohBanR. 
Brfggi,Hu^M.. 


Camkat.  Nancy  0....- 
DacnftMK  U.&  01  Co- 


KkiMy,  Novmsn  V»» 
KniMfigtr,  Sim  D..»* 
Mode,  Judtti  A  Trat  * 
NoravtCoip — 1. 
D 


'.  Kay  A  Tiat- 
WMI,Lal^pB.Feazal. 

VfOOOOOCKi  UnOft  u  ..«^ 
WHQMi  Jfsn  A.  TrBt-».» 
Clwnipin. 


Sun  B<pio.  A  Pvod . 


Aflpiw  ChMM  Fadoiy,  Inc  ^ 
APP  Dm«I  Pvt  1961-A 


APPDM«iP«t19B1-B. 
Bm^  PMwt  O&Q  1960^.. 
EnM^y  Pmtnmt  O&Q  1961-1. 
Bwigy  Pmtnm%  O&Q  1961-2.. 
BMW  0fWiui6,  Inc  »..»»».»...» 
Fdnionl  01  Cofp.,**—- 


Login,  WX.  Tfuddng  Co,  me. 
nMcnn,  iHBan  i_,  .jr.. 


1363. 


Naadoo  OSG  Comp  Prog  IM. 
Naadoo  OSO  Compb  Prog.  1^.. 
Naadeo  OaO  Compi  Prog.  ll-7„ 
Naadeo  OftQ  Ccmp.  Prog.  lt-6. 
Naadoo  OSG  Comp,  Prog.  H-Si. 
Naadoo  OSO  Comp.  Prog.  Hl-i.. 
Naadoo  OSO  Comp.  Prog.  111-2.. 
Naadeo  OSG  Comp.  Prog,  ltt-3. 
Naadoo  OSG  Comp.  Prog.  IIM.. 


Naadoo  OAG  Oomp.  Prog,  ill-6.. 
Naadoo  Oao  Comp.  Prog.  l»-6„ 


PMot  oao  P»t 

PakM  oao  Part  1961  1..— . 
Sandalona  oaO  Part  1961-1. 

Shandy  oao  Part  1960 

Shandy  O&G  Part  1961 


Contract  date  Rale  schedule 


06-24-78 

OS-01-78 

11-21-78 

11-21-78 

11-21-78 

11-21-78 

11-21-78 

11-21-78 

11-21-78 

11-21-78 

11-21-78 

01-31-79 

01-03-78 

12-04-79 

12-04-79 

12-04-79 

12-04-79 

06n2S-80 

07-22-80 

06-08-80 

10-07-«0 

10-15-80 

10-30-80 

10-30-80 

12-05-80 

12-05-80 

06-14-81 

06-14-61 

06-1441 

02-2S-82 

5-26-82 

5-28-82 

5-2S-82 

fr-28-82 

5-2S-a2 

.5-28-82 

05-26-82 

5-28-82 

»-2»42 

5-2S-82 

5-28-82 

5-28-82 

5-28-82 

5-^-82 

5-28-82 

5-26-82 

5-28-82 

5^2842 

5-28-82 

05-28-82 

06^28-82 

05-28-82 

06-28-82 

0B-0»-a2 

06-0a-82 

06-0»-62 

06-08-82 

06-08-82 


ConkadNo. 


OOON/A 
78-736 
OOON/A 
OOON/A 
OOON/A 
OOON/A 
OOON/A 
OOON/A 
OOON/A 
OOON/A 
OOON/A 
OOON/A 
OOON/A 
OOON/A 
OOON/A 
OOON/A 
OOON/A 

"OMN/A 
"000082 

dOON/A 


OOON/A 
OOON/A 
OOON/A 
OOON/A 
OOON/A 
OOON/A 


77-818 


(71-19« 
(71-296) 


7»467 


1363 

1363 

1363 

1363 

1363 

1383 

1365 

1365 

1365 

1365 

1365 

1365 

1365 „.... 

1365 _ 

1365 _ 

1366 

1365 

1365 

1365 

1365 

1369 

1377 

1406 

1406 

1406 

1406 

1408 

1406 

1406 

1406 

1406 

1406 : 

14ea. 

1416. 

1486........ 

I486 

1524 


Sellar 


Yankee  Expl.  Inc 

Yankee  Ohk>  O&G  1960-2.. 
Yankee  Ohio  O&G  1980-3. 
Yankee  Otuo  O&G  1981-1 .. 
Yankee  Ohio  P&G  1 961  -2 ., 
Yankee  Ohto  O&Q  1981-3.. 

Brady,  Richard  T 

Bfooner,  Frank  I.,  Jr. 

Brown,  Wattar  F 

Cramar  OI  Co 

Douglass,  Frank 

Engeike,  R.K 

Grimes  Wattar  N 

JaKOa  OI  Co 

JohnaoH  C  Nell.  Jr™.!..!Z! 

Koy,  Btty  C 

Roy.  Fm*.  W 

Lantoar.  aE,  Jr 

Shener,  Roland  C  Jr. 

Thomas,  Belay  Co 

PNB  Pakoiaum  Corp 

Cumberland  Oil  Prod.  Co..  bic... 

Bttn-Angelle  Prod.  Co 

Booth.  Jamaa  Trat 

Burraaa  OSG  Co 

Clamants,  EMgene  J 

Fahmont  O&G  Corp 

Raw.  aL  Jr. 

CNeH,  John  E..  Jr 

O-Neil.  John  E 

SIcola.  Chailas 

Urquhart  HaaUngs,  Inc 

WAggina.  WWarn  W..  >..._ 

CasaPomaroy  ON  Corp 

Conoco,  Inc  _ _.„..___, 

Sonat  &(pl . „.„.. 

UMiaiaaa  Und  &  i(pirCo!!„.!l 


Contract  ddto 


06-06-62 
06-06-82 
06-08-62 
Ofr.08-82 
06-08-82 
06-06-62 
05-07-82 
05-07-82 
06-07-82 
05-07-82 
05-07-82 
05-07-82 
05-07-82 
05-07-82 
05-07-82 
06-07-82 
05-07-82 
05-07-82 
05-07-82 
05-07-82 
06-21-82 
05-01-82 
06-13-82 
06-13-82 
06-13-82 
OB-13-82 
06-13-82 
06-19-82 
0e-1»-82 
06-13-82 
06-13-82 
06-13-82 
08-13-62 
07-29-62 
11-01-77 
11-01-77 
06-11-64 


Ralsschadula 


OOON/A 
OOON/A 
OOON/A 
OOON/A 
OOON/A 
OOON/A 
OOON/A 
OOON/A 


OOON/A 
OOON/A 
OOON/A 
OOON/A 
OOON/A 
OOON/A 
OOON/A 
OOON/A 
OOON/A 
OOON/A 
OOON/A 


OOON/A 
OOON/A 
OOON/A 
OOQN/A 
OOON/A 
OOON/A 
OOQN/A 


OOON/A 
OOON/A 
OOON/A 
OOON/A 
1X10023 
000154 
000154 
OOON/A 


71-698 
76-962 


Con- 
bad 
No. 


Producer 


Contact 
date 


R/S 


76-963 
_„„„. 


Tennessee  Protests  the  ciainis  for  delivery 
allowances  of  the  loMowins: 


76-867 


06-0S42 
06-08-82 
06-06-82 
06-06-82 

06-06-«2 
06-06-82 
0»^)B-82 
06-06-62 
08-0642 
06438-82 
06-08-82 
06-06-«2 
06-06-82 
06-06-82 
06-06-82 
0646-82 
0646-82 
06-0642 
06-0642 
06-06-82 
06-06-82 
06-06-62 
0646-82 


OOON/A 
OOON/A 
OOON/A 
OOON/A 
OOON/A 
OOON/A 
OOON/A 
OOON/A 
OOON/A 
OOON/A 
OOON/A 
OOON/A 
OOON/A 
OOON/A 
OOON/A 
OOON/A 
OOON/A 
OOON/A 
OOON/A 
OOON/A 
OOON/A 
OOON/A 
OOON/A 
OOQN/A 
OOON/A 
OOON/A 
OOON/A 
OOON/A 


0016 
.0052 
0255 
0259 
0263 
0264 
0318 
0654 
0659 
0660 
0667 
0671 
0688 
0699 
0645 
0855 
0871 
0918 
0026 
0929 
0953 
0977 
1016 
1032 
1043 
1064 
1254 
1465 
1527 


Cheworon..-^...,, 
F.  WHiiam  Carr.. 

Shell 

Sun 


CWaa  Sarvtoa. 
Oonooo. 

Teaoo.. 


Cities  Servica 1 0642-78 

Arco 06-17-76 

Conoco 06-17-76 

Arco 06-10-76 

Conoco 09-16-76 

CWes  Service 04-01-77 

Conoco 06-24-77 

0442-79 
04-26-79 
06-01-79 
0641-79 
0641-79 
07-05-79 
1147-79 
1147-79 
06-03-80 
07-21-80 
07-31-80 
Arco 09-30-80 


Chevron ...-..-..»-...., 

Santa  Fa. 

Phillips 

Jeems  Bayou „. 

CNQ :.. 

Oanison  Mines  ii.S. 

Conoco .„.„ 

Canadian  Oxy 

Arco _. 


Nathan  McRaa 
Tanneco 

Mobil...„. 


02-17-83 
06-17-64 
0»41-80 
04-30-82 
08-27-82 
OS-11-83 
094141 


014141 
124642 
05-2244 


0000211 

N/A 

000009 

000133 

000187 

000201 

000373 

000436 

000706 

000430 

060707 

000431 

000448 

000440 

N/A 

000109 

N/A 

N/A 

N/A 

N/A 

000049 

080-49 

000487 

oooooe 

000755 
N/A 

000001 
N/A 
N/A 


On  October  21, 1967.  Tennessee  suppieniefliad  its 
list  of  oonlracts  in  which  it  Oaputm  the  setter 
claims  aafollDwa: 

0016     Broken  Hi*  Proprietry..]  02-17-83         N/A 
0016     Chevron :...Jo2-17-83  211 


Con- 
tract 
Ha. 


0016 

0016 
00S2 
0052 
0052 
0052 
0052 
0052 
0052 
P255 
0259 
0263 
0264 
0265 
0318 
0654 
0655 
0659 
0660 
0667 
0671 
0688 
0699 
0845 
0855 
0871 
0871 
0871 

0871 
0871 
0871 
0871 
0871 
0871 
0871 
0671 


Pietalaum  Oorp.  of 
OahL 

PfiOf  "p^    

&ai 


E.B.  Can  Tnjat... 

F.W.  Carr 

F.W.  C«r,> 

F.a  Car  TiuaL- 
J.  Chrysler' 
HC.  Qroan  Tmsta. 
Shaa.. 

SUM- 


Contract 
data 


02-1743 


F.O.  Bergstain..  

Brock  E)ipkmk)n 

Brock  Expl.  1979-1 

Ud. 
Chaparral  En(y  Devi 

Cftevron 

G.W.  Gowan._ 

Harbor  Oit„ 

Kennedy  &  Mlchefl.... 

laradoExptor 

Newman  Operating.... 
D.M.  Olsen  Tnist 


02-17-63 
08-17-84 
fl»-17-e4 
06-17-64 
08-17-64 
06-17-64 
06-17-84 
08-17-64 
0641-80 
04-30-82 
06-27-82 
08-11-63 
09-24-63 
084141 
0642-76 
0647-76 
06-17-76 
06-17-76 
08-10-75 
09-18-76 
0441-77 
06-24-77 
04-02-79 
04-26-79 
0641-79 
0641-79 
0641-79 

0641-79 
0641-79 
06-01-79 
0641-79 
06-01-79 
06-01-79 
0641-79 
0641-79 


R/S 


N/A 

N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
9 
133 
167 

ao^ 

235 
373 
436 
220 
706 
430 
707 
431 
448 
440 
N/A 
109 
N/A 
N/A 
N/A 

N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 


Con- 
tract 
Na 


0671 

0871 

0871 
0671 
0671 
0671 
0671 
0918 
0926 
0929 
0953 
0967 
0967 
0977 
1016 
1017 
1032 
1043 
1064 
1254 
1465 
1484 
1527 


nmnf  rnw-nuQQm 

78-1. 
Rainy  River-Nugget 

'78-2. 
AJ.  Schottenstein.... 

M.W.  Strong 

Texa  OrMng 

LA-WMama 

aLWooilay,Jr. 

Santa  Fa.. 


Aroo 

Aroo 

Nathan  McRaa 

Tanneco 

Conoco 


Contact 


0641-79 

0641-79 

06-01-79 
06-01-79 
0641-79 
0641-79 
0641-79 
0641^79 
08-31-79 
07-05-79 
1147-79 
12-16-79 
12-16-79 
1147-79 
06-03-60 
06-03-00 
07-21-80 
0741-80 
06-30-80 
014141 
12-06-82 
09-06-83 
OS-22-84 


R/S 


N/A 

N/A 

N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
49 
N/A 
N/A 
060-49 
467 
446 

8 
756 
N/A 

1 
N/A 
490 
N/A 


Texas  Eastern  Transmisahn 
Corporation  [Texas  Eastern) 

Texas  Eastern  sabmitted  the  following 
list  of  flrst  sellers  with  contractual 
authority  to  coUect  NGPA  section  110 
production-related  costs: 
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Conkact 
manfaar 


2999h 


2958..- 


Fnt) 


Adobe  Oia 

Gas 
Corporation. 


6264.. 

6069  •. 
3205— 

5409,. 


Contract 


02-13-80 


01-28-74 


09-01-76 
12-12-79 
07-07-80 
08-05-81 
04-01-82 
04-08-82 
10-17-80 


08-01-76 


05-01-89 
08-17-71 
10-27-75 
01-17-78 
01-17-78 
01-17-78 
01-17-78 
04-24-78 
08-17-79 
08-17-79 
08-28-79 
11-08-79 
01-18-80 
03-05-80 
04-17-80 
04-17-80 
02-12-57 
01-01-75 
08-01-80 
11-08-80 
0&-11-8t 
04-01-81 
11-01-81 
11-02-81 
08-02-81 
04-01-82 
10-18-79 


10-18-79 
11-28-79 
01-08-80 
12-09-81 
12-20-82 
02-01-82 


02-28-78 


07-01-81 
04-07-«7 
03-02-77 
03-20-78 
01-10-80 
01-07-79 
03-25-52 
08-10-76 


189 


166 
186 
188 
191 
193 
194 


ISO 


541 

8 

720 

768 

766 

764 

763 

638 


203 

87 


720 
ISO 


01-01-77 
01-17-79 

do..-.    

»..  jIo «.... 

04-03-79 

.    Ak>     ..      .. 

08-11-79 

.*....<jO  ..>-...^  _.....) 

10-18-79 

do 

10-01-81 

— do 

OS-13-82 

aj.GiertMrt. 

06-01-79 

inc. 

Banatty 

06-28-82 

-...do. 

11-15-82 

Bannat.k«s 

07-06-77 

Ectata. 

12-04-79 

54* 


4S9 
606 

788 
554 

380 

358 

34 

160 

161 

38 

385 
244 

789 


Comract 

Fntsalar 

Contract 

Rata 

number 

data 

adwdula 

5410 

-...do 

12-04-79 

5411 

— do 

12-04-79 

QOO6  •»<*.>*.< 

.    .do.. — 

10-01-82 

5339 

B«iy.  PNIp  B.. 

01-06-77 

0040.... 

BHP 
Pvtrotoufn 

04-15-47 

2 

* 

Ca.lna 

2602 

do. 

09-01-73 
08-01-80 

1 

5796 

...-A 

122 

2912 

Broi*ig* 
WaiGh*  Inc. 

08-20-75 

5541 

do 

11-25-80 

1128 

8urt(  Royalty 

02-04-69 

2916 

(MM 
Patroiaum 
Coip.. 

09^)1-75 

81 

5398 

Cwr,  F. 

06-06-78 

8102 

Cartar 

12-15-81 

Co. 

2925 — 

Gasa- 
Pomaroy 
OICoip. 

09.01-76 

8 

4329 

......do 

03-20-78 

11 

2883 

Ce)a 

Corporsfioct 

04-07-75 

0619 

Chwipin 

08-15-53 

2 

• 

PMutauiii 
Ca 

0848— «-. 

.   .do 

09-14-68 

27 

7107 

—do.- -... 

06-01-83 

2 

1802 

Chavron 
aSAlnc. 

06-08-67 

42 

2064 

...... do.- 

02-1%-69 
11-2S-70 

47 

2183 . 

......do 

64 

2228 

..-.do 

06-19-71 

488(425) 

2482 

— do . 

07-01-72 

54 

3238 

..-A)_     

06-03-77 

58 

5340 

do 

06-16-77 

215  (42) 

5309 

do 

10-04-79 

264(108) 

5676 

-  Jto.: „-... 

01-14-79 

215  (42) 

5831 

..-..do 

06-19-81 

664(623) 

6182 

.    4d 

03-19-82 

4334 

Production 
Ga 

03-21-79 

8(484) 

0461 

QteaSM-ON 
aOaaGorp. 

04-27-63 

366 

1909 

— do 

09-01-87 

220 

2070 

do 

08-18-89 

314 

2140 

..-.do 

08-27-70 

330 

4071 

..-Jo 

09-25-78 

373 

4493 

do 

06-07-79 

661 

4582 

do.-    

06-25-79 

689 

4777 

.do 

12-18-79 

683 

5419 

4to„ 

08-23-80 
09-19-80 

696 

5475 

.-.A) 

5570 

».....do .«.«....»... 

01-08-81 

731 

5683 

-.4*0 ..... 

07-01-81 

377 

5719 

ito    

05-03-81 

368 

6332 

— do — 

08-08-8e 

502 

6663 

.  .Jo 

09-08-M 

370 

6352 , 

Oomco 

07-15-82 

6454 „.. 

CNG 

Producing 
Gompany. 

09-27-82 

80 

6495 

Cctrada 

09-15-82 

QaaCorp. 

3105 

03-02-77 

483 

4862. 

4*> 

08-07-79 

481 

5341 

-.Jo 

01-01-77 

139 

5617 

.   .do 

11-08-80 

473 

68e8„...__ 

— do 

10-01-81 

483 

6426..-.- 

Jo.- - 

09-09-82 

139 

0848.- 

Coi.Edi«inL 
CBanya 

08-14-50 

Contract 
number 


6654... 

6345... 

8192... 
6428... 


5452- 
5040.. 


6009- 
5383- 


5471- 
4719.. 


6501- 
8619- 

soDD.. 

6342- 


6487- 
6108- 


1805.. 


1886. 


2063, 

5511- 
6391- 


0481. 


1823 

1880 

2220. 

2335 

4680 

6621 

6749- 

2786.. 

3294- 
4524.. 

29M. 

432*.. 
0730. 


0744- 
5242- 
5673- 
5837- 
3325.. 


F  H  W  S^M^n 


Grown 

ZaDerbach 

Cotp. 
DJ.F. 

Petroleum 

Corp. 
OeNovoOta 

Qaa.lnc. 
Diamond 

Shamrock 

Exploration 

Company. 

Jo 

Dirka 

Petroleum 

Corp. 
OOC-NCC 

Svs. 

Company. 
Oouglaa 
*  Patrdaum, 

Inc. 

— do 

Oyr«amic 

Production, 

Inc. 
Eastern 

Stalea 

cxpioraDon 

Co. 
EdwinM. 

Jones  01 

Co. 
EH  AquHaine 

Petroleum. 
Energy 

Develop- 

ment  Corp. 

..-.Jo. — 

Energy 

Production, 

Inoorp. 
Energy 

MOSwnwS 

Group,  Inc. 
Eneerch 

cXpl0ftHI0n> 

Inc. 

— do 

— :;dO 


Contract 


Entaipiiw 

Energy 

Corp. 
Enon 

Compeny, 

U.SA 

do 

..-'.do 

— do . 

..-.do 

— do..'_ — 


Jo — 

..-.Jo...-..- 

EAStV 

Corporation. 

--do.-. 

Faaoiafia 

Goipofation. 

.-..do 

xlo 

FhwOia 

<~8i  I    III      il 

UlOTMCW 

Ca 

— do -.- 

—..do ;-. 

..-.do 

._..jo „ 

FMey 
Compeny. 


08-01-82 

06-01-82 

03-16-82 
08-20-82 


08-15-80 
08-15-81 


09-15-81 
06-25-79 


06-12-80 
10-26-79 


11-15-82 

12-05-80 

02-13-76 
0»-01-82 


09-30-82 
12-31-81 


02-25-06 


07-1*.<7 


06-01-88 
10-27-74 
1(M)1-80 
08-10-82 


04-27-63 


0S-OSp«8 
07-12-67 
04-28-71 
02-17-72 
10-01-79 
11-10-80 
08-01-61 
,08-1S-74 

12-01-77 
06-M-79 

08-01-76 
03-16-79 
12-01-55 


11-28-55 
02-06-83 
81-19-81 
07-21-61 
07-20-77 


Rate 
schedule 


OoMracl 


74 


2788. 

6394. 
5929. 


6184- 
6397.. 
6256. 


Fklt 


Florida 

ExplorMnn 

Ca 
— do 


5619. 


5451- 


2430.. 


4153- 
5999- 

5962.. 

5578.. 

6420.. 

4812- 


FMP 
Opecamg 
Caa 
Umitad 


do_ 

Jo.. 


Petroleum, 

mc. 
Frost  NaUonri 

BankD/B/ 

APeelOl 

Ga 
Geodynamics 

OR&Gas 

mc 
George  R. 


Coniiact 


08-15-74 


08-11-62 
08-17-81 


03-15-82 
06-24-82 
02-15-82 


12-05-80 


6353- 
6243- 
6337- 
1775- 


84 


90 
87 


19 


401 
433 
490 
506 

15 
10 
12 
34(SPC) 


23 

33 
33 


7 

40 
63 
88 


2019- 
3240- 
6731- 


6176- 
3258- 

4877.. 

5497.. 
6584- 
5574- 

5993.. 
4289.. 


.....Jo 

GotdstonOH 

Corporafcn. 
Grigsby,  Jack 

W. 
Quenney 

Petroleum 

Ooip. 

Haj 

Exptorailon 

Co..  Inc. 
,.|  Hanson 

Minerals 

Company. 

.....Jo - 

— do..-:. 

Jo 

Hassle  Hunt 

Ei«)k)calk)n 

Ca 

—..do 

— do 

Hawk 

Petroleum, 

hK. 

L,Jr. 


6383., 
2958.. 

3121- 
2804.. 


5962- 
2804- 

2804- 
2804- 


5361. 


33 


21  (a» 


19(3) 
14  (13) 


08-26-80 
07-19-72    6(6) 


10-20-78 
10-01-81 


H69OUr06S, 

Inc. 
HMardORA 
Gas,  Ina 

.....do 


M.. 

.do 

Houston  Oi& 

Minerala 

Corp. 

do __. 

HuntOa 

Company. 

do 

Hunt 

Petroleum 

Corp. 

-...do — .- 

Hunt  lamer 

Tnjal  Estate. 
Hunt,  Nelson 

Bunker 

Trust  Estate. 
Hurrt,  WiRiam 

Hertiert 

Tnisi  Estate. 
— do — 


04-01-81 
01-09-81 

08-15-82 

01-07-79 


08-18-78 
04-01-82 
07-14-82 
09-15-65 


01-08-08 
09-20-77 
03-28.81 


03-18-81 
11-21-77 

03-31-80 

09-26-80 
11-01-62 
01-18-81 

07-18-80 
03-01-79 


07-29-82 
02-26-78 

01-24-77 
10-14-74 


04-01-81 
10-14-74 

10-14-74 


10-14-74 


CMIracI 


4614. 

6322- 

1870. 

5962- 

4594. 
1871- 

2919- 
4886.. 
5820.. 
6159- 
6327.. 
5472.. 

8456- 


Firalaeller 


HNQOi 

Oampany. 
tncaOl 

Corporattoa 

JJM.Haber 
Oorporatioa 


2866.. 


3201- 
3202- 
4674- 

SM2.. 
3941.. 


39 


37 

4 
28 


19 


O'Brien,  Inc. 
Kantek,  Irv— .. 
Keir-MoQee 

Oorpocation. 

—Jo 

—..do 

Jo . 

Jo 

40 


MMinoswdfth 

&H.  Estate. 
Koch 

kskiebiea. 

Inc. 
UPan«aO« 

a  Gas  Inc. 
IIOXY 

Holdings, 

mc 

—Jo 

—Jo... 


Jo- 


Conaact 
date 


2143- 


31M.. 
3529.. 
3964- 
4521- 
5840- 
8018.. 
8014.. 


20 
26 

32 
13(1) 


(36) 
8 


10 


8386.. 

1801- 


6362. 
4561. 

5498. 

3613., 

2693.. 


2868- 
3104- 
3191- 

4082- 
4256- 
4854.. 
5358- 
5680- 
6193- 
6415- 
0040- 
6026- 


6398.. 
6457.. 

6538- 


12-01-78  I  2 


LoMvJohnN. 
(jogoea 

Ptftaraon, 

kK. 


Landa 

Ei^lowitlon 
Company. 

— -^^P    -r        -        ■ 


.^» 


-^O.. 


»*QO>i 


..do. 


.Jo.. 


-^0« 


06-20-79 

08-01-62 

04-07-67 

84-01-81 

07-05-79 
04-04-67 

09-01-75 
02-01-80 
08-ia-8t 
02-17-82 
06-30-82 
00-16-80 

09-28-82 

12-08-81 
04-18-75 

07-1»-77 
08.02-77 
09-29-79 
12-01-80 
01-24-78 
00-16-77 

07-81-70 


01-28-74 
04-12-77 
06-21-76 
08-00-78 
05-«>-78 
07-21-81 
10-16-81 
10-15-81 
05-24-^ 
08-24-82 
11-01-65 


08-01-62 
06-01-79 

10-14-80 

06-01-78 

01-26-74 

04-21-75 
08-01-76 
06-21-77 
07-18-78 
08-8»-78 
01-17-79 
03-25-80 
08-17-78 
07-02-81 
02-23-82 
02-25-81 
04-15-48 
11-17-82 


07-01-82 
07-18-82 

10-01-82 


Rale 
schedule 


77 


93 

133 

172 

157 

97 

186 


21 


Oonbact 


2Kn. 


6466- 


4524.. 


6267- 
5385- 
8491- 


FM 


Operding 

Limitad 

P«tiiaiSt<p. 


2055- 

2336- 
0040- 


J 

10 
13 

(8) 


16 
20 
28 

35 
39 


40 
41 


1896- 
2069- 
2148- 
2843- 
2846.. 
2848- 
3147- 
4005- 
4571- 
0848- 


2642- 
5532.. 
6268- 


Opeming 

Limited 

Paitnerahip. 
Mitchell 

Energy 

Corp. 
—.do.- - 

— do.- 

.*  ■  *  — 

MUUS 

Exporatnn 

a 

Producing 

North 

'America. 
MobN  01 

C^orporalon. 

.—JO 

VaoMa  OH 

Exptoratkx) 

a 

'  Produdrig 
Southeast 
mc. 

— do 

Jo 

..-..do 

do 

-.Jo 

Jo 

Jo _ 

..-.do - 

Jo- 


Texas  a 


128 

132 
138 

143 
156 
166 
185 
173 
142 
177 
178 


4339.. 
5277- 
0040- 

4500- 

6248- 
5263- 


3105.. 

6966.. 
5626- 


5681- 
6227.. 

5415- 

6394- 
5460- 

5921- 


1725 

6392 

5372 
5600 

2589 


Mexioo  tnc 

do 

do - 


McComiack 
Energy,  mc 


Robert 

— do 

.....do — 

Murphy  Oil 

USA,  tnc 

— do 

— do -..„ 

MPS 

Production 

Go. 
hiewmont  Oil 

Co. 

— do — .. 

NtoktoeOia 

GasCa 

—do 

do..... 


Pumper 

NT  Coip 

OutHnaOn 

Corp. 

P6troloufn 

Ca 
Oxy 

Petroleum, 

mc. 
OKCUmtted 

Partnership. 
Pelto  01  Co ..- 

.—do 

PenfBoH  Co— 


03-01-78 


08-17-82 


05-24-79 


05-15-88 
04-28-79 
10-14-82 


02-26-88 

02-18-72 
04-15-48 


06-07-67 
06-06-89 
08-17-70 
02-25-75 
02-25-75 
02-25-75 
05-17-77 
08-«1-78 
06-29-79 
09-14-66 


08-01-73 
08-08-79 
12-21-81 


10-13-78 

10-05-73 
12-16-80 
04-1S-48 

04-30-79 
03-11-82 
11-11-66 


03-02-77 

10-01-81 
05-01-80 

03-21-81 
04-14-82 
03-04-80 

08-11-62 
08-01-80 

08-13-81 


11-20-64 


07-15-82 

03-05-79 
02-02-81 
07-01-73 


(78} 


(15g 


35 
10 
124 


454 


486 
10(82) 


39(407) 
48(458) 
51  (467) 
73(527) 
74(524) 
72(528) 
77(543) 
86(536) 
42(418) 
96(387) 


102  (414) 
8(19) 


13 
14 


526 


97  (251) 
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Contract 

number 

Piral  saner 

Contract 
data 

Rata 
sdwdule 

5407 

.     do 

11-28-79 

68P02t 

5560 

— do 

12-10-80 

123 

(300) 

5616 

.do 

01-30-81 

4675 

Pefrojetlnc    - 

09-26-79 

.      1 

5672 

do - 

01-01-81 

5396 

PNKpeOIICo- 

06-14-79 

3(1 

8) 

2700 

PMNptt 
Potroloufn 
Ca 

01-28-74 

762 

(104) 

3088 _. 

do..h~ 

01-25-77 

766 

(108) 

4060..    „... 

— do 

09-18-78 

766 

(110) 

4090 . 

— do — 

09-12-78 

769 

(111) 

5547 

— do 

12-16-80 

37( 

5733 

— do - 

06-14-81 

5734 

— do 

0&-14-81 

778 

(120) 

5853.. 

. do 

05-14-81 

77S 

(121) 

6272. ._ 

— do 

06-28-82 

697 

(90) 

6281.-      . 

.-...do _.... 

03-01-82 

6664 

do 

10-O1-82 
07-28-82 

71 

6395 

Plonoer 

Con>- 

6560 — 

Pressure 
Transport 

04-15-82 

4561 

Pride 
Exploration. 
Inc 

06-01-79 

• 

6336 

Pnjel  01  Co..-. 

05-15-82 

5945..._ 

R.  Lacy  Inc. — 

08-31-81 

5385 -.. 

Rauch, 
Gerald. 

04-28-79 

5928 

ReaOiA 
Gai,liK. 

08-17-81 

4828 

RiddtoOICo.- 

02-12-80 

3063 

RoaaaOiann 

06-01-76 

PMTOtoufn 

mc. 

5687 

Sabine  Corp— 

03-23-81 

6203 

do 

12-15-81 

4944 

SamadanOt 
Corp. 

06-17-80 

41 

4615 - 

Sevarg 
Company. 

mc 

08-15-79 

4642 

— .do.ji. — 

08-29-79 

5621 „.- 

— do. ... 

02-11-81 

1996 

StMi 

Inc. 

06-27-66 

^0 

(369) 

2099 

do — 

10-06-88 

21 

(379) 

1443 

SttelWeatem 
EAPInc. 

07-01-81 

68 

(257) 

5335 

—jte 

01-01-77 

1» 

1(400) 

5921 

do-. — 

08-13-81 

1( 

10) 

5961 

Sidara 

PhJNpeOH 
Co. 

08-01-81 

4223 -.„ 

T*i..iH.     UA««a< 

anvm,  nany 

L. 
SoNo 

12-18-78 

5647. 

03-02-81 

Petroleum 

Ca 

4995 

Strata  Corp 

07-31-80 

6277 

do 

06-14-82 

6562..-.    - 

--*\-.-» 

09-01-82 

0040 

Sun 
Exploration 
a  Prod.  Co. 

04-15-48 

3& 

1628 

..»..do ...»..».»». 

09-24-64 

47 

* 

1635 

— do -.. 

06-25-63 

ia 

Z 

1636 

do.; 

06-25-63 

161 

1690 

— do....- 

03-30-84 

4214 

2958 

. do-.-.r. 

02-26-76 

328 

3224 

— do 

08-03-77 

206 

3952..     .„ 

.-...do 

10-17-77 

91 

4198 

do.- 

05-08-78 

583 

4695 

do 

10-03-79 

61 

7 

4742 

do 

04-24-79 

?S 

4869 

..-.do 

04-21-80 

4959 

do....- 

07-02-80 

5239- 

— do..-.    -._ 

07-25-62 

4^ 

5 

5341 

— do 

01-01-77 

. 

Contract 

number 

First  seler 

Contract 
'    data 

Rate 

schedule 

5384  — 

.-...do 

02-07-79 

282 

5731 

8027 

do 

03-29-81 
10-09-81 

28 

.do. — -. — 

747 

6249 

— do 

04-15-82 

330 

6455.    -. 

— do 

09-27-82 

753 

8258 

Sutton.  HE 

04-01-82 

, 

5818 

TennecoOil 
Co. 

03-31-81 

101 

5819 

...-.do-     .   . 

03-31-81 

113 

6385 

6523 

do 

08-15-82 
07-16-82 

439 

.do 

112 

0875 

Texaoo  Inc , 

12-21-56 

160 

2396 

— do 

06-22-72 

479 

3241 

...-40 -.-.-... 

10-17-77 

170 

5403 

-..do 

01-05-79 

97 

5417 

— do.. 

05-12-80 

416 

5546 

do 

11-18-80 

272 

5946 

.-...do — 

08-01-81 

6317 

-.-A» 

04-15-82 

8357 

do 

06-15-82 

6390 

1910 

.do 

06-09-82 
09-01-67 

ToKaoo 

362(362) 

ProAicjr^ 

ma 

2071 

do-     . 

06-16-69 

372(372) 

2100.-     ' 

do — -^ 

09-08-69 

2150.-    -. 

do 

08-28-70 

374  (374) 

2975 

-   Ik)..     — 

11-19-75 

490(490) 

3106 

do 

Oa-02-77 

539(539) 

4318- 

do 

11-01-78 

228(228) 

5386 

jte 

06-29-79 

7(7) 

5414 

.—A).-.-.  •.- 

03-25-80 

284(284) 

5504 

-™.do 

10-16-89 

51  (51) 

5646 

-- A> 

03-02-81 

5670 

—.do 

03-24-81 

5719 

— .A> -  -.. 

05-03-81 

5723      -... 

.-Jto..    — -.. 

04-30-81 

272(272) 

5724 

— do —    - 

04-30-81 

490(490) 

5736 .- 

jJO  

10-28-80 

461  (461) 

5745....r_„ 

—.do.-. 

05-20-81 

451  (451) 

5838 

..-.-do-.-.— .-. 

07-17-81 

520(920) 

5848 

do 

07-17-81 

8«e6..*. 

do... — 

10-01-81 

540(540) 

8014...-...- 

.-..A).- 

1(^15-81 

8260..- 

...do.™. -.. 

05-18-82 

629(529) 

6333.- 

-..do 

07-02-82 

532(532) 

6403 

..._A> 

08-06-82 

534(534) 

3254 

-  .do 

Q7-15-77 

550(274) 

2610 

Taraa 
Eastern  ' 
EpIoraaon 
Ca 

06-24-73 

8 

2611 

2612 „.. 

do 

08-24-73 
08-24-73 

9 

..-.do 

6 

2613.....-, 

.    .do. 

08-24-73 

7 

2867--. 

.-..A>-.. 

64-22-75 

12 

3144 

-..do      .. — 

06-31-77 

13 

3161 

do- - — 

08-15-77 

15 

3183 

.—.do 

07-12-77 

18 

3184 

— do — 

07-13-77 

17 

3198 

do 

08-08-77 

16 

3963 

jk> 

08-10-78 

19 

4263 

~..JlO -. 

01-31-79. 

20 

4612 

-..dp 

08-06-79 

22 

5514 

.»..4l0....- — .... 

10-30-80 

23 

5772 

—do 

06-01-81 

28 

\""-: 

Taxaa 
InlwDation- 
al 

Ptiroloum 
Ca 

12-18-80 

/*"■■- 

TexIwiOl 
Co..  inc. 

08-01-81 

(  6564 

.......do- — ...... 

10-01-82 

/  6202 

Turlw.  Kehle 

02-10-82 

a 

Associates. 

2100 

TXO 
Production 

09-08-69 

Corp. 

3508 

...-.do. — -..-. 

05-06-78 

3982 

do 

08-14-78 

Contract 

First  soNsr 

Contract 
data 

Rata 
schedule 

4269 

.— do_      -.- 

11-01-78 

4892 

—4*0 

04-22-80 

5347 

—do -.— 

07-25-78 

5365.-. 

.    .do-. 

02-01-79 

636815 

.— JdO..: 

02-16-79 
08-01-81 

5885.- - 

.do ™ 

5872 : 

.-...do - 

08-01-81 

8347 

do... 

04-15-82 

6393 ; 

TXO 
Operating 
Co. 

07-29-82 

35(63) 

^9a7 

Union  Expl 
Plnrs..Ud. 

08-24-67 

903 

2007 -; 

-.-.do 

1()M)7-68 

904 

2008 . 

......do-. — ..-.- 

10-07-68 

201 

2829. . 

xlo  ......»'»*.■....■ 

01-06-76 

220 

2830.- 

.    .do 

01-06-75 

218 

2831 

., — do- — -..- 

01-06-75 

221 

2832 -. 

do 

01-08-75 

219 

3133— 

..-do 

05-00-77 

242 

3134 _. 

.....A> -....-. 

05-09-77 

235 

3968 

do 

08-14-8 

247 

4591 

...-.do H 

07-13-79 

252 

5537 

...do 

12-01-80 
03-23-81 

265 

5680 

do.... 

268 

4093 

Union  Texas 

09-05-78 

148 

Petroleum 

.       . 

• 

Corp. 

• 

5392 — 

do 

07-31-79 
07-31-79 

14 

5393 _ 

4te 

16 

5395 

07-31-79 
06-16-82 

20 

6384 

— do 

153* 

6544 

..-..do... 

11-16-82 

4775 

W.C. 

12-07-79 

Mceride- 

SlurianOi 

Ca 

5752 

Warrior 
Manage- 
meiMCo. 

05-21-81 

6251 

WoUordCJ 

12-01-81 

6268 

.do -.- 

064)1-82 

* 

Texas  Eastern  sutxriils  that  the  following  first  seller  la 
without  tiontractuiri  authority  to  ooHect  productiorv 
related  costs: 


Marathon  Oil 
Company. 


12-21-83     180 


Texas  6as  Transmission  Corporation 
(Texas  Gas) 


Producer 


Texas  Gas  submMad  the  following  Hst  of  first  sellers 
•with  contract  authority  to  coNact  delivery 
aUowanoea: 


020 
023 
035 

035 

040 

040 

043 

058 

062 

063 

084 

065 

066 

069' 

071 

074 

079 

082 

090 

105 

117 


Amerada  Hess  Corp. 
.-.■.do..-......--.-—.. 

Anwfion  Potrofintt 

Co. 
C.N.<a.  Producing. — 

SoOhIo 

Amerada  Heaa  Corp. 

QuNOilCo 

Amoco  — — , 

...-.do 

!."'-doZZZ!ZZ 

.do ».-....*.- 

do 

ARCO 

AROO 

ARCO 

AROO 

ChevroaUSA 

Union  01  of  CA 

The  Superior  Oil  Co- 
Gulf  Oil  Co 


9 
64 



n 

14 

13 

3S«» 

826 

779 

78 

flOO 



815 
R16 



257 

222 

55 

1V> 

^ „.. 

14 

35 

281 

35? 



K 
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Te)|as  Gas  Transmission  Corporation 
(Texas  Gas)— Continued 


Cpft. 
tract 
No. 

Rate 
sched- 
ule 

Contract 
date 

120 

Marsh  Engineering 

Ina 
Chevron  O.SA 

SP 

5 
SP 
24 

6 

SP 

41 

537 

40 
24 

SP 
537 

SP 
136 
662 

224 

SP 
174 

84 
233 
411 
426 

68 
538 

23 
536 
418 

SP 

35 
338 

SP 

20 

4 

SP 

560 

7 
3 

7 

10 
56 

25 

04-26-83 

122 

Partners  Oil  Co 

06-12-81 

126 

Chevron  USA 

126 
128 
131 
132 

132 

Chevron  U.S.A 

Partrters  Oil  Coi._. 

Chevron  U.S.A 

Sun  Explor.  a  Prod. 

Ca 
Chevron  U.S.A 

.— — .- 

132 
132 

ExdtangeOaaGas-. 
Pe«o  OH  Co 

06-01-67 

132 

138 
138 

Sun  Explor.  a  Prod. 

Co. 
Braun,BelcoaCox... 
Superior  Oil  Co 

03-13-66 

138 
144 

Amoco  Production 

Co.. 
Conoco,  Ina 

145 
154 

A.a  Glassell.  Jr 

Corxxx).  Inc 

02-28-77 

155 

Gulf  OH 

156 
158 
159 
164 

do 

do 

.....do 

Chevron  USA 

= 

171 

Sun  Exploration 

171 
171 

Exchange  Oil  a  Gas... 
Sun  Exploration 



173 
184 

Cities  Senice 

Partners  OH  Co 

09-13-76 

185 

Exchange  Oil  a  Gas. - 
Gulf  Oil 

188 

189 

Ptvtners  Oil  Co 

07-14-78 

208 
211 

Gulf  Oil  Explor.  a 

Prod. 
HasaieHunt 

05-13-80 

217 
233 

Dynamic  Exploration... 

C.N.Q.  Producing 

Norwegian  OH  Corp ... . 
ARCO  Oil  a  Gas  Co.. 

C.N.G.  Producing 

Exchange  Oil  a  Gas... 
Noilh  Central  Oil 

Corp. 
C.N.G.  Producing  Co.. 
do : 

11-05-81 

235 
235 
235 
235 
?35 

237 
242 

09-28-65 

246 

Chevron  USA 

Houston  O&G/ 
Tenneoo. 

Exxon 

do 

254 

09-01-77 

259 

143 

127 

74 

86 

84 
SP 
594 
693 
523 
536 
540 
SP 
343 

355 
35 

261 

264 

Kerr-Mc(3ee 

328 
329 

American  Petrofina 
Co. 

do 



329 

Partners  Oil  Co: 

09-15-77 

342 

Gulf 

364 

Phillips  Petroleum  Co . 
Amoco _...-. 

366 

368 

...-jJo-.. 

do 

369 

364 

Pelto  Oil  Co 

03-30-81 

387 
386 

Texaco  (formerly 

483). 
PhiHips  Petroleum  Co . 
UnionOilCo.o(CA..„ 
Samedan  Oil  Corp 

403 

r 

406 

06-26-79 

410 

Shell 

xJo 

153 

411 

10-08-79 

414 

Carofine  Hurrt 

SchoeUkopf. 
ARCO  Oil  a  Gas  Co... 
Getty  Oil  Co./Texaro . 
Texaco  Producing 

Inc 

5 

438 
370 
115 

416 
419 

421 

Texas  Gas  Transmission  Corporation 
(Te)(A8  Gas)— Corrtinued 

Con- 
tract 
No. 

Producer 

Rate 
sched- 
ule 

Contract 
data 

423 
424 
425 
431 
439 
439 
446 
447 
448 
449 
4.W 
453 
454 
4,'>5 
457 
459 

.  461    - 
462 
463 
464 
465 
467 
468 
469 
472 
475 
478 
477 
478 
479 
480 
481 
482 
484 
486 
486 
487 
495 
498 
501 
502 
508 
510 
521 
522 
524 
525 
526 
527 
528 
531 

fan 

537 
538 
542 
543 
544 
549 
567 
575 
.W? 

586 
567 

588 
601 
603 
608 
611 
619 
622 
.  659 
664 
670 

T.G.EC 

63 

T.G£.C 

62 
66 
SP 
SP 

"~58 

588 

58 

55 

582 

583 

54 

T.G.e.C 

McMoran/FMP 

Phillips  Petroleum  Co. 

T.G.EC 

Texaoo  Inc 

T.G.E.C , 

TG.E.C 

Texaco  Inc. — 

do 

T.G.E.C 

T.G.E.C ; 

T.G.E.C 

Sun  Exploration  a 

Rosewond 
T.G.E.C 

07-01-60 
09-22-«1 
09-22-81 

53 

48 

730 

42 
41 
43 
44 
45 
46 
47 
69 
519 
434 



T.G.E.C 

T.G.E.C 

T.G.E.C _. 

T.G.E.C 

T.G£.C 

T.G.E.C 

Superior -. 

Texaco  Inc 

Sun  FxploratJon 

Texaco  Inc 

478 
445 
447 
209 
13 
376 
381 
382 
322 

Texaco 

Texaco  Inc — 

do .-. 

Superior 

Texaco  Inc..   -    -.    . 

Texaco ™.: 

do 

do 

do 

do . 

T.Q.E.C *. 

T.G.E.C -.... 

T.G.E.C -. 

T.G.E.C 

Getty/Texaco 

do -..„. 

Union  0«  of  CA 

Union  Oil  Co.  of  CA.... 

do - 

do — . 

xk> ».... 

do 

do 



343 
233 

27 
29 

.  34 
33 
91 
37 
60 
59 



.....»»...»,». 

167 
166 

200/905 
250 
204 
208 

237/855 

245 

250 

25 



do '. 

Union/Eugene  Shoai .. 
Union  Oil  Co.  of  CA... 
do 

- 

Eugene  Shoal  Oil  Cor.. 
Union  Oil  Co.  of  CA..- 
T.G.E.C 

09-17-80 
09-17-80 

T.G.E.C 

61 
63 
30 

Union  Texas 

Exchange  Oil  8  Gas.. 
Devon  Energy 

[ 

SP 
SP 

SP 
SP 

SP 
25 

08-10-60 

Ergon  Exploration 

Ina 
Devon  Energy 

08-10-60 
06-10-60 

Ergon  Expioratipn 

Inc. 
do 

01-28-77 
03-21-79 

Hassle  Hunt 

Phillips  Petroleum  Co . 
Texaco 

459 

311 

SP 

455 

Devon  Energy 

06-30-58 

Gulf  Oil 

do 

Reliance 

311 
SP 
16 

8 

— — „— 

Murphy  Oil  USA 

Placid  Oil 

Texas  Gas  Transmission  Corporation 
(Texas  Gas)— Continued 


Con- 
tract 
No. 


680 
882 
701 
702 
703 

712 
720 
741 

750 
750 
751 
780 
760 

760 
760 
760 
761 
762 
764 
766 

780 
780 
780 
780 
780 
781 

800 
801 
807 
812 
813 
814 
819 
823 
824 
625 
826 
827 
830 
831 
832 
834 
842 
846 
849 
851 
856 
856 
857 
857 
863 
864 
869 
870 
879 

886 

893 

910 

910 

929 

977 

978 

2002 

2024 


Producer 


T.G£.C „ 

T.G.E.C 

Cities  Servica 

do 

Chanviin  Pel  a  All 

Others. 

A.C.  QIasaell.  Jr 

(aetty /Texaco 

Samson  Resources 

Co. 

Getty /Texaco 

do 

do 

UnionOICaofCA- 
Cities  Service  OH  a 

Gas. 

Getty/Texaco 

Sun  Exploration 

Amoco 

PhiHips  Petroleum > 

Kerr-McGee 

Hunt  Oil 

Sun  Explor.  Prod. 

Co..  ttal.. 

Sun  Exploration 

ARCO 

Conoco,  Inc — 

Getty/Texaco 

Amoco 

Amoco  Production 

Ca 

ARCO 

MobHOH ..„ 

ARCO 

Marathon  OH  Co 

Kerr-McGee 

Getty/Texaco _.. 

Hurt  OH 

MOEPSI 

MOEPSI 

Amoco 

Amoco/Eubanks -. 

Amoco 

ARCO „ -.., 

AROO 

union  OH  Co.  Of  CA... 

do 

(aetty  OH/Texaco 

Devon  Energy 

Hurt  Oil.... 

Amoco 

Roppto 

Amoco —..—.« 

Roppolo 

Amoco 

Marathon  OH  Co 

Amoco ——- .— 

MOEPSI 

AlTOCO - 

Placid.  Rosewood,  a 

LA-Hunt 

Amoco — 

do 

do. 

do 

do 

Hvold  BrinMay.. 

do 

T.G.E.C 

Kerr-McGee 


SP 

236 

SP 

237 
234 
292 


90 
231 

235 

310 

22 

23 
3 
1 


105 

386 

81 

238 

25 


188 
44 

227 

80 

98 

201 

53 

23 

27 

202 

243 

235 

393 

436 

133 

134 

109 

SP 

56 

247 

SP 

520 

SP 

515 

114 

569 

24 

252 

67 

516 
840 
716 
716 
430 


67 
96 


Contract 


07-11-79 
11-01-79 
05-16-81 

06-21-74 


01-08-76 


08-02-83 


02-18-80 


09-21-84 


04-10-62 
06-11-68 


10-28-81 
12-10-82 


Trunkline  Gas  Company  (Trunkline) 

Trunkline  submitted  the  following 
schedule  of  contracts  receiving  delivery 


214i2  ,    .Eg«JeaLSfig»atelJ.-.Yol.  53.  iito^J3il.XJWfrdnp»riny,  JunftJI>  laas  /  Rules  and  Regulations 


Federal  Regteter  /  Vol.  53.  No.  110  /  Wednesday,  June  8.  1988  /  Rules  and  Regulations 


21443 


allowance  based  on  an  area  rate  clause 
authorization: 


Producer  name 


Held  or  loealion 


LaBitfia 


Do.. 
Do.. 


Bass  PartnarsNp 

(Bass 

Enlerpfiset). 
Canadian 

Ocodantil 

(Canadian  Oxy 

Offshore). 
Chevron  U.&A., 

Inc. 
Do 


•Do — 

Oo 

Do 

Chevron  U.SX 
inc. 

CKies  Seo^ice  ON 
AGasCorp/ 
Oxy  Pet.,  kic 

Cities  Service  Oil 
AGaaCorp/ 
Oxy  Pel,  Inc. 
(CanadtanOxy 
-Offshore). 

QtiM  Service  Oi 
&  Gas  Corp/ 
Oxy  Pet,  hw. 


310 
546(119X2) 

557 
47R(334) 

507(116) 
443 

500(119) 
182 


206 

290 
319 
336 

556(13) 


226 


297 


E.Camaro« 
322/323r 

S.  Petto  12. 
R. 


ScKaplaa 
So.  Kaplan. 
S.  Tlmb.  176/ 

181. 
riBMb. 
83  299/292. 
S.r»nb.  156. 
Varmitton  14. 
Vermillion  320. 


E.  Cameron  338. 

EI380A. 

HIA  369/370 

HIA  327/332. 

HIA  511. 

HIA  317. 

E  Cameron  353. 

E.  Cameron  104. 

EI380B. 

E.  Cameron  359. 

Brazos  A-47. 

CohjmtNJS. 

Columbus. 

Esther. 

VM120. 

Siun261. 

SMI261. 

Riceville/ 

Mermentau. 
Esther. 
SanCarlo$/E 

EdMxjrg. 
RnavWe. 


HIA312 


RicevWe. 

ST  51/52. 

SS266/267. 

SP  16/23. 
ST  188. 
SMI  269.    . 
WC  532/533. 
WC534. 

Rameey 
CokimbUB. 

ST  148. 


SM1261. 


Contract 
number 

FMd  or  location 

CMasSenicea 

308 

SMI  261. 

GaaCorpfOHy 

Pet.  Inc.). 

Cities  Services  & 

436 

ST  86. 

Ga8Coip(Oxy 

Pet.  Inc.). 

Oo 

442 

HIA31Z 

CMaaSamtoaaA 

534 

spia 

GaaCvp. 

(Cay  PM..  kit). 

a 

Off 

553 

194 

SP1^ 

CHieaSefvloaaa 

VM120. 

GasCoip. 

(Oxy  Fat,  mc.) 

(CanadtaoOKy 

OlWwra). 

CMeeSarvioaa 

422 

Choc.  Bayon. 

Gas  Corp. 

(Oxy  Pet,  Inc.). 

Conoc  Inc. 

164 

Kalaay. 

Da 

192 

VM120. 

Oa..._..,„ 

225 

ST  148. 

Oo...._    

286 

SMI  261. 

Oo. 

311 

SMI  261. 

Do_ 

324 

rnoaigo. 

Oa..." 

504(324) 

Hidalgo. 

Oecalta  Intenwfl.. 

439 

HI3li 

DenisonMinea 

496 

WC624. 

(US). 

Diamond 

268 

VM  320  "A". 

Shamrock 

Corp.  (D.& 

Off.Parttiara 

Ud.). 

„ 

Do. 

209 

E.  Cameron  338. 

Do -.. 

345 

El  380  "A". 

Do 

370 

HIA  369/370. 

Do. 

383 
398 

HIA  327/332. 

Da — 

HIA  511. 

Do....~— « 

42S 

Do 

463 

EL  380  "B". 

Do 

520 

HIA  542. 

Do 

554 

HIA  365. 

OonKFonl 

382 

Bonus  North. 

(Laurel). 

Edwin  LCOK 

235 

Chrislmaa. 

Elf  Aquttama 

533 

HIA  365/376. 

Oo. 


Enslv 
Pearoleum 
(Enstar  Corp.). 

Exxon  Co.  USA.. 

Do — 

Da 

Oa.~ _ 

Do 

Da 

Oa...i 


Da.. 
Do... 

Oo... 

Da. 
Do... 
Do- 
Da 

FirvOI,  Inc 

Florida 
Exptorallon 
(OdecoOIA 
GasCa).  ^ 
Forest  01  Corp. 
(Edwin  L  Cox. 
AgenQ 
(Tamplalon 
Energy). 
FurthOfl 
Company. 


275 
353 


110X 

133 

142 

146 

201 

337 

338 

369 
360 

373 

472(118) 

478 

479 

503 

445 

358 


VM320. 
S.  Timb.  86. 


So.  Mermentau. 


378 


354 


B.  Car«n. 

Kelaey. 

S.  Twrb.  172. 

B332. 

W.Cameron 

616. 
HI  337/342/343. 
W.  Cameron 

630. 
W.Cameron 

608. 
B.  Sale/Carttn. 
S.  Timix  170. 
S.  Tlmlx  173. 
LaFa. 

HIA  312/313. 
S.  Timb.  88. 


CagaRanct). 


S.  Timb.  86. 


Contract 
number 

RaM  or  location 

GoorgsO. 

151 

Kelaey. 

VMMlhorelon. 

Getty  OH  Ca 

148 

S.ThomweU. 

(Texaco 

Piodudng 

Inc.). 

Oo 

191 

VM120. 

Oo 

286 

SMI  20Oi  2dV| 
281. 

QuNOHExpl. 

134 

Esther. 

PredCo. 

(CiMvron 

U.SA  Inc.). 

Do....- 

549(134) 

Ealfier. 

Htmilon 

288 

SMI  269,  268. 

Ofoltwfs  Oil 

281. 

Co. 

HanvHon 

289 

SMI  269,  268, 

Brothers  OH 

261. 

Co.  (Ham. 

Broa.Exp. 

Co.). 

HewittA 

42A 

Heard  Ranch. 

Dougherty. 

1  ni.i.i*,iii 
iNynUfiO 

287 

SMI  269,  268, 

Reaources 

281. 

(Brown, 

(aeoigaR.). 

' 

Hunt  tncftistries 

291 

SMI  269,  268, 
281. 

Joe  D.  Price 

355 

S.  Timb.  86. 

Ladd  Petroleum 

171     , 

Lake  Arthur. 

Coip. 

LoguaA 

234 

O'Brien  Ranch. 

Patteraoa 

Mesa  Putnjioum 

318 

E.  Cameron 

Ca(MeaaLld. 

332/323. 

Paitnarshii^. 

Oa_    -.. 

4.18 
492 

HIA  312. 

Do„    

VM34a 

Do 

490 

SP12. 

Oo 

491 

SP18. 

Mitchell  Energy 

238 

Sal  Del  Ray. 

&Dev. 

MobSOaCoipL 

213 

SS293. 

(MobHPipd. 

TXAMaw 

Mexico). 

Mobil  Oil  Corp. 

302A 

GI95. 

(MCEPSO. 

Da 

336 

GI93. 

Do 

412 

S.Timb.  156. 

Oo...._ 

323 

VM23. 

MobHOHCorp. 

535 

SPli 

(MobHOIExp. 

a  Prod.). 

Do 

536 

21 

SP18. 

MobHOHCorp. 

Nona  Mills. 

(MobHProd. 

TX&New 

Mexico.). 

MobHOHCorp. 

42A 

Heard. 

(Texas 

Southern  Pet 

Co.). 

MobHOHCorp. 

151 

Kelsey. 

(MobHProd. 

TXftNaw 

Mexico)..     . 

Monsanto  OH  Co. 

235 

Ctiristmas. 

Moora 

300 

Clear  Creek. 

Energy. 

OdecoOHAGas 

350 

&  Timb.  86. 

Co. 

Do... 

540 

HIA  542. 

Pacfflc 

47S 

E.  Cameron  359 

PotrokMjm, 

Inc.  (Zapata). 

Contract 
number 

Field  or  location 

PennzoH 

47    . 

San  Carlos. 

Producing  Co. 

(PennzoH  Co.). 

.Petro-Lewis 

267 

VM320. 

Corp. 

Do 

438 

HIA  312 

PhOlips 

348 

Erath. 

Petroleum  Co.. 

Do 

214 

Erath 

PhHHps 

174X2 

Lakeside. 

Petroleum  Co. 

(Gen.  Cnide 

OH  Co.). 

• 

PlacW  OH  Co 

285 

SMI  268,  269, 
281. 

Reading  A  Bates.. 

494 

Eugerte  Island 
392. 

Resources 

378 

LaBahiaE. 

Investment 

Corp. 

Rot>ert 

477(97) 

SW  Esther. 

Mosbacher. 

ShaH  Offshore, 

183 

SS  230/241. 

mc. 

S.  Timb.  162/ 

176. 
SS274. 
SP  23/ST  72. 

Do. 

367 

HIA  350 

WC633. 

Nona  Mitts. 

Sohio  Petroleum 

21 

Oxp. 

SunExplA 

e2R 

Clear  Creek. 

Prod.  Co.  (Sun 

OH  Co.). 

SunExpl.A 

147 

Bayou  Sale. 

frod.Ca 

Do. 

122 

S  Bear  H<ud  Or 

SunExpl.A 

160 

ShoatsCr. 

Prod.  Co 

Source 

Petroleum). 

SunExpl.A 

262 

VM320. 

Prod.  Co. 

Do 

263 

F  (^mamn  VUt 

"A"  A  "B". 

Do. 

344 

El  380  "A".. 

Do. 

341 

E.  Cameron  338. 
El  380  "A" 

SunExpl.A 

347 

Prod.  (^  (Sun 

Texas  Co.). 

Sun£xpl.A 

368 

HIA  369/370. 

Prod.  Co. 

,  00 

375 

HIA  327/332. 

'   Do 

380 

HIA  511 

SunE)4)t.A 

427 

E.  Cameron  353. 

Prod.  Co.  (Sun 

Texas  Co.). 

SunExpl.  A 

428 

E.  Cameron  353. 

Prod.  Co. 

Do 

464 

El  3806 

SunExpl.  A 

485 

El  3806. 

Prod.  Ck>.  (Sun 

Texas  Co.). 

Do 

495 

El  392 

Do 

497 

W  Cameron 

624. 

SunExpl.  A 

521 

HIA  542. 

Prod.  Co. 

Superior  OH  Co. 

185 

Twin  Island. 

(MobHOil 

Corp.). 

*■ 

Do 

212 

SS  274  (293). 
Lakasiite 

Da 

8 

Oo 

174 

S.  ThomweH. 

Oa... 

9 

Lakeside 

Do 

7 

Lakeside. 

Tenneco  OH  Co.... 

10A 

McAllen. 

Do. 

209 

S.  Tht^   IBS/ 

196. 

Texas  Cnjde,  Inc.. 

110 

Esther. 

Producer  name 

Contract 
number 

rieia  or  locaaon 

Texas  Eastern 

361 

E.  Cameron  359. 

(SamedanOH 

Co.). 

TranscoExpl. 

441 

HI  312/313. 

Co.  (TXP 

Operating  Co.). 

Union  OH  Co.  of 

512  (85) 

NFWB. 

CaHf.  (Union 

Exp.  Part  Ltd). 

Oo 

509(66) 
312 

VM14 

Do. 

VMM. 

Do 

150 

O'Bfien. 

WHshiraOHCo. 

498 

W.  Cameron 

of  Texas. 

624. 

7apata 

474 

E  CamATon  35S 

Zkpata 

524 

HIA  542 

Tnjnklines  states  that  the  follovinng  seller  is  not 
receiving  detivery  allowancos  based  on  an  area  rate 
clause  dispute: 


SunExpl.A 
Prod.  Co. 


264 


W.  Cameron 
639. 


United  Gas  Pipe  Line  Company  (United) 

United  submits  the  following  list  of 
first  sellers  who,  in  United's  opinion, 
have  authority  to  collect  delivery 
allowances: 


Contract 

First  seller 

Rate 
•chedula 

6249 

/Vmax  Petroleum' 

CS 

1532 

Amax  Petroleum 

NA 

6397 

Amerada  Hess 

173 

6908 

Amerada  Hess ~ 

Ametada  Hess 

Amerada  Hess 

Amerada  Hess..... 

Amerada  Hess __. 

183 

6877 

182 

6909 

184 

6610 

7960™ 

176 
195 

63to 

7553 

Amerada  Hess „«_.... 

American  Petrofina ... 

American  Petrofina ..... 

/American  Petrotina 

64 
59 

7634... 

96 

7419... 

97 

7823 

American  Petrofina 

Amoco  Production  Co 

Amoco  ProductkK)  Co... J 

Amoco  Production  (^.„ 

Amoco  Production  Co 

Amoco  Production  Co 

Amoco  Productton  Co 

Amoco  Production  Co 

Amoco  Producton  Co 

Amoco  Production  Co 

Amoco  Production  Co 

Amoco  Production  Co.. ,  .. 
Amoco  Production  Co 

Amoco  Productkxt  Co 

Amoco  Productk)n  Co. 

Amoco  Productkm  Co 

Amoco  Productkxi  Co..... 

Amoco  Production  Co 

Amoco  Production  (3o 

Amoco  Production  Co 

ANR  Productton 

ARCO 

ARCO 

ARCO 

ARCO \.^„ 

AHCO  

11 

4969 

543 

4633 

443 

6547 

NA 

8364 

180 

5275 „. 

7074 

585 
282 

4603 

NA 

7877 

839 

7342..„ 

6260. 

830 
757 

4854 

NJ 

6867 

NA 

1141 

79 

585a 

79* 

7245 

826 

7488 

NA 

6779 

"NA 

6205 

759 

6415 

820 

5075 

NJ 

7107 - 

6623 „ 

4900 „.. 

6395 

NA 
535 
626 
527 

4254 

204 

6215 

171 

5221 

ARCO . 

ARCO 

ARCO 

ARCO „ 

ARCO „ 

ARCO 

ARCO ..     

ARCO „ 

ARCO..... 

667 

7092 

197 

7516..... 

6524 

531 
419 

5976 

371 

6891 

510 

1597 

1600 

49 

314 

4921 

671 

Contract 

FratseHar 

Rata 
achadula 

6525 

AHCO... 

311 

7583 

AHCO 

AHCO 

ARCO 

ARCO 

Basa  Partnership 

Balriorth  Petroleum... 

Burfc  Royalty 

C  A  K  Petroleum 

C  A  K  Petroleum 

Canadian  Occidental 

Canadian  Occktental . 

Canadian  Occidental 

CaroHne  Hunt 

Champlin _    

C»»evron  USA 

Chevron  USA 

Chevron  USA 

Ch«»ronll<U          

Chevron  USA 

Chevron  USA 

Chevron  USA 

Chevron  USA 

Ctievron  USA 

775 
59 

258 
48 
CS 
I4A 

7993 

6830. 

1388.... 

6573 

6676 

7482 

CS 

7447... 

7470 

CS 
CS 
CS 
CS 
CS 

9 

6812 

7007 

7850 

6960 

5997 

11 

4401 

901 

6885 

147 

4654 

NA 

1043 

74 

6798 

11 

7170 

639 

5160 

607 

6843 . 

169 

4103 

161 

6263....:. 

Chevron  USA 

Chevron  USA .„ 

Chevron  USA 

Chevron  USA 

Chevron  USA ....      

Chevron  USA : 

Chevron  USA , 

Chevron  USA 

Cities  Service  0  A  G 

Cities  Service  0  A  G 

Cities  Service  0  A  G 

77 

7088 

92 

5028 

NA 

7430 

NA 

7172 

370 

4936 

49 

6632 

NA 

5020. 

638 

6678 

215 

7105 

665 

7341 

725 

8420 

Cities  Service  0  A  Q 
Cities  Service  0  A  Q. 
Cities  Service  0  A  G 

795 

2578 

NA 

4655 

795 

6707 .'.... 

Cities  Service  0  A  G. 

Cities  Sen«»  0  A  G 

Cities  Serwce  0  A  G 

Cities  Senrice  0  A  G 

Cities  Service  0  A  G 

Cities  Service  0  A  G 

Cities  Servtee  0  A  G 

Cities  Sen/ice  0  A  G 

Cities  Sen*»  0  A  G 

Cities  Seo/ice  0  A  G    , 
Cities  Service  0  A  G       .... 

Cities  Service  0  A  G 

Cities  Service  0  A  G 

Cities  Service  0  A  G.       ... 

Cities  Senate*  0  A  Q 

CNG  Produdfig. 

974 

6270 

474 

5230. 

390 

4869 

306 

6911 

CS 

7006 

CS 

7848 

896 

5900 

363 

6312 

369 

6316 

106 

7003 

353 

677 

8541 

4 

6533 

651 

5758 

414 

8033 

59 

8055 

CockrallOH 

Conoco.... »„»...«...» 

Conoco.....^..^*.«..^.».«».«.>.. 

Conoco 

Conoco..-.-«,«-l.™. 

8 

4842 

106 

1870 

143 

1885 

164 

4462 

NA 

7728 

207 

7600 

247 

4729 

Conoco 

Cox.  Edwm  L 

Crystal  OH 

Cummins  A  Walker... 
Cummins  A  Walker 

329 

6684 

CS 

7218 

CS 

7562 

CS 

7563 

CS 

7154 

D  Shamrock 

0  Shamrock „.^.^.™«.. 

OECALTA... 

OECALTA 

OECALTA 

111 

7552 

70 

7647 

82 

6842 

CS 

6900 

CS 

6682 

CS 

8476 

OECALTA __ 

CS 

6704 

OECALTA 

CS 

6827 

OECALTA .: 

OECALTA 

CS 

7881 

CS 

7934 

OECALTA 

Denovo  0  A  G 

DenovoOAG..     

Denovo  0  A  G .,_„ 

Denovo  0  A  G... 

ECEE 

CS 

7730 

CS 

6480 

CS 

7523 

CS 

7849 

8367 

NJ 
3 
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Contad 

Fnt  setter 

Pata 

aclMdula 

4727 

Energy  Reserves  Gro 

21 

4747 

34 

5637 

Energy  flesorvOT  Gro 

102 

8407 

ENSBUJAY 

NA 

1388 

CS 
33 

5836. 

6269. 

36 

1433 - 

Ewon  mc 

NA 

7489. _ 

Exxon  Corp  .- 

158 

6454  _. 

.    35 

7273 

677 

7256 -.. 

148 

7405. _ 

Exxon ._— 

149 

1944 

Exxon  — —-....—..-. 

124 

7617 _. 

660 

5175. 

496 

6314 

123 

7070..- _. 

NA 

7274 

Exxon .—....——...»....»..—.-. 

543 

4659 

414 

6490 

Exxon 

647 

7395. . 

154 

6210 

599 

7275.-     _ 

Eaton ... 

235 

7831— 

&xon ._.    ... 

682 

6883.-. 

Felwont -.— .^»..-. 

35 

4874 

Feknont ■ .—— — . 

NJ 

8644 

Felnwnt...- 

34 

6277 

Hn  01  mc — a 

CS 

6830   

HnOIInc 

3 

881 2._. 

RnOIInc : 

1 

6203 

RnOIInc  

5 

6814 

HnOIInc - 

4 

7576. 

nnOWfm; 

10 

CS 

4630 

Frvika  rettotauni  - - -. 

CS 

7406.-.     ._ 

CS 

5129 

CS 
NA 

4683.     ... 

5017—.       . 

CS 

7189 fc 

Qwigt  R.  BroNn_          _ 

7 

8014.    .. 

QMyOIComiany. 

.    108 

5212 

Qany  08  Oompiny - 

.     382 

7134 

QM^OiOomiMny 

20 

5979 

QaarOiCampMy-.-      -. 

239 

6248 

Oaoy  08  Company 

417 

8140 

QMy  08  Company 

22S 

6715 

GMly  08  Oompw 

137 

7423..-. 

G«Qr  01  Company... 

34 

1603 

QaOy  08  Company 

23 

7461 

Gaily  08  Compvw 
GeuyOaCompii^ 

23 

6439 

75 

6880 

QanyOiCompafy 

428 

6378. 

QaayOaCompw. 

423 

6379 

Qvlly  08  OompMV 

422 

5830 

H.L.  Banvnart — ».-.-..-«—.. 

CS 

7933 

CS 

8057 

CS 

7480 

■  ■ C-^_^^^^^c^,^ 

CS 

7837-. 

CS 

7334 

CS 

7584 

CS 

8460 

CS 

8408 

CS 

1561 

HouMon08«Mnarri.    - 

CS 

5792.- 

HCMWd  1  lBiWplPI1.M..M....>..^.. 

CS 

1063 

Hum  01  Co 

20 

5181 

MB«nar> 

68 

8848.- 

MM08f>>           

41 

5560 

»^>i*0"O> 

5 

8056. 

Hunt  08  CD 

8 

7345 

Mmnarji 

42 

8463.... _. 

Hunt  01  Co 

78 

6835 

Hunt  0«  Co __ 

43 

5188. 

Hurtar  Co 

CS 

5882. 

HuniarCo 

CS 

7243. 

M««ar  nn 

CS 

7742. — 

H-M  01  CO— J 

CS 

7788 — 

K-M  08  Co 

CS 

6609 

J-O3  0pe»«ion 

J-OBOporaaon 

CS 

7783- 

CS 

Contract 

FMaeaer 

WIS 

68SS. 

Kair  McGee '. 

167 

8866. 

KafT  McGee _.„     . 

168 

7220 

Kerr  McGaa 

63 

5891—   -. 

Kiroy 

CS 

7403 

King  OH 

CS 

7770 

KIngO* ~. 

Koch  Mustriaa     

CS 

7396 — 

17 

6681 - 

Koch  InduBlilos ... — _.......•» 

CS 

8021 -... 

Koch  mdusirias 

19 

7748 — 

U  Land  &  Eivtoraion 

NJ 

7530 _ 

U  Land  A  ExptafaNon 

NA 

7462 — 

La  Land  8  Exptoraion 

NA 

6483 

ULMXl&ExplofaHon-    . 

CS 

7975. 

U  L«Kl «  Exploralian 

11 

7460 

LaMla  Petr  Inc..-.. 

12 

7077 

Lamv  Hunt 

8 

6247 

LLOXY  Holding  Inc.    

5 

6330 

LLOXY  HoUng  Inc    

7 

7136 

LLOXY  HoMng  Inc -.. 

CS 

5176. 

Logue  a  Patterson. 

CS 

5056...- „ 

Logue  &  Pallaraon 

CS 

5102. 

Logue  A  Patterson...-.....-.-. 

CS 

6691.... - 

Marathon  OR  Company. — 

38 

868 

Marathon  08  Company  .- 

17 

4412. 

-  52 

5509 

Marathon  ON  Company 

IS 

6231 

MaiBtiun  OH  nompawy 

141 

6224— _. 

147 

6604 

163 

6815. 

Mnihon  oa  Company 

188 

6470    

Mmttton  01  Company-     . 

158 

7116 

Mwatfion  OH  CompMy _ 

16 

6236 

Marathon  Oi  Company ....... 

14 

8784 

Marathon  Oi  Company — . 

14 

6383 -. 

Marathon  01  Company 

36 

7800 -.. 

Marathon  Oi  Company .-.«.. 

NA 

8783 -. 

Marathon  08  Company 

36 

5665 

McMoRan _ 

CS 

8867- _. 

%§,^ti,nmn 

CS 

7246-.    — 

McMoRwt - 

CS 

8788— 

McMoRan 

CS 

7111 

Mms  PMolouni ..»»»»«.««». 

141 

7112 -. 

140 

7962 

fvlffM  Pfftrofffufft film 

158 

7784 _. 

CS 

6474 

MtlctttI  BMprar 

50 

6883 -. 

86 

4476 

MoUEi^lAProd 

46 

7338 

108 

182? 

MoMFinlftPnHl 

6 

4703 

Moua  Expi  a  Prod 

124 

5886 ~ 

MoblExplAPrad 

28 

8467 

MoU  Fnf  t  Pnd. 

84 

6636 

MoU  E)9t  &  Prod 

16 

837i 

MoM  E19I A  Prod 

8 

4361 

25 

7986—. 

MoWE)^AProd       -    _ 

229 

5803        ._ 

Mntril  Fnpl  A  Br(Hl   ,„   ,, 

26 

6828 

Mow  Ei^l  A  Prod       

124 

5810 _. 

MoMExplAProd 

so 

4727 

MoU  Ph>  Tana  A  NM 

MoUPnTaxaaANM 

NA 

5689.. 

80 

5799 

MoU  Pro  Tans  A  NM 

132 

7031 

MoMProTanaANM 

69 

8481 

MoUProT«taaANM 

153 

8402 

MoMProTanaANM 

148 

7374 

MoblftoTaxnANM 

7 

7386 

MoMProTanaANM 

248 

7788 

MoMProTanaANM 

NA 

4717-. 

MoMProTanaANM    ... 

76 

883a 

MoM  Pro  Texas  A  NM 

NA 

4176-.    . 

Monavk)  01  Co 

31 

8042 

Monaamo  08  Co 

111 

7021 

Monaanto  01  Co 

112 

1476 

Monawito  01  Co —      . 

18 

7876 

MoafaMChar,  Robart 

CS 

8646 — 

NA 

4845..    . 

NMvvnont  01  Co.... »»..»« — 

CS 

6064 

CS 

8079 

OdeooONAGas  — 

18 

6226. 

OdecoODAGas 

40 

Contract 


rim  sbpbt 


6016. 

4818. 

5105...... 

4816 - 

5836 - 

7307 

7309 


OdeooOH&Gas... 
OxyPetrotoumlnc... 
Oxy  Petroleum  Inc. » 

PmOa 

P^Ofl «. 

P^Ofl 

Paragon  Resources. 
PsnezoH  Producing.. 
PsnruoM  Producing.. 
PsnnzoH  Producing.. 
PsnnzoN  Producing.. 
Pervsol  Producing.. 
Pennzoi  Producing., 
Pennzoi  ftodocing., 
PennzoH  Producing. 
PenmoH  Producing.. 
Psrmzoi  Producing., 
PenRzoH  Producing.. 
PsrwQoi  Produdng.. 
Pennzoi  Producing.. 
Psmzoii  Producing.. 
Psnnzoil  Producing. 
Psnraol  Producing. 
Penraoi  Producing. 
PenfDoN  Producing. 
Psnraoi^  Producing . 
Penfosoi  Producing. 
PsitfiEOi  Produoino* 
Pennzoi  (producing, 
Psnraoi  Producing. 
Pscvizoi  Producng. 
Pennzoi  Producing. 
Pennzoi  Producing. 
Perwizoi  Producir)Q. 
Pennzoi  Producing. 
Pennzoi  Producing. 
Pennzoi  Producing. 
Pennzoi  Producing. 
Pennzoi  Producing. 
Pemzoi  Producing. 
Pennzoi  Producing. 
Penraoi  PioducinB. 
Peneni  Pvodudrtg. 
Pennzoi  Produdng. 
Pennzoi  Producing. 
Pennzoi  Producing. 
Pennzoi  f^oducing. 
Pennzoi  Producing. 
Pennzoi  Producirtg. 
Perwzoi  Producing. 
Pemzoi  Producing. 
PHMizoi  Producing. 
Perwizoi  f^oducing. 
Perwizoi  Producing. 
Psrwizoi  Producing. 
Pinnzoi  Producing. 
Perwizoi  Producing, 
-Ptfwizoi  Producing, 
Pennzoi  Producing. 
Pennzoi  Producing, 
Psnnzoi  Producing. 
Psnraoi  Producing 
Perwizoi  Producing 
Pennzoi  Producing 
pHwizoi  Producing 
PHrcM-ewieCorp^. 
mi^ie  i^voieum.. 
PtMpe  Peiroleuni.. 
riwipe  Psvoieurn» 
PNMpe  Petroieun.. 
PNHpe  Petroleum.. 
PhHpe  Petroleum.. 
vWHpe  PevoleienM 
PMipe  PelPoieumH 
PMHpe  PetroMum. 
PWNpe  Petroleum  H 
PNMpe  Petroleum*! 

f^Wltfm  rWQvtmmm  — 

PliMpe  PetroleuRi- 
,.«  PNMpe  Petroleum ., 
PhNpoPeMeum- 


Rate 


Contract 


39 
354 
NJ 
NA 
NA 
CS 
NA 
276 
'442 
216 
216 
NA 
225 
•225 
281 
306 
306 
306 
306 
NA 
223 
54 
54 
254 
245 
245 
234 
282 
306 
318 
328 
319 
316 
327 
230 
239 
NA 
2682 
306 
229 
229 
215 
86 
310 
03 
04 
93 
296 
296 
NA 
241 
270 
CS 
201 
252 
210 
253 
253 
320 
320 
330 
330 
312 
311 
240 
NA 
466 
684 
487 
38 
640 
675 
53 
357 
30 
403 
442 
10 
NA 
80 
61 


7280- -. 

7293 

7308. 

7310- -. 

7574 

5013 

^doOmm 

6370.._ 

6388.— 

5780 

6275 

7917 

7941 

7650—. 

5871 

6021 

6733 


6750.. 


6251  _ „. 

7179 

6550-. _ 

6561 

6552. 

6553 

6734 

6735. 


6736 

6737...- 
6738-... 

7845 

6254 

7820 

7180..- 
7924.— 
7819...- 

5831 

6790 

6701 

6792..-. 

7710 

7884— 
6788—. 


6022. 

6722. 

5972 

5874 ^.- 

6010. 

6020 

8678 

5784 

7409.- 

8021 : 

7613 

5071 

6730.- 

6740.- 

6252. 

8784 

7185 


8554.- 

6656.- 

O990« 

6S57 

6741 

6742 

6743 

6744 — 

6745. 

7871 

6256 

7700. 

7184. 

7031..- 

5031 

6704...-:.. 

6795. 

6796- 

7122 

7651 

7795—.-.. 
6797 


First  aaUar 


PhUlips  Pe^leum  — 
Phillips  Petroleom.... 
Pt»ll(ps  Petroleum  .... 
PhMiM  Petroleum  ..- 
PIxKpa  Richard. 
Pttoenk  Resources.. 

Pinto  lr»c. 

Pinto  Inc 

PWo  Inc 

PWo  Inc 

Placid  Oi-: 

Placid  Oil 

Placid  OU- 
Pogo ....—. 

Pogo ......... 

Pogo..~ 


Pogo.. 


Pogo.. 
Pogo.. 


Pogo.. 
Pogo.. 
Pogo.. 


Bogo.. 
Pogo.. 
Pogo.. 
Pogo.. 
Pogo.. 
Pogo- 


Pogo- 


Pogo- 
Pogo.. 


Pogo.. 


^ogo- 


n)go- 
Pogo.. 
Pogo... 


Pogo.. 


Pogo.. 


Pogo.. 


Pogo.. 


Pogo.. 


Rogo.. 


Pogo.. 


Pogo- 
Pogo.. 
Pogot. 


Pogo. 


Pogo. 


Pogo 
Pogo  Prtxludng 
Pogo  Producing 
Pogo  Producing 
Pogo  Producing 
Pogo  Producing 
Pogo  Producing 
Pogo  Producing 
Pogo  Producing 
Pogo  Producing 
Pogo  Producing 
Pogo  Producing 
Pogo  Producing 
Pogo  Producing 
Pogonoducing 
Pogo  Producing 
Pogo  Producing 
Pogo  Producing 
Pogo  Producing 
Pogo  Producing 
Pogo  Producing 
Pogo  Producing 
Pogo  Producing 
Pogo  Producing 
Pogo  Producing 
Pogo  Producing 
Pogo  Producing 
Pogo  Producing 
Pogo  Producing 
Pogo  Anodudng 
Pogo  Producing 
Pogo  Producing 


Co- 
Co.- 
Co.- 
Co.- 
Co.- 
Co.- 
Co- 
Co- 
Co.- 
Co.- 
Co- 
Co... 
Co.- 
Co.- 
Co- 
Co.- 
Co- 
Co- 
Co.- 
Co- 
Co.- 
Co.„ 
Co..^ 
Co.- 
Co- 
Co.- 
Co... 
Co.- 
Co.- 
Co.- 
Co.- 


Rajle 


64 

660 

58 

59 

CS 

CS 

7 

5 

6 

2 

NA 

71 

NA 

54 

10 

26 

43 

36 

37 

56 

33 

32 

34 

31 

44 

42 

39 

41 

40 

55 

36 

57 

51 

58 

56 

5 

47 

46 

45 

NA 

NA 

48 

18 

35 

6 

7 

16 

15 

15 

4' 

NA 

74 

7^ 
10 
48 
44 
72 
72 
50 
40 
38 
37 
39 
49 
49 
46 
45 
47 
61 
73 
62 
57 
NA 
5 
52 
54 
53 
76 
58 
51 
71 


Contract 

FrstseHar 

Rate 

schedule 

6022- -. 

7410 

6723..- _. 

5972 

5974 

6019 

6020..    ..— 

Pogo  Producing  Co 

Pogo  Producing  Co 

Pogo  Producing  Co 

Pogo  Producing  Co 

Pogo  Producing  Co 

Pogp  Produdng  Co 

Pogo  Producing  Co 

43 
NA 
43 
6 
7 
16 
68 

5764 

6643 

Pogo  Producing  Co 

PomeryOICorp 

4 
12 

7382-......-.— 

Res  Invest  Corp 

CS 

4879- - 

Riceland  Petroleum 

522 

6384 — . 

20 

7141 

7870 

6691 

7062. 

Samson  Resources  Co 

San  Patricio 

Saxon  OH  Co 

Semco 

CS 

■     CS 

CS 

NA 

4844 

4837 

664« 

6085 -.- 

8624.._ _. 

6622 

6621 

Shell  Offshore  InCi 

Shell  Offshore  lnc_ 

Shell  Offshore  Inc 

Shell  Offshore  Inc -...- 

Shell  Oil  Co „ 

Shell  Oil  Co 

Shell  Oil  Co 

12 
19 
SO 
56 

152 
147 
153 

4753 

6623—..... 

Shell  OH  Co 

SheH  Oil  Co 

350 
214 

8620 

ShaH  Oil  Co -. 

50 

5190 

5192- - 

8494 

SheH  Western  E  A  P 

ShaH  Western  EAP 

Sohki  • , 

130 

131- 

42 

6298- -_ 

8068 

7745 

7816. -J 

Sooner  Resourcea 

Spartoiwn  Producing - 
Si^Craak 

F-18 
CS 
CS 
CS 

CB96. .— «.. 

7291 

4626 

4727 1 

7870. 

5995 ~.. 

5081 

Summll  Energy 

Sun  F^tl  A  Prm^Kt 

Sun  E^H  A  Product.     .„ 
Sun  Eitpl  A  Product    .       - 
Sun  Ej^iI  A  Product 
Sun  Expl  A  Product 

Son  Expl  A  Product 

Son  Eqil  A  Product 

Sun  Exd  A  Product 

CS 
534 

202 
218 

378 

21 

SI  4 

6469 

VO 

4921 

290 

6473 

352 

5113 

Sun  Expi  A  Product - 

Sun  Exploration 

Sun  ExplQfatton»»— .— — .. 
Sun  ExploraOan-.  -.. 
Sun  rwplorMlBn 

498 

4617 

200 

6155 

7656 

AMR 

583 

288 

18 

361 

5666 

7485. 
4MM 

Sun  Ei^toallow    .        .    .< 

SunExphnHon..... .....J 

Sun  EjqteaHon-.       .      . 

Sun  Exploration . 

^f"  Exploration 

530 
542 
472 

1203    .    - 

4303 

7344 

270 
394 
304 

4328 

7272 -.. 

Sun  ExptaraSon 

Sun  Gas  Comparv  •    

374 
114 

7103 

T279 -. 

6564 -. 

Sun  Gas  Company 

Sun  Gas  ComfMny 

Superior  OH  Company..- 

Supartor  OH  Company 

Superior  OH  Company 

^l4>erior  OH  Company 

Superior  OH  Con«>any 

Superior  Oi  Comjiany 

TBPOUshoro.-    

TBPOffshora -. 

Tanneoo  01  Company 

Tenneco  Oi  ComiMny 

Tannaco  Oi  Comf>any 

Tanneoo  OH  Coniiiany - 

Tenneco  OH  Company 

Tenneco  OH  Company 

Tenneco  Oil  Comj>any 

Tenneco  OH  Company 

Texaco  Inc.- ^ 

Texaco  Inc .    

Texaco  Inc 

Texaco  Inc 

CS 

374 

89 

6457 

108 

6456 

71 

7458 

NA 

6478 

6 

6685 

81 

81 

6385- 

CS 

6373..; 

CS 

5598 - 

451 

289 
69 

7350 

281 

7629 - 

6970 - 

7880 

NA 
337 
437 

5591 

2 

7636 

436 

1042 

77 

4345 

106 

4346 _.... 

1343 

106 
101 

AftAO 

OOQ57 

101 

Contract 

First  seller 

Rate 
achadnta 

4712 

5027 ^ 

Texaco  Inc....- -. 

Tb»(>.7^  tnf; 

398 

482 

8388 . 

Tayaco  Inc 

564 

7090 -... 

518 - 

4906 

4293 

5570..- - 

7798- 

7931 — 

4366 

7719 — . 

5860 

Texaco  Inc —       — 

Texaco  Inc , 

TexSboInc 

Texaco  Inc 

Texaco  Inc..      

Texaco  Inc 

Texaco  Irx; .'. 

Texaco  Inc..- 

Texaco  Inc.              

Takjico  Inc.- 

48 

486 
427 
188 
102 
02 
123 
223 
223 
534 

6408 

7140    

Texaco  Inc 

Taifco  Wtc 

•      188 
NA 

8391 ... 

TAXAno  Inc  

275 

7768 

4675.    

Texaco  Inc 

NA 
380 

7511 

TauMio  hK 

NA 

5114.- 

4237... 

638S 

Texaco  Inc 

Texaco  Inc.... 

Ttxaoo  hKt      

462 
104 
NA 

5881.- _ 

4506 -. 

6380 

Texaoo  Production 

Texoma 

63 
34 
CS 

7987 

6 

6876. 

6851 - 

Tranaoo ...   .    

TrWonOH j 

Tr«ionOi _ J 

47 

so 

NA 

6666..—..-.- 
7474 J 

NA 
CS 

7251...- J 

7256 

Union  EMoration  Par. j 

Union  Ei^toralion  Pv 

Union  OH  of  CaW — 

Union  OH  of  Caif 

Union  OH  ol  Calf 

Union  OR  otCaH 

LWon  01  of  CaW — . 

283 
262 

5107 

1366 

5341 

4353 _.... 

4853..    .-. 
7153. 

207 
856 

NJ 

40 

183 

NA 

7365 

Union  0«o(Ca« 

UnionOHoiCMf 

Union  OH  ol  Can - 

(MmTtm 

523 

5854 

8028 

127 
CS 

7885 

NA 

7474 

Vintage  Petroleum     

Visa  Inc 

Visa  lr«c 

CS 

6658 

1 

6371 

2 

5018 

58 

7696 

NA 

7948 

Zapata  Expl.- 

s 

United  submits  the  following  list  of 
first  sellers  who  have  invoiced  United 
Ibr  delivery  allowances  but  in  United's 
opinion,  are  not  entitled  to  collect 
delivery  allowances: 


Contract 


7107.- 
748^- 
7447-. 
6684_ 
7562- 


7563.. 


1433... 
6835... 
5186... 
7742-. 
7786.- 
77S3... 
6055... 
7220-. 
5891.- 
7403... 


Producer 


ANR  Production... 

Burk  Royalty. 

CAKPatrolaum. 

Cox.  EdMin  L 

Cummina  & 

Walker. 
Cummirts  A 

Walker. 

Exxon  Inc 

Hunt  OH  Co 

Hunter  Co 

H-M  Oil  Co 

H-M  Oil  Co 

J-O'B  Opentfion- 

KarrMcGea 

KaiT  McGaa 

KHrey..- 

KlingOHA 


Rt*e 

Sched- 


NA 
CS 
CS 
CS 
CS 

CS 

NA 
43 
CS 
CS 
CS 
CS 
168 
63 
CS 
CS 


Contract 
date 


4-23-80 
5-12-61 
4-27-81 
5-11-79 
7-21-81 

7-22-81 

8-19-51 

1-31-79 

12-10-71 

1-14-82 

2-07-82 

11-23-81 

11-07-79 

10-21-60 

0-02-75 

3-01-74 
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Conkad 

Rata 

Sched- 

uta 

Contract 
dale 

7112. 

7A7ft 

M8M  Potrotoum ... 

140 
CS 

NA 

CS 
NA 
640 

664 

76 

CS 
CS 

CS 
CS 

CS 
CS 
193 

4-24-80 
7-22-81 

5-24-83 

8646 

RotMrt. 
Moabacker. 

Robert 

PwOI -.„ 

Palro-LawiB  Cwp- 
PhiKps 

Patrotoum. 
Pti«P« 

Co. 
RMlnvMtCorp... 
Samaon 

ReaourcwCa 

Saxon  OH  Co- 

Soooar 

Reaourc«s. 

Summil  Energy 

T«MnEa(^ 

8826 

12-06-64 

6079. 

6489- 

9-09-76 
9-22-78 

4727 

4-20-67 

7122 

5-19-80 

7382. 

11-t4-80 

7141    

6691 

8-05-80 
5-29-79 

8069 

9-09-62 

5-28-79 

7474... 

4-06-81 

4853 

Union  Oa  of  CaNf.. 

10-14-68 

Williams  Natural  Gas  Company  (WNG) 

WNG  submits  the  following  list  in 
which  it  concurs  in  the  sellers  claim  of 
contractual  authority  to  collect 
production-related  costs: 


PhiMps  Petrotaum  Company.. 
Oo — .: 


Contract 


1491 
1839 


Contract 
(Me 


7-23-63 
12-30-71 


Seller 


Do. 


Do.. 
Oo. 


Hondo  Oil  A  Gas  Company .. 
Union  Paciflc  Resources  Co. 

Do....- 

Cities  Service  Oil  &  Gas  Co... 

Do . 


Conoco,  Inc 

Do 

Union  Texas  Petroleum 

Qetty  Od  Company 

Do 

J.M.HU)er 

Kerr  McGee  Corporation 

Guttwie  Oil  Company 

Ladd  Petroleum  Corporation .... 

John  Lockridge 

Mesa  Operating  Ltd.  Partner- 
ship  

IMobH  Oil  Corporation 

Do.: 

Do. 

Do. 

Do. 
Sun  Gas  Company. 

Do 


Contract 
No. 


2013 
1432 
2419 
292S 

2200 

0730 
1464 

oeoe 

1385 
2671 
2640 
2655 
0660 
1182 
1567 
1418 
1278 
1448 
3239 

706 
0676 
0678 
1316 
1864 
3025 
^647 
1972 
2062 
2796 
1595 
1637 
1711 
3337 
3338 
1649 
2900 
3222 


Contact 


1-15-75 

1-23-63 

4-14-78 

6-11-aO 

12-16-76 

3-21-49 

8-13-63 

7-13-53 

7-16-62 

3-5-79 

3-«-79 

7-9-79 

6-28-45 

11-10-58 

7-6-65 

12-22-62 

10-7-60 

4-17-63 

2-26-82 

3-12-48 
2-26-46 
6-17-46 
3-1-ei 
6-31-72 
4.-23-S2 

12-30-66 
7-6-74 

12-10-75 
1-17-60 

12-31-65 

10-21-66 
9-24-66 
3-12-48 
3-12-46 
3-10-67 
6-30-60 
2-12-82 


WNG  disputes  the  contractual 
authority  to  collect  delivery  allowances 
of  the  following: 


Saner 

Contract 
No. 

Contract 
date 

Ward  Petroleum  Corporation .... 

Cabot  Corporation.-. 

Do 

Cities  Service  Oil  &  Gas  Co 

BHP    Petroleum    (Americas). 

Inc 

Exxon  Corporation 

1405 
1217 
1218 
0743 

2659 
1620 
1767 
2416 
2828 
1646 
1754 
2307 
2318 
2323 
2324 
3273 
3264 

10-4-62 

6-11-59 

8-12-59 

11-18-49 

4-14-80 
6-13-66 
8-26-70 

Do _ 

SuDohOT  Oil  Conx>anv 

3-09-78 
2-12-80 

MuHistate  Oil  Properties 

3-6-67 

Tarmeco  Oil  Comoarw 

10-23-70 

Do 

Do „.„_<.„._.-. 

8^1-17 

8-29-77 

9-1-77 

Do.™ 

Do 

Grant  Oil  Company. 

9-1-77 
5-16-62 

&-i-e2 

Williston  Basin  Interstate  Pipeline 
Company  [Williston  Basin) 

Williston  Basin  submits  that  the 
following  do  not  have  authority  to 
collect  maximum  deUvery  allowances: 


WWston  Baalir  Contract 


P-l-02e . 
P-2-064. 


P-2-115. 

P-4-055. 

P-2-006.... 

P-1-031 .... 

P-1-031  .„. 

P-1-031  __ 

P-1-031  _. 

P-4-006 .... 

R-4-012.... 

R-4-015.... 

R-4-011__ 

R-*-013.._ 

R-4-014._ 

R-4-016.... 

P-2-063._ 


R-2-011..„ 
R-2-012..- 
R-2-012.-. 
R-2-012.._ 
P-1-035 ... 

1-1-010 

P-2-090.... 
P-2-0e7  _„ 
P-2-092 .... 
P-2-083 ._. 
1-1-009...-. 
P-1-024 .... 
P-1-015 ... 
P-1-016._ 
P-2-096.... 
P-2-015.... 
P-2-013 .... 
P-2-014  _. 
P-2-016  „ 


Rrst  softer  field  location 


iHf 


Al  Aquitaine-Fairview 

Amerada  Hess  Corp.-Twga .. 
Amerada  Hess  Corp. -Tioga .. 
Amoco  Prod.  Co.-Elk  Baain. 
Amoco  Prod.  Co.-L  KnMa.... 

ANR  Producfion-State  Una. 

CSX  Oil  &  Gas-State  Line 

Letmdorfl  IMin./LG8-Stale  Una. 

Max  Oil «  Gas-State  Line -... 

Arco  ON  S  Gaa-Reduae.. 

BHP  Petroleum 

Beard  Oil 

Consolidated  Oil  &  Gas L. 

National.Coop.  Rel 

Sohio  Petroleum....»»......-— „.— .„ 

Union  Oil  Compeny 

Chevron  U.S.A.  (Gui«H-  Knito 

Exeter  Exploration -. 

Fina  Oil  &  Gas : ... 

American  Cometra 

Koch  Exploration „ 

E.M.  Nominee  (Tenneoo)-Fairview 

Kir)g  Resources - - 

Enron  Oil  ft  Gas  (Holly)-Soxcar  Butt*.. 
Enron  Oil  &  Gas  (Holly)-Boiiicar  Bulla.. 
Enron  Oil  &  Gas  (Holly)-aoKCV  Bulle.. 
Enron  Oil  A  Gas  (Holly)-Boxcai;  Butta.. 

Enstar  Pelroleum-Pairview 

EP  Operating  (Ensearch)  rairviow.».— 

F.U.C.E.-Fainrte«» 

F.U.C.E.-F»nriew „ 

Hunt.  Wm.  Hert  Tr.-Soxcw  Butte.. 

Karr-McGee-Boxcar  Butle 

Kerr-McGee-Soxcar  BuMa...... 

Kerr-McGee-Boxcar  Butte 

Kerr-McGee-Boxcar  Butte 


Rate  schedule 

number  or  contract 

date 


CS76-44 

12-4-80 

RS-86 

RS-409 

RS-784 

2-1-78 

2-1-78 

2-1-78 

2-1-78 

RS-612 

7-1-68 

7-1-66 

7-1-66 

7-1-68 

7-1-68 

7-1-68 

RS-«e9 

7-26-78 

7-26-78 

7-26-78 

7-26-78 

11-19-74 

11-19-74 

6-14-77 

4-26-76 

6-14-77 

6-14-77 

6-2-77 

11-30-78 

10-17-77 

11-10-77 

RS-1S 

5-31-77 

RS-136 

RS-144 

RS-139 


IMtolofk  Baain  Contract 


P-2-011. 
P-2-<Jl0. 
0-2-016. 
P-2-012. 
P-2-020. 
P-1-026. 
P-1-02S. 


p-4-ioe_ 

P-4-098... 

P-2-021  .„ 

P-1-044._ 

P-2-084._ 

D-2-006... 

P-4-10ft... 

P-2-104.„ 

P-4-104... 

P-4-045._ 

P-t-04S. 

P-1-049. 


FirataaMeriaM  location 


Karr-McGee-Boxcv  Butle.. 
KaiT-McCaa  Dwcar  BuHa- 
Karr-Mrnaa  noMar  BuMa.. 
Karr-McQea  Doicar  BuMa.. 


Kerr-MoQa»4oMcar  Butts- 
Ladd  PMrokienvF^nriew  .- 
Luff  ExptaiHIort  rairvis'w .. 


Qaa  AuL.  fMobiM''l'hdMaon- 

Oms  lianilsisiin , ,    , 

OHy  atiaa  Saivio»lignite 

PanmoS-Fairfiew 

Pt4^pa  66  (Afflinoll)-TioQa . 
PhHpaPaL-r— 


oorao  KeraaunMManosraon- 
TsKakola-Tioga- 


Hunt,  Hassie-Pavillion 

Western  Gas  Proc.  (MGPCHnE„ 

Wsalsm  Qm  Pn&  <MGPCy4^*view 

Western  Gas  Proc.  (MGPO-Sioux  Pass. 


number  or  contact 


RS-141 

R&-136 

1-20-76 

RS-146 

RS-t3S 

3-17-77 

2-6-77 

RS-212 

SP(CS7t-1062) 

RS-506' 

RS-45 

RS-8 

RS-641 

RS-2 

CS-78-222 

RS-45 

RS-2 

RS-1 

5-9-76 


Additional  Filings^Paiihandle  Eastern 
Pipeline  Company  (Panhandle) 

Panhandle  on  February  17, 1986, 
provided  the  following  schedule  of 
contracts  not  receiving  delivery 
allowance  based  on  an  area  rate  clause 
in  dispute: 


Company  nains 

Contact 
No. 

Contact 
dale 

Rodman  PMioleum  Corp 

Texas     American     Eriergy 

Corp 

Premier  Resources,  Ltd 

Do 

Do.      

2842 

2695 
1605 
1626 
2367 
2593 

2692 

3055 
2827 
2681 
2326 

04-16-60 

12-07-79 
11-13-74 
12-16-74 
11-10-78 
04-01-79 

Sun  Ei^lorBtion  A  Aoduc- 

UonCo 

Texas     American     Energy 
Corp 

Dp..,,. 

. 12-07-79 

02-16-61 
05-06-60 

Dn 

11-13-79 

Do.: 

01-15-79 

[FR  Doc.  88-12684  Filed  6-7-88: 8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21CFRPart862 

[Dockat  Na  86N-0009) 

Clinical  CtMnristry  and  CHnica! 
Toxicology  Devices;  Exemptions  From 

PI  ■,■■!  aMJi  ■!  Sli>iiSi»»ltw  ■■ 
remancei  itonncaiion 

•OCIICY-  Food  and  Drug  Administration 
HHS. 

action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  ia  exempting  from 
the  requirement  of  premarket 


notification,  with  limitations,  21  generic 
types  of  class  I  clinical  chemistry  and 
clinical  toxicology  devices.  These 
actions  are  being  taken  under  the 
Medical  Device  Amendments  of  1976 
and  are  a  step  in  implementing  one  of 
the  goals  in  HDA's  plan  for  action. 

EFFECTIVE  DATE:  July  8. 1988. 

FOR  FURTHER  INFORMATION  CONTACT 

Kaiser  Azix,  Center  for  Devices  and 
Radiological  Health  (HFZ-440],  Food 
and  Drug  Administration,  8757  Georgia 
Ave.,  SiOwat  ^>ring,  MD  20010.  301-427- 
7550. 

SUTPtEMENTARV  IM»RMATK>N:  The 
Medical  Device  Amendments  of  1976 
(the  amendments)  (Pub.  L  94-^95), 
establish  a  comprehensive  system  for 
the  regulation  of  medical  devices 
intended  for  human  use.  One  provision 
of  the  amendments,  section  513  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(die  act)  (21  U.S.C  360c)  establishes 
three  categories  (cla88.e8)  ofxievices, 
depending  on  the  regulatory  controls 
needed  to  provide  reasonable  assurance 
of  their  safety  and  effectiveness:  class  I, 
general  conbrols;  class  U,  performance 
standards;  and  class  m,  premarket 
approval. 

Section  513(d)(2)(A)  of  die  act  (21 
U.S.C.  380c(d)(2)(A))  authorizes  FDA  to 
exempt  by  regulation,  a  generic  type  of 
class  I  device  from  the  requirement  of, 
among  other  things,  premarket 
notification  in  sectioai  510(k)  of  the  act 
(21  U.S.C  3eo(k))  and  21 CFR  Part  807, 
Subpart  E.  Such  an  exemption  permits 
manufacturers  to  Introduce  into 
commercial  distribution  generic  types  of 
devices  without  first  submitting  to  FDA 
a  premarket  notification.  When  FDA 
was  publishing  its  proposed 
classification  regulations  for 
preamendments  devices,  the  agency  did 
Tiot  routinely  evaluate  whether  it  should 


grant  to  manufacturers  of  devices  placed 
in  class  I  an  exemption  from  the 
requirement  of  premarket  notification. 
Generally,  FDA  considered  such 
exemptions  only  when  the  advisory 
panels  indtided  them  in 
recommendations  to  the  agency. 

Recently,  FDA  developed  criteria  for 
exempting  certain  class  I  devices  from 
the  requirement  of  premarket 
notification,  to  reduce  the  number  of 
unnecessary  premarket  notifications 
thereby  fi>eeing  agency  resources  for  the 
review  of  more  complex  notifications. 

FDA  believes  that  exempting  these 
devices  will  allow  the  agency  to  make 
better  use  of  its  resources  and  thus 
better  serve  the  public.  In  other  words, 
the  process  of  exempting  these  devices 
from  the  510(k)  premarket  notification 
program,  where  premarket  notification 
will  not  advance  FDA's  |mblic  health 
mission,  will  free  additional  resources  to 
address  pressing  regulatory  concerns 
and  will  make  the  agency  more  efficient. 
The  development  of  exemption  criteria 
and  die  issuance  of  proposed  and  final 
rules  exempting  appropriate  devices 
from  the  requirement  of  premarket 
notification  will  help  implement  a  goal 
in  FDA's  May  1987  "A  Plan  for  Action 
Phase  U"  (Ref.  1). 

On  May  1, 1987  (52  FR  16102),  FDA 
published  a  final  regulation  classifying 
220  clinical  chemistry  and  clinical 
toxicology  devices.  Also  on  May  1, 1987 
(52  FR  16139),  FDA  proposed  to  exempt 
fit)m  premarket  notification 
requirements  21  of  those  clinical 
chemistry  and  dinical  toxicology 
devices.  Interested  persons  were  given 
until  June  30, 1967,  to  comment  No 
comments  were  received.  Therefore, 
FDA  is  adopting  the  regulation  as 
proposed. 
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Criteria  for  510(k)  Exemptioas 

FDA  is  exempting  generic  types  of 
class  I  devices  from  the  requirement  of 
premarket  notification  with  the 
limitations  described  below,  if  FDA 
detennines  that  premaricet  notification 
is  unnecessary  for  the  protection  of  the 
public  health.  FDA  may  grant  an 
exemption  if  botti  of  the  following 
criteria  are  met: 

1.  FDA  has  determined  that  the  device 
does  not  have  a  significant  history  of 
false  or  misleading  claims  or  of  risks 
associated  with  inherent  characteristics 
of  the  device  such  as  device  design  or 
materials.  When  making  these 
determinations,  FDA  may  consider  the 
frequency,  persistence,  cause,  or 
seriousness  of  such  claims  or  risks,  or 
other  factors.  j 

2.  FDA  has  determined  that:  (a) 
Characteristics  of  the  device  necessary 
for  its  safe  and  effective  performance 
are  well  established:  (b)  anticipated 
changes  in  the  device  that  are  of  the 
type  that  could  affect  safety  and 
effectiveness  will  (1)  be  readily 
detectable  by  users  by  visual 
examination  or  other  means,  such  as 
routine  testing,  e.g.,  testing  of  a  clinical 
laboratory  reagent  with  positive  and 
negative  controls,  before  causing  harm; 
or  (ii)  not  materially  increase  the- risk  of 
injury,  incorrect  diagnosis,  or  ineffective 
treatment;  and  (c)  that  any  changes  of 
the  device  will  not  be  likely  to  result  in 
a  change  in  the  device's  classification. 

FDA  will  make  the  determinations 
above  based  on  its  knowledge  of  the 
device,  including  past  experience  and 
relevant  reports  or  studies  on  device 
performance. 

FDA  may,  if  it  has  concerns  only 
about  certain  types  of  changes  in  a  class 
I  device,  grant  a  limited  exemption  from 
premarket  notification  for  the  generic 
type  of  device.  A  limited  exemption  will 
specify  what  types  of  ch^es 
manufacturers  must  continue  to  report 
to  FDA  te  the  context  of  premarket 
notification.  For  example,  FDA  may 
exempt  a  device  except  when  a 
manufacturer  intends  to  use  a  different 
material. 

FDA's  decision  to  grant  an  exemption 
from  the  requirement  of  premarket 
notification  for  a  generic  type  of  class  I 
device  is  based  upon  the  existing  and 
reasonably  foreseeable  characteristics 
of  commercially  distributed  devices 
within  that  generic  type.  Because  FDA 
cannot  anticipate  every  change  in 
intended  use  or  characteristic  of  a 
device  that  could  significantly  affect  a 
device's  safety  or  effectiveness, 
manufacturers  of  any  commercially 
distributed  class  I  device  for  which  FDA 
has  granted  an  exemption  from  the 


requirement  of  premarket  notification 
must  still  submit  a  premarket 
notification  to  FDA  before  introducing 
■or  delivering  for  introduction  into 
interstate  commerce  for  commercial 
distribution  the  device  when: 
■  (1)  The  device  is  intended  for  a  use 
different  from  its  intended  use  before 
May  28, 1976,  or  the  device  is  intended 
for  a  use  different  fit>m  the  intended  use 
of  a  preamen(£nents  device  to  which  it 
had  been  detennined  to  be  substantially 
equivalent;  e.g.,  the  device  is  intended 
for  a  different  medical  purpose,  or  the 
device  is  intended  for  lay  use  where  the  . 
former  intended  use  was  by  health  care 
professionals  only;  or 

(2)  The  modified  device  operates  using 
a  different  fundamental  scientific 
technology  than  that  in  use  in  the  device 
before  May  28, 1976;  e.g.,  a  surgical 
instrument  cuts  tissue  with  a  laser  beam 
rather  than  %vith  a  sharpened  metal 
blade,  or  an  in  vitro  diagnostic  device 
detects  or  identifies  infectious  agents  by 
using  a  deoxyribonucleic  acid  (DNA) 
probe  or  nucleic  acid  hybridization 
technology  rdther  than  culture  or 
immunoassay  technology. 

Reference 

The  following  information  has  been 
placed  in  the  Etockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  Rjn.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857,  and  may  be 
seen  by  interested  persons  frtim  9  a.m. 
to  4  p.m..  Monday  through  Friday. 

1.  'Tood  and  Drug  Adminiitration— A  Plan 
for  Action  Phase  n,"  Public  Heahh  Service, 
Department  of  Health  and  Human  Services, 
May  1987.  p.  9. 

Environmental  Impact 

The  agency  has  detennined  under  21 
CFR  25.24(e](2]  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Economic  Impact 

FDA  has  carefully  analyzed  the 
economic  effects  of  this  final  rule  and 
has  determined  that  the  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  niunber  of  small  entities 
as  defined  by  the  Regulatory  Flexibility 
Act.  In  accordance  with  section  3(g)(l] 
of  Executive  Order  12291,  the  impact  of 
this  final  rule  has  been  carefully 
analyzed,  and  it  has  been  detennined 
that  the  final  rule  does  not  constitute  a 
major  rule  as  defined  in  section  1(b)  of 
the  Executive  Order. 

The  devices  subject  to  this  proposed 
rule  are  now  subject  only  to  the  general 


controls  provisions  of  the  Federal  Food, 
I^rug,  and  Cosmetic  Act  (2i  U.S.C.  351. 
352.  360,  360f,  36ah.  360i.  and  360j). 

list  of  Subjects  in  21  CFR  Part  862 

Medical  devices. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Oirugs,  Part  862  is  amended 
as  follows: 

PART  862-CUNICAL  CHEMISTRY 
AND  CLINICAL  TOXICOLOGY 
DEVICES 

1.  The  authority  citation  for  21  CFR 
Part  862  continues  to  read  as  follows: 

Authority:  Sees.  S01(f),  SIO.  513, 515. 520, 
701(a).  52  Stat.  1055,  7S  SUt.  791-795  as 
amended,  90  SUt  540-548,  552-559,  565-574, 
576-577  {21  U.S.C.  351(f).  360,  360c.  360e.  3e0j. 
371(a));  21  CFR  5.10. 

2.  A  new  S  862.9  is  added  to  read  as 
follows: 

St62.9   IJnittatk>nsofex«fflp(lonsfrofn 
•MtlonS10(k)oftiMact 

FDA's  decision  to  grant  an  exemption 
from  the  requirement  of  premarket 
notification  (section  510(k]  of  the  act)  for 
a  generic  type  of  class  I  device  is  based 
upon  the  existing  and  reasonably 
foreseeable  characteristics  of 
commercially  distributed  devices  within 
that  generic  type.  Because  FDA  cannot 
anticipate  every  change  in  intended  use 
or  characteristic  that  could  significantly 
affect  a  device's  safety  or  effectiveness, 
manufacturers  of  any  commercially 
distributed  class  I  device  for  which  FDA 
has  granted  an  exemption  frx)m  the 
requirement  of  premaricet  notification 
must  still  submit  a  premarket 
notification  to  FDA  before  introducing 
or  delivering  for  introduction  into 
interstate  conmierce  for  commercial 
distribution  the  device  when; 

(a)  The  device  is  intended  for  a  use 
different  from  its  intended  use  before 
May  28, 1976,  or  the  device  is  intended 
for  a  use  different  frY>m  the  intended  use 
of  a  preamendments  device  to  which  it 
had  been  determined  to  be  substantially 
equivalent;  e.g.,  the  device  is  intended 
for  a  different  medical  purpose,  or  the 
device  is  intended  for  lay  use  where  the 
former  intended  use  was  by  health  care 
professionals  only;  or 

(b)  The  modified  device  operates 
using  a  different  fundamental  scientific 
technology  than  that  in  use  in  the  device 
before  May  28. 1976;  e.g..  a  surgical 
instrument  cuts  tissue  with  a  laser  beam 
rather  than  with  a  sharpened  metal 
blade,  or  an  in  vitro  diagnostic  device 
detects  or  identifies  infectious  agents  by 
using  a  deoxyribonucleic  acid  (DNA) 


probe  or  nucleic  add  hybridization 
technology  rather  than  culture  or 
immunoassay  technology. 

3.  Section  862.1190  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

§882«1190   Copper  teat  ayslein, 

•       •     '  •       •       • 

(b)  ClassificaUon.  Class  L  The  device 
is  exenq>t  from  the  premarket 
notification  procedures  in  Subpart  E  of 
Part  807. 

4.  Section  862.1210  is  amended  by 
revising  paragraph  (b)  to  read  as  , 
follows: 

IM2.1210   Craalinatoatsyatain. 

(b)  Classification.  Class  I.  The  device 
is  exenq>t  fixim  the  premaricet 
notification  procedures  in  Subpart  E  of 
Part  807. 

5.  Section  862.1255  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 


i  M2.12»   2>Olptioaphog)yoortc 
teatayatwn. 


(b)  Classification.  Class  L  The  device 
is  exen^it  from  die  premaricet 
notification  procedures  in  Subpart  E  of 
Part  807.       -;i:  v^  . 

6.  Section  862.1290  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

SM2.1290    Fatty  add*  toat  system. 

•  *        *     '   *        * 

(b)  Classification.  Class  L  The  device 
is  exempt  fit>m  die  premarket 
notification  procedures  in  Subpart  E  of 
Part807. 

7.  Section  862.1305  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

S  862«1306   FofiMninosfutainic  add 
(FIGLlOteataystam. 

•  •       •       •       * 

(b)  Classification.  Class  I.  Tlie  device 
is  exenqit  from  the  premaricet 
notification  procedures  in  Subpart  E  of  ' 
Part  807. 

8.  Section  862.1320  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

S862.1320   Qaaliteadditytaatsyatein. 

(b)  Classification.  Class  L  The  device 
is  exenqit  firom  the  premarket 
notification  procedures  in  Subpart  E  of 
Part807. 

9.  Section  862.1365  is  amended  by 
revisfaig  para^aph  (b)  to  read  as 
follows: 


S882.1365   QhilaAMpnataatayatam. 

•       •       •       •       • 

(b)  Classification.  Class  I.  The  device 
is  exenipt  from  the  premarket . 
notification  procedures  in  Subpart  E  of 
Part  807. 

la  Section  862.1380  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

{862.1380    Hydroxybutyrie 
dahydroQonaaa  test  aystam. 

***** 

(b)  Classification.  Class  I.  The  device 
is  exempt  fixna  the  premaricet 
notification  procedures  in  Subpart  E  of 
Part807. 

11.  Section  862.1420  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 


S  862.1420   laodtric  dahydroganasa 
syatatn. 


(b)  Classification.  Class  I.  The  device 
is  exempt  frt)m  the  premarket 
notification  procedures  in  Subpart  E  of 
-Part  807.  .  . 

12.  Section  862.1470  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

{882.1470    UpM  (total)  tastayatam. 

(b)  Classification.  Class  I.  The  device 
is  exempt  frt>m  the  premarket 
notification  procedures'in  Subpart  E  of 
Part  807. 

13.  Section  882.1490  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

{862.1490    Lysozynta(muramldasa)tost 
ayatam. 

*        *        •       •       • 

(b)  Classification.  Class  I.  The  device 
is  exempt  bom  the  premarket 
notification  procedures  in  Subpart  E  of 
Part  807. 

14.  Section  862.1515  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 


{862.1515 
ayatam. 


Nttrogan  (amlno4ittregan)  taat 


(b)  Classification.  Class  I.  The  device 
is  exempt  bam.  the  premarket 
notification  procedures  in  Subpcul  E  of 
Part  807. 

15.  Section  882.1565  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

{882.1565   8  Phoaphogluconate 
dahydroganaaa  taat  ayatam. 

•       *       •       •       • 

(b)  Classification.  Class  L  The  device 
is  exempt  bom  the  premarket 


notification  procedures  in  Subpart  E  of 
Part  807. 

16.  Section  862.1575  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

{882.1575   PltoaplwHpid  teal  ayatam. 

*       *       *    '   *       * 

(b)  Classification,  Class  I.  The  device 
is  exempt  &t>m  the  premaricet 
notification  procedures  in  Subpart  E  of 
Part  807. 

17.  Section  862.1640  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

{882.1640    Protain-<KHind  lodina  taat 
ayatam. 

***** 

(b)  Classification.  Class  I.  The  device 
is  exempt  bom,  the  premarket 
notification  procedures  in  Subpart  E  of 
Part  807. 

18.  Section  862.1670  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

{862.1670    Sortiitoldaliydroganaaataal 


(b)  Classification.  Class  I.  The  device 
is  exempt  bam  the  premarket 
notification  procedures  in  Subpart  E  of 
Part  807. 

19.  Section  862.1720  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 


{862.1720   Trtoaaphoaphato 
taat  ayatam. 


(b)  Classification.  ClassT.  The  device 
is  exempt  fit>m  the  premarket 
notification  procedures  in  Subpart  E  of 
Part  807. 

20.  Section  862.1815  is  amended  by 
revising  paragraph  (b)  to  read  as 
foUowK 

{862.181S   Vitamin  E  taat  ayatam. 

*****  ^ 

(b)  Classification.  Class  I.  The  device 
is  exempt  bam  the  premarket 
notification  procedures  in  Subpart  E  of 
Part  807. 

21.  Section  862.2100  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

{8622100    Caleulater/date  procaaaing 
modula  tor  clinical  uaa. 


(b)  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notification  procedures  in  Subpart  E  of 
Part  807. 

22.  Section  862.3750  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 
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(b)  Ckasificatkm.  Qass  I.  Tlie  device 
is  exempt  ftoa  die  premaifcet 
notificatiiHi  procedures  in  Subpart  E  of 
Part  807. 

23.  Section  862J850  is  amended  by 
revising  paragraph  (b)  to  read  as    > 
follows:  ' 


(b]  Classification.  Class  I.  The  device 
is  exempt  from  the  premarket 
notificatian  pfocedures  in  Sobport  E  of 
Part  807. 

Dated:  Uafy  18. 1988. 
Ffank  E.  Young, 

Commissioner  of  Food  and  Drugs. 
(FR  Doa  8B-12866  FIM  6-7-88!  ft4S  an| 
MIMS  CODE  «ia-»Mi 


DEPARTMENT  OF  THE  INTERIOR 

Oftlea  of  Surfac*  Mining  Reciamation 
ana  cniorcamoni 


30CFRPart904 

AflModmants  to  ttM  Arkaosaa 
Ponnanant  Ragiriatoiy  Piuyiani^ 
Cocfactioa 


AOBICV:  Office  of  Surface  Mining 

RedamatioD  and  Kducanwat  (OSMRE). 

Interior. 

action:  Final  rule;  correction. 


r  This  notloe  eoRects  a  final 
rule  published  in  the  Fadecal  Ragietat  on 
March  28, 1068  (53  PR  9881)  that 
appiovad  parts  of  as  auieudinent 
submitted  by  the  State  of  Arkansas  as  a 
modBfifcatiao  to  its  pataiaiiKat  regulatafy 
program  under  the  Surface  Mining 
Cootrol  and  RedamatiaB  Act  of  1977.  In 
the  codified  seetioii  of  die  ooUce, 
OSMRE  inadvertently  omitted  sections 
of  the  Ariiansas  Surface  Coal  Mining 
and  Redamation  Code  fiiora  the  Itet  of 
state  regulations  the  Director  approved 
and  incoRecdy  died  a  State  regulation 
for  which.  OSMRE  requires  an 
amendment 

FOR  ROTTHER  mFOMNATION  CONTJICT: 
Mr.  James  Monoiet  Dbector,  Tulsa 
Field  Office,  Cffice  of  Sarface  Minfaig 
Reclamation  and  Enforcement,  5100  R 
Skelly  Drive,  Suite  550,  Tulsa,  Oklahoma 
74135.  Telephone:  (918)  581-&l3a 
surptEMCNTARY  information: 

LConactiaas 

In  FR  Doc  88-6093,  appearing  in  die 
Padnal  Register  Monday,  Mardi  28, 
1988.  page  9881,  the  following 
corrections  are  made:  > 

1.  In  paragraph  (d)  of  i  904.15,  on  page 
9685k  the  following  sections  are  added  in 


numerical  order  784.20(8)  (11  and  (2), 
784.20(b)(1),  784.20(e),  807.11(d)(2)(v), 
845.1S(b)(2)(i),  8i5.15(bKl)  P)  awl  (»). 
and  845.15(b)(2). 

2.  Paragraph  (b)  ef  1 961.18,  on  page 
9885,  is  corrected  by  changing  "1000(&ir 
to  "1000(50).". 

Date:  May  sai88& 
Raymond  L.  Lowiia, 

Assistant  Director.  Western  Field  Operations. 
[FR  Doc.  88-12882  Filed  6-7-88;  8^45  aial 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPwt147. 
[FRL-3373-9] 

Slta  UndattWMRd  li»ctten  CoRtrai 
Programa;  minoia 

agency:  United  States  Environmental 
Protection  Agency  (U.S.  EPA). 
action:  Notice  of  die  U.S.  EPA's  action 
to  terminate  withdrawal  proceedings. 


\  MS.  EPA  aimoonBea  the 
terminatkm  (rf  arittdrawal  ptocaedingi 

regarding  Illinois'  Class  D  Underground 
Injection  Control  (UIQ  program 
administered  by  die  HHnois  Department 
of  Mines  and  Minerals  (IDMM)..The 
State  has  prfanary  enforeement 
responsibffity  for  dds  program  and^ 
section  1425  of  the  Safe  Drirddiig  Water 
Act  (SDWA)  as  amended,  42  U.S.C. 
30alih-4.  This  action  termkiates  the 
withdrawal  procesa  that  was  initiated 
on  December  12, 1986,  when  the 
Governor  of  Ulinois  was  notified  by  the 
Administrator  that  die  U.S.  EPA  was 
initiating  procedures  to  withdraw 
program  authority  from  the  State.  A 
pubBc  hearing  to  discDSs  withdrawal 
was  held  on  Jdy  8, 1987,  in  faia,  Illinois 
and  was  followed  by  a  thirty  (90)  day 
comment  period. 

Since  diat  time,  die  US.  EPA's  audita 
of  the  program,  which  were  conducted 
on  August  26-30, 1987  and  March  7-11, 
1968.  have  shom  sigaificant 
improvement  in  the  program  to  sach  an 
extent  that  it  has  been  determined  that 
the  program  is  affective  in  protecting 
Undergroand  Souices  of  Drinking  Water 
(USDW).  Aa  a  result,  die  U.S.  EPA  has 
terminated  withdrawal  proceetynga. 
EFncnVS  OATK^ad  1. 1988. 

regarding  this  action  are  available  at  Ae 
following  address  for  review. 
Underground  In|ection  Contra)  Section 
(5WD-TUB^),  Safe  Drinkhig  Water 
Branch,  Region  V,  U.S.  Environmental 
Aotection  Agmcy,  290  Soqth  Dearborn 
Street,  Chicago,  Illinois  60604. 


FOR  FURfTNBI  MRORMRTIOII  CONTACT: 

Ms.  Lynn  Crlveflo,  Safe  Drhddng  Water 
Branch  (SWD-Tim-^.  U.& 
EnvirmaBantal  PretactioB  Agency,  230 
South  Daarbora  Street.  Chicago.  lUinoia 

60604,  (312)  886-2929. 


SUFPLEMENTAMV  RlfORMATICNL 
Background 

On  Becembef  1, 1981,  Illinois  applied 
for  primary  enforcement  responsibility 
(primacy)  for  die  State's  Class  U  UIC 
program  ondar  section  1426  of  the 
SDWA.  The  SDWA  established  die 
Class  n  UIC  program  to  protect  USDW 
from  possible  adverse  impacta  that 
could  resah  from  ^  imprt^er  liqedioB 
of  fluids  assodated  with  the  production 
of  oil  and  gas. 

On  February  1. 1864.  dw  U.S.  EPA 
granted  primacy  toOinda.  The  State 
designated  the  IDMM  as  the 
implemoiting  aganqr.  Thia  aitdiorization 
of  primacy  is  codlflad  at  40  CFR  l«r.701. 
In  approving  Illinois'  primacy,  tha  U.S. 
EPA  also  approved  the  State's  program 
description,  Memorandmn  of 
Agreement,  and  assodated  program 
commitmento  from  the  IDMM.  "Iliese 
piuyaa  conanilateiits  indaded 
implemeuliug  an  aiJBCIiva  program  <A 
ragalatiana  and  anfoBoeBent  to  ensure 
diet  USDW  would  be  protected. 

In  April  1988»  die  US.  BPA  conduded 
a  routine  evahiatiao  of  dia  State's  Oass 
n  program  administered  by  the  IEN4M. 
The  evaluation  raised  a  number  of 
questions  about  the  program;  as  a  resuH. 
the  U.S.  EPA  conduded  a  detailed,  in- 
depdi  evduation  a^ddi  eahnnated  in 
the  report  entidad,  Emluation  of  the 
BHnois  Department  ofMbtes  and 
Minerals.  Division  of  Oil  and  Gas,  Clots 
II  Uadergmaad  b^ei^ioa  Control 
Avt^ran  Jlipoil  TUs  npott  oathned  a 
number  of  concerns  that  the  U.Sb,  EPA 
had  about  the  program  and  ita  ability  to 
ensure  {ffotection  of  USDW.  The  rqiort 
induded  corrective  actions  that  needed 
to  be  instituted  by  the  DMM  in  order  to 
adiieve  a  ptagram  ftat  woidd  be 
effective  in  protecting  USDW.  TUs 
report  was  trmsmitted  to  die  Dfrector  of 
the  IDMM  on  December  13, 1985. 
Thraoj^nt  19881  RagM  V 
represantattvaa  mat  addi 
representatives  of  the  Stat6  of  Idtaiois; 
however,  these  negotiations  failed  to 
bring  about  the  necessary  program  . 
changes.  In  July,  1986,  the  Region  V 
Adra^nstralor  notified  the  Governor  of 
Illinois  of  his  intention  to  recommend  to 
die  U.S.  H>A  Adafaiistratar  dtat  dw 
State's  authority  to  administer  die  Class 
II  program  be  withdrawn. 

bi  November  of  1988,  anodier  audit  of 
the  program  was  conducted  by  die  U.& 


EPA  Region  V.  Region  V  personnel 
reviewed  records  and  interviewed  the 
IDMM's  personnel  to  determine  if  the 
recommendations  outiined  in  the 
previous  report  had  been  put  into 
practice.  The  resulta  of  the  audit  showed 
that  significant  progress  had  not  be.en 
made.  These  results  were  compUed  into 
a.  report  «ntitied  Fiscal  Year  19B6  End  of 
the  Year  Evaluation  of  the  Illinois 
Department  of  Mines  and  Minerals, 
Division  of  Oil  and  Gas,  Class  II 
Underground  Injection  Control  Program. 
This  report  was  transmitted  to  the  State 
inDecemberl988. 

On  Decemberl?,  1986,  tiie  U.S.  EPA 
Administrator  notified  the  Governor  of 
Ulinds  that  authority  to  administer  the 
Illinois  Qass  II  program  would  be 
withdrawn  uiiless  the  State  could  show 
that  its  program  was  effective  in 
protecting  USDW. 

A  pubuc  hearing  was  held  on  July  8, 
1987,  to  solicit  commenta  from  the  public 
and  regulated  community  on  the  U.S. 
EPA's  proposed  action  to  withdraw 
primacy  from  the  State.  By  this  time 
Region  V  had  observed  several 
improvements  in  the  State's  program. 
These  induded  die  addition  of  a 
technical  staff  to  review  permits  and 
conduct  file  reviews,  a  compliance 
manager  to  direct  and  track  enforcement 
activities)  and  the  assignment  of  existing 
field  personnel  solely  to  UIC  activities. 

Beginning  on  August  28, 1987,  Region 
V  conducted  an  audit  of  the  present  UIC 
program.  The  results  of  this  audit 
showed  diet  the  State  had  made 
significant  improvementa  to  its  program. 
These  improvements  included  the 
following: 

•  In  1967.  a  new  UIC  Manager 
position  was  created  and  filled.  In 
addition,  five  (5)  technical  positions,  an 
enforcement  coordinator,  and  en 
additional  field  inspector  were  all  added 
to  tiie  State  UIC  program.  Five  (5)  field 
inspectors  and  a  pollution  control  officer 
previously  assigned  to  petroleum  and 
UIC  activities  were  reassigned  to 
exclusively  UIC  activities. 

•  Prior  to  1987,  die  State  did  not 
request  any  Federal  funds  nor  was  the 
program  included  in  the  State  budget  In 
1987,  the  State  applied  for  and  received 
$168,689  in  Federal  grant  funds  which 
were  used  to  fund  the  addition  of  UIC 
staff,  data  management  equipment,  and 
office  equipment. 

The  State  applied  for  an  FY  '88  grant 
in  July,  1987.  This  application  was 
approved  on  September  29, 1987. 

•  The  IDMM  completed  a  verified 
inventory  of  Class  H  injection  wells  in 
the  State.  To  date,  the  inventory  shows 
13,256  Class  II  wells  in  die  State.  ' 

•  UIC  permit  applications  were  being 
reviewed  by  a  technical  staff  composed 


of  geologists,  petroleum  engineers,  an 
enforcement  coordinator,  and  a 
hydroiogist 

•  File  reviews  were  being  conducted 
by  technically  trained  staff  and  were 
qualitative  as  well  as  quantitative.  In 
the  grant  application  for  FY  '88,  which 
was  approved  by  Region  V,  the  State 
commitied  to  complete  all  file  reviews 
by  July  1, 1992.  This  was  to  be 
accomplished  by  completing 
approximately  730  well  record  reviews 
per  quarter. 

•  The  State  had  established  a  UIC 
inspection  program  that  was  separate 
from  the  oil  and  gas  program.  This 
resulted  in  more  resources  being 
devoted  to  the  monitoring  of  Class  n 
injection  activities,  and  a  more  informed 
and  better  trained  field  staff. 

•  The  IDMM  had  computerized  its 
data  management  function.  This  allowed 
better  tracking  of  inspections  and 
Mechanical  Integrity  (MI),  and  required 
operators  to  perform  remedial  actions. 
1987  was  the  first  year  in  which  the 
IDMM  required  operators  to  perform 
remedial  action.  1987  was  the  first  year 
in  which  the  IDMM  required  operators 
to  perform  pressure  tests  on  existing 
Class  II  wells. 

•  The  IDMM  had  taken  steps  to 
identify  wells  that  lacked  MI,  and 
required  operators  to  perform  remedial 
actions.  In  1967,  the  IDMM  began 
requiring  their  operators  to  perform 
pressure  tests  on  existing  Class  II  wells. 

After  evaluating  these  actions,  the 
U.S.  EPA  was  able  to  determine  that  the 
State's  Class  II  UIC  program  was 
effective  in  protecting  USDW.  As  a 
result  die  U.S.  EPA  has  notified  die 
Governor  of  Illinois  of  its  decision  to 
terminate  withdrawal  proceedings.  The 
U.S.  EPA  will  continue  to  provide  close 
oversight  of  the  program  and  take 
whatever  actions  are  necessary  to 
insure  that  the  State  continues  to 
provide  effective  protection  of  USDW 
from  contamination  by  injection 
activities.  The  U.S.  EPA  will  do  diis 
through  periodic  program  evaluations, 
grant  funding  and  workplan  review, 
independent  enforcement  actions,  and  if 
necessary,  can  begin  withdrawal 
procedures  again. 

Authority:  42  U.S.C.  300f-300j. 
Dated:  April  21. 1988. 
Vaklai  V.  Adamkus, 

Regional  Administrator. 

{PR  Doc.  88-10995  Filed  6-7-88;  8:45  aita] 
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40  CFR  Part  180 

(PP  6F3386. 7F3S42/R965:  FLR-3392-9] 

Paatidda  Tolarancea  for  Iprodiona 

AOENCV:  Environmental  Protection 
Agency  (EPA). 

action:  Final  rule. 

summary:  This  rule  establishes 
tolerances  for  residues  of  the  fungicide 
iprodione  in  or  on  caneberries  and 
potatoes.  This  regulation  to  establish  the 
maximum  permissible  level  for  residues 
of  iprodione  in  or  on  these  raw 
agricultural  commodities  was  requested 
by  Rhone-Poulenc,  Inc. 

EFFECTIVE  DATE:  Effective  on  June  8 
1988. 

ADDRESS:  Written  objections  may  be 
submitted  to  the:  Hearing  Clerk  (A-110), 
Environmental  Protection  Agency.  Room 
3708, 401  M  Sti«et  SW.,  Washington.  DC 
20460. 

FOR  FURTHER  INFORMATION  CONTACT: 

By  mail:  Lois  A  Rossi,  Produd  Manager 
(PM)  21,  Registi-ation  Division  (TS- 
767C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  Sti«et  SW.,  Washington.  DC  20460. 

Office  location  and  telephone  number 

'    Room  237,  CM  #2, 1921  Jefferson 
Davis  Highway,  Arlington,  VA  22202, 
(703)  557-1900. 

SUPPLEMENTARY  INFORMATION:  EPA 

issued  notices,  published  in  the  Federal 
Register  of  March  19, 1986  (51  FR  9514) 
and  November  25, 1987  (52  FR  45237), 
which  announced  that  Rhone-Poulenc, 
In&,  P.O.  Box  12014, 2  T.W.  Alexander 
.  Drive,  Research  Tr^^ngle  Park,  NC 
27709,  had  submitted  pesticide  petitions 
(PP  6F336e  and  PP  7F3542  for  potatoes 
and  caneberries,  respectively)  to  EPA 
proposing  that  40  CFR  Part  180  be 
amended  by  establishing  tolerances  for 
the  combined  residues  of  the  fungicide 
iprodione  [3-(3,5-dichlorophenyl)-N-(l- 
methylethyl)-2,4-dioxo-l- 
imidazolidinecarboxamide),  its  isomer 
I3-(l-mediylediyl)-N-(3.5- 
dischlorophenyl)-2,4-dioxol- 
imidazolidinecarboxamide],  and  its 
metabolite  [3-(3,5-dichlorophenyl)-2,4- 
dioxo-1-imidazolidinecarboxamide]  in 
or  on  potatoes  at  0.5  part  per  million 
(ppm)  and  in  or  on  caneberries  at  25.0 
ppm. 

There  were  no  commenta  received  in 
response  to  the  notices  of  filing. 

The  data  submitted  in  the  petitions 
and  other  relevant  material  have  been 
evaluated.  The  data  considered  include: 

1.  A  three-generation  rat  reproduction 
study  using  dosage  levels  of  0.  250, 500, 
and  2.000  ppm  with  a  no-observed-effect 


21452         Fadenl  Rfgbter  /  Vol.  53,  No.  110  /  Wednesday,  faae  a,  1968  /  Rules  and  Regulations 


Federal  Regbter  /  Vol.  53.  No.  110  /  Wednesday.  June  8.  1986  /  Rules  and  Regaiationg         21453 


level  (NOEL]  of  500  ppm  (25  nuUiTUBS 
per  kilogram  of  body  weight  per  day 
(mg/kg  bwt/day)).  a  repfoductive 
lowest-effect  level  (LEL)  of  2,000  ppm 
(100  mg/kg  bwt/day),  and  a  systeinic 
NOEL  equal  to  or  greater  thao  2.000  ppm 
(100  mg/kg  bwt/day): 

2.  A  rabbit  teratology  study  in  \is^{ch 
the  following  doses  were  administered 
by  gavage:  0,  20,  60,  and  200  mg/kg  bwt 
resulting  in  a  teratogenic  NOEL  equal  to 
or  greater  than  60  mg/kg  bwt; 

3.  A  rat  teratology  study  in  which  the 
following  doses  were  administered  by 
gavage:  0, 40, 90,  and  200  mg/kg  bwt. 
resulting  in  a  teratogenic  NOEL  equal  to 
90  mg/kg  bwt  (considered 
supplementary  under  current  guideHnes 
and  may  be  upgraded  to  mininram  with 
additional  information); 

4.  A  24-month  feeding/ oncogenicity 
stndy  in  rats  using  dosage  levels  of  12S, 
25a  and  1,000  ppm  (6.25. 12.5.  and  50 
mg/kg  bwt/day),  which  showed  no 
oncogenic  effects  under  the  conditions 
of  the  study; 

5.  An  Ift-nontb  oncogenicity  study  in 
mice  osing  dosage  levels  of  200;  500^  and 
1,250  ppm  (2a&  71A.  md  178.6  mg/kg 
bwt/day).  which  showed  no  cmcogcnic 
effects  under  the  cooditioos  of  the  study. 

&  A  1-year  dog  feeding  study  using 
dosage  levels  of  168.  fiOO.  and  3.600  ppm 
[42, 15.  aad  90  rag/kg  bwt/day)  witib  a 
NOEL  of  168  ppm  (4.2  mg/kg  bwt/day) 
and  an  LEL  of  600  ppm  (15  mg/kg  bwt/ 
day);*  and 

7.  A  90-day  dog  feeding  study  using 
dosage  levels  of  800, 2,400,  and  7,200 
ppn  (20, 60,  and  180  mg/kg  bwt/day) 
with  a  NOEL  of  2,400  ppm  (00  mg/l^ 
bwt/day)  and  an  LEL  fk  7,200  ppm  (180 
mg/kg  bwt/day). 

Data  currently  lackfaig indnde  an 
appropriate  toxicology  laboratory 
animal  metabolinn  study  and  a  potato 
processing  study.  The  raetabolinn  stndy 
is  currently  under  review  by  Agency 
scientists.  The  Agency  expects  the 
potato  processing  study  to  be  sabmitted 
%vithin  4  Booths. 

The  acceptable  daily  intake  [ABX) 
based  on  the  NC^L  of  4.2  mg/kg  bwt/ 
day  from  the  1-year  dog  feed^  study 
and  using  a  fauncfaedfold  safety  factor,  is 
calcnlatni  to  be  OM  mg/kg  bwt/day. 
The  tbe<Hetical  maximum  residue 
amtribotioa  from  the  proposed 
tolerances  are  0.000835  mg/ kg/day  and 
utilizes  2.09  percent  of  the  ADL  These 
tolerances  and  the  previously 
established  tolerances  utilize  a  total  of 
110.0  percent  of  the  ADl  fm  the  US, 
population  average. 

Although  the  TMRC  based  on  all 
established  tolerances  for  iprodiooe 
exceeds  the  ADL  the  Agency  believes 
that  the  actual  residues  to  which  the 
public  is  likely  to  be  exposed  are 


consideraUy  less  dian  indicated  by  the 

TMRC  for  the  following  reasons: 

.1.  Not  all  the  planted  crop  for  whicfa  a 
tolerance  is  established  is  normally 
treated  with  the  pesticide. 

2.  Most  treated  crops  have  residue 
levels  which  are  below  the  established 
tolerance  level. 

S.  Residues  are  frequently  reduced 
when  foods  are  proeessed  or  prepared 
for  human  consnmption. 

4.  Not  all  oops  contributing  to  the 
TMRC  an  hkely  to  be  consumed  by  an 
individual. 

There  are  no  regulatory  actions 
pending  against  the  registration  of 
iprodione.  Tlie  metabolism  of  iprodione 
in  plants  and  animals,  except  for  general 
laboratory  animal  metabolism,  is 
adequately  understood  for  purposes  of 
the  tolerances.  An  analytical  method, 
gas  Uquid  duomatograpby  using  an 
election  capture  detector,  is  available  in 
Volume  II  of  the  Pesticide  Analytical 
Manual  for  enforcement  purposes.^       * 

The  pesticide  is  useful  for  the 
purposes  for  which  the  tolerances  are  . 
sought  Based  on  the  data  and 
information  considered  by  the  Agency,  it 
is  concluded  diat  the  estaUidmient  of 
the  tolerances  will  protect  the  pnUfc 
health.  Therefore,  the  tolerances  are 
established  as  set  forth  below. 

This  tolerance  for  potatoes  wUl  expire 
1  year  after  the  date  of  publicatioB  of 
this  final  rule.  Based  on  the  review  of 
the  potato  processing  data,  the  Agency 
will  determine  whether  the  issuance  of  a 
permanent  tolerance  is  appropriate. 

Any  person  adversely  affected  by  dds 
regulation  may,  widiin  30  days  after 
publication  of  tins  notice  in  t^  Federal 
HegislBE,  file  wnitten  objections  with  the 
Hearing  Clerk  at  the  address  given 
above.  Such  objections  should  ^lecify 
the  provisions  of  the  regidation  deemed 
objectionable  and  the  grounds  for  the 
objections.  If  a  hearing  is  requested,  the 
objections  must  state  the  issues  for  the 
hearing  and  the  grounds  for  the 
objections.  A  hearing  will  be  granted  if 
the  objections  are  supported  by  grounds 
legally  sufficient  to  justify  die  reUef 
sought. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12281. 

Pursuant  to  die  requirements  <rf  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354, 94  Stat.  1164,  5  U.S.C  601-«12).  die 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 


the  Fsderri  Register  of  May  4. 1961  (46 

FR  24050). 

(Sec.  408(e).  68  SUt  514  {21  U.S.C  346a(e)]) 

List  of  Sobiects  in  48  CFK  Part  180 

Administrative  practice  and 
procedure.  Agricultural  commodities, 
Pesticides  and  pests. 

Dated:  May  27. 1986. 
Doughs  D.  Cimpk. 
Director.  Office  of  Pesticide  Programs. 

Tlierefore,  40  CFR  Part  180  is 
amended  as  follows: 

PART180-(AMENDED] 

1.  The  authority  dtatian  for  Part  180 
continues  to  read  as  MIows: 

AnHmritjr:  21  U.S.C  340a. 

2.  Section  180.399(a)  is  amended  by 
addii^  and  alphabetically  faiaerting  die 
commodities  canebenies  and  potatoes,' 
to  read  as  follows: 

S  180.399   Iprodloae;  tolanmeas  for 


(a)  •  *  * 


Cornmodtjr 


Polaloes — 


26.0 
•0.5 


'  TTiis  toleranoe  axpirM  June  8. 1989. 

(FR  Doc  88-12786  Rled  8-7-88;  8:45  am] 
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BIVIRONMENTAL  PROTECTION 
AQENCY 

40CFR  Part  180 
[OPP-300187A:  FRL-3383-7I 

DeflnMons  «Kf  (nterpratatlons; 
Technical  Amendments 

AOCNCV:  Environmental  Protecdon 
Agency  (EPA). 
action:  Final  rule. 


iary:  This  document  amends  40 
CFR  180.1  by  adding  an  entry  for 
blackberries  in  the  commodity 
definitions  and  by  revising  the  existing 
commodity  definition  for  canebenies. 
The  amendment,  winch  wrill  define  the 
commodity  terms  for  tolerance  purposes, 
was  requested  by  the  Interregional 
Researdi  Project  No.  4  (IR-4). 
EFFECnvi  BATE  jhine  8. 1988. 
AomffSK  Written  objections,  identified 
by  the  document  control  number,  [OPP- 


300ia7A],  may  be  submitted  to:  Hearing 
Clerk  (A-110),  Environmental  Protection 
Agency.  Rm.  3708. 401 M  St,  SW., 
Washingtoo.  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT 
By  mail:  Hoyt  Jamerson,  Emergency 

Response  and  Minor  Use  Section  (TS- 
'     767C).  Re^tratiop  Division  (TS- 

767C),  Environmental  Protection 

Agency.  401 M  St.,  SW.,  Washington. 

DC  20480. 
Office  location  and  telephone  number 

Rm.  716,  CM  #2, 1021  Jefferson  Davis 

Highway,  Arlington.  VA  22202,  (703)- 

5S7-23ia 
SUPPLEMENTARY  INFORMATION:  EPA 

issued  a  proposed  rule,  pubUshed  in  the 
Fadacal  Kagbtar  of  Aprd  28, 1088  (53  FR 
15239).  in  whkfa  H  was  announced  that 
the  Interregional  Research  Project  No.  4 
(IR-4).  New  Jersey  Agricnltural 
Experiment  Station.  P.O.  Box  231. 
Rutgers  University,  New  Brunswick,  NJ 
08908,  had  submitted  a  request  to  EPA 
on  behalf  of  Dr.  Robert  H.  Kupelian. 
National  Director.  IR-4  Project,  and  the 
IR-4  Technical  Committee  diat  die 
Administrator,  pursuant  to  section 
408(e]  of  the  Federal  Food,  Drug,  and  . 
Cosmetic  Act  propose  an  amendment  to 
40  CFR  180.1(h)  to  add  '1)}ackberries''  to 
the  general  category  of  commodities 
listed  in  column  A  and  to  defme  that 
commo<iUty  as  "Rubus  eubatus 
(including  dewberries,  lowberries, 
boysenberries,  marionberries, 
olallieberries,  Oregon  evergreen  berries, 
corybenies,  Himalayaberties. 
Lucretiabenies.  biogleberries,  mammoth 
blackbenies.  phenomeaalberries. 
rossbories.  Lavacabeiries, 
nectarberries,  Siawnee  blackbenies, 
Cheyenne  blackbenies.  Cherokee 
blackberries,  hullberries.  Chesterberries, 
black  satin  berries,  Dirksen  diomless 
berries,  darrowberries,  ravenberries, 
rangeiberries,  and  varieties  and/or 
hybrids  of  thesef  by  inserting  these 
corresponding  commodities  in  die 
specific  commodities  listing  in  column  B. 
llie  IR-4  requested  dds  amendment  in 
order  to  more  specifically  define  the 
commodity  teira  "blackbttiies." 

The  commodity  terms  "bladcberries," 
"boysenberries,"  and  "dewberries"  are 
also  listed  in  column  B  of  40  C7R 
180.1(h)  as  specific  raw  agricultural 
cominodities  for  the  general  commodity 
"caneberries."  In  order  to  make  the  crop 
definition  for  caoeberries  consistent 
with  die  blackberry  definition,  die 
commodity  terms  "blackberries," 
"dewberries,"  and  "boysenberries"  are 
deleted  fiom  the  specific  commodities 
listing  corresponding  to  the  general 
commodity  "caneberries"  and  replaced 
by  the  commodity  term  "Rhubus  spp. 
(including  blackberries),"  so  that  the 


entry  in  column  B  seeds  as  follows: 
"Rabas  spp.  tinduding  blackberries); 
Rubus  caesium  (youngbetries);  Rubus 
logaabaccus  (loganberries);  Rvbus 
occidentalin,  kktetss,  and  strigosus  (red 
and  black  raspberries);  and  varieties 
and/or  hybrids  of  these." 

The  Agency  concludes  that  tolerances 
established  for  the  general  category 
commodity  "caneberries"  and 
blackberries  should  be  adequate  to 
cover  pesticide  residues  on  the 
corre«^>onding  specific  commodities 
based  on  die  botanicd  relationship  of 
the  ccmmodities  and  the  similarity  of 
the  pest  prObtems  and  pesticide 
application  methods. 

There  were  no  comments  or  requests 
for  referral  to  an  advisory  committee 
received  in  response  to  the  proposed 
rule. 

The  data  sid«dtted  in  the  petition  and 
all  other  relevent  material  have  been 
evaluated  and  discussed  in  the  proposed 
rule.  Based  on  the  data  and  information 
considered,  the  Ageoi^  concludes  that 
'  the  tolerance  will  protect  the  public 
health.  Therefore,  the  tolerance  is 
established  as  set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  diis  document  in  the 
Federal  Register,  file  written  objections 
with  the  Healing  Clerk,  at  the  address 
given  above.  Such  objections  should 
specify  the  provisions  of  the  regulation 
deemed  objectionable  and  the  grounds 
for  the  obfecdons.  A  hearing  will  be 
granted  if  die  objectians  are  supported 
by  poands  legally  sufficient  to  justify 
the  relief  sou^it 

Hie  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pid).  L  96- 
354, 94  Stat  1181 5  U.S.C  601-612).  die 
Adffllnistiator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  toleranoe  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
die  Fadersl  Ragister  of  May  4. 1081  (46 
FR24950). 

List  of  Subjeols  in  88  CFh  reit  180 

'Administrative  practice  and 
procedure.  Agricultural  commodities, 
Pesticides  and  pests,  Reporting  and 
recordkeeping  requirements. 

Dated:  June  1. 1988. 
Dou^ss  0.  Campt, 

Director,  Office  of  Pesticide  Programs. 


Therefore,  40  CFR  Part  180  is 
amended  as  follows: 

PART  180-{AIIIIENDED] 

1.  The  authority  citation  for  Part  180 
continues  to  read  as  follows: 

AiahoBty:  21  U.S.C  34aa. 

2.  Section  18ai(h)  is  amended  by 
revising  the  definition  for  caneberries 
and  by  adding  a  definition  for 
blackbenies,  to  read  as  follows: 

9180.1    DefinMonsantfintorprststlons. 

*  *  «  *  « 

(h)*  •  • 


Black-    Aufiui    autaktf    4inctuding    taingMwrriw. 

tMrries.  tjtack  satin  berries,  boysenberries  Chero- 

Itee  Mfld^errieB,  Ctieetertieniee,  Chey. 


nee, 

riea.  Himaiairabeiiies,  hiabeinec  LsMacs- 

berrtos,  towtMwrtee,  t-ucrettebemes,  menv 


Oregon  eiwgreen 


berries,  oleNieberrieSt 
bemee. 

ries,  ravenberriee,  roeeberriee,  Shewnee 
blecttwrnes.  end  varietes  end/or  hybrids 
o(  ttwee). 
•  •  •  •  « 

Cane-  Rutfus  spp.  Cmdudng  blecM)en<ee:  Aubue 
CMOte  (youngbeny): /Mtut  Avantaocu* 
(logenbeny):  Rubus  eooidmitsm.  Uesus. 
and  stigcsus  (red  and  black  raspberries); 
and  vaiielies  and/or  hytmte  ol  these. 


[FR  Doc.  88-12889  Filed  8-7-88: 845  am] 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  94 

[PR  Docket  No.  87-<] 

Amendment  of  Parts  2, 22,  and  94  of 
Mm  Rulaa  Regarding  Use  Of  the  928- 
960  MHz  Band  for  Polnl*lo4luttipolnt 
Operatton^  Corraclion 

AOENCV:  Federal  Communications 
Commission. 

action:  Final  rule;  correction. 

SUMMANV:  This  document  corrects  errors 

in  die  Report  and  Older  in  PR  Docket 

87-7,  published  at  53  FR  11855,  April  11, 

1988. 

EFFECTIVE  date:  June  8, 1988. 

ADDRESS:  Federal  Communications 
Commission,  1919  M  Street  NW., 
Washington,  DC  20554. 
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FOR  FURTMER  INFORMATION  CONTACT: 
Herb  Zeiler.  Private  Radio  Bureau,  (202) 
634-2443. 

Emtum  '  . 

(Released:  April  29, 1988.  i 

In  the  matter  of  amendment  of 
§S  22J(n(g)(2)  and  94.65(a)(1)  of  the  rules  and 
regulations  to  re-channel  the  900  MHz 
multiple  address  frequencies  PR  Docket  87-5, 
RM-6206:  amendment  of  §  94.65(a)(1)  of  the 
rules  to  revise  footnote  3  in  the  frequency 
table  to  make  the  frequencies  available  for 
use  by  any  Part  94  Eligible,  RM-5362; 

Amendment  of  Part  2  and  SS  94.63(dK5) 
and  94.65(a)(1)  footnote  3  of  the  rules  to 
permit  operation  of  mobile  remote  meter 
reading  systems  on  a  primary  basis  on  the 
exclusive  power  radio  service  frequencies  in 
the  952.3625-452.8375  MHz  Band.  RM-5178; 
Amendment  of  Part  94  of  the  rules  to  permit 
intrasystem  communications  among  multiple 
address  system  master  stations,  RM-5383. 

-    On  March  14. 1988,  the  Commission 
released  a  Report  and  Order  (FCC  88-68, 
53  FR 11855  April  11, 1988)  in  the  above 
captioned  proceeding.  This  document 
makes  corrections  to  Appendix  B  as 
shown  below. 

1.  On  page  11858.  in  the  first  column, 
the  last  sentence  of  the  introductory  text 
in  i  94.65(a)(l]  the  grandfathering  date 
for  25  kHz  channels  is  hereby  changed 
to  May  11, 1988. 

2.  In  §  94.73(a)  the  Table  is  amended 
by  revising  footnotes  *  and  '  to  read  as 
follows: 

(a)  *  •  • 
Federal  Communications  Commission. 
RWalkarFMsterni. 
Acting  Secretary. 
[FR  Doc.  8fr-12835  Rled  6-7-88: 8:45  am) 


action:  Notice  of  closure. 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoaplierlc 
Administration 

SO  CFR  Part  675 

(DodWt  Na  71147-M08) 

Qroundfish  of  the  Bering  Sea  and 
Aleutian  Islands  Area 


R  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 


'  For  nultiple  address  operations  see 
|94.85(aKl)(iv). 

*  For  multiple  address  operations  see 
J94.85(a)(l)(iv).  When  an  omnidirectional 
transmitting  antenna  is  authorized  in  the  2190-2160 
MHz  band,  the  maximum  power  shall  be  SOdBm. 


r.  NOAA  announces 
prohibitionfl  on  deliveries  to  foreign 
processors  in  the  exclusive  economic 
zone  (EEZ)  of  yellowfin  sole  taken  in 
directed  fisheries  in  the  Bering  Sea  and 
Aleutian  Islands  Area.  This  action  is 
taken  under  provisions  of  the  Fishery 
Management  I^an  for  the  Groundfisb 
Fishery  of  the  Bering  Sea  and  Aleutian 
Islands  Area  (FMP),  and  is  necessary  to 
limit  joint  venture  processing  (JVP)  to 
the  amount  of  yellowfin  sole  specified 
for  JVP.  It  is  intended  to  assure  optimum 
use  of  groundfisb  and  promote  the 
orderly  conduct  of  the  groundfish 
fisheries. 

dates:  This  closiu«  is  effective  from 
2359  GMT.  June  3. 1988,  through 
December  31, 1988.  Comments  will  be 
accepted  through  June  20, 1988. 


:  Comments  should  be  mailed 
to  James  W.  Brooks,  Acting  Director, 
Alaska  Re^on,  National  Marine 
Fisheries  Service,  P.O.  Box  21868, 
Juneau,  AK  99802,  or  be  delivered  to 
Room  453,  Federal  Building,  709  West 
Ninth  Street,  Juneau,  Alaska. 

TOR  FURTHER  MPORMATION  CONTACT: 

Patiicia  A.  Peacock  (Resource 
Management  Specialist,  NMFS).  907- 

585-7230. 

SUPPLEMENTARY  RIRNMATWN:  The  FMP 
governs  the  groimdfish  fishery  in  the 
exclusive  economic  zone  under  the 
Magnuson  Fishery  Conservation  and 
Management  Act  The  FMP  was 
developed  by  the  North  Padflc  Fishery 
Management  Council  and  is 
implemented  by  rules  appearing  at  SO 
CFR  811.93  and  Part  675. 

In  1988,  the  initial  JVP  apportionment 
(53  FR  894,  January  14, 1988)  for 
yellowfin  sole  in  the  Bering  Sea  and 
Aleutian  Islands  Area  was  189,544 
metric  tons  (mt).  An  8,000-mt 
reapportionment  from  the  reserve  (53  FR 
12772.  April  19, 1968)  increased  the  total 
JVP  apportionment  to  197.544  mt  NMFS 
estimates  that  195,044  mt  of  yellowfin 
sole  will  be  taken  by  June  3, 198&  The 
Regional  Director  has  determined  that 
the  remaining  amount  2,500  mt  of  the 
yellowfin  sole  TAC  apportioned  to  JVP, 
is  needed  for  bycatch  in  other  directed 
fisheries  delivering  to  foreign  processors 
m  the  U.S.  EEZ  during  Uie  remainder  of 
the  fishing  year.  Consequentiy,  NOAA  is 
prohibiting  the  delivery  to  foreign 


processors  in  the  EEZ  of  any  yellowfin 
sole  taken  in  a  directed  fishery.  Foreign 
processors  in  the  EEZ  may  not  receive 
yellowfin  sole  taken  in  a  directed 
fishery. 

Under  1 675.20(a)(7).  when  the 
Regional  Director  determines  that  an 
unharvested  amount  of  a  target  species 
is  necessary  for  bycatch  in  fisheries  for 
other  groundfish  spedes,  the  Secretary 
of  Commerce  will  publish  a  notice  in  tiie 
Federal  Ragistar  prohibiting  directed 
fishing  for  tiiat  target  species  for  the 
remainder  of  1988.  Directed  fishing  is 
defined  in  J  675.2. 

Based  on  the  Regional  Director's 
estimate  that  joint  ventures  targeting  on 
species  oQier  than  yellowfin  sole  will 
require  a  bycatch  of  2.500  mt  of 
yellowfin  sole,  the  amount  of  yellowfin 
tole  available  to  foreign  processors 
receiving  directed  catches  of  yellowfin 
sole  is  195,044.  To  avoid  exceeding  the 
JVP  for  yellowfin  sole.  U.S.  fishermen 
delivering  catches  to  foreign  processors 
in  the  EEZ  must  cease  directed  fishing 
for  yellowfin  sole  at  2350  GMT  June  3. 
198a 


Proposed  Rules 


Under  S  e75.20(g)(2).  interested 
persons  are  invited  to  submit  comments 
in  writing  to  the  address  above  for  15 
days  after  the  effective  date  of  this 
notice. 

Classificatioq 

The  Assistant  Administrator  for 
nsheries,  NOAA  finds  for  good  cause 
that  it  is  impractical  and  contrary  to  the 
public  interest  to  provide  prior  notice 
and  opportunity  for  public  comment 
Immediate  effectiveness  of  this  notice  is 
necessary  to  prevent  the  available  quota 
of  JVP  for  yellowfin  sole  from  being 
exceeded  This  action  is  taken  under  the 
authority  of  §  675.20(b)  and  complies 
with  Executive  Order  12291. 

List  of  Subjects  In  50  CFR  Part  675 

nsheries.  Reporting  and  , 

recordkeeping  requirements. 

Autbotity:  18  U.S.C  1801  et  aeq. 

Dated:  June  3, 1988. 

Ricliaid  H.  Schaerar. 

Director,  Office  of  Fisheries  Conservation  and 
Management 

PH  Doc.  88-12920  Filed  6-3-68;  5M  pm] 
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Ttw  section  of  Ihe  FEDERAL  REGISTER 
contains  nolioas  to  the  public  of  the 
proposed  issusncs  of  rules  and 
reguiallona.  Tlw  pwpose  of  ttiese  notices 
is  to  give  jntsrssted  persons  an 
opporhintty  to  parSdpate  in  ttie  nile 
maldng  pnor  to  the  adoplSon  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Federal  Crop  Insurance  Coiporation 

7CFRPart401 

[Amdt  Na.33;  Doc.  Na  5S38S) 

General  Crop  Insurance  Regulations; 
Wtieat  Endorsement  - 

AOENCV:  Federal  Crop  Insurance 
Corporation.  USDA. 
ACTION:  Proposed  rule. 

summary:  Hie  Federal  Oop  Insurance 
Corporatiod  (FCIC)  proposes  to  amend 
the  General  Crop  Insnraace  Regulations 
(7  OH  Part-401),  effective  for  the  1969 
and  sooceeding  crop  years,  by  anmnding 
the  Wheat  Endorsement  7  CFR  401.101. 
to  clarify  the  quality  adjustment  of  what 
in  relalion  to  the  U.S.  Grain  Standards  p 
CFR810.2a(ne<«e9.). 
DATES:  Continent  date:  Written 
comments,  data,  and  opinions  on  diis 
proposed  rale  must  be  received  not  later 
than  July  8, 1988,  to  be  sure  of 
consideration. 

ADDRESS:  Written  comments  on  this 
proposed  rule  should  be  sent  to  Peter  F. 
Cole,  Office  of  the  Manager,  Federal 
Crop  Insurance  Corporation.  Room  4090, 
South  Building,  U.S.  Department  of 
Agriculture,  14th  and  Independence 
Avenue,  SW.,  Washington,  DC  20250. 

FOR  FURTHER  WFORMATION  CONTACT: 

Peter  F.  Cole.  Secretary.  Federal  Crop 
Insurance  Corporation.  U.S.  Department 
of  A^culture.  Washington,  DC  20250. 
telephone  (202)  447-3325. 
SUPPLEMENTARY  INFOHMATKMi:  This 

action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  1512-1.  This  action 
constitutes  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procedures.  The  sunset  review  date 
established  for  these  regulations  is 
established  as  April  1, 1992. 

John  Marshall.  Manager,  FCIC,  (1)  has 
detennined  that  this  action  is  not  a 
'  major  rule  as  defined  by  Executive 


Order  12291  because  it  will  not  result  in: 
(a)  An  animal  effect  on  (he  eoooomy  of 
$100  millioD  or  more;  (b)  major  increases 
in  costs  or  prices  for  consumers, 
individual  industries,  federal  State,  or 
local  governments,  or  a  geo^aphical 
region;  or  (c)  significant  adverse  effects 
on  competition,  employment 
investment  productivity,  innovation,  or 
the  ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets;  and  (2) 
certifies  that  this  action  will  not 
increase  the  federal  paperwork  burden 
for  individuals,  small  businesses,  and 
other  personsk 

llus  action  is  exempt  from  ttie 
provisions  of  the  Regulatory  Flexibility 
Act;  therefore,  no  R^pilatory  Flexibility 
Analysis  was  prepared. 

Thte  propsffl  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  ia45a 

lliis  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovemmoital 

consultation  with  State  and  local      

officials.  See  the  Notice  related  to  7  CFR 
Part  3015,  Subpart  V,  published  at  48  FR 
29115,  June  24. 1983. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

On  Thursday,  July  30, 1987.  FCIC 
published  a  final  rule  in  the  Federal 
Register  at  52  FR  28443,  to  provide  the 
General  Crop  Insurance  Regulations  (7 
CFR  Part  401)  and  various  crop 
endorsements  including  the  Wheat 
Endorsement  {7  CFR  401.101).  found  at 

52  FR  28452. 

Upon  review  of  these  regulations, 
FCIC  detennined  that  the  test  weight 
used  for  quality  adjustment  was  not  in 
accordance  with  the  U.S.  Grain 
Standards  as  was  intended.  The  section 
currently  provides  that  a  test  weight  of 

53  pounds  per  btuhel  will  be  used  as 
criteria  to  determine  the  adjustment 
without  reference  to  wheat  class.  To 
conform  to  the  U.S.  Grain  Standards,  the 
test  weight  by  class  of  wheat  insured 
should  be  used. 

For  this  reason,  FCIC  proposes  to 
amend  the  Claim  for  Indemnity  section 
of  the  Wheat  endorsement  to 
incorporate,  by  reference,  the  U.S.  Grain 


Standards  as  to  those  factors  which  are 
relevant  to  the  insured's  claim. 

This  proposed  rule  is  designed  to 
become  e^ctive  beginning  with  all 
wheat  {danted  in  the  spring  of  1969. 

It  is  the  intentionof  FCiC  to  file  dds 
rule  as  a  final  rule  by  Ae  next 
appropriate  filing  date  of  December  31, 
1988,  for  those  counties  witii  an  April  15 
cancellation  date,  as  provided  in  section 
9  of  tiie  Wheat  Endorsement  However, 
this  action  will  have  the  effect  of  not 
providing  appropriate  provisions  for  test 
weight  by  class  for  those  insured  who 
produce  fall  planted  1909  wheat. 

For  this  reason,  and  in  order  to 
provide  an  equitable  determination  for 
insureds  producing  both  spring  and  fall 
planted  wheat  FCIC  intends  to 
administratively  consider  claims  for 
indemnity  submitted  by  fall  planted 
wheat  insureds  on  the  same  basis  as 
outlined  in  this  rule. 

FCIC  invites  pubBc  comment  on  tiiis 
proposed  rule  for  30  days  after 
publication  in  the  Federal  Register. 
Written  comments  should  be  sent  to 
Peter  F.  Cole.  Federal  Crop  Insurance 
Corporation,  Office  of  the  Manager. 
Room  4090,  South  Building.  U.S. 
Department  of  Agriculture.  l*th  and 
Independence  Avenue  SW., 
Washington,  DC  202SO. 

AU  written  comments  received 
pursuant  to  this  rule  will  be  available 
for  public  inspection  and  copying  at  the 
above  address  daring  regular  business 
hours,  Monday  throu^  Ftiday. 

List  of  Subjects  in  7  CFR  Part  401 

General  crop  insurance  regulations: 
Wheat  endorsement 

Proposed  Rule 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act  as  amended  (7  U.S.C  1501  etseq.), 
the  Federal  Crop  Insurance  Corporation 
proposes  to  amend  the  General  Crop 
Insurance  Regulations  (7  CFR  Part  401], 
by  amending  the  Wheat  Endorsement  (7 
CFR  401.101).  proposed  to  be  effective 
for  the  1989  and  succeeding  crop  years, 
as  follows: 

PART  401— [AMENDED] 

1.  The  authority  citation  for  7  CFR 
Part  401  continues  to  read  as  follows: 

Authority:  7  U.S.C.  1506, 1518. 

2.  In  the  Wheat  Endorsement  in 
S  401.101,  the  introductory  text  of 
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paragraph  7.b.(2)  is  revised  to  read  as 
follows: 

{461.101    Wh— fnclof«wn»m. 
***** 

7.  Claim  for  Indemnity.  ' 

b.  *  •  * 

(2)  Mature  wheat  productiofl,  whicli  due  to 
insurable  causes,  grades  U.S.  No.  5  or  Sample 
Grade  because  of  test  weight  total  damage, 
or  shrunken  and  broken  kernels,  or  which 
grades  garlicky,  smutty,  or  ergoty.  (all  as 
graded  by  a  ^ain  grader  licensed  by  the 
Federal  Grain  Inspection  Service  or  a 
licensed  grader  under  the  United  States 
Warehouse  Act]  will  be  adjusted  by: 

Done  in  Washington.  DC  on  May  12. 19ea 
|ohn  Mafshall, 

Manager,  Federal  Crop  Insurance 
Corporation. 

[FR  Doc  88-12896  Filed  6-7-«8: 8:45  am] 

iUJNO  CODE  M1«-«-W 


Agricultural  Marketing  Service 

7CHt  Part  1230 
(Na  LS-M-015] 

Pork  Promotion,  Recearctt,  and 
Consumer  Information  Programs 
Procedures  for  Conduct  of         i 
Referendum  I 


AQDicv:  Agricultural  Marketing  Service, 
USDA.  . 

action:  Proposed  rule.  ' 

summary:  The  Pork  Promotion, 
Research,  and  Consumer  Information 
Order  was  implemented  September  5, 
1986.  as  authorized  by  the  Pork 
Promotion,  Research,  and  Consumer 
Information  Act  of  1985.  The  Act 
requires  that  the  Secretary  conduct  a 
referendum  among  eligible  pork 
producers  and  importers  of  porcine    . 
animals,  pork,  and  pork  products 
between  24  months  and  30  months  after 
the  issuance  date  of  an  Order  to 
determine  whether  the  Order  should  be 
continued.  Accordingly,  the  referendum 
must  be  held  on  or  after  September  5, 
1988.  but  not  later  than  March  5, 1989.  It 
is  proposed  that  the  representative 
period  for  the  referendum  will  be  the 
period  from  November  1. 1986,  to 
September  6, 1988.  Registration  for  and 
voting  in  the  referendum  will  occur  on 
September  7  and  a  1988.  This  proposed 
rule  sets  forth  the  procedures  for 
conducting  the  required  initial 
referendum. 

DATE:  Written  comments,  data  and 
opinions  on  the  proposed  rule  must  be 
received  by  June  23. 1988,  to  be  sure  of 
consideration.  | 

AOORESS:  Send  two  copies  of  comments 
to  Ralph  L  Tapp.  Chief,  Marketing 


Programs  and  Procurement 'Branch. 
Livestock  and  Seed  Division, 
Agricultural  Marketing  Service  (AMS). 
USDA,  Room  2610-So..  P.O.  Box  96456, 
Washington,  DC  20090-6456. 

Comments  will  be  available  for  public 
inspection  diuing  regular  business  hours 
at  the  above  office  in  Room  2610  South 
Agriculture  Building.  14th  and 
Independence  Avenue  SW., 
Washington,  DC. 

FOR  RMTNER  INFORMATION  CONTACT: 
Ralph  L  Tapp,  Chief,  Marketing 
Programs  and  Proctu«ment  Branch  (202) 
447-2650. 

SUPFLEMENTARV  INFORMATION:  This 
proposed  rule  has  been  reviewed  under 
USDA  procedures  estabUshed  to 
implement  Executive  Order  No.  12291 
and  Departmental  Regulation  No.  1S12-1 
and  has  been  classified  as  a  non-major 
rule  under  the  criteria  contained  therein. 

This  action  has  also  been  reviewed 
under  the  Regulatory  Flexibility  Act  5 
U.S.C.  601  et  seq.  This  proposed  rule    . 
would  establish  procedures  for  the 
conduct  of  a  referendtmi  to  determine 
whether  the  Pork  Promotion,  Research, 
and  Consumer  Information  Order  should 
be  continued.  It  permits  all  eligible  pork 
producers  and  importers  of  porcine 
animals,  pork,  and  pork  products  to 
register  and  to  vote.  Participation  in  the 
referendum  is  voluntary.  Votes  may  be 
cast  by  mail  or  in  person  at  county 
offices  of  the  Extension  Service.  The 
Administrator  of  the  Agricultural 
Marketing  Service^  (AMS)  has 
determined  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Therefore,  a  Regulatory  Flexibility 
Analysis  was  not  prepared. 

The  Pork  Promotion.  Research,  and 
Consimier  Information  Act  of  1985  (Act) 
(7  U.S.C.  4801  et  seq.)  provides  for  the 
establishment  of  a  coordinated  program 
of  promotion  and  research  designed  to 
strengthen  the  pork  industry's  position 
in  the  marketplace  and  to  maintain  and 
expand  domestic  and  foreign  markets 
and  uses  for  porir  and  pork  products. 
The  program  is  financed  by  an 
assessment  of  0.25  percent  of  the  market 
value  of  domestic  porcine  animals  and 
an  equivalent  amount  on  imported 
porcine  animals  and  imported  pork  and 
pork  products.  Pursuant  to  the  Act,  an 
Order  was  made  effective  September  5, 
1986.  and  the  collection  of  assessments 
began  on  November  1, 1986. 

The  Act  requires  that  a  referendum  be 
conducted  during  a  period  beginning  not 
earlier  than  24  months  after  the  issuance 
of  the  Order  and  ending  not  later  than  30 
months  after  the  issuance  of  the  Order 
to  determine  whether  the  Order  should 
be  continued.  The  referendum  is  to  be 


conducted  among  persons  who  were 
producers  of  porcine  animals  or 
importers  of  porcine  animals,  pork,  or 
pork  products  during  a  representative 
period  specified  by  the  Secretary  for  the 
purpose  of  determining  whether  the 
Order  should  be  continued.  The  Order 
shall  be  continued  only  if  it  is  approved 
by  a  majority  of  persons  voting  in  the 
referendum.  If  continuation  of  the  Order 
is  not  approved  by  a  majority  of  those 
persons  voting  in  the  referendiun,  the 
Secretary  shall  terminate  collection  of 
assessments  under  the  Order  within  six 
months  after  the  Secretary  determines 
that  the  continuance  of  the  Order  is  not 
favored  by  a  majority  of  those  persons 
voting  in  die  referendum  and  shall 
terminate  the  Order  in  an  orderly 
manner  as  soon  as  practicable  after 
such  determination. 

The  Act  specifies  that  the  referendum 
shall  be  conducted  in  such  manner  as 
prescribed  by  the  Secretary. 

The  proposed  rule  sets  forth 
procedures  to  be  followed  in  conducting 
the  referendum.  The  proposed  rule 
includes  provisions  concerning 
definitions,  supervision  of  the 
referendum,  registration,  voting 
procedures,  reporting  the  referendum 
results,  and  disposition  of  the  ballots 
and  records.  It  is  proposed  that  the 
referendiun  be  conducted  at  coimty 
Extension  Service  offices  under  the 
supervision  of  the  county  Extension 
Service  agent  and  that  the  Agricultural 
Stabilization  and  Conservation  Service 
(ASCS)  of  the  Department  will  assist  in 
the  conduct  of  the  referendum  by  (1) 
counting  ballots,  (2)  determining  the 
eligibility  of  challenged  voters,  and  (3) 
reporting  referendum  results. 

It  is  proposed  that  the' representative 
period  for  the  referendum  will  be  the 
period  from  November  1, 1986,  to 
September  6, 1988.  Registration  for  and 
voting  in  the  referendum  will  occur  on 
September  7  and  8, 1988.  Absentee 
ballots  will  be  available  from  the  State 
ES  office  on  dates  to  be  determined 
prior  to  registration. 

These  proposed  procedures  for  the 
conduct  of  a  referendtmi  to  determine 
whether  the  Pork  Promotion,  Research, 
and  Consumer  Information  Order  should 
be  continued  are  similar  to  the 
referendum  procedures  contained  in  a 
March  28. 1988,  final  rule  (53  FR  9853) 
under  the  Beef  Promotion  and  Research 
Program.  In  developing  the  proposed 
rule,  as  with  other  rules,  we  have 
considered  recommendations  from 
interested  persons,  including  in  this 
instance,  the  National  Pork  Board.  We 
believe  that  the  industry  is  familiar  with 
the  procedures  which  are  proposed.  In 
light  of  the  proposed  September  7  and  8, 


1988,  dates  to  conduct  the  referendum,  it 
is  essential  that  a  final  rule  be  in  place 
so  that  all  interested  persons  can  be 
made  aware  in  a  timely  manner  of  the 
referendum  procedures  as  adopted. 
Accordingly,,  we  believe  that  a  comment 
period  of  less  than  30  days  is 
appropriate  in  light  of  (he  circumstances 
described  above  and  that  the  IS-day 
comment  period  will  provide  adequate 
time  for  interested  persons  to  comment 
on  the  proposed  referendtmi  rules. 

List  of  Subjects  in  7  CFR  Part  1230 

Administrative  practice  and 
procedure,  Marketing  agreements.  Meat 
and  meat  products,  Poi^  and  pork 
products. 

For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  that  Tide  7  of 
die  CFR  Part  1230  be  amended  as 
follows: 

PART  1230-PORK  PROMOTION. 
RESEARCH,  AND  CONSUMER 
INFORMATION 

1.  The  audiority  citation  for  7  CFR 
Part  1230  continues  to  read  as  follows: 

Authority:  7  U.S.C  4801-4819. 

2.  Add  new  Subpart  E  to  read  as 
follows: 

Sutipart  E    Procedure  for  tl«e  Conduct  of 
RafarwMluin 

Deiiiiitioos 

1230.601    Act 
12304102    Administrator. 

1230.603  Agricultural  Stabilization  and 
Conservation  County  Committee. 

1290.604  Agricultural  Stabilization  and 
Conservation  Service. 

'  1230.e(^    Agricultural  Stabilization  and 
Conservation  Service  County  Executive 
Director. 
123aeoe    Department 

1230.607  Deputy  Administrator. 
1230.606    Extension  Service. 

1230.608  Extension  Service  Agent. 
1230.910    Imported  Pork  and  Pork  Products. 

1230.611  Importer. 

1230.612  Order. 

1230.613  Person. 

1230.614  Porcine  Animal. 

1230.615  Pork. 

1230.616  Pork  Product 
I23a617  Producer. 
1230.618  Referendum. 
123a619  Registration  period. 

1230.620  Representative  period. 

1230.621  Secretary. 

1230.622  State. 
123a623  United  SUtes. 

1230.624  Voting  period.   ■   / 

Raferandum 

1230.625  General 

1230.628    Supervision  of  referendum. 
1230.627    Eligibility. 


1230i>2B  Time  and  place  of  registration  and 

voting.. 

1230.629  Facilities  for  registering  and  voting. 

123a630  Registration  form  and  ballot  ■ 

1230.631  Registration  and  voting  procedure. 

1230.632  List  of  registered  producers  and 
importers. 

1230.633  Challenge  of  eligibility. 
123a634  Receiving  ballots. 
123a635  Canvassing  ballots. 

1230.636  ASCS  county  office  report. 

1230.637  ASCS  SUte  office  report. 

1230.638  Results  of  the  referendum. 

1230.639  Disposition  of  ballots  and  records. 

1230.640  Instructions  and  forms. 

Subpart  E— Procedure  for  the  Conduct 
of  Rsferondum 

Definitfons 

{123a601    Act 

"Act"  means  the  Pork  Promotion, 
Research,  and  Consumer  Information 
Act  of  1985  (7  U.S.C.  4801-4819}  and  any 
amendments  thereto. 

S  1230.602    Administrator. 

"Administrator"  means  the 
Administrator  of  the  Agricultural 
Marketing  Service,  or  any  officer  or 
employee  of  the  Department  to  whom 
there  has  heretofore  been  delegated  or 
may  hereafter  be  delegated,  the 
authoriV  to  act  in  the  Administrator's 
stead. 

$1230.603    Agricultural  8tal>mzation  end 
Conaervetion  County  Committee 

"Agricultural  StabiUzation  and 
Conservation  Cotmty  Committee,"  also 
referred  to  as  "ASC  coimty  committee" 
means  the  group  of  persons  within  a 
cotmty  elected  to  act  as  the  coimty 
Agricultural  Stabilization  and 
Conservation  Committee. 

{1230.604    Agricultural  StablNzation  end 
Conaervation  Service. 

"Agricultural  Stabilization  and 
Conservation  Service,"  also  referred  to 
as  "ASCS"  means  the  Agriculttwal 
Stabilization  and  Conservation  Service 
of  the  Department 

91230.605    Agricultural  Stabilization  and 
Conaervation  Servloe  County  Executive 

UraCnlr, 

"Agricultural  Stabilization  and 
Conservation  Service  County  Executive 
Director,"  also  referred  to  as  "ASCS 
County  Executive  Director"  means  the 
person  employed  by  the  ASC  coimty 
committee  to  execute  the  policies  of  the 
ASC  coimty  committee  and  be 
responsible  for  the  day-to-day  operation 
of  die  ASCS  county  office,  or  the  person 
acting  in  such  capacity. 

{1230.606    Department 

"Department"  means  the  United 
States  Department  of  Agriculture. 


{1230.607    Deputy  AdrnMetrelor. 

"Deputy  Administrator"  means  the 
Deputy  or  Acting  Deputy  Administrator, 
State  and  County  Operations, 
Agriculture  Stabilization  and 
Conservation  Service.  U.S.  Department 
of  Agriculture. 

{1230.606    ExtWMion  Swvic*. 

"Extension  Service"  also  referred  to 
as  "ES"  means  the  Extensibn  Service  of 
the  Department. 

(1230.609   Extension  Swvice  Agent 

"Extension  Service  Agent"  also 
referred  to  as  "ES  Agent"  means  an 
employee  of  the  Extension  Service  of  the 
Department 

{1230J10    Importad  Portt  and  Portt 
Products. 

"Imported  Pork  and  Pork  Products" 
means  products  svhich  are  imported  into 
the  United  States  which  the  Secretary 
determines  contain  a  substantial  amoimt 
of  porkJncluding  those  products  which 
have  been  assigned  one  or  more  of  the 
tariff  or  customs  numbers  identified  in 
regidations  issued  ptuvuant  to  the 
Order. 

{1230J11    Importer. 

"Importer"  means  a  person  who 
imports  porcine  animals,  poric  or  pork 
products  into  the  United  States. 

{1230.612    Ontor. 

"Order"  means  the  Pork  Promotioa 
Researdi,  and  Consumer  Information 
Order. 

{1230.613    Pwaoa 

"Person"  means  any  individual  group 
o^  individuals,  partnership,  corporation, 
association,  cooperative,  or  other  enti^. 

{1230J14    Porcine  AnknaL 

"Porcine  Animal"  means  a  swine,  that 
is  raised — 

(a)  As  a  feeder  pig,  that  is,  a  young  pig 
sold  to  another  person  to  be  finished 
over  a  period  of  more  than  1  month  for 
slaughterihg: 

(b)  For  breeding  purposes  as  seed 
stock  and  included  in  the  breeding  herd: 
and 

(c)  As  a  market  hog,  slaughtered  by 
the  producer  or  sold  to  be  slaughtered, 
usually  within  1  month  of  such  transfer. 

{123a61S    Porte 

"Pork"  means  the  fiesh  of  a  porcine 
animal. 

{1230.616.  Ports  Product 

"Poric  Product"  means  an  edible 
'  product  produced  or  processed  in  whole 
or  in  part  from  poric. 
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S1230J17 

"Producer"  means  a  penoo  who 
produces  porcine  animals  in  the  United 
States  for  sale  in  commerce  and  wfao  is 
subject  to  assessment 

iMaosn   fteferwMlum.  | 

"Referendum"  means  the  referendum 
to  be  conducted  by  the  Secretary 
pursuant  to  the  Act  during  a  period 
beginning  not  earlier  than  24  months 
after  issuance  of  the  Order  and  ending 
not  later  than  30  months  after  the 
issuance  of  the  Order  whereby  persons 
who  have  been  producers  and  importers 
during  a  representative  period  shall  be 
given  the  opportunity  to  vote  to 
determine  whether  the  continuance  of 
the  Order  is  favored  by  a  majority  of 
producers  and  importers  voting. 


"Registration  period"  means  the  2-day 
period  of  September  7  and  8, 1968,  for 
registrati<m  of  producers  and  importers 
desiring  to  vote  in  a  referendqgi.  The 
registration  period  ^all  be  the  same 
days  as  the  voting  poiod. 

§123(M20    Repf wnutiv  period. 

"Representative  period"  means  the 
period  November  1, 1986,  to  September 
6, 1968,  which  is  established  pursuant  to 
section  1822(a)  of  the  Act. 

9123IU21    Secretary.  \ 

"Secretary"  means  the  Secretary  of 
Agricnhnre  of  the  United  States  or  any 
o^ber  officer  or  employee  of  the 

Department  to  whom  authority  has  been 
delegated,  or  may  hereafter  be 
delegated,  to  act  in  die  Secretary's 
stead. 

{1230822.    Stat*. 

"State"  means  eat:h  of  the  50  States. 

91230.823    United  StatM. 

"United  States"  mean&  the  50  States 
and  the  District  of  Ct^umbia. 

i1230L624    VoOnsperlotf. 

"Voting  period"  means  the  2-day 
period  of  September  7  and  8, 1988,  for 
.  voting  in  a  referendum. 

Referendum  | 

11230825    GeneraL  ; 

(a)  A  referendum  to  determine: 
whether  eligible  producers  and 
importers  favor  the  continuance  of  the 
Order  shall  be  conducted  in  accordance 
with  this  subpart. 

(b)  The  Order  shall  continue  only  if 
the  Secretary  determines  diat  the  Order 
is  approved  or  favored  by  a  majority  of 
the  producers  and  importers  casting 
valid  ballots  in  a  referendum. 


(c)  The  referendum  shall  be  conducted 
at  die  county  offices  of  the  Extension 
Service  of  the  Department. 
.  (d)Th»AgriculturaI  Stabilization  and 
Conservation  Service  of  the  Department 
shall  assist  in  the  conduct  of  the 
referendum. 


S  1230.626    Superviatoneli 

The  Administrator  (AMS)  shall  be 
responsible  for  conducting  the 
referendum  in  accordance  with  this 
subpart. 

9  1230.627    ENgibmty. 

(a)  EJigibilJty  Producers.  Each  person 
who  was  a  producer  during  the 
representative  period  is  entitled  to 
register  and  vote  in  the  referendum. 
Each  producer  shall  be  entitled  to  cast 
only  one  ballot  in  the  referendum. 

(b)  Eligible  Importers.  Each  person 
who  was  an  importer  during  the 
representative  period  is  entitled  to 
register  and  vote  In  the  referendum. 
Each  importer  shall  be  entitled  to  cast 
only  one  ballot  in  the  referendum. 

(c)  Proxy  registration  and  voting. 
Proxy  registration  and  voting  is  not 
authorized  except  that  an  officer  or 
employee  of  a  corporate  producer  or 
corporate  importer,  or  any  guardian^^ 
administrator,  executor,  at  trustee  of  a 
producer's  or  importer's  estate,  or  an 
authorized  representative  of  any  eligible 
entity  (other  than  an  individual  producer 
or  importer)  such  as  a  corporation  or 
partnerriiip,  may  register  and  cast  a 
ballot  on  "behalf  of  such  entity.  Any 
individual  registering  to  vote  in  the 
referendum  on  behaU  of  any  producer  or 
importer  corporation,  partnership,  w 
other  eligible  entity  shall  certify  that  he 
or  she  is  authorized  by  such  entity  to 
take  stich  action. 

[A)  Joint  and  group  interest  A  group  of 
individuals,  sudi  aa  members  of  a 
family,  joint  tenants,  tenants  in  common, 
a  partnership,  owners  of  community 
property,  or  a  corporation,  engaged  in 
the  production  of  porcine  animals  as  a 
producer  or  in  the  importation  of  porcine 
animals,  porii  or  poik  products  into  the 
U.S.  as  an  importer  shall  be  entitled  to 
only  one  vote;  provided,  however,  diat 
any  member  of  a  group  may  register  to 
vote  as  a  producer  or  importer  if  he  or 
she  is  an  eligible  producer  or  importer 
separate  frcm  the  group. 

91230.626    Tbn*  and  place  e<  registration 
and  voting. 

The  referendum  shall  be  held  for  2 
days  beginning  on  September  7, 1968. 
and  ending  on  September  8, 1988. 
EUgible  persons  shall  register  and  vote 
following  the  procedures  in  i  1230.631. 
Except  for  absentee  ballots,  the 
registration  and  voting  shall  take  place 


on  September  7  and  8. 1988.  at  each 
county  ES  office  during  regular  office 
hoars. 

91230J29    FacNMasforragictaflnaand 


Each  county  ES  office  shall  provide: 
(a)  Adequate  facilities  and  space  to 
permit  producers  and  importers  to 
register  and  to  mark  their  ballots  in 
secret  and  (b)  a  sealed  box  or  other 
suitable  receptacle  for  registration  forms 
and  ballots  which  shall  be  kept  under 
observation  during  registration  and 
voting  hours  and  secured  at  all'times. 
Copies  of  the  Order  shall  be  available 
for  review. 


91230.630  Registratlcnfonnandl 
A  registration  form/envelope  marked 

"PARK  REFERENDUM"  (Form  LS-43-1) 
and  ballot  (Form  LS-43)  shall  be  used 
for  voting  in  person.  The  information 
required  on  the  registration  form,  whidi 
is  printed  on  an  envelope,  includes 
name,  address,  phone  number,  and  voter 
status  (producer  or  importer).  Hie 
registration  form/envelope  also  contains 
a  certification  statement  referenced  in 
9 1230.631(a)(1].  The  ballot  requires 
producers  and  importers  to  check  a 
"yes"  or  a  "no."  A  similar  jegistration 
form  and  ballot  (Form  LS-42)  shall  be 
used  for  absentee  voting. 

91230.631  Registration  and  voOng 
procedure. 

(a)  Registering  and  voting  in  person. 
(1)  Each  producer  and  importer  desiring 
to  vote  in  the  referendum  shall  register 
on  the  days  of  voting  at  the  ES  office  for 
the  comity  in  which  the  producer's  or 
importer's  residence  is  located  or  at  the 
ES  office  serving  the  county  in  which  the 
producer's  at  importer's  residence  is 
located,  ftodocers  or  importers  other 
than  individuals  shall  register  at  the  ES 
office  in  the  county  in  whidi  their 
headquarters  office  or  business  is 
located  or  at  the  ES  office  serving  the 
coimty  in  which  the  entities' 
headquarters  office  or  business  is 
located.  Producers  and  importers  will  be 
required  to  list^their  names  on  the  voter 
registration  list  (Form  LS-43-2)  prior  to 
receiving  a  registration  from  and  ballot. 
To  register,  each  producer  or  importer 
shall  complete  the  registration  form/ 
envelope  and  certify  that  they  or  the 
entify  tiiey  represent  were  producers  or 
importers  during  the  specified 
representative  period  and  If  voting  on 
behalf  of  an  entity  referred  to  in 
9  1230.627  they  are  authorized  to  do  so. 

(2)  Each  eligible  producer  or  importer 
who  has  not  voted  by  means  of  an 
absentee  ballot  may  cast  a  ballot  in 
person  at  the  location  and  time  set  forth 
in  9  1230628.  Eligible  persons  who  enter 


their  names  on  the  voter  registration  list 
(Form  LS-t3-2)  wiU  receive  a 
registration  form/envelope  (Form  LS- 
43-1),  an  envlope  marked  "PORK 
BALLOT*  (LS-42-2).  and  a  baUot  (Form 
LS-43).  Voting  shall  be  by  secret  ballot 
under  the  supervision  of  the  local  county 
ES  agent  or  designee.  The  ballot  shall  be 
marked  by  the  voter  to  indicate  "yes"  or 
"no."  Voters  shall  place  their  marked 
ballots  in  the  envelope  marked  "PORK 
BALLOT',  seal  it  and  place  it  in  die 
completed  and  signed  registration  form/ 
envelope  marked  "PORK 
REFERENDUM",  seal  tiiat  envelope  and 
personally  place  It  in  a  box  marked 
"Ballot  Box"  or  other  designated 
receptacle. 

(b)  Absentee  voting.  (1)  Eligible 
producers  or  importers  unable  to  vote  in 
person  may  request  and  obtain  a 
combined  absentee  registration  form 
and  absentee  baUot  (Form  LS-42)  and 
two  envelopes— one  marked  "PORK 
BALLOT"  (Form  LS^2-2)  and  the  other 
marked  "PORK  REFERENDUM"  (Form 
LS-42-1)  by  mail  from  die  State  ES 
office  of  the  State  in  which  they  reside  if 
individuals,  or  where  their  headquarters 
office  or  business  is  located,  if  a 
corporation  or  other  entity.  To  facilitate 
mailing  of  absentee  ballots  the  "PORK 
REFERENDUM"  envelope  will  be 
preaddressed  with  the  address  of  the 
appropriate  county  ES  office  if: 

(1)  The  person  or  other  entity  referred 
to  in  9 1230.627  requesting  the  absentee 
ballot  includes' in  the  address  his  or  her 
county  of  residence  or  county  in  which 
the  headquarters  office  or  business  is 
located  or 

(ii)  The  county  in  which  the  residence, 
headquarters  office,  or  business  is 
located  can  be  otherwise  determined. 
'  Only  one  absentee  registration  form  and 
absentee  ballot  will  be  provided  to  each 
eligible  producer  or  importer.  Form  LS- 
42  must  be  requested  in  writing  and  will 
be  avaUable  for  distribution  from  State 
ES  offices  from  August  1, 1988,  to  August 
28, 1988,  The  State  ES  office  shall  enter 
on  the  absentee  voter  request  list  (Form 
LS-42-3)  the  name  and  address  of  each 
person  or  entity  requesting  an  absentee 
ballot  and  the  date  the  Form  LS-42  was 
mailed.  A  cbpy  of  the  applicable 
absentee  voter  request  list  (Form  LS-42- 
3)  prepared  by  the  State  ES  office  shall 
be  provided  to  the  appropriate  county 
ES  agent  who  shall  deliver  it  to  each 
ASCS  county  office  as  provided  for  in 
9  1230635  for  absentee  voter 
verification. 

(2)  To  register,  eligible  producers  or 
importers  must  complete  and  sign  the 
registration  form  (Form  LS-42),  and 
certify  tiiat  they  or  the  entity  ^ey 
represent  were  producers  or  importers 


during  the  specified  representative 
period  and  if  voting  on  behalf  of  an 
entity  referred  to  in  9 1230627,  they  are 
authorized  to  do  so. 

(3)  A  producer  oic  importer,  after 
completing  the  registration  form  and 
marking  the  ballot,  shall  remove  the 
ballot  portion  of  Form  LS-42  and  seal 
the  completed  ballot  in  a  separate 
envelope  marked  "PORK  BALLOT"  and 
place  it  in  a  second  envelope  marked 
"PORK  REFERENDUM"  along  with  die 
signed  registration  form.  Producers  and 
importers  shall  print  and  sign  their 
names  on  th'e  envelope  marked  "PORK 
REFERENDUM"  and  mail  it  to  the  ES 
office  of  the  county  in  which  they  reside 
or  the  ES  office  serving  the  county  jn 
which  they  reside.  In  the  case  of  a 
partnership,  corporation,  estate,  or  other 
entity,  the  registration  form  and  ballot 
must  be  mailed  to  the  ES  office  in  the 
county  in  which  its  headquarters  office 
or  business  is  located  or  the  ES  office 
serving  the  county  in  which  its 
headquarters  office  or  business  is 
located. 

(4)  Absentee  ballots  must  be  received 
in  the  county  ES  office  by  the  close  of 
business,  September  1, 1988.  Absentee 
ballots  received  after  that  date  shall  be 
counted  as  invalid  ballots.  Upon 
receiving  die  "PORK  REFERENDUM" 
envelope  containing  the  registration 
form  and  ballot  the  county  ES  agent  or 
designee  shall  place  it  unopened  in  a 
secure  ballot  box.  The  county  ES  agent 
or  his  designee  shall  enter  the  names  of 
absentee  voters  on  the  voter  registration 
list  (Form  LS-43-2). 

(5)  A  person  casting  an  absentee  r 
ballot  which  is  not  recorded  as  being 
received  or  which  is  received  after  the 
deadline  specified  in  this  section  may 
vote  in  person  at  the  appropriate  county 
ES  office  on  the  days  of  the  referendum. 

91230.632    Ust  of  registered  producers 


The  voter  registration  list  (Form  LS- 
43-2)  shall  be  available  for  inspection 
during  the  voting  period  on  September  7 
and  8, 1988.  at  die  county  ES  office  and 
on  September  12, 1988,  at  the  ASCS 
county  office.  At  the  ASCS  county  office 
it  shall  be  posted  during  regular  office 
hours  in  a  conspicuous  public  location. 

91230j633   Chail*ngeof*lgibi»ty. 

(a)  Challenge  period.  During  the  days 
of  the  referendum,  the  names  of 
challenged  voters  may  be  reported  to 
the  ES  county  agent  who  willrefer  them 
to  die  ASCS  county  office.  After  diat. 
the  names  of  challenged  voters  shall  be 
referred  direcdy  to  the  ASCS  county 
office.  A  challenge  of  a  person's 
eligibility  to  vote  may  be  made  no  later 


than  the  close  of  business  on  September 
12.1988. 

(b)  Who  may  challenge.  A  person's 
eligibility  to  vote  may  be  challenged  by 
any  person.  Any  such  challenge  must  be 
in  writing  and  signed  by  the  person 
making  the  challenge. 

(c)  Determination  of  challenges.  The 
ASC  county  committee  or  its 
representative  shall  make  a 
determination  concerning  the  eligibility 
of  a  producer  or  importer  who  has  been 
challenged  and  notify  challenged 
producers  and  importers  as  soon  as 
practicable,  but  not  later  than  5  business 
days  after  the  ending  date  of  the  voting 
period  If  the  ASC  county  committee  or 
its  representative  is  imable  to  determine 
whether  a  person  was  a  producer  or 
importer  during  the  representative 
period,  it  may  require  the  person  to 
submit  records  such  as  sales  documents, 
purchase  documents,  or  other  similar 
documents  to  prove  that  the  person  was 
a  producer  or  importer  during  the 
representative  period 

(d)  Challenged  ballot  The  registration 
form/envelopes  (Form  LS-43-1) 
containing  the  ballots  cast  by  producers 
and  importers  voting  in  person  whose 
eligibility  is  challenged  shall  be 
removed  from  the  ballot  box  and  placed 
in  a  separate  box  until  the  challenge  has 
been  resolved:  Envelops  containhig 
absentee  voter  registration  forms  and 
absentee  ballots  (Forms  LS-42)  of 
challenged  absentee  voters  also  shall  be 
removed  from  the  ballot  box  and  placed 
in  the  box  containing  ballots  of 
challenged  producers  and  importers.  A 
challenged  ballot  shall  be  determined  to 
have  been  resolved  if  the  determination 
of  the  ASC  county  committee  or  its 
representative  is  not  appealed  withip 
the  time  allowed  for  appeal  or  there  has 
been  a  determination  by  the  ASC  county 
committee  after  an  appeal. 

(e)  Appeal.  A  person  declared  to  be 
ineligible  to  register  and  vote  by  the 
ASC  county  committee  or  its 
representative  may  file  an  appeal  at  the 
ASCS  county  office  within  3  business 
days  after  notification  of  such  decision. 
Such  person  may  be  required  to  provide 
documentation  such  as  sales  documents 
or  purchase  documents  in  order  to 
demonstrate  his  or  her  eligibility.  An 
appeal  shall  be  determined  by  the  ASC 
county  committee  as  soon  as 
practicable,  but  in  all  cases  not  later 
than  the  9th  business  day  after  the 
ending  date  of  the  referendum.  The  ASC 
county  committee's  determination  on  an 
appeal  is  final 
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A  baDot  shall  be  considered  to  have 
been  received  during  the  voting  period 
it 

(a)  It  was  cast  in  tfie  county  BS  office 
prior  to  the  close  of  business  on 
Septerabo'  8, 1988,  or 

Cb]  An  absentee  ballot  was  receired 
in  the  county  ES  office  not  later  than 
close  of  business  on  September  1, 1988. 


S1230k835 

(a)  Counting  the  ballots. 

The  county  ES  agent  or  designee  shall 
deliver 

(1)  The  sealed  ballot  box. 

(ii)  The  voter  registration  list  (Fcmn 
LS-43-2)and 

(iii)  The  absentee  voter  request  list 
(Form  LS-i2-3)  to  the  ASCS  county 
office  by  the  close  of  busineaa  oo  die 
first  boidnets  day  after  the  end  c^  the 
voting  period. 

ASCS  county  employees  and  the  county 
ES  agut  or  designee  ahail  chMk  the 
registratkn  forms  of  all  voters  against 
the  voter  registratioa  list  (Form  LS-43-2) 
and  the  absentee  voter  request  list 
(Form  LS-42-3)  to  determine  properiy 
registered  voters.  The  ballots  of 
producers  or  importers  voting  in  penoa 
whose  names  are  not  on  the  voter 
registration  list  (Form  LS-43-2)  ibaU  be 
declared  invalid.  Likewise,  the  ballots  of 
prodaccrs  or  impertets  voting  absentee, 
whose  names  are  not  on  the  absentee 
voter  regoest  list  (Fbm  LS-ia-3)  shall 
be  declued  invalid.  Ballots  declared 
invalid  and  all  ballots  of  challenged 
voters  declared  ineligible  shall  be  kept 
separate  from  the  other  ballots  and  the 
envelopes  containing  tbeSb  ballots  shall 
not  be  opened. 

(2)  The  valid  ballots  shaU  be  counted 
on  September  22. 1988.  ASCS  coimty 
office  employees  shall  remove  the 
sealed  "PORK  BALLOT'  envelopes  from 
the  registration  form/envelopes  or 
absentee  ballot  envelopes  of  all  eligible 
voters  and  all  challenged  voters 
determined  to  be  el^ble.  When 
removing  the  "FORK  BALLOT' 

.  envelopes,  steps  shall  be  taken  to 
ensure  that  the  voter's  name  cannot  be 
identified.  After  removii^  all  "PORK 
BALLOT'  envelopes,  ASCS  county 
employees  shall  open  them  and  count 
the  ballots.  The  ballots  shall  be 
tabulated  as  follows: 

(i)  Number  of  eligible  producers  and 
importers  casting  valid  baOots. 

(ii)  ^hJmber  of  producers  and 
importers  not  favoring  the  Order, 

(iii)  Number  of  producers  and 
impOTters  not  favoring  the  order, 

(iv)  The  number  of  challenged  ballots, 

(v)  The  number  of  challenged  ballots 
deemed  ineligible, 

(vi)  Number  of  invalid  ballots,  and 


(vii)  The  nmnbCT  of  spoiled  ballots. 

(b)  btvtUid  balhtB.  Ballots  shall  be 
declared  invahd  if  a  producer  or 
importer  voting  in  person  has  failed  to 
sign  the  voter  registration  list  (Form  LS- 
43-2),  or  an  absentee  voter's  name  is  not 
on  the  absentee  voter  request  list  (Fotra 
L&-t2-3).  or  the  registration  form  or 
ballot  was  incomplete  or  inoonectly 
completed. 

(c)  Spoiled  ballota.  Ballots  shall  be 
ansidered  as  spodled  baHotswhsn  they 
are  mutilated  or  marked  in  such  a  way 
that  it  cannot  be  determined  whether  it 
is  a  "yes"  or  a  "no".vote.  Spoiled  ballots 
shall  not  be  ctmsidered  as  approving  or 
disapproving  the  Order,  or  as  a  ballot 
cast  in  the  referendum. 

(d)  CoRfidantiaiity.  All  baUoU  shall 
be  confidential  and  the  contents  of  4fae 
ballots  shall  not  be  divulged  except  as 
the  Secretary  may  direct  Hie  public 
may  witness  the  opening  of  the  ballot 
box  and  tabulation  (rf  the  votes  but  may 
not  interfere  with  the  (Mtwess. 

{1230.636   ASCS  county  offlperspert 

The  ASCS  county  office  shall  notify 
promptly  the  ASCS  State  office  of  the 
results  of  the  referendum.  Eadi  ASCS 
county  office  shall  transmit  the  results 
of  the  referendum  in  its  county  to  the 
ASCS  State  office.  Such  report  shall 
include  the  information  listed  in 
S  1230.635.  The  results  of  the  referendum 
in  each  county  may  be  made  available 
to  the  public  immediately  after  the 
baUots  have  been  counted  and  any 
necessary  verification  of  accuracy  has 
been  completed.  A  copy  of  a  report  of 
those  results  shall  then  be  posted  for  30 
days  in  the  ASCS  county  office  in  a 
conspicuous  place  accessible  to  the 
puUic  and  a  copy  shall  be  kept  on  file 
in  the  ASCS  county  office  for  a  period  of 
at  least  12  months. 

§123a637    ASCS  Stats  office  report 

Each  ASCS  State  office  shall  promptly 
transmit  to  the  Deputy  Administrator  a 
written  summary  of  the  results  of  the 
ref«endum  received  from  all  tfte  ASCS 
county  offices  within  the  State.  The 
summary  shaU  include  the  information 
on  the  referendum  results  cmtained  in 
the  reports  from  all  coimty  offices  within 
each  State  and  be  certified  by  the  ASCS 
State  executive  director.  The  ASCS 
State  office  shall  maintain  a  copy  of  the 
summary  where  it  shall  be  available  for 
public  inspection  for  a  period  of  not  less 
than  12  months. 


the  results  of  the  referendum.  The 
results  of  the  referendum  shall  be  issued 
by  the  Department  in  an  official  press 
release  and  published  in  the  Federal 
Register.  State  rqwrts,  and  related 
papers  shall  be  available  for  public 
inspectioo  in  the  office  of  the  Marketing 
Ihograras  and  Procureiaait  Branch. 
Livestock  and  Seed  Division, 
Agricultural  Maitceting  Service,  USDA. 
Room  2610  Soadi  Agriculture  ftiilding, 
14th  and  Independence  Avenue  SW., 
Washington,  DC 

(b)  If  the  Secretary  damns  it 
necessary,  the  report  of  any  State  or 
county  shall  be  reexamined  and  checked 
by  such  persons  thst  may  be  designated 
by -the  Deputy  Administrator  or  the 
Secretary. 


Bach  ASCS  county  executive  director 
shall  place  in  seeled  omtainers  marked 
¥dth  the  identification  of  the 
referendum,  the  voter  registration  list, 
absentee  voter  request  ^  voted 
ballots,  challenged  registration  forms/ 
envekqtes,  cfaalUmged  absentee  voter 
registration  forms,  challenged  ballots 
found  to  be  ineligible,  invalid  ballots, 
spoiled  ballots,  and  county  summaries. 
Such  records  shall  be  plaoedunder  lock 
in  a  safe  place  under  die  custody  of  the 
ASCS  county  executive  director  for  a 
period  of  not  less  than  12  months  after 
the  referendum.  If  no  notice  to  the 
contrary  is  received  from  the  Deputy 
Administrator  by  die  end  of  such  time. 
the  records  shall  be  destroyed. 

f1230j640    insmielienssnd  forms. 

The  Administrator  may  prescribe 
additional  instructions  and  forms  not 
inconsistent  with  the  provisions  of  this 
subpart  to  govern  the  conduct  of  the 
referendum. 

Dou  at  Wariiington.  DC,  on  )imt  2. 1988, 
|.  Pattkk  Boyla. 

Administrator,  Agricultural  Marketing 
Sernce. 
PH  Doc  88-12857  Piled  6-7-88;  8:49  am) 


|1230i636    ftasuHsoflhei 

(a)  The  Deputy  Administrator  shall 
promptly  submit  to  the  Administrator 
the  results  of  die  referendum.  The 
Administrator  shall  promptly  prepare 
and  submit  to  the  Secretary  a  report  of 


Fanners  Home  Adnnfnistoalion 

7  CFR  Part  1930 

Management  aiKl  Supervision  of 
Multiple  Family  HousinQ  Borrowers 
end  Grant  Recipients 

aoency:  Farmers  Home  Administration, 
USDA. 

action:  Proposed  rule. 

SUMMANV:  The  Farmers  H<Mne 
Administration  (FmHA)  proposes  to 


amend  its  regulations  governing  the 
management  and  supervision  of  FmHA 
Multiple  Family  Housing  Loan  and 
Grant  Recipients  to  incorporate 
provisions  of  the  Tax  Reform  Act  of 
1986.  This  action- is  needed  by  certain 
applicants  and  prospective  applicants  in 
their  decisionmaking  regarding  loans  for 
Rural  Rental  Housing  (RRH)  projects  . 
purchased,  constructed  or  rehabilitated 
after  1966.  Such  applicants  or 
prospective  applicants  would  expect  to 
derive  tax  cre(Ut8  bom  their  investment 
in  RRH  projects.  Also,  this  action  is 
needed  to  inform  FmHA  staff  members 
of  their  responsibilities  with  regard  to 
the  Tax  Reform  Act. 

Hie  FmHA  also  proposes  to  amend 
the  same  regulations  to  establish 
authorization  to  transfer  unused  rental 
assistance  (RA)  without  a  borrower's 
request  but  with  right  of  appeal 
DATE:  Cobunents  must  be  submitted  on 
or  before  August  8. 1988. 
AOOnesSES:  Send  wrritten  comments  in 
duplicate  to  the  Chief,  Directives  and 
Forms  Management  E^nch.  Farmers 
Home  Administration,  USDA,  Room 
6348,  South  Agiculture  Building.  14di  and 
Independence  Avenue,  Washington.  DC 
20250,  Telephone:  (202)  382-9725.  All 
written  comments  will  be  available  for 
public  inspection  during  normal  working 
hours. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ernest  W.  Harris,  Loan  Officer,  Multiple 
Family  Housing  Servicing  and  Property 
Management  Division,  Farmers  Home 
Administration,  USDA,  Room  5321-S, 
Washington,  DC  20250,  Telephone:  (202) 
382-1613. 

SUPPLEMENTARY  INFORMATION:  This 

action  has  been  reviewed  under  USDA 
procedures  established  in  Departmental 
Regulation  1512-1  which  inqilements 
Executive  Order  12291,  and  has  been 
determined  "non-major."  It  will  not 
result  in  an  annual  effect  on  the 
economy  of  $100  million  or  more;  a 
major  increase  in  costs  or  prices  fo; 
nmsumers,  individual  industries, 
Federal,  State  or  local  government 
agencies,  or  geographic  regions,  or 
significant  adverse  effects  on 
competitioa  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

This  document  has  been  reviewed  in 
accordance  with  7  CFR  Part  1940, 
Subpart  G.  "Environmental  Program." 
FmHA  has  determined  that  this  action 
does  not  constitute  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment  and  in 
accordance  with  the  National 


Environmental  Policy  Act  of  1960,  Pub. 
L  91-190,  an  Environmental  Impact 
Statement  is  not  required. 

Before  passage  of  the  Tax  Reform  Act 
of  1986,  RRH  borrowers  were  able  to 
report  operating  "losses"  on  their 
investment  in  RRH  projects  due  to 
accelerated  depreciation  and  mortgage 
interest  paid  on  such  properties.  Such 
"losses"  could  legitimately  be  applied 
against  odier  income  for  tax  purposes, 
libe  Tax  Reform  Act  of  1986  replaces 
this  type  of  incentive  with  tax  credits. 
Section  515(p)  of  the  Housing  Act  of 
1948.  has  beoi  amended  to  reflect  the 
provisions  of  the  Tax  Reform  Act  of 
1968.  This  amendment  to  the  regulation 
implements  the  amendment  to  the 
Housing  Act  of  1949  setting  forth 
conditions,  regarding  renting  of  the 
project,  under  which  borrowers  may 
quality  for  the  tax  credit  without  undue 
penalties  caused  by  FmHA  occupancy 
requirements.  This  amendment  further 
provides  safeguards  for  higher  income 
tenants  who  may  be  displaced  by  the 
borrower's  election  to  receive  tax 
credits.  Finally,  this  amendment  will  not 
affect  projects  not  receiving  tax  credit 
consideration  and  will  not  materially 
affect  existing  tenant  selection  criteria. 

[hiring  the  course  of  administering  the 
rental  assistance  (RA)  program,  the 
FmHA  has  experienced  two  concerns. 
First,  there  has  been  limited  RA 
appropriation  to  meet  the  total  RA  need 
nationwide.  Second,  the  FmHA  has 
observed  in  some  instances  that  a  few 
projects  have  not  needed  or  utilized 
their  full  RA  allotment  on  a  sustained 
basis.  The  FmHA  proposes  to  transfer 
sustained  unused  portions  of  RA 
allocations,  as  provided  for  in  the  rental 
assistance  agreement.  Form  FmHA 
1944-27,  to  other  projects,  to  fully  utilize 
available  unused  RA  funds.  Such 
decisions  would  be  appealable  by  the 
bwrower. 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  numbers  10.405, 10.411 10.415  and 
10.427  and  is  subject  to  the  provisions  of 
Executive  Order  12372  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (CFR  Part  3015, 
Subpart  V,  48  FR  29112,  June  24, 1983. 

List  of  Subjects  tai  7  CFR  Part  1938 

Accounting,  Administrative  practice 
and  procedure.  Grant  programs-Housing 
and  Community  Development,  Loan 
programs-Housing  and  Community 
Development,  Low-  and  Moderate 
income  housing-Rental,  Reporting 
requirements. 

Accordingly.  Chapter  XVm.  Tide  7, 
Code  of  Federal  Regulations,  is 
amended  as  follows: 


PART  1930-M2eiERAL 

1.  The  audiority  dtatien  for  Part  1930 
continues  to  read  as  follows: 

Amhority:  42  U.S.C  1480;  7  CFR  2J3. 2J0 

Subpart  C-  Management  and 
Supervision  Of  Multiple  Family  Housing 
Borrowers  and  Grant  Rodptonta 

2.  Exhibit  B  to  Subpart  C  is  amended 
by  revising  paragraph  VL  D.  2.  e.  (1),  by 
redesignating  paragraphs  VI E  and  P  as 
paragraphs  VI F  and  G  respectively,  and 
by  adding  a  new  paragraph  VI E  to  read 
as  follows: 


ExhMl  B    Multiple  HoMSMQ 
Handbook 


VI.  nenting  Procedure 

*        •        *  .     •        • 

a  *  •  * 

2.  *  •  • 
e.  *  *  • 

(1)  The  borrower  or  inanagenent  agent  will 
request  that  such  prospective  tenant  provide 
this  information  on  a  vohuitary  k>asts  to 
enable  monitoring  or  compiiance  with 
Federal  laws  prohibiting  discriiniiiation. 
When  the  applicant  does  not  provide  tliia 
information,  the  rental  agent  will  complete 
tiiis  item  based  on  personal  observatioD  or 
surname. 
***** 

B.  Tax  Credit  Compiiance.  The  Tax  Raform 
Act  of  1986  permits  certain  (RRH)  borrowers  . 
to  receive  tax  credits  for  low-income  housing 
projects  if:  20  percent  or  more  of  the  units  are 
occupied  l>y  very  low-fatcome  tenants,  or  40 
percent  or  more  of  the  units  are  occupied  by 
tenants  whose  annual  adjusted  income  is  00 
percent  or  less  of  the  area  median  gross 
income. 

1.  Eligible  borrowers  with  projects 
qualified  to  receive  tax  credits  will  follow  the 
tenant  selection  criteria  of  paragraph  VI  F  qf 
this  Exhibit  except  that  tenant  lelectian  may 
be  postponed  until  applicants  for  occupancy 
are  available  whose  occupancy  will  allow  the 
borrowers  to  meet  their  tax  credit 
requirements. 

2.  When  the  District  Director  (DO) 
determines  that  vacancies  of  at  least  six 
months  duration  exist  and  that  such 
vacancies  threaten  the  rmancial  viability  of 
the  project,  the  borrower  may  he  required  {o 
rent  to  other  eligible  applicants. 

3.  Borrowers  requestiong  Internal  Revenue 
Service  [IRS]  tax  credits  mutt  honor  the 
remaining  period  of  a  tenant's  lease  and. 
unless  material  noncompliance  or  other  good 
cause  to  terminate  occupancy  as  descril>ed  in 
paragraph  XTV  A  of  this  Exhibit  exists,  renew 
the  tenant's  lease  or  establish  other  mutually 
acceptable  housing  arrangements. 

3.  In  Exhibit  B,  paragraph  VII  D  is 
amended  by  changing  the  reference 
"paragraph  VI F  of  diis  Exhibit"  to  read 
"paragraph  VI  G  of  this  Exhibit" 


21462 Federal  Regigter  /  Vol.  53.  No.  110  /  Wednesday.  Jupe  8.  1988  /  Proposed  Rules 


Federal  Register  /  Vol.  53.  No.  110  /  Wednesday.  June  8.  1988  /  Proposed  Rules 


21463 


4.  In  Exhibit  B-1,  paragraph  Na  3  is 
amended  by  adding  a  new  item  h  to 
read  as  follows: 

Exhibit  B-1  Maoagrimenl  Flan  Requtmnents 
ibr  FmHA  Multiple  Family  Housing  Projects 

*      .  *         *         *      '   * 

3.  *  •  * 

h.  What  will  the  policy  be  toward  higher 
income  tenants  when  borrowers  are 
concerned  with  renting  to  low-income 
tenants,  so  as  not  to  jeopardize  their  tax 
oedits? 


5.  In  Exhibit  E,  paragraphs  XI B 1  b 
and  2  b  are  amended  by  changing  the 
reference  "paragraph  VI E  of  Exhibit  B" 
to  read  "paragraph  VI F  of  Exhibit  B." 

6.  In  Exhibit  E,  paragraph  XI B  4  is 
amended  by  changing  the  reference 
"paragraph  VI E  3"  to  read  "parsgraph 
VI F  3." 

7.  Exhibit  E  to  Subpart  C  is  amended 
by  adding  a  new  paragraph  XV  B  5  c  to 
read  as  follows: 


XV.    Suspending  or  Transferring  Existing 
Rental  Assistance  Agreements 

B.  *  *  • 
5.  *  •  * 

c  If.  at  the  end  of  the  initial  year  of  a 
Rental  Assistance  Agreement  the  borrower 
has  not  used  a  portion  of  the  RA  units  for  an 
ensuing  12-month  period,  the  State  Director 
may  transfer  the  number  of  unused  units, 
minus  one,  to  another  project.  This  would 
apply  only  if  the  current  contract  is  on  Form 
FmHA  1944-27  and  when: 

(1)  The  borrower  has  made  the  efforts 
described  in  paragraphs  5a  (2)  (i),  (ii)  and  (iii) 
to  market  the  project  to  tenants  needing  RA. 

(2)  The  District  Director  has  reviewed  the 
project  occupancy  Ust,  waiting  list,  and  any 
other  data  available  and  verified  that  there  is 
no  apparent  RA  need  in  the  project. 

(3)  The  State  Director  has  noticed  the 
borrower  at  least  30  days  in  advance  of 
FmHA's  intent  to  transfer  the  RA  units  and 
has  given  the  borrower  appropriate  appeal 
rights  in  accordance  with  Subpart  B  of  Part 
1900  of  this  chapter. 

(4)  If  the  borrower  appeals  the  decision,  the 
appeal  is  resolved  in  accordance  with 
Subpart  B  of  Part  1900  of  this  chapter,  before 
any  transfer  action  is  takea 

(5)  The  transfer  will  be  completed  in 
accordance  with  paragraph  XV  A  2  of  this 
Exhibit. 


Date:  May  5, 1988. 

Neal  Sox  lohnaoo. 

Acting  Administrator,  Farmers  Homt 
Administratidn. 

[FR  Doc  88-12915  Filed  6-7-86;  a-45  am] 


FEDERAL  RESERVE  SYSTEM 

12CFRPart225 

[Rag  Y;  Dock*!  Numbsr  R-03a6] 

Statement  of  PoUcy  on  Banking  Martcet 
Extension  Mergers  and  Acquisitions 

AQCNCV:  Board  of  Governors  of  the 

Federal  Reserve  System. 

action:  Policy  Statement'  Withdrawal. 

summary:  In  1982.  the  Board  of 
Governors  of  the  Federal  Reserve 
System  ("Board")  proposed  for  comment 
a  pobcy  statement  setting  forth 
guidelines  for  analyzing  the  competitive 
effects  of  market  extension  acquisitions 
(the  "Guidelines").  The  Guidelines 
described  the  circimistances  under 
which  market  extension  proposals  might 
be  subject  to  intensive  examination  by 
the  Board  or  the  relevant  Federal 
Reserve  Bank  before  a  determination  is 
made  regarding  competitive  effects. 
Because  of  the  current  competitive 
situation  in  the  financial  services 
industry,  the  Board  has  decided  not  to 
adopt  the  Guidelines. 
EFFCCnvE  date:  June  2. 1988. 
FOR  RIRTNBI  INFORMATION  CONTACT: 
].  Virgil  Mattingly,  Jr.,  Deputy  General 
Counsel.  (202/452-3430);  or  Pamela  G. 
Nardolilli,  Senior  Attorney.  Legal 
Division  (202/452-3889);  Stephen  A. 
Rhoades.  Section  Chief,  Division  of 
Research  and  Statistics  (202/452-3906). 
For  the  hearing  impaired  only. 
Telecommunication  Device  for  the  Deaf 
(TDD),  (202/452-3544),  Eamestine  Hill  or 
Dorothea  Thompson,  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington,  DC  20551. 
SUPPtEMENTARY  INFORMATION:  On 

February  26, 1982,  the  Board  released  for 
public  comment  Guidelines  that  it 
proposed  to  use  to  identify  those  merger 
or  bank  acquisition  cases  that  raised 
significant  issues  under  the  probable 
futiu^  competition  doctrine  and  would 
require  a  detailed  staff  analysis.  47  FR 
(017  (1982).  the  proposed  Guidelines 
contained  four  criteria,  all  of  which 
would  have  to  be  met  before  intensive 
analysis  of  the  transaction  would  be 
imdertaken. 

Since  the  Guidelines  were  proposed, 
there  have  been  significant  changes  in 
the  financial  services  industry  that  have 
affected  the  usefulness  of  the  Guidelines 
as  a  screen  to  determine  those  cases 
that  raise  probable  future  competition 
issues.  Since  1980,  for  example,  the 
powers  of  thrift  institutions  have  been 
expanded  greatly,  and  thrifts  have 
increasingly  taken  advantage  of  these 
powers  to  broaden  the  range  and 
amount  of  their  services.  In  addition. 


during  this  same  period,  there  has  been 
a  marked  broadening  of  geographic 
expansion  opportunities  throtigh 
relaxation  of  state  liranching  and  mtdti- 
bank  holding  company  restrictions  and 
interstate  banking  initiatives.  The 
Board's  experience  imder  the  Guidelines 
has  been  that  the  combination  of  these 
two  developments  has  affected  the 
application  of  the  criteria  of  the 
probable  futiue  competition  doctrine  in 
such  a  maimer  that  it  woidd  be 
applicable,  if  at  all,  in  only  a  very  few 
banking  markets. 

Although  the  Board  has  decided  not  to 
adopt  the  Guidelines,  the  Board  will 
examine  mergers  and  acquisitions  under 
the  probable  future  competition  doctrine 
in  appropriate  cases  using  the  standards 
enunciated  by  the  coiuts.  In  addition, 
the  Department  of  Justice  Merger 
Guidelines  provide  guidance  for  • 
analyzing  market  extension  mergers.  49 
PR  26823  (1984). 

Accordingly,  in  light  of  the  above,  the 
proposed  policy  on  Market  Extension 
Guidelines  is  withdrawn,  effective  June 
2.196& 

vraiiunW.Wilas, 
Secretary  of  the  Board. 
(FR  Doc.  88-12828  Filed  6-7-«8: 8:45  am] 

■UMO  COOC  UIO-OI-M 


12  CFR  Part  225 

(Oocii«trto.R-<l637] 

Regulation  Y;  Limitations  On  Nonbank 
Banks 

AOENCV:  Board  of  Governors  of  the 
Federal  Reserve  System. 
action:  Proposed  rule. 

summary:  The  Board  is  publishing  for 
comment  proposed  rules  to  implement 
provisions  of  the  Competitive  Equality 
Banking  Act  of  1987  ("CEBA")  (Pub,  L 
No,  100-86),  relating  to  so-called 
nonbank  banks.  C^A  amended  the 
definition  of  "bank"  in  the  Bank  Holding 
Company  Act  ("BHC  Act")  to  include 
certain  banking  institutions  that  had 
previously  been  outside  that  definition 
(so-called  "nonbank  banks").  CEBA  also 
contained  a  grandfather  provision  that 
permitted  nonbanking  companies  that 
controlled  nonbank  banks  as  of  March 
5. 1987,  to  retain  control  of  the 
institution  and  not  be  treated  as  a  bank 
holding  company  for  purposes  of  the 
BHC  Act  if  the  company  and  its 
subsidiary  nonbank  bank  observe 
certain  restrictions.  These  limitations 
generally  restrict  nonbaidc  banks  from 
commencing  new  activities  of  cross- 
marketing  programs  with  affiliates  after 
March  5. 1987,  increasing  their  assets  at 


an  aniuial  rate  of  more  than  7  percent 
during  any  12-m(Hith  period  commencing 
after  August  10. 1988.  or  permitting 
overdrafts  on  behalf  of  affiliates  or 
incurring  such  overdrafts  at  a  Federal 
Reserve  Bank.  12  U.S.a  1843(f)  (2)  and 
(3). 

To  implement  these  limitations,  the 
proposed  rules:  (1)  Define  the  term 
"activity":  (2)  clarify  the  scope  of  the 
cross-marketing  limitation;  (3)  describe 
how  the  7  percent  aimual  asset  growth 
rate  will  be  computed;  and  (4)  clarify  the 
restriction  on  overdrafts. 

This  proposed  rulemaking  also 
amends  the  definition  of  "bank"  in 
Regulation  Y  to  correspond  with  the 
definition  set  forth  in  CEBA. 
DATE:  Comments  must  be  submitted  on 
or  before  July  18. 1988. 
ADDRESSES:  Comments,  which  should 
refer  to  Docket  No.  R-0637.  may  be 
mailed  to  the  Board  of  Governors  of  the 
Federal  Reserve  System.  20th  and  C 
Streets  NW.,  Washington.  DC  20551. 
Attention:  Mr.  William  Wiles.  Secretary; 
or  may  be  delivered  to  Boom  B-2223 
between  9:00  a  jn.  and  5KX)  p.m.  All 
comments  received  at  the  above  address 
will  be  included  in  the  public  file,  and 
may  be  inspected  at  Room  B-1122 
between  9:00  a.m.  and  5:00  p.m. 
FOR  FURTHER  NIF0RMAT10N  CONTACT: 
For  information  regarding  SS  225.2, 
225.51.  225.52  and  225.145,  contact  J. 
Virgil  Mattingly.  Deputy  General 
Counsel  (202/452-3430)  or  Robert  D. 
Frierson.  Attorney  (202/452-3711);  for 
information  regarding  {  225.53,  contact 
Oliver  I.  Ireland,  Associate  General 
Counsel  (202/452-3625).  or  Elaine  M. 
Boutilier.  Senior  Attorney  (202/462- 
2418).  Legal  Division,  Board  of  . 
Governors  of  the  Federal  Reserve 
System;  or  for  the  hearing  impaired  only. 
Telecommunications  Device  for  the 
Deaf,  Eamestine  Hill  or  Dorothea 
Thompson  (202/452-3544). 
SUPPLEMENTARY  INFORMATION:  CEBA 
amended  the  Bank  Holding  Company 
Act  of  1956  ("BHC  Act")  by  expanding 
the  definition  of  "bank"  to  include  any 
bank  the  deposits  of  which  are  insured 
by  the  Federal  Deposit  Insurance 
Corporation  as  well  as  any  other 
institution  that  accepts  demand  deposits 
or  accotmts  with  third  party  payment 
capabilities  and  is  engaged  in  the 
business  of  making  commercial  loans. 
This  new  definition  covers  certain 
institutions  that  had  not  previously  been 
covered  by  the  BHC  Act  ("nonbaiJi 
banks")  and  prevents  banking  and 
nonbaiddng  companies  from  forming 
newnonbank  banks. 

CEBA  also  contains  a  grandfather 
provision  that  permits  a  nonbanking 
company  that  controlled  a  nonbank 


bank  on  March  5. 1987,  to  retain  the 
nonbank  bank  and  not  be  treated  as  a 
bank  holding  company  if  the  company 
and  its  subsidiary  nonbank  bank 
observe  certain  limitations  designed  to 
prevent  unfair  competition  with  banks 
owned  by  bank  holding  companies  and 
to  reduce  risks  posed  to  the  payments 
system  by  nonbank.  banks.  Widi  c^ain 
limited  exceptions,  the  grandfathered 
parent  company  may  not  acquire  more 
than  5  percent  of  the  assets  or  shares  of 
any  additional  bank  or  thrift  institution 
after  March  5. 1987,  and  the 
grandfathered  nonbank  bank  may  not — 

(1)  engage  in  any  activity  after  March  5, 
1987,  unless  it  was  lawfully  engaged  in  that 
activity  as  of  March  5, 1987; 

(2)  offer  or  market  products  or  services  of 
an  affiliate  that  are  not  permissible  for  bank 
holding  companies  under  the  BHC  Act  or 
permit  its  products  or  services  to  be  offered 
or  marketed  by  an  affiliate  engaged  in 
activities  not  permissible  for  bank  holding 
companies  under  the  BHC  Act,  unless  the 
specific  cross-marketing  activity  was 
conducted  as  of  March  5, 1987,  and  then  only 
in  the  same  manner  as  conducted  as  of  that 
date; 

(3)  permit  an  overdraft  (including  intraday 
overdrafts]  by  an  affiliate,  or  incur  an 
overdraft  in  its  accotmt  at  a  Federal  Reserve 
Bank  on  behalf  of  an  affiUate;  and  : 

(4)  increase  its  assets  at  an  annual  rate  of 
more  than  7  percent  during  any  12-month 
period  beginning  August  10, 1988.* 

A  grandfathered  company  must  divest 
its  nonbank  bank  within  180  days  if  the 
company  or  nonbank  bank  fails  to 
comply  with  any  of  these  limitations.  12 
U.S.C.  1843(f)(4). 

On  August  21. 1987.  the  Board  issued 
a  Statement  of  Guidance  ("Statement") 
to  assist  affected  companies  in 
complying  with  CEBA's  requirement  to 
report  to  the  Board  within  60  days  of  the 
statute's  enactment  regarding  their 
ownership  of  a  nonbank  bank.  Many  of 
the  companies  filing  these  reports  raised 
several  questions  as  to  the  meaning  of 
CEBA's  limitations  as  they  apply  to  the 
activities,  cross-marketing  programs, 
growth  rate  and  overdrafts  of 
grandfathered  nonbank  banks  and 
asked  the  Board  to  initiate  a  rulemaking 
proceeding  to  implement  these 
limitations.  Accordingly,  the  Board  is 
requesting  comment  on  the  following 
proposed  rules  that  address  the  issues 
and  questions  raised  regarding  CEBA's 
limitations  on  nonbank  banks. 

1.  Activity  limitation.  As  noted,  CEBA 
restricts  a  nonbank  bank  to  those 
activities  in  which  it  was  lawfully 
engaged  as  of  March  5. 1987.  A  number 
of  companies  have  asked  for  guidance 
on  the  meaning  of  the  term  "activity".  In 
light  of  the  comments  and  data  received 


and  a  careful  review  of  the  legislative 
history,  the  Board  believes  the  term 
denotes  any  discrete  line  of  banking  or 
nonbanking  btisiness.  In  applying  the 
definition  of  activity,  the  proposed  rule 
focuses  on  five  major  categories  of 
activities:  deposits,  loans,  trust  services, 
payment  and  clearing  services,  and 
nonbanking  activities. 

Deposit  Activities.  The  proposed  rule 
provides  that  the  following  deposit- 
taking  activities  constitute  separate 
lines  of  activity  for  purposes  of  CEBA: 
(1)  Demand  deposits;  (2)  non-demand 
deposits  from  which  third-party 
payments  may  be  made  generally;  and 
(3)  time  or  savings  deposits.  Thus,  a 
nonbank  bank  that  offered  only  time 
and  savings  deposits  on  March  5  could 
not  begin  to  offer  demand  deposits. 

Some  reporting  comanies  have 
commented  to  the  Board  that  the 
activity  limitation  in  CEBA  intended  no 
distinction  between  insiu^d  demand 
deposits  and  other  types  of  deposits  if 
they  are  also  insiu^d.  As  explained  in 
the  interpretive  rule,  this  position  is 
contrary  to  the  express  terms  of  the 
statute  as  well  as  its  legislative  history. 
Under  the  BHC  Act,  a  nonbank  bank 
that  refrained  from  offering  demand 
deposits  to  avoid  being  a  "bank"  before 
CEBA  could  not  begin  to  accept  demand 
deposits  after  enactment  of  CEBA. 
because  if  it  had  accepted  demand 
deposits  on  March  5. 1987,  it  would  have 
been  a  bank  in  violation  of  the  BHC  Act. 
As  noted,  under  CEBA  a  nonbank  bank 
is  limited  to  those  activities  in  which  it 
was  lawfully  engaged  on  March  5.  The 
interpretation  urged  by  those 
commenters  would  permit  nonbank 
banks  to  convert  themselves  into  full 
service  banks  by  offering  both  demand 
deposits  and  commercial  loans,  a  reuslt 
the  Senate  debates  and  Conference 
Report  clearly  state  would  not  be 
permitted  under  the  activity  limitations.* 

Lending  Activities.  For  the  same 
reasons  a  nonbank  bank  that  makes 
commercial  loans  caqnot  accept  demand 
deposits,  a  non^wnk  bank  that  accepts 
demand  deposits  but  refrained  form 
making  commercial  loans  to  avoid 
coverage  und^'fthe  BHC  Act  before 
CEBA.  as  most  of  the  nonbank  banks 
did,  would  not  be  permitted  to  begin  to 
make  commercial  loans  after  CEBA. 
Such  a  nonbank  bank  could  not  have 
lawfully  made  commercial  loans  prior  to 
CEBA  and.  therefore,  cannot  begin  to 
make  them  after  CEBA.  The  rule  would 
define  commercial  loan  consistent  with 
the  Report  of  Condition  and  the 


'  12  U.S.C  1843(f)  (2)  and  (3). 


■  Comments  of  Senator  Proxmire  (floor  manager), 
133  Cong.  Rec.  S4064  (March  27. 1907);  H.  Rep.  No. 
100-281 100th  Cong.,  lit  Sea*.  124-25  (19S7). 
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Supreme  Court's  decision,  to  include  any 
loan  to  a  business  as  well  as  loans  to 
individuals  for  business  purposes. 

The  proposed  rule  delineates  three 
lines  of  consumer  lending  activity  for 
purposes  of  CEBA:  consumer  lending, 
loans  secured  by  the  borrower's  home, 
and  credit  card  lending  activities.  As 
explained  in  the  interpretive  rule,  this 
distinction  draws  upon  the  Board's  bank 
holding  company  regulation  by  analogy. 
12  CFR  225.25(b)(1).  That  regulation  as 
well  as  the  baxik  Report  of  Condition 
treat  these  types  of  lending  as  distinct 
lines  of  activity.  Under  the  proposed 
rule,  home  equity  loans  would  be 
treated  as  a  loan  secured  by  the 
borrower's  residence  and  not  as  a 
consumer  loan.  | 

The  proposed  rule  provides  two 
additional  categories  of  loans:  loans  to 
depository  institutions  and  to  state  and 
local  governments  (but  not  including  the 
purchase  of  their  securities).  To  address 
questions  raised  by  reporting 
companies,  the  proposed  rule  also 
defines  the  terms  "engaged  in"  and  "as 
of  March  5, 1987"  as  used  in  the  activity 
limitation. 

Trust  Activities.  The  proposed  rule 
defines  trust  activities,  in  accordance 
with  prior  Board  practice,  as  falling 
within  the  following  three  categories 
which  provide  property  separate 
activities:  (1)  Trustee,  executor,  or 
administrator  for  personal  trusts  and 
estates;  (2)  Trustee,  investment  advisor 
or  investment  manager  for  employee 
benefit  plans;  and  (3)  Corporate  trust 
services,  including  acting  as  transfer, 
paying  or  fiscal  agent. 

Clearing  and  Payment  Services. 
Clearing  and  payment  services  reflect  a 
depository  institution's  orientation 
toward  either  consumers  or  commercial 
entities.  The  proposed  rule  treats  the 
following  payment-related  services  as 
discrete  activities:  (1)  Transaction 
services  for  consumer  accounts;  (2) 
transaction  services  for  business 
accounts;  (3)  clearing  or  custody  of 
secimties;  (4)  acting  as  a  correspondent 
bank  for  other  depository  institutions; 
and  (5)  acting  as  a  broker  or  dealer  in 
government  securities.  | 

Nonbanking  Activities.  Finally; 
consistent  with  the  normal  meaning 
given  to  the  term  "activity"  under  the 
BHC  Act,  the  proposed  rule  treats  any 
separate  line  of  nonbanking  business  as 
an  activity.  The  proposed  rule  refers  to 
the  list  of  permissible  nonbanking 
activities  under  the  Board's  Regulation 
Y  as  examples  of  separate  lines  of 
business  activity.  That  regulation  sets 
out  24  permissible  nonbanking  activities 
in  broad  categories  [e.g.,  data      { 
processing,  discount  securities 
brokerage,  investment  advisory 
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services,  leasing,  management 
consulting,  and  foreign  exchange 
activities).  12  CFR  225.25(b).  The  Board's 
rules  also  list  other  activities  that  are 
not  permissible  but  in  which  some 
banks  engage  under  state  law  [e.g.,  real 
estate  development  real  estate 
brokerage,  and  real  estate  syndication). 
12  CFR  225.128.  The  proposed  rule 
points  out  that  a  nonbank  bank  engaged 
on  the  grandfather  date  in  one  aspect  of 
a  nonbanking  activity  [e.g.,  leasing 
airplanes)  could  lease  any  type  of 
product  [e.8.,  railroad  cars). 

2.  Cross-Marketing.  CEBA's  second 
limitation  prohibits  a  grandfathered 
nonbank  bank  from  engaging  in  certain 
cross-marketing  activities  with  an 
affiliate  unless  it  was  so  engaged  on  the 
March  5, 1987.  grandfather  date.  Unlike 
the  activity  limitation,  which  applies  to 
separate  lines  of  business,  the  cross- 
•marketing  limitation  applies  product-by- 
product and  service-by-service.  Thus, 
under  the  statute,  nonbank  bank  may 
not  offer  or  market  the  products  or 
services  of  an  affiliate  unless  the  . 
product  or  service  is  one  that  a  bank 
holding  company  may  offer,  or  allow 
one  of  its  products  or  services  to  be 
offered  or  marketed  by  an  affiliate 
engaged  in  activities  not  permissible  for 
a  bar^  holding  company.  There  is  an 
exception  for  products  or  services 
offered  or  mariceted  on  the  grandfather 
date,  but  only  "in  the  same  manner  in 
which  they  were  being  offered  or 
marketed  as  of  that  date."  To  implement 
this  exception,  the  proposed  rule 
provides  that  the  means  of  offering  or 
marketing  the  product  or  service  must 
remain  the  same  as  of  the  grandfather 
date.  For  example,  an  affiliate  not  using 
direct  mailings  as  a  marketing  technique 
as  of  the  grandfather  date  for  a 
particular  product  or  service  of  a 
nonbank  bank  may  not  commence  this 
type  of  marketing  after  the  grandfather 
date.  The  Board  is  seeking  conunent  on 
the  effect  that  this  interpretation  would 
have  on  institutions  conducting 
activities  under  the  cross-marketing 
exception. 

The  proposed  interpretive  rule,  which' 
will  appear  as  225.145,  describes  the 
types  of  permissible  cross-marketing 
permitted  by  CEBA.  The  rule  also  points 
out  that  the  cross-marketing  limitation 
would  not  prohibit  an  affiliate  of  a 
nonbank  bank  that  was  marketing  the 
bank's  boat  loans  firom  continuing  to 
maricet  that  type  of  loan  product  or  bom 
changing  the  specific  terms  and 
conditions  of  the  loan.  The  affiliate 
could  net,  however,  begin  to  offer  or 
market  another  product  or  service  of  the 
bank,  such  as  a  deposit  account,  trust 
service,  or  a  different  loan  product 


Federal  Register  /  Vol.  53.  No.  lio  /  Wednesday.  June  8.  1988  /  Proposed  Rules 21465 


The  proposed  rule  also  clarifies  the 
scope  of  the  grandfather  exception  to 
the  cross-marketing  provision  and 
defines  the  terms  "offer  or  market"  and 
"as  of  March  5. 1987"  used  in  that 
provision. 

3.  Seven  Percent  Annual  Asset 
Growth  Limitation.  As  noted,  a 
nonbankbank's  asset  growth  under 
CEBA  is  limited  to  an  annual  rate  of  7 
percent  during  any  twelve-month  period, 
beginning  one  year  after  the  date  of 
enactment  of  CEBA.  that  is,  beginning 
after  August  10. 1988.  A  nuinber  of 
reporting  companies  raised  questions 
about  the  application  of  this  limitation. 

In  the  Statement  the  Board  indicated 
that  it  would  use  the  average  asset  data 
from  call  reports  in  determining 
compliance  with  this  limitation  in  order 
.to  minimize  regulatofy  and  reporting 
burden.'  The  question  has  arisen, 
however,  as  to  how  the  total  assets  of 
the  institution  will  be  determined  On 
August  10, 1988,  the  initial  base  date  for 
applying  the  limitation.  The  terms  and 
legislative  history  of  CEBA  indicate  that  ' 
during  the  one  year  period  between 
August  10. 1987  (the  date  of  enactment 
of  CEBA)  and  August  10, 1988,  the  7 
percent  growth  rate  would  not  be 
applicable.  Accordingly,  the  proposed 
'  rule  provides  that  the  growth  rate  will 
apply  only  to  periods  commencing  on  or 
after  August  10, 1988. 

The  proposed  rule  provides  two 
methods  to  determine  the  initial  base  for 
computing  the  growth  rate.  First 
because,  as  discussed  below,  the 
proposed  rule  seeks  to  monitor 
compliance  with  the  growth  limit  on  a 
quarterly  basis  using  the  call  reports,  the 
mle  provides  that  the  institution  may 
choose  to  use  the  average  total  assets     ■ 
reported  on  the  call  report  for  the 
quarter  ending  September  30, 1988,  as 
the  initial  base  for  measuing 
compliance,  instead  of  its  actual  total 
assets  on  August  10, 1988.  Use  of  the 
average  asset  figure  for  the  third  quarter 
wotild  avoid  additional  reports  and 
monitoring  problems  arising  as  a  result 
of  the  growrth  rate  limitation  becoming 
effective  in  the  middle  of  a  reporting 
quarter. 


*  The  Conference  Report  on  CEBA  directs  the 
Board  "in  delennining  compliance  with  the  7 
percent  growth  rate,  to  utilize  a  procedure  which 
computet  the  grandfathered  inatitution's  growth 
rate  on  an  average  basis."  H.  Rep.  No.  100-261, 
100th  Cong.  Ist  Ses*.  125  (1967). 

Banking  institutions  with  Si 00  million  in  assets  or 
more  must  file  with  their  reports  of  condition  their 
average  total  assets  over  the  quarter  calculated 
either  on  a  daily  basis  or  a  weekly  basis  [i.e..  an 
average  of  the  Wednesday  of  each  week  of  the 
quarter).  Institutions  with  less  than  SlOO  million 
may  report  using  an  average  of  fou>'  ".onth^end 
figures. 


The  Board  also  seeks  comment  on  an 
alternative  which  would  permit  the 
institution,  if  it  chooses  to  use  the  total 
assets  reported  on  its  books  on  August 
la  1988.  as  its  initial  base  figure,  ff  the 
nonbank  wishes  to  use  this  figure,  the 
proposed  rule  requires  it  to  report  to  the 
Board  this  amount  by  September  30, 
1988,  in  order  that  the  Board  may 
monitor  compliance  with  the  growth 
limitation.  Under  this  alternative,       • 
compliance  with  the  growth  rate  for  then 
initial  12-month  period  (August  10, 1988 
to  August  9, 1989)  will  be  measured  by 
comparing  the  bank's  average  total 
assets  for  the  third  quarter  of  1989  with 
the  bank's  total  assets  on  August  10, 
1988.* 

Under  CEBA,  the  7  percent  annual 
growth  rate  is  applied  "during  any  12- 
month  period"  after  August  10, 1988.  The 
proposed  rule  would  provide  that  the 
growth  rate  would  be  applied  on  a 
rolling  12  month  basis,  commencing  for 
those  institutions  electing  to  use  the 
average  assets  for  the  third  quarter  of 
1988  for  the  initial  base,  with  the  end  of 
the  third  quarter  of  1988  (September  30, 
1988).  The  initial  12-month  period  for 
these  institutions  would  expire  with  the 
close  of  the  third  quarter  of  1989 
(September  30. 1989).  CompUance  with 
the  growth  rate  over  this  initial  12- 
month  period  will  be  measured  by 
comparing  the  average  total  assets 
reported  for  the  third  quarter  1989  with 
the  average  total  assets  reported  Tor  the 
third  quarter  in  the  preceding  year  [i.e., 
the  3rd  quarter  1988).»  After  this  initial 
12-month  period,  compliance  would  be 
measured  for  all  nonbank  banks 
quarterly  by  comparing  the  average  total 
assets  from  the  call  report  for  each 
quarter  after  the  3rd  quarter  1989  [i.e., 
the  4th  quarter  1989  et  seq.)  with  the 
average  total  assets  for  the  same  quarter 
in  the  preceding  year  [i.e..  4th  quarter 
1988  et  seq.).  The  quarterly  monitoring 
would  assure  that  distortions  resulting 
from  seasonal  fluctuations  in  asset 
growth  during  the  year  or  window- 
dressing  transactions  would  be  avoided. 

4.  Overdrafts.  The  fourth  Umitation  on 
nonbank  banks  prohibits  a  nonbank 


*  Use  of  the  average  total  assets  for  the  third 
quarter  1989  should  very  closely  approximate  total 
assets  on  August  10, 1989.  which  date  falls  very 
near  the  center  of  the  third  quarter. 

'  For  those  institutions  using  the  actual  August  10. 
1988  figure,  the  initial  IZ-month  period  would 
commence  on  August  la  1988  and  expire  on  August 
9. 1989.  Thereafter,  compliance  with  the  growth  rate 
would  be  measured  over  the  same  12-month  periods 
applicable  to  institutions  that  chose  to  use  the  3rd 
quarter  of  1988  as  their  initial  base.  For  example,  for 
those  institutions  using  the  actual  August  10. 1989 
figure,  the  second  12-m  >nth  period  would  compare 
average  total  assets  for  the  fourth  quarter  of  1989 
with  the  average  total  assets  for  the  4th  quarter  of 
1988. 


bank  itom  permitting  an  overdraft  for  an 
affiliate  and  from  incurring  an  overdraft 
in  its  account  with  a  Federal  Reserve 
Bank  on  behalf  of  an  affiliate.*  All 
overdrafts  by  affiliates  in  their  accounts 
at  nonbank  banks  are  proliibited  by  the 
statute.''  To  implement  the  statutory 
language  prohibiting  overdrafts  on 
behalf  of  affiliates  by  nonbank  banks  at 
Federal  Reserve  Banks,  the  proposed 
rule  provides  that  an  overdraft  by  a 
nonbank  bank  in  the  nonbank  bank's 
account  at  a  Federal,  Reserve  Bank  shall 
be  deemed  to  be  on  behalf  of  an  affiliate 
whenever:  (1)  A  nonbank  bank  holds  an 
account  for  an  affiliate  from  which  third 
party  payments  can  be  made;  and  (2)  the 
aggregate  balance  of  all  of  an  affiliate's 
accounts  with  the  nonbank  bank  is  less, 
at  the  time  the  nonbank  bank  incurred 
an  overdraft  in  its  account  at  a  Federal 
Reserve  Bank,  than  the  aggregate 
balance  of  all  of  the  affiliate's  accounts 
maintained  by  the  nonbank  bank  at  the 
opening  of  business  on  the  day  on  which 
the  nonbank  bank  incurred  the 
overdraft.  '  ' 

This  proposed  rule  would  define  "on 
behalf  of  an  affiliate"  based  on  activity 
in  the  affihate's  accounts  at  the  nonbank 
bank.  Whenever  an  affiliate  draws 
down  or  has  drawn  down  the  aggregate 
balance  of  all  its  accounts  at  the 
nonbank  bank  during  the  same  time 
period  that  the  nonbank  bank  incurs  an 
overdraft  at  its  Reserve  Bank,  the 
overdraft  will  be  deemed  to  be  "on 
behalf  of  the  affiUate."  A  transfer 
between  an  affiliate's  accounts  at  the 
nonbank  bank  would  not  affect  the 
aggregate  balance  in  the  affiliate's 
accounts.  The  affiliate  would  not 
necessarily  have  to  overdraw  an 
account  with  the  nonbank  bank  for  an 
overdraft  at  the  Reserve  Bank  to  be 
deemed  to  be  on  its  behalf;  rather,  the 
debits  posted  to  the  aggregate  of  its 
accounts  at  the  nonbank  bank  would 
only  have  to  exceed  the  credits  posted 
to  the  aggregate  df  its  accoimts  on  the 
day  of  the  overdraft  prior  to  or  during 


*  CEBA  excludes  certain  industrial  banks  from 
the  definition  of  "bank"  in  the  BHC  Act  This 
exemption  is  lost,  however,  if  the  industrial  bank 
violates  the  overdraft  restriction.  The  Following 
discussion  regarding  nonbank  banks  also  applies  to 
industrial  banks  with  the  exception  of  the  primary 
dealer  exemption  which  does  not  apply  to  industrial 
banks. 

^  This  overdraft  prohibition  does  not  prevent 
nonbank  banks  from  making  loans  to  affiliates 
consistent  with  other  laws,  e.^..  sections  23A  and 
23B  of  the  Federal  Reserve  Act  applicable  bank 
lending  limits,  and  CEBA's  restriction  on  new 
activities.  A  nonbank  bank  that  was  sot  making 
commercial  loans  prior  to  March  S.  1987.  would 
violate  the  new  activity  restrictions  of  CEBA  by 
making  loans  to  affiliates  after  that  date.  Where  a 
debit  is  posted  to  an  account,  overdraws  the 
account,  and  is  not  covered  by  a  loan  at  that  time,  it 
is  an  overdraft  and  not  a  loan. 


the  time  that  the  overdraft  occurred. 
This  proposed  rule  presumes  that  any 
drawdown  by  an  affiliate  when  the 
nonbank  bank  is  overdrawn  with  the 
Federal  Reserve  has  contributed  to  the 
overdraft  in  the  nonbank  bank's  account 
at  its  Reserve  Bank,  and  therefore  the 
overdraft  at  the  Reserve  Bank  is 
considered  "on  behalf  of  the  affiliate." 
To  facilitate  administration  of  this  rule, 
nonbank  banks  would  be  required  to 
report  to  their  Reserve  Bank  accounts 
held  for  affiUates  from  which  third  party 
payments  could  be  made. 

In  addition  to  the  CEBA  overdraft 
restrictions,  the  Board  is  considering 
imposing  a  zero  "cap"  for  purposes  of 
the  Board's  general  risk  reduction 
program  on  all  nonbank  banks  that  offer 
to  their  affiliates  accounts  with  third 
party  payment  capabilities.  Under  the 
risk  reduction  program  overdrafts  in 
excess  of  the  zero  cap  would  result  in 
coimseling  by  the  Reserve  Bank  or  other 
action  as  described  in  the  Board's 
"Policy  Statement  Regarding  Risks  on 
Larger-Dollar  Wire  Transfer  Systems," 
50  FR  21,120  (May  22, 1985),  rather  than 
divestiture  under  CEBA.  The  Board 
requests  comments  on  the  imposition  of 
the  zero  cap. 

Posting.  Posting  is  the  procedure 
whereby  the  debit  or  credit  adjustments 
resulting  from  payments  transactions 
are  made  to  the  appropriate  account  In 
order  for  nonbanks  banks  to  avoid 
overdrafts  at  Reserve  Banks,  they  must 
know  when  entries  will  be  posted  to 
their  accounts.  Similarly,  posting  rules 
are  necessary  to  determine  whether  an 
overdraft  has  occurred  at  a  nonbank 
bank.  Without  posting  rules,  nonbank 
banks  could  evade  the  purpose  of  the 
statute  by  posting  entries  at  such  times 
of  the  day  as  to  mask  overdrafts. 
Accordingly,  the  Board  is  proposing 
posting  ndes  for  nonbank  banks' 
Federal  Reserve  accounts  and  affiliates' 
accounts  at  nonbank  banks. 

These  rules  are  designed  solely  to 
control  risk  in  accordance  with  CEBA. 
They  do  not  apply  to  depository 
institutions  not  covered  by  CEBA  and 
are  in  addition  to  rules  applicable  to 
depository  institutions'  accounts  at 
Federal  Reserve  Banks  under  the 
Board's  general  risk  reduction  policy. 
These  rules  differ  fi^m  those 
incorporated  in  the  Board's  risk 
reduction  policy  because  they  focus 
solely  on  loss  exposure  and  do  not 
consider  manipulation  of  cap  capacity 
or  other  factors  that  are  considered 
under  the  general  risk  reduction  policy. 

Posting  by  Federal  Reserve  Banks. 
Under  the  proposed  rules.  Reserve 
Banks  will  post  funds  and  book-entry 
securities  transfers  as  they  are  made. 
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For  check,  ACH,  and  noncash 
transactions,  net  settlement  entries,  and 
nonelectronic  transactions,  all  credits 
will  be  posted  as  of  the  opening  of 
business  and  all  debits  at  the  close  of 
business. 

With  regard  to  discount  window 
loans,  the  Board  proposes  to  post  credits 
for  discount  window  loans  as  of  the 
close  of  business  on  the  day  the  loan  is 
made,  and  to  post  debits  for  repayment 
of  loans  as  of  the  close  of  business  at 
the  maturity  of  the  loan. 

This  procedure  differs  from  the 
posting  rules  used  by  the  Board's  ex 
post  monitoring  system  under  the  risk 
reduction  program.  Although  the  ex  post 
nuHutor  method  used  in  the  risk 
reduction  program  is  familiar  to 
depository  institutions,  the  Board 
believes  that  it  is  inappropriate  to  apply 
its  posting  rules  to  nonbank  banks  for 
the  purposes  of  applying  the  CEBA 
overdraft  restrictions.  The  ex  post 
monitor  posting  rules  were  developed 
for  a  volimtary  program  which  does  not 
involve  the  serious  divestiture  (or  loss  of 
exemption,  in  the  case  of  industrial 
banks]  consequences  that  result  ^om  an 
overdraft  under  CEBA.  In  some  ceises, 
such  as  overdrafts  due  to  certain  ACH 
debits,  divestiture  based  on  the  ex  post 
monitor  posting  rules  may  be 
inequitable.  The  Board  is  continuing  to 
review  the  ex  post  monitor  in  light  of 
this  and  other  issues,  but  the  posting 
rules  adopted  for  purposes  of  CEBA 
monitoring  shoidd  not  be  considered  a 
precedent  for  any  revisions  to  the  ex 
post  monitor. 

In  addition  to  the  posting  rules. 
Reserve  Banks  will  pay  particular 
attention  to  depository  transfer  checks 
and  ACH  cash  concentration  debits 
used  by  a^diates  of  nonbank  banks. 
These  transactions  are  likely  to  present 
risks  that  are  not  addressed  by  the 
proposed  i>osting  rules.  For  example, 
where  an  affiliate  of  a  nonbank  bank 
deposits  depository  transfer  checks  with 
a  nonbank  bank  in  order  to  transfer 
funds  to  its  account  at  the  nonbaiik 
bank  from  its  account  at  another 
depository  institution,  it  is  likely  dial  the 
check  will  be  returned  in  the  event  of 
failure  of  the  affiliate.  Failure  of  the 
affiliate,  in  turn,  may  precipitate  failure 
of  the  nonbank  bank.  The  returned 
check  will  come  back  to  the  Federal 
Reserve  after  the  day  when  the  credits 
for  these  transactions  are  posted  to  a 
nonbank  bank's  account,  and  therefore 
4he  risks  presented  by  these  returns  are 
not  addressed  by  posting  rules. 
Consequendy,  where  appropriate  to 
protect  against  risk  of  return  of  these 
Uansactions.  nonbank  banks  may  be 
required  to  establish  a  special  clearing 


balance  at  their  Reserve  Bai^  to  be 
maintained  at  all  times  at  a  sufficient 
level  to  protect  against  these  risks. 

Posting  by  Grandfathered  Banks. 
Because  depository  institutions'  rights 
with  respect  to  their  customers  diEfer 
from  the  rights  that  a  Reserve  Bank  has 
with  respect  to  transactions  that  it 
processes,  particularly  in  the  area  of 
check  and  ACH  transactions,  the 
posting  rules  do  not  require  nonbank 
banks  to  post  all  transactions  for  CEBA 
monitoring  purposes  at  the  same  time 
that  the  transactions  are  posted  by 
Reserve  Banks.  The  Board  proposes  to 
permit  nonbank  banks  to  post  checks 
and  ACH  transfers  at  any  time  during 
the  day  of  the  transaction — i.e., 
setdement  day  for  ACH  transactions  or 
the  day  of  presentment  or  credit  to  the 
nonbank  bank  for  check  transactions — 
so  long  as  debits  are  posted  no  later 
than  the  time  that  the  nonbank  bank's 
account  at  the  Reserve  Bank  is  debited 
for  the  transaction  for  purposes  of  CEBA 
overdraft  monitoring,  and  credits  are 
posted  no  earlier  than  the  time  when  the 
credit  for  the  transaction  is  posted  to  the 
nonbank  bank's  account  for  the 
purposes  of  CEBA  overdraft  monitoring. 
Accordingly,  nonbank  banks  may  keep 
two  sets  of  books  for  posting:  one  for 
affiliates  and  another  for  the  rest  of  its 
customers.  No  posting  to  an  affiliate's 
account  is  necessary  if  a  nonbank  bank 
returns  a  check  or  an  ACH  debit 
transfer  in  accordance  with  applicable 
law.  

Exemptions.  CEBA  provides  two 
exemptions  from  the  restriction  on 
overdrafts.  One  exemption  is  for 
overdrafts  on  behalf  of  an  affiliate  that 
is  a  primary  dealer,  where  the  overdraft 
is  fully  secured:  •  and  the  other 
'  exemptioii  is  for  inadvertent  computer 
or  inadvertent  accotmting  errors  that  are 
beyond  the  control  of  both  the 
grandfathered  bank  and  the  affiliate. 

Primary  Dealers.  CEBA  defines  a 
primary  dealer  as  one  that  is  recognized 
as  a  primary  dealer  by  the  Federal 
Reserve  Bank  of  New  York.  Currendy. 
there  are  42  such  primary  dealers,  but 
only  ei^t  are  affiliated  with  nonbank 
banks.  Some  of  these  eight  primary 
dealers  do  not  currendy  clear  book- 
entry  securities  transfers  through  their 
nonbank  banks. 

CEBA  does  not  prohibit  primary 
dealers  from  incurring  overdrafts  at 
affdiated  nonbank  banks  and  the 
affiliated  nonbank  banks  from  inciuring 
overdrafts  at  their  Federal  Reseve  Bank 
on  behalf  of  the  primary  dealer  affiUate, 
provided  that  these  overdrafts  are  fully 
secured,  "as  required  by  the  Board,  by 


bonds,  notes,  or  other  obligations  which 
are  direct  obligations  of  the  United 
States  or  on  which  the  principal  and 
interest  are  fully  guaranteed  by  the 
United  States  or  by  securities  and 
obligations  eligible  for  setdement  on  the 
Federal  Reserve  Book  entry  system."  • 
The  proposed  regulation  defines  "fully 
secured"  as  secured  by  a  fully  perfected 
security  interest  in  speci&c.  identiHed 
obligations  listed  in  the  statute  with  a 
market  value  that,  in  the  Reserve  Bimk's 
judgment,  is  sufficiendy  in  excesss  of 
the  amount  of  the  overdraft  to  provide  a 
margin  of  protection  against  a  volatile 
market  or  the  chance  that  the  securities 
would  need  to  be  liquidated  quickly. 

The  Board  is  considering  establishing 
a  cap  or  ceiling  on  the  level  of 
securities-related  overdrafts  to  be 
permitted  by  any  one  nonbank  bank. 
Such  a  cap  would  be  set  through  self- 
evaluation  procedures  similar  to  those 
used  in  the  risk  reduction  program,  and 
nonbank  banks  exceeding  the  cap  would 
be  coimseled  or  subject  to  other  action 
by  their  Federal  Reserve  Bank,  in 
accordance  with  the  Board's  risk 
reduction  policy.  The  Board  requests 
comment  on  the  appropriateness  of 
establishing  such  a  cap.  Although  CEBA 
exempts  secured  primary  dealer 
overdrafts  from  the  overdraft 
restrictions,  the  legislative  history  of 
DEBA  clearly  indicates  that  Congress 
was  not  confering  a  right  to  overdrafts 
at  the  Federal  Reserve  on  primary 
dealers.  Nonbank  banks  affiliated  with 
primary  dealers  may  have  limited 
abilities  to  fund  themselves  in  the 
markets  and  therefore  may  place  undue 
reliance  on  access  to  the  discount 
window  or  othowise  unnecessary 
requests  for  extensions  of  Fedwire  to 
complete  deliveries  of  inventories  of 
securities  that  it  is  not  able  to  fund 
overnight 

Inadvertent  Errors.  CTOA  also 
exempts  from  the  overdraft  restrictions 
those  overdrafts  resulting  from 
inadvertent  computer  or  inadvertent 
accounting  errors  that  are  beyond  the 
control  of  both  the  nonbank  and  the 
affiliate.  The  proposed  regulation 
defines  such  inadvertent  errors  as  those 
resulting  in  an  overdraft  that  was  not 
reasonably  foreseeable  or  preventable 
by  the  nonbardi:  bank  or  the  .affiliate.  A 
misposting  of  an  entry  by  a  Reserve 
Bank  would  not  result  in  an  overdraft  in 
a  nonbank's  account  because  no 
extension  of  credit  had  been  made. 
Similarly,  a  misposting  of  an  entry  by  a 


*  This  exemption  does  not  aply  to  industrial 
banks. 


*  An  overdiaft  is  on  behalf  of  a  primary  dealer 
affiliate  only  to  the  extent  that  the  primary  dealer 
has  drawn  down  its  accounts  at  the  nonbank  bank 
on  that  day. 


nonbank  bank  to  an  affiliate's  account 
would  not  result  ip  an  overdraft. 

Inadvertent  computer  errors  would 
include  problems  where  a  nonbank  bank 
or  affiliate  could  not  avoid  book-entry 
securities  overdrafts  irom  inboimd 
securities  h-ansfers,  because  it  could  not 
originate  off-setting  outbound  h-ansfers 
of  securities  or  where  a  nonbank  bank 
received  a  book-entry  securities 
transaction  sent  to  it  in  error.  On  the 
other  hand,  if  a  Federal  Reserve  Baidc's 
computer  should  go  down  so  as  to 
prevent  a  Fedwire  funds  transfer  from     " 
being  sent  to  the  nonbank  bank,  any 
overdraft  due  to  outbound  Fedwire 
funds  transfers  would  be  within  the 
control  of  the  nonbank  bank,  because 
the  nonbank  bank  could  have  waited 
untd  it  had  sufficient  funds  in  its 
account  to  cover  the  outbound  transfer. 
5.  Other  Issues:  Four  nonbank  banks 
that  had  not  commenced  business  as  of 
die  date  of  enactinent  of  CEBA  filed 
reports  with  die  Board  claiming 
grandfather  rights  under  CEBA.  The 
proposed  rule  states  that  these 
institutions  do  not  quahfy  for 
grandfather  rights  under  the  terms  of 
CEBA. 

In  order  to  be  entided  to  grandfather 
rights  under  CEBA,  die  nonbank  bank 
must  have  become  a  bank  as  a  result  of 
enactment  of  CEBA  and  may  only 
engage  in  activities  in  which  it  was 
engaged  on  March  5. 1987.  An  institution 
diat  was  not  FDIC-insured  and  did  not 
accept  demand  deposits  or  make 
commercial  loans  on  the  March  5 
grandfather  date  or  on  August  10, 1987, 
the  date  of  enactment  of  CPBA,  would 
not  have  become  a  bank  as  a  result  of 
enactinent  of  CEBA.  Thus,  it  would  not 
be  entided  to  graridfadier  rights.  Indeed, 
even  if  the  nonbank  bank  somehow 
were  entitled  to  ^andfather  rights,  its 
activities  would  be  limited  to  those  in 
which  it  was  lawfully  engaged  on  March 
5.  On  that  date,  the  four  nonbank  banks 
had  not  commenced  operations  and 
therefore  were  not  engaged  in  any 
activities.  Thus,  they  could  not 
thereafter  commence  any  activities 
without  loss  of  their  grandfather 
privileges. 

Finally,  the  rule  notes  diat  under  tiie 
terms  of  CEBA.  a  company  that  controls 
a  nonbank  bank  woidd  lose  its 
grandfather  status  if  it  or  the  subsidiary 
bank  acquires  an  additional  bank  or 
thrift  or  violates  the  activity  limitations 
in  CEBA, 

Initial  Regulatory  Flexibility  Act 
Analysis 

Of  die  items  required  to  be  obtained 
in  an  initial  regulatory  flexibility 
analysis  by  5  U.S.C.  603(b),  the  first  ("a 
description  of  the  reasons  why  action  by 


the  agency  is  being  considered")  and  the 
second  ("a  succinct  statement  of  the 
objectives  of,  and  legal  basis  for.  die 
proposed  rule")  are  found  elsewhere  in 
this  preamble. 

The  proposed  nde  contains  reporting 
and  record-keeping  requirements  for 
purposes  of  measuring  overdrafts  and 
annual  growths.  CEBA  requires  the 
Board  to  enforce  the  prohibition  on 
overdrafts  and  the  limit  on  annual 
growth  enacted  by  CEBA.  To  do  so,  the 
Board  must  have  a  means  of  measuring 
those  overdrafts  and  the  annual  growth. 
The  Board  proposes  that  all  of  these 
requirements  be  applicable  to  all 
nonbank  banks  and  industrial  banks 
subject  to  the  rule  regardless  of  size. 
The  small  entities  most  likely  to  be 
affected  by  this  rulemaking  are  the 
industiial  banks  that  are  subject  to  the 
limitations  on  overdrafts.  According  to 
Board  records  on  overdrafts  under  the 
current  risk  reduction  policy,  however, 
very  few  indusU-ial  banks  reporting  to 
the  Board  have  incurred  overdrafts  since 
the  enactinent  of  CEBA.  Thus,  it  does 
not  appear  that  a  substantial  number  of 
industi-ial  banks  will  be  affected  by  die 
rule.  The  Board  considered  exempting 
small  banks  from  the  rule's 
requirements,  but  CEBA  does  not 
provide  an  exemption  according  to  the 
size  of  the  nonbank  bank  or  industrial 
bank. 

List  of  Subjects  in  12  CFR  Part  225 

Banks,  Banking,  Federal  Reserve 
System,  Holding  companies.  Reporting 
and  recordkeepuig  requirements, 
Securities. 

For  the  reasons  set  out  in  this  notice, 
and  pursuant  to  the  Board's  authority 
under  section  5(b)  of  die  Bank  Holding 
Company  Act  of  1956  (12  U.S.C.  1844), 
the  Board  proposes  to  amend  12  CFR  , 
Part  225  as  follows: 

PART  225— BANK  HOLDING 
COMPANIES  AND  CHANGE  IN  BANK 
CONTROL 

1.  The  authority  citation  for  Part  225 
continues  to  read  as  follows: 

Authority:  12  U.S.Q  1817(j)(13},  1818. 
1843(c)(8),  1844(b).  3106,  3108. 3907  and  3909. 

2.  In  5  225.2  paragraphs  (a)  dirough  (f) 
and  (g)  through  (1)  are  redesignated  as 
paragraphs  (b)  through  (g)  and  (i) 
through  (n)  respectively;  new 
paragraphs  (a)  and  (h)  are  added;  and 
newly  redesignated  paragraph  (b)  is 
revised  to  read  as  follows: 

S  225.2    Dtflnttions. 
*        *        •        *        ♦ 

(a)  "Affiliate"  means  any  company 
that  controls,  is  controlled  by,  or  is 


under  common  control  with,  a  bank  or 
nonbank  bank. 

(b)(1)  "Bank"  means: 

(i)  An  insiued  baidc  as  defined  in 
section  3(h)  of  die  Federal  Deposit 
Insurance  Act  (12  U.S.C.  1813(h);  or 

(ii)  An  institution  organized  under  the 
laws  of  die  United  States  which  bodi: 

(A)  Accepts  demand  deposits  or 
deposits  that  the  depositor  may 
witiidraw  by  check  or  similar  means  for 
payment  to  third  parties  or  others;  and 

(B)  Is  engaged  in  die  business  of 
making  commercial  loans. 

(2)  ■The  term  "bank"  does  not  include 
those  instititutions  qualifying  under  the 
exceptions  hsted  in  section  2(c)(2)  of  the 
Bank  Holding  Company  Act  of  1956  (12 
U.S.C.  1841(cM2)). 

(h)  "Nonbank  bank"  means  any  . 
insitution  that: 

(1)  Became  a  bank  as  a  result  of 
enactment  of  the  Competitive  Equality 
Amendments  of  1987  (Pub.  L  No.  100- 
86),  on  the  date  of  such  enactment 
(Atigust  10, 1987);  and 

(2)  Was  not  conbolled  by  a  bank 
holding  company  on  the  day  before  the 
enactinent  of  the  Competitive  Equality 
Amendments  of  1987  (August  9, 1987). 
***** 

3.  Subpart  F,  consisting  of  55  225.51 
through  225.53,  is  added  immediately 
following  Subpart  E  to  read  as  follows: 

Subpart  F— Limitations  on  Nonbank  Banks 

225.51  Limitations  on  activities. 

225.52  Limitation  on  annual  rate  of  asset 
growth. 

225.53  Limitation  on  overdrafts. 

Subpart  F— Limitations  on  Nonbank 
Banks 

§225.51    Umitation  on  acttvttfts. 

(a)  General  limitation.  A  nonbardc 
bank  may  not  engage  in  any  activity  in 
which  such  nonbank  bank  was  not 
lawfully  engaged  as  of  March  5, 1987. 

(b)  Activity  defined.  For  purposes  of 
the  limitation  in  this  section,  the  term 
"activity"  means  any  line  of  banking  or 
nonbanking  business.  The  following 
hnes  of  banking  or  nonbanking  business 
shall  be  considered  a  separate  activity 
for  purposes  of  paragraph  (a)  of  this 
section: 

(1)  Taking  demand  deposits; 

(2)  Taking  other  deposits  with  general 
third-party  payment  powers,  such  as 
NOW  accoimts  or  other  non-demand 
transaction  accounts; 

(3)  Taking  time  or  savings  deposit 
accoimts  without  third-party  payment 
powers; 
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(4)  Making  coaunercial  loans  (as   . 
defined  in  Schedule  RC-C  to  the  Report 
of  Condition)  as  well  as  commercial  real 
estate  loans,  agricultural  loans,  and 
lotms  to  individuals  for  other  than 
family,  household,  personal  or 
charitable  purposes: 

(5)  Making  loans  to  depository 
institutions; 

(6)  Holding  obligations  (other  than 
securities)  of  states  and  political 
subdivisions  in  the  U.S.  (as  defined  in 
Schedule  RC-C  of  the  Report  of 
Condition); 

(7)  Making  loans  to  individuals  for 
personal  household,  family,  w 
charitable  purposes  (other  than  loans 
described  in  paragraphs  (b)  (8)  and  (9)  of 
this  section); 

(8)  Making  loans  secured  by  the 
borrower's  residence:  ; 

(9)  Credit  card  lending; 

(10)  Acting  as  a  t^stee,  executor, 
adjninistrator,  guardian,  managing 
agent,  custodian  or  in  any  similar 
capacity  for  personal  accounts; 

(11)  Acting  as  a  trustee,  investment 
advisor,  or  investment  manager  for 
employee  benefit  plans  or  investment 
companies  registered  under  the 
Investment  Company  Act  of  1940; 

(12)  Acting  as  a  corporate  trustee, 
including  registrar,  transfer  agent, 
paying  agent.  Rscal  agent,  custodian  of 
assets,  or  any  similar  capacity; 

(13)  Providing  transaction  services  for 
consumer  accounts; 

(14)  Providing  transaction  services  for 
business  accounts; 

(15)  Providing  clearing  or  custody  for 
securities;  and 

(16)  Acting  as  a  correspondent  for 
other  depository  institutions. 

(17)  Engaging  in  any  nonbanking 
activity,  sudi  as  underwriting 
government  and  other  obligations  that 
state  member  banks  are  authorized  to 
underwrite,  dealing  in  such  securities, 
acting  as  a  broker  for  securities, 
providing  investment  advice,  acting  as 
an  insurance  agent  acting  as  a  futures 
commission  merchant,  or  any  other 
activity  listed  in  i  225.25(b)  of  Subpart  C 
or  S  225.128  of  this  part  is  considered  to 
be  a  separate  activity  for  purposes  of 
this  section. 

§225152    UmttattononAnnuaiRateef 


(a)  Seven  percent  annual  growth  rate 
limitation.  A  nonbank  bank  shall  not 
increase  its  assets  at  an  annual  rate  of 
more  than  7  percent  during  any  12r 
month  period  specified  in  subsection  (b). 

(b)  Period  for  determining 
compliance.  Except  as  provided  in 
paragraph  (d]  of  this  section,  a  nonbank 
banks's  annual  rate  of  asset  growth  for 
purposes  of  this  section  shall  be 


determined  on  a  rolUng  twelve-month 
basis,  commencing  initially  with  Ibe  end 
of  the  third  calendar  quarter  of  1988  and 
commencing  thereafter  %vith  the  end  of 
each  succeeding  calendar  quarter  (i.e. 
December  31,  March  31.  June  30, 
September  30  et  seq.). 

(c)  Compatatioo  of  annual  rata  of 
asset  growth.  A  noabank  bank's  annual 
rate  of  asset  growth  for  purposes  oi  this 
section  for  each  12-aionth  period 
described  in  paragraph  (b)  of  this 
section  shall  be  computed  by  comparing 
its  average  total  assets  as  reported  on 
Schedule  RC-K  of  its  Report  of 
Condition  for  each  calendar  quarter 
ending  after  August  10, 1989,  with  the 
average  total  assets  of  the  nonbank 
bank  as  reported  on  Schedule  RC-4C  of 
its  Report  of  Condition  for  the  same 
calendar  quarter  of  the  previous  year. 

(d)  Alternative  method  for  computing 
growth  over  initial  J2-moath  period.  In 
lieu  of  using  the  average  total  assets  for 
the  third  quarter  of  1988  as  the  initial 
base  figure  for  computing  the  growth 
rate  as  described  in  paragraph  (b)  of  this 
section,  a  nonbank  bank  may  elect  to 
use  as  its  initial  base  for  applying  the 
annual  growth  rate  specified  in 
paragraph  (a)  oi\lu»  section  its  total 
assets  as  of  August  10, 1988,  provided  it 
reports  to  the  Board  by  September  30. 
1988  this  figure.  For  such  an  institution, 
compliance  with  the  growth  rate  for  the 
initial  12-month  period  commencing 
August  10, 1988.  and  expiring  August  9, 
19^,  shall  be  measured  by  comparing 
the  average  total  assets  reported  by  the 
institution  on  Schedule  RC4(  of  its 
Report  of  Condition  for  the  third  quarter 
of  1989  with  its  total  assets  on  August 
10. 1988.  For  12-month  periods 
commencing  with  the  fourth  quarter  of 
1988,  compliance  by  such  faistitutions 
with  paragraph  (a)  of  this  section  shall 
be  measured  in  accordance  with 
paragraphs  (b)  and  (c)  of  this  section. 

9  225.53    UiBiialion  on  uvenffaftSu 

(a)  Defiiutions.  For  purposes  of  this 
section— 

(1)  "Account"  means  a  reserve 
account,  clearing  account,  or  deposit 
account  as  defined  by  the  Board's 
Regulation  D  (12  CFR  204.2(a)(l)(i]],  that 
is  maintained  at  a  Federal  Reserve  Bank 
or  nonbank  bank. 

(2)  "Cash  item"  means: 

(i)  A  chedc  other  than  a  cbedc 
classified  as  a  noncash  item;  or 

(ii)  Any  other  item  payable  on 
demand  and  collectible  at  par  that  the 
Federal  Reserve  Bank  of  the  District  in 
which  the  itpm  is  payable  is  willing  to 
accept  as  a  cash  item. 

(3)  "Discount  window  loan"  means 
any  credit  extended  by  a  Federal 
Reserve  Bank  to  a  nonbank  bank 


pursuant  to  tfie  provisions  of  tiie  Board's 
Regulation  A  (12  CFR  Part  201). 

(4)  "Inadvertent  accounting  error" 
means  an  error  involving  the 
recordation  of  entries  to  an  account  of  a 
nonbank  bank  or  affiliate  that  results  in 
an  overdraft  that  was  not  reasonably     ' 
foreseeable  or  could  not  have  been 
prevented  through  the  maintenance  of 
procedures  reasonably  adopted  by  the 
nonbank  bank  or  the  affiliate  to  avoid 
sach  overdraft. 

(5)  "Inadvertent  computer  error" 
means  an  error  resulting  irova  • 
computer  malfunction  or  from  computer 
processing  of  adjustments  in  an  account 
of  a  nonbank  bank  or  affiliate,  or 
initiation  of  transactions  with  a 
nonbank  bank  or  affiliate,  that  results  in 
an  overdraft  that  was  not  reasonably 
foreseeable  or  could  not  have  been 
prevented  through  the  maintenance  of 
proc-edutes  reasinably  adopted  by  the 
nonbank  bank  or  the  affiliate  to  avoid 
such  overdraft 

(6)  "Industrial  bank"  means  an 
institution  as  defined  in  12  U.S.C. 
1841(c)(2)(H). 

(7)  "Noncash  item"  means  an  item 
handled  by  a  Reserve  Bank  as  a 
noncash  item  under  the  Reserve  Bank's 
"Collection  of  Noncash  Items  Operating 
Circular"  {e.g.,  a  maturing  bankers' 
acceptance  or  a  maturing  security,  or  a 
demand  item,  such  as  a  check  with 
special  instructions  or  an  item  that  has 
not  been  preprinted  or  post-encoded). 

(8)  "Other  nonelectronic  transactions" 
include  all  other  transactions  not 
included  as  fimds  transfers,  book-entry 
securities  transfiers,  cash  items,  noncash 
items,  automated  clearing  house 
transactions,  net  settlement  entries,  and 
discount  window  loans  [e.g.,  original 
issue  of  securities  or  redemption  of 
securities). 

(9)  An  "overdraft"  occurs  wdienever 
the  Federal  Reserve  Bank,  nonbank 
bank  or  industrial  bank  holding  an 
account  posts  a  transaction  to  the 
accoimt  of  the  nonbank  bank,  industrial 
bank  or  affiliate  diat  exceeds  the 
balance  of  the  account  as  determined  by 
the  posting  rules  set  forth  in  paragraphs 
(d)  and  (e)  of  this  section. 

(10)  "Transfer  item"  means  an  item  as 
defined  in  Subpart  B  of  Regulation  ) 

(S  210.25  et  seq  of  this  title). 

(b)  Restriction  on  overdrafts — (1) 
Affiliates.  Neither  a  nonbank  banks  nor 
an  industrial  bank  shall  permit  any 
affiliate  to  incru-  any  overdrafts  in  an 
account  with  the  notibank  bank  or 
industrij)  bank. 

(2)  Nonbank  banks  or  industrial 
banks,  (i)  Neither  a  nonbank  bank  nor 
an  industrial  bank  shall  incur  any 


overdraft  in  its  account  at  a  Federal 
Reserve  Bank  on  behalf  of  an  affiliate, 
(ii)  An  overdraft  by  a  nonbank  bank 
or  industrial  bank  in  its  account  at  a 
Federal  Reserve  Bank  shall  be  deemed 
to  be  on  behalf  of  an  affiliate  whenever 
(A)  A  nonbank  bank  or  industrial  bank 
holds  an  account  for  an  affiliate  &om 
which  third^Mrty  payments  can  be 
made;  and  (B)  the  aggregate  balance  of 
all  of  the  affiliate's  accounts  with  the 
nonbank  bank  or  industrial  bank  is  less, 
at  the  time  the  nonbank  bank  or 
industrial  bank  incurred  an  overdraft  in 
its  account  at  a  Federal  Reserve  Bank, 
than  the  aggregate  balance  of  all  of  the 
affiliate's  accoimts  maintained  by  the 
nonbank  bank  or  industrial  bank  at  the 
opening  of  business  on  the  day  on  which 
the  nonbank  bank  or  industrial  bank 
incurred  the  overdraft  in  its  account  at 
the  Federal  Reserve  Bank. 

(c)  Permissible  overdrafis—{l) 
Inadvertent  error.  An  overdraft  by  a 
nonbank  bank  or  its  affiliate,  or  an 
industrial  bank  or  its  affiliate  that 
results  from  an  inadvertent  computer 
error  or  inadvertent  accoimting  error  (as 
defined  in  paragraph  (a)  of  this  section] 
is  a  permissible  overdraft  not  subject  to 
paragraph  (b)  of  this  section. 

(2)  Fiilly  secured  primary  dealer 
affiliate  overdrafts,  (i)  An  overedrafl  is 
a  permissible  overdraft  not  subject  to 
paragraph  (b)  of  this  section  if: 

(A)  The  overdraft  is  incurred  by  an 
affiliate  of  a  nonbank  bank,  whidi 
affiliate  is  recognized  as  a  primary 
dealer  by  the  Federal  Reserve  Bank  of 
New  York  in  the  affiliate's  account  at 
the  nonbank  bank,  or  if  the  overdraft  is 
incurred  by  a  nonbank  bank  on  behalf 
of  its  primary  dealer  affiliate  in  the 
nonbank  bank's  account  at  a  Federal 
Reserve  Bank;  and 

(B)  The  overdraft  is  fully  secured  by 
bonds,  notes,  or  other  obligations  which 
are  direct  obligations  of  the  United 
States  or  on  which  the  principal  and 
interest  are  fully  guaranteed  by  the 
United  States  or  by  securities  and 
obligations  eligible  for  settlement  on  the 
Federal  Reserve  book-entry  system. 

(ii)  An  overdraft  is  fully  secured  under 
paragraph  (c](2)(i)  of  this  section  when 
the  nonbank  bank  can  demonstrate  that 
the  overdraft  is  secured,  at  all  times,  by 
a  fully-perfected  security  interest  in 
specific  identified  obligations  described 
in  paragraph  (c)(2)(i)  of  this  section  with 
a  market  value  that  hi  the  judgment  of 
the  Reserve  Bank  holding  the  nonbank 
bank's  account  is  sufficiently  in  excess 
of  ^e  amount  of  the  overdraft  to  iHovide 
a  margin  of  protection  in  a  volatile 
market  or  in  the  event  the  securities 
need  to  be  liqiiidated  quickly. 

(d)  Posting  by  Federal  Reserve  Banks. 
For  purposes  of  determining  thie  balance 


of  an  account  under  this  section, 
payments  and  transfers  by  nonbank 
banks  and  industrial  banks  processed 
by  the  Federal  Reserve  Banks  shall  be 
considered  posted  to  their  accounts  at 
Federal  Reserve  Banks  as  follows: 

(1)  Funds  transfors.  Transfer  items 
shall  be  posted: 

(i)  To  the  transferor's  account  at  the 
time  the  transfer  is  actually  made  by  the 
transferor's  Federal  Reserve  Bank; 

(ii)  To  the  transferee's  account  at  the 
time  the  transferee's  Reserve  Bank 
sends  the  transfer  item  or  sends  or 
telephones  the  advice  of  credit  for  the 
item  to  the  transferee,  whichever  occurs 
first 

(2)  Book-entry  securities  transfars 
against  payment  A  book-entry 
securities  transfer  against  payment  shall 
be  posted: 

(i)  To  the  transferor's  acco\mt  at  the 
time  the  entry  is  made  by  die 
transferor's  Reserve  Bank;  and 

(ii)  To  the  transferee's  account  at  the 
time  the  entry  is  made  by  tiie 
transferee's  Reserve  Baiijc. 

(3)  Discount  window  loans.  Credit  for 
a  discoimt  window  loan  shall  be  posted 
to  the  account  of  a  nonbank  bank  or 
industrial  bank  as  of  the  close  of 
business  on  the  day  the  loan  is  made. 
Debit  for  repayment  of  a  discount 
window  loan  shall  be  posted  to  the 
account  of  the  nonbank  bank  or 
industrial  bank  as  of  the  close  of 
business  on  the  day  of  maturity  of  the 
loan. 

(4)  Automated  clearing  house 
transfers,  cash  items,  noncash  items,  net 
settlement  entries  and  other 
nonelectronic  transactions.  Total 
aggregate  credits  for  these  transactions 
and  entries  shall  be  posted  to  the 
account  of  a  notebank  bank  or  industrial 
bank  as  of  the  opening  of  business  on 
settlement  day.  Total  aggregate  debits 
for  these  transactions  and  entries  shall 
be  posted  to  the  account  of  a  nonbank 
bank  or  industrial  bank  as  of  the  close 
of  business  on  settiement  day. 

(e)  Posting  by  nonbank  banks  and 
industrial -banks.  For  purposes  of 
determining  the  balance  of  an  affiliate's 
account  under  this  section,  payments 
and  transfers  through  an  affiliate's 
aceoimt  at  a  nonbank  bank  or  industrial 
bank  shall  be  posted  as  follows: 

(1)  Funds  transfers,  (i)  Fedwire 
transfer  items  diall  be  posted: 

(A)  To  the  transferor  affiliate's 
account  no  later  than  the  time  the 
transfer  is  actually  made  by  the 
transferor's  Federal  Reserve  Bank: 

(B)  to  the  transferee  affiliate's  account 
no  earlier  than  the  time  the  transferee's 
Reserve  Bank  sends  the  transfer  item,  or 
sends  or  telephones  the  advice  of  credit  - 
for  the  item  to  the  transferee. 


whichever  occurs  first 

(ii)  For  funds  transfers  not  sent  or 
received  through  Federal  Reserve  Banks, 
debits  shall  be  posted  to  the  transferor 
affiliate's  account  not  later  than  the  time 
the  nonbank  bank  or  industrial  bank 
becomes  obligated  on  the  transfer. 
Credits  shall  not  be  posted  to  the 
transferee  affiliate's  account  before  the 
nonbank  bank  or  industrial  bank  has 
received  actually  and  finally  collected 
funds  for  the  transfer. 

(2)  Book-entry  securities  transfers 
against  payment 

(i)  A  book-entry  securities  transfer 
against  payment  shall  be  posted:  (A)  To 
the  transferor  affiliate's  account  not 
eariier  than  the  time  the  entry  is  made 
by  the  transferor's  Reserve  Bank;  and 
(B)  to  the  transferee  affiliate's  account 
not  later  than  the  time  the  entry  is  made 
by  the  transferee's  Reserve  Bank. 

(ii)  For  book-entry  securities  transfers 
against  payment  that  are  not  sent-or 
received  through  Federal  Reserve  Banks. 
entries  shaU  be  posted: 

(A)  To  the  buyer-affiliate's  account 
not  later  than  the  time  the  nonbank  . 
bank  or  industrial  bank  becomes 
obligated  on  the  transfer,  and 

(B)  To  the  seller-affiliate's  account  not 
before  the  nonbank  bank  or  industrial 
bank  has  received  actually  and  finally 
collected  funds  for  the  transfer. 

(3)  Credits.  Credits  for  cash  items, 
noncash  items.  ACH  transfers,  net 
settlement  entries,  and  all  other 
nonelectronic  transactions  shall  be 
posted  to  an  affiliate's  account  by  the 
nonbank  bank  or  industrial  bank  on  the 
day  of  the  transaction  (i.e^  settlement 
day  for  ACH  transactions  or  the  day  of 
credit  for  check  transactions),  but  no 
eariier  than  the  Federal  Reserve  Bank's 
opening  of  business  on  that  day. 

(4)  Debits,  (i)  Debits  for  cash  items, 
nonc&sh  items,  ACH  transfers,  net 
settlement  entries,  and  all  other 
nonelectronic  transactions  shall  be 
posted  to  an  affiUate's  account  by  the 
nonbank  bank  or  industrial  bank  on  the 
day  of  the  transaction  le.g.,  settlement 
day  for  ACH  transactions  or  the  day  of 
presentment  for  check  transactions),  but 
no  later  than  the  Federal  Reserve  Bank's 
close  of  business  on  that  day. 

(ii)  If  a  check  drawn  on  an  affiliate's 
account  or  an  ACH  debit  transfer 
received  by  an  affiliate  is  returned  by 
the  nonbank  bank  or  industrial  bank  in 
accordance  with  applicable  law  and 
agreements,  no  entry  need  be  posted  to 
the  affiliate's  account  for  such  time. 

(f)  Reporting  requirements — (1)  Initial 
report.  Any  nonbank  bank  or  industrial 
bank  that  holds  an  account  for  any 
affiliate  from  which  third-party 
payments  can  be  made  shall  report  to 
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the  Board  within  60  days  of  the  final 
adoption  of  this  rule  all  such  accounts 
ofi^ed  to  affiliates. 

(2)  Continuing  reports.  Whenever  a 
nonbank  bank  or  industrial  bank  opens 
or  closes  an  account  from  which  third- 
party  payments  can  be  made  for  an 
affiliate,  it  shall  immediately  report  such 
action  to  the  Board. 

4.  §  225.145  is  added  to  read  as 
follows: 

S22S.145    Umttations  Mtabishsd  by  ItM 
Compstitiv*  EquaMy  Banking  Act  of  1967 
DM  acuviins  ana  ]|iuwui  oiwmipm 

(a)  Introduction.  Effective  August  10, 
1987,  the  Competitive  Equality  Banking 
Act  of  1987  ("CEBA")  fedefined  the  term 
"bank"  in  the  Bank  Holding  Company 
Act  ("BHC  Act")  to  include  any  bank 
the  deposits  of  which  are  insured  by  the 
Federal  Deposit  Insurance  Corporation 
as  well  as  any  other  institution  that 
accepts  demand  or  transaction  accounts 
and  is  engaged  in  the  business  of 
making  commercial  loans.  12  U.SjC 
1841(c).  CEBA  also  contained  a 
grandfather  provision  for  certain 
companies  affected  by  this  redefinition. 
CEBA  amended  section  4  of  the  BHC 
Act  to  permit  a  company  that  on  March 
5, 1987,  controlled  a  nonbank  bank  (an 
institution  that  became  a  bank  as  a    , 
result  of  enactment  of  CEBA)  and  that 
was  not  a  bank  holding  company  on 
August  9, 1987,  to  retain  its  nonbank 
bank  and  not  be  treated  as  a  bank 
holding  company  for  purposes  of  the 
BHC  Act  if  the  company  and  its 
subsidiary  nonbank  bank  observe 
certain  limitations  imposed  by  CEBA.  * 
These  limitations  are  codified  in 
sections  4(f)(2)  and  (3)  ofthe  BHC  Act 
and  generally  restrict  nonbank  banks 
from  commencing  new  activities  or 
cross-marketing  programs  with  affiUates 
after  March  5, 1987,  increasing  their 
assets  at  an  annual  rate  exceeding  7 
percent  during  any  12  month  period  after 
August  10, 1988.  or  permitting  overdrafts 
on  behalf  of  affiliates  or  incurring  such 
overdrafts  at  a  Federal  Reserve  Bank.  12 
U.S.C.  1843(f)(2]  and  (3).  CEBA  also 
prohibits,  with  certain  limited 
exceptions,  a  company  controlling  a 
grandfathered  nonbank  bank  from 
acquiring  directly  or  indirectly  after 
March  5, 1987,  more  than  5  percent  of 
die  assets  or  shares  of  a  bank  or  thrift 


■  12  U.S.C  1843(f).  Such  a  company  i*  treatsd  at  a 
bank  holding  company,  however,  for  purposes  of  the 
anti-tying  provisioos  in  section  106  of  the  BHC  Act 
AmendmenU  of  1970  (12  U.S.C  1971  et  seq.)  and  the 
intider  lending  limitation*  of  section  22(h)  of  the 
Federal  Reserve  Act  (12  U.S.C.  37Sb).  The  company 
b  also  subiecl  to  certain  examination  and 
enforcement  provisions  to  assure  compliance  with 
(XBA. 


institution.  During  the  course  of  the 
Board's  consideration  of  the  reports 
required  by  CEBA  to  be  filed  with  the 
Board  by  companies  that  controlled 
nonbank  banks  on  March  5, 1887, 
several  questions  arose  as  to  the  scope 
of  these  limitations.  The  Board's  views 
regarding  these  questions  are  set  forth 
below  and  in  Subpart  F  of  Regulation  Y. 
(12  CFR  Part  225). 

(b)  Congressional  Findings.  At  the 
outset  the  Board  notes  that  the  scope  * 
and  application  of  the  Act's  limitations 
on  nonbank  banks  must  be  guided  by 
the  Congressional  findings  set  out  in 
section  4(f)(3)  of  the  BHC  Act.  In  Uiat 
section.  Congress  found  that  nonbank 
banks  controlled  by  grandfathered 
companies,  because  of  their 
relationships  with  affiliates,  may  be 
involved  in  conflicts  of  interest 
concentration  of  resources,  or  other 
effects  adverse  to  bank  safety  and 
soundness.  Congress  also  found  that 
nonbank  banks  may  be  able  to  compete 
unfairly  against  banks  controlled  by 
bank  holding  companies  by  combining 
banking  services  with  financial  services 
not  permissible  for  bank  holding 
.companies.  Accordingly,  section  4(f)(3) 
states  that  the  purpose  of  the  nonbauok 
bank  limitations  is  to  minimize  any 
potential  adverse  effects  or  inequities  by 
restricting  the  activities  of  nonbank 
banks  until  further  Congressional  action 
in  the  area  of  bank  powers  could  be 
undertaken.  Similarly,  the  Senate  Report 
accompanying  CEBA  states  that  the 
restrictions  (3SA  places  on  nonbfuik 
banks  "will  help  prevent  existing 
nonbank  banks  from  changing  their 
basic  character  *  *  *  while  Congress 
considers  proposals  for  comprehensive 
legislation;  from  drastically  eroding  the 
separation  of  banking  and  commerce; 
and  from  increasing  the  potential  for 
unfair  competition,  conflicts  of  interest 
undue  concentration  of  resources,  and 
other  adverse  effects."  S.  Hep.  No.  100- 
19, 100th  Cong.,  1st  Sess.  12  (1987).  See 
also  H.  Rep.  No.  100-261, 100th  Cong., 
1st  Sess.  124  (1987),  (the  "Conference 
Report"). 

(c)  Activity  Limitation — (1)  Activity 
Defined.  The  first  limitation  established 
under  section  4(f)(3)  restricts  a  nonbank 
bank  to  those  activities  in  which  it  was 
lawfully  engaged  as  of  March  5, 1987. 
Consistent  with  the  terms  and  purposes 
of  the  legislation  and  the  explicit 
Congressional  directive  to  minimize 
potential  adverse  potential  adverse 
'  effects  or  inequities  by  limiting  the 
activities  of  grandfathered  nonbank 
banks,  the  Board  believes  that  the  term 
activit]^"  in  this  limitation  means  any 
line  of  banking  or  nonbanking  business. 
This  definition  does  not,  however. 


envision  a  product-by-product  approach 
to  the  activity  limitation.  The  Board 
believes  it  would  be  helpful  to  set  out 
the  considerations  it  will  take  into 
account  in  applying  the  activity 
limitation  of  section  4(f)(3)  in  die  context 
of  the  following  mejor  categories  of 
bank  activities:  deposit-taking,  lending, 
trust  or  fiduciary  services,  clearing  or 
payment  services,  and  other  types  of 
activities  engaged  in  by  banks. 
{2]  Types  of  Deposit-Taking 
Activities.  With  respect  to  deposit- 
taking,  the  Board  believes  that  there 
would  generally  be  at  least  three 
distinct  types  of  activity  for  purposes  of 
section  4(0(3):  Demand  deposits,  other 
accounts  with  general  third  party 
payment  powers,  such  as  NOW 
accounts,  and  time  and  savings  accounts 
without  general  third  party  payment 
powers.  In  reaching  this  conclusion,  the 
Board  has  relied  on  the  fact  that  the 
BHC  Act's  definition  of  "bank"  itself 
distinguishes  between  demand  deposit- 
taking,  non-demand  transaction 
accounts,  and  other  forms  of  deposit 
activities.  Moreover,  it  is  clear  from  the 
terms  and  intent  of  CEBA  that  the 
activity  limitation  in  section  4(f)(3) 
would  prevent  and  was  designed  to 
prevent  nonbank  banks  that  prior  to  the 
enactment  of  CEBA  had  refrained  from 
accepting  demand  deposits  in  order  to 
avoid  coverage  as  a  "bank"  under  the 
BHC  Act,  firom  starting  to  take  these 
deposits  after  enactment  of  CEBA  and 
thus  iMscoming  full-service  banks. 

(3)  Demand  Deposit-Taking  Activity. 
Under  the  activity  limitation,  a  nonbank 
bank  may  engage  only  in  activities  in 
which  it  was  "lawfully  engaged"  as  of 
March  5, 1987.  Because  the  nonbank 
bank  could  not  have  been  engaged 
lawfully  on  March  5, 1987,  in  both 
demand  deposit  and  commerical  lending 
activity,  the  nonbank  bank  could  not 
thereafter  commence  the  demand 
deposit-taking  or  commerical  lending 
activity  that  it  did  not  conduct  on  March 
5, 1987.  The  legislative  history  of  this 
provision  confirms  this  reading.  Both  the 
Senate  and  the  Conference  Reports 
regarding  CEBA  state  that  this  provision 
confining  nonbank  banks  to  activities  in 
which  they  were  lawfully  engaged  on 
March  5, 1987.  would  "prevent[ingj  the 
nonbank  bank  from,  for  example,  both 
offering  demand  deposits  and  engaging 
in  the  business  of  making  commercial 
loans  *  .*  *".  H.  Rep.  No.  100-261  at 
124-25:  S.  Rep.  No.  100-19  at  32.  The 
Board  notes  that  absent  this, 
interpretation  a  nonbank  bank  that 
acceptd  only  savings  and  time  deposits 
and  made  both  consumer  and 
commercial  loans  could,  contrary  to  the 
stated  purpose  of  the  CEBA,  convert 


itself  into  a  full-service  bank.  For  these 
reasons,  the  Board  concludes  that  the 
term  "activity"  in  section  4(f)(3) 
differentiates  between  demand  deposits 
and  other  types  of  deposit  activity  and 
that  an  institution  that  accepted  only 
time  and  savings  deposits  as  of  March  5, 
1987,  would  be  engaged  in  a  new 
activity  if  it  began  to  accept  demand 
deposits  after  that  date. 

(4)  Transaction  Accounts.  Similarly, 
die  Board  considers  nondemand 
deposits  withdrawable  without 
restriction  by  check  or  other  similar 
means  to  constitute  a  separate  line  of 
business  for  purposes  of  applying  the 
activity  hmitation  in  section  4(f)(3). 
Thus,  an  institution  that  on  March  5, 
1987,  offered  only  time  and  savings 
accounts  that  were  not  withdrawable  by 
check  could  not  thereafter  begin  a 
transaction  account  business  by 
offering,  for  example,  NOW  accounts  or 
other  types  of  ti-ansaction  accounts.  In 
this  regard,  the  Board  notes  that 
historically  the  provision  of  checking 
accounts  has  been  viewed  as  a  separate 
activity  and  in  the  past  served  to 
differentiate  commercial  banks  and 
thrifts  institutions,  industrial  banks  and 
similar  institutions.  The  conduct  of  this 
activity  also  involves  different  expertise 
and  technical  programs  than  is  involved 
ip  offering  ncm-checking  savings  and 
time  deposits.  As  noted  above,  the 
definition  of  bank  in  the  BHC  Act  as 
amended  by  CEBA  also  itself 
distinguishes  between  demand  deposits, 
transaction  accounts  and  other  non- 
checkable  deposits. 

(5)  Lending  Activities  Generally.  With 
respect  to  lending  activity,  CEBA  and 
the  BHC  Act  also  distinguish  between 
commerical  and  consumer  lending  and, 
in  the  Board's  view,  these  types  of 
lending  constitute  separate  and  distinct 

'  lines  of  business  or  activity  for  purposes 
of  CEBA.  Under  die  definition  of  "bank" 
in  the  BHC  Act  in  effect  both  prior  to 
and  after  enactment  of  CEBA,  a 
nonbank  bank  that  offered  demand 
deposits  and  made  consumer  loans 
could  not  engage  in  the  business  of 
making  commercial  loans  withoutlosing 
its  nonbank  bank  status.  Thus,  insofar 
as  the  bank  definition  is  concerned, 
commerical  lending  is  an  activity 
separate  and  apart  firom  other  types  of 
lending. 

(6)  Commerical  Lending  Activity.  As 
noted,  the  activity  lunitation  in  section 
4(f)(3)  of  CEBA  would  prevent  a 
nonbank.  bank  from  both  offering 
demand  deposits  and  engaging  in  the 
business  of  making  commercial  loans 
since  such  an  institution  could  not  have 
been  "lawfully  engaged"  in  both  of  these 
activities  on  March  5, 1987,  insofar  as 


the  BHC  Act  is  concerned.  Moreover,  in 
order  for  the  activity  restriction  to 
achieve  its  stated  legislative  purpose  of 
preventing  a  nonbank  bank  bom 
offering  both  demand  deposits  and 
cdmmerical  loans  (H.  Rep.  No.  100-261 
at  124-25),  die  term  "activity"  in  section 
4(f)(3)  must  differentiate  between 
commerical  and  consumer  lending. 
Otherwise,  there  would  beinothing  to 
prevent  a  nonbank  bank  that  accepted 
deposits  and  made  consumer  but  not 
commerical  loans  as  of  March  5, 1987,  as 
many  of  the  nonbank  banks  stated  in 
their  CEBA  reports,  from  commencing 
this  activity  after  that  date  without  loss 
of  grandfadier  privileges  under  CEBA. 
Accordingly,  the  Boani  concludes  that 
such  a  nonbank  bank  would  be  engaged 
in  a  new  activity  if  it  began  to  make 
commerical  loans  after  diat  date  and 
would  lose  its  entitlement  to  grandfather 
rights  under  CEBA. 

(7)  Legislative  History.  The  Board 
notes  that  the  legislative  history  of  a 
predecessor  to  this  provision  of  CEBA 
states  that  the  activity  limitation  for 

•nonbank  banks  was  intended  "to 
prevent  an  institution  engaged  in  a 
limited  range  of  functions  from 
expanding  into  new  areas  and 
becoming,  in  essence,  a  full-service 
banlj".  H.  Rep.  No.  99-175. 99di  Cong.. 
1st  Sess.  13  (1985).  The  House  Report 
goes  on  to  state  that  "[tjhus.  in 
particular  a  nonbank  bank  that  is  a 
'consumer  bank'  (i.e.,  it  engaged  in  no 
commerical  lending  to  avoid  the  existing 
definition  of  bank)  would  not  be 
permitted  to  begin  to  engage  in 
commerical  lending  after  being 
grandfathered  under  this  Act"  Id. 

(8)  Other  Types  of  Consumer  Lending 
Activity.  The  proposed  rule 
differentiates  between  three  distinct 
lines  of  consumer  lending  activity  for 
purposes  of  CEBA:  consumer  lending, 
loans  secured  by  the  borrower's 
residence,  and  credit  card  lending 
activities.  This  distinction  between 
types  of  specialized  lending  is  reflected 
in  the  Board's  regulations  that  specify 
the  types  of  lendLig  activities 
permissible  fOr  bank  holding  companies. 
Section  22S.25(b)(l)  of  die  Board's 
Regulation  Y  (12  CFR  225.25(b)(1)) 
reflects  the  separate  types  of  lending 
activity  conducted  by  specialized 
companies  offering  consumer  loans, 
credit  cards,  mortgage  loans  and 
commerical  finance.  The  Board  believes 
that  a  credit  card  business  as  well  as 
home  mortgage  lending  are  recognized, 
discrete  lines  of  business  activity. 
Indeed,  CEBA  itself  recognizes  a 
distinction  in  the  case  of  credit  card 
activity  by  creating  a  specific  exemption 
from  the  bank  de&iition  for  banks  diat 


engage  only  in  credit  card  operations. 
The  Board  has  also  approved  a  number 
of  proposals  by  bank  holding  companies 
to  establish  specialized  credit  card 
banks,  and  has  long  permitted  bank 
holding  companies  to  engage  in  the 
mortgage  lending  business  as  a  separate 
line  of  business  activity.  In  light  of 
existing  law,  industry  practice  and  the 
legislative  history  of  CEBA.  the  Board 
concludes  that  credit  card  lending  and 
lending  secured  by  the  borrower's 
residence  would  constitute  separate 
lines  of  lending  activity  for  purposes  of 
applying  the  limitation  on  nonbank  bank 
activities  in  section  4(f)(3).  Thus,  a 
nonbank  bank  that  was  engaged  in 
consumer  lending  activity  as  of  March  5, 
but  did  not  engage  in  home  mortgage 
lending  or  credit  card  lending  would  not 
be  able  to  commence  these  activities 
after  March  5  without  loss  of  its 
grandfadier  benefits  under  CEBA. 

(9)  Change  in  Types  of  Consumer 
Loans  Permitted.  This  interpretation  of 
die  term  "activity"  would  not  prohibit  a 
bank  that  was  offering  one  type  of 
consumer  loan  on  the  grandfather  date 
from  offering  a  different  type  of 
consumer  loan  thereafter.  For  example, 
a  bank  that  offered  consumer 
automobile  loans  on  the  grandfather 
date  could  offer  consumer  boat  loans 
thereafter,  but  could  not  commence  a 
mortgage  lending  business  or  credit  card 
business  unless  it  was  so  engaged  on 
March  5, 1987.  See  R  Rep.  No  99-175, 
supra  at  13  (a  grandfathered  nonbank 
bank  could  offer  a  customer  a  consumer 
loan  to  purchase  a  boat  even  if  no  such 
loans  were  outstanding  on  the 
grandfather  date,  if  other  consumer 
loans,  such  as  consumer  loans  to 
purchase  a  qar,  were  outstanding  on  that 
date).  Similarly,  a  nonbank  bank  that 
was  lawfully  engaged  in  the  commercial 
lending  business  as  of  March  5, 1987, 
could  offer  any  type  of  commercial  loan 
thereafter  and  would  not  be  limited  to 
the  precise  types  of  commercial  loans 
offered  on  March  5. 

(10)  Definition  of  Commercial  Loans. 
For  purpose  of  the  activity  limitation, 
the  Board  believes  the  term  "commercial 
loan"  should  include  loans  to  sole 
proprietorships,  partnerships, 
corporations  and  other  business 
enterprises,  whether  secured  or 
unsecured,  as  defined  in  Schedule  RC-C. 
of  the  report  of  condition,  as  well  as 
commercial  real  estate  loans,  and 
agricultural  loans,  and  loans  to 
individuals  for  the  purposes  other  than 
personal,  family,  household,  or 
charitable  purposes.  It  shoidd  be  noted, 
however,  that  the  nonbank  bank  could 
not  engage  in  other  types  of  lending, 
such  as  issuance  of  standby  letters  of 
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credit  of  foreign  exchange.  The 
determination  as  to  whether  other  types 
of  lending  or  lending-type  activity  would 
constitute  a  new  activity  would  depend 
upon  the  characteristics  of  the  lending 
activity  ahd  should  not  be  commenced 
without  discussion  with  the  Board. 

(11)  Loans  to  Depository  Institutions. 
Loans  to  depository  institutions  are  not 
included  under  the  activity  "commercial 
loan,"  but  would  constitute  a  separate 
and  distinct  activity.  This  lending 
activity  constitutes  a  unique  service, 
generally  referred  to  as  the  federal  funds 
market  in  which  all  types  of  depository 
institutions  participate.  It  has 
traditionally  been  treated  separately 
from  the  commercial  lending  market  and 
the  Board  believes  it  should  continue  to 
be  regarded  as  a  separate  and  distinct 
activity. 

(12)  Trust  Activities.  With  respect  to 
trust  activities,  the  Board  has 
traditionally  viewed  these  afitivitiea  as 
falling  within  three  main  categories: 
trustee,  executor,  or  administrator  for 
personal  trusts  and  estates;  (histee, 
investment  advisor,  or  investment 
manager  for  employee  benefit  plans;  and 
corporate  trust  services,  including  voting 
as  transfer,  paying  or  fiscal  agent 
Accordingly,  these  lines  of  activity 
would  properly  constitute  separate 
activities  under  section  4(f)  (3). 

(13)  Clearing  and  Payment  Activities. 
Clearing  and  payments  services  also 
include  several  distinct  activities.  These 
activities  reflect  in  part  a  depository 
institution's  orientation  toward  either 
consumer  or  commercial  entities. 
Accordingly,  the  Board  considers  the 
following  payment-related  services  to  be 
examples  of  discrete  activities: 
transaction  services  for  consumer 
accounts;  transaction  services  for 
business  accounts;  clearing  or  custody 
of  securities;  clearing  merchant  credit 
card  drafts;  and  acting  as  a 
correspondent  bank  for  other  depository 
institutions. 

(14)  Transaction  Services. 
Transaction  services  for  consiuner 
accounts  include  but  are  not  limited  to 
check-based  payment  services,  receiving 
preauthorized  transactions  (e.g. 
automated  clearinghouse  transactions), 
limited  funds  transfers  [e.g.  through 
Fedwire  or  CHIPS),  and  providing 
consumers  access  to  a  point-of-sale 
network.  Transaction  services  for 
business  accounts  include,  but  are  not 
limited  to,  check-based  payment 
services,  originating  and  receiving 
preauthorized  transactions  (e.g. 
automated  clearinghouse  transactions], 
funds  transfers  (e.g.  through  Fedwire  or 
OnPS),  and  operating  a  point-of-sale 
network  for  the  use  of  business 
customers.  The  distinction  between! 


consumer  transaction  services  and 
business  transaction  services  is 
consistent  with  the  distinction  in  the 
BHC  Act  between  commercial  and 
consumer  lending. 

(15)  Securities  Clearing  and  Custody. 
The  Board  considers  clearing  and 
custody  of  securities,  unrelated  to  trust 
activities,  as  a  safekeeping  or  agency 
activity  involving  investment 
instruments  and  therefore  an  activity 
separate  and  different  from  funds  based 
transaction  services. 

(16)  Correspondent  Services.  The 
Board  considers  providing 
correspondent  services  to  other 
depository  institutions. 

(17)  Nonbanking  Activities.  With 
respect  to  other  types  of  nonbanking 
activity,  section  4(f)  (3)  would  not  permit 
a  grandfathered  nonbank  bank  to 
expand  into  new  business  activities. 
Thus,  for  example,  a  grandfathered 
nonbank  bank  could  not  commence  after 
March  5, 1987,  any  new  types  of 
nonbanking  activities,  including,  for 
example,  discount  securities  brokerage, 
full  service  seciuities  brokerage  for 
financially  sophisticated  customers, 
investment  advisory  services,  acting  as 
a  broker  or  dealer  in  government 
securities  or  other  bank-eligible 
securities,  acting  as  an  underwriter  in 
government  securities,  foreign  exchange 
advisory  or  transaction  services, 
personal  property  leasing,  real  property 
leasing,  data  processing  for  third  parties, 
insurance  agency  activities,  insurance 
underwriting,  management  consulting, 
futures  commission  merchant,  or  any  of 
the  other  types  of  nonbanking  activities 
listed  in  §  225.25(b)  of  Regulation  Y  or 
that  have  been  determined  to  be 
impermissible  for  bank  holding 
companies  (e.g.  real  estate  investment 
and  development  or  real  estate 
syndication).  A  nonbank  bank  engaged 
on  the  grandfather  date  in  one  aspect  of 
nonbanking  activity  [e.g.  leasing 
airplanes)  could  commence  leasing  any 
type  of  product  [e.g.  railroad  cars). 

(16)  Meaning  of  "Engaged in".  In  order 
to  be  "engaged  in"  an  activity,  a 
nonbank  bank  must  demonstrate  that  it 
had  a  program  in  place  to  provide  a 
particular  product  or  service  associated 
with  the  grandfathered  activitiy  to  a 
customer  and  that  it  was  in  fact  offering 
the  product  or  service  to  the  customer  as 
of  March  5, 1987.  Thus,  a  nonbank  bank 
is  not  engaged  in  an  activity  as  of  March 
5. 1967.  if  the  product  or  service  in 
question  was  in  a  planning  state  as  of 
that  date  but  had  not  been  offered  or 
delivered  to  a  customer.  Consistent  with 
prior  Board  interpretations  of  the  term 
activity  in  the  grandfather  provisions  of 
section  4,  the  Board  does  not  beUeve 
that  a  company  may  be  engaged  in  an 


activity  on  the  basis  of  a  single  isolated 
transaction.  For  example,  a  nonbank 
bank  that  held  an  interest  in  a  single 
real  estate  project  would  not  thereby  be 
engaged  in  real  estate  development  for 
puiposes  of  this  provision,  unless 
evidence  was  presented  indicating  the 
interest  was  held  under  a  program  to 
commence  real  estate  investment  or 
development  business. 

(19)  Meaning  of  "As  of".  The  board 
believes  that  the  grandfather  date  "as  of 
March  5, 1987"  as  used  throughout 
section  4(f)(3)  should  refef  to  activities 
engaged  in  on  March  5, 1987,  or  a 
reasonably  short  period  preceding  this 
date  not  exceeding  thirteen  months. 
Activities  that  the  institution  had 
terminated  prior  to  March  5, 1988, 
however,  would  not  be  considered  to 
have  been  conducted  or  engaged  in  "as 
of  March  5.  Moreover,  in  order  for  the 
activity  to  qualify  as  being  conducted 
"as  of  March  5.  it  must  have  been    '    * 
conducted  while  the  institution  was  a 
nonbank  bank.  Activities  conducted 
while  the  institution  was  a  full-service 
bank  but  not  after  it  was  converted  to  a 
nonbank  bank,  would  not  be  permissible 
for  the  nonbank  bank  even  if  the  activity 
had  been  conducted  within  a  few 
months  of  March  5, 1987. 

(d)  Cross-Mariceting  Activity — (1)  In 
General.  Section  4(F)(3)  also  Umits 
cross-mariceting  activities  by  nonbank 
banks  and  their  affiliates.  Under  this 
provision,  a  nonbank  bank  may  not  offer 
or  market  a  product  or  service  of  an 
aftiliate  unless  the  product  or  service 
may  be  offered  by  bank  holding 
companies  generally  under  section 
4(c)(8)  of  die  BHC  Act.  In  addition,  a 
nonbank  bank  may  not  permit  any  of  its 
products  or  services  to  be  offered  or 
marketed  by  or  through  a  nonbank 
affiliate  unless  the  affiliate  engages  only 
in  activities  permissible  for  a  bank 
holding  company  imder  section  4(c)(8). 
These  limitations  are  subject  to  an 
exception  for  products  or  services  that 
were  being  so  offered  or  marketed  as  of 
March  5. 1987.  but  only  in  the  same 
manner  in  which  they  were  being 
offered  or  marketed  as  of  the 
grandfather  date. 

(2)  Examples  of  Impermissible  Cross- 
Marketing.  The  Conference  Reort 
illustrates  the  appUcation  of  this 
limitation  to  the  following  two  covered  . 
transactions:  (i)  products  and  services  of 
an  affiliate  that  are  not  permissible 
imder  the  BHC  Act  and  (ii)  products 
and  services  of  the  nonbaidc  bank. 
In  the  first  case,  the  restrictions  would 
prohibit  for  example,  a  company  from 
marketing  life  insurance  or  automotive 
supples  through  its  affiliate  nonbank 
bank  because  these  products  are  not 


generally  permissible  under  the  BHC 
Act.  H.  Rep.  NO.  100-261  supra  at  126.  In 
the  second  case,  a  nonbank  bank  may 
not  permit  its  products  or  services  to.be 
offered  or  marketed  through  a  life 
insurance  affiliate  or  automobile  parts 
retailer  because  these  affiliates  engage 
in  activities  prohibited  under  the  BHC 
Act./d. 

(3)  Permissible  Cross-Marketing.  On 
the  ther  hand,  a  nonbank  bank  could 
offer  to  its  customers  consumer  loans 
from  an  affiliated  mortgage  banking  or 
consumer  finance  company.  These 
affiliates  could  likewise  offer  their 
customers  the  nonbank  bank's  products 
or  services  provided  the  affiliates 
engaged  only  in  activities  permitted  for 
bank  holding  companies  under  the 
closely-related  to  banking  standard  of 
section  4(c)(8)  of  die  BHC  Act.  If  die 
affiliate  is  engaged  in  both  permissible 
and  impermissible  activities  within  the 
meaning  of  section  4  (c)(8)  of  the  BHC 
Act  the  affiliates  could  not  offer  or 
market  the  nonbank  bank's  products  or 
services. 

(4)  Product  Approach  to  Cross- 
Marketing  Restriction.  Unlike  the 
activity  restrictions,  the  cross-marketing 
restrictions  of  CEBA  apply  by  their 
terms  to  individual  products  and 
services.  Thus,  an  affiliate  of  a  nonbank 
bank  engaged  in  nonbanking  activites 
that  are  not  permissible  for  bank  holding 

^companies  that  was  marketing  a 
particular  product  or  service  of  a 
nonbank  bank  on  the  grandfather  date 
could  continue  to  market  that  product 
and.  as  discussed  below,  could  change 
the  terms  and  conditions  of  the  loan. 
The  nonbank  affiliate  could  not. 
however,  begin  to  offer  or  market 
another  product  or  service  of  the 
nonbank  bank  such  as  a  deposit 
account  trust  service  or  a  different  type 
of  loan  product  (unless  the  affiliate 
engaged  only  in  permissible  activities  as 
described  in  paragraph  (d)(3)  of  this 
section.  Thus,  a  securities  underwriting 
company  diat  as  of  Mardi  5. 1967. 
offered  or  marketed  to  its  customers 
automobile  loans  from  an  affiliated 
nonbank  bank  could  not  begin  to  offer 
or  market  to  its  customers  checking 
accounts  from  the  bank  without  losing 
its  grandfather  privileges  under  CEBA. 

(5)  Change  in  Terms  and  Conditions 
Permitted.  The  cross-marketing 
restrictions  would  not  however,  limit 
the  ability  of  the  institution  to  change 
the  specific  terms  and  conditions  of  the 
particular  grandfathered  product  or 
service.  The  Conference  Report 
indicates  a  legislative  intent  not  to  lock 
into  place  the  specific  terms  or 


conditions  of  a  grandfathered  product  or 
service.  For  example,  a  nonbank  bank 
marketing  a  three-year,  $5,000  certificate 
of  deposit  through  an  affiliate  under  the 
exemption  could  offer  a  one-year  $2,000 
certificate  of  deposit  with  a  different 
interest  rate  after  the -grandfather  date. 
Modifications  that  alter  the  type  of 
product  however,  are  not  permitted. 
Thus,  a  nonbank  bank  that  marketed 
through  affiliates  on  March  5, 1987,  only 
certificates  of  deposit  could  not 
commence  marketing  MMDA's  or  NOW 
accounts  after  the  grandfather  date. 

(6)  Grandfather  Provision  for  Cross- 
Marketing.  A  product  or  service  not 
permissible  for  bank  holding  companies 
under  section  4(c)(8)  of  the  BHC  Act 
would  nevertheless  be  permitted  to  be 
offered  or  mariceted  by  a  nonbank  bank 
under  the  cross-marketing  provisions  of 
section  4(f)(3)  under  certain  conditions  if 
they  were  offered  or  marketed  as  of  the 
March  5, 1967  grandfather  date.  In  the 
Board's  opinion,  the  terms  "offered  or 
marketed"  in  the  cross-marketing 
restrictions  refer  to  the  presentation  to  a 
customer  of  an  institution's  products  or 
service  through  any  type  of  program, 
including  telemarketing,  advertising 
brochures,  direct  mailing,  pergonal 
solicitation,  customer  referrals,  or  joint 
marketing  agreements  or  presentations. 
An  institution  must  have  offered  or 
actually  marketed  the  product  or  service 
on  March  5  or  shortiy  before  that  date 
(as  discussed  above)  to  qualify  for  the 
grandfather  privilege.  Thus,  if  the  cross- 
marketing-program  was  in  the  planning 
stage  on  March  5. 1987.  the  program 
would  not  qualify  for  grandfather 
treatment  under  CEBA. 

(7)  Limitations  on  Cross-marketing  to 
"in  the  same  manner".  Under  the  cross- 
marketing  provision,  products  or 
services  qualifying  for  grandfather 
treatment  may  continue  to  be  offered  or 
marketed  but  only  "in  the  same  manner" 
in  which  they  were  offered  or  marketed 
as  of  March  5, 1987.  Thus,  the  means  of 
offering  or  marketing  the  products  or 
services  must  remain  the  same  as  on  the 
grandfather  date.  Accordingly,  an 
affiUate  not  using  direct  mailings  as  a 
marketing  technique  as  of  the 
grandfather  date  for  a  particular  product 
or  service  of  the  nonbank  bank  may  not 
commence  this  type  of  marketing  after 
the  grandfather  date. 

(8)  Eligibility  for  Cross-Marketing 
Grandfather  Exemption.  The  Conference 
Report  also  clarifies  that  entitiement  to 
an  exemption  is  specific  to  an 
institution.  An  affiliate  that  was  not 


engaged  in  cross-marketing  products  or 
services  as  of  the  grandfather  date  may 
not  commence  these  activities  under  the 
exemption  even  if  such  activities  were 
being  conducted  by  another  affiliate. 

(e)  Eligibility  for  Grandfathered 
Nonbank  Bank  Status.  In  reviewing  the 
CEBA  reports,  the  Board  notes  that  a 
number  of  institutions  that  had  not 
commenced  business  operations  on 
August  10, 1987,  the  date  of  enactment  of 
CEBA,  claimed  grandfather  privileges 
under  section  4(f)(3)  of  CEBA.  To  qualify 
for  grandfather  privileges  under  section 
4(f)(3).  the  institution  must  have 
"bec[o]me  a  bank  as  a  result  of  the 
enactment  of  [CEBA]"  and  must  have 
been  controlled  by  a  nonbanking 
company  on  March  5. 1987. 12  U.S.C. 
1843(f)(1)(A).  An  instihition  Uiat  did  not 
have  GDIC  insurance  on  August  10, 
1987,  and  that  did  not  accept  demand 
deposits  or  transaction  accounts  or 
engage  in  the  business  of  commercial 
lending  on  that  date,  would  not  have 
become  a  "bank"  as  a  result  of 
enactment  of  CEBA.  Thus,  institutions 
that  had  not  commenced  operations  on 
August  10. 1987,  could  not  qualify  for 
grandfather  privileges  under  section 
4(f)(3)  of  CEBA.  This  view  is  supported 
by  the  activity  limitations  of  section 
4(f)(3),  which,  as  noted,  limit  the 
activities  of  grandfathered  nonbank 
banks  to  those  in  which  they  were 
lawfully  engaged  as  of  March  5, 1987.  A 
nonbank  bank  that  had  not  commenced 
conducting  business  activities  on  March 
5, 1987,  could  not  after  enactment  of 
CEBA  engage  in  any  activities  under 
this  provision. 

(f)  Enforcement  of  Nonbank  Bank 
Limitations.  The  Board  notes  that 
enforcement  of  the  limitations  on 
nonbank  banks  is  specified  in  section 
4(0(4)  of  die  BHC  Act.  Under  that 
section,  the  grandfather  provisions  in 
section  4(f)(1)  of  this  Act  cease  to  apply 
if  a  nonbank  bank  subsidiary  fails  to 
comply  with  the  limitations  in  section 
4(f)(3).  In  that  event,  the  Act  requires  the 
grandfathered  company  to  "divest 
control  of  each  bank  it  controls  within 
180  days  after  such  company  becomes  a 
bank  holding  company  due  to  the  loss  of 
such  exemption." 

Board  of  Governors  of  the  Federal  Reserve 
System,  June  2, 198& 
William  W.  VNOies. 
Secretary  of  the  Board. 
[FR  Doc.  8»-l^b29  Filed  fr-7-88: 8:45  am] 
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FEDERAL  HOME  LOAN  BANK  BOARD 

12  CFR  Parts  575, 576,  and  $77 
(Na8a-423]  i 

Federal  Savings  and  Loan  insurance 
Corporation;  Receivers 

Date:  May  26, 198& 

agency:  Federal  Home  Loan  Bank 
Board. 

ACTION:  Supplemental  notice  of     ' 
proposed  nilemaking- 

SUMNUIIY:  The  Federal  Home  Loan  Bank 
Board  ("Board"),  in  its  own  right  and  as 
operating  head  of  the  Federal  Savings 
and  Loan  Insurance  Corporation 
("FSLIC),  hereby  seeks  comments  on 
proposed  regulations  that  will  govern 
the  determination  of  claims  filed  against 
the  FSLIC  as  Receiver  for  failed  savings 
and  loan  institutions,  and  of'Hquests  for 
injunctive  or  declaratory  reUef  arising    - 
from  threatened  actions  by  the  FSUC  as 
Receiver.  These  proposed  regulations 
incorporate  interim  procedures  that 
have  been  in  effect  since  July  1, 1986, 
and  will  continue  to  be  in  effect  pending 
adoption  of  final  regulations  governing 
the  matters  addressed  herein.  Those 
interim  procedures  were  adopted 
pursuant  to  12  U.S.C.  1437  (1982).  and 
were  published  in  the  Federal  Register 
on  April  21. 1988  (53  FR 13105). 
DATE:  Comments  must  be  received  by 
August  8. 1988. 

ADDRESS:  Send  comments  to  Director, 
Information  Section.  Office  of  the 
Secretariat  Fedeal  Home  Loan  Bank 
Board.  1700  G  Street  NW..  Washington. 
DC  20552.  Comments  will  be  available 
for  public  inspection  at  the  Board's 
Information  Services  office  at  801 18th 
St.  NW.,  Washington,  DC  20552. 
FOR  FURTHER  INFORMATION  CONTACT 

Christopher  Bellotto,  Assistant  General 
Counsel,  (202)  377-7401;  or  Judith  L 
Friedman,  Associate  General  Counsel, 
(202)  377-7399;  Adjudication  Division, 
Office  of  General  Counsel,  Federal 
Home  Loan  Bank  Board.  1700  G  Street 
NW.,  Washington,  DC  20552. 
SUPPLEMENTARY  INFORMATION:  On 
November  8, 1985,  the  Board  proposed 
amendments  and  revisions  to  its 
regulations  governing  the 
conservatorship  and  receivership  of    ' 
associations  chartered  by  the  Board  or 
the  accoimts  of  which  are  insured  by  the 
FSLIC.  Board  Res.  No.  85-1007,  50  FR 
48970  (November  27, 1985).  Pending  final 
adoption  of  the  proposed  amendments 
and  revisions,  the  Board,  on  April  21, 
1988,  provided  pubhc  notice  of  interim 
procedures  in  order  to  assist  claimants 
and  other  persons  affected  by 
threatened  actions  by  the  FSLIC  at 


Receiver  in  the  filing  of  Requests  for 
Expedited  Relief,  claims  against  the 
FSLIC  as  Receiver,  and  appeals  from 
decisions  of  the  FSLIC  as  Receiver. 
Board  Res.  No.  88-229.  53  FR  13105 
(April  21, 1988). 

The  purpose  of  the  proposed 
regulations  is  to  provide  a  uniform 
procedure  under  which  persons  seeking 
relief  frt>m  actions  threatened  by  the 
FSLIC  as  Receiver  for  a  failed 
institution,  or  seeking  to  recover  funds 
or  gain  other  relief  fitjm  an  FSLIC 
receivership,  may  exhaust  their 
administrative  remedies  at  the  Board. 
The  Board  regards  such  exhaustion  of 
administrative  remedies  as  a 
prerequisite  to  the  availability  of 
judicial  review  of  actions  by  the  FSUC 
as  Receiver.  These  proposed  regulations 
supplement  the  regulations  proposed  by 
the  Board  in  its  rulemaking,  begun 
November  27, 1985,  addressing  the 
powers  of  the  FSLIC  as  Receiver. 

The  Board  wishes  to  clarify  that, 
although  the  proposed  regulations 
regarding  claims  filed  with  the  FSLIC  as 
Receiver  state  that  a  loan  participant 
may  be  a  claimant,  the  regulations  do 
not  purport  to  make  a  binding 
determination  that  all  loan  participants 
are  claimants.  The  Board,  in  its  Notice 
of  Proposed  Rulemaking  issued 
November  8, 1985,  made  it  clear  that  the 
FSLIC  as  Receiver  of  an  institution,  the 
accoimts  of  which  are  insured  by  the 
FSLIC,  recognizes  the  validity  of  certain 
secured  obligations  of  insured 
institutions,  entered  into  ptirsuant  to 
legal  authority,  and  the  right  of  a 
secured  creditor  in  certain 
circiunstances  to  cause  the  liquidation 
of  collateral.  Further,  the  FSLIC  as 
Receiver  may  recognize  the  holder  of  a 
participating  interest  in  a  loan  in  which 
the  Receiver  also  holds  a  participating 
interest,  or  which  the  Receiver  services, 
as  one  having  an  ownership  interest  and 
not  a  creditor  of  the  insured  institution 
in  receivership.  In  the  event,  however, 
that  a  Receiver  disputes  a  creditor's 
claim  to  a  security  interest  in  an  asset  of 
the  institution  or  a  participant's 
characterization  of  its  status,  the 
Receiver  may  require  such  creditor  or 
other  entity  to  establish  its  claimed 
status  pursuant  to  these  procedures;  and 
the  Receiver  in  such  cases  may  take 
such  action  as  is  deemed  necessary  to 
protect  the  Receiver's  interest  in  any 
asset.  Commenters  are  particularly 
directed  to  §  575.2(i)(l)(iv)  of  the 
proposed  regulations,  which  provides 
that  "Claimant"  may  include  loan 
participants. 

Copies  of  the  Board's  administrative 
decisions  are  available  from  the 
Director,  Information  Services  Section, 
Office  of  the  Secretariat.  Federal  Home 


Loan  Bank  Board.  1700  G  St.  NW.. 
Washington.  DC.  The  Board's 
administrative  decisions  may  also  be 
accessed  on  the  Westiaw  and  Lexis 
computer  research  systems. 

Initial  Regulatory  Flexibility  Analysis 

Pursuant  to  section  3  of  the  Regulatory 
Flexibility  Act.  5  U.S.C.  603,  Uie  Board  is 
providing  the  following  regulatory 
flexibility  analysis: 

1.  Reasons,  objectives,  and  legal  basis 
underlying  the  proposed  rule.  These 
elements  are  incorporated  above  in 

SUPPLEMENTARY  INFORMATION. 

2.  Small  entities  to  which  the 
proposed  rule  would  apply.  The 
proposed  rules  would  apply  to  all 
Claimants,  Petitioners,  and 
Receiverships  without  regard  to  size. 

3.  Impact  of  the  proposed  rule  on 
small  entities.  The  Board  believes  that     v 
the  proposed  rules  will  not  have  any 
disparate  effect  on  small  entities,  llie 
proposed  rules  are  a  refinement  of 
existing  procedures  and  would  make  it 
easier  for  small  businesses  and/or 
individuals  to  represent  themselves    . 
before  the  Board  without  incurring 
extensive  costs  for  legal  services. 

4.  Overlapping  or  conflicting  federal 
rules.  There  are  no  known  federal  rules 
that  duplicate,  overlap,  or  conflict  with 
this  proposal. 

5.  Alternatives  to  the  proposed  rule.  In 
the  above  supplementary 
INFORMATION,  the  Board  is  soliciting 
comment  on  die  rule  as  proposed. 

List  of  Subjects  in  12  CFR  Parts  575,  576, 
and  577 

Savings  and  loan  associations. 

Accordingly,  the  Federal  Home  Loan 
Bank  Board  hereby  purposes  to  amend 
Chapter  V,  by  adding  new  Parts  575,  576, 
and  577,  Subchapter  D,  Chapter  V,  Title 
12,  Code  of  Federal  Regulations,  as  set 
forth  below. 

SUBCHAPTER  O— FEDERAL  SAVINGS  AND 
LOAN  INSURANCE  CORPORATION 

1.  Subchapter  D  is  amended  by  adding 
new  Parts  575, 576,  and  577  to  read  as 
follows: 

PART  575— PROCEDURES  FOR  THE 
ADMINISTRATION  AND 
DETERMINATION  OF  CLAIMS  FUfD 
WITH  THE  FSUC  AS  RECEIVER 

00C- 

575.1  Purpose. 

575.2  Definitions. 

Subpart  A    Nodes  to  Pobntlal  Ctelmwits 

575.3  Publication  of  notioe. 

575.4  Proof  of  claim. 

575.5  Republication  of  notice. 

575.6  Uninsured  depositors. 


Sulipart  B— Procedure  for  Initial  Review  of 
daims 

575.7  Agents  of  the  Special  Representative. 

575.8  Control  log  for  proofs  of  claim. 

575.9  Reviews  of  proof  of  claim. 

575.10  Review  on  the  merits  of  a  claim. 

575.11  Initial  determination. 

Sulipart  C— Procedure  for  Review  of  Claims 
ftetahied  for  Furttter  Review 

575.12  Special  Representative  and  Claims 
Counsel. 

575.13  Elements  of  reviQw. 

57£.14    Claims  on  an  expedited  ha&n. 

Subpart  D— Standards  for  Determination  of 
CMms 

575.15  Burden  of  proof. 

575.16  Exclusion  from  claims  procedure. 

575.17  Application  of  claims  procedure. 

575.18  Criteria  for  the  determination  of 
claims  for  provision  of  services,  supplies 
and  materials. 

575.19  Claims  to  security,  priority  or 
preference. 

Authority:  Sec.  17.  47  Stat.  736,  as  amended 
(12  U.S.C.  1437);  48  Stat.  132,  as  amended  (12 
U.S.C.  1464);  48  Stat  1259,  as  amended  (12 
U.S.C.  1729). 

§  575.1    Purpose. 

(a)  The  purpose  of  these  procedures  is 
to  provide  for  the  uniform 
administration  and  determination  of 
claims  filed  with  the  FSLIC  as  Receiver 
in  all  receiverships  in  the  Federal  Home 
Loan  Bank/FSUC  system.  These 
procedures  are  to  be  followed  by 
Special  Representatives  and  managing 
officers  of  the  receiverships  to  assure 
compliance  with  the  Federal  Regulations 
governing  the  processing  and 
determination  of  claims,  and  to  insure 
uniformity  of  notices  to  claimants, 
documentation  of  claims,  determination 
of  the  merits  of  claims  by  allowance  or 
disallowance  in  whole  or  in  part 
payment  of  claims,  and  the  review 
process.  Full  compliance  with  and 
exhaustion  of  these  procedures  is  a 
prerequisite  to  revifew  by  the  Federal 
Home  Loan  Bank  Board  ("Bank  Board").' 
Judicial  review  of  the  disallowance  in 
whole  or  in  part  of  a  claim  against  the 
assets  of  the  FSLIC  as  Receiver  is 
available  only  after  exhaustion  of  these 
procedures  and  review  and  final  agency 
action  by  the  Bank  Board. 

(b)  The  Bank  Board,  and  its  Office  of 
General  Counsel,  have  made  it  clear 
that  the  FSLIC  as  Receiver  of  an 
institution,  the  accounts  of  which  are 
insured  by  the  FSUC,  recognizes  the 
validity  of  certain  secured  obligations  of 
insured  institutions,  entered  into 
pursuant  to  legal  authprity,  and  the  right 
of  a  secured  creditor  in  certain 
circumstances  to  cause  the  liquidation 
of  collateral.  Further,  the  FSLIC  as 
Receiver  may  reco^ze  the  holder  of  a 
participating  interest  in  a  loan  in  which 


the  Receiver  also  hold8.a  participating 
interest,  or  which  the  Receiver  services, 
as  one  having  an  ownership  interest  and 
not  a  creditor  of  the  insured  institution 
in  receivership. 

(c)  The  Bank  Board,  is  providing  these 
procedures,  is  not  directing  the  FSLIC  as 
Receiver  to  require  such  secured 
creditors  to  observe  all  such  noticed 
procedures  as  a  precondition  of 
exercising  valid  liquidation  rights 
pursuant  to  valid  security  contracts 
entered  into  by  an  insured  institution  as 
authorized  imder  its  governing  law  prior 
to  the  appointment  of  the  Receiver.  Nor 
is  the  Bank  Board  directing  the  FSUC  as 
Receiver  to  subject  such  holders  of 
participating  interests  that  are  not 
creditors  of  the  insured  institution  in 
receivership  generally  to  such 
procedures.  In  the  event,  however,  that  a 
Receiver  disputes  a  creditor's  claim  to  a 
security  interest  in  an  asset  in  which  the 
institution  has  an  interest  or  a 
participant's  characterization  of  its 
status,  the  Receiver  may  require  such 
creditor  or  other  entity  to  establish  its 
claimed  status  pursuant  to  these 
procedures;  and  the  Receiver  in  such 
cases  may  take  such  action  as  is 
deemed  necessary  to  protect  the 
Receiver's  interest  in  any  asset. 

§575.2    Definitions. 

For  the  purposes  of  these  procedures, 
the  procedures  for  Requests  for  Review, 
and  the  procedures  for  Requests  for 
Expedited  Relief,  the  following 
definitions  shall  apply. 

(a)  "Adminisfrative  expenses  of  the 
association"  means  those  reasonable 
expenses  for  services  actually  provided 
for  the  association  by  nonemployee 
professionals,  such  as  accountants, 
attorneys,  appraisers  or  examiners,  that 
in  the  opinion  of  the  Special 
Representative  actually  benefited  the 
association  of  the  receivership  estate. 

(b)  "Affected  Person"  means  a  person, 
corporation,  partnership  or  other  legal 
entity  that  owns  or  has  an  interest  in 
real  or  personal  property,  or  is 
otherwise  obligated  on  a  debt  which  is 
secured  by  real  or  personal  property, 
against  which  the  Receiver  threatens  to 
take  action  that  may  affect,  impair, 
diminish  or  terminate  such  interest.  By 
way  of  example  only,  if  the  Receiver 
posts  for  foreclosure  pursuant  to  a  deed 
of  trust,  the  legal  owner  or  owners  of  the 
real  estate  encumbered  with  the  lien 
sought  to  be  foreclosed  would  be  an 
"Affected  Person." 

(c)  "Agent  of  the  Special 
Representative"  means  an  employee  of 
the  Receiver  designated  by  the  Special 
Representative  to  perform  certain 
functions,  which  include  but  are  not 
limited  to  maintaining  a  tracking  system 


of  the  claims  filed  with  the  Receiver  and 
performing  an  initial  review  of  the 
Proofs  of  Claim  submitted  to  the 
Receiver. 

(d)  "Applicant"  means  any  person  or 
entity  that  asserted  a  claim  against  the 
Association  of  the  Receiver  and  seeks 
review  by  the  Bank  Board. 

(e)  "Association"  means  a  savings 
and  loan  association  or  savings  bank  for 
which  the  Bank  Board  has  appointed  the 
FSUC  as  Receiver.  ' 

(f)  "Board"  means  the  Federal  Home 
Loan  Bank  Board,  as  defined  in  12  CFR 
500.10  or  its  authorized  agent. 

(g)  "Certificate  of  Mailing"  means  a 
written  statement  certifying  that  the 
referenced  document  has  been  placed  in 
the  United  States  mail,  first  class, 
postage  prepaid,  on  the  date  specified. 

(h)  "Claim"  means  the  assertion  of  a 
right  to  payment  or  other  relief  against 
an  association  or  the  Receiver,  provided, 
however,  that  it  shall  not  include  the 
right  to  deposit  insurance  which,  if 
appropriate,  is  paid  by  FSUC  Corporate, 
or  a  Request  for  Expedited  Relief  which 
is  filed  with  the  Bank  Board.  All  claims 
shall  be  submitted  in  writing  in  a  Proof 
of  Claim. 

(1)  "Claim"  includes  but  is  not  limited 
to: 

(i)  Demand  for  recoupment,  set-off, 
security,  priority,  or  preference; 

(ii)  Request  to  foreclose  or  to  oppose 
foreclosure  by  the  Receiver  on  security 
property  or  assets  of  the  association; 

(iii)  Demand  for  interest,  penalties, 
fees  or  the  recognition  or  nonrecognition 
of  liens  securing  equitable  subordinated 
claims; 

(iv)  Administrative  expenses  of  the 
association,  provided,  however,  that  a 
proof  of  claim  need  not  be  filed  for 
services  that  were  actually  renf^ered, 
within  30  days  prior  to  the  Receiver's 
taking  possession,  by  accountants, 
attorneys,  appraisers  or  examiners;  such 
ser\'ice8  will  be  considered  for  priority 
payment  by  the  Receiver  as  explained  in 
Subpart  D  of  this  Part  575,  if  in  the 
opinion  of  the  Receiver  such  services 
are  of  benefit  to  the  receivership; 

(v)  Demand  by  employees  of  the 
association  for  wages  and  salaries, 
including  vacation,  severance,  sick 
leave  pay  and  contributions  to  employee 
benefits  plan;  provided  that  a  proof  of 
claim  need  not  be  filed  for  wages, 
salaries,  and  benefits  earned  within  30 
days  prior  to  the  appointment  of  the 
Receiver  that  do  not  exceed  $2,000, 
.  which  wages,  salaries,  and  benefits  will 
be  considered  for  priority  payment  by 
the  Receiver  as  explained  in  Subpart  D 
of  this  Part  575. 

(2)  "Reconcilable  claim(s)"  means  a 
claim  that  may  be  allowed  in  whole 
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based  upon  the  Receiver's  review  of  the 
books  and  records  of  the  association  or 
the  Receiver  in  the  absence  of 
additional  fact  finding  or  additional 
consideration  of  related  legal  issues. 

(3)  "Claim(s)  retained  for  farther 
review"  means  those  claims  that  are  not 
Reconcilable  Claims. 

(i)  "Claimant"  means  any  person  or 
entity  asserting  a  claim  against  the 
association  or  the  Receiver. 

(1)  A  Claimant  may  include  but  is  not 
limited  to: 

(i)  Holder(s)  of  claim(s]  that  appear  on 
the  face  of  the  books  or  records  of  the 
association,  or  are  otherwise  known  to 
the  Receiver,  on  the  date  of  the        , 
appointment  of  the  Receiver,  ' 

(ii)  Holderfs)  of  claim(s)  that  appear 
on  the  face  of  the  books  or  records  of 
the  association  or  the  Receiver,  or  are 
otherwise  known  to  the  Receiver 
subsequent  to  the  date  of  the 
appointment  of  the  Receiver 

(iii)  Holder(s)  of  claim(s)  that  arise 
from  acts  or  omissions  of  the  Receiver 

(iv)  Holder(s)  of  a  participation 
interest  in  a  loan  originated  by  the 
association  or  in  which  the  association 
is  participating; 

(v)  Borrower(s);  j 

(vi)  Guarantor(s); 

(vii)  Secured  creditor(s]  or  unsecured 
creditor(s]; 

(viii)  Mechanic's,  materialmen's  or 
other  lien  holder(8)  or  person(s)  or 
entities  that  seek  to  obtain  a  mechanic's, 
materialmen's  or  other  lien  against ; 
assets  of  the  association  or  assets  th 
which  the  Receiver  has  or  seeks  to 
assert  an  interest  or 

(ix)  Any  per8on(s)  or  entities  seeking 
to  recover  civil  money  damages  or 
equitable  relief  against  the  association 
or  the  Receiver. 

(2)  Gaimants,  at  their  election,  may 
be  represented  by  an  agent,  who  shall 
be  designated  and  identified  to  the 
Receiver  in  writing  by  name  and 
address.  Upon  sudi  designation,  all 
correspondence  and  communication 
shall  be  between  the  Special 
Representative  and  the  agent  for  the 
Claimant  For  purposes  of  these 
procedures  the  term  claimant  shall  be 
deemed  to  include  any  properly 
designated  agents  of  the  Claimant. . 

(j)  "Claims  Counsel"  means  legal 
counsel  retained  to  represent  the 
Receiver,  as  designated  by  the  Special 
Representative  with  the  consent  of  the 
General  Counsel,  to  perform  specified 
tasks,  hereinafter  described. 

(k)  "Claims  procedures"  means  the 
Procedures  for  the  Administration  and 
Determinatioo  of  Claims  Filed  with  the 
FSLIC  as  Receiver. 

(1)  "Current  bills"  means  those 
administrative  expenses  of  the  Receiver 


incurred  on  or  subsequent  to  the  date  of 
the  appointment  of  the  Receiver,  and 
includes  costs,  expenses  and  debts  of 
the  Receiver. 

(m)  "Depositor"  or  "Accountholder" 
means  the  holder  of  a  withdrawable 
account  or  accounts  in  an  association. 

(n)  "Director,  OFSUC"  means  the 
Director  of  the  OfRce  of  the  Federal 
Savings  and  Loan  Insurance 
Corporation,  as  defined  in  12  CFR 
500.20. 

(o)  'Tiled  with"  or  "served  upon" 
means  actually  received. 

(p)  "FSUC"  means  the  Federal     - 
Savings  and  Loan  Insurance 
Corporation,  as  defined  in  12  CFR  500.4. 

(q)  "General  Counsel"  means  the 
General  Counsel  to  the  Bank  Board,  as 
defmed  in  12  CFR  500.17.  or  an 
attomery(s)  in  the  Office  of  General 
Counsel  ("OGC")  designated  by  the 
General  Counsel. 

(r)  "Insurance  Division,  OFSUC 
means  the  Insurance  Division  of  the 
Federal  Savings  and  Loan  Insurance 
Corporation,  as  defined  in  12  CFR 
500.20(a]. 

(s)  "Legal  holiday"  means  those  days  - 
designated  as  a  legal  holiday  by  the 
President  or  the  Congress  of  the  United 
States  of  America. 

(t)  "Petitioner"  means  an  Affected 
Person  filing  and  Request  for  Expedited 
Relief. 

(u)  "Proof  of  Claim"  means  the  form 
specified  by  the  Director,  OPSLIC.  with 
the  concurrence  of  the  General  Counsel, 
upon  wdiich  a  claim  shall  be  submitted 
in  writing.  The  Claimant  shall  have  a 
continuing  duty  to  supplement  and 
update  information  contained  therein, 
including  but  not  limited  to  advising  the 
Receiver  in  writing  of  the  Claimant's 
current  address. 

(v)  "Publish"  is  defined  at  12  CFR 
549.1(a). 

(w)  "Receiver"  means  the  FSLIC  or 
the  Federal  Deposit  Insurance 
Corporation  as  Receiver  as  appointed 
by  the  Bank  Board  pursuant  to 
applicable  federal  law. 

(x)  "Receiver's  record"  means  all 
notices  to  claimants,  Proof(s]  of  Claim, 
anything  required  by  the  procedures  and 
any  documentation  and  other  writings 
compiled  by  the  Special  Representative 
that  form.the  basis  and  rationale  for  the 
Receiver's  determination  as  to  the 
allowance  or  disallowance  in  whole  or 
in  pari  of  a  claim. 

(y)  "Request  for  Expedited  Relier 
means  a  written  request  submitted  by 
an  Affected  Person  to  the  Bank  Board  in 
accordance  with  applicable  procedures. 
A  Request  for  Expedited  Relief  is  not  a 
"claim"  as  defined  in  paragraph  (h)  of 
this  section. 


(z)  "Special  Representative"  means 
individual(8)  designated  as  Special 
Representative(s)  for  the  FSLIC  as 
Receiver  for  an  association  as  stated  in 
the  Board  Resolution  appointing  the 
FSLIC  as  Receiver.  The  Director, 
OFSUC,  with  the  concurrence  of  the 
General  Counsel,  shall  designate  the 
Special  Representative(8)  for  each 
receivership  who  will  have  primary  . 
responsibility  for  the  administration  of 
the  claims  procedure.  The  Special 
Representative(s)  shall  conduct  the 
claims  procedure,  including  the 
determination  of  the  merits  of  claims. 

Subpart  A— Notice  to  Potential 
Claimants 

S575.3    Publication  of  notie*. 

In  accordance  with  the  existing 
regulations  and  orders  of  the  Board, 
promptly  after  the  date  of  appointment, 
the  Receiver  shall  publish  notice  to  all 
potential  claimants  of  the  association  as 
shown  on  the  books  and  records  of  the 
association,  or  as  otherwise  may  be 
known  to  the  Receiver,  of  their  right  to 
present  claims  to  the  Receiver  and 
simultaneously  shall  mail  to  such 
claimants  at  their  last  known  address: 

(a)  A  notice  of  their  right  to  present 
claims  to  the  Receiver, 

(b)  A  Proof  of  Claim  form,  and 

(c)  A  copy  of  the  "Procedures  and 
Instructions  for  Filing  Claims  with  the 
FSUC  as  Receiver." 

Demands  by  Accountholders  for  deposit 
insurance  will  be  determined  by  the 
Insurance  Division.  OFSUC,  in  a 
separate  proceeding  and  not  pursuant  to 
this  Claims  Procedure. 

§  S7S.4    Proof  of  cMm. 

The  notice  shall  provide  that  a  Proof 
of  Claim  shall  be  filed  with  the  Receiver 
on  or  before  a  specified  date,  which  is 
not- less  than  90  days  from  the  date  of 
the  first  publication  of  such  notice. 

S575.S    nepubMcrtton  Of  notice. 

Such  notice  shall  be  republished  30 
days  and  60  days  after  the  date  of  the 
first  publication.  The  Special 
'Representative  shall  retain  copies  of  the 
published  notices  in  the  files  of  the 
Receiver. 


S575.6   Uninsured < 

(a)  These  Claims  Procedures  do  not 
apply  to  claims  by  depositors,  which 
will  be  determined  by  the  Insurance 
Division.  OFSUC  under  applicable 
procedures.  Uninsured  depositors  wiU 
receive  a  Certificate  of  Claim  in 
Uquidation  for  any  uninsured  amoimt 
on  deposit.  A  copy  of  that  Certificate 
will  be  provided  to  the  Receiver  by  the 
Insurance  Division. 


(Bj  The  Receiver  will  retain  the 
Certificate  for  the  period  of  the 
receivership.  When  there  is  a 
distribution  to  general  creditors,  such 
claims  will  be  paid  pro  rata  with  others 
of  the  same  priority  out  of  the  assets  of 
thexeceivership. 

(c)  A  depositor  also  may  be  a 
claimant  under  this  Claims  Procedure 
for  other  claims  not  based  upon 
insurance  of  accounts,  l^e  FSUC  need 
not  file  a  dainf  for  amounts  of  deposits 
on  which  it  pays  insurance  or  otherwise 
satisfies  its  insjurance  obligation. 

Subpart  B— Procedure  for  Initial 
Review  of  Claime 

§575.7    Agents  of  the  Special 
flwf  N  f  iBi  il  iiliye. 

The  Special  Representative  shall 
designate  as  many  agents,  as.  in  the 
opinion  of  the  Special  Representative, 
are  necessary  and  appropriate  to  review 
and  process  claims  filed  with  the 
Receiver  and  to  perform  functions  as 
assigned  by  the  Special  Representative 
("agent  of  the  Special  Representative"). 
The  Special  Representative,  in 
consultation  witfi  the  General  Counsel, 
shall  designate  firom  the  law  firm(s] 
retained  to  advise  the  Receiver  as  many 
Claims  Counsel  as  are  necessary  to 
assist  in  the  claims  process.  Such  law 
finn(8}  shall  act  under  the  supervision  of 
and  be  advised  by  the  General  Counsel. 

§57SJ    Control  log  for  proofs  of  dabn. 

All  Proofs  of  Claim  filed  with  the 
Receiver  shall  be  recorded  by  entry  into 
a  control  log  in  the  chronological  order 
by  the  date  an  which  such  Proof  of 
Claim  was  filed  with  the  Receiver.  The 
control  log  shall  include  the  name  of  ^ 
each  claimant  and  an  assigned  serial 
number. 

§  575.9    Reviews  of  proof  of  daim. 

After  each  Proof  of  Claim  is  entered 
into  the  control  log,  an  agent  of  the 
Special  Reprsentative  shall  review  the 
Proof  of  Claim  to  determine  whether  it 
has  been  properly  filed  in  accordance 
with  the  directions  contained  in  the 
Notice  to  Claimants  and  the  Proof  of 
Claim  form  ("properly  filed"). 

(a)  If  a  Proof  of  Claim  is  found  not  to 
be  properly  filed,  a  copy  of  it  shall  be 
returned  to  the  claimant  promptly  with  a 
written  explanation  of  the  deficiencies 
in  it  ("deficiency  notice").  The 
deficiency  notice  shall  advise  the 
claimant  that  a  corrected  Proof  of-Claim 
must  be  filed  with  the  Receiver  within 
the  later  of  30  days  from  the  date  of  the 
mailing  of  the  deficiency  notice  or  the 
filing  date  published  under  §  575.4,  and 
that  failure  to  correct  the  deficiencies 
before  the  expiration  of  the  later  time 


period  may  result  in  disallowance  of  the 
claim. 

(b)  In  the  discretion  of  the  Special 
Representative,  if  material  deficinicies 
in  the  Proof  of  Claim  are  not  timely 
corrected,  the  claim  may  be  disallowed 
in  whole  or  in  part.  The  determination  of 
disallowance  for  failiu^  to  correct 
deficiencies  in  the  Proof  of  Claim  shall 
be  in  writing  and  explain  the 
deficiencies  that  remain  and  shall  be 
mailed  promptly  to  the  Claimant  by 
certified  mail  return  receipt  requested, 
and  regular  mail  with  a  certificate  of 
mailing.  A  copy  of  the  determination, 
the  certificate  of  mailing,  and  the  receipt 
card,  if  any,  shall  be  maintained  in  the 
files  of  the  Receiver  for  the  duratipn  of 
the  receivership,  and  shall  become  part 
of  the  adminifitrative  record. 

(c)  The  originals  of  a  Proof  of  Claim, 
deficiency  notice,  and  any  corrected 
Proof  of  Claim  shall  be  retained  in  die 
files  of  the  Receiver  and  shall  become 
part  of  the  record  with  respect  to  such 
claim. 

(d)  When  a  Proof  of  Claim  or  any 
corrected  Proof  of  Claim  is  determined 
to  be  properly  filed,  the  claim  shall  be 
promptly  assigned  to  an  agent  of  the 
Special  Representative  for  initial  Ireview 
on  the  merits.  A  properly  filed  corrected 
Proof  of  Claim  shall  supersede  a 
previously  filed  deficient  Proof  of  Claim 
for  purposes  of  review  on  the  merits. 

§  575.10    Itevlew  on  the  merits  of  a  claim. 

The  review  on  the  merits  shall 
determine  whether  each  claim: 

(a)  Is  a  Reconcilable  Claim  that  the 
Special  Representative  may  allow  in 
whole  based  upon  the  books  and 
records  of  the  association  or  the 
Receiver,  w^ich  books  and  records 
appear  to  be  reliable  and  to  provide  no 
basis  for  disallowance;  or 

(b)  Is  a  claim  that  should  be  retained 
for  fiirther  review,  which  claim  the 
Special  Representative  cannot  allow  in 
whole  or  disallow  in  whole  or  in  part  in 
the  absence  of  furdier  review  or 
investigation. 

§575.11    Initial  detarmlnation. 

The  Special  Representative  shall 
notify  each  Claimant  within  180  days 
after  the  end  of  the  90  day  notice  peNod, 
as  set  forth  in  the  regulations,  or  after 
receipt  of  the  properly  filed  Proof  of 
Claim,  whichever  is  later,  whether  the 
claim  is  allowed  in  whole  or  retained  for 
further  review.  The  notice  shall  be  in 
writing  and  shall  be  mailed  to  the 
Claimant  by  certified  mail,  return 
receipt  requested,  and  by  regular  mail 
with  a  certificate  of  mailing. 


Subpart  C— Procedure  for  Review  of 
CMms  Retained  for  Further  Review 

§575.12    Special  Representative  and 
Claims  Counsel. 

Hie  Role  of  the  Special 
Representative  and  Claims  Counsel: 

(a)  Hie  Special  Representative  shall 
be  the  decisionmaker,  and  the  Claims 
Counsel  shall  provide  legal  advice  to  the 
Special  Representative.  The  Special 
Representative,  in  his  discretion,  may 
assign  the  tasks  of  review  of  claims  to 
Claims  Counsel  or  to  other  agents  of  the 
Special  Representative,  subject  to  the 
oversight  and  direction  of  the  Director, 
Operations  and  Uquidation  Division. 
OFSUC,  with  the  advice  and  consent  of 
the  General  Counsel. 

(b)  In  exercising  this  discretion,  die 
Special  Representative  shall  consider: 

(1)  Tlie  nature  of  the  task; 

(2)  The  issues  involved  in  the  claim; 
and 

.  (3)  Where  no  significant  legal  issue  is 
presented,  the  cost-savings  involved  in 
assigning  to  a  non-attorney  agent  of  the 
Special  Representative  those  tasks,  such 
as  preparing  and  forwarding  notices  to 
the  Claimant,  that  do  not  require  an 
attorney  or  that  can  be  performed  by  a 
non-attorney  at  the  direction  and  under 
the  supervision  of  Claims  Counsel. 

(c)  References  to  the  Special 
Representative  in  the  provisions  of 
5  575.13,  "Elements  of  review." 
therefore,  include  such  agents  of  the 
Special  Representative. 

§  575.13    Elements  of  review. 

(a)  Upon  assignment,  an  agent  of  the 
Special  Representative  shall  review 
promptiy  the  Pro(^  of  Claim  and 
documentation  submitted  by  the 
Claimant  in  support  of  the  claim  and 
determine  whether  additional 
documentation  or  pther  writings  or 
materials  are  necessary  to  reach  a 
determination  with  respect  to  the 
claims. 

(b)  In  connection  with  the  compiling 
of  such  documentation,  the  Special 
Representative  may  require  the  claimant 
to  provide  additional  information  or 
documentation  in  support  of  the  claim. 
Specifically,  the  Special  Representative 
may: 

(1)  Notify  the  Claimant  in  writing  to 
file  with  the  Receiver,  within  30  days, 
additional  documentation  or  written 
information  it  in  the  opinion  of  the 
Special  Represoitative.  it  appears  that 
such  additional  documentation  or  other 
written  information  would  assist  in  the 
determination  of  the  claim: 

(2)  Notify  the  claimant  to  make 
available  for  inspection  and  copying  any 
relevant,  non-privileged  documents  or 
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written  information  in  the  custody  of  or 
subject  to  the  control  of  the  claimant  or 
his  agent  at  a  reasonable  time,  upon 
reasonable  notice,  and  at  the  Receiver's 
expense;     ' 

(3)  Notify  the  claimant  to  file  with  the 
Receiver  within  30  days  a  swom  written 
response  to  written  questions  posed  on 
behalf  of  the  Receiver  ("response  to 
written  questions"). 

(c)  The  Special  Representative  may,  at 
a  reasonable  time  after  reasonable 
notice,  review  documents  or  other 
written  information  relevant  to  the  claim 
in  the  custody  of  or  subject  to  the 
control  of  any  person  or  entity,  including 
the  writing  horn  any  persons  including 
the  claimant  or  his  employees,  and  may 
obtain  swom  statements  in  which 
statements,  documents  or  other  writings 
shall  be  made  pari  of  the  Receiver's 
record.  In  connection  with  the  gathering 
of  this  documentation  or  information, 
the  Special  Representative  may  require 
the  Claimant  to  make  such 
documentation  or  information  available 
to  the  Special  Representative  or  to  assist 
or  cooperate  with  the  Special 
Representative  in  obtaining  it." 

(d)  The  Special  Representative  shall, 
upon  the  request  of  a  Claimant  provide 
an  opportxmity,  at  a  reasonable  time 
after  reasonable  notice  to  the  Special 
Representative,  to  inspect  and  copy  at 
the  Claimant's  expense  any  non- 
privileged  documents  or  other  written 
information  relevant  to  the  claim  that 
are  in  the  custody  of  or  subject  to  the 
control  of  the  Receiver. 

(1)  All  requests  to  inspect  or  to  copy 
such  documents  shall  be  in  writing,  shall 
be  specific,  shall  not  request  materials 
already  in  the  possession  of  or 
otherwise  available  to  the  Claimant,  and 
shall  be  framed  so  as  to  avoid  undue 
burden  or  expense  to  the  Receiver. 

(2)  A  written  request  that  fails  to 
comply  with  such  requirements  shall  be 
subject  to  denial  by  (he  Special 
Representative.  ,^ 

(3)  The  Special  Representative  may 
defer  response  to  document  requests 
until  it  has  decided  whether  to  retain  the 
claim  .for  further  review.  The  Special 
Representative  may  decide  to  deny  a 
document  request  from  a  Claimant  if  it 
determines  to  allow  the  claim  in  whole. 

(e)  The  Special  Representative  may 
grant  requests  by  a  Claimant  to  appear 
before  an  agent  of  the  Special 
Representative,  or  may  require 
Claimants  to  appear  before  an  agent  of 
the  Special  Representative,  to  give 
statements,  or  to  discuss  the  claim  or 
documentation. 

(f)  The  Special  Representative  or  his 
agent,  subject  to  the  approval  of  the 
Special  Representative,  may  negotiate 
compromises  or  settlements  of  claims. 


Claimant's  oral  statements  shall  be 
reduced  to  writing,  swom  to,  and  made 
a  part  of  the  Receiver's  record. 
Statements  by  Claimants  and  Receiver's 
Representatives  and  their  agents  made 
during  settlement  discussions  and  in 
written  communications  for  purposes  of 
settlement  shall  not  be  part  of  the 
Receiver's  Record  and  shall  be  treated 
in  accordance  with  Federal  Rule  of 
Evidence  408. 

(g)  The  Special  Representative  may 
require  the  Claimant  in  writing  to  submit 
a  memorandum  addressing  legal  issues 
the  resolution  of  which  would  assist  in 
the  determination  of  the  claim  ("request 
for  memorandum").  The  request  for 
memorandum  shall  be  mailed  to  the 
Claimant  by  certified  mail,  return 
receipt  requested,  and  regular  mail  with 
a  certificate  of  mailing,  and  shall  advise 
the  Claimant  that  the  memorandum 
shall  be  filed  with  the  Receiver  no  later 
than  30  days  after  the  date  of  mailing  of 
the  request  for  memorandum.  The 
request  for  memorandum,  return  receipt, 
certificate  of  mailing,  and  any 
memorandum  filed  by  the  Claimant  shall 
be  made  a  part  of  the  Receiver's  record. 

(h)  The  Special  Representative  shall 
inform  the  Claimant  in  writing  that  the 
Special  Representative,  in  his  sole 
discretion,  may  disallow  in  whole  or  in 
part  any  claim  in  the  event  the  Claimant 
fails: 

(1)  To  provide  to  the  Special 
Representative,  as  requested  and  within 
the  time  period  specified,  the  additional 
documentation  or  written  information, 
responses  to  written  questions,  or 
memorandum; 

(2)  To  make  available  for  inspection 
and  copying  any  non-privileged 
documents  in  the  Claimant's  custody  or 
subject  to  the  Claimant's  control;  or 

(3)  To  appear  and  give  a  swom 
statement  upon  notice  by  the  Special 
Representative. 

(i)  The  Special  Representative  shall 
compile  a  Receiver's  record  consisting 
of:  The  Proof(s)  of  Claim,  all  documents 
or  other  writings  and  sowra  written 
statements  submitted  by  or  obtained 
from  the  Claimant  or  his  agent;  all 
swom  statements  and  documents  or 
other  writings  obtained  from  persons  or 
entities  other  than  the  Claimant,  and  all 
documents  or  other  writings  in  the 
custody  or  subject  to  the  control  of  the 
Special  Representative  which,  in  the 
opinion  of  the  Special  Representative, 
are  relevant  to  the  claim;  and  all  notices 
from  the  Special  Representative  to  the 
Claimant. 

(j)  After  compiling  the  Receiver's 
record,  the  Special  Representative  shall 
notify  the  Claimant  in  writing'of  the 
compilation  of  the  record  ("notice  of 
^record").  The  notice  of  record  shall 


itemize,  in  the  form  of  an  index,  those 
documents,  statements,  and  other 
writings  that  are  to  be  made  a  part  of 
the  record  and  shall  advise  the  Claimant 
to  provide  the  Receiver  with  any 
additional  documents,  statements, 
written  information  or  other  writings  for 
inclusion  in  the  record  within^  days  of 
the  date  of  the  mailing  of  the  notice  of 
record.  The  Special  Representative  shall 
mail  the  notice  of  record  by  certified 
mail,  return  receipt  requested,  and  by 
regular  first  class  mail  and  execute  a 
certificate  of  mailing.  Thereafter,  the 
Special  Representative  shall  prepare  the 
Receiver's  record,  which  shaU  include 
the  documents  as  described  in  the  index, 
the  notice  of  record,  and  any  additional 
documents  provided  by  the  Claimant  in 
response  to  the  notice  of  record.  The 
Receiver's  record  will  be  made  available 
to  the  Claimant,  at  a  reasonable  time 
and  upon  reasonable  notice,  for 
inspection  and  copying  at  the  Claimant's 
expense. 

(k)  Claims  Counsel  shall  consult  with 
the  Special  Representative  and  provide 
such  confidential,  privileged  legal 
advice  as  may  be  necessary  to  assist  the 
Special  Representative  to  reach  a 
proposed  determination  with  respect  to 
the  claim. 

(1)  After  evaluating  the  information 
contained  in  the  Receiver's  record,  the 
Special  Representative  shall  promptly 
prepare  a  memorandum  presenting  and 
analyzing  the  legal  and  factual  issues 
raised  by  the  claim,  and  recommending 
a  proposed  determination  ("proposed 
determination  memorandum").  The 
Special  Representative  also  shall 
prepare  a  proposed  determination  of 
clam  in  the  form  of  proposed  findings  of 
fact  and  conclusions  of  law  ("proposed 
determination"). 

(m)  It  is  anticipated  that  the  Special 
Representative  may  assign  to  Claims 
Counsel  the  tadk  of  providing  legal 
advice  regarding  the  elements  of  the 
claim  including  assistance  in  drafting 
the  proposed  determination  and 
proposed  determination  memorandum. 
In  that  event.  Claims  Counsel  shall 
prepare  and  submit  the  proposed 
determination  and  proposed 
determination  memorandum  to  the 
Special  Representative  for  review, 
comments,  changes  or  adoption.  In  the  - 
event  the  Special  Representative 
requires  changes  to  be  made  in  the 
proposed  determination  or  proposed 
determination  memorandum.  Claims 
Counsel  shall  make  such  changes  and 
the  revised  notice  of  proposed 
determination  and  proposed 
determination  memorandimi  once 
adopted  shall  supersede  the  prior 
proposed  determination  and 


memorandum.  Upon  adoption  by  the 
Special  Representative,  the  proposed 
determination  memorandum  and  the 
proposed  determination  shah  be  made  a 
part  of  the  Receiver's  record.  The 
superseded  proposed  determination  and 
memorandum  shall  not  be  made  a  part 
of  the  Receiver's  record. 

(n)  The  Special  Representative  shall 
promptly  mail  the  proposed  • 
determination  to  die  Claimant  by 
certified  mail,  return  receipt  requested, 
and  regular  first  class  mail,  and  execute 
a  certificate  of  mailing. 

(0)  If  the  Claimant  does  not  file  a 
request  for  reconsideration  as  specified 
in  paragraph  (p)  of  this  section,  the 
proposed  determination  shall  constitute 
the  Receiver's  Determination,  and  the 
Special  Representative  shall  notify  the 
Claimant  in  writing  of  his  right  to  obtain 
review  of  the  Receiver's  Determination 
by  the  Bank  Board,  in  accordance  with 
the  applicable  regulations  and 
procedures.  The  notice  shall  state  that 
such  review  by  the  Bank  Board  is  a 
prerequisite  to  obtaining  judicial  review. 

(p)  The  proposed  determination  shall 
advise  the  Claimant  of  his  right  to  file 
with  the  Receiver,  within  30  days  fitjm 
the  date  of  mailing  of  the  notice,  a 
written  request  for  reconsideration 
("request  for  reconsideration").    - 

(1)  The  request  for  reconsideration 
shall  state  the  specific  grounds  for  any 
dbjection  to  proposed  findings  of  fact  or 

.  conclusions  of  law  and  may  present 
proposed  alternative  findings  of  fact  and 
conclusions  of  law.  TKe  request  for 
reconsideration  should  present  more 
than  mere  conclusory  objections  to 
proposed  findings  of  fact  or  conclusions 
of  law. 

(2)  If  the  Claimant  does  not  object  to  a 
proposed  finding  of  fact  or  conclusion  of 
law  in  the  request  for  reconsideration, 
such  fact  or  conclusion  shall  be 
conclusively  established  against  the 
Claimant. 

(3)  If  the  request  for  reconsideration  is 
not  timely  filed  with  the  Receiver,  any 
objections  to  the  proposed  findings  of 
fact  and  condusions  of  law.  in  the 
absence  of  an  extension  of  time  by  the 
Special  Representative  or  a  showing  of 
good  cause,  may  be  deemed  to  be 
waived  by  the  Claimant 

^4)  The  Special^epresentative  shall 
promptly  reply  in  writing  to  the  request 
for  reconsideration  ("Special 
Representative's  reply").  The  Special 
Representative's  reply  will  state 
wheflier  the  Special  Representative 
agrees  or  disagrees  v/ith  the  contentions 
contained  in  the  request  for 
reconsideration  and  explain 
modifications,  if  any,  recommended  by 
the  Special  Representative  to  the 
proposed  determination.  The  Special 


Representative's  reply  will  be  mailed  to 
the  Claimant  by  the  Special 
Representative  by  certified  mail,  return 
receipt  requested,  and  regular  mail  with 
a  certificate  of  mailing. 

(5)  The  request  for  reconsideration 
and  die  Special  Representative's  reply 
shall  become  part  of  the  Receiver's 
record. 

(6)  After  considering  the  Receiver's 
record,  the  Receiver  will  issue  a 
determination  on  the  claim  ("Receiver's 
Determination"),  signed  on  behalf  of  the 
Receiver  by  the  Special  Representative, 
in  the  form  of  findings  of  fact  and 
conclusions  of  law. 

(q)  The  Special  Representative  will 
promptly  mail  to  the'Claimant  by 
certified  mail,  return  receipt  requested, 
and  by  regular  mail  with  a  certificate  of 
mailing,  the  Receiver's  Determination 
and  a  statement  of  the  Claimant's  right 
to  obtain  review  of  the  Receiver's 
Determination  by  the  Bank  Board.  The 
statement  shall  inform  the  Claimant  that 
requesting  such  review  by  the  Bank  , 
Board  is  a  prerequisite  to  obtaining 
judicial  review,  and  shall  enclose  a  copy 
of  the  procedures  for  obtaining  review. 
The  Receiver's  Determination  and  the 
executed  return  receipt,  if  any,  will  be 
made  a  part  of  the  Receiver's  record, 
whereupon  the  Receiver's  Record,  which 
is  the  basis  for  any  Request  for  Review 
to  the  Bank  Board  vnll  be  deemed 
closed. 

(r)  The  Special  Representative  shall 
maintain  the  Receiver's  record  in  the 
office  of  the  Receiver  of  the  duration  of 
the  receivership  and  for  a  period  of  six 
(6)  mondis  following  termination  of  the 
receivership  by  the  Bank  Board  upon  the 
conclusion  of  the  final  audit. 

(s)  The  Receiver  shall  issue  to  the 
Claimant  a  "Record  of  Claim"  stating 
the  amount  of  any  claim  recognized,  in 
whole  or  in  part,  and  shall  maintain  a 
copy  of  the  Record  of  Claim  for 
processing  with  other  valid  claims 
according  to  its  respective  prionty. 

§575.14   Ctafent  on  aiMxpedited  basis. 

A  Claimant  may  make  a  written 
request  to  the  Receiver  that  a  claim  be 
processed  on  an  expedited  basis.  The 
burden  shall  rest  upon  the  Claimant  to 
establish  good  cause  for  expedited 
processing  of  a  claim.  The  standard  for 
good  cause  shown  shall  be  substantial 
harm  to  the  Claimant  in  the  absence  of 
expedited  processing.  It  shall  be  in  the 
sole  discretion  of  the  Receiver  whether 
to  direct  that  a  claim  be  accorded 
expedited  processing.  The  Receiver 
shall  notify  the  Claimant  in  writing,  by 
certified  mail,  return  receipt  requested, 
and  regular  mail  with  a  certificate  of 
mailing,  of  his  decision  on  the  request 
and  in  the  event  the  request  is  granted. 


the  schedule  for  such  expedited 

processing. 

Subpart  D— Standards  for 
Determination  of  CialnM 

§575.15    Burdwiof  proof. 

The  burden  of  proof  shall  rest  upon 
the  Claimant  to  establish  the  claim  by  a 
preponderance  of  the  evidence. 
Preponderance  of  the  evidence  means 
evidence  that  when  fairly  considered 
produces  the  stronger  impression,  has 
the  greater  weight  and  is  more 
convincing  as  to  its  truth  when  weighed 
against  the  evidence  in  opposition 
thereta 

§  575.16    Exduslon  from  daims  procedure. 

A  proof  of  claim  need  not  be  filed  for 
certain  administrative  expenses  of  the 
association  enumerated  in  S  575.17  of 
this  part,  and  for  employee  wage  .claims 
of  $3,000.00  or  less. 

§575.17    Application  of  dahns  procedure. 

(a)  Administrative  expenses  of  the 
association  and  employee  wage/benefit 
claims  are  claims  and  thus  are  subject  to 
the  requirements  of  the  claims 
procedure  except  as  provided  in  §  575.2 
(h)(l)(iv),  (v)  of  this  part. 

(b)  Services  or  material  providers  and 
association  employees  shall  be  provided 
with  Proof  of  Claim  forms  to  submit  to 
the  Receiver  to  obtain  payment  of 
administrative  expenses  of  the 
association  and  appropriate  employee 
wage/benefit  claims. 

(c)  Federal  law  preempts  any  state 
law  that  directs  prompt  payment  of 
employees  wages/benefits  upon 
employment  termination.  The  Special 
Representatives  are  urged  to  assure 
affected  employees  that  their  claims  for 
wages/benefits  will  receive  expeditious 
consideration. 

§57&1S    Criteria  for  the  determination  of 
claims  for  provision  of  services,  supplies 
and  materials. 

No  claim  for  provision  of  services  and 
supplies  and  materials  shall  be  ailoived 
in  full  in  the  absence  of: 

(a)  Evidence  that  the  services, 
supplies  or  materials  were  provided  in 
good  condition  or  at  an  acceptable 
market  or  professional  level. 

(b)  Evidence  that  the  services, 
supplies  or  materials  were  provided  on 
the  dates  and  in  the  quantities  as 
claimed. 

(c)  Evidence  that  the  charges  or  fees 
are  based  upon  actual  services  rendered 
or  materials  provided  and  are 
commensurate  with  the  appropriate 
geographical  market.  professionaL  or 
trade  standards  for  the  services  or 
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materials  provided  on  the  applicable 
dates. 

(d)  Evidence  that  any  payments 
already  made  on  a  claim  by  the 
Association  or  the  Receiver  have  been- 
deducted  from  the  claim  set  out  in  the 
Proof  of  Claim  filed  with  the  Receiver. 

(e)  A  determination  by  the  Special 
Representative  that  there  is  pending  no 
judicial  or  other  proceeding  involving 
the  claim  and  that  there  exists  no 
judgment  or  other  final  determination  in 
a  proceeding  on  the  claim. 

(f)  A  determination  made  by  the 
Special  Representative  that  the  Receiver 
does  not  have  any  set-off  rights  or 
counterclaims  against  the  Claimant. 

(g)  A  determination  by  the  Special 
Representative  that  the  claim  does  not 
appear  to  be  fraudulent  or  otherwise 
reasonably  suspect  and  thus  should  not 
be  allowed.  . 

§  575.19    Claims  to  security,  priority  or 
prtferencs. 

With  the  exception  of  certain 
payments  established  and  set  out  in  the 
implementing  Board  Resolution  or  other 
orders  or  resolutions  of  the  Board,  which 
payments  are  to  be  made  promptly  and 
are  excluded  from  requirements  of  the 
claims  procedure,  all  claims  to  security, 
priority,  or  preference  shall  be  claims 
retained  for  further  review  within  the 
claims  procedure.  This  will  afford  the 
Special  Representative  the  opportunity, 
in  consultation  with  Claims  Counsel,  to 
determine  whether  the  Receiver  has  a 
basis  or  grounds  upon  which  to 
challenge  the  granting  of  a  security 
interest  in  receivership  estate  assets. 
Secured  Claimants  who  require  a 
decision  upon  their  claims  more  rapidly 
than  the  180  days  provided  for  initial 
review  should  file  a  request  as  specified 
in  S^bpart  C,  S  575.14  of  this  part, 
explaining  how  a  delay  in  decision 
could  cause  them  harm. 

PART  578— PROCEDURES  FOR  THE 
PROCESSING  AND  DETERMINATION 
ON  REVIEW  OF  DETERMINATIONS  OF 
THE  FSUC  AS  RECEIVER 

Sec.  I 

576.1  Purpose.  j 

576.2  Notice  of  right  to  file  a  Request  for' 
Review. 

576.3  Filing  of  a  Request  for  Review. 

576.4  Content  of  Request  for  Review. 

576.5  Basis  for  Board  Decision. 

576.6  Burden  of  proof. 

576.7  Issuance  of  Decision. 

576.8  Decision  in  writing. 

576.9  Denial  of  claim. 

576.10  Requests  for  extension  of  time  or 
waiver  of  other  procedural  requirements. 

576.11  Satisfaction  of  claim  certi^cate. 

576.12  Procedural  questions. 

Authority:  Sec.  17.  47  Stat.  736.  as  amended 
(12  U.S.C.  1437);  48^tat.  132.  as  amended  (12 


U.S.C.  1464):  48  Stat.  1259,  as  amended  (12 
U5.C.  1729). 

S  576.1    Purpose. 

The  following  procedures  will  be  used 
for  the  processing  and  determination  on 
review  of  determinations  of  the  Federal 
Savings  and  Loan  Insurance 
Corporation  ("FSUC")  as  Receiver. 

§576.2    NoticotorigMotfiteaRsquMtfor 
Review. 

Claims  denied  in  whole  or  in  part  by 
the  FSUC  as  Receiver  are  subject  to 
review  by  the  Federal  Home  Loan  Bank 
Board  ("Bank  Board")  upon  timely  filing 
of  a  Request  for  Review.  Should  the 
FSUC  as  Receiver  deny  the  claim  in 
whole  or  in  part,  the  parties  will  be  so 
notified  in  writing  and  this  notice  will 
explain  the  right  to  review  before  the 
Bank  Board  and  include  a  copy  of  the 
review  procedures.  All  Requests  for 
Review  must  comply  strictly  with  the 
procedures  outlined  in  this  Part  576. 
Failure  to  comply  with  tbese  procedures 
may  result  in  dismissal  of  the  Request 
for  Review. 

§  576.3    Filing  of  a  Request  for  Review. 

(a)  A  Request  for  Review  of  a 
Receiver's  Determination  must  be  filed 
within  60  calendar  days  from  the  date 
indicated  on  the  notice  of  determination 
that  the  claim  has  been  disallowed  in 
whole  or  in  part. 

(b)  All  Requests  for  Review  are 
deemed  to  be  filed  when  received  and 
date/time  stamped  by  the  Bank  Board. 

(c)  A  Request  for  Review  (original  and 
1  copy]  must  be  filed  with  the  Bank 
Board  at  the  following  address:  Federal 
Home  Loan  Bank  Board,  Office  of 
General  Counsel,  Adjudication  Division, 
Docket  Clerk.  1700  G  Street  NW., 
Washington,  DC  20552. 

The  Request  must  include  a  signed 
statement  certifying  that  a  copy  has 
been  mailed  or  hand  delivered  to  the 
Receiver. 

(d)  All  submissions  [i.e.,  the  Request, 
Response,  and  all  other  related  filings) 
must  include  an  original  and  1  copy  as 
well  as  a  signed  statement  certifying ' 
that  a  copy  has  been  sent  to  the 
opposing  party(ie8)  and  any  other 
interested  party.  Failure  to  comply  with 
this  requirement  may  result  in  the  return 
of  the  filing  as  incomplete  and  could 
adversely  affect  the  party's  rights  to 
proceed. 

(e)  The  Receiver  shall  provide  the 
Bank  Board,  within  10  days  of  receipt  of 
the  Request  for  Review,  with  a  copy  of 
the  Receiver's  record  of  the  proceeding, 
which  has  been  deemed  by  the  Receiver 

-  to  be  complete,  true,  and  correct.  The 
'  Receiver  may,  within  the  same  time 
period,  file  a  Response  to  the  Request 


for  Review,  which  shall  be  served  upon 
the  Requestor. 

(f)  The  Receiver  shall  make  available 
to  the  Requestor,  or  any  interested 
party,  during  normal  business  hours  (9 
a.m.  to  5  p.m.  Monday  through  Friday, 
excluding  Federal  holidays),  at  the 
offices  of  the  Receiver's  representative, 
the  op^ortimity  to  review  the  Receiver's 
record  of  the  proceeding.  At  the  request 
of  any  Requestor  or  interested  party,  the 
Receiver  shall  provide  copies  of  the 
Receiver's  record.  The  costs  of 
duplication  shall  be  borne  by  the  party 
requesting  the  copies. 

(g)  A  Request  for  Review  must  be  filed 
wiihin  the  time  provided  under  this 
section.  Failure  to  file  a  Request  for 
review  within  the  time  period  provided 
under  this  section  constitutes  wai%'er  of 
any  objection  to  the  Receiver's 
Determination.  A  timely  Request  filed 
with  the  Bank  Board  in  accordance  with 
these  procedures  is  mandatory  to  obtain 
judicial  review  of  the  Receiver's 
determination.  Any  part  of  the 
Receiver's  Determination  that  the 
Request  for  Review  does  not  contest 
shall  not  later  be  the  subject  of  judicial 
review. 

§  576.4    Content  of  Request  for  Review. 

(a)  To  be  deemed  complete  a  Request 
for  Review  must  include: 

(1)  A  clear  and  concise  statement  of 
the  facts  and  argimients  on  which  the 
Request  is  based; 

(2)  A  clear  and  concise  statement  of 
the  alleged  factual  and  legal  errors  in 
the  Receiver's  Determination,  including 
citations  to  applicable  statutes, 
regulations,  and  legal  authority,  and  to 
the  Receiver's  record;  and 

(3)  If  the  Request  is  based  on  facts  not 
available  to  the  Receiver  at  the  time  of 
issuance  of  the  Receiver's 
Determination,  a  separate  identification 
and  statement  of  all  such  facts  upon 
which  the  Request  is  based. 

(b)  The  Bank  Board  anticipates  that  in 
most  cases  a  preliminary  review  of  the 
Request  and  the  Receiver's  record  will 
be  made  within  60  days  of  the  date  that 
the  Receiver's  record  was  received.  At 
that  time,  the  parties  will  be  notified  in 
writing  that: 

■    (1)  The  Administrative  Record  is 
complete  and  is  closed;  or 

(2)  More  information  is  needed  (in 
which  case  further  instructions  will  be 
included];  or 

(3)  The  Bank  Board  anticipates  that  an 
additional  30, 60  or  90  days  may  be 
necessary  before  preliminary  review  can 
be  completed. 


§57&5    Baeis  for  Board  Decision. 

(a)  The  Administrative  Record  that 
forms  the  basis  of  the  Bank  Board's 
Decision  genially  consists  of  the 
Request  for  Review,  the  Receiver's 
Record,  and  any  Response  to  the 
Request  for  Review  submitted  by  the 
Receiver  or  o&er  interested  party(ie8}. 

(b)  Any  materials  in  addition  to  those 
in  paragraph  (a)  of  this  section  may  be 
Sdmitted  to  the  Administrative  Record 
only  upon  an  Order  of  the  Bank  Board  to 
allow  supplementation  of  the 
Administrative  Record.  Any  party  may. 
by  motion,  request  leave  to  supplement 
the  record;  however,  such  motions  wUl 
be  granted  only  upon  a  showing  of  good 
cause.  A  finding  of  good  cause  by  the 
Bank  Board  generally  requires  that  the 
moving  party  demonstrate  that  the 
argimient,  documentation,  information, 
or  evidence  sought  to  be  admitted  or 
considered  was  not  readily  available 
when  the  claim  was  before  the 
Receiver's  representatative;  or  that  the 
submission  was  made  to.  but  improperly 
excluded  by,  the  Receiver's 
representative;  or  some  similar 
compelling  reason  why  the  submission 
was  not  included  in  the  Receiver's 
Record. 

(c)  A  motion  fdr  leave  to  supplement 
the  record  made  after  the  party's  initial 
submisdion  of  a  Request  for  Review  or 
Response,  must  be  supported  by  good 
cavse  demonstrating  why  the 
supplemental  matter  could  not  have 
been  included  with  the  initial 
submission. 

(d)  Upon  a  finding  by  the  Bank  Board 
that  the  record  provides  a  sufficient 
basis  for  rendering  a  Decision,  the 
record  will  be  closed.  The  parties  will  be 
notified  by  the  Bank  Board  of  the  closing 
of  the  record. 

(e)  The  Bank  Board  may  make  its  own 
findings  of  fact  and  conclusions  of  law 
based  upon  the  Administrative  Record. 

S  576.6    Burden  of  proof. 

The  burden  of  proof  rests  at  all  times 
with  the  Requestor. 

§  576.7    Issuance  of  Decision. 

Within  180  days  from  the  date  the 
record  is  closed,  the  Bank  Board  will 
issue  a  Decision  on  the  merits  of  the 
Request,  determining  the  extent  of 
entitlement  to  the  claim  or  any  portion 
thereof.  Alternatively,  within  30  days 
from  the  date  that  the  record  is  closed, 
the  Bank  Board,  in  its  sole  discretion  or 
based  upon  the  advice  or  request  of  the 
General  Counsel,  may  entertain  oral 
argument,  or  other  supplementary 
proceedings,  in  which  case  a  Decision 
will  be  issued  within  180  days  of  the 
completion  of  such  supplementary 
proceedings. 


S578J.  Decision  in  writing. 

The  Bank  Board's  Decision  will  be 
issued  in  writing.  It  will  set  forth  the 
reasons  for  the  Decision  and  will 
constitute  final  agency  action  for  the 
purpose  of  seeking  judicial  review. 

S  576.9    Denial  Of  dirim. 

If  no  Decision  is  issued  by  the  Bank 
Board  within  the  time  frame  specified  in 
§  576.7  of  this  part,  and  the  Bank  Board 
has  not  given  notice  to  the  parties 
requesting  review  that  the  Bank  Board 
has  in  its  discretion  extended  the  time 
limit  on  its  own  motion,  the  Receiver's 
Determination  will  become  the  Decision 
of  the  Bank  Board.  This  Decision  will  be 
final  agency  action  for  the  purpose  of 
seeking  judicial  review. 

§576.10    Requests  for  extension  of  Ume  or 
waiver  of  otiter  procedural  requirements. 

Failure  to  comply  with  any  procedural 
requirements  set  forth  in  this  Part  may 
result  in  dismissal  of  the  Request  for 
Review.  However,  reasonable  requests 
for  extensions  of  time  or  waiver  of  other 
procedural  requirements  may  be  granted 
upon  a  showing  of  good  cause. 

§576.11    Satisfaction  of  claim  certificate. 

(a)  If  the  Bank  Board  determines  that 
the  claim,  or  any  portion  of  the  claim,  is 
to  be  allowed.  Claimants  must  to  secuire 
payment,  promptly  execute  and  deliver 
to  the  Bank  Board  a  "Satisfaction  of 
Claim"  certificate,  which  will  be 
provided  to  the  Claimant  with 'the 
Decision. 

(b)  If  the  Bank  Board  determines  that 
only  a  portion  of  a  claim  is  allowable, 
the  "Satisfaction  of  Claim"  certificate 
will  specify  the  portion  found  allowable. 
A  claim  or  any  portioA  of  a  claim  not 
specifically  allowed  by  the  Bank  Board 
is  deemed  denied  and  constitutes  a  final 
agency  action  for  purposes  of  seeking 
judicial  review. 

§576.12    Procedural  questions. 

Any  questions  concerning  the 
procedures  outlined  in  Part  576  may  be 
addressed,  in  writing,  to:  Adjudication' 
Division,  Office  of  General  Counsel, 
Federal  Home  Loan  Bank  Board,  1700  G 
Street  NW.,  Washington.  DC  20552. 

PART  577— PROCEDURES  FOR  THE 
ADMINISTRATION  AND 
DETERMINATION  OF  REQUESTS  FOR 
EXPEDITED  REUEF  FROM  DECISIONS 
OR  THREATENED  ACTIONS  OF  THE 
FSUC  AS  RECEIVER 

Sec.  »^ 

577.1  Purpose. 

577.2  How  to  file  a  Request  for  Expedited 
Relief. 

577.3  Content  of  Request  for  Expedited 
Relief. 


577.4  Decision. 

577.5  Requests  for  extension  of  time  or 
waiver  of  other  procedural  requirements. 

Audidrity:  Sec.  17. 47  Stat.  736,  as  amended 
(12  U.S.C.  1437):  48  Stat.  132.  as  amended  (12 
U.S.C.  1494);  48  Stat.  1259.  as  amended  (12 
U.S.C.  1729). 

§577.1    Purpose. 

Requests  for  Expedited  Relief  seek 
extraordinary  intervention  by  the 
Federal  Home  Loan  Bank  Board  ("Bank 
Board")  with  respect  to  the  Federal 
Savings  and  Loan  Insurance 
.  Corporation  (FSUC]  as  Receiver.  All 
Requests  will  be  scrutinized  for  strict 
compliance  with  the  procedural 
requirements  set  forth  in  Part  577. 
Failure  to  comply  with  these 
requirements  may  result  in  denial  of  the 
expedited  relief  requested. 

§577.2    How  to  file  a  Request  for 
Expedited  ReUef. 

(a)  These  procedures  must  be 
comphed  with  fully  and  within  the 
prescribed  time  periods.  Any 
noncompliance  or  lateness  may  result  in 
denial  of  the  Request  unless  a  waiver  of 
procedure  or  an  extension  of  time  has 
been  granted  for  good  cause  shown. 
These  procedures  are  fully  applicable  to 
the  FSUC  as  Receiver. 

(b)  Any  decUion  or  threatened  action 
by  the  FSUC  as  Receiver  may  be  the 
subject  of  a  Request  for  Expedited  Relief 
seeking  extraordinary  intervention  by 
the  Bank  Board  outside  of  the  routine 
claims  process.  Requests  for  Expedited 
Relief  must  be  filed  within  five  work 
days  from  the  date  of  the  notice  of 
FSUC  as  Receiver's  decision  or 
threatened  action.  All  Requests  for 
Expedited  Relief  are  deemed  to  be  filed 
when  received  and  date/time  stamped 
by  the  Bank  Board  at  the  office  specified 
in  paragraph  (d)  of  this  section.  When 
notice  of  such  a  decision  or  threatened 
action  is  delivered  by  mail,  three 
additional  work  days  will  be  allowed  for 
the  filing  of  the  Request. 

Example:  A  notice  of  foreclosure  is  a 
"threatened  action"  by  the  FSUC  as 
Receiver.  If  the  FSLIC  as  Receiver  issues  a 
notice  of  foreclosure  letter  dated  January  1,  of 
a  foreclosure  sale  scheduled  for  February  1, 
the  Request  for  Expedited  Relief  must  reach 
the  Bank  Board  and  be  date-time  stamped 
within  five  "Work  days  of  January  1.  If  the 
FSLIC  as  Receiver's  notice  was  delivered  by 
U.S.  mail,  the  Request  for  Expedited  Relief 
must  reach  the  Bank  Board  and  be  date/time 
stamped  within  eight  work  days  of  January  1. 
Work  days  are  Monday  through  Friday, 
excluding  weekends  and  Federal  holidays. 

(c)  All  submissions  are  deemed  to  be 
filed  when  received,  and  date/ time 
stamped  by  the  Federal  Home  Loan 
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Bank  Board  at  the  office  specified  in 
paragraph  (d]  of  this  section. 

(d)  The  original  and  one  copy  of  the 
Request  for  Expedited  Relief,  and  any 
supporting  docunients,  must  be  filed 
with:  Federal  Home  Loan  Bank  Boafd, 
Office  of  General  Counsel,  Adjudication 
Division,  Docket  Clerk,  1700  G  Street 
NW.,  Washington.  DC  20552. 

(e)  A  copy  of  the  Request  iot 
Expedited  Relief,  and  any  supporting 
documents,  must  be  mailed  or  hand 
delivered  to  the  Receiver  at  the 
following  address(es): 

(Receiver's  address) 

(f)  All  submissions  to  the  Bank  Board 
must  include  a  signed  statement 
certifying  that  an  additional  copy  has 
been  sent  or  hand  delivered  to  the 
FSLJC  as  Receiver  on  the  date  the 
submission  was  filed  with  the  Bank 
Board  at  the  addre8s(es)  listed  in 
paragraph  (e)  of  this  section. 

§577.3    ContMitofRequMtforExpadHMl 
Rettef. 

(a)  A  Request  for  Expedited  Relief 
does  not  involve  a  determination  on  the 
-merits  of  a  claim.  It  is  solely  a  request  to 
the  Bank  Board  to  intercede  by 
instructing  the  FSLIC  as  Receiver  to  do 
or  to  refrain  from  doing  some  act 
Accordingly,  to  obtain  the  relief 
requested,  the  Request  for  Expedited 
Rehef  must  contain  the  following: 

(1)  A  clear  and  concise  statement  of 
the  facts  and  issues  on  which  the 
Request  is  based: 

(2)  A  clear  and  concise  statement  of 
any  alleged  factual  and/or  legal  errors 
or  omissions  made  by  the  PSLIC  as 
Receiver, 

(3)  Citations  to  apphcable  statutes, 
regulations  or  other  legal  authority; 

(4)  All  relevant  documentation  that 
supports  the  Request; 

(5)  An  assessment  of  the  likelihood  of 
success  on  the  merits  of  the  underlyfaig 
claim; 

(6)  A  clear  and  concise  statement  of 
the  probable  imminent  and  irreparable  . 
harm  likely  to  occur  if  expedited  relief  is 
not  granted;  and 

(7)  A  signed  statement  certifying  that 
the  FSUC  as  Receiver  has  been  mailed 
or  hand  delivered  a  copy  of  the  Request 
on  the  same  day  that  the  Request  was 
filed  with  the  Bank  Board. 

(b)  The  FSLIC  as  Receiver  shaU  file  its 
Response  and  all  supporting 
docimientation  within  five  (5)  work  days 
from  the  date  a  Request  for  Expedited 
ReUef  is  filed  with  the  Bank  Board.  The 
time  limitations  discussed  above  with 
regard  to  delivery  by  U.S.  mail  are  also 
applicable  to  the  FSUC  as  Receiver.  The 
Receiver's  Response  shaD  contain  legal 
and  factual  arguiAents  in  opposition  to 
the  Request  for  Expedited  ReUef.  A  copy 


of  that  Response  and  all  supporting 
docimientation  must  be  sent  or  hand 
delivered  to  the  party  requesting 
expedited  relief  and  the  Receiver  must 
certify  that  it  has  done  so. 

(c)  The  Request  for  Expedited  Relief, 
the  supporting  documentaticm,  as  well 
as  the  Receiver's  Response  and 
supporting  documentation,  will  form  the 
basis  for  the  administrative  record  on 
which  the  Bank  Board  will  make  its 
determination. 


§577.4 

(a)  The  parfy  requesting  expedited 
relief  shall  be  known  as  the  Petitioner. 

(b)  The  burden  of  proving  entitlement 
to  expedited  relief  rests  at  all  times  with 
the  Petitioner. 

(c)  Upon  receipt  the  Request  for 
Expedited  Relief  will  be  reviewed  to 
assure  compliance  with  all  procedural 
requirements.  If  the  Request  is 
procedurally  deficient  it  may  be 
dismissed  and  the  parties  will  be  so 
notified. 

(d)  If  the  Request  is  properly  filed  and 
is  a  matter  capable  of  resolution  and  no 
additional  information  is  needed,  a 
Decision  on  the  Request  will  be  issued 
by  the  Bank  Board  as  soon  as 
practicable.  It  will  state  the  reasons  for 
the  determination  and  will- constitute 
final  agency  action  for  purposes  of 
securing  judicial  review. 

(e)  If  additional  information  is 
required  for  resolution  of  the  Request, 
notification  in  writing  will  be  made  by 
the  Bank  Board  of  the  need  for  such 
information.  The  Bank  Board  will  order 
that  the  information  be  submitted  by  a 
date  certain.  If  no  further  information  is 
needed  for  resolution  of  the  Request  a 
Decision  will  be  issued  by  the  Bank 
Board  as  soon  as  practicable. 

(f)  Unauthorized  supplemental 
pleading  will  not  be  considered  by  the 
Bank  Board  in  the  absence  of  good 
cause  shown.  To  show  good  cause  for 
an  otherwise  unauthorized  supplemental 
pleading,  a  party  must  demonstrate  the 
existence  of  new  and  material  evidence 
that  was  not  readily  available  at  the 
time  of  the  initial  filing  despite  the 
party's  due  diligence. 

(g)  If  appropriate,  the.Bank  Board 
may,  upon  motion  of  a  parfy  or  its  own 
motion,  issue  an  Order  instructing  the 
FSUC  as  Receiver  to  stay  temporarily 
its  threatened  action  or  decision  pending 
resolution  of  the  Request  for  Expedited 
Relief.  Such  Order  will  be  granted  where 
necessary  to  maintain  the  status  quo  for 
the  time  required  for  the  Bank  Board  to 
consider  the  Request  for  Expedited 
Relief.  The  issuance  of  such  an  Order 
does  not  however,  prohibit  the  FSUC  as 
Receiver  fitim  making  any  preparations 
legally  required  in  advance  of  its 


threatened  action  (e^,  reposting 
foreclosure).  Any  such  stay  will  remain 
in  full  force  and  effect  for  a  period  of 
time  sufficient  to  enable  the  parfy 
requesting  relief  to  be  provided  with  the 
Bank  Board's  Decision  and  an 
opportimity  to  seek  judicial  review  of 
that  Decision.  Such  time  will  be  at  least 
five  (5)  work  days  bom  the  date  of  the 
Decision  where  delivery  of  the  Bank 
Board's  Decision  is  by  express 
(overnight)  delivery  service  and  eight  (8) 
work  days  if  by  certified  or  regular  UA 
mail. 

§  577.5    Requests  for  extenekm  of  time  or 
welver  of  oUici  procedural  requii  entente. 

Failure  to  comply  with  any  of  the 
procedural  requiremmts  set  forth  in  this 
Part  577  herein  may  result  in  denial  of 
the  Request  for  Expedited  Relief. 
However,  reasonable  requests  for 
extensions  of  time  or  waiver  of  other 
procedural  requirements  may  be  granted 
upon  a  showing  of  good  cause. 

By  the  Federal  Home  Loan  Bank  Board, 
lofan  F.  Ghinoni. 
Assistant  Secretary. 
[FR  Doc.  88-12912  Filed  6-7-88;  8:45  am] 
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SMALL  BUSINESS  ADMINISTRATION 

13  CFR  Part  124 

Protest  and  Appeals  Procedures 
Concerning  Determinations  of  Social 
and  Economic  Disadvantaged  Status 
as  a  Condition  of  ENgibBHy 

AOENCV:  Small  Business  Adiaiinistration. 
action:  Proposed  rule. 


:  The  Small  Business 
Administration  (SBA)  is  proposing  to 
establish  procedures  governing  protests 
of  the  social  and  economic 
disadvantaged  status  of  certain  small 
businesses  and  appeals  of  SBA's 
determinations  of  such  status.  These 
procedures  would  apply  to  certifications 
of  disadvantaged  status  for  purposes  of 
the  Defense  Department's  (DoD's)  Small 
Disadvantaged  Business  Set-Asides  and 
Small  Disadvantaged  Business 
Evaluation  Preferences,  authorized 
under  section  1207  of  Pub.  L  99-661,  the 
Subcontracting  Program  authorized  by 
section  B(d)  of  the  Small  Business  Act 
and  for  any  other  Federal  procurement  • 
program,  excluding  SBA's  section  8(a) 
program,  which  requires  SBA  to 
determine  social  and  economic 
disadvantage  as  a  condition  of 
eligibilify. 

dates:  SBA  invites  public  comment  on 
these  procedures.  Such  comments  must 
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be  received  on  or  before  July  8, 1988  to 
ensure  their  consideration  in  foonulating 
a  final  rule. 

ADoness:  Interested  parties  should 
submit  written  comments  to:  Francisco 
Marrero,  Director,  Office  of  Program 
Eligibilify,  Office  of  K4inorify  Small 
Business  and  Capital  Ownership 
Develc^ment  U.S.  Small  Business 
Administration.  Room  618, 1441 L  Street 
NW«  Washington,  DC  20416. 
FOM  RMIXCN  MTORMATKM  CONTACT: 
Jane  Palsgrove  BuUer,  Depufy  Director, 
Office  of  Program  Eligibilify,  (202)  658- 
6813. 

SUPPLEMENTARY  INFORMATION:  Section 

1207(a)  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  1987, 
Pub.  L  99-661,  set  a  goal  .that  5  percent 
of  the  total  combined  Department  of 
Defense  (DoD)  obligations  (i.e.. 
procurement  research,  development 
test  and  evaluation;  construction;  and, 
operation  and  maintenance)  for 
contracts  and  subcontracts  awarded 
during  fiscal  years  1987, 1988  and  1989 
be  entered  into  with  (1)  small 
disadvantaged  business  (SDB)  concerns, 
(2)  historically  Black  colleges  and 
universities,  and  (3)  minorify 
mstitutions.  It  defines  SDBs  in 
accordance  with  the  provisions  of 
section  8(d)  of  the  Small  Business  Act 
[15  U.S.C.  636(d]].  For  tiie  purpose  of 
achieving  the  5  percent  goal,  section 
1207  of  Pub.  L  99-661  authorizes  the  use 
of  SDB^et-asides  and  SDB  price 
preferences,  which  permit  an  SDB  to 
receive  a  contract  as  the  low  bidder  if 
its  bid  price  is  up  to  10  percent  higher 
than  the  next  non-SDB  bidder's  price.  In 
DoD's  implementing  regulations, 
published  in  interim  form  on  May  4, 1987 
(52  FR  16263)  and  February  19, 1988  (53 
FR  5114),  DoD  defers  to  SBA  to  decide 
protests  and  appeals  of  small 
disadvantaged  status. 

These  rules  would  establish  the 
procedures  for  SBA's  handling  of 
protests  and  appeals  of  disadvantaged 
status  related  to  SDB  set-asides  and 
SDB  evaluation  preferences,  the  sub- 
contracting program  authorized  under 
section  8(d)  of  ^e  Small  Business  Act 
and  other  Federal  procurement 
programs,  excluding  SBA's  8(a)  program, 
which  require  SBA  to  determine 
disadvantaged  status. 

This  rule  proposes  to  establish  a  new 
Subpart  B  of  Part  124,  entiUed 
"Disadvantaged  Status  Protest  and 
Appeal  Procedures."  This  rule  would 
also  redesignate  the  existing  Part  }24  as 
Subpart  A.  entitied  "Section  8(a)  and 
Section  7(j)  Programs." 

The  following  discussion  identifies     * 
and  explains  key  provisions  in  this 
proposed  procedural  rule.  Section 


124.601  would  describe  in  general  terms 
the  purpose  of  Subpart  B.  This  subpart 
would  set  forth  the  procedures  to  be 
used  whenever  SBA  is  asked  to  make  a 
determination  whether  a  particidar 
concern  is  "disadvantaged"  for  purposes 
of  the  DoD's  SDB  set-asides  and  SDB 
evaluetion  preferences.  SBA's  section 
8(d)  subcontracting  program,  and  any 
other  Federal  contracting  program, 
except  SBA's  section  8(a)  program, 
which  requires  SBA's  determination  of 
"disadvantaged"  status. 

In  Subpart  B,  SBA  would  define  small 
disadvantaged  business  (SDB)  in 
accordance  vrith  section  8(d)  of  the 
Smftll  Business  Act  [15  U.S.C.  sec. 
636(d)],  as  required  by  Public  Law  99- 
661,  and  would  define  social  and 
economic  disadvantage  for  purposes  of 
section  8(d)  by  adopting  the  section  8(a) 
program  definitions  of  such  terms  found 
in  S§  124.105  and  124.106  of  this  part. 
Under  section  8(d)  a  contracting  officer 
shall  presume  that  socially  and 
economically  disadvantaged  individuals 
include  Black  Americans,  Hispanic 
Americans,  Native  Americans,  Asian 
Pacific  Americans,  and  other  minorities, 
or  any  other  individual  found  to  be 
disadvantaged  by  the  Administration 
pursuant  to  section  8(a)  of  the  Small 
Business  Act.  In  addition,  SBA's 
definition  of  SDB  would  implement  the 
requirement  of  Public  Law  99-861  that 
the  majorify  of  the  earnings  of  an  SDB 
must  accrue  to  the  socially  and 
economically  disadvantaged  {Individuals 
associated  with  the  concern.  This  rule 
would  pertain  only  to  protests  of 
disadvantaged  status.  Protests  and 
appeals  relating  to  the  size  of  the 
disadvantaged  concern  are  governed  by 
the  procedures  set  forth  in  Part  121  of 
this  Tide.  Regulations  pertaining  to 
aspects  of  the  section  8(d)  program  other 
than  protests  of  disadvantaged  status 
are  set  forth  at  §  125.9  of  this  Tide. 

Section  124.602  would- set  forth* 
definitions  of  terms  found  in  Subpart  B 
of  this  part.  Small  Disadvantaged 
Business  (SDB)  would  be  defined  as 
required  by  section  1207(a)  of  Public 
Law  99-661.  Some  terms,  such  as  social 
disadvantage,  would  be  defined  with 
reference  to  Subpart  A  of  this  part  to 
cleirify  that  SBA  is  proposing  to  use 
section  8(a)  definitions  for  purposes  of 
protests  and  appeals  of  disadvantaged 
business  status. 

Section  124.603  would  identify  those 
individuals  who  have  standing  to  bring 
protests.  This  section  would  permit  SDB 
protests  to  be  filed  in  connection  with 
any  specific  SDB  set-aside  requirement 
or  any  requirement  for  which  an  SDB  is 
the  apparent  low  bidder  as  a  result  of 
having  invoked  its  SDB  evaluation 
preference.  Such  protests  could  be 


brought  by  any  concern  submitting  an 
offer  for  ^e  requirement  by  the 
contracting  officer,  or  by  the  SBA.  This 
section  would  also  provide  that  protests 
in  connection  with  an  6(d)  subcontract 
could  be  brought  by  the  prociuing 
activify  contracting  officer  or  by  SBA. 
Any  odier  interested  small  business 
subcontractor  or  the  prime  contractor 
would  be  permitted  to  submit 
inf  ondation  to  the  contracting  officer  to 
persuade  the  contracting  officer  to 
initiate  a  protest  but  the  interested 
subcontractor  or  the  prime  contractor 
would  not  be  permitted  to  initiate  a 
protest  directly.  A  protest  of 
disadvantaged  business  status  for  other 
Federal  procurement  programs  which 
require  SBA  to  determine  social  and 
economic  disadvantage,  specifically 
excluding  SBA's  section  8(a]  program, 
could  be  filed  by  the  Federal  agency ' 
official  responsible  for  determining 
program  eligibilify  (generally  the 
contracting  officer),  SBA  or  any  other  ■ 
interested  party.  SBA  determines  social 
and  economic  disadvantage  as  a 
•condition  of  program  participation  for 
every  concern  admitted  to  the  section 
8(a)  program.  Such  determinations  are 
not  subject  to  protest 

Section  124.604  would  establish  SBA's 
Director  of  the  Office  of  Program 
Eligibilify  (OPE)  as  the  individual 
empowered  to  determine  whether  a 
protested  concern  is  disadvantaged. 

Section  124.^  would  require  all 
protests,  except  those  brought  by  the 
contracting  officer  pr  SBA,  to  be  filed 
with  the  contracting  officer.  It  also 
would  require  protests  brought  by  the 
contracting  officer  or  SBA  to  be  referred 
directiy  to  the  SBA  Office  of  Program 
Eligibilify.  This  section  would  establish 
the  time  frames  under  which  protests 
must  be  filed  in  order  to  be  considered 
timely.  For  protests  relating  to  SDB  set- 
asides  or  SDB  evaluation  preferences 
which  are  brought  by  a  concern 
submitting  an  offer  for  the  requirement, 
the  protest  would  be  required  to  be 
received  by  the  contracting  officer  prior 
to  the  cost  of  business  on  the  fifth 
business  day  after  bid  opening  for 
sealed  bids,  or  after  the  receipt  from  the 
contracting  officer  of  notification  of  the 
Identity  of  the  prospective  awardee  in 
negotiated  acquisitions.  If  the  protesting 
concern  were  to  provide  oral  notice  to 
the  contracting  officer  within  the  five- 
oay  period,  the  protest  would  be 
considered  timely  if  the  contracting 
officer  receives  a  confirming  letter 
postmarked  no  later  than  one  day  after 
the  date  of  the  oral  protest  For  8(d) 
protests  brought  by  an  interested  parfy 
to  be  considered  timely,  it  would  be 
required  to  be  received  by  the 
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contracting  officer  prior  to  the 
completion  of  performance  by  the 
intended  8(d)  subcontractor.  For  SDB 
set-asifles,  SDB  evaluation  preference 
and  8(d)  purposes,  a  protest  by  the 
contracting  officer  or  SBA  would  be 
considered  timely  whenever  it  is  filed. 
Protests,  in  connection  with  any 
procurement,  which  are  filed  by  any 
person  before  bid  opening  or 
notification  of  intended  award  would  be 
considered  untimely  and  returned  to  the 
protestor  without  action.  TTiis  section 
would  list  the  supporting  materials 
which  should  be  provided  to  SBA  in 
connection  with  any  protest.  It  would 
also  require  the  contracting  officer  to 
refer  to  SBA  all  protests  received  in  a 
timely  fashion. 

Section  124.606  would  establish  the 
grounds  for  protests  of  disadvantaged 
status  and  would  define  social  and 
economic  disadvantage.  Public  Law  09- 
661  adopts  the  provisions  of  section  8(d] 
of  the  Small  Business  Act  and 
implementing  regulations  of  such  section 
which  requires  the  contracting  officer  to 
presume  social  and  economic 
disadvantage  for  Black  Americans, 
Hispanic  Americans  (individuals  whose 
ancestry  and  culture  are  rooted  in  South 
America,  Central  America,  Mexico, 
Cuba,  Dominican  Republic  Puerto  Rico, 
Spain  or  Portugal),  Native  Americans 
(American  Indians,  Eskimos,  Aleuts  or 
Native  Hawaiians),  Asian  Pacific 
Americans  (individuals  with  origins 
from  Japan,  China,  Phillipines,  Vietnam, 
Korea.  Samoa,  Guam,  U.S.  Territory  of 
the  Pacific  blands.  Northern  Mariana 
Islands,  Cambodia  or  Taiwan), 
Subcontinent  Asian  Americans 
(individuals  with  origins  &om  India, 
Pakistan,  Bangladesh  or  Sri  Lanka)  as 
well  as  for  cnrreht  section  8(a)  program 
participants.  Individuals  who  the 
contracting  officer  or  prime  contractor 
could  not  presume  to  be  socially  and 
economically  disadvantaged  by  virtue  of 
group  membership  or  section  8(a) 
program  participation  wotild  be  required 
to  establish  social  and  economic 
disadvantage  in  accordance  with  the 
provisions  of  section  8(a)  of  the  SmaXi 
Business  Act  and  the  implementing 
regulations.  13  CFR  Part  124,  Subpart  A. 
This  section  would  also  set  forth  a 
requiremenf  that  a  protest  regarding 
social  disadvantage  must  demonstrate 
that  the  protested  concern  is  not 
actually  owned  and  controlled  by  one  or 
more  socially  disadvantaged 
individuals,  or  that  the  individuals  who 
own  and  control  the  protested  firm  have 
not  been  subjected  to,  or  have  ovisrcome 
racial  or  ethnic  prejudice  or  cultural 
bias.  Hie  section  would  require  diat 
protests  challenging  economic 


disadvantage  must  demonstrate  that  the 
protested  concern  is  not  owned  and 
controlled  by  one  or  more  economically 
disadvantaged  individuals. 

Section  124.607  would  state  that  no 
specific  form  is  required  for  a  protest 
but  that  the  protest  must  be  sufficiently 
specific  to  provide  reasonable  notice  as 
to  the  ground(s)  upon  which  it  is  based 
and  to  call  into  question  the 
disadvantaged  status  of  the  protested 
concern.  However,  this  section  would 
require  a  contracting  officer  to  forward 
all  timely  protests  regardless  of  their 
specificity.  Contracting  officers  would 
not  be  authorized  to  diuniss  protests  for 
lack  of  specificity.  Such  protests  could 
be  dismissed  only  by  SBA.  Such 
dismissal  could  be  appealed  pursuant  to 
i  124.610  of  this  part 

Section  124.608  would  require  SBA  to 
notify  the  protestor,  the  contracting 
officer  and  the  protested  concern  that  a 
protest  has  been  received,  the  date  the 
protest  was  received,  and  whether  the 
protest  wiU  be  9onsidered  or  dismissed 
for  lack  of  specificity.  This  section 
would  also  authorize  the  Director  of 
OPE  to  request  that  the  protested 
conc«n  submit  any  documentation 
necessary  to  make  a  determination  of 
disadvantaged  status,  and  would  require 
a  protested  concern  to  return  the 
requested  document*  within  10  day*.  In 
addition,  this  section  would  provide 
procedure*  for  a  concern  currently 
partidapting  in  the  8(a)  program,  or  a 
concern  which  has  been  foiuid  by  SBA 
in  connection  with  a  protest  under  thi* 
Part  to  be  disadvantajged  within  the 
previous  six  month*  to  certify  by  sworn 
statement  that  its  status  ha*  not 
changed  since  8(a)  certification  or  the 
disadvantaged  status  determinaticm, 
and  would  allow  this  certification  to 
substitute  for  the  submission  of 
completely  new  docnments. 

Section  124.609  would  establish  a  15- 
day  time  period  during  which  SBA  must 
make  a  status  determination,  would 
authorize  SBA  to  make  a  summary 
finding  of  non-disadvantaged  status 
when  a  protested  concern  falls  to  return 
the  required  documents  in  a  timefy 
manner,  and  would  establish  the 
procedures  to  be  followed  after  the 
withdrawed  of  a  protest.  This  section 
would  also  set  forth  the  material*  which 
would  be  considered  in  a  disadvantaged 
statu*  determination.  Ilie  section  would 
further  provide  the  procedures  for 
notification  to  the  contracting  officer; 
protestor  and  protested  concern. 

This  section  would  describe  the  basis 
for  a  determination  of  disadvantaged 
status  by  SBA  for  those  firms  which  are 
not  currently  in  the  section  8(a)  program 
or  which  have  not  been  determined  to 


be  disadvantaged  by  SBA  in  the 
preceding  6  month  period.  SBA  would 
compile  a  protest  record  in  such  cases 
and  would  base  its  determination  solefy 
on  the  documentation  found  in  the 
record.  The  protest  record  would  consist 
of  documents  provided  by  the  protestor,     y 
protested  concern,  SBA  and  others. 
Depending  on  the  issue  protested,  SBA 
could  request  that  further 
docimientation  be  submitted  and/or 
could  incorporate  some  of  it*  files  faito 
the  protest  record.  Thi*  section  would 
clarify  that,  regardless  of  the  grounds 
stated  in  the  protest  SBA  would 
examine  each  aspect  of  the 
disadvantaged  business  status, 
inchiding  allocation  of  the  company'* 
earnings,  ownenhip  and  control  as  well 
as  social  and  economic  disadvantage. 

In  adttition,  the  section  would  set 
forth  the  impact  of  a  determination  by 
SBA  that  the  firm  is  not  a  disadvantaged 
business.  In  such  circumstances,  this 
section  would  provide  that  the  concern 
previously  found  not  to  be 
disadvantaged  could  certify  itself  as 
disadvantaged  for  future  SDB  set-asides, 
SDB  evaluation  preferences,  section  8(d) 
subcontracts,  and  certain  other  Federal 
procurement  programs  provided  that  it 
has  overcome  or  changed  the 
circumstances  which  caused  this 
determination.  This  section  would 
further  require  that  the  contracting 
officer  shaU  treat  such  certification  as  a 
protest  of  the  concern's  disadvantaged 
status  and  forward  it  to  SBA  for  a  new 
determination.  If  a  firm  which  i*  an  0(a) 
program  participant  were  found  nof  to 
be  disadvantaged,  such  determination 
would  not  terminate  the  concern's  8(a) 
program  participation.  However,  such 
determination  would  cause  SBA  to 
initiate  8(a)  Program  termination 
proceedings  in  accordance  with  the 
provisions  of  S  124.112  of  this  part. 
Finally,  the  section  would  delineate 
those  action*  which  would  be  construed 
as  a  misrepresentation  status. 

Section  124.610  would  set  forth 
procedures  for  appealing  a 
determination  by  the  Director  of  OPE, 
and  would  name  the  Associate 
Administrator  for  Minority  Small 
Business  and  Capital  Ownership 
Development  as  the  deciding  official  for 
such  appeals.  This  section  would  also 
specify  the  grounds  imder  which  an 
appeal  could  be  brought,  and  would 
provide  that  additional  information  or 
changed  circumstances  would  not  be 
considered  in  the  appeal  process. 
Finally,  this  section  would  provide  that 
the  decision  of  the  AA/MSBftCOD 
would  be  the  finaf  decision  of  SBA.  SBA 
would  be  required  to  provide  a  copy  of 
the  final  decision  to  the  protested 
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concern,  the  contracting  officer  and  the 
protestor,  to  the  extent  permitted  by  the 
Privacy  Act  (5  U.S.C  552a)  and  the 
Freedom  of  Lnfoimation  Act  (5  U.S.C. 
552). 

In  cases  where  the  contract 
performance  has  begun  and  the  AA/ 
MSB&COD  reverses  the  decision  of  the 
Director  of  SBA's  Office  of  Program 
Eligibility,  such  reversal  would  not 
apply  to  the  instant  SDB  acquisition  or 
other  procurement  requirement  to  which 
the  protest  relates,  but  would  apply  to 
that  concern  for  purposes  of  its  future 
certification  of  ^B  status. 

Compliance  With  the  Regulatory 
FlexibUity  Act,  Executive  Or^r  12291 
and  the  Paperwork  ReductioD  Act 

Regulatory  FleicibilUy  Act 

This  rule  i*  not  subject  to  the 
requirements  of  the  Regulatory 
Flexibilify  Act  5  U.S.C  Section  601  et 
seq.  Section  603  of  the  Regulatory 
Flexibilify  Act  requires  an  agency  to 
prepare  a  regulatory  flexibilify  analysis 
whenever  the  agency  is  required  by 
Section  553  of  the  Administrative 
Procedure  Act  (5  U.S.C.  %  553)  to  publish 
a  notice  of  proposed  rulemaking.  This 
rule  is  exempted  from  such  requirements 
by  5  U.S.C  553(b)(A)  because  it  would 
establish  SBA  procedures  for 
challenging  disadvantaged  status. 

Executive  Order  12291 

SBA  certifies  that  this  proposed  rule  is 
not  a  major  rule  for  purposes  of 
Executive  Order  12291.  The  rule,  if 
adopted  in  final  form,  would  set  forth 
agency  procedures  for  determining 
disadvantaged  status.  Utilization  of  and 
compliance  with  such  procedures  is  not 
expected  to  entail  significant  costs  and 
would  not  approach  an  annual  economic 
impact  of  $100  million. 

Paperwork  Reduction  Act 

SBA  certifies  that  this  proposed  rule 
would  not  impose  any  new  reporting  or 
recordkeeping  requirements  for 
purposes  of  the  Paperwork  Reduction 
Act  of  1980,  44  U.S.C.  Chapter  35.  SBA 
forms  lOlOA.  lOlOB,  and  413,  appearing 
in  §  124.608,  have  been  approved  by  the 
the  Office  of  Management  and  Budget 
under  control  number*  3243-0015, 3245- 
0O15,  and  3245-0188,  respectively. 

List  of  Subjects  in  13  CFR  Part  124 

Administrative  practice  and 
procedure.  Government  procurement 
Minorify  business.  Reporting  and 
recordkeeping  Yequirements,  Technical 
assistance. 

Accordingly,  as  authorized  by 
sections  5(bK6),  8(a)  and  8(d]  of  the 
Small  Business  Act  [15  U.S.C.  sections 


634(b)(6).  636(a)  and  63e(d)],  SBA  hereby 
propose*  to  amend  13  CFR  Part  124  as 
follows: 

PART  124-(AIIEII0ED] 

1.  The  authorify  citation  is  proposed 
to  be  revised  to  read: 

Authority:  15  U.S.C  634(b)(6).  637(8), 
637(d).  Public  Law  99-661  (Section  1207]. 

2.  The  title  of  Part  124  is  proposed  to 
be  revised  to  read  "Minority  Small 
Business  and  Capital  Ownership 
Development/Small  Disadvantaged 
Busines*  Statu*  ftotest  and  Appeal 
Procedures." 

3.  Sections  124.1  through  124.503  are 
proposed  to  be  redesignated  as  Subpart 
A,  entitled  "Section  8(a)  and  Section  7(j) 
Programs". 

4.  New  Subpart  B  (consisting  of 
§§  124.601  through  124.610),  entitled 
"Disadvantaged  Business  Status  Protest 
and  Appeal  Procedures"  is  proposed  to 
be  added  as  follows: 


Sub|»art 
iToieM  ana 


BuskiMa  Status 
AppMl  Procsdurss 


Sec.  " 

124.601  Introduction. 

124.602  General  definitions. 

124.603  Who  may  protest  die  disadvantaged 
status  of  a  concern. 

124.604  Who  makes  disadvantaged  status 
determinations. 

124.a0S    Protest  procedures. 

124.606  Grounds  of  protest 

124.607  Form  and  specificity  of  protest 
124.606    Notification  of  protest 

124.609  Making  the  disadvantaged  status 
determination. 

124.610  Appeals  of  disadvantaged  status 
determinations. 

Subpart  B— Oteadvantaged  Business 
Status  Protest  and  Appeal  Procedures 

§124.601    tortroductioa 

(a)  This  subpart  sets  forth  the 
procedures  to  be  used  whenever  the 
SBA  i*  asked  to  make  a  determination 
as  to  whether  a  particular  concern  is 
"disadvantaged"  for  purposes  of 
Department  of  Defense's  (DoD's)  Small 
Disadvantaged  Busine8S,(SDB]  set-aside 
contracts  and  SDB  evaluation 
preferoice*.  authorized  by  section  1207 
of  the  National  Defense  Authorization 
Act  for  Fiscal  Year  1987,  Pub.  L  99-661, 
SBA'*  section  8(d)  subcontracting 
program,  and  any  other  Federal 
procurement  program  requiring  SBA  to 
determine  social  and  economic 
disadvantage  as  a  condition  for 
eligibilify.  "niese  procedures  are  . 
separate  and  distinct  from  those 
governing  size  protests  and  appeals. 

(b)  In  determining  the  disadvantaged 
status  of  a  protested  concern,  the  SBA 


shall  utilize  the  definitions  of  social  and 
economic  disadvantage  and  otho- 
eligibilify  requirement*  established  in 
Subpart  A  of  Part  124  of  this  titie  for  the 
SBA's  section  8(a)  program,  including 
the  requirements  placed  on  ownership 
and  control.  In  addition,  lot  purposes  of 
SDB  set-asides  and  SDB  evaluation 
preferences  only,  there  is  the  additional 
requirement  that  the  majority  of  the 
earnings  of  the  concern  directiy  accrue 
to  the  disadvantaged  individual  who 
owns  and  control*  it  SBA  *hall  apply 
these  definitions  in  accordance  with  the 
presumption  contained  in  section  8(d)  of 
the  Small  Business  Act  [15  U.S.C. 
636(d)]. 

(c)  All  protests  relating  to  whether  a 
concern  is  a  "small"  business  for 
purposes  of  any  Federal  program 
requiring  such  a  condition  for  eligibilify, 
including  SDB  set-asides  and  SDB 
evaluation  preferences,  are  to  be  filed 
pursuant  to  the  procedures  set  forth  in 
§  121.9  of  these  regulations.  The  rules 
contained  in  Part  121  apply  to  all  such 
size  determinations.  For  purposes  of 
SDB  set-asides,  SDB  evaluation 
preferences  and  the  section  8(a) 
subcontracting  program,  the  size 
standard  contained  in  the  solicitation  is 
the  applicable  size  standard  for  the 
requirement.  An  appeal  of  such  a  size 
determination  may  be  made  pursuant  to 
S  121.11  of  these  regulations. 

$124,602    Gensfsl  definitions. 

Appeal,  A  request  for  re-examination 
of  the  initial  SBA  determination 
regarding  a  protest 

Associate  Administrator  for  Minority 
Small  Business  and  Capital  Ownership 
Development  (AA/MSB»COD).  The 
SBA  official  who  is  re8i>on8ible  for 
appeals  of  disadvantagied  status. 

Control  See  S  124.104,  Titie  13.  CFR. 

Current  Section  8(a)  Program 
Participant  Any  busines*  concern 
which  is  approved  for  participation  in 
the  section  8(a)  program  as  of  the  date 
of  the  concern's  Representations  and 
Certifications  on  the  contract  at  issue. 

Economic  Disadvantage.  See 
S  124.106,  Titie  13,  CFR. 

Office  of  Program  Eligibility  (OPE). 
The  SBA  office  witiiin  tiie  Office  of 
Minorify  Small  Busniess  and  Capital 
Ownership  Development  which  is 
responsible  for  maldng  determinations 
regarding  protests  of  disadvantaged 
status. 

Ownership.  See  §  124.103,  Titie  13, 
CFR. 

Protest  An  initial  challenge  of  the 
disadvantaged  status  of  a  business 
concern. 

Small  Disadvantaged  Business  (SDB) 
Concern.  A  business  concern,  including 
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mass  media.  (1)  which  is  small  as 
defined  pursuant  to  section  (3)  of  the 
Small  Business  Act  and  implementing 
regulations  at  13  CFR  Part  121;  (2)  which 
is  at  least  51  per  centum  owned  by  one 
or  more  socially  and  economically 
disadvantaged  individuals  as  defined  by 
§  §  124.105  and  124.106,  Title- 13.  CFR;  or 
in  the  case  of  any  pubUcly  owned 
business,  at  least  51  per  caitum  of  the 
stock  of  which  is  owned  by  one  or  more 
socially  and  econsmically 
disadvantaged  individyals;  (3)  which 
has  the  majority  of  its  earnings  accruing 
directly  to  such  individuals;  and  (4) 
whose  management  and  daily  business 
operations  are  controlled  by  one  or 
more  of  such  individuals. 

Social  Disadvantage.  See  §124.105, 
Title  13.  CFR. 

§124.603    Who  may  protest  ttw 
diswIvsntaQfld  status  of  s  conosm. 

(a)  In  connection  with  a  specific  SOB 
set-aside  requirement  or  a  requirement 
for  which  the  apparent  low  bidder  is  an 
SDB  which  has  invoked  its  SDB 
evaluation  preference,  the  following 
entities  may  protest  the  disadvanteaged 
stastus  of  a  concern  which  is  the 
apparent  low  responsible  olferon  '  j 

(1)  Any  other  concern  which        ' 
submitted  an  offer  for  that  requirement; 

(2)  The  procuring  agency  contracting 
officer,  and 

(3)  The  Small  Business  [ 
Administration. 

(b)  In  connection  with  an  8(d) 
subcontract,  the  procuring  agency 
contacting  officer  or  SEA  may  protest 
the  disadvantaged  status  of  a  proiKwed  ' 
subcontractor.  Other  small  business 
subcontractors  and  the  prime  contractor 
may  submit  information  to  the 
contracting  officer  in  an  effort  to 
persuade  the  contracting  officer  to 
initiate  a  protest. 

(c)  Protests  of  disadvantaged  status 
relating  to  other  Federal  procurement 
programs,  excluding  SBA's  section  8(a) 
program,  which  require  SBA  to 
determine  social  and  economic 
disadvantaged  as  a  condition  of 
eligibility,  may  be  filed  by  the  Federal 
agency  official  responsible  for 
determining  program  eligibiUty.  and  any 
other  interested  party. 

{124.604    WlwnMiiMdiMdvantaged 
status  dolwiHiiMtlons. 

In  response  to  a  protest  challenging 
the  disadvantaged  status  of  a  concern, 
the  SBA's  Director  of  the  Office  of 
Program  Eligibility  (OPE)  in  the  Office  of 
Minority  Small  Buisiness  and  Capital 
Ownership  Development  (MSB&COD) 
shall  determine  whether  the  concern  is 
disadvantaged. 


\A 


•  1*1, 


n\ 


S  124.605    ProtMt  procodufML 

(a)  Filing.  (1)  Except  in  cases  where 
the  contracting  officer  of  SBA  initiates  a 
protest  all  protests  shall  be  directed  ta 
the  procuring  agency  contracting  officer 
responsible  for  the  particular 
requirement 

(2)  In  cases  where  the  contracting 
officer  initiates  a  protest  he/she  shall 
file  the  protest  with  SBA  in  accordance 
with  paragraph  (c)  of  this  section  and 
shall  provide  notification  in  accordance 
with  S  124.606  of  this  part 

(3)  In  cases  where  SBA  initiates  a 
protest,  the  protest  shall  be  referred  to 
the  Office  of  Program  Eligiblity  within 
the  Office  of  MSB&COD  and  notification 
shall  be  provided  in  accordance  with 

S  124.608  of  this  part. 

(b)  Timeliness  of  Protest)[l)  SDB  Set- 
aside  and  SDB  Evaluation  of  Preference 
Protests.— {i]  Written  SDB  Set-Aside 
Protest  In  order  for  a  written  protest 
submitted  by  a  business  concern  in 
connection  with  a  specific  SDB  set-aside 
requirement  to  be  considered  timely,  it 
must  be  received  by  the  contracting 
officer  prior  to  the  close  of  business  on 
the  fifth  day,  exclusive  of  Saturdays, 
Sundays,  and  legal  holidays,  after  the 
bid  opening  date  for  sealed  bids,  or  after 
the  receipt  from  the  contracting  officer 
of  notification  of  the  identity  of  the 
prospective  awardee  in  n^otiated 
acquisitions. 

(ii)  Written  SDB  Evaluation 
Preference  Protest.  In  order  for  a  protest 
by  a  business  concern  to  be  timely  when 
challenging  the  SDB  status  of  an 
apparent  low  bidder  which  has  invoked 
its  SDB  evaluation  preference,  it  must  be 
received  by  the  contracting  officer  prior 
to  the  close  of  business  on  the  fifth  dsy. 
exclusive  of  Saturdays,  Sundays  and 
legal  holidays,  after  the  receipt  from  the 
contracting  officer  of  notification  of  the 
prospective  awardee 

(iii)  Oral  Protests.  A  protest  for  SDB 
set-asides  or  SDB  evaluation 
preferences  shall  also  be  considered 
timely  if  made  orally  to  the  contracting 
officer  with  the  allotted  5-day  period, 
and  the  contracting  officer  thereafter 
receives  a  confirming  letter  postmarked 
no  later  than  one  calendar  day  after  the 
date  of  such  telephone  protest 

(iv)  A  protest  by  the  contracting 
officer  or  SBA  shall  be  timely  for  the 
purpose  of  the  SDB  acquisition  in 
question  whether  filed  before  or  after 
award. 

(v)  A  protest  received  after  the  time 
limits  set  forth  above  shall  not  be 
considered. 

(2)  Section  8(d)  Protests,  (i)  In  order 
for  a  protest  in  connection  with  an  8(d) 
subcontract  to  be  considered  timely,  it 
must  be  received  by  the  contracting 
officer  prior  to  the  com{rfetion  of 


performance  by  the  intended  8(d) 
subcontractor. 

(ii)  A  protest  received  after 
subcontract  performance  by  the 
intended  8(d)  subcontractor  shall  not  be 
considered. . 
.  (3)  Protests,  in  connection  with  any 
procurement  which  are  filed  by  any 
person  before  bid  opening  or 
notification  of  intended  award, 
whichever  applies,  shall  be  considered 
premature  andshall not  be  forwarded  to 
^A,  but  shall  be  returned  to  the 
protestor  without  action. 

(c)  Referral  to  SBA.  (1)  Any 
contracting  officer  who  receives  a  timely 
protest  shall  pron4)Uy  forward  such 
protest  to  the  SBA's  Director  of  the 
Office  of  Program  Eligibility,  Office  of 
Minority  Small  Business  and  Capital 
Ownership  Development  1441  L  Street 
NW.,  Washington.  DC  204ia 

(2)  When  a  contracting  officer 
receives  a  protest  and  refers  it  to  the 
SBA,  such  referral  shall  contain  the 
following: 

(i)  The  protest  and  any  accompanying 
materials; 

(ii)  The  date  on  which  the  protest  was 
received  and  a  determinfition  as  to 
timeliness; 

(iii)  A  copy  of  the  protested  concern's 
self-certification  as  to  disadvantaged 
status;  and 

(iv)  The  date  of  bid  opening  or  the 
date  notffication  of  the  apparent 
successful  efferor  was  sent  to  all 
unsuccessful  offerors,  as  applicable. 

(3)  A  protest  by  a  Federal  agency  in 
connection  with  a  procurement  program 
requiring  SBA  to  determine  social  and 
economic  disadvantage  as  a  condition  of 
eligibility  shall  be  accompanied  by  any 
materials  in  the  possession  of  the 
agency  which  cause  it  to  question  the 
disadvantaged  status  of  the  concern. 

9124.606    Ground  Of  protost 

(a)  Protests  challenging  the  social 
disadvantage  of  the  protested  concern 
must  demonstrate  that  the  protested 
concern  is  not  owned  and  controlled  by 
one  or  more  socialy  disadvantaged 
individuals  as  defined  by  Subpart  A  of 
this  part.  A  protest  could  challmge  the 
social  disathrantage  of  the  protested 
concern  by  submitting  evidence  that: 

(i)  The  individuals  who  own  and 
control  the  protested  concern  have  not 
been  subjected  to,  or  have  overcome 
racial  or  ethnic  prejudice  or  cultural 
bias,  or 

(ii)  The  individuals  associated  with 
the  protested  concern  who  could  be 
considered  socially  disadvantaged  do 
not  actually  own  and  control  the 
protested  concern. 


(b)  Protests  challenging  the  economic 
disadvantage  of  the  protested  concern 
must  demonstrate  that  the  protested 
concern  is  not  owned  and  controlled  by 
one  or  more  economically 
disadvantaged  individuals  as  defined  in 
Subpart  A  of  this  part 

§  124.607    Form  and  spectficity  of  protest 

(a)  No  specific  form  is  required  for  a 
protest  under  this  subpart 

(b)  A  protest  must  be  sufficiently 
specific  to  provide  reasonable  notice  as 
to  the  ground(8)  upon  which  the 
protested  concems's  disadvantaged 
status  is  challenged  and  to  call  into 
question  the  disadvantaged  status  of  the 
protected  concern.  A  protest  merely 
alleging  that  the  protested  concern  is  not 
disadvantaged,  without  setting  forth  any 
basis  for  the  allegation,  will  not  be 
deemed  to  specify  adequate  grounds  for 
the  protest  Some  basis  for  the  belief 
stated  in  the  protest  must  be  given. 
However,  the  contracting  officer  shall 
forward  all  protests  received  to  SBA  for 
a  decision  on  whether  to  pursue  the 
determination  of  disadvantaged  status. 

(c)  Protests  which  do  riot  contain 
sufficient  specificity  may  be  dismissed 
by  the  SBA. 

(d)  A  dismissal  by  the  Director  of  OPE 
of  a  protest  for  lack  of  specifity  may  be 
appealed  to  SBA's  AA/MSB&COD 
pursuant  to  S  124.609  of  these 

k  regulations. 

§124.608    Notification  of  protest 

(a)  Upon  receipt  of  a  protest 
challenging  the  disadvantaged  status  of 
a  concern,  the  Director  of  OPE  shall 
immediately  i\otify  the  protestor  and  the 
contracting  officer  of  the  date  such 
protest  was  received  and  whether  it  will 
be  processed  or  dismissed  for  lack  of 
specificity. 

(b]  In  cases  where  the  protest  is 
sufficiently  specific,  the  Director  of  OPE 
shall  also  immediately  advise  the 
protested  concern  of  the  receipt  of  the 
protest  and  forward  to  the  protested 
concern  a  copy  of  the  protest. 

(1)  In  such  cases,  the  Director  of  OPE 
is  authorized  to  ask  the  protested 
concern  to  provide  any  or  all  the 
following  information  and 
documentation:  a  completed  SBA  Form 
lOlOA.  "Statement  of  Personal 
Eligibility"  for  each  individual  claiming 
disadvantaged  status;  a  completed  SBA 
Form  lOlOB,  Statement  of  Business 
Eligibility;"  a  completed  SBA  Form  413, 
"Personal  Financial  Statement"  for  eadi 
individual  claiming  disadvantaged 
status;  whether  the  protested  concern,  or 
any  of  its  owner(s],  officers  or  directors 
have  applied  for  admission  to  or 
participated  ii^e  SBA's  section  8(a) 
program  and  if  so,  the  name  of  the 


company  which  applied  for  8(a) 
participation  and  the  date  of  the 
application;  business  tax  returns  for  the 
last  two  completed  fiscal  years; 
personal  tax  returns  for  the  last  two 
years  for  all  officers,  directors  and  for 
any  individual  owning  at  least  5%  of  the 
business  entity;  business  financial 
statements  for  the  last  two  completed    . 
fiscal  years;  articles  of  incorporation, 
corporate  by-laws,  or  partnership 
agreements,  as  appropriate;  and  any 
other  information  which  the  Director  of 
OPE  deems  necessary  to  permit  a 
determination  as  to  the  social  and/or 
economic  disadvantaged  status  of  the 
protested  concern. 

(2)  Unless  the  protest  presents  specific 
information  which  would  call  into 
question  the  veracity  of  the  application 
documents  filed  by  a  current 
participation  in  SBA's  section  8(a) 
program,  such  a  concern  may  submit  in 
lieu  of  the  information  specified  in 
paragraph  (b)(1)  of  this  section,  a  sworn 
eiffidavit  by  its  owner,  managing 
partner.  President  or  Chief  Executive 
Officer  that  the  8(a)  application  and  any 
amendments  thereto  remain  accurate, 
and  that  circumstances  concerning  the 
ownership  and  control  of  the  business 
have  not  changed  since  the  application. 
If  the  ownership  and/or  control  of  the 
business  have  changed  since  the  date  of 
the  8(a)  application,  the  protested 
concern  must  comply  with  paragraph     , 
(b)(1)  of  this  section. 

(3)  In  cases  where  a  concern's 
disadvantaged  status  has  been  protested 
and  upheld  by  SBA  within  the  preceding 
six  months^  the  concern  may  submit  in 
lieu  of  the  information  specified  in 
paragraph  (b)(1)  of  this  section,  a  sworn 
affidavit  by  its  owner,  managing 
partner.  President  or  Chief  Executive 
Officer  stating  that  the  circumstances 
concerning  the  ownership  and  control  of 
the  business  have  not  chsinged  shice 
SBA's  determination  of  social  and 
economic  disadvantage.  U  the 
ownership  and/or  control  of  the 
business  have  changed  since  the  date  of 
SBA's  determination  of  social  and 
economic  disadvantage,  the  protested 
concern  must  comply  with  paragraph 
(b)(1)  of  this  section. 

(4)  Notwithstanding  the  exceptions  in 
paragraph  (b)(2)  and  (3)  of  the  section, 
the  Director  of  OPE  is  authorized  to 
request  any  document  which  he/she 
deems  necessary  to  determine 
disadvantaged  status. 

(c)  Within  10  working  days  of  the  date 
that  notification  of  the  protest  was 
received  firom  the  Director  of  OPE,  the 
protested  concern  must  deUver  to  the 
Director  of  OPE  by  hand  or  by  mail  the 
information  and  documentation 
requested  pursuant  to  paragraph  (b)(1) 


of  this  section.  Materials  submitted  by 
mail  must  be  received  by  the  close  of 
business  on  the  10th  working  day. 

§124.609    Itelcing  t»)e  disadvantaged 
status  determination. 

(a)  General  The  Director  of  OPE  shall 
make  a  disadvantaged  status 
determination,  within  15  working  days 
after  receipt  of  a  protest  challenging 
such  status,  or  as  soon  thereafter  as 
possible.  If,  in  connection  with  an  SDB 
acquisition  or  other  procurement 
requirement  the  SBA  cannot  make  such 
a  determination  writhin  15  working  days, 
the  Director  of  OPE  shall  inform  the 
contracting  officer  responsible  for  the 
particular  requirement  when  a 
determination  is  expected  to  be  made. 

(b)  Time  Limits  for  Response.  If  the 
information  and  documentation 
requested  by  SBA  under  §  124.608(b)  is 
not  received  by  the  Director  of  OPE 
within  the  10-day  period  as  required  by 
§  124.608(c),  SBA  may  determine  the 
protested  concern  to  be  non- 
disadvantaged. 

(c)  Withdrawal  of  Protest  Once 
properly  instituted  by  the  filing  of  a 
specific  disadvantaged  status  protest, 
the  determination  may  be  completed  by 
the  SBA  even  if  the  protest  is  withdrawn 
or  the  SDB  acquisition  or  other 
procurement  requirement  in  question  is 
cancelled  or  awarded.  The  continuation 
of  the  disadvantaged  status 
determination  is  discretionary  with  the 
SBA. 

(d)  Basis  for  Determination.  (1)  Except 
with  respect  to  a  concern  which  is  a 
current  participant  in  SBA's  section  8[a] 
program  or  a  concern  authorized  by 

S  124.60e(b)  of  this  Part  to  submit  an 
affidavit  concerning  its  disadvantaged 
status,  the  disadvantaged  status 
determination  shall  be  based  on  the 
protest  record  as  supplied  by  the 
protestor,  protested  concern.  SBA  or 
others. 

(2)  If  deemed  necessary  or 
appropriate,  the  SBA  may  make  a  part 
of  the  protest  record  information  in  its 
files  and  information  submitted  in 
response  to  requests  to  the  protestor,  the 
protested  concern,  the  contracting 
officer,  or  other  persons  for  additional 
specific  information.  The  nature  of  the 
inquiry  will  dictate  the  type  of 
documentation  requested. 

(3)  In  determining  disadvantaged 
status,  SBA  shall  review  ownership  and 
control  of  each  protested  firm  as  well  as 
social  and  economic  disadvantage 
regardless  of  the  grounds  specified  in 
the  protest. 

(e)  Disadvantaged  Status 
Determination.  Ilie  SBA  shall  base  its 
disadvantaged  status  determinotion 
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upon  the  record,  including  reasonable 
inferences  therefrom.  SBA  shall  render  a 
written  determination  including  the 
basis  for  its  findings  and  conclusions. 

(f)  Summary  Determination  for. 
Current  8(a)  Participant  or  Concern 
Recently  Determined  by  SBA  to  be 
Disadvantaged.  The  SBA  may 
summarily  determine  that  a  concern  is 
socially  and  economically 
disadvantaged  if  that  concern  is  a 
current  participant  in  the  SBA's  section 
8(a)  program  or  has  been  determined  by 
SBA  to  be  disadvantaged  within  the 
previous  6  month  period  unless  the 
protested  concern  cannot  or  fails  to 
submit  an  affidavit  authorized  by 

§  124.608(b)  of  these  regulations. 

(g)  Notification  of  Determination. 
After  making  its  disadvantaged  status 
determination,  the  SBA  shall 
immediately  notify  the  contracting 
officer,  the  protestor,  and  the  protested 
concern  of  its  determination.  No  later 
than  one  business  day  thereafter,  SBA 
shall  provide  by  certified  mail,  returti 
receipt  requested,  a  copy  of  its  written 
determination  to  the  protested  concern 
and  consistent  with  the  Privacy  Act  (5 
U.S.G.  552a)  and  Freedom  of  Information 
Act  (5  U.S.C  552).  to  all  other  parties  to 
the  proceeding. 

(h)  Results  of  an  SBA  Disadvantaged 
Status  Determination.  (1)  A 
disadvantaged  status  determination 
becomes  effective  immediately  and 
remains  in  full  force  and  effect  unless 
and  until  reversed  upon  appeal  by  SBA's 
AA/MSB&COD  pursuant  to  §  124.610  of 
this  part. 

(2)  A  concern  which  was  determined 
to  be  non-disadvantaged  may  certify 
itself  as  a  disadvantaged  business  for 
purposes  of  future  SDB  evaluation 
preferences,  future  SDB  acquisitions, 
8(d)  subcontracts,  and  other  Federal 
procurement  programs  requiring 
disadvantaged  status  as  a  condition  for 
eligibility  provided  that  it  has  a  good 
faith  belief  that  it  has  changed  the 
conditions  upon  which  the- 
determination  of  non-disadvantaged 
status  was  based.  At  the  time  of  such 
certification,  the  concern  shall  notify  the 
contracting  officer  that  it  was  previously 
determined  to  be  non-disadvantaged. 
However,  if  such  concern  is  the  lowest 
responsive  offeror  for  an  SDB 
acquisition,  or  for  any  requirement  by 
invoking  its  SDB  evaluation  preference, 
or  is  otherwise  deemed  eligible  for  a 
Federal  procurement  program  requiring 
disadvantaged  status  as  a  condition  for 
eligibility,  the  contracting  officer  shall 
treat  sudi  certification  as  a  protest  of 
the  concern's  disadvantaged  status  and 
shall  forward  it  to  SBA  pursuant  to 
§  124.605(c)  of  this  part.  SBA  shall 
process  a  protest  based  on  such 


certification  in  accordance  with  the 
provisions  of  this  Part. 

(3)  If  a  current  8(a)  participant  is 
found  to  be  non-disadvantaged  as  a 
result  of  failure  to  submit  the  affidavit 
permitted  by  i  124.608(b)(ii]  of  this  part 
the  concern  will  be  subject  to  the  same 
certification  and  notice  requirements 
specified  in  paragraph  (i)(2)  of  this 
section.  However,  a  determination  of 
non-disadvantaged  status  will  not 
automatically  terminate  the  concern's 
8(a)  program  participation.  A  hearing 
before  an  administrative  law  judge  is 
required  before  a  firm  can  be  terminated 
from  the  8(a)  program,  see  S  124.112  of 
this  part. 

(i)  Misrepresentation  of 
Disadvantaged  Status.  (1)  A  concern 
which  was  determined  to  be  non- 
disadvantaged  and  which  has  not 
overcome  or  changed  the  circumstances 
which  caused  this  determination  cannot 
certify  itself  to  be  disadvantaged  for 
future  SDB  acquisitions,  8(d) 
subcontracts,  and  other  Federal 
procurement  programs  requiring 
disadvantaged  status  as  a  condition  for 
eligibility.  A  certification  of 
disadvantaged  status  by  such  a  firm 
may  be  deemed  a  misrepresentation  of 
disadvantaged  status. 

(2)  A  concern  which  was  previously 
determined  to  be  non-disadvantaged 
and  certifies,  in  good  faith,  that  it  is  a 
disadvantaged  business  for  a 
subsequent  SDB  acquisition,  SDB 
evaluation  preference,  8(d)  subcontract, 
or  other  Federal  procurement  program 
requiring  disadvantaged  status  as  a 
condition  for  eligibility,  must 
nevertheless  inform  the  contrabting 
officer  that  it  previously  had  been 
determined  by  the  SBA  to.be  non,- 
disadvantaged.  Failure  to  advise  the 
contracting  officer  of  such  a  non- 
disadvantaged  status  determination  by 
the  SBA  may  be  deemed  a 
misrepresentation  of  disadvantaged 
status. 

§124.610    Appeals  of  disadvantaged 
statu*  datarmlnation*. 

(a)  Appeals  to  re-examine 
disadvantaged  status  determinations 
may  be  filed  with  the  SBA's  AA/ 
MSB&COD  by  any  of  the  following: 

(1)  The  concern  whose  disadvantaged 
status  was  determined  by  the  Director  of 
OPE;     •> 

(2)  The  original  protestor  and 

(3)  The  procuring  agency  contracting 
officer  responsible  for  the  SDB 
acquisition  or  other  procurement 
requirement  in  question. 

(b)  Notice  of  an  appeal  must  be 
provided  to  the  protested  concern,  the 
original  protestor,  and  the  procuring 
agency  contracting  officer  responsible 


for  the  SDB  acquisition  or  other 
procurement  requirement  in  question.  • 

(c)(1)  An  appeal  must  be  in  writing 
and  must  be  received  by  the  Associate 
Administrator  for  Minority  Small 
Business  and  Capital  Ownership 
Development  U.S.  Small  Business 
Administration,  1441 L  Street  NW.. 
Washington.  DC  20416,  no  later  than  5 
working  days  after  the  date  of  receipt  of 
such  determination. 

(2)  An  untimely  appeal  shall  be 
dismissed. 

(d)  Grounds  for  Appeal.  The  SBA  will 
re-examine  a  disadvantaged  status 
determination  only  if  there  was  a  clear 
and  significant  adininistrative  error  in 
the  processing  of  such  decision,  or  if  the 
Director  of  OPE  completely  failed  to 
consider  a  significant  fact  contained 
within  the  materials  suppbed  by  the 
protestor  or  the  protested  concern. 
Disadvantaged  status  determinations 
shall  not  be  re-examined  based  on 
additional  information  or  changed 
circumstances  which  were  not  disclosed 
to  the  Director  of  OPE  at  the  time  of  his/ 
her  decision. 

(e)  No  specific  form  is  required  for  the 
appeal.  However,  the  appeal  must 
identify  the  disadvantaged  status 
determination  for  which  a  re- 
examination is  sought  set  forth  a  full 
and  specific  statement  of  the  reasons  as 
to  why  the  disadvdhtaged  status 
determination  is  alleged  to  erroneous 
pursuant  to  paragraph  (d)  of  this  section, 
and  present  arguments  in  support  of 
such  allegations. 

(f)  An  appeal  may  proceed  to 
completion  even  though  an  award  of  the 
SDB  acquisition  or  other  procurement 
requirement  which  prompted  the  initial 
protest  has  been  made.  In  such  a  case, 
however,  a  reversal  by  the  AA/ 
MSB&COD  shall  not  apply  to  the 
awarded  SDB  acquisition  or  other 
procurement  requirement  and  shall  have 
future  effect  only. 

(g)  The  appeal  will  be  decided  by  the 
AA/MSB&COD  within  5  working  days 
of  its  receipt  if  practicable. 

(h)  The  appeal  decision  shall  be  based 
on  all  the  information  and 
documentation  in  the  record.  A  copy  of    ■ 
the  decision  shall  be  provided  to  the 
protested  concern  and.  to  the  extent 
consistent  with  the  Privacy  Act  and  the 
Freedom  of  Information  Act.  to  all 
parties  to  the  proceeding.  Such  decision 
shall  be  provided  by  certified  mail, 
return  receipt  requested. 

(i)  The  decision  of  the  AA/MSB&COD 
is  the  final  decision  of  the  Small 
Business  Administration.       - 


Date:  June  2. 198a 

Jamet  Abdnor, 

Administrator. 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Dodcsf  116. 87-NM-84-AO] 

Airworthinese  Directives;  IMcDonnell 
Douglas  Model  DC-9-81,  -82.  -83,  -87, 
and  MD-88  Series  Aliplanes 

AOENCV:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Supplemental  Notice  of 
Proposed  Rulemaking  (NPRM); 
reopening  of  comment  period. 

StIMMARY:  This  notice  proposes  to  revise 
an  earlier  proposed  airworthiness 
directive  (AD),  applicable  to  certain 
McDonnell  Douglas  DC-9-80  and  MD-88 
series  airplanes,  that  would  have 
required  the  inspection  and  modification 
of  the  power  feeder  cable  installation. 
This  proposal  revises  the  proposed  rule 
by  incorporating  a  redesigned  line  block 
in  the  power  feeder  cable  installation, 
and  expands  the  applicability  to  include 
additional  airplanes.  This  action  is 
taken  as  a  result  of  a  recent  report  of  an 
APU  generator  power  feeder  cable 
electrically  shorting  to  the  airplane 
structure. 

DATE:  Comments  must  be  received  no 
later  than  July  15. 1988. 
ADDRESS:  Send  commets  on  the 
proposal  in  duplicate  to  Federal 
Aviation  Administration.  Northwest 
Mountain  Region.  Office  otthe  Regional 
Counsel  (Attn:  ANM-103).  Attention: 
Airworthiness  Rules  Docket  No  87-NM- 
84-AD.  17900  Pacific  Highway  South,  C- 
68966,  Seattle,  Washington  98168.  The 
applicable  service  information  may  be 
obtained  from  McDonnell  Douglas 
Corporation,  3855  Lake  wood  Boulevard. 
Long  Beach.  California  90846.  Attention: 
Director.  Publications  and  Training,  Cl- 
L65  (54-60).  This  information  may  be 
examined  at  the  FAA.  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  Seattle,  Washington,  or  4344 
Donald  Douglas  Drive,  Long  Beach. 
California. 

FOR  fVRTHER  INFORMATION  CONTACT. 

Mr  Alan  T.  Shinseki.Aerospace 
Engineer.  Systems  &  Equipment  Branch. 
ANM-132L.  FAA.  Northwest  Mountain 
Region.  Los  Angeles  Aircraft 
Certification  Office.  4344  Donald 


Douglas  Drive,  Long  Beach,  California 
90808;  telephone  (213)  514-6323. 
SUPPLEMENTARY  INFORMATION: 

Gomments  Invited 

.  Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
vmtten  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  tha  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
commimications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received.  All- 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  da\e 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA/public 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket      - 

AvailablUtyofNFRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  FAA. 
Northwest  Mountain  Region,  Office  of 
the  Regional  Counsel  (Attn:  ANM-103), 
Attention:  Airworthiness  Rules  Docket 
No.  87-NM-84-AD,  17900  Pacific 
Highway  South,  C-68966.  Seattle, 
Washington  98lto. 

Discussion 

A  proposal  to  amend  Part  39  of  the 
Federal  Aviation  Regulations  to  include 
an  airworthiness  directive  which 
requires  the  inspection  and  modification 
of  the  generator  power  feeder  cable 
installation  on  certain  McDonnell 
Douglas  DC-9-80  series  airplanes  was 
published  as  a  Notice  of  Proposed 
Rulemaking  (NPRM)  in  the  Federal 
Register  on  September  9, 1987,  (52  FR 
33948).  That  action  ws  prompted  by  a 
report  of  an  APU  generator  power 
feeder  cable  electrically  shorting  to  the 
airplane  structure.  This  condition,  if  not 
corrected,  could  result  in  a  fire  on  board 
the  airplane  below  the  cabin  floor. 

In  its  comments  to  the  proposal,  the 
airplane  manufacturer  reported  that 
repetitive  inspections  of  known  correct 
power  feeder  cable  installations  have 
revealed  evidence  of  the  trough  and 
trough  cover  migrating  from  the  below- 
floor  clamp  area  to  an  area  as  far  back 
as  completely  out  of  the  floor  transition 
hole.  To  ensure  that  the  power  feeder 
cables  are  adequately  protected  in  the 
below-floor  transition  areas,  the  line 
block  has  been  redesigned  to 


incorporate  a  protective  shield  that  will 
provide  additional  protection  to  the 
trough  and  trough  cover  installation  at 
.  the  transition  areas. 

The  FAA  has  reviewed  and  approved 
McDonnell  Douglas  MD-80  Service 
Bulleting  24-100,  dated  March  30, 1988. 
which  describes  the  modification 
instructions  to  install  a  redesigned  line 
block  with  the  power  feeder  cable 
installation  on  McDonnell  Douglas 
Model  DC-9-81.  -82,  -83,  -87,  and  MD- 
88  series  airplanes. 

The  FAA  has  determined  that  it  is 
necessary  to  revise  the  Notice  to 
propose  installation  of  this  redesigned 
line  block  in  the  power  feeder  cable 
installation  in  accordance  with 
McDonnell  Douglas  MD-80  Service 
Bulleting  24-100.  dated  March  30. 1988. 
Additionally,  the  applicability  of  the 
proposed  rule  would  be  expanded  to 
include  additional  affected  airplane 
models.  Since  this  action  would  expand 
the  scope  of  the  proposed  AD,  the 
comment  period  has  been  reopened  to 
provide  adequate  time  for  public 
comment. 

This  supplement  to  the  original  Notice 
has  been  revised  to  remove  all 
references  to  the  use  of  "later  FAA- 
approved  revision  of  the  applicable 
service  bulletii>."  in  order  to  be 
consistent  with  FAA  policy  in  that 
regard.  The  FAA  has  determined  that 
this  change  will  not  increase  the 
economic  burden  on  any  operator,  nor 
will  it  increase  the  scope  of  the 
proposed  AD,  since  later  revisions  of  the 
service  bulletin  may  be  approved  as  an 
alternate  means  of  compliance  with  this 
AD.  as  provided  by  paragraph  C. 

It  is  estimated  that  30  airplanes  of  U.S. 
registry  would  be  affected  by  this  AD, 
that  it  would  take  approximately  32 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  $40  per  manhour. 
The  modification  parts  are  being 
provided  by  the  manufacturer  at  no  cost 
to  the  operator.  Based  on  these  figures, 
the  total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $384,000. 

The  regulations  set  forth  in  this  notice 
would  be  promulgated  pursuant  to  the 
authority  in  the  Federal  Aviation  Act  of 
1958,  as  amended  (49  U.S.C.  1301.  et 
seq.),  which  statute  is  construed  to 
preempt  state  law  regulating  the  same 
subject.  Tlius,  in  accordance  with 
Executive  Order  12612,  it  is  determined 
that  such  regulations  do  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federahsm 
Assessment. 

For  these  reasons,  the  FAA  has 
determined  that  this  document:  (1) 
Involves  a  proposed  regulation  which  is 
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not  major  under  Executive  Order  12291 
and  (2)  is  not  a  significant  rule  pursuant 
to  the  Department  of  Transportation 

Regulatory  Policies  and  Procedures  (44 
FR 11034:  February  28. 1979);  and  it  is 
further  certified  under  the  criteria  of  the 
Regulatory  Flexibility  Act  that  this 
proposed  rule,  if  promulgated,  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  few.  if  any.  McDonnell  E)ouglas 
Model  DC-9  series  airplanes  are 
operated  by  small  entities.  A  copy  of  a 
draft  regulatory  evaluation  prepared  for 
this  action  is  contained  in  the  regulatory 
docket 

List  of  Subjects  in  14  CFR  Part  39 

.   Aviation  safety.  Aircraft 

Hie  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  i  39.13  of  Part  30  of 
the  Federal  Aviation  Regulations  (14 
CFR  39.13)  as  follows: 

PART  39— [AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

AudMNity.  49  U.S.C  1354(a).  1421  and  1423; 
«  U.S.C  106(g)  (Revised.  Pub.  L  97-449, 
January  12. 1963);  and  14  CFR  11.86. 

$39.13    (AnMnctod) 

2.  By  revising  the  Notice  of  Proposed 
Rulemaking.  Docket  87-NM-84-AD. 
published  in  the  Federal  Register  on 
September  9. 1987  (52  FR  33948),  as 
foUows: 

McOoanell  Douglas:  Applies  to  McDonneil 
Douglas  Model  DC-9-81.  -62.  -83.  -87. 
and  MD-88  airplanes,  certificated  in  any 
category,  as  listed  in  McDonnell  Douglas 
Model  MD-eO  Service  Bulletins  24-94. 
Revision  1,  dated  May  2&  1987,  and  24- 
lOa  dated  March  30. 1988.  Compliance 
required  within  12  months  after  the 
effective  date  of  this  airworthinesa 
directive  (AD),  unless  previously 
accomplished. 
To  eliminate  a  potential  source  of  fire 

ignition  &om  the  generator  power  feeder 

cable  electrically  shorting,  accomplish  the 

foDowing: 

A.  For  airplanes  identified  in  McDonnell 
Douglas  MD-80  Service  Bulletin  24-94, 
Revision  1.  dated  May  28, 1907:  Inspect  for 
power  feeder  cable  damage,  and  repair  the 
cable,  if  necessary,  then  modify  the  cable 
installation,  in  accordance  with  the 
Accomplishment  Instructions  of  that  service 
bulletin. 

B.  For  airplanes  identified  in  McDonnell 
Douglas  MD-80  Service  Bulletin  24-100, 
dated  March  30. 1988:  Modify  the  power 
feeder  cable  instaDation  in  accordance  with 
the  Accomplishment  Instructions  of  that 
service  bulletin. 


C  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager.  Los 
Angeles  Aircraft  CertificaUop.  Office,  FAA. 
Northwest  Mountain  Region. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance ' 
Inspector  (PMI),  who  may  add  any  comments 
and  then  send  it  to  the  Los  Angeles  Aircraft 
Certification  Office. 

D.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.190  to 
operate  airplanes  to  a  base  in  order  to 
comply  widi  the  requiremeats  of  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufactuirer  may  obtain  copies  upon 
request  to  the  McDonnell  Douglas 
Corporation.  3855  Lakewood  Boulevard, 
Long  Beach.  California  90846,  Attention: 
Director,  Publications  and  Training.  Cl- 
L65  (54-60).  These  documents  may  be 
examined  at  the  FAA,  Northwest 
Mountain  Region.  17900  Pacific  Highway 
South.  Seattle.  Washington,  or  at  4344 
Donald  Douglas  Drive,  Long  Beadi. 
California. 

Issued  in  Seattle,  Washington,  on  May  31, 
1988. 

FrsdefiCK  M.  nasc. 

Acting  Director.  Northwest  Mountain  Region. 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

17CFRPart1 

Exctwng*  Recordkeeping  Regarding 
Clearing  Organizations'  Trade 
neyiaiei  a 

AiQCNCY:  Commodity  Fiitures  Trading 

Commission. 

ACTKM:  Proposed  rules. 

summary:  The  Commodity  Futures 
Trading  Commission  ("Commission") 
requires  exchange  clearing 
organizations  to  maintainn  a  record 
regarding  transactions  on  the  exchange 
in  futures  and  options  contracts.  As  part 
of  that  requirement,  each  clearing 
organization's  trade  register  must 
include  for  each  futures  or  option 
transaction  a  customer  type  indicator.  In 
light  of  the  Commission's  routine 
surveillance  needs,  as  well  as  the 
increased  number  of  special  studies 
undertaken  by  the  Commission 
regarding  the  trading  of  stock  index 
futures  and  options  on  such  futures 
contracts,  the  Commission  is  proposing 
to  expand  the  required  repwting  of 


customer  type  indicators  to  include  two 
specified  categories  of  trades  in  these 
contracts,  specifically  index  arbitrage 
and  substitution  transactions. 

Although  the  Commission's  existing 
reporting  systems  have  worked  well,  the 
Commission  believes  that  the  proposed 
enhancements  to  exchange  audit  tra\l 
systems  will  greatly  fecihtate  die 
,compUation  of  accurate  information 
concerning  the  execution  times  of  trades 
involving  index  arbitrage  and 
substitution  transactions  on  an  even 
more  accurate  and  timely  basis  without 
resorting  to  as  many  special  calls  for 
information  from  traders  or  futures 
commission  merchants. 

DATE  Comments  must  be  received  by 
July  a  1988. 

address:  Comments  should  be  sent  to 
the  Office  of  the  Secretariat  Commodity 
Futures  Trading  Commission,  2033  K 
Street  NW.,  Washington.  DC  20581  and 
shotild  make  reference  to  "Customer 
Type  Indicator". 

ROR  FURTHER  INFORMATION  CONTACT: 

John  Mielke,  Associate  Director  or  Paul 
M.  Architzel,  Chief  Coonsel,  Division  of 
Economic  Analysis,  Commodity  Futures 
Trading  Commission.  2033  K  Street  NW., 
Washington,  DC  20581  (202)  254-331.0  or 
254-6990,  respectively. 
SUPPIEMCNTARV  information: 

I.  Background 

Clearing  organizations  of  commodi^ 
fut\ires  and  cation  exchanges  are 
required  under  the  rules  of  the 
Commodity  Futures  Trading 
Commission  ("Commission")  to 
maintain  a  "trade  register."  Commission 
Rule  1.35  ,  17  CFR  1.35  (1987).  These 
records,  along  with  odiers  required  to  be 
maintained  by  futures  commission 
merchants,  introducing  brokers  and 
members  of  contract  markets, 
memorialize  the  process  by  which 
customer  orders  are  entered  and 
executed  on  futures  exchanges.  This 
provides  ihe  Commission  and  the  self- 
regulating  exchanges  with  the  ability  to 
reconstruct  the  execution  of  trades  on 
the  basis  of  a  written  record. 

The  customer  type  indicator  required 
tmder  the  Commission  Rule  1.35(e),  17 
CFR  135(e)  (187),  requires  that  the  trade 
registers  of  exchange  clearing 
organizations  indicate  ttie  type  of 
account  for  which  each  trade  was 
effectuated.  The  customer  type 
indicators  include  trading  for  a  floor 
broker's  own  account  (TSTV  1)>  trading 
for  the  floor  broker's  clearing  member's 
house  account  (Type  2),  trac&ig  for 
another  membo-  present  on  the 
exchange  floor  f^pe  3),  ot  trading  for 
any  other  type  of  customer  (Type  4). 
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This  informeition  has  been  used 
particularly  by  the  exchanges  and  the 
Commission  in  analyzing  potential  trade 
practice  abuses  in  the  execution  of 
'  trading  orders. 

In  addition,  the  Commission  and 
exchanges  maintain  large  trader 
reporting  systems  for  surveillance 
purposes.  See,  17  CFR  Parts  17  and  18 
(1987). The  Commission's  large-trader 
reporting  system  tracks  large  positions 
in  all  futures  markets.  Option  large 
trader  reports  are  provided  to  tfie 
Commission  through  the  exchanges.  See, 
17  CFR  Part  16  (1987).  Thus,  the 
Commission's  large  trader  reporting 
system  enables  it  to  follow  and  anaylze 
on  a.  day-to-day  basis  the  current  large 
positions  in  all  futures  and  option 
markets.  This  reporting  system  further 
enables  the  Commission  to  study  and 
analyze  market  positions  after-the-fact. 
In  this  regard,  the  database  generated 
from  the  large  trader  reporting  system 
has  been  particularly  useful  in 
connection  with  the  Commission's 
studies  of  trading  in  various  contract 
markets. 

In  conducting  special  studies  of 
trading  in  certain  stock  index  futures 
and  options  on -futures  contracts  on 
particular  days,  the  Commission  has 
relied  upon  its  larger  trader  reports  in 
conjimction  with  requests  to.  and  the 
inspection  of  books  and  records  of. 
particular  traders  or  futures  commission 
merchants  for  additional  or  confirming 
information  and  has  shared  these  data 
with  the  Securities  and  Exchange 
Commission.  The  CFTC  believes  that 
further  studies  and  analyses  of  these 
markets  likely  will  be  undertaken  in  the 
future.  Although  the  Commission's 
existing  reporting  systems  have  worked 
well,  the  Commission  believes  that  the 
proposed  enhancements  to  exchange 
audit  trail  systems  will  greatly  facilitate 
the  compilation  of  accurate  information 
concerning  the  execution  times  of  trades 
involving  index  arbitrage  and 
substitution  transactions  on  an  even 
more  accurate  and  timely  basis  without 
resorting  to  as  many  special  calls  for 
information  fitim  traders  or  futures 
commission  merchants.  Thus,  the 
Commission  is  proposing  to  add  two 
additional  customer  type  indicators  that 
must  be  specified  on  the  clearing 
organization's  trade  register. 

By  collecting  such  information, 
however,  the  Commission  is  in  no  way 
expressing  or  implying  the  view  that 
mdex  arbitrage  or  substitution 
ti^nsactions  are  in  any  way  suspect.  To 
the  contrary,  the  Conunission  has  stated 
its  belief  that  such  transactions  are 
economically  beneficial  by  linking  more 
closely  the  cash  and  futures  or  option 


markets.  Indeed,  such  arbitrage  and 
susbstitution  trading  serves  to  increase 
the  efficiency  of  the  markets,  benefitting 
all  users  of  the  markets.  Rather,  the 
Commission's  determination  to  require 
this  information  reflects  its  desire  to 
increase  the  accuracy  and  timeliness  of 
these  data,  enabling  it  better  to 
reconstruct  and  analyze  the  working  of 
the  markets. 

n.  The  Proposed  Rules 

The  Commission  is  proposing  imder 
new  Commission  Rule  1.3(rr)  to  define 
index  arbitrage  or  index  sub«tituUon 
transactions  as  a  trading  strategy 
through  which  offsetting  trades — 
purchases  in  one  market  and  sales  in  the 
other  that  are  of  approximately  equal 
magnitude  and  are  executed  nearly 
simultaneously — are  made  in  stock 
index  futures,  or  options  on  those 
futures,  and  a  portfolio  of  stocks  based 
on  a  perceived  price  discrepancy 
between  the  two  markets.  Index 
substitution  is  a  form  of  index  arbitrage 
in  which  an  institution  sells  a  basket  of 
stocks  from  its  portfolio  and  purchases 
an  equivalent  amount  of  stock  index 
futures  contracts  or  options  on  those 
futures  in  response  to  a  perceived  price 
discrepancy  between  the  two  markets. 
Further,  as  proposed,  the  trade  register 
of  clearing  organizations  would  be 
required  to  reflect  by  customer-type- 
indicator  ("Cll")  trades  for  a  clearing 
member's  house  accounts  to  etfect  index 
arbitrage  or  substitution  transactions 
(Type  5)  and  trades  for  any  other  type  of 
futuires  or  option  customer  to  effect  an 
index  arbitrage  or  substitution 
transaction  (Type  6).  It  should  be  noted 
that  proposed  CTIs  5  and  6  are  in  lieu  of 
CTIs  2  and  4.  That  is.  where  trading 
effectuates  index  arbitrage  or 
substitution  transactions  in  stock  index 
futures  or  options  on  such  futures,  CTI 2 
and  4  no  longer  would  be  used.  All  other 
transactions  continue  to  be  identified  as 
they  are  currently.  Consistent  with  their 
current  responsibilities  tinder  Rule  1.35, 
the  exchanges  and  the  clearing  members 
would  be  required  effectively  to  monitor 
the  accuracy  of  their  reporting. 

Finally,  the  Commission  notes  that 
those  positions  which  are  made  by  a 
member  for  an  omnibus  account  of  a 
second  clearing  or  non-clearing  member, 
'  futures,  commission  merchant  or  foreign 
broker  must  indicate  the  customer-type- 
indicator  code  for  the  customer  for 
whom  the  trade  ultimately  was 
executed.  Accordingly,  the  proposed 
rule  clarifies  that  a  clearing  member  or 
futures  commission  merchant  could  not 
treat  all  positions  traded  through  an 
affiliated  firm  simply  as  the  customer 
omnibus  or  house  omnibus  positions  of 
that  firm.  In  this  connection,  the 


Commission  specifically  requests 
comment  as  to*  when  and  imder  what 
circumstances,  tf  ever,  omnibus  accoiint 
trades  would  involve  portions  of  the 
transaction  for  different  ultimate 
customers  that  would  require  difierent 
CTIs.  Should  any  such  situation  be 
identified,  the  Commission  further 
invites  comments  as  te  the  proposed 
treatment,  for  CTI  purposes,  of  such 
transactions. 

m.  other  Related  Matters 

A.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
("RFA")  5  U.S.C.  601  et  seq.  requires  that 
agencies,  in  proposing  rules,  consider 
the  impact  of  these  rules  on  small 
entities.  These  proposed  rules  add  two 
categories  of  customer  type  indicator 
which  are  required  to  be  recorded  on  the 
trade  register  of  the  clearing  association 
of  an  exchange.  The  Commission  has 
previously  determined  that  exchanges 
and  their  clearing  associations  are  not 
"small  entities"  for  purposes  of  the  RFA. 
47  FR  18618  (April  3a  1982). 
Accordingly,  if  promulgated,  these  rules 
would  have  no  significant  impact  on  a 
substantial  number  of  small  entities.  For 
the  above  reason,  and  pursuant  to  S  3(a) 
of  the  RFA,  5  U.S.C.  605(b),  the 
Chairman,  on  behalf  of  the  Commission, 
hereby  certifies  that  these  regulations 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  However,  the  Commission  in 
particular  invites  comments  from  any 
firms  or  other  persons  which  believes 
the  promulgation  of  these  amendments 
might  have  a  significant  impact  upon 
their  activities. 

B.  PaperWbrk  Reduction  Act 

The  Paperwork  Reduction  Act  of  1980. 
-  (PRA)  44  U.S.C.  3501  et  seq.,  imposes 
certain  requirements  on  Federal 
agencies  (including  the  Commission)  in 
connection  with  their  conducting  or 
sponsoring  any  collection  of  information 
as  defined  by  the  PRA.  In  compliance 
with  the  PRA  the  Commission  has 
submitted  these  proposed  rules  and  their 
associated  information  collection 
requirements  to  the  Office  of 
Management  and  Budget.  The 
Commission  has  determined  that 
because  the  proposed  rules  merely 
modify  existing  codes  vyhich  currenUy 
must  be  reported,  the  proposed  rules 
will  not  cause  an  increase  in  the 
paperwork  burden.  Nor  do  the  proposed 
rules  duplicate  any  other  reporting 
requirement. 

Persons  wishing  to  commeni  on  the 
information  which  would  be  required  by 
these  proposed  rules  should  contact 
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Robert  Meal.  Office  of  Management  and 
Budget  (0MB).  Room  3228.  NEOB. 
Washington.  DC  20503.  (202)  395-7340. 
Copies  of  the  infonnation  collection 
submission  to  the  0MB  are  available 
from  Joseph  G.  Salazar,  CFTC  Clearance 
Officer.  2033  K  Street  NW..  Washington, 
DC  205ai,  (202)  254-9735. 

List  of  Subjects  in  17  CFR  Part  1     I 

Clearing  associations,  definitions, 
exchanges,  reporting  requirements, 
trade  register,  records. 

In  consideration  of  the  foregoing  and 
pursuant  to  the  authority  contained  in 
the  Commodity  Exchange  Act.  and  in 
particiilar,  sections  2(a)(ll).  4c  4g.  5,  5a, 
and  8a(5)  of  the  Commodity  Exchange 
Act.  7  U.S.C  4a(j).  6c  eg.  7,  7a.  and 
12a(5),  the  Commodity  Futures  Trading 
Commission  hereby  proposes  to  amend 
Part  1  of  Chapter  I  of  Title  17  of  the 
Code  of  Federal  Regulations  as  follows: 

PART  1— GENERAL  REQULATIONS 
UNDER  THE  COMMODITY  EXCHANGE 
ACT 

1.  The  authority  citation  for  Part  1 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  2.  2a.  4. 6.  ea,  6b.  Oc,  fid. 
fie,  fif.  fig.  6h.  6i.  fij.  Sk.  6).  6m.  On,  fio,  7,  7,  8,  9. 
12. 12a,  12c  138-1, 16, 19, 21. 23  and  Zt. 

2.  Section  1.3  is  proposed  to  be 
amended  by  addii^  a  JMragraph  (tt)  to 
read  as  follows: 


§  f.3    DeflnMons^ 


(tt)  index  arbitrage  and  substitution 
transactions.  This  term  means  a  trading 
strategy  through  which' offsetting  trades- 
purchases  in  one  market  and  sales  in  the 
other  that  are  of  approximately  equal 
magnitude  and  are  executed  nearly 
simultaneously — are  made  in  stock 
index  futures,  or  options  on  those 
futures,  and  a  portfolio  of  stocks  based 
on  a  perceived  price  discrepancy 
between  the  two  markets,  hidex 
substitution  is  a  form  of  index  arbitrage 
in  which  an  institution  sells  a  basket  of 
stocks  from  its  portfolio  and  purchases 
an  equivalent  amount  of  stock  index 
futures  contracts  or  options  on  those 
futures  in  response  to  a  perceived  price 
discrepancy  between  the  two  markets. 

3.  Section  1.35(e)  is  proposed  to  be 
revised  to  read  as  follows: 


S  1.36    Reoofdsof 
futurse,  and  option 


(e)  Contract  markets.  Each  contract 
market  shall  maintain  or  cause  to  be 
maintained  by  its  clearing  organization 
a  single  record  which  shall  show  for 
eadi  futures  or  option  trade,  including 
those  made  by  a  member  for  an  omnibus 


account  of  another  clearing  member, 
futures  commission  merchant  or  foreign 
broker:  the  transaction  date,  time  (as 
described  in  paragraph  (g)  of  this 
section),  quantity,  and,  as  applicable, 
underlying  commodity,  contract  fat 
future  deUvery  or  physical,  price  or 
premium,  deUvery  month  or  expiration 
date,  whether  the  transaction  involved  a 
put  or  a  cqII,  strike  price,  floor  broker  or 
floor  trader  buying,  clearing  member 
buying,  floor  broker  or  floor  trader 
selling,  clearing  member  selliflg.  and  the 
appropriate  symbol  from  below 
indicating  the  buying  and  selling 
customer  or  option  customer  types.  The 
customer  and  option  customer  type 
indicator  shall  show,  with  respect  to 
each  executed  trade,  whether  that 
activity  was: 


Tradng  tar 
count 


Soot  sadBv's  owm  a^ 


the 


Trading  for  the  house  account  d 
Root  tKoKei  *s  clearing  inember 
To  eUact  an  initac  artjSraoa  of  wjfcaS- 
tuion  fcanaacMon  as  deJnad  iw  aac- 

ton  t.3(iT)  at  ttM  Chapter,  or 

For  any  other  reason 

Tradbig  by  ttte  Itoor  tiroher  for  another 
member  present  on  the  ejmJiange 
floor,  or  an  account  conkolad  toy 
men  mambar:  or. „........„.......,„    


Trading  tar  any  other  type  of  cualomar 

or  option  customer 

To  effect  an  Index.  aitjMaye  or  aubai^ 
tution  tranaacSon  aa  SsSned  In  aeo- 
lion  1 .3(iT)  of  thia  Chaplar. 

For  any  other  reason 


Cuatocner 


The  record  required  by  this  paragraph 
(e)  shaD  also  show,  by  appropriate  and 
uniform  symbols,  any  transaction  which 
is  made  non-competitively  in 
accordance  with  written  rules  of  the 
contract  market  which  have  been 
submitted  to  and  approved  by  the 
Conunission  in  accordance  with  the 
provisions  of  S 1-38.  and  trades  cleared 
on  dates  other  than  the  date  at 
execution.  Except  as  otherwise 
approved  by  the  Commission  for  good 
cause  shown,  the  record  required  by  this 
paragraph  (e)  shall  be  maintained  in  a 
format  and  coding  structure  approved 
by  the  Commission  (1)  in  hard  copy  or 
on  microfilm  as  speciHed  in  S  1.31  and 
(2)  for  60  days  in  computer-readable 
form  on  compatible  tapes  or  discs. 

Issued  in  Washingtoa  DC  thia  M  day  of 
lone.  1988,  by  the  Conuniasiiga 
faaB  A  wsbe. 

Secretary  to  the  Commission. 

[FR  Doc.  88-12846  Filed  fr-7-88: 8:48  am) 
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DEPARTMENT  OF  JUSTICE 
Drug  Enforcement  Administration 
21  CFR  Part  1308 

SdMdules  of  Controled  Sutwtencet; 
Temporary  Placement  of  N,N- 
DIroethylafflphetamlne  Into  Schedule  I 

AOINCy:  Drug  Enforcement 
Administration,  Justice. 

action:  Notice  of  intent 

SUMMARy:  The  Admiolstrator  of  the 
Drug  Enforcement  Administration  (DEA) 
is  issuing  this  notice  of  intent  to 
temporarily  place  N.N- 
dimethylan4>hetamine  into  Schedule  I  of 
the  ControDed  Substances  Act  (CSA) 
pursuant  to  the  emergency  scheduling 
provisions  of  the  GSA  (21  U.S.C  811(h)). 
This  intended  action  is  based  on  a 
finding  by  the  DEA  Administrator  that 
the  scheduling  of  N.N- 
dimethylamphetamine  in  Scheudle  I  of 
the  CSA  .is  necessary  to  avoid  an 
imminent  hazard  to  the  public  safety. 
Finalization  of  this  action  will  impose 
the  criminal  sanctions  and  regulatory 
controls  of  Schedule  I  on  the 
manufacture,  distribution  and 
possession  of  N.N- 
dimethylampbetamine. 


POR  FURTHBI  MPOHMATION  CONTACT: 

Howard  McCain,  \t^  Chief.  Drug  Control 
SectiOTL  Dnig  Enforcement 
Administration.  Washington,  DC  20537. 

Telephone:  (202)  633-1366. 

•WMJEMtNTARV  INFOMIATION:  The 

Comprehensive  Crime  Control  Act  of 
1984  (Pub.  L  98^73),  which  was  signed 
on  October  12, 1984,  emended  section 
201  of  the  Controlled  Substances  Act 
(CSA)  (21  U.S.C.  811)  to  give  the 
Attorney  General  the  authority  to 
temporarily  place  a  substance  Into 
Schedule  I  of  the  CSA  if  he  finds  that 
such  action  is  necessary  to  avoid  an 
imminent  hazard  to  the  public  safety.  A 
substance  may  be  temporarily 
scheduled  tmder  the  emergency 
provision  of  the  CSA  if  that  substance  if 
not  Usted  in  any  other  schedule  under 
secUon  202  of  the  CSA  (21  U.S.C.  812)  or 
if  there  is  no  approval  or  exemption  hi 
effect  under  21  U.S.C.  355  for  the 
substance.  The  Attorney  General  has 
delegated  his  authority  under  21  U.S.C. 
811  to  the  Administrator  of  DEA  by 
regulation  (28  CFR  0.100).  In  making  a 
finding  that  schedidii^  aeubstance 
temporarily  in  Sdiedide  I  of  the  CSA  is 
necessary  to  avoid  an  imminent  hazard 
to  the  public  safety,  the  Administrator  is 
required  to  consider  three  of  the  eight 
factors  set  forth  in  section  201(c)  of  the 


CSA  (a  U.SLC.  ttlfc^.  These  factm  am 
asfoHows; 

(4)  Histesy  and  cuneat  pattern  (tf 

abnas:^ 

(5)  The  scope,  dssatioa  and 
sigmficaaee  of  abase:  soii 

(6)  What,  tf  aaf  .  riak  there  is  to  the 
ptMebeiML 

HoMsribqreH  98-635  which 
acceatpanSsd  Pab.  L  96-473  states  that 
"This  sew  pRKedace  (emosency 
scfaedaBag)  is  inicaded  by  ttie 
committee  to  a]^ly  to  what  has  been 
called  'desl^aer  drugs',  new  chemical 
analogs  or  variatims  of  existing 
controBed  substances,  whidt  have  a 
psydiedelic.  stimulant  or  depressant 
effect  and  have  a  high  potential  for 
abuse.'*  NJN-dHmetbj^amphetamine  is  an 
anatogoe  of  amphetaraiBe  and 
methaBi|RictaiBnie,  Iwth  ef  which  are 
Schedide  n  athnntsnts  wMi  a  hMi 
potential Jbr  aboae.  and  as  sadHs  the 
type  of  substance  whidb  Congress 
intended  to  be  considered  for  eewrgency 
schedaHag. 

Chenricaliy,  liN- 
diBteAjrlaaq^MtaBrine  ts  NJ4.alpha- 
trimethylbenzeneethanamine  or 
NJj^ha  triaiathylphewothyiaariBe. 
N,N-ffiBie^l«Bq)faetaBtine  also  has 
been  caOed  N-SBethyfaaethaaqthetaaune. 
It  is  ptqiared  aa  the  dextrocotalory 
isomer  ia  dandesthie  bboratoriea  freai 
N-metkylepbedriiie.  H  ia  nsually  found 
as  the  hydrochloride  salt. 

N  J<I-mmethylaaiphetamine  belongs  to 
the  phenyBspropylamfne  dass  of 
compoiinds.  Many  compotandswidifai 
this  structural  class  ate  abased  fbr  their 
central  nenroos  system  stfamdsnt  and/or 
baRocinogenic  effects.  NJi- 
dimethylamphetanrine  is  at  analogite  of 
*  gtanrine  and  methamphetaHiIne. 


anmhet 
boot  of 


1  of  wntcti  are  potent  central  nenroits 
system  stinelants  and  substances  witfi 
a  taffi  potential  ror  abase.  N.N> 
dimethylamphetaoine  defers  from 
aiBpnetamine  by  havmg  two  Qethyl 
gnnqison  the  amine  uJliugiuK  H  differs 
from  methaBnilietanrine  (W- 
methylsmphetemhie)  by  heving  one 
additioiMlneyiy)  poop  on  die  nitrogen. 
All  three  oonpoends  contain  Aose 
structural  fsatuies  coasistant  wUh  the 
production  of  central  nervoiA  system 
stimulation,  dkeaioat  evtstaading 
pbaimscolegieal  fcalaie  of 
aaiphs  lamina  andaayhetanrine-type 
dn^js. 

Available  sdeitttfic  data  show  that 
the  hoow  lAarmacolegical  effipcts  of 
N,N  dlBii  rtijIiiB^ilisiaiiiiiiii  u*  similar 
to  those  pnidacad  by  ampbetaaiine  and 
metham^etsBdas.  Studies  in  mice 
show  diet  N.N-dinwthylaa4ihetaadne 


activity  after  I 

administration,  an  indfeation  of  central 


stimulant  activity.  %nilar  to 
methamphetamine,  administration  of 
NJiKftneftyhmylwlBwiiHe  to  rats  and 
mice  is  associated  with  a  s^nificant 
long-term  depletion  of  dopamine  levels 
in  the  caudate  nucleus.  Based  on  fte 
substantial  structural  similarity  of  N,N- 

dimnthyla  in|tlw»«n  nrtiiMf  fO  amptftamtno 

and  mntfM»aapli»»^imfr>«>  and  actual 
evidence  8f  N,N-dltBethyIaBH>hetaBiine's 
central  nervous  systsm  sttmuknt 
activity  fai  rodents,  it  isej^ected  that 
WJi-oiPtetHyiamphetanaMe  wiB  beiiave 
as  an  amphetamhie-iike  central  nervotis 
system  stirnidant  fan  t»wTffsitSr 

For»isic  laboratories  bad  reported  the 
identification  of  liN- 
dinet^Mapbetaaiine  fa  drug  evidence 
submissiooa  iabm/taaAf  in  tite  late 
I970rs.  With  the  facreased  MBcH 
prodoetioB  ef  methaaiphetanrine  from 
ephedrine  and  dm  subseqasnt 
resMctions  placed  on  te  parchase  of 
ephedrine  fa  aome  sraas,  daadestine 
laboratoiy  operators  sabstituled  N- 
raethylephedrine  for  ephedrine  in  Ae 
metbaaqdietamine  syntfaeaia.  This 
modificatian  of  thesynthettcprooeaa 
produces  the  ooatroUed  sobstuice 
nnnlogiin  NW dimiilli|lsin|ihel8iiiim 
Since  1987.  forsaaic  labofatoriaa  fa  at 
least  CaUonda.  Atebanm.  Colorado, 
Iowa.  Idaho,  Uti^  and  Florida  have 
repmted  the  identi5catioa  el  safastantial 
quantitiea  of  NiN-dhnethylaaaphetamine 
in  drag  evidence  sobadssions.  Dtnteg 
tttet  same  tfaw  period,  DBA  has 
disrupted  six  clandestine  kboretories 
manufacturing  N,N- 
dimetiiytamphetaadne  fa  California. 
Capacities  of  the  labocatortee  ranged  up 
to  several  hundred  pounds  oi  N J4- 

There  have  baas  no  reports  of  deaths 
or  ujuries  specifically  attributed  to  the 
abuse  of  NJN-dSmedtylaB4>hetamiae  as 
yet  It  Is  Bke^  that  fadividoals  abusing 
this  substance  do  not  know  that  they  are 
taking  N.N-dfaietbylam|dietamine  but 
think  that  they  ace  taldng 
mefhamphetandna.  N.N- 
dimethylamphefaailae  has  been  sold 
and  trafficked  as  methsmphetamine  or 
speed.  Thus,  any  faJDries  or  adverse 
effects  assodatad  with  the  use  of  NJI- 
dimethylaraidiefamine  are  likely  to  be 
reported  as  methamphetamalne  or  speed 
related  inddents.  NiN- 
dimeth)rfamphetamfae*s  structural 
siaiiluity  to  methamphetamfae  and  Its 
central  nervous  system  stimulant  effect 
strongly  suggest  that  abuse  of  this 
substance  wiH  leed  to  healti^  end  safety 
risks  similar  to  titose  produced  by 
amphetamine  and  methamphetamine. 
Since  N,N-difflethyIampbetamfae  is  only 
manufactured  fa  tjandestine 
laboratories,  there  are  additional  risks 
assodated  with  its  abtise.  The  health 


and  safe^  heeaids  aseodated  witfi  the 
aboee  of  aaaphetamine  and 
methampbetaadne  are  weB  estabifshed. 
Aceonhng  to  national  esthaates  of 
emergency  room  mentions  from  the  Dtvg 
Abuse  Wamfag  Networli  (DAWN),  there 
were  over  5508  emergency  room 
mentioBS  associated  with  die  twe  of 
methamphetaadue  and  speed  daring  the 
first  nine  months  of  1987.  Abuse  of  N.N- 
dimethyiaoipbetamme  is  Kkely  to  eause 
similar  types  ef  esMrgency  room 
episodes  and  amy  eontribate  to  those 
atliiwiled  to  memempbetamine. 

The  above  data  shew  that  the 
continaed.  micontroBed  clandestine 
produLtien,  distrmaaon  and  abuse  of 
N.^f-dSmethyIamphetamine  wiQ  pose  an 
tnudncnt  hasard  to  the  peeoc  serety. 
DEA  is  anaware  of  any  ceramerciel 
manuf adnrer  or  sapidier  of  N.N- 
dimethylamphetamine  in  the  United 
States.  DBA  is  also  unaware  of  any 
recognized  therapeotic  ase  of  diis 
svbstance  fa  the  Ifaited  States. 

In  accordance  witfi  the  provisions  of 
section  201^)  of  die  CSA  (21  US.a 
811(h))  end  28  CFR  Oiea  die 
Adrafaistrator  of  DBA  has  coosideied 
the  feUowiag  factors  rslatlve  to  SMkin^ 
a  determination  of  whether  temporarily 
scheduling  NJJ-tfmeth^an^etamine 
under  the  CSA  is  necessary  to  avoid  an 
imminent  haxard  to  die  pnbhc  safety: 

(1)  Its  history  and  canent  pattern  of 
abase: 

(2)  The  scope,  daratioa  and 
siguiifcauice  of  abuae:  and 

^)  What,  if  any.  risk  dwre  is  to  die 
pubUc  safiety. 

Based  OB  a  omsideration  of  these 
factors  and  other  relevant  information, 
the  Administrator,  pursuant  to  secti<m 
201(h)  of  die  CSA  (a  U.S.C  811(h))  and 
28  CFR  0.10a  finds  diet  scheduUng  N,N- 
dimethylaraphetamine  fa  Sdwdule  1  of 
the  CSA  is  necessary  to  avoid  an 
immfaent  hazard  to  the  public  safety. 

As  required  by  section  201(h)(4)  of  the 
CSA  (21  U.S£.  ail(h)(4)).  tte 
Administrator  has  notified  die  Secretary 
for  Health,  delegate  of  the  Secretary  of 
the  Department  of  Heahfa  and  Human 
Services,  of  his  intention  to  temporarily 
place  N,N-dimethylamphetamfae  into 
Schedule  I  of  the  CSA.  Comments 
submitted  by  the  Assistant  Secretary  fbr 
Health  fa  reqiwnse  to  this  notification, 
indwDng  whether  there  is  an  exemption 
or  approval  fa  effect  for  N.N- 
dimethylamphetamfae  tmder  the  Federal 
Food.  Drug  and  Cosmetic  Act.  shall  be 
taken  into  consideration  before  a  final 
order  is  published.  Because  die 
Administrator  ffads  that  it  is  necessary 
to  temporarily  place  N,N- 
dimethylemphetamme  in^  Schedtde  I  to 
avoid  an  imminent  hazard  to  the  public 
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safety,  the  final  order,  if  iasued.  will  be 
effective  on  the  date  of  publication  in 
the  Fedetal  Register.  Further,  it  is  the 
intention  of  the  Administrator  to  issue 
such  a  final  order  as  soon  as  possible 
after  the  expiration  of  thirty  days  from 
the  date  of  publication  of  this  proposal 
and  the  date  that  a  notification  has  been 
transmitted  to  the  Assistant  Secretary  of 
Ifealth. 

Pursuant  to  5  U.S.C  605(b),  the 
Administrator  certifies  that  the 
temporary  placement  of  NJ^- 
dimethylamphetamine  into  Schedule  I  of 
the  CSA  will  have  no  impact  upon  small 
businesses  or  other  entities  whose 
interests  must  be  considered  under  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
354).  This  action  involves  the  temporary 
control  of  a  substance  with  no  legitimate 
medical  use  or  manufacture  in  the 
United  States. 

It  has  been  determined  that  the 
temporary  placement  of  N.N- 
dimethylamphetamine  into  Schedule  1  of 
the  CSA  under  the  emergency 
scheduling  provision  is  a  statutory) 
exception  to  the  requirements  of 
Executive  Order  12291  (46  FR 13193). 

List  of  Subjects  in  21  CFR  Part  1308. 

Administrative  practice  and 
procedure.  Drug  traffic  control, 
Narcotics.  Prescription  drugs. 

Under  the  authority  vested  in  the 
Attorney  General  by  section  201(h)  of 
the  CSA  (21  U.S.C.  811(h)).  and 
delegated  to  the  Administrator  of  DEA 
by  Department  of  Justice  regulations  (28 
CFR  aiOO).  the  Administrator  herd>y 
proposes  that  21  CFR  Part  1308  be 
amended  as  follows: 

PART  1308— SCHEDULES  OF 
CONTROLLED  SUBSTANCES 

1.  The  authority  citation  for  21  CFR 
Part  1308  continues  to  read  as  follows: 

Authority:  21  U.S.C.  811.  812.  871(b). 

2.  Paragraph  (g)(6)  is  added  to 
f  1308.11  to  read  as  follows: 

{130e.11    Schedule  L 


fe)  *  •  *  < 

m  RN-dhnetttytamphetainne  (Som*  ottMr 
namM:  N>Ulp*<»rwnothy«ienrt>ie  uUiw>- 
tamfew:  N.N.alph»4rtnwlhylptanettiyt«- 
mine),  to  sato.  oplical^iKxtwra  wd  sails  el 
ofiical  iaomera i480 


Dated:  May  27, 19ea 
lohaCLawn, 

Administrator,  Drug  Enforcement 

Administration. 

(FR  Doc  88-12842  Filed  6-7-88;  8:45  am] 


DEPARTMENT  OF  TflE  INTERIOR 

Office  of  Surface  IIMng  Reclamation 
and  Enforcement 

30CFRPart916  ' 

PubHc  Comment  Period  and 
Opportunity  for  PubMc  Hearing  on  an 
Amendment  to  the  Kaneae  Permanent 
Regulatory  Program 

aocncy:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSMRE), 

Interior. 

ACTION:  Proposed  rule. 

summary:  OSMRE  is  announcing 
procedures  for  a  public  comment  period 
and  for  a  public  hearing  on  the 
adequacy  of  an  amendment  submitted 
by  the  State  of  Kansas  to  amend  its 
permanent  regulatory  program 
(hereinafter  referred  to  as  the  Kansas 
program)  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA).  I 

The  proposed  amendments  to  the 
Kansas  program  eliminates  the  present 
Kansas  Mined  Land  Conservation  and 
Reclamation  Board  and  transfers  the 
Mined  Land  Office  and  its  functions  to 
the  Kainsas  Department  of  Health  and 
Environment. 

This  notice  sets  forth  the  times  and 
locations  that  the  proposed  amendment 
is  available  for  public  inspection,  the 
comment  period  during  which  interested 
persons  may  submit  written  comments 
on  the  proposed  amendment,  and 
procedures  that  will  be  followed 
regarding  the  public  hearing,  if  one  is 
requested. 

DATES:  Written  comments  relating  to 
Kansas'  proposed  modification  of  its 
program  not  received  on  or  before  4:00 
p.m.  on  July  8. 1988,  will  not  necessarily 
be  considered  in  the  decision  process.  A 
public  hearing  on  the  adequacy  of  the 
amendments  will  be  held  upon  request 
July  5, 1988.  Any  person  interested  in 
making  an  oral  or  written  presentation 
at  the  public  hearing  should  contact  Mr. 
William  J.  Kovacic  at  the  Kansas  City 
Field  Office  by  the  close  of  business  on 
or  before  June  23, 1988.  If  no  one 
contacts  Mr.  Kovacic  to  express  an 
interest  in  participating  in  the  hearing 
by  that  date,  the  hearing  will  not  be 
held.  If  only  one  person  contacts  Mr. 
Kovacic  a  public  meeting  may  be  held 
in  place  of  the  hearing.  If  possible,  a 
notice  of  the  meeting  will  be  posted  in 
advance  at  the  locations  listed  under 
"Aoonesscs.** 

Aoonesses:  Written  commento  should 
be  mailed  or  hand  delivered  to  Mr. 
William ).  Kovacic.  Director,  Kansas 
City  Field  Office.  Copies'of  the  Kansas 


program,  die-proposed  modifications  to 
the  program,  and  all  written  comments 
received  in  response  to  this  notice  will 
be  available  for  public  review  at  the 
Kansas  City  Field  Office.  OSMRE 
Headquarters  Office,  and  the  Office  of 
the  State  regulatory  authority  listed 
below,  Monday  through  Friday.  9K)0  a.m. 
to  4.-00  pjUm  excluding  holidays.  Each 
requestor  may  receive,  free  of  charge, 
-one  copy  of  the  proposed  amendment  by 
contacting  OSMRE's  Kansas  City  Field 
Office. 

Kansas  City  FSeld  Office.  Office  of 
Sinface  Mining  Reclamation  and 
Enforcement  1103  Grand  Avenue. 
Room  502,  Kansas  City,  Missouri 
64106;  Telephone:  (816)  374-5527. 

Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Administrative 
Record  Office,  Room  5131. 1100  "L" 
Street.  NW.,  Washington,  DC  20240: 
Telephone:  (202)  343-5492. 

Mined  Land  Conservatioi^'A 
Reclamation  Board,  107  West  11th 
Street  P.O.  Box  1416.  Pittsburg, 
Kansas  66762;  Telephone:  (316)  231- 
8615. 

RNI  FURTHER  MFOmiATIOM  contact: 

Mr.  William  J.  Kovacic.  Director,  Kansas 
City  Field  Office.  Office  of  Surface 
Mining  Reclamation  and  Enforcement 
1103  Grand  Avenue.  Room  502,  Kansas 
City.  Missouri  64106:  Telephone:  (816) 
374-5527. 

SUPPLEMENTARY  INFORMATION: 

I.  BSckground 

The  Secretary  of  the  Interior  approved 
the  Kansas  program  on  January  21, 1981 
(46  FR  5892).  Information  pertinent  to 
the  general  background  and  revisions  to 
the  permanent  program  submission,  as 
well  as  the  Secretary's  findings,  the 
disposition  of  comments,  and  a  detailed 
explanation  of  the  conditions  of 
approval  of  the  Kansas  i>rogram  can  be 
found  in  the  January  21, 1981  Federal 
Regilter  (46  FR  5892).  Subsequent 

actions  concerning  proposed     

amendments  are  codified  at  30  CI-'R 
916.12. 91&15, 916.16,  and  916.20. 

n.  Submissjpn  of  Amendments 

On  April  29, 1968  (Administrative 
Record  No.  ICS-424)  the  State  of  Kansas 
submitted  to  OSMRE  an  amendment  to 
its  approved  regulatory  program.  The 
proposed  amendment  (Kansas  House 
Bill  #3000)  was  signed  by  the  Governor, 
with  an  effective  date  of  July  1, 198& 
However,  the  rule  would  not  take  effect 
for  the  purpose  of  the  Kansas.program 
until  OSMRE  had  approved  and 
published  it  as  a  finial  rule  Federal 
Register  notice.  The  proposed  . 
amendment  ebmJnates  tiie  present 


Kanses  Mined  Land  Conaervatian  and 
ReciassationBoaniaBdtraMfetsttie 
Mined  Land  Office  end  Its  foacttens  to 
the  Kansas  Depaitaienl  of  Heehb  and 

Enviionmeat 

m.  PubBc  CbmmeBt  Phicedures 

in  accecdaoce  with  tbe  provisions  of 
30  CFR  732J7,  OSIffitE  is  now  seeking 
coBsmeirt  on  vAelher  the  amendaient 
proposed  by  Kansas  satisfies  the 
requiTesBents  ef  30  CFR  732.15  for  the 
approval  of  State  program  araendmenls. 
If  the  amendment  ie  deeoMd  adequate,  it 
will  become  pert  of  the  Kasitas  program. 

Written  Comments 

Written  Bomwents  sboeld  be  specific 
pertain  only  to  the  issue  proposed  in  this 
rulemaking,  end  inchide  explanatians  in 
sepport  of  die  Gosmuntor's 
recommaidations.  Coasments  received 
after  ^  time  indicated  iBtder 'HMTlES" 
or  atlocatians  other  then  Kansas  City. 
Missouri,  will  not  neeeKsrily  be 
considered  ia  the  final  rulemaking  or 
included  in  the  Administrative  Record. 

Public  Hearing 

-  Persons  wishing  to  CQasnent  at  the 
public  hearing  sfaoold  centad  the  parson 
listed  under  "FOR  Puwwn  wpormaiioii 
CONTACT"  by  4:00  pm.  on  hme  23.  tt8& 
If  no  one  requests  an  oMXKtentty  to 
coBuneot  at  a  pablic  hearingi  the  heeiiog 
will  not  be  hekL 

A  written  statement  should  be  filed  at 
the  time  of  the  hearing  lo  assist  tte 
transcriber.  Sobkaissicm  of  written 
statements  hi  advance  iof  tlie  hearing 
will  allow  OShfREoffidab  to  prepare 
adequate  response  and  appropriate 
questions. 

The  pidriic  hearing  will  continue  on 
the  specified  dete  with  all  persons 
scheduled  to  eoenncnt  being  heard  first, 
and  those  persons  in  the  eudience  who 
wish  to  comment  being  heard  ftrilowing 
those  scheduled.  Tbe  hearing  wfll  end 
after  afl  persons  sdiedeled  to  eoamient 
and  persons  present  in  the  audience 
who  wi^  to  ooBoraent  have  been  heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  comment,  a  public 
meeting,  rather  than  a  pt^tlic  bearhig. 
may  be  held.  Peiaona  wMdng  to  nwet 
widi  OSMRE  representatives  to  discoss 
the  proposed  amendment  mey  request  a 
meeting  at  dm  O^fltB  office  listed 
under  "AOOMSsn"  by  contacting  the 
peBRm  Bsted  mider  "POi  SVMTMBI 
MMMMATKMioovnicr**  All  sadi 
meetings  will  be  open  tothe  p(d)Hcend. 
if  possible,  aetiees  ef  neetinge  wtB  be 
posted  at  the  locations  listed  onder 
L"  A  written  sunmary  of 


each  meetfeng  will  be  made  a  part  of  the 
Administrative  Record. 

List  of  Subjects  faLM  CFR  PwtSl* 

Coal  minmg.  faitcigovernmental 
relations,  Sarfsce  mining.  Undnground 
mining. 
Ray— dUewria, 

AssistaotlXivetor,  Western  PteldOperatioaa. 

Date:  May  27. 198a 
(FR  Doc  a»-12aB3  PUed  a-T-aft  SE4S  am) 


DEPARTMENT  OF  DEFENSE 

Corpa  of  Englne«ra»  Department  of 

the  Anwjf 

36CFRPart327 

ShoraUna  Uanagaroant  at  CMI  Worfca 


;  Army  Corps  of  Engineers, 
DOD. 

actioh:  Proposed  rule. 


;  The  r^  prevides  pcrficy  end 
^^dance  on  diemenagement  of 
shorehnee  of  Corps  of  Engineers 
managed  Chril  Works  water  resource 
projects,  lids  proposal  is  being  inade  to 
incorporate  dianges  deemed  necessary 
to  better  meet  new  and  dianging 
conditions. 

BATES:  Comments  must  be  submitted  on 
or  before  22  fnly  1988. 
ADDRESS:  Comments  may  be  mailed  to 
HQUSACE.  CECW-ON.  Washington. 
DC  20314-lQOa  Request  written 
comments  bidicate  tbe  section  or 
paragraph  number  the  comment  is 
addressing. 
FOR  FURTMBI MFOMMMTION  CONTACT: 

Mr.  DarreU  E.  Lewis.  (20^  27mt247. 

SUPPLEMENTARY  INFORMAT10M:  The 

changes  to  1 327.30  are  necessary  to 
clerify  and  strengdwn  the  r^ulation  for 
more  effiective  aunagement  end  to 
enhance  the  poblic  enjoymoit  of  Corps 
water  resoufce  development  presets. 
Some  portions  ef  the  reg^tioa  have 
been  reworded  and/or  relocated  to  a 
different  portioa 

Ihe  name  of  i  327.30  is  changed  horn 
Lakeshore  Management  to  Sborriine 
Management.  The  tf tie  Lakedwre 
Management  does  not  r^ect  &e  scope- 
of  the  program.  Shoreline  Management 
does  address  the  fact  dwt  all  shorelines, 
lakes  or  rivers,  an  covered  by  this 
regalation.  This  more  clearly  allows  its 
application  to  situations  where  the 
Ooirpe  holds  fee  simple  titleio  the 
shoreline.  . 

Section  327.30(dK4}.  The  emphasis  on 
coBummity  docks  is  reduced. 


Section  327J0(eK4l  requires  each 
project  Shoreline  Management  Plan  to 
include  a  process  to  deal  with  activities 
which  may  be  requested  bot  not 
spedficeDy  eddressed  by  the  Shoreline 
Management  Plan. 

Section  327.30(e)(7)  requires  the 
poeriodic  review  of  Shoreline 
Management  plans  to  determine  the 
need  for  update.  When  changes  are 
needed,  the  plan  will  be  formally 
updated  through  the  pablic  particpatioa 
process. 

Section  3Z7.30(h)(l)  presents  the 
requirements  of  section  6  of  Pub.  L  97- 
140  as  it  applies  to  Shoreline 
Management 

Section  327.30(h)(2)  presents  the 
requirements  of  section  1134(d)  of  the 
Water  Resources  Development  Act  of 
1986  (Pub.  L  99-662)  as  it  appb'es  to 
Shoreline  Management. 

Section  327.30(i)  requires  permitted 
fadlities  to  be  operated,  used  and 
maintained  in  a  safe,  healthful  (S)ndition 
at  all  times. 

Section  327.300)  provides  more 
detailed  guidance  on  how  to  measure 
density  of  development 

Section  327.30(k].  "the  schedule  of  fees 
Shoreline  Management  Permits  will  be 
published  separately. 

Section  327.30,  Appendix  A. 
paragraph  2.c(7)  increases  the  emphasis 
on  electrical  service  and  equipment 
safety. 

Section  327  JO,  Appeti^x  A, 
paragraph  2x(10)-(13)  indudes  more 
detailed  guidance  on  the  issuance  of 
vegetation  modification  permits. 

List  of  Sidifects  in  at  CFR  Part  327 

Public  lends.  Water  resources. 
Natural  resomces.  Resource 
management 

CompUance  WiUi  Executive  Ovdw  12281 
and  die  Regulatory  Flexibility  Act 

The  Department  ot  die  Amy  has 
determined  that  tlds  document  is  not  a 
major  rule  onder  E.0. 12291  and  certifies 
that  this  document  vril)  not  have  a 
significant  economic  effect  cm  e 
substantial  number  of  small  entities 
imder  the  Reguletoiy  Flexibility  Act  (5 
\J.S.C.  001  et  seq.). 

Approved. 
Pat  M.  Stevana  IV. 
Colonel  Corps  ofEngiiieers,  due/ of  Staff. 

Fat  the  reesons  set  out  in  tbe 
preamble,  the  U.S.  Army  Corps  of 
Engineers  proposes  to  amend  36  CFR 
Part  327  as  follows: 

PART  327— (AJENDEOl 

1.  The  authority  dtation  for  Part  327 
continues  to  read  as  follows: 


■•*■"- 
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AadMrity:  Section  4.  Act  of  December  22. 
1944>  58  Stat.  889.  as  amended  (16  U.&C. 
460d). 

2.  Section  327.30  is  proposed  to  be 
amended  by  adding  text  and  revising 
the  section  heading  to  read  as  follows: 

S  327  Jo    StwraNne  meraiosfnent  st  cMI 


(a)  Purpose.  The  purpose  of  this 
regulation  is  to  provide  policy  and 
guidance  on  management  of  shorelines 
of  Civil  Works  projects. 

(b)  Applicability.  This  regulation  is 
applicable  to  all  Held  operating  agencies 
with  Civil  Works  responsibilities.  This 
regulation  is  not  applicable  to  project 
lands  when  such  application  would 
result  in  an  impingement  upon  existing 
Indian  rights. 

(c)  References.  (1)  Section  4, 1944 
Flood  Control  Act,  as  amended  (16 
U.S.C.  460d). 

(2)  Section  la  River  and  Harbor  Act 
of  3  March  1899  (33  U.S.C.  403). 

(3)  National  Historic  Preservation  Wet 
of  1966  (Pub.  L  8&-685;  80  Stat.  915)  as 
amended  (16  U.S.C.  470  et  seq.). 

(4)  The  National  Environmental  Policy 
Act  of  1960  (42  U.S.G.  4321.  et  seq.). 

(5)  Hie  aean  Water  Act  (33  U.S.C. 
1344.  efse?.). 

(6)  The  Water  Resources  Development 
Act  of  1988  (Pub.  L  99-662). 

(7)  Title  36.  Chapter  ID.  Part  327.  Code 
of  Federal  Regulations.  "Rules  and 
Regulations  Governing  Public  Use  of 
Water  Resource  Development  Projects 
Administered  by  the  Chief  of 
Engineers." 

(8)  Executive  Order  12088  (13  Oct  7^. 

(9)  33  CFR  Parts  320-330,  "Regulatory 
Programs  of  the  Corps  of  Engineers." 

(10)  ER 1130-2-400.  "Management  of 
Natural  Resources  and  Outdoor     » 
Recreation  at  Civil  Works  Water 
Resource  Projects." 

(11)  EM  385-1-1.  "Safety  and  Health 
Requirements  Manual." 

(d)  Policy.  (1)  It  is  the  policy  of  thf 
Chief  of  Engineers  to  protect  and     p  *   - 
manage  shorelines  of  all  Civil  Worics 
water  resource  development  projects 
under  Corps  jurisdiction  in  a  manner 
which  will  promote  the  safe  and 
healthful  use  of  these  shorelines  by  the 
public  while  maintaining  environmental 
safeguards  to  ensure  a  quality  resource 
for  use  by  the  publia  The  objectives  of 
all  management  actions  will  be  to 
achieve  a  balance  between  permitted 
private  uses  and  resource  protection  for 
general  public  use.  PubUc  pedestriair 
access  to  and  exit  hom  these  shcvelines 
shall  be  preserved.  For  projects  or 
portions  of  projects  where  Federal  real 
estate  interest  is  limited  to  easement 
title  only,  management  actions  will  be 


appropriate  within  the  limits  of  the 
estate  acquired. 

(2)  Private  shoreline  uses  may  be 
authorized  in  designated  areas 
consistent  with  approved  use 
allocations  specified  in  Shoreline 
Management  Plans.  Private  shoreline 
uses  are  not  allowed  on  water  resource 
projects  where  construction  was 
initiated  after  13  December  1974,  or  on 
water  resource  projects  where  no 
private  shoreline  uses  existed  as  of  that 
date.  Any  existing  permitted  facilities  on 
these  projects  will  be  grandfathered 
until  the  facilities  fail  to  meet  the 
criteria  set  forth  in  {  327.30(h). 

(3)  A  Shoreline  Management  Plan,  as 
described  in  9  327.30(e).  will  be  prepared 
for  each  Corps  project  where  private 
shoreline  use  is  allowed.  This  plan  will 
honor  past  written  commitments.  The 
plan  will  be  periodically  reviewed  and 
revised,  as  necessary.  Shoreline  uses 
that  do  not  interfere  with  authorized 
project  purposes,  public  safety  concerns, 
or  violate  local  norms  should  be  allowed 
unless  the  public  participation  process  ■ 
identifies  problems  in  thse  areas.  If 
sufHcient  demand  exists,  consideration 
should  be  given  to  revising  the  shoreline 
allocations  (e.g.  increases/decreases). 
Maximum  public  participation  will  be 
encouraged  as  set  forth  in  {  327.30(e)(6). 
Shoreline  management  plans  are  not 
required  for  those  projects  where 
construction  was  initiated  after  13 
December  1974  or  on  projects  not  having 
private  facilities  as  of  that  date.  In  that 
case,  a  statement  of  policy  will  be 
developed  by  the  district  commander  to 
establish  and  present  the  shoreline 
management  poUcy.  This  policy 
statement  will  be  subject  to  the 
approval  of  the  division  commander.  For 
projects  where  two  or  more  agencies 
have  jurisdiction,  the  plan  will  be 
cooperatively  prepared  with  the  Corps 
as  coordinator. 

(4)  Where  commercial  or  other  public 
launching  and/or  moorage  facilities  are 
not  available  within  a  reasonable 
distance,  group  owned  mooring  facilities 
may  be  allowed  in  Limited  Development 
Areas  to  limit  the  proliferation  of 
individual  facilities.  Generally  only  one 
permit  will  be  necessary  for  a  group 
owned  mooring  facility  with  that  entity, 
if  incorporated,  or  with  one  person  from 
the  organization  designated  as  the 
permittee  and  responsible  for  all 
moorage  spaces  within  the  facility.  No 
charge  may  be  made  for  use  of  any 
permitted  facility  by  others  nor  shall 
any  commercial  activity  be  engaged  in 
thereuii. 

(5)  The  issuance  of  a  private  shoreline 
use  permit  does  not  convey  any  real 
estate  or  personal  property  rights  or 
exclusive  use  rights  to  the  permit  holder. 


The  pubbe's  right  of  accew  and  use  of 
the  permit  area  must  be  maintained  and 
preserved.  Owners  of  permitted 
facilities  may  take  necessary 
precautions  to  protect  their  property 
from  theft  vandalism  or  trespass,  but 
may  in  no  way  preclude  the  public  right 
of  access  to  the  water  surface  or  public 
land  adjacent  to  the  fadllty. 

(6)  Shoreline  use  permits  will  only  be 
issued  to  individuals  or  groups  with 
contiguous  private  property  or  legal  right 
of  access  to  public  lands. 

(e)  Shoreline  Management  Plan. — (1) 
General.  Hie  policies  outlined  in 
i  327.30(d)  will  be  implemented  through 
preparation  of  Shoreline  Management 
Plans,  where  private  shoreline  Use  is 
allowed.    :  •  -J  \'  -^ 

(2)  Preparation.  A  Shoreline 
Management  Plan  is  prepared  as  part  of 
the  Operational  Management  Plan.  A 
moratorium  on  acceptbig  applications 
for  new  permits  may  be  placed  in  effect 
from  the  time  an  announcement  of 
creation  of  a  plan  or  formal  revision  of  a 
plan  is  made  until  the  action  is 
completed. 

(3)  Approval.  Approval  of  shoreline 
management  plans  rests  with  division 
commanders.  After  approval,  one  copy 
of  each  project  Shoreline  Management 
Plan  will  be  forwarded  to  HQUSACE 
(CECW-ON)  WASH  DC  20314-lOOa 
Copies  of  the  approved  plan  will  also  be 
made  available  to  the  public. 

(4)  Scope  and  Format  The  Shoreline 
Management  Plan  will  consist  of  a  map 
showing  the  shoreline  allocated  to  the 
uses  listed  in  paragraph  e.  below, 
related  rules  and  regulations,  a 
discussion  of  what  areas  are  open  or 
dosed  to  spedfrc  activities  and 
facilities,  how  to  apply  for  permits  and 
other  information  pertinent  to  the  Corps 
management  of  the  shoreline.  The  plan 
will  be  prepared  in  sufficient  detail  to 
ensure  that  it  is  clear  to  the  public  what 
uses  are  and  are  not  allowed  on  the 
shoreline  of  the  project  and  why.  A 
process  will  be  developed  and  presented 
in  the  Shoreline  Management  Plan  that 
prescribes  a  procedure  for  review  of 
activities  requested  but  not  specifically 
addressed  by  the  Sioreline  Management 
Plan. 

(5)  Shoreline  Allocation.  The  entire 
shoreline  will  be  allocated  within  the 
classifications  below  and  delineated  on 
a  map.  A  map  of  sufficient  size  and 
scale  to  clearly  display  the  shoreline 
allocation  will  be  conspicuously 
displayed  in  the  project  administration 
office  and  will  serve  as  the  authoritative 
reference.  Reduced  or  smaller  scale 
maps  may  be  developed  for  public 
dissemination  but  the  information 
contained  on  these  must  be  identical  to 
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that  contained  on  the  display  map  in  the 
project  administration  office.  No 
changes  will  be  made  to  these  maps 
except  through  the  formal  update 
process.  District  commanders  may  add 
specific  constraints  and  identify  areas 
having  unique  characteristics  in  addition 
to  the  allocation  classifications 
described  below. 

(i)  Limited  Development  Areas. 
Limited  Development  Areas  are  those 
areas  in  which  private  facilities  and/or 
activities  may  be  allowed  consistent 
with  S  327.30(h)  and  Appendix  A. 
Modification  of  vegetation  by 
individuals  is  allowed  only  following  the 
issuance  of  a  permit  in  accordance  with 
Appendix  A.  Potential  low  and  high 
water  conditions  and  underwater 
topography  should  be  carefully 
evaluated  before  shoreline  is  allocated 
as  Limited  Development  Area. 

(ii)  Public  Recreation  Areas.  Public 
Recreation  Areas  are  those  areas 
designated  for  commercial 
concessionaire  facilities.  Federal,  state 
or  other  similar  public  use.  No  private 
shoreline  use  facilities  and/or  activities 
will  be  permitted  within  or  near 
designated  or  developed  public 
recreation  areas.  The  term  "near" 
depends  on  the  terrain,  road  system,  and 
other  local  conditions,  so  actual 
distances  must  be  established  on  a  case 
by  case  basis  in  each  project  Shoreline 
Management  Man.  No  modification  of 
land  forms  or  vegetation  by  private 
individuals  or  groups  of  individuals  is 
permitted  in  public  recreation  areas. 

(iii)  Protected  Shoreline  Areas. 
Protected  Shoreline  Areas  are  those 
areas  designated  to  maintain  or  restore 
aesthetic,  fish  and  wildlife,  cultural,  or 
other  environmental  values.  Shoreline 
may  also  be  so  designated  to  protect 
unstable  shoreline  from  erosion,  to 
prevent  development  in  areas  that  are 
subject  to  excessive  siltation,  rapid 
dewatering,  or  exposure  to  hi^  wind, 
wave,  or  current  action  and/or  in  areas 
in  which  develo{mient  would  interfere 
with  navigation.  No  shoreline  use 
permits  for  floating  recreation  facilities 
will  be  allowed  in  protected  areas.  Some 
modification  of  vegetation  by  private 
individuals,  such  as  clearing  a  narrow 
meandering  path  to  the  water,  or  limited 
mowing,  may  be  allowed  only  if  the 
district  commander  determines  that  the 
activity  will  not  adversely  impact  the 
environment  or  physical  characteristics 
for  which  the  area  was  designated  as 
protected. 

(iv)  Prohibited  Access  Areas. 
Prohibited  Access  Areas  are  those  in 
which  public  access  is  not  allowed  or 
are  restricted  for  safety  or  security 
reasons.  These  could  include  hazardous 
areas  near  dams,  spillways,  hydro- 


electric power  stations,  work  areas, 
water  intake  structures,  etc.  No 
shoreline  use  permits  will  be  issued  in 
Prohibited  Access  Areas. 

(6)  Public  Participation.  District 
commanders  will  ensure  public 
participation  to  the  maximum 
practicable  extent  in  Shoreline 
Management  Plan  formulation, 
preparation  cmd  subsequent  revisions. 
This  may  be  accomplished  by  public 
meetings,  group  workshops,  open  houses 
or  other  public  involvement  techniques. 
When  master  plan  updates  and 
preparation  of  the  Shoreline 
Management  Plans  are  concurrent, 
pubUc  participation  may  be  combined 
and  should  consider  all  aspects  of  both 
plans,  including  shoreline  allocation 
classifications.  Public  participation  will 
begin  during  the  initial  formulation  stage 
and  must  be  broad-based  to  cover  all 
aspects  of  public  interest.  The  key  to 
successful  implementation  is  an  early 
and  continual  public  relations  program. 
Projects  with  significant  numbers  of 
permits  should  consider  developing 
computerized  programs  to  facilitate 
exchange  of  iiiformation  with  permittees 
and  to  improve  program  efficiency. 
Special  care  will  be  taken  to  advise 
citizen  and  conservation  organizations; 
Federal  state  and  local  natural  resource 
management  agencies;  the  media; 
commercial  concessionaries; 
congressional  liaisons;  adjacent 
landowners  and  other  concerned 
entities  as  during  the  formulation  of 
Shoreline  Management  Plans.  Notices 
shall  be  published  prior  to  public 
meetings  to  assure  maximum  public 
awareness.  Public  notices  shall  be 
issued  by  the  district  commander 
allowing  for  a  minimum  of  30  days  for 
receipt  of  written  public  comment  in 
regard  to  the  proposed  Shoreline 
Management  Plan  or  any  major  revision 
thereto. 

(7)  Periodic  Review.  Shoreline 
Management  Plans  will  be  reviewed 
periodically  by  the  district  commander 
to  determine  the  need  for  update.  If 
sufficient  controversy  or  demand  exist, 
consideration  should  be  given, 
consistent  with  other  factors,  to  a 
process  of  reevahiation  of  the  shoreline 
allocations  and  the  plan.  When  dianges 
to  the  Shoreline  Management  Plan  are 
needed,  the  plan  will  be  formally 
updated  through  the  public  participation 
process. 

(f)  Instruments  for  Shoreline  Use. 
Instruments  used  to  authorize  private 
shoreline  use  facilities,  activities  or 
development  are  as  follows: 

(1)  Shoreline  Use  Permits,  (i) 
Shoreline  Use  Permits  are  issued  and 
enforced  in  accordance  with  provisions 
of  Tide  36,  Chapter  m,  (  327.19  of  die 


Code  of  Federal  Regulations,  for  private 
floating  recreation  faciUties. 

(ii)  ^loreline  Use  Permits  are  required 
for  private  structures/activities  of  any 
kind  (except  boats)  in  waters  of  Civil 
Works  projects  whether  or  not  such 
waters  are  deemed  navigable  and  where 
such  waters  are  under  the  primary 
jurisdiction  of  the  Secretary  of  the  Army 
and  under  the  management  of  the  Corps 
of  Engineers. 

(iii)  Shoreline  Use  Permits  may  be 
issued  for  non-floating  structures  on 
waters  deemed  commercially  non- 
navigable,  when  such  waters  are  under 
management  of  the  Corps  of  Engineers. 

(iv)  Shoreline  Use  Permits  are  also 
issued  for  land  vegetation  modification 
activities  which  do  not  involve 
disruption  to  land  form. 

(v)  Permits  should  be  issued  for  a  term 
of  five  years.  To  reduce  administration 
costs,  one  year  permits  should  be  issued 
only  when  the  location  or  nature  of  the 
activity  requires  annual  reissuance. 
.  (vi)  Shoreline  Use  Permits  for  erosion 
control  may  be  issued  for  the  life  or 
period  of  continual  ownership  of  the 
structure  by  the  permittee  and  his/her 
legal  spouse. 

(2)  Department  of  the  Army  Permits. 
Dredging,  construction  of  fixed 
structures,  including  fills  and 
combination  fixed-floating  structures ' 
and  the  discharge  of  dredged  or  fill 
material  in  waters  of  the  United  States 
will  be  evaluated  under  authority  of 
section  10,  River  and  Harbor  Act  of  3 
March  1899  (33  U.S.C.  403)  and  section 
404  of  die  Clean  Water  Act  (33  U.S.C. 
1344)  in  accordance  with  references    . 
(c)(2)  and  (c)(5). 

(3)  Real  Estate  Instruments. 
Commercial  development  activities  and 
activities  which  involve  grading,  cuts, 
fills,  or  other  changes  in  land  form,  or 
establishment  of  appropriate  land-based 
support  facilities  required  for  private 
floating  facilities,  will  continue  to  be 
covered  by  a  lease,  license  or  other  legal 
grant  issued  through  the  appropriate  real 
estate  element.  Shoreline  Management 
Plans  should  identify  the  types  of 
activities  that  require  real  estate 
instruments  and  indicate  the  general 
process  for  obtaining  such  permits. 

(g)  Transfer  of  Permits.  Shoreline  Use 
Permits  are  non-transferable.  They 
become  null  and  void  upon  sale  or 
transfer  of  the  permitted  facility  or  the 
death  of  the  permittee  and  his/her  legal 
spouse. 

(h)  Existing  Facilities  Now  Under 
Permit  Implementation  of  a  Shoreline 
Management  Plan  shall  consider 
existing  permitted  faciUties  and  prior 
Corps  commitments  implicit  in  their 
issuance. 
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(1)  Sectioa  B  of  Pub.  L  97-140  provides 
that  no  lawfully  iiwtatled  dock  or 
apportenaat  structures  shall  be  required 
to  be  moHMred  prior  to  31  Decembn 
1989.  firom  aoxy  Federal  water  resources 
reservoir  or  lake  project  administered 
bjr  tbe  Secretary  of  the  Army,  acting 
through  the  Chief  of  Engineers,  on  which 
it  was  located  on  29  December  1911.  it 
svich  property  is  maintained  in  usable 
condition,  and  does  not  occasicD  a 
threat  to  life  or  property- 

(2]  fa)  accordance  with  section  1134(d) 
of  Pub.  L.  99-662.  any  houseboat, 
bothd—s.  floating  cabin  or  lowhifisr 
installed  dock  or  appurtenant  structures 
in  place  under  a  valid  shoreline  use 
permit  as  of  17  November  1986  cannot 
be  forced  to  be  removed  from  any 
Federal  water  resources  project  or  lake 
administered  by  the  Secretary  of  the 
Army  on  or  after  31  December  1989  if  it 
meets  die  three  conditions  below  except 
where  necessary  for  immediate  use  for 
public  purposes  or  hi^er  public  use  or 
for  a  navigation  or  flood  control  project 

(i)  Such  property  is  maintained  in  a 
usable  and  safe  condition, 

(ii)  Such  property  does  not  occasion  a 
threat  to  life  or  property,  and 

(iii)  The  holder  of  the  permit  is  in 
substantial  compliance  with  the  existing 
permit 

(3)  All  such  floating  structures  and 
appurtenances  will  be  formally 
recognized  in  an  appropriate  Shoreline 
Management  Plan.  Permits  for  these 
structures  will  be  reissued  to  new 
owners.  If  the  holder  of  the  permit  fails 
to  substantially  comply  with  the  terms 
of  the  document  it  may  be  revoked  and 
the  holder  required  to  remove  the 
structure,  in  accordance  with  tbe  terms 
of  the  document  as  to  notice,  time,  and 
appeal. 

(i)  FacHitjr  Maintenance.  Permitted 
facilities  must  be  operated,  used  and 
maintained  by  the  permittee  in  a  safe, 
heal^ful  condition  at  all  times.  If 
.  determined  to  be  unsafe,  it  will  be 
corrected  within  60  days  or  removed,  at 
the  permittee's  expense.  The  applicable 
safety  and  health  prescriptions  in  EM 
385-1-1  shoold  be  used  as  a  guide, 
(j)  Density  of  Development  The 
density  of  private  floating  recreation 
facilities  will  be  established  in  the 
Shoreline  Management  Plan  for  aQ 
portions  of  Limited  Development  Aieas 
consistent  with  ecological  and  aesthetic 
characteristics.  The  facility  deasitjr  ia 
Limited  Development  Areas  shovld;  if 
feasible,  be  determined  prior  to  the: 
development  of  adjacent  private 
property.  The  density  of  floating 
facilities  will  not  be  mote  than  SO 
percent  of  the  Limited  Development 
Area  in  widch  they  are  locat^.  Deasity 
will  be  measured  by  determining  the 


linear  feet  of  shocehne  as  compared  to 
the  width  of  Ooatiog  fadbties  phis 
associated  moorage  arrangements  whidi 
restrict  the  full  unobstructed  use  of  diat 
portion  of  the  shoreline.  When  a  Limited 
Development  Area  or  a  portion  of  a 
Limited  Development  Area  reaches 
maximum  density,  notice  should  be 
given  to  the  public  and  facility  owners 
in  that  area  that  no  additional  floating 
facilities  will  be  allowed.  In  all  cases, 
sufficient  open  area  will  be  maintained 
for  safe  maneuvering  of  watercraft. 
Docks  shoold  not  exteiKl  out  &om  the 
shore  more  than  one-third  of  the  width 
of  a  cove  at  normal  recreation  or 
multipurpose  pool.  In  those  cases  wjiere 
current  density  of  devdopment  exceeds 
the  density  level  established  in  the 
Shoreline  Management  Plan,  the  density 
will  be  reduced  to  the  prescribed  level 
through  attrition  or  by  employing  more 
expeditioos  guidelines  as  necessary  to 
protect  the  shoreline  environment. 

(k)  Permit  Fees.  Fees  wiB  be  collected 
for  shoreline  use  permits  in  accordance 
with  the  provisions  of  reference  3a.  The 
fee  schedule  will  be  published 
separately. 

Appendix  A  to  1 327 JO— GuidelinM  for 
Granting.  Shoreline  Use  Pennits 

J.Genend 

a.  DecisioRS  regarding  permits  for  private 
floating  recreation  facilities  will  consider  the 
operating  obicctives  and  physical 
characteristics  of  each  project  In  developing 
shorehne  managpment  plans,  district 
conunandera  wUl  ^ve  consideration  to  the 
effects  of  added  private  boat  storage  facilities 
on  commercial  concessions  for  that  purpose. 
Consistent  with  established  poUdes,  new 
commercial  coneessisns  may  be  aitematives 
to  additional  limited  devdopment  shoreline. 

b.  Peimits  for  individnaUy  or  groop  owned 
shoreline  use  facilities  may  be  panted  only 
in  Limited  Development  Areas  when  the  sites 
are  not  near  commercial  marine  services  and 
such  use  will  not  despoil  the  shoreline  nor 
inhibit  public  use  or  enjoyment  thereof. 
Charges  «viU  be  made  for  Shoreline  Use 
Permits  tn  accordance  with  the  separately 
published  fee  schedule. 

c.  PenaitB  amy  be  granted  within  Limited 
Deveiopaieot  Areas  for  ski  jamps.  fhwts.  boat 
moorage  facilities,  duck  btinds.  and  other 
private  floating  recreation  facilities  when 
they  will  not  create  a  safety  hazard  and 
inhibit  public  use  or  enjoyment  of  project 
waters  or  shoreline.  A  Corps  permit  is  not 
required  for  temporary  ice  fishing  shelters  or 
duck  blinds  when  they  are  regulated  by  a 
state  program. 

d.  Group  owned  boat  mooring  faciUties 
may  be  pennilted  where  practicable  (e.g. 
where  physically  feasible  in  terms  of  access, 
water  depths.  «^nd  protectioa.  etc.). 

Z  ApplicatioM  for  Skontim  Ute  Permitt 
a.  Applications  for  private  shoreline  use 
permits  will  be  reviewedwith  fall 
consideration  of  the  pohdes  set  fertfa  in  this 
and  reierenoed  regulations,  and  tbe  Shorelias 


Manafsnenl  Plan.  Fees  associated  with  the 
Shoreline  Use  Permit  shall  be  paid  prior  to 
issuing  the  pennit  Plans  and  specifications  of 
the  prtqKMed  fadUty  shaO  be  submitted  and 
approved  prior  to  the  start  of  construction. 
Submissions  should  inchide  engineering 
details,  structural  desi^.  andiorage  method. 
and  construction  materials;  the  type,  size, 
location  and  ownership  of  th*  facility; 
expected  duration  of  use:  and  an  indication 
of  willingness  to  abide  by  die  apphcable 
reguktiaas  and  terms  said  conditions  of  the 
permit  Permit  applications  shall  also  identify 
and  locate  hind-based  support  facilities  and 
any  specific  safety  consideratioos. 

b.  Permits  will  be  issued  by  the  district 
commander  or  his/her  authorized 
representative  on  ENG  Form  4264-R 
(Application  for  Shorehne  Use  Permit) 

( Appenchx  V\.  Computer  generated  forms 
may  be  substituted  for  ENG  Ponn  4284-R 
provided  all  information  is  included.  The 
computer  generated  form  «nll  be  designated, 
"ENG  Form  4aO«-4l-E.  Oct  87  (Electronic 
generation  approved  by  USAGE.  Oct  87)". 

c.  The  lirfknwing  are  guides  to  issuance  of 
shoreline  use  permits: 

(1)  Use  of  boat  mooring  facilities,  including 
piers  and  boat  (shelters)  houses,  will  be 
limited  to  watercraft  mooring  and  storage  of 
gear  essential  to  watercraft  operation. 

(2)  Private  floating  recreation  facilities, 
including  boat  mooring  facilities  shall  not  be 
constructed  or  used  for  human  habitation  or 
in  a  manner  which  gives  the  appearance  of 
converting  Federal  public  property  on  which 
tl»  fadlitjr  is  located  to  private,  exclusive 
use.  New  docks  with  enclosed  sides  (i.e. 
boathouses)  are  prohibited. 

(3)  No  private  floating  facility  will  exceed 
the  minimum  size  required  to  moor  the 
owner's  boat  or  boats  plus  the  minimum  size 
required  for  an  enclosed  storage  locker  for 
oars,  life  preservers  and  other  items  essential 
to  watercraft  operation.  Specific  size 
limitations  may  be  estabUshed  to  the  iwoject 
Shor«lhie  Management  Plan.  AB  vessels  must 
be  mored  within  th*  authtwized  slip 
dimension. 

(4)  All  private  floating  recreation  facilities 
or  boat  mooring  faciUties  will  be  constructed 
in  accordance  with  plans  and  specifications, 
approved  by  the  Corps,  or  a  written 
certification  &om  the  builder,  stating  the 
facility  is  structurally  safe,  will  accompany 
the  initial  submission  of  the  plans  and 
specifications. 

(5)  Procedures  regarding  pennits  for 
individual  facilities  shall  also  apply  to 
permits  for  non-cenmercial  group  mooring 
faciUties. 

(6)  Pacibties  anchored  to  the  shore  shall  be 
securely  anchored  by  means  of  moorings 
which  do  not  obstiw:t  the  free  use  of  die 
shorehne.  nor  damage  vegetation  or  other 
natural  features. 

(7)  Electrical  service  and  equipment 
leading  to  or  on  private  mooring  facilities 
must  not  pose  a  safety  hazard  nor  confHct 
with  other  recreational  use.  Electrical 
installations  must  be  weatherproof  and  meet 
all  current  an>Hcable  electrkal  codas  and 
regulations.  The  fodUty  must  be  equipped 
wUh  quick  disconnect  fittings  mounted  above 
the  flood  pool  elevatkm.  All  planned 
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electrical  installations  must  be  certified  in 
writing  by  a  state  registered  electrician.  A 
copy  of  the  electrical  certification  must  be 
provided  to  the  resource  manager  before  a 
permit  can  be  issued  or  renewed.  The 
resource  manager  will  require  immediate 
removal  or  disconnection  of  any  electrical 
equipment  that  is  not  certified  and  safely 
maintained.  All  new  electrical  lines  should  be 
installed  underground.  Existing  overhead 
lines  will  be  allowed,  as  long  as  they  meet  all 
appUcable  electrical  codes,  regulations  and 
above  guidelines,  to  include  compatabiUty 
and  safety  related  to  fluctuating  water  levels. 

(8)  Private  floating  recreation  fadliUes  will 
not  be  placed  so  as  to  interfere  with 
navigation,  or  create  a  safety  or  health 
hazard. 

(9)  The  district  commandei;may  place 
spedal  conditions  on  the  permit  when 
deemed  necessary. 

(10)  Vegetation  modification  is  allowed, 
including  but  not  limited  to,  cutting,  pruning, 
chemical  manipulation  by  licensed 
appUcator,  removal  or  seeding  of,  vegetation 
by  private  individuals  on  project  lands  only 
in  those  areas  designated  in  the  project 
Shoreline  Management  Plan  as  Limited 
Development  Shoreline  Areas  or  Protected 
Shorehne  Areas.  An  existing  (as  of  1  July 
1987)  vegetation  modification  pennit  within  a 
shoreline  allocation  which  normally  would 
not  allow  vegetation  modification,  should  be 
grandfathered.  Permittees  will  not  create  die 
appearance  of  private  ownership  of  public 
lands. 

(11)  The  term  of  a  vegetation  modification 
permit  wrill  be  for  five  years.  Where  possible, 
such  pennits  will  be  ctmsoUdated  with  other 
shoreline  management  related  permits  into  a 
single  permit  li^e  district  commander  is 
authorized  to  issue  vegetation  modification 
permits  of  less  than  five  years  for  one-time 
requests  or  to  aid  in  the  consolidation  of 
shoreline  management  permits. 

(12)  The  permittee  may  delineate  the 
government  property  line,  as  surveyed  and 
marked  by  the  government,  in  a  dear  but 
unobtrusive  manner  approved  by  the  district 
commander  and  in  accordance  with  the 
projed  Shoreline  Management  Plan  and  the 
conditions  of  the  permit.  This  delineation 
may  indude,  but  is  not  limited  to,  boundary 
plantings  and  fencing.  The  delineation  will  be 
accomplished  at  no  cost  to  the  government 

(13)  No  permit  will  be  issued  for  vegetation 
modification  in  Protected  Lakeshore  Areas 
until  the  environmental  impacts  of  the 
proposed  modification  are  assessed. 

(14)  The  original  of  the  completed  permit 
appUcation  is  to  be  retained  by  the  permittee. 
A  duplicate  will  be  retained  in  the  Resource 
Manager's  office. 

3.  Permit  Revocation 

Permits  may  be  revoked  by  the  distrid 
commander  when  it  is  determined  that  the 
public  interest  requires  such  revocation  or 
when  the  permittee  fails  to  comply  with 
terms  and  conditions  of  die  permit  or  of  this 
regulation.  Permits  for  duck  blinds  and  ice 
fishing  shelters  will  be  issued  to  cover  a 
period  not  to  exceed  30  days  prior  to  and  30 
days  afier  the  season.  Short-term  permits  for 
one-time  activities  will  continue  to  be  issued 
by  the  district  commander  as  necessary. 


4.  Removal  of  Facilities 

FaciUties  not  removed  when  specified  in 
the  permit  or  when  requested  after 
termination  or  revocation  of  the  permit  wiU 
be  treated  as  unauthorized  structures 
pursuant  to  Tide  36,  Chapter  III,  Part  327ia 
of  the  Code  of  Federal  Regulations. 

5.  Posting  of  Pennit  Number  • 

Each  district  wiU  procure  5*  x  8'  or  larger 
printed  permit  tags  of  light  metal  or  plastic 
for  posting  on  floating  facilities.  The  permit 
display  tag  shall  be  posted  on  a  floating 
facility  and/or  on  the  land  area  covered  by 
the  permit  so  that  it  can  be  visuaUy  checked, 
with  ease  in  accordance  with  instructions 
provided  by  the  resource  manager. 

Appemfix  B  toa327ja-^Applicatlon  for 
ShoreUna  Use  Permit  [Rasarvad] 

Appendix  C  to  {  827  JO— ShoreUna  Use 
Peimit  Conditions 

1.  This  peimit  is  granted  solely  to  the 
appUcant  for  the  purpose  described  on  the 
opposite  side  of  this  form. 

2.  The  permittee  agrees  to  and  does  hereby 
release  and  agree  to  save  and  hold  the 
Government  harmless  from  any  and  all 
causes  of  action,  suits  at  law  or  equity,  or 
claims  or  demands  or  from  any  UabiUty  of 
any  nature  whatsoever  for  or  on  account  of 
any  damages  to  persons  or  property, 
including  a  permitted  facility,  growing  out  of 
the  ownership,  construction,  operation  or 
maintenance  by  the  permittee  of  the 
permitted  faciUties 

3.  Ownership,  construction,  operation,  use  • 
and  piaintenance  of  a  permitted  facility  are 
subject  to  the  Government's  navigation 
servitude. 

4.  No  attempt  shaU  be  made  by  the 
permittee  to  forbid  the  fuU  and  free  use  by 
the  pubUc  of  all  navigable  waters  or  lands  at 
or  adjacent  to  the  permitted  facility  or  to 
unreasonably  interfere  with  navigation  in 
connection  with  the  ownership,  construction, 
operation  or  maintenance  of  a  permitted 
faciUty. 

5.  The  permittee  agrees  that  if  subsequent 
operations  by  the  Government  require  an 
alteration  in  the  location  of  a  permitted 
fadUty  or  if  in  the  opinion  of  the  district 
commander  a  permitted  facility  shall  cause 
unreasonable  obstruction  to  navigation  or 
that  the  pubUc  interest  so  requires,  the 
permittee  shaU  be  required,  upon  written 
notice  from  the  distrid  commander  to 
remove,  alter,  or  relocate  the  permitted 
faciUty,  without  expense  to  the  Government 

6.  The  Government  shaU  in  no  case  be 
liable  for  any  damage  or  injury  to  a  permitted 
fadUty  whid)  may  be  caused  by  or  result 
from  subsequent  operations  undertaken  by 
the  Government  for  the  improvement  of 
navigation  or  for  other  lawful  purposes,  and 
no  claims  or  right  to  compensation  shall 
accrue  from  any  such  damage.  This  includes 
any  damage  that  may  occur  to  private 
property  if  a  faciUty  is  removed  for 
noncompUance  widi  the  conditions  of  the 
permit. 

7.  Ownership,  construction,  operation,  use 
and  maintenance  of  a  permitted  fadlity  are 
subject  to  all  applicable  Federal,  state  and 
local  laws  and  regulations.  Failure  to  abide 


by  these  applicable  laws  and  regulations  may 
be  cause  for  revocation  of  the  permit 

8.  This  permit  does  not  convey  any 
property  rights  either  in  real  estate  or 
material;  and  does  not  authorize  any  injury  to 
private  property  or  invasion  of  private  rights 
or  any  infringement  of  Federal,  state  or  local 
laws  or  regulations,  nor  does  it  obviate  the 
necessity  of  obtaining  state  or  local  assent 
required  by  law  for  the  construction, 
operation,  use  or  maintenance  of  a  permitted 
facility. 

9.  The  permittee  agrees  to  construd  the 
facility  within  the  time  limit  agreed  to  on  the 
permit  issuance  date.  The  permit  shaU 
become  nuU  and  void  if  construction  is  not 
completed  within  that  period.  Further,  the 
permittee  agrees  to  operate  and  maintain  ai^ 
permitted  facility  in  a  manner  so  as  to 
provide  safety,  minimize  any  adverse  impad 
on  fish  and  wildlife  habitat,  natural, 
environmental,  or  cultural  resources  values 
and  in  a  manner  so  as  to  minimize  the 
degradation  of  water  quaUty. 

10.  The  permittee  shaU  remove  a  permitted 
faciUty  within  30  days,  at  his/her  expense, 
and  restore  the  waterway  and  lands  to  a 
condition  accepted  by  the  resource  manager 
upon  termination  or  revocation  of  this  permit 
or  if  the  permittee  ceases  to  operate  or 
maintain  a  permitted  facility.  If  the  permittee 
fails  to  comply  to  the  satisfaction  of  the 
resource  manager,  the  district  commander 
may  remove  the  facility  by  contract  or 
otherwise  and  the  permittee  agrees  to  pay  all 
costs  incurred  thereof. 

11.  The  use  of  a  permitted  boat  dock 
facility  shaU  be  limited  to  the  mooring  of  the 
permittee's  watercraft  and  the  storage,  in 
enclosed  locker  facilities,  of  his/her  gear 
essential  to  the  operation  of  such  watercraft. 

12.  Neither  a  permitted  facility  nor  any 
houseboat  cabin  cruiser,  or  other  vessel 
moored  thereto  shall  he  used  for  human 
habitation  or  in  any  manner  which  gives  the 
appearance  of  converting  the  public  property, 
on  which  the  faciUty  is  located,  to  private 
use. 

13.  FaciUties  granted  under  this  permit  will 
not  be  leased,  sub-let  or  provided  to  others 
by  means  of  engaging  in  commerdal 
activity(s)  by  the  Permittee  or  his/her  agent 
for  monetary  gain.  This  does  not  preclude  the 
permittee  fitim  selling  total  ownership  to  the 
faciUty. 

14.  Boat  mooring  buoys  and  flotation  units 
of  floating  facilities  shaH  be  constructed  of 
materials  that  will  not  become  waterlogged 
or  sink  when  punctured. 

15.  Floating  structures  are  subject  to 
periodic  inspection  by  authorized  Corps 
representatives.  The  permittee  wiU  be 
notified  of  any  defidencies,  at  which  time 
he/she  has  30  days  to  submit  a  written 
schedule  for  correction  to  the  resource 
manager.  No  deviation  or  changes  from 
approved  plans  will  be  allowed  without  pnor 
written  approval  of  the  resource  manager. 

16.  Floating  facilities  shall  be  securely 
anchored  to  the  shore  in  accordance  with  the 
approved  plans  by  means  of  moorings  which 
do  not  obstrud  general  pubUc  use  of  the 
shoreline  or  adversely  aiffect  the  natural 
terrain  or  vegetatiotu 
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17.  T>>e  pemat  dispiay  tag  shall  be  posted 
on  a  floatkif  fecility  and/or  on  the  land  areas 
covered  by  the  pernul  so  tliat  it  can  be 
visually  ckecked  with  ease  in  accordwtce 
widi  instnicti«iift  provided  by  the  retource 
maiMger.  . 

W.  Wo  wLgalBtian  ottwrfem  that  1 

prescribed  Bi  ttn  paraat  wiU  be  damaged 
destnjred  orieaisired.  No  vegetatioB  of  any     ' 
kind  %vill  be  pBoted.  other  than  that 
specificiiijr  praecnbed  in  the  permit. 

19.  No  change  in  land  form  such  as  grading. 
excaval&QD  ar  fittog  is  aUowed. 

aOL  Una  peiBil  ■  noB-tansferable.  Upoa 
the  sale  (»o<h»->wafwt  of  the  permitted 
facility  or  the-daoift  of  the  permittee  and  his/ 
her  legal  spoaaft,this  permit  is  null  and  void. 

21.  %»  days  MTitten  notice,  mailed  to  the 
permittee  by  ftiiiift  leUcr,  the  district 
coBunandcr  ma^  lasalLt  this  permit  whoiever 
the  public  tiiaieak  necessitates  such 
revocation  ormhen  the  permittee  foils  to 
comply  wi&  aqy  permit  condition  or  term. 
The  revocation  notice  shall  specify  the 
reaaons  for  such  action.  If  the  permittee; 
requests  in  writing  a  hearingfrom  the 
resource  manager  within  the  30  day  period, 
the  diatnct  cammander  shall  grant  such 
hearing  at  the  earliest  opportunity.  In  no 
event  shall  the  hearing  date  be  more  than  60 
d^s  from  the  d^e  of  the  hearing  request  A 
final  decisico  shall  be  rendered  in  writing  at 
the  conclusion  of  such  hearing  and  mailed  to 
the  permittee  by  certified  letter. 

22.  Notwrithstanding  the  condition  cited  in 
paragraph  21  above,  if  in  the  opinion  of  the 
district  commander,  emergency 
circumstances  dictate  ntharnriir  the  district 
commander  may  summaii^  cevoke  the 
permit 

23.  When  vegetation  modification  en  these 
lands  is  accomplished  by  chemical  meiuis. 
the  program  wrill  be  in  accordance  with 
appropriate  Federal  state  and  local  laws, 
rules  and  regulations.  The  use  of  all 
chemicals  requires  advance  approval  by  die 
resource  manager  and  should  be  applied  by 
licensed  applicator. 

24.  The  resource  manager  or  his/her 
authorized  representative  shatt  be  allowed  to 
cross  the  permittee's  property.' as  necessary, 
to  iospad  facilities  aod/or  actfvities  undv 
permit 

2&.  When  vegetation  modification  is 
allowed,  the  permittee  may  delineate  the 
government  property  line  in  a  clear,  but 
unobtrusive  manner  approved  by  tke  district 
commander  and  in  accordance  with  4^ 
project  Shoreline  Management  Plan. 

26.  If  the  ownership  of  a  permitted  fadfity 
is  sold  or  transferred,  the  permittee  will 
notify  the  Resource  Manager  of  the  action 
prior  to  finaSzation.  The  new  owner  must 
apply  for  a  Shorefine  Use  Permit  within  14 
days  or  remove  the  facility  and  restore  the 
use  area  within  30  days  from  the  date  of 
ownership  transfer. 

27.  If  permitted  facilities  are  removed  Ibir. 
storage  or  extensive  maintenance,  te 
resource  manager  may  request  all  portions  of 
the  facility  be  removed  from  public  property. 

Appendix  D  to  327  JO— Permit  [Raserved} 
[FR  Doc  M-12833  Filed  e-^«:  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AOPICY 

40  CFR  P»ti  M,  8tw  an*  MO 
[FfU.  3393-6) 

Control  of  RofuoHng  and  Evaporatlva 
Emissiona  From  Hmm  MtorVahlelaa 
andEngbws  and  GaaoNiM  and  iOcohol 
Btenda  VoMMty 

AQENCV:  Environmental  ProtectioD 

Agency. 

ACnow;  Notfce  of  public  workshop. 

summary:  BPA  hat  sdiedaled  a  pabUc 
workshop  to  diacuaa  the  need  ta  revise 
the  refueling  and  evaporative  emission 
test  procedures  associated  with  the 
onboard  reforiing  and  volatility  contnrf 
programs  proposed  on  August  19, 1987 
(52  FR  Snez  and  52  FR  31274, 
respectively).  EPA  had  assinned  dtat  dw 
adt^tion  of  onboard  refueling  control 
systems  would  address  the  control  of 
potentially  nignifirjint  gasoline  vapor 
emisaioBS  not  otherwise  addressed  by 
the  evaporative  test  procedures  or 
staadaids.  In  particolar,  EPA  expected 
the  adoption  of  integrated  ooboard 
system  designs,  which  have  excess 
vapor  control  capacity  most  oi  die  time 
(i.e..  between  rehielinigs)  which  wotild 
be  available  to  control  evaporative 
emissions  in  situations  more  severe  dian 
current  test  conditions,  but  typical  of 
high-ozone  days. 

Since  the  time  of  the  proposals,  a 
ntmtber  of  manufacture  have  indicated 
ther  preference  for  non-integrated 
onboard  system  designs  which  would 
not  be  able  to  control  these  excess 
evaporative  emissions.  To  the  extent 
that  manfuacturers  adopt  such  non- 
integrated  onboard  designs,  changes  in 
the  proposed  test  procedures  appear 
necessary  in  order  fw  the  {vocedures  to 
ensure  that  nra-inte^ated  systems 
provide  the  same  degree  d  control  in- 
use  as  integrated  systems,  espedaUy 
tmder  those  ambient  conditions 
occurring  when  ozone  is  a  problem. 
Also,  the  same  concerns  would  be 
present  were  EPA  to  promulgate 
gasoline  volatility  controls  and  their 
aaaociated  test  procedure  modificatiflat 
prior  to  pramatlgating  onboard  refiwUng 
controk.  as  again  tfaera  would  be  no 
excess  capacity  available  for  iaaportant 
air  qn^ty  sitvtatkms  not  ourendy 
addressed  by  EPA's  test  prticedtffes. 

This  workshop  is  desi^ied  to  foster 
discussion  of  these  issues  and  the 
possiUe  solutions  that  EPA  may 
propose  later  this  year.  In  addition, 
because  saaaufacturas  have  requested 
an  oppartmily  to  present  isaaes  related 
to  tfaKB  proposed  refueling  and 
evaporative  nnission  test  prooedtires,  a 


portien  of  die  worfcritop  will  also  be 
devoted  to  these  issnes. 
DATK  The  workslu^)  is  scheduled  for 
Thursday,  (use  30. 1968  from  9:30  ajB.  to 
4:30  pJB. 

A!M?"TT  Tlie  workshop  will  be  held  at 
EPA's  Motor  Vehicle  Emissioa 
Labontory.  2565  IHymouth  Road.  Aim 
iWbor.  Miefaigan  48105. 
FOM  RNITHER  ammMTioii  cowtact: 
Tad  Wysor,  SDSB-12.  U.S. 
Environmental  Protection  Agency, 
Emission  Control'TechnoIogy  Division, 
2565  PIjfBUMith  Road.  Ann  Arbor.  lA 
48105  (313)  668-4332. 
SUPMMBHTMaf  IHTOWMATIOIl  EPA's 
interest  fai  a  workshop  at  diis  time  stems 
from  the  design  approaches  diat  many 
manufacturers  appear  to  be  following  in 
response  to  EPA's  onboard  residing 
Notice  of  Proposed  Ruleaiakiag  (NI^IKQ 
(see  SUMMARY,  above).  EPA  bas 
expressed  a  continning  concern  that 
gasoline  vapor  enissioBa  in  situations 
more  severe  than  EPA's  anTent  test 
procedtires  may  represent  a  significant 
in-ose  emission,  problem.  Some  of  these 
situations  were  highlighted  in  both  the 
onboard  re&ieling  NPRM  (52  FR  31186) 
and  die  volatility  NPRM  (52  FR  31291). 
Such  concerns  include  driving  patterns 
wb^  repeatecUy  load  the  canister 
widwat  any  opportunity  for  purging  ({.e^ 
multiple  diumals);  "running  losses" 
(uncontrolled  fuel  tank  vapors  generated 
during  vehicle  operation);  and  Oie 
effects  on  these  and  other  situations  of 
the  higher-than-average  temperatnres 
characteristic  of  high  oione  days.  EPA 
had  expected  that  onboard  control 
system  designs  would  address  many  of 
these  concerns. 

At  the  time  of  the  onboard  and 
volatility  proposals,  EPA  expected  that 
manufacturers  would  likely  choose 
"integrated"  refiieling  control  designs 
for  reasons  of  simplicity,  space,  and 
cost  Integrated  systems  in  this  context 
consist  of  a  single  charcoal  canister 
whidi  is  connected  to  the  fuel  taidc  in 
such  a  way  which  allows  vapors  to 
freely  flow  to  the  canister  at  all  times. 
Because  of  these  characteristics,  as  wdl 
as  die  reasonab^  worst-case  nature  of 
the  refueling  test  procedure  itself.  EPA's 
assiunption  was  Uiat  the  great  majority 
of  vapors  generated  in  die  fed  tarik  on 
high-osone  days  vKMdd  be  caatrailed. 

However,  many  raanufaeturers  at  diis 
time  appear  to  be  considering  non- 
integrated  refueling  control  systems 
wUch  incorporate  separate  more 
convendoodly-sized  evaporative 
canisttfs  and  separate  purge  systems. 
Ths  capadty  of  theiefueling  canister  in 
sndi  systems  would  not  be  available  to 
control  excess  evaporatiiw  emissions. 


The  capadty  of  the  evaporative  canister 
and  purge  on  vehides  with  these 
systems  will  likely  be  insufRcient  to 
control  vapor  emissions  under  many 
high  ozone  conditions. 

EPA's  concern  is  that  while  the 
proposed  refueling  and  evaporative  test 
procedures  may  adequately  address 
control  of  such  emissions  from  vehides 
with  integrated  systems,  non-integrated 
and  conventional  evaporative  systems 
certiRed  under  the  proposed  test 
procedures  would  not  likely  be  effective. 
Since  EPA  believes  that  the  control  of 
evaporative  emissions  in  most  situations 
typical  of  high  ozone  days  is  crudal  to 
improving  ozone-related  air  quality,  EPA 
wishes  to  raise  these  issues  and  discuss 
possible  test  procedure  modifications  at 
the  earliest  possible  date. 

Possible  Changes  to  Test  Procedures 

To  the  extent  that  some 
manufacturers  may  prefer  non- 
integrated  systems,  Q'A  believes  that 
changes  in  the  proposed  test  procedures 
may  be  necessary  to  ensure  that  non- 
integrated  designs  will  control  excess 
vapor  emissions  on  days  when  ozone 
control  is  most  needed.  While  the  test 
procedures  as  they  relate  to  integrated 
systems  may  need  minor  refinements, 
EPA's  primary  concern  is  the 
performance  on  non-integrated  refueling 
control  systems. 

The  most  direct  way  to  resolve  many 
of  EPA's  concerns  wodd  be  to  change 
test  cell,  diurnal  and/or  fuel 
temperatures  to  better  represent  high- 
ozone  day  conditions  and  to  add  the 
direct  measurement  of  running  losses. 
However,  the  Agency  wodd  prefer  to 
avoid  the  inconvenience  and  cost  of 
such  changes  if  simpler  revisions  wodd 
achieve  the  same  goal.  One  such 
alternative  niight  be  to  add  one  or  more 
additional  diurnal  head  builds  to  the  test 
procedure  to  increase  the  capadty  of  the 
evaporative  emission  control  system. 
Also,  an  engineering  review  of  the  fuel 
system  may  be  sufficient  to  ensiue  that 
there  are  no  design  features  (e.g., 
limiting  orifices,  valves)  Which  wodd 
allow  tank  pressiu«  buUd-up  and  in-use 
running  losses  and  avoid  the  need  to 
measure  such  emissions. 

While  the  primary  focus  of  these   * 
modifications  is  the  non-integrated 
onboard  system,  the  engineering  review 
of  the  fuel  system  mentioned  above  may 
also  be  necessary  in  the  testing  of 
vehides  with  integrated  onboard 
systems.  It  is  also  possible  that  the  test 
procedure  for  vehicles  with  intergrated 
systems  codd  be  simplified— for 
example,  by  deleting  the  diurnal  heat 
build,  if  this  codd  be  shown  to  be 
superfluous  based  on  the  other  aspects 
of  the  proposed  sequence  (such  as  the 


SHED  measurement  of  refueling 
emissions  and  the  integrated  nature  of 
the  control  system). 

Finally,  if  temperatures  of  any  part  of 
the  test  procedure  are  changed  to  better 
represent  high-osone-day  experience, 
theselection  of  the  tempertures 
becomes  and  issue.  EPA  is  andyzing 
temperature  data  on  hi^-ozone  days 
and  will  have  resdts  by  the  time  of  the 
workshop.  A  dosely  related  issue  is  the 
question  of  which  ASTM  class  to  base 
test  conditions  and  test  fuel  RVP.  As 
proposed  EPA  expects  in-use  gasoline 
volatility  controls  to  be  implemented 
which  will  resdt  in  eqdvalent  emission 
reductions  throughout  the  coimtry 
regardless  of  A^M  dass.  However, 
EPA  has  received  comments  fiom  the  oil 
industry  that  the  cost  of  RVP  reductions 
is  dramatically  higher  below  9  potmds 
RVP.  If  EPA  were  to  promulgate  less 
than  the  proposed  proportional  control 
in  Class  A  and  B  areas,  worst-case 
vehide  emissions  wodd  then  tend  to 
occur  in  these  areas  rather  than  ia  Class 
C  areas.  Under  such  a  scenario,  EPA 
would  need  to  consider  basing  any 
revised  test  procedure  temperatures  on 
Class  A  or  Qass  B  high-ozone-day 
temperatures  and/or  revising  the  test 
fuel  RVP  to  match  in-use  volatility  in 
these  areas. 

Depending  on  the  outcome  of 
discussions  at  the  workshop  and  any 
subsequent  data  received  EPA  intends 
to  propose  changes  to  the  test 
procedures  proposed  in  both  the 
volatility  and  refueling  NPRMs  as  a  part 
of  the  supplemental  M>RM  of  the 
onboard  refueling  rdemaking  (see  52  FR 
31205).  The  purpose  of  this  notice  and 
the  assodated  workshop  is  to  provide  as 
much  advance  notice  as  possible  and 
also  to  help  ensure  that  any  proposed 
revisions  are  based  on  all  available 
information. 

Outline  of  the  Workshop 

The  workshop  will  involve 
presentations  by  EPA  staff  and  open 
discussion  on  the  above  mentioned  and 
other  pertinent  issues.  Staff 
presentatioiis  will  indude  analysPes  of 
current  ozone  nonattainment  area 
temperatures,  in-use  trip  sequence  data, 
and  excess  evaporative  eimssions  under 
these  conditions.  EPA  staff  will  then 
describe  possible  test  procedure 
changes  and  entertain  discussion  of 
them.  Finally,  as  some  manufacturers 
have  requested  there  will  be  an 
opporttmity  for  aHendees  to  raise  issues 
related  to  the  already  proposed  refueling 
and  evaporative  test  procedures. 

The  Aigcncy  encourages  broad 
industry  and  public  participation  in  this 
woi^shop  and  invites  thorough  tecluiical 
evaluation  of  these  issues. 


Date:  May  31.  lOat, 
Don  R.  day. 

Acting  Asshtant  AdminkirolorfbrAir  and 
RacMatitML 
(FR  Doc  8»-12a«  Filed  e-7-8t;  8:4$  am) 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoapharic 
Administration 

S0CFRPart«44 

AUamie  BMItaltaa 

AOENCV:  Nationd  Marine  Fisheries 
Service  (NMFS),  NOAA.  Commerce. 
ACTION:  Notice  of  availability  of  a 
fishery  management  plan  and  request 
for  comments. 


;  NOAA  issues  this  notice  that 
the  South  Adantic  Fishery  Management 
Cotmcil.  in  cooperation  with  the  New 
England  Mid- Adantic.  Gulf  of  Mexico, 
and  Caribbean  Fishery  Mangement 
Coimcils,  has  submitted  the  Fishery 
Management  Plan  for  Adantic  Billfishes 
(FMP)  for  review  by  the  Secretary  of 
Commerce.  Comments  from  the  public 
are  invited. 

DATC:  Comments  will  be  accepted  imtil 
August  1, 1988. 

AOORESSCS:  Send  comments  to  Rodney 
C.  Dalton,  Fishery  Operation  Branch, 
Nationd  Marine  Fisheries  Service,  9450 
Koger  Bodevard  St  Petersburg,  FL 
33702. 

Copies  of  the  FMP  and  supporting 
documents  may  be  obtained  from  the 
South  Adantic  Fishery  Management 
Council,  Southpark  Bdlding,  Smte,  306, 1 
Sondipark  Cirde,  Charleston,  SC  29407, 
telephone  803-^71-4366. 

FOR  FURTHCR  INFOKMATION  CONTACT: 

Rodney  C.  Dalton  (FMP  Coordinator), 

813-893-3722. 

SUPPLCMCNTARV  INFOIIMAT10N:  The  FMP 

was  prepared  by  the  Councils  imder  the 
authority  of  die  Magnuson  Fishery 
Conservation  and  Management  Act 
which  requires  the  Secretary  of 
Commerce,  upon  recdpt  of  the  FMP, 
immediately  to  publish  notice  of  its 
avdlability  for  public  review  and 
comment.  The  Secretary  will  consider 
public  comments  in  determining  whether 
to  approve  the  FMP. 

The  FMP  proposes  regdations  for 
managing  the  foreign  and  domestic 
fisheries  for  Adantic  billfishes  within 
the  exclusive  economic  zone  in  the 
Adantic  Ocean  (induding  the  Gdf  of 
Mexico  and  the  Caribbean  Sea).  The 
FMP  proposes  to  (1)  prohibit  the  sde  of 
blue  merlin,  white  merlin,  sailfish,  and 
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spearfish  caught  in  specified  portions  of 
the  Atlantic  Ocean;  (2)  establish 
mimmum  size  limits  for  bljie  marlin, 
white  marlin,  and  sailAsh:  (3)  prohibit 
possession  of  billfishes  taken  by  pelagic 
longline  and  drift  net  vessels;  (4)  restrict 
possession  of  billfishes  to  those  taken 
by  rod  and  reel:  and  (5)  require  catch 
and  effort  reports  firom  billfish 
tournaments. 

On  September  25, 1987,  the 
Environmental  Protection  Agency 
published  a  notice  of  availability  of  a 
draft  environmental  impact  statement 
for  this  FMP  (52  FR  36096).  Proposed 
regulations  based  on  this  FMP  are 
scheduled  to  be  published  within  15 
days. 

(16  U.S.C  1801 0/869) 

Dated:  )une  3. 1988 
Ricfaaid  H.  SchMfar, 

Director,  Office  of  Fisheries  Conservation  and 
Management. 
(FR  Doc.  88-12919  Filed  B-3-«8;  5«0  pm] 
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Notices 


This  section  of  the  FEDERAL  REGISTER 
corMnt  itocumerHs  other  than  lulas  or 
prepoMd  lutes  tat  are  appicabiM  to  the 
put)lio.  Noflcee  of  hewinga  wnd 
investigaMons,  conwiims  nweinqs.  agency 
decisiow  and  rutogs,  dalagafions  of 
authority,  fUina  of  petitions  and 
applicationa  and  agency  statements  of 
oiganizaBon  and  funcionB  are  examplee 
of  documents  appearing  in  this  section. 


DEPARTMENT  OF  AGRICULTURE 
F«d«ral  Grain  trapection  Servica 


E(|uipifwnt  CttHmflon 

AOCNCV:  Federal  Grain  Inspectioo 
Service.  USDA. 
:  Notice. 


r.  Beginning  )ane  13, 1988,  the 
Federal  Grain  Inspection  Service  (FGIS) 
will  implement  a  new  calibration  for 
near  infrared  reflectance  (NIR) 
instruments  for  Hard  Red  Wbiter  wheat 
pirotein  deletiultiations. 

FOR  niRTHER  INFOfMATION  CONTACT: 

Lewis  Lebakken.  ft.,  USDA/FCHS/ 
Resources  Kfanagement  DiviskMi.  Room 
0628-8,  P.O.  Box  9M54.  Washington,  DC 
20090-6454;  telephone  (202)  475-3428.  « 

SUPPLeMENTARV  MKNHiATION:  A  BOW 

Hard  Red  Winter  (UIW)  catibraUoa  for 
near  ia&aied  reflectance  iastnuiieBts 
will  be  implemented  for  protein 
determinations.  The  calibration  was 
developed  witk  die  aesistance  of  tiie 
USDA  A^koltiiral  Reaearcfa  Service 
Instrumentatioa  Reeeaodi  Laboratory 
and  the  A^icultural  Marketing  Service 
Statistica  Btomcfa.  New  I<flR  valuea  for 
the  national  standard  reference  samples 
will  be  used  to  detect  instnmient  drift 
and  keep  dw  Nffi's  aligned  wi&  the 
KleldaU  laboratoty  at  the  FGIS 
Technical  Center  fai  Kansas  C%. 

Beginn^  Monday,  June  13. 1968.  die 
new  calibratkia  wiU  be  implemented  in 
FGIS  fidd  ^Bces  and  die  official 
agendee  in  dieircircnits  in  the  following 
seoBence: 

1.  Wichita.  KS:  Moscow,  ID: 

2.  Keaeae  Qty,  MO:  St  Louis,  htO; 
Omaha,  NE; 

3.  Grand  Forks.  ND;  Duktdi  and 
Minneapolis.  MN; 

4.  Heaumont,  Corpus  Chriati. 
Galveston.  Pasadena,  and  nainview. 
TX;  BeOediasse.  Deatrehan  and 
Lutdier,  LA; 


5.  Olympia.  WA:  Portland.  OR; 
Sacramento,  CA. 

A  technical  review  of  the  new 
calibration  indicates  that  tihe  effect  on 
the  national  system  should  be  minimal. 
However,  the  precise  impact  of  the  new 
calibratitm  at  any  given  location  cannot 
be  accurately  predicted. 

To  inaure  that  die  HRW  calibration 
reflects  the  new  varietiea  being  grown 
by  producers  and  is  therefore  as  jMedse 
as  possible,  FGIS  ^ans'to  update  the 
calibration  annually  using  a  five  year 
rollover  of  data. 

Dated:  June  S,  198a 
Vi.KbklSBm, 
Administrator. 

(FR  Doc  88-12914  Piled  8-7-88;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Agwicy  hrfomMrtlon  Collttion  Undw 
nevww  Of  we  vinos  or  MBMipefiMnt 
andBudgaC 

DOC  has  submitted  to  OMB  for 
expedited  clearance  the  following 
fwoposal  for  ooUc^ioa  of  infannation 
under  the  provisions  of  the  Paperwcvk 
Reduction  Act  (44  U.S.C.  Chapter  35). 

Agency:  National  Oceanic  and 
Atmoqtheric  Administration. 

Title:  Incidental  Take-Sea  Turtles. 

Fonn  Niunben:  fLf/eacy—til  fii 
OMB— 01948-0176. 

Type  afRaqaeat  Reinstatement  of  a 
|»evioQS^  appn>v«d  collection. 

Burden:  12  respondentr.  1  reporting 
hour. 

Needs  and  Uses:  Each  year  waters  in 
the  Texas  area  are  closed  to  delay 
harvest  of  smeU  brown  shrinqp  laitil  they 
reach  a  Ivger,  more  valuable  size.  To 
minimize  economic  hardship  on  shrimp 
fishermen.  NOAA  has  recently  issued 
regulations  allowing  entimp  operatione 
in  waters  15  miles  and  bejpond,  wMch 
are  generally  doeed  during  die  Texas'* 
closure  period,  wrimp  fishing  in  these 
waters,  however,  could  restdt  in  the 
capture,  infnry.  or  killing  of  mdangered 
or  threatened  sea  turtles.  To  comply 
with  the  requirements  of  the  Endangered 
Secies  AcC  NQAA  has  set  a  limit  on 
the  allowable  take  of  turtles.  The 
proposed  reporting  requirement  will  be 
used  to  monitor  the  taking  of  sea  turdes 
during  shrimp  trawding  operations  in 
June  and  July. 
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Affected  Public  Businesses  or  odier 
for-profit  institutions;  smaD  businesses 
or  organirationa. 

/^>^uency:  By  fishing  trip. 

Respondent's  ObUgethn:  Mandatory. 

OMB  Desk  C^ieer.  John  Griffan.  38fr- 
3785. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  ni>ampf>^f 
Officer.  Edward  Michals.  (202)  377-3271. 
D^iertment  of  Commerce.  Room  6622, 
14th  and  Constitution  Avenue  NW„ 
Washington,  DC  2023a 

Written  comments  and 
recommendations  for  die  proposed 
information  coUection  should  be  sent  to 
John  Griffen.  OMB  Desk  Officer,  Room 
3206.  New  Executive  Office  Boik^ng, 
Washington,  DC  20603. 

Dated:  June  2, 1988. 
Edward  Michals. 

Departmental  Clearance  Officer.  Office  of  ■ 
Managanaat  and  Orgnaitatioa. 
[FR  Doc.  88-12853  Filed  ft-7-88;  ft45  am] 
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nvww  oy  me  mm  Of  MWaioMiMni 
and  Budget 

DOC  has  submitted  to  CMR  for 
clearance  die  following  proposal  for 
collection  of  infonnation  unider  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.a  Chapter  35). 

i^iency:  National  Bureau  of 
Standards. 

TiUe:  Makohn  Baldrige  National 
Quality  Award  AppUcatian. 

Pom  Numbers:  NBS-N/A:  OMB-N/ 
A. 

Type  of  Request  Existing  collection  in 
use  without  an  OMB  control  number. 

Burden:  60  respondmts;  4,800 
reporting  hours. 

Needs  and  U8e8:^The  National  QuaUty 
Award  was  established  by  IHiUic  Law 
100-107,  die  "Malcolm  Bddrige  National 
Quality  Improvement  Act"  "^m  Act's 
purpose  is  to  establish  and  contduct  a 
national  qoatity  inqirovaneiU  program. 
To  support  this  effort,  an  Award  will  be 
given  to:  (1)  Promote  qoaUty  awareness, 
(2)  recognise  quality  achievements  of 
U.S.  companies,  and  (3)  publicise  quality 
successes,  which  can  be  edopted  by 
other  companies.  The  informatioB 
provided  by  companies  seeking  the 
award  will  be  used  in  evaluating  the 
applicants. 
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'  Af^cted  public  Baaiaewea  or  oiher 
for-profit  iiutitutioiu;  small  businesses 
or  organizations. 

Frequency:  Annually. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit 

OMB  Desk  Officer  Timothy  Sprehe, 
395-3785. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer  Edward  Mlchals,  (202)  377-3271, 
Department  of  Commerce,  Room  6822, 
14&  and  Constitution  Avenue  NW., 
Washington,  DC  2023a 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Tmiothy  Sprehe,  OMB  Deck  Officer. 
Room  3235,  New  Executive  Office 
Building.  Washington.  DC  20503. 

Dated:  June  2,  ise& 
Edwaid  kfichda, 

Depprlmental  Clearance  Officer,  Offica  of 
Management  and  Or^aaixation. 
[FR  Doc  88-12854  Filed  6-7-88: 8:45  aii4     . 
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International  Trade  Administration 

[A-614-5021 

Low-Fuming  Brazing  Copper  Rod  and 
Wire  From  New  Zeeiand;  Final  Reeuita 
of  Antidumping  Duty  AdmMstrattve 


AQCNCV:  International  Trade 
Administration,  Import  Administration. 
Department  of  Commnce.  < 

ACTKM:  Notice  of  final  results  of 
antidumping  duty  adminisbvtive  review. 


;  On  March  la  1988  the 
Department  of  Commerce  published  the 
pndiminary  results  of  its  admipistrative 
review  of  the  antidumping  duty  order  on 
low-fuming  brazing  copper  rod  and  wire 
from  New  Zealand.  Tlie  review  covers 
one  manufacturer/ exporter  of  this 
merchandise  to  the  U.S.  and  the  period 
August  2, 1985  through  November  30, 
1986. 

We  gave  interested  parties  an 
opportunity  to  comment  We  received 
oomments  from  the  respondent  Based 
on  our  analysis,  we  have  changed  our 
results  from  those  presented  in  the 
.preliminary  results. 
■ftCIIVt  DATC  June  8, 198a 
roK  RmTHcn  mpoimatmn  cotrrncr 
Midiael  J.  Heaney  or  John  Kugefanan, 
Office  of  Cmnpliance,  International 
Trade  Administration.  U.S.  Department 
of  Commerce,  Washingtoa  DC  20230; 
telephone:  (202)  377-4195/3601. 
SUmaKNTARY  aWORMATlON: 


Backgroond 

On  March  10, 1988  the  Department  of 
Commerce  ("the  Department") 
pubUshed  in  the  Federal  Re^ster  (53  PR 
7774}  the  preliminary  results  of  its 
administrative  review  of  the 
antidumping  duty  order  on  low-fuming 
brazing  copper  rod  and  wire  from  New 
2:ealand.  We  have  now  completed  the 
administrative  review  in  accordance 
with  section  751  of  the  Tariff  Act  of  1930 
("the  Tariff  Act"). 

So^ie  of  the  Review 

llie  products  covered  by  this  review 
are  low-fuming  brazing  copper  red  and 
wire  ("UB"),  principally  of  copper  and 
zinc  alloy  ("brass"),  or  varied 
dimensions  in  terms  of  diameter, 
whether  cut  to  length  or  coiled,  whether 
bare  or  flux-coated,  currenUy 
classifiable  under  Tariff  Schedules  of  ■ 
the  United  States  Annotated  numbers 
612.6205,  612.7220,  and  653.1500  and 
Harmonized  System  item  numbers 
7407.21.50,  7408.11.8a  7408.19.0a 
7408.21.00,  740a22.5a  740&29.5a 
8311.10.00,  8311.2a00. 8311.30.60,  and 
8311.90.0a 

The  review  covers  one  manufactujer/ 
exporter  of  LFB  from  New  Zealand  to 
the  U.S..  McKechnie  Metal  Products 
Limited  ("McKechnie"),  and  the  period 
August  2^  1985  through  November  3a 
1986. 

Analysis  of  Comments  Received 

We  invited  interested  parties  to 
comment  on  the  prelimiiiary  results.  We 
received  comments  from  the  respondent 

Comment  1:  McKechnie  argues  that 
since  it  bought  forward  U.S.  currency  to 
cover  exchange  rate  fluctuations,  the 
Department  should  use  these  forward 
rates  in  its  calculation  of  dmnping 
margins  rather  than  the  rates  in  effect  on 
the  actual  sate  dates. 

Department's  Position:  In  accordance 
with  S  353.56  of  our  regulations,  we 
made  all  currency  conversions  at  the 
rates,  certified  by  the  Federal  Reserve 
Bank,  in  effect  on  the  U.S.  sale  dates. 

Comment  2:  McKechnie  argues  that 
the  Department  should  have  adjusted 
for  the  physical  differences  between  the 
coiled  merchandise  that  McKechnie  sold 
in  the,U.S.  and  the  straightened 
merchandise  that  McKechnie  sold  in  the 
home  market 

Department's  Position:  We  agree  and 
have  adjusted  our  calculations 
accordingly. 

Final  Results  of  the  Review 

Based  on  our  analysis  of  the 
comments  received,  we  have  changed 
our  results  from  those  presented  In  die 
preliminary  results  and  determined  that 
the  following  margin  exists: 


Mmuiaolurar/ 
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The  Department  wiU  instruct  the 
Customs  Service  to  assess  antidunq)ing 
duties  on  all  appropriate  entries.  The 
Department  will  isftue  appraisement 
instructions  directly  to  the  Customs 
Service. 

Further,  as  provided  for  in  section 
751(a)(1)  of  the  Tariff  Act  a  cash  deposit 
of  estimated  cmtidumping  duties  of  2.61 
percent  shall  be  requhed.  This  deposit 
requirement  is  effective  for  aU 
shipments  of  low-fuming  brazing  copper 
rod  and  wire  bom.  New  Zealand 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  date  of 
publication  of  this  notice  and  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrctive 
review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1)  ' 
of  the  Tariff  Act  (19  U.S.C  1675(a)(1)) 
and  19  CFR  353.53a. 

Date:  May  19, 1988. 
loMph  A.  Spetrini. 

Acting  Assistant  Secretary  for  Import 
Administration. 

(PR  Dqc  88-12910  Filed  »r7-88: 8^45  am] 
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(A-4e9-007] 

Final  Results  of  Antidumping  Duty 
AdmMatrative  Review:  Petaeslum 
Permanganate  From  Spein 

AODICV:  International  Trade  >• 

Administration,  Import  Administration. 
Department  of  Commerce. 

ACTKM:  Notice  of  final  results  of 
antidumping  duty  administrative  review. 

SUMMAWV:  On  January  15, 1988,  the 
Department  of  Commerce  published  the 
preliminary  results  of  its  administrative 
review  of  the  antidumping  duty  order  on 
potassium  permanganate  fit>m  Spain.  At 
the  request  of  the  respondent  we  held  a 
public  hearihg  on  February  19, 1988. 
Based  on  our  analysis  of  the  issues 
raised  at  the  hearing,  the  final  results  of 
review  are  changed  fit»i  those 
presented  in  the  preliminary  results. 

■mcnvi  DATI:  June  8, 1968. 

FOR  nfflTHER  HIFOMIATION  CONTACT: 

Barbara  Victor  or  David  P.  Mueller, 
.  Office  of  Compliance,  international 
Trade  Administration,  U.S.  Department 
of  Commerce,  Washington.  DC  20230: 
telephone  (202)  377-5222/2923. 


'ANY 
Background 

On  January  IS.  1988.  the  Department 
of  Commerce  ("the  Department") 
published  in  the  Federal  Register  (53  FR 
1051)  the  preliminary  results  of 
antidumping  administrative  review  of 
the  antidumping  duty  order  on 
potassium  permanganate  bom.  Spain  (49 
FR  2277.  January  19. 1964).  The 
Department  Ins  now  completed  that 
administrative  review  in  accordance 
with  section  751  of  the  Tariff  Act  of  1930 
("die  Tariff  Act"). 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  potassium  permanganate 
currendy  classifiable  under  item 
420.2800  of  die  Tariff  Schedules  of  die 
United  States  Annotated.  This  product 
is  currently  classifiable  under  HS  item 
2841.60.00.  Potassium  permanganate  is 
an  inorganic  chemical  produced  in  bee 
flowing,  technical  and  pharmaceutical 
grades. 

The  review  covers  Asturquimica.  S.A. 
and  the  period  January  1, 1986  through 
December  31, 1986. 

Analysis  of  Comments  Received 

We  invited  interested  parties  to 
comment  on  the  preliminaiy  results.  At 
the  request  to  Asturquimica,  we  held  a 
public  hearing  on  February  19, 1968. 
Asturquimica  submitted  additional 
information  to  support  its  claims  for 
adjustment  publication  of  the 
preliminary  determination.  It  is  the 
Departmmf  s  policy  nqt  to  accept  new 
data  after  publication  of  a  preliminary 
determination;  therefore,  this 
information  was  not  considered  in 
(Baking  our  final  determination. 

Comment  1:  Asturquimica  asserts  that 
the  Department  should  have  "lagged" 
the  exchange  rate  to  adjust  for 
fluctuations  in  the  exchange  rate.  As  an 
alternative.  Asturquimica  suggests  that 
the  Department  use  an  average  home 
maricet  price  based  one  whole  year  or 
half  year  instead  of  the  monthly 
wei{^ted*average  price  the  Department 
used  for  comparison  to  United  States 
price. 

D^KUtment's  Positioa:  We  disagree. 
Section  35a£6(b)  of  die  Commerce    ; 
Regulations  is  a  spedal^e  for  fair 
value  investigations  which  allows  us  to 
compensate  for  price  differences 
resulting  from  sustainted  changes  or 
temixHBiy  flncations  in  prevailing 
exchange  rates.  No  provision  is  made 
for  dds  adjostnmit  hi  section  751 
administrative  reviews. 

In  this  review,  since  all  comparisons 
involved  purdiase  price  transactions. 
we  made  currency  conversicms  in 


accordance  with  S  353.5e(a}(l)  of  our 
regulations.  All  currency  conversions 
were  made  at  die  rates  certified  by  the 
Federal  Reserve  Bank.  In  accordance 
with  the  Department's  normal  policy,  we 
calculated  a  monthly  weighted-average 
home  maiket  price  for  comparison  to 
United  States  price.  This  satisfies  the 
requirement  of  section  773(a)  of  the 
Tariff  Act  that  foreign  market  value 
shaU  be  ascertained  as  of  the  date  of 
purchase,  in  the  case  of  purchase  price 
transactions,  or  as  of  the  date  of  resale 
in  the  United  States  by  a  related 
importer. 

To  include  home  market  sales  taking 
place  many  months  after  the  eiqiort  sale, 
in  the  computation  of  foreign  market 
value,  as  respondent  suggests,  would 
significandy  inqiair  an  exporter's  ability 
to  maintain  his  export  prices  at  not  less 
than  foreign  market  values,  since  those 
later  prices  could  not  be  knowm  as  of  die 
date  of  the  U.S.  sale. 

Comment  Z  Asturquimica  claims  that 
an  adjustment  should  be  made  for 
additional  handling  charges  in  Spain. 
Asturquimica  did  incur  these  expenses 
on  Spanish  sales  but  did  not  incur  them 
on  United  States  sales:  therefore,  an 
adjustment  for  this  difference  is 
appropriate. 

Department's  Position:  We  agree. 
Since  these  expenses  would  be 
deducted  from  the  U.S.  selling  price,  it  is 
necessary  to  also  deduct  them  fatim 
home  maricet  selling  prices  to  achieve  a 
premier  comparison.  "Therefore,  we  have 
recalculated  the  foreign  market  value  to 
include  a  deduction  for  brokerage/ 
handling  charges. 

Comment  3:  Asturquimica  claims  that 
an  adjustment  should  be  made  for 
technical  services  provided  in  the  home 
market  These  services  are  provided  to 
Asturquimica's  home  maricet  customers 
when  these  customers  have  problems 
with  their  potassium  permanganate,  and 
in  many  cases,  these  services  are 
provided  by  Asturquimica  to  its 
customers'  customers. 

Department's  Position:  We  disagree. 
Astivquimica  claims  an  adjustment  for 
technical  services  to  account  for  the 
salaries  and  travel  expenses  of  two 
chemical  engineers  wdio  perform  the 
services  at  issue.  The  provision  of  these 
services  is  considered  to  be  of  a 
promotional  nature  establishing  a 
buyer/seller  relationship  rather  than 
providing  services  for  specific  sales. 
Verification  in  a  inior  review 
established  that  die  engineers  contact 
customers  prior  to  sales,  and  no 
information  in  the  current  response 
indicated  that  their  activities  have 
changed.  Therefore,  no  adjustment  was 
allowed. 


Comment  4:  Asturquimica  claims  that 
an  adjustment  should  be  made  for 
advertising.  Asturquimica  states  that  it 
meets  the  requirement  of  |  353.15  of  the 
Commerce  Regulations  that  the  exporter 
must  demonstrate  that  it  has  incurred 
advertising  costs  on  behalf  of  its 
customers  and  that  these  costs  would 
then  l>e  attributed  to  later  sales  of  the 
merchandise  by  the  customers. 

Department's  Position:  We  agree. 
After  further  review  of  the  information 
on  the  record,  we  agree  that  an 
adjustment  for  advertising  is 
appropriate.  The  advertising  in  question 
was  cUrected  both  to  Asturquimica's 
customers  and  to  the  customers'  clients. 
As  such,  it  is  partially  an  assumption  of 
the  purchasers'  selling  costs  and 
partially  an  indirect  selling  expense.  An 
advertising  amount  proportional  to  sales 
to  distributors  as  a  share  of  total  sales 
has  been  allowed  as  an  adjustment  of 
prices  to  distributors.  We  have  adjusted 
our  calculation  of  foreign  maricet  value 
to  include  a  deduction  for  advertising. 

Comment  &  Asturquimica  claims  that 
a  circumstance  of  sale  adjustment 
should  be  made  for  invoice  processing 
costs.  Asturquimica's  invoices  are 
processed  by  an  unrelated  firm  which 
charges  Asturquimica  for  these  services 
on  the  basis  of  the  number  of  invoices 
processed.  It  claims  that  all  invoice 
costs  are  the  same.  Asturquimica 
maintains  that  because  the 
Department's  comparison  of  prices  in 
each  maricet  is  on  a  per  ton  basis,  not  on 
a  per  sale  basis,  this  adjustment  should 
be  allowed  since  Asturquimica  incurred 
a  greater  ton  per  cost  on  sales  in  Spain, 
where  each  sale  was  at  a  significantly 
lower  quantity. 

Department's  Position:  While 
Asturquimica  provided  the  total  charged 
to  it  for  "services  of  invoicing,  process, 
verification  and  control  of  same", 
Asturquimica  did  not  actually  pay  a 
charge  for  each  invoice  for  the  sales 
under  consideration.  Therefore,  as  no 
expense  could  be  considered  to  be 
direcdy  related  to  any  particular  sale, 
no  adjustment  was  allowed. 

Coamient  &  Asturquimica  claims  that 
an  adjustment  should  be  made  for. 
differences  in  levels  of  trade.  In  Spain. 
Asturquimica  sells  to  wholesalers  who 
sell  to  end  users.  In  the  United  States. 
Asturquimica  sells  to  an  importer  who 
sells  to  distributors  who  sell  to  end 
users. 

Department's  Position:  We  disagree. 
In  calculating  foreign  maricet  value,  the 
Department  used  only  sales  to 
wholesalers,  which  we  determined  to  be 
at  the  same  level  of  trade  as 
Asturquimica's  customer  in  the  United 
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Stales.  Thetefoie.  no  adfutment  m 
necessary. 

Comment  7:  Astuiqniiiiica  pointB  oat  a 
clerical  error  made  in  the  caknlatkm  of 
the  weis^ted^verage  home  market 
price. 

Department's  Position:  We  agree  and 
have  cocrected  this  error  in  our  final 
determination.  The  Departmoit  has  also 
corrected  a  programming  error  found 
after  publication  of  the  preliminary 
determination. 

Comment  8:  The  petitioner  submits 
that  the  Departmrat  improperly  adjusted 
U.S.  price  by  adding  the  amount  of 
indirect  taxes  rebated  to  Asturquinuca 
under  the  provisions  of  Spain's  Regimen 
Transitorio  del  IVA  program.  Petitioner 
submits  that  the  taxes  were  rebated 
because  the  goods  were  in  inventory  on 
January  1, 1986.  and  not  "by  reasmi  of 
exportation."  Asturquimica  maintains 
that  the  potassium  permanganate  in 
inventory  at  the  beginning  of  the  review 
period  was  exported  during  the  period 
and  Asturquimica  received  the  rebate 
for  Ae  exported  material.  Asturquimica 
received  no  such  rebate  on  potassium 
permanganate  sold  in  Spain. 
Department's  Position:  The 
Department  allowed  Asturquinyca'ai 
claim  for  adjostment  for  rebated  taxes 
in  our  preliBdnaiy  determination  based 
on  information  contained  in  its  response 
to  our  qaesUonnaire.  However,  after 
review  of  Tide  DC  of  Value  Added  Law 
30/1985  we  have  determined  tiiat  no 
adjustment  for  this  rebate  is 
appropriate.  Artide  72.1(a)  provides  as 
follows: 

Taxpayers  with  a  volume  of  sales  of 
mote  dian  SO  million  pes^as  during  the 
year  iaamediately  preceding  the  date  the 
Value  Added  Tax  comes  into  force  may 
deduct  6%  of  the  acquisition  price, 
including  IGTE.  of  all  tangible  goods  or 
their  component  parts,  listed  in  their 
inventory  at  said  date,  as  long  as  the 
acquisitions  of  such  goods  was  subject 
to  taxation  under  the  IGTE  and  not 
exempt  thereof  •  •  •  ". 

This  provision  clearly  states  that  the 
rebate  was  paid  to  Asturquimica 
because  die  goods  were  in  inventory  on 
January  1. 1986  and  not  because  these 
goods  were  exported.  Asturquimica  did 
not  receive  a  rebate  on  sales  in  Spain 
because  that  merchandise  was  not  in 
inventory  on  January  1. 1966.  It  is  also 
clear  from  ttiis  provision  that  if  the 
potassium  permanganate  sold  in  Spain 
during  the  review  period  had  been  in 
inventory  on  January  1, 1986, 
Astnrquimica  would  have  receiveda 
rebate  on  diose  sales.  i 

For  an  adfurtment  to  be  made,  tbe 
rebate  must  have  been  dee  to  the 
exports  of  the  i^oduct  This  is  not  the 
case  in  tills  sttaation.  Therefore,  the 


Department  h^s  cecdoulated  Ikutad 
States  pcioe  withoet  taldog  into  aocbant 
an  adiustraent  for  rebated  taxes. 

Final  Results  of  Review 

Based  oo  our  analysis  of  the 
comments  received,  the  final  results  are 
changed  from  those  presented  in  the 
preliminaiy  resolts  of  review  and  we 
determine  that  a  margin  of  16.16  percent 
exists  for  Asturquimica.  SA.  for  the 
period  January  1. 1966  through 
December  31, 1986. 

The  Department  will  instruct  the 
Customs  Service  to  assess  antidumping 
duties  OB  all  appropriate  entries. 
Individual  differences  between  United 
States  price  and  foreign  market  value 
may  vary  from  the  percentage  stated 
above.  The  Department  will  issue 
appraisooent  instructions  directly  to  the 
Customs  Service. 

Furthw.  as  provided  for  in  section 
751(a)  (1)  of  the  Tariff  Act.  a  cash 
deposit  of  estimated  antidumping  duties 
of  16.16  percent  shall  be  required.  This 
deposit  requirement  is  effective  for  all 
shipments  of  Spanish  potassium 
permanganate  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  date  of  publication  of  this 
notice  and  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  administrative  review  and  notice 
are  in  accordance  widi  section  751(a)(1) 
of  the  Tariff  Act  (18  U5.C  1675(aJ(l)) 
and  S  353.53a  of  the  Commerce 
Regulations  (19  CFR  353.S3a). 
loMphA-Spelriiri. 
Acting  Assistant  Secretary.  Ji^port 
Administration, 

Date:  lane  1.  VKtk. 
[FR  Doc  «»-U908  FUed  9-7-88;  MS  ^4 


commenU  and  the  fii.al  xesvUs  nmaia 
unchanged  from  those  presented  in  our 
preliminary  results  of  review. 

EFnenvt  imic  Jtme  B,  1966. 
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[A-427-001] 

Sortiitol  From  France  Final  Results  of 
Antidumping  Admmistrathre  Review 

kOBter.  International  Trade 
Administration,  Import  Administration, 
Department  of  Commerce. 
ACnOM  Notice  of  final  results  of 
antidumping  doty  administrattve  review. 

SUMMARr  Chi  April  21. 1968.  the 
Department  of  Commerce  published  the 
prelhninary  results  of  its  administrative 
review  of  the  antidumping  duty  order  on 
Sorbitol  from  Fraaoe.  The  review  covers 
one  manafacturer  of  this  merchandise 
and  the  period  April  1. 1986  throu^ 
March  3t  1967. 

We  gave  intoest  parties  an 
opportunity  to  rnmeisjil  on  the 
preliminary  results.  We  received  no 


PON  mMTHni  WKMMATKM  contact: 

Robin  Gray  «r  M^flis  Derrick.  Office  of 
Compliance.  International  Trade 
Administration.  U.S.  Department  of 
Commerce.  WasbiBiMi>  DC  20230: 
Telephone  {202)  377-4130/2923. 


Background 

On  April  21, 1988,  the  Department  of 
Commerce  ("the  Department") 
published  in  the  Fadenl  Register  (53  FR 
13142)  the  preliminary  results  of  its 
administrative  review  of  the 
antidumping  duty  order  on  sorbitol  from 
France  (47  FR  1539t  April  9, 1982).  The 
respondent  Roquette  Freres  requested 
in  accordance  ¥vith  1 353.53a(a)  of  the 
Commerce  Regulations  ttiat  we  conduct 
an  administrative  review.  We  have  now 
completed  that  administrative  review  in 
accordance  ¥vith  section  751  of  the  Tariff 
Act  of  1930  ("the  Tariff  Act"). 

Scope  of  die  Review 

Imports  covered  by  Ae  review  are 
shipments  of  French  crystalline  sorbitol 
Crystalline  soibitdis  a  polyol  produced 
by  the  catalytic  hydrogenation  of  sugars 
(^usose).  It  is  used  in  the  production  of 
sugarless  gum,  candy,  groceries  and 
pharmaceuticals.  Such  merchandise  is 
currently  classifiable  under  item  nxunber 
493.6820  of  the  Tariff  Schedules  of  the 
United  States  Annotated  uid  item 
number  2905.44X1000  of  the  Harmonized 
System.  The  review  covers  the  one 
known  French  exporter  of  crystalline 
sorbitol  to  the  United  States,  Roquette  <. 
Freres.  and  the  period  April  1, 1986 
throaf^  March  SI.  1087. 

Final  Results  of  die  Review 

We  invited  faiterested  parties  to 
comment  on  tiie  pretuninary  results.  We 
received  no  comments  or  requests  for  a 
hearing.  Based  on  our  analysis.  Qie  final 
results  of  our  review  are  unchanged 
from  those  we  presented  in  me 
preliminary  results,  and  we  determine 
that  a  margin  of  048  peicent  exists  for 
the  period  AprflO.  1986  throng  Mardi 
31, 1987. 

The  Department  will  instruct  the  * 
Customs  Service  to  assess  antidumping 
duties  on  all  ^qtropriate  entries.  Hie 
Department  will  issue  appraisement 
instructions  diiccfly  to  duB  Customs 
Service.  Individual  dlfiiarences  between 
United  States  price  and  foreign  market 
value  may  vary  btNa  the  percentage 
above. 


Further,  wnce  the  margin  for  Roquette 
Freres  for  the  review  period  is  less  than 
0.50  percent  and  therefore  de  minimis 
for  cash  deposit  purposes,  the 
Department  shaU  not  require  a  cash 
deposit  of  estimated  antidumping  duties, 
as  required  by  section  751(a)(1)  of  the 
Tariff  Act  on  shipmoits  of  French 
sorbitol  entered,  or  withdrawn  &t>m 
warehouse,  for  consumption  on  or  after 
the  date  of  publication  of  the  final 
results  of  tUs  administrative  review.  For 
any  future  entries  of  this  merchandise 
from  a  new  exporter  not  covered  in  this 
or  prior  administrative  reviews,  whose 
firat  shipments  occurred  after  March  31, 
1987  and  v^o  is  unrelated  to  any 
reviewed  firm,  or  any  previously 
reviewed  firm,  no  cash  deposit  shall  be 
-required.  These  deposit  requirements 
are  effective  for  all  shipments  of  French 
sorbitol  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  publication  of  the  final 
results  of  this  administrative  review. 

This  admhiistrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  S  353.53a  of  the  Commerce 
Regulations  (19  CFR  353.53a). 
loaepbtA.  Spetzini, 

Acting  Assistant  Secretary  for  Import 
Administration. 

Dated:  May  19, 1988. 
[FR  Doc.  88-12908  Filed  8-7-88: 8:45  am] 
BHJJNa  coot  asis-os-« 


(A-sas-oeci 

Spun  Acrylic  Yam  From  Japan; 
Preliminary  Reaults  of  Antidumping 
Duty  Administrative  Review  and 
Tentative  Determination  To  Revoke  In 
Pert 

Aomcv:  Intematiraal  Trade 
Administration.  Import  Administration, 
Department  of  Commerce. 

action:  Notice  of  preliminary  results  of 
antidumping  duty  administrative  review 
and  tentative  determination  to  revoke  in 
part 


I  In  response  to  requests  by 
eight  respondents,  the  Department  of 
Commerce  has  conducted  an 
administrative  review  of  the 
antidumping  duty  order  on  spun  acrylic 
yam  bom  Japan.  The  review  covers 
eight  expcwten  of  this  merchandise  and 
the  period  April  1, 1986  through  March 
31. 1967.  The  review  indicates  no 
shipments  during  the  period. 

As  a  result  of  the  review,  the 
Department  has  tentatively  determined 


to  revoke  the  antidumping  duty  order 
with  respect  to  certain  firms. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results 
and  tentative  determination  to  revoke  in 
part 
anccnvi  DATC  June  6, 198& 

FOR  RmTHOI  MrOMiATION  CONTACn 

Barbara  Victor  or  David  P.  Mueller, 
Office  of  Compliance.  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  Washington,  DC  20230, 
telephone:  (202)  377-^222/2923. 
SUPnaMENTAIIV  mformatkm: 

Background 

On  November  16, 1987.  the 
Department  of  Commerce  ("the 
Department")  published  in  the  Federal 
Registnr  (52  FR  43781)  the  final  results  of 
its  last  administrative  review  of  the 
antidumping  duty  order  on  spun  acrylic 
yam  bom  Japan  (45  FR  24127,  April  8, 
1980).  In  accordance  with  S  353.53(a]  of 
the  Commerce  Regulations,  eight 
exporters  requested  that  we  conduct  an 
administrative  review,  and  we 
published  the  initiation  on  May  20, 1987 
(52  FR  18937).  The  Department  has  now 
conducted  that  administrative  review  in 
accordance  with  section  751  of  the  Tariff 
Act  of  1930  ("the  Tariff  Act")j 

Scope  of  the  Review 

The  United  States  has  developed  a 
system  of  tariff  classification  based  on 
the  intemational  harmonized  system  of 
Customs  nomendatiure.  In  view  of  this, 
we  will  be  providing  both  the 
appropriate  Tariff  Schedules  of  the 
United  States  Annotated  ('TSUSA") 
item  numbers  with  our  product 
descriptions  on  a  test  basis,  pending 
Congressional  approval.  As  with  the 
TSUSA,  the  HS  item  numbers  are 
provided  for  convenience  and  Customs 
purposes.  Hie  written  description 
remains  dispositive. 

We  are  requesting  petitioners  to 
include  the  appropriate  HS  item 
numbers)  as  well  as  the  TSUSA  item 
number(s]  in  all  new  petitions  filed  with 
the  Department  A  reference  copy  of  the 
proposed  Harmonized  System  sdiedule 
is  available  for  consultation  at  the 
Central  Records  Unit  Room  B-099,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue  NW., 
Washington,  E>C  20230.  Additionally,  all 
Customs  offices  have  reference  copies, 
and  petitioners  may  contact  the  Import 
Specialist  at  their  local  Customs  office 
to  consult  the  schedule. 

Imports  covered  by  the  review  are 
shipments  of  spun  acrylic  plied  yam  for 


machine  knitting,  currently  classifiable 
under  TSUSA  items  310.5015  and 
310.5049.  Spun  acrylic  yam  is  currently 
classifiable  under  HS  item  number 
5509.32.00. 

The  review  covers  eight  exporters  of 
Japanese  spun  acrylic  yam  and  the 
period  April  1, 1066  through  March  31, 
1987.  There  were  no  known  shipments  of 
this  merchandise  by  these  firms  to  the 
United  States  during  the  period. 

Preliminary  Results  of  the  Review  and 
Tentative  Determination  to  Revidw  in 
Part 

As  a  result  of  our  review,  we 
preliminarily  determine  that  the 
following  margins  exist  during  the 
period: 


Manufadurar/ 


C.  Itoh  &  Ca.  Lid..~ 
Qunn  Sangyo,  Inc. 
ttofnan  A  Co,.,  Ltd... 


Cocpomtlon. 
MttwiACo..  Ltd.. 


Cofpontion, 


Corporation. 
Teijin  StKiji  Kaistta. 
Ltd. 


Tkiw  period 


Apr.  »4lm.  87.. 

jiio 

— do 

......do 


..do.. 
..do.. 


..4lO.. 

-.do.. 


Miigin 
(pm- 
conQ 


'29.05 
•29.06 
■18.33 
'20.2S 

•0 
•23.19 

•18.33 

•29.05 


•  No  »hlpmants  during  tha  period;  margint 
fair  vakMjnvartgition 

*No  ahipmanis  during  Itw  period;  margin  from  last 
review  in  which  there  were  ahipments. 

Interested  parties  may  request 
disclosure  and/or  an  administrative 
protective  order  within  5  days  after  the 
date  of  publication  of  this  notice  and 
may  request  a  hearing  within  8  days  of 
publication.  Any  hearing,  if  requested, 
will  be  held  35  days  after  the  date  of 
publication  or  the  first  workday 
thereafter.  Prehearing  briefs  and/or 
written  comments  from  interested 
parties  may  be  submitted  not  later  than 
25  days  after  the  date  of  publication. 
Rebuttal  briefs  and  rebuttals  to  written 
comments,  limited  to  issues  raised  in 
those  comments,  may  be  filed  not  later 
than  32  days  after  the  date  of 
publication.  The  Department  will 
publish  the  final  results  of  the 
administrative  review  including  the 
results  of  its  analysis  of  any  such 
comments  or  hearing. 

These  exporters  requested  partial 
revocation  of  the  order  and,  as  provided 
for  in  S  353.54(e)  of  the  Commerce 
Regulations,  have  agreed  in  writing  to 
an  immediate  suspension  of  liquidation 
and  reinstatement  in  the  order  under 
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cuiauustances  spedfied  in  die  written 
agreement.  These  fiims  have  not 
shipped  diis  merchandise  for  more  dwn 
four  years.  We  asked  ourTokjro  office 
to  verify  that  there  had  been  no 
shipments  of  this  merchandise  to  the 
United  States  during  the  last  four  year^ 
Itoman  and  Mttioi  lefased  to  allow 
verification  and  Mitsabishi  coold  not 
substantiate  that  diere  had  been  no 
sales  for  die  last  four  years.  Therefore, 
the  Departnent  oed  the  best 
infonnatioo  available  in  detennining  the 
cash  deposit  for  those  firms  and  we 
deny  their  request  for  revocation. 

Therefore,  we  tentatively  determlae  to 
revoke  the  antidumpting  ^ty  order  oa 
spun  acrylic  yam  from  Japan  with 
respect  to  C  Itoh  ft  Co.,  Ltd,  Gunze 
Sangyo,  Inc.,  ^fichimen  Corp.,  Nissho 
IwaJ  Corp.,  and  Teijin  Shoji  Kaisha,  Ud 
If  tins  partial  revocation  is  made  final,  it 
will  apply  to  all  unliquidated  entries  of 
diis  merchandise  eiqiocted  by  these 
firms  entered,  or  wi&drawn  from 
warehoose.  for  consumption  on  or  after 
the  date  of  publication  of  this  notioe. 

Further,  as  provided  for  by  S  353.4S{b) 
of  the  Commerce  Regulations,  the 
Department  shaU  require  a  cash  deposit 
of  estimated  antidumping  duties  based 
on  the  above  margins.  For  any 
shipments  from  the  one  remaining 
known  manufacturer /exporter  not 
covered  by  this  review,  the  cash  deposit 
will  continue  to  be  at  dia  rate  pnbhshed 
in  the  final  results  of  the  last 
administrative  review  for  Uiat  firm  (49 
FR  22368,  May  29. 1964).  For  any  further 
entrtes  of  this  merchandise  &om  a  new 
exporter,  not  covered  in  diis  or  prior 
administrative  reviews,  whose  first  < 
shipment  occured  after  March  31, 1967 
and  who  is  unrelated  to  the  reviewed 
firms  or  any  previous^  reviewed  firm, 
no  cash  depMit  shall  b«  regained.  These 
deposit  requirements  are  elective  fat  all 
shipmeals  of  Japanese  sp«i  aoylic  yam 
entered,  of  withdrawn  from  warehoose, 
for  oonsomptian  on  or  after  the  date  of 
publicatioa  of  the  final  resvlts  of  diia 
administrative  review. 

This  adnnmstratrre  review,  tentative 
determinatian  to  revoke  in  part,  and 
notice  are  in  accordance  widi  sections 
751(a)(1)  and  (c)  of  die  Tariff  Act  of  1930 
(19  U.S.C.,  1675  (a)(1).  (c)),  and 
SS  353.S3a  and  3S3.S4  of  die  Commerce 
Regdadons  (19  CFR  S53.53a,  354). 
Joseph  A.  Spatriai, 

Acting  Assiatant  Secretary  for  Import 
Adminittratioa. 

Date:  May  19, 198a 
[FR  Doc  8S-12911  Wed  6-7-68;  8:45  am] 
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Nanonai  uoaanic  ano  Avnoapnanc 


CoaatalZona 
Conilstanqf 


llyyTipTop 
lanObiactionby 
South  CaroHna  ComM  Cound 

AOENCY:  National  Oceanic  and 
Atmospheric  Administratioii; 
Commerce. 

action:  Dismissal  of  appeal. 


Tip  Top  Associates  (Appellant)  hied 
an  appeal  with  the  Secretary  of 
Commerce  imder  section  307  of  die 
Coastal  Zone  Management  Act  in 
response  to  an  objecdon  by  die  Soudi 
Carolina  Coastal  Council  (State)  to  die 
Appellant's  consistency  certification  for 
U.S.  Aimy  Corps  of  Engineers 
Application.No.  P/N  87-3B-S51  for  die 
fining  of  a74  acres  of  wetlands  for  the 
conatniction  of  a  roadway  over  Cowford 
Creek  in  Horry  County,  South  Carolina. 

Since  the  filing  ol  dds  appeal  tha 
State  has  determined  that  the  propoaed 
activity  is  coaaisteot  with  South 
Carolina's  Coastal  Zone  Managonent 
Program.  T^  determination  is  based  on 
new  infomntion  submitted  by  the 
Appellant  which  indicates  that  the 
proposed  roadway  will  provide  access 
for  a  fire  station.  In  addition,  die 
Appelant  has  agreed  to  address 
mitigation  for  unavoidable  losses  in  the 
project  design.  TUs  mitigation  wiB  be 
coordinated  widi  (he  State. 

Upon  notification  by  the  parties  that 
this  matter  has  been  resolved  amicably, 
the  appeal  has  been  dismissed.  Tip  Tqp 
Associates  is  barred  from  filing  another 
appeal  from  the  Soudi  Carolina  Coastal 
Council's  objection  to  Tip  Xaip 
Associates'  original  consistency 
certifioatkn. 

KMfVinMBIINFOmiATKM  CONTACT 

Cynthia  L  Madcey.  Attorney /Advisor, 
G^fice  of  the  Assistant  Goaual  Counsel 
for  Ocean  Services.  National  Oceanic 
and  Atibo^heric  Administntion.  U.S. 
Dq)wtiiieat  (rfCoaiBerce,  1B25 
Connecticat  AvawM,  NW..  Suite  603. 
Washington.  DC  20235.  (28^  673-5200. 

Oats:  |uM  1.  ram. 
WiBm  &  BvaBB. 
Under  Secretary  for  Oceaia  and  Atmotidiere. 

[Federal  Domestic  AssUtant  Catalog  N& 
11.41«  Coastal  Zoat  MaaageoMot  ftof^ia 
Asaistance] 

[FR  Doc.  88-12866  Filed  6-7-86: 8.-4S  am] 


Notioe  is  hereby  given  that  an 
^ipf^cuak  has  aiq>yed  In  Aie  form  for  a 
Pendt  to  take  marine  maamials  as 
authorteed  by  dia  Marine  kfamnal 
Protection  Act  of  1972  (16  U,S;a  1361- 
14N)7).  and  die  Regulations  Governing 
the  Taking  and  Importing  of  Marine 
Mammals  (SO  GFR  Part  216). 

LAppUoaat  Duke  University  Marine 
Laboratory.  Piven  bland,  Beaofort 
North  Carolina  28616. 

Z  Type  fl/AmuC:  Scientific  ReseardL 

3.  Name  and  Nuaiber  ofMammtih: 
AdanticbottI«iose  dolpUn  [Thrsiopa 
truncataa],  300. 

4.  Type  of  Take:  Potential  harassment 
while  determiniog  if  seasonal  or  inter- 
annual  population  exist;  individual 
identification:  and  an  examination  of  die 
social  organization  of  the  do^hins. 

&  LoaatioD  of  Activity:  North  Carolina 
coastal  and  estuarine  wraters. 
6.  Period  of  Activity:  2  Years. 

Concurrent  widi  die  publication  of 
this  notice  in  the  Federal  Hamster,  die 
Secretary-^  Commerce  is  forwarding 
copies  of  diis  application  to  die  Marine 
Mammal  Conunission  and  the 
Committee  of  Sdentlfic  Advison. 

Written  data  or  views,  or  requests  for 
a  puUk  hearing  on  dus  api^ication 
should  be  submitted  to  the  Assistant 
Administrator  for  Fisheries,  Naticmal 
Marine  Ilaheries  Service,  U.S. 
Department  of  Coameroe,  Washington, 
DC  20235.  wHhfa  aodays  of  die 
pnbHcation  -of  this  ndtice.  Those 
individuals  requesting  a  hearing  should 
set  forth  theapedfic  reaaoos  why  a 
hearing  on  this  particolar  application 
would  be  appropriate.  The  holding  of 
soch  hearii^  is  at  fte  discretion  of  the 
Assistant  Administrator  for  Fisheries. 

AH  statemwits  and  options  contained 
in  this  application  an  summaries  of 
those  of  die  Applicant  and  do  not 
neceesarHy  reflect  die  views  of  the 
National  Maridk  Fldieries  Service. 

Documents  submitted  in  omnaction 
with  the  above  aiyBcation  are  available 
for  review  by  interested  persons  in  the 
fatiowiag  offices: 

CMBoe  of  ftotected  Reboorces  and 
Habitat  Ptograaaa,  Nalianal  Marine 
Hsheries  Senice.  1625  CamiBCticBt 
Avenue,  NW..  Rm  606,  Waahington,  DC; 
and 

Director,  Southeast  Region,  National 
Marine  Fisheries  Service.  9450  Koger 
Boulevard.  SL  Petersburg,  Florida  33702. 


Date:  June  2, 1968. 

NsH^iMat, 

Director,  Office  of  Protected  Resourcet  and 

Habitat  Programs,  Natiaaai  Marine  Fi^mrws 

Service. 

[FR  Doc.  8B-U849  Piled  »-7-66i  8:46  am] 
aajjMQ  cooc  Mtt-a-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Sooralary ' 

Dofanae  Advisory  CommittM  on 
lHHtary  Personnel  Taatiny 

Pursuant  to  Pub.  L  92-463,  notice  is 
hereby  given  diet  a  meeting  of  the 
Defense  Advisory  CfMnmittee  on 
Military  Personnel  Testing  is  scheduled 
to  be  held  from  8:30  ajn.  to  5  p  jn.  on 
June  28, 1968,  and  from  8:30  aja  to  noon 
on  June  29, 1968.  The  meeting  will  be 
held  at  die  Doableti«e  Hotel,  2  Portola 
Plaza  in  Monterey,  California  93940.  The 
purpose  of  the  meeting  is  to  review  the 
equating  of  new  forms  of  die  Armed 
Services  Vocational  ^titnde  Battery. 
Persons  desiring  to  make  oral 
presentetiOTS  or  sabmit  written 
statements  for  consideration  at  die 
Committee  meeting  must  contact  Dl 
Anita  R.  Lancaster.  Executive  Secretary, 
Defense  Advisory  Committee  on 
Military  Personnel  Testing,  Office  of  the 
Assistant  Secretary  of  Defense  (Force 
Management  and  Personnel],  Room 
2B271,  the  Pentagon,  Wadiiogton.  DC 
20301-400a  telephone  (202)  697-8271,  no 
later  dian  June  15, 1988. 
LM.Bynum, 

Altenate  OSD  Federal  Register  Liaison 
Officer,  Departinent  of  Defense. 

June  3, 1988. 
[FR  Doc.  86-12860  Filed  6-7-68;  6:46  am] 


Dapartmant  Of  Iha  Anny 

Army  Sdanca  Board;  Cloaad  Heating 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  02-483),  announcement  is  made 
of  the  fallowing  Committee  Meeting: 

Name  of  the  Committer:  Amy 
Science  Board  (AS). 

Date  of  Meeting:  21-24  June  1988. 

Time:  0830-1600  hours. 

Place:  Redstone  Arsenal,  Huntsville. 
Alabama. 

Agenda:  The  Army  Science  Board 
Independent  Evaluattm  Panel  (rf  the 
Stinger  Missile  Astern  will  meet  for 
brie&igs  by  MICOM,  the  ftogram 
Kcecutive  Office,  and  the  contractor. 
This  meeting  will  be  closed  to  the  public 
in  accordance  with  Section  552b(c)  of 
Ude  5,  U.S.C  specifically  sul^Mutigraph 


(1)  dwrecrf,  and  "Hde  5,  U.S.C  Appendix 
2,  sabsection  10(d).  The  classified  and 
unclassified  matters  and  proprietary 
information  to  be  discussed  are  so 
inextricably  intratwined  so  as  to 
predade  opening  any  portion  of  the 
meeting.  Contact  die  Army  Science 
Board  Administrative  Officer,  Sally 
Warner,  for  fiother  informati<m  at  (202) 
605-3039  or  605-7046. 
SdlyAfVanar, 

Administrative  Officer,  Army  Science  Board. 
PH  Doc.  88-12874  Filed  6-7-88;  8:45  am] 


Privacy  Ad  Of  1974,  Allorad  Syalam  Of 
Racorda 

AOEMCV:  Department  of  die  Army,  DOD. 
ACnoit  Notice  of  an  altered  system  of 
records. 

summary:  The  Department  of  die  Army 
is  altering  a  system  of  records  to  its 
existing  inventory  of  record  systems 
'  subject  to  die  Privacy  Act  of  1974  (5 
U.&C  552a). 

DATE  This  proposed  action  will  be 
effective  without  further  notice  on  July  8, 
1988,  unless  comments  are  received 
which  result  in  a  contrary 
determination. 

apomtl:  Send  any  comments  to 
Commander,  U.S.  Army  Infonnation 
Systems  Command,  ATTN:  AS-OPS- 
MR  (Mr.  Cliff  Jones),  Fort  Huachuca, 
Ariaona  85ei3-500a  Tdephcme  (002) 
538-6668,  AUTOVON:  879-666& 
•U^PtBMDffrAllV  mPONMATION:  The 
Army's  system  ef  records  notices 
inventory  subject  to  the  Privacy  Act  of 
1974  (5  U.S.C.  562a)  have  been  pubUshed 
to  date  fai  dieFederel  Register  as 
follows: 

FR  Doc  85-10237  (60  FR  22088)  May  29, 1985 

(Compilatioa) 
FR  Doc.  86-14667  (51  FR  23576)  June  3a  1966 
FR  Doc  86-19534  (51  FR  30600]  August  29. 

1966 
FR  Doc  66-25274  (51  PR  40479)  November  7, 

1986 
FR  Doc  66-27560  (n  FR  44361)  December  a 

1986 
FR  Doc  87-6140  (52  FR  11647)  April  13, 1967 
FR  Doc  87-11^9  (S2  FR  18798)  May  18, 1967 
FR  Doc  67-15611  (52  FR  2S00S)  July  9, 1987 
FR  Doc  87-19666  (52  FR  32329)  Ai«ust  27, 

1967 
FR  Doc  87-28438  (52  FR  43932)  November  17. 

1987 
FR  Doc  86-8671  (53  HI  12971)  April  20. 1968 
FR  Doc  86-10356  (58  FR  16675)  May  10. 1968 
The  alteration  consists  of  categories 
of  individuals  covered  by  the  system 
being  expanded  to  indnde  all  fondly 
membmv  of  Department  of  Army 
civilians  adio  receive  care  in  an  Army 
operated  or  Army  regulated  activity  and 
all  persons  suspected  of  abusing  or 


neglecting  fondly  membera  to  indnde 
contracton  that  work  in  Army  operated 
m  Army  regulated  activities.  Categories 
of  records  in  the  system  is  being 
expanded  to  indude  Medical  and 
Family  Advocacy  Case  Management 
Team  records  and  records  concerning 
child  abuse  occurring  in  Army  operated 
or  regulated  activities. 

An  altered  system  report,  as  required 
5  U.S.C.  552a(o)  of  the  Privacy  Act  was 
submitted  on  May  16, 1988  to  die 
Administrator,  Office  of  Information  and 
Regulatory  Affairs,  0MB;  the  President 
of  die  Senate;  and  the  ^leeker  of  tlie 
House  of  Representatives,  pursuant  to 
paragraph  4b  of  A]^>endix  I  to  OMB 
Circular  No.  A-13a  "Federal  Agency 
Reqxmsibilities  for  Maintaining  Records 
Abeut  Individuals,"  dated  December  12, 
1985  (50  FR  5273a  December  24, 1985). 

This  record  system  was  previously 
published  in  the  Federal  Register  at  50  FR 
22223,  May  29, 1965. 
LM.I 


Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

June  3, 198& 
A0917.10OASQ 


Family  Advocacy  Case  Management 
Files. 

SYSTCM  LOCATKME 

Primary:  Commander,  U.S.  Army 
Patient  Administration  Systems  and 
Biostatistics  Activity,  ATTN:  HSHI- 
QPD.  Fort  Sam  Houston,  TX  78234-6070. 

Secondary:  Office  of  the  Surgeon 
General  Headquarters,  Department  of 
die  Army,  ATTN:  DASG-AOR.  5106 
Leesburg  Pike.  Falls  Church,  VA  22041- 
3258,  U.S.  Army  medical  treatment 
facility  and/or  office  on  post,  camp,  or 
station  where  file  was  initiated  or,  in 
some  cases,  subsequently  transferred 
upon  reassignment  of  military  member. 


CA' 


(1)  All  family  memben  entided  to  care 
at  Aimy  medical  and  dental  facilities 
whose  abuse  or  neglect  is  brought  to  the 
attention  of  appropriate  authorities  and 
all  persons  suspected  of  abusing  or 
neglecting  such  family  members. 

(2)  All  family  membos  of  Department 
of  Army  dvilians  who  receive  care  in  an 
Army  operated  or  regulated  activity. 

(3)  All  persons  suspected  of  abusing 
or  ttegle<^ing  family  membera  described 
in  items  (1)  and  (2)  above  to  indude 
contracton  that  work  in  Army  operated 
or  Army  regulated  activities. 
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Medical  and  Family  Advocacy  Case 
Management  Team  records  of  suspected 
or  established  cases  of  child  abuse  or 
neglect  and  cases  of  spouse  abuse  to 
include  child  abuse  occurring  in  Army 
operated  or  regulated  activities,  extracts 
of  law  enforcement  investigative 
reports,  correspondence,  family 
advocacy  case  management  team 
reports,  foUow-up  and  evaluative 
reports,  and  other  supportive  data 
relevant  to  individual  family  advocacy 
case  management  files. 

MJTMOMTV  ran  MAWniUNCC  OF  TMC 


Child  Abuse  Prevention  and 
Treatment  and  Child  Abuse  Prevention 
and  Treatment  and  Adoption  Program 
Reform  Act  42  U.S.C  5101,  et  seq;  5- 
U.S.C.,  sectibn  301;  10  U.S.Cm  section 
3013:  E.0. 9397. 

(1)  To  provide  child  abuse  and  neglect 
and  spouse  abuse  trea^ent  services. 
Services  include  mental  health, 
education,  counseling,  health  care, 
protection,  foster  care,  safe  shelter,  legal 
and  referral  for  members  and  former 
members  of  the  uniformed  services, 
civilians,  and  dependents  receiving  care 
under  Army  auspices  or  in  an  Army 
regulated  or  operated  faciUty^ 

(2)  To  determine  qualifications  and 
suitabiUty  of  Department  of  Army 
civilians  and  contractors  for  duty 
assignments  and  fitness  of  Army      , 
personnel  for  continued  military 
services; 

(3)  To  perform  research  studies  and 
compile  statistical  data  concerning 
uniformed  survices  personnel,  civilians, 
and  dependents  receiving  medical  care 
under  Army  auspices,  or  services 
through  an  Army  operated  or  regulated 
activity. 


TMlSVtnM^ 


CKtwaomnor 

or  SUCH  uses: 


Information  may  be  disclosed  to; 

(1)  Departments  and  agencies  of 
Executive  Branch  of  government  ia 
performancie  of  their  official  duties 
relating  to  coordination  of  family 
advocacy  programs,  medical  care  and 
research  concerning  child  abuse  and 
neglect  aad  spouse  abuse; 

(2)  The  Attorney  General  of  the 
United  States  or  his  authorized 
representatives  in  connection  widi' 
litigation  or  other  matters  under  the 
direct  jurisdiction  of  the  Department  of 
Justice  or  carried  out  as  the  legal 
representative  of  the  Executive  Branch 
agencies: 

(3)  Federal,  state,  at  local 
governmental  agencies  when  it  is 


deemed  appropriate  to  use  civilian 
resources  in  counseling  and  treating 
individuals  or  families  involved  in  child 
abuse  or  neglect  or  spouse  abuse;  or 
when  appropriate  or  necessary  to  refer  a 
case  to  civilian  authorities  for  civil  or 
criminal  law  enforcement  or  when  a 
state,  county,  or  municipal  child 
protective  service  agency  inquires  about 
a  prior  record  of  substantiated  abuse  for 
the  purpose  of  investigating  a  suspected 
case  of  abuse; 

(4)  National  Academy  of  Sciences, 
private  organizations  and  individuals  for 
health  research  in  the  interest  of  the 
Federal  government  and  the  public  and 
authorized  surveying  bodies  for 
professional  certification  and 
accreditation  bodies  for  professional 
certification  cmd  accreditation  sudi  as 
joint  Commission  for  the  Accreditation 
of  Hospitals. 

(5]  See  "Blanket  Routine  Uses"  set 
forth  at  the  beginning  of  the  Army's 
listing  of  record  system  notices. 

raucm  jiND  MiAcncn  ran  STOHMO, 


Diiposmo  Of 


Paper  records  in  file  folders, 
microfilm,  magnetic  tape  or  disc 
punched  cards,  machine  listings,  and 
other  computerized  or  machine  readable 
media. 


Bg  name  of  the  suspected  abused 
child  or  spouse  or  abusive  spouse, 
parent  or  care  taker  and  the  name  and/ 
or  SSN  of  the  military  member 
(Information  may  be  indexed  by  the 
name  of  SSN  of  an  Army  employee, 
member,  or  contracted  employee). 


Records  are  maintained  in  various 
kinds  of  filing  equipment  in  specified 
monitored  or  controlled  areas.  Public 
access  is  not  permitted.  Records  are 
accessible  only  to  authorized  personnel 
who  are  properly  screened  and  trained, 
and  on  a  need-to-know  basis  only. 
Computer  terminals  are  located  in 
supervised  areas  «vith  access  controlled 
by  password  or  other  user  code  system. 


Spouse  records  are  retained  in 
decentraliied  office  files  for  5  years 
after  the  end  of  the  year  in  which  the 
case  is  closed  and  are  then  destroyed. 
Child  records  are  retained  in 
decentralized  office  files  until  the  child 
is  age  23  after  which  the  record  is 
destroyed.  Records  (DD  Form  2486)  in 
the  central  registry  at  the  primary 
location  are  retained  until  the  child  is 
age  23  after  which  information  is 


erased/destroyed:  information  on  adults 
is  retained  for  5  years  after  die  end  of 
the  year  in  which  die  case  was  closed 
and  is  then  erased. 

•VSmi  MANMBlta)  «NO  aoomm: 

The  Surgeon  General,  Headquarters. 
Department  of  Army.  5100  Leesburg 
nke.  Falls  Church.  VA  22041-3258. 

IIOTWICATION  SNOCBNMB 

Individuals  desiring  to  know  whether 
this  system  of  records  contains 
information  about  them  should  contact 
either  die  commander  of  the  medical 
center  or  hospital  where  treatment  was 
received  or  the  Central  Registry  at  the 
U.S.  Army  Patient  Administration 
Systems  and  Bioistatistics  Activity. 
ATTN:  HSHI-QPD.  Fort  Sam  Houston. 
TX78234'e07a 


Individuals  seeking  access  to  records 
in  this  system  pertaining  to  them  shoidd 
submit  a  written  request  as  indicated  in 
"Notffication  procedure".  Individual 
should  provide  his/her  full  name,  SSN, 
current  address,  date  and  location, 
details  that  will  assist  in  locating  the 
records,  and  signature. 


The  Army's  rules  for  access  to  records 
and  for  contesting  contents  and 
appealing  inital  determinations  are 
contained  in  Army  Regulation  340-21  (32 
CFR  Part  505). 


SOUNCI CATCOOMU: 

From  the  individual,  educational 
institutions,  medical  institutions,  police 
and  investigating  officers,  state  and 
local  government  agencies,  witnesses, 
and  records  and  reports  prepared  on 
behalf  of  the  Army  by  boards, 
committees,  panels,  auditors,  eta 
Information  may  also  derive  from 
interviews,  personal  history  statements, 
and  observatioBs  of  behavior  by 
professional  persons  (i.e.,  social 
workers,  physicians — including 
psychiatrists  and  pediatricians, 
psychologists,  nurses,  and  lawyers). 


AU  portions  of  this  system  which  fall 
wiUdn  5  U.S.C  section  552a(k)(2)  and 
(5)  are  exempted  from  the  following 
provisions  of  Tide  5  U.S.C..  section 
552a(d). 

(PR  Doc.  86-12881  Fflsd  »-7-88;  8:45  am] 

I  oooe  M1S41-II 


Dof wiM  Logistica  AgMicy 

Privacy  Act  of  1974;  ItowDacord 
Syatam 

Aomcv;  Defense  Lotties  Agency 
(DLA).DoD. 

ACnONE  Notice  irfa  new  record  system 
subject  to  the  Privacy  Act 


:  The  Defense  Logistics 
Agency  proposes  to  add  a  new  record 
system  subject  to  the  Privacy  Act  of 
1974,  as  amended  (5  U.S.C.  552a). 

DATE  This  proposed  action  will  be 
effective  without  farther  notice  )uly  8. 
1988,  imless  comments  are  received 
whidi  would  result  in  a  contrary 
determination. 

address:  Send  any  comments  to  Mr. 
David  Henshall.  DLA-XAM  Defense 
Logistics  Agency,  Cameron  Station, 
Alexandria.  VA  22304-6130.  Telephone 
(202)  274-6234. 

sumcMBrrAiiv  mramiATiON:  The 
Defense  Logistics  Ag«icy  notices  for 
systems  of  records  subject  to  the 
Privacy  Act  of  1974  (5  U.S.C  562a)  have 
been  published  in  die  Federal  Remoter 
as  follows: 

FR  Doa  85-10237  (SO  PR  22897)  May  29, 1985 

(DoD  Compilation) 
FR  Doc.  85-30123  (50  FR  51898)  December  2a 

1985 
FR  Doc  86-17258  (51  FR  27443)  July  31, 1988 
FR  Doc  86-19035  (51  FR  30104)  August  22, 

1988 
FR  Doc  87-21654  (52  FR  35304)  September  18, 

1987 
FR  Doc  87-22481  (52  FR  37495)  October  7, 

1967 
FR  Doc  86-03220  (53  FR  04442)  February  16. 

1988 
FR  Doc  88-06659(53  FR  06665)  March  26. 

1666 

A  new  system  report  as  required  by  5 
U.S.C.  552a(o)  of  the  Privacy  Act  was 
submitted  on  May  27, 1988,  pursuant  to 
paragraph  4b  of  Appendix  I  to  OMB 
Circular  No.  A-130,  "Federal  Agency 
Responsibilities  for  Maintaining  Records 
About  Individuals."  dated  December  12, 
1985. 

LALByuum, 

Alternate  OSDFedenU  Register  Liaisoa 
Officer,  Department  of  Defense. 

June  3, 198& 
8322.81  DLA-LZ 


Training  Cohort  Data  Base. 

SYSTiM  location: 

Naval  Automation  Data  Facility 
(NAVDAF),  Naval  Tt«ining  Center, 
Building  ?040,  Orlando,  FL  32813-«n8. 


All  military  officers  and  enlisted 
personnel  who  entered  active  duty  after 
July  1, 1971,  t>r  who  became  a  member  of 
a  reserve  component  after  October  1, 
1970;  DoD  dvdian  emidoyees  of  die 
military  services  since  December  31, 
1976. 


Computerized  records,  some  of  which 
are  organized  into  yearof-entry  cohorts. 
These  records  «ue  copied  froB  STiistiag 
data  files  and  reports  (see  Sources 
below).  LongitucUnal  information 
consists  of  Social  Security  Account 
Number,  demographic  and  accession- 
related  informatianaHch  as  age,  sex, 
race,  ethnicity,  mental  aptitude  scores, 
physical  characteristics,  date  of  entry; 
military  personnel  information  such  as 
rank,  term  of  service,  promotion  dates; 
training  and  occupational  information 
such  as  inservlce  schooling,  on-the-job 
training,  and  military  occuption  with 
corresponding  dates;  training  outcome 
and  job  performance  measurements:  and 
sparation-related  information  sudi  as 
eligibility  to  reenlist 

AUTHOMmr  ra«  IMNmMANCC  OP  THB 

svstcm: 

10  U.S.C.  113;  10  U.S.C.  131: 10  U.S.C. 
136;  E.0. 9397. 

raaKMca(s)c 

Tne  purpose  of  the  system  of  records 
is  vO  provide  a  central  iadlity  that  will 
suppOTt  the  DoD  traiaiog  coBmunity  in 
the  following  activiter  Reviewing 
training  requirements  and  assessing 
occupational  treads:  examining  training 
attrition  patterns,  trainiag  management 
options,  methods,  and  efficiency; 
tracking  occupational  skiU  and 
experience  inventories,  and  changes  in 
occupation  pipelines;  and  developing 
training,  performance,  readiness 
linkages  to  support  research  and 
planning  activitives. 


HANfTAMDM 


CA1 


I  AND -fwraivoaaa  or  sucN  1 

See  the  blanket  fontiae  ases  set  fsrdi 
at  the  begiiuiing  of  the  DLA  listings  of 
systems  of  reowds  which  are  also 
applicable  to  this  record  system. 


lOF 


MTHiSYSmC 


Magnetic  computer  tape  and  disk. 

RITIMfVABHJTV: 

Retrievable  by  Social  Security 
Account  Number. . 


At  NAVDAF.  tapes  are  stored  in  a 
locked  vanlt  in  the  madiine  room,  lliis 
is  a  controlled  access  area  whidi  can  be 
accessed  only  by  the  AP  Security 
Officers,  OIC,  or  tape  librarian.  Tapes 
are  mounted  for  processing  by  use  of  die 
Tape  Management  System  whereby 
each  tape  contains  a  unique  LO.  and 
account  number.  Only  authorized  users 
can  issue  job  control  instructions  at 
program  run  time  to  instruct  the 
operator  in  mounting  appropriate  tapes. 
Back-up  tapes  are  stored  in  a  separate 
locked  vault  located  at  the  opposite  end 
of  the  facility. 

Disk  storage  is  protected  with 
passwords  at  both  account  and  file 
levels.  The  password  protection  also 
controls  type  of  access  to  the  file. 

The  original  tapes  are  maintained  in  a 
locked  room,  with  restricted  access,  at 
Defense  Training  and  Performance  Data 
Center,  3280  Progress  Drive,  Oriando. 
FL  32826-3229 


aeitNIION  AND  I 

These  files  consitute  a  historical  data 
base  and  are  permanent 


Manager,  Training  Cohort  Data  Base, 
Defense  Training  and  Performance  Data 
Center  (TPDC),  3280  Progress  Drive, 
Oriando,  FL  32826-3229. 


NOTIFICATION 


Information  may  be  obtained  from  the 
System  Manager. 


Requests  from  individuals  should  be 
addressed  to  the  System  Manager. 

Written  requests  for  information 
should  contain  SSAN,  date  of  birth,  and 
date  of  entry  into  military  service,  as 
well  as  current  address  and  telephone 
number  at  which  the  individual  can  be 
reached. 

For  personal  visits,  the  individual 
should  provide  acceptable 
identification,  such  as  driver's  license  or 
military  identification  card. 


The  DLA  rules  for  access  to  records 
and  for  contesting  contents  are 
contained  in  DLA  Regulation  5400.21, 32 
CFR  Part  1288. 

RKCOND  SOUNCt  CATIQOMIS: 

The  military  services;  the  Defense 
Manpower  Data  Center,  Defense 
Logistics  Agency. 

KxnimoNS  cuuMso  ran  ths  systok 

None. 
[FR.  Doc  86-12863  Filed  6-7-88;  8:45  an) 
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DepannMin  ot  mv  pisvy 

Privacy  Act  of  1974;  Now  Rocofd 
'Systotn 


r.  Department  of  the  Navy,  DOD. 
action:  Notice  of  a  new  system  of 
records  subject  to  the  Privacy  Act 


:  The  Department  of  the  Navy 
is  adding  a  new  record  system  subject  to 
the  Privacy  Act  of  1974.  as  amended.  (5 
U.S.C  552a). 

OATtt:  This  proposed  action  will  ba 
effective  without  farther  notice  July  8, 
1988,  unless  comments  are  received 
which  would  result  in  a  contrary 
determination. 

ADORCSS:  Send  any  comments  to  Mrs. 
Gwen  Aitken.  Head.  PA/FOIA  Branch. 
Office  of  the  Chief  of  Naval  Operations 
(OP-09B30),  Department  of  the  Navy. 
The  Petatagon.  Washington.  DC  20350- 
2000.  telephone:  202-607-1459,  autovon: 
227-1459. 

supruaMNTARV  mpohmahon:  The 
Department  of  the  Navy  systems  of  - 
records  notices  subject  to.  the  Privacsy 
Act  of  1974  have  been  published  in  the 
Federal  Register  as  follows: 

FR  Doc  ae-MSS  (51  FR  1290B)  April  IB,  1086 
FR  Doc  86-10763  (51  FR  18066)  May  16, 1986 

(Compilation) 
FR  Doc  86-12448  (51  FR  19664)  )uiie  3, 1966 
FR  Doc  a&^igzo?  (51  FR  30377)  August  2li 

1966 
FR  Doc  86-19206  (51  FR  30393)  August  2lk 

1986 
FR  Doc  86-28835  (51  FR  45031]  December  23, 

1986 
FR  Doc  87-1144  (52  FR  2147)  lanuary  20, 1987 
FR  Doc  87-1145  (52  FR  2140)  January  2a  1987 
FR  Doc  87-5783  (52  FR  8500)  March  18, 1967 
FR  Doc  87-9686  (52  FR  15530)  April  29. 1987 
FR  Doc  87-13500  (S2  PR  22671)  June  15. 1967 
FR  Doc  87-27707  (S2  FR  45846)  December  2, 

1987 
FR  Doc  88-iaen  (53  FR  17240)  May  16, 1968 

A  new  system  report,  as  required  by  5 
U.S.C.  552a(o)  of  the  Privacy.  Act  was 
submitted  on  May  16. 1988,  pursuant  to 
paragraph  4b  of  Appendix  I  to  OMB 
Circular  No.  A-130.  "Federal  Agency 
RespoosibiUties  for  Maintaining  Records 
About  Individuals,"  dated  December  12. 
1985. 

LJti.  Bynum, 

Alternate  O^  Federal  Reg/BterLiaiaon 
Officer,  Department  of  Defense. 
June  3. 1968. 

N017S4-S 


Navy  Child  Development  Services 
Program. 


and  Marine  Corps  activities  both  in 
CONUS  and  overseas. 


CA- 


tnim 


Navy  and  Marine  Corps  service 
members  and  their  families  or 
dependents.  In  certain  locations,  DOD 
civilian  employees  may  be  eligible  for 
services. 


CATSOOMM  op  RCCONDS  M  THl  SWIMK 

File  contains  personal  information 
such  as  name;  ^N;  case  no.;  home 
address  and  telephone  number; 
insurance  coverage;  names  of  parents 
and  children;  performance  ratkig; 
complaints;  background  infonnatioai 
including  medicai  education  references, 
and  prior  woric  experience,  information 
from  NIS,  the  family  advocacy  program, 
base  security,  and  state  and  local 
agencies;  information  related  to 
screening,  training,  and  iii4>lementation 
of  the  Family  Home  Care  program:  and 
reports  of  fire,  safety,  housing,  and 
environmental  health  inspections. 
Childrens'  records  will  also  include 
developmental  profiles. 

AUTHOMTY  TOR  MAMTINAIieS  or  TNI 


10  U.S.C.  5031: 42  U.S.C  5106.  and 
Executive  Order  9397. 

nMPOSi(s): 

To  develop  child  care  programs  that 
meet  the  needs  of  diildren  and  families, 
provide  child  and  family  program 
eligibility  and  backgroiuid  information: 
verify  health  status  of  children  and 
verify  immunizations,  note  special 
program  requirements:  consent  for 
access  to  emergency  medical  care;  data 
required  by  U^A  programs. 


ROunMUMSori 

TMl  SVSliM,  MCUJOMO  CA1 


AND  THl 


OrSUCHUHK 


To  officials  and  employees  of  the 
Naval  Military  Personnel  Command  and 
Navy  and  Marine  Corps  Family  Service 
Centers,  including  Child  Development 
Centers. 

To  Federal  officials  involved  is  Child 
Care  Services,  inclatfing  child  abuse. 

To  State  and  local  officials  involved 
with  Child  Care  Services  if  required  in 
the  performance  of  thek  official  duties. 

The  Blanket  Routine  Uses  that  appear 
at  the  beginning  of  the  Department  of 
the  Navy's  compilation  also  apply  to 
this  system. 


MTMl 


By  last  name  of  member  and  SSN. 


Records  are  maintained  in  monitored 
or  controlled  areas  accessible  only  to 
authorized  personnel  Building  or  rooms 
are  locked  outside  regular  working 
hours. 


Records  are  kept  for  two  years  after 
individual  is  no  longer  in  the  Child 
Development  Prograntand  then 
destroyed. 


Head.  Child  Development  Services 
(NNffC-esl),  Naval  Military  Personnel 
Command.  Washington.  DC  20370-5000. 


NOTIFICATION  I 

Written  requests  may  be  addressed  to 
the  appropriate  Navy  or  Marine  Corps 
activity  concerned  (see  Directory  of  the 
Department  of  the  Navy  Mailing 
Addresses).  Individuals  should  provide 
proof  of  identify  and  full  name. 

The  agenc3r's  rules  for  access  to 
records  may  be  obtained  from  the 
Systems  Manager. 


CONTCSTNMI 

The  agency's  rules  for  contesting 
contents  and  appealing  initial 
determinations  i^  die  individual 
concerned  may  be  obtained  from  the 
system  manager. 

NMOND  aOUNCS  CATMONHSS: 

Information  in  this  system  comes  from 
individuals  either  applying  as  child  care 
providers  or  participant  of  the  Family 
Home  Care  program;  backgroimd  checks 
from  State  and  local  authorities:  housing 
officers;  information  from  the  Family 
Advocacy  program;  base  securify 
officers  and  base  fire,  safefy  and  healdi 
officers;  and  local  fajnily  home  care 
monitors  and  parents  of  children 
enrolled. 


I  MR  TNI  SV8IUI: 

Parts  of  this  system  may  be  exempt 
under  5  U.S.C.  SS2a(k)(2).  The  exemption 
rule  for  this  system  is  contained  in 
SECNAVINST  S211.S  series  (32  CFR  Part 
701). 

[FR  Doc  86-12862  Filed  6-7-88;  8.-45  am] 
sauNS  coot  asis-si-H 


Imvw  RoMWCh  AflvMory  CuiiiiiiillMt 


Navy  Child  Development  or  FamQy 
Service  Centers  located  at  various  Navy 


Paper  records  m  file  folders  or 
computer  disks. 


Pursuant  to  the  provisions  of  the 
Federal  Advisoiy  Committee  Act  (5 
U.S.C  App.),  notice  is  hereby  given  that 
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the  Naval  Research  Advisoiy 
Committee  Panel  on  Next  Generation 
Computer  Resources  will  meet  on  June 
zr-TO,  1968.  The  meeting  will  be  held  at 
the  Applied  Physics  Laboratory.  Johns 
Hoidcbs  UniverBity.  Johns  Hopkins 
Road.  Laurel  MD  20717.  The  meeting 
will  commence  at  WOO  a.m.  and 
terminate  at  5M)  pjn.  on  June  27;  and 
commence  at  8KX)  ajn.  and  terminate  at 
5:30  p  jn.  on  June  28;  and  commence  at 
8KX)  a.m.  and  terminate  at  S.'OO  pjn.  on 
June  29, 1988.  All  sessions  of  tiuB  meeting 
will  be  closed  to  the  public 

The  purpose  of  the  meeting  is  to 
provide  briefings  for  the  panel  members 
on  computer  resources.  The  agenda  will 
include  technical  briefings  and 
discussions  addressing  OSD/Joint 
Service  Coordination,  the  military 
embedded  computer  maiicet  Navy 
program  requirements  for  Next 
Generation  Computer  Resources  and 
ruggedization^  tedmology.  These 
briefings  and  discussions  will  contain 
classified  information  that  is  specifically 
authorized  under  criteria  established  by 
Executive  Order  to  be  kept  secret  in  die 
interest  of  national  defense  uid  is  in 
fact  property  classified  pursuant  to  such 
Executive  Chder.  The  classified  and  '■ 
nonclassified  matters  to  be  discnssed 
are  so  inextricably  intertwined  as  to 
preclude  opening  any  portion  of  die 
meeting.  Acoordiagly,  the  Secretary  of 
the  Navy  has  determined  in  writing  that 
the  public  interest  requires  that  all 
sessions  of  me  meeting  be  closed  to  the 
public  because  they  wUl  be  concerned 
with  metiers  listed  in  section  S52b(c)(l) 
of  titie  5,  United  States  Code. 

For  furdier  information  concerning 
this  meeting  contact  Commander  L  W. 
Snyder,  U.S.  Navy.  Office  of  Naval 
Research.  800  North  Quincy  Street. 
Ariiogton.  VA  22217-500a  Telephone 
Number  (202)  800-4870. 

Date:  June  2,  ig6& 
IaiwM.Viisa. 

Lieutenant,  US,  Navy,  Alternate  Federal 

Register  Liaison  Officer. 

PH  Do&  86-12852  Filed  ft-7-88: 8.-45  am] 


DEPARTMENT  OF  ENERGY 

Federal  Enoigy  Regulatory 
CofiMMesion 

[Doctot  Nos.  ER8e-41»-000^  et  sL] 

Kaneaa  Power  A  UgM  Co.  el  aL; 
Electnc  Ratai  Smal  Power  ProdMCtion, 
and  liiterlocfcing  Directorate  FMnge 

June3.19e& 

Take  notice  that  the  foUowing  filings 
have  beeq  made  with  the  Commission: 


1.  Kansas  Pow«  and  U|^  Company 

[Docket  Na  ERa8-416-000] 

Take  notice  that  on  May  25, 1968. 
Kansas  Power  and  Light  Company  (KFL) 
tendered  for  filing  a  newly  executed 
renewal  contract  dated  May  3. 1988, 
with  the  Qfy  of  SL  John.  St  John. 
Kansas  for  wholesale  electric  service  to 
that  commonify.  KFL  states  tiiat  this 
contract  provides  essentially  for  a  ten 
year  extension  of  the  original  terms  of 
the  presently  approved  contract  The 
proposed  effective  date  is  August  1, 
1988.  In  addition.  KPL  states  diat  copies 
of  the  contract  have  been  mailed  to  the 
Cify  of  St  John  and  tiie  State 
Corporation  Commission. 

Comment  date:  June  20, 19661,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  The  Coonscticut  Light  and  Power 
Compaiqr 

[Dodcet  No.  ER8»-417-000] 

Take  notice  tirnt  on  May  25, 1988,  The 
Connecticut  Light  and  Power  Company 
(CL&P)  tendeced  for  filing  a  proposed 
rate  sdiedule  with  respect  to 
Transmission  Service  AgreemenU 
("Agreements",  described  below  as 
"A^eement  A"  dated  December  21, 

1987.  "Agreement  B"  dated  January  9. 

1988.  and  "Agremnent  C  dated  January 
12. 1988)  between  (1)  CLftP  and  Western 
Massachusetta  Electric  Company 
(WMECO)  and  (2)  Boston  Edison 
Company  (BECO)  and,  effective 
February  29. 1988,  a  proposed 
termination  in  accordance  with  the 
terns  of  Agreement  A. 

CL&P  states  that  Agreement  A 
provides  for  service  to  BECO  for  the 
transmission  of  BECO's  purchase  of 
entidementa  in  electric  capacify  and 
associated  energy  from  a  certain 
generating  lujlt  on  the  system  of  Public 
Service  Electric  &  Gas  Company  and  of  ' 
electric  system  capacify  and  associated 
energy  from  the  systems  of  Long  Island 
Lighting  Company  and  Con  Edison 
Company  of  New  York.  In&:  Agreement 
B  provides  for  the  transmission  of 
BECO's  purchase  of  electric  system 
capacify  and  assoctated  energy  from  the 
system  of  the  Connecticut  Municipal 
Electric  Energy  Cooperative;  and 
Agreement  C  provides  for  the 
transmission  of  BECO's  purchase  of  (i) 
entiUements  in  electric  capacify  and 
associated  energy  from  certain 
generating  units  on.  and  (U)  electric 
system  capacify  and  associated  energy 
firom.  the  system  of  The  United 
Illuminating  Company. 

The  transmission  marge  rate  is  an 
annual  rate  developed  in  accordance 
with  Appendix  A  aiod  Exhibits  L II  and 
in  thereto  of  each  of  the  Agreements. 


Tlie  transmission  charges  ire 
determined  by  the  product  of  (i)  the 
appropriate  annual  transmission  charge 
rate  (expressed  in  $/kW-yr)  divided  by 
52  for  die  weeldy  diarge.  or  12  fioo'  the 
monthly  charge,  and  (U)  the  nnnJ}er  of 
Idlowatto  of  capacify  and  energy 
purchased  by  BECO  during  such  wedc 
or  month. 

CLftP  requeste  that  the  Commission 
waiver  its  standard  notice  periods  exA 
permit  the  rate  schedule  to  become 
effective  as  of  December  21, 1987,  and 
permit  Agreement  A  to  terminate  in 
accordance  with  its  own  terms,  e^ctive 
February  29, 1988. 

WMECO  has  filed  a  Certificate  of 
Concurrence  in  this  docket 

CL&P  states  that  copies  of  diis  rate 
schedule  have  been  mailed  or  delivered 
to  CL&P,  WMECO,  and  BECO  (Boston. 
MA). 

CL&P  further  states  tiiat  die  filing  is  in 
accordance  with  Section  35  of  die 
Commission's  Regulations. 

Comment  date:  June  20, 1968,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

S.  11m  Connecticut  Light  and  Power 
Company 

[Docket  No.  ER8&^18-000] 

Take  notice  diat  on  May  25, 1988,  The 
Connecticut  Light  and  Power  Company 
(CL&P)  tendered  for  filing  a  proposed 
rate  sdiedule  and,  effective  April  30, 
1988,  a  proposed  termination  in 
accordance  ivith  the  terms  of  said  rate 
schedule,  widi  respect  to  a  Transmission 
Service  Agreement  (Agreement)  dated 
November  1, 1987  between  (1)  OAP  and 
Western  MMsachusetta  Electric 
Company  (WMECO)  and  (2)  Braintiee 
Electric  Light  Department  (Braintree). 

CL&P  states  diat  the  Agreement 
provides  for  service  to  Braintree  for  the 
transmission  of  the  purchase  of  an 
entitiement  in  electric  capacify  and 
associated  energy  from  a  certain 
generating  unit  in  wUch  the  Connecticut 
Municipal  Electric  Energy  Cooperative 
(CMEEC)  has  aa  entitiement 

The  transmission  charge  rate  is  an 
annual  rate  cieveloped  in  accordance 
with  Appendix  A  and  Exhibits  L  D  and 
HI  thereto  of  the  Transmission 
Agreement  The  monthly  transmission 
charge  is  determined  by  the  product  of 
(i)  the  appropriate  annual  transmission 
charge  rate  (expressed  in  $/kW-yr) 
divided  by  12,  and  (ii)  the  number  of 
kilowatts  of  capacify  and  energy 
purchased  by  Braintree  during  each  such 
month  of  the  Term.  Such  transmission 
charge  is  reduced  in  recognition  of 
payments  made  by  Braintree  to  other 
systems  also  providing  transmission 
service. 


21S14 
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CL&F  requests  diet  the  Comndsston 
waiw  Its  standard  notke  periods  md 
pemilt  Ifae  Anieement  [Q  to  beconie 
efhctiTe  as  el  November  1. 1987,  (ii)  to 
supersede  a  prior  trsiwHitssioD  service 
agiseiuent  fCLtf  Rate  Schedule  FERC 
Na  364,  WMBCO  Rale  Sdiedule  FBtC 
No.  2B9),  tinis  autuiuaticany  tenoinating 
the  prior  agreement,  and  (iii)  to 
teradnate,  in  accordance  with  its  own 
tenss,  etlectHre  ^^fil  301  l^Bo. 

WNBOO  lias  nhig  a  Certificate  n 
Concaf  fence  in  tnis  oodcet. 

CLtf  states  ftat  copies  of  dris  rate 

to  CLkP.  WMECO.  and  Btaiatree  (jEest 
BraialrBe,MA). 

CL&P  further  states  diat  the  filHW  Is  fai 
acosRiaBoe  with  Section  35  of  tfie 


Cammetti4iatK:im»XK'rtm,ia 

accordance  widi  Standard  Paragraph  E 
at  the  ead  of  this  netics. 

4.  The  Connecticut  Ught  and  Fo«wer 
Cooyaqy 

Take  notice  that  on  May  2S,  1068,  Hie 
Connecticut  Lj^^t  and  Power  Compaay 
(CUiP)  tendered  for  filing  a  proposed 
rate  sdiedtde  widt  respect  to  a 
Transmission  Scvviee  Agnenieiit 
(Aff  wsntj  dated  janaary  %,  MBS 
betweea  (1)  CUP  and  WFettem 
MaasadMisetIs  fifactric  Caapaay 
(WHOOO)  «Bd  (2)  South  Hadiey  Oectric 
Light  DepvtSBHit  (Sooth  lladl>iy|. 

CLftP  slates  that  the  AyieeaMBl 
provides  far  service  to  S««lli  Hadky  for 
the  tnuMBissian  of  South  HmHay'* 
purchase  of  electric  systSBi  bapec^  and 
associated  nwangr  fnm  the  system  of 
LitdetoaBkctrfc  U^  ft  Water 
Depwtmem  ^ttletao^ 

The  trsnamisstoB  charge  cate  is  an 
anaaal  rate  developed  in  acGoedanos 
with  Appendix  A  and  Sxhibite  L  Q  «Bd 
ID  thetetool  the  Agreement  T^e%vaekly 
transmissioB  chaiBS  is  deteraiiocd  by 
the  product  of  (i)  ue  ^[iropriate  aoBual 
transmission  chaiy  sate  (eagwissnd  in 
$/kW-yr)  divided  by  «2.  and  (ii|  the 
maximum  mimber  of  Idlowatto  of 
capacity  and  enafgy  South  Ifadky 
purchases  frooa  Littleton  during  an 
hourly  period  of  aadi  such  weeic  of  the 
Tena.  The  transmission  charge  "is 
reduced  in  recognition  of  paysaenta 
made  by  South  Hadiey  to  other  systsBS 
also  pnvidiag  *y«'«i««</w  service. 

OAP  requests  that  &e  CoBunissiea 
waive  its  standard  notice  periods  and 
permit  the  Agreement  to  becoBM 
efiiecSve  as  of  }aauaiy  fl^  19801 

WMECO  has  CQed  a  Certificate  of 
Concurrence  in  this  docket 

CUP  states  that  copies  of  this  rate 
schedule  have  been  mailed  or  delivered 
to  CUP,  WMECO,  and  South  Hadiey. 


CUPforHier  states  ttiat  tfie  fifing  Is  in 
accordance  with  SoOtfoB  Jf  of  te 
ComarisBon's  RagsfatiaasL 

auuBaut  dk;«r  Jaae  10, 1989,  ia 
accardsoee  wi&  Steadard  J 
at  the  end  of  dbii  ODttee. 

5.  Public  Sendee  roanpany  of  New 
Mexico 

[Docket  N&  ERlS-4a»-«}ei 

Taice  Notke  diet  on  May  IB,  1988, 
Public  SenFiee  Cotepany  of  New  Mcodoo 
(PNM)  tendered  far  fiBi^t  AaMMknent 
No.  S  te  tte  Coatract  for  Bleotric  Serrioe 

belvMea  PNM  aad  the  aty  of  GaUep. 
New  Mexico  fCi^.  AmeswhuBgt  No.  3 
provides  for  an  tsdusUiel  luoeiitive  Rete 
under  «drich  nAfwfll  grant  a  rate 
dlsciouBt  to  city  to  eniMe  City  to  retahi 
retail  customer  loads  of  8,909  kW  or    > 
greater  and  to  eooourete  new  loads  ef    - 
3,000  kW  or  greater.  F^fTs  prqposed 
discount  to  City  will  be  in  the  form  of  a 
demand  rate  discount  (^9l40/kW  per 
■lontB  to  City  fur  e^ch  kW^sqU  tmd 
dsBvered  byCKy  toeow^retafl 
customecfs).  City  egrees  to  malce  en  at 
least  equal  redactioB  intates  to  such 
retail  cnatomer^)  flmmlh  elflier  a 
demand  or  an  eiieigy  naige  reduction. 

t^epies  orjMeTHingiiave  ooeu  sewso 
upon  City  and  Hie  New  Mexico  Pubilc 
Service  OBinoussiini. 

CotttBient  datK  fune  20, 1988,  bi 
accordance  wMi  Standard  Paragraph  B 
at  the  end  of  this  sotioe. 

6.  Public  Secvko  Etediie  and  e«e 
Compaay 

[Docket  No.  ER8&-413-M0] 

Take  notice  that  cm  May  24. 1988. 
Public  Service  Electilc  and  Gas 
Company  tPSE&GJ  on  Newailc.  New 
Jersey  tendered  fat  fifing  an  agreonent 
for  tbie  sale  of  power  to  Boston  Bdis<m 
Conggpany  (Effisonl.  Rirsuant  to  tfie 
power  sales  sigreement  PSE&G  sold  to 
Edison  90.MW  of  system  power  during 
the  period  January  1. 1988  throu^ 
January  31, 1988L 

PffiftG  requests  waiver  of  the 
Commission's  reqiilrements  to  penult 
the  power  sales  agreement  to  become 
effective  as  of  the  commencement  of  the 
transaction,  Januaiy  1, 1988.  Copies  of 
the  filing  have  been  served  upon  Etfison. 

Comment  date:  June  201 19811^  bi 
accordance  with  Standard  Paragraidi  E 
at  the  end  of  this  notice. . 


[DKket  Na  EIt8»-«l«400] 

Take  notice  Oiat  onMay  24, 198a 
Portland  General  Electric  Cnnyiaay 
(PGE3  tendered  for  filiqg  its  revised 
Averse  Systan  Cost  {A6Q  which 
become  eSective  wiA  service  im  and 
after  October  1, 1987.  This  filing  indudes 


a  revised  A]9en&  1.  BxhiUt  C  of  dk 
Reddential  Puidiase  and  Sale 
Agaeement  eloqg  wifli  flie  eathariTatiaa 
to  imjilemBnt  the  tariff  rhsepn  from  the 
Pubfic  Umiiir  CoBBiasiaQ  at  Otoegoo. 

PGE  states  Aat  Ae  Sh«  ehows  tfaet 
the  base  ASC  is  SiJ7  Bflb/kWk  which 
when  added  by  the  ^did  qearter  Power 
Cost  Adjustmwit  of  088  fliak/kMA 
results  iflfa  net  ASC  ef  9B.4I. 

Comment  dbtef  June  XL  IBia  ia 
aiyordannewiASteBdsedPMiagirBphE 
at  the  end  of  this  oolioe. 

9.  inie  UfliaB  li^l,  Heet  and  niwer 

vOBBpBBy 

[Docket  Ne.gtM«1S  (1B0| 

Take  notice  that  ea  May  24, 1998.  Hie 
Union  ii|^  Heet  and  Bower  CoapeBy 
.  tendesBs  for  fiflng  e  SeiviQB  A^eaalent 
with  the  aty  of  IVIttieaMtaam. 
Keetad^. 
Hie  tandnedSerelEe  Apeeotent 

IS  im  STlsting  sgf  nr tennt  iliilwl 
:  1. 1877.  Ife  chanK  to  sates  er 


.  An  aSec9ve  date  of 
August  1. 1987.  hns  been  saqoeated. 

G^tes  of  the  fiUng  weee  sened  upon 
the  Gity  of  WUHenstenivii,  Ken  lucky,  end 
upanlheJCsnMokyAdAcServioe 


CaaaeKnC  dbter  June  19,  t989,  te 


E 

at  ^  cad  ef  this  notiee. 

9.  IVisQouia  EiaclricFowerConipaiqr 
[DochetW^EttMOam 

Take  aolioe  dMt  on  May  29, 1999, 
Wisconsin  Eleoiric  Fewer  company 
(Wieconsin  Electric)  tendered  far  fflng  a 
Iwtliif  nQieneiwnl  eadrdrtedieviskms  to 
FERC  Rate  Sciiedrie  No.  S7.  The  Iffieg 
increaaea  tne  nn  conltnot  demend  of 
Wisconsin  Fsbiie  Power  fac.  STSmi 
(WPPI  SYSTEM)  to  78  MW  iram  99  MW. 
and  increases  the  firm  oapedty  diaifB. 
According  to  Wisconsin  Elediia  these 
changes  aae  occasioned  by  the  transfer 
(rf  nine  industrial  cwst—cie  from 
Wisconsin  Elactric's  reMl  service  to  to 
City  of  Menaaha's  retail  service.  In 
exchange  for  the  rjgfat  to  service  these 
customers.  WFPI  SYSTEM  has  agreed  to 
purchase  the  eleclticai  isqaiieiertB  of 
these  customers  from  Wisconsin  Electric 
for  a  five-year  paded.  Hie  *imifft"fif 
letter  agreement  also  providse  for  the 
sale  to  the  City  of  Menaaha  of  certain 
distribution  fiadUties  osefid  in  serving 
these  customers,  as  well  as  the 
nstahliihmnnt  of  tarn  new  pnlntt  vi 
intercoanection  hi  ai^iiiiiil  inlislillllji 
during  the  period  of  transidon. 

Wisconsin  Electric  requests  an 
eifectise  date  eoieddant  with  the  fall 
physicfll  integratifln  ef  the  nine 
induatriati  customers  into  flie  Menasha 
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electric  system  or  at  such  other  time 
shordy  thereafter  as  the  parties  may 
agree  to  coincide  with  the  completion  of 
the  billing  transfer  of  the  nine 
custmners.  Wisconsin  Electric  states 
that  it  will  promptly  notify  the 
commission  df  this  date.  Wisconsin 
Electric  states  the  WPPI  SYSTEM  joins 
in  the  requested  effective  date. 
Accordingly,  Wisconsin  Electric 
requests  waiver  of  the  Commission's 
notice  requirements. 

Copies  of  the  filing  have  been  served 
on  the  City  of  Menasha.  WPPI  SYSTEM 
and  the  Public  Service  Commission  of 
Wisconsin. 

Comment  date:  June  20, 1988,  in 
accordance  with  standard  I^agraph  E 
at  the  end  of  this  notice. 

10.  John  H.  Dickson 

[Docket  No.  ED-2342-000] 

Take  notice  that  on  May  23, 1988r  John 
R  Dickson  tenderd  foe  filLog  an 
application  for  authorization  under 
section  305(b)  of  the  Federal  Power  Act 
to  hold  the  following  interiocking 
positions: 


PpeWon 

Corporation 

Trmnumr 

Traasurar 

Tranui«r« 

VIM  PrnktMN, 

TrMturar.  Oirecior. 
TrMMW.  Olraclor 
Vim  Prasident, 

Treaaurar.. 

Cofnpsny. 

VWw  cffiQMnQ  POWW 

Company. 
rww  cfipano  rowar 

Company. 
New  England  Energy 

NkfcS  Energy. 
England  Potvar  Service 
.  Company. 

Comment  date:  June  20. 1988,  in 
accordance  witb  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Joseph  Harrington 

[Docket  No.  IE>-2343-000] 

Take  notice  that  on  May  23. 1988, 
Josefrii  Harrington  tenderd  for  filing  an 
application  for  authoriution  under 
section  30S(b)  of  the  Federal  Power  Act 
to  hold  the  following  interiocking 
positions: 


nMnon 

Cofponiion 

VIOV  rFMKMni  »».4*^ 

Nmganaan  Energy 
Hmoubom  CompMy, 

Company. 

12.  Howard  W.  McOoweD 

[Docket  No.  ID  2344-000] 

Take  notice  that  on  May  23, 1968, 
Howard  W.  McDowell  tendered  for 
filing  an  application  for  authorization 
under  section  305(b)  of  the  Federal 
Power  Act  to  hold  the  follo%ving 
interioddng  positions: 


MOeiBQn 

Corporaiion 

Asaistant  TfMMrar, 
QNilraSar. 

Cmlrr,!!^ ,... 

MauBChmatu  ElecWc 

Company. 
r^w  cngsna  noww 

Company. 

ina  nmfWQmWml 

Boctrtc  Company. 
NawEnglMlPVMar 

Safvtoa  Cofnpany. 
GranSe  stale  EtocMc 

Compwiy. 

Con>roSar _ 

Corrtreler.    „ 

Director,  Traaaurar, 
AaHitaniSacralaiy. 

Comment  date:  June  20, 1988.  in 
accordance  with  Standard  Paragraph  E 
at  die  end  of  tiliis  notice. 


Comment  date:  June  20, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Central  Vermont  Public  Service 
Cotporation 

^  [Docket  No.  ER88-421-000] 

Take  notice  that  on  May  28. 1988, 
Central  Vermont  Public  Service 
Corporation  (Central  Vermont)  tendered 
for  filing,  pursuant  to  Commisaion 
Regulations  18  CFR  35,  an  initial  rate  of 
a  Purchase  Agreement  between  Central 
Vermont  and  Commonwealth  Electric 
Company  (CEC). 

Copies  of  this  filing  have  been  served 
upon  all  parties  afiiected  by  this 
proceeding.  * 

Comment  date:  June  20, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Application  of  Potomac  Electric 
Power  Company  for  audi«ity  to 
Purdiase  Securities  of  Otiier  Public 
utilities 

[Dbcket  No.  BC8B-20^000] 

Take  notice  that  on  May  25, 1988, 
Potomac  Electric  Company  (Pepco) 
tendered  for  filing  its  application  with 
the  Federal  Energy  Regulatory 
Commission,  pursuant  to  section  203  of 
Uie  Federal  Power  Act  16,  U.S.C.  824(b), 
and  Part  33  of  tiie  Regulations  of  the 
Federal  Energy  Regulatory  Conunisaion, 
18  CFJt.  33.1  et  aeg..  for  an  Order 
authorizing  the  purehase  or  other 
acquisition  of  securities  of  other  public 
utilities  for  investment  purposes  only, 
and  not  for  the  purpose  of  influencing, 
controlling  or  merj^  with  any  public 
utility.  Pepco  proposes  to  limit  its 
holding,  ownership  or  possesssion  of 


securities  to  not  more  tiian  one  percent 
of  the  permanent  outstanding 
capitalization  of  any  public  utility. 
Additionally,  Pepco  requests  a 
modification  of  Uie  reporting 
requirement  contained  in  18  C.F.R.  33.8 
to  require  only  an  annual  report,  and  a 
waiver  of  the  Exhibit  D  filing 
requirement  set  forth  in  18  CF.R.  33.3 
Copies  of  the  application  are  on  file  with 
the  Commission  and  cue  available  for 
public  inspection. 

Comment  date:  June  20, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs  ' 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considerd  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commiasion  and  are  available  for  public 
inapection. 
Lob  D.  CaabeO. 
Action  Secretary. 

(PR  Doc  88-l;!903  Filed  0-7-88;  8:45  am] 
BHjjNa  coot  cru'Oi-M 


[Prelect  No.  8761-003;  Prdeet  No.  3882- 
001;  Proiect  Na  4244-001] 

PRODEK.  Inc.,  Qeorgla-Pacmc  Corp., 
Long  Lake  Energy  Corp.;  Availabfllty  of 
Environmental  Aseeaemente  and 
FIndkige  of  No  Significant  Impact 

lune  3, 1988. 

In  accordance  with  tiie  National 
Environmental  Policy  Act  of  1060,  the 
Office  of  Hydropower  Licenaingr  Federal 
Energy  Regulatory  Commission 
(Commission),  has  reviewed  the 
applications  for  major  license  listed 
below  and  has  aaseaaed  the 
environmental  impacta  of  each  of  the 
proposed  developments. 


ZlSlt 
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Major  UCEiiSE  Appucations 

AO^MlNOc 

^Q)trtMSfN9 

AM* 

WWfc»i» 

TOWI  Of  nMPMlflQUO^ 

AtffetM 

mHI-iMA- 

, 

'*'-^f~f 

..    .^^  _■ 

RmtotfiOo 

THIiSt  fK>i 

■''f''  v<^  ,   ,  , 

"i+ir  "*— 

WsshinQlon  ind 
SarttiagaODMta*. 

APA^-fl^ 

^ 

,    1^      , 

An  Environmental  Assessment  (EA) 
was  prepared  for  each  of  the  above 
proposed  piujects.  Based  on 
Lidependent  anal3rsis  of  the  above 
actions  as  set  fortfi  in  eadi  EA.  tiie 
Commission's  staff  oaadades  thai  these 
projects  would  not  have  significant 
effects  on  tlie  qmfity  of  die  hiunan 
ei.viiunment.  ^iierefoni  an 
en?  ii  onnenta)  impact  statement  for  '. 
these  piujects  will  not  be  prepared.  ; 


Copies  of  each  EA  are  available  for 
review  in  tbe  Commission's  Divisiaii  of 
Public  infioiaiation.  Room  MOO.  «25 
North  Capitol  Sbeet  NE..  Wadiii^itan. 
DC  2042a 


:Mia«| 


LoisI 

Acting  Secntaiy. 

[FR  Doc.  n-tmn  nie4  e-r-^ 

I  COME  STTT-at-S 


[Proiaetlle.2S64-014 
T« 


June  3. 1988. 

In  accordance  with  the  National 
Environmental  Poliey  Act  of  1080.  ^ 
Office^HysdropowerlioustaB.  Federal 
Energy  RigniaiBfy  CoBodMioa 
(Comodiiioa).  hasseviawad  the 
appllcaihai  for  an  amendMent  of  license 
listed  beiawr  cud  kas  asnsaed  the 
environmental  impacts  of  the ; 
development. 


1 

i 

Amendments  OF  License 

PMKittoL 

Pra|BClMMW 

SMli 

WHmbodf 

Naarasi  toMn  or  oow^ 

AppacM 

?Vi4-m4  . .  „ 

0%fi%ff 

^^ 

Mhiilidpp»andOld 
Wvws. 

f-  ■•'ft 

ToNnofVUiia, 

1      , 

LouWana  and  CatalyM 
OMRiMrHkdmlMMc 
UraiMI>l*tMnMpi 

An  Environmental  Assessment  {EAJ 
was  ivepared  for  the  above  proposed 
project  Based  on  an  Independent 
analysis  of  the  above  action  as  set  fordi 
ia  the  EA,  the  Commission's  staff, 
concludes  that  this  amendment  would 
not  have  signfficani  eSiects  oa  Iha 
quality  of  the  human  environment 
Copies  «f  ^  SA  an  avaiiaUe  far 
teviaw  Ja  the  CoamissMa'aDiviaiaaof 
Public  lafanatioo.  Baom  UKO.  «2S 
North  Capitol  Street  NE,  Waihii^M^i 
DC  20426. 
Lois  D.  CaahsQ. 
Acting  Sacntaryi 
[FR  Dec  W-12n2  FOeda-T-M;  tits  aa| 


aU 


Tnmklna  Qas  Cotapany  at  aL;  Natural 
Qaa  CartMcata  FHno» 

June  2, 1988. 

Take  notice  that  the  following  filings 
have  been  made  widi  the  Commission: 


1.  TtunlcBne  Gas  Company 
[Docket  No.  cpoo  las  caej 

Take  aotiee  that  OB  May  la  IMei 
TranscoDliaental  Gas  Hpe  Line 
CorpofaHoi  (Iknaooi  PX}.  Box  ia06^ 
Houston,  Texas  77251,  filed  in  Docket 
No.  CPB8-398-000  a  request  pursuant  to 
S 1 157.205  and  157212  of  the 
RegulatioBS  mtder  tiie  Natural  Gas  Act 
(18  CFR  lS7.a05  and  157  Jn2)  for 
authorization  to  faMtim  a  new  uullveiy 
point  for  an  existiag  gae  sales  customer 
and  to  coRstract  and  operate  certam 
appurtenant  taanlies  under  the 
certificate  issued  in  Dodtet  No.  CPB2~ 
428-000.  ^  as  more  fiBy  set  forth  in  the 
request  whidi  is  on  file  with  the 
Commission  and  open  to  pisnic 
inspectfan. 

Transco  pnqwses  to  install  a  new 
delrveiy  p<rint  tor  PubHc  Service  Electric 
and  Gas  Company  (PoMk  Service) 
located  at  approximate  milepoat  1831.7 
on  Transco's  Caldwell  loop  In  Clifton; 
Passaic  County.  New  Jersey.  Transco 
proposes  to  construct  and  operate  a  tap, 
sales  meter,  regulating  station  and 
appurtenances  at  the  subject  delivery 


point  which  wowM  be  designed  for  a 
maximum  daily  rate  of  7,200  Mcf .  It  is 
indicated  (hat  Public  Sendee's  total  Rate 
Sdiedule  CD-3  contract  demand  and 
firm  transportation  allocation  would 
remain  at  417,749  Mcf  per  day.  Ttanaco  . 
states  that  deliveries  to  the  deliwar  point 
would  be  ofEiet  by  a  corresponding 
reductioa  In  Transco's  deBvedes  at 
Public  Service's  Eoaeland  ddiveiy  point 
-  tt  is  stated  that  TraBSceheasafficieat 
capacity  to  aooeapUah  daliraries  at  the 
proposed  point  without  detriment  or 
disadvantage  to  existing  gas  sales 
customen.  Transco  further  states  that 
me  auuiuuu  oi  ne  ueuveiy  ponn  **ouiu 
have  ao  eSectOB  Ikansco's  peakdey  or 
annaai  aohaaetitc  deliveries  to  Public 
Service  or  otfier  existing  sales 
customers. 

Comment  date:  July  18, 1968,  in 
accordance  with  Btandard  ffatagraph  G 
at  die  end  of  &is  notioe. 

2.  Florida  Gas  Ttansmissioo  Company 

[Docket  No.  CP8fr-«O4-O0Oj 

Take  notice  that  on  May  24, 1988, 
Florida  Gas  Transmission  Company 


(FGT),  P.O.  Box  1188,  Houston  772S1. 
filed  in  Docket  Na  CP88-404-000  a 
request  pursuant  to  fS  157.205  and 
157JZ12  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CPR  157.205  and 
157.212)  for  authorization  to  construct 
and  opacate  a  new  delivery  point  for  an 
existing  gas  sales  customer  uoder  the 
certificate  issued  in  Docket  No.  CPB2- 
553-000,  all  as.  more  fully  set  forth  in  the 
request  a^ich  is  (m  file  vrith  the 
Commission  and  open  to  pabUc 
inspectien. 

FGT  pK^oees  to  comteuct  a  meter 
station  smA  i^purteaai^  facihtiea  in 
Paha  Beach  Cnuty.  Fkalda  ia  ocder  to 
make  sales  to  nerida  PaUis  Utilities 
Compaar  ^FU).  It  is  st^id  that  die 
psopoaed  delivery  point  would  provide 
for  deliwafjr  of  V4>  to  8^680' th«Bis  of 
nataia)  gaa  per  day  for  FPU. 

It  is  huttcated  diet  the  total  vehuaes 
to  be  deliveted  would  net  exceed  the 
presentiiy  aathorised  vohmie  limitatioa 
and  that  the  prapoecd  deUvuy  peiirt  is 
not  ODaUbiled  by  FGT*s  tar^  FGT 
further  states  ftat  ttus  prepesal  woald 
not  adversely  affect  FGTs  ability  to 
delivery  gas  to  existh^  eustosKis  and 
that  it  wmild  have  a  ne^igible  impact  on 
FGTs  peak  day  and  aimual  deliveries. 

Ctmmeat  date:  July  la  1988.  in 
accordance  with  Standard  Paragraph  G 
at  theend  of  this  notice. 

S.  Lone  Star  Gas  Coaipaay,  a  DMsioB  of 
ENSERCH  Corporation 

[Docket  No.  CP88-399-000I 

Take  notice  diat  on  May  19, 1988, 
Lone  Star  Gas  Company,  a  Division  of 
ENSERCH  Corporation  (Lone  Star).  301 
South  Harwood  Street  Dallas,  Texas 
75201  filed  in  Docket  No.  CP68-399-000 
a  request  pursuant  to  S  S157.205  and 
157.216  of  die  Regulations  nnder  the 
Natural  Gas  Act  (18  CFR  157.205  and 
157.216)  for  au&orization  to  abandm  a 
sales  tap,  lateral  line  and  appurtenant 
fadttttes  ander  its  blaidcet  certificate 
issoed  hi  Docket  Nes.  CP8S-60-000, 
CP83-6B-e01  ffind  CPB3-5e-002  pursuant 
to  section  7  of  die  Nataia)  Gas  Act  all 
a*  arare  fal^  set  forth  in  die  rcqaest 
whid»  is  on  fife  wflh  the  Coaunission 
and  open  far  pnUic  faspecttoo. 

Lone  Star  proposes  to  abandon  its 
facUtties  hawtufaie  aaed  to  provide  gas 
service  to  La  Sale  Befineiy  (La  SaUe)  in 
Wichita  CooHty.  Texas,  tt  ia  stated  diat 
abndoanent  of  the  fadlitiea.  which 
primarily  consist  of  approK&nately  25 
feet  of  4-toA  pipehae,  woaht  be 
accompMshad  throng  raoKtwal:  Lone 
Star  farther  stetea  that  it  has  not 
obtained  a  letter  of  consent  from  La 
Sa&e.  Hoawrer,  die  lefinery  has  been 
dismantled  and  no  gas  has  been 
delivered  to  it  since  1978  or  earlier,  it  is 


aaaerted.  U  is  aho  asserted  diat  no  oth« 
customen  era  served  {ram  the  affected 
facilities.  Finally,  Lone  Star  advises  that 
tiales  to  La  Salle  were  made  at  the 
apprafHiste  rata  as  [«ovided  hy  state 
authorities. 

Conunsnt  dale:  ^  IB,  1988,  in 
aceacdiance  with  Standard  Paragraph  G 
at  die  end  of  this  notice. 


4.  Lane  Star  Gas 
ENSERCH 


(Dodcet  No.  CP88-I0S-OOO)>  ] 

Take  notice  that  on  May  23. 1988, 
Lone  Star  Gas  Company,  a  Division  of 
ENSERCH  Corporation  (Lone  Star),  901 
SoBut  Harwood  Street  DaSas,  Texas 
75201,  filed  in  Dodcet  No.  CPBe-409-000 
an  appBcatiep  porsaant  to  section  7(b) 
of  the  Nstwal  Gas  Act  for  peroiission 
and  approval  to  abandon  certahi 
f  adBties  for  the  transpertatfam  of 
nataral  gas  in  mterstate  commerce,  all 
as  more  idy  set  forth  hi  the  apfdication 
aducfa  is  on  file  widi  die  Commission 
and  open  far  pubfia  tai^ectton. 

SpedficaUjy.  Lone  Star  requests 
permission  and  approval  to  abandon  all 
of  the  remaimag  portion  of  Line  A18, 
consisting  of  apploximately  660  foet  of 
4-inch  and  19,330  feet  of  6-inch,  pipeline 
facilities  in  Wichita  County,  Texas. 

It  is  stated  that  the  portion  of  its  Line 
Al8  proposed  to  be  abandoned  is  a 
transmission  lateral  which  has 
heretofore  carried  gas  bom  Lone  Star's 
Line  A  to  its  lines  A1&-5  and  A1&-6. 
Lone  Star  further  states  that  service  to 
customers  served  fiom  Lines  A16-5  and 
A18-6has  been  terminated  with  their 
consent  and  that  abandonment 
authorization  has  been  obtained  iat 
these  Imes  pursuant  to  \  157.216(b)  of 
the  Commission's  Regnlatitms  in  Dodcet 
Nos.  CP88-277-O0O  and  CP68-13(MX)a 
respectively.  H  is  furdier  stated  that  no 
customers  have  ever  been  served  fiom 
the  portion  of  Lone  Star's  Line  A18 
pn^osed  to  be  abandoned,  and  that  the 
facilities  have  deteriorated  to  the  extent 
that  significant  repair  and  maintenance 
expense  would  be  incurred  by  Lone  Star 
in  order  to  ke^  the  One  in  service. 

ComMient  date:  June  23, 1988.  in 
accordance  witti  Standard  l^agraph  F 
at  the  end  of  thb  notice. 

Gseat  LdtaaGes  Ttaasmissien  Company 

[Dodcet  No.  CFe»-397-00(q 

Take  notice  diat  oa  May  16, 1968, 
Great  Lakes  Gas  Ttansmissfon 
Company  (Great  Lakes).  2tOQBidd 
Building.  Detroit  Michigan  48228.  filed 
in  Docket  No.  CP88-397-000  aa 
application  pursuant  to  section  7(c)  of 
the  Natural  Gas  Act  requestmg 
authorization  to  transport  adcfiti<mal  gas 
volumes  for  TransCanada  Pipelines 


Limited  fFransCanada),  all  *m  more  fully 
set  farth  in  the  application  which  is  on 
file  with  the  ComwHseion  and  open  to 
public  inspection. 

Great  Lakes  states  that  die 
TransCanada-Greet  Lakes  gas 
transportation  contract  dated  Septembtr 
12. 1967,  as  amended.  currenUy  provides 
for  tsBiiaportation  by  Great  Lakes  of  ap 
to  a  maxinmm  of  887,500  Mcf  per  day  of 
volumes  (the  actual  contract  quantity  is 
currentl^r  less,  based  on  badi-off 
arrangements  previously  approved  by 
the  Commission)  feom  an  existing  ^ 
interconnection  between  the  facilities  of 
Great  Lakes  and  TransCanada  on  te 
International  Boundary  at  Knerson. 
Manitaba,  to  existing  points  on  the 
International  Boundary  located  at  Sault 
St  Marie  and  St  Clair,  Mkhigaa  (SauH 
St.  Marie  and  St  Clair 
Intercaanections).  Applicant  states  diet 
TransCanada  has  requested  the 
transpertation  of  an  additional  37.500 
Mcfperday  to  be  delivered  at  the  St 
Clair  Interconnection,  which  is 
necessary  to  enable  TransCanada  to 
meet  the  needs  of  distribution 
companies  in  Eastern  Canada  who  have 
requested  additicmal  service.  To  provide 
this  service,  an  Amendatory  A^eement 
dated  February  8, 1988,  has  beat 
executed  which  provides  for  an  increase 
in  the  nrm  transportation  volumes  by 
37.500  Mcf  per  day  to  a  total  (^62SJDOO 
Mcf  per  day.  Great  Lakes  indicates  that 
it  has  filed  a  petition  with  the  Economic 
Regulatory  Administration  to  amend  its 
existing  authorization  to  import  and 
export  gas  to  provide  for  these 
additional  volumes. 

Comment  date:  June  23, 1968,  hi 
accordance  with  Standard  Para^vi^  F 
at  the  end  of  this  notice. 

8.  K  N  Energy,  Inc. 

[Docket  No.  CFae-tOl-OOO] 

Take  notice  diat  on  May  2a  1968,  K  N 
Energy,  Inc.  (AppUcant),  P.O.  Box  15265, 
Lakewood.  Colorado  80215,  filed  in 
Dodcet  No.  CPB8-4O1-000  an  application 
pursuant  to  section  7(c)  of  die  Natural 
Gas  Act  for  a  certificate  of  public 
convenience  and  necessity  to  transport 
natora]  gas  en  behatf  of  Eaton 
Corporation,  Good  Saanaritan  Health 
Care  Corporatiotu  Coleman  Powermate, 
Inc.  and  J.  A.  Baldwin  MSg.  Co. 
(Shippers],  aU  as  more  fally  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Applicant  reqaests  authorization  to 
transport  on  behalf  of  Shippers,  on  an 
intemiptible  basis  for  a  term  of  one 
year,  ap  to  the  Maxianun  Daily 
Transportation  Quantity  of  74^  Mcf  of 
gas  per  day.  Applicant  it  is  said,  would 
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receive  such  gas  at  existing  receipt 
points  located  in  Fremont  Connty, 
Wyoming  and  Weld  County.  Colorado. 

Applicant  states  diat  it  would 
redeliver  thermaUy  equivalent  quantities 
of  gas,  for  the  account  of  Shippers,  at  the 
Gty  Gate  Kearney,  Nebraska. 

For  this  transportation  service. 
Applicant  indicates  that  it  would  diarge 
eadi  Shipper  a  transportation  rate  of 
63.17  cents  per  Mdf,  plus  a  fuel 
reimbursement  quantity. 

Comment  date:  June  23, 1988,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

7.  Thmkline  Gas  Ccnnpany 

[Docket  No.  CP88-IOS-000} 

Take  notice  that  on  May  24. 1988. 
Tmnkline  Gas  Company  (Applicant), 
P.O.  Box  1842,  Houston,  Texas  77251- 
1642.  filed  in  Docket  No.  CP88-405-000  a 
request  pursuant  to  S  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205]  for 
authorization  to  transport  natural  gas 
for  I^nhandle  Trading  Company  (PTC), 
marketer,  under  Applicant's  bl^iket 
certificate  issued  in  Docket  No.  CP86- 
586-000  pursuant  to  section  7  of  the 
Natmel  Gm  Act,  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  for  publib 
inspection.  ^ 

Specifically,  Applicant  requests 
authority  to  transport  up  to  15,000  Dt  per 
day  on  behalf  of  FTC  pursuant  to  a 
transpcHtation  agreement  dated  March 
31. 1988,  among  Applicant  and  PTC  It  is 
stated  that  the  agreement  provides  for 
^plicant  to  receive  gas  from  various 
existing  points  of  receipt  on  its  system 
in  Illinois,  Louisiana,  Ofhhore 
Louisiana,  Tennessee  and  Texas; 
Applicant  states  that  it  will  then 
tranqwrt  and  redeliver  subject  gas.  less 
fuel  used  and  unaccounted  for  line  loss 
to  Consumers  Power  Company  in* 
Elkhart  County,  Indiana  for  various  end- 
users. 

Tlw  ^plicant  further  states  that  the 
estimated  daily  and  estimated  annual 
quantities  woidd  be  3.000  dt  and 
1,085.000  respectively.  It  is  stated  that 
service  under  section  284.223(a) 
commenced  on  i^nil  1. 1868.  as  reported 
in  Dodcet  No.  STB8-350a 

Comment  date:  July  18, 1968.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  leference  to  said 
filing  should  on  or  before  the  comment 
date  file  widi  the  Federal  Energy 
Regalatray  CcNnmission.  825  North 
Cairitol  Street  NE..  Washington.  DC 

I 


20428,  a  motion  to  intervene  or  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385Jni  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests     • 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  parson 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  othenvise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  die 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
9 157.206  of  the  Regulations  under  the 
Natiiral  Gas  Act  (18  CFR  157.206)  a 
protest  to  the  request  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest  ff  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest  the  instant  request  shall 
be  treated  as  an  application  tm 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act 
Late  a  CashaQ. 
Acting  Secretary. 

[PR  Doc.  aft-12904  Filed  fr-7-88;&4S  am] 
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EHVmONMENTAL  PROTECTION 
AQENCY 

[OP^100069;  FRL-3393-2] 

Computer  Sdeno*  Corpi;  Transfer  of 


AOINCV:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 


:  This  is  a  notice  to  certain 
persons  who  have  submitted 
information  to  EPA  in  connection  with 
pesticide  information  requirements 
imposed  imder  the  Federal  Insecticide. 
Fungicide,  and  Rodentidde  Act  (FIFRA) 
and  the  FedwalFood.  Drug,  and 
Cosmetic  Act  (FFDCA).  Computer 
Science  Corporation  (CSC)  will  perform 
work  specified  in  a  Delivery  Order 
issued  under  an  existing  EPA  contract 
lliis  woric  will  be  done  for  the  EPA 
Office  of  Pesticides  and  Toxic 
Substances  (OPTS),  and  will  requira 
access  to  certain  information  submitted 
to  EPA  under  FIFRA  section  7.  This 
information  is  defined  as  confidential 
business  information  (CBI)  in  FIFRA 
section  7(d).  This  information  will  be 
traiuferred  to  CSC  as  authorized  by  40 
CFR  2.307(h)(3).  This  action  will  enable  ' 
CSC  to  fulfill  the  terms  of  the  contract 
and  serves  to  notify  affected  persons. 
OATB  CSC  will  be  given  access  to  this 
information  no  sooner  than  June  13, 
198& 
FOR  PURTHn  mRNIMATION  contact: 

Catherine  S.  Grimes.  Program 
Management  and  Support  Division 
(TS-757C).  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency.  401 M  St.  SW..  Washington. 
DC2046a 
Office  location  and  telephone  numben 
Rm.  212,  CM#2. 1921  Jefferson  Davis 
Highway,  Arlington.  VA,  (703-557- 
4460). 
suppiaKNTAiiv  mformation:  Under 
Delivery  Order  303  of  EPA  Contract  Na 
68-01-n7e.  CSC  will  provide,  at  EPA 
Regional  Offices,  data  entry  services  on 
production  data  submitted  by  pesticide 
procedures  under  section  7  of  FIFRA. 

This  Delivery  Order  wUI  not  be 
subcontracted  by  CSC 

The  Office  of  Pesticide  Programs  has 
determined  that  access  by  CSC  to 
information  on  all  pesticide  chemicals  is 
necessary  for  the  performance  of  this 
Delivery  Order. 

This  infmnaticm  is  entided  to 
confidential  treatment  having  been 
submitted  to  EPA  under  section  7  of 
FIFRA. 

In  accordance  with  die  requirements 
of  40  CFR  2.a07(h)(2).  CSC  shall  not  use 


the  InfonBaHea  far  any  poipose  other 
than  parpose(s)  ^edfisd  tai  die  contract; 
shali  not  disclose  the  infbrmatiaii  in  any 
form  to  a  Aird  patty  without  prior 
written  apprawal  from  die  Agmcy  or 
affected  business;  and  shall  require  that 
each  official  and  employee  ol  the 
contractor  sign  an  agreement  to  protect 
the  informaticm  from  unauthorized 
release.  No  information  will  be  provided 
to  CSC  until  the  above  requirements 
have  been  fully  satisfied.  Records  of 
infbnaatiaB  provided  to  CSC  will  be 
maintained  by  the  DeUvery  Order 
Officer  for  this  contract  in  the  EPA 
Office  of  Pestidde  and  Toxic 
Substances.  All  information  si^iplied  to 
CSC  by  EPA  for  use  in  connection  with 
this  Delivery  Order  will  be  returned  to 
EPA  when  CSC  has  coaipleted  its  work. 

Dated:  May  27, 19e& 
Douglas  D.  Campt 

Director.  Office  of  Pesticide  Programs. 
[FR  Doc.  88-12764  Filed  6-7-68: 8(45  am) 

SaUNQ  CODE  SMO-BO-M 


[OPP-100054;  FRL-3393-3] 

Research  Triangie  bwHtule  and 
Engineering  &  Economic*  Reeoorch, 
Inc.;  Tranefer  of  Data 

agency:  Environmental  Protectim 
Agency  PSPA). 
action:  Notice. 

SUMMARV:  lUs  is  a  notice  to  certain 
peraoBs  who  have  submitted 
information  to  EPA  in  connection  with 
pesticide  information  requirements 
imposed  under  the  Federal  Inseeticide. 
Fungicide,  and  Rodentidde  Act  (FIFRA) 
and  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (FFDCA).  Research 
Triangle  Institute  (RTI)  and  its 
subcontractor.  Engineering  ft  Eonomics 
Research,  bic.  (ESt)  will  perform  work 
specificMi  in  a  DeBveiy  Order  issued 
under  an  existing  EPA  contract  This 
woiic  will  be  done  for  the  EPA  Office  of 
Pestidde  Programs  and  will  require 
access  to  certain  faifbtmation  submitted 
to  EPA  under  FIFRA  and  FFDCA.  This 
information  may  have  been  claimed  as 
confidential  business  inf(»mation  (CBI) 
by  submitters.  This  information  will  be 
made  available  to  RTI  and  EER  as 
audiorlsed  by  40  CFR  2.307(h)(3)  and  40 
CFR  2J0e(h)(2).  respectively. 

This  action  will  enable  RTI  and  EER 
to  fulfill  the  terms  of  the  Delivery  Order 
and  serves  to  notify  affected  persons. 
DATK  RTI  and  EER  wiU  be  given  access 
to  this  faifcrmation  no  sooner  than  June 
15.19ei. 

iTION  CONTACT! 


CaAeriae&GrinssSk  Ptopam 
Management  and  Sofi^ort  Division 
(TS-757C).  Office  of  Pestidde 
Programs.  Environmental  Protection 
Agency,  401 M  Street  SWh 
Wash^igton.  DC  20460 

Office  location  and  tel^hone  numbo: 
Room  212.  CM#2. 1021  Jefferson  Davis 
Highway  Ariington.  VA  (703-557- 
4460). 

SUWtnWNTAIIY  INTOnHATION.  Under 

DeHvery  Order  37  of  EPA  Cmtract  No. 
68-01-73601  RTI  and  EER  will  evaluate 
and  suggest  hnjntnrements  to  office 
systems  for  processing  c^d  diemicals 
and  amendments  to  pesticide 
registrations.  This  pndoctivity  study 
win  enable  tte  Office  of  Pestidde 
Programs  (OFP)  to  improve  the 
efficiency  and  efiiectiveness  of  the 
pestidde  registi«tion  process. 

The  Office  of  Pesticide  I¥ograms  has 
determined  that  access  by  RTI  and  EER 
to  information  submitted  in  and  with 
appUcations  for  product  registratim  is 
necessary  for  die  perfacmance  of  the 
Delivery  Order. 

This  information  may  be  entided  to 
confidential  treatment  having  been 
submitted  to  EPA  under  sections  3  and  6 
of  FnHA  and  obtained  under  sections 
408  ffiMl  400  of  die  FEDCA. 

In  accordance  widi  the  requirements 
of  40  CFR  2.307(h)(2),  RTI  and  EER  riwll 
not  use  the  information  for  any  purpose 
other  than  purpose(s)  q»edfied  in  the 
Delivery  Chder;  shall  not  disdose  the 
information  in  any  form  to  a  third  party 
without  prior  written  approval  from  the 
Agency  or  affected  business;  and  shall 
require  that  each  offidal  and  employee 
of  the  contractor  sign  an  agreement  to 
I»otect  die  information  from 
unauthorized  release.  No  information 
will  be  provided  to  RTI  and  EER  until 
the  above  requirements  Bave  been  fully 
satisfied.  Records  of  information 
provided  to  RTI  and  EER  will  be 
maintained  by  the  Delivery  Order 
Officer  for  this  conduct  in  the  Office  of 
Pesticide  Programs.  All  information 
supplied  to  RTI  and  EER  by  EPA  for  use 
in  connection  with  this  DeUvery  Order 
will  be  returned  to  EPA  when  RTI  and 
EER  have  completed  their  work. 

Dated:  May  27. 1988. 
DouiIm  0.  Campt 

Director,  Office  of  Pesticide  Programs. 
[FR  Doc.  88-12765  Filed  6-7-88;  8:45  am} 
BHJJNO  COOS  SSIS^MI 


IOPP-2400t1;  FRL-4392-8] 
Stat*  Registration  Of  PacticidM 

t  Environmental  Protection 


Notice. 


By  mail: 


Agency  (EPA). 


summary:  EPA  has  received  notices  of 
registration  of  pestiddes  to  meet  spedal 
local  needs  under  section  24(c)  of  the 
Federal  Insecticide,  FUagidds.  and 
Rodentidde  Act  (FIFRA),  as  amended, 
from  30  States.  A  registration  issued 
under  this  section  of  FIFRA  shall  not  be 
effective  for  more  than  90  days  tf  the 
Administrator  disapproves  the 
registration  or  finds  it  to  be  invalid 
within  that  period.  If  the  Administrator 
disapproves  a  registration  or  finds  it  to 
be  invalid  after  90  days,  a  notice  giving 
that  information  will  be  publidtied  in  tiie 
Federal  Ragislar. 

DATE:  The  last  entry  for  each  item  is  the 
date  die  State  registration  of  that 
product  became  effective. 

FOR  FURTHER  INFORMATION  CONTACT: 

Owen  P.  Boeder.  Registration  Division 
(TS-7e7C).  Office  of  Pestidde 
Programs,  Environmental  Protection 
Agency,  401 M  Street  SW., 
Washington.  DC 

Office  location  and  telephone  numben 
Room  716A.  CM  #2, 1821  Jefferson 
Davis  Highway,  Arlington,  VA  (703)- 
557-7893. 

SUFfU»»rrARY  H4F0RMATI0N:  This 
notice  lists  the  section  24(c)  applications 
submitted  to  the  Agency.  The  Agency 
has  90  days  to  approve  or  disapprove 
each  application  listed  in  this  notice. 
Applications  diat  are  not  approved  are 
returned  to  the  appropriate  State  for 
action.  Most  of  the  registrations  listed 
below  were  received  by  the  EPA  in 
February  throu^  April  1988.  Receipts  of 
State  regisfrations  will  be  published 
periodically.  Of  the  fotlowhig 
registrations,  none  involve  a  changed- 
use  pattern  (CUP).  The  term  "changed- 
use  pattern"  is  defined  in  40  CFR 
162.3(k)  as  a  significant  change  from  a 
use  pattern  approved  in  connection  with 
the  registration  of  a  pestidde  product 
Examples  of  significant  changes  include, 
but  are  not  limited  to,  changes  from  a 
nonfood  to  food  use,  outdoor  to  indoor 
use.  ground  to  aerial  ^iplication, 
terrestrial  to  aquatic  use,  and 
nondomestic  to  domestic  use. 

Alabama 

EPA  SLNNo.  AL  88  0001.  State  of 
Alabama  Dept  of  Agriculture  ft 
Indusbies.  Registration  is  for  Menthol  to 
be  used  on  honeybee  colonies  to  control 
honeybee  tracheal  mites,  Acarapia 
woodi  Reuaie.  February  11. 1088. 

EPA  SLNNo.  AL  88  0002.  E.I.  du  Pont 
de  Neraouraft  Co..  Iiu:.  Registration  is 
for  Du  Pont  Asana  XL  Insectidde  0.66 
Enmlsftle  Concentrate  to  be  used  on 
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cottOB  to  control  various  pests.  February 
11.1988. 

Ariiaiu 

EPA  SLNNo.  AZ  88  0002.  Drexel 
Chemical  Co.  Registration  is  for  Drexel 
Dimethoate  2.67  to  be  used  on  dtrus  to 
control  thrips.  March  8, 1988. 

EPA  SLNNo.  AZ 88  0003.  Helena 
Chemical  Co.  Registration  is  for  Helena 
Dimethoate  287  BC  to  be  used  on  citrus 
to  control  thrips.  March  &  1988. 

EPA  SLNNo.  AZ 88  0004.  Setre 
Chemical  Co.  Registration  is  for 
Dfanethoate  4  EC  to  be  used  on  citrus  to 
control  thrips.  March  8, 1988. 

EPA  SLN  No.  AZ  880005.  Setie 
Chemical  Co.  Registration  is  for 
Dimethoate  267  E.C.  td  be  used  on  citrus 
to  control  thrips.  March  S,  198a 

EPA  SLNNo.  AZ  88  0006.  ]JL  Simplot 
Co.  Registration  is  for  Dimethoate  267 
EC  to  be  used  on  citrus  to  control  thrips- 
March  a  1988. 

EPA  SLNNo.  AZ 88  0008  USDA-ARS 
Caii  Hayden  Bee  Research  Center. 
Registration  is  for  Zimecterin  to  be  used 
on  rural  areas  within  southern  pinal 
country  to  control  wild  honeybees 
(killing  drones).  March  6, 1988. 

EPA  SLNNO.  AZ  88  0009.  Nor-Am 
Chemical  Co.  Registration  is  for  Carzol 
SP  to  be  used  on  apples  to  control  thrips. 
March  15, 1988. 


EPA  SLNNo.  AR  88  0001.  FMC  Corp. 
AG  Chem.  Group.  Re^stration  is  for 
Command  4  EC  Herbicide  to  be  used  on 
soybeans  for  preemergency  control  of 
vaiions  grasses.  March  24. 1988. 

EPA  SLNNo.  AR  88  0002.  Hoedist- 
Roussel  Agri-Vet  Co.  Registration  is  for 
Whip  R 1  EC  Herbicide  to  be  used  on 
rice  for  preharvest  control  of  various 
grasses.  March  28, 198a 

Cdifomia 

EPA  SLNNo.  CA  880006.  Goldsmith 
Seed,  Inc.  Registration  is  for  Lorox  DP 
Herbicide  Ornamental  to  be  used  on 
lupine  grown  for  seed  to  control  weeds. 
February  4,  igsa 

EPA  SLNNo.  CA  88  0O07.  Santa  Caa. 
County  Agriculture  Commission. 
Registration  is  for  Volck  Supreme  Spray 
to  be  used  on  blueberries, 
boysenberries,  currants,  dewberries, 
elderberries,  gooseberries,  and 
huckleberries  to  control  aphids  and 
spider  mite  eggs.  February  25, 198a 

EPASLNNo.CAaB0008.Biencidti 
Farms.  Registration  is  for  Dusting 
Sulphur  to  be  used  on  field-grown  chives 
to  control  powdery  mildew.  Mardi  14, 
198a 

EPA  SLNNo.  CA  880011.  EJ.  du  Pont 
de  Nonours  ft  Co^  Inc.  Registration  is 
for  DuPont  Benlate  50  DF  Fimgicide  to 


be  used  on  pistachios  to  control  shoot 
blight.  April  11. 198a 

Cokmdo 

EPA  SLNNo.  CO88000L  Ciba-Geigy 
Corp..  AG  Div.  Registration  is  for 
Ridomil  2E  Fungicide  to  be  used  on 
lettuce  for  use  in  combintion  with 
protectant  fungicides  to  control  downy 
mildew.  February  23, 198a 

EPA  SLNNo.  CO  88  0002.  Pennwalt 
Corp.  Registration  is  for  Topsiq  M  70W 
Fun^cide  to  be  used  in-furrow  on  beans 
to  control  fusarium  spp.  and 
Rhizoctonia  spp.  February  23, 198a 

EPA  SLN  No.  CO  83  0003.  Dow 
Chemical  USA.  Registration  is  for 
Tordon  22K  Weed  Killer  to  be  used  oa 
grainland  between  crops  of  small  grain 
and  in  non-cropland  areas  to  control 
various  weeds,  February  23, 198a 

EPA  SLNNo.  CO  880004.  Matte 
Chemical  Co.  Registration  is  Tor  Clean 
Crop  Diazinon  4%  Garden  Dust  to  be 
used  on  prairie  dog  burrows  and  ground 
squirrel  burrows  to  control  rodent  fleas. 
February  23, 198a 

Connecticut 

EPA  SLN  No.  CT  88  0004.  Fairfield 
American  Corp.  Registration  is  for 
Pennanone  Tick  Repellent  to  be  used  on 
clothing  to  control  ticks  (chiggers  and 
mosquitoes).  April  4. 1988. 

EPA  SLNNo.  CT 88  0005.  McUu^ilin 
Gormley  King  Co.  Registration  is  for 
Everdde  Concentrate  to  be  used  on 
Taxus  species  to  control  adult  black 
vine  weevils.  April  a  198a 

Florida 

EPA  SLNNo.  PL  88  0004.  E.I.  du  Pont 
de  Nemours  &  Co.  Registration  is  for  Du 
Pont  Lannate  LV  Insecticide  to  be  used 
on  radishes  to  control  beet  armyworms. 
March  a  198a  ' 

Georgia 

EPA  SLNNo.  GA  88  0002.  Pennwalt 
Corp.  Registration  is  for  MANEB  Plus 
Zinc  F4  to  be  used  on  turnips,  mustards, 
collards,  and  kale  to  control  downy 
mildew.  March  10. 198a 

EPA  SLNNo.  GA  880003.  BJ.  du  Pont 
de  Nemours  ft  Co..  Inc.  Registration  is 
for  Du  Pont  Lexone  DF  Heriridde  to  be 
used  on  winter.wheat  to  control  weeds. . 
April  12. 198a 

Idaho 

EPA  SLNNo.  ID  88  0001.  Valley 
Chemical  Co.  Registration  is  for  Valley's 
Best  I  Potato  Treat  Powder,  with  Bark 
Dust  to  be  used  on  potatoes  to  control 
Fusarium  and  Rhizoctonia  diseases. 
February  22. 198a 

EPA  SLNNo.  ID  88  0002.  WUbur-Bllis 
Co.  Registration  is  for  Soil  Prep  to  be 


used  on  Iridi  potatoes  to  control 
verticillium  diMase.  March  22, 198a 

EPA  SLNNo.  ID  88 0003.  American 
Cyanasdd  Co.  Registration  is  for  Thimet 
20-G  SoU  and  Systemic  Insecticide  to  be 
used  on  bariey  to  control  Russian  wheat 
aphids.  March  22, 198a 

Iowa 

EPA  SLNNo.  lA  88000Z  Elanco 
Products  Co.  Registration  is  for  Treflan  5 
EC  MTF  to.be  used  on  crambe  to  control 
weeds  (for  seed  protection  only).  April 
15.19ea 

IiWriirisnf 

EPA  SLNNo.  LA  88  0002.  FMC  Corp. 
Ag  Chemical  &oup.  Registration  is  for 
Command  4  EC  Herbicide  to  be  used  on 
various  grasses  to  control  weeds.  March 
4.198a 

EPA  SLNNo.  LA  88  0003.  Hoechst- 
Royssel  Agri-Vet  Co.  Registration  is  for 
Whip  R  lEC  Herbicide  to  be  used  on 
rice  for  preharvest  control  of  various 
grasses.  March  la  198a 

EPA  SLNNo.  LA  88  0004.  FMC  Corp. 
Registration  is  for  Command  6  EC 
Herbicide  for  preemergence  application 
to  various  grasses  for  weed  control. 
April  11, 19ea 

EPASLNNo.LA880005.aha-Ge^ 
Corp.  Registration  is  for  Dual  BE 
Herbicide  to  be  used  on  tabasco  peppers 
to  control  annual  annual  grasses  and 
certain  broadleaf  weeds.  April  la  1988. 

Maine 

EPA  SLNNo.  ME 88 0001.  Mobay 
Corp.  Ag.  Div.  Registration  is  for  Di- 
Syston  8  to  be  used  on  oats  to  control 
aphids.  April  11, 198a 

Kfidiigan 

EPA  SLNNo.  Ml8800m.  Michigan 
Dept  of  Agriculture  and  nant  Pest 
Management.  Registration  is  for 
Menthol  to  be  used  on  honeybee 
colonies  to  control  tracheal  mites. 
March  25. 198a 

EPA  SLNNo.  M 88  0002.  Michigan 
Dept  of  Agriculture  and  Plant  Pest 
Management  Registration  is  for  Dipel  8L 
Work  Killer  to  be  applied  to  forests  to 
control  gypsy  moths.  April  14. 198a 

EPA  SLNNo.  MI  88  0003.  Crystal 
Refining  Co.  Registration  is  for  Stoddard 
Solvent  to  be  used  on  carrots,  dill, 
parsley,  parsnip,  and  celery  field 
transplant  beds  to  control  weeds.  April 
15,198a 

Mississippi 

EPA  SLNNo.  MS  88  0003.  FMC  Corp. 
AG  Chem.  Group.  Registration  is  for 
Command  4  EC  Herbicide  to  be  used  on 
various  grasses  to  control  weeds.  March 

iai98a 


Missouri 

EPA  SLNNo.  MO  88  0002.  Uniroyal 
Chemical  Co.  Registration  is  for  Omite  8 
E  to  1>e  used  on  apples  to  control  motile 
mites.  March  21. 196a 

EPA  SLNNo.  MO  88  0003.  Elanco 
Products  Co.  Registration  is  for  Treflan  5 
EC  to  be  used  on  crambe  to  control 
weeds  (for  seed  production  only).  April 

lauea 

Nebcask» 

EPA  SLNNo.  NE  88  0001.  FMC  Corp. 
Registration  is  for  Command  4  EC 
Herbicide  to  be  used  on  preemergence 
soybeans  to  control  various^eeds. 
March  11. 198a 

Nevada 

EPA  SLNNo.  NV 88  0001.  WUbur-Ellis 
Co.  Re^tration  is  for  Wilbur-Qlis 
Dimethoate  267  to  be  used  on  wheat  to 
control  aphids  (green  bugs).  March  9. 
198a 

New  Mexico 

EPA  SLNNo.  NM88  0001.  Mobay 
Corp.,  Agricultural  Chemicals  Division. 
Registration  is  for  Di-Syston  8  to  be  used 
on  wheat  to  control  aphids  and  mites. 
April  a  198a 

NottiiGaiolina 

EPA  SLNNo.  NC  88  0001.  Mobay 
Corp.  Agricultural  Chemical  Division. 
Registration  is  for  Di-Syston  15% 
Granular  to  be  used  on  Christmas  trees 
to  control  aphids,  Nantucket  pine  tip 
moth,  and  scales  mites.  April  a  198a 

North  Dakota 

£Pi4  SIA^TVb.  M7  AS  OfVi.  U.S.  Dept 
of  Agricidture.  Animal  Plant  Health 
Inspection  Service,  Damage  Control. 
Registration  is  for  Gas  Cartridge  for 
Coyotes  to  be  used  on  red  fox  and  gray 
fox  dens  to  control  foxes.  April  8, 198a 

Oiegoo 

EPA  SLNNo.  OR  880001.  Ciba-Geigy 
Corp.  Registration  is  for  Igran  80  W 
Herbicide  to  be  used  on  cottonwood 
stands  to  control  weeds.  March  13, 198a 
'  EPA  SLNNo.  OR  88  0002.  Platte 
Chemical  Corp.  Registration  is  for  Qean 
Crop  R  Rampart  lOG  to  be  used  on  hops 
to  control  aphids.  March  17, 198a 

Pennsylvaiiia 

EPA  SLNNo.  PA  880001.  Morgan 
International  Products.  Inc.  Registration 
is  for  Rethrocide  to  be  used  on  horses  to 
control  biting  flies.  March  la  198a 

South  Cardina 

EPA  SLNNo.  SC 880002.  Morgan 
International  Products.  Inc.  Registration 
is  for  Rethrocide  to  be  on  horses  to 
controlblting  flies.  February  25, 198a 


EPA  SLNNo.  SC 88  0003.  PPG , 
Industries.  Registration  is  for  Cobra 
Herbicide  to  be  used  on  soybeans  to 
control  witchweeds  [striga  asiatica). 
Marchai98a 

South  Dalcota 

EPA  SLNNo.  SD  88  0001.  South 
Dakota  Dept  of  Agriculture,  Division  of 
Regulatory  Services.  Registration  is  for 
Menthol  to  be  used  on  honeybee  hives 
to  control  mites.  March  7. 198a  ' 

Tennessee 

EPA  SLNNo.  TN88 0003.  FMC  Corp. 
Ag.  Chem.  Div.  Registration  is  for 
Command  4  EC  Herbicide  to  be  used  on 
soybeans  for  preemergence  control  of 
various  weeds  and  grasses.  March  12. 
198a 

Utah 

EPA  SLN  No.  UT  88  0001.  WUbur-Ellis 
Co.  Registration  is  for  Wilbur-Ellis 
Dimethoate  287  to  be  used  on  fruit  and 
nut  crops  to  control  aphids.  March  a 

198a 

EPA  SLNNo.  UT 88 0002.  Mobay 
Corp.  Registration  is  for  Bayleton  50% 
WP  to  be  used  on  various  fruit  crops  to 
control  cytospora  capker  and  wood- 
rotting  organisms  {fames  and  polyprus). 
March  15. 1988. 

EPA  SLNNo.  UT 88  0003.  Mobay 
Corp.  Registration  is  for  Di-Syston  8  to 
be  used  on  grasses  grown  for  seed  to 
control  aphids  and  mites.  April  12. 196a 

Virgima 

EPA  SLNNo.  VA88000L  Mobay 
Corp.  Registration  is  for  Nemacur  3  to  be 
used  on  tobacco  to  control  nematodes, 
wireworms,  flea  beetles,  and  cutworms. 
April  14. 1968. 

EPA  SLNNo.  VA  88  0002.  Virginia 

Department  of  Forestry.  Registration  is 

for  Arsenal  Applicator  Concentrate  to 

be  used  on  white  pine  for  site 

.  preparation  and  release.  April  la  198a 

Washington 

EPA  SLNNo.  WA  88  0003.  Wilbur 
Ellis  Co.  Registration  is  for  Wilbur^llis 
Diuron  DF  to  be  used  on  perennial 
bluegrass  grown  for  seed  to  control 
weeds.  March  1, 198a 

EPA  SLNNo.  WA  88  0004. 
McLaughlin  Gormley  King  Co. 
Registration  is  for  MGK  ^  Game 
Repellent  Powder  BGR-4>  to  be  used  on 
Young  Douglas-fir  seedlings  to  control 
mountain  beaver  damage  March  1, 198a 

EPA  SLNNo.  WA  88 0005.  EJ.  du  Pont 
De  Nemours  and  Co.  Registration  is  for 
Karmex  DF  to  be  used  On  established 
perennial  bluegrass  as  a  growth 
relator.  March  25, 196a 

EPA  SLNNo.  WA  880008  Platte 
Chemical  Co.  Registration  is  for  "Clean 


Crop"  Diuron  80  WDG  to  be  used  on 
established  perennial  bluegrass  grown 
for  seed.  March  25, 198a 

EPA  SLNNo.  WA  88  0007.  Uniroyal 
Chemical  Co.  Registration  is  for  Omite-6 
to  be  used  on  pear  and  apple  orchard 
floors  to  control  spider  mites.  March  29. 
196a 

EPA  SLNNo.  WA  880008.  Uniroyal 
Chemical  Co.  Registration  is  for  Omite- 
CR  to  be  used  on  hops  to  control  spider 
mites.  March  31. 198a 

EPA  SLNNo.  WA  88  0009.  E.I.  du  Pont 
de  Nemours  ft  Co.,  Inc.  Registration  is 
for  Du  Pont  Vendex  SOWP  Mitidde  to  be 
used  on  raspberries  to  control  two- 
spotted  mites.  April  13, 196a 

EPA  SLNNa  WA  88  0010.  E.L  duPont 
de  Nemours  ft  Co.,  Ina  Registration  is 
for  Du  Pont  Vendex  4L  Mitidde  to  be 
used  on  raspberries  to  control  two- 
spotted  mites.  April  13, 198a 

Wisconsin 

EPA  SLNNo.  WI 88  0001.  Griffin 
Corp.  Registration  is  for  Kocide  101  to 
be  used  on  ginseng  to  control  AJtemaria 
leaf  and  stem  blight  April  la  198a 

EPA  SLNNo.  WI88  0002.  Rohm  ft 
Haas  Co.  Registration  is  for  Goat  1.6E 
Herbicide  to  be  used  on  dormant     <. 
spearmint  and  peppermint  to  control 
certain  annual  broadleaf  weeds.  April 

iai98a 

Wyoming 

EPA  SLNNo.  WY 880002.  Mobay 
Corp.  Registration  is  for  Di-Syston  8  to 
be  used  on  barley  to  control  aphids. 
February  22. 198a 

EPA  SLNNo.  WY 88  0003.  Mobay 
Corp.  Registration  is  for  Dl-Syston  8  to 
be  used  on  bariey  to  control  aphids. 
February  22, 198a 

(Sec.  24  as  amended  82  SteL  835  (7  U.aC. 
136)). 

Dated:  May  27. 1988. 
Douglas  D.  Camiit. 

Director,  Office  of  Pesticide  Programs. 
[FR  Doc.  88-12772  Filed  6-7-68;  6:45  am] 


IFRL— 3381-1) 

Ah-  Potlutlon  Control  Qrants: 
Maintenance  of  Effort  for  FY  86  State 
of  Texas  Texas  Air  Control  Board 

AOENCV:  Environmental  Protection 

Agency. 

ACnOft:  Notice  and  opportunity  for 

public  hearing. 


1  The  U.S.  Environmental 
Protection  Agency  (EPA)  announces  an 
'  opportunity  for  public  hearing  and 
comment  on  a  tentative  determination 


aS22 
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that  the  Texas  Air  Ceatral  Boaid 
(TACS)  abottid  be  allowed  a  reduced 
Maintenance  of  ESort  ^kfOE)  level  for 
naa,  noeweteat  erijh  eeetioe  lOStb)  of 
the  Oean  Air  Act  (CAA). 

HeariBg  Opportimity:  ff  written 
requeata  for  a  pabBc  headog  are 
received  by  ]uly  B,  1988  the  Agency  will 
hold  a  hearing  in  Austiii,  Texaa. 
poaraOTMR  MPomiA-noN  comtaci: 
Joan  E.  ftowo.  State  psQgtaou  Section, 
Air.  Pesticides  aiul  Toxica  OivisioB. 
EPA.  Regioe  i^  1446  Roaa  Aweaee. 
Dellaa.  Texaa  75302-2733,  (214}  655- 
7208L  (Fiq  265^a0a 
SU^KOHMrAinr  MFOMMIXNC  Section 
105(b)  of  the  CAA.  42  U.SXL  7405(b). 
apedfiea  tiiat  "No  agency  afaeil  receive 
any  grant  uader  (hia  aectien  dudogaay 
fiacal  year  whaa  its  expendituiea  of  aon- 
Fedoel  finda  for  other  than 
nonrecurrent  expendituns  for  air 
pollution  control  programs  will  be  less 
than  its  expenditures  were  for  eorii 
prngrneia  during  die  pnceding  fiscal 
year,  anieia  the  Achninistiator.  after 
notice  iwdopportaaity  for  public 
hearing  deteminea  that  a  widactian  in 
expeadituea  is  ettrifa«table  to  a  aon- 
selectivc  eeductioa  ia  expendJiiiries  in 
the  pro9«aa  of  ail  execetive  bcaacfa 
agencies  of  the  appiicahle  nnit  of , 
govecBineoL.  .  ."  {Bmphasis  edded.] 
This  statutory  requirement  is  repeated 
in  EPA's  "State  and  Local  Assistance" 
regulations  at  40  CTR  35.210(a). 

On  )i4y  IS,  1M6.  the  TACB  stdanitted 
an  eppiicatiop  for  a  great  Cor  Federal 
fiscal  year  igSB  ^  86)  uBider  sectioi 
105  of  the  Clean  Air  Act  At  that  time 
the  appUcatioa  iadicated  that  the  TACB 
would  aaeet  dw  MWreqaiiaiBeatts  of 
the  CAA  since  state  fiuds'ajqvepdated 
to  the  program  for  FY  8i«sere  greater 
than  had  been  appropriated  for  FY  85. 
This  appropriation  would  have  been 
sufficient  to  allow  the  TACB  to  e}q>end 
at  least  as  much  in  FT  8B  as  was 
expended  in  FY  85  on  other  than 
nonrectneiM  eApewBteres.  However, 
subseqaeat  to  sabadttal  ef  te 
application,  the  TACB  was  lequiiad  by  " 
Exaottive  Order  {Na  MW-^36)  itaai  the 
Governor  to  structure  a  plan  to  achieve  - 
a  13%  reduction  in  spending  fron  the 
existing  FY  88-87  State  general  revenue 
apnrooriatiflns,  and  to  impienient  the 
plan  not  later  duni  lifarch  1, 1986.  Since 
the  Executive  Order  directed  all  State 
agendas  aad  uaivcsrsitias  to  stmctare 
and  impl«nent  such  a  plan  to  echieve  a 
13X  redaction  in  spending,  this  appears 
to  quelify  as  enoinselecfive  reduction  in 
expenditures  in  theprogcasis  of  all 
executive  tuaach  agenaasef  the  Stete 
ofTexas. 

As  a  restdt  of  die  State  bidlget 
reduction,  die  TACB  expenditures  for 


FY  86  for  other  than  nan-reGumat 
expenditures  were  SSE^Di  less  than  for 
FY  85.  llierdiare.  die  TAGS  haa 
requested  diat  die  Re^^onal 
Administrator  aeknoWle<^  and 
approve  a  reduction  in  the  MOE 
requirement  of  the  CAA  efCsdiae  lor  FY 
8aTheMOErBdiiclioa.tfeBpiiBwd.will 
allow  die  FY  86  shortfall  in  reoBreat 
expandiluies  of  $5i^50t  and  lower  the 
prior  MOE  level  astahlished  fa  FY  88  by 
this  amount  The  total  ceainent 
expenditures  for  FY  86  were  $10,643,606 
compared  to  the  prior  FY  level  oif 
$lAn)0.im 

DuriEf  FY  87.  the  State  ol  Texaa 
coatimiwd  its  badget  sednctiiai  efiorts. 
and  EPA  ptegioa  6)  haa  euthodxad  FY 
87  and  FY  88  aasistaBoe  to  TACB  oaly 
conditionally,  requiring  complete 
reporting  on  the  apparent  extept  of  the 
initial  (FY  86)  shortfall  and  resolution  of 
the  MGS  IsMie.  With  ooasideKable  eSbrt, 
the  TACB  tes.a«irided  eay  fardwr 
short&A.  and  has  neported  thet  leuBwut 
expendtans  af  et  least  fUitllSSjae  ere 
expected  for  FY  87.  exceeding  the 
reduced  FT  86  leveL  but  not-iaeetiag  the 
level  established  ia  FY  aSu  Oariag  eech 
of  these  fiscal  yeaes.  TACB  has 
substaotiallirBet  all  of  its  air  poliutico 
coatiai  pegyaai  mwiwuit— ata^  deq^ite 
the  difficulties  of  reduced  b^igetB.  The 
current  CoopetatfwB  AceecMent  wrilh 
T  ACB  andsr  seetioD  IQg  of  die  CAA 
caOs  for  SiBiB  wtpeialitMes  to  neeter 
exoeed  liie  FY  87  leveL 

This  notice  provides  an  opportunity 
for  a  public  hearing  as  required  by  the 
Clean  Air  Act  SPA  will  hold  <he  hearing 
oaly  ff  actaal  reqaests  far  e  poblie 
he«iBg  am  vsoefaiad.  lAdess  written 
rsqaesb  far  a  heeriag  «n  this  teqaest  for 
an  authorized  reduction  in  te  MOE 
requIrwBwnt  far  FY  66  are  receieed  by 
EPA.  KegiaB  •  (Delias)  by  }idy  8,  ten, 
we  wffl  proceed  to  audce  e 
determinatioHefl  indicated. 

Date:  May  25, 1988. 
Robert  B.  Layton.  Jr., 
RegioaaiAfdmam^mtM: 
[FS  Doe.  as-iaBas  Filed  «-7-88:  Aitf  an] 
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AQBHCv:  EaviromaeBtal  EtefaGtifln 
AieDcy^(8PA|. 

:NatioB. 


(calculated  as  tiiflumizole>  in  or  on 
certain  raw  agricoltwal  conimodides. 

reqwested  by  thriwysl  Cheuitel  Co.. 
bK. 

DATl:  These  tanporary  tdlecaaces 
e^ise  April  1. 1968. 

FON  nana  MFOMUTHM  COHXACC  Br 

Kteil: 

Lois  Rossi,  Product  Menager  (PM)  21.  ^. 

Registration  Divisi(Hi  (TS-767Q. 

Office  of  Pesticide  Programs. 

ftntaiinBeHtal  PMiteeHoa  Ayacy,  401 

M  Street  SW.,  Washiagtea.  DC  aotSB. 
Office  looa QOB-  end  telepiione  naaber: 

Rm.  228,  GM#2, 1921  Jeffersea  Oavf  s 

Highway.  Arlington.  VA.  (7«3)  557- 

1900. 


eEPA  has  eatahBflihed 
temporary  tolerances  fior  combined 
residues  of  trifiamiaole  end  its 
metabolitea  floataiaiag  the  4-eUaro-e- 
trifhuMwnetfajrl-eailine  moiety 


rMiV  WRMMATMti:  lAiiteyal 
Chemicel  Co^  int.  74  Aodly  Bd. 
Bethany.  CT  06525.  has  sequeitedia 
pesticide  petition  (pp)  5G8282  the 
establishment  of  temporary  tolerances 
for  combined  residues  of  triflumizole  (1- 
(l-{(4-chloro-2(trifIuoromediyl) 
phenyyhBiao)-A-^Bpa>7ethyi)-lH- 
imidaaole)  aod  ito  awtaboMtes 
coataialQg  the  4«hion)n2- 
trifbiflWBiet^l-eaiUna  aMriety 
(calculated  as  triflumizole)  iaeroa  the 
raw  agricultural  commodities  apples  at 
0.5  part  per  million  (ppm):  9«pes  et  ta 
ppm;  peats  et  Oft  ppav  aeat  end  fat  of 
cattk,  foats.  hegi.  hnrsaa.  ponHry.  sad 
sheep  at  OjOmppanarilc  end  eggs  at  flbflS 
ppac  steat-fayptodacts  ef  poahry  at  ObOS 
ppm;  and  anat  bfprBduets  ef  c^lle. 
goata,  hogs,  banes,  and  ehacp  et  615 
ppm.  These  temporary  tolerances  will 
permit  the  marketing  of  the  above  raw 
agrleaituraloaBBMdittes  when  treated 
in  aceordaooe  with  dw  psovlsims  of  the 
experimnatsl  ass  penBtt<0»gUP44, 
whidh  is  beii«  issusd  oader  te  Baderai 
imetstioide.  h^dde.  and  Rsdeatickle 
Act  (FIFK^  as  amsHfad  (Pab.  L  95-^86, 
92  Stat  819;  7  U.S.C  136). 

The  scientific  data  reported  and  other 
relsvent  ataterial  were  evefaeteo.  end  it 
was  QeieRnsea  siat  estaonSBHsein  or 
the  teaipoiefy  taleiaBcas  wlB  ptoteot  die 
pouiic  iieafts.  1  iieTCVove,  ^ae  veoporeiy 
tolerances  iieve  oeen  estaclistieQ  oa  file 
condition  fliet  the  pestfcsde  be  mea  in 
accofdanee  with  fte  expeilmeutal  use 
permit  and  with  the  nUewbig 
provisions: 

1.  The  total  amount  of  the  acdve 
iqgiedient  to  be  used  most  not  exceed 
the  quantity  aulhurfzed  by  the 
umiHriinwiitui  Qse  permit. 

2.  Uidroy'a]  Chemical  Co.,  bic  must 
immediately  notify  the  EPA  cf  aay 
findings  fiiaa  theeiq^srimental  ase  that 
have  a  bearing  oa  s^ety.Hie  canvaiqf 
must  alsQJte^  records  of  (HTodacdon. 
distributian.  and  pedbnnance  end  on 
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request  make  the  recoida  available  to 
any  authorized  officer  ot  employee  of 
the  EPA  or  the  Food  and  Dorug 
Administration. 

These  tolerances  expire  April  1. 1989. 
Residues  not  in  excess  of  these  amounts 
remaining  in  or  on  the  raw  agricultural 
commodities  after  this  expiration  date 
will  not  be  considered  actionable  if  the 
pesticide  is  legally  applied  during  the 
term  of,  and  fa  accordance  with,  the 
provisions  of  the  experimental  use 
permit  and  temporary  tolerances.  These 
tolerances  may  be  revoked  if  the 
experimental  use  permit  is  revoked  or  if 
any  experience  with  or  scientific  data 
on  this  pesticide  fadicate  that  such 
revocation  is  necessary  to  protect  the 
public  healtL 

The  Office  of  Management  and  Budget 
has  exempted  this  notice  from  the 
requirementa  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
354. 94  Stat  1164.  5  U.S.C.  601-612),  the 
Administrator  has  determfaed  diat 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  fi^m  tolerance 
requirements  do  not  have  significant 
economic  impact  on  a  substanial 
number  of  small  entities.  A  certification 
statement  to  diis  effect  was  published  fa 
die  Federal  Regbter  of  May  4, 1981  (46 
FR  24950).  ^ 

Authority:  (21  U.S.C.  34eaQ)). 

Dated-  May  31. 1988. 
Edwin  F.  Ttaswordi. 

Director,  Registration  Division,  Office  of 
Pesticide  Pro-ams. 
[FR  Doc.  88-12888  Filed  8-7-88;  8:45  am] 


[FRL-3993-4] 

CaWomla  State  Motor  VaMda 
Polutlon  Control  Standards; 
MnanoniaiiiB  wnnai  inaooopa  or 
Provloiw  Waivara  of  Fodaral 
iTaampDons  siNninary  oi 


AOmcv:  Bavironfflental  Protection 
Agency  (EPA). 

action:  Notice  of  Scope  of  Waiver  of 
Federal  Preemptioa 


r:  Hie  Calilbmla  Air  Resources 
Board  (CARB)  |ias  notified  EPA  diet  it 
has  adopted  amendments  to  its  exhaust 
emissions  stendards  and  procedures 
govemng  li^t-duty  vehides.  The 
amendmente  established  an  "offseta 
program"  for  the  1963  model  year  which 
allowd  manufacturers  to  certify  and  sell 
fa  Califbmie  a  limited  number  of 
federally-certified  light-dufy  vehicles, 


otherwise  unavailable  fa  California. 
Califorata  also  adopted  amendments 
which  sUowed  offsetting  of  diesel 
particulate  emissions  for  die  1986  model 
year,  established  procedures  whidi 
prohibit  mcmu&cturers  from  carrying 
over  year-end  emissions  defidta  to 
successive  model  yeers  end  extend  the 
"oSseto  program"  to  1968  and 
subsequent  model  years. 

EPA  finds  these  amendments  to  be 
withfa  the  scope  of  previous  wsivers  of 
Federal  preemption  granted  to 
California  for  its  emissions  standards 
applicable  to  light-duty  vehides  and  its 
accompanying  enforcement  procedures. 

DATtt:  Any  objections  to  the  findings  fa 
this  notice  must  be  filed  by  July  8, 1988. 
Otherwise,  at  the  expiration  of  this  30- 
day  period,  these  findings  will  become 
final.  Upon  receipt  of  ai^  timely 
objection,  EPA  will  consider  scheduling 
a  public  hearing  fa  a  subsequent  Federal 
Renter  Notice. 

ADORESSCS:  Any  objection  to  the 
findings  fa  this  notice  should  be  filed 
with  Mr.  Charies  N.  Freed,  Director, 
Manufacturers  Operations  Division 
(EN-340F).  U.S.  Bavironmental 
Protection  Agency.  401 M  Street  SW.. 
Washington.  DC  2046a 

Copies  of  the  California  amendments 
at  issue  fa  this  notice,  a  dedsion 
document  containing  an  explanation  of 
EPA's  determinaticm  and  documents 
used  fa  arriving  at  this  determiiution 
are  available  for  public  inspection 
during  normal  working  hours  (8.<X)  a.m. 
to  3KX)  p  jn.)  at  the  Environmental 
Protection  Agency,  Central  Docket 
Section.  tDodcet  EN-87-07)  Room  4 
South,  Washington  Information  Center, 
401 M  Street  SW.,  Washington.  DC 
20460.  Copies  of  the  dedsion  document 
can  be  obtefaed  from  Q'A's 
Manufacturers  Operations  Division  by 
contacting  Ms.  Bangle  as  noted  below., 

RM  FURTHER  MPORHA'nON  CONTACT: 

Carol  Ben^  and  Patrick  Schlesinger, 
Attomey/Advisors/Menufacturer* 
Operations  EHvision  (EN-340F),  U.S. 
Environmental  Protection  Agency, 
Washington,  DC  20460,  (202)  382-25ia 

stiPPLnieNTARV  intorkution:  EPA  has 
determined  that  CARB's  amendmente 
cure  withfa  the  scope  of  waivers  of 
Federal  preemption  previously  granted 
pursuant  to  section  209(b)  of  die  Clean 
Air  Act  as  amended  (Act).*  Specifically, 


>  45  FR  54132  (Ai«bM  14. 1980).  49  FR  18887  (May 
S.  19S4)  (walw  of  MdMlaM  ftudaidt]:  37  FR 
14831  (July  IS.  1872)  and  44  PR  ause  (Ocloktf  23, 
197B)  (wahrar  of  eBiaakjot  wwmtjri;  45  FR  54138 
(Ansnal  14. 1980)  (waivw  of  aaaemtriy-UiM  taal 
pracadutM):  43  FR  SS44  (Maich  7, 1978),  43  PR  15490 
(March  7. 1978]  and  43  FR  2S728  Oune  14. 1978) 
(waiver  of  compliance  testing  requirment*]. 


the  amendmente  ellow  s  limited  number 
of  light-duty  vehides  certified  to  Federal 
standards,  and  otherwise  unavailable  fa 
California,  to  be  sold  fa  die  State 
throu^  1988  and  subsequent  model 
years.  These  amendmente  require  that 
the  higher  emissions  of  the  Federal 
vehides  be  "offset"  by  die  lower 
emissions  of  vehides  which  are  certified 
to  an  have  emissions  below  California'a 
standards.  The  amendmente  also  make 
California  assembly  Ifae  testing, 
warranty  requiremente,  compliance  test 
procedures  and  tune-up  label 
specifications  applicable  to  the 
federally-certified  vehides  brought  fato 
California  tmder  this  program.  Further 
amendmente  allowed  offsetting  of  diesel 
particulate  emissions  for  the  1985  model 
year  only  and  prohibited  manufacturers 
from  carrying  over  year-end  emibsion 
defidte  to  successive  model  years. 

These  amendmente  do  not  undermine 
California's  determination  tiiat  its 
standards,  fa  the  aggregate,  are  at  least 
as  protective  as  Federal  standards,  are 
not  faconaistent  with  section  202(a)  of 
the  Act  and  raise  no  new  issues 
regarding  previous  waivers  of  Federal 
preemption.  A  full  explanation  of  EPA's 
detennfaation  is  contefaed  fa  a  dedsion 
document  which  my  be  obtefaed  from 
EPA  as  noted  above.  Sface  these 
amendmente  are  withfa  the  scope  of 
previous  waivers,  a  public  hearing  to 
consider  them  is  not  necessary. 
However,  if  any  party  asserts  an 
objection  to  these  ffading  by  July  8, 1988 
EPA  will  consider  holding  a  public 
hearing  to  provide  fatoested  persons  an 
opportunity  to  present  testimony  and 
evidence  to  show  that  there  are  issues  to 
be  addressed  through  a  section  206(b) 
waiver  detennfaation  and  that  EPA 
should  reconsider  ite  findings. 
Otherwise,  these  findings  shall  become 
final  at  the  expiration  of  this  30-day 
period. 

This  decision  will  affect  not  only 
persons  fa  California  but  also  the 
manufacturers  located  outeide  the  State 
who  must  compfy  with  California's 
requiremente  in  order  to  sell  motor 
vehides  fa  California.  For  this  reason, 
EPA  hereby  determines  and  finds, 
pursuant  to  section  307(b)  of  die  Act 
that  this  decision  is  of  nationwide  scope 
and  effect 

This  action  is  not  a  rule  as  defined  by 
section  1(a)  of  Executive  Order  12291, 48 
FR  13193  (February  19, 1981).  Therefore, 
it  is  exempt  from  review  by  the  Office  of 
Management  and  Budget  as  required  for 
ndes  and  regulations  by  Executive 
Order  12291.  Additionally,  a  Regdatory 
Impact  Analysis  is  not  being  prei>ared 
under  Executive  Oder  12291  for  this 
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I  te  toopcr"  deteminalioa  iiaoB 
itisastarali; 

nii  acttoo  to  aba  aot  a  rale  M 
defined  to  Utt  Bayiiatary  FfajdUIHy  Aol, 
SU.SJC.9Uataeq.Tl!snkn.BPAhaa 
notprapandai 


impact  of  (Us  aetfoB  am 
entitlea. 

dmbot  MAy  3i»  iveSi 
DoalLCky, 

Acting  Assistant  Administrator  for  Air  and 
Romotson. 

[FR  Doc  88-12885  FHedO-r-ae;  8:45  aDof 


FEDCRM.  COMMUNICATIONS 


May2S,ig8a 

The  Federal! 
Comasaian  has  aafanitted  tfaa  ■wowiiig 
infonnatiea  oaBei^liuo  TeqiBfeflHnt  is 
OMB  lor  teriew  and  deaianoe  VBder 
die  Pap«n««k  RedactifB  Act  af  1MD  (44 

Capias  of  tkis  sabniaafaai  nay  be 
purd^ased  £msi  (ha  Cawmiisiaa'a  copy 
contzactac;  {Bteraatknal  Tiausaiptiop 
Service.  (aa2)  Bfi7-a«0a  2M0  M  Stnet 
NW..  Suite  MA,  WasU^toi  DC  aa0S7. 
For  further  infatBatiaB  an  this 
snfaanaskB  ooataotJHfiy  Bofair.  Federal 
CommHiricBlions  Comniiesiaa.  (2Ki  wa- 
7513.  PenoBS  tmaU^  toeaoMieatoa 
this  tnfof—tion  eoilecthwi  shedd 
ooDtact  Yvette  F^ynn.  Office  al 
MaaagBBeat  aad  BadieC  RooB  32S5 
NEOa  WteahteftaB,  OC  20503.  (202}  39&- 
3785. 

OMBNmnbeKNooa 
Title:  SeeHmx  70133,  Standards  far  tate 

regulation 
Action:  New  ctiUectiflM 
Reapondeata:  State  or  locd 
govemBeats,  buaineasee  (Indudhig 
small  businesses) 
Fregueacy  of  Response:  On  occasioa 
Estimatea  Annual  Borden:  ! 

IJOOO  Responses' 
10ai2S0Hour8 
Needs  and  Uses:  Tbe  Commission 

adopted  a  Second  Report  and  Order 
in  MM  Docket  No.  84-1296  wUdi 
eonoems  ate  fegoMitian  of  cable 
leie^^steB  nasic  seoacnver  rates  tiy 
Iocb  sancMsiag  airaierraes  ascl 
establiriied  standards  for 
detemhidng  whether  a  cable  sjPsteiB 
fooes  effective  coo^etitiaii.  SeetioB 
TBJUa)  ceqaires  certain 
dooanentatioD  to  be  Had  wMi  the 
CoBUBtsaiea  by  cable  operators  and 


utwwJrialag  aaOMMWes  whia  wouid 

OB^sio  Vie  \^OBi^Biasi^si  lo  ^ea^^ve 
dlspatss  eoMBerafBgappHuabuHyof 
sigBSB  avafuMHty  stasdara.  Section 
/a«jj|Pj.y8yw^es  tiawrwiafm 
awDorKiea  to  ^^^^  twrwial  sonee  to 
me  ^^^9BC  vales  a^vavos^Hi^r  nwea 
for  prsTisfaB  tn  Oanie  ae^nce  wdIcd 
provides  #ie  pabBc  an  opportantty 
to  comment 


H. 

AcHiigSecntaiy,  FnttajComntBticotions 
Commission. 

[FR  Doc  8fr-UBM  raed«-7-88: 8:45  am) 
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Agency 


The  Federal  EtBeigency  Management 
Agency  (FEMA)  has  submitled  to  fte 
Office  ofManngpmpnt  and  Budget  the 
following  InfonnatiQn  collection 
package  for  deanuicp  in  accordance 
with  die  Paperworic  Reduction  Act  {4^ 
U.S.C.  Chapter  3SJ. 

Type:  New  Collection. 

Tith:  Project  Status  Summary. 

Abstract-  FEMA  Form  7B-51.  Pn>|ect 
Status  Suramaiy.  is  used  by  the  Federal 
Emergency  Manageraoit  A^em^  to 
monitor  public  asiristance  projects 
approved  under  Priilk  Law  S9-2881  as 
amended.  AffiBcants  for  disaster 
assistance  will  use  the  Eonn  to  describe 
current  permanent  restocaflve  ptcject 
status  and  outline  any  problems  or 
circumstances  expected  to  result  in  the 
applicant's  inability  to  complete 
restorative  vtoA  by  the  approved 
termlnatioo  date  or  witUs  the  cost  or 
scope  of  work  comfitfons  set  lottb  In  the 
approval  ot  oie  project  appocaaOB. 
Failure  to  provide  we  inwiBMrtfaHioB  uit 
form  cowd  Jeopardfae  tiie  appfteanfs 
eligibffity  far  Federal  ifisaeter 
assistance. 

Type  ofRespotu/enta.  State  or  locd 


NumberofMeefeodBntscBM. 
Burden  UomKltO^ 


RepatttofSeesi^aem^. 

Copies  of  tiie  above  iofarmation 
collection  request  and  supporting 
docuflMotalioB  eaa  ba  obtaiaad  by 
calling  or  wtiliin  (he  FBMAfieawnca 
OfBoer.  liida  SkUey.  (aoe)  64e-MM.  SOO 
C  Street  8W.,  Wasbington.  DC  2M72. 

ConMnantsahoaldhajBeectadto 
Frandne  Pioaedl.  (sac)  301-7231.  Office 
of  Managtmuit  and  Badge*.  VtSS  WBQB. 


Washington.  DC  28608  witfihi  two 
wecics  irf  Ads  aotica. 

DatKMay31.1fl88. 
WMirCMaer^ 

ZUsnlar.  OffkmefAdmimiitratlimSivpaA 


The  Federal  Maritime  Camndssion 
hereby  gives  notice  of  tiie  fifing  of  tfie 
following  agreement^  pursuant  to 
section  S  of  tfie  Sblppiug  Act  of  1904. 

Interested  parties  nay  inspect  and 
obtain  a  copy  of  each  agreement  at  fbe 
Washington,  DC  (Xtlce  of  the  Fedoal 
Maritime  Ccmmlssian,  tlOO  L  Street 
NW.,  Room  1032S.  Interested  parties 
may  submit  comments  on  eadi 
agreement  to  the  Seetetaiy.  Federal 
Maritime  Commission,  Washlngtoo.  DC 
20873.  wUhin  10  days  after  the  date  of 
the  FadecalRagblliein  whidi  this  notice 
appears.  The  reqalrements  for 
comments  are  found  {  S72.00S  of  Title  46 
of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  commaidcatlqg  with  &e 
Commission  legai^Dg  a  pending 
agreemenL 

Agreement  ffc:  ZiA-7aBK2S. 

Title:  Port  of  New  Orleans  Lease 
Agreement 

Parties:  Board  of  CoBMaiasiaaeis  of 
the  Port  of  New  Orleans  I 
CondBMBtai  Grain  Cmpaay. 

Synopsis.' The  proposed  J 
supesMdea  aadcaaoala  te  Parties' 
basic  lease  (Agreement  Na  224-080015. 
as  amended);  and  provides  for  the  lease 
of  the  Original  Wharf  and  Wharf 
Extension  located  at  Westwego.  La. 

^  Older  <rf  te  iWerd 


Tony  P.  i 

Assistant  Seaetaty. 

Dated:  Juoe  3.  WU, 
[FR  Doc  88-12880  Filed  &-7-88:  •«•«■>) 


snippwg  vovMNioMa  M  wia  viMao 
StolM/Korvi  Trad^  ^Hrthor 
EnioneoBMnt  vf  TiBM  To  Aapiy  to 


published  BOflee  of  ^  Sfaig  by  Navfoa 
ManageaiNit  lae.,  4Jbfmf  VaeiSe 
America  line  (TV>CAI>r).  of  a  peWtioa 

102^  46  U&C  app.  «*0(lXb)  r«ectiea 
19").  PACAM. «  ftnaaMidafi^ag 


commoa  casiier  In  te  USw/Koraa  trade, 
had  alleged  that  the  cargo  prafaceace 
lawa  of  ttw  Hqidblie  of  iCoiea  {"ROK"). 
which  reserve  for  ROK-fl^  carriars 
virtually  all  of  ROiCs  waterfoone  steel 
exports,  subject  to  a  waiver  system, 
resulted  in  irreparable  harm  to  PACAM. 
The  notice  requested  comments  from 
interested  parties  by  A|nil  15. 1988.  The 
comment  period  was  subsequently 
extended  to  May  17. 1988,  in  le^xmse  to 
requests  for  i»tAfynai|f  Qf  Hmi^  from 

the  U.&  Department  of  State  fDOSn 
and  from  the  two  RCNC-flag  carriers 
whose  taiilfis  PACAM  specificaUy 
requested  ba  suspended    Hyundai 
Merdiani  Martea  Co^  U&  ("Hyundai") 
and  Pan  Ocean  ShippiiM  Co.  Ltd.  ("Pton 
Ocaaa"). 

Conunents  were  received  from  DOS. 
Hyundai  and  Pan  Ocean.  All  make 
reference  to  the  fact  Oat  foUowiag 
negotiatioBa  in  late  April  betweea  U.S. 
and  ROK  govenmaitf  officials,  die 
Korean  Kfaritime  and  Port 
Administration  (lOdPA")  announced, 
on  May  13, 1068  in  a  letta  to  the  U.S. 
Embassy  in  Seoai  that  it  "is  in  the 
process  of  reviewing  current  cargo 
reservation  pdttdes  inrJiwiing  the 
relaxation  of  the  liner  service  waiver 
system."  and  that  "KMPA  would  take 
necessary  steps  so  that  up  to  SOX  of 
total  vohune  of  steel  products"  in  the 
U.S.-Koraa  trade,  cunently  resnved  for 
ROK-flag  vessels.  %rouId  be  released  to 
the  open  coaipetitioo." 

DOS  indicates  that  it  has  requested 
the  US.  Embassy  in  Seoul  to  seek 
further  clarificatlan  from  KMPA  on  Its 
"intended  implementing  procedures  and 
their  effects  oh  sh^ipers  in  the  U.S. 
trade."  To  pennft  DOS  to  gather 
additional  details.  DOS  relays  its  and 
the  Department  of  Transportation's 
request  that  die  comment  period  be 
extended  to  July  1. 1988.  "the  date  on 
which  KMPA  proposes  to  introduce  the 
relaxatton  of  Ae  steel  product  cargo 
reserTatlon." 

Hyundai  and  Pan  Ocean  argue  diat 
the  KMPA  announcement  evidences  that 
PAGAN'S  contaus  are  being  satUBed. 
and  diat  dierefore  its  Petitiou  should  be 
denied  and  the  proceeding  discontinued 
on  the  ground  that  no  SedEkm  19  r^ef  is 
warranted.  Altemativ^,  diey  suggest 
that  if  the  Commission  is  not  inclined  to 
terminate  the  proceediag  at  this  time, 
die  coBunent  period  shodd  be  extended 
until  hdy  1. 19ea  Botii«  KMPA's 
conmunicationtoDOSdiatitwin  - 
endMvor  to  have  in  |rfaoe  the  new 
regulation  opening  the  steel  trade  by 
diatdate. 

The  CensDission  views  the  KMPA 
aaaomoement  wiA  cautious  optfanism. 
The  announoenwnt  doM  not  effectuate 
an  actual  change  to  ROK  policy  or 
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regulation,  nor  ia  it  pradse  as  to  lAat 
KMPA's  actions  wfll  be  and  when  th^ 
will  oocar.  Moseover,  it  leaMfas  to  be 
seen  whether  KlffA's  hMUcation  dnt  it 
will  open  "up  to  SOX"  of  die  trade 
actually  means  ''309K''of  the  trade,  as 
interpreted  by  DOS.  or  a  pesoeatage  kaa 
than  that 
Nevertheteaa^thai 


coupfad  with  DOST  ooauauBiGation  widi 
KMPA  as  to  dM  timiiv  of  the  intended 
acdoB.  saggesta  dia  potential  far  a 
sadsfadory  reaofartion  of  ttus  particular 
complaint  as  wall  aa  progress  toward 
that  end.  In  crder'to  ensure  dkat  these 
recent  and  soon-aatic^ted 
devric^ments  raoeive  full  consideratian 
by  the  Cnmrnission  before  it  acte  upon 
the  I^tdon.  dw  CBBoaission  fans 
detendned  to  exteitd  die  '^^mtmmn^ 
period  to  July  15. 1988.  to  allow  time  for 
KMPA  to  ioqileneBt  its  new  pottcy  and 
for  all  interested  partiea.  fa>'^»«*»«B 
PACAM,  to  ewMf**  on  ite  eSectuatiatt. 

THEREFCWE.  rr  IS  CHlDBREDi  dtat 
the  poiod  to  file  aditltinnal  ttrtmammntf 
(in  an  original  and  IS  copies)  in  diis 
proceeding  is  enlarged  to  )t^y  15, 196& 

By  tlie  Coramisaion. 
Tony  P.  Koaiiaotii, 
Assistant  Secretary. 
[FR  Doc  12907  Filed  »^-68;  8:45  am] 
loooEsno-evn 


FEDERAL  RESERVE  SYSTEM 

Cotiank  FhimcW  Corp.;  AppScathxi  To 
EngagadaMovalnPannisslMo 
Nonbanhlnfl  ActKBIaa 

The  coD|)eny  listed  in  this  notice  haa 
filed  an  a^ilication  under  |  225.23(e)(1) 
of  die  Board's  Regulatkm  Y  (12  CFR 
225.23(aXl))  for  dw  Board's  approval 
under  section  4(c)(^  of  die  Bank 
Hok&ig  Conpony  Act  (12  U.S.C. 
1843(c)(8))  and  1 22S,2l(a)  of  Regulation 
Y  (12  CFR  22&21(a))  to  connence  or  to 
engage  die  jiora  ei&er  directly  or 
thrtMigh  a  subsidiary,  to  a  nonbanking 
activity  diat  is  listed  to  |  ??S7S  of 
Regulation  Y  as  closely  related  to 
banking  and  pendssiUe  for  bank 
holding  oonpaniea.  Untess  otherwise 
noted,  such  activitias  will  be  conducted 
diroughoot  the  United  States. 

The  aiqdieatian  is  avatfable  for 
immediate  toqiection  at  the  Fetkral 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  die  Board  of 
Governors.  Interested  f^rfu^  may 
express  didr  views  to  writing  on  die 
question  adiethar  consaminatian  of  the 
proposal  can  "reasonably  be  expected 
to  produce  boiefits  to  the  puUic  mxk 


'.diat 
anch 


as  greater  I 

competitian.  or  gaiM  to  ( 
outwaigji  poasihia  athieiaa 

asundneconoentrationof  I 

rirmiannd  nr  unfair  rnanwlltion. 
conflicts  of  Intaiasts.  oranaound 
banking  pracdoea.'*  Any  raqaaat  for  a 
hearing  on  this  qasstJon  asaat  ba 
accompanied  by  a  atotuneut  of  die 
reasons  a  written  pwatutaUun  wouU 
not  siiffice  of  the  raaaena  a  anitten 
presentation  weald  not  safflca  to  Ijau  of 
a  hearing.  ideBttfyingspecifica^  any 
questions  of  fact  toat  are  to  dtepule. 
summariziBg  the  erideaea  that  would  be 
presented  at  a  hearing  and  todkatim 
how  the  party  ooauBmtiBg  wonid  be 
aggrieved  by  approval  ef  dM  ptopoaaL 

Unless  otherwise  noted,  comaieMto 
regarding  the  appMcatloB  arast  be 
received  at  the  Reserve  Bank  iiKbcated 

or  the  offices  of  the  Board  of  Governors 
not  later  dian  fme  21 1900: 

A.  Foderd  Reseiva  Bank  of  San 
Frandsoo  (Harry  W.  Green.  Vice 
President)  101  Market  Street.  San 
Francisco.  CaBfiinnia  84105: 

1.  Cobaak  Financial  Corporation,  San 
Luis  Obispa  CaMomia;  to  engage  de 
novo  in  commercial  lending  pursuant  to 
i  22S.25(bKl)  of  die  Boanf  8  Regulation 

y. 

Board  of  Govemon  of  Ik*  Federal  RcMrve 
SyeteB^  funs  2.  Uiea. 
laMsMcAiea. 

Associate  Secretary  of  the  Board. 
[FR  Doc  86-12834  PUmI  9-7-m  8^45  am) 
saiNM  coes  «ie.«Mi 


First  Wisconata  CoipL  at  at^ 

^^W%aa#8w^^^n^*^^P  ^fw 

Parmiaafate 


The  organizations  listed  to  this  notice 
have  applied  under  1 225.23(a)(2)  or  (f) 
of  the  Board's  Regi^tion  Y  (12  CFR 
225.23(aX2)  or  (f))  far  die  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Coa^iany  Act  (12  U.SlC 
1843(cK8))  and  i  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  to  a  nonbanking 
activity  that  is  listed  in  |  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissfUe  for  bank 
holding  companies.  Unless  othowise 
noted,  such  activities  will  be  conducted 
throughout  the  United  Stetes. 

Each  applicatioo  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  wiU  also  be  available  for 
inspection  at  the  offices  oi  die  Board  of 
Govemns.  toterested  persons  may 
express  their  views  m  writii^  on  the 
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question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  grains  in  efficiency,  that 
outwei^  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statemoit  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifymg  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be.  received  at  the  Reserve  Bank 
indicated  for  the  application  or  the 
offices  of  the  Board  of  Governors  not 
later  than  June  23, 1988. 

A.  Federal  RaMcv*  Bank  of  Chicago 
(David  S.  E^tein,  Vice  President)  230 
Soudi  LaSalle  Street.  Chicago,  Illinois 
60600: 

1.  First  Wisconsin  Corporation, 
Kfilwaukee,  Wisconsin;  to  acquire 
Milwaukee  Title  Insurance  Service,  Inc., 
KGlwaukee,  Wisconsin,  and  thereby 
engage  in  general  tide  insurance  agency 
services  pursuant  to  \  225.25(b)(B)(vii)  of 
the  Board's  Regulation  Y. 

a  Fadacal  Reserve  Bank  of 
Mbmeapolis  (James  M.  Lyon.  Vice 
President]  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 
1.  Bank  Shares  Incorporated, 
Minneapolis,  Minnesota;  to  acquire 
Security  Insurance  Agency,  Doland 
South  Dakota,  and  thereliy  engage  in 
general  insurance  agency  activities  in  a 
community  with  a  population  not   . 
exceeding  5,000  pursuant  to 
1 225.25(b)(8)  of  die  Board's  Regulation 
Y.  These  activities  will  be  conducted  in 
Doland,  South  Dakota.  Comments  on 
this  application  must  be  received  by 
June  30,  ig6& 

Boaid  of  Governors  of  the  Federal  Reserve 
System.  June  2. 1988. 
lames  McAfee, 

Aaaociate  Secretary  of  the  Board. 
[FR  Doc  88-12825  Filed  8-7-88:  8.-45  am] 


Ctwige  hi  Benk  Control  Nollcee; 
AcquWtlons  of  Stwroe  of  Banks  Of 
Bank  Hohlng  Companieo 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.&C  18170))  and 
S  225.41  of  die  Board's  Regulation  Y  (12 


CFR  225.41)  to  acquirea  bank  or  bank 
holding  company.  The  factors  that  are 
considered  is  acting  on  the  notices  are 
set  forth  in  paragrai^  7  of  tjie  Act  (12 
U.S.Cl817(i)(7)).  >  ~ 

The  notices  are  avadaUe  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  dian  June  23, 1968. 

A.  Federal  Reswve  Bank  of  Cbkago 
(David  S.  ^patein.  Vice  President)  230 
Soudi  LaSalle  Street,  Chicago,  Ilfaiois 

aoeoo: 

1.  Hazel  Keefe,  Tequesta,  Florida:  to 
acquire  30.58  percent  of  the  voting 
shares  of  Southern  Wisconsin 
Bancshares,  Mineral  Point,  Wisconsin. 

B.  Federal  Reserve  Bank  of  Kansas 
aty  (Thomas  M.  Hoenig,  Senior  Vice 
President)  025  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  Charlies  Travis  Henderson, 
Oklah(Hna  City,  Oklahoma;  to  acquire 
an  additional  81.64  percent  of  the  voting 
shares  of  Choctaw  Bancorp,  Inc.. 
Choctaw,  Oklahoma,  and  thereby 
indirectly  acquire  Choctaw  State  Bank. 
Choctaw,  Oklahoma. 

2.  Joy  Osterberg.  to  acquire  4.18 
percent:  William  H.  Osterberg,  to 

.  acquire  an  ad<fitionaj  8.65  percent: 
Osterberg  Land  Company,  to  acquire 
4.52  percent;  Franklin  W.  Johnson,  to 
acquire  4.29  percent;  and  Lee  Peterson, 
to  acquire  3.67  percent;  (all  of  Craig, 
Nebraska):  Walter  W.  Clark,  to  acquire 
an  additional  21.21  percent  Majcia  V. 
Clark,  Custodian  for  D.J.  CLark.  to 
acquire  an  additional  0.35  percent;  and 
Marcia  V.  Clark,  Custodian  for  Lori  Jo 
Clark,  to  acquire  an  additional  0.35 
percent:  (all  of  Omaha.  Nebraska):  Kirby 
L  and/or  Gay  L  Larson,  to  acqxiire  an 
additional  2.88  percent  Merlin  W. 
Nelson,  to  acquire  an  additional  4.40 
percent  Chester  L  Andreasen.  to 
acquire  1.13  percent  Stan  Andreasen.  to 
acquire  1.13  percent  Layne  Baker,  to 
acquire  4.18  percent  R-  G.  Lindstrom 
Farms,  Inc.,  to  acquire  2.00  percent 
Willmer  and/or  Mildred  Moseman.  to 
acquire  an  additional  4il3  percent  Julie 
Ann  Johnson,  to  acquire  1.13  percent 
Marilee  Sue  Nelson,  to  acquire  1.13 
percent  and  Mutual  Insurance  Co.  of 
Oakland,  to  acquire  1.24  percent  (aU  of 
Oakland,  Nebraksa);  of  the  voting  ' 
shares  of  Oakland  Financial  Inc. 
Omaha,  Nebraska,  and  thereby 
indirectly  acquires  Farmers  and 


Mensfaanta  National  Bank  of  Oakland. 
Oakland.  Nebradu. 

Board  of  Governors  of  the  Federal  Reserve 
System,  )ane  2, 19e& 
lamas  McAlse, 

Associate  Secretary  of  the  Board 
(FR  Doc.  88-12828  Filed  »-7-«8: 8:45  am] 


MontgonMnr  Btneerp  St  aL; 
Forawllom  of;  AoquWIttNit  by.  and 
Margirs  of  Bank  HoMng  Companies 

The  companies  listed  in  this  notice 
have  applied  for  die  Board's.approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C"1842)  and 
1 225.14  of  die  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bmk  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  die  Act  (12 
U.S.C.  l&42(c]). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  evailable  for    . 
inspection  at  die  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  -dieir  views  in  wrriting  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  diat  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  June  24, 
198a 

A.  Federal  Reserved  Bank  <rf  New 
York  (William  L  Rudedge,  Vice 
President)  33  Liberty  Sti«et  New  York, 
New  Yoric  10045: 

1.  Montgomery  Bancorp,  Rocky  Hill 
New  Jersey;  to  acquire  100  percent  of  the 
voting  shares  of  Montg6meiy  National  . 
Bank.  Rocky  Hill  New  Jersey. 
E  Federal  Reserve  Bank  of 
PUladelphia  (Thomas  IC  Desch.  Vice 
President)  100  Nordi  6di  Street 
Philadelphia.  Pennsylvania  1910S: 

1-  BM.J.  Financial  Corp.,  Bordentown. 
New  Jersey;  to  acquire  100  percent  of  die 
voting  shares  of  Soudiem  Ocean  State 
Bank.  Litde  Er  Harbor  Township,  New 
Jersey. 

C  Federal  Reserve  Bank  of  devdand 
Qohn  J.  Wbcted.  Jr..  Vice  Preaidoit)  1455 
East  SixUi  Street  Cleveland.  Ohio  44101: 

1.  Lexington  Bancsharea,  Lac, 
Lexington,  Keatacky;  to  become  a  bank 


^^r:-;:;^-v 
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hoUing  aempmBfby  aoi|eirteg  100 
percent  of  the  voting  shares  efllM 
Fayette  Banking  Con^eiqr.  Lexington. 
Kentucky,  ads  noro  beak. 

D.  Fedval  Beasne  Bank  ef  Atfaata 
(Robert  E.  Heck.  Vice  President]  104 
Marietta  Street  NW.,  Adanta.  Georgia 
30303: 

1.  FNBNewtoa  Bankshares.  Ina, 
Covington.  Georgia:  to  acquire  100 
percent  of  the  voting  shares  of  Heritage 
Trust  Conyers,  Georgia. 

E.FedaniBsssiisBericelCMciy» 
(David  S.  Epstein.  Vice  President)  230 
Soudi  USalle  Street.  Chicago.  Ohnois 
60600: 

1.  First  Midwest  Bankcorp,  Inc., 
Naperville.  Illinois;  to  ecquire  100 
percent  of  the  voting  shares  of 
Continental  ilUnois  Bank  of  Deerfieid, 
National  Asaodadon.  Deeifield.  IlBnois, 
and  Continental  Bank  of  Buffalo  Grove, 
N.A.,  Buffalo  Gtave.  IDinois. 

2.  Shelby  County  Bancorp,  Ina, 
Shelbyville.  UHm^  to  acquire  100 
percent  of  the  voting  shares  of  Strasbuig 
State  Bank,  Strasburg,  Illinois. 

F.  Peder^  Beserve  Bank  of 
Mfameepolis  Oaaes  M.  Lyon,  Vice 
President)  2S0  Marquette  Avenue. 
MinneapoUs,  Minnesota  55480: 

1.  Fidelity  Bancorp,  Inc.,  Medford. 
Wisconsin;  to  become  a  bank  holding 
company  by  acquiring  99.2  percent  of 
the  voting  shares  of  Medfoni  National 
Bank,  Medfbrd.  Wisconsin. 

2.  Lena  Spitzer  Limited  Partnership, 
Streeter,  North  Dakota;  to  become  a 
bank  holding  company  by  acqairing  58.8 
percent  of  the  voting  shares  erf  Streeter 
Insurance  Agency.  Inc..  Streeter.  North 
Dakota,  and  thereby  indirect^  acquire 
State  Bank  of  Streeter,  Streeter,  North 
Dakota.  Comments  on  this  application 
must  be  received  by  June  30, 198& 

G.  Federal  Reserve  Bank  of  Kansas 
aty  (Thomas  M.  Hoenig,  Senior  Vice 
President)  925  Gnnd  Avenue.  Kansas 
City.  Missouri  64198: 

1.  Colorado  Western  Bancorp,  Inc.. 
Montrose,  Colorado;  to  become  a  bai^c 
holtfing  company  by  acqairing  100 
percent  of  the  voting  riiares  of  First 
National  Bank  of  Montrose.  Montrose. 
Colorado. 

2.  Miners  Bancsharee,  Inc., 
Frontenec.  Kansas;  to  become  a  bank 
holding  company  by  aoqtdring  lOO 
percent,  of  dm  voting  shares  of  Miners 
State  Bank,  Pkontenac  Kansas. 

9.  First  Morrill  Cbagiaty,  Onalia. 
Nebraska;  to  seqniK  100  percent  of  the 
'  voting  siiares  of  Secorify  State  Budc 
Ansley.  Ndiraska. 

4.  7Wo  Rivers  Bank  Corporation. 
Grand  Junction,  Colorado;  to  become  a 


bank  holdbig  ooniieny  by  acqairing  100 
percmt  of  the  voting  shares  of  Bank  of 
Grand  Junction.  Grand  ^mction. 
Colorada 

Board  of  Governors  of  the  Federal  Reaervs 
System.  June  2. 1988. 

lamas  McAfM. 

Associate  Secretary  of  the  Board 

[FR  Ddc  88-12827  FUed  6-7-88: 8^45  am} 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Dreg  AdWkdaftaBwi 
[DocfcelNa  IMMtaa) 

ARargan  Hydiwu  bic;  Pramaiket 
Approval  of  Nydron  B.  (Polymacon) 
BHom  Contact  Lena 

AOCNOC  Food  and  Dreg  Administration, 

HHS. 

ACnoH:  Notice. 


n  The  Food  ai»l  Drug 
A(hninistration  (FDA]  Is  announcing  its 
approval  of  the  supplemental 
application  by  ADergan  Hydron.  Inc.. 
Woodbury.  NY.  for  premarket  approval 
under  ttte  Medical  Device  Amenchnents 
of  1976.  of  the  Hydron  E  (polymacon) 
Bifocal  Contact  Lens.  The  supplemental 
application  includes  authorization  bam 
Salvatori  C^ih&abnics,  ln&,  Sarasota. 
FL,  to  incorporate  farformation  in  that 
firm's  approved  appBcation  for  SynsofI* 
(polymacon)  Bifocal  Contact  Lens.  After 
reviewing  the  recoraraendatioa  of  the 
OphdialBic  Devices  Panel  FDA's 
Center  for  Devices  and  Radiological 
Health  (CDRH)  notified  die  appUcant  by 
letter  of  March  18, 1988,  of  the  approval 
of  the  application. 
DATI:  Petitions  for  administrative 
review  by  July  8. 1988. 
AOORESS:  Written  requests  for  copies  of 
the  summary  of  safety  and  effectiveness 
data  and  petitions  for  administrative 
review  to  the  Dodcets  Management 
Branch  (HFA-305},  Food  and  Drug 
Administration.  Rm.  4-62, 5600  Fishere 
Lane,  Rodcville.  MD  20857. 
Fon  nnmcN  wramunoN  coNTAcr 
David  M.  Whipple.  Center  for  Devices 
and  Radiological  Healdi  (HFZ-460). 
Food  and  Drug  Adminisb«tion,  8757 
Georgia  Ave^  SOver  Spring,  MD  20910. 
301-427-7940. 

wppvamtrun  wro— a  i  wn.  On 
January  21, 1968,  Alleran  Hydron.  Inc. 
Wooi&ory,  NY  11787.  sabsdtted  to 
CDRH  a  siifipleiaental  application 
(P780Q07/S28)  for  prenudcet  ^iproval  of 
the  Hydron  B  (polj'macon]  Bifocal 


Contact  Lens.  The  lens  is  hidicated  for 
dafly  wear  by  not-aphakic  persons  with 
nondiseased  (heahhy)  eyes  diet  require 
a  spherical  correctidn  in  the  power 
range  from  -eJX).  hapten  (D)  -f  4jOO  D 
with  op  to  +3J0D  add  power  for  die 
correction  (tf  presbyopia.  The  eyes  msy 
exhibit  astigmatism  of  2JXi  D  or  less  Uiat 
does  not  inleifeie  with  visoa)  acuity. 
The  lens  is  to  be  disinfected  using  either 
a  heat  (diermel).or  a  chenricel  (not  heat) 
disinfection  syirtem.  Hie  siqiirfeBwntal 
application  fodudes  authorixation  from 
Salvatori  Ophthafanics,  faic,  Sarasota. 
FL  34234.  to  inoMporate  die  information 
contained  in  its  approved  prenurket 
approval  appKcation  for  die  Synsoft* 
(polymacon)  Bifocal  Contact  Lens 
(P8400Qe(  Docket  No.  8SM-0037). 

On  April  17. 1964,  die  Ophdiahnic 
Devices  Panel  an  FDA  advisory 
committee,  reviewed  end  recoounended 
approval  of  POIQOOe  sabaiitted  by 
Salvatori  Ofdidialnika.  Ina  FDA 
approved  duit  application.  On  March  18, 
1988,  CDRH  apinoved  die  sobject 
suppWmental  appUcatioo  (P780007/S2e) 
by  a  l^er  to  die  apfriicant  from  the 
Director  of  the  Office  of  Device 
Evahiation.  CDRH. 

A  summary  of  the  safety  and 
effectiveness  data  on  which  CIMRH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above)  and  is  available  from  that  office 
upon  written  request  Requests  should 
be  identified  with  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document 

A  copy  of  all  an;>roved  labeling  is 
available  for  public  inspection  at 
CDRl^-contact  David  Whipple  ^HPZr- 
460),  address  above. 

The  labeling  of  the  approved  contact 
lens  states  dut  the  lens  is  to  be  used 
only  with  certain  solutions  for 
disinfection  ai^l  other  purposes.  The 
restrictive  labeling  informs  new  users 
that  they  must  avoid  using  certain 
products,  such  as  solutions  intended  for 
use  with  hard  contact  lenses  only.  The 
restrictive  labeling  needs  to  be  updated 
periodically.  howevCT.  to  refer  to  new 
lens  solati(ms.tfaat  CDKH  approves  for 
use  with  approved  contact  lenses  made 
otpolymers  other  dian  polymetfayl- 
methacrylate,  to  comply  wi^  the 
Federal  Food.  Drag,  and  Cometic  Act 
(die  act)  (21  U.S.C  301  et  seq.).  and 
regulations  thereunder,  and  with  the 
Federal  Trade  Commission  Act  (15 
U.S.C  41-58).  as  amended.  Accordingly, 
whenever  CDRH  publishes  a  notice  in 
die  Federal  Register  of  approval  of  a 
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new  solution  for  use  with  an  approved 
lens,  each  contact  lens  manufacturer  or 
PMA  holder  shall  correct  its  labeling  to 
refer  to  the  new  solution  at  the  next 
printing  or  at  any  other  time  CDRH 
prescribes  by  letter  to  the  appUcant 

Opportunity  for  Administratfve  Review 

Section  515(d)(3)  of  the  act  (21  U.S.C. 
360e(d)(3))  authorizes  any  interested 
person  to  petition,  under  section  51S(g) 
of  die  act  (21  U.S.C  360e(g)).  for 
administrative  review  of  QDRtfs 
decision  to  approve  this  application.  A 
petitioner  may  request  either  a  formal 
hearing  under  Part  12  (21  CFR  Part  12)  of 
FDA's  administrative  practices  and 
procedures  regulations  or  a  review  of 
the  application  and  CDRH's  action  by 
an  independent  advisory  committee  of 
experts.  A  petition  is  to  be  in  the  form  of 
a  petition  for  reconsideration  under 
S  10.33(b)  (21  CFR  10.33(b)).  A  petitioner 
shall  identify  the  form  of  review 
requested  (hearing  or  independent 
advisory  committee)  and  shall  submit 
with  the  petition  si4)porting  data  and 
information  showing  that  there  ia  a 
genuine  and  substantial  issue  of 
material  fact  for  resolution  through 
administrative  review.  After  reviewing 
the  petition.  FDA  will  decide  whether  to 
grant  or  deny  the  petition  and  will 
publish  a  notice  of  its  decision  in  tks 
Federal  Kagistar.  If  FDA  grsnto  the 
petition,  the  notice  will  state  the  issue  to 
be  reviewed,  the  form  of  review  to  be 
used,  the  persons  who  may  participate 
in  the  review,  the  time  and  place  where 
the  review  will  occur,  and  other  details. 

Petitioners  may,  at  any  time  on  or 
before  July  8, 1988,  file  with  the  Dockets 
Management  Branch  (address  above) 
two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  i&the  heading  of  this 
document  Received  petitions  may  be 
seen  in  the  office  above  between  9  a  jn. 
and  4  pjn.,  Monday  through  Friday. 

This  notice  is  issued  under  the  Federal 
Food,  Drag,  and  Cosmetic  Act  (sees. 
515(d).  5200)).  90  Stat  554^555. 571  (21 
US.C.  3e0e(d),  3eOj(h)))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  end  Drugs  (21  CFR  5.10)  and 
redalegated  to  the  Director,  Center  for 
Devices  and  Radiological  Health  (21 
CFR  5.53). 

Dated:  May  27, 1988.     '  i 

|okD  C  vrnfofth 

Director,  Center  for  Devices  and  Radiohgica] 
Health. 
[PR  Doc  88-12858  Filed  6-7-e8: 8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 

BurMHi  of  Land  Managemant 

Fortymila  RIvar  Draft  Envlronnrantal 
Impact  Statement 

AOENCY:  Bureau  of  Land  Managed^ent; 
Interior. 

ACnON:  Notice  of  availability. 

SUnauRV:  Pursuant  to  section  102(2)c  of 
the  Mational  Environmental  Policy  Act 
of  1969,  as  amended,  the  Department  of 
the  Interior,  Bureau  of  Land 
Management  (BLM)  prepared  a  Draft 
Environmentid  Impact  Statement  (DEIS) 
covering  placer  mining  within  portions 
of  the  Fortymile  River  watershed,  which 
drains  into  Fortymile  National  Wild, 
Scenic  and  Recreationa]  River. 

The  Fortymile  River  watershed  is 
located  approximately  120  miles 
southeast  of  Fairbanks,  Alaska,  and 
encompasses  nearly  3.1  million  acres  of 
land.  Ills  drainage  lies  within  the  Upper 
Yukon-Canada  Subregion  physiographic 
province.  At  issue  are  the  cumulative 
impacts  of  multiple  placer  mining 
operations  on  the  environment;  in 
particular,  water  quality  and  visual 
resources. 

A  Proposed  Action  and  four 
alternatives  incorporating  management 
options  ranging  from  emphasis  on 
^regulations  under  43  CFR  3809  to  a  "no 
action"  alternative  are  presented.  The 
Proposed  Action  evaluates  ELM'S 
surface  management  practices  in  the 
affected  watershed.  Environmental 
consequences  of  all  the  alternatives  are 
analyzed  and  presented. 

dates:  The  DEIS  will  be  available  for 
review  and  comments  from 
approximately  June  13, 1988,  to  August 
12, 1988.  Comments  received  after 
August  12  may  be  too  late  to  be 
integrated  into  the  Final  QS  (FEIS). 
Pubuc  meetings  will  be  held  to  take 
comments  on  the  DEIS  at  the  dates  and 
places  listed  below:  July  26. 1988.  at  the 
Noel  Wlen  Library.  1215  Cowles  Stireet 
Fairbanks,  Alaska;  July  27, 1988.  at  die 
BLM  Anchorage  Disfarict  Office.  6881 
Abbott  Loop  Road,  Anchorage,  Alaska; 
and  August  3. 1988.  at  Chicken  School 
Chickea  Alaska.  All  meetings  begin  at 
7KX)pjn. 


;  Ct^^imeDts  on  die  DEIS 
should  be  sent  to  Richard  F.  Dworsky. 
3809  BiS  Project  Manager.  Alaska  State 
Office.  Bureau  of  Land  Management,  701 
C  Street.  Bex  13.  Anchcvage.  Alarica 
99513.    * 


Page  Spencer— Technical  Coordinator, 
at  (907)  271-3114. 
Lsstar  K>  KoMBsmice. 

Acting  State  Director. 

[PR  Doc.  88-12858  Filed  6-7-88;  8:45  am]     ' 


SaK  Lake  Dtatrtet,  (UT-020-88-42 12- 
14^  Sale  of  PuMe  LMida  In  Summit 
County,  Utah,  tl-64152,  U-54153.  U- 
S4154;  Raalty  Aeflon 

AOINCV:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  realty  action — sale  of 
public  lands;  U-54152,  U-54153,  U- 
54154. 

tUHmiARY:  The  following  described  land 
has  been  examined  and  identified  as 
suitable  for  disposal  under  section  203 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976  (90  Stat  2750, 
43  U.S.C  1713),  at  no  less  Uian  die 
appraised  fair  market  value  shown: 
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Richard  Dworksy — Project  Manager,  or 


The  above  described  land  will  be  sold 
in  order  to  dispose  of  lands  which 
because  of  location  and  other 
characteristics  are  difficult  and 
uneconomical  to  manage.  Hie  sale  is 
consistent  with  the  Bureau's  plani^ng 
system  and  the  public  interest  will  be 
served  by  offering  these  lands  for  sale. 

The  lands  described  are  hereby 
segregatedifrom  appropriation  under  the 
pt^lic  lands  laws,  including  the  mining 
laws,  pending  disposition  of  this  action. 

The  above  described  land  will  be 
offered  for  sale  on  August  17, 1988.  by 
sealed  bid  under  Gonqwtitive 
procedures.  All  bids  must  be  received 
by  10  a  jn.  on  August  17, 1988,  at  the  ' 
Bureau  of  Land  Management  (BLM)  Salt 


Lake  District  Office  at  2370  Soudi  2300 
West  Salt  Lake  City,  Utah  84119.  Bids 
will  be  open  and  a  high  bidder  declared 
at  11  ajn.  on  August  17, 198&  No  bids 
will  be  accepted  for  less  than  the 
appraised  foir  market  value  shown 
above. 

Bids  may  be  made  by  a  principal  or 
duly  qualified  agent  Qualffied  bidders- 
include:  Citizens  of  the  United  States  18 
years  of  age  or  over;  a  corporation 
subject  to  the  laws  of  any  state  or  of  die 
United  States;  a  state,  instrumentality  or 
poUtical  subdivision  authorized  to  hold 
property:  and  any  entities  capable  of 
holding  lands  or  interests  therein  under 
the  laws  of  the  state  within  which  the 
lands  to  be  conveyed  are  located. 
Entities  include,  but  are  not  limited  to, 
associations,  partnerships,  and  other 
legal  entities. 

Each  bid  shall  be  accompanied  by  a 
certified  check,  postal  money  order, 
bank  draft  or  cashier's  check,  made 
payable  to  the  Department  of  the 
Interior.  BIA4.  for  not  less  than  one-third 
of  the  amount  bid  and  shall  be  enclosed 
in  a  sealed  envelope  clearly  marked 
"Bid  for  Public  Land.  Tract  Number 

U "  (tract  numbers  are  shown 

above),  tf  two  or  more  bids  for  die  same 
amount  are  received,  the  apparent  high 
bidder  shall  be  determined  by 
supplemental  biddings  pursuant  to  43 
CFR  2711.3-l(c). 

Hie  terms  and  conditions  applicable 
to  the  sale  are: 

1.  The  high  bidder  shall  submit  the 
remainder  of  the  full  bid  amount  within 
90  days  firom  date  of  sale.  Failure  to 
submit  the  fiill  bid  price  prior  to,  but  not 
including  the  90th  day  following  the 
sale,  shall  result  in  the  disqualification 
of  the  bidder  and  the  deposit  shall  be 
forfeited. 

2.  The  authorized  officer  may  reject 
the  highest  qualified  bid  and  release  the 
bidder  from  Us/hers  obligation  and 
withdraw  the  tract  for  sale,  if  he 
determines  that  consummation  of  the 
sale  would  be  inconsistent  with 
provisions  of  any  existing  law  or 
collusive  or  odiOT  activities  have 
hindered  or  restrained  free  and  open 
bidding  or  consummation  of  the  siale 
would  encourage  or  promote  speculation 
in  public  lands. 

3.  The  patent  will  contain  a 
reservation  for  ditches  and  canals  and 
be  subject  to  aU  valid  existing  rights. 

4.  All  minerals  will  be  reserved  to  the 
United  States  inlcuding  the  right  of 
ingress  or  egress  for  mineral 
development 

5.  This  United  States  does  not,  by  the 
terms  of  diis  sale,  guarantee  to  any 
party  physical  or  legal  access  to  the 
tract  of  land  being  sold. 


6.  In  the  event  that  any  of  the  lands 
offered  for  sale  are  not  sold  on  the  date 
of  the  sale,  they  shall  continue  to  be 
offered  for  sale  at  the  appraised  fair 
market  value  on  the  third  Wednesday  of ' 
each  succeeding  month  after  that  date 
until  sold  or  until  further  notice.  Any 
person  wishing  to  purchase  any  of  these 
lands  after  the  initial  date  of  sale  must 
present  his/her  bide  to  the  BIAf  office 
shown  above  accompained  by  a 
certified  check,  postal  money  order, 
bank  draft  or  cashier's  check  for  not  less 
than  one-third  of  the  amount  bid.  Ad- 
applicable  terms  and  conditions  as 
listed  above  will  continue  to  apply 
regardless  of  when  the  land  is  actually 
sold  except  there  will  be  no  preference 
right  bidder  privUege  after  the  original 
date  of  sale. 

For  a  period  of  45  days  fi«m  the  date 
of  this  notice,  interested  parties  may 
submit  comments  to  the  District 
Manager,  BLM.  2370  Soudi  2300  West 
Salt  Lake  City,  Utah,  84119.  Any  adverse 
comments  will  be  evaluated  by  the  State 
Director  who  may  vacate  or  modify  this 
realty  action  and  issue  a  final 
determination.  In  the  absence  of  any 
action  by  the  State  Director,  this  realty 
action  willhecome  the  final 
determination  of  the  Department  of  the 
Interior. 


liLZellar. 

Dittrict  Manager. 

Date:  May  25. 1988. 
P^  Doc.  88-12850  Filed  8-7-88;  8:45  am] 
SNJJNa  coos  4S1S-00-M 

[AZ-W0-08r4220-10;  A-960tl 

Arizona;  Partial  CanoaNation  Of 
Withdrawal  Application 

May  31, 1988. 

AOCNCV:  Bureau  of  Land  Management 

Interior.  • 

ACTION:  Notice  of  partial  cancellation. 


:  Withdrawal  Application  A- 
9608  has  heea  withdrawn  by  the  Sod 
Conservation  Service. 
TOR  ramwDi  mramiATiON  contact 
Lisa  Schaalman,  Bureau  of  Land 
Management  Arizona  State  Office,  P.O. 
Box  16563,  Phoenix.  Arizona  85011  (602) 
241-5534. 

tummcNTARY  intowmation:  The  SoU 
Conservation  Service,  Department  of 
Agriculture,  filed  withdrawal 
application  A-060e  on  June  21. 1976.  in 
support  of  the  Harquahala  Watershed 
Project  A  right-of-way  permit  has  been 
granted  to  the  Flood  Contit>l  Disblct  of 
Maricopa  County  for  the  purpose  of 
constructing,  operating  and  maintaining 
this  project  and  a  withdrawal  is  not 


required.  The  SoU  Conservation  Service 
has  withdrawn  their  request  and  the 
application  is  cancelled  insofar  as  it 
affects  the  following  described  land: 

Gila  and  Salt  Rivor  Maridiaa,  Aiixooa 

T.2N.,R.8.W, 
Sec  17.  NVi. 

The  area  described  contain*  320  acres  in 
Maricopa  County. 

The  land  has  been  determined 
suitable  for  disposal  by  exchange 
pursuant  to  section  206  of  die  Federal 
Land  Policy  and  Management  Act  of 
1976.  The  land  will  continue  to  be 
segregated  fi«m  appropriation  under  the 
public  land  laws,  including  the  mining 
laws. 

John  T.  Mesas, 

Chief,  Branch  of  Lands  and  Minerals 
Operations. 
(PR  Doc  88-12830  Filed  8-7-88;  8:45  am] 
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National  Park  Sarvica 

Upper  Oelawara  Scenic  and 
Racraational  RIvar;  Maating 

AOCNCV:  National  Park  Service;  Upper 
Delaware  Citizens  Advisory  Council. 
action:  Notice  of  Meeting. 

summary:  This  notice  sets  forth  die  date 
of  the  forthcoming  meeting  of  the  Upper 
Delaware  Citizens  Advisory  Council. 
Notice  of  tnis  meeting  is  required  under 
the  Federal  Advisory  Committee  Act 
date:  June  24, 1988, 7K)0  PM.* 
INCLCMCNT  WEATHER  RESCHEDULE  DATE: 
July  8, 1988. 

address;  Town  of  Tusten  Hall 
Narrowsburg.  New  Yoric 

raR  RIRTHER  INFORSIATION  CONTACT: 

John  T.  Hutzky,  Superintendent  Upper 
Delaware  Scenic  and  Recreational 
River.  P.O.  Box  C.  Narrowsburg,  NY 
12764-0159;  717-729-8251. 
SUPPLEMENTARY  INTORMATION:  The 
Advisory  CouncU  was  established  under 
section  704(f)  of  the  National  Parka  and 
Recreation  Act  of  1978,  F\ib.  L  95-625, 
16  use  1724  note,  to  encourage 
maximum  public  involvement  in  the 
development  and  implementation  of  the 
plans  and  programs  authorized  by  the 
Act  The  CouncU  is  to  meet  and  report  to 
the  Delaware  River  Basin  Commission, 
the  Secretary  of  the  Interior,  and  the 
Governors  of  New  Yoik  and 
Pennsylvania  in  the  preparation  and- 
implementation  of  the  management 
plan,  and  oif  programs  which  relate  to 


'AnnouncemenU  of  cancellation  due  to  inclemeni 
weather  will  be  made  t>y  radio  (tationa  WDNH. 
WDLC  WSUU  and  WVOS. 
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land  and  water  oae  in  the  Upper 
Delaware  region.  Tlie  agenda  for  the 
meeting  will  nanMmd  Gieneral  business 
of  the  Council;  Delaware  River  ^lin 
Commission  plans  for  drou^t  warning 
regulation  changes;  tree  harvesting 
seminar. 

The  meeting  will  be  open  to  the 
public.  Any  member  of  the  public  may 
file  with  the  Council  a  written  statement 
concerning  agenda  items.  The  statement 
should  be  addressed  to  the  Upper 
Delaware  Citizens  Advisory  Council 
P.O.  Box  84.  Narrowsbuig.  NY  12764. 
Minutes  of  the  meeting  will  be  available 
for  inspection  four  weeks  after  the 
meetii^  at  die  permanent  headquarters 
of  the  Upper  Delaware  Scenic  and 
Recreational  River,  River  Road,  IV* 
miles  north  of  Narrowsbuig,  New  York; 
Damascus  Township,  Pennsylvania. 
AlK  Gould, 

Acting  Regional  Director,  Mid-Atlantic 
Region. 

(FR  Doc  88-12922  Filed  6-7-88;  8:45  am] 
BtuJNQ  cooe  aio-TD-n 


INtERNATIOHAL  TRADE 
COMMISSION 

[ln»Sili9llone  No*.  7S1-TA-4p6-40t 


)1 


Electrolytte  MangancM  Dioxide  from 
GrtMCO,  iratand,  and  Japan 

AOOICV:  United  States  International 
Trade  Commission. 
action:  Institution  of  preliminary 
antidumping  investigations  and 
scheduling  of  a  conference  to  be  held  in 
connection  with  the  investigations. 


:  The  Commission  hereby  gives 
notice  of  the  institution  of  preliminary 
antidumping  investigations  Nos.  731- 
TA-406-4Q6  (PrelhttiBary)  under  section 
733(a)  of  die  Tariff  Act  of  1930  (19  U.S.C. 
1673b(a))  to  determine  whether  theit  is 
a  reasonable  inification  that  an  industry 
in  die  United  States  is  materially 
infnred.  at  is  threatened  with  material 
injury,  or  the  establishment  of  an 
industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  from  Oecce.  Ireland,  and  Japan 
of  dectrol]rtic  maganese  dioxide  (EMD), 
provided  for  in  item  419.44  of  the  Tariff 
Schedules  of  the  United  States,*  that  are 
alleged  lo  be  sold  in  the  United  States  at 
less  dian  fair  value.  As  provided  in 
section  733(a),  the  Commission  must 
con4)lete  preliminary  antidumping 
investigatiotts  in  45  dajrs,  or  in  diis  case 
by  July  15. 1988. 


*  EMD  la  alM  provkM  for  ia  svbhMdliig 
282aiaOD  of  *•  prayoMd  HwaooiMd  Tartif 

Schedule  of  the  United  Slate*  (USTfC  Pub.  2aM). 


For  furdier  infonnBtion  oencendng  the 
conduct  of  these  investigatioos  and  rules 
of  general  application,  oraaoit  die 
Commission's  Rnles  (rf  Practice  aad 
Procedure,  Part  207,  Subparts  A  and  B 
(19  CFR  Part  207),  and  Part  201,  Subparts 
A  diroqgh  E  (19  CFR  Part  201). 
BFCCTfVI  OATC  May  31, 1988. 

FOR  ranrrmn  mtormation  ooNTAcn 

George  L  Deyman  (202-252-1193), 
Office  of  Investigations,  U.8. 
International  Trade  Commission.  500  E 
Street  SW.,  Washington,  DC  20436. 
Hearing-impaired  individuals  are 
advised  diat  informati<m  on  this  matter 
can  be  obtained  by  contacting  die 
Commission's  TDD  terminal  on  202-252- 
1810.  Persons  with  mobility  impairments 
who  will  need  special  assistance  in 
gaining  access  to  the  Commission 
should  contact  the  Office  of  the 
Secretary  at  202-252-1000. 
SUPPLBIENTARY  MFORMATION: 

Background— These  investigations  are 
being  instituted  in  response  to  a  petition 
filed  on  May  31, 1988,  by  Chemetals. 
Inc.,  Baltimore,  MD,  and  Kerr-McGee 
Chemical  Corp.,  Oklahoma  City,  OK. 

Participation  in  the  investigations — 
Persons  wishing  to  participate  in  these 
investigations  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
S  201.11  of  the  Commission's  rules  (19 
CFR  201.11),  not  later  than  seven  (7) 
days  after  publication  of  this  notice  ia 
the  Federal  Ragistw.  Any  entry  of 
appearance  filed  after  this  date  will  be 
referred  to  the  Chairman,  who  will 
determine  whether  to  accept  the  late 
entry  for  good  cause  shown  by  the 
person  desiring  to  file  the  entry. 

S^fv/ce//sf— Pursuant  to  h  201.11(d) 
of  the  Commission's  rules  (19  CFR 
201.11(d)),  the  Secretary  will  prepare  a 
service  list  containing  tiie  names  and 
addresses  of  aD  persons,  or  their 
representatives,  who  dte  parties  to  these 
investigations  upon  the  expiration  of  the 
period  for  filing  entries  of  appearance. 
In  accordance  with  88  201.16(c)  and 
207.3  of  die  rules  (19  CFR  201.16(c)  and 
207.3).  each  document  filed  by  a  party  to 
the  investigations  must  be  served  on  aU 
other  parties  to  the  investigations  (as 
identified  by  the  service  list),  and  a 
certificate  of  service  must  accompany 
the  document.  The  Secretary  wiO  not 
accept  a  document  for  filing  without  a 
certificate  of  service. 

Conference— The  Director  of 
Operations  of  the  Commission  has 
schedtded  a  conferoice  in  connection 
with  tbc»e  investigations  for  9:30  ajn.  on 
June  2a  1988,  at  die  U.S.  International 
Trade  Commission  Building,  500  E  Street 
SW..  Washtegton,  DC  Parties  wisldpg  to 
participate  in  the  conference  shoula 


contact  Geocge  Deyman  (202-252-1103) 
not  later  durn  Jana  10, 1968,  to  arrange 
for  their  appearance.  Parties  in  support 
of  dM  irapoaition  of  antidnsqiing  dudes 
in  these  investigatteos  and  pisrties  in 
opposition  to  the  huposiUon  of  sudi 
dtities  will  each  be  collectively  allocated 
one  hour  widiin  which  to  make  an  oral 
preaentatioa  at  the  conference. 

Written  aubnuesiom—Aay  person 
may  subroit  to  the  Coounission  on  or 
before  June  22, 1988,  a  written  statement 
of  information  pertinent  to  the  subject  of 
the  investigatiMis,  as  provided  in 
S  207.15  of  the  Commission's  rules  (19 
CFR  207.15).  A  rigned  original  and 
fourteen  (14)  copies  of  each  submission 
must  be  filed  with  the  Secretary  to  the 
Commission  in  accordance  with  1 201.8 
of  die  rules  (19  CFR  201.8).  All  written 
submissions  except  for  confidential 
business  data  will  be  available  for 
public  inspection  during  regular 
business  hours  (8:45  ajn.  to  5:15  p.nL)  in 
the  Office  of  the  Secretary  of  the 
Commission. 

Any  business  infcmnation  for  whidi 
confidential  treatment  is  desired  must 
be  si^mitted  separately.  The  envelope 
and  all  pages  of  audi  submissions  must 
be  cleariy  labeled  "Confidoidal 
Business  Information."  Ccmfidential 
submissions  and  requests  for 
confidential  treatment  must  conform 
with  the  requirements' of  1 201.6of  the 
Commission's  rules  (19  CFR  201.6). 

Audiority:  These  investigations  are  being 
conducted  mder  authority  of  the  Tariff  Act  of 
193a  tide  Va.  TUa  notioe  ia  pnbHshed 
pursuant  to  1 207.12  of  tlie  Commiasion's 
rules  (19  CFR  207  Jl2}. 
'  By  order  of  tl>e  CoauBissioQ. 
KemwlfaR.1 


Secretary. 
Issued:  June  2, 1988. 

[FR  Doc.  86-12880  Filed  6-7-88;  8:45  am) 
BttuNacooc: 


[Investieallon  Na  7S1-TA-377  (Fkwl)] 

liitainal  GofntNiaaon  EnQina  Fondlft 
Tniefca  from  J^Mn 

DetatmlDatiaa . 

On  the  basis  of  die  record  *  developed 
in  the  subject  investigation,  the 
Commission  unanimously  determines, 
pursuant  to  section  735(b)  of  the  Tariff 
Act  of  1930  (19  U.S.C  16^)).  diat  an 
industry  in  the  United  States  is 
materially  injured  by  reason  of  imports 
from  Japan  <rf  intenial  combustion 
engine  forkllft  trucks  with  lifting 


capadty  of  2.000  to  15.000  pounds.* 
provided  for  in  item  ee2.40t>f  die  Tariff 
Schedules  of  the  United  States,  that 
have  been  found  by  the  Department  of 
Commerce  to  be  sold  in  the  United 
States  at  less  than  fair  value  (LTFV). 
The  Commission  also  determines, 
pursuant  to  section  735(b)(4)(a),  diat 
there  is  not  material  inju^  by  reason  of 
massive  imports  of  die  subject  LTFV 
modiandiM  from  Nissan  Motor  Coh 
LTD  (Nissan)  and  Toyo  Umpanki  Co.. 
LTD  over  a  short  period  of  time  to  the 
extent  that  it  is  necessary  to  impose  the 
dfity  retroactively.* 

Badcground 

The  Comipission  instituted  this 
investigation  effective  November  24. 
1987,  following  a  preliminary 
determination  by  the  Department  of 
Commerce  that  imports  of  certain 
internal  combustion  engine  forklift 
trucks  from  Japan  were  being  sold  at 
LTFV  within  the  meaning  of  section  731 
of  die  Act  (19  U.S.C.  1673).  Notice  of  die 
institution  of  the  Commission's 
investigation  and  of  a  public  hearing  to 
be  held  hi  connection  therewith  was 
given  by  posting  copies  of  the  notice  in 
the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission, 
Washhigton,  DC,  and  by  publisMng  the 
notice  in  the  Federal  Ragtoter  of 
December  23, 1987  (52  FR  48582).  The 
hearing  was  held  in  Washington.  DC  on 
April  13. 1988.  and  all  persons  who 
requested  the  opportunity  were 
permitted  to  appear  in  person  or  by 
counsel 

The  Commission  transmitted  its    . 
determination  in  this  investigation  to  the 
Secretary  of  Commerce  on  May  31, 1988. 
The  views  of  the  Commission  are 
contained  in  USITC  Publication  2082 
(May  1988),  entided  "Internal 
Combustion  Engine  Forklift  Trucks  from 
Japan:  Determination  of  the  Commission 
in  Investigation  No.  731-TA-377  (Final) 
Under  the  Tariff  Act  of  193a  Togedier 
With  the  Information  Obtained  in  the 
Investigation." 

Issued:  June  2,  )98a 
Kemiaih  R.  Mason, 
Secretary.  , 

[FR  Doc  88-12881  Filed  &-7-88;  &45  am] 
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■  The  record  is  defined  In  m7.2(i)  of  tba 
Commiflaion't  Ridea  of  nadtce  and  Prooadun  (19 
CFR  207.2(i)). 


•  Such  tnicka  are  operatorriding  forklift  tnicka, 
powered  by  gatoline,  propane,  or  diesel  fuel  of  off- 
tiia-highway  typea  oaed  io  factoriea.  warebouaes,  or 
tranaportatiQa  tennlnala  for  ahort-distanoe 
tranaport,  towlns.  or  handling  of  artidei.  Thia 
detarminatiaa  alao  taiciudaa  importa  of  leta-than- 
complete  ibridiit  tracks  defined  as  importa  whidi 
include  a  frame  by  itaelf  or  a  frame  assembled  with 
one  or  more  oompaaent  parta. 

*  CommiaalonerBckas  diaaentad  with  reapect  to 
critical  dicumatancaa  on  importa  from  Nlaaan. 


for  Commanta  Conoaming 
tho  InaUUiUuii  of  a  Section  781<b) 
Rovlew  liwfoaHgaMon;  Porcalein  On. 
Steal  Teakettiee  From  Taiwan 

AOmcv:  United  States  International 
lYade  Commission. 

action:  Request  for  comments  regarding 
the  institution  of  a  section  751(b)  review 
investigation  concerning  die 
Commission's  affinnative  determination 
in  investigation  No.  731-TA-299  (Final), 
Porcelain-on-Steel  Cooking  Ware  fitim 
Taiwan. 


f.  The  Commission  invites 
comments  bom  the  public  on  whether 
changed  circumstances  exist  suffident 
enough  to  warrant  the  institutions  of  an 
investigation  pursuant  to  section  751(b) 
of  die  Tariff  Act  of  1930  (19  U,S.C. 
1675(b))  to  review  the  Commission's 
afBrmative  determination  in 
hivestigation  No.  731-TA-299  (Final), 
Porcelahi-on-Steel  Cooking  Ware  from 
Taiwan.  The  purpose  of  the  proposed 
751  review  investigation,  if  instituted, 
would  be  to  detemdne  whether  an 
industry  in  the  United  States  would  be 
materidly  injured,  or  would  be 
threatened  with  material  injury,  or  die 
establishment  of  an  industty  in  the 
United  States  Would  be  materially 
retarded,  by  reason  of  imports  of 
porcelain-on-steel  teaketdes  from 
Taiwan  if  the  antidumping  duty  order 
regarding  such  merchandise  were  to  be 
modified  or  revoked.' 
KM  FUTHBI  WroWMATlOW  CONTACT: 
Daniel  Leahy  (202-252-1182),  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  SW., 
Washington,  DC  20436.  Hearing 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  at  202-724- 
0002.  Persons  with  mobility  impairments 
who  will  need  spedal  assistance  in 
gaining  access  to  the  Commission 
should  contact  die  Office  of  the 
Secretary  at  202-252-1000. 
SUPPLEMDfTAIIY  MFOINIATION:  On 
November  26, 1986,  the  Commission 
published  in  the  Federal  Register  its 
determination  in  investigation  No.  731- 
TA-299  (Final),  Porcelain-on-Steel 
Cooking  Ware  from  Taiwan  (51  FR 
42946).  The  Commission  determined  that 
an  industry  in  die  United  States  was 
materially  injured  by  reason  of  imports 


'  For  putpoaes  of  thia  notice,  porcelatn-on-ateet 
teakettles  are  teakettlea  not  having  aelf-^ontained 
heating  elementa,  of  steel  and  enameled  or  glazed 
with  vitreoua  glaaaes.  Porcalain-on-afM  taakettlea 
are  provided  for  in  item  aM.OS  of  the  TarUr 
Schedttlea  of  the  United  States  and  subheading 
7323a4J)0  of  the  propoaad  Hannonixed  Tariff 
Schedule  of  the  United  SUtea  (U.SXT.C  Pub.  2030). 


from  Taiwan  of  poioalain-on-sted 
cooking  ware  wdddi  had  been  found  by 
the  Department  of  Commerce  to  be  sold 
in  the  United  States  at  less  than  fair 
value  (LTFV).  On  December  2, 1966,  (he 
Department  of  Commerce  issued  an 
antidunqiing  order,  notice  of  which  was 
published  in  die  Federal  RagiMar  (51  FR 
43416). 

On  ^rU  21, 1968,  the  Commission 
received  a  request  filed  on  behalf  of  M. 
Kamenstein.  bic^  pursuant  to  section 
751(b)  of  die  Act  to  review  ito 
affirmative  determination  in 
investigaticm  No.  731-TA-29g  (Final),  as 
it  pertahis  to  porcdain-on-steel 
teakettles.  Under  §  207.45  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  "In  die  absence  of  good 
cause  shown,  no  investigation  under  this 
section  shall  be  instituted  within  24 
months  of  the  date  of  publication  of  the 
notice  of  suspension  or  determination." 
Notice  of  the  Commission's 
determination  was  published  in  the 
Federal  Register  of  November  26, 1986. 
The  petitioner  contends  that  the 
drcmnstances  of  this  case  constitute, 
"good  cause"  for  conducting  an 
immediate  review. 

On  May  11. 1988,  the  Commission 
received  a  submission,  filed  on  behalf  of 
General  Housewares  Corporation 
(GHC),  opposing  the  S  751  review 
request.  Counsel  for  GHC  states  that 
contrary  to  the  allegations  in  the  review 
request  GHC  did  not  permanendy  cease 
teaketde  production  in  March  of  1987. 
According  to  counsel,  GHC  has 
produced  teaketdes  as  recendy  as 
December  of  1987  and  still  maintains  its 
teaketde  production  capadty.  GHC 
contends  that  it  has  only  temporarily 
suspended  teaketde  production  while  a 
design  group  develops  a  new  generation 
of  teaketde  shapes  that  can  be 
profitably  produced.  In  its  submission, 
GHC  notes  that  teaketdes  are  but  one  of 
lOO's  of  individual  cookware  items 
subjed  to  the  Commission's  final 
determination.  Coimsel  for  GHC  argues 
that  temporary  suspension  of  production 
of  one  or  more  items  cannot  warrant  the 
reversal  of  a  final  affirmative 
detennination.  Cotinsel  further  contends 
that  the  allegations  in  the  request  do  not 
come  dose  to  meeting  the  Commission's 
standard  for  a  showing  of  "good  cause." 
Therefore,  according  to  counsel,  the 
Commission  shotdd  give  no  further 
consideration  to  this  request  for  an  early 
review  of  its  determination  and  should 
not  even  submit  the  matter  for  comment 
by  interested  parties. 

On  May  13, 1988,  an  additional 
submission  was  filed  with  the 
Commission  on  behalf  of  M. 
Kamenstehi,  Inc.  Counsel  reiterated  that 
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their  petitkm  Mdtt  a  review  of  the 
diHopiag  order  only  as  it  pertains  to 
teakettles.  Counsel  also  challenged 
GHCs  statement  that  it  has  not 
permanently  ceased  production  of 
teakettles.  Counsel  contends  that  the 
consumer  is  being  required  to  pay 
additional  costs  (duties)  on  imports  of 
an  item  that>is  simply  not  made  in  the 
United  States  and  may  never  be  made  in 
the  United  States.  Cotmsel  added  that 
this  fact  underscores  why  the  dumping 
duty  as  to  teakettles  should  be  revoked, 
and  why  there  is  good  cause  for  an 
immediate  investigation. 

Written  comments  requested— 
Pursuant  to  \  207.45(b)(2)  of  the 
Conmussion's  Rules  of  I^actice  and 
Procedure  (19  CFR  207.45(b)(2)).  the 
Commission  requests  conHnents 
concerning  whether  the  following 
alleged  changed  drciunstanoes  are 
sufficient  to  warrant  institution  of  a 
review  investigation:  Petitions  alleges 
that  in  March  1987.  the  sole  domestic 
prodiKer  of  porcelain-on-steel  teakettles 
ceased  production.  Petitiono^  also 
alleges  that  die  termination  of  tiie 
anitdumping  order  on  porcelain-on-steel 
cooking  ware  from  Taiwan,  insofar  as  it 
covers  teakettles,  would  not  cause 
material  injury  or  the  threat  thereof  to  a 
U.S.  industry  producing  the  like  product 
The  Commission  also  invites  comment 
on  the  meaning  of  "good  cause."  In 
particular,  comments  on  the  intent  of  the 
"good  cause"  standard,  as  well  as  the 
differences  between  "changed 
circumstances"  and  "good  cause,"  are 
sought  The  petitioner  made  die  . 
following  assertions  in  support  of  its 
argument  for  a  findmg  of  "good  cause": 
Petitioner  claims  that  GHC  the  sole 
domestic  producer  of  porcelain-<»-steel 
teakettles,  must  have  known  prior  to  the 
Commission's  determination  in 
investigation  No.  731-TA-299  (F^inal) 
diat  it  planned  to  cease  production  of 
teakettles  and  that  failure  to  inform  the 
Commission  of  its  plans  constitutes 
misfeasance  or  fraud  on  the  part  of 
GHC  Second,  p>etitioner  asserts  that  the 
Commission's  original  determination 
was  predicated  on  the  supposition  that 
domestic  teakettle  production  would 
remain  viable.  Petitioner  argues  that 
since  this  supposition  has  proven  false, 
there  has  been  a  mistake  of  fact  which 
renders  the  original  proceeding  unfair. 
The  petitioner  Acknowledged  that  the 
conoepts  of  misfeasance,  fraud  and 
mistake  of  law  or  fact  were  cited  by  the 
Commission  in  a  Memorandum  Oi^nion 
concerning  a  prior  751  review  request 
relating  to  welded  carbon  steel  standard 
pipes  from  India  as  requirements  for  a 
finding  of  good  cause  for  a  review 
investigation  before  24  months  from  the 


pubUcatioo  of  a  dumping  or  sobsidy 
order.  The  petitioiHr  states  that  even  if 
this  case  doesn't  Eall  strictly  witUn  the 
cited  criteria  a  review  case  is  still 
warranted.  According  to  petitioner,  the 
fact  is  dut  there  is  no  domestic 
production  of  enamelware  teaketties, 
and  thenfore  consomers  are  being 
burdened  with  additional  costs  for 
which  no  domestic  benefit  is  being 
accrned.  Further,  petitioner  contends 
that  die  dted  criteria  are  too  narrow  in 
that  they  did  not  contemplate  that  a 
domestic  producer  would  cease 
production  so  soon  after  the  issuance  of 
a  dumping  order. 

Written  submissions — ^In  acoordaace 
with  \  201.8  of  the  Commission's  rules 
(19  CFR  aOL^  the  signed  original  and 
14  copies  of  all  written  sijAMBissions 
must  be  filed  with  the  Secretary  to  the 
Commission,  500  B  Street  SW.. 
Washington,  DC  2M36.  All  comments 
must  be  filed  no  later  than  30  days  after 
the  date  of  publication  of  this  notice  in 
the  Federal  Register.  Any  person 
desiring  to  submit  a  document  (or 
portion  thereof)  to  the  Commission  in 
confidence  must  request  business 
confidential  treatment  under  i  201.6  of 
the  Commission's  rules  (19  CFR  201.6). 
Such  requests  should  be  directed  to  the 
Secretary  of  the  Commission  and  must 
include  a  hill  statement  of  the  reasons 
why  the  Commission  should  grant  such 
treatment  Each  sheet  must  be  clearly 
marked  at  the  the  top  "Confidential 
Business  Data."  The  Commission  will 
either  accept  itie  submission  in 
confidence  or  return  it  All 
nonconfidential  written  submissions 
will  be  available  for  pidilic  inspection  in 
the  Office  of  the  Secretary. 

Copies  of  the  request  for  review  of  the 
injury  determination  and  any  other 
docimients  in  diis  matter  are  available 
for  public  inspection  during  regular 
business  hours  (8:45  ajn.  to  5:15  pjn.)  in 
the  Office  of  the  Secretary  to  the 
Commission:  telephone  202-252-lOOa 

By  order  of  the  Conunission. 
Kenneth  K.  Mason, 
Secretary. 

Issued:  June  3,  ISBS. 
[FB  Doc.  8»-12879  Filed  S-r-aS;  8:45  am) 


ACTNNfc  Denial  of  petition  for 
reoooaideratian.  grant^f  motion  to 
suppleBMnl  petitian.  and  denial  of 
motion  to  re|dy. 
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IliiwssHgaMoii  Na  1S7-TA-2S41 

Cartain  Smal  Aluminum  FtaaMights 
and  ComponMli  Tharao^  DanM  of 
PaCMon  focHaoonaioafauOiiaMO 
DIapoaMon  of  Two  ftocadural  Motlona 

AOENCV:  U.S.  International  Trade 
Commission. 


mON  OONTACr  • 
Jack  M.  Simmons,  m.  Esq..  Office  oftiie 
General  Counsel.  MS.  International 
Trade  Commission,  telephone  202-2S2- 
1098.  Hearing  impaired  individuals  may 
contact  the  Commission's  TDD  terminal 
at  202-252-18ia 

SUmCMENTAKY  infomiation:  On 
January  25, 1968,  the  Commission  issued 
an  Action  and  Order  fining  no 
violation  of  19  U.S.C.  1337. 
Subsequentiy,  complainant  Mag 
Instrument  Inc.  (Mag)  moved  lor 
reconsideration  of  that  determination. 
Mag  also  moved  to  soj^lenient  its 
petition  and  to  reply  to  the  responses  to 
its  petition.  The  Commission  has 
determined  to  deny  the  petition  for 
reconsideration,  to  grant  die  motion  to 
supplement  the  petition,  and  to  deny  the 
motion  to  r^y. 

Copies  of  die  Commlsfion's  Order  and 
all  odier  nonconfidential  documents 
filed  in  connection  widi  this 
investigation  are  available  for 
inspection  during  official  business  hours 
(8:45  a.m.  to  5n5  p.m.)  in  the  Office  of 
the  Secretary.  U.S.  International  Trade 
Commission,  500  E  Street  SW., 
Washington,  DC  20438,  telephone  202- 
252-lOOa 

By  order  of  the  Commission. 
Kenneth  R.  Maun, 
Secretary. 

Issued:  June  Z,  1988. 
[FR  Doc  88-12862  FUed  6-7-88;  8:45  am] 

MUMQ  CODE  7«aO-«a-M 


[mvstigrtlona  Noa.  701-TA-2M>-292  and 
731-TA-400^«>4  (Prelininary)] 

Thannoatatically  ContraNod  AppNanca 
Pluga  and  Proba  Thannoatafla  Tharafor 
From  Canada.  Hong  Kong,  Japan, 
Maiayata,  and  Taiwan 

Oetenninations 

On  the  basis  of  the  record  '  developed 
in  the  subject  investigations,  the 
Commission  determines,  pursuant  to 
section  703(a)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1671b(a)),  that  there  is  a 
reasonable  indication  that  an  industry  in 
the  United  States  is  materially  injured      i 
by  reason  of  imports  &(Hn  Canada,  | 

Malaysia,  and  Taiwan  of 
thermostatically  contnriled  appliance 


>  The  record  is  defined  iaiae7J(i)  of  das  | 

CommiMum't  Ruk*  of  Pradtea  and  ftocadon  (18 
CFR  207^1)).  ' 


plugs  and  probe  thermostats  therefor,' 
provided  for  in  item  711.78  of  the  Tariff 
Schedules  of  the  United  States,  tint  ai« 
alleged  to  be  adWdiaed  by  the 
GovemmentB  of  Canada.  Malaysia,  and 
Taiwan.  The  Commission  also 
detennines.  pursuant  to  section  73a(a)  of 
the  Act  (19  U.S.C  1673b(a)).  that  there  is 
a  reasonable  indication  that  an  industiy 
in  the  United  States  is  matolally  injured 
by  reason  of  imports  from  CMn^^a,  Hong 
Kong.  ]vpua,  Malaysia,  and  Tahvas  of 
themoBtsdeaOsr  controlled  appliance 
plugs  and  ptobe  Ihetaiostats  therefor 
which  are  alleged  to  be  sold  in  the 
United  States  at  less  than  fair  value 
(LTFV). 

Backgroond 

On  ^til  15. 1888.  petitMMis  were  filed 
with  the  Commissian  and  the 
Department  of  Conmeroe  by  TWpIex 
Inter  Control  (USA),  Inc.,  St  Albans. 
VT.  aUsging  that  an  industiy  in  &e 
United  States  is  oiatsriaUy  injored  and 
threatened  with  aiaterial  injury  by 
reason  of  subskiised  imports  of 
thennostatically  coidiDiled  appliance 
plugs  and  probe  thomostats  therefor 
from  Canada.  Malaysia,  and  Taiwan 
and  by  reason  (tf  LTFV  ii^MVts  frtnn 
Canada.  Hong  Kong.  Japan.  Malaysia, 
and  Taiwan.  Aoooidingly.  effective 
April  15, 1968,  the  Commission  instituted 
preliminary  countervailing  duty 
investigations  Nos.  71-TA-290-2S2 
(Preliminaiy)  and  preUmlnary 
antidumping  investigations  Nos.  731- 
TA-400-404  (Preliminary). 

Notice  of  the  institution  of  the 
Commission's  investigations  and  of  a 
public  conference  to  be  held  in 
connection  therewith  was  given  by 
posting  copies  of  the  notice  in  the  Office 
of  the  Secrataiy,  U.S.  btematiooal 
Trade  Commission,  Washington,  DC. 
and  by  publishing  the  notice  in  the 
Federal  Raglstsr  of  April  28. 1988  (53  FR 
14861).  The  conference  was  held  in 
WasUngton.  DC  on  May  8, 1968.  and  all 
persons  «^  requested  die  opportunity 


*  For  pvpoM*  of  Ih*  iavMUgatioM,  iks  tMM 

themotUiicaUjr  oonlroIlMi  T^^^^lwt  phig  r^m  to 
any  davloa  daa^^ned  to  oonnect  an  electrical  outlet 
(typioaily.  a  eoBwai  wali  tMspScag  with  a  Had! 
cooidnsappUanca  of  2A10  watts  or  leea  (tyiiically.  a 
griddla,  daapfcysr.  fry  pan.  ■aMroefcar.  and/or 
wolOendr^data  the  Bow  of  alectridly.  and  Onia 
the  tenpemtara.  AeratK  eaoaisttat  e£  (1)  A  probe 
thenaaatnl  aneaaadin  a  itaila  hoMiag  ae(  with  a 
tanpafalva  oontfol  itaob  (typioaly  a  dial 
caBbwIed  with  wrinaa  Iwipaialiia  sttlB|s)..and 
(2)  a  oord  set  Ika  tam  prabe  thniaatat  lafsrs  to 
any  device  dsai^Md  ta  anIanalieaBjr  ngoiato  tiw 
" *  I'l  rlrlrlrir  mi  fcii  the  laaiinntmi.  hi  ■ 


(typicaUy.  aaaU  oooUng  apullanoas);  onnaistli^  ofa 
stataileae  steal  tube  (wUch  ooonects  to  the  heating 
apparatas)  and  other  oenpooeats  used  for 
thennostatic  coBtroi.  -    -         - 


I  permitted  to  appear  in  person  or 
by  counsel 

The  Commission  transmitted  its 
determinations  in  these  investigatioos  to 
the  Secretary  of  Commerce  on  May  St 
1988.  The  views  of  the  CaoHBissiaB  ate 
oontained  in  USITC  PobiicaHon  9087 
(June  1988),  entitled  "thermostatically 
Controlled  AppHanoe  Phigs  and  ftobe 
Thermostats  llerefor  from  Canada. 
Hong  Kon^  Japan.  Malaysia,  and 
Taiwan." 

IssMd:  June  1. 1988. 
KaaH<hR.Maaa^ 

Secrtbay. 

(FR  Doc.  88-12883  Filed  0-7-88:  &4S  an] 


[InveatlgaMon  No.  937-T*<M2) 

Cartabi  Vana«an8kid  Componanta; 
Changa  of  Notfoa  of  kivaatlgalfon 

Notice  is  hereby  given  that  the  patent 
identified  In  the  nodce  dinvestigatioa 
as  U.S.  Letters  Patent  4.352,285  shouhl 
be  identified  as  U.S.  Letters  Patent 
4,352.385,  and  die  registered  trademaric 
identified  as  registered  Ttademark  Na 
522,363  should  be  identified  as 
registered  Trademark  No.  522,365. 

The  Secretary  is  requested  to  p'Wlif^i 
tills  Notice  in  the  Fadscal  Rsgistsr. 

Respectfully  submitted, 
Lyon  L  Levin*, 

Dinctat.<^pee  of  Ub^  Import 
bivettigatioaB.seoB Street.  SW..  WaMagton. 
DC20436. 

Oatsd:jQOfl  1.1988. 

[FR  Doc  88-12884  Filsd  8-7-88;  8:45  amj 


INTERSTATE  COMMERCE 
COMMISSION 

[NallC-C-300901 

Nadonal  InduatrM  Transportation 
Laagua— Pafltion  for  Dadaratory 
OrdarOn  Magotlatad  Motor  Common 
Carilai  flataa 

AQENCV:  Interetate  Commerce 
CommissioiL 

ACTION:  Extension  of  time  to  file 
comments. 


ir:The  Commission  instituted 
this  dedaratory  order  proceeding  by 
decision  served  April  22. 1988. 58  FR 
15454  (April  25. 1980).  TIm  doe  date  for 
commairts  was  sat  as  June  9, 198a 
Petitioner.  Hie  Nathnal  Industrial 
Tranqxvtatian  League,  has  reqoested 
that  the  time  for  filtog  comments  be 
extended  to  permit  full  consideration  of 
the  issues  involved  in  this  proceeding  by 


the  Regular  ComoKm  Carrier  OMifierence 
and  the  American  Tracking 
Associations,  Inc.  The  request  is 
reasondJe.andwfflbeffMiSd. 
DATE  Comments  msy  be  filed  on  or 
before  Jidy  25. 198& 

ArmwiBBi.  Send  an  original  and  10 
copies  of  coBiments  referring  toNa  MC- 
C-30000  to:  Room  1324.  OfBoe  of  the 
Secretary,  Interetate  rnmm^r^ 
Commission.  Washingtcm.  DC  20423. 

Send  one  copy  of  oomaenls  to:  James 
E.  Barley.  Execatfve  Vice  Prsaideat  Tba 
National  Industrial  Transportation 
League.  1090  Vermont  Avenne.  NW, 
Suite  4ia  Washii^ton.  DC  20005. 


^IMMCONTACR 

Andrew  J.  Nosacek.  (202)  275-1712 

cr 
Richard  R  Felder.  (202)  275-7801. 
[TDD  for  hearing  impaired:  (202)  27S- 

1721]. 

Decided:  June  2. 1888. 

By  the  Commission.  Hea  Aer  J.  Gradison. 
ChcinBan. 

Noata  R.  McGee, 

[FR  Do&  88-12866  Piled  6-7-88;  8.-45  am] 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcaraant  AdmlnUtrallon 

Manutacturar  of  Controiad 
Subatancaa.  Raglati  atluii,  Applad 
Sdanca  Lalioratoriaa 

By  Notice  dated  April  4. 1988,  and 
published  in  the  Fedasel  fiegistar  aa 
April  11. 1988;  (53  FR  11016).  Applied 
Science  Laboratories,  Division  of 
Alltech  Associates.  Inc.,  2701  Carolean 
Industiial  Drive.  P.O.  Box  44a  Stete 
College.  Pennsylvania  18801,  made 
application  to  die  Drug  Enforcement 
Administration  to  be  registered  as  a 
bulk  manufacturer  of  the  basic  dasses 
of  controlled  substances  listed  below: 


Oru0: 


(BZGOI. 


<1580»- 


SofMd- 


No  comments  or  objections  have  been 
received.  Therefore,  pursuant  to  section 
303  of  die  Comprehensive  Drug  Abuse 
Prevention  and  Contrd  Act  of  1970  and 
Tide  21,  Code  of  Federal  Regulations. 
S  1301.54(e],  the  Deputy  Assistant 
Admtadstrator  herein  orden  diat  the 
application  submitted  by  the  above  firm  ' 
for  registration  as  a  bulk  manufacturer 


21534 


of  the  basic  classes  of  controlled 
substances  listed  above  is  granted. 
G«MR.IUilip. 

Deputy  Assistant  Administrator,  Office  tf 
Divmsion  CoatroL  Drug  Enforcement 
Admintstration 

Dated  May  31. 1968.  . 

[FR.  Doc  8B-U830  Filed  0-7-88:  ft46  ami 


bnportaaon  Of  ConlralM  Subctaneas; 
RagMraUon;  Fmt  Stal*  Ctwmical  Co, 
Inc. 

By  Notice  dated  Match  22. 1988  tiid 
published  in  the  Federal  Reactor  on 
March  29, 1988  (53  PR  10160],  McNeilab 
Inc.  DBA  First  State  Chemical 
Company.  Inc.  803  East  Fourth  Street, 
vnimjngton.  Delaware  19801.  mad« 
application  to  the  Drug  Enforcement 
Administration  to  be  registered  as  an 
importer  of  the  basic  classes  of 
controlled  substances  listed  below: 
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Oni0: 

Raw  opkn  (9600) 

Conoanma  ol  poppy  Unm  (9670). 


Sctwd- 


No  comments  or  objections  have  bem 
received.  Therefore,  pursuant  to  section 
1008(a)  of  the  Controlled  Substances 
Import  and  Export  Act  and  in 
accordance  with  Title  21,  Code  of 
Federal  Regulations,  section  1311.42,  the 
above  firm  is  granted  registration  a8,an 
importer  of  the  basic  classes  of 
controlled  substances  listed  abov& 

Dated:  May  31. 198& 
Gene  R.  HaisBp. 

Deputy  Assistant  Adminiatrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 
[FR  Doc.  88-12838  Filed  e-7-«8;  8:45  am] 


HaiMifacturar  Of  ControRed 
Subelancoe  Regittratioa:  First  Stite 
Ctiomicel  Co.,  Inc. 

By  Notice  dated  March  23. 1988,  and 
published  in  the  Federal  Register  on 
Mardi  X.  1968;  (53  FR 10308),  McNeilab 
Inc.  DBA  First  State  Chemical 
Conqiany,  Inc  803  East  Fourth  Street 
Wilmington,  Delaware  19801,  made 
application  to  the  Drug  Enforcement 
Administration  to  be  registered  as  a 
bulk  manufacturer  of  the  basic  classes 
of  controlled  substances  Usted  below: 


Drug: 

Ooifna(9060). 


1(812 

OKyoodabta  (»143)_ 
H|«Secodona  (9183) . 
i(930((>) 


(9333). 


No  comments  or  objections  have  been 
recrtvad.  Therefore,  pursuant  to  section 
303  of  die  Comprehensive  Drug  Abase 
Prevention  and  Control  Act  of  1970  and 
Tide  21,  Code  of  Federal  Regulationa. 
S  1301.54(e).  the  Deputy  Assistant 
Administrator  hereby  orders  that  the 
application  submitted  by  the  above  firm 
for  registration  as  a  bulk  manufacturer 
of  the  basic  classes  of  controDed 
substances  listed  above  is  granted. 

Dated  May  31, 196& 
GeB»R.HaiaBp, 

Deputy  Aseistanl  Administrator,  Office  of 
Diversion  Control.  Drug  Enforcement 
Administration. 


**»         [FR  Doc  88-12840  Filed  6-7-88;  8:45  am] 


coosMie^a-M 


Manufacturer  of  Controlled 
Sutwtancee  Registration;  Marlon 
Latioratorles,  Inc 

By  Notice  dated  February  8, 1988.  and 
published  in  the  Federal  Register  on 
February  12, 1988;  (53  FR  4234). 
Analytical  Systems,  Division  of  Marion 
Laboratoriies,  Inc.  2  Goodyear,  Irvine, 
California  92718,  made  application  to 
the  Drug  Enforcement  Administration  to 
be  registered  as  a  bulk  manufacturer  of 
the  basic  classes  of  controlled 
substances  listed  below: 


of  the  basic  classes  of  controlled 

uia       substances  listed  above  is  granted. 
GaaaK-HaiaBr. 

g     Deputy  AssiataatAdnuaJstratm.  Office  of 
{}     Divenioa  Co/OroJ.  Drug.  Enforcement 
II     Administration. 

"         Dated  May  31. 1988. 

I      [FRDO&  88-12838  nied  6-7-88;  8:45  am] 

tobai44i 


Ontf 


(7471)... 


1 -pipartdnocyolotwiianacaitxinMa 
(8603). 


Baraoytacgonkw  (9180).. 


ocnair 


No  comments  or  objections  have  been 
received.  Therefore,  pursuant  to  section 
303  of  the  Comprehensive  Drug  Abuse 
Prevention  and  (Control  Act  of  1970  and 
Tide  21,  Code  of  Federal  Regulations. 
Section  1301.54(e).  die  Deputy  Assistant 
Administrator  hereby  orders  that  the 
application  submitted  by  the  above  firm 
for  registration  as  a  bulk  manufacturer 


hnportaHon  of 

I  of  ne||leli  alloni 


McNslah  Inc. 

By  Notice  dated  March  3a  1988.  and 
published  in  the  Fadatal  Register  on 
April  6, 1988;  (53  FR  11353),  NcNeilab 
Inc.,  Welsh  and  McKean  Roads,  Spring 
House,  Pennsylvania  19477,  made 
appUcation  to  the  Drug  Enforcement 
Administration  to  be  reg^tered  as  an 
importer  of  difenoxin  (9168).  a  basic 
class  <rf  controUed  substance  listed  in 
Schedule  L 

No  comments  or  objections  have  been 
received.  Thnefore.  pursuant  to  secticm 
1008  (a)  of  the  Controlled  Substances 
Import  and  Export  Act  and  In 
accordance  with  Tide  21,  Code  of 
Federal  R^ulations,  section  1311.42,  the 
Deputy  Assistant  Administrator  hereby 
orders  that  the  application  submitted  by 
above  firm  is  granted  registration  as  an 
importer  of  the  basic  class  of  controlled 
substance  listed  above. 
GeneR-HaUlli, 

D^tuty  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

Dated  May  31. 1988. 
[FR  Doc.  88-12837  Filed  6-7-88;  a-4S  am] 
sauNO  cooe  44ie-oa-M 

Manufacturer  of  Controlled 
Sulwtancea;  Regulation;  Syncatea 
a«Tiri«taj  ||||% 

By  Notice  dated  April  6, 1988,  and 
pubUshed  in  die  Federal  Re^^Mw  on 
April  12. 1988;  (53  FR  12087),  Syncates 
Associates,  Inc.,  10863  Rockley  Road. 
Houston.  Texas  77009,  made  application 
to  the  Drug  Enforcement  Administration 
to  be  registered  as  a  bulk  manufacturer 
of  pentobarbital  (2270),  a  basic  class  of 
controlled  substance  listed  in  Schedule 

n. 

No  comments  of  objections  have  been 
received.  Therefore,  pursuant  to  section 
303  of  the  Comprehensive  Drug  Abuse 
Prevention  and  Control  Act  of  1970  and 
Tide  21,  Code  of  Federal  Regulations, 
S  1301.54(e).  die  Deputy  Assistant 
Administrator  hereby  orders  that  the 
application  submitted  by  the  above  firm 
for  registration  as  a  bulk  manufacturer 
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of  die  basic  class  of  controlled 
substance  listed  above  b  granted. 
GeneB-Haialip. 

Deputy  AssisUaU  Admiimtivtm.  Offioe  of 
Diversion  Control  Drug  Enforcement 
Administration. 

(FR  Doc  88-12841  Filed  6-7-88: 8:45  am] 


Inmignitfon  and  Naturaltiatlon 
Sarvica 


[INS#110a-8S] 


Cittzenahip,  Standard  Teat 

AOCNCY:  Immigration  and  Naturalization 

Service.  Justice. 

ACnow:  Notice  of  solicitation. 

SUIMUUIV:  The  Immigration  and 
Naturalization  Service  (INS)  is  pursuing 
the  development  and  implementation  of 
a  standanhzed  English  language/basic 
citizenship  skills  examination  for 
legaHzatimi  purposes.  Tliis  notice  is  to 
request  written  proposals  bom  capable 
entities  who  are  interested  in 
participating  in  diis  effort  The  Service 
expects  that  the  existence  of  a 
standardized  test  will  fadlitate  the 
manner  in  which  those  applicants  for 
adjustment  to  permanent  residence 
under  section  245A  of  the  Immigration 
and  Nationality  Act  as  amended  by  die 
Immigration  Reform  and  Control  Act  of 
1986  (IRCA),  can  demonstrate  diat  diey 
comply  widi  the  requirements  of  section 
245A(b)(l)(D)(i)(I)  of  die  Act. 
DATE:  Written  proposals  bom  parties 
interested  In  developing  and 
administering  an  alternative  testing 
process  based  on  the  criteria  in  the 
supplementary  information  must  be 
received  by  close  of  the  business  day 
(5:00  p.m.)  or  or  before  July  8. 1988. 
AODMSS:  Written  proposals  should  be 
mailed  in  triplicate  to  Deputy  Assistant 
CommissioDeir.  Legalization, 
Immigration  and  Naturalization  Service, 
425  "I"  Street  NW^  Washington.  DC 
20536,  or  delivered  to  Room  5250  at  die 
same  address. 

Fon  nmTMnNwoMMnoN  ooNTAcn 
Mr.  Teirance  M.  O'Reilly.  Deputy 
Assistant  Goittmissioner,  Les^lization, 
(202)788-3658. 

The  information  collection 
requirements  contained  in  this  notice  of 
proposed  mlemakiBg  are  being 
submitted  to  OMB  for  clearance  hi 
accordance  with  the  provisions  of  the 
Paperwork  Reduction  Act 

Conuneots  concerning  and  questions 
regarding  the  pablic  use  inft»iBation 
collection  contained  in  this  notice 
should  be  directed  to:  Office  of 


Management  and  Budget  Office  of 
Information  Regulatory  ASain,  a'>^5 
17th  Street  and  Peonsylvmia  Avenue. 
WasfaingtOB.  DC  anUL  Attn:  DOJ  Desk 
Officer.  Rdoiq  ^08;  and  to  die 
Department  of  Justice  Qearance  office. 

Immigration  Reform  and  Control  Act  of 
1966  (IRCA)  provides  for  die  legalization 
of  status  of  certain  qualified  aiima  in  a 
two-step  adjustment  process.  Section   . 
245A(bHl)(D)(i)  til  die  buaigration  and 
NadonaU^  Act  as  amended^^hib.  L  99- 
603  ("ACT")  provides  in  pertinent  part 
that  legalized  aliens  seeldng  adjustment 
of  status  to  permanent  resident  under 
section  245A(a)  of  the  Act  must  unless 
otherwise  exempt  demonstrate  that 
they  **.  .  .  meet  the  requirements  of 
section  312  (relating  to  mfaitmn] 
understanding  of  ordinary  English  and  a 
knowledge  ani  understanding  of  the 
history  and  government  irf  the  United 
States).  In  onler  to  focilitate  the  manner 
in  wfakfa  legalized  aliens  can 
demonstrate  that  they  comply  with 
these  requireaients,  die  INS  is  pursuing 
the  development  and  implementation  of 
a  standanfized  RngH»h  language 
(reading  and  writing)  and  basic 
citizenship  skills  examination  as  an 
alternative  testing  method.  In  response 
to  a  public  notice  published  in  the 
Federal  Register  on  March  16, 1986  (FR 
8702),  to  announce  die  Service's 
consideration  of  implementation  of  a 
standardized  Rggliyh  language/ 
citizenship  test  for  legaliation  purposes, 
a  total  of  six  comments  bom  both 
outside  and  inside  the  Service  were 
received.  Upon  review  and  careful 
consideration  of  all  comments,  the 
following  changes  were  made  to  clarify 
and  expand  on  the  selection  criteria 
which  appeared  in  draft  form  in  die 
March  16th  public  notice:  Criterion 
number  (3)  has  been  amenckd  to  more 
clearly  define  the  testing  entity's 
latitude  in  changing  the  content  of  the 
test  after  its  approval  by  INS;  selection 
criterion  number  (4)  regarding  the  use  of 
the  Federal  Textbooks  on  Citizenship 
has  been  changed  to  add  the  words, 
"contents  of  before  die  words  "test 
questions",  and  to  revise  the  expected 
date  of  availability  of  these  texts.  This 
criterion  has  also  been  expanded  to 
address  concerns  expressed  by  two 
commentors  regarding  the  proficiency 
level  of  the  test  questions;  criterion 
number  (7)  has  been  amended  to  clarify 
that  it  is  the  applicant  who  may  be 
required  to  pay  a  fee  to  the  testing  entify 
to  cover  the  costs  of  test  administration 
and  scoring.  One  commcntor  suggested 
that  the  time  limit  allowed  for  scoring 
the  tests  and  reporting  the  results 
thereof,  be  extended  from  five  (5)  to 


fifteen  (15)  besfaiess  days  to  aUow  die. 
testing  entity  sufficient  time  to  collect 
test  materials  froai  test  centers  and 
score  and  check  resoks  before  sending  a 
roster  to  INS.  The  oommenter  expresses 
concern  that »  five  (6)  day  turnaround 
wouki  requke  scoring  at  each  test  site 
which,  wldle  possible,  would  increase 
the  risk  of  error  in  soaring  the  tests.  In 
an  effort  to  avokl  the  possthUity  oi 
errors  in  the  scaring  process,  wrfaile  at 
the  saaie  time  taking  into  consideration 
the  time  constraints  involved  in  the 
permanent  residence  phase  ot  the 
legalization  program,  the  Service  is 
amending  selet^on  criterion  number  (9) 
to  provide  for  a  fifteen  (15)  day 
tiirnaround.  New  criterion  number  (12) 
was  added  to  require  the  testing  entity 
to  verify  the  identify  of  the  person 
taking  die  test  PinaUy.  die 
supplementaiy  infomatkm  is  smended 
to  make  it  clear  that  the  applicant  is  not 
restricted  to  taking  the  standardized 
test  This  will  be  implemented  as  an 
optional  testing  method.  The  applicant 
can  elect  to  be  tested  in  the  required 
proficiencies  by  an  INS  offia>r.  If 
adopted,  the  standardized  test  could  be 
made  available  to  applicants  for 
naturalization  as  well.  Acceptance  of  a 
program  will  not  restrict  die  INS  from 
accepting  or  developing  odier 
alternative  testing  methods.  The 
agreement  by  INS  to  accept  any 
alternative  testing  program  will  be  non- 
financiaL  The  INS  shall  incur  no 
financial  liabilify  and  intends  to  make 
no  payments  to  any  entify  participating 
in  diis  program.  Hie  INS  agrees  to 
accept  the  test  results  of  the  program  or 
programs  it  has  approved. 

The  following  criteria  aiul 
requirements  are  provided  for 
submission  of  proposals:  1)  The  testing 
entity  must  have  demonstrated 
experience  in  developing  and 
administering  reliable  standard 
examinations  in  the  English  language 
and  Civics  areas  (for  example,  tests  are 
currently  recognized  and  accepted  by  an 
established  public  or  private  institution 
of  leaming  recognized  as  such  by  a 
qualified  state  certifying  agency);  2>The 
testing  entity  will  be  required  to  meet 
with  INS  representatives  to  review  the 
test  copy  and  to  set  die  standanls  for 
passing  test  scores.  The  test  should  be 
structured  as  a  pass/fail  and  should  be 
accomplished  widi  a  maximum  of  thirty 
(30)  minutes;  3)  Once  the  INS  approves  a 
test  the  contents  will  not  be  changed  by 
die  testing  entify  unless  MflkAAy 
approved  or  otherwise  directed  by  the 
INS;  4)  The  content  of  test  questions 
must  come  from  the  revised  (1967) 
Federal  Textbooks  on  Citizenship, 
which  are  expected  to  be  available  from 
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theiGovemment  Printing  Office  by  June. 
19e&  The  level  of  the  test  questions 
must  be  compatible  with  the  lowest  - 
level  of  readability  of  these  textbooks; 
5)  The  testing  entity  will  be  required  to 
field  test  the  examination  prior  to 
implementation  in  cooperation  with  the 
INS;  6)  The  testing  entity  must  be 
capable  of  administering  the 
examination  over  a  broad  geographical 
area  of  not  less  than  a  statewide  basis. 
In  administering  the  examination,  the 
testing  entity  will  be  responsible  for 
obtaining  and  managing  adequate 
testing  locations,  controlling  the  time 
period  in  which  the  testing  is  to  be 
accomplished,  staffing  the 
administration  of  the  test,  and  famishing 
supplies;  7)  Any  fee  charged  the 
applicant  by  the  testing  entity  to  cover 
the  cost  of  the  administration  and 
scoring  of  the  test  will  be  a  reasonable 
fee  to  be  agreed  upon  by  INS  and  the 
testing  entity.  If  the  applicant  fails  the 
test  he/she  shall  be  given  the 
opportunity  to  be  re-tested  one  time  at 
no  additional  cost  The  re-test  shall  be  a 
variance  of  the  initial  test;  8}  The  testii^ 
entity  will  be  required  to  pubUcize  the 
availability  of  the  examination  to 
legalization  applicants.  Hie  INS  will 
also  maintain  a  register  of  the  approved 
entity  or  entities.  This  register  will  be 
made  available  to  the  pubUc;  9]  Ths 
testing  entity  will  be  responsible  for 
scoring  the  examination  and  must 
provide  the  results  to  the  applicant  and 
INS  within  fifteen  (15)  business  days 
from  the  date  of  the  test;  10)  The  testing 
entity  must  provide  for  test  security.  INS 
will  review  the  procedures  the  entity 
has  or  will  establi^  to  provide  for  test 
security  and  integrity;  11)  INS  reserves 
the  right  to  determine,  through 
inspection  or  other  means,  the  continued 
reliability  and  integrity  of  the  test  Any 
testing  entity  approved  by  INS  may  be 
removed  from  the  register  for  good 
cause;  and  12)  The  testing  entity  will  be 
responsible  for  verifying  the  identity  of 
the  person  taking  the  test. 
RkAMdE-NofHa. 
Associate  Commissioner,  Examinations. 

Date:  May  10. 1968. 
[FR  Doc  88-128^  Filed  &-7-88: 8:45  am] 
C0M441S-1MI 
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JMumev:  Library  of  Congress.  Copyright 
Office. 


action:  Notice  of  inqtiiry;  Works  of 
architecture.    

■UMMAwr  The  Copyright  Office  of  the 
Library  of  Congress  isSues  this  notice  of 
inquiry  to  advise  the  public  that  it  is 
examining  the  scope  of  copyright  and 
other  forms  of  legal  protection  cuireptly 
accorded  works  of  architecture  and  the 
need,  if  any.  for  protection  beyond  that 
now  available. 

The  Office  invites  comments  from 
architects.  Ijuilders  oi  and  c«Hitractors 
for  commercial  and  residential 
structures,  government  agencies, 
academics,  and  interested  members  of  ■ 
the  public. 

date:  Initial  comments  should  be 
received  by  September  10. 198&  Reply 
comments  should  be  received  by 
November  18. 198a 
ADDRCSS:  Interested  persons  should 
submit  ten  copies  of  their  written 
comments  as  follows: 

If  sent  by  mail:  Library  of  Congress. 
Department  lOa  Washington.  DC  20640. 

If  delivered  by  hand:  Office  of  the 
Register  of  Copyrights,  Copyri^t  Office. 
James  Madison  Memorial  Building, 
Room  403,  First  and  Independence 
Avenue  SE.,  Washington,  DC  20559. 
FOR  nJHTHER  INFORMATION  CONTACT: 
William  Patay,  Policy  Planning  Advisor 
to  the  Register  of  Copyrights,  Copyri^^t 
Office,  Library  of  Congress,  Washington. 
DC  20559.  Telephone:  (202)  287-«3S0. 
8Um£MCNTARV  HtfORMATION:  At  the 
request  of  the  Subcommittee  on  Courts, 
Civil  Liberties  and  the  Administration  of 
Justice  of  the  House  Committee  on  die 
Judiciary  and  the  Subcommittee  on 
Patents.  Copyrights,  and  Trademarks  of 
the  Senate  Committee  on  the  Judiciary, 
the  Copyright  Office  is  examining  the 
scope  of  copyright  and  other  forms  of 
legal  protection  (e.g.,  contractual  trade 
dress,  and  unfair  competition)  currently 
accorded  works  of  architecture  as  well 
as  two-  and  three-dimensional  works 
related  to  architectiure.  The  Office  is 
also  examining  whether  there  is  a  need 
for  protection  beyond  that  currentiy 
available,  including  whether  perceived 
deficiencies  are  capable  of  resolution 
through  contractual  agreements,  what 
form  increased  protection,  if  any,  should 
take,  and  the  impact  such  enhanced 
protecticHi  would  have  on  competition 
and' the  public. 

The  Borae  Adherance  BHls 

Hit  1623,  the  original  bill  introduced 
by  Representative  Kastenmeier  on 
March  16. 1987  to  implement  the 
provisions  of  the  Berne  Convention  for 
the  Protection  of  Literary  and  Artistic 
Property,  proposed  to  amend  the 
Copyright  Act  to  provide  e;q)licitly  for 


I»otection  of  certain  buildings  and 
structures,  subject  however,  to  certain 
exceptions  and  limitations.  See  also 
H.R.  2962{Mooriiead.  introduced  on 
behalf  of  the  Administration). 

Section  5  of  H  Jl.  1623  would  have 
amended  17  U.S.C.  102(a)  by  including 
"architectural  woiks"  as  a  protected 
form  of  subject  matter.  Section  4(a] 
defined  "architecttiral  worics"  as: 
"Buildings  and  other  three-dimensional 
structures  of  an  original  artistic 
character,  and  works  relative  to 
architecture,  such  as  building  plans, 
blueprints,  designs,  and  models." 
Section  9  of  the  bill  would  have 
provided  a  new  17  U.S.C.  120(a) 
containing  limitations  on  woiks  of 
architecture,  including  protection  for 
only  the  "artistic  character  and  design" 
and  not  the  "processes  or  methods  of 
constructien;"  an  exemption  for  the 
making,  distribution  or  public  display  of 
pictures,  paintings,  and  photographs  of 
works  of  architecture  located  in  publicly 
accessible  locations;  a  statutory  right  of 
owners  of  a  building  embodying  an 
architectural  work  to  have  minor 
alterations  made  in  order  to  enhance  its 
utility;  a  prohibition  against  the  seizure   ^ 
or  destruction  of  infiinging  buildings; 
and  finally,  a  limitation  on  the  copyright 
owner's  ability  to  obtain  an  injunction 
restraining  the  construction  of  an 
infringe  building  to  only  those 
situations  where  construction  of  the 
building  has  not  been  substantially 
completed. 

During  the  extensive  hearings  held  by 
the  Subcommitieeon  Courts.  Civil 
Liberties  and  the  Administration  of 
Justice  on  Berne  adherence,  there  was 
littie  reference  to  whether  the 
requirements  of  Article  2(1)  of  the  Paris 
text  of  Berne  *  mandated  the  explicit 
treatment  of  architectural  works  in  the 
manner  contemplated  by  HJl.  1623.  Two 
witnesses  testified  that  Berne  may  not 
require  such  treatment.  The^American 
Institute  of  Architects  submitted  a 
writteli  statement  to  the  Subcbmmittee 
stating  a  preference  for  a  prevision  ef 
the  Gopyri^t  Act  making  it  an  act  of 
infringement  to  construct  a  building 
based  on  reproduction  of  copyright 
architectural  plims.  The  AIA  stated, 
however,  that  it  was  not  then  seeking 
protection  for  the  buildings  themselves. 

In  l^t  of  the  minimalist  approach 
taken  to  Berne  adherence  and  the  lack 
of  a  consensus  that  U.8.  law  needed 
revision  in  order  to  comply  with  Article 


^  Article  2(1)  provides  is  relevant  pari  that  the 
•xpieMlon  "literary  and  artistic  woiics"  protected 
under  the  Conventian  iadodes  "Voiis  of 
aicUtecture"  and  "illosiratioM,  maps,  plans, 
dwtdses  and  three-dimensional wrorks  relevant  to 
architecture." 


2(1)  of  Berne,  the  dean  bill  version  of 
H.R.  1623-4LR.  4262—88  hitroduced  on 
March  28. 1988  and  passed  by  the  House 
of  Representatives  on  May  10, 1988. 
deleted  the  above-mentioned  provisions 
of  RR.  1623  concerning  architectural 
works,  and  instead  amended  the 
definition  of  "pictorial,  graphic,  and 
sculptural  works."  in  17  U.S.C.  101  to 
encompass,  in  relevant  part,  "diagrams, 
models,  and  technical  drawings,  • 
including  architectural  plans." 

The  Committee  Report  accompanying 
the  bill  explained: 

The  Committee  concluded  that 
existing  United  States  law  is 
compatiable  with  the  requirements  of 
Berne.  In  addition  to  a  degree  of 
protection  under  copyright  against 
copying  of  plans  and  separable  artistic 
works,  additional  causes  of  action  for 
misappropriation  may  be  available 
imder  state  contract  and  unfair 
competition  theories. 

The  bill  leaves,  imtouched,  two 
fundamental  principles  of  copyright  law: 
(1)  That  the  design  of  a  usefiil  article  is 
copyri^table  only  if.  and  only  to  the 
extent  that  such  design  incorporates 
pictorial,  graphic  or  sculptural  features 
that  can  be  identified  separately  from 
and  are  capable  of  existing 
independently  of  the  utilitarian  aspects 
of  the  useful  article;  and.  (2)  that 
copyright  in  a  pictorial,  graphic  or 
sculptural  work,  portraying  a  useful 
article  as  such  does  not  extend  to  the 
reproduction  of  the  useful  article  itself. 

Specifically,  this  means  that  even 
though  the  shape  of  a  useful  article,  such 
as  a  building,  may  be  aesthetically 
satisfying  and  valuable,  the  copyright 
law  does  not  protect  the  shape.  This  test 
of  separability  and  independence  fsom 
the  utilitarian  aspects  of  the  useful 
article  does  not  depend  upon  the  nature 
of  the  design — that  is,  even  if  the 
appearance  of  t}ie  useful  article  is 
determined  by  aesthetic  as  opposed  to 
functional  considerations,  only  those 
pictorial,  sculptural  or  graphic  elements, 
if  any,  that  can  be  identified  separately 
from  the  shape  of  the  useful  article  are 
copyrightable.  Even  if  the  three- 
dimenfdonal  design  contains  a  separate 
and  independent  artistic  feature  (for 
example,  a  floral  relief  desi^i  on 
flatware  or  a  gargoyle  on  a  building), 
copyright  protection  would  not  cover  the 
ovosall  configuration  of  the  useful 
article  as  such. 

In  the  case  of  architectural  works,  in 
addition  to  protection  for  separable, 
artistic  sculpture  or  decorative 
ornamentation,  purely  non^functional  or 
momimental  structures  may  be  subject 
to  copyright 


Hie  Committee  has  not  amended 
section  113  of  die  Copyright  Act  and 
intends  no  change  in  the  settied 
principle  that  copyright  in  a  pictorial, 
graphic  or  sculptural  work,  portraying  a 
useful  article  as  such,  does  not  extend  to 
the  reproduction  or  manufacture  of  the 
useful  article  itself. 

HJL  Rep.  No.  100-609, 100th  Cong..  2d 
Sess.  S»-51  (1988). 

The  Senate,  in  its  original  Berne 
adherence  legislation,  proposed 
provisions  on  architectural  works 
identical  to  those  found  in  HJt  1623.  See 
S.  1301  (introduced  May  29. 1967)  by 
Senator  Leahy,  see  also  S.  1971  ^atch. 
on  behalf  of  the  Administration). 
Similarly,  in  rraorting  S.  1301  out  of  the 
€ommitiee  on  me  Judiciary,  the  Senate 
deleted  these  earlier  provisions, 
replacing  them  instead  with  a  revision 
to  the  definition  of  pictorial,  graphic  and 
sculptural  works  to  expressly  include 
architectural  plans.  This  approach  was 
also  based  on  the  minimalist  dieory  of 
Berne  adherence  and  the  Committee's 
conclusion  that  "U.S.  Copyright  Law.  as 
modified  by  this  Act  and  other  state 
and  federal  remedies,  protect 
architectural  works  to  the  extent 
required  by  the  Berne  Convention."  S. 
Rep.  No.  100-352,  lOOUi  Cong..  2d  Sess.  9 
(1988).  At  the  same  time,  the  Committee 
noted  that  it  "deliberately  leaves  in 
place  the  final  sentence"  of  the 
definition  of  "pictorial,  graphic  and 
sculptural  works,"  which  states  that  the 
design  of  a  useful  article  (as  also 
defined  in  Section  101)  such  as  a 
building  or  structure  will  be  considered 
a  protected  pictorial,  graphic  or 
sodptural  woiic. 

Only  it  and  only  to  the  extent  that  such 
design  incorporates  pictorial,  graphic  or 
sculptural  features  that  can  be  identified 
separately  fiom,  and  are  capable  of 
existing  independentiy  of  the  utilitarian 
aspects  of  the  article. 

S.  Rep.  No.  100-352  at  9. 

Case  Law 

The  case  law  has,  on  the  whole,  made 
a  distinction  between  copyright  in 
architectural  plans  and  protection  for 
the  architectural  structure.  See 
Demetriades  v.  Kaufman,  88  Civ.  0848 
(SJ).N.Y.  filed  March  8, 1988).  But  Cf. 
Herman  Frankel  Org.  v.  Wolfe,  184 
U.SJ>.Q.  819  (EJ3.  Mich.  1974).  Some 
courts  have  awarded  damages  based  on 
the  profits  derived  by  the  defendant 
bom  sales  of  the  houses.  See  Robert  R. 
Jones  Associates  v.  Nino  Homes,  CCH 
Copr.  L  Rep.  126,165  (E.D.  Mich.  1987): 
Aiihur  Ruttenberg  Corp.  v.  Dawney,  647 
F.  Supp.  1214  (MJ).  Fla.  1966):  Aitken,    " 
Hazen,  Hoffman,  Miller,  P.C.  v.  Empire 


Construction  Co..  542  F.  Supp.  252  (D. 
Neb.  1962). 

Issues  have  also  arisen  over  who  is 
the  copyright  owner  of  ardiitectural 
drawings:  die  commissioning  party  or 
the  architect  See  Aitken,  Hazen, 
Hoffman  B  Miller,  supra.;  Meltzer  v. 
Zoller,  520  F.  Supp.  647  (D.N.J.  1981).  Cf. 
generally,  Aldon  Accessories  Ltd.  v. 
Spiegel,  Inc.,  738F.2d  548  (2d  Cir.),  ceit 
denied,  469  U.S.  962  (1964)  with  Easter 
Seal  Society  for  Crippled  Children  and 
Adults  of  Louisiana,  Inc.  v.  Playboy 
Enterprises,  615  F.2d  323  (5th  Cir.  1967), 
cert  denied.  56  U.SX.W.  3661  (U.S. 
March  28. 1988)  (No.  87-482)  and 
Community  for  Creative  Non-Violence 
V.  Reid,  No.  87-7051  (D.C.  Cir.  filed  May 
2a  1988). 

Other  forms  of  protection  have  also 
been  sought  for  design  aspects  of 
buildings.  Associated  Hostworks  of 
California  v.  Moss,  TO!  U.SJ».Q.  973 
(WJ).N.C.)  (trade  dress);  White  Tower 
System,  Inc.  v.  White  Castle  System  of 
Eating  Houses  Corp.,  90  F.2d  67  (6di 
Cir.).  cert  denied.  302  U.S.  1937  (id.); 
Fotomat  Corp.  v.  Cochran,  437  F.  Supp. 
1231  (D.  Kan.  1977)  design  of  building 
YSund  to  operate  as  service  mark).  But 
cf.  Demetriades  v.  Kaufman,  supra. 
(denying  preliminary  injunction  imder 
Lanham  Act  section  43(a)  and  finding 
that  plaintiff  was  unlikely  to  prove,  on 
the  merits,  that  a  residential  house  had 
acquired  secondary  meaning,  and 
stating  conclusion  that  "extending 
section  4S(a)  protection  to  individual, 
residential  designs  would  work  a 
profound  mischief  in  both  the  law  and 
the  home-building  industry.") 

Design  patent  protection  has  been 
foimd  applicable  to  architectural 
components,  although  these  decisions 
are  sparse  and  relatively  old.  Riter- 
Con/eyMfg.  Co.  v.  Aiken.  203  F.  Supp. 
669,  702  (3d  Cir.  1913);  Bx  Parte  Foshay. 
7  U.S.P.Q.  121  (Pat  Off.  Bd.  App.  1930). 

Although  unfair  competition  may 
provide  remedies  in  some 
circumstances,  courts  in  specific  cases 
have  held  unfair  competition  claims  to 
be  preempted  by  section  301  of  the 
Copyright  Act  Demetriades  v.  Kaufman, 
supra.;  Schuchart  &  Associates  v.  Solo 
Serve  Corp..  540  F.  Supp.  928, 943-945 
(WJ).  Tex  1982). 

Contractual  arrangements,  to  the 
extent  enforceable  under  state  law,  of 
course,  provide  another  avenue  of 
protection. 

Nature  of  the  Inquiry:  The  Office's 
examination  touches  on  three  broad 
areas:  (1)  The  type  of  copyright  and 
other  forms  of  protection  (i.e.. 
contractual,  trade  dress,  unfair 
competition,  etc.)  currentiy  accorded 
works  of  architecture  and  works  related 
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to  architecture:  (2)  the  need,  if  any,  for 
protection  beyond  that  now  available 
inclodiiig  whether  perceived 
deficiencies  are  capable  of  resolution 
throu^  private  consensual 
arrangements;  and  (3)  the  laws  and 
actual  practices  of  foreign  countries  in 
protecting  works  of  ardiitecture  and 
woiics  related  to  architecture. 

Spedfic  QeestJonsT  The  Office  seeks 
commeBto  hi  the  following  specific 
areas: 

Subject  Matter  and  Scope  of  Protection 

1.  What  foims  of  legal  protection  are 
presently  available  to  protect  works  of 
architecture  and  works  related  to 
ardiitecture? 

2.  Is  that  protection  suffident  to  foster 
the  economic  and  aesthetic  interests  of 
those  involved  in  the  creation  and 
exploitation  of  such  works? 

3.  If  not,  should  the  creators  of  wcHics 
of  architecture  and  works  related  to 
architecture  have  the  exdusive  right 
under  the  Copyri^t  Ad  or  other  forms 
of  protection  to  authmize  the 
reproduction  of  their  works?  Should 
copyri^t  or  other  forms  of  protection  be 
extended  to  buildings  or  structures 
provided  they  contain  externally  or 
internally  conceptually  separaUe 
elements  as  to  form  or  design,  and  if  so, 
what  test  should  be  used  to  detomine 
whether  conceptual  separability  exists? 
Cf.  Esquire  v.  Ringer.  591  F.2d  796  (O.C. 
Cir.  1978).  ceit  denied.  440  U.S.  908 
1979):  KieseJstein-Cord  v.  Accessories 
by  PearL  Ina.  632  F.2d  960  (2d  Cir.  1980); 
Carol  Bamhart,  Inc.  v.  Economy  Cover 
Corp..  m  Y2A  411  (2d  Cir.  1985); 
Brandir  International  Inc.  v.  Cascade 
Pacific  Lumber  Co..  5  U.SJ>.Q.  2d  1069 
(2d  Cir.  1967). 

If  copyright  of  other  forms  of 
protection  should  not  be  extended  to  the 
buildings  w  structures  themselves, 
should  it  be  extended  to  prevent  the 
construction  of  buildings  or  structures 
based  on  infringing  architectural  plans, 
drawings,  elevations,  or  three- 
dimensional  models;  and,  if  so,  would 
such  a  right  in  practice,  nevertheless 
result  in  protection  of  buildings  or 
structures? 

What  is  the  effed  of  17  U.S.C.  102(b) 
and  Baker  v.  Seiden,  101 U3. 99  (1879) 
on  such  protection?  Can  a  building  or 
structure  be  a  "copy"  of  architectural 
plans  it  is  derived  from,  and  if  so.  does  it 
make  a  difference  whether  the  building 
or  structure  itself  constitntes  a 
copyrightable  work? 

4.  Vlhat  is  the  effed  of  ardiiteds'  use 
of  dassical  or  other  public  domain 
elements  such  as  designs  that  are  staple, 
commonplace,  or  familiar  in  the 
industry?  f 


5.  If  protection  should  be  granted  to 
builcfii^  or  structures,  what  should  the 
scope  of  diat  protection  be?  Should  the 
standard  for  infringement  of  buildings  or 
structures  be  the  same  as  for  traditional 
copyii^ted  works  of  dw  arts,  Le., 
substantial  similarity?  How  would 
recent  dedsions  on  the  total  concept 
and  feel  test  apply  to  infiingement  of 
worics  of  architecture? 

6.  Should  the  owner  of  the  intellectual 
property  rights  in  a  proteded  woric  of 
architecture  have  the  right  to  prohibit 
others  from  constructing  an  otherwise 
infringing  woric  if  those  others  have 
created  their  work  without  the  aid  of  the 
original  plans,  drawings,  elevations,  or 
three-dimensional  models,  such  as  by 
viewing  the  proteded  woi^  or  by  taldng 
its  measurements?  Should  the  owner  of 
the  intellectual  property  rights  in  a 
proteded  building  have  the  right  to 
require  destruction  of  completed  or 
uncompleted  buildings  or  structures? 
What  would  the  appropriate  monetary 
remedies  be  for  infringement  of  a 
proteded  work  of  an&tedure  or  wwk 
related  to  architecture? 

7.  If  the  owner  of  the  intellectual 
property  rights  in  a  work  of  architectTU>e 
conveys  those  rights,  should  he  or  she 
still  have  the  right  to  prtrfiibit  alterations 
to  the  work,  and  if  so.  what  kind  of 
alterations,  all  or  only  those  that  are  not 
of  a  practical  or  tedmical  nature 
necessary  for  maintenance  or  r&pair?  If 
he  or  she  should  have  the  ri^t  to 
prohibit  alterations  (or  at  least  those  of 
a  non-utilitarian  purpose  or  effect),  and 
the  owner  of  the  material  embodiment 
of  the  work  makes  unauthorized 
alterations,  what  should  the  the     ■ 
available  remedies  be? 

Should  the  owner  of  the  intellectual 
property  rights  in  a  woric  of  architecture 
evK  have  the  right  to  require  or  demand 
the  destruction  of  infringing  buildings  or 
structures  or  to  prohibit  their  removal 
from  a  specific  site? 

8.  Should  the  owner  of  the  intellectual 
property  rights  in  a  protected  woric  of 
architecture  that  has  been  altered 
without  consent  have  the  right  to 
prohibit  his  or  her  assodation  or 
authorship  with  the  work? 

9.  Assmning  rights  should  be  granted 
to  works  of  architecture,  how  long 
should  the  term  of  protection  be,  and  if 
federal  rights  are  involved,  induding 
copyright,  what  should  the  extent  of 
preemption  of  state  law  be? 

10.  If  rights  were  granted  to  worics  of 
architecture,  shoidd  there  be  an 
exemption  for  the  making,  distributing, 
or  public  display  of  pictures,  paintings, 
photographs,  or  other  pictorial 
representations  if  the  work  is  located  in 
a  place  accessible  to  the  public,  and  if 
so,  should  the  exemption  be  limited  to 


noncommerdal  uses?  What  role  would 
the  fair  use  dodtlne  play  if  protection 
were  granted? 

11.  Who  shoold  the  hdtial  owner  of 
intellectual  property  ri^ts  in  a 
proteded  work  of  architecture  be,  and 
how  would  die  woric  for  hire  doctrine  in 
the  Copjfrii^t  Ad  affisd  ownership 
questicma?  How  are  questions  of 
ownership  of  intelledual  property  rights 
in  worics  related  to  architecture 
presendy  resolved?  Does  that  system 
work  effectively?  How  would  the 
copyright  concept  of  joint  otvnership 
operate  if  protection  were  extended  to 
worics  of  architecture? 

Contractual  Practices 

12.  Can  private,  consensual 
elements  resolve  any  perceived 
deficiendes  with  the  current  state  of 
protection  for  works  of  architecture  and 
works  related  to  architecture? 

Foreign  Law  and  Practices 

13.  What  is  the  nature  and  extent  of 
protection  granted  in  foreign  countries 
to  worics  of  architecture  and  works 
related  to  architecture  and  how  is  that 
protection  actually  accorded  in  practice? 
Are  foreign  practices  relevant  or 
applicable  to  practices  in  the  United 
States? 

Copies  of  all  comments  received  will 
be  available  for  public  inspection  and 
copying  between  the  hours  of  8:30  a.m. 
and  4K10  pjn.  Monday  through  Friday,  in 
Room  401,  James  Madison  Memorial 
Building,  Library  of  Congress.  First  and 
Independence  Avenue  SE.,  Washington, 
DC  20558. 

Dated-  May  26.  ISBS. 
RalphOoMii, 
Register  of  Copyiighta. 
William  V  Welsh, 
Deputy  Librarian  of  Congress. 
[PR  Doc.  88-12872  Filed  6-7-88;  e.-45  am) 
BiLUNO  CODE  uw-er-H 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Partially  Open  Meeting;  Literature 
Advisory  Panel 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Literature 
Advisory  Panel  (TTanlators  Fellowships 
Section]  to  the  National  Council  on  the 
Arts  will  be  held  on  lune  10, 1988,  from     ^ 
9:00  ajB.-6KX)  p.m.,  and  on  June  11. 1988, 
from  9:00  aj]i.-42A)  noon,  in  room  714  of 
the  Nancy  Hanks  Center,  1180 
Pennsylvania  Avenue  NW.,  Washington, 
DC  20506  has  been  changed.  This  notice 


supersedes  the  previous  notice  in  VoL 
53.  No.  101  FR 18938.  May  25. 1988. 

A  portion  of  the  meeting  will  be  open 
to  the  public  on  June  11. 1988.  fi*om  11:00 
a.m.-12:00  noon,  for  a  policy  issues 
discussion. 

The  remaining  sessions  of  this 
meeting  on  June  10, 1988,  from  9:00  a.m.- 
6.-00  p.nL,  and  on  June  11. 1988,  bom  9H)0 
a.m.-ll:00  a.m.,  are  Ux  the  piupose  of 
Panel  review,  discussion,  evaluation, 
and  recommendation  on  applications  for 
finandal  assistance  under  die  National 
Foimdation  on  the  Arts  and  the 
Humanities  Ad  of  1965,  as  amended, 
induding  infnmation  given  in 
confidence  to  die  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  ' 
published  in  the  Federal  Register  of 
February  13, 1980,  these  sessions  will  be 
closed  to  the  pubUc  pursuant  to 
subsections  (c)  (4),  (6)  and  (9}(b)  of 
{  552b  of  Tide  5,  United  States  Code. 

If  you  need  spedal  accommodations 
due  to  a  disabiUty,  please  contad  the 
Office  for  Spedal  Constituencies. 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue  NW.,  Washington, 
DC  20506,  202/682-5532,  TTY  202/882- 
5496,  at  least  seven  (7)  days  prior  to  the 
meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506,  or  call  202/682-5433. 
Martha  Y.  Jonas. 

Council  Coordinator.  Council  and  Panel 
(^rations.  National  Endowment  for  the  Arts. 
[FR  Doc.  86-12932  Filed  6-7-88;  8:45  am] 
HUSM  CODE  7S37-01-II 


Media  Program  Advisory  Panel; 
Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Media 
Program  Advisory  Panel  (Children's 
Television  Series  on  the  Arts  Section)  to 
the  National  Coundl  on  the  Arts  will  be 
held  on  June  8. 1988,  from  lOKX)  a.m.-6:00 
pjn..  and  on  June  9, 1988.  from  10:00 
a.m.-5:30  p.m.,  in  room  M09  of  the  Nancy 
Hanks  Center,  1100  Pennsylvania 
Avenue  NW..  Washington.  DC  20506. 

This  meeting  is  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  recommendation  on  applications  for 
finandal  assistance  under  die  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
induding  discussion  of  information 
given  in  confidence  to  the  Agency  by 
grant  applicants.  In  accordance  with  the 
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determination  of  the  Chairman 
published  in  the  Federal  Register  of 
February  13. 1980,  these  sessions  will  be 
dosed  to  the  public  pursuant  to 
subsections  (c)  (4),  (6)  and  (9)(B)  of 
section  552b  of  Tide  5,  United  States 
Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine.  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506.  or  call  (202)  682-5433. 
June  6, 1988. 

Yvonne  M.  Saliiiie, 

Director,  Council  and  Panel  Operations. 

National  Endowment  for  the  Arts. 

[FR  Doc.  88-12943  Filed  6-7-88;  8:45  am] 

BILUNO  OOOE  7n7-01-M 


Theater  Advisory  Panel;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Ad  (Pub. 
L.  92-463],  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Theater 
Advisory  Panel  (National  Resources 
Section)  to  the  National  Council  on  the 
Arts  will  be  held  on  June  22. 1988.  from 
8:30  a.m.-6:30  p.m.,  in  room  M-07  of  the 
Nancy  Hanks  Center,  1100  Pennsylvania 
Avenue  NW.,  Washington,  DC  20508. 

This  meeting  is  for  the  purpose  of 
Panel  Review,  discussion,  evaluation, 
and  recommendation  on  applications  for 
finandal  assistance  under  die  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  Agency  by 
grant  applicants.  In  accordance  with  the 
determination  of  the  Chairman 
published  in  the  Federal  Register  of 
February  13, 1980,  diese  sessions  will  be 
closed  to  the  public  pursuant  to 
subsections  (c)(4),  (8)  and  (9)(B)  of 
S  552b  of  Tide  5,  United  States  Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington. 
DC  20506.  or  call  (202)  682-5433. 
Martha  Y.  Joiias, 

Council  Coordinator,  Council  and  Panel 
Operations,  National  Endowment  for  the  Arts. 
[FR  Doc.  88-12831  Filed  6-7-88;  8:45  am] 

BNJJNO  COOE  7SS7-01^i 


Tiieator  Advisory  Panel;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Theater 
Advisory  Panel  (Overview  Section)  to 
the  National  Council  on  the  Arts  will  be 


held  on  June  23-24, 1988,  from  9:00  a  jn.- 
5:00  p.m.^  in  room  M-07  of  the  Nancy 
Hanks  Center,  1100  Pennsylvania 
Avenue  NW.,  Washington.  DC  20506. 

A  portion  of  the  meeting  will  be  open 
to  die  public  on  June  23, 1988,  from  9:00 
a.m.-€:00  pjn..  on  June  24. 1988.  from 
9K»  ajn.-llK»  a.m..  and  on  June  24. 
1988,  from  1:30  p.m.-5.-00  pjn.,  for  a 
guidelines  and  policy  issues  discussion. 

The  remaining  sessions  of  this 
meeting  on  June  24. 1988,  from  11:00 
a  jn.-12:30  pjn.,  are  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  recximmendation  on  applications  for 
finandal  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman 
published  in  the  Federal  Fegister  of 
February  13, 1980,  diese  sessions  will  be 
closed  to  the  public  pursuant  to 
subsections  (c)(4),  (6)  and  (9)(b)  of 
S  552b  of  Tide  5,  United  States  Code. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  for  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue  NW.,  Washington. 
DC  20506,  202/682-5532,  TTY  202/682- 
5496,  at  least  seven  (7)  days  prior  to  the 
meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506,  or  call  202/682-5433. 
Martha  Y.  JoiMs, 

Council  Coordinator,  Council  and  Panel 
Operations,  National  Endowment  for  the  Arts 
[FR  Doc  88-12832  Filed  6-7-88;  8:45  am] 

BtLUNQ  CODE  7S17-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Regulatory  Guidr,  Issuance, 
Availability 

The  Nuclear  Regulatory  Commission 
has  issued  a  revision  to  a  guide  in  its 
Regulatory  Guide  Series.  "Hiis  series  has 
been  developed  to  describe  and  make 
available  to  the  public  such  information 
as  methods  acceptable  to  the  NRC  staff 
for  implementing  specific  parts  of  the 
Commission's  r^ulations,  techniques 
used  by  the  staff  in  evaluating  spedfic 
problems  or  postulated  accidents,  and 
data  needed  by  the  staff  in  its  review  of 
applications  for  permits  and  licenses. 

Revision  2  to  Regulatory  Guide  1.99, 
"Radiation  Embrittlement  of  Reactor 
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Vessel  Materials,"  describes  general 
procedmes  acce|»table  to  the  NRC  staif 
'or  calculating  ^  effects  of  neutron 
radiation  embrittlement  of  the  low-alloy 
steels  currently  used  for  light-water- 
cooled  reactor  vessels. 

Comments  and  suggestions  in 
connection  widi  (1)  items  for  inclusion 
in  guides  currently  being  developed  or 
(2)  improvements  in  all  published  guides 
are  encouraged  at  any  time.  Written 
comments  may  be  submitted  to  the 
Rules  and  Procedures  Branch.  Division 
of  Rules  and  Records.  Office  of 
AdministratitMi  and  Resources 
Management  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
Regulatory  guides  are  available  for 
inspection  at  3ie  Commission's  Public 
Document  Room.  1717  H  Street  NW., 
Washington.  DC.  Copies  of  issued 
guides  may  be  purchased  from  the 
Government  Mnting  office  at  the 
cmrent  GPO  price.  Information  on 
current  GPO  prices  may  be  obtained  by 
contacting  the  Superintendent  of 
Documents,  U.S.  Goverrmient  Printing 
Office.  Post  Office  Box  37082, 
Washh^on.  DC  20013-7082.  telephone 
(202)  275-2080  or  (202)  275-2171.  Issued 
guides  may  also  be  purchased  from  the 
National  Technical  Information  Service 
on  a  standing  order  basis.  Details  on 
this  service  may  be  obtained  by  writing 
NTIS,  5285  Port  Royal  Road.  Springfield, 
VA  22181. 
(Ui&C.S52(a]} 

Dated  at  Rockville,  Maryland,  this  3l8t  day 
ofMayl98& 

For  the  Naclear  Ragulatory  Commissioa. 
Eric  S.  Beckjotd. 

Director,  Office  of  l^udear  Regulatory 
Research. 
[FR  Doc  88-12870  Filed  6^-88;  8:45  am] 

MUMS  COOC  THS-ai-ll 


Draft  Regulatory  Guide;  Issuance, 
AvaMal>iiity 

The  Nuclear  Regulatory  Commission 
has  issued  for  public  comment  a  draft  of 
a  proposed  revision  to  a  guide  in  its 
Regulatory  Guide  Series  together  with  a 
dr^  of  Ae  associated  value/impact 
statement  This  series  has  been 
developed  to  describe  and  made 
available  to  the  public  such  information 
as  methods  acceptable  to  the  NRC  staff 
for  implementing  specific  parts  of  the' 
Commission's  regulations,  techniques 
used  by  the  staff  in  evaluating  specific 
problems  or  postulated  accidents,  and 
data  needed  by  the  staff  in  its  review  of 
applications  for  permits  aud  licenses. 

The  draft  temporarily  Identified  by  its 
task  number.  CE  802-5  (wfaidi  should  be 
mentioned  in  all  correspondence 


concerning  this  draft  guide),  is  proposed 
-Revision  1  to  Regulatory  Guide  3.45. 
"Nuclear  CrtticaUty  Safety  for  Steel-Pipe 
Intersections  Contrinhig  Aqueous 
Solutions  of  FissUe  Materials."  This 
guide  is  being  developed  to  describe 
procedures  acceptable  to  the  NRC  staff 
for  preventing  criticality  accidents  in  the 
storage  and  processing  of  aqueous 
solutions  of  fissile  materials  in  steel- 
pipe  intersections.  This  guide  endorses 
ANSI/ANS-8.9-1987.  "Nuclear 
Criticality  Safety  Criteria  for  Steel-Kpe 
Intersections  Containing  Aqueous 
Solutions  of  Fissile  Material" 

This  draft  guide  and  the  associated 
value/impact  statement  are  being  issued 
to  involve  the  public  in  the  early  stag^ 
of  the  development  of  a  regulatory 
position  in  this  area.  They  have  not 
.  received  complete  staff  review  and  do 
not  represent  an  official  NRC  staff 
position. 

Public  comments  are  being  solicited 
on  both  the  guide  (including  any 
implementation  sdiedule)  and  the 
value/impact  statement  Comments  on 
die  draft  value/impact  statement  should 
be  accompanied  by  supporting  data. 
Written  comments  may  be  submitted  to 
the  Rules  and  Procedures  Branch, 
Division  of  Rules  and  Records.  Office  of 
Administration  and  Resources 
Management  D.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555. 
Comments  may  also  be  delivered  to 
Room  4000,  Maryland  National  Bank 
Building.  7735  Old  Georgetown  Road. 
Bethesda,  Maryland  from  8:15  a  jn.  to 
5.-00  pjn.  Copies  of  comments  received 
may  be  examined  at  the  NRC  Public 
Document  Room.  1717  H  Street  NW.. 
Washington.  DC  Comments  will  be 
most  he^ful  if  received  by  August  5. 
198& 

Although  a  time  limit  is  given  for 
comments  on  these  drafts,  comments 
and  suggestions  in  connection  with  (1) 
items  for  inclusion  in  guides  ourendy 
being  developed  or  (2)  improvements  in 
all  published  guides  are  encouraged  at 
any  time. 

Regulatory  guides  are  available  for 
inspection  at  the  Commission's  Public 
Doftument  Room.  1717  H  Street  NW.. 
Washington,  DC  Requests  for  single 
copies  of  draft  guides  (which  may  be 
reproduced)  or  for  placement  on  an 
automatic  distribution  list  for  single 
copies  of  future  draft  guides  in  specific 
divisions  should  be  made  in  writing  to 
the  U.S.  Nuclear  Regulatory 
Commissioa  Washington,  DC  2X3SS5, 
Attention:  Director.  Division  of 
Information  Support  Services. 
Telephone  requests  cannot  be 
acconmjodated.  Regulatory  guides  are 
not  copyri^ted.  and  Commission 


approval  is  not- required  to  teprodoce 

them. 

(SU.&C5S2(a)) 

Dated  at  Rockville.  Maiyland.  tills  Slst  day 
of  May  1988. 

For  the  Nuclear  Regulatoiy  CoBunisaion. 
GuyA.A(loao. 

Duvctor.Divnioa  of  Enghteenng.  Office  of 
Nuclear  Regulatory  Reiearch.- 
[FR  Doc  88-12871  Filed  8-7-68: 8:45  am] 


Documents  ContaMng  Reportlny  or 
Recordkeeping  RetMramenls:  Office 
of  Management  and  Budget  (0MB) 
Review 

IMCNCV:  Nuclear  Regulatory 
Commission  (NRC). 
action:  Notice  of  the  CMB  review  of 
information  collection. 

summiy.  The  NRC  has  recendy 
submitted  to  OMB  for  review  die 
following  proposal  for  die  collection  of 
information  under  the  provisions  of 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

1.  Type  of  sulunisaion.  new,  revision. 
or  extension:  Revision. 

2.  The  tide  of  the  information 
collections:  Proposed  10  CFR  71. 
Transportation  Regulations: 
Compatibility  with  the  International 
Atomic  Energy  Agency  (IAEA). 

3.  The  form  number  if  applicable:  Not 
applicable. 

4.  How  often  the  collection  is 
required:  At  each  shipment  of 
radioactive  material  in  NRC  approved 
packages. 

5.  Who  will  be  required  or  asked  to 
report  Licensees  subject  to  10  CFR  Part 
71  who  transport  radioactive  material 
or  who  transfer  radioactive  material  to  a 
carrier  for  transport  in  an  NRC 
approved  package. 

6.  An  estimate  of  die  number  of 
responses:  350. 

7.  An  estimate  of  the  total  number  of 
hours  needed  to  complete  the 
requirement  or  request  2.700. 

8.  An  indication  of  whether  section 
3504(h).  Pub.  L  98-511  applies:  Not 
applicable, 

9.  Abstract 

NRC  is  proposing  to  add  a 
requirement  that  a  Type  B  package 
approved  under  NRC  regulati<ms  be 
assigned  a  serial  number  which  uniquely 
identifies  each  packaging  whidi 
conforms  to  the  approved  design  and 
which  is  legibly  and  durably  marked  on 
die  outside  of  each  padcaging.  NRC  is 
also  proposing  to  require  that  a  request 
for  renewal  of  a  package  design 
approval  certificate  or  a  quality 


assurance  proym  approval  oonbiM  all 
previously  aafaodtted  material  tidikh  is 
stfll  applfcabk  in  a  conscAdatsd 
appikatton  for  renewal  Lastly.  MIC 
proposes  to  reqoire  diat  shipmrnt 
records  rsqairsd  ander  10  OH  Part  71 
identii^  any  VSLC  approved  package  by 
serial  number  in  addition  to  the  model' 
nomber  as  presently  required. 

Copies  of  the  suhsaittal  may  be 
inspected  or  obtained  for  a  See  from  the 
NRC  Public  Docnment  Room.  1717  H  , 
Street  NW..  Washingtsn,  DC  20555. 

Comments  and  questions  should  be 
directed  to  the  OMB  reviewer  Vartkes 
Broassalian  (202)  395-3084. 

The  NRC  Oearance  Officer  is  Brands 
J.  Helton.  (301)  482-8132. 

Dated  at  Bethesda.  Maryland,  this  18th  day 
of  May  1868. 

For  tlie  Nudaar  Regulatoiy  Commiaaion. 
William  G.  McDooakl. 
Director.  Office  of  AdminittratioD  and 
Resources  Management. 
[FR  Doc.  88-12888  Filed  8-7-88;  8:45  am] 
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Advisory  Committee  on  Reactor 
aaieguaraa  OTaNsomnanee  on 
Advanced  Reactor  Oeslgne;  Open 
Meeting 

The  ACRS  Subcommittee  on 
Advanced  Reactor  Designs  will  hold  a 
meeting  on  June  22, 1968,  Room  1046, 
1717  H  Sb-eet  NW..  Washington.  DC 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Wednesday,  fune  22, 1968—8:30  AM. 
until  the  conclusion  of  business 

The  Subcommittee  will  review  die 
draft  SER  of  die  Modular  HTGR 
conceptual  design. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  die  Subcommittee 
Chairman:  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Recordings  will  be  permitted 
only  during  those  portions  of  die 
meeting  when  a  transcript  is  being  kept 
and  questions  may  be  asked  only  by 
membera  of  the  Subcommittee,  its 
consultants,  and  Staff.  Persons  desiring 
to  make  oral  statonents  dionld  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made. 

During  die  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present  may  exchange  prelimLaary 
views  regarding  matters  to  be 
considered  during  the  balance  (tf  the 
meeting. 


The  Sabconumttee  will  then  hear 
presentations  by  and  hold  discassions 
widi  representatives  of  dM  NRC  Staff, 
its  consultants,  and  other  interested 
persons  regardhqg  this  review. 

Rudier  faifotmation  regarding  topics 
to  be  discussed,  whedier  the  meeting 
has  been  canoeDad  or  rescfaedaled.  the 
Chaiimsn's  roUng  on  requests  for  die 
opportunity  to  present  oral  statements 
and  the  time  allotted  therrfor  can  be 
obtained  by  a  prepaid  talefdione  call  to 
the  cognizant  ACRS  staff  mMsber.  Mr. 
Medhat  El-Zeftawy  (tel^hone  202/834- 
3287)  between  7:30  a.m.  and  4:15  p.m. 
Persons  planning  to  att«id  this  meeting 
are  urged  to  contact  the  above  namsd 
individual  one  or  two  days  before  the 
scheduled  meeting  to  be  advised  of  any 
changes  in  schedule,  etc  whidi  may 
have  occurred. 

Date  ]une  2, 1968. 
MortaoW.UbaiUa. 
Assistant  Executive  Director  for  Ptofect 
Review. 

(FR  Do&  88-12888  Filed  8-7-88;  8:45  am] 


Advisory  Commlttae  on  Reactor 
Safeguarde  Subcommittee  on  Ttiennal 
HydrauHc  Ptienomena;  Closed  Meeting 

The  ACRS  Sabcoramittee  on  Thermal 
Hydraulic  Phenomoia  wdll  hold  a 
meeting  on  June  21, 1968,  Room  1048, 
1717  H  Sti-eet  NW..  Washington,  DC 

Most  of  the  meeting  will  be  closed  to 
protect  privileged  commercial 
informatioiL 

The  agouia  for  the  subject  meeting 
shall  be  as  follows: 

Tuesday.  June  21, 1986— 8:30  ajn.  until 
the  conclusion  of  business 

The  Subcommittee  will  continue  its 
review  of  the  Westin^use  revised 
ECCS  Evaluation  Model  for  2-loop 
iJpper  Henum  Injection  (UPI)  plants. 

Oral  statements  may  be  presented  by 
memben  of  the  public  with  the 
concurrence  of  die  Subcommittee 
Chairman:  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Recordings  will  be  permitted 
only  during  those  portions  of  the 
meeting  open  to  the  public  and 
questioas  may  be  asked  only  by 
members  of  tte  Subcommittee,  its 
consultants,  and  Staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made. 

During  dw  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present  may  exchange  prelimtnary 
views  regarding  matters  to  be 


considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  wfll  then  hear 
presentations  by  and  hold  discassions 
widi  representatives  of  the  NRC  Staff, 
their  consultants,  and  other  interested 
persons  regarding  this  review. 

"Further  infonnation  regarding  topics 
to  be  discussed,  the  scheduling  of 
sessions  open  to  the  pid>lic  whether  the 
meeting  has  been  cancelled  or 
rescheduled,  the  Chairman's  ruling  on 
requests  for  the  opportunity  to  present 
oral  statements  and  the  time  allotted 
therefor  can  be  obtained  by  a  prepaid 
telephone  call  to  die  cognizant  ACRS 
staff  member,  Mr.  Paul  Boehnert 
(telephone  202/634-3287)  between  7-.30 
a.m.  and  4:15  pjn.  Persons  planning  to 
attend  this  meeting  are  urged  to  contact 
the  above  named  individual  one  or  two 
days  before  the  scheduled  meeting  to  be 
advised  of  any  changes  in  schedule,  etc, 
which  may  have  occurred. 

Date:  June  2. 1888. 
MortMW.IIhartia. 

Assistant  Executive  Director  for  Project 

Review. 

(FR  Doc.  88-12887  Ffled  6-7-88;  8:45  am] 
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PROSPECTIVE  PAYMENT 
ASSESSMENT  COMMISSION 

Notice  is  hereby  given  of  meetings  of 
the  Prospective  Payment  Assessment 
Conunission  on  Tuesday  and 
Wednesday,  )\me  21-22. 1968,  at  the 
Embassy  Suites  Hotel  1250  22d  Sti^et 
NW.,  Washingtpn.  DC 

The  Subcommittee  on  Diagnostic  and 
ITberapeutic  Practices  will  be  meeting  in 
the  Ambassador  Room,  first  floor,  at 
9:00  ajn.  ]une  21, 198&  The 
Subcommittee  on  Hospital  Productivity 
and  Cost-Effectiveness  will  convene  its 
meeting  at  9:00  a  an.  in  the  Consulate 
Room,  also  on  the  fint  floor,  on  June  21, 
198& 

The  full  Commission  will  convene  at 
2.-00  p.m.  on  June  21, 1968  with  a  panel  of 
researchers  to  identify  major  PPS  issues, 
their  implications  and  appropriateness 
for  PROPACS  research  agenda.  The 
meeting  will  be  held  in  the 
aforementioned  combined  rooms.  The 
full  Commission  meeting  on  June  22, 
1988  will  begin  ^8:15  a.m.  in  the  same 
rooms. 

DooaU  A.  Ymmg. 
Executive  Director. 
(FR  Doc  88-12878  Filed  8-7-88: 8:45  am] 
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POSTAL  SERVICE 

Privaey  Act  of  1974;  Computw 
Matdiing  Program-Pootal  Service/ 
Stale  of  Utah  Department  of  Social 


naatcr.  United  State*  Postal  Sovice. 

action:  Notice  of  Matching  Program— 
U.S.  Postal  Service/State  of  Utah 
Department  of  Social  Services. 


:  The  purpose  of  this  document 
is  to  publish  notice  of  the  Postal 
Service's  plan  to  participate  in  a 
computer  matching  program  with  the 
State  of  Utah  Depwtment  of  Social 
Services  to  identify  any  postal 
employees  who  owe  child  support 
obligations  in  Utah  or  monies  to  Utah  as 
a  result  of  receiving  public  assistance 
benefits  to  which  they  are  not  entitled 
DATE  The  match  is  expected  to  begin 
about  June  1988. 

AOORESS:  Send  any  comments  to  USPS 
Records  Officer,  U.S.  Postal  Service.  475 
L'Enfant  Plaza  SW..  Room  8121, 
Washington.  D.C  20260-6010.  Copies  of 
all  written  comments  will  be  available 
for  inspection  and  photocopying 
between  9M)  ajn.  and  4KX)  pan.  Monday 
throu^  Friday  at  this  address. 
KM  FUnTHCR  mFORMATION  CONTACT: 
Barbara  Fuller.  Records  Office  (202]  288- 
5161. 

suwtfMBNTAiiv  information:  The 
Office  of  Recovery  Services  of  the  State 
of  Utah  Department  of  Social  Services 
has  legal  authority  to  enforce  child 
support  obligations  and  collect  pubbc 
assistance  overpayments  and  other 
obligations  owed  to  the  State  of  Utah 
and  its  agencies.  On  May  4, 1987,  the 
Postal  Service  published  notice  (52  FR 
16324)  of  a  computer  match  to  assist  that 
office  in  its  efforts  to  identify  current    - 
postal  employees  who  are  (1)  absent 
parents  owing  child  support  obligations 
in  the  State  of  Utah,  including  those 
owed  to  the  State  as  a  result  of  benefits 
paid  to  dependents:  and  (2)  recipients  of 
Aid  to  Families  with  Dependent 
ChUdren  or  Medicaid  benefits  to  which 
they  are  not  entitled  That  match 
resulted  in  substantial  savings  to  the 
AFDC  and  Medicaid  programs  by 
locating  absent  parents  of  dependent 
recipients  and  enforcing  the  child 
support  obligations  of  those  parents. 
U^S  has  a^eed  to  participate  in  a 
follow-up  match  in  compliance  with  the 
Revised  Supplemental  Guidance  for 
Conducttng  Computer  Matching 
Programs  issued  by  the  Office  of 
Management  and  Budget  (47  FR  21656, 
May  19, 1982).  Set  forth  below  is  the 
information  required  by  paragrai^  5J.(1) 
of  these  guidelines.  A  copy  of  this  notice 


has  been  provided  to  both  Houses  of 
Congress  and  to  the  Office  of 
Management  and  Budget  • 

Report  of  •  Matching  Program:  U3. 
Postal  Service  (USPS)  and  State  of  Utah 
Department  of  Sodal  Services  (U-DSS). 

a.  Authority:  38  U.S.C  404. 

b.  Program  Description:  Under  the 
planned  program,  the  U-DSS'-will  submit 
to  the  USPS  a  conqiuter  tape  of  the 
names,  social  security  account  numbers 
(SSANs).  and  dates  of  birth  of  persons 
owing  monies  under  any  or  all  of  the 
following  three  program  areas  for  which 
the  Office  of  Recovery  Services  of  the 
U-DSS  has  collection  enforcement 
responsibility:  (1)  Child  support  (2)  Aid 
to  Families  Widi  Dependent  Children, 
and  (3)  Medicaid.  The  USPS  will  match 
that  tape  against  its  payroll  system  files 
(USPS  050.020,  nnance  Records- 
Payroll  System)  for  the  purpose  of 
identifying  postal  employees  who  are 
obligors  under  any  of  these  three 
programs  and  will  disclose  to  the  Office 
of  Recovery  Services  of  U-4)SS  the 
following  information  about  resultant 
"hits":  Name  SSAN,  date  of  birth,  home 
address,  facility  where  employed  and 
gross  wage  information. 

The  vaudify  of  "matched"  emfrioyee/ 
dbUgor  information  will  be  verified  by 
an  investigator  of  the  Office  of  Recovery 
Services  of  the  U-DSS.  Subsequent 
actions  to  collect  outstanding  debts 
owed  by  those  employees  for  delinquent 
child  support  or  benefits  paid  may 
include  enforcement  of  standing  court 
orders,  service  of  legal  process  when  a 
court  order  has  not  been  issued  or  other 
appropriate  action.  In  those  cases 
involving  State  Medicaid  funding  when 
insurance  coverage  was  in  effect  the 
recipient  or  insurance  carrier  or  both 
will  be  contacted  concerning 
reimbursement  Further,  the  USPS 
Inspection  Service  may  participate  in 
the  investigation  of  hits  as  a  result  of 
this  matching  program  and  establish 
investigative  case  files  within  the 
parameters  of  Privacy  Act  system  USPS 
080.010,  Inspection  Requirements 
Investigative  File  System  (last  published 
in  48  FR  10975  of  March  15, 1983). 
Disclosue  of  this  information  is 
authorized  by  routine  use  Nos.  28  and  32 
in  USPS  050.020,  Payroll  System  (most 
recentiy  published  in  52  FR  6251  of 
March  2, 1987). 

c  Period  <rf  the  Match:  The  matching 
program  will  be  on  a  one-time  basis  and 
is  expected  to  begin  about  June  1988  and 
end  no  later  than  December  1988. 

d.  Security:  The  USPS  personnel  who 
perform  the  match  will  (a)  have  the  only 
USPS  access  to  die  U-DSS  computer 
tape,  (b)  use  it  for  the  sole  purpose  of 
the  match  as  officially  stated  and  for  no 


other  purpose,  and  (c)  safeguard  it  from 
unauthorised  access.  Likewise  the 
postal  enq)loyee  informatim  disclosed 
to  die  U-DSS  will  be  used  by  authorized 
U-DSS  personnel  only  for  the  purpose  of 
the  match  and  for  no  other  purpose  and 
will  be  safeguarded  frtim  unauthorized 
access. 

e.  Disposition  of  Records:  The  USPS 
will  neither  retain  nor  copy  the  tape 
provided  by  U-DSS  and  must  return  it 
upon  completion  of  the  matdi.  All 
information  compiled  as  a  result  of  this 
matching  effort  must  be  destroyed  as 
soon  as  the  determination  is  made  that 
no  freud  or  irregularity  has  occurred 

f.  Other  Comments:  No  bestowed 
rights,  privileges,  or  benefits  will  be 
terminated  solely  on  the  basis  of  a  "hit" 
or  the  records  provided  by  the  USPS  in 
connection  witii  this  program. 

Ftad  Egglestoo, 

Assistant  General  Counsel  Legislative 
Division. 

[FR  Doc.  88-12881  Filed  6-7-88;  8:45  am] 
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SELECTIVE  SERVICE  SYSTEM 

Privacy  Act  of  1974;  llatctiing  Proflram 
to  Identify  Registration  Violators 

aoencv:  Selective  Service  System. 
action:  Notice. 

•UMMARV:  Pursuant  to  OMB 
Memorandum  dated  May  11, 1982, 
"Revised  Supplemental  Guidance  for 
Conducting  Matching  Program",  the 
Selective  Service  System  Registration 
Compliance  Program  for  computerized 
matching  of  individual  records 
maintained  by  the  Selective  Service 
System  against  records  of  other  federal 
and  non-federal  sources.  The  notice 
published  in  the  Federal  Register, 
February  19, 1987  (52  FR  5231)  is 
amended  by  addii^  to  the  list  of  recmd 
systems  that  are  matched  against  the 
SSS-8  the  following  system  of  records: 

OfBce  of  Personnel  Management— OFM/ 
GOVT-1.  General  Penooael  Records- 
Central  Personnel  Data  nie,  published  in  49 
FR  36049  (September  2D,  1984). 

The  matching  will  begin  June  1, 1988. 

Congressional  Notice 

Copies  of  this  report  are  sent 
concurrendy  with  publication  to  the 
Congress,  addressed  to  the  President  of 
the  Senate  and  the  Speaker  of  the  House 
of  Representatives. 

Dated:  May  26. 1988. 
Samuel  K.  Laasey.  jTn 
Director  of  Selective  Service. 
[FR  Doc.  88-12867  Filed  6-7-88: 8:45  am] 
aaiMQ  cooc  mii-oi-m 


SMALL  BUSINESS  ADMINISTRATION 
[Declaration  of  Disaster  toen  Arse  #2314] 

New  York;  Oedarstion  of  DIeaeter 
Loan  Area 

The  City  of  Cohoes,  Albany  County  in 
the  State  of  New  Yoik  constitutes  a 
disaster  area  because  of  damages  fitnn  a 
severe  fire  which  occurred  on  May  15. 
1988.  Applications  for  loans  for  physical 
damage  may  be  filed  until  the  close  of 
business  on  July  26. 1988,  and  for 
economic  injury  until  the,  close  of 
business  on  February  28, 1969  at  the 
address  listed  below:  Disaster  Area  1 
Office,  Small  Business  Administration. 
15-01  Broadway.  Fair  Lawn,  New  Jersey 
07410. 
or  other  locally  announced  locations. 

The  interest  rates  arS: 
Homeowners  with  cradit  available  

el»ewher».~»— _-....w. .—...-..  &Ot>g% 

Homeowners  without  credit  available 

el8ewhere_:_~-.~. „....._.__._„.  ^.flOOTt 

Businetsei  with  credit  available 

elsewhere »..>..»....-»...-.........-.... — 8.000% 

Businesses  without  credit  available 

elsewhere..... 4.000% 

Businesses  (EIDL)  witiiont  credit  

available  elsewhere ...4.000% 

Other  (non-profit  organizations 

induding  cfaaritabie  and  religious 

organisations) .. 8M)0% 

The  mimbo'  assigned  to  this  disaster 
is  231405  for  physical  damage  and  for 
economic  injury  the  niunber  is  662300. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  Not.  59002  and  59008) 

Date:'May27.198& 
Jamas  Abdaor. 
Administrator^ 
[FR  Doc.  88-12876  Filed  6-7-88;  8:45  am] 

BltXIMO  cooc  lOSS-OI-M 


[LleonseNo.02/02-<»76]        •* 

Beneficial  Capital  Corp.;  Revocation  of 
Ucenae 

Notice  is  hereby  given  that  the  license 
to  operate  a  small  business  investment 
company  under  the  Small  Business 
Investment  Act  of  1958,  as  amended  (the 
Act),  issued  to  Beneficial  Capital  Corp., 
645  Fifth  Avenue,  Suite  1900,  New  York, 
New  York  10022  has  been  revoked. 
Beneficial  Capital  Corp.,  was  licensed 
by  the  Small  Business  Administration  on 
May  15. 1961. 

Under  die  authority  vested  by  the  Act 
and  pursuant  to  the  Regulations 
promulgated  thereunder,  the  revocation 
was  effective  on  May  5, 1988,  and 
accordingly,  all  rights,  privileges,  and 
franchises  derived  therefrom  have  been 
terminated 


(Catalog  of  Fedoral  Domestic  Assistance 
I^rogram  Na  aejni.  SmaU  Business 
Investmast  CoaqMmies) 
Robarta.UnabafTy. 
Deputy  Aseociate  Adminiatratorfor 
Investment 
Dated:  June  2. 1988. 

[FR  Doc.  aS-12877  Filed  6-7-88;  8:45  am] 

BKIMO  COOE  SOIS-01-H 


DEPARTMENT  OF  TRANSPORTATION 

FedersI  Aviation  Administration 

Radio  Technical  Coremiasion  for 
Aeronautlca  (RTCA);  Spodal 
Committee  159  (Mh  Mfg.),  MMmum 
Aviation  System  Performance 
Standard  for  OPS;  Meeting 

Pursuant  to  section  10(a)(2}  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463: 5  U.S.C.  App.  I),  notice  is 
hereby  ^ven  for  the  9th  meeting  of 
RTCA  ^dal  Committee  159  on 
Minimum  Aviation  System  Performance 
Standard  for  GPS  to  be  held  on  June  29- 
July  1, 1988.  in  the  RTCA  Conference 
Room,  One  McPherson  Square.  1425  K 
Street  NW.,  Suite  50a  Washington.  DC. 
commencing  at  9:30  aon. 

The  agenda  for  this  meeting  is  as 
follows:  (1)  Qiairman's  remarks.  (2) 
approval  of  the  eighth  meeting's 
minutes.  (3)  review  of  DCND/FAA 
activity  on  GPS  selective  availability,  (4) 
discussion  of  Air  Force  letter  concerning 
21  satellites,  (5)  discussion  of  ICAO 
FANS/4  Meeting.  (6)  report  of  the  GPS 
integrity  channel  working  group.  (7) 
review  of  EUROCAE  WG-28  activities. 
(8)  review  of  draft  documents  submitted 
for  the  Committee  Report.  (9) 
assignment  of  tasks.  (10)  other  business, 
and  (11)  date  and  place  of  next  meeting. 

Attendance  is  open  to  the  iaterested 
public  but  limited  to  space  available. 
With  the  approval  of  die  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat  One  McPherson  Square, 
1425  K  Sti«et  NW.,  Suite  50a 
Washington.  DC  20005;  (202)  682-0266. 
Any  member  of  the  public  may  present  a 
written  statement  to  the  committee  at 
anytime. 

Issued  in  Washington.  DC  on  May  26. 1968. 
R.E.  Reichenbach, 
Acting  Designated  Officer 
[FR  Doc.  86-12847  FUed  6-7-88;  8:45  am] 

BILUNa  cooc  4S10-11-M 


MARITIME  ADMtNKTRATION 

DodietS-aiS 

Intent  To  Ccnsldsr  a  CUswgi  In  Polcy 


60S(c)of1lM 
1M6.as 


Act, 
of 


On  May  13, 1988L  aotioe  was 
published  in  die  Fedacsl  Registar  (53  FR 
17134),  Docket  S-629,  notifying  U.S.-flag 
liner  operators  operating  in  the  foreign 
tiwie  diat  die  Maritime  Sidnidy  Board 
(Board)  intends  to  consider  a  change  in 
its  policy  governing  proceedings  under 
section  605(c)  of  the  Merchant  Marine 
Act  1936,  as  amended  on  applications 
for  operating-differential  subsidy  (ODS). 
Hie  notice  indicated  that  the  Boiard 
intends  to  consider  ending  its  practice  of 
requiring  an  intervener  to  serve  the 
same  U.S.  coastal  ares  or  range  of  U.S 
ports  as  those  involved  in  the 
application  for  ODS  in  order  to  obtain 
standing  in  a  section  606(c)  proceeding. 

Farrell  Unes  Incorporated  (Fatrell) 
has  requested  an  extension  of  30  days  to 
July  9. 1968.  in  the  filing  of  comments  in 
Docket  S-829.  However,  the  Board 
believes  that  an  extension  of  14  days 
should  provide  adequate  time  for  FarreU 
to  complete  and  file  its  comments  in  this 
matter. 

Tlie  deadline  for  submitting  comments 
concerning  this  proposal  is  extended  to 
S.'OO  pm  on  June  24, 1968. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  2a804  Operating-Differential 
Subsidies). 

By  Order  of  Maritime  Subsidy  BoanL 

Dated:  June  6, 1988. 
lames  E.  Saari. 
Secretary. 
[FR  Doc.  88-12994  FUed  6-7-88;  8:45  am] 

SajJNS  COOC  4S1«M1-M 


DEPARTMENT  OF  THE  TREASURY 

Fiscal  Service 

[Dept  Ore.  570. 1987  Rav.,  Supp.  No.  25] 

Surety  Companiee  Acceptable  on 
Federal  Bonds;  Termination  of 
Authority  Voyager  Guaranty  Ineurance 
Ca 

Notice  is  hereby  given  that  the 
Certificate  of  Autiiority  issued  by  the 
Treasury  to  Voyager  Guaranty 
Insurance  Company,  of  Jacksonville, 
Florida,  imder  the  United  States  Code. 
Tide  31,  Sections  9304-«308,  to  qualify 
as  an  acceptable  surety  on  Federal 
bonds  is  hereby  terminated  effective 
tUs  date. 


21544 
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The  Company  was  last  listed  as  an 
acceptable  surety  on  Federal  Bonds  at 
52  FR  2462a  July  1. 1987. 

Widi  respect  to  any  bonds  currently  in 
force  with  Voyager  Guaranty  Insurance 
Company,  bond-approving  o^cen  for 
the  Government  should  secure  new 
bonds  with  acceptable  sureties  in  those 
instances  where  fe  signficant  amount  of 
liability  remains  oiuts|anding. 

Questions  concerning  this  notice  may 
be  directed  to  die  Department  of  the 
Treasury,  Finandal  Management 
Service.  Surety  Bond  Branch. 
Washingtoa  DC  20227,  telei^ne  (202/ 
FTS)287-391& 
NfitdiaO  A.  Levine. 
Assistant  Commissioner,  Comptroller 
Financial  Management  Service. 

Dated:  May  25. 1988.  ! 

[FR  Doc.  88-12822  Filed  6-7-88: 8:45  am] 

■LUHQ  CODE  4t10-W^ 


UNITED  STATES  mFORMATION 
AGENCY 

A  Grants  Program  for  Private  Not-For- 
ProfN  Organiartlons  in  Support  of 
IntemaHonal  Educational  and  Cultural 
Activitlee 

The  United  States  Information  Agency 
(USIA)  announces  a  program  of 
selective  assistance  and  limited  grant 
support  to  non-profit  activities  of  United 
States  institutions  and  organizations  in 
the  Private  Sector.  The  program  is 
designed  to  increase  mutual 
understanding  between  the  people  of  the 
U.S.  and  other  countries  and  to 
strengthen  the  ties  which  unite  our 
societies.  The  information  collection 
involved  in  this  solicitation  is  covered 


■» 


by  OMB  Clearance  Number  3116-0175. 
entitled  "A  Grants  Program  for  Private. 
Non-Profit  Organization  in  Support  of 
International  Educational  and  Cultural 
Activities."  announced  in  the  Fednal 
Registar  June  3. 1987. 

Private  Sector  Organizations 
interested  in  working  cooperatively  with 
USIA  on  the  following  concept  are 
encourage  to  so  indicate: 

ne  US.  Elections.  State  and  Local 
Government  Philippine  Political 
Leaders '  Study  Program 

The  Office  of  Private  Sector  Programs. 
Initiative  Grants  and  Bilateral  Accords 
Division  will  assist  in  supporting  a 
three-week -international  exchange 
program  for  Filipino  political  leaders  on 
U.S.  local,  state,  and  national 
government  and  the  November  1988 
elections.  During  the  first  two  weeks  of 
this  program,  participants  will  visit  two 
regions  of  the  United  States  where  they 
will  examine  different  municipal/county 
and  state  systems,  their  structures, 
decision  making  processes,  and  funding 
relationships  with  each  odier  and  the 
federal  government.  The  participants 
will  also  evaluate  the  U.S.  electoral 
process  and  monitor  the  elections.  The 
remainder  of  the  exchange  program  will 
take  place  in  Washingtoa  DC  after 
November  8th,  where  these  leaders  will 
evaluate  the  potential  impact  of  the 
Presidential  and  Congressional  elections 
on  U.S.-Filipino  relations.  Leaders  from 
the  Philippines  will  be  selected  by  USIA 
representatives  abroad.  A  U.S.  not-for- 
profit  institution  with  knowledge  of 
Filipino  social,  political  and  economic 
issues  as  well  as  considerable  expertise 
on  American  municipal,  county,  and 
state  government — and  access  to 


American  poUtical  and  economic 
leaders— will  design  and  execute  this 
project 

USIA  is  most  interested  in  working- 
with  organizations  diat  show  promise 
for  innovative  and  cost-effective 
programming;  and  widi  organizations 
that  have  potential  for  obtaining  private- 
sector  funding  in  addition  to  U^A 
support  Organizations  must  have  the 
substantive  expertise  and  logistical 
capability  needed  to  succes^ully 
develop  and  conduct  the  above  project 
and  should  also  demonstrate  a  potential 
for  designing  programs  whidi  will  have 
lasting  impact  on  their  participants. 

Interested  organizations  should 
submit  a  request  for  complete 
application  materials — postmarked  no 
later  than  fifteen  days  from  the  date  of 
this  notice — to  the  address  listed  below. 
The  Office  of  Private  Sector  Programs 
will  then  forward  a  set  of  materials 
which  contains  proposal  guidelines. 
Please  refer  to  this  specific  program  by 
name  in  your  letter  of  interest  This 
announcement  is  not  a  solicitation  for 
proposals.  It  requests  letters  of  interest 
from  potential  grantee  institutions. 
Information  on  the  proposal  submission 
deadline  will  be  forwarded  with  the 
application  materials. 

Office  of  Private  Sector  Programs, 
Bureau  of  Educational  and  Cultural 
Affairs  (ATTN:  Initiatives— MiUippine 
Leaders),  United  States  Information 
Agency,  301 4th  Sti«et  SW.,  Washington. 
DC  20547. 

Dated:  May  23. 1968. 
Robert  Fluids  Smith. 
Director,  Office  of  Private  Sector  Programs. 
[FR  Doc.  88-12868  Filed  6-7-88;  8:45  ain| 
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FEDBUL  RESenve  SYSTEM  BOARD  OP 

oovamoRS 

TIME  ANi>  date:  11:00  ajn.,  Monday,  June 

13, 1988. 

place:  Kfairiner  S.  Eccles  Federal 

Reserve  Board  Building.  C  Street 

entrance  between  20th  and  21st  Streets, 

NW.,  Washington.  DC  20551. 

STATUS:  Closed! 

MATTERS  TO  RE  CONSIDERED: 

1.  Personnel  aclionB  (appolntasnts, 
promotions,  asFtgnments,  reaBsignmenta,  and 
salary  actions]  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  iteou  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORS 
INPORMATKNI:  Mr.  Joseph  R.  Coyne. 
Assistant  to  the  Board:  (202)  452-3204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  p.m.,  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting.  .  ' 

Dated:  June  3,  isls. 
James  McAfiea, 

Associate  Secretary  of  the  Board. 
(FR  Doc.  88-12945  Filed  6-«-«;  IIKM  am] 

BttUNO  COOE  taiO-OI-H 

NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Change  in  Subject  of  Meeting 

The  National  Credit  Union 
Administration  Board  determined  that 
its  business  required  that  the  previously 
announced  closed  meeting  (FR.  53  FR 
19366.  Friday.  May  27, 1988)  on  June  1, 
1988,  include  an'additional  item,  which 
was  closed  to  public  observation: 

Admiiti8trati\'e  Action  under  section  20e(h) 
of  die  Federal  Credit  Union  Act  cadeed 
pursuant  to  mempOoia  (8),  (9)(A)(ii),  and 
(9KB). 

The  Board  unanimously  voted  to  add 
this  item  to  the  dosed  agenda.  Eariier 
announcement  of  this  diange  was  not 
possible. 

The  previously  announced  items  were: 

1.  Approval  of  Minutes  of  Previous  Closed 
Meetlag. 


2.  Merger  under  section  20S(h)  of  the 
Federal  Credit  Union  Act  Closed  pursuant  to 
exemptions  (8),  (9)(A)(U),  and  (9)(B}. 

3.  Termination  of  Conservatorship.  Closed 
pursuant  to  exemption  (8). 

4.  Assistance  under  section  20B(a)(2)  of  the 
Federal  Credit  Union  Act  Closed  pursuant  to 
exemption  (8). 

5.  Review  of  Delegations  of  Authority. 
Qosed  pursuant  to  exemption  (2). 

The  meeting  was  held  at  2:42  pjn.,  in 
the  Amway  Grand  Plaza  Hotel  Pearl 
Room/Hotel  Concourse  Level,  Pearl  at 
Monroe,  Grand  Rapids.  Midiigan  49503. 
~1»R  MORE  INFORMATION  CONTACT:  Becky 
Baker,  Secretary  of  the  Board, 
Telephone  (202)  357-lloa 
Becky  Bakac 
Secretary  of  the  Board 
(FR  Doc.  88-12983  Filed  6-8-88;  12:32  pm] 
aHJUNQ  CODE  7US-ei-M 

NATIONAL  SCIENCE  FOUNDATION 
DATS  AND  TIME: 

June  16. 1988: 8:30  a.m.  Open  Session 
June  17, 1988;  8:30  a  on.  Closed  Session 
June  17. 1988: 8:35  a  jn.  Opeti  Session 
PLACE:  National  Sdenoe  Foundation. 
1800  G  Street  NW.,  Room  54a 
Washington.  DC  2055a 

STATtIS: 

Most  of  this  meeting  will  be  open  to  the 

public. 
Part  of  this  meethig  will  be  dosed  to  the 

public. 

MATTERS  TO  BE  CONSIDERED: 

piursday.  June  16, 1088.  Open  Session  (800 

a.m.  to  12  Noon) 

1. 1986-1989  Budget  Overview ; 

2.  Major  Changes— 1980-1988 

a.  Programmatic 

b.  Administrative 

c.  Policy 

3.  Planhing  Issues 

Thurtday.  June  18, 1968.  Open  Session  (1:30 
toSMpjn.) 

3.  Planning  Issues  (continued) 

4.  Strategic  Considerations 

a.  Science  Trends 

b.  Demographics  and  Education 

c.  Agejcy  Relationships 

d.  li^slative  Agenda 

Friday.  June  17. 1988.  Closed  Session  (8:30- 
8:35  bMi.) 

5.  Minutes— May  1968  Meeting 
a  NSB  and  NSF  Staff  Nominees 

Friday.  June  17. 1980.  Open  Session  (805- 

llMojn.) 

7. 1990  Budget  ConsideraUoa 

&  NSB  Discussion 


a.  Positioning  NSF  for  the  WOffu 

b.  Further  Considerations  for  FY  1990 
Budget 

Thomas  Ubois, 

Executive  Officer. 

[FR  Doc.  88-12921  Filed  6-«-S8;  8:56  am] 

■MxiNQ  coos  m»4i-« 

SECURITIES  AND  EXCHANGE  COMMISSION 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Government  in  the 
Sunshine  Act  Pub.  L  94-400,  that  die 
Securities  and  Exchange  Commission 
will  hold  the  following  meetings  during 
the  week  of  June  6, 1988: 

A  closed  meeting  will  be  held  on 
Tuesday,  June  7, 1988,  at  2:30  p  jn.  An 
open  meeting  will  be  held  on  Friday, 
June  10, 1988,  at  10:00  a.m. 

The  Commissioners.  Counsel  to  the 
Commissioners,  the  Secretary  of  the 
Commission,  and  recording  secretaries 
will  attend  the  dosed  meeting.  Certam 
staff  members  who  are  responsible  for 
the  calendared  matters  may  also  be 
present 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that  in  his  opinion,  one  or  more 
of  the  exemptions  set  forth  in  5  U  S.C 
552b(c)(4),  (8),  (9)(A)  and  (10)  and  17 
CFR  200.402(a)(4),  (8),  (9)(i)  and  (10} 
permit  consideration  of  the  schedules 
matters  at  a  closed  meeting. 

Commissioner  Fleischman,  as  duty 
officer,  vote  to  consider  the  items  listed 
for  the  dosed  meeting  in  dosed  session. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Tuesday,  June  7, 
1988,  at  2:30  p  jn.,  wiU  be: 

Formal  order  of  investigation. 

Institution  of  injunctive  actions. 

Institution  of  administrative  proceedings  of 
an  enforcement  nature. 

Settlement  of  administrative  proceedings  of 
an  enforcement  nature. 

Setdement  of  injunctive  actioa 

Institution  of  administrative  proceeding. 

Hie  subject  matter  of  the  open 
meeting  sdiedded  for  Friday,  June  la 
'  1988,  at  10:00  a.m..  will  be: 

1.  Consideration  of  whether  to  issue  a 
release  that  would  discuss  and  sjnthesize 
exemptive,  interpretive,  and  no-action 
positions  regarding  the  applicability  of  y3. 
broker-dealer  registration  requirements  to 
foreign  entities  engaged  in  securities 
activities  involving  U.S.  investors.  The 
release  tvould  propose  for  comment  a  rule, 
based  on  diesc  positions,  that  would  exempt 
from  broker-dealer  registration  foreign 
entities  that  deal  with  certain  U.S. 


BEST  COPY  AVAILABLE 
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institutional  investors  under  limited 
cooditioa*,  or  diat  restrict  their  activities  to 
certain  non-U^  persona^  Forfialher  • 
information,  please  contract  John  Polanin.  Jr. 
at (202)  272-284& 

2.  Considotition  of  whether  to  publish  for 
comment  a  releaae  proposing  a  r^inlation 
that  would  clarify  the  extraterrltoiial 
application  of  the  registration  provisions  of 
the  Securities  Act  of  1933.  The  regulation 
would  provide  generally  that  any  oSar  or  sale 
that  occurs  within  the  United  States  is 
sub)ect  to  section  S  of  the  Securities  Act  and 
any  offer  or  sales  that  occurs  outside  of  the 
United  States  would  not  be  subject  to  section 
5.  For  further  information  please  contact 
Saiaad  WotfT  at  (2BZ)  273-3Z4& 

3.  CoBsideratiaa  of  whether  to  issue  a 
notice  of  Bad  order  for  hearing  oo  the 
appUcation  of  Advisers  Management  Trust 
(the  "Fund")  and  Sentry  Life  Insiuance 
Company  ("SentryH.  Sentry  Variable 
Account  C  and  Sen^  Variable  Account  I 
("Separate  Accounts')  (collectively 
"Applicants'!  which  requests  'exemptive 
relief  under  section  a(c)  frosi  sectioa  17(eKl) 
of  the  Investment  Compaay  Act  of  IMO 
("Acf ')  to  permit  Applicants  to  implement  a 
distribution  plan  adopted  pursuant  to  Ride 
12b-l  that  would  allow  payments  from  Fimd 
assets  to  be  received  by  Sentry,  its  affiliates 
and  unaffiliated  insurance  companies  whose 
separate  acconnts  farrest  in  the  Fund.  For 
further  faifarmation.  please  contact  Jeffiejr  M. 
Uhiess  at  (202)  272-aaB. 

4.  Consideration  of  whether  to  propose  for 
public  comment  ainnndmenls  to  rales  12b-1 
and  17d-d  onder  the  fanrestment  Cimpany 
Act  of  W«0  nd  fbm  N-lA  under  the 
Securities  Act  of  1933l  The  amendments  to 
rule  12b-l  would  clarify  and  sahance  the 
standards  under  which  a  registered  opeo^nd 
management  investment  company  ("fond") 
can  adopt  or  continue  a  plan  {"Vtb-l  plan*^ 
to  use  hind  assets  to  pay  costs  associated 
with  the  AstrSratioa  of  fund  shares;  attempt 
to  ensan  that  payments  under  a  distribution 
plan  are  nnde  on  a  carrent  basic  and  are  for 
specific  destribotioa  services  actnaUy 
provided  to  the  funds;  and  prohibit  funds 
with  12b-l  plans  from  being  held  out  as  "no- 


load"  funds  at  otherwise  promoted  in  a 
misleading  manner.  The  pnq>ased 
amendments  to  Role  17d-4  would  expand  the 
abibfy  of  affiliated  fonds,  their  principal 
underwritera  and  their  affiliated  persons  lo 
uuanu  jointly  their  disli  iuuliuu  efforts 
without  prior  Commission  an>ravaL  Rnally. 
the  propoaad  amemfaaeat  to  fcm  N-IA,  tte 
regjatratea  statamaBt  for  fands.  wooid 
require  an  adfiUooal  disdbsare  to  ba  made 
regnrdiag  the  amomit  of  payments  under 
distributi(ni  plans.  For  faclher  infonnation 
please  contact  Rochelle  C.  Kanffinan  at  (202) 
272-3045. 

At  times  changes  in  Commitsion- 
priorities  reqiiire  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  w^at,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Andrew 
Feldman  at  (202)  27»-2091. 

Jooatfaan  G.  Katz, 

Secretary.    - 

June  2. 1988. 

[FR  Doc.  88-12913  Filed  6^3-88;  4:30  pm] 


r  VAUEV  AUTHORITY 
"FEOCRAL  RBQiSTIll"  CITATION  OT 
PREVIOUS  ANNOUNCnKNT:  To  be 
published  June     .  1988  (Mailed  June  1, 
1988). 

PREVIOUSLV  ANNOUNCn  TIME  AMD  DATE 
Of  MEinm:  lO  a.m.  (EDT)  Wednesday. 
June  a  1968. 

PREVKHISLV  ANNOUNCH)  KACeOr 
meetnm:  AC  Reynolds  Hi^  Sdiod 
Auditorium,  Reynolds  School  Road, 
Asheville.  North  Carolina. 
status:  Open. 

ADomoNAL  matter:  The  following 
items  are  added  to  the  previously 
announced  agenda: 

C-roWER  ITEMS 
*2.  Agreement  No.  TV-74414A  with  Hie 
University  of  Tennessee  at  Knoxville  for 


aCDopcEBliva  fti^ect  to  1 
Teleoonnnunication  Capabilities  «vith  the 
Installation  and  Utilization  of  an  Optical 
Fiber  Dwnonstration  link. 
F— UNCLASaPffiD 
7.  AgrsapMnt  wita  XjJS,  Department  of  the 
Navy  Covering  Arrangonents  for 
CeoyaraMon  la  Reasarch  and 
DaseiuiiiMit  Worit  wwi  Relatadl 
AyaeoaBt  with  American  Wriding 
insUtata. 


CONTACT  PERSON  POR I 

mpormahoh:  AIob  GannidiaeL  Diractor 
of  Information,  or  a  member  of  Us  staff 
can  respond  to  requests  lot  information 
about  this  meeting.  Call  815-632-8000  or 
632-6000  (News  Desk),  Knoxville. 
Tennessee.  Information  is  also  avaflaUe 
at  TVA's  Washmgton  OtBoe.  202-245- 
0101. 

TVA  BOARD  ACTION 

TlieTVA  Board  of  Directors  has 
found,  the  public  taterest  not  repairing 
otherwise,  that  TVA  business,  requires 
the  subject  matter  of  this  meeting  be 
changed  to  include  the  aA^Hrm^i  items 
shown  above  and  that  no  eaiiier 
announcement  of  this  change  was 
possible. 

*This  item  was  approsad  by  tadtvidual 
Board  memben.  TUs  would  give  formal 
ratificatioa  to  the  Board's  actioiis. 

The  meodiers  <tf  die  TVA  Board  voted 
to  approve  the  above  findings  and  dieir 
approvals  are  recorded  below: 

Dated:  June  3, 1988. 
Marvin  Runyon, 

Director  and  Chairmaa.        t    " 
CiLDaan.Ir.. 
Director. 
Jolm  B.  Waters, 
Director. 

[FR  Doc  88-12944  Filed  6-9-88: 11:08  am) 
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Corrections 


This  section  o(  ttte  FEDERAL  REGiSTER 
contains  edHoriai  oofrections  of  previousiy 
published  PresMentisI,  Rule.  Proposed 
Rule,  and  Notice  documents  and  volumes 
of  the  Code  of  Federal  Regulations. 
Dtese  corrections  are  prepared  by  the 
Offica  of  the  Federal  Register.  Agency 
prepared  tx)rrectk)ns  are  Issued  as  signed 
documents  and  appear  in  the  appropriate 
document  categories  elsewhere  in  the 


DEPARTMENT  OF  COMMERCE 

National  T«chnicai  taiformatfon 
Sarvica 

Intonl  Te.Qrant  Exduaiva  Patant 
Ucanaa;  Catua  Corp. 

Correction 

In  notice  document  88-11107 
appearing  oh  page  17744  in  the  issue  of 
Wednesday,  May  18, 1988,  make  the 
following  correction: 

In  the  first  column,  in  the  first 
paragraph,  in  the  10th  line,  "4,&70,5er' 
should  read  "4.670,467". 


BIUMQ  coos  1IOS«1-»- 


ENVIRONMENTAL  PROTECTION 
AGENCY 

(OPTS-61704;  Fm.<3370-S] 

Toxic  and  Haiardoua  Subatancaa; 
Cartain  Chainlcala  Pramanufactura 
Noticaa 

Correction 

In  notice  document  88-9233  begiiming 
on  page  15130  in  the  issue  of 
Wednesday,  April  27. 1988,  make  the 
following  corrections: 

1.  On  page  15130,  in  the  second 
column,  in  the  10th  line,  the  date  should 
read  "June  5, 1988". 

2.  On  the  same  page,  in  the  second 
column,  in  the  15th  line,  the  date  should 
read  "lune  8. 1988". 

3.  On  page  15131,  in  the  third  coltunn, 
imder  P  8S-877,  in  the  second  line, 
"Naphthyl"  was  misspelled. 

4.  On  page  15133,  in  the  third  column, 
after  the  27th  line,  insert  P  88-1027. 

5.  On  page  15134.  in  the  first  column, 
under  P  88-1038.  in  the  fifth  line  "26,000" 
should  read  "26.600". 


Federal  RagMar 
VoL  53,  No.  110 
Wednesday,  June  8,  1988 


6.  On  page  15136,  in  the  third  coltunn. 
the  second  entry  for  P  88-1092  should  be 
removed. 

7.  On  page  15137.  in  the  second 
column.  P  88-108  should  read  P  88-1108. 

aaXMG  COOC  1H»41« 


SMALL  BUSINESS  ADMINISTRATION 
13  CFR  Part  121 

DafinKion  of  Small  Businasa  Traval 
Agandaa 

Correction 

In  rule  dociunent  88-11693  beginning 
on  page  18220  in  the  issue  of 
Wednesday,  May  25, 1988,  make  die 
following  correction: 

S  121.2   [Corractad]  \ 

On  page  18821.  in  the  second  column, 
in  S  121.2,  in  die  table,  in  the  third 
column.  "$.05"  should  read  "$0.5". 

BlUJNQCOOe  1SI»«1« 


1988 


WedfMsday 
June  8,  1988 


Part  ri 


Nuclear  Regulatory 
Commission 

10  CFR  Part  71 

Transportation  Regulations;  Compatil>iiity 
With  the  Intemationai  Atomic  Energy 
Agency  (iAEA);  Proposed  Rule 
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NUCLEAR  REGULATORY 


10CFRPart71 
Transportation  Regulations; 


Atomic  Enargy  Agency  (IAEA) 

AMNCV:  Nuclear  Regulatory 
Commission. 

action:  Proposed  rule. 


:  The  Nuclear  Regulatory 
Commission  (NRC)  is  considering 
revising  its  relations  for  the  safe 
transportatioivof  radioactive  material  to 
make  them  compatible  with  those  of  the 
International  Atomic  Energy  Agency 
(IAEA)  and  thus  with  those  of  most 
major  nuclear  nations  of  the  world. 
Although  several  substantive  changes 
are  proposed  in  order  to  provide  a  more 
uniform  degree  of  safety  for  various 
types  of  shipments,  the  Commission's 
basic  standards  for  packaging 
radioactive  material  remain  unchanged. 
These  regulations  apply  to  all  NRC 
specific  Ucensees  who  place  in  transit 
byproduct  source,  or  special  nuclear 
material  The  Department  of 
Transportation  is  also  proposing  a 
cmresponding  rule  change  to  its 
Hazardous  Materials  Transport 
Regulations.  In  addition,  three  Petitions 
for  Rulemaking  concerning  the 
transportation  of  low-specific-activity 
(LSA)  radioactive  material  are 
considered  in  this  notice,  and  the 
criteria  for  approval  of  packages  for  the 
air  transport  of  plutonium  are  proposed 
to  be  included  in  10  CFR  Part  71. 
DATia:  Submit  comments  by  October  6, 
1988.  Comments  received  after  this  date 
will  be  ooasidered  if  it  is  practical  to  do 
so.  but  assurance  of  consideration 
cannot  be  given  except  as  to  comments 
received  on  or  before  this  date. 


:  Send  comments  to: 
Secretary,  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555. 
ATTN:  Docketing  and  Service  Branch. 

Hand  deliver  comments  to  Room 
11555  Rockville  Pike,  Rockville,  MD, 
between  7:30  a.m.  and  4:15  p.m. 

Examine  comments  received  and 
regulatory  analysis  ab  The  NRC  Public 
Document  Room.  1717  H  Street  NW.. 
Washington.  DC 

Obtain  single  copies  of  the  regulatory 
analysis  from:  Donald  R.  Hofrfdns. 
Radiation  Protection  and  Health  Effects 
Branch.  Office  of  Nuclear  Regulatory 
Research.  U.S.  Nuclear  R^ulatory 
Conunission,  Washington.  DC  20555.  . 
telephone:  (301)  492-3784. 
RM  HmTMER  MFOMMATION  CONTACT: 

Donald  R.  Hopkins.  Radiation  Protection 


and  Health  Effects  Branch,  Office  of 
Nuclear  Regulatory  Research.  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555,  telephone:  (301) 
492-3784. 

SUPPLBMSNTAMnr  mFONMATION:  ~ 
Background 

On  August  5. 1983,  the  NRC  published 
in  the  Federal  Ragistar  (48  PR  35800)  a 
final  revision  of  10  CFR  Part  71. 
"Packaging  and  Transportation  of 
Radioactive  Material."  That  revision,  in 
combination  with  a  parallel  revision  of 
the  hazardous  materials  transportation 
regulations  of  the  U.S.  Department  of 
Transportation  (DOT),  brought  United 
States  domestic  transport  safety 
regulations  at  the  Federal  level  in 
accord  with  relevant  portions  of  the 
International  Atomic  Energy  Agency 
(IAEA)  design  and  performance 
requirements  to  the  extent  considered 
feasible.  This  action  made  U.S. 
regulations  compatible  with  the 
domestic  regulations  of  most  of  the 
international  community. 

In  1980, 1982.  and  November  1983.  Uw 
IAEA  assembled  revision  panels  to  draft 
changes  for  the  scheduled  1984  revision 
of  its  transportation  regulations.  The 
revision  was  eventually  issued  in  early 
1985.  The  revision  panels,  which 
jconsisted  of  representatives  of  most 
major  countries  involved  in  nuclear 
material  transportation,  made  IAEA 
regulations  mora  compatible  with  U.S. 
regulations  throu^  some  of  their 
decisions.  When  NRC  and  DOT  were 
finalizing  their  transportation 
regulations  in  1983,  diey  anticipated 
some  of  the  changes  that  IAEA  was 
making  in  tha  revision  of  its  regulations. 
The  1983  NRC  and  DOT  rules  were 
written  to  incorporate,  to  the  extent 
possible,  some  of  the  IAEA  changes. 
Where  it  was  not  possible  to  incorporate 
IAEA  changes,  the  1983  rules  were 
written  so  as  to  minimize  the  number  of 
changes  that  would  have  to  be  made 
when  the  IAEA  revision  was  completed. 
Those  changes  and  other  changes,  not 
anticipated  by  NRC  and  DOT  in  1983. 
are  being  incorporated  into  this 
proposed  rulemaking. 

Discussion  of  Major  Changes 

The  major  proposed  changes  to  10 
CFR  Part  71  are  additional  accident  test 
requirements  for  certain  packages,  an 
expansion  in  the  number  of 
radionuclides  with  listed  limits  for  the 
quantity  of  radioactive  material  in  a 
single  package,  a  number  of  changes  in 
the  listed  limits,  simplification  of  the 
fissile  material  transport  classes, 
updating  requirements  for  shipment  of 
low-specific-activity  matedals  and 
inclusion  of  the  criteria  for  air  transport 


of  plutonium.  These  major  changes  are 
discussed  in  the  following  paragraphs. 

Additional  Aca'dent  Test  Requirements 

A  deep  water  immersion  test  has  been 
added  to  the  regulations  for  a  Type  B 
package  containing  irradiated  nuclear 
fuel  in  excess  of  10*Ci  (37FBq].  If  such  a 
package  wera  lost  in  relatively  shallow  . 
coastal  waten  due  to  the  sinldng  or 
capsizing  of  a  ship  or  barge,  ibp 
probability  is  high  that  an  attempt 
woidd  be  made  to  recover  the  package 
and  its  contents.  The  deep  immersion 
test  (200  m)  requiremoit.  which  can  be 
satisfied  through  engineering  evaluation 
or  actual  physical  test  ({  71.41),  is  to 
assure  that  ihe  package  contaimnent 
system  does  not  rupture  from  the  water 
pressure  at  200  m  (856  ft)  which  would 
create  radiological  problems  for  the 
recovery  operation  or  an  additional 
environmental  risk. 

While  the  NRC  staff  believes  that 
many  existing  Type  B  cask  designs  now 
approved  by  NRC  will  satisfy  this 
additional  test  without  need  for 
modification,  adding  the  test  to  the 
regulations  will  assure  that  foreign 
casks  and  future  U.S.  designs  will  also 
have  the  ability  to  survive  deep 
immersion  in  water.  Addmg  the  deep 
immeraion  test  to  the  regulations  also 
introduces  the  cost  involved  in  having 
licensees  analyze  existing  package 
designs  to  assure  and  demonstrate  that 
presently  approved  casks  for 
transporting  irradiated  nuclear  fuel 
satisfy  the  requirement  These  costs  can 
be  avoided  if  no  additional  casks  of  the 
same  design  will  be  fabricated  beyond  a 
specified  date,  and  if  the  casks  will  not 
bis  used  for  international  transport 
beyond  a  specified  date.  In  that  case, 
existing  casks  of  the  approved  design 
can  continue  to  be  used  domestically 
with  no  further  qualification  regarding 
deep  immersion. 

A  dynamic  crush  test  has  been  added 
to  the  Type  B  package  rules  in  addition 
to  the  9  m  (30  ft)  drop  test  for  packages 
which  are  minimally  vulnerable  to 
damage  in  the  drop  test  but  which  have 
a  high  potential  for  radiation  hazard  if 
package  failiu«  occun.  The  crush  test 
requirement  which  can  also  be  satisfied 
through  provisions  of  71.41,  is  applied  to 
packages  which  are  both  lightweight  up 
to  500  kg  (1100  lb)  and  low  densify  (up  to 
1.000  kg/m*,  i.e.,  1  g/cm*).  and  which 
have  a  high  radioactive  material  content 
(over  1000  Aa)  in  normal  form.  Hie 
dynamic  crush  test  consists  of  the  drop 
of  a  500  kg  (1.100  lb)  mild  steel  plate 
6t)m  9  m  onto  the  package  resting  on  an 
unyielding  support  IAEA  applies  tfie 
crush  test  in  place  of  the  9  m  drop  test 
for  the  lightweight  packages  spedfied. 


In  die  absence  of  experience  using  the 
crush  teat  and  because  the  crush  test 
and  dtxxp  test  evaluate  different  features 
of  a  package,  NRC  is  requiring  both  the 
crush  test  and  the  9  m  drop  test  for 
lightweight  packages. 

There  are  e  limited  number  of 
lightwei^t  low  densify,  and  h^ 
radioactive  material  content  package 
designs  to  which  the  crush  test  would 
apply.  Of  those,  some  would  pass  the 
crush  test  so  that  no  package  design 
modification  would  be  necessary.  A 
limited  amount  of  analysis  would  suffice 
to  requalify  the  package  design  to  the 
new  standards.  If  the  package  design  is 
not  used  internationally,  and  no  further 
packages  will  be  fabricated  after  a 
specific  date,  no  effort  to  satisfy  the  new 
crush  test  standard  would  be  n^essary, 
and  existing  packages  could  be  used  in 
domestic  transportation  to  the  end  of 
their  useful  lives. 

Changes  in  Radionuclide  Limits 

The  preamble  to  the  August  5, 1983 
revision  of  10  CFR  Part  71  (48  FR  35600) 
noted  that  the  IAEA,  as  part  of  its  effort 
to  maintain  the  continued  adequacy  of 
the  regulations,  had  adopted  a  modified 
system  for  determining  Ai  and  A« 
values.  The  Ai  and  Ai  values  are  the 
maximum  quantify  of  a  particular 
radionuclide  permitted  in  Type  A 
packages  in  special  form  and  normal 
form,  respectively.  Type  A  packages  are 
those  which  provide  adequate 
contamment  shielding,  and  criticalify 
control  under  normal  conditions  of 
transport  and  minor  accidents,  but  are 
not  designed  to  survive  severe 
transportation  accidents.  Instead,  there 
are  limits  placed  on  Type  A  package 
radioactive  material  contents.  Accident 
resistant  packages  are  identified  as 
Type  B.  Radioactive  material  in  special 
form  is  either  a  nondispersible  solid  or 
sealed  in  a  capsule  so  that  the 
dispersibilify,  and  therefore  the 
radiological  hazard,  of  the  radioactive 
materitd  is  diminished.  Hiis  system  of 
limiting  the  radioactive  content  of  Type 
A  packages  to  Ai  and  Aa  values 
depending  on  the  dispersibilify  of  the 
contents  is  the  regulatory  scheme  for 
limiting  the  potenfoil  radiological  hazard 
of  a  serious  transportation  accident 
involving  packages  of  radioactive 
material 

The  IAEA's  modified  system  for 
determining  Ai  and  At  values  is  based 
on  achieving  essentially  the  same 
limitations  on  potential  accident 
radiological  hazards  as  its  predecessor  . 
aytiem.  However,  the  new  system  has 
the  following  advantages: 

1.  It  states  die  radiation  protection 
criteria  employed  more  deariy; 


2.  It  incorporates  the  data  and 
condusions  on  metabolic  pathways 
provided  over  the  years  1977-1981  by 
the  International  Commission  on 
Radiological  Protection  (ICRP): 

3.  It  includes  dosimetric  routes  not 
previously  considered:  and 

4.  It  harmonizes  IAEA  regulations 
with  ICRP  recommendations  on 
radiological  safefy  in  Publications  ICRP- 
26  and  ICRP-30.* 

The  eBect  of  IAEA's  adoption  of  this 
new  system  for  calculating  At  and  Aa 
values,  and  the  subsequent 
incorporation  of  the  new  values  in  U.S. 
domestic  regulations,  is  that  most 
current  At  and  Aa  values  are  changing  in 
this  revision.  Of  the  284  radionuclide 
entries  in  10  CFR  Part  71,  Aa  values  are 
being  raised  in  129  cases  and  lowered  in 
95  cases.  Of  the  At  values,  144  are  being 
raised  and  73  are  being  lowered.  Based 
on  our  most  current  knowledge  of 
radioactive  material  shipments  in  the 
United  States.*  the  economic  impacts  of 
these  changes  are  not  likely  to  be  large. 
However,  any  situations  where  a 
potential  exists  for  significant  economic 
impacts  as  a  result  of  changes  in  the  Ai 
or  Aa  values  should  be  brou^t  to  the 
Commission's  attention  in  public 
comments. 

The  new  IAEA  system  for  calculating 
At  and  Aa  values  is  described  in 
Appendix  I,  "The  Q  System  for  the 
Calculation  of  At  and  Aa  Values,"  of 
IAEA  Safefy  Series  No.  7,  "Explanatory 
Material  for  the  IAEA  Regulations  for 
the  Safe  Transport  of  Radioactive 
Material  (1985  Edition)."  Single  copies  ot 
Appendix  I  are  available  free  of  chai^ge 
fix>m  the  contact  for  this  rulemaking. 

Expansion  of  Radionuclide  List 

Based  on  numerous  proposals  for 
additions  to  the  table  of  radionuclides  in 
which  limits  are  listed  for  the  quantify  of 
radioactive  material  in  a  single  package, 
IAEA  concluded  that  its  table  needed  to 
include  all  radionuclides  which  have  the 
potential  for  transportation.  As  a  result 
Table  A-1  in  Part  71,  which  provides  At 
and  Aa  values,  has  been  expanded  from 
284  entries  to  378  entries.  Because  there 
now  should  be  few  instances  where 
unlisted  radionuclides  would  be 
transported,  the  rules  for  calculating 
values  for  unlisted  radionuclides  haV6 
been  siffi{riified  The  determination  of 
limits  for  unlisted  radionuclides,  except 


'  ICRP  publications  are  available  for  aak  at 
Peisamon  Preas,  Inc.  Maxwell  House,  Fairview 
Paik.  Qmaford.  HX 10523. 

*  Tranapott  of  RsdioBctive  Material  in  the  United 
Sutea.  SRI  hiteniational  SAND»«-7174.  April  1S8S. 
is  available  from  the  National  Tecfa^cal 
Infonnation  Servioft.  U.S.  Department  of  Commerce, 
5285  Pori  Royal  Road  Springfield.  VA  22161. 


for  very  conservative  values,  will  be 
made  subject  to  Commission  approval 

Simplification  of  Fissile  Material 
Classes 

As  a  result  of  the  evolution  of  the 
fissile  material  criteria,  IAEA  recognized 
that  the  current  three  fissile  classes 
cotild  be  combined  and  simplified  into  a 
single  system.  The  effect  of  the 
simplification  of  the  IAEA  system  now 
being  proposed  for  U.S.  regulations  is: 

1.  Elimination  of  die  three  fissile  class 
designations; 

2.  Establishment  of  a  single  set  of 
criteria  for  all  packages  of  fissile 
materials; 

3.  Use  of  the  transport  index  as  the 
primary  control  of  accumulations  of 
packages  in  transport  tmder  nearly  all 
conditions;  and 

4.  Use  of  special  arrangements  for 
packages  which  do  not  meet  the  criteria. 

Updating  of  Requirements  for  Shipment 
of  LSA  Material 

Over  the  last  two  major  revisions  of 
its  transport  regulations,  IAEA  has  been 
vyorking  to  update  its  requirements  for 
shipment  of  LSA  material  to  recognize 
the  developing  need  for  transportation 
of  irradiated  and  contaminated  parts 
and  equipment  from  decommissioned 
nuclear  plants.  Although  these 
developing  LSA  requirements  were  not 
factored  into  U.S.  regulations  when  last 
updated  in  1983,  it  is  beheved  that  the 
IAEA  standards  are  now  mature  enough 
to  be  adopted  as  U.S.  standards. 

Updating  of  the  LSA  regulations 
ponsists  of  the  following: 

1.  An  expansion  of  the  LSA  definition 
to  include  new  types  of  material; 

2.  A  new  definition  of  "surface 
contaminated  object"  (SCO)  which  is 
treated  in  a  maimer  similar  to  LSA 
material:  and 

3.  An  increase  of  specific  activify 
limits  for  nondispersible,  nonrespirable 
forms  of  LSA  material  while  at  the  same 
time  limiting  the  quantify  of  LSA 
material  wldch  can  be  shipped  in  other 
than  a  Type  B  package.  The  package 
quantify  limit  is  intended  to  limit 
external  radiation  levels  produced  as  a 
result  of  shielding  loss  in  a 
transportation  accident 

The  NRC  and  DOT  have  overlapping 
statutory  authorify  for  the  regulation  of 
the  transportation  of  radioactive 
material  so  the  regulations  of  either  or 
both  agencies  may  apply,  depending  on 
the  circumstances  involved.  In  order 
that  DOT  may  act  as  the  only  regulator 
of  LSA  materials  and  SCO  in  quantities 
below  those  where  external  radiation 
levels  become  important  the  NRC  is 
proposing  a  new  exemption  in  f  71.10, 
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This  provision  would  exempt  Bceosees 
from  most  provisions  of  10  CFR  Part  71 
for  shipment  and  carriage  of  LSA/8CO 
materials  which  can  be  transported  in 
bulk  without  packages  (LSA-I  and  SCO- 
I),  and  also  in  their  shipment  and 
carriage  of  LSA/SCO  materials  in 
packages  containing  up  to  a  2Ai 
quantity  of  radioactive  material  At  this 
level  of  activity.  NRC  regulations 
become  applicable  and  Type  B 
packages,  the  design  of  which  must  be 
approved  by  NRC,  are  required.  This 
action,  if  adopted,  would  have  the  effect 
of  raising  the  threshold  level  of 
radioactivity  at  which  NRC  regulates 
shipments  of  LSA  radioactive  material 
from  the  Type  B  quantity  level  to  the 
level  at  which  Type  B  packages  are 
required. 

Although  the  regulations  proposed  by 
the  NRC  at  i  71.10  specify  2At  as  the 
level  of  contained  radioactive  material 
which  causes  NRC  regulations  and  Type 
B  packages  to  become  applicable,  the 
IAEA  corTesp<mding  standard  is 
expressed  as  an  external  radiation  level 
at  3  m  from  the  unshielded  material  or 
object  of  1  rem/hr  (10  mSv/h].  The  value 
At  for  any  specified  radionuclide  is  the 
quantity  of  diat  radionuclide  as  a  point 
source  which  {voduces  a  radiation  level 
of  1  rem/h  at  a  distance  of  3  m. 
Considering  that  LSA  and  SCO 
materials  are  bulk  sources  with 
considerable  self-shielding,  the  vahie 
2Ai  was  chosen  as  a  close 
approximation  of  the  IAEA  standard  of 
1  rem/h  at  3  m.  The  NRC  staff,  m 
implementing  this  IAEA  standard  in  10 
CFR  Part  71,  takes  the  position  that  the 
radiation  level  standard  would  be  very 
difficult  for  the  industry  to  apply,  and 
that  expressing  the  limit  in  units  of 
radioactivity  would  be  a  more 
reasonable  approach.  The  approach 
recommended  by  the  staff  will  make 
U.S.  regulations  inconsistent  with  those 
of  IAEA,  althou^  in  an  area  where 
there  is  Utde  iatemational  transport 
The  NRC  is  particularly  intoested  in 
whether  industry  shares  the  NRC  staff 
view  that  this  limit  should  be  expressed 
as  a  limit  on  radioactivity  because  a 
radiation  level  limit  as  adopted  by  IAEA 
is  impractical  fat  the  industry  to    : 
implement 

Part  71  Inclusion  of  Criteria  for  Air 
Shipment  of  Plutonium 

As  a  result  <A  Congressional  action  in 
1975.  Pub.  L  94-79  pntihibited  die  NRC 
from  licensing  the  air  shipm^t  of 
plutoniom  in  any  form  until  the  NRC 
certified  to  the  Congress  that  a  safie 
ctntainer  had  been  developed  and 
tested  such  that  the  container  "will  not 
rupture  under  crash  and  blast-testing 
equivalent  to  the  crash  and  e^qiloaion  of 


a  highflying  aircraft"  The  NRC 
developed  and  certified  to  the  Congress 
package  criteria  which  it  believed 
corresponded  to  the  Public  Law  and 
published  these  criteria  in  NUREG-036a 
"Qualification  Criteria  to  Certify  a 
Package  for  Air  Transport  of 
Plutonium,"  dated  January  1978.  This 
rulemaking  action  would  amend  10  CFR 
Part  71  to  include  these  criteria  in 
$9  71.64.71.74,  and  71.88. 

It  is  the  Commission's  view  that  the 
import/export  or  domestic  transport  of 
Plutonium  by  air  pursuant  to  the 
requirements  of  Pub.  L  94-79,  as 
implemented  by  §§  71.64, 71.74.  and 
71.88  of  this  part,  is  not  affected  by 
section  5062  of  Pub.  L 10O-203. 
Certification  of  containers  for  the  air 
transport  of  plutonium  for  shipments 
subject  to  section  5062  and  the 
development  of  appropriate  test  criteria 
for  such  certification  are  not  within  the 
scope  of  this  proposed  rule.  These 
matters  will  be  considered  by  the 
CommissicHi  separately  bom  this 
rulemaking  action. 

Detailed  Changes 

Detailed  substantive  changes  as 
proposed  by  the  NRC  for  public 
comment  are  described  in  the  following 
paragraphs,  arranged  by  section 
number 

1.  Section  71.4,  'Ttefinitions,"  would 
be  amended  as  follows: 

— ^The  definition  of  fissile  classes 
would  be  deleted  to  correspond  to  the 
majOT  change  of  eliminating  fissile 
classes.  Fissile  material  would  be 
defined  as  the  listed  radionuclides,  and 
the  definition  of  fissile  radionuclides 
would  be  deleted. 

— ^The  definition  of  low-spedfic- 
activity  (LSA)  material  would  be 
exten^vely  changed  to  correspond  to 
that  of  IAEA.  The  one  remaining 
significant  difference  would  be  the 
addition  of  a  provision  in  NRC 
regulations  for  transportation  of 
contaminated  earth  in  a  closed  vehicle 
in  unpackaged  form.  Extensive  removal 
of  contaminated  earth  has  been  found 
necessary  in  decommissioning  facilities 
in  the  United  States,  a  process 
apparendy  not  yet  required  in  most 
odiw  IAEA  Monber  States.  Most  LSA 
mat»ial  would  be  subsequendy 
exempted  from  Part  71  control  by  the 
provisions  of  t  71.10,  "Exemption  for 
low  level  materials."  The  DOT 
regulations  would  specify  the 
requirements  for  packaging  LSA 
material. 

: — ^The  grandfather  clause  for  special  ~ 
form  radioactive  material  encapsulation 
would  be  iqidated. 

— ^A  new  definition  of  Surface 
Contaminated  Object  (SCO)  Would  be 


added  to  correqxind  to  the  parallel 
definition  in  IAEA  regulations.  SCO 
would  be  treated  in  £e  regulations 
similarly  to  LSA  materials,  with 
industrial  packaging  required  for  most 
applications.  As  with  LSA  materials, 
most  SCO  would  be  exempted  bom  Part 
71  control  by  the  provisions  of  ^  71.10. 
"Exemption  for  low  level  materials." 
— Some  progress  has  been  inade  in 
expressing  radiological  limits  in  dual 
units,  in  that  limits  currendy  expressed 
in  units  of  Rems  and  Curies  now  also 
show  the  International  System  of  Units 
[SI)  equivalents  in  Sieverts  and 
Bequerels  along  with  the  customary 
units.  In  most  cases  the  limits  in 
customary  units  have  been  extended  to 
3  significant  figures  so  they  are  equal  to 
the  limits  expressed  in  SI  units  to  a 
tenth  of  a  percent  Limits  on  length, 
pressure,  weight  and  temperature  are 
expressed  in  SI  units  in  the  current  10 
CFR  Part  71,  with  approximate  values  in 
customary  units  following  In 
parentheses.  Those  values  in  customary 
units  have  been  extended  to  3 
significant  figures  to  make  them  equal  to 
the  limits  expressed  in  SI  units.  The 
objective  of  this  approach  is  to  maintain 
consistency  with  intematioaal 
regulations  while  allowing  U.S.  shippers 
to  use  the  units  with  vMdn  they  are 
most  familiar.  In  the  case  of  the  special 
limits  on  shipments  of  plutonium  in  NRC 
regulations,  for  which  diere  are  no 
comparable  international  rules,  the 
limits  expressed  in  SI  units  have  been 
carried  out  to  three  significant  figures  to 
make  them  equal  to  the  U.S.  limits 
expressed  in  customary  units.  The  end 
result  of  this  effort  is  that  licensees  can 
use  either  limit  expressed  in  the 
regulations  as  they  are  considered  to  be 
equal  The  Commission  is  particulariy 
interested  in  public  comments  on  this 
meithod  of  expressing  dual  units  in  the 
regulations. 

2.  Seiction  71.5,  "Transportation  of 
licensed  material"  would  be  amended 
to  correct  a  number  of  referencing 
errors. 

3.  Section  71.10,  "Exemption  for  low 
level  materials,"  would  be  amended  to 
include  exemptions  for  LSA  material 
end  SCO.  The  categories  LSA-I  and 
SCO-i  would  be  limited  to  veiy  low 
concentrations  of  radioactive  material 
which  would  be  allowed  to  be 
transported  unpackaged.  Their 
exemption  would  be  specified 
separately  in  a  new  paragraph  71.10(c). 
without  restriction  aa  total  quantity. 
LSA-^  and  LSA-m  materials  and  SCO- 
n  would  be  required  to  be  packaged  and 
thus  would  be  qiedfied  in  paragraph 
71.10(b)  of  die  regulations  wdth  a 


padcage  quantity  ^mit  as  explained 
eariiw  in  this  preamble. 

4.  Section  71.12,  "General  license: 
NRC-approved  package."  would  be 
amended  in  paragraph  (e)  to  clarify  that 
previousfy  approved  fisiaile  material 
packages  would  be  subject  to  die 
restrictions  of  71.13,  "Previousfy 
approved  package." 

5.  Section  71.13,  "Previousfy  approved 
package,"  would  be  amended  to  update 
the  restrictions  for  packages  approved 
under  previous  editions  of  the 
regulations.  In  line  with  parallel 
provisions  of  IAEA  transport 
regulations,  padcages  acceptable  under 
the  1967  NRC  transport  regidations 
(which  correspond  to  the  1967  IAEA 
regulations)  can  no  longer  be 
manufactured  for  use  but  may  continue 
to  be  used.  Tliese  packages  must  be 
marked  with  a  unique  soial  number  for 
identification  and  control  International 
use  of  these  packages  requires 
multilateral  approval  of  all  countries 
involved  in  their  use.  Packages 
acceptable  under  die  1983  NRC 
transport  regulations  (%^ch  correspond 
to  the  1973  IAEA  regulations)  can  be 
manufactured  until  the  end  oif  1995.  They 
will  be  subject  to  multilateral  approval 
for  international  use  of  the  package  after 
1992.  Approvals  for  any  package  design 
can  be  upgraded  to  present  status 
through  an  application  which 
demonstrates  that  current  standards  are 
satisfied. 

6.  Section  71.14,  "General  license: 
DOT  specification  container,"  would  be 
amended  to  reflect  the  1985  IAEA 
grandfathering  provisions. 

7.  Sections  71.16-71.24,  general 
licenses  for  foreign  approved  packages 
and  for  fissile  material  packages,  would 
be  amended  to  clarify  that  those  general 
licenses  are  subject  to  the  quality 
assurance  requirements  of  Subpart  H  of 
Part  71,  requirements  already  imposed 
by  i  71.101,  but  whose  applicabitify  has 
been  misunderstood  by  some  persons. 
Minor  technical  changes  have  also  been 
introduced  to  make  those  general 
license  provisions  correspond  to 
standards  in  IAEA  transport  rules. 

&  Section  71.31.  "Contents  of 
application,"  would  be  amended  so  that 
§  71.31(a)(3)  may  be  satisfied  by 
submittal  of  a  "quality  assurance 
program  description"  as  required  by 
S  71.37  or  by  "reference  to  a  previously 
approved  qualify  assurance  program"  in 
an  appUeaticm  for  package  desi^i 
approval  Whether  or  not  an  applicant 
has  a  previousfy  approved  qualify 
assurance  program  to  which  it  can  refer, 
the  applicant  should  recognize  that  the 
package  design  woric  necessary  to 
develop  the  descriptions  included  in  its 
appUcation  for  NRC  approval  must  be 


done  tmder  die  quality  assurance 
program  eventually  approved  by  NRC 
regarding  that  package  design.  To  avoid 
the  situation  where  package  design 
work  is  invalidated  because  dianges 
become  necessary  in  a  qualify 
assurance  program  under  which  the 
package  design  work  was  done,  an 
applicant  may  wish  to  obtain  approval 
of  its  quality  assurance  program  prior  to 
investing  a  large  amount  of  effort  in  the 
package  design  program.  The  NRC 
encourages  new  applicants,  who  do  not 
yet  have  NRC  approved  quality 
assurance  programs,  to  obtain  at  least  a 
partial  approval  of  the  design  portion  of 
the  program.  In  addition,  §  71.37(b)  was 
moved  to  }  71.31(c)  as  a  more 
appropriate  location. 

9.  A  new  §  71.38,  "Renewal  of  a 
certificate  of  con^iliance  or  quality 
assurance  program  approval,"  would 
extend  the  concept  of  "timely  renewal" 
from  the  NRC  licensing  regulations  in  10 
CFR  Parts  3a  4a  and  70  to  the  package 
design  and  quality  assurance  approvals 
in  10  CFR  Part  71.  Submittal  of  an 
application  for  renewal  of  a^package 
certificate  of  compliance  or  quality 
assurance  approval  at  least  30  days 
prior  to  its  expiration  would 
automaticalfy  extend  the  expiration  date 
of  the  existing  approval  until  the  NRC 
makes  a  final  decision  regarding  the 
application.  The  provision  also  would 
require  that  a  renewal  appUcation 
consolidate  the  prior  approval  and  all 
subsequent  revisions. 

la  Secti<Hi  71.43,  "General  standards 
for  all  packages,"  would  be  amended  as 
fbUows: 

—Paragraph  (c)  would  require  that  a 
positive  fastening  device  protect 
against  a  rise  in  internal  pressure; 
— I^ragraph  (d)  would  require  that 
behavior  of  materials  under 
irradiation  be  considered  in  assuring 
the  absence  of  significant  chemical, 
galvanic  or  other  reaction  among 
package  components  and  the  package 
contents; 
— Paragraph  (f)  would  continue  to 
require  that  there  be  "no  significant 
increase"  in  external  radiation  levels 
as  a  result  of  subjecting  a  package  to 
the  normal  conditions  of  transport 
The  IAEA  has  quantified  that  increase 
as  being  no  more  than  20  percent  a 
value  the  NRC  staff  believes  is  too 
large  for  the  consequences  of  normal 
hanriling  or  minor  accidents  which 
can  occur  more  than  once  during 
transport  and  for  which  no  corrective 
action  normally  would  be  taken.  The 
NRC  proposes  to  continue  to  approve 
shielding  retentioir  of  package  designs 
on  an  ad  hoc  basis  until  what  it 
considers  to  be  a  more  reasonable 
standard  is  determined. 


— Paragraph  (h)  would  continue  to 
prohibit  continuous  venting  during 
transport  but  would  allow  intermittent 
venting  when  the  associated 
operational  controls  are  approved  by 
die  Commission.  While  the  IAEA 
regulations  no  longer  prohibit 
continuous  venting,  that  prohibition 
would  be  continued  in  NRC  transport 
regulations  because  the  staff 
considers  continuous  venting  tq  be 
poor  engineering  practice.    , 

11.  Section  71.51,  "Additional 
requirements  for  l^pe  B  packages," 
would  be  amended  as  follows: 

— Paragraph  (a)(1),  as  in  9  71.43(f), 
would  continue  to  require  that  there 
be  "no  significant  increase"  in 
external  radiation  levels  as«  result  of 
subjecting  a  package  to  the  normal 
conditions  of  transport 
>     notwithstanding  the  IAEA's 
determination  that  a  20  percent 
increase  constitutes  no  significant 
increase;  and 
— ^Paragraph  (a)(2)  would  reduce 
allowable  krypton-85  releases  under 
the  hypothetical  accident  conditions 
from  10,000  Ci  to  10  Aj  or  2.700  Ci 
(lOTBq). 

12.  Section  71.52,  "Exemption  for  low- 
spedfic-acUvity  (LSA)  packages,"  wotild 
be  written  as  two  exemptions  from 
certain  Type  B  package  requirements  for 
packages  containing  only  LSA  material 
and  transported  as  exdusive  lise.  The 
broader  of  these  exemptions,  in 
paragraph  (b),  would  be  identical  to  the 
present  exemption,  but  would  be 
conchtioned  to  expire  one  year  after  the 
effective  date  of  these  amendments. 
While  it  is  in  effect  the  broader 
exemption  of  paragraph  (b)  would  deal 
with  nonapplicabihty  of  accident 
resistance  requirements  to  quantities  of 
LSA  material  in  excess  of  Type  B 
quantities  in  a  single  package, 
recognizing  the  very  low  toxicity  of  low- 
spedfic-activity  radioactive  material. 
Elimination  of  that  provision  would 
subject  LSA  material  in  excess  of  the 
quantity  2Ai  in  a  single  package  to  all 
Type  B  package  standards  induding  the 
hypothetical  accident  conditions.  The 
one-year  delay  in  discontinuing  this 
exemption  is  intended  to  allow  the 
industry  to  develop  and  fabricate 
enough  Type  B  waste  padcages  to 
satisfy  the  need  which  would  be  brought 
on  if  this  change  were  adopted. 
Information  provided  to  NRC  indicates 
that  only  5  iVpe  B  waste  packages  are 
now  in  existence,  while  many  more 
would  be  needed  to  satisfy  the  need 
which  would  be  created  if  this  proposed 
change  were  adopted 

The  more  narrow  exenqition  of 
paragraph  (a)  would  continue  to 
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recogniae  the  tow  taodcity  of  LSA 
materiel  bet  te  e  hist  mt— I  then 
peiagreph  (b).  by  praeiding  en 
exemption  Creek  4m  Type  B  leqeiKeieiit 
in  i  7LSl(eMl)  wfhkh  knit*  the  kws  or 
disperael  at  redioective  enettiile  under 
nonnal  conditjoee  of  toeoopeit  Tied 
provioiaa  leqwies  thet  leek-t^teese  of 
a  T>pe  B  periwgf  be  deaoMtreted  to  e 
sensitivity  of  10-*  Ai,  e  apecificetion 
unneooMary  for  the  low  toxicity  LSA 
materiaL  Althoegh  it  wo«ikl  be  exempt 
from  the  soMitivity  proviaiaa,  the  I£A. 
package  deaiyi  woaid  still  have  to 
satisfy  the  gaaerid  standard  oi  1 71/«3(f) 
that  there  be  no  k)ss  or  di^^arsal  td 
radioactive  ooetokts  as  a  reselt  of 
subjecting  a  parlfsy  to  the  nonnal 
conditiaas  of  ttan^ort 

13.  Sectioa  71.53.  "Fissile  matenal 
exemptions"  would  be  enoided  as 
foUows: 

— Present  1 71.S3(b).  specifying  an 
exemption  far  netaral  end  depleted 
uraninm  which  has  been  irradiated  in 
a  thermal  leector.  enmld  be  drirtsd 
becoMC  themeteriel  described  would 
by  d^mtkau  no  longer  be  fissile 
material  end 

— ^The  existing  paragraph  (g)  woold  be 
redesignated  i  71.53(f).  end  it  woidd 
place  am  additioael  MialtatiaB  on  the 
nitrogen-to-eraatesi  atonic  ratio. 

M.  SectioB  71.57.  "Specific  stendards 
for  e  Fissile  Class  I  peck^B."  end 
Section  TIjSI.  "S^et^c  standards  (rfs 
Fissile  CHase  m  sUpsMot."  would  be 
deleted  becaese  die  tose  fisnie  classes 
would  be  w bifisd  into  new  section 
7l.Sfli  "SUadarde  far  eneys  of  fissile 
material  peckages." 

15.  A  new  section  71.61,  "Spedel 
reqidrement  far  iiredieted  ncfev  fsd 
shipments."  tnipnsing  s  deip  weter 
immersion  test  would  be  etkied. 

18.  Sectfan  Tua.  "Spedal 
requirements  far  iiliitiiai—  ahipnents." 
woeld  be  revised  to  accept  e  suggestion 
received  from  the  E.  L  DePont  Sevaan^ 
River  lisBt  daring  dK  last  m^or 
revisiea  of  10  CFR  Put  71.  Us 
soggestioB  wee  ikmt  tbm  special 
reqnireBents  far  aoild  fans  and  double 

of  all  isotapee  of  piatcadsai  be  epplied 
only  to  the  extieaety  ratfietoKk 
isotopes  of  phifaBiimt  (exdadiag 
pIutoniuB-atl)  end  to  ether  extrema(y 
rnrHnlmrtr  railaaaa  Ihlas  as  wull 
(including,  far  exenpfa.  emstkfaai-2<l 
nnd  11  Ihdaia  TTT)  Ifflilii  rhiii  ibhjisIIiiii 
was  faiuraUy  isciiiid  it  ems  beyaad 
the  scope  of  thet  mkankiag  aelian  and 
is  propesad  now.  While  die  chenge 
seems  psaannsblu  fioni  the  heaidi  aad 
safety  standpoint,  any  atgaificant 
technical  and  eooaoaric  impacts  of  the 
change  shoidd  be  fcicfaidad  ia  I 


to  die  CosBadssion  so  they  amy  be 
considered. 

17.  Secttoa  71.73,  "Hypothetical 
accident  ceoditions."  woeld  be 
amended  to  add  a  dynaadc  crush  test 
for  certain  packagss.  and  to  ssak 
modificatiflne  to  the  dietme)  test  m 
accordance  wi&  changee  made  to  IAEA 
regulatiane.  Tiaws  specified  for  the 
immersion  tests  seem  superfluous  end 
have  been  deleted.  Detemdnetion  of 
acceptance  onder  the  staaderd  ahoidd 
not  dqvend  on  the  time  of  iaunersioa. 

1&  Section  71.75.  "Quriifications  of 
special  form  racfioective  meterials." 
woeld  edd  en  alternative  method  to 
qualify  a  spedd  form  eepsnle  under  ike 
tests  prescribed  tai  the  specified 
standard  of  the  Intemetianal 
Organizattan  far  Standaediaation  PSO). 

19.  Sectton  7177.  "Tests  for  special 
form  radioactive  amteriel."  would  edd 
an  altemetive  aiediod  to  qoahfy  special 
form  radioactive  material  under  the 
specific  impact  and  temperature  tests 
prescribed  in  the  specified  stendeid  of 
the  ISO. 

20.  Sectioi  71.96.  "Reports."  woidd 
include  e  new  peragr^^  (c)  to  require 
reporting  by  e  hcensee  if  sny  coaditians 
of  approval  in  the  cerdficete  vi  approval 
were  not  observed  in  ssakii^  e 
shipnmiL 

21.  Section  71.97.  "Advance 
notiflcatian  of  sUpmoil  of  endear 
waste."  woeld  be  emended  to  redefine  . 
the  level  of  radioectiyity  at  which 
advance  notification  is  reqeited  for 
shipments  of  qpent  nuclear  fael  md 
radioacttve  waste  to  amke  diet  level 
more  uniform  across  the  range  of 
radionachdes  transported.  Tlie  new 
level  specified  woeld  cene^ond  to  ^t 
at  which  the  DOT  imposes  its  raudng 
and  training  lequiiemsirta.  and  to  that  at 
which  IAEA  iaiposes  edditioaal 
adininistieUve  requfreawnla  such  as 
multiJalend  shi|aaeiil  approwda.  The 
effect  of  this  chimgs  is  expected  to 
decreese  die  overell  namberof 
packages  subject  to  advance  notificetioo 
and  to  incnese  reporting  of  packages 
containing  large  amoants  (d  transnranic 
alphe-cmitting  nadidea. 

Other  Bsgnlatory  Actfans 

Three  petitions  far  nkaoakiog  were 
filed  wift  dm  NAC  in  oonsection  widi 
die  rulse  for  transpardag  LSA 
radioaedes  aiateiial.  Thesobstence  af 
diedireepetidoaewessaaeBtiattytte 
same,  to  request  thet  NSC  exarapt  LSA 
mateiials  iram  its  requirBBients  in  10 
CFR  Fivt  71.  TUs  would  heve  left  dm 
regaisttan  oi  aM  UA  matsd^  to  dm 
DOT.  The  omMral  of  LSA  meteiiai  ea 
widi  die  oDOiBBlaf  aB  tadioacttve 
materiaL  amadhrided  at  dmrt  time,  ea  it 
is  today,  between  NKC  and  DOT.  DOT 


controllad  catriars  and  sh^ipsss  of  samM 
quanddes  of  all  radioactive  meterfato 
duough  provisfafla  hi  its  regslationehi 
49  CFR,  while  NEC  eentnriled  shippers 
of  ftssOemeterial  and  of  larger         ,J. 
quantities  of  other  ledteacBve  materfals 
through  its  regulstfaos  in  10  CFR  aosd  its 
licensing  program. 

The  petitioners  were  the  Bieigy 
Research  andDevelOpmeat 
Adodnistration  (now  the  U.S. 
Department  of  Biecgy)  in  its  letter  dated 
luly  23. 1975  (PRM-Tl-l):  dm  American 
National  Standards  Insdtate  {ANSI) 
Comndttee  NU  in  its  letter  dated  March 
10. 1976  (PSM-71-^  aad  Chem^^ndeer 
Systenm.  hic..  in  its  letter  dated 
November  22. 1976  ePRhf-71-4).  All 
diree  petitioner*  aigoad  dmt  dwcmdrol 
NRC  was  exoting  over  tranqmrtetion  of 
LSA  materials  Greeted  an  inconsistency 
between  NRC  regalatiana  aad  ftose  of 
die  L\EA  and  ihoakl  be  dtacoodmied.  A 
proposed  rule  that  woald  heve  provided 
the  exemption  far  LSA  sseterfals 
requested  in  the  petitiens  eras  pobtished 
by  hOlC  far  pubde  oomment  on  Aa^Bst 
17. 197B  (4S  FR  48234).  Mor  to 
finriization  of  thet  rah.  however,  a 
defideaqr  fa  the  new  LSA  reqirirements. 
as  proposed,  was  reeognixed  so  that  fee 
entire  LSA  proposaL  fadotfingdie 
exemption,  was  udtiMhawa.  fa  the 
interim,  the  deficiency  fa  dm  LSA 
requirements  in  die  IAEA  legufations 
was  recognized  and  corrected.  That 
correctfon  is  discussed  under  the  "major 
changes"  section  of  dds  preamble.  The 
correction  introdoces  a  (Hstinction 
between  the  reqoirements  for  small 
quantities  of  LSiX  material  and  those  for 
larger  quantities,  lids  dfstinctfan  is 
im^emented  in  die  U.S.  regulatory 
scheme  as  one  set  of  requirements  in 
DOT  regulations  for  small  quantities  of 
LSA  material  and  as  a  (fifferent  set  of 
requirements  in  NRC  re^nlations  for 
larger  qnanttties  at  ISA  materiaL 

As  a  result  of  these  chuiges  in  LSA 
requirenunts.  the  eaiempdon  requested 
in  the  three  petitions  cannot  be 
provided.  The  requiremeats  proposed 
for  indusion  hi  fOtC  legnlatioDa  are 
ccmsistent  with  the  regidatory  schemes 
of  bodi  DOT  and  IAEA.  Beceuae  fte 
level  of  radioactivify  et  K^feh  NRC 
contnds  are  inqwsod  In  the  proposed 
rule  la  soamwhat  hiiM  dtaa  hi  dm 
cunent  rate;  dmreiean  axempdon 
provided  in  i  71  JAfar  LSA  "— *»^°ty  op 
to  die levdedieBs fSC wytl««t^y 
impose  < 


for  the  LSA  portions  of  this  ndemaldng 
are  carried  forward  to  the  final  rule. 

Flndhig  Of  No  Kgnlficant  Environmental 
Impact  Avaifability 

The  Commission  has  determined 
under  the  National  Environmental  Policy 
Act  of  1960.  as  amended,  and  the 
Commission's  regulations  in  Subpart  A 
of  10  CFR  Part  51.  diat  dds  rule,  if 
adopted,  would  not  be  a  major  Federal 
action  significandy  affecting  the  quality 
of  the  human  environment  and  therefore 
an  environmental  impact  statement  is 
not  required. 

The  Commission's  "Final 
Environmental  Statem«it  on  the 
Transportation  of  Radioactive  Material 
by  Air  and  Otiier  Modes,"  NUREG- 
017a'  dated  December  1977.  is  NEC's 
generic  environmental  impact  statement 
(ESS)  covering  all  types  of  radioactive 
material  transportation  by  all  modes 
(road.  rail.  air.  and  water).  Ftom  the 
Commission's  latest  survey  of 
radioactive  material  shipments  and  dieir 
characteristics.  "Transport  of 
Radioactive  Material  hi  the  United 
States."  SAND  8^-7174.  April  1965.  we 
can  condude  that  cmrent  radioactive 
material  shipments  are  not  so  different 
fiom  those  evaluated  in  NUREG-0170  as 
to  invalidate  the  results  or  conclusions 
of  that  EIS.  &iviranmental  impacts 
assodated  with  this  proposed 
rulemaking  are  evaluated  in  "Regulatory 
Analysis  of  Proposed  Changes  to  NRC 
Regulations  on  Packaging  and 
Transportation  of  Radioactive 
Material."  draft  dated  November  1967, 
prepared  for  NRC  by  Pacific  Northwest 
Laboratory,  Richland.  Washington. 

NUREG-4n70  established  die  non- 
acddent  related  radiation  exposures 
assodated  with  transportation  of 
radioactive  material  in  the  United  States 
as  9800  person-rem  which,  based  on  the 
conservative  linear  radiation  dose 
hypothesis,  resulted  in  1.7  genetic  effects 
and  1.2  latent  cancer  effects  per  year. 
More  than  half  this  impact  residted  bom 
shipment  of  medical-use  radioactive 
materials.  Accident  related  impacts 
were  established  at  about  1  genetic 
effect  and  1  latent  cancer  fatality  for  200 
years  of  transporting  radioactive 
materials.  The  prindpal  nonradiological 
impacts  were  found  to  be  2  injuries  per 
year  and  less  than  1  acddental  death 
per  4  years.  In  contrast,  non-acddent 
related  radiation  exposures  assodated 
widi  this  rulemaking  would  be  hicreased 
by  2  pereon-^em/y  (.02  person-sieverts/ 


Umitod  scap«  however,  aad  dees  not 
satisfy  dm  iateat  of  the  petfdoaa.  Far  the 
above  reaaons.  the  NRC  plane  to  deny 
die  dvee  petitions  ff  changes  proposed 


■  CopiM  of  NURBG-O170  may  Im  purchuad 
thraogh  die  U.S.  Govtrament  Printing  Offloa  by 
calUng  (2K)  r5-20e0  or  by  writing  to  th*  U.& 
GoveRUMnt  Mniing  Offlot,  P.O.  Box  S70B2, 
WMhin^aa.  DC  mou-TOBZ. 


y)  while  acddent  related  impacts  would 
be  decreased  by  4.5  person-rem/y  (X)45 
person-sieverts/y).  Nonradiological 
traffic  injuries  would  be  increased  by 
0.24  per  year  and  by  0.012  tn^c  deaths 
per  year  (less  than  1  acddental  death 
pet  80  yeen).  These  impacts  are  judged 
to  be  insignificant  compared  to  the 
baseline  Impacts  established  in 
t4UREG-0170. 

The  environmental  assessment  and 
finding  of  no  significant  impad  on 
which  this  determination  is  based  are 
available  for  inspection  at  the  NRC 
Public  Document  Room.  1717  H  Street 
NW.,  Washington,  DC  Single  copies  of 
the  environmental  assessment  and 
finding  of  no  significant  impad  on 
w^ch  this  determination  is  based  are 
available  for  inspection  at  the  NRC 
Public  Document  Room.  1717  H  Street 
NW.,  Washington,  DC  Single  copies  of 
the  environmental  assessment  and 
finding  of  no  significant  impad  are  also 
available  from  Dtmald  R.  Hopkhis, 
Radiation  Protection  and  Health  Effects 
Branch,  Office  of  Nudear  Regulatory 
Research,  U.S.  Nudear  Regulatory 
Commission,  Washington,  DC  20555, 
Telephone:  (301)  492-3784. 

Paperwork  Reductfan  Act  Statement 

The  proposed  rule  would  amend 
information  collection  requirements  that 
are  subject  to  die  Paperworic  Reduction 
Act  of  1980  (44  U.S.C.  3501  et  seq.).  This 
rule  has  been  submitted  to  the  Office  of 
Management  and  Budget  for  review  and. 
approval  of  the  paperwork 
requirements. 

Regulatory  Analysis 

The  Commission  has  prepared  a  draft 
regulatory  analysis  on  this  proposed 
r^ulation.  The  analysis  examines  the 
costs  and  benefits  of  the  alternatives 
considered  by  the  Commission.  The 
draft  analysis  is  available  for  inspection 
in  the  NRC  Public  Document  Room.  1717 
H  Street  NW.,  Washington,  DC.  Single 
copies  of  the  analysis  may  be  obtained 
from  the  contad  identified  eariier. 

The  Commission  requests  public 
comment  on  the  draft  analysis. 
Comments  on  the  draft  analysis  may  be 
submitted  to  the  NRC  as  indicated  under 
the  AOORESSES  heading. 

Beckfit  Analysis 

The  factora  whidi  must  be  considered 
in  a  backfit  analysis  assodated  with 
changes  in  transportation  regulations 
are  evaluated  in  the  "Regulatory 
Analysis  of  Proposed  Changes  to  NRC 
Regulations  on  Packaging  and 
Transportation  of  Radioactive 
Material"  draft  dated  November  1987. 
That  evaluation  shows  very  small 
changes  in  acddent  risks  as  a  result  of 


the  adoption  of  die  proposed  revision, 
but  some  reduction  in  maximum 
consequences  given  an  acddent  The 
evaluaticm  shows  broad  improvsment  in 
NRC  regulatory  consistency  widi  IAEA 
St  an  initial  cost  of  $1,800,000  and  a 
continuing  aimual  cost  of  $1,700,000  per 
year  (Table  S.1). 

The  continuing  costs  are  assodated 
with  the  addition  of  a  new  limit  on  the 
quantity  of  LSA  radioactive  material 
allowed  in  a  single  transportation 
package.  This  new  limit  is  considered 
internationally  to  be  a  necessary  safety 
requirement  to  limit  the  consequences  of 
a  severe  transportation  acddent 
invdving  LSA  material 

The  initial  costs  are  chiefly  associated 
with  industry  upgrading  of  its  package 
safety  analyses  to  include  the  proposed 
new  acddent  crush  and  immersion  tests 
and  with  the  NRC  review  of  those  new 
analyses.  The  estimated  costs  are 
overstated  because  of  the  assumption 
that  all  licensees  using  packages 
approved  under  earlier  regulatory 
standards  would  take  immediate  steps 
to  upgrade  the  package  analyses  so  the    . 
package  approvals  would  reflect 
approval  under  the  latest  revised 
standards.  Althou^  that  is  a  prudent 
assumption  absent  any  reasonable  basis 
for  predicting  actual  licensee  reactioni._ 
there  is  littie  reason  Ucensees  would 
take  any  immediate  action  to  upgrade 
their  package  approvals.  Both  domestic 
and  international  regulations  are  based 
on  the  responsible  agency's  confidence 
that  packages  built  to  a  design  approved 
imder  earlier  standards  are  adequately 
safe  for  continued  use,  although  new 
package  construction  to  that  design 
would  be  limited  and  interaationid  use 
after  1992  would  require  approval  by  all 
countries  through  which  the  package  is 
to  be  transported.  In  actual  practice, 
some  package  approvals  would  never  be 
upgraded;  those  diat  wodd  be  upgraded 
would  be  done  over  a  period  of  several 
years  as  guidance  and  experience  in 
upgrading  becomes  available. 

Although  the  regdatory  analysis 
shows  a  small  reduction  in  acddent 
risks  from  the  proposed  changes  and 
some  reduction  in  maximum 
consequences  given  an  acddent  the 
primary  benefit  of  this  rulemaking 
action  wodd  be  to  achieve  consistency 
in  radioactive  material  transportation 
regulations  between  the  United  States 
and  the  rest  of  the  world  This 
consistency  would  not  only  facilitate  the 
fr«e  movement  of  radioactive  materials 
between  countries  for  medical,  research, 
industrial  and  nudear  fuel  cyde 
purposes,  but  it  wodd  also  contribute  to 
safety  by  concentrating  the  efforts  of  the 
world's  experts  on  a  single  set  of  safety 
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ita  do— ■Be  wgahliwM  on  fkom  of  Ae 
IAEA  oodd  be  appBad  to  every  odwr 

country  with  consistent  ragatatioos  to 
improve  its  safety  ptpgrui. 

fat  SHuiiiiery,  (he  benefits  and  costs 
associated  witii  tids  proposed 
nilemaldog  are  of  two  categories.  The 
first  consists  of  changes  to  make  VS. 
regulations  compatildie  with  tfiose  of  the 
IAEA.  Tliis  efibrt  provides  major 
benefits  including  a  stibstantial  increase 
in  the  overall  protection  of  the  public 
health  and  safety,  and  it  is  associated 
with''kh(vt-teras  aad  relatively  minor 
costs  which  are  Jostified  in  view  of  this 
inoeased  piotec^ifm.  The  second 
category  oonststs  of  the  additional  Uaut 
imposed  OB  shifaaeiils  oi  LSA  matetiaL 
This  eff  (»t  is  associated  with  sipdflcaat 
ongoing  ooats.  but  inlenationatly  the 
new  Unit  is  ooaaidered  to  be  a 
neceeaary  safety  rf^eirsBiiinl  to  Uasit  Ae 
conseqaenoes  of  •  aeva 
accident  kiwdtii^  LSA  naleriaL 

Ragulatoty  Flexihin^  Act  Certification 

In  acootdance  with  the  Regolatory 
Flexibflity  Act  of  IMX  (S  VS.C.  aOG(b}). 
the  CBBMyiaskin  certffies  fliat  diis  nde 
win  noCi  if  pnnmlgBted<  have  a 
sigBlucant  eoonoBrfc  fcwp*'^*  on  a 
substantfw  number  of  small  eulitiea. 
This  prcqwaed  rale  affects  NRC 
licensees,  inchtding  operators  of  nuclear 
power  plants,  who  transport  or  deBver 
to  a  caxtier  for  transport  relatively  large 
quantities  of  radioactive  material  ia  a 
sin^  package.  Tbese  ompanies  do  not 
generally  £iB  within  the  SGc^te  of  die 
definition  ef  Inaall  entities**  set  forth  in 
the  Regolatoiy  Flexibility  Act  (» tha 
Small  BosiBess  Sixe  Standards  sat  out  in 
reguladoBS  isaacdby  Ae  Sasall  Basiness 
Administratioo  at  13  CVR  Part  121. 

List  of  SabfsdB  hiW  CFR  Psrt  71 

Haaasdcos  awtesi^  transportation. 
Incorporation  by  ■»t»^iiMS  Nadear 
materials.  Packaging  and  containers. 
Penalty.  Repesting  mid  lecordkeepiag 


Fat  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atonic  Energy  Act  of  1854,  as  amended, 
the  Energy  Heofganiaatiim  Act  of  1974. 
as  amended,  ends UACS53.  the  NRC 
is  omsidering  adoption  of  the  fbliawing 
amendments  to  10  CFR  Part  71. 
.  AcGordiBgly.lOCFRPartTlis 
proposed  to  Iw  revised  a 
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|71J>   Purpoaaandi 

(a)Thtop«rt( 

(1)  Reqidtements  for  padcagin^ 
preparation  for  shipment,  and 
transportation  of  licensed  material:  aad 
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(2)  Procedures  and  standards  for  NRC 
approval  of  packaging  and  shipping 
procedures  for  fissile  material  and  for  a 
quantity  of  other  licensed  material  in 
excess  of  a  Type  A  quantity. 

(b)  The  packaging  and  transport  of 
licensed  material  are  also  subject  to 
other  parts  of  this  diapter  (e.a..  Parts  20. 
21, 3a  40. 70,  and  73]  and  to  &e 
regulations  of  other  agencies  (e.g.,  the 
U.S.  Department  of  Transportation 
(DOT)  and  tfie  U.S.  Postal  Service  >] 
having  forisdiction  over  means  of 
transport  The  reqtdrements  of  tills  part 
are  in  addition  to,  and  not  in 
subsdtntion  for,  other  remiirements. 

(c)  The  regolations  in  tms  part  amiy 
to  any  licensee  authorized  by  spednc 
license  issued  by  the  Commission  to 
receive,  possess,  use,  or  transfer 
licensed  material  if  the  licensee  delivers 
that  material  to  a  carrier  for  transport  or 
transports  Ae  material  outside  Ae 
confines  of  tiie  licensee's  fiaciUty,  plant 
or  other  authorised  place  of  use.  No 
provision  <rf  dds  pert  authorizes 
possession  of  Hcensed  meterial. 

(d)  Exemptions  from  the  requirement 
for  license  in  f  71.3  are  specified  in 

S  7l.ia  General  licenses  for  which  no 
NRC  padcage  apimnral  is  required  are 
issued  in  Si  71.14-71.24.  The  general 
license  in  S  71.12  requires  Aet  an  NRC 
certificate  of  compliance  or  other 
package  epproval  be  issued  for  the 
package  to  be  used  onder  the  general 
Uoense.  Applicetion  for  padcage 
approval  must  be  completed  in 
accordance  with  Subpart  D  of  dds  part, 
demonstrating  that  the  design  of  die 
package  to  be  used  satisfies  the  package 
approval  standards  contained  in 
Subpart  B  of  dds  part  as  related  to  die 
tests  of  Subpart  F  of  this  part.  The 
transport  of  licensed  material  or 
delivery  of  licensed  material  to  a  carrier 
for  transport  is  subject  to  the  operating 
controls  and  procedures  requirements  of 
Subpart  G  of  this  part  to  the  quality 
aasurance  requirements  of  Subpart  H  of 
tills  pwt  and  to  the  general  provisions 
of  Subpart  A  of  this  part,  induding  DOT 
regulations  referenced  in  1 71.5. 

1 71.1    Comwunif  Snowe. 

-  All  communications  concerning  the 
regulations  in  this  part  should  be 
addressed  to  the  Director,  Office  of 
Nudear  Material  Safety  and  Safeguards, 
U.S.  Nudear  Regulatory  Commission, 
Washington.  DC  20655,  or  may  be 
delivered  in  poson  at  the  Commission 
offices  at  1717  H  Street  NW., 
Washington.  DC  or  its  offices  at  11555 
Rockville  Pike.  Rodcville,  Maryland. 


171.2 

Except  as  specifically  authorized  by 
the  Commission  in  writing,  no 
interpretation  of  the  meaning  of  the 
regulations  in  this  part  by  any  officer  or 
onployee  of  the  Commission  other  than 
a  written  interpretation  by  the  General 
Counsel  will  be  recognized  to  be  binding 
upon  the  Commission. 

{71.3   nsquirsment  for  Icense. 

Except  as  authorized  in  a  general 
license  or  a  specific  license  issunl  by 
the  Commission,  or  as  exempted  in  this 
part,  a  licensee  subject  to  the 
regulations  in  tills  part  may  not — 

(a)  Deliver  any  licensed  material  to  a 
carrier  for  transport;  or 

(b)  Thuisport  licensed  material 


>  PBrtai  SMviee  Mannal  (DoBMStic  Mai  Mumal), 
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971.4 

The  following  terms  are  as  defined 
here  for  the  purpose  of  this  part.  To 
ensiue  compatibility  with  international 
fransportation  standards,  all  limits  in 
this  part  are  gfvan  in  terms  of  dual  units: 
The  International  System  of  Units  (SI) 
followed  or  preceded  by  U.S.  standards 
or  customary  units.  Hie  U.S.  customary 
units  are  not  exad  equivalents  but  are 
rotmded  to  a  convenient  value  providing 
a  functionally  equivalent  unit  For  the 
purpose  of  tltis  part  either  tinit  may  be 
used. 

"Ai"  means  the  maximtim  activity  of 
special  form  radioactive  material 
permitted  in  a  Type  A  package.  "As** 
means  the  maximum  activity  of 
radioactive  material,  other  than  special 
form  radioactive  material,  permitted  in  a 
Type  A  padcage.  These  values  are  eitiier 
listed  in  Appendix  A  of  this  part  Table 
A-1,  or  may  be  derived  in  accordance 
with  the  procedura  prescribed  in 
Aiqieodix  A  of  this  part 

"Carrier"  means  a  person  engaged  in 
the  transportation  ofpassengers  or 
property  by  land  or  water  as  a  common, 
contract  or  private  carrier,  or  by  dvil 
aircraft. 

"Close  raflection  by  water"  means 
immediate  contact  by  water  of  sufficient 
thickness  for  maximum  reflection  of 
neutrons. 

"Containment  system"  means  the 
assembly  of  components  of  the 
packaging  intended  to  retain  the 
radioactive  material  during  transport 

"Conveyance"  means  any  vehide. 
aircraft  vessel,  or  hold,  compartment  or 
defined  deck  area  of  a  vessel. 

"Exdusive  use"  (also  referred  to  in 
other  regulations  as  "sole  use"  or  "full 
load")  means  the  sole  use  of  a 
conveyance  or  of  a  large  freight 
container  with  a  minimum  length  of  6  m 
(19.7  ft)  by  a  single  consignor  and  for 
which  all  initial  intermediate,  and  final 
loading  and  unloading  are  carried  out  in 


accordance  with  the  direction  of  the 
consignor  or  consignee.  Any  loading  or 
unloading  must  be  performed  by 
personnel  having  radidogical  training 
and  resources  appropriate  for  safe 
handling  of  the  consignment  Specific 
instructions  for  maintenance  of 
exdusive  use  shipmrat  controls  must  be 
issued  in  writing  and  induded  with  the 
slupping  paper  information  provided  to 
the  carrier  by  the  consignor. 

"Fissile  material"  means  plutonium- 
238,  plutoninm-239,  plutonium-241, 
uranium-233,  uranium-235,  or  any 
combination  of  these  radionuclides. 
Unirradiated  natural  uranium  and 
depleted  uranium,  and  natural  uranium 
or  depleted  uranium  which  has  been 
irradiated  in  thermal  reactors  only  are 
not  indaded  in  this  definition.  Certain 
exclusions  from  fisdle  material  controla 
are  provided  in  1 71.53. 

"Low-Spedfio-Aotivity  (LSA) 
material"  means  radioactive  material 
with  limited  specific  activity  which 
satisfies  die  descriptions  and  limits  set 
forth  below.  Shielding  materials 
surrounding  the  LSA  material  may  not 
be  considered  in  determining  tte 
estimated  average  spedfic  activity  of 
the  package  contents.  LSA  material 
must  be  in  one  of  titree  groups: 

(1)  LSA-I.  (i)  Ores  contaiidng  only 
naturally  occurring  radionndides  [9^ 
uranium,  thorium)  and  uranium  or 
thoriiun  (xmcentrates  of  such  ores;  or 

(u)  Solid  unirradiated  natural  inanium 
or  depleted  uranium  or  natural  thorium 
or  their  solid  or  liquid  conqiotmds  or 
mixtures;  or 

(iti)  Radioactive  material,  other  than 
fissile  material,  for  wUdi  the  As  value  is 
unlimited;  or 

(iv)  Contaminated  earth  in  a  dosed 
transport  vehide  for  which  the 
estimated  average  specific  activity  does 
not  exceed  10~*A</g. 

(2)  LSA-IJ.  (i)  Water  witii  tritium 
concentration  up  to  27.0Ci/X  (ITBq/X); 
or 

(ti)  Material  in  w^cfa  the  radioactive 
material  is  distributed  throu^iout  and 
the  estimated  average  specific  activity 
does  not  exceed  10~*As/g  for  solids  and 
gases,  and  10~*At/g  for  liquids. 

(3)  LSA-in.  Solids  (e.g.,  consolidated 
wastes,  activated  materials)  in  which: 

(i)  The  radioactive  material  is 
disfributed  throughout  a  solid  or  a 
collection  of  solid  objects,  or  ia 
essentially  uniformly  distributed  in  a 
solid  compact  binding  agent  (such  as 
concrete,  bitumen,  ceramic  etc.);  and 

(ii)  The  radioactive  material  is 
relativdy  insoluble,  or  it  is  intrinsically 
contained  in  a  relatively  insoluble 
material,  so  that  even  under  loss  of 
packaging,  the  loss  of  radioactive 
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material  per  package  by  leadiing  when 
placed  in  water  for  seven  days  would 
not  exceed  0.1  As;  and 

(iii)  The  estimated  average  specific 
activit>-  of  the  solid  does  not  exceed 
2xlO-»A,/g. 

"Maximum  normal  operating 
pressure"  means  the  maximum  gauge 
pressure  that  would  develop  in  the 
containment  system  in  a  period  of  one 
year  under  the  heat  test  specified  in 
9  71.n(c)(l),  in  the  absence  of  venting, 
extonal  ca<riing  by  an  ancUtery  system, 
or  operatloaal  controls  during  transport 

"Natural  thorium"  means  morium 
with  the  naturally  occurring  distribution 
of  ttierium  isotopes  (essentially  100 
wetgfat  percent  tfiorium-232). 

"Normal  form  radioactive  material" 
means  radioactive  material  which  has 
not  been  dononstrated  to  qualify  as 
"special  form  radioactive  material" 

"Optimum  interspersed  hydrogenous 
moderation"  means  the  presence  of 
hydronenous  material  between  packages 
to  such  an  extent  that  the  maximum 
nuclear  reactivity  results. 

"Package"  means  the  packaging 
together  with  its  radioactive  contents  as 
presoited  for  transport 

(1)  "Fissile  material  package"  means  a 
fissile  material  packaging  together  with 
its  fissile  material  contents. 

(2)  "Type  B  package"  means  a  Type  B 
packa^ng  together  widi  its  radioactive 
contents.  On  approval,  a  TVpe  B 
padcage  design  is  designated  by  NRC  as 
B(U)  unksai  die  package  has  a  maximum 
normal  operating  pressure  of  mora  than 
700  kPa  (102  lb/in*)  gauge  or  a  pressure 
relief  device  which  would  allow  the 
release  of  radioactive  material  to  the 
environment  under  the  tests  specified  in 
S  71.73  (hypothetical  accident 
conditions),  in  which  case  it  will  receive 
a  designation  B(M).  B(U)  refers  to  the 
need  for  unilateral  approval  of 
international  shipments;  B(M)  refers  to 
the  need  for  multilateral  approval  of 
international  shipments,  lliere  Is  no 
distinction  made  in  how  packages  with 
these  designations  may  be  used  in 
domestic  transportation.  To  determine 
their  distinction  for  international 
transportation,  see  DOT  regulations  in 
49  CFR  Part  173.  A  Type  B  package 
approved  prior  to  September  6, 1963  was 
designated  only  as  Type  B.  Limitations 
on  its  use  are  specified  in  8  71.13. 

"Packaging"  means  the  assembly  of 
components  necessary  to  ensure 
compliance  with  the  packaging 
requirements  of  this  part  It  may  consist 
of  one  or  more  receptacles,  absorbent 
materials,  spacing  structures,  thermal 
insulation,  radiation  shielding,  and 
devices  for  cooling  or  absorbing 
medianical  shocks.  The  vehicle,  tie- 
down  system,  and  auxiliary  equipment 


may  be  designated  as  part  of  the 
packaging. 

"Special  form  radioactive  material" 
means  radioactive  material  which 
satisfies  the  following  conditions: 

(1)  It  is  either  §  single  solid  piece  or  is 
contained  in  a  sealed  capsule  that  can 
be  opened  only  by  destroying  the 
capsule; 

(2)  The  piece  or  capsule  has  at  least 
one  dimension  not  less  than  6  mm  (0.197 
in);  and 

(3)  It  satisfies  the  requirements  of 
S  71 JS.  A  special  form  encapsulation 
designed  in  accordance  with  the 
requirements  of  i  71.4  of  this  part  in 
effect  on  June  30. 1963.  and  constructed 
prier  to  July  1. 1965.  and  a  special  fonn 
encapsulation  designed  in  accordance 
with  the  requirements  of  i  71.4  of  this 
part  in  effect  on  June  30, 1989,  and 
constructed  prior  to  July  1, 1991  may 
continue  to  be  used.  Any  other  special 
form  encapsulation  must  meet  thfs 
requirements  of  this  paragraph. 

"Specific  activity"  of  a  radionuclide 
means  the  radioactivity  of  the 
radionuclide  per  unit  mass  of  that 
nuclide.  The  specific  activity  of  a 
material  in  whidi  the  radionuclide  is 
essentially  uniformly  distributed  is  the 
radioactivity  per  unit  mass  of  the 
material. 

"State"  means  the  SO  States  of  the 
Union,  the  District  of  Columbia,  the 
Commonwealtii  of  Puerto  Rico,  the     ^ 
Virgin  Islands,  Guam.  American  Samoa. 
the  Trust  Territory  of  the  Pacific  Islands, 
and  the  Commonwealth  of  the  Nortiiem 
Mariana  Islands. 

"Surface  Contaminated  Object  (SCO)" 
means  a  solid  object  which  is  not  itself 
radioactive  having  radioactive  material 
not  exceeding  the  foUowtag  limits 
distributed  on  its  surfaces.  SCO  must  be 
in  one  of  two  groups: 

(1)  SCO-l.  A  »oM  object  on  which: 

(i}The  non-fixea  contamination  on  the 
accessible  surface  averaged  over  300 
cm*  (or  the  area  of  the  surface  if  less 
than  300  cm*)  does  not  exceed 
1.06X10"  VCi/cm»  (4  Bq/cm*)  for  beta 
and  gamma  emitters,  or  1.08X10"*  ^Ci/ 
cm*  (0.4  Bq/cm*)  for  alpha  emitters; 

(ii)  The  fixed  contamination  on  the 
accessible  surface  averaged  over  300 
cm*  (or  the  area  of  the  surface  if  less 
than  300  cm*)  does  not  exceed  IM  p.Ci/ 
cm*  (4X10*  Bq/cm*)  for  beta  and 
gamma  emitters,  or  0.108  p,Ci/cm* 
(4x10*  Bq/cm*)  for  alpha  emitters;  and 

(iii)  The  non-fixed  contamination  plus 
the  fixed  contamination  on  the 
inaccessible  surface  averaged  over  300 
cm*  (or  the  area  of  the  surface  if  less 
than  300  cm*)  does  not  exceed  1.06  fiCi/ 
cm*  (4X10*  Bq/cm«)  for  beta  and  . 
gamma  emitters,  or  ai08  ^Ci/cm* 
(4X10*  Bq/cm*)  for  alpha  emitters. 


(2)  SCO-n.  A  solid  object  on  which 
the  limits  for  SCGM  are  exceeded  and 
on  which: 

(i)  The  non-fiixed  contamination  on  the 
accessible  surface  averaged  over  300 
cm*  (or  the  area  of  the  surface  if  less 
than  300  cm*)  does  not  exceed 
IMxW iiCilcm*  (400  Bq/cm*)  for 
beta  and  ganuna  emitters  or  1.08xl0~* 
|iCi/cm*  (40  Bq/cm*)  for  a^ha  smitten; 

(U)  The  fixed  contamination  on  the  - 
surface  averaged  over  300  cm*  (or  the 
area  of  the  surface  if  less  than  300  cm*) 
does  not  exceed  21.6  ;iQ/cm*  (8  x  lO** 
Bq/cm*)  for  beta  and  gamma  emitters, 
or  2.16  |ta/cm*  (8  x  10«  Bq/cm*)  for 
alpha  unitters;  and 

(iii)  The  non-fixed  contamination  plus 
the  fixed  contamination  on  the 
Inaccessible  surface  averaged  over  300 
cm*  (or  die  area  of  the  surface  if  less 
than  300  cm*)  does  not  exceed  21.6  fiCi/ 
cm*  (8  x  10*  Bq/cm*)  for  beta  and 
gamma  emitters,  or  2.18  itCilcm*  (8  x 
10*  Bq/cm')  for  alpha  smitten. 

"Trainsport  index"  means  the 
dlmensionless  number  (rounded  up  to 
the  fint  decimal  place)  placed  on  the 
label  of  a  package  to  designate  the 
degree  of  control  to  be  exercised  by  the 
carrier  during  transportation.  The 
transport  index  is  determined  as 
follows: 

(1)  For  nonfissile  material  padcages, 
tiie  number  expressing  the  maximum 
radiation  level  in  millirem  per  hour  at  1 
meter  bom  the  external  surface  of  the  ,    , 
package;  or 

(2)  For  fissile  material  packages,  the 
number  expressing  the  mmcimnni 
radiation  level  in  millirem  per  hour  at  1 
meter  from  the  external  surface  of  the 
package,  or  the  number  determined 
under  S  71.59.  whichever  number  is 
larger. 

'Type  A  quantity"  means  a  quantity 
of  radioactive  material,  the  aggregate 
radioactivity  of  which  does  not  exceed 
Ai  for  special  form  radioactive  material 
or  As  for  normal  form  radioactive 
material,  where  Ai  and  As  are  given  in 
Table  A-1  of  this  part  or  may  be 
determined  by  procedures  described  in 
Appendix  A  of  this  part 

"Type  B  quantity"  means  a  quantity  of 
radioactive  material  greater  than  a  Type 
A  quantity. 

"Uranium — natural,  depleted, 
enriched." 

(1)  "Natural  uranium"  means  uranium 
with  the  naturally  occurring  distribution 
of  uranium  isotopes  (apt)roximately 
0.711  weight  percent  uranium-235,  and 
the  remainder  essentially  uranium-238). 

(2)  "Depleted  uranium"  means 
uranium  containing  less  uranium-235 
than  the  naturally  occurring  distribution 
of  uranium  isotopes. 


(3)  "Enriched  uranium"  means 
uranium  containing  more  uranium-235 
than  the  naturally  occuning  distribution 
of  uranium  isotopes. 


171.5    TranappitsMaiiell 

(a)  Each  licensee  who  transports 
licensed  material  outside  of  die  confines 
of  its  plant  or  other  place  of  use.  or  who 
delivera  licensed  material  to  a  carrier 
for  transport,  shall  comply  with  the 
applicable  requirements  of  die  DOT 
regulations  in  40  CFR  Parts  170-189 
appropriate  to  the  mode  of  transport 

(1)  The  licensee  shall  particularly  note 
DOT  ragulations  in  the  followring  areas: 

(i)  Packa^ng— 49  CFR  Part  173: 
Subparts  A  and  B  and  SS  173.401- 
173.47a 

(ii)  Marking  and  labeling— 49  CFR 
Part  172:  Sul^art  D.  §S  172.400-172.407, 
and  SS  172.436-172.44a 

(iii)  Placarding— 49  CFR  Part  172: 
8  S  172.S00-172.519, 172.558.  and 
Appendices  B  and  C,  

(iv)  Acddent  reporting— 49  CFR  Part 
171:  S  8  171.15  and  in.16. 

(v)  Shipping  papers—^  CFR  Part  172: 
SttbpartC 

(2)  The  licensee  shall  also  note  DOT 
raguktions  pertBBung  to  the  fallowing 
modes  of  tran^wrtation: 

(i)  Rail— 48  CFR  Part  174:  Subparts  A- 
DandK. 

(U)  Aii^-40  CFR  Part  175. 

(iii)  Ve8sel^-49  CFR  Part  178:  Subparts 
A-fandM. 

(iv)  Public  Highway— 48  CFR  Part  177. 

(b)  If  DOT  regulations  are  not 
applicable  to  a  shipment  of  licensed 
material  by  rail,  highway,  or  water 
because  this  shipment  or  the 
transportation  of  the  shipment  is  not  in 
intentate  or  foreign  commerce,  or  to  a 
shipment  of  licensed  material  by  air 
because  the  shipment  is  not  transported 
in  civfl  aircraft  the  licensee  shall 
conform  to  the  standards  and 
requirements  of  the  DOT  specified  in 
paragraph  (a)  of  this  section  to  the  same 
extent  as  if  the  shipment  or 
transportation  were  in  intentate  or 
foreign  commerce  or  in  civil  aircraft  A 
request  for  modification,  waiver,  or 
exemption  fiom  those  requirements,  and 
any  notification  referred  to  in  those 
requirements,  must  be  filed  with  or 
made  to  the  Director,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  U.S. 
Nuclear  Regulatory  Conunission, 
Washington.  DC  20555. 

Subpart  B— Exemptions 

§71.6    [Reserved] 

8  71.7   Specific  sxemfMkMis. 

On  application  of  any  interested 
person  or  on  its  own  initiative,  the 
Commission  may  grant  any  exemption 
from  the  requirements  of  the  regulations 


in  tUs  part  tiiat  it  determines  is 
authorized  by  law  and  will  not  endanger 
life  or  property  or  the  common  defense 
and  security. 

§71.8   pisesrved] 

8714   ExsoipHon  of  physicians. 

Any  physician  licensed  by  a  State  of 
the  United  States  to  dispense  drugs  in 
the  practice  of  medicine  is  exempt  frcun 
i  71.5  with  respect  to  transport  by  the 
physician  of  licensed  material  for  use  in 
the  practice  of  medicine.  However,  any 
physician  operating  under  this 
exemption  must  be  licensed  under  10 
CFR  Part  35  or  die  equivalent 
Agreement  State  regulations. 


871.10   Exempiionforlow-levsli 

(a)  A  licensee  is  exonpt  from  all 
requirements  of  this  part  with  respect  to 
shipment  or  carriage  of  a  package 
oontaining  radioactive  material  having  a 
specific  activity  not  greater  than  0.002 
^Ci/g(74KBq/kg). 

(b)  A  licensee  is  exempt  from  all 
requirements  of  this  part  other  than 
8  S  71.5  and  71.88.  with  respect  to 
shipment  or  carriage  of  the  following 
padcages.  provided  the  packages 
contain  no  fissile  material  or  the  fissile 
material  exemption  standards  of  8  71.53 
are  satisfied: 

(1)  A  package  oontaining  no  more 
than  a  Type  A  quantity  of  radioactive 
material; 

(2)  A  package  in  which  the  only 
radioactive  material  is  low-specific- 
activity  (LSA)  material  or  surface 
contamfaiated  ol^ts  (SCO),  provided 
the  quantity  of  radioactive  material  in 
Aat  padcage  does  not  exceed  2Ai. 

(c)  A  licensee  is  exempt  from  all 
requirements  of  this  part  other  than 
88  ^.5  and  71.88,  with  respect  to 
shipment  or  carriage  of  low-specific- 
activity  (LSA)  material  in  group  LSA-I 
and  surface  contaminated  objects  (SCO) 
in  group  SCO-I. 

§71.11    ptossrvad] 

Subpart  C—<3eneral  Ucenees 

8  71.12    General  license:  NRC-approved 

(a)  A  general  license  is  hereby  issued 
to  any  licensee  of  the  Commission  to 
transport  or  to  deliver  to  a  carrier  for 
transport  licensed  material  in  a  package 
for  which  a  license,  certificate  of 
con4>liance,  or  other  approval  has  been 
issued  by  tlie  NRC. 

(b)  Tills  general  license  applies  only  to 
a  licensee  who  has  a  quality  assurance 
program  approved  by  the  Commission 
as  satis^ng  the  provisions  of  Subpart  H 
of  thispart 

(c)  Ttiis  general  license  applies  only  to 
a  licensee  who— 

(1)  Has  a  copy  of  the  certificate  of 


compliance,  or  other  approval  of  the 
package,  and  has  the  drawings  and 
other  documents  referenced  in  the 
approval  relating  to  the  use  and 
maintenance  of  ttie  pedc^jng  and  to  the 
actions  to  be  taken  prior  to  shipment; 

(2)  Complies  with  the  terms  and 
conditions  of  the  Ucense.  certificate,  or 
other  approval  as  applicable,  and  the 
applicable  requirements  of  Subparts  A. 
0,  and  H  of  this  part;  and 

(3)  Submits  in  writing  to  the  Director, 
Office  of  Nndear  Material  Safety  and 
Safeguards.  U.S.  Nudear  Regulatory 
Commission.  Washington.  DC  20555, 
prior  to  the  licensee's  fint  use  of  the 
package,  the  licensee's  name  and  license 
number  and  the  package  identffication 
number  spedfied  in  the  package 
approval 

(d)  This  general  license  applies  only 
when  the  package  approval'authorizes 
use  of  the  package  under  this  general 
license. 

(e)  For  a  Type  B  or  fissile  material 
package,  die  design  of  which  was 
approved  by  NRC  prior  to  (the  effective 
date  of  this  regulation),  the  general 
license  is  subject  to  the  additional 
restrictions  of  8  71.13. 


871.13   Previeusty  appcoad  i 

(a)  A  lype  B  package  previously 
approved  by  the  NRC  but  not  designated 
as  B(U)  or  B(M)  in  die  idoitification 
number  of  die  NRC  Certificate  of 
Compliance  may  be  used  under  the 
general  license  of  8  71.12  with  the 
following  additional  omditions: 

(1)  FaMcatlon  of  the  packaging  was 
satisfactorily  completed  by  August  31, 
1986,  as  demonstrated  by  application  of 
its  model  number  in  accordance  with 

8  714J5(c); 

(2)  A  package  used  for  a  shipment  to  a 
location  outside  the  United  States  is 
subject  to  multilateral  approval  as 
defined  in  8  173.403(o)  of  DOT 
regulations  in  49  CFR  Part  173;  and 

(3)  A  serial  number  which  uniquely 
identifies  each  packaging  which 
conforms  to  the  approved  design  is 
assigned  to  and  legibly  and  durably 
marked  on  the  outside  of  each 
packaging. 

(b)  A  Type  B(U)  package,  a  Type  B{M) 
package,  or  a  fissile  material  package, 
previously  approved  by  die  NRC  but 
witiiout  die  designation  "-85"  in  die 
identification  number  of  the  NRC 
Certificate  of  Compliance,  may  be  used 
under  the  general  license  of  8  71.12  widi 
the  following  sdditional  conditions: 

(1)  Fabrication  of  the  package  is 
satisfactorily  completed  by  December 
31, 1985,  as  demonstrated  by  application 
of  its  model  number  in  accordance  with 
8  71.85(c); 

(2)  A  package  used  for  a  shipment  to  a 
location  outside  the  United  States  after 
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Deoeiaber  31. 1982.  is  rabject  to 
maltilBteral  approval  as  defined  in 
§  713.403(0)  of  DOT  regulations  b  48 
CFR  Part  173;  and 

(3)  After  December  31, 199a  a  serial 
number  which  uniquely  identifies  each 
packa^ng  which  conforms  to  the 
approved  design  is  assigned  to  and 
legibly  and  durably  marked  on  the 
outside  of  each  packaging. 

(c)  The  NRC  will  approve 
modifications  to  the  design  and 
authorized  contents  of  a  Type  B      | 
package,  or  a  fissile  material  package, 
previously  approved  by  the  ^WC 
provided— 

(1)  The  modifications  are  not 
significant  with  respect  to  the  design, 
operating  characteristics,  or  safe 
performance  of  the  containment  system 
when  the  package  is  subjected  to  the 
tests  specified  in  55  71.71  and  71.73;  and 

(2)  The  modification  to  the  package 
satisfies  the  requirements  of  this  part 

(d)  The  NRC  will  revise  the  package 
identification  number  to  designate 
previously  approved  package  designs  as 
B(in  or  B(M),  as  appropriate,  and  with 
the  identification  number  suffix  "-8S" 
after  receipt  of  an  application 
demonstrating  that  the  design  meets  the 
requirements  of  this  part 

$71.14    General Ncefwe: DOT spedflartion 
contriner. 

(a)  A  general  license  is  issued  to  any 
hcensee  of  the  Commission  to  tran^ort 
or  to  deliver  to  a  carrier  for  transport, 
licensed  material  in  a  specifteation 
container  for  fissile  material  or  for  a 
Type  B  quantity  of  radioactive  material 
as  specified  in  the  regulations  of  DOT  in 
49  CFR  Parts  173  and  178. 

(b)  This  general  license  applies  only  to 
a  licensee  who  has  a  quality  assurance 
program  approved  by  the  Commission 
as  satisfying  the  provisions  of  Subpart  H 
of  this  part 

(c)  This  general  license  applies  only  to 
a  licensee  who —  , 


(1)  Has  a  copy  of  die  specification: 
and 

(2)  Complies  with  the  terms  and 
conditions  of  the  specification  and  the 
applicable  requirements  of  Subparts  A. 
G.  and  H  of  this  part 

(d)  This  general  license  is  subject  to 
the  limitation  that  the  specification 
container  may  not  be  used  for  a 
shipment  to  a  location  outside  the 
United  States  after  August  31, 1986, 
except  by  multilateral  approval  as 
defined  in  §173.403(o)  of  DOT 
regulations  in  49  CFR  Part  173. 

S71.ie    Qensm  UoeraM:  Use  of  foreign 

approved  package. 

(a)  A  general  license  is  issued  to  any 
hcensee  of  the  Commission  to  transport 
or  to  deliver  to  a  carrier  for  transport 
licensed  material  in  a  package  the 
design  of  which  has  been  approved  in  a 
foreign  national  competent  authority 
certificate  which  has  been  revalidated 
by  DOT  as  meeting  the  applicable 
requirements  of  49  CFR  171.12. 

(b)  Except  as  otherwise  provided  in 
this  section,  the  general  license  applies 
only  to  a  licensee  who  has  a  quality 
assurance  program  approved  by  the 
Commission  as  satisfying  the  applicable 
provisions  of  Subpart  H  of  this  piart 

(c)  Hiis  general  license  applies  only  to 
shipments  made  to  or  from  locations 
outside  the  United  States. 

(d)  This  general  license  applies  only  to 
a  licensee  who — 

(1)  Has  a  copy  of  the  applicable 
certificate,  the  revalidation,  and  the 
drawings  and  other  documents 
referenced  in  the  certificate  relatii^  to 
the  use  and  maintenance  of  the 
packaging  and  to  the  actions  to  be  taken 
prior  to  shipment  and 

(2)  Complies  with  the  terms  and 
conditions  of  the  certificate  and 
revalidation  and  with  the  applicable 
requirements  of  Subparts  A  G,  and  H  of 
this  part  With  respect  to  the  quality 
assurance  provisions  of  Subpart  H  of 


tfiia  part,  die  license  is  exenqit  from 
desiga.  constniction.  and  fiabrlcation 
considerations. 
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(a)  A  general  license  is  issaed  to  any 
licensee  of  the  Comoiission  to  transport 
fissUe  material,  or  to  deliver  fissile 
material  to  a  carrier  for  transport 
without  complying  with  the  package 
standards  of  Subparts  B  and  F  of  ti^s 
p«u1  if  the  material  is  shipped  in 
accordance  with  this  section. 

(b)  The  general  license  applies  only  to 
a  licensee  who  has  a  quality  assurance 
program  approved  by  the  Commission 
as  satisfying  the  provisions  of  Subpart  H 
of  this  part 

(c)  This  general  license  appUes  only 
when  a  package  contains  no  more  than 
a  Tjrpe  A  quantity  of  radioactive 
material.  Includiiig  only  one  of  the 
following: 

(1)  Up  to  40  g  of  uranium-23S: 

(2)  Up  to  30  g  of  uranium-233; 

(3)  Up  to  25  g  of  the  fissile 
radionuclides  of  plutonium,  except  that 
for  encapsulated  plutonium-berylliiun 
neutron  sources  in  special  form,  an  Ai 
quantity  of  plutonium  may  be  present  or 

(4)  A  combination  of  fissile 
radionuclides  in  which  the  sum  of  the    . 
ratios  of  the  amount  of  each 
radionuclide  to  the  corresponding 
maximum  amounts  in  paragraphs  (c)  (1), 
(2),  and  (3)  of  this  section  does  not 
exceed  unity.  * 

(d)  This  general  license  applies  only 
when,  except  as  specified  below  for 
encapsulated  plutonidm-beryllium 
sources,  a  package  containing  more  than 
15  g  of  fissile  radionuclides  is  labeled 
with  a  transport  index  not  less  than  the 
number  given  by  the  following  equation, 
where  the  package  contains  x  g  of 
uranium-235,  y  g  of  uranium-233,  and  z  g 
of  the  fissile  radionuclides  of  plutonium: 


IS 


rum  Transport  Index =(0.40x+0.67y-t-z)  (  1- 
V        x+y+z 


) 


For  a  package  in  which  the  only  fissile 
material  is  in  the  form  of  encapsulated 
plutonium-beryUiiun  neutron  sources  in 
special  form,  the  transport  index  based 
on  criticality  considerations  may  be 
taken  as  0.026  times  the  number  of 
grams  of  the  fissile  radioouclides  of 
plutonium  in  excess  of  15  g.  In  all  cases, 
the  transport  index  must  be  rounded  up 
to  one  decimal  place  and  may  not 
exceed  10.0. 


$  71.20    General  Rcense:  FiasNe  material. 


(a)  A  general  license  is  issued  to  any 
licensee  of  the  Commission  to  transport 
fissile  material,  or  to  deliver  fissile 
material  to  a  carrier  for  transport 
without  complying  with  the  package 
standards  of  Subparts  E  and  F  of  this 
part  if  the  material  is  shipped  in 
accordance  with  this  section. 


(b)  The  general  license  applies  only  to 
a  licensee  who  has  a  quality  assurance 
program  approved  by  the  Commission 
as  satisfying  the  provisions  of  Subpart  H 
of  this  part. 

(c)  This  general  license  applies  only 
when — 

(1)  The  package  contains  no  more 
than  a  Type  A  quantity  of  radioactive 
material; 


(2)  Neither  beryllium  nor  hydrogenous 
material  enriched  in  deuterimn  is 
present; 

(3)  The  total  mass  of  graphite  present 
does  not' exceed  150  times  the  total  mass 
of  uranium-235  plus  plutonium; 

(4)  Substances  having  a  higher 
hydrogen  density  than  water.  e.g., 
certain  hydrocartxin  oils,  are  not 
present  except  that  polyethelene  may 
be  used  for  paddng  or  wrapping: 

(5)  Uranium-233  is  not  present  and 
the  amount  of  plutonium  does  not 
exceed  1  percent  of  the  amount  of 
uranium-235; 

(6)  The  amount  of  uranium-235  is 
liinited  as  follows: 

(i)  If  the  fissile  radionuclides  are  not 
uniformly  distributed,  the  maximum 
amount  of  uranium-235  per  package  may 
not  exceed  the  value  given  hi  TaUe  I  of 
this  part  or 

(ii)  If  the  fissile  radionuclides  an 
distributed  uniformly  fi^e^  cannot  form  a 
lattice  airangeoient  within  the 
packaging],  the  maximum  amount  of 
uranium-235  per  package  may  not 
exceed  the  value  given  in  Table  II  of  this 
part;  and 

(7)  The  transpcvt  index  of  each 
package  based  on  criticality 
considerations  is  taken  as  10  times  the 
number  of  grams  of  uraniiun-235  in  the 
package  divided  by  the  nmyimiim 
allowable  number  of  grams  per  package 
in  accordance  with  Table  I  or  Table  Ii  of 
this  part  as  applicable. 

Table  I.— Permissible  Mass  of  Urani- 
um-235 Per  Fissile  Material  Pack- 
age Appucabue  to  §  71 .20(cK6)(i) 
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571.22   Qsnsralloense:FissNe material, 
■mlted  quantity,  controHsd  shipment 

(a)  A  general  license  is  issued  to  any 
licensee  of  the  Commission  to  transport 
fissile  material,  or  to  deliver  fissile 
material  to  a  carrier  for  transport 
without  complying  with  the  package 
standards  of  Subparts  E  and  F  of  this 
part  if  limited  material  is  shipped  in 
accordance  with  this  section. 

(b)  The  general  license  applies  only  to 
a  licensee  who  has  a  qualify  assurance 
program  apptoved  by  the  Commission 
as  satisfying  the  provisions  of  Subpart  H 
of  thispart 

(c)  This  general  license  applies  only 
when  a  package  contains  no  more  than 
a  Type  A  quantify  of  radioactive 
material  and  no  more  than  400  g  total  of 
the  fissile  radionuclides  of  plutonium 
encapsulated  as  plutonium-beryllium 
neutron  sources  hi  special  form. 

(d)  This  gmieral  license  applies  only 
when  the  fissile  radionuclides  in  the 
shqiment  exceed  none  of  the  following: 

(1)  500  g  of  uranium-235; 

(2]  300  g  total  of  uranium-233.  and  the 
fissile  radionuclides  of  plutonium; 

(3)  A  total  quantify  of  uranium-233. 
uranium-235,  and  die  fissile 
radionuclides  of  plutonium  so  that  the 
sum  of  die  ratios  of  the  quantify  of  each 
radionuclide  to  the  quantify  specified  hi 


paragraphs  (d)(1)  and  (d)(2)  of  diis 
section  exceeds  unity;  or 

(4)  2,500  g  total  of  the  fissUe 
radionuclides  of  plutonium  encapsulated 
as  plutonium-beryllium  neutron  sources 
in  special  form. 

(e)  This  general  Ucense  applies  only 
when  shipment  of  these  packages  is 
made  under  procedures  specifically 
authorized  by  DOT  in  accordance  with 
49  CFR  Part  173  of  iu  regulations  to 
prevent  loading,  transport  or  storage  of 
these  packages  with  other  fissile 
material  shipments. 


571.24    General  Roenea: 


(a)  A  general  license  is  issued  to  any 
licensee  of  the  Commission  to  transport 
fissile  material  or  to  deliver  fissile 
material  to  a  carrier  for  transport 
without  complying  with  the  package 
standards  of  Subparts  B  and  F  of  this 
part  if  limited  material  is  shipped  in 
accordance  with  this  section. 

(b)  The  general  license  applies  only  to 
a  licensee  who  has  a  qualify  assurance 
program  approved  by  the  Commission 
as  satisfying  the  provisions  of  Subpcul  H 
of  this  part 

(c)  This  general  Ucense  applies  only 
when— 

(1)  No  package  contains  more  than  a 
Type  A  quantify  of  radioactive  material* 

(2)  The  packaging  does  not 
incorporate  lead  shielding  exceeding 

5  cm  in  thickness,  tungsten  shielding,  or 
uranium  shielding: 

(3)  Neither  beryllium  nor  hydrogenous 
material  enriched  in  deuterium  is 
present 

(4)  The  total  mass  of  graphite  present 
does  not  exceed  150  times  the  total  mass 
of  uranium-235  and  plutonium; 

(5)  Substances  having  a  higher 
hydrogen  densify  than  water,  e-g.. 
certain  hydrocarbon  oils,  are  not 
present  except  that  polyethylene  may 
be  used  for  packing  or  wrapping: 

(6)  For  fissilie  contents  containing  no 
uranium-233  and  less  than  1  percent 
total  plutonium  if  the  fissile 
radionuclides  are — 

(i)  Not  uniformly  distributed,  the 
maximum  amount  of  uranium-235  per 
consignment  does  not  exceed  the  value 
given  in  Table  III  of  this  part  or 

(ii)  Distributed  uniformly  and  cannot 
form  a  lattice  arrangement  within  the 
packaging,  the  maximum  amount  of 
uranium-235  per  shipment  does  ndt 
exceed  the  value  given  in  Table  IV  of 
thispart 

[7]  For  fissile  contents  containing 
uranium-233  or  more  than  1  percent 
plutonium,  the  total  mass  of  fissile 
material  per  shipment  is  limited  so  that 
the  sum  of  the  number  of  grams  of 
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uraniiiB-23&  divided  tqF  400,  ^number      and  the-oamber  of 
of  grains  (tf  piutoniam  divided  by  225. 


vivtmAimttai     dhridsd  by  250  does  not  exceed  oaity  as 
expreased  in  the  fotmda 


uraniuiii- 
235 


«•» 


grams 
plutonium 

22Sg 


0UBS  unninm- 
233 

290g 
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(8)  The  transport  must  be  direct  to  the 
consignee  without  any  intermediate 
transit  storage;  and 

(9)  Shipment  of  these  packages  is 
made  under  procedures  specifically 
authorised  by  DOT  in  accordance  with 
48  CFR  Part  173  of  its  regulations  to 
prevent  loading,  transport,  or  storags  of 
these  packages  with  other  fissile 
material  shipments. 

Table  til— Permissible  Mass  of  Uram- 
UM-235  Pen  RssiLE  Material  Smip- 

MB«T  APPLICABLE  TO  fi  71.24(cK6)(i) 

CNonuNfocin  dtotribudon  j 
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600 

640 
655 

675 
860 
710 
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750 
780 
810 
850 
900 
950 

i/no 

1.100 
1.250 
1400 
2.050 
3.400 
4.000 
8.500 
15.000 


Table  IV.— Permissible  Mass  of  Uram- 
uM-235  Per  Fssile  Material  Ship- 
ment Applicable  to  9  7l.24<cK6)^') 
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Table  IV.— Permissible  Mass  of  Urank 
UM-235  Per  Fissile  Material  Ship- 
ment applicable  to  i  71.24(C)(6)(S)— 
Continued 

CUnMofm  dbtributlon] 


Subpart  O— Application  for  Package 
Approval 


^JOBo 

1.150 


171.31 

(a)  An  application  for  an  approval 
under  this  part  must  include,  for  each 
proposed  pack^ing  design,  the 
following  infonnatioii. 

(1)  A  package  descripticm  as  reqnlred 
by  i  71.33; 

(2)  A  padiage  evaluation  as  required 
by  S  71.35;  and 

(3)  A  quality  assurance  program 
description  as  required  by  {  71.37  or  a 
reference  to  a  previoosly  approved 
quality  assurance  program. 

(b)  Except  as  provided  in  |  TIJS,  an 
af^Ucation  for  modification  of  a 
package  design,  whether  4br 
modification  of  the  packaging  or 
authorized  contents,  must  indude 
sufficient  information  to  demonstrate 
that  atM  proposed  design  satisfies  the 
package  standards  in  ^ect  at  the  time 
the  application  is  filed. 

(c)  The  applicant  dull  identify  any 
estaUished  codes  and  standards 
proposed  for  use  in  package  design, 
fabrication,  assembly,  testing, 
mauitenance.  and  use.  In  the  absence  of 
any  codes  and  standards,  the  applicant 
shall  describe  and  Justify  die  basis  and 
rationale  used  to  firamolate  the  package 
qualify  assiirance  iMogram. 

S71JS   Packaps jescripMoa 

The  application  must  include  a 
desaipti<m  of  the  proposed  package  in 
suffident  detail  to  identify  the  padcage 


accurately  and  provide  a  suffident  basis 
for  evahiation  irf  the  package.  The 
description  most  Indude — 

(a)  With  respect  to  the  packaging— 

(1)  Classification  as  1^  B(IJ).  Type 
B{M).  or  fissile  matarial  padcaging: 

(2)  Gross  weight; 

(3)  Model  number. 

(4)  Identification  of  the  containment 
system: 

(5)  Specific  materials  of  censtraction. 
weights,  dimensions,  and  fabrication 
mettiods  of— 

(i)  ReceptadM: 

(ii)  Materials  specificaUy  used  as 
nonfissile  neutron  absorbers  or 
moderators; 

(iii)  Internal  and  external  structures 
supporting  or  protecting  receptacles; 

(iv)  Valves,  sampling  ports,  lifting 
devices,  and  tie-down  devices;  and 

(v)  Structural  and  medianical  means 
for  ^  transfiBr  and  dissipation  of  beat: 
and 

(0)  MentifiGatlon  and  volnmes  of  soy 
receptacles  containing  coolant. 

(b)  With  respect  to  ttie  contents  of  the 
package — 

(1)  Identificatioo  and  maximum 
radioactivify  of  radioactive  constituents; 

(2)  Identification  and  maximmn 
quantities  of  fisdie  constituents; 

(3)  Chemical  and  physical  form: 

(4)  Extent  of  reflection,  the  amount 
and  identify  of  nonfissile  materials  used 
as  neutron  absorbers  or  moderators,  and 
the  atomic  ratio  of  moderator  to  fissile 
constituents; 

(5)  Maximum  normal  operating 
pressure; 

(6)  Maximum  weight; 

(7)  Maximum  amount  of  decay  heat; 
and 

(8)  Identification  and  volumes  of  any 
coolants. 

S71.3S   Package  evaluation. 

The  api^ication  must  indude  the 
following: 

(a)  A  demonstration  that  the  package 
satisfies  the  standards  specified  in 
Subparts  E  and  F  of  this  part;     ■ 

(b)  For  a  fissile  material  package,  the 
allowable  number  of  packages  which 
may  be  tranqxirted  in  the  same  vehicle 
in  accordance  wiA  i  71.59;  and 

(c)  For  a  fissile  material  shipment  any 
proposed  spedal  controls  and 


precautions  for  transport  loading, 
unloading,  and  handUng  and  any 
proposed  spedal  controls  in  the  event  of 
an  acddent  or  dday. 


{71.37    QuaMyi 

(a)  The  applicant  shall  describe  the 
qualify  assurance  program  (see  Subpart 
H  of  this  part)  for  die  design; 
fabrication,  assembly,  testing, 
maintenance,  repair,  modificatioa  and 
use  of  the  proposed  package. 

(b)  The  applicant  shall  identify  any 
specific  provisions  of  the  qualify 
assurance  program  which  are  applicable 
to  the  particular  package  design  under 
consideration,  including  a  description  of 
the  leak  testing  procedures. 

S71J8   Renewal  of  a  certincataot 
compianee  or  guaify 


(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  each  Certificate  of 
Compliance  or  Qualify  Assurance 
Program  Approval  eiqiires  at  the  end  of 
the  day,  in  the  month  and  year  stated  in 
the  approval. 

(b)  In  any  case  in  which  a  person,  not 
less  than  30  days  prior  to  the  expiration 
of  an  existing  Certificate  of  Compliance 
or  Qualify  Assurance  Program  Approval 
issued  pursuant  to  the  part  has  filed  an 
application  in  proper  form  for  renewal 
of  either  of  those  approvals,  the  existing 
Certificate  of  Compliance  or  Qualify 
Assurance  Program  Approval  for  which 
the  renewal  application  was  filed  shall 
not  expire  until  final  action  on  the 
application  for  renewal  has  been  taken 
by  the  Commission. 

(c)  In  applying  for  renewal  of  an 
existing  Certificate  of  Compliance  or 
Qualify  Assurance  Program  Approval, 
an  applicant  must  submit  a  consolidated 
application  which  incorporates  all 
changes  to  its  program  that  are 
incorporated  by  reference  in  the  existing 
approval  certificate  into  as  few 
referenceable  documents  as  reasonably 
achievable. 

{  71.99   RaqubanMnt  for  addHtonal 


The  Commission  may  at  any  time 
require  additional  information  in  order 
to  enable  it  to  determine  whether  a 
license,  certificate  of  compliance,  or 
other  approval  should  be  granted, 
renewed,  denied,  modified,  suspended, 
or  revoked. 

Subpart  E— -Package  Approval 


{  71,41    DeinonslialkMi  of  i 

(a)  The  effects  on  a  package  of  the 
tests  specified  in  S  71.71  (Normal 
Conditions  of  Transport)  and  the  tests 
specified  in  i  71.73  (Hypothetical 


Acddent  Conditions)  and  §  71.61  (deep 
immersion  test)  must  be  evaluated  by 
subjecting  a  specimen  or  scale  model  to 
a  spedfic  test  or  by  another  method  of 
demonstration  acceptable  to  the 
Commission,  as  appropriate  for  the 
particular  feature  being  considered. 

(b)  Taking  into  account  the  type  of 
vehide,  the  method  of  securing  or 
attaching  the  package,  and  the  controls 
to  be  exerciseid  by  £e  shipper,  the 
Commission  may  permit  tiie  shipment  to 
be  evaluated  together  with  the 
transporting  vehicle. 

(c)  Environmental  and  test  conditions 
different  from  those  specified  in  §8  71.71 
and  71.73  may  be  approved  by  the 
Commission  if  the  controls  proposed  to 
be  exerdsed  by  the  shipper  are 
demonstrated  to  be  adequate  to  provide 
equivalent  safety  of  the  shipment 

f71.43   GMMral  Standards  for  al 


(a)  The  smallest  overall  dimension  of 
a  package  must  not  be  less  than  10  cm 
(3.94  in). 

(b)  The  outside  of  a  package  must 
incorporate  a  feature,  such  as  a  seal, 
that  is  not  readily  breakable  and  that 
while  intact  would  be  evidence  that  the 
package  has  not  been  opened  by 
unauthorized  persons. 

(c)  Each  package  must  indude  a 
containment  system  securely  closed  by 
a  positive  fastening  device  that  cannot 
be  opened  unintentionally  or  by  a 
pressure  that  may  arise  within  the 
package. 

(d)  A  package  must  be  of  materials 
and  construction  that  assure  that  there 
will  be  no  significant  chemical,  galvanic, 
or  other  reaction  among  the  packaging 
components,  among  package  contents, 
or  between  the  pad^aging  components 
and  the  package  contents,  including 
possible  reaction  resulting  from 
inleakage  of  water  to  the  maximum 
credible  extent  Account  must  be  taken 
of  the  behavior  of  materials  under 
irradiation. 

(e)  A  package  valve  or  other  device, 
the  failure  of  which  would  allow 
radioactive  contents  to  escape,  must  be 
protected  against  unauthorized 
operation  and,  except  for  a  pressure 
relief  device,  must  be  provided  with  an 
enclosure  to  retain  any  leakage. 

(f)  A  package  must  be  designed, 
constructed,  cmd  prepared  for  shipment 
so  that  under  the  tests  specified  in 

S  71.71  (Normal  Conditions  of 
Transport)  there  would  be  no  loss  or 
dispersal  of  radioactive  contents,  no 
significant  increase  in  external  surface 
radiation  levels,  and'no  substantial 
reduction  in  the  effectiveness  of  the 
packaging. 


(g)  A  package  must  be  designed, 
constructed,  and  prepared  for  transport 
so  that  in  still  air  at  38  *C  (100  *F)  and  in 
the  shade,  no  accessible  surface  of  a 
package  would  have  a  temperature 
exceeding  50  *C  (122  *F)  in  a 
nonexdusive  use  shipment  or  85  *C  (185 
*F)  in  an  exdusive  use  shipment 

(h)  A  package  must  not  incorporate  a 
feature  intended  to  allow  continuous 
venting  during  transport 

{71.45   Uftkig  and  tia-dewn  standards  for 


(a)  Any  lifting  attachment  tiiat  is  a 
structural  part  of  a  package  must  be 
designed  with  a  minimum  safefy  factor 
of  three  against  yielding  when  used  to 
lift  the  package  in  the  intended  manner, 
and  it  must  be  designed  so  that  failure  of 
any  lifting  device  under  excessive  load 
would  not  Impair  the'abilify  of  the 
package  to  meet  other  requirements  of 
this  subpart  Any  other  structural  part  of 
the  package  which  could  be  used  to  lift 
the  package  must  be  capable  of  being 
rendered  inoperable  for  Ufting  the 
package  during  transport  or  must  be 
designed  with  strength  equivalent  to 
that  required  for  liftiiag  attachments. 

(b)  Tie-down  devices: 

(1)  If  there  is  a  system  of  tie-down 
devices  which  is  a  structural  part  of  the 
package,  the  system  must  be  capable  of 
mthstanding,  without  generating  stress 
in  any  material  of  the  package  in  excess 
of  its  yield  strength,  a  static  force 
applied  to  the  center  of  gravify  of  the 
package  having  a  vertical  component  of 
2  times  the  weight  of  the  package  with 
its  contents,  a  horizontal  component 
along  the  direction  in  which  the  vehicle 
travels  of  10  times  the  weight  of  the 
package  with  its  contentsr  and  a 
horizontal  component  in  the  transverse 
direction  of  5  times  the  weight  of  the 
package  with  its  contents. 

(2)  Any  other  structural  part  of  the 
package  that  could  be  used  to  tie  down 
the  package  must  be  capable  of  being 
rendered  inoperable  for  tying  down  tiie 
package  during  transport  or  must  be 
designed  with  strength  equivalent  to 
that  required  for  tie-down  devices. 

(3)  Each  tie-do%vn  device  which  is  a 
structural  part  of  a  package  must  be 
designed  so  that  failure  of  the  device 
under  excessive  load  would  not  ijppair 
the  abilify  of  the  package  to  meet  other 
requirements  of  this  part. 

S71.47   External  radiation  standards  for  ai 


A  package  must  be  designed  and 
prepared  for  shipment  so  that  the 
radiation  level  does  not  exceed  200 
mrem/h  (2  mSv/h)  at  any  point  on  the 
.^accessible  external  surface  of  the 
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package  and  the  ^anspoit  index  defined 
in  9  71.4  does  not  excrod  m  For  a 
package  tranaported  as  exclusive  ose  by 
rail,  h^way,  or  water,  radiation  levels 
external  to  the  package  may  exceed 
these  limits,  but  must  not  exceed  any  of 
die  following  limits: 

(a)  Radiation  levels  on  the  accessible 
external  sorfece  of  the  padcage  must  not 
exceed  200  mrem/h  (2  mSv/h)  unless  the 
following  conditions  are  met  in  which 
case  the  limit  is  1000  mrem/h  (10  mSv/ ' 

h): 

(1]  The  shipment  is  made  in  a  closed 
transport  vehicle; 

(2)  Provisions  are  made  to  secure  the 
package  so  that  its  position  within  the 
vehicle  remains  fixed  during 
transportation;  and 

(3)  Tlwre  are  no  loading  or  unloading 
operations  between  the  beginning  and 
end  of  the  transportation; 

(b)  Radiation  levels  at  any  point  on 
the  outer  siffface  of  the  vehicle  must  not 
exceed  200  mrem/h  (2  mSv/h).  including 
the  vppm  and  lower  surfaces,  or,  in  the 
case  of  a  flat-bed  style  vehicle,  at  any 
point  on  the  vertical  planes  protected 
from  the  oatw  edges  of  the  vehicle,  on 
the  upper  surface  of  the  load  (or 
enclosure  if  used),  and  on  the  lower 
external  surface  of  die  vehicle; 

(c)  Ra(fiation  levels  at  any  point  2  m 
from  the  outer  lateral  surfaces  ofthe 
vehicle  (exdsding  the  top  and  underside 
of  the  vehicle),  or,  in  the  case  of  a  flat- 
bed style  vehicle,  at  any  point  2  m  from 
the  vtttical  planes  projected  by  the 
outer  edges  of  the  vehkle  (excluding  the 
top  and  underside  of  the  vehicle]  must 
not  exceed  10  mrem/h  (ai  mSv/h);  end 

(d)  Radiation  levels  in  any  normally 
occupied  positions  of  the  vdiicle  must 
not  exceed  2  rarem/h  [JOi  mSv/h). 
except  diat  this  provision  does  not  apply 
to  private  carriers  when  persons 
occupying  these  positions  are  provided 
with  special  health  supervision, 
personnel  radiation  exposure  monitoring 
devices,  and  training  in  accordance  with 
S  19l12  oi  diis  chapter. 


f71J1 

-B 


forT)ppa 


(a)  Except  as  provided  in  {  71Ji2.  a 
Type  B  package.  In  additi<n  to  satisfying 
die  reqairements  of  11 7141-71.47,  orast 
be  derigned,  constractad.  and  prepawd 
for  shipment  so  that  under  the  tests 
specified  in — 

(1)  Section  71.71  (Ncmnal  Conditions 
of  Tranwort).  there  would  be  no  loss  or 
dispersal  of  radioactive  contents,  as 
demonstrated  to  a  sensitivity  of  10^  Aa 
p«r  bow,  no  sigDificant  increase  in 
external  surface  radiation  levels,  and  no 
substaitfial  reduction  in  the 
effectivMiess  of  die  padcagfaig:  and 


(2)  Section  71.73  (Hypodietical 
Aoddoit  Conditfons),  there  would  be  no 
escape  of  krypton-as  exceeding  lOAi  in 
one  wedc  no  escape  of  other 
radioactive  meterial  exceeding  a  total 
amount  Ai  in  one  week,  and  no  external 
radiation  dose  rate  exceeding  1  rem/h 
(10  mSv/h]  at  1  m  bom  the  external 
surface  of  the  package. 

(b)  Compliance  with  the  permitted 
activity  release  limits  of  paragraphia)  of 
this  section  must  not  depend  upon  filters 
or  upon  a  mechanical  cooling  system. 

17152  Exemption  for  low-epecifio<aellvNy 
(ISA)  package*. 

(a)  A  package  need  not  satisfy  the 
requirement  of  (  71.51(a)(1)  which  limits 
the  loss  or  dispersal  of  radioactive 
contents  if  it  contains  <xily  low-spedfic-' 
activity  aiaterial  and  is  transported  as 
exdudve  use,  but  is  subject  to  SI  71.43- 
71.47  of  diis  part  including  1 71.^f). 

(b)  A  package  need  not  satisfy  the 
requiraments  of  {  71.51  if  it  contains 
only  low-specific-activity  material  and 
is  transported  as  exclusive  use,  bot  is 
subject  to  ii  7141  diroo^  7147  of  diis 
part  inchi^  1 71.43(f).  This  paragra4>h 
(b)  expires  on  (one  year  after  effective 
date). 

17153  Fiaale  material  exampttons. 
The  following  packages  are  exempt 

bom  fissile  mat^ial  classification  and 
from  the  fissile  material  standards  of 
S  71.55  and  S  71.59,  but  are  subject  to  all 
other  requirements  of  this  part 

(a)  A  package  containing  not  more 
than  15  g  of  fissile  material  If  material  is 
tranaported  in  bulk,  die  quantity 
limitation  applies  to  die  conveyance; 

(b)  A  package  containing 
homogeneous  hydrogenous  solutions  or 
mixtures  where: 

(1)  The  minhnnm  ratio  of  the  number 
of  hydrogen  atXMns  to  the  number  of 
atoms  of  fissile  radionuclides  (H/X)  is 
5,200; 

(2)  The  fn^iiii""""  concentradon  of 
fissile  radionuclides  is  5  g/1;  and 

(3)  The  ininf<iniim  mass  of  fissile 
radionuclides  bi  die  package  is  800  g. , 
except  for  a  mixture  where  the  total 
mass  of  plutonium  and  oranium-233 
exceeds  1  percent  of  the  mass  of 
uraniuni-235,  die  Umit  is  500  g.  If  die 
material  is  transported  in  bunc  other 
than  by  aircraft  die  qrantity  Hndtatians 
apply  to  die  uuuveyauce, 

(c)  A  padcage  containing  nranimn 
enridied  in  tffaninni*235  to  a  maximum 
of  1  percent  by  Wright  and  with  a  total 
plutonhnn  and  uniuiiuii-233  content  of 
iqi  to  1  percent  (rf  the  mass  of  nranhnn- 
23S.  if  tte  fisrile  radiobndldes  are 
distributed  homogeneonsiy  duuuBhont 
the  package  contents  and  do  not  fcnn  a 
lattice  arrangement  within  dM  padcagK 


(d)  A  padcage  contalnfng  any  fissile 
material  if  it  does  not  contain  nuve  than 
5  g  of  fissile  radionucUdes  In  any  10 1 
vohune,  and  if  die  material  is  padcaged 
so  as  to  wintntain  this  limit  of  fissile 
radionuclide  concentration  during 
normal  transport 

(e)  A  padcage  containing  not  more 
dian  1  kg  of  plutonium  of  which  not 
more  than  20  percent  by  mass  may 
consist  of  plutonium-230,  plutoiiiimi-241, 
or  any  comUnation  of  those 
radionuclides;  or 

(f)  A  padcage  containing  liquid 
sdotions  d  oranyl  nitrate  enriched  in 
uraniuni-235  to  a  inn»in«iin  of  2  percent 
by  weight  widi  total  plutonium  and 
uranium-233  not  more  than  0.1  percent 
of  the  mass  (rfuranium-235  and  vrith  a 
minimum  nftrogren-to-oranium  atomic 
ratio(N/U)of2. 


S715S 


(a)  A  package  osed  for  the  shipment 
of  fissile  material  most  be  designed  and 
construdted  in  accordance  with 

1 1 7141-7147.  When  required  by  dM 
total  amount  of  radioactive  matnial,  a 
package  used  for  die  sh^nnent  of  fissOe 
mater^  must  also  be  designed  and 
conatmcted  in  accordanoe  with  S  7151. 

(b)  Except  as  provided  in  par^raph 
(c)  of  this  section,  a  package  used  for  the 
shipment  of  fissUe  material  must  be  so 
desired  and  constructed  and  its 
contents  so  limited  diet  it  would  be 
suboitical  if  water  were  to  leak  into  the 
containiaant  systeoi  or  Uqoid  contents 
were  to  leak  out  of  die  containment 
system  so  that  nnder  the  followfaig 
conditions,  maxaamn  reactivity  of  die 
fissile  material  would  be  attained: 

(1)  The  most  reactive  credible 
configoration  consistent  with  die 
chemical  and  physical  form  of  the 
material; 

(2)  Moderation  by  water  to  die  most 
reactive  credible  extent  and 

(3)  Close  fuU  reflection  of  the 
containment  system  by  water  on  all 
sides. 

(c)  The  Commission  may  aiqirove 
exceptions  to  die  leqairements  of 
paragraph  (b)  of  diis  section  if  the 
package  incorporates  spedal  design 
features  diat  ensure  that  no  single 
packagiog  error  would  permit  leakage, 
and  if  aniropriate  measures  are  taken 
before  eadi  shipment  to  ensure  that  the 
containmaBtsystaai  does  net  leak. 

(d)  A  package  used  for  the  wUfoaat 
of  fissile  matodal  must  be  so  designed 
and  constmcted  and  Its  contHite  sO 
llndted  dMt  nadsr  dke  tssls  specffisd  In 
1 71.7%  ^fomal  Conditioas  of 
t^iansport)— 

[1)  llie  oontoots  WDold  be  saberitiod 


(2)  The  geometric  form  of  the  package 
contents  would  not  be  substantially 
altered; 

(3)  There  would  be  no  leakage  of 
water  into  the  containment  system 
unless,  in  the  evaluation  of  undamaged 
packages  under  i  71.59(b)(1),  it  has  been 
assumed  diet  moderation  is  present  to 
such  an  extent  as  to  cause  maximnm 
reactivity  consistent  with  the  chemical 
and  physical  form  ofthe  material;  and 

(4)  There  wiU  be  no  substantial 
reduction  in  die  effectiveness  ofthe 
packaging,  including: 

(i)  No  more  dian  5  percent  reduction 
in  ^e  total  effective  volume  of  die 
packaging  on  whicji  nuclear  safety  is 
assesMd: 

(ii)  No  more  than  5  percent  reduction 
in  the  efiiective  spacing  between  die 
fissile  contents  and  the  outer  sorfece  of 
the  packaging;  and 

(iU)  No  occurrence  of  an  aperture  in 
the  outer  surface  of  the  packagng  large 
enough  to  permit  the  entry  of  a  10  cm  (4 
in)  cube. 

(e)  A  padcage  used  for  the  shipment  of 
fissile  materid  must  be  so  designed  and 
constructed  and  its  contents  so  limited 
that  under  the  tests  specified  in  f  71.73 
(Hypodietical  Acddent  Conditions),  the 
package  would  be  subcriticaL  For  diis 
determdnation,  it  must  be  assumed  that: 

(1)  The  fissile  material  is  in  the  most 
reactive  credible  configmation 
consistent  with  die  damaged  condition 
ofthe  pedcage  and  the  dramical  and 
pbsrsical  fonn  of  the  contents; 

(2)  Water  moderatfon  occurs  to  die 
most  reactive  cretfible  extent  consistent 
with  the  damaged  condition  of  the 
padcage  end  the  chemical  and  physical 
form  of  the  contents;  and 

(3)  There  is  reflection  by  water  on  all 
sides,  es  close  as  is  consistent  with  the 
damaged  ccmdition  of  the  pedcage. 

§  7159    Standards  for  anaye  of  fiaaNa 


(a)  A  fissile  material  package  must  be 
controlled  by  either  the  shinier  or  the 
carrier  during  transport  to  assure  that  an 
array  of  such  packages  remains 
suboiticaL  To  enable  this  control,  the 
designer  of  a  fissile  material  package 
shall  derive  a  number  "N"  based  on  all 
the  following  conditions  being  satisfied, 
assuming  packages  are  stacked  together 
in  any  arrangement  and  with  close 
reflecticm  m  all  sides  by  waten 

(1)  Five  times  "N"  undamaged 
packages  with  nothing  between  the 
packages  would  be  sdMaitical; 

(2)  Two  times  "N"  damaged  packages, 
if  each  package  were  subJMted  to  the 
tests  spedfied  in  {  71.73  (Hypothetical 
Acddent  Conditions)  would  be 
subcritical  wi&  optimum  interspersed 
hydrogenous  moderation;  and 


(3)  The  value  of  "N"  cannot  be  less 
than  0.5. 

(b)  The  transport  index  based  on 
nuclear  criticality  control  shall  be 
obtained  by  dividing  the  number  50  by 
the  value  of  "N"  derived  using  the 
procedures  specified  in  paragraph  (a)  laf 
this  section.  The  value  of  the  transport 
index  for  nudear  criticality  control  may 
be  zero  provided  that  an  unlimited 
number  of  packages  is  subcritical  such 
that  the  value  of  "N"  is  efi'ectively  equal 
to  infinity  under  the  procedures 
specified  in  paragraph  (a)  of  this  section. 
Any  transport  index  greeter  than  zero 
must  be  rounded  up  to  the  first  decimal 
place. 

(c)  Whoe  a  fissile,  material  padcage  is 
assigned  a  nudear  criticality  control 
transport  index — 

(1)  Not  in  excess  of  10.  that  padcage 
may  be  shipped  by  any  carrier,  and  diet 
cairier  provides  adequate  criticality 
control  by  hmittng  the  sum  of  the 
transport  indexes  to  SO  in  a  non- 
exclusive use  vehicle  and  to  100  in  an 
exdusive  use  vriiide. 

(2)  in  exceet  cd  lOi  that  package  may 
only  be  shipped  by  exdusive  use  vehide 
or  other  shinier  controlled  qrstem 
specified  by  DOT  for  fissile  material 
packages.  The  diaper  prayides 
adequate  criticalify  contrd  by  limiting 
die  sum  of  the  transport  indexes  to  100 
in  an  exclusive  use  vdude. 

{7151    Spedsl  rsQuirenMnt  for  kradlated 
nudear  fast  shtpmanta. 

A  package  for  irradiated  nudear  foel 
with  activity  greater  Uian  10'  Ci  (37  PBq] 
must  be  so  duigned  that  if  it  were 
immersed  under  a  heed  of  water  of  at 
least  200  m,  there  would  be  no  rupture  of 
the  containment  system.  For 
demonstration  purposes,  an  external 
gauge  pressure  of  at  least  2  MPa  (290 
psi)  is  considered  to  meet  these 
conditions. 


{7153   Special raqHiraniento for 
IMiUNHuni  ■HI  omar  man  iwiiKiwy 


(a)  Radioactive  materials  with  an  As 
value  of  0.01  Ci  (0.37  CSq)  or  less  being 
shipped  in  a  quantity  in  excess  of  20  Ci 
(0.74  TBq)  per  pedcage  must  be  shipped 
as  a  solid. 

(b)  Radioactive  materials  with  an  As 
value  of  0.01  Ci  (a37  GBq)  or  less  being 
shipped  in  a  quantity  in  excess  of  20  Ci 
(a74  TBq)  per  package  must  be 
padcaged  in  a  separate  inner  container 
placed  within  outer  packaging  that 
meets  the  requirements  of  Subparto  E 
and  F  for  padcaging  of  material  in 
normal  form.  If  the  entire  package  is 
subjected  to  the  teste  specified  in  1 71.71 
(Normal  Conditions  of  Transport),  the 
separate  inner  container  must  not 


release  ite  contente  as  demonstrated  to 
a  sensitivity  of  10"*  As/h.  If  the  entire 
package  is  subjected  to  the  tests 
specified  in  {  71.73  (Hypothetical 
Acddent  Conditions),  the  separate  inner 
container  must  restrid  the  loss  of  its 
ccmtente  to  not  more  dian  As  in  one 
week.  Solid  radioactive  materials  in  the 
following  forms  are  exempt  from  the 
requiremente  of  this  para^aph: 

(1)  Reactor  fuel  elemento; 

(2)  Metal  or  metal  allojn  and 

(3)  Other  radioactive  material  bearing 
sc4ids  that  the  Conunission  determines 
should  be  exempt  from  the  requirements 
of  this  section. 

{7154   Special  rsQulreaiento  for 
phitonkanalrablpnients. 

(a)  A  package  for  the  shipment  of 
plutonium  by  air  subject  to  {  71.88(a)(4). 
in  addition  to  satisfying  dw  ' 
requiremente  of  f  {  71.41-7153,  as 
appUcable,  must  be  desired, 
constructed,  and  prepared  for  shipment 
so  that  under  the  teste  specified  in — 

(1)  Section  71.74-(Fhitonittm  acddent 
conditions) — 

(i)  The  containment  vessel  would  not 
be  ruptured  in  ite  post-tested  condition 
and  die  package  must  provide  a 
suffident  degree  of  ocmtainment  to 
restrid  accumulated  loss  of  plutonium 
contente  to  not  more  than  an  A«  quantity 
in  a  period  of  1  week; 

(ii)  The  external  radiation  level  would 
not  exceed  1  rem/h  at  a  distance  of  2.95 
ft  (0.9  m)  from  the  surface  of  the  padcage 
in  ite  posttested  condition  in  air,  and 

(iU)  A  single  package  and  an  array  of 
packages  is  demonstrated  to  be 
subcritical  in  accordance  with  this  part, 
except  that  the  damaged  condition  of 
the  package  must  be  considered  to  be 
diet  which  resulte  from  the  plutonium 
accident  teste  to  1 71.74  rather  than  the 
hypothetical  acddent  teste  to  {  71.73; 
and 

(2)  Paragra|rfi  71.74(c).  Aiere  would  be 
no  detectaUe  leakage  of  water  mto  the 
conteinment  vessel  of  the  package. 

(b)  With  reaped  to  the  package 
requirements  of  paragraph  (a),  tiiere 
must  be  a  demonstration  or  analytical 
assessment  showing  that — 

(1)  The  results  of  the  frfiysical  testing 
for  package  qualification  would  not  be 
aversely  afiected  to  a  significant  extent 

by- 

(i)  The  presence,  during  the  teste,  of 
the  actoal  contente  that  will  be 
transported  to  the  package,  and 

(ii)  Ambient  water  temperatures 
ranging  from  0.6  *C  (-(-33  '¥)  to  38  *C 
(+100  *F)  for  those  qualification  teste 
tovolving  water,  and  ambient 
atmospheric  temperatures  ranging  from 
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-40  X  (-40  T)  to  -1-54  'C  (+130  'FJ  for 
the  other  qualification  tests. 

(2)  The  ability  of  the  package  to  meet 
the  acceptance  standards  prescribed  for 
the  accident  condition  sequential  tests 
would  not  be  adKrersely  affected  if  one 
or  more  tests  in  the  sequence  were 
deleted. 


17135 

The  CtHnmission  may,  by  rule, 
regulation,  or  order,  impose 
requirements  upon  any  licensee  in 
addition' to  those  established  ia  this  part 
as  it  deems  necessary  or  appropriate  to 
prctect  public  health  or  to  minimixe 
danger  to  life  or  property. 

Subpert  P-^aekage  and  Spedal  Fonn 
Teele> 

17171    NenasleendMonBOflnrapefl 

(a)  Evaluation.  Evaluation  of  each 
padcage  design  nndn  normal  conditions 
of  transport  must  include  a 
determination  of  the  efiect  on  that 
design  of  the  ooodltiflas  and  tests 
spedfied  in  this  section.  Separate 
specimens  may  be  used  for  die  free  drop 
test  die  oompressioa  test,  and  the 
penetratioB  test  if  eadi  qiecimai  Is 
subjected  to  the  water  spray  test  before 
being  subjected  to  any  oi  dw  other  tests. 

(b)  Initial  conditions.  With  respect  to 
the  initial  conditions  for  the  tests  in  diis 
section,  the  denxmstration  of 
compliance  with  the  reaute«nents  of  Ihis 
part  must  be  based  on  the  mnbient 
temperature  preceding  and  following  the 
tests  remaining  constant  at  that  value 
between  -29  'C  (-20  *F)  and  +38  *C 
(100  *F)  which  is  most  unfavorable  for 
the  feature  under  consideration.  The 
initial  internal  pressure  within  the    , 
containment  system  must  be  considered 
to  be  the  m*iriiniim  normal  operating 
pressure,  unless  a  lower  internal 
pressure  consistent  with  the  ambient 
temperature  considered  to  precede  and 
follow  the  tests  is  more  unfavorable. 

(c)  Conditions  and  tests— {1)  Heat  An 
ambient  temperature  of  38  *C  (iQp  *F)  in 
still  air,  and  insolation  according  to  the 
following  table: 
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(2)  Cold.  An  ambient  temperature  of 
-40  *C  (-40  *F)  in  still  air  and  shade. 

[Z)  Reduced  external  pressure.  An 
external  pressure  of  25  kPa  (3.63  lb/in  >) 
absolute. 

(4)  Increased  external  pressure.  An 
external  pressure  of  140  kPa  (20.3  lb/in') 
absolute. 

(5)  Vibration.  Vibration  normally 
incident  to  transport 

(6)  Water  spray.  A  water  spray  diat 
simulates  exposure  to  rainfall  of 
approximately  5  cm/h  (1^  in/h)  for  at 
least  one  hour. 

(7)  Ave  d!rop.  Between  \Ji  and  2J 
hours  after  (be  conclusion  of  the  water 
spray  test  a  free  drop  dirough  the 
distant  specified  bdow  onto  a  flat 
essential^  unyielding,  horizontal 
surface,  striking  the  surfeoe  in  a  position 
for  which  maximum  damage  is 
expected.  For  fissile  material  packages, 
this  free  drop  Dsust  be  preceded  by  a 
free  drop  from  a  height  of  0.3  m  (a984  ft) 
on  each  comer  or,  in  the  case  of  a 
cylindrical  fissile  material  package,  onto 
eadh  of  &e  quarters  of  each  rim. 

Criteria  For  Free  DROP  Test 
(Weioht/Ootance) 
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(8)  Comer  drop.  A  free  drop  onto  each 
comer  of  the  package  in  successioa  or 
in  the  case  of  a  cylindrical  package  onto 
each  quarter  of  each  rim,  from  a  height 
of  0.3  m  (0.984  ft)  onto  a  flat  essentially 
unyielding,  horizontal  surface. Hiis  test 
applies  only  to  fiberboard  or  wood 
rectangular  packages  not  exceeding 50, 
kg  (110  Hm)  and  fiberboard  or  wood  ^  •' 
cylindrioalpackages  not  exceeding  160 
kg  (220  lbs). 

(9)  Compression.  For  packages 
weighting  vf  to  5,000  kg  (11.000  lbs),  die 


package  must  be  subjected,  for  a  period 
of  24  hcnirs.  to  a  compressive  load 
anilied  uniformly  to  die  top  and  bottom 
of  the  package  in  the  position  in  whidi 
the  package  would  normally  be 
transported.  The  compressive  load  must 
be  die  greater  of  the  following: 

(i)  The  equivalent  of  five  times  the 
weight  of  the  package;  or 

(ii)  Tlie  equivalent  of  13  kPa  (1.89  lb/ 
in^  multiplied  by  the  vertically 
projected  area  of  the  package. 

(10)  Penetration.  Impact  of  the 
hemispherical  end  of  a  vertical  steel 
cylinder  of  iJL  cm  (luBB  in)  diameter  and 
8  kg  (13.2  lbs)  mass,  dropped  from  a 
hel^t  of  1  m  (3.28  fi)  onto  the  exposed 
suirace  of  the  package  which  is 
e^qiected  to  be  mostviihisrable  to- 
puncture.  The  long  axis  of  die  cylinder 
must  be  perpendicular  to  the  package 
surface. 

r  i.fS    nyponwDcai  ■CGRMin  cononion*. 

(a)  Test  procedures.  Evaluation  for 
hypodietiod  accident  conditions  is  to  be 
based  on  sequential  application  of  the 
tests  specified  in  this  section,  in  the 
ocder  indicated,  to  determine  their 
cumulative  effect  on  a  package  or  array 
of  padcages.  An  undamaged  specimen 
may  be  used  for  die  water  immersion 
tests  spedfied  in  paragraphs  (c)  (5)  and 
(6)  of  tiiis  section. 

(b)  Test  conditions,  Wifli  respect  to 
die  initial  conditions  for  the  tests, 
except  for  the  water  immersion  tests,  to 
demonstrate  compliance  with  die 
requiremento  <tf  this  part  during  testing, 
the  ambient  air  temperature  before  and 
after  the  teste  must  remain  constant  at 
diat  value  between  -29  *C  (-20  *F)  and 
+38  *C  (100  *F)  which  is  most 
unfavorable  for  the  feature  under 
consideratton.  The  initial  internal 
pressure  within  the  containment  system 
must  be  the  maximum  normal  operating 
pressure  unless  a  lower  internal 
pressure  consistent  with  die  ambient 
temperature  assumed  to  precede  and 
foDow  the  teste  is  more  unfevorable. 

(c)  Tests.  Teste  for  hypothetical 
acddent  conditions  must  be  conducted 
as  follows: 

(1)  Free  Drop.  A  free  drop  of  the 
specimen  through  a  distance  of  9  m  (29.5 
ft)  raito  a  flat  essentially  unyielding, 
horizontal  surfece,  strikfaig  the  surface 
in  a  position  for  which  maximum 
damage  is  expected 

(2)  Crush.  Subjection  of  die  specimen 
to  a  dynamic  crush  test  by  positioning 
the  specimen  on  a  flat  essentially 
vnyielding.  horizontal  surface  so  as  to 
Mi^fer  maidmura  damage  by  the  drop  of 
a  500  kg  (1,100  pounds)  mass  from  9  m 
(29.5  fi]  onto  Ae  specimen,  llie  mass 
must  consist  of  a  so^  mild  steel  plate  1 


m  (3.28  ft)  by  1  m  and  must  faU  in  a 
horizontal  attitude.  The  crush  test  is 
required  only  wdimi  the  specimen  has  a 
mass  not  greater  diao  500  kg  (1.100  lbs), 
an  overaO  density  not  greater  than  1.000 
kg/m*  (62.4  Ibs/ft«)  based  on  externa! 
dimenrions.  and  radioactive  contente 
greater  than  IgOOO  At  not  as  spedal  form 
radioactive  material. 

(3)  Puncture.  A  tee  drop  of  die 
specimen  through  a  distance  of  1  m  (39.4 
in]  in  a  position  for  which  mavimnin 
damage  is  expected,  onto  die  upper  end 
of  a  solid.  verticaL  c^indrical  mild  steel 
bar  mounted  on  an  essentially 
unyielding,  hcvizoatal  surface.  The  bar 
must  be  15  cm  (Sill  in)  in  diameter,  widi 
the  top  horizcmtel  and  ite  edge  rounded 
to  a  radius  of  not  more  than  6  mm  (0.236 
in)  and  of  a  length  as  to  cause  maximum 
damage  to  the  padcage.  but  not  less  than 
20  cm  (7.87  in)  long.  The  long  axis  of  the 
bar  must  be  verticaL 

(4)  Thermal.  Eiqiosure  of  the  specimen 
fully  engulfed,  except  for  a  single 
support  system,  in  a  hydrocarbon  fuel/ 
air  fire  of  suiiident  extent  and  in 
suffidendy  quiescent  ambient 
conditions  to  provide  an  avCTage 
emissivity  co^dent  of  at  leMt  ao.  with 
en  avoege  flame  temperature  of  at  least 
800  *C  (1A72  *F)  fore  period  of  30 
minutes,  or  any  other  thermal  test  wdiich 
provides  the  equivalent  total  beat  input 
to  the  package  and  which  provides  a 
time  averaged  environmental 
temperature  of  800  *C.  1^  fuel  source 
shaU  extend  horizonteUy  at  least  1  m 
(3.28  ft),  but  shaU  not  extend  more  than 
3  m  ^.84  it),  beyond  any  external 
surface  of  ^  specimen,  and  the 
specimen  shall  be  positiraied  1  m  (3.28 
ft)  above  the  surfece  of  the  friel  source. 
For  purposes  of  cakulatiMi.  the  surface 
absorptivity  coefficient  must  be  either 
that  value  which  the  package  may  be 
expected  to  possess  if  exposed  to  die 
fire  specified  or  0.8,  whichever  is 
greater  and  the  convective  coefficient 
must  be  that  value  which  may  be 
demonstrated  to  exist  if  the  package 
were  exposed  to  the  fire  specified. 
Artificial  cooling  must  not  be  applied 
after  cessation  of  external  heat  input 
and  any  combustion  of  materials  of 
construction  must  be  allowed  to  proceed 
until  it  terminates  naturally. 

(5)  Immersion — all  packages.  A 
separate,  undamaged  specimen  must  be 
subjected  to  water  pressure  equivalent 
to  immersion  under  a  head  of  water  of 
at  least  15  m  (50  ft).  For  test  purposes, 
an  external  pressure  of  water  of  150  kPa 
(21.7  lb/in')  gauge  is  considered  to  meet 
these  conditioiis. 

(6)  Immersion— fissile  material.  For 
fissile  material  subject  to  S  71.55,  in 
those  cases  where  water  inleakage  has 
not  been  assumed  for  criticality 


analysis,  immwsion  under  a  head  of 
water  of  at  least  0.9  m  (3  ft)  in  the 
attitude  for  which  maninmin  leakage  is 
expected. 


§71.74 

(a)  Test  conditions— Sequence  of 
teats,  A  padcage  must  be  physically 
tested  to  die  foOowteg  conditions  in  die 
order  faidicated  to  determine  dieif 
cumidative  effect 

(1)  bnpad  at  a  velodty  of  not  less 
dian  129  m/sec  (423  ft/sec)  at  a  r^t 
angle  onto  a  flat,  essentially  unyielding, 
horizontal  surface,  in  the  orientetion 
(e.g.,  side.  end.  comer)  expected  to 
result  in  maximum  damage  at  the 
condusion  of  the  test  sequence. 

(2)  A  static  compressive  load  of  31,800 
kg  (70,100  lbs)  applied  in  the  orientetion 
expected  to  resiilt  in  maximum  damage 
at  the  <Xmdusi<m  of  the  test  sequence. 
The  force  on  the  package  must  be 
developed  between  a  flat  steel  surface 
and  a  5  cm  (1.97  in)  wide,  straight  solid, 
steel  bar.  The  length  of  the  bar  must  be 
at  least  as  hmg  as  ^  diameter  of  the 
package  and  Ae  longitudinal  axis  of  the 
bar  must  be  parallel  to  the  plane  of  die 
flat  surface.  The  load  must  be  applied  to 
the  bar  in  a  manner  that  prevento  any 
members  or  devices  used  to  support  die 
bar  bxaa.  contecting  the  padcage. 

(3)  Packages  weig^iing  less  £an  227  kg 
(500  lbs)  must  be  placed  upon  a  flat 
essentially  unyieldmg.  horizontel 
surfece  and  subjected  to  a  weight  of  227 
kg  (500  lbs)  falling  from  a  height  of  3  ra 
(9.84  ft)  and  striking  in  die  position 
expeded  to  result  in  mavimnrp  damage 
at  the  condusion  of  the  test  sequence. 
The  end  of  die  wei^t  contecting  the 
package  must  be  a  solid  probe  made  of 
mild  steeL  The  probe  must  be  the  shape 
of  the  frustum  oi  a  right  circular  cone, 
30.5  cm  (12  hi)  long,  20J  cm  (8  in)  in 
diameter  at  the  base,  and  2.54  cm  (1  in) 
in  diameter  at  the  end.  The  longitudinal 
axis  of  the  probe  must  be  perpendicular 
to  the  horizontal  surface.  For  packages 
weighing  227  kg  (SOO  lbs)  or  more,  the 
base  of  die  probe  must  be  placed  on  a 
flat  essentially  nnyidding  horizontal 
surface  and  the  package  dbx)pped  from  a 
height  of  S  m  (9M  ft)  onto  t>ie  probe, 
striking  in  the  position  expected  to 
result  in  maximum  damage  at  the 
condusion  of  the  test  sequence. 

(4)  The  package  must  be  firmly 
restrained  and  supported  such  that  ite 
longitudinal  axis  is  inclined 
approximately  45*  to  the  horizontel.  The 
area  of  the  package  ftdiich  made  first 
contact  with  the  impact  surface  in 
paragraph  (a)(1)  of  this  section  must  be 
in  the  lowermost  position.  The  package 
must  be  struck  at  approximatdy  the 
center  of  ite  vertical  projection  by  the 
end  of  a  structural  steel  angle  section 


felling  from  a  beigM  of  et  least  457  m 
(150  fiV  "Hia  ande  section  must  be  al' 
least  1.83  m  (6  ft)  in  leagdi  widi  equal 
legs  at  least  V2J  cm  (5  in)  kmg  and  \J7 
cm  (0.5  in)  thick.  The  an^  section  must 
be  guided  in  such  a  way  as  to  fell  end- 
on.  without  tumbUng.  This  package  must 
be  rotated  approximately  90*  about  ite 
longitudinal  axis  and  strode  by  the  steel 
angle  section  felhng  as  befoie. 

(5)  The  padcage  must  be  ejqwsed  to 
lumhioos  flames  from  a  pool  fire  of  )P-4 
or  JP-6  aviation  fiiel  for  a  period  of  at 
least  60  minutes.  The  hirafaious  flames 
must  extend  an  average  orf  at  least  0.914 
m  (3  ft)  and  no  more  £an  ZJX  m  (10  ft) 
beyond  die  padcage  in  all  horizontal 
directitms.  The  position  and  orienteticm 
of  the  padcage  in  relation  to  die  feel 
must  be  that  which  is  expected  to  result 
in  maximum  damage  at  die  (inclusion 
of  the  test  sequence.  An  alternate 
method  of  thermal  testing  may  be 
substituted  for  this  fire  test  provided  -, 
that  the  alternate  test  is  not  of  shorter 
duration  and  would  not  result  in  a  lower 
heating  rate  to  die  package.  At  the 
condusion  of  the  thermal  test  the 
package  must  be  allowed  to  cool 
naturally  or  must  be  cooled  by  water   : 
sprinkling,  whichever  is  expected  to 
result  in  maximum  damage  at  the 
conclusion  of  the  test  sequence. 

(8)  Inmersion  under  at  least  0.914  m  (3 
ft)  of  water. 

(b)  Individual  free-fall  impact  test  (1) 
An  undamaged  package  must  be 
physically  subjected  to  an  impact  at  a 
velodty  not  less  than  the  celibated 
terminal  free-fall  velodty  at  mean  sea 
level  at  a  right  angle  tmto  a  flat 
essentially  unyielding  horizontel 
surface,  in  the  orientation  (e.g.,  side, 
end.  comer)  expected  to  result  in 
imncimym  damage. 

(2)  This  test  is  not  required  if  die 
calculated  terminal  free-fall  velodty  of 
the  package  is  less  than  129  m/sec  (423 
ft/sec)  or  if  a  velodty  not  less  than 
eidier  129  m/sec  (423  ft/sec]  or  the 
calculated  terminal  6«e-fall  velodty  of 
the  package  is  used  in  the  sequential 
test  of  paragraph  (a)(1)  of  this  section. 

(c)  Individual  deep  submersion  test 
An  undamaged  package  must  be 
physically  submierged  and  physically 
subjected  to  an  external  water  pressure 
of  at  least  4.14  MPa  (600  lbs/in>). 

S  71.75   QuaMlcation  of  special  form 


(a)  Evaluation  of  the  contente  of  a 
single  package  for  qualification  as 
special  form  must  indude  a 
determination  of  the  effect  on  a 
specimen  of  those  contente  of  the  teste 
specified  in  {  71.77. 
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(1)  Spedmens  (solid  radioactive 
material  or  capcules)  to  be  tested  must 
be  as  normally  preperad  lor  loading  in  a 
single  padcage,  with  the  radioactive 
material  dupUcated  as  closely  as 
practicable. 

(2)  A  different  specimen  may  be  used 
for  each  of  the  tests. 

(b)  The  specimen  must  not  break  or 
shatter  when  subjected  to  the  impact, 
percussion,  or  bending  tests. 

(c)  The  specimen  must  not  melt  or 
disperse  when  subiected  to  the  heat  test 

(d)  After  each  test,  leak-tightness  or 
indispersibility  of  the  specimen  must  be 
determined  by  a  method  no  less 
sensitive  than  the  following  leaching 
assessment  procedure.  For  a  capsule 
resistant  to  corrosion  by  water  and 
which  has  an  internal  void  volume 
greater  than  ai  ml  (6.10XlO"*in»),  an 
alternative  to  the  leaching  assessment  is 
a  demonstration  of  leak-tightness  of  10~* 
torr-l/s  (.03  Ib-in/s)  (based  on  air  at  25 
*C  (77  '¥)  and  one  atmosphere 
differential  pressure]  for  solid 

\  radioactive  content  or  10"  •  torr-l/s 
(3XlO~*lb-in/s)  for  liquid  or  gaseous 
radioactive  content 

(1)  The  specimen  must  be  immersed 
for  7  days  in  water  at  ambient 
temperature.  The  water  must  have  a  pH 
of  6-8  cmd  a  maximum  conductivity  of 
10  jimho/cm  at  20  'C  (68  'F). 
Encapsulated  material  is  not  sub|ect  to 
the  7-day  requirement 

(2)  The  water  with  specimen  must 
then  be  heated  to  a  temperature  of  50 
*C±5  *C  (122* ±9  "F)  and  maintained  at 
this  temperature  for  4  hours. 

(3)  The  activity  of  the  water  must  be 
determined  at  that  time. 

(4)  The  specimen  must  then  be  stored 
for  at  least  7  days  in  still  air  of  humidity 
not  less  than  90  percent  and  a 
temperatiire  not  less  than  30  °C  (86  *F). 

(5)  The  specimen  must  then  be 
immersed  in  water  having  a  pH  of  5-jB 
and  a  maximum  conductivity  of  10 
fU)ho/cm  at  20  °C.  and  the  water  with 
specimen  heated  to  50  *  ±5  °C 
(122*±9*F)  and  maintained  at  this 
temperature  for  4  hours. 

(6)  The  activity  of  the  water  must  be 
determined  at  that  time. 

(7)  The  activities  determined  in 
paragraphs  (d)(3)  and  (d)(e)  of  this 
section-must  not  exceed  0.0541  iid  (2 
kBq). 

(e)  A  specimen  that  comprises  or 
simulates  radioactive  material 
contained  in  a  sealed  capsule  need  not 
be  subjected  to  the  leak-tightness 
procedure  specified  in  this  section 
provided  it  is  alternatively  subjected  to 
any  of  the  tests  prescribed  in  the 
International  Oiganhcation  for 
Standardization  document  1SO/TR4B26- 


1979(E).  "^aled  FadtMothrs 
Laak  test  methods",'  which  are 
acceptable  to  NRC 


171.77   Tests  for 


(a)  Impact  teat  The  specimen  must 
faU  onto  a  flat,  horizontal,  essentially 
unyielding  sivfsce  from  a  hei^t  of  not 
less  than  9  m  (29.5  ft). 

(b)  Percussion  test  The  specimen 
must  be  pLaoed  on  a  sheet  of  lead  which 
is  supported  by  a  smooth  solid  surface 
and  struck  by  the  flat  face  of  a  steel 
billet  so  as  to  produce  an  impact 
equivalent  to  mat  resulting  from  a  free 
fdl  of  1.4  kg  (3J)9  lbs)  through  1  m  (39.4 
in).  The  flat  frice  of  die  biUet  must  be  25 
mm  (a984  in)  in  diameter  with  the  edges 
rounded  to  a  radius  of  3±a3  mm 
(0!ll8±0.0118  in).  The  lead,  of  hardness 
number  3.5  to  4.5  on  the  Vickers  scale 
and  not  more  than  25  mm  (0.984  in) 
thick,  must  cover  an  area  greater  than 
that  covered  by  the  specimen.  A  fresh 
surface  of  lead  must  be  used  for  each 
impact  The  billet  must  strike  the 
specimen  so  as  to  cause  maximum 
damage. 

(c)  Bending  test  The  test  is  applicable 
only  to  long,  slender  sources  with  both  a 
minimum  length  of  10  cm  (3.94  in)  and  a 
length  to  ipinimiim  width  ratio  not  less 
than  10.  The  specimen  must  be  rigidly 
clamped  in  a  horizontal  position  so  that 
one  half  of  its  length  protrudes  from  the 
face  of  the  clamp.. The  orientation  of  the 
specimen  most  ensure  that  the  specimen 
will  suffer  ^y»««iniiim  damage  when  its 
free  end  is  struck  by  the  flat  face  of  a 
steel  billet.  The  billet  must  strike  the 
specimen  so  as  to  produce  an  impact 
equivalent  to  that  resulting  from  a  free 
vertical  fall  of  1.4  kg  (3.09  lb)  through  1 
m  (39.4  in).  The  flat  face  of  die  billet 
must  be  25  mm  (0  J64  in)  in  diameter 
with  the  edges  rounded  off  to  a  radius  of 
3±0.3  mm  (0.118±a0118  in). 

(d)  Heat  test  The  specimen  must  be 
heated  to  a  temperature  of  not  less  than 
800  °C41472  *F)  in  an  atmosphere  which 
is  essentially  air,  and  held  at  that 
temperature  for  a  period  of  10  minutes 
and  must  then  be  allowed  to  cool. 

(e)  A  specimen  that  comprises  or 
simulates  radioactive  material 
contained  m  a  sealed  capsule  need  not 
be  subjected  to  the  following: 

(1)  llie  impact  test  and  the  percussion 
test  of  this  section  provided  it  is 
alternatively  subjected  to  the  Class  4 
impact  test  prescribed  in  the 
International  Oiganization  for 
Stendardization  document  ISO  2919- 


1980(B),  "Sealed  radioactive  so«rce»-!r.j ..  «>- 
Classification":*  and 

(2)  The  heat  test  of  this  section 
provided  it  Is  alternatively  subjected  to 
tlie  Class  6  temperature  test  specified  in 
the  International  Oiganization  for 
Standardization  document  ISO  2919- 
1980(E),  "Sealed  radioactive  sources- 
Classification."  ■ 

Subpart  6— Operating  Control*  and 
Procaduras 

S7i.ai    Aa^ktfiHlv  of  iMiw  alliMi  eootrols 


A  licensee  subject  to  this  part  who 
under  a  general  or  specific  license 
transports  licensed  material  or  delivers 
licensed  material  to  a  carrier  for 
transport  shall  comply  with  the 
requirements  of  this  Subpart  G,  with  the 
quality  assurance  requirements  of 
Subpart  H  of  this  part,  and  with  the 
general  provisions  of  Subpart  A  of  this 
part 

S71J3   Aasumpttons  as  to  unknown 


When  the  isotopic  abundance,  mass, 
concentration,  de^ee  of  irradiation, 
degree  of  moderation,  or  other  pertinent 
property  of  fissile  material  in  any 
package  is  not  known,  the  licensee  shall 
package  the  fissile  material  as  if  the 
known  properties  have  credible  values 
that  will  cause  the  maximum  neutron 
multiplication. 

9  71.M    PreMnilnary  detei  iirinstloiWa 

Prior  to  the  first  use  of  any  packaging 
for  the  sh^ment  of  licensed  material — 

(a)  The  licensee  shall  ascertain  that 
there  are  no  cracks,  pinholes, 
uncontrolled  voids,  or  other  defects 
wdiich  could  significantiy  reduce  the 
effectiveness  of  the  packaging; 

(b)  Where  the  maximum  normal 
operating  pressure  will  exceed  35  kPa 
(5.08  lb/in')  gauge,  the  licensee  shall 
test  the  containment  system  at  an 
internal  pressure  at  least  50  percent 
higher  than  the  maximum  normal 
operating  pressure  to  verify  the 
capability  of  that  system  to  maintain  its 
structural  integrity  at  that  pressure;  and 

(c)  The  licensee  shall  conspicuously 
and  durably  marie  the  packaging  with  its 
model  number,  serial  number,  gross 
wei^t  and  a  package  identification 
number  assigned  by  the  Nuclear 
Regulatory  Commission.  Prior  to 
applying  the  model  number,  the  licensee 
shall  determine  that  the  packaging  has 
been  fabricated  in  accordance  with  the 
design  approved  by  the  Commission. 


*  Available  from  American  National  Standards 
Instltirte.  1430  Browiway.  N«w  York.  NY  lOOlS 


*Ibid 
*Ibid. 


S  71 J7    Routine  delematiaUona. 

Prior  to  each  shipment  of  licensed    . 
material,  the  licensee  shaUensure  that 
the  paKikage  with  its  contents  satisfiee 
the  applicable  requirements  of  this  part 
and  of  the  license.  The  licensee  shall 
determine  that-^ 

(a)  The  package  is  proper  for  the 
contents  to  be  shipped; 

(b)  The  package  is  in  unimpaired 
physical  condition  except  for  superficial 
defects  such  as  marks  or  dents; 

(c)  Each  closure  device  of  the 
packaging,  including  any  required 
gasket  is  properly  installed  and  secured 
and  free  of  defects; 

(d)  Any  system  for  containing  liquid  is 
adequately  sealed  and  has  adequate 
space  or  other  specified  provision  for 
expansion  of  the  Uquid; 

(e)  Any  pressure  relief  device  is 
operable  and  set  in  accordance  with 
written  procedures; 

(f)  The  package  has  been  loaded  and 
closed  in  accordance  with  written 
procedures; 

(g)  For  fissile  material,  any  moderator 
or  neutron  absorber,  if  required  is 
present  and  in  proper  condition; 

(h)  Any  structural  part  of  the  package 
which  coidd  be  used  to  lift  or  tie  down 
the  package  during  transport  is  rendered 
inoperable  for  that  purpose  unless  it 
satisfies  the  design  requirements  of 
S  71.45; 

(i)(l)  The  level  of  non-fixed 
(removable)  radioactive  contamination 
on  the  external  surfaces  of  each  package 
offered  for  shipment  is  as  low  as 
reasonably  achievable.  The  level  of  non- 
fixed  radioactive  contamination  may  be 
determined  by  wiping  an  area  of  300 
square  centimeters  of  the  surface 
concerned  with  an  absorbent  material, 
using  moderate  pressure,  and  measuring 
the  activity  on  the  wiping  material. 
Sufficient  measurements  mus't  be  taken 
in  the  most  appropriate  locations  to 
yield  a  representative  assessment  of  the 
non-fixed  contamination  levels.  Except 
as  provided  under  paragraph  (i)(2)  of 
this  section,  the  amount  of  radioactivity 
measured  on  any  single  wiping  material 
when  averaged  over  the  suxface  wiped, 
must  not  exceed  the  limits  given  in 
Table  V  of  this  part  at  any  time  during 
transport  Other  methods  of  assessment 
of  equal  or  greater  efficiency  may  be 
used.  When  other  methods  are  used,  the 
detection  efficiency  of  the  method  used 
must  be  taken  into  account  and  in  no 
case  may  the  non-fixed  contamination 
on  the  external  surfaces  of  the  package 
exceed  10  times  the  limits  listed  in  Table 
V. 


Table  V.— Removable  ExTERtMi.  Rmno- 

ACTTVE  CONTA^IIHATIQN  WIPE  UUITS 


Maxintum  parmlsaMa  ante 

Contefiiinttnl 

Bq/ 
cm» 

MCI/cm* 

dipm/ 
cm» 

B«ta-9amma 

sniMjnQ 

radkNiudides:  al 

radk)nuclidM  wMh 

haH.«vM  teM  than 

10  days,  natural 

wanium;  natural 

■-■. 

thorium;  uranhan- 

235;  uranium.238: 

thorium-228  and 

lhorium.230  whan 

oontainad  In  oraa 

orphyaioal 

oonoentratas 

0.40 

1.08x10-* 

22.0 

AH  other  alpha 

•(Pitting 

radkMHtcNdes 

0.04 

Loexio* 

2.2 

(2)  In  the  case  of  packages 
transported  as  exclusive  use  shipments 
by  rail  or  highway  only,  the  non-fixed 
radioactive  contamination'at  any  time 
during  transport  must  not  exceed  10 
times  the  levels  prescribed  in  paragraph 
(i)(l)  of  this  section.  The  levels  at  the 
beginning  of  transport  must  not  exceed 
the  levels  prescribed  in  paragraph  (i)(l) 
of  this  section; 

(j)  External  radiation  levels  around 
the  package  and  around  the  vehicle,  if 
applicable,  will  not  exceed  the  limits 
specified  in  §  71.47  at  any  time  during 
transportation;  and 

(k)  Accessible  package  surface 
temperatures  will  not  exceed  the  limits 
specified  in  S  71.43(g)  at  any  time  during 
transportation. 

S71J8    Air  transport  of  pMonhm. 

(a)  Notwithstanding  the  provisions  of 
any  general  licenses  and 
notwithstanding  any  exemptions  stated 
directiy  in  this  part  or  incliided 
indirectiy  by  citation  of  49  CFR  Chapter 
I,  as  may  be  applicable,  the  licensee 
shall  assure  that  plutonium  in  any  form, 
whether  for  import,  export  or  domestic 
shipment  is  not  transported  by  air  or 
delivered  to  a  carrier  for  air  transport 
unless: 

(1)  The  plutonium  is  contained  in  a 
mechcal  device  designed  for  individual 
human  application;  or 

(2)  The  plutonium  is  contained  in  a 
material  in  which  the  specific  activity  is 
not  greater  than  0.002  ^Ci/g  (74  Bq/g)  of 
material  and  in  which  the  radioactivity 
is  essentially  uniforinly  distributed;  or 

(3)  The  plutonium  is  shipped  in  a 
single  package  containing  no  more  than 
an  At  quantity  of  plutonium  in  any 
isotope  or  form  and  is  shipped  in 
accordance  with  §  71.5  of  this  part;  or 


(4)  The  plutonim  is  shin>ed  in  a- 
package  specifically  authorized  for  tiie 
shipment  of  plutonium  by  air  in  the 
Certificate  ofCompliance  for  that 
package  issued  by  the  Commission. 

(b)  Nothing  in  para^aph  (a)  of  thia  ' : 
section  is  to  be  interpreted  as  removing 
or  diminishing  the  requirements  of 

I  73.24  of  this  chapter. 

(c)  For  a  shipment  of  frfutonium  by  air 
which  is  subject  to  paragraph  (a)(4)  of 
this  section,  the  licensee  shall  thiough 
special  arrangement  with  d»  carrier, 
require  the  following  operational 
controls. 

(1)  A  plutonium  package  weighing  less 
than  40  kg  (88  lbs),  and  having  its  height 
and  diameter  both  less  than  50  cm  (19.7 
in),  must  be  stowed  aboard  the  aircrafi 
on  the  main  deck  or  the  lower  cargo 
compartment  in  the  aft-most  location 
that  is  possible  for  cargo  of  its  size  and 
weight  Any  other  plutonium  package 
must  be  stowed  aboard  the  aircrafi  on 
the  main  deck  in  the  aft-most  location 
that  is  possible  for  cargo  of  its  size  and 
weight  No  other  type  of  cargo  may  be 
stowed  aft  of  a  plutonium  package. 

(2)  A  plutonium  package  must  be 
secured  and  restrained  to  prevent 
shifting  imder  normal  transport  A 
plutonium  packaging  weighing  40  kg  (88 
lbs)  or  more  must  be  securely  cradled 
and  tied  down  to  the  main  deck  of  the 
aircraft  such  that  the  tiedown  system  is 
capable  of  providing  package  restraint 
against  the  following  inertia!  forces 
acting  separately  relative  to  the  deck  of 
the  aircraft  Upward,  2g;  Forward,  9g; 
Sideward,  l.Sg:  Downward,  4.5g. 

(3)  A  plutonium  package  weighing  less 
than  40  kg  (88  lbs),  and  having  its  height 
and  diameter  both  less  than  50  cm  (19.7 
in),  must  not  be  transported  aboard  an 
aircraft  carrying  other  cargo  bearing  the 
"Explosive  A"  label.  Any  other 
plutonium  package  must  not  be 
transported  aboaid  an  aircraft  carrying 
other  cargo  bearing  any  of  the  foUowii^ 
hazardous  material  labels: 

Explosive  A 

Explosive  B 

Expldsive  C 

Spontaneously  Combustible 

Dangerous  When  Wet 

Organic  Peroxide 

Non-Flammable  Gas 

Flammable  Liquid 

Flammable  Solid 

Flammable  Gas 

Oxidizer 

Corrosive 

The  above  restriction  does  not  apply 
toliazardous  material  cargo  labeled 
solely  as: 

Radioactive  I 

Radioactive  n 

Radioactive  III 
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MagnetiiedMaterials 

PotooB 

PofsonGM 

Irritaat 

EtknOgic  Agent 


971.M 

Prior  to  deliveiy  of  •  package  to  a 
earner  for  transport  the  Uoensee  tfaall 
ensure  that  any  special  instructions 
needed  to  salely  open  the  package  have 
been  sent  to  or  otherwise  made 
available  to  die  consi^iee  for  the 
consignee's  use  in  acowdance  with 
§  20.206  of  diis  chapter. 


871*1 

(a)  Eadi  licensee  shall  maintain  for  a 
poiod  of  3  years  after  shi|»ient  a  record 
of  each  shipment  of  licensed  material 
not  exempt  under  1 71.10,  showing 
where  ajqdicabla —  t 

(1)  Identification  of  the  packaging  by 
modri  mimber  and  serial  mnnba: 

(2)  Vdtffication  that  diete  are  no 
^gnifirjint  dsfects  in  the  packaging,  as 
shipped: 

(3)  Vdnme  and  identification  of 
coolant; 

(4)  l^n>e  and  quantity  of  Ucensed 
material  in  eadi  packsige.  and  die  total 
quantity  of  each  shipment: 

(5)  For  each  item  of  irradiated  fissile 
material: 

p}  Identiflk»tion  by  model  number  and 
serial  nmnber. 

(ii)  Irradiation  aqd  decay  history  t* 
the  extent  appropriate  to  demonstrate 
that  its  nuclear  and  thermal 
charafcteiistics  comply  with  license 
conditions;  and 

(iii)  Any  abnormal  or  unusual 
condition  relevant  to  radiation  safety. 

(6)  Date  of  the  shipment: 

(7)  For  fissfle  packages  and  for  Type  B 
packages,  any  special  controls 
exercised: 

(8)  Name  and  address  of  the 
transferee; 

(9)  Address  to  which  die  shipment 
was  made;  and 

(10]  Resulto  of  the  determinations  > 
required  by  S  71.87. 

(b)  Hie  licensee  shall  make  available 
to  the  CiMnmission  for  inspection,  upon 
reasonable  notice,  all  records  required 
by  this  part 

(c)  The  licensee  shall  maintain,  during 
the  life  of  the  packaging  to  which  diey 
pertain,  sufficient  qiulity  assurance 
records  to  furnish  docoraentaiy 
evidence  of  the  quality  of  packaging 
components  which  have  safety 
significance  and  of  services  affecting 
quality.  The  records  to  be  maintained 
include  results  of  the  determinationii 
required  by  i  71.85,  of  monitoring, 
inspection,  and  auditing  of  wrark 
performance  during  the  desist 


firtirieation.  aseemUy.iesting. 
modifiGatkm.  maiatanance,  and  repair  of 
the  padcag^ag.  Where  some  pecsoo  other 
than  the  Uoensee  provides  these 
services,  a  certification  bam  tet  person 
that  the  services  have  been  performed 
and  that  adequate  records  of  them  are 
being  maintained  will  suffice. 


{71.93   Inspection  and! 

(a)  The  licensee  shall  permit  die 
Commission,  at  all  reasonable  times,  to 
inspect  die  licensed  material  packaging. 
premises,  and  facilities  in  wrfaich  the 
licensed  material  or  packaging  is  used, 
produced,  tested,  stored,  or  shipped 

(b)  The  licensee  shidl  pedbim.  and 
permit  the  Commission  to  perfocn.  any 
teste  the  Commission  deems  ttecessary 
or  appropriate  for  die  administration  of 
the  regulations  in  this  diapter. 

(c)  The  licensee  shall  notify  the 
Administrator  of  the  api»(H>riate 
Nuclear  Regulatory  Commission 
Regnal  Office  listed  in  Appendix  A  of 
Part  73  of  this  chapter  at  least  45  days 
prior  to  fabrio^ion  of  a  package  to  be 
used  for  dw  sUpment  of  licensed 
materia}  having  a  decay  heat  load  in 
excess  of  5  kW  or  widi  a  maximum 
normal  operatlM  pressure  in  excess  of 
103  kPa  (14.9  IbAn')  gauge. 

{71.95   Reports. 

The  licensee  diall  report  to  the 
Director.  Office  of  Nw^ar  Material 
Safety  and  Safeguards.  U.S.  Nudear 
Regolatosy  Conamission,  Wasfaington,- 
DC  20555,  within  30  days— 

(a)  Any  instance  in  which  there  is 
significant  reductifm  in  the  effectiveness 
of  any  Type  B  or  fissile  approved 
packaging  during  use; 

(b)  Details  of  any  defecte  with  safety 
sign^caoce  in  Type  B  or  fissile 
packaging  after  first  use,  with  the  means 
employed  to  repair  the  defecte  and 
prevent  their  recurrence;  and 

(c)  Instances  in  which  the  conditioas 
of  approval  in  the  certificate  of 
compliance  were  not  observed  in 
maldng  a  shipment 

{71J7   Advance  notification  of  sMpment 
of  nuclesr  waste. 

(a)  Except  as  specified  in  paragraph 
(bf  of  this  section,  prior  to  the  transport 
or  delivery  to  a  canier  for  transport  of 
licensed  material  outeide  the  confines  of 
the  licensee's  plant  or  other  place  of  use 
or  storage,  each  licensee  shall  provide 
advance  notification  to  the  governor  of  a 
State,  oiHIfae  governor's  designee,  of  the 
shipment  to,  throu^  or  across  the 
boundary  of  die  Stete. 

(b)  Advtincv  notificatioii  is  required 
only  when — 

(1)  The  licensed  material  is  required 
by  this  part  to  be  in  Type  B  padcaging 
for  transportetion: 


(2)  The  licensed  material  odier  dian 
irradiated  fuel  is  bataig  transported  ta 
duoQili,  or  across  State  boundaries  to  a 
dispossl  site  or  to  a  coUaoUon  point  for 
transport  to  s  diqiosal  site; 

(9)  The  qusndty  of  Boensed  material 
in  a  single  package  exceeds  the  smallest 
of  the  following: 

(i)  3,000  times  the  At  vahie  of  die 
radionuclides  as  qjedfied  in  Appendix 
A.  Table  A-1  for  special  form 
radioactive  materiail: 

(ii)  3,000  times  the  Ai  value  for  the 
radionuclides  as  specified  in  Appendix 
A,  Table  A-1  for  normal  fcxm 
radioactive  material;  or 

(iii)  3a000  CKlll  PBq);  and 

(4)  The  quantity  of  irradiated  fuel  is 
less  than  that  subfect  to  advance 
notification  requiremente  of  73.37(f)  of 
this  chapter. 

(c)  Prvceduret  for  aubmitting  advance 
notiftcaUoo,  (1)  "nie  notfficetion  must  be 
made  in  writing  to  the  office  of  each 
appropriate  Bovaraor  or  governor  s 
designee  and  to  the  Adn^strator  of  the 
appropriate  Nuclear  Regulatory 
Commission  Regional  Office  listed  in 
Appendix  A  of  Part  73  of  this  chapter. 

(2)  A  notification  delivered  by  mail 
must  be  postmarked  at  least  7  days 
before  the  beginning  of  the  7-day  period 
during  v^ch  departure  of  the  shipment 
is  estimated  to  occur. 

(3)  A  notification  delivered  by 
messenger  must  readi  the  office  of  the 
governor  or  of  the  governor's  designee  at 
least  4  days  before  the  beginning  of  the 
7-day  period  during  whidi  departure  of 
the  shipment  is  estbnated  to  occur. 

(i)  A  list  of  die  names  and  mailing 
addresses  of  the  governors'  designees 
receiving  advance  notification  of 
transportation  of  nudesr  waste  was 
published  hi  dw  Fsdsnd  Bsglstar  on 
June  3a  1987  (52  FR  24357). 

(ii)  Hie  list  will  be  published  annually 
in  the  Federsl  RagUtee  on  or  about  June 
30  to  reflect  any  changes  in  information. 

(iii)  A  list  of  the  names  and  mailing 
addresses  of  the  governors'  designees  is 
available  upon  request  from  the 
Director,  Stete,  Local  and  Indian  Tribe 
Programs,  U.S.  Nudear  Regulatory 
Commission,  Washiagton.  DC  20555. 

(4)  The  licensee  shall  retain  a  copy  of 
the  notification  as  a  record  for  1  year. 

(d)  Information  to  be  furnished  in 
advance  notification  ofahipmenL  Each 
advance  notification  of  shipment  of 
nuclear  waste  must  contain  the 
following  information: 

(1)  The  name,  address,  and  telephone 
nundier  of  the  shipper,  canier,  and 
receiver  of  die  nudear  waste  shipment; 

(2)  A  description  of  the  nuclear  waste 
contained  in  the  shipment  as  specified 


in  the  regulations  of  DOT  in  49  CFR  Part 
172.  8  i  172.202  and  172.203(d); 

(3)  The  point  of  origin  of  the  shipment 
and  the  7.day  period  during  which 
departure  of  the  shipment  is  estimated 
tooccun 

.  (4)  The  7-day  period  during  which 
arrival  of  the  shipment  at  state 
boundaries  is  estimated  to  occur 

(5)  The  destination  of  die  shipment 
and  the  7-day  period  during  wMch 
arrival  of  the  shipment  is  estimated  to 
occur;  and 

(6)  A  point  of  contact  with  a  telephone 
number  for  current  shipment 
information. 

(e)  Revision  notice.  A  licensee  who 
finds  that  schedule  information 
previously  furnished  to  a  governor  or 
governor's  designee  in  accordance  with 
this  section  will  not  be  met  shall 
telephone  a  responsible  individual  in  the 
office  of  the  governor  of  the  State  or  of 
the  governor's  designee  and  inform  that 
individual  of  the  extent  of  the  delay 
beyond  the  schedule  originally  reported. 
The  licensee  shall  maintain  a  record  of 
the  name  of  the  individual  contacted  for 
lyear. 

(f)  Cancellation  notice.  (1)  Each 
licensee  who  cancels  a  nuclear  waste 
shipment  for  which  advance  notification 
has  been  sent  shall  send  a  cancellation 
notice  to  the  governor  of  each  State  or 
the  governor's  designee  previously 
notified  and  to  the  Administrator  of  the 
appropriate  Nuclear  Regulatory 
Commission  Regional  C^ce  listed  in 
Appendix  A  of  Part  73  of  this  chapter. 

(2)  The  licensee  shall  state  in  the 
notice  that  it  is  a  cancellation  and  shall 
identify  the  advance  notification  which 
is  being  cancelled.  The  licensee  shall 
retain  a  copy  of  the  notice  as  a  record 
for  3  years, 

{71.99   VIolatlene. 

An  injunction  or  other  court  order 
may  be  obtained  prohibiting  any 
violation  of  any  provision  of  the  Atomic 
Energy  Act  of  1954,  as  amended,  (the 
Act)  or  Titie  n  of  tiie  Energy 
Reorgaitization  Act  of  1974,  as  amended, 
or  any  regulation  or  order  issued  under 
the  acts.  A  court  order  may  be  obtained 
for  the  payment  of  a  civil  penalty 
imposed  under  section  234  of  the  Act  for 
violation  of  sections  53,  57,  62,  63,  81. 82, 
101. 103. 104. 107.  or  109  of  die  Act  or 
section  206  of  the  Energy  Reorganization 
Act  of  1974,  as  amended:  or  any  rule, 
regulation,  or  order  issued  under  the 
Acts,  or  any  term,  condition,  or 
limitation  of  any  license  issued  under 
the  Acts,  or  for  any  violation  for  which  a 
license  may  be  revoked  imder  section 
186  of  the  Act  Any  person  who  wiU^illy 
violates  any  provision  of  the  Act  or  any 
regulation  or  order  issued  under  the 


Acta  may  be  guilfy  of  a  crimeand,  upon 
conviction,  may  be  punished  by  fine  or 
imprisonment  or  both,  as  provided  by 
law. 

Subpart  H-Quaiity  Assuranea 


{71.101    QusMyassursnesroqukamente. 

(a)  Puipose.  This  subpart  describes 
qualify  assurance  requiremente  applying 
to  design,  purchase,  fabrication, 
handling,  shipping,  storing,  deaning, 
assembly,  inspection,  testing,  operation, 
maintenance,  repair,  and  modification  of 
componente  of  packaging  which  are 
important  to  safefy.  As  used  in  this 
subpart  "qualify  assurance"  comprises 
all  those  planned  and  systematic  actions 
necessary  to  provide  adequate 
confidence  that  a  system  or  component 
will  perform  satistactorily  in  service. 
QuaUfy  assurance  indudes  qualify 
control  which  comprises  those  qualify 
assurance  actions  related  to  control  of 

,  the  physical  characteristics  and  qualify 
of  the  material  or  component  to 
predetermined  requirements. 

(b)  Establishment  of  program.  Each 
licensee  shall  establish,  maintain,  and 
execute  a  qualify  assurance  program 
satisfying  each  of  the  applicable  criteria 
of  this  subpart  and  satisfying  any 
specific  provisions  whidi  are  applicable 
to  the  licensee's  activities  including 
procurement  of  packaging.  The  licensee 
shall  apply  the  applicable  criteria  in  a 
graded  approach  and  to  an  extent  that  is 
consistent  with  their  importance  to 
safefy. 

(c)  Approval  of  program.  Prior  to  the 
use  of  any  package  for  the  shipment  of 
licensed  material  subject  to  this  subpart 
each  licensee  shall  obtain  Commission 
approval  of  ito  qualify  assurance 
program.  Each  licensee  shall  file  a 
description  of  ite  qualify  assurance 
program,  induding  a  discussion  of 
which  requirements  of  this  subpart  are 
applicable  and  how  they  will  be 
satisfied,  with  the  Director,  Office  of 
Nudear  Material  Safefy  and  Safeguards. 
U.S.  Nudear  Regulatory  Commission, 
Washington,  DC  20555. 

(d)  Existing  package  designs.  The 
provisions  of  diis  paragraph  deal  with 
packages  which  have  been  approved  for 
use  in  accordance  with  this  part  prior  to 
January  1. 1979,  and  which  have  been 
designed  in  accordance  with  the 
provisions  of  this  part  in  effect  at  the 
time  of  application  for  package 
approval.  Those  packages  will  be 
accepted  as  having  been  designed  in 
accordance  with  a  qualify  assurance 
program  which  satisfies  die  provisions 
of  paragraph  (b)  of  this  section. 

(e)  Existing  packages.  The  provisions 
of  this  paragraph  deal  with  packages 
which  have  been  approved  for  use  in 


accordance  with  this  part  prior  to 
January  1, 1979,  have  been  at  least 
partially  fabricated  prior  to  that  date, 
and  for  which  the  fabrication  is  in 
accordance  wltii  the  provisions  of  this 
part  in  effect  at  the  time  of  application 
for  approval  of  package  design.  These 
packages  will  be  accepted  as  having 
been  fabricated  and  assembled  in 
accordance  with  a  qualify  assurance 
program  which  satisfies  the  provisions 
of  paragraph  (b)  of  diis  section. 

(f)  Previously  approved  programs.  A 
Commission-approved  quality  assurance 
program  which  satisfies  the  applicable 
criteria  of  Appendix  B  of  Part  SO  of  this 
chapter  and  which  is  esteblished, 
maintained,  and  executed  with  regard  to 
transport  packages  will  be  accepted  as 
satisfying  the  requiremente  of  paragraph 
(b)  of  this  section.  Prior  to  first  use,  the 
licensee  shall  notify  the  Director,  Office 
of  Nudear  Material  Safefy  and 
Safeguards,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555,  of 
ite  intent  to  apply  ite  previously 
approved  Appendix  B  program  to 
transportation  activities.  The  licensee 
shall  identify  the  program  by  date  of 
submittal  to  the  Commission.  Docket 
Number,  and  date  of  Commission 
approval. 

{71.103    Quality  sssuranes  organlistlon. 

(a)  The  licensee  *  shall  be  responsible 
for  the  establishment  and  execution  of 
the  qualify  assurance  program!  The 
licensee  may  delegate  to  others,  such  as 
contractors,  agente,  or  consultante,  the 
work  of  estabUshing  and  executing  the 
quaUfy  assurance  program,  or  any  part 
of  the  quality  assurance  program,  but 
shall  retain  responsibility  for  the 
program.  The  licensee  shall  dearly 
establish  and  delineate  in  writing  the 
authorify  and  duties  of  persons  and 
organizations  performing  activities 
affecting  the  safefy-related  functions  of 
structures,  systems,  and  components. 
These  activities  include  performing  the 
functions  associated  with  attaining 
quaUfy  objectives  and  the  quality 
assurance  functions. 

(b)  The  qualify  assurance  functions 
are — 

(1)  Assuring  that  an  appropriate 
quaUfy  assurance  program  is 
estabUshed  and  effectively  executed; 
and 

(2)  Verifying,  by  procedures  such  as 
checking,  auditing,  and  inspection,  that 
activities  affecting  the  safefy-related 


•  While  the  term  "UcenMc"  li  used  In  theM 
criteria,  the  requirement*  are  applicable  to 
whatever  design,  fabrication,  aaaembly,  and  testing 
of  the  package  Ir  accompUabed  with  reapect  to  a 
package  prior  to  the  time  a  package  approval  ia 
lasued 
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I  hair»bcn  perfonmd 
coiTBdly' 

(c)  ItnB  persons  snd  orgsnizatioiis 
performing  quaUty  assorsBce  functions 
most  have  ra^dent  authority  and 
oTgaiiixational  freedom  to- 
ll) Id«itiiy  qaality  problems; 

(2)  Initiate,  recommend,  or  provide 
golutioas;  and 

(3)  Verify  implementation  of  tohitinu. 

(d)  The  persons  and  organizations 
performing  qaality  assmance  functiona 
shall  report  to  a  management  level 
whicfa  assures  that  the  required 
audmrity  and  organizational  freedom, 
jpc^^irfing  sufficient  independence  from 
cost  asd  schedule  when  opposed  to 
safety  caoaiderations,  are  provided. 

(e)  Because  of  the  many  variables 
involved,  sudi  as  the  number  of 
personnel  die  type  of  activity  being 
performed,  and  die  location  or  locations 
wfa«e  activities  are  perfofmed,  the 
organisatioaal  structure  for  executing 
the  qoaUty  assurance  program  may  take 
various  forms  provideid  that  the  persons 
and  organizations  asrigned  the  qualihr 
assurance  fonctions  have  the  required 
autfiority  and  oiganizatioaal  freedom. 

(f)  Iitespective  of  die  organisatioaal 
structure,  the  individual(s)  assigned  the 
responsibility  for  assuring  effective 
execution  of  any  portion  of  the  quality 
assurance  program  at  any  location 
where  activities  subject  to  tiiis  section 
are  being  perfanned  must  have  direct 
access  to  die  lev^  of  management 
necessary  to  perform  this  fimction. 


f71.1«   OusMy 

(a)  The  ficensee  shall  estabtish,  at  flie 
eaifiest  practicable  time,  consistent  with 
the  schedule  for  accomplishing  the 
activities,  a  quality  assurance  program 
t^iich  »*"pH—  with  die  requirements  of 
this  section.  Hie  Boensee  shall 
doauaent  the  ipiality  assurance  program 
by  written  procedures  or  iostructionft 
and  shaO  carry  out  the  program  in 
accordance  with  those  procedures 
throu^iout  the  period  during  which  liha 
packaging  is  used.  The  licensee  shall 
identify  the  material  and  components  to 
be  covined  by  die  quality  assurance 
program,  the  major  organizations 
participating  in  die  program,  and  the 
designated  nmctions  of  these 
organizatiens. 

(b)  TheBcensee.  through  its  quality 
assuraitts  program,  shall  provide 
control  over  activities  affecting  the 
quality  of  the  identified  materials  and 
components  to  an  extent  consistent  with 
dieir  importance  le  safety,  aad  as 
necessary  to  assase  confrvmance  to  the 
approved  design  of  each  incBvidual 
rit*"*ir  asod  for  Aa  sfa^ment  of 
ndioaclhra  asatsriaL  Tba  liosnsee  shall 
assure  that  activities  affscthig  quality 


are  accaaapliriied  under  suitably 
contraAsd  oenditiona.  CentroUed 
conditions  include  die  use  of 
appropriate  equipment;  suitable 
environmental  conditions  for 
accomplishing  the  activity,  such  as 
adequate  cleanliness;  and  assurance 
that  all  prerequisites  for  the  given 
activity  have  been  satisfied.  The 
licensee  shall  take  into  account  the  need 
for  special  controls,  processes,  test 
equq>ment,  tools,  and  skills  to  attain  the 
required  quality,  and  the  need  for 
verification  of  quality  by  inspection  and 
test 

(c)  The  licensee  shall  base  the 
requirements  and  procedures  of  its 
quality  assurance  program  on  die 
following  considerations  concerning  the 
complexity  and  proposed  use  of  the 
package  and  its  components: 

(1)  The  impact  of  malfunction  or 
foUure  of  the  item  to  safety; 

(2)  The  design  and  fabrication 
complexity  or  uniqueness  of  the  item:    * 

(3]  The  need  for  special  controls  and 
surveillance  over  processes  and 
equipment; 

(4)  The  degree  to  wfaidi  functional 
compHancaoan  be  dunonstrated  by 
inspection  or  test;  and 

(5)  Tlie  quality  history  and  degree  of 
standardization  of  th6  item. 

(d)  The  licensee  riiall  provide  for 
indoctrination  and  training  of  personnel 
performing  activities  affecting  quality  as 
necessary  to  assure  diat  suitable 
proficiency  is  achieved  and  maintained, 
llie  licensee  shall  review  the  status  and 
adequacy  of  the  quality  assurance 
program  at  established  intervals. 
Management  of  odier  organizations 
partidpatfog  bi  the  quality  assurance 
program  shall  review  regnlariy  the 
status  and  adequacy  of  that  part  of  the 
quality  assurance  program  wfaidi  they 
are  executing. 


171.107 

(a)  The  licensee  shall  establish 
measures  to  assure  that  applicable 
regulatory  requirements  aiad  the 
package  design,  as  specified  in  the- 
license  tot  tlrose  materials  and 
components  to  widch  this  section 
appties,  are  oorrectiy  tranriated  Into 
specifications,  drawdngs.  procedures, 
and  instmetiOBS.  TVae  measuras  must 
indude  provisions  to  assure  that 
appropriate  qimlity  standards  are 
specified  and  Indaded  in  desi^i 
documents  and  that  deviations  frtHn 
standards  are  oontroOed.  Measures  must 
be  estabUdied  for  the  sdection  and 
review  for  soltabffity  of  application  of 
materials,  parts,  equipment,  and 
processes  that  an  essential  to  the 
safietsr-related  functions  of  the  materials, 
parts,  and  components  of  the  padiaging. 


(b)  The  licensee  shall  establish 
measares  for  the  identification  and 
control  at  designlnterfoces  and  for 
coordinatki  asBoagpartiripsting  design 
oiganizatfons.  These  measares  must 
indude  the  establishment  of  written 
procedures  among  partidpating  design 
organizations  fbr  the  review,  approval, 
release,  distribution,  and  revision  of 
documents  Involying  design  interfaces.. 
The  design  control  measures  must 
provide  for  verifying  or  diecking  the 
adequacy  of  design,  by  methods  such  as 
design  reviews,  uternafe  or  simplified 
calculational  methods,  or  by  a  suitable 
testing  program.  For  the  verifying  or 
diecking  process,  the  licensee  shall 
designate  individuals  or  groups  other 
than  those  who  were  respondble  for  the 
original  design,  but  who  may  be  bom 
the  same  organixatioa  Where  a  test 
program  is  used  to  verify  die  adequacy 
of  a  specific  design  feature  in  lieu  of 
other  verifying  or  checking  processes, 
the  licensee  sh^  indude  suitable 
qualification  testing  of  a  prototype  or 
sample  uoit  under  the  most  adverse 
design  conditions.  The  licensee  shall 
appfytfesign  control  measures  to  items 
such  as  the  fblkming: 

(1)  Criticality  physics,  radiation 
shielding,  stress,  thermal  hydraulic  and 
accident  analyses; 

(2)  Con^Mtibility  of  materials; 

(3)  Accessibility  for  inservice 
inspectian,  maintenance,  and  repair, 

(4)  Features  to  fadtitata 
deooBtaminatkMi;  and 

(5)  Delineation  of  acceptance  criteria 
for  Inspections  and  tests. 

(c)  The  licensee  shall  subject  design 
changes,  toduding  field  disjages,  to 
design  control  measures  commensurate 
with  those  applied  to  Uie  original  design. 
Changes  in  the  conditions  specified  in 
the  package  approval  require  NRC 
approval 


§71.109 

The  licensee  shall  establish  measures 
to  assure  adequate  quality  is  required  in 
die  documents  for  procurement  of 
material  equipment,  and  services, 
whetfao'  purchased  by  the  licensee  or  by 
its  contradors  or  subcontractors.  To  the 
extent  necessary,  the  licensee  shall 
require  contiractors  or  subcontractors  to 
provide  a  qaality  assurance  program 
consistent  with  die  applicable 
provisions  of  diis  part 

171.111 


procedures,  and  drawings  be  followed. 
The  instructions,  procechires.  and 
drawings  awsttarinde  appropriate 
quantitative  or^oaiilative  acceptance 
criteria  for  determining  that  important 
activities  have  been  satisfactorily 
accomplished. 

S  71.113    Document  control 

The  licensee  shall  establish  measures 
to  control  the  issuance  of  documents 
such  as  instructions,  procedures,  and 
drawings,  induding  changes,  which 
prescribe  all  activities  affecting  quality. 
These  measures  must  assure  that 
documents,  induding  changes,  are 
reviewed  for  adequacy,  approved  for 
release  by  authorized  personnel,  and 
distributed  and  used  at  die  location 
where  the  prescribed  activity  is 
performed.  These  measures  must  assure 
that  changes  to  documents  are  reviewed 
and  approved. 

{71.11S   Control  of  puroiMSSd  material 
equipment,  and  senrtces. 

(a)  The  licensee  shall  establish 
measures  to  assure  that  purchased 
material  equipment  and  services, 
whether  porcfaayid  direcUy  or  through 
contradon  and  subcontractors,  conform 
to  the  procurement  documents.  These 
measures  must  indude  provisions,  as 
appropriate,  for  source  evaluation  and 
selection,  objective  evidence  of  quahty 
fiunished  by  the  contractor  or 
subcontractor,  inspection  at  the 
contractor  or  subcontractor  source,  and 
examinatioa  of  products  upon  delivery. 

(b)  The  Bcensee  shall  have  availabfe 
documentary  evidence  that  material  and 
equi|Mnent  conform  to  die  procurement 
specifications  prior  to  installation  or  use 
of  ^  material  and  equipment  The 
Uoeasee  shaQ  retain  or  have  available 
this  documentary  evidence  for  the  life  of 
the  package  to  wUdi  it  applies.  The 
licensee  shall  assure  that  the  evidence  is 
suffldent  to  identify  the  spedfic 
requirements  met  by  the  purchased 
material  and  equipment 

(c)  Hie  licensee  shall  assess  the 
effectiveness  of  the  control  of  quality  by 
contractors  and  subcontractors  at 
Intervals  consistent  with  the  importance, 
complexity,  and  quantity  of  the  product 
or  services. 

71.117   MNnnncaaon  ana  oomroi  oi 


The  Ucenseeshall  prescribe  activities 
affecting  qoakty  by  documented 
instructions,  procedures,  or  drawings  of 
a  type  appropriate  to  the  diomstances 
and  shaO  reqidre  that  tfiese  faistructions. 


The  licensee  shall  establish  measures 
for  the  identification  and  control  of 
materials,  parts,  and  components.  These 
measures  must  assure  that  identification 
of  the  item  is  maintained  by  heat 
number,  part  number,  or  other 
approprteto  means,  either  (w  the  item  or 
on  reonds  traceable  to  the  item,  as 
required  Arou^out  febrication. 


installation,  and  use  of  the  item.  These   . 
identification  and  control  measures 
must  be  designed  to  prevent  the  use  of 
incorrect  or  defective  materials,  parts, 
and  components. 

$71,119    Control  of  special  processes. 

The  licensee  shall  establish  measures 
to  assure  that  spedal  processes, 
induding  welding,  heat  treating,  and 
nondestructive  testing,  are  controlled 
and  accomplished  by  qualified 
personnel  using  qualified  procedures  in 
accordance  with  applicable  codes, 
standards,  specifications,  criteria,  and 
other  spedal  requirements. 

{71.121    Internal  Inspection. 

The  licensee  shall  establish  and 
execute  a  program  for  inspection  of 
activities  affecting  quality  by  or  for  the 

.  organization  performing  the  activity  to 
verify  conformance  with  the 
documented  instractions,  procedures, 
and  drawings  for  accomplishing  the 

■  activity.  The  inspection  must  be 
performed  by  individuals  other  dian 
those  who  performed  the  activity  being 
inspected.  Examination,  measurements. 
or  teste  of  material  or  products 
processed  must  be  performed  for  each 
work  operation  where  necessaiy  to 
assure  quality.  If  dired  inspection  of 
processed  material  or  products  is  not 
carried  out  indired  control  by 
monitoring  processing  methods,    . 
equipment  and  personnel  must  be 
provided.  Both  inspection  and  process 
monitoring  must  be  provided  when 
quality  control  is  inadequate  without 
both,  tf  mandatory  inspection  hold 
points,  which  require  witnessing  or 
inspecting  by  the  licensee's  designated 
representative  and  beyond  whida  work 
sluMild  not  proceed  without  the  consent 
of  iU  designated  representative,  are 
required,  die  specific  hold  poiota  must 
be  indicated  in  appropriate  documente. 

S  71.123    Test  control 

The  Ucensee  shall  establish  a  test 
program  to  assure  that  all  testing 
required  to  demonstrate  that  the 
packaging  componento  will  perform 
satisfactority  in  service  is  identified  and 
performed  in  accordance  with  written 
test  procedures  which  incorporate  the 
requiremenU  of  this  part  and  the 
requiremente  and  acc^tance  limite 
contained  in  the  package  approval  Hie 
test  procedures  must  indude  provisions 
for  assuring  that  all  prerequisites  for  the 
given  test  are  met  that  adequate  test 
instrumentation  is  available  and  used, 
and  diat  the  test  is  performed  under 
suitable  environmental  conditions.  The 
licensee  shall  document  and  evaluate 
the  test  resulta  to  assure  that  test 
requiremente  have  been  satisfied. 


171.129    Control  Of 


The  Ucensee  shaU  establish  measures 
to  assure  that  toots,  gauges,  instrumente, 
and  other  measuring  and  testing  devices 
used  in  activities  affecting  quality  are 
properiy  controlled,  calibrated,  and 
adjusted  at  specified  times  to  maintafai 
accuracy  widiin  necessary  limite.        > 

971.127    HandMng,  storage,  and  shipping 


The  licensee  shall  establish  measures 
to  control  in  accordance  with* 
instructions,  the  handling,  storage, 
shipping,  deaning,  and  preservation  of 
materials  and  equipment  to  be  used  in 
packaging  to  prevent  damage  or 
deterioration.  When  necessary  for 
particular  products,  special  protective 
environmente,  such  as  inert  gas 
atmosphere,  and  specific  moisture 
content  and  temperature  levels  must,be 
specified  and  provided. 

S  71.129    Inspecttofv  test,  snd  operating 


(a)  The  licensee  Aail  esteblish 
measures  to  indicate,  by  the  use  of 
markings  such  as  stamps,  tags,  labels, 
routing  cards,  or  other  suiteble  means, 
the  status  of  inspections  and  tests 
performed  upon  individual  items  of  the 
packaging.  These  measures  must 
provide  for  the  identification  of  items 
which  have  satisfactorily  passed 
required  inspections  and  tests  where 
necessaiy  to  predude  inadvertent 
bypassing  of  the  inspections  and  tests. 

(b)  The  licensee  shall  establish 
measures  to  identify  the  operating  status 
of  componento  of  the  packaging,  such  as 
tagging  valves  and  switches,  to  prevent 
inadvertent  operation. 


971.131 

The  Ucensee  shall  establish  measures 
to  control  materials,  parte,  or 
componento  which  do  not  conform  to 
the  licensee's  requiremento  in  order  to 
prevent  dieir  inadvertent  use  or 
installation.  These  measures  must 
indude,  as  appropriate,  procedures  for 
identification,  documentation, 
segregation,  disposition,  and  notification 
to  affected  organizations. 
Nonccnforming  items  must  be  revtewed 
and  accepted,  rejeded,  repaired,  or 
reworked  in  accordance  with 
documented  procedures. 

§  71.133   Cotreclive  action. 

The  licensee  shaB  establish  measures 
to  assure  that  conditions  adverse  to 
quaUty,  such  as  deficiencies,  deviations, 
defective  material  and  equipment  and 
nonconformances,  are  promptiy 
identified  and  corrected.  In  the  case  of  a 
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significant  condition  adverse  to  quality, 
the  measures  must  assure  that  the  cause 
of  die  condition  is  determined  and 
corrective  action  taken  to  preclude 
repetition.  The  identification  of  the 
significant  condition  adverse  to  quality, 
the  cause  of  the  condition,  and  the 
corrective  action  taken  must  be 
docimiented  and  reported  to  appropriate 
levels  of  management. 


S  71.135    QuaMy< 

(a)  The  licensee  shall  maintain 
sufficient  written  records  to  furnish 
evidence  of  activities  affecting  quality. 
The  records  must  include  the  fbUowing: 
design  records,  records  of  use  and  the 
results  of  reviews,  inspections,  tests, 
audits,  monitoring  of  work  performance, 
and  materials  analyses.  The  records 
must  include  closely  related  data  such 
as  qualifications  of  personnel, 
procedures,  and  equipment.  Inspection 
and  test  records  must,  at  a  minimum, 
identify  the  inspector  or  data  recorder, 
the  type  of  observation,  the  results,  the 
acceptability,  and  the  action  taken  in 
connection  with  any  deficiencies  noted. 
Records  must  be  identifiable  and 
retrievable.  Records  pertaining  to  the 
fabrication  of  the  package  must  be 
retained  for  the  life  of  the  package  to 
which  they  apply.  Records  pertaining  to 
the  use  of  the  package  for  shipment  of 
radioactive  material  must  be  retained 
for  a  period  of  3  years  after  the 
shipment  j 

(b)  The  licensee  shall  establish  a 
records  retention  program  which  is 
consistent  with  the  applicable 
regulations,  designatii^  factors  such  as 
duration,  location,  and  assigned 
responsibility. 

971.137    Audtts.  i 

The  Ucensee  shall  carry  out  a    ' 
comprehensive  system  of  planned  and 


periodic  audits  to  verify  compHanoe 
with  all  aspects  of  the  quality  assurance 
program  and  to  determbie  the 
effectiveness  of  the  program.  The  audits 
must  be  performed  in  accordance  with 
written  procediu«s  or  checklists  by 
appropriately  trained  personnel  not 
having  direct  responsibilities  in  the 
areas  being  audited.  Audited  results 
must  be  documented  and  reviewed  by 
management  having  responsibility  in  the 
area  audited.  Follow-up  action, 
including  reaudit  of  deficient  areas, 
must  be  taken  where  indicated. 

Appondix  A — Datomination  of  Ai  and  At 

L  Values  of  Ai  and  At  for  individual 
radionuclides,  which  are  the  bases  for  many 
activity  limits  elsewhere  in  these  regulations 
are  given  in  Table  A-1.  The  curie  values 
spedfied  are  obtained  by  extending  the 
Terabecquerel  (TBq]  figure,  after  conversion 
to  Curies.  (Ci)  to  3  significant  figures.  This 
ensures  that  the  magnitude  of  Ai  and  A*  in  Ci 
is  always  equal  to  that  in  TBq  to  a  tenth  of  1 
percent. 

D.  For  individual  radionuclides  whose 
identities  ace  known,  but  which  are  not  listed 
in  Table  A-1,  the  determination  of  the  values 
of  At  and  Aa  shall  require  Commission 
approval,  except  that  the  values  of  At  and  At 
in  Table  A-2  may  be  used  without  obtaining 
Commission  approval. 

m.  In  the  calculations  of  At  and  At  for  a 
radionuclide  not  in  Table  A-1,  a  single 
radioactive  decay  chain  in  which 
radionuclides  are  present  in  their  naturally 
occurring  proportions  and  in  which  no 
daughter  nuclide  has  a  half-life  either  longer 
than  10  days  or  longer  than  that  of  the  parent 
nuclide  shall  be  considered  as  a  single 
radionuclide,  and  the  activity  to  be  taken  into 
account  and  the  Ai  or  At  value  to  be  applied 
shall  be  those  corresponding  to  the  parent 
nuclide  of  that  chain.  In  the  case  of 
radioactive  decay  chains  in  which  any 
daughter  nuclide  has  a  half-life  either  longer 
than  10  days  or  greater  than  that  of  the 
parent  nuclide,  the  parent  and  those  daughter 


nuclides  shaB  be  considered  as  mixtures  of 
different  nncUdea. 

IV.  For  mixtures  of  radionuclides  whose 
identities  and  respective  activities  are 
known,  the  foikming  conditions  shall  apply: 

(a)  For  special  form  radioactive  material: 


I 
i 


B(j) 
MT7 


less  than  or  equal  to  1 


(b)  For  other  forms  of  radioactive  material 


]  4n7 


less  than  or  equal  to  1 


where  B(i]  is  the  activity  of  radionuclide  i  and 
Ai(i)  and  At(i)  are  the  Ai  and  Aa  values 
for  radionuclide  i,  respectively. 
Alternatively,  an  At  value  for  mixtures 

.may  be  determined  as  follows: 


A2  for  nixture  = 


f  f  MT) 


where  ffi)  is  the  fraction  of  activity  of  nuclide 
i  in  the  mixture  and  Ai(i)  is  the 
appropriate  At  value  for  nuclide  i. 
V.  When  the  identity  of  each  radionuclide 
is  known  but  the  individual  activities  of  some 
of  the  radionuclides  are  not  luunvn.  the 
radionuclides  may  be  grouped  and  the  lowest 
Ai  or  At  value,  as  appropriate,  for  the 
radionuclides  in  each  group  may  be  used  in 
applying  tha  formulas  in  paragraph  IV. 
Groups  may  be  based  on  the  total  alpha 
activity  and  the  total  beta/gamma  activity 
when  these  are  Imown.  using  the  lowest  Ai  or 
At  values  for  the  alpha  emitters  or  beta/ 
gamma  emitters,  respectively. 


Table  A-1  A,  and  A«  Values  for  Raoionucuoes 


Symbol  of  radnnucikle 


sssAr 

**^A£ 

"•Ac 

»»»Ag 

>«»«-Ag 

"»-Ag 

»>»Ag 

s4iAm 

***■  Am , 

'**Am 

ST/^ 

ss;^" 

*»Ar !!!!!!!!! 

«»Ar „, 

"As 


Element  and  atomk: 
number 


ActinJum(88). 
silver(47)'!!i™ 


Aluminum(13) 

Amencium(95) 


Afgon(18). 


Arsenic<33) 


t^ 


A,  (TBq) 


0.6 

40 

0.6 

2 

0.6 

0.4 

0.6 

0.4 

2 

2 

2 

40 

20 

0.6 

0.2 

0.2 


A.  (CO 


16.2 

1080 

16.2 

54.1 

16.2 

10.8 

16.2 

10.8 

54.1 

54.1 

54.1  . 

1080 

541 

16.2 

5.41 

5.41 


A,  (TBq) 


1X10 -» 

2X10-* 

0.4 

2 

0.6.2 

0.4 

0.5 

0.4 

2x10 -♦ 

2x10"* 

2X10 -♦ 

40 

20 

0.6 

0.2 

0.2 


A,  (CO 


0.270 

5.41x10-* 

10.8 

54.1 

16.2 

10.8 

13.5 

10.8 

5.4x10-» 

5.41x10-» 

5.41X10 -» 

1080 

541 

1812 

5.41 

5.41 


Spedlk: 
activity  (Q/g) 


5.8x10* 

7.2x10* 

2.2x10* 

3.1x10* 

8.6x10« 

4.7x10» 

1.6X10* 

1.9X10 -» 

3.2 

8.1X10* 

1.9X10 -» 

1.0x10-* 

3.4X10 » 

4.3x10' 

2.6x10« 

1.7X10« 


Table  A-1  A>  and  A.  Values  for  RAOtONucuoES— Continued 


Symbol  of  radionMciNie 


Element  and  atomic 
number 


"As 

'♦As 

'•As 

"As 

'**At 

"*Au 

"•Au. 

"•Au 

»»*Au 

»»»Au 

"*Ba 
"»-Ba"I 

"»Ba 

»««Ba 

'Be 

'"Be 

•"•BU-""" 
»«'Bi 

tioBi. 
«"Bi '1 


««'Bk._„ 
"«»Bk.».. 

"Br 

"Br 

••Br 

«<cIZ! 

•«Ca 

"Ca — 

*'Ca 

•"•Cd~ 

"•-Cd.~ 

»»»-Cd... 

»>»-Cd... 

"•Ce.-.. 

•*«Ce 

»"Ce.-.., 
»«*Ce_- 

"«Cf 

*«»Gf 

«»«>Gf 

"»Cf 
«"Cf 
«»»Cf 
"*Cf 

••a.. 

»*«>Cm. 

"»Cm. 

»«»Cm. 

»*»Cm. 

"*Cm. 

"»Cm. 

"•Cm. 

"'Cm. 

"*Cm. 

••Co.... 

••Co.... 

•'Co.~, 

••-Co. 

••Co.- 

••Co.-. 

•*Cr>- 

»"Cs.l 

>»>Cs.. 

"«Cs.. 


!••••■••  IMA  ••«••••••■  •■• 


Astatine(65). 
GohK79) 


Barium(56).., 


BeryHium(4) . 
B^srou^83)" 


Berfcelkim(97) 
Bromine(3S) . 

Oarbon(6)~!.*" 
CaidunH^ 


Cadmkim(48)... 


Cerium(58)... 

Cali<ornium(GMB) . 


Chlorine(17).. 


Curium(96). 


Cobalt(27). 


Chromium(24) . 
Cesium(55). 


A,  (TBq) 


40 
1 

20 

30 

6 

1 

10 

2 

3 

10 

2 

10 

3 

0.4 

20 

20 

OS 

0J3. 

0.7 

0.3 

a6 
a3 

2 

40 

0.3 

3 

0.4 

1 

40 

40 

40 

0.9 

40 

20 

0.3 

4 

6 

10 

0.6.._ 

02 

30 

2 

5 

2 

0.1 

40 

3x10-» 

20 

0.2 

40 

2 

40 

3 

4 

2 

2 

2" 

4x10-». 

0.5 

0.3 

8 - 

40... 

1 

0.4 

30 

4 

40 

1 


A.  (CO 


1080 

27j0 

5.41 

541 

811 

162 

27.0 

270 

54.1 

81.1 

270  V 

54.1 

270 

81.1 

10.8 

541 

541 

1&2 

8.11 

18.9 

8.11 

16.2 

8.11 

SAJO 

1060 

8.11 

81.1 

108 

270 

1060 

1080 

1080 

24.3 

1080 

540 

8.11 

108 

162 

270 

16.2 

5.41 

811 

54.1 

135 

54.0 

2.70 

1080 

8.11x10-« 

541 

5.41 

1080 

54.1 

1080 

81.1 

1080 

54.1 

54.1 

54.1 

1.08 

13.5 

8.11 

216 

1080 

27.0 

10.8 

811 

108 

1080 

27.0 


A,  (TBq) 


40 

as 
a5 

2 

6 

1 

10 

2 

0.5 

OJ 

2 

a9 

3 

a4 

20 

0.5 

0.6 

0.3 

0.7 

3x10-* 

0.5 

0.3 

2x10 -• 

8X10 -» 

03 

3 

0.4 

0,5 

2 

40   . 

a9 

0.5 

1 

9xl0-» 

0.3 

0.5 

6 

as 
as 

0.2 

3x10-» 

2x10-« 

5x10-« 

2x10-* 

1XlO-» 

6x10-« 

6x10-« 

0.5 

a2 

2xl0-« 

0.9 

1XlO-« 

3x10-* 

4X10-* 

2x10-* 

2X10-* 

2X10-* 

5x10-» 

0.5 

0.3 

8  • 

40 

1 

0.4 

30 

4 

40 

1 


A.  (CO 


1080 

13.5 

5.41 

13.5 

54.1 

162 

27.0 

270 

54.1 

13.5 

24.3 

54.0 

24.3 

81.1 

10.8 

540 

13.5 

16.2 

8.11 

18.9 

0.811 

ia5 

8.11 

5.41X10-* 

^16 

8.11 

61.1 

10.8 

13.5 

54.0 

1080 

24.3 

13.5 

27.0 

2.43 

8.11 

13.5 

162 

13.5 

13.5 

5.41 

8.11X10-* 

5.41x10-» 

1. 35x10- « 

5.41  X 10- » 

2.70x10-« 

1.62 

1.62X10-* 

13.5 

5.41 

0.541 

24.3 

0.270 

8.11X10-* 

1.08x10-* 

5.41x10-* 

5.41XlO-» 

5.41x10-* 

1.35x10-* 

13.5 

8.11 

216 

1080 

27.0 

10.8 

811 

108 

1080 

27j0 


Specific 
activity  (Q/g) 


2.4x10* 

1.0x10* 

1.6x10« 

1.1X10* 

2.1x10* 

9.3x10* 

4.1X10* 

3.7X10* 

1.2x10* 

2.5x10* 

2.1X10* 

8.7x10* 

6.1X10* 

4.0X10* 

7.3X10* 

3.5X10* 

1.4X10-* 

4.2x10* 

9.9x10* 

2.2x10* 

6.5X10-* 

1.2X10* 

1.5X10' 

1.0 

1.8X10* 

2.6X10* 

7.1X10* 

1.1X10* 

8.4x10* 

4.6 

1.1X10-* 

1.9X10* 

5.9x10* 

2.6X10* 

2.3X10* 

2.6x10* 

5.1x10* 

6.5x10* 

2.8X10* 

6.6X10* 

3.2X10* 

1.5X10* 

3.1 

1.3X10* 

1.8 

6.5x10* 

2.9X10* 

8.5X10* 

3.2x10-* 

1.3x10* 

2.0X10* 

1.5X10* 

3.3x10« 

4.2X10» 

8.2x10» 

i.oxio-» 

3.1X10-* 

9.1X10-* 

3.1X10-* 

3.1X10* 

3.0x10* 

8.5x10* 

5.9x10* 

3.1X10* 

1.1X10* 

9.2x10* 

7.6X10* 

1.0X10» 

1.5X10^ 


21576  Federal  Regtotef  /  Vol.  53.  No.  110  /  Wednesday.  June  8.  1968  /  Pfepowd  Riile 

Tab^e  A-1  a,  and  a.  Values  for  RAOtONueuoES— Continued 


.'.t  ;-cf 


/Vol  5S/Nb;  1107  WiiafesJhyrM^  8/^1^^ 


Mbt^ 


Symbol  of  radionuciide 


»»«-Cs.. 
»»*Cs 

'»»C8.... 

"•Cs.... 
»"Cs.... 

•*Cu 

•'Cu  ...... 

'»»Dy 

*»»Dy  ... 
••«Dy.... 
»•»&..... 

»"Er 

•♦'Eu 

•*»Eu.... 
«*»Eu.... 
>»«»Eu.... 
'»»-Eu.. 
•«Eu.... 
»"Eu.... 
>»»Eu.... 
»"Eu.... 

»»F 

•»Fe ...... 

•»Fe 

•»Fe. 

•«Fe 

"Ga 

"Ga. 

"Ga 

'*«Gd.... 
»"Gd.... 
>"Gd..„ 
'"Gd.... 

"Ge 

"Ge „... 

"Ge 

»H.. 

i'«Hif 

>«»Hf... 

••*Hg 

"»"Hg 

»"-Hg;. — 

'•'Hg 

ao3Hg 

»«»Ho.!"!I" 

»"-Ho > 

»««Ho 

ltS| 

I2S| '  _"" 

12«j "\ 

I29| J__ 

issj* 

I3S| 

» "-In ...... 

»>«-ln 

»» '-In ...... 

••»lr 
»»»lr....II 

19X|f 

»""lr 
»»*lr„ 


Element  and  atomic, 
number 


Copper(29)... 

Oysprosiumiee). 


ErbNjm(68) 

Europ<um(63).. 


Fluorine(9). 
lron(26) ...... 


Gainum(31). 

GadoiinJum(64) . 


Gemianium(32), 

4> 


Hydrogen(l) . 
Hafnium(72).. 


Mercury(80). 


Holmkim(67).. 

*******  I    **"*" 

lodin»(53)"I 


ln(ium(49) . 


Iridium(77), 


Pota88ium<19)- 


A,  CTBq) 


40 

0.6 

40 

0.5 

2 

5 

9 

20 

0.6 

0.3 

40 

0.6 

2 

0.5 

20 

0.7 

0.6 

0.9 

0.8 

20 

0.6 

1 

0.2 

40 

0.8 

40 

6 

0.3 

0.4 

0.4 

3 

10 

4 

0.3 

40 

0.3 


0.5 

3 

2 

4 

1 

5 

10 

10 

4 

40 

0.6 

0.3 

6 

0.9 

20 

2 

UnNmited 

3 

0.4 

0.6 

0.3 

0.6 

2 

4 

0.3 

6 

10 

a? 
1 

10 
0.2 
0.2 


A.  (CO 


1080 

16.2 

1080 

13.5 

54.0 

135 

243 

541 

16.2 

8.11 

1080 

16.2 

54.1 

13.5 

541 

18.9 

16.2 

24.3 

21.6 

541 

16.2 

27.0 

5.40 

1060 

21.6 

1080 

162 

8.11 

10.8 

10.8 

81.1 

270 

108 

8.11 

1080 

8.11 

SeeT-Tritium. 

13.5 

81.1 

54.1 

108 

27.0 

135 

270 

270 

108 

1080 

16.2 

8.11 

162 

24.3 

541 

54.1 

Unlimited 

81.1 

10.8 

16.2 

8.11 

16.2 

54.1 

108 

8.11 

162 

270 

18.9 

27.0 

270 

5.41 

5.41 


A,(TBq) 


9 

0.5 

0.9 

0.5 

0.5 

0.9 

0.9 

20 

0.5 

0.3 

0.9 

0.5 

2 

0.5 

20 

0.7 

0.5 

0.9 

0.5 

2 

0.5 

0.5 

0.2 

40 

0.8 

0.2 

6 

0.3 

0.4 

0.4 

3x10-« 

5 

0.5 

0.3 

40 

0.3 


0.3 

3 

0.9 

3x10-» 

1 

5 

0.9 

10 

0.9 

40 

0.3 

0.3 

6 

0.9 

2 

0.9 

Unlimited 

0.5 

0.4 

0.5 

0.3 

0.5 

2 

4 

0.3 

0.9 

10 

0.7 

0.5 

10 

0.2 

0.2 


A,  (CD 


243 
13.5 
24.3 

ia5 

13.5 

24.3 

24.3 

541 

13.5 

8.11 

24.3 

13.5 

54.0 

13.5 

540 

18.9 

13.5 

24.3 

13.5 

54.1 

13.5 

13.5 

5.40 

1080 

21.6 

5.41 

162 

8.11 

10.8 

10J 

8.1lXlO-» 

135 

13.5 

8.11 

1080 

8.11 


8.11 

81.1 

24.3 

0.811 

27.0 

135 

24.3 

270 

24.3 

1080 

8.11 

8.11 

162 

24.3 

54.1 

24.3 

Unlimited 

13.5 

10.8 

13.5 

8.11 

13.5 

54.1 

108 

8.11 

24.3 

270 

18^ 

13.5 

270 

5.41 

5.41 


Specific 
activity  (Q/g) 


7.4x10 

1.2x10 

8.8x10 

7.4X10 

8.7x10 

3.8x10 

7.9x10* 

5.7x10 

8.2x10 

2.3x10» 

8.2X10 

2.4x10 

4.1x10 

6.1x10* 

8.3x10 

1.7X10 

2.2X10 

1.9X10 

1.5X10 

1.4x10» 

5.4x10 

9.3x10 

7.3X10 

2.2x10» 

4.9x10 

2.0x10 

6.0X10 

4.0X10 

3.1X10* 

1.8X10 

2.9x10 

3.6X10 

1.1X10 

7.0x10 

1.6x10 

3.6X10 

4.2X10 

1.1X10 

1.6X10 

2.2X10 

9.7x10 

4.0x10 

6.6X10 

2.5X10 

1.4X10 

2.2 

1.8 

6.9X10 

1.9x10 

2.5X10 

1.7X10 

7.8X10» 

1.6X10 

1.2X10 

1.1X10 

1.1X10 

2.7X10 

3.5x10 

4.2x10 

1.6X10 

2.3X10* 

61x10 

5.2X10* 

6.2x10 

9.1X10 

5.7X10* 

8.5X10 

6.0X10 


TwtE  A^l  A,  AND  A,  Values  for  Radk>nucl(des— Contmued 


Symbol  of  radionuciide 


*»K 

•>Kr..:. 
•»Kr..., 
»»Kr..., 
•'Kr.... 
•"la.. 
»*"La.. 
ISA..., 


'"Lu.... 

»"U.... 

»'*«"Lu 

»'*Lu.... 

»"Lu.... 

MFP 


"Mg .. 
"K^n.. 
"Mn.. 
"Mn ... 
"Mn .. 
•"Mo... 
»»Mo.., 

>8N 

"Na.... 
**Na.... 
»*-Nb.. 
•'"Nb.. 
•*Nb.... 


Element  and  atomic 
number 


Krypton(36) . 


Lanthanum(57).. 


Low  Specific  Activity 
Material  Definition  (See 
S  71.4). 

Lutetium(71 )  .„ _ 


Mixed  Fission  Products 

(use  formula  for 

mixture  or  Table  A-2). 

Magnesium(1 2) 

Manganese(25) 


Molybdenum(42). 


N(trogen(7) . 
Sodium(ll). 


Niobium(41). 


••Nb 

"Nb 

»*'Nd....... 

»*»Nd 

"Ni 

•"Mi 

»»Ni 

"*Np 

"•Np 

»"Np 

•'"Np ....... 

»«»08_ 

>»»»0s 

••»08„ 

»"0s 

'•*08 

Sep 

"p !!!"""" 

*'"Pa.. 

"»Pa 

•o'Pb ....... 

«02pt) 

aospb _, 

«o*Pb 

«««Pb 

»'»Pb 

»<»»Pd.  . 

>«TPd - 

*°*Pd 

»*»Pm'.!Z 

»**Pm 

^>*»Pm  — 

"'Pm 

»*«-Pm..I 

,>*«Pm 

i»"Pm. 

"•Po 


Neodymium(60) . 
Nk:kel(28) 


Neptunium(93) . 
C)smium(76) 


Phosphorus(15)., 
Prc>tactinium(9i  j ! 


Lead(82). 


Paliadium(46) 

Promefliium(6l)" 


A,  (TBq) 


Polonium(84)».. 


1.0 

40 

6 

20 

0.2 

40 

0.4 


0.5 

8 

20 

8 

30 


0.2 

0.3 

Unlimited 

1 

0.2 

40 

0.6 

0.6 

0.5 

0.2 

0.7 

40 

0.6 

1 

0.6 

4 

a6 

40 

40 

0.3 

40 

7 

2 

6 

1 

40 

10 

0.6 

0.2 

0.3 

40 

2 

0.6 

5 

1 

40 

3 

Unlimited 

0.6 

0.3 

40 

UnNmited 

0.6 

3 

0.6 

30 

40 

0.5 

0.6 

3 

40 


A.(Ci) 


A.  (TBq) 


27.0 

1080 

162 

541 

5.41 

1080 

10.8 


13.5 

216 

541 

216 

811 


5.41 

8.11 

Unlimited 

270 

5.41 

1080 

16.2 

16.2 

13.5 

5.41 

18.9 

1080 

16.2 

27.0 

16.2 

108 

1&2 

1080 

1080 

8.11 

1080 

189 

54.1 

162 

27.0 

1080 

270 

16.2 

5.41 

8.11 

1080 

54.1 

16.2 

135 

27.0 

1080 

81.1 

Unlimited 

16.2 

8.11 

1080 

Unlimited 

16.2 

81.1 

16.2      , 

811 

1080 

13.5 

81.1 

16.2 

1080 


0.5 

40 

6 

10 

0.2 

2 

0.4 


0.5 

6 

6 

4 

0.9 


0.2 

0.3 

Unlimited 

1 

0.2 

7 

0.5 

0.5 

0.5 

OJl 

0.7 

6 

0.6 

1 

0.5 

0.5 

0.5 

40 

30 

0.3 

40 

1  xio-» 

0.5 

0.5 

1 

40 

0.9 

0.5 

0.2 

0.3 

0.9 

0.1 

6x10-» 

0.9 

1 

2 

3 

Unlimited 

9x10-» 

0.3 

40 

Unlimited 

0.5 

3 

0.6 

7 

0.9 

0.5 

0.5 

0.5 

2x10-» 


A.  (CO 


13.5 

1080 

162 

270 

5.41 

54.1 

10.8 


13.5 

216 

216 

108 

24.3 


5.41 

8.11 

Unlimited 

27.0 

5.41 

189 

13.5 

13.5 

13.5 

5.41 

18.9 

162 

16.2 

27.0 

13.5 

13.5 

13.5 

1080 

811 

8.11 

1080 

2.70x10-» 

13.5 

13.5 

27,0 

1080 

24.3 

13.5 

5.41 

8.11 

24.3 

2.70 

1.62X10-* 

24.3 

27.0 

54.1 

81.1 

Unlimited 

0.243 

8.11 

1080 

Unlimited 

13.5 

81.1 

16.2 

189 

24.3 

13.5 

13.5 

13.5 

0.541 


Specific 
activity  (Ci/g) 


3.3x10* 

2.1x10-» 

8.4x10* 

4.0x10* 

2.8X10» 

4.4X10-* 

5.6X10* 


4.6X10* 
1.5X10* 
5.4X10* 
5.7x10* 
1.1X10* 


5.2x10* 

4.4x10* 

3.6X10-* 

8.3X10* 

2.2x10' 

38 

4.7x10* 

1.5x10* 

6.3x10* 

8.7x10* 

1.4x10* 

1.1X10* 

1.9x10-» 

3.9X10* 

2.6x10' 

8.0x10* 

1.1X10' 

8.11x10-* 

4.6X10» 

1.9X10' 

1.4x10* 

6:0x10* 

6.9X10-* 

2.3X10* 

7.3X10-* 

1.2X10* 

4.6X10* 

5.3X10* 

1.1X10* 

2.9X10* 

1.6X10* 

3.2x10* 

4.5X10-* 

2.1X10* 

17x10* 

5.9x20-* 

3.0X10* 

5.8x10-* 

8.8x10> 

1.4x10* 

7.5X10* 

4.8X10-* 

2.1X10-* 

3.4X10* 

2.6X10* 

1.4x10* 

9.4x10* 

2.1X10* 

7.5X10* 

4.2X10* 

5.9X10* 


21578  Pedwd  Regbtg  /  Vol  53,  No.  110  /  Wednesday.  June  0,  IMB  /  ftopoaed  Rute 

Tabi£  A-1  At  AND  A.  Values  for  Racnonucuoe^— Continued 


Symbol  of  radtonudde 


«««Po 

«»«»P0„ 

"«Pr 

>«Pir 

"•R 

itipi 

"«-pt : 

laspi 

»»»-Pt™Z 

"»-Pt 

»*'Pt.^. 

"•PU 

"'PU 

«»»PU 

"•PU 

I40pu. 

«*»PU>., 

«*»Pu™ 
«*«Pu.... 
"•Ra™ 
«««Ra„„ 
"•Ra.„, 

«"RaI 
•»Rb™. 

••Rb 

•*Rb..-„ 

••Rb 

•'Rb. 

Rb  (natural). 

'••Re 

"*-Re 

»»*Re 

'•'Re  J 

'••Re."_™™ 

•••Re. 


Re(naluraQ. 

••Rh 

"»Rh 

loa 


'•«Rh 

'••-Rh.-. 

'••Rh 

«"Rn„.>.. 

•'Ru 

'••Ru 

'••Ru 

'••Ru 

••S 
'««Sb..Z 

»»*Sb 

'••Sb 

'  ••»....„. 

••Sc 

*'Sc 

♦•Sc 

SCO 


WO  ••••■••••■•1 

'•Se      „ 

•'SI.Z1.!!; 

3«SI 


'••Sin..._ 
»«'Sm.„« 
'•'Sm..„ 
'»»Sm.>„ 


Bemerrt  and  atomic 
nonnber 


Praseodymium(59) . 

••••■••♦■••••••■■a ■•■•••••■■•■••••• 

Plalinuin(78) 


Plutonium(94). 


Ra(fum(88). 


Rubidium(37) 


Rheniufn(75) , 


Rhodium(45) . 


Radon(86) 

Ruthenium(44). 


SuKur(16) 

Antimony(51).. 


Scandium(21) 


Surface  Containinated 
Obiect  Definition  (See 

Seienium(34) „ 

oMCon\  1 4) ........ .M,-»..... 


Safnarium(62).. 
Unlimited 


A,  (TBq) 


40 
40 
0.2 

4 

ae 

3 

40 

40 

10 

10 

20 

7 

20 

2 

2 

2 

40 

2 

as 

0.6 

0.3 

0.6 

OJ 

0.6 

2 

2 

1 

0J3 

Unlmited 

UnRmited 

5 

3 

1 

4 

Unlmited 

0.2 

4 

Urriknited 

2 

4 

2 

0.5 

40 

10' 

0.2 

4 

2 

0.6 

0^ 

40 

0^ 

0.6 

2 

0.4 

03 

0.5 

9 

0.3 


3 

40 

0.6 


20 

Unliroited 
40 
4 


A.  (CI) 


1060 

1060 

5.41 

108 

16.2 

81.1 

1060 

1060 

270 

270 

541 

189 

541 

54.1 

54.1 

54.1 

1060 

54.1 

8.11 

16.2 

8.11 

16.2 

8.11 

16.2 

54.1 

54.1 

27.0 

8.11 

Unlimited 

Unlimited 

135 

81.1 

27.0 

108 

Unlimited 

5.41 

108 

Unfimtted 

54.1 

108 

54.1 

13.5 

1080 

270 

5.41 

108 

54.1 

5.41 

1080 

8.11 

16.2 

54.1 

10.8 

13.5 

13.5 

243 

8.11 


81.1 

1080 

\%.2 

1080 

541 

Unlmited 

1080 

106 


A«(TB(0 


2x10-» 

2X10-* 

0.2 

0.5 

0.6 

3 

9 

40 

2 

0.9 

0.5 

7X10- 

20 

2x10- 

2X10- 

2X10- 

1X10- 

2X10- 

2X10- 

3X10- 

6X10- 

2X10- 

2X10- 

4X10- 

0.9 

2 

0.9 

0.3 


5 
3 
1 
0.5 


0.2 
0.5 

2™' 

4 

0.9 

0.5 

40 

0.9 

4x10-» 

4 

0.9 

0J5 

0.2 

2 

0.3 

0.5 

0.9 

0.4 

0.5 

0.5 

0.9 

0.3 


3 

2 
0.5 

a2 

20 


4 
0J6 


A.(Ci) 


0.541 

0341 

5.41 

13.5 

16.2 

81.1 

243 

1060 

54.1 

24.3 

ia5 

1.89X10-* 

541 

5.41x10-» 

5.41x10* 

5.41x10-* 

0.270 

5.41 -10-* 

5.41x10-* 

0.811 

1.62 

0.541 

0.541 

1.08 

24.3 

54.1 

24.3 

8.11 

Unlmited 

Unlmited 

135 

81.f 

27.0 

13.5 

Unlmited 

5.41 

13.5 

UntimJted 

54.1 

108 

24.3 

13.5 

1060 

24.3 

0.108 

108 

24.3 

13.5 

5.41 

54.1 

8.11 

13.5 

24.3 

10.8 

13.5 

13.5 

24.3 

8.11 


81.1 

54.1 

13.5 

5.41 

541 

Unlimited 

108 

13.5 


Specific 
aclMty(a/g) 


1.7x10* 
5.41x10* 
1.2X10* 
6.6X10* 
6.8x10* 
2.3x10» 
2.0x10* 
3.7 

1.6X10* 
1.2X10' 
8.8X10* 
5.3x10* 
1.2x10* 
1.7x10' 
6.2X10-* 
2.3x10-» 
1.1X10* 
3.9X10-* 
1.9X10-* 
5.0X10* 
1.6X10* 
3.9x10-* 
1.0 

2.3X10* 
8.2x10-« 
1.9X10* 
4.7X10* 
8.11x10* 
6.6X10-* 
1.8X10-* 
1.0x10* 
T.?x10* 
1.9X10* 
1.9X10* 
3.8x10-* 
1.0X10* 
4.9X10* 
2.4X10-* 
6.7X10* 
1.2x10* 
1.2X10' 
6.2 

3.2x10' 
8.2  X 10* 
1.5x10* 
5.5X10* 
3.2x10* 
6.6X10« 
3.4X10* 
4.3x10* 
3.9x10* 
1.8X10* 
1.4X10» 
8.3x10* 
1.8x10' 
3.4x10* 
8.2x10* 
1.5X10« 


1.4X10* 

7.0x10-* 

3.9X10' 

1.7X10' 

2.6x10* 

2.0x10-* 

2.6x10' 

4.4X10* 
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Table  A-1  A,  and  A,  Values  tor  Radionucuoes— Continued 


Symbol  of  radionuclide 


»»»Sn... 
»»'-Sn. 
"•-Sn. 
'«»-Sn. 
»«»Sn.. 
'•»Sn.„ 
'••Sn... 

••Sr 

•»-Sr.... 

•»Sr 

•'-Sr.... 

••Sr 

••Sr 
•'SrZ!! 

••Sr 

T.. „ 


"•Ta- 

"•Ta.. 

'••Ta.. 

'•»Tb- 

'••Tb- 

'••Tb.. 

»»-Tc.. 

••-Tc- 

••Tc. 

•'-Tc 

•'Tc 

••Tc. 


••Tc.... 

••Tc... 

»»»Te ...; 

»«'-Te 

'•'Te.. 

'«»-Te 

»««-Te.... 

KTaTa 

'•'Te 

'••-Te 

'••Te 

'•'-Te 

'»«Te 

"'Th 

«««Th 

«*«Th 

•••Th 

*»'Th.„ 

«»«Th 

*»*Th 

Th  (natural) 

*«Ti 

•••Tl 

••'Tl . 

••»TI 

•o*TI „. 

'•'Tm 

'••Tm 

"•Tm 

"'Tm 
laoM 

«9«U 

«9»U 

••*u 

«»»u „ 

«»«u 

«»»u !...!! 

U  (naturaO 

U  (enriched  5%  or  less) . 


Element  and  atomic 
number 


Tin(50), 


Slrontium(38). 


Tritlum(1)  ...... 

Tantalum(73). 


Terbium(65)... 


Tecfinetium(43).. 


'•••••••••••••■••••kai 


Tellurium(52). 


Thorium(90). 


Titanlum(22).... 

Thallium(81.1). 


Thulium(69). 


Uranium(92) . 


Unlimited 


Unlimited 
Unlimited 
Unlimited 


A,  (TBq) 


4 

6 

40 

40 

0.6 

0.2 

0.3 

05 

2 

3 

a6 

0.2 

0.3 

0.2 

40 

1 

30 

ao 

40 

1 

0.9 

2 

0.4 

0.4 

40 

Unlmited 

0.7 

8 

40 

0.2 

5 

2 

7 

30 

20 

20 

0.6 

0.6 

0.7 

0.4 

9 

0.3 

0.3 

2 

40 

Unlimited 

0.2 

Unlimited 

0.5 

0.6 

10.8 

2 

4 

7 

0.8 

4 

40 

40 

3 

10.8 

10.8 


10.8 


Unlimited 


A.  (CO 


106 

162 

1060 

1060 

16.2 

5.41 

8.11 

5.41 

135 

54.1 

81.1 

16.2 

5.41 

8.11 

5.41 

1080 

27.0 

811 

21.6 

1060 

27.0 

24.3 

54.1 

10.8 

10.8 

1080 

Unlmited 

18.9 

216 

1080 

5.41 

135 

54.1 

189 

811 

541 

541 

16.2 

16.2 

18.9 

10.8 

243 

8.11 

8.11 

54.1 

1080 

Unlimited 

5.41 

Unlimited 

13.5 

21.6 

270 

54.1 

108 

189 

21.6 

108 

1080 

1080 

81.1 

270 

270 

Unlmited 

270 

Unlmited' 

Unlimited 

Unlimited 


A,  (TBq) 


4 

2 

40 

0.9 

0.5 

0.2 

0.3 

0.2 

5 

2 

3 

0.5 

0.1 

0.8 

0.2 

»40 

1 

30 

0.5 

10.8 

0.7 

0.5 

2 

0.4 

0.4 

40 

07 

8 

0.9 

0.2 

5 

2 

7 

9 

0.5 

0.5 

0.5 

0.5 

0.5 

0.4 

IX 10-* 

4X10-* 

3X10-* 

2X10-* 

0.9 


0.2 


0.2 

0.8 

10.8 

2 

0.5 

7 

0.8 

0.5 

10.8 

1X10-* 

3X10-* 

1X10-* 

1X10-* 

1X10-* 
Unlimited 
Unlimited 
Unlimited 


A.  (CO 


108 
54.1 
1080 
24.3 
13.5 
5.41 
8.11 
5.41 
136 
54.1 
61.1 
13.5 
270 
8.11 
5.44 
'1060 
27.0 
811 
13.5 
270 
18.9 
13.5 
54.1 
10.8 
10.8 
1080 
Unlimited 
18.9 
216 
24.3 
5.41 
135 
54.1 
189 
243 
13.5 
13.5 
13.5 
13.5 
13.5 
10.8 
0.270 
1.08X10-* 
8.11X10-* 
5.41X10-* 
24.3 

Unlimited 
5.41 

Unlimited 
5.41 
21.6 
270 
54.1 
13.5 
189 
21.6 
13.5 
270 
0.270 
8.11X10-* 
2.70x10-* 
2.70X10-* 
Unlimited 
2.70x10-* 
Unlimited 
Unlimited 
(see  Table  A- 
3). 


Specific 
activity  (Q/g) 


1.0x10*^ 

8.0X10* 

4.4x10* 

3.9x10' 

8.5X10* 

1.1X10* 

2.8x10-* 

6.4X10* 

3.2x10' 

2.4X10* 

1.2X10' 

^9X10* 

1.5X10* 

3.6X10* 

1.3X10' 

9.7X10* 

1.1X10* 

1.2x10* 

6.2x10* 

1.5X10' 

1.9 

1.1X10* 

2.2X10* 

3.8X10' 

3.2X10* 

1.5X10* 

1.4X10-* 

^4X10-* 

5.2X10* 

1.7x10-* 

1.8X10* 

7.0X10* 

6.3X10* 

9.1  XlO* 

1.8x10* 

4.0X10* 

2.6x10« 

2.5X10* 

2.0X10' 

8.0X10* 

3.1X10* 

3.2x10* 

8.3x10* 

2.1x10-" 

1.9X10-* 

5.3X10* 

1.1X10-' 

2.3X10* 

2.2x10-' 

1.7x10* 

5.8x10* 

2.2X10* 

5.41x10* 

4,3x10* 

8.11x10* 

9.1X10* 

6.0X10» 

1.1X10» 

2.7X10* 

21X10' 

9.5X10-* 

6.2X10-* 

21X10-* 

6.3x10-* 

3.3x10-' 

7.1x10-' 
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Symbol  of  radionudide 


U  (enriched  more  than 

5%). 
U  (depleted).... „ 


»««Xe 
««»Xe 


"»Xe-.. 
»«»-Xe. 
»»»Xe-.. 
»"Xe~.. 

•TY 

•«Y 

•oy 
flla  Y 
•«Y.J 
•«Y.- 

••v.- 

»"Yb. 

»"Yb>- 

"Zn. 

••-zn. 

••Zn_ 

••Zr 

•»Zr„„ 
••Zr_ 


•'Zr. 


Element  and  atomic 
number 


UnKmited 

Vartadium(23)., 

Tungsten(74).. 


Xenon(54). 


Ytlrium(39) 


Ytteft)ium(70). 
2nc(3d) 

ZIroonium(40). 


A,(TBq) 


10.8 


0.3 

40 

1 

30 

40 

2 

0.2 

0.2 

0.2 

4 

40 

20 

4 

2 

a4 

0.2 

2 

0.3 

0.2 

0.2 

3 

30 

2 

2 

4 

3 

40 

1 

0.3 


A.(Ci) 


270 

Unlimited 

8.11 

1060 

27.0 

811 

1080 

54.1 

5.41 

5.41 

5.41 

108 

1080 

541 

108 

54.1 

103 

5.41 

54.1 

8.11 

5.41 

5.41 

81.1 

811 

54.1 

54.1 

108 

81.1 

1080 

27.0 

8.11 


A,(TBq) 


ixio-» 


0.3 

40 

1 

30 

0.9 

0.5 

0.2 

0.2 

0.2 

4 

40 

20 

4 

2 

0.4 

0.2 

2 

0.3 

02 

0.2 

3 

0.9 

2 

0.5 

0.5 

3 

0.2 

0.9 

0.3 


*  Also,  for  liquids  only,  a  concentration  imtt  of  not  greater  than  27.0  Ci/\  (1  T6q/X). 

!  Table  A-2— General  Values  FOR  At  AND  A. 


A.(a) 

Specific 
activity  (Ci/g) 

2.70x10-« 

(seeTat)le 

A-3) 

Unlimited 

(see  Table 

A-3) 

8.11 

1.7x10* 

1080 

8.11X10* 

27.0 

3.4X10* 

811 

5.0X10*  , 

24.3 

9.7x10-* 

13.5 

7.0x10-* 

5.41 

1.0x10* 

5.41 

1.3X10* 

5.41 

1.2x10' 

108 

2.8X10* 

1080 

1.0X10* 

541 

1.9X10* 

108 

2.5X10* 

54.1 

4.5X10» 

10.8 

1.4x10* 

5^1 

2.5X10* 

54.1 

4.1x10' 

8.11 

2.5^10* 

5.41 

9.5X10* 

5.41 

3.2X10* 

81.1 

2.3X10* 

24.3 

1.8X10* 

54.1 

8.0X10* 

13.5 

3.3X10* 

13.5 

5.3X10' 

81.1 

1.7X10* 

5.41 

3.5X10-* 

24.3 

2.1X10* 

8.11 

2.0X10* 

Contents 

A. 

A, 

(TBq) 

(Ct) 

(TBq) 

(CO 

Only  t)eta  or  gamma  emitting  nuclides  are  known  to  t>e  present 

0.2 
0.10 

5 
2.70 

0.02 
2X10-* 

0.5 

Alpha  emitting  nuclides  are  known  to  be  present  or  no  relevant  data  are 
availat>ie. 

5.41x10-* 

Table  A-3— Acnvmr-MASS  Relationships  for  Uram 

ium/Thorium- 

-Continued 

Thorium  and  Uranium  Enrichment*  wt  %  •»»  U  present 

\ 

Spedfk:  Activity 

G/g 

g/a 

hlAtiiral  ThoTHim 

2.2x10-' 

4.6x10* 

•The  figures  for  uranium  include  representative  values  for  the  activity  of  the  urank)m-234  which  is  concentrated  during  the 
enrichment  process.  The  activity  for  Thorium  includes  the  equilibrium  concentration  of  Thorium-228. 

Dated  at  Rockville,  MD.  this  23rd  day  of 
May  1988. 

For  the  Nuclear  Regulatory  Commission. 
Victor  Stello,  Ir„ 

Executive  Director  for  Operations. 
[FR  Doc.  88-12639  Filed  6-7-88;  8:45  amj 

HUJNO  CODE  7tM>.«1^ 


Table  A-3— AcnvrrY-MASS  Relationships  for  Uranium/Thorium 


Thorium  and  Uranium  Enrichment*  wt  %  ***U  present 


Spedfte  Activity 


Cl/g 


g/Ci 


5.0x10-' 
7.06x10-^ 
7.6X10- 
1.0x10- 
2.7X10 
4.8x10 
1.0X10- 
^0X10- 

isxio- 

5.8X10- 
7.0x10- 
9.1X10- 


2.0X10 
1.42X10 
1.3X10 
1.0x10 
3.7x10 
2.1X10 
1.0X10 
5.0X10 
4.0X10 
1.7X10 
1.4X10 
1.1X10 
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DEPARTMENT  OF  JUSnce 

Afimnist  DMdon 


■•■■•  1 


AnIilnMt  QuhMbiM  for  kilenwBbnfll 


The  Antitrust  Division  of  the  United 
States  Department  of  Justice  has  drafted 
new  Antitrust  Guidelines  for 
Intematicmal  Operations.  The       i 
Guidelines  are  intended  to  advise  the 
business  OHnmunity,  the  legal 
profession,  and  interested  members  of 
the  public  of  the  general  legal  and 
economic  analysis  undertaken  by -the 
Department  in  making  prosecutorial 
decisions  under  die  antitrust  laws 
segarding  international  business 
conduct  The  Department  will  apply  the 
general  analysis  reflected  in  the 
Guidelines  reasonably  and  flexibly  to 
particular  facts  and  circumstances.  The 
Guidelines  should  not  be  understood  to 
aSect  any  other  considerations  relevant 
to  the  exercise  of  prosecutorial 
discretion  by  die  Department  of  Justice. 

The  Guidelines  are  not  intended  to 
create  or  recognize  any  legally 
enforceable  ri^t  in  any  person.  They 
are  not  intended  to  affect  the 
admissibility  of  evidence  or  in  any  other 
way  necessarily  to  affect  the  course  or 
conduct  of  litigation.  Moreover,  changes 
in  the  relevant  statutory  framework, 
legal  precedent,  and  methods  of  internal 
Department  analysis  may  occur  over 
time.  Because  these  changes  will  not 
always  be  simultaneously  reflected  in 
amendments  to  the  Guidelines,  the 
positions  stated  in  the  Guidelines  should 
not  be  regarded  as  affecting  any  future 
action  which  may  be  appropriate  under 
the  antitrust  laws.  Parties  seeking  to 
know  the  Department's  specific 
enforcement  intentions  with  respect  to 
any  particular  transaction  should 
consider  seeking  a  Business  Review 
pursuant  to  28  CFR  50.6. 

The  draft  Guidelines  are  not  subject  to 
die  notice  and  comment  or  the  other 
requiremenis  of  the  Administrative 
Procedure  Act,  but  the  Department 
welcomes  the  views  of  the  business  and 
legal  communities  and  of  the  general 
pvhhc  on  all  matters  which  are  or  might 
appropriately  and  benefidaUy  be 
addressed  in  the  Guidelines.  Views 
should  be  submitted  in  writing  by 
August  8, 1988,  to  Deborah  A.  Garza. 
Chief  of  Staff  and  Counselor  to  the 
Assistant  Attorney  General,  Antitrust 
Division.  Room  3114,  Department  of 
Justice,  10th  and  Pennsylvania  Avenue 
NW..  Washington,  DC  20630,  (202)  633- 
2«52. 


ANimuaT  GUIDELINES  KHt 
INTERNATIONAL  OPERATIONS 

Table  of  Contend 

L  Introduction 

A.  ^iplicable  Antitrust  Laws  Enforced  by  dw 
Department 

1.  Shennan  Act 

2.  Clayton  Act 

3.  Hart-Scott-RodiDO  Act 

4.  National  Cooperative  Research  Act  of 
19B4 

5.  Webb-PomeraiM  Act 

9.  EKpait  Trading  Company  Act  of  1882 
E  Enforcement  Policy 

1.  Criminal  Offenses  Under  the  Shennan 
Act 

2.  Mergera 

3.  loint  Ventures 

4.  Vertical  Nonprice  Distribution  Restraints 

5.  Intellectual  Ihvperty  Ucensing 
AIrang^^lents 

C  Jurisdictional  Considerations 

1.  Faniga  Trade  Antitrust  Improvement 
Act 

2.  Foreign  Sovereign  Immunities  Act 

D.  Facton  Affecting  the  Department's 

Diicration  in  Asserting  JurisdictieD 

E.  Foreign  Sovereign  Compulsion 

F.  International  Trade  Friction  and  tiie  U.S. 

Trade  Laws 

n.  Illustrative  Cases 

Case  I:  Foreign  Acquisition  by  a  U.S.  Firm 
Case  2:  Merger  Analysis  Involving  Tnda 

Restraints 
Case  3:  Acquisition  of  a  Potential  Foreign 

Competitor 
Case  4:  Merger  of  Two  Foreign  Firms 
Case  5:  Joint  Bidding 
Case  6:  Research  and  Development  Joint 

Ventura 
Case  7:  Distributing  a  Foreign  Competitor's 

Product 
Case  B:  Exchisive  Vertical  Distribution 

Arrangements 
Case  8:  A  Multinational  Operation 
Case  1ft  Vertical  Restrainto  in  a  Patent 

License 
Case  11:  Exclusive  Patent  Cross-Licenses 

widiGrantiMcks 
Case  12:  Know-How  Technology  Transfer 

Agreement  With  Exclusive  Territories 
Case  13:  Anticompetitive  Use  of  Section  337 
Case  14:  Inteniational  Cartel  Activities 
Case  15:  Govenunent-bnposed  Export 

Restraints 
Case  16:  Voluntary  Export  Restraint 
Case  17:  Settling  s  Tnie  Case 

Part  L  Introducdoa 

The  U.S.  antitrust  laws  represent  the 
legal  embodiment  of  our  nation's 
commitment  to  a  free  mariiet  economy. 
The  competitive  process  of  the  free 
maricet  ensures  tike  most  efficient 
allocation  of  resources  and  die 
maximization  of  consumer  welfare. 
Similariy,  international  markets 
unimpeded  by  private  and 
govemmentally  imposed  barriers  to 
trade  ensure  the  production  of  goods 
based  on  the  comparative  advantages  of 
all  producers. 


The  Department  of  Justice  (the 
'^JeparimeBt'O  focuses  it>  antitrust 
enforcement  eSbrts  ira  antkxuBpetitive. 
oomfaict  that  effect!  U&  omsuiner 
welfare.  To  be  effeodwe.  of  course.  U,8. 
antitrust  enforcement  must  reach  some 
conduct  that  occurs  outside'  the  United 
States  and  that  invdvea  foreign  actors. 
For  example,  an  international  cartel  of 
private  producers  cannot  impose  higher 
prices  on  U.S.  consumers  with  impunity 
sinqily  by  holtUng  its  cartel  meetings 
outside  the  United  States.  On  die  other 
hand,  U.S.  antitrust  enforcement  does 
not  reach  conduct  that  has  only  a 
remote  effect  on  U.S.  conaiimer  welfare. 
To  justify  the  exerdse  of  the 
Department's  enforcement  authority, 
conduct  must  have  a  direct,  substantial, 
and  reasonably  foreseeable 
anticompetitive  effect  on  U.S. 
commerce.  In  addition,  in  some  cases, 
considerations  of  international  comity 
may  require  the  Department  to  consider 
the  sigitificant  interests  of  other  nations 
that  may  also  have  Jurisdiction  over 
transnational  conduct  in  determining 
whether  to  challenge  that  conduct 

These  Guidelines  are  Intended  to 
provide  practical  guidance  concerning 
the  Department's  internal  antitrust 
enforcement  policies  and  procedures  as 
diey  apply  in  a  variety  of  international 
contexts.  The  remainder  of  Part  I  of 
diese  Guidelines  describes  the  most 
relevant  applicable  antitrust  laws 
enforced  by  the  Department;  the  legal 
and  economic  analysis  the  Department 
emplojrs  in  assessing  certain  tjrpes  of 
business  conduct  under  those  laws  for 
enforcement  purposes;  the  Jurisdictional 
ndes  that  govern  the  Department's 
enforcement  policy;  considerations  of 
international  comity  that  may  affect  the 
Department's  discretion  in  asserting 
jurisdiction  in  a  particular  case; 
circumstances  under  which  the 
existence  of  foreign  sovereign 
compulsion  may  lead  the  Department 
not  to  prosecute  anticompetitive 
conduct;  and  the  analysis  the 
Department  employs  in  assessing 
certain  antitrust  issues  that  may  arise  in 
the  context  of  international  "trade 
frictions"  or  disputes  under  the  U.S. 
trade  laws.  Part  D  of  these  Guidelines 
consists  of  seventeen  hypothetical  Cases 
that  illustrate  the  enforcement  policies 
described  in  Part  L 

These  Guidelines  are  intended  only  to 
provide  general  guidance  as  to  how  the 
Department  analyzes  certain  commonly 
occurring  issues  affecting  its  own 
enforcement  dedsions.  Several 
Important  caveats  therefore  apply  to  use 
of  the  Guidelines.  First  these  Guidelines 
should  not  be  taken  as  ejqiressing  any 
view  regarding  the  applicability  of  die 


laws  of  odier  nations.  *^  American 
businesses  engaged  in  or  contemplating 
transactions  w^  foreign  partners  or 
activities  abroad  should  ccmsider  the 
applicability  of  fbreim  laws  relating  to 
business  activities  affecting  commerce 
in  those  nations.  Second,  these 
Guidelines  are  not  intended  to  substitute 
for  the  advice  of  experienced  private 
antitrust  counsel  or  for  formal  guidance 
under  the  Department's  Business 
Review  procedure.*  Third,  althoudi  the 
Department  beUeves  that  the  analysis 
stated  in  these  Guidelines  is 
economically  and  legally  correct  and 
consistent  with  the  trend  in  the  courts, 
these  Guidelines  are  not  intended  to  be 
a  restatement  of  the  law.  Iti  addition, 
readers  should  also  separately  evaluate 
the  risk  of  private  litigation  by 
competitors,  consumers,  and  suppliers, 
as  well  as  the  risk  of  enforcement  by 
state  prosecutors  imder  state  and 
federal  antitrust  laws. 

A  Applicable  Antitrust  Laws  Enforced 
by  the  Department 

The  following  is  a  brief  summary  of 
antitrust  laws  enforced  by  the 
Department  that  are  likely  to  have  the 
greatest  significance  in  planning 
international  business  transactions.' 


'  The  VS.  government  is  a  party  to  voluntary 
guidelines  that  discourage  participation  by 
international  business  enterprises  (including  U.S. 
businesses]  in  anticompetitive  trade  practices.  See 
Code  of  Conduct  for  KMtinational  Enterprises 
adopted  by  the  Council  of  the  Organisation  for 
Economic  Cooperation  and  Development  (June 
1976).  The  United  States  is  also  committed  to  a 
program  of  cooperation  with  foreign  competition 
authorities,  including  joint  efforts  to  improve  the 
enforcement  efforts  of  each  participating  nation 
under  its  own  law.  See.  e.g..  Revised 
Recommendation  of  the  [OECD]  Council  Concerning 
Cooperation  Between  Member  Countries  in 
Restrictive  Business  Practices  Affecting 
IntemaUonal  Trade.  OECO  Document  C  (86)  44 
(Final)  (May  21. 1986);  Agreement  Relating  to 
Bilateral  Cooperation  Regarding  Restrictive 
Business  Practices.  )une  23, 1976,  United  States- 
Federal  Republic  of  Germany,  27  UST 1966,  TIAS 
No.  8291,  nptittted  in  [Ises-lSSS  Transfer  Binder] 
Trade  Reg.  Rep.  1 50,283;  Agreement  Relating  to 
Cooperation  on  Antitrust  Matters,  June  28. 1962, 
United  States-Australia,  HAS  No.  1096S.  reprinted 
in  (1966-1963  Transfer  Binder]  Trade  Reg.  Rep. 
60,440:  Memorandum  of  Understandiiig  as  to 
Notification.  Consultation  and  Cooperatioo  with 
Respect  to  the  Application  of  NatioiMl  Antltnist 
Laws,  Mar.  9. 1964.  United  States-Canada,  reprinted 
in  5  Trade  Reg.  Rep.  1  Sa4«4.  In  addition,  the  Justice 
Department  has  been  and  will  continue  to  be 
engaged  in  efforts  to  achieve  irtemational 
liberalization  of  trade  policies  where  legitimate 
public  goals  can  be  served  through  less  restrictive 
measures. 

*2BCFRSa6.  

»  The  Federal  Trade  Commission  cntT)  may 
eiso  proceed  in  a  dvll  action  under  section  S  of  the 
Federal  TVsde  Commission  Act  ("FTC  Act")  (IS 
MAC  41-67C)  against  oooduct  that  viobtes  the 
Shennan  and  CLtsFton  Ads.  The  PTC  also  ha« 
exchisive  authority  to  aofoioe  the  FTC  Act* a 
prohibition  against  "unfair  methods  of  competition'' 
and  "unfair  or  deceptive  acts  or  practices."  IS 


1.  Sherman  Act  . 

Section  1  of  the  German  Act  sets 
fbrdi  the  basic  antitrust  prohibition 
against  contracts,  combinations,  or 
conspfrades  "in  restraint  of  trade  or 
commerce  among  die  several  States,  or 
with  foreign  nations."  *  Section  2  of  the 
Sherman  Act  prohibits  monopolization, 
atten4)ts  to  monopolize,  and 
conspiracies  to  monopolize  "any  part  of 
trade  or  commerce  unong  die  several 
States,  or  with  foreign  nations."  ■ 
Section  6a  defines  the  jurisdictional 
reach  of  the  Sherman  Act  with  respect 
to  non-import  foreign  commerce.* 

Violations  of  the  Sherman  Act  may  be 
prosecuted  as  dvU  or  criminal 
violations,  depending  on  the 
circumstances.''  Criminal  violations  of 
the  Sherman  Act  are  punishable  by  fines 
and  imprisonment  The  Sherman  Act 
provides  that  corporate  defendants  may 
be  fined  up  to  $1  million  and  individual 
defendants  may  be  fined  up  to  $100,000 
and  sentenced  to  up  to  three  years  of 
imprisonment.  Under  the  Criminal  Fine 
Enforcement  Act  of  19B4  "  and  the 
Sentencing  Reform  Act  of  1964,* 
however,  for  felony  violations 
continuing  or  committed  after  December 
31. 1984,  a  corporate  defendant  may  be 
fined  up  to  $1  million,  twice  the  gross 
pecuniary  loss  by  victims,  or  twice  the 
corporation's  gross  pecuiuary  gain  from 
the  violation,  whichever  is  greatest.  An 
individual  defendant  may  be  fined  up  to 
iS2S0,000,  twice  the  gross  pectmiary  loss 
by  victims,  or  twice  the  defendant's 
gross  pecuniary  gain  fixim  the  violation, 
whichever  is  greatest.'"  For  antitrust 


U.S.C.  45.  In  addition,  historfcally.  the  FTC,  rather 
than  the  Department,  has  enforced  the  Robinson- 
Patman  Act.  15  U.S.C.  13-13c  21.  Only  the 
Department  however,  is  authorized  to  prosecute 
criminal  violations  of  the  antitrust  laws. 

•  15  U.S.C  1  (1982).  The  Wilson  Tariff  Act  16 
V&JC.  8-11  (19S2),  which  essentially  paralleb  and  is 
coextensive  with  section  1  of  the  Sherman  Act 
specifically  prohibits  conspiracies  in  restraint  of 
U.S.  import  trade. 

•  IS  MS.C.  2  (1982). 

•  15  V.S.C.  7  (1962).  See  discussion  at  ICU  infra 
'  See  discussion  at  LB.1.,  infra,  concerning  when 

conduct  that  violates  the  Sherman  Act  will  l>e 
subject  to  crirninal  prosecution  by  the  Department 

•  Pub.  L.  96-596, 18  UAC.  3623  (repealed  eff.  Nov. 
1. 1987,  by  the  Comprehensive  Crime  Control  Act  of 
1964.  Pub.  L.  98-473,  section  235(a)(1)). 

•  Chapter  n  of  ttie  Comprehensive  Crime  Control 
Act  of  1964.  Pub.  L  96-473,  as  amended  by  the 
Criminal  Fine  Improvements  Act  of  1967,  Pub,  L 100 
18S.  section  6.  IB  U.S.a  3571. 

■0  The  Criminal  Fine  Enforcement  Act  governs 
crimes  continuing  or  cooimitted  after  December  31, 
1964.  but  before  November  1. 1967.  (Although  18 
U.S.C  3623  was  repealed  by  the  Sentencing  Reform 
Act  as  of  November  1 1987.  it  continues  to  govern 
fines  for  ofonses  conlinving  or  committed  between 
January  1. 1965  and  October  31, 1967.)  The 
Sentencing  Reform  Act  governs  crimes  continuing  or 
committed  on  or  after  November  1. 1967.  The 
Criminal  Fine  Improvements  Act  which  amended 
16  U.S.C  3571  to  include  alternative  fines  of  twice 


felony  violations  ooBBBittad  or       \j.i?r-" 
continuing  on  or  after  November  1, 1W7, 
the  U.S.  Sentencing  Commission's 
Sentencing  Guidelines  **  require 
convicted  corporate  defisndants  to  be 
fined  a  minimiiiw  of  tlQOjOao  and  require 
convicted  bidividuals  to  be  fined  a 
minlTniim  of  $20,000.  The  Sentencing 
Guidelines  also  generally  require 
individuals  to  serve  a  minimum  of  four 
months  in  jail  (with  probationary 
provisions).**  In  a  civil  proceedhig.  die 
Department  may  obtain  injunctive 
relief  *'  or  actual  damages  for  injury 
incurred  by  the  U.S.  government  as  the 
purchaser  of  goods  or  services  as  a 
result  of  a  violation.  ** 

2.  Clayton  Act  - 

Section  7  of  thedkqrton  Act  expands 
on  the  general  prohibitions  of  the 
Sherman  Act  by  prohibiting  any  merger 
or  acquisition  "where  in  any  line  of 
commerce  or  in  any  activity  affecting 
commerce  in  any  section  of  the  coimtry, 
the  effect  of  such  acquisition  may  be 
substantially  to  lessen  competition,  or  to 
tend  to  create  a  monopoly."  '*  Section 
15  of  the  Clayton  Act  empowers  the 
Attorney  General  to  seek  a  court 
injunction  preventing  consummation  of 
a  merger  that  would  violate  section  7.** 

3.  Hart-Scott-Rodino  Act 

The  Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976  ("H-S-R 
Act")  "  added  section  7 A  to  the 
Clayton  Act  to  provide  the  Department 
and  the  FTC  with  several  procedural 
devices  to  facilitate  enforcement  of  the 
antitrust  laws  with  respect  to 
anticompetitive  mergers  and 
acquisitions.  The  H-S-R  Act  requires 
businesses  to  notify  the  Department  and 
the  FTC  of  proposed  mergers  or 
acquisitions  that  would  exceed  certain 
size-of-parties  and  size-of-transaction 
thresholds,**  provide  certain 
information  relating  to  reportable 
transactions,'*  and  wait  for  a 
prescribed  period — 15  days  for  cash 
tender  o^ers  and  30  days  for  all  other 
transactions — before  consummating  the 


the  gain  or  twice  die  loss,  was  approved  on 
December  It  1967. 

■  ■  Sentencing  Guidelines  and  Policy  Statement 
United  States  Sentencing  Commission  (April  13, 
1967). 

'  ■  See  Sentencing  Guidelines  and  Policy 
SUtement  United  SUtes  Sentencing  Commission 
secUon  2R1.1  (April  13, 1987). 

■•15U.S.C.4(1962). 

>«  15  U.S.C  15a  (1962). 

'•15UAC7. 

'•15UAC25. 

•'15U3.C18a. 

«•  16  UAC  18a(aV 

■•  15  U,S.C  ISa  (a),  (d):  IS  CFR  803.1  (1967). 
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transaction.***  Tb*  DepArtmeat  or  tfae 
FTC  may  roqiiwt  addiHonal  ioioniation 
concemiBg  a  basaactioQ  aad  thereby 
extend  the  waiting  period  by  10  days 
bejroad  (he  receipt  of  the  raquesled 
infonBatioB  Cor  oih  teiMlar  efiius  and 
20  days  beyond  leceipl  (rfthe  lequested 
infofaiation  for  all  other  transaotknt.'  * 

The  H-S-R  Act  and  the  FTC  mles 
iiaplemendag  the  H-S-R  Act  exempt 
from  the  preoaerger  notificatian 
reguirements  certain  international 
transactions — typicaUy  those  having 
little  nexQS  to  U.S.  oooBBerce — that 
ethenvise  meet  the  threshold*  set  forth 
in  the  Act**  Failure  sobstantially  to 
comply  with  the  H-S-R  Act  is    ; 
punishable  by  dvil  penalties  of  up  to 
$10,000  for  each  day  a  violation 
continues.**  tajunctive  relief  may  also 
be  obtained  to  remedy  a  faihne  ts 
comply  wift  the  H-S-R  Act**    '■- 
Businesses  may  seek  an  inteipretafion 
of  their  obligations  imder  the  H-S-R  Act 
from  die  FTC  pursuant  to  regulations  set 
forth  at  16  CFR  803.30  (1987). 

4.  National  Cooperative  Research  Act  of 
1984 

The  National  Cooperative  Research 
Act  of  1964  f 'NCRAl  **  clarifies 
substantive  application  of  the  U.S. 
antitrust  laws  to  joint  reaeaich  and 
development  ("R&D")  activities.  The 
NCRA  requires  U.S.  courts  to  judge  the 
competitive  affects  of  joint  R&D  in 
properly  defined,  relevant  technology 
raadcets  under  a  nile-of-ceason  standard 
dut  balances  the  piooon^titive 
benefits  of  joint  R&D  against  any 
potential  anticoaqtetitive  effects."  The 
NCRA  also  limits  the  monetary  relief 
diat  may  be  obtained  in  dvil  suits 
against  partidpants  in  joint  R&O  to 
actual,  rather  than  Irefaie.  damages 
where  the  chaUenged  oooduct  is  within 
the  scope  of  notificatiao  filed  by  the 
joint  RAO  venture  with  die  Attorney 
General  and  die  FTC** 


»•  15  U.S.C  18a(b).  I 

••taUSClSafe). 

**  16  CFR  toi.iie).  aoi.ifk).  alKwmnyw  Caie  4 

illustrsiea  kIwb  a  nerga  ItUmtaa  two  fiwiigi  firms 
engaged  in  commeres  in  the  Uaitad  StalM  mtmU  be 
Mb$ec(  to  the  nnimagai  neliiicalkai  nqoirementa 
of  the  H-5-«  Act  With  reapect  lo  tf— fHwn  to 
which  the  K-S-R  Act  premerger  notificatioa 
requirenenn  do  not  apply,  the  Depaitoient  may 
tequeat  parties  vohmtaifly  to  pmride  farfonnatiaa 
concerning  the  transaction,  or  may  issue  Qvil 
Investigative  Demands  ("CIDs'*)-  ' 

"  15  U5.C  18a(g)(l). 

**  IS  VS.C.  18a(g)(2). 

»» 15  U.S.C  4301-4305. 

»•  15  U.S.C  4302. 

**]SU&C4HS(a|. 


5.  Webb-Pomerene  Act 

The  Webb-Pomeiene  Act  **  provides 
an  antitiust  ''•^i»"^p**«"  for  the  fonnadoo 
and  operation  ofassodations  of 
otherwise  competing  businesses  to 
engage  in  coUective  export  sales.  The 
exea^ition  andies  only  to  the  export  of 
"goods,  waies,  or  merchandise."  '*  It 
does  not  andy  to  conduct  that  would 
have  an  anticompetitive  effect  in  the 
United  States  or  that  injures  domestic 
competitors  of  members  of  an  export 
assodation.*"  Associatkns  seeking  an 
exen^oo  under  the  WeU>-Pomeiene 
Act  nHist  file  their  articles  of  a^eement 
and  annual  reports  witii  the  FTC,  bat 
pre-formation  approval  from  the  FTC  is 
not  required.** 

6.  Export  Trading  Company  Act  of  1982 

Title  HI  of  die  Export  Trading 
Company  Act  of  1982  (die  "ETC  Act")  ** 
enables  any  person  oigaged  in  US. 
export  trade  to  obtain  an  export  trade 
certificate  of  review.  Such  a  certificate 
confers  immnnity  from  suit  under  state 
and  federal  antitrost  laws  for  activities 
that  are  specified  io  «nd  comply  with 
the  certi&»te.  The  Secretary  of 
Commerce  issues  the  certificate  with  die 
concurrence  of  the  Attorney  General  To 
obtain  a  certificate,  an  api^bcant  must 
show  that  proposed  e)q)ort  conduct 

(1)  WiU  result  in  neither  a  substantial 
lessening  of  competition  or  restraint  ol 
trade  wfldun  the  United  States  nor  a 
substantial  restraint  of  the  expert  trade 
of  any  competitor  of  the  applicant; 

(Q  WiU  not  nrntMSonably  enhance, 
stabihxe.  or  depress  prices  in  the  Uoiled 
States  of  the  dass  of  goods  or  services 
covered  by  the  application: 

(3)  Will  not  constitote  unfair  methods 
of  competition  against  competitors 
engaged  in  the  export  of  the  dass  of 
goods  or  services  exported  by  the 
applicant;  and 

(4)  W!H  not  inchide  any  act  Aat  may 
reasonably  be  expected  to  resnit  in  the 
sale  for  consumption  or  resale  in  the 
United  States  of  such  goods  or 
aervices.** 

Althoogh  an  export  trade  certificate  of 
review  provides  significant  protection 
under  the  antitrust  laws,  it  has 
important  limitations.  A  certificate 
provides  no  protection  to  persons  that 
are  not  identified  as  an  applicant  or  as  a 
member  of  an  applicant  Conduct  that 
falls  outside  the  scope  of  a  certificate  or 
diat  violates  the  terms  of  the  certificate 


—  ISliSJCtL 

*<>isu.&csz. 

»>  15  U.S.C  «. 

**i5US.C4mi-4on. 

*>5ae  15  U.&C  4013(a). 


remains  fully  subject  to  criminal 
sanctions  as  wen  as  to  private  and 
goveraraental  chdl  enfonement  actions. 
A  certificate  diat  is  obtafned  by  fraud  is 
void  btjm  die  outset  and  dms  offers  no 
protection  under  the  anlitniart  laws.  And, 
foially,  a  certificate  confers  no 
protection  from  prosecution  under 
foreign  laws. 

The  Secretary  of  Coaunerce  may 
revoke  or  mo^tya  certificate  if  the 
Secaetary  or  the  Attorney  General 
determines  that  the  applicants'  export 
activities  have  ceased  to  comply  widi 
the  four  statutory  criteria  described 
abMDve.**  The  Attorney  Goieral  may 
also  bring  suit  under  section  15  of  the 
Clayton  Act  "to  enjoin  conduct 
threatening  a  clear  and  irreparable  harm 
to  the  national  interest"  **  In  addition, 
the  ETC  Act  creates  a  private  cause  of 
action  for  injunctive  relief  and  actual 
damages  for  iadividuals  injured  by 
export  conduct  that  does  not  comply 
with  the  statutory  criteria.*"  In  any  such 
private  action,  certfficated  conduct  is 
presumed  to  be  valid.*''  The  prevailing 
party  is  entitled  to  costs  and  attorneys' 
fees." 

The  Commerce  Departmentin 
consultation  with  the  justice 
Department  has  issued  guidelines 
setting  forth  the  standards  for  reviewing 
apphcations  for  export  tiade  certificates 
of  review.**  Thoee  guidelines  contain 
several  examples  illustrating  application 
of  the  certification  standards  to  specific 
conduct  in  export  trade,  induding 
vertical  restraints,  horizontal  restraints, 
and  technology  Ucensihg  arrangements. 

B.  Enforcement  Policy     ' 

The  Department  focuses  its  antitrust 
enforcement  efforts  against  private 
restraints  of  trade  that  reduce  US. 
consumer  welfare  by  artificially 
restricting  output  and/or  raising  prices. 
The  Department  is  not  concerned  with 
conduct  ^t  adely  affects  competition 
in  foreign  markets  and  could  have  no 
direct  substantial,  and  reasonably 
foreseeaUe  effect  on  competition  and 
consumers  in  the  United  States.  Nor  is 
the  Department  concerned  with  the 
export  conduct  of  U.S.  firms  except 
where  that  conduct  has  a  direct 
substantiaL  and  reasonably  foreseeable 
anticompetitive  effect  on  (nice  and/or 


•f  is  U&C  4014(b)(2). 

»» 15  U.S.C.  4016(b)(5). 

»•  15  use  4016(bMl). 

•M5US.a401S(bH3). 

••  It  U3.C  «BS(bXl).  (b)(4). 

**  Sm  DepartmeBt  of  CtMMMrce,  btematiooal 
Trade  Administraikiii.  Oaldelfaias  br  th«  Isavaace 
of  Bxport  Trade  CtrtlfcataB  of  Hvriew  (24  adj^O 
FR 178S  Qan.  11, 1985)  0Mninallarctt«d  aa  "ETC 


output  in  the  United  States  **  or  v^iere 
the  U.S.  government  is  the  purchaser,  or 
substantially  funds  the  purchase,  of 
affected  goods  or  services.** 

Unlike  many  of  the  legal  rules 
businesses  encounter  in4heir 
international  dealings,  the  U.S.  antitrost 
laws  do  not  provide  a  checklist  of 
detailed  regulatory  requirements. 
Instead,  they  establish  competitive 
principles  that  have  served  as  the  basis 
for  a  system  of  flexible  court-made  rules 
governing  the  competitive  activities  of 
businesses  affecting  U.S.  commerce.** 
Certain  wellndeveloped  prindples  and 
rules,  discussed  and  illustrated  in  these 
Guidelines,  have  evolved  to  guide 
business  conduct  under  those  laws. 

Despite  the  literal  terms  of  section  1  of 
the  Sherman  Act  which  condemns 
"[ejvery  contract  (or]  combination  f  *  * 
in  restraint  of  trade,"  it  has  long  been 
recognized  that  seption  1  pndiibits  only 
unreasonable  resfiaints  of  trade.  Almost 
all  productive  activity  involves 
cooperation  among  peraons  and  firms 
and  some  ancillary  restrictions  affecting 
their  indqiendent  comraerdal  decision- 
making  that  literally  can  be  said  to 
restrain  trade.  The  courts,  however, 
have  recognized  that  cooperative 


*"  Under  special  drcumstancea,  the  export 
camhid  of  U.8.  flfins  oonoehmbly  oooM  have  auch 
an  aflaci    far  example,  wttare  doBtaatic  caaapatitors 
aocouBiiiis  far  a  subittaiitiai  ahue  of  a  maikal  in 
whkh  ntcy  l>jr  new  flfms  would  Im  difflcoil  and  In 
wUcfa  toUl  s«|>ply  (br  bolii  foreivi  and  donaslic 
markets)  is  fixed  (or  veqr  InalaaMc)  ayaad  on  the 
level  of  their  exports  tai  cider  to  reduce  supply  and 
raise  piioas  hi  the  United  States.  Such  an  efitict 
might  also  raeult  tf  oooduct  (hat  oatenalbly  involves 
exports  is  actually  daai^iad  to  afiect  the  price  of 
products  that  are  to  Im  resold  in  the  United  States. 

*'  Where  the  U.8.  government  substantially  funds 
the  purchase  of  goods  and  services  by  a  foreign 
government  the  effect  of  anttcompetitive  conduct 
with  respect  to  dw  sale  of  thoee  goods  or  sei>fices 
falls  not  only  on  the  foreign  government  wfaidi  is 
the  nominal  purchaser,  but  also  (and  ptimarily)  on 
American  taxpayers  who  are  the  consumers  of  the 
philanthropic  benefits  of  the  funding  end  who  are 
deprived  of  the  benefits  of  competition  guaranteed 
by  die  federal  antitrust  laws.  See,  e^.,  United  States 
v.  Standard  Tallow  Corp.,  1968-1  Trade  Cas.  (CCH) 
1  S7,91S  (SJ)J>I.Y.  1968)  (consent  decree)  (barring 
suppliers  from  fixing  prices  or  rigging  bids  for  the 
sale  of  tallow  financed  in  whole  or  in  part  through 
grants  or  loans  by  the  U.S.  government):  United 
States  V.  Concentrated  Phoiqihate  Export  Ass'a  383' 
U.&  190  (1968);  United  States  v.  Anthracite  Export 
Ass'a  Qv.  No.  9in  (M.O.  Pa.  Nov.  12. 1870) 
(consent  decree). 

*'  "The  Sherman  Act  was  designed  to  be  a 
comprehensive  charter  of  economic  liberty  aimed  at 
preserving  bee  and  unfettered  competition  as  the 
rule  of  trade.  It  rests  on  the  premise  that  the 
unrestrained  InteractioB  of  competitive  forces  will 
yield  the  bast  allocatk»  of  our  economic  resources, 
the  lowest  prices,  fhe  highest  quality  and  greatest 
material  progress,  while  at  the  same  time  providing 
an  environment  conducive  lo  the  preeovalioo  of  our 
democratic  political  and  social  institutions.  But  even 
when  die  premise  is  open  to  question,  the  policy 
unequivoosOy  lafai  down  by  tlie  Act  is 
Competitioa.''  Northern  Padflc  R.  Ca  v.  United 
SUtes.  356  U.S.  1, 4-5  (1968). 


activity  more  often  than  not  increases 
productive  efficiency  and  therefore 
benefits  consumer  welfare.*'  The 
Department  views  as  "unreasonable" 
(and  therefore  illegal  under  section  1) 
only  restraints  of  trade  that  would 
create  or  facilitate  die  exercise  of 
market  power — that  is,  the  power 
significandy  to  restrict  output  and/or  to 
raise  (or  depress)  price  in  a  relevant 
market  for  a  nontransitory  period  of 
time — where  the  risk  of  anticompetitive 
behavior  is  not  outweighed  by 
efficiendes  thet  would  bring  about  a  net 
increese  in  oonsumer  welfare.** 

"Naked"  restraints  of  tirade  whidi 
have  BO  significant  eoonoraic  potential 
other  than  to  wstrict  price  BoAiataatpat 
in  a  market  are  so  inherendy    '<-■  ■'■  '■  '• 
anticompetitive  that  they  are 
conclusively  presumed  to  be 
unreasonable.  They  are  dierefore 
condemned  tmder  the  antitrust  laws 
without  inquiry  into  the  predse  harm 
diey  have  caused.**  The  most  common 
examples  of  such  naked  restrainto  are 
price-fixing  and  bid-rigging  schemes 
among  competitors.  Such  restrainte  are 
often  prosecuted  as  criminal  violations  - 
under  the  Sherman  Act** 

On  the  other  hand,  conduct  that  is 
plausibly  related  to  some  economic 
integration  of  the  parties'  operations 
(b«yond  simply  die  coordination  of  price 
and/or  output)  diat  may  result  in 
increased  producti<Hi— conduct  such  as 
joint  ventures  for  production  or  Rti), 
vertical  nonprice  distribution 
arrangements,  and  intellectual  property 
licensing  arrangements— is  analyzed  on 
a  case-by-case  basis  under  a  "nde-of- 


*■  See.  e^  Business  Electronics  Corp.  v.  Sharp 
Electronics  Corp..  No.  S5-1910,  SO  U.S.LW.  4387 
(US.  May  2. 1988)  (hereinafter  cited  as  "Sharp"). 

**  When  a  firm  or  a  combination  of  firms  is  able 
artificially  to  restrict  output  and  maintain  price 
above  a  competitive  level,  the  result  is  a  transfer  of 
wealth  from  buyers  to  sellers  and  a  misallocation  of 
society's  reBources.  The  exercise  of  market  power 
by  buyers  has  wealth  transfer  and  resource 
misallocation  effects  analogous  to  those  associated 
with  the  exercise  of  market  power  by  sellers. 

**  See.  e.g..  Broadcast  Music,  Inc.  v.  Columbia 
Broadcasfing  Systam,  bic  441  U.&  1, 19-20  (1979) 
(in  characterizing  oonduet  mder  the  per  se  rale, 
inquiry  must  focus  en  whether  the  effect  and 
purpose  of  a  practice  "are  to  threaten  the  proper 
operation  of  our  prednminantly  bee-muket 
economy— that  is,  whether  the  practice  facially 
appears  to  be  one  that  woald  always  or  almost 
always  tend  to  restrict  competition  and  decreaae 
output,  *  *  *  or  instead  one  designed  lo  Increase 
economic  efficiency  ami  render  markets  more, 
rather  than  less,  competitive' "),  citing  United  States 
V.  United  States  Gypnm.  438  U.a  422, 441  al6 
(1978):  National  Collegiate  Athletic  Ass'n  v.  Board 
of  Regents  of  University  of  Oklahoma,  468  U.&  85, 
103-04  (1964)  ("Per  se  rales  are  invoked  when  the 
surrounding  circumstances  make  the  likelihood  of 
anticompetitive  conduct  so  great  as  to  render 
unlusUfied  further  examination  of  the  challenged 
conduct"). 

*■  See  discussion  at  I.B.1. /n^ 


reason"  Standard.*^  The  Department  - 
essentially  asks  two  questions  under  a 
rule-of-reason  analysis.  First  would  the 
restraint  reduce  competition  in  a 
relevant  market  by  creating  or 
fadliteting  the  exercise  of  market 
powei^-that  is.  the  power  to  restrict 
output  and/or  raise  (or -depress)  price?  A 
number  of  maricet  conditions  are 
relevant  tb  answering  this  question.  For 
example,  if  there  are  many  competitors 
that  are  not  parties  to  the  restraint  or  if 
entry  into  the  relevant  market  is  easy,  ' 
then  any  iattempt  to  exerdse  market 
power  by  die  parties  to  the  restraint 
would  be  frustrated  by  oorapetiticNi  from 
existing  or  new  competitors.  Second, 
would  any  risk  of  an  anticompetitive 
effect  be  ofibet  by  significant  effidency 
benefits  that  would  result  from 
integratijig  the  parties'  operations  (by 
contract  or  otherwise)  and  that  would 
bring  about  a  net  increase  in  consumer 
welfore?  *•  ff  it  would,  dien  die  net 
effect  of  the  restraint  would  not  be 
anticompetitive,  and  the  restrafait  wotdd 
not  be  uidawfuL 

An  arrangement  need  not  be 
procompetitive  to  be  lawful  however. 
The.  antitrust  laws  condemn  only 
anticompetitive  conduct  competitively 
neutral  oondud  is  beyond  their 
prescriptive  force.  Thus,  the  Department 
generally  examines  the  procompetitive 
justifications  for  particular  conduct  only 
if  a  prelimhiary  economic  analysis 
indicates  that  the  conduct  would  likely 
create  or  facilitate  die  exerdse  of 
market  power  if  it  would  not  then  there 
is  no  need  to  identify  and  weigh  the 
procompetitive  benefits  of  the  conduct 
or  to  determine  whether  there  is  a  less 
restrictive  way  to  achieve  those 
benefits. 

The  following  is  a  brief  description  of 
the  Department's  basic  method  of 
analyzing  the  competitive  effects  of  five 
types  of  conduct:  criminal  violations  of 
the  Sherman  Act  mergers;  joint 
ventures;  vertical  nonprice  distribution 


**  See.  e^  National  Society  of  Professional 
Bngjmers  v.  United  States.  435  U.S.  679, 602  (1978): 
Broisdcast  Music  Inc.  v.  Columbia  Broadcasting 
System,  Inc.  tupra  n.4S:  National  Collegiate  Athletic 
Ass'n  V.  Board  of  Regents  of  University  of 
Oklaiwma.  si^prc  n.4S;  Northwest  Wholesale 
Stationers.  Inc.  v.  Pacific  Stationary  &  Printing  Co., 
472  U&  281  2Se-eO  (1985);  PTC  V.  Indiana 
Federation  of  Dentists,  476  U.8. 447, 458-89  (1986): 
Sharp,  Bvpro  n.43. 

**  Such  efficiencies  typicaUy  result  if  the  parties 
possess  complementary  skills  and  assets  or  if  the 
arrangement  would  allow  them  to  take  advantage  of 
significant  economies  of  scale  or  scope  in 
production,  distribution,  or  research.  Cognizable 
efficiencies  are  those  that  would  enable  the  parties 
to  produce  greater  output  at  the  same  or  less  cost  or 
to  produce  new  products  or  services  or  undertake 
R&D  that  would  not  be  produced  or  undertaken 
nvithout  such  cooperatioa 
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arrangementfl;  and  intellactual  property 
licensing  arrangements. 

1.  Criminal  Offenses  Under  the  tterman 
Act 

A  "naked"  agreement  (or  common 
plan]  between  or  among  competitors  to 
restrict  output  and/ or  raise  (or  depress) 
price,  w^ch  is  per  se  milawfid,^*  is 
prosecnted  as  a  criminal  riolation  of  the 
Sherman  Act***  An  agreement  is 
"naked"  if  its  sole  purpose  and  effect  is 
to  restrict  output  and/or  raise  (or 
dqness)  price — (hat  is,  if  it  is  not 
plausibly  rriated  to  sone  econonic 
integratian  of  die  parties'  operations 
(beyond  siiBply  Amb  coordination  of  price 
and/or  oa^pot)  diat  may  result  in 
increased  prodoctioB.  The  most  ocmunon 
exai^iles  of  soch  agreements  are  price- 
fixing  and  bid-rig^ng  sdiemes  among 
ctnnpetitors.  Criminal  pnMeeatkm  of 
such  agreements  is  partkalsly 
■ppMHniate  because  of  tfasir 
wnamhigooasiy  artiooiiiprtitive  effect, 
die  difi^ty  of  detecting  snch 
agfsemenis  (which  osualiy  ue  covert), 
and  the  fact  that  the  caugrintors 
usually  know  (or  abould  know)  diat  their 
coaduct  is  aolawftiL*^ 

Neither  an  express  agreement  nor 
overt  acts  pursuant  to  an  agreement  are 
necessary  to  make  out  a  vioIatiaD  of 
section  1.  Nor  is  it  necessary  that  a 
particular  agreement  be  succeaehil.  or 


*•  Soaa  Metiaa  2  vioialiank  fw  cuBpU.  thoM 
invoiviQg  physical  vioieace  agtioat  a  confwtitot. 
Day  also  be  proascfltad  aa  tJliiUiwri  irtolattuna. 

•« -iWOopartaant  (ndWooafly  haa  pioaeoatH 

(1)  (exoapt  far  MMpointfaa  JwoMupkyaieal 


vitdanoe)  Iha  tmiftirt  iavoivaa  ayaamcntt  among 
oompetttors:  [J]  tha  agreeiiienta  have  aa  their 
inherant  Ihaly  a^nd  na  fwaiDS  vot  in  flia  caaa  of 
monopaeoy,  the  lowering)  of  priea  and  teatridteg  of 
onipatUA)  wliimU  tba  praatiae  of  aay  aignificant 
lntayB»a  atBdendea;  (3)  tha  agraement  or  plan  ia 
SBMrafly  oovart  and  uaadawBt  aBd  |4j  tae 
Qooiyiralan  gHaafaBy  afa  awaaa  ef  tna  ptobahAa 
aattaumiaaUw  oawiffMcaa  ollfcafc  r— itart  See 
"Oimiiial  BrfoKement  of  te  AotUniat  Lawr 
TargetiBg  Naked  Cartel  Reatraiata,"  Reinaika  of 
GBartaa  f<  KBie,  AaHHani  Affiomey  uaBafai, 
Aatitniat  DMakm.  DepertmenI  of  JnatiGa,  befote  the 
Saih  Ananal  ABA  AatitniBt  SectkM  Spring  Meeting. 
March  aciSM.  Thaae  dwradetlatlGa  are  not 
however,  legal  conatrainta  on  the  caaae  that  may  be 
piwaat  uted  ortmtoaBy.  Id. 

b  additiaa  to  praaeeatfaiB  under  (he  Shenaan  Act. 
in  appaopciate  cteoaaUnoea.  naked  hoRXCGtal 
agaanaala  may  alae  be  paaaaoatad  oadar  a  wide 
variety  ofolhar  firi—l  alallaa 


pBaUfaMng  aMtt  Mid  wive  fond  {IS  II&C  U41. 
1343):  oooqiiraqr  to  defraud  the  pavenment  (IS 
US£.  snji  auUng  falae  statemania  to  a 
pDmaneat  agW9  tU  VAC  ion]:  tax  oflaiaea  (36 
VSC  TtBOj  and  &e  Bar ketoet  hniwDcaJ  and 
Compt  Oipniiatioa  nOCCT]  law  (IS  US.C. 
Isabel).  In  addttkn  to  Bnaa  and  tBcaiceratiaa.  the 
Daparlmanl  may.  In  appinpriate  eeaea.  alao  leek  to 
obtain  fatlMBcBire  reBet  artiial  dawMW  under  the 
dayto*  Act  (15 IL&ClSa). and dvfl penaltiea up  to 
treble  damagM  uadv  the  Falae  OakM  Act  (31 
UJt.C3729). 


that  it  has  an  actual,  demonstrable 
anticompetitive  eSEect;  aB  that  is 
necessary  is  a  "meeting  of  the  minds." 

To  consdtnte  nnlaw&l  "price-fixing." 
it  is  not  necessary  that  coiupirators 
agree  to  charge  exactly  the  same  price 
for  a  product  or  service.  For  example, 
agreonents  smong  competitors  to  raise 
thJeir  individual  prices  by  a  specified 
amount,  to  maintain  a  specified  profit 
margin,  to  adopt  a  standard  formula  for 
computing  piioe.  or  to  notify  ope  another 
before  rechicing  |»ice  may  also  violate 
section  1  of  the  Sherman  Act 

It  is  Bo  iustificadoD  for  a  naked  price 
or  ou^Hit  restricting  apeement  that 
competition  is  toe  rigoroas,  that  prices 
are  "unreasooably  lew,"  or  that  some 
firms  may  exit  the  market  in  the  absoice 
of  such  an  agraenenL  Under  our  free- 
market  system,  the  unencumbered 
forces  of  competition  allocate  society's 
scarce  resources  tqr  notivatiqg  firms  to 
satisfy  the  demaads  <rf  consumers  aM 
efficieitly  %b  possible.  Those  firms  that 
are  uasaooesslal  in  respoadiDg  to  die 
market  may  fail,  but  their  exit  from  the 
market  will  free  resources  to  be  invested 
by  aore  effictent  firms  or  in  areas  of  the 
economy  where  they  are  more  hi^y 
valaed  by  sociefy.  In  this  way, 
consumns  (iodudii^  nM»«f"Hnfl 
industries)  ben^K  £bob  the  Idlest 
<|aaUty  and  vaiiefy  of  prsdticts  and 
services  at  the  knvest  cost 

The  Departawnt's  analysis  of 
intematkmal  price  and  oatpat 
agreements  among  competitors  and 
various  sobstantive  aad  jurisdictional 
issues  diat  typically  arise  with  respect 
to  such  Bgraements  is  iOostrated  in  Case 
14  (International  Cartel  Activity),  Case 
16  (Voluntary  Export  Restraint),  and 
Case  17  (SetUing  a  Trade  Case). 

ZMergers 

As  a  general  matter,  die  Department 
recognizes  that  mergers  and  acquisitions 
play  a  crucial.  bendSdal  role  in  our 
economy.  Iliey  can  discipline  ineffective 
mansgement  and  raciHtate  the 
movement  of  investmoit  capital  and 
productive  assets  through  the  economy 
to  more  higUy  valued  uses,  lliey  may 
also  enable  industries  to  undertake 
restructuiiAg  necessary  to  remain 
coBq*etitiv«  in  changing  markBts.  allow 
the  realixatioo  of  significant  foint- 
pperatfa^  efficiencies,  and  enable  the 
combined  firm  to  provide  new  products 
or  better  products  than  either  firm  could, 
pnmde  s^Mualeiy.  Mergers  are 
anticonipetitive  only  when  diey  would 
enable  finns  diat  remain  in  the  market 
foUowiogthe  merger  unilaterally  or 
jointly  to  exaitiss  auriBet  power. 

Tht  stantiards  and  principles  the 
Department  applies  in  analyzing 


mergnsars  a^  forth  ia  detail  in  the 
Departmant's  Merger  Guidelines.*'  As 
stated  in  tha  Merger  Guidelines,  the  goal 
of  die  Departinent's  merger  enforcement 
poUcy  is  to  prohibit  those  mergers  that 
wouU  creats.,^ahance,  or  facilitate  the 
exerdse  of  market  power  in  the  United 
States.**  ¥Vhere  only  a  few  finns 
account  for  most  of  the  sales  of  a 
product  or  service  Cor  ndiich  there  are  no 
good  sabstitotes,  those  fkms  nd^t  be 
able  tadtiy  or  expUddy  to  coordfaiate 
their  actioos  to  restrict  output  and  raise . 
price.  Other  diings  being  equal,  where 
ooBosion  among  firms  is  necessary  to 
exercise  market  power,  sodi  coBusion  is 
more  likely  to  occur  and  be  successful 
among  a  small  group  of  fhms  in  a  hi^^dy 
concentrated  maricet  Reaching  and 
enforcing  agreement  concerning  ou^ut 
or  price  would  be  difficult  and  costfy^ 
and  would  be  more  likely  to  be  detected 
by  criminal  prosecutors— 4f  many  firms 
would  have  to  be  included  to  make 
collusion  successful  Therefore,  a  merger 
that  would  reduce  the  nomber  of  sellers 
of  a  product  or  service  in  a  geographic 
market  to  only  a  few  mi^  substantially 
lessen  competitioB  unless  odier  factors, 
such  as  the  threat  of  entry  by  new 
sellers,  wotdd  frustrate  the  exercise  of 
market  power.** 

h^trket  Definition.  The  first  step  in 
the  Department's  merger  analysis  is  to 
identify  the  relevant  market  or  markets 
that  woaU  be  affected  by  the  merger 
and  the  firms  that  compete  in  diat 
market  or  those  markets.**  The  Merger 
Guidelines  provide  a  paradigm  for 
defin^  the  relevant  prodtict  and 
geograpldc  markets  that  is  based  on 
analysis  fS  die  likely  demand  response 
of  coosuBieis  and  svqjpfy  response  of 
sapphers  to  an  aatioonpetitive  price 
incriease.**  Tlie  vesidt  of  applying  this 


"  U&  OapaMHia  of  laatloe  Merger  GvMeiinea 
{jmm  14.  tflSI)  (harelaeftai  dted  ee  Tilerger 
Oaidetiiiea*').  jvyMfnleiy  m  2  Trade  Reg.  Rep.  (CCH) 

1l44et-e6. 

Merger  Gutdeiuiea  aection  1* 

**  Sse  Af.  The  eaae  and  prafitablUly  of  collusion 
is  less  relevant  where  a  marper  invotves  an 
aoiuisition  by  a  aingle  doninant  firm  (a  finn  that 
has  a  maikel  diaie  of  at  least  35  percent)  of  another 
flm  in  Che  market  In  flut  case,  the  domhuoit  flrra 
night  Hself  be  able  to  exerdae  market  power  by 
restrictiiv  its  own  output  and  raising  price.  Tha 
Department  ia  ffluly  to  chaHange  a  mefger  between 
any  flna  wfth  a  market  dmia  of  at  beat  one  percent 
and  a  dominaiit  flim  aniaes  cnanging  maiket 
condittom  (MofBr  OvMBbwa  MCtte  SA).  the 
ftnandal  oopdHhm  of  fht  flm  {id.  at  wctfon  3,22), 
•OM  <rf  entry  into  Hm  mcrint  (idl  at  MCtfoB  8^  flod 
ifpoBcenl  efucfenciee  net  eve  Bkny  to  feednfroiB 
tne  metier  f nf.  et  eoetioii  9J9  lOQteete  tbet  the 
Berigef  wwod  ncrt  oe  entlcoB^wtMvB  'ral  et  eec^ioB 
9.12). 

**A£  at  sectioD  2. 

••  itf  at  section  Zl  (product  maiket  deBnitiooj 
and  secHoa  2J  (geograjdiic  market  definition). 


paradigm  is  to  identify  a  group  of 
products  (the  "product  market")  and  a 
geographic  area  (the  "geographic 
maricet")  with  respect  to  which  sellers 
could  exercise  market  power  if  they 
were  able  to  coordinate  their  actions  so 
as  to  act  like  a  monopolist  Stated 
another  way,  market  definition 
identifies  wUch  sellers  would  have  to 
coordinate  their  pricing  and/or  output 
decisions  to  exercise  market  power. 
Market  definition  is  illustrated  in  Case  1 
of  these  Guidelines. 

Analysis  of  Relevant  Competitive 
Factors.  If  merging  firms  compete  in  the 
same  product  and  geographic  market, 
the  Department  next  determines 
whether  the  elimination  of  competition 
between  them  is  likely  to  create  or 
facilitate  the  exercise  of  market  pow». 
To  make  this  determination,  the 
Department  focuses  first  on  the  level  of 
concentration  in  the  maricet  that  would 
exist  after  the  mergw  and  the  increase 
in  concentration  that  wotdd  be  caused 
by  the  merger.*^  If  market  concentration 
would  remain  low  after  the  merger,  or  if 
concentration  would  increase  only 
slighdy,  die  Department  would  ccmclude 
without  detaUed  examination  of  other 
factors  that  the  merger  poses  no 
significant  threat  to  competition.*"  In 
other  cases,  however,  the  Department 
would  proceed  to  examine  all  other 
relevant  factors  bearing  on  whether  the 
merger  would  likely  result  in  the  abilify 
to  restrict  ou^ut  and/or  raise  price. 
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**  To  aaaiat  in  tnterpretii^  maiket  data,  the 
Departmant  aaea  tte  Hafflndahl-Hirschman  Index 
CHHT)  of  ooocentration.  The  HHI  is  calculated  by 
■ummlog  the  squares  (rf  the  market  shares  of 
Individual  Anna  in  the  market  The  HHI  gives 
proportionately  yvetsr  weight  to  larger  fima  to 
reflect  their  reietive  importance  In  coUuaive 
interactioft  Merger  RwideHnes  at  section  3.1. 

**  The  Department  divides  the  spectrum  of 
market  ooneantralion  as  meaaurad  by  the  HHI 
(which  ranges  from  near  aero  in  an  atomistic  market 
to  10.000  in  the  caaa  of  a  pure  monopoly)  into  tfarae 
regions  that  can  be  broadly  characterized  as 
unconcentrated  (post-mefger  HHI  bek>w  1000). 
moderately  concentre  ted  (post-merger  HHI  between 
1000  and  1800).  and  highly  concentrated  (post- 
merger  HHI  above  1800).  Merger  Guidelines  section 
3.1.  Meigara  that  would  result  in  an  HHI  of  leu  than 
lOOO  are  not  challenged  because  the  structure  of  the 
market  itself  indicates  that  the  ■uccessful  exerdse 
of  merket  power  by  one  or  more  finn*  is  unlikely. 
The  Department  alao  would  not  challenge  a  merger 
that  resulted  ia  BHiderate  concentration  if  the  level 
of  concentratlan  would  increase  by  100  HHI  points 
or  less,  or  a  merger  that  resulted  in  high 
conoantratioa  if  dm  level  (rf  ooncentration  would 
increase  by  SO  HHI  points  or  less,  hi  those  casee. 
the  merger  wa«id  not  ajgnifteantly  increase 
conoentiation  in  the  market  Tbeae  legioos  of  the 
HHI  are  thua  "safe  harbors."  U.  at  section  3.11.  But 
see  ■.  54.  ai9W«L  The  Department  does  not 
autoeutlcally  «iiaMBnge  aiersera  reaalting  to 
conoaBlraiiaa  abo««  thoae  thredioida:  rather,  much 
more  extensive  analysis  of  factors  other  than 
concentretlan  dato  is  nacessaiy  to  coachtda  that 
such  meigers  would  craata.  anhaaoa.  or  fadlitoto 
Iha  exercise  of  market  power. 


The  Department  considers  a  number 
of  factors  that  may  indicate  that  a  firm's 
current  market  share  either  overstetes 
or  imderstetes  its  coii^>etitive 
significance.  One  such  factor  is  recent  or 
ongoing  changes  in  market  conditions. 
For  example,  if  a  technology  that  is 
important  to  long-term  competititve 
viability  is  not  available  to  a  particular 
firm,  the  Department  may  conclude  diat 
the  historical  market  share  of  that  firm 
overstetes  ite  future  competitive 
significance.  The  Department  will 
consider  the  reasonably  predicteble 
effecte  of  changes  in  market  conditions 
in  interpreting  market  concentration  and 
market  share  data.**  The  Department 
will  also  consider  special  factors 
affecting  the  competitive  significance  of 
foreign  firms,  such  as  government 
restrictions  on  imports  or  exports.*"  The 
way  the  Department  treato  trade 
restrainte  in  analyzing  the  likely 
competitive  effects  of  a  merger  is 
discussed  in  greater  detail  l^low  and 
illustrated  in  Case  2. 

In  addition  to  factors  that  affect  the 
future  competitive  si^iificance  of 
individual  firms,  the  Department  also 
considers  the  likelihood  and  scope  of 
substantial  new  entry  into  the  relevant 
market.*  *  the  likelihood  of  expansion  by 
fringe  firms."  and  other  factors  (such  as 
heterogeneify  of  the  relevant  product 
and  historical  maiket  performance)  that 
may  affect  the  ease  and  profitebility  of 
collusion  in  the  relevant  market"*  ff 
entry  into  the  relevant  market  is  so  easy 
that  existing  competitors  could  not 
successfiilly  raise  price  for  any 
significant  period  of  time,  the 
Department  is  unlikely  to  challenge  a 
merger  in  diat  market"*  For  this 
purpose,  the  time  it  would  take  to  enter 
the  relevant  maiket  at  a  minimally 
efficient  scale  of  operation  and  the  level 
of  expected  entry  in  response  to  a  price 
increase  are  at  least  as  important  as  the 
fact  that  entry  can  occur.  Entry  may  be 
hindered,  for  example,  by  the  need  for 
scarce  or  specialized  resources,  the  need 
to  achieve  a  substantial  share  of  the 
market  in  order  to  realize  important 
economies  of  scale,  or  stagnation  or 
decline  in  the  relevant  market  that 
would  make  new  entry  unlikely  to 
occur."*  As  the  difficulty  of  entry  into 


**  Merger  Guidelines  st  section  3.2. 

"Wat  section  3.23. 

'■/(/at  section  3.3. 

*■  Id.  at  section  3.33,  nJO  and  section  3.43. 

*■  Id.  at  section  3.4. 

•*  Id.  at  section  34. 

** /d:  at  sectian  &S.  n.21.  Ste  o/Wi  "Meiger 
Enforcement  PohGy:  Protecting  the  Couumer." 
Raoaika  of  Cbarlaa  F.  Rola,  Aaaiatant  Atloniey 
Ganaral.  Aatimat  Division,  U.S.  Oapertment  of 
lustice,  before  the  1987  National  Institute,  American 


the  market  increases,  so  does  the 
likelihood  dial  die  Department  wUl 
challenge  a  merger  diat  would  result  in  a 
high  degree  of  concentration  in  the 
relevant  market** 

The  Department  also  generally  will 
not  challenge  a  merger  if  the  parties  can 
esteblish  by  clear  and  convincing 
evidence  that  the  merger  would  residt  in 
significant  net  efficiencies  that  could  not 
be  achieved  except  throu^  the  merger 
and  that  the  merger  would  therefore 
likely  result  in  a  net  benefit  to  consumer 
welfare."  The  parties  must  esteblish  a 
proportionately  greater  level  of  expected 
net  efficiencies  as  the  competitive  risks 
of  the  merger  increase."* 

Foreign  Competition.  Nothing  in  the 
U.S.  antitrust  laws  restricte  fcweign 
investment  in  die  United  Stetes  on  the 
basis  of  thq  national  origin  of  the 
investment  The  Department's  antitrust 
enforcement  policy  therefore  does  not  ■ 
discriminate  against  or  in  favor  of  firms 
on  the  basis  of  citizenship;  the 
Department  is  concerned  solely  with  the 
competitive  effects  of  a  transaction. 

The  existence  of  foreign  competition 
is.  however,  relevant  to  the 
Department's  analysis  of  any  merger, 
whether  or  not  one  of  the  parties  is 
foreigiL  Competition  by  foreign  firms 
that  are  not  involved  in  a  merger  may 
make  the  exercise  of  market  power  in 
the  United  Stetes  following  a  meiger 
impossible  if  those  firms  would  likely 
increase  their  sales  in  the  United  Stetes 
significandy  in  response  to  a  significant 
and  nontransitory  price  increase. 

On  the  other  hand,  constrainte  on 
foreign  supply,  such  as  U.S.  import 
quotas  and  foreign  export  restrainte, 
may  prevent  or  limit  a  response  by 
foreign  producers  to  an  anticompetitive 
price  increase  in  the  United  Stetes. 
Existing  foreign  competitors  are  not 
excluded  from  a  relevant  market  solely 
because  their  sales  in  the  United  Stetes 
are  subject  to  such  restrictions. 
Nevertheless,  any  such  constraint  on  the 
abilify  of  foreign  firms  to  respond  to  a 
price  increase — end  thus  to  frustrate  an 
attempt  to  exercise  market  power  in  the 
United  Stetes — is  an  important 
competitive  fact  that  the  Department 
considers  in  assigning  maiket  shares 
and  in  interpreting  the  significance  of 
market  shares  and  market  concentration 
date. 

Thus,  while  the  Department's  analysis 
under  the  Merger  Guidelines  expressly 
recognizes  the  significant  competitive 


Bar  Ass'n  Section  of  Antitnist  Law.  Oct  8. 1867,  at 
pp.  10-lZ 

**  Merger  Guidelines  at  section  3J. 

"/<£et  section  3.5. 

••/</. 
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impact  of  foreign  competition,  the 
Department  also  recognizes  the  effect  of 
trade  restraints  in  insulating  U.S.  firms 
from  foreign  competition.  The 
Department's  analysis  of  special  factors 
affecting  the  competitive  significance  of 
foreign  fiims  is  illustrated  in  Case  2  of 
these  Goidelines. 

Tlie  Department's  analysis  of  a  merger 
between  a  domestic  and  a  foreign  firm 
(including  issues  relating  to  market 
delation)  is  illustrated  in  Cases  1  and 

2.  Case  3  illustrates  the  Department's 
analysis  of  a  merger  involving  a  foreign 
potential  competitor.  Case  4  illustrates 
the  ciromistances  in  whidi  the 
Department  might  challenge  a  merger 
between  two  foreign  firms. 

3.  Joint  Ventures 

A  joint  venture  is  essentially  any 
collaborative  effort  short  of  i  merger, 
among  firms  with  respect  to  production. 
R&D,  distribution,  and/or  marketing  of 
products  or  services.  Joint  ventures  may 
be  created  for  a  variety  of  good  business 
reasons.  For  example,  joint  ventures 
may  be  created  to  take  advantage  of 
complementary  skills  or  economies  of 
scale  in  production,  marketing,  or  R&D; 
to  spread  risk;  or,  when  the  venture 
involves  a  foreign  entity,  to  give  an 
intematioaal  enterprise  a  "local  flavor." 
Like  meigen.  legitimate  joint  ventures 
and  their  mdllary  restraints  are 
analyzed  vnder  a  rule-of-reason        ^     ^ 
standard  and  are  condemned  poly  if' 
they  would  have  an  anticompetitive 
effect  that  la  not  outweighed  by 
procompetltive  benefits.** 

Simply  labdhng  an  arrangement  a 
"joint  venture"  is  not  controlling  for 
antitrust  purposes,  of  course.  The 
Department's  prosecutorial  decisions 
are  based  on  substance  rather  than 
form.  Accordingly,  die  Dej^artment 
would  not  hesitate  to  prosecute 
criminally  an  arrangement  among 
competitors  that  was^not  plausibly 
related  to  economic  integration  of  the 
parties'  operations  that  might  result  in 
increased  production,  but  that  appeared 
to  be  simply  a  device  to  restrict  output 
and/or  raise  (or  depress)  prices. 
Efficiency  rationalioations  constructed 
after  the  fact  vrill  not  save  what  is 
actually  a  naked  bid-rigging  or  price- 
fixing  cartel:  claimed  integrative 
efficiencies  must  have  been  apparent  at 
the  time  of  the  formation  of  the        j '■'■■ 
venture.^** 


••  See,  »^  Broadcast  Moalc.  Inc.  v.  Columfaia 
Braadsaatiiv  Syatam.  Ino.  441  U&  1  (1979): 
National  CoUagiate  Athletic  Aaa'n  v.  Boanl^ 
Re«enla.  4BB  U.S.  86  tUS«). 

■>•  A  lagitiiiiate  {oint  T«Btnt«  and  iU  oparatias 
rulaa  will  almost  invartiilMjr  be  oonductad  til  the 
open.  When  an  airanseaMBfa  paipaae  ia  at  iaaue. 
other  thli^  beii«  eqoal.  tiM  fact  that  an 


RuIe-of-Reason  Analysis.  The 
Department's  mle-of-reason  analysis  of 
joint  ventures  involves  two  steps.  First 
the  Department  examines  the  joint 
venture's  likely  effetrt  on  competition  in 
the  maricet  (or  markets)  in  which  the 
joint  venture  proposes  to  operate  or  in 
which  the  economic  integration  of  the 
parties  occurs  (the  "joint  venture 
market").  Second,  die  Department 
determines  whether  tbr  joint  venture 
would  likely  have  any  anticompetitive 
effect  ia  other  markets  in  which  the 
ventiue  members  also  compete  or  might 
compete  ("spill-over"  markets).  Relevant 
markets  for  this  purpose  are  defined 
using  the  market  definition  principles  set 
forth  in  the  Merger  Guidelines.''  * 

Step  1— Joint  VentarB  Market.  The     • 
Department  first  determines  whether  the 
joint  venture  would  likely  have  an 
anticompetitive  effect  in  the  joint 
ventiue  market  If  the  joint  venture 
participants  do  not  currendy  compete  in 
the  joint  venture  market  and  are  not 
likely  to  begin  doing  so  in  the  near 
future  independently  of  the  joint 
venture,  the  Department  can  determine 
without  detailed  examination  of  other 
factors  that  the  joint  venture  poses  no 
significant  threat  to  competition  in  that 
market.  There  may  also  be  little  or  no 
anticompetitive  effect  in  the  joint 
venture  maricet  if  the  joint  venture  is 
structured  so  that  participants  would 
.  continue  to  compete  against  each  other 
In  that  market  ■"  or  if  the  joint  venture 
would  serve  only  to  create  additional 
capacity.  In  other  case's,  however,  the 
Department  must  proceed  to  examine 
other  factors  bearing  on  whether  the 
joint  venture  is  likely  to  create,  enhance, 
or  facilitate  the  exercise  of  market 
power  in  the  joint  venture  maricet 

If  a  joint  venture  or  any  of  its 
restraints  would  eliminate  or  restrict 
competition  between  or  among 
participants  in  the  joint  venture  market 
the  Department  would  determine 
wdiether  complete  integration  of  the 
price  and  output  decisions  of  the  joint 
venture  participants  through  merger 
would  be  anticompetitive.  As  in  merger 
analysis,  the  Department  focuses  first  on 
the  level  of  concentration  in  the  joitit 
venture  market  after  the  joint  venture  is 
formed  and  the  increase  in 
concentration  that  would  result  from 
formation  of  the  joint  venture.  If  this 
analysis  Indicates  that  a  merger  of  die 


arrangement  Is  oovert  wiU  tend  to  suggest  to  the 
Department  that  the  arrangement  is  not  a  legitimate 
ioint  ventnra. 

^*  Merger  Guidelines  section  2. 

T*  See  United  States  v.  Alcan  Aluminium  Ud.  606 
F.  Supp.  619  (WJX  Ky.  1966)  (creating  a 
"competitive  rataa"  productioa  joint  venture  to  oira 
competitive  problems  that  would  have  resulted  from 
a  merger  o(  the  pertiaa). 


joint  venture  participants  coidd  not  be 
anticompetitive  (because  it  would  faU 
widiin  a  "safe  harbor"  '»).  tiien  die 
Department  can  conclude  without 
detailed  examination  of  other  factors 
that  the  joint  venture  would  not  likely 
have  any  anticompetitive  effect  in  the 
joint  venture  market  and  proceed  to 
step  2.  "Ilie  Department  need  not 
independbndy  examine  the  competitive 
effect  of  the  venture's  restraints  in  the 
joint  ventiue  market  since  those 
restraints  could  have  no  greater 
anticompetitive  effect  than  would  the 
complete  elimination  of  Competition 
between  the  joint  venture  participants  in 
that  market 

If  maricet  concentration  data 
indicates,  however,  that  a  merger  of  the 
joint  venture  participants  might  be 
anticompetitive,  the  Departm«it 
proceeds  to  consider  other  factors 
bearing  on  the  likely  competitive  effects 
of  the  joint  venture,  including  ease  of 
entry  into  the  joint  venture  market  and 
sign^cant  net  Integrative  efficiencies 
that  would  result  from  the  joint 
venture.^*  The  Department  rectjgnizes, 
however,  diat  a  joint  venture  may  have 
a  less  restrictive  ^ect  on  the 
independent  declsion-lnaking  of  joint 
venture  participants  with  respect  to 
price  and  output  than  WDtdd  an  outright 
merger.  For  that  reason,  the  joint 
ventiue  might  be  unlikely  to  create, 
enhance,  or  facilitate  the  exercise  of 
market  power  in  U^t  of  the  relevant 
market  circumstances,  whereas  a 
complete  merger  wotdd  be  likely  to  do 
so.  Moreover,  net  efficiencies  that  would 
result  from  the  joint  venture  would  be 
more  likely  to  outweigh  any 
anticompetitive  risks.  In  addition,  the 
parties  may  be  able  to  structure  their 
joint  venture,  for  example,  to  include 
operational  safeguards,  in  order  to 
eliminate  or  reduce  substantially  any 
threat  to  competition  firom  the  joint 
venture. 

As  is  implicit  in  this  analysis,  the 
Department  in  general  is  concerned 
about  the  effect  of  a  joint  venture  in  the 
joint  venture  market  when  the  venture 
creates  or  facilitates  the  exerdse  of 
market  power  as  a  restdt  of  being 
overinclttsive.  Althdogh  the  exclusion  of 
competitors  from  participation 
sometimes  has  been  the  focus  of 
antitrust  concern  in  the  past  excltision 
from  memberahlp  in  a  joint  venture 
rarely  is  antioompetitive.  IJmitirtg  the 
number  of  participants  in  a  joint  venture 
will  not  harm  U.S.  consumers,  since  the 
ratmopoly  profits  earned  by  the  joint 
venture  will  be  the  same  regardless  of 


»♦  See  I3i.  supra. 


die  number  of  participants  in  dw  joint 
venture. 

In  fact  selectivity  in  the  membership 
of  a  joint  venture  generally  enhances  a 
joint  venture's  procpmpetitive  potential. 
An  enforcement  policy  that  required 
Joint  ventures  to  open  mend>ership  to  all 
who  soo^t  it  (or  to  license  die  product 
of  an  R&D  jofait  ventnre  to  all  who 
sought  licenses)  would  decrease  the 
incentives  to  ftmn  joint  ventures, 
particulariy  those  formed  to  undertake 
risky  endeavors  such  as  R&D  and 
innovative  manufacturing.  First  the 
inability  to  exclude  those  wdio  would 
bring  litde,  if  anydiing,  to  die  joint 
venture,  or  diose  who  would  foil  to 
share  fully  in  the  risks,  would  decrease 
the  efficiency  of  the  joint  venture  and 
reduce  the  expected  reward  from 
successfully  accomplishing  the  joint 
venture's  mission.  Second,  an 
enforcement  policy  that  doiied  a  Joint 
venture  the  ability  to  select  its  members 
might  encourage  firms  to  forego  risky 
endeavors  in  &e  hopes  of  befog  aUe  to 
gafo  access  throng  antitrust  litigation 
,  to  die  fruits  of  tin  successfid  endeavms 
of  others.  Thus,  only  where  a  jofot 
venture  is  the  only  one  of  its  kind 
possible  ia  die  relevant  market  is  there 
any  possibility  of  concern  about  the 
exclusionary  effects  of  limited 
membership. 

Step  2—SpilI-Ovar  Markets.  The 
Department  next  determines  whether 
the  Joint  venture  or  any  of  its  ancillary 
restrafots ""  would  likely  have  an 
anticompetitive  "spill-over"  effect  fo 
other  markets  fo  v^dch  the  jofot  ventnre 
participants  compete  or  mi^t  compete. 
For  example,  an  assodation  of  widget 
manufacturers  formed  to  purchase  jofot 
transportation  services  may  possess  no 
monopsony  power  with  respect  to 
purchasing  sodi  services,  but  under 
certafo  drcnmstances  may  be  able  to 
use  the  association  to  coordfoate  die 
price  and  ou^t  of  widgets.  SpUl-over 
analysis  is  likely  to  be  particulariy 
relevant  where  U.S.  firms  form  a  jofot 
venture  to  operate  fo  a  foreign  market 
fo  diat  case,  die  Department  generally  is 
not  concerned  about  die  venture's  effect 
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«•  To  be  "•Bdnaiy,"  a  rastrahit  must  be  plausibly 
related  to  the  legitimate  ends  ofthe  Joinl  venture- 


that  is,  tiie  raatrainl  inaet  not  be  a  "naked" 
agraeamt  whieh  is  deslgied  simply  to  restrict 
output  and/or  to  raise  price  in  aome  mufcet  other 
than  the  ioint  venture  mailcet  See  discaasion  of 
naked  raaHatala  of  tmde  at  nn46-t6  and 
acooBpanying  taxi  sifpm.  For  example,  dM 
Depattinent  wouU  likely  regard  a  sacoodaiy 
agreement  in  a  Joint  venture  to  prodnoa  pocket 
calculators  thai  restricted  competition  in  the 
produotiaa  of  ban  point  pans  not  to  be  plaualbly 
related  to  the  intention  of  the  parttea' operations 
achieved  by  the  idnt  venture.  Sudi  a  restraint  may 
therefote  be  snbfect  to  prosecuUea  possibly  aa  a 
crindnnl  vioiatina  of  the  Shaman  Act 


on  competition  fo  die  foreign  market "" 
but  may  be  cononned  about  the 
exchange  of  competitively  sensitive 
information  among  competitors  fo  the 
U.S.  market  for  example. 

fo  some  cases,  because  of  procedtiral 
or  operational  safeguards  incorporated 
fo  a  jofot  venture,  an  elaborate 
structural  analysis  will  not  be  necessary 
in  order  to  conclude  that  neither  the 
jofot  venture  nor  ito  ancillary  restrafoto 
poses  a  threat  of  anticompetitive  spill- 
over effects.  Examples  of  safeguards 
that  can  minimise  the  risk  of  spill-over 
effecto  include  a  requirement  that 
certafo  types  of  sensitive  business 
information  be  disclosed  only  to  neutral 
third  parties,  a  requirement  that 
meetings  fovolvfog  representetives  of 
the  venture  members  be  monitored  by 
knowledgeable  counsel  or  a 
requirement  that  accurate  and  complete 
records  of  such  discussions  be 
mamtafoed.^* 

Of  course,  no  significant 
anticompetitive  risks  would  necessarily 
exist  even  fo  the  absence  of  such 
safeguards  if  conditions  fo  the  splU-over 
maricet  would  make  successful  collusion 
unlikely.  Therefore,  even  if  safeguarvis 
are  not  used  by  the  jofot  venture,  before 
challenging  a  Jofot  ventiire  or  its 
ancUlary  restrafots,  die  Department 
would  examfoe  maricet  concentration 
and  other  relevant  economic  factors  to 
determfoe  whetiier  there  would  Ukely  be 
any  anticompetitive  effects  fo  a  spill- 


^*  This  wottkl  be  the  case  unless  the  U.& 
government  throagh  peynants  or  financing  would 
substantially  boar  the  ooat  of  an  affected 
transactioo.  5se  disniasion  at  n.41  and 
accompanying  text  ti^uv,  and  Case  S. 

*'  WHh  respect  to  shipping  associations,  for 
example,  the  Department  has  suggested  rtiree 
safeguards  againat  anUoompetitive  spilk>ver 
effects.  First  asaoriation  members  would  not  be 
required  to  tender  all  of  their  shipments  through  the 
assodatiott.  bat  wooM  be  free  to  nee  rates 
negotiatad  by  any  other  aaaodatton  and  rates  that 
members  negotiatad  independently.  Second, 
negotiations  between  an  assodation  and  a  canier 
or  shipping  conference  would  be  conducted  on  a 
confidential  baais  by  an  ofBoar  or  employee  of  die 
asaodatton  who  ia  not  alao  an  amployae  of  a 
member.  lUrd.  all  communications  between  the 
assodation  and  individual  members  would  be  kept 
confidential.  See  "Hie  Antilmst  Division's 
Approach  to  Shippers'  Associations,"  Ramarks  of 
Charles  F.  Rale.  Deputy  Assistant  Attorney  General 
Antitrust  Division.  VS.  Department  of  Justice. 
Before  die  Chemical  Menufacturers  Assodation, 
Oct  21, 1986  (aetting  forth  guidelines  for  assessing 
the  compeUtive  effects  of  shipping  associations) 
(hereinafter  dted  as  "Shippers  Speech").  See  alto 
Letter  from  Charles  F.  Rule.  Assistant  Attoney 
General  Antitnst  DIvWoa,  to  Jerome  J.C.  Ingris  of 
Mrolenm  Independents  Coepetetive.  fnc  March  9. 
1986  (faMficating  no  present  intention  to  challenge 
proposed  assodation  of  nalnral  gas  producers  to 
negotiate  and  maricet  services  thetvembers  ere  too 
small  to  provide  alone,  where  several  safsgnards 
againat  antioompeUUve  ooodud  are  in  piaoe);  ETC 
GuideUnes.  SO  Fed.  Reg.  at  1794-1786  (diacMsing. 
later  aiie,  conditiena  of  oertifioeUon  relating  to 
exchange  of  competitively  sensitive  infonnation). 


over  market**  There  might  be  no 
eignificant  anticompetitive  effects,  for 
example,  where  the  jofot  venture 
members  accoimt  for  only  a  small 
percentage  of  the  spUl-ovo'  market  or 
where  there  are  strong  disfocentives  for 
the  jofot  venture  members  to  collude  fo 
the  spill-over  market'*  If  the  structural 
characteristics  of  the  relevant  spill-over 
maricet  fodHcated  that  an  anticompetitive 
effect  was  possible,  then  die  Department 
would  consider  whether  the  efficiency 
benefits  of  employing  a  particular 
ancillary  restrafot  outwalked  any 
threat  to  competition  fo  die  spill-over 
maricet*® 

The  Dejiartment's  analy8i8  of 
production,  research,  and  distributicm 
jofot  ventures  is  Ulustrated  fo  Case  5 
Qofot  Bidding),  Case  6  (Research  and 
Development  Jofot  Venture)  and  Case  7 
(Distrtt)uting  a  Foreign  Competitor's 
Product). 

4.  Vertical  Noiqnice  Distributicm 
Restrafots 

Vertical  nonprice  distribution 
restrafote  are  arrangements  between 
firms  operating  at  different  levels  of  die 
manufacturing  or  distribution  chafo  (for 
exanqile.  betiween  a  manufocturer  and  a 
wholesaler  or  a  wholesaler  and  a 
retailer)  that  restrict  the  conditions 
under  which  firms  may  purdiase.  sell  or 
resell  goods.**  As  the  Supreme  Court 
recogidaed  fo  Contiaeatal  T.  K,  Inc.  v. 
GTESyhania,  Inc**  vertical  nonprice 
restrafots  are  often  procompetitive.** 
They  generally  promote  competition  by 
allowing  a  manufacturer  to  achieve 
efficiencies  fo  the  distribution  of  ite 
producte  and  by  permitting  firms  to 
compete  throu^  different  methods  of 
distribution.  Firms  entering  a  market  for 
example,  can  use  such  restrictions  "to 
foduce  comjietent  and  aggressive 
retaders  to  make  the  kind  of  fovestment 
fo  capital  and  labor  that  is  often 


**  See  Shippers  Speech,  sivra  n77. 

^•See.  Ag,  Letter  from  William  F.  Baxter. 
AsaistanI  Attorney  General  Antitrust  Division,  to 
Irviag  a  Yoakowiti.  Vice  Preddent  and  General 
CooMel  United  Technologies  Corp.,  October  27, 
1963  (disincentive*  to  collusion  among  Joint  venture 
participants  in  spill-over  markets). 

"  See  discussion  of  effidencieB  at  I.Bi.,  lupn. 

*'  Another  way  to  describe  vertical  sirangements 
is  as  ayeements  involving  tiie  owners  of 
wiasplanientaiy  inputs;  under  this  terminology, 
horiaontal  agreements  are  thoae  involving  the 
owners  of  s^tttnte  ii^Mts. 

••  4SS  UA  3S.  84-67  (1977). 

**  An  agreement  between  a  manufacturer  and 
one  or  more  distiibatan  setting  the  resale  price  of 
the  manoiacturer's  prodod  is  per  se  HlegaL 
However,  a  vertical  distribntion  restraint  is  per  se 
illegal  only  if  tt  indades  some  agreement  on  price  or 
price  levete;  a  distiilbution  restraint  that  may  only 
affect  price  is  analyzed  nnder  dw  rale  of  reason.  See 
Sharp,  supra  nM,  Se  U.SJ.W.  at  43S2. 
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required  in  the  distribution  of  products 
unknown  to  the  consumer."  •*  Such 
restrictions  can  also  serve  to  protect 
investments  by  a  manufacturer's  dealers 
in  service  and  promotion  related  to  the 
manufacturer's  brands  from  other 
dealers  who  do  not  make  such 
investments  but  cut  their  price  in  order 
to  take  advantage  of  the  Ml-service 
dealers'  investments  (the  so-called 
"free-rider"  problem).  As  the  Supreme 
Court  has  recognized,  vertical  nonprice 
restraints  can  in  this  way  increase 
competition  among  competing 
manufactiuers  (or  interbrand 
competition),  which- is  the  primary 
concern  of  antitrust  law."'  Eliminating 
the  free-rider  problem  is  only  one  way 
in  which  vertical  nonprice  restraints  can 
enhance  competition. 

Under  special  market  conditions, 
certain  vertical  nonprice  restraints 
conceivably  might  serve  to  facilitate 
collusion  among  competing 
manufacturers  with  respect  to  the  price 
and/or  output  of  their  products."  For 
example,  dealers  might  induce  all  or 
almost  all  suppliers  of  a  product  to 
award  exclusive  territories  in  order  to 
facilitate  a  cartel  at  the  dealer  level  by 
reducing  the  number  of  dealers  that 
must  collude  and  protecting  colluding 
dealers  from  the  threat  of  outside 
competition  in  response  to 
anticompetitive  pricing.  In  addition, 
suppliers  might  attempt  to  facilitate 
collusion  among  dealers  where  dealer 
collusion  would  be  more  practical  or 
less  costly  than  direct  coHusion  among 
the  suppliers  and  the  suppliers  can 
share  in  the  resulting  monopoly 
profits.*^ 

Vertical  nonprice  restraints  will  not 
facilitate  such  collusion,  however, 
unless  three  necessary  (but  not 
sufficient)  market  conditions  exist  after 
a  restraint  is  imposed:  (i)  The  "primary" 
level  of  the  market  that  instigates  the 
restraint  (the  manufacturer  level  or  the 
dealer  level)  must  be  very  highly 
concentrated;  (ii)  firms  at  the 
"secondary"  level  of  the  market  using 
the  restraint  (or  very  similar  restraints) 
must  account  for  a  large  portion  of  sales 


in  that  maricet  and  (iii)  entry  into  the 
primary  market  must  be  difficult** 
Unless  the  level  ctf  the  market 
instigating  the  restraint  is  very  highly 
concentrated,  it  is  implausible  that 
vertical  nonprice  restraints  would  serve 
to  coordinate  and  police  pricing  and/or 
output  dedaions  among  competitors  at 
that  level  wltiiout  an  express  agreement 
among  them.**  A  vertical  nonprice 
restraint  is  also  unlikely  to  result  in 
successful  collusion  unless  the 
combined  market  share  of  firms  at  the 
secondfiry  level  of  the  market  using  the 
restraint  is  large;  otherwise,  secondary 
level  firms  not  subject  to  the  same  or 
similar  restraints  would  likely  fnutrate 
any  collusion.** 

Under  special  maricet  conditions,  a 
vertical  restraint  might  also  result  in  the 
anticompetitive  exclusion  *'  of  rivals 
bom  the  market  by  denying  them  access 
to  an  essential  input  or  to  essential 
distribution  facilities.  A  restraint  (for 
example,  an  exclusive  dealing 
arrangement)  will  not  have  an 
anticompetitive  exclusionary  effect  in  a 
relevant  market  unless  three  neceSsary 
(but  not  suflEicient)  market  conditions 
exist  (i)  The  market  in  which  firms 
using  the  restraint  operate  (the 
"nonforeclosed"  market)  must  be  very 
highly  concentrated  and  leading  firms  in 
the  market  must  use  the  restraint;  (ii) 
firms  subject  to  the  restraint  must 
control  a  large  share  of  the  "foreclosed" 
market;  and  (iii)  entry  into  the 
"foreclosed"  market  must  be  difficult 
Anticompetitive  exclusion  is  not  likely 
to  result  from  a  vertical  nonprice 
restraint  if  any  of  these  conditions  are 
absent.  Unless  the  firms  imposing  the 
resfraints  are  very  few  in  number, 
control  most  or  all  of  the 
"nonforeclosed"  market  and  are 
currently  earning  monopoly  profits,  they 
will  have  neither  the  incentive  nor  the 
ability  effectively  to  exclude  other 
competitors  from  the  market  through  a 
foreclosure  strategy.  In  addition,  unless 
the  restraint  applies  to  all  or  a  very  large 
portion  of  firms  in  the  "foreclosed" 
market  rivals  could  simply  use 


•*  Contiiiental  T.V..  inc.  v.  GTE  Sytvania.  Inc.  433 
U3.a(  S3 11.19. 

••  Sm  Shafp.  56  U.aj.W.  at  4388  (quoting 
ContinentaJ  T.  V..  433  U.&  at  S2  ilIS). 

•*  The  geoenl  ttandarda  and  specific  prindpie* 
the  Department  appUea  in  analjning  the  competitive 
eSect*  of  vertical  nonprice  dlatribution  reetraints 
an  aet  fortii  in  detail  in  the  Department'!  Vertical 
Restrainta  Goidelinea.  U.S.  Department  of  |aatica 
Vertical  Reatraint*  Goidelinea.  Jan-  23.  IMS 
(hereinafter  cited  aa  "Vertical  Reatrainto 
Goidelinea").  The  Saprama  Court  noted  in  Shaip.  S6 
UAL-W.  at  438B.  however,  that  "aopport  for  the 
cartri-fedUtatins  efieol  of  vertical  nonprice 
reatraints  waa  and  reaaina  lacking.'' 

"But  tee  id 


—  Verticat  Reatraints  Guidelines  section  3.21. 

■*  If  the  Department  had  evidence  of  such  an 
agieement  of  oonrae.  (he  asreement  would  liliely  be 
proeecuted  aa  a  violatiaB  of  section  1  of  the 
Sherman  Act 

*•  Vertical  ReataiBt»GaidaUnes  section  3.21. 

*■  All  contracts  bet«Men  two  parties  in  some 
sense  exclude  non-contradinc  parties.  The  antitrust 
laws  are  concerned,  however,  only  with  exdoaion 
that  will  reanh  in  the  ability  to  exandae  power  over 
price  and/or  output  in  a  relevant  market  See 
Naden^  Society  (rf  Profssaiaiial  Engineers  v.  United 
SUtea.  43S  U.8.  STt.  687-00  (1978):  Contineatal  T.V, 
Inc.  V.  CTC  Sylvania.  Inc.  4S3  U.&  36. « (1977): 
Chlc^n  Bawd  of  Trade  V.  United  Stalea.  246  U.& 
231.23StW14- 


remaining  available  capacity  to  enter  or 
expand  in  the  mariiet** 

Even  if  the  ffiinimnm  necessary 
ccHulitions  exist  of  course,  other  maricet 
conditions  may  prevent  a  particular 
nonprice  vertical  restraint  bom  having 
either  a  collusive  or  an  exclusionary 
effect  in  any  relevant  market  Moreover, 
any  competitive  effect  may  be 
outweighed  by  the  procompetitive 
benefits  of  the  arrangmnent 

As  a  general  matter,  the  Department 
employs  a  two-step  analysis  to 
determine  whether  a  particular  vertic^ 
nonprice  restraint  is  likely  to  be 
anticompetitive. 

Step  1.  First  the  Department  takes  a 
"quick  look"  at  the  degree  of 
concentration  in  the  relevant  markets 
and  at  the  market  shares  of  firms 
employing  the  restraint  to  determine 
whether  the  restraint  could  plausibly 
have  an  anticompetitive  effect**  If  the 
necessary  market  conditions  for 
successful  collusion  or  anticompetitive 
exclusicm— most  significantly,  high 
concentration  at  the  level  instigating  the 
restraint — are  not  met  the  Department 
can  quickly  determine  that  a  restraint  is 
not  anticompetitive.  In  addition  to  the 
necessary  mlnimnni  conditions 
described  above,  if  a  particular  firm 
using  a  restraint  has  a  small  maricet 
share  (e.g.,  ten  percent  or  less),  its  use  of 
the  restraint  normally  would  not  be 
anticompetitive.  Finns  with  such  small 
maricet  shares  do  not  possess  market 
power  individually,  and  are  unlikely  to 
be  important  to  any  cartel  **  or 
agreement  to  facilitate  a  cartel  or  to  any 
exclusionary  scheme.  Of  coiuve,  if  there 
were  evidence  that  a  small  firm 
employing  restraints  was  part  of  an 
unlawful  cartel  among  competitors,  the 
Department  would  not  hesitate  to 
investigate  its  activities  and.  ff 
appropriate,  prosecute  those  activities 
criminally. 

In  most  cases,  the  minimum  necessary 
conditions  will  not  exist  and  a  cursory 
examination  of  the  restraint  imder  step  1 
will  indicate  that  the  vertical  restraint  is 
safe  bom  legal  challenge  by  the 
Department  U  the  minimum  necessary 
market  conditions  for  either  collusion  or 
anticompetitive  exclusion  do  exist    - 
however,  the  Department  proceeds  to  a 
closer  rule-o^reason  analysis  to 
determine  the  restraint's  likely  net  effect 
on  consumer  welfare.** 

Step  2.  The  Department  first  assesses 
the  likeldiood  that  entry  by  new  firms  at 
either  of  the  relevant  oiarket  levels 


•*  Vertical  Reslrahita  Citidelinea  secUoa  9.22. 

•*JU  at  section  4.1. 

•*  5^  Merger  Guidelines  section  4.134. 

•*  Vertical  Restraints  Guidelines  at  section  4.2. 


would  frustrate  any  collusion  or 
exclusion  scheme.  As  in  the  case  of 
merger  analysis,  the  Department's  focus 
is  on  whether  significant  entry  woiild 
occur  within  a  relatively  short  period  of 
time  in  response  to  an  anticompetitive 
price  increase.**  If  entry  is  sufficiently 
difficult  that  it  caimot  be  expected  to 
reduce  substantially  any  anticompetitive 
potential  of  the  restraint  then  the 
Department  proceeds  to  consider  other 
factors,  including  whether  the  restraint 
has  had  an  exclusionary  effect  (if  there 
is  sufficient  experience  from  which  to 
judge);  whether  the  restraint  has 
survived  for  a  long  period;  whether  the 
restraint  is  "airtight"  (considering,  for 
example,  the  severity  of  penalities  for 
abrogating  the  terms  of  a  restraint): 
whe&er  market  conditions  are 
conducive  either  to  collusion  or  to 
anticompetitive  exclusion;  and  whether 
use  of  the  restraint  results  in  significant 
integrative  efficiencies  producing 
benefits  to  consumer  welfare  that 
outweigh  the  risk  of  potential 
anticompetitive  harm.  Where  vertical 
restraints  have  been  in  existence  for  a 
suffideht  length  of  time  to  make  it 
possible  to  evaluate  their  competitive 
effects,  the  Department  would  look 
primarily  to  an  analysis  of  those  effects. 
All  other  things  being  equal,  die 
Department  would  more  likely  challenge 
a  restraint  that  may  have  an 
anticompetitive  effect  if  there  is  a 
history  of  collusion  by  firms  at  either 
level  of  the  market 

Case  8  of  these  Guidelines  illustrates 
the  Department's  vertical  analysis  in  the 
context  of  a  foreign  firm's  use  of  an 
exclusive  distribution  arrangement  in 
the  United  States.  The  Department's 
vertical  analysis  in  the  context  of 
various  types  of  intellectual  property 
licensing  arrangements  is  also  discussed 
below  and  illustrated  in  Cases  la  11. 
and  12. 

5.  Intellectual  Property  Licensing 
Arrangements 

For  the  purpose  of  antitrust  analysis, 
inteUectual  property  (e.g.,  patents, 
copyrights,  trade  secrets,  and  know- 
how)  -is  essentially  comparable  to  any 
other  form  of  tangible  or  intangible 
property  that  is  created,  transferred,  or 
used  in  the  production  of  goods  or 
services.  At  one  time,  antitrust  policy 
proceeded  on.  the  assumption  that 
inteUectual  property  rights  and  the 
licensing  of  those  rights  conflicted  with 
the  goals  of  the  antitrust  laws  because 
intellectual  property  rights  were  thought 
to  create  "monopolies."  Intellectual 
property— even  a  patent— does  not 
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however,  necessarily  confier  an 
economic  monopoly  or  even  market 
power  on  its  owner.  A  patent  is  merriy  a 
legally  cognizable  property  ri^t  to  the 
exclusive  use  of  technical  inftmnation 
specified  in  the  patent  grant  The  patent 
remains  subject  to  competition  fit>m 
information  outside  its  scope  that  is  an 
economic  substitute  for  the  patented 
product  or  process.  For  example,  two 
patented  pharmaceuticals  may  be 
economic  substitutes  for  the  same 
medical  indication,  and  any  attempt  by 
one  patent  owner  to  raise  the  price  of  its 
drug  would  result  in  substitution  toward 
the  other  drug. 

To  the  extent  that  a  patent  or  some 
other  form  of  intellectual  property  does 
confer  some  competitive  advantage  on 
its  owner  (even  to  the  extent  of 
conferring  a  true  economic  monopoly)  it 
is  still  comparable  to  other  kinds  of 
property  that  yield  similar  benefits.  A 
new.  state-of-the-art  production  facility. 
for  example,  may  give  its  owner  a 
competitive  advantage  in  the  form  of 
lower  production  costs,  perhaps  for  a 
significant  period  of  time.  The  owner  of 
intellectual  property  is  fully  entitled  to 
enjoy  whatever  market  power  the 
property  itself  confers.  Respecting  the 
rights  of  an  inteUectual  property  owner 
to  enjoy  the  full  value  of  the  property  it 
has  created  provides  an  incentive  for 
the  innovative  effort  required  to  create 
intellectual  property.  The  results  of  that 
innovative  effort  in  turn,  expand 
society's  knowledge  and  wealth  and 
increase  productive  efficiency. 

Licenses.  Licenses  of  patents  and 
other  forms  of  intellectual  property  are 
contracts  transferring  to  the  licensees  a 
right  to  use  intellectual  property.  The 
licensing  of  intellectual  property 
benefits  consumers  by  expanding  access 
to  technology  and  bringing  it  to  the 
marketplace  in  the  quickest  and  most 
efficient  manner.  Licensing  permits  the 
owner  of  technology  to,  in  effect 
combine  the  owner's  assets  with  the 
manufacturing  and  distribution  assets  of 
others.  By  permitting  the  owner  to 
exploit  the  owner's  intellectual  property 
as  efficiently  and  effectively  as  possible, 
licensing  also  increases  the  perceived 
value  of  intellectual  property  and 
increases  incentives  to  invest  in  creating 
the  property  in  the  first  place. 

Particular  restraints  in  intellectual 
property  licenses  can  play  an  important 
role  in  encouraging  the  efficient 
development  and  iise  of  licensed 
technology.  This  may  be  essential  to 
ensure  that  new  technology  realizes  its 
maximum  legitimate  return  and  benefits 
consiuners  as  quickly  and  efficiently  lis 
possible.  A  licensor,  for  excunple,  may 
encourage  a  licensee  to  make 


investments  that  are  necessary  to 
develop  and  promote  the  licensed 
technology  by  giving  the  licensee  some 
exclusive  use  of  that  technology. 
Similarly,  allowing  the  owner  of 
intellectual  property  to  reserve  some 
exclusive  use  of  the  licensed  property  to 
itself  encourages  efficient  licensing  of 
technology  where  the  owner  of 
intellectual  property  otherivise  might 
choose  not  to  license  its  property  at 
aU.»» 

Rule  of  Reason  Analysis.  Because  of 
their  generally  procompetitive  nature, 
the  Department  analyzes  the 
competitive  effects  of  intellectual 
property  licenses  and  their  restrictions 
under  a  rule  of  reason,  unless  the 
underlying  transfer  of  technology  is  a 
sham  **  or  the  license  restrictions 
restrain  competition  between  the 
Ucensor  and  licensee  and  bear  no 
relationship  to  the  imderlying  transfer  of 
technology.  Under  the  rule-of-reason 
analysis,  the  license  and  its  ancillary 
restrictions  are  considered  to  be 
unlawful  only  if  they  are  used  to 
facilitate  collusion  or  suppress 
competition  in  some  felevant  market 
and  the  risk  of  anticompetitive  effects  is 
not  outweighed  by  the  procompetitive 
benefits  of  the  restrictions. 

The  Department  does  not  normally 
inquire  whether  a  particular  license 
restriction  is  necessary  to  accomplish  its 
procompetitive  goals,  or  whether  some 
less  restrictive  alternative  could  be  used 
to  achieve  the  same  goals.  In  general, 
the  Department  considers  the 
cumulative  effects  oi  aU  restrictions  in 
an  inteUectual  property  license:  if 
cumulatively  the  restrictions  would  have 
no  significant  anticompetitive  effects  or 
if  any  anticompetitive  effects  would  be 
outweighed  by  the  cumulative 
procompetitive  benefits  of  the  licensing 
arrangement  then  none  of  the 
restrictions  would  be  challenged. 
The  ruleK}f-rea8on  analysis  the 
Department  applies  to  inteUectual 
property  Ucenses  is  the  same  as  it 
appUes  to  aU  other  integrative  contracts. 
Restrictions  in  a  Ucense  may  explicitly 
or  implicitly  entaU  horizontal  restraints, 


"  For  examples  of  other  procompetitive 
inteUectual  properly  Ucense  restrictions,  see  "The 
Antitrust  ImpUcatioas  of  Intematioaal  Licenaing: 
After  the  Nine  No-no's,"  Rematiis  by  Charie«  F. 
Rule  before  the  Legal  Conference  sponsored  by  the 
World  Trade  Association  and  the  Cincinnati  Patent 
Law  Aasodabon  (Oct  21. 1986). 

**  A  license  is  regarded  as  a  sham  if  the  parties 
demonstrably  are  not  interested  in  conveying  and 
receiving  inteUectual  property  rights,  but  rather  aie 
using  the  Uoenae  as  a  guise  to  cover  an  effort  to 
restrict  output  and/or  raise  price  hi  some  other 
market  Reatrictiaaa  on  oonqietition  accompanying  a 
sham  Ucense  may  be  per  se  uriawful  and.  where 
appropriate,  proaecuted  criminally. 
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vertical  reataiotB,  or  bodu  dqiendiiig  wi 
the  relatioBskip  oCtbe  portie*.  A 
horiaontal  restraiat  is  one  ffaat  limits 
competitioa  between  the  licensor  and 
licensee  in  one  or  more  mariuts  ••  in 
which  they  are  actual  or  potential 
competitors.*""'  A  vertical  restraint  is 
one  that  does  not  eliminate  horizontal 
competition  between  the  hcensor  and 
licensee,  but  may  limit  competition 
between  the  intellectual  {voperty  owner 
and  other  owners  of  intellectual 
property,  or  between  the  licensee  and 
o&er  tioensees  who  are  not  parties  to 
the  license.  In  eadi  instance  the 
Department  sedcs  to  determine  whether 
the  license  lestrtction  woold  create  or 
facilitate  An  onflateral  or  concerted 
exercise  of  maritet  poww. 

The  Department's  analysis  of 
technology  leense  reetricHoos  under  the 
rule  of  reesoB  is  generally  guided  by  two 
principles.  Pfrst  fte  otitrast  kws  do 
not  proecribe  DoensiDg  airaageinaits 
that  staply  rmeseat  aa  eSfoft  by  the 
owner  of  intdlecftaal  propel^  fully  to 
approprtet*  te  iekmntA  valae  of  the 
technology.  Ike  poteaCial  for 
appropiialteg  that  ««hie  is  the  economic 
incentive  to  engMB  hi  risky  and  costly 
HAD  ia  te  lb*t  ptaoe.  Seoood.  the 
aatilrast  tews  de  Bot  require  the  owner 
of  techndogy  to  create  coa4)etition  in  its 

ownteohietegy. 
/^risaota/AeelratfUs.  If  the  licensor 

and  Hcensee  ue  ooaqwtitoES  in  the 

tedmokigymerket  in  which  ^ 

inteUectnal  property  being  licensed 

coayetBe,  or  tf  the  licensor  and  liceasee 

are  competitors  in  some  other  market 

that  is  afiscted  by  restrictions  in  the 

license,  then  the  Ucense  and  its 

restramts  are  properly  analyzed  as  a 

horizontal  apeement  A  license 

KStriction  might,  for  exaa4>le.  prohibit  a 

licensee  that  owns  a  competing 

technology  from  selling  products  that 

could  be  made  using  the  competing 

technology  in  the  Untted  States.  This  is 

a  horizontal  restraint »°»  Alternatively. 

a  license  may  be  tantamount  to  the 

licensee's  acquisition  of  flie  licensor's 

technology  in  a  maricet  Again,  if  the 

licensee  owns  a  competing  technology 

(or  Is  one  of  only  a  very  few  persons 

fiiat  could  be  expected  to  develop  a 
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_« a  UoenM  Hisht  tntiict  Um 
1  or  pdcM  At  wUdi  fte  pwtlM  can 
_  H  lachMla^aa.  Ot,  a  loanaa  miskt 

iaaaHrttbatriMaBd/arwi»iit«lacMoMallh> 
p««N  w<&  napacl  to  aom  product  ttat  tlNir  do  or 
would  aefl  In  oompaUWwiwtfliaMfa  other.  Saa 
Andewdt.  "Analyria  of  Patent  Rxila  Undar  (b» 
Aoiitnial  Uwa.'  58  AnUtniat  LJ.  Sll  (IBS*). 

'"•SaaLRr.«ipra. 

tot  that  dMi  aot  MaMk*!  oavaa.  that  Iha 
raataM  ia  w<ieo^paittt«*  and.  thaiaiaaa.  aaiawfuL 
So  laaa  a*  tha  MsMoHae  ii  Mt  paM^of  a  ittaat 
UcaaiSaachMa  «vd^*  oSad  eaitai,  it  ahoold 

be  analyiad  ante  aa^flf  ■•■■"■ 


competing  technology),  dien  this  is 
properly  analyzed  as  a  horizontal 
reetoainL 

Hoiizootal  restraiats  in  an  inteUectnal 
property  ttoense  would  be  analyzed  as  a 
joint  ventare-^o*  The  Department  woidd 
begin  its  analysis  by  definiag  the 
relevant  tedmology  or  ottnr  mariwt  or 
markets  that  would  be  affected  by  die 
horizontal  restraint  The  Department 
would  not  assume  that  a  patent  or  other 
piece  of  fatteHectual  property  deUmited 
the  relevant  market  As  explahied 
above,  there  may  be  economic 
substitutes  for  that  property  whit^ 
would  make  any  attempt  to  exercise 
unilateral  market  power  fanpossiUe. 

After  defiaing.the  relevant  market  or 
markets  in  which  the  licensee  and 
Ueensor  compete  and  &at  are  affected 
by  a  hoiizaBtal  restraint  the 
Department  would  apply  the  analysis 
set  forth  in  the  Merger  Guidelines  to 
determine  whether  the  complete 
elimioation  of  eorapetitian  between  the 
licensee  and  Ucenaor  in  that  market  by 
virtne  of  their  BtMgev  would  be 
aitkflmpetitive.*o>  Even  if  a  complete 
merger  of  die  perties  wottkl  be 
andiaamtetilive.  however,  the  restraint 
would  not  necessarily  be 
•nticoBipetilive.  since  it  may  not  reatrict 
competition  hi  the  rdevant  market  or 
mcokets  as  completely  as  wouki  die 
total  economic  integration  entailed  by  a 
merger.  The  Department  would  therefore 
examine  the  precise  nature  and  extent 
of  the  elimination  of  price  and  output 
decision-making  thit  woold  result  from 
ttie  ficense  restriction.*^*  If  the 
Department's  analysis  disclosed  that 
restrictions  in  a  license  cotild  be 
significantfy  anticompetitive,  then  Ae 
Department  would  go  on  to  assess  their 
competitive  benefits  and  whether  die 
benefits  outwei^  die  likely 
anticompetitive  effects.  In  general,  die 
Department  will  consider  ti^e  cunndative 
effects — both  procompetitive  and 
anticompetitive— of  all  the  restrictions, 
rather  than  examining  each  restriction  in 
isolation. 

As  with  any  i<^t  venture,  the 
Department  would  generally  not  be 
ooaoemed  diat  a  horizontal  inteUectnal 
property  licensing  arrangemmt  (for 
exttr^le,  a  patent  pool)  was  not  opened 
to  oompe^tors,  even  if  it  was  the  mly 
possible  venture  in  the  relevant 
market**"  A  patentee  should  not  be 
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compeUed  to  forego  its  statutory  right  to 
exclude  the  world  from  sharing  in  its 
invention  stanply  because  it  has  chosen 
not  to  exclude  a  few.  The 
anficompetitive  effects  from  selectively 
aUowing  some  but  not  aU  competitors  to 
participate  in  a  horizontal  intellectual 
property  agreement  v/fU  rarely,  if  ever, 
outweigh  the  proconqietlttve  incentives 
to  bmovate  and  to  esqiMt  new 
technologies  guaranteed  by  that 
selectivity. 

Vertical  Restraints.  Because  an 
inteUectual  property  Ucense  typically 
involves  the  combination  of 
coBiplemeataiy  iI^mt8 — that  is.  the 
Uceasor  and  Ucensee  do  not  compete  In 
any  market  aSscted  by  the  Ucense— any 
restrictions  in  die  Ucense  win  best  be 
diaracterized  as  vertical  restraints.  The 
Department  wiU  challenge  purely 
vertical  restraints  hi  intenectnal 
property  Ucanaes  only  in.exceptional 
drcumstanoes.  For  exaqqile,  it  is 
unlikely  that  vertical  restraints  hi  a 
license  for  tedmology  diat  \ua  no 
economic  si^sdtntes  would  ev«r  be 
chaUeoged  bjr  ttie  Department  An 
exclusive  license  to  a  staigle  Ucensee 
carries  too  Uttle.  if  any.  risk  of  coUusion 
and  loo  great  an  inherent 
procompetitive  potential  to  warrant 
antitrust  condemnation.  VaUcal 
resteainls  in  an  intellectual  property 
Ucense  are  analyzed  hi  ^  same  way 
the  Department  analyzes  vertical 
restraints  generaUy,**"  althoufi^ 
inteUectnal  property  Ucensing 
arrangements  are  even  more  Ukely  than 
other  kinds  of  vertical  agreements  to 
produce  significant  procompetitive 
benefits. 

The  Department's  analysis  of  various 
common  types  of  inteUectual  property 
licensing  arrangements  is.iUustrated  in 
Cases  10. 11.  and  12  of  these  GuideUnes. 
Case  10  illustrates  the  Department's 
analysis  of  purely  vertical  restrictions  in 
a  patent  license.  Case  11  iUustrates  the 
Departmoit's  analysis  of  an  exclusive 
patent  cross-Ucense  with  grantbacka. 
Case  12  iUustrates  die  Department's 
analysis  of  a  know-how  technology 
transfer  agreement  with  exclusive 
territories. 
C  Jaritdkiioaai  Conskkratiom 

Just  as  the  acts  of  U.S.  citizens  fai  a 
foreign  nation  ordinarily  are  subject  to 
the  law  of  Ae  country  in  which  they 
take  {dace,  die  acts  of  foreign  citizens  in 
the  United  States  ordtaiaii^  are  subject 
to  U.S.  law.  The  readi  of  the  U.8. 
antitrust  laws  is  not  Umited  solely  to 
conduct  and  transactions  that  occur 
within  die  United  States,  however.  As  a 


general  matter,  conduct  relating  to  U.S. 
import  trade  that  harms  constmiers  in 
the  United  States  is  subject  to  die 
jurisdiction  of  the  U.S.  antitrust  laws 
*'     regardless  of  where  such  conduct 

technically  occurs  or  the  nationality  of 
the  parties  involved.  Thus,  for  example, 
appl]^  the  Sherman  Act  to  restrain  or 
punish  a  private  international  cartel,  the 
purpose  and  effect  of  whidi  is  to  restrict 
output  and  raise  prices  to  U.S. 
consumers,  is  both  appropriate  and 
necessary  to  effective  enforcement  of 
that  Act  On  die  other  hand,  the 
Sherman  Act  would  not  properly  be 
applied  to  the  activities  of  U.S.  and/or  , 
foreign  firms  in  foreign  maricets  that  had 
no  direct,  substantial,  or  reasonably 
foreseeable  effect  on  competition  or 
consumers  in  the'United  States.*"^ 

1.  Foreign  Trade  Antitrust  Improvement 
Act 

The  jurisdictional  limits  of  the 
Sherman  Act  as  it  appUes  to  conduct 
involving  non-import  foreign  commerce 
are  described  in  the  Foreign  Trade 
Antitrust  Improvement  Act 
("FrAIA").»o«  The  FTAIA  Umito 
Sherman  Act  jurisdiction  over  non- 
import  foreign  commerce.  It  provides 
that  the  Sherman  Act: 

•hall  not  apply  to  conduct  invoh^  trade  or 
commerce  (other  than  import  trade  and 
commerce)  with  foreign  nations  unless 

(1)  such  conduct  has  a  direct  substantial 
and  reasonably  foreseeable  effect — 

(A)  on  trade  or  commerce  which  is  not 
trade  or  cpmrnerce  with  foreign  nations,  or  on 
import  trade  or  import  commerce  with  foreign 
nations:  or 

(B]  on  export  trade  or  export  commerce 
with  foreign  nations,  of  a  person  engaged  in 
such  trade  or  commerce  in  the  United  States; 
and 

(2)  such  effect  gives  rise  to  a  claim  under 
the  provisions  of  [the  Sherman  Act],  other 
than  this  section.  < 

If  [the  Sherman  Act]  applies  to  such 
conduct  only  because  of  the  operation  of 
paragraph  (1)(B),  then  [the  Sherman  Act] 
shall  apply  to  such  conduct  only  for  injury  to 
export  business  in  the  United  States. 

By  its  terms,  the  FTAIA  applies  only 
to  certain  types  of  cases  under  the 
Shermtm  Act  conduct  involving  import 
commerce  and  mergers  and  acquisitions 
remain  subject  to  the  arguably  lesser 
jurisdictional  thresholds  of  sections  1 


Fedaral  Register  /  Vol.  53.  No.  110  /  Wednesday.  June  8.  1988  /  Noticea 


21595 


i—SMlBA^tVra. 


>*^  5se  15  U.&C  Sa  (1962).  diKuaaed  below.  See 
alaoUcCtntbyy.  Shell  Owmtcal  Co.,  ises-l  Trade 
Caa.  (CCH)  1 87,973  (9th  Or.  ISSB)  (effect  on  a 
competitor,  aa  oppoaed  to  oompetitiaa  not 
anlBdaBt):  Eorim-Fliami  GmbH  V.  Pfiaer  bic  503  F. 
Supp.  lan  (SJ)J4.Y.  19SI);  liamuiga  Tonra.  Dlv.  of 
Caribbean  Touriam  Consttltania.  Ltd.  v.  Tmval 
ImpiaailDni.  Ltd..  ei7  P.  Siqip.  UD  (BJ)J«.Y.  19SS); 
Fapat  Motann  GmfaH  a  Co.  V.  KaneBiat8».Goabo 
(UAA.)  bK.  I98B-1  Trade  Caa.  (GCH)  f  ee«2« 
(SJXN.Y.1SBS). 
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and  2  of  die  Sherman  Act  and  Section  7 
of  the  Clayton  Act  respectively. 
Nevertheless,  die  FTAIA  essentially 
codified  a  standard  that  the  Department 
generally  applies  in  Sherman  Act  import 
commerce  cases  and  cases  under 
section  7  of  the  Clayton  Act  as  weU.  "The 
Department  attempts  to  give  practical 
meaning  to  the  terms  "direct 
substantial,  and  reasonably 
foreseeable"  by  taking  action  in  those 
cases  where  there  is  or  would  be  a 
significant  adverse  effect  on  consumers 
in  the  United  States. 

2.  Foreign  Sovereign  Immunities  Act 

Under  the  Foreign  Sovereign 
Immunities  Act  *°*  foreign  sovereigns 
and  their  instrumentalities  are  immune 
from  suit  in  U.S.  courts,  except  under 
specificaUy  delineated  circumstances. 
Ihe  most  commonly  appUed  exception 
in  antitrust  cases  is  the  so-caUed 
"commercial  acts"  exception.  Under  that 
exception,  foreign  sovereigns  uid  their 
agencies  and  instrumentaUties  may  be 
sued  for  their  commercial  activities.*  '^ 
AppUcation  of  this  exception  to  the 
Foreign  Sovereign  Immimities  Act  is 
illustrated  in  Case  14  of  these 
Guidelines. 

D.  Factors  Affecting  the  Department's 
Discretion  in  Asserting  Jurisdiction 

In  enforcing  the  antitnist  laws,  the 
Department  recognizes  that 
considerations  of  comity  among 
nations — the  notion  that  foreign  nations 
are  due  deference  when  acting  within 
their  legitimate  spheres  of  authority — 
properly  play  a  role  hi  determining  "the 
recognition  which  one  nation  aUows 
within  its  territory  to  the  legislative, 
executive  or  judicial  acts  of  another 
nation."  ***  Moreover,  the  pattern  of 
U.S.  trade  suggests  that  an  unlimited 
application  of  the  antitrust  laws  in  the 
international  context  could  significantiy 
affect  the  sovereign  interests  of  foreign 
nations  and  have  far-reaching  and 
potentially  detrimental  effects  on  U.S. 
foreign  relations  without  significantiy 
benefittktg  U.S.  consumer  welfare.  Thus, 
even  where  conduct  would  affect  U.S. 
consumers,  as  a  metier  of  comity  and  ui 
the  exercise  of  its  prosecutorial 
discretion,  the  Department  considers  the 
significant  interests  of  other  nations  in 
every  case  in  which  they  may  be 


>••  28  U.&  laaa  1802-1611  (1982). 

"'Seeldmt  sectiaa  ia06<aM2)-.  see.  e^  Laker 
Airways  V.  Sabena.  Belgian  World  Airilnea,  731  PJd 
908, 825  (D.C  Or.  1964). 

Ill  Hilton  V.  Guyot.  159  V.S.  113, 164  (1805).  See 
jwneniAy  MoCulloch  V.  Sodadad  NadooaL  372  U3. 
10  (1983);  Lanritnn  V.  Lansn.  345  U.8. 571  (1963): 
The  Charming  Betsy.  0  U&  (2  Qanch)  84  (1801). 


impUcated.* **  In  fact  the  Department  is 
committed  to  consider  the  legitimate 
interests  of  other  nations  in  accordance 
with  recommendations  of  the 
Organization  for  Economic  Cooperation 
and  Development  (OECD]  and  with 
bUateral  agreements  with  several 
foreign  governments.  *  *  • 

In  determining  whether  it  would  be 
reasonable  to  assert  jurisdiction  or  seek 
particular  remedies  in  a  given  case,  the 
Department  first  considers  whether  any 
significant  interests  of  foreign  nations 
would  in  fact  be  affected  by  such 
exercise  of  jurisdiction.  E^qierience 
shows  that  in  most  cases  a  country's 
appUcation  of  its  conqietition  laws  to 
protect  its  own  consumers  will  not 
adversely  affect  the  significant  interests 
of  other  sovereigns.  If  it  appeared  that 
applying  U.S.  antitrust  laws  to  particular 
transnational  conduct  would  have  sudi 
an  effect  however,  the  Department 
generaUy  would  consider  die  foUowing 
six  factors: 

(1)  The  relative  significance,  to  the 
violation  alleged,  of  conduct  within  the 
United  States  as  compared  to  conduct 
abroad; 

(2)  The  nationality  of  the  persons 
involved  in  or  affected  by  the  conduct 

(3)  "The  presence  or  absence  of  a 
purpose  to  affect  United  States 
consumers  or  competitors; 

(4)  The  relative  significance  and 
foreseeability  of  the  effects  of  the 
conduct  on  the  United  States  as 
compared  to  the  effects  abroad: 

(5)  The  existence  of  reasonable 
expectations  that  would  be  furthered  or 
defeated  by  the  action;  and 

(6)  The  degree  of  confUct  with  foreign 
law  or  articulated  foreign  economic 
poUcies.*** 


• '» In  lieu  of  bringing  an  enforcement  actioa  of 
course,  the  Department  may  consult  with  affected 
foreign  tovereigna  through  appropriate  diplomatic 
channels  to  eliminate  or  tubatantially  to  reduce 
anticompetitive  effects  in  the  United  States. 

In  the  Department'!  view,  govenmient  actions 
should  not  be  i ubject  to  dismiaaal  oo  the  basis  of 
comity.  A  decision  by  the  U.S.  government  to 
prosecute  an  action  amounts  to  a  determination  by 
the  Executive  Branch  that  the  interests  of  the  United 
States  supercede  the  intereatt  of  any  foreign 
sovereign  and  that  the  challenged  cooduct  is  more 
harmful  to  the  United  States  than  would  be  any 
injury  to  foreign  relations  that  might  result  from  the 
antitruat  action.  Thus,  govmninant  salts  do  not 
create  tha  riak  raised  1^  private  actiona  that  a 
judicial  finding  of  liability  will  bitrude  on  the 
legitimate  interests  of  foreign  sovereigns. 

"•5een.l,  supro. 

>■•  Similar  factors  are  inchided  la  propoaed 
legislation  which  would  gowsm  tha  axardae  of 
iuriadiction  by  U.S.  oowta  in  private  antitnist 
UUgaboo  that  ailaea  out  of  diapiitas  taivolvii« 
fonign  or  transnational  oandnot  8.  SS8, 100&  Cong., 
let  Seaa.  (1987):  &  307.  SOtfa  Coi«..  ad  Sass.  (1986). 
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In  additioB.  bi  extraordiiiay 
drcuBUitaaeM.  dM  Bxacnttve  Bluidi 
may  trio  talis  aooiMBi  tliB  •flbd  •■ 
antitrust  piusetiiHon  on  the  United 
Skates' fara^  telatiaH.^ '■ 

E  Foreign  Sovereign  Compulsion 

In  some  cases,  foreign  sovereign 
authorities  may  have  compelled  private 
parties  to  engage  in  oondnct  that  has  an 
anticompetitive  effect  on  U.S. 
commerce.  A  sensible  approadi  to  the 
antitrust  laws  that  accommodates 
notions  of  costdty  sopports  &te  reading 
of  an  impHed  (and  ^ns  limited)  defense 
to  api^natioB  of  the  U.S.  antitrBSt  laws 
based  on  forrign  sweieign  compulsion. 
As  (fiscmssd  abovs."*  Coagtess 
enacted  ev  antttmst  laws  against  the 
badt^oand  of  wett-fecognized 
prindplfls  at  intematianal  comity  among 
nations  wfaidi  give  dee  deference  to  the 
lawfM  acts  of  fbrdgn  sovereigns  actiiig 
witfiin  tkair  lagttimBte  spheres  of 
authori^.  That  dsteence  is  most 
acutely  called  for  when  a  foreign 
sovereign  has  actaally  compelled  the 
conduct  in  question.*'^  Indeed,  in  a 
system  of  international  trade  where  the 
United  StatM  can  be  found  negotiating 
for  certain  export  restraints,  it  would  be 
anomdoos  not  to  recognize  the 
existence  of  forei^i  sovereign 
compulsion. 

Under  the  foBowing  circumstances, 
therefore,  the  DepartSMBt  wiQ  not 
prosecmte  anticosBpetitive  conduct  that 
has  bees  compelled  l^  a  foreign 
sovereign.*  *"  Fust  a  fordgn  sovereipi 


>  *  •  5te  *#.  OiVaittMat  of  JustkB  Pkm  Releue. 
dated  Nov.  UL  IflS*  (aoaoimcins  ftesideot'i 
decMoa  to  dam  ^wni  fair  lututj^alioa  for  fbrei^i 
policy  tMaooa).  TIm  DipMtMat  dM»  opt  betiB**. 
ha«m««:  SmI  1U*  faetar  •!»*)  pcopMiy  b« 
conaldeted  by  ooorta  in  til*  oootaxt  of  alfter  privmte 
liti^tioB  or  In  Hl^tiM  taMalBd  bjr  tlM  United 
Statee.  itiioe  the  cooduct  of  fbielga  retetioM  ia 
oonetitvtkiaaUy  teaerved  to  die  Executive  Brancli. 

"•5<MUX.«i(pra. 

iiT  itMi^iiili^  fti*  defenae  abo  enaurea  that 
US.  and  ioMi^  finM  wfll  not  b«  unfairiy  anbiacted 
to  praaaonOaa  HMte  te  U&  antitnwl  lawa  (or 
activiBaa  cawpinail  by  aMtfcer  aowwigw-  In  tte 
abaenca  of  cooridawBona  of  comity  and  (find 
conflict  wiflt  Aa  ilviifiBaBlnatlanal  IntaKaU  of  a 
fofcign  amiuuipi.  buwawr.  abetnct  and  undeflned 
Mtknia  of  "Unaaa"  to  Ibna  that  aogage  in 
,n«^.i|,iiit—  ooMdact  ihaald  not  obatxnct  the 
ItaitliinHi  lanaii  iitliw  nf  aiittliiiil  nflmirrr  •*— * 
directly,  artwIantlaUy  and  foiaia— My  afiect  VS. 
57nwM»—  te  *i»ct  mutrayeatton  oftfaa  UA 
antitnHtlBtfs. 

■  I*  Foniga  lovetaiin  coopolaion  la  not  pnfieity 
regudadaan  l^  daCanaa  fai  aaUlmat  anita  braa^t 
by  tbe  IMtad  Stolaa,  havfaiMf.  A  dadaiaa  by  tka 
United  Bintoa  to  pnaacnto  an  acikn  anwoBta  to  a 
detaminatian  by  te  baonlhra  Branch  fliat  te 
chaOa^id  oaadaet  ta  Bora  kanahl  to  te  Umtnd 
Stataa  than  woaU  ba  aar  h^ov  to  iareipi  raietlaaa 
that  toUrt  NMit  Into  Ai  aaOmat  aetiea.  llMa, 
I  do aatcraato  An  iMiialaadby 
pdrato  aeHona  ftat  a 


actually  oust  have  onapaUed  the 

anticompelWvB  ceodDtl '**  in 
LlicusiilsnrBS  hi  inrfilrh  s  rrfirrr*  ** 
coaaply  wMi  th*  fioteign  sovereign's 
mandate  wooM  ^vs  rise  to  significant 
penalties  (as  opposad  to  ths  mere  denial 
(rf  benefite.  for  example).  U  is  not 
enon^  that  pnvata  anticompetitive 
conduct  is  merely  encovaged,  permitted 
by,  or  consistent  wifk  the  laws  or 
polkaes  of  dw  fcreipi  sovetei^L  While 
such  foreign  govemmeat  encoinvgenient 
or  permission  may  be  taken  into  acconnt 
in  a  general  comity  analysis,  it  wiM  not 
have  the  determinative  effect  of  actual 
compulsion;  the  lade  of  compulsion  may 
also  be  strongly  indicative  6f  the  fact 
that  oiiitfcin^  our  andtnut  laws  would 
not  in^inge  signMBcantly  on  the  national 
interests  of  the  forei^i  sovereign. 
Second,  the  foreign  sovereivi's 
command  most  have  been  within  the 
scope  of  its  sotheiity  onder  its  own 
laws.  For  ttiis  ptnposs,  a  foreign 
gofvemment's  foiBid  aasertioB 
conoetning  dw  existence  and  meaning  of 
its  diMBesticlaw  oidiaac4y  «MiaU  be 
conclasive. 

Third,  diifcience  to  the  foreign  state's 
actions  must  be  wsoranted  under  the 
circumstances.  This  criterion  is  not 
intended  to  swallow  the  notion  of 
foreign  sovereign  comptthion. 
Consistent  with  accepted  prtaidples  of 
intematioaai  OHnity.  however,  the 
Executive  Brandt  may  determine  in  a 
given  case  that  the  national  interests  of 
the  United  States  are  more  significantly 
affected  than  are  those  of  the  foreign 
sovereipi.  or  that  the  compelled  omduct 
would  be  more  hanafid  to  the  United 
States  than  would  be  any  potential  for 
injury  to  U.S.  foreign  relations  that  may 
result  fipsm  aa  antitrast  suit 

FinaUy.  althou^  teiritmial  tests  are 
often  difficult  to  appiy,  and  are  therefore 
often  not  useful,  in  cases  wdiere  the 
oeoqwlled  conduct  plainly  has  occurred 
wholly  or  prissarily  to  the  United  SUtes. 
the  Deparbnent  will  net  generally 
recogniia  fbreigD  sovere^  compulsion 
as  a  defsBsa.  An  example  of  coaduct 
occairiBg  in  &e  United  States  as  to 
which  the  dbf  ease  would  not  apply  is  a 
foreign  govenuaent  requirement  that  a 
U.S.  subsidiaiy  of  a  foreign  firm 
otganiae  a  cartel  in  the  Unitad  States 
with  other  VS.  firms  to  fix  the  price  at 


ttM 


uf  fwei^  ralaaoiiatiy  oiaKxaaieaa 


Branch.  Aa  a  practical  matter,  however,  the 
Department  genetally  ivoald  not  rh»llwn»  condnrt 
to  which  the  tuiulyiawalgioBa^iabtoMiiiifcniii 
wuMvrH  lamlialiWptiaB  Sba<Hafiar<lie 

Petitiaaera.  Matauahita  Blac.  kiA.  Coi.  lid. «.  ZaaM 
Radto  CHt<  New  SB-Sbes  OMa  MM). 

»•  fltoaOaMbMatf  Om  Oa  V.  IMaa  CaMSaa 
Caitoe  Onsw  vatM.  SMlMaq:  I 
NadanaL  u^n  ^ntWXXJX  tl  SL 


whidi  prodnds  wodd  bs  sold  In ) 
local  U&asifket 

Forei^  aorsMiffiGoavalsionshodd 
be  distiagsishad  froai  As  fudtaiilisai 
based  state  acfioo  docHfaie.  T%e  state 
adton  dodrina  applies  to  private 
antfoooipatiilvaoaBdnd  ^at  Is  taken 
poesaant  to  dearly  aittcalated  stete 
pdides  and  is  ssbfed  to  active  stete 
sopetvteioD.  as  wall  as  to  condnd  that 
actually  is  compeUed  by  a  stete.""  TW 
Shennan  Ad  doctrine  ot  stete  action 
embodies  the  notton  d»t  die  U.& 
Ck>ngress  ^onid  not  be  presinned  to 
have  totended  to  intnfsre  with  the 
auduuity  of  die  stetes  "constitutionaDy 
to  regidate  tfaeh'  domstic 
commerce."  ***  Because  our  federal 
structan  of  govammaat  is  designed  to 
secure  to  dM  stetas  a  wMs  ran^e  of 
regulatory  alternatives,  the  U.S. 
Supreme  Court  has  held  that  state 
compulsion  is  too  sMd  a  standard  to 
employ  i»atete  adimi  cases,*"  The 
fedonl  govenmient  retains  authority 
under  the  Supremacy  Clause  to  void  any 
state  cntel  program  fiiat  has  a  noxious 
effect  on  interstate  comnerce.  In 
contrast  die  sovereign  compdsion 
defense  serves  the  t^ite  liferent 
purpose  (rf  preventhig  (bed  clashes 
with  the  most  significant  iaterests  of 
foreipi  sovwe^^  This  parpose  is 
advanced  aaost  directly  hHmo  the  foreign 
government  has  adaayy  compelled  the 
dndlenged  coodnd.*** 

In  additipn.  a  standard  like  that  of  die 
state  action  doctrine  would  be  difficult 
to  ai^Iy  in  die  intanadonal  context 
Given  die  comfriexity  and  novelty  of 
foreign  lagri  systams  and  the  difficulty 
of  obtahitaig  fordgn-located  evidence, 
private  firms  woidd  have  many 
opportunities  to  attempt  to  evade 
Intimate  applicatiaa  of  die  U.S. 
antitrust  laws  wherever  there  was  an 
arguable  fbreigo  national  policy 
underlying  antioompedtive  conduct  In 
addition,  the  «se  (rf  aa  "active 
stqwrvision"  standard  of  die  sort 
applied  in  state  action  cases  would 
re^^e  diflScalt  inqikies  into  the  fordgn 
sovereiffi's  cowhid  of  ite  own 
afWrs.«»* 

DflScuh  legal  and  policy  issues 
nonetheless  nuy  artee  whan  a  foreign 
govermaeDt  instigates,  bnt  does  not 
stricdy  conqiel  export  restrainto  by 
firms  widdn  ite  iarisdiction. 
Considerations  of  intematioaai  comity 


>••  Sm  ftakar  V.  Btawa.  317  U.&  341  (1913): 
Saalhan  Matar  Canian  Rato  Cooiannoa.  loe. «. 
Unitad  Statoa.  «n  UA.4S(USQ. 

tM  SMihan  Molw  Cwrien.  avra  aua  «71  UA 

aisa 
>**id.«ntu.ais(. 


may  lead  the  Deperlment  not  to 
challeiige  export  restrainte  that  cleariy 
have  arisen  from  the  decision  and 
actions  of  a  f(H«ign  government  and  are 
intmded  to  promote  signfficant  national 
ecommiic  intereste  of  that  sovereign, 
even  if  the  restraints  formally  have  not 
been  compelled.  This  is  especially  true  if 
the  forei^i  government  has  instigated 
the  restrainte  at  the  request  of  the  U.S. 
government  The  Department's  analysis 
of  this  kind  of  situation  is  illustrated  in 
Case  16,  which  deals  with  a  voluntary 
export  restraint 

Businesses  may  obtain  greater 
certainty  concerning  their  liability  for 
conf(»niing  to  the  anticompetitive  order 
of  a  foreign  government  by  seeking  to 
obtain  an  opinion  of  the  Department 
under  ita  Business  Review  Procedure.*" 
Case  14  of  these  Guidelines  addresses 
the  issue  of  foreign  sovereign 
compulsion  in  the  context  of  a  cartel 
governing  sales  made  in  the  United 
States.**' 

F.  International  Trade  Friction  and  the 
U.S.  Trade  Laws 

Govemaental  and  private  conduct 
undertaken  pursuant  to  the  U.S.  trade 
laws,  or  to  resolve  disputes  causing 
international  trade  friction,  often  afiecte 
competition  in  marketa  serving  U.S. 
consimiers.  This  may  occtir,  for  example, 
when  an  antidtnnping  or  countervailing 
duty  case  leads  to  the  imposition  of 
adchtional  duties  or  to  resolution  under 
provisions  in  the  law  diat  allow  for 
restrictions  on  die  prices  or  quantities  of 
imported  prtxhicto.  Foreign  importe  may 
also  be  limited  by  voluntary  export 
restrainte  that  may  have  boen  adopted 
by  a  foreign  government  unilaterally  at 
the  request  of  die  U.S.  government 

The  faidividual  or  joint  conduct  of  U,.S. 
firms  seeking  U.S.  government 
protection  from  foreign  competition 
generally  is  immune  from  prosecution 
under  the  antitrast  laws.  Under  the 
TVoe/T'^/i/i/Hgton  doctrine,  •»''  the 
courts  have  construed  the  Shermtm 
Act — ^in  light  of  intereste  implicated  by 
the  First  Amendment  to  the  U.S. 
Constitution-4ot  to  interfere  with 
individual  or  collective  petitioning  of  the 


"•MCFRSOS. 

'■*  For  an  example  of  an  arraagaaient  aa  to 
which  the  Depaitnant  oonchided  that  the  defenae  of 
aovereign  oofflpulaion  would  apply,  aae  Exchange  of 
Lettera  betwaao  Japaneae  Ambeaaador  YoaUo 
Okawara  and  Attotnay  General  William  Rrench 
Smith.  May  7.  VM^nproduoedin  VS.  Impart 
Weakly  (BNA).  May  U.  1981.  at  VI-1  to  M-2. 

"'  Set  Raatam  Balhoad  RraaJdanU  Camferenoa  v. 
Noerr  Motor  FMsht  Ik.,  3S6  U.a  127  (19B1):  United 
Kfine  Woriiara  of  Atoeiica  v.  PMnii«taa.  3S1  VS. 
SET  (ISBB);  and  California  Motor  TkanqMTt  Co.  v. 
TnicUnt  UnhmiladL  40*  U.S.  SU  (IflTS).  The 
doctrine  dawahipad  ovt  of  Ihaaa  caaaa  ia  known  aa 
Iha  Afoarr-Anou^tan  doctrine. 


U.S.  federal  or  state  governments,  even 
when  the  government  action  soi^t 
would  have  an  anticompetitive  effect 

Ostensible  petitioning  conduct  is  not 
immune,  however,  when  it  is  in  fact  a 
mere  sham  concealing  a  direct  restraint 
by  the  parties.  Examples  of  sham 
petitioning  indude,  in  certain 
circumstances,  the  meridess  invocation 
of  administrative  procedures  to  delay  a 
competitor's  entry  or  to  deny  its  access 
to  government  processes  and  the 
ddiberate  misleading  of  the  government 
during  sudi  administrative 
proceedings.*"  The  threat  to  consumer 
welfare  from  such  abuse  may  be 
substantial  Aldiough  most  litigated 
findings  of  sham  petitioning  have 
involved  a  pattern  of  abuse,  in 
appropriate  circumstances,  a  single 
anticompetitive  abuse  of  governmental 
processes  may  suffice.  Application  of 
the  sham  exception  to  the  Noerr- 
Pennington  doctrine  is  illustrated  in 
Case  13,  which  deals  «vith  (he  filing  of  a 
sham  patent  claim  under  section  337  of 
die  1930  Tariff  Act  in  order  to  exdude 
imports. 

Since  the  Noerr-Pennington  doctrine 
rests  on  a  construction  of  the  Shennan 
Act  that  is  derived  at  least  in  part  by 
reference  to  die  First  Amendment  right 
to  petition,  that  doctrine  may  not  apply 
to  the  petitioning  of  foreign  govemmente 
by  U.S.  and  foreign  firms.*" 
Nevertheless,  for  reasons  of  comity,  the 
Department's  policy  is  not  to  prosecute 
the  legitimate  petitkming  of  foreign 
governmente  by  foreign  or  U.S.  firms  in 
circumstances  in  which  the  United 
States  protects  such  activities  by  ite 
own  citizens.  This  point  is  illustrated  in 
Case  15,  which  deals  with  a  foreign 
government-imposed  export  restraint 

Of  course,  the  mere  involvement  of 
U.S.  or  foreign  government  officars, 
allegations  of  U.S.  trade  law  violations, 
or  an  alleged  intention  to  resolve 
international  trade  frictions,  will  not 
protect  naked  agreemente  among 
competitors  to  restrict  output  or  fix 
prices.  The  U.S.  trade  laws,  for  example, 
set  forth  specific  procedures  for  settling 
disputes  under  those  laws.  Any 
agreement  among  competitors  that  does 
not  stricdy  comply  with  those 
procedures  may  be  prosecuted  in 
appropriate  cases,  perhaps  even  as 
criminal  price-fixing.  The  Department's 


»•  See  California  Motor  Tranaport  Co.  v. 
Trucking  UnUaaitod,  mpn  aa27.  ¥H  V&  at  SIS- 
S1& 

'"  5te  Oeddanial  MralauB  Coip.  V.  Bottea  Oil 
ft  Gaa  Co,  481  FJd  UU  (9lh  Or.)  (par  curiam),  cart 
denied  406  U.S.  960  (1972);  AualnUa/Baatem  U.&A. 
Shipping  Conf.  v.  United  Statea.  537  F.  Sapp.  807, 
8U-13  (DJXC 198Z).  Alt  See  Coaatal  SUtaa 
Maikatii«.  Inc.  v.  Hunt.  8S4  F.  2d  1368. 1364-67  (5th 
Or.  1983). 


analysis  of  agreemente  made  in 
response  to  trade  disputes  is  illustrated 
in  Case  17. 

Conclusion 

The  vast  majority  of  international 
biuiness  transactions,  like  most 
domestic  transactions,  do  not  raise 
antitrust  concerns.  One  of  the  purposes 
of  these  Guidelines  is  to  ensure  that 
tmcerteinty  about  the  Department's 
enforcement  policy  in  international 
contexte  does  not  cause  businesses  to 
limit  unobjectionable  transactions  or  to 
avoid  effident  and  productive 
arrangemente  that  benefit  consumers.  At 
the  same  time,  these  Guidelines  make 
plain  the  Department's  commitment  to 
prosecute  naked  restrainte  of  trade,  such 
as  hoQzontal  price-fixing,  bid-rigging, 
and  market  allocation,  that  have  no 
plausible  connection  to  achieving 
significant  integrative  effidencies  and 
almost  certainly  reduce  output  and/or 
raise  prices  to  die  detriment  of  U.S. 
consumer  welfare. 

Part  n.  niustradve  Cases 

The  following  hypothetical  case 
discussions  illtistrate  how  the 
Department  would  apply  the  foregoing 
analysis  in  seventeen  representative 
fact  sitaations.  In  most  cases,  the 
outcome  of  the  Department's  analysis 
will  depend  on  the  specific  facts  and 
cinnunstances  of  the  case.  These 
hypothetical  case  discussions  therefore 
do  not  provide  absolute  answers  to  the 
factual  and  economic  questions  the 
Department  would  ask  in  analyzing 
particular  conduct  and  transactions 
imder  the  antitrust  laws.  Rather,  they 
are  intended  to  provide  a  coherent 
frameworic  for  that  analysis.  By 
providing  this  analytical  frameworic  the 
Department  hopes  to  provide  U.S.  and 
foreign  businesses  with  a  better 
understanding  of  when  and  why  the 
Department  is  likely  to  take  antitrust 
enforcement  action  in  particular  cases. 

Case  1— Foreign  Acquisition  by  a  U.S. 
Firm 

Alpha  Corporation,  a  U.S.  firm  that 
manufactures  and  sells  product  X  in  the 
United  States,  proposes  to  acquire  all  of 
the  stock  of  Beta  Corporation,  a 
Japanese  firm  that  also  sells  X  in  the 
United  States.  X  is  a  piece  of  high 
technology  hardware  that  is  used  in 
several  military  and  dvil  aerospace 
applications,  lliere  are  no  known 
substitates  for  X  for  those  applications, 
and  no  odier  known  applications  for  X. 

Alpha  is  the  largest  supplier  of  X  in 
the  United  States.  It  supphes 
approximately  25  percent  of  all  U.S. 
consumption.  Beta,  the  world's  leading 


21596 


Federal  Regbter  /  Vol  53.  No.  110  /  Wednewiay.  June  8.  1968  /  Netlcec 


producer  of  X.  supplies  approximately 
IS  percent  of  U.S.  consumptioiL  X 
imports  from  Japan,  the  European 
Economic  Commanity  ("EEC'),  and 
foazil  collectively  account  for 
approximately  40  percent  of  current  VS. 
consumption,  and  the  level  of  X  imports 
from  these  countries  has  been  rising. 

Discussion 


Because  Alpha  and  Beta  are  both 
engaged  in  commerce  in  the  United 
States,  the  proposed  acquisition  clearly 
is  subject  to  section  7  of  the  Clayton 
Act  which  prohibits  mergers  and 
acquisitions  that  may  substantially 
lessen  competition  or  tend  to  create  a 
monop(dy  "in  any  line  of 
commerce  .  .  .  in  any  section  of  the 
country/' *•» 

The  Departmo^'s  first  step  in 
analyzing  the  Hkely  competitive  effects 
of  this  merger  would  be  to  define  the 
relevant  market  or  markets  that  would 
be  affectedby  the  merger.  As  discussed 
in  Part  I  of  these  Guidelines,  a  maricet  is 
formally  defined  as  a  group  of  products 
or  services  ("j^oduct  market")  and  a 
geographlcwea  ("geographic  market") 
as  to  which  a  hypothetical  monopolist 
(that  is,  the  only  current  and  future 
seller  of  a  product  or  service  in  an  area) 
could  profitably  raise  price  significantly 
above  the  prevailing  level 

Product  Market 

To  define  the  relevant  product  market 
(or  mariiets)  that  would  be  affected  by 
this  merger,  the  Department  would  begin 
by  conridering  separately  each  product 
(narrowly  defined)  sold  by  Alpha  and 
Beta  in  the  United  States.  The 
Department  would  then  ask  what  would 
happen  if  a  hypothetical  monopolist  of 
that  product  imposed  a  significant  and 
nontransitory  increase  In  price  (usually 
five  percent  for  one  year).  If  the  price 
increase  would  cause  so  many  buyers  to 
shift  to  other  products  that  it  would  not 
be  profitable  to  impose,  then  the 
Department  would  add  to  the  product 
group  the  product  that  was  the  next  best 
substitute  mod  ask  the  same  question 
again  until  a  group  of  products  had  been 
identified  with  respect  to  which  a 


•*•  IS  V&C.  IS  (1882).  Section  7  of  tlia  Clayton 
Act  ■ppUw  to  •  tnuMcttoa  if  Ihe  partie*  arc 
M^afMl  ^1*  ooHMatoa  or  in  My  MlMty  affecting 

— III"  U.  An  acqaUtian  may  alao  ba 

cfaallai«ad  ondar  aactlaa  1  of  tka  ShanMn  Act  IS 
U.8.C  1  (1880.  which  praUbMa  coabM^ts. 
Liiwlihiiilinwi  id  rniiniliarliii  "hi  -f-*— '-'  -* 
tada  or  ooaaHoe  anMMK  the  aavaral  Stalaa.  or 
withlofeivt  nnttaaa."  An  anlkaavatttlva  netser 
■ajr  bo  chaUei«Bii  ander  aeeUoa  1  if  H  wMld  ha«« 
a  "dkasl.  iMbetaaMol  aad  loooowably  foremobie'r 
afbd  on  U A  dooMatie  er  import  oonnaNe.  Saa  IS 
USJC  7  (IseiK  "fta  Departaianra  aabetantiw 
andyriitothanMnndarbqftaactioarand  < 
aecihM  1.  See  Metger  Goideiioee  wction  L 


hypothetical  monopolist  would  invKMe  a 
significant  and  nontransitory  price 
increase.  *  ■  *  Ultimately,  this  process 
would  identify  all  products  with  which 
the  products  sold  by  Alpha  and  Beta  do 
or  would  compete  in  response  to  a 
sipiificant  and  nontransitory  price 
increase. 

Of  course,  existing  buyers  might  differ 
in  their  ability  to  use  particular 
substitute  products  and  the  ease  wltii 
w^ch  they  could  substitute  those 
products  for  the  product  of  the  merging 
firms.  Therefore,  evm  thou^  an  across- 
the-board  price  increase  might  cause 
such  nignifinant  substitution  that  it 
would  not  be  profitable,  if  sellers  could 
(Uscriminate  in  the  prices  they  charged 
to  different  groups  of  buyers,  then 
sellers  mi^t  be  able  to  raise  price  only 
to  buyers  wdio  could  not  easily 
substitute  away.  If  such  price 
discrimination  were  possible,  the 
Department  ^ould  consider  defining 
additional,  narrower  product  markets 
consisting  of  particular  uses  of  the 
product  as  to  which  a  hypothetical 
monopolist  could  exercise  maricet 
power.'" 

X  comprises  the  relevant  product 
market  in  ^s  case.  Under  the  facts  of 
this  case.  Alpha  and  Beta  each  produce 
only  X,  and  there  are  no  known 
substitutes  for  X  for  any  group  of 
buyers. 

Geographic  Mariiet 

After  defining  the  relevant  product 
market,  the  Department  would  next 
define  the  relevant  geographic  market 
The  purpose  of  defining  a  relevant 
geographic  maricet  is  to  establish  a 
geographic  boundary  that  roughly 
separates  producers  that  are  important 
factors  in  the  competitive  analysis  (that 
is,  that  would  undercut  collusion)  from 
those  that  are  not 

To  define  die  relevant  geographic 
market  in  tills  case,  the  Department 
would  begin  by  considering  A^ha's 
locations  (or  the  location  (rf  each  of  its 
plants)  in  tiie  United  States  *'"  and 


asking  what  would  happen  if  a 
hypothetical  monopolist  imposed  a 
si^^cant  and  nontransitory  increase  in 
•the  price  of  X  at  that  location.  If  so 
many  buyers  would  shift  to  X  produced 
in  o^r  areas  that  tlie  price  increase 
would  not  be  profitable,  then  the 
Department  would  add  the  location  bom 
which  production  would  be  the  next 
best  substitute  and  ask  the  same 
question  again.  "^  Ultimately,  this 
process  would  identify  all  areas,  foreign 
and  domestic  in  which  producers  do 
compete  or  would  compete  with  Alpha 
in  response  to  a  significant  and 
nontransitory  increase  in  the  price  of  X. 
Although  direct  evidence  of  the  likely 
effect  of  a  future  price  increase  might 
sometimes  be  available  (for  example,  in 
the  form  of  evidence  as  to  how 
consumers  have  responded  to  price 
increases  in  the  past),  the  Department 
normally  would  infer  that  effect  from 
reliable  circumstantial  evidence.  In 
evaluating  geographic  substitutability. 
the  Department  would  consider  all 
relevant  evidence,  but  would  give 
particular  weight  to  shipment  j;»attems, 
evidence  that  U.S.  consumers  Had 
actually  considered  shifting  their 
purchases  of  X  to  producers  located  in 
other  areas  in  response  to  changes  in 
competitive  variables,  differences  or 
similarities  in  price  movements  over«  . 
period  of  years  that  are  not  explainable 
by  paraUel  dianges  in  factors  such  as 
the  cost  of  inputs,  transportation  and 
local  distribution  costs,  and  excess 
capacity  of  producers  outside  Alpha's 
location.*" 

Of  coarse,  luym  mi^t  diffier  in  the 
ease  with  which  they  could  shift  to 
products  produced  outside  of  Alpha's 
location.  A»  in  the  case  of  product 
mariiet  definition,  if  sellers  could 
discriminate  In  the  prices  they  charged 
to  buyers  in  different  locations,  then  the 
Department  would  consider  defining 
additiooaL  narroww  geographic  markets 
in  which  a  hypothetical  monopolist 
could  exercise  market  power. ' " 


>*>  SwMefgH  GaldeUnea  aectioo  111.  Under 
lone  ana^rtical  appraachae,  pndactioa  aafaelMatiaa 
(the  ability  to  lUft  the  aae  of  pradocboB  and 
diatribntiaa  aaaeta  from  pradudng  and  ioUlag  one 
ptoduct  to  pndndag  and  aaiUng  anodier)  is 
raflected  in  the  Jeeuip«ioii  of  the  reievant  product 
maritat  ThoDayiii— n.  howawi.  dafhiee  the 
ratevaal  pradaet  aaiket  by  laiannoe  to  demand 
•ubetitation  and  aooomtis  for  ptodoctlaa 
aubetitutlaa  when  U  ideatlflee  fime  hi  the  televant 
market  A£  at  eectioa  XJl  a  nA  and  LBX  fivra- 

'*«  See  MMgai  QridaMaea  eectlon  2.18.  Price 
dieotffltaMtioa  ro^dne  that  aailera  be  able  to 
identity  Ihoee  borva  and  that  other  boyon  not  be 
.  eble  profitably  to  pnreheae  end  reeell  the  prodnci  to 
.A/.  etnA 


>••  Becaoee  e  firm  can  ooaapeto  Bt  the  aame  time 
to  a  nunber  of  ooonomlcaUy  diecrele  geosrapUe 
■arfcata,  it  ia  poeelbie  dtet  Alpha  and  Beta  eleo 


oompeto  in  maikete  to  Mffaich  US.  oaneume'e  do  not 
perttaipeta.  For  aua^le.  they  mey  oompeto  to 
lapooeeeaaikata.  BeoMJse  the  Oepeitment  is 
oonoened  about  US.  oonmnier  welfen.  it  would 
not  be  conceiiMd  abont  the  mener'i  competitive 
efiects  to  dioee  mariuts. 

'•«  A*  Merger  Goideilnes  section  2J1. 

•■■Met  eectlon  tax. 

>••  M  at  seciian  tSSi  A  U5.  Depeztment  of 
Detaee  toqaltement  that  oeatractore  uaa  X 
prodaoed  to  dto  United  Statee  wooid  pcedude  U.& 
oantractM*  bom  afalfUng  to  X  produced  outside  the 
Unltod  Stolae  to  nepanse  to  a  prloa  tacreaee  to  the 
United  Statoe.  at  laest  for  milltaiy  apptlcetione. 
POreigBprodacadX  might  still  be  eeupply 
eltemative  for  olviiian  aeroepaoe  appUcetlons  of  X 
however.  If  diet  were  the  caae.  the  Depeitnent 
would  likely  define  e  neUoael  maihet  for  the  sale  of 

CoBliDIMd 


Geographic  price  discrimination  agaiiut 
a  group  of  buyers  is  more  likely  to  occur 
when  odier  bujrers  caimot  easily 
purchase  and  resell  the  relevant  product 
to  the  group  of  buyers.  Such  arbitrage  is 
particulariy  difficult  where  the  product 
is  sold  on  a  delivered  basis  and  where 
transportation  costs  are  a  significant 
percentage  of  the  final  cost' ^^ 

In  this  case,  the  facts  that  Beta  and 
other  producers  in  Japan,  the  EEC,  and 
Brazil  currently  accoimt  for 
approximately  40  percent  of  X 
consumption  in  the  United  States  and  X 
imports  frtnn  tiiose  countries  have  been 
rising  surest  tiiat  U.S.  consumers 
would  shift  to  X  produced  by  firms  in 
tiiose  areas  in  response  to  a  price 
increase  in  the  United  States.  This 
would  not  necessarily  be  true  in  kil 
cases  when  there  are  some  imports, 
however.  Fbr  excmple.  fioreign  firms 
might  have  difficulty  establiahiQg 
reputations  fbr  quality  and  service  and/ 
OT  distribution  and  marketing  networks 
in  tiie  United  States  Uiat  wouki  be 
neceaaaiy  to  expand  tiieir  sales,  they 
might  already  be  operating  at  frill 
capacity,  or  exchange  rates  might  be 
unfavorable. 

Foreign  firms  may  also  be  prevented 
by  trade  restraints  from  expanding  ^eir 
sales  in  the  United  States.  Sudi 
restraints,  however,  would  not  cause 
foreign  competitors  to  be  excluded  from 
tiie  relevant  market  Instead,  the  effect 
of  such  restraints  in  limiting  the  supply 
response  of  fiore^  firms  would  be 
consiilered  in  assigning  market  shares  to 
effected  foreign  firms  and  in  interpreting 
maricet  share  and  market  concentration 
data.  As  explained  in  greater  detail  in 
Case  2  of  thsse  Guidelines,  tiie 
Department  would  heavily  discount 
existing  imports  by  foreign  firms  if 
invort  restraints  would  prevent  those 
firms  from  responding  to  a  price 
increase  in  the  United  States.  Assuming 
no  significant  incidence  of  arbitrage,  the 
incltuioD  of  actual  import  sales  in  the 
market  could  signiScantiy  overstate  the 
competitive  chrck  provided  by  foreign 
firms  and.  therefore,  understate  the 
likelihood  of  anticompetitive  pricing 
following  the  merger. 

Identifying  Firms  in  the  Relevant  Market 

The  Department  would  include  in  the 
relevant  market  all  firms  that  cnrrentiy 
seQ  X  in  the  market  phis  all  firms  that 
could  easily  and  economically  begin 
selling  X  in  the  relevant  market  using 
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existing  production  and  distribution 
facilities  within  one  year  of  a  significant 
price  increase.*"  It  is  important  to  note 
that  firms  that  oovld  readily  convert 
their  fricilities  to  produce  X  within  one 
year  might  nevertiieless  find  it  difficult 
to  market  or  distribute  X  in  the  United 
States,  or  for  some  other  reason  mi^t 
find  the  substitution  to  be  unprofitable. 
The  Department  would  not  include  those 
firms  in  the  relevant  maricet  The 
Department  might  however,  consider 
tiieir  competitive  significance  (along 
with  the  competitive  significance  of 
firms  that  would  not  be  included  in  the 
market  because  they  miut  construct 
significant  new  faciUties)  in  evaluating 
the  likelihood  of  new  entry  in  response 
to  a  domestic  price  increase.'** 

Assigning  Market  Shares 

The  Department  normally  would 
include  in  the  relevant  market  the  total 
sales  or  total  capacity  of  all  domestic 
firms  (or  plants)  in  the  maricet  unless 
the  facts  indicated  that  total  sales  or 
capacity  would  overstate  the 
competitive  significance  of  a  particular 
firm  or  group  of  fiims.'*"  If  some  portion 
of  a  firm's  output  would  not  be  used  to 
respond  to  a  price  increase  (because  it 
was  already  contractually  committed, 
for  example),  then  the  Department  might 
exclude  that  pwtion  of  the  firm's  ou^ut 
from  the  market'*'  Market  shares 
would  be  ex|Nessed  either  in  dollar 
terms  (through  tiie  measurement  of 
sales,  shipments,  or  jxoductidn).  or  in 
physical  terms  (through  the 
measurement  of  sales,  shipments, 
production,  capacity,  or  reserves).  As  a 
practical  matter,  the  availability  of  data 
would  determine  which  measurement 
base  tiie  Department  used.  If  it  had  a 
choice,  however,  the  Department  would 
use  dollar  sales  or  shipments  if  X  was  a 
branded  or  relatively  differentiated 
product  It  would  use  capacity, 
production,  or  reserves  if  X  was  a 
relatively  homogeneous  and 
undifferentiated  product  •>» 


X  for  U&  mibten  appUeatiaas  and  a  eecond  market 
for  the  eale  of  X  far  dvUian  apphcatiaaa  (wUoh 
ml^t  bo  entotonattanal  ^an(isl).todase  pndnoere 
of  X  WON  aMbie  to  dtocrtodnato  in  the  price  dtoy 
charged  to  pwriiasers  fbr  mllitaqr  aee  end 
purchaears  for  cMban  nee. 
>"Aiatn.ll. 


>*•  ite  Merger  CuideUnes  eectioa  tZL  Finns  thet 
would  need  to  make  sagnlficant  modfficaUaas  to 
existing  facilities  or  to  construct  new  Esdlities  to 
produce  end  sell  X  would  not  be  indnded  in  die 
relevant  market  Their  role  to  constraining  an 
antiuuiupeUUvo  price  iacreeee  wonld  be  considered 
in  evaloeting  eese  of  entry  toto  die  relevant  market 
generally.  Id.  el  eection  3.3. 

>**  See  Merger  Goideiines  section  2.21. 

>«"5lseN/.etseeHon2.4. 

>«*  M  Whether  and  to  what  extent  dw 
DepsilntcBt  wonid  axdode  su(h  oolpnt  fiom  the 
market  would  depend  qn  the  extent  to  which  that, 
output  cmild  either  be  resold  to  buyers  In  the 
relevant  market  or  would  ftee  up  the  output  of  other 
producers  to  be  eold  to  the  relevant  maricet 

"'See  Merger  CuldeUnea  eection  X4. 


As  to  foreign  firms,  if  market  shares 
generally  were  to  be  assigned  on  the 
basis  of  dollar  sales  or  shipments,  the 
Department  would  count  in  the  maricet 
doUar  sales  in.'"  or  shipments  to  the 
relevant  market  U  market  shares 
generally  were  to  be  assigned  on  the 
basis  of  capacity,  reserves,  or 
production,  the  Department  would  count 
in  the  market  foreign  capacity,  reserves, 
or  production  likely  to  be  devoted  to  the 
relevant  market  in  response  to  a  price 
increase.  »•*  Total  foreign  capacity 
would  not  be  counted  in  tiie  market  if  a 
foreign  finn  ladced  specialized 
distribution  facilities  needed  to  supply 
additional  demand  in  the  United  States. 
In  addition,  tiie  Department  mi^t  use 
current  shipments  fbr  foreign  firms  if  the 
Department  were  tmable  to  obtain 
adequate  data  to  quantify  reliabfy  the 
amount  of  capacity,  reserves,  or 
production  that  would  be  devoted  to  tiie 
United  States  in  response  to  a  price 
increase.'**  Finaify,  ttie  Department 
might  assign  a  single,  aggregate  maricet 
share  to  a  country  or  group  of  countries 
if  tiiere  were  insufficient  date  available 
to  allocate  shares  between  individual 
firms  or  if  firms  in  that  cotmtry  or  group 
of  coimtries  coordinated  their 
production  or  sales  into  the  United 
Stetcs.'" 

Interpreting  and  Assessing  Market  Date 

In  some  circumstances,  current 
market  shares  calculated  as  described 
above  may  still  either  overstate  or 
tmderstate  the  competitive  significance 
of  foreign  firms.  Import  restraints,  for 
example,  might  cause  ciurent  import 
sales  and  shipment  data  to  overstate  the 
future  competitive  significance  of 
foreign  firms. '*^  Conversely,  a  lack  of 
data  concerning  foreign  capacafy  might 
cause  the  Department  to  use  market 
share  data  that  understate  the  true 
competitive  significance  of  foreign 
competitors. 

ff  current  market  share  date  would 
give  a  distorted  view  of  the  market  the 
Department  would  consider  qualitative 
evidence  relating  to  the  competitive 
significance  of  foreign  competitors  in 
interpreting  the  significance  of  such 
data.'**  Thus,  for  example,  despite  the 


'**  If  varying  exchange  rates  made  comparable 
dollar  calculetians  for  firms^  diBennt  countriee 
difficult  the  Department  might  use  unit  voiume 
sales  instead  of  dollar  sales.  Id.  et  section  2.4  k  n.12. 

'**  The  Oepaitment's  treatment  of  import  quotas 
that  constrain  the  ebility  of  foreign  producers  to 
increeae  their  exports  to  the  United  States  is        ^' 
discussed  in  Case  2  of  these  Guidelines. 

'**  See  Meigert^uidelioes  section  24. 

i**rd.  •  '     = 

'*' See  discussion  in  Case  2. 

>*■  See  Meiyer  Guidehnasseciiea  S.2S. 
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inability  to  quantify  predaely  the  supply 
response  of  fbieign  competitora,  the 
Department  would  consider  strong 
qu^tative  evidence  that  there  was 
significant  worldwide  excess  capacity 
that  could  readily  be  devoted  to  the 
United  States  in  response  to  a  post- 
merger  priee  increase.'** 

Competitive  Analysis 

In  analyzing  the  likely  competitive 
effects  of  this  merger,  the  Department 
would  focus  first  on  the  level  of  post- 
merger  concentration  in  the  relevant 
mai^t  and  die  increase  in 
concentration  that  would  result  firom  te 
merger  as  measured  using  the 
Heifindahl-Hirschman  Index 
("HHT). '  *o  If  omcantratioo  ta  tht 
relevant  mariut  for  X  would  roBatai  km 
(fori 


after  the  mifger  (for  STrsMphi  if  tea 
equally-sind  fliBS  woald  naMia  ia  te 
mariwt),  or  if  oaaenlfattaa  wadd  b« 
ooly  subtly  tacnuad.  Om  Departamt 
would  coadade  witiwat  farthar  datafled 
examioatioa  that  dw  marftr  posed  no 
sigaifiGant  threat  to  competition.'** 
Otherwise,  the  Department  would 
proceed  to  examine  other  factors 
bearing  on  whether  the  merger  would 
likely  result  in  market  power. 

The  Um  thresholds  set  forth  in  the 
Department's  Merger  Guidelines  are  not 
bri^t  line  tests.  A  merger  in  a  hi|^y 
concentrated  maiket  may  result  in 
absolutely  no  ability  to  exercise  market 
power  if  any  attempt  to  restrict  output 
and/or  raise  price  would  be  frustrated 
by  new  entry  or  expansion  by  fringe 
firms  or  if  odier  factors  woidd  make 
successful  collusion  implausible.'**  In 
addition,  efficiencies  that  could  only  be 
achieved  through  die  metger  may  be  so 
great  that,  despite  its  aatlcoiBpatitive 
potential  the  merger's  aat  affect  woald 
be  to  benefit  US.  consaaier  welfare.  The 
parties  to  the  nieiaer  would  have  the 
burden  of  estabUuing  such  efficiencies 
on  the  bMis  of  dear  and  convincing 
evidence. 

fai  considering  whether  effidendes 
justify  condoning  an  otherwise 
potentially  anticompetitive  merger,  die 
Department  would  compare  the 
estimated  cost  savings  frtun  die  claimed 
effidendes  (less  the  cost  of 
consolidating  the  operations  of  the 


iM  As  explained  in  Part  I  of  tbew  OokfeHiMa,  Hm 
HHI  is  calculated  by  saminiiig  tlie  squares  of  the 
indi'ndual  maifcet  sharas  of  all  Bnns  included  in  the 
relevant  market  See  Merger  GvldeUnes  section  3.1. 
Tlie  MMiri—niii  possible  HHL  wlildi  would  leevlt  if 
otie  firm  aocoontad  fer  100  percent  of  a  narkat  Is 
iaa)0iiUatB.14. 

>*i  U.  at  section  S.11.  See  also  discussion  at  l&Z.. 
tapra. 

"•  See  »4sfger  Guidaliiies  ssctions  3.3. 3.4;  see 
aho  discussion  at  L&2.,  ^^q^n. 


merging  firms)  against  the  expected 
harm  to  competition  that  might  result 
torn  the  metgM'.  In  general  the 
Depturtment  woidd  require  a  greater 
level  of  ejqiected  effidendes  as  the 
level  of  anticompetitive  risks  posed  by 
the  merger  increased.  The  Department 
would  consider  such  effidendes  as 
economies  of  scale,  better  integration  of 
production  fadlides.  plant 
spedalization,  and  lower  transportation 
costs.  The  Department  would  dso 
consider  the  reduction  of  general  selling, 
•drainistMtive  and  overhead  exprnuet, 
although  these  types  of  effidendes,  as  a 
practical  matter,  would  be  more  difficult 
to  prove.  The  Department  would  not 
consider  claimed  effidendes  if 
comparable  savings  reasonably  cotdd  be 
achieved  through  ether,  less 
anticompetitive,  means. 

Case  2— Merger  Analysis  Involving 
Trade  Restraints 

The  facts  of  this  case  are  the  same  as 
the  facts  in  Case  1,  plus  the  following 
facts.  Japanese  producers  of  X  are 
subject  to  a  voluntary  export  restraint 
("VER")  limitLog  die  quantity  of  dieir  X 
exports  to  the  United  States.  Shipments 
from  die  EEC  are  subject  to  bintbig  U.S. 
import  quotas,  some  of  which  limit  X 
imports  to  a  fixed  quantity  (i.e.,  fixed 
quotes),  and  some  of  which  limit  X 
imports  to  a  penwntage  of  U.S. 
producti(»  (Le.,  percentage  quotas).  X 
imports  from  Brazil  ace  subject  to  a  tariff 
that  was  imposed  as  a  residt  of  a 
coimtervailhig  duty  proceeding  imder 
the  U.S.  trade  lavrs. 

Discussion 

The  VER,  quotas,  and  tariff  woidd 
affqct  the  way  the  Department  assigns 
and  interpreto  market  shares  and  market 
concentration  data  in  this  case.  Foreign 
competitors  would  not  be  excluded  firom 
the  relevant  market  solely  because  their 
sales  in  the  United  States  are  subject  to 
quotas  or  VERs.  That  is  because  it  is 
difficult  to  assess  the  effectiveness  and 
longevity  of  such  restraints  and  to 
measure  die  likely  offsetting  suf^ly 
responses  of  jflroducers  that  are  not 
subject  to  die  restraints.  A  restraint  that 
appUed  only  to  the  EEC  for  example, 
might  have  only  a  limited  effect  on  the 
extent  of  foreign  competition  faced  by 
domestic  firms  if  non-EEC  firms  cotdd 
readily  shift  shipments  to  the  United 
States  from  countries  that  do  not  limit 
EEC  import  or  if  they  could  purchase  X 
from  EEC  films  and  resell  it  in  the 
United  States.  Given  the  limitations  on 
available  data,  it  often  is  impossible  to 
quantify  die  predse  effed  of  trade 
restrainta. 

Neverdieless,  the  Department  would 
recognise  in  this  case  diat  Japanese  and 


EEC  finns  that  are  subjed  to  an 
efEective  and  binding  restraint  ***  could 
not  hicreaaa  their  riiipmente  to  die 
United  States  in  response  to  a  price 
increase  by  domestic  producers.  They 
therefore  could  not  constrain  a  domestic 
price  increase.  In  fact,  in  the  case  of  an 
effective,  binding  percentage  quota,  a 
reduction  in  domestic  production  would 
actually  lead  to  reduced  imports  by 
foreign  firms  subject  to  the  quota, 
making  succesiBfiil  collusion  among 
domestic  firms  more  likely.  ••* 

The  Department  would  consider  the 
supply-restraining  effed  of  the  EEC 
quotas  and  Japanese  VER  in  assigning 
uaricet  shares  and  interpreting  maricet 
share  and  market  concentration  data. 
First  the  Dq>artment  would  not  assign 
to  the  EEC  and  Japanese  firms  market 
shares  that  exceeded  the  level  of 
shipments  that  die  quotas  or  VER 
permitted  those  firms  to  make.'** 
Second,  the  Department  would  consider 
the  impact  of  the  quotas  and  VER  in 
assessing  the  significance  of  maricet 
concentration  data  calctdated  on  the 
basis  of  those  market  shareai. 

To  die  extent  that  actual  sales  or 
shipmento  by  EEC  and  Japanese  firms   ■ 
overstated  their  future  competitive 
significance  because  the  restraints 
limited  the  ability  of  those  firms  to 
expand  shipmento  in  response  to  a  price 
increase  in  the  United  States, 
concentration  data  based  on  those  sales 
or  shipmento  would  tend  to  imderstate 
die  risk  of  anticompetitive  harm.  For 
example,  if  a  cartel  of  domestic 
producers  restrided  their  output  of  X  in 
order  to  drive  up  prices  in  the  United 
States,  EEC  firms  boimd  by  the 
percentage  quota  woidd  be  forced  to 
reduce  their  U.S.  ^pmento  along  with 
the  domestic  cartel.  Tlierefore,  although 
EEC  firms  would  be  assigned  market 
shares  up  to  the  amount  permitted  to  be 
shipped  to  the  United  States  tmder  the 
current  quote  level,  their  competitive 
significance  would  be  heavily 
discounted.'** 


>»«  An  "effective"  trade  restraint  is  one  that 
cannot  be  sufastantiaUy  avoided  through  diversion 
and  arbitrage.  A  trade  restraint  is  "binding"  if  firms 
would  sell  mof*  than  the  restraint  ceiling  tf  the 
restraint  did  not  exist  A  restraint  is  not  binding  it 
for  example,  although  it  would  allow  firms  to  ship 
100  units  of  a  product  to  the  United  SUtes,  those 
firms  currently  ship  only  00  units. 

>*•  Merger  Golcfelines  at  section  3J3. 

>••/</.  at  section  2.4. 

■**  in  the  extrene  situation  where  there  was  an 
eOective,  MniUng  tnde  restraint  that  ptaoed  a  Ibced 
or  peroentags  limitatiaa  on  imparts  bom  nU  or 
virtaally  all4oreign  souroes,  foreign  flnw  would 
usually  be  aooordsd  little,  if  any,  oonpetitive 
.ifpia^f  ill  the  Department's  analysis.  U.  at 
section  3J3  a  n.18. 


SimUariy.  if  die  VER  in  this  case 
would  prevent  Japanese  firms  from 
expanding  their  shipmento  to  the  United 
States,  current  U.S.  sales  by  Japanese 
firras  would  tend  to  overstate,  ^eir 
competitive  significance.  This  does  not 
mean  that  the  Department  woidd 
discount  Beta's  market  share,  however. 
The  purpose  of  discounting  the  market 
shares  of  foreign  firms  that  are  subjed 
to  import  restrainto  is  to  reco^iize  that 
those  firms  would  not  inhibit  the 
exercise  of  market  power  by  domestic 
firms.  A  merger  between  Alpha  and 
Beta,  on  the  other  hand,  would  increase 
the  likelihood  of  successful  collusion  by 
domestic  firms  by  making  such  collusion 
more  profitable — following  the  merger,  a 
domestic  cartel  would  control  a  greater 
percentage  of  sales  in  the  relevant  ^ 
market.  - 

If  Brazilian  firms  have  been  shipping 
X  subject  to  the  tariff  into  the  United 
States,  the  tariff  by  itoelf  would  not 
likely  inhibit  Brazilian  producers  in 
responding  to  a  significant  and 
nontransitOry  price  increase  in  the 
United  States.  If  the  tariff  were 
prohibitive,  however,  such  that  Brazilian 
firms  were  not  currently  selling  in  the 
United  States,  then  those  firms  would  be 
induded  in  the  market  only  if  a  price 
increase  would  make  shipmento  to  the 
United  States  imder  the  tariff  profitable. 

Case  3— Acquisition  of  a  Foreign 
Potential  Competitor 

The  facto  of  this  case  are  the  same  as 
the  facto  in  Case  1,  except  that  neither 
Beta  Corporation  nor  any  other  foreign 
producer  of  X  currenUy  sells  X  in  the 
United  States.  It  to  assumed  that  the 
geographic  scope  of  the  relevant  maricet 
is  limited  to  the  United  States.  It  to 
further  assumed  that  it  would  take  Beta 
at  least  18  months  to  establish  sufficient 
distribution  fadlities  to  begin  selling  X 
in  the  United  States,  if  it  chose  to  do 
so.'*' 

Discussion 

Because  Beta  does  not  compete  in  the 
U.S.  market  for  X,  this  metger  could 
have  a  significant  anticompetitive  effect 
only  if  Beta  would  enter  the  market 
independendy  in  the  near  future  if  it  did 
not  merge  with  Alpha,'**  the  U.S. 


Fadagal  Raghter  /  Vol.  S3.  No.  lie  /  Wedniesday.  June  8.  1988  /  Notices 


21601 


'**  Films  that  could  easily  and  economically 
begin  selling  in  the  United  Stales  within  one  year  of 
a  significant  and  nmlmnsitory 'price  increase  would 
be  included  as  competitors  in  the  relevant  market 
See  Merger  Guidelines  section  ZZt. 

>M  Applying  a  more  speculative  test  would 
Insulate  InafBcienl  man^ement  from  the  threat  of 
takeover  wMhont  neoessarily  inducing  independent 
entry  and  would  thus  lead  to  dsaeaaed  consumer 
welfaie.  Sm  «^  BAT.  bidae.  Ltd..-(188S-lS87 
T^ansfsr  Hndar^TC  Cooplahits  and  Orders]  (CCH) 
1 22,2U  (FTC  Dec.17, 1984). 


market  for  X  Were  very  highly 
concentrated,  and  Beta  were  one  of  only 
a  very  few  other  firms  capable  of 
entering  the  U.S.  maricet  for  X  in 
response  to  an  anticompetitive  price 
increase.  Even  if  the  U.S.  market  for  X 
were  very  highly  concentrated, 
eliminating  only  one  of  several  potential 
entrants  would  not  have  any  significant 
anticompetitive  effect. 

In  determining  whether  Beta  actually 
would  enter  the  U.S.  market  for  X 
independenUy  (or  through  a  "toe-hold" 
acquisition)  but  for  this  merger,  the 
Department  would  consider  evidence 
that  Beta  actually  intended  to  enter  the 
market  (including,  for  example,  internal 
management  studies,  expansion  plans, 
actual  investmento  and  other  steps 
toward  entry),  past  attempto  by  Beta  to 
enter  the  market  and  whether 
independent  entry  would  be  profitable. 

Even  if  Beta  would  enter  the  U.S. 
market  for  X  independently  if  it  did  not 
merge  with  Alpha,  the  Department 
would  be  concerned  about  the 
competitive  impact  of  the  merger  only  if 
the  U.S.  market  for  X  were  very  highly 
concentrated  (that  is,  if  the  HHI 
exceeded  1800).'**  In  that  case,  die 
Department  would  ask  whether  Beta 
was  one  of  only  a  very  few  firms 
capable  of  entering  the  market  (for 
example,  because  few  or  no  other  firms 
possessed  technology  needed  to  enter 
the  market).  If  that  were  the  case,  then 
the  Department  would  consider  whether 
the  merger  would  result  in  significant 
integrative  effidendes  that  could  only 
be  achieved  through  the  merger  and  that 
would  outweigh  any  threat  of 
anticompetitive  harm  to  U.S. 
consumers.'"* 

Case  4— Merger  of  Two  Foreign  Firms 

Beta  Corporation  and  Delta 
Corporation  are  among  the  leading 
diversified  electronics  companies  in 
Country  A.  They  are  the  two  most 
significant  producers  outoide  the  United 
States  of  product  X,  a  highly  advanced 
and  expensive  electronic  device  with 
important  and  unique  capabilities.  Both 
companies'  facilities  for  producing  X  are 
located  in  Country  A.  Beta  and  Delta 
together  supply  approximately  60 
percent  of  X  consumption  in  the.  United 


'»•  See  Merger  Guidelines  seclion  4.  Even  in  that 
case,  the  Department  would  not  likely  challenge  the 
merger  if  Alpha  had  a  market  share  of  five  percent 
or  less  (i.e.,  if  it  were  a  "toe^hold"  merger).  Given 
the  insignificant  role  that  small  firms  usually  play  in 
collusive  interactions,  a  merger  between  a  potential 
entrant  and  a  firm  with  only  five  percent  of  the 
maricet  may  have  the  some  competitive  effect  as 
new  entry  and  may,  in  effect,  merely  convert  a 
fringe  firm  into  a  significant  competidve  factor  in 
the  market /</ at  section  4.134. 

■**  Id.  at  section  %&.  See  also  discussion  of 
cfikiencies,  tupixa  at  LB.2. 


States,  accotmting  for  more  dian  $110  ' 
million  in  sales.  Each  (x>mpany  has  at 
least  $15  milUon  (book  value)  in  asseto 
located  in  the  United  States,  although 
none  of  those  assets  are  used  to  produce 
or  sell  X.  Beta  and  Delta  each  make  X 
sales  in  the  United  States  through 
agreemento  with  independent 
distributors. 

Beta  has  announced  that  it  intends  to 
purchase  all  of  the  stock  of  Delta.  After 
conducting  a  preliminary  investigation, 
the  Department  has  determined  that 
there  is  a  relevant  U.S.  market  for  the 
sale  of  X  that  includes  Beta  and  Delta  as 
sellers.  That  market  is  highly 
concentrated  (the  post-merger  HHI 
would  dignificantiy  exceed  1800  pointo), 
and  concentration  will  increase 
substantially  as  a  result  of  the  merger 
(i.e.,  by  more  than  100  HHI  points).  It 
therefore  appears  that  the  merger  may 
have  an  anticompetitive  effect  in  the 
United  States  unless  other  factors,  sudi 
as  ease  of  entry  into  the  market,  would 
make  the  exercise  of  market  power 
unlikely  or  unless  efficiencies  resulting 
from  the  merger  would  offset  any 
potential  anticompetitive  effect. 
Although  both  Beta  and  Delta  also  sell 
other  products  in  the  United  States,  it 
does  not  appear  that  the  merger  could 
have  an  anticompetitive  effect  with 
resped  to  any  of  those  other  producto. 

Discussion 

Because  Beta  and  Delta  both  sell  X  in 
the  United  States,  the  merger  clearly  to 
subject  to  section  7  of  the  Clayton  Act 
The  Department's  Merger  Guidelines 
explain  when  the  Department  ordinarily 
would  challenge  a  merger  or  acquisition 
tmder  section  7.  That  analysis  is 
described  in  Part  I.B.2.,  supra,  and  is 
illustrated  in  Cases  1,  2,  and  3. 

The  U.S.  antitrust  laws  represent  a 
fundamental  and  important  national 
policy  that  generally  must  be  protected 
when  U.S.  commerce  is  significantiy 
affected,  even  when  doing  so  requires 
bringing  an  enforcement  action  against 
conduct  or  transactions  that  occur 
outside  the  United  States.  Nevertheless, 
applying  the  U.S.  antitrust  laws  to  such 
conduct  or  transactions  can  sometimes 
conflict  with  the  legitimate  interesto  of 
other  nations.  As  a  matter  of  comity  and 
in  the  exercise  of  ito  prosecutorial 
discretion,  the  Department  considers 
such  interests  in  dedding  whether  to 
challenge  a  transaction  involving  foreign 
firms.'*'  r 


'*'  indeed,  the  United  States  is  committed  lo 
considering  the  legitimate  interests  of  other  natloas 
in  accordance  with  reoomfflendations  of  the 
Organization  of  Economic  Cooperstion  and 
Development  (OECD)  and  bilateral  agreements  «dth 
several  foreign  governments.  See  n.1,  eiqira. 


/  VoL  S3,  Ma  1»  /  Wednesday.  jmB  a. 


/ 


Federal  Register  /  Vol.  53.  No.  110  /  Wednesday.  June  8.  1968  /  Notices 


21603 


Tbe  De|iartaieat  wodd  not  chattwigB 
the  Biecser  in  Alts  case,  notwitlistandiig 
any  powiM»  antioaopetitiTe  effect  the 
mntyir  nigttf  have  on  U.S.  commeroe. 
Since  btrth  vt  <hff  m^Tips  firmn  are 
foreiga  and  all  of  their  assets  inTolved 
in  prodndng  and  dictittNiting  X  are 
located  outside  the  United  ^tes,  it 
would  be  very  difficult  if  not  practically 
imposaiUe,  to  obtaia  effective  relief  that 
vKwkl  imserve  oompefitioa  in  the 
UniladStalea. 

This  docs  not  mean  Aat  die 
DefMrtneat  %rould  never  challenge  a 
meii^r  between  foreigB  firms  that  would 
have  a  substantial  anticorapetitive  effect 
in  the  Uoitad  States,  however.  The 
Depattinent  might  reach  a  different 
condnsien  in  this  case,  for  example,  if 
either  A^tha  or  Beta  had  facilities  used 
to  prodMS  X  kxatad  in  the  Umted 
States,  wen  dioa^  both  had  their 
corporate  hoadgusftes  and  most  of 
their  assets  outaide  the  United  States,  fai 
that  case,  the  DqMrtnent  wonld 
probably  ntiniiftt  additional  information 
coDoetningSeUauiy  conq>etitive  effects 
of  the  margsr,  using  procedures  under 
the  Hart-Sostt-Rodino  Act  ODs,  or 
informal  requests,  bm  appropriate.  If  the 
Deparfmaat  candnded  after  reviewing 
Kodtk  infonnation  that  the  meiger  woiwi 
be  andcompedtive.  then  the  Department 
wodd  likely  duJlenae  the  merger.  If  X 
production  facilities  belonging  to  Alpha 
or  Beta  located  in  the  United  States 
wookl  consti*^»**  a  viable  business 
ff^amiiiig  alone  or  if  acquired  by  another 
comfMLny.  the  merger  mi^t  be  permitted 
to  go  forward  conditioaed  on  the 
divestitive  of  aD  or  a  portion  of  those 
facilities  to  a  suitable  buyer  approved 
by  the  Department  The  Department 
might  seek  the  views  of  the  government 
of  Countiy  A  coacetning  the  impact  of 
various  auemative  remedies  on  that 
country's  national  interests. 

Hart-Scott-Rodino  Premerger  * 

Notificatioa  Reqaironents 

Foreign  firms  diat  have  all  of  their 
assets  used  to  produce  and  sell  the 
relevant  product  located  outside  of  the 
United  States  (and  die  merger  of  which 
dierefbre  would  not  be  subject  to 
diaflenge  by  die  Department  under  the 
foregoing  analysis)  might  still  be 
reqi^ed  by  the  Hart-Scott-Rodino  Act 
to  file  premerger  notifieation  widi  the 
Department  and  die  FTC  An  acquisition 
by  one  foreign  corporation  of  the  stodk 
of  anodier  foreign  corporation  is  exempt 
from  the  premerger  notification 
requirements  of  that  Act  only  if  (i)  the 
acqoiritioB  woakl  not  confer  cootool  of  a 
U.S.  issoer  having  animal  net  sales  or 
total  assets  of  $25  ndlttan  or  more,  or  of 
any  issav  wi&  asseto  Ifocated  in  the 
United  Statss  having  a  hoak  vafaa  of  |15 


million  or  more:  or  (ii)  aggt  agate  annaal 
net  sales  of  the  merging  Innr  in  the 
United  States  are  less  than  $U0  nnllion 
and  the  aggregate  book  vakie  of  their 
assets  in  the  United  States  is  less  than 
$110  miltten.***  In  this  case,  neither 
exception  is  satisfied.  The  acqaWtian  of 
Delta's  stodi  woidd  give  Beta  control 
over  Ddta's  assrts  in  the  United  States, 
which  have  a  book  vahie  of  more  than 
$15  milhon,  and  die  combined  U.S.  sales 
of  Beta  annd  Delta  exceed  $110  nuUian. 
The  parties  would  therefore  be  required 
to  file  premerger  notification  under  the 
Hart-Scott-Rodino  Act 

Casa  5— Joint  Bidding 

Several  U.S.  electrical  eqidpment 
mamdacturers  and  engineering  firms 
have  estri>liriwd  a  oonsorthun  for  die 
purpose  olSuhndtltaig  a  bid  on  an 
extoemely  large  project  tai  Coontry  A  to 
develop  a  imtionwide  system  of 
hydroelectric  power  plants.  The 
consortium  hichMles  three  of  the  ten 
largest  U.8.  equipment  raamdiactwers 
and  three  of  the  ten  largest  U.S. 
engineering  firms.  No  other  American  or 
foreign  firms  have  been  invited  to  jota 
the  (xnisortium.  Four  Similar  consoilie 
supported  by  die  Japanese,  Britisfa, 
Korean,  and  Gennan  governments, 
respectively,  are  also  preparing  bids. 

^e  U.S.  parties  have  formed  dw 
consortinm  because  a  srnaller  group 
wonld  not  have  die  technical 
capabilities  needed  to  carry  out  die 
project  and  a  substantial  portion  of  most 
members'  resources  is  already 
committed  to  contracts  for  sales  and 
construction  work  in  the  United  States 
and  other  countries.  The  project  will 
require  at  least  ten  years  to  complete. 

Country  A  is  financing  the  project 
through  a  30-year  loan  from  the  United 
States  government  The  interest  rate  on 
the  loan  is  substantially  below  the 
current  commercial  rate  of  leading  and 
payments  on  the  loan  do  not  come  due 
until  the  fifteendi  year.  As  a  result  the 
present  value  of  the  expected  future 
r^iayment  of  the  k>an  is  less  than  half  of 
the  value  of  the  project  Because  of  the 
importance  of  tUs  project  several 
senior  U.S.  government  officials  have 
been  strong  supporters  of  the  U.S. 
consortium. 

Discussion 

This  case  involves  issues  of  joint 
venture  analysis.  As  discassed  in  Part 
LB  J.,  joint  ventures  often  play  an 
important  role  in  promoting  die  growdi 
and  jntamational  oonifMtidveness  of  the 
U.S.  ecoaoay  by  addcving  sigDlfioant 
integrative  efficiencies  and  adding  new 


capacity  to  the  market  Legitimate  joint 
ventsres    those  that  invohre  siydficant 
eooiHnttc  integratian  of  membcs' 
operatioas  beyond  the  mere 
coordination  of  dieir  piidng  and  output 
dedsions-  are  judged  onder  a  rde-of- 
reason  analysis.  Onty  those  joiid 
ventnres  that  cnate  anticompetitiva 
rides  that  are  not  oatwdghed  by 
sdwtantid  effidendes  resdting  fivm 
dw  joint  ventare  are  proscribed 
NormaNy.  the  Depnitanent  wonld  not  be 
coooemed  aboot  this  consortium's  e^ct 
on  ooametition  for  an  overseas 
project!**  In  die  absence  of  U.S. 
government  funding  (discassed  below), 
the  Department  wodd  not  challenge  a 
joint  venture — or  evos  ontright  bid- 
rigging— by  U.S.  firms  on  a  pardy 
foreiga  project  oa  the  basis  of  the 
competitive  effects  of  such  condad  in  a 
fore^  market 

h  this  cese.  however,  dw  VS. 
government  is  sabdantially  fandbag  the 
oveneas  proved  tfaronflji  a 
noricomiMvcid  rate  loan.**^  As  a 
genemi  matter,  die  Department 
considers  there  to  be  a  suffkdent  effed 
on  US.  taderests  to  siq^ort  the  assertion 
of  jarisdidioa  where,  as  a  resoh  of  its 
payment  or  financing,  dw  U3. 
govemment  bears  more  ttan  half  of  the 
cod  of  (he  tianaactiao.^**  In  diat  case, 
any  antioonpetitive  oondod  with 
respect  to  this  transaction  wodd  have 
the  primary  effed  of  harming  U.S. 
taxpayers.  In  this  case,  since  the  present 
value  of  die  expected  future  repayment 
of  the  ban  is  less  than  half  the  value  of 
the  transaction,  more  dian  half  of  the 


>■*  Bui  see  (fiacotsion  of  potential  "splU-over" 
«f£eclt  in  Baricata  bi  wUch  U.S.  conmmen 
participatt,  infia. 

>  **  See  e.8^  Uoitad  Stalea  v.  Coacentratad 
Phosphate  Export  Aaa'n,  393  U.S.  199  (1966)  (exports 
funded  by  U.S.  AID  Program  were  not  '^xprnla'' 
■Mler  Webb-AonemM  Ad  and  were  thna  aal^act  to 
the  Shemaa  AcQ:  «a»«te>  DnltBd  Sutea  T. 
Standard  Tallow  Coip.,  1968-1  Trade  Ca*.  (CCH) 
1 67.913  (SJ).N.Y.  1968)  (aalas  of  Ullow  to  EgypUan 
govonmant  funded  by  U.S.  AID  Piagmn). 

>*•  For  tke  puipoae  of  detenninlns  when  mora 
than  hair  of  Iha  ooril  «f  a  tnaaactieB  ia  borne  by  tha 
VS.  twrwBMat  tha  Dafilamat  ap^liaa  tba 
•tandaida  Head  to  dataniiaa  wfaelher  axport 
condnct  is  a^gifaia  for  oarflScatlaD  awlar  Hie  Export 
Tnit^  CoapMj  Act  aFtSBI.  16  V3.C.  4mi-«m 
tisec).  So*  BIC  GaUdtnaa.  80  n  at  CSS-lsea  Tba 
imtJaita  VS.  gaiaiaaisBt  twolwawsnt  cogld 
indnda  tba  actual  pocfaasa  of  goods  by  tba  U.8. 
govaramant  for  ahipinant«broad.  a  UA.  goyanmant 
jliiial  III  s  tiaaipi  giiiaiiwsiil  Ihal  la  nwiinrnltj 

liMMkBi  te  IhaasMKlta  that 
is  Mda  aa  SMk  gMNoaa  ma  thai  II  aMimis  to  a 
granL  US.  govaoaaat  Manali  ^anaid  not  ba 
suIBslaBUy  ^ipicalaJ  aiMb  taspac*  <o  a  ti  anaartlon 
fcrtlslimdadhyaalsliHiiMi^ywrfewMct 


cost  of  the  transaction  is  being  borne  by 
the  U.S.  govemment 

Assuming  that  the  U.S.  govemment  is 
funding  the  project  the  initial  question 
in  this  case  is  whether  the  consortium  is 
a  legitimate  joint  venture  that  should  be 
analyzed  under  a  rule  of  reason,  or  a 
naked  restraint  of  trade  that  should  be 
treated  as  per  se  unlawfd.  This 
consortium  would  be  treated  as  per  se 
illegal  if  it  were  a  sham  designed  to 
disguise  naked  bid-rigging.  There  is  no 
reason  to  believe  that  the  conso^um  in 
this  case  is  a  sham,  however.  The 
consortium  appears  to  be  intended  to 
achieve  legitimate  integrative 
effldencies.  It  does  not  simply  eliminate 
competition  among  consortium 
members;  rather,  it  enables  them  to 
compete  more  effectively  against  other 
consortia  by  combining  complementary 
assets.*** 

Step  1— joint  Venture  Market 

If,  as  in  this  case,  the  joint  bidding 
consortium  was  not  a  sham,  the 
Department  would  first  determine 
whether  the  consortium  wodd  have  an 
anticompetitive  effed  in  the  maiicet  in 
which  the  consortium  will  compete.  It 
appears  from  the  fects  of  this  case  that 
no  single  consortium  member  or  smaller 
group  codd  be  a  credible  bidder  on  the 
project.  If  that  were  true,  then  the 
consortimn  wodd  not  eliminate  any 
competition  among  bidders  and  this 
case  wodd  raise  no  antitrust  concem 
with  resped  to  competition  for  the 
project  (dthough,  as  discussed  below, 
the  Department  might  be  concerned 
about  anticompetitive  spill-over  effects 
in  U.S.  markets). 

U  the  consortium  did  eliminate 
competition  among  its  members  (that  is, 
if  some  subset  of  the  consortium  codd 
credibly  have  bid  on  the  project),  then 
the  Department  wodd  analyze  tiie 
consortium's  competitive  effects  as 
though  the  consortium  were  a  merger  of 
the  consortium  members  in  the  market 
in  which  the  consortium  will  compete. 
Assuming  that  the  consortium  will 
compete  ody  for  the  projed  in  this  case, 
the  relevant  maricet  wodd  likely  be 
defined  as  the  group  of  consortia  willing 
and  able  to  perform  the  project 


itewfckkte 


>**5Sse  IS  CFR  802.51. 


taas  Iha  UBaoAnHia  MLpot  ■(  a  I 
govanunant-to^ovanuHal  aid  Vaag 


'**  Sncb  a  sham  mi^t  exist  if  the  ooosortium 
members  had  oilginaUy  intandad  to  bid  separately 
but  agreed  to  bid  ooUactiveiy  in  order  to  hold  tlie 
bids  down  and  than  to  allow  one  pair  of  enginearittg 
firm  and  eqidpaant  mannfedutar  to  perform  the 
contract  and  provida  scna  qtdd  pro  quo  to  the  other 
nembars.  Tha  tma  inteatloa  Of  the  parties  would  t>e 
covert  and  the  canaoitiam  wouM  ba  inarely 
diversionary.  The  oaaaoftfam  would  not  have  been 
fontad  to  achievw  afBdaaciaa  fromths  aoonomic 
Intamlian  of  Hw  partiaa' oparaliaas:  rather.  Ma  goal 
would  have  bean  to  radaee  oompatttiaa  among  ma 


As  in  merger  andysis,  the  Department 
wodd  focus  first  on  the  level  of 
concentration  in  the  market  after  the 
consortium  is  formed  and  the  increase  in 
concentration  as  a  resdt  of  forming  the 
consortium,  ff  each  of  the  five  bidding 
consortia  is  a  comparable  participant  in 
the  market  (that  is,  if  each  faces 
comparable  costs  and  is  equally  able  to 
perform  the  contract),  then  the 
Department  wodd  consider  each  of  the 
consortia  to  be  equal  in  size  and 
competitive  signfficance. 

The  Department  would  measure 
concentration  in  the  market  by  dividing 
the  number  of  bidders  into  one  and 
mdtiplying  by  10,000  (tiie  HHI  of  a 
single-firm  market).*"  If  a  single  team 
of  one  U.S.  engineering  firm  and  one 
U.S.  eqdpment  manufacturer  codd 
credibly  bid  on  and  perform  the  project 
for  example,  then  the  consortium  wodd 
reduce  the  number  of  bidders  in  the 
market  from  seven  (three  U.S.  bidding 
consortia  and  four  foreign  bidding 
consortia)  to  five.  Market  concentration 
with  seven  bidders  wodd  be 
approximately  1428,  and  market 
concentration  with  five  bidders  wodd 
be  2000  and  an  increase  in  concentration 
of  more  than  50  points.  He  consortium 
wodd  resdt  in  a  highly  concentrated 
market*"  The  Department  wodd 
therefore  proceed  to  consider  other 
relevant  fadors  bearing  on  the 
likelihood  that  the  U.S.  consortium 
wodd  be  anticompetitive.  « 

In  particdar,  the  Department  wodd 
determine  whether  there  were  many 
other  potenti^  bidders  for  the 
hydroelectric  power  plant  project  A 
market  may  be  competitive  even  if  there 
are  ody  five,  or  even  two,  actual 
bidders  if  there  is  a  large  pool  of 
potential  bidders.  The  number  of  actual 
bidders  may  be  limited  by  the  costs  of 
bidding  (e.g.,  the  cost  of  forming  the 
consortium,  formdating  the  bid,  and, 
perhaps,  qualifying  to  bid).  If  the  costs 
of  bidding  are  substantial,  then  only  a 
few  potential  bidders  would  be 
expected  to  bid  on  a  given  project  The 
Department  wodd  therefore  not  be 
concerned  about  the  U.S.  consortium  in 


>•*  If  the  U.8  consortium  would  continue  to 
compete  on  other  U.S.  govemment  funded  projects 
and/or  projects  in  the  United  States,  dien  die 
Department's  analysis  might  be  different.  For 
example,  if  potential  competing  tridders  were 
capadty-oonstrained.  audi  that  they  would  not  be 
availaUe  to  compete  on  all  pro|acta.  then  the 
Department  would  have  to  take  that  into  account  in 
assigning  market  shares  and  measuring 
concentration  in  the  relevant  market  "Hie 
Department  would  also  Ukaly  be  mote  coocemed 
with  the  possibility  of  antioanipetitiv^  coUudon  If 
there  were  many  repeated  bidding  opportnnitiea. 
sinoe  in  diet  casa  it  might  be  easier  to  coordinate  a 
bid-figging  cartel 

'*■  See  0.58.  M^pra. 


this  case  if  it  appeared  that  there  were 
many  other  potential  bidders  that  codd 
have  competed  for  the  project  five 
bidders  would  simply  be  the  market's 
optimd  number  of  actud  bidders. 

Although  the  andysis  of  this 
consortium  may  seem  complex,  it  is 
usefd  to  keep  two  points  in  mind  First 
if  the  project  were  piuely  foreign, 
without  die  involvement  of  substantial 
U.S.  govemment  fimding,  then  the 
Department  wodd  not  challenge  the 
consortium  regardless  of  the  « 
circumstances.  Second,  even  if  antitrust 
analysis  were  required  because  of.  for 
example,  substantid  U.S.  govemment 
fimding,  it  wodd  often  be  dear  tiiat  a 
particdar  joint  venture  is  reasonably 
required  to  maximize  the 
competitiveness  of  the  joint  venture 
members. 

Step  2— Spill-Over  Markets 

The  Department  wodd  next 
determine  whether  the  consortium  or 
any  of  its  ancillary  restraints  wodd 
likely  have  any  anticompetitive  "spill- 
over" effects  in  otiier  maricets  in  which 
the  consortium  members  do  or  wodd 
compete.  Under  certain  circumstances, 
the  consortium  in  this  case  might 
facilitate  colltision  among  members  with 
respect  to  the  price  and/or  output  of 
electrical  equipment  or  engineering 
services  or  on  bidding  for  projects  in  the 
Umted  States.  In  formdating  the 
consortium's  bid.  for  example, 
consortium  members  might  exchange 
sensitive  business  information  that 
codd  be  used  to  coordinate  prices  or 
output  in  die  Udted  States. 

Such  spill-over  effects  may  be  of  no 
concem  if  none  of  the  information  the 
consortium  members  might  share  about 
the  hydroelectric  power  plant  project  in 
Country  A  wodd  be  relevant  to 
competition  among  consortium  members 
in  the  Umted  States,  or  if  the  consortium 
included  safeguards  against 
anticompetitive  spill-over  effects 
resulting  from  the  exchange  of  sensitive 
information.  For  example,  the 
consortium  might  indude  safeguards 
designed  to  prevent  the  disclosure  of 
sensitive  business  information  to 
persons  that  are  actively  engaged  in 
managing  the  competitive  activities  of 
individual  consortium  members  in  spill- 
over markets.***  Of  course,  even  if  such 
safeguards  were  not  used,  die 
consortium  wodd  raise  no  significant 
concerns  if  the  relevant  spill-over 


>••  See  nn.75-80  and  accompanying  text  uipra. 
Ihe  exirtence  of  sudi  safeguarda.  of  ooana.  would 
not  predude  the  Department  fhmi  proeecuting  any 
unlawful  agreement  that  raaultad  notwithstandiiv 
such  precautions  (perfaapa  beosuae  the  parties  failed 
to.obaerve  safeguards). 
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small  than  of  th«  qitt-ov«r  oiaiket. 
eabjr  into  tin  qriH-oow  nuskct  wen 
easy,  or  odMT  iactaKs  wtmld  oiaka 
successM  cdhHioB  ia  tiw  spill-over 
maikert  ui^kely. 

fftliB  oanaBittna  did  raise  any 
ffignifloairt  M^tini^  *^^^— "*"*i  tbe 
in&HXBal  aaooiBaseBeBt  given  to  dw 
consorfiuB  or  its  meMbcra  hf  \J& 
govtmioent  offidab  woold  not  confer 
any  kind^f  auUlnist  inanmity.  If 
bidffing  oonsortia  and  other  |oint 
ventunee  engaged  in  caqxvtine  goods  or 
servioei  desire  pealer  certatety  aboot 
their  potenfial  aniitnMt  lialiiiity.  diey 
can  seek  to  obtain  a  boainese  review 
from  the  Departmeat  or  a  certificate  ef 
review  nnder  Ihe  Expert  IVadfaig 
Company  Act  *  ^°  Export  condoct  is  aot 
eligible  for  certification  under  the  Export 
Trading  Company  Act  however,  if  dM 
U.S.  govemnent  bears  more  &an  half 
the  coet  of  pvchasing  die  exported 
goods  or  services. 

Case  6— Research  and  Devebpment 
Johit  Venture 

The  feat.  AM.  and  fowdi  largest  > 
pioduciBi^X-d^lB  die  United    * 
Statea.  wUoh  aendy  as.  IS,  and  10 
peroeaA  d  US.  X-netal  ooimanption, 
respactiealy.  have  entered  into  an 
agreeaHt  with  Beta  Corporadon.  a 
British  oonpany  that  is  one  (tf  the 
largest  X-astal  prodners  hi  dM  mc 
The  parttae  piaa  to  eagage  in  lolnA  RftD 
to  deveiop  a  prooesa  for  prodndng  X- 
metal  fmaa  soaroes  other  than  die 
traditionally  nsad  Xhkb.  X  is  foaad  in  a 
variety  of  shales  located  tbroog^iont  the 
woridk  baft  ao  one  has  faagod  aa 
eoonearical  aray  toprodnce  X  tron 
theee  sfaalaa^  Beta  and  sevand  X-metal 
producers,  Inrimling  each  d  die  US. 
psffttea  to  Iha  agrasBHirt.  wa 
iadepeodKBtfy  engaged  in  Uoratery 
research  adMHea.  So  fat,  none  of  this 
research  has  yielded  a  woricable  process 


Under  Aa  nyeipwit.  die  aaities  wdl 
form  a  Britlih  oetapaay.  Eat*  party  will 
own  uiMj  hwalh  el dia  shawi  of  diti 
company,  and  each  wiH  dssiyiata  ooe- 
fbutftaf  the  ■eadiiis  of  Ae  board  ef 
directats.  lach  ellhe  ventioa  BMSBbcrs 
has  apeadla  ooadact  all  of  iti  RAD 
activttiai  deaalid  to  swit  lag  nw  w 
processes  for  prodnring  Xnaetal  froa 
shale  dsoa^  this  new  Bdtfsh  oompny. 
They  hawaabo  ayaad  to  praidde  die 
company  widi  past  and  protected  price 
and  coat  data  saladag  to  dieir 
podacdeM  nd  safeel  X-awtal  fran  X- 
ore. 


The  aew  British  oonpany  will  ead(  to 
obtain  patents  oa  any  new  process  it 
devakips.  It  Witt  great  to  the  US. 
ventare  partners  exdaaiva  licenses  to 
all  patent  rights  and  aae  of  know-how  in 
Nordi  America.  Beta  wdl  be  givea 
siodlar  rights  to  patents  aad  know-how 
in  die  Unitod  Klngdofla,  odier  EEC 
ouuntries,  and  all  the  British 
Commonwealth  countries  except 
Canada.  Hie  US  parties  have  agreed 
not  to  lurket  X-aietal  prodoced  ustog 
licensed  technolagy  ia  territory  reserred 
to  Beta.  Brta  has  apced  not  to  sen  X- 
raetal  produced  asing  licensed 
tecfanok>nr  in  North  America. 

Discussion 

As  is  the  case  with  all  intemattoncd 
agreemoits,  the  DepartoMBt's  tv/iew  of 
the  ^vement  in  this  case  would  fecaa 
on  the  agreement's  likely  compedtive 
effecte  in  the  United  SUtea.  Aldio«^ 
the  joint  venture's  activides  wdl  be 
conducted  overseas  by  the  new  British 
company,  the  agreement  will  direcdy 
affect  RAD  oooqiedtton  among  firms  that 
do  or  cmdd  iwodoce  and  sell  X^netal  in 
the  United  States,  as  well  as  the  sala  of 
X-metal  in  die  United  States  by  Beta.'" 

The  agreement  in  this  case  tovolves 
both  horizontal  and  vertical  restraints. 
First.  \b»  agreement  to  coordinate  tha 
R&O  efforts  of  die  parties  shoukl  be 
analyzed  as  a  joint  venture  that 
elimhiates  competition  among  horixontal 
competitors  in  a  relevant  R&D  maikeL 
The  licensing  agreement  should  be 
analyzed  as  a  vertical  resb-aint 

Joint  Veatun  Analysia.  joint  R&O 
activities  often  have  substantial 
procompetithre  effiects  by  promoting  die 
development  of  new  technologies, 
products,  and  processes  that  otherwise 
would  not  be  available  and  that  could 
substantially  improve  the  efficiency  of 
firms  serving  US  consumers.  The 
specific  benefite  dut  can  be  derived 
from  johit  RAD  iadnde  sharing  the  oftoi 
substantial  economic  risks  involved  la 
R&D;  increashig  die  efficiency  of  RAD 
efforts  by  exploitim  econondee  of  scale 
or  scope  beyond  what  individod  firms 
could  realize,  or  l^  pooling  important 
information  or  complementary  skills; 
and  overcoming  the  "free-rider^* 
disincentfve  to  invest  to  RAD  by 
indoding  Ukeiy  and-users  of  the  R&D  in 
undertaldag  the  research  efforts  and 


>«•  a  Cn  MLS  aad  UDJCL4 


"•  Both  McSoo  7  of  tba  Oaytaa  Act  and  MCHae 
loftto1IHWfMiActi»wiidiB><yt»*»faHMaoB 

of  tliaiw  oraH  aaw  feaUi  ooapMf.  ■  panoa 
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.  An  Rti)  joint  ventore 
can  also  imivide  a  tow<oet  means  of 
tranMilttfBg  inibimadon  oraatad  by  die 
tantva,  nbdnddog  transactiaos  oasts, 
and  allowfaig  ventare  BWnbers  to  use 
infoiraurtioB  at  fts  actod  aero  maigiual 
cost 

NCRA.  Congress  formally  recognized 
the  procompetitlve  benefits  of  johit  R&D 
when  it  enacted  the  National 
Cooperative  Research  Act  of  1984 
fNCRA")."*  The  NCRA.  among  odier 
things,'prohibits  courta  from 
comdBinning  a  joint  R&D  venture  on 
antitrust  groands  unless  the  joint 
venture  is  proven  to  have 
anticompetitive  efiiecto  in  a  iHoperly 
defined,  relevant  market  that  outweigh 
thejetotvantoia'sprooaoipetitive   ' 
benefits."'  Tlie  NCRA  also  limito  die 
monetary  relief  that  may  be  obtained  in 
dvil  suits  challenging  condud  that  is 
within  the  scope  ^notification  Bled  by 
the  joint  R&D  ventnre  with  the  Attorney 
General  and  the  FTC« 

The  NCRA  hidodes  to  die  definition 
of  joint  RAD  the  patentiiig  and  licensing 
of  the  rasulto  of  an  RAD  joint  venture.  It 
exdodes  (i)  any  exchange  fA 
cmnpetitivety  sensitive  information 
anmig  competitors  "dtat  is  not 
leasonaMy  reqidred  to  condod  the 
researdi  mid  development  diat  is  die 
purpose"  tH  die  venture;  (ii)  any 
agreement  or  condud  restricting 
competition  among  venture  members 
widi  resped  to  produdng  or  marketing 
products,  processes,  or  services  other 
than  die  intellectual  property  (e.gM 
patents  or  know-how  developed  throu^ 
the  joint  ventiue;  or  (iii)  any  agreement 
or  condud  restricting  the  sale,  licensing, 
or  sharing  of  inteOedual  property 
developed  outride  the  joint  venture  or 
restricting  or  requiring  participation  in 
odier  R&D  activities  tiiat  is  "not 
reasonably  required  to  prevent 
misappropriadon  of  proprietary 
information"  diat  istumtribntMl  by  any 
joint  venture  member  or  that  results 
from  the  joint  venture.'^' 

Coadnd  axriudad  from  aiqiUcatton  of 
the  NCSA  is  not  oeoeesariiy  unlawfaL  of 
course.  Unless  a  odlataral  restraint  has 
no  plausible  connection  to  the  legitimate 
condud  of  tha  joint  venture,  it  is 
Mialyied  ender  the  tule  of  reason.'^* 


"*  PiOi.  L  No.  as-4S2.  codifiMi  •!  u  uac  43m. 

et  MJq.  (US«).  &M  ULi,  Mvra. 
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Nor  woaU  the  fsd  that  some  exdudad 
condud  was  part  of  the  joint  venture 
agreesMBt  wUch  result  in  the  denial  of 
benefito  aadvdM  NCRA  widi  resped  to 
the  leatftnderof  the  iemt  ventare's 
activities  that  do  fall  within  the  Ad's 
definition  of  RAD  activity. 

Rule-of-Reason  Analysis 

The  rale  of  reason  omdemns  only 
joint  R&D  activities  that  cm  balance,  are 
anticoBipedttve.'"  if  no  anticon^ietitive 
effectives  are  Hcely.  the  joint  venture 
and  its  restrahils  are  laivfol;  it  is  not 
necessary  to  inqahe  as  to  tiie  joint 
venture's  precise  procorapditiva 
beneHts.  On  the  otlier  hand,  the 
existence  of  possilde  anticompetitive 
effeds  does  not  aatonatically  condemn 
the  jofait  veatnre.  The  risk  of 
anticompetifive  efiSecto  must  be  weighed 
against  any  likely  procon4)etitive 
benefits  of  the  joint  venture.  As 
Congress  has  recognized,  as  a  general 
matter,  the  greater  the  cost  of  R&D 
relative  to  a  stogie  fine's  budgetary 
limits,  or  ike  peater  the  economies  of 
scale  that  can  be  achieved  throu^  the 
jointly  conducted  R&D,  tbe  more  fikely 
is  that  the  procompetitive  benefits  of 
joint  RAD  activity  vnll  outwei^  any 
potMitial  antieompetitive  effects.*^* 

As  described  to  Part  I  of  diesa 
Guideliaes,  die  Department  applies  a 
two-step  nde-of-reason  amiyids  to  R&D 
joint  veotwes."*  First,  the  Department 
considers  whether  the  joint  venture 
would  have  a  significant  anticompetitive 
effod  to  die  relevant  market  or  raarketo 
m  wMdi  the  ventures  will  compete. 
Second,  die  Department  considen 
whether  die  jofait  venture  would  serve 
as  a  mechanism  to  coordinate  the 
restriction  of  output  in  other  markets  in 
which  the  venture  members  compete  or 
^       mi^t  compete. 

Step  1— )otot  Venture  Markets 

Applying  the  ivinciples  set  forth  in  the 
Department's  Merger  Guidelines, '  **>  the 
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"''  This  assumeB.  of  course^ that  tile  RAO  vmkoc 
aid  it*  collatatal  tostraints  represent  a  legttiinate 
IntegratSon  of  effivta  to  pradoce  valuable  RAD.  A 
faM  vanlai*  lha(  iraa  Mrt  fenaed  topwMB  Kaa 
bnlwwiaiwai  aaiely  to  dla0Diaa  a  aakad  acteaH 
to  Bx  pricaa  «r  aMarala  tanitoriaa  or  cwat— iwa  for 
the  lale  of  aaoMpioduct  or  aeivice  would  b* 
viewed  a*  a  tham,  and  nd^  be  proaecnted 
criffllnaUy.  A  ooUaleral  ^oisA  venture  restraint  that 
manly  ticad  Iha  pdca  of  SDoda  as  I*  wbic^  Iha 
technology  was  ^  no  importance  or  of  only  tdvlal 
hnyostanca  le  affidant  production  of  tboae  goeda 
Would  abo  not  he  iawfttL 

>'"  HaaaaCooL  S^  Na  10*4.  BSOi  Coi^  2nd 
Sa8a..lflBI. 

—  ffMlfcii^  nditsMaii  iinlfT * — *" —  • 
XaaAS. 


Department  woald  first  identify  Ae 
relevant  R&D  market  and  finas 
conqieting  in  that  marieet  The 
Department  womd  inande  to  die 
relevant  R&D  market  all  firms  diat 
judged  objectively,  have  the  incentive 
and  abflity.  either  alone  or 
cooperatively,  to  midertake  R&D 
comparable  to  die  RftD  proposed  to  be 
undertaken  by  die  jotot  venture  to  this 
case.  The  Department  would  consider, 
among  other  things,  sodi  firms'  business 
objectives,  facihttes,  existing 
technologies  and  tedmologies  under 
development  and  other  rerevant 
available  assets.  Firms  would  not  have 
to  be  competitors  to  producing  or  selling 
X-metal  to  be  induded  to  the  relevant 
R&D  market.  Moreover,  because  of  the 
mobile  nature  of  information,  foreign 
R&D  competitors  would  probably  he 
significant  competitive  factors. 

The  Department  generally  would 
consider  afi  possible  comparable  R&D 
efforts  to  be  equal  to  size  and 
competitive  signfficance.  As  a  general 
rule,  an  anticompetitive  effied  is  onKkely 
where  there  are  at  least  four  comparabie 
R&D  efforts  underway  or  where  diere  is 
a  substantial  potential  for  sudi  efforts 
by  firms  or  groups  of  firms  tochided  to 
the  maiket.  Whde  die  actual  or  potential 
existence  of  foiu"  comparable  R&D 
efforts  creates  a  "^fe  harbor."  hovfcver, 
the  fact  that  there  are  fewer  than  four 
actaal  or  potential  RftD  competitors 
does  not  necessarily  mean  that  a 
particular  R&D  joint  venture  is 
anticompetitive.  Fewer  R&D  competitors 
may  provide  adequate  competition, 
particulariy  if  the  joint  venture  members 
can  conduct  R&D  outside  of  the  jotot 
venture.  Moreover,  a  jotot  venture  diat 
todudes  a  large  portion  or  even  aD  of 
the  competitors  to  an  R&D  market  may 
be  necessary  in  a  particular  case  for 
successful  R&D.'** 

Even  if  a  merger  of  the  jotot  venture 
members  would  give  them  the  power  to 
restrict  the  output  of  R&D,  a  joint 
venture  may  poee  less  anticompetitive 
risk  than  a  complete  merger,  to  this 
case,  the  venture  members  are 
precluded  from  engaging  outside  the 
jomt  venture  to  R&D  toto  X-metal 
extraction  fiom  shale;  however,  they 
can  conttoue  to  compete  to  die 
production  of  X-netal  using  other 
processes.  Smoilariy,  because  the  firms 
retato  dieir  todependent  management 
the  coordination  necessary  by  the 
venture  members  to  exerdse  market 
power  tvQuld  be  more  difficult  than  to 
the  case  of  aa  oiriri^  merger. 

McMeover.  the  restriction  on  the 
venturers'  ability  to  engage  to  competing 
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RAD  is  reasonably  necessary  to  tha 
successhd  operation  of  iia  venture,  and 
the  DeiiartBwat  would  weirdie 
potential  anticompetitive  effects  of  this 
restriction  against  ito  procompetitive 
benefits.  The  restriction  is  probably 
designed  to  avoid  the  threat  that  a 
venture  member  would  "free  ride"  on 
the  venture's  aSorts.  Sach  free-riding 
couM  occur  if  a  member  used 
information  provided  Iqr  others  to  the 
jotot  venture  to  that  BSfanber's  own 
private  RAD  efforts  and  did  not  share 
the  benefite  of  die  R&D  virith  odier 
venture  members.  Without  this 
restriction,  firms  might  be  reluctant  to 
disdose  intrtrnmrinn  to  the  venture,  thus 
significandy  impoHir^  the  succtss  of  the 
venture. 

Step  a— SpiUOrer  Markets.  Next  die 
Department  would  deteraune  whether 
the  ventme  would  likely  have  any 
anticompetitive  spiD-over  effects  to 
produd  or  service  marliets  to  whidi  the 
jomt  venture  mesdiers  currently 
compMe.  to  this  case,  die  venture 
raembera'  exchange  of  competitively 
sensitive  price  and  cost  data  relating  to 
their  X-metal  production  using  existing 
technology  mi^  conceivably  tocditate 
coUusion  widi  relied  to  die  sate  of  X- 
metal  unless  adequate  safegaards  were 
implemented  to  prevent  anticompetitive 
use  of  the  infotmation.  The  fad  diat  the 
jomt  venture's  activities  are  to  be 
canted  out  throo^  a  separatdy 
incorporated  entity  is  one  such 
safeguard  which  might  be  supplemented 
by  todependent  staffing  of  diat  entity 
and  other  steps  to  oisore  that 
competrtrvely  sensitive  information  does 
not  flow  bcKik  to  the  venture  raend>ers. 
Even  if  sodi  safeguards  were  not  used, 
however,  toe  jotot  venture  in  tUs  case 
woahi  raise  no  sigmficant  spill-over 
concerns  if  entry  toto  the  rdevaat  X- 
metal  markd  were  easy  (it  appears  from 
die  fads  of  dds  case  diet  die  X-metal 
market  is  h^hly  concentrated)  or  other 
factore  wook)  make  coUurion  to  that 
market  unUcely.  Tlie  Department  would 
also  weigh  the  risk  of  antioompetitive 
spdl-over  effeds  against  the 
procompetitive  benefite  of  the  joint 
ventiBV. 

Licensing  AmmgemenL  H  the  joint 
ventiu«  itself  is  lawfid,  then  die 
Department  wotdd  next  consider  the 
competitive  effecte  of  die  jotot  venture 
licensing  arrangemente.  Under  the  joint 
venture  agreement  the  three  U.S. 
mendiers  of  die  joint  ventnre  wffl  be 
gruited  exdusive  licenses  to  aU  patent 
righto  and  kaow-haw  developed  by  the 
jotot  ventare.  IB  addition,  Beta  has 
agreed  not  to  sell  X-metel  prodaoed 
ustog  licensed  technology  to  the  United 
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States.  ^"  The  joint  venture  company  is 
the  licensor  and  the  individual  joint 
venture  members  are  the  licensees. 
These  license  restrictions  are  properly 
analyzed  as  vertical  restrictions 
because,  by  the  terms  of  the  joint 
venture  agreement,  the  joint  venture 
participants  are  prohibited  from 
competing  with  die  joint  venture  in 
developing  related  technology.  *••  The 
licensing  restrictions  should  therefore  be 
analyzed  as  described  in  Parts  I.B.4.  and 
I.B.5.  and  Case  12  of  these  Guidelines. 

The  licensing  of  techonlogy  owned 
and  developed  by  multiple  parties 
should  be  treated  no  more  harshly  than 
technology  owned  and  developed  by  a 
single  entity.  The  license  restrictions  in 
this  case  would  be  found  to  be 
anticompetitive  only  if  they  would 
facilitate  collusion  among  owners  of 
competing  technologies  or  exclude 
competing  technologies  from  the  market 
by  "tying  up"  aU  or  nearly  all  of  the 
licensees  capable  of  exploiting 
competing  new  technology.  The  granting 
of  exclusive  licenses  generally  does  not 
raise  a  competitive  issue  because  a 
technology  owner  has  no  obligation  to 
create  competition  in  its  own 
technology.  Here,  in  fact  there  will  be 
competition  among  the  three  American 
companies  and  other  companies  outside 
the  joint  venture  using  current 
technology  or  shale-extraction   . 
technology  developed  by  others.  Any 
competing  shale-extraction  technology 
can  be  Ucensed  to  X-metal  producers 
outside  the  joint  venture  or  even  to  the 
joint  venture  members  themselves,  since 
they  are  not  prevented  by  the  tenns  of 
the  joint  venture  agreement  from 
licensing  competing  technologies. 

As  is  true  with  respect  to  all  analysis 
under  the  rule  of  reason,  the  Department 
would  not  challenge  the  Ucense 
restrictions  in  this  case  if  they  were  not 
anticompetitive,  without  regard  to  the 
presence  or  absence  of  procompetitive 
benefits.  If  the  restrictions  posed  a 
significant  anticompetitive  threat,  the 
Department  would  then  consider  any 
offsetting  procompetitive  benefits.  "Ate 
Department  would  consider,  for 
example,  the  benefits  of  exclusive 
licenses  in  providing  incentives  to 
licensees  to  develop  and  market 
products  using  the  technology  without 
fear  from  free-riders. 


>**  This  fasMctioa  la  consittant  with  the  policy  . 
undariying  McUon  337  of  iba  Tariff  Act  of  1S30, 18 
VS.C  1337.  aa  aaendad  by  19  U&C  1337a.  whidi 
allow  a  U.&  praoaaa  pataot  bolder  to  abtalB  raUaf 
agatnat  Iha  kBportBtioB  of  piodw.!!  pradooad  naing 
a  prooaaa  eowand  bjr  a  valid  U A  prooeaa  palant 

iM  To  iha  aoctaal  iiwt  any  hofteoiital  raalraliit  on 
twdmnler  danalnaaant  waa  aa  laaai.  H  would  ba 
laaoivod  is  atap  1  of  Um  analyaia. 


Case  7— Distributing  a  Foreign 
Competitor's  Product 

Alpha  Corporation  and  Beta 
Corporation  are  significant  but  not 
dominant  manufacturers  of  machine 
tools  in  the  United  States  and  the 
Federal  Republic  of  Germany, 
respectively.  Neither  company  makes 
substantial  sales  in  the  other  company's 
home  country.  Alpha  has  agreed  to 
appoint  Beta  as  its  exclusive  distributor 
in  the  EEC,  and  Beta  has  agreed  to 
appoint  Alpha  as  its  exclusive 
distributor  in  North  America.  Both 
appointments  will  be  for  a  period  of  five 
years. 

Some  of  Alpha's  and  Beta's  products 
are  directly  interchangeable  in  use. 
Most  however,  are  either 
complementary  (that  is,  they  can  be 
used  in  conjunction  with  each  other)  or 
have  special  features  that  substantially 
differentiate  them.  Alpha  and  Beta 
recongize  that  neither  company  is  likely 
to  promote  imports  of  the  other  that  are 
directiy  interchangeable  with  its  own 
products.  But  each  believes  that  their 
total  exports  imder  this  arrangement 
will  be  significantiy  greater  than  if  an 
independent  distributor  were  used.  In 
addition.  Alpha  reasonably  believes  that 
the  ability  to  offer  a  full  line  of  machine 
tools  by  handling  Beta's  products  wHl 
enable  Alpha  to  compete  more 
effectively  against  competing  machine 
tool  manufacturers  in  the  United  States. 

Under  the  proposed  distributorship 
arrangement  Alpha  and  Beta  will  each 
pay  a  predetermined  price  (based  on 
factory  costs),  and  will  be  free  to  resell 
the  imported  machine  tools  at  whatever 
price  they  choose.  In  addition.  Alpha 
and  Beta  have  agreed  that  they  vnH 
prohibit  their  distributors  in  other 
countries  from  re-exporting  machine 
tools  produced  by  either  Alpha  or  Beta 
into  the  EEC  or  North  America. 

Discussion 

• 

The  appointment  of  an  exclusive 
foreign  distributor  by  a  U.S.  firm  dbes 
not  by  itself  raise  concern  under  the  U.S. 
antitrust  laws.  Such  an  arrangement 
normally  would  not  affect  consumers  in 
the  United  States.  Where  the  parties  are 
actual  or  potential  competitors, 
however,  a  reciprocal  dwtribution 
arrangement  such  as  the  one  presented 
in  this  case  raises  at  least  the  possibility 
that  it  might  amount  to  an  imlawful 
scheme  to  allocate  markets  between  the 
parties  or  that  it  otherwise  mi^t 
adversely  affisct  competition  in  a 
relevant  maricet  affieGting  U.S. 
consumers.  This  case  therefore  initially 
raises  a  question  of  characterization: 
should  the  distribution  arrangement 
between  Alj^  and  Beta  be  traatad  as. 


per  se  unlawful  maricet  allocation 
between  horizontal  competitors,  or 
should  it  be  examined  imder  a  rule-of- 
reason  analysis  that  recognizes  die 
arrangement's  potential  procompetitive 
benefits? 

The  reciprocal  distribution 
arrangement  in  this  case  does  not 
appear  to  be  a  naked  agreement  to 
restrict  output  and/or  raise  price. 
Rather,  the  arrangement  appears  to 
involve  an  economic  integration  of  the 
parties'  operations  (beyond  simply  the 
coor^ation  of  price  and  outputjthat 
may  result  in  increased  output'** 
Although  Alpha  and  Beta  both  produce 
machine  tools,  some  of  which  are 
directiy  interchangeable,  their  product 
lines  appear  to  largely  complementary. 
Moreover,  Alpha  reasonably  believes 
that  its  ability  to  offer  a  full  line  of 
machine  tools  tmder  the  distribution 
arrangement  Mrill  enable  it  to  compete 
more  effectively  against  other  machine 
tool  manufacturers  in  the  United  States. 
The  fact  that  this  arrangement  is  open 
and  notorious  makes  it  less  likely 
(though  not  impossible)  that  the 
arrangement  is  designed  to  facilitate 
naked  price-fixing. 

The  Department  would  therefore 
analyze  the  distribution  arrangement 
under  the  rule  of  reason.  Applying  the 
principles  and  standards  set  forth  in  the 
Department's  Merger  Guidelines,  the 
Department  would  first  determine 
whether  eliminating  competition 
between  Alpha  and  Beta  would  have  an 
anticompetitive  effect  in  a  relevant 
maricet  for  the  sale  of  machine  tools  to 
U.S.  consumers."*  If  the  complete 
elimination  of  competition  between 
Alpha  and  Beta  through  meiger  would 
not  be  anticompetitive  (for  example, 
because  existing  coippetitors  or  new 
entrants  wotild  fiustrate  any  attempt  to  * 
exercise  market  power  or  because  of 
procompetitive  benefits  that  would 
outwei^  any  anticompetitive  effects), 
then  the  distribution  arrangement  or 
restriction  prohibiting  Beta  and  its 
distributors  from  re-exporting  Alpha's  or 
Beta's  machine  tools  also  would  not  be 
^anticompetitivev 

If  a  merger  of  Alpha  and  Beta  would 
be  anticompetitive,  then  the  Department 
would  look  more  closely  at  the  nature  of 
the  restrictions  imposed  by  this 
distribution  arrangement'**  llie 


'**  See  im.45  and  40  and  acoompanying  text 

•••  5m  LB-i.  gupm. 

'**  Of  couTM.  a  teatrictioa  tkat  had  no  plauiible 
eonnaction  to  tha  afBciant  operatlea  of  tbe 
diatribatiaa  airangeaaMit,  b«t  waa  aii^tly  a  naked 
attempt  to  natitet  otttpat  and/or  fix  priaa.  would  be 
aaalyaed  indapendently  and  migbt  be  8«b|act  to 
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distiibutioa  arrangeaent  may  be  its 
terma  poae  leas  of  a  cisk  of  cieatliig  or 
facilitating  tfae  execdse  of  muket  power 
than  wouU  an  odtrigbt  mener  between 
Alpha  and  Brta.  For  example,  if  there 
were  no  restriction  against 
transshipping  l^  Beta's  worldwide 
distributors,  any  attempt  by  Alpha  to 
exercise  market  power  in  Ihe  United 
States  might  be  undercut  by  competition 
form  Beta's  ifistributors.  Even  with  the 
transshipping-restiiction,  the 
distribtlUon  agreement  may  not  allow 
perfect  coonfination  of  the  price  and 
output  of  the  two  companies'  madiine 
tools  In  the  United  States.  If  diat  were 
true,  then  otfier  foctors  (sacfa  as  ease  of 
entry  or  the  pcocompetitive  benefits  of 
the  amuigeuent]  may  establish  tfiat  on 
balance,  die  d9s1ribatloB  arrangement 
would  not  be  anticompetitive,  even 
thoQ^  a  merger  woind  be 
anticompetitive.'** 

Ca$e8-^xchuive  Vertical  Dutributioa 


As  in  0*8*7,  Alpha  Cotperation  and 
Beta  CorporalioB  an  signfficant  but  not 
domlBaat.  ■aBrfactorera  of  raaddne 
tools  in  the  United  States  and  tlie 
Fedenl  RepobHc  of  Geimany, 
respecHviy.  Ike  rdevmt  auuket  §ot  the 
sde  of  Bsdrine  toob  is  not  U^ly 
concentrated.  AMiough  some  of  tlM 
machlBe  tools  piodaosd  by  Alpka  «id 
Beta  avs  litavcAy  Merchange^ile  in  use, 
most  are  con^enentary  or 
substantially  different  Beta  makes 
substantial  sales  in  the  United  States.  It 
has  appointed  Delta  Distribution  Inc.  as 
its  cxdusive  tfistribntor  of  machine  tools 
in  tha  Uiriled  States.  Beta  chose  Delta 
because  of  Delta's  si^tantial 
experieoce  and  expertise  in  the 
promotion  and  sale  of  machine  tooia. 
Beta's  other  worldwide  distributors  are 
prohibited  from  s^iag  Beta's  madiine 
tools  in  the  IMled  ^ates  or  to  firms  that 
intend  to  tramssiiip  Beta's  machine  tools 
to  the  Uriled  States. 

For  a  mmsbar  of  years,  Al^a  has 
been  setUagaaefafaa  toob  in  die  Untted 
States  throai^  a  large  number  of  noo- 
exchnive  inleBeadait  (ttstittNitara, 
setting  to  wUtAsfvar  distributors  sent  in 
orders.  Dortag  die  psriod  diat  it  has 
agplo]Wd  this  dislrfliulion  matliod, 
AJ^'s  Maiket  sbars  has  gradoally 
declined.  To  halt  this  decline.  Alpha  has 
recently  selected  Delta  as  its  exclusive 


ptoaecHtiao  even  thaaflh  Uie  ledprocal  diatdbution 
axHi^HMiit  OaeB  aad  other  roatminta  lalatad  to  it 
w«M  lawfiiL  Tlwa.  far  anamplw.  the  Dapil«eut 
wonU  net  haaiUla  to  pcoaeGute  a  aide  apaeneDt  by 
the  partiaa  ia  Ota  saae  ooviBtly  to  fix.  &e  pdee  of  aa 
uncetatad  pradact  aot  covecad  by  dw  dUkibutiaa 
ainmaiiiaal  that  thaj  piiiiinrtiiil  fn  laH  In 


U.S.  distaribular.  Alpha  believes  that 
Delta  will  suire  affectively  distribute 
Alpha's  brand  of  machine  tools  because 
of  Delta's  eiqpeitisa  and  because,  ander 
Alpha's  new  distribution  ^stem,  die 
excksive  right  to  ifistrdmte  A^jiha's 
products  WW  lasuh  in  better  promotion 
and  servicing  of  A^iha's  tools.  Alpha 
initially  was  ooaoerned  that  Delta  might 
be  lesa  aggressive  in  promoting  Alpha's 
line  of  machtnatp^  bacaase  Delta  also 
distributed  Beta'a  line.  However,  A^pha 
idtioiately  concluded  diat  since  Beta's 
line  largely  cosapleMented  Alpha's  Una, 
both  procfact  Itoea  woidd  bonfit  if  Ddta 
oodd  market  boda.  A^ha  prohibited 
Delta  froBS  disMbotiag  die  machine 
tools  of  any  other  si^lUei'  ofianrhine 
tools  except  far  dnee  af  Beta,  however. 
In  selectii^  Delta.  Al|^  chose  among 
several  ooafieting  distoibotors. 

Discussion 

This  case  ilhtstrates  the  use  of  two 
types  of  vertical  nonprice  restraints:  ika 
grant  of  an  eaeduahm  tenitocy  to  a 
distributor  and  die  leqaireaient  diat  a 
distribator  deri  axckiaively  with  die 
prodaots  of  a  Bpnitad  naaabar  of 
mam&ctarecs.  11w  appointment  of  aa 
exclusive  UJ&.  distributor  (or  a  group  of 
exclusive  distribatofs,  eadi  with  an 
exdnsiva  tecritoiy  that  rcpRsents  only 
part  of  dM  UuilBd  States)  by  a 
manubctarargBDerally  raises  no 
significant  antitrust  concern.  Indeed, 
such  arrangements  can  substantially 
enhance  interbruid  oooqietition.  For 
exanqile,  granting  distribotors  exclusive 
territories  may  enooorage  distributors  to 
provide  substantial  promotion  and  post- 
sale  services  that  are  necessary  to  gain 
recognition  for,  or  bufld  up  good  wiU  in, 
the  manufacturer's  brand  by  preventing 
other  distribotiors  that  do  not  provide 
these  services  from  "fieeHidiii"  "* 
Under  die  rule  of  Reason,  of  course,  the 
Department  would  chaUooge  a  vertical 
restraint  only  if  it  would  have  a 
significant  anticompetitive  effect  in 
some  relevant  market  regardless  of 
whedier  the  partlaa  have  a 
procompetitive  explanation  for  the 
restraint 

Exclasire  Territoriet/Tranahipping 
ProhAHion.  Under  ontaia  OMiket 
conditions,  widespread  use  of  exdastve 
territories  by  laadtag  mamtfacturers 
conceivably  mi^t  facffitate  collusion 
among  distribntots  of  coaspeting 
mam&ctnrers.  Sudi  collusion  would  be 
possible  in  diis  case,  howrevar,  only  if:  (i) 
The  relevant  market  for  the  sale  of 
machine  tools  were  very  highly 
concentrated:  (ii)  distributors 'snb|ect  to 
exclusive  tierritories  accoimted  for  a 
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large  portion  of  die  maikat:  and  (iiij 
entry  into  distribution  were  difficult 
Even  then,  a  cataful  analysis  of  all 
relevant  fsotors  Blight  indicate  that 
Beta's  use  of  exclusive  territories  would 
not  facilitate  collusion  with  respect  to 
the  output  or  price  of  competiag  brands 
of  machine  toiols  or.  if  it  would,  that  die 
procompedtive  benefits  of  Beta's 
distrilnUion  arrangemoit  outweighed  the 
risk  of  anticompetitive  effects. 

In  this  case,  it  is  clear  that  tfae 
appointmant  of  Delta  as  exclusi>«  US. 
di^ribator  by  both  A^iha  and  Beta 
would  pose  no  significant  risk  of 
colliui^  Because  there  are  many 
machine  tool  aianufactursrs  in  tha 
relevant  market  coordinating  and 
policing  the  pricing  and  ou^mt  activities 
of  those  BMnnfacturars  would  be  very 
difficdt  if  not  impossible,  without  an 
explicit  agreamont  «aong  them.  Rival 
manufacturers  wotdd  have  an  incentive 
to  cheat  by  sellfau  directly  to  consumers 
or  by  daaUag  wim  non-GoUuding 
distributocs.  Tharefme,  even  if  each 
machine  taol  manufacturer  in  the 
relevant  market  wars  vertically 
integrated  into  distribution  or 
distributed  through  exclusive 
distributors,  it  would  be  extremely 
imlikaly  that  the  mannfacturers  could' 
successfully  develop,  police,  apd  benefit 
fixim  a  scheme  to  facilitate  coUusion  at 
tne  oeaier  level. 

Exclusive  Dealing  RequireatenL 
Alpha's  restrictiim  on  Delta's  ability  to 
d^  with  machine  tool  manufacturers 
other  than  Alpha  and  Beta  also  would 
not  be  anticmnpetitive.  In  fact  exclusive 
(or  partially  exclusive)  distributorships 
generally  poee  no  antitrust  concern. 
Instead,  they  generally  enhance 
efficiency  and  increase  interbrand 
competition.  For  example,  an  exclusive 
dealing  requirement  may  enable  the 
manufacturer  to  protect  its  investment  in 
services,  such  as  advertising  and 
training,  provided  to  dealers,  that  tfae 
dealer  m^fht  otherwise  use  to  sell  the 
goods  of  competing  manufacturers. 
Exclusivity  can  also  ensure  that  tfae 
dealer  devotes  optimal  effort  and 
attention  to  imunoting  the 
manufacturer's  brand  rather  than  diat  of 
a  rivaL  In  this  case,  because  Beta's  line 
of  machine  tools  largely  complements 
Alphs's  line,  the  exdustvity 
arrangesMBt  might  anooarage  Delta  to 
promote  both  lines  without  divkled'^ 
loyalty  to  either. 

Under  certain  maricet  conditions,  a 
restraint  that  required  a  (ttstributor  to 
deal  exclusively  hi  the  product  of  one  or 
a  limited  nao^ia^  of  manufacturers 
conoeivably  might  have  the  efiiect  of 
exduding  rival  manufacturers  from  the 
market  by  denying  them  access  to 
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essential  distribution  facilities.  Sach  an 
effect  would  be  plausible,  however,  only 
it.  (i)  The  manufacturing  market  were 
hi^y  concentrated  and  leading 
manf acturing  employed  the  same  oif 
very  similar  restraints:  (ii)  distributors 
subject  to  the  restraint  controlled  a  large 
share  of  the  market;  and  (iii)  entry  into 
the  distribution  market  were  difficult 
As  with  the  threat  of  collusion,  these 
three  conditions  are  the  minimum 
necessary  (but  not  sufficient)  conditions 
required  to  create  a  plausible  risk  of 
anticompetitive  exclusion.  Other  factors, 
including  the  procompetitive  benefits  of 
the  exclusive  dealing  arrangement, 
might  indicate  that  the  restraint  is 
competitively  neutral  or  even 
procompetitive.*" 

In  this  case,  it  appears  that  there  are  a 
number  of  distributors  other  than  Delta 
with  which  competing  machine  tool 
manufactxirers  could  deaL  Moreover,  the 
relevant  machine  tool  market  is  not 
highly  concentrated.  Therefore,  even  if 
all  existing  distributors  were  subject  to 
exclusive  dealing  arrangements  (so  that 
machine  tool  manufacturers  seeking  to 
enter  the  maricet  would  have  to  integrate 
into  distribution  or  establish  a  new . 
distributor),  there  could  be  no 
anticompetitive  effect  in  the  relevant 
machine  tool  maricet 

Case  9— A  Multinational  Operation 

Alpha  Corporation  is  a  large,  well- 
known  multinational  corporation 
headquartered  in  New  York  City.  Alpha 
manufactures  printing  machines  in  New 
)ersey.  It  exports  its  printing  machines 
only  to  Latin  American  countries.  It  uses 
overseas  subsidiaries  to  manufacture 
and  sell  its  products  throughout  the  rest 
of  the  world.  Although  Alpha's  patents 
on  its  printing  machines  expired  years 
ago,  Alpha  and  its  subsidiaries 
collectively  have  retained  a  dominant 
position  in  most  markets  because  of 
superior  sales  and  service  organizations, 
accumulated  know-how,  aAd  low 
manufacturing  costs. 

The  Alpha  system  of  management 
involves  a  strong  "profit  center" 
concept  Individual  subsidiaries  are 
judged  by  their  ability  to  develop  sales 
in  their  assigned  territories.  Normally, 
when  an  order  comes  in  to  one  Alpha 
subsidiary  from  the  assigned  territwy  of 
another,  the  recipient  sends  it  on,  or 
sugg^ts  diat  the  consumer  ctmtact 
directly  the  subidiary  assigned  to  the 
territory. 

The  Alpha  group  of  companies 
comprises  three  subsidiaries.  Alpha 
(UJC)  limited  manufactures  AIi:^ 
products  and  sells  them  thfoUgbout  the 


United  Kingdom,  the  Republic  of 
Ireland,  and  the  Commonwealth,  except 
Canada.  Alpha  (UJC.)  was  a  wholly- 
owned  subsidiary  of  Alpha  when  it  was 
formed  in  1954,  but  40  percent  oS.  its 
stock  is  now  pubUely  held  as  a  result  of 
a  1964  public  stock  offering.  Beta 
Corporation  is  a  wholly-owned 
Canadian  subsidiary  of  Alpha  diat 
manufactures  and  sells  Alpha  products 
only  in  Canada.  Alpha  Cm.b.H., 
incorporated  in  the  Federal  Republic  of 
Germany,  manufactures  and  sells  Alpha 
products  in  the  Common  Maricet 
countries  other  than  the  United  Kingdom 
and  the  Republic  of  Ireland  and  all  other 
countries  except  the  Commonwealth. 
Canada,  the  United  States,  and  Latin 
America.  Alpha  acquired  Alpha 
G.m.bii.  in  1951  from  four  large 
individual  investors.  Alpha  now  holes  56 
percent  of  the  stock  of  Alpha  G  jn.b.H. 
The  remaining  44  percent  is  evenly 
divided  among  the  four  original 
investors. 

Alpha  plans  to  sell  an  additional 
seven  percent  of  its  stock  holdings  in 
Alpha  G.m.b.H.,  which  would  leave 
Alpha  with  49  percent  of  the  stock  of 
Alpha  G.m.bJi.,  but  effective  working 
control.  Alpha  is  also  negotiating  to  sell 
50  percent  of  the  stock  of  Beta 
Corporation  to  a  Canadian  corporation 
which  purchases  the  stock  of  Canadian 
companies  for  investment  purposes. 

Discussion 

This  case  involves  the  issue  of  intra- 
enterprise  conspiracy.  In  Copperweld 
Corp.  V.  Independence  Tube  Corp^*"* 
the  Supreme  Court  held  that  because  a 
parent  corporation  and  its  wholly- 
owned  subsidiary  have  a  "complete 
unity"  of  econon^c  interests,  they  are 
not  independent  actors  capable  of 
conspiring  to  restrain  trade  within  the 
meaning  of  section  1  of  the  Sherman 
Act***  The  Court  declined  to  dedde 
whether  the  same  result  would  apply 
where  a  subsidiary  is  less  than  vrhoUy- 
owned.*"  In  the  Department's  view, 
however,  the  policies  underlying  the 
Sherman  Act  (as  discussed  in 
Copperweld)*^"  support  the  conclusion 
that  a  parent  corporation  and  any 
subsidiary  corporation  of  which  the 
parent  owns  more  than  50  percent  of  the 
voting  stock  are  a  single  economic  unit 
under  common  control  and  are  thus 
legally  incapable  of  conspiring  with  one 
another  within  the  meaning  of  section 
l.*»4  If  a  parent  company  controlled  a 


significant  but  less  than  majority  share 
ot  the  votjng  stock  of  a  subsidhuy,  the 
Department  would  make  a  factual 
inquiry  to  detarains  whether  the  parent 
corporation  actually  had  effective 
working  cmitrol  of  the  subsidiary. 

In  this  case,  the  Department  would 
likely  view  Alpha  and  its  subsidiaries  as 
a  sii^e.economic  entity  incapable  of 
conspirfaig  among  themselves  because 
Alpha  holds  a  majority  voting  stock 
interest  (100  percent  00  percent  and  56 
percent  respectively)  in  each  of  them. 
Alpha's  sale  of  its  majority  interests  in 
the  German  and  Canadian  subsidiaries 
would  probably  not  change  that 
conclusion.  Alpha  would  retain  nearly  a 
majority  stock  interest  and  apparent 
effective  working  control  since  it 
appears  that  the  remaining  stock 
interests  in  both  subsidiaries  would  be 
held  by  passive  investors  that  do  not 
represent  any  independent  competitive 
interests.  As  a  practical  matter.  Alpha 
and  the  subsidiaries  should  continue  to 
function  as  a  single  economic  entity,  and 
there  would  be  no  change  in  the 
essential  competitive  situation.  If  it 
appeared  however,  that  Alpha 
relinquished  effective  worldng  control 
over  either  subsidiary^  then  Alpha  and 
that  su1>sidiary  would  not  be  viewed  as 
a  single  economic  entity,  and  any 
agreement  between  them  would  be 
subject  to  normal  antitrust  rules  under 
section  1  (rf  the  Sherman  Act 

Case  10— Vertical  Restraints  in  a  Patent 
License 

AutoGlass  Corporation  is  a  leading 
U.S.  produiier  of  windshields  and  other 
automobile  glass.  It  markets  these 
products  to  automakers  and  in  the 
automotive  aflermarket  throughout  the 
world.  AutoGlass  has  no  other  business. 
AutoGlass  invents  a  new,  scratch- 
resistant  transparent  coating  for 
automobile  glass  applications  and 
obtains  U.S.  and  foreign  product  patent 
protection  for  this  mateiiaL  which  it 
calls  AGPLEX.  AutoGlass  discovers 
broad  interest  in  AGFLEX  from  safety 
eyeglass  manufscturers,  who  believe 
that  such  a  material  would  revolutionize 
the  safety  eyeless  market  because  of 
the  superiority  of  AGPLEX-coated  safety 
eyeglasses  as  compared  to  die  uncoated 
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safety  eyeglasses  that  currenUy 
dominate  the  maricet  which  are  prone  to 
scratching  and  breaking. 

Amer-l^e  Company,  one  of  many 
safety  eyeglass  maniifacturers  in  the 
United  States,  obtains  an  exclusive, 
field-of-use  license  under  AutoGlass' 
U.S.  patent  to  make  and  sell  safety 
eyeglasses  coated  with  AGPLEX  hi  the 
United  States.  Amer-Eye's  AGPLEX 
license  forbids  Amer-Eye  from 
manufacturing  and  selling  safety 
eyeglasses  coated  with  any  other 
materiaL  Amer-Eye  is  not  prohibited 
from  continuing  to  manufacture  and  sell 
uncoated  safety  eyeglasses.  The  license 
requires  Amer-Eye  to  pay  royalties 
based  on  its  total  unit  sales  of  safety 
eyeglasses,  regardless  of  whether  they 
are  coated  with  AGPLEX. 

British  Optics  Corporation,  one  of 
several  British  safety  eyeglass 
manufacturers,  is  granted  an  exclusive 
license  by  AutoGlass  to  make  and  sell 
safety  eyeglasses  coated  with  AGPLEX 
in  the  United  Kingdom  and  in  all  other 
member  countries  of  the  EEC.  British 
Optics'  license  is  subject  to  the  same 
manufacturing  restriction  and  royalties 
payment  provision  that  are  contained  in 
Amer-Eye's  license.  British  Optics  has 
been  selling  safety  eyeglasses  in  the 
United  States  (accounting  for  five 
percent  of  U.S.  consumption)  and  would 
have  liked  a  license  under  AutoGlass's 
U.S.  patent  as  well.  Otherwise,  British 
Optice  cannot  sell  safety  eyeglasses 
coated  with  AGPLEX  hi  the  United 
States. 

AutoGlass's  licenses  of  its  other 
patents  throughout  the  world  have  no 
arguable  effect  on  U.S.  commeroe. 

Discussion 

As  is  the  case  with  international 
agreements  generally,  the  Department's 
consideration  of  the  patent  licenses  in 
this  case  would  be  limited  to  the  effects 
'  of  the  licenses  on  U.S.  commerce. 
Otherwise,  the  Department's 
substantive  analysis  of  the  licenses  in 
this  case  would  be  identical  to  its 
analysis  of  similar  agreements  in  a 
purely  domestic  context 

Rule  of  Reason  Analysis 

Unless  the  underlying  transfer  of 
technology  is  a  sham,  or  the  license 
restrictions  restrain  competition 
between  the  licensor  and  licensee  and 
bear  no  relationship  to  the  underlying 
transfer  of  technology,  the  restrictions  in 
an  intellectual  property  license  are 
analyzed  imder  die  rule  of  reason.  There 
is  no  indication  that  the  licenses  to 
Amer-Eye  and  British  Optics  in  this  case 
are  a  sham  or  diat  any  of  the  restrictions 
would  restrain  competition  between 
either  of  them  and  AutoGlass.  The 


licenses  appear  to  be  of  peat  value  to 
the  licensees.  Therefore,  die  Department 
would  analyze  dw  licenses  in  this  case 
under  a  rule  of  reason. 

This  case  demonstrates  application  of 
the  rule  of  reason  to  purely  vertical 
restraints  in  a  patent  license.  AutoGlass 
does  not  compete  in  the  safety  eyeglass 
market,  and  there  is  no  indication  that 
either  Amer-Eye  or  British  Optics 
compete  with  AutoGlass  in  any  relevant 
technology  market  The  license  therefore 
does  not  restrain  horizontal  competition 
between  AutoGlass  and  its  licensees. 

The  license  restrictions  in  this  case 
would  be  anticompetitive  only  if  they 
would  (i)  facilitate  collusion  in  the  sale 
of  all  safety  eyeglasses  *"*  or  in  the 
licensing  of  technologies  that  con^iete 
with  AGPLEX  or  (ii)  exclude  competing 
technologies  fi'om  the  market  by  "tying 
up"  so  much  of  the  potential  eyeglass 
manufacturing  capacity  that  no 
competing  technology  could  effectively 
enter  the  market  In  determining 
whether  any  or  all  of  the  vertical 
restraints  in  Amer-Eye's  license  in  this 
case  would  be  anticompetitive,  the 
Department  would  apply  the  rule  of 
reason  analysis  set  forth  in  Part  13.4. 

On  the  foots  of  this  case,  the 
Department  could  quickly  conclude  that 
neither  collusion  nor  anticompetitive 
exclusion  is  likely.  First  it  does  not 
appear  that  the  restrictions  in  this  case 
would  facilitate  collusion  with  respect  to 
the  output  and/or  pricing  of  either  safety 
eyeglasses  or  coating  technologies. 
None  of  the  license  restrictions  would 
tend  to  facilitate  collusion  among  the 
many  competing  safety  eyeglass 
manufacturers  in  the  United  States — the 
grant  of  an  exclusive  license  to  one  of 
those  manufacturers  would  not  enable 
AutoGlass  to  help  police  a  cartel  among 
safety  eyeglass  manufacturers  or  make 
it  any  easier  for  all  safety  eyeglass 
manufacturers  to  reach  agreementMor, 
on  the  facts  of  this  case,  does  it  appear 
that  the  license  is  intended  to  or  would 
have  the  effect  of  facilitating  collusion 
among  AutoGlass  and  owners  of 
competing  technologies,  since  no  other 
competing  technologies  appear  to  exist 
Moreover,  even  if  conqieting  coating 
technologies  are  developed.  AutoGlass's 
prior  decisioO  to  grant  only  one  U.S. 


>*■  If  AGPI£X  proved  to  be  so  superior  to 
uncoated  safety  eye^asses  that  it  truly 
monopoUxed  the  relevant  market  then  the 
coordination  of  competition  among  producers  of 
AGPLEX-rCoated  eyeglasses  would  not  violate  the 
antitruat  lawrs.  Tlwae  laws  do  not  require  an 
intelleotual  property  owner  to  create  competition  in 
its  own  technology.  The  collusion  concern  would 
exist  only  if  the  Ucanaes  and  their  restrictions  would 
facilitate  collualon  anoog  competitora  in  a  larger 
market  (if  one  exiata)  that  indudea  uncoated  aafcty 
eyeglasses  and  eyeglasaes  coated  with  some 
substance  odier  dian  AGHfX. 


license  would  not  appear  to  make 
collusion  between  AutoGlass  and  any 
other  competing  technology  owner  any 
more  likely  than  if  AutoGlass  tried  to 
exploit  die  safety  eyeglass  field  on  its 
own. 

Second,  it  does  not  appear  from  the 
facts  of  diis  case  that  the  license 
restriction  would  exclude  rival 
technologies  from  the  maricet  There  are 
many  other  safety  eyeglass 
manufactiirers  in  the  market  that  could 
develop  and  use  competing 
technologies.  There  aiso  is  no  indication 
that  entry  into  the  manufacture  and  sale 
of  safety  eyeglasses  would  be  difficult 

The  Department  would  not  be 
concerned  about  the  ability  of 
manufacturers  of  non-coated  safety 
eyeglasses  to  compete  with  Amer-Eye. 
"Hie  antitrust  laws  do  not  condemn  even 
monopolies  that  are  obtained  through 
the  offering  of  superior  products.  Nor  do 
they  require  patentholders  to  make  their 
technology  open  to  all  Othen  are  free 
to  attempt  to  develop  technologies  that 
would  compete  with  AGPLEX  and.  in 
the  meantime,  AutoGlass  and  its 
licensees  are  entitied  under  our  patent 
laws  to  enjoy  whatever  competitive 
advantages  may  result  form  AutoGlass's 
innovation. 

Because  it  is  clear  that  the  license 
arrangements  in  this  case  are  not 
anticompetitive,  it  is  irrelevant  whether 
the  restrictions  in  those  licenses  are 
efficient  The  Department  would 
determine  not  to  challenge  the 
restrictions  without  further  analysis. 
Even  in  the  rare  case  where  vertical 
restrictions  in  a  technology  license  raise 
a  significant  anticompetitive  risk, 
however,  the  Department  would 
consider  their  procompetitive  benefits 
before  condemning  them.  The  following 
are  some  of  the  beneficial  competitive 
effects  of  the  restrictions  presented  in 
this  case. 

Exclusive  Licenses.  The  principal 
value  of  a  patent  is  the  right  to  its 
exclusive  use,  and  a  licensor  may 
properly  seek  to  transfer  this  right  to 
another  in  the  form  of  an  exclusive 
license  to  practice  the  patent  generally, 
or  for  a  specific  purpose.  Licensing  the 
patent  in  this  way  may  maximize  the 
return  on  the  patentee's  investment  in 
innovation.  Exclusivity  also  may 
facilitate  more  efficient  development 
and  promotion  of  the  patent  by  the 
licensee  without  fear  of  free-riding  from 
other  licensees  (or  even  the  patentee). 
For  example,  it  may  encourage  the 
licensee  to  develop  mini-iimovatiuns 
which,  although  they  may  not  be 
patentable,  would  neverdieless  make 
the  technology  more  valuable  to 


i 
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ctmsamen.***  Wldle  tiiis  case  invohrei 
an  axdnsive  fidd-of-ose  lioenM,  o^er 
f onns  of  excknive  Ikxnses-^iar 
exasqde.  granttag  te  licensee  exdvtive 
rights  to  sell  die  patented  prodoct  in 
some  area  of  the  United  States  or  to 
some  class  of  customeii— provide 
similar  benefits,  and  the  Dqiartment 
analyzes  such  restrictions  under  the  role 
of  reason  as  welL**^ 

Restriction  on  Use  qfCompetiifg ! 
Technologies.  AutoGlass's  requirement 
that  Amer-Eye  use  only  AGPIZX  to  coat 
its  safety  eye^asses  can  also  be 
procompetitive.***  This  restriction  gives 
Amer-^e  a  strong  incentive  to  develop 
and  aggressively  maricet  the  licensed 
technology. 

Royalties  Based  on  Total  Sales.  The 
Department  generally  is  not  concerned 
witfi  the  amount  of  license  royalties  or 
the  way  in  whidi  license  royalties  are 
paid.  Licensees  wiU  pey  for  the  Ucoised 
technology  whet  they  think  the 
tedmology  is  worth.  Moreover,  various 
types  of  royalty  payment  provisions 
such  as,  for  exanqile.  padcage  licensing 
and  royalties  on  sales  of  prodacts  made 
from  a  patented  process,  encourage 
licensees  to  develop  and  proDM)te  the 
licensed  technology  efBdently  by 
enabling  the  licensee  to  use  the 
technology  in  combination  with  other 
ii^mts  in  order  to  produce  die  final 
product  at  die  lowest  possible  cost  Such 
restrictions  also  may  save  licensors  the 
costs  of  monitoring  uoensees'  productioo 
to  determine  bow  much  of  that 
production  utilizes  the  licensed 
technology.  The  total-sales  royalty 
provision  in  this  case  also  effectively 
supports  the  prohibition  on  the 
licensees'  use  oi  other  coating  materials. 

Case  11— Exclusive  Patent  Cross- 
Licenses  With  Grantbacks 

Alpha  C(»por8tian,  a  U.S.  Finn,  is  the 
second  largest  seller  of  productX  in  the 
United  States.  Beta  Corporation,  a 
Japanese  firm,  is  the  largest  seller  of  X 
in  Japan.  Alpha  and  Beta  each  possess 
both  U.S.  and  Japanese  process  patents 
covering  certain  tecfanc^ogies  they  use  in 


'**  See  The  Antitrust  fanpUcatlona  of 
iDlWMHaiMl  licmains:  After  tiM  Mm  No-nori." 
Reawfca  bf  CkMlM  F.  Ibda  bafon  Hw  Li«d 
ConfMnoi  ipaMsnd  by  te  Wortd  Trad* 
Auodatian  ami  the  Qadimati  Patent  Law 
Aeoodatlon  (Oct  a.  1988). 

>**  The  asdaaMty  of  BriUaii  Optica' Uoense  to 

AGHEX  bilhe  BBC  wodd  acrt  appMT  to  afiiMt  U.S. 
caatumm.  Thm  (act  that  wookHM  American 
exporten  of  ACn^X-coatad  •ofetycTaslasaaa  wffl 
not  poaaaoa  BuiuyaaM  MCmX  lieaMas.  aad  iraa 
may  not  ba  able  (D  aaU  8Mb  eyagUaaea  <■  tiw  EEC 
would  mot  faawa  tbaiasaiaii*  direct  affect  on  US. 
coBunerce  to  triner  antltniat  caoceia. 

'••IheaiinilarraatrictiaafaiBHIiahOpik^!  ' 
Ucanae  wtnld  not  appear  to  efnct  U^  ooBBndroe/ 
Seen.  197. 


manufacturing  product  X.  Ali^a  and 
Beta  do  not  cunently  maiket  significant 
amounts  of  X  in  eai^  other's  home 
country. 

Alpha  and  Beta  agree  to  croes-license 
one  another  to  {nactioe  their  relevant 
forei^  patents.  A^ha  pants  to  Beta  the 
exchurive  right  (exdusiye  even  of  Alpha) 
to  practice  A^iha's  Japanese  patents, 
and  Beta  grants  to  A^a  the  exdosive 
ri^t  (exclusive  even  of  Beta)  to  practice 
Beta's  U.S.  patents.  Each  lioniae  has  an 
exclusive  grantbadc  dause:  If  Beta 
makes  any  petented  improvements  on 
Alpha's  technology.  Beta  will  assign  the 
U.S.  ri^ts  to  such  improvements  to 
Alpha;  if  Alpha  makes  any  patented 
improvements  on  Beta's  tedmok)gy. 
Alpha  will  assign  the  Japanese  rights  to 
such  improvements  to  Beta.  A^ha  and 
Beta  also  agree  that  ijf  either  of  &era 
makes  any  irajnovements  on  its  own 
technology,  an  exclusive  license  wifl  be 
granted  to  the  odier  party  to  practice 
such  improvements  in  the  other  party's 
home  country.  Finally,  Alpha  and  Beta 
agreee  that  X  they  produce  with 
licensed  technology  will  not  be 
marketed  in  the  home  country  of  the 
other  party.  In  sum,  the  overall  effect  of 
the  license  arrangements  between 
Alpha  and  Beta  is  that  Alpha  vrill  have 
the  exclusive  right  to  practice  both  its 
own  and  Beta's  technology,  and  all 
improvements  thereon,  in  the  United 
States  and  Beta  will  have  comparable 
rights  in  Japan. 

Discossion' 

As  is  the  case  with  international 
agreements  generally,  the  Department's 
consideration  of  the  process  patent 
licenses  in  this  case  would  be  limited  to 
their  effects  on  U.S.  commerce. 
Otherwise,  the  Department's 
substantive  analysis  of  these 
arrangements  would  be  identical  to  its 
analysis  of  similar  technology  licensing 
arrangements  arising  in  a  purely 
domestic  context 

Rule  of  Reason  Analysis 

Unless  the  underlying  transfer  of 
technology  is  a  sham,  or  the  license 
restrictions  restrain  competition 
between  the  licensor  and  licensee  and 
bear  no  relationship  to  the  underlying 
transfer  of  technology,  the  restrictions  in 
an  intellectual  property  license  are 
analyzed  under  the  rule  of  reason.*** 


'**  Fnr  nTawph  airrbiaiTrB  rrnai  Hranalai 
an  aiigiiiiinla  wUk  «xcfaaii>ie  yantback  featiaa. 
■ucb  aa  ih*  anaosaaMata  in  tUa  caae.  caa 
ooBoehraUy  ba  aaed  antioonpetilively  by  fiia*  that 
cuireBliy  ooBpete  or  thai  faraaaa  each  oonpatitiaa, 
and  wiib  to  ebraiBal*  er  fanalay  it  by  antariag  taito 
•ham  lioeoaint  amnSMMOIa  that  divide  territoriee 
or  customers,  or  otherwia*  allocate  martieta. 


Here,  there  is  nothing  to  suggest  that  the 
technology  being  tnnsftoed  is 
valueless  or  frtsignificant  to  each 
licensee  in  tlie  manufacture  of  product 
X. 

The  Uoense  arrangements  in  this  case 
contain  several  types  of  restrictions  that 
are  fieqnendy  found  in  international 
patent  Uoensing  arrangements.  First, 
each  party,  as  Uoensee,  has  agreed  to 
grant  bade  to  dte  Ueensor  rights  fai  any 
inqwovements  diet  die  licensee  develops 
in  the  licensor's  technokigr.  Secmid, 
each  party,  as  Uorasor,  has  agreed  to 
grant  the  licensee  ridits  to  practice  any 
improvements  dut  the  licensor  develops 
in  its  own  tedmology.  Third,  all  of  die 
existing  and  fiitnre  ri^to  being  granted 
are  exdusivfr— even  as  to  the  granting 
party.  Finally,  the  licenses  have  the 
effect  of  restricting  competiticm  between 
the  parties  in  the  marictttng  of  products 
they  produce  using  the  licensed 
technologies. 

In  this  case,  the  cumulative 
competitive  effect  of  the  license 
restrictions  is  indistinguishable  from  an 
acquisition  by  Alpha  of  Beta's 
tedhnology  msofiir  as  its  use  to  compete 
in  the  United  States  is  concerned. 
Although  the  Department  would 
consider  the  cumulative  competitive 
eSiects  of  the  license  and  its  restrictions, 
it  would  be  he^ful  to  discuss  each  of 
the  restrictions  individually,  since  they 
need  not  be  used  together  in  a  license. 
Because  Alpha  and  Beta  own  competing 
technologies  for  producing  X.^^^* 
restrictions  contained  in  &e  cross- 
licenses  on  Alpha's  and  Beta's  use  of 
those  technologies  are  properiy 
analyzed  as  horizontal  restraints. 

Cross-Licensing.  In  general,  the  cross- 
licensing  of  competing  or  potentially 
competing  technologies  is 
procoospetitive  becaase  it  expands 
access  to  technology.  In  this  case,  for 
example,  the  cross-liceiise  allows  Alpha 
and  Bteta  each  to  use  an  alternative 
technology  to  vduch  it  othenvise  would 
not  have  access,  but  which  may  be  more 
effident  than  its  own  technology.  The 
license  arrangement  in  effect  allows 
Alpha  and  Beta  to  choose  between  the 
technologies  based  on  their  relative 


****  For  the  poipoae  of  tUa  case,  it  is  aseumed  that 
the  tedmolnsleaiiwud  by  Alpha  and  Beta  are 
■ubathatoa.  Aa  a  praeOaal  nattar,  howavar,  it  eAen 
is  difficall  to  datamtae  wbadNT  particolar 
tarbimlaglaa  an  substitutea,  ooa^ements,  or  both. 
For  axaaq)le,  wUle  X  produced  oaing  either  Alpha's 
or  Beta's  tai.bniibny  may  b*  viawad  aa  hnctioiially 
hitawliangsabia  by  eoaaani.  H  way  be  peaaftla  to 
produce  X  aMte  effldantiy  aabig  the  tachaologie*  of 
Alpha  and  Beta  tofstbar,  radier  ftan  by  uaiog  either 
tedmology  akme.  to  oilier  cases,  patents  Bay  be 
pare  compleaienla.  ar  may  be  biooidas  taacs  that 
one  cannot  b*  ased  witboat  theodier).  aad  thua 
may  not  be  subatitata*  at  all.    . 


effidencies  in  producing  X.  Similariy,  if 
dieir  technolo^es  are  at  least  partially 
complementary  (that  is,  if  in  some 
dromistances,  they  would  be  more 
effident  ^en  used  together),  the  cross- 
license  may  enable  Alpha  and  Beta  to 
compete  more  effectively  against  the  ' 
owners  of  other  technologies.  The  cross- 
license  may  also  allow  Alpha  and  Beta 
to  avoid  protracted  and  expensive, 
good-faith  litigation  over  the  validity 
and  infringement  of  their  respective 
patents. 

Grantbadis.  A  grantbadc  feature  in  a 
patent  license  also  is  often 
procompetitive.****  Where  practicing  a 
patent  is  likely  to  lead  to  fiirther 
innovations  in  the  patented  technology 
(whether  or  not  such  innovations  are 
patentable),  a  grantback  may  enable  a 
patentee  to  avoid  the  possibility  that 
such  iimovation  by  the  licensee  will 
either  make  obsolete  the  patentee's  own 
technology  or  effectively  prevent  the 
patentee  from  itself  developing  further 
improvements  in  its  tedmology. 

A  grantback  also  may  serve  to 
compensate  the  patentee  for 
improvements  developed  by  the  licensee 
'  diat  the  licensee  could  not  have 
developed  without  access  to  the 
patentee's  technology.  In  this  case,  for 
example,  where  Beta's  ability  to  develop 
improvements  on  Alpha's  technology 
may  require  actual  practice  of  Alpha's 
patents,  Alpha  is  enUUed  to  be 
compensated  for  conferring  this  benefit 
on  Beta^  and  a  grantback  of  any  U.S. 
rights  to  such  improvements  is  a  logical 
choice  for  such  compensation.  Such  a 
grantback  could  also  increase  the 
efficiency  of  bargaining  for  a  license,*"' 
whidi  direcdy  benefits  the  parties  and 
ultimately  inures  to  the  benefit  of 
consumers. 

Conveyance  of  Rights  to  Future 
Improvements  by  Licensor.  The 
fjndamentai  purpose  of  a  patent  license, 
like  other  technology  transfers,  is  to 
allow  the  licensee  to  use  the  technology 
effidendy  to  his  and  the  licensor's 
mutual  benefit  as  well  as  to  the  benefit 
of  consumers.  Such  use  often  will 
require  sigi^cant  investment  by  the 
licensee.  Licensees  may  be  reluctant  to 
make  such  investments,  however,  if 


••'  See  Transparent-Wrap  Machine  Corp.  r. 
Stokea  ft  Smidi  Co..  329  U.S.  6S7  (1M7)  (holding  ti>a< 
a  grantback  is  wM  par  se  unlawful);  see  ate»  ABA 
Antitnist  SacliOa,  Mooograph  Na  6.  U.&  Antitrust 
Law  in  Inleniatianal  Patant  and  Know-hew 
Licensing  69-82  (1981). 

***  Essentially,  die  grantback  functiaas  as 
consideration  to  die  patentee  ta^  a  oontraot  to 
develop  the  Bcensed  tacfanoiogy.  in  which  the  price 
has  beeii.detaiainsd  ex  ante  (in  the  fionn  of  a 
grantback).  ndiar  Oan  ax  poet  (diat  ia,  after  the 
improvemaals  have  bean  achieved),  when 
beigainlng  m^t  be  difBcah  becaase  of  tf>e  bilateral 
mooapoly  poaUkm  ^  tl^  paitiaa. 


there  is  a  significant  risk  that  the 
patentee  wUl  improve  the  underiying 
technology  and  make  the  originally- 
licensed  technology  obsolete.  Thus,  just 
as  a  grantback  may  protect  a  licensor 
from  adverse  effects  deriving  bom 
improvements  on  the  licensed 
technology  by  the  licensee,  an 
agreement  allowing  the  licensee  to  use 
any  improvements  in  the  technology 
developed  by  the  licensor  can  protect 
die  licensee's  investment  in  the 
technology. 

Exclusivity.  Exdusivity  associated 
with  patent  cross-licenses  and 
grantbacks  is  also  generally 
procompetitive.  Exdusivity  is  in  fact 
inherent  in  the  patent  graiit  itself;  the 
patent  laws  do  not  require  patentees  to 
create  additional  competitors. 
Exclusivity  may  also  encourage 
licensees  to  maximize  their  promotion 
and  utiHzation  of  the  licensed 
technology  without  free-rider  concerns, 
and  allow  a  patent  owner  to  maximize 
the  return  on  his  investment  in  R&D 
efforts  to  acquire  the  patent 

Restriction  on  Competition  between 
Licensor  and  Licensee.  CurrenUy,  U.8. 
patent  law  does  not  forbid  the 
importation  and  sale  of  products  made 
overseas  with  a  process  patented  in  the 
United  States.*"*  Aldiou^  a  U.S. 
process  patentee  may  have  other  rights 
to  prevent  such  imporiatim-end  sale,*** 
restrictions  in  process  patent  licenses 
that  guard  against  such  importation  and 
sale  can  be  procompetitive  by  enabling 
the  U.S.  process  patent  owner  to  exploit 
his  technology  more  effectively  overseas 
without  fearing  that  such  licensing  will 
disrupt  his  exploitation  of  the 
tedmology  in  the  United  States. 

As  noted  above,  the  cumulative  effect 
of  the  licensing  arrangement  insofar  as 
U.S.  commerce  is-concemed,  is  the 
effective  acquisition  by  Alpha  of  Beta's 
technology,  including  any  of  Beta's 
improvements  on  that  technology,  with 
respect  to  its  appUcation  in  the  United 
States.  If  an  outright  acquisition  of 
Beta's  technology  would  not  violate  the 
antitrust  laws,  men  neither  would  these 
licenses  violate  the  law.  The 
Department  would  therefore  begin  its 
analysis  in  this  case  by  defining,  and 
examining  the  structure  ot  the  relevant 
maricet  in  whidi  the  technologies  of 
Alpha  and  Beta  compete.  That  market 
wotdd  indnde  (i)  all  other  technologies 
that  appear  to  be  functional  substitutes 
for  die  Ucensed  technologies  in 


"*  "Rie  Congress,  however,  frequently  has 
considered  amendments  to  the  patent  la%vs  that 
«vonid  chiae  this  kMpbole:  asA  e^  &  539.  inxh 
Cong,  Ut  Sees.  (19^. 

••<  Ste  section  337a  of  the  Tariff  Act  of  193a  19 
U.&a  1337a. 


producing  X  and  (ii)  tedmologies  used 
to  produce  products  dmt  are  reasonable 
substitutes  for  X  to  whidi  consumers 
would  switdi  if  the  price  of  X  were 
significandy  increased.  After  identifying 
the  technologies  the  maricet  (which 
typically  will  be  international  in 
scope),*"*  market  shares  would  be 
assigned  that  reflect  the  relative 
effidency  of  diose  technologies. 

The  Depariment's  analysis  of 
technology  maricets  is  generally  a 
qualitative  one,  focusing  on  the  relative 
effidency  of  the  available  technologies 
and  the  time  that  it  would  like  take  for 
comparably  efficient  alternative 
technologies  to  be  brought  to  the 
market.  Where  technologies  have  been 
in  competition  for  some  time  (for 
example,  in  this  case,  the  technologies 
used  to  produce  the  current  generation 
of  X  and  dose  substitutes  for  X), 
differences  in  market  share  may  be  a 
reasonable  proxy  for  differences  in  the 
relative  effidency  of  technologies.  In  . 
cases  involving  emerging  technologies, 
where  there  are  no  available  proxies  for 
the  relative  efficiency  of  technologies, 
the  Department  must  qualitatively 
assess  the  likely  future  strength  of  such., 
technologies  in  the  maricet  as  well  as 
whedier  alternative  ledmologies  would 
likely  be  brought  to  the  market 
sufficientiy  promptiy  so  as  to  undercut 
any  attempted  exerdse  of  market 
power. 

In  the  case,  the  Department  wOuld 
consider  a  number  of  factors.  First 
among  odier  factors,  the  Department 
would  consider  whether  X  accounts  for 
such  a  small  share  of  the  relevant 
produce  market  that  any  atiempt  to 
exercise  market  power  with  respect  to 
technologies  used  to  produce  X  would 
be  fiustrated  by  consumers  switching  to 
dose  substitutes  for  X*"*  Second,  the 
Department  would  consider  whether 
other  firms  also  possess  patents  or 
valuable  know-bow  that  could  be  used 
to  produce  X  or  to  produce  products  that 
would  be  dose  substitotes  for  X  Third, 
the  Department  would  consider  whether 
the  patents  of  either  Alpha  or  Bete  have 


■"*  Patenta,  of  course,  grant  exclnsive  rights  to 
the  use  of  the  underiying  technokigy  only  to  the 
geographic  extent  of  the  paatiiig  aathority's 
iurisdictionai  reach.  For  example,  a  patant  granted 
by  die  VS.  Patant  and  Trademark  Office  provides 
only  die  exclusive  right  to  make,  use,  or  sell  the 
patented  invention  In  the  United  States. 
Techhologies  typically  era  granted  intellectual 
property  protection  tai  varitns  national  mariceta,  '" 
And  as  a  general  matter,  a  tachnology  developed 
and  patented  in  Japan  Can  readily  tie  patented  and 
transferred  to  compete  in  the  United  States. 

*o«  As  discussed  In  part  LB.S.  of  these  Guidelines, 
individual  patents  and  patrated  products  may 
compete  in  a  market  with  many  other  economic 
substitutes. 
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expired  or  are  loon  to  expire,  such  that 
other  firms  could  lue  the  technologiee 
(or  improvements  ae  variatiiKU  thoeon) 
to  produce  a  product  that  would 
compete  with  X  or  dose  substitute*  for 
X. 

If  X  sales  account  for  only  a  small 
share  of  the  relevant  product  maiicet 
that  includes  X,  for  example,  the 
licensing  arrangement  in  this  case  may 
be  important  to  enable  Alpha  (in  the 
United  States]  and  Beta  (in  Japan)  to 
compete  more  effectively  against  ottier 
products  in  the  market,  but  it  may  confer 
no  market  power  on  either  or  bodi  of 
them.  On  the  other  hand,  if  there  were 
no  close  substitutes  for  X  and  the 
licensed  technologies  woidd  be  cleariy 
superior  to  all  available  alternative 
technologies  for  making  X,  then  an 
effective  acquisition  by  Alpha  of  Beta's 
technology  as  applied  in  the  U.S.  market 
for  X  mi^t  be  anticompetitive.  Because 
in  this  case  it  appears  diat  there  are 
producers  of  X  other  than  Alpha  and  ■ 
Beta,  it  is  not  clear  the  extent  to  which 
this  license  would  increase  I 

concentration  in  the  relevant  mark^ 
Moreover,  the  Department  would    ' 
consider  die  other  relevant  market 
factors  diat  would  be  considered  when 
evaluating  a  merger  or  acquisition.*"^ 

If  the  Department  concluded  after 
examining  all  of  the  relevant  I 

circumstances  diat  the  iicenaing 
arrangement  in  this  case  would  have  a 
significtmt  anticompetitive  effect,  then 
the  Department  woidd  consider  whether 
competitive  benefits  that  would  result 
from  die  arrangnoent  would  outweigh 
the  likelihood  of  anticompetitive  harm. 
As  noted  above,  by  eliminating  the  i 
possibility  of  competitiaD  from  one 
another,  Alpha  and  Beta  each  may  be 
better  able  efiidendy  to  develop  and 
market  their  combined  technok^es.  It 
may  be  difficult  to  develop  consumer 
acceptance  for  their  technologies  unlets 
substantial  investment  is  made  in    | 
education  and  training.  In  that  case, 
pardcolariy  if  there  woe  other  available 
technologies  in  the  market.  Uw  net  effect 
of  the  restrictions  might  be 
procompetitive.  If  the  licensing       j 
arrangement  would  have  significant 
anticompetitive  effects,  the  burden 
would  be  on  the  parties  to  show  that  the 
benefits  resulting  frtnn  it  would 
outwei^  those  effects.  j 

Case  13— Know-How  Technology 
Transfer  Agreement  With  Exclusive 
Terrikmea 

Alpha  Coiporation  is  a  small,  but 
growing.  Massachusetts  coiporation  that 
poetesses  valuable  unpatented  know- 


how  that -is  used  to  produce  product  X 
Alpha  has  not  been  successM  in 
exporting  X  to  other  countries.  Alpha 
propotet  to  enter  into  a  twenty-year 
technology  transfer  agreement  with  a 
German  firm.  Beta  C(Mporation.  under 
which  Alpha  will  convey  its  know-how 
to  Beta.  Beta  is  a  large,  weO-financed 
multinational  corporation  that  does  not 
currenUy  produce  X.  but  produces 
closely  related  products  and  wishes  to 
produce  and  sell  X  in  the  EEC.  As  part 
of  the  technology  transfer  agreement. 
Beta  will  agree  not  to  sell  X  in  the 
United  States,  wheUier  it  is 
manufactured  with  Alpha's  know-how 
or  any  other  technology,  for  the  duration 
of  the  agreement 

Alpha  is  negotiating  a  similar 
agreement  «vith  Epsilon  Corporation,  a 
large  Japanese  firm  which  currently 
produces  X.  Epsilon's  technology  hat 
permitted  it  to  obtain  only  a  small  share 
of  the  Japanese  market,  and  to  make 
even  more  limited  sales  in  the  United 
States.  Epsilon  believes  that  Alpha's 
technology  will  increase  Epsilon's 
production  efficiency  and  improve  the 
quality  of  the  X  it  produces.  Epsilon 
insists  that  Beta  be  barred  from  selling 
X  in  Japan.  Australia,  and  East  A^. 
The  prohibition  would  apply  to  all  X 
produced  by  Beta,  whether  or  not  it  was 
produced  using  Alpha's  know-how. 

Discussion 

As  is  the  case  with  respect  to 
international  agreements  generally,  the 
Department's  consideration  of  the  know- 
how  transfer  agreements  in  this  case 
would  be  limited  to  their  effects  on  U.S. 
commerce.  Otherwise,  the  Department's 
substantive  analysis  of  the  agreements 
would  be  identical  to  its  analysis  of 
similar  technology  licensing 
arrangements  arising  ii;  a  purely 
domestic  context 

Know-How 

Know-how  is  useful  technical 
information  concerning  productive 
activity  that  is  not  generally  known  or 
accessible  but  is  not  protected  by  a 
patent'"*  Like  patented  technology, 
know-how  represents  the  fruits  of 
inventive  activity  that  is  stimulated  by 
the  legal  protection  of  property.***' 
Because  of  the  essentially  similar  roles 
that  know-how  transfers  and  patent 
licensing  play  in  the  competitive 
process,  the  Department  generally 
analyzes  them  in  the  same  way.  In  fact. 


'5teLBL2,M«im 


■<"  See  Ki^trick  and  Mahinka.  "Antitruat  and 
the  Intematkiaal  liwmafan  of  Trade  Seoeta  aad 
Know-how:  A  Naad  fat  Gahfelinaa,'*  9  Law  a  M> 
in  ten  Baa.  72S.  738  (1977). 

*••  Sm  Kmnmaa  OU  Ca  V.  Bkxon  Cotp.  41S  U.& 
470,  MS  (1974). 


prcdtely  because  know-how  is  not 
statutorily  defined  and  protected  by  a 
government  grant  restrictions  in 
a^eements  transferring  know-how  may 
be  even  more  essential  to  protecting 
procompetitive  investment  in  valuable 
technology.  Because  know-how  is  not 
necessarily  susceptiUe  to  ivedse 
definition,  however,  in  some  cases  it 
may  be  more  difficult  to  distinguish  a 
legitimate  know-how  transfer  from  a 
sham  arrangement  shielding  a  naked 
cartel.  In  appropriate  cases,  therefore, 
the  Department  may  be  required  to 
determine  whether  the  know-how  that  is 
transferred  is  of  significant  economic 
value. 

Rule-of-Reason  Analysis 

Unless  the  underlying  transfer  of 
technology  is  a  sham,  or  the  license 
restrictions  restrain  competition 
between  the  licensor  and  licensee  and 
bear  no  relationship  to  the  underlying 
transfer  of  technology,  the  restrictions  in 
a  know-how  license  are  analyzed  under 
the  rule  of  reason.* '°  That  analysis 
focuses  on  whether  a  restriction  in  such 
an  agreement  would  likely  lead  to  the 
unilateral  at  ctmcerted  exerdse  of 
market  power  in  any  market 

The  pn^MMed  agreements  in  this  case 
involve  restrictions  commonly  found  in 
international  technology  licensing 
arrangements.  Beta  and  Epsilon  will  be 
restricted  from  using  Alpha's  know-how 
to  CO  jipete  with  Alpha  in  selling  X  in 
the  United  States.  Indeed,  Beta  and 
Epsilon  will  be  restricted  frtnn  selling  X 
manufactured  by  any  means  hi  die 
United  States.  Fina%,  Beta  will  be 
restricted  bom  selling  X,  regardless  of 
how  it  was  manufactured,  in  foreign 
markets  that  Epsilon  wishes  to  reserve 
for  itself.  Although  the  restrictions  have 
procompetitive  potential  as  discussed 
below,  the  Department  wotdd  not 
challenge  a  know-how  licensing 
arrangement  that  under  the  relevant 
circumstances,  did  not  raise  a 
significant  anticonqietitive  risk, 
regardless  of  whether  the  parties  could 
establish  the  competitive  benefits  of  the 
restrictions. 

Restriction  on  Sale  of  X  in  C(»iipetition 
with  Licensor 

In  this  case,  Beta  and  Epsilon  are  not 
identically  situated  as  existing  or 
potential  competitors  of  Alpha  in  the 


*■*  If  tha  tranafeirad  know-how  In  lliia  caaa  wan 
of  tartvial  importance  to  the  alBdent  prodnctioa  of  X 
for  example,  the  a9«ement  mlafal  be  a  mere  aham 
intended  la  raatrict  oiilpat  and  taiae  the  pfioe  of  X. 
There  ia  no  indicatian  te  Ihla  caee.  howerar.  that 
Alpha'a  kno%»4iow  ia  vatadeaa  to  BeU  and  Epdloo 
and  maraiy  an  excuae  Cor  Alpha.  Beta,  and  Epsilon 
to  fann  a  cartel  for  tht  aale  of  & 
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U.S.  X  market  Eps&n  possesses 
competing  tadhnfllqar.  and  does  in  fact 
compete  with  A^iha  in  ttie  relevant 
market  Unit,  die  Deiiattment  wmild 
analyze  die  csttiiction  on  Epsilon's  sales 
of  X  in  the  Uidtad  States— to  die  extent 
such  sales  are  or  could  be  made  without 
access  to  Alpha's  know-how — as  a 
horizontal  restraint  The  effect  of  die 
restriction  may  be  approximated  to  that 
of  a  merger  of  Alpha  and  Epsilon.  Ilie 
Department  woi^  therefore  identify  die 
relevant  market  for  X  as  set  Tordi  in  the 
Merger  Guidelines  and  determine 
whether  the  aLructtual  and  other 
characteristics  of  that  market  mi^t 
subject  tt  to  the  exercise  of  market 
power  if  Epsilon  and  Alpha  coordinated 
the  prioe  and  output  (rf  X.  The 
Departneat  woidd  «ialyze  the 
cunariativc  effect  of  Al|riia's  license  to 
Epsllan  in  view  of  Alias's  license  to 
Beta,  which  exdudet  Beta  bom  entering 
dMU.S.BuketforX. 

Beta,  on  the  odier  hand,  does  not 
cwrendy  coB^pete  with  Aliriia  in  the  \IS. 
market  for  X  and  does  not  appear  from 
die  facts  of  this  case  to  be  a  potoitial 
competitor  *^^  in  that  market  through 
the  development  of  its  otvn  technology. 
The  Department's  concern  with  this 
restriction  would  be  widi  its  possible 
exclusion  of  X  produced  with  competing 
technology  from  the  U.S.  market  Under 
the  terms  of  the  license.  Beta  cannot 
provide  an  entry  vehicle  for  X  produced 
with  tedmologies  that  compete  with 
Alpha's.  If  Beta  were  uniquely  capable 
of  developing  competing  know-how  and 
entering  die  U.S.  market  with  it  then  the 
restriction  in  Beta's  license  could  be 
anticompetitive,  assuming  that  Alpha 
(alone  or  in  tacit  concert  with  a  few 
odier  leading  competitors)  had  maiiiet 
power.  However,  if  Beta  were  not 
uniquely  positioned  to  use  competing 
tec^ology,  if  there  were  several  firms 
diat  could  sell  X  in  die  United  States 
using  their  own  competing  technologies, 
or  if  the  U.S.  maricet  for  X  were  not 
hi^y  conoentnted,  then  the  restriction 
in  Beta's  license  would  have  co 
anticompetittve  effect 

If  the  foregtdng  analysis  showed  that 
exdndhig  Beta  and/or  EpsUon  frxm 
seUios  X  ia  die  United  States  could  be 
anticosqietitivc,  the  Department  would 
determine  wdietfaer  the  risk  of 
anticompetitive  ^ects  would  be 
outweighed  by  the  restriction's 
procompetitive  ^ects.  The  restriction 
on  sales  of  X  by  Beta  and  ^ilon  in  the 
United  States  could  be  prooonqietitive 
by  encouraging  transfer  of  the  know- 
how  in  the  fint  place.  As  is  true  wifh 
respect  to  aU  forms  of  intellectual 


property.  &e  creator  of  know-how  is  not 
required  to  transfsr  it  sod  may  not  do 
so  if  he  would  diafeby  reduce  the  value 
of  the  know-how.  Extending  the 
prcddbition  to  all  X.  no  matter  hew  it  is 
produced,  could  save  Alpha — and 
probably  Beta.  Epsilon.  and  consumers 
as  weD-— the  costs  of  monitoring 
compliance  with  a  narrower  restriction. 
It  mi^  be  (iifficuh.  for  exanqile,  for 
A^a  to  discover  and  prove  diat  a 
particular  product  was  made  using  its 
know-how.  Moreover,  even  if  Alpha 
ooidd  prove  that  a  prtMluct  was  made 
using  know-how  very  similar  to  its  own, 
tiiere  might  be  significant  dispute  and 
Bt^doR  to  resolve  whether  die 
transferee's  know-how  was  developed 
independendy.  Of  course,  in  this  ca;^ 
U.S.  consumere  would  not  be  the 
primary  beneficiaries  of  die  transfer  of 
Alpha's  know-how  to  Beta  and  Epsilon. 
Therefore,  depending  on  the  nature  and 
the  degree  of  the  anticompetitive  risk, 
the  Department  might  determine  that  the 
license  should  not  restrict  Beta  and/ or 
Epsilon  frx>m  selling  in  the  United  States 
X  made  using  other  technologies. 

Foreign  Territorial  Restrictions  on 
Licensees 

The  territorial  restriction  on 
competition  between  Beta  and  Epsilon 
would  not  appear  to  have  any  direct 
effect  on  U.S.  commerce  and  woidd 
therefore  not  fall  within  the  subject 
matter  Jurisdiction  of  die  U.S.  antitrust 
laws.***  Even  in  a  domestic  context 
however,  the  grant  of  exclusive 
territories  to  licensees  of  a  sin^e 
tedmology  generaDy  woidd  not  be 
anticompetitive.  Such  restrictions  often 
will  promote  the  development  and 
dissemination  of  die  technology— 
indeed,  the  assignment  of  exclusive 
territories  may  be  viewed  by  the 
licensor  as  necessary  to  encourage 
licensees  to  invest  the  resources 
re()uired  to  develop  and  exploit  the 
licensed  technology  and  to  invest 
in"mini-innovations''  that  wotdd 
significandy  increase  its  value. 

Case  IS— Anticompetitive  Use  of 
Section  337 

Alpha  Corporation,  a  major  US. 
chemical  oompany.  is  die  sole  U.S. 
{HtKluoer  of  prodiict  X  an  artificial  fiber 
with  uiiii]iie  and  valuable  properties. 
Ahdn  owBsa  U.S.  process  patent 
covering  its  tedmoiogy  Tor  producing  X. 

Beta  Corporation,  a  tmau  ttaliaa 
specUdty  chemical  prodaccr.  has 
developed  a  new.  substantiaUyless 
costly  process  to  pcodace  X.  Althoofdi 
Beta  has  never  sold  X  oottide  of  ItL  y.  M 


decides  to  explore  marketing  - 
opportunities  in  die  United  &ates. 
Beta's  new  process  would  enable  it  to 
sell  X  profitably  in  die  United  States  at 
a  lower  price  tiban  Alpha  can  profitably 
offer. 

Alpha,  believing  that  Beta's  imports 
would  threaten  Aljpha's  X  i»ales  in  the 
United  States,  files  an  action  under 
section  337  of  die  1930  Tariff  Act  ***  to 
prohibit  the  importation  of  Beta's  X  into 
die  United  SUtes.  alleging  diat  Beta's 
process  is  covered  by  Alpha's  U.S. 
process  patent  Alpha's  technical  staff 
,  has  advked  Alpha's  management  that 
Beta's  process  is  substantially  different 
bora  and  outside  the  scope  of.  Alpha's 
patent  Alpha's  management 
nevertheless  initiates  the  section  337 
case,  hoping  that  the  cost  delay,  and 
uncertainty  resulting  to  Beta  fit>m 
having  to  defend  the  proceeding  will 
deter  Beta,  and  ultimately  others,  from 
attempting  to  compete  in  the  United 
States. 

Discussion 

Section  337  of  die  1S30  Tariff  Act 
permits  the  U.S.  International  Trade 
Commission  to  order  the  exclusion  of 
imported  products  that  mfringe  domestic 
intellectual  property  ri^ts  or  that  are 
made  abroad  using  a  process  that  is 
protected  by  a  U.S.  process  patent  Like 
other  laws  that  protect  ri^ts  in 
inteUectual  property,  when  properiy 
used,  section  337  helps  to  preserve 
incentives  for  the  procompetitive 
creation  and  efficient  exploitation  of 
innovative  technology.*** 

ff  Alpha  had  a  reasonable  basis  for 
believing  its  process  patent  covered 
Beta's  process,  Alpha's  invocation  of 
section  337  procedures  to  seek  die 
exclusion  of  Beta's  X  wotdd  be  perfecdy 
lawful.  In  this  case,  however.  Alpha 
does  not  believe  that  its  process  patent 
is  infringed  by  Beta's  technology. 
Alpha's  purpose  in  filing  the  action  is 
not  to  protect  its  process  patent  rights, 
but  to  exclude  a  rival's  noninfringing 
product  from  the  United  States  by 
io^MMing  prohibitive  additional  costs  on 
its  sales  into  the  United  States. 

"Hie  Supreme  Court  has  held  that  a 
firm's  efforts  to  obtain  action  by  the  U.S. 
federal  government  or  any  state 
government  does  not  violate  the 
Sherman  Act  even  when  the  restdt  of 
that  action  wotdd  be  anticompetitive.'** 


•"SseGMsSi 


•"See  UCU  tapra:  See  afto  FiinlSB  T^ida 
Antitniat  Ifflproveffleat  Act  IS  USC  6e  (1882^ 


»"190.8.C13ra(197B). 

*■*  Sae  geaemlfy  Aacuaalon  at  l&S,  vi^ua. 

*>•  5to  Baatani  RJL  PrealdenU  Conf.  T.  Noerr 
Motor  Fieiaht.  tec  966  U.&  127  {1961):  United  Mine 
Woricera  V.  Penntegton.  981 UA  667  {19BS): 
CaWbfnla  Motor  "ftaai^wrtCay.TrMddm 
IMBitfladb  4M  US.  SOS  (1972)  (extandlof  pmtM:tioo 
to  the  aeeUog  of  rednas  ia  die  oourta):  Me  dao  LF. 
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TTie  Noen^Pennington  doctrine  does  not, 
however,  protect  petitioning  activity 
that  in  fact  is  a  mere  "sham"  concealing 
"wdiat  is  nothing  more  than  an  attempt 
to  interfere  directly  with  the  business 
relationships  of  a  competitor."*'* 
Alpha's  conduct  in  filing  what  it 
believed  to  be  a  meritless  claim  appears 
to  fall  within  the  sham  exception.  Where 
such  misuse  of  governmental  processes 
is  part  of  a  scheme  to  monopolize  a 
relevant  market,  it  might  violate  section 
2  of  the  Sherman  Act.»" 

On  the  other  hand,  if  Alpha  merely 
had  some  doubt  as  to  whether  Beta's 
process  infringed  its  patent  when  it  filed 
the  337  action,  a  sham  would  not  be 
established  even  if  Beta  ultimately 
prevailed  in  court  Because  the  very 
nature  of  an  action  under  section  337  is 
to  exclude  a  competitors'  products,  such 
an  action  should  not  be  considered  to  be 
a  sham  unless  the  petitioner  believed  it 
to  be  baseless.  Only  then  is  it  possible 
to  conclude  that  the  petitioner's  only 
genuine  motivation  is  to  interfere 
directly  with  the  legitimate  business 
relationships  of  a  competitor. 

Case  14— International  Cartel  Activities 

Alpha  Corporation. « large 
multinational  corporation  incorporated 
in  Delaware,  mines  X-ore  abroad  and 
processes  it  into  X-product  which  it 
sells  in  the  United  States  and  other 
countries.  Alpha  owns  75  percent  of  a 
subsidiary  which  it  organized  in  Country 
A  to  operate  a  large  X-ore  mine  there. 

Beta  Corporation,  which  is 
headquartered  in  Country  A,  mines  X- 
ore  in  five  overseas  countries  and  sells 
X-ore  and  X-product  in  a  number  of 
countries,  including  the  United  States.  A 
majority  of  the  common  stock  of  Beta  is 
owned  by  the  Delta  Investment 
Corporation,  a  diversified  investment 


■'•  AAierr.  365  U^  at  144. 

**''  The  oifense  of  unlawful  monopolization  under 
MCtkn  2  of  the  Shennan  Act  haa  two  elenMnts:  (i) 
liw  poaaeasion  of  ntODOiioly  power  in  a  relevant 
Bariwt  (i^e..  the  poiww  to  restrict  output  and  raiae 
price)  and  (tt)  wfllful  acquialUon  or  maintenance  of 
that  powar  dmmgh  anticompetitiva  or  predatory 
acta,  aa  opposed  to  growth  or  development  as  a 
wiaaquence  of  superior  product  business  acumen, 
or  "historic  acddent"  See  United  Sutes  v.  Grinnell 
Corp..  304  U.S.  B6S.  570-71  (1986).  The  offense  of 
■nlawfal  attempi  to  moaopoUw  has  three  elements: 
(i)  •  spadfic  intent  to  oonapoii»  a  relevant  market; 
(ii)  IIm  aae  of  antteompetiUva  or  predatory  meana  to 
obtain  that  and:  and  (iii)  a  "dangnoos  probability" 
that  tha  attempt  will  b«  succasafoL  If  it  appeara  that 
thara  ia  no  dangetvvs  probability  of  succeaa,  the 
Papal  liiiwit  will  not  inquira  farther.  In  aasossing  the 
probability  ol  saecaaaful  moDopoiiiatiaa.  the 
Dspartmat  ooosidan  tha  Barkat  ahaia  of  tiie  firm 
and  eoacntiatloa  ta  tha  mariwt  ease  ol  entty, 
ability  of  axisiiBg  Ifana  to  expand  capacity,  and 
other  iadort  ba«lns  «a  tlM  UfcaUhaod  tbat  tha  Ann 
aBeyadly  aafBfltagtB  tlH  attanplad  mooopoiiutloa 
eonid  actually  axardaadw  poisar  toiaaMc*  oatpvt 
•adniaeprtoa. 
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company  which  is  in  turn  majority 
owned  and  controlled  by  the 
government  of  Country  A. 

Epsilon  Corporation  is  a  European- 
based  fruit  company  that  seUs  large 
quantities  of  fruit  juices  through  its  own 
retail  outlets  located  in  the  United 
States.  Epsilon  recently  discovered  a 
very  large  X-ore  deposit  on  one  of  its 
overseas  fruit  plantations,  and  has  been 
selling  X-ore  abroad. 

Beta.  Epsilon,  and  the  four  other 
foreign  X-ore  producers  (but  not  Alpha) 
recently  attended  a  secret  meeting  in 
Country  A  at  which  they  formed  a  cartel 
and  agreed  on  quotas  and  prices  for  all 
of  their  X-ore  production.  Beta  is  the 
only  one  of  these  foreign  X-ore 
producers  that  sells  X-ore  or  X-product 
directly  to  ptuchasers  in  the  United 
States,  but  the  others  all  sell  substantial 
amounts  of  X-ore  to  foreign  brokers.  The 
cartel  members  collectively  accoimt  for 
a  large  portion  of  the  world's  X-ore 
production,  and  with  Alpha  would 
account  for  substantially  all  world  X-ore 
production.  More  than  25  percent  of 
world  X-ore  production  is  consumed  in 
the  United  States.  The  government  of  A 
has  notified  Alpha  that  it  wants  Alpha 
to  pledge  to  the  cartel  members  that  it 
will  abide  by  the  agreed-upon  quotas 
and  prices. 

Discussion 

This  naked,  private  cartel  agreement 
among  horizontal  competitors  to  fix  the 
price  and  quantity  of  a  product  sold  to 
U.S.  consumers  would  be  prosecutedT- 
probably  criminally — as  a  clear 
violation  of  the  U.S.  antitrust  laws 
unless  considerations  of  comity,  foreign 
sovereign  compulsion,  or  foreign 
sovereign  immunity  counseled  odierwise 
with  respect  to  particular  defendants. 
The  only  possible  effect  of  Uie 
agreement  would  be  to  reduce  output 
and  raise  the  price  9f  X-ore;  the 
agreement  is  unrelated  to  any 
integration  of  assets  or  operations  that 
might  achieve  significant  efficiencies. 
Moreover,  the  parties  have  entered  into 
the  agreement  secretly  in  an  attempt  to 
conceal  the  true  nature  of  their  activities 
and  to  defraud  consumers  into  believing 
that  they  are  befiefitting  from  active 
competition  among  X-ore  producers.  In 
view  of  the  large  percentage  of  world  X- 
ore  production  diat  is  sold  in  the  United 
States,  it  seems  clear  that  the  cartel 
would  have  a  direct,  substantial,  and 
reasonably  foreseeable  effect  on  U.S. 
import  frade.  and  thus  the  Department 
would  consider  challenging  it  under 
section  1  of  the  Sherman  Act'** 


For  reasons  explained  in  Part  I  of 
these  Giddelines.  the  Department 
generally  will  not  seek  to  prosecute 
anticompetitive  conduct  that  a  foreign 
sovereign  actually  compels  under 
drciunstances  in  which  a  refusal  to 
comply  would  give  rise  to  significant 
penalties,  the  foreign  sovereign's 
command  is  withiir  the  scope  of  its 
authority  under  its  own  laws,  and  U.S. 
deference  to  the  foreign  sovereign's 
action  is  warranted  tmder  the 
circumstances.**'  In  this  case,  however, 
the  fact  that  the  government  of  A  has 
importuned  Alpha  to  abide  by  the  cartel 
agreement  would  not  excuse  A^ha's 
participation.  Although  the  government 
of  A  has  made  it  clear  that  it  wishes 
Alpha  to  join  the  cartel  it  has  not 
attempted  to  compel  Alpha  to  do  so. 

Due  to  considerations  of  comity,  the 
Department  might  refrain  from 
prosecuting  conduct  that  has  arisen  from 
the  decision  and  action  of  a  foreign 
sovereign  even  in  the  absence  of  strict 
legal  compulsion.**"  It  does  not  appear 
that  considerations  of  comity  woi^d 
lead  the  Department  to  refrain  from 
prosecuting  the  cartel  in  diis  case, 
however.  "Ilie  cartel  is  neither  required 
nor  contemplated  by  any  law  or 
articulated  economic  policy  of  the 
government  of  A.  The  cartel  also  covers 
X-ore  production  and  sales  that  occur 
substantially  outside  of  Country  A- 
Indeed,  it  appears  ttiat  the  cartel's 
purpose  and  effect  is  not  primarily  to 
regulate  the  economy  of  Country  A.  bat 
rather  to  raise  prices  to  consumers  in 
the  United  States  and  other  maricets. 
Given  the  substantial  effect  the  cartel 
would  have  on  U.S.  consumers,  and  the 
lack  of  any  connection  to  legitimate 
regulation  by  Country  A  of  its  economy, 
there  does  not  appear  to  be  any  reason 
to  defer  to  the  jurisdiction  of  Country  A 
and  refrain  from  prosecuting  the  cartel. 

The  fact  that  Beta  is  indirectly 
controlled  by  the  government  of  A 
would  not  immimize  Beta  for  its 
participation  in  the  cartel.  Immunity 
fitim  suit  under  the  Foreign  Sovereign 
Immunities  Act  **'  does  not  extend  to 
the  commercial  activities  of  an  entity 
controlled  by  foreign  government*** 

The  facts  in  this  case  do  raise 
questions  of  personal  jurisdiction  with 
regard  to  some  of  the  cartel 
members.***  Alpha,  which  is  a  U3. 


•  Si*  diacoaaiaa  at  Lai,  f^pra. 


*>*  See  LB,  tupia. 
***  See  discussion  •tLIX.nvraL' 
■•■2SU&Cui06{4)(2). 
—*Seel.CX.mjfm. 

•■*  See  Aa«hi  Metal  tatduMry  On.  v.  8a|Mrior 
Coot  of  CaUtenin.  480  UA  lot  (ISV). 


corporation,  and  Bprilon.  which  has 
extensive  (althoagfa  unrdated)  business 
operatiooB  ia  the  Uaitad  States,  dearly 
ore  subject  to  the  Jotltdiction  of  the  U.S. 
courts.  Beta  setts  X-ore  and  X-prod«ct 
diiecdy  in  tfw  United  States,  and  is 
therefore  likdy  to  have  sufficient 
contacts  with  the  United  States  to 
subject  it  to  MS.  jurisdiction.  Whether 
there  is  peiaonal  jurisdiction  over  the    ■ 
remaining  fdfdgn  cartel  mesaben  is  less 
dear.  Even  if  a  potential  defendant  in  « 
criminal  antitrust  action  is  outside  the 
jurisdiction  <rf  the  United  States, 
however,  the  Department  may  file  an 
indictment  or  other  process  against  that 
individual  or  firm  and  hold  it 
outstandfaig  indefinitely.  Moreover,  if 
defendants  possess  proper^  in  the 
United  States,  under  certain 
circumstances  that  property  may  be 
seized  to  indnoe  thdr  consent  to  the 
jurisdiction  of  a  U,S.  court*** 

Case  15— Covemment-bigtosed  Export 
Restraints 

Alpha  Corporation,  a  corporation  ^t 
is  oiguiized  imder  the  laws  of  Country 
A.  is  a  whoOy-owned  subsidiary  of  Beta 
Corporation,  a  U.S.  company.  /Qpha 
manufoctures  product  X  in  Country  A, 
and  exports  a  portion  of  its  X  prochiction 
to  the  United  Statei  The  other  five  X 
producers  in  Country  A,  which  also  sell 
X  in  the  United  States,  are  all  locally 
owned. 

The  sales  and  profits  of  U.S. 
producers  of  X  have  fellen  because  of 
increased  imports  of  X  &t>m  Country  A. 
U.S.  producers  of  X  have  been  seeking 
U.S.  legislation  that  would  substantially 
curtail  X  imports  from  Country  A.  The 
government  of  Country  A  is  concerned 
that  these  legislative  efforts  might 
succeed.  It  therefore  asks  X  producers 
in  Country  A  to  form  an  advisory 
council  to  advise  die  government  on 
how  to  counter  die  direat  of  U.S.  import 
barriers.  Alpha  joins  the  other  X 
producera  in  Country  A  in  advising  die 
government  of  Country  A  to  issue  an 
order  limiting  the  amount  of  X  diat  may 
be  exported  to  the  United  States  and 
aHocating  die  export  quota  among  the  X 
protfooers  in  Country  A  in  proportion  to 
their  current  US.  sales.  The  government 
of  Country  A  does  sa  Violations  oi  the 
qu(^  allocations  are  subject  to 
signlfi<»nt  sanctions  by  the  government 
of  Country  A. 

Discussion 

The  export  restraint  in  diis  case  has 
been  imposed  by  the  government  of 
Country  A.  A  foreign  government's 
imposition  of  controls  over  exports  by 


its  own  produoen  is  normally 
considered  to  be  a  sovereign  function  of 
the  state,  and  comi^ance  with  those 
OMitrob  is  therefore  normally  not 
subject  to  U.S.  antitrust  enforcement 
regardless  of  its  effect  on  U.S. 
commerce.'** 

The  Department  would  not  likely 
challenge  A^tha's  conduct  in  joining  the 
X  producers  of  Country  A  in 
reoommendtng  export  restraints  to  the 
government  of  Country  A.  As  discussed 
hi  Part  1  of  these  Guidelines,  the 
Supreme  Court  has  held  that  the 
Sherman  Act  does  not  make  unlawful 
the  collective  petitioning  of  government 
by  compedtors  even  if  the  desired 
govenmient  action  would  have  an 
antiooBqMdtf  ve  effect***  What  has 
beoome  known  as  die  Noeir-Pennington 
doctrine  does  not  however,  protect 
collective  activity  that  is  in  fact  a  mere 
"sham"  ctmceaUng  a  direct  restraint  of 
trade  by  the  parties.  Examples  of  sham 
petitioidng  include  die  metidess 
invocation  of  admbaistiative  procedures 
to  delay  a  competitor's  entry  or  to  deny 
it  access  to  governmental  processes,  and 
delRwrate  nJsrepreeentatkns  to  the 
govenunent  durbig  sodi  administrathre 
proceedings.^*' 

The  major  questitni  preserved  in  this 
case  is  whether  the  Noerr-Pennington 
doctrine  or  some  analogous  doctrine 
protects  efforts  to  cause  a  foreign 
govemmoit  to  impose  restraints  diat 
would  have  a  liirect  and  significant 
anticompetitive  effect  in  die  United 
States.  Because  the  Noen  case  itself 
turned  on  an  interpretation  or  the 
Shennan  Act  in  light  of  the 
constitutional  guarantees  ol  the  First 
Amendment,**'  the  Noerr-Pennington 
doctrine  may  not  itself  apply  to  the 
petitioning  of  foreign  governments  by 
U.S.  or  foreign  firms.*"  Nevertheless, 


**«StelSU5£.Ml. 


***  See  Letter  from  William  F.  Baxter.  Assistant 
Attorney  General  Antltnist  Dirislan.  Department  of 
lustice,  to  Sir  Roy  Denaan.  Delegata  Head, 
CommlssiaB  of  tha  Boropaan  Commiasioa  (Oct  a. 
1962)  (oonoemint  steal  export  raadmints):  Letter 
from  Sfr  Roy  Denman  to  William  F.  Baxter, 
Assistant  Attorney  General  Antltnist  Dtrision, 
Department  of  fwitioe  (Oct  21. 1982)  awi 
attndMnents;  Bxchan|s  oflaltar*  batawan  William 
Fk«Bch  Smith.  Attorney  GenaraL  Dapaitmaot  ol 
Jnatlca,  to  YoaUto  Okawata.  Amhasaador  of  Japan 
(ooncemittg  antomobiie  export  rettralnts),  npiinled 
in  US.  Import  Weekly  (BNA)  May  IS,  tSSl.  pp.  M- 
l-M-2. 

*■*  Sw  Baalan  JUL  PMsideaU  CcoL  V.  Noerr 
Motor  Pnig^  iwx.  ass  UA 127  (1861):  United 
Mhwwotkam  V.  taminstaii.  381 U3. 857  (1S66):  see 
alto  LF,  itipm  and  Case  13. 

*"  See  discussion  of  anticaapotitiva  aae  of 
section  337  of  the  1930  TMiff  Act  at  Caaa  IS. 

*■•  Noeir.  366  U.&  at  138;  58*  alae  California 
Motor  Transport  Ca  v.  Thiddng  Unlimited.  404  U.S. 
atS14-15. 

at*  5100  Occklental  Petroleum  Corp.  v.  Buttea  Gas 
a  Oil  Co..  331  F.  Supp.  82. 106  (CO.  CaL  1971).  affd 
461  F.2d  1261  (9th  Cir.).  csit  demed  408  U.S.  950 


for  reasons  of  comity,  the  Department 
generally  will  not  prosecute  the 
legitimate  petitioning  of  foreign 
governments  by  foreign  or  domestk: 
finns  in  drcnmstances  in  which  the 
Noerr-Pennington  doctrine  would 
protect  sudi  activities  in  die  United 
States. 

On  the  facts  of  this  case,  the 
petitioning  does  not  appear  to  be  a 
sham.  The  Department  would  therefore 
not  challenge  Ally's  activity  in  joining 
with  other  X  producers  in  Conntiy  A  to 
recommend  the  impositioB  of  export 
restraints.*"*  The  fact  that  this  activi^ 
occurred  in  the  context  of  an  advisory 
cooncO  appointed  by  die  government  of 
Coimtry  A  supports  this  condusion,  but 
die  conclusion  would  be  the  same  even 
if  A^ia  and  the  other  X  producers  has 
propiMed  the  restraints  to  the 
govenunent  of  A  on  their  own  initiative. 

Discussion 

This  case  raises  two  issues.  First  is 
then  an  agreement  among  the  X 
producers  in  Country  A7  Second,  would 
a  U.S.  aotitrvst  enforcement  action  be 
appropriate  in  view  of  the  involvement 
of  the  government  of  Coiratry  A  and  the 
request  by  the  U.S.  government  offidals 
that  the  government  of  A  act  to  resolve 
the  trade  friction? 

Agreement  As  discussed  at  Part  LB.1., 
supm  an  unlawful  conspiracy  to 
restrain  trade  under  section  1  of  the 
Sherman  Act  does  not  require  an 
express  agreement;  a  "meeting  of  the 
minds"  is  suffident  As  a  general  matter, 
mere  parallel  conduct,  without  more,  is 
not  enou^  to  estabUsh  the  requisite 
agreement  That  is  because  parallel 
condud  by  competitors  in  some  cases 
can  be  eoually  consistent  with  both 
agreement  and  with  independent 
dedsion-makiiig.  A  conspiracy  may  well 
be  inferred  from  parallel  conduct 
however,  where  the  parties  appear  to 
have  a  rational  economic  motive  for 
engaging  in  the  con^iracy  (e.g.,  to 
restrict  output  and  raise  price)  and  it 
would  not  be  in  the  economic  self- 
interest  of  individual  firms  to  engage  in 
dw  conduct  alone.*'* 


(197Z):  Attstralia/Easteni  U.SA.  Shipping  Conf.  t. 
Unltad  Stataa.  S37  F.  Supp.  807. 812-13  (Di).C  1962). 
0ut  sea  Coastal  SUtas  Mailcetios.  Inc.  V.  Hunt  804 
F.2d  13S8. 1364-67  (6th  Or.  1963). 

■*"  Nor  would  tha  Department  chaBange  tha 
activities  of  U.S.  X  manufacturers  In  seeking 
U^ated  U.S.  import  Mstrictions.  Since  thosa 
activities  involve  tha  patltioiiing  of  the  U.& 
government,  the  Soerr-PeimiDgtoa  doctrine  deariy 
wonld  apply. 

■•■  MatsushiU  Electric  Indus.  Ca  v.  ZeniUi  Radio 
Corp.  475  U3.  574  (1986). 
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This  case  conceivably  mi^t  involve  a 
"hub  and  spoke"  conspiracy,  in  which 
an  indepoident  third  party  (the  "hub") 
coordinates  collusion  among 
competitors  {the  "spokes").  Comity 
considerations  aside,  if  the  Minister  of  A 
were  acting  as  the  coordinator  for  a 
private  conspiracy  among  Country  A's  X 
producers  to  restrict  exports  to  the 
United  States,  the  Department  might 
seek  to  prosecute  this  arrangement  as 
an  unlawful  export  cartel,  l^e  fact  that 
the  "hub"  of  the  conspiracy  is  the 
Minister  of  A  would  not  insulate  the 
private-party  "spokes"  in  the 
conspiracy. 

Comity  Considerations.  Mere  foreign 
government  acquiescence  would  not 
shield  privately-imposed 
anticompetitive  restraints  clearly  aimed 
at  a  U.S.  market  For  reasons  of  comity, 
however,  the  Department  would  not 
likely  challenge  a  volimtary  export 
restraint  that  clearly  arose  from  the 
decision  and  official  action  of  the 
government  of  A  in  response  to  specific 
trade  concerns  expressed  by  the  U.S. 
Government.  As  a  matter  of 
prosecutorial  discretion,  in  deciding 
whether  to  challenge  particular  conduct, 
the  Department  would  consider  the 
potential  impact  of  a  U.S.  antitrust 
enforcement  action  on  Country  A's 
national  interests  as  well  as  on  the 
United'States'  relationship  with  the 
government  of  (^ountry  A.  The 
Department's  action  in  a  particular  case 
would  depend  on  the  totality  of  the 
circumstances.*" 

Case  17— Settling  a  Trade  Case 

The  three  largest  American  producers 
of  product  X,  which  together  account  for 
85  percent  of  domestic  X  production, 
have  filed  a  petition  under  the  U.S.  trade 
laws  seeking  the  imposition  of 
antidumping  duties  on  X  imported  from 
producers  in  Country  A.  Country  A  is 
the  largest  foreign  source  of  X  sold  in 
the  United  States.  The  U.S.  Department 
of  Commerce  has  preliminarily  foond 
dumping  margins  *"  ran^ng  from  three 


<«*  If  tlw  United  State*  did  dedde  that  an 
antitniat  action  wai  appropriate  under  all  of  the 
drcnmataocea,  such  an  action  would  not  be  subject 
to  diamitsal  in  tiie  U.S.  court*  aa  comity-related 
graond*.  Hm  Conititution  change*  the  Executive 
Branch  with  reapcnsibility  for  Ae  conduct  of  the 
fbteigD  relatiooa  of  tha  United  Sute*.  It  would  be 
improper  for  a  court  to  review  the  oonatitutional 
actiona  of  the  Exacntiv*  Branch  in  the  case.  See 
Banco  Nadooal  de  Cuba  v.  Sabbatina  378  U.S.  398, 
425  (1984);  Underbill  v.  Hemandes,  168  U.a  250 
(1897). 

***  Ganerally  speaking,  a  dumping  margiB  i*  the 
amount  by  which  a  foreign  film'*  domestic  price* 


to  40  percent  amoimting  to  a  weighted 
average  among  all  respondents  of  15 
percent  Petitioners  have  continqed  to 
argue  that  the  margins  are  substantiaUy 
greater. 

The  X  producers  in  Country  A  meet 
and  decide  to  offer  to  setde  the  case 
with  the  U.S.  X  producers.  A 
representative  of  the  X  producers' 
association  in  Country  A  informs 
counsel  for  the  U.S.  petitioners  that  eadi 
X  producer  in  Countoy  A  will  raise  its 
U.S.  prices  by  15  percent  if  the  U.S.  firms 
agree  to  withdraw  their  petition. 

Discussion 

An  agreement  among  domestic  and 
foreign  competitors  to  raise  the  price  of 
products  imported  into  the  United  States 
would  be  per  se  unlawful  under  the  U.S. 
antitrust  laws.  The  fact  that  the 
agreement  purported  to  settle  a  dumping 
case  would  not  constitute  a  defense. 

An  agreement  among  foreign 
competitors  to  restrict  output  and/or 
raise  price  in  response  to  an 
antidumping  investigation  is  exempt 
from  application  of  the  antitrust  laws 
only  to  the  extent  that  the  agreement  is 
reached  and  carried  out  strictly  in 
accordance  with  the  suspension 
agreement  provisions  of  the 
antidumping  law."*  Congress  has 
enacted  detailed  rules  governing  the 
effects  of  a  suspension  on  the  rights  and 
obligations  of  affected  domestic  and 
foreign  industries  and  setting  forth  the 
procedures  that  the  Department  of 
Commerce  must  follow  before  it  may 
suspend  an  antidumping 
investigation.*''  The  Commerce 
Department  may  suspend  an 
antidumping  investigation  only  when 
foreign  firms  accoimting  for 
substantially  all  of  the  relevant  imports 
agree  with  llie  Commerce  Department 
that  they  will  (i)  cease  exports  of  the 
relevant  product  to  the  United  States; 
(ii)  eliminate  sales  made  at  less  than  fair 
value  (LTFV);  or  (iii)  eliminate  the 
injurious  effects  of  Uie  exports  by 
raising  their  prices  to  a  level  that  does 
not  completely  eliminate  the  LTFV 
sales."*  Hie  Commerce  Department 
must  find  the  suspension  agreement  to 
be  in  the  public  interest  following  notice 
and  comment  by  interested  parties, 
including  consumers.**^  If  exporters  or 


exceed  the  price  of  it*  exports  to  the  United  State* 
or  the  anurant  by  which  it*  export  price*  to  the 
United  State*  are  betow  it*  fully-allocated  cost  of 
production,  whichever  is  greater. 

»"  19  UAC  1873  et  seq. 

»»» 19  UAC  1873c(bHi)- 

"•  IB  U.S.C  18730. 

*•*  19  U.&C.  1873c(d),  (e);  19  CFR  3S3>«2(h). 


interested  parties  so  request  the 
Commerce  Department  must  continne 
the  investigation  even  afiw  it  is 
suspended;  if  it  ultimately  is  determined 
that  the  antidumping  laws  have  not 
been  violated,  the  suspension  agreement 
is  voided  and  the  investigation  is 
terminated."* 

An  agreement  by  exporters  with 
respect  to  the  price  of  their  exports  that 
met  all  of  die  r^evant  statutory  criteria 
and  safeguards  and  was  accepted  by  the 
Commerce  Deptulment  in  accordance 
with  the  procedures  set  forth  in  the 
antidumping  law  would  enjoy  an 
implied  antitrust  exemption.  No 
exemption,  however,  would  extend  to  an 
agreement  that  was  made  outside  or 
beyond  the  scope  of  the  provisions  of 
the  antidumping  law  or  to  any 
anticompetitive  provisions  in  a 
suspension  agreement  that  were  not 
necessary  to  comply  with  the 
antidumping  law.*** 

In  this  case,  the  agreement  proposed 
by  the  X  producers  of  Country  A  to  the 
U.S.  petitioners  to  raise  their  prices 
would  not  qualify  for  exemption  under 
the  antidumping  law.  In  particular,  there 
is  no  implied  hninunity  tmder  the  U.S. 
antidumping  laws  for  private 
anticompetitive  agreements  between  or 
among  U.S.  and  foreign  producers  in 
connection  with  the  witibdrawal  of  an 
antidumping  petition  If  the  U.S.  X 
producers  agreed  to  withdraw  their 
petition  on  the  basis  of  a  promise  by 
their  foriegn  competitors  to  raise  the 
price  of  exports  to  the  United  States, 
both  the  U.S.  and  foreign  producers 
would  be  subject  to  action  imder  the 
antitrust  laws.  The  additional  fact  that 
certain  officials  of  the  government  of 
Country  A  suggested  that  X  producers  in 
Country  Asettie  the  U.S.  trade  case 
would  provide  no  protection  since 
compliance  with  this  suggestion  would 
not  require  the  X  producers  to  act 
outside  the  provisions  of  the 
antidumping  law. 


»"  19  UAC  1873c(g),  (fK3). 

■**  See,  e^..  Letter  from  Charles  F.  Rule.  Acting 
Assistant  Attorney  General  Antitrust  Division, 
Department  of  iustioe,  to  Mr.  Makoto  Kuroda.  Vioa- 
Minister  lor  Intemattanal  Affair*,  Minictiy  at 
Intenatiaiial  Trade  and  Industry  Only  SO,  1988) 
(concluding  that  a  *u*pen*ion  agreement  did  not 
violate  U&  antitnist  law*  on  the  ba*i*  of  factual 
repreeentation*  that  the  agreement  applied  only  to 
products  under  investigation,  that  it  did  rot  require 
pricing  above  levels  needed  to  eliminate  sales 
below  foreign  market  value,  and  that  assigning 
weighted-average  foreigi  market  values  to 
eicporters  who  were  not  respondents  in  the 
investigation  was  necessary  to  achieve  the  purpoae 
of  the  antidumping  law). 


A  detailed  discussion  of  the 
provisions  in  various  U.S.  trade  laws 
that  allow  ag*  eements  or  other  measures 
to  restrict  import  competition  is  beyond 
the  scope  of  these  Guidelines.  It  is 
important  to  bear  in  mind,  however,  that 
private  anticompetitive  agreements 
entered  into  outside  the  specific 
framework  of  U.S.  trade  law  provisions 
allowing  for  such  agreements  enjoy  no 
exemption  bom  the  antitrust  laws 
merely  because  they  arise  in  the  context 
of  a  trade  dispute. 
Caiarias  F.  Rule, 

Assistant  Attorney  General,  Antitrust 
Division,  US.  Department  of  Justice. 
(FR  Doc.  88-12782  Filed  6-7-88:  8:48  am] 
BIUJNG  COOE  441»-01-ll 
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See  Land  Management  Bureau:  Surface  Mining  Reclamation 
and  Enforcement  Office 

Internal  Revenue  Service 

PROPOSED  RULES 
Income  taxes: 
Qualified  scholarships:  gross  income  exclusion.  21688 

NOTICES 

Meetings: 
Art  Advisory  Panel  21760 

International  Trade  Administration 

See  also  Export  Administration  Bureau 

NOTICES 

Meetings: 
Caribbean  Basin  Business  Promotion  Council.  21720 

Interstate  Commerce  Commiesion 

NOTICES 

Railroad  operation,  acquisition,  construction,  eta: 
International  Paper  Co..  21740 

Justice  Depwtntant 

See  also  Antitrust  Division;  Juvenile  Justice  and 
Delinquency  Prevention  Office 

PROPOSED  RULES 
Formula  grantr 
De  minimis  exceptions  to  jail  removal  requirement  21770 

NOTICES 

Pollution  control;  consent  judgments: 

Ambler  Warehousing  Corp.  et  al..  21741 

Avco  Corp..  21741 

Eunice,  LA.  21740 

Washington  Department  of  Transportation,  21741 

Juvenile  Justtca  id-Dalnquancy  Pravantlon  Office 

NOTICES   •  ■*  .      ■- 

Grants  and  coopmithre  sgrieements: 
Juveniles  in  adult  jails  and  lockups:  removal.  21789 


LaiXN^  DefMrtment 

See  Employment  and  Training  Administration:  Occupational 
Safety  and  Health  Administration 

Land  Management  Bureau 

NOTICES 

Meetings: 

Bums  District  Advisory  Council,  21737 

Prineville  District  Advisory  Council.  21737 
Mineral  interest  applications: 

Nevada,  21737 
Realty  actions;  sales,  leases,  etc.: 

Alaska,  21738 

Idaho:  correction,  21738 

Nevada,  21738 
Survey  plat  fiUngs: 

Colorado,  21739 
Withdrawal  and  reservation  of  lands: 

New  Mexico,  21739 

National  Highway  Traffic  Safety  Administration 

NOTICES 

Motor  vehicle  safety  standards;  comphance  investigations, 
etc: 
Mercedes  Benz  Track  Co.;  model  L1317  tracks,  21757 

National  Institute  for  OccufMrtional  Safety  and  Health 
See  Centers  for  Disease  Control 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 
Gulf  of  Alaska  groundfish,  21649 

NOTICES 

Meetings: 
Caribbean  Fishery  Management  Council,  21721 
Gulf  of  Mexico  Fishery  Management  Council,  21721 
Pacific  Fishery  Management  Council,  21721 
South  Atlantic  Fishery  Management  Council,  21721 
Western  Pacific  Fishery  Management  Council,  21722 

Permits: 
Marine  mammals,  21722 

National  Tedmical  information  Service 

NOTICES 

Patent  license,  exclusive: 

Minca  Products,  Inc. 

Correction,  21722 

Navy  Department 

NOTICES 

Meetings: 
Naval  Research  Advisory  Committee,  21723 

Nadear  Regulatory  Commission 

RULES 

Byproduct  material:  medical  use: 

Diagnostic  misadministration  report  form,  21627 
NOTICES 
Environmental  statements:  availability,  etc.: 

Southern  California  Edison  Co.  et  al.,  21742 

Washington  Public  Power  Supply  System,  21743 

Yankee  Atomic  Electric  Co.  et  al.,  21743 
Applications,  hearings,  determinations,  etc.: 

Commonwealth  Edison  Co..  21744 

Northen  States  Power  Co.,  21747 

Osage  Wireline  Service,  21747 


Occupational  Safety  and  Health  Administration 

PROPOSED  RtlLES 
Safety  and  health  standards: 
Electrical  safety-related  work  practices.  21694 

Office  Of  United  States  Trade  RspreaentatWe 

See  Trade  Representative,  Offi(«  of  United  States 

Personnel  Management  Office 

RULES 

Adverse  actions: 
Other  than  full-time  career  employment  21619 

PuMic  Health  Service 

See  Centers  for  Disease  Control;  Food  and  Drug 
Administration 

Securities  and  Exduinge  Commission 

PROPOSED  RULES 

Investment  companies  and  securities: 

Fiscal  year  changes,  issuer  reporting  and  filing 
requirements,  etc.,  21670 
NOTICES 
Agency  information  collection  activities  under  OMB  review, 

21751 
Self-regulatory  organizations;  proposed  rale  changes: 

Municipal  Securities  Rulemaking  Board.  21751 

Philadelphia  Stock  Exchange,  Inc..  21753 
Self-regulatory  organizations;  unlisted  trading  privileges: 

Midwest  Stock  Exchange,  21752 
Applications,  hearings,  determinations,  etcj 

HT  Insight  Funds,  Inc..  21753 

Social  Security  Administration 

PROPOSED  RULES 

Social  security  benefits: 
Benefits  entitlement:  reduction.  21687 
Disability  determinations;  vocational  factors 
consideration,  21685   ' 

State  Department 

NOTICES 

Grants;  availability,  etc.: 
Discretionary  grant  programs;  Soviet  and  Eastern 
European  research  and  training,  21755 

Surface  Mining  Reclamation  and  Enforcement  Office 

RULES 

Initial  and  permanent  regulatory  programs  and  coal  mining 
and  reclamation  operations,  bonding  and  insurance 
requirements: 
Reinstatement  of  suspended  rales;  court  order,  21764 

Trade  Representative,  Office  of  United  States 

NOTICES 

Import  quotas  and  exclusions,  etc.: 
India  almonds  case  terminated.  21757 

Transportation  Department 

See  Federal  Aviation  Administration;  Federal  Highway 
Administration:  National  Highway  Traffic  Safety 
Administration 

Treasury  Department 

See  also  Internal  Revenue  Service 

NOTICES 

Organization,  functions,  and  authority  delegations: 
Inspector  General  Office,  21758 
Secretary  (National  Security]  et  al.,  21760 
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OFFICE  OF  PERSONNEL 
MAIOfiFlffWT 


5CFRPvt752 
Adverw  Actiona 


rOfnae  of  I^rsonnel 
Management. 

AcnoH:  Hnal  rule. 


:  These  ameai&nents  to  OP&Ts 
remitationa  revise  cuzrent  adverse  action 
poucy  whicfa  appears  to  limit  agencies* 
abUfty  to  take  actions  based  on 
performance  under  5  CFR  Part  752.  The 
define  "current  continuous 
emploympnt.'*  "similar  pesitiefis."  and 
"indeRnite  suspension"  in  regulation. 
They  clarify  the  types  of  personnel 
actions,  the  categories  of  emploifees, 
and  specific  agpncfes  covered  by 
adverse  action  procedures.  FinaJ^.  they 
make  technical  and  clarifyfing  changes. 

EfTECTOn  OATK  Jaly  It  liM& 

pow  RNnHm  MiFoiMMTiON  contact; 
Timothy  M.  Dfrks,  (ae^6SS-«6Sl. 

SUPPUEMEMTARV  INKRIMtlON: 

CjoBafai 

OVM  published  proposed 
amendmeals  to  Parts  340  and  TSSod 
March  27. 1987 158  FR9e^)..siid 
received  comments  firom  17  agisncies 
and  three  unions.  Hie  bulk  of  the 
coramenla  coverad  tiw  proposed 
procsffairss  in  Part  3411  Becaass  of  the 
natnie  of  these  coBsnsnIs.  nssrly  sll  (rf 
whkh  disagrsed  with  die  need  for 
procedures  of  appeals,  a  dsdaioii  has 
been  made  not  to  go  farwsni  with  fiaal 
issuance  of  the  pnqiosed  icfsiMioos  in 
Part  340  until  forthar  stody  of  the  Issues 
and  options  has  t^en  piace. 

Agency  md  iBiiaa  eooBSDts  on  Part 
752  are  itemized  in  the  loetioM  bchiw, 
and  durisioBS  oa  the  final  rc^idations 
are  noted  and  explained. 


Part  752:  Adverse  Actions 

Subpart  B— Ragdetory  SequiFements  for 
Suspenuott  for  14  Osye  or  Less 

Section  75Z201    Coverage, 

Coameak  A  unon  stated  its  bdief 
that  die  definition  of  "current 
continaoita  OBiplaymeBt"  (vwhich  called 
for  a  period  of  employment  "without  a 
break  of  a  wodsday")  would  mean  that 
an  employee  who  had  oompleted  a 
probatiooaty  penod  and  who  was  then 
even  1  day  is  a  nonpay  status  would  not 
be  covered  by  these  procedures.  The 
same  corameBter  felt  that  the  definition 
of  "same  or  simflar  positions"  ywould 
unduly  deprive  any  competitive  service 
empk^ees  ol  procsdurat  protections  if 
they  had  cbang^  lobs  to  ones  with 
different  requirements.  An  agency 
recommended  thai  OPM  add  the  word 
"substantially**  before  the  words  "the 
same  quaUficatimis*'  in  the  definition  of 
"same  or  similar  positions."  This  would 
permit  positions  with  minor  differences 
in  qualification  requirements  to  be  stitt 
considered  similar  positions  for 
determhiing  whetiieran  emptojree  had 
met  Hie  requirements  for  current 
contimoos  serviee. 

lUaponaerOPIA  restizes  tfiat  the  law 
providing  coverage  for  emirfoyses  in  the 
competitive  service  is  somewhat 
confesiag  sn4  not  setf-expianatory.  The 
confusion  arises  becseee  there  ere 
employees  fat  ne  competitive  service 
who  serve  in  two  types  of  appointments; 
The  matBtlty  serve  under  career,  career- 
condition^  or  certein  edier 
newtemporary  appointments  which 
reqafae  a  prrtietionary  or  trial  period  of 
service.  Of  thispel^^  only  those 
empleyees  who  have  3wt  to  complete  the 
necessary  probatioiMiry  or  trsil  period 
(required  eidier  because  dieir  current 
appointment  is  dheir  first  period  of 
jGovemiBsnt  services,  or  because  dtey 
have  been  appoiBted  nrem  a  register  to  a 
difrarent  position)  are  excluded  fi'om 
Part  752  protections.  Once  diey 
complete  Ae  cment  probationary 
period,  they  do  not  have  to  serve 
another  prohationwy  period,  even  after 
a  break  in  Govemownt  service,  nnless 
they  are  agshi  apiiolBled  fitnn  s  register. 
(See  5  CFR  Part  315.)  Hie  definitioas  ef 
"current  continoeus  estploymenf*  and 
"similar  poaititma"  do  not  apply  to  diis 
group. 

A  much  smaller  fvoup  of  competitive 
service  employees  serve  in 
appointments  (such  as  temporary 


appointments  pending  establishment  of 
a  register  (TAPER),  status  quo,  or 
spedal  tenure  appoictments)  which 
require  no  probationary  or  trial  period 
It  is  this  second  group  of  empk^wes  to 
which  our  regulatory  definitions  are 
addressed.  The  taw  (5  U.S.C  7501) 
intended  to  provide  for  coverage  of  this 
second  group  once  die  employees  have 
completed  one  year  ot  cairent 
coatinaouM  emfrfoyment  in  the  same  or 
similar  positions.  It  was  not  intended  to 
requve  that  all  employees  in  the 
competitive  service,  including  those  who 
have  completed  the  necessary  probation 
or  trial  pofiod.  meet  the  one  year  of 
current  centiniKMis  employment 
requirement 

To  make  it  clearer  what  the  law 
means.  OPM  is  revising  the  statements 
of  employees  covered  and  employees 
excluded  to  show  which  groups  are 
covered  and  which  are  not.  OPM  is  also 
revising  the  definition  of  "current 
continuoos  employment"  to  show  that 
continuous  employment  means 
employment  wnthout  a  break  in  Federal 
civflian  service.  Time  in  a  leave  or 
nondnty.  nonpay  stents  counts  toward 
completion  of  the  period  of  current 
continuous  emi^oyment  for  adverse 
action  purposes.  In  addition,  OPM 
agrees  with  the  coimnenters  that  the 
definition  of  "similar  positions,"  a  term 
introduced  in  statute  in  lieu  of  thepre- 
CSRA  term  "same  line  ef  wwk,"  may  be 
too  narrow,  and  is  revising  it  to  reflect 
that  the  duties  and  qualifications  for  the 
positions  are  dose  enou^  so  that  the 
incombent  coidd  be  reedily 
interchanged  between  the  two  positions 
without  undue  interruption. 

Section  752.203(d)    Representation. 

Coounente:  Three  aniaas  asked  why 
OPM  deleted  die  statement  to  die 
current  regulation  which  stotes  that 
employees  covered  by  the  terms  of  the 
negotiated  agreement  are  governed  by 
its  terms  and  by  5  U.S.C  7n4(a)(5)  for 
representstiqn  purposes.  One  of  these 
commenters  beliewsd  such  s  change 
would  (feny  employeea  any  right  to 
representadoa  Anodier  stated  that  this 
change  strikes  lan^Mgs  favoring  union 
representotion  of  such  en^doyees. 

Response:  OVM  continues  to  believe 
that  the  deleted  language  was 
misplaced  in  this  se^ion  end  could  be 
reed  incorrectly  to  narrow 
representetional  rights  for  employees 
against  whom  s  sospensicm  of  14  days 
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or  less  is  proposed.  5  U.S.C  7114(aX5) 
applies  to  representation  during 
grievances  and  appeals.  By  its  citation 
of  this  section,  the  current  regulation 
could  be  read  to  mean  that  bargaining 
unit  employees  may  only  be  represented 
by  their  union  representatives  after  an 
adverse  action  is  proposed.  However, 
under  5  U.S.C.  7503(b)(3),  all  employees 
against  whom  such  a  suspension  is 
proposed  have  the  right  to  "an  attorney 
or  other  representative"  (which  of 
course  can  include  a  union 
representative).  Therefore,  the  employee 
may  choose  a  representative  of  his  ot 
her  choice  in  responding  to  an  agency's 
proposal  to  suspend.  Because  5  U.S.C. 
7114(8)(5)  does  apply  to  representation 
of  employees  covered  by  a  negotiated 
bargaining  agreement  for  the  purposes 
of  challenging  (i.e.,  grieving)  an  agency's 
action.  OPM  is  deleting  reference  to  5 
U.S.C  7114(a)(5)  in  this  section  and 
adding  to  a  new  S  752.203(f)  on 
grievance  rights  under  this  subpart 

Supbart  D— 4legulatory  Requirements 
for  Ramoval,  Suspensioo  for  Mora  Than 
14  Days,  Reduction  in  Pay,  or  Furiough 
for  M  Days  or  Less 

Section  752.401(a)   Adverse  acUoiw 
covered. 

Coaunents:  One  union  reccnnmended 
that  the  regulation  not  be  revised  to 
reflect  the  decision  of  the  U.S.  Court  of 
Appeals  for  the  Federal  Circuit  in 
Lovshin  v.  Department  of  the  Navy.  767 
F.2d  834  (Fed.  Cir.  1985).  cert  denied. 
106  S.  Ct  1623  (1986),  that  performance- 
based  actions  may  be  taken  under  the 
procedures  of  Chapter  75.  The  union 
stated  that  the  case  was  untested  and 
could  be  overturned.  It  also  opined  that 
allowing  performance  actions  to  be 
taken  under  Part  752  would  violate  the 
merit  principle  in  5  U.S.C.  2301  (bHe) 
requiring  an  opportunity  to  correct 
performance  prior  to  removaL 

Response:  While  the  regulatory 
change  does  reflect  Lovshin,  it  is  also 
consistent  with  OPM's  position  that  Part 
752  is  available  for  taking  performance- 
based  actions  if  the  agency  can  Aeet  the 
standard  of  "sudi  cause  as  will  promote 
the  efficiency  of  the  service'*  and  can 
prove  its  case  under  the  preponderance 
of  the  evidence  standard  required  for  ) 
actions  taken  under  this  part.  This 
position  is  reflected  in  the  final 
regulation  which  does  not  restrict  or 
qualify  an  agency's  authority  to  use  Part 
752  for  taking  performance-based 
adverse  actions.  Further.  \he  Lovshin 
case  has  been  tested  as  evidenced  by 
the  Supreme  Court's  refusal  to  overturn 
the  lower  court's  earlier  decision  which 
was  decided  by  a  full  panel  of  judges. 


Section  752.401(b)   Actions  excluded. 

Comments  on  paragraph  (b)(7):  Pi. 
union  commented  that  01^  should  not 
say  that  the  termination  of  a  temporary 
or  term  promotion  is  not  an  adverse 
action,  since  OFM  and  MSPB  had 
agreed  that  if  a  promotion  were 
temporary  the  employee  would  be  given 
Part  752  rights  if  the  promotion  lasted 
more  than  a  specific  period  of  time  (two 
years).  The  union  believes  that  the 
decision  cited  by  OFM  in  its  proposal — 
Phippa  v.  bepartment  of  Health  and 
Human  Services.  767  F.2d  895  (Fed.  Cir. 
1985) — is  not  Well-established  and 
should  be  very  narrowly  interpreted.  An 
agency  stated  its  belief  that  the  intent  of 
the  Phipps  decision  went  beyond 
temporary  promotions  in  the  competitive 
service  and  that  unless  OPM  specifies 
that  this  section  of  the  regulations 
applies  also  to  excepted  service 
employees,  agencies  with  employees  in 
the  excepted  service  would  be  required 
to  go  through  with  needless  rituals  of 
adverse  actions  whenever  a  clearly 
temporary  promotion  extended  beyond 
the  times  set  in  current  Part  752.  A 
second  agency  recommended  that  OPM 
make  it  clear  that  such  a  termination  of 
a  promotion  would  only  be  excluded  if 
the  employee  was  informed  in  advance 
of  the  temporariness  of  the  promotioa. 

Response:  With  re^mct  to  the  imion's 
comments,  OPM,  notes  that  the  original 
appeal  right  was  a  creation  of  the  Qvil 
Service  Commission  and  was  not 
dictated  nor  reinforced  by  judicial 
decisions.  OPM  also  notes  that  MSPB 
has  affirmed  and  applied  the  Phippa 
decision  in  Mosley  v.  Department  of  the 
Navy.  MSPB  Dkt  No.  m0752851076e 
(1986).  With  respect  to  the  coounent  that 
Phipps  should  be  applied  beyond 
temporary  promotions  in  the  competitive 
service  and  also  cover  all  returns  from 
dearly  temporary  promotions,  OPM 
agrees  that  nothing  in  Phipps  indicated 
that  it  was  intended  to  cover  only 
returns  from  temporary  promotions  in 
the  competitive  service.  In  OPMs 
current  regulations  on  temporary 
promotions,  in  fact  the  language  covers 
all  returns  from  temporary  promotions. 
It  is  OI^'s  intent  that  the  exclusion  of 
the  return  from  all  promotions  of  a 
temporary  nature  cover  both 
competitive  and  excepted  service 
employees.  Accordingly,  this 
recommended  change  has  been  made. 

With  respect  to  informing  the 
employee  of  the  temporariness  of  a 
promotion  before  it  takes  place,  OPM 
agrees  that  the  employee  should  be  on 
notice  that  the  promotion  is  to  be 
temporary,  and  has  made  the 
recommended  diange. 


Recommendation  of  a  new  exclusion: 
An  agency  has  recommended  that  OPM 
add  a  specific  exclusion  of  the  reduction 
in  grade  of  employees  who  are  granted 
pay  retention  under  10  U.S.C  1588. 
Employees  of  military  departments  who 
sign  rotation  agreements  under  this 
section  of  law  have  restoration  rights  to 
their  former  positiohs  upon  return  'from 
overseas  assigmnents.  IIF  the  agency 
cannot  restore  an  employee  to  his  or  her 
former  grade,  it  will  assign  the  employee 
to  a  lower  grade  but  with  retained  pay. 

,    Comment-  Currently,  OPMs 
regulations  only  exclude  actions  which 
entitle  employees  to  grade  retention. 

-OPM  believes  this  very  specific 
exclusion  is  better  not  expanded  to 
cover  situations  when  pay,  but  not  grade 
retention  is  panted  because  each  pay 
retention  situation  must  be  reviewed  on 
its  merits  to  determine  if  adverse  action 
procedures  are  appropriate,  i.e.,  because 
of  a  reduction  in  the  rate  of  base  pay 
previously  paid  to  the  employee.  In 
addition,  and  as  the  agencjupointed  out 
the  MSPB  ruled  in  Fromer  v.  DOD.  29 
M.S.P.R.  481  (1965)  that  an  employee 
who  received  the  benefit  of  pay 
retention  under  10  U.S.C  1586  is  not 
entitled  to  the  procedural  and  appellate 
rights  of  5  U.S.C.  Chapter  75.  Thus,  the 
MSPB  decision  will  be  available  to  serve 
as  precedent  in  future  cases  covered  by 
10U.S.C.1588. 


Section  752.401(d) 
excluded. 


Employees 


Comments:  A  union  asked  why  OPM 
omitted  Presidential  appointees. 

Response:  Since  the  statute 
specifically  excludes  such  employees 
from  coverage  of  5  U.S.C  Chapter  75. 
OPM  considered  that  there  was  no 
necessity  to  exclude  them  by  regulation. 
Nevertheless,  because  of  the 
considerable  complexity  of  coverage 
and  exclusion,  OPM  has  revised  this 
subsection  to  clarify  which  employees 
the  law  excludes,  including  Presidential 
appointees.  (OPM  has  also  revised  5 
CFR  7S2.401{c)  to  spell  out  which 
employees  the  law  includes.] 

Section  752.402   Definitions. 

Comments  on  Subsection  (b).  Current 
continuous  employment  and  (g).  Same 
or  similar  positions:  Iht  comments  on 
these  definitions  were  the  same  as  those 
on  5  CFR  752.201. 

Response:  See  CM'M's  response  to  the 
above  comments. 

Comments  on  Subsection  (e). 
Indefinite  suspension:  One  union 
questioned  OPM'^s  authority  to  regulate 
Indefinite  suspensions. 

Response:  bide&iite  suspensions, 
which  have  been  in  use  for  many  years. 


are  prawidad  for  in  FPU  Chapter  752  and 
were  covered  in  eariier  FPM 
Supplemental  mftteriaL  Thay  have  also 
been  sanctioned  by  difrGourts  ^g.. 
fankowitx  v.  United  States,  533  F.2d  538 
(CtCL  1976).  and  Wiemers  v.  Afer/t 
Systems  Protection  Board.  792  F.2d  88 
(Fed.  Cir.  1985).  (pending  criminal 
proceedings);  and  Thomas  v.  General 
Services  Administration.  756  F.2d  86 
(Fed.  Or.  198S).  pending  inquirj^}.  At  a 
f  om  of  suspension.  ti>ey  are  wimin 
OPM's  auth(Rjty  to  regulate  under  S 
U.S.C.  7514.  OPM's  definition  covers 
both  indefinite  suspensions  daring 
criminal  proceedingg  and  subsequent 
actions,  with  a  shortened  notice  period 
under  the  "crime  provision'*  in  section 
7513(b)(1),  or  during  agency 
investigatioa  at  in^riry.  with  the  usual 
30-day  notice  required  by  that  section. 

Coaanentt  oa  St^xectioa  (h), 
Su^tenaioK  Several  agencies  also 
questioned  the  mduaian  of  unforced 
leave  aaa  fans  oi  suspension,  some 
because  of  the  imcartain  state  of  the 
case  law  and  othos  because  the 
inclusion  of  periods  of  annual  and  sick 
leave  as  suspensions  seema  to 
contradict  the  statute's  dafinitkn  of 
suspension  as  being  inr  a  nonpay  status. 
(5  U.S.C  7501(2).) 

Response:  MSPB  and  tbeU.S.  Court  of 
Appeals  for  the  Federal  Ciroiit 
indicated  earlier  the  involuntary 
placement  of  an  employee  in  a  leave 
status  for  more  than  14  days  does  in 
some  instances  constitute  a  ccmstructtve 
suspension  and  thus  an  appealable 
adverse  action.  OPM's  proposed 
regutations  reflected  tfiese  holdings. 
More  recently,  the  Federal  Circuit 
e}q>anded  on  die  eai^er  case  law  and 
held  that  indefinite  periods  of  enforced 
leave  and  periods  of  raferced  leave  of 
more  than  14  duj*  constitute  appealable 
adverse  actions.  [Pittman  v.  MSPB.  No. 
87-3215  (Fed.  Cir.  Nov.  4, 1987).) 

Although  OPM  agrees  that  bicluding 
periods  of  paid  leave  in  the  definition  of 
suspension  would  be  inconsistent  with 
the  definition  of  sospensioB  in  5  U.SXI 
7501(2)  (and  has  not  done  so  in  the  final 
regulationa),  agencies  must  be  aware 
that  if  they  dioose  to  use  indefinite 
periods  of  enforced  leave  or  enforced 
leave  of  more  than  14  days,  they  should 
follow  Pari  752  adverse  action 
procedures  to  prapooe  Ibid  effect  the  • 
action,  and  give  the  «nployee 
appropriate  notice  of  appeal  rights,  or 
face  the  posaiUUty  that  a  third  party 
will  revene  IhairacttoD  of  tiie  basw^of— 
harmful  procedural  error. 

Section  752.404   Procedures. 

CommeatM  aa  Subaectioa  7B2.404{b), 
Notice  t^ptoposod  action:  An  agoiqf 
recommended  that  OPM  revise 


paragraph  (3)  to  aUow  agmdes  the 
discretion  to  choose  anMmg  akematives 
when  they  determine  that  an  employee 
cannot  be  kept  at  tha  wmMts  dorhig 
the  notice  period  of  an  adverse  action. 
One  agracy  recommendad  dmt  OPM  not 
delete  oorent  subparagraph  (SXfii)  in 
light  of  the  MSFBTs  aorhar  dedskn  in 
Pitbaan.  Anottier  agency  tuggestrd  that 
OPM  darify  pwipoaad  sAparayaph 
(3)(iii]  to  distiagniah  it  from  curent 
subparagraph  (^M)  rinoe  boA  of  these 
concern  situattoBa  where  the  employee 
may  be  absent  fron  the  agency  dur^ 
the  notice  period  Finally,  an  agency 
recommended  broadened  language  in 
subparagraph  (3)(v)  to  attow  agoidea  to 
place  emidojwes  in  paid,  aonduty  status 
before  aa  well  aa  dining  the  advanca 
notice  period. 

Response:  OPM.  agrees  that  agendas 
should  have  the  dioice  of  alternatives  in 
the  unusual  times  when  the  employee 
cannot  be  allowed  to  stay  at  the 
w(Hksite  becauae  his  or  her  continued 
presmce  could  poae  a  threat  to  the 
employee  or  others,  result  in  lost  or 
damaged  Govenment  ptoperty.  or 
otherwise  jeopardixc  Intimate 
Govemnient  interests.  "Ilius.  OPiJL  haa 
revised  die  subeectiaii  to  allow  agencies 
to  sdect  mBoog  the  alternatives,  rather 
than  considering  them  in  sequential 
order. 

With  respect  to  decuxtent  provision 
allowing  dw  employaa  to  be  |daoed  on 
enforced  leave  durmg  the  notice  period 
when  the  agency  has  medical 
documentatioa  demonstrating  physical 
or  mental  incapedtation,  OPM  believes 
that  the  use  of  enforced  leave  during  die 
notice  period  would  be  a  constiuctivs 
suspenaion  under  die  Federal  Circuit's 
dedsioB  in  POtmaa  (see  above)  and  has 
implemented  die  proposed  ddetion  of 
this  provision. 

bi  regard  to  two  paragraphs  dealing 
with  situations  where  the  employee  is 
absent  from  the  agency  (that  is.  when 
the  employee  has  requested  leave,  or 
when  he  or  she  is  absent  for  reasons  not 
originating  with  the  agency,  such  as 
incarceration).  OPM  has  merged  these 
two  paragrai^  to  show  that  these  are 
both  situations  where  the  employee's 
absence  from  the  urarksite  can  be 
charged  to  an  appropriate  leave 
category. 

Fmally,  OPM  has  revised 
subparagraph  (3)(v),.  using  language 
parallel  to  that  in  the  crime  provision 
-  procedures  (5  U&C  7S2,4e4(d)(l)),  to 
allow  agendes  more  flex&ility  to  ^ace 
employees  in  a  non^ty,  paid  status 
while  initiating  and  effecting  an  action. 

CoBunentA  of  Pan^rt^7S2.404(dXJj. 
'Xlrime  ptoviaioa'':  An  agency  notes  that 
5  U.S.a  7513(b)  does  not  limit  the 


actions  covered  by  it  to  removal  or 
indefinite  suspension. 

/ie^pcuiser  Though  tfaa  statute  does  not 
limit  die  use  of  the  crime  provision  to 
specific  adverse  acdoas,  OPM  notes  that 
the  whole  purpose  of  the  crime 
provision  is  to  e&ct  the  actioB  in  a 
shortened  period  of  time  so  dut  the 
employee  can  be  removed  quiddy  from 
the  workplace.  OFM  does  not  beHeve 
that  an  agency  could  justify  the  need  for 
such  an  abbreviation  of  procedures  in 
the  case  ofa  reduction  in  grade  or Ipay    / 
when  the  employee  wrill  remain  at  thie 
workplace.  OPM  does  agree,  however, 
that  time-specific  suspensions,  since 
they  Involve  the  temporary  removal  of 
the  employee  from  ^  workplace  and 
placement  in  a  nonduty.  noiq>ay  stotua. 
may  be  used  as  appropriate  wiUi  die 
crime  provision.  Acowdingly.  the  final 
paragraph  has  been  Ranged  to  cover 
removals  and  suspensions,  induding 
indefinite  suspensions. 

Comments  of  Subsection  (e), 
Representation:  See  commente  on 
proposed  5  CFR  752.2Q3(d). 

Response:  See  OPM's  response  to 
commente  on  proposed  5  CFR  752.303(d). 

E.0. 12281.  Federal  Regulation 

I  have  determined  that  this  is  not  a 
major  rule  as  defined  under  section  1(b) 
of  E.0 12291.  Federal  Reguletion. 

Regulator  FlaxibUity  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  in^ad  on  a 
substantial  number  of  small  entities 
because  it  applies  only  to  Federal 
employees. 

List  of  Suhiecte  hi  5  CFR  Part  752 

Administrative  practice  and 
procedure.  Government  employees. 

U.S.  Office  of  Personnei  K4aiMigeiDenl. 

Constance  Homer, 

Director. 

Accordingly,  OI^  is  amending  Part 
752  of  Title  5  of  Uia  Code  of  Federal 
Regulations  as  foUows: 

PART  752— ADVERSE  ACTION 

1.  The  authority  dtation  for  Part  752  is 
revised  as  set  forth  below;  and  all  other 
authority  citations  throughout  Part  752 
are  removed: 

Authority:  5  U.S.a  7504  and  7514:  S  VSJC 
1302,  Pub.  L  «e'494:  Section  751401  also 
issued  under  5  U.S.C.  3301  and  3302.  and  E.O. 
10S77:  Section  752.405  also  issued  under  9 
U.S.C  1302  and  7513;  Subpart  P  also  issued 
under  SU.S.C.  7543. 

2.  Paragraphs  (b),  (c),  and  (d)  of 

1 752.201  are  revised  to  read  as  follows: 
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9752J01    Covtng*. 

(b)  Employees  covered.  This  subpart 
covers: 

(1)  An  employee  in  the  conipetitivt 
service  who  has  complete!  a 
probationary  or  trial  period: 

(2)  An  employee  in  the  competitive 
service  serving  in  an  appointment  which 
requires  no  probationary  or  trial  period, 
and  who  has  completed  1  year  of  current 
continuous  employment  in  the  same  or 
similar  positions  under  other  than  a 
temporary  appointment  limited  to  1  year 
or  less; 

(3]  An  employee  with  competitive 
status  who  occupies  a  position  under 
Schedule  B  of  Part  213  of  this  chapter: 

(4)  An  employee  who  was  in  the 
competitive  service  at  the  time  his  or  her 
position  was  Grst  listed  under  Schedule 
A.  B,  or  C  of  the  excepted  service  and 
still  occupies  that  position: 

(5)  A  certified  respiratory  therapy 
technician,  registered  respiratory 
therapist,  licensed  physical  therapist 
and  licensed  practical  or  vocational 
nurse  employed  under  38  U.S.C.  4104(3); 

(6)  An  employee  of  the  Government 
Printing  Office;  and 

(7)  An  employee,  of  the  Administrative 
Office  of  the  U.S.  Courts. 

(c)  Exclusions.  This  subpart  does  not 
apply  to  a  suspension  for  14  days  or 
less: 

(1)  Of  an  administrative  law  judge 
under  5  U.S.C.  7521; 

(2)  Taken  for  national  security 
reasons  under  5  U.S.C  7531: 

(3)  Taken  under  a  provision  of  statute, 
other  than  one  codified  in  5  U.S.  Code, 
which  excepts  the  action  from 
Subchapter  1,  Chapter  75  of  Title  5,  U.S. 
Code: 

(4)  Of  a  reemployed  annuitant;  or 

(5)  Of  a  National  Guard  Technician. 

(d)  Definitions.  In  this  subpart — 

(1)  "Day"  means  a  calendar  day. 

(2)  "Current  continuous  employment" 
means  a  period  of  employment 
immediately  preceding  a  suspension 
action  in  the  same  or  similar  positions 
without  a  break  in  Federal  civilian 
employment  of  9  workday. 

(3)  "Similar  positions"  mean  positions 
in  which  the  duties  performed  are    > 
similar  in  nature  and  character  and 
require  substantially  the  same  or  similar 
qualifications,  so  that  the  incumbent 
could  be  interchanged  between  the 
positions  without  significant  training  or 
undue  interruption  to  the  work. 

(4)  "Suspension"  means  the  placing  of 
an  employee,  for  disciplinary  reasons,  in 
a  temporary  status  without  duties  and 

pay- 

3.  In  §752.203  paragraph  (d)  ia 
revised,  paragraph  (f)  is  redesignated  as 


paragraph  (g).  and  a  new  paragraph  (f) 
is  added  to  read  as  follows: 

1752.203    ProoMlwfB. 

«        *        *        «        • 

(d)  Representation.  Section  75Q3(b)(3) 
of  title  5  of  the  United  States  Code 
provides  that  an  employee  covered  by 
this  part  whose  suspension  is  proposed 
in  entitled  to  be  represented  during  the 
action  by  an  attorney  or  other 
representative.  An  agency  may  disallow 
as  an  employee's  representative  an 
individucil  whose  activities  as  a 
representative  would  cause  a  conflict  of 
interest  or  position,  or  an  employee  of 
the  agency  whose  release  bom  his  or 
her  official  position  would  give  rise  to 
unreasonable  costs  or  whose  priority 
work  assignments  preclude  his  or  her 
release. 


(f)  Grievances.  The  employee  may  file 
a  grievance  through  the  agency 
administrative  grievance  system  under 
Part  771  or,  if  the  suspension  falls  within 
the  coverage  of  an  applicable  negotiated 
grievance  procedure,  an  employee  in  an 
exclusive  bargaining  unit  may  file  a 
grievance  only  under  that  procedure. 
SecHons  7114(a)(5)  and  7121(b)(3)  of  title 
5  U.S.C.,  and  the  terms  of  any  collective 
bargaining  agreement  govern 
representation  for  employees  in  an 
exclusive  bargaining  unit  who  grieve  a 
suspension  under  this  subpart  through 
the  negotiated  grievance  procedure. 

4.  The  heading  of  Subpart  D  is  revised 
to  read  as  follows: 

Subpart  D— Reguiatory  Requirements 
for  Removal,  Suapenalon  for  More 
Then  14  Days,  Reduction  In  Grade  or. 
Pay,  or  Furtougt)  for  30  Days  or  Lees 

5.  Section  752.401  is  revised  to  read  as 
follows: 

97S2.401    Coversae. 

(a)  Adverse  actions  covered.  This 
subpart  applies  to  the  following  actions: 

(1)  Removals: 

(2)  Suspensions  for  more  than  14  days, 
including  indefinite  suspensions; 

(3)  Reductions  in  grade; 

(4)  Reductions  in  pay;  and 

(5)  Furloughs  of  30  days  or  less. 

(b)  Actions  excluded  This  subpart 
does  not  apply  to: 

(1)  An  action  imposed  by  the  Mertt 
Systems  Protection  Board  under  the 
authority  of  5  U.S.C.  1206: 

(2)  The  reduction  in  grade  of  a 
supervisor  or  manager  who  has  not 
completed  the  probatinary  period  under 

-  5  U.S.C.  3321(a)(2)  if  such  a^  reduction  is 
to  the  grade  held  immediately  before 
becoming  a  supervisor  or  manager; 


(3)  A  reduction-in-force  action  under  5 
U.S.C.3502: 

(4)  A  reduction  in  grade  or  removal 
under  5  U.S.C  4303; 

(5)  An  action  against  an 
administrative  law  judge  under  5  U.S.C. 
7521; 

(6)  A  suspension  or  removal  under  5 
U.S.C.  7532; 

(7)  Actions  taken  under  provision  of 
statute,  other  than  one  codified  in  title  5, 
United  States  Code,  which  excepts  the 
action  from  subchapter  II  of  chapter  75 
of  title  5,  United  States  Code; 

(B)  Action  that  entitles  an  employee  to 
grade  retention  under  Part  536  of  this 
chapter,  and  an  action  to  terminate  this 
entitlement; 

(9)  A  voluntary  action  by  the 
employee; 

(10)  Action  taken  or  directed  by  the 
Office  of  Personnel  Management  under 
Part  731  or  Part  754  of  this  chapter, 

(11)  Termination  of  appointment  on 
the  expiration  date  specified  as  a  basic 
condition  of  employment  at  the  time  the 
appointment  was  made; 

(12)  Action  that  terminates  a 
temporary  or  term  promotion  and 
returns  the  employee  to  the  position 
from  which  temporarily  promoted,  or  to 
a  different  position  of  equivalent  grade 
and  pay,  if  the  agency  informed  the     ' 
employee  that  it  was  to  be  of  limited 
duration; 

(13)  Cancellation  of  a  promotion  to  a 
position  not  classified  prior  to  the 
promotion: 

(14)  Placement  of  an  employee  serving 
on  an  intermittent  or  seasonal  basis  in  a 
temporary  nonduty,  nonpay  status  in 
accordance  with  conditions  established 
at  the  time  of  appointment;  or  1 

(15)  Reduction  of  an  employee's  rate 

of  basic  pay  from  a  rate  that  is  contrary  | 
to  law  or  regulation.  j 

(c)  Employees  covered.  This  subpart 
covers: 

(1)  An  employee  in  the  competitive' 
service  who  has  completed  a 
probationary  or  trial  period; 

(2)  An  employee  in  the  competitive 
service  serving  in  an  appointment  that 
requires  no  probationary  or  trial  period, 
and  who  has  completed  1  year  of  current 
continuous  employment  in  the  same  or 
similar  positions  under  other  than  a 
temporary  appointment  limited  to  1  year 
or  less;. 

(3)  An  employee  in  the  excepted 
service  who  is  a  preference  eligible  in 
an  Executive  agency  as  defined  at  5 
U.S.C.  105,  the  U.S.  Postal  Service,  or  the 
Postal  Rate  Commission  and  who  has 
completed  1  year  of  current  continuous 
employment  in  the  same  or  similar 
positions; 


(4)  A  Postal  Service  employee  covered 
by  Pub.  L 100-00  who  has  completed 
one  year  of  current  continuous 
employment  in  the  same  or  similar 
positions  and  who  is  either  a 
supervisory  or  management  employee  or 
an  employee  engaged  in  in  personnel 
work  in  other  than  a  purely 
nonconfidential  clerical  eepacity; 

(5)  An  employee  with  competitive 
status  who  occupies  a  position  in 
Schedule  B  of  Part  213  of  this  chapten 

(6)  An  employee  who  occupies  a 
professional  and  administrative  career 
(PAC)  position  in  Schedule  B  of  Part  213 
of  this  chapter,  provided  that  the 
employee  has  completed  a  trial  period  of 
1  year  after  initial  appointment  in  such 
position; 

(7)  An  employee  who  was  in  the 
competitive  service  at  the  time  his  or  her 
position  was  first  listed  under  Schedule 
A.  B,  or  C  of  the  excepted  service  and 
ttill  occupies  that  position; 

(8)  A  certified  respiratory  therapy 
technician,  registered  respiratory 
therapist,  licensed  physical  therapist, 
and  licensed  practical  or  vocational 
nurse  employed  under  36  U.S.C.  4104(3); 

(9)  An  employee  of  the  Government 
Prhiting  Office;  and 

(10)  An  employee  of  the 
Administrative  Office  of  the  United 
States  Courts. 

(d)  Employees  excluded.  This  subpart 
does  not  apply  to: 

(1)  An  individual  appointed  by  the 
President; 

(2)  An  employee  In  a  Schedule  C 
appointment: 

(3)  An  employee  in  a  statutorily 
excepted  position  that  has  been 
determined  to  be  of  a  confidential, 
policy-determining,  policy-making,  or 
policy-advocating  character  by  the 
President  or  the  head  of  an  agency; 

(4)  A  reemployed  annuitant; 

(5)  A  National  Guard  technician;  or 

(6)  A  physician,  dentist,  nurse,  or 
other  employee  in  the  Department  of 
Medicine  and  Surgery,  Veterans 
Administration,  who  is  appointed  under 
chapter  73  of  tile  38.  United  States  Code. 

6.  Section  752.402  is  revised  to  read  as 
follows: 

§75Z402    OeflnMOfW. 

(a)  "Day"  means  a  calendar  day. 

(b)  "Current  continuous  employment" 
means  a  period  of  employment  or 
service  immediately  preceding  an 
adverse  action  in  the  same  or  similar 
postions  without  a  break  in  Federal 
civilian  employment  of  a  workday. 

(c)  "Furlough"  means  the  placing  of  an 
employee  in  a  temporary  status  without 
duties  and  pay  because  of  lack  of  work 
or  funds  or  other  nondisdplinaiy 
reasons. 


(d)  "Grade"  means  a  level  of 
classification  under  a  position 
classification  system. 

(e)  "Indefinite  suspension"  means  the 
placing  of  an  employee  in  a  temporary 
status  without  duties  and  pay  pending 
investigation,  inquiry,  or  further  agency 
action.  The  indefinite  suspension 
continues  for  an  indeterminate  period  of 
time  and  ends  with  the  occurrence  of  the 
pending  conditions  set  forth  in  the 
notice  of  action  which  may  include  the 
completion  of  any  subsequent 
administrative  actiopu 

(f)  "Pay"  means  the  rate  of  basic  pay 
fixed  by  law  or  administrative  action  for 
the  position  held  by  the  employee,  that 
is,  the  rate  of  pay  before  any  deductions 
and  exclusive  of  additional  pay  of  any 
kind. 

(g)  "Similar  positions"  mean  positions 
in  which  the  duties  performed  are 
similar  in  nature  and  character  and 
require  substantially  the  same  or  similar 
quaUfications.  so  that  the  incumbent 
could  be  interchanged  between  the 
positions  without  significant  training  or 
undue  interruption  to  the  work. 

(h)  "Suspension"  means  the  friadng  of 
an  employee,  for  disciplinary  reasons,  in 
a  temporary  status  without  duties  and 
pay  for  more  than  14  days. 

7.  In  S  752.403,  paragraph  (a)  is 
revised  to  read  as  follows: 

S7S2.403    Standard  for  action. 

(a)  An  agency  may  take  an  adverse 
action,  including  a  performance-based 
adverse  action,  under  this  sul^art  only 
such  cause  as  will  promote  the 
efficiency  of  the  service. 

(8)  In  8  752.404,  the  second  sentence 
of  paragraph  (b)(1).  the  introductory  text 
to  paragraph  (b)(3),  and  paragraph  (b)(3) 
(ii)  through  (iv)  are  revised:  paragraph 
(b)(3)(v)  is  removed;  the  fourth  sentence 
of  paragraph  (c)(3),  and  paragraphs 
(d)(1)  and  (e)  are  revised  to  read  as 
follows:  ,.      . 

$752,404    Procedures. 

***** 

(b)  Notice  of  proposed  action.  (1) 

*  *  *  The  agency  may  not  use  material 
that  caimot  be  disclosed  to  the 
employee  of  his  or  her  representative  or 
designated  physician  under  S  297.204(c) 
of  this  chapter  to  support  the  reasons  in 
the  notice. 

*  «        •       •       • 

(3)  Under  ordinary  circumstances,  an 
employee  whose  removal  or  suspension, 
including  indefinite  suspension,  has 
been  proposed  shall  remain  in  a  duty 
status  in  his  or  her  regular  position 
during  the  advance  notice  period.  In 
those  rare  circumstances  where  the 
agency  determines  that  the  employee's 


continued  presence  in  the  woricplace 
during  the  notice  period  may  pose  a 
threat  to  the  employee  or  others,  result 
in  loss  of  or  damage  to  Govermnent 
property,  or  otherwise  jeopardize 
legitimate  Government  interests,  the 
agency  may  elect  one  or  a  combination 
of  the  following  alternatives: 

•  *        •        *        • 

(ii)  Allowing  the  employee  to  take 
leave,  or  carrying  him  or  her  in  an 
appropriate  leave  status  (annual,  sick, 
leave  without  pay,  or  absence  without 
leave)  if  the  employee  has  absented 
himself  or  herself  from  the  woricsite 
without  requesting  leave: 

(iii)  Curtailing  the  notice  period  when 
the  agency  can  invoke  the  provisions  of 
S  752.404(d)(1)  of  tills  part  die  "crime 
provision."  This  provision  may  be 
invoked  even  in  the  absence  of  judicial 
action  if  the  agency  has  reasonable- 
cause  to  believe  that  the  employee  has 
committed  a  crime  for  which  a  sentence 
of  imprisonment  may  be  imposed;  or 

(iv)  Placing  the  employee  in  a  paid, 
nonduty  status  for  such  time  as  is 
necessary  to  effect  the  action. 

(c)  *  •  * 

(3)*  *  *  If  the  employee  has  the 
requisite  years  of  service  under  the  Civil 
Service  Retirement  System  or  the 
Federal  Employees  Retirement  System, 
the  agency  shall  provide  information 
concerning  disability  retirement  *  *  * 

(d)  Exceptions.  (1)  Section  7513(b)  of 
tide  5  of  the  United  States  Code 
authorizes  an  exception  to  the  30  days' 
advance  written  notice  when  the  agency 
has  reasonable  cause  to  believe  that  the 
employee  has  committed  a  crime  for 
which  a  sentence  of  imprisonment  may 
be  imposed  and  is  proposing  a  removal 
or  suspension  (including  indefinite 
suspension).  The  agency  may  require  the 
employee  to  furnish  any  answer  to  the 
proposed  action,  and  affidavits  and 
other  documentary  evidence  in  support 
of  the  answer,  widiin  such  time  as 
would  be  reasonable,  but  not  less  than  7 
days.  When  the  circumstances  require 
that  the  employee  be  kept  away  from 
the  worksite,  the  agency  may  place  him 
or  her  in  a  nonduty  status  with  pay  for 
such  time  as  is  necessary  to  effect  the 
action. 

•  •       •       •        • 

(e)  Representation.  Section  7513(b)(3) 
of  titie  5  of  the  United  States  Code 
provides  that  an  employee  covered  by 
this  part  is  entiUed  to  be  represented  by 
an  attorney  or  other  representative.  An. 
agency  may  disallow  as  an  employee's 
representative  an  individual  whose 
activities  as  representative  would  cause 
a  conflict  of  interest  or  position,  or  an 
employee  of  the  agency  whose  release 
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front  U*  or  official  pooitfam  would  gtve 
rise  to  — reooenabW  oo8t»  or  whoeo 
priority  woik  assignments  prechidehio 
or  her  release.  |°-  >  i 

***** 

9.  hi  i  752.405.  paragraph  (b)  is 
revised  to  read  as  set  forth  below; 

iTSlMa   Appeal  and  grtovanco  rtgMs. 

*        *  *     •        *        * 

(b)  Giievaace  rights.  As  provided  at  5 
U.S.C  7121(eXl).  if  a  matter  covered  by 
this  subpart  falls  within  the  coverage  of 
an  applicable  negotiated  grievance 
pnxx^ire.  and  employee  may  elect  to 
file  a  grievance  under  that  procedure  or 
appeal  to  the  Merit  Systems  Protection 
Board  under  5  U.S.C  770L.but  not  both. 
5  US.C  ni4(aU5)  and  7121(bM3K  and 
the  terms  of  an  applicable  coDcctiva 
bargaining  agreement,  govern 
representation  for  employees  in  an 
exclusive  bargaining  unit  who  grieve  a 
matter  under  this  subpart  throu^  the 
negotiated  grievance  procedure. 

(FR  Doc  8a-12948  Filed  a-«-«8;  8:45  am} 


DEPARTHENT  OF  AGRICULTUBE 

AQricutttifM  InncotinQ  Sonnco 

7  CFR  Parts  911. 915,  f  K,  923,  and  te2 


Rates  for 

fill  iifMa  ^  ^^  ■     ■-«•--     ^-  J-  -I— 

opocnMS  RiBiuuny  uraora 

AOENCV:  Agricultural  Marketing  Service. 
;  Final  rale. 


:  This  final  role  will  authorize 
expenditures  and  establish  assessment 
rates  under  Marketing  Order  Nos.  911, 
9IS,  918,  923.  and  982  for  the  1988-«t 
fiscal  year  established  for  each  order. 
Each  marketing  order  requires  that  the 
assessment  rate  for  a  particular  fiscal 
year  shall  apply  to  all  assessable 
commodities  handled  from  the  beginning 
of  such  year.  An  annual  budget  of 
expenses  is  prepared  by  each  ' 

administrative  committee  and  submitted 
to  the  U.S.  Department  of  Agriculture  for 
approval.  The  members  of 
administrative  committees  are  handlers 
and  producers  of  die  regulated 
commodities.  They  are  familiar  with  (tie 
committees'  needs  and  with  the  costs  for 
goods,  services,  and  personnel  in  their 
local  areas,  and  arc  dius  in  a  position  to 
formulate  appropriate  budgets^  The 
assessment  rate  recommended  by  each 
committee  is  derived  by  dividing 
antidpoted  expeoMeB  by  expected 
shipments  of  1i»  commodity.  Because 
that  rate  is  apyliod  to  actual  shipments, 
it  must  be  estaUfshed  at  a  rate  which 
will  produce  sufficient  income  to  pay  the 


committees'  axpeded  eiqiensosw  ¥\iad» 
to  administer  t^esa  program  are 
derived  from  assesamants  on  h«idl«rs. 
-IWtClwa  OATCK  Aprtt  1, 1988,  throa^ 
Man^  31, 1968  [I  911.227):  Apri}  1. 1968, 
throo^  Mardi  31, 1989  [iMbJOrY 
March  1. 1968,  dinngh  February  28, 1969 
[§  918.225];  April  1, 1988,  through  Maidi 
31, 1988  f  1 923.228);  July  1, 1968,  tlmMi^ 
)une  30, 1989  [I  962.333). 
PON  niamm  MPomiA-noN  contact: 
)acquelyn  R.  Schlatter.  Marketing 
Spedabst.  Marketing  Order 
Affaninistration  Braifth.  F&V,  AMS, 
USDA.  P.O.  Box  98456,  Room  252&-S. 
Washington.  DC  20090-6458;  telephone: 
(202)  447-6120. 

SUPrLBNCNTARV  amMMATioieThis 
final  rule  is  issued  under  Marketing 
Order  Nos.  911  [7  CFR  Part  911) 
regulating  the  handling  of  limes  grown 
in  Florida:  915  [7  CFR  Part  915] 
regulating  tha  handling  of  avocados 
grows  in  South  Florida;  9ia^  CFR  Put 
918)  regulating  tha  handling  of  fra  A 
peaches  grown  in  Gemgia:  i^  [7  CFR 
Part  923]  regulating  the  handling  of 

sweet  cherries  grown  in  designated 

counties  in  Washington:  and  962  [7  CFR 
Part  9B2)  regulating  the  handling  of 
filberts/hazelnuts  grows  is  Oregon  and 
WashLagtos.  These  orders  are  effective 
under  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  [7 
U.S.C  601-674],  hereinafter  referred  to 
as  die  Act 

This  final  rule  has  been  reviewed 
under  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  t»be  a  '*noa-raafor" 
rule  imder  criteria  contained  therein. 

Pursuant  to  requirements  set  fordi  in 
&e  Regulatory  nex&ility  Act  (iff  A),  the 
Acfaniidsfrator  ol  th»  Agricultival 
Marketing  Service  (AMS)  has 
consi<tered  the  economic  impact  of  this 
final  rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  fssned  pursuant  to  tfie 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
throu^  group  action  of  essentiaBy  sraaD 
entities  acting  on  Uieir  own  behalf. 
.  Thus,  both  statutes  have  smaU  entity 
orientation  and  compatibility. 

There  are  approximately  28  handlers 
of  Florida  times,  34  handlers  at  Florida 
avocados,  18  handlers  of  Georgia 
peaches,  65  handlers  of  Washkigton 
dierries,  and  30  handlers  of 
WashlngtoaOfegon  filberto/haselsats 
subject  to  regulations  under  their 
respective  onlers,  and  approximately 
260  Florida  lime  producers.  300  Florida 


avocado  preduoecsr  MO  Geoigte  peach 
pn)dHoen»SJ09  Washingtoa  chmry 
producersr  aad  Ut»  Wasldngton- 
Oregon  filbert/liaaehntt  producers  in 
their  respective  prockwtien  areas.  SmaB 
agricttMoral  prodsoera  have  been 
defined  by  rae  SmaH  Business 
Administration  pS  CFR  121.2)  as  those 
having  averepi  ^rnes  annual  revenues 
for  the  last  tbree  years  of  less  than 
$500,00a  and  ssuil  a^cnttwal  service 
firms  are  defined  as  Aose  wdiose  gross 
aimual  receipts  are  less  tftsn  $3,500,000. 
The  majority  of  diese  handlers  and 
producers  may  be  classified  as  smaU 
entities. 

Bach  marketixig  order  reqtdres  that  the 
assessment  rate  for  a  partieular  fiscal 
year  shall  apply  to  all  assessable 
commodities  handled  from  &e  beginning 
of  such  year.  An  amnial  budget  of 
expenses  is  prepared  by  eadi 
administrative  eommittee  and  submitted 
to  the  U.S.  Department  of  Agriculture  for 
approvaL  Theraembers  of 
adminislrative  committees  are  handlers 
and  ptodnoers  of  the  regulated 
commodities.  They  are  familiar  with  the 
committee's  needs  and  with  the  costs  for 
goods,  services,  and  personnel  in  their 
local  areas  and  are  thus  in  a  position  to 
formulate  appropriate  budgets.  The 
budgets  are  ftmnulated  and  discussed  in 
public  meetings.  Thus,  all  directly 
affected  persons  have  an  opportunity  to 
participate  and  provide  input 

The  assessment  rate  recommended  by 
eadi  committee  is  derived  by  dividing 
antidpated  expenses  by  expected 
shipments  of  the  commodity.  Because 
that  rate  is  applied  to  actual  shipments, 
it  must  be  est^lished  at  a  rate  which 
will  produce  ni£Bcient  income  to  pay  the 
committees'  esqwcted  expeoBes. 
Recommended  budgets  and  rates  of 
assessment  are  usually  acted  upon  by 
the  committees  shortly  before  a  season 
starts,  and  expenses  are  incurred  on  a 
continuous  bMis.  llierefQre.  budget  and 
assessment  rats  apiwovals  must  be 
e)q)ediled  so  that  the  committees  will 
have  funds  to  pay  ikeat  exptnaen. 

The  Florida  Lioie  Admiidstrative 
Committee  (Committee)  met  on  April  13. 
1988,  and  unanimously  recommended 
1988-88  marketing  order  expenditures  of 
$233,500  and  as  assessment  rate  of  $0.15 
per  bushel  t4  fresh  Umes  shipped  under 
M.0. 911.  In  comparison,  1987-88  fiscal 
year  budgeted  eiqienditures  were 
$259y0Q0  sod  te  assessment  rate  was 
$0.15  perbaskeL  Ms|or  expenditure 
categories  is  the  1988-80  budget  are 
$nXMX)9  for  pragraa  admfaiistrstion, 
$25J00Ofor  BMckirt  development  and 
$lQil809fer  ressarck  Assessment 
income  far  18M  iOlseKpscted  to  total 
$210,00a  based  on  shipments  nf 
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1,400,000  bushels  of  limes.  Interest 
income  will  amount  to  approximately 
$7,000.  Committee  reserve  funds  will  be 
available  to  cover  the  antidpated 
$16,5Q0'defidt  for  198a-89. 

The  Avocado  Administrative 
Committee  (Committee)  met  on  April  13, 
1988,  and  unanimously  recommended 
1988-89  marketing  order  expenditures  of 
$193,500  and  an  assessment  rate  of  $0.11 
per  bushel  of  fresh  avocados.  In 
comparison.  1987-88  fiscal  year 
budgeted  expenditures  were  $200,000 
and  the  assessment  rate  was  $0.11  per 
bushel.  Major  expenditure  categories  in 
the  1988-89  budget  are  $107,300  for 
program  administration.  $25,000  for 
market  development  and  $81,200  for 
research.  Assessment  income  for  1988- 
89  is  expected  to  total  $132,000,  based 
on  shipments  of  1,200,000  bushels  of 
avocados.  Interest  income  will  amount 
to  approximately  $5,000.  Committee 
reserve  funds  will  be  available  to  cover 
the  anticipated  $56,500  deficit  for  1988- 
89. 

The  Georgia  Peach  Industry 
Committee  met  on  April  7. 1988.  and 
unanimously  recommended  1988-89 
marketing  order  expenditures  of 
$14,308.09  and  an  assessment  rate  of 
$0,005  per  bushel  of  fresh  peaches. 
Assessment  income  for  1988-89  is 
expected  to  total  $6,695  based  on 
shipments  of  1,339,000  bushels  of 
peaches.  Interest  income  will  amount  to 
approximately  $5,010.0&  Committee 
reserves  and  other  available  funds  will 
be  available  to  cover  the  anticipated 
$2,600  defidt  for  1988-89. 

The  Stone  Fruit  Executive  Mariceting 
Committee  met  on  April  14, 1988,  and 
unanimously  recommended  1988-89 
marketing  order  expenditures  for 
Washington  sweet  cherries. 
Expenditures  of  $97,210  and  aiK 
assessment  rate  of  $2.50  per  ton  of  sweet 
cherries  under  M.0. 923  were 
recommended.  In  comparison,  1987-88 
budgeted  expenditures  were  $85,100  and 
the  assessment  rate  was  $2.U0  per  ton. 
On  May  16, 1988,  the  Washington 
Cherry  Marketing  Committee  met  again 
and  revised  their  assessment  rate  to 
$2.00  per  ton  of  sweet  cherries. 
Assessment  income  for  1988-89  is 
estimated  at  $88,000  based  on  a  crop 
estimate  of  44,000  tons  of  cherries. 
Committee  reserves  and  other  funds  will 
be  available  to  cover  the  anticipated 
$8,210  deficit  for  1988-89. 

The  Filbert/Hazelnut  Marketing  Board 
(Board)  conducted  a  telephone  vote  on 
April  22, 1988,  and  unanimously 
recommended  1988-88  marketing  order 
expenditures  of  $424,100  and  an 
assessment  rate  of  $14.00  per  ton  of 
filberts/hazelnuts.  In  comparison,  1987- 
88  marketing  year  budgeted 


expenditures  were  $386,590  and  the 
assessment  rate  was  $14.00  per  ton. 
Major  expenditure  categories  in  the 
1988-89  budget  are  $63,400  for 
administration,  $245,000  for  promotion, 
and  $100,000  for  the  emergency  reserve 
fund'  Assessment  income  for  1988-89  is 
expeded  to  total  $280,000  based  on  a 
crop  estimate  of  20,000  tons  of  filberts/ 
hazehiuts.  Interest  and  incidental 
income  is  estimated  at  $31,000.  The 
Board  may  expend  operational  reserve 
funds  of  $113,100  to  meet  budgeted 
expenses.  Additional  reserve  funds  may 
be  used  to  meet  any  deficit  in 
assessment  income. 

While  this  final  action  will  impose 
some  additional  costs  on  handlers,  the 
costs  are  in  the  form  of  uniform 
assessments  on  all  handlers.  Some  of 
the  additional  costs  may  be  passed  on  to 
producers.  However,  these  costs  will  be 
significantly  offset  by  the  benefits 
derived  from  the  operation  of  the 
marketing  orders.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  action  adds  new  §S  911.227, 
915.227, 918.225, 923.228,  and  982.333, 
and  is  based  on  committee 
recommendations  and  other 
information.  A  proposed  rule  was 
published  in  the  May  13, 1988,  issue  of 
the  Federal  Register  [53  FR 17056). 
Comments  on  die  proposed  rxile  were 
invited  from  interested  persons  until 
May  23, 198a  One  comment  was 
received  from  the  Washington  Cherry 
Marketing  Committee,  in  which  they 
requested  the  establishment  of  a  revised 
assessment  rate. 

After  consideration  of  the  information 
and  recommendations  submitted  by  the 
conmiittees  and  other  available 
information,  it  is  found  that  this  final 
rule  will  tend  to  effectuate  the  declared 
policy  of  the  Act 

These  budgets  and  assessment  rates 
should  b^  expedited  because  the 
committees  need  to  have  sufficient 
funds  to  pay  their  expenses  which  are 
incurred  on  a  continuous  basis.  In 
addition,  handlers  are  aware  of  this 
action  which  was  reconunended  by  the 
committees  at  public  meetings. 
Therefore,  the  Secretary  also  finds  that 
good  cause  exists  for  not  postponing  the 
effective  date  of  this  action  until  30  days 
after  publications  in  the  Federal  Register 
(4  U.S.C.  553). 

List  of  Subjects  bi  7  CFR  Parts  911. 915. 
918. 923,  and  962 

Avocados,  Cherries,  Filberts,  Florida, 
Georgia.  Hazelnuts,  Limes,  Marketing 
agreements  and  orders.  Peaches, 
Washington. 


For  the  reasons  set  forth  in  the 
preamble,  new  |S  911.227, 91^.227, 
918.225, 923.228,  and  982.333  are  added 
as  follows: 

1.  The  authority  citation  for  7  CFR 
Parts  911, 915, 918, 923,  and  982 
continues  to  read  aq  follows: 

Authority:  Sees.  1-ia  48  Stat.  31.  as 
amended:  7  U.S.C.  601-674. 

2.  New  S§  911.227.  915.227, 918.225, 
923.226,  and  982.333  are  added  to  read 
as  follows: 

Note:  These  sections  will  not  appear  in  the 
Code  of  Federal  Regulations. 

PART  91 1— UMES  GROWN  IN 
FLORIDA 

S  911.227    Expenses  and  aseessment  rate. 

Expenses  of  $233,500  by  Florida  Lime 
Administrative  Conunittee  are 
authorized,  and  an  assessment  of  $0.15 
per  bushel  of  assessable  limes  is 
established  for  the  fiscal  year  ending 
March  31, 1988.  Unexpended  funds  may 
be  carried  over  as  a  reserve. 

PART  915— AVOCADOS  GROWN  IN 
SOUTH  FLORIDA 

§915.227    Expenses  and  assessment  rate. 

Expenses  of  $193,500  by  the  Avocado 
Administrative  Committee  are 
authorized,  and  an  assessment  rate  of 
$0.11  per  bushel  of  assessable  avocados 
is  established  for  the  fiscal  year  ending 
March  31, 1989.  Unexpended  fujids  may 
be  carried  over  as  a  reserve. 

PART  918-FRESH  PEACHES  GROWN 
INQEORGU 

S918.22S    Expenses  and  assessment  rate. 

Expenses  of  $14,306.08  by  the  Industry 
Committee  are  authorized,  and  an 
assessment  rate  of  $0,005  per  bushel  of 
peaches  is  established  for  the  fiscal 
period  ending  February  28, 1989. 
Unexpended  funds  may  be  carried  over 
as  a  reserve. 

PART  923— SWEET  CHERRIES 
GROWN  IN  DESIGNATED  COUNTIES 
IN  WASHINGTON 

§923.228    Expanses  and  assessment  rate. 

Expenses  of  $97,210  by  the 
Washington  Cherry  Marketing 
Committee  are  authorized,  and  an 
assessment  rate  of  $2.00  per  ton  of 
assessable  cherries  is  established  for 
the  fiscal  year  ending  March  31. 1989. 
Unexpended  funds  may  be  carried  over 
as  a  reserve. 
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r^daul  Ragjgter  /  Vol  S3.  No.  ill  /  Hiuraday,  June  9.  1968  /  Rules  and  Regulations  2HB7 


PARTwa  nujorra^t^gELWUTS 

GROWmM  OKfiON  AMD 


§9t2J33 

Expenses  of  $424000  by  the  FilbertjT 
Hazelnut  KCorketuag:  Bbasd  are 
authorized,  and  an  assessment  rate 
payable  ^  aacb  handler  iaaeconkuu* 
with  S  982.61  is  fixedatlGLa?  per  pmind 
of  assessable  filberts/hazelnuts  for  the 
1988-fl§  Hiavketnig  year  em&ig  June  30; 
198A  lAiaxpeaded  ftmds  may  be  carried 
over  as  a  reserve. 


Dktad:.)uBa3,1988. 
WUIiam ).  Doyia. 

Aaaociate  Deputy  Director.  Fruit  and 
Vegetable  DUaiaa. 
(FR  Doc  M-iamZ  Filed  6-8-88: 8:45  Mif 
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MMk  In  llie  OMo  Vrtey  antf  LoutovMo* 
Lojunylo(vCvwMvflM  ■nrintkiQ  AtmMi 
Oraof  AnMMJbiQ  Ordofs 


;  Agricultural  Marketii^  Service. 
USDA. 

action:  Final  rale. 

SUMMARV:  This  acHoa  amends  the 
pooUng  provisions  of  the  Ohio  VaUey 
and  Louisville-Lexington-Evansville 
milk  orders.  One  amendment  provides 
that  a  pool  cfistributing  plant  physically 
located  in  die  LouisviOe-Lexington- 
Evansville  marketing  area  would  be 
regulated  under  that  order  irrespective 
of  tfie  market  in  which  the  plant  has  a 
majority  of  its  fluid  milk  products 
distribution.  A  conforming  amendment 
is  made  in  the  Ohio  Valley  order.  Alsa 
another  amendment  pertains  only  to  the 
Louisville-Lexington-Bvansville  order. 
This  aoiendxncnt  modifies  lightly  the 
method  {as  accounting  for  excess 
diversions  to  noRpo<d  plants.  The 
amendments  are  based  on  industry 
proposals  considered  at  a  pubtic  hearing 
held  in  Louisville,  Kentucky,  June  30- 
luly  1, 1969.  Hie  aaendnents  are 
necessary  to  reSect  structural  changes 
in  the  market  and  to  promote  ordetiy 
and  efficient  marketing  of  milk  by 
praducers  and  handl«3. 
EFfECTtVE  fMOe  AugHSt  1. 1968. 

FOR  RiWTI—  WrOWMAIIUII  CONTACT: 

Maurice  M.  Martin.  Mwkating 
^cialiat..USDA/AMS/Dairy  CKvisian. 
Order  Fonwilatioa  Branch.  Room  2988; 
South  Building.  P.O.  Bok  96466^ 
Washin^on,  DC  20000-6456.  (202)  447- 
7311). 


documents  in  this  procee^ng: 
Notm*  t^Heariag:  bsusd  Jtme  IS, 

1987;  published  June  19, 1987  (52  FR 

233SI9. 
Meauametided  Decision:  Isaued^ 

Januaty  7, 086;  published  Jamiary  14. 

1988fS»FRfl7). 
AaafDeoMmr  Issued  April  28, 1988; 

published  April  28, 1988  (S3  FK  1«0«). 

Findings  and  Datenninations 

The  Inriinga  and  dattfminationa 
hereinafteff  sat  forth  seppfement  those 
that  were  made  n^en  IIub  Ohio  Valley 
and  Louisville-Lexingtan-Evansville 
orders  ware  fat  iMoed  and  when  thejr 
wese  amtoded.  TIm  pscwiaos  fittdinga 
and  determinations  are  Iwiriiy  ratified 
and  tonfiinied;  excqit  whcse  ttey  may 
cmflict  with  these  set  forth  hneia. 

ia)  Fmdings  upon  the  basia  ef  die 
hearing  leewd.  Pwsuant  to  the 
provisione  of  the  AgncultuEal  Marketing 
Agreement  Act  of  1937.  as  amended  (7 
U.S.C.  601-6M),  Old  the  applicable  rules 
of  practice  and  procadare  governing  the 
formulation  of  marketing  a^eements 
and  marketing  orders  (7  cm  Part  90^  a 
public  hearing  was  held  upon  certam 
proposed  amencfanents  to  the  tentative 
marketing  agreements  and  to  the  orders 
regulating  the  handling  of  milk  in  the 
Ohio  VaUey  and  LouisviUe-Lexington- 
Evansvilla  marketing  areas. 

Upon  the  basis  of  die  evidence 
introduced  at  such  hearing  and  the 
record  thereof,  it  is  found  that: 

(1)  The  said  orders  as  hereby 
amended,  and  aU  of  the  terms  and 
conditk»s  thereof,  will  tend  to 
effectuate  the  deckred  policy  of  the  Act: 

(2}  The  parity  prices  of  nilk,  as 
determined  pursuant  to  sectitm  2  of  the 
Act  are  not  reasonable  in  view  of  the 
price  of  feeds,  available  supplies  of 
feeds,  and  other  economic  conditions 
which  affect  market  supply  and  demand 
for  milk  in  the  said  marketing  areas:  and 
the  mininuMtt  prices  specified  in  the 
orders  as  herein  amended,  are  such 
prices  as  wiU  r«rflect  the  aforesaid 
factors,  e^ure  a  sufficient  quantity  of 
pure  and  whoiesoiae  milk,  and  be  in  the 
public  interest;  and 

(3)  The  said  orders  as  hereby 
amended  regulate  the  handling  of  mUk 
in  the  same  manner  as.  and  are 
applicable  only  to  persons  in  the 
respective  classes  of  industrial  or 
commercial  activity  specified  in.  the 
marketing  agreements  upon  adnch  a 
hearing  has  been  held. 

(b)  Dieterminations.  It  is  hereby 
determined  that: 

(1}  The  refusal  or  fa^ure  of  handlers 
(excluding  cooperative  associationa 
specified  in  section  8g(9)  of  the  Act)  of 
more  than  50  percent  of  the  milk,  which 


is  inaikeled  wrftfain  die  matkeling  areas, 
to  sign  a  proposed  marketing  agreement, 
tends  to  pceeent  the  effectuation  of  the 
declared  p<Mef  of  the  Act; 

(2)  The  issuance  of  this  order 
amending  the  orders  fa  the  only 
practicat  means  pursuant  to  the 
declared  poHey  of  the  Act  of  advancing 
the  fnterests  of  producers  as  defined  in 
each  order;  and 

(3)  The  Essuance  of  the  order 
amending  the  order  is  approved  er 
favored  by  at  least  two-thirds  of  the 
proAicers  who  during  the  determined 
represenlatfve  paiiod  were  engaged  in 
the  production  of  mi&  for  sale  in  the 
marketing  areas. 

List  of  Subjects  in  7  CFR  hits  1083  and 
104» 

Milk  suiitetBig.  ocdan*.  Jdilk.  Daisy 
produeta,  ■  -  ..,  ;i«.  -  't-.-  •• 

Order  Relative  to  Handling 

It  is  therefore  ordered.  That  on  and 
after  the  effective  date  hereof,  the 
handlfog  of  ndtk  in  die  Ohio  Valley  and 
Louisuffie-Lexii^ton-Evansville 
marketing  areas  shall  be  in  conformity 
to  and  in  compliance  with  the  terms  and 
conditions  of  the  aforesaid  orders,  as 
amended,  and  as  hereby  further 
amended,  as  foHowr. 

1.  The  authority  citation  for  7  CFR 
Parts  1033  and  1046  continues  to  read  as 
follows: 

Authority:  Sees.  1-19, 48  StaU  31.  as 
amended:  7  U.&C  801-674. 

PART  1033— MILK  IM  THE  OHIO 
VALLEY  MARKETING  AREA 

2.  Section  1033.56  is  amended  by 
revising  the  first  sentence  of  paragraph 
(a)  througlTthe  first  comma  and  adding  a 
new  para^aph  (c)  to  read  as  follows: 

S106SM   Wants  SMblsctle  ether  Fadsral 


(a)  Except  as  specified  in  9  1033.31 
and  in  paragraphs  (b)  and  (c)  of  this 
section, 

4  *  •  *  * 

(c)  A  plant  quahfied  pursuant  to 
9  1033tl2(a)  which  also  meets  the 
requirements  of  a  fuUy  regulated  plant 
pursuant  to  the  provisimas  of  another 
Federal  order  on  the  basis  of 
distribution  in  such  ether  marketing  area 
and  firom  which  the  Secretary 
determines  roots  disposition,  except 
filled  milk,  daring  the  aaxtth  in  this 
marketing  aree  ie  greater  then  route 
disposition  in  such  other  marketing  area 
but  whicli  plant  ia.  nevertheless,  fully 
regulated  under  such  other  Federal 
order. 


PART  1046-MILK  IN  THE 
LOUISVILLE4XXINQTON- 
EVANSVILiE  MARKETING  AREA 

3.  Section  104eJ'  is  amended  by 
revising  paragraph  ^)  to  read  as 
follows: 


S1048u7 


(e)  Hie  term  "pod  plant"  shall  not 
apply  to  the  following  plants: 

(1)  A  producer-handier  plant; 

(2)  Unless  determuied  otherwiae  by 
the  Secretaiy,  a  milk  plant  during  any 
month  in  wi^  the  miBc  at  suiA  plant 
would  be  subject  to  the  fuicing  and 
pooling  provisions  of  another  order 
issued  pursuant  to  the  Act,  exc^fe 

(i)  A  plant  that  qualifies  as  a  pool 
plant  pursaant  to  pan^raph  (a),  (b),  (c) 
or  (d)  of  this  section  and  a  greater 
volume  of  fluid  milk  products,  except 
filled  milk,  is  disposed  of  fivm  such 
plant  in  the  Louisville-Lexington- 
Evansville  maiketing  area  to  other  pool 
plants  and  to  retail  orAvholesala  outlets 
than  in  the  marketing  area  regulated 
pursuant  to  such  other  order  during  the 
current  month;  and 

(ii)  A  plant  diat  qualifies  as  a  pool 
plant  pursuant  to  paragra]^  (a)  of  this 
section  and  which  also  meets  the 
pooling  requirements  of  another  Federal 
order  on  the  basis  of  route  disposition  if 
die  plant  is  located  in  die  Louisville- 
Lexington-Bvansville  marketing  area 
and  this  order's  Class  I  price  applicable 
at  die  plant  is  not  less  than  the  Class  I 
price  that  would  be  applicable  at  die 
plant  if  regulated  under  the  order  for  the 
Federal  order  marketing  area  in  which 
the  plant  has  the  greatest  route 
disposition;  and 

(3)  A  plant  that  qualifies  as  a  pool 
plant  pursuant  to  paragra]^  (a)  of  this 
section  and  which  also  meets  the 
requirements  of  a  fully  regulated  plant 
pursuant  to  the  {mnrisions  of  another 
Federal  order  on  the  basis  oif 
distribution  in  such  other  marketing  area 
and  from  which  the  Secretary 
determines  route  disposition,  except 
filled  milk,  during  the  month  in  this 
marketing  area  is  greater  dian  route 
disposition  in  such  other  marketing  area 
but  which  plant  is,  nevertheless,  fully 
regulated  under  such  other  Federal 
order. 

4.  Section  1046.13  is  amended  by 
adding  a  new  paragraph  (c)(4)  to  read  as 
follows: 

91046l13    ProduMrmHlL 

*     .    •        *        *        * 

(€)•   •   • 

(4)  Any  milk  diverted  in  excess  of  the 
limits  prescribed  in  paragraph  (c)(3)  of 
this  section  shall  not  be  producer  milk. 


The  diverting  handler  shall  designate 
the  farmer  deliveries  that  shaU  not  be 
producer  milk.  If  the  handler  fails  to 
make  such  designation,  no  milk  diverted 
by  such  handler  pursuant  to  this 
paragraph  shaU  be  producer  milk. 
•       •       •       •       • 

Signed  at  Waahington.  DC  on:  June  3. 1888. 

KooMlhAGUIat. 

Asaiatant  Secretary  for  Marketing  and 
Inspection  Servkxs. 

(HI  Doc.  88-13013  Filed  e-8-88: 8:45  am] 


NUCLEAR  REGULATORY 

lOCFRPwtSS 

Otagnoatlc  MisadinMelratfon  Report 


AQENCV:  Nuclear  Regulatory 
Commission. 

ACTION:  Final  rule. 


v:  The  Nuclear  Regulatory 
Commission  (NRC)  is  amending  its 
regulatikms  for  the  medical  use  of 
byproduct  material  to  indicate  the  form 
to  be  used  for  reporting  diagnostic 
misadministrations.  This  action  is 
intended  to  inform  the  public  of  the 
development  and  availability  of  the 
form  that  medical  licensees  must  use  to 
meet  this  reporting  requirement 
EFFECTIVE  DATE:  June  9, 1988. 

ADDRESSED  A  copy  of  Form  NRC  473 
may  be  examined  at  the  Commission's 
Public  Document  Room  at  1717  H  Street  ' 
NW.,  Washington,  DC.  Single  copies  are 
available  from  James  H.  Myers,  Office  of 
Nuclear  Material  Safety  and  Safeguards. 
U.S.  Nuclear  Regulatory  Commission. 
Washington.  DC  20555,  Telephone:  (301) 
492-0635. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  H.  Myers.  Office  of  Nuclear 
Material  Safety  and  Safeguards.  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  DC  20555.  Telephone:  (301) 
492-0635. 

8UPPLEIIENTARV  INFORSIATION:  TheNRC 
amended  its  regulations  for  the  medical 
use  of  byproduct  material  to  require 
licensees  to  report  certain  diagnostic 
misadministrations  to  the  NRC  on  a 
special  NRC  form.  This  matter  was 
discussed  in  the  final  rule  revising  10 
CFR  Part  35  (51  FR  36632.  October  16. 
1988). 

The  NRC  staff  has  developed  die 
form,  and  the  Office  of  Management  and 
Budget  (OMB)  has  approved  its  use.  The 
NRC  is  amending  its  regulaticms  to 
insert  the  form  number  in  the  regulatory 


text.  A  copy  of  the  form  will  be  mailed 
to  NRC  medical  use  licensees. 
This  amendment  it  s  minor 
administrative  change  to  an  existing  * 
final  rule.  It  merely  adds  the  form 
number  tot  an  NRC  form  to  the  codified 
rule.  The  number  had  been  omitted 
because  OMB  had  not  mir^plyted  its 
review.  Based  on  this,  good  cause  exists 
to  find  that  the  notice  and  public 
procedure  provisions  of  the 
Administrative  Procedure  Act  are 
uimecessary  pursuant  to  the  exemption 
provision  found  in  5  U.S.C.  553(b)(B). 
Therefore,  the  amendment  is  effective 
upon  publication  in  the  Federal  Register. 

Administradve  Statements 

Environmental  Impact:  Categorical 
Exclusion. 
The  NRC  has  determined  diat  diis 
.  regulation  is  the  type  of  action  described 
in  categorical  exclusion  10  CFR 
51.22(c)(3).  Therefore,  neidier  an 
environmental  impact  statement  nor  an 
environmental  assessment  has  been 
prepared  for  this  final  rule. 

Paperwork  Reduction  Act  Statement 

This  final  rule  amends  information 
collection  requirements  that  are  subject 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq.).  These 
requirements  were  approved  by  the 
Office  of  Management  and  Budget  under 
OMB  Number  3150-0140. 

List  of  Subjects  m  10  CFR  Part  3S 

Byproduct  material  Drugs,  Health 
facilities.  Health  professions, 
Incorporation  by  referenca,  Medical 
devices.  Nuclear  materials, 
Occupational  safety  and  health.  Penalty. 
Radiation  protection.  Reporting  and 
recordkeeping  requirements. 

Regulatory  Text 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954.  as  amended, 
the  Energy  Reorganization  Act  of  1974. 
as  amended,  and  5  U.S.C.  553  the  NRC  is 
adopting  the  following  amendment  to  10 
CFR  Part  35. 

PART  35— MEDICAL  tISE  OF 
BYPRODUCT  MATERIAL 

1.  The  authority  citation  for  Part  3S 
continues  to  read  as  foUotvs: 

Audiority:  Sec  161. 88  Stat.  948,  as 
amended  (42  U.S.C.  2201);  lec  201. 88  Stat 
1242.  as  amended  (42  US.C.  5841). 

S  35.33    [Amendad] 

2.  In  f  3S.33,  paragraph  (^  is  amended 
by  removing  footnote  1  and  by  inserting 
"Form  NRC  473"  in  place  of  "Form 
NRC  — "  in  the  second  sentence. 
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Dated  at  Rockville.  MD,  this  27th  day  of 
Mayisea. 

For  the  Nuclear  Regulatory  Commission. 
Victor  Steilo,  )r.. 

Executive  Director  for  Operations. 
[FR  Doc  8S-12965  Filed  6-A-88;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart39 

[Docket  Ho.  tr-CE-aS-AO;  Amdt  3»-5M4] 

Airworthineaa  Diractiv— ;  Batch 
Modaia  35, 35R,  A35,  B35,  C3S,  D3S, 
E35,  F35,  G3S,  H35,  J35,  K35,  M35,  N35, 
P35,  S3S,  V35.  V3SA  and  V35B 
Airplanaa 

AOOICV:  Federal  Aviation 
Administration  (FAA],  DOT. 
action:  Final  rule. 


FadeoJ  Hagjatet  /  Vol.  Sa.  No.  Ill  /  Thmraday.  jone  9.  1986  /  Rules  and  Regulations  21829 


f.  This  amendment  revises 
Airworthiness  Directive  (AD)  87-20-02, 
Amendment  39-5728,  applicable  to 
certain  Beech  Models  35,  35R.  A35,  B35, 
C35,  D35.  E35,  F35,  G35.  H35. 135,  K35, 
M35,  N35.  P35,  S35,  V35.  V35A  and  V35B 
airplanes.  AD  87-20-02  requires 
incorporation  of  the  airspeed  limitations 
required  by  AD  86-21-07  and  also  adds 
provisions  for  removing  these 
limitations  with  the  incorporation  of 
modifications  identified  in  Beech 
Mandatory  Service  Bulletin  (SB)  2189, 
dated  May  1987.  A  check  of  the 
accuracy  of  weight  and  balance  data  for 
all  airplanes  and  of  the  ruddervator 
static  balance  for  the  Models  C35 
through  V35B  is  also  required.  The 
revision  specified  herein  will  allow 
installation  of  Mike  Smith  Aero,  Inc. 
(MSA)  Tail-Safe  external  angles  per 
Supplemental  Type  Certificate  (STC] 
SAie49CE  in  lieu  of  the  Beech  stabilizer 
reinforcements  for  Models  S35,  V35, 
V35A.  and  V35B  airplanes.  This  revision 
will  relieve  operators  of  the  unnecessary 
burden  of  removing  or  trimming  these 
Tail-Safe  angles  to  accommodate  the 
Beech  stabilizer  reinforcement. 
DATES:  Effective  Date:  ]une  15, 1988. 
Compliance:  As  prescribed  in  the  body 
of  the  AD. 

AOONCSSCS:  Beech  Mandatory  Sovice 
Bulletin  No.  2188.  dated  May  1967. 
applicable  to  this  AD  may  be  obtained 
from  Beech  Aircraft  Corporation, 
Commercial  Service.  Department  52, 
P.O.  Box  85.  Wichita.  KS  67201-0085; 
telephone  316-681-7279.  This 
information  may  be  examined  at  the 
Rules  Docket.  FAA  Office  of  the 
Regional  Counsel,  Room  1558, 601  East 
12th  Street,  ICansas  City.  Missouri  64106. 


ran  FURIIMR  INFOHMATIOII  CONTACT! 
Mr.  Brian  Yanez,  FAA.  Wichita  Aircraft 
Certification  Office.  ACE-120W,  1801 
Airport  Road.  Room  100.  Mid-Continent 
Airport  Wichita.  Kansas  67200: 
telephone  (316)  946-4409. 
SUPPtEMENTARV  tNTOmiATION:  This 
amendment  revises  AD  87-20-02, 
Amendment  39-5728  (52  PR  35883: 
September  23, 1987)  applicable  to  all 
Beech  Models  35,  35R,  A35.  B35,  C35, 
D35.  E35,  F35.  035.  H35.  JSS,  K35,  M35, 
N35.  P35,  S35.  V35.  V35A  and  V35B 
airplanes  except  those  modified  per 
Supplemental  Type  Certificate  (STC) 
SA2149CE  (straight  tail  conversion).  AD 
87-20-02  incorporated  the  airspeed 
limitations  required  by  DA  86-21-07  to 
preclude  producing  airloads  within  the 
fiight  envelope  that  could  result  in 
structural  failure  of  the  V-tail.  AD  87- 
20-02  also  has  provisions  for  removing 
these  limitations.  One  provision  is  the 
installation  of  the  Beech  stabilizer 
reinforcement.  This  installation  requires 
the  removal  or  trimming  of  previous 
modifications  installed  by  STC. 
Subsequent  to  issuance  of  AD  87-20-02, 
Mike  Smith  Aero,  Inc  (MSA)  performed 
a  structural  test  that  demonstrated  that 
the  MSA  Tail-Safe  modification, 
installed  per  STC  SA1649CE  for  Models 
S35.  V35,  V35A,  and  V35B  airplanes,  is 
equivalent  to  the  Beech  stabilizer 
reinforcement  This  revision  to  AD  87- 
20-02  will  permit  the  use  of  the  Tail-Safe 
modification  in  lieu  of  the  Beech 
stabilizer  reinforcements. 

Therefore,  the  FAA  is  revising  AD  87- 
20-02  by  allowing  the  use  of  the  MSA 
Tail-Safe  external  angles  installed  per 
STC  SA1649CE.  for  Models  S35,  V35, 
V35A  and  V35B  airplanes,  in  lieu  of  the 
Beech  stabilizer  reinforcements.  In 
addition,  minor  editorial  clarifications 
have  been  made  to  the  AD.  This  action 
relieves  an  unnecessary  burden  on  those 
operators  which  have  installed  MSA 
Tail-Safe  external  angles,  imposes  no 
additional  burden  on  any  person,  and 
precludes  unnecessary  modification  or 
alteration  of  airplanes  equipped  with 
Tail-Safe  external  angles  MSA  STC 
SA1649CE  Therefore,  notice  and  public 
procedure  hereon  are  unnecessary, 
contrary  to  the  public  interest  and  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

The  regulations  set  forth  in  this 
amendment  are  promulgated  pursuant  to 
authority  in  the  Federal  Aviation  Act  of 
1958.  as  amended  (49  U.S.C.  1301,  et 
seq.).  which  statute  is  construed  to 
preempt  State  law  regulating  the  same 
subject.  Thus,  in  accordance  with 
Executive  Order  12612,  it  is  determined 
that  such  regulation  does  not  have 
federalism  implications  warranting  the 


preparation  of  a  Federalism 
Assessment 

The  FAA  has  determined  that  this 
amendment  is  not  major  under  section  8 
of  Executive  Order  12291.  It  is 
impracticable  for  ttie  agency  to  follow 
the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  rule  must 
be  issued  immediately  to  relieve 
uimecessary  economic  burden  by  further 
.  modification  to  the  aircraft  If  this  action 
is  subsequently  determined  to  involve  a 
significant  regulation,  a  final  regulatory 
evaluation  or  analysis,  as  appropriate, 
will  be  prepared  and  placed  in  the 
regulatory  docket  (otherwise,  an 
evaluation  is  not  required).  A  copy  of  it 
when  filed,  may  be  obtained  by 
contacting  the  Rules  Docket  at  the  ,        .. 
location  under  the  caption  "aodhesscs'* 
at  the  location  identified. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft  Aviation 
safety,  Safety. 

Adoptitm  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  S  39.13  of  Part  39  of  the  FAR  as 
follows:  ^ 

PART39-{AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authoiity:  49  U.S.C  1354(a).  1421  and  1423: 
49  U.S.C  10B(g)  (Revised.  Pub.  L  87-449. 
January  12. 1963);  and  14  CFR  11.89. 

S  39.13    [Amended] 

2.  By  revising  and  reissuing  AD  87-20- 
02,  Amendment  39-5728,  as  follows: 

Baedi:  AppUes  to  aU  Model  35, 35R.  A35,  B35. 
C35.  D35.  E35,  F35.  G35.  H35. 135.  K35, 
M35.  N35.  P35,  S35,  V35.  V35A.  and  V35B 
(all  serial  numbers)  airplanes  certificated 
in  any  category  except  to  those  Models 
S35.  V35,  V35A  and  V36B  airplanes 
modified  per  Supplemental  Ty^ 
CerUficale  (STC)  SA2149CE  (straight  tail 
conversion). 
Compliance:  Required  as  indicated,  unless 
already  accomplished. 

To  minimize  the  possibility  for  in-flight 
failures  due  to  inadequate  strength  of  the  V- 
tail,  and/or  adverse  fli^t  characteristics 
resulting  from  operation  outside  the  aft  limit 
of  the  center  of  gravity  envelope,  accomplish 
the  following: 

(a)  Prior  to  further  flight  after  the  effective 
date  of  this  AD.  unless  accomplished  per  AD 
86-21-07: 

(1)  For  Models  35.  35R,  A35,  B35.  C35,  D35, 
E35.  F3S  or  G35: 

(A)  Fabricate  and  install  on  the  instrument 
panel  as  near  as  possible  to  the  airspeed 
indicator  and  in  clear  view  of  the  pilot  the 
foUowing  placard  using  letters  of  0.10  inch 
minimum  height  "Never  exceed  speed,  V... 


144  MPH  (125  knots)  IAS;  MaxioMB 
structunl  cniiaii«  apead.  Vm,  136  MPH  (117 
knoto)  IAS;|laseuvefiag  speed.  V^^  127  MPH 
(110knoU)IAS." 

(B)  Mark  the  outside  surface  of  the 
airspeed  indicator  with  Unes  of 
approximately  1/16  inch  by  3/16  inch  as 
follows: 

(i)  Red  line  at  144  MPH  (125  knots),  and 
(ii)  Yeikm  tins  at  13S  MPH  (117  knots),  and 
(iii)  A  white  slippage  mark  between  the 

airspeed  indicator  glass  and  case  to  visually 

verily  glass  has  not  rotated. 

(C)  Place  a  oniyofAO  86-21-07.  or  AD  87- 
20-02.  or  AD  87-a0-02Rl  in  the  Pilot's 
Operating  Handbook  and  FAA  approved 
Airplane  Flight  Manual  (POH/AFM)  and 
observe  the  specified  limits. 

(D)  Operate  the  airplane  in  accordance 
with  these  speed  hnutatioos. 

(2)  For  Models  H35.  I3&.  K3S.  M35.  N35.  P35, 
S35,  V3S,  V35A.  and  V35B: 

(A)  Fabricate  and  install  on  the  instrument 
panel  as  near  as  possible  to  the  airspeed 
indicator  and  in  dear  view  of  the  pilot  the 
following  placard.using  letters  of  aiO  inch 
minimum  height  "Never  axoeed  speed,  V^. 
197  VSPH  (171  knoU)  IAS;  Maximum 
structural  cnuaing  speed.  V^.  177  MPH  (154 
knots]  IAS;  Maneuvering  speed.  Va.  132  MPH 
(115  knote)  IAS." 

(B)  Mark  the  outside  surface  of  the 
airspeed  indicator  widi  lines  of 
approximate  1/16  ind>  l^  3/16  inch  as 
follows: 

(i)  Red  line  at  197  MPH  (171  knots),  and 
(ii)  Yellow  Kne  at  177  MPH  (154  knots),  and 
(iii)  A  white  slippage  mark  l>etween  the 

airspeed  indicator  glass  and  case  to  visually 

verify  glass  has  not  rotated. 

(C)  Place  a  copy  of  AD  86-21-07,  or  AD  87- 
20-02  or  AD  87-2CMI2R1  in  the  P(»1/AFM 
and  observe  the  specified  limits. 

(D)  Operate  the  airplane  in  accordance 
with  these  speed  Umitatioas. 

(3)  For  all  applicable  models,  fabricate  and 
install  on  the  instrument  panel  over  the 
existkig  'Utility  Category"  placard  the 
following  placard  using  letters  of  0.10  inch 
•minimum  heig^fc  "Normal  Category 
Operation  Only''  and  operate  the  airplane 
accordingly. 

(4)  The  requirements  of  paragraph  (a)  may 
be  accompUshad  by  the  holder  of  a  pilot 
certificate  issued  under  Part  61  of  the  Federal 
Aviation  Ragulatiens  on  any  airplane  owned 
or  operated  by  him  which  is  not  used  under 
Part  121  or  135.  The  person  accomplishing 
these  actions  must  make  the  appropriate  - 
aircraft  maintenance  record  enby  as 
prescribed  in  FAR  43A 

(b)  Widiin  die  next  12  calender  months 
'  after  the  effective  date  of  this  AD,  for  Models 
C35.  D35.  B3S.  F3S.  G35.  H3S.  135,  K35,  M3S. 
N3S»  PS5.S35.V35.  V35A  and  V3SB  airplanes 
aocompUsli  the  following: 

(1)  Visually  Inspect  the  empennage,  aft 
fuselage  and  raddervator  control  system  in 
accordance  with  the  appropriate  kit 
instructions  apedfijsd  tai  Beech  Service 
Bulletin  (SB)  Zias.  Parfbrm  the  foUowing 
corrective  actions  as  defined  by  these 
instructions: 

(A)  Replace  or  repair  structural 
components  as  required. 

(B)  Set  the  elevator,  rudder  and  tab  system 
travels,  cable  tensions  and  rigging  as 


specified  in  the  appropriate  airplane 
mainlenance  or  shop  manual  as  referenced  in 
SB  2186. 

(2)  Remove  all  external  stabilizer 
reinforcements  incorporated  per  STC 
SA845GL.  S A84aGU  SAtOSOCE.  SA228eNM 
or  SA2287NM.  Seal  or  fiU  any  residual  holes 
with  appropriate  size  rivets.  The  internal  stub 
spar  incorporated  by  8A1849CB  and 
SA16S0CE  may  be  retained.  Tlie  external 
angles  iiutalled  per  STC  SA1649CE  may  also 
be  retained  by  properly  trimming  the  leading 
edge  section  to  permit  the  installation  of  the 
stalrilizer  reinforcement  per  paragraph  (b)(4) 
of  this  AD.  For  Models  S35.  V35,  VSSA  and 
V35B,  the  external  angles  installed  per  STC 
SA1649CE  may  be  retained  in  lieu  of  the 
stabilizer  reinfiDrcement  per  paragra|rii  (b)(4) 
of  this  AD.  if  any  odier  modification  has  been 
incorporated  on  the  stabilize,  notify  the 
Wichita  Aircraft  Certification  Office, 
telephone  (316)  946-4400  prior  to 
accomplishing  paragrai^  (bK4)  of  this  AD. 

(3)  Determine  the  accuracy  of  the  static 
balance  of  the  ruddervator  by  reviewing  the 
airplane  records.  If  any  repainting, 
modification,  repair  to  the  ruddervators  has 
been  made  since  the  last  l>alance.  check  the 
static  balance  of  the  ruddervator  and  balance 
as  necessary  using  the  methods  and  criteria 
specified  in  the  appropriate  Airplane 
Maintenance  or  Shop  Manual  "These  manuals 
are  referenced  in  SB  2188. 

(4)  Following  completion  of  paragraph 
(b)(1).  (b)(2).  and  (b)(3]  of  this  AD,  instaU 
stabilizer  reinforcements  in  accordance  with 
Beech  SB2188,  unless  the  Tail-Safe  external 
angles  are  installed  per  STC  SAie49CE  for 
Models  S35.  V35,  V3SA,  and  V35B.  Install 
warning  placards  and  set  elevator  nose  down 
trim  in  accordance  with  Beech  SB  2186  and 
for  Models  C35,  D35,  E35,  F35,  and  G35 
replace  ruddervator  tab  control  cables  with 
larger  diameter  cables  in  accordance  with  SB 
2188. 

(5)  Place  the  revision/supplement  to  die 
POH/AFM  specified  in  SB  2188  in  the 
airplane.  Assure  that  the  correct  POH/AFM. 
as  listed  in  the  latest  revision  to  the 
appropriate  Type  Certificate  Data  Sheet 
(TCDS).  is  installed  in  the  airplane. 

(c)  Upon  completion  of  die  requirements  of 
paragraph  (b)  of  this  AD,  as  applicable, 
within  the  next  12  calender  months  after  the 
effective  date  of  this  AD,  for  all  35  Series 
airplanes  determine  the  accuracy  of  airplane 
basic  empty  weight  and  balance  information 
using  one  of  the  following  three  methods: 

(1)  Metiiod  Number  1: 

(A)  Review  existing  weight  and  balance 
documentation  to  assure  completeness  and 
accuracy  of  the  documentation  from  the  most 
recent  FAA  approved  weighing,  or  from 
factory  delivery,  to  date  of  compliance  with 
this  AD. 

(B)  Inspect  the  airplane  and  compare  the 
actual  configuration  of  the  airplane  to  the 
configuration  described  in  the  weight  and 
balaiKse  documentation,  and 

(C)  If  equipment  additions  or  deletions  are 
not  reflected  in  the  documentation  or  if 
modifications  affecting  the  location  of  the 
center  of  gravity  (e.g.  paint  or  structural 
repairs)  are  not  documented,  determine  the 
accuracy  of  the  airplane  weight  and  balance 
data  by  using  either  method  number  2  shown 


in  paragraph  (cRZ)  of  this  AD  or  weigh  the 
airplane  as  specified  in  paragraph  (c)(3)  of 
this  AD. 
(2)  Method  Number  2: 

(A)  Assemble  thefoWawing  equipment: 

(1)  Ohe  certified  platform  scale  having  a 
range  of  750  to  1000  pounds  capable  of 
supporting  the  nose  wheel  without  contacting 
the  rest  of  the  airplane. 

(2)  One  scale  ramp  of  sofiident  incline  to 
allow  rolhog  the  aase  wheel  onto  the  scale. 

(3)  One  gear  strut  iniladMi  system  capable 
of  inflating  the  gear  stnrts  to  fall  extension. 

(B)  Procedure: 

(1)  Prepare  the  aiiplane  for  weighing, 
utilizing  steps  2, 3  and  4  of  the  Weighhig 
Instructions  in  the  Weight  and  Balance 
Section  of  the  POH/AFM 

Ensure  that  the  scale  and  airplane  are  on  a 
level  hangar  floor  and  the  aircrafi  is  shielded 
from  any  wind. 

(2)  Inflate  the  main  gear  struts  to  maximum 
extension  and  completely  deflate  the  nose 
strut.  Inflate  tires  to  the  correct  tire  pressures 
as  listed  in  appropriate  Maintenance  or  Shop 
Manual 

CAUTION:  When  deflating  the  nose  strut, 
the  aircraft  may  drop  suddenly. 

(3)  Adjust  the  height  of  the  scale  platform 
to  12  inches  above  the  hangar  floor. 

(4)  Position  the  nose  wheel  onto  the  scale 
ensuring  that  the  remainder  of  the  airplane 
does  not  contact  the  scale  and  verify  the 
proper  wheel  height.  Set  the  parking  brake 
and/or  chock  the  main  wheels. 

(5)  Record  the  net  weight  from  tlie  scale. 

(6)  Remove  the  nose  wheel  from  the  scale. 

(7)  Adjust  the  gear  struts,  per  the 
appropriate  Maintenance  or  Shop  Manual,  to 
the  proper  extension  lengths. 

(8)  Subtract  the  following  unusable,  less 
undrainable.  fuel  from  the  current  airplane 
Basic  Empty  Weight  CG  and  Moment: 


Mo- 

Weight 

Arm 

FIMOt 

Obs) 

(in) 

t, 

For  aR  AirplwMs:  and 

34.5 

79.1 

2.730 

m  adiMon,  tor  Airplanes 

with  10  gaSon  iwing  auxS- 

i«y  tarOw  or 

5.0 

94.0 

470 

In  addWon.  lor  Airplanes 

witti  20  gaBon  audiaiy 

feaalms  tanks 

9.0 

139.0 

399 

(9)  Multiply  the  net  weight  obtained  in 
paragraph  (5)  by  63.25  to  obtain  momeat 

(10)  Divide  the  weight  obtained  in 
paragraph  (8)  into  the  moment  obtained  in 
paragraph  (9)  to  determine  a  value  for  X. 

(11)  Calculate  a  value  of  CG  from:  CC- 
92.50-l.OlX. 

(12)  Subtract  the  CG  obtained  in  paragraph 
(11)  from  the  CG  obtained  in  paragraph  (8). 

(13)  If  the  results  of  paragraph  (12j  indicate 
the  difference  in  CG  to  be  less  than  0.5 
inches,  continue  to  use  the  basic  empty 
airplane  weight  and  CG  data  Usted  in  the 
existing  airplane  records  as  the  basis  for 
computing  the  weight  and  CG  for  the  loaded 
airplane  using  the  criteria  specified  in  the 
POH/AFM.  Weight  and  Balance  Section. 
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(14)  If  the  results  of  paragraph  (12)  indicate 
the  difference  in  CG  to  be  more  than  (X5 
inches,  determine  the  basic  empty  weight  and 
CC  of  the  airplane  using  Method  Number  3. 

Note:  Sample  Calculation: 

Basic  Empty  Weight  (BEW)  Obs.) 2S»Li 

Arm  (in.) 78J 

Moment  (in-lbs.) 161j650 


Paragraph  (5): 
Nose  Wheel  Weight  (lbs.) 341 


Weight  (lbs)         Am  (in) 


Paragraph 

2.064.5 
-34J 


7&3 
79.1 


Moment  (in- 
lbs) 


161.650 
-2.730 


2030.0 


(•) 


15ejS20 


(158920) 

*Ann=  =7&29 

(203a0) 


Paragraph  (9);  Moment =(341  lbs)  X  (83.26 
in) =28388  in-lbs. 
Paragraph  (10):  . 


X= 


(28388 
in-lbs) 

(2030.0 
»b) 


=13.98 
in. 


Paragraph  (11);  CG=92.50 
in.-(1.01)x(13.9e  in)=78.38  in. 

Paragraph  (12):  Difference =(78.29 
in)-(78J8in)=0.09in. 

Airplane  is  within  xx  in  tolerance, 
therefore  Paragraph  (13)  applies.±a5  in 
tolerance,  therefore  Paragraph  (13)  applies. 

(3)  Method  Number  3: 

(1)  Determine  the  basic  empty  wei^t  and 
CG  of  the  empty  airplane  using  the  Weighing 
Instructions  in  the  Weight  and  Balance 
Section  of  the  POH/AFM.  Record  the  results 
in  the  airplane  records,  and  use  these  new 
values  as  the  basis  for  computing  the  weight 
and  CG  information  as  specified  in  the  POH/ 
AFM.  Weight  and  Balance  Section. 

(d)  Upon  completion  of  the  requirements  of 
paragraphs  (b)  and  (c),  as  applicable,  remove 
the  following  that  were  installed  in 
accordance  with  AD  8ft-21-07,  Amendment 
39-5474,  or  in  accordance  with  paragraph  (a) 
of  this  AD. 

(1)  The  airspeed  placards  and  airspeed 
indicator  markings,  and  resume  operations 
observing  the  original  Umits. 

(2)  The  copy  of  AD  86-21-07.  or  AD  87-20- 
02,  or  AD  87-20-02R1  from  the  POH/AFM. 

(3)  The  "Normal  Category  Operations 
Only"  placard. 

(e]  Special  Flight  Permit  may  be  issued  in 
accordance  with  FAR  21.197  to  operate 


airplanes  to  a  base  in  order  to  comply  with 
the  requirement*  of  paragraph  (b)  thru  (d)  of 
this  AD. 

(f)  An  equivalent  method  of  compliance 
with  this  AD  may  be  used  when  approved  by 
the  Manager.  Wichita  Aircraft  Certification 
Office,  Federal  Aviation  Administration. 
Central  Region.  1801  Airport  Road.  Room  100, 
Mid-Continent  Airport  Wichita.  Kansas 
67209 

All  persons  affected  by  this  directive 
may  obtain  copies  of  the  docunient(8] 
referred  to  herein  upon  request  to  Beech 
Aircraft  Corporation,  Conunercial 
Service,  Department  52,  P.O>  Box  85, 
Wichita.  Kansas  67201-0085  or  may 
examine  the  document(8)  referred  to 
herein  at  FAA,  Office  of  the  Regional 
Counsel,  Room  1558, 601  East  12th 
Street  Kansas  City,  Missouri  64106 

This  amendment  revises  AD  87-20-02, 
Amendment  39-5728,  which  superseded 
AD  86-21-07,  Amendment  39-5474. 

This  amendment  becomes  effective  on 
June  15, 198& 

Issued  in  Kansas  City.  Missouri,  on  May  31, 
1988. 
lanU  M.  Chavkin. 

Acting  Director,  Centra]  Region.  > 

(FR  Doc.  88-12929  Filed  6-8-88: 8:45  am] 
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14CFRPart3Q 

[Docket  Na  8»-CE-14-AD;  Amdt  39-SaS5] 

AkwortMneas  Oirecllves;  British 
Aeroefiace  (BAe)  PLC  Jetstream  Model 
3101  (Indudee  Model  3100)  Airplanee 

AOCNCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

summary:  This  amendment  adopts  a 
new  Airworthiness  Directive  [AB], 
applicable  to  British  Aerospace  (BAe) 
PLC  Jetstream  Model  3101  (includes 
Model  3100)  airplanes,  which  requires 
the  incorporation  of  instructions  into  the 
Airplane  Flight  Manual  (AFM) 
describing  pilot  actions  to  be  used  in  the 
event  of  erratic  torque/ECT  indications, 
and  checks  and  adjustments,  «rhere    . 
necessary,  of  the  propeller  governor  low 
RPM  setting.  Dual  engine  torque 
oscillations  in  the  range  of  40-45%  have 
been  reported  in  an  accident  in  which 
the  prop  RPM  levers  were  improperly 
set  for  take  off.  This  AD  will 
substantially  reduce  the  tendency  for 
engine  torque  oscillations  due  to  such 
improperly  positioned  RPM  levers  when 
engine  power  is  set  close  to  take  off 
power  and  thus  precludes  the  possibility 
of  degraded  performance  and  loss  of 
airplane  control.  It  also  provides 


reiAedial  procedures  as  part  of  the 
emergency  procedures  section  of  the 
AFM  should  such  a  situation  occur  due 
to  any  cause. 

DATIS:  Effective  Date:  June  16. 1988. 
Compliance:  As  prescribed  in  the  body 
of  the  AD. 


:  Garrett  Engine  Division 
(GED)  Service  Bulletin  (SB)  TPE331-76- 
0023,  Revision  1,  dated  May  6, 1988, 
applicable  to  this  AO,  may  be  obtained 
from  GED.  Post  Office  Box  5217. 
Phoenix.  Arizona  85010;  Telephone  (602) 
225-2548,  or  British  Aerospace. 
Technical  Librarian.  Post  Office  Box 
17414.  Dulles  International  Airport 
Washington,  DC  20041;  Telephone  (703) 
435-9100.  BAe  Jetstream  3101  Document 
Ntnnber  HP.4.10.  Advance  Amendment 
Bulletin,  Issue  1.  dated  April  13. 1988. 
appUcable  to  this  AD  may  be  obtained 
from  British  Aerospace,  Technical 
Librarian.  Post  Office  Box  17414,  Dulles 
International  Airpwt.  Washington.  DC 
20041:  Telephone  (703)  435-9100.  This 
information  may  also  be  examined  at 
the  Rules  Docket  FAA,  Office  of  the 
Regional  Counsel,  Room  1558, 601  East 
12th  Street  Kansas  City,  Missouri  6410a 

FOR  PURTHKR  INR>RMATtON  CONTACT: 

Mr.  John  P.  Dow.  Sr.,  FAA.  Project 
Support  Section  Foreign,  ACE-109, 601 
East  12th  Street  Kansas  City,  Missouri 
64106:  Telephone  (816)  426-6932. 

SWPigMBNTARY  STORMATION:  Dual 

engine  torque  oscillations  in  the  range  of 
40-45%  have  been  reported  in  an 
accident  involving  a  BAe  Model  3101 
airplane  in  which  the  prop  RFM  levers 
were  improperly  set  for  takeoff.  These 
dynamic  oscillations  resulted  from  an 
interaction  of  the  hydromechanical  fuel 
controller  and  the  propeller  governor 
while  the  engine  power  was  set  dose  to 
the  thermodynamic  limit  of  the  engine. 
Investigation  into  this  complex 
phenomenon  by  the  airplane 
manufacturer  has  shown  that  divergent 
oscillations  may  occur  at  a  propeller 
governor  RI^  setting  of  94%  when  the 
power  lever  is  advanced  to  maximum 
power.  Resetting  the  propeller  governor 
low  RPM  setting  to  95.5%-06.0%  will 
reduce  the  tendency  for  severe  torque 
oscillations  in  most  cases,  except  where 
a  rapid  power  lever  movement  is  made. 
As  a  result  GED  has  issued  SB  TPE331- 
76-0023.  Revision  1.  dated  May  6. 1968 
which  provides  instructions  on  how  to 
check  the  propeller  governor  low  RPM 
setting  and  how  to  adjust  that  setting  If 
needed. 

In  addition,  the  procedures 
incorporated  into  the  Emergency 


Procedures  sectioa  of  ttie  AFM  provide 
crew  procedures  to  properly  respond  to 
conditions  of  erratic  torque/EGT  or 
indications  of  erratic  torque/EGT  due  to 
any  cause.  The  Civil  Aviation  Authority 
of  the  United  Kingdom  (CAA-UK)  has 
issued  Advance  Amendment  Bulletin, 
Issue  1,  dated  April  13, 1988.  as  an 
amendment  to  the  AFM  which 
incorporates  the  erratic  torque/EGT 
indications  procedures  into  the 
Emergency  Procedures  Section  of  the 
AFM.  The  CAA-UK,  who  has 
responsibility  and  authority  to  maintain 
the  continuing  airworthiness  of  these 
airplanes  in  the  United  Kingdom,  has 
classified  this  amendment  as  mandatoiy 
to  assure  the  continued  airworthiness  of 
the  affected  airplanes.  On  airplanes 
operated  under  UK  registration,  this 
action  has  the  same  effect  as  an  AD  on 
airplanes  certificated  for  operation  in 
the  United  States.  The  FAA  relies  upon 
the  certification  of  CAA-UK  combined 
with  FAA  review  of  pertinent 
documentation  in  finding  compliance  of 
the  design  of  these  airplanes  widi  the 
appUcable  United  States  airworthiness 
requirements  and  the  airwordiiness  and 
conformity  of  products  of  this  design 
certificated  for  operation  in  the  United 
States. 

The  FAA  has  examined  the  available 
information  related  to  the  issuance  of 
Garrett  SB  TPE331-76-0023.  Revision  1. 
dated  May  6. 1988.  as  well  as  the 
issuance  of  Advance  Amendment 
Bulletin.  Issue  1,  dated  April  13. 1988, 
and  the  mandatory  classification  of  this 
amendment  by  CAA-UK. 

Based  on  the  foregoing,  the  FAA  has 
determined  that  the  conditions 
described  herein  are  unsafe  conditions 
that  may  exist  or  develop  on  other 
products  of  the  same  type  design 
certificated  for  operation  in  the  United 
States. 

Therefore,  an  AD  is  being  issued 
making  compliance  with  Garrett  SB 
TPE331-7e-O023,  Revision  1,  dated  May 
6, 1988,  and  the  insertion  of  the  Advance 
Amendment  into  the  BAe  Jetstream 
Model  3101  AFM  mandatory  on  all  BAe 
PLC  Jetetream  Model  3101  (indudes 
Model  3100)  airplanes.  Because  an 
emergency  condition  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
public  procedure  hereon  are  impractical 
and  contrary  to  the  public  interest  and 
good  cause  exists  for  making  this 
amendment  effective  in  less  than  30 
days. 

The  regulations  set  forth  in  this 
amendment  are  promulgated  pursuant  to 
authority  in  the  Federal  Aviation  Act  of 
1958,  as  amended  (49  U.S.C.  1301.  et 
seq.),  which  statute  is  construed  to 
preempt  State  law  regulating  the  same 


subject  Thtis.  in  accordance  with 
Executive  Order  12612.  it.is  determined 
that  such  regulation  does  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism 
Assessment 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  is  not  major  under  section  8  of 
Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  rule  must 
be  issued  immediately  to  correct  an 
unsafe  condition  in  aircraft.  It  has  been 
further  determined  diat  this  document 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034:  February  26. 1979).  U  this 
action  is  subsequently  determined  to 
involve  a  significant  regulation,  a  final 
regulatory  evaluation  or  analysis,  as 
appropriate,  will  be  prepared  and 
placed  in  the  regulatory  docket  . 
(otherwise,  an  evaluation  is  not 
required).  A  copy  of  it,  when  filed,  may 
be  obtained  by  contacting  the  Rules 
Docket  under  the  caption  "AOORCSSES" 
at  the  location  identified. 

List  of  Subjects  in  14  CFR  Fart  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  S  39.13  of  Part  39  of  the  FAR  as 
follows: 

PART39-{AMENDED] 

1.  The  authority  dtation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  13M(a).  1421  and  1423; 
49  U.S.C.  10e(g)  (Revised.  Pub.  L  97-449. 
January  12, 1963):  and  14  CFR  11.89. 

S  39.13   [Amended] 

2.  By  adding  the  following  new  AD: 

British  Aarospaoe  (BAe)  PLC:  Applies  to 
Jetstream  Model  3101  (indudes  Model 
3100)  (all  serial  numbers)  airplanes 
certificated  in  any  category. 

Compliance:  Required  as  indicated  unless 
already  accompUshed. 

To  reduce  the  possibility  of  engine  torque 
oscillations  resulting  from  improperly  set 
propeller  RPM  levers  and  to  provide  remedial 
procedures  if  such  a  situation  does  occur 
from  any  cause,  accomplish  the  following: 

(a)  For  airplanes  with  in-service  engines, 
within  the  next  SO  hours  time-in-scrvice  after 
the  effective  date  of  this  AD.  or  prior  to 
further  flight  for  airplanes  when  any 
overhauled  or  replacement  engine  or 
propeller  governor  is  installed,  check  the 
propeller  governor  low  RPM  setting  as 
described  in  Section  2,  Accomplishment 
Instructions,  of  Garrett  Engine  Division 


(GED)  Service  Bulletin  (SB)  TPE331-76-0023, 
Revision  1,  dated  May  6. 1988. 

(1)  If  the  low  RPM  setting  is  in  between 
95.5%  to  96%.  inclusive,  no  further  action  is 
required  per  this  paragraph  of  the  AO  unless 
a  replacement  engine  or  propeller  governor  is 
subsequently  installed. 

(2)  If  the  low  RPM  setting  is  not  in  between 
95.5%  or  9G%  inclusive,  prior  to  further  flight 
adjust  the  low  RPM  setting  to  the  range  of 
95.5%  to  96%  as  described  in  the  above  SE 

(b)  Within  7  calendar  days  from  the 
effective  date  of  the  AD,  insert  Advance      p- 
Amendment  Bulletin  No.  1,  dated  April  13, 
1968,  into  die  Airplane  Flight  Manual.  BAe 
Document  No.  HP.4.ia  facing  Page  4.  Section 
3,  and  operate  the  airplane  accordingly. 

(c)  Airplanes  may  be  Oown  in  accordance 
with  FAR  21.197  to  a  location  where  this  AD 
may  be  accomplished. 

(d)  An  equivalent  means  of  compliance 
with  this  AD  may  t>e  used  if  approved  by  the 
Manager,  Aircraft  Certification  Staff.  AEU- 
100.  Europe,  Africa  and  Middle  East  Office. 
FAA,  c/o  American  Embassy.  B-1000, 
Brussels,  Belgiitfi:  Telephone  (322)  513.3830 
ext  2710/2711. 

All  persons  affected  by  this  directive 
may  obtain  copies  of  the  appropriate 
document(s)  referred  to  herein  upon 
request  to  Ganett  Engine  Division,  Post 
Office  Box  5217,  Phoenix,  Arizona  85010; 
Telphone  (602)  225-2548,  or  British 
Aerospace,  Technical  Librarian.  Post 
Office  Box  17414.  Dulles  International 
Airport  Washington,  DC  20O41: 
Telephone  (703)  435-9100;  or  may 
examine  these  documents  et  the  FAA, 
Office  of  the  Regional  Counsel,  Room 
1558, 601  East  12lh  Street.  Kansas  City. 
Missouri  64106. 

This  amendment  becomes  effective  on 
June  16. 1968. 

Issued  in  Kansas  Cit}',  Missouri,  on  June  1, 
1988. 

Jerold  M.  Chavkin. 
Acting  Director,  Central  Region. 
[FR  Doc  68-12928  Filed  6-8-88;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  172 

[DockMNat2F-02S4] 

Food  Additives  Permitted  for  Direct 
Addition  to  Food  for  Human 
Consumption;  Qtyceryl  Tristearate 

AGENCY:  Food  and  Drug  Adminisfration. 
action:  Final  rule. 

summary:  The  Food  and  Drug 
Adminisfration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  glyceryl  tristearate.  This 
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actiaa  reapoods  to  a  petitiai  suboutted 
by  Kay-Pries.  Inc. 

DATO:  Effective  ^ine  9, 1968;  objections 
by  fufy  11, 1908. 

ADDRESS:  Written  obJectionB  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Adaaaistration.  Km. 
4-^  5600  Fishers  Lane.  RockviUe.  KD 
20657. 


FON  MMfTMBR  aVONMmOII  OONTACTS 

Geraldinc  B.  Harris.  CeQter  for  Pood 
Shfety  and  Applied  NotritiaB  (HFF-334). 
Food  and  Drug  Administration.  200  C  St 
SW..  Washington.  DC  20204.  aQ^-42&- 
9463. 

BwaimtiiTaiiy  agownATiOM.  In  a 
notice  published  m  the  Fsdetal  Roaster 

of  September  3, 1982  (46  PR  3888^.  FDA 
announced  that  a  petition  (PAP  2A3839) 
had  been  Hied  by  Kay-Fries.  Inc..  10  Link 
Drive.  Rockleigh..NJ  07647.  proposing 
that  the  food  additive  regidatioos  be 
amended  to  provide  Cor  the  safe  use  of 
glycerol  tristearate  as  a  crystallization 
accelerator,  lubricant,  release  agent,  and 
compressing  aid  to  be  used  in  or  on 
food. 

FDA  has  evahieted  the  data  in  the 
petition  and  other  relevant  material.  The 
agency  conciudes  diat  the  proposed  uses 
of  this  food  addStive  are  safe,  and  that 
the  regdations  shouM  be  amended  to 
allow  for  the  use  of  this  substance  as  a 
crystallization  accelerator,  fbrmulatioQ 
aid.  lubricant  and  release  agent  surface- 
finiriung  agent,  and  winterization  and 
fractionation  aid  for  use  in  or  on  food. 
FDA  has  listed  this  additive  under  the 
name  "glyceryl  tristearate"  to  reflect 
conveaUanal  chemical  nomenclature 
practice. 

Sone  (rf  die  technical  effects  for 
which  FDA  is  regulating  the  additive 
(formulation  aid,  surface-finisfaing  agent 
and  winterization  aad  fractioaation  aid) 
were  aot  listed  in  the  filing  notice.  The 
agency  is  taking  this  action  because, 
after  reviewing  the  petition,  it  concluded 
that  it  was  necessary  to  include  these 
technical  effects  in  the  regulations  tq 
fully  reflect  the  uses  requested  by  the 
petitioner.  Furthennore,  the  agency  (fid 
not  include  the  technical  effect 
"compressing  aid**  because  that 
technical  effect  is  included  under  tha 
term  "formulation  aid,"  as  defined  in 

§  i7a3(o)(i4)  (21 CFR  iraacoXM)). 

In  accordance  with  {  171.1(h)  (21  CFR 
171.1(h)).  diapetition  and  the  decoments 
that  FDA  considered  and  relied  upon  in 
reachteg  its  dedsion  to  approve  die 
petition  are  available  for  inspection  at 
the  Center  for  Food  Safety  and  Applied 
Nutrition  by  appointment  with  the 
information  contact  person  liMed  above. 
As  piovided  in  21  CFR  171.1(h),  the 
agency  will  delete  fram  the  docuaieats 
any  oiaterials  that  are  not  available  for 


public  disclosure  before  maldog  tha 
docwaients  available  for  iaapectkm. 

The  agency  has  csrefoQy  ooasideted 
the  potential  environmental  effects  af 
this  action  and  has  concluded  that  die 
action  will  not  have  a  significant  isnpact 
on  the  huBMO  environment  and  diet  an 
environmsptal  impact  statement  is  net 
required.  The  agency's  flnd^ng  of  no 
si^iificant  impact  and  the  evidence 
supporting  that  finding  may  be  seen  in 
the  Dodcets  Management  Branch 
(address  above)  between  9  a  jn.  and  4 
p.m..  Monday  Arough  Friday.  Under 
FDA's  regulstiens  implementing  the 
National  Environmental  PoHcy  Act  (21 
CFR  Part  25).  an  action  of  this  type 
would  reqiiire  an  abbreviated 
environmental  assessment  under  21  CFR 
25Jla(b)(5). 

Any  person  iwfao  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  July  11, 1988,  file  with 
the  Dockets  Management  Branch 
(address  above)  written  at^/acHons 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  spedfy^with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
aad  the  ^vunds  for  the  objection.  Each 
numbered  objection  on  which  a  heariag 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  ol^ectioB  shall  ooastttnte  a 
waiver  of  die  right  to  a  hearing  on  diat 
objection.  Eadi  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objectkn  ia  the  event  that 
a  hearing  is  held.  Failure  to  include  such 
a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  ri^t  to  a  hearing  oo  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  tite  docket  number  found 
in  brackets  in  the- heading  of  this 
document.-  Any  objections  received  hi 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  ajn.  and  4  p.m.,  Monday 
through  Friday. 

List  of  Sidifects  hi  21  Cnt  Part  172 

Food  additives. 

Therefore,  under  the  Faderai  Food. 
Drug,  and  Cosmetic  Act  snd  under  the 
authority  delegated  to  the  Conuaisskmer 
of  Food  aad  Drags  and  redelegated  to 
the  Director  or  Deputy  Director  of  the 
Center  For  Food  Safety  and  Ai^plied 
Nutrition.  Part  172  is  aniended  as 
follows: 


PEMffTTED  FOR  IMRECT  AMNTION 
TO  FOOD  iFOR  HWMN  C0NBUMPT10N 

1.  The  audiority  dtation  for  21  cm 
Part  172  contiaues  to  read  as  foUows: 

Authority:  Sees.  201(8).  409. 72  Stat.  1784- 
1788  as  amended  (Zl  ILS.C  3ZI(8).  348);  21 
CFR  5.10  and  5.dl. 

2.  Section  172J11  is  added  to  Subpart 
I  to  read  ss  follows: 


|1?2J11    Qlycanill 

The  food  additive  glyceryl  tristearate 
may  be  safdy  used  in  food  in 
aecoidance  with  die  fe^wing 
prescribed  conditions: 

(a)  The  food  additive  (CAS  Reg.  No. 
555-43-1]  is  prepared  by  reacting  stearic 
acid  with  glycerol  in  the  presence  of  a 
suitable  catalyst 

(b)  The  food  sddittve  saeefs  te 
following  spedficattons: 
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11). 

(c)  The  additive  is  used  or  intended 
for  use  as  follows  when  standards  of 
identity  estabUsbed  under  section  401  of 
the  Act  do  not  predude  such  use: 
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(d)  To  assure  safe  use  of  the  additive: 

(1)  In  addition  to  the  other  information 
required  by  the  act  the  label  or  labeling 
of  the  additive  shall  bear  the  name  of 
the  additive. 

(2)  The  label  of  die  additive  shall  bear 
adequate  directions  to  provide  a  final 
product  that  complies  with  the 
limitations  prescribed  in  paragraph  (c) 
of  this  section. 

Dated:  May  27. 1986. 
,  FradR.Shank, 

Acting  Director,  Center  for  Food  Safety  and 
Applied  Nutrition. 

(FR  Doc  88-12941  Filed  6-a-«8: 8:45  am] 
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21  CFR  Part  201 

(Dodtet  Na  87N-0371] 

LabaHng  for  Oral  and  Racial  Ov«f-tha- 
Countar  AapMn  and  AapMn- 
Contahilng  Drug  Products;  Raya 
Syndroma  Warning 

AOCNCV:  Food  and  Drug  Administration. 
action:  Final  rule. 

SUMHUUlv:  The  Food  and  Ehng 
Administration  (FDA)  is  making 
permanent  the  regulation  that  requires  a 
Reye  syndrome  warning  on  the  labeling 
of  oral  and  rectal  over-the-counter 
(OTC)  human  drug  products  containing 
aspirin.  The  current  regulation  expires 
on  June  6, 1988,  unless  extended  by 
FDA.  In  addition,  the  agency  is  revising 
the  warning  statement  to  state  dearly 
that  Reye  syndrome  is  reported  to  be 
assodated  with  aspirin.  "Iliese  actions 
are  based  primarily  on  the  results  of  a    , 
study  by  die  Public  Health  Service 
(PHS)  Reye  Syndrome  Task  Force  and 
the  report  of  the  Institute  of  Medicine's 
Committee  on  Reye  Syndrome  and 
Medication  Use.  The  PHS  study 
confirms  earlier  reports  of  an 
association  between  Reye  syndrome 
and  aspirin  use  in  children  and 
teenagers  with  chicken  pox  or  flu. 
EFFECnvc  DATES:  Continuation  of  die 
current  warning  statement  effective  June 
9, 1988:  revision  of  the  warning 
Statement  effective  December  9, 1988. 
PON  nmTHcn  intoiimation  contact. 
Howard  P.  Muller.  Center  for  Drug 
Evaluation  and  Research  (HFD-3e2), 
Food  and  Drug  Administration.  5600 
Fishers  Lane.  Rockville.  MD  20657, 301- 
295-8049. 

SUPPinKNTARV  inrnunation: 

L  Background 

In  die  Fadetal  Register  of  March  7. 
1986  (51  FR  8180).  FDA  published  a  final 
regtdation  requiring  the  foUowing 
labeling  statement  on  oral  and  rectal 
OTC  drug  products  contaming  aspirin: 


"WARNING:  Children  and  teenagers 
should  not  use  this  medicine  for  diicken 
pox  or  fhiaymptoms  before  a  doctor  is 
consulted  about  Reye  syndrome,  a  rare 
but  serious  illness."  FDA  took  this 
action  to  aid  in  increasing  the  public's 
awareness  of  the  association  between 
the  use  of  aspirin  and  Reye  syndrome  ' 
and  to  bring  uniformity  and  consistency 
to  the  labeling  of  aspirin  and  aspirin- 
containing  diug  products  in  the 
maricetplace.  "Hie  1966  regulation  was 
based,  in  large  part,  on  the  results  of  a 
"pilot  study"  conducted  by  PHS  which 
showed  an  association  between  the  use 
of  aspirin  and  the  onset  of  Reye 
syndrome. 

The  1986  final  rule  also  provided  that 
the  regulation  would  expire  June  6. 1988. 
2  years  from  the  effective  date,  unless 
the  agency  acted  to  extend  it  This  2- 
year  period  was  to  allow  for  the 
completion  and  evaluation  of  further 
research  by  PHS.  known  as  the  "main 
study."  into  the  assodation  between 
Reye  syndrome  and  various  exposure' 
factors,  induding  the  use  of  aspirin. 

1.  The  PHS  Main  Study. 

llie  PHS  main  study  confirmed  the 
results  of  the  pilot  study  and  found  a 
large,  statistically  significant  association 
between  Reye  syndrome  in  children  and 
teenagers  and  the  ingestion  of  aspirin 
during  previous  illnesses.  The  PHS 
report  entitied  "Reye  Syndrome  and 
Medications— Report  of  the  Main 
Study,"  November  12. 1986.  was 
prepared  by  the  PHS  Reye  Syndrome 
Task  Force  (Ref.  1).  The  PHS  report  Mas 
evaluated  by  die  Institute  of  Medicine 
(lOM)  of  the  National  Academy  of 
Sciences  in  a  report  entided  "The  PHS 
Study  of  the  Reye  Syndrome:  Review  of 
a  Continuing  Study— Report  Number  6— 
Review  of  the  PHS  Continuing  Study  by 
the  Committee  on  the  Reye  Synchtime 
and  Medications."  February  1987  (Ref. 
2].  A  report  of  the  main  PHS  study  was 
published  in  the  Journal  of  the  American 
Medical  Association  on  April  10. 1987 
(Ref,  3).  These  reports  have  been  placed' 
on  display  with  the  Dockets 
Management  Branch  (HFA-305).  Food 
and  Drug  Administration.  Rm.  4-62.  5600 
Fishers  Lane,  Rockville.  MD  20657. 
under  Docket  No.  87N-0371,  Additional 
background  information  may  be  found 
in  Docket  Nos.  82N-01S8  and  85N-0553. 

The  PHS  main  study  concluded  that 
the  association  between  Reye  syndrome 
and  aspirin  is  consistent  with  estimates 


of  risk  determined  in  earlier  studies  and 
reflects  the  strength  of  the  epidemiolpgic 
association  observed  in  those  studies. 
The  study  reinforced  the  importance  of 
reducing  the  use  of  aspirin  in  the 
treatment  of  diildren  and  teenagers  with 
chicken  pox  and  flu-like  illnesses.  FDA 
beheves  that  the  available  evidence 
supports  the  continuing  need  to 
maintain  a  high  level  of  public 
awareness  of  the  association  between . 
the  use  of  aspirin  in  children  and 
teenagers  with  chicken  pox  and  flu  and 
the  incidence  of  Reye  syndrome.' 
Accordingly,  based  on  the  results  of  this 
PHS  research,  in  the  Federal  Register  of 
January  22. 1988  (53  FR  1796).  FDA 
published  a  proposed  rule  to  make 
permanent  the  requirement  regarding 
the  Reye  syndrome  warning. 

2.  Public  Education  Program 

In  its  efforts  to  create  and  maintain  a 
high  level  of  pubUc  awareness  of  the  > 
association  between  the  use  of  aspirin 
in  children  and  teenagers  and  the 
incidence  of  Reye  syndrome.  FDA  has 
conducted  an  extensive  public 
education  program  in  addition  to  the 
required  warning  information  on  aspirin 
product  labeling.  FDA  has  initiated 
pubhc  educational  activities  on  Reye 
syndrome  for  several  years,  beginning  in 
1982.  Earlier  educational  efforts  were 
directed  at  raising  the  awareness  of 
Reye  syndrome  among  parents  of  young 
children.  More  recently.  FDA  has 
focused  its  educational  program 
towards  teenagers  who  may  still  be 
imaware  of  the  association  between 
Reye  syndrome  and  aspirin  use  for  their 
age  group  during  the  flu  or  chicken  pox. 
Accordingly,  during  1987,  the  agency 
distributed  approximately  40.000  posters 
to  high  schools  and  colleges  warning  of 
the  association  between  Reye  syndrome 
and  the  ingestion  of  aspirin  during 
illness  with  the  flu  or  chicken  pox.  In 
addition,  FDA  distributed  public  service 
announcements  to  approximately  2.000 
radio  stations,  and  sent  advertisements 
to  approximately  11,000  daily  and 
weekly  newspapers  across  the  United 
States,  with  the  message  consistently 
directed  toward  teenagers. 

The  aspirin  industry,  through  the 
Aspirin  Foimdation  of  America,  has  also 
conducted  an  extensive  public 
education  program  during  the  past 
several  years.  Public  service 
announcements  were  distributed  to 
television  and  radio  stations  around  the 


■  Reye  lyndrome  is  a  rare  but  •enou*  illneis 
affecting  children  and  teenager*.  CtiaracteristicaUy. 
it*  onset  foUows  illness  due  to  influenza  a  influenza 
A.  or  chicken  p?r  as  the  nhiid  or  teenager  appears 
to  be  getUiig  well  Reye  syndrome  is  a  degenerative 
disease  of  the  brain:  the  symptoms  include  nausea, 
vomiting,  and  behavioral  changes. 


*  The  preliminary  results  of  another  Reye 
syndrome  study,  conducted  by  Yale  University, 
have  been  presented  to  FDA.  These  results  support 
(he  conclusion  of  the  PHS  study.  The  final  report 
from  the  Yale  study  is  expected  within  (he  next 
several  months. 
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oMBtry,  as  wefl  as  the  mafaraetwocks, 
begiuuBg  in  the  spriag  of  IMS  and 
contnoing  in  each  of  the  nooeediDg 
tlsee  flu  •eaaoBS.  As  with  the  FDA 
efforts,  recent  edocatioaal  kiidatives 
have  sought  to  reach  teenage  aodiaicts. 
by  feetariog  teenage  televiaiQn  and 
radio  pers(»aiittes  in  pubUc  servioe 
announcemeats.  Several  retail  grooefy 
and  phannacy  stores  and  chains  have 
also  particijiated  in  a  aui^>er  of 
educatiooa]  effects  regarding  Reye 
syndroBie. 

3.  Decline  in  bteidence  of  Reye 
Syndnmie  \ 

The  Centers  for  IKsease  Control  has 
reported  that  the  ivim>>4>r  of  cases  of 
Reye  syndrome  has  ttg«^»n«>«l 
si^^cantly  between  1980  (65a  cases) 
and  1985  (93  cases).  Moreover, 
according  to  a  stwdy  pwblished  in 
Pediatrics  in  June  1987  ("National 
Pa  tteras  of  Aspirin  Use  and  Reye 
Syndrome  Reporting.  United  States.  1960 
to  1985^  ({teL  4).  pediatric  aspirin  Hse 
during  that  same  time  also  decHned. 
These  favoralde  trends  appear  to  be 
continuing,  with  101  Reye  syndrome 
cases  reported  for  19W  in  ti&  Morbidity 
andMorUxlity  Weekfy  Report  ^(eL  5). 
Althou^  die  data  show  a  decline  in 
Reye  syndrome  cases  over  the  past  few 
years,  tfie  factlhat  Id  cases  were 
reported  as  recently  as  1988  indicates 
the  continoing  need  for  a  clear  and 
unlfufffl  !keye  syndrome  warning  on 
aspirin-contaiidng  drug  products  and  fiar 
a  continued  pebfic  education  program. 

n.  initMilili  «rf  the  fhal  Rato 

AS  oeacfTOeo  nirtBer.Defow.  an  the 
coanBeiHS  reeei^'eQ  on  the  proposed  rule 
expreaaed  si^port  for  continn^  the 
twyc  B^i^^otte  waniiig  rec|uli  ement. 
ine  Biai  nne.  tnererare.  BMnces 
perMttnenf  Aereqidteinent  A»t  all 
orally  astd  reetiA^r  adninMered  OTC 
aspiita  products  bear  an  appropriate 
Keye  npB^^aase  waming. 

Thm  Baal  regalatlop  rcviees  tke 
warning  stateneat  to  nalce  dear  that 
aspirinase  in  ckilAen  and  teenager* 
has  baatt  repotted  to  be  aaaociated  with 
Reye  synAi—s.  SpecffieaMy.  tt«  find 
regulation  amende  the  previous  wamiRg 
by  adding  fta  phraae 'Yeportad  to  be 
aaaodaled  with  aapiiia'*  at  te  end.  so 
that  the  new  Reye  syAsaio  warning 
reads  aa  fotloaaa:  nMPARNIN&-  Children 
and  teenagera  shoald  not  nee  thia 
medicine  far  chicken  pen  or  fl« 
syaaptoBH  befete  a  doctor  is  consulted 
about  Reye  syndrome,  a  rare  but  serious 
illness  retorted  to  be  associated  with 
aspiruL"  FDA  beUevea  dM  revieiai  is 
appropriate  and  necessary  to  reflect  the 
PHS  stttdy  findbig  of  a  laige.  statisticaliy 
significant  association  between  Reye 


syndrome  and  dke  ingestion  of  aspirin 
dning  ddcken  pox  or  fht.  Aa  widi  the 
1986  regulation,  this  revised  warning, 
once  fatty  hnpknsnted.  will  provide 
consumers  ¥riA  a  clear  and  consistent 
message  sod  will  cmttimie  to  ensure 
coaaistency  and  eniformity  hi  the 
marketplace. 

The  final  rule  also  cootinaes  the 
requireaaent  in  the  1988  regolation  that 
the  Reye  syndroaia  waraiog  be 
"prominent'*  Saeh  prominence  is 
achieved,  hi  part,  by  the  legalatioo's 
coatittuing  requireawmt  that  the  Reye 
syadrane  warnhig  be  Ab  first  warning 
on  the  label  under  die  "WARNINGS" 
heading.  In  addition,  in  order  to  call 
caasamers'  attention  to  the  revised 
wording  et  the  Reye  syndrome  waming. 
FDA  ia  interpretliig  the  reqeirement  for 
pronunenoe  as  racjubing.  for  a  period  of 
1  year,  an  attention-get&ig  statement  oo 
the  principal  display  pencM  of  the 
prodocL 

Finally,  the  revised  waming  is 
reqatred  to  appear  on  afleded  product 
packages  that  are  initially  introduced  or 
initially  delivered  for  introduction  into 
interstate  commerce  by  December  9, 
198a  Unttt  die  effective  date  of  the 
revised  Reye  syndrome  waming.  the 
current  Reye  syndrome  waming 
re<|wrement  remains  in  eflecL 

IILCoaMnents 

The  proposal  provided  60  days  for 
public  cnwMWt  PDA  received  17 
comments  en  the  proposed  i«le.  The 
comments  were  lahnritted  by  drag 
coB^ianies.  pharmaceutical  toade 
associatiotts,  counner  gioaps. 
professional  Bwdical  aasodationa, 
con^essioael  repreaentativea. 
individaal  health  praetiti(»ers,  and 
greaipa  Tqseseathig  the  interests  of 
victfana  of  Reye  syndrome.  All  conmients 
genera^  saiifNWted  a  continaed 
requirement  for  a  Reye  symkome 
wanteg.  A  saaaBiary  of  die  comments 
reeaivad  by  PDA  darhig  the  c4Mnme«t 
period  and  the  agencjr's  response  to 
them  f oUanes: 

1.  Text  of  Waming  Statement 

Several  conanents  expressed  ooncem 
about  the  predaa  language  of  the 
wammg  statement.  Ila  asalor  concern 
raised  waa  that  the  warning  shniiM  be 
revised  to  make  doM' die  cflBoept  of  an 
association  between  Reye  syndrane 
and  aspirin  ase.  One  comment  abo 
recommended  that  the  wamhig'a 
reference  to  "chicken  pox  or  flu 
symptoms"  be  removml.  oonlendiag  that 
reports  of  Reye  sywhoase  associated 
with  aspirin  ase  have  not  been  Bmited 
to  patients  sufiering  from  varicella  or 
influanaa.  Another  coaunent  urged  that 
the  waming  note  the  potential  fetal 


consequences  of  Reye  syndruiue.  This 
conment  argued  that  imffwIdB^  do  not 
alwaya  appreciate  the  sMoesbess  of  a 
wanring  unless  tl  discloses  die 
consequences  that  can  result  if  the 
waming  ie  not  heeded. 

FDA  agrees  widi  the  suggestion  that 
the  waming  statement  shotdd  be  revised 
to  makedMr  &at  aspirin  use  fai 
children  has  been  reported  to  be 
associated  with  Reye  kjnxbome.  Now 
that  the  PHS  study  has  been  oaoapleted 
and  haa  reported  a  large.  statisticaUy 
significant  association  between  Reye 
syndrome  and  aqiirm  use.  FDA  believes 
it  is  appropriate  and  necessary  that  the 
waming  statement  indicate  this 
association.  Accordingly,  the  waming 
statement  has  been  revised  to  read: 
"WARNING:  Children  and  teenagers 
shoaki  not  uae  this  Bsdkiae  for  chickaBt 
pox  or  flji  symptooa  before  •  dndat  in  :.- 
consulted  dlHmt  Raye  syndrome^  a  rara<^ ; 
but  serious  illness  reported  to  be 
associated  with  aspirin." 

roA  does  not  brieve  that  the  other 
issues  raised  by  the  comments  warrant 
changes  in  the  final  nde.  FDA  believes  it 
appropriate  at  this  time  that  the  warning 
continue  to  relet  to  "chicken  pox  and  flu 
ssTrnptoms"  because  these  symptoms 
were  the  symptosss  of  most  of  the 
antecedent  illnesses  in  the  PHS  study  on 
which  FDA  is  relying  as  the  scientific 
justification  for  the  waming 
requirement.  In  addition,  FDA  believes 
that  die  warning's  te£erenc8  to  Reye 
syndrome  as  a  "serious  illaess"  is 
sufficient  for  coasusiers  to  appreciate 
the  medical  importance  of  the  waming 
statement  Accordingly,  based  on  the 
data  available  at  this  time.  IDA  does 
not  believe  that  further  bhanaRS  to  the 
waming  statement  in  the  final  rule  are 
now  necessary. 

2.  Prominence  ofRaqaited  Wamimg 

Several  comments  suggested  that  the 
required  Reye  syndrome  waming  be 
given  more  prominence  on  a^iirin  drug 
product  labelfiiig.  Cenuaents  vsriously 
urged  thet  the  waming  statement  be 
made  conspicuous  dnongh  large  type 
size  or  be  set  off  by  use  of  a  contrasting 
color.  One  oonment  recommended  that 
the  entire  waming  statement  be  boxed. 

FDA  agrees  diet  it  is  essential  to  bring 
the  Reye  syndrome  waming  to  the 
attention  of  tite  consomer.  In  order  to 
achieve  this,  the  final  rule  continues  the 
requirement  in  the  enrreht  regidation 
that  the  Reye  syndrome  waming  appear 
"prominently"  on  the  label.  This 
includes  the  requirements  diet  the  Reye 
syndrome  waming  ^>pear  as  the  first 
waming  on  all  labelfaig  of  aspirin  drag 
products  under  the  heading  "Warnings'*: 
that  the  waming  most  sppear  on  the 
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immediate  container  label  and  on  die 
retail  package;  and  that  the  waming 
must  appear  on  all  pnxkict  labeling  that 
contains  warnings.  These  provisiaos 
thus  help  assure  that  the  warning 
statement  will  be  seen  and  read  by  the 
consumer. 

Ii)  addition,  because  the  text  of  the 
Reye  syndrome  waming  is  being 
revised.  FDA  interprets  the 
"prominence"  requirement  in  die 
regulations  (21  CFR  201.15  and 
201.31S(hKl)),  in  die  unique 
circumstances  presented  Iwre,  as 
requiring  that  the  prindpal  display  panel 
call  consumers'  attention  to  the  new 
warning.  Specifically.  FDA  interprets 
this  as  requiring  manufacturers  of 
aspirin  aiud  aspirin-containing  drug 
products  to  provide  an  attention-gettii^ 
statement  such  as  a  "flag."  alerting 
consumers  to  the  revised  Reye 
syndrome  warning.  A  |dirase  using  the 
words  "ne%»^  and  "warning,"  such  as 
one  of  the  following  phrases,  should  be 
used:  (1)  "See  new  waming  for  children/ 
teens";  (2)  "Read  new  label  wamhig":  or 
(3)  "Read  new  wamhig  tat  children/ 
teens."  To  assure  that  consumers  are 
alerted  to  the  new  warning,  the  language 
of  the  attention-getting  statement  must 
(i)  Appear  on  the  principal  display 
panel;  (ii)  be  carried  in  type  size  wliich 
is  conspicuous;  and  (iii)  be  carried  for  1 
year  after  the  revised  Reye  syndrome 
waming  statement  is  added  to  die 
labeling.  For  that  1-year  period.  FDA 
will  view  as  misbrwided  any  aspirin  or 
aspirin-containing  OTC  drug  product 
whose  principal  display  panel  fails  to 
contain  an  appropriate  attention-gatting 
statement 

FDA  is  not  prescribing  a  minimum 
type  size  or  use  of  contrasting  color  for 
the  waming.  However,  under  section 
502(c)  of  die  Federal  Food.  Drug,  and 
Cosmetic  Act  (die  act)  (21  U.S.C  3S2(c)), 
a  drug  is  misbranded  if  a  required 
labeling  statement  is  not  suffidendy 
prominent  to  render  it  likely  to  be  read 
and  understood  by  the  ordinary 
individual  under  customary  conditions 
of  purehase  and  use.  Agency  regulations 
state  that  a  labeling  ststement  may  lack 
the  prominence  and  conspicuousness 
required  by  section  502(c)  of  the  ad  by 
reason,  among  others,  of  "[s]mallness  or 
style  of  fype  in  which  such  *  *  * 
statement  *  *  *  appears,  insufiident 
background  contrast  obscuring  designs 
or  vignettes,  or  crowding  with  other 
written,  printed,  or  graphic  matter."  (21 
CFR  201.15(a)(6).)  In  ito  surveillance  of 
OTC  drug  produds  FDA  routinely 
examines  die  waming  statements  on 
aspirin  products  to  be  sure  that  these 
requirements  regarding  prominence  and 


conspkniousness  of  the  waming 
statements  have  been  met  . 

3.  Australian  Study 

One  comment  said  the  proposed 
warning  statement  is  acceptid>le  as 
currendy  wnded  and  advised  against 
changing  the  language  to  make  it  more 
stringent  The  comment  was  reacting  to 
a  letter  referenced  in  the  proposal  which 
advocated  a  stronger  waming 
statement  The  comment  contended  that 
the  assodation  between  I^ye  syndrome 
and  aspirin  ia  not  supportnl  by  all 
studies.  Specifically,  die  comment 
referred  to  an  Australian  study  that 
found  no  correlation  between  the  use  of 
aspirin  and  the  oocurraice  of  Reye 
syndrome.  The  comment  conduded  that 
the  current  waming  statement  is 
suffident  in  light  of  the  lack  of  complete 
^reement  among  the  studies. 

FDA  does  not  find  the  results  of  the 
Australian  study  died  by  the  comment 
to  be  persuasive.  The  Australian  study, 
reported  in  Pediatrics  (Ref.  6),  is  a 
retrospective  review  of  medical  records 
of  patients  hospitalized  during  a  10-year 
period  between  1973  and  1982.  Unlike 
the  PHS  study,  the  Australian  study  was 
not  controlled.  Moreover,  medication 
histories  for  the  period  before 
hospitalization  were  based  on  chart 
reviews,  a  less  reliable  method  of 
gathering  data  than  that  followed  in  the 
PHS  study.  The  reported  cases  in  the 
Australian  study  were  predominandy  in 
a  very  young  age  group,  in  which 
metabolic  erron  may  be 
indistinguishable  bom  Reye  syndrome. 
Therefore,  the  identification  of  cases  as 
Reye  syndrome  cases  in  the  Australian 
study  is  questionable.  The  approach  of 
applying  new  criteria  to  a  review  of 
older  medical  records  is  certainly  not  as 
reliable  as  the  rigorous  approach 
prospectively  developed  and  applied  in 
the  PHS  studies.  The  agency  continues 
to  believe  that  the  evidence  from 
research  to  date  cieariy  indicates  a 
strong  assodation  between  Reye 
syndrome  and  the  ingestion  of  aspirin. 

*  Adult-only  Aspirin 

One  comment  suggested  that  FDA 
permit  labeling  for  aspirin-containing 
drug  products  that  are  not  intended  for 
use  by  children  or  teenagers  to  bear  this 
special  waming  statement  "Warning: 
T^is  medidne  is  not  for  children  or 
teenagers.  Children  and  teenagers 
should  not  use  this  medicine  because  of 
concerns  about  Reye  Syndrome,  a  rare 
but  serious  illness." 

FDA  does  not  agree  with  this 
suggestion.  As  stated  more  fully  in  the 
proposal  of  December  17, 1965  (50  FR 
51400),  FDA  believes  that  the  public 
interest  is  best  served  by  assuring  that 


the  same  waming  statement  is  used  on 
all  products  covered  by  the  regulation. 
Tliis  approadi  eliminates  die  potential 
for  consumers  being  confused  by 
various  forms  of  the  waming  statement 

5.  Other  Salicylates ' 

Anodier  comment  recommended  diet 
the  labeling  warning  statement  be 
required  net  only  for  aspirin  and  aspirin- 
containing  drug  products,  but  for  all 
products  containing  salicylates. 

FDA  notes  that  die  sdentific  research 
to  date,  on  which  the  Reye  syndrome 
waming  statement  requirement  is  based, 
focuses  on  the  association  between 
Reye  syndrome  and  aspirin,  rather  than 
on  the  broader  category  of  drug  products 
containing  nonaspirin  salicylates. 
Indeed,  the  PHS  study  reported  that 
there  were  too  few  subjects  with 
reported  exposures  to  nonaspirin 
salicylates  for  a  meaningful  analysis. 
FDA  believes  at  the  present  time  that 
priority  must  be  given  to  continuing  the 
waming  on  aspirin  and  aspirin- 
containing  products.  FDA  will  consider 
extending  the  scope  of  the  waming 
requirement  to  nonaspirin  salicylates  at 
some  time  in  the  future,  if  warranted  by 
further  research  or  other  appropriate 
information. 

6.  Changing  the  Marketing  Status  of 
Certain  Aspirin  Products 

Several  comments  suggested  that  FDA 
require  that  aspirin  be  removed  as  an 
ingredient  from  compounds  that  may  be 
used  by  individuals  under  21  years  of 
age.  Another  comment  proposed  that 
aspirin  be  available  for  children  and 
adolescents  only  under  s  physician's 
prescription. 

FDA  believes  that  continuing  to 
require  a  Reye  syndrome  waming 
statement  on  aspirin  and  aspirin- 
containing  OTC  drug  products  is 
suffident  and  that  the  more  drastic 
measures  of  banning  use  of  aspirin  in 
products  for  individuals  under  21  years 
of  age  or  limiting  such  products  to 
prescription  use  are  unnecessary.  As 
noted,  the  latest  epidemiological  data 
indicate  a  marlLed  decline  in  the 
incidence  of  Reye  syndrome  among 
children  and  adolescents  since  1980. 
FDA  does  not  beUeve  that  removing 
aspirin  from  compounds  used  by 
individuals  under  21  years  of  age  would 
be  justifiable  because  other  aspirin- 
containing  compounds  would  still  be 
readily  available  for  administration  to 
children  and  teenagers.  Moreover,  the 
agency  believes  that  OTC  aspirin- 
containing  products  properly  labeled 
with  the  Reye  syndrome  waming 
statement  can  be  safely  used  in  the 
proper  circumstances  by  individuals 
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under  21  yean  of  age.  Therefore,  FDA 
disagrees  with  the  suggestion  that 
aspirin  for  individuals  under  21  years  of 
age  be  made  available  only  under  a 
physician's  prescription. 

7.  Labeling  in  Span/sh 

Two  conunents  suggested  that  the 
currenfwaming  statement  would  be 
more  effective  if  it  were  also  required  to 
bein^Mnish. 

Under  FDA  labeling  regulations  (21 
CFR  201.15(c)),  labeling  may  be  written 
in  the  predominant  local  language  when 
it  is  distributed  solely  in  the 
Commonwealth  of  Puerto  Rico  or  in  a 
Territory  where  the  predominant 
language  is  one  other  than  English. 
Although  in  the  50  states  all  required 
labeling  must  appear  in  English,  the 
regulations  do  not  preclude  the 
distribution  of  labeling  in  a  language 
other  than  English,  in  a  special  format, 
or  in  Braille  along  with  the  conventional 
English  language  labeling.  FDA 
encourages  the  preparation  of  labeling 
to  meet  the  needs  of  non-English 
speaking  or  special  user  populations  so 
long  as  such  labeling  fully  complies  with 
agency  regulations. 

Effective  Dates 

The  agency  beUeves  it  is  of  the  utmost 
importance  diat  there  be  no  time  gap  in 
the  requirement  for  a  Reye  syndrome 
warning  statement  on  aspirin  and 
aspirin-containing  drug  products.  The 
availaUe  evidence  supports  the 
continuing  need  to  maintain  a  high  level 
of  public  awareness  of  the  risks  of  use 
of  aspirin  in  children  and  teenagers.  In 
addition,  no  additional  costs  associated 
with  labeling  changes  would  result  from 
this  action,  since  it  would  simply  require 
the  continued  use  of  labeling  already 
prepared.  Because  of  the  importance  to 
the  public  health  of  assuring  that  the 
labeling  of  all  oral  and  rectal  OTC 
aspirin  products  bears  a  Reye  syndrome 
warning,  the  CoDunissioner  finds  good 
cause  for  making  effective  immediately 
that  part  of  this  final  rule  which  makes  a 
Reye  syndrome  warning  statement  a 
permanent  requirement  Accordin^y, 
{  201.314  is  revised  by  deleting 
paragraph  (h)(5)  effective  June  9. 1988. 

This  final  rale  also  amends  the 
warning  statement  to  read:  "WARNING: 
Children  and  teenagers  should  notiise 
this  medicine  for  chicken  pox  or  flu 
sjnnptoms  before  a  doctor  is  consulted 
about  Reye  syndrome,  a  rare  but  serious 
ilhiess  reported  to  be  associated  with 
aspirin."  To  provide  aspirin  drug 
product  manufacturers  with  adequate 
lead  time  to  make  the  necessary  printing 
changes,  this  provision  is  effective 
December  9, 1988.  After  December  9, 
1988  any  orally  or  rectally  administered 


aspirin  or  aspirin-containing  prodoct 
that  does  not  contain  the  revised 
warning  statement  and  that  is  initially 
introduced  or  initially  delivered  for 
introduction  into  interstate  commerce  is 
misbranded  tmder  sections  201(n)  and 
502  (a)  and{f)  of  the  act  (21  U.S.C.  321(n) 
and  352  (a)  and  (f)).  As  noted  eariier, 
imtil  the  effective  date  of  the  revised 
Reye  syndrome  warning,  the  current 
Reye  syndrome  warning  requirement 
remains  in  effect. 

Also  as  noted  in  the  response  to 
comment  number  2  above,  after 
December  9, 1988,  FDA  will  view  as 
misbranded  under  section  502  of  the  act 
any  aspirin  drug  product  subject  to  this 
regulation  that  is  initially  introduced  or 
initiaOy  delivered  for  introduction  into 
interstate  commerce  and  that  does  not 
contain  an  appropriate  attention-getting 
statement  on  the  principal  display  panel. 
To  assure  that  consimiers  are  alerted  to 
the  new  warning  statement  for  at  least 
the  equivalent  of  a  single  flu  season,  the 
attention-getting  statement  is  to  be 
carried  on  the  principal  display  panel  of 
each  product  subject  to  this  regulation 
that  is  initially  introduced  or  initially 
delivered  for  introduction  into  interstate ' 
commerce  until  December  11, 1989. 

FDA  believes  that  a  &-month  effective 
date  for  the  revised  warning  statement 
gives  manufacturers  sufficient  time  to 
make  the  required  labeling  changes. 
FDA  recognizes,  however,  that  there 
may  be  a  few  small  manufacturers  for 
whom,  for  various  financial  or  other 
reasons,  it  is  impossible  to  comply  with 
the  revised  labeling  provision  of  diis 
final  rule  by  the  effective  date.  In  these 
unusual  circimistances,  FDA  will 
consider  requests  for  limited  extensions. 
Such  requests  should  be  sent  to  Office 
of  Com|Aiance,  Center  for  Drug 
Evaluation  and  Research  (HFD-300), 
Food  and  Drug  Administration,  5600 
Fishers  Lane.  Rockville,  MD  20857.  and 
should  document  both  the  need  for  a 
extension  and  the  duration  of  time 
requested. 

m.  Economic  Impact 

FDA  has  examined  the  regulatory 
impact  and  regulatory  flexiUlity 
implications  of  the  final  rule  in 
accordance  with  Executive  Order  12291 
and  the  Regulatory  Flexibility  Act.  This 
regulation  requires  manufacturers  to 
incur  costs  for  making  one-time 
typesetting  changes  to  the  Reye 
syndrome  warning  statement  in  the 
product  label.  The  warning  statement 
appears  on  the  immediate  container 
label  and,  in  those  cases  where  the 
immediate  container  is  not  the  retail 
package,  also  on  the  retail  package 
label.  In  addition,  the  warning  statement 
must  appear  on  any  labeling^tiiat 


contains  warnings.  Therefore,  this 
action  may  require  one-time  typesetting 
changes  for  as  many  as  three  labels  per 
product. 

In  addition,  this  regulation  requires 
manufacturers  to  incur  costs  for  making 
one-time  typesetting  changes  to  the 
principal  display  panel  on  a  product's 
label  to  include  an  attention-getting 
statement  or  flag  bringing  to  the 
consumer's  attention  the  warning 
statement 

Any  costs  incurred  by  manufacturers 
as  a  result  of  discarding  outdated  label 
inventories  would  be  negligible  because 
the  regulation  gives  6  months  of  update 
labels  before  products  are  initially 
introduced  or  initially  dehvered  for 
introduction  into  interstate  commerce. 

FDA  estimates  that  die  regulation  will 
impose  direct  one-time  costs  associated 
with  changing  product  labels  that  total    ' 
less  than  $6  million.  Therefore,  the 
agency  has  determined  that  the  final 
rule  is  not  a  major  rule  as  defined  in 
Executive  Order  12291.  Further.  FDA 
certifies  that  the  final  rale  will  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities  as  defined  by 
the  Regulatory  Flexibility  Act 

IV.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.24(a)(ll)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  enviroranentai  impact  statement 
is  required. 

V.  Refetencet 

The  following  information  has  been 
placed  in  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  Room  4-62, 5600  Fishers 
Lane,  Rockville,  MD  20857,  and  may  be 
seen  by  interested  persons  fit>m  9  a.m. 
to  4  p.m.,  Monday  through  Friday. 
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List  of  Subjects  In  21  CFR  Part  201 

Drug,  Labeling. 

Therefore,  under  the  Federal  Food. 
Drag,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  Part  201  is  amended 
as  follows: 

PART  201— LABEUHQ 

1.  The  authority  citation  for  21  CFR 
Part  201  continues  to  read  as  follows: 

AuOMMity:  Sees.  501. 502,  701,  S2  Stat  1049- 
1051  as  amended.  1055-1050  as  amended  (2 
U.S.C.  351.  352.  371);  21  CFR  5.10;  S  201^ 
also  issued  under  sees.  301.  SOS.  52  Stat  1042- 
1M3  as  amended.  1062-1053  as  amended  (21 
U.S.a331.35S). 

2.  Section  201.314  is  amended  by 
revising  the  warning  statement  in 
paragraph  (h)(1)  and  by  removing  (h)(5) 
to  read  as  follows: 

920U14   labelng  of  drug  preparrttona 


(h)(1)  •  •  •  "WARNING:  Children 
and  teenagers  should  not  use  thia 
medicine  for  chicken  pox  or  flu 
symptoms  before  a  doctor  is  consulted 
about  Reye  syndrome,  a  rate  but  serious 
illness  reported  to  be  associated  with 
aspirin." 
*       •       «       •       • 

Dated:  May  25, 198& 
Frank  E.  Young. 

Commistioner  of  Food  and  Drugs. 
[FR  Doc.  88-13058  Filed  8-7-88;  11:35  am] 
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DEPARTMENT  OF  TRANSPORTATION 

rodacal  IDfhway  Administration 

23  CFR  Part  650 

[FHWA  Docket  No.  92-17,  Notice  81 

Altanwta  Daslgrak'for  BrMgas 

AQBtcv:  Federal  Hlgbway 
Administration.  (FHWA).  DOT. 
ACnON:  Notice  of  policy  statement 


:  This  notice  provides  a 
restatement  of  FHWA  poUcy  requiring 
the  development  of  alternate  designs  for 
major  bridges  to  be  constracted  ¥dth 
Federal-aid  hi^way  hmds.  The  policy 
statement  includes  modifications  which 
are  based  on  an  analysis  of  data 
considered  over  a  period  of  0  years 
concerning  alternate  designs. 


vnoN  contact: 
Mr.  Robert  L  Nicketton.  Review  and 
Design  Branch,  Bridge  Division,  (202) 
366-4502.  or  Mr.  Michael  J.  Laska,  Office 
of  the  Chief  Counsd.  (202)  386-1383, 
Federal  Hlgbway  Administration.  400 
Seventh  Street  SW.,  Washington.  DC 
2060a  Office  hours  are  from  7:45  a.m.  to 
4:15  p.m.  ET.  Monday  throu^  Friday. 
tUPfLEMffNTARV  MRNMATKNe  On 
December  4, 1979,  the  FHWA  issued  a 
Technical  Advisory  fTA]  entitled 
Alternate  Bridge  Designs.  This 
Technical  Advisory  was  intended  to 
stimulate  competition  in  the  design  of 
safe  and  economical  bridge  stractures 
and.  at  the  same  time,  through  the 
competitive  bidding  process,  to  take 
advantage  of  the  prevailing  economic 
conditions  which  would  provide  a 
finished  stracture  at  the  lowest  possible 
cost  without  sacrificing  safety,  quality, 
or  aesthetics. 

A  memorandum  was  issued  to  all 
Regional  Federal  Highway 
Administrators  on  AprO  22, 1981.  to 
strengthen  FHWA's  effort  in  promoting 
the  use  Of  alternate  bridge  designs 
among  all  State  and  local  governments, 
including  Utose  that  have  adopted 
Certification  Acceptance.  On  September 
23. 1981,  a  second  memorandum  to  all 
Regional  Federal  Highway 
Administrators  requested  each  division 
office  to  review  and  revise  its 
administrative  procedures  to  ensure  that 
alternate  bridge  designs  would  be 
incorporated  in  all  major  bridge 
projects.  Guidelines  were  presented  in 
still  a  third  memorandiun  on  June  16, 
1982.  to  all  Regional  Federal  Highway 
Administrators,  so  diet  FHWA  field 
offices  could  take  appropriate  measures 
to  assure  themselves  that  the  spirit  and 
intent  of  alternate  bridge  desi^  were 
being  followed.  On  May  12. 1983.  the 
FHWA  published  a  Notice  of  policy 
statement  [48  FR  21409]  which  replaced 
the  existing  TA  with  a  consolidated 
formal  FHWA  policy  on  alternate  bridge 
designs. 

Discusskn 

With  over  9  years  experience  with  the 
use  of  alternate  designs  for  well  over 
100  major  bridges,  an  in-depth  review  of 
the  results  of  mis  policy  was  performed 
with  the  clear  conclusion  diat  the  policy 
has  resulted  in  more  cost-effective 
designs  and  better  use  of  the  highway 
tax  dollar. 

Project  spedflc  data,  including  design 
costs,  engineering  estimates  and  low 
liids.  were  received  for  128  projects 
during  the  years  1979  throtigh  1987. 
These  projects  had  an  average  bid  cost 
of  $16  million  representing  over  $2 
billion  worth  of  work  that  were  bid  with 
alternates  in  39  different  States  with  low 


bidsTan^ng  from  tl.5  million  to  988 
million.  For  completed  projects,  cost 
data  was  revieiwed  on  constraction 
engineering,  claims  and  overruns.  An 
analysis  of  this  data  was  performed  in 
numerous  ways.  The  feUowlng 
summarizes  the  more  significant  results: 

1.  The  term  "saving"  to  be  used  as  a 
measure  of  effectiveness  of  this  policy, 
can  be  defined  different  ways: 

a.  As  the  difference  between  the 
lowest  bid  received  for  each  of  the  two 
alternates. 

b.  As  the  difference  between  the 
lowest  bid  received  and  the  lowest 
estimate. 

c.  As  the  difference  between  the 
lowest  bid  for  one  alternate  and  the 
lowest  bid  for  the  other  alternate  adding 
the  design  fee  of  ^e  "losing"  alternate 
to  the  difference. 

d.  Same  as  paragraph  "c"  above,  but 
also  adding  the  difference  in 
construction  engineering,  if  any.  that  is 
identifiifble  for  different  types  of 
bridges. 

Using  any  of  die  above  methods,  die 
data  deariy  indicates  substantial 
savings  are  accruing  as  a  result  of  this 
policy.  Complete  data  was  available  on 
only  47  projects  which  allowed  a 
determination  of  savings  in  paragraph 
"d"  above  to  be  made.  For  these 
projects,  a  3  percent  of  low  bid  . 
"penalty"  was  assessed  to  any  bridge 
with  a  concrete  low  bid  (data  indicates 
constraction  engineering  for  concrete 
bridges  is  an  average  of  3  percent  higher 
than  for  steel  brid{^;  this  can  be 
attributable  to  the  "state-of-the-art"  type 
of  construction  being  used,  e.g.,  cable 
stayed  and  segmental).  This  sample  of 
the  data  indicates  an  average  savings 
per  project  of  over  $2  million! 

There  are  also  less  quantifiable 
savings,  such  as,  does  the  presence  of  an 
alternate  result  in  lower  bids  for  bodi 
types?  Of  the  128  projects,  the  lowest 
bid  was  lower  than  the  lowest  final 
estimate  in  over  75  percent  of  the  time. 
This  would  indicate  the  presence  of 
alternates  in  reducing  bridge  prices. 
Also,  the  presence  of  an  alternate 
involves  material  suppliers  and 
subcontractors  in  the  pre4)id  phase, 
allowing  the  contractor  to  furdier  reduce 
his  proposal  amount  to  be  more 
competitive  with  the  alternate  design. 

2.  The  decision  to  use  or  not  use 
alternate  designs  is  made  at  the 
beginning  of  the  design  phase  when 
estimates  of  bridge  costs  are.  at  best 
crade.  Since  we  have  to  assume  that  the 
estimates  prepared  at  bidding  time  are 
more  representative  of  anticipated  costs, 
it  is  noteworthy  that  over  25  percent  of 
the  time,  the  type  of  bridge  with  the 
lowest  estimate  was  not  the  bridge  type 
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with  the  lowest  bid.  Thus,  using 
estimates  as  the  only  measure  to 
determine  type  of  bridge  for  a  given 
location  would  have  a  very  significant 
error  rate.  Final  estimates  varied  from 
74  percent  to  157  percent  of  the  low  bid. 

3.  There  is  no  "clear"  trend 
discernible  in  the  data  indicating 
advantages  of:  one  type  of  bridge  over 
another,  state  versus  consultant  designs: 
change  in  pattern  over  the  9  year  period; 
or,  one  material  over  the  other. 

Using  this  above  mentioned  analysis 
as  a  base,  the  current  FHWA  policy,  as 
detailed  in  48  FR  21409  was  revieweid  to 
determine  if  modifications  were 
appropriate.  One  change  resulting  from 
this  review  is  the  change  horn  $5  million 
to  $10  million  as  the  minimun  size 
structure  for  which  alternate  designs 
must  be  considered.  This  revision  is 
based  on  the  review  findings  that  the 
amount  saved  per  structure  may  not  be 
justified  for  the  lesser  cost  structures 
considering  the  design  fees  ancMme 
involved  in  the  preparation  of  another 
set  of  plans.  However,  we  still  suggest 
that  the  Highway  Department  consider 
alternate  designs  for  the  lower  cost 
structures  in  appropriate  locations,  or 
utilize  contractor  redesign  options. 

In  addition  to  the  above,  the  following 
changes  to  the  existing  policy  are  being 
made;  i 

1.  Paragraph  number  4  indicates 
alternate  designs  are  required  when 
estimates  are  "reasonably"  close  to 
each  other.  The  word  "reasonably"  {» 
subject  to  wide  interpretation.  The  j  ■  ► . 
results  of  this  review,  as  indicated  I 
above  show  that  estimating  accuracy  is 
not  by  itself,  a  very  good  basis  for 
making  this  determination.  Therefore, 
this  paragraph  is  deleted,  and  a 
requirement  for  estimates  to  be  prepared 
for  all  alternates  has  been  added.  In  the 
past,  estimates  were  not  provided  for  all 
alternates  preventing  use  of  this 
information  in  the  decision  making 
process. 

2.  The  reference  to  value  engineering 
in  paragraph  number  5  has  been  deleted. 
FHPM  ft-1-1-9  adequately  addresses 
this  issue. 

3.  The  reference  to  alternate  structural 
components  in  paragraph  number  6  has 
been  deleted.  These  are  items  that 
should  be  addressed  in  all  bridge     - 
reviews,  not  just  major  bridges. 

4.  The  requirement  for  submission  of  a 
State  plan  for  further  project 
development  in  paragraph  number  8  has 
been  deleted.  This  is  not  for  pertinent  to 
alternate  designs. 

5.  A  new  paragraph  has  ben  added  to 
insure  that  the  alternate  structures  will 
be  designed  on  the  same  basis  or 
philosophy.  This  ensures  equal- 


treatment  of  the  various  mat«ials  being 
considered  for  the  design. 

Based  on  the  aforementioned 
analysis,  the  FHWA  is  revising  its 
policy  on  alternate  designs  and 
strategies  in  the  process  of  selecting  the 
type  of  bridge  to  be  constructed. 

The  final  FHWA  policy  is  as  follows: 

1.  For  bridges  with  estimated 
construction  costs  greater  than  $10 
million,  preliminary  plan  development 
should  be  based  on  engineering  and 
economic  evaluation  of  acceptable 
alternate  designs. 

2.  Alternate  designs  should  consider 
the  utilization  of  competitive  materials 
and/or  structural  types. 

3.  Designs  prepared  for  each  alternate 
shall  be  prepared  using  the  same  design 
philosophy  (i.e.,  load  factor  design,  finite 
element,  etc.)  for  each.  In  addition,  the 
design/construction  requirements  for 
the  entire  bridge  (substructive, 
foundations,  deck]  shall  be  designed 
with  compatible  requirements. 

4.  Economic  evaluation  of  preliminary 
estimates  should  take  into 
consideration,  to  the  maximum  extent 
possible,  the  relative  accuracy  of 
estimates  for  state-of-the-art  type 
methods  of  construction.   . 

5.  Estimates  are  to  be  prepared  for  all 
alternate  designs  being  studied  at  the 
preliminary  engineering  phase. 

a.  A  determination  of  FHWA  approval 
and  participation  in  the  development  of 
alternate  or  simple  project  plans, 
specifications  and  estimates  for  bridges 
will  be  made  after  evaluation  of  a 
State's  submittal  of  preliminary  bridge 
plans  and  cost  studies.  Recognizing  that 
the  States  are  experienced  and  have 
broad  expertise  in  factors  pertinent  to 
bridge  type  selection  in  their  States,  the 
FHWA  will  review  comprehensive  State 
studies  and  subsequent 
recommendations  as  a  primary  factor  in 
reaching  preliminary  bridge  plan 
approval  decisions.  At  the  same  time, 
FHWA  approvals  will  be  based  upon 
the  need  to  ensure  safe,  efficient  and 
cost-effective  bridge  projects  which 
meet  the  aesthetic  and  structural 
requirements  of  the  site  and  are  based 
upon  the  latest  proven  technology  and 
techniques. 

7.  This  policy  shall  not  be  interpreted 
as  deterring  any  State  or  FHWA  field 
office  finm  considering  alternate  designs 
for  any  other  type  or  classification  of 
structure  which  they  would  consider 
appropriate. 

This  policy  is  written  with  the  intent 
of  taking  advantage  of  the  evolving 
state-of-the-art  of  bridge  construction 
and  fiuctuating  economic  conditions  in 
the  market  place  while  not 
compromising  sound  engineering,  safety, 
quality  control,  or  aesthetics. 


(Catalog  of  Federal  Domestic  Assistance 
Number  20.205,  Highway  Planning  and 
Construction.  The  regulations  implementing 
Executive  Order  12372  regarding 
intergovernmental  review  of  Federal 
programs  and  activities  apply  to  this 
program.) 

Issued  on:  June  3. 198a 
Robert  E.  Fairia, 
Deputy  Administrator. 
[FR  Doc.  8B-1300S  Filed  6-8-88:  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

(FRL-33M-3;  NC-036] 

Approval  and  Promulgation  Of 
Mnplamentatlon  Plana;  North  Carolina; 
Short  Term  Compliance  Method  for 
SOi 

ASENCV:  Environmental  Protection 

Agency. 

ilcnON:  Final  rule. 

SUMMANV:  EPA  is  approving  a  State 
Implementation  Plan  revision  submitted 
by  the  State  of  North  Carolina  on 
December  15, 1987.  This  revision 
establishes  procedures  for  compliance 
with  SOi  emissions  limits  for  fuel- 
burning  sources  that  would  ensure 
protection  of  the  short-term  National 
Ambient  Air  Quality  Standards 
(NAAQS)forSOi. 
DATES:  This  action  will  be  effective 
August  8, 1988,  unless  notice  is  received 
within  30  days  of  publication  that 
adverse  or  critical  comments  will  be 
submitted. 

AObnssSES:  Copies  of  the  documents 

relevant  to  this  final  action  are  available 

for  public  inspection  during  normal 

business  hours  at: 

EPA  Region  IV,  Air  Programs  Branch. 
345  Courtland  Street  NE.,  Atlanta, 
Georgia  30365. 

Public  Information  Reference  Unit, 
Environmental  Protection  Agency,  401 
M  Street  SW.,  Washiiigton.  DC  20460. 

Air  Quality  Section,  Division  of 
Environmental  Management,  North 
Carolina  Department  of  Natural 
Resources  and  Community 
Development  512  North  Salisbury 
Street  Raleigh,  North  Carolina  27611. 

FOn  FURTHCR  WPORMATION  CONTACT: 

Gregg  M.  Worley  of  EPA  Region  IV  at 
the  above  address  and  telephone 
number  (404)  347-2864  or  FTS  257-2864. 

su^nxMENTAiiy  mramiATiOM:  On 
December  7, 1982  (47  FR  54934),  EPA 
approved,  for  all  but  24  sources  in  the 
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State  of  North  Carolina,  a  revision  to  the 
State's  regulation  15  NCAC  2D.05ie 
which  relaxed  the  SOi  limit  for  fuel- 
burning  sources.  The  original  version  of 
2D.0516  prescribed  a  stepdown  in  SO* 
emissions  for  all  fuel-burning  sources 
from  2.3  pounds  per  million  BTU  heat 
input  (Ib/MBTU)  to  1.6  Ib/MBTU  by  July 
1, 1980.  Air  quality  dispersion  modeling 
submitted  by  the  State  in  1982  indicated 
that  removal  of  the  SOi  stepdown 
requirement  was  approvable  for  all  but 
24  sources. 

EPA  indicated  in  the  December  7, 
1982.  Federal  Register  notice  thai  if 
future  modeling  could  show  that  the 
relaxed  SOi  limit  of  2.3  Ib/MBTU  was 
adequate  to  protect  the  NAAQS,  then 
the  stepdown  requirement  could  be 
eliminated  for  other  sources  as  well. 

In  its  review  of  the  State's  submittal 
for  two  of  these  sources,  EPA  became 
aware  of  deficiencies  in  North 
Carolina's  compliance  test  method  for 
SOj.  The  regulation.  15  NCAC 
2D.0501  (c)(4),  gave  fuel  bhming  sources 
subject  to  compliance  determinations 
for  sulhir  dioxide  the  option  of 
determining  compliance  via'stack 
sampling  or  fuel  sulfur  analysis.  The 
method  used  for  fuel  sampling,  however, 
did  not  assure  compliance  with  the 
short-term  SOs  NAAQS. 

Regulation  20.0501,  Compliance  with 
Emission  Control  Standards,  was 
originally  federally  approved  on  May  31, 
1972  (37  FR  10884),  and  has  since  had  13 
revisions  federally  approved.  The  ninth 
of  these  revisions,  which  added  section 
(c)(4),  was  federally  approved  December 
19, 1986  (51  FR  45468).  Paragraph  (c)(4) 
was  then  amended  to  specify  the  testing 
methods  for  fuel  analysis.  This 
amendment  was  federally  approved  on 
November  19. 1986  (51  FR  41786). 

As  a  result  of  its  review,  EPA 
informed  North  Carolina  that  the 
regulation  should  Require  that  any 
source  choosing  fuel  analysis  must  do 
the  analysis  in  such  a  manner  that  the 
NAAQS  will  be  adequately  protected.  In 
response  to  EPA's  findings.  North 
Carolina  amended  their  rule  15  NCAC 
2D.0501(c)(4)  and  submitted  it  to  EPA  for 
approval  on  December  15, 1987.  Also 
contained  in  this  submittal  were 
changes  to  the  Part  II  Visibility  Plan  and 
requests  for  delegations  of  authority  for 
NSPS  and  NESHAP  revisions.  The 
visibility  portion  will  be  covered  in 
another  notice  while  the  NSPS  and 
NESHAP  revisions  will  go  through  the 
normal  delegation  process. 

The  revised  rule  nas  been  reviewed 
by  EPA  and  deemed  acceptable  because 
it  assures  that  the  short-term  SOs 
standards  will  be  protected.  It  specifies 
that  the  fiiel  sample  to  be  tested  is  a 
composite  of  at  least  three  or  twenty- 


four  samples  taken  at  equal  time 
intervals  from  the  fuel  l^ing  burned 
over  a  three-hour  or  twenty-four-hour 
period,  respectively,  whichever  is  the 
time  period  for  which  the  ambient 
standard  is  most  likely  to  be  exceeded. 
It  specifies  how  the  test  is  to  be  carried 
out  for  compliance  purposes.  The  new 
rule  does  not  require  sources  which  are 
fuel  testing  as  part  of  a  continuous 
monitoring  program  to  use  the  same 
procedure  as  those  fuel  testing  for 
compliance  purposes.  The  rule  also 
requires  that  the  compliance  test  be 
done  at  least  once  per  year. 

Fuul  Action 

EPA  is  approving  revisions  to  North 
Carolina's  regulation  15  NCAC 
2D.0501(c)(4),  which  details  procedures 
for  demonstrating  compliance  with 
sulfur  dioxide  emission  limits  from  fuel- 
burning  sources.  EPA  is  publishing  this 
action  without  prior  proposal  because 
the  Agency  views  this  as  a 
noncontroversial  amendntent  and 
anticipates  no  adverse  comments.  This 
action  will  be'effective  August  8, 1988, 
imless,  within  30  days  of  its  publication, 
notice  is  received  that  adverse  or 
critical  comments  will  be  submitted. 

If  such  notice  is  received,  this  action 
will  be  withdrawn  before  the  effective 
date  by  publishing  two  subsequent 
notices.  One  notice  will  withch-aw  the 
final  action  and  another  will  begin  a 
new  rulemaking  by  announcing  a 
proposal  of  the  action  and  establishing  a 
comment  period.  If  no  such  comments 
are  received,  the  public  is  advised  that 
this  action  will  be  effective  August  8, 
1988. 

Under  5  U.S.C.  section  605(b),  I  certify 
that  this  SIP  revision  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  (See  46  FR 
8709.) 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Under  section  307(b)(1)  of  the  Act 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  August  8, 1988.  This  action 
may  not  be  challenged  la  ter  in 
proceedings  to  enforce  its  requirements. 
(See  section  307(b)(2).) 

list  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Incorporation  by 
reference.  Inteigovemmental  relations. 
Reporting  and  recordkeeping 
requirements.  Sulfur  oxides. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
North  Carolina  waa  approved  by  the  Director 
of  the  Federal  Register  on  July  1. 1982. 


Date:  June  3. 1988. 
Lee  M.  Thomas, 
Administrator. 

Part  52  of  Chapter  I.  Title  40.  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401-7642. 
S(Jt>part  ll-North  Carolina 

2.  Section  62.1770  is  amended  by 
adding  paragraph  (c)(57)  to  read  as 
follows: 

S52.1770    MtntificatlonofptMt 

(c)  *  *  * 

(57)  Revisions  to  15  NCAC 
2D.050l(o)(4)  were  submitted  by  the 
North  Carolina  Department  of  Natural 
Resources  and  Community  Development 
on  December  15, 1987. 

(i)  Incorporation  by  reference. 

(A)  Letter  of  December  15, 1987,  to  the 
Environmental  Protection  Agency  firom 
the  North  Carolina  Department  of 
Natural  Resources  and  Community 
Development  and  revised  paragraph 
(c)(4)  of  15  NCAC  2D.0501,  adopted  by 
the  North  Carolina  Environmental 
Management  Commission  on  December 
10, 1987. 

(ii)  Additional  material — none. 
(FR  Doc.  88-12960  Filed  6-»-88: 8:45  am] 
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40CFRPart261 
(SW-FRL-33M-2] 

Hazardoua  Waste  Manegement 
System;  Identification  and  Listing  of 
Hazardoua  Waste 

AOENCV:  Environmental  Protection 

Agency. 

action:  Withdrawal  of  final  rule 

denying  petition  and  notice  of  policy 

determination. 

SUMMAIIV:  On  February  5, 1988,  a  panel 
of  the  United  States  Court  of  Appeals 
for  the  District  of  Columbia  Circuit 
unanimously  remanded  a  final  rule  of 
the  Environmental  Protection  Agency, 
determining  that  the  Agency  had  failed 
to  comply  with  the  requirements  of  Jie 
Administrative  Procedure  Act,  5  U.S.C 
553  (1982).  McLouth  Steel  Products 
Corp.  V.  Thomas.  838  F.2d  1317  (D.C,  Or. 
1988).  This  notice  withdraws  the 
Agency's  final  rule  appearing  at  51 
Federal  Register  41624  (November  18, 
1986)  denying  McLouth's  petition  and 
announces  the  Agency's  policy 
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regarding  application  of  «ertuB  aradete 
to  petitions  for  exclusion  of  wwates 
under  40  CFR  260^  and  28022. 


:aAis:funea.t9B8. 

:  Hk  ftCRA  lesttlatery 

docket  Cor  this  notice  is  located  at  Ihe 
U.S.  Environmentol  I^oteclion  Ageecy. 
401  M  Street  SW..  Tsub-basement), 
Washingtoa.  DC  20480.  and  is  availaUe 
for  viewing  from  9c00  •.!&.  to  -tiQO  poo, 
Monday  through  Fciday.  excludiog 
Federal  holidays.  Call  (202)  475-9327  for 
appointments.  The  Axicet  for  this  notice 
contains  all  materials  included  in  the 
original  dedcet  compiled  for  6re 
Agency's  firevieasly  puUMied  profiosed 
and  final  rules  regarding  McLouth  Steel 
Products  CotpocatioB.  The  re£erenoe 
number  for  this  docket  is  "F-8ft-CHDP- 
FFFFF'.  The  public  may  copy  material 
from  any  regulatory  docket  at  a  cast  of 
$0.15  per  page.  j 


For  general  itfonaatioB.  coolac*  the 
RCRA/Superfund  Hstlne.  (oU  free  at 
(800)  424^0344  or  at  (202)  383-^3000.  For 
infonaaiioB  ooncenuBg  the  raaiaad  of 
the  Agency's  final  decision,  contact  }oAi 
SamofE.  Office  of  General  Corauel  (!£- 
132S).  U.S.  Enviranmental  Protectioa 
Agency.  401  U  Street  SW..  Waahi^gloo. 
DCaOtta.  (2)2)  M2-7706L  For  technical 
information  aaartseam^  the  Agency's 
review  of  McLouth  Steel's  delistiflg 
petition,  contact  Scott  Maid..  Office  of 
Solid  Waste  ( WH-^63).  liS. 
Environmental  Protection  Agency.  401  M 
Street  SW..  Washington,  DC  20460.  ^202) 
382-4783. 

SUPPLEMENTARY  INFORMATION:  j 

L  Withdrawal  of  Fuial  Rule  | 

On  November  18, 1966,  the 
Environmentai  Pwtectieii  Agency  (EPA 
or  Agency)  denied  a  GsuH  exchtsten. 
pursuant  to  the  Resource  GeiuervalWR 
and  Recovery  Act  (RCRA)  3001{f),  42 
U.S.C.  0921(1),  and  to  40  CFR  280.20  and 
260.22,  to  McLouth  Steel  Product 
Corporation  (McLonth)  for  Its  dust/ 
sludge  fmn  Ihe  primary  prodoctian  of 
steel  in  electric  furnaces  (currenfly 
listed  as  EPA  Haeardous  Waste  No. 
K061)  generated  et  its  Trenton.  Michigan 
faciHty.  51  Fadacal  Bagialar  41«a4 
(November  18. 198^  la  xeaching  this 
decison.£PA  applied  a  Buthematical 
Vertical  and  Horizontal  Spread  (VHS) 
model  to  predict  the  conceatrations  of 
hazandous  constituents  that  nUght 
escape  from  this  waste  into  giound 
water.  McLouth  13 ed  a  petition  for 
review  of  this  ruleraaiui\g  with  die 
United  States  Court  of  Appeals.for  the 
District  of-Cohuahia  Ciicuit  ohaHeqging 
the  Agency's  actionem  nmnerous 
grounds. 


On  Febmary  5,  tSta. «  veaaiffions 
panel  of  the  CoHrt  of  Appeals  heM  far 
MoLealh.  fiadiof  that  ihe  Agents  had 
given  "theelfeot  af «  rule  to  its  'VHS 
model'  *  *  -*  witheift  having  cxpoaed 
the  model  to  the  coBUBent  onMCt*"**** 
reqiHied  for  nles  fay  the  Adadmslraiive 
Prooadure  Act. « IL&C  558  (1982)."  838 
F Jd  1917.  aau  {UC.  Cir.  198^  Tktt 
Court  wMsaaJed  the  Agency's  dedskaL 
Therefeie.  the  A^/emcf  is  today 
withdra«Fiag  its  dnal  dacMon  to  deny 
McLbuth's  petitioB  forexchtsion.  As  a 
result  of  the  remand,  the  Agency  wiH  re- 
evaluate McLaath'sdebsting  petition  in 
a  manner  consistent  with  the  court's 
opinion.  However,  in  accordance  wltfi 
theCeart's  deoiaioH.  McLooth  must 
continue  to  traat  its  UBl  avaate  as 
haaaidaBS  nnteaa  it  is.  in  the  fotare. 
granted  an  eniusion  by  the  Agency  for 
this  waste. 

II.  A^ianc^  Policy  Regarding  A^plkatian 
of  Models 

In  discBSsing  the  Agency's  options 
after  remand,  Ihe  Coart  in  McLooth 
stated  fliat  it  ''did  not  mean  to  knply 
that  BPA  nraat  continae  b«atiRg  the 
VHS  model  «s  a  binding  rale.  fiPA  may 
choose  to  treat  Mie  model  in  tiie  futwe 
as  a  won  bindHi^  i>oficy.  If  it  does  se. 
however,  it  Rmst  Hviy  exerdise 
discrefioR  in  individual  delisting  cases, 
remaning  open  to  aN  obaVei^ses  to  tiie 
use  of  the  VHS  model  as  weH  as  its 
applicatia  in  each  indhidaal  de&«6ng 
petition."  S3S  F  Jd  ^  1324.  EPA  intends 
to  prooeas  McLouth's  petition 
consistealiy  with  this  '^idanoe  provided 
by  tbeCoart 

EPA  also  intends  to  process  other 
petitions  OBPWsten'tty  wiA  die  Court's 
guidance.  OnS  audi  ^me  as  ^A 
determines  lo  ^rannjiigate  the  VHS 
model  (or  otfiermedelsi)  as  a  nile.  ¥PA. 
will  treat  the  model  as  non-binding 
poBcy.  wtH  propose  to  api^  the  model    ' 
where  appropriate,  and  -wHl  respond  to 
connents  challenging  ^  use  fll  the 
VHS  model  where  proposed  to  be 
applied. 

EPA  notes  that  it  bas  also  announced 
the  arailabilily  of  tite  related  Organic 
Leachate  fOlM")  Modd.  51  Federad 
Register  4tOII2  (Ncrvember  13, 1986).  As 
with  the  VHS  model,  EPA  wifl  tteat  the 
OLM  model  as  non-binding  poilicy,  will 
propose  to  apply  the  model  wMre 
appropriate,  and  wil  seapand  M'  - 
comments  challengii^  the  use  of  the 
OLM  model  where  proposed  t«  be 
applied. 

in.  Effective  D«te 

This  Tide  is  effective  immediately. 
Bef;aiiB»i withdrawal  of  the  inqiropecly 
promulgated  final  rule  of  Neveober  U. 


>  IS  oooaistent  wtt  llw  decision  «r 
the  DC  Grcait  in  Mdeadb,  psoaiding  an 
immediate  eSeClive  date  for  Ars  nde. 
wfaidi  withdiaws  fiie  November  10, 1900 
rule,  meets  me  fe(|au  eiuents  of  kCRA 
301i(b)ffl.  42  US.C  1»30(bj(S).  and  of 
the  Adhministrative  Procedures  Act  5 
use  5531(5. 

IV.  Itagnhtory  hnpatA 

Under  Executive  Order  12291.  EPA 
must  judge  whether  a  regulation  is 
"major"  nnd  therefore  subject  to  the 
requireneat  of  a  Aqgaiatoy  kapatH 
Analysis.  Hie  wi&drawai  of  a 
previously  ptddiahed  final  denid 
decisian  wdl  net  npose  an  eoenoniic 
burden  on  this  fadfity  ainoe  It  does  not 
affect  Ihe  manner  in  vrfnch  tfie 
petitioned  waste  must  be  handled. 
Despite  fte  withdrawal  of  e  denial 
decision,  this  facility  is  to  continue 
managing  its  waste  as  hazardous.  Tbere 
is  no  additional  economic  impact 
therefore,  due  to  today's  rule.  This 
notice  is  not  a  major  regulation.    • 
therefore.  no.Regiilatory  Intact 
Analysis  is  required. 

V.  Kegidalary  flejiHalhy  Act 

Pursuant  to  the  Regulatory  FlexibSrty 
Adt  5  US.C  801-BL2.  whenever  ^ 
Agency  is  required  to  pubhsh  a  general 
nctioe  off  rolemakiDg  for  any  proposed  or 
final  nde,  it  most  prepare  and  make 
available  for  pabfic^eannent  a 
regulatory  fiexftiffity  analysis  wluch 
describes  the  impact  of^  rule  on  small 
entities  [i.e..  small  bnsinesses,  smafl 
organizations,  and  smafl  goremmeiltal 
jurisdictions).  The  Administrator  ra^y 
certify,  however,  thai  the  rule  will  not 
have  a  significant  ecoiuunic  impact  on  a 
substantial  number  of  small  entities. 

This  notioe  will  not  hove  an  adverse 
economic  impact  on  small  entities.  The 
facility  tod«^ed  in  this  notice  may  be 
considered  a  smaU  eirtity,  howmrez,  Ais 
rule  only  a£EBcts  one  fsciUty  in  one 
induatiial  se^nent -and  does  not  diange 
exis&igxequireinents  for  die 
management  of  its  waate.  The  overall 
economic  impacit,  therefore,  on  sm»M 
entities  would  be  smaB.  Accordingly,  1 
hereby  certify  feat  Has  notice  wiH  not 
have  a  significant  economic  impatA  on  a 
substantia  number. of  snraill  entities. 
This  nofice.  'dieiefore,  does  not  require  a 
regulatory  flexibility  analysis. 

List'of  SvAjecta  in  4>  Cnt  Part  261 

Hazardous  Materials.  Waste 
Treatment  and  J3i  spas  al.  Jletycling 
Authority:  Sec.  3081  RCRA.  42  USXI 

6921, 


Date:  |une  1.  i9ea 
).  Winston  Porter.  ^.v^- 

Assistant  Administrator,  Office  ofSoUd 
Waste  and^mergency  Response. 
(Fit  Doc  88-12959  Filed  6-A-68;  8:45  am] 
anUMQ  COOC I 


40  CFR  Parts  761  and  796 
lOPTS  29000A;  FRL-33M-61 

Polychlorinatad  Blphanyto  and 
CtMmlcal  Fata  Tasting  QiridaHnas; 
Incorporation  by  Rafaranca;  Uptteta 

AQENCV:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

StnmiARv:  The  Environmental  Protection 
Agency  (EPA)  has  incorporated  by 
reference  certain  American  Society  for 
Testing  and  Materials  (ASTM)  test 
methods  in  the  Polychlorinated 
Biphenyls  regulations,  (40  CFR  Part  761). 
and  in  the  Chemical  Fate  Testing 
Guidelines,  (40  CFR  Part  796).  Several  of 
the  incorporated  test  methods  have  been 
revised  by  ASTM.  In  this  document. 
EPA  is  adding  the  revised  test  methods 
to  the  regulations  and  guidelines  cited 
above  so  that  the  revised  test  methods 
can  be  used  to  meet  the  testing 
requiriements  found  in  those  provisions. 
EFfECTlvi  DATE:  June  9, 1986. 
FOR  FURTHCR  INFORMATION  CONTACT 
Michael  M.  Stahl,  Acting  Director,  TSCA 
Assistance  Office  (TS-799),  Office  of 
Toxic  Substances.  Environmental 
Protection  Agency,  Rm.  EB-44,  401  M 
Street  SW..  Washington,  DC  20460. 
Telephone:  (202}-^54-1404). 
suppimcNTARY  information:  On  April 
5. 1988.  EPA  issued  a  proposed  rule  to 
update  several  ASTM  test  methods 
which  are  incorporated  by  reference, 
and  which  have  been  revised  by  ASTM. 
(53  FR 11104).  The  revised  test  methods 
will  be  used  to  meet  the  testing 
requirements  found  in  the  PCB 
regulations  at  40  CFR  Part  761  and  the 
Chemical  Fate  Testing  Guidelines  found 
at  40  CFR  Part  796. 

In  the  proposed  rule,  the  table  of  old 
and  new  designations  for  the  test 
methods,  showed  the  new  designation  ■ 
for  ASTM  O  317fras  being  "ASTM  D 
3178-86 ".  This  is  incorrect.  ASTM  D 
3178  was  last  revised  in  1984,  therefore, 
the  correct.^  and  current  designation  for 
this  test  method  is  "ASTM  D  3178."  The 
designation  is  corrected  in  this  final 
rule. 

EPA  allowed  interested  persons  30 
days  to  comment  on  the  revised  test 
methods.  Nq  comments  were  received, 
therefore.  EPA  is  adopting  the  reused 
test  methods  as  proposed,  in  accordance 


with  provisions  in  1  CFR  Part  51.  Copies 
of  the  revised  test  methods  ^ay  be 
obtained  from  the  TSCA  Public  Docket 
Office,  in  Room  NE-G004,  at  the  address 
given  above. 

The  designations  of  the  old  test 
methods  and  the  equivalent 
designations  of  the  new  test  methods 
(current  versions  of  the  same  test 
methods)  are  as  follows: 


new  O8Sign8u0n8 

Old  dMignaflont 

fCSTU  0  93-85 

ASTM  D  240-87 

ASTM  0  023-86... 

ASTM  D  2168-85.- 

ASTM  0  2879-88 

ASTM  D  3176HM 

ASTM  0  93-80. 
ASTM  0  240-78 

ASTM  0  923-81. 
ASTM  0  2158-80. 
ASTM  0  2879-75 

(R«^)prowed  1980).   ^ 
ASTM  0  3178-73 

^Reapproved  1979). 

A.  Executive  Order  12291 

Under  Executive  Order  12291  (E.O. 
12291),  issued  February  17. 1981.  EPA 
must  judge  whether  a  rule  is  a  major 
rule  and  therefore,  subject  to  the 
requirement  that  a  Regulatory  Impact 
Analysis  be  prepared.  EPA  has 
determined  that  this  rule  is  not  a  major 
rule  as  that  term  is  defined  in  section 
1(b)  of  EO.  12291.  Therefore.  EPA  has 
not  prepared  a  Regulatory  Impact 
Analysis.  This  rule  has  not  been 
submitted  to  the  Office  of  Management 
8nd  Budget  for  review. 

B.  Regulatory  Flexibility  Act 

Under  section  605(b)  of  the  Regulatory 
Flexibility  Act.  tiie  Administrator  may 
certify  that  a  rule  will  not,  if 
promulgated,  have  a  significant  impact 
on  a  substantia)  number  of  small 
entities,  and  therefore,  does  not  require 
a  regulatory  flexibility  analysis.  This 
rule  merely  updates  certain  American 
Society  for  Testing  and  Materials 
(ASTM)  test  methods,  which  are 
incorporated  by  reference  in  the  PCB 
regulations  and  in  the  Chemical  Fate 
Testing  Guidelines,  to  the  current 
version  of  the  same  test  methods.  Since 
no  negative  economic  impact  is 
expected  upon  any  business  entity  from 
the  promulgation  of  this  rule,  EPA 
hereby  certifies  that  this  rule  will  not 
have  a  significant  economic  impact  on 
small  entities. 

C.  Paperwork  Reduction  Act 

EPA  has  determined  that  the 
Paperwork  Reduction  Act  of  1080. 44 
U.S.C  et  seq.,  does  not  apply  to  this  rule 
since  no  information  collection  and 
recordkeeping  are  involved. 


List  of  Subjects  in  40  CFR  Parts  TBI  and 

7M 

Environmental  protection.  Chemicals. 
Hazardous  substances.  Health.  Labeling. 
Laboratories.  Polychlorinated  Biphenyls, 
Reporting  and  recordkeeping 
requirements,  Iiuotporation  by 
reference. 

Dated:  May  28.  igea 
Charies  L  EOuna, 
Director,  Offree  of  Toxic  Subttances. 

Therefore,  40  CFR  Chapter  I  is 
amended  as  follows: 

PART761-[AyEN0ED] 

1.  In  Part  761: 

a.  The  authority  citation  for  Part  761 
continues  to  read  as  follows: 

Authority:  IS  U.S.Q  2805,  2807.  and  2611; 
Subpart  G  abo  issued  under  15  U.S.C  2614 
and  2816. 

S  761.19   [Aniandad] 

b.  In  I  761.19.  paragraph  (b).  the 
entries  "ASTM  D  93-8a"  "ASTM  D  240- 
76  (Reapprovedl980),"  "ASTM  D  923- 
81."  "ASTM  D  215ft-80,"  and  "ASTM  D 
3178-73  (Reapproved  1979),"  are  revised 
to  read  "ASTM  D  93-85."  "ASTM  D  240- 
87."  "ASTM  D  923-86."  "ASTM  D  2158- 
85."  and  "ASTM  3178-84."  respectively. 

9761.60   lAmandadl- 

c.  In  S  761.80  the  following  changes 
are  made: 

i.  In  paragraph  (a)(3)(iii)(B)(6).  the 
references  "ASTM  D  93-80."  "ASTM  D 
240-76  (reapproved  1980)."  "ASTM  D 
2158-80."  and  "ASTM  D  3178-73 
(reapproved  1979),"  are  revised  to  read 
"ASTM  D  93-65,"  "ASTM  D  240-87." 
"ASTM  D  2158-65,"  and  "ASTM  D  3176- 
84,"  respectively. 

ii.  In  paragraph  (g)(l)(ii),  the  phrase 
"American  Society  for  'Testing  and 
Materials  method  D-923,"  is  revised  to 
read  "ASTM  D  923-86." 

iii.  In  paragraph  [g)(2](ii).  the  phrase 
"American  Society  for  "Testing  and 
Materials  method  D  923-81."  is  revised 
to  read  "ASTM  D  923-86." 

9761.7S   (Amandadl 

d.  In  S  761.75,  paragraph  (b)(8)(iii),  the 
phrase  "ASTM  Standard  D93^."  is 
revised  to  read  "ASTtA  D  93-65." 

PART  796-(  AMENDED] 

2.  in  Part  796: 

a.  The  authority  citation  for  Part  796 
continues  to  read  as  follows: 

Audiority:  15  U.S.C  2603.    ' 

{796.1950    (Amended] 

b.  In  9  796.1950,  paragraph  (b)(2Ki). 
the  phrase  "ASTM  Method  D  2879-75 


/  VaL  .51.  Ho.  Ill  /  Urofay.  Jua*  9.  HM  7  »<^et  Md 
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(lo^ppm  wd  tgWHT  and  IbepluaBC 
"ASTM  D  2879-75  (Reapproved  1980r 
are  both  revised  to  read  "ASTM  D  287»- 

aa.- 

-|FR  Doc  BS-12967  Ftie&«-*-9i  MS  am] 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Offlca  of  CUM  Sappoft  EafeveeaMnt 

45  CFR  Parts  982  and  303 


CMd  Support  I 

Disregard  of  CMM  Support  Paynisnls 

MUHCy.  Office  of  Quid  Support 
Enforcement  (OCSE}.  I 

action:  Pinal  rules. 


iHiese  final  tales  iifleneBt 
section  2840  of  the  Deficit  Reduction  Ad 
of  1984  (DRA)  which  ameoda  the  Sodai 
Security  Act  to  require  (hat  the  first  $50 
collected  on  a  awnidj  aupport 
afafigoSfln  be  paid  to  fte  Aid  to  Fanaies 
with  DependMl  Chadren  (ATOq 
tatutf.  lUs  amount  tlees  not  affect  the 
famStf*  ATOC  elipbtHty  or  Ae  amount 
of  asaistaBoe  to  w^^ch  thc^  are  entitled. 
In  adifideB,  tUs  final  nde  revises 
cazrent  re^asronents  wtuch  result  in 
AFDC  fanailies  not  reoeiviqg  the  ^0 
pass-through  when  support  payments 
are  made  to  a  9tate  TV-4)  agency  or  a 
legal  enti^  of  die  State  or  political 
subcMsiea  on  tiaw  bat  are  net  received 
ontiniBby  the  agen(7  responsible  fior 
final  dbtrfbntioB  of 'fte  vdBetfSxm. 
iFFCcmaiMai:  Odober  i,  1984. 

act: 


CaaalJardMwtaaqaii  lOTft, 


ARV  MrOMMATMN: 


SacdoB  2840  (J  the  mtA  (Pub.  L.  98- 
360)  amended  secdaa  45H!^<iAt 
Sodal  Seeuaty  Act  (fte  AcQ  to  require 
Stales  to  pay  Ate  first  SSO  of  aujifXMl 
collected  oa  flw  mnntyy  safffort 
obfigaSon  to  (ha  AFXC  laau^.  lUa 
statute  also  amended  section 
402(a)(8HA)  of  die  Alt  tasaqake  Stalaa 
to  disiatsffd  "Ua  first  J50  ef  a^  child 
support  paysMBts  racataad  ia  Mdt 
month"  wliandatanriBing  AFDC 
eligibility  and  die  amount  of  the  AFDC 
payment  The  reanll  off  Ansa  chaagea  is 
that  AFDC  families  affected  by  this 
statute  will  have  up  to  $50  of  adfitiomd 


Bufcamuiaflt  paopam  lagalatioas  fHil/k 
amended  aeotioa  4S7|b)  of  d»  AoL  The 
resalkaat  dislrjbuiiaa  pe&iris  thirt  the 
fiiat  tSB  af  a  ouaeaS  siqipart  caUectiaa 
is  paid  to  the  AFDC  family.  If  dn 
current  auypott  caUecdon  is  less  dua 
$50,  that  amount  is  paid  to  Aa  £aai^. 

These  ffgnlatkuw  app^y  to  coHoctiens 
of  current  supixul  oaV«  not  to 
collections  of  arrearages  aad  provide 
that  if  an  AFDC  family  receives  support 
iroin  uiuiu  man  mie  auseui  pareni,  uiuy 
the  Inst  $98  of  the  total  anount 
collected  shall  be  paid  to  the  family. 

45  ore  302.32(1^  of  cnrrent  reguladoos 
requires  the  IV-D  agency  to  inform  the 
rv-^  agaaqr  of  the  amount  ooUaded  OB 
the  maaddy  aappoet  obUgatien  aa 
deterrained  under  {  9e2.5l(al.  State  IV- 
D  agencies  and  State  IV-A  ageades 
should  consult  oa  the  best  means  of 
transmitting  infJormation  on  amounts 
collected  and  monthly  support 
obligations  to  facilitate  the  pa^aeots  by 
the  rV-A  agencies  to  AFDC  families  and 
the  related  ^farepad  ia  4 
AFDCaUgUbtyan 

Related  iatarhafiaai  ingJatieaB  were 
published  in  the  Atesi  AaglsiBr  H8  WL 
3558^  oa  fsf  liadas  10,  >888hy  the 
Office  of  Bamily  Aaaiatanoe  (QFA)  to 
addaeas  ATOC  pMt 
conoeraiag  the  iudisiegaid. 

Changes  m  Kespcnae  to  Ouuuueats 

In  additkw  to  chaqgas  aaade  ia 
respoaaa  to  comaiaBta.  this  fiaoi 
regulation  includes  a  technical  cbaqge  to 
the  fourth  sentence  in  paragraph  (bKlj 
of  9  302.51.  TIm  ward  >epfcaeatf'  is 
changed  to  "rapreaeat". 

In  response  tocommeats  from  an 
advocacy  groap.  fids  final  regulatioB 
revises  the  d^aidon  oT^date  of 
conection"  contained  In  jun^gr^  (jQ  of 
i  302.5l.Thls  find  regulatian  defines  the 
"date  td  ccAecdon"  as  the  date  a 
payment  is  received  \iy  the  TV-0  agency 
or  die  iega)  eriOty  of  the  State  er 
political  subdhrislon  aotually  making  the 
collection,  wlridicfverls  eaifiest  It 
deletes  die  separate  defialHon  of  dale  Of 
collecdon  in  interstate  cases  and  aiakes 
a  confbradng  tStange  to  %  3B8T^)(l7n*)- 


Interim  Final  Regulatory  Provisions 

Interim  final  regulations  published  on 
September  la  1984  H8VK  88804) 
ameadedpasarvks  aiXD  aadthX^  of 
45  CFB  3BL51  to  oaidanB  tJhdd  S^liport 


Rasponaela^ 

interim  AadI  regaladon.  Tea  were  from 
State  and  teoal  gevamnwat  ageadas 
andoaa  waa  haia  aa  advocacy  yoap- A 
discussion  of  these  commeirtB  and  oar 
responses  follows: 

Comment-  One  State  agency  and  two 
local  jurisdictiMu  lunaeatad 
darificuHon  BBgnsdiag-Bibother 
iacaatiaas  aae  paid  aaSha  ISO  puyuaail 
made  to  the  i 
regulations. 


Response:  The  Sute  is  eligible  for 
incentives  on  the  $50  payneni  la  the 
family.  Prior  to  eaadasant  aftn  GhHd 
Support  Enfaraeanat  AvMndmentsof 
1984  (Pub.  L.  88-378),  only  aaieoato 
collected  which  were  aaadSaiainibacse 
assistance  payments  were  eligible  for 
incentive  payments  under  sedion  458  of 
the  Act  Section  5  of  Aib.  L  88-^8 
amended  sectiaa  4SB<d4he  Ad  efieottve 
Odober  1, 1985  to  provide  incentives  on 
aU  AFDC  and  aa^AraCoodectioaa. 
regardieasof  whetinrtheyare  retaiaed 
by  the  State  or  paid  «a  dH  faaaiy. 
Section  5  of  Pub.  L  98-378  also  amended 
section  4S8fe)  of  (he  Ad  dirou^ 
September  30, 1985  to  provide  incentives 
on  the  $50  payment  prior  to  die  Odober 
1, 1985  ellective  date  ci  die  expanded 
incentive  paymrats  system.  Therefore, 
incentives  will  be  paid  on  the  $50 
payments  beginning  with  the  effective 
date  of  Odober  1,1984  and  wifi 
continue  to  be  paid  on  such  payments 
thereafter. 

Commeat  Qae  State  agency 
rec^unended  that  a  SSO  increase  ia  the 
AFDC  payment  standard  far  all  AFDC 
recipients  be  substituted  for  the  $50 
pa3anent 

BsMptase:  These  ragulattoas  merely 
implement  dieaaqoireawnta  in  the 
amended  statute.  ThisMocnaMadatiea 
cannot  be  implenianted  under  current 
law. 

C<afluseii£.  Qae  State  oomaented  that 
(he  October  1, 1884  oBecfiee  date  does 
not  permit  Sates  to  plan  lor  program 
changes. 

ReapaasK  The  eSscdve  date  is 
statutory  and  caaDitf  he  ehaqged  hy 
regulatiea.  The  jrrnipim  rhaimfs 
reqidred  by  fhese  regulations  should  not 
be  substantial  since  heth  W-A  and  IV- 
D  agendas  are  dready  Imrolvad  in 
disttftutint  moaay  tolaauDes  and 
therelare  have  aiedhaidaaa  ia  place  far 
distifbution. 

Ck>mment  IWo  Statsagaacias  aaked 
if  fee  $80  ^saegaid  iadades  apaaaal 
s^Fipost 

Respcmae:  The  $50  psgnsnt  appliea  to 

bodirMdMdipnMalsiW'ist-lh^ 
confomo  la  aaetian  184rfMhL  1.  8»478 
which  8s«atoas  Mats  JY-Oagsadesto 
coHect  spousd  sanaort  tf  a  sappoil 
obligaSaa  haa  haaa  aitahtiihtd  addi 
reaped  ta  «ia  iVoaae  and  the  IV-O 
agaacyiai 


the  administrative  difficulty  of 
disregarding  tlM^SB  payawat  far 
purpeaaa  el  AiDC  buasfita  while 
ensuring  dnt  tUa  aaMOHl  ts  eemsideTed 
in  tfaaooaapatationofltoedStnBp 
benefits. 


RespooBo:  Ihe  statute  mandates  the 
disregard  mdy  for  detemining  AFDC 
eligibility  and  the  amonnt  of  the 
assistance  payment  Under  current 
statute,  no  comparable  disregard  applies 
to  the  oompetation  of  Food  Stamp 
benefits. 

Comment:  One  State  and  one 
advocacy  group  recommended  that 
either  the  IV-D  agency  issue  the  $50 
paym^t  to  the  family  or  States  be  given 
the  flexibility  to  determine  which 
agency  makes  die  payment  to  the 
family. 

Response:  The  FV-A  agency  already 
has  a  system  for  making  assistance 
payments  each  month  to  individuals 
receiving  AFDC.  We  believe  the 
administrative  burden  will  be  less  if  the 
IV-A  agency  makes  these  $S0  payments 
as  well.  However,  the  regulations  do  not 
prohibit  the  IV-A  agency  fitim  entering 
into  an  agreement  widi  the  IV-D  agency 
to  make  the  payments,  as  long  as  the 
IV-A  agency  retains  overall 
responsibility  for  the  payments. 

Comment  One  State  agency 
recommended  that  no  disregard  be 
allowed  on  direct  su|:qKn1  payments 
retained  in  vioIati(m  of  46  CFR 
232.12(b)(4).  (Hiis  section  requites  diat 
support  payments  received  by  an  AFDC 
applicant  or  redpient  fnm  an  absent 
parent  be  paid  to  the  IV-D  agency.) 

Response:  Cooperation  of  an  AFDC 
applicant  or  recipient  in  obtaining 
support  is  feqtured  under  tideiV-^  of  -  - 
the  Act  and  regidations  at  45  CFR  232.12. 
if  an  AFDC  applicant  or  redpient 
refuses  to  cooperate  without  good  cause 
as  determined  mider  48  CFR  232.41,  the 
FV-A  agency  must  deny  assistance  to 
the  caretaker  relative  and  provide 
assistance  to  the  eligible  cfaild(ren)  in 
the  form  of  a  protective  payment 
However,  if  there  is  an  AFDC  payment 
made  on  behalf  of  a  child,  the  first  $50  of 
current  support  must  be  paid  to  the 
family  pursuant  to  sedion  457(b)(1)  of  ' 
the  Ad  (regardless  of  whedier  it  is 
received  direcdy  by  the  famfly).  TTie 
amount  of  the  assistance  payment  or  the 
actions  of  the  payee  do  not  affed 
distribution  of  die  support  coilectimi. 

Comment-  Two  State  agendas 
recommended  that  eadi  houselxdd  be 
paid  $50  fipom  the  support  coUecti<m 
when  the  children  for  whom  suf^wrt  ia 
collected  are  living  in  different 
households. 

Response:  We  agree  with  the 
commoiters  that  in  the  situation 
described  above,  each  family  should 
receive  a  $50  payment  as  a  result  of  a 
sufqiort  colledian.  If  the  collection  ia 
insufficient  the  amount  cofleded  should 
be  prorated  between  the  households. 

Comment  One  State  agency 
recommended  we  add  to  S  302.51(b)(1) 


diet"*  *  *  in  no  caae  diaU  die  total 
amonnt  paid  and  (fisregarded  exceed 
$50  per  month  per  aasistance  unit.**  This 
wouhl  prevent  duplicate  payments  when 
an  AFDC  family  receives  a  direct 
payment  from  me  absent  parent  and  the 
IV-D  agency  mdces  a  current  support 
collection  firam  aaother  absent  parent  in 
the  same  month. 

Response:  We  believe  that  this  issue 
is  adequately  addressed  in  1 302.51(bHl) 
which  provides  that  only  die  first  $50  of 
die  total  amount  coDeded  for  the  family 
shall  be  paid  to  them.  If  a  family 
receives  a  dired  payment  from  one 
absent  parent  and  ^e  IV-D  agency 
collects  current  siqiport  fiom  anodier 
absent  parent  for  die  same  month,  the 
State  would  recover  the  dired  payment 
in  full  if  it  has  already  paid  SSOXo  the 
family  from  the  IV-4)  collection.  If  the 
State  recovers  all  but  $50  from  the  direct 
payment  any  other  IV-4)  ooUedions  for 
that  month  would  be  distributed  withcmt 
making  another  $50  payment  For  this 
reason,  we  are  not  revising  the  language 
contained  in  the  interim  final 
regulations. 

Comment  One  advocacy  group 
opposed  limiting  the  $50  payment  to 
amounts  paid  fi«n  current  support  only. 

Response:  Section  457(b)  of  the  Ad  as 
amended  by  section  2640  of  the  DRA 
refers  to  "amounts  as  are  colleded 
periodically  i^ch  r^resent  monthly 
support  payments."  We  interpret  this 
•  phrase  to  refer  by  current  support 
payments  only.  This  is  consistent  with 
our  1975-76  poUcy  interpretation  of  a 
similar  provisioii  in  the  original  law 
which  established  the  Quid  Support 
Enforcement  Program  under  tide  IV-D  of 
die  Ad  (Pub.  L.  93-647).  Under  that 
provision,  40  percent  of  the  first  $50 
collected  which  represented  partial  or 
complde  payment  of  the  support 
obligation  for  the  current  month  was 
passed  through  to  the  AFDC  family.  This 
policy  interpretation  encourages 
voluntary  and  timely  comptiance  with 
support  orders.  Congress  cleariy 
intended  the  $50  payment  to  serve  the 
purpose  of  promoting  cooperation  of 
both  absent  parents  and  custodial 
parents.  This  purpose  can  be  promoted 
only  if  incentives  are  tied  to  compliance 
with  the  support  order  when  each 
pajrment  is  due. 

After  consideration  of  this  comment 
and  concern  that  $50  payments  should 
be  made  to  AFDC  families  wrfaenever  a 
current  support  payment  is  received 
timely  by  a  legally  accountable  public 
entity,  this  final  rule  revises  the  date  of 
collection  for  distribution  purposes.  This 
regulation  defines  the  date  of  collection 
for  distribution  purposes  in  aD  cases  as 
the  date  on  which  payment  is  received 
by  the  FV-D  agency  or  the  legal  entity  of 


the  State  or  pebtical  aubdiviaiaa 
actuaHy  mridng  the  T^Lrrtten. 
whichever  is  earffast  It  daletes 
reference  to  the  legal  entity  of  die  State 
or  political  snbdivteion  'inking  the 
collection  on  bdiatf  of  the  IV-D  agency" 
to  ensure  diet  when  pa3nnents  are 
received  timely  by  entitles  odier  tiian 
die  IV-D  agency,  regardless  of  whether 
or  not  the  entity  is  under  cooperative 
agreement  with  the  IV-^  agency,  the 
date  of  coUedion  is  tied  to  the  initial 
point  of  receipt 

This  revition  to  the  definition  of  the 
date  of  collection  will  reduce  the 
possibility  that  payments  made  on  time 
will  be  distributed  aa  payments  oa 
arrearages  because  of  ddays  in 
transmitting  collections  between  legal 
entities  of  the  State  or  between  States,  h 
also  furthers  the  intended  puipose  of  the 
statute,  Le.,  to  encourage  vohintary  and 
timely  compliance  with  support  orders. 
We  would  Uke  to  stress  diat  die  legal 
entity  of  die  State  or  political 
subdivinon  aduafiy  making  llie 
collection  indudes  Clerks  of  the  Coisl, 
whether  or  not  mder  cooperative 
agreement  with  the  FV-D  agency,  and 
the  wage  widduddmg  agency,  if  it  is  not 
the  FV-D  agency. 

We  have  deleted  the  separate 
definition  of  date  of  collection  for 
interstate  cases  because  that  definition 
may  result  in  distribution  of  current 
support  paid  timely  as  past-due  support. 
Under  that  definition,  even  if  an  absent 
parent  paid  support  timely  in  the 
responding  State,  the  definition  of  date 
of  collection  for  interstate  cases  allowed 
the  initiating  State  to  consider  the  date 
it  received  the  collection  as  the 
collection  date  and  to  distribute  the 
payment  as  an  arrearage  if  a  payment 
was  not  forwarded  by  the  responding 
State  timely  or  several  payments  were 
forwarded  in  one  month.  For  example,  if 
the  responding  State  collected  the  {uly 
support  obligation  on  July  28  and  the 
initiating  State  received  the  payment  on 
August  2,  the  payment  was  considered  a 
current  payment  for  August  and  the 
family  received  the  $50  pass-through  for 
August  If  the  responding  State  then 
collected  the  August  payment  on  August 
10  and  the  initiating  State  received  this 
payment  on  August  15,  it  was 
considered  an  arrearage  payment  for  the 
July  support  obligation.  No  $50  payment 
was  made  to  the  AFDC  femily  for  July 
even  though  the  absent  parent  paid  his 
support  timely.  Deleting  this  de^tion 
will  ensure  payment  of  $50  to  the  AFDC 
family  when  sqpport  is  paid  timely  and 
avoid  possible  inequities  resulting  from 
delays  in  forwarding  payments  by 
responding  States  in  interstate  cases. 
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OCSE  published  proposed  regulations 
implementing  the  requirements  of  the 
Child  Support  Enforcement 
Amendments  of  1984  (Pub.  L  M-STS)-!!! 
the  Fedenl  Register  (49  FR  36780)  on 
September  19, 1984.  These  regulations 
included  a  proposal  to  require  the 
collection  date  for  distribution  purposes 
in  interstate  cases  to  be  the  date  the 
payment  is  received  by  the  IV-D  agency 
of  the  State  in  which  the  collection  is 
made  and  in  wage  withholding  cases  the 
date  the  employer  withholds  the  wages. 
Comments  from  State  IV-D  agencies 
cited  the  high  cost  of  reprogrammlng 
their  automated  systems  to  comply  with 
such  a  change  and  the  difficulty  of 
tracking  and  monitoring  payments  when 
the  responding  State  and  the  employer 
do  not  specify  the  date  of  collection.  As 
a  result  of  these  comments,  the  proposed 
changes  were  not  included  in  the  final 
regulation  published  in  the  Federal 
Regbtw  on  May  9. 1985  (50  FR  19634). 
However,  since  that  time,  problems  with 
States  distributing  current  support  as 
past-due  support  and  not  paying  $50  to 
AFDC  families  because  of  the  date  of 
collection  definition  persist.  We  believe 
that  the  problem  has  grown  to  the  point 
that  this  change  is  essential  to  ensure 
support  collections  are  treated 
accurately  for  distribution.  States  have 
been  aware  of  the  potential  for  this 
change  for  over  three  years. 

We  did  not  tie  the  date  of  collection  to 
the  date  the  employer  withholds  wages 
because  IV-D  agencies  cannot  control 
employer  pay  practices,  especially  in 
interstate  wage  withholding  cases. 
However,  States  should  strictly  enforce 
the  requirement  that  employers  must 
remit  amounts  withheld  wiUiin  10  days 
of  the  date  the  absent  parent  is  paid. 
States  also  have  no  way  of  verifying 
when  an  absent  parent  made  a  payment 
other  than  to  track  receipt  by  the  IV-4D 
agency  (or  its  agent)  or  the  legal  entity 
of  a  State  or  political  subdivision 
actually  making  the  collection, 
whichever  is  eariiest 

With  respect  to  interstate  cases,  final 
regulations  published  February  22. 1988 
in  the  Federal  Register  (53  FR  5246) 
require  responding  States  to  indicate 
when  the  payment  was  received  by  the 
initial  point  of  receipt  within  the  State 
IV-D  agency  when  forwarding  payments 
to  the  responding  State  (see  45  CFR 
303.7(c)(7)(iv]).  We  are  making  a 
conforming  change  to  that  section  to 
require  responding  States  to  notify 
initiating  States  of  the  initial  point  of 
receipt  by  the  IV-D  agency  or  local 
entity  of  the  State  or  political 
subdivision  actually  making  the 
collection,  whichever  is  earlier. 
Therefore,  initiating  States  will  know 


the  date  of  collection  in  interstate  cases, 
thereby  removing  one  of  the  problems 
cited  by  States  in  response  to  the  change 
when  it  was  proposed  in  September  of 
1984. 

CommenL  One  advocacy  ^xMip 
requested  clarification  on  the  treatment 
\A  lump  sum  payments  in  cases  where  a 
delay  occurs  in  sending  a  $50  payment 
resulting  in  more  than  one  payment 
going  to  a  family  in  a  later  month. 

Response:  Lump  sum  payments 
resulting  from  the  State's  delay  in 
forwarding  $50  pass-through  payments 
will  be  disregarded  as  if  they  had  been 
made  in  the  months  the  support 
collections  were  received.  If  the  State 
collects  current  support  and  does  not 
make  the  $50  payment  that  month,  the 
rV-A  agency  will  disregard  the  payment 
whenever  it  is  made  to  the  family.  This 
is  consistent  with  the  intended  purpose 
of  the  statute,  which  is  to  provide  the 
obligor  an  incentive  to  make  regular  and 
timely  payments  so  that  his  or  her 
family  will  receive  the  $50  pass-through 
for  each  month  in  which  current  support 
is  paid. 

Comment.  Two  State  agencies 
requested  clarification  regarding 
whether  the  $50  payment  applies  to 
court-ordered  support  only. 

Response:  The  $50  payment  applies  to 
any  support  which  has  been  assigned  to 
the  State  pursuant  to  section  4G2(a)(26] 
of  the  Act,  and  is  distributed  under 
section  457(b)  of  (he  Act,  including 
voluntary  support. 

Comment.  One  State  agency 
requested  clariflcation  regarding  the 
elective  date  of  the  $50  payment 
provision. 

Response:  The  statute  requires  an 
effective  date  of  October  1. 1984.  Thus, 
States  must  make  the  first  $50  payment 
from  current  support  collected  for  the 
month  of  October,  1984. 

PaperWork  Reduction  Act 

This  regulation  contains  no 
information  collection  requirements 
which  require  Office  of  Management 
and  Budget  approval  under  the 
Paperwork  Reduction  Act  of  1980  (Pub. 
L  96-511.) 

Executive  Order  12291 

The  Secretary  has  determined  that 
this  document  does  not  meet  any  of  the 
criteria  for  a  major  rule  as  described  by 
Executive  Order  12291.  The  Secretary 
certifies  that  because  these  regulations 
apply  to  States  and  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities, 
they  do  not  require  a  regulatory 
flexibility  analysis  as  provided  in  Pub.  L 
96-354,  the  Regulatory  Flexibility  Act  of 
1980.  The  administrative  costs  are 


expected  to  be  negligible  (less  than 
$500,000)  and  the  effect  of  additional 
disregards  is  expected  to  be  less  than 
$7.5  million,  of  which  $3.7  million  is  the 
Federal  share.  Therefore  this  proposed 
regulation  does  not  meet  the  threshold 
for  an  economic  analysis  under  E.O. 
12291. 

List  of  Subjects  in  45  CFR  Part  302 

Child  Support,  Grant  programs/social 
programs.  Penalties,  Reporting  and 
recording  requirements.  Unemployment 
compensation. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.783,  Child  Support 
Enforcement  Program.) 

Dated:  February  19. 198& 
Wayne  A.  Stanton, 
Director.  Office  of  Child  Support 
Enforcement. 

Approved:  May  10, 1988. 
OtiiR.  Bowen. 

Secretary. 

For  the  reasons  set  forth  in  the 
preamble,  45  CFR  Parts  302  and  303  are 
amended  as  follows: 

PART  302— STATE  PLAN 
REQUIREMENTS 

1.  The  authority  citation  for  Part  302 
continues  to  read  as  follows: 

Authority:  42  U.S.C  651  through  65a  6aa 
664.  666,  667. 1302. 1396a(a)(25).  1396b(d)(2), 
13geb(o],  1396b{p).  and  13g6(k). 

2.  Section  302.51  is  amended  by 
republishing  the  introductory  text  and 
revising  paragraphs  (a)  and  (b)(1)  as 
follows: 

$302.51    DtotrHMrtkMi  of  support 
collections. 

The  State  plan  shall  provide  as 
follows: 

(a)  For  the  purposes  of  distribution 
under  this  section,  amounts  collected 
shall  be  treated  first  as  payment  on  the 
required  support  obligation  for  the 
month  in  which  the  support  was 
collected  and  if  any  amounts  are 
collected  which  are  in  excess  of  such 
amount  these  excess  amounts  shall  be 
treated  as  amounts  which  represent 
payment  on  the  required  support 
obligation  for  previous  months.  (The  IV- 
D  agency  may  round  off  the  converted 
amount  to  whole  dollar  amounts  for  the 
purposes  of  distribution  under  this 
section,  (  302.52  and  S  303.52.)  Effective 
June  9, 1988,  the  date  of  collection  shall 
be  the  date  on  which  the  payment  is 
received  by  the  fV-D  agency  or  the  legal 
entity  of  any  State  or  political 
tobdivision  actually  making  the  ' 
collection,  whichever  is  earliest.  In  any 
case  in  which  collections  are  received 


by  an  entity  other  than  the  syeocy 
respontible  for  final  distributifn  under 
this  section,  the  entity  must  transmit  the 
collection  within  10  days  of  receipt 

(1)  Of  any  VQQtuat  diat  is  collected  in 
a  month  which  represents  payment  on 
the  required  support  oUigation  for  that 
month,  the  first  SSO  itf  sodi  smoont  shall 
be  paid  to  the  family.  Thia  payment  may 
not  be  used  in  determining  the  amount 
paid,  if  any,  to  the  family  in  para^vpfa 
(bK))  of  this.section.  If  die  amount 
coUacted  kidudes  payment  on  the 
required  support  obligation  for  a 
previous  month  or  racmths,  the  family 
shall  only  receive  the  first  $50  of  the 
amount  which  represents  the  required 
support  obligation  for  the  month  in 
which  the  support  was  collected.  If 
amounts  are  collected  for  one  family 
which  represent  support  payments  from 
two  or  more  absent  parents,  only  the 
first  $50  of  the  amount  collected  which 
represents  the  total  required  support 
obligation  for  the  month  in  whidi  the 
support  was  collected  shaU  be  paid  to 
the  family  under  this  paragraph.  No 
payment  shall  be  made  to  a  family 
under  this  paragraph  for  a  month  in 
which  there  is  no  child  support 
collection. 


PART  303-STANDAROS  FOR 
PROGRAM  OPERATIONS 

1.  The  authority  citation  fw  Part  303 
continues  to  read  as  follows: 

Autliority:  42  U.SXL  651  Arou^  656,  aea 
663. 664. 666.  687. 1302. 13g6a(a)(25). 
1396b(d)(2).  13966(0).  1396b{p)  and  1396(k). 

2.  Section  303.7{c)(7)(ivJ  is  revised  to 
read  as  follows: 

§303.7    Provision  of  aarvlcea  in  InteraMe 

iv-o« 


(c)  •  *  • 

(7)  •  •  * 

(iv)  Collecting  and  monitoring  any 
support  payments  from  the  absent 
parent  and  forwarding  payments  to  the 
location  specified  by  the  IV-D  agency  in 
the  initiating  State  no  later  dian  10  days 
after  the  coUection  is  received  by  the 
responding  State  rV-43  agency  except 
with  respect  to  certain  Federal  tax 
refund  offset  ooilecbons  as  specified  in 
S  303.72(h)(5)  of  thU  part  The  JV-4) 
agency  must  include  sufficient 
information  to  identify  the  case,  indicate 
when  the  payment  was  received  at  the 
initial  point  of  receipt  by  the  IV-^ 
agency  or  legal  enti^  of  the  State  or 
political  -subdivision  actuaUy  making  the 
collection,  whichever  is  eariier,  and 
include  the  responding  State's 
identifying  code  as  defined  in  the 


Federal  Infcmnation  Pivcessing 

Standards  Publication  (FIPS)  issued  by 

the  National  Bureau  of  Standards  or  tfie 

Worldwide  Geogre|Aik  Location  Code 

issued  by  the  General  Services 

Administration. 

•        •       *       •       • 

(FR  Doc.  88-1289S  Filed  6-»-B8;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPwt7S 

(MM  Doekol  No.  tZ-^aZ;  mi-fil04  and  fMI- 
e066] 

Radio  Broadcasting  Sarvieoa;  BathaRo 
and  ColHnsvflia.  IL 

aoency:  Federal  Communications 
Commission. 

ACTlOit:  Final  rule. 

summary:  This  document  allots  Channel 
238A  to  Bethalto.  Illinois,  as  a  first  FM 
service,  at  the  request  of  Bedialto 
Broadcasting.  Additionalfy,  a 
counterproposal  fHed  by  Bethalto 
Broadcasting  proposing  to  allot  Channel 
238A  to  ColUnsville,  Illinois,  instead,  is 
dismissed  at  the  petitioner's  request 
With  this  action,  this  proceeding  is 
terminated. 

OATCS:  Effective  July  It  1988;  The 
window  period  for  filing  applications  on 
Channel  238A  at  Bethalto  will  open  on 
July  12. 1988,  and  close  on  August  11. 
1988. 

FOR  FURTHER  MFOltalATION  CONTACT: 
Montrose  H.  Tyree,  Mass  Media  Bureau. 
(202)  634-653a 

SUPPL£MCNTARV  mnRMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  Na  87-232. 
adopted  April  19, 1988,  and  released 
May  26, 1988.  The  fiill  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230).  1919  M  Street  NW., 
Washington.  DC  TTie  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
International  Transcription  Service, 
(202)  857-980a  2100  M  Street  NW..  Suite 
14a  Washington.  DC  20037. 

List  of  SubjecU  in  47  CFR  Part  73 
Radio  broadcasting. 

PART  73-{AMENDEO) 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154, 303. 


§73^02    [Amended! 

2.  Section  73.202(b).  is  amended  by 
adding  the  entry  Bedialto,  Channel  238A 
to  Illinois. 

Federal  Communicatioiu  Commission. 
Steve  Kaminar, 

Deputy  Chief,  Policy  ondRuks  Divisioa. 

Mass  Media  Bureau. 

(FR  Doc  88-12876  Filed  6-8-66:  a:45  am) 


47  CFR  Part  73 

[MM  t>ocfcet  No.  S7-5SS;  RM-«107I 

Radio  Broadcasting  Sarvleaa; 
Univarslty  Parte,  PA 

AOENCV:  Federal  Conununications 
Commission. 

ACTION:  Final  rule. 


f.  The  Commission,  at  the 
request  of  State  College 
Communications  Corp..  substitutes 
Channel  246A  tot  Channel  244A  at  State 
College,  Pennsylvania,  and  modifies  its 
license  for  Station  WQWK(FM)  to 
specify  the  newly  allotted  channel 
Chaimel  246A  can  be  allotted  to 
Universify  Park  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  7.4  kilometers  (4j6  miles) 
west  which  will  accommodate 
petitioner's  desired  transmitter  site.  The 
coordinates  for  this  allotment  are  North 
Latitude  40-48-^2  and  West  Longitude 
77-56-38.  Canadian  concurrence  has 
been  received  since  University  Park  is 
located  within  320  kilometers  (200  miles) 
of  the  U.S.-Canadian  border.  With  this 
action,  this  proceeding  is  terminated. 

EFFICnVC  OATE  )uly  11, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)  634-653a 

SUPPtEMEHTARV  INTOWMATWHt  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  87-588. 
adopted  April  25. 1088.  and  released 
May  26, 19ea  The  full  text  of  this 
Commission's  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  I^oom  230).  1919  M  Street  NW.. 
Washington.  DC  The  complete  text  (^ 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Service. 
(202)  857-8300. 2100  M  Street  NW..  Suite 
140,  Washington.  DC  20037. 

List  of  Sub}ecU  in  47  CFR  Part  73 

Radio  broadcasting. 
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PART73-[AMCNOEO] 

1.  The  authority  citation  for  Part  73  • 
continues  to  read  as  follows: 

Authority:  47  U.S.C  154.  303. 

§73.202    (AmwMl«d] 

2.  SecUon  73.202(b).  the  FM  Table  of 
Allotments  for  University  F*ark. 
Pennsylvania,  is  amended  by  removing 
Channel  244A  and  adding  Channel 
246A. 

Federal  Communications  Commission. 

Sieve  Kaminer, 

Deputy  Chief,  Policy  and  Rules  Division, 

Mass  Media  Bureau. 

(FR  Doc  68-12875  Filed  6-fr-a8:  B:45  am] 

■LLIN6  COM  (Tta-ei-ii 


47CFRPart73 

(MM  Docket  No.  a7-S35;  RM-S806) 

Radio  Broadcasting  Services;  Atlantic, 
lA 

agency:  Federal  Communications 
Commission. 

action:  Final  rule. 

summary:  The  Commission,  at  the 
request  of  Nishna  Valley  Broadcasting 
Ca,  Inc.  (formerly  Valley  Broadcasting. 
Inc.).  substitutes  Channel  279C  for 
Channel  279C1  at  Atlantic,  Iowa,  and 
modifies  the  license  of  Station  KJAN- 
FM  lo  specify  the  liigher  powered 
channel.  Channel  279C  can  be  allocated 
to  Atlantic  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  and  can  be 
used  at  the  site  specified  in  Station 
KJAN-FKTs  construction  permit  The 
coordinates  for  this  allotment  are  North 
Latitude  41-23-53  and  West  Longitude 
95-28-17.  With  this  action,  this 
proceeding  is  terminated. 

KFECTtVC  DATE  June  20, 1988. 

FOR  FURTHER  INFORMATION  CONTACR 

Leslie  K.  Shapiro,  Mass  Media  Bureau. 
(202)  634-6530. 

SUPPtCMENTARY  INFORMATION:  This  iS  a 

summary  of  the  Commission's  Report 
and  Order.  MM  Doclcet  No.  87-535. 
adopted  April  7, 1988,  and  released  May 
6. 1988.  The  full  text  of  this  Commission 
decision  is  ovailable  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (Room  230), 
191&M  Street,  NW„  Washington.  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Service. 
(202)  857-3800.  2100  M  Street.  NW.,  Suite 
140.  Washington.  DC  20037. 


List  of  Subfects  in  «7  CFR  Part  73 
Radio  broadcasting. 

PART73— {AyENOED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  y.S.C.  154. 303. 

S  73.202   [Amended] 

2.  Section  73.202(b),  the  FM  Table  of 
Allotments  for  Atlantic,  Iowa  is 
amended  to  remove  Channel  279C1  and 
add  Channel  279C. 

Federal  Communications  Commission. 

Steve  Kaminer, 

Deputy  Chief,  Policy  and  Rules  Division, 

Mass  Media  Bureau. 

(FR  Doc.  88-10638  Filed  6-8-88:  8:45  am] 

BiuMQ  cooc  triz-ei-M 


DEPARTMENT  OF  ENERGY 
Office  Of  the  Secretary 
48  CFR  Part  970 

Acquisition  Regulation 

AGENCY:  Department  of  fnergy. 
action:  Final  rule. 

summary:  This  rule  amends  the 
Department  of  Energy  Acquisition 
Regulation  (DEAR)  and  implements  the 
requirements  of  section  1534(a)(2)  of  the 
Department  of  Defense  (DOD) 
Authorization  Act,  1980  (Pub.  L  9»-145, 
November  8, 1985).  as  afnended  by 
Section  3131  of  the  National  Defense 
Authorization  Act  for  Fiscal  Years  1988 
and  1989  (Pub.  L  100-180,  December  4, 
1987)  and  section  305(a)  of  the  Act  titled 
"Making  Further  Coatinuing 
Appropriations  For  the  Fiscal  Year 
Ending  September  30. 1988"  (Pub.  L  100- 
202,  December  22. 1987).  The  proposed 
DEAR  amendments  apply  to  all 
Department  of  Energy  (hereinafter 
"DOE"  or  "the  Department") 
management  and  operating  (M&O) 
contractors,  including  DOE's  national 
laboratories.  These  regulations  are 
intended  to  provide  the  following 
clariHcation:  under  M&O  ccTntracts,  the 
costs  of  self-initiated  contractor 
legislative  liaison  activities  to  influence 
(directly  or  indirectly)  legislative  action 
on  any  matter  pending  before  Congress 
or  a  State  legislature  are  unallowable 
lobbying  costs.  The  cost  however,  of 
providing  information  or  expert  advice 
of  a  factual,  technical,  or  scientific 
nattu-e.  with  respect  to  topics  directly 
related  to  contract  performance  or 
proposed  legislation  in  response  to  a 
request  from  Members  of  Congress  or 
State  legislatures,  and  their  staff 


members,  continues  to  be  an  allowable 
contract  cost,  irrespective  of  whethet 
such  information  or  advice  was 
requested  or  supplied  through  the  DOE. 

EFFECTIVE  DATE:  The  requirements  of 
this  amended  regulation  are  effective, 
retroactively,  as  of  January  14. 1987.    , 

FOR  FURTHER  INFORMATION  CONTACT: 

Rudolph ).  Schuhbauer.  Business  and 

Financial  Policy  Division  (MA-422). 

Procurement  and  Assistattce 

Management  Directorate.  • 

Washington.  DC  20585,  (202)  586-8175.' 
Edward  Weber.  Office  of  the  Assistant 

General  Counsel  for  Procurement  and 

Finance  (GC-34).  Washington.  DC 

20585.  (202)  58&-1526. 
SUPPLEMENTARY  INFORMATION: 
I.  Background 
n.  Procedural  Requirements 

A.  Review  Under  Executive  Order  12291 

B.  Review  Under  the  Regulatory  Flexibility 
Act 

C.  Paperwork  Reduction  Act 

D.  National  Environmental  Policy  Act 

E.  Public  Hearing 
III.  Public  Comments 

L  Background 

S^tion  1534(a)(2)  of  Pub.  L.  99-145 
provided  that  costs  incurred  to  influence 
(directly  or- indirectly)  legislative  action 
on  any  matter  pending  before  Congress 
or  a  State  legislature  are  not  allowable 
contract  costs.  The  DOE's  original 
implementation  of  this  statutory  cost 
prcrfribition  on  contractor  lobbying 
activities  involved  two  steps. 
.  Prior  to  enactment  of  section 
1534(a)(2).  the  contract  clauses  at  DEAR 
970.5204-13.  Allowable  costs  and  fixed- 
fee  (CPFF  management  &  operatirtg  ■ 
contract^),  and  970.5204-14.  Allowable 
costs  and  flxed-fiee  (support  contracts), 
specified  that  lobbying  costs  were 
unallowable.  A  decision  was  made  that 
the  existing  lobbying  cost  prohibition 
found  at  DEAR  970.5204-13(a)(31)  and 
970.5204-14(e)(29)  would  be  retained  as 
written.  Hence,  the  referenced-contract 
clauses  required  to  be  included  in  M&O 
contracts  were  not  amended. 

The  DOE  determined,  however,  that 
the  existing  cost  principle  criteria 
(DEAR  9^0.3102-7,  Lobbying  costs, 
effective  4-1-84)  itsed  by  Contracting 
Officers  for  determining  allovyabiiity  of 
M&O  contractor  legislative  liaison  costs 
required  amendment  for  tonsistency 
with  congressional  intent.  In  the 
applicable  conference  reports.  Congress 
directed  that  DOE's  regulations  be 
consistent,  to  tb«  maxiraiBa  extent 
practicable,  with  the  regulations 
promulgated  by  the  SeCTetary  of 
Defense,  e.g..  S.  Rep.  No.  118, 99th 
Congress.  1st  Session,  515  (1985). 
Accordingly,  DOE  promulgated  a 


completely  revised  set  of  lobbying  cost 
principles  predicated  primarily  upon  the 
regulations  applicable  to  DOD  contracts 
contained  at  Federal  Acquisition 
Regulation  (FAR)  31JJ05-22,  Legislative 
lobbying  costs,  with  certain  DOE 
modifications,  as  a  proposed  rule  in  the 
Federal  Register  (51  FR  7471.  Mar.  4. 
1986). 

In  response  to  the  ensuing  public 
comments  and  Congressional 
correspondence,  the  Department 
substantially  revised  the  proposed 
lobbying  cost  principle  criteria,  as 
explained  in  the  final  rule  published  in 
the  Federal  Register  (52  ¥R  1603.  Jan.  14. 
1987).  As  then  amended,  the 
Department's  cost  principles  governing 
M&O  contractor  lobbying  costs 
generally  provided  that  the  cost  of 
monitoring  legislative  proceedings  and 
the  cost  of  responding  to  Congressional 
requests  for  information  were  allowable, 
but  the  cost  of  activities  intended  to 
influence  legislation  were  unallowable. 
Based  on  Senate  recommendations,  the 
proposed  cost  principle  was  revised  to 
contain  provisos  specifying:  (1)  The  cost 
of  providing  requested  information  to 
Congress  or  State  legislatures  would  be 
allowable  if  the  contractor  concurrently 
provided  the  DOE  with  the  information 
supplied  to  Congress;  and  (2)  requests 
requiring  contractor  travel  were  to  be 
processed  through  the  DOE. 

Pursuant  to  the  Conference  Report  (H. 
Rep.  No.  446, 100th  Congress.  1st 
Session.  941  (1987)  applicable  to  section 
3131  of  Pub.  L  100-180)  and  section 
305(a)  of  Pub.  L  100-202.  the  DOE  was 
directed  to  delete  these  cost  provisos 
itom  its  implementing  regulation.  A  brief 
description  of  the  DEAR  amendments 
being  promulgated  today  follows: 

Under  DEAR  Subpart  970.31  eL  aeq.. 
entitled  "Contract  Costs  Principles  and 
Procedures."  DOE's  cost  principle 
criteria,  policies  and  procedures 
previously  specified  in  DEAR  subsection 
970.3102-7,  are  now  incorporated  in  a 
new  contract  clause  entiUed  "Legislative 
Lobbying  Cost  Prohibition"  at  DEAR 
976.5204-17,  as  further  described  below. 
As  amended,  DEAR  subsecction 
^03102-7  contains  guidance  on  the  use 
of  the  new  clause.  Also,  DEAR  section 
970.3103.  Contract  clauses,  has  been 
amended  to  prescribe  mandatory  use  of 
the  new  clause  in  all  M&O  contracts. 

Under  DEAR  SulH>art  970.52.  entitled 
"Contract  Clauses  for  Management  and 
Operating  Contracts,"  subsections 
970.5204-13  and  97a5204-14  are 
amended  to  incorporate  particular 
language  clarifications  and  additions 
necessary,  to  implement  the  cost 
prohibitions  at  section  1534(a)(2)  of  Pub. 
L  99-145.  as  amended  by  section  3131  of 


Pub.  L 100-180  and  section  305(a)  of 
Pub.  L 100-202. 

Also.  DEAR  subsection  970.5204-17, 
Legislative  lobbying  cost  prohibition,  is 
added  as  a  new  contract  clause.  It 
incorporates  the  cost  principle  criteria 
previously  contained  in  subsection 
970.3102-7,  as  amended  for  consistency 
with  sections  3131  and  305(a)  of  Pub.  L 
100-180  and  100^202,  respectively. 
DOE's  intent  is  to  incorporate  the 
definitive  cost  principle  criteria 
applicable  to  legislative  liaison 
activities  being  promulgated  today  into 
all  DOE  M&O  contract  awards  or 
modifications  as  if  that  criteria  had  been 
included  in  the  regulations  promulgated 
on  January  14, 1987. 

II.  Procedural  Requirements 

A.  Review  Under  Executive  Order  12291 

fai  acct>rdance  with  the  requirements 
of  Executive  Order  12291  (48  FR  13193. 
February  27, 1981).  this  rulemaking  has 
been  reviewed  by  DOE.  DOE  has 
concluded  that  the  rule  is  not  a  "major 
rule"  because  its  promulgation  will  not 
result  in  (1)  an  annual  eiTect  on  the 
economy  of  $100  million  or  more.  (2)  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal.  State,  or  local  government 
agencies,  or  geographic  regions,  or  (3) 
significant  adverse  ejects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States  based 
enterprises  to  compete  in  domestic  or 
export  markets.  DOE  submitted  the  rule 
to  the  Office  of  Management  and  Budget 
(OMB)  for  review.  The  OMB  concluded 
its  review. 

B.  Review  Under  the  Regulatory 
Flexibility  Act 

This  rule  was  reviewed  under  the 
Regulatory  Flexibility  Act  of  1980.  Pub. 
L  96-354.  The  Act  requires  preparation 
of  a  regulatory  flexibility  analysis  for 
any  rule  whidi  is  likely  to  have 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  will  have  no  impact  on  interest 
rates,  tax  policies  or  liabilities,  the  costs 
of  goods  or  services  or  other  direct 
economic  foctors.  It  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Therefore,  no  regulatory  flexibility 
analysis  has  been  prepared. 

C.  Paperwork  Reduction  Act 

No  information  collection  and  record 
keeping  requirements  are  imposed  by 
this  rule. 


D.  National  Environmental  Policy  Act 

DOE  has  concluded  that  promulgation 
of  this  rule  would  not  represent  a  major 
Federal  action  having  significant  impact 
on  the  human  environment  under  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969  (42  U.S.C.  432  et  seq., 
1976).  or  the  Council  on  Environmental 
Quality  regulations  (40  CFR  Part  1020). 
Consequendy.  neither  an  environmental 
impact  statement  nor  an  environmental 
assessment  pursuant  to  NEPA  are 
required. 

E.  Public  Hearing  . 

The  Department  has  concluded  that 
this  rule  does  not  involve  a  substantial 
issue  of  fact  or  law  and  that  the 
proposed  rule  should  not  have  a 
substantial  impact  on  the  nation's 
economy  or  large  numbers  of  individuals 
or  businesses.  Therefore,  pursuant  to 
Pub.  L  95-01,  the  DOE  Organization 
Act,  the  Department  did  not  plan  to  hold 
a  pubUc  hearing  on  this  rule. 

III.  Public  Comments 

This  final  rule  is  based  on  the  Notice 
of  Proposed  Rulemaking  (NOPR) 
published  by  DOE  in  the  Federal 
Register  on  Mar.  7, 1988  (53  FR  7318]  and 
pursuant  to  which  public  comments 
were  invited  for  the  30-ddy  period 
ending  April  6. 1988.  Public  comments 
were  received  from  three  universities. 
The  pubUc  comments  and  suggestions  to 
the  NOPR,  and  a  description  of  DOE 
action  taken  in  response  thereto,  are 
summarized  in  the  paragraphs  that 
follow: 

Comment:  One  commenter  questioned 
the  propriety  of  application  of  the 
proposed  rule  to  all  M&O  contracts  as 
opposed  to  "covered  contracts"  as 
defined  in  section  1534  of  Pub.  L  99-145. 

Response:  In  the  Department's 
original  implementation  of  section  1534 
cost  prohibitions,  the  issue  of 
applicability  was  discussed  at  length  in 
the  DOE  final  rule  under  the  subject 
heading  "Comments  Regarding 
AppHcability  of  Section  1534"  (52  FR 
1603;  Ian.  14, 1987.  At  that  time,  the  DOB 
determined  that  the  statutory  cost 
prohibitions  were  generally  unallowable 
under  longstanding  Departmental 
regulatory  provisions  for  M&O 
contracts.  It  was  decided  that  separate 
cost  principle  criteria  for  "covered"  and 
"non-covered"  contracts  would  not  be 
established.  The  numerous  reasons  cited 
in  support  of  DOE's  decision  at  that  time 
remain  valid.  Accordingly,  no  changes 
have  been  made  to  the  proposed  nile 
based  upon  this  comment. 

Comment:  One  commenter  submitted 
three  concerns.  Those  concerns  have 
been  summarized  by  DOE.  Each  of  the 
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summarized  concerns.  foUowed  by 
DOE'S  response,  are  published  below. 

(1)  Comment  on  DEAR  subsection 
970.3102-7:  Rather  than  just  make  a 
cross-reference  in  subsection  97OJ102-7 
to  the  new  contract  clause  at  subsection 
970.5204-17.  it  is  requested  that  a 
presentation  of  cost  principles  and 
guidance  on  the  use  of  the  prescribed 
contract  clause  would  be  useful  and 
instructive. 

Response:  Proposed  I^AR  subsection 
970.3102-7  has  been  revised  to  provide 
guidance  on  the  use  of  the  new  danse. 
As  amended,  this  subsection  now 
specifies  that  the  applicable  cost 
principle  criteria  are  contained  in  die 
new  contract  clause  tA  subsection 
970.5204-17  and  changes  to  sudi  cost 
principle  criteria  constitute  a  deviatitn 
within  the  meaning  of  subsection 
970.^00-3.  In  addition,  an  explicit 
requirement  to  incorporate  the  new 
contract  dause  in  all  MftO  contracts 
was  established  at  IKAR  subsection 
970.3103. 

(2)  Comment  on  DEAR  subsection 
970.5204-17:  The  new  contract  clause 
entitled  "Legidative  Lobbying  Cost"  has 
been  partiaBy  revised  and  is 
unnecessarily  complicated  as  a 
consequence  of  previous  partial 
revisions  that  were  made  at  least  twioe 
in  recmt  years.  Also,  paragraphs  (aX3) 
and  (bKl)  could  be  combined.  The 
cdmmentn-  believed  the  entire  clause 
diottld  be  rewritten. 

Response:  The  DOE  published  an 
original  set  of  cost  principie  criteria  on 
January  14, 1987.  as  prcvioosty 
discussed  in  this  Hnal  rulemaking.  The 
only  significant  diaagc  promulgated 
today  is  the  deletion  of  the  two  cost 
princq)le  provisos  found  by  Congress  to 
be  objectionable.  The  DOE  does  not 
share  the  coounenter's  view  that 
paragraphs  (aH3)  and  (b)(ll  should  be 
combined  arto  one  statement  The  cost 
prohibitions  contained  in  paragraph 
(aX3)  apply  to  die  cost  of  contractor 
initiated  k^alative  Uaison  activities 
which  are  kaowiagiy  conducted  for 
purposes  of  ia&Dencfng  legisiafion 
(lobbjriog}.  Paragntp^  (b)(1)  applies  to 
requests  for  infmoiatiao  initiated  by 
Members  of  Coopess  or  Skate 
legislatures  and  ^owabtlity  (rf  resulfanl 
contractor  costs  incurred  when 
responding  to  socb  requests.  No  changes 
were  made  to  the  proposed  rule  based 
upon  this  comment 

(3)  Commefri  on  DEAR  smbaection 
970.52O4-17(f):  The  comnenter  obiested 
to  proposed  paragra]^  (Q  by  alle^ng 
that  certain  allowable  activities 
specified  in  paiagraph  (b),  when  kdien 
together  with  the  requirements  of 
paragraph  (f)  for  keeping  time  tegs  of 
employee  (obbyiog  activity,  could  be 


interpreted  to  constitnta  imallowable 
lobbying  activities.  The  coauaentw 
recommended  thai  paragraph  (f)  be 
eliminated  or  modified  to  darify  that 
certain  activities  specified  in  (b)  would 
not  be  considered  "lobbying." 

Response:  In  the  t^inion  of  the  IKM 
the  commenter  has  taken  an 
unnecessarily  narrow  interpretation  of 
the  proposed  language.  The  intent  ol 
proposed  parapaph  (f)  was  to  specify 
that  the  contractor  need  not  create 
additional  records  to  support  the 
aBowabih'ty  of  claimed  costs  b^ond 
those  records  normally  required  when 
employee  legislative  liaison  activities 
constitute  25  percent  or  less  of  an 
employee's  compensated  time  during  a 
calendar  month.  To  avoid  potential 
misinterpretations,  however,  the  word 
"lobbying"*  has  been  replaced  with  the 
words  "legislative  liaison  activities"  and 
the  word  "defined"  has  been  replaced 
with  the  word  "delineated." 

Comment:  One  commenter,  a 
university,  stated  that  it 

"*  *  '  appiaudS.  the  darificaUso  that  the 
costs  of  providng  infotnatioD  in  retponae  to 
requests  from  Coegreaa  or  Stale  kgislatitres 
contiBue  to  be  allowable  aad  ate  dtotinctly 
different  from  lobbyist optts  which  ore 
unallowable. 

Further,  we  believe  the  stipulation  that 
time  logs,  calendars  or  siaular  records  need 
not  be  created  for  the  paipoae  of  providkif 
evidence  of  compliance  with  this  re^ilatioo 
makes  eminent  good  sense.  The 
implementation  of  the  regulatioa  should  save 
future  unproductive  bickering  over  cost 
disanowances." 

Response:  The  DC^  objective  sought 
to  be  achieved  by  incorporating  the  new 
contract  dause  at  DEAR  sid>section 
970.5204-17  in  M&O  contracU  is  die 
reduction  of  potential  disagreements. 
The  commenter  is  cautioned,  however, 
that  where  an  employee's  legiriative 
liaison  activities  represent  more  than  2S 
percent  of  the  employee's  compensated 
time  during  a  calendar  month,  time  logs 
or  other  records,  in  addition  to  those 
normally  maintained  to  support 
allowable  costs,  would  be  required  to 
support  the  allowability  of  claimed  costs 
associated  with  legislative  liaison 
activities. 

list  of  SubjecU  in  48  GFR  Pari  970 

Government  procurement. 

For  the  reasons  outlined  in  the 
preamble.  Chapter  9  of  Title  4a  of  the 
Code  of  Federal  Regulations  is  amended 
as  set  forth  below. 


Issued  in  Wa^ii^lea.  DC  on  June  1. 1M8. 

B«ffanl.R«*. 

Director.  Procunatent  mid  Assistance 
Management  Dinctorale. 

PART  »70-DOE  MANAGEMENT  AND 
OPERATING  CONTRACTS 

1.  The  authority  dtation  for  DEAR 
Part  970  is  revised  to  read  as  follows: 

Authority:  Sec  l«a  of  the  Atomic  Ener^ 
Act  of  19M  (42  aS.C  22(n),  Sec.  6M  of  the 
Department  of  Boeigy  Organi2ation  Act.  Pub. 
L.  85-91  (42  U.S£.  72S4),  Seix  201  of  the 
Federal  QviBm  Employee  and  Contractor 
Travel  Expenses  Act  of  MSS  (41  U.S.C.  420) 
and  Sec  1S34  of  the  Department  of  Defense 
Authorization  Act  1986^  Pub.  L  9»-145  (42 
U.S.C  72Ste).  aa  aneMled 

2.  Section  970.3102-7  is  revised  to  read 
as  follows: 

970l3101-7    Lafisialtva  lobbying  caalB. 

Contractor  costs  incurred  to  infhieitce 
(directly  w  indirectly^  legislative  action 
on  any  matter  pending  before  Congress 
or  a  State  legi^atore  are  not  allowable 
contract  costs  and  shall  not  be 
reimbursed  by  DOE.  This  statutory 
based  cost  pitrinbition  (See  42  U.S.C. 
7256a,  as  amended)  is  specified  in  the 
apfrficable  cost  principles  daoses  at 
97a520«-13(eH31)  or  970.5204-14(e)(2^. 
Definitive  cost  prindple  criteria  for 
determining  the  types  of  legislative 
liaison  activity  costs  whidi  are  not 
reimbursaUa  imder  MftO  contracts  are 
set  forth  in  die  contract  dause  at 
970.5204-17.  The  referenced  clauses  are 
effecHve,  retroactively,  as  of  January  14, 
1907,  and  any  change  made  to  the  cost 
principle  criteria  specified  ttierein 
constitutes  a  deviation  requiring 
Procurement  Executive  approval 
pursuant  to  970.3109-3. 

3.  Section  970.3103  is  amended  by 
designeting  the  existing  text  as 
paragrapk  (a)  and  by  adcBng  a  new 
paragraph  (bj  as  follows: 


«7a3«M 

(a)**- 

(b)  The  legislative  lobbying  cost 
prohibition  clause  at  970.5204-17  shaR 
be  included  rn  all  MAO  contracts. 

4.  In  section  970.5204-13,  the  section 
heading,  the  title  to  the  dause.  and 
subparagraph  fe)(31).  are  revised  to  read 
as  follows: 


9?«(<a04-1» 


(I 

AUowaMsGaalaami  Fbted^ee  (Mauayimant 
and  OperalliigCualiash)  g— 188^ 

«        *     '  •        •        • 

(e»*** 

(31)  Coat  iiicarfed  to  MhieiKe(dbac^  or 
intfrectly)  k^alifirc  acUon  on  any  BiBlter 
pending  befisM  ConggreM  er  ■  State 


legislature  as  delineated  in  the  clause  titled 
"Legislative  Lobbying  Cost  Prohibition" 
incorporated  elseyvhere  in  this  contract 

•  •        *        •        * 

5.  In  section  970.5204-14,  the  clause  is 
amended  by  revising  the  title  and 
subparagraph  (e)(29),  to  read  as  follows: 

870^5204-14    AMowaMe  costs  and  fbced-faa 
(support  contracts). 

ADowaMe  Coats  and  Fixed-Fee  (Support 
Conteacts)  Oune  1988) 

•  •        *        *        • 

(e)  *  •  * 

(29)  Costs  incurred  to  influence  (directly  or 
indirectly)  legislative  action  on  any  matter 
pending  before  Congress  or  a  State 
legislature  as  delineated  in  the  clause  titled 
"Legislative  Lobbying  Cost  Prohibition" 
incorporated  elsewhere  in  this  contract 

•  *        *        *        « 

6.  Section  970.5204-17  is  added  to  read 
as  follows: 

970.5204-17    LagMattve  lobi>ying  cost 
prolittittioa 

L^jatative  Lobbying  Coat  Prohibition  Qune 


(a)  Pursuant  to  the  allowable  cost 
provisions  established  elsewhere  under  the 
contract  costs  associated  with  the  following 
activities  are  not  reimbursable  under  the 
contract: 

(1)  Attempts  to  influence  the  outcome  of 
any  Federal.  State,  or  local  election, 
referendum,  initiative,  or  similar  procedure, 
through  in-kind  or  cash  contributions, 
■ ,       endorsements,  publicity,  or  similar  activities; 
'  (2)  Establishing,  administering,  contributing 

I         to,  or  paying  the  expenses  of  a  political  party, 
I         campaign,  political  action  committee,  or  other 
organization  established  for  the  purpose  of 
influencing  the  outcomes  of  elections; 

(3)  Any  attempt  to  influence  (i)  the 
inUtxluction  of  Federal  or  State  legislation,  or 
(ii)  the  enactment  or  modification  of  any 
pending  Federal  or  State  legislation  through 
communication  with  any  member  or 
employee  of  the  Congress  or  State  legislature 
(including  efforts  to  influence  state  or  local 
officials  to  engage  in  similar  lobbying 
activity),  or  with  any  government  official  or 
employee  in  connection  with  a  decision  to 
sign  or  veto  enrolled  legislation; 

(4)  Any  attempt  to  influence  (i)  the 
introduction  of  Federal  or  State  legislation,  or 
(ii)  the  enactment  or  modification  of  any 
pending  Federal  or  State  legislation  by 
preparing,  distributing  or  using  publicity  or 
propaganda,  or  by  urging  membiers  of  the 
general  public  or  any  segment  thereof  to 
contribute  to  or  participate  in  any  mass 
demonstration,  march,  rally,  fund  raising 
drive,  lobbying  campaign  or  letter  writing  or 
telephone  campaign;  or 

(5)  Legislative  liaison  activities,  including 
attendance  at  legislative  sessions  or 
committee  hearings,  gathering  information 
regarding  legislation,  and  analyzing  the  effect 
of  legislation,  when  such  activities  are 
carried  on  in  support  of  or  in  knowing 
preparation  for  an  effort  to  engage  in 
unallowable  activities. 


(b)  Costs  of  the  following  activities  are 
expected  from  the  coverage  of  (a)  above; 
provided  that  the  resultant  contract  costs  are 
reasonable  and  otherwise  comply  *«th  the 
allowable  cost  provisions  of  the  contract: 

(1)  Providing  Members  of  Congress,  State 
legislatures  or  subdivisions  thereof,  or  their 
staff  members  or  staff  of  cognizant  legislative 
committees,  in  response  to  a  request  (written 
or  oral,  prior  or  contemporaneous,  including  a 
Congressional  Record  notice  requesting 
testimony  or  statements  for  the  record  at  a 
regularly  scheduled  hearing)  fix>m  Members 
of  Congress.  State  legislatures  or 
subdivisions  thereof,  or  their  staff  members 
or  staff  of  cognizant  legislative  committees, 
information  or  expert  advice  of  a  factual, 
techncial  or  scientific  nature,  with  respect  to 
topics  directly  related  to  the  performance  of 
the  contract  or  proposed  legislation. 
Reasonable  costs  for  transportation,  lodging, 
or  meals  incurred  by  contractor  employees 
for  the  purpose  of  providing  such  information 
or  advice  shall  also  be  reimbursable; 
provided  such  costs  also  comply  with  the 
allowable  cost  provisions  of  the  contract 

(2)  Any  lobbying  made  unallowable  under 
subparagraph  (a)(3)  above  to  influence  State 
legislation  in  order  to  directly  reduce  contract 
cost  or  to  avoid  material  impairment  of  the 
contractor's  authority  to  perform  the  contract 
If  authorized  by  the  Contracting  Officer. 

(3)  Any  activity  specifically  authorized  by 
statute  to  be  undertaken  with  funds  from  the 
contract 

(c)  Unallowable  lobbying  costs  incuri'ed,  if 
any,  shall  not  be  charged  to  DOE,  paid  for 
with  DOE  funds  or  recorded  as  allowable 
cost  in  DOE's  system  of  accoimts. 

(d)  The  contractor's  annual  certification, 
submitted  as  pari  of  its  annual  claim  (i.e.. 
Voucher  Accounting  for  Net  Expenditures 
Accrued  required  under  the  clause  titled 
"Payments  and  Advances")  or  cost  incurred 
statement  that  the  costs  claimed  are 
allowable  under  the  contraet,  shall  also  serve 
aa  the  contractor's  certification  that  the 
requirements  and  standards  of  this  clause 
have  been  complied  with. 

(e)  The  contractor  shall  maintain  adequate 
records  to  demonstrate  that  the  annual 
certifications  of  claimed  costs  as  being 
allowable  comply  with  the  requirements  of 
this  clause. 

(f)  Tune  logs,  calendars,  or  similar  records 
shall  not  be  created  for  purposes  of 
complying  with  this  clause  during  any 
particular  calendar  month  when:  (1)  an 
employee  engages  in  legislative  liaison 
activities  (as  delineated  in  paragraphs  (a) 
and  (b)  above)  25  percent  or  less  of  the 
employees's  compensated  hours  of 
employment  dtiring  that  calendar  month,  and 
(2)  within  the  preceding  five-year  period,  the 
contractor  has  not  materially  misstated 
allowable  or  unallowable  costs  of  any  nature, 
including  legislative  liaison  costs.  When 
conditions  (f)(l]  and  (2)  of  this  paragraph  are 
met,  the  contractor  is  not  required  to 
establish  records  to  support  the  allowability 
of  claimed  costs  in  addition  to  records 
already  required  or  maintained.  Also,  when 
conditions  (f)  (1)  and  (2)  of  this  paragraph  are 
met  the  absence  of  time  logs,  calendars,  or 
similar  records  will  not  serve  as  a  basis  for 
disallowing  costs  by  contesting  estimates  of 


legislative  liaison  activity  time  spent  by 
employees  during  any  calendar  month, 
(g)  During  contract  performanix,  the 
contractor  should  resolve,  in  advance,  any 
significant  questions  or  disagreements 
between  the  contractor  and  DOE  concerning 
compliance  with  this  clause. 

[FR  Doc  88-13000  Filed  ft-8-88: 8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoapheric 
Admlniatratlon 

50  CFR  Part  672 
[Docfcat  Na  80333-M33] 

Groundfiah  of  the  Gutf  Of  Aiaaka 

AQENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
action:  Emergency  interim  rule, 
extension  of  effective  date. 

summary:  An  emergency  interim  rule 
redefining  directed  fishing  for  sablefish 
in  the  sablefish  hook-and-line  fishery  in 
the  exclusive  economic  zone  (EEZ)  in 
the  Gulf  of  Alaska  is  in  e^ect  until  June 
7, 198a  The  Secretary  of  Commerce 
extends  the  emergency  interim  rule  for 
an  additional  90  days  (through 
September  5, 1988).  This  regulation  is 
necessary  to  predude  targeting  on 
sablefish  in  areas  where  only  incidental 
catch  of  sablefish  is  allowed.  This 
measure  is  intended  to  assure  that  an 
orderly  sablefish  fishery  is  carried  out 
consistent  with  the  allocation  objectives 
of  the  North  Pacific  Fishery 
Management  Council. 
EFFECTIVE  DATE:  This  rule  is  effective 
from  0001  hours,  Alaska  Daylight  Time, 
June  7, 1988  through  2400  hours  Alaska 
Daylight  Time,  September  5, 1988. 
ADOREtS:  Copies  of  the  environmental 
assessment  may  be  obtained  from  James 
W.  Brooks,  Acting  Director,  National 
Marine  Fisheries  Service,  P.O.  Box 
21668,  Juneau.  AK  99802. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ronald  J.  Berg  (Fishery  Biologist  NMFS), 
907-586-7230. 

SUPPLEMENTARY  INFORMATION:  Under 
section  305(e)(2)(B)  of  the  Magnuson 
Fishery  Conservation  and  Management 
Act  (Magnuson  Act),  the  Secretary 
promulgated  an  emergency  interim  rule 
redefining  directed  fishing  for  sablefish 
in  the  hook-and-line  fishery  in  the  Gulf 
of  Alaska  (53  FR  7938.  March  11. 1988; 
corrected  at  53  FR  9772.  March  25, 1988). 
That  rule  was  effective  for  90  days,  from 
March  9  until  June  7, 1988.  The  Secretary 
extends  the  emergency  interim  rule  for 
an  additional  90  days  under  section 
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305(e)(3)(B)  of  the  MagDuson  Act 
because  conditions  iusti^nng  the 
emergeiwy  action  remain  unchanged. 
The  90-day  extension  will  preclude 
tainting  sabtefish  in  areas  where  the 
directed  fishery  has  closed.  Further 
information  is  contained  in  the  preamMe 
to  the  published  emergency  rule. 

The  North  Pacific  Fishery 
Management  Council  (Council) 
reviewed  the  results  of  the  emergency 
rule  at  its  April  13-15, 1988.  meeting  and 
also  a  draft  regulatory  amendment  that 
will  iraplement  the  same  measure  as 
contained  in  the  emergency  rule.  The 
Council  has  agreed  to  the  extension. 

All  provisions  of  the  emergoicy 
interim  rule  remain  in  effect  through 
September  5. 1988. 

This  extension  of  the  emergency 


interim  rule  i»  exeiapt  from  the  ooma) 
review  procedures  of  Execative  Order 
12291  as  provided  for  in  section  8(aMl) 
of  that  order.  This  action  ia  being 
reported  to  the  Dh«etor,  Office  of 
Management  and  Budget,  with  an 
explanation  of  why  it  is  not  possible  to 
foUow  the  regular  procedures  of  that 
Order. 

List  of  Subfscts  ia  »  CFR  Part  172 

Fisheries. 

Dated  Juae  6. 196a 
lames  E.  Dsi^las,  |r.. 

Deputy  Assistant  Adntmatrator  for  Ffsheries. 
Nationat  Marine  FlsHeries  Service. 

For  the  reasons  a«t  out  ip  the 


preassbla.  50  CFRfwAVn  is  amended 

as  follows:                                            .  | 

PART672— GROUNDFISHOFTHE  I 

GULF  OF  ALASKA  i 

I 

'    1.  The  authority  citation  for  Part  972  | 

continues  to  read  as  foHowr  | 

AoAwity.  le  U.&C.  ISOI  el  seq.  I 

§«72Jt    (Amandadl  I 

2.  In  S  672.2.  in  the  temporal^  | 

definition  of  Directed  \ 

fishing  *  *  *  1988.  the  date  "March  9.  J 

1968"  is  revised  to  read  ''|me  7, 1988"  ^ 
and  the  date  "to  fane  7, 1968~  is  revised 
to  read  "through  September  5. 198a'* 

(FR  Doc  8a-129M  FDtd  &-«-B8: 2:22  pm) 
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TNs  section  of  the  FEDERAL  REGISTER 
contains  noioas  to  tha  puMc  of  «» 
prapossd  issuance  o(  njles  and 
regulations.  Tha  puposa  of  Ihesa  notices 
is  to  give  interested  parsons  an 
opportejnity  to  partidpata  in  the  njie 
making  prior  to  the  adoptkm  o(  the  final 
njles. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marfceting  Service 

7  CFR  Parts  907  and  908 

[Oockst  Nes.  AO-24»^At  ft  AO-2S0-A7) 

Navel  Ormgee  Grown  In  Arlsone  and 
Designated  Part  of  CaWomla:  Valencia 
Orangee  Qroarn  ki  AriNita  and 
Deaignaled  Part  of  Calfomia; 
Secretary'a  Dedalon  on  Propoeed 
Amendment  of  Marketing  Order*  907 
and  908,  Both  aa  Amended 

AOeNCV:  Agricultural  Mariceting  Service, 
USDA. 

Acnoii:  Proposed  rule  and  rederendum 
order. 


SUMMAHv:  This  decision  recfmiraends 
further  amendmeirt  of  Mariceting  Order 
Nos.  907  [7  CFR  Part  907]  and  906  [7  CFR 
Part  906]  and  directs  that  referenda  be 
conducted  to  determine  if  navel  and 
Valencia  orange  producers,  under  their 
respective  msriuiting  orders,  favor  the 
various  amendment  proposals.  The 
proposed  amendments  would  change 
the  provisions  of  Dm  marketing  orders 
concerning  the  structure  of  the  Navel 
and  Valencia  Orange  Administrative 
Committees  (committees).  These 
committees  are  established  under  their 
respective  mariceting  orders  for  the 
purpose  of  administering  the  programs. 
The  amendment  proposals  include  an 
alteration  in  committee  size  and 
composition,  a  limitation  on  tenure  for 
members  of  the  Valencia  Orange 
Administintive  Committee,  a  change  in 
the  basis  for  industry  representation  on 
the  committees,  the  inclusion  of  a 
definition  of  Xapper-Volstead" 
cooperatives  in  the  orders,  use  of  the 
total  volume  of  oranges  disposed  of  in 
all  outiets  in  the  determination  of 
nominating  ri^ts,  and  conforming 
changes.  The  proposed  changes  are 
expected  to  provide  a  more  flexible 
framework  for  amxwtioning  committee 
memboship  among  segments  of  the 
industries  based  upon  their  relevant 
dominance  in  the  respective  Industries. 


Fsderd  Register 
Vol.  S3.  No.  Ill 

Thursday.  June  9,  1988 


DATE:  The  referenda  period  for  the 
purposes  of  determining  if  navel  and 
Valencia  orange  producers  under  their 
respective  marketing  orders,  favor  the 
various  amendment  proposals  wiU  be 
held  from  June  21  throu^  July  8, 198a 
The  representative  periods  for  purposes 
of  the  referenda  herein  ordered  are 
November  1. 1987.  through  June  1. 1988, 
for  navel  oranges  and  February  1, 1967, 
through  January  31. 1988.  for  Valencia 
oranges. 

ran  FURTHER  INFORMATION  contact: 

Jacquelyn^  Schlatter,  Marketing 
Specialist.  Mariceting  Order 
Administration  Branch.  F&V,  AMS, 
USDA.  Room  2525-S.  P.O.  Box  96456, 
Washington,  DC  20090-6456;  telephone: 
(202)  447-5120. 

SUPPLEMBtTARV  MFONMATION:  Prior 

documents  in  this  proceeding:  Notice  of 
Hearing  issued  June  4. 1966.  and 
published  in  the  June  6, 1966.  issue  of  the 
Federal  Registar  {51  FR  20664].  The 
Recommended  Decision  was  issued  June 
1. 1987,  and  published  in  the  June  8. 
1987.  issue  of  the  Federal  Register  [52  FR 
21546]. 

This  administrative  action  is  governed 
by  the  provisions  of  Sections  556  and 
557  of  Title  5  of  the  United  States  Code 
and  therefore  is  excluded  from  the 
requirements  of  Executive  Order  12291. 

Preliminary  Statement 

These  proposed  amendments  to  the 
order  were  formulated  on  the  record  of  a 
public  hearing  held  June  10-12, 1988.  at 
Visalia.  California  to  consider  the 
proposed  further  amendments  of 
Marketing  Order  No.  907  [7  CFR  Part 
907]  regulating  the  handling  of  navel 
oranges  grown  in  AriziHia  and 
designated  part  of  CaUfomia  and 
Marketing  Order  No.  906  (7  CFR  Part 
908]  regulating  tha  handling  of  Valencia 
oranges  grown  in  Arizona  and 
designated  part  of  California, 
hereinafter  referred  to  collectively  as 
the  "order8."^The  hearing  was  held 
pursuant  to  the  provisions  of  the 
Agricultural  Marketing  Agreement  Act 
of  1937.  as  amended  [7  U.S.C  601-674  et 
seq.],  hereinafter  referred  to  as  the 
"Act,"  and  the  applicable  rules  of 
practice  and  procedure  governing 
proceedings  to  formulate' marketing 
agreements  and  marketing  orders  [7  CFR 
Part  900].  The  Notice  of  Hearing 
contained  amendment  proposals 
submitted  by:  The  Sequoia  Orange 
Company,  Inc.;  R.  E.  Herrick  of  Behidge 


Farms  and  Packing  Company:  the  Navel 
and  Valencia  Orange  Administrative 
Committees  established  under  the 
orders,  hereinafter  referred  to 
collectively  as  the  "committees,**  and 
the  Fruit  and  Vegetable  Division. 
Agricultural  Marketing  Service  (AMS). 
U.S.  Department  of  Apiculture  (USDA). 
The  proposal  pertained  to  committee 
size  and  composition,  a  limitation  on 
tenure  for  members  of  the  Valencia 
Orange  Administrative  Committee, 
changing  the  basis  for  industry 
representation  on  the  committees, 
inclusion  of  a  definition  of  "Capper- 
Volstead"  cooperatives  in  the  orders, 
use  of  the  total  volume  of  all  oranges  in 
all  outlets  in  determining  nominating 
rights,  sad  conforming  dunges. 

Upon  the  basis  of  evidence  introduced 
at  the  hearing  and  the  record  thereof, 
the  Administrator  of  the  Agricultural 
Marketing  Service  (AMS),  on  June  1. 
1987,  filed  wiUi  the  Hearing  Clerk.  U.S. 
Deparmtent  of  Agriculture,  a 
Recommended  Decision  containing  a 
notice  of  the  opportimity  to  file  written 
exceptions  thereto  by  July  8, 1987. 
Eleven  exceptions  were  received.  Those 
fi^m  the  committees'  attorney  James  E. 
•  Andrews  (NOAC/VOAC):  the 
committees'  manager  Billy  J.  Peightal 
(Peightal):  William  K.  Quaries.  Jr.,  Vice 
President  Government  Affairs,  Sunkist 
Growers.  Ina  (Sunkist);  Doris  S. 
Freedman,  Director  of  Regulatory 
Affairs.  U.S.  Small  Business 
Administration  (SBA);  Robert  E  Herrick, 
Vice  President  Behidge  Packing  Co. 
(Behidge):  Fred  P.  LoBue,  Jr.,  LoBue 
Bros.  (LoBue):  and  Perry  L  WalVer  of 
Riverbend  Farms,  Inc.  (Riverbend)  were 
received  within  the  comment  period. 
The  exceptions  fit>m  James  A.  Moody, 
counsel  for  Sequoia  Orange  Company, 
Inc.  (Sequoia),  and  Richard  J. 
Pescosolido,  Foothill  Farms  (Foothill), 
were  received  late  but  were  considered. 
All  exceptions  were  opposed  to  one  or 
more  aspects  of  the  Recommended 
Decision  and  are  discussed  in  detail 
later  in  this  document. 

The  Administrator  of  the  AMS  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
defined  by  the  Regulatory  Flexibility  Act 
(RFA)  {5  U.S.C.  601  et  seq.].  As  stated  in 
the  Notice  of  Hearing,  interested 
pers(His  were  invited  to  present 
evidence  at  the  hearing  on  the  probable 
regulatory  and  informational  impact  of 
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the  proposed  rule  on  small  businesses 
for  the  purpose  of  the  RFA. 

The  Act  requires  the  application  of 
uniform  rules  to  regulated  handlers. 
Since  handlers  covered  under  M.O.'s  907 
and  908  are  predominately  small 
businesses,  the  orders  themselves  are 
tailored  to  the  size  and  nature  of  these 
small  businesses. 

It  is  estimated  that  approximately  125 
handlers  of  California-Arizona  navel 
oranges  are  regulated  under  Marketing 
Order  No.  907  and  approximately  115 
handlers  of  California-Arizona  Valencia 
oranges  are  regulated  under  Marketing 
Order  No.  908.  Given  an  appropriate 
definition  of  a  small  business  concern 
(i.e.,  for  purposes  of  review  pursuant  to 
the  RFA.  an  agricultural  service  firm 
with  average  aimual  receipts  not 
exceeding  $3,500,000],  almost  all  of  the 
handlers  of  navel  and  Valencia  oranges 
would  fall  within  that  definition.  In 
addition,  there  are  about  4.065  producers 
of  navel  oranges  and  3.500  producers  of 
Valencia  oranges  in  California  and 
Arizona.  Small  agricultural  producers 
have  been  defined  by  the  Small 
Business  Administration  [13  CFR  121.2] 
as  those  having  average  gross  annual 
revenues  for  the  last  three  years  of  less 
than  $500.00a  The  majority  of 
California-Arizona  navel  and  Valencia 
orange  handlers  and  producers  may  be 
classisfied  as  small  entities. 

The  proposed  amendments  to  the 
orders  include  provisions  which  could 
give  additional  orange  industry 
organizations  representation  on  the 
committees.  The  first  material  issue 
proposes  to  authorize,  but  not  mandate. 
an  increase  in  the  size  of  the  committees 
from  11  up  to  13  members. 

In  separate  material  issue,  for  the 
Valencia  orange  industry,  it  is  proposed 
to  limit  the  number  of  consecutive  terms 
of  office  which  members  of  the  Valencia 
Orange  Administrative  Committee  may 
serve  to  three  two-year  terms.  (Tenure  is 
already  limited  to  three  two-year  terms. 
(Tenure  is  already  limited  to  three  two- 
year  terms  for  members  of  the  Navel 
Orange  Administrative  Committee.) 

The  third  material  issue  concerns  , 
changes  in  the  basis  for  industry 
representation  on  the  committees.  This 
material  issue  contains  several 
interoHutected,  proposed  amendments 
which  are  discussed  below. 

Three  main  nominating  entities  are 
proposed  with  the  first  being  the 
"cooperative  marketing  organization." 
or  at  the  optioo  organization,  the 
growers  affiliated  with  that 
organization,  which  disposed  of  the 
largest  percentage  of  the  total  volume  of 
navel  and  Valencia  oranges  disposed  of 
by  all  handlers  in  all  outlets  during  the 
fiscal  (navel  oranges)  or  marketing 


(Valencia  oranges)  year  diving  which 
nominations  are  made.  This  differs  from 
current  order  provisions  in  that  this 
nominating  entity  represents  the 
cooperative  maiketing  organization  with 
the  largest  percentage  of  total 
dispositions  rather  than  50  percent  of 
the  total  volume  of  oranges  handled.  By 
removing  the  "in  excess  of  50  percent" 
requirement,  the  proposed  provision 
eliminates  the  present  problem  of  there 
being  no  mechanism  whereby  the 
largest  cooperative  marketing 
organization  ma^  nominate  individuals 
to  serve  on  the  committees  if  it  handles 
less  than  50  percent  of  the  total  volume 
of  all  oranges  handled.  The  term 
"cooperative  marketing  organization" 
best  describes  the  dominant  marketing 
organization  and  the  exception  from  the 
NOAC/VOAC,  which  is  discussed  later 
in  the  text,  supports  the  use  of  this  term. 

The  second  type  of  nominating  entity 
imder  this  proposal  would  be  individual 
handlers  and  groups  of  handlers  who 
declare  themselves  to  be  nominating 
entities.  Handlers  not  affiliated  with  the 
largest  cooperative  marketing 
organization  would  be  able  to  combine 
with  any  other  handler  or  handlers  for 
the  purpose  of  forming  nominating 
enbties.  This  would  give  handlers 
flexibility  to  maximize  their 
opportunities  for  representation  on  the 
committees. 

The  third  type  of  nominating  entity 
would  be  comprised  of  growers  who  are 
not  affiliated  with  the  largest 
cooperative  marketing  organization  or 
with  any  of  the  declared  individual 
handlers  or  declared  groups  of  handlers. 

The  formation  of  tluee  nominating 
entities — the  largest  cooperative 
marketing  organization;  declared 
handlers  or  groups  of  handlers  not 
affiliated  with  the  above;  and  growers 
not  affiliated  with  the  above — would 
provide  a  more  flexible  framework  for 
apportioning  conunittee  membership. 

The  proposed  change  that  the  first, 
third,  fourth,  and  in  the  case  of  13- 
member  committees,  sixth  positions 
nominated  by  a  nominating  group  are 
growers  and  the  second  and  fifth 
positions  are  handlers  would  provide 
that  at  least  half  of  the  members  of  each 
committee  are  grower  members.  . 

The  proposed  change  that  nominating 
rights  be  determined  on  the  basis  of  the 
current  fiscal  (navel  oranges)  or 
marketing  (Valencia  oranges)  year  in 
which  nominations  are  made  would 
provide  the  most  up-to-date  information 
for  determining  such  rights.  However,  a 
cut-off  date  for  oirrent-year 
dispositions,  determined  by  the 
Secretary,  will  need  to  be  established 
because,  in  some  ye^,  it  may  be 
necessary  to  begin  the  nomination 


process  before  all  shipments  had  been 
made. 

The  proposed  change  that  a  sim^rie 
majority  would  be  considered  as 
constituting  a  quorum  and  any  action  of 
'a  committee  would  require  six 
concurring  votes  for  an  11-raeraber 
committee  and  seven  concurring  votes 
for  a  12-  or  13-member  committee  would 
be  sufficient  to  reflect  industry 
sentiment  on  all  issues. 

The  proposed  change  to  allow 
declared  individual  handlers  and 
declared  groups  of  handlers  to  develop 
slates  of  candidates  for  their  grower  and 
handler  members  on  the  committees 
with  grower  nominations  by  mail 
balloting  would  encourage  handler 
interest  in  the  orders. 

The  proposed  change  to  allow 
growers  affiliated  with  an  independent 
handler  entity,  or  an  entity  comprised  of 
cooperatives  and  independent  members, 
to  nominate  members  to  the  committees 
through  mail  balloting  would  allow 
growers  more  opportimity  to  participate 
in  the  nominations  of  both  grower  and 
handler  members. 

The  proposed  change  to  allow  a 
grower  to  participate  as  a  part  of  only 
one  nominating  entity  regardless  of  the 
number  of  handlers  to  whom  such 
grower  delivered  oranges  would 
continue  to  allow  each  grower  to  have 
an  equal  vote  in  elections.  Growers 
would  be  free  to  choose  the  slate  of 
candidates  they  feel  would  best 
represent  thefr  interests. 

The  fourth  material  issue  which 
proposes  including  a  definition  of 
Capper- Volstead  cooperative  in  the 
orders  would  identify  entities  eligible  to 
nominate  members  through  action  of 
their  boards  of  directors. 

The  fifth  material  issue  which 
proposes  that  die  volume  basis  for 
determining  nominating  rights  would  be 
the  total  volume  of  oranges  "disposed  of 
in  all  outlets"  would  be  in  line  wjth  the 
tree  crop  basis  which  is  used  for 
determining  prorate  bases  and 
allotments. 

To  the  extent  that  these  proposals 
give  industry  organizations  increased 
representation  in  the  nominating  process 
and  on  the  committees,  these 
organizations  could  incur  some  costs. 
Such  costs  would  include  additional 
time  that  might  be  spent  by  the  handler 
groups  and  growers  in  nominating 
members  to  the  committees  and  by  new 
committee  members  in  completing 
qualification  statements  and  acceptance 
letters  as  required  by  the  USDA. 
Another  cost  would  be  the  time  required 
to  attend  committee  meetings  and  to 
conduct  other  committee  business  to  the 
extent  that  these  costs  might  not  be  fully 


reimbursable  by  the  committees. 
However,  these  costs  are  not  expected 
to  be  significent  and  would  be  offset  by 
the  benefits  of  the  new  procedures. 
Under  the  current  order,  nomination 
groups  afe  rigidly  fixed,  and  the  bluest 
cooperative  marketing  ocganization 
which  faandied  more  diaa  SO  percent  of 
the  total  volume  (rf  oranges  l^ndled  is 
represented  by  five  members.  The 
proposed  proOsdares  would  recognize 
the  cfaangitig  stractore  of  the  orange 
industry  and  allow  hamUers  and 
growers  to  form  groups  with  those  of 
similar  interests,  in  additioe.  the 
additional  flexibility  to  increase  the 
committee  size  would  allow  more 
representation  for  handlers  and  growers 
on  the  committees. 

Determinatian  of  Material  issues 

In  the  Recommended  Decision,  only 
one  material  issue  was  presented.  That 
issue  included  amendment  pnq>osal8 
concerning  conunittee  size  and 
composition,  eligibility  to  nominate,  the 
number  of  concurring  votes  required  to 
carry  motions,  limitation  of  tenure  for 
members  of  the  VOAC  and  oonforming 
changes.  Exceptions  to  this  format  were 
received  form  Peightal  and  LoBue. 
FbothiU  and  Belridge  support  voting  on 
the  amendments  as  one  issue,  while 
Riverbend.  Sequoia.  Sunkist,  and  die 
SBA  had  no  specific  comments.  I^igbtal 
stated  that  in  a  joint  meeting  on  June  23, 
1987,  the  committees  voted  to  request 
the  Secretary  to  divide  the  proposed 
amendments  into  four  material  issues, 
believing  that  growers  would  be  better 
able  to  mfierentiate  between  those 
issues  which  diey  support  and  those 
issues  wddch  they  do  not  sun>ort  if  the 
issues  were  divided.  The  four  material 
issues  suggested  were:  (1)  Committee 
size;  (2)  tenure;  (3)  Domination 
procedures;  and  (4)  adding  the  term 
"Cappei^VoIstead  cooperative."  Peightal 
atated  that  the  committees  secured 
broad  industry  support  for  the 
amendment  they  proposed  at  the  June 
1986  hearing.  The  Recommended 
Decision  modified  those  proposals,  and 
Peightal  stated  that  the  committees  no 
longer  have  a  basis  to  conclude  that 
there  is  th?  suppoort  that  previously 
existed.  LoBue  recommended  that 
growers  be  allowed  to  vote  on  three 
separate  issues:  (1)  Committee  size;  (2) 
nominating  procedures:  and  (3)  tenure 
for  VOAC  members. 

Based  on  the  ctnnments  received,  the 
decision  was  made  to  divide  the 
proposals  into  the  following  votable 
issues:  (1)  Authorizing  up  to  13-member 
committees;  (2)  UmiCite  tenure  for 
VOAC  members:  (3)!!£anging  the  basis 
of  industry  represemtion  on  die 
committees:  (4)  inchiding  a  definition  of 


Capper- Volstead  cooperative  in  the 
orders;  and  (5)  changbig  the  vohme 
basis  for  nominations. 

Findings  and  Conclusioos 

The  material  issues  of  record  are  as 
follows: 

(1)  Amend  the  orders  to  authorize 
increasing  committee  size  op  to  13 
members. 

(2)  Amend  the  Valencia  Orange 
Mariceting  Order  to  limit  consecutive 
terms  of  office  to  three  two-year  terms 
for  Valencia  Orange  Administrative 
Committee  members. 

(3)  Arnold  the  orders  to  change  die 
basis  of  industry  representation  on  die 
committees  by  estabUriiing  new 
nomination  procedures  wfaidi  include 
the  establi^ment  of  three  types  of 
nominating  entities. 

(4)  Amend  the  orders  to  hiclude  a 
definition  of  Capper- Volstead 
cooperatives  to  identify  oitities  eligible 
to  nominate  members  through  action  of 
their  boards  (tf  director! 

(5)  Amend  the  orders  to  determine 
nominating  rights  based  on  die  total 
volume  of  oranges  "disposed  of  in  all 
oudets." 

The  material  issues,  findings  and 
conclusions,  rulings,  graieral  findings, 
and  regulatory  provisions  of  the 
Recommended  Decision  published  in  the 
Federal  Regbter  [52  FR  21546.  June  8. 
1987]  are  hereby  incorporated  herein 
and  made  a  part  hereof  subject  to  the 
following  clarificatioas,  modifications, 
and  discussion: 

(1)  Committee  Size 

There  were  several  proposals  at  the 
hearing  relative  to  committee  size, 
ranging  from  11  to  13  members.  The 
Recommended  Decision  proposed  an 
increase  in  committee  size  from  11  to  13 
members.  Thtrteennnember  committees 
could  better  reflect  the  diversity  of  the 
industry  and  yet  provide  a  woricable 
forum  for  the  expression  of  views. 
Exceptions  received  from  Uie  NOAC/ 
VOAC.  Peightal  and  LoBue  were 
opposed  to  diis  increase.  The  NOAC/ 
VOAC  and  Pei^tal  disagreed  widi  die 
findings  in  the  Recommended  Decision 
that  the  preponderance  of  testimony 
indicated  there  would  be  significant 
benefits  derived  from  adding  members 
to  Ae  committees  and  bidicated  ^at 
diere  was  limited  sui^iort  for  13-member 
committees  in  die  industry  and  Uiat  die 
proposal  would  not  pass  in  referendum. 
LoBue  stated  that  an  increase  in 
committee  membership  in  unnecessary 
and  burdensome,  and  it  could  be  a 
problem  for  die  industry  to  find  a  total 
of  six  additional  regular  and  alternate 
committee  members  who  are  capable 
and  willing  to  serve.  Sequoia,  PootWU, 


and  Riverbend  submitted  brieh  also 
opposing  die  USDA  positicm  unless 
concurrent  changes  hi  nomination  and/ 
or  voting  requirements  were  made. 
Sunkist  had  no  specific  comments. 

Based  on  the  exceptions,  an  increase 
in  committee  size  is  unnecessary  at  diis 
time.  While  enlarging  the  committees 
could  increase  the  opportunty  for 
represen&tivesof  more  industry 
organizations  to  serve  on  the 
committees,  an  increase  in  the  number 
of  committee  members  shoidd  not  be 
mandated.  Therefore,  the  committees 
should  remain  at  11  members  and  the 
aUocation  process  described  in  the 
Recommended  Decision  is  modified  to 
reflect  11-member  committees. 
However,  authority  ^ould  be  added  to 
the  orders  to  allow  the  committees  to  be 
increased  in  size  through  informal 
rulemaking  to  up  to  13  members.  Such 
increases  could  be  made  to  address  any 
future  changes  in  the  structure  of  the 
industries.  The  allocation  process,  in  the 
case  of  a  12-  or  13-member  committee  is 
discussed  in  material  issue  No.  3. 
Therefore,  i  S  007.20  and  908.20  should 
be  revised  to  allow  the  committees,  with 
the  approval  of  the  Secretary,  to 
increase  up  to  13,  the  total  number  of 
members  on  the  committees. 

To  the  extent  that  these  revisions 
agree  with  issues  raised  in  the 
exceptions,  their  comments  have  been 
adopted.  Otherwise,  for  the  reasons 
stated  above,  the  exceptions  and 
denied. 

(2)  Tenure  and  Retroactive  Tenure  for 
VOAC  Members 

The  Recommended  Decision  proposed 
limiting 'consecutive  terms  of  office  to 
three  two-year  terms  for  Valencia 
Orange  Administrative  Committee 
(VOAC)  members,  including  the  non- 
industry  members,  and  making  this 
retroactive  to  February  1. 1984.  Current 
provisions  of  the  order  do  not  limit  the 
number  of  two-year  terms  that  members 
may  serve.  Limitation  of  tenure  could 
promote  increased  industry 
participation  and  involvement  in  the 
administration  of  the  Valencia  orange 
marketing  order.  A  similar  tenure 
limitation  was  implemented  in  January 
1985  for  Navel  Orange  Administrative 
Committee  (NOAC)  members,  ^efs 
filed  by  die  NOAC/VOAC.  Peightal,  and 
LoBue  were  opposed  to  this  change. 
They  pointed  out  the  Valencia  growers 
rejected  tenure  limitation  in  an  August 
1964  referendum,  and  that 
implementation  of  a  tenure  limitation 
would  result  in  a  loss  of  experienced 
members.  As  to  the  retroactive  feature, 
all  were  vigorously  opposed  to  its 
adoption.  Opponents  claimed  that  this 
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would  result  in  the  VOAC  losing  all  or 
most  of  its  experienced  members  at  one 
time,  causing  major  disruptions  in  tha 
continuity  of  the  administration  of  the 
order.  Sequoia  and  Foothill  submitted 
briefs  supporting  the  USDA  position, 
while  the  SBA.  Riverbend,  Sunkist,  and 
Belridge  had  no  specific  comments  on 
this  issue. 

Regular  turnover  of  members  on  the 
VOAC  would  provide  for  a  beneficial 
input  of  new  ideas  and  perspectives  and 
promote  increased  industry 
participation  and  involvemfentin  the 
administration  of  the  Valencia  orange 
marketing  order.  The  proposed 
amendment  to  S  908.21  includes  a 
provision  for  limiting  the  tenure  of 
VOAC  members,  including  the  non- 
industry  member,  to  three  consecutive 
terms.  It  would  serve  no  useful  purpose 
to  limit  the  tenure  for  alternates  or 
additional  alternates  because  such 
alternates  serve  only  during  the  absence 
of  a  member  or  in  the  event  of  a 
members  death,  removal  resignation,  or 
disqualification.  However,  under  this 
provision,  grower  member  would  be 
precluded  firom  serving  as  handler 
members,  and  vice  versa,  to  extend  their 
eligibiUty  to  serve.  Therefore,  i  908,21 
should  be  so  amended. 

However,  in  accordance  with  the 
exceptions,  the  proposed  retroactivet- 
feative  is  dropped.  Siofce  all  member^' '  "^ 
will  be  nominated  pursuant  to  new    t.    '- 
procedures,  it  would  be  appropriate  i»'  '■  ' 
look  upon  the  newly-formed  VOAC  as  a 
completely  new  committee  and  to  begin 
the  six  consecutive  year  limitaion  on  all 
new  members  at  the  same  time. 

The  Recommended  Decision 
discussed  procedures  for  the  possibility 
that  nominations  could  be  conducted  hi 
the  middle  of  the  current  terms.  At  the 
time  of  publication,  NOAC  members 
were  in  the  middle  of  a  term  while 
VOAC  members  were  ending  their 
currrait  term.  However,  the  situatioo  is 
now  reversed.  The  current  term  of  ofBce 
for  the  NOAC  ends  September  30. 1968, 
white  the  current  VOAC  term  of  office 
ends  January  31, 1990.  Thus, 
nominations  will  be  conducted  for  a 
new  NOAC  term  of  office  and  in  the 
middle  of  the  VOAC  term  of  office. 
Tlierefore,  the  procedures  outlined  in  the 
Recommended  Decision  are  modified  as 
follows:  Nominations  for  the  initial  torn 
of  office  for  the  NOAC  will  be  for  the 
next  regularly  scheduled  term  of  office 
which  begins  October  1, 1988.  The  1988- 
90  term  of  office  under  the  proposed 
committee  structure  would  be  a  full  term 
for  purposes  of  the  tenure  provision 
contained  in  1 907.21. 

Since  nominations  will  (ikely  be 
conducted  for  the  VOAC  in  the  middle 
of  a  term,  the  initial  nomination 


procedure,  as  set  out  in  tlris  final 
decision,  would  create  two  short  terms 
of  office.  It  would  not  be  appropriate  to 
count  both  partial  terms  as  full  terms  for 
the  purposes  of  the  tenure  limitation 
provision  nor  would  it  be  desirable  to 
delay  nominations  pursuant  to  this 
proposed  amendment  until  early  199^ 
when  the  next  regular  term  would  begin. 
Therefore,  the  partial  term  of  office 
which  exceeds  12  months  would  be 
considered  a  full  term  of  office  for  the 
purposes  of  the  tenure  prevision,  and 
the  partial  term  of  office  of  less  than  12 
months  would  not  be  considered  a-fiill 
term  for  the  purposes  of  the  tenure 
provision.  Thus,  an  individual  serving 
the  shorter  of  the  two  partial  terms 
would  not  be  penalized  by  losing  one- 
third  of  that  member's  three-term 
eligibility  simply  because  the  committee 
was  restructured. 

To  the  extent  that  these  revisions 
agree  with  issues  raised  in  the 
exceptions,  their  comments  have  been 
adopted.  Otherwi^,  for  the  reasons 
stated  above,  the  exceptions  are  denied. 

(3)  Basis  for  Representation  oa  the 
Committees 

Several  interconnected,  proposed 
amendments  are  included  in  this 
material  issue. 

Central  Marketing  Organization 

~    The  Recommended  Decision  proposed 
three  nominating  entities,  the  first  being 
the  "central  marketing  organization" 
with  the  largest  percentage  of  total 
dispositions  rather  than  the 
"cooperative  marketing  organization" 
which  handled  more  than  50  percent  of 
the  total  volume  of  oranges  handled. 
The  NOAC/VOAC  filed  an  exception  to 
the  use  of  the  term  "central  marketing 
organization."  They  stated  in  their 
exception  that  the  term  "cooperative 
marketiitg  organization"  is  well 
understood,  thus  the  proposed  change 
would  create  confusion.  No  other 
comments  were  received  concerning  this 
term. 

Currently,  the  largest  central 
marketing  organization  in  the  orange 
industries  would  qualify  as  nominating 
entity  1.  It  is  well  understood  in  the 
industries  that  that  entity  is  referred  to  - 
as  the  largest  "cooperative  marketing 
organization."  The  exception  points  out 
that  confusion  may  exist  between  the 
terms  "central  marketing  organization" 
and  "cooperative  marketing 
organization."  Therefore,  to  avoid 
confusion  and  in  recognition  of  current 
industry  use,  the  first  nominating  entity 
will  be  ref^rad  to  as  the  largest 
"cooperative  marketing  organization." 

To  the  extent  that  these  revisions 
agree  with  issues  raised  in  the 


exception,  the  comments  have  been 
adopted.  Otherwise,  for  the  reasons  • 
stated  above,  the  exception  is  denied. 

Nominating  Entities''  "'■ 

The  RecoramMided  Decision  proposed 
three  nominating  entitiesr  (1)  The  lugest 
central  marketing  organizatioii  (which  is 
now  described  as  the  largest  -      ' ' 
cooperative  mariceting  organization);  (2) 
declared  handlers  or  groups  of  handlers 
not  affiliated  with  the  abovr,  and  (3) 
growers  not  affiliated  with  either  of  the 
above.  Exceptions  to  this  proposal  were 
received  from  Sequoia,  Foo^ill,  and 
LoBue.  These  exceptions  stated  that  the 
proposal  was  cumbersome, 
uimecessary,  and  could  violate  antitrust 
laws.  Sequoia  pointed  out  that  this 
procedure  would  require  an  extreme 
amount  of  time  and  effort  to  form 
handler  groups  and  that  all  of  the  effort 
would  be  borne  by  die  smaller  handlers, 
as  Sunkist  Growers.  Inc.  and  Central 
California  Orange  Growers  Cooperative 
(CCOGC)  ab-eedy  have  defined  entities. 
Foothill  stated  that  this  proposal  allows 
entities  which  cue  protected  under  the 
Capper- Volstead  Act  to  share  market 
strategy  and  planning  with  entities  that 
are  liot  protected.  Lobue  disagreed  with 
a  perceived  requirement  that  would   '. 
force  handlers  whose  powers  belong  to 
cooperatives  which  do  not  centrally 
market  to  participate  in  one  nominating  , 
entity.  ..\*-  ' 

In  response  to.  the  Sequoia  comment, 
the  second  group  of  nominating  entities 
would  be.  comprised  of  handlers  who  , 
first  handle  oranges.  While  it  is  true  that 
the  grouping  of  handlers  for  nomination 
.  purposes  will  call  for  an  expeoditure  of 
time  and  effort  on  the  part  of  handlers 
who  choose  to  form  nominating  entities, 
the  result  of  that  expenditure  would  be 
increased  representation  on  the 
committees  for  diose  handlers.  This 
provision  does  not  require  handlers  to 
participate  in  the  fonnation  of 
nomtaiating  ^titles.  Thus,  those 
handlers  who  find  no  benefit  in  such 
procedures  may  chose  not  to  utilize 
them.  Growers  who  deliver  oranges  to 
such  handlers  would  then  be  able  to 
seek  committee  representation  under 
nomination  group  three  (growers  not 
affiliated  with  the  major  cooperative  or 
a  declared  nominating  entity). 

In  reference  to  the  LoBue  excepticm, 
handlers  who  maiicet  for  cooperatives 
are  not  required  to  form  nominating 
entities  only  with  other  such  handlers. 
Handlers  who  market  oranges  for 
CCOGC,  for  example,  would  not  be 
required, to  form  a  nominating  entity 
only  with  other  handlers  who  market 
oranges  for  CCOGC  In  addition, 
mariceters  of  fruit  who  are  not  first 
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handlers  are  not  eligible  to  form 
nominating  groups. 

As  to  Foothill's  comments,  nominating 
groups  are  formed  for  nomination 
purposes  only.  The  fact  that  such  groups 
are  formed  does  not  authorize  members 
of  such  groups  to  engage  in  activities 
that  could  violate  antitrust  laws. 

For  the  reasons  stated  above,  the 
exceptions  are  denied. 

Grower-Member  Formula 

The  Recommended  Decision  proposed 
that  when  the  first  and  second 
categories  of  nominating  entities  made 
nominations,  the  first  position 
nominated  would  be  a  grower  position, 
the  second  a  handler,  the  third  a  grower, 
and  80  forth.  Such  an  apportionment 
would  have  provided  that  at  least  half  of 
the  committee  members  would  be 
grower  members.  Sequoia  and  LoBue 
filed  exceptions  to  this  proposal.  ' 

Sequoia  stated  that  the  alternate 
allocation  of  grower  and  handler  seats 
to  each  handler  group  could  lead  to  six 
or  more  handlers  on  the  committees. 
LoBue  stated  that  the  proposed 
amendments  could  put  the  growers  in  a 
minority  on  their  own  administrative 
committees.  While  the  proposal  as 
.contained  in  the  Recommended  Decision 
could  have  resulted  in  six  handlers  on  a 
13-member  committee,  there  would  have 
been  no  possible  situation  in  which 
there  were  more  than  six  handler 
members  on  a  committee. 

However,  record  evidence  supports 
that  it  is  desirable  that  growers  be  in  the 
majority  on  the  committees,  llius.  a 
revised  method  of  allocating  grower/ 
handler  positions  should  be  adopted. 
The  first,  third,  fourth,  and  in  the  case  of 
13-member  committees,  sixth  positions 
nominated  by  category  1  or  2 
nominating  entities  would  be  filled  by 
growers;  the  second  and  fifth  positions 
would  be  filled  by  handlers.  This  change 
would  result  in  growers  having  a 
majority  on  the  committees  except  in  the 
unlikely  event  that  only  nominating 
entity  2  groups  are  formed,  each  with 
the  right  to  nominate  even  numbers  of 
members.  In  thai  case,  membership  on 
the  committees  could  be  six  grower 
members  and  six  handler  members. 
Proposed  (S  907.20(dHt)  and  908.20(d)(l] 
<)s  contained  in  the  Recommended 
Decision  have  been  revised  to  reflect  the 
changes  described  above. 

For  an  11-member  committee, 
members  will  be  allocated  in  a  method 
similar  to  that  described  in  the 
Recoipmended  Decision.  Each 
nominating  entity  would  earn  the  right 
to  nominate  one  member,  one  alternate 
member  and  one  additional  alternate 
member,  for  each  10.0  percent 
attributable  to  such  entity  of  the  total 


volume  of  oranges  disposed  of  by  all 
handlers  in  all  outlets  during  the  current 
fiscal  year  (navels)  or  marketing  year 
(Valencias)  in  which  nominations  are 
made.  This  method  would  apply  when 
no  entity  in  the  largest  cooperative 
marketing  organization  category,  or  the 
declared  handlers  or  groups  of  declared 
handlers  category  has  more  than  SO 
percent  of  total  dispositions. 

When  one  of  these  entities  has  more 
than  50  percent  of  total  dispositions, 
that  entity  would  qualify  for  no  more 
than  five  committee  members  and  their 
alternates.  The  following  formula  would 
be  used  to  determine  the  percentage  of 
the  remaining  total  volume  of 
dispositions  required  of  other  entities  to 
quaUfy  to  nominate  a  member 


Percentage 
required  to 
50% -(excess  over  50%)        nominate  one 

=    member,  one 

5  alternate,  and 

one  additional 
alternate 


This  formula  is  necessary  due  to  the 
five-member  Hmitation.  Under  the 
method  whereby  a  nominating  entity 
earns  the  right  to  nominate  one  member 
for  each  10.0  percent  of  total 
dispositions,  such  entity  would  reach 
the  five-member  limit  at  50  percent  of 
total  dispositions.  If  such  entity  controls 
more  than  50  percent  of  total 
dispositions,  the  amount  such.entity 
controls  above  50  percent  could  not  be 
used  by  that  entity  to  earn  further 
comimittee  representation.  In  this  case, 
rights  to  nominate  the  remaining  five 
handler  or  grower  members  should  be 
apportioned  over  the  remaining  volume 
of  dispositions,  which  would  equal  less 
than  50  percent  of  total  dispositions.  The 
above  formula  would  provide  other 
entities  with  the  right  to  nominate  one 
member,  one  alternate  member  and  one 
additional  alternate  member,  for.each 
one-fifth  of  the  remaining  volume  of 
total  dispositions  controlled  by  such 
entities.  For  example,  if  the  largest 
cooperative  marketing  organization 
(Group  A)  controls  58  percent  of  total 
dispositions,  two  declared  handler 
groups  (Groups  B  and  C)  control  24  and 
7  percent  of  total  dispositions, 
respectively,  and  the  unaffiliated 
growers  (Group  D)  control  11  percent  of 
dispositions,  the  members  would  be 
allocated  as  follows:  The  number  of 
seats  which  the  largest  cooperative 
marketing  oi-ganization  may  nominate  is 
limited  to  five.  Because  the  largest 
cooperative  marketing  organization 
controls  more  than  50  percent  of  total    - 
dispositions,  the  percentage  required  to 
nominate  each  member,  plus  an 


alternate  member  and  additional 
alternate  member  for  the  remaining 
entities,  is  calculated  as  follows: 


50%-8% 


=  a.4% 


The  following  table  shows  member 
allocation  to  the  four  groups: 


Groups 

A 

8 

C 

0 

Totals 

Percent 

controlled.... 

58 

24 

7 

11 

100% 

diapo- 

lilion. 

Nufnberor 

SMtS 

aHocated 

based  on 

S.4%per 

seat 

5 

3 

1 

1 

10 

If  the  committees,  with  the  aproval  of 
the  Secretary,  increase  committee  size 
to  12-  or  13-member  committees,  then 
the  percentage  of  total  dispositions 
required  by  an  entity  to  nominate  one 
member,  one  alternate  member,  and  one 
additional  alternate  member  would  be 
9.09  percent  and  6.33  percent, 
respectively,  in  the  case  of  an  entity  in 
the  largest  cooperative  marketing 
organization  category,  or  the  declared 
handlers  or  groups  of  declared  handlers 
category  having  more  than  50  percent  of 
total  dispositions,  such  entity  would  be 
limited  to  five  members  on  a  12-member 
committee  and  6  members  on  a  13- 
member  eommittee.  In  either  case,  six 
member  positions  would  remain  to  be 
allocated  among  other  entities.  In  order 
to  allocate  the  remaining  six  positions,    - 
the  following  formula  would  be  used: 


Percentage 
required  to 
50%— (excess  over  50%)        nominate  one 

=    member,  one 

6  alternate,  and 

one  additional 
-alternate 


As  in  the  example  for  an  11-member 
committee,  this  formula  would  provide 
the  percentage  of  total  dispositions 
required  of  an  entity  to  qualify  to 
nominate  a  member,  alternate  member 
and  additional  alternate  member. 

To  the  extent  that  these  revisions 
agree  with  issues  raised  in  the 
exceptions,  their  comipents  have  been 
adopted.  Otherwise,  for  the  reasons 
stated  above,  the  exceptions  are  denied.. 

Non-Industry  Member 

The  Recommended  Decision  did  not 
adopt  the  proposed  changes  in  the 


2185> Fedwal  Regbter  /  Vd.  53,  No.  Ill  /  Thuraday.  June  9.  1968  /  ^Ptapoted  Rulw 


qualification  and  selection  criteria  iat 
non-industry  members.  Exceptions  were 
received  from  Sequoia,  FoothiU.  and 
Riverbend.  Sequoia  stated  that  the 
position  for  a  non-industry  member 
should  be  abolished  or  made  a  "truly 
responsive  public  position."  Sequoia 
further  stated  that,  in  its  present  state, 
the  position  serves  no  useful  purpose 
and  is  harmful  to  the  interests  of  the 
public  at  large  and  minority  interests  in 
the  industry.  Foothill  stated  that  the 
non-industry  member  should  not  be 
selected  by  the  oommUtees  but  by  the 
Secretary  from  nominees  submitted  by 
all  interested  groups  except  the 
committees.  Riverbend  stated  that  the 
non-industry  mend>er  should  represent 
consumer  interests,  and  that  each 
committee  should  submit  to  the 
Secretary  one  nominee  who  was 
selected  unanimously.  Then,  if  no 
unanimous  selection  is  made,  all 
nominees  should  be  submitted  to  the 
Secretary  for  selectioB  by  the  Secretary. 

Non-industry  members  are  persons 
who  are  not  growers  or  handlers,  or 
employees,  agents,  or  representatives  of 
a  grower  or  handler,  or  of  a  central 
marketing  organization,  as  is  required 
by  S  §  907.22(f)  and  g08.22(f)  of  the 
respective  orders.  The  non-industry 
member  provides  an  independent  point 
of  view  in  committee  deliberations.  The 
USDA  carefully  reviews  and  analyzes 
all  nominees  for  non-indutry  memi>er 
positions  on  all  committees  to  ensure 
that  their  qualifications  are  ia 
conqtliance  with  order  requirements.  In 
response  to  Riverbend's  exception,  the 
current  procedure  provides  that  the 
committees  shall  choose  nominees  for 
the  non-industry  member  positions  and 
allows  (but  does  not  require)  the 
Secretary  to  either  approve  the 
individual  nominees  or  to  select  from 
other  qualified  candidates.  This 
procedure  provides  for  committee  input 
into  the  noinination  process.  The 
discretion  to  select  appropriate 
members  rests  with  the  Secretary. 

For  the  reasons  stated  above,  the 
exception*  are  denied. 

Determination  of  Nomination  Ri^ts  on 
the  Current  or  Prior  Fiscal  (Navel 
Oranges)  or  Marketing  (Valencia 
Oranges)  Year 

The  Recommended  Decision  proposed 
that  nominating  ri^ts  be  determined  on 
the  basis  of  the  fiscal  (navel  oranges)  or 
marketing  (Valencia  oranges)  year  prior 
to  that  in  which  nominations  are  made. 
Currency,  the  mariceting  orders 
prescribe  that  this  calcultion  be  made  on 
the  basis  of  the  current  fiscal  (naval 
oranges)  or  marketing  (Valencia 
oranges)  year,  in  the  case  qf  both  navel 
and  Valencia  oranges,  it  has  often  been 


necessary  to  use  the  information  on 
shipments  for  a  partial  year  in  order  to 
ensure  that  nominations  are  made  in 
time  to  select  a  new  committee  in  a 
timely  manner.  The  proposal  sought  to 
provide  a  suHicient  period  of  time  to 
conduct  nominations  after  the 
percentages  are  computed  on  the  basis 
of  a  full  year  and  before  the  term  of 
office  b^ns.  Exceptions  to  this 
proposal  were  received  from  Ae 
NOAC/VOAC  loBue  and  Sequoia. 
These  exceptions  proposed  using 
current  year  dispositions  as  this  would 
give  the  most  up-to-date  information. 
The  NOAC/VOAC  and  LoBue  stated 
that  the  industry  is  and  has  always  been 
in  a  continuous  state  of  change  and  , 
committee  membership  should  reflect 
this  in  as  timely  as  a  manner  as 
possible. 

The  Recommended  Decision  did  not 
provide  for  the  use  of  current  year 
dispositions  for  fear  that  the  failure  to 
utilize  end-of-season  shipments  could 
alter  entities'  volume  percentages. 
However,  it  has  been  determined  that 
such  end-of-season  shipments  are 
usually  quite  low  in  volume  and  their 
exclusion  would  not  be  expected  to  alter 
the  relative  percentages  ef  dispositions 
between  industry  entities.  Accordingly. 
this  proposed  rule  provides  for  use  of 
current  year  dispositions. 

Because  it  may  be  necessary  to  begin 
the  nomination  process  before  all 
shipments  have  been  made,  a  cut-off 
date  for  current  year  depositions, 
determined  by  the  Secretary,  should  be 
established.  Using  the  most  current 
information  available  would  best  reflect 
the  changing  structure  of  the  industries 
and  provide  the  most  representative 
committees  possible.  After  gaining 
experience  in  the  revised  nomination 
process,  the  committees  may  find  that 
particular  times  each  season  would  be 
most  appropriate  as  the  cut-off  dates. 
Thus,  the  committees  should  be 
authorized,  subject  to  the  approval  of 
the  Secretary,  to  recommenid  such  dates 
to  be  used  each  year  for  nomination 
purposes. 

To  the  extent  that  these  revisions 
agree  with  issues  raised  in  the 
exceptions,  their  comments  have  been 
adopted.  Otherwise,  for  the  reasons 
stated  above,  the  exceptions  are  denied. 

Voting 

The  ReoHnmended  Decision  proposed 
that  seven  votes  (a  simple  majority)  cm  a 
13-meniber  committee  would  be 
considered  as  constituting  a  quorum  and 
that  seven  affirmative  votes  would  be 
necessary  to  pass  any  committee 
motion.  Riverbend  and  Belridge  filed  the 
only  exceptions  to  this  proposal. 


Riverbend  proposed  that  a  "super- 
majority"  of  nine  affinaative  votes 
should  be  requited  to  initiate  prorate 
during  a  season.  After  ten  weeks  <rf 
regulation,  a  unaramous  committee  votr 
shouU  be  required  to  continue  any 
existing  prorate  regulation.  Belridege 
suggested  that  the  committee  members 
must  be  able  to  agree  by  more  than  a 
simple  majority  vote. 

A  "super-majority"  requirement  that 
up  to  thr^e-fourths  of  the  committee  be 
required  to  pass  a  motion  would  enable 
a  small  portion  of  the  industry  to  nullify 
the  views  of  the  majority.  The  current 
proposal  ensures  that  no  one  entity  will 
have  a  majority  of  seats  on  a  committee. 
On  an  11-member  committee,  no  one 
entity  would  have  more  than  five  seats, 
and 'six  votes  are  required  to  pass  a 
motion.  Therefore,  the  "super  majority** 
requirement  appears  to  be  uimecessarily 
stringent,  considering  the  nature  of 
conunittee  deliberations  and  voting 
history. 

For  the  reasons  stated  above,  these 
exceptions  are  denied. 

While  the  proposal  in  the 
Recommended  Decision  was  drafted  in 
terms  of  a  13-member  committee,  this 
proposal  would  require  a  simple 
majority,  regardless  of  committee  size, 
to  constitute  a  quorum.  Thus,  in  the  case 
of  an  11-member  committee,  six 
members  shall  constitute  a  quorum  and 
any  committee  action  shall  require  at 
least  six  concurring  votes  and  in  the 
case  of  12-  or  13-member  committees, 
seven  members  shall  constitute  a 
quorum  and  any  committee  action  shall 
require  at  least  seven  concurring  votes. 

Selection  of  Grower  and  Handler 
Members 

The  Recommended  Decision  proposed 
that  growers  affiliated  with  an 
independent  handler  entity  or  an  entity 
comprised  of  Capper-Volslead 
cooperatives  and  independent  handlers  /; 
should  nonunate  grower  members  to  the 
committees.  The  committees  had 
proposed  that  handlers  select  slates  of 
candidates  for  nomination.  The 
Recommended  Decision  also  proposed 
allowing  declared  individual  handlers 
and  declared  groups  of  handlers  (that  is, 
individual  or  groups  of  handlers  who 
declare  themselves  to  be  nominating 
entities),  to  nominate  handler  members 
without  grower  ratification.  The  NOAC/ 
VOAC  filed  the  only  exception.  They 
stated  that  the  recommended 
nomination  procedures  would 
discourage  the  formation  of  handler 
coalitioBS  since  handlers  would  be  > 

excluded  from  paitieipatioo  in  growei^    ' 
member  nominations,  and  powers  t 

would  be  excluded  from  participating  in  , 
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handler-member  nominations.  In 
addition,  the  NOAC/VOAC  stated  that 
the  procedure  would  be  too  time 
consuming  and  complex.  The  NOAC/ 
VOAC  comment  advocates  handler 
selection  of  grower  and  handler  slates  of 
candidates  with  grower  approval  in  a 
ratification  process. 

In  accordance  with  record  evidence, 
growers  should  have  more  opportunity 
to  participate  in  the  nomination  of  boUi 
grower  and  handler  members.  In 
considering  the  exceptions  of  the 
NOAC/VOAC  it  was  determined  that 
this  nomination  procedure  should  be ' 
amended  to  allow  verifiable  grower 
participation.  Thus,  handlers'  coalitions 
should  be  allowed,  with  the  input  of  the 
growers  they  represent  to  develop 
slates  of  grower  and  handler  candidates 
for  nomination.  Such  slates  would  be 
developed  by  single  nominating  entities 
or  handler  coalitions  comprising  a 
nominating  entity.  After  nominating 
entities  are  informed  by  the  USDA  of 
the  number  and  type  of  members  their 
entity  would  be  authorized  to  nominate, 
the  handlers  involved  would  consult 
their  growers  and  develop  a  slate  of 
candidates  for  nomination  containing,  at 
a  minimum,  one  eligible  candidate  for 
each  member,  alternate  member,  and 
additional  alternate  member  for  each 
position  the,(:oalition  is  allowed,  llie 
U^A  would  use  the  slate  of  candidates 
for  nomination,  developed  by  each 
nominating  entity,  for  mail  balloting 
among  those  growers  who  delivered 
their  fruit  to  the  handler  or  group  of 
handlers  which  make  up  that 
nominating  entity.  Since  the  cooperative 
marketing  organization  which  makes  up 
nominating  entity  1  may  choose  to  allow 
their  growers  to  vote  directly  rather  than 
to  nominate  by  vote  of  their  board  of 
directors,  this  procedure  would  also 
apply  to  a  grower  vote  of  nominating 
entity  1  growers.  Thus,  the 
Recommended  Decision  is  modified  to 
allow  handlers  in  nommating  entities  1 
and  2  to  develop  slates  of  candidates  for 
nomination  with  grower  ratification  by 
mail  balloting  conducted  by  the  USDA. 
In  addition,  growers  affiliated  with  such 
handlers  would  be  able  to  nominate  by 
writing  in  candidates'  names  on  the  mail 
ballots. 

At  the  hearing,  the  NOAC/VOAC 
proposed  a  method  whereby  handlers 
would  conduct  mail  balloting  among 
their  own  growers  and  certify  the  results 
to  the  USDA.  Using  this  method, 
however,  the  USDA  would  be  unable  to 
ascertain  if  all  growers  had  been 
contacted  and  unable  to  review  the 
results  of  the  balloting.  Therefore,  mail 
balloting  of  growers  should  be 
conducted  by  the  USDA.  Such  balloting 


should  also  allow  for  write-in 
candidates.  In  the  case  of  a  nominating 
entity  being  a  cooperative,  the 
cooperative's  board  of  directors  should 
be  allowed  to  decide  on  its  nominees.  In 
nominating  entities  made  up  of 
cooperatives  and  independents,  maU 
balloting  would  be  conducted  among  all 
growers  affiliated  with  the  nominating 
entity.  Further  authority  should  be 
included  to  allow  the  conunittees  to 
recommend,  subject  to  the  approval  of 
the  Secretary,  regulations  n  implement 
these  nomination  procedures. 

To  the  extent  that  these  revisions 
agree  with  issues  raised  in  the 
exceptions,  their  conunents  have  been 
adopted.  Otherwise,  for  the  reasons 
stated  above,  the  exceptions  are  denied. 

The  USDA  will  conduct  the  initial 
committee  nominations  using  interim 
procedures  to  be  developed.  Such 
procedures  will  include  notifying 
handlers  of  their  volume  percentages 
and  the  percentages  required  to  be 
allocated  member  positions:  requesting 
the  formation  of  handler  coalitions; 
determining  the  number  of  members 
each  nominating  entity  will  receive  and 
notifying  each  nominating  entify  of  such 
number;  requesting  slates  of  candiates 
for  nominations  fit>m  nominating 
entities  1  and  2:  holding  candidate 
selection  meetings  for  nominating  entify 
3  growers;  mailing  ballots  to  growers  in 
nominating  entities  1,  2,  and  3;  and 
tallying  the  results  of  such  mail 
balloting. 

Grower  Participation  In  One  Or  More 
Nominating  Entities 

The  Reconunended  Decision  proposed 
that  if  a  grower  delivers  fiuit  to  more 
than  one  declared  handler  or  group  of 
handlers,  the  grower  would  vote  for 
grower  members  to  represent  the 
nominating  entify  to  which  the  grower 
delivered  the  greatest  volume  of  fruit. 
Therefore,  a  grower  could  participate  as 
a  part  of  only  one  nominating  entify 
regardless  of  the  number  of  handlers  to 
whom  oranges  were  delivered.  An 
exception  to  this  proposal  was  filed  by 
the  NOAC/VOAC.  Under  the  NOAC/ 
VOAC's  initial  proposals,  grower  voting 
would  be  weighted  within  each  handler 
entify  based  on  each  grower's 
percentage  of  all  oranges  handled  by 
such  handlers  in  such  entity.  Thus,  a 
grower  delivering  oranges  to  more  than 
one  entify  could  have  participated  in  the 
nominating  process  of  each  such  entity 
on  a  weighted  basis.  The  NOAC/VOAC 
stated  that  this  is  a  better  procedure 
than  the  Recommended  Decision's 
proposal  because  it  is  far  less  difficult 
and  costly  to  administer,  and  it  would 
ensure  that  growers  are  not 


"disenfranchised"  with  regard  to  part  of 
their  tonnage. 

The  NOAC/VOAC  proposal  could 
provide  those  growers  with  greater 
production  a  greater  voice  in  the 
nominating  process  than  those  with  less 
production.  Under  the  orders,  each 
grower  has  an  equal  vote  in 
nominations.  Weighting  the  votes  of 
^xiwers  could  subordinate  the  interests 
of  smaller  growers  to  those  of  larger 
growers  in  conunittee  decisionmaking. 

Growers  should  choose  the 
nominating  entify  in  which  they  desire 
to  cast  their  vote  if  they  deliver  oranges 
to  more  than  one  such  entity.  Growers 
would  be  bee  to  choose  the  slate  of 
candidates  they  felt  would  best 
represent  their  interests.  The  USDA 
would  ensure  that  growers  vote  for  only 
one  slate  of  candidates.  The  provision 
entitling  each  grower  one  vote  as 
proposed  in  the  Recommended  Decision 
should  remain  unchanged. 

For  the  reasons  stated  above,  the 
exception  is  denied. 

f4)  Capper-Volstead  Cooperatives 

The  Recommended  Decision  proposed 
that  in  the  case  of  Capper-Volstead 
cooperatives  which  declare  themselves 
as  nominating  entities,  the  cooperatives' 
boards  of  directors  could  nominate 
committee  members.  The  NOAC/VOAC 
filed  an  exception  to  this  proposal, 
stating  that  each  Capper-Volstead 
cooperative  is  controlled  by  its  own  by- 
laws with  regard  to  voting  and  that 
"there  is  no  reason  to  force  those 
handlers  to  act  as  a  unit  through  a  Board 
of  Directors."  As  stated  in  the 
Recommended  Decision,  Capper- 
Volstead  cooperatives  which  declare 
themselves  to  be  nominating  entities  are 
not  required  to  nominate  conunittee 
members  through  their  boards  of 
directors.  If  they  so  choose,  the 
cooperatives'  boards  of  directors  may 
authorize  their  growers  to  nominate 
directly.  Handlers  who  market  for 
cooperatives  other  than  the  largest 
cooperative  marketing  organization,  are 
not  required  to  form  nominating  entities 
only  with  other  such  handlers.  For 
example,  a  handler  who  markets 
oranges  for  a  cooperative  would  not  be 
required  to  be  in  the  same  nominating 
entity  as  other  handlers  who  market  for 
that  cooperative.  The  handler  could  join 
another  nominating  entity  and  that 
handler's  growers  would  be  part  of  the 
new  nominating  entify  for  the  purposes 
of  nominations. 

For  the  reasons  stated  above,  the 
exception  is  denied. 

The  defmition  of  Cappei^  Volstead 
cooperatives  should  be  made  a  part  of 
the  order.  Currently,  such  a  definition  is 
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found  in  H  907.104(a)(1)  and 
90e.l04(a)(l)  of  the  administrative  rules 
and  regulations  of  the  navel  and 
Valencia  orange  marketing  orders, 
respectively.  For  purposes  of  clarifying 
the  (Hders,  the  definition  should  be 
added  le  the  order  as  contained  in  the 
Recommended  Decision. 

(5 J  Vohane  Basis  for  Determining 
Nominating  Rights 

The  first  nominating  entity,  the  largest 
cooperative  marketing  organization,  is 
also  referred  to  as  the  organization 
which  disposed  of  the  largest  percentage 
of  the  total  volume  of  navel  or  Valencia 
oranges  disposed  of  by  all  handlers  in 
all  outlets  during  the  fiscal  (naval 
oranges)  or  mailcethig  (Valencia 
oranges)  year  prior  to  that  in  which 
nominations  are  made.  This  differs  from 
current  order  provisions  in  that  this 
nominating  entity  represents  the 
cooperative  marketing  organization  with 
the  largest  percentage  of  total 
dispositions  rather  ^an  the  cooperative 
marketing  organization  which  handled 
more  than  50  percent  of  the  total  volume 
of  oranges  handled,  as  currently 
provided  in  If  907.22(b)  and  goe.22(b)  of 
the  navel  and  Valencia  orange 
marketing  orders,  respectively.  The 
Recommended  Decision  proposed  that 
the  volume  basis  for  determining 
nominating  rights  would  be  the  total 
volume  of  oranges  "disposed  of  in  all 
outlets"  rather  than  die  volume  of 
oranges  "liandledle  fresb  domestic 
channels,  induding  Canada"  as 
currenUy  speofied  in  the  orders.  Total 
dispositions  to  all  outlets  wodd  indude 
by-products,  animal  feed,  charitable 
donations,  and  exports  in  addition  to 
fresh  domestic  shipments.  Exceptions  to 
this  proposal  were  filed  by  Sequoia. 
Riverbend.  the  SBA,  and  Belridge.  No 
other  coaments  on  this  proposal  were 
received.  Sequoia  suggested  that  this 
proposal  is  contrary  to  law  because  it 
would  allow  voting  rights  for 
unregulated  oranges  and  favors  large 
entities,  diose  in  District  2  (with  the 
capacity  to  export)  and  entities  with 
iuice  plants.  Sequoia  stated  that  the 
Recommended  Decision  gives  no 
justification  for  this  radical  departure 
from  current  practice.  Riverbend  felt 
that  estabhdting  nomination  rights  by 
total  tree  crop  would  skew  committee 
representation  away  from  growers  who 
are  most  effected  by  prorate  and 
towards  growers  who  are  least  affected. 
The  SBA  suggested  diat  the  use  of  total 
dispositions  as  a  basis  for  nooHoatieiis 
would  tend  to  isver  the  largest  central 
marketing  organization  on  the 
committees  and  that  it  would  permit 
growers  and  handlers  not  sul^ect  to 
regulation  to  have  a  greater  voice  in 


determining  whether  the  committees 
would  recommend  the  imposition  of 
volume  controls  in  the  fresh  domestic 
market.  Belridge  stated  that  by  using 
total  dispositions,  unregulated  oranges 
would  detenniae  who  is  regulated  and 
how  they  are  regulated.  They  also 
suggested  that  it  would  be  unfair  for 
districts  with  no  regulation  to 
participate  in  deciding  the  amount  of 
regiilation  to  be  imposed  on  competing 
regulated  dislricts. 

The  use  of  total  dispositions  in  all 
outlets  for  all  nominating  entities  would 
be  in  line  with  the  tree  crop  basis  which 
is  used  for  determining  prorate  bases 
and  allotments.  Further,  while  exported 
fruit  and  fruit  that  is  processed  into  juice 
or  otherwise  utilized  is  not  regulated 
imder  the  marketing  orders,  the  market 
for  such  fruit  and  subsequent  disposWon 
of  such  fruit  has  an  impact  upon  the 
fresh  domestic  maricet  and  committee 
deliberations  on  the  need  for  and  level 
of  regulation.  In  addition,  if  only  &«sh 
domestic  shipments  are  used  in 
determining  nominating  rights,  the  rights 
of  an  individual  nominating  entity  could 
be  voided  by  an  unusual  event,  such  as 
a  freeze,  which  could  affect  the 
suitability  of  fruit  for  the  frvsh  maricet 
but  not  for  other  outlets. 

Therefore,  it  has  been  determined  that 
the  use  of  total  dispositions  in  all  outlets 
would  more  accurately  reflect  each 
entity's  proportion  of  the  industry  and 
impact  on  the  industry  in  general. 
Further,  this  provision  would  increase 
the  potential  for  eadh  committee  as  a 
whole  to  reflect  the  industries  as  a 
whole.  In  order  for  the  coaomittees  to 
make  decisions  for  the  benefit  of  the 
industries  at  large,  it  is  necessary  for  the 
committees  to  have  at  their  disposal  in 
the  decisionmaking  process  the 
experience  and  knowledge  of  the 
industries  at  large. 

Pisr  the  reasons  stated  above,  the 
exceptions  are  therefore  denied. 

If  this  issue  (use  of  total  dispositions) 
fails  in  referendum,  nominating  rights 
would  then  be  determined  as  currently 
defined  in  the  orders,  that  is,  on  the 
basis  of  the  total  volimie  of  oranges 
handled  in  fresh  domestic  channels, 
including  Caiuda,  during  the  fiscal 
(navd  oranges)  or  mariceting  (Valencia 
oranges)  year  in  whk:h  nominations  are 
made^ 

Confonning  Changes 

A  proposal  in  the  notice  of  hearing  by 
the  USDA  «vas  that  consideration  be 
given  to  makmg  such  othCT  changes  in 
the  orders  as  may  be  necessary  to  make 
the  entire  nrd«>rs  conform  to  any 
amendnents  that  may  result  from  this 
proceeding.  This  proposal  was  received 
at  the  hearing  without  opposition,  and 


such  changes  as  are  necessary  will  be 
incorporated  into  the  orders.  . 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1960(44  U.S.C  Chapter 
35).  the  changes  in  the  recordkeeping 
and  reporting  i«ovisions  that  are 
included  in  the  proposed  order  will  be 
submitted  for  approval  to  the  Office  of 
Management  and  Budget  (OMB).  They 
would  not  becoBse  effective  prior  to 
OMB  approval. 

Rulings  on  Exccptioas 

In  arriving  at  the  findings- and 
conclusions  and  the  regulatory 
provisions  of  this  decision,  the 
exceptions  to  the  Recommended 
Decision  were  carefully  considered  in 
conjunction  with  the  record  evidence.     « 
To  the  extent  that  the  findings  and 
conclusions  and  the  regulatory 
provisions  of  this  decision  are  at 
variance  with  the  exceptions,  such 
exceptions  are  hereby  denied  for  the 
reasons  previously  stated  in  this 
decision. 

Marketing  Orders 

Annexed  hereto  and  made  a  part 
hereof  are  the  documents  entitled.    . 
respectively.  "Order  Araendingihe 
Order.  As  Amended.  Regulating  the 
Handling  of  Navel  Changes  Grown  in 
Arizona  and  Designated  Par^  of 
California."  and  "Order  Amending  the 
Order.  As  Amended.  Regulating  the 
Handling  of  Valencia  Oranges  Grown  in 
Arizona  and  Desipiated  Part  of 
California."  These  documents  have  be«i 
decided  upon  as  the  dettuled  and 
appropriate  means  of  eficctuating  the 
foregoing  conchtsiens. 

It  is  hereby  ordered.  That  this  entire 
decision  be  published  in  the  Federal 
Renter. 

Referendum  Order 

It  is  hereby  directed  that  referenda  be 
conducted  in  accordance  with  the 
procedure  for  the  conduct  of  referenda 
(7  CFR  900.400  el  seq-i  to  determine 
whether  the  issuance  of  the  annexed 
orders,  as  amended  and  as  hereby 
proposed  to  be  amended,  regulating  the 
handluig  of  navel  and  Valencia  oranges 
grown  in  Arizona  and  designated  parts 
of  California,  are  approved  or  favored 
by  producers,  as  defined  under  the 
terms  of  the  orders,  who  during  the 
representative  period,  were  engaged  in 
the  production  areas  in  the  production 
of  navel  or  Valencia  oranges  in  the 
aforesaid  production  areas. 

The  representative  periods  are  hereby 
determined  to  be  November  1. 1967. 
through  Jane  1^  ISM.  for  navel  oranges 
and  February  1. 1987.  through  January 
31. 1988,  for  Valencia  oranges. 


The  agents  of  the  Secretary  to  conduct 
such  referenda  are  hereby  designated  to 
be  Robert ).  Curry  and  Kurt ).  Kimmel. 
Fruit  and  Vegetable  Division. 
Agricultural  Marketing  Service,  USDA, 
1755  N.  Gateway,  Suite  B.  Pt«8no, 
California  93727;  and  Raymond  C. 
Martin.  Marketing  Order  Administration 
Branch.  Fruit  and  Vegetable  Division, 
Agricultural  Marketing  Service,  USDA, 
Room  2S25-S,  P.O.  Box  96456. 
Washington,  DC  20090-6456:  telephone: 
(202)  447-n512a 

List  of  Subjects  in  7  CFR  Parts  907  and 
888 

Arizona,  California,  Mariceting  orders 
and  agreements.  Navel  Oranges,  and 
Valencia. 

Proposed  Older  Amending  the  Order 
Regidadag  the  Handling  of  Navel 
Oranges  Grown  in  Arizona  and 
Desi^iated  Part  of  California 

Part  907    Findings  and  determinations. 

The  findings  and  determinations 
hereinafter  set  forth  are  supplementary 
and  in  addition  to  the  findings  and 
determinations  made  in  connection  with 
the  issuance  of  the  order  and  each  of  the 
previously  issued  amendments  thereto: 
and  all  of  said  previous  findings  and 
determinations  are  hereby  ratified  and 
affirmed,  except  insofar  as  such  findings 
and  determinations  may  be  in  conflict 
with  the  findings  and  determinations  set 
forth  herein. 

(a)  Findings  upon  the  basis  of  the 
hearing  record.  Pursuant  to  the 
provisions  of  the  A^cultural  Marketing 
Agreement  Act  of  1937,  as  amended  [7 
U.S.C  601  et  seq.],  and  the  appUoable 
rules  of  practice  and  procedure  effective 
thereunder  (7  CFR  Part  900].  a  public 
hearing  was  held  upon  proposed 
amendments  to  Marketing  Order  No.  907 
(7  CFR  Part  907]  regulating  the  handling 
of  navel  oranges  grown  in  Arizona  and 
designated  part  of  California.  Upon  the 
basis  of  the  evidence  introduced  at  such 
hearing  and  the  record  thereof,  it  is 
found  that: 

(1)  The  said  order,  as  amended  and  as 
hereby  further  amended,  and  all  of  die 
terms  and  conditions  thereof,  will  tend 
to  effectuate  the  declared  policy  of  the 
Act; 

(2)  The  said  order,  as  amended  and  as 
hereby  further  amended,  regulates  the 
handling  of  navel  oranges  grown  in  the 
designated  production  area  in  the  same 
maimer  as,  and  is  applicable  only  to 
persons  in  the  respective  classes  of 
commercial  or  industrial  activity 
specified  in.  the  marketing  order  upon 
which  hearings  have  been  held; 

(3)  The  said  order,  as  amended  and  as 
hereby  further  amended,  is  limited  in  its 


application  to  the  smallest  regional 
production  area  which  is  practicable, 
consistent  with  carrying  out  the 
declared  policy  of  the  Act: 

(4J  The  said  order,  as  amended  and  as 
hereby  further  amended,  prescribes,  so 
fer  as  practicable,  such  different  terms, 
applicable  to  different  parts  of  die 
production  area,  as  are  necessary  to 
give  due  recognition  to  differences  in  the 
production  and  marketing  of  navel 
oranges;  and 

(5)  All  handling  of  navel  oranges 
grown  in  die  designated  production  area 
is  in  the  current  of  interstate  or  foreign 
commerce  or  direcUy  burdens,  obstructs, 
or  affecto  such  commerce. 

It  is,  therefore,  ordered.  That  on  and 
after  the  effective  date  thereof,  all 
handling  of  naverl  oranges  grown  in  the 
production  area  shall  be  in  conformity 
to,  and  in  compliance  with,  the  terms 
and  conditions  of  the  said  order,  as 
amended,  and  as  hereby  further 
amended,  as  follows: 

The  provisions  of  the  proposed 
marketing  order,  amending  the  order, 
conteined  in  the  Recommended  Decisicm 
issued  by  the  Administrator  on  June  1. 
1987,  and  published  in  the  Federal 
Register  [52  FR  20664.  June  8, 1987],  shall 
he  and  are  the  terms  and  provisions  of 
this  order,  amending  the  order,  subject 
to  changes  in  S9  907.19, 907.20,  907.21. 
907.22.  907.23,  907.24.  907.26,  907.27, 
907.29,  907.30,  and  907.101  and  are  set 
forth  in  full  herein. 

It  is  proposed  to  amend  Part  907  as 
follows: 

PART  907-4AMENDED] 

1.  The  authority  citation  for  7  CFR 
Part  907  continues  to  read  as  follows: 

Audiority:  Sees.  1-ia  48  Stat.  31,  as 
amended:  7  U.S.C  601-S74. 

2.  A  new  §  907.19  is  added  to  read  as 
follows: 

9907.19   Csppsr-Volstsad  coopsfstlvs. 

The  term  "Capper-Volstead 
cooperative"  shall  mean  an  association 
of  producers  (i.e.,  growers)  that  is 
qualified  under  the  provisions  of  the  Act 
of  Congress  of  February  18, 1922,  known 
as  the  "Capper-Volstead  Act,"  [7  U.S.C. 
291.  292). 

3.  Section  907.20  is  revised  to  read  as 
follows: 

SM7J0    EstabHshmsnt  sod  msmlisrship. 

(a)  There  is  hereby  esteblished  a 
Navel  Orange  Administrative 
Committee  which,  as  soon  as 
nominations  are  made  pursuant  to 
9  907.22  and  selections  are  made 
pursuant  to  9  907.23,  shall  consist  of  11 
members,  for  each  of  whom  there  shall 
be  one  alternate  and  for  each  grower 


and  handler  member  diere  shall  be  one 
additional  alternate.  Ten  of  die  members 
and  their  respective  alternates  and 
additional  alternates  shall  be  growers, 
employees  of  growers,  handlers, 
employees  of  handlers,  or  employees  of 
cooperative  marketing  oiganizations. 
One  member  and  alternate  shall  be  non- 
industry  members,  which  persons  shall 
not  be  growers,  handlers,  or  employees, 
agents,  or  representatives  of  a  grower  or 
handler  (other  than  a  charitable  or 
educational  institution  which  is  a 
grower  or  handler)  or  cooperative 
marketing  organization.  A  grower 
member,  alternate  power  member,  or 
additional  alternate  grower  member 
shall  be  a  grower  or  an  employee  of  a 
grower  and  shall  be  discjualified  if  such 
person  ceases  to  be  affiliated  with  the 
entity  that  nominated  such  person.  A 
hancUer  member,  alternate  member,  or 
additional  alternate  member  shall  be  a 
handler,  employe  of  a  handler,  or 
employee  of  a  cooperative  marketing 
organization  and  shall  be  disqualified  if 
such  person  ceases  to  be  affiliated  with 
the  group  that  nominated  such  person. 

(b)  The  committee  may.  with  the 
approval  of  the  Secretary,  increase  up  to 
12,  the  number  of  grower  and  handler 
members  on  the  committee. 

(c)  Members,  alternate  members,  and 
additional  alternate  members  of  die 
committee  serving  immediately  prior  to 
the  effective  date  of  this  amended 
subpart  shall  serve  as  the  members, 
alternate  members,  and  additional 
alternate  members  of  the  committee 
until  nominations  are  made  pursuant  to 
9  907.22  and  selections  made  pursuant 
to  9  907.23. 

4.  Section  907.21  is  revised  to  read  as 
follows: 

f907.2l    Tsm of effies. 

The  term  of  office  of  each  member, 
alternate  member,  and  additional 
alternate  member  of  the  committee  shall 
be  for  a  period  of  two  years,  and  such 
terms  shall  begin  October  1  of  each 
even-numbered  year  Provided,  That 
such  members,  alternate  members,  and 
additional  alternate  members  shall 
serve  in  such  capacities  for  the  porticm 
of  the  term  of  office  for  which  they  are 
selected  and  qualified  and  until  their 
respective  successors  are  selected  and 
have  qualified.  The  consecutive  terms  of 
office  of  members,  not  including 
alternate  members  or  additional 
alternate  members,  shall  be  limited  to 
three  terms.  No  person  having  served 
three  consecutive  terms  as  a  member  of 
the  committee  shall  serve  as  a  member, 
alternate  member,  or  additional 
alternate  member  for  the  next 
succeeding  term  of  office. 
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5.  Section  907.22  is  revised  to  read  as 
follows:  f 

$907.22    NowinsMons. 

(a)  Nominations  for  member,  alternate 
member,  and  additional  alternate 
member  positions,  except  for  the  non- 
industry  member  and  alternate  non- 
industry  member,  shall  be  made  by  the 
following  entities,  based  on  the 
percentage  of  the  total  voltmie  of  navel 
oranges  disposed  of  by  all  handlers  in 
all  outlets  during  the  Bscal  year  in   ! 
which  nominations  are  made: 

(1)  The  cooperative  marketing 
organization  or,  at  the  option  of  that 
organization,  the  growers  afHliated  with 
that  organization  which  disposed  of  the 


largest  percentage  of  the  total  volume  of 
navel  oranges  disposed  of  by  all 
handlers  in  all  outlets  during  the  year  in 
which  nominations  are  made. 

(2)  Individual  handlers  or  groups  of 
handlers  not  affiliated  with  the 
organization  eligible  to  nominate  under 
paragraph  (a)(1)  of  this  section,  who 
declare  themselves  to  be  nominating 
entities,  or  the  body  of  growers  who 
deliver  navel  oranges  to  such  declared 
handlers  or  declared  groups  of  handlers. 
No  limit  shall  be  placed  on  the  number 
of  nominating  entities  which  may  be 
formed  piu^uant  to  this  paragraph: 
Provided,  That  no  handler  may 
participate  as  a  member  of  more  than 
one  nominating  entity:  Provided  further, 
That  if  a  handler  coalition  forms  and 


qualifies  for  a  member  position  but  no 
slate  of  candidates  for  nominations  is 
developed,  the  growers  afHliated  with 
handlers  in  such  coalition  would  be 
eligible  to  nominate  through  write-in 
ballots:  Provided  further,  That  if  a 
handler  coalition  forms  but  does  not 
have  the  percentage  necessary  to  be 
allocated  a  member,  the  growers 
affiliated  with  handlers  in  such  coalition' 
would  be  eligible  to  nominate  under 
paragraph  (a)(3)  of  this  section.  The 
following  table  shall  be  used  to 
determine  whether  the  nominations 
made  by  entities  established  pursuant  to 
this  paragraph  shall  be  made  by  the 
handler(8)  comprising  such  entities  or  by 
the  growers  who  deliver  to  the 
handlerfs)  comprising  such  entities: 


Type  of  member  to  be  nominated: 

Type  of  business  engaged  in  by 

oectarea  nenaier 

Slates  of  candidates  for  nominaiion 
developed  by: 

Nominations  mads  by 

Gmwiv/Hanribar 

Capper-Volstead  cooperalw* ......_ „.. 

Independent „_ „ 

Conibinalion  of  Ciyiper-Volstead  coop- 
erative and  Indepiandent 

Board  of  Directors...^ u.™. 

Handiers j.. 

Handlers „ 

Board  of  Directors  or  growers  at  ttie 
option  of  the  Board 

Growers. 

Growers. 

Grower/Handter. —     „ 

Grower/Handter...'. 

50* -(excess  over  50%)  ^  percentage  ra^uired  to  nominate  one  menber. 
.  one  alternate,  and  one  additional  alternate. 


(d)  The  number  of  nominations  which 
the  nominating  entity  specified  in 
paragraph  (a)(3)  of  this  section  may 
make  shall  be  determined  by  its  volume 
percentage  of  the  total  voltune  of  navel 
oranges  disposed  of  in  all  outlets  as 
follows: 


Nominating  entlN's  percenlme  of 

total  volume  of  navel  oranges 

doposed  of  by  all  handtafs  ki  tf 

outlels  duririg  meftscai  year  in  which 

noiMMons  are  mada: 

Humbsr  of 
ffionvMfs 
which  may 

be 
nominated: 

(An 

alternate 

and  an 

ayMorial 

shMbe 

■  1  II  ..it.!  aiii  il 

rtommaieo 
tor  each 

member 

00.00  to  9.99... _.        __       .-     _ 

0 

1000 to  1990    

1 

Numtarof 
mernbers 

be 

Nomirwting  entity's  percentage  ol 

dispoeed  of  by  an  iMndtors  iiaN 

outlets  duriryg  the  fiscal  yeer  in  which 

nommsMona  are  made: 

fionwuiiOu. 

(An 

aNamate 

and  an 

■(XMOnw 
atomAte 
Shan  be  ^ 

fioniinsilad 
toread; 
fnoffibw 

20.00  to  29.99 

30.00  to  39.99 

2 

40jOO  to  49.99-  .                      , j 

50.00  to  5a99 , 

60.00  to  09.99 ™           _. 

70.00  to  70.99_ 

ftnnnioNW     

nnnnio<iA<to 

10000 1, 

10 

Provided,  That  should  the  number  of 
grower  and  handler  members  of  the 
committee  be  increased  to  11  or  12, 
pursuant  to  1 907.20(b),  the  percentages 
required  for  nominating  rights  shall 
decrease  to  increments  of  9.09  percent 
or  &33  percent  respectively,  and  the 
maximimi  number  of  members  which 
may  be  nominated  shall  increase  to  11 
or  12,  respectively:  Provided  further. 
That  if  any  nominating  entity  specified 
in  either  paragraph  (a)(1)  or  (a)(2)  of  this 
section  has  a  percentage  of  the  total 
dispositions  which  exceeds  SO  percent, 
the  percentage  figures  in  the  preceding 
table  shall  cbaoge  according  to  the 
following  formulas;  For  a  committee  of 
10  grower  and  handler  members, 


(3)  The  body  of  growers  not  affiliated 
either  with  the  organization  eligible  to 
nominate  imder  paragraph  (a)(1)  of  ^da 
section  or  with  those  handlers  who  have 
declared  under  paragraph  (a](2]  of  this 
section. 

(b)  The  committee  may,  with  the 
approval  of  the  Secretary,  establish  a 
cut-off  date  for  determining  the  current 
fiscal  year  dispositions  for  the 
nominating  groups  described  above. 

(c)  The  number  of  nominations  which 
any  nominating  entity  specified  in  either 
paragraph  {a)(l)  or  (a)(2)  of  this  section 
may  make  shall  be  determined  by  its 
voltune  percentage  of  the  total  volume  of 
navel  oranges  disposed  of  in  all  outlets 
as  follows: 


Nomlnaling  entity's  percentage  of 

total  volume  of  navel  oranges 

disposed  of  by  all  handlers  m  aH 

outlets  during  the  fiscal  year  in  which 

nominations  are  made: 

Number  of 
members 
which  may 

be 
nominated: 

(An 
alternate 
and  an 
additional 
attemate 
shall  be 
nominated 
for  each 
member.) 

00.00  to  9.99 

10.00  to  19.99 

20.00  to  29.90 ..    ;.     „. 

0 
1 

2 

Saoo  to  39.99 

40.00  to  49.99 _    „. 

3 

4 

50.00  to  above 

S 

Provided,  That  should  the  number  of 
grower  and  handler  members  of  the 


committee  be  increased  to  11  or  12, 
pursuant  to  S  907.20  (b),  the  percentages 
required  for  nominating  rights  shall 
decrease  to  increments  of  9.09  percent 
or  8.33  percent,  respectively,  and  in  the 
case  of  a  committee  with  12  grower  and 
handler  members,  the  maximum  number 
of  members  which  may  be  nominated  by 
any  one  nominating  entity  shall  increase 
to  six:  Provided  further.  That  if  any 
nominating  entity  specified  in  either 
paragraph  (a)(1)  or  (a)(2)  of  this  section 
has  a  percentage  of  the  total 
dispositions  which  exceeds  50  percent, 
the  percentage  figures  in  the  preceding 
table  applicable  to  the  other  nominating 
entities  shall  change  accprdiiig  to  the 
fdllowing  formulas:  For  a  committee  of 
10  grower  and  handler  members. 


50%— (excess  over  50%) 


_.  Percentage  required  to  nominate  om  meinber, 
one  alternate,  and  one  additional  alternate; 


For  a  committee  of  11  or  12  grower  and  handler  members. 


S0%-(exce88  over  50%)  ^  Percentage  required  to  nominate  one  member. 
.  one  alternate,  and  one  additional  alternate; 


For  a  committee  of  11  or  12  grower  and  handler  members. 


50% -(excess  over  50%)  ^  percentage  required  to  nominate  one  member. 
.  one  alternate,  and  one  additioDal  alternate. 


(e)  If  nominations  for.  members 
posidona  punoant  to  paragraphs  (c)  aiul 
(d)  total  less  than  10  fbr  a  committee  of 
11  members  pursuant  to  S  907.20(5),  or 
less  than  11  or  12  for  a  committee  of  12 
or  13  members,  respectively,  eligibility 
to  make  the  remaining  nominations  shall 
be  determined  as  follows:  If  one 
additional  member,  plus  alternate  and 
additional  altonate,  is  to  be  nominated, 
the  right  to  make  such  nomination  shall 
belong  to  the  nominating  entity  wfaidi 
has  tfie  greatest  volume  percentage  that 
has  not  been  used  to  earn  nominating 
rights  ptusuant  to  paragraphs  (c)  and  (d) 
of  this  section:  if  a  second  m«nber,  plus 


alternate  and  additional  alternate,  is  to 
be  nominated,  die  ri^t  to  make  such 
nomination  shall  belong  to  that 
nominating  entitly  which  has  the  second 
greatest  volimie  percentage  that  has  not 
been  used  to  earn  nominating  rights 
pursuant  to  paragraphs  (c)  and  (d)  of 
this  section;  and  so  forth:  Provided,  That 
no  nominating  entitly  specified  in  either 
paragraph  (a)(1)  or  (a)(2)  of  this  section 
shall  be  eligible  to  nominate  more  than  a 
total  of  five  members,  plus  alternates 
and  additional  alternates,  pursuant  to 
this  paragraph  and  paragraph  (c)  of  this 
section:  Provided  further,  list  should 
the  number  of  grower  and  handler 


members  of  the  (x>mmlttee  be  increased 
to  12,  pursuant  to  S  907.20(b),  no 
nominating  entity  specified  in  either 
paragraph  (a)(1)  or  (a)(2)  of  this  section 
shall  be  eligible  to  nominate  more  than  a 
total  of  six  members,  plus  alternates  and 
adchtional  alternates,  pursuant  to  this 
paragraph  and  paragraph  (c)  of  this 
section. 

(f)  Members  nominated  by  die  entities 
specified  in  either  paragraph  (a)(1)  or 
(a)(2)  of  this  section  shall  be  nominated 
as  power  members  or  handler  members, 
according  to  the  following  schedule: 
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^Mnbel  ol  mamboiB 
rwfflinaled  by  a 
nominating  enlily 

Type  Of  mernbership 

1 

9  .      . 

1  grower.     

1  grower,  1  handler. 

2  growers.  1  handtor. 

3  growers,  1  handler 

3  growers,  2  handtor 

4  growers,  2  har«dtor. 

a 

4 

6* _      .   .   _ 

persons,  the  Secretary  shall  select  one 

member  of  the  committee  and  an 

alternate  to  such  member. 

.   7.  Section  907.24  is  revised  to  read  as 

follows: 

§  M7.24    Failure  to  nominate. 

If  nominations  are  not  made  within 
the  time  and  in  the  manner  specified 
with  12  grower  and     pursuant  to  9  907.22,  the  Secretary  may; 
without  regard  to  nominations,  select 
All  members  nominated  by  the  the  members,  alternate  members,  and 

nominating  entities  specified  in  additional  alternate  members  of  the 

paragraph  (a)(3)  of  this  section  shall  be        committee  on  the  basis  of  the 
grower  members.  representation  provided  for  in  S  907.22. 

(g)  Nominations  made  by  growers  a  Section  907.26  is  revised  to  read  as 

pursuant  to  this  section  shall  result  from      follows: 
mail  balloting  procedures  conducted  by 


*  In  the  case  o(  a 
harxtfw  members. 


the  Secretary  whereby  candidates  to 
represent  an  entity  are  voted  on  by  the 
afhhated  growers:  Provided,  That 
growers  may  cast  votes  for  candidates 
who  do  not  appear  on  the  ballots: 
Provided  further.  That  growers  who 
deliver  oranges  to  more  than  one 
nominating  entity  should  select  the 
nominating  entity  in  which  they  desire 
to  cast  their  vote.  Each  grower  shall  be 
entitled  to  cast  one  vote  on  behalf  of 
such  grower,  the  grower's  agents, 
subsidiaries,  affiUates,  and 
representatives.  The  committee  may 
recommend  and  the  Secretary  may 
estabUsh  procedural  rules  and 
regulations  to  implement  other  methods 
of  balloting. 

(h)  The  members  of  the  committee 
selected  by  the  Secretary  pursuant  to 
S  907.23  shall  meet  on  a  date  designated 
by  the  Secretary  and  shall  nominate  the 
non-industry  member  and  alternate  non- 
industry  member. 

(i)  The  time  and  manner  of  nominating 
members,  alternate  members,  and 
additional  alternate  members  of  the 
committee  shall  be  prescribed  by  the 
Secretary:  Provided,  That  the  committee 
may  recommend  and  the  Searetary  may 
establish  procedural  rules  and 
regulations  to  implement  this  section. 

6.  Section  907.23  is  revised  to  read  as 
follows: 

\Wt3a   gelecUon. 

From  the  nominations  made  {airsuant 
to  S  907.22  or  from  other  qualified 
growers  and  handlers,  the  Secretary 
shall  select  10  members  of  the 
committee  and  an  alternate  and 
additional  alternate  for  each  member: 
Provided,  That  the  Secretary  shall  select 
11  or  12  members  of  the  committee  cmd 
an  alternate  an  additional  alternate  for 
each  member  in  the  case  of  a  12- or  13- 
member  committee,  respectively. 
established  porseant  to  i  907.20(b). 
From  the  nominations  made  pursuant  to 
9  g07.22(h)  or  buna  other  qualified 


9907.26   Vaeande*. 

To  fill  any  vacancy  occasioned  by  the 
failure  of  any  person  selected  as  a 
member,  alternate  member,  or 
additional  alternate  member  of  the 
committee  to  qualify  or  in  the  event  of 
the  death,  removal,  resignation,  or 
disqualification  of  any  member, 
alternate  member,  or  additional 
alternate  member  of  the  committee,  a  ' 
successor  to  the  unexpired  term  of  such 
member,  alternate  member,  or 
additional  alternate  member  of  the 
committee  shall  be  selected  by  the 
Secretary  from  nominations  made  in  the 
manner  specified  in  9  907.22  by  the 
same  nominating  entity  which 
nominated  such  person  for  the  term  or 
from  other  qualified  persons. 

9.  Section  907.27  is  revised  to  read  as 
follows: 

9  907.27    AHemate  wmbera. 

During  the  absence  of  or  at  the 
request  of  a  committee  member,  that 
member's  alternate  shall  act  in  the  place 
of  such  member,  and,  in  the  absence  of 
such  alternate,  the  additional  alternate 
shall  so  act:  Provided,  That  a  grower 
member  may  designate  any  alternate 
grower  member  or  additional  alternate 
grower  member  to  act  in  that  member's 
place  if  the  alternate  grower  member  or 
additional  alternate  grower  member  so 
designated  was  selected  from  the  same 
entity  whidi  was  authorized  to 
nominate  the  member,  and  that  a . 
handler  member  may  designate  any 
alternate  handler  member  or  additional 
alternate  handler  member  to  act  in  that 
member's  so  designated  was  selected 
from  the  same  entity  which  was 
authorized  to  nominate  the  membflE.  la 
the  event  of  the  death,  removal.  -  v'^-'''^ 
resignation,  or  disqualification  of  a 
member,  that  member's  alternate  shall 
act  for  such  member  until  a  successor 
for  such  member  is  selected  and  has 
qualified. 


9907.29    fAIMENOED] 

10.  Section  907.29  is  amended  by 
removing  paragraph  (n). 

11.  Section  907.30  is  amended  by 
revising  the  heading  and  paragraph  (a) 
to  read  as  follows: 

{907^0    VoOng procedures. 

(a)  A  majority  of  the  committee  shall 
constitute  a  quorum,  and  any  action  of 
the  committee  shall  require  at  least  six 
concurring  votes  for  an  11-member 
committee,  and  at  least  seven 
concurring  votes  for  a  12-  or  13-member 
committee  established  pursuant  to 
9  907.20(b). 


1907.104    [Removed] 
12.  Section  907.104  is  removed.  . 

Proposed  Order  Amending  the  Order 
Regulating  the  Handling  of  Valencia 
Oranges  Grown  in  Arizona  and 
Designated  Part  of  California 

Part  908    Findings  and  determinations. 

The  findings  and  determinations 
hereinafter  set  forth  are  supplementary 
and  in  addition  to  the  findings  and 
determinations  made  in  connection  with 
the  issuance  of  the  order  and  each  of  the 
previously  issued  amendments  thereto: 
and  all  of  said  previous  findings  and 
determinations  are  hereby  ratified  and 
affirmed,  except  insofar  as  such  findings 
and  determinations  may  be  in  conflict 
with  the  findings  and  determinations  set 
forth  herein. 

(a)  Findings  upon  the  basis  of  the 
hearing  record.  Pursuant  to  the 
provisions  of  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  [7 
U.S.C.  601  et  seq.].  and  the  applicable 
rules  of  practice  and  procedtire  effective 
thereunder  [7  CFR  Part  900].  a  public    . 
hearing  was  held  upon  proposed 
amendment  of  Marketing  Order  No.  908 
[7  CFR  Part  008]  regulating  the  handling 
of  Valmcia  oranges  grown  in  Arizona 
and  designated  part  of  California.  Upon 
the  basis  of  the  evidence  introduced  ai 
such  hearing  and  the  record  thereof,  it  is 
found  that 

(1)  The  said  order,  as  amended  and  as 
hereby  further  amended,  and  all  of  the 
terms  and  conditions  thereof,  will  tend 
to  effectuate  the  declared  policy  of  the 
Act 

(2)  llie  said  order,  as  amended  and  as 
hereby  further  amended,  regulates  the 
handling  of  Valencia  oranges  grown  in 
the  designated  production  area  In  the 
same  manner  as.  and  is  applicable  only 
to  persons  in  the  respective  classes  of 
conunercial  or  industrial  activity 
specified  in.  the  marketing  order  upon 
which  hearings  have  been  held: 


(3)  The  said  order,  as  amended  and  as 
hereby  further  amended,  is  limited  in  its 
application  to  the  smallest  regional 
production  area  which  is  practicable, 
consistent  with  carrying  out  the 
declared  policy  of  the  Act 

(4)  The  said  order,  as  amended  and  as 
hereby  further  amended,  prescribes,  so 
far  as  practicable,  such  different  terms, 
applicable  to  different  parts  of  the 
production  area,  as  are  necessary  to 
give  due  recognition  to  differences  in  the 
production.and  marketing  of  Valencia 
oranges  and: 

(5)  All  handling  of  Valencia. oranges 
girown  in  the  designated  production  area  . 
is  in  the  current  of  interstate  or  foreign 
commerce  or  directly  burdens,  obstructs, 
or  affects  such  commerce. 

It  is.  therefore,  ordered.  That,  on  and 
after  the  effective  date  thereof,  all 
handling  of  Valencia  oranges  grown  in 
the  production  area  shall  be  in 
conformity  to  and  in  compliance  with 
the  terms  and  conditions  of  the  said 
t)rder,  as  amended,  and  as  hereby 
further  amended,  as  follows: 

The  provisions  of  the  proposed 
marketing  order,  amending  the  order, 
contained  in  the  Recommended  Decision 
issued  by  the  Administrator  on  June  1, 
1987,  and  published  in  the  Federal 
Register  (52  FR  20664,  June  8, 1987],  shall 
be  and  are  the  terms  and  provisions  of 
this  order,  amending  the  order,  subbed 
tochanges  in  99  908.19(a),  90&20. 908.21, 
908.22.  908.23,  908.24,  908.26,  908.27, 
908.29, 908.30.  and  908.104,  and  are  set 
forth  in  full  herein. 

It  is  proposed  to  amend  Part  908  as 
follows: 

PARr«M-^VAL£NCiA  0RAHGE8 
GROWMNi  ARIZONA  AND 
DESIGNATED  PART  OF  CAUFORNIA 

1.  The  authority  citation  for  7  CFR 
Part  908  continues  to  read  as  follows: 

Authority:  Sees.  1-ie,  48  Stat.  31,  as 
amended  7  VS.C  001-674. 

13.  A  new  9  908.19a  is  added  toTead 
as  follows: 

{908.19a    Capper- VototMd  cooperative. 

The  term  "Capper- Volstead 
cooperative"  shall  mean  an  association 
of  producers  (i.e..  growers)  that  is 
qualified  under  the  provisions  of  the  Act 
of  Congress  of  February  18. 1922.  known 
as  the  "Capper-Volstead  Act."  [7  U.S.C  . 
291.292]. 

14.  Section  908.20  is  revised  to  read  as 
follows: 

f  909.20    Establishment  and  membership. 

(a)  There  is  hereby  established  a 
Valencia  Orange  Administrative 


Committee  which,  as  soon  as 
nominations  are  made  pursuant  to 
9  908.22  and  selections  are  made 
pursuant  to  9  908.23,  shall  consist  of  11 
members,  for  each  of  whom  there  shall 
be  one  alternate  and  for  each  grower 
and  handler  mender  there  shall  be  one 
additional  alternate.  Ten  of  the  members 
and  their  respective  alternates  and 
additional  alternates  shell  be  growers, 
employees  of  growers,  handlers, 
employees  of  handlers,  or  employees  of 
cooperative  marketing  organizations. 
One  member  and  alternate  shall  be  non- 
industiy  members,  which  persons  shall 
not  be  growers,  handlers,  or  employees, 
agents,  or  representatives  of  a  grower  or 
handler  {odier  than  a  charitable  or 
educational  institution  which  is  a 
grower  or  handler)  or  cooperative 
marketing  organization.  A  grower 
member,  alternate  grower  member,  or 
additional  alternate  grower  member 
shall  be  a  grower  or  an  employee  of  a 
grower  and  shall  be  disquaUfied  if  such 
person  ceases  to  be  affiliated  with  the 
entity  that  nominated  such  person.  A 
hancUer  member,  alternate  handler 
meihber,  or  additional  alternate  handler 
member  shall  be  a  handler,  employee  of 
a  handier,  or  employee  of  a  cooperative 
marketing  organization  and  shall  be 
disqualified  if  Such  person  ceases  to  'oe 
affiliated  with  the  group  that  nominated 
such  person. 

{b)  The  committee  may,  with  the 
approval  of  the  Secretary,  increase  up  to 
12,  the  number^f  grower  and  handler 
members  on  the  committee. 

(c)  Members,  alternate  members,  and 
additional  alternate  members  of  the 
committee  serving  immediately  prior  to 
the  effective  date  of  this  amended 
subpart  shall  serve  as  the  members, 
alternate  members,  and  additional 
alternate  members  of  the  committee 
until  nominations  are  made  pursuant  to 
9  908.22  and  selections  made  pursuant 
to  9  908.23. 

15.  Section  908.21  is  revised  to  read  as 
follows: 

9908.21    Termefoffice. 

The  term  of  office  of  each  member, 
alternate  member,  and  additional 
alternate  member  of  the  committee  shall 
be  for  a  period  of  two  years,  and  such 
terms  shall  begin  on  February  1  of  each 
even-numbered  year  Provided,  That 
such  members,  alternate  members,  and 
additional  alternate  members  shall 
serve  in  such  capacities  for  the  portion 
of  the  term  of  office  for  which  they  are 
selected  and  qualified  and  until  their 
respective  successors  are  selected  and 
have  qualified.  The  consecutive  terms  of 
office  of  members,  not  including' 


alternate  members  or  additional 
alternate  members,  shall  be  limited  to 
three  terms.  No  person  having  served 
three  consecutive  terms  as  a  member  of 
the  committee  shall  ser\'e  as  a  member, 
alternate  member,  or  additional 
alternate  member  for  the  next, 
succeeding  term  of  office. 

16.  Section  908.22  is  revised  to  read  as 
follows: 

9908.22    Nominations. 

(a)  Nominations  for  member,  alternate 
member,  and  additional  alternate 
member  positions,  except  for  the  non- 
industry  member  and  alternate  non- 
industry  member,  shall  be  made  by  the 
following  entities,  based  on  the 
percentage  of  the  total  volume  of 
Valencia  oranges  disposed  of  by  all 
handlers  in  all  outlets  during  the 
marketing  year  in  which  nominations 
are  made: 

(1)  The  cooperative  marketing 
organization  or,  at  the  option  of  that 
organization,  the  growers  affiliated  with 
that  organization  which  disposed  of  the 
largest  percentage  of  the  total  volume  of 
Valencia  oranges  disposed  of  by  all 
handlers  in  all  outlets  during  the  year  in 
which  nominations  are  made. 

(2)  Individual  handlers  or  groups  of 
handlers  not  affiliated  with  the 
organization  eligible  to  nominate  under 
paragraph  (a)(l]  of  this  section  who 
declare  themselves  to  be  nominating 
entities,  or  the  body  of  growers  who 
deliver  Valencia  oranges  to  such 
declared  handlers  or  declared  groups  of 
handlers.  No  limit  shall  be  placed  on  the 
number  of  nominating  entities  which 
may  be  formed  pursuant  to  this 
paragraph:  Provided,  That  no  handler 
may  participate  as  a  member  of  more 
than  one  nominating  entity:  Provided 
further.  That  if  a  handler  coalition  forms 
and  qualifies  for  a  member  position  but 
no  slate  of  candidates  for  nomination  is 
developed,  the  growers  affiliated  with 
handlers  in  such  coalition  would  be 
eligible  to  nominate  through  write-in 
ballots:  Provided  further.  That  if  a 
handler  coalition  forms  but  does  not 
have  the  percentage  necessary  to  be 
allocated  a  member,  the  growers 
affiliated  with  handlers  in  such  coaHtion 
would  be  eligible  to  nominate  under 
paragraph  (a)(3)  of  this  section.  The 
following  table  shall  be  used  to 
determine  whether  the  nominations 
made  by  entities  established  pursuant  to 
this  paragraph  shall  be  made  by  the 
handler(s)  comprising  such  entities  or 
the  growers  who  deUver  to  the 
handler(s)  comprising  such  entities: 
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(3)  The  body  of  growers  not  affiliated 
either  with  the  oisamzation  eligible  to 
nomioate  under  paragraph  (a)(l]  of  this 
section  or  with  those  handlers  who  have 
declared  <mder  paragraph  (a)(2)  of  this 
section. 

(b)  The  committee  may,  with  the 
approval  of  the  Secretary,  establish  a 
cut-off  date  for  determining  the  current 
marketing  year  cBsposititms  for  the 
nominating  groiq>s  described  above. 

(c)  The  number  of  nominations  which 
any  nominating  entity  specified  in  either 
paragraph  (aHl)  or  (a)(2)  of  this  section 
may  make  shall  be  determined  by  its 
volume  percentage  of  the  total  volume  of 
Valencia  oranges  (tisposed  of  in  all 
outlets  as  follows: 
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Provided.  That  should  the  number  of 
grower  and  handler  membcn  of  the 


committee J>e  increased  to  11  to  12. 
pursuant  to  1 90a20(b),  the  percentages 
required  for  "«M»t»"*<Tig  li^^  shall 
decrease  to  increments  of  9.09  percent 
or  &33  percent  respectively,  end.  in  the 
case  of  a  committee  with  12  grower  and 
han<Uer  members,  the  mwrinnna  nimber 
of  members  which  may  be  noiniiiated  by 
any  one  nominating  e^ty  shaU  increase 
to  six:  Pronded  further.  That  if  any 
nominatiBg  enti^  qiectfied  in  either 
paragraph  (aXl)  or  (a)(2)  of  dus  section 
has  a  percentage  of  the  total 
dispositioos  which  exceeds  SO  percent 
the  percentage  fi^ires  in  th«  preceding 
table  for  odier  nominating  entities  shaU 
change  according  to  the  following 
formulas:  For  a  comnittfie  of  10  grower 
and  handler  members. 


SOK-fexceas  over  50%) 


_  Percentage  required  to  naaiinate  one  memiyer, 
one  alternate,  and  one  additional  alternate: 


For  a  committee  of  11  or  12  grower  and  handler  members. 


SOX-(exceas  over  50%) 


_  Percentage  required  to  nominate  one  member, 
one  alternate,  and  one  adifitional  alternate. 


(d)  The  number  of  nominations  which 
the  nominating  entity  specified  in 
paragraph  (a)(3}  of  this  section  may 
make  shall  be  determined  by  its  vcdume 
percentage  of  the  total  volume  of 
Valencia  oranges  disposed  of  in  all 
oudets  as  follows: 
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Provided.  That  should  die  number  of 
grower  and  handler  members  of  the 
committee  be  increased  to  11  to  12. 
pursuant  to  i  g08.20(b),  the  percentages 
required  for  nominating  rights,  shall 
decrease  to  increments  of  9.09  percent 
or  8.33  percent  re^wctively,  and  the 
maximum  niunber  of  members  which 
may  be  nominated  shall  increase  to  11 
or  12,  respectively:  Avviie/sd^iTtAeA 
That  if  any  noodnating  entity  specified 
in  either  paragr^h  (a)(1)  or  (a)(2)  of  dds 
section  has  a  percentage  of  the  total 
dispositions  which  exceeds  50  percent 
the  percentage  figinee  in  the  preceding 
table  shall  change  to  the  following 
formulas:  For  a  committee  of  10  grower 
and  handler  members, 


50%-(exce8»  over  50%)  ^  pe^entage  required  to  nominate  one  member, 
K  one  alternate,  and  one  additional  alternate. 


For  a  committee  of  11  or  12  grower  and  handler  meml^rs, 


50%-(exceg8  over  50%)  ^  pgreentage  required  to  nominate  one  member, 
a  one  alternate,  and  one  additional  alternate. 


(e)  If  nominations  for  member 
positions  pursuant  to  paragraphs  (c)  and 
(d)  of  this  section  total  less  than'lO  for  a 
committee  of  11  members  pursuant  to 

§  907.20(b),  or  less  than  11  or  12  for  a 
committee  of  12  or  13  members, 
respectively,  eligibility  to  make  the 
remaining  nominations  shall  be 
determined  as  follows:  If  one  additional 
member,  plus  alternate  and  additional 
alternate,  is  to  be  nominated,  the  right  to 
make  such  nomination  shall  belong  to 
the  nominating  entity  which  has  the 
greatest  voliune  percentage  that  has  not 
been  used  to  earn  nominating  rights 
pursuant  to  paragraphs  (c)  and  (d)  of 
this  section;  if  a  second  member,  plus 
alternate  and  additional  alternate,  is  to 
be  nominated,  the  right  to  make  such 
nomination  shall  belong  to  that 
nominating  entity  which  has  the  second 
greatest  volulne  percentage  that  has  not 
been  used  to  earn  nominating  rights 
pursuant  to  paragraphs  (c)  and  (d)  of 
this  section;  and  so  forth:  Provided,  That 
no  nominating  entity  specified  in  either 
paragraph  (a)(1)  or  (a)(2)  of  this  section 
shall  be  eligible  to  nominate  more  than  a 
total  of  five  members,  plus  alternates 
and  additional  alternates,  pursuant  to 
this  paragraph  and  paragraph  (c)  of  this 
section:  Provided  further,  That  should 
the  number  of  grower  and  handler 
members  of  the  committee  be  increased 
to  12.  pursuant  to  S  908.20(b),  no 
nominating  entity  specified  in  either 
paragraph  (a)(1)  or  (a)(2)  of  this  section 
shall  be  eligible  to  nominate  more  than  a 
total  of  six  members,  plus  alternates  and 
additional  alternates,  pursuant  to  this 
paragraph  and  paragraph  (c)  of  this 
section. 

(f)  Members  nominated  by  the  entities 
specified  in  either  paragraph  (a)(1)  or 
(a)(2)  of  this  section  shall  be  nominated 
as  grower  members  or  handler  members, 
according  to  the  following  schedule: 


Number  of 

fDOfnbors 

nomiralod 

bya 

Type  Of  membership 

entity 

t 
2 
3 
4 
5 
•6 

1  grower. 

1  grower,  1  handler. 

2  growers,  1  handler. 

3  growers.  1  harwJIer. 

3  growers,  2  handlers. 

4  growers,  2  hartdlers. 

*ln  the  case  of  a  committee  with  12  grower  and 
handler  maTibecB. 

All  members  nominated  by  the 
nominating  entities  specified  in 
paragraph  (a)(3)  of  this  section  shall  be 
grower  members. 

(g)  Nominations  made  by  growers 
pitfsuant  to  this  section  shall  result  from 
mail  balloting  procedures  conducted  by   • 
the  Secretary  whereby  candidates  to 
represent  an  entity  are  voted  on  by  the   ^ 
affiliated  growers:  Provided,  That 
growers  may  cast  votes  for  candidates 
who  do  not  appear  on  the  ballots: 
Provided  further,  That  growers  who 
deliver  oranges  to  more  than  one 
nominating  entity  should  select  the 
nominating  entity  in  which  they  desire 
to  cast  their  vote.  Each  grower  shall  be 
entided  to  cast  one  vote  on  behalf  of 
such  grower,  the  grower's  agents, 
subsidiaries,  affiliates,  and 
representatives.  The  committ^  may 
recommend  and  the  Secretary  may 
establish  procedural  rules  and 
regulations  to  implement  other  methods 
of  balloting. 

(h)  The  members  of  the  committee 
selected  by  the  Secretary  pursuant  to 
S  908.23  shall  meet  on  a  date  designated 
by  the  Secretary  and  shall  nominate  the 
non-industry  member  and  alt^ate  non- 
industry-m^mber. 

(i)  The  time  and  manner  of  nominating 
meinbers,  alternate  members,  and 
additional  alternate  members  of  the 
committee  shall  be  prescribed  by  the 
Secretary:  Provided,  That  the  committee 
may  recommend  and  the  Secretary  ntay 


establish  procedural  rules  and 
regulations  to  implement  this  se  ;tion. 

17.  Section  908.23  is  revised  to  read  as 
follows: 

§908.23    Selection. 

From  the  nominations  made  pursuant 
to  §908.22  or  from  other  qualified 
growers  and  handlers,  the  Secretary 
shall  select  10  members  of  the 
committee  and  an  alternate  and 
additional  alternate  for  each  member: 
Provided  That  the  Secretary  shall  select 
11  or  12  members  of  the  committee  and 
an  alternate  and  additional  alternate  for 
each  member  in  the  case  of  a  12-  or  13- 
member  committee,  respectively, 
established  pursuant  to  S  908.20(b). 
From  the  noftiinations  made  pursuant  to 
§  908.22(h]  or  from  other  qualified 
persons,  the  Secretary  shall  select  one 
member  of  the  committee  and  an 
.  alternate  to  such  member. 

18.  Section  908.24  is  revised  to  read  as 
follows: 

§908.24    Failure  to  nominate. 

If  nominations  are  not  made  within 
the  time  and  in  the  manner  specified 
pursuant  to  §  908.22,  the  Secretary  may, 
without  regard  to  nominations,  select 
the  members,  alternate  members,  and 
additional  alternate  members  of  the 
committee  on  the  basis  of  the 
representation  provided  for  in  §  908.22. 

19.  Section  908.26  is  revised  to  read  as 
follows: 

§  908.26    Vecenctes. 

To  fill  any  vacancy  occasioned  by  the 
failure  of  any  person  selected  as  a 
member,  alternate  member,  or 
additional  alternate  member  of  the 
committee  to  qualify  or  in  the  event  of 
the  death,  removal,  resignation,  or 
disqualification  of  any  member, 
alternate  member,  or  additional 
alternate  member  of  the  committee,  a 
successor  to  the  unexpired  term  of  such 
member,  alternate  member,  or 
additional  alternate  member  of  the 


ai 
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committee  shall  be  selected  by  the 
Secretary  from  nominations  made  in  the 
manner  specified  in  S  906.22  by  the 
same  nominating  entity  which 
nominated  such  person  for  the  term  or 
from  other  qualified  persons. 

20.  Section  908.27  is  revised  to  read  as 
follows: 

SMS.27    Attwnat* RMmbtrs.  I 

Ehuing  the  absence  of  or  at  the 
request  of  a  committee  member,  that 
member's  alternate  shall  act  in  the  place 
of  such  membn*  and.  in  the  absence  of 
such  alternate,  the  additional  alternate 
shall  so  act:  Provided,  That  a  grower 
member  may  designate  any  alternate 
grower  member  or  additional  alternate 
grower  member  to  act  in  that  member's 
place  if  the  alternate  grower  nember  or 
additional  alternate  grower  so 
designated  was  selected  frtim  the  same 
entity  which  was  authorized  to 
nominate  the  member,  and  that  a 
handler  member  may  designate  any 
alternate  handler  member  or  additional 
alternate  handler  member  to  act  in  that 
member's  place  if  the  altonate  handler 
member  or  additional  alternate  handler 
member  so  designated  was  selected 
from  the  same  entity  which  was 
authorized  to  nominate  the  member.  In 
the  event  of  the  death,  rranoval, 
resignati<Mi.  w  disqualification  of  a 
member,  that  member's  alternate  sbaD 
act  for  such  member  until  a  successor 
for  such  member  is  selected  and  has 
qualified.  | 

9MC.29    (AnwndMfl  | 

21.  Section  908.2ais  amended  by 
removing  paragraph  (n). 

22.  Section  908.30  is  amended  by 
revising  the  title  and  paragraph  (a)  to 
read  as  follows: 


(a)  A  majority  of  the  committee  shall 
constitute  a  quorum,  and  any  action  of 
the  committee  shall  require  at  least  six 
concurring  votes  for  an  ll-member 
committee,  and  at  least  seven 
concurring  votes  for  a  12-  or  l^^member 
committee  established  pursuant  to 
5  907.20(b). 
*        •        •        •        * 

1908.104   [ftoaiovadl 

23.  Section  908.104  is  removed. 

Signed  at  Wagfaington.  DC  on  June  8,  ISSa 
Kennath  A.  GiDaa. 

Assistant  Secntary.  Marketing  and 
Inspection  Services. 

[FR  Doc.  88-13030  Filed  0-8-68;  &-4S  am] 
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IDockst  No.  AMS-FV-M-066) 

Marfcating  Agraamont  146  Regulating 
ttw  Quality  of  Domattlcally  ProduoH 
PiMita;  Propoaad  Incowliig  nd 
Outgoing  Quality  Raguiationaand 
Tanns  and  Conditiona  of 
Indemnification  for  19M  Crop  Peanuts 

Aamev.  Agricultorsl  Marlceting  Service. 
USDA. 

action:  Proposed  rule. 

summary:  This  proposed  rule  invites 
written  comments  on  changes  in  die 
current  incoming  and  outgoing  quality 
regulations  and  the  terms  and 
conditions  of  indemnification  for  1988 
crop  peanuts.  Two  changes  wonld  be 
made  in  current  incoming  quality 
regulations.  The  first  diange  would  limit 
the  quantity  of  loose  shelled  kernels  in 
fanners'  stock  peanuts  whidi  can  be 
acquired  by  handlers  to  improve  the 
quality  of  storage  peanuts  and  peanuts 
ultimately  sold  for  edible  use.  The 
second  would  allow  handlers  to  acquire 
peanuts  with  higher  moisture  ieveb  in 
recognition  of  industry  piacdces.  Widi 
reganl  to  outgoing  quality  relations, 
the  screen  sizes  used  in  gradLng 
minimum  quality  peanuts  would  be 
increased  to  remove  small  kernels.  Such 
kernels  tent  to  be  immature  and 
contribute  to  quality  probleau.  The 
proposed  changes  are  intended  to 
-fbiprove  the -minimum  quality  of  peanuts 
available  for  edible  channels.  The  final 
change  regarding  indemnification  would 
streamline  the  clearance  procedures 
used  in  making  inH«»mnifirq<^ffn 
payments  to  handlers  incurring  losses  in 
disposing  of  rejected  peanuts. 

DATi:  Comments  must  be  received  by 
lune  24. 1968. 

AOOitESS:  Interested  persons  are  invited 
to  submit  written  comments  concerning 
this  proposal.  Comments  nrast  be  sent  in 
triplicate  to  the  Docket  Clerk.  Pndt  and 
Vegetable  Division.  AN©.  USDA.  P.O. 
Box  96456,  Room  2085-S.  Washington, 
DC  20090-6456.  Three  copies  of  the 
written  material  shall  be  sulmiitted,  and 
they  will  be  made  available  for  poUic 
inspection  in  the  Office  of  the  Docket 
Cla4c  during  regular  business  hours.  The 
comments  ^lould  reference  the  date  and 
page  number  of  this  issue  of  the  Federal 
Register. 

FOR  FURTHBI IFORMAHOM  CONTACT: 
George  ).  Kelhart.  Marketing  Order 
Adminfstration  Brandi.  Fruit  and 
Vegetable  Division,  AMS,  U^A.  P.O. 
Box  9e456..Room  2S25-S,  Washington, 
D.C.  20090-6456.  telephone  202-475- 
3919. 


. TARV INTORMATIOW.  This  rule 

is  proposed  under  Marketing  Agreenient 
146  [7  CFR  Part  998;  53  FR  20291,  ^me  3. 
1988],  regulating  die  quality  of 
domestically  produceid  peanuts.  This 
agreement  is  effective  under  the 
Agricultural  Maricetfng  Agreement  Act 
of  1937,  as  amended  (7  U.S.C  601-674], 
hereinafter  referred  to  as  the  Act 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rale  under  criteria  CMitained  therein. 

Pursuant  to  requirements  set  forth  in 
die  Regulatory  Flexibility  Act  (RPA).  die 
Administrator  of  die  Agricultural 
Marketing  Service  (AMS)  has 
conMered  dte  economic  impact  of  this 
proposal  on  naall  entities. 

The  purpose  of  die  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  soch  actions  in  order 
that  small  bu^nesses  will  not  be  unduly 
or  disproportionately  burdened. 

There  are  approximately  87  handlers 
of  peanuts  subject  to  regalatians  under 
Peanuts  Mariceting  Ayeoment  146  (7 
CFR  Part  998].  and  diere  are  about 
46,950  peanuts  growers  in  the  IB  states 
covered  vada  the  program.  Small 
agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  [13  CFR  121.2]  as  diose 
having  annual  gross  revenues  for  the 
last  Uiree  years  of  less  than  $500,000. 
and  small  agricultural  service  firms  are 
defined  as  those  whose  gross  annual 
receipts  are  less  than  $3.SOO,O0a  Some 
of  the  handlers  signatory  to  the 
agreement  are  small  entities,  and  a 
majority  of  the  growers  may  be 
classified  as  small  entities. 

niere  are  dnee  major  peanut 
production  areas  in  the  United  States: 
(1)  Virginia-Carolina,  (2)  Southeast,  and 
(3)  Southwest  These  areas  cover  16 
states.  Based  upon  the  most  current 
information,  peanut  production  in  1967 
is  expected  to  total  3.6  biOion  pounds. 
3.1  percent  less  diaa  19aft  and  184 
percent  less  than  die  record  1984 
production  of  44  billion  pounds.  The 
1987  production  value  is  expected  to  be 
$1X12  bilhon:  1988  production  vahw  waa 
$1.07bUlion. 

The  objective  of  the  agreement  is  to 
insure  that  only  wholesome  peanuts 
enter  edible  market  diannels.  Since 
aflatoxin  was  found  in  peanuts  in  the 
mid-1960'8.  the  domestic  peanuts 

industry  has  sought  to  minimtTa 

aflatoxin  contamination  in  peanuts  and 
peanut  products. 

The  peanut  marketing  agreement 
plays  a  very  important  role  in  the 
industry's  quality  contiol  efforts.  It  has 
been  in  place  since  1965  with  practically 


all  U.S.  sheUers  participating. 
Requirements  estabUshed  pursuant  to 
the  agreement  reqiure  farmers'  stock 
peanuts  with  visible  Aspergillua  Flavus 
mold  (the  princ^le  producer  of 
aflatoxin)  to  be  diverted  to  nonedible 
uses,  Eadi  lot  of  peanuts  for  edible  use 
must  be  officially  sampled  and 
chemically  tested  for  aflatoxin  by  the 
Department  of  Agriculture  or  in 
laboratories  approved  by  the  Peanut 
Administrative  Committee.  The 
committee  woiks  with  the  Department 
of  Agriculture  in  administering  the 
marketing  agreement  program.  The 
sampling  and  chemical  analysis  quality 
control  programs  are  administered  by 
the  Department  of  Agriculture.  Having 
complied  with  these  requirements, 
provision  is  made  for  indemnification  of 
sheller  losses  if  the  committee  for  Food 
and  Drug  Administration  (FDA)  deems 
the  peanuts  unsuitable  because  of 
aflatoxin.  All  indemnification  and  , 
administration  costs  are  paid  by 
assessments  levied  on  sheUers  signatory 
to  the  agreement 

The  incoming  quality  regulations 
specify  the  quality  of  formers'  stock 
peanuts  which  handlers  may  purchase 
from  producers.  Handlers  are  required 
to  purchase  only  good  quality, 
wholesome  peanuts  for  edible  products. 
The  outgoing  quality  regulations  cequiie 
sheUers  to  ndU  peanuts  to  meet  certain 
quality  specifications  before  such 
peanuts  can  be  sold  for  edible  oudets. 
Foreign  material  and  damaged  and 
immature  peanuts  are  removed  in  this 
operation.  Each  lot  of  milled  peanuts 
also  must  be  sampled  and  the  samples 
chemically  analyzed  for  aflatoxin.  If  the 
chemical  assay  shows  the  lot  to  be 
positive  as  to  aflatoxin.  the  lot  is  not 
allowed  to  go  to  edible  chcumels.  The 
end  result  is  that  only  good  quality 
peanuts  end  up  in  human  consumption 
oudets. 

The  following  changes  in  the  incoming 
and  outgoing  quality  regulations  and 
indemnification  procedures  were 
unanimously  recommended  by  the 
committee  for  the  1988  crop  year. 

Hie  1988  incoming  quality  regulations 
would  be  dianged  in  two  ways  fri>m.the 
1987  regulations.  Paragraph  (d)(1)  of 
S  998.100  would  be  changed  to  provide 
that  no  handler  shall  receive  or  acquire 
farmers'  stock  peanuts  containing  more 
than  14.49  percent  loose  shelled  kernels, 
unless  they  are  held  separately  until 
milled  or  shipped  direcdy  to  a  plant  for 
prompt  shelling.  This  change  is  intended 
to  improve  the  quality  of  lots  of  peanuts 
milled  for  human  consumption  by 
limiting  the  quantity 'of  loose  shelled 
kernels  in  each  lot.  Experience  has 
shown  that  loose  shelled  kernels  tend  to 


have  a  higher  incidence  of  aflatoxin 
than  other  components  of  farmers'  stock 
peanuts.  Loose  shelled  kernels  are 
peanut  kernels  or  portions  of  kernels 
completely  free  of  their  hulls  and  found 
in  deliveries  of  fanners'  stodc  peanuts. 

Tie  second  change  in  the  current 
incoming  regulations  would  allow 
handlers  to  acquire  or  receive  peanuts 
which  can  be  dried  to  up  to  10.48 
percent  moisture.  Under  parayaph 
(bKl)  of  §  998.100  of  die  current 
incoming  quality  regulations,  generally 
peanuts  must  be  dried  to  10.00  percent 
mositure  and  moisture  determinations 
on  farmers'  stock  peanuts  are  required 
to  be  rounded  to  the  nearest  whcrfe 
number,  except  that  when  the  moisture 
level  is  10.01  percent  to  10.49  percent 
the  moisture  determination  is  required 
to  be  carried  to  the  hundredths  place. 
According  to  the  committee,  this  has 
placed  an  undue  burden  on  producers 
because  their  peanut  drying  equipment 
is  not  engineered  to  th^  point  of  drying 
peanuts  on  die  farm  with  a  maximum  of 
10  percent  moisture  without  overdrying. 
This  hastesulted  in  an  excessive 
amount  of  sj^litting  during  the  milling 
process,  which  is  not  desirable.  The 
change  in  the  moisture  limit  and  the 
elimination  of  the  exception  concerning 
moisture  determinations  for  fanners' 
stock  peanuts  to  be  carried  to  the 
hundredth  place  is  expected  to  correct 
this  problem  without  causing  quality 
problems  during  storage. 

Several  changes  are  proposed  in  the 
1988  outgoing  quality  regulations  bom 
those  in  effect  for  1987  crop  peanuts. 
One  change  would  increase  the  sizes  of 
die  slotted  screens  used  for  determining 
fall  through  in  minimum  quality  whole 
kernels.  "Ilie  table  in  paragraph  (a)  of 
S  998.200  would  specify  U.S.  No.  1 
screen-sizes  (slotted)  for  all  types  of 
whole  peanuts,  including  those  in  No.  2 
Virginia.  Currendy,  only  screens  with 
round  openings  are  specified  and  used 
for  detenniniog  fall  through  for  split 
broken,  and  whole  kernels  of  No.  2 
Virginia  type  peanuts. 

Fall  through  includes  sound  split  and 
broken  kernels  and  whole  kernels  which 
pass  through  specified  screen  openings 
and  must  be  disposed  of  in  inedible 
outlets.  The  screen  openings  for  whole 
Runner  type  peanuts  would  be  changed 
from  a  14/64  x  3/4  indi  slot  to  a  16/64  x 
3/4  inch  slot  for  whole  Spanish  and 
Valencia  type  peanuts  from  a  13/64  x  3/ 
4  inch  slot  to  a  15/64  x  3/4  inch  slot  and 
for  w^ole  Virginia  type  including  No.  2 
Viiginia  peanuts,  from  a  14/64  x  1  inch 
slot  to  a  15/64  X 1  inch  slot  Widi  die 
proposed  changes.  No.  2  Viiginia  type 
peanuts  would  be  graded  using  a  17/64 
inch  round  screen  for  split  and  broken 


kernels  and  a  15/64  x  1  inch  slotted 
screen  for  whole  kernels.  The  use  of 
slotted  screens  in  determining  fall 
through  of  whole  kernels  in  Na  2 
Virginias  would  cause  all  Viigiida  type 
peanuts  to  be  graded  similariy. 

The  proposed  screen  opening  changes 
are  intended  to  improve  the  minimum 
quality  available  for  edible  trade 
diannels.  Research  data  which  has  been 
presented  by  scientists  at  North 
Carolina  State  University  and  the 
National  Peanut  Researdi  Laboratory  in 
Dawson,  Georgia,  clearly  identify 
damaged  kernels,  loose  shelled  kernels 
and  small  immature  kernels  as  the 
highest  risk  coipenents  in  Aspergillua 
Flavus  Biold  contamination.  The  screen 
size  changes  for  all  types  of  peanuts 
would  eliminate  the  small  kernels, 
which  tend  to  be  immature,  from  edible 
channels.  This  would  lessen  the  chances 
of  unwholesome  peanuts  entering  such 
channels  and  would  improve  the  flavor 
of  peanuts  and  peanut  products. 

Some  representatives  from  some 
peanut  product  manufacturers  have 
contended  that  the  proposed  size 
changes  would  eliminate  a  sizable 
volume  of  peanuts  whidi  are  currendy 
being  used.  Others  indicated  that  this 
section  would  cause  them  financial 
problems  because  they  have  made  long 
term  commitments  into  1988-89  to 
supply  peanut  butter  and  other  products 
using  the  peanuts  to  be  removed  from 
use.  The  proponents  of  the  action 
acknowledged  that  some  impact  on 
supply  would  occur.  However,  they 
indicated  that  the  proposed  action 
continues  the  industry's  goal  of 
providing  wholesome  peanuts  to  edible 
channels  that  can  be  used  safely  and 
with  confidence.  The  intent  of  removing 
small  whole  kernels  from  edible 
channels  is  to  eliminate  a  category  of 
peanuts  that  is  known  to  be  a  major 
contributor  to  Aspergillus  Flavus  mold 
and  aflatoxin. 

These  proposed  changes  are  expected 
to  remove  five  percent  or  less  of  the  1988 
crop  from  edible  channels  based  on 
shipments  from  1976  to  1965.  Hence,  no 
material  effect  on  the  price  of  better 
quality  peanuts  is  expected  because  of 
these  changes.  The  price  differences 
between  the  peanuts  to  be  removed  and 
the  next  better  qualify  in  1984  and  1985 
when  large  crops  were  produced 
averaged  about  five  cents  per  pound.  In 
1986  and  1987  when  short  crops  were 
produced,  the  differences  were  nearer  20 
cents  per  pound  The  short  crops  in  1986 
and  1987  resulted  frxim  sharply  reduced 
yields  due  to  dry  weather.  If  yields 
return  to  mora  normal  levels,  the  1988 
production  should  be  sharpfy  higher. 
Within  the  last  25  years,  diy  weather 
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has  not  caused  similar  reductions  ia 
yields  for  three  consecutive  years. 

One  change  is  proposed  in  the  Terms 
and  Conditions  for  IndemniHcation  for 
1968  crop  peanuts.  This  change  would 
streamline  the  clearance  procedures  in 
making  indemnification  payments  to 
handlers  incurring  crop  losses  due  to 
aflatoxin.  This  would  be  done  by  paying 
handlers  "quota"  indemnification  prices 
on  eligible  poundage  up  to  60  percent  of 
the  handler's  net  quota  farmers'  stock 
acquisitions.  Sixty  percent  is  the 
conversion  factor  for  converting 
fanners'  stock  to  shelled  peanuts.  This 
limitation  would  insure  that  no  handler 
would  receive  indemnification  payments 
at  quota  price  levels  for  more  peanuts 
than  were  actually  acquired  as  quota 
peanuts.  Approved  claims  on  poundage 
in  excess  of  that  amount  would  be  paid 
at  "additional"  indemnification  prices, 
which  are  lower  than  quota  prices.  This 
distinction  reflects  market  price 
differences  between  "quota"  and 
"additional"  peanuts.  { 

The  current  clearance  process  ' 
requires  a  great  deal  of  staff  time.  The 
proposed  change  is  intended  to  reduce 
the  amount  of  time  the  conunittee's  staff 
now  spends  on  handling  certain 
indemnification  claims  and  to  make  the 
system  more  efficient. 

It  is  the  Department's  view  that  the 
proposed  changes  would  help  the  peanut 
industry  in  providing  that  only  good 
quality,  wholesome  peanuts  for  edible 
channels,  which  is  vital  to  maintaining 
and  expanding  markets  for  peanuts  and 
product&such  as  peanut  butter,  cookies, 
and  candies.  The  change  is  the  moisture 
determination  requirements  would 
relieve  an  undue  burden  on  peanut 
producers  and,  as  such,  would  not  result 
in  additional  costs.  The  proposed 
limitations  on  loose  shelled  kernels  are 
expected  to  improve  the  quality  of 
storage  peanuts,  thereby  providing  good 
quality  peanuts  for  edible  channels  and 
reducing  the  committee's  ] 

indemnification  costs. 

The  committee's  view  is  that  the 
changes  in  the  screen  sizes  for 
determining  fall  through  are  necessary 
to  provide  edible  channels  with  good 
quaUty  peanuts  and  to  maintain  the 
peanut  industry's  good  quality  image. 
No  shortage  of  peanuts  or  substantial 
price  increases  are  expected  because  of 
this  action.  The  chafes  proposed  in  the 
indemnification  procedures  are  intended 
to  improve  the  clearance  procedures  by 
redadng  staff  time  ciurently  spent  on 
handling  certain  claims.  This  proposed 
change  would  not  be  detrimental  to 
handlers  or  the  program. 

Based  (Hi  the  above,  the  Administrator 
of  AMS  has  determined  that  die 
proposed  changes  would  not  have  a 


significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  committee's  recommendation, 
other  information,  and  all  written 
comments  timely  received  in  response  to 
this  request  for  comments  will  be 
considered  before  deciding  whether  or 
not  to  implement  this  proposal. 

A  comment  period  of  less  than  30 
days  is  deemed  appropriate  for  this 
proposal.  The  peanut  crop  year  begins 
on  July  1  and  growers  and  handlers 
should  be  given  as  much  notice  as 
possible  of  the  procedures  and 
regulations  applicable  to  1988  crop 
peanuts  which  may  be  adopted  as  a 
result  of  this  proposal  so  they  can  plan 
their  operations. 

List  of  Subjects  in  7  CFR  Part  998 

Marketing  agreement,  peanuts. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  998  is  proposed  to 
be  amended  as  follows: 

PART  998-MARKETING  AQREEMENT 
REQULATINQ  THE  QUALITY  OF 
DOMESnCAUY  PRODUCED 
PEANUTS 

1.  The  authority  citation  for  7  CFR 
Part  998  [53  FR  20291,  June  3, 1988J 
continues  to  read  as  follows: 

Authority:  Sees.  1-19, 48  Stat.  31.  as 
amended;  7  U.S.C.  601-674. 

2.  In  S  998.100,  paragraph  (b)(1). 
Moisture  and  foreign  material,  and 
paragraph  (d).  Loose  shelled  kernels,  are 
revised  for  1988  crop  peanuts  to  read  as 
follows: 


§•98.100 
1988  crop. 


Incomino  quality  reguMieiv- 


Cb)  Moisture  and  foreign  material. — 
(1]  Moisture.  Except  as  provided  under 
paragraph  (e)  of  this  section,  Peanuts,  no 
handler  shall  receive  or  acquire  peanuts 
containing  more  than  10.49  percent 
moisture:  Provided,  That  peanuts  of  a 
higher  moisture  content  may  be  received 
and  dried  to  not  more  than  10.49  percent 
moisture  prior  to  storing  or  milling.  On 
farmers'  stock,  such  moisture 
determinations  shall  be  rounded  to  the 
nearest  whole  number  on  shelled 
I>eanuts,  the  determinations  shall  be 
carried  to  the  hundredths  place  and 
shall  not  be  rounded  to  the  nearest 
whole  number. 


(d)  Loose  shelled  kernels.  No  handler 
shall  receive  or  acquire  farmers'  stock 
peanuts  containing  more  than  14.49 
percent  loose  shelled  kernels,  except 
that  peanuts  having  a  higher  loose 
shelled  kernel  content  may  be  received 
or  acquired  if  they  are  held  separately 


until  milled  or  shipped  directly  to  a 
plant  for  prompt  shelling.  All  percentage 
determinations  shall  be  rounded  to  the 
nearest  whole  number.  Handlers  may 
separate  from  the  loose  shelled  kernels 
received  with  farmers'  stock  peanuts 
those  sizes  of  kernels  which  ride  screens 
with  the  following  or  larger  slot 
openings:  Runner — »%4  x  %  inch; 
Spanish  and  Valencia— '%4  x  %  inch; 
Virginia — *%4  x  1  inch.  If  so  separated, 
those  loose  shelled  kaaels  which  ride 
the  screens  may  be  included  with 
shelled  peanuts  prepared  by  the  handler 
for  inspection  and  sale  for  human 
consumption:  Provided,  That  no  more 
than  5  percent  of  such  loose  shelled 
kernels  are  kernels  which  would  fall 
through  screens  with  such  minimum 
prescribed  openings.  Those  loose 
shelled  kernels  which  do  not  ride  the 
screens  shall  be  removed  bom  the 
farmers'  stock  peanuts  and  shall  be  held 
separate  and  apart  from  other  peanuts 
and  disposed  of  for  inedible  use  as 
provided  in  paragraph  (g)  of  the 
outgoing  quality  regulation  (S  998.200).  If 
the  kernels  which  ride  the  prescribed 
screens  are  not  separated  from  the 
kernels  which  do  not  ride  the  prescribed 
screens,  the  entire  amount  of  loose 
shelled  kernels  shall  be  removed  from 
farmers'  stock  peanuts  and  shall  be  so 
held  and  so  delivered  or  disposed  of.  For 
the  purpose  of  this  regulation,  the  term 
"loose  shelled  kernels"  means  peanut 
kernels  or  portions  of  kernels 
completely  free  of  their  hulls  and  found 
in  deliveries  of  fanners'  stock  peanuts. 
***** 

3.  In  §  998.200,  paragraph  (a)  Shelled 
peanuts,  is  revised  for  1988  crop  peanuts 
to  read  as  follows: 

9998.200    Outooing quMty r«gijiatioi>- 
1988  crop  peanuts. 

Tlie  following  modify  or  are  in 
addition  to  the  peanut  mariceting 
agreement  restrictions  of  {  998.32  on 
handler  disposition  of  peanuts: 

(a)  Shelled  peanuts.  No  handler  shall 
ship  or  otherwise  dispose  of  shelled 
peanuts  for  human  consumption  unless 
appropriate  samples  for  pretesting  have 
been  drawn  in  accordance  with 
paragraph  (c)  of  this  section,  or  which  if 
of  a  category  not  eligible  for 
indemnification  are  not  certified 
"negative"  as  to  aflatoxin,  or  which 
contain  more  than — 

(1)  A  total  of  1.50  percent  unshelled 
peanuts  and  damaged  kernels; 

(2)  A  total  of  2.50  percent  unshelled 
peanuts  and  damaged  kernels  and  minor 
defects  except  for  "No.  Two  Virginia." 
which  may  not  exceed  3.00  percent; 

(3)  9.00  percent  moisture:  or 


(4)  0.10  percent  foreign  material  in 
peanuts  "with  splits"  and  peanuts  of 
U.S.  grade,  other  than  U.S.  splits,  or  0.20 
percent  foreign  material  in  U.S.  splits 
and  other  edible  quality  peanuts  not  of 
U.S.  grade. 

The  lot  size  of  such  peanuts  in  bulk  or 
bags  shall  not  exceed  200,000  pounds. 
Fall  through  in  such  peanuts  shall  not 
exceed  4  percent  except  that  fall  through 
consisting  of  either  split  and  broken 
kernels  or  whole  kernels  shall  not 
exceed  3  percent  and  fall  through  of 
whole  kernels  in  Runners  or  Virginias 
"with  splits"  shall  not  exceed  3  percent 
or  2  percent  on  ^lanish  "with  splits." 
The  term  "fall  through."  as  used  herein, 
shall  mean  sound  split  and  broken 
kernels  and  whole  kernels  which  pass 
through  specified  screens.  Screens  used 
for  determining  fall  through  in  peanuts 
covered  by  this  paragraph  (a)  shall  be  as 
follows: 


Screen  openinga 

Type 

Sptitand 
broken  kemeis 

W»K)to  kemeis 

Runners 

Spanish  and 
Valencia. 
Virginia 

17/84-ina( 
\  round. 
16/64-ihch 

round. 
17/64Hnch 

found. 

16/64  K  3/4- 
inch  stol 

15/64  X  3/4- 
mctislot 

15/64  X  l-irwh 

Hint 

4.  Paragraph  (v)  of  §  998.300  Terms 
and  conditions  of  indemnification  \a 
revised  for  1988  crop  peanuts  to  read  as 
follows: 

§  998.300    Tarms  and  condWons  of 
indemnification— 1988  crop  paanute. 
***** 

(v)  For  the  purpose  of  determining 
indemnification  values,  the  term  "quota 
peanuts"  means  peanuts  marketed,  or 
considered  marketed,  for  domestic 
edible  use,  as  defined  by  USDA-ASCS; 
and  the  term  "additional  peanuts" 
means  any  peanuts  other  than  "quota 
peanuts"  which  are  milled  under  the 
supervision  of  the  Area  Association,  and 
verified.  Handlers  electing  non-physical 
supervision  shall  receive  "quota" 
indemnification  prices  on  peanuts 
indemnified,  and  they  shall  not  be 
required  to  furnish  Area  Associaien 
verification.  However,  under  no 
circumstance  shall  a  handler  be  paid 
"quota"  indemnification  prices  on 
poundage  greater  than  60  percent  of  the 
net  "quota"  Segregation  1  fanners'  stock 
peanuts  acquired  by  the  handler. 


Dated:  June  3.  isea 
Robert  C.  Keeoey, 

Deputy  Director.  Fruit  and  Vegetable 
Division,  Agricultural  Marketing  Service. 

(FR  Doc.  Ba-13011  Filed  6-8^86: 8:45  a.m.] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

i4CFRPart39 

(Docket  No.  88-NM-49-AD] 

Ahmrorthinees  Directivee;  Boeing 
Model  727  Series  Aiq»lanes 

AQEtuCY:  Federal  Aviation 
Administi-ation  (FAA).  DOT. 
ACTION:  Notice  of  Proposed  Rulemaking 
(NHIM). 

SUMMARV:  This  notice  proposes  to 
supersede  an  existing  airworthiness 
directive  (AD),  applicable  to  certain 
Boeing  Model  727  series  airplanes, 
which  currently  requires  inspections  of 
certain  main  landing  gear  (MLG)  support 
link  assemblies,  and  replacement,  if 
necessary.  This  action  would  require  the 
modification,  or  replacement,  of  the 
MLG  support  link  assemblies  with  a 
new  improved  design.  This  additional 
modification  is  necessary  to  prevent 
failure  of  the  support  link  shaft  which,  if 
not  corrected,  could  result  in  damage  to 
the  wing  and/or  hydraulic  system. 
DATE:  Comments  must  be  received  no 
later  than  August  1, 1988. 

AOORESSCS:  Send  comments  on  the 
proposal  in  duplicate  to  Federal 
Aviation  Administration,  Northwest 
Mountain  Region,  Office  of  the  Regional 
Counsel  (Attn:  ANM-103),  Attention: 
Airworthiness  Rules  Docket  No.  88-^JM- 
49-AD,  17900  Pacific  Highway  South.  C- 
68966.  Seattle.  Washington  9816a  The 
applicable  service  information  may  be 
obtained  from  the  Boeing  Commercial 
Airplane  Company,  P.O.  Box  3707, 
Seattle.  Washington  98124.  This 
information  may  be  examined  at  the 
FAA.  Northwest  Mountain  Region.  17900 
Pacific  Highway  South,  Seattle. 
Washington,  or  Seattle  Aircraft 
Certification  Office,  FAA,  Northwest 
Mountain  Region,  9010  East  Marginal 
Way  South.  Seattle.  Washington. 
FOR  FURTHen  mramiATiON  contact: 
Mr.  Stanton  R.  Wood.  Airframe  Branch. 
ANM-120S;  telephone  (206)  431-1924. 
Mailing  address:  FAA,  Northwest 
Mountain  Region.  17900  Pacific  Highway 
South.  C-68e66,  Seatde.  Washington 
9816& 


tUFFtCtWNTAIIY  INROWMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  «vill  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA/public 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  FAA. 
Northwest  Mountain  Region,  Ofiice  of 
the  Regional  Counsel  (Attii:  ANM-103).- 
Attention:  Airworthiness  Rules  Docket 
No.  8e-NM-49-AD,  17900  Pacific 
Highway  South,  C-63966.  Seattle, 
Washington  9816& 

Discussion 

The  FAA  issued  AD  68-17-01, 
Amendment  39-1228,  effective  June  IS. 
1971.  to  require  the  inspection  for 
cracking  of  certain  MLG  support  links, 
and  replacement,  if  necessary.  That 
action  was  prompted  by  reports  of 
cracking  in  the  bearing  boss  areas, 
caused  by  stress  corrosion. 

Since  the  issuance  of  that  AD,  there 
have  been  reports  of  cracking  and/or 
corrositm  of  the  MLG  support  link  shaft 
This  cracking  and  corrosion  has  been 
attributed  to  the  interference  between 
the  MLG  support  link  shaft  and  the 
support  link  bushing,  and/or  lack  of 
lubrication  between  the  MLG  support 
link  shaft  and  bushing. 

AD  66-17-01  requires  replacement,  if 
necessary,  of  certain  MLG  support  links 
with  a  new  link  that  is  not  susceptible  to 
the  stress  corrosion  that  was 
experienced  on  the  original  links. 
Although  there  have  been  no  reports  of 
stress  corrosion  cracking  problems  on 
MLG  support  links  replaced  in 
accordance  with  AD  88-17-01,  the  FAA 
has  determined  that  reworking  them  by 
installing  lubrication  provisions  for  the 
shaft,  and  reworking  the  bushing  to 
eliminate  the  interference  vyith  the  shaft, 
will  correct  the  corrosion  and  cracking 
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associated  with  the  MLG  support  link 
shaft. 

Cracking  or  corrosion  of  the  MLG 
support  link  shaft,  if  not  detected  and 
corrected,  could  result  in  the  failure  of 
the  MLG  support  link  shaft  and  damage 
to  the  wing  and/or  hydraulic  system. 

The  FAA  has  reviewed  and  approved 
Boeing  Service  Bulletin  727-32-309, 
Revision  1,  dated  February  25, 1968, 
which  describes  the  procedure  for 
reworking  the  support  link  by  the 
installation  of  lubrication  fittings,  and 
reworking  the  bushings. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  this 
same  type  design,  an  AD  is  proposed 
which  would  supersede  AD  68-17-01.  to 
require  inspection  and,  if  necessary, 
replacement  of  the  MLG  support  link 
shafts;  and  inspection  and,  if  necessary, 
reworking  or  replacing  of  the  MLG 
support  links  and  certain  support  link 
bushings;  in  accordance  with  the  service 
bulletin  previously  mentioned. 

It  is  ^timated  that  1,285  airplanes  of 
U.S.  registry  would  be  affected  by  this 
AD,  that  it  take  approximately  22 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
lalior  cost  would  be  $40  per  manhour. 
Based  on  these  figiires,  the  total  cost 
impact  of  the  fSi  on  U.S.  operators  is 
estimated  to  be  $1,130,800. 

The  regulations  set  forth  in  this  notice 
would  be  promulgated  pursuant  to  the 
authority  in  the  Federal  Aviation  Act  of 
1958.  as  amended  (49  U.S.C  1301.  et 
seq.),  which  statute  is  construed  to 
preempt  state  law  regulating  the  same 
subject.  Thus,  in  accordance  with     ' 
Executive  Order  12612,  it  is  determined 
that  such  regulations  do  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism 
Assessment.  | 

For  these  reasons,  the  FAA  has  '   • 
determined  that  this  docimient  (1) 
involves  »  proposed  regulation  which  is 
not  major  under  Executive  Order  12291 
and  (2)  is  not  a  signiHcant  rule  pursuant 
to  the  Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
FR 11034;  February  28. 1979);  and  H  is 
further  certified  under  the  criteria  of  the 
Regulatory  Flexibility  Act  that  this 
pnqxjsed  rule,  if  promulgated,  will  not 
have  a  significant  economic  impact 
positive  or  negative,  on  a  substantial 
number  of  small  entities  because  few,  if 
any.  Model  727  airplanes  are  operated 
by  small  entities.  A  copy  of  a  i^afl 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  Ae  regulatory 
docket. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 


The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  §  39.13  of  Part  39  of 
the  Federal  Aviation  Regulations  (14 
CFR  39.13)  as  follows: 

PART  39-(  AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a].  1421  and  1423; 
49  U&C  108(g)  (Revised  Pub.  L  97-449, . 
January  12. 1983):  and  14  CFR  11.89. 

§39.13    [AmandMl] 

2.  By  superseding  AD  68-17-01, 
Amendment  39-635,  as  amended  by 
Amendment  39-1228,  with  the  following 
new  airworthiness  directive: 

Boeing:  Applies  to  Model  727  series 
airplanes,  listed  in  Boeing  Service 
Bulletin  727-32-306,  Revision  1,  dated 
February  25, 1988.  certificated  in  any 
category.  Compliance  required  as 
indicated,  unless  previously 
accomplished. 
To  prevent  failiu«  of  the  support  link  shaft 

which  could  result  in  damage  to  the  wing 

and/or  hydraulic  system,  accomplish  the 

following: 

A.  Within  the  next  1,000  hours  time-in- 
service  since  the  last  inspection  in 
accordance  with  AD  68-17-01,  and  thereafter 
at  intervals  not  to  exceed  t.OOO  hours  time-in- 
service  until  the  requirements  of  paragraph 
B.,  below,  are  accomplished,  perform  an 
ultrasonic  inspection  of  the  P/N  65-19657-4, 
-5,  -8,  or  -13  main  landing  gear  (MLG) 
support  link  in  accordance  with  Paragraph  II, 
Accomplishment  Instructions.  Part  I — 
Inspection  Data,  B.  Ultrasonic  Inspection 
Data  of  Boeing  Service  Bulletin  32-9a 
Revision  1.  dated  May  29. 1968.  or  Boeing  , 
Service  Bulletin  32-189,  dated  May  25, 1971.  If 
any  cracks  are  detected,  prior  to  hirther 
flight,  perform  visual  and  magnetic  particle 
inspections  of  the  MLG  support  link  shaft  as 
described  in  paragraph  B.,  below,  and  replace 
or  modify  the  MLG  support  Hnk  and  bushing 
accordfai^y. ' 

B.  Within  tlie  next  5,000  hours  time-in- 
service  or  two  yem  after  the  effective  date 
of  this  AD,  whichever  oocurs  sooner,  perform 
a  visual  inspection  of  the  MLG  support  link 
shaft  for  corrosion  and  a  magnetic  particle 
inspection  for  cracks.  If  any  corrosion  and/ or 
cracks  are  detected  in  the  MLG  support  link 
shaft  prior  to  further  flight  repair  or  replace 
in  accordance  with  Section  32-01-02  of  the 
Boeing  727  Landing  Gear  Overhaul  Manual. 
In  addition,  replace  or  modify  the  MLG 
support  link.  P/N  65-19657-4,  -6,  -8,  -11,  -13. 
-15.  -16,  or  -18,  and  associated  bushings,  as 
necessary,  in  accordance  with  the 
AccompUstunent  Instructions  of  Boeing 
Service  Bulletin  727-32-306,  Revision  1.  dated 
February  25. 1988. 

C.  An  alternate  means  of  compliance  or 
adfustment  of  die  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 


Seattle  Aircraft  Certification  Office,  FAA, 
Northwest  Mountain  Region. 

Note:  The  request  should  l>e  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI),  who  may  add  any  comments 
and  then  send  it  to  the  Manager.  Seattle 
Aircraft  Certification  Office. 

D.  Special  flight  permits  may  be  issued  in 
accordance  widi  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD.. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  the  Boeing  Commercial 
Airplane  Company,  P.O.  Box  3707, 
Seattle,  Washington  98124.  These 
documents  may  be  examined  at  the 
FAA,  Northwest  Mountain  Region.  17900 
PaciGc  Highway  South.  Seattle. 
Washington,  or  Seattle  Aircraft 
CertiBcadon  Office.  FAA,  Northwest 
Mountain  Regioa  9010  East  Marginal 
Way  South.  Seattle,  Washington. 

Issued  in  Seatde,  Washington,  on  May  31, 
1988. 

Frederick  M.  Isaac 

Acting  Director.  Northwest  Mountain  Region. 
(FR  Doc  88-12930  Filed  6-e-88: 8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parte  210, 240, 249, 270,  and 
274 

(ReL  Noa.  33-6779;  34-25777;  10-16421;  FMe 
No.S7-«-99) 

Reporting  Requiretnente  for  leeuer's 
Change  of  Flecal  Yean  Financial 
Reporting  Ctiengeet  Period  To  Be 
Covered  by  First  Quarterly  Report 
After  Effective  Date  of  InWal 
Registration  Statement 

AQCNCV:  Securities  and  Exchange 
Commission. 

action:  Proposed  Rules. 

SUMMANY:  The  Commission  today  is 
publishing  for  comment  proposed 
amendments  to  Regulations  13A  and 
15D  under  the  Securities  Exchange  Act 
of  1934  that  would  revise  the  reporting 
and  filing  requirements  for  an  issuer  ^at 
changes  Its  fiscal  year  end  and  for  a 
successor  issuer  «vi1fa  a  different  fiscal 
year  fitim  its  predecessor.  Amendments 
also  are  proposed  to  Form  &-K  to  require 
reporting  of  a  change  In  fiscal  year.  Rule 
30bl-3  under  the  Investment  Company 
Act  of  1940  is  proposed  to  govern  the 
reporting  tequiiements  for  investment 
companies  that  change  their  fiscal  year 
end.  A  new  accounting  Rule  3-06  and 


other  amendments  to  the  accounting  and 
proxy  rules  relating  to  financial 
reporting  are  proposed.  Finally, 
amendments  to  the  quarterly  reporting 
rules  are  proposed  to  modify  the  period 
covered  in  a  new  registrant's  first 
quarterly  report 

date:  Comments  should  be  received  by 
the  Commission  on  or  before  August  8. 
1988. 

address:  Conunents  should  be 
submitted  in  triplicate  to  lonathan  G. 
KatE.  Secretary,  Securities  and 
Exchange  Commission,  450  Fifth  Street 
NW.,  Washington,  DC  20549.  Comment 
letters  shouM  refer  to  File  No,  S7-8-88. 
All  comment  letters  received  wiU  be 
available  for  public  inspection  and 
coping  in  the  Commission's  Public 
Reference  Room  at  the  same  address. 

FOR  RJRTHSR  INFORMATION  CONTACT: 
Howard  P.  Hodges  or  Joseph  S. 
Aleknavage.  (202)  272-2553.  Office  of  the 
Chief  Accountant  of  the  Division  of 
Corporation  Finance,  or  Barbara  J. 
Green,  (202)  Z72-2589.  Office  of 
Disclosure  Policy,  Division  of 
Corporation  Finance,  Securities  and 
Exchange  Commission,  450  Fifth  Street 
NW..  Washington.  DC  20549.  With 
respect  to  investment  companies  contact 
Lawrence  A.  Friend.  (202)  272-2106. 
Office  of  Disclosure  and  Review, 
Division  of  Investment  Management 

SUPMOIENTARV  INFORMATION:  The 

Commission  is  publishing  for  comment 
proposed  revisions  to  Rules  12b-25.  * 
13a-ia*.  13a-13.»  14a-3.*  15d-ia»  and 
15d-13'  under  the  Securities  Exchange 
Act  of  1934  ("Exchange  Act"),^  as  well 
as  proposed  revisions  to  Forms  6-K*  10- 
IC»  lO-Q,  >•  aO-F.«»  and  12b-25.»«  A 
new  accounting  Rule  3-06  and 
amendments  to  Rule  3-12"  of 
Regulations  S-X'*  also  are  proposed. 
With  respect  to  investment  companies, 
proposed  new  Rule  30bl-3  and  proposed 
amendments  to  Rules  8b-16"  and  3(^1- 
2  ••  and  Form  N-SAR  »^  under  the 


>  17  CFR  240.12l>-2S. 

*  17  CFR  240.13«-ia 

*  17  CFR  24ai3a-13. 
•l7CFR240.14a-3. 
*17CFR24ai5b-ia 
•17CTR2I0.15CI-1S. 
1 1S  U.S.C  78a  at  MQ. 
■17  CFR  240.306. 

*  17  CFR  ZW.3ia 
■•l7CFRa40aOSa. 
•>17CFR249.220r. 
■*  17  CFR  2ML32Z. 
■■17  CFR  2109-12. 

'•  17  CFR  2iai-m-.12-30. 
••17  CFR  27086-18. 
>*17CPR270J0bl-2. 
"  17  CFR  Z74.im. 


Investment  Company  Act  of  1940 
("Investment  Company  Act")  "  are 
being  published  for  conmient 

L  Executive  Sanoiary 

Current  Exchange  Act  Rules  13a-ld 
and  15d-10,  titled  "Interim  Reports."  set 
forth  reporting  requirements  applicable 
when  an  issuer  changes  its  fiscal  year 
end.  Pursuant  to  these  rules,  the  issuer  is 
required  to  file  an  "interim  report"  with 
the  Commission  to  provide  financial  and 
other  information  about  any  "interim 
period"  of  three  or  more  months 
resulting  when  the  issuer  changes  its 
fiscal  year  end.  The  interim  period  runs 
from  the  end  of  the  most  recetitly 
concluded  fiscal  year  to  the  opening 
date  of  the  new  fiscal  year  *'  and  must 
be  reported  in  the  format  required  for 
the  issuer's  annual  report.  The 
Commission  has  required  such  reports 
to  assure  that  a  continuous  financial  and 
business  history  of  issuers  will  be  filed 
publicly  and  available  to  investors  and 
the  marketplace. 

Rules  I3a-10  and  ISd-lO  were 
adopted  in  1948  **>  and  have  not  been 
revised  to  take  acpount  of  the  rules 
requiring  quarterly  reporting  on  Jorm 
1(V-Q,  which  were  adopted  in  1970.** 
Rules  13a-10  and  15d-10  also  have  not 
been  updated  to  conform  to  revised 
timing  requirements  for  filing  Form  10- 
'K,  the  annual  Reporting  form  used  by 
most  public  companies."  The 
amendments  proposed  in  this  release 
are  intended  to  update  these  rules  and 
integrate  them  with  the  current  periodic 
reporting  requirements.  Further, 
amendments  to  Rules  13a-10  and  15d-10 
are  proposed  to  codify  cturent  rule . 
interpretations  and  address  issues 
concerning  quarterly  reporting  that  are 
raised  repeatedly  By  registrants  when 
changing  their  fiscal  year  end. 

A.  Transition  Reports 

The  proposed  amendments  would 
restructure  substantially  Rules  13a-10 
and  15d-10.  To  avoid  confusion  with 
other  reports,  such  as  quarterly  reports, 
that  also  commonly  are  referred  to  aa  - 


••»U&a80»-l«<«»9. 

'*  For  example,  if  an  Isiuer  whose  movt  recent 
Steal  year  ended  on  December  31. 1987  decides  to 
change  its  fiscal  closing  dale  to  June  30, 1988.  the 
period  for  which  a  report  must  be  filed  under  either 
Rule  13a-10  or  ISd-^IQ  would  be  January  1, 1988 
through  June  30  1988, 

"Release  No.  34-4194  (December  17. 1948)  (13  FR 
9325-28}. 

"  Rules  138-13  and  15d-13  were  adopted  In 
Release  No.  34-9004  (October  28. 1B70)  (35  FR 
17537J. 

"In  197a  the  Commission  revised  Form  lO-K. 
Aaiong  other  change*,  the  time  for  filing  Form  lO-K 
was  shortened  fram  120  (o  90  days  after  the  end  of 
the  fiscal  year.  Relaase  Na  34-9000  (October  21. 
1970)  [35  FR  18919). 


interimfeports,  the  reports  required 
pursuant  to  Rules  13a-10  and  15d-10 
would  be  designated  "transition 
r^xnis.**  ahd  die  period  residting  when 
an  issuer  changes  its  fiscal  year  called  a 
"transition  period."  ■' 

Current  Rules  13a-10  and  15d-10 
require  that  transition  reports  be  filed  on 
the  appropriate  annual  reporting  form, 
usually  Form  10-K,  for  any  transition 
period  of  three  or  more  months.  The 
proposals  would  require  transition 
reports  for  all  transition  periods, 
regardless  of  length,  but  permit  issuers 
to  use  the  abbreviated  reporting  format 
of  Form  10-Q  for  reporting  on  transition 
periods  of  less  than  six  months.. 
Transition  reports  on  Form  10-JCiWould 
be  required  for  transition  periods  of  six 
or  more  months.  Like  current  Rules  13a- 
10  and  I5d-10,  the  proposed 
amendments  would  permit  issuers  to  file 
unaudited  financial  statements  for 
transition  periods  shorter  than  six 
months  and  require  that  separate 
audited  financial  statements  for  such 
periods  be  filed  in  the  next  annual 
report. 

To  conform  the  filing  requirements  for 
transition  reports  to  those  applicable  to 
Forms  10-Q  and  10-K,  the  proposals 
would  change  the  current  120  day  filing 
period  for  transition  reports  to  45  days, 
in  the  case  of  a  transition  report  on 
Form  ID-Q,  and  90  days,  in  the  case  of  a 
transition  report  on  Form  10^.  The 
proposed  amendments  also  would 
codify  the  reporting  requirements  for  an 
issuer  changing  its  fiscal  year  end  for  a 
particular  fiscal  year  after  the  end  of 
that  year,  and  would  make  clear  the 
obligation  to  file  an  annual  report  for 
any  fiscal  year  that  ended  before  the 
issuer  determined  to  change  its  fiscal 
year  end. 

B.  Quartetly  Reporting  Requirements 

The  proposed  rules  would  codify  the 
staff  practice  of  requiring  quarterly 
reports  for  each  quarterly  period  within 
the  transition  period.  Under  the 
proposed  rules,  the  issuer  would 
continue  to  have  the  option  to  file  such 
quarterly  reports  based  upon  the 
quarters  of  either  the  old  or  newly 
adopted  fiscal  year.  Issuisrs  also  would, 
in  most  circumstances,**  be  required  to 


■*  Although  currer.t  Rules  13a-10  and  15d-10  refer 
to  interim  reports  and  interim  periods,  for  clarity, 
this  Release  will  use  ihe  term  "transition"  instead  of 
"interim"  when  discussing  the  current  rules  as  well 
as  the  proposed  amendments. 

**  Issuers  would  ool  be  required  to  file  a 
quarterly  report  for  a  quarterly  period  of  the  old 
fiscal  year  where  the  last  day  of  the  quarter  also  i* 
Ihe  last  day  of  the  transittoo  period. 
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file  a  quarterly  rqxirt  for  any  quartexiy 
period  of  the  old  fiscal  year  that  ended 
before  die  date  on  whidi  the  isauer 
determined  to  dbasge  its  fiscal  year  end. 

Further,  the  proposals  would  give 
needed  guidance  as  to  when  an  issnrr 
must  begin  filing  quarterly  reports  on  the 
basis  of  the  newly  adopted  fiscal  year. 
The  proposals  would  make  it  clear  that 
no  reports  on  the  new  basis  would  be 
required  £or  any  period  before  the 
issuer's  determination  to  change  its 
fiscal  year  end.  The  tenuirement  to  file 
quarterly  reports  on  the  new  basis 
would  begin  with  the  first  quarter  is  the 
new  fiscal  year  that  ends  after  the  issuer 
determined  to  change  its  year  end.  | 

C.  Saccessor  Issuer*  | 

Unlike  the  current  rules,  the  proposed 
amendments  would  sped^  transttim 
reporting  requirements  for  successor 
issuers  only  where  they  have  a  different 
fiscal  year  end  fi^ra  that  of  the 
predecessor.  Successor  issuer  reporting 
where  the  successor  and  predecessor 
have  the  same  fiscal  year  end  is  covered 
by  other  current  rules.  As  proposed,  a 
successor  issuer  would  be  required  to 
file  a  trmsftion  report  (or  the  transition 
period  between  the  rfose  of  the  fiscal 
year  covered  by  the  last  animal  report  of 
its  predecessor  and  the  date  of 
succession.  The  proposed  amendments 
would  cover  explicitly  aD  snccessor 
issnersT  ctnrently,  ot^  those  wift 
securities  registered  on  Form  »-B  •»  are 
covered  Qirrent  Rule  ISd-lO  has  no 
provision  governing  the  transition 
reporting  of  successor  issuers;  such  a 
provision  would  be  added 

D.  Foreiga  Private  leavers 

HistoricaHy,  a  change  in  fiscal  year 
has  been  rare  for  foreign  private  issuers.  - 
Where  the  circumstances  have  arisen. 
hoWever.  the  transition  reporting 
obligations  of  such  issuers  have  been 
addressed  on  a  case-by^case  basts.  The 
proposed  amendments  wxndd  speH  out 
transition  reporting  requirements  for 
foreign  private  issaers  authorized  to  file 
annual  reports  on  Form  20-F.  A  foreign 
private  issuer  with  a  transition  perrod  of 
less  than  six  months  would  be  permitted 
to  file  a  transition  report  on  Form  at>-F 
with  responses  to  only  a  few  specified 
items  and  unaudited  financial 
statements.  For  a  transition  period4>f  six 
or  more  aianths.  a  foreign  private  issuer 
wouJd  file  a  Form  20-F  containing 
responses  to  aH  items  required  when  the 
Form  is  used  as  an  annual  report. 
including  audited  financial  statesieats. 
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E.  ProposesdAmendmmta  to  Form  9-K 

A  proposed  new  item  of  Form  t-IC 
would  require  an  issuer  to  report  in  a 
Form  8-K  the  detennnatiai  to  dlai^gtr 
its  fucal  year  end  and  the  date  of  its 
new  fiscal  year  end.  The  Form  *-K 
would  be  required  to  be  filed  within  15 
days  after  die  date  of  the  iasuer's 
decision  to  adopt  a  new  fiscal  year. 

F.  FUiag  Pew  and  Bxteimhm  vf  Time 

The  proposed  amendinenta  would 
make  explicit  that  no  fiSog  fee  is 
required  for  traosUiQO  reports.  Proposed 
ameodaents  to  Rule  12l>-25  and  Form 
12b-25  would  add  traa«tion  reports  to 
those  r^xtrta  for  which  an  extension  of 
time  for  filing  is  av^laUe 

G.  Investment  Companies 


New  Rale  3Qbl-3  ander  the 
loveatmenl  Company  Act  is  proposed  to 
provide  far  transitiaa  reporting 
obligetloBs  of  registered  Bvestment 
companies.  The  new  Rule  would  require 
investment  mmn^m»%  that  chaage  their 
fiscal  year  end  to  fife  a  report  <»  Form 
N-SAR  widiia  BO  days  of  eidier  the 
close  of  the  resoHiBig  tranaitiaa  period  or 
the  date  of  the  detenoinatioD  to  change 
the  fiscal  year  end^vfaicheTer  is  later. 

H.  Proposed  Amendments  to  the 
Accounting  and  Proxy  Rules 

A  proposed  new  ac(»untteg  Rule  3-06^ 
to  be  added  to  RegoIatioR  S-X.  wotdd 
codify  the  staffs  practice  of  accepting, 
under  the  specified  eirounstances. 
financial  statements  covering  a  niae  to 
12  month  period  in  satisfaction  of  a 
requirement  for  financial  statements  for 
either  one  year  or  one  year  of  a  multiple 
year  period  A  parallel  note  is  proposed 
to  be  added  lo  Rale  14a*-d(b)(1)  **  of  the 
proxy  rules. 

/.  Proposed  Amendment  to  Assvre 
Timely  Fiaanciai  Statements  of  First- 
Time  Registraats 

Rule  3-12  of  Regulation  S-X  is 
proposed  to  be  amended  to  specify  that 
the  most  recent  autfited  financial 
statements  in  a  registration  statement 
under  the  Securities  Act  of  1933  (the 
"Securities  Acf*J  *'  or  on  Form  W  *• 
under  the  Exchange  Act  may  not  be 
more  than  one  year  and  45  days  old  if 
the  ismer  was  aot  a  repotting  compmiy 
before  filing  the  registration  statement. 
Such  amendment  wouW  be  consistent 
with  those  requirements  of  Rule  3-01  of 
Regulation  S-X  *'  that  set  limits  oa  the 


age  of  financial  stalemeals  iR  • 
registoatf on  stateewnt  d  a  newly 

reporting  company. 

/.'  Qaarterfy  Reporting  Obligations  foe 
New  Registraats 

In  addition,  the  Commisstoa  is 
proposing  amendments  to  Rules  13a-)3 
and  I5d-13.  the  qoarlerly  reporting 
rules.  Under  the  current  rules,  a  new 
registrant  is  not  required  to  file  iU  first 
quarterly  report  with  updated  fiinncia) 
statement  ontil  4S  days  after  the  end  of 
the  first  fiscri  qaarter  endii^  after  the 
date  of  effectiveiiess  of  its  registration 
stalemenL  The  acooantmg  tides  permit 
financi^  statements  In  «*  initial 
registration  statement  fo  be  up  to  134 
days  old  on  the  date  of  effectivenesa. 
Thus,  in  cases  where  an  initial 
registration  stafeessent  is  declared 
effective  between  91  and  134  days  after 
the  end  of  a  fiscal  qoarter  or  year,  the 
new  registrant  is  not  required  to  file  a 
separate  quarteriy  report  for  the  quarter 
prior  to  the  date  ef  effectiveness.  To 
close  this  gap,  Oie  proposed 
amendments  would  require  a  new 
registrant  to  file  its  first  report  on  Form 
10-Q  for  the  quarter  commencmg  with 
the  end  of  ttie  latest  quarterly  or  annual 
period  covered  by  the  most  recent 
financial  statements  included  m  its 
registration  statement 

An  Appendix  in  Part  VI  of  this 
Release  ("Appendix")  sets  forth 
examples  to  diustrate  the  application  of 
the  proposed  rules  to  some  typical 
reporting  situations. 

A.  Reporting  Fiscal  Year  Changes 

1.  Current  Transition  Reporting 
Requirements.  Carrent  R^s  13»-10  and 
15d-10  *o  require  an  issuer  that  changes 
its  fiscal  yev  to  file  a  separate  report  <» 
its  anmial  reporting  form  "^  covering  the 
resohing  transition  period  if  tiie 
transitioo  period  covers  a  tme  span  of 
three  or  ssore  months.  The  report  mosl 
be  filed  within  120  days  after  the  close 
of  the  transition  period  or  the  date  of  the 
determination  to  change  the  fiscal  year 
end,  whichever  is  later.  The  financial 
statements  included  in  the  report  need 
not  be  audited  if  the  transition  period  is 
less  than  six  months  and  separate 
audited  financial  statements  for  the 
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•»15U.S.C-77ae/»e<jL 
**  17  CFR  34a^lO. 
»•  17  CTR  210.3-01. 


*«  Rule  l3a-io  applies  to  iuuera  wMi  Mcutttea 
regidered  purauani  to  Section  12  of  the  BadMRge 
Ac)  lis  U.S.C  78^).  Rule  15d-10  appliM  t»iaNW* 
with  securitie*  registered  under  tha  SacuriUea  Act 
and  filing  Exchan^  Act  reporti  pnnuMt  to  Section 
15(d)  of  the  Exchange  Act  tl5  US.C.  78o(dII. 

*■  The  annual  »p»rtlng  fwn  ined  by  moal  public 
ooAtponiea  is  Fonn  1(M(.  btii  in  tb*  caea  of  moat 
foreign  private  issuer*.  Form  20-F  lavaed. 


transition  period  are  filed  in  die  next 
annual  report.  If  the  transition  period  is 
shorter  than  three  months,  no  separate 
report  audited  financial  statements 
covering  the  transition  period  are  filed 
with  the  next  annual  report 

2.  Imposed  Transition  Reporting 
Requirements — a.  Tronsition  Reporting 
on  Forms  10-Q  and  10-K.  The  proposed 
amendments  to  Rules  13a-10  and  lSd-10 
would  require  an  issuer  to  file  reports 
for  all  transition  periods,  including  those 
of  less  than  three  months.  Transition 
reports  for  periods  shorter  than  six 
months,  however,  would  be  filed  oA 
Form  10-Q.  Ae  quarterly  reporting  form, 
rather  than  Form  lO-K.'*  For  transition 
reports  covering  transition  periods  of  six 
or  more  months,  issuers  would  continue 
to  use  Form  10-K.*'  Issuers  would  be 
required  to  provide  all  information 
requested  in  the  textual  items  of  the 
reporting  forms,  as  well  as  the  required 
financial  information.'*  Technical 
changes  to  make  the  description  and 
cover  sheets  of  and  Generai  Instructions 
to  Forms  10-Q  and  10-K  consistent  with 
the  proposed  amendments  also  are 
proposed 

Permitting  the  use  of  Form  10-Q  for 
transition  periods  of  up  to  six  months 
would  extend  the  period  between  an 
issuer's  audited  financial  statements  to 
up  to  17  months.**  A  six  month  cutoff 
would  balance  the  costs  of  preparing 
audited  financial  statements  with  the 
investor's  need  for  timely  audited 
financial  statements.  Allowing  the  use 
of  Form  10-Q  also  would  reduce 
substantially  the  reporting  obligations  of 
those  issuers  that  change  their  fiscal 


■*  5m  propoaad  Rule*  13a-l(l(c)  and  lSd-10(c) 
and  Appendix  Example*  l.a.,  l.b..  h  l.d. 

"See propoMd  Rules  13a-10(b) and lSd-10(b) 
and  Appendix  Examples  I.e.  S  l.e. 

**  Form  10-Q  provide*  a  more  abbreviated 
reporting  format  than  Form  lO-K.  In  addition  to 
condensed  unaudited  financial  information  and  an 
updating  of  manaigement'*  dt*cii**ion  and  analysis 
of  financial  condition  and  leault*  of  operation*. 
Form  10-Q  cdls  for  Ihfomatioa  relating  to  a  limited 
number  of  aabject*  mch  a*  legal  pfooaadlngs. 
changes  in  securitiet.  defaults  on  senior  securities 
and  Oie  submission  of  matters  to  a  security  holder 
vote.  In  contavst  Fonn  1(MC  requires  audited 
financial  statements  and  more  comprehensive 
dlsdosuie  about  the  busine**  of  the  ieauer  and  it* 
operation*  and  acUvities  during  the  reporting 
period. 

*'  The  propoaal*  would  allow  an  issuer  to  go  17 
months  without  filing  audited  financial  statements 
in  the  case  where  an  iaa«ier  changes  its  fiscal  year 
end  with  a  resulting  transition  period  of  5  months. 
For  example,  an  issuer  with  a  December  31  year  end 
that  change*  iU  fiscal  year  end  to  May  31. 19SS 
«rould  be  pennittad  to  file«  Fonn  10-Q  includit^ 
unaudited  financial  stalenenta  covering  the 
transition  period  fron  January  1.  lOSS  tilutn^  May 
31, 1968.  The  issuer  wciuld  not  be  required  to  fUe 
audited  financial  statement*  until  Augu*t  29. 1969. 
the  doe  date  for  its  next  annual  report  covering  the 
newly  adopted  flccal  year  from  June  1, 1988  through 
May  31. 1989. 


year  end  by  three  but  less  than  six 
months. 

The  Commission  requests  comment  on 
the  proposed  six  month  cutoff  as  well  as 
alternative  cutoSs  based  upon  a  shorter 
period  such  as  three  months,  or  a  longer- 
period  such  as  seven  or  eight  months. 
The  Commission  specifically  solidts 
comment  on  what  the  additional  costs  of 
providing  information  on  transition 
periods  0^  less  than  three  months  would 
be,  if  any.  given  that  die  audited 
infoimatfon  must  be  filed  with  the  next 
annual  re))ort.  Comment  also  is 
requested  on  the  extent  of  the  additional 
benefits  that  wotdd  be  provided  to 
investors  by  requiring  transition  reports 
for  periods  of  less  than  three  months,  in 
light  of  4he  fact  that  audited  financial 
statements  for  such  periods  would  be 
required  in  any  event  with  the  next 
annual  repdrt 

b.  Provisions  on  Changing  a  Fiscal 
Year  After  the  Year  End.  The  current 
rules  do  not  specify  the  reporting 
requirements  where  an  issuer  decides  to 
change  its  closing  date  for  a  particular 
fisc^  year  after  the  end  of  that  fiscal 
year.  Under  current  interpretations  of 
the  rules,  an  issuer  must  file  an  annual 
report  for  the  recentiy  concluded  fiscal 
year  if  the  issuer  had  not  changed  its 
fiscal  year  end  before  concluding  the 
fiscal  year. 

The  proposed  amendments  would 
codify  the  interpretation  by  requiring 
that  an  issuer  file  an  annual  report  for 
any  fiscal  year  that  ended  before  the 
date  on  which  the  issuer  determined  to 
change  its  fiscal  year  end**  This  date, 
as  evidenced  by  minutes  of  the  board  of 
directors  or  an  authorized  committee 
thereof,  would  be  the  date  reported  in 
the  issuer's  Form  8-K.*' 

Tne  proposed  amendments  also  would 
codify  the  current  interpretive  position 
that  a  transition  report  can  be  used  only 
for  periods  of  less  than  12  months.  This 
requirement  would  assure  that  audited 
financial  statements  would  be  provided 
by  the  issuer  at  least  every  17  months. 

c.  Filing  Requirements  for  Transition 
Reports.  Under  current  Rules  13a- 
10(a)  *»  and  15d-10(a).*»  a  transition 
report  must  be  filed  within  120  days 
after  the  close  of  the  transition  period  or 
after  the  date  of  the  detennination  to 
change  the  fiscal  closing  date, 
whichever  is  later,  llie  proposed 
amendments  would  change  the  time  for 
filing  transition  reports  to  parallel 
current  requirements  applicable  to 


Forms  10-Q  and  10-^.  Thus,  those 
transition  reports  on  Form  10^  would 
be  filed  90  days  after  the  later  of  these 
two  events  *°  and  those  on  Form  10-Q 
would  be  filed  45  days  after  the  later  of 
these  two  events.** 

d  Auditing  Requirements  For 
Financial  Information  in  Transition 
Reports.  Current  Rides  13a-10(c]  **  and 
15d-10(b)  **  permit  an  issuer  to  file 
financial  statements  that  are  not  audited 
with  a  report  covering  a  transition 
period  shorter  than  six  months.  The 
issuer  must  file  with  its  next  annual 
report  separate  audited  financial 
statements  covering  the  transition 
period.  A  transition  zeport  covering  a 
period  of  six  or  more  months  must 
include  separate  audited  financial 
statements. 

The  proposed  amendments  would  not 
change  an  issuer's  obligation  with 
respect  to  providing  audited  financial 
statements  for  the  transition  period  As 
proposed  financial  statements  in 
transition  reports  on  Form  10-K  would 
be  audited  while  tmaudited  financial 
statements  would  be  permitted  in 
bansition  reports  on  Form  10-Q.  This 
parallelism  with  the  requirements  of 
Form  10-K  and  10-Q  was  a  reason  for 
using  the  six  month  mark  to  distinguish  . 
between  transition  periods  that  would 
be  reported  on  quarterly  forms  and 
those  on  annual  forms. 

The  proposed  Rules  would  require 
transition  reports  on  Form  10-K  to 
include  either  financial  statements, 
which  may  be  tmaudited,  for  the 
comparable  period  of  the  prior  year,  or  a 
footnote,  which  may  be  unaudited 
giving  specified  information  for  the 
comparable  period  of  the  prior  year.** 
The  prior  year  footnote  information 
would  have  to  state,  at  a  minimum, 
revenues,  gross  profits,  income  taxes, 
income  or  loss  from  continuing 
operations  before  extraordinary  items 
and  cumulative  effect  of  a  change  in 
accoimting  principles,  and  net  income  or 
loss.  The  effects  of  any  discontinued 
operations  and/or  extraordinary  items 
as  classified  under  the  provisions  of 
generally  accepted  accounting  principles 
also  would  have  to  be  shown,  iJf 
applicable.  Per  share  date  based  upon 
such  income  or  loss  and  net  income  or 
loss  would  be  required  to  be  presented 


**  See  propoaed  Rule*  13a-10(a)  and  lSd-10(a). 

*''  For  a  discusiion  of  the  propoaed  new  Item  of 
Form  8-K.  see  IL  A.2.hM  "Reporting  Fiacal  Year 
Qiange*  on  Form  S-K,"  infra. 

»•  17  CFR  24ai3a-10(a). 

**  17  CFR  24ai5d-10(a). 


«•  See  propoaad  Rule*  13a-10(b)  and  lSd-10(b) 
and  Appendix  Example*  l.c  ft  l.e. 

*'  See  proposed  Rule*  13a-10(c)  and  15d-10(c) 
and  Appendix  Example*  I.e..  l-b..  ft  l.d. 

«» 17  CFR  240.1 3a-10(c). 

«» 17  CFR  240.1Sd-10(b). 

**  See  propoaed  Rule*  13a-10(b)  and  lSd-10(b). 
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in  confanaity  wilk  appMcaUc 


CooMttent  «ri&  cxktaigrequBemenU 
for  Rna  10-Q.  •  tswntioa  ftport  OB 
Form  10-Q  wouid  be  tequrad  to  indode 
fiiiancial 'formation  abovt  tfa« 
comparable  period  of  the  jvior  year.** 
As  under  tbe  current  rales,  separate 
audited  statements  of  income  and  cash 
flow  coverkig  the  transition  period 
would  be  reqttired  to  be  fUed  as  part  of 
tlie  wsi  annual  report  for  tte  uewry 
adopted  fieeal  year.*'*  Tbe  Ceaunis^on 
solicits  connent  on  whether  the  aucfited 
statement  on  cash  flow  should  be 
permitted  to  cover  the  period  from  the 
end  of  tbe  bet  fiscal  year  thrauBh  dw 
end  of  the  newly  adopted  fiscal  year. 
Under  the  proposed  rales,  as  ander  tbe 
current  niies.^  the  anmal  report  need 
not  contain  a  separate  audited  balance 
sheet  for  a  transitioo  period  of  lesa  than 
six  months  provided  that  aa  ouiUted 
balance  sbnt  as  (tf  the  nd  of  the  prior 
fiscal  year  is  filed.  The  proposed 
amendments  also  would  specify  that 
notes  to  the  ^""nn'sl  statements  fbt  the 
transition  period  included  in  the  annual 
report  may  be  integrated  with  the  notes 
for  the  fun  fiscal  period. 

e.  Quorterfy  Reporting  When  an 
Issuer  Changes  /ts  Fiscal  Yeiir.  Issuers 
freqoentty  seek  guidance  from  the  staff 
as  to  the  precise  application  of  the 
quarterly  lepoi'Uugreqttiremeiits  in 
change  of  fiscal  year  circumstances,  The 
proposed  amendiBents  to  Roles  13&-10 
and  156-10  are  Mended  to  clarify  tbe 
requiremmts  for  filing  4|uarterty  repbrts 
in  sudi  liu— liiirii  " 

The  proposed  aaacuhaents  woohj 
codify  the  cwrent  staff  practice  of 
requiring  issuers  to  file  qoarterfy  reports 
during  the  transitioa  periodThe 
proposed  smendaents  also  would 
continue  to  affewd  oompaiiies  the  option 
of  filing  such  quarterly  reports  based  on 
the  quarters  of  either  the  old  or  nevrfy 
adopted  fiscal  year.*o  Under  either 


«•  Tlir  pnyeMb  far  prior  >_  .....^ 
infonnaUaB  wMid  track  Rui«  l-«3(a4  of  RegaUtioa 
S-X  |t7  CFK  aai-«(aa]l  exeapt  that  HtdoaiK*  of 
income  tne«  wooM  b»  raqoired  ooder  the 
propante  baea«w  MdklHfanwliaa  it  pvtiaaat  to 
undentaadiat  the  flackMliM*  is  •M«iB9  aa4 
eaftdoy  trtnd*. 

**  Ste  ILA.2A.  "Qmder^  Reporang  Wb«n  an 
Uauer  Change*  Ik  PiMai  Yev.~  0i/hK  hr  a 
dtuniariaa  ol  a  frnfomk  Wat  la  pawyapha  W  and 
(d)  of  Bole*  Ma-ttaod  llii  Iftthat  arfrhawn 

difBmltie*  in  providing  Gamparabla  periad  finandaJ 
inforauUuR. 

*''  See  Proposed  Rule*  I3a-I0(c)  and  lSd-U(c)^ 

*•  Sar  Raia  laa-UM  |17  cm  MDJte-MidH  and 
Rule  15d-ia(c)  (17  CFR  aaUSd-t^ 

**  See  propoaed  Rnlaa  U»-ta(d)aod  15d-Ul(d), 

"  Tliaa,  undar  the  pn9aaala.aaiaaaer  witba 

December  31  year  end  that  daeided  (w  Fefatwan  1. 

1968  to  change  its  year  end  ta  Odobar  SI.  1908 

would  ha ve  tbe  option  of  filial  ^amtmit  lapaita 

either  lor  tbe  <tuerten  of  tha  oU  fiacal  ] 


option,  as  Isaner  still  would  be  reqojred 

to  file  a  quarterly  report  for  any  quarter 
of  the  old  fiscal  year  rirat  endbd  before 
the  ifste  on  ivnich  Ok  issoer  detemhied 
to  change  its  fiscal  year  end  {except  of 
coarse,  where  die  last  day  of  the  quarter 
also  is  the  last  day  of  the  transition 
periodj.** 

The  proposed  amendments  would 
specify  the  time  by  which  an  Issuer  must 
begin  filing  qjuarterfy  reports  ob  the 
basis  of  Uk  newfy  adopted  fiscal  year. 
Under  the  fn^osais.  an  issuer  woidd  be 
required  to  b^in  filug  quarterly  lepocta 
on  the  new  bi^  with  the  qeaitarly 
report  far  the  &st  quarter  of  the  new 
fiscal  year  enfiag  after  the  issuer 
deteiadBed  to  rhange  its  fiscal  year 
end."  No  ceportiag  on  tbe  new  basis  <rf 
those  qaarteriy  periods  endbig  before 
the  issuer's  determination  to  ^nge  its 
year  end  vpoold  be  required. 

The  switch  in  qnnteriy  reporting  ttom 
the  old  to  the  new  fiscal  year  may  result 
in  a  period  of  less  than  three  months 
that  would  not  be  covered  by  a  separate 
report  on  Form  10-Q.  Such  a  period, 
however,  would  be  covered  on  a 
cumulative  basis  in  the  next  report  on 
either  Fana  10-Q  or  Form  10-iC  or  in  a 
transition  rqiort  depending  oa  when  the 
switch  occurred.** 


March  ».  fan*  an  and  September  301  ises  or  for  the 
period*  eoiiicUBng  with  (|Mflar«orthaBawflKaJ 
year  endiHS  JanaaiT  SI.  Affril  am  and  hrisr  31.  MSSl  if 
the  taaw  iasuir  had  deiidad  onjaaa' ti  ISBS  t»     - - 
change  it*  year  and  to  October  31. 1S88,  the  issuer 
already  woald  have  fBad  aqnarleriy  nport  far  the 
qiuttar  aadtag  Matsk  SL  nSB  bat  aSB  woaU  kawt 
the  optioo  l»  fila  the  «Mrtirigr  rsvoils  aMhw  te  iw 
quarter*  of  tha  old  fiscal  year  andiDS  Jaaa  30  and 
September  3a  ins  or  foe  tha  period  oaiacidhig  with 
the  quarter  of  the  new  fiscal  year  eodiiig  Inly  31. 


* '  For  axaaqti*.  an  iaaaar  with  a  L. 

year  and  (bat  dadda*  aa  Octabar  iSt  l_ ..  __^. 

its  year  and  to  ^4ov*abat  30.  isas  wsouldba  ia«H(««i 
to  file  by  November  14,  ISBB  a  qfiaitatly  report  oa 

PMm  1M)  fcr  fte  vartsr  aadbig  Skq^tanber  sa 
'"^-'•^--"* — 'rr  "-"i  iwii  hiiiia 
deddad  a*  Odobar  1&,  ms  to  Cham*  It*  year  «ad 
to  Septeadw  3a  ua&  tba  iaauM  would  not  ba 
required  to  fOe  a  quartartjr  report  on  Fbrv  10-Q  for 
the  quarteriy  parted  ending  SepSsmberSa  ISSS  of 
the  old  laeal  yeas,  bacaaaa  tha  last  diy  afiia 
quarter  woaU  ba  iia  aawa  aa  tha  hal  dagr  af  dw 
transitioD  period,  hi  that  evant  a  tnaaitiao  rasost 
on  Form  10-K  wouM  be  re<|ulred  to  be  filed  to  cover 
the  period  frtiB  lanaarjr  1.  Mse  tfaraagb  September 

aaises. 

"  in  the  ftd  soMiapi*  to  iaotnal*  (1.  a  FatB  IS-Q 

would  ba  nqviiad  far  tha  Im  «M((ar  C*ndk« 
February  2S,  188S]  of  tha  new  &eal  year. 

*■  For  examph.  ao  issuer  with  a  December  31 
year  end  decMe*  OR  loM  1.  ISSS  to  eha^e  it*  ynr 
end  to  October  31.  tflSB  and  begins  fiUng  quartcriy 
reports  baaad  oa  Um  qnartars  of  tha  new  fiacal  year 
with  the  quarterly  report  for  tha  quarter  endins  July 
31.  ISSft  Under  the  propooah.  the  period  6am  April 
1  through  April  3R  tSSS  would  not  t>e  covarad  by  a 
separate  report  on  Form  10-Q  but  woold  be  covered 
on  a  cumulative  basis  In  the  qaarteily  lepai  fflad 
for  the  quarter  ending  July  31, 1   ' 


Form  10-Q  reqtih«s  data  for  the 
conparabis  period  of  nw  prior  nscsl 
year.  Isseerslhat  change  to  new  fiscal 
years  that  do  not  coindide  witfi  die  end 
of  a  quarter  of  the  previoos  fiscal  year 
frequently  have  faiqalred  « to  tfte  need 
to  recast  ^wior  year  quarteriy  finandat 
information  so  diat  reports  on  Form  10- 
Q  for  tbe  new  fiscal  yeai  indude 
infomation  for  the  comparable  periods 
of  the  prior  3rear.  ht  dtose  cases  in  which 
recasting  of  prior  year  finandal 
infomatioa  Ins  not  been  practic^>le  or 
was  inordinately  costfy,  fssoers  have 
been  permitted  to  forego  recasting  the 
prior  year  financial  fatftmnatioB  where 
adetpiate  information  has  been  provided 
as  to  seasonal  and  other  fadors  that 
would  qfiiect  the  trends  reflected  by  the 
data.  The  proposed  amendments  cocfify 
this  approach.  A  new  ^fote  to 
paragraphs  {cj  and  (d)  of  Rules  13a-10 
and  15d-10  woidd  pennit  issaers  tofite 
quarterly  reports  for  die  qaarters  of  the 
new  fiscal  year  withuut  lecasliHg  data 
for  the  prior  fiscri  year,  where  rscastii^ 
either  is  not  practicaUe  or  cannot  be 
cost-justified,  if  the  tssner  famMHs  (1)    ' 
fmapcial  statements  for  the  quarters  of 
the  preceding  fiscal  year  SMSt  anB% 
comparable  to  the  qnarten  in  the  newly 
adopted  fiscal  year;  (2)  an  adequate 
discussion  of  seasonal  and  other  factors 
that  could  affed  the  comparability  of 
information  or  trends  refteded;  (3)  an 
assessment  of  the  compa^>iIity  of  the  .. 
data;  and  (4)  a  representation  as  to  the 
reason  flie  recasting  has  not  been 
undertalcen.  The  Note  also  would  be 
applicable  to  prior  year  information  in 
transition  reports  on  Form  10-Q.»* 

f.  Transition  Reporting  for  Successor 
Issuers.  CnrrentRule  13a-10(b)"  sets 
forth  reporting  requirements  for 
successor  issuers  that  have  securities 
registered  on  Form  a-&*«  Unjler  the 
Riile,  every  issuer  having  secttrities 
registered  on  Form  S-B  is  required  to  file 
a  transition  report  concerning  its 
predecessor  covering  the  traasitioD 
period  betwe«i  the  dose  of  the  fiscal 
year  coverd  by  the  predecessor's  last 
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**  The  prafeaaia  weoid  not  req«h«  an  issaer  that 
decida*  to  cnang*  ito  3^*ar  end  anar  liartog  raed 
quarteriy  rapeH*  baaed  a*  UtooM  Raeal  year  to  file 
new  Form  10-Q*  for  those  quarters  of  the  new  frscal 
year  already  oaadadedL  Hawavar.  parsannt  to  Item 
302(a)  (5)  ei  Ragal*Ssa  S-K  fP  CFR  SiMSefa)  m, 
speeded  isaaar*  aw 
daU  lor  aacb  fidi  VMitar  af  Itto  Iw*  I 
fiacat  year  in  their  anaiaal  Mpart  an  Mxa  1S-K. 
Accordlnsiy.  the  fc»t  *a—i  mpait  an  Vmnm  1»*  of 
such  an  i*a«*r  aflar  a  fbcal  year  ahms*  waald  be 
required  In  rantato  qa*itos<y  hilbsiaalliiii  fiii  Itiii 
new  fiscal  jpaar. 

"17CFRSIS.1S»-M|b)i 

**  Fonn  S-B  ia  a  iegl«BatloB  fotm  nuiD?;  used  for 
the  sacarities  of  an  issmr  that  hn  no  registerad 
seewWes  but  has  suceaeded  to  an  i**aer  wtth 
registered  securities. 


annual  report  end  the  bcginniag^af  the 
sueeesser*s  first  fiscal  year  after  Ihs 
suooesmen.  The  transition  report  awst 
be  filed  within  UO  days  alter  the  close 
of  the  transitioB  period.  If  the  nqtort 
covers  a  period  of  less  than  six  ■onths, 
the  financial  staiaments  filed  thereurith 
need  not  be  sorted,  but  tf  they  are  nat 
audited,  the  issuer  must  file  with  its  next 
annual  report  separate  audited  finandal 
statements  covering  the  transition 
period.  Rule  15d-lt)  currently  has.no 
parallel  provision." 

While  current  Rule  t9a-10(b)  applies 
to  successions  even  where  die  suooessor 
snd  psedecessor  do  not  have  a  tffiferent 
fiscd  year,  dw  proposed  amendaents 
would  spndfy  transition  repartiag 
requirennnits  mdy  for  successor  issuers 
with  a  difierent  fiscal  year  and  from  thst 
of  the  predecessor.  **  No  traasitian 
report  woold  be  requiied  wheie  the 
successsor  issuer  and  the  predecessor 
have  the  same  fiscal  year  end.^  Under 
such  circumstances,  the  successor 
would  continue  on  the  same  reporting 
schedule  as  that  of  the  predecessor.*" 

The  proposed  amendments  would 
cava  expliddy  all  successor  issuers,** 
not  just  diose  with  securities  registered 
on  Form  8-B.**  Companies  widi 
reporting  obligations  pursuant  to  section 
15(d)  would  be  covered  by  a  parallel 
provision  sdded  to  Rule  lSd-10.  There  is 
no  reason  to  treat  section  15(d)  company 
successor  issuers  differently  fitim  other 
successor  issuers  in  this  respect** 

The  proposed  rules  for  transition 
reporting  of  successor  issuers  would 
correspond  generally  to  the  transition 
reporting  rules  applicable  when  other 
issuers  diange  their  fiscal  year  end.  The 


•' Bale  Ud-6  (17  cm  2iaLlSd-S|.  like  Rule  Ug-a 
(17  CFR  aiaug-li.  eat*  forth  repartiag  laquiiaaenU 
of  suoeaa*oriBauac*,4Mt  doe*  not  spadfy 
requireaMals  for  transitioa  repotting  of  sacc«**or 


"See  prnpe— d  Rules  13a-10(e)  amd  1Sd-M(e). 

**  Oliiar  cwnat  nparflng  raquiteaMnt*  for 
successor  issaer*  and  the  Diviaien'*  cunani 
inteiyiaUve  poailioM  rfspsrting  djsetesaras  by 
successor  issuers  would  not  be  aBscted.  In 
particular,  where  there  is  a  change  in  aocoonting 
Imsis  i>elwaen  the  successor  and  predecessor,  the 
quarteriy  or  annual  report  for  the  period  in  which 
tlie  aiircassion  oocars  would  be  reqaired  to  state 
separalaly  the  income  and  cash  ilmv  stataaieats  to 
reflect  the  periods  prior  and  subsequent  to  the 
SMCoeasion. 

•«&e  Raica  Ug-3  and  Ud-«. 

•>  SIse  Rale  12l>-2  (17  CFS  a«ai2b-2].  which 
defines  suocasatoo  and.  oosreiattvaiy.  aaocaaaor. 

**  Cunanliy.  many  saceeasioas  an  lepoftad  on 
Fons  B-K  to  liea  «f  FoM  S.«L  See  Ralea**  No.  34- 
9072  (FMmanr  ia  MTll  (3S  FB  SHMi. 

**Whaa*lh»  saaraaaai  l**uw  and  tha 
prsdecaiaoi  faawa  a  dJlfawt  Bacal  year  aail  — d  the 
suceeaaion  i*  aaieiy  far  the  ywpaaa  af  fanaiag  a 
holding  aaayayarctaaglng  the  atoteal 
inoonMtatian,  dta  MMoaaeian  amaid  ha  viaawd  aa 
any  other  ckaas*  to  flseal  year  and  not  aahtaai  to 
the  fmviaiaw  af  psapoead  Rale*  Ma-MM  asKi  tsd- 
tO(e). 


principal  difference  would  be  the  period 
covered  in  the  tronsitian  report  Under 
the  proposals,  the  transition  period  to  be 
reported  1^  saocsssor  issuers  would  end 
on  the  date  of  the  suooessioB.  rather 
than  on  the  last  day  of  the  old  fiscal 
year,  in  order  for  the  transition  report  to 
reflect  the  predecessor's  operations 
separatdy  from  those  of  the  combined 
entify. 

As  with  the  proirased  rules  generally 
governing  changes  in  fiscal  year,  the 
proposed  amendments  would  require, 
for  a  transition  period  shorter  than  six 
mondis,  the  sutxsessor  issuer  to  file  a 
transition  report,  cuntaining  iMormation 
about  the  predecessor,  on  Form  10-Q 
Willi  unaudited  financial  statements. 
The  report  would  be  filed  45  days  after 
the  date  of  the  soccessioB  The  next 
annaal  report  of  the  successor  issuer 
wotdd  be  required  to  indude  sudited 
statements  <rf  income  and  cash  flow  for 
the  transition  period  For  a  transition 
period  of  six  or  more  months,  the 
successor  issuer  would  be  required  to 
file  the  transition  report  on  Form  10-K 
%trith  audited  financ^l  statements  90 
days  after  the  date  of  the  succession. 

g.  Transition  Reporting  for  Foreign 
Private  Issuers.  Foreign  private  issuers 
that  file  annual  reports  on  Form  20-F  •* 
are  not  required  to  file  quarteriy  reports 
on  Form  10-Q.  TTiese  issuers  are 
required  to  file  annual  reports  on  Form 
20-F  within  six  months  after  tbe  end  of 
the  fiscal  year.  Current  Rules  13a-40  and 
15d-10  do  not  address  separately  the 
transition  reporting  requirements  of 
foreign  private  issuers. 

A  dumge  in  fiscal  year  has  been  rare 
for  foreign  private  issuers,  and  the 
resulting  transition  reporting  obligations 
have  been  addressed  on  a  case-by-case 
basis.  The  factors  taken  into  accoimt 
have  included  the  different  reporting 
obligations  of  sudi  issuers  under  U.S. 
law,  and  the  different  reporting 
requiremens  and  practices  of  the 
domicile  country. 

The  Commission  is  proposing 
amendments  to  Rules  13a-10  and  15d-10 
that  would  set  forth  separate  transition 
reporting  requirements  for  foreign 
private  issuers.**  Under  the  proposed 


**Fonn  20-F  is  used  by  foreign  private  issuers  as 
a  registration  statement,  as  well  as  an  annual 
report.  A  Canadian  foreign  private  issuer  may  use 
Form  20-F  as  eitlier  a  registration  statement  or 
annual  report  only  if  the  issaer  does  not  have  or  had 
not  had  during  the  12  months  prior  to  the  filing  of 
the  registration  statement  or  annaal  report  any  dass 
of  securities  registered  under  section  12(bJ  |1S 
U.S.C  78;(b)]  or  a  reporting  obligation  under 
Section  15(d)  and  such  issuer  had  not  issued  its 
secarities  in  a  transaction  to  acqqfre  by  merger. 
consolidatian.  exchange  of  aacorities  or  acqmsition 
of  aaaato  another  iaaaer  that  fliad  or  was  required  to 
file  aa  ■aiial  report  an  Foms  IS-K. 

•5te  prapssed  Ride*  lSa-10|q  and  lSd-U(f). 


aniendBients,  a  foreign  private  issuer 
that  has  changed  its  fiscal  year  end 
would  be  required  to  file  a  Form  20-F  to 
report  on  any  transition  period. 
However,  where  the  transition  report 
covers  a  transition  period  of  less  than 
six  mondis,  the  issuer  would  be  required 
to  respond  only  to  a  limited  number  of 
spet:ified  items  on  Form  20-F.  These 
items,  wldcfa  cover  most  of  the  subjects 
covered  in  a  Form  10-Q,  indude:  Item  3, 
Legal  Pnx»edings;  Item  S, 
Management's  Discussion  and  Analysis 
of  Finandal  Condition  and  Results  of 
Operations;  Item  15,  Defaults  Upon 
Senior  Securities:  Item  16,  Changes  in 
Securities  and  Changes  in  Securify  for 
Registered  Securities;  and  either  Item  17 
or  18,  Fmancial  Statements.**  The 
Commission  requests  comment  on  the 
appropriateness  of  the  Items  selected 
and  on  whether  additional  Form  20-F 
Items  should  be  induded. 

Unaudited  financial  statements  would 
be  permitted  in  a  transition  report  on 
Form  20-F  covering  a  period  of  less  than 
six  months  if  the  next  annual  report  on 
Form  20-F  induded  audited  statements 
of  income  and  cash  flow  for  the 
transition  period.  Comment  is  requested 
on  whether,  alternatively,  the 
Commission  should  permit  forei^ 
private  issuers  to  file  transition  reports 
on  Form  20-F  responding  onfy  to  the 
selected  Items  and  including  unaudited 
financial  statements  where  the 
transition  period  is  six  of  fewer  months 
in  length,  rather  than  less  than  six 
months,  in  view  of  the  semi-annual 
interim  financial  reporting  that  is 
required  by  some  exchanges  or  is 
customary  for  some  foreign  private 
issuers.  Comment  also  is  soUdted  on 
whether  the  Commission  should  excuse 
foceign  private  issuers  from  providing 
financial  statements  in  transition  reports 
for  periods  shorter  than  six  months  if 
they  at>e  not  required  otherwise  to 
develop  such  statements  under  the  laws 
or  practices  ai  their  domicile  coimtry,  or 
any  exchange  upon  which  their 
securities  trade.  If  such  an  exception 
were  made,  the  Commission  would  not 
anticipate  relieving  such  issures  of  the 
obligation  of  file  audited  financial 
statements  covering  such  transition 
periods  when  the  next  audited  finandal 
statements  are  required  to  be  filed. 

Where  a  transition  report  on  Form  20- 
F  covers  a  period  of  six  or  more  months, 
the  foreign  private  issiu%  would  be 
required  to  respond  to  all  of  the  items  to 


**  The  only  subject  covered  in  a  separate  Item  in 
Form  tO-Q  that  would  not  be  included  in  a 
transition  report  on  Fonn  SS-F  is  the  •eborission  of 
matters  to  a  secarity  bolder  ««te.  Hiis  s^b(ect  is  net 
covered  as  a  separate  Item  in  Form  i 
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which  sudi  issuers  must  respond  when 
Form  20-F  is  used  as  an  annual 
reporting  form."  Audited  financial 
statements  would  be  required  for 
transition  reports  on  Form  20-F  that 
cover  a  period  of  six  or  more  months. 
The  proposals  would  specify  that  a 
transition  report  on  Form  20-F  shall  not 
cover  a  period  longer  than  12  months. 
Technical  changes  also  are  proposed  to 
make  the  description  and  cover  sheet  of 
and  General  Instructions  to  Form  20-F 
consistent  with  the  proposed 
amendments. 

The  proposed  amendments  would 
require  that  a  transition  report  on  Form 
20-F  covering  a  period  of  less  than  six 
months  be  filed  within  three  months 
after  either  the  close  of  the  transition 
period  or  the  date  of  the  determination 
to  change  the  fiscal  year,  whichever  is 
later.  A  three  month  filing  period  is 
proposed  because  of  the  difficulties 
foreign  private  issuers  may  have  in 
preparing  reports  not  reqidred  by  the 
laws  or  customs  of  their  domicile 
countries  or  exchange  upon  which  their 
securities  are  traded.  The  Commission 
requests  comment  as  to  whether  the 
proposed  three  month  filing  period  is  too 
long  for  investors'  needs  and  whether  a 
shorter  period  such  as  two  months  of  45 
days,  should  be  used.  Comment  also  is 
solicited  on  the  problems  foreign  private 
issuers  may  have  in  complying  with  a 
three  month  filing  requirement  and 
whether  the  period  should  be  longer, 
such  as  four,  five  or  six  months. 

Under  the  proposals,  a  transition 
report  on  Form  20-F  covering  six  or 
more  months  would  required  to  be  filed 
within  six  months  after  the  lat^r  qf  the 
close  of  the  transition  period  or  the  date 
of  the  determination  to  change  the  fiscal 
year.  The  six  month  filing  period 
proposed  parallels  the  period  provided 
for  annual  reports  on  Form  20-F. 
Comment  is  requested  on  the  proposed 
six  month  filing  period,  and  whether  a 
shorter  period,  such  as  three  or  four 
months,  should  be  used.  Finally, 
comment  also  is  requested  on  whether 
separate  provisions  for  the  transition 
reporting  obligations  of  foreign  private 
issues  are  necessary  or  wheUier  such 
obligations  should  continue  to  be 
determined  on  a  case-by-case  basis. 

h.  Reporting  Fiscal  Year  Changes  on 
Form  8-K.  The  Commission  also  is 
proposing  amendments  to  require  an 
issuer  to  report  in  a  Form  8-K  its 
decision  to  adopt  a  new  fiscal  year  in 
response  to  a  new  Item  6.  Under  the 
proposals,  the  issuer  would  report  both 


the  date  of  its  determination  to  diange 
its  fiscal  year  end  and  the  date  of  its 
new  fiscal  year  end.*"  A  current  report 
on  Form  8-K  would  be  required  to  be 
filed  within  IS  days  after  the  date  of  the 
issuer's  determination  to  change  its 
fiscal  year  end.  Formalizing  the  means 
of  notifying  shareholders  and  the  trading 
maricets  of  a  change  in  reporting  periods 
should  eliminate  confusion  and 
misapprehension  as  to  the  reasons  for 
issuers'  financial  reports  not  being  filed 
and  should  provide  an  orderly  and 
reliable  mechanism  for  getting  news  of 
the  change  to  investors. 

i.  Filing  Fees  and  Extensions  of  Time. 
Rules  13a-13  and  15d-13  do  not  require 
a  filing  fee  for  quarterly  reports  on  From 
10-Q.  Rules  13a-l«»  and  ISd-l'". 
however,  do  requre  issuers  to  pay  a  $250 
filing  fee  upon  filing  an  aimual  report. 
The  current  rules  do  not  address  filing 
fees  for  transition  reports,  even  though 
transition  reports  currently  are  filed  on 
the  anual  reporting  form.  The  proposed 
amendments  to  Rules  13a-10  and  lSd-10 
would  make  it  explicit  that  no  filing  fee 
is  required  for  a  transition  report  '* 

The  Commission  also  is  proposing 
amendments  to  Rule  12b-25,  Form  12b- 
25.  and  the  description  of  the  Form.  Rule 
12b-25  provides  an  extension  of  time  for 
filing  if  an  issuer  gives  notification  of 
Form  12b-25  of  its  inability  to  file  on  a 
timely  basis  a  report  on  Form  10-K.  20- 
F,  11-K,  10-Q  or  N-SAR  and  the  reasons 
therefor.  The  proposed  amendments 
would  add  transition  reports  to  those 
reports  covered  by  the  Rule  and  Form.^* 
Consistent  with  the  current  extension 
periods  for  Forms  10-K  and  10-Q.  the 
extension  for  a  transition  report  on  Form 
10-K  would  be  15  calendar  days  after 
the  due  date  and  the  extension  for  a 
transition  report  on  Form  10-Q  five 
calendar  days  after  the  due  date. 

j.  Transition  Reporting  for  Investment 
Companies.  Instead  of  ^ng  aimual  and 
quarterly  reports  on  Forms  10-K  and  10- 
Q,  registered  management  investment 
companies  file  semi-annual  reports  on 
Form  N-SAR,  while  unit  investment 
trusts  file  only  annual  reports  on  Form 
N-SAR."  Therefore,  the  Commission  is 


"  See  Genwai  bntniction  G(b)  of  Form  ao-F 
^Mcifjring  that  an  annual  report  on  Fonn  2&-F  ihall 
iadade  Urn  infomation  specified  in  Parti  L  ni  and 
n^  of  the  Fonn. 


**  See  ditcusaioo  of  the  prtivisions  on  changing  a 
fiscal  year  after  the  end  of  that  particular  year  at 
Q.A.Zb..  supra. 

**  17  CFR  240. 13«-1. 

">  17  CFR  240. 15d-l. 

V  See  proposed  Rule*  13a-ia(h)  and  15d-10(h). 

"  See  proposed  Rule  12l>-26(a)  and  (b)(2)(U). 

"  See  Rules  30a-l  and  aob-l  under  the 
Investment  Company  Act  (17  CFR  27a30a-I  and 
270.30bl-l].  Form  N-SAR  ia  filed  under  Iwth  the 
Exchange  Act  and  the  Investment  Company  Act. 


proposipg  to  (1)  exempt  registered 
investinent  compaides  from  Rules  13a- 
10  and  15d-10.  "**  and  (2)  adopt  a  new 
Rule  under  the  Investment  Company  Act 
specifying  their  transition  reporting 
obligations.''*  The  new  Rule  would 
require  investment  companies  that 
change  their  fiscal  year  end  to  file  a 
report  on  Form  N-SAR  within  60  days  of 
either  the  close  of  the  resulting 
transition  period  or  the  date  of  the 
determination  to  change  the  fiscal  year, 
whichever  is  later.'* 

Under  the  proposed  Rule,  the 
transition  report  filed  by  a  management 
investment  company  would  cover  a 
period  no  longer  than  six  months,  and  a 
report  filed  by  a  unit  investment  trust 
would  cover  a  period  no  longer  than  12 
months.  These  are  the  periods  ordinarily 
covered  by  a  report  on  Form  N-SAR. 
The  new  Rule  would  not  specify  the 
period  the  transition  report  must  cover 
and,  in  certain  circumstances,  an 
investment  company  would  have  a 
choice  between  two  periods.'"  Like  the 
proposed  amendments  to  Rules  13a-10 
and  15d-10,  proposed  new  Rule  30bl-3 
would  specify  that  no  filing  fee  would  be 
required  for  a  transition  report. 

Comment  is  requested  on  the 
proposed  new  Rule  and.  in  particular, 
whether  the  Commission  should  specify 
the  period  the  transition  report  must 
cover  and.  if  so,  what  that  period  should 
be." 


**  See  proposed  Rules  13a-10(g)  and  lSd-10(g). 

**  5Ss»  proposed  new  faivestmeni  Company  Act 
Rule  30bl-3.  Investment  companies  electing  to  be 
regulated  as  business  development  companies  must 
comply  with  the  Exchange  Act  periodic  reporting 
requirements  applicable  to  entities  other  than 
investment  companies,  including  the  filing  of  forms 
10-K  and  10-Q.  Accordingly,  such  companies  would 
be  subiect  to  the  provisions  of  Exchange  Act  Rules 
13a-10  and  I5d-10  rather  than  prt>posed  new 
Investment  Company  Act  Rule  30bl-3. 

'"  Investment  companies  filing  Form  N-SAR  must 
do  so  within  60  days  of  the  end  of  the  reporting 
period.  See  Rule  30bl-l. 

'"A  management  investment  company  making  a 
determination  on  January  15  to  change  its  fiscal 
year  end  from  December  31  to  February  28  could  not 
file  a  report  for  the  period  from  July  1  to  February  28 
because  the  period  would  be  longer  than  six 
months.  Rather,  the  investment  company  would  file 
a  report,  no  later  than  80  days  after  January  IS, 
either  (1)  covering  the  transition  period  beginning 
July  1  and  ending  August  31  or  (2)  covering  the 
period  from  July  1  to  December  31.  and  then  file,  no 
later  than  80  days  afier  February  2S,  a  report  for  the 
trunsition  period  from  January  1  to  February  2S. 

^*  In  addition,  the  Commisaion  is  proposing 
technical  amendments  to  Rules  8b-U  (17  CFR 
rosb-ie]  and  SObl-Z  (17  CFR  TTOMtl-il  and 
Form  N-SAR  under  An  faiveataani  Company  Act  to 
correct  etroneoua  references  to  Rule  SObl-S.  The 
references  should  be  to  Rule  SObl-l  wUch.  until 
1980,  WM  designated  as  rule  30bl-3.  See  Releaae 
No.  38-6591  (July  1.  ISeS)  (SO  FR  27940). 


3.  Other  Proposed  Financial  Reporting 
Changes.— H.  Amendments  la  ihe 
Accounting  and  Proxy  Rales  To  Permit 
Reliance  on  Nine  Mdnth  Statements. 
Where  an  issuer  has  dianged  its  fiscal 
year,  the  staff  historically  has  accepted 
audited  financial  statements  covering  a ' 
period  of  nine  to  12  montiis  in 
satisfaction  of  various  reiquirements  for 
one  year  of  financial  statements.'" 
Where,  there  is  a  requirement  for  filing 
financial  statements  for  a  multiple  year 
period,  the  filing  of  financial  statements 
that  include  one  period  of  nine  to  12 
months  has  been  deemed  to  satisfy  a 
filing  requireinent  of  one  year,  if  for  all 
other  years  in  the  time  period  financial 
statements  covering  the  full  years  are 
provided.*"  The  Commission  is 
proposing  to  codify  this  practice  by 
adding  new  Ride  3-06  to  Regulation  S-X. 
The  proposed  new  Rule  would  apply  to 
financial  statements  in  proxy  and 
infomiation  statements,  registration 
statements  and  Exchange  Act  reports.** 
A  parallel  provision  would  be  added  to 
the  proxy  rules  iii  the  form  of  a  new 
Note  2  to  Rule  I4a-^){1)  to  provide 
that  separate  audited  financial 
statements  covering  a  conseciitive 
period  of  33  months  or  more,  including 
any;  transition  periods,  would  fulfill  the 
requirement  for  Statenientt  of  income 
and  cash  flow  for  the  three  most  recent 
fiscal  years.**  However,  re^stered 
investment  companies  would  not  be 
covered  by  the  proposed  new  Rule  and 
Note  because  they  are  subject  to 
different  reporting  riequirements.*' 


»•  See  Rule  »-05(b)  of  Regulation  S-X  (17  CFR 
2ia3-05(b)]  and  Rulel4a-3(b)(l)  of  the  proxy  rules. 
Rule  3-05(b)  is  referred  to  in  Form  8-K  under  the 
Exchange  Act  and  the  Securities  Xct  registration 
statement  forms  (except  Form  S-18 117  CFR  239.28J). 

"  See  Rules  J-02(a)  (17  CFR  210.3-02(a))  and  3- 
05(b)  of  Regulation  S-X.  Rule  14a-3(b)(l}  of  the 
proxy  rules,  and  Item  21(d)  of  Form  S-ia  The 
Securities  Act  registration  statement  forms  (except 
Fonn  S-18)  and  Exchange  Act  Forms  B-K.  la  and 
10-K  all  require  financial  statements  prepared  in 
accordance  with  Regulation  S-X. 

"  Where  there  has  been  a  significant  acquisition 
by  the  i.ssucr.  proposed  new  Rule  3-06  also  would 
permit  the  filing  uf  financial  statements  of  the 
company  being  acquired  covering  a  period  of  nine 
to  12  months  in  satisfaction  of  a  requirement  for  one 
year  of  financial  statements,  if  the  required 
financial  statements  for  all  other  periods  cover  the 
full  time  span.  In  addition,  under  the  proposals,  the 
filing  of  financial  statements  covering  a  period  of 
nine  to  12  months  would  satisfy  a  requirement  for 
one  year  of  financial  statementii  where  the 
Commission  so  permits  pursuant  to  Rule  3-13  of 
Regulation  S-X  [17  CFR  210.3-13). 

**  This  provision  also  would*  apply  to  information 
statements.  See  Rule  14o-3(a)(l)  |17  CFR  240.140- 
3(aM1))i  which  requires  that  the  information 
specified  in  Rules  14a-3(b)(l)  through  (b)(ll)  (17 
CFR  240.14a-d(b)(l)-<ll)]  also  be  given  to 
shareholders  who  receive  Information  statements. 

"  See  Rule  3-18  of  Regulation  S^X  (17  CFR  210.3- 
ISJ. 


b.  Amendment  to  Rule  3-12.  An 
amendment' to  Rule  3-12  of  Regulation 
S-X  is  being  proposed  to  assure  more 
timely  financial  statements  of  first-time 
issuers.**  Currentiy,  an  issuer  that  was 
hot  a  reporting  company  before  filing  a 
registration  statement  could  change  its 
fiscal  year  end  and  attempt  to  file  and 
have  declared  effective  a  registration 
statement  with  financial  statements  up 
to  18  and  one-half  months  old.**  The 
proposed  amendment,  which  would 
codify  current  staff  practice,  would 
specify  that  the  most  recent  audifed 
finanical  statements  in  a  registration 
statement  filed  under  the  Securities  Act 
or  on  Form  10  uAder  the  Exchange  Act 
that  relates  to  the  secmities  of  an  npn-  - 
reporting  issuer  may  riot  be  more  than 
one  year  and  45  days  old  at  the  date  of 
effectiveness  of  the  registration 
statement.  The  proposed  amendment 
wduld  apply  only  to  companies  not  yet 
in  the  Exchange  Act  reporting  system 
because  their  financial  and  business 
history  would  not  be  available  to 
investors  and  the  marketplace.  The 
proposed  one  year  and!  45  day  cnitoff  for 
the  age  of  non-reporting  company 
financial  statements  would  be 
consistent  with  those  requirements  (^ 
Rule  3-01  of  Regulation  S-X  that  limit 
the  age  of  the  financial  statements  in  a 
registration  statement  of  a  company  that 
previously  has  not  been  reporting 
pwsuant  to  the  requirements  of  the 
Exchange  Act.** 


'  **  See  proposed  tiew  paragraph  (d):  current 
paragraphs  (d)  and  (e)  would  be  redesignated. 

•*  Rule  3-01(b)  of  Regulation  S-X  [17  CFR  210J- 
01(b)]  permits  specified  registrants  to  use  unaudited 
financial  statements  that  are  at  least  as  current  as 
the  third  fiscal  quarter  of  the  most  recently 
completed  fiscal  year  if  their  registration  statement 
is  filed  within  45  days  after  Ihe  end  of  the  most 
recent  fiscal  year.  Thus,  under  the  current  rules,  a 
first-time  registrant  under  the  Securities  Act  with  a 
December  31, 1967  year  end  that  changed  its  year 
end  in  1088  to  May  31. 1968  could  file  unaudited 
financial  statements  covering  the  transition  period 
from  January  1, 1988  through  May  31, 1968  and 
unaudited  financial  statements  covering  the 
subsequent  nine  months  ending  February  28, 1989  in 
a  registration  statement  and  attempt  to  have  that 
registration  statement  declared  effective  on  July  14, 
1969.  The  most  recently  audited  financial 
slatements  In  the  registration  statement  would 
covep  the  year  ending  December  31, 1987. 

**  Rule  3-01(b)  provides  thai  the  audited  financial 
statements  of  the  prior  fiscal  year  m<«y  not  be  used 
more  than  45  days  after  the  end  of  the  current  fiscal 
year,  unless  the  specified  cinnmislances  in  Rule  3- 
01(c)  (17  CFR  210.3-01(c)]  exist,  which  include  the 
requirement  that  the  registrant  be  filing  reports 
pursuant  to  section  13  (15  \J.SC  7em)  or  15(d).  In 
addition.  Rule  3-01(e)  [17  CFR  210.3-01(a))  requires 
a  registrant  that  has  been  in  existence  for  less  than 
one  fiscal  year  to  file  audited  financial  statements 
within  135  days  of  the  d-ie  of  filing  the  registration  . 
statement 


B.  Quarterly  Reporting:  First  Report  to 
be  Filed  oh  Form  10^  Current  Rules 
13a-T3  and  15d-13  require  that  after  an 
issuer's  first  registration  statement 
becomes  effective,  reports  be  filed  on 
Form  10-Q  commencing  with  the  first 
quarter  ending  after  effectiveness. 
Because  financial  statements  in  a 
registration  statement  may  be  up  to  134 
days  old  when  Lhe  registration 
statement  becomes  effective.*^  a 
registrant  with  a  December  31  year  end 
whose  registration  statement  became 
effective  on  April  14,  including  financial 
statements  as  of  December  31  of  the 
prior  yean  would  not  be  requiried  to  file 
a  quarterly  report  for  the  quarter  ending 
oaMarch  31.  Instead,  the  re^strant 
would  be  required  to  file  its  first  report 
oh  Fonn  10-Q  for  the  quarter  ending 
June  30. 

The  proposed  amendments  to  these 
rules  eliminate  any  such  gap  in  the 
reporting  period  between  the  financial 
information  included  in  a  registration 
statement  and  the  first  report  on  Form 
10-Q.  Under  the  proposals,  the 
registrant  described  above  would  be 
required  to  file  a  quarterly  report  for  the 
quarter  ending  March  31.**  llie 
requirement  to  file  quarterly  reports 
would  commence  with  the  first  fiscal 
quarter  following  the  most  recent  fiscal 
year  or  fiiU  quarter  for  which  financial 
stalemehts  were  included  in  the 
registi-ation  statement,** 

As  proposed,  a  first-time  registrant 
would  be  required  to  file  its  first  Form 
10-Q  the  later  of  45  days  after  the 
effectiveness  of  the  registration 
statement,  pr  the  date  oil  which  such 
report  vvould  have  been  required  to  be 
filed  if  the  issuer  had  been  a  reporting 
company  as  of  its  last  fiscal  quarter. 
Thus,  the  registrant  described  above 
would  be  required  to  file  its  first 
quarterly  report  for  the  quarter  ending    . 
March  31  within  45  days  after  April  14, 
the  date  of  effectiveness.  As  is  currently 
the  case,  first-time  registrants  generally 
would  be  required  to  commence  filing 
quarterly  reports  at  the  time  specified, 
regardless  of  whether  they  have 
operations  during  this  period.** 


•*  Rule  3-12(a)  of  Regulation  S-X  (17  CFR  210.3- 
12<a)]. 

••  Cf.  Rule  lbd-2  (17  CFR  240.15d-2).  which 
elimir\ate8  a  similar  reporiing  gap  by  requiring  an 
issuer  whose  registration  statement  becomes 
effective  after  a  fiscal  year  end  without  financial 
statements  as  of  such  fiscal  year  end  in  the 
prospectus  to  file  a  special  report  within  90  days  of 
effectiveness  on  the  form  appropriate  for  aimual 
reports  of  the  registrant.  The  special  report  must 
include  audited  financial  statements  for  the  last  full 
fiscal  year. 

••  See  proposed  Rules  13a-13(8)  and  lSd-13|a). 

*o  Generally,  the  staff  has  taken  the  position  that 
registrants  under  the  Securities  Act  whose 

Continu*HJ 
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IIL  Request  For  Commento  , 

t 
Any  interested  petsons  wishing  to 
submit  written  comments  on  the 
proposed  amendments  to  Exchange  Act 
Rules  12b-25. 13a-ia  13a-13, 14a-3. 
15d-ia  and  15d-13,  Fonns  8-K.  10-K. 
10-Q,  20-F,  and  12b-25,  proposed  new 
Investment  Company  Act  Rule  30bl-3, 
the  proposed  amendments  to  Investment 
Company  Act  Rules  8b-16  and  30bl-2 
and  Form  N-SAR,  proposed  new  Rule  3- 
06  and  the  proposed  amendment  to  Rule 
3-12  of  Regulation  S-X,  as  weQ  as  on 
other  matters  that  might  have  an  impect 
on  the  proposals  contained  herein,  are 
requested  to  do  so.  The  Commission 
also  requests  comment  on  whether  the  * 
proposed  rules,  if  adopted,  would  have 
an  adverse  effect  on  competition  that  is 
neither  necessary  nor  appropriate  in 
furthering  the  purposes  of  the  Exchange 
Act.  Conunents  on  this  inquiry  will  be 
considered  by  the  Commission  in 
complying  with  its  responsibilities  under 
Section  23(a)  of  the  Exchange  Act.»» 

IV.  Cost-Benefil  Analysis 

To  evaluate  the.costs  and  benefits 
associated  with  the  proposed 
amendments  to  Exchange  Act  Rules 
12b-25. 13a-10, 14a-3,  and  15d-10, 
Forms  8-K.  10-K.  10-Q.  20-F.  and  12b- 
25,  proposed  new  Investment  Company 
Act  Rule  30bl-3,  the  proposed 
amendments  to  Investment  Company 
Act  Rules  8b-16  and  30bl-2  and  Form 
N-SAR.  proposed  new  Rule  3-06  and  the 
proposed  amendment  to  Rule  3-12  of 
Regulation  S-X  the  Commission 
requests  commentators  to  provide  views 
and  data  as  to  the  costs  and  benefits 
associated  with  these  proposals. 

The  proposed  amendments  to  Rules 
13a-10  and  15d-10  would  require  Aat 
transition  reports  be  filed  for  all 
transition  periods,  including  those  of 
less  than  thiee  months.  Cunently, 
transition  reports  are  not  required  for 
transition  periods  of  less  than  three 
months,  although  separate  audited 
financidl  statements  must  be  filed  to 
report  on  such  transition  periods  with 
the  issuer's  next  annual  report  This 
charige  could  result  in  some  additional 
reporting  costs  to  those  issuers  that 
change  their  fiscal  year  end  by  less  than 
three  months,  although,  in  light  of  the 


registration  dalemenls  are  declared  effective 
»hortl>-  before  the  end  of  their  fiscal  year,  thereby 
creating  Exchange  Act  reporting  requirement! 
pursuant  to  lection  15(d).  are  required  to  file  annual 
and  quarterly  reports  even  where  the  registrant  has 
not  commenced  operations:  for  example,  where  the 
registrant  is  in  the  process  of  a  best  efforts  olfering 
and  has  not  yet  met  the  minimum,  or  where  an 
acquisition  by  the  registrant  has  not  yet  been 
completed  pending  regntatory  spprovaL 
•'15U.S.C.78w(b). 


subsequent  auditing  requirement,  micli 
costs  may  not  be  significant 

On  the  other  hand,  the  proposals 
would  permit  domestic  issuers  to  Hie 
transition  reports  covering  transition 
periods  shorter  than  six  months  on  the 
abbreviated  reporting  format  of  Form 
10-Q.  Foreign  private  issuers  would  use 
Form  20-F  and  respond  only  to  certain 
specified  items.  As  all  transition  reports 
cunently  are  required  to  be  filed  on  the 
more  lengthy  and  comprehensive  annual 
reporting  forms,  this  change  could  result 
in  substantial  cost  savings  for  those 
issuers  that  change  their  fiscal  year  end 
by  three  but  less  than  six  months. 

The  proposals  also  would  require 
issues  to  file  a  Form  6-K  aimouncing  a 
change  in  fiscal  year  end.  which  could 
impose  some  additional  costs.  However, 
the  other  proposals  generally  would 
codify  current  rule  interpretations  by  the 
staff,  which  would  provide  specific 
guidance  to  issuers  on  the  transition  and 
quarterly  reporting  requirements  and 
lessen  administrative  burdens  on  the 
Commission  in  responding  to  inquiries 
concerning  such  requirements.  Further, 
the  proposals  would  clarify  and  thereby 
provide  certainty  for  the  transition  and 
quarterly  reporting  requirements  when 
an  issuer  changes  its  fiscal  year  end. 

The  proposed  new  Rule  under  the 
Investment  Company  Act  which  is 
tailored  to  an  investment  company's 
annual  or  semi-annual  reporting 
obligations,  would  codify  and  clarify 
current  practices  and  should  not  impose 
any  new  costs  or  obligations  on 
investment  companies. 

The  Commission  also  requests  views 
and  data  as  to  the  costs  and  benefits 
associated  with  amending  Rules  13a-13 
and  15d-13  to  require  a  new  registrant 
to  file  its  first  report  on  Form  10-Q  for 
the  first  quarterly  period  other  than  the 
fourth  quarter  enchng  after  the  annual  or 
quarterly  period  covered  by  the  most 
recent  financial  statements  included  in 
its  effective  registration  statement  This 
proposed  revison  would  benefit 
investors  by  providing  more  timely  and 
complete  finandal  information^bout  a 
first-tirae  registrant  for  the  period 
following  the  latest  financial 
information  in  an  effective  registration 
statement 

V.  Summary  of  Initial  Regulatory 
FlexibiHty  Analysis 

An  Initial  Regulatory  Flexibility 
Analysis  in  accordance  with  5  U.S.C. 
603  has  been  prepared  concerning  the 
proposed  amendments  to  Exchange  Act 
Rules  12b-25, 13a-10, 13a-13. 14a-3, 
15d-ia  and  15d-13.  Forms  8-K,  10-K. 
10-Q,  20-F.  and  12b-25,  proposed  new 
Investment  Company  Act  Rule  30bl-3 


and  the  proposad  aaandments  to 
Investment  QMspajiy  Act  Rtdes  6b-15 
and  30bl-2  and  Form  N-SAR.  proposed 
new  Rule  3-06  and  the  proposed 
ameiuiment  to  Rule  3-12  of  Regulation 
S-X.  The  analysis  notes  that  the 
proposed  amendments  are  intended  to 
update  the  roles  concerning  transition 
reporting,  integrate  them  with  the 
current  periodic  reporting  system,  codify 
staff  rule  interpretations  and  address 
issues  concerning  quarterly  reporting 
raised  repeatedly  by  registrants  when 
changing  their  fiscal  year  end  The 
proposed  amendnunts  to  the  quarterly 
reporting  rules  are  intended  to  eliminate 
a  reporting  gap  by  modifying  the  period 
for  which  a  new  ;«gistrant's  first 
quarterly  report  must  be  filed. 

The  proposed  amendments  to  Rules 
13a-W  and  lSd-10  may  not  result  in  any 
significant  increase  in  reporting, 
recordkeeping  or  compliance 
requirements,  althought  the  Commission 
has  solicited  comment  on  the  additional 
costs,  if  any.  of  reporting  on  transition 
periods  of  less  than  three  months,  given 
the  requirement  that  audited 
information  covering  such  periods  be 
filed  with  the  issuer's  next  aimual 
report  These  proposed  amendments 
may  result  in  a  significant  decrease  in 
reporting,  recordkeeping  or  compliance 
requirements  for  those  issuers  that 
change  their  fiscal  year  end  by  three  but 
less  than  six  months.  The  proposed 
amendments  to  Form  B-K  and  to  Rules 
13a-13  and  15d-13  may  result  in 
additional  reporting  requirements  for 
some  issuers.  However,  the  other 
proposed  amendments  would  neither 
increase  nor  decrease  reporting, 
recordkeeping  or  compliance 
requirements.' 

The  following  significant  alternatives 
were  considered:  (1)  the  establishment 
of  difliering  compliance  or  reporting 
requirements  or  timetables  that  take  into 
account  the  resources  available  to  small 
entities;  (2)  the  clarification, 
consolidation  or  simplification  of 
compliance  and  reporting  requirements 
for  small  entities;  (3)  the  use  of 
performance  rather  than  design 
standards;  and  (4)  an  exemption  from 
coverage  of  the  rules,  or  any  part 
thereof,  for  small  entities.  Such 
alternatives,  however,  were  found  not  to 
be  con»stent  with  the  goals  of  the 
Exchange  Act  as  it  relates  to  the 
protection  of  investors.  A  copy  of  the 
analysis  may  be  obtained  by  contacting 
Barbara  ].  Green.  Office  of  Disclosure 
Policy,  IMvisioB  of  Corporation  Finance, 
Securities  and  Exchange  Commission. 
450  Fifth  Street  NW.,  Washington.  DC 
20549. 
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VL  Appendix 

1.  Examples  of  Reporting  Under  the  Rule 
Proposals  for  a  Domestic  Issuer  with  a  Dec 
31  Year  End  that  Files  Periodic  Reports 
Pursuant  to  Section  13  or  15(d)  of  the 
Exchange  Act 

a.  Decision  made  early  in  year  to  change 
year  end  to  date  already  past  with  resulting 
transition  period  shorter  than  six  months: 
On  March  1, 1988  the  issuer  decides  to 

change  year  end  to  Ian.  31, 1968 
.    —15  days  after  March  1, 1988  would  file  an 

—90  days  after  Dec.  31. 1987  «w>uld  file  a 
10-K  covering  full  year  from  Jan.  1, 1987 
through  Dec  31. 1987 

—45  days  after  March  1, 1968  iMWd  file  a 
transition  report  on  Form  10-Q  covering 
the  transition  period  from  Jan.  1, 1988 
through  Jan.  31, 1968 

-^5  days  after  April  30, 1988  would  Pile  a 
10-Q  covering  the  first  quarter  ending 
April  aa  1988  of  the  new  fiscal  year,  with 
regular  timing  of  quarterly  an^  annual 
reporting  continuing  thereafter;  the  10-K 
covering  the  fuU  year  from  Feb.  1, 1968 
through  Jan.  31, 1989  would  include 
audited  fmancial  statements  for  the 
month  of  January  1968 

b.  Decision  made  early  in  year  to  change 
y6ar  end  to  future  date  with  resulting 
transition  period  shorter  than  six  months: 
On  Feb.  1, 1988  the  issuer  decides  to  change 

year  end  to  May  31, 1988 

—15  days  after  Feb.  1, 1988  would  file  an  8- 
K 

—90  days  after  Dec.  31. 1987  would  file  a    > 
10-K  covering  full  year  from  Jan.  1, 1967 

■   through  Dec  31, 1987 
.  — Either  45  days  after  Feb.  29, 1988  would 
file  a  10-Q  covering  the  period  ending 
Feb.  29, 1988  coinciding  with  a  quarter  of 
the  new  fiscal  year  or  45  days  after 
March  31, 1988  would  file  a  10-Q 
covering  the  quarter  ending  March  31, 
1988  of  the  old  TiBcal  year 
'—45  days  after  May  31. 1968  would  file  a 
transition  report  on  Form  10-Q  covering 
the  transition  period  from  Jan.  1, 1988 
through  May  31, 1988 

—45  days  after  Aug.  31, 1988,  would  file  a 
10-Q  covering  the  first  quarter  ending 
Aug.  31, 1968  of  the  new  flscal  year,  with  ' 
regular  timing  of  quarterly  and  annual 
reporting  continuing  thereafter;  the  10-K 
covering  the  fiiU  year  bom  June  1, 1088 
through  May  31, 1969  would  include 
audited  financial  statements  for  Jan.  1, 
1988  through  May  31, 1988 

c  Decision  made  early  in  year  to  change 
year  end  to  future  date  with  resulting 
transition  period  six  months  or  longer 
On  Feb.  1. 1668  the  Issuer  decides  to  change 
year  end  to  Sept  30, 1988 

—15  days  after  Feb.  1, 1988  would  file  an  8- 
K 

—90  days  after  Dec  31, 1967  would  file  a 
10-4C  covering  hill  year  from  Jan.  1, 1967 . 
through  Dec  31, 1967 

—45  dayb  after  March  31, 1968  and  June  30 

'  1968  would  file  10-Qs  covering  the 
quarters  endii^March  3i;  1988  and  June 
30. 1988.  respectively 

.—OQ  dsys  after  Sept  30. 1968  would  file  a 

. .   tcsnsition  rqtort  on  Fonn  10-K  covejrlng.c 


the  transition  period  from  Jan.  1, 1968 
through  Sept  30  1988 
—45  days  after  Dec  31, 1968,  would  file  a 
10-Q  covering  the  first  quarter  ending 
Dec.  31, 1988  of  the  new  fiscal  year,  with 
regular  timing  of  quarterly  and  annual 
reporting  continuing  thereafter 

d.  Decision  made  late  in  year  to  change 
year  end  to  date  already  past  with  resulting 
transition  period  shorter  than  six  months 
On  Nov.  1, 1988  the  issuer  decides  1o  change 

year  end  to  Jan.  31, 1968 

— 45  days  after  Sept.  30 1988  would  file  a 
10-Q  covering  the  quarter  ending  Sept. 
30, 1968  of  the  old  fiscal  year 

—15  days  after  Nov.  1, 1988  would  file  an 
8-K 

—45  days  after  Nov.  1, 1988  would  file  a 
transition  report  on  Form  10-Q  covering 
the  transition  period  from  Jan.  1, 1968 
through  Jan.  31. 1988 

— 90  days  after  Jan  31, 1989  would  file  a  10- 
K  covering  full  year  from  Feb.  1, 1988 
through  Jan.  31, 1989,  with  regular  timing 
of  quarterly  and  annual  reporting 
continuing  thereafter  the  10^  would 
include  audited  financial  statements  for 
January  1968 

e.  Decision  made  late  in  year  to  change 
year  end  to  date  already  past  with  resulting 
transition  period  six  months  or  longer 

On  Nov.  1, 1988  the  issuer  decides  to  change 
year  end  to  Sept.  30. 1988 

— ^15  days  after  Nov.  1, 1968  would  file  an 
d-K 

—00  days  after  Nov.  1, 1988  would  file  a 
transition  report  on  Form  10-K  covering 
the  transition  period  from  Jan.  1, 1988 
through  Sept.  30, 1988 

— 45  days  after  Dec.  31, 1988  would  file  a 
10-Q  covering  the  first  quarter  ending 
Dec  31, 1988  of  the  new  fiscal  year,  with 
regular  timing  of  quarterly  and  annual 
reporting  continuing  thereafter 

Z.  Examples  of  Reporting  Under  the  Rule 
Proposals  for  a  Management  Investment 
Company  Issuer  With  a  December  31  Year 
End  That  Changes  its  Fiscal  Year 

a.  On  Feb.  1. 1988  decides  to  change  year  end 

to  April  30 
—60  days  after  April  30  would  file  Form  N- 
SAR  covering  the  period  from  Jan.  1  to 
April  30 

b.  On  Feb.  1. 1988  decides  to  change  year  end 

to  Sept  30 
—60  days  after  Mardi  31  would  file  Form 

N-S^  covering  the  period  from  Jan.  1  to 

March  31 
c  On  April  1, 1988  decides  to  change  year 

end  to  Jan.  31 
— 60  days  after  Aril  1  would  file  Form  N- 

SAR  covering  the  period  from  Jan.  1  to 

Jan.  31 

d.  On  Oct  1, 1988  decides  to  change  the  year 

end  to  Nov.  30 
— 60  days  after  Nov.  30  would  file  Form  N- 
SAR  covering  the  period  from  July  1  to 
Nov.  30 

e.  On  Nov.  1, 1988  decides  to  change  the  year 

end  to  Jan.  31 
—60  days  after  Nov.  1  would  file  Form  N- 
SAR  covering  the  period  frt>m  ]viy  1  to 
July  31 
£  On  Nov.  1, 1988  decides  to  change  the  year 
end  to  Sept  30 


—60  days  after  Nov.  1  would  file  Fonn  N- 
SAR  covering  the  period  from  July  1  to   . 
Sept  30 

Vn.  Statutory  Bads 

The  amendments  are  beiitg  proposed 
pursuant  to  Sections  7  and  19(a)  of  the 
Securities  Act  of  1933,  Sections  13, 14, 
15(d)  and  23(a)  of  the  Securities 
Exchange  Act  of  1934.  and  Sections  8, 
30,  and  38  of  the  Investment  Company 
Act  of  1940. 

List  of  SubJecU  in  CFR  Parts  210, 240, 
249, 270  and  274 

Reporting  and  recordkeeping 
requirements,  Securities. 

Vm.  Text  of  Proposed  Amendments 

In  accordance  with  the  foregoing,  Tide 
17,  Chapter  II  qf  the  Code  of  Federal 
Regulations  is  proposed  to  amended  as 
follows: 

PART  210-FORM  AND  CONTENT  OF 
AND  REQUIREMENTS  FOR  HNANCIAL 
STATEMENTS,  SECURITIES  ACT  OF 

1933,  SECURITIES  EXCHANGE  ACT  OF 

1934,  PUBLIC  UTILITY  HOLDING 
COMPANY  ACT  OF  1935,  INVESTMENT 
COMPANY  ACT  OF  1940,  AND 
ENERGY  POLICY  AND 
CONSERVATION  ACT  OF  1975 

1,  The  authority  citation  for  Part  210 
cootinues  to  read,  in  part  as  follows: 

Authority:  Sees.  6,  7. 8, 10, 19  and  Schedule 
A  of  the  Securities  Act  of  1933  (IS  U.S.C.  77f, 
77g,  77h,  77),  77s,  77aa(25)(26))  *  *  * 

2.  By  adding  new  1 210.3-06  to  read  as 
follows: 

{210.3-06    Financial  statsmsnts  covering 
8  period  of  nine  to  twelve  monttts. 

Except  with  respect  to  registered 
investment  companies,  the  filing  of 
financial  statements  covering  a  period  of 
nine  to  12  months  shall  be  deemed  to 
satisfy  a  requirement  for  filing  financial 
statements  for  a  period  of  one  year 
where: 

(a)  The  issuer  has  changed  its  fiscal    . 
year 

(b)  The  issuer  has  made  a  significant 
business  acquisition  for  which  financial 
statements  are  required  under  S  210.3-05 
of  this  chapter  and  the  financial 
statements  covering  the  interim  period 
pertain  to  the  business  being  acquired: 
or 

(c)  The  Commission  so  permits 
pursuant  to  f  210.3-13  of  tiiis  chapter. 
Where  there  is  a  requirement  for  filing 
financial  statements  for  a  time  period 
exceeding  one  year  but  not  exceeding 
three  consecutive  years  (with  not  more 
than  12  months  Included  in  any  period 
reported  upon),  the  filing  of  financial 
statements  covering  a  period  of  nine  to  - 
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12  mondis  shbll  satisfy  a  fihng 
requirement  of  finandisl  statements  for 
one  year  of  that  time  period  only  if  the 
conditions  described  in  either  paragraph 
(a),  (b),  or  (c)  of  this  section  exist  and 
financial  statements  are  filed  that  cover 
the  fiili  fiscal  year  or  years  for  all  other 
years  in  the  time  period. 

3.  By  amending  (  210.3-12  by 
redesi^ating  current  paragraphs  (d)  and 
(e)  as  paragraphs  (e)  and  (f), 
respectively,  and  adding  new  para^aph 
(d)  to  read  as  follows: 

$2103-12  AgsofflnandaistatwnMtsat 
•ffsctiv*  data  of  rsgMraUon  stalsmani  or 
at  maWng  date  of  proxy  statsmanL 

***** 

(d)  The  age  of  the  most  recent  audited 
financial  statements  included  in  a 
registration  statement  filed  under  the 
Securities  Act  of  1933  or  filed  on  Form 
10  [17  CFR  249.210]  under  the  Securities 
Exchange  Act  of  1934  shall  not  be  more 
than  one  year  and  4^  days  old  at  the 
date  the  registration  statement  becomes 
effective  if  the  registration  statement 
relates  to  the  security  of  an  issuer  that 
was  not  subject,  immediately  prior  to 
the  time  of  filing  the  registration 
statement  to  the  reporting  requirements 
of  section  13  or  15(d)  of  the  Securities 
Exchange  Act  of  1934. 


PART  240-GENERAL  RULES  AND  ' 
REGULATIONS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

1.  The  authority  citation  for  Part  240 
continues  to  read,  in  part,  as  follows: 

Authority:  Sec.  23,  48  SUt.  901.  as  amended 
(15  U.S.C.  78w)  •  *  • 

2.  By  amending  9  240.12b-25  by 
revising  p^agraphs  (a)  and  (bl(2Hi^]  to 
read  as  follows:  | 

S24ai2b-2S    Notmeaaon  of  inability  to 
timsly  flto  aa  or  aay  raqulrad  pomon  af  a 
Fonn  10-K,  aD-«%  11-K.  N-8AR  or  1<M2. 

(a)  If  all  or  any  required  portion  of  an 
annual  or  transition  report  on  Form  10-- 
K.  20-F,  11-K  or  a  quarterly  or  transition 
report  on  Form  10-Q  required  to  be  filed 
pursuant  to  sectioo  13  or  15(d)  of  the  Act 
and  the  rules  thereunder  or  if  all  or  any 
portion  of  a  semi-annual,  annual  or 
transition  report  on  Form  N-SAR 
required  to  be  filed  pursuant  to  section 
30  of  the  Investment  Company  Act  of 
1940  and  the  rules  thereunder  is  not  filed 
within  the  time  period  prescribed  for 
such  report,  the  registrant,  no  later  than 
one  business  day  after  the  due  date  for 
such  report,  shall  file  a  Form  12b-25  (17 
CFR  249.322)  with  the  Commission 
which  shall  contain  disclosure  of  Hs 
inability  to  file  the  report  timely  and  the 
reasons  therefor  in  reasonable  detail 


(2)  *  •  • 

(ii)  Bther  the  sul^ect  annual  report, 
semi-annual  report  or  transition  report 
on  Form  10-K.  20-F  or  11-K.  or  portion 
thereof,  will  be  filed  no  later  than  the 
fifteenth  calendar  day  foUowing  tha 
prescribed  due  date  or  the  subject 
quarterly  report  or  transition  report  on 
Form  10-Q.  or  portion  thereof,  will  be 
filed  no  later  than  the  fifth  cal^idar  day 

foUowing  the  presaibed  due  date;  and 

*       *       •       *       « 

3.  By  revising  {  240.13a-10  to  read  as 
follows: 

§24ai3»-10   TransWen  rsperts. 

(a)  Every  issuer  that  changes  its  fiscal 
closing  date  shall  file  a  report  covering 
the  resulting  transition  period  between 
the  dosing  date  of  its  most  recent  fiscal 
year  end  and  the  opening  date  of  its  new 
fiscal  yean  Provided,  however,  That  an 
issuer  shall  file  an  annual  report  for  any 
fiscal  year  that  ended  before  the  date  on 
which  the  issuer  determined  to  change 
its  fiscal  year  end.  In  no  event  shall  the 
transition  report  cover  a  period  of  12  or 
more  months. 

(b)  If  the  transition  period  covers  a 
period  of  six  or  more  months,  a  report 
pursuant  to  this  section  shall  be  filed  for 
the  transition  period  not  more  than  90 
days  after  either  the  close  of  the 
transition  period  not  more  than  90  days 
after  either  the  close  of  the  transition 
period  or  the  date  of  the  determination 
to  diange  the  fiscal  closing  date, 

-whichever  is  later.  The  report  shall  be 
filed  on  the  form  appropriate  for  annual 
rei>ort8  of  the  issuer,  shaU  cover  the 
period  fitnn  the  close  of  the  last  fiscal 
year  end  and  shall  indicate  clearly  the 
period  covered.  The.financial  statements 
for  the  transition  period  filed  therewith 
shall  be  audited.  Finandal  statements, 
which  may  be  unaudited,  shall  be  filed 
for  the  comparable  period  of  the  prior 
year,  or  a  footnote,  which  may  be 
unaudited,  shall  state  for  the 
comparable  period  of  the  prior  year, 
revenues,  gross  profits,  income  taxes, 
income  or  loss  from  continuing 
operations  before  extraordinary  items 
and  cumulative  effect  of  a  change  in 
accounting  principles  and  net  income  or 
loss.  The  effects  of  any  discontinued 
operations  and/or  extraordinary  items 
as  classified  under  the  provisions  of 
generally  accepted  accounting  prindples 
also  shall  be  shown,  if  applicable.  Per 
share  data  based  upon  such  income  or 
loss  and  net  income  or  loss  shall  be 
presented  in  conformity  with  applicable 
accounting  standards. 

(c)  If  the  transition  period  covers  a 
period  of  less  than  six  months,  a  report 
pursuant  to  this  section  shall  be  filed  for 
the  transition  period  not  more  than  45 


days  after  either  the  close  of  the 
transition  period  or  the  date  of  the 
determination  to  chaqge  the  fiscal 
closing  date,  whichever  is  later.  The 
report  shall  be  filed  on  Form  10-Q 
(S  249.30ea  of  this  chapter),  shall  cover 
the  period  from  the  dose  of  the  last 
fiscal  year  end  and  shall  indicate  dearly 
the  period  covered.  The  financial 
statements  filed  therewith  need  not  be 
audited  but,  if  they  are  not  audited,  the 
issuer  shall  file  with  the  first  annual 
report  for  the  newly  adopted  fiscal  year 
separate  aftdited  statements  of  income 
and  cash  flow  covering  the  transiticMi 
period.  "SMiBotes  to  financial  statements 
for  the  transition  period  induded  in  such 
first  annual  report  may  be  integrated 
with  the  notes  to  finandal  statements 
for  the  full  fiscal  period.  A  separate 
audited  balance  sheet  as  of  the  end  of 
the  transition  period  need  not  be  filed  in 
the  annual  report  if  the  audited  balance 
sheet  as  of  the  end  of  the  fiscal  year 
prior  to  the  transition  period  is  filed. 

(d)  Every  issuer  that  changes  its  fiscal 
year  end  shall: 

(1)  Pile  a  quarterly  report  on  Form  10- 
Q  within  the  time  period  specified  in 
General  Instruction  A.l.  to  that  form  for 
any  quarterly  period  (except  the  fourth 
quarter)  of  the  old  fiscal  year  that  ends 
before  the  date  on  which  the  issuer 
determined  to  change  its  fiscal  year  end. 
except  thdt  the  issuer  need  not  file  such 
quarterly  report  if  the  date  on  which  the 
quarterly  period  ends  also  is  the  date  on 
which  the  transition  period  ends; 

(2)  File  a  quarterly  report  on  Form  10- 
Q  (S  249.308a  of  this  chapter)  within  the 
time  specified  in  General  Instruction 
A.I.  to  that  fonn  for  each  quarterly 
period  of  the  old  fiscal  year  within  the 
transition  period.  In  lieu  of  a  quarterly 
report  for  any  quarter  of  the  old  fiscal 
year  within  the  transition  period,  the 
issuer  may  file  a  quarterly  report  on 
Form  10-Q  for  any  period  of  three 
months  within  the  transition  period  that 
coincides  with  a  quarter  of  the  newly 
adopted  fiscal  year  if  the  quarterly 
report  is  filed  within  45  days  after  the 
end  of  such  three  month  period, 
provided  the  issuer  thereafter  continues 
filing  quarterly  reports  on  the  basis  of 
the  quarters  of  the  newly  adopted  fiscal 
year,  and 

(3)  Commence  filing  quarterly  reports 
for  the  quarters  of  the  new  fiscal  year  no 
later  than  the  quarterly  report  for  the 
first  quarter  of  the  new  fiscal  year  that 
ends  after  the  date  on  which  the  issuer 
determined  to  change  the  fiscal  year 
end. 

Not*  to  psfagiaphs  (^  and  (d):  If  it  it  not 
practicable  or  cannot  b«  cost-justified  to 
furnish  in  a  transiflon  report  on  Form  10-Q  or 
a  quaiteriy  report  for  tlie  newdy  adopted 


Bacai  year  fimadal  statemente  £ar 
oorraapending  periods  of  the  prior  year  lAere 
required,  finaacial  statementa  may  b« 
hiraished  for  the  quarten  of  the  prsoeding 
fiscal  year  that  most  nearly  an  comparable  if 
the  issuer  famiriies  an  adnjuate  discussicn 
of  Masonal  and  other  factors  that  oduM 
alhet  the  ooaipatability  of  faifonnation  or 
trends  reflacl«i  as  assessaent  of  the 
conparabihty  of  the  data,  aad  a 
representation  as  to  the  leaaoB  recasting  has 
net  Iwen  undertaken. 

(e)  Every  successor  issuer  wftii 
securities  registered  under  Section  12  of 
this  Ad  tiut  has  a  different  fiscal  year 
from  that  of  its  predecessor(s)  shaH  file 
a  transition  report  pursuant  to  this 
section,  containing  the  required 
information  about  each  predecessor,  for 
the  transition  period,  if  any.  between  tfie 
dose  of  the  fiscal  year  coviered  by  the 
last  animal  report  of  each  predecessor 
and  the  date  of  succession.  If  the 
transition  period  covers  a  period  of  six 
or  more  months,  the  report  shall  be  filed 
for  the  transition  period  on  die  form 
approimate  for  annual  reports  of  the 
issuer  not  more  than  30  days  after  the 
date  of  the  succession,  with  finandal 
statements  in  conformity  with  the 
requirements  set  forth  in  paragraph  (b) 
of  this  section.  If  the  transition  perioid 
covers  a  period  of  less  than  six  months, 
the  report  shall  be  filed  for  the  transitron 
period  on  Form  10-Q  (S  249.30ea  of  this 
chapter)  not  more  than  45  days  after  the 
date  of  the  succession,  with  finandal 
statements  in  conformity  witii  the 
requirements  set  forth  in  paragraph  (c) 
of  this  section. 

(f)(1)  Paragraphs  (a)  through  (e)  of  this 
section  shall  not  apply  to  foreign  private 
issuers  authorized  to  use  Form  20-^ 
(§  249.220f  of  this  chapter)  for  annual 
reports  required  by  Rule  13a-l 
(S  240.138-1)  of  this  chapter). 

(2)  Every  foreign  private  issuer  that 
changes  its  fiscal  closing  date  shall  file  a 
report  covering  the  resulting  transition 
period  between  the  closing  date  of  its 
most  recent  fiscal  year  end  and  the 
opening  of  its  new  fiscal  year.  In  no 
event  shall  a  transition  report  cover  a 
period  longer  than  12  months. 

(3)  If  the  transition  period  covers  a 
period  of  six  or  more  months,  the  report 
for  the  transition  period  shall  be  filed  on 
Form  20-F  responding  to  all  items  to 
which  such  issuer  is  required  to  respond 
when  Form  20-V  is  used  as  an  annual 
report  Such  report  shall  be  filed  within 
six  months  after  either  the  dose  of  the 
transition  period  or  the  date  on  which 
the  issuer  made  the  determination  to 
change  the  fiscal  closing  date, 
whichever  is  later.  The  finandal 
statements  for  the  transition  period  filed 
therewith  shall  be  audited. 


(4)  If  the  transition  period  covers  a 
peiied  of  less  than  six  BMnths,  die 
report  for  the  transition  period  shall  be 
filed  on  Fonn  20^  responding  to  Items 
3,  a  15.  le.  and  17  or  1&  Such  report 
shall  be  filed  widwi  three  months  after 
either  the  dose  of  the  ttansitioB  period 
or  the  date  oo  wUch  the  issuer  made 
the  determination  to  change  the  fiscal 
closing  date,  whichever  is  later.  The 
finandal  statements  required  by  either 
Item  17  or  Item  18  shall  be  furnished  for 
the  transition  period.  Such  finandal 
statements  may  be  unaudited  and 
condensed  as  permitted  in  Article  10  of 
Regulation  S-X  (\  210.10-01  of  tiiis 
chapter),  but  if  the  financial  statements 
are  unaudited  and  condensed,  the  issuer 
shall  file  with  the  first  annual  report  for 
the  newly  adopted  fiscal  year  separate 
audited  statements  of  income  and  cash 
fiow  covering  the  transition  period. 

(g)  The  provisions  of  this  nile  shall  not 
apply  to  investment  companies  required 
to  file  reports  pursuant  to  Rule  30bl-l 
(S  27a30bl-l  of  this  chapter)  under  the 
Investment  Company  Act  of  1940  (15 
U.S.C.  80a-l  et  seq.). 

(h)  No  filing  fee  shall  be  required  for  a 
transition  report,  filed  pursuant  to  this 
section. 

Note:  In  addition  to  the  report  or  reports 
required  to  be  filed  pursuant  to  this  section, 
every  issuer,  except  a  foreign  private  issuer 
authorized  to  use  Form  20-F  for  annual 
reports  required  by  Rule  13a-l  or  an 
investment  company  required  to  file  reports 
pursuant  to  Rule  30bl-l  under  the  Investment 
Company  Act  of  1940,  that  changes  its  flscal 
closing  date  is  required  to  RIe  a  report  on 
Form  8-K  responding  to  Item  8  thereof  vritliin 
the  period  specified  in  General  Instruction 
B.2.  to  that  form. 

4.  By  amending  S  240.13a-13  by 
revising  paragraph  (a)  to  read  as 
follows: 

f24ai3a-13    Quartarty  Reports  on  Form 
1(M3  (§  249.306a  of  thla  etaptar). 

(a)  Except  as  provided  in  paragraphs 
(b)  and  (c)  of  this  section,  every  issuer 
that  has  securities  registered  pursuant  to 
Section  12  of  the  Act  and  is  reqtiired  to 
file  aimual  repmls  pursuant  to  Section 
13  of  the  Act  on  Form  10-K  (i  249.310  of 
tills  chapter)  or  U5S  (S  259.5s  of  this 
chapter)  shall  file  a  quarterly  report  on 
Form  lO-Q  ({  249.308a)  of  tiiis  chapter) 
within  the  period  spedfied  in  General 
Instruction  A.I.  to  that  form  for  each  of 
the  first  three  quarters  of  each  fiscal 
year  of  the  issuer,  commencing  with  the 
first  fiscal  quarter  following  the  most 
recent  fiscal  year  for  which  full  finandal 
statements  were  induded  in  the 
registration  statement  or,  if  the 
registration  stateoieiit  included  finandal 
statements  for  an  interim  period 
subsequent  to  the  most  recent  fiscal 


year  end  meetiag  Ae  requirements  of 
Artide  10  of  Relation  S-X.  for  tiie  first 
fiscal  quarter  subsequent  to  the  quarter 
reported  upon  ia  the  registration 
statement.  The  first  qoarteriy  report  of 
the  issuer  shaU  be  Med  either  within  45 
days  after  the  effective  date  of  the 
registration  statement  or  on  or  before 
the  date  on  which  such  report  would 
have  been  required  to  be  filed  if  the 
issuer  had  been  required  to  file  reports 
on  Form  10-Q  as  of  its  last  fiscal  year, 
whichever  is  later. 


5.  By  amendment  |  240.14a-3  by 
redesignating  the  Note  to  paragraph 
(b)(1)  as  Note  1  and  adding  hkMc  2  to 
paragraph  (bKl)  to  read  as  follows: 


Sa4ai4a-3 


Intf  n  m^  ■  il  ■  ■!    Art    k^  li  ■■■lah   ■  li  Ai^K 

NIfUfniBIIDn  lO  DQ  nmwMmWQ  tO 


(b)  •  *  • 
(1)  •  •  • 

Noto  2:  For  pufpoaes  of  complying  with 
§24ai4a-3,  if  the  registrant  other  than  a 
registered  investment  company,  has  changed 
its  fiscal  dosing  date,  financial  statements  for 
per  'd  that  covers  a  consecutive  time  span  of 
33  1  vnths  or  more  (not  more  than  12  months 
included  in  any  period  reported  upon)  will  be 
deemed  to  satisfy  the  requirements  for 
statements  of  income  and  cash  flow  for  the 
three  most  recent  fiscal  years. 


e.  By  revising  §  240.15d-10  to  read  as 
follows: 

{240.1Sd-10    Transition  reports. 

(a)  Every  issuer  that  changes  its  fiscal 
closing  date  shall  file  a  report  covering 
the  resulting  transition  period  between 
the  closing  date  of  its  most  recent  fiscal 
year  end  and  the  opening  date  of  its  new 
fiscal  yean  Provided,  however,  that  an 
issuer  shall  file  an  annual  report  for  any 
fiscal  year  that  ended  before  the  date  on 
which  the  issuer  determined  to  change 
its  fiscal  year  end.  In  no  event  shall  tiie 
transition  report  cover  a  period  of  12  or 
more  months. 

(b)  If  the  transition  period  covers  a 
period  of  six  or  more  months,  a  report 
pursuant  to  this  section  shall  be  filed  for 
the  transition  period  not  more  than  90 
days  after  either  the  close  of  the 
transition  period  or  the  date  of  the 
determination  to  change  the  fiscal 
cjosing  date,  whichever  is  later.  The 
report  shall  be  filed  on  the  form 
appropriate  for  annual  reports  of  the 
issuer,  shall  cover  the  period  from  the 
dose  of  the  last  fiscal  year  end  and  shall 
indicate  cleariy  the  period  covered.  The 
finandal  statements  for  the  transition 
period  filed  therewith  shall  be  audited. 
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Financial  statements,  which  may  be 
unaudited,  shall  be  flled  for  the 
comparable  period  of  the  prior  year,  or  a 
footnote,  which  may  be  unaudited  shall 
state  for  the  comparable  period  of  the 
prior  year,  revenues,  gross  profits, 
income  taxes,  income  or  loss  from 
continuing  operations  before 
extraordinary  items  and  cumulative 
effect  of  a  change  in  accounting 
principles  and  net  income  or  loss.  The 
effects  of  any  discontinued  operations 
and/or  extraordinary  items  as  classified 
under  the  provisions  of  generally 
accepted  accounting  principles  also 
shall  be  shown,  if  appUcable.  Per  share 
data  based  upon  such  income  or  loss 
and  net  income  or  loss  shall  be 
presented  in  conformity  with  applicable 
accounting  standards. 

(c)  If  the  transition  period  covers  a 
period  of  less  than  six  months,  a  report 
pursuant  to  this  section  shall  be  filed  for 
the  transition  period  not  more  than  45 
days  after  either  the  close  of  the 
transition  period  or  the  date  of  the 
determination  to  change  the  Rscal 
closing  date,  whichever  is  later.  The 
report  shall  be  filed  on  Form  10-Q 

(S  249.308a  of  this  chapter),  shall  cover 
the  period  from  the  close  of  the  last 
fiscal  year  end  and  shall  indicate  clearly 
the  period  covered  The  financial 
statements  filed  therewith  need  not  be 
audited  but  if  they  are  not  audited,  the 
issuer  shall  file  with  the  first  annual 
report  for  the  newly  adopted  fiscal  year 
separate  audited  statements  of  income 
and  cash  flow  covering  the  transition 
period.  The  notes  to  financial  statements 
for  the  transition  period  included  in  such 
first  annual  report  may  be  integrated 
with  the  notes  to  financial  statements 
for  the  full  fiscal  period.  A  separate 
audited  balance  sheet  as  of  the  end  of 
the  transition  period  need  not  be  filed  in 
the  annual  report,  if  the  audited  balance 
sheet  as  of  the  end  of  the  fiscal  year 
prior  to  the  transition  period  is  filed. 

(d)  Every  issuer  that  changes  its  fiscal 
year  end  shall: 

(1)  File  a  quarterly  report  on  Form  10- 
Q  within  the  time  period  specified  in 
General  Instruction  A.l.  to  that  form  for 
any  quarterly  period  (except  the  fourth 
quarter)  of  the  old  fiscal  year  that  ends 
before  the  date  on  which  the  issuer 
determined  to  change  its  fiscal  year  end, 
except  that  the  issuer  need  not  file  such 
quarterly  report  if  the  date  on  which  the 
quarterly  period  ends  also  is  the  date  on 
which  the  transition  period  ends; 

(2)  File  a  quarterly  report  on  Form  10- 
Q  ({  249.308a  of  this  chapter)  within  the 
time  specified  in  General  Instruction 
A.I.  to  that  form  for  each  quarterly 
period  of  the  old  fiscal  year  within  the 
transition  period.  In  lieu  of  a  quarterly 
report  for  any  quarter  of  the  old  fiscal 


year  within  the  transition  period,  the 
issuer  may  file  a  quarterly  report  on 
Form  10-Q  for  any  period  of  three 
months  within  the  transition  period  that 
coincides  with  a  quarter  of  the  newly 
adopted  fiscal  year  if  the  quarterly 
report  is  filed  within  45  days  after  the 
end  of  such  three  month  period, 
provided  the  Issuer  thereafter  continues 
filing  quarterly  reports  on  the  basis  of 
the  quarters  of  the  newly  adopted  fiscal 
year;  and 

(3)  Commence  filing  quarterly  reports 
for  the  quarters  of  the  new  fiscal  year  no 
later  than  the  quarterly  report  for  the 
first  quarter  of  the  new  fiscal  year  that 
ends  after  the  date  on  which  the  issuer 
determined  to  change  the  fiscal  year 
end. 

Note  of  paragraphs  (c)  and  (d):  If  it  is  not 
practicable  or  cannot  be  cost-justified  to 
furnish  in  a  transition  report  on  Form  10-Q  or 
a  quarterly  report  for  the  newly  adopted 
fiscal  year  financial  statements  for 
corresponding  period  of  the  prior  year  where 
required,  financial  statements  may  be 
furnished  for  the  quarters  of  the  preceding 
fiscal  year  the  most  nearly  are  comparable  if 
the  issuer  furnishes  an  adequate  discussion 
of  seasonal  and  other  factors  that  could 
affect  the  comparability  of  information  or 
trends  reflected,  as  assessment  of  the 
comparability  of  the  data,  and  a 
representation  as  to  the  reason  recasting  has 
not  been  undertaken. 

(e)  Every  successor  issuer  that  has  a 
different  fiscal  year  from  that  of  its 
predecessor(s)  shall  file  a  transition 
report  pursuant  to  this  section, 
containing  the  required  information 
about  each  predecessor,  for  the 
transition  period,  if  any,  between  the 
close  of  the  fiscal  year  covered  by  the 
last  annual  report  of  each  predecessor 
and  the  date  of  succession.  If  the 
transition  period  covers  a  period  of  six 
or  more  months,  the  report  shall  be  filed 
for  the  transition  period  of  the  form 
appropriate  for  annual  reports  of  the 
issuer  not  more  than  90  days  after  the 
date  of  the  succession,  with  financial 
statements  in  conformity  with  the 
requirements  set  forth  in  paragraph  (b) 
of  this  section.  If  the  transition  period 
covers  a  period  of  less  than  six  months, 
the  report  shall  be  filed  for  the  transition 
period  on  Form  10-Q  (S  249.308a  of  this 
chapter)  not  more  than  45  days  after  the 
date  of  the  succession,  with  financial 
statements  in  conformity  with  the 
requirements  set  forth  in  paragraph  (c) 
of  this  section. 

(f)(1)  Paragraph  (a)  through  (e)  of  this 
section  shall  not  apply  to  foreign  private 
issuers  authorized  to  use  From  20-^ 
(9  249.220f  of  this  chapter)  of  this 
chapter)  for  aimual  reports  required  by 
Rule  15d-4  (t  24ai5d-l  of  this  chapter.) 


(2)  Every  foreign  private  issuer  that 
changes  its  fiscal  closing  date  shall  file  a 
report  covering  the  resulting  transition 
period  between  the  closing  date  of  its 
most  recent  fiscal  year  end  and  the 
opening  date  of  its  new  fiscal  year.  In  no 
event  shall  a  transition  report  cover  a 
period  longer  than  12  months. 

(3)  If  the  transition  period  covers  a 
period  of  six  or  more  months,  the  refHjrt 
for  the  transition  period  shall  be  filed  on 
Form  20-F  responding  to  all  items  to 
which  such  issuer  is  required  to  respond 
when  Form  20-F  is  used  as  an  annual 
report.  Such  report  shall  be  filed  within 
six  months  after  either  the  close  of  the 
transition  period  of  the  date  on  which 
the  issuer  made  the  determination  to 
change  the  fiscal  closing  date, 
whichever  is  later.  The  financial 
statements  for  the  transition  period  filed 
therewith  shall  be  audited. 

(4)  If  the  transition  period  covers  a 
period  of  less  than  six  months,  the 
report  for  the  transition  period  shall  be 
filed  on  Form  20-F  responding  to  Items 
3, 9, 15, 16,  and  17  or  18.  Such  report 
shall  be  filed  within  three  months  after 
either  the  close  of  the  transition  period 
or  the  date  on  which  the  issuer  made  the 
determination  to  change  the  fiscal 
closing  date,  whichever  is  later.  The 
financial  statements  required  by  Item  17 
or  Item  18  shall  be  furnished  for  the 
transition  period.  Such  financial 
statements  may  be  unaudited  and 
condensed  as  permitted  in  Article  10  of 
Regulation  S-X  [i  210.10-01  of  this 
chapter),  but  if  the  financial  statements 
are  unaudited  and  condensed,  the  issuer 
shall  file  with  the  first  annual  report  for 
the  newly  adopted  fiscal  year  separate 
audited  statements  of  income  and  cash 
flow  covering  the  transition  period 

(g)  The  provisions  of  this  Rule  shall 
not  apply  to  investment  companies 
required  to  file  reports  pursuant  to  Rule 
30bl-l  (5  270.30bl-l  of  this  chapter) 
under  the  Investment  Company  Act  of 
1940  (15  U.S.C.  60a-l  et  seq.]. 

(h)  No  filing  fee  shall  be  required  for  a 
transition  report  filed  pursuant  to  this 
section. 

Note:  In  addition  to  the  report  or  reports 
required  to  be  filed  pursuant  to  this  section, 
every  issuer,  except  a  foreign  private  issuer 
authorized  to  use  Form  20-F  for  annual 
reports  required  by  Rule  15d-l  or  an 
investment  coiripany  required  to  file  reports 
pursuant  to  Rule  30bl-l  under  the  Investment 
Company  Act  of  1940,  that  changes  its  fiscal 
dosing  date  is  required  to  file  a  report  on 
Form  a-K  responding  to  Item  8  thereof  within 
the  period  specified  in  General  Instruction 
B.2.  to  that  fonn. 

7.  By  amending  1 240.15d-13  by 
revising  paragraph  (a)  to  read  as 
follows: 
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S24ai5d-13   QuartwiyraportoonFenn 
10-O(924«J0eaefiMsCtaplwr).      ; 

(a)  Except  as  provided  in  paragraphs 
(b)  and  (c)  of  this  section,  every  issuer 
that  has  securities  registered  pursuant  to 
the  Securities  Act  of  19d3  and  is 
required  to  file  annual  reports  pursuant 
to  Section  15(d)  of  the  Securities 
Exchange  Act  of  1934  on  Form  10-K 
(9  249.310  of  this  chapter)  or  U5S 
(S  25g.5s  of  this  chapter)  shall  file  a 
quarterly  report  on  Form  10-Q 
(9  249.306a  of  this  chapter)  within  the 
period  specified  in  General  Instruction 
A.I.  to  that  form  for  .each  of  the  first 
three  quarters  of  each  fiscal  year  of  the 
issuer,  comipencing  with  the  first  fiscal 
quartef  following  the  most  recent  fiscal 
year  for  which  full  financial  statements 
were  included  in  the  registration 
statement,  or,  if  the  registration 
statement  included  financial  statements 
for  an  interm  period  subsequent  to  the 
most  recent  fiscal  year  end  meeting  the 
requirements  of  Article  10  of  Regulation 
S-X,  for  the  first  fiscal  quarter 
subsequent  to  the  quarter  reported  upon 
in  the  registration  statement.  The  first 
quarterly  report  of  the  issuer  shall  be 
filed  either  within  45  days  after  the 
effective  date  of  the  registration 
statement  or  on  or  before  the  date  on 
which  such  report  would  have  been ' 
required  to  be  filed  if  the  issuer  had 
been  required  to  file  reports  on  Form  10- 
Q  as  of  its  last  fiscal  quarter,  whichever 
is  later. 
*        •        *        *        *    •    • 

PART  249— FORMS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

1.  The  authority  citation  for  Part  249 
continues  to  read,  in  part,  as  follows: 

Authority:  The  Securities  Exchange  Act  of 
1934.15U.S.C.78a,e<5e9.  *  *  * 

2.  By  amending  9  249.220f  by  revising 
the  section  heading  and  paragraphs  (a) 
and  (b),  and  adding  a  new  paragraph  (d) 
as  set  forth  below. 

Form  20-F  is  amended  by  revising  the 
cover  sheet  above  the  line  beginning 
with  the  words  "Commission  file 
number"  and  revising  paragraphs  (a) 
and  (b)  of,  and  adding  a  new  paragraph 
(d)  to  General  Instruction  A  as  set  forth 
below. 

Note:  The  text  of  Form  20-F  does  not 
appear  in  the  Code  of  Federal  Regulations. 

9249.2201    Form  20-F,  registration  Of 
'  securities  of  foreign  private  lasuers 
pursuant  to  section  12(b)  or  (g)  and  annual 
and  transition  reports  pursuant  to  sections 
13  and  15(d). 

(a)  Any  non-Canadian  foreign  private 
issuer  may  use  this  form  as  a 
registration  statement  under  section  12 
of  the  Securities  Exchange  Act  (the 


"Exchange  Act"),  or  as  an  annual  or 
transition  report  filed  under  section 
13(a)  or  15(d)  of  the  Exchange  Act. 

(b)  A  Canadian  foreign  private  issuer 
may  use  this  form  as  a  registration 
statement  under  section  12(g)  of  the 
Exchange  Act  or  as  an  aimual  or 
transition  report  wider  section  13(a)  for 
a  class  of  securities  registered  under 
section  12(g)  only  if  such  issuer  does  not 
have  or  has  not  had  during  the  12 
months  prior  to  the  filing  of  the 
registration  statement  or  annual  or 
transition  report  any  class  of  securities 
registered  under  section  lZ(b)  of  the 
Exchange  Act  or  a  reporting  obligation 
(suspended  or  active)  under  section 
15(a)  of  the  Exchange  Act  and  if  such 
issuer  has  hot  issued  its  securities  in  a 
transaction  to  acquire  by  merger, 
consolidation,  exchange  of  securities  or 
acquisition  of  assets  another  issuer  that 
filed  or  was  required  to  file  an  annual 
report  on  Form  lO-K  (9  240.310  of  this 
chapter).  * 

(d)  A  transition  report  on  this  form 
shall  be  filed  in  accordance  with  the 
requirements  set  forth  in  9  240.13a-10  or 
9  240.15d-10  applicable  when  the  issuer 
changes  its  fiscal  year  end. 

Form  20-F'- 

d  REGISlllATlON  STATEMENT 

PURSUANT  TO  SECTION  12(b)  OR  (g) 
OF  TME  SECURITIES  EXCHAnNGE 
ACT  OF  1934  [FEE  REQUIRED] 

OR  r; 

D  ANNUAL  REPORT  PURSUANT  TO 
SECTION  13  OR  15(d)  OF  THE 
SECURTTIBS  EXCHANGE  ACT  OF  1934 
[FEE  REQUIRED] 
For  the  fiscal  year  ended : 

OR 

D  TRANSITION  REPORT  PURSUANT  TO 
SECTION  13  or  15(d)  OF  THE 
SECURITIES  EXCHANGE  ACT  OF  1934 
(NO  F^  REQUIRED) 
For  the  transition  period  from 

General  Instructions 

A.  Rule  as  to  Use  of  Form  20-F. 

(a)  Any  non-Canadian  foreign  private 
issuer  may  use  this  fonn  as  a  registration 
statement  under  section  12  of  the  Securities 
Exchange  Act  of  1934  (the  "Exchange  Act") 
or  as  an  annual  or  transition  report  filed 
under  section  13(a]  or  15(d)  of  the  Exchange 
Act 

(b)  A  Canadian  foreign  private  issuer  may 
use  this  form  as  a  registration  statement 
under  section  12(g}  of  the  Exchange  Act  and 
as  an  annual  or  transition  report  under 
section  13(a)  for  a  class  of  securities 
registered  under  section  12(g)  only  if  such 
issuer  does  not  have  or  has  not  had  during 
the  12  months  prior  to  the  filing  of  the 
registration  statement  or  annual  or  transition 
report  any  class  of  securities  registered  under 
section  12(b)  of  the  Exchange  Act  or  a 


reporting  obhgation  (suspended  or  active) 
under  section  15(d}  of  the  Exchange  Act  and 
if  such  issuer  has  not  issued  its  securities  in  a 
transaction  to  acquire  by  merger, 
consolidatioa  exchange  or  securities  or 
acquisition  of  assets  anotlter  issuer  that  filed 
or  was  required  to  file  an  annual  report  on 
Form  10-K  [i  249.310  of  this  chapter). 


(d)  A  transition  report  on  this  form 
shall  be  filed  in  accordance  with  the 
requirements  set  forth  in  9  240.13a-10  or 
9  240.l5d-10  applicable  when  the  issuer 
changes  its  fiscal  year  end. 

3.  By  amending  Form  8-K  (9  249.306) 
by  repiunbering  current  instructions  B.2. 
through  B.4.  as  B.3.  through  B.5.  to  die 
General  Instructions  to  Form  8-K. 
adding  a  new  instruction  B.2.,  and 
adding  new  Item  8  as  set  forth  below. 

Note:  The  text  of  Form  B-K  does  not  appear 
in  the  Code  of  Federal  Regulations. 

9249.308    Form  t-K,  for  current  repotls. 

•        •        •        •        * 

Form  8-K 


Gfloeral  Instructions 

•        ••••. 

B.  Events  to  be  Reported  and  Time  for  Piling 
of  Reports 

1.  *  •  » 
.    2.  A  report  on  this  form  pursuant  to  Item  8 
is  required  to  be  filed  within  15  days  after  the 
date  on  which  the  registrant  makes  the 
determination  to  use  a  fiscal  year  end 
different  from  that  used  in  its  most  recent 
filing  with  the  Commission. 


Item  8.  Change  in  Fiscal  Year. 

If  the  registrant  determines  to  change  the 
fiscal  year  from  that  used  in  its  most  recent 
filing  with  the  Commission,  the  date  of  such 
determination  and  the  date  of  the  new  fiscal 
year  end  shall  be  reported. 

4.  By  amending  9  249.308a  by  revising 
the  section  heading,  the  second  sentence 
and  adding  two  new  sentences  after  the 
second  sentence  as  set  forth  below. 

Form  10-Q  is  amended  by  revising 
General  Instructions  A.l.  and  A.2.  and 
revising  the  cover  sheet  above  the  line 
beginning  with  the  words  "Commission 
file  number"  as  set  forth  below. 

Note:  The  text  of  Form  10-Q  does  not 
appear  in  the  Code  of  Federal  Regulations. 

S249J0to    Form  10-Q,  for  quarterly  and 
transition  reports  under  sections  13  or 
15(d)  of  the  Securities  Exchange  Act  of 
1934. 

•  *  *  A  quarterly  report  on  this  form 
pursuant  to  9  240.13a-13  or  9  240.15d-13 
of  this  chapter  shall  be  filed  within  45 
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iaya  after  the  end  of  the  first  three  Bscal 
quarters  of  each  fiacaJ  year,  but  no 
quarterly  report  need  bie  ^ed  for  the 
fourth  quarter  of  any  fiscal  year.  Porm 
10-Q  also  shall  be  used  for  bvnslHon 
and  ^arterljr  reports  reqmred  to  be 
filed  pursuant  to  S  240.13a-10  or 
S  240.15d-10  of  this  chapter.  Such 
transition  or  quarterly  reports  shall  be 
filed  in  acoordance  with  the 
requirements  set  forth  in  {  240.13a-10  or 
S  24ai5d-10  applicable  when  the 
registrant  changes  its  fiscal  year  end.' 
FORM  10-Q 


A.  Kale  at  to  Use  of  Fonn  le-Q. 

1.  FofiB  tO-Q  ihaD  be  used  for  quarteriiy 
reports  under  Section  13  or  15(d)  of  the 
Securities  Exchange  Act  of  1934.  filed 
puraaMt  to  Role  13a-13  (17  CFR  240.13a-t9) 
or  Rule  15d-13  (17  CFR  24ai$d-13).  A 
quarterly  lepgrt  oa  this  form  pursuant  to  Ruk 
13a-13  or  Role  15d-13  shall  be  Tiled  within  45 
days  after  the  end  of  each  of  the  first  three 
fiscal  quarters  of  each  fiscal  year.  No  report 
need  be  filed  for  the  fourth  quarter  of  any 
fiscal  year. 

2.  Form  10-Q  also  shall  be  used  for 
transitioivand  quarterly  reports  under  Section 
13  or  15(d]  of  the  Securities  Exchange  Act  of 
1934.  filed  pursuant  to  Rule  13a-10  (17  CFR 
24ai3a-10)  or  Rule  15d-10  (17  CFR  240.15d- 
10).  Such  tansitioa  or  quarterly  reports  shall 
be  filed  in  accordance  with  the  requirenents 
set  forth  in  Rule  13ft-10  or  Rule  15d-10 
applicable  when  the  registrant  changes  its 
ftecal  year  end. 
***** 

FORM  10-Q 

SECURmES  AND  EXCHANGE 
COMMISSION 

Washingtoa  DC  20649 

D  QUAKTBKLY  REPORT  PURSUANT  TO 
SBCTiON  ta  OK  lS(d}  OF  THE 
SBClflUnES  EXCHANOS  ACT  OF  1934 
For  the  quHteriy  period  ended 

OR 

D  TRANSITION  REPORT  PURSUANT  TO 
ffiCnON  n  OR  lS(d)  ^  THE 
SECURItlES  EXCHANGE  ACT  OF  19S4 
For  the  transMiaa  period  firan to 


5.  By  amending  1 249.310  by  revising 
the  section  heading  and  the  text  of  die 
section,  except  for  the  first  and  last 
sentences  as  set  forth  bebw. 

For  10-JC  is  amended  by  revising 
General  Instruction  A.  except  for  3ie 
first  and  last  sentences,  and  the  cover 
sheet  above  the  line  designated  for  tike 
"Exact  name  of  die  registrant  as 
specified  in  its  charter"  as  set  forth 
below. 

Natae 'Oe  text  of  Form  lO-K  does  not 

appear  in  the  Code  of  Federal  ReguJati«iis. 


9240.310   FermlO^foraiMMialMd 
tranattion  raports  peraiMnt  to  aecUoiw  13 
or  15(0}  of  Om  Secwiltos  ExctiMva  Act  ol 
1034. 

*  '^  *  This  form  also  shall  be  used  for 
transition  reports  pursuant  to  section  13 
or  15(d)  of  the  Securities  Exchange  Act 
of  1934.  Annual  reports  on  this  form 
shall  be  filed  withib  90  days  after  the 
end  of  the  fiscal  year  covered  by  the 
report.  Transition  reports  on  this  form 
shall  be  filed  in  accordance  with  the 
requirements  set  forth  in  S  240.13a-10  or 
i  24aiSd-10  applicable  when  the 
registrant  changes  its  fiscal  year  end. 
However.  aD  schedules  required  by 
Article  12  of  Regulation  S-X  may,  at  the 
option  of  the  registrant  be  filed  as  an 
amendment  to  die  annual  or  transition 
report  not  later  dian  120  days  after  the 
end  of  the  fiscal  year  covered  by  the 
neport.  *  *  • 

F0RM104C 

*        •        •        •        *. 

GE^IERAL  INSTRUCTIONS 
A.  Rule  as  to  Use  of  Form  lO-K. 

*  *  *  This  Form  also  shall  be  used  for 
transition  reports  pursuant  to  section  13  or 
15(d)  of  the  Act.  Animal  reports  on  tliis  form 
shall  be  filed  within  90  days  after  the  end  of 
the  fiscal  year  covered  t)y  tiie  report. 
Transition  reports  on  this  form  shall  be  filed 
in  accordance  with  the  requirements  set  forth 
in  S  240.138-10  and  f  240.15d-10  applicable 
when  the  registrant  changes  its  fiscal  year 
end.  However,  all  schedules  required  by 
Article  12  of  Regalation  S-X  may,  at  the 
option  of  the  registrant,  be  filed  as  an 
amendment  to  the  araiual  or  transition  report 
not  later  than  120  days  after  the  end  of  the 
fiscal  year  covered  by  the  report.  *  '  • 

FORM  lO-K 

SECURITIES  AND  EXCHANGE 
COMMISSKm 

Washiagton.  DC  20540 

D  ANNUAL  REPORT  PURSUANT  to 
SECnCm  13  OR  lS(d)  OF  THE 
SECURITIES  EXCHANGE  ACT  OF  1934 
[FEE  REQUIRED] 
For  the  fiscal  year  ended 

OR 

D  TRANSITION  REPORT  PURSUANT  TO 
CTCT!ONl3  OR  15(d]  OF  THE 
SECimiTIES  EXCHANGE  ACT  OF  1S34 
[NO  FEE  REQUIRED] 
For  the  transition  period  bota to 


Commission  file  number . 


&  By  amending  i  249.322  by  revising 
the  first  sentence  as  set  forth  below. 
Form  12t>-2S  is  amended  by  revising  the 
cover  sheet  above  the  fine  reading 
"Read  Attached  Instruction  Sheet  Before 
Preparing  Form.  Please  Print  or  T^pe." 
paragraph  (b)  of  Part  IL  and  the  first 
sentence  of  Part  UI  as  set  forth  below. 


I  The  text  of  Pooa  12i>-25  does  not 
appear  in  tfw  Code  of  Federal  Regulations. 

9249^22    Fofm  12^25,  notilleation  of  late 

This  form  shaH  be  filed  pursuant  to 
9  240.12b-25  of  this  chapter  by  issuers 
who  are  tuiaUe  to  file  timely  all  or  any 
requked  portion  of  an  annual  or 
transition  report  on  Form  10-K,  20-F,  or 
11-K  or  a  qtiartei4y  or  transition  report 
on  Form  10-Q  required  by  Section  13  or 
15(d)  of  the  Act  or  a  semi-annual,  annual 
or  transition  report  on  Form  N-SAR 
required  by  section  30  of  the  Iiivestment 
Company  Act  of  1940.*  *  * 
FORMl2lf-2S 

SECURITIES  AND  EXCHANGE 
COMMISSION 

Washington.  DC  20540 

NOTIFICATION  OF  LATE  PIUNG 

(Check  One) 

a  Form  10-K  D  Form  U-K  O  Form  20-F 

D  Form  10-Q 
D  Form  N-SAR 

For  Period  Ended: 

D  Transition  Report  on  Form  10-K 
D  Transition  Report  on  Form  20-F 
n  Transition  Report  on  Form  10-Q 
D  Transition  Report  on  Form  N-SAR 

For  the  Transition  Period  Ended: . 


9  27QuM>-16    Amendments  to  re9istr«Mon 


Part  n— Rules  12b-25  (b)  and  (c) 


(a)  •  *  * 

(b)  The  subject  annual  report,  semi-annual 
report,  transition  report  on  Fonn  10-K  or 
Form  20-F.  or  portion  thereof  will  be  filed  on 
or  before  the  fifteenth  calendar  day  following 
the  prescribed  due  date:  or  the  subject 
quarterly  report  or  transition  report  on  Form 
10-Q,  or  portion  thereof  will  be  filed  on  or 
before  tl>e  fifth  calendar  day  following  the 
prescribed  due  date:  and 


PART  m— Narrative 

State  below  in  reasonat>le  detail  the 
reasons  why  Form  10-K,  11-K,  2&-F.  10-Q. 
N-SAR.  or  the  transition  report  or  portion 
thereof  oould  not  be  filed  within  the 
prescribed  period. 


PART  270— RULES  AND 
REGULATIONS,  INVESTMENT 
COMPANY  ACT  OF  1940 

1.  The  authority  citation  for  Part  270 
continues  to  read,  ia.part,  as  follows: 

Authority:  Sees.  38.  4a  54  Stat.  841, 842: 15 
U.S.C  80a-37,  80C-89;  the  InvesUaent 
Company  Act  of  194a  as  amended,  15  U.S.C. 
.efi 


Z  By  revising  i  270.8b-16  to  read  as 
follow*: 


Every  registered  management 
investment  company  which  is  required 
to  file  a  semi-annual  report  on  Form  N- 
SAR.  as  prescribed  by  rule  30bl-l  [17 
CFR  270.30bl-l],  shall  amend  die 
registration  statement  required  piuvuant 
to  Section  8(b)  by  filing,  not  more  than 
120  days  after  the  close  of  each  fiscal 
year  ending  on  or  after  the  date  upon 
which  such  registration  statement  was 
filed,  the  appropriate  form  prescribed 
for  such  amendinentB. 

3.  By  revising  1 270.30bl-2  to  read  as 
follows: 

9  270.3061-2    Seml-annuai  report  tar 
totaey  ownad  regiatarad  menegainent 
Inveetwent  oomftany  subsidiary  of 
rsflletersd  msnsgsmsnl  Investment 


Notwithstanding  the  provisions  of 
rules  30a-l  and  30bl-l,  a  registered 
investment  company  that  is  a  totally- 
owned  subsidiary  of  a  registered 
management  investment  company  need 
not  file  a  semi-aimual  report  on  Form  N- 
SAR  if  financial  information  with 
respect  to  that  subsidiary  is  reported  in 
the  parent's  semi-annual  report  on  Form 
N-SAR. 

4.  By  adding  9270.30bl-3  to  read  as  ' 
follows: 

9270.30b1-3    Transition  raports. 

Every  registered  investment  company 
filing  refrarts  on  Form  N-SAR  that 
changes  its  fiscal  year  end  shall  file  a 
report  on  Form  N-SAR  not  more  than  60 
calendar  days  after  the  later  of  either 
the  close  of  the  transition  period  or  the 
date  of  the  determination  to  change  the 
fiscal  year.  In  the  case  of  a  management 
investment  company,  the  transition 
report  shall  not  cover  a  period  longer 
than  six  months;  in  the  case  of  a  imit 
investment  trust  the  transition  report 
shall  not  cover  a  period  longer  than  12 
months.  No  filing  fee  shall  be  required 
for  a  transition  report  filed  piirstuuat  to 
this  rule. 

PART  274— FORMS  PRESCRIBED 
UNDER  THE  INVESTMENT  COMPANY 
ACT  OF  1940 

1.  The  authority  citation  for  Part  274 
continues  to  read  as  follows:  . 

Authority:  The  Investment  Company  Act  of 
104ai5U.S.C.80a-l,erse9.*  *  * 

2.  By  revising  9  274.101  to  read  as 
follows: 

9274.101    1^  N-SAR,  senHennusI  rsport 
of  registered  bivestinenl  oompsnies. 

This  form  shall  be  used  by  registered 
investment  companies  for  semi-annual 
or  annual  reports  to^  filed  pursuant  to . 
rule  aoa^l  [17  CFR  270.300-1)  or  30bl-l 


[17  CFR  270.30bl-l]  in  satisfaction  of  die 
requirement  of  section  30(a]  of  the 
Investment  Company  Act  of  1040  that 
every  registered  investment  company 
must  file  annually  with  the  Commission 
such  information,  documents  and 
reports  as  investment  companies  having 
sectulties  registered  on  a  national 
securities  exchange  are  required  to  file 
annually  pursuant  to  section  13(a)  of  the 
Securities  Exchange  Act  of  1934  and  the 
rules  and  regulations  thereimder  (same 
as  9  249.300  of  this  chapter). 

By  the  Commission. 
June  2. 1988. 

looathan  G.  Katz. 

Secretary. 

[FR  Doc.  88-12075  Filed  fr-8-88;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Administration 

20  CFR  Parts  404  and  416 

(Regulations  Nos.  4  snd  16] 

Consideration  of  Vocational  Factors 

AOENCY:  Social  Security  Administration, 
HHS. 


ACTION:  Proposed  rules. 


SUMMARY*.  These  proposed  regulation 
reflect  longstanding  policies  followed  by 
the  Social  Security  Administration  in 
making  disability  determin^^ons  and 
remove  an  ambiguity  which  exists  in  the 
present  regulations  regarding  the  factors 
that  are  considered  when  it  is 
determined  that  a  claimant  is  not 
disabled  because  he  or  she  is  able  to  do 
his  or  her  past  work.  These  proposed 
regulations  do  not  reflect  a  substantive 
change  in  policy'  they  are  intended  only 
to  clarify  the  longstanding  agency 
implementation  of  the  provisions  of  the 
Social  Security  Act  (the  Act)  and  their 
legislative  history  relating  to  disability 
determinations. 

DATES:  To  be  sure  that  yotir  comments 
are  considered,  we  must  receive  them 
no  later  than  August  8, 1988. 
AOORCSSES:  Send  your  written 
comments  to  the  Commissioner  of  Social 
Sectirity,  Department  of  Healdi  and 
Human  Services,  P.O.  Box  1585, 
Baltimore,  Maryland  21203,  or  deliver 
them  to  the  Office  of  Regulations,  Social 
Sectuity  Administration,  3-A-3 
Operations  Building,  6401  Security 
Boulvard,  Baltimore,  Maryland  21235 
between  6;00  a.m.  and  4:30  p  jn.  on 
regular  btisiness  days.  Comments  may   - 
be  inspected  during  these  same  hours  by 


making  arrangements  with  the  contact 
person  shown  below. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  J.  Ziegler,  Legal  Assistant, 
Office  of  Regulations,  Social  Security 
Administration,  6401  Security 
Boulevard.  Baltimore,  Maryland  21235, 
telephone  301-594-7415. 

SUPPLEMENTARY  INFORMATION:  Sections 
223(d)(2)(A)  and  1614(a)(3)(B)  of  die  Act 
provide  that  an  individual  shall  be 
determined  to  be  tmder  a  disability 
"*  ?  •  only  if  his  *  •  *  impairments 
are  of  such  severity  that  he  is  not  oidy 
unable  to  do  his  previous  work  but 
caimot  considering  his  age,  education, 
and  work  experience,  engage  in  any . 
other  kind  of  substantial  gainful  woric 
which  exists  in  the  national  economy 
*  •  *."  This  statutory  language 
contemplates  consideration  of  a 
claimant's  vocational  factors  of  age, 
education,  and  work  experience  only  in 
coimection  with  the  inquiry  into  the 
claimant's  ability  to  do  other  woi4c,  not 
the  kind  of  work  done  in  the  past. 

In  adjudicating  a  claim  for  benefits 
based  on  disability,  we  use  a  five  step 
sequential  evaluation  process  set  out  at 
99  404.1520  and  416.920.  At  step  four  of  . 
this  process,  if  the  claim  has  not  been 
allowed  or  denied  under  one  of  the  first 
three  steps,  we  determine  whether  the 
claimant  is  able  to  do  the  work  he  or  she 
did  in  the  past.  If  the  claimant  can  do 
work  he  or  she  did  in  the  past,  the 
claimant  is  not  disabled.  If  he  or  she 
cannot  do  that  past  work,  we  must  then 
decide  at  the  fifth  and  final  step 
whether,  considering  the  claimant's  age, 
education,  and  work  experience,  the 
claimant  can  perform  odier  work  which 
exists  in  the  national  economy. 

In  various  sections  throughout  20  CFR 
Pari  404,  Subpart  P,  including  Appendix 
2  to  that  Subpart  and  Part  416.  Subpart  l, 
and  in  Social  Security  Rulings  (SSRs) 
our  policy  is  consistendy  stated  that  the 
vocational  factors  of  age,  education,  and 
work  experience  are  considered  only  in 
determiiiing  whether  a  claimant  is 
capable  of  doing  any  work  other  than 
that  he  or  she  did  in  the  past. 

Although  section  223(d)(2)(A)  and 
1614(aK3)(B)  of  the  Act  and  the 
regidations  we  have  promulgated  to 
reflect  these  provisions  oontemplate 
consideration  of  the  vocational  factors 
only  in  coimection  with  the  inquiry  we 
make  a  step  five  of  the  sequential 
evaluation  process  into  the  abUity  of  the 
claimant  to  do  other  woric.  9$  404.1560 
and  416.960  do  not  state  this 
longstanding  interpretation  of  the 
statute  with  sufficient  clarity.  The 
existing  ambiguity  in  these  regulatory 
provisions  was  recently  pointed  our  in 


Fadawl  Ragbtar  /  Vol.  S3.  No.  Ill  /  Thursday.  June  d.  1966  /  Proposed  Rules 


Velmquez  r.  HeckJer.  aoz  F.  2d  680  (Sd 
Cir.  1986). To  remove  Uiis  uabiquity.  we 
propose  to  amend  these  two  provisions 
to  state,  pursuaot  to  our  longstanding 
implementation  of  these  provisions  6f 
the  Act  and  their  legislative  history,  that 
the  vocational  factors  of  age,  education, 
and  work  experieace  are  not  considered 
in  determining  whether  a  claimant  is 
able  to  do  fais  or  her  past  relevant  work. 
These  proposed  changes  emphasize  at 
what  step  in  the  sequential  evaluation 
process  tke  vocational  factors  of  age, 
education,  and  work  experience  are 
considered.  The  current  regulations 
S  $  40i.l580  and  4161960  are  being 
clarified  to  emphasize  that 
coasidention  of  whether  a  person  can 
do  past  rekvaat  work  iavoives  only  the 
compariaoo  of  residue  functional 
capacity  with  the  physical  and  mental 
demands  of  that  work  and  does  not 
involve  consideration  of  vocational 
factors. 

Regulatory  JVacaduias 

Execative  Older  12291 

The  Secretary  has  determined  that 
this  is  aot  a  major  rule  under  Executive 
Order  12291  because  these  regulations 
do  Bot  aieet  any  of  the  threshoid  criteria 
for  a  major  rule.  SSA  estimates  these 
chaises  will  have  little  or  no  u^wct  on 
title  fl  or  title  XVI  benefit  paymeets  or 
administeative  ooets.  Therelore.  a 
reguiatoiy  impact  analysis  is  aot 
required. 

Regulatory  Flexibility  Act  j 

We  certify  that  these  proposed 
regolatians  wdl  not  have  a  si^ificant 
economic  ia^Mct  on  a  substantial 
nunber  of  smaH  entities  because  they 
afiiect  only  disability  claimants  and 
beneficiaries  under  title  II  and  title  XVI 
of  the  Social  Security  Act  Therefore,  a 
regulatory  flexibility  analysis  as 
provided  in  Pub.  L.  S8-354.  the 
Regalatoty  PlexibiUty  Act,  is  not 
required. 

Paperwork  Reduction  Ad 

These  proposed  regulations  impose  no 
reporting/recordkeeping  requirements 
necessitating  clearance  by  ^e  CMfice  of 
Management  aild  Budget.  All 
infionnation  necessary  to  make  the ' 
disability  decisions  discussed  in  these 
regulation  is  presently  collected  using 
fmms  whidi  have  tfie  Office  of 
Management  and  Budget's  clearance. 

(Catalog  of  Fedaral  Dooestic  PrograiB  Mm. 
13.802.  Social  Security  Disaiiility  Imuraaoa: 
13.807.  Supplemental  Security  Income 
Program) 


UstofSMbjads 

20CFRPart404 

Admiaistrative  Practice  aod 
Aoaedttffe.  Death  benefits.  Disability 
benefits,  Okl-Ate.  Survivors  and 
Oisabdity  Insuraooe. 

20CFSPart416 

Administrative  practice  and 
prooedore.  Aged,  Blind,  Disability 
beodhs.  PubKc  assistance  programs. 
Supplemental  Secwrity  Inomne. 

Dated:  Decemt>er  2, 19i7. 
Dorcas  R.  Hardy, 
Comwisaioner  of  Social  Security. 

Approved:  April  1. 1988. 
OtbLBowan. 
Secretary  of  Health  and  Human  Servkea. 

PART  404-FEOERAL  OLD-AGE, 
SURVIVORS,  AND  OISABUJTY 
INSURANCE  (iftSQ  ) 

For  the  reasons  set  out  in  the 
preamble.  Part  404.  Subpart  P.  Chapter 
III  of  Title  20,  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below. 

20  CFR  Part  404.  Subpart  P.  U 
amended  as  follows: 

1.  The  autfrarity  dtation  for  Subpart  P 

continues  to  read  as  follows: 

Atitherity:  Sees.  282.  205(a),  (b),  and  (dHh). 
ZlB^ii,  22l|«)  and  (i).  222(c).  223,  Z2S  aad  1102 
of  the  SoGfal  Security  Act;  42  U.S.a  402. 
405(al.  (hj  and  (dHh).  416(i).  421{a)  and  P). 
422(c).  423.  425  aad  1302;  sec.  SOS(a)  of  Pub.  L 
9fr^2B5:  M  StaT.  473:  sees.  2(d)(2).  5.  B.  and  15 
of  Pub.  L.  gB-4fla  98  Stat.  17S7. 1801. 1802.  and 
leoB. 

2.  Section  404.1560  is  revised  to  read 
as  follows: 


9  101.1580    Wlisa  yeur  \ 
backOKMind  wM  Im  conaiderad. 

(a)  General,  if  you  are  applying  for  a 
period  of  disability,  or  disability   . 
insurance  benefits  as  a  disabled  woiicer. 
a  child's  insurance  benefits  based  oo 
disability  before  age  22  and  we  cannot 
decide  whether  you  are  disabled  on 
medical  evidence  alone,  we  will 
consider  your  residual  Amctional 
capacity  together  with  your  vocational 
background. 

(b)  Past  Relevast  Work  We  will  first 
compare  your  residttal  funcdonal 
capacity  «nth  the  physical  and  mental 
demands  of  the  kiad  of  %vork  you  have 
done  in  the>ast.  If  you  stiU  have  the 
residual  fuacttonal  capacity  to  do  yo«r 
past  relevant  work,  we  will  find  that  yoa 
can  still  do  yoar  past  work,  and  we  will 
detenaioe  that,  you  are  not  disabled, 
wi&out  considering  your  vocational 


factors  of  age,  education,  aad  work 
experience. 

(c)  Other  Work.  If  we  find  that  you 
can  no  longer  do  the  work  yon  have 
done  ia  the  past,  we  will  then  consider 
your  residud  fnnctional  capacity 
together  wfdi  your  vocational  factors  of 
age,  education,  and  work  experience,  to 
determine  wheflier  you  can  do  other 
work  [jobs]  that  exists  in  significant 
numbers  in  the  national  economy. 

PART  416— SUPPLEHENTARy 
SECtHUTV  MUCOME  FOR  THE  AGB^ 
BUND,  AND  DISABLED 

For  the  reasons  set  out  in  the 
preamble.  Part  416,  Subpart  I,  Chapter 
III  of  Title  20,  Code  of  Federal 
Regulations,  are  amended  as  set  forth 
below. 

1.  The  authority  citation  for  Subpart  I 
continues  to  read  as  foUowr 

Authority:  Sees.  1102, 16141a).  1619. 1631(a) 
and  (d)(l],  and  1833  of  the  Social  Security 
Act:  42  U.S.C.  1302, 1382c{a).  1382h.  1383(a) 
and  (d)(1),  and  1383b:  sees.  2. 5,  8,  and  IS  of 
Pub.  L  m-WO.  98  Stat  1794. 1801, 1802.  and 
1806. 

2.  Section  416S80  is  revised  to  read  as 
follows: 

§416.960   Wlien  your  vocatkMwl 
t)acti9raund  wM  be  oonsMsrad. 

(a)  Geaeral.  If  you  are  age  18  or  older 
and  applying  for  benefits  based  on 
disability  and  we  cannot  decide  whether 
you  are  disabled  on  medical  evideiKe 
alone,  we  will  consider  your  residual 
functional  capacity  tc^ether  with  your 
Vocational  background. 

(bj  Awr  Relevaat  Work.  We  will  first 
compare  your  residaal  functional 
capacity  with  die  i^ysicaJ  and  mental 
demands  of  the  kind  of  work  you  have 
done  in  the  past.  If  you  still  have  the 
residual  fimctional  capacity  to  do  your 
past  relevant  work,  we  will  find  that  you 
can  still  do  your  past  work,  and  we  will 
determine  that  you  are  not  disabled, 
without  considering  your  vocational 
factors  of  age,  education,  and  work 
experience. 

(c)  Other  Woik.  If  we  find  Aat  you 
can  no  hnger  do  the  woric  you  have 
done  in  the  past,  we  will  then  consider 
your  residual  functional  capacity 
together  with  your  vocational  factors  of 
age,  education,  and  work  experience  to 
determine  vwhether  you  can  do  other 
work  (jobs)  thai  exists  in  significant 
numbers  in  die  national  economy. 


20  CFR  Part  404 
I  Regulations  Nol.4] 


DItabiity  InauMnoa;  I 
Bacame  of  EnHMMiMnl  to  OtfMf 


AOENCK  Social  Security  Administration. 
HHS. 

ACTION:  Proposed  rule. 

summary:  The  Social  Security 
Administration  proposes  to  amend  its 
regulations  in  the  case  of  a  deceased 
insured  individnal  who  is 
simultaneously  entitled  to  retirement 
and  disability  benefits.  Specifically,  this 
proposed  regulation  delineates  those 
persons  who  may  elect  the  type  <rf 
benefit  that  will  be  the  basis  for  monthly 
payments  doe  to  the  insured  before  the 
insured's  death. 

DATES:  To  be  sore  that  your  comments 
are  considered,  we  must  receive  them 
no  later  than  August  8, 1988. 
ADDRESSES:  Comments  should  be 
submitted  in  writing  to  the 
Commissioner  of  Social  Security. 
Department  of  Health  and  Human 
Services,  P.O.  Box  1585.  Baltimore,  MD 
21235,  or  delivered  to  the  Office  of 
Regulations.  Social  Security 
Admiiiistration.  3-B-4  Operations 
Building,  6401  Sectuity  Boulevard, 
Baltimore,  MD  21235,  between  8KX)  a.m. 
and  4:30  p.m.  on  regular  business  days. 
Comments  received  may  be  inspected 
during  these  same  hours  by  making 
arrangements  with  the  person  shown 
below. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lawrence  V.  Dudar.  3-B-4  Operations 
BuOding.  6401  Security  Boulevard, 
Baltimore,  MD  21235.  (301)  594-7459. 
SUFMCMENTAHV  NtFORMATKMi: 

Background 

Section  404.407(c)  of  the  regulations 
provides  that  in  cases  of  simultaneous 
entitlement  to  retirement  and  disability 
insurance  benefits  (RIB/DIB),  the  ' 
insured  individual  will  receive  the  larger 
benefit  unless  he  or  she  elects  to  receive 
the  smaller.  An  insured  individual  age 
62  to  65  may  be  entit^jd  to  a  higher 
benefit  if  he  or  she  receives  the  DIB. 
However,  because  of  the  way  the 
maximum  family  benefits  are  computed, 
the  auxiliaries  who  are  entitled  on  the 
record  may  shar^  a  smaller  maximum 
family  benefit  Thus,  an  individual 
entitled  to  both  RIB  and  DIB  may  elect 
the  smaller  of  the.  two  benefits  in  order 
to  maximize  total  family  benefits. 

Generally.- an  individual  must  be  alive 
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when  an  application  for  benefits  is  filed. 
However,  in  the  case  of  a  deceased 
insured  individual,  an  application  for 
DIB  may  be  filed  by  soraeone  other  than 
the  insured  individual  within  3  months 
after  the  monlh  of  die  insured 
individual's  death.  In  this  regard,  the 
regulations  at  §  404.612(d]  provide  Uiat  a 
person  qualified  to  receive  benefits  due 
the  deceased  can  file  an  apphcatton  for 
DIB  after  the  death  of  the  insured 
individual.  However,  strict 
interpretation  had  been  made  of 
i  404.407(c)  80  that  no  aae  other  than 
the  insured  individual  (or  proper 
applicant  on  behalf  of  a  living  insured 
individual)  could  make  the  election 
described  in  S  404.407(c).  This  can  result 
in  an  overpayment  if  the  insured 
individual  was  entitled  to  RIB  during  his 
or  her  lifetime,  but  died  before  his  or  her 
DIB  claim  was  filed  or  adjudicated. 
Under  cuiient  policy,  overpayments  in 
family  ipnyimiim  cases  are  created 
because  even  though  die  DIB  monthly 
benefit  is  lugher  than  the  RIB  monthly 
benefit,  the  RIB  family  maximum  is 
hi^er  than  the  DIB  family  maximum. 
The  regulations  do  not  currenUy  provide 
for  anyone  other  than  the  insured 
individual  to  exercise  the  S  404.407(c) 
election.  A  favorable  adjudication  of  a 
DW  claim  subsequent  to  the  death  of  an 
insured  individual  who  was  receiving 
RIB  payments  could  result  in  an 
overpa3rraent  for  the  period  during 
which  the  insured  was  simultaneously 
entitled  to  both  benefits.  An 
overpayment  can  occur  if  the  family 
maximum  is  lowered  as  a  result  of  the 
DIB  and  no  one  is  authorized  to  elect  the 
RIB  on  behalf  of  the  deceased  insured. 

Proposed  Change 

We  propose  to  amend  {  404.407(c)  to 
state  that  a  person  defined  in 
§  404.612(a)  (if  the  claimant  is 
competent),  (c)  (if  the  claimant  is 
incompetent),  or  (d)  (if  the  insured 
individual  is  deceased)  may  make  the 
election  described  in  1 404.407(c). 

Regulatory  I¥ocedui«s 

Executiye  Order  12291 

The  Secretary  has  determined  that 
this  is  not  a  major  rule  under  BxecuUve 
Order  12291  because  there  will  be  no 
significant  costs  in  implementing  these 
proposed  regulations.  Therefore,  a 
regulatory  impact  analysis  is  not 
required. 

Paperwork  Reduction  Act 

These  proposed  regulations  do  not 
impose  any  new  recordkeeping  or 
reporting  requiremeato  on  die  publia 


Regulatory  Flexibility  Act 

We  certify  that  these  proposed 
regulations  win  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  they 
affect  only  individuals.  Therefore,  a 
regulatory  flexibility  analysis  as 
provided  in  Pab.  L  96-854,  the 
Regulatory  Flexibility  Act,  is  not 
required 

(Catalog  of  Federal  Domestic  Assistance 
Pragrams  No.  13.803.  Sociai  Security — 
Retirement  Insurance.) 

List  of  Subjects  fai  20  CFR  Part  404 

Administrative  practice  and 
procedure.  Death  benefits.  Disability 
benefits,  Old-Age,  Survivors,  EKsability 
Insurance. 

Dated:  Febmary  12, 1988. 
Dorcas  R.  Haidy, 

Commissioner  of  Social  Security. 

Approved:  April  6, 1988. 
OtisR.Bowa^ 
Secretary  of  Health  aad  Human  Services. 

Subpart  E  of  Part  404  of  Chapter  III  of 
Tide  20  of  die  Code  of  Federal 
Regulations  is  amended  as  foUows: 

PART  404-(AMENDED] 

1.  The  authority  citation  for  Subpart  E 
is  revised  to  read  as  follows: 

Authority:  Sees.  202,  203. 204(a)  and  (e), 
20S(a).  222(b).  223(e).  224.  227.  and  1102  of  the 
Social  Sectuity  Act  42  iiSXL  402.  403.  404(a) 
and  (e).  406(a).  422(b),  423(e).  424,  427.  aod 
1302. 

2.  In  S  404.407  paragraph  (c)  is  revised 
to  read  as  follows: 


S404.407    Reduction  because  or 
entittement  to  other  tMneftts. 


(c)  Ent^lement  to  old-age  insurance 
benefit  and  disability  insurance  benefit. 
Any  individual  who  is  entitled  for  any 
month  after  August  1965  to  both  an  old- 
age  insurance  benefit  and  a  disability 
insurance  benefit  shall  be  entitled  to 
only  the  larger  of  such  benefits  for  such 
month,  except  that  where  the  individual 
so  elects,  he  or  she  shall  instead  be 
entitied  to  only  die  smaller  of  such 
benefits  for  such  month.  Only  a  person 
defined  in  {  404.612(a),  (c),  or  (d)  may 
make  the  above  desoibied  election. 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 


26CFRPart1 
[LR-S-tT] 

Income  Taxee;  Excfcielon  From  Gross 
Income  of  Qualifled  ScholaraMpe 

AQENCV:  Internal  Revenue  Service,     i 
Treasury.  | 

ACTION:  Notice  of  proposed  rulemaking. 


;  This  document  contains 
proposed  regulations  relating  to  the 
exclusion  from  gross  income  of  qualified 
scholarships.  Changes  to  the  applicable 
law  were  made  by  the  Tax  Reiorm  Act 
of  1986.  These  regulations  would 
provide  necessary  guidance  to  Internal 
Revenue  Service  personnel  who 
administer  the  Internal  Revenue  Code 
and  members  of  the  public  who  are 
subject  to  these  laws. 
DATES:  Written  comments  and  requests 
for  a  pubUc  hearing  must  be  delivered  or 
mailed  by  August  8, 1988.  Hiese 
amendments  are  proposed  to  be 
generally  effective  for  taxable  years 
beginning  after  December  31, 1986. 

ADDRESS:  Send  comments  and  requests 
for  a  public  hearing  to:  Commissioner  of 
Internal  Revenue.  Attention:  CC:LR:T 
(LR-3-87)  Washington,  DC  20224.  : 
FOfI  FURTimi  MFOmiATION  CONTACT:^  ' 
Ruth  Hoffinan  of  the  Legislation  and 
Regulations  Division,  Office  of  Chief 
Counsel,  Internal  Revenue  Service,  1111 
Constitution  Avenue,  NW..  Washington, 
»     DC  20224  (Attention  CC:LR:T)  (202-566- 
3287)  (not  a  toll-free  number). 
SUPfLCMCNTARY  MRMMIATION: 

Background  I 

This  document  contains  proposed 
amendments  to  the  Income  Tax 
Regulations  (26  CFR  Part  1)  under 
sections  117  and  6041  of  the  Internal 
Revenue  Code  of  1986  (Code).  These 
amemdments  are'proposed  to  conform 
the  regulations  under  section  117  and 
section  6041  to  the  changes  made  by 
section  123(a)  of  the  Tax  Reform  Act  of 
1966  (1966  Act)  (Pub.  L  99-514;  100  Stat. 
2112). 

In  General 

The  1966  Act  amended  section  117  of 
the  Code,  relating  to  the  exclusion  from 
gross  income  of  scholarships  or 
fellowship  grants.  Section  117(a) 
provides  that  gross  income  does  not 
include  any  amount  received  as  a 
qualified  scholarship  by  an  individual 
who  is  a  candidate  for  a  degree  at  an 
educational  organization  described  in 
sectionl70(bMl)(ii);  An  individual  who 


is  not  a  candidate  for  a  degree  must 
include  in  gtoaa  income  any  amount 
received  as  a  scholarship  or  fellowship 
grant.  Proposed  S  1.117-6(c)(4]  defines 
the  term  candidate  for  a  degree. 
Proposed  §  1.117-6(c)(l)  provides  that  a 
qualified  scholarship  is  any  amount 
received  by  an  individual  as  a 
scholarship  or  fellowship  ^ant  and  used 
for  qualified  tuition  and  related 
expenses.  As  defined  in  proposed 
§  1.117-6(c)(2),  qualifed  tuition  and 
related  expenses  are  tuition  and  fees 
required  for  enrollment  or  attendance  at 
an  educational  organization,  and  fees, 
books,  supplies,  and  equipment  required 
for  courses  of  instruction.  Qualified 
tuition  and  related  expenses  do  not 
include  any  amount  received  as  a 
scholarship  or  fellowship  grant  and  used 
for  room  and  board  or  incidental 
expenses  such  as  travel,  research,  or 
clerical  help.  Thus,  any  such  amount  is 
not  excludable  from  gross  income. 

Under  proposed  S  1.117-6(h),  any 
amount  of  a  scholarship  or  fellowship 
grant  in  excess  of  the  amount  permitted 
to  be  excluded  from  gross  income  under 
proposed  §  1.117-6(b)  is  considered 
earned  income  for  purposes  of  section 
63(c)(5)  (relating  to  the  standard 
deduction  for  dependents)  and  sectioiw. 
6012(a)(l)(C)(i)  (relating  to  dependents'" 
required  to  make  returns  of  income). 

Section  117(d)  provides  that  gross 
income  does  not  include  any  amount 
received  as  a  qualified  tuitution 
reduction.  This  document  does  hot 
provide  proposed  regulations  with 
respect  to  section  117(b).  Proposed 
regulations  addressing  matters  relating 
to  section  117(d)  are  expected  to  be 
provided  by  another  regulations  project. 

Scholarships  Representing  Payment  for 
Services 

The  general  rule  providing  for  an  / 
exclusion  from  gross  income  of  qualified 
scholarships  is  limited  under  section 
117(c)  to  qualified  scholarship  amounts 
that  do  not  represent  payment  for 
teaching,  research,  or  other  services  by 
the  recipient  required  as  a  condition  to 
receiving  the  qualified  scholarship. 
Section  117(c)  also  applies  to  qualified 
tuition  reductions  (as  defined  under 
section  117(d)). 

Under  proposed  S  1.117-«(d)(l),  that 
portion  of  a  scholarship  or  fellowship 
grant  that  represent& payment  for 
services  is  included  in  gross  income, 
regardless  of  whether  such  services  are 
required  of  all  candidates  for  the  degree 
as  a  condition  to  receiving  the  degree. 

Proposed  S  l.ll7-6(d)(2)  provides  that 
a  scholarship  or  fellowship  grant 
represents  payment  for  services  when 
the  grantor  requires  the  recipient  to 
perform  services  in  retiun  for^e 


granting  of  the  scholarship  or 
fellowship.  A  requirement  that  the 
recipient  pursue  studies,  research,  or 
other  activities  primarily  for  the  benefit 
of  the  grantor  is  treated  as  a 
requirement  to  perform  services.  The 
granting  (^  a  scholarship  or  fellowship  is 
considered  to  be  in  return  for  services 
whether  such  services  are  required  to  be 
performed  before,  concurrent  with,  or 
after  receiving  the  scholarship  or 
fellowship  grant. 

If  only  a  portion  of  a  scholarship  or 
fellowship  grant  represents  payment  for 
services,  the  grantor  must  determine  the 
amount  of  the  scholarship  or  fellowship 
grant  (including  any  reduction  in  tuition 
or  related  expenses)  to  be  allocated  to 
payment  for  services.  Pn^osed  §  1.117- 
6(d)(3)  provides  rules  for  determining 
what  portion  of  the  scholarship  or 
fellowship  grant  must  be  allocated  by 
the  grantor  to  payment  for  services,  and 
indicates  some  of  the  factors  to  be 
considered  in  making  that  allocation.  If 
the  recipient  includes  in  gross  income 
the  amount  allocated  by  the  grantor  to 
payment  for  services  and  such  amoimt 
represents  reasonable  comjpensation  for 
these  services,  then  any  additional 
amount  of  a  scholarship  or  fellowship 
grant  received  from  the  same  grantor 
that  meets  the  requirements  of  proposed 
S  1.117-6(b)  is  excludable  from  gross  . 
income. 

Effectie  Date  Rules 

Section  117,  as  amended  by  the  1986 
Act,  generally  applies  to  taxable  years 
beginning  on  or  after  Jiflbary  1, 1987. 
However,  imder  proposed  S  1.117-6(f), 
section  117,  as  in  effect  prior  to  its 
amendment  by  the  1986  Act,  continues 
to  apply  to  a  scholarship  or  fellowship 
granted  before  August  17, 1986, 
whenever  received.  In  addition,  section 
117,  as  in  effect  prior  to  its  amendment 
by  the  1986  Act  applies  in  the  case  of  a 
scholarship  or  fellowship  granted  after 
August  16, 1966,  and  before  January  1. 
1987,  to  the  extent  of  any  amount 
received  prior  to  January  1, 1987,  that  is 
attributable  to  expenditures  incurred 
before  January  1, 1967. 

For  purposes  of  the  effective  date 
rules,  proposed  5  1.117-6(f)(2)  provides 
that  a  scholarship  or  fellowship  is 
granted  when  the  grantor  either  notifies 
the  recipient  of  the  award  or  notifies  an 
organization  or  institution  acting  on 
behalf  of  a  specified  recipient  of  the 
award  to  be  provided  to  such  recipient 
If  the  notification  is  sent  by  mail, 
notification  occurs  as  of  the  date  the 
notice  is  postmarked.  If  evidence  of  a 
postmark  does  not  exist  the  date  on  the 
award  letter  is  treated  as  die 
notification  date>    • 


Under  proposed  {  1.117-0(f)(3),  a 
scholarship  or  fellowship  is  considered 
granted  beiore  August  17, 1988,  to  the 
extent  that  in  a  notice  of  awarid  made 
before  that  date,  the^antor  made  a  finb 
commitmeiit  to  provide  the  recipient 
with  a  fixed  cash  amount  or  a  readily 
determinable  amount  For  purposes  of 
this  section,  a  condition  that  the 
recipient  remain  in  good  standing  or 
maintain  a  specific  grade  point  average, 
or  a  requirement  that  the  recipient  show 
continuing  financial  need  is  not  taken 
into  account  in  determining  whether  the 
grantor  made  a  firm  commitment  to 
provide  the  scholarship  or  feOowship 
grant  for  more  than  one  academic 
period. 

Under  propowd  1 1.117-6(fH3Hi). 
amounts  treated  as  a  scholarship  or 
fellowship  granted  before  August  17, 
1986,  must  be  applied  against  qualified 
tuition  and  related  expenses  before  any 
amount  treated  as  a  scholarship  or 
fellowship  granted  after  August  16, 1986, 
may  be  eli^ble  for  exclusion  as  a 
qualified  scholarship. 
^        In  addition,  proposed  { 1.117-«(f)(3Ki) 
provides  that  iJP  a  scholarship  or 
fellowship  initially  awarded  before 
August  17, 1886,  is  granted  for  a  period 
exceeding  one  academic  period  (for 
example,  a  semester),  amounts  received 
in  subsequent  academic  periods  are 
treated  as  granted  before  August  17, 
1986.  only  ^  (a)  The  amount  awarded 
for  die  first  acadeauc  period  is 
described  in  the  original  notice  of  award 
as  a  fixed  cash  amount  or  readily 
determinable  amount  (b)  the  original 
notice  of  award  contains  a  firm 
commitment  by  the  grantor  to  provide 
the  scholarship  or  fellowship  ^ant  for 
more  than  one  academic  period;  and  (c) 
the  recipient  is  not  required  to  reapply 
to  the  grantoi*  in  order  to  receive  the 
scholarshqi  or  fellowship  grant  in  future 
academic  periods. 

Proposed  S  1.117-6(f)(3)(ii)  provides 
that  amounts  received  in  subsequent 
academic  periods  that  were  not  initially 
described  in  the  notice  of  award  as 
either  fixed  cash  amounts  or  readily 
determinable  amounts  are  treated  as 
granted  before  August  17, 1988,  but  only 
to  the  extent  of  the  amoimt  granted  for 
the  initial  academic  period. 

Reporting  and  Withholding 
Requirements 

Under  proposed  1 1.6041-3(q),  imless 
a  scholarship  or  fellowship  grant 
represents  payment  for  services  by  the 
recipient  neither  the  grantor  nor  the 
educational  organization  attended  by 
the  recipient  is  required  to  file  a  return 
of  information  wiUi  respect  to  such 
grant  However,  there  are  reporting  and 
withholding  requirements  for 


scholarship  or  fellowship  grants  to 
nonresident  aliens  under  section  1441  of 
the  Code. 

Under  pr(q>osed  fi  1.117-^d)(4),  any 
amount  of  e  scholarship  or  fellowship 
grant  that  represents  payment  for 
services  is  considered  wages  for    - 
purposes  of  section  S401(a).  Therefore. 
8udi  amounts  are  subject  to  section  3402 
(relating  to  withholding  for  income 
taxes)  and  the  grantor  is  subject  to 
section  6051  (relating  to  reporting  wages 
of  employees)  and  is  required  to  file 
Form  W-2  with  respect  to  scholarship  dt 
fellowship  amounts  representing 
payment  for  services.  However, 
according  to  the  rules  set  forth  in 
sections  3121(b).  3306(c),  and  the 
regulations  thereunder,  the  application 
of  sections  3101  and  3111  (relating  to  the 
Federal  Insurance  Contributions  Act 
(FICA)),  or  section  3301  (relating  to  the 
Federal  Unemployment  Tax  Act 
(FUTA))  depends  upon  the  nature  of  the 
employment  and  the  status  of  the 
organization.  When  only  a  portion  of  a 
scholarship  or  fellowship  grant 
represents  payment  for  services,  the 
grantor  is  subject  to  the  reporting  and 
withholding  requirements  only  with 
respect  to  tibe  portion  that  represents 
sudi  pasrments. 

Special  Analyses 

The  Commissioner  of  Internal 
Revenue  has  determined  that  this 
proposed  rule  is  not  a  major  rule  as 
defined  in  Executive  Order  12291  and 
that  a  Regulatory  Impact  Analysis  is 
therefore  not  required.  Although  this 
document  is  a  notice  of  proposed 
rulemaking  that  solicits  public  comment 
the  Internal  Revenue  Service  has 
concluded  that  the  notice  and  pubUc 
procedure  requirements  of  5  U.S.C.  553 
do  not  apply.  Accordingly,  these 
proposed  r^^ations  do  not  constitute 
regulations  subject  to  the  Regulatory 
Flexibility  Act  (5  U.S.C  chapter  6). 

Comments  and  Request  for  a  Public 
Hearing 

Before  adopting  tiiese  proposed 
regulations,  consideration  will  be  given 
to  any  written  comments  that  are 
submitted  (preferably  eight  copies)  to 
the  Commissioner  of  bitemal  Revenue. 
All  comments  will  be  available  for 
public  inspection  and  copying.  A  public 
hearing  will  be  held  upon  written 
request  to  the  Commissioner  by  any 
person  who  has  submitted  written 
comments.  If  a  public  hearing  is  held, 
notice  of  the  time  and  place  will  be 
published  in  die  Federal  Register.  The 
coUectioB  of  ii^ormatioii  requirements 
contained  herein  have  been  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  under  section  3504(h] 


of  the  Paperwork  Reduction  Act. 
Comments  on  the  requirements  should 
be  sent  to  the  Office  of  Information  and 
Regulatory  Affairs  of  OMQ.  Attention: 
Desk  Officer  for  Internal  Revenue 
Service,  New  Executive  Office  Building, 
Washington.  DC  20503.  The  Internal 
Revenue  Service  requests  that  persons 
submitting  comments  to  OMB  also  send 
copies  to  those  comments  to  the  Service. 

Drafting  Infonnation 

The  principal  author  of  these 
proposed  regulations  is  Ruth  Hoffman  of 
the  Legislation  and  Regulations  Division 
of  the  Office  of  Chief  Counsel  Internal 
Revenue  Service.  However,  pesonnel 
from  other  offices  of  the  Internal 
Revenue  Service  and  Treasury 
Department  participated  in  developing 
the  regulations,  on  metiers  of  both 
substance  and  style. 

List  of  Subjects 

26  CFR  1.61-1  Thrwigfi  1281-A 

Income  taxes.  Taxable  income, 
Deductions,  Exemptions. 

26  CFR  1.6000-1  Through  1.6109-2 

Income  taxes.  Administration  and 
procedure.  Filing  requirements. 

Proposed  Amemfanents  to  the 
Regulations 

Accordingly,  the  proposed 
amendments  to  26  CFR  Part  1  are  as 
follows: 

PART  1— [AMENDED] 

Paragraph  1.  The  authority  for  Part  1 
is  amendeid  by  adding  the  following 
citation: 

Authority:  2B  \3S.C.  7805.  *  '  *  Section 
1.6041-3(q)  also  issued  under  28  U.S.C. 
6041(a). 

Par.  2.  A  new  (  1.117-0  is  added  to 
read  as  follows: 

$1,117-0    Outline  of  regulations  pertaining 
to  sdtolafsMps  and  feltowsMp  grants. 

(a)  Section  1.117-1 — Exclusion  of 
amounts  received  as  a  scholarship  or 
fellowship  grant  in  taxable  years 
Tkeginning  before  1987,  but  only  in  the 
case  of  scholarships  and  fellowships 
granted  before  August  17, 1986. 

(b)  Section  1.117-2— Limitations 
applicable  to  taxable  years  beginning 
before  1987,  but  only  in  the  case  of 
scholarships  and  fellowships  granted 
before  August  17, 1968. 

(c)  Section  1.117-»— Definitions 
appUcable  to  taxable  years  beginning 
before  1987.  but  <mly  in  the  case  of 
scholarships  and  feUowships  granted 
before  August  17. 1986. 
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(d)  Section  1417-4-^Hems  not 
considered  as  scholarships  or  fellowship 
grants  in  taxable  years  beginning  before 

1987,  but  only  in  the  case  of  scholarships 
and  fellowships  granted  before  August 
17.1986. 

_  (e)  Section  1.117-5— Federal  grants 
requiring  future  service  as  a  federal 
employee  pertaining  to  taxable  years 
beginning  before  1987,  but  only  in  the 
case  of  scholarships  and  fellowships 
granted  before  August  17, 1986. 

(f)  Section  1.117-6— Qualified 
scholarships. 

Par.  3.  Section  1.117-1  is  amended  by 
revising  the  heading  to  read  as  set  forth 
below,  inserting  "and  before  August  17, 
1986,"  after  "July  28. 1956,"  in  the  first 
sentence  of  paragraph  (b)(2)(i).  and       ^ 
adding  a  new  paragraph  (c)  to  read  as 
follows: 

S  1.117-1    Exelutioaofamowrtsrsoeivtd 

a  ■ciNNarMNp  or  mowsntp  grant  Hi 
taxiMa  yaars  beginning  bafor*  1M7.  bm 
only  in  Uta  caaa  of  sdwIarMps  and 
fajowihipa  gwntad  batoie  August  17. 

1988.  . --:'..c. -.;-.■>'.  • 
•         •         •        •        • 

(c)  Special  rule:  termination  date; 
cross  reference.  For  purposes  of  this 
section,  all  references  to  section  117 
within  this  section  are  to  section  117  as 
in  effect  prior  to  its  amendment  by  the 
.  Tax  Reform  Act  of  1988,  unless 
otherwise  indicated.  This  s^on'does 
not  apply  to  amounts  grintMi  after 
Augvist  16. 1986.  except  (q^  extent 
thatamoonts  granted  after  August  ifl^ 
1988,  and  before  lanuary  1, 1987,  and; 
received  prior  to  January  1, 1987.  are 
attributable  to  expenditures  incurred 
before  January  1. 1987.  See  S  1.117-6(1) 
for  rules  relating  to  when  a  scholarship 
or  fellowship  is  granted  for  purposes  of 
section  117  as  amended  by  tfie  1986  Act 

Par.  4.  Section  1.117-2  is  amended  by 
revising  the  heading  to  read  as  set  forth 
below,  inserting  "and  before  August  17. 
1986."  after  "December  31. 1961."  in  the 
first  sentence  of  paragraph  (b)(l)(iii). 
and  adding  a  new  paragraph  (c)  to  read 
as  follows: 

f  1.117-2   UmitationaappVcabiatotaxabia 
I  beginning  bafora  1987,  but  only  in  Um 
)  el  scHolaraMpa  and  IMowaNpa 
117, 


1886.  and  before  January  1. 1967.  and 
received  prior  to  January  1. 1987,  are 
attributable  to  expenditures  ineiured 
before  January  1, 1987.  See  {  1.117-e(f) 
for  rules  relating  to  when  a  scholarship 
or  fellowship  is  granted  for  purposes  ot 
section  117  as  amended  by  Uie  1988  Act 
Par,  5.  Section  1.117-3  is  amended  by 
revising  the  heading  to  read  as  set  forUi 
below,  inserting  "of  the  Internal 
Revenue  Code  of  1954"  after  '151(e)(4}" 
in  the  first  sentence  of  paragraph  (b). 
inserting  "of  the  Internal  Revenue  Code 
6f  1954"  after  "151(e)(4)"  in  the  last 
sentence  of  paragraph  (b),  and  adding  a 
new  paragraph  (f).  to  read  as  foUows: 


[c]  Special  rule:  terminatioa  date: 
cross  reference.  For  purposes  of  this 
section,  all  references  to  section  117 
within  this  section  are  to  section  117  as 
in  effect  prior  to  its  amendment  by  the 
Tax  Reform  Act  of  1988.  unless 
otherwise  indicated.  This  section  does 
not  apply  to  amounts  granted  after 
August  16. 1986,  except  to  the  extent 
that  amounts  panted  after  August  18, 


S  1.117-3   DtflnltionaappteaMa  to  taxable 
yaara  beginning  bofore  1987,  but  only  m  the 
mi^  VI  ^BVKHHranipv  ■no  Twow«nipv 
granlad  bafora  August  17. 1988. 

•  *        •       *        • 

(f)  Special  rule;  termination  date; 
cross  reference.  For  purposes  of  this 
section,  all  references  to  section  117 
within  this  section  are  to  section  117  as 
in  effect  prior  to  its  amendment  by  the 
Tax  Reform  Act  of  1986.  unless 
otherwise  indicated.  This  section  does 
not  apply  to  amounts  granted  after 
August  16. 1986.  except  to  the  extent 
that  amounts  granted  after  August  18, 
1988,  and  before  January  1. 1987,  and 
received  prior  to  January  1, 1987,  are 
attributable  to  expenditures  incurred 
before  January  1. 1987.  See  9  1.117-6(f) 
for  rules  relating  to  when  a  scholarship 
or  fellowship  is  granted  for  purposes  of 
section  117  as  amended  by  the  1988  Act 

Far.  f.  Section  1.117-4  is  amended  as 
follows: 

1.  The  heading  is  revised  as  set  forth 
below. 

2.  The  first  sentence  is  revised  by 
inserting  "(a)  Applicability."  before 
•The". 

3.  Paragraphs  (a),  (b).  and  (c)  are 
redesignated  as  paragraphs  (1).  (2).  and 
(3). 

4.  Paragraphs  (1)  and  (2)  of  paragraph 
(3)  as  redesignated  are  redesignated  as 
paragraphs  (i)  and  (ii). 

5.  The  second  sentence  of  paragraph 
(3)(ii)  as  redesignated  is  amended  by 
removing  "subparagraph  (1)"  and  adding 
in  its  place  "subpara^ph  (i)". 

6.  A  new  paragraph  (b)  is  added  to 
read  as  set  forth  below. 

11.117-4   Itomanotconsidaradaa 
aetielaraliipa  or  falewsMp  grants  m  taxabia 
years  beginning  batora  1987,  but  only  in  Itie 
«■■•  wi  wiioiBi  snipe  an 
granted  before  August  17, 1988. 

•  •        *        •        • 

(b)  Special  rule;  termination  date; 
cross  reference.  For  purposes  of  this 
section,  all  references  to  section  117 
.  within  this  section  are  to  section  117  as 
in  effect  prior  to  its  amendment  by  the 


Tax  Reform  Act  of  1988.  onless 
otherwise  indicated.  This  section  does 
not  apply  to  amounts  granted  after 
August  16. 1986.  except  to  the  extent 
that  amounts  granted  after  August  18, 
1988,  and  before  January  1. 1987.  and 
received  prior  to  January  1. 1987,  are 
attributable  to  expenditures  incurred 
before  January  1. 1987.  See  S  1.117-6{f) 
for  rules  relating  to  when  a  Scholarship 
or  fellowship  is  granted  for  piuposes  of 
section  117  as  amended  by  die  1986  Act. 
Par.  7.  Se<^on  1.117-S  is  amended  by 
revising  the  heaifing  to  read  ai  set  forth 
below,  adding  a  second  sentence  to 
paragraph  (f).  and  adding  a  new 
paragraph  (^  to  read  as  follows: 

fl.117-8   Federal  grants  requiring  future 
eerviee  aa.a  federal  enDiawee  nMl^ifcin  to 
taxaMa  years  beginnirig  before  1987,  but 
oniy  ai  me  eaae  or  ecnoMrsmpe  and  . 
felowehipe  granted  before  Auguat  17, 
1986. 


[{]  Effective  date.  *  *  *  This  section 
does  not  apply  to  amounts  granted  after 
August  16. 1986.  except  to  the  extent 
that  amounts  granted  after  August  16. 
1988,  and  before  January  1, 1987,  and 
received  prior  to  January  1. 1987.  are 
attributable  to  expenditures  incurred 
before  January  1. 1987. 

(g)  Special  rule:  cross  referenbe.  For 
purposes  Of  diis  section,  all  references  to 
section  117  within  this  section  are  to 
section  Il7  as  in  effect  prior  to  its 
amendment  by  the  Tax  Reform  Act  of 
1986,  unless  otherwise  huiicated.  See 
i  l.ll7-8(f)  for  rules  relating  to  when  a 
scholarship  or  fellowship  is  granted  for 
purposes  of  section  117  as  amended  by 
the  1986  Act 

Par.  8.  A  new  8 1.117-6  is  added  to 
read  as  follows: 

S  1.117-8   QuaHfled  ectwiarsNpa. 

(a)  Outline  of  provisions.  This  outline 
lists  the  paragraphs  contained  in 
f  1.117-6. 

(a)  Outline  of  provisions. 

(b)  Exclusion  of  qualified  scholarships. 

(c)  Dennitions. 

(1)  Qualified  scholarship. 

(2)  Qualified  tuition  and  related  expenses. 
13)  Sdidarship  or  fellowship  grant. 

(i)  In  general. 

{\i)  ttenu  not  considered  as  scholarships  or 
fellowship  grants. 

(4)  Candidate  for  a  degree. 

(5)  Educational  orgSnization. 
(6}  Examples. 

(d)  Inclusion  of  qualified  scholarships  and 
qualified  tuition  reductions  representing 
payment  for  services. 

(1)  In  general. 

(2)  Payment  for  services..'',  *;  ,1.  ...:':, 

(d)  Deteiininatibn  of  ainoiint  Af  sdiblarship 
or  fellowship  grant  representing  payment  for 
services. 


(4)  Characterization  of  scholarship  or 
fellowship  grants  representing  payment  for 
services  for  purposes  of  the  reporting  and  ■ 
withholding  requirements. 

(5)  Samples. 

(e)  Recoidkeeping  requirements. 

(f)  Effective  date. 

(1)  In  general. 

(2)  When  a  scholarship  or  fellowship  is 
granted.  ' 

(3)  Scholarships  or  fellowships  granted 
before  August  17, 1886. 

(i)  In  general. 

(ii)  Amounts  received  in  subsequent 
academic  periods  that  were  not  initially 
described  as  fixed  cash  amounts  or  readily 
determinable  amounts. 

(iii)  Examples. 

(4)  Expenditures  incurred  before  January  1. 
1967. 

(g)  Reporting  and  withholding 
requirements. 

(h)  Characterization  of  scholarship  or 
fellowship  grants  exceeding  amounts 
permitted  to  be  excluded  from  gross  income 
for  purposes  of  the  standard  deduction  and 
filing  requirements  for  dependents. 

(b)  Exclusion  of  qualified 
scholarships — (1)  Gross  income  does 
not  include  any  amount  received  as  a 
qualified  scholarship  by  an  individual 
who  is  a  candidate  for  a  degree  at  an 
educational  organization  described  in 
section  170(b)(l){A)(ii),  subject  to  the 
rules  set  forth  in  paragraph  (d)  of  this 
section.  Generally,  any  amount  of  a 
scholarship  or  fellowship  grant  that  is 
not  excludable  under  section  117  is 
includable  in  the  gross  income  of  the 
recipient  for  the  taxable  year  in  which 
such  amount  is  received, 
notwithstanding  the  provisions  of 
section  102  (relating  to  exclusion  from 
gross  incomes  of  gifts).  However,  see 
section  127  and  the  regulations 
thereunder  for  rules  permitting  an 
exclusion  from  gross  income  for  certain 
educational  assistance  payments.  See 
also  section  162  and  the  regulations 
thereunder  for  the  deductibiUty  as  a 
trade  or  business  expense  of  the 
educational  expenses  of  an  individual 
who  is  not  a  candidate  for  a  degree. 

(2)  If  the  amoimt  of  a  scholarship  or 
fellowship  grant  eligible  to  be  excluded 
as  a  qualified  scholarship  under  this 
paragraph  cannot  be  determined  when 
the  grant  is  received  because 
expenditures  for  qualified  tuition  and 
related  expenses  have  not  yet  been 
incurred,  then  that  portion  of  any 
amount  received  as  a  scholarship  or 
fellowship  grant  that  is  not  used  for 
qualified  tuition  and  related  expenses 
within  the  academic  period  to  which  the 
scholarship  or  fellowship  grant  applies 
must  be  included  in  the  gross  income  of 
the  recipient  for  the  taxable  yearin 
which  such  academic  period  ends. 

(c)  Definitionts^X]  Qualified 
scholarship.  For  purposes  of  this 


section,  a  qualified  scholarship  is  any 
amount  received  by  an  individual  as  a 
scholarship  or  fellowship  grant  (as 
defined  in  paragraph  (c)(3)  of  this 
section^),  to  the  extent  the  individual 
establishes  that,  in  accordance  with  the 
conditions  of  the  grant  such  amount 
was  used  for  quaUfied  tuition  and 
related  expenses  (as  defined  in 
paragraph  (c)(2J  of  this  section).  To  be 
considered  a  qualified  scholarship,  the 
terms  of  the  scholarship  or  fellowship 
grant  need  not  expressly  require  that  the 
amounts  received  be  used  for  tuition 
and  related  expenses.  However,  to  the 
extent  that  the  terms  of  the  grant  specify 
that  any  portion  of  the  grant  cannot  be 
used  for  tuition  and  related  expenses  or 
designate  any  portion  of  the  grant  for 
purposes  other  than  tuition  and  related 
expenses  (such  as  for  room  and  board, 
or  for  a  meal  allowance),  such  amounts 
are  not  amounts  receiveid  as  a  qualified 
scholarship.  See  paragraph  (e)  of  this 
section  for  rules  relating  to 
recordkeeping  requirements  for 
estabUshing  amounts  used  for  qualified 
tuition  and  related  expenses. 

(2)  Qualified  tuition  and  related 
expenses.  For  purposes  of  this  section, 
qualified  tuition  and  related  expenses 
are — 

(i)  Tuition  and  fees  required  for  the 
enrollment  or  attendance  of  a  student  at 
an  educational  organization  described 
in  section  170(b)(l)(A)(ii);  and 

(ii)  Fees,  books,  supplies,  and 
equipment  required  for  courses  of 
instruction  at  such  an  educational 
organization. 

In  order  to  be  treated  as  related 
expenses  under  this  section,  the  fees, 
books,  supplies,  and  equipment  must  be 
required  of  all  students  in  the  particular 
course  of  instruction.  Incidental 
expenses  are  not  considered  related 
expenses.  Incidental  expenses  include 
expenses  incurred  for  room  and  board, 
travel,  research,  clerical  help,  and 
equipment  and  other  expenses  that  are 
not  required  for  either  enrollment  or 
attendance  at  an  educational 
organization,  or  in  a  course  of 
instruction  at  such  educational 
organization.  See  paragraph  (c)(6). 
Example  (1)  of  this  section. 

(3)  Scholarship  or  fellowship  grant — 
(i)  In  general.  Generally,  a  scholarship 
or  fellowship  grant  is  a  cash  amount 
paid  or  allowed  to,  or  for  the  benefit  of, 
an  individual  to  aid  such  individual  in 
the  pursuit  of  study  or  research.  A 
scholarship  or  fellowship  grant  also  may 
be  in  the  form  of  a  reduction  in  the 
amount  ovi^ed  by  the  recipient  to  an 
educational  organization  for  tuition, 
room  and  board,  or  any  other  fee.  A 
scholarship  or  fellowship  grant  may  be 


funded  by  a  governmental  agency, 
college  or  university,  charitable 
organization,  business,  or  other  source. 
To  be  considered  a  scholarship  or 
fellowship  grant  for  purposes  of  this 
section,  any  amount  received  need  not 
be  formally  designated  as  a  scholarship. 
For  example,  an  "allowance"  is  treated 
as  a  scholarship  if  it  meets  the  definition 
set  forth  in  this  paragraph.  However,  a 
scholarship  or  fellowship  grant  does  not 
include  any  amount  provided  by  an 
individual  to  aid  a  relative,  friend,  or 
other  individual  in  the  pursuit  of  study 
or  research  if  the  grantor  is  motivated 
by  family  or  philanthropic 
considerations.  « 

(ii)  Items  not  considered  as 
scholarships  or  fellowship  grants.  The 
following  payments  or  allowances  are 
not  considered  to  be  amounts  received 
as  a  scholarship  or  fellowship  grant  for 
purposes  of  section  117: 

(A)  Educational  and  training 
allowances  to  a  veteran  pursuant  to 
section  400  of  the  Servicemen's 
Readjustinent  Act  of  1944  (58  Stat.  287) 
or  pursuant  to  38  U.S.C.  1631  (formerly 
section  231  of  the  Veteran's 
Readjustment  Assistance  Act  of  1953). 

(B)  Tuition  and  subsistence 
allowances  to  members  of  the  Armed 
Forces  of  the  United  States  who  are 
students  at  an  educational  instutition 
operated  by  the  United  States  or 
approved  by  the  United  States  for  their 
education  and  training,  such  as  the 
United  States  Naval  Academy  and  the 
United  States  Military  Academy. 

(4)  Candidate  for  a  degree.  For 
purposes  of  this  section,  a  candidate  for 
a  degree  is — 

(i)  A  primary  or  secondary  school 
student; 

(ii)  An  undergraduate  or  graduate 
student  at  a  college  or  university  who  is 
pursuing  studies  or  conducting  research 
to  meet  the  requirement  for  an  academic 
or  professional  degree;  or 

(iii)  A  full-time  or  part-time  student  at 
an  educational  organization  described 
m  section  170(b)(l)(A)(ii)  that— 

(A)  Provides  an  educational  program 
that  is  acceptable  for  full  credit  towards 
a  bachelor's  or  higher  degree,  or  offers  a 
program  of  training  to  prepare  students 
for  gainful  employment  in  a  recognized 
occupation,  and 

(B)  Is  authorized  under  Federal  or 
State  law  to  provide  such  a  program  and 
is  accredited  by  a  nationally  recognized 
accreditation  agency. 

The  student  may  pursue  studies  or 
conduct  research  at  an  educational 
organization  other  than  the  one 
conferring  the  degree  provided  that  such 
study  or  research  meets  the 
requirements  of  the  educational 
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organiiafion  granting  the  degree.  See 
paragraph  (cKB).  Kxmiples  (^  and  (S)  of 
thistection. 

(5)  Educational  organutMon.  For 
purposes  of  this  section,  an  educational 
organization  is  an  organization 
described  under  section  170(b)(lHA)(ii) 
and  the  regulations  thereunder.  AJa 
educatiomd  organization  is  described  in 
section  170(bUlUAKii)  if  it  has  as  its 
primary  function  the  presentation  of 
formal  instruction,  and  it  normally 
maintains  a  regular  faculty  and 
curriculum  and  normally  has  a  regutariy 
enrolled  body  of  pupils  or  students  in 
attendance  at  the  place  where  its 
educational  activities  are  regularly 
carried  on.  See  paragraph  (c)(6)> 
Example  (4)  of  this  section. 

(6)  Examplea.  The  provisions  of  this 
paragraph  may  be  illustrated  by  the 
following  examples: 

Example  (1).  On  Septembo'  1. 19S7.  A 
receives  a  scholarahip  from  Univeraily  U  for 
academic  year  1887-igea.  A  is  enrolled  in  a 
writing  course  at  U.  Suflgested  supplies  for 
the  writing  course  in  which  A  is  enrolled 
include  a  word  processor,  but  students  in  the 
course  are  not  required  to  obtain  a  word 
processor.  Any  amount  used  for  suggested 
siqipKes  n  not  an  amount  used  for  qualified 
tuition  and  idated  expenses  for  purposes  of 
this  section.  Thus,  A  oiay  not  indnde  the  cost 
of  a  word  processor  in  detennimng  the 
amount  received  by  A  as  a  quaiified 
scholarship. 

Example  (2).  B  is  a  scholarship  student 
during  academic  year  1987-1988  at  Technical 
School  V  located  in  State  W.  B  is  enroUed  in 
a  program  to  train  individuals  to  become  data 
processors.  V  is  aathorized  by  State  W  to 
provide  this  program  and  is  accredited  bf  an 
appropriate  accreditation  agency.  B  is  a 
candidate  for  a  degree  for  purposes  of  this 
section.  Thus,  B  may  exclude  from  groas 
income  any  amount  received  as  a  qualiOtd 
scholarship,  subject  to  the  rules  set  fortM  in 
paragraph  (d)  of  this  section.  r 

Example  (3).  C  hoWs  a  Ph.D  in  chemistry. 
On  lanoary  31. 1988.  Foundation  X  awards  C 
a  fettowship.  Daring  1988  C  pursues 
chemistry  research  ■<  Research  Povadelien 
Y,  stipported  bj-  the  fellowship  grant  fnm  X 
C  is  not  an  employee  of  either  foundation.  C 
is  not  a  candidate  for  a  deyee  for  purposes 
of  this  section.  Thus,  the  fellowship  ^snt 
from  X  most  be  included  in  C's  gross  income. 

Example  (4).  On  July  1. 1887,  D  receives  a 
$500  scholarship  to  take  a  correspondence 
course  from  School  Z.  D  receives  and  retems 
all  lessons  to  Z  through  dw  rani.  No  atn^nts 
are  in  attendance  at  Z's  place  of  bnstaieas.  D 
is  not  attendng  anedncatiaeal  otgBiizalion 
described  in  section  17fl(i^l)(A)@i)  for 
purposes  of  this  section.  Thus,  the  S500 
scholarship  must  be  included  in  D's  gross 
income. 

(d)  Inclusiop  of  qualified  achekushipa 
and  qualified  tuition  redactions 
representing  payment  for  servicm— (1) 
In  general.  The  exclusion  from  gresa 
income  under  this  section  does  not 


apply  to  dnt  portion  of  any  amount 
received  as  •  qualified  achokusfaip  or 
qualified  tuitioa  tedoctioa  (as  defined 
imder  sectioB  117(d})  that  lapecaeBts 
payment  for  teaching,  rpsearrh.  or  other 
services  by  the  studaat  m^itRd  as  a 
condition  to  receMng  the  qualifiad 
scholarahip  or  quailed  tuition 
reduction,  regwiMess  of  whether  aM 
candidates  for  the  deyee  are  required  to 
peof  orm  such  services.  The  im»visioas  of 
this  paragraph  (d)  apply  not  only  to  cash 
amounts  received  in  return  for  each 
services,  but  also  to  amounts  by  which 
the  tuition  or  reiatad  expenses  of  the 
person  who  performs  services  are 
reduced,  whether  or  not  pursuant  to  a 
tuition  reduction  plan  described  in  - 
section  117(d). 

(2)  Payment  for  services.  For  purposes 
of  this  section,  a  scholarahip  or 
fellowship  grant  represents  payment  for 
services  when  the  grantor  requires  the 
recipient  to  perform  services  in  return 
for  die  granting  of  the  scholarship  or 

t  fellowship.  A  requirement  that  the 
recipient  pursue  studies,  research,  or 
other  activities  primarily  for  the  benefit 
of  the  grantor  is  treated  as  a 
requirement  ta  perform  services.  A 
requirement  that  a  recipient  furnish 
periodic  reports  to  the  grantor  for  the 
purpose  of  keeping  the  grantor  informed 
as  to  the  general  progress  of  the 
individual,  however,  does  not  constitute 
the  performance  of  services.  A 
scholarship  or  fellowship  grant 
conditioned  upon  either  past,  present,  or 
future  teaching,  research,  or  other 
services  by  the  recipient  represents 
payment  for  services  under  this  section. 
See  paragraph  (d)(5).  Examples  (1).  (2), 
(3)  and  (4)  of  this  section. 

(3)  L^terminatitm  of  amount  of 
scholarship  or  fellowship  grant 
representing  payment  for  services.  If 
only  a  portion  «rf  a  scholsrehip  or 
fellowship  grant  represents  payment  for 
services,  the  ^antor  most  determine  the 
amount  of  IIk  sdtelarriiip  or  feHowship 
grant  (mdnding  aay  reduction  in  tuition 
or  reiatad  expeaees)  to  be  allocated  to 
payment  for  services.  Factors  to  be 
taken  into  accoant  in  making  this 
allocation  include,  but  are  not  limited  to, 
compensation  paid  by — 

(i)  The  grantor  for  similar  services 
performed  by  stadents  with 
qtmUfications  comparable  to  those  of 
the  scholarahip  recipient,  but  who  do 
not  receive  scholarslup  or  feilowsfaip 
grants; 

(ii)  The  grantor  for  similar  services 
perfonned  by  foB-tinie  or  part-time 
employees  of  the  grantor  vriro  are  not 
students;  and 

(iii)  Eduoattonel  organizatians,  other 
than  tha  yaaitor  of  the  schalarahip  or 
fellowriiip.  for  similar  services 


performed  either  by  students  or  otiier 
employees. 

If  the  recipient  ladndes  in  gross  income 
the  amoudt  allocated  by  llw  grmtor  to 
payment  for  servkes  and  sndt  amoimt 
represents  reasonable  compensation  for 
those  services,  thaa  any  additioaal 
amotmt  of  a  sdiolarship  or  fellowship 
grant  received  bcaa  the  same  gnsitar 
that  meets  the  reqidnments  of 
paragraph  (b)  of  diis  section  is 
excludable  from  gross  income.  See 
paragraph  (d)(5),  Bxamiries  (5]  and  (6)  of 
this  section.  ~^\-' 

(4)  Characterization  ofadkdanhip  or 
fellowship  grants  representing  payment 
for  services  for  purposes  of  the  reporting 
and  withhoUaig  regairements.  Any 
amount  of  a  scholarahip  or  feDowship 
grant  that  represents  payment  for 
services  (as  defined  in  paragraph  (d)(2) 
of  this  section)  is  considered  wages  for 
purposes  of  sections  3401  and  3402 
(relating  to  withholding  for  income 
taxes),  section  8041  (relating  to  returns 
of  information),  and  section  0051 
(relating  to  reporting  wages  of 
employees).  The  application  of  sections 
3101  and  3111  (relating  to  the  Federal 
Insurance  Contributions  Act  (PICA)),  or 
section  3301  (relating  to  the  Federal 
Unemployment  Tax  Act  (FUTA)) 
depends  upon  the  nature  of  the 
emplojrment  and  the  status  of  the  - 
organization.  See  sections  3121(b), 
3306(c),  and  tiie  regulations  thereunder. 

(5)  Examples.  The  provisions  of  this 
paragraph  may  be  illustrated  by  the 
following  examples: 

£K<ii7ip/s  ^1/ On  November  15. 1987,  A 
receives  a  15,000  qualified  scholarship  (as 
defined  paragraph  (c)(1)  of  this  seclioo)  for 
academic  year  1888-1008  under  a  federal 
program  requiring  A's  future  service  as  a 
federal  empktyee.  The  $S,000  scholarship 
represents  payment  for  services  for  purposes 
of  this  section.  Thus,  the  $5,000  must  be 
included  in  A's  gross  mcome  as  wages. 

Example  (2).  B  receives  a  tlOXlOO 
scholarship  from  V  Craporation  on  )une  4. 
VBtff,  for  academic  year  1987-1988.  As  a 
condition  to  receiving  the  sdiolarship,  B 
agrees  to  work  for  V  after  graduation.  B  has 
no  previous  relationship  with  V.  The  S10,000 
scholarship  represents  payment  for  future 
services  for  purpoaes  of  this  section.  Thus, 
the  $10,000  scholarship  muat  be  included  in 
B's  gross  income  as  wages. 

Example  (3).  On  March  IS.  1987,  C  is 
awarded  a  fellowriiip  for  academic  year 
1987-1888  to  pursus  a  research  project  the 
nature  of  which  is  determined  by  the  grantor. 
University  W.  C  must  submit  a  paper  to  W 
that  describes  the  resasrth  restUts.  The  paper 
does  not  fiilffll  any  course  requirements. 
Under  the  terms  of  the  grant,  W  may  publish 
C's  resuhs,  or  otherwise  use  the  resnits  of  C» 
research.  C  is  treated  es  performing  services 
for  W.  Thm,  Cs  feiiowsii^  from  W 


represents  payment  for  services  and  must  be 
indeded  in  Cs  gross  income  as  wages. 

Ekamph  (4).  On  September  27, 1987,  D 
receives  a  qualifled  scholarship  (as  defined  in 
paragraph  (c)(1)  of  this  section)  from 
University  X  for  academic  year  19S7-198B.  As 
a  condition  to  receiving  the  scholarahip.  D 
perfonns  services  a«  a  teaching  assiaiant  for 
X.  Such  services  are  required  of  all 
candidates  for  a  degree  at  X  The  amount  of 
D's  sdnlarahip  from  X  is  equal  to  the 
compemoftiaB  peM  1^  X  to  teaching 
assistants  who  are  part-time  employees  sad 
not  students  at  X.  D's  scholarship  fnwi  X 
represents  payment  for  services.  Thus,  the 
entire  amount  of  D's  scholarship  from  X  must 
be  indoded  in  D's  gross  income  as  wages. 

Example  (5).  On  June  VL 1967,  E  receives  a 
$6,000  scholarship  for  academic  year  1987- 
1988  from  Univeisity  Y.  As  a  condition  to 
receiving  the  scholarship,  E  performs  services 
as  a  researcher  for  Y.  Other  researchers  who 
are  not  scholarship  recipients  receive  $2,000 
for  similar  services  for  the  year.  Therefore.  Y 
allocates  $2,000  of  the  scholarship  amount  to 
compensation  for  services  performed  by  E. 
Thus,  the  portion  of  the  scholarship  that 
represents  payment  for  services,  ^,000,  must 
be  included  in  E's  gross  indome  as  wages. 
However,  if  E  establishes  expesditwes  of 
$4,000  for  qualified  tuition  and  related 
expenses  (as  defined  in  paragraph  (cK2)  of 
this  section),  then  $4,000  of  E's  scholarship  is 
excludable  from  E's  gross  income  as  a 
qualified  scholarship. 

Example  (6).  During  1987  F  is  empfeyed  as 
a  research  assistant  to  a  facnhy  etemiier  at 
University  Z.  F  receives  a  salary  from  Z  tliat 
represents  reasonable  compensation  for  the 
position  of  reseach  assistant.  In  addition  to 
salary,  F  receives  from  Z  a  qualified  tuition 
reduction  (as  defmed  in  section  ll7(dj)  to  be 
used  to  enroll  in  an  nndergradaste  coarse  at 
Z.  F  iodttdes  the  salary  in  grsss  incene. 
Thus,  the  qualified  tuition  ledoctioa  does  not 
repreeeet  pajnaenl  for  services  and  therefore, 
is  net  inckideble  in  Fs  gross  income. 

{e]  Recordkeeping  requirements.  In 
order  to  be  eligible  to  exdude  from 
gross  income  any  amount  received  as  a 
qualified  scholarriiip  (as  defined  in 
paragraph  (cKl)  of  this  section),  the 
recipient  must  maintain  records  that 
establish  amounts  used  for  qualified 
tuition  and  related  expenses  (as  defined 
in  paragraph  (c)(2)  of  this  section)  as 
well  as  the  total  amount  of  qualified 
tuition  and  related  expenses.  Such 
amounts  may  be  established  by 
providing  to  the  Service,  upon  request 
copies  of  relevant  bills,  receipts, 
canceled  checks,  or  other 
dociunentation  or  records  that  clearly 
reflect  the  use  of  the  money.  The 
recipient  must  also  submit,  upon 
request,  documentation  that  established 
receipt  of  the  grant,  notification  date  of 
the  grant,  and  the  conditions  and 
requirements  of  the  particular  granL 
Subject  to  the  rules  set  forth  in 
paragraph  (d)  of  tiiis  section,  qualified 
scholarahip  amoimts  are  excludable 
without  the  need  to  trace  particular 


grant  dollara  to  particular  expenditures 
for  qualified  tuition  and  rdated 
expenses. 

(f)  Effective  date—{\]  In  general.  The 
rules  of  this  section  generally  apply  to 
taxable  yean  beginning  on  or  after 
January  1. 1987.  However,  section  117, 
as  in  effect  prior  to  its  amendment  by 
the  Tax  Reform  Act  of  1988  (1986  Act), 
continues  to  apply  to  scholarships  and 
felbwships  granted  before  August  17, 
1988,  whenever  received.  In  addib'on, 
section  117,  as  in  effect  prior  to  its 
amendment  by  the  1980  Aot  applies  in 
the  case  of  sc^otarafaips  and  fellowships 
panted  after  August  16, 1986,  and  before 
January  1. 1987,  to  the  extent  of  any 
amount  received  prior  to  January  1. 1987. 
that  is  attributable  to  expenditures 
incurred  before  January  1. 1987. 

(2)  When  a  scfio/arfiip  orfellowship  is 
granted  For  purposes  of  this  section,  a 
scholarship  or  fellowship  is  granted 
when  the  grantor  either  notifies  the 
redpteni  dl  the  award  or  notifies  an 
organization  or  institution  acting  on 
behalf  of  a  specified  redpieni  of  the 
award  to  be  provided  to  such  recipient. 
If  the  notification  is  sent  by  mail, 
notification  occun  as  of  the  date  the 
notice  is  postmarked.  If  evidence  of  a 
postmark  does  not  exist,  the  date  on  the 
award  letter  is  treated  as  the 
notification  data.' 

(3)  Scholarships  or  fellowships 
granted  before  August  17. 1986— {\)  In 
general.  For  purposes  of  this  sectioa,  a 
sdiolarship  or  fellowship  is  considered 
granted  before  August  17, 1986.  to  the 
extent  that,  in  a  notice  of  award  made 
before  that  date,  the  grantor  made  a  firm 
commitment  to  provide  the  recipient 
with  a  fixed  carii  amount  or  a  readQy 
determinable  amount.  A  notice  of  award 
is  treated  as  containing  a  firm 
commitmeat  even  if  the  sdralarahip  or 
fellowship  grant  is  subject  to  a  condition 
that  the  redpient  remain  in  good 
standing  or  maintain  a  specific  grade 
point  average.  In  addition,  a  requirement 
that  the  redpient  file  a  finandal  ~ 
statement  on  an  annual  basis  to  show 
continuing  financial  need  is  not  treated 
as  a  requirement  to  reapply  to  the 
grantor.  If  a  scholarahip  or  fellowship, 
initially  awarded  before  August  17, 1966. 
is  granted  for  a  period  exceeiding  one 
academic  period  (for  example,  a 
semester),  amoimts  received  in 
subsequent  academic  periods  are 
treated  as  granted  before  August  17, 
1986,  only  if— 

(A)  The  amount  awarded  for  the  first 
academic  period  is  described  in  the 
original  notice  of  award  as  a  fixed  cash 
amoimt  or  readily  determinable  amount; 

(B)  Th*  ori^nal  notice  of  award 
contains  a  firm  commitment  by  the 
grantor  to  provide  the  scholarship  or 


fellowship  grant  for  more  than  one 
academic  period;  and 
(Q  The  recipient  is  not  required  to 

reapply  to  ttie  grantor  in  order  to  receive 
the  scholarship  or  fellowship  grant  in 
future  academic  periods. 

Scholar^ip  or  fellowship  amounts 
treated  as  granted  before  August  17, 
1966.  must  be  applied  against  qualified 
tuition  and  related  expenses  before  any 
amount  of  a  scholarship  or  feUowship 
treated  as  granted  after  August  16, 1986. 
may  be  ebgible  for  exclusion  as  a 
quaMed  scholanhip. 

(ii)  Amounts  received  in  subsequent 
academic  periods  that  were  not  initially 
described  as  fixed  cash  amounts  or 
readily  determinable  amounts.  If  the 
notice  of  award  of  a  scholarsfaip  or 
fellowship  ^ant  satisfies  the 
requirements  of  paragraph  (f)(3Ki)  of 
this  section  but  does  not  describe  the 
amount  to  be  received  in  subsequent 
academic  periods  as  either  a  fixed  cash 
amount  or  readily  determinable  amount 
then  the  amount  received  in  each 
subsequent  academic  period  that  is 
treated  as  panted  before  August  17. 
1886,  may  not  exceed  the  amoimt 
granted  for  the  initial  academic  period. 
To  th^  extent  that  any  amoimt  received 
in  a  subsequent  academic  period,  under 
the  same  notice  of  award,  exceeds  the 
amount  received  in  the  initial  academic 
period,  the  excess  amount  is  treated  as  a 
scholarship  or  feUoyrahip  granted  after 
August  16,1986. 

(iii)  Examples.  The  provisions  of  this 
paragraph  may  be  illustrated  by  the 
following  examples: 

Example  (If.  On  (anuory  7. 1965.  A  receives 
a  notice  of  award  under  a  federal  program  of 
a  $500  scholarship  for  the  academic  period 
Spring  1985.  A  receives  the  $500  in  Febraaiy 
1988.  For  purposes  of  this  section  the  SOO 
scholarship  is  granted  before  Auj^ifit  17. 1986. 
and  thus  is  sub)ecl  to  section  llT  prior  %o  its 
amendment  by  the  1966  Ad. 

Example  (2).  On  May  7, 1986,  B  reoeivid  a 
notice  of  award  of  a  scholarship  in  the 
amoimt  off  $4,000  annually  for  four  years.  The 
total  amount  of  tliis  scholarship  is  a  fixed 
cash  amount.  Thus.  $16JX)0,  the  total  amount 
of  the  scholarship  for  all  four  years,  is  subject 
to  section  117  prior  to  its  amendment  by  the 
1960  Ad. 

Example  (3).  On  May  7, 1988.  C  is  notified 
of  the  award  of  tiie  Y  scholarship  that  will 
pay  for  C's  tuitioa  room,  and  board  for  four 
years.  The  total  amount  of  the  V  scholarship 
is  readily  determinable.  Thus,  the  total 
amount  of  the  Y  scholarship  for  all  four  years 
is  subject  to  section  117  prior  to  its 
amendment  by  the  1986  Act. 

Example  (4).  On  May  7. 1908.  D  is  notified 
that  she  is  the  redpient  of  a  scholarship  to 
attend  university  Z.  The  scholarship  ik  not 
conditioned  upon  the  performance  of  services 
by  D.  The  notice  provides  thai  Z  will  award 
scholarship  funds  for  four  years  and  spedfiea 
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that  D  will  receive  S5.000  during  the  Hrst 
year.  D  is  not  required  to  reapply  in  order  to 
receive  scholarship  funds  during  years  2 
through  4.  However,  the  notice  does  not 
specify  the  scholarship  funds  to  be  received 
in  years  2  through  4.  The  $5,000  received  in 
year  1  is  treated  as  granted  before  August  17, 
1966.  because  this  amount  is  a  Rxed  cash- ' 
amount  described  in  the  notice  of  award.  In 
addition,  because  Z  has  made  a  specific 
commitment  to  provide  scholarship  funds 
during  years  2  through  4  without  requiring  D 
to  reapply  for  the  scholarship,  an  amount 
from  Z  not  exceeding  $S,000  per  year  is 
treated  as  granted  before  August  17, 1986^ 
during  years  2  through  4.  Thus,  if  D  receives 
$4,000  from  Z  in  year  2,  the  eAtire  $4,000  is 
treated  as  granted  before  August  17, 198&  If, 
in  year  3.  D  receives  $8,000  from  Z,  only 
$5,000  of  the  amount  received  is  treated  as 
granted  before  August  17, 1986.  The 
additional  $1,000  received  in  year  3  is  treated 
as  granted  after  August  16. 1986.  Whether  this 
additional  $1,000  is  excludable  from  D's  gross 
income  depends  upon  the  amount  of  qualified 
tuition  and  related  expenses  (as  defined  in 
paragraph  (c)(2)  of  this  section]  incurred  by  D 
in  year  3.  Thus,  if  D's  qualified  tuition  and 
related  expenses  for  year  3  are  $8,000,  the 
entire  $8,000  is  excludable  from  D's  gross 
income. 

Example  (5).  Assume  the  saiAe  facts  as  in 
Example  (4)  except  that  D's  qualified  tuition 
and  related  expenses  in  year  3  are  $5,500.  D 
excludes  the  $5,000  that  is  treated  as  granted 
before  August  17. 1988.  However,  this  fe,000 
must  be  applied  against  the  total  qualified 
tuition  and  related  expenses  of  $5,500  owed 
by  Dior  year  3  before  any  amount  received 
from  a  scholarship  or  fellowship  granted  after 
August  18, 1988.  may  be  exclu(ied.  The 
additional  $1,000  received  by  D  that  is  treated 
as  granted  after  August  16, 1988,  is 
excludable  to  the  extent  of  $500,  the  amonnt 
by  which  qualified  tuition  and  related 
expenses  exceed  the  amount  that  is  treated 
as  granted  before  August  17, 1986.  The 
remaining  $500  scholarship  amount  must  be 
included  in  D's  gross  income. 

Example  (8).  Assume  the  same  facts  as  in 
Example  (4)  except  that  D's  qualified  tuition 
and  related  expenses  for  year  3  are  $5,000. 
The  amount  of  D's  qualified  tuition  and 
related  expenses  for  year  3  is  equal  to  the 
scholarship  amount  from  Z  treated  as  grmited 
before  August  17, 1988.  Thus,  no  part  of  tke 
$1,000  treated  as  granted  after  August  18, 
1986,  is  excludable  from  D's  gross  income. 

(4)  Expenditures  incurred  before 
January  1, 1987.  In  the  case  of 
scholarships  and  fellowships  granted 
after  August  IS,  1966,  and  before 
January  1, 1987.  amounts  received  prior 
to  January  1, 1987,  that  are  attributable 
to  expenditures  incurred  prior  to 
January-!,  1987.  are  subject  to  section 
11788  in  effect  prior  to  its  amendment 
by  the  1988  Act  For  purposes  of  this 
section,  an  expenditure  is  incurred  when 
it  becomes  properly  due  and  payable  by 
the  recipient.  However,  expenditures- 
relating  to  an  academic  period  beginning 
after  December  31, 1980,  paid  t>y  Uie 
recipient  before  January  1, 1987,  prior  to 
the  time  when  the  recipient  is  biHed  for 


such  expenditures,  are  not  treated  as 
expenditures  incurred  before  January  1, 
1987.  Thus,  if  in  December  1986  an 
educational  organization  billed  a 
scholarship  recipient  for  expenses 
relating  to  the  academic  period 
beginning  in  January  1987,  and  the 
recipient  used  scholarship  amounts 
received  prior  to  January  1, 1987,  to  pay 
the  expenses  on  January  5. 1987,  the 
scholarship  amounts  used  to  pay  such 
expenses  are  considered  attributable  to 
expenditures  incurred  prior  to  January  1, 
1987.  If,  however,  on  December  31. 1989. 
a  scholarship  recipient  used  scholarship 
amount  to  pay  expenses  relating  to  the 
academic  period  beginning  in  January 
1987,  before  the  recipient  was  billed  for  ~^ 
such  expenses,  the  amounts  used  are  not 
treated  as  attributable  to  expenditures 
incurred  before  January  1, 1967. 

(g)  Reporting  and  withholding 
requirements.  For  return  of  information 
requirements,  see  section  6041,  6051.  and 
the  regulations  thereunder.  For 
withholding  from  scholarships  or 
fellowship  grants  representing  payment 
for  services,  see  sections  3401,  3402,  and 
the  regulations  thereunder.  For 
withholding  from  scholarships  or 
fellowship  grants  of  nonresident  aliens, 
see  section  1441  and  the  regulations 
thereunder.  For  the  api)lication  of  FICA, 
see  sections  3101  and  3111.  For  the 
application  of  FUTA,  see  section  3301. 

fhYCharacterizatj'o/i  of  scholarship  or 
fellowship  grants  exceeding  amounts 
permitted  to  be  excluded  from  gross 
income  for  purposes  of  the  standard 
deduction  and  filing  requirements  for 
dependents.  For  purposes'  of  section 
63(c)(5)  (relating  to  the  standard 
deduction  for  dependents)  and  section 
6012(a)(l)(C)(i)  (relating  to  dependents 
required  to  make  returns  of  income),  any 
amount  of  a  scholarship  or  fellowship 
grant  in  excess  of  the  amount  permitted 
to  be  excluded  from  gross  income  under 
paragraph  (b)  of  this  section  is 
considered  earned  income.  For  example, 
on  June  11. 1987,  A,  a  student  who  has 
no  other  earned  or  tmeamed  income  for 
the  year  and  can  be  claimed  as  a 
dependent  on  another  taxpayer's  rettim 
of  tax,  i^ceives  a  $1,000  scholarship  for 
room  and  board.  The  $1,000  must  be 
included  in  A's  gross  income  because  it 
is  not  a  quaUfied  scholarship  under 
paragraph  (b)  of  this  section.  However, 
for  purposes  of  sections  63(cK5)  and 
6012(a)(l)(C)(i).  the  $1,000  is  earned 
income.  Accordingly,  A  is  not  required 
to  file  a  return  of  tax  for  1987  because 
A's  gross  income  ($1,000)  does  not 
exceed  A's  standard  deduction  ($1,000) 
and  A  has  no  unearned  income.      .   . 

Par.  t.  In  f  1.6041-3;  paragraph  (q)  is 
added  to  read  as  follows: 


f  t.M41-3    PaymenU  for  wtiteti  no  return 
of  infonnalien  to  raqulred  under  I 
8041. 


(q)  Amounts  paid  to  individuals  as 
scholarships  or  fellowship  grants,  as 
defined  in  S  1.1l7-6(c)(3).  This  exception 
does  not  apply  to  any  amount  of  a 
scholarship  or  fellowship  grant  that 
represents  payment  for  services,  as 
defined  in  S  1.117-«(d)(2). 
Lawraaoa  B.  Gibba, 
Commissioner  of  Internal  Revenue. 
(FR  Doc.  88-12891  Filed  6-8-88;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Occupetional  Sefety  end  Heelth 
AdntMetration 

29  CFR  Pert  1910 

[Docket  S-0161 

Electricel  Sefety-Releted  Work 
Precticee 

AOENCY:  Occupational  Safety  and 
Health  Administration  (OSHA),  U.S. 
Department  of  Labor. 

ACTION:  Notice  of  hearing;  extension  of 
written  conunent  period. 

WMMARY:  This  notice  schedules  an 
informal  public  hearing  on  the  proposed 
standard  on  electrical  safety-related 
work  practices,  which  was  published  in 
the  Federal  Register  on  November  30, 
1987  (52  FR  45530;  correction  notice:  53 
FR  2047).  It  also  extends  the  period  for 
submission  of  written  comments  on  the 
proposed  rule. 

DATES:  The  hearing  will  E>egin  on  August 
9, 1988,  at  9:30  a.m.  and  may  continue  for 
more  than  one  day  based  on  the  number 
of  notices  of  intention  to  appear  which 
are  received. 

Notices  of  intention  to  appear  at  the 
public  iiearing  must  be  postmarked  by 
July  11. 1988. 

Testimony  and  evidence  to  be 
introduced  into  the  hearing  record  must 
be  postmarked  by  July  29. 1988.  Written 
comments  by  persons  not  appearingat 
the  hearing  must  also  be  postmarked  by 
July  20. 1988. 

ADORESSeS:  The  informal  public  hearing 
will  be  held  in  the  Auditorium,  Frances 
Perkins  Department  of  Labor  Building, 
200  Constitution  Ave.,  NW., 
Washhigton,  DC  20210. 

Four  copies  of  written  comments  must 
be  seiSt  to  Docket  Office,  Docket  S-016, 
OSHT^.  U.S.  Department  of  Labor,  200 
Censfittitidn  Avenue  NW.,  Rm.  N367d, 
Washington.  DC  202ia 
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Four  copies  of  notices  of  intention  to 
appear  aad  testisHxiy  and  evidence  that 
will  be  introduced  inta  the  hearing 
record  must  be  sent  to:  Mr.  Tom  Hall, 
OSHA.  U.S.  Department  of  Labor  200 
Constitution  Aveoue  NW..  Rm.  N3647. 
Washington.  DC  20210. 

RMI RMTHER  INFOmSATION  CONTACT: 
Hearing:  Mr.  Tom  Hall  OSHA,  U.S. 
Department  of  Labor.  200  Constitution 
Avenue  NW..  Rm.  N3647.  Washington, 
DC  2Q2ia  (202-523-8615).  For 
information  on  how  to  submit  notices  of 
intention  to  appear,  see  the  section  of 
this  notice  entitled  "Public 
Participation." 

Proposal:  Mr.  James  F.  Foster,  U.S. 
Department  of  Labor.  Occupational 
Safety  and  Health  Administration.  200 
Constitution  Avenue  NW.,  Rm.  N3647. 
Washington.  DC  202ia  (202-S2S-8148). 
SUPWfMEWTAWV  INFORMATION:  On 
November  3a  1987,  OSHA  published  a 
proposed  standard  on  electrical  safety- 
related  work  practices  (52  FR  45530; 
correction  notice:  53  FR  2047).  The 
requirements  of  the  standard  were 
proposed  to  supfrfement  the  existing 
electrical  installation  requirements 
contained  in  29  CFR  Part  1910,  Subpart 
S.  Interested  parties  were  given  until 
Febraary  29, 1988,  to  submit  written 
comments  on  the  proposal,  to  fUe 
objections,  and  to  request  a  hearing. 

Public  Hearing 

OSHA  has  received  45  comments  on 
the  proposal,  including  6  requests  for  a 
hearing.  In  response  to  the  objections 
raised  and  hearing  requests  received 
and  in  accordance  with  section  6(bK3) 
of  the  Occupational  Safety  and  Health 
Act,  OSHA  has  scheduled  an  informal 
public  hearing  to  be  held  on  Augtut  9, 
1988.  The  hearing  is  being  held  to 
examine  all  issues  raised  by  the 
proposal,  including,  but  not  limited  to. 
the  following: 

(1)  The  United  Steelworkers  of 
America  (Exhibit  4-45)  objects  to  the 
removal  of  existing  regulations,  such  as 
S  1010.2e5(c)(12).  on  the  grounds  that  the 
existing  provisions  are  more  protective 
than  the  corresponding  provisions  in  the 
proposal.  OSHA  requests  information 
on  which  of  die  existing  regulations  that 
were  proposed  to  be  removed  are  more 
protective  than  the  electrical  safety- 
related  work  practices  proposed  to  be 
added  to  29  CFR  Part  19ia  Subpart  S. 

(2)  The  United  Steelworkers  of 
America  (Exhibit  4^-45)  also  argues  that 
the  proposal  is  too  performance 
oriented.  OSHA  requests  information  on 
whether  or  not  the  proposal  is  too 
performance  oriented,  on  what  specific 
provisions  are  vague  end  unenforceable, 
and  on  w^t  changes  could  be  made  to 


these  provisions  to  oiake  them 
enforceable. 

-    (3)  Two  of  the  hearing  requests  object 
to  the  soope  of  the  proposal  (proposed 
S  1910.331).  The  Edison  Electric  Institute 
(Exhibit  4-10)  objects  to  the  application 
of  the  proposal  to  work  on  or  near 
electric  utilization  installations  within 
an  electric  power  generating  plant.  The 
National  Arborists  Association  (Exhibit 
4-30)  objects  to  the  proposal's  coverage 
of  the  tree  care  industry.  In  view  of 
these  objections.  OSHA  requests 
information  on  the  issue  of  whether  or 
not  the  scope  of  the  standard  is 
appropriate  as  proposed. 

(4)  Three  of  the  hearing  requests 
object  to  die  proposed  reqinrements 
related  to  training  (prx>po8ed  S  19ia332). 
They  claim  that  the  proposal's  training 
provisions  are  inadequate  and  do  not 
provide  sufficient  protection  from 
electrical  hazards.  Hie  AFL-CIO 
(Exhibit  4-32)  suggests  that  the 
requirements  be  expanded  to  cover  die 
qualifications  of  the  trainer,  duration  of 
die  training,  and  dnnonstration  of 
effectiveness  of  the  training.  The  United 
Steelworkers  of  America  (&diibit  4-45] 
suggests  that  all  workers  be  required  to 
receive  training  and  that  the  amount  of 
required  training  be  increased.  The 
International  Brotherhood  of  Teamsters 
(Exhibit  4-28)  objects  to  OSHA's  failure 
to  provide  a  description,  in  objective 
terms,  of  what  exposure  to  electrical 
hazards  would  trigger  the  training 
provisions.  In  view  (A  these  objections, 
OSHA  requests  information  on  the  issue 
of  whether  or  not  the  proposed  training 
requirements  would  provide  adequate 
protection  from  electrical  hazards. 
OSHA  also  requests  specific 
modifications  of  the  language  proposed 
in  1 1910.332  that  would  improve         ' 
employee  safety. 

(5)  Three  of  the  hearing  requests 
object  to  the  proposed  requirements  for 
lockout  and  tagging  of  electric  circuits 
and  equipment  (8  1910.333(b)).  Tlie 
Edison  Electric  Institute  (Exhibit  4-10) 
argues  that  OSHA's  proposal  is 
inconsistent  with  tagging  procedures  in 
use  by  electric  utilities  which  provide 
sufficient  protection  to  employees.  The 
International  Brotherhood  of  Teamsters 
(Exhibit  4-26)  requests  diat  die  lockout 
and  tagging  provisions  be  strengthened. 
They  argue  that  tegs  should  not  be 
permitt^  to  be  used  without  locks  and 
that  there  should  be  one  lock  per  . 
employee  working  on  a  given  piece  of 
equipment.  The  AFL-CIO  (Exhibit  4-32) 
recommends  that  the  lockout  and 
tagging  provisions  be  expanded  to  cover 
non-electikat  es  well  as  electrical 
hazards.  OSHA  requests  comments  on 
the  issue  of  whether  or  not  the  lockout 
and  tagging  requiremoits  proposed  in 


1 19ia333(b)  are  reasonable  and 
appropriate  for  the  protection  of 
employees. 

(6)  The  Edison  Electric  Institute 
(Exhibit     4-10)  objects  to  die 
requirements  proposed  in 

S  1910.333(c)(3)(ii)  pertaining  to  work  by 
qualified  persons  near  overhead  power 
lines.  They  argue  diat  only  trained  and 
experienced  utility  linemen  should  be 
permitted  to  install  electrical  protective 
equipment  on  overhead  power  lines  and 
that  anyone  other  than  these  employees, 
line-clearance  tree  trimmers,  and 
communications  workers  stuxUd  be  ' 
required  to  maintain  a  minimum 
clearance  of  10  feet  bom.  overhead 
power  lines.  OSHA  therefore  requests 
public  comment  on  the  issue  of  whether 
or  not  the  standard  should  allow  other 
qualified  employees  to  come  doser  than 
10  feet  to  overhead  power  lines  and,  if 
so,  under  what  circumstances. 

(7)  Three  of  the  hearing  requests 
ol^ct  to  the  manner  in  which  the 
proposal  differentiates  between 
"qualified  persons"  and  "^inqualified 
persons."  (TTie  teitn  "qualified  person" 
is  currently  defined  in  existing 

S  1910.399.)  The  Edison  Electric  Institute 
(Exhibit  4-10),  the  International 
Brotherhood  of  Teamsters  (Exhibit  4- 
26),  and  the  National  Arborists 
Association  (Exhibit  4-30)  are 
concerned  that  the  definition,  in 
conjimction  wndi  the  training 
requirements  proposed  in  $  1910.332,  is 
vague  and  would  pose  enforcement  and 
compliance  problems.  OSHA  requests 
public  comment  on  how  the  standard 
could  be  changed  to  make  the  definition 
of  "qualified  person"  more  clear  and  the 
standard  more  enforceable. 

(8)  The  Amalgamated  Clothing  and 
Textile  Workers  Union  (Exhibit  4-44) 
objects  to  OSHA's  use  of  data  that 
covers  only  an  18-month  period  and  is 
over  ten  years  old.  OSHA  is  planning  to 
submit  additional  accident  data  at  the 
hearing  and  invites  the  public  to  submit 
electrical  accident  information  as  well. 

(9)  The  International  Brotherliood  of 
Teamsters  (Exhibit  4-26)  suggests  that 
reoommraidations  contained  in  the 
National  Institute  for  Occupational 
Safety  and  Healdi's  (NIOSH)  December 
1986  Alert  Reqaestfor  Assistance  in 
Preventing  Fatalities  of  Workers  Who 
Contact  Electrical  Energy,  be  included 
in  the  standard.  Hie  hearing  request 
specifically  suggests  adopting  NIOSirs 
recommendations  on  the  institution  of  a 
"buddy  system"  and  on  training  for 
emergencies  (including  medical 
training).  OSHA  requests  comments  on 
whethn'  or  notsiidi  provisions  should 
be  included  in  the  standard. 
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(10)  The  International  Qrotherhood  of 
Teamsterv  (Exhibit  4-26)  also  obiects  to 
the  proposal's  differences  from  NFPA 
TOE,  the  national  consensus  standard 
that  covers  electrical  safety  work 
practices.  In  view  of  this  objection, 
OSHA  invites  public  conunent  on 
whether  or  not  the  standard  as  proposed 
would  be  more  effective  in  protecting 
employees  from  electrical  hazards  than 
NFPA  TOE  and  on  how  the  differences 
from  NFPA  TOE  affect  employee  safety. 

(11)  Two  of  the  hearing  requests 
(Exhibits  4-10  and  4-45)  also  contain 
comments  on  numerous  provisions  - 
contained  in  the  proposal.  OSHA  invites 
additional  pubUc  coomient  on  any  of  the 
requirements  contained  in  the  proposal. 

PubUc  Participation 

Under  section  6(b)(3)  of  the 
Occupational  Safety  and  Health  Act 
and  29  CFR  Part  1911,  an  opportunity  to 
testify  orally  concerning  the  issues 
raised  in  this  notice  wiU  be  provided  at 
an  informal  public  hearing,  which  will 
begin  mi  Tuesday,  August  9. 1988,  in 
Washmgton,  DC. 

Notice  of  Intention  to  Appear  at 
Hearing.  All  persons  desiring  to 
participate  at  the  hearing,  including 
those  who  previously  requested  that  a 
public  hearing  be  held,  must  file  a  notice 
of  intention  to  appear  with  Mr.  Tom 
Hall,  OSHA  Division  of  Consumer 
Affain.  Room  N-364T,  200  Constitution 
Avenue  NW.,  Washington.  DC  20210. 
Telephone:  (202)  523-8615.  Filing  of  this 
notice  entitles  the  participant  to  present 
information  orally  and  to  question 
witnesses  at  the  hearing.  This  notice 
must  be  postmarked  by  July  11, 198a 

The  notice  of  intention  to  appear, 
which  will  be  available  for  inspection 
and  copying  at  the  OSHA  Docket  Office, 
must  contain  the  following  information: 

1.  The  name,  address  and  telephone 
number  of  each  person  to  appear 

2.  The  capacity  in  which  the  person 
will  appear 

3.  Ine  approximate  amoimt  of  time 
required  for  the  presentation: 

4.  The  specific  issues  that  will  be 
addressed; 

5.  A  detailed  statement  of  the  position 
^that  will  be  taken  with  respect  to  each 
'issue  addressed;  and 

6.  Whether  the  party  intends  to  submit 
doamientary  evidence,  and  a  summary 
of  the  evidence  proposed  to  be  adduced 
at  the  hearing. 

Filing  of  Testimony  and  Evidence 
Before  the  Hearing.  Any  party 
requesting  more  than  10  minutes  for  a 
presentation  at  the  hearing,  or  who  will 
submit  documentary  evidence,  must 
provide,  in  quadruplicate,  the  complete 
text  of  die  testimony  including  all 
docimentary  evidence  to  the  OSHA 


Division  of  Consumer  Affairs.  This 
material  must  be  postmarked  by  July  29, 
IWA.  This  material  will  be  available  for 
inspection  and  copying  at  the  OSHA 
Docket  Office. 

Each  submission  will  be  reviewed  in 
light  of  the  amount  of  time  requested  in 
the  notice  of  intention  to  appear.  In 
instances  where  the  information 
contained  in  the  submission  does  not 
justify  the  amount  of  time  requested,  a 
more  appropriate  amount  of  time  wiU  be 
allocated  and  the  participant  will  be 
notified  of  that  fact. 

Any  parfy  who  hat  not  substantially 
complied  with  this  requirement  may  be 
limited  to  a  10  minute  presentation  and 
may  be  requested  to  return  for 
questioning  at  a  later  time.  Any  party 
who  has  not  filed  a  notice  of  intention  to 
appear  may  be  allowed  to  testify,  as 
time  permits,  at  the  discretion  of  the 
Administrative  Law  Judge. 

Conduct  of  the  Hearing.  The  hearing 
will  commence  at  9:30  a.m.  on  August  9, 
1988,  in  the  Auditorium  of  the  Prances 
Perkins  Department  of  Labor  Building, 
200  Constitution  Avenue  NW., 
Washington.  DC  20210.  The  hearing  will 
be  presided  over  by  an  Administrative 
Law  Judge  who  wiU  have  all  the  powers 
necessary  and  appropriate  to  conduct  a 
full  and  fair  informal  hearing  as 
provided  in  29  CFR  Part  1911,  including 
the  powers: 

1.  To  regulate  the  course  of  the 
proceedings; 

2.  To  dispose  of  procedural  requests, 
objections  and  comparable  matters; 

3.  To  confine  the  presentation  to  die 
matters  pertinent  to  the  issues  raised; 

4.  To  regulate  the  conduct  of  those 
present  at  the  hearing  by  apprq[)riate 
means; 

5.  In  the  Judge's  discretion,  to  question 
and  permit  questioning  of  any  witness 
and  to  limit  the  time  for  questioning;  and 

6.  In  the  Judge's  discretion,  to  keep  the 
record  open  for  a  reasonable  stated  time 
to  receive  written  information  and 
additional  data,  views,  and  arguments 
from  any  person  who  has  participated  in 
the  oral  proceedings. 

Written  Comments.  Interested 
persons  are  invited  to  submit  written 
comments  on  the  issues  raised  in  the 
proposal  and  summarized  in  this  notice. 
Written  comments  must  be  postmarked 
on  or  before  July  29, 1968.  and 
submitted,  in  quadruplicate,  to  the 
Docket  Office,  Docket  No.  S-106.  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  Room  N38T0, 
Washington,  DC  20210.  (The  telephone 
number  of  the  Docket  Office  is  (202) 
523-7894.)  Written  submissions  must 
clearly  identify  the  provisions  of  the 
proposal  which  are  addressed  and  the 
position  taken  on  each  issue. 


AH  materials  submitted  will  be 
avSifable  for  inspection  and  copying  at 
this  address:  All  timely  submissions  will 
be  part  of  the  record  of  the  proceeding. 

Certification  of  Record  and  Final 
Determination  After  Hearing.  Following 
the  close  of  the  hearing,  the  presiding 
Administrative  Law  Judge  will  certify 
the  record  of  the  hearing  to  the 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health.  The 
Administrative  Law  Judge  does  not 
make  or  recothmend  any  decisions  as  to 
the  content  of  a  final  standard. 

llie  proposed  standard  will  be 
reviewed  insight  of  all  testimony  and 
written  submissions  received  as  part  of 
the  record,  a|id  a  standard  will  be 
issued,  or  a  determination  will  be  made 
not  to  issue  a  rule,  based  on  the  entire 
record  of  the  proceeding,  infduding  the 
written  comments  and  data  received 
from  the  public 

Autfaorify 

This  document  was  prepared  under 
the  direction  of  John  A.  Pendergrass, 
Assistant  Secretary  of  Labor  for 
Occupational  Safefy  and  Health,  U.S. 
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Occi4>ational  Safefy  and  Health  Act  of 
1970  (84  Stat.  1593,  29  U.S,C  655); 
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Signed  at  Waslungton,  DC  this  2nd  day  of 
June  1868.      .      ' 
|ohn  A.  Pmdeigtsss. 
Aashtant  Secretary  of  Labor. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

42  CFR  Part  417 

[BERC-303hPl. 

MedtearePrognun;  Heelth 
Maintenance  Orgenizatione  and 
Compefltlve  Medical  Plane; 
Coordinated  Open  Enrollment 

AOfNCV:  Health  Care  Financing 
Administraticm  (HCFA),  HHS. 
action:  Proposed  rule. 

SUMMANV:  This  projKtsed  rule  would 
revise  the  current  Medicare 
requirements  for  enrollment  of   . 
beneficiaries  in  health  maintenance 
organizations  (HMOs)  and  competitive 
medical  plans  (CMPs).  It  would  require 
all  HMOs  and  CMPs  that  have  Medicare 


contracts  to  conduct  open  enrollment  at 
least  during  the  entire  month  of 
November  of  each  year.  During  this 
period  and  any  other  open  enrollment 
period  provided  by  the  organization  it 
would  be  required  to  accept,  without 
restriction  and  up  to  the  limits  of  its 
capacity,  all  eligible  Medicare 
beneficiaries  who  apply  for  enrollment 
In  the  order  in  which  they  apply.  We 
also  propose  that  all  organizations 
contract  with  HCFA  on  a  calendar  year 
basis  in  order  to  facilitate  die  statutory 
requirement  that  individuals  who  enroll 
during  the  armual  "coordinated 
enrollment  period"  will  not  have 
premiimi  charges  increased  or 
additional  benefits  decreased  for  12 
months.  These  provisions  would 
implement  section  1876(c)(3)(A)(ii)  of  Uie 
Act,  as  amended  by  section  2350(a)  of 
die  Deficit  Reduction  Act  of  1984  (Pub. 
L  98-369).  Establishment  of  a 
coordinated  open  enrollment  period 
would  give  Medicare  beneficiaries  a 
better  opportunify  to  consider  the 
advantages  of  enrolling  in  an  HMO  or 
CMP  and  to  compare  the  benefits 
offered  and  premiums  charged  by 
participating  oiganizations.  It  would 
also  serve  to  sharpen  competition 
among  these  organizations. 
OATI:  Comments  will  be  considered  if 
we  receive  them  at  the  appropriate 
address,  as  provided  below,  no  later 
than  SKX)  p.m.  on  August  8, 1988. 
ADomu:  Mail  comments  to  the 
following  address:  Health  Care 
Financing  Administration,  Department 
of  Health  and  Human  Services, 
Attention:  BERC-303-4>.  P.O.  Box  26676, 
Baltimore.  Maryland  21207. 

If  you  prefer,  you  may  deliver  your 
comments  to  one  of  the  following 
addresses: 

Room  309-G.  Hubert  H.  Humphrey 

Building.  200  Independence  Ave..  SW., 

Washington,  DC.  or 
Room  132.  East  High  Rise  Building,  6325 

Securify  Boulevard,  Baltimore, 

Mayland. 

If  comments  concern  information 
collection  or  recordkeeping 
requirements,  please  address  a  copy  of 
comments  to:  Office  of  Management  and 
Budget.  Office  of  Information  and 
Regulatory  Affairs,  Room  3208.  New 
Executive  Office  Building,  Washington, 
DC,  20503,  Attention:  Allison  Herron. 

In  commenting,  please  refer  to  file 
code  BERC-303-P.  Comments  received 
timely  will  be  available  for  public 
inspection  as  they  are  received, 
generally  beginning  approximately  tiiree 
weeks  after  publication  of  a  document, 
in  Room  309-0  of  the  Department's 
offices  at  200  Independence  Ave..  SW., 
Washington.  DC  on  Monday  ttuvugh 


Friday  of  each  week  from  8:30  a.m.  to 
5:00  p.m.  (phone:  202-245-7890). 
roif  nmTMCR  mromuTiON  contact. 

Prank  Emerson.  (301)  966-5650 

(Reimbursement  Issues). 
Joan  Mahanes.  (301)  966-4642  (Issues 

other  than  reimbursement). 
Stephen  Balcerzak.  (202)  24&-0108 

(Operationed  Issues). 

SUPPlfMENTARY  INFORMATION: 
I.  Background 

A.  General 

A  health  maintenance  organization 
(HMO)  or  a  competitive  medical  plan 
(CMP)  may  be  described  generally  as  an 
organization  that  provides  health  care 
services,  on  a  prepaid  basis,  to  a  group 
of  persons  who  are  enrolled  as 
members. 

Section  1876  of  the  Social  Securify  Act 
(the  Act),  as  amended  by  section  114  of 
the  Tax  Equify  and  Fiscal  Responsibilify 
Act  of  1982  (TEFRA),  Pub.  L  97-248. 
audiorizes  the  Secretary  to  enter  into 
conti-acts  widi  HMOs  and  CMPs  (herein 
referred  to  as  eligible  organizations] 
under  which  the  organizations  receive 
payment  bom  the  Health  Care  Financing 
Administration  (HCFA)  in  return  for 
providing  Medicare  covered  services  to 
Medicare  beneficiaries  who  enroll  in  the 
organizations.  Under  this  section  of  the 
Act.  two  types  of  contracts  are  available 
to  eligible  organizations:  one  that 
permits  payment  on  a  reasonable  cost 
basis,  and  one  that  provides  for 
payment  on  a  risk  basis. 

B.  Payments  to  Eligible  Oiganizations 

1.  Reasonable  Cost  Payment 

Under  the  reasonable  cost  pajrment 
method,  payment  is  made  to  the  eligible 
orgahization(s)  on  an  interim  basis  using 
a  monthly  capitation  rate.  At  the  end  of 
the  eligible  organization's  contract  term, 
payments  are  adjusted  to  equal  the 
reasonable  cost  of  the  covered  services 
the  eligible  organization  furnished  to  its 
Medicare  enrollees.  using  as  a  model  the 
Medicare  payment  principles  that  are 
commonly  used  to  calculate  reasonable 
costs  (as  defined  in  section  1861(v)  of 
the  Act)  for  providers  of  services  (also 
see  Medicare  regulations  at  42  CFR 
417.530  through  417.576). 

2.  Risk  Payment 

The  authority  to  enter  into  risk 
contracts  was  established  to  encourage 
eligible  organizations  to  participate  in 
Medicare  in  a  competitive  manner  and 
to  provide  incentives  to  competition  in 
the  health  care  field.  In  general,  risk 
basis  eligible  organizations  are  paid 
each  month,  in  advance,  a 
predetermined  rate  for  each  Medicare 


beneficiary  enrolled  in  the  organization; 
the  monthly  capitation  rate  is  not 
subject  to  adjustment  based  on  actual 
use  of  services.  The  regulations 
implementing  this  authority  are  located 
at  42  CFR  Part  417.  Subpart  C. 

Section  1876  (a),  (e),  and  (g)  of  U»e  Act 
provides  a  process  of  prospective 
payment  based  on  the  Secretary's 
annual  determination  of  an  adjusted 
average  per  capita  cost  (AAPCC)  for 
each  class  of  Medicare  enrollees  in  an 
eligible  organization.  In  order  to 
determine  the  appropriate  payment 
amount,  enrolled  beneficiaries  are  first 
grouped  into  classes  according  to  the 
following  demographic  factors:  age,  sex. 
Medicaid  status,  disabilify  status, 
institutional  status,  and  other  relevant 
factors  that  HCFA  determines  have  a 
significant  effect  on  the  use  and  costs  of 
health  care  services.  The  AAPCC  is  an 
actuarial  estimate  made  by  HCFA  of  the 
average  per  capita  cost  that  would  have 
been  incurred  by  the  Medicare  program 
on  behalf  of  each  class  of  Medicare 
enrollee  of  the  organization  if  that  class 
of  enrollee  had  received  its  covered 
services  from  fee-for-service  providers 
and  suppUers  in  the  same  or  similar 
geographic  area  serviced  by  the  eligible 
organization. 

In  general,  eligible  organizations 
receive  a  monthly  per  capita  payment  in 
advance  for  each  beneficiary  who  is 
registered  in  HCFA's  records  as  a 
Medicare  enrollee  of  the  organization. 
The  per  capita  payment  equals  95 
percent  of  the  AAPCC  for  each  class  of 
enrollee. 

This  payment  is  subject  to  a 
reconciliation  process  to  take  into 
account  any  differences  between  the 
organization's  actual  number  of 
Medicare  enrollees  in  each  class  and  the 
number  of  individuals  estimated  to  be 
enrolled  in  each  class  when  determining 
the  fmiount  of  advanced  payment. 

Prior  to  each  contract  period,  for 
purposes  of  determining  whether  or  not 
a  risk  organization  must  provide  its 
Medicare  enrollees  with  additional 
benefits  during  the  contract  period,  the 
following  actions  take  place: 

(1)  HCFA  furnishes  to  each  eligible 
organization  a  per  capita  rate  of 
payment  for  each  class  of  Medicare 
enrollee  (S  41T.584(b)(2)]. 

(2)  Taking  into  account  the 
information  provided  by  HCFA  in:  (1) 
Above,  the  organization  computes  and 
provides  to  HCFA  an  estimated  monthly 
per  capita  average  payment  rate  (APR) 
based  on  the  organization's  anticipated 
enrollment  distribution  among  the 
various  classes  of  enrollees  (S  417.590). 

(3)  The  organization  computes  and 
provides  to  HCFA  its  adjusted 
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commHuty  r«ie  (ACR).  wkidiis  than 
reviewed  and  apivoved  (or  aodifitd.  tf 
necesaaiy)  by  HCFA.  Tlie  ACS  !•  IhB 
equivalent  of  the  prenhai  dwt  Ifa* 
ocganization  weald  have  chaifd 
Medicare  entoUeee  far  a  benefit  package 
Isnited  to  Medicare  oovered  eer^coc 
independently  of  Medicare  paynents  to 
the  OKianixation  (for  example,  ae  if 
Medicare  was  not  oiaking  poyaieiito  to 
the  organtxatian)  using  t^  same 
finaadal  asaumptiiws  the  organisation 
uses  for  its  non-Medicare  enroUees. 

If  the  risk  organiiattoa's  ACR  fw 
Medicare  ooverod  services  is  less  than 
the  organisation's  APR  for  these 
services,  the  oiganixation  mast  either 
accept  a  reduced  numthly  payment  from 
HCFA  or  provide  its  Mecticare  enroUees 
with  additional  benefits  (in  the  form  of 
additional  services,  a  redaction  in 
premianis  or  copayments,  or  a 
coBibinatioa  of  these).  The  ad(fitional 
benefits  must  be  at  least  equal  in  value 
to  the  difference  between  the  ACR  and 
the  APR,  unless  the  organizatien 
requests  a  reduction  in  its  monthly 
payment  &om  HCFA  or  reqaests  that 
HCFA  withhold  a  part  of  the  value  of 
the  additional  benefits  it  would 
otherwise  be  required  to  provide  to  its 
Medicare  era'ctlees  and  place  it  in  a 
benefit  stabilization  fund  (BSF).  The 
withholding  of  amounts  in  a  BSF  is  for 
the  purpose  of  stabiUziag  fluctuations  in 
the  av^ability  of  the  additional 
bencSts  provided  by  an  organization  to 
its  Medicare  enroUees.  An  organization 
may  request  a  withdrawal  bom  its  fund 
when  the  organization  notifies  HCFA  of 
its  ACR  and  ATO  for  a  future  contract 
period  to  prevent  excessive  fhictuations 
in  the  provision  of  required  additional 
benefits  for  that  contract  period. 
Regulations  at  9S  417.580  through 
417.59B  implement  those  portions  of  the 
Act  pertaining  to  an  organization's  BSF 
and  the  amomit  HCFA  pays  an 
organizatioh  for  its  Medicare  enroDees 
who  ore  eiffofled  on  a  risk  basis. 

Under  section  187e(cH2HB)  of  the  Act 
and  i  417.440(bH2)  of  dm  regulations,  a 
Medicare  earoUee  of  an  organization 
may  elect  to  pay  for  optional 
supplemental  services  tfiat  are  offered 
by  the  organization  in  addition  to  the 
addition^  benefits  reqeired  above. 
Subject  to  the  approval  of  HCFA  a  risk 
organization  may  also  reqtdre  Medicare 
enroUees  to  accept  and  pay  for 
mandatory  sopplenental  services  ttat 
the  organization  selecto  and  HCFA ' 
approves.  (|  417.440(51(3)). 

C.  Contract  and  EnroUment 
Requirements 

The  anginal  HMO/OvV  legiriation 
also  established  ceftais  requirements 
with  respect  to  eontracts  and  enrolhnent 


pwoedarse  eader  sectieu  IWPef  Ae 

Act  Theee  leqeinaeDia  app^y  to  •! 
elltilde  M»Mlieliii 
contracts  Hid  theee  ondef  risk  < 

Section  18M(iM1)  of  the  Act  and 
9  &  417474  ad  417.4«>  of  the 
regulations,  require  that  aadi  eoatact 
entered  into  between  HCFA  and  an 
eligible  organization  wfll  be  for  a  temi  of 
at  least  12  months  and  will  be 
automatically  renewable  unless  HCFA 
or  the  organization  decide*  aot  le 
renew.  During  the  annual  term  of  the 
contract,  aA  organizations  including  cost 
contracton,  DOBt  guarantee  the 
provision  of  aU  servioes  reqaiied  nnder 
the  centrwt  Secltaa  li7a(c)t^A)fi)  of 
the  Act  and  H  «17^3(f)  and  417.06  of 
the  regaiatiena  require  that  each  efigibie 
organization  have  an  annaal  open 
enrollment  period  for  Medicare 
benefidaifes  of  at  least  30  da3rs 
duration.  The  statute  and  regulations 
also  reqaire  that  an  eligible  organixaticn 
must  enroll  beneficiaries  on  a  firat-cn—c. 
first-served  basis  daring  open 
enroUramt  unless  it  has  received  a 
waiver  of  the  open  enroUraent 
requirement  An  organisation  may  apfriy 
for  a  waiver  of  the  open  enroflment 
requirement  if  compliance  would 
prevent  adherence  to  required 
linutations  on  enrollment  of  Methcare  ar 
Me<&:aid  beneficiaries  (for  exaaqrie,  50 
percent  of  Hwmbership).  or  result  in  an 
enrollment  substantial]^ 
naorepresentative  of  the  population  (rf 
the  organization's  geographic  area. 

An  organization  nny  also  leqaest 
permission  to  limit  enrollments  because 
of  capacity  fanitatioas.  In  detemunlng 
its  enrollment  cap^aty.  an  ocgaaizalioB 
may  reserve  a  reasonable  number  of 
vacancies  for  anticipated  new  groups 
fsudi  as  employer  group  health  plans 
contracting  with  the  uiguulzation)  or 
new  members  of  existing  group 
contracts.  Amended  section 
1876(cK3)(B)  of  the  Act  and  9  417.480(b) 
of  the  regulations  provide  ftiaX 
beneficiaries  may  file  notice  at  any  time 
Of  Hieir  mtention  to  terminate  nieir 
enrollment  in  an  eligible  organization 
and  that  die  tfiseui  uHment  wil  be 
effective  with  the  first  of  the  following 
month. 

D.  Deficit  Reduction  Act  t^lSM 
(DEFRA) 

Section  2350(a)(1)  of  DEFRA  amended 
the  open  entoHmcnt  provasione  under 
section  lve(c)(3)(A)  of  die  Act.  Section 
187e(cX3)(A)m  ofHie  Act  as  amended, 
reqnirea  ftat  fw  each  area  served  by 
mere  vianeneengMeefganizatton,  flie 
Secretary  nwet  sslnbMsh  (after 
consahattan  vrtth  Aese  oigaiujations)  a 
single  30-day  period  each  year  dwing 
which  ail  the  ecganizations  serving  dw 


area  imist  prtyvide  far  open  enroDment 
(Hereafter,  nde  process  vHb  be  refened 
to  as  UMidluated  open  eandhnent.) 
BIfgible  orgaidzatians  may.  at  their 
option,  provide  fbr  addftfona)  open 
emrdlment  periods  as  diey  deem 
appropriate. 

Section  1878(c)(3KAl^  of  the  Act  as 
amended  also  requires  the  Secretary  te 
determine  an  oigaaizatioa's  rate  of 
payment  La  a  manner  that  assures  that 
benefidarias  enroHing  duriag  the 
coordinated  open  enroOiaeBt  period  will 
not  have  their  premiums  increased  or 
their  benefits  decreased  ibr  the  12 
month  enrollment  period  for  which  the 
benefidaiy  is  enrJIia^  Secdoa 
2350(a)(2)  of  DEFRA  audiorioed  the 
Secretary  to  i^iasa  in  coordinated  open 
earoBmeat  over  a  period  of  3  yean,  if 
the  Secretary  determined  that  a  single 
30-day  open  earollmadt  period  far  ^ 
areas  was  not  administratively  CeariUe 
by  the  end  of  the  3-year  period. 

In  coBsideriog  this  Irgislntion. 
Congress  expected  the  Secr^ary  te  take 
necessary  measures  to  asause  diet  an 
appropriate  portion  <rf  an  eltgibie 
organization's  easolhnent  capacity  is 
reserved  to  accamaaodati  hfadicaie 
enroUees  during  coordinated  open 
earellmeaL 

n.MajerftefvMons  of  fte  Proposed 
Regoiations 

In  order  to  implement  die  statutory 
directive  that  annual  per  ci^ta  rates 
(AAPCC)  be  determined  in  a  manner 
that  assures  that  the  benefit  package  not 
be  decreased  and  premiums  not  be 
increased  for  at  least  12  months  for 
individuals  who  enroU  during  the 
coordinated  open  enrollment  period,  a 
single  nationwide  open  enrollment 
period  is  necessary.  Since  payment  rates 
are  effective  for  12  months  beginning 
January  1,  die  effective  date  of 
enrollment  for  beneficiaries  who  enroU 
dming  the  coordinated  open  enrollment 
period  shodd  also  be  January  1. 
However,  until  now  we  have  been 
unable  to  prodoce  dw  AAPCC  figures 
early  enough  in  a  year  to  allow  enoogh 
time  to  complete  die  necessary  steps  for 
holding  a  coordinated  open  enrollment 
that  wonld  residt  in  die  new  enrollments 
taking  effect  the  fallowing  January  1. 
This  was  becaese  in  several  data  areas, 
the  major  one  being  the  ffaiai  impatient 
hospital  prospective  paqrment  system 
(FPS)  rates  were  not  ready  in  time  to 
aUow  OS  to  calculate  the  AAPCC  before 
September  7.  allowing  too  Bttle  time  for 
oigaiiizadons  to  consider  uiese  rates, 
sdbmit  their  benefit  padcages  and  ACR 
proposals  for  HCFA  review,  conduct  a 
30Hiay  open  enroBment.  and  process  die 
enrtdfanents  by  January  1. 


SecMoa  4002  «f  the  OnnibasBadtet 
Recondliatfen  Aot«f  1087K>BSA-87} 
enacted  Oeoeiiber  22. 1887  i^reaoribes 
the  Mpdate  iactecs  in  advaace  for 
hospitals  aobject  to  J^PS.  As  a  result,  we 
now  have  the  PPS  iqidate  factor  prior  to 
August  1.  This  staUiloiy  change  nmkes  it 
possible  te  oalculata.  and  laake 
available.  Ihe  AAPCC  rates  ly  August  1 
of  each  year. 

This  in  turn  also^ves  us  time  te 
complete  the  additional  steps  to 
in^tlement  coordinated  open  enrollment 

The  previsions  of  the  proposed 
regulations  are  discussed  below. 

A.  Enrollment 

In  9  417.2011(d),  we  propose  that 
HMOs  contracting  under  Subpart  B{pre- 
iKmA  coiftracts)  hold  their  annual 
open  enrollment  period  daring  die 
month  of  November  of  each  year. 

in  i  417.42e(a),  we  propose  diat  all 
orgamzatiens  must  provide  a 
coordinirted  open  enrollment  period  far 
Mefficare  beneficiaries  dising  die  nondi 
of  November -of  eadi  year  (as  opposed 
to  a  nonspecified  SO-ifay  period),  in 
addition  te  any  uthei  open  enrollment 
period  the  organization  may  provide. 

In  9  417.4aB(fa9,  we  propose  diat  an 
eligible  «rganiaalim  approaching  its 
enrollment  capacity  mast  olrtain  a 
waiver  of  die  open  enrollment 
requirement  The  waiver  most  specify  a 
reesoneiMe  nundier  d  vacandes  to  be 
set  aside  for  Medicare  benefidaries 
dwing  the  coordinated  open  enrollment 
period.  The  waiver  reqeest  must  be 
submitted  to  HCFA  at  least  90  days 
before  the  beginidng  df  its  oeor^nated 
open  enraifaneat  period.  HCFA  wodd 
evaluate  the  organization's  subndttal 
and  notify  the  ofganization  as  to 
whether  its  proposal  vnis  approved  or 
disaiqiroved.  If  dW'Oiganization  foils  to 
submit  dds  fafanaation  on  a  timely 
basis  or  fails  te  offer  emoUment  to  the 
nundieref  Medicare  benefideries  HCFA 
appeovea,  HCFA  could  under  die 
provisions  of  f  417.404(bl,  terminete  er 
not  renew  die  contract  Also,  HCFA  wiU 
refuse  to  process  new  enroHmeiAs  for  a 
plan  that  hoafailad  to  comply  widi 
cooidiiiated  optn  enrollment 
re^riremenls  mtU  the  fallowing 
Novendier^  eoordinated  open 
enroBment 

In  9  417.450.  we  propose  that  the 
effective  month  of  coverage  for  a 
Medicere  benefidaiy  who  enrolls  in  an 
eUgibieeepaiaaliaa  daring  the 
orgnniistion'a  anmial  November 
coorJJnated  open  enrollment  period 
would  be  the  following  January. 

A  Benefit  Protection 

We  wouM  amend  9  417^140  by  eddi^ 
paragrqih  4c)  ^*  *P«dfy  diet  for 


Medicare  benefidaries  who  are  enrolled 
in  aa  egfonizatiaa  far  aB  or  any  part  of  a 
calendar  year,~the  otganization  may  not 
redaceaay  of  die  additional  benefits 
required  Iqr  statute  ar  any  of  the 
mandatory  ar  optionsl  aoppiementai 
benefitenfiered  by  (he  oigaaizatian,  to 
whidi  the  benefidaries  are  entitled, 
through  December  ai  of  that  year. 

In  a  new  paragraph  (Q  in  1 417.452.  we 
propeee  that  the  orgeniaetien  any  not 
increase  the  benefidaries  liability  for 
any  premium  or  other  charges  that  may 
apply  to  any  benefits  offered  by  the 
orgenizatian  under  the  contrad  daring 
the  calendar  year.  "We  also  propose  that 
bodi  9  417.44a(c4  and  1 4t7j4S2(Q  specify 
that  organizations  mast  notify  Medicare 
enroUees  prior  4e  November  1  «f  benefit 
or  premium  changes  that  wiU  be 
effective  for  the  following  oelendar  year. 

In  addition,  in  a  new  paragraph 
9  417.4S4(b),  we  propose  that  an 
organization  may  not  increase  diarges 
to  Medicare  beneficiaries  who  are 
enroUed  in  an  ogganixation  for  aU  or  any 
part  of  a  calendar  year,  through 
December  31  of  that  year. 

C.  Contract  Period  Requirements 

In  9  417.401,  we  propose  to  add  the 
definition  of  "calendar  year"  to  mean 
the  12-mooth  period  of  time  begimung 
January  1  and  ending  December  31. 

In  9  417^474.  we  propose  to  add  a  n»w 
paragraph  (d)  to  require  that  aU 
organizations  contract  «n  a  calendar 
year  basis.  For  organizations  currently 
contracting  on  other  than  a  calendar 
year  basis  (or  organizations  seeking  an 
initial  contrad  to  be^  on  any  date 
other  than  January  1),  the  term  of  the 
firat  renewal  contrad  (or  fint  contract 
for  newly  contracting  oiganizations). 
after  the  effective  date  of  diese 
regulations,  would  be^  the  day  after 
the  date  the  oiganization's  current 
contrad  terminates  (or  for  new 
organizations  the  date  the  organization 
selects)  and  extend  through  December 
31  of  the  following  year,  so  that 
subsequent  renewisls  wiU  be  on  a 
calendar  year  basis. 

In  9  417.490,  we  propose  that  an 
organization's  contrad  be  renewed 
automaticaUy  for  the  next  12-mondi 
period  beginning  the  foUo«ving  January  1 
unless  HQ'A  or  the  organization 
deddes  not  to  renew,  or  unless  HCFA 
has  extended  die  contract  under  the 
provisions  at  9  417^474,  so  diat  the 
contrad  tern  ends  on  December  31. 

In  9  417.4M(a)(3).  we  would  exempt 
an  eligible  organization  from  the 
requirement  tet  it  notify  ite  lt4edicare 
enrolloes  erf  a  contrad  lermtnation  if  it 
terminates  ite  contrect  on  Deoember  31 
solely  for  die  pumneri  of  immediBtely 
beginning  acalendar  year  oontroct 


Likewiae,  HCFA  weaM  not  notify  the 
general  pirt>lic  about  the  oonfred 
teiminatien. 

D.  Riak  Parent 


We  wouM  reviae  f  4I7.S84(bM2)  to 
provide  diet  HCFA  wHl  make  the 
payment  rates  for  tbe  following  catendar 
year's  contrad  period  available  not  later 
than  August  1  of  each  year. 

in  9  447  JOO  (a)  and  (c),  we  propose 
that  if  the  contrad  period  extendi  for  - 
more  than  one  calendar  year  (in 
accordance  with  9  417.47)|(d)),  die 
organization  must  prepare  separate  ACR 
and  APR  computations  for  each  of  the 
two  calendar  yean  in  the  contrad 
period. 

In  9  <17.802((l),  we  propose  that  a  risk 
organization  notify  HCFA  not  later  than 
Si^ember  15  before  the  beginning  of  the 
contract  period  of  its  ACR  and  APR 
calculations  for  the  following  year. 

In  9  417.S94(f).  we  propose  to  add  that 
if  a  contract  extends  for  more  than  one 
calendar  year,  (under  9-417i474(dH.  the 
terms  and  conditions  concerning 
computatitHi  of  the  ACR  specified  in 
9  417.594(a)  dirough  (e)  apply  separately 
in  each  of  die  two  calendar  years  in  the 
contrad  period. 

In  9  417.597,  we  are  darifying  diat 
requests  for  withdrawals  frmn  the 
benefit  stebilization  fond  (BSF)  apply  to 
the  period  covered  by  the  ACRs  and 
APRs. 

E  Other  Changes 

In  99  417.401. 417.474(c).  417.5g2(d)tl). 
(2).  and  (e)(2),  417J04(b)(5).  and 
417.596(c)(1),  we  propose  to  make  minor 
changes  to  conform  these  sections  to  the 
open  enrollment  and  calendar  year 
contract  proposals. 

in.  Siydficant  Issues  Coosiderad  in 
Developing  Piopoeal  Regoletions 

A.  Benefit  Protection 

As  stated  earlier,  section 
1878(c)(3)(A)(ii)  of  the  Ad  requires  the 
Secretary  to  determine  an  eligible 
organization's  rate  of  payment  in  such  a 
way  diet  die  Medicare  benefidaries 
who  enroU  during  a  coordinated  open 
enrollment  period  tviU  not  have 
"prenrium  charges  increased  or  any 
additional  benefits  decreased  for  12 
months  beginning  on  the  date  the 
individual's  enrollment  becomes 
effective." 

1.  Benefit  Protection  for  Persmis  Not 
Enrolligg  During  a  Coordinated  Open 
Enrollment  Period 

We  considered  whether  the  benefit 
protection  estebHshed  under  diis  section 
of  the  Ad  should  epply  to  benefidaries 
who  earoB  In  the  crganiaatien  during 
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open  enroUment  periods  other  than  the 
r^^ember  coordinated  open  enroUment 
period.  We  detennined  all  beneficiaries 
who  are  enrolled  in  the  organization 
shibuld  be  assured  that  benefits  wiU  not 
be  decreased  nor  charges  increased  for 
a  definite  period  of  time.  However, 
beneficiaries  who  enroll  during  open 
enrollment  periods  other  than  the 
November  coordinated  open  enrollment 
period  (as  well  as  beneficiaries  who  are 
already  enrolled  in  the  organization  as 
of  January  1  of  any  year)  should  be 
guaranteed  that  charges  will  not  be 
increased  or  benefits  decreased  through 
December  31  of  the  current  year.  This 
policy  mirrors  our  current  practice, 
except  that  HCFA  will  no  longer  permit 
organizations  to  impose  premiums 
previously  waived  by  the  organization  if 
HCFA  must  reduce  payments  under  the 
Balanced  Budget  and  Emei^ncy  Deficit 
Control  Act  of  1985,  Pub.  L  99-177,  (also 
known  as  the  Gramm-Rudman-HoUings 
Act). 

2.  Supplemental  Services  ' 

We  considered  whether  the  benefit 
protection  established  under  this  section 
of  the  Act  should  apply  to  the  provision 
of  supplemental  services  authorized 
under  section  1878(c)(2)  of  the  Act. 
Supplemental  services  are  services^an 
organization  may  offer,  in  addition  to 
certain  additional  benefits  required  by 
statute,  for  which  the  Medicare  enroUee 
may  elect  to  pay  or,  subject  to  the 
approval  of  HCFA,  a  risk  organization 
may  require  Medicare  enroUees  to 
accept  and  pay  for.  We  determined  that 
the  benefit  protection  clause  set  forth  in 
the  statute  does  apply  to  supplemental 
services  because  the  statute  does  not 
distinguish  between  additional  benefits 
required  by  statute  and  additional 
benefits  that  the  beneficiary  may  elect 
or  be  required  by  the  organization  to 
purchase. 

3.  Contract  Period 

In  meeting  the  benefit  protection  and 
rate  determination  requirements  of  the 
statute,  we  considered  permitting  the 
contract  periods  of  risk  organizations 
and  periods  of  benefit  protection  for 
those  enrolling  during  a  coordinated 
open  enrollment  period  to  differ.  We 
concluded  that  this  would  not  be 
feasible  since  it  would  confuse  Medicare 
beneficiaries,  who  would  be  treated 
differentily  by  organizations  depending 
on  whether  they  enrolled  during 
coordinated  open  enrollment  or  at  some 
other  time.  Such  a  proposal  would  also 
be  difficult  for  plans  to  administer  since 
Medicare  enroUees  would  be  entitled  to 
different  benefits  depending  on  whether 
they  enroUed  during  coordinated  open 
enroUment  at  any  other  enroUment    . 


period.  Also,  it  would  put  the 
organization  at  risk  of  being  incorrectly 
paid  for  services  provided  to  their 
enroUees.  As  previously  described  in 
this  preamble,  a  process  of  prospective 
payment  was  created  for  risk 
organizations  whereby  an  organization 
receives  monthly  advance  payments  and 
determinations  are  made  regarding 
additional  benefits  that  must  be 
provided  to  enroUees  during  a  contract 
period  based  on  certain  calculations 
that  are  related  to  the  organization's  per 
capita  rate  of  payment  estabUshed 
under  section  1876(a)(1)(A)  of  the  Act 
Per  capita  rates  must  be  determined  by 
HCFA  on  an  annual  basis  (section 
1876(g)(2)  of  the  Act).  Therefore,  if  the 
organization's  contract  were  to  expire 
during  the  period  when  coordinated 
open  enrollment  beneficiaries  are 
protected  from  premium  increases  or 
benefit  decreases,  the  organization 
would  be  forced  to  maintain  the  same 
benefit  plan  for  those  individuals  even 
though  the  period  of  time  on  which 
benefit  calculations  were  based  had 
lapsed,  and  even  though  new 
calculations  may  indicate  a  need  for 
premium  or  benefit  changes  in  the  new 
contract  period. 

We  considered  avoiding  the  situation 
of  two  sets  of  enroUees  and  plans 
operating  simultaneously  by  extending 
the  contract  and  the  terms  of  the 
contract  (payments  and  benefits 
estabUshed)  for  up  to  an  additional  11 
months  with  no  change  in  payment 
rates.  However,  we  concluded  that  this 
would  not  be  reasonable  because  the 
calculations  (that  is.  the  prospective 
payment  rates  and  benefit 
determination  process)  should  be 
updated  at  l»d|t  once  every  12  months. 

In  view  of  th^se  problems,  we 
concluded  tb^t  our  proposed  rules  must 
require  that  the  contract  period  and  the 
12  month  benefit  protection  period 
coincide  with  a  calendar  year.  (An 
exception  would  be  made  for 
organizations  in  transition  to  a  calendar 
year  contract  period,  as  discussed  in 
Section  D  below.) 

B.  National  Coordinated  Open 
Enrollment  Period 

Having  estabUshed  the  need  for  the 
contract  period  and  benefit  protection 
period  to  be  the  same,  we  determined 
that  it  would  be  administratively  more 
practical  to  estabUsh  a  single  month, 
nationwide,  when  aU  organizations 
would  conduct  a  single  coordinated 
open  enrollment  period  rather  than 
having  different  coordinated  open 
enrollment  periods  for  each  geographic 
area.  A  sbigle  nationwide  coordinated 
enrollment  period  would  prevent 
hardship*  in  several  different 


circumstances.  For  instance,  we  beUeve 
that  as  new  organizations  proliferate, 
geographic  areas  will  overlap  creating 
the  potential  for  different  coordinated 
open  enroUment  periods  for  different 
sections  of  an  organization's  geographic 
area.  It  would  be  difficult  for 
organizations  to  comply  with  this 
arrangement.  A  national  coordinated 
open  enrollment  period  for  all 
organizations  could  be  advertised  more 
easily  than  different  enroUment  periods 
for  different  areas,  and  should  result  in 
additional  convenience  to  Medicare 
beneficiaries  planning  changes  in  their 
health  insurance.  A  national 
coordinated  open  enrollment  period 
could  result  in  an  increase  in 
enrollments  as  beneficiaries  wiU  have 
the  opportunity  to  compare,  at  the  same 
time,  the  advantages  of  enrolUag  in  an 
eligible  organization  over  remaining  in 
the  fee-for-service  Medicare  system. 

Also,  we  have  had  experience,  since 
Uie  final  HMO/CMP  regulations  were 
published  in  1985,  with  some 
organizations  choosing  not  to  renew 
their  contracts  at  the  conclusion  of  their 
terms.  A  single  national  coordinated 
open  enrolhnent  period  would  faciUtate 
the  transfer  of  enroUees  ftom  non- 
renewing  organizations  to  other 
(H^anizations  in  the  area.  Without  a 
single  coordinated  open  enrollment 
period,  organizations  could  simply  close 
enrollment  (assuming  the  required  30- 
day  open  enrollment  period  had  been  or 
would  be  conducted  within  a  12-month 
period)  to  enroUees  wishing  to  transfer 
from  non-renewing  organizations. 

In  order  to  facilitate  a  calendar  year 
period  in  which  benefits  would  not  be 
decreased  nor  charges  increased,  we 
selected  the  month  of  November  as  the 
30-day  period  during  which  aU  eligible 
organizations  must  conduct  a 
coordinated  typen  enroUment. 
AppUcations  for  enrollment  received 
during  November  could  all  be  processed 
in  time  to  make  January  the  month  in 
which  a  new  enrollee's  effective  date  of 
coverage  would  begin. 

We  beUeve  January  is  the  preferred 
month  for  several  reasons.  First,  based 
on  our  contract  experience  to  date  writh 
eUgible  organizations.  January  has  been 
the  month  in  which  the  majority  of  the 
contract  periods  have  begun.  Therefore, 
of  the  12  months  in  a  year,  January 
would  appear  to  be  acceptable  to  the 
greatest  number  of  risk  organizations. 
Second,  the  Medicare  statute  provides 
that  the  AAPCC  wiU  be  on  a  calendar 
year  basis,  and  a  12-month  calendar 
year  payment  ratebook  (a  table  of  per 
capita  rates  of  payment  for  each  class  of 
Medicare  enroUee  in  the  organization 
based  on  a  calendar  year)  coincides 


best -wift  the  aeoessavy  aduBfiad 
calculations  we  snut  nake.  both  in 
tosM  of  te  availability  <rf  data  and  oor 
woriiload. 

llrird.  we  consideved  exemptiBg 
organizations  n  whose  geographic  area 
no  other  eligible  argHrizations  compete 
for  anroUeas  since  dieir  hidasion  is  aot 
required  under  the  statute.  However,  Ae 
statute  does  not  bar  os  bora  lequiriBg 
those  organizations  to  participate,  and 
we  have  detarrained  ttiat  their  inclusion 
would  simplify  administration  of  the 
naticmal  coordinated  open  enroUment 
period. 

Fourth,  we  considered  whether 
coordinated  open  enroUment  should 
apply  to  HMOs  stiU  contracting  on  a 
risk  basis  under  roles  in  effect  prior  to 
the  effective  dateof  TEFRA.  Section 
114(cKl)(B)  of  TEFRA  provides  that  the 
TEFRA  amendments  to  section  187B  of 
the  Act  will  not  apply  with  respect  to 
services  furnished  by  HMOs  vdiiofa  had 
risk-sharing  contracts  in  effiect  on  the 
effective  date  of  the  TEFRA 
aiaendments  for  the  fbUowing  5  year 
period  (that  is,  until  February  1, 1990). 
There  are  four  HMOs  contracting  on  this 
basis.  Section  23S0  of  I^FRA  does  not 
distinguish  between  pre-TEFRA  risk 
cantractois  and  TQUA  coDtractors,  and 
we  believe  that  a  single  coordinated 
open  enroUment  period  applicable  to  aU 
contractors  best  serves  die  interest  of 
the  Medicare  program.  For  tliese 
reasons,  and  because  section 
114(c)(l)(]^  of  1EFRA  does  not  prechide 
oar  anwinding  the  regulations  affecting 
enroUment  ia  pre-lKhxA  risk  contracts 
(42  CFR  Fart  417,  Subpart  B).  we 
propose  to  amend  }  417.204(d)  to 
provide  that  pre-TEFRA  risk  contracts 
hold  their  annual  30-day  open 
enroUment  period  during  Uie  month  of 
November.  We  have  made  this  change 
so  that  all  HMOs  and  CMPs  with 
Medicare  contracts  wiD  hold  an  open 
enroUment  period  simnltaneonsly  fai 
November,  to  simplify  administration  of 
the  national  coordinated  open 
enrollment  period  for  HCFA.  and  for  die 
convenience  of  beneficiaries  who  may 
wishloenroU. 

C.  Consultation  Process 

Section  18?a(cK3)(AMn)  of  tbe  Act  as 
amended,  requires  that  the  Seoatary 
consult  with  aCEected  orgamntions 
concerning  tiie  tiaing  of  the  cooitbnated 
open  enrollment  period.  Because  of  the 
reasons  set  forth  above,  we  are 
proposing  to  establish  a  single  national 
coordinated  open  enrollment  period 
each  November  witii  coverage  effective 
the-foHoadne  January.  We  will  oareMly 
consider  oanuBsots  from  oi§aBixatioiis 
on  the  tiaing  •fibeanniUDKntiwriod. 


D.  Tnamtion  to  Coordinated  Open 
BnroHment 

We  considered  how  best  to  effectuate 
a  smooth  transition  to  coordinated  open 
enroUnant  lor  dsk  ofganizations  that 
are  not  currently  contracting  on  a 
calendar  year  basis  (that  is.  how 
organizations  might  make  a  transition  to 
a  January  fhiough  December  contract 
period).  One  option  mi^t  be  for  the 
organization  to  enter  into  a  contract 
with  HCFA  for  a  period  of  less  than  12 
months.  For  example,  if  a  contract 
period  ends  July  31.  anew  contract 
could  be  estabUshed  for  the  period 
August  through  December  in  order  that 
another  new  contract  could  be 
established  for  a  period  of  12  months 
beginning  January  1  of  the  following 
calendar  year.  However,  the  statute 
requnes  aadi  contsact  to  be  for  at  least 
one  year.  Another  option  is  to  "extend" 
the  contract  period  already  in  effect 
through  December  31  of  a  calendar  year. 
In  this  case,  if  a  contract  period  would 
normally  end  July  31,  HCFA  would 
extend  the  term  of  the  contract  to  the 
following  December  31  so  that  a  new 
contract  period  could  be  established  for 
a  period  of  12  months  beginning  January 
1.  Hie  extensicm  period  would,  hi  this 
situation,  cover  that  period  August  1 
tluough  December  31.  However,  in 
accordance  with  the  current  regulations 
at  S  417.494(a),  an  eligible  organization 
would  have  to  agree  to  extend  the  term 
of  its  contract  in  order  for  it  to  be 
extended.  HC7A  could  not  unilaterally 
require  orgsnteations  to  agree  to  a 
contract  modification.  Universal 
compliance  with  the  coordinated  open 
enroUment  provisioru  of  the  statute 
would  tfaerd'ore  be  jeopardised.  A  third 
alternative,  the  one  we  selected,  is  to 
require  that  an  organization's  next 
contract  renewal  term,  (or  new 
organizations'  initial  contract  term,  if 
effective  on  any  date  other  than  January 
1)  extend  through  December  31  of  the 
following  year. 

As  stated  in  section  0.  of  tiiis 
preamble,  we  are  proposing  to  require 
recalculation  of  the  monMy  Medicare 
payment  and  additional  benefits  for  the 
-calendar  year  following  die  contract 
efflective  date  as  if  that  calendar  year 
was  an  umual  contract  period  renewal 
(S  417.890).  The  aftemative  to  this 
approach  would  be  to  continue  witih  the 
same  tenns  ttrough  the  entire  term  of 
the  contract  for  tin  first  12  months  of  ^e 
oontPBct.  We  chose  to  Kquire  that  rates 
be  adfusted  on  January  1  during  the 
oontraot  term,  boHeving  thsft  It  would  be 
inaquttabte  to  risk  organisaiioRS  for 
payment  arrsageaieiits  to  remain  in 
affect  for  up  to  18  months.  Ad<8tionalfy, 
we  bebeve  1t48  the  intent -oTthe  statute 


nat  payment  rates  should  be  reviewed 
and  updated  annually. 

We  betieve  the  transition  process  we 
have  proposed  would  not  unduly  burden 
eligible  oi^ganizations  that  extend  their 
contracts  under  {  417.474(d).  We  would 
exempt  organizations  that  choose  to 
terminate  their  contracts  on  December 
31  and  execute  new  ones  effective 
Januaiy  1  from  meeting  the  requirement 
of  S  417.494tc)  concerning  notification  of 
termination  to  Medicare  enroUees,  since 
this  notification  process  is  directed 
toward  organizations  that  do  not  intend 
to  re-execute  their  contracts 
immediately.  However,  these 
organizations  would  not  be  exempt  from 
notifying  enroUees  of  modifications  in 
their  contracts  as  required  under 
9  417.494(a)(2).  Notification  under  tills 
circumstance  would  occur  earlier  than 
usual  for  organizations  that  do  not  now 
contract  on  a  calendar  year  basis.  After 
this  one  instance,  notification  would 
normally  be  required  only  when  the 
contract  is  renewed  annually.  Existing 
contracts  are  renewed  annually  in  any 
case,  and  most  new  organizations  prefer 
to  update  their  plans  on  January  1  in 
order  to  reflect  new  AAPCC  rates  and 
current  costs  (APR  and  ACR). 

IV.  Regidatacy  Impact  Stateawnt 

Executive  Order  (E.O.)  12291  requires 
us  to  prepare  and  publish  an  initial 
regulatory  impact  analysis  for  any 
proposed  regulation  that  meets  one  of 
the  E.O.  criteria  for  a  "major  rule";  that 
is,  that  would  be  likely  to  result  in:  an 
annual  effect  on  the  economy  of  $100 
miUion  or  more;  a  major  increase  in 
costs  or  prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions;  or,  significant  adverse  effects 
on  competition,  employment, 
investment  productivity,  innovation,  or 
on  the  abBity  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

In  addition,  we  generally  prepare  an 
initial  regulatory  flexibility  analysis  that 
is  consistent  with  the  Regulatory 
Flexibility  Act  (RFA)  (£  U.S.C.  601 
through  812),  unless  the  Secretary 
certifies  that  a  proposed  regulation 
would  not  have  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  For  purposes  of  the  RFA,  we 
treat  eU  providers  as  small  entities. , 

Currently,  the  statute  requires  eligible 
oigenizations  to  enter  into  Medicare 
contracts  for  a  term  of  at  least  12 
months  and  have  an  annual  open 
enrolhnent  period  of  at  least  SO  days 
duration.  Tlds  proposed  nde  would 
reqaire  aKgftile  organizations  to  hold  an 
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annual  coordinated  open  enrollment  of 
all  Medicare  beneficiaries  during  the 
month  of  November  each  year.  Further, 
the  proposal  would  require  all 
organizations  to  contract  on  a  calendar 
year  basis. 

We  believe  that  these  changes  would 
have  a  minimal  economic  impact  in  light 
of  the  fact  that  most  eligible 
organizations  have  already  selected  die 
calendar  year  contracting  period  Also, 
the  selection  of  a  single  open  enrollment 
period  would  provide  a  more  effective 
and  less  confusing  process  for  all  parties 
concerned. 

For  these  reasons,  we  have 
determined  that  a  regulatory  impact 
analysis  is  not  required.  Further,  we 
have  determined,  and  the  Secretary 
certifies,  that  this  proposed  rule  would 
not  have  a  signiBcant  economic  impact 
on  a  substantial  number  of  small 
entities.  We  have,  therefore,  not 
prepared  a  regulatory  flexibility         j 
analysis.  I 

Also,  section  1102(b)  of  the  Act 
requires  the  Secretary  to  prepare  a 
regulatory  impact  analysis  for  any 
proposed  rule  that  may  have  a 
significant  impact  on  the  operations  of  a 
substantial  number  of  small  rural 
hospitals.  Such  an  analysis  must 
conform  to  the  provisions  of  section  603 
of  the  RFA.  For  purposes  of  section 
1102(b)  of  the  Act,  we  define  a  small 
rural  hospital  as  a  hospital  with  fewer 
than  50  b«ds  located  outside  a 
metropolitan  statistical  area.  We  have 
determined,  and  the  Secretary  certifies, 
that  this  proposed  regulation  would  not 
have  a  significant  impact  on  the 
operations  of  a  substantial  number  of 
small  rural  hospitals. 

V.  Other  Raquirad  InfonnatioD 

A.  Response  to  Comments 

Because  of  the  large  number  of  items 
of  correspondence  we  normally  receive 
on  a  proposed  rule,  we  are  not  able  to 
acknowledge  or  respond  to  them 
individually.  However,  we  will  consider 
all  comments  that  we  receive  by  the 
date  and  time  specified  in  the  "Date" 
section  of  this  preamble,  and.  if  we 
proceed  with  a  final  rule,  we  will 
respond  to  the  comments  in  the 
preamble  of  that  rule. 

B.  Paperwork  Reduction  Act 

Sections  417.428(b)(1)  and  (4). 
417.474(C).  417.494(a)(3).  417.5e2(d). 
417.Se4(b)(5).  417.596. 417.597.  and 
417.586,  of  this  ride  contain  information 
collection  requirements.  As  required  by 
section  3504(h)  of  the  Paperwork 
Reduction  Act  of  1960  (44  U.S.C  3504). 
we  have  submitted  a  copy  of  this 
document  to  the  Executive  Office  of 


Management  and  Budget  (EOMB)  for  its 
review  of  these  information  collection 
requirements. 

The  requirements  contained  in  the 
above-mentioned  sections  were 
approved  by  EOMB.  and  the  EOMB 
approval  number  is  0938-0406.  However, 
the  approval  expired  in  April  1988. 
Therefore,  we  have  required  an 
extension  of  that  approval. 

In  addition.  {  417.426(b)  of  this 
proposed  rule  contains  information 
collection  requirements  that  have  not 
been  approved  by  EOMB.  Organizations 
and  individuals  desiring  to  submit 
comments  on  the  information  collection 
requirements  should  direct  them  to  the 
agency  official  whose  name  appears  in 
the  "ADDRESS"  section  of  this 
preamble. 

List  of  Subjects  in  42  CFR  Part  417 

Administrative  practice  and 
procedures.  Health  maintenance 
organizations  (HMO).  Medicare, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  out  in  the 
preamble,  42  CFR  Part  417,  would  be 
amended  as  follows: 

PART417-NEALTH  MAINTENANCE 
ORQANIZATIONS.  COMPETITIVE 
MEDICAL  PLANS,  AND  HEALTH  CARE 
PREPAYMENT  PLANS 

1.  The  authority  citation  for  Part  417 
continues  to  read  as  follows: 

Authority:  Sees.  1102. 1833(a)(1)(A). 
1861(8)(2)(H),  1871, 1874,  and  187B  of  the 
Social  Security  Act  (42  VS.C.  1302. 
13951(a)(1)(A),  1395x(»K2)(H).  1395hh.  1395kk, 
and  1396iiun);  sec  114(c)  of  Pub.  L  97-248  (42 
U.S.C  laaSnun  note):  31  U.S.C.  9701;  and 
lecs.  215  and  1301  through  131S  of  the  Public 
Health  Service  Act.  as  amended  (42  U.S.C. 
216  and  300e  through  3O0e-17],  unless 
otherwise  noted. 

2.  Section  417.204(d)  is  revised  to  read 
as  follows: 

S  417.204   QuaWylngeondttioa: 

U»mbmtNp. 

(d)  Standard:  Open  enrollment  An 
HMO  will  enroll  tide  XVm  beneficiaries 
on  a  first-come,  first-served  basis,  up  to 
the  limit  of  its  capacity,  and  will  hold  an 
open  enrollment  period  not  less  than 
annually  during  the  entire  month  of 
November  for  beneficiaries  on  that 
basis.  This  requirement  may  be  waived 
by  the  Secretary  if  the  organization's 
compliance  would  result  in  a  failure  to 
meet  the  requirements  of  i  417.204(c)(1) 
or  would  result  in  a  membership  that  is 
substantially  nontepresentative  of  the 
p<H)ttlation  in  die  area  it  serves.  For 
purposes  of  this  subpart  a  sul^group  of 
enrollees  is  generally  not  considered  to 


make  the  membership  substantially 
nonrepresentative  unless  its  proportion 
among  all  the  HMO's  enrollees  exceeds 
by  at  least  10  percentage  points  its 
proportion  in  the  general  population  in 
the  same  enrollment  area  (see 
9  417.205(a)(1)).  based  on  such  census 
and  oUier  data  as  the  Secretary  finds 
appropriate. 

3.  In  5  417.401.  the  introductory  text  is 
republished,  the  definition  for  "Benefit 
stabilization  fund"  is  revised  and  new 
"calendar  year"  and  "coordinated  open 
enrollment  period"  definitions  are  added 
to  read  as  follows: 


S  417.401 

As  used  in  this  subpart,  unless  the 
context  indicates  otherwise — 


Benefit  stabilization  fund  means  a 
fund  established  by  HCFA  at  die 
request  of  an  eligible  organization  with 
a  new  risk  contract  to  withhold  a 
portion  of  the  per  capita  payments 
available  to  the  organization  for 
payment  in  a  subsequent  calendar  year 
for  the  purpose  of  stabilizing 
fluctuations  in  the  availability  of  the 
additional  benefits  provided  by  the 
organization  to  its  Medicare  eimiUees. 

Calendar  year  means  the  12  month 
period  of  time  beginning  January  1  and 
ending  December  31. 

Coordinated  open  enrollment  period 
means  the  month  of  November  of  each 
year,  during  which  all  contracting 
eligible  organizations  must  enroll 
Medicare  beneficiaries  in  the  order  in 
which  they  apply  and  without 
restrictions  except  as  authorized  in  this 
part. 
•        •        •        *        * 

^Section  417.413  is  amended  by 
rensing  the  heading  for  paragraph  (f) 
anfi  paragraph  (f)(l]  to  read  as  follows: 

1417.418   QuaMyingoondMon:  Operating 


(f)  Standard:  Open  enrollment  period. 
(1)  Except  as  specified  in  paragraph 
(f)(2)  of  this  section,  an  organization 
must  enroll  Medicare  beneficiaries  on  a 
first-come,  first-served  basis  to  the  limit 
of  its  capacity  and  provide  at  least  one 
aimual  open  enrollment  period  of  at 
least  30  days  duration  for  Medicare 
beneficiaries  including  the  entire  month 
of  November  each  calendar  year. 
•        •        •        •        • 

5.  Section  417.426  is  revised  to  read  as 
follows: 

f417.426    OpenenroimsiHrequlrsinema. 

(a)  Basic  requirements.  (1)  Eligible 
organizations  must  provide  open 
enrollment  for  Medicare  t>eneficiaries 


for  at- least  30  consecutive  days  during 
die  month  of  November  of  each  year,  the 
annual  coordinated  open  enrollment 
period.  Organizations  may  provide  for 
additional  open  enrollment  periods  as 
they  deem  appropriate,  consistent  with 
the  requirements  of  this  part,  except  an 
organization  that  has  failed  to  comply 
with  the  requirements  for  a  coordinated 
open  enrollment  period  may  not  enroll 
any  additional  Medicare  beneficiaries 
until  the  next  annual  coordinated  open 
■enrollment  period. 

(2)  During  any  open  enrollment  period, 
the  organization  must  enroll  eligible 
Medicare  beneficiaries  in  the  order  in 
which  their  applications  are  received 
and  until  its  enrollment  capacity  is 
reached. 


(b)  Capacity  to  accept  new  enrollees. 

(1)  An  eligible  organization  that  i| 
approaching  capacity  that  wishes  to 
limit  enrollment  most  obtain  a  waiver  of 
the  open  enrollment  requirement  as 
provided  in  this  section.  This  waiver 
will  specify  a  reasonable  number  of 
vacancies  to  be  set  aside  for  Medicare 
beneficiaries  during  the  coordinated 
open  enrollment  period. 

(2)  An  organization  that  proposes  to 
limit  enrollments  because  of  its 
capacity,  as  described  in  paragraph 
(b)(1)  of  this  section,  must  notify  HCFA 
at  least  90  days  before  the  beginning  of 
any  open  enrollment  period,  including 
the  coordinated  opei>  enrollment  period, 
and  at  that  time,  provide  HCFA  witii  die 
number  of  vacancies  set  aside  for 
Medicare  beneficiaries  and  with  its 
reasons  for  limiting  enrollment. 

(3)  HCFA  will  evaluate  and  approve 
or  disapprove  the  organization's 
submittal  under  paragraphs  (b)  (1)  and 

(2)  of  this  section. 

(4)  The  organization  must  prompdy 
notify  HCFA  if  there  is  any  change  in  its 
enrollment  capacity. 

(c)  Reserved  vacancies.  In  addition  to 
any  vacancies  set  aside  under 
paragraphs  (b)  (1)  and  (2)  of  this  section, 
an  organization  may  set  aside  a 
reasonable  number  of  vacancies  for  an 
anticipated  new  group  contract  or  for 
anticipated  new  members  of  an  existing 
group  contract  that  will  have  its 
enrollment  period  after  the  Medicare 
coordinated  open  enrollment  period 
during  the  current  and  upcoming 
-contract  year — 

(1)  Subject  to  HCFA's  approval:  and 

(2)  On  condition  that  any  vacancies 
set  aside  that  are  not  filled  within  a 
reasonable  period  of  time  after  the 
beginning  of  the  group  contract 
enrollment  period  be  made  available  to 
Medicare  beneficiaries  and  other 


nongroup  applicants  under  the 
requirements  of  this  subpart. 

6.  In  S  417.440,  paragraph  (e)  is 
redesignated  as  (f),  paragraph  (d)  is 
redesignated  as  (e),  paragraph  (c)  is 
redesignated  as  (d),  and  a  new 
paragraph  (c)  is  added  to  read  as 
follows: 


S  417.440    Entmement  to  health 
services  from  an  organizatlen. 


(c)  Prohibition  on  reduction  of 
benefits.  For  Medicare  beneficiaries 
who  are  enrolled  in  an  organization  for 
all  or  any  part  of  a  year,  the 
organization  may  not  reduce  any  of  the 
benefits  to  which  the  beneficiaries  are 
entitled  under  the  contract  through 
December  31  of  that  year.  Organizations 
must  notify  Medicare  enrollees  prior  to 
November  1  of  any  benefit  or  premium 
changes  that  will  be  effective  for  the 
following  calendar  year. 

*  *        *        *        *     ' 

7.  Section  417.450  is  amended  by 
adding  a  new  paragraph  (b)(3)  to  read  as 
follows: 

S417.4S0   Effective  data  of  coverage. 

*  *        *       •  '     • 

(b)  Exceptions.  *  *  * 

(3)  If  a  Medicare  beneficiary  enrolls 
during  the  coordinated  open  enrollment 
period  specified  in  {  417.426(a)(2),  the 
effective  month  of  coverage  is  the 
following  January  1. 

*  *       •       •       * 

8.  In  §  417.452,  paragraph  (d)(1)  is 
revised  and  a  new  paragraph  (f)  is 
added  to  read  as  follows: 

§417.452    LWiillty  of  Medicare  enroNeee. 

*  *        •        •        * 

(d)  Optional  supplemental  benefits 
plan.  (1)  The  orgaiiization  may  offer  its 
Medicare  enrollees  a  supplemental 
benefit  plan  to  cover  deductible  and 
coinsurance  amounts,  or  services  not 
covered  imder  Medicare,  or  both  as 
provided  in  i  417.440(b)(2)  and  (3). 

(0  Limitation  on  liability  for  Medicare 
beneficiaries.  The  liability  of 
beneficiaries  who  are  enrolled  in  an 
organization  for  all  or  any  part  of  a  year 
may  not  be  increased  through  December 
31  of  that  year,  for  those  charges  ' 
permitted  under  paragraphs  (a)  or  (b)  of 
this  section.  Organizations  must  notify 
Medicare  enrollees  prior  to  November  1 
of  benefit  or  premium  changes  that  will 
be  effective  for  the  following  calendar 
year. 

9.  In  S  417.454.  paragraph  (b)  is 
redesignated  as  (c).  and  a  new 
paragraph  (b)  is  added  to  read  as 
follows: 


S  417.454    Charges  to  Medicare  enrollees. 

*  •        *        •        * 

(b)  Any  organization  may  not  increase 
the  charges  specified  in  paragraph  (a)(1) 
and  (2)  of  this  section  to  Medicare 
beneficiaries  who  are  enrolled  in  the 
organization  for  all  or  any  part  of  a  year, 
through  December  31  of  diat  year. 

*  *       •       *       • 

10.  Section  417.474  is  amended  by 
revising  paragraph  (c)  and  adding  a  new 
paragraph  (d)  to  read  as  follows: 

§417.474    EffscUve  date  and  term  of 
contract 

*  •        •        •        • 

(c)  The  contract  must  specify  the 
duration  of  its  term.  However,  the  initial 
term  of  the  contract  must  be  at  least  12 
months,  but  not  more  than  23  months: 
and  any  subsequent  term  must  be  for  a 
period  of  12  months,  except  as  specified 
in  paragraph  (d)  of  this  section. 

(d)  For  contracts  entered  into  or 
renewed  after  [effective  date  of  die 
regulations]  the  term  of  the  contract  will 
extend  for  at  least  12  months  and  extend 
through  December  31. 

11.  Section  417.490  is  revised  to  read 
as  follows: 

§  417.490   Renewal  of  contract 

(a)  A  contract  with  an  organization  is 
renewed  automatically  for  the  next  12* 
month  period  (except  as  provided  in 

S  417.474(d),  unless  HCFA  or  die 
organization  decides  not  to  renew  in 
accordance  with  S  417.492. 

(b)  In  special  cases  where  the  term  of 
a  contract  is  more  than  12  months  in 
accordance  with  §  417.474(d).  the 
contract  is  renewed  automatically 
effective  January  1  for  the  next  12-month 
period  imless  HCFA  or  the  organization 
decides  to  renew  in  accordance  with 

8  417.492. 

12.  Section  417.494  is  amended  by 
revising  paragraph  (a)(3)  to  read  as 
follows: 

§417.404    Modification  or  tannktatlon  of 
contract 

,  (a)  Modification  or  termination  by 
mutual  consent  *  *  * 

(3)  Unless  an  organization's  contract 
is  terminated  on  December  31  for 
purposes  of  immediately  beginning  a 
new  contract  period  on  January  1  of  a 
calendar  year,  an  organization  must 
notify  its  Medicare  enrollees,  and  HCFA 
will  notify  the  general  public,  at  least  30 
days  before  the  termination  date. 

13.  Section  417.584  is  amended  by 
revising  paragraph  (b)(2)  to  read  as 
follows: 
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S417.5M    PayimnttoorganizalibMwtth 


(b)  Determination  o^rate.  '  *  * 
(2)  HCFA  fuffliahes  each  migaBization 
with  its  per  capita  rate  of  payment  for  a 
caleadar  year  for  each  dass  ofMedieare 
anroQees  ao(  later  Sian  Aogast  1  of  Aa 
precediag  year. 
*        •        *        •        •  ( 

14.  Sectioa  417.588  is  amended  by 
revisiag  paragnph  (b)  to  read  as 
follows: 


S41.58e    riwpiHiMss  ai 
par  espita  coat  (AAPCC) 


(b)  Advance  notice  to  the 
ocganizatioa.  Before  the  begioiung  of  a 
cootract  psriod.  HCFA  makes  avatlabk 
to  each  risk  contracting  otgaiiization  (or 
prospective  risk  contracting 
oi:gaaization.  if  requested)  the  spedSc 
adjustment  factors  HCFA  has  used  in 
determining  the  payment  rates. 
*        •        *        •        * 

15.  Section  417.S90  is  amended  by 
revising  paragraph  {a)  and  adding  a  new 
paragraph  (c)  to  read  a»  follows: 


$4I7.9M    n  ip   liMi  lOfH 
Ilia  par  capita  rates  Of  payment 

(a)  Computation  by  the  organization. 
As  indicated  in  5  417.584(b),  prior  to  the 
start  of  each  Gaiewl«  year,  HCFA 
deteimiaes  am  argantsatioii'B  per  capota 
rate  of  payment  for  each  dass  of 
Medicare  enroUeas  for  that  caleadar 
year.  For  pnposes  of  deteraiiidng  an 
organization's  icqaired  additional 
benefits  (see  f  417.5S2).  an  organzatioB 
must  cooapatc  a  weighted  average  of 
these  per  capita  rates  of  paymeul  bned 
on  the  organizatioa's  anticipated 
enroUmeat  disthbatian.  l%ia 
computation  aaist  be  done  separatdy   - 
for  Part  A  and  Part  B  enroilees  and  Rart 
B-only  enroilees  and  is  subject  to 
HCFA's  review  and  approval  If,  in 
accordance  with  f  417.474(d),  tbe 
contract  period  extends  for  more  ^mo 
one  calendar  year  the  organization  must 
prepate  separate  eompatatkMis  for  the 
months  in  each  of  the  two  calendar 
years  in  tbe  contract  period. 
***** 

(c)  Contract  petioda  in  excess  of  12 
months.  If,  in  aooordance  wi& 
S  417.474(d).  a  contract  period  extends 
for  more  than  one  calendar  year, 
paragraphs  (a)  and  (b)  of  this  section 
apply  separately  to  the  months  in  each 
of  the  two  cakadar  years  ■!  the  contract 
period. 

16.  Section  417.592  is  amended  by 
revising  paragraph  (d)(1).  paragraph 
(d)(2)  introductory  text,  and  paragraph 
(e)(2]  to  read  as  follows: 


§417.592    DaMMminatian of raquirad 


(d)  Nsii/icatioatoHCFA.  (1)  No  later 
than  SepteBbar  15  of  ftc  year  precedkig 
the  calendar  year  for  which  HCFA's 
payment  rates  are  aanouoced.  the 
organization  must  submit  to  HCFA  its 
ACR  proposal  and  the  weighted  average 
of  its  per  capita  rates  of  payment  (as 
computed  uiider  1 417.590)  for  the 
following  calendar  year. 

(2)  If  the  proposed  ACR  is  less  than 
the  average  of  the  per  capita  rates  of 
payment  to  be  made  at  the  be^nning  of 
the  calendar  year,  the  organization  nras* 
provide  HCFA  i 


(e)  Exception.  *  *  • 

(21  The  reduction  in  the  monthly 
payment  must,  over  the  course  of  the 
calendar  year,  be  equal  in  valiie  to  the 
difference  between  the  proposed  ACR 
and  the  average  of  the  per  capita  rates 
of  payment,  or  meet  the  requirements  of 
J417.422(b)(inn). 

17.  Section  417.594  is  amended  by 
revising  paragraph  (b)(5)  and  by  adding 
a  new  paragraph  (f)  to  read  as  fotto«vs: 

$417,594    Computatton  of  ACR 
***** 

(b)  Initial  rate  calculation 

*  *        •       •        • 

(5)  The  initial  rate  caiculatioo  must 
not  carry  forward  any  ioaaes 
experienced  by  the  organization  during 
any  months  prior  to  the  calendar  year 
for  wMch  it  is  being  calculated.  The 
organization  must  submit  supporting 
documentation  to  assure  HCFA  that 
rates  do  not  indade  past  losses  bat  only 
premiums  for  the  price  of  additional 
benefits  and  services  of  the  upcoming 
contract  period. 
***** 

(f)  Coordinated  open  enrollment.  It  in 
accordnnoe  with  f  417.474(d),  a  contract 
extends  far  move  than  me  calendar 
year,  paagraphs  (a)  throng^  (e)  of  the 
section  apply  separately  to  the  months 
in  each  of  the  tiwo  calendar  years  hi  the 
contract  period. 

18.  Section  tl7Je6(c)(l)  is  revised  to 
read  as  faJfows: 

§417-596    EstaUMIunant  of  a  banaftt 
stat>ilization  fond. 

*  •        •        •        • 

(c)  Limitatioas  on  the  amounts 
withheld — (1)  Lina't  per  contract  period. 
Excc^  as  provided  in  paragraph  (c)(3) 
of  this  section,  HCFA  will  not  withhold 
in  a  benefit  stabilization  fund  more  than 
15  percent  of  the  difference  betw^n  an 
organization's  ACR  and  the  average  of 
its  per  capita  rates  of  payment  as 


detonnined  under  §{  417.590  throu^ 
417.504  for  a  given  calendar  year. 

It^  In  f  417.SB7,  paragraph  (a) 
intwdwctoty  text  and  pSRagraphs  (b), 
(cK2).  md  (d)  are  re'Vfsed,  paragraph 
(b)(4)  b  removed,  «id  paragrai^i  (c) 
intfodactoiy  text  is  refnibiished  to  read 
as  follows: 


§417.597 


(a)  Notification  to  HCFA.  An 
ergrndsaoon's  request  to  make  a 
withdrawal  ftom  its  benefit  stabilization 
fund  for  use  during  a  contract  period 
muM  be  made  when  the  organization 
notifies  HCFA  of  its  ACR  nid  the 
average  of  its  per  capita  rates  of 
payment.  The  request  for  withdrawal 
applies  to  the  period  covered  by  the 
ACR  and  average  of  its  per  capita  rates 
of  payment  in  sukiog  its  request  tiie 
oigaaizatioa  must — 

(b)  Criteria  for  HCFA  approval  HCFA 
approves  an  otganization's  reqaest  for  a 
wittidiawal  from  its  benefit  stabiUzaSon 
fund  only  if — 

(1)  The  oiganization's  estimated 
average  of  its  per  capita  rates  of 
payment  is  less  than  that  for  the 
previous  period; 

(2)  The  proposed  ACR  is  significanUy 
higher  than  that  for  the  previous  period: 
or 

(3)  The  (Mganization'a— 

(i)  Estimated  revenue  requirements  in 
its  proposed  ACR  for  providnig  die 
additional  benefits  it  is  presendy 
providing  ara  n^iificandy  higher  than 
the  revenue  requirements  it  earlier 
estimated  twere  required  for  providing 
these  benefits;  and 

(ii)  Proposed  ACR  results  in  an 
addMional  benefits  package  that  is  less 
in  total  value  than  its  existing  ACR.     '    . 

(c)  Basis  for  denial  HCFA  will  not 
approve  an  oiganization's  request  for  a 
wididrawal  from  its  benefit  stabilization 
fund  if  the  withdrawal  allows  the 
organization  to— ^ 


(2)  Refinance  fosses  that  occurred 
prior  ta  or  avoid  losses  in,  the  period  for 
which  the  witUrawal  is  requested. 

[A\Form  of  payment  Payment  of 
mcmies  withdrawn  from  a  benefit  - 
stabiliKatian  fnnd  is  made,  fo  equal 
parts,  as  an  additional  amount  to  the 
monthly  advance  payment  made  to  the 
organization  under  f  417.584  during  the 
period  for  which  the  wididrewal  is 
reqaested. 


(CaUlog  of  Federal  Domestic  AsBistance 
Program  Nos.  13.773  Medicare— Hospital 
Insurance;  13.774  Medicare— Supplementary 
Medical  Insurance.) 

Dated:  May  13, 1988. 
WiWam  L.  Roper. 

Administrator,  Health  Care  Financing 
Administration. 

Approved  May  26, 1988. 
OtisR.Bowen, 

Secretary. 
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FEDERAL  EMERGENCY 
MANAGEMENT  AQENCY 

44CFRPart67 
[Docket  No.  FEMA-6927} 

Proposed  Flood  Elevation 
Determinations;  Colorado  et  al. 

AQENCV:  Federal  Emergency 
Management  Agency. 

AcnoN:  Proposed  rule. 

stMNMAiiY:  Technical  information  or 
conmients  are  solicited  on  the  proposed 
base  (100-year)  flood  elevations  and 
proposed  base  flood  elevation 
modifications  listed  below  for  selected 
locations  in  the  nation.  These  base  (100- 
year)  flood  elevations  are  the  basis  for 
the  fioodplain  management  measures 
that  the  community  is  required  to  either 
adopt  or  show  evidence  of  being  already 
in  effect  in  order  to  qualify  or  remain 
qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

DATES:  The  period  for  comment  will  be 
ninety  (90)  days  following  the  second 
publication  of  this  proposed  rule  in  a 
newspaper  of  local  circulation  in  each 
community. 

addresses:  See  table  below. 

FOR  RMTHCII  MFOftMATION  CONTACT 

fohn  L  Matticks,  Chief,  Risk  Studies 
Division,  Federal  Insurance 
Administration,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-2767. .  . 

SUPPIEMENTARV  INRNIMATICiltThe 

Federal  Emergency  Mana^fement 
Agency  gives  notice  of  die  proposed 
determinations  of  base  (100-year)  flood 
elevations  and  modified  base  flood 
elevations  for  selected  locations  in  the 
nation,  in  accordance  with  section  110  ^ 
of  the  Flood  Disaster  Protection  Act  of 


1973  (Pub.  L  93-234),  87  Stat.  980,  which 
added  section  1363  to  the  National  Flood 
Insurance  Act  of  1968  (Tide  Xlirof  Uie 
Housing  and  Urban  Development  Act  of 
1968  (Pub.  L  90-448)),  42  U.S.C.  4001- 
4128,  and  44  CFR  67.4(a). 

These  elevations,  together  with  the 
fioodplain  management  measures 
required  by  §  60.3  of  the  program 
regulations,  are  the  minimum  that  are 
required.  They  should  not  be  construed 
to  mean  the  community  must  change 
any  existing  ordinances  that  are  more 
stringent  in  their  floodplain  management 
requirements.  The  community  may  at 
any  time  enact  stricter  requirements  on 
its  own,  or  pursuant  to  policies 
established  by  other  Federal.  State,  or 
regional  entities.  These  proposed 
elevations  will  also  be  used  to  calculate 
the  appropriate  flood  insurance 
-  premium  rates  for  new  buildings  and 
their  contents  and  for  the  second  layer 
of  insurance  on  existing  buildings  and 
their  contents. 

Pursuant  to  the  provisions  of  5  U.8.C. 
e05(b),  the  Administrator,  to  whom 
authority  has  been  delegated  by  the 
Director,  Federal  Emergency 
Management  Agency,  hereby  certifie.^. 
that  the  proposed  flood  elevation 
determinations,  if  promulgated,  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  A 
flood  elevation  determination  under 
section  1363  forms  the  basis  for  new 
local  ordinances,  which,  if  adopted  by  a 
local  community,  will  govern  future 
construction  within  the  floodplain  area. 
The  elevation  determinations,  however! 
impose  no  restriction  unless  and  until 
the  local  community  voluntarily  adopts 
floodplain  ordinances  in  accord  with 
these  elevations.  Even  if  ordinances  are 
adopted  in  compliance  with  Federal 
standards,  the  elevations  prescribe  how 
high  to  build  in  the  floodplain  and  do 
not  prohibit  development.  Thus,  this 
action  only  forms  the  basis  for  future 
local  actions.  It  imposes  no  new 
requirement;  of  itself  it  has  no  economic 
impact. 

List  of  Subjects  in  44  CFR  Part  67 

Flood  insurance.  Flood  plains. 

The  authority  citation  for  Part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C  4001  el  seq.. 
Reorganization  Plan  No.  3  oM978,  EO.  12127. 

The  proposed  base  (100-year)  flood 
elevations  for  selected  locations  are: 


Proposed  Base  (IOO-Year)  Flooo 
Elevations 


Sourca  o(  floodng  md  tocalon 


COUMUOO 


ftotnCnek 
AffvoMlmMsiy  1.200  toM  dMMlMPMni  ol  Counly 

Ro<d44... :... ;„ 

AppnMknaMy  » iMl  i«*MMi  of  Ceun^  HMd 


AivragdmaMy  1,380  (Mt  upWMn  al  CoiMy 
Bo«d  44 


fof  fwtow  M  TOMift  Hifl,  343 
MMw  Stmt  OaBaque.  Colnado.  Sand  oom- 
manls  to  Th*  Honent**  Jtmm  Loundi.  Mayor, 
Town  ol  OaBaqua,  Toi«n  HA  343  MMar 
SkaoL  Oee«)ua.  Cotorado  81630 


I  (dly),  SuMlarCawily 

JUpptt  Ct9tK  Wnhin  oofivminlty _ ^ 

Mipa  aiMSiNa  Mr  hMpaeSan  at  iha  Ctty  Buid- 
InQ,  Camar  HS,  Flodd^  Sand  commami  to  Tha 
HonoiaHe  Jamaa  H.  Huaa.  Mayor.  CMy  ol 
Cantor  HS.  P.O.  Box  38.  Cantor  HH.  Florida 
33514. 


X«to  Patm:  Emira  ihoralna 

Lm^  G0tW¥M:  EnHia  ahoralna.. 

Ukt  aa-  Entte  tfnralina - 

lalw  A#vyr  Entta  aioraNna 

Uta  Bnolt:  Enlka  ahoralina 

LmtB  UntmK  Enara  snoraarto . 

Cn909ot  Ltk0:  Enttra  ahoraltoa 

fiaaf  Ukt;  Eniira  tfioralina... 

IMa  Ptmt  Enure  ahoralina . 

LUia  Omn  Endra  ahoreltna : 

Umch  Laka:  Entire  ilKirelna 

Laka  Yah:  Enure  ttxyeHma __ 

Itapa  avaltobto  tor  toapactton  al  Sto  CKy  HM, 
UmaMla.  Florida.  Sand  oonwnanti  to  Ttta  Horv 
onUa  Ed  Permenlar.  Mayor.  Oty  ol  UmatMa. 
O^  HA  P.O.  Box  420,  UfTiMMK  Ftarlda  32784. 

KMHO 

Caaeasa  (cHy),  VMtoy  OMMr 

North  Forti  Payane  Rtvar 

At  loutnorrvnxjat  corporato  ImK.......... 

Approxknataly  850  laal  donwiMraam  ol  Slato 
Hlgl»i»ay5S_ _ 

Anproidmatoly  4.370  faat  upakaam  ol  Slato 
Highway  56  (naar  Caacada  Airport) 

Approximataly  140  toat  upatroam  ol  Slato  High- 
way SS  (naar  Caacada  dam) 

Mipa  ara  iialHli  tor  ravtoar  at  CNy  Hal.  108 

Eaat  Maitiat;  Caacada,  Idaho.  Sand  oommanto 
to  Tha  HomraUa  John  Ctoningar.  Mayor,  City 
ol  Caacada.  P.O.  Box  451,  Caacada,  Idaho 
83811. 

KtoCal  Ictty),  Valay  CowHy 

North  Fofk  Payatta  m^ar 

ApproodmaMy  1,450  laal  downrtraaw  ol  Waal 
Laka  Straat/Slato  Highway  56 ~ 

Appronmataly  880  feet  downa»aam  ol  Waal 

Lake  Streat/Stata  Highway  56 ~ 

Hapa  ara  aiiiatli  tor  ravMw  at  CKy  Hal.  212 

Parli  Siraal.  MoCal.  Idaho. 
Sand  cocnmentE  to  Tha  HonoraWa  Joto)  J.  Alan, 

>.,    Mayor.    Oty    ol    McCal.    P.O.    Bw    721. 

MoCaH,  Idaho  83638. 


I  Coiaily  iiinlnoarpdratoS 
■'    Atwul  2,500  toatdownatraam  ol'OOunlytaund- 

Jual  dowvtoMam  ol  county  botfidvy  .»».._«..,.. 
IBunCfaatc 


#Dapti 
in  Wat 


ground 
*Elaiia- 

tionln 
toat 

(NOVO) 


■4608 

•4613 
'4818 


'90 


•78 
•71 
•71 
•71 
•70 
•70 
•80 
•80 
•70 
•70 
•61 


•4727 
•4730 
•4788 
•4730 


'4.961 
•4.964 


•647 
•661 


21706 


Fedetal  Jtegistar  /  Vol  S3.  Na  111  /  Thureday.  juae  «.  IMB  /  i^rapoMd  RuIm 


01  toB^BQ  ant  leea 


I  vakaam  of  County  IJn*  Road 

I  lAM  )M«  ufMtraam  o«  Stale  noul*  136.. 

t*  mourn 

Jut  doNnMrwm  o(  700 1 
Turtiarnmrmtt 

At  nnuai „ 


About  1.400  *Mt  i<irt»tni  ol  eoo  North  Road- 

Al  mcMitti - ; 

M>oul^4l 


At  fnouMl.__ 


ial5q|WMt 


At 


01  anoli  CwiM  GuH  RMnM 


•  0«Nh 


<g!l£ 


•«3V0t 


At  conlluMca  «l  Og  BIN 
Sugar  Oeart 
At  mouth 


About  1 32  nam  umlnii ««  Oonrat 

Planning  and  Zoning,  Courthoun  Annex.  86 
West  Court  FranMa*.  kidtaiM. 

Sand  commanta  to  TTie  HononUe  Wltaro  A.  f)i«i, 
Qiainnaii,  CODrty  Board  of  Commisakyiera. 
Jotaiaon  CaiH.CuurWiuuia  Annei.  88  Waal 
Coiat  FaaMkv  ln«ana  46131. 


t  lallyK  iiofllQaiaary  Caanty 

£aw  AOtaato**  Amc 
Juel  upstream  o(  State  ItaHway  46.. 


Atom  2.900  leal  losksani  Iram  StMa  liyiaty 

COoCmelc 

Abort  0.18  Biie  upstroam  of  mouth.. 

About  0.27  rule  upstream  of  Buti^fon  MoMtt- 


roftutaiyA- 

Jbal  upateawi  of  morth 

JUBI  u0saeam  of  BuAnglon  Norlhem  r^oari-.. 
Mipa  niilifili  lor  Inapaellaw  m  the  C%  HiM. 

210  klain  Sirsal.  EHutt,  loaa. 
Send  i  u aau  te  Ha  'InnnriMa  Aobert  E. 

Alan.  Mayst.  C%  of  CKaM.  CMy  Hal.  MO  Umt 

Street  BWL  toaa  StSST 


Cal*M6  icNyk  Suanar  Cauray 

F»K  Creak 
About  0.7  m<e  dommstrsam  of  U.S.  Highway  81- 
Jwal  dowtisaeeiii  of  county  road  (about  0.8  mla 
(•stream  of  tJA  lli^i—y  81) 


14 

Sena  conawsaai  to  Tla 
Henton.  Mqw.  CItr  of 
Mteai  CeaM.  CMdwel. 


at  tie  Oly  »M. 


N. 
C%  tMI.  «4 
67022 


aiaiai  CWHy 

*  Abort   1;e0O  leal   downstraaiii  of   AtctHaon. 

Topefca.  and  Santa  Fe  R«h»ay 

Aal   doanabaam   of   Alehlsan.   Topelta.   ar«l 
Santa  FeRelwey 


of  AicNson.  Topeka.  and  Santa 


Abort  3.8ao.taat  upabaamal  U&  Highw^  tao. 

•■ip*  ava^aMa  lar  laa»aa«M  at  ma  C%  HM. 
121  Sorth  Sumner.  Oido>4  "i  lai 

Send  tawwaiaa  la  n«e  llenaiatia  PUrmt 
Rotinan.  Mayor.  City  of  Oxtai*  Bw  337. 
Oxford.  Nanaaa  671  ia 


/Inkansas  'trar 
About  SCO  feet  downstraam'of  CDuMy  bourdery . 
Ajel  dBaa—aaia  et  AleNaea  Tepal«  Md 
Santa^'  ~ 


of  Atchison.  Topatta.  ami  Santa 


Mart  1.7  mlaa  t^iabaam  of  U.&  >Vw^  160— 
Juat  upattaiiii  of  Stata  " 


•678 
•725 

•6S7 
•774 

•680 
•730 

'«64 

•7B0 

•716 
•731 


•1,870 
•1.071 
•1.B70 


•1.070 
•1.075 


•1.106 
1.115 


•1.145 

•1,146 

•1.1« 
•1.156 


*1.136 

•».«46 

•LIM 
•I.t«7 
•1.167 


Abort  2.2  milaa  doamabaam  of  conausnca  of 


OuHOoak: 
Just  upatmam  erf  county  rotaf  (ttoarnflraam  of 

Otdahona.  Kanaaa.  and  Tana  fWboai).— .....( 
Juat  do— ueaiB  of  ooun^  rmM  (ahart  34 

iT*BS  i«atream  of  U.&  tfgiway  81) 


i       •tJ07 


Abort  2J0O  taal  ««abMai  at 

Abort  460  iaali«a»aam  of  county  boundary 

FmOmUt: 

Otdahoma.  Kanaaa.  and  Texas  Rainaift. 

Abort  2.1  mllas  apameani  of  U.S.  I  Midway  81 


Just  upstream  of  coanty  mad  (abort  1.2 
doimnatream  rt  brw  SbvaQ _ 

Santa  Fa  nai>ii^_ 


F«  Ralhray- 


i«f  MuHauin,  Kjpala.  and  Santa 


Abort  1.500  ieal 


of  ooun^  boundary.. 


At 

.kist'  downabaam  of  oaunly  «cad  (i«abaam  «f 
cuiiHrtniija  of  Sprtng  Qaak) 

MBpa  avalaMa  lof  fnafMcttofi  at  the  OourMy 
Enyrwer'a  Office.  County  Courthouaa,  Welling- 
ion.t(anaaa 

Send  coiraaeiaa  te  Tlta  Itenatabia  (Wallace  Woff. 
Chairman.  Couaty  Comaiisaioners,  Sumner 
County.  Oaiaty 
67152 


Mlaat 


•ara> 


t,»«2 

1.120 

•1.427 
•1,233 


•1.104 

•i.iao 


•1,196 
1.204 

•tJ06 

•1.257 

•V»1 

•1^16 


(ctlyt,  Saamar  County 

SUMrOaart 
Just  upstraara  of  county  road  (upsbaam  of 
cow«uaweeof  nam  Qoafc) 

SprwQ  Oaak  .._..-.„,........„ _ 

HaigtsOaaft 

At  mmdh 


Juat  daanabaamof  Hargis  Ckaek  Dam- 

fWfys  ^XMk  4iAMK  vMhn  DOfTrnmnliy .... 

fk)dti 

At  mouth.. 


mt^waylhaaaa 

lafitawia)  0>eiMe  .  ., 
Juet  doamatraam  of  Lake  Aoad.. 


I  at  a«a  Engktaor^ 
Omca.  Qti  Hal.  317  South  Mraahtagtim,  Wel- 


Sand  cotaaiaiita  »  Tke  imfcialili  QeidBa  Tack- 
att  Mayoi:  Otf  of  l<la■n^lo^  Oly  Ma*.  317 
Sorth  Wa»inataa  WSMngkin,  Kmaaa  67152 


KneiCoonty 

eon  Fork  Itnt  Camp  Omk 

Al  ***0**"     I 


Juat  iluwiataaiii  ef  nivato  Road  {Abort  2.160 

•eat  upatreem  o*  mdien  Creek  Road) 

lifnn  Camp  Oaak 

Abort  1.200  loet  doinnetream  of  conRuenoa  of 
Eaal  Fork  Lywi  Cemp  Creek 

Abort  04 

Courlhouee.  Berbourvila.  Kenbjcky. 

Sand  comment*  to  Tbe  HeaataMa  CMnal  Sprbt- 

Uaa.  Judge  EiwUha.  Knot  County.  P.O.  Bba 


•1.175 

•1.216 

•I.17S 
1.209 

1«7 

•1.166 
1.166 

•ties 

1.166 

ijaa 

•1222 
1^27 
U31 


•1j071 
•1.100 


•UI70 
IJOIB 


Sth^oe  at  aootlrigand  tocafion 


Aa^apabtpe  Oaafk.' 
ApproKitnalely  Z900  feel  ttmnnatreaffl  of  Stata 
Horta  466-t 


Sand  oommanta  to  The  Honorable  Otial  Femaa. 
Mayor  01  ttta  vwaga  of  Vamado,  Waahmgion 
County.   P.O.    Box    156.    Vamado.    Louiaiana 


Leva!  <lo«m),  OHeri  Oaiaily 
KamLake: 
Entire  tfwrelne  of  Kazar  Lake  Mlhin  ooamunl^ 

At  Loiwer  Bay - 

At  Middle  Bay 

Al  Upper  8ay™_ '. 

Al  Saco  fliver 

At  Ihe  tiarrows 


At  Fanlngton  Pon6  l» 
dommstreeai  01  H  ooiMuenoa  aMh  Sucker 
Brook - ;._ 

Al  Sucker  Brook  from  its  confluendb  with  Kezar 
Lake  to  approximate^  0.3  mile  flavnetraam 
of  Foxboro  Road^ _ 

At  Kazar  Riwer  from  corpwata  la«*  to  a|*ad- 
mately  125  IBM  downabeam  of  Stata  Rorte 

Al  Piiyb  oiuuk  Hum  oofponlalmRB  Id  approx^ 
maM%«J  tela  t^aboam  of  State  ItDMMS 

Mipa  iMMiMa  «8r  iMpacttait  at  iw  TowH  Hal. 
UMaHIMnaL 

Sand  commentato  The  Hoaoi'«a  Gonlon  Eaal- 
man,  Chainnan  «i  flta  T^na  of  ta«oR  Boai*  of 
SatacbBaa.  OaiaidCaBa*.  Te«a  HafL  P.a  Boi 
236,  Lovel.  Maine  04014 


iVMPOfT  ^Mir  cfMM  SnOMIR0 


«anln 

teat 

(NOVO) 


•114 
•127 


9an|r  PonA  Enttta  aftafa6na  eMtai  comairti^ 

4nrtOBC0(|p#i  l^cac  Enfta  flhorakia  aMtin  con> 
niun% 


aian'a  OfKoa.  Waynow  Makta. 
Sand  CBaaaaiita  m  Wta  UaauiaUa  OaraW  QaW. 
Chataaan  af  Ma  toast  of  «n«ne  9amO  of 
Safecftnert  Kamabac  Cown^,  Towai  Oflitea, 
Pond 


W«MnS»wir 

lakl  wid  ftorte  133  Bridge 

A|itiroiiiiita»  60  laat  apabw 

HBOfSlataRauta 

1Sit#M|^ 

Appra*MMy  «e  taat  i« 
Street  ^i^ , _. 

■baam  at  OMri 

«  tt*  Toarn  Man- 

agates  OMoa,  vHRoiv  Milna^ 
Band  wawiafMa  to  TIta  lltswii^la  taiOa  Brown. 
Chabman  of  tie  Town  of  tMRoa  Beard  af 
aatacbna^  FratMki  County.  Town  Oflioaa.  P.O. 
Boa  541, 


•385 

•386 


•385 
•386 


•385 
♦386 
•385 


•245 

•246 


•289 
•385 


•376 
•486 
•570 


*<612 


•616 
••81 


Samoa  oi  Oaatfaa  aad  I 


^wjw  t^Wi  ^^^ooy|iR^ 


Sand  eoamanta  to  The  HononMe  Clwenca  a 
An:haiate,  TaaaabU  Sa^aiihta.  Towari^  af 
tSrant  TownaMp  ttai.  1640  North  Stack  RiMr 
Drkie.  Cheboygan,  ICchlgtai  46721. 


eaaMy 

of 


A  Joatfh  > 
»b»t  1.460  leal 


AnI  doarvlraan  of  Btargta  0am 
Abort  400  tael  ^ibitaii  of 


Abort  2A 


Abort  2.400  taal 


aofa  Home,  16561  M-66. 

Sand  oonwnsnlt  to  Ths 
Wadda6.   Si«an<iaar, 


Mrars,  MicM- 


Hal.  112  Sorth  OMu  CamaiBa.  MkMgn. 

Send  coiamenta  to  The  IkmoraMa  Oayton  Wnt- 
er,  ToMMhip  Oapawlaer.  TaaataNp  of  NoBaaa, 
TownaMp  Hal.  112  Sorth  Cliik.  CwOatlta. 


Laida4alML  QMHatOaaaly 


Abort  1.1 

Abort  0.6  rnta  upabeeiii  of  Stata  Sbeal 

108  Oaginaa.  SakHLorta,  MMMgan. 
Sand  cuaiiiiu  to  The  HurxjiaUe  Part  IWiaiu 
Mayor,  CRy  of  Saint  Lorta.  Oly  Hidt  106  Sagi- 
naw, SekN  Louia.  Mtohigvi  48680. 


wtasan  Oaanly 
tAXtarv  Obas /Mer 

Juat  niabataii  of  Chandtar  Road 

Al  oourty  buundaiy 

Hal,  6W«  Eaal  Prioa  Road.  St  Jchna.  tMM- 

«an. 

Send  cmiaiietita  to  The  Honorable  Robert  Remus. 
TownaNp  St/panieor.  Townahip  of  Victor.  Town- 
•NpHML  6764  Ea«  PHoa  Road.  SL  JoHw, 
MicNgvi  48879. 


NEW  VOMC 

ScAafMrtrOM*: 

«ia 

M  a<m  niaiiii.  9^fyft.,iti^                           1 

OuanaaOuig,  New  VotlL 

Man 

Hba, 

luietvlaai  tt  W»  Toon  of 
nactady  Oaan^  Town  Hal 
York  12056. 


Al  conOuanca  of  Golf  Ccurae 


(NQVD) 


•OW 


•TOO 


•012 


•ate 


•T13 
104 


•012 


•532 


Al  Pond  IAmp  Asras  R(Mtf»...„.> ,....,.»..^_. 

AppiMiwali  40  a«*  apaaaam  el  vabaam 
r,ni|iiiiMi  Oiita 

•394 

•954 

f^nook  n0cl6ftXMkr 
Avema) 

•386 

At  oonRuence  of  Sipaah  Raok  Btoak  UM  Chan- 

rMl _ , 

'496 

»•  T  '          'IT  1  I'l  ""^ 

•471 

At  i!B"tinaBa  -wOh  Spoak  Rock  Btaak 

•436 

At  i^ifBat^  ijOTWttt  IMtl            

•471 

carnaiwaawkt 

•324 

Al  Mm«i«  MB  Bnad 

•326 

Al  Pim  Ti»F^>n  IMiB 

•378 

AlOaraMO  7 

'471 

ApproMmala»  280  Mat  iiNhoM  of  Spai* 
■>oitiRnad 

*4a6 

wmowTraaBnet: 

abeam  craaafe^  of  CkMdM^  Avnue) 

•366 

Appni>*nataly  300  feet  utawwa  of  Wesley 
ChspalRotal 

•420 

Al  oonlutnM  wMh  MifWMSh  FVw.. 
All 


at  67 
Road.  Suflani,  New  Voik. 
Send  oommeraa  to  The  llnnnraNe  Kattwyn 
warth,  M^nr  of  9m  VH^a  of 
RacMaad  County,  67  Itawaiabaa  Road.  Si«am, 
l«aw  Yoifc  10801. 


NOnMCMWUMA 


CaatHy 


a) 


Abort  20  miee  downabeam  of  OS.  Routa  64.-. 

Abort  34  irlee  ivaboam  of  SnowhH  Road 

MartnOasfc 
Abort  04  mla  downsbetati  of  Mwlh  Ctaek 

Road— — .—.—...- .—..-.— -.-. 


JiMl  doamabaam  of  State  Road  1364 .. 
Slaw  Omk 
At  mouOi— ..——._ -.——.—.. 


Abort  aS4  n«a  upabaam  of  Fam  Com  Road- 

About  a45  mi*  downt>»wt  ol  U.S.  Route  64.. 
About  1.04  miw  upgtwiii  of  I 


About  t.57  mAn  downslrwn  of  oonfluonco  ol 

PMmMM 

Abort  1.4 


Abort  0l2  m4e  downstream  of  U.S.  Routa  19~ 

Juet  downstreem  of  U.S.  Routa  19 

Juet  upebeam  of  U4.  Routa  10 

Abort  no  leet  dewnstre»n  of  U.S.  Routa  19 


al  •»  County 

CourttioiMa.  Miaidiy.  North  Oatalkta. 

Send  ooiamanta  to  Tne  Hatwnbta  611  Qreen, 
Couily  Manager,  Oierohee  County,  County 
Courthouaa,  Murphy,  North  Caislna  28906. 


HolaCoi«ty(i 

fianStmnp' 
Abort  2750  Met 
Abort  3400  tart 

«tWOaa*: 
AtwiouWl.— ..  ....„ 


a) 


afSRitOS 

el  aiata  Road  211 . 


Abort  14  mlea  upebeam  of  U.S.  Routa  401 .. 
fiockHah  Cfaak 

M  oow%  bouadni 

Atom  t,am  ttttapwtam  af  i.wia»aiwi  oH 
Craak '. 


CeuiONMee, 


at  Ota  CoenH 


•309 

•319 


*143S 
•1J00 


•1,561 
•1,650 

•1466 
1478 

•1464 
•1.7SS 


'1464 

1472 

•1.719 
•1.724 
•1,730 

•1.772 


•V707 


•194 
•206 

147 


•129 
•206 


Send  oommenta  to  Ttw 
Cowahk  Coortly 

Box  266,  RaelQidL  MdiOi 


iunibar 


atfteTowntM. 
Onum.  North  Carolrta. 

Send  coaMneraa  to  Ttte  HewrBta  iMHon  CBMv. 
Mayor,  '^am  of  Oman.  P.O.  Boi  04.  Onum, 
North  Carelna  20360. 


I  Ceiwty  (itbtcorpotatad  a»aaa) 

Dunbar  A«ar 
Abort  34  mlaa  downebaem  of  Stata  Road  904 
Abort  3.1  n«aa  upibinii  ol  SR  131C 


Atmorth- 


I  af  SR  2410. 

UfMaJaoBbSaantp.- 

Almorth — 

About  1.900  teat  upabaam  of  SR  2513- 

Baaf  Sttaitpi' 
At  morth „__ 


of  CSX 

OlCSX 
Just  downabeam  of  Stata  Road  710 . 


afSRIIOO- 


Almorth. 
Abort  21 
SadkONnaa  AnarrtP' 
Abort  3.500  taal  doawabaam  of  SR  1529.. 
fbort  1.300  teat  upebeam  of  SR  1756 


Cowtiauae.  500  North  Ebn  Sbaet  Uimberton. 
North  Garofirta. 

Send  cmxiieiili  to  Ttie  Honorafita  Jamea  £. 
Merbn.  County  Manager,  ftobeeon  County, 
County  CaurthBuaa.  500  NbM  Ekn  Sbaet  tum- 


OMO 


MtaOaalb 

Abort  no  Mat 
Abort  <200  leal 


upsbeem  County  Routa  347 •8QD 

-  upsbeem  Mem  Sbeet |       •602 


Ohio. 


al  Ota  Mta»'i 


Mnd  connMNiB  to  Tito  Honorabto  Aft  VtovMbto, 
Mayor,  Village  of  Byeavile.  P.O  Be*  8,  Byee- 
«ata.  Ot*>  43723. 


Ouertway  County 
of  Rsn/a  Oan  Read- 


aUnmO  rflnC 

Abort  eoo  leet 
Al  CSX  railroad 
CbAwFoHk.' 

At  morth 

Abort  900  lert 


et  tta  aty  HMt 

342  Mam  Sbeet  Cumbertvid,  ONo. 

Sond  conMVtonto  to  The  MonofVttf6  Jvtim  A. 

McKimtoy,  M&fOf,  Vltopv  of  umtovtond,  Ol)f 

Hel.  342  M^  Sbeet  Cumbertend.  Ohto  43732 


IMtaOant 

Abort  3.500  feet 
Valey  Road  — 

Abort  1.0 1 
Hoaptantl)utmy: 

Abort  2400  leet 

Abort  2,200  leel 


downabeem  of  WHa  CMsk 
of  Msta  Sbaet 


oownsiream  or  itaana  umre.- 


Al  mouli- 


ofCSXi 


At  morth- 


Abort  2400  feet « 

BuHahFdik 


INGVD) 


•61 


132 


•114 

•125 


•1M 


129 
1J« 


•120 

166 


•631 


•837 


•704 
•802 


•707 


•004 
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Soufosoi  flooding  vid  locoliOM 


About  3.200  iMl  ttomrntwai  d  Pwty^  Dn 


At  oonHuanM  ol  CoMno  Fork.. 
OMrmfaht 

Al  mouti 


About  aao  iMl  upMiwn  el 

Courmouw.   83S    aouborwMt   A«w«a.   C«n- 
bfMJyo,  Otio. 

S«id  comnwnfc  lo  V»  HonatUt  Thomai  J. 
Cdsoft.  PiBBdonC  Boanl  of  Commnionan, 
Gu«mwy  CouHy.  Covty  Couttoia*.  S38 
SmbmiM  Avwwa,  Cwteida*.  Ohio  4372S. 

La>»Clly  <Mhgi),  OiainMy  County 

Ltthamooa  Omt-  WMNn  community 

Homo,  Lora  Oty.  Otw. 
Send  commMa  to  Tho  HonoraU*  J«nw  DouH, 
Maya.  Vilag*  o(  Lot*  Oty.  P.O.  Boa  W.  Uva 
Oty.  (Mo  43756. 


r  Oty  tm»l0i  am I  County 

laMMnnx/OMt 
About  1.400  iMt  donnrntrMm  ol  t%»  SMot„. 

■kat  upakaam  of  Pnvata  Dn*a , 

StnmOaak: 
AJ  moullt 


•  Oapai 
kiiaat 


■onh 

laal 

ff«VD» 


Quikar  Qly.  ONo. 
Sefxl  commenB  to  The  itonoraNe  Edvwd  BuOar, 
Mayor.  Vilaga  ol  Quaker  City.  257  Fair  Stoat. 
Quaker  Oty.  CMo  43773. 


analby  (dty).  Wehtond  County 

SKKTlr  fiw*  MMcarr  Amt 

Juat  doiaaaaaiii  ol  CSX  rairoad _. . 

Jual   i»a»aaia   ol    >ie   conHuanc*   of   Waai 


At  mouth 

Juat  doMiatraam  ol  Ooisal- 
JuM  ivatraam  ol  Cotval.. 


.Mat  do«»nataaiw  ol  Vernon  Road_ 
Seltzer  Parli  Omk 

Al  mouth _ . 

Juat  do>wia>aaiw  ol  Privato  Driwa— 

Jusi  upelraem  ol  Privato  Drive 

About  400  lael  i«eaaem  ol  Manali 
HVest  Branch  Bear  Hun 

About  2.080  (eat  upiaaani  ol  Stato  S»aal 

About  0.7»  mie  ypekaem  ol  SlaW  S»eat__. 

Nar»nan  SargaMMT  OkM: 

At  mouth 

AboM   1.350  taat  upaMam  ol  WM  Sniey 

Avarue 

West  Branch: 

At  mouto 


About   1 .250  tool 
Street 


Ol  South  OanUa 


I  lor  InapecBon  al  tw  Oty  Hal, 
23  Weat  luiain  Street.  Shetoy.  Ohia 

Send  commenii  to  The  tionocabto  VWiton 
Thompaoo.  Mayor.  Qly  ol  Shatoy.  City  Had.  23 
Weat  Main  Street  Shetiy.  Ohto  4487S. 


OKLAHOMA 


Lane  Oreea  (dty).  Carter  County 

^aim/erro  Creek: 
Appronmaleiy  1.8  miae  doinatreewi  ol  MyM 


Road.. 


Al  U  &  Routo  70.. 


Tateferro  Creet  TWhKnj  A- 

Ai  conOuanoe  «Mi  Trtilinu  Creak 

Approametoly  0.2  mla  upekeem  ol  Keiy  Lane. 
Wo/f  Creek 

Al  conkuence  wNh  Cottonwood  Craak- 

At  Newport  Read. 


•827 
*834 


*8S4 

•837 


•820 


•875 


•875 


M.075 

*1,096 

•1.088 
•1.081 
•1.088 
•1.104 

•1,080 
•1.115 
•1.122 
•1.124 

•1.083 
•1.102 

•1.079 

•1.004 
•1.097 


•834 
•888 

•870 
•888 

•824 


Soiaca  Ol  fleodiag  and  tacMen 


omwi  oonwiisnB  n  iiw  nonorms 
Mayor  ol  tto  oty  ol  Lena  Giwa, 
P.a  Bek  304,  Lone  Qnova. 


Fort, 
County, 
79443. 


(eayk 

fkxk  Creek 
Appronmetoly   100  leel  dowiiaaaeiii  ol  U.S. 
Routo  30  (Meratato  84) 


Aoproamalaly  30  leal  downakaam  el  UMon 
PaoRc  Raikoad __. 


Appnsadmalaly  580  taat  upakaam  ol  Rock  CMak 
Road 


ApprtnMalaly   1.200  toei  upakaam  ol  Rock 

Creek  Rood  (al  aoudMaet  oorporato  Urnila). 

Mapa  era  avatahto  lar  raataar  at  Cay  HM, 

Second  and  Oregon  Skaato,  Meaiar.  Oragon. 
Sand  comiweuto  to  The  itonoiaMa  Hu»  ftiaton. 

Mayor.  Oty  ol  Moaiar.  P.O.  Boa  458.  Mortar. 

Oregon  97040. 


Jumammr 
Approximately   .4 


.4  mla  ivakaam  ol  CONRAM. 

SaddtoaOaMfc 

Apprmimalaly  4  mito  duwnakaaiii  ol  LR  31040_ 

At  upekeem  rtda  ol  Stato  Routo  869 

Appraaintolal>  .7  mla  i«akaam  ol  StMa  Routo 

Ooo . — ^ .— "—..————_.._.—.,„„..„__„„,_„. ... 


•onto 

laat 

(NOVO) 


•90 
•11« 

•136 


Souraa  ol  aoodbig  and 


Sanroemmento  to  The  Honorafato  Frank  Kavadv 
Chatonan  ol  Iw  TownaKp  ol  Pilpiiiirild  Botkd 
ol  Sitoaniaora,  Wta^togton  Ceimty.  RO.  1.  8ea 
475.  CharlatDi.  Pannaylvaiiia  15022. 


flaalaiuiid  (boreugti),  Serfca 
MtRNv  Oeek: 
Al  dowftolraam  oorporato  knrito ..... 
Al 


UManMif  r«utoy  to  tMtar  Oatot 
Alt 


Lana. 


at  the  Borough 
BuMng,  IS  North  Fiankfti,  Ftoataiood.  Penneyl- 


at  toe  TownaNp 
BUUng  on  Stato  Routo  885.  MM  Creek.  Pann- 
aytvama. 

Sand  commenti  to  The  ttonotabto  Paid  W. 
BrtMn.  Chainnan  ol  the  TownaNp  ol  Brady 
Boerd  ol  Superviaort.  Hwaingdon  County.  HCR 
81.  PO.  Box  #557.  Mil  Creek.  Pennaykrto* 
17080. 


Btirgattaloam  (boraugti), 

fltarocvT  Cteek' 
At  downetream  corporato  bnla 
At 


WaaMngton  County 


ler  toapactton  at  the  Borough 
Midkig,  113  Main  Skeet.  Burgettstown.  Pann- 


Pete  &eek 
Al  dowiwtreem  oorporato  Hmito .. 
At  upatreem  corporato  Imla. 


Send  commento  to  The  Honorabto  Oaan  ABaen, 
Cound  PreaUent  ol  the  Borough  ol  Bugalla- 
town.  Waahington  CouHy.  113  Mrtn  Skaet 
#306.  Burgettatown.  Penneylvanto  15021. 


County 


aiawFkaHal, 
Aah  Road.  Deer  Lake.  Pannaylvania 

Sand  oommento  to  The  Honorafbto  Devid  a 
Crouee.  Couid  Preaidant  el  toe  Borough  ol 
Deer  Lake.  SchuyKH  (3ounty.  308  Lrtte  Front 
Otve.  Deer  Lake  Onalgaburg.  Penrwykwito 
17961 


Coiaity 

ol 


PlgeonOieek: 


0.5  ml 

Routo  561 _ 

Approxttnatoly  0.7  mIe  upekeam  ol  Mononga- 
hato-Benttoyvile    Road    Bridge    (ij^iakaam 


MapiliOaa*: 
Approximately    1.2  mlea  dofkatoii  ol   lat 

Road  Bridge  upakaam  ol  oorporato  Inato 

1.2  mlaa  itoataam  ol  6lato 
822 


I  at  toa  Towaahlp 
BuMng,  R.0. 1.  ChartaroL  Pawnailvtoito. 


*S»1 

•680 
•718 

••10 


•070 
•994 


•475 


•823 

••10 


•864 


Sand  commento  to  The  Honei<bto  Atoiandai 
Szoka,  Cound  Ptaatoant  el  toe  Borou^  ol 
Ftaahrood,  Baika  County.  IS  Netti  FitoMa 
Ftoatoiood.  PannaykiMto  19622. 


OonnoQueneeainQ  Cfeek: 
AppraadmaMyZ7 

Routo  66 

At  Fonvd  Rosd 
At 


Sand  commento  to  The  Honorabto  6 
Blank.  Channan  ol  the  TowieNp  ol 
Board  ol  Suparvtaor*.  Baever  County.  RD.  1. 
Box  141.  Fombal.  Parmaylvana  16123 


Soi0t  Fofk  Tannte  Cfeek: 
At  downakeeiT 

200 


«0ap8i 
taiaat 


Seuroa  ol  aiaAii  and 


■an  la 

laal 

(NOVO) 


uaomk 
M  oanlaanaa  wito  Saeany  CMalL. 
Atupataanaaipi 


#Oapto 
totoat 


ground 
'Bava- 

lonto 

taat 

(NOVO) 


•470 
•371 


•394 

•399 


Sand  oommento  to  Tito  Honorabto  Jahn  Ouaman. 
Jr..  Oialman  ol  Iw  TownaNp  ol  Graanwlch, 
Batka  County.  RJ).  1.  Boa  MM.  LenhtavMa, 
PannayNanto  195344801. 


Routo  428.. 


•852 


nto. 


RUga  Head.  Juniata, 


Send  oommento  to  The  Honorabto  Chattaa  A. 
Hal,  Oiafeman  ol  tie  Townahip  ol  Juntoto 
Board  at^antoon.  Hunlngdon  Coun^,  RO. 
#3.  Murdtogdon,  PamiArarla  180SS. 


KMdar  (ItoBnaMp).  Carbon  County 
370  taat  daiiaakiatoii  al 


taat  upekeam  el  toe  up- 


BuMng.  566  RoBng  Maadowi  Road.  Waynea- 
buia  Pannaytvania. 
Sand  commento  to  The  Monorabto  Robert  Andar- 
aon.  Chainnan  ol  the  TowneNp  ol  FranMto, 
Qraene  County.  568  Rolling  Meadowa  Road, 
P.O.  Box  752,  Waynesburg.  Ponrwylvana 
15370. 


Ftanktoi  (leamaWip).  Mumtogden  Ceiaity 


Spruce  Creek: 
At  downatreem  oorporato 
AumaieMiki  2.000  taat 


upakaam  el  T-S4S 


at  the  FrwMn 
TowneNp  Secretary  Wayne  Harpator-a  houae.  to 
toe  VRaga  ol  Pennaylvarta  Furnace.  Ptoaieyko 
nia. 
Sand  commenls  to  The  Honorabto  John  B.  Lake. 
Chetonen  ol  the  TownaNp  ol  Frwikin  Board  ol 
Superviaors.  Huntingdon  Coitoty.  RO.  #4, 
Tyrone.  Penneylvanto  16686. 


Qraaito  Cotinty 
el 


Hiver 

766    taat 


All 


at  the  Boreu^ 

BuMkig.  Greenaboro,  Pennaytvania. 

Send  commento  to  The  Honor  dbto  WaHar 
Wataon,  Cound  PraaMant  ol  toe  Borough  el 
Qraanaboro.  Greene  County.  PO.  Boa  38, 
Qteenaboiu.  Pannaytoarta  15338. 


MBUanOMIk: 
At 
At 


•801 
•966 


nnwttolatoii  el  tnlaralato  80  Eaattound 

Omtxtm  Qmk: 

At  oonAuenoe  wMi  Mud  Run 

Appraxinielety  1.100  toet  upekeam  ol  dam  t?.. 

Uuanan: 


ance  wWi  Lawal  Run- 


At  oanluanoa  ol  DHoaai  Creak 

BuMkig.  LR  13030,  Lake  Hainoiv, 

nto. 

Sand  cemmento  to  The  Honorabto  Chailaa  Qeato, 
Chtomanel  toa  Tpiiartilp  ol  KUdar  Boart  ol 
Supamtoatok  Caitan  Coudy,  Uwldpal  BiMi« 
P.O.  Baa  374,  Lake  Hannony.  Panna»tMaBto 
18624. 


•827 
•1,030 


6K   ^nv   OOPOIf^R 

BuMng.  18  WHow  Street.  Lanhartavtoa.  Pai«>- 


Send  coraiweiaa  to  Tta  Itenotabto  Kany  FUdi, 
PreaMantaltoe  Baiau^  ol  lanhananae,  Bartto 
Couny.  18  WBow  Skaat. 
119634. 


•790 
•800 


Ovnoqwanaaats  Ovaikr 
At  ttowvtokaam  cprpoiat 
At  upakaam  atoa  ol  OOtmAIL  I 
All 


I  fli  Vw  TovvfwMp 
Sacralaty^  laaldanea,  Ri>.  2,  New  Brighton, 


10   Trw    Honorabto   Thonioo 
Qaoaga,  Chatonan  el  toe  TeamaNp  ol  Marion 
el  Supandaora,  Daavar  Cnady.^i).  2. 
16129. 


•377 
•428 


•462 


•803 

•614 


•808 


•t.386 

•1.742 

•t.S38 

•1.570 


•1,479 
•1,536 


•366 

•370 


•870 


•387 
•379 


flouroa  ol  Hoodtog  and  tocaaon 

fOapdi 
totaet 
above 

fSSt 

■onto 

taat 

(NGVOJ 

•sag 

•590 

Send  comteento   to   The   Honorabto   Kannati 
Banka,  Piatldaid  el  9m  Boreu»  ol  MB  Qaak 
Cound,    Huntogdon   County.    HCR    61.    MM 

Stanttiv  Stone  Oaek 

31856.    .    _ 

•664 

*690 

■apa  awMMa  far  taapaetton  al  toa  HM«i«dan 
TownaNp  Saeratoiy  PaMcto  UMNaTa  Honw, 
LR  3104Z  Hynliwtai.  Pannl^m^m. 

■ana  oonmaraa  to  nw  tkwnrataa  Jaatoa  Booli^ 
hamv,  Jr..  Chaimwn  ol  toe  TownaMp  al  MBar 

MMto  ^araugh).  Celumbto  County 

UMrFhMvOaa*.- 
At  doanabaan  ootpoMM  ladto    -    .      _      -j 

AT  ■fi'iii     ""lyri'iii  tndto                            j 

•612 
•645 

Sand  cammenta  to  The  Honorabto  MBaal  LudnlB. 
Praaldam  ol  toe  Borough  ol  MBvtfc.  Ciduatoto 

17846. 



mel  Bunch  Sctuftm  mar 
Appramnaaali  1,1S6  taat  dewitokatoii  ol  Sun- 

buy  aaaal  .           

'605 

ApprtoMa^M-OOe  taat  apakaam  el  Onntal 

♦702 

BuMng,    #2   E.    Sunbury    Street    Mlner8v«e. 

Send  oonananto  to  The  Honorabto  Jamea  Men- 
dkiL  Mayor  ol  the  Borough  of  MtoetavMa, 
SchuyM  CMMy,  MuNolpal  Bddk«  Mtaara- 

•aaAOawt 
Jual  apakaan  ol  toe  Panna*k<anto  ItaiViM 

•824 

•973 

BuMng,  WJD.  1.  Bea  12.  MBar  Road.  Rochaa- 
■Of,  Pvww)wtniL 

Send  cemmento  to  The  Honorabto  Owayne  Rapl 
Chainnen  ol  the  TownaNp  el  New  Sawtoktoy 
Board  al  »toen>laBia.  Beaver  Oannty.  RO.  1. 

15074. 
Saandv  Storw  Oatot 

•829 

•931 

At  toe  oontonnoa  ol  CNtoeal  Run 

ApproMlmalaly  0.2  Ida  itoakeam  ol  upakaam 

croaaing  ol  Stoto  Routo  28 

Uterayflun: 

Routo  26                _ 

•645 

•647 

•600 

•801 

CMcBwf  Arr 
At  oonlluonoo  of  SMVKinB  Slono  Oook  ».»».».... 
*ppro«lntotol>  SO  leel  upikiam  el  LR  31046.- 

•846 
•664 

Souroo  ol  floot^m  ond  loooion 


lof  Inopsctlofi  flt  iho  Township 
MuNdpto  BaMng.    lis    Si 
Hurdtogdon.  Pannaytvania 
Send  ODaaaatoa  to  The 
Chaiaaan  ol  toe  Townahto  el 
Sitotoidaoia.  Itordtogdan  Coanty.  RO  #2.  Hii 
Itogdog  Pannayttarta  UtSZ 

Orarigaburg  (barougb),  SdiuyBdl  Caualy 

44a/Mnaan  Oaak' 


#Oepto 
totoet 


lento 

tool 

(NGVDI 


BUUng,  208  M.  Wanan  Skaat.  OneiaMwg. 

Pannaytvania 

SWid  oommento  to  The  Honorabto  Ctoir  Sloyer, 
Cound  Preaktant  ol  toe  Borough  ol  Oiwiga- 
burg.  SchuyWI  County.  P.O.  Boa  #126.  Ondga- 
twrg.  Pamyktonto  17891. 


Paan  Faraat  (loamaMMk  Carbon  Oaunty 
MbbwnOaalL 
At  ccrfluance  wdh  Mud  Run 

aMb  Mud  Run ™..™ 

Appiaxtototoly  1.140  toet  downakaton  ol  T-6t6 
(Narto  OW  Stato  Road) 

Appreaknalaly    1.4   miee   i^pekaam   ol 
Routo  903 


I  at  0to  TownaNp 
BuMcng.  Star  Routo  903.  Jim  Thorpe.  Pannayl 
vania. 

Send  oommento  to  The  Honorabto  AHred  Feuer- 
tteto.  Charman  ol  ■»  TownMp  ol  Pann  Foraat 
Boerd  ol  Supenaoia.  Carbon  County.  Star 
Route.  Jkn  Thorpe.  Pannaylvania  18228. 


(lOainantoh  Panto  County 


wmow  Lraak. 
At( 


Approadmetoly  30  taat  upekeam  ol  Pwnphouae 

Road _ _. 

IMnamea  rntutmy  A  lo  tmarn  Oaek 

At  conRuenoe  wtoi  WBow  Croak 

Approxknalaly  20  taat  ivakaam  ol  T-897 .~ _ 

unnamed  Tribulary  B  to  urnom  Oaek 

Apprannwtoly  990  leal  upakaam  ol  otoponta 

imla _ — _.... 

At  corpvato  Vri^a   

Approximatoly  2.370  toet  (pakaam  al  oorporato 

•mla _ 

Unrnned  ntulay  to  UP*  Hawtoar^  Chaakr 

AppraiPaatal)  1.590  leal  upakaam  al  oorporato 

Itodto 

flt  ItM  Towntfiip, 
SocffMvy  Rooo  ERon  Muiri  OfHoo.  no).  3,  Bok 

oono  oonwnonv  v  ino  wonoroow  con  MomoOt 
Choinnon  of  tfw  ToiHHNp  ol  Ruooontvnmor 
Boord  of  Supoivioon,  Bortto  Oouniy,  R.O.  S. 
BOK  5467,  FloMwood,  Ponnoyfvonio  t9622. 


wNh  Mo.  Down 
Hoflmon.  TonmoWp  8«yM«y.  RJ>.  1.  Boat  207 
A.  Auburn,  P«nnoyfvoni& 

Sond  conwnonti  feo  TYio  Hononblo  CMo  InQo^to. 
Choinnon  of  ttto  TownoNp  of  8oi^  Monhoin^ 
SchuyMI  Coway.  RO.  2.  Box  274.  Aubum, 
1792i 


•535 

•580 


•800 


•1,536 

•ygn 

•1.479 
•1,565 


•474 

•570 

•476 
•548 

•479 

•503 

•486 

•515 
■463 

•525 


•473 
•628 
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Soure*  ol  loodlng  ml  locsion 


9pnio9  CfMk  |lowfNli^)b  HiNilfeiQdofi  County 

JtMmttRmr 
AfiproMmaMy  1.S00  ImC  downrtrwn  o(  ttw 

oonMiMnn  wWi  Spiucs  CrMk ^..^■.^■^...  .>...„, 

AppraamMaiy  2.2S0  IM  wMtMin  ol 

RouM45 

Spnica  Creek. 
At  conlluencs  «Wi  Juniala  Rhrw 


ApproiwwtHy  0.6  mM  i^atMrn  of  T-602 

iH^s  svmMHs  lof  nspvctton  si  Ifw  Tm^mNp 
Sacratary-s  Houaa.  RO.  #1.  Boa  >7.  Tyran*. 

Ponosytvania. 

Send  commanti  to  Tha  Honorafbto  SttMy  N. 
Hanar,  Chaimian  ol  ttia  Townali^  ol  Spnjoa 
Craak  Boairi  ol  Suparviaora,  HunHngdon 
County.  Spnioa  Craak.  Panna>>»»iia  16683. 

Union  |loanaMp)k  HunttnQdoii  County 
Junuta  River 
AppraximaMiy  Oue  mi*  i>Bi»na>a«ni  of  iban- 
donad  bndga 


Aponmmataly  0  4  mile  loatraam  ol  CONRAIU... 
ui»lraain  ol  State  Route  829 

■ipo  avafliMa  fof  kMpncMon  TmnaMp  Oacfa- 
laiy  Robert  Fi**^  home,  romnhf  Road 
#424  (oil  HI  SirsM).  Union.  Panna>l»ania. 

Sand  eonwnenl»  lo  -Hm  Honoratita  Sidney  a 
Haester,  Chainnan  ol  Ihe  Toaffnhip  ol  Union 
Board  ol  Si^ietviaora.  Huningdon  County,  ao., 
Maplaton  Dapot.  renneylxania  170S2 


iCowMy 

Arpro»imai1>  3.560  laet  dowmwani  ol  BuImH 


270 


Route  560.. 


Maik  Toanah^  BuMbig 
houael,  Waniora  Martt. 
Sand  conwnertt  to  The 
Neff.  Chainnan  ol  6ie 
Marti.  Huningdon  Courty. 
1 16677. 


Route  07030.. 

■I  ttw  Wwitaw 
Uny  anMh** 


L 
Ol  Wariiofs 


•OUTH  CAROUNA 


CKyofl 

SMke/McaMflMr 
About  700  iael  do«»na>aeiii  ol  CSX  r^inwd--. 

Abou  2.000  teat  ivaMan  ol  CSX  iwlraad 

TitkeyOwetc 
About  1 J  mlaa  doanaMam  ol  CIntan  8Mal- 

iolBn«nSkMl 

I  olBiyan  Street. 


About  0.9  rale  i^jelraam  ol  WMkiglan  Drive 

tMJnJWf  tWmnCn. 

About  0.52  niia  downetreem  ol  Main  Skeal 

(Stele  Route  70) 

About  0.3  nme  loekaam  ol  Mi 

Routo  70) 


Send 
Lemon. 
Bo>776. 


to   The   HonofMe   Rodmvi 
Oly  ol  BamiMl.  CHy  Hal.  P.a 
South  Ceroina  29612 


#Oap«i 


sound. 
%eva- 
Mnin 
•eat 
(NBVO) 


•761 
•766 


•768 
•627 


•567 
•591 
•601 


•1.081 

*1.006 

•614 
•656 


•166 
•166 

•194 

•166 
•176 
•176 


•196 
•217 


#Oapft 

in  laet 

above 

Sowoe  ol  loodbigand  ioolon 

^f^ 

Ion  in 

leal 

(NOVO) 

Bern  Smimp  Omk 

•75 

About  300  laet  i<MMam  ol  4ti  Avenue 

•82 

Map*  1  ililili  for  mancBaii  al  tte  Toawi  Hal. 

Late  View,  Sou»i  Caraina. 

Send  corrwncnls  to  Th*  Honorabto  Robert  T. 

Smith,  Mayor,  Town  ol  U*a  Vlaw.  Town  H« 

P.O.    Box  824,   Lake  View.   South  Caroira 

29563 

TEXAS 

Dt¥ktKinOmlt 

Ai  conluance  with  OatMaon  Oraak  TribuHry  1 .... 

•314 

AppfoxinMlily  .5  fnNo  i^MlTMnt  o(  oonfluanco 

will CopparaaHolow Craak-    .          „      _ 

•332 

OmmtKHi  Omk  Tribulmy  1: 

AioomuaneawiSiOavklaan  Craak.    „ 

•314 

Approxknaleiy  03  n«e  i»a>aiwi  ol  SouViam 

raCMC  nHnMo — >.~.— ...>.>».»»..>>»— 

•364 

Copptnt  Hoaom  Qmic 

AppTOlmelely  130  feet  doaneaaiM  ol  aioal 

dovwiitreem  corporate  Iraila 

•340 

Approximateiy  .4  mie  upeMam  ol  Via  noal 

upstreain  corporate  fenHs 

•363 

Approidnietely  450  feat  downaMam  ol  oortky 

anoe  wlh  Ekn  Braneh  Titaawy  1 _. 

•336 

Upproiimalillf    .5   nila  upelraam  ol  CouHy 

bnundwy 

•366 

Bm  Banc/)  Thbulary  1: 

•341 

At  County  boundary — ..-.   . 

•371 

Otd  Rnmr  Titulmy  1: 

anca  with  OU  River  Tribute  #2 —   —      .. 

•226 

Approamalaiy  1.0  mle  Hiafciawi  ol  •«  up- 

•246 

Mipa  iilitli  tar  InapuBon  al  tie  Burlaaon 

Cowity  Judga'a  OMca.  But*  Siraal.  CMmI. 

Taxaa. 

Sand  oommerMs  to  Tlie  IkmnraNe  Woodi  ^ 

CouitKwaa.  P.O.  Boa  706.  CMdMl.  Tens 

77838. 

^WW^WW  i^^^yja  ^W^S^^WS  ^^^HWSy 

OyOntf'a/Kvr 

AppfOMMMMiy  135  iMt  dcnwiHrosHi  of  ooww 

sMsm  coiponttB  MwiHi  .^....— ,...,...„,.^>... 

•2.116 

croeaing  ol  U.S.  Route  277_     _„    „ 

•2.137 

^owra^Oaw: 

At  oomuenoe  with  Dry  OevTa  RIvar.      

•2,123 

Appioilmataiy  0.36  mle  upelraam  ol  i»a>aaw 

iiiniiim—   l^iAk 

•2,136 

HaaubaO— fc 

At  cortkianoa  aWi  Lowray  (tae 

•a.18t 

•2.144 

Mipa  aaalaMe  *er  biapaellen  at  •»  CRy  HA 

201  N  E.  Main.  Sonora.  Tana. 

Sand  commanu  to  The  Honorable  BMy  Qoeney, 

Mayor  ol  the  City  ol  Sonora.  Sutton  County, 

201  N.  E.  M«n.  Sonora,  Taiae  669S0. 

VERMONT   . 

mtndPontmeok 

•1,173 

•1,179 

•1,179 

■.'^.  "? 


?:v. 


Sourco  of  floodhQ  Md  lodHon 


connuonco  wim  nnna  rona  orooK » 

Upokoon  lido  of  second  cfOMinQ  of 

Romt  114 

iips  smIiiMo  fof  bMpocfloii  M  Hw  Tomh  Mw 
^ar^  OMoe  VauH.  Town  Hal,  Wand  Pond, 


aam  oommeraa  to  ine  noftoraow  joeepn  vfaoa. 
Chairman  ol  the  Town  ol  Bri^iton  BoanS  ol 
flaiecliwiii,  Eaaait  County,  Town  HM,  Plaaairt 
Skaat  Wand  Pond.  Vannont  05646. 


CeiMir 
MouMtin  Run 
tVfiamim  2.000  iael  down8>aam  ol  South- 


Al  U.S.  Routo  522  (Evwa  Street) 

At  upebaam  oorporato  Imito  at  Lika  Piliam 
0am 


■■po  ■vMiHiw  TOr  nspwciion  SI  Dis  town  cn^ 
neefi  Office.  118  W««  Oevia  Stteal,  Culpeper, 
VIrgine. 

*.  -  -   ,      .Ilia      b«     Th^     UMfl.Maai.lA     /3.^Cn..A    Ul 

aem  commema  n  ine  rmnnranw  vaunoro  w. 
QriIRn,  Manager  ol  *m  Town  ol  Cu^iaper.  Cul- 
paper  County,  1 18  Waal  Davie  S»eat.  Culpaper, 
22701. 


Mchmond  County, 
Rippttmnnock  River.  Enlra  iharalne  «MMi  com- 

OMoe  Record  Room,  County  OMoe  Biddng, 
Second  Ftoor.  100  Cowl  Street  Warsaw,  Virgin- 
ia. 

Send  conwnonts  to  The  HonofiMe  SisptMn  K. 
VWiitoway.  Richmond  County  AdmfeMraiar,  P.O 
BOK  956,  Wanaw,  Vkgmto  22572 


Ik^bama  (town)* 


Coaly 


EnHw  thofoino  wNNn  conwrwnity . — „..._..«„.„>....„, 
Ijhofiino  il  Sw  contluonoo  of  Urtimw  Ootk 


Send  ooRvnonli  to  The  Honorsblo  Csn  CiMMn, 

Monwnraiiir  o*  ww  lown  oi  unmw,  wmcm^ 
wm  County,  P.O.  Ba  179,  Urbanna,  Virginia 
23175. 


(any),  Tyiar  and  Walnl  CaawMaa 


ai  lie  CKy  Hal, 

Send  oonwnonto  to  The  Honofibfe  John  kse. 
Mayor  of  ttw  CMy  of  Paden  Qty.  Tyter  ml 
Wedel  CouMiee.  Qty  Hel.  P.O.  Box  11.  Peden 
CNy,  Weet  VvQinie  2B159. 


#Oapth 
in  feet 


ffound. 
'Bava- 

lonm 

feet 

(N6VD) 


•1.178 
•1.181 


•349 
•356 


•7 
•7 


•634 
•639 


The  proposed  modified  base  (100- 
year]  flood  elevations  for  selected 
locations  are: 


Federal  Register  /  Vol.  53.  No.  Ill  /  Thursday.  June  9.  1988  /  Proposed  Rules 


21711 


Proposed  Modified  Base  (100- Year)  Flood  Elevations 


Ol  Depth  in 

leet  above 

» 

ground. '  Elevation  in  teet 

Slate 

City/tcMm/county 

Source  Of  flooding 

Locatton 

(NGVD) 

ExMing 

ModKed 

CaJifocnia 

San  Diego  County 

Sweetwater  River  (above  res- 

Approximately 3,340  feet  downstream  of  the 

•481 

•481 

(uninoorporated  areas). 

ervoir). 

confluence  of  Hartxson  Canyon  Creek. 

Just  upstream  of  third  bridge  in  the  Singing 

•452 

•463 

Hills  Golf  Course. 

Just  upstream  of  Oak  Drive 

*395 

•397 

Just  upstream  of  Steel  Canyon  Road ~.... 

•350 

•351 

Just  downstream  of  Campo  Road— Highway  94 . 

•309 

•316 

Just  above  the  Sweetwater  Authority  Ford 

•2S5 

•256 

Just  above  the  Sweetwater  River  Reservoir 

•248 

•248 

Mexican  Canyon  Creek  over- 

Approximately 2,100  feet  downstream  of  Jamul 

^4one 

•443 

flow. 

Drive. 

At  confluefK»  with  MexKan  Canyon  Creek 

none 

•414 

Mexican  Canyon  Creek .... 

Approximately  240  feet  upstream  of  footbrMge... 
Just  upstream  of  Jamul  Dnve 

None 

•590 

None 

•491 

^ 

At  confluence  with   Mexican  Canyon  Creek 

None 

•414 

Overftow. 

r 

At  the  confluence  with  the  Sweetwater  River 

None 

•361 

Haitoison  Canyon  Creek 

Approximately  620  feet  upstream  of  Patrick 

None 

•1,038 

Drive. 

Approximately  30  feet  upstream  of  Noakes 

None 

•950 

Street 

Approximately  320  feet  upstream  of  QIadiola 

None 

•900 

Lane. 

■    ■ 

Approximately  SO  feet  downstream  of  WarfieW 
Way. 

None 

•860 

Approximately  20  feet  upstream  of  Collier  Way... 

None 

•814 

Approximately  1,980  feet  downstream  of  Col- 

None 

•760 

. 

• 

lier  Way. 

Approximately  3,630  feet  downstream  of  Col- 

None 

•680 

lier  Way. 

Approximately  5,110  feet  upstream  of  Dehesa 

None 

•620 

Road. 

' 

Approximately  2,160  feet  upstream  of  Dehesa 

None 

•590 

Road.' 

Approximately  90  feet  upstream  of  Defiesa 

None 

•570 

Road. 

San  Diego  River.... ....... ....... 

None 

•397 

*    ■ 

ford  Bridge. 

Approximately  7,500  feet  upstream  of  Riverfofd 

None 

•393 

1 

^ 

BrkJge. 

Approxirnately  3,400  feet  upstream  of  Riverford 

None 

•375 

Brklge. 

Approximately  40  feet  upstream  of  Riverford 

None 

•368 

Bridge. 

Approximately  1,600  feet  downstream  of  River- 

None 

•360 

ford  Bridge. 

Approximately  2,100  feet  downstream  of  River- 

None 

•354 

... 

ford  Bridge. 

Santa  Maria  Creek  (San  Pas- 

Approximately  1,700  feel  upstream  of  Bandy 

rfOn© 

•400 

qual  VaNey  area). 

Canyon  Road. 

Approximately   90   feet   upstream   of   Bandy 

None 

•398 

i 

Canyon  Road. 

' 

Santa  Ysabel  Creek 

Approximately  2,860  feet  upstream  of  State 

•433 

- 

Highway  78. 

Approximately   180   feet   upstream   of   State 

None 

•426 

Highway  78. 

Approxirrwtely  2,540  feet  downstream  of  State 

None 

•413 

Highway  78. 

• 

Approximately  23,570  feet  upstream  of  Inter- 
state Highway  15. 

None 

•356 

■ 

Approximately  21,760  feet  upstream  of  Inter- 
state Highway  15. 

None 

•350 

Soiith   Fork   Mooaa  Canyon 

Approximately  230  feet  upstream  of  Live  Oak... 

None 

•539 

Creek. 

Just  ui>stream  of  Oak  Shadows  Drive 

None 

•525 

Just  downstream  of  Lawrence  Welk  Drive 

t4one 

•506 

Y 

Approximately  3,650  feet  downstream  of  OW 
Castle  Road. 

None 

•475 

Approximately  2,065  feet  downstream  of  OM 

None 

•460 

Castle  Road. 

Approximately  110  feet  upstream  of  OM  Castle 

None 

•440 

* 

Road. 

Box  Canyon  (alluvial  fan) 

Approximately  1,680  feet  upcanyon  from  USGS 
Gaging  Station  #  10255800  in  a  northeast 
direction. 

None 

#3 
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i 

#  Depth  in 

feet  above 

SM» 

Ctty/kMm/MNinty 

Souro»  of  Roocflng 

■ 

Location 

ground.  *  Elevatkxi  in  feet 
(NOVO) 

Existing 

Modffied 

■ 

ApoRsAnaMy  aeo  taat  upcanyon  feomUSGS 

None 

#2 

,\     ■ 

Gaging  Station  #  10296000  m  a  ngrttnaal 

diraction. 

A|)prmimBleiy  1.700  teal  upcanyon  from  tha 

#3 

» 

Meraoctton  of  aacHona  23.  24. 25,  «id  26  m 
T9S  and  R5E  in  a  aaulfMaal  Oneton. 

Nona 

#2 

MarMcton  of  aadtona  23.  24.  25.  and  26  in 
T9S  and  RSE  m  a  semhwaat  dtaclioa 

a  Vado  Canyon  U*mW  tM- 

Appioidniatafy  2.100  teal  upcanyon  from  ttw 

ftone 

#2 

twatam  comar  of  the  intersection  of  sec- 

t 

tions  6  and  7  in  T10S  and  R6E  in  a  north- 
west dfrectioa 

1 

Approximately  1.400  feat  downcanyon  from  the 

Nona 

#1 

western  comer  of  the  intereection  of  sec- 

1 

tions  6  and  7  in  T10S  and  R6S  in  a  south- 

Hendareon    Canyon    (altuviat 

Approximalely  12,300  feet  upcanyon  from  the 

None 

#3 

Hm). 

intersection  of  Montezuma  Roeri  and  Catar- 
irta  Drive  In  a  northwest  direction. 

Approximately  9,000  teet  upcanyon  from  the 

None 

#2 

. 

intersection  of  Montesuma  Road  and  Calw- 

ma  Drive  in  a  nonhwast  dbedion. 

■* 

■  '     . 

Approximately  6.000  teat  upcanyon  from  the 

#< 

ntersection  of  Monteuma  Road  and  Catar- 

ina  Drive  in  a  northwest  dkection. 

■ 

Borrego  Pakn  Canyon  (aNuvW 

Nona 

#4 

{ 

toi). 

USGS   Geging   Station   #10255610   in   a 
southeast  directioa 

Approximaieiy  4.500  leet  upcaiiyon  from  ttte 

None 

#3 

' 

State  Parte  1  ieadquarteri  in  a  western  dvec- 
tion. 
Approximately  8,750  teet  upcanyon  from  the 

Fin  Canyon  (aftnW  (an) 

Nona 

#2 

intersection  of  Whip  Drive  and  VectMna  Drive 
VI  a  wesism  Q^ecBon. 
Approximately  6300  teet  xpcmyon  from  the 
intersection  of  WNp  Drive  and  Verbena  Drive 
in  a  waatefn  dhadtot 

NOnv 

#1 

HeNhoto  Canyon  (alluvial  fan) ... 

Approximately  12.000  feet  upcanyon  from  the 

l4one 

#3 

9 

•   ■ 

intersection  of  Palm  Canyon  Drive  and  Dta- 
mondo  Road  in  a  aotithwest  directioa 
Approximately  7.000  teet  upcanyon  from  the 
intersection  of  Palm  Canyon  Drive  and  Dia- 

None 

#2 

, 

- 

monds  Road  in  a  southwest  dkectioa 

Dry  Canyon  (iMmW  tan) 

Approximately  9.000  teet  upcanyon  from  the 
intersection  of  Broken  Anow  Roed  and  Tilt- 

None 

#2 

■ 

ing  Drive  in  a  soutfiweat  dfrection. 

J 

■ 

Approximately  6.500  teet  upcanyon  from  the 
intersection  of  Broiian  Arrow  Road  and  TW- 
ing  Ortva  in  a  aoulhwest  dkectioa 

None 

#1 

Culp-Tubb    Cknyon    (aHuvial 

Approximataly  6.590  leet  upcanyon  from  the 

Nona 

#4 

intersection    of   Country   Ciub    Road    and 
At  tw  Tubb  canyon  Spring  DHie. 

None 
None 

#3 
#2 

. 

tip  of  the  Tubt)  Canyon  Spring  Dike. 
At  the  intersactkm  of  Country  Club  Road  and 
Borrego  Springs  Road. 

None 

#1 

Coyote  Canyon  (akivW  tan) 

Approximately   2,000  feet  downcanyon  from 
USGS  Gaging   Stalton   #    10255800  in  a 
aoutfteast  directioa 

Approximately  9,000  feet  downcanyon  from 
USGS  Gaging  Statnn  #   10255800  in  a 

None 
l4one 

-     #6 

#5 

Approximately  14.000  feet  downcanyon  from 
USGS  Gaging  Stalton  #   10255800  in  a 

Nona 

#4 

% 

" 

southeast  dirsctioa 

Owiaacant  liMvW  Ian  araas: 

At  the  intersection  of  s«ftions  31  and  32  in 

Nona 

#3 

Coyola       Canyon,       Beat 

T9S  and  R6E  with  Sections  5  and  6  In 

■     • 

Canyon       or       unrtamad 

TIOSandROE. 

■Q 

,  . 

At  the  intersectkxi  of  sections  4.  5.  6  and  8  in 

Nona 

#2 

.     " 

TIOSandROE. 

Al  tha  mteraadton  ol  Santa  Roaa  Drive  and  01 

Nono 

#1 

- 

GiorgtoRoad. 
At  the  Borrego  Valtoy  Airport. „     „„. 

Nons 

-              #1 
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;  ••  .4>R0f>0SED  MooiREO  BASE  (IOG-Year)  Flooo  ELEVATIONS— Contirtued 


state 


CHy/towrt/county 


Source  of  floodktg 


At  the  intersection  of  sedione  13.  14.  23.  and 
24  in  T10S  and  R6E. 
Bonego   Palm   Canyon.   Rre    At  the  intsrssdlons  o(  Lasy  S  Drive  arid  St 
Canyon, «  HeMhoto  Canyon       \/lnoent  Drive. 
(aNuvtal  fane). 

At  the  intersection  of  Whip  Drtvs  and  OcotiNo 

Cbcte. 
At  Christmas  Orcto 
At  the  IMsraectton  of  CounHy  Ckib  Road  and 

TIMnQ  Ortve. 
At  the  intersectton  of  County  Club  Wagon 

Road. 
At  the  intersection  of  De  Anza  Road  and 
Country  Chi)  Road. 

Maps  are  avatetile  lor  review  at  the  San  Diego  County  Depadment  of  PubHc  Worlds,  5555  Overtand  Avenue,  San  Dtego,  Califomia  92123. 

Send  commento  to  Mr.  Brian  Bilbray.  Chainnan.  San  Diego  County  Board  of  Supenrisors.  1600  Pacifk:  Highway,  Suite  335.  San  Diego.  CaWomte  92101. 


Dry    Canyon    or    Culp-Tutib 
Canyon  (aHuviai  fans). 


location 


#  Depth  in  leet  above 

ground.  •  Elevatten  in  leal 

(NGVD) 


Fvtaimn  kAnriMttd 


#1 

#2 

#2 

#2 
#2 

#2 

#1 


QCy  of  CeidwoN,  Cmyon 
County. 

oo«8e  niver>H*»*M**M»**HH*H«H*M**M 

Approximately  300  leet  downstream  of  Union 
PacWcRrtroad. 

Just  upalraaffl  of  Ctiicaoo  Sfreet..- _„ 

Just  dowrwiraam  of  U.S.  Highway  84 

•2.349 

•2.351 
•2.356 

•2.36« 

•2.367 

•2448 

•2A52 
•2.355 

Approximalaly  2.800  teet  tpatraam  of  Plym-1 

oulh  SiPaat  at  oorporato  limit 
Approximately  6.225  leet  upstream  of  Plym- 

outh  Street 

•235 
•2.367 

Send  commento  to  The  Honorabto  Peter  B.  Cowtos.  Mayor.  City  of  CsMwaM.  P.O.  Box  1177.  CMweN.  Maho  83606. 

Indtana....; 

Toim  of  Waterloo. 
DoKab  County. 

w4«JHl      \^^^^R  ••(••■H»»*******>*«***>**4-<> 

Just  upstream  of  County  Route  28 

Just  downstreem  of  Centec  Street  ..»^..w....»...»«.* 

Hone 
Nona 

•881 
•889 

MifM  avaiiabie  for  inspection  at  the  Clerk  Treasurer's  Offica.  Town  Office.  385  West  Walnut  Waterloo.  Indtana. 

Send  commento  to  The  Honerabte  Stephen  B.  Walter,  Town  Board  President  Town  of  Waterloo,  Town  Ofltoo.  385  West  Wsinut  WaterfcM,  Indiana  4679a . 


Kentucky^ 


Qty  of  CarroHlon.  CwroN 
County. 


Ohio  River.. 


Kentucky  River.. 


About  546  miles  batow  Headwaters  at  Pitts- 
burgh. 

About  542  miles  betow  hieadwaters  at  Pitts- 
tMjrgft 

At  nwuth _ 

About  1.2  mites  above  mouth 


None 


Maps  available  tor  inspection  at  the  City  HaH.  CarroMlon.  Kentucky. 

Send  commento  to  The  Honorable  Bin  Welty.  Mayor.  City  of  CwroWon.  QKy  Htf.  P.O.  Box  156,  CarroWon,  Kentucky.  41008. 


Maps  availat>le  for  inspection  at  the  Ptanning  Department  Town  Hall,  75  Mtddte  Street  Weyrr>outh,  Massacttusette. 

Send  commento  to  The  htonorabte  Brian  liteDonaM,  Qiairman  of  the  Town  ol  Weymouth  Board  of  Setectmen.  Norfolk  County.  Town  HaN,  75  MUdte  Street 
Weymouth,  Massachusetta  02188.  


North  Carolina . 


3ty  of  Lumbetion. 
Robeson  County. 


Jacob  Swamp.. 
Littto  Jacob  Swamp. 


About   1.6  mites  downstream  of  Chippewa 

Street 
About  2,300  feet  downstream  of  confluence  of 

Bear  Swamp. 

About  900  feat  upetrewn  of  SR  2288 

Just  upstream  of  Cortlempora  Drive 

At  mouth „ 


•113 

•127 

•114 
Nona 
•114 


•468 

•468 

•468 
•468 


Massachusette - 

County. 

Hingham  Bay 

At  Lower  Ne(*  Cove 

♦12 

•13 

At  Pamell  Street  and  Fort  Point  Road„. 

•12 

•13 

At  east  side  of  State  istand... 

•12 

•15 

At  southwest  sue  of  State  (stand 

•12 

•15 

At  north  side  of  State  Island — . 

•12 

•17 

. 

At  Roee  Oiff 

•12 

•17 

At  north  side  of  Gnve  tatand . 

•12 

•18 

At  Lower  Neck 

•12 

•18 

At  Upper  Neck    « -—.- 

•12 

•16 

' 

Weymouth  Fore  River 

At  imxoximatety  300  feat  south  of  Paomet 

•12 

•14 

Road  and  Wessagusett  Road  intersection. 

At  i«)proximatety  120  teet  inland  of  shoreline 

•12 

•16 

by   the   intersectteo  of  Shore   Drive   and 

Ooean  Avenue. 

■ 

Entire  shoreline  ak>ng  Regatta  Road  from  ap- 

•12 

•17 

proximately  100  feet  east  of  Bradmere  Way 

extended  to  approidmately  100  feet  north- 

east of  North  Street  extended. 

Weymouth  Back  River .. 

At  approximatefy  1,050  feet  downstream  of  tha 

•12 

•16 

- 

end  of  Broad  Beach  Road. 

•113 

•127 

114 
•124 
•114 
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Proposed  MootnEo  Base  <100-Year)  Flood  Elevations— Contfnoed 


Slaia 


Oty/town/county 


Source  ol  floodhg 


^/9  MilB  BiVflCh 

Poto  Cat  Branch... 

K^ay  Bfanch 

SaddtofrBo  Owiwp . 


Saddetree  Swamp  Tributary 


Location 


Just  upstream  of  SR  2S13 ... 
At  moutti 


JuatdPiwnsuwm  of  Meadow  Road.. 

AtrtRxitA— _ _ 

Just  upskeam  of  FayMeviRe  Road.. 

At  moutt) 

Just  upstream  o(  FayaOeville  Road.. 

At  mouth 

Just  upstream  of  rayatiewWe  Road 

At  moulh _._ _ 

About  3,500  feet  downstream  of  SR  1529. 

At  moutb _ „ _ 

Just  dowrtstream  o«  SR  1544 _ 


#  Depth  In  feet  above 

ground.  *  DswaMon  in  feet 

(NGVO) 


Existing 


Maps  available  for  inspection  at  the  City  Hal.  Lumberton,  North  CKoSna. 

Send  comments  to  The  KtonorsMe  OavM  Weinstein,  Mayor.  CSty  of  Lumberton.  P.O.  Sox  1388.  Lumberton.  Nbrth  Carolina  28359. 


•124 
M26 
•124 
•133 
•126 
•133 
•125 
•130 
•124 
None 
Norra 
None 


Otw. 


City  of  Cambridge^ 
Quams^  County. 


IMNs  Oeek 

teathenwood  Creeli.. 
Ctooked  Creek 


About  3.500  feel  downstream  of  Wib  Creek 

VaNey  Road. 
About  QOO  feel  downstream  of  Inferstate  70...„. 

At  mouth _.. 

About  1.300  feet  upstieam  of  Vocational  Road.. 
About  1.0  m0e  upstream  of  BloomfisU  Road-.-. 
Just  downstream  of  Glenn  Highway 


Maps  available  for  rapection  at  tw  CHy  Hal)  tl31  Staubertville  Avwwe.  Cambridge,  Ohto. 

Send  commenis  to  The  Honorabfe  C.  Chartas  Schaub.  Mayor.  Qty  of  Cambridge.  City  Hall,  Ii3t  Steubenville  Avenue.  Can^Mdga.  Of»o  43725. 


•794 

•800 
•800 
•801 
None 
None 


Vermont.. 


Hartford,  town.  Windsor 
Coonly. 


Connecticut  River. 


At  upstream  corporate  limits  (extended) 
White  Rivef _ At  confluence  with  the  Connecticut 

At  upstream  corporate  limits 

Ottauqueohe*  Htm At  Quachee  Dam 

At  upstream  corporate  lirails. 

Maps  aTvailabte  (or  inspection  at  ttw  Town  Hal.  15  Bndge  Street.  WNI»  Rfver  Junction.  Vermont. 

and  comments  10  The  Honorable  Ra*)h  Lehman.  Manager  of  me  Town  of  Hartford.  Windsor  County,  15  Bridge  Street  While  River  Junc«on,  Ver^ 


At  downstream  corporate  Rmils  (extended).. 


•345 

*388 
•354 
•408 
♦575 
•666 


•125 
•124 
•138 
•124 
•133 
•126 
•130 
•125 
•133 
•124 
•129 
•124 
•142 


•794 

•800 

•800 
•801 
•796 
•797 


•346 

•387 
•355 
•401 
•574 
•667 


Harold  T.  Oaiyaa. 

Administralor,  Federal  insurance 
Administration. 

Issued:  June  3. 198& 
(FR  Doc.  88-129S1  Filed  d-B-«8;  8:45  ami 
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Notices 


Fedaari  Rafislar 

Vol.  53.  No.  Ill 
Thursday.  June  9.  1S88 


This  sectton  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
publie.  Notices  of  honrings  and 
investigations,  oonunitlee  meetings,  agency 
decisions  and  ralings,  delegations  of 
authofily.  fiing  of  petitions  and 
applications  and  agency  statements  oi    . 
organization  and  functions  are  examples 
of  documents  appearing  in  this  section. 


DEPARTMENT  OF  AGRICULTURE 

Fortns  Under  Review  by  Offic*  of 
Matiagement  and  Bodget 

June  3. 196&     ^ 

The  Department  of  Agriculture  has 
submitted  to  OMB  for  (eview  the 
following  proposals  for  the  collection  of 
information  imder  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extensions,  or 
reinstatements.  Eac^  entry  contains  the 
following  inforroatioiK 

(1)  Agency' proposing  the  information 
collection;  (2]  title  of  the  information 
collection;  (3)  form  number(s),  if 
apphcable;  (4)  how  often  the  information 
is  requested;  (5)  who  will  be  required  or 
asked  to  report;  (6)  an  estimate  of  the 
number  of  responses;  (7)  an  estimate  of 
the  total  nimiber  of  hours  needed  to 
provide  the  information;  (8)  an 
indication  of  whether  section  3504(h)  of 
Pub.  L  96-511  applies;  (9)  name  and 
telephone  number  of  the  agency  contact 
person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  doctmients  may  be  obtained 
from:  Department  Clearance  Officer, 
USDA,  OIRM.  Room  404-W  Admin. 
Bldg.,  Washington,  DC  20250,  (202)  447- 
2118. 

Comments  on  any  of  the  items  listed 
shoidd  be  submitted  direcdy  to:  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
Washington,  DC  20603,  Attn:  Desk 
Officer  for  USDA. 

If  you  anticipate  commenting  on  a 
submission  but  find  that  preparatioa 
time  will  prevent  yon  from  doing  so 
promptly,  you  duiuld  advise  the  OMB 
Desk  Officer  of  your  intent  as  early  as 
possible. 


Extensfam 

•  Foreign  Agricultural  Service 
Application  for  Import  Licenses  for 
Dairy  Products  under  Section  22  FAS- 
922. 923, 923A,  924  and  924A 
Recordkeeping;  Annually  Individuals  or 
households;  Businesses  or  other  for- 
profit;  Federal  agencies  or  employees; 
800  responses;  884  hours;  not  applicable 
under  3504(h)  Richard  P.  Warsack  (202) 
447-5270 

•  Forest  Service  Application  for 
Temporary  Employment  FS-6100-23 
Annually  Individuals  or  households; 
12,000  responses;  6,000  hours;  not 
applicable  imder  3504(h)  Penny  McGill 
(703)  235-2046 

Laiiy  K.  Robanoa, 

Acting  Departmental  Clearance  Officer. 

(PR  Doc.  88-13010  Filed  8-S-88;  8:45  am] 

BHJJMe  COOE  M10-0VH 


Forest  Servlee 

OH  and  Qas  Leasing  In  the  Bridger- 
Teton  National  Forest;  Wyoming 

AQENCV:  Forest  Service,  USDA. 

ACTION:  The  Department  of  Agriculture, 
Forest  Service,  is  revising  its  March  24, 
1968,  Federal  Register  Notice  of  Intent  to 
prepare  an  &ivironmentaI  Impact 
Statement  (HS)  for  oil  and  gas  leasing  in 
the  Teton^idger  East  portion  of  the 
Bridger-Teton  National  Forest.  The 
Bridger-Teton  National  Forest  is  located 
in  Fremont  Perk,  Teton,  Sublette,  and 
Lincoln  Countries,  Wyoming. 


:  Oil  and  gas  leasing  in  the 
West  Bridger  portion  of  the  National 
Forest  was  the  subfect  of  a  recently 
completed  Environmental  Assessment 
InformadoD  contained  in  that  document 
and  the  comments  we  received  indicate 
that  the  proposed  action  may  have  a 
significant  effect  on  the  environment 
therefore,  there  is  a  need  to  continue  the 
National  EnvirtKunental  Policy  Act 
(NEPA)  process  and  prepare  an  EIS. 
Because  an  EIS  is  currently  being 
prepared  for  the  Teton-Bridger  East 
portion  of  the  Forest  the  West  Bridger 
EIS  and  die  Teton-Bridger  East  EIS  will 
be  combined.  This  will  result  in  a  single 
Forest-wide  EIS  for  oil  and  gas  leasing 
in  die  Bridger-Teton  National  Forest. 
Public  involvement  (scoping)  was 
previously  undertaken  concerning  oil 
and  gas  leasing  in  both  pmtions  ef  the 
National  Forest  The  signiHcant  issues 


which  were  identified,  will  be 
incorporated  into  the  ongoing  NEPA 
process.  I.S.  Tlxier.  Regional  Forester. 
Intermountain  Region,  USDA  Forest 
Service.  Ogden.  Utah  84401  is  the 
responsible  official.  The  Bureau  of  Land 
Management  1(BLM],  Department  of  the 
Interior,  will  be  invited  to  participate  as 
a  cooperating  agency. 

The  Draft  EIS  will  be  available  for 
review  about  January  1989.  Public 
meetings  on  the  draft  document  will  be 
held  followfhg  distribution  and  an 
announced  review  period.  Notice  of  the 
date,  time,  and  place  for  the  public 
meetings  will  be  annoimced  in  the  local 
media.  The  Final  EIS  is  scheduled  to  be 
completed  about  July  1988. 

AOOMSSS:  Questions  concerning  the 
proposed  action  and  EIS  or  information 
about  public  meeting  dates  and  places 
should  be  directed  to  Al  Koschmann, 
Forest  Engineer,  Bridger-Teton  National 
Forest,  Box  1888,  Jackson,  Wyoming 
83001.  Phone  (307)  73*-2752. 

DATI:  Any  comments  concerning  the 
proposed  action  should  be^ent  to  the 
above  address  by  July  11, 1988. 
T.  A.  Roaderar, 
Deputy  Regional  Forester  Resources. 

Date:  May  31, 1988. 
[FR  Doc.  B8-129Z7  Filed  e^-6-86;  8:45  am] 
BtLLMM  coos  Mia-lt-M 


Intent  to  Prepare  an  Environmental 
Impact  Statement  on  Actlvttlee 
Including  TfenlMr  Harvest  and  Rood 
Conetructlon/necortstnjctlon; 
Kootetiai  Natlonai  Forest,  Montana 

agency:  Forest  Service.  USDA. 

ACTION:  Notice  of  Intent  to  Prepare  an 
Environmental  Impact  Statement. 

•UMMAIIV:  The  Department  of 
Agriculture,  Forest  Service  will  prepare 
an  environmental  impact  statement  for 
proposed  Forest  Service  activities 
including  tindwr  harvest  and  road 
construction/reconstruction  in  the  Yaak 
River  drainage  of  the  Three  Rivers 
District  Kootenai  National  Forest 
Lincoln  Coimty.  Montana.  The  agency 
invites  written  comments  and 
suggestions  on  the  scope  of  the  analysis. 
In  addidon.  the  agency  gives  notice  of  % 
the  full  environmental  analysis  and 
decision  mokiag  process  that  will  occur 
on  the  proposfd  so  that  interested  and 
affected  people  are  aware  of  how  th^ 
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may  particq>a1e  and  contribute  to  the 
final  decision. 

date:  Comments  concerning  the  scope 
of  the  analysis  must  be  received  by  July 
1..198& 

AOORESS:  Submit  written  comments  and 
suggestions  concerning  the  scope  of  the 
analysis  to  James  F.  Rathbun^  Forest 
Supervisor,  Kootenai  National  Forest 
Ubby.MT  59923.  ' 

POR  RNITHEII  MRMMATKM  contact: 

Direct  questions  about  the  proposed 
action  and  environmental  impact 
statement  to  }ohn  Righter,  District 
Ranger,  Three  Rivers  Ranger  District 
Troy  Ranger  Station.  1437  N.  Hgwy  2, 
Troy.  MT  59935. 

SUPPtEMCNTARV  mroMMATiON:  The 

Forest  Service  will  prepare  an 
environmental  impact  statement  to 
dt-termine  the  environmental  effects, 
including  cumulative  impacts,  of 
proposed  Forest  Service  activities  over 
the  next  3  to  5  years  that  includes  timber 
harvest  and  road  construction/ 
reconstruction  in  the  Yaak  River 
drainage  of  the  Three  Rivers  District  In 
preparing  the  Environmental  Impact 
Statement  the  Forest  Service  will 
identify  and  consides  a  range  of 
alternatives  for  the  proposed  actions. 
One  of  these  will  be  no  further  timber 
harvest  or  road  construction/ 
reconstruction.  Other  alternatives  will 
examine  and  consider  various  levels  of 
timber  harvest  and  road  construction/ 
reconstruction. 

The  Ninth  Circuit  Court  of  Appeals  on 
May  11, 1988  (amended  decision)  held 
that  an  environmental  assessment 
prepared  for  the  reconstruction  of  the 
Porcupine-Sullivan  portion  of  the  Yaalc 
92  road  failed  to  comply  with  NEPA. 
The  court  enjoined  the  Forest  Service 
from  further  road  reconstruction  and 
timber  sales.  The  court  specifically 
found  that  road  reconstruction,  timber 
sales,  and  feeder  roads  were  connected 
actions  that  must  be  analyzed.  The  court 
concluded  that  connected  actions  and 
unrelated,  but  reasonably  foreseeable, 
future  actions  may  result  in  cumulative 
effects  and  must  be  considered.  This 
Environmental  Impact  Statement  will 
assess  the  impacts  of  the  proposed 
actions,  any  connected  actions  and  the 
cumulative  impacts  of  past  present  and 
reasonably  foreseeable  actions  in  the 
area  of  the  proposed  actions. 

The  Environmental  Impact  Statement 
will  consider  the  proposed  actions 
based  upon  the  management  direction  in 
the  Kootenai  National  Forest  Land  and 
Resource  Management  Plan.  The 
Kootenai  National  Forest  Land  and 
Resource  Management  Plan  was  ^ 


completed  in  September  of  1987.  The 
Plan  establishes  Forestwide 
Management  direction  as  well  as  more 
specific  Management  Area  direction 
across  the  forest  The  Yaak  area 
contains  a  number  of  management 
areas,  including  some  that  allow  for 
timber  harvest,  while  maintaining  or 
enhancing  other  resources,  such  as 
wildlife  habitat.  One  Forestwide 
Management  goal  is  to  harvest  the 
maximum  amount  of  high  risk  lodgepole 
piite  marketable,  in  order  to  minimize 
lossas  from  the  mountain  pine  beette.^ 

James  P.  Rathbun.  Supervisor  of  the 
Kootenai  National  Forest  is  the 
responsible  official. 

Public  participation  will  be  important 
during  the  analysis.  The  first  point  of 
public  participation  is  during  the  scoping 
process  (40  CFR  1501.7).  The  Forest 
Service  will  be  seeking  information, 
comments,  and  assistance  from  Federal 
State,  and  looal  agencies  and  other 
individuals  or  organizations  who  may  be 
interested  in  or  affected  by  the  proposed 
action.  This  input  will  be  used  in 
preparation  of  the  draft  environmental 
impact  statement  (DEIS).  The  scoping 
process  includes: 

1.  Identifying  potential  issues. 

2.  Idenbfying  issues  to  be  analyzed  in 
depth. 

3.  ETmiinating  insignificant  issues  or 
those  which  have  been  covered  by  a 
relevant  previous  environmental 
analysis. 

4.  Identifying  additional  alternatives. 

5.  Identifying  potential  environmental 
effects  of  the  proposed  action  and 
alternatives  (i.e..  direct  indirect  and 
cumulative  effects,  and  connected 
actions). 

6.  Determining  potential  cooperating 
agencies  and  task  assignments. 

PubUc  scoping  has  occurred  during 
several  environmental  assessments  that 
were  prepared  for  portions  of  the  Yaak 
drainage  during  the  last  few  years. 
Public  scoping  also  occurred  during 
preparation  of  the  Forest  Land  and 
Resource  Management  Plan.  Issues  were 
developed  during  those  efforts.  Due  to 
these  recent  pubUc  scoping  efforts,  no 
additional  public  scoping  meetings  are 
planned  at  this  time.  However,  to 
promote  timely  participation,  the  Forest 
Service  is  and  will  be  seeking  public 
participation  during  the  scoping  process 
through  announcements  in  dieTocal 
papers,  posters  at  public  establishments 
in  the  Yaak  drainage,  and  mailings  to 
known  interested  parties. 

The  draft  environmental  impact 
statement  (DEIS)  is  expected  to  be  filed 
with  the  Environmental  Protection 
Agency  (EPA)  and  available  for  public 


review  by  October,  1988.  At  that  time 
EPA  will  publish  a  notice  of  availabiUty 
of  the  DEIS  in  the  Federal  Register. 

The  comment  period  on  the  draft 
environmental  impact  statement  will  be 
45  days  from  the  date  the  EPA's  notice 
of  availability  appears  in  the  Federal 
Register.  It  is  very  important  that  those 
interested  in  management  of  the  Yaak 
River  drainage  participate  at  that  time. 
To  be  Diost  helpful,  conmients  on'the 
DEIS  should  be  as  specific  as  possible 
and  may  address  the  adequacy  of  the 
slatement  or  the  merits  of  the 
alternatives  discussed  (see  the  Council 
on  Environmental  Quality  regulations 
for  implementing  the  procedural 
provisions  of  the  National 
Environmental  Policy  Act  at  40  CFR 
1503.3).  In  addition.  Federal  court 
decisions  have  established  that 
reviewers  of  draft  EIS's  musk  structure 
their  participation  in  the  environmental 
review  of  thie  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewers'  position  and  contentions, 
Vermont  Yankee  Nuclear  Power  Corp.  ■ 
V.  NRDC.  435  U.S.  519.  553  (1978)  and 
thai  environmental  objections  that  could 
have  been  raised  at  the  draft  stage  may 
be  waived  if  not  raised  until  after 
completion  of  the  final  environmental 
impact  statement.  Wisconsin  Heritages, 
Inc.  V.  Harris,  490  F.  Supp.  1334, 1338 
(E.D.  Wis.  1980).  The  reason  for  this  is  to 
ensure  that  substantive  comments  and 
objections  are  made  available  to  the 
Forest  Service  at  a  tjme  when  it  can 
meaningfully  consider  them  and  respond 
to  them  in  the  final  EIS. 

After  the  comment  period  ends  on  the 
DEIS,  the  comments  will  be  analyzed 
and  considered  by  the  Forest  Service  in 
preparing  the  final  environmental 
impact  statement.  The  final  EIS  is 
scheduled  to  be  completed  by  February 
1989.  In  the  final  EIS  the  Forest  Service 
is  required  to  respond  to  the  comments 
received  (40  CFR  1503.4).  The 
responsible  official  will  consider  the 
comments,  responses,  environmental 
consequences  discussed  in  the  EIS,  and 
apphcable  laws,  regulations,  and 
policies  in  making  a  decision  regarding 
this  proposal.  The  responsible  official 
will  document  the  decision  and  reasons 
for  the  decision  in  the  Record  of 
Decision.  That  decision  will  be  subject 
to  review  under  applicable  Forest 
Service  regulations. 
JohnHughas. 
Deputy  Regional  Forester. 
[PR  Doc.  8sll2928  Filed  6-V-08;  0,-45  am) 
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Vegetation  Managamant  Program  In 
the  SouttMrnAa^on;  Raviaad  Notice 
of  Intent  to  Prapara  TTMa 
unfironnivnm  nnpaci  snaienienia 

The  revised  Notice  of  Intent  revises 
the  Notice  of  Intent  published  in  die 
Fedant  RegMer  on  Page  32345, 
September  11, 1986.  Changes  have  been 
made  in  the  scheduled  dates  for  pnbUc 
review  of  the  three  Draft  EIS's.  and  in 
completion  dates  for  the  duree  Final 
EIS's.  The  revised  Notice  of  Intent 
follows: 

The  Department  of  Agricultioe,  Forest 
Service,  will  prepare  three 
Environmental  impact  Statements 
(EIS's)  for  proposed  vegetation 
management  programs  in  three  areas  of 
the  Southern  Region:  Appalachian 
Mountains,  Ozark  and  Ouachita 
Mountains,  and  Coastal  Plain/Piedmont 
These  documents  will  cover  National 
Forest  System  lands  witUn  the  States  of 
Alabama,  Arkansas,  Florida,  Geoigia, 
Kentucky,  Louisiana,  Mississippi,  North 
Carolina,  Oklehoma,  South  CaroUna. 
Tennessee.  Texas,  Virginia  and  a 
portion  of  West  Virginia. 

The  analyses  fw  die  EIS's  will 
consider  a  range  of  alternative 
Vegetation  Management  Programs.  The 
alternatives  will  identify  the  methods  to 
be  used  in  treating  the  vegetation  and 
the  activities  that  involve  vegetation 
management  Methods  under 
consideration  include  herbicide 
application,  mechanical  and  manual 
techniques,  prescribed  burning,  and 
grazing  as  a  biological  tool.  Activities 
that  involve  treatment  of  vegetation 
include  site  preparation  for  natural  and 
artificial  reforestation,  pre-commerdal 
thinning,  timber  stand  improvement 
conifer  and  hardwood  release,  pre- 
harvest  treatment  for  oak  regeneration, 
wildlife  habitat  improvement,  right-<rf- 
way  maintenance  (roads,  trails,  utiUties 
and  railroads),  range  improvement  and 
fuels  treatment  These  activities  are 
performed  by  USDA  Forest  Service 
personnel,  cooperators,  and  ccmtractors. 

Federal,  State  and  local  agencies,  any 
affected  Indian  tribes,  and  other 
individuals  or  organizations  who  may  be 
interested  in  or  affected  by  the  decision 
will  be  invited  by  letter  to  participate  in 
the  process.  Other  interested  piibhcs 
may  send  comments  as  indiChted  below. 
No  fonnal  hearings  or  public  meetings 
are  planned  at  this  time.  The  process  for 
each  of  the  three  areas  will  inchide: 

1.  Defining  the  scope  of  the  analysis 
and  nature  of  the  decision  to  be  made. 

2.  Identifymg  the  Regional  and  local 
issues  to  be  considered  and  analyzed. 

3.  Determining  the  disciplines  needed 
on  the  interdiscipHnary  team. 


4.  Focusing  on  social,  physical,  and 
biological  issues  for  each  EIS. 

5.  Identifying  cooperating  agendas. 

6.  Identifying  groups  or  individuals 
interested  or  affected  by  tlie  decisions. 

John  E.  Aleodc  Regional  Forester, 
Southern  Region.  Altanta,  Georgia  is  the 
responsible  official. 

The  Drafl  EIS  on  the  Coastal  Plain/ 
Piedmont  Forest  and  National 
Grasslands  should  be  available  for 
pubUc  review  by  May  1988.  with  the 
Final  EIS  scheduled  to  be  completed  by 
Octoberl98a 

The  Draft  EIS  fm  die  Appalachian 
Forest  shouhl  be  available  for  public 
review  by  November  1888.  with  the 
Final  HS  scheduled  to  be  completed  by 
April  1989.  The  Draft  EIS  for  die  Ozark/ 
Ouachita  Forests  should  be  available  for 
public  review  by  January  1988,  with  the 
Final  EIS  sdiedubd  to  be  completed  by 
June  1989. 

Written  comments  and  suggestions 
concerning  the  analyses,  the  EIS's.  or 
EIS  process  shouhi  be  sent  to  Regional 
Forester,  Souther  Region.  1720  Peachtree 
Road  NW..  Atlanta,  Georgia  30367. 

Questions  about  the  proposed  actions 
and  EIS's  should  be  directed  to  Stephen 
McCorquodale.  Vegetation  Management 
EIS  Team  Leader,  Souther  Regioa  Hione 
(404)  347-7076. 

Date:  June  2.  igsa. 
JohnEAkack. 
Regional  Forester,  Region  8. 
[FR  Doc.  88-12824  Filed  6-8-88:  &45  am] 
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DEPARTMENT  OF  COMMERCE 

Export  Administration 

IDockat  Nos.  7109-01. 7109-2] 

Actions  Affecting  Export  PrivUagea; 
Foraon  EMrtroniacha  Garaata  GmbH 

In  the  matter  of  Josef  Forstner.  individually 
and  doing  businms  as  FORSON 
ELEKTRONiSCHE  GHIAETE  GmbH, 
ReqKmdents.  [Docket  Numt>en  710e-Ol, 
7109-2). 

Summary 

Pursuant  to  the  May  3. 1988  Decision 
and  Order  of  the  Administrative  Law 
Judge,  which  Decision  and  Order  is 
hereby  affirmed  in  part  and  modified  in 
part  Joseph  Forstner,  both  individually 
and  doing  business  as  Forson 
Elektronische  Geraete  GmbH,  bodi  widi 
an  address  of  Brelntenfurter  Strasse  183. 
A-1120  Veinna.  Austria,  is  denied  all 
U.S.  export  privileges  for  a  period  of  ten 
(10)  years  from  the  date  hereof. 


Order 

On  May  3. 1988,  the  Administrative 
Law  Jw^  entered  his  recommeoded 
Decision  and  Order  in  the  above 
referenced  matter.  That  Decision  and 
Order,  a  copy  of  wliich  is  attached 
hereto  and  made  a  part  hereof,  has  been 
referred  to  me  for  final  action.  Having 
examined  the  record,  and  based  on  the 
facts  of  this  case.  I  affirm  the  Decision 
and  Order  of  the  Administrative  Law 
Judge  with  the  following  exceptions: 

1.  The  word  "Indefinite "  in  Footnote  5 
of  the  order  is  hereby  deleted.  Denial 
periods  imposed  undet  1 367.8  of  the 
Regulations  have  a  maximum  length  of  5 
years  and  thus  are  more  accurately 
"limited"  rather  than  indefinite  under 
the  generally  accepted  definition  of  that 
term. 

2.  The  word  "indefinite"  in  hnes  7  and 
16  of  paragraph  VI  of  the  order  is 
deleted.  See  discussion  in  1.  above. 

This  constitutas  final  agency  action  in  this 
matter. 

Date:  June  2. 1988. 
Paul  Fisadaibaig, 

Under  Secretary  for  Export  Administration. 

United  States  Department  of  Commerce, 
Office  of  Atfaninistrative  Law  Judge 

Decision  and  Order 

In  the  Matter  of  Josef  Forstner 
individually  and  doing  business  as 
Forson  Elektronische  Geraete  GmbH 
Respondents,  [Docket  Nos.  7109-01, 
7109-02J. 

Appearance  for  Respondent:  Dr.  Eric 
Agstner.  A-lOlO  Wien.  Tuchlauben  11. 
Austria.      ^ 

Appearance  for  Agency:  Anthony 
Hicks,  Esq.,  Attorney-Advisor,  Office  of 
the  Deputy  Chief  Counsel  for  Export 
Administration,  U.S.  Department  of 
Commerce,  Room  H-3329.  Washington, 
DC2023a 

Preliminary  Statement 

On  July  2a  1987.  die  Office  of  Export 
Enforcement  (OEE),  United  States 
Department  of  Commerce  ("Agency"), 
issued  a  charging  letter  to  Respondent 
Josef  Forstner.  individually  and  doing 
business  as  Forson  Elektronische 
Geraete  GmbH  (hereinafter  collectively 
referred  to  as  "Respondent").*  The 


*  when  the  charging  leHer  wm  iMoed.  the  Office 
of  Export  Enforcement  wa»  a  part  of  the 
Inlemational  Trade  Adminiatration  of  the  U.S. 
Department  of  Commerce.  On  October  1 1967,  in 
accofdaooe  wftb  the  partinaai  pravtoiona  of  the 
Export  Aifaninietnlioa  AnMndnwnta  Act  of  1981, 
Pub.  L.  9fr-6«.  90  Stat- ISO  Only  IZ 1985).  the  OfRce 
of  Export  Bnforoment  waa  moved  to  the  newiy 
created  Export  Administration. 
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charging  letter  alleges  that  Respondent 
violated  Sections  387.5  of  the  Export 
Administration  Regulations  (15  C.F.R. 
Parts  368-399),  ("the  regulations"), 
issued  pursuant  to  the  Export 
Administration  Act  of  1979,  as  amended 
(50  U.S.C. App.  S  9  2401-2420  (1982)). 
("the  Act").« 

Respondent's  answer  to  the  initial 
charging  letter,  dated  August  25, 1987, 
was  filed  with  this  office  on  August  31. 
1987.  Counsel  for  Respondent 
acknowledges  in  his  "Preliminary 
Position  on  Issues  and  Procedure", 
dated  September  24, 1987,  that 
Respondent  did  not  request  a  hearing. 
Pursuant  to  Section  388.14  of  the 
regulations,  this  matter  is  adjudicated 
on  the  record  without  a  hearing.  Both 
Agency  Counsel  and  Respondent  made 
written  submissions  to  the  record,  which 
closed  on  January  25, 1988.^ 

Facts 

There  has  been  no  apparent  dispute 
over  the  essential  facts  in  this 
proceeding.  On  or  about  December  20, 
1982,  Respondent  ordered  a  U.S.-origin 
computer  (Govt.  Exh.  1).  controlled 
under  Conunodity  Control  Number 
1565A  for  reasons  of  national  security 
(Govt  Exh.  2),  from  the  Austrian 
subsidiary  of  a  U.S.  parent  corporation 
(Govt.  Exh.  1).  To  fill  the  order,  the 
Austrian  company  obtained  the 
computer  from  the  U.S.  parent's  Dutch 
subsidiary,  which  shipped  the  computer 
to  the  Austrian  subsidiary  under  the 
U.S.  parent's  distribution  license.  No. 
VlOli-002  (Govt.  Exh.  3).  Technische 
Gewerbliche  Abendschule  (TGA),  a 
technical  commercial  engineering 
school,  located  in  Vienna.  Austria,  was 
listed  on  the  purchase  invoio*  as  the 
ultimate  consignee  (Govt.  Exh.  1).  The 
computer  was  delivered  to  TGA  on  June 
23, 1983  (Govt.  Exh.  4).  The  computer 
was  signed  for  by  the  director  of  the 
school  (Govt.  Exh.  13, 14). 

On  or  about  May  19, 1983,  Respondent 
ordered  another  computer  from  the 
siime  Austrian  subsidiary  (Govt.  Exh.  5). 
This  computer  was  also  controlled  for 
reasons  of  national  security  (Govt.  Exh. 
2).  The  Austrian  subsidiary  filled  the 


*  The  alleged  violation  occurred  on  or  about 
December  7. 1964  (Govt.  Exh.  8).  At  that  time,  the 
regulations  were  continued  in  effect  by  an 
Executive  Order  issued  under  the  International 
Emergency  Economic  Powers  Act  (50  U.S.C 

ii  1701-1706  (1962)).  Between  March  31, 19M  and 
]uly  12. 1965,  the  regulations  were  continued  in 
effect  by  Executive  Order  12470  (49  Fed.  Reg  13098. 
April  3,  ISM).  I 

*  Originaily.  by  Order  of  the  undersigned         ' 
Administrative  Law  |udge,  dated  October  17, 1987, 
the  record  in  this  matter  was  to  close  on  December 
19, 1967,  However  this  time  period  was  extended  on 
requests  ftom  both  Counsel  for  Respondent  and 
Counsel  for  the  Agency. 


order  in  the  same  manner,  except  that 
Fuchs  GmbH,  an  Austrian  company  also 
located  in  Vienna,  was  listed  on  the 
purchase  invoice  as  the  ultimate 
consignee  of  the  computer  (Govt  Exh.  5, 
8).  On  or  about  November  21. 1983,  the 
computer  was  delivered  to  Fuchs  GmbH 
(Govt.  Exh.  5,  7). 

Despite  the  delivery  of  the  two 
computers,  which  were  delivered  to 
TGA  and  Fuchs  GmbH,  respectively,  the 
Respondent  never  actually  sold  the 
computers  to  either  institution  nor 
relinguished  control  over  either  system 
(Govt  Exh.  8. 13. 14, 16).  During  May, 
1984,  a  U.S.  Department  of  Commerce 
Export  Control  Attache  in  Vienna, 
Austria  attempted  to  conduct  an  onsite 
post-shipment  check  to  verify  the  end 
use  of  these  computers.  During  this 
check,  he  was  unable  to  locate  either  of 
the  computers  at  Fuchs  GmbH  or  TGA.* 
He  tried,  with  the  assistance  of  the 
Austrian  officials,  to  contact 
Respondent  but  was  unable  to  discuss 
the  matter  with  the  Respondent  directly 
(Govt.  Exh.  8). 

Through  the  Austrian  officials. 
Respondent  revealed  to  the  Export 
Control  Attache,  that  he  had  sold  the 
computers  to  others,  but  would  not 
reveal  the  Identity  of  the  end-users. 
Subsequently,  on  December  13, 1984,  the 
Export  Control  Attache  served 
interrogatories  on  the  Respondent 
asking  him  to  reveal  the  location  of  the 
two  computers  (Govt  Exh.  11, 12). 
Respondent  never  replied  to  the 
interrogatories.* 


*  When  the  Attache  contacted  the  officials  at 
TGA,  he  was  informed  that  no  computer  had  ever 
been  ordered  for  purchase.  When  he  triedjo  contact 
officials  at  Fuchs  GmbH,  he  learned  that  the 
company,  represented  as  an  Installment 
subcontractor  of  Forson  Elektronische  Ceraete 
GmbH,  did  not  appear  to  exist.  It  was  not  registered 
in  the  commercial  listings,  and  the  address  it  had 
been  recorded  at  was  a  run-down  apartment 
building  (Govt.  Exh.  8). 

'  For  this  failure  to  respond  to  the  Agency's 
interrogatories  (Govt.  Exh.  8),  Respondent  has. been 
placed  on  the  Table  of  Denied  Parties  by  the  order 
of  April  la  1965  (Govt.  Exh.  10).  Such  Indeflnite 
Denial  Orders  have  routinely  been  issued  where  a 
party  declines  to  respond  to  inquiries  respecting  the 
status  or  disposition  of  controlled  items. 
Respondent  has  asked,  in  both  bis  answer  to  the 
charging  letter  and  his  submission  for  the  record,  to 
be  removed  from  this  list. 

By  the  order  of  the  hearing  commissioner,  on 
April  10. 1985.  (SO  Fed.  Reg.  15206,  April  17. 1985). 
and  Sections  387.8(c)  and  388.19)(b)  of  the 
regulations.  Respondent  may  have  this  denial  order 
vacated  by  either  answering  the  interrogatories  and 
producing  the  requested  material. -or  making  a 
showing  of  good  cause  for  failure  to  do  so,  or 
Respondent  may  wait  until  the  order  terminates 
automatically,  five  years  from  the  date  it  went  into 
effect. 


Discussion 

Respondent  is  charged  with 
concealing  the  location  of  U.S.-origin 
equipment,  directly  or  indirectly,  from 
an  official  of  the  U.S.  government  in  the 
course  of  an  investigation  instituted 
imder  the  Act.  The  Agency  alleges  that 
the  whereabouts  of  the  two  computers  is 
a  fact  material  to  the  investigation.  Both 
of  the  computers  are  controlled  for 
reasons  of  national  security  and  it  is  ' 
important  for  the  Agency  to  know  their 
whereabouts,  because  of  the  possibility 
that  they  may  have  been  exported  to  a 
prescribed  destination  (Govt. 
Submission  at  7).  Such  end-user 
inquiries  and  verification  are  a 
legitimate  part  of  the  export  control 
process. 

Respondent  claims  that  the  Order  of 
April  10, 1985,  punishes  him  for  the  same 
actions  that  this  proceeding  seeks  to 
address,  and  therefore  this  proceeding  is 
unfair.  He  also  asserts  that  under 
Austrian  law,  he  does  not  have  to 
answer  the  Agency's  interrogatories  or 
produce  the  requested  information. 

The  Order  of  April  10, 1985  was  an 
indefinite  denial  order  which  placed  the 
Respondent  on  the  Table  of  Denied 
parties  for  failing  to  answer  the 
interrogatories  given  to  him  by  the 
Agency,  thus  violating  Section  387.8  of 
the  regulations.  This  section  makes 
failures  to  (1)  answer  interrogatories,  (2) 
respond  to  requests  for  admission,  or  (3) 
produce  documents,  violations 
punishable  by  denying  export  privileges 
to  persons  for  up  to  five  years,  or  until 
they  comply  with  Agency's  request  or 
show  good  cause  for  not  doing  so, 
whichever  is  sooner. 

In  the  proceeding  before  this  Tribunal, 
the  Respondent  is  now  charged  with 
concealing  material  facts  in  the  course 
of  an  investigation,  thus  violating 
Secfion  387.5  of  the  regulations.  This 
section  of  the  regulations  makes  it  a 
violation  for  any  person  to  conceal  any 
material  fact  to  an  official  of  a  United 
States  agency  or  through  any  other 
person  or  foreign  official  in  the  course  of 
an  investigation  instituted  under  the 
Act  '  ^ 

The  Respondent  is  correct  in  his 
assertion  that  the  same  continued 
conduct  on  Us  part  is  the  basis  for  both 
proceedingsirhe  Order  of  April  10, 1985 
was  an  interim  measure  and  the  action 
taken  here  is  the  follow-up  procedure. 

Respondent  asserts  that  because  of 
superceding  Austrian  law,  he  need  not 
comply  with  the  United  States 
regulatiotis.  He  argues  that  the  re- 
exportation of  these  computers  is 
controlled  by  both  Austrian  law  as  well 
as  the  U.S.  regulations  (Resp. 


Submission  at  2).  Respondent  claims 
that  after  receiving  the  equipment,  both 
TGA  and  Fuchs  GmbH  decided  not  to 
keep  the  computers.  Respondent  claims 
that  imder  Austrian  law,  any  subsequent 
sale  was  not  subject  to  the  regulations 
and,  therefore,  he  is  not  required  to 
reveal  the  present  location  of  the 
computers. 

Respondent  argues  that  revealing  the 
whereabouts  of  these  computers  to  the 
Agency  contradicts  his  rights  under 
Austrian  law  and  cites  Article  305  of 
subparagraph  4  of  the  Austrian  code  of 
civil  procedure.*  Respondent  further 
cites  the  Supreme  Court  of  Austria, 
which,  he  says,  has  interpreted  this 
section  of  the  code  as  entitling  an 
individual  to  refuse  presentation  of 
documents  if  they  are  classified  as  trade 
or  business  secrets.^ 

These  assertions  are  not  accepted. 
Persons  involved  in  exports  from  the 
United  States,  particularly  of  restricted 
items,  pledge  to  furnish  end-user  data. 
The  Export  Administration  Act  of  1979, 
as  amended,  and  the  regulations 
promulgated  thereunder,  comprise  the 
law  which  governs  the  export  and 
reexport  of  goods  and  technology  from 
the  United  States.'  The  Act  applies 


*  Respondent  translates  this  provision: 

I  305  The  presentation  of  other  documents  can  l>e 
refused: 

1. 

Z. 

3. 

4.  If  the  party,  by  presenting  the  document,  would 
(either)  violate  an  officially  recognized  duty  of 
secrecy,  of  which  it  has  not  validly  been  resolved, 
or  a  secret  of  arts  or  business: 

5. 

(Resp.  Submission  at  3.  citing 
ZivilprozeBordnung,  ZPO) 

'  This  decision  is  translated: 

"To  business-secrets  also  belong  information 
about  business  conclusions  and  business 
conditions;  this  applies  especially  also  to 
reasonable  sources  of  purchase,  which  defendant  is 
not  obliged  to  name.  He  was  therefore  entitled  to 
refuse  presentation  of  relevant  documents  at  all" 

(Resp.  Submission  at  3,  citing  "Decision  of  the 
Austrian  Supreme  Court,  14.10.1969,  File  number  4 
Ob  346/69"  see  Osterreichische  Blatter.  Mai-Juni 
1970,  page  78). 

Respondent  further  relies  on  the  following 
definition  of  business  secrets: 

"Commercial  or  enterprise  secrets  are  facts,  in 
relation  to  the  company,  of  commercial  or  technical 
character,  which  are  only  known  to  a  certain  and 
limited  number  of  persons  and  not  accessible,  or 
only  with  difficulties,  to  others,  which  also, 
according  to  the  will  of  those  entitled  shall  not  be 
spread  except  among  those  informed,  which  finally 
make  commercial  reason  to  the  owner  of  the 
business  or  enterprise  not  to  disclose  them." 

(Resp.  Submission  at  3.  citing  Otteireichische 
Juristenzeitung.  volume  22.  page  673  of  November 
13.1967) 

*  See  The  Exlratenitonal  AppJJcatiou  of  National 
Lows  (D.  Lange.  G.  Bom  1967)  at  21. 


extratenitorially  and  authorizes  the  U.S. 
executive  branch  to  restrict  re-exports 
of  U.S.-origin  goods  and  technology  to 
foreign  countries.  The  United  States  has 
asserted  its  right  to  protect  end-user 
controls.  This  has  resulted  in  the 
exercise  of  powers  imposing  licensing 
requirements  and  other  restrictions  on 
purchasers  of  U.S.-origin  goods  and 
technology,  even  where  the  goods  or 
technology  are  outside  the  United 
States,  and  without  regard  to  how  many 
times  the  goods  or  technWogy  have 
changed  hands.  If  the  Respondent 
wishes  to  conduct  trade  with  the  United 
States,  he  must  submit  to  these 
regulations  as  he  represented  he  would 
do  at  the  time  these  exports  were 
approved. 

Respondent  relies  on  his 
characterization  of  the  sale  of  the 
computers  from  TGA  and  Fuchs  Geraete 
to  him  as  two  separate  and  unique 
transactions,  and  these  provisions  of 
Austrian  law,  in  asserting  that  he  is 
privileged  from  responding  to  the 
Agency's  interrogatories.  This  reliance 
is  misplaced.  Respondent  has  presented 
nothing  to  controvert  the  evidence 
produced  by  the  Agency,  which 
established  that  there  were  no  sales  to 
either  TGA  or  Fuchs  GmbH.  The 
evidence  produced,  including  a 
statement  by  Mr.  Leitner  of  TGA, 
indicates  that  both  of  these  transactions 
were  merely  transparent  schemes  (Govt. 
Exh.  14).»  "Thus,  the  Austrian  law  cited 
does  not  apply.** 


*  In  his  statement  Mr.  Leo  Leitner.  the  director  of 
TGA.  the  Technical  Trade  Evening  School  in 
Vienna,  stated  that  he  was  contacted  by 
Respondent  Forstner  in  May,  1963.  Respondent 
offered  to  install  a  computer  in  the  school  at  that 
time  for  demonstration  purposes  (this  being  a 
common  offer).  This  agreement  was  to  entail  the 
loan  of  the  computer,  cost  free,  which  Mr.  Leitner 
believed  to  be  consistent  with  a  promotional  effort 
to  build  good  will  with  the  school.  The  equipment 
was  put  on  display  at  the  school  in  mid-)une  and 
never  actually  put  into  operation.  It  was  removed, 
at  Mr.  Leitner's  request  before  the  end  of  the  school 
year  on  )uly  1983.  Mr.  Leitner  further  stated  that  he 
never  indicated  that  the  school  was  purchasing  the 
computer,  nor  discussed  any  details  of  the 
arrangement  with  Respondent  vdth  the 
manufacturer  (Govt.  Exh.  14). 

"  In  making  his  own  determination  that  a  foreign 
law  should  govern.  Respondent  has  not  shown  that 
the  law  upon  which  he  applies  bars  the  production 
of  the  items  the  Agency  is  seeking,  nor  has  he 
submitted  any  evidence  that  he  has  even  made  an 
effort  to  secure  permission  from  authorities  to  make 
the  information  available.  See  United  States  v. 
Vetco  Inc..  601  F.2d  1281. 1286  (9th  Cir.  1961), 
Societe  Internationale  pour  ParticipalionM 
Indutrielles  et  Commerciale.  S.A.  v.  Rogen,  3S7  U.S. 
197.  205  (1958). 

It  is  also  noted  that  the  U.S.  official  conducting 
the  inquiry,  appears  to  have  done  so  with  the 
approval  and  assistance  of  the  Austrian  government 
(Govt.  Exh.  8). 


Protective  Orders  are  routinely  issued 
in  these  proceedings  where  appropriate. 
If  Respondent  felt  that  the  information 
the  U.S.  officials  needed  for  their 
investigation  was  a  truly  confidential 
business  secret,  the  release  of  which 
would  damage  his  pecuniary  or  business 
interests,  he  could  and  should  have 
requested  such  an  order.  An  abrupt  and 
continued  refusal  to  cooperate  with  the 
Agency  officials  was,  and  is, 
inappropriate. '  * 

Findings 

Respondent  Josef  Forstner. 
individually  and  doing  business  as 
Forson  Elektronische  Geraete  GmbH, 
violated  the  regulations,  in  that 
Respondent  concealed  material  facts 
from  the  Agency  during  the  course  of  an 
investigation  regarding  the  sale  of  two 
computers,  in  violation  of  S  387.5  of  the 
regulations.  These  computers  were  U.S.- 
origin  goods  controlled  under  section  5 
of  the  Act  for  national  security  reasons, 
and  were  not  sold  to  companies  named 
in  the  original  export  documents  as  the 
end  users,  but  instead  went  to  some 
other  destination,  which  Respondent 
refuses  to  disclose. 

Based  on  the  above  findings  of  fact,  I 
conclude  that  an  Order  denying  U.S. 
export  privileges  for  a  period  of  10  years 
to  Respondent  Josef  Forstner, 
individually  and  doing  business  as 
Forson  Elektronische  Geraete,  GmbH, 
from  the  date  a  final  order  becomes 
effective  in  this  proceeding,  is 
appropriate.  The  final  order  in  these 
proceedings  will  constitute  the  final 
administrative  disposition  and  action, 
on  these  charges,  against  Respondent 

Order 

I.  For  a  period  of  10  years  from  the 
date  of  the  final  Agency  action. 


■ '  Even  if  Austrian  law  was  accepted  to  possibly 
grant  a  privilege  to  this  individual.  Respondent  has 
made  no  showing  that  the  information  he  seeks  to 
.  withhold  is  so  privileged.  No  information  has  been 
presented  to  this  Tribunal  to  support  a  finding  that 
the  answers  to  the  Agency's  interrogatories  are  in 
fact  a  properly  protected  commercial  or  business 
secret.  "Responsibility  for  deciding  the  question  of 
privilege  property  lies  in  an  impartial  independent 
judiciary,  not  in  the  party  claiming  the  privilege  and 
not  in  a  party  litigant.  "NLRB  v.  Capitol  Fish  Co.. 
Za*  F.2d  868.  876  (SIh  Cir.  1961). 

It  does  not  appear  that  the  merits  of  the  claims  of 
privilege  respecting  documents  relating  to  this  case 
l>e  addressed  without  reference  to  the  documents, 
or  at  least  some  specific  description  of  them. 
Counsel  may  not  arrogate  to  themselves  the 
determination  of  the  validity  and  applicability  of 
their  claimed  basis  for  asserting  privilege.  It  may 
only  be  determined  after  some  consideration  of  the 
contents  of  documents  by  an  independent  reviewer. 
Simply  states,  if  an  exporter  cannot  or  will  not 
comply  with  the  end  user  and  other  requirements 
they  may  not  participate  in  the  export  of  U.S.-origin 
goods. 
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RpijwnWcnt  Jasaf  FonteCT.  indivkfaially 
and  deiag  buuoeaa  as  Foraoo 
Flfklmaiwhi'  Geraele  GrabH. 
Breinteafwter  Stnsae  183,  A-liao 
Vieooa,  Austria  and  all  successor*, 
assigaces,  officers,  partners, 
repiesenlatives,  ageots,  and  employees 
hereby  are  denied  all  pcivil^es  of 
participating,  directly  or  ind^ectly,  in 
any  saanner  or  capacity,  in  any 
transaction  involving  coaunodities  or 
technical  data  exported  {rom  the  United 
States  in  whole  or  in  part,  or  to  be 
exported,  or  that  are  otherwise  mb|ect 
to  the  Regulations. 

II.  Participation  prohibited  in  any  such 
transaction,  eitfier  in  the  United  States 
or  abroad,  shall  faidude,  but  not  be 
limited  to,  participation: 

(i)  m  a  party  or  as  a  representative  of 
a  party  to  a  validated  expert  license 
appfication; 

^)  in  preparing  or  ffling  any  export 
license  application  or  reexport 
aatharisation,  or  any  docament  te  be 
snbiiiitled  therewith;  { 

(iii)  in  obtaining  or  usii^  any     I 
vaBdated  or  general  export  license  or 
other  export  control  document; 

(iv)  in  carrying  cm  aegotiations  writh 
respect  to,  or  in  receiving,  ordering. 
buying,  sdliog.  deUvering.  atoriag,  using, 
or  disposing  of,  in  whole  or  in  part,  any 
conumxfities  or  technical  data  exported 
from  the  United  States,  or  to  be 
exported;  and 

(v)  in  the  financing,  ibrwardiiig. 
transporting,  or  other  swvicing  of  such 
commodities  or  technical  data. 

Such  denial  of  export  privileges  shall 
extend  to  matters  which  are  subject  to 
the  Act  aad  the  Regulations. 

m.  After  notice  and  opportunity  for 
comment  such  denial  of  export 
privileges  may  be  made  applicable  to 
any  person,  firm,  corporation,  or 
business  organization  with  which  the 
Respondent  is  now  or  hereafter  may  be 
related  by  affiliation,  ownership, 
control,  position  of  responsibility,  or 
other  connection  in  the  conduct  of 
export  trade  or  related  services. 

IV.  AH  outstanding  individual 
validated  export  licenses  in  which 
Respondent  appear  or  participate,  in 
any  manner  or  capacity,  are  hereby 
revoked  and  shall  be  retnmed  fordiwith 
to  the  Office  of  Export  Licefwing  for 
cancellation.  Fuller,  aU  of 
Respondent's  privileges  of  participating, 
in  any  manner  or  capacity,  in  any 
special  ycenamg  procadare.  iBdadiag. 
but  not  Uniited  to,  distribatiou  Bcecses, 
are  hereby  revoked. 

V.  No  person,  finn.  corporation, 
partnarak^  or  otbv  baiiaasa 
orga^satioa.  ariwAer  in  tiia  United 
States  or  etsewheia,  witbopt  prior 
disclosure  and  spedfic  autiunizatioB 


from  Ae  CMBce  of  Export  Lioaaiiag. 
sbaiL  with  respect  to  US  migim 
coBiBodiliea  «nd  teckatoal  ^ote,  db  aif 
of  the  bUow^  acta,  dinc^  or 
indirectly,  orcanry  on  noytiatiaas  witk 
respect  tkento.  in  any  aanoBr  or 
capacity,  on  behalf  of  or  in  any 
associfltioB  with  any  Respoadeat  or  aay 
related  person,  or  wheseby  any 
Respondent  or  related  person  may 
obtain  any  benefit  therefrom  or  kava 
any  interest  or  participation  dierein, 
directly  or  in^pectly: 

(a)  apply  for,  obtain,  transfer,  or  use 
any  license,  Shipper's  Export 
Declaration,  bill  of  lading,  or  other 
export  control  document  relating  to  any 
export,  reexport,  transshipment,  or 
diversion  of  any  connnodity  or  technical 
data  exported  in  whole  or  in  part,  or  to 
be  exported  by,  to,  or  for  any 
Respoadeat  or  Delated  person  denied 
export  privilesea.  or 

fb]  order,  buy.  receive,  use.  seU, 
deliver,  store,  dispose  of,  forwnd, 
transport,  fiaaace  or  otherwise  sexrice 
or  participate  in  any  export  reexport, 
transshipment  or  diversion  of  any 
commodity  or  technical  data  exported  or 
to  be  exported  from  the  United  States. 

VL  By  Order  of  April  10.  llM»4S0Fed. 
Reg.  15206^  Apdl  17. 1965).  as  modified 
on  June  4, 1966  (50  Fed.  Reg.  MSW.  )ibk 
11, 1985)  )osef  Forstner,  individually  aad 
doing  business  as  Forson  Elektronisebe 
Geraete  GmbH,  and  othen  were  denied 
all  privileges  of  participating  in  aay 
manner  or  capacity  in  the  export  of  U.S.- 
origin  commodities  and  technical  data. 
This  indefinite  denial  order  was  to 
remain  in  effect  until  the  Respwidents 
fomished  responsive  answers  to  the 
written  interrogatories  and  produced  the 
requested  reports,  or  until  they  gave 
adequate  reason  for  their  faikve  or 
refusal  to  do  so  or  until  five  years  from 
the  date  of  that  Order,  whichever 
occurred  first.  Upon  approval  this  Order 
will  constitiitesuch  final  dispoaitioa  of 
the  adaifliistrative  procttdiqg  iaitialod 
by  the  agency  as  a  result  of  its 
investigation  relating  to  the  matters 
which  gave  rise  to  the  iodefiiute  denial 
order.  The  indefinite  deaiai  Order  of 
April  5, 1985  (50  Fed.  Reg.  tSlOt,  Ap4 
17, 1985),  as  modilied  by  Order  of  June  4, 
1905  (50  Fed.  Reg.  24558,  June  11, 1965] 
win  be  superceded  and  revoked  whoi 
this  Order  becomes  eSective.  Review  of 
the  record  velatmg  to  the  Respondeats 
origisaMy  named  in  that  Order  reflect 
that  all  have  now  been  addressed.  The 
following  entries  wfll  be  ddetsd  froai 
the  said  Table: 

Joseph  Forstner,  individually  and  doing 
trasiness  as  Forson  Elektronische 
Geraete  GaibH.  Rreinteofia1ats<raaae 
183.  A-1120  Vienna,  Austria 


FudM  GmbH,  a/k/a  r.R.  taektwuiedie 
Geiaata  GbkiH,  Schoeiwnouierstrasse 
TS7,  A-tl2B,  Vienna,  Aastiia 

F,F.  SektroBisciie  Geraete  GmbH,  a/lc/ 
a/  Pndis  GinfcM, 

Schoenbraimerstrasse  237.  A-1120, 
Vienna,  Aostria. 

From  the  effective  date  of  tills  Order  it 
alone  will  be  the  basis  for  any  entry  on 
fte  TaUe  of  Denied  Orders  until 
modified  (15  C.F.R.  Part  388  (Supp.  No.  1, 
19875). 

VH.  This  Order  as  affirmed  or 
modified  shafl  become  effective  upon 
entry  of  Ae  Secretary's  final  action  in 
this  proceeding  parsnant  to  the  Act  (SO 
U.S.C.App.fM12(cKlJ). 

Date:  May  3. 1988. 
Hugh  ).  Dolao. 
Administrative  Law  fudge. 
[PR  Doc.  88-12916  Filed  fr-8-88: 8:45  am] 
BHXNte  coos  ssis-or-« 

Inlarnalioniff  Tkvda  Adiiiliiiali  aVon 

Caribbaan  Baain  BaaifMas  ProwwMow 
Council;  Chanoa  InllaallaQ  Location 

AOCNOES:  International  Trade 
Administration  and  the  Office  of  tba 
U.S.  Trade  Representative. 

tUHUMcr.  This  is  the  second  meeting  of 
the  Caribbean  Basin  Business  Promotion 
Council  (Council).  The  Council  consists 
of  28  private  sector  members  and  eight 
U.S.  Government  representatives  and 
was  established  to  advise  the  Secretary 
of  Conuneroe  en  matters  pertfnent  to 
implementation  of  the  Caribbean  Basin 
Initiative  (CBI).  The  Council's  advice 
will  also  be  forwarded  to  the 
interagency  CBI  Task  Force. 

Time  and  Place 

lane  17, 1988  from  ftOO  ajB.  to 
approximately  5:30  pjn.  The  meeting 
will  take  place  in  Room  "C  at  the 
Sands  Hotel  Highway  187.  Isla  Verde. 
Carolina.  Puerto  Rico.  Tlie  Sands  Hotel 
is  approximately  a  five-aunate  cfrive 
from  tlie  Luis  Munox  Rivera 
International  Airport 

Propoaad  Agenda 

1.  Discussion  of  Puerto  Rioo's 
Caribbean  De¥eiopment  («36)  Proynni 
as  it  relates  to  economic  development  in 
the  Caribbean  Basin. 

2.  Investment  climate  reviews  of 
Barbadoa.  Costa  Rica.  Doa^dea; 
Grenada.  JanMica,  and  St  Lada 
provided  by  country  government 
representatives. 

3.  Analysis  of  CBI  investment  survey 
condartad  ^  Ae  U.&  Papas  I  aunt  «rf 
Commerce. 


4.  Review  of  Council's  worii  plan  and 
country  visit  assignments  by  Council 
members. 

5.  Discussion  on  Congressional  and 
Administration  outlook  for  CBI. 

Public  Participation 

The  meeting  will  be  open  to  public 
participation  and  a  period  will  be  set 
aside  for  oral  comments  or  questions, 
begiiming  on  or  around  54X)  p.m.  on  June 
17.  Any  member  of  the  public  may 
submit  written  comments  concerning  the 
committee's  affairs  at  any  time  before 
and  after  the  meeting.  Seating  is 
available  to  the  pubUc. 

FON  RmTMER  INFORMATION  CONTACT: 

Paul  D.  Bucher,  Caribbean  Basin 
Information  Center,  U.S.  Department  of 
Commerce,  Main  Commerce  Building, 
Room  3020,  Washington,  DC  20230. 
Telephone  (202)  377-0703.  Copies  of  the 
minutes  of  the  Council's  meeting  will 
also  be  available  at  the  above  office  30 
days  after  the  meeting. 

Date:  June  3, 1988. 
Gotdoo  Studebalcar, 
Director.  CBI  Center. 
(PR  Doc  8»-12982  Filed  6-fr.88;  8:45  am] 
aiLUNO  cooc  ISW-f*^ 


National  Ocaanic  and  Atmoapharic 
AdmkiiatratkNi 

Caribbaan  Flahary  Managamant 
Council:  Public  Maatkig 

aoency:  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 

The  Caribbean  Fishery  Management 
Council  and  its  Administrative 
Committee  will  convene  separate  public 
meetings  as  follows: 

Council — will  convene  its  63rd  regular 
meeting  at  the  Hotel  Pierre,  De  Diego 
Avenue,  Santurce,  Puerto  Rico,  on  June 
30, 1988,  at  9  a.m.,  to  discuss  the  status 
of  fishery  management  plans  (FMPs) 
under  development;  the  habitat  issue; 
regulatory  impact  review  and  other 
issues  related  to  the  Magnuson  Fishery 
Conservation  and  Management  Act  601 
Standards,  as  well  as  discuss  other 
administrative  matters.  The  public 
meeting  will  adjourn  at  approximately  5 
p.m.,  and  reconvene  July  1. 1988,  fi^m  9 
a.m.  to  noon  if  necessary. 

Administrative  Committee — ^will 
convene  at  the  Council's  office  (address 
below),  June  29, 1986,  at  2  p.m.,  to 
consider  an  auditors'  and  the  Liaison 
Fimds  reports,  as  well  as  other  matters 
related  to  the  Council's  regular 
operations.  The  public  meeting  will 
adjourn  at  6  p.m. 

For  further  inlbnnation  contact  the 
Caribbean  Fishery  Management  Council. 
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Banco  de  Ponce  Building.  Suite  1108,  Hate 
Rey,  PR  00918-2577;  (800)  753-4928. 

Date:  June  6, 1988. 
Ridioid  H.  Scfaaefer. 

Director.  Office  of  Fisheries  Conservation  and 

Management,  National  Marine  Fisheries 

Service. 

[FR  Doc.  88-12988  FUed  ft-8-88: 8:45  am] 

BHJJNO  CODE  3S10>l>-n 


Gulf  of  Mexico  Fistiary  Management 
Council:  Public  Meethtga 

aoency:  National  Marine  Fisheries 
Service,  NOAA.  Commerce. 

The  Gulf  of  Mexico  Fishery 
Management  Council  and  its 
Committees  will  convene  separate 
public  meetings  at  The  Reach  Hotel, 
Simonton  Street  at  the  Ocean,  Key 
West  FL,  as  follows: 

Council:  will  convene  July  12, 1988,  at 
8:30  a.m.,  to  discuss  committee  reports; 
review  the  stock  status  of  the  butterfish 
fishery;  discuss  revisions  to  the 
regulatory  impact  review  for  Shrimp 
Amendment  4;  review  and  make 
recommendations  on  the  Tortugas 
Shrimp  Sanctuary  Closure  (public 
testimony  beginning  at  1:30  p.m.); 
discuss  and  approve  draft  Amendment  3 
to  the  Mackerel  Fishery  Management 
Plan  (FMP),  and  review  regulatory 
alternatives  in  the  Reef  Fish 
Amendment  1  Options  Paper,  selecting 
preferred  alternatives.  The  Council  will 
recess  at  5  p.m.  On  July  13  at  8:30  a.m., 
the  Council  will  continue  discussion  of 
the  Reef  Fish  Amendment  1  Options 
Paper  and  recess  at  5  p.m.  On  July  14  at 
8:30  a.m.,  the  Council  will  review 
regulatory  alternatives  in  the  Mackerel 
Amendment  4  Options  Paper,  selecting 
preferred  alternatives,  and  review 
reports  of  the  Marine  Fisheries  Advisory 
Committee  and  South  Atlantic  Fishery 
Management  Council  reports.  The 
Council  will  adjourn  at  5  p.m. 
Committees:  will  convene  Jidy  11. 1988, 
at  1  p.m.,  with  the  Administrative  Policy 
Committee,  followed  by  meetings  of  the 
Habitat  and  Budget  Committees. 
Adjournment  is  at  5  p.m.  For  further 
information  contact  Wayne  E.  Swingle, 
Executive  Director,  Gulf  of  Mexico 
Fishery  Management  Coimcil,  Suite  881, 
Tampa,  FL  33609;  telephone  (813)  228- 
2815. 

Date:  June  6, 1988. 
Richoid  H.  Schaafer, 

Director,  Office  of  Fisheries  Conservation  and 

Management,  National  Marine  Fisheries 

Service. 

[FR  Doc.  88-12986  FUed  6-8-88;  8:45  am] 

SMJJIM  CODE  181«-tl-n 


Pacific  Fishery  Management  Cotmcl; 
Public  Meeting 

AOENCV:  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 

The  Pacific  Fishery  Management 
Council's  Groundfish  Management 
Team  (GMT)  will  convene  a  public 
meeting  on  June  20, 1966,  at  11  a.m.,  at 
the  Council's  office  (address  below),  to 
compile  technical  information  to  be 
included  in  Amendment  #4  to  the 
Pacific  coast  groundfish  fishery 
management  plan.  In  addition,  the  GMT 
will  review  information  on  landings  of 
groundfish  by  the  commercial 
groundfish  industry  and  projections  of 
catch  rates  for  the  remainder  of  1968. 
Other  issues  pertaining  to  management 
of  the  groundfish  fishery  may  be 
discussed  also.  The  pubUc  meeting  will 
adjoiun  on  June  22. 

For  further  information  contact 
Lawrence  D.  Six,  Executive  Director, 
Pacific  Fishery  Management  Council, 
Metro  Center.  2000  SW.  First  Avenue, 
Suite  420,  Portland,  OR  97201;  telephone: 
(503)  221-6352. 

Date:  June  6, 1988. 

Richard  H.  Schaefer, 

Director.  Office  of  Fisheries  Conservation  and 
Management,  National  Marine  Fisheri^ 
Service. 

[FR  Doc.  88-12990  Filed  6-8-88:  8:45  am] 

BttiJNQ  CODE  3S10-a-M 


Soutti  Atlantic  FIstwry  Management 
Council;  Putilic  Meetings 

AOENCY:  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 

The  South  Atiantic  Fishery 
Management  Council  and  its 
Committees  will  convene  separate 
public  meetings,  June  21-24, 1966,  at  the 
Holiday  Iim  on  Salter  Path  Road, 
Atlantic  Beach,  NC,  to  discuss  large 
pelaglcs,  king  and  Spanish  mackerel, 
snapper  grouper,  and  other  fishery 
management  business.  In  addition,  the 
Council's  Executive/Finance  Committee 
will  convene  to  develop  the  Council's 
1989  budget.  A  detailed  agenda  will  be 
available  to  the  public  on  or  about  June 
6,1968. 

For  further  information  contact  Robert 
K.  Mahood,  Executive  Director,  South 
Atiantic  Fishery  Management  Council, 
One  Southpark  Circle.  Suite  306. 
Charleston,  SC  29407;  telephone:  (603) 
571-4366. 


2i722 
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Date:  June  ft,  1988. 
RidMrd  H.  Sdiaafar, 

Director,  Office  of  Fisheries  Conservation  and 
Management.  Alatioaoi  Uariae  Fiahatwa 
Service. 

[FR  Doc  88-12981  Filed  8-6-«8:  8:45  amj 


WMtwn  taeHic  Hshwy 
Coundi;  PMMc  MMllnfl 


:  Natioftal  Mmmc  Raheries 
Service.  NOAA.  Coaunefce. 

The  Wntera  Pacific  Rikery         I 
Manasanent  Coooc^s  Man  McaiitmiBg 
Tean  (FilT)  vviU  convene  a  pablic 
meeting  on  |ane  14,  ISBiL  at  1  p.m..  ai  tke 
Naiiaaal  Ooeaaic  and  Atamapheric 
AdmMMBtration,  Natioaol  Mariae 
Fisheries  Service.  Hoaohilu  Laboratory. 
2570  Dole  Street.  Honalida  HL  to:  (1) 
review  remaining  final  ■toduiea  for 
inclusion  in  the  bottoiafiah  1967  annual 
report,  and  status  of  the  report  (2J 
review  leani  maftagefDeitt 
recamaendatioas  for  indosion  in  the 
annoal  report  and  sobmission  to  the 
Western  Pacific  CooncH.  and  (3)  discvss 
eAa  FMT  Easiness,  Le.  review  <kafl 
fishing  power  criteria  for  the 
Northwestern  Hawaiian  Islands 
bottomfish  vessels,  review  Bottomfish 
Amendment  2  proposed  ndes.  etc  The 
puUic  meetiag  will  adfoum  at  3  p.m. 

For  fnrdwr  infonnatieii  contact  Kitty 
Simonds,  Executive  Director,  Western 
Pacific  Fishery  Manafenant  CaanciL 
1164  Bishop  Street  Room  1405, 
Honohilu,  HI  96813:  telephone:  (808)  523- 
1368. 

Dated:  June  6, 198& 
Richard  H.  Sdia«fer, 

Director.  Office  of  Fisheries  Conservation  and 
Management,  National  Marine  Fisheries 
Service. 

(FR  Doc  88-129S2  Rled  6-8-88: 8:45  am] 
mjumcoctuw-n-m 


Winn 


of  PsnnH;  Dr.  Hovrard  E. 


On  March  7. 1988.  notice  was 
published  in  the  Fadecal  Rsgialar  (53  FR 
7224)  that  an  application  had  been  filed 
by  Dr.  Howard  E.  Winn.  Gradaate 
School  of  Oceanography,  University  sf 
Rhode  Island.  ITingslon,  Rhode  Island 
02881.  for  a  scientific  research  permit  to 
tag  endangered  marine  mammals  in  the 
Western  North  Atlantic  Ocean. 

Notice  is  iHoeby  9veB  tkat  ao  May  20. 
1988,  aa  aurimrintd  by  the  provisions  of 
the  Marine  Mammal  Pretectioa  Act  of 


1972  (»  UL&C  Oat-MW).  mat  tl» 
Endangend  SpBcies  Act  of  m3(» 
U.S.C.  1531-1543).  the  Msliiii 
Fisheries  Service  issued  «  Reimii  Cor  tlM 
above  taking,  subject  to  certain 
conditions  set  forth  theicus. 

Issuance  of  this  Permit  as  required  by 
the  BsdaoieBBd  Spedss  Act  of  1973.  is 
based  on  a  finding  that  audi  Fennit;  (1) 
was  applied  for  in  good  faith;  (2)  %nll  not 
operate  to  the  disadvantage  of  the 
endaageied  species  wkich  are  (he 
subject  of  this  Panntt:  (3]  aad  wiH  be 
consistent  with  the  puiposes  and 
policies  set  forth  in  section  2  of  the 
Endangered  Species  Act  of  1873,  This 
Permit  was  issoed  in  accordance  vrfth 
and  is  subject  to  Parts  ZZD-ZZZ  omie 
50  CFR,  the  National  Marine  Fisheries 
Service  regulaliuiis  issoed  in  accordance 
with  aad  is  subject  to  Parts  220-222  of 
Title  50  CFR,  the  Nafional  Marine 
Rsberies  Service  regulations  governing 
eiHi angered  species  penults. 

This  Permit  is  available  for  review  in 
the  following  offices: 

OfRce  ot  Protected  Resoarces  and 
Habitat  Programs.  National  Marine 
Fisheries  Service,  1825  Connecticut 
Avenue.  NW.,  Suite  805.  Wasbii^^ea. 
DC202S5:and 

Director,  NortiMSt  ttm^im,  Natioml 
Marine  Fisberias  Service,  Federal  tU^ 
14  Elm  Street  Glowcesler, 
MassacbuseSta  MOaa 


Nancy  Fa 

Acting  Assiatart  Adtninistratar  far  FSsherfes. 

National  MttrineKaherieaSerrkx.    . 

(FR  Doc  88-12973  FUed  B-«-88;  8:4fi  am) 
sajjNQ  COOK  Mw-as-a 


NationolT( 


Intent 

Ucanar,  Miaco 
Conwctlon 

In  the  notice  which  appaased  an. 
Monday.  May  23. 1968.  VoL  53.  Na.  991  al 
page  18331.  FR  doc  88-U46& 

(1)  In  ]iae4  A  5  delete  "feint  owner  of 
the  invention,"  and; 

(2)  In  liae  19  delete",  and  to  Minco". 

Doa^aaI.raaiphie. 

Associate  Director.  Off  ice  of  Federal  Patent 
Licensing,  National  Technicad  b^anaattoa 
Service,  U.S.  Department  ofCoauaene. 

tFR  Doc  8»>1293S  Fdad  «-«-8B;  8«  a^ 


Cocpaof  EngkiaarSi  OapartmoNlaf 
ttwi 


Intantlo  Prepare  a  Draft 
Supplamantal  Eiivb  onmawM  ItnpMst 
tmariQfarol 


Ctt|;IM 

U.S.  Anny  Corps  of  BngiBeers. 


DoD. 

action:  Netioe  «l  iateat 


;  The  action  being  taken  is  an 
evafuatjon  of  the  alternatives  for  tbe 
prevention  of  fiirther  erosion  of  the 
Ocean  Qty,  New  Jers^  beach  and  the 
improvement  of  navigation  fti^ygH  the 
adjacent  Great  E^  Harbor  lolet  Hie 
purpose  of  any  coosequenl  work  would 
be  to  stabilize  the  shoreline  at  a 
predetermined  width,  to  provide  shore 
property  protection,  and  to  lessen  the 
hazards  of  inlet  navigaSen. 

FON  FURTMCR  INFORMATION  COfrrRCn 
Questions  regarding  the  DSEIS  should 
be  addressed  to  Dr.  Tenio  Sugliuia, 
(215)  597-4833.  U.S.  AoBy  Ce^  of 
Engineers,  US.  Custom  House,  CENAJ^ 
PLr^  2nd  and  Chestnut  Streets, 
Philadelphia.  PA  19HI6-2991. 

SUFPLEMENTiMV  information: 

1.  Proposed  Aedon 

a.  The  proposed  document  evaluates  a 
study  area  approximately  8  miles  in 
length  and  indudes  <!ie  land  between 
Surf  Road  and  SOdi  Street  in  Ocean  City. 
This  area  is  subject  todai^  and  storm 
wave  action  wnioi  create  swere  beach 
erosion  problems.  Hazardous  navigation 
oencStioRS  exist  in  Great  Egg  Harbor 
Inlet  doe  to  shallow  alioahi  in  the 
channel.  These  nioals  are  causing 
mcident  waves  to  break  making 
negotiation  of  ^kt  diannd  by  boaters 
difficult  in  most  sea  comfitions  and 
nearly  impossftle  during  storms. 

b.  Tlie  authority  for  the  proposed 
project  is  tite  cuminlttee  resolution  of 
December  15, 1970  under  the  provisions 
of  section  201  of  Pub.  L  89-29B  as 
presented  in  H.D.  91-160  and  as 
reauthorized  with  a  provision  for 
construction  of  separable  elements 
under  section  831(1)  of  the  Water 
Resources  Development  Act  of  1966 
(Pub.  L«9-e62;. 

2.  AUemalivas 

In  addition  to  the  no  action  alternative 
the  aitemalives  considered  for  the 


correction  of  die  beach  erosion  aad  of 
the  hazardous  channel  navigation  feO 
into  structural  and  non-structural 
categories.  The  structural  measures  to 
correct  the  beach  erosion  include 
bulkheads,  seawall,  revetments, 
offshore  breakwaters,  groins,  beach 
restoration/nourishment  and  beach 
silk.  Nonstiactural  measures  are  flood 
insurance,  developmeirt  regulations,  and 
land  acquisition.  Hie  structural 
measures  to  improve  channel  navigation 
are  jetties  and  periodic  dredging  of  the 
inlet  NoD-stnictural  measures  include 
waiting  for  the  tides,  periodic  channel 
survey  and  marking,  boater  relocation, 
regulated  usage,  and  improving 
navigation  aids. 

S-Scopiag 

a.  Initial  studies  which  consist  of  a 
Environmental  Statement  (September 
25, 1970),  a  Draft  Navigation  Impact 
Study  (October  18, 1976  fiHng  date  in  the 
-Fedsval  Register),  and  a  Beach  Erosion 
Control— Navigation  Study  (completed 
in  Decerabw  IflBS  for  the  New  Jer^ 
Department  of  Environmental 
Protection)  were  prepared  by  the  Corps 
of  Engineers  for  this  study  area. 

b.  The  anticipated  scoping  process 
will  involve  preliminary  coordination 
with  Federal  State,  and  local  agendes. 
Participation  of  the  general  public  and 
other  interested  parties  and 
organizationa^U  be  invited  by  means 
of  a  puUic  nolce.  Based  on  the  input  of 
these  agencies  and  the  interested  public^ 
a  decision  to  have  a  formal  scoping 
meeting  will  be  made. 

c.  The  significant  issues  and  concerns 
that  have  been  identified  include  the 
impacts  of  the  project  on  acquatic  biota, 
water  quality,  intertidal  habitat  shallow 
water  habitat  cultural  resources,  and 
economics. 

4.Availabifity 

It  is  estimated  the  DSEIS  will  be  made 
available  to  the  public  in  December 
1988. 
Robert  L.  Call^ari. 

Chief,  Planning  Division. 

(FR  Doc  88-12834  Filed  6-8-88: 8:45  am) 
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Department  of  the  Navy 

Naval  Itoaaarch  Advlaory  Committea; 


UMI 


Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  App.),  notice  is  hereby  given  that 
the  Naval  Research  Advisory 
Committee  Panel  on  the  Role  of 


Uraaanaad  Vehicles  in  Support  of  Naval 
WarCsre  wifl  meal  on  June  30  thiough 
July  1, 1988.  The  neettng  will  be  held  at 
the  Office  of  the  Chief  of  Naval 
Research,  800  North  Quincy  Street 
Ariington.  Virginia.  The  meeting  wiU 
commence  at  9:00  a.m.  and  terminate  at 
4K)0  p.m.  on  )une  30;  and  commence  at 
8:00  a.m.  and  terminate  at  4KX)  p.m.  on 
fuly  1, 1988.  All  sessions  of  the  meeting 
will  be  closed  to  the  public. 

The  purpose  of  the  meeting  is  to 
provide  briefings  for  the  panel  members 
on  remotely-operated  and  autonomous 
vehicle  technology.  The  agenda  will    . 
include  technical  briefings  and 
discussions  addressing  current  state-of- 
the-art  in  remotely-operated  and 
autonomous  vehicle  technology,  and  the 
operational  utility  of  such  platforms  in 
support  of  naval  warfare  objectives. 
These  briefings  and  discussions  will 
contain  classified  biformation  that  is 
specifically  audibrized  under  criteria 
established  by  Executive  Order  to  be 
kept  secret  in  the  interest  of  national 
defense  and  is  in  feet  property  classified 
piffsuanl  to  such  Executive  O^er.  The 
classified  and  nondassified  matters  to 
be  discussed  are  so  inextricably 
intertwined  as  to  preclude  opening  any 
portion  of  the  meeting.  Accordingly,  the 
Secretary  of  the  Navy  has  determined  in 
writing  that  the  public  interest  requires 
that  all  sessions  of  the  meeting  be 
closed  to  the  public  because  they  will  be 
concerned  with  matters  listed  in  section 
552(b)(1)  of  title  5,  United  States  Code. 

For  further  information  concerning 
this  meeting  contact  Commander  LW. 
Snyder,  U.S.  Navy  Office  of  Naval 
Research,  800  North  Quincy  Street, 
Arlmgton.  VA  22217-5000,  Telephone 
Number  (202)  696-4870. 

Date:  June  6, 1968. 
)aiMM.VIi^ 

Lieutenant,  US.  Naval  Reserve,  Alternate 
Federal  Register  Liaison  Officer. 

(FR  Doc.  88-12947  Filed  6-8-88;  a-45  am] 


DEPARTMENT  OF  EDUCATION 

Proposed  Information  CoOactioR 
Raquaats 

AO0ICV:  Department  of  Education. 
action:  Notice  of  i¥oposed  Information 
Collection  Requests. 

StJMMARY:  The  Director.  Information 
Technology  Services,  invites  comments 
on  the  proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1980. 


DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  July  11. 
1988. 

ADORESSES:  Written  coBunents  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Attention:  Jim  Houser,  Desk  Officer, 
Department  of  Education.  Office  of 
Management  and  Budget  726  Jackson 
Place,  NW.,  Room  3208.  New  Executive 
Office  Building,  Washington,  DC  20503. 
Requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Margaret  B.  Webster, 
Department  of  Education.  400  Maryland 
Avenue,  SW.,  Room  5624,  Regional 
Office  BuUding  3,  Washington,  DC 
20202. 

FOR  FURTHm  WFORMATION  CONTACT 
Margaret  E  Webster  (202)  732-3915. 
SUPPLEMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  Chapter  35)  requires  that 
the  Gtffice  of  Management  and  Budget 
(OMB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  piupose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations. 

The  Director,  Information  Technology 
Services,  publishes  this  notice 
containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested. 
e.g.,  new.  revision,  extension,  existing  or 
,  reinstatement  (2)  Title:  (3)  Frequency  of 
collection;  (4)  The  affected  public:  (5) 
Reporting  burden;  and/or  (6) 
Recordkeeping  burden;  and  (7)  Abstract. 
OMB  invites  public  comment  at  the 
address  specified  above.  Copies  of  the 
'requests  are  available  from  Margaret 
Webster  at  the  address  specified  above. 

Dated:  )une  6, 1968. 
Carlos  U.  Rica, 
Director  for  Information  Technology  Services. 

Office  of  Special  Education  and 
RehabiliUdve  Services 

Type  of  Review:  NEW 

Title:  The  Evaluation  of  the  . 
Rehabilitation  Services 
Administration  Training  Program 
for  Interpreters  for  Deaf  Individuals 

Frequency  One  time  only 
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Affected  Public  Individuals  or 
households;  S.tate  or  local 
governments;  non-profit  institutions 
Reporting  Burden: 
Responses:  985 
Burden  Hours:  908 
Recordkeeping: 
Recordkeepers:  0 
Burden  Hours:  0 
Abstract;  This  study  will  collect 

information  from  individuals,  deaf  - 
referral  centers/agencies, 
Vocational  Rehabilitation  offices, 
-aiid  Interpreter  Tkvining^  Programs 
under  the  Rehabilitation  Act  of 
1973,  as  amended.  The  Department 
will  use  the  information  to 
determine  the  need  for  interpreters 
for  deaf  persons  and  to  evaluate  the 
effectiveness  of  Federal  funded' 
training  programs. 

Office  of  Special  Educatkn  and  . 
RefaahOitadve  Services  | 

Type  of  Review:  Extension 
Title:  List  of  Hearing  Officers 

Recordkeeping 
/Vie^uency:  Annually 
Affected  Public:  State  or  local  ; 

governments 
Reporting  Burden: 
Responses:  0  '  \ 

Burden  Hours:  0 
Recordkeeping:  j 

,  Recordkeepers:  16,000  i 

Burden  Hours:  1.600 
Abstract-  This  list  is  used  by  State 

public  agencies  receiving  Education 
of  Handicapped  Act.  Part  B  funds. 
The  information  is  used  to  inform 
interested  parties  of  the  training 
and  abilities  of  persons  serving  as  ~ 
impartial  hearing  ofiicen. 

Office  of  Special  Education  and 
Rehabilitative  Services 

Type  of  Review:  NEW 

Title:  Data  Collection  Forms  for 

Evaluation  oflndependent  Living 
Services 
Frequency:  Annually 
Affected  Public:  State  or  local 

governments;  non-proflt  institutions 
Reporting  Burden: 
Responses:  170 
Burden  Hours:  2,252 
Recordkeeping: 
Recordkeepers:  0 
Burden  Hours:  0 
Abstract  These  forms  will  be  used  by 
Independent  Living  Centers  that 
have  been  funded  under  Title  VIL 


Part  B  of  the  Rehabilitation  Act  of 
1973,  as  amended.  The  Department 
will  use  the  information  to 
determine  grantee  compliance  with  - 
Independent  Living  Center 
standards. 

(FR  Doc  86-13014  Filed  d-«-88;  8:45  am) 
■UJNQ  COOC  ' 


[CRMNaMJttSA] 

NotiM  RiopMiing  th#  OoMnQ  Dste  fof 

r«n«nilHM  Of  AfipilGSUUIW  rUr  9ISV9  ' 

and  Mum-Steto  Prolwts  for  0»af4lb)d 
Chidrwi  and  Youth  Undw  ttM  S«rvlcM 
for  Doaf-Bind  CtiMdran  and  Youth 
Program  for  Flacal  Yaar  1988 

Puipaee:  On  November  18..  1987.  the 
Office  of  ^}ecial  ^ucation  and 
Rehabilitative  Services  (OSERS), 
published  a  notice  in  the  Federal 
Register  at  52  FR  4433?  establishing 
February  19, 1968  as  the  deadline  for  the 
transmittal  of  applications  for  FY' 1988 
awards  under  the  Services  for  Deaf- 
Blind  Children  and  Youth  program. 
Priority  1:  State  and  Multi-State  Projects 
for  Deaf-Blind  Childrien  and  Youth 
(CFDA  Na  84.025A].  The  competition  is 
being  reopened  to  accommodate 
requests  from  certain  States  that  are 
being  served  presently  through  a 
continuation  grant  to  a  Multi-State  Deaf- 
Blind  Service  Project  and  wish  to  apply 
independently  or  that  are  receiving  no 
services. 

Deadline  for  Transmittal  of 
Applications:  July  12, 1988. 

Applications  Available:  June  10, 1988 

Available  funds:  $iOO,000 

Estimated  A  verage  A  ward:  $100,000 

Project  Period:  Up  to  36  months 

Applicable  Regulations:  (a)  The 
regulations  for  the  Services  for  Deaf- 
Blind  Children  and  Youth  Program,  34 
CFR  Part  307;  (b)  the  Education 
Department  General  Administrative 
Regulations  (EDGAR).  34  CFR  74,  76, 77, 
78  and  79;  and  (c)  the  annual  funding 
priority  for  this  program. 

for  Applications  or  Infdrmation: 
Severely  Handicapped  Branch,  CNvision 
of  Educational  Services.  Office  of 
Special  Education  Programs, 
Department  of  Education,  400  Maryland 
Avenue,  SW..  (Switzer  Building,  Room 
3511-M/S  3409).  Washington,  DC  20202. 
Telephone  (202)  732-1177. 

Program  Anthotity:  20  U.S.C.  1422. 
Dated:  June  8, 1968. 
L  Michael  Harrell, 

Acting  Assistant  Secretary.  Office  of  Special 
Education  and  Rehabilitative  Service: 
[FR  Doc.  88-13015  Filed  6-6-68;  8:45  am)  -   .  ■   ] 
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ENVIRONMENTAL  PROTECTION 
iMSENCY 

[FflL-3d94-1] 

Prevention  of  Significant  Detarloratlon 
of  Air  OuaMy  (PSOk  FInai 
Datarmlnatlona 

AOCMCV:  United  States  Environmental 
Protection  Agency. 

ACTKNl:  Notice  of  final  actions. 


R  The  purpose  of  this  notice  is 
laaitneunee  that^tween  November  1.- 
\9W  and  ;^pril  aft  1968.  the  New  York 
State  Department  df  Environmental 
Conservation  (NYSIKC)  issued^our 
filial  determinations  and  tiie  New  Jersey 
Department  of  Environmental  Protection 
(N^ffiP). issued  two  final  determinations 
pursuant  to  the  Prevention  of  Significant 
Deterioration  of  Air  Quality  (PSD) 
regulations  codified  at  40  CFR  52.21. 

DATIS:  The  effective  dates  for  the  above 
determinations  are  delineated  in  the 
following  chart  (See  wpnxmanuc/ 

Fon  FuirrMCR  iNFOfMHA-noN  contact: 
Mr.  Steven  C.  Riva.  Chief,  Air  and 
Environmental  Applications  Section, 
Permits  Administration  Branch,  Office 
of  Policy  and  Management,  U.S. 
Environmental  Protection  Agency, 
Region  II  Office,  26  Federal  Plaza,  Room 
432,  New  York,  New  York  <b27ft  (212) 
264-4711. 

SUPPLEMENTARY  INPORMATKM:  Pursuant 
to  the  PSD  regulations,  the  NYSDEC  and 
the  NJDEP  have  made  final 
determinations  relative  to  the  sources 
listed  below: 

'    This  notice  lists  only  the  sources  that 
have  received  final  PSD  determinations. 
Anyone  who  wishes  to  review  these 
determinations  and  related  materials 
should  contact  the  following  offices: 

NYSDECActions 
New  York  State  Department  of 
Environmental  Conservation, 
Division  of  Air  Resources,  Source    • 
Review  and  Regional  Support 
Section,  50  Wolf  Road,  Albany, 
New  York  12233-0001 

NJDEP  Actions 
New  Jersey  Department  of 
Eavironmental  Protectitm,  Division 
of  Environmental  Quality,  Bureau  of 
Engineering  and  Technology,  401 
Bast  State  Street  CN  027  Trenton. 
New  Jersey  06625 

If  available  puriBuant  to  the 
Coaaolidated.Permit  Regulations  (40 
.CFR^ECt  124).  judicial  review  of  these 


determinations  under  section  307(bMl) 
of  the  aean  Air  Act  (the  Act)  nay  be 
sought  only  by  the  fiUng  of  a  petition  for 
review  in  the  United  States  Court  of 
Appeals  for  the  appropriate  circuit 
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within  60  dejrs  from  the  date  on  which 
these  determinations  are  puUished  in 
the  F<ader«l  Register.  Under  section. 
30^H4  of  the  Act  diese 
determinatioDS  ^ah  not  be  subject  to 


later  judicial  review  in  dvil  or  criminal 
proceedings  for  enforcement. 

William ).  MuszynaU. 

Acting  Regional  AdminiatnUor. 


Metal  Container  Corp„ 

Bergen  County 

WES  Qleucestet  Oompwy 

Eastman  Kodak.  Oo . 

TBQ  Cogonaraliow  Owporafcm.. 

MtMoy  Cogeneralion  Assodate.. 


NewYortc 

wWjQfinKMt  Now 


UAk^a  ^  II  1 1  ai      J 


Yoffc 


voifc 
Colonle.  New  Yoffc 


r^i|ea  oeaonpeae 


InMMton  d  a  bewerags  can  autace  coellnB  factSty.. 

Consinjction  of  (our  715  tons  par  day  munidpel 
waste  indneralara,  lour  bna  sHoa,  a  iarroaa  metal 
shredder,  and  a  20,000  gallon  ol  storage  lank. 

ConaMdoN  at  (mo  287.5  tons  par  day  munldpal 
waale  incinerators,  one  Kme  storage  aikh  and  ash 


^^m^nmnn  oi  ■  iHNJwyiapnic  Mm  ooinf .. 


Constnicton  ol  a  48.0  MW  coQawaralon  facBly  con- 
sisting of  two  natural  gas  kjrtine  generators  and 
one  steaia  katekia  generator. 

Construction  of  a  26  MW  gas  turtwie  and  deactiva- 
tk)n  of  (our  existing  boitefs. 


(Reviewing 
agency 


NYSOEC 
NJDEP 

NJOEP 

NYSOEC 

NYSOEC 

Nvsoec 


rffiai  acoon 


PSO  ParwS 
Approval 

PSOf>aiii« 
Appro«a( 

PSO  Pern* 
Approval 

PSONon- 


Oolsfininstion 
PSOF^anaN 
Approval 

PSONon- 

ApplicabiHy 


of 
flnal  action 


11/30/87 
12/23/87 

1/14/88 

2/17/88 

4/3/88 

4/13/88 


[FR  Doa  8»-12Sn  Rled  6-8-68C  &-4S  am] 


[OPP-00262;  FRL-9394-5] 


Stata-FIFRA  iaouaa  Raaaarch  and 
EvahMOon  Qraup  (SFIREQ);  Opan 
MaaVngof  WofUngCommitlea 

AQENCV:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 


SUMMARV:  There  will  be  a  two-day 
meeting  of  the  State  FIFRA  Issues 
Research  and  Evaluation  Group 
(SPIREG).  The  meeting  will  be  open  to 
the  public. 

DATE:  Monday.  July  18  and  Tuesday, 
July  la  1988,  beginning  at  8:30  a.m.  each 
day  and  ending  by  3:30  pjn.  on  Tuesday. 
July  Ml 

ADIwtEEt:  The  meeting  «vill  be  held  at: 
Hyatt  Regency— Crystal  City.  2799 
Jefferson  Davis  Highway.  Arlington.  VA 
22202.  (703)  486-1234. 


FOR  PUMrfNEN  8««NaMTI0N  CONTACT 
By  mail.  Philip  R  Gray.  Jr.,  Office  of 
Pesticide  Programs  (TS-766C). 
Environmental  Protection  Ageticy,  401 
M  St,  SW..  Washington,  DC  204ea 
Office  location  and  telephone  number 
Rm.  1115C,  CM  #2, 1921  Jeffer^ 
Davis  Highway,  Ariington,  VA,  (703) 
557-7096. 

aUPPt^MENTARV  mponmation:  This  will 
be  the  diirty-fiM  meeting  of  the  fuU 
Group.  The  tentative  agnida  dius  far 
includes  the  following  topics: 

1.  Action  items  from  die  March  1988 
meeting  of  SPIREG. 

2.  Re^onal  reports. 

3.  Working  Committee  reports 


.    4.  Odier  topics  wMch  liiay  arise. 

Dated:  June  2. 198B. 
Douglas  D.  Campt 

Director.  Office  of  Pesticide  Programs. 
[FR  Doc.  8ft-129B2  Filed  6-6-88: 8:45  am] 


FEDERAL  MARfTIME  COMMISSION 
Notica  of  AgraamBfit(a)  Filad 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  die  filing  of  the 
foUowiag  agreement(8)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC.  Office  of  tiie  Federal 
Maritime  Commission.  1100  L  Street 
NW,  Room  10325.  Interested  parties  may 
submit  comments  on  each  agreement  to 
the  Secretary.  Federal  Maritime 
Commission,  Washington.  DC  20573. 
witiiin  10  days  after  the  date  of  the 
Federal  Register  in  which  this  notice 
appears.  TbeTequirements  for 
comments  are  found  in  i  572.803  of  Tide 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  commimicating  with  the 
Commissioo  regarding  a  pending 
agreement 

Agreement  No,:  20Z-O10780-O02 
Title:  Israel  Westbound  Conference 
Parties:  Zim  Israel  Navigation  Co,  Ltd., 

Farrell  Lines.  Inc..  Lykes  Bros. 

Steamship  Company,  faic. 
Synopsis:  lie  proposed  amendment 

woidd  conform  the  agreement  to  die 

Commission's  requiresNDts 

concerning  Service  Contract 

provisions. 


Agreement  Noj  20fr-O11150-001 

Title:  Atiantic  Westbound  Stabilization 

Agreement 
Parties:  North  Europe-U.S.  Atlantic 

Conference.  South  Europe/U.S.A. 

Fteijjit  Conference,  North  Europe-U.S. 

Gulf  Freight  Association 
Synopsis:  llie  proposed  amendment 

would  conform  the  agreement  to  the 

Commission's  requirements 

concerning  Service  Contract 

provisions. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  June  6, 1968. 
Tony  P.  KomiDotii, 
Assistant  Secretary. 
[FR  Doc.  88-12974  Filed  0-8-88;  8:45  am] 

BIUJNG  CODE  (TSe-ei-M 


Ooaan  Froiotit  Forwarder  Ucanaa 
nevocaiHxn,  fanoair  rraigni.  mc 

Notice  is  hereby  given  that  the 
following  ocean  freight  forwarder 
licenses  have  been  revoked  by  the 
Federal  Maritime  Commission  pursuant 
to  section  19  of  the  Shipping  Act  of  1984 
(46  U.S.C  app.  1718)  and  Uie  re^[ulations 
of  the  Commission  pertaining  to  the 
licensing  of  ocean  freight  forwarders,  46 
CFR  Part  Sia 
License  Number:  1514 
Name:  Pandair  Frei^t.  Inc. 
Address:  1055  Post  Road,  Fairfield.  CT 

06430 
Date  Revoked:  May  6. 1988 
Reason:  Surrendered  license  voluntarily 
License  Number  2823 
Name:  Joseph  Frank  Rraile  dba  JFF 

International  Forwatding 
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Address:  2132A  E.  Dominguez  St.,  Long 

Beach.  CA  90810 
Date  Revoked:  May  17, 1988  I 

Reason:  Surrendered  license  vohuitarily 
License  Number  2460 
Name:  Centurion  Shipping  Co.  Ltd. 
Address:  1200  Main  St.,  Bridgeport,  CT 

06601 
Date  Revoked:  May  20, 1988 
Reason:  Surrendered  license  voluntarily 
Robert  G.  Draw. 

Director.  Bureau  of  Domestic  Regulation. 
[FR  Doc  88-12952  Piled  d-8-88;  8:45  am] 

WLUNO  COOE  (TSIHtl-ll 


FEDERAL  RESERVE  SYSTEM 

Eastern  Iowa  Bancshares,  Ltd,  et  aL; 
Formations  of;  Acqulsittons  by;  and 
Mergers  of  Bank  Hokflng  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
§  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
appUcation  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Goyernors.  Interested  persons  may 
expf«s8  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  appUcation  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  July  1. 
198& 

A.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Eastern  Iowa  Bancshares,  Ltd., 
Cascade,  Iowa;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Onslow 
Savings  Bank,  Onslow,  Iowa. 

2.  First  Wisconsin  Corporation, 
Milwaukee.  Wisconsin;  to  acquire  100 
percent  of  the  voting  shares  of  Century 
Bancorp,  Inc.,  Circle  Pines,  Minnesota, 
and  thereby  indirectly  acquire 


Centennial  Bank,  Circle  Pines, 
Minnesota. 

3.  Lincoln  Financial  Corporation,  Fort 
Wayne,  Indiana;  to  acquire  100  percent 
of  the  voting  shares  of  Peoples 
Bancshares  Corporation,  Van  Wert, 
Ohio,  and  thereby  indirectly  acquire  The 
Peoples  Bank  and  Trust  Company,  Van 
Wert.  Ohio. 

Board  of  Governors  of  the  Federal  Reserve 
System,  June  3, 198a 
JanwsMcAfM, 

Associate  Secretary  of  the  Board. 
(FR  Doc.  88-12946  Filed  6-fr-«8: 8:45  am] 

BHJJNQ  CODE  U10-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control 

Project  Grants  for  Preventive  Healtti 
Services;  Sexually  Transmitted 
Diseases  Prof  sssionai  Education 
Program  Announcement  and  Notice  of 
AvaUability  of  Funds  for  Fiscal  Year 
1988 

Introduction 

The  Centers  for  Disease  Control 
(CDC)  announces  the  availability  of 
funds  for  Fiscal  Year  1988  to  (1) 
supplement  current  project  grants  for 
Sexually  Transmitted  Diseases  (STD) 
Prevention/Training  (P/T)  Centers  to 
provide  funds  for  Acquired 
Immunodeficiency  Disease  Syndrome 
(AIDS)  professional  education  training 
programs  and  (2)  establish  one  new  STD 
P/T  Center  under  the  professional 
education  component  of  the  STD 
Research.  Demonstrations,  and  Public 
and  Professipnal  Education  Grant 
Program  which  includes  AIDS 
professional  education  training. 

COFA  Number  and  Regulatioo 

The  Catalog  of  Federal  Domestic 
Assistance  Number  is  13.978. 
Regulations  governing  Grants  for  STD 
Research.  Demonstrations,  and  Public 
and  Professional  Education  are  codified 
in  Part  51b,  Subparts  A  and  F  of  Title  42, 
Code  of  Federal  Regulations. 

Authority 

This  program  is  authorized  by  section 
318(b)  of  the  Public  Health  Service  Act 
[42  U.S.C.  247c(b)],  as  amended;  section 
301(a)  [42 U.SC.  241(a)],  as  amended. 

Objective 

The  objective  of  these  awards  is  to 
support  professional  training  programs 
of  STD  clinical  patient  management  and 
AIDS  educatio%within  the  national 
network  of  STD  P/T  centers.  This  will 
be  accomplished  primarily  by  training 


health  care  professionals  (both  public 
and  private  sector),  physicians-in- 
training,  key  program  staff  of  AIDS 
Prevention  Programs,  and  selected 
others  in  concepts  and  procedures 
related  to  the  prevention  of  AIDS  and  in 
the  diagnosis,  management,  prevention, 
patient  counseUng,  standards  of  care, 
and  program  development  related  to 
STD  control. 

Eligible  Applicants 

'  Eligible  applicants  for  the 
supplemental  funds  are  the  STD  P/T 
centers  (Baltimore,  Birmingham, 
Chicago,  Cincinnati,  Dallas,  Denver, 
Long  Beach,  Newark,  San  Juan,  and 
Seattle)  presently  receiving  grant  funds. 

Eligible  apphcants  to  establish  a  new 
training  center  are  official  public  health 
agencies  of  State  and  local  governments, 
in  the  Northeastern/New  England  Area 
(Connecticut,  Maine,  Massachusetts, 
New  Hampshire,  New  Jersey,  New  York, 
Rhode  Island,  and  Vermont)  or  the 
Western  Area  (Arizona,  Califbmia, 
Utah.  Hawaii.  Nevada,  the  Northern 
Mariana  Islands,  American  Samoa,  the 
Federated  States  of  Micronesia.  Guam, 
the  Republic  of  the  Marshall  Islands, 
and  die  Republic  of  Palau). 

Applications  are  being  limited  to  the 
official  State  and  local  health  agencies 
because  of  the  emphasis  on  pubUc 
health  management  clinical  training  in 
full-time  STD  dinics,  and  STD  disease 
intervention  and  control 

Priority  consideration  will  be  given  to 
funding  one  new  STD  P/T  center  in 
either  of  the  above  areas  where  the  site 
of  the  facility  is:  (1)  In  a  high  bicidence 
area  of  reported  AIDS  and  STD  oases 
relative  to  all  other  States  and  major 
cities  in  the  nation  or  is  close  enough  to 
one  or  more  high  incidence  areas  that 
prospective  trainees  from  such  areas  are 
unlikely  to  view  either  the  distance  or 
the  transportation  options  as  barriers  to 
the  training  provided;  and  (2)  located 
beyond  150  miles  of  an  existing  STD  P/T 
center  to  avoid  the  competition  for 
trainees  that  is  likely  to  occur  within 
such  a  shared  catchment  area. 

Availability  of  Funds 

Approximately  $800,000  Is  available 
for  Fiscal  Year  1988  under  this 
announcement.  Funding  estimates 
outlined  may  vary  and  are  subject  to 
change. 

Supplemental  Applicationa — 
Approximately  $500,000  to  $600,000  will 
be  available  in  Fiscal  Year  1968  to  fund 
up  to  ten  supplements  to  existing  STD 
P/T  centers  with  an  average  award  of 
$50,000  to  $60,000.  Funding  it  expected 
to  be  awarded  on  or  about  JSeptember  1, 
198& 


Competing  Applicationa— 
Approximately  $20a000  to  $300,000  is 
expected  to  be  awarded  to  fund  one 
new  STD  P/T  center  and  funding  is 
expected  to  be  awarded  on  or  about 
September  1, 198a  It  is  expected  that  the 
grant  will  be  for  a  12-month  budget 
period,  in  a  1-5  year  project  period. 

Review  and  EvaluatioD  Criteria 

Competing  Supplemental  applications 
from  current  STD  P/T  centers  for  funds 
to  provide  AIDS-related  training  will  be 
reviewed  and  evaluated  based  on  the 
following: 

1.  The  extent  to  which  AIDS-related 
training  are  proposed  and  where  they 
are  not  proposed,  the  reasoning  behind 
the  decision  to  demur; 

2.  The  extent  to  which  AIDS-related 
training  proposed  is  developed  with 
consideration  given  to  the  Curriculum 
Guidelines  or  includes  acceptable 
reasoning  for  any  departures  from  the 
Guidelines; 

3.  The  extent  to  which  AIDS-related 
training  proposed  appears  to  meet 
documented  needs  and  to  be 
instructionally  sound; 

4.  Evidence  suggesting  that  any  AIDS- 
related  training  proposed  has  been 
coordinated  with  local/regional 
recipients  of  HRSA  AIDS  ETCs  and  that 
disruptive  conflict  or  competition  for  a 
limited  number  of  trainees  will  be 
avoided; 

5.  The  extent  to  which  the  P/T  center 
can  assure  that  it  will  be  able  to  acquire 
the  additional  training  faciUties  needed 
to  provide  the  AIDS-related  training 
proposed  without  disrupting  or 
curtailing  the  current  sdiedule  or 
required  compliment  of  STD  clinical 
training  or  STD  intervention  outreach 
training,  where  that  instruction  is  also 
now  provided. 

6.  The  extent  to  which  the  appUcant  is 
willing  to  arrange  for  the  instructors 
selected  to  tead^  any  AIDS-related 
courses  to  meet  with  the  project  officer 
and  CDC  staff  to  discuss  the 
instructional  offerings  planned  before 
curricula  are  finalized. 

Competing  applications  for  a  new 
STD  P/T  center  will  be  reviewed  and 
evaluated  based  on  the  following: 

1.  The  ability  to  meet  the  objectives  of 
the  program; 

2.  Evidence  that  the  P/T  center  will  be 
located  in  a  health  department  clinic 
that: 

a.  Is  dedicated  to  the  diagnosis  and 
treatment  of  STD  patients: 

b.  Serves  an  average  of  at  least  300 
patients  per  40  weekly  service  hours; 

c.  Serves  patients  of  sufficient 
demographic  variety  and  mort>idity;  and 
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d.  Is  accessible  to  trainees  and 
patients; 

3.  Evidence  of  a  satisfactory 
commitment  from  the  State/local  health 
department  administration  toward 
meeting  STD  1990  Objectives  for  the 
Nation. 

4.  Evidence  that  the  P/T  center 
corresponds  to  the  needs,  plans,  and 
objectives  of  the  State/local  STD 
Program;  and  that  the  P/T  center 
activities  will  be  effectively  coordinated 
with  both  the  basic  control  components 
of  the  local  STD  program  and  CDC  to 
assure  a  quaUty  national  model; 

5.  The  extent  to  which  long-  and  short- 
term  objectives  address  the  applicant's 
expected  role  in  meeting  the  STD  1990 
Objectives  for  the  Nation; 

6.  The  extent  to  which  methods  will 
be  evaluated  for  effectiveness  and  the 
long-  and  short-term  objectives  will  be 
tracked  to  measure  achievement; 

7.  Evidence  of  the  capability  of 
complying  with  the  CDC  documents 
entitied  "Quality  Assurance  Guidelines 
for  STD  Clinics.  1986"  (QAG)  and 
revised  STD  guideUnes  published  in 
CDC's  Morbidity  and  Mortality  Weekly 
Report  (MMWR). 

8.  Evidence  of  the  capability  of 
complying  with  the  "Sexually 
Transmitted  Disease  Prevention/ 
Training  Center  Curriculum  Guidelines 
and  Performance  Standards  for  STD 
Clinical  Training". 

9.  Evidence  of  a  commitment  from  a 
local  university  medical  school  to 
participate  with  the  applicant  in  the 
establishment  of  a  P/T  center. 

10.  Duties  and  quaUfications  of 
individuals  performing  activities  for  the 
training  centers  and  organizational 
relationship  of  proposed  centers  to 
existing  program  structure; 

11.  An  itemized  budget  with 
accompanying  justification,  which  is 
clearly  and  thoroughly  explained, 
reasonable,  and  consistent  with  the 
intended  use  of  grant  funds. 

Grantee  Filumdal  Partidpatioo 

There  are  no  grantee  cost 
participation  requirements  for  this 
program. 

Application  Submission  and  Deadline 

The  original  and  two  unbound  copies 
of  the  application  (PHS  5161-1.  revised 
3/86)  must  be  submitted  to  Nancy  C 
Bridger,  Grants  Management  Officer. 
Grants  Management  Branch, 
Procurement  and  Grants  Ofl^ce,  Centers 
for  Disease  Control,  255  East  Paces 
Ferry  Road.  NE..  Room  30a  Atlanta.  GA 
30305.  Supplemental  and  competing 


grant  applications  are  due  on  or  before 
July  1, 1988. 

Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either: 

1.  Received  at  the  above  address  on  or 
before  the  deadline  date;  or 

2.  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  independent  review  group. 
(Applicants  must  request  a  legibly  dated 
U.S.  Postal  Service  postmark  or  obtain  a 
legibly  dated  receipt  from  a  commercial 
carrier  or  U.S.  Postal  Service.  Private 
metered  postmarks  shall  not  be 
acceptable  as  proof  of  timely  mailing.) 

Late  Applications:  Applications  which 
do  not  meet  the  criteria  addressed  in  1. 
or  2.  above  are  considered  late 
appHcations.  Late  applications  will  not 
be  considered  in  the  current  competition 
and  will  be  returned  to  the  applicant. 

Other  Requirements:  Applications  are 
not  subject  to  review  as  governed  by 
Executive  Order  12372, 
Intergovernmental  Review  of  Federal 
Programs. 

Recipients  must  comply  with  the 
document  titled:  Content  of  Aids- 
Related  Written  Materials,  Pictorials, 
Audiovisuals,  Questionnaires,  Survey 
Instruments,  and  Educational  Sessions 
in  Centers  for  Disease  Control 
Assistance  Programs  (January  1988)  (53 
FR  6034,  February  29, 1988). 

Where  To  Obtain  Additional 
Information 

A  full  description  of  the  program, 
including  areas  of  interest,  program 
requirements,  criteria  for  review  of 
applications,  application  forms  (PHS 
5161-1),  and  other  materials  may  be 
obtained  from  Marsha  Driggans,  Grants 
Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Conti^l.  255  East  Paces  Ferry  Road.  NE., 
Room  300,  Atianta,  GA  30305,  (404)  842- 
6575  or  FTS  236-6575. 

Technical  assistance  may  be  obtained 
fit)m  Yvonne  Green,  Division  of 
Sexually  Transmitted  Diseases,  Center 
for  Prevention  Services,  Centers  for 
Disease  Control,  (E02)  AUanta,  GA 
30333,  (404)  639-2775  or  FTS  236-2775. 

Dated:  June  3. 198a 
Robert  L  Foster, 

Acting  Director,  Office  of  Program  Support 

Centers  for  Disease  Control. 

[FR  Doc.  88-12953  Filed  8-8-88: 8:46  unj 
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AOCNCV:  Food  and  Drag  Administration; 
MM& 

r  Notice 


KTkeFbodaadDrvg 
Adauniatratioa  (FDA)  ia  umonnc&ig  the 
availability  of  CoBiitiianoe  Policy  Qride 
713245  antitled  "CooditioaB  Usdar 
Which  HoneopatUcDnif^  May  Be 
Marketed"— May  31, 1988,  that 
prescribes  coaditions  under  which 
homeopathic  drugs  may  be  marketed^ 
FDA  developed  the  compliance  policy 
guide  in  response  to  the  signiRcant 
increase  in  the  importatioa  and 
domestic  marketing  of  homeopathic  drag 
prodocts  that  are  being  ofliered  for  use 
(or  promoted)  sigaifieaiitiy  beyond 
reoQgnixed  or  OMtoanry  practioe. 
AOOHESS:  Written  requests  for  single 
copies  of  FDA  Compliance  Polity  Guide 
7132.1S  may  be  submitted  to  the  Dockets 
Managtnimt  Branch  (HFA-aoS).  Food 
and  Dinig  AfhuaistFafioa.  Rai.  4-«2, 56*0 
Fishera  Lane.  Rockvae,  MD  20657. 
(Send  two  a^f-addresaed  adhesive 
labek  to  asaiat  the  Braacb  in  p>nr«»««ii^ 
your  requests.). 

HM  RMTN^  atfCMMMMM  CONTKCIt 
Joel  Davis,  Centar  for  Drug  Evalaafion 
and  Research  (HFD-d35).  Food  and  Drug 
AdministratioB,  5aao  Pl^eis  Lane, 
Rockville.  MD  20857,  301-295-8101. 


kTKMKUbMl 
recently,  homeopathic  drugs  have  been 
marketed  on  a  Ihsited  scale  by  a  few 
manufacturers  who  have  been  in 
business  for  many  years  an  have 
predomkiantty  served  the  needs  of  a 
nnnted  number  of  licensed  practitiOTers. 
Today,  the  homeopathic  dr^  market 
Das  gfvwn  into  a  nnutim^non  dooar 
industnr  in  the  Oniled  States  based  hi 
part  en  a  significant  increase  in  Ae 
importation  and  danestie  markeliiig  of 
over-the-counter  (OTC)  homeopathic 
drug  paadacta^  IDA  has  prapoad 
CompUaaca  Mky  Gaida  713245 
eatitlad  "Candttkna  Under  Whidk 
Homeopathic  Dkufa  May  Be 
Marketed"— May  31. 1988^  te  pHMrida 
guidance  on  the  regriation  of  OTC  and 
prescription  homeopathic  drugs  and  to 
delineate  conditions  under  wfaidi 
homeopathic  drugs  may  be  marketed. 
rampHnarf  PaBqrCaida7l3&Bla 
available  for  puUie  ■■laaiaafliia  hi  iw 
Dochata  ManatoHatB^mdi  (admass 
above)  between  9  a  Jiw  and  4  pjBk. 
Monday  through  Friday.  Requests  for 
single  copies  of  Compliance  Policy 


Guide  7132,5  ainald  refer  to  die  dacket 
number  foimd  in  brackets  in  the  1 
of  this  donimaat  aad  aheald  ba 
sabmittad  to  flia  Dodtata  I 
Branch. 

IMi  Boliea  ia  issasil  mdK  n  Cn 

Dated  May  31, 198a 

JobDhLTmftK, 

AssodotK  Coaunisstonsrfi^Ktgidoltry 
AffdiTW, 

[PR  Doc  8»-n9n  Ffled  8-S-aa;  ft4S  am) 
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A«Bier.  Food  and  Drug  Adminiainlion. 


SUMMARV:  The  Food  and  Drug 
Adminiatiatkn  (FDA)  is  < 
that  AKZO  Cheiaie  Anertea  haa  filad  a 
petitiaQ  proposii^  that  the  food  addHiwe 
regulations  ba  amended  to  fvovide  fat 
the  sale  uae  of  diBwth^(a-ethyMiax^) 
hydregenated  trilow  anaaamum 
chloride  as  a  decoloriziag  agent  in  the 
clarification  of  refinery  aagar  iiqnaraL. 

TOR  mrrMR  mmnhktion  contact: 

Geraldbse  E.  Harris,  Canlw  far  Faed 
Safety  and  Affkad  NatritiOB  (WP-aM}. 
Food  and  Dnig  AikainiatraCiank  amC  SL 
SW.,  Washington,  DC : 
9463. 


the  Padani  PMd  Dra^  and  Cbsmetic 
Act  (sec  48i(b)(5X  72  Stat  1788  f2I 
U.S.C  9«8(^(S)))^nottce  ia  gfven  that  a 
patilion  (FAPyAaosg}  has  been  fBed  on 
behaff  of  AKZO  Chende  Amrefca, 
McCoek,  It  flIiaSk  prapoahig  that  Pkrf 
172  (21  CFR  I%v(  in>  be  amanded  to 
provide  for  the  safe  ose  of  a  dhnethy!(2- 
ethyAexyl)  hydi  ugeiia  tad  tallow 
ammoafna  chloride  aa  a  decofariaing 
agent  in  die  clariBeatten  of  refoeiy 
sugar  liquors. 

The  potential  anvirooffientai  impart  xi 
this  action  is  being  reviewed.  If  the 
agency  finds  that  an  environmental 
impact  statement  s  not  required  and  this 
petition  results  in  a  regulation,  the 
notice  of  availability  af  the  agaaay^ 
finding  of  no  significant  inqMCtand  the 
evidence  aupporthig  that  fimfing  will  be 
paUMiea  wMi  the  regnlation  bi  the 
FadanI  Ra^rtarhi  accordance  with  21 
CFR28.4e(c9. 

Dated:  May  27. 1068. 

n«dS.8iuaA. 

Aettn^Dimctor,  CmtmfarP^aiStfa^tmi 
Applied  tAUntioa. 

(FR  Doc.  88-12838  nied  S-ft.M:  8:46  am] 
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;  Food  and  Drug  Administrafioa. 
ACnONcNatice. 


rr  The  Fbod  and  Drug 
AdndnialratfaD  (PDA)  is  i 
that  aba-Geigy  Corp.  has  filed  a 
petition  proposing  that  dw  food  additive 
ragalatioBB  be  amended  to  provide  for 
the  safe  aae  of  ttisC24-<B-tefi- 
butylphenyQiriiosphite  as  an  aatkuddaat 
and  thermal  atabyker  in  poiy-l-batene 
reaina  and  butene/atbylaaa  copelpnen 
intanded  for  iiaa  in  cuMact  adth  faed. 

Richard  R  White;  Cantariar  Food 
Safely  aad  Appiiad  Natoitkin  (HPF-33i). 
Food  and  Dni#Ailniiiite1iaiiiBi.  a09C9L 
SW..  WaaUn^an,  DC  20284.  282^472- 

saaa 


FARV  wranaMTioiR  UiAer 
the  Fadeial  Fbod.  Drag;  and  Cosmetic 
Act  (sac  4aB(b)flQr7a  Stet  1788  (21 
U.S.C.  348(^5nK  Botioe  ia  given  that  a 
petition  (FAP  884077)  haa  been  IBed  b7 
Qba-Geigy  Carp.,  Thrae  niynne  Dr^ 
Hawiioma,  NT  HOBK,  proposing  that 
I  ITBMWAntfoxkkmtB  and/or 
wtabiSMen  forpotfitters  (21 CPR 
178.2810)  be  amended  to  provide  far  me 
safe  use  of  tria(2,4-(fi-CRf- 
butylphenyl)phoaphite  as  an  antioxidant 
and  thermal  atahilixer  in  poFf-l-bntene 
resins  and  butane  /etnyiene  copoiynrera 
intended  for  uae  ia  contact  with  food. 

lae  potential  environmentei  impact  of 
this  action  ia  bekig  reviewed.  If  the 
agency  finda  that  an  en  v  Ir unmentat 
impact  sfateaient  is  not  re^niTau  and 
this  petition  reiuRs  hi  a  regoiatien»  nie 
notice  af  avaflabuRy  or  the  agency's 
finding  of  no  significant  impact  ai^  the 
evidence  supporting  uiat  fincflng  will  be 
pubUtadl  wMh  (ha  laguiatfon  in  the 
Fedafri  Ragbtar  in  aoordance  wifli  21 
CFR  25.4e(c). 

Datad:May27.19e8. 
PTadR.  Shank. 

AcUt^Dinelm.  C^eatar/arFtodSafttyaiMl 
Applitd  NuUitMUL. 

[PR  Doa.  88-12880  Fiiad8-«-l8i  ft«  aa^ 
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Mltaul  PalroclMinicai  iadiMliloa,  Ud; 

FMkig  of  Food  AtfdMvo  PatHoo 

ft  ^Boo  and  Iffag  AdmniisliBtion. 
r  Notice. 


^Taa  Paad  urf  Drag 
Administration  (FDA)  is  announcing 
that  Mitsui  Petrochemical  Industries, 


Ltd.,  has  filed  a  petition  proposing  that 
the  food  additive  regulations  be 
amended  to  provide  for  an  increase  in 
the  weight-percent  of  butene-1  in 
propylene/butene-1  copolymers  for  use 
in  contact  with  food. 
FOR  RIRTHOI  MRNIMATKM  CONTACT. 
Richard  H.  White,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-335), 
Pood  and  Drug  Administration,  200  C  St. 
SW..  Washington,  DC  20204,  202-472- 
5690. 

8UPPLEMENTARV  INFORMATION:  Under 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (sec  409(b)(5),  72  Stat.  1786  (21 
U.S.C.  348(b)(5))).  notice  is  given  that  a 
petition  (FAP  864081)  has  been  filed  by 
Mitsui  Petrochemical  Industries,  Ltd., 
Kasumigaseki  Bldg.,  P.O.  Box  90,  2-5 
Kasumigaseki  3-Chome,  Chiyoda-ICU. 
Tokyo  100,  )apan.  proposing  that 
9 177.1520  Olefin  polymers  (21  CFR 
177.1520)  be  amended  to  provide  for  an 
increase  in  the  weight-percent  of 
butene-1  in  propylene/butene-1 
copolymers  for  use  in  contact  with  food. 
The  potential  environmental  impact  of 
diis  action  is  being  reviewed.  If  the 
agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated  May  27,  igea 

Fied  R.  Shank, 

Acting  Director,  Center  for  Food  Safety  and 
Applied  Nutrition. 

[PR  Doc.  88-12940  Filed  6-8-88;  8:45  am] 
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(Docket  fto.  87F-0389] 

Pfizer  Cantral  Raaaarch,  Pflzar,  Inc.; 
FlMng  Of  Food  Addltlva  Petition: 
Corraction 

AOENCV:  Food  and  Drug  Administration. 
ACTION:  Notice:  correction. 

8IMIMARV:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  the 
document  that  announced  that  Pfizer 
Central  Research.  Pfizer,  Inc.,  had  filed  a 
food  additive  petition  proposing  that  the. 
food  additive  regulations  be  amended  to 
provide  for  the  use  of  polydextrose  in 
peanut  butter  spread  (53  FR  2003: 
January  26, 1988).  The  food  product  to 
which  polydextrose  would  be  added 
was  inadvertently  desoibed  as  peanut 
butter  spread,  rather  than  peanut 
spread,  in  accordance  with  21  CFR 
102.23.  This  notice  removes  the  word 
"butter"  from  the  last  line  under  the 
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heading  "auMMARV"  and  the  last  line  of 
the  first  paragraph  under  die  heading 

"SUFFLBMfNTARV  eWORHMTION"  of  the 

January  26, 1986,  notice. 

DATE  June  9, 1986. 

FOR  FURTH8R  INFORMATION  CONTACT 

John  W.  Gordon,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFF-334).  Food 
and  Drug  Administration,  200  C  St.  SW., 
Washington.  DC  20204.  202-426-5487. 
StiFPUMENTARY  INFORMATION:  hi  FR 
Doc.  88-1457,  appearing  on  page  2093, 
third  column,  in  the  issue  of  Tuesday. 
January  26, 1986,  under  the  heading 
'8UMMARY"  in  the  last  Une,  and  under 
the  heading  "supflemcntarv 
INFORMATION"  in  tile  last  line  of  the  first 
paragraph,  the  word  "butter"  is  removed 
to  make  it  clear  that  the  proposed  use  of 
polydextrose  is  in  peanut  spread  in 
accordance  with  21  CPR.  102.23. 

Dated:  May  27. 1988. 
Fred  R.  Shank. 

Acting  Director,  Center  for  Food  Safety  and 
Applied  Nutrition. 

[FR  Doc  88-12937  Filed  6-8-88;  845  am] 
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[Docket  Na  88M-0187] 

Cook  Pacemaker  Corp,;  Premerket 
Approval  of  Seneoi«  Model  Kelvin® 
500  Puiee  Qenerator,  Model  K  Unipolar 
Temperature  Senabig  Lead,  Model 
5000  Tranacelver,  and  Model  50  Lead 
Teeter 

AOCNCV:  Food  and  Drug  Administration: 

HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  application  by  Cook 
Pacemaker  Corp.,  Leechburg,  PA.  for 
premarket  appoval,  imder  the  Medical 
Device  Amendments  of  1976,  of  the 
Sensoi®  Model  Kelvin®  500  Unipolar 
Cardiac  Pulse  Generator.  Model  K 
Unipolar  Temperature  Sensing  Lead, 
Model  5000  Transceiver,  and  Model  50 
Lead  Tester.  After  reviewing  the 
recommendation  of  the  Circulatory 
System  Devices  Panel.  FDA's  Center  for 
Devices  and  Radiological  Health 
(CDRH)  notified  die  applicant  by  letter 
of  April  29, 1986.  of  the  approval  of  the 
application. 

DATt:  Petitions  for  administrative 
review  by  July  11, 1988. 
ADDRESS:  Written  request  for  copies  of 
the  summary  of  safety  and  effectiveness 
data  and  petitions  for  administrative 
review  to  the  Docketa  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration.  Rm.  4-62,  5600  Fishers 
Lane,  Rockville.  MD  20657. 


FOR  FURTHER  INFORMATION  CONTACT 
Donald  F.  Dahms,  Center  for  Devices 
and  Radiological  Health  (HFZ~4S0), 
Food  and  Drug  Administration,  8757 
Georgia  Ave..  Silver  Spring.  MD  20910.     . 
301-427-3171. 

SUPPLEMENTARY  INFORMATION:  On 

December  18. 1987.  Cook  Pacemaker 
Corp.,  Leechburg,  PA  15656.  submitted  to 
FDA  an  application  for  premarket 
approval  of  Sensor®  Model  Kelvin® 
500  Unipolar  Pulse  Generator,  Model  K 
Unipolar  Temperature  Sensing  Lead, 
Model  5000  Transceiver,  and  Model  50 
Lead  Tester.  The  device  is  indicated  for 
use  as  a  cardiac  pacing  system.  FDA 
filed  the  application  on  December  28, 
1987. 

On  March  11. 1988.  tiie  Circulatory 
System  Devices  Panel,  an  FDA  advisory 
committee,  reviewed  and  recommended 
approval  of  the  application.  On  April  29, 
1988,  CDRH  approved  the  application  by 
a  letter  to  the  applicant  fix)m  the 
Director  of  the  G^ce  of  Device 
Evaluation.  DCRH. 

A  summary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above)  and  is  available  from  that  office 
upon  written  request.  Requests  should 
be  identified  with  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document 

A  copy  of  all  approved  labeling  is 
available  for  public  inspection  at 
DCRH— Contact  Donald  F.  Dahms 
(HFZ-450),  address  above. 

Opportunity  for  Administrative  Review 

Section  515(d)(3)  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  360e(d)(3])  authorizes  any 
interested  person  to  petition,  under 
section  515(g)  of  the  act  (21  U.S.C 
360e(g)),  for  administrative  review  of 
DCRH's  decision  to  approve  this 
appUcation.  A  petitioner  may  request 
either  a  formal  hearing  under  Part  12  (21 
CFR  Part  12)  of  FDA's  administrative 
practices  and  procedures  regulations  or 
a  review  of  the  application  and  CDRH's 
action  by  an  independent  advisory 
committee  of  experts.  A  petition  is  to  be 
in  the  form  of  a  petition  for 
reconsideration  under  S  10.33(b)  (21  CFR 
10.33(b]).  A  petitioner  shall  identify  the 
form  of  review  requested  (hearing  or 
independent  advisory  committee)  and 
shall  submit  with  the  petition  supporting 
data  and  information  showing  that  there 
is  a  genuine  and  substantial  issue  of 
material  fact  for  resolution  through 
administrative  review.  After  reviewing 
the  petition,  FDA  will  decide  whether  to 
grant  or  deny  the  petition  and  will 
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petitiaB,  tfas  notice  «p&  Mate  dKiwe  te 
be  revjewtd.  the  iani  of  KvioirlD  be 
used,  tke  peraent  wiw  may  peitic^ele 
in  the  review,  the  time  and  ^aae  where 
the  review  will  occue.  and  other  detaile^ 

PetitioDers  aay.  at  aaif  tiow  od  at 
before  July  11.  ISM,  file  with  the 
Dockets  Maaagemcat  Brancb  (addheu 
above)  two  copies  of  each  petkiaA  and 
supportiflc  data  and  infanaatiaB. 
identified  with  the  aaaie  <rf  the  devise 
and  the  docket  niuaber  found  in 
brackets  is  the  heariof  of  this  decanoit 
Received  petitions  aiay  be  seen  in  the 
office  above  between  9  ajn.  aad  4  p.aL, 
Monday  through  Friday. 

This  Botice  is  iaaued  under  the  federal 
Food.  Dru^  and  Cosmetic  Act  (sees. 
515(d],  52^),  90  Stat  &5*-fi55, 571  (21) 
XiSSL  atOeed),  36(^(H)  and  tmdet 
authority  delisted  to  the  CooHnissioner 
of  Food  and  Dbnigs  (21  CFR  5.U^aad 
redelegated  to  the  Diiectot.  Gentet  for 
Devises  and  Radiologicai  Health  (21 
CFR  5.53). 


Oatol  |sae  X, : 

lohncvma 

Health. 
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(O«S-001-«) 

QuartariyUatiagoC 
Issuancaa 


AQENCV.  Health  Care  Financing 
Administration  (HCF/g,  HHS. 
action:  Genera)  Notice. 


rThis  notiee  tisto  HCFA 
manual  instmctionB,  interxuetative  rules, 
and  statements  of  poRcy  fliat  were 
published  beghnrint  Ifccember  21, 1987 
(the  date  OBRA  was  enacted]  through 
Mardi  1988  that  relate  to  the  Medicare 
program.  Section  4035{c]  of  the  Omnibus 
Budget  Reconciliation  Act  of  1887 
(CWRA  "87)  reqm'res  that  we  publish 
such  a  list  of  issuances  in  the  Feteal 
Register  every  three  months.  The  noGse 
contains  suffJcKntinfimitatian  to 
determine  the  snbfect  matter  of 
pubfications.  It  also  tells  when     I 
individnais  and  organizations  may 
leview  the  documents  in  their  entire^ 
and  how  snbsuriptiens  can  be  obtained. 
TON  MRTHOHMFOMUmOMCOKTACS: 
AUen  SavadhiB^arkaaaacc 

laiboHitieR  <Mj^  (aii)  999  tWfc 
Matt  Pleaaki  0^or  nmriiilim 

Inforw^aa  Oa^  (an)  9Bti-Mf». 


Aaii  Kosaa  ^er  lalbnnatiofMf  Letten 

Health  Care  Finaaekig  Aduihrfatiattim 
(HCFA)  is  responsible  hra^ 
the  MadicaM  ptagpaaK. 
pays  fct  haattkcaM  and  letaiad  I 
foe  »  ndlMan  feiadicaia  hanficiiriafl. 
Adiainiatoalian  af  Hw  ptagWB  tevalwaa 
effeciiwa  ceauBMniaatiana  wilk  I 
offioaa,  state  gnvemaenta,  ¥aiiaiM 
providers  of  health  care  aad  fiscai 
intermediaries  and  eanfers  who  pcocisa 
claims  aad  pay  biUaand  ethara.  Te 
effectively  commanicata  faitetpwfationa 
of  the  various  statutes  on  which  the 
program  ia  based,  we  issue  "°p"T«n.^~- 
luider  authority  granted  (he  Secretary 
under  seclfon  1871  of  the  Social  Security 
Act  (the  Act)  and  also  issue  varioua 
manuals,  mpmoraada  and  statements 
necessary  to  efficiently  administer  the 
program. 

Section  4035(c)  of  OBRA  '87  added  a 
new  seetiea  1871(c)(1)  of  iie  Act  to 
require  that  we  publish  in  the  Mdbnl 
Regialas  oe  less  ireqaantly  thwB  eesfy 
three  months  a  list  of  aU  Medicare 
manual  instructions,  interpretive  rules, 
statements  of  policy,  and  guidehnes  of 
general  applicability.  The  tequheuieut 
applies  to  items  issued  beginning 
December  21. 1987.  Section  4035(c}UKB) 
clarifies  that  regolatioiis  pnbBsfaed  ia 
accordance  wftfi  section  I87I(a}  of  the 
Act  under  which  the  Secretary 
prescribes  regufations  necessary  to 
carry  out  the  administration  of  die 
Medicaia  piapans  aaa  aot  sa4^iacl  talkia 
publication  requirement.  Nonetheleaa. 
since  the  intent  of  section  4a3&ie  la 
provide  opesationalaad  policy 
statements  to  Aapnscai  paUc  aatf 

regula 

state 

ofl 

reguloliMM  (pnpoaed  and  fiael) 

puUishadb 

This  WU^  pahliratinaliate  the 
manual  I 


21. 1M7  threap 


!  da  apt  ifcjflcally 


me 

beginning] 

March  1888.bl 

pufaiishediteBMi 

identify  i 

rules^  It  iaoiir  pdicy  that  aU  sabstentiea 

rules  are  included  in  regukrtiana. 

A  How  To  Use  the  Listing 

This  notice  is  ntymizpH  so  that  a 
reader  may  review  the  subjects  ef  ait 
manual  tstuawcest  laeinerandiB.  or 
ragalatiena  to  d^tenahie  whether  any 
are  of  paslicahie  fnteveeC  wPe  aave 
divided  Ms  ■rifevhilo  fear  fritiln. 

Tabia  I  givaa  a  MbT  daicrfpSon  ef 

memoranda  thaTNGFA  wiaintafais.  Oar 


memiais  ami  manoramK'  ate  organized 
according  to  tteoser  of  the  luateriafli, 
e.gi  liospitBT  huuibbI  ndindl  uiusbig 
facility  nanoal  faitennedfary  inanaal. 
Ine  snnunariev  &>  Thole  I  aobw  tnv 
reader  to  determine  whether  routine 
issaaacea  aw  OTBitatevt.  As  sscassetf 
below,  MiapaafliMeferBieiiibeisof  the 
paafic  or  aigBBBaCRme  to  aaosunje  to 
^ar  suHMMua  ana  FoofHieiy  receriv  bit 
issuuiceK  Taote  I  iauuifea  the  Hu'A 
publication  number,  e.g..  Rural  Heahft 
CliaicMaaaal  fHCTA-MVl. 
'  ta  eaaesa  sabsMtpHeit. 


Table  O  ists»  fev  eaiA  af  the 


naBaar  ani^ae  so  aMFt  fesstnctfair  eitn  a 
brief  stateaeal  ef  the  sah|ett  natter 
included.  The  si^lect  Bwtter  ia  a 
trcmsarifln  awy  canaiet  of  a  singpe 
instructibR  or  nany.  HdMrv  of  H(7A 
manuns  sinatflale  ar  add  pagee 
acoenpuiiieu  ay  the  transntHn  fo 
existing  manaals  to  hshig  other 
materials  already  in  the  nanual  ap  to 
date.  White  Tnife  11  Kste  the  suofeet 
■letter  ot  the  (faBsiuittaia  often  it  ■ 
necessary  to  me  inferanrtfon  in  a 
transmittal  hr  ceoJuuutioiT  wmt 
informatioii  caiiently  in  Hie  fnanoen. 
TueieHJie,  subfeLts  Bsteu  in  Imde  S 
may  not  he  ^alF  with  exhaustfvely.  TMs 
tane  aieo  uiutiues  piugian  uieuiuvauuHi 
program  Bifemiation  letterst  and 
technical  BiraRnanaR  fefCers.  These 
menorande  and  letters  are  na(  avanabfs 
in  the  subscription  series. 

Table  m  lists  all  Kisdkaia  reguhtioas 
published  in  the  Federal  Regbteedwftig 
this  pniad.  Fee  each  ilHi  we  list  the 
date  published,  the  title  of  the 
regulatiai^  ooA  tl»  parta  of  te  Goda  of 
Federal  Regulations  (CFR)  which  have 
chang^es. 

Table  IV  gives  the  location  and 
telephone  number  foreach  of  the  SO 
regional  depaaitory  libraiies.  The  role  of 
the  Binaries  ia  Jpcusaed  in  sectian  C 
How  to  Review  Listed  MateriaL 

B.  How  To  Obtain  Listed  Material 

•  Manuals 

An  iiidlviduat  or  organization 
interested  ia  roathiely  receiving  any 
listBs  anBoel  and  revisions  to  it  may 
purchase  e  sabsci  iptiuu  to  niat  mannai. 
Aioscrioers  sflouM  oentacf  eitlier  the 
Gevenunoit  Maffag  Office  (GFOlorthe 
riawNMa  TccBBicaT  Diromatiuii  Service 
(N'l'isf  at  Ae  feDuwtag  adih  esses; 
SuperintsMteiit  or  DocuiBants. 
GoyBTBBieHt  wpitiBg  OHIce, 
WartJagten;  DC  gMU^  Tektpfaone  (202) 
783-8238t  Hi  thmaf  Technical 
InformatfoBSBrvice,  Itepartment  of 
ConuBeree,  o92B  Airt  Royaf  Ruai^ 
SpiiagSeidt  VA,  23101.  TeHephone  (TDSy 
487-4889. 


At  this  time,  selective  manuals  and 
transmittals  cannot  be  purchased.  An 
individual  or  organization  can  only 
subscribe  to  the  whole  manual  (e.g. . 
HCFA-Pub.  13-3)  not  just  selective 
transmittals.  Interested  parties  should 
identify  the  manual(8)  they  want  to 
subscribe  to  and  contact  either  GPO  or 
NTIS  by  letter  or  telephone.  GPO  or 
NTIS  will  give  complete  details  on  how 
to  obtain  a  subscription. 

•  Regulations 

Regulations  are  published  in  the  daily 
Federal  Register.  Interested  individuals 
may  purchase  individual  copies  or  may 
subscribe  to  the  Federal  Register  by 
contacting  the  Government  Printing 
Office  at  the  following  address: 
Superintendent  of  Documents, 
Government  Printing  Office, 
Washbigton,  DC  20402.  Telephone 
(202)783-3238.  When  ordering  individual 
copies,  it  is  necessary  to  cite  either  the 
date  of  publication  or  die  volume 
number  and  page  number. 

C  How  To  Review  Listed  Material 

Individuals  or  organizations  that  do 
not  wish  to  purchase  subscriptions  may 
review  identified  items  at  a  local 
Federal  Depository  Library  {FDL).  Under 
the  Federal  Depository  Library  Program, 
government  publications  are  sent  to 
approxitnately  1400  designated  libraries 
throughout  the  United  States.  Interested 
parties  may  examine  the  documents  at 
any  one  of  the  Federal  Depository 
Libraries.  Some  may  have  arrangements 
to  tranafn  material  to  local  libraries  not 
designated  as  an  FDL  To  locate  the 
nearest  FDU  individuals  should  contact 
any  library. 

In  addition,  regional  depository 
libraries,  listed  in  Table  IV.  receive  and 
retain  at  least  one  copy  of  nearly  every 
Federal  Government  publication,  either 
in  printed  or  microfilm  form  for  use  by 
the  general  public.  These  libraries 
provide  reference  services  and 
interiibrary  loans;  however,  they  are  not 
sales  outlets.  Individuals  may  contact 
the  closest  regional  depository  Hbrary 
for  assistance  in  reviewing  material. 

D.  General  Information 

It  is  possible  that  an  interested  parfy 
may  have  a  specific  information  need 
and  not  be  able  to  determine  fiom  the 
listed  information  whetiier  the  issuance 
or  regulation  would  fulfill  that  need.  We 
are  providing  an  information  contact 
person  to  answer  general  questions 
concerning  items  included  in  issuances 
or  regulations.  Individuals  are  expected 
to  procure  copies  of  material  either 
locally  or  through  a  subscription  service. 
We  are  exploring  the  possibllify  of 
making  selective  issuances  available  for 
sale. 


Questions  concerning  items  in  Tables 
I  or  II,  may  be  addressed  to  Allen 
Savadkin.  Office  of  Issuances,  Health 
Care  Financing  Administration,  Room 
688  East  High  Rise.  6325  Security  Blvd.. 
Baltimore,  MD  21207;  Telephone  (301) 
966-5265.  Please  do  not  use  this  contact 
to  request  copies  of  the  listed  items. 

Questions  concerning  the  regulations 
in  Table  III  may  be  addressed  to  Matt 
Plonski,  Regulations  Staff,  Health  Care 
Financing  AdnUnistration.  Room  132 
East  High  Rise,  6325  Security  Blvd.. 
Baltimore.  MD  21207,  Telephone  (301) 
966-4662. 

Questions  concerning  the 
informational  letters  may  be  addressed 
to  Paul  Kosoo,  Policy  Plaiming  Liaison 
Staff,  Office  of  Prepaid  Health  Care, 
Room  423H  Hubert  H.  Humphrey 
Building,  200  Independence  Ave.  SW., 
Washington  DC  202ia  Telephone  (202) 
245-0197. 

Table  I — Description  of  Manuals  and 
Memoranda 

Part  A  Intermediary  Manual  (HCFA- 
Pub.  13) 

The  Part  A  Intermediary  Manual  is 
designed  for  Medicare  intermediaries 
which  process  claims  from  providers  of 
services  (e.g.,  hospitals,  skiUed  nursing 
facilities,  home  health  agencies)  under 
the  Medicare  program.  Tlie  manual 
encompasses  the  poUcies  and 
procedures  which  govern  the 
intermediaries'  administrative  and 
financial  responsibilities  for  claims 
review,  bill  payment,  appljring 
utilization  safeguards,  and  other     - 
responsibilities  assigned  to  them.  This 
manual  consists  of  four  parts. 

•  Part  1— Administration  (HCFA-Pub. 
13-1) 

•  Part  2— Audits-Reimbursement- 
Program  Administration  (HCFA-Pub. 
13-2) 

•  Part  3— Claims  Processing  (HCFA- 
Pub.  13-3) 

•  Part  4— Audito  (HCFA-4>ub.  13-4) 

Medicare  Carriers  Manual  (HCFA-Pub. 
14) 

The  Medicare  Carriers  Manual  is 
designed  for  use  by  Medicare  carriers 
which  process  claims  under  the 
supplementary  medical  insurance  part 
of  Medicare  (i.e..  the  part  whidi  helps 
pay  for  docton'  services,  outpatient 
care,  physical  therapy,  home  health 
carei  and  other  health  services  and 
supplies  covered  by  this  part  of  the 
program).  It  encompasses  the  policies 
and  procedures  which  govern  their 
administrative  and  financial 
responsibilities  for  claims  review,  bill 
payment,  applying  utilization  safeguaids 
and  other  responsibilities  assigned  to 


them.  This  manual  consists  of  three 
parts. 

•  Part  1— Administivtion  (HCFA-Pub. 
14-1) 

•  Part  2^-Program  Administration 
(HCFA-Pub.  14-2) 

•  Part  3— Qaims  Processing  (HCFA- 
Pub.  14-3) 

Program  Memoranda  (Non-Manual 
Issuances) 

These  transmittals  bra  used  to 
communicate  information  or  requests  for 
action  of  a  one-time  only,  non-recurring 
nature.  They  are  issued  to: 

•  Intermediaries  (HCFA-Pub.  60A) 

•  Carriers  (HCFA-^Hib.  60B) 

•  Intermediaries/Carriera  (HCFA- 
Pub.  60A/B) 

•  Regional  Offices 
General  (HCFA-Pub.  51) 
Medicare  (HCFA-Pub.  52) 
Program  Integrity  (HCFA-Pub.  53) 
Standards  and  Certification  (HCFA- 
Pub.  54) 

Professional  Review  Oiganizations 
(HCFA-Pub.  55) 
Medicaid  (HCFA-Pub.  56) 

State  Operations  Manual  (HCFA-Pub. 

^^ 

This  manual  contains  instructional 
materials  governing  State  agency 
responsibilities  for  making  initial  and 
subsequent  health  and  safety 
certifications  as  to  whether  providers  of 
health  care  services  are  in  compliance 
with  the  conditions  for  participation  in 
the  Medicare  program. 

Regional  Office  Manual  (HCFA-Pub.  23) 

The  Health  Care  Financing 
Administration  Regional  Office  Manual 
contains  administrative  and  procedural 
instructions  to  HCFA  Regional  Offices. 
This  manual  consists  of  six  parts. 

•  General  (HCFA-Pub.  23-1) 

•  Medicare  (HCFA-Pub.  23-2) 

•  Operational  Reviews  (HCPA-4>nb. 
23-3) 

•  Standards  and  Certification 
(HCFA-Pub.  23-4) 

•  For  Future  Use  (HCFA-Pub.  23-5} 

•  Medicaid  (HCFA-Pub.  23-6) 

Peer  Review  Organization  Manual  - 
(HFCA-Pub.  19) 

This  manual  is  issued  to  Peer  Review 
Orgenizations  (I^Os).  It  encompasses 
the  policies  and  procedures  which 
govern  the  PRO'S  responsibilities  for 
determining  whether  medical  services 
provided  (or  proposed  to  be  provided) 
are  reasonable  and  necessary  for  the 
diagnosis  and  treatment  if  the  services 
could  effectively  be  furnished  on  an 
outpatient  basis.  The  PROs  also  review 
whether  the  quality  of  services  provided 
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meets  professionally  recognized 
standards  of  health  care.  i 

Hospital  Manual  (HCFA-Pub.  10} 
• 

This  manual  is  issued  to  hospitals 

participating  in  the  Medicare  program.  It 

contains  the  policies  and  procedures 

applicable  to  the  delivery  of  hospital 

services  to  Medicare  beneHciaries. 

billing  procedures,  coverage 

requirements,  and  related  matters 

governing  hospital  performance  under 

the  Medicare  program.  This  manual  also 

includes  a  Christian  Science  Supplement 

(HCFA-Pub.  32).  I 

Home  Health  Agency  Manual  (HCFA- 
Pub.  11) 

This  manual  is  issued  to  home  health 
agencies  participating  in  the  Medicare 
program.  It  contains  the  policies  and 
procedures  applicable  to  the  delivery  of 
home  health  .services  to  Medicare 
beneficiaries,  billing  procedures, 
coverage  requirements,  and  related 
matters  governing  their  performance 
under  the  program. 

Skilled  Nursing  Facility  Manual  (HCFA- 
Pub.  12)  I 

This  manual  is  issued  to  skilled 
nursing  facilities  participating  in  the 
Medicare  program.  It  contains  the 
policies  and  procedures  applicable  to 
their  delivery  of  skilled  nursing  facility 
services  to  Medicare  beneficiaries, 
billing  procedures,  coverage 
requirements,  and  related  matters 
governing  their  performance  under  the 
program. 

Rural  Health  Clinic  Manual  (HCFA- 
Pub.  27) 

This  manual  is  intended  for  use  by 
independent  rural  health  clinics 
participating  in  the  Medicare  program. 
The  manual  contains  a  consoUdation  of 
instructions  necessary  for  properly 
submitting  their  bills  for  services  to 
Medicare  patients. 

Renal  Dialysis  Facility  Manual  (Non- 
Hospital  Operated)  (HCFA-Pub.  29) 

This  manual  is  intended  for  use  by 
non-hospital  operated  renal  dialysis 
facilities  participating  in  the  Medicare 
program.  It  contains  all  instructions 
necessary  for  the  facility  to  properly 
submit  renal  dialysis  bills  for  services  to 
Medicare  patients. 

Hospice  Manual  (HCFA-Pub.  21) 

This  manual  is  intended  for  use  by 
independent  or  provider-based  hospices. 
It  contains  coverage  information  and  all 
instructions  necessary  for  hospices  to 


properly  submit  bills  for  services  to 
Medicare  patients. 

Outpatient  Physical  Therapy  and 
Comprehensive  Outpatient 
Rehabilitation  Facility  Manual  (HCFA- 
Pub.  9) 

This  manual  is  issued  to  both 
outpatient  physical  therapy  providers 
and  comprehensive  outpatient 
rehabilitation  facilities  participating  in 
the  Medicare  program.  The  manual 
contains  the  policies  tmd  procedures 
applicable  to  the  delivery  of  physical 
therapy  and  rehabilitative  services  to 
Medicare  beneficiaries,  claims 
processing  instructions,  billing 
procedures,  coverage  requirements  and 
related  matters  governing  providers' 
performance  under  the  Medicare 
program. 

Coverage  Issues  Manual  (HCFA-Pub.  6) 

This  manual  contains  national 
coverage  decisions  and  sets  forth 
whether  specific  medical  items,  services, 
treatment  procedures  or  technologies 
can  be  paid  for  under  the  Medicare 
program. 

Provider  Reimbursement  Manual 
(HCFA-Pab.  15) 

The  Provider  Reimbursement  Manual 
provides  instructions  for  determining  the 
amount  of  reimbursement  for  providers 
of  services  participating  in  the  Medicare 
program.  It  describes  the  methods  of 
calculating  payments  for  inpatient 
hospital  and  skilled  nursing  facility 
(SNJP)  services  under  the  prospective 
payment  system  (PPS),  as  well  as  the 
methods  of  computing  reasonable  costs 
for  provider  services,  including  hospital 
and  SNF  services  not  reimbursed  under 
PPS.  The  Provider  Reimbursement 
Manual  consists  of  two  parts. 

Part  I  of  the  manual  describes  the 
reimbursement  methods  and  how 
various  provider  expenditures  are 
treated  under  Medicare  reimbursement. 
Part  n  contains  instiuctioiu  for 
completing  the  cost  reporting  forms 
which  must  be  Hied  annually  by 
providers. 

Part  I— Provider  Reimbursement 
Manual  (HCFA-Pub.  15-1) 

•  Reimbursement  for  ESRO  and 
Transplant  Services  (HCFA-^b.  15-27) 

Part  U— Provider  Reimbursement 
Manual 

•  Cost  Reporting— General  (HCFA- 
Pub.  IS-D-A) 

•  Hospital.  Skilled  Nursing  Facility 
and  Health  Care  Complex  Cost  Report 
(HCFA-Pub.  15-n-C) 


•  Instructions  for  the  Home  Health  , 
Agency  Cost  Report  (HCFA-Pub.  15-11- 
D) 

•  Outpatient  Physical  Therapy  and 
Outpatient  Speech  Pathology  Provider 
Coftt  Report  (HCFA-^b.  15-11-4^ 

•  Cost  Reporting  for  Providers  with 
All-inclusive  Rates  or  No-Charge 
Structures  (HCFA-Pub.  15-II-G) 

•  Instructions  for  Independent  Renal 
Dialysis  Facility  Cost  Report  (HCFA- 
Pub.  IS-n-I) 

•  Home  Office  Cost  Statement 
(HCFA-4>ub.  l&-n-I) 

•  Provider  Cost  Report 
Reimbursement  Questionnaire  (HCFA- 
Pub.  15-U-K) 

•  Hospital  and  Hospital  Health  Care 
Complex  Cost  Report  (HCFA  2552-83) 
(HCFA-Pub.  15-n-L) 

•  Skilled  Nursing  Facility  and  Skilled 
Nursing  Facility  Health  Care  Complex 
Cost  Report  (HCFA-Pub.  IS-U-M) 

•  Hospice  Cost  Report  (HCFA-Pub. 
15-n-N) 

.  •  Hospital  and  Hospital  Health  Care 
Complex  Cost  Report  (HCS'A  2552-84) 
(HCFA-Pub.  IS-n-O) 

•  Instructions  for  Home  Health 
Agency  Cost  Report  (HCFA-Pub.  15-D- 
Q) 

•  Hospital  and  Hospital  Health  Care 
Complex  Cost  Report  (HCFA  2552-84) 
(HCFA-J>ub.  15-n-S) 

*  •  Organ  Procurement  Agency  and 
Tissue  Typing  Laboratory  Cost  Report 
(HCPA-Pub.  15-n-U) 

•  Skilled  Nursing  Facility  Prospective 
Payment  Cost  Report  (HCFA-^b.  15-11- 
AD) 

Health  Maintenance  Organizations/ 
Competitive  Medical  Plans  Manual 
(HCFA-Pub.  75) 

The  (AdO/CMP  Manual  is  for  the  use 
of  Health  Maintenance  Organizations 
and  Competitive  Medical  Plans 
contracting  with  Medicare.  The  Manual 
includes  instructions  concerning  how  to 
apply  for  a  contract  administer  the 
contract  once  it  is  received  (including 
enrollment,  services,  appeals),  and 
obtain  payment  boxa  Medicare  for 
enroUees'  health  services. 

Informational  Letters 

The  Health  Maintenance 
Organization/Competitive  Medical 
Plans  (HMO/CMI^.information  letters 
are  addressed  to  contracting  HMOs/ 
CMPs.  These  letters  provide  guidelines 
that  are  of  general  applicability  to 
HMOs/CMPs  and  cover  bo<h  general 
and  technical  information. 


Table  n — Medicare  Manual  Instmcdoos 
December  21,  ige7-^aich  1988 
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T>an*No.      MaMial/Subject/PitbUcaUoa  Nuaber 


Intermediary  Manual 
Port  1—Fiacal  Adminiatration  (HCFA-Pub.  ■ 
13-1) 
116  •  Coordination     of     Medicare 

with    the   Federal    Grants-In- 
Aid  Program  (Medicaid) 
Intermediary  Manual 
Part  2— Audits.  Reimbursement 
Program  Administration  (HCFA-Pub.  13-2) 
356  •  Contractor  Performance  Eval- 

uation Program — FY  88 
Intermediary  Manual 
Part  3— Claims  Process  (HCFA-Pub.  13-3) 
1365  •  Skilled  Nursing  Facility  Level 

of  Care 
Custodical  Care 
1386  •  Adiiutment  Bills 

Medical  Review  of  Compre- 
hensive Outpatient  Reha- 
bilitation Facility  (CORF) 
Gaima 

1367  •  Update  Information  to  be  In- 

cluded by  All  Contractors 
Description    of   MSP    Data 

Exchange  Tape  Format 
External  Tape  Label 
Magnetic  Tapes 
MSP  Data  Exchange  Tape 

Record  Layout 

1368  •  Fee  Schedules 

'  Coordination  Between  Inter- 
mediaries and  Carriers 
1309  •  Definitions 

Contested    Workers'    Com- 
pensation Claims  « 
■  Lump-Sum   Payment   which 
Represents    Commutation 
of  Future  Benefits 

Private  Right  of  Action 

Authorities  of  Agreeing  to 
Compromise  or  Waive 
Medicare  Claim 

Data  Excliange  from  Work- 
ers' Compensation  Agen- 
cies 

Action  by  Intermediary 
Where  Facts  Indicate 
Medical  Benefits  May  Be 
.  Payable  by  DOL  Under 
Federal  Black  Lung  Pro- 
gram 

Medicare  Made  Party  to 
Workers'  Compensation 
Hearing 

Conditional  Workers'  Com- 
pensation Claims 

Effect  of  Lump-Sura  Com- 
promise Settlement  Ap- 
portionment of  a  Lump- 
sum Compromise  Settle- 
ment of  a  Contested 
Workers'  Compensation 
Claim 

Medic2U«  Paid  for  Services 
Whidi  Sboukl  Have  Been 
Paid    for    by    Workers' 

'    Compensation 


Tr—s  N»      Man—l/Subjact/PublicatJOB  ftmibet 

1370  •  Services  of  Interns  and  Resi- 

dents 

Review  of  Fonn  HCFA-1450 
for  Inpatient  and/or  Out- 
patient Billing 

reo  Reporting  on  Medical 
Review 

Edits  for  PRO  Report  on 
Medical  Review 

1371  •  Definition  of  Emergency  Inpa- 

tient and  Outpatient  Services 
Definition  of  an  Emergency 

Service  Hospital 
Benefit   Period   (Spell-of-Ili- 

ness) 
Services       Not       Provided 

Within  the  United  States 
Claims     for    Payment    for 

Emergency  Hospital 
•Services  and  ServJces 

Outside  the  United  States 
Intermediary  Preparation  of 

the      Medicare      Benefit 

Notice 
Completion  of  Form  HCFA- 

1533,     Medicare     Benefit 

Notice  • 

1372  •  Medical  Services  Furnished  to 

ESRD  Beneficiaries  by  Source 
Outside  EGHP  Prepaid  Health 
Plan 
Special  Rules  for  Services 
Furnished  by  Source  Out- 
side EGHP  Prepaid  Health 
Plan 
Claims    Processing     timeli- 
ness 
Establishing         Pacemaker 
Registry     Records — Pace- 
maker Related  ICD-fr-CM 
Procedure  Codes 

1373  •  HCFA     Common     Procedure 

Coding  System  (HCPCS) 

1374  •  Claims  Processing  Timeliness 

Prepayment  Medical  Review 
(MR 

1375  •  Claims  Processing  Timeliness 

1376  ''Medical     Review     of    Home 

Health  Services 
Home    Health    Certifiction 

and    Plan    of   TreaUnent 

Data  Elements 
Medical  Update  and  Patient 

Information 
Treatment  Codes  for  Home 

Health  Services 
Addendum  to  the  Plan  of 

Treatment/Medical 

Update 
Intermediary  Medical  Infor- 
mation Request 
Medical    Review   of  Home 

Health  Services 
Postpayment  Audit 

1377  •  Definitions 

Services  Reimbursable 

Under  Liability  Insurance 

General  Effect  of  Liability 
Insurance  on  Medicare 
Payments 

Effect  of  Payment  by  Liabil- 
ity Insurer  on  Deductible 
and  Utilization 


TkOM  Na      M«M«i/Sai>iMn/Put>lication  NuaatMr 


Provider  Billing  Rights  and 

Responsibilities 
Provider  Actions 
Identification     of     Liability 

Situations 
Development  to  Ascertain  If 

Liability  Claim  Has  Been 

or  Will  Be  Filed 
Action      by      Intermediary 

Where  a  Liability  Claim  is 

Filed 
Determining  the  Amount  of  In- 
demnification 


IM-68-I 


Carriers  Manual 


Part  1— Fiscal  Administration  (HCFA-Pub. 
14-1) 

110  •  Coordination      of     Medicare 

with    the    Federal    Grants-in- 
Aid  Program  (Medicaid) 
Carriers  Manual 

Part  2— Program  Administration  (HCFA-Pub. 
14-2) 

89  •  Other  Considerations 

100  •  Contractor  Performance  Eval- 

uation Program — FY  88 

101  •  Medical     Review     Functional 

Criterion 

Carriers  Manual 
Part  3— Claims  Process  (HCFA-Pub.  14-3) 

1225  •  Additional    Benefits    Payable 

Because  Prior  Determination 
Revised 

1226  •  Area    Carrier-Suppliers    Serv- 

ices 
Prepayment  Controls 
Development  of  Prepayment 
Screens 

1227  •  Prohibition  Against  Billing  for 

Unassigned  Services  Which 
Are  Determined  to  be  Medi- 
cally Unnecessary 

1228  •  Update  Information  to  be  In- 

cluded by  ALL  Contractors 
Description    of    MSP    Data 

Echange  Tape  Format 
External  Tape  Label- 
Magnetic  Tapes 
MSP  Data   Exchange  Tape 

Record  Layout 
Criteria  for  MSP  Issues 

1229  •  Defmitions 

Effect  of  Payments  Under 
Workers'  Compensation 
Plan 

Lump-Sum  Payment  Whiph 
Represents  Commutation 
of  Future  Benefits 

Private  Right  of  Action 

Authorities  for  Agreeing  to 
Compromise  or  Waive 
^  Medicare's  Claim 

Limitation  in  Workers'  Com- 
"  pensation  Law  qn  Period 

of  Time  During  Which 
Medical  Benefits  Are  Pro- 
vided or  Total  Amount 
That  Can  Be  Paid  for 
Medical  Care 

Data  Exchange  from  Work- 
ers' Compensation  Agen- 
cies 
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Tram  Nft      Mwiual/Subiect/PnMication  Number 

Action  by  Carrier  Where 
Facts  Indicate  Medical 
BeneHts  May  Be  Payable 
by  DOL  Under  Federal 
Black  Lung  Program 

Conditional  Workers'  Com- 
pensation Claims 

Effect  of  Lump-Sum  Com- 
promise Settlement 

Medicare  Made  Party  to 
Workers'  Compensation 
Hearing 

Apportionment  of  a  Lump- 
sum Compromise  Settle- 
ment of  a  Contested 
Workers'  Compensation 
Claim 

Duplicate  Payment  Received 
by  Physician/Supplier 

1230  •  Interns  and  Residents 

Determining  the  Monthly 
Capitation  Payment  for  a 
Physician's  Services  to 
Maintenance  Dialysis  Pa- 
tients 

1231  •  Payment  for  Physician's  Serv- 

ice Furnished  to  Dialysis  Inpa- 
tients 

1232  •  Medical  Services  Furnished  to 

E^UD .  Beneficiaries  by  Source 
Outside  EGHP  Prepaid  Health 
Plan 
Special   Rules  for  Services 
Furnished  by  Source  Out- 
side EGHP  Prepaid  Health 
Plan 

1233  •  Separate  Line  Items       i 

Explanatory     and     Denial 

Message 
Overflow  of  Information 

1234  •  Transferring  Request  for  Med- 

icare Payment 

1235  •  Determining  Reasonable 

Charges  for  Physicians'  Serv- 
ices Furnished  in  Outpatient 
Settings 
Changes    to    the    Advance 

Copy  of  the  New  ICD-^ 

CM  Codes 

1236  •  Instructions  for  Implementing 

the  Balanced  Budget  and 
Emergency  Deficit  Reduction 
Act  of  1987 

1237  •  Bill  Review  of  Home  Dialysis 

Supplies 
Payment  for  Home  Dialysis 
Supplies  and  Equipment 

1238  •  Medicare  Participating  Physi- 

cians/SuppUer  Directory 

(MEDPARD) 

1239  •  Limits  on  Charges  of  Nonpar- 

ticipating  Physicians 
limits  on  Actual  and  Pre- 
vailing Charges  for  Over- 
priced Procediu^s 
•  Limits  on  Charges  for  Anes- 
thesia Associated  with  Cata- 
ract and  Iridectomy  Surgery 
Limits    on    Payments    and 
Charges   for  Other  Serv- 
ices and  Items 

1240  •  Prepayment  Controls  General 


Trans  No.      Manual/Sub|ect/Publicatian  Nnmber 

IM-88-1  •  Determining  the  Amount  of  In- 
demnification 

Program  Memorandum 

Intermediaries  (HCFA-Pub.  eOAJ 

A-87-17  •  Instructions  For  Implementing 
the  Balanced  Budget  and 
Emergency  Deficit  Reduction 
Act  of  1987 

A-87-18  •  Installing  the  Medicare  Code 
Editor  (MCE)  and  Outpatient 
Code  Editor  (OCE)  Online 

A-87-19  •  Special  Denial  and  Limitation 
of  Liability  Activity  Report 

A-87-20  •  Effect  of  Balanced  Budget  and 
Emergency  Deficit  Control  Re- 
affirmation Act  of  1987  on 
Recent  Medicare  Program 
Rules 

A-«8-l  •  Clarification  of  SNF  Level  of 
Care 

A-88-2  •  Status  of  Distribution  of  Home 
Health  Forms,  Training  Mate- 
rial and  Scheduling  of  Train- 
ing 

A-88t3  •  Changes  to  the  Advance  Copy 
of  the  New  ICD-O-CM  Codes 

A-88-4         •  Payment  for  Organ  Procure- 
ment Services 
Program  Memorandum 
Intermediaries  (HCFA-Pub.  BOB) 

B-87-16  •  Participating  Physician  and 
SuppUer  Enrolhnent  Process 

8-67-17  •  Use  of  Correct  Charge  Data  in 
Updating  Reasonable  Charges 
For  Colonoscopy/Sigmoidos- 
copy HCPCS  Codes  for  Fee 
Screen  Year  1988 

B-88-1  •  Provisions  of  Budget  Reconcil- 

iation Legislation 

B-68-2  •  Notice  of  New  Interest  Itate 
AppUcable  on  Clean  Claims 

B-8fr-3  •  FY  88  Reasonable  Charge 
Update  and  Participation  Pro- 
gram— Physicians 

B-B8-r  •  Participating  Physician  and 
Supplier  Program 

8-68-5         •  Guidelines  for  Pricing  Certain 
HCPCS  Code  Revisions 
Program  Memorandum 

Intermediaries/Carriers  (HCFA-Pub.  BOA/B) 

AB-88-1  •  Report  of  Physicians/Practi- 
tioners. Providers,  and/or 
Other  Health  Care  Suppliers 
Sanctioned/Reinstated 

AB-eS-Z  •  Statutory  Bases  for  Denials  for 
the  Purposes  of  Sections  1879 
and  1642{1)  Determinations 

AB-88-3  •  Report  of  Physicians/Practi- 
tioners, Providers,  and/or 
Other  Health  Care  Suppliei^ 
Sanctioned/Reinstated 

AB-88^       •  HMO  Directory 

State  Operations  Manual 
Provider  Certification  (HCFA-Pub.  7) 
TIM  •  Outpatient  Occupational  Ther- 

apy (OOT)  and  Occupational 
liierapists     in     Independent 
Practice  (OTIP)— Citations 
Providers  of  Outpatient  Oc- 
cupational Therapy 


Trans  No.      Manual/Subiect/Publication  Number 

Occupational  Therapy  Serv- 
ices Provided  by  OTIPs 
206  •  Emphasis, .  Components    and 

AppUcability 
Team  Composition 
Type   of  Fadlity — ^Applica- 
tion of  SNF  or  ICF  Regu- 
lations 
Use  of  Part  A  or  Part  B  of 
the  Survey  Report 
206  •  Utilization  Review 

Regional  Office  Manual 
(Medicare)  (HCFA-Pub.  23-^) 

299  •  Retention  of  Documentation 

Target  Dates 

Contat>l  of  ACERs 

ACERS  FOR  Multi-Regional 

Contractora 
Evaluation    of    Contractors 
Under  Experimental  Con- 
tracts 
Rating  the  Performance  Cri- 
teria 
Correction  Action     ■ 
ACER  Format 
Contractor  Profile 
Executive  Summary 
Performance  Criteria 
Special  Reviews 

300  •  Uniform    Contractor    EvalOa- 

tion  Program  (UNICEP) 
Regional  Office  Manual 
(Standards  and  Certification)  (HCFA-Pub. 
23-4) 
31  •  Processing  Initial  Applications 

for  Licenses/Exemptions 
Processing  Renewal  Appli- 
cations for  Licenses 
^  •  Options  for  Operating  Under  a 

Correction       or      Reduction 
Plan— ICFs/MR  Only 
AppUcation  of  Section  1919 
.    .  State  Elects  Plan  of  Correc- 

tion Option 
State  Elects  Reduction  Plan 
Option 
IM-B7-1       •  Organ  Procurement  Organiza- 
tions (OPOs)— Citations 
Application  Process 
Designation  Procedures 
Regional  Office  Manual 
(Peer  Review  Organization  Manual) 
(HCFA-Pub.  19) 
19  •  Description  of  PHDDS 

Creation    of  PHDDS   Tape 

Files 
Submission       of      PHDDS 
Tapes  of  HCFA 
Hospital  Manual  (HCFA-Pub.  10) 
828  •  Bill  Preparation  Where  Medi- 

cal Benefits  Are  Secondary  to 
Group  Health  Plans  for  Em- 
ployed Beneficiaries/Spouses 
and  the  Disabled 

527  •  Fee  Schedules 

Coordination  Between  Inter- 
mediaries and  You 

528  •  Completion  of  Form  HCFA- 

1450  for  Inpatient  and/or  Out- 
patient Billing 


Trans  No.      Manual/Subject/PuMicaUon  Number 

529  •  Qainu  Processing  Timeliness 

530  'HCFA     Common     Procedure 

Coding  System  (HCPCS) 

531  •  Claims  Processing  Timeliness 

532  •  Definitiohs 

Possible  Coverage  Also 
Under  Auto  Medical  or 
No  Fault  Insurance  or  Em- 
ployer Group  Health  Plan 

Contested  Workers'  Com- 
pensation Claims 

Lump-Sum  Commutation  of 
Future  Benefits 

Private  Right  of  Action 

Handling  of  Cases  Involving 
Work-Related  Conditions 

Special  DOL  Coverage 
Rules 

533  •  Retention  of  Health  Insurance 

Records 

534  -     •  Submitting  Inpatient  Bills  in 

No-Payment  Situations 
IM-88-1       •  Determining  the  Amount  of  In- 
demnification 
Christian  Science  Sanatorium 
Hospital  Manual  Supplement  (HCFA-Pub. 
32) 

17  •  Bill  Preparation  For  Cost  Re- 

imbursement Hospitals  Where 
Medicare  Benefits  Are  Sec- 
ondary to  Group  Health  Plans 
For  Employed  Beneficiaries 
and  Spouses 

18  •  Claims  Processing  Timeliness 
Home  Health  Agency  Manual  (HCFA-Pub. 

11) 

203  •  Data    Elements    Needed    to 

Render  Home  Health  Cover- 
age Determination 
Home    Health    Certification 

and  Plan  of  Treatment 
Medical  Update  and  Patient 

Information 
Treatment  Codes  For  Home 

Health  Services 
Addendum  to  the  Plan  of 
*  Treatment/Medical 

Update 
Intermediary  Medical  Infor- 
mation Request 
Postpayment  Audits 

204  •  Claims  Processirtg  Timeliness 

Home  Health  Certification 
and  Plan  of  Treatment 

Medical  Update  and  Patient 
Information 


Trans  Ng      Manual/Sub>>ci/PubHc«tion  Number 

Treatment  Codes  for  Home 
Health  Services 

Addendum  to  the  Plan  of 
Treatment/Medical 
Update 

Intermediary  Medical  Infor- 
mation Request 

Postpayment  Audits 

205  •  Definitions 

Possible  Coverage  Also 
Under  Auto  Medical  or 
No  Fault  Insurance  or  Em- 
ployer Group  Health  Plan 
Lump-Sum  Compromise  Set- 
tlement 
Lump-Sum  Commutation  of 

Future  Benefits 
Private  Right  of  Action 
Handling  of  Cases  Involving 
-    Work-Related  Conditions 

206  •  Data    Elements    Needed    to 

Render  Home  Health  Cover- 
age Determination 
Home   Health   Certification 

and  Plan  of  Treatment 
Medical  Update  and  Patient 

Information 
Treatment  Codes  for  Home 

Health  Services 
Addendum  to  the  Plan  of 
Treatment/Medical 
Update 
Intermediary  Medical  Infor- 
mation Request 
Postpayment  Audits 
IM-86-1       •  Determining  the  Amount  of  In- 
demnification 

Skilled  Nursing  Facility  Manual  (HCFA-Pub. 

12) 
2B2.  •  Covered  Level  of  Care 

Custodial  Care 

283  •  Qaim  Processing  Timeliness 

284  •  Definitions 

Possible     Coverage     Also 
,  Under   Auto   Medical   or 
No  Fault  Insurance  or  Em- 
ployer Group  Health  Plan 
Lump-Sum  Compromise  Set- 
tlement 
Lump-Sum  Commutation  of 

Future  Benefits 
Private  Right  of  Action 
Handling  of  Cases  Involving 
Work-Related  Conditions 
IM-88-1       •  Determining  the  Amount  of  In- 
demnification 


Thuis  Ng      M«nual/Sub>»ct/PubUcation  Numbw 

Rural  Health  Clinic  Manual  (HCFA-Pub.  27) 

23  •  Claims  Processing  Timeliness 

24  •  Claims  Processing  Timeliness 
Renal  Dialysis  Facility  Manual 

(Non-Hospital  Operated)  (HCFA-Pub.  29) 
31  •  Qaims  Process  Timeliness 

Hospice  Manual  (HCFA-Pub.  21) 
17  •  Gaims  Processing  Timeliness 

IM-8S-1       •  Determining  the  Amount  of  In- 
demnification 
Outpatient  Physical  Therapy  and  Compre- 
hensive Outpatient  Rehabilitation  Facility 
Manual  (HCFA-Pub.  9) 
68  •  Completion  of  Fonn-14S0  For 

Billiiig      CORF,      Outpatient 
r  Physical  Therapy,  Occupation- 

al Therapy  or  Speech  Patholo- 
gy Services 
Medical  Review  of  Compre- 
hensive Outpatient  Reha- 
biUution  Facility  (CORF) 
Gaims 

00  •  Gaims  Processing  Timeliness 
70  •  Request  for  Payment 

Coverage  Issues  Manual  (HCFA-Pub.  6) 

21  •  Streptokinase  Infusion 

•  Treatment  of  Kidney  Stones 

22  •  Power-Operated  Vehicles  That 

May  Be  Used  as  Wheelcliairs 

23  •  Index 

Provider  Fieimbursement  Manual  (HCFA- 
Pub.  lS-1) 
PartI 

342  •  Ambulatory    Surgical    Proce- 

dures Performed  on  an  Outpa- 
tient Basis  by  Hospitals 
Application  of  the  ASC  Pay- 
ment Method  to  All-inclu- 
sive Rate  Hospital 

343  •  Adjustment  of  the  Outpatient 

Interim  Rate  to  Recognize  the 
Change  in  Payment  for  Ambu- 
latory Surgical  Center  Proce- 
dures 
Provider  Reimbursement  Manual 
Partn 
(Skilled  Nursing  Facility  Prospective 
Pdyment  Cost  Report) 
(HCFA-Pub.  15-n-AD) 

1  •  Cost  Reporting  Periods  Begin- 

ning dn  or  After  October  1, 
1988 


Publication  date 

File 

HMO/CMP  Prognun  kifocmaiion  Letters: 
02/29/88 
02/04/88 

OPHC/PPL  88-01 
OFM  68-02 

02/26/68 

OFM  88-03 

02/29/88 

OFM  88-04 

03/14/88 

OFM  88-05 

'    03/14/88 
03/26/88 

OFM  89-06 
OFM  88-07 

^Jblect 


Insofvency  Protection  lor  HMO/CMP  Memtsors. 

Implementation  of  the  Gramm-Rudrnan-HoUin0S  (.egisiation  and 

the  06RA  '87— Informatioa 
Revised  Demograptitc  Reports  for  the  Period  Aprl  1965  ttwough 

September  1965— Informetton. 
Impact  of  0BRA-e7,  Section  4012,  Upon  Your  Organizatiort— 

Information. 
Changing   Treasury   Financial  Communicalions  System   (TFCS) 

Bank  Information  lor  HMCs/CMPs.  and  HCPPs. 
Status  of  Implementation  of  OBRA-67.  Section  4012— Information. 
Schedule  of  1968  Risk  Contract  Briefings— Informatioa 
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HMO/CMP  TkMc^  Momution  Letter 
01/29/88 

Bulletin  OFM  88-01 

linpKt  of  OBRA-67.  Section  40\Z.  Upon  Your  Organization- 
Infonnation. 
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TaUe  m-rRegoIatfons  Published  December  21, 19e7-Matdi  19B8 


PMbKciMon  <IbIb/c1I8- 


Fmal  Rules: 

01/21/S»(S3  FR  1617).. 

03/01/88  (S3  FR  I 

03/0e/88  (53  FR  6629).. 

03/26/88  (53  FR  10077). 


01/16/88  (53  FR  1363). 
02/16M6  (SS  FR  50061- 

03/02/86  (S3  FR  6672). 


03/16/88  (53  FR  8654) ..._... 

03/22/66  <53  FR  8337) 

03/31/86  (S3  FR  10404) 

NoMOBK 

01/27/66  <S3  FR  2261) 


02/12/88  (53  FR  4158). 
03/11/68  (S3  FR797Q., 


03/28/88  (53  FR  9888) .._. 
03/31/88  (53  FR  10431)._ 


CFRi 


405. 


405,  413,  441,  482.  485.  488.. 


405,  406.  409.  410,  413.  416^  621.  424. 

489.496. 
413. 


419. - 

405.  406.  407. 


413 ...: _ 


405.  431.  433.  434.  4S6.  462.  466,  473, 

476,469. 
405,  414  413.  469 


74.  405.;. 


•f 


ReguteHan  titte 


Medicare  Program;  End  Stage  Renal  Oiaeue  Program;  ResponsibMiiies  of 

Network  Organizations. 
Medicare  and  Modteaid  Programs;  Organ  Proot— want  Organizations  and 

Organ  Procurement  Protocols. 
Medicare  Program;  Condttiona  for  Medfcare  Paywwwt  (Correction  Notice 

issued  03/21/88)  (53  FR  9174). 
Medicare  Program;  Ctuuiges  to  the  Lesser  of  Costs  or  Charges  Provisioro. 

luledicare  Program;  Medk»re  Coverage  of  Immnbauppressive  Drugs. 
Medicare  Prognm;  HoepiM  Inauranoe  EnMtomaNl  and  Supplementary 

Medical  Insurance  Enrollment  and  DilWiiiiw*. 
Medicare  Program;  Program  for  Kidneys  Saat  to  Foreign  Countries  or 

Transplanted  in  Nor>-Medicare  Beneliciaiies. 
Medicare  and  Medicaid  Programs;  Changes  to  Pear  Review  Organizations 

Regulations. 
Medicare  Program;  MisceHarteous  Changes  AKacNng  Payment  tor  Inpatient 

•Hospital  Services. 
Medicare,  Medicaid  and  Oinical  Laboratories  Improvement  /U:t  (CLIA) 

Patient  Confidentialily  Rutes. 

Medicare  Program;  List  of  Covered  Swgioal  nooadurea  for  Amtxjlatory 

Surgical  Centers;  ConecMon  Notice. 
Medk:are  Program;  Supplamantary  ModfcH  Inaurance  Pramiums. 
Medksare  Program;  Peer  Review  Organizaiian  Oortrads:  Solicitation  of 

Statement  of  Interest  From  In-State  Organtariions. 
Medicare  and  Medicaid  Programs;  IC0-9-CM  Coordination  and  Malnte- 

narx^  Committee  Meeting. 
Termination  of  Capital  Expenditure  Review  Agreements  Under  Section 

1122  of  ttte  Social  Security  Act 


Table  IV — Rs^^onal  Depository  Libraries 

Aubtini  Univ.  at  Montsooiery  Library. 

Dnr—Miwfa  DepartoMnt  Montgomery.  /U. 

3n«3.(26S)X79-9110 
University  of  /Mabama  Library.  Documents 

Dept.  Box  S,  (205)  348-6046,  University.  AL 

35466 
Dept.  of  Library  Archives  and  Public  Records, 

Third  Floor— State  Cap.,  Phoenix.  AZ 

85007,  (eoe)  Z5S-1035 
University  of  Arizona  Library,  Government 

Documents  Dept.  Tucson,  AZ  85721,  (602) 

626-1871 
CaKfoniia  State  Library,  Govt  Publications 

Section,  P.O.  Box  2037,  Sacramento,  CA 

3S809,  (616)  322-1572 
Uoiv.  of  Colorado  Library,  Government  Pub. 

Division.  Boulder,  CO  80308,  (303)  492-8834 
Denver  Public  Library.  Govt  Pub.  ; 

Department  1357  Broadway.  Denver,  CO 

80203.  (303)  573-6152  | 

ConnectioMi  Stale  Library.  Government 

Documents  Unit  231  ciapilol  Documents 

Unit  Hartford.  CT  06115.  (302]  566-1971 
Univ.  ofPloiida  Libraries,  Libraiy  West 

Documents  Department,  Gainesville,  FL 

33801.  (AMI  368-0667 
Univ.  of  Georgia  Lftiraries,  Government 

Reference  Dept.  Athens.  CA  30BIOZ,  (404) 


Univ.  of  Hawaii  Library,  Govt  Documents 

Collection.  2SS0  The  Mali  Honolulu,  HA 

96962.(806)948-8230 
Univ.  of  Idaho  Ubraiy,  Documents  Section, 

Moscow.  ID  83643,  (208)  885-6344 
niinois  State  Library,  Information  Services 

Branch.  Centennial  Building,  Springfield.  EL 

62756.  ln7)  712-7587 
Indiana  State  Library.  Serials  and  Documents 

Section,  140  North  Senate  Avenue, 

Indianapolis.  IN  46204.  (317)  232-3678 
Univ.  of  Iowa  Libraries.  Ciovt.  Publication 

Department  Iowa  City,  lA  52242,  (319)  353- 

3316 
University  of  Kansas.  Doc  Collect,  Spencer 

Library.  Lawreoca.  KS  6604S,  (913)  884-4662 
Univ.  of  Kentucky  Libraries,  Govt.  Pub. 

Departnent  Lexington.  KY  40506,  (606) 

257-2639 
Louisiana  State  Univ.  Library.  BA/Docs. 

Dept.  Middleton  Library.  Baton  Rouge,  LA 

70601  (504)  308-2570 
Louisana  Technical  Univ.  Library.  Documents 

Department  Ruston.  LA  n272,  (318)  257- 

4662 
University  of  Maine,  Raymond  H.  Fogler 

Library,  Documents  Depository,  Orono,  ME 

University  of  Maryland.  McKeldin  Library 
Doc  Div.,  College  Park.  MD  20742,  (301) 
454-3034 


Boston  Public  Ubraiy.  Government  Docs. 

Dept,  Boston.  MA  02117.  (617)  536-54Qa 

ext  295 
Detroit  Public  Library,  Sociology  Department, 

5201  Woodward  Avenue,  Detroit  MI  48202, 

(313)633-1000 
Michigan  Stat*  Univ..  P.a  Box  30007, 735  E. 

Michigan  Avenue.  Leasing,  MI  46809.  (517) 

373-0640 
University  of  Minnesota,  Govt.  Pub.  Division,- 

409  Wilson  Library,  Mnneapolis,  MN 

55455,  (612)  373-781S 
Univ.  of  Mississippi  Library.  Documents 

Department  University,  MS  38677.  (601) 

232-7091  ext.  7 
Univ.  of  Montana.  Mansfeid  Library, 

Documents  Division,  Missoula,  MT  59612, 

(406)  Zt3-e70p 
Nebraska  Library  Comm.,  Federal  Document 

3420  P  Street  Uncoln,  m  66S06,  (402)  471- 

2045 
University  of  Nebraska  Lincoln,  D.L  Love 

Memorial  Libary.  Documents  Division 

LL201N,  Uncoln,  NB  68S06,  (402)  472-2562 
University  of  Nevada  Ubrary,  Govt.  Pub. 

Department  Reno,  NA  89557,  (702)  764- 

6579 
Newark  PubMc  Ubrary,  Social  Services 

Division.  5  Washington  Street,  Newark,  N) 

07102,  (201)  733-7812 


Univeraity  of  New  Mexico,  Zimmerman, 

Ubrary,  Government  Pub  Dept, 

Albuquerque.  NM  87131,  (505)  277-5441 
New  Mexico  State  Ubrary,  Reference 

Department.  P.O.  Box  1629.  Santa  Fe.  NM 

87503,  (505)  827-2033 
New  York  State  Ubrary,  Empire  State  Plaza, 

Albany,  NY  12230.  (518)  474-5563 
Univ.  of  North  Carolina  At  Chapel  Hill 

Ubrary,  BA/SS  Div.  Documents,  Chapel 

Hill.  NC  27514.  (919)  933-1151 
North  Dakota  State  Univ.  Ubrary,  Govt. 

Documents  Department  Fargo,  ND  56105 

(701)  237-8886.  (In  cooperation  with) 
Univ.  of  North  Dakota,  Chester  Fritz  Ubrary. 

Documents  Department,  Grand  Forks,  ND 

58202  (701)  777-1648 
State  Library  of  Ohio,  Documents 

Department.  65  South  Front  Street 

Columbus.  OH  43215.  (614)  466-9511 
Oklahoma  Dept  of  Ubraries,  Government 

Documents,  200  NE  18th  Street,  Columbus 

City,  OK  73105.  (405)  521-2502 
Oklahoma  State  Univ.  Library.  Documents 

Department  Stillwater.  OK  74076,  (405) 

642-6546 
Portland  State  Univ.  Ubraiy.  Documents 

Department.  P.O.  Box  1151,  Portland,  OR 

97207,  (503)  229-3673 
State  Ubrary  of  Penn.,  Government  Pub. 

Section,  P.O.  Box  1601,"Harri8burg,  PA 

17105,  (717)  787-3752 
Texas  State  Ubrary,  Public  Service 

Department,  P.O.  Box  12927,  Austin,  TX 

78711,  (512)  475-6725 
Texas  Tech  Univ.  Ubrary,  Govt  Documents 

Department  Lubbock,  TX  79409,  (806)  742- 

2268 
Utah  State  University.  Merrill  Ubrary,  U.M.C. 

30,  Logan,  UT  64321,  (801)  750-2602 
University  of  Virginia,  Alderman  Ubrary, 

Public  Doc,  Chariottesville,  VA  22901,  (804) 

924-3133 
Washington  State  Ubrary,  Documents 

Section,  Olympia,  WA  98504,  (206)  753- 

1027 
West  Virginia  Univ.  Library,  Documents 

Department,  Morgantown,  WV  26S06,  (304) 

293-3640 
Milwaukee  Public  Ubrary,  814  West 

Wisconsin  Avenue,  Milwaukee,  WI 53233, 

(414)  278-3000 
State  Hist.  Ubrary  of  Wisconsin,  Government 

Pub.  Section,  816  State  Street,  Madison.  WI 

53706  (608)  262-4347 
Wyoming  State  Ubrary.  Supreme  Ct/Ub. 

Building.  Cheyenne.  WY  62002,  (307)  777- 

7281 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.773.  Hospital  Insurance;  and 
Program  No.  13.774.  Medicare-Supplementary 
Medical  Insurance  Program) 

Dated:  May  12, 1988. 
WilUam  L  Roper. 

Administrator.  Health  Care  financing 
Administration. 

[FR  Doc.  88-12995  Filed  6-8-88;  8:45  am] 

MIXINQ  CODE  «120-«»-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[OR-020-08-4333-10;  QP$-145] 

Bums  District  Advisory  Council  Tour 

AOCNCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice:  Bums  District  Advisory 
Council  Tour. 

SUMMARY:  Notice  is  hereby  given  in 
accordance  with  section  309  of  the 
Federal  Land  Policy  and  Management 
Act  of  1978,  that  a  field  tour  involving 
the  Burns  District  Advisory  Council  will 
be  held  on  Thursday,  July  7, 1988, 
through  Friday,  July  8, 1988. 

The  agenda  for  the  tour  will  include 
the  Steens  Mountain  area  on  Thursday, 
July  7th,  to  discuss  the  following 
programs:  Recreation,  wilderness,  and 
tenure  and  livestock  grazing.  The  tour 
will  move  to  the  Trout  Creek  Mountains 
area  on  July  8th  to  discuss  long-term 
management  plans  for  livestock  grazing 
and  interrelationships  vriih  wilderness, 
wildlife,  riparian  and  land  tenure 
adjustment  programs, 
dates:  The  tour  will  be  held  from  9:00 
a.m.  (Pacific  Standard  Time)  on 
Thursday,  July  7, 1988  until  8:00  p.m.  on 
Friday,  July.  8, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joshua  L  Warburton,  District  Manager, 
Bureau  of  Land  Management,  Bums 
District  Office,  HC  74-12533.  Hwy  20 
West  Hines,  Oregon,  97738.  Phone 
(503)-573-5241. 

SUPPLEMENTARY  INFORMATION:  The  tOUr 
is  open  to  the  general  public.  However, 
interested  persons  will  need  to  furnish 
their  own  transportation,  meals  and 
lodging.  The  tour  will  leave  the  Biuns 
District  Office  at  9:00  a.m.  (Pacific 
Standard  Time)  on  July  7th  and  rebim  at 
approximately  6«)  p.m.  on  July  8th. 
Advisory  Council  Members  wUl  lodge  at 
Fields,  Oregon,  on  the  night  of  July  7th. 
Individuals  wishing  to  participate  on  the 
toiu*  should  contact  the  Bums  District 
Office  at  the  above  address. 

Dated:  June  2, 1988. 
Donald  R.  Coin. 

Associate  District  Manager. 

|FR  Doc.  88-12998  Filed  6-8-88;  8:45  am] 

MLUNO  COOC  4aiO-9-M 

[OR-050-4410-10:GP8-1S0] 

Oregon;  Prineville  District  Advisory 
CouncH  Meeting/Tour 

June  1, 1988. 

AOENCY:  Bureau  of  Land  Management, 

Interior. 


ACTION:  Notice  is  hereby  given  that  a 
meeting  of  the  Prineville  District 
Advisory  Council  will  be  held  on  Jime 
30, 1988.  The  meeting  will  be  in  the  form 
of  a  field  tour  and  will  begin  at  8KX)  AM 
at  the  Bureau  of  Land  Management 
Office  located  at  185  East  Fourth  Street 
Prineville.  OR  97754,  The  purpose  of  the 
tour  will  be  to  view  the  riparian 
demonstration  areas  on  Camp  Creek 
and  Bear  Creek  and  discuss  riparian 
managemei^t  opportunities  in  the 
Prineville  District. 

The  tour  is  open  to  the  public, 
however,  transportation  wUl  not  be 
provided.  Anyone  wishing  to 
accompany  the  tour  is  requested  to 
contact  the  District  Manager  at  the 
above  address  prior  to  June  24, 1988. 

Dated:  June  1, 198& 
James  L.  Hancock, 

District  Manager,  Prineville  District  Office. 
[FR  Doc.  86-12999  Filed  6-6-68;  8:45  am] 

BiLUNQ  CODE  4310-S-M 


[NV-943-08-5420-10-ZFKB;  N-4«$S(n 

Proposed  Issuance  of  Dlsdaimer  of 
Interest;  Nevada 

June  1, 1988. 

AOENCY:  Bureau  of  Land  Management, 

Interior, 

action:  Notice. 

summary:  a  portion  of  the  mineral 
interest  in  the  lands  described  below 
was  inadvertently  and  erroneously 
conveyed  to  the  United  States  in  an     , 
exchange  consummated  in  1966.  The 
United  States  proposes  to  disclaim  and 
release  that  mineral  interest  to  the 
exchange  proponent 
DATES:  Protest  or'Comment  Date: 
Comments  and  protests  should  be  sent 
to  the  Nevada  State  Director,  BLM,  850 
Harvard  Way,  P.O.  Box  12000,  Reno, 
Nevada  89520,  prior  to  September  12, 
1988. 

Effective  Date:  Disclaimer  of  any 
mineral  interest  of  the  United  States 
shall  issue  on  September  12, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Clark,  BLM  Nevada  State  Office. 
702-784-5413, 
SUPPLEMENTARY  INFORMATION:  The 

United  States  of  America,  pursuant  to 
the  provisions  of  section  315  of  the 
Federal  Land  PoUcy  and  Management 
Act  of  1976  (43  U.S.C.  1745),  does  hereby 
give  notice  of  its  intention  to  disclaim 
and  release  any  mineral  interest  in  the 
following  described  land: 

Mount  Diablo  Meridian,  Nevada 
T.  30  N.,  R.  53  E.. 
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Sec.  5.  \ot3  1-4.  SV^NVi,  SWV4.  NViSEW. 

swy*SEy«; 

Sec.  9.  SE%NW%.  , 

T.  31  N.,  R.  53  E., 
Sec  31.  lot  4. 

The  described  lands  aggregate  694.93> acres-, 
in  Ellco  County. 

After  review  of  the  offical  records, 
exchange  file,  and  conveyance 
documents,  it  is  the  position  of  the 
Bureau  of  Land  Management  that  a 
portion  of  the  mineral  interest  in  the 
lands  mentioned  above  is  found  to  have 
been  inadvertently  and  erroneously 
conveyed  to  the  United  States. 

Any  person  vvrishing  to  submit  a 
protest  or  conunents  on  the  above 
disclaimer  should  do  so  in  writing 
before  the  expiration  of  90  days  &om  the 
date  of  publication  of  this  notice.  If  no 
protests  are  received,  the  disclaimer  will 
be  effective  on  the  date  shown  above. 

Edward  F.  SfMiig.  | 

Slate  Director.  Nevada. 

(FR  Doc  88-12981  Filed  6-8-88;  8:45  am] 

BHJJNQ  CODE  4310-HC-M 

(AK-040-Ot-4213-21;  AA-«4n81 

Rerity  Action;  FLPMA  Leaee  Proposal 
NearOM  FAA  Farewell  Landing  Field, 

i. 

AMNCV:  Bureau  of  Land  Management, 

Interior. 

action:  Notice  of  Realty  Action. 


:  Notice  is  hereby  given  that 
pursuant  to  Section  302  of  Tite  Federal 
Land  Policy  and  Management  Act  of 
October  Zl,  1978.  (43  U.S.C.  1732).  Barry 
Scott  Mileur  of  Palmer,  Alaska,  has 
submitted  a  lease  proposal  to  resolve  his 
occupancy  trespass  of  public  land 
located  approximately  ten  miles  west 
southwest  of  the  old  FAA  Farewell 
Landing  Field  and  approximately  55 
miles  southeast  of  McGrath.  Alaska,  on 
the  left  or  western  bank  of  the  Windy/ 
Middle  Fork  of  the  Kuskokwim  River, 
north  of  the  Trimokish  Hills  within  the 
following  general  legal  description: 

S6wara  MSfidu9i«  Ahtsks 

T.  28  N..  R.  27'W..  (unsurvcyed). 
Sec  28,  NW^SWV^  those  portions  with 

impuwciagnti; 
Sec  27.  NEV4  SEVi  those  portions  with 

improvements.  j 

Containing  approximately  2J)  acres. 

The  above  lands  would  be  offered 
noncompetitively  to  the  prospective 
lessee  undo-  a  3-year  renewable  lease  at 
no  less  than  fair  market  rental  The 
proposed  lease  would  authorize  existing 
improvements  used  as  a  base  camp  for 
the  lessee's  trapping  operations.  Only    " 


applications  by  the  above  prospective 
lessee,  who  built  the  improvements,  and 
who  has  llie  appropriate  licenses  from 
the  State  of  Alaska,  will  be  accepted. 
The  lessee  woidd  be  required  to 
reimburse  the  United  States  for 
reasonable  costs  incurred  in  processing 
and  monitoring  the  lease  in  accordance 
with  43  CFR  2920.6.  The  general  terms 
and  conditions  for  leases  are  found  in  43 
CFR  2920.7. 

DATE  For  a  period  up  to  and  including 
July  22, 1986,  interested  parties  may 
submit  comments. 

AINNKSS:  Comments  must  be  submitted 
to  the  Andiorage  District  Manager,  6881 
Abbott  Loop  Road.  Anchorage,  Alaska 
99507. 

FOR  RJfm«EII  MNmMAYWN  CONTACT: 

Sandra  Dunn  (907)  267-1214. 

Laun  Buosr, 

Acting  District  Manager. 

[FR  Doc.  08-12993  Filed  e-»-a8;  8:45  am] 

BILUNQ  COK  43W-M-I( 


[IO-4MO-07-4211-11: 1-2S474] 

Realty  Action;  Classification  for 
Recreatioa  and  Public  Purposs  l.sase; 
Custer  County,  10,  Correction 


R  Bureau  of  Land  Management, 
Interior. 

REALTT  action:  Classification  for 
Recreation  and  Public  Purpose  Lease  of 
Public  land  in  Custer  County,  Idaho; 
Correction. 

SUMMARV:  Correction  of  Notice  of  Realty 
Action  published  in  Vol  53  No.  97. 

Thursday,  May  19, 1988,  page.17982. 
The  notice  is  corrected  deleting  the 
published  legal  description  and' 
replacing  it  with  the  following  correct 
legal  description: 

T.  11  N.,  R.  18  E.  RM., 
Secfioa  27:  NEy«NW%NE^. 
Dated:  |ime  3, 1988. 


;  8:45  am] 


Realty  Action:  Exchangs  of  Pul>lic 
Lands,  Washos  County,  NV 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  N-47854;  Exchange  of  public 

mineral  interests  in  Washoe  County, 

Nevada. 

summary:  The  proposed  action  is  the  . 
exchange  of -mineral  estates  between  the 
United  States  and  White  Pine  Lumber 


JeiryW, 

District  Mattager. 

[FR  Doc.  88-1M00  Filed 

BILUNQCOOE 


Company.  The  surface  estate  of  these 
lands  was  traded  in  1975.  The  following 
described  public  mineral  estate  has 
been  examined  and  through  the 
development  of  land  use  planning 
decisions  based  on  public  input, 
resources  considerations,  regulations 
and  Bureau  policies,  it  has  been 
determined  that  the  proposed  exchange 
is  consistent  with  section  206  of  the 
Federal  Land  Policy  and  Management 
Act  (FLn^dA)  of  October  21, 1976. 

Mount  Diablo  Meiidten,  Nevada  (Public 
Mineral  Estate) 

Acres 

Township  41   Nor^,  Range   18, 
M.D.M.: 
Section  01:  Lots  1,  2,  3,  4,  SVi 

NVi 440.29 

Section  02:  Lots  1,  2,  SEH 

NEy« 

Township  41   NoHtk.   Ftange   19 
East.  MX>.M.: 
Section    03:    Lots   3,    4,    SV^ 

NWV4.  SWW 963.97 

Section  04:  LoU  1.  2.  3,  4.  S^ 

NMi,  SV4(aI0 
Townst)ip  42  Norttv  Range   18 
East.  M.D.M.: 
Section  01:  SHViNWV*.  SV^ 

WV* 2,430.36 

Section  02:  Lot  2,  S^NE%, 

SEV^ 
Section  11:  EV^NE^ 
Section  12:  SE% 
Section  13:  Lots  2.  3,  8,  WVt 

NEV4NEy4,    SE^iNEy«NE%, 

NW^^NEV^  SHNEM 
Section  23:  EWEH 
Section  24:  Lots  4.  5,  6.  7.  SVfc 

NWV4,  NWSW^  SWt4SEV4 
Section  26:  ES^EV^ 
Section     35:     EV^W,     SWV4 

NEV4.WViSEV^ 
Section  36:  Lots  1,  2,  3,  4.  WV^ 

EV^.  WMWV^,  SEWSW^ 
Township  42  Norltv  Range   19 
East.  M.D.M.: 

Section  16:  EV4 1,954.97 

Section  20:  NE% 
Section  21:  N%,N%SV^ 
Section  23:  EV^,  EMWV^ 
Section  26:^E%NE% 
Section  30:  LOls  Z  4,  SWK 

NEy4.  SEy4NW% 
Section  31:  NEMNWM 
Section  34:  SWV^SWM 
Section  35:  WNEy4,  EV^NWy4, 

NEy4SW^,NWt4SE% 

Containing 5,789.59 


Sam  laksick.  White  Pine  Ltmiber 
Company,  P.O.  Box  1430,  Reno,  NV, 
89505,  seeks  to  acquire  the  above 
described  public  mineral  estate  in 
exchange  for  the  following  private 
mineral  estate. 


Mt  DialiloAlaridiaB,  Navada;  (Private 
Mineral  Estete) 

Acn$ 

Township  40  North,  Range  22  Vi 
-     East,M.D.M.: 

Section  01:  Tract  37 82.87 

Township  40  Norttt.   Range  23 
East,  M.D.M.: 
Section    06:     l.ots     14,     15. 

,      SE»4SWy4 120.00 

Sedioo        07:        SWHNEH, 

NEWNWVi,  WHSE% 160.00 

Section      09:       Tract      51A, 

WV4NW%.  NW%SW% 160.00 

Section   16:  Tract  518,  51D. 

EV4SEV4 16a00 

Section       17:       SWV4NWV4, 

NEViSW<A.  SViSEVi 16a00 

Section  18:  NEy4NE% 40.00 

Section  20:  Tract  53C,  lot  3 
Section  21:  Tract  538.  53D.  lot 

2,      EHNEy4,      SWy4NEy4. 

NEy4SEy4  277.83 

Section  27:  NV&SWV^  80.00 

Section        28:        SEV^NEy^. 

NViSEV^  120.00 

Township  41    North,   Range   19 
East,  M.D.M.: 

Section  20:  E%WV4 160.00 

Township  41   North.  Range  22 
East.  M.D.M.: 

Section  03:  SV4SWy4 „ 80.00 

Secdon        04:        iSWMNEV^. 

SEViNwy4.        Nwy4SEy4. 

SEy4SE% 160.00 

Section  06:  Lot  2,  SWy4NEy4 80.76 

Section  10:  S>/«NE%, 

NEWNWV^ 120.00 

Section       11:       SWy4NWy4, 

NEy4SEy4.  SM«SEy4 160.00 

Section         12         S%SWV4, 

SWViSE^ 12a00 

Section   13:   NEM.'  N>4NWy4. 

NV4SEy4,  SEViSE^ 360.00 

Township  41    North.  Range  23 
East,  M.D.M.: 

Section  03:  SWy4NEV^ 40.00 

Section  07:  Sey4NEH  .„ 40.00 

Section       08:    .    SWMNWK, 

W%SW% .-...._ 120.00 

Section  13:  WV4SE% . saOO 

Section         16:         S%SWy«. 

N'ASE'A,  SWViSEW 200.00 

Section        17:        SWKNEM, 

Nl^NWV^.  SE^NWV^ 

NV4S£y4.SEy4SEy4 ao.oo 

Sectwn  18:  Lot  4  (SWV^SW)^)...  39.65 
Section  19:  Lot  1  (NWy4NW%). 

EV4NWy4.  WMiSEy4...„ 199.81 

Section        21:        NWV4NEy4. 

E%W% 200.00 

Section        24:        NW%NE)4, 

SE%NWV(k,  NMSWK, 

SW%SWV4 200.00 

Section        26:        NE^ANEV^. 

SViNEy4.  SV4NWV4. 

NWy^SWW „ 240.00 

Section        27:         NEy4SEy4. 

S%SE% .. — , 120.00 

Section         28:         N^NWH, 

SWHNWH ..._ 120.00 

Section  30:  WV4E  H 160.00 

Section        31:        NW%NEV4, 

SEVkNEW,  EV^SEVi t60IK) 


Federal  Regtsttt  /  Vol.  53.  No.  Ill  /  Thtirsday.  June  9.  1988  /  Notices 


SB 


21739 


Aer99 

Townsttip  42   North,   Range  21 
East,  M.D.M.: 

Section  35:  SW^NEVl 40.00 

Containing „    4,920.92 

An  exchange  of  the  respective  surface 
estates  was  completed  in  1975,  with  the 
U.S.  and  White  Pine  retaining  their 
respective  mineral  estates,  lie 
exchange  will  result  in  the  reunification 
of  the  surface  and  min^al  estates  in 
High  Rock  Canyon  and  49  Mountain. 
The  exchange  would  greatiy  enhance  - 
the  present  and  future  uses  of  the 
adjacent  land  and  the  respective  surface 
estates.  The  exchange  would  allow  the 
respective  mineral  estates  to  be 
managed  compatibly  with  the  surface 
estates.  In  High  Rock  Canyon,  the 
minerals  would  be  managed  by  BLM  in 
accordance  with  the  Cowhead-Massacre 
Maiiagement  Framework  Plan  (MFP).  an 
Area  of  Critical  Environmental  Concern 
Management  Plan,  and  public  land  laws. 
On  49  Mountain.  White  Pine  Lumber 
Company  would  be  able  to  manage  their 
private  lands,  surface  and  mineral 
estate,  in  accordance  with  their  own 
best  management  practices. 

The  proposed  exchange  will  benefit 
the  public  and  allow  improved 
management  of  public  lands.  The  public 
interest  will  be  well  served  by  making 
this  exchange.  The  value  of  the  mineral 
estates  is  approximately  equal. 
Exchange  of  the  subject  lands  is 
consistent  with  plaiming  system 
decisions  in  the  Cowhead-Massacre 
MFP. 

Publication  of  this  notice  in  the 
Federal  Register  shall  segregate  the 
subject  public  mineral  estate  fh>m  all 
other  forms  of  appropriation  under  the 
mining  laws  for  a  period  of  two  years. 
The  exchange  is  expected  to  be 
completed  before  the  end  of  that  period. 

Detailed  information  concerning  the 
.  proposed  exchange,  including  the 
environmental  analyses,  mineral  report 
and  land  report  are  available  for  review 
at  the  Surprise  Resource  Area  Office. 
602  Cressler  Sheet,  Cedarville.  CA 
96104.  and  Susanville  District  Office.  705 
Hall  Street,  Susanville,  CA  9613a 

DATE:  On  July  25, 1988,  interested  parties 
may  submit  conunents  to  the  District 
Manager.  Susanville. 

ADDRESS:  Comments  should  be  sent  to: 
District  Manager,  Borean  of  Land 
Management,  705  Hall  Street, 
Susanville,  CA  96130.  Conunents  will  be 
evaluated  by  the  Nevada  State  Director 
of  the  Bureau  of  Land  Management,  who 
may  vacate  or  modify  this  realty  action 
and  issue  a  final  determinatirm.  In  the 
absence  of  any  action  by  the  State 


Ehrector,  this  realty  action  will  become  a 
final  determination  for  the  Bureau  of 
Land  Management 
FOR  niRTMCR  INFORMATION  CONTACT 
Pete  Hunun,  Susanville  District  Office, 
at  (916)  257-5381,  or  )oe  McFarlan. 
Surprise  Resource  Area  Office,  at  (916) 
279-6101. 

Date:  May  20. 1988. 
CltaxCa«aiy, 

Susanville  District  Manager 

[FR  Doc  88-12936  Filed  6-8-88;  8:45  am) 

■lUJNG  COOC  491»-«e-M 


[CO-942-08-4520-121 

Colorado;  Filing  of  Plets  of  Survey 

May  17. 1988. 

The  plat  of  surVey  of  the  following 
described  land  will  be  officially  filed  in 
the  Colorado  State  Office.  Bureau  of 
Land  Management.  Lakewood. 
Colorado,  effective  10:00  a.m..  May  17, 
1988. 

The  plat-representing  the  depend 
resurvey  of  portions  of  the  First 
Standard  Parallel  North  (south 
boundary),  west  boundary,  and 
subdivisional  lines  and  C.E.  Number  176, 
and  the  survey  of  the  subdivision  of 
sections  30  and  31.  T.  5  N..  R.  96  W.. 
Sixth  Principal  Meridian.  Cdorado. 
Group  No.  820,  was  accepted  May  9, 
1988, 

This  sirrvey  was  executed  to  meet 
certain  administrative  needs  of  this 
Bureau. 

AO  inquires  about  this  land  should  be 
sent  to  the  Colorado  State  Office. 
Bureau  of  Land  Management.  2850 
Youngfield  Street,  Lakewood,  Colorado, 
80215. 

Jack  A.  Eaves, 

CJiief,  Cadastral  Surveyor  for  Cohrado. 
[FR  Doc.  88-12983  Piled  8-8-88;  8:45  am) 
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(NM-940-08-4220-11;  NM  NM  011409;  NM 
NM  020780] 

Proposed  Contlnuetfon  of 
WHtidrawals;  New  Mexico 

AOENCV:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 


;  The  Department  of  the  Air 
Force  proposes  that  the  26.5S0.23-acre 
mineral  withdrawals  for  IGrtiand  Air 
Force  Base  (formerly  Sandia  Base), 
continue  for  an  additional  25  years.  The 
land  would  remain  closed  to  location 
and  entry  under  the  mining  laws  and  to 
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leasing  under  the  mineral  leasing  laws. 
The  surface  estate  is  acquired  and  not 
subject  to  the  public  land  laws. 
DATE:  Comments  should  be  received  by 
September  7, 1988. 

AOORCSS:  Conunents  should  be  sent  to: 
New  Mexico  State  Director,  BLM,  P.O. 
Box  1449,  Santa  Fe,  NM  87504-1440. 
FOR  FimTHEft  INFORMATION  CONTACT: 
Clarence  Hougland,  BLM,  New  Mexico 
State  Office.  505-988-«554. 

The  Department  of  the  Air  Force, 
proposes  that  the  existing  land 
withdrawals  made  by  Public  Land  Order 
Nos.  1257  and  1428  be  continued  for  a 
period  of  25  years  pursuant  to  section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1978, 90  Stat.  2751, 
43  U.S.C.  1714.  The  land  is  described  as 
follows: 

New  Mexico  Principal  Meridian 

T.  9  N..  R.  3  E.. 
Sec.  1.  loU  1. 2, 3, 4.  SV^NVi.  S4: 
Sec.  3.  lots  3. 4,  SV«NWV4: 
Sec.  12; 

Sec.l3.N>4NVi. 
T.  10  N.,  R.  3  E..  . 
Sec.  34.  SWy4; 
Sec.  35,  SEy4SWy4.        _^ 
T.  9  N..  R.  4  E..  f 

Sec.  1.  lots  1. 2. 3. 4.  S^N^.  S^; 
Sec  2.  lots  2,  3. 4,  5.  SViNV^.  S%: 
Sec.  3.  lots  1.  2.  3, 4.  SV^N^.  SV^; 
Sec.  4,  lots  1. 2, 3. 4.  SV^N^  SVi: 
Sec.  5.  loU  1,  2.  3. 4.  S^^V^,  S%; 
Sec  6.  lots  1. 2,  3. 4. 5, 6.  7,  SV^NEy4,  SEy4, 

EV4SWy4.SEy4; 
Sec  7.  loU  1. 2. 3, 4.  E^.  EWNVi:      *' 
Sec  6  to  13,  inclusive; 
Sec  14.  loU  1.  2. 3. 4.  5,  NVt,  EV^SE^.  part 

of  survey  1023.  Jr.  A-E; 
Sees.  15  to  17.  inclusive; 
Sec  IS,  loto  1,  2, 3, 4,  E^,  EWlQVn 
Sec  19.  lots  1, 2. 3, 4.  E%,  EViiW^ 
Sees.  20  to  22.  inclusive; 
Sec  23.  lots  1.  2, 3. 4,  5.  EV^NEy4.  SWy4. 

NEy4.  S%.  part  of  survey  1023,  Tr.  A-E; 
Sees.  24  to  29.  inclusive; 
Sec  30.  loU  1,  2,  3. 4.  E^,  EMWV^; 
Sec  31.  lots  1. 2, 3. 4.  E^,  EMWVfe 

Sec.33,SV^N%.  S^: 
Sees.  34  to  36,  Inclusive. 
T.10N.,R.4E. 
Sec29.SV^V^NVi,SVi: 
Sec.  30.  lots  3. 4.  SVt  of  lot  2.  SV&^V4N 

Wy4,  EV4SWV4,  SE%; 
Sec.  31,  lots  1,  Z  EVx,  EVsNWy4; 
Sec.  32.  all  except  3.67  acres  in  the 
NEV^iNEViSEV*.  comprising  water 
reservoir  of  the  City  of  Albuquerque. 
The  areas,  described  aggregate 
approximately  26.559.23  acres  in  Bernalillo 
County. 

The  purpose  of  the  withdrawals  are  to 
protect  the  lands  for  the  Air  Force 
mission  needs  in  research,  testing  and 
development  activities.  The  research 
projects  conducted  at  Kirtland  Air  Force 
Base  are  essential  to  our  nationa 
defense  and  national  interests.  The 


withdrawals  segregate  the  lands  from 
location  and  entry  under  the  mining 
laws  and  from  leasing  under  the  mineral 
laws.  The  lands  are  not  subject  to 
operation  of  the  general  land  laws 
because  the  surface  estate  has  been 
acquired  by  the  United  States.  No 
change  in  the  segregative  effect  or  use  of 
the  land  is  proposed  by  this  action. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments  in 
connection-with  the  proposed 
withdrawal  continuation  may  present 
their  views  in  writing  to  the  NeW 
Mexico  State  Director  at  the  address 
indicated  above. 

The  authorized  officer  of  the  Bureau 
of  Land  Mangement  will  undertake  such 
investigations  as  are  necessary  to 
determine  the  existing  a  potential 
demand  for  the  land  and  its  resources.  A 
report  will  be  prepared  for  consideration 
by  the  Secretary  of  the  Interior,  the 
President,  and  Congress,  who  will 
determine  whether  or  not  the 
withdrawals  will  be  continued,  and  if 
so,  for  how  long.  The  final  determination 
on  the  continuation  of  the  withdrawals 
will  be  published  in  the  Federal 
Register.  The  existing  withdrawals-will 
continue  imtil  such  final  determination 
is  made. 
Lany  L.  Woodard. 
State  Director.  ■ 

Dated:  May  25. 198& 
[PR  Doc.  86-12935  Filed  6-6-88;  8:45  am] 
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INTERSTATE  COMMERCE 
COMMISSION 

[FtoMMice  Docket  No.  31262] 

International  Paper  Co^  Exemption 

AOCNCV:  The  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  exemption. 

summary:  The  Commission,  under  49 
U.S.C.  10505,  retroactively  exempts  from 
prior  approval  under  49  U.S.C  11343,  et 
seq.  the  control  by  International  Paper 
Company  of  two  Class  III  railroads,  the 
Longview,  Portland  and  Northern 
Railway  Company  and  the  Mississippi 
^port  Railroad  Company,  subject  to 
standard  labor  protective  conditions. 
DATES:  This  decision  is  effective  on  June 
12, 1988.  Petitions  to  reopen  must  be 
filed  by  June  29, 1988. 
AOORSSSts:  Send  petitions  referring  to 
Finance  Docket  No.  31262  to: 
(1)  Of^ce  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423. 


(2)  Edward  D.  Greenbeig,  1054  3l8t 
Street,  NW.,  Suite  200,  Washington. 
DC  20007-4492. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joseph  H.  Dettmar,  (202)  275-7245.  [TDD 
for  hearing  impaired:  (202)  275-1721). 

'  SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to 
Dynamic  Concepts.  Inc.,  Room  2229, 
Interstate  Commerce  Commission 
Building,  Washington.  DC  20423,  or  call 
(202)  289-4357/4359  (DC  Metropolitan 
area),  (assistance  for  the  hearing 
impaired  is  available  through  TDD 
services  (202)  275-1721  or  by  pickup 
from  Dynamic  Concepts,  Inc.,  in  Room 
2229  at  Commission  headquarters). 

Decided:  June  1, 188& 

By  the  Commission,  Chairman  Gradiscm. 
Vice  Chairman  Andre,  Commissioners 
Sterrett,  Simmons,  and  Lamboley. 
Norata  R.  McGee, 
Secretary. 
[FR  Doc  68-12950  Filed  6-8-88;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Conaant  Dacraa  In  Action  To  Enfoln 
Diacharga  of  Watsr  PoUutants;  City  of 
Eunioa 

In  accordance  with  Departmental 
Policy,  28  CFR  50.7, 38  FR  19029,  notice 
is  hereby  given  that  a  consent  decree  in 
United  States  v.  City  of  Eunice,  Civil 
Action  No.        ,  was  lodged  with  the 
United  States  District  Court  for  the 
Western  District  of  Louisiana  on  May 
22, 1988.  The  consent  decree  establishes 
a  compliance  schedule  for  the  Louisiana 
wastewater  treatment  plant  owned  and 
operated  by  the  City  of  Eunice  to  bring 
the  plant  into  compliance  with  the  Clean 
Water  Act,  33  U.S.C.  1251  et  seq..  the 
City's  National  Pollutant  Discharge 
Elimination  System  Permit  and  the 
applicable  regulations  relating  to  the 
discharge  of  pollutants.  The  consent 
decree  also  requires  payment  of  a  civil 
penalty  of  $20,000  in  three  installments, 
to  be  completed  by  July  1, 1989.  The 
consent  decree  calls  for  the  City  to 
achieve  compliance  by  October  1, 1989. 

The  Department  of  Justice  will  receive 
for  thirty  (30)  days  bam  the  date  of 
publication  of  tUs  notice,  written 
comments  relating  to  the  consent 
decree.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General,  Land 
and  Natural  Resources  Division, 
Department  of  Justice,  Washington.  DC 
20530  and  should  refer  to  United  States 


V.  City  of  Eunice.  D.].  Ref.  No.  90-5-1-1- 
2943. 

The  consent  decree  may  be  examined 
at  the  office  of  the  United  States 
Attorney,  Western  District  of  Louisiana, 
3B 12.  Federal  EMg..  Shreveport  La. 
71101;  at  the  Region  VI  office  of  the 
Environmental  Protection  Agency,  First 
Interstate  Bank  Tower  at  Fountain  ' 
nace.  1445  Ross  Ave„  Dallas.  T^  7S202, 
and  the  Environmental  Enforcement 
Section.  Land  and  Natural  Resources 
Division  of  the  Dqwrtment  of  Justice,  in 
requesting  a  copy,  please  endose  a 
check  in  the  amount  of  $1.50  (10  cent* 
per  page  reproduction  charge)  payable 
to  the  Treasurer  of  the  United  States. 
Roger  |.  Manulla, 

Aauatant  Attorney  GenenU.  Land  and 
Natural  Resources  Division. 

(PR  Doc  86-13003  Filed  e-^-Sa:  8:45  on) 
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Lodging  of  Sattlemant  Agreement 
Pursuant  to  Clean  Air  Act;  Wasliington 
Depeitnient  of  TransportoMon 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  noticed s  hereby 
given  that  on  May  19, 1968  a  proposed 
settlement  agreememnt  in  United  States 
V.  State  of  Washington  Department  of 
Transportation.  Civil  Action  C-87-63T. 
was  lodged  with  the  United  States 
District  Court  for  the  Western  District  of 
Washington.  The  complaint  filed  by  the 
United  States  aUeged  violations  of  the 
dean  Air  Act  and  the  asbestos 
NESHAP  by  defendant  during 
defendant's  removal  of  a  steam  frfpe 
from  the  Puyallup  River  Bridge  in 
Tacoma,  Washington.  The  settlement 
agreement  requires  defendant  to  pay  a 
civil  penalty  of  $17,500. 

The  Department  <A  Justice  will  receive 
for  a  period  of  thirty  (30)  days  frtnn  the 
date  of  this  publication  comments 
relating  to  the  proposed  settlement 
agreement  Conunents  should  be 
addressed  to  the  Assistant  Attbmey 
General  of  the  Land  and  Natural 
Resources  Division.  Department  of 
Justice,  Washfaigton.  DC  20530.  and 
should  refer  to  United  States  v.  State  of 
Washington  Department  of 
Transportatioif.  D.J.  Ref.  No.  90-5-^-l-  • 
880.  The  proposed  settlement  agreement 
may  be  examined  at.  the  Office  of  the 
United  States  Attorney,  360O  Seafirst  5th 
Avenue,  Seattle,  Washington  98104  and 
at  the  Region  10  Office  of  the 
Environmental  Protection  Agency,  1200 
Sixth  Avenue,  Seattle,  Washhugton 
98101.  A  copy  of  the  settlement 
agreement  may  be  examined  at  the 
Environmental  Enfwcement  Section. 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice.  Room  1517, 


Tenth  and  Pennsylvania  Avenue.  NW„ 
Washington,  DC  20530.  A  copy  of  the 
proposed  settlement  agreement  may  be . 
obtained  in  person  or  by  mail  from  the 
Environmental  Enforcement  Section. 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice. 

KogsrJ.MsRulla, 

Assistant  Attorney  General,  Land  and 
Natural  Resources  Dirision. 

(FR  Doc.  88-13004  Filed  6-8-88;  8:45  am] 
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Lodging  Of  Consent  Decree  PursuMrt 
to  Clean  Air  Act;  AroUsr  Warehousing 
Corp.etaL 

In  accordance  with  Departmoital 
policy.  28  CFR  507,  notice  is  hereby 
given  that  on  May  26. 1988  a  proposed 
Consent  Decree  in  United  States  v. 
Ambler  Warehousing  Corp.  et  aJ.  was 
lodged  with  the  United  States  District 
Court  for  the  EastemDistrict  of 
Pennsylvania.  The  fnoposed  consent 
decree  concerns  violations  by  the 
defendants  of  the  National  Emission 
Standard  for  Hazardous  Air  PoUntants 
("NE^iAP")  ibr  asbestos.  The  proposed 
decree  imposes  a  civil  penalty  of 
seventeen  thousand  ($17,000)  dollars 
and  requires  that  all  defendants  comply 
with  the  asbestos  NESHAP  in  the  future 
and  that  subsequent  asbestos  related 
activity  be  conducted  only  by  properly 
trained  contractors. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  publication  comments  relating  to 
the  proposed  consent  decree.  Comments 
should  be  addressed  to  the  Assistant 
Attorney  GeneraL  Land  and  Natural 
Resources  Division,  Department  of  • 
Justice,  Washington,  DC'20530,  and 
should  refer  to  United  States  v.  Ambler  ■ 
Warehousing  Corp.,  et  al,  D.J.  Ref.  90-5- . 
2-l-10g& 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  801  Maricet  Street 
Riiladelphia.  Pennsylvania  19107,  at  the 
Region  III  Office  of  the  Environmental 
Protection  Agency.  641  Chestnut  Street 
Riiladelphia,  Pennsylvania  19107.  and  at 
Ihe  Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division, 
Department  of  Justice,  Rm.  1515.  Ninth 
Street  and  Pennsylvania  Avenue.  NW.. 
Washington,  DC  20530.  A  copy  of  die 
proposed  Consent  Decree  may  be 
obtained  in  person  or  by  mail  bom  the 
Environmental  Enforcement  Section, 


Land  and  Natural  Resources  Division  of 
the  D^artment  of  Justice. 

Rog»|.MTTMils. 

Assistant  A  tlomey  General  Land  and 
Natural  Resources  Division. 

[FR  Doc  88-13001  Piled  6-8-88;  8:45  am) 
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LAdging  Of  Partiif  Consent  Decree 
Pursuant  to  the  Clean  Air  Act;  Avco 
Corp. 

In  accordance  with  Department 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  on  May  19. 1988,  a  proposed 
consent  decree  in  United  States  and  the 
Metropolitan  Government  of  Nashville 
and  Davidson  County  v.  Avco 
Corporation,  civil  action  no.  3-87-0631, 
was  lodged  with  the  United  States 
District  Court  for  the  Middle  District  erf 
Tennessee.  The  complaint  sought  the 
imposition  of  injunctive  relief  and  civil 
penalties  under  the  Clean  Air  Act 
against  the  defendant  for  continuing 
violations  of  applicable  portions  of  the 
federally-approved  and  enforceable 
Nashville-Davidson  County  State 
Implementation  Plan  ("MPH. 

Pursuant  to  the  partial  consent  decree, 
Avco  is  required  to  equip  two  (2)  spray 
paint  booths  with  a  VOC  control  system 
by  June  30, 1988;  to  use  exclusively 
complying  coatings  at  thirteen  (13)  spray 
paint  booths  on  and  after  June  30. 1988; 
and  to  pay  a  civil  penalty  of  $266,667.20 
to  die  United  States  and  $86,666.80  to 
Metro  within  sixty  (60)  days  of  entry  of 
the  partial  consent  decree.  The  partial 
consent  decree  also  imposes  stipulated 
penalties  upon  Avco  fior  failure  to  meet' 
the  timetable  established  for 
compliance.  Along  with  entry  of  the 
partial  consent  decree,  the  parties  will 
enter  a  stipulation  dismissing  certain  of 
Avco's  counterclaims  against  the  United 
States. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  partial  consent 
decree.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General,  Land 
and  Natural  Resources  Division, 
Department  of  Justice,  Washington,  DC 
20530,  and  should  refer  to  United  States 
and  the  Metrt^mlitan  Government  of 
Nashville  and  Davidson  County  v.  Avco 
Corporation.  D.f.  Ref.  90-5-2-1-1109. 

The  proposed  partial  consent  decree 
may  be  examined  at  the  Office  of  the 
United  States  Attorney.  U.S. 
Courthouse,  Room  879, 801  Broadway, 
Nashville.  Tennessee  37203,  or  the  U.S. 
Environmental  Protection  Agency,  345 
Courtland  Street,  NE.,  Atlanta,  Georgia 
30364.  Copies  of  the  partial  consent 
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decree  may  also  be  examined  at  the 
Environmental  Enforcement  Section. 
Land  and  Natural  Resources  Division, 
Department  of  Justice,  Room  1517,  Ninth 
Street  and  Pennsylvania  Avenue,  NW., 
Washington,  DC  20530.  Copies  of  the 
proposed  partial  consent  decree  may  be 
obtained  in  person  or  by  mail  from  die 
Environmental  Enforcement  Section. 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice  at  a  cost  of 
$.10  per  page  or  $1.80. 

Roger  |.  Maixulla, 

Assistant  Attorney  Ceneral,  Land  and 
Natural  Resources  Division. 

(FR  Doc.  8a-13002  Filed  &-8-88: 8:45  am] 

BttJJNO  COM  4410-01-11 


Antitniet  Division  i 

NaMonai  Cooperative  Researcti  Ad  of 
1964,  industry4Jniversity  Center  for 
Glass  Researcti 

Notice  is  hereby  given  that  pursuant 
to  section  e(a}  of  the  National 
Cooperative  Resecut:h  Act  of  1984. 15 
U.S.C.  4301  et  seq.  ("the  Act"),  Industry- 
University  Center  for  Glass  Research  at 
the  New  York  State  College  of  Ceramics, 
Alfred  University,  Alfred,  New  York 
("the  Center")  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  on  May  16, 1988,  disclosing 
changes  in  the  Center's  membership. 
The  notifications  were  filed  for  the 
purpose  of  inv(^ing  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances.  Specifically, 
the  Center  advised  that  Aluminum 
Company  of  America  and  M&T 
Chemicals,  Inc.  have  become  members 
of  the  Center. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  Center. 

On  August  11, 1986,  the  Center  filed 
its  original  notification  pursuant  to 
section  6(a)  of  the  Act.  The  Department 
of  Justice  (the  "Department")  published 
a  notice  in  the  Federal  Register  pursuant 
to  Section  6(b]  of  the  Act  on  September 
10, 1986,  51  FR  32262.  On  February  24. 
1987,  the  Center  filed  an  additional 
written  notification.  The  Department 
published  notice  in  the  Federal  Register 
in  response  to  the  additional  notification 
on  March  19. 1987  (52  FR  8661). 

Joaeph  H.  Widiiuu,  I 

Director  of  Operations,  Antitrust  Division. 
(FR  Doc.  88-13005  Filed  6-8-88;  8:45  am] 
SUJN6  COOC  441»«1-« 


NUCLEAR  REGULATORY 
COMMISSION 

IDocket  No.  50-206] 

Souttiem  Cailfomia  Edison  Co.  and 
San  Diego  Gas  and  Electric  Co^  San 
Onofre  Nuclear  Generating  Station, 
Unit  No.  1;  Envhronmentaf  Aaaeasment 
and  Finding  of  Ko  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission]  is 
considering  issuance  of  an  amendment 
to  Provisional  Operating  License  No. 
DPR-13  issued  to  Southern  California 
Edison  Company,  et  al„  (the  licensee), 
for  operation  of  San  Onofre  Nuclear 
Generating  Station,  Unit  No.  1,  located 
in  San  Diego  County,  California. 

EnvinHunental  Assessment 

Identification  of  Proposed  Action 

The  proposed  amendment  is  a  request 
to  revise  sections  2,  3  and  4  of  the 
Appendix  A  Technical  Specifications  to 
be  consisterft  with  a  replacement 
upgrade  of  the  San  Onofre  Nuclear 
Generating  Station,  Unit  1  Nuclear 
Instrumentation  System  (NIS).  The 
modification  would  consist  of  a 
complete  replacement  of  the  NIS 
detectors,  cabling,  and  signal  processing 
equipment.  Certain  existing  output 
devices  and  cable  routing  would  be 
retained.  The  Ucensee  stated  that  the 
proposed  revisions  to  the  technical 
specifications  would  assure  appropriate 
limiting  conditions  for  operation  and 
surveillance  requirements  for  the 
upgraded  NIS.  "The  safety  analyses  of 
transients  and  accidents  are  reviewed  in 
the  application.  Because  the  new  NIS 
detectors  are  not  symmetrical  with 
respect  to  the  reactor,  a  revised  dropped 
control  rod  analysis  is  presented  which 
is  the  analysis  most  affected  by  the 
upgraded  nuclear  instrumentation 
system. 

The  Need  for  the  Proposed  Action 

The  proposed  amendment  is  required 
to  permit  \he  licensee  to  replace  the 
Nuclear  Instrumentation  System. 

Environmental  Impacts  of  the  Proposed 
Action 

The  proposed  action  would  not 
involve  a  significant  change  in  the 
probability  or  Qonsequehces  of  any 
accident  previously  evaluated,  nor  does 
it  involve  a  new  or  different  kind  of 
accident.  Consequently,  any  radiological 
releases  resulting  fit)m  an  accident 
would  not  be  significantly  greater  than 
previously  determined.  The  proposed 
amendment  does  not  otherwise  affect 
routine  radiological  plant  effiuents. 
Therefore,  the  Commission  concludes 
that  there  are  no  significant  radiological 
environmental  impacts  associated  with 


the  proposed  amendment  The 
Commission  also  concludes  that  the 
proposed  action  will  not  result  in  a 
significant  increase  in  individual  or 
cumulative  occupational  radiation 
exposure. 

With  regard  to  nonradiological 
impacts,  the  proposed  amendment  does 
not  affect  nonradiological  plant  effiuents 
and  has  no  other  environmental  impact. 
Therefore,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed 
amendment 

The  Notice  of  Consideration  of 
Issuance  of  Amendment  and 
Opportunity  for  hearing  in  connection 
with  this  action  was  published  in  the 
Federal  Register  onrMay  18, 1988  (53  FR 
17809).  No  request  for  hearing  or  petition 
for  leave  to.intervene  was  filed 
following  this  notice. 

Alternatives  to  the  Proposed  Action 

Because  the  Commission  has 
concluded  that  there  are  no  significant 
environmental  impacts  associated  with 
the  proposed  action,  &ere  is  no  need  to 
examine  alternatives  to  the  proposed 
action. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
resources  not  previously  considered  in 
connection  with  the  Final  Environmental 
Statement  related  to  operation  of  San 
.  Onofre  Nuclear  Generating  Station.  Unit 
1.  dated  Oclober  1973. 

Agencies  and  Persons  Consulted 

The  NRC  staff  has  reviewed  the 
licensee's  request  that  supports  the    - 
prop9sed  amendment.  The  NRC  staff  did 
not  consult  'other  agencies  or  persons. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental 'impact 
statement  for  the  proposed  amendment 

Based  upon  the  foregoing 
environmental  assessment,  the 
Commission  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment 

For  farther  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  April  15. 1988.  which 
is  available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
1717  H  Street  NW..  Washington,  DC. 
and  at  the  General  Library,  University  of 
California.  P.O.  Box  19557.  Irvine, 
California  92713. 

Dated  at  Rockville,  Maryland,  this  3rd  day 
of)une,198a 


For  the  Nuclear  Regulatory  Commission. 
Charies  M.  TranuneU, 

Senior  Project  Manager,  Project  Directorate 
V,  Division  of  Reactor  Projects— III,  IV,  Vand 
Special  Projects,  Office  of  Nuchar  Reactor 
Regulation. 

[FR  Doc.  88-12966  Filed  6-8-88: 8:45  am] 
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(Docktt  No.  50-397] 

Waaiiington  PutiHc  Power  Supply 
System;  Environmental  Aaaeasment 
and  Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
21  issued  to  Washington  Nuclear  Project 
No.  2  (WNP-2),  loqated  in  Benton 
County,  Washington. 

Envitoomental  Assessment 

Identification  of  Proposed  Action 

The  proposed  amendment  would 
revise  License  Condition  2x(16), 
Attachment  2,  Item  3(b)  to  read  'The 
licensee  shall  implement  (installation  or 
upgrade)  requirements  of  R.G.1.97,  Rev. 
2  for  fiux  monitoring  prior  to  startup 
following  the  fourth  refueling  outage." 
The  license  currently  requires  this 
implementation  following  the  third 
outage.  The  licensee  has  installed  flux 
monitoring  instrumentation.  However, 
the  installation  is  not  yet 
environmentally  qualified  according  to 
Regulatory  Guide  1.97. 

The  proposed  action  is  in  accordance 
with  the  licensee's  appHcation  for 
amendment  dated  December  23, 1987,  as 
supplemented  by  letter  dated  January 
15, 1988. 

the  Need  for  the  Pivposed  Action 

The  proposed  change  to  the  Technical 
Specification  will  make  it  possible  to 
continue  operation  of  the  facility  while 
efforts  continye  to  meet  the 
requirements  of  R.G.1.97. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  revision  to 
the  Operating  License.  The  proposed 
revision  will  allow  the  facility  to  operate 
even  through  the  flux  monitoring 
installation  does  not  yet  meet  the 
environmental  qualification 
requirements  of  R.G.1.97.  The  revisions 
have  been  found  to  be  acceptable 
because  this  is  a  relatively  new  system 
and  no  licensee  i%  meeting  the 
qualification  requirements  applicable  at 
WNP-2.  Furthermore,  the  licensee  has 


demonstrated  a  good  faith  effort  toward 
achieving  compliance  with  the  license 
condition.  The  proposed  changes  do  not 
increase  the  probability  of 
consequences  of  an  accident  because 
there  is  existing  qualified 
instrumentation  to  provide  operators 
with  sufficient  data  to  assess  reactor 
conditions  (e.g.,  control  rod  position 
monitors,  and  reactor  vessel  level  and 
pressure  monitors)  in  the  unlikely  event 
of  an  accident  condition  prior  to 
implementation.  No  changes  are 
proposed  in  the  t)rpes  of  any  effluents 
that  may  be  released  offsite,  and  there  is 
no  significant  increase  in  the  allowable 
individual  or  cumulative  occupational 
radiation  exposure.  Accordingly,  the 
Commission  concludes  that  this 
proposed  action  would  result  in  no 
significant  radiological  environmental 
impact 

With  regard  to  potential  non- 
radiological impacts,  the  proposed 
amendment  to  the  license  involves 
qualification  of  monitoring 
instrumentation  located  within  the 
restricted  area  as  defined  in  10  CFR  Part 
20.  It  does  not  affect  non-radiological 
plant  effluents  and'has  no  other 
environmental  impact.  Therefore,  the 
Commission  concludes  that  there  is  no 
significant  non-radiological 
environmental  impact  associated  with 
the  proposed  amendment 

The  Notice  of  Consideration  of 
Issuance  of  Amendment  and 
Opportunity  for  Hearing  in  connection 
with  this  action  was  published  in  the 
Federal  Register  April  5, 1988  (53  FR 
11154).  No  request  for  hearing  or  petition 
for  leave  to  intervene  was  filed 
following  this  notice. 

Alternative  to  the  Proposed  Action 

Since  the  Commission  concluded  that 
there  is  no  significant  environmental 
effect  that  would  result  from  the 
proposed  action,  alternatives  with  equal 
or  greater  environmental  impacts  need 
not  be  evaluated. 

The  principal  alternative  would  be  to 
deny  the  requested  amendment  Denial 
of  the  request  would  not  reduce 
environmental  impacts  of  plant 
operation. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
any  resources  not  previously  considered 
in  the  Final  Environmental  Statement 
Related  to  the  Operation  of  WPPSS 
Nuclear  Project  No.  2,  dated  December, 
1981. 

Agencies  and  Person  Consulted 

The  NRC  staff  reviewed  the  licensee's 
request  and  did  not  consult  other 
agencies  or  persons. 


Findiog  of  No  Significant  iinpect 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  license 
amendment. 

Based  upon  the  foregoing* 
environmental  assessment,  the 
Commission  concluded  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  December  23, 1987 
and  supplement  dated  January  15, 1988 
which  are  available'for  public 
inspection  at  the  Commission's  Public 
Document  Room,  1717  H  Street  NW., 
Washington,  DC  and  at  the  Richland 
City  Library,  Swift  and  Northgate 
Streets.  Richland.  Washington  99352. 

Dated  at  Rockville,  Maryland,  this  31st  day 
ofMay.  198& 

For  the  Nuclear  Regulatory  Commission. 
Gflotge  W.  Knigbtoo. 

Director,  Project  Directorate  V,  Division  of 
Reactor  Projects— III,  IV,  and  Vand  Special 
Projects,  Office  of  Nuclear  Reactor 
Regulation. 

[VK  Doc.  88-12967  Filed  6-»-88;  8':4S  am] 
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[Docket  No.  50-029] 

Yankee  Atomic  Electric  Co.  and 
Yankee  Nuclear  Power  Station; 
Issuance  of  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR-3 
issued  to  Yankee  Atomic  Electric 
Company  (the  licensee],  for  operation  of 
the  Yankee  Nuclear  Power  Station 
(YNPS)  located  in  Rowe  Township, 
Massachusetts. 

Identification  of  Proposed  Action 

The  amendment  would  consist  of  a 
change  to  the  operating  license 
authorizing  an  extension  to  the 
expiration  date  for  YNPS  from 
November  4, 1997  to  July  9. 2000,  a 
period  of  two  years  and  eight  months. 

The  proposed  amendment  to  the 
license  is  responsive  to  the  licensee's 
application  dated  September  15, 1987 
and  as  supplemented  on  December  2, 
1987.  The  NRC  staff  has  prepared  an 
Environmental  Assessment  of  the 
Proposed  Action,  "Environmental 
Assessment  by  the  Office  of  Nuclear 
Reactor  Regulation  Relating  to  the 
Change  in  Expiration  Date  of  Facility 
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Operating  License  Na  DFR-3,  Yankee 

Atomic  Electric  Company,  Yankee 
Nuclear  Power  Station.  Docket  No.  50- 
029."  dated  June  2, 1968. 


Summary  of  Enviionmental , 

The  NRC  staff  reviewed  the  potential 
environmental  impact  of  the  proposed 
change  in  the  expiration  date  of  the 
Operating  License  for  YNPS.  The 
evahiation  was  based  on  the  Ucensee's 
September  15, 1987  and  December  2, 
1987  submittals,  the  plant  Final  Safety 
Analysis  Report  and  plant  Technical 
Specifications. 

Radiological  Impacts  ' 

Although  the  p<qnilati<m  in  the  vicinity 
of  YNPS  has  increased  riigfatly,  it  is 
likely  to  remain  stable  for  the  period  of 
the  extension;  thus,  the  site 
requirements  of  10  C3^  Part  100  are  now 
and  would  ^till  be  met  with  regard  to 
Exclusion  Area  Boundary,  Low 
Population  Zone,  and  nearest  population 
center  distances.  The  net  annualized 
environmental  impacts  attributable  to 
the  uranium  fuel  cyple,  which  form  the 
basis  for  Table  S3  of  10  CFR  Part  51. 
remain  essential  unchanged  frran  those 
previously  considered.  The 
environmental  impacts  attributable  to 
transportation  of  fuel  and  waste  to  and 
from  the  plant,  with  respect  to  normal 
conditions  of  transport  and  possible 
accidents  in  transport  would  be 
minimal  In  ad<tition.  the  proposed 
additional  period  of  reactor  operation 
would  not  increase  the  annual  public 
risk  from  reactor  operation. 

With  regard  to  normal  plant 
operation,  the  Ucensee  complies  with 
the  NRC  guidance  and  requirements  for 
keeping  radiation  exposures  "as  low  as 
is  reasonably  achievable"  (ALARA)  for 
occupational  exposures  and  for 
radioactivity  in  efihients.  Technical 
Specifications  are  in  place  to  ensure 
continued  compliance  with  tfiese 
requirements  during  any  additional 
period  of  operation. 

Non-Radkthgical  Iwpacta 

The  NRC  review  identified  no     I 
anticipated  additional  degradation  of 
the  habitat  surrounding  the  plant  widi 
regard  to  iadigenotts  plant  and  animal 
species  for  die  additional  period  of 
facility  operation.  In  addition,  the 
National  PoUotaat  Discfaaige 
ElininatioB  System  permit  provides 
additioBal  environmental  proteclSoa 
from  non-radiological  effluent 
discharges  for  the  period  of  the  hcense 
extension.  The  staff  also  performed  an 
assessment  of  impact  on  historic 
properties  in  accordance  with  revisions 


to  36  CFR  Part  800  (Historic  Preservation 
Act)  efliective  October  1. 1966.  No 
significant  impact  on  any  historic 
properties  was  identified  with  the 
license  extension. 

The  staff  also  verified  the  licensee's 
cost/benefit  analysis  provided  in  the 
September  15^  1987  submittal  and 
discussions  with  respect  to  commitment 
of  resource*  and  alternatives  and  found 
them  to  be  valid. 

Ending  of  No  Slpilficant  Impact 

The  staff  has  reviewed  die  proposed 
change  to  the  e]q>iration  date  of  the . 
YNPS  Facility  Operating  License 
relative  to  the  requirements  set  forth  in 
10  CFR  Part  51.  Based  upon  the 
environmental  assessment  the  staff 
concluded  that  there  are  no  significant 
radiological  or  non-radiological  inducts 
associated  with  the  proposed  action  and 
that  the  proposed  license  amendment 
will  ndt  have  a  significant  effect  on  the  . 
quality  of  the  human  environment 
Therefore,  the  Commission  has 
determined,  pursuant  to  10  CFR  51.31, 
not  to  prepare  an  environmental  impact 
statement  for  the  proposed  amendments. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Proposed  No  Significant 
Hazards  Considieration  Determination 
and  Opportunity  for  Hearing  in 
connection  with  this  action  was 
published  hi  the  Federal  Register  on 
October  21, 1987  (52  FR  39311).  No 
request  for  hearing  or  petition  to  leave 
to  intervene  was  filed  following  this 
notice. 

For  further  details  with  respect  to  this 
action  see  the  application  for 
amendment  dated  September  15, 1967 
and  as  supplemented  on  December  2, 
1987  and  die  Environmental  Assessment 
dated  June  2, 1966.  These  doctnnents  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room. 
1717  H  Street  NW.  Washington,  DC 
20555  and  at  the  Local  Public  Dociunent 
Room,  Greenfield  Community  College,  1 
College  Drive,  Greenfield, 
Massachusetts  01301. 

For  the  Nudear  Regulatory  CommiMion. 

MutoD  B.  FttrtBs. 

Project  Maaager.  Pro/HCt  Dinctomte  t-S, 
Divisioa  ofRaactor  Projects  I/IL 

Dated  at  RodiviUe,  Maryland  tkis  ted  day 
of  June  1988. 

[PR  Doa  86-12988  FHed  6-8-88;  B:45am] 


CommomrMMh  Edtoon  Co.,  ZIon 
QoiMi'sdnQ  Ststloiit  Mrils  t  wkI  2! 
OrMr  hnpoMtf  CMI  Moiwtwy  PefUnty 

[Docket  Hoe.  80-216  aid  90-304  Licenses 
No.  OPR-39  and  DPfMS  EA  87>211] 


Commonwealth  Edison  "Company 
(licensee)  is  the  holder  of  Operating 
Licenses  No.  DPR-39  and  DPR-48 
(licenses)  issued  by  the  Nuclear 
Regulatory  Commission  (NRC/ 
Commission)  on  April  6  and  November 
4, 1973.  The  Hcenses  authorize  the 
licensee  to  operate  Zion  Generating 
Station  in  acowdance  with  the 
conditions  specified  therein. 


A  special  inspection  of  the  licensee's 
activities  was  conducted  on  September 
21  through  October  26, 1987.  The  results 
of  this  inspection  indicated  that  the 
licensee  had  not  conducted  its  activities 
in  full  compliance  with  NRC 
requirements.  A  written  Notice  of 
Violation  and  Proposed  Imposition  of 
Civil  Penalty  (Notice)  war  served  upon 
the  licensee  by  letter  dated  January  4, 
1968.  The  Notice  stated  the  nature  of  the 
violations,  tiie  provisions  of  the  NRCs 
requirements  that  the  licensee  had 
violated,  and  the  amount  of  die  civil 
penalty  proposed  for  the  violations.  The 
licensee  responded  to  the  Notice  of 
Violation  and  Proposed  Imposition  of 
Civil  Penalty  by  letter  dated  February  3, 
1988.  In  its  response,  the  licensee  admits 
certain  violations,  disagreed  that  its 
pressure  isolation  valve  testing  program 
was  inadequate,  denied  that  Violation  B 
occuired  as  stated  in  the  Notice,  took 
partial  exception  to  Violation  C,  and 
requested  mitigation  of  the  civil  penalty. 

m 

After  consideration  of  the  licensee's 
response  and  the  statements  of  fact 
explanation,  and  aigument  for 
mitigation  contained  therein,  the  Deputy 
Executive  Director  for  Regional 
Operations  has  determined,  as  set  forth 
in  die  Appendix  of  this  Order,  that  the 
violations  occurred  as  stated  and  that 
the  penalty  proposed  for  the  violations 
in  the  Notice  of  Violation  and  Proposed 
Imposition  of  Civil  Penalty  should  be 
imposed. 

IV 

In  view  of  the  foregoing  and  pursuant 
to  section  234  of  die  Atomic  Energy  Act 
of  1954.  as  amended  (Act),  42  U.S.C. 
2282.  and  10  CFR  2.205,  it  is  hereby 
ordered  that 


The  licensee  pay  a  civil  penalty  in  the 
amount  of  One  Hundred  Thousand 
Dollars  ($100,000)  within  30  days  of  Uie 
date  of  this  Order,  by  check,  draft,  or 
money  order,  payable  to  the  Treasurer 
of  the  United  States  and  mailed  to  the 
Director,  Office  of  Inspection  and 
Enforcement  U.S.  Nuclear  Regulatory 
Commission,  ATTN:  Document  Conbrol 
Desk,  Washington,  DC  20555. 

The  licensee  may  request  a  hearing 
wiUiin  30  days  of  the  date  of  this  Order. 
A  request  for  a  hearing  should  be  clearly 
marked  as  a  "Request  for  an 
Enforcement  Hearing"  and  shall  be 
addressed  to  the  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  ATTN:  Document  Conti-ol 
Desk.  Washington,  DC  20555,  wiUi  a 
copy  tor  the  Assistant  General  Counsel 
for  Enforcement,  Office  of  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555;  to     , 
the  Regional  Administrator,  U.S. 
Nuclear  Regulatory  Commission,  799 
Roosevelt  Road.  Glen  Ellyn.  Illinois 
60137;  and  to  the  NRC  Resident 
Inspector  at  Zion.  ' 

If  a  hearing  is  requested,  the 
Commission  will  issue  an  Order 
designating  the  time  and  place  of  the 
hearing.  If  the  licensee  fails  to  request  a 
hearing  within  30  days  of  the  date  of  this 
Order,  the  provisions  of  this  Order  shall 
be  effective  without  further  proceedings. 
U  payment  has  not  been  made  by  that 
time,  the  matter  may  be  referred  to  the 
Attorney  General  for  collection. 

In  the  event  the  licensee  requests  a 
hearing  as  provided  above,  the  issues  to 
be  considered  at  such  hearing  shall  be: 

(a)  Whether  the  licensee  was  in 
violation  of  the  Commission's 
requirements  as  set  forth  in  the  Notice  ' 
of  Violation  and  Proposed  Imposition  of 
Civil  Penalty  referenced  in  Section  II 
above  and 

(b)  Whether,  on  the  basis  of  such 
violation,  this  Order  should  be 
sustained. 

For  the  Nuclear  Regulatory  Commission. 
lames  M.  Taykir, 

Deputy  Executive  Director  for  Regional 
Operations. 

Dated  at  Rockville,  Maryland  this  26th  day 
of  May  198a 

Appendix— Evaluation  and  Conclusion 

In  a  letter  dated  February  3, 1988,  the 
licensee  re^onded  to  the  Notice  of 
Violation  and  Proposed  Imposition  of 
Civil  Penalties  (Notice)  dated  January  4, 
1988.  In  its  response  the  licensee  (1) 
admitted  to  two  of  the  four  violations 
documented  in  the  Notice,  (2)  denied 
that  Violation  B  had  occurred,  (3) 
admitted  to  Violation  C  in  part,  subject 
to  qualifications,  (4)  asserted  that  it  had 


aggressively  pursued  correction  of 
pressure  isolation  valve  testing 
deficiencies,  and  (5)  requested 
mitigation  of  the  civil  penalty  based  on 
its  prompt  corrective  actions,  its  prior 
performance  indicating  responsiveness 
for  regulatory  concerns,  and  its  denial 
that  one  of  the  violations  had  occurred. 
Provided  below  are  (1)  a  restatement  of 
contested  Violation  B,  a  summary  of  the 
licensee's  response  to  Violation  B,  and 
the  NRCs  evaluation  of  the  contested 
violation;  (2)  a  restatement  of  Violation 
C  (which  the  licensee  has  admitted  in 
part),  a  summary  of  the  qualifications 
associated  with  Ucensee's  admission  of 
Violation  C,  and  the  NRCs  evaluation  of 
the  licensee's  qualifications:  (3)  the 
NRCs  assessment  of  the  licensee's 
corrective  actions  concerning  its 
Pressure  Isolation  Valve  (PIV)  testing 
program;  (4)  the  NRCs  evaluation  of  the 
licensee's  argument^  in  support  of 
mitigation  of  the  proposed  civil  penalty; 
and  (5)  the  NRCs  conclusion. 

/.  Evaluation  of  Violation  B 

A.  Restatement  of  Violation  B 

10  CFR  Part  50,  Appendix  B,  Criterion 
XI,  as  implemented  by  Commonwealth 
Edison  Company's'  Quality  Assurance 
Topical  Report,  CE-l-A,  requires,  in 
part,  that  a  test  program  be  established 
to  assure  that  all  testing  required  to 
demonstrate  that  structures,  systems, 
and  components  will  perform 
satisfactorily  in  service  is  identified  and 
performed  in  accordance  with  written 
test  procedures. 

Contrary  to  the  above,  as  of  October 
26, 1987,  the  licensee's  test  program 
failed  to  assure  that  all  testing,  required 
to  demonstrate  that  pressure  isolation 
check  values  will  perform  satisfactorily 
in  service,  was  performed  in  accordance 
with  written  test  procedures.  The 
procedure  did  not  provide  adequate 
direction  as  to  when  procedures  were 
required  to  be  performed.  Specifically, 
during  the  refueling  outage  from  March 
1987  through  August  1987,  and  after  the 
safety  injection  which  occurred  on  July 
29, 1967,  check  valve  leakage  testing 
was  not  specified  nor  done  to  assure 
diat  the  LPI/RHR  check  values  were 
installed  correcUy  and  functioning  as 
pressure  isolation  barriers  prior  to  plant 
startup. 

B.  Summary  of  Licensee's  Response 

In  its  Febraury  3, 1988,  response,  the 
licensee  contends  that  procedures  in 
place  as  of  July  29, 1987,  provided 
adequate  direction  as  to  when  the  PFV 
tests  were  to  be  performed.  The  licensee 
asserts  that  testing  of  the  PIV's  after  the 
safety  injection  on  July  29, 1987  was  not 
required  because:  (1)  Testing  after  a 


single  valve  actuation  does  not 
measurably  decreese  the  already  low 
level  of  risk  from  check  valve  failures  as 
determined  by  testing  every  refueling 
outage,  (2)  the  NRC  has  accepted  Zion's 
testing  program  without  requiring  a  test 
after  each  valve  actuation,  and  (3)  the 
testing  programs  in  place  at  the  majority 
of  PWRs  do  not  require  testing  more 
frequenUy  than  every  refueling  outage. 

C.  NRC  Evaluation 

1.  The  licensee  asserts  that  testing 
check  valves  following  valve  actuation 
(such  as  after  the  July  29, 1987  safety 
injection)  does  not  affect  check  valve 
failure  probability.  That  assertion  is  not 
relevant  to  this  violation.  This  violation 
resulted  from  the  licensee's  failure  to 
establish  an  adequate  program  to  assure 
that  testing  required  to  demonstrate  that 
components  would  perform 
satisfactorily  in  service  was  carried  out 

2.  The  licensee  asserts  that  the  NRC 
has  accepted  Zion's  testing  program 
without  requiring  a  test  after  each  valve 
actuation.  "The  licensee  states  that  in  a 
January  25, 1980  meeting,  the  NRC  staff 
described  how  annual  testing  of  check 
valves  could  reduce  risk  from  check 
valve  failures  to  an  acceptable  level. 
The  licensee  states  that,  in  the 
formulation  of  the  February  29. 1980 
Confirmatory  Order,  and  in  Inspection 
Report  Nos.  50-295/80-14  and  50-304/ 
80-14,  the  NRC  established  the  position 
that  Zion's  testing  program  was 
acceptable  without  the  requirement  to 
test  after  every  valve  actuation.  It  also 
cites  the  NRC  endorsement  of  the  Zion 
Probabilistic  Safety  Study  (ZPSS)  and 
NUREG-1150  results  as  further 
indication  of  NRC  acceptance  absent 
commitments  to  perform  testing 
following  each  valve  actuation. 

The  NRCs  Confirmatory  Order  issued 
on  February  29, 1980  and  the  licensee's 
letters  to  the  NRC  dated  March  14  and 
28, 1980  described  criteria  for  PIV 
testing.  The  Order  specified  the  testing 
to  be  performed  and  the  letters  stated 
that  procedures  had  been  revised 
incorporating  the  requirement  that  these 
check  valves  will  be  tested  whenever 
the  primary  coolant  system  pressure  is 
brought  to  within  100  psig  of  the  system 
design  pressure  on  the  low  pressure  side 
of  these  check  valves.  After  the  July  29, 
1987  safety  injection,  check  valve  testing 
was  not  done  to  assure  that  the  LPI/ 
RHR  check  valves  were  installed 
correctly  and  functioning  as  pressure 
isolation  barriers  prior  to  plant  startup, 
even  though  the  primary  coolant  system 
pressure  was  brought  to  within  100  psig 
of  the  system  design  pressure  on  the  low 
pressure  side  of  these  check  valves. 
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Neither  the  NRC  Connrmatory  Order 
issued  February  29, 1980.  nor  Inspection 
Report  Not.  50-295/80-14  and  50-304/ 
80-14.  nor  the  >IRC  endorsement  of  the 
ZPSS  and  NUREG-1150  involved  a 
detailed  review  of,  or  acceptance  ot  the 
PIV  testing  program  and  procedures 
being  implemented  by  the  licensee. 

3.  The  determination  of  how  and 
when  to  test  PIVs  is  based  on  written 
commitments  made  by  the  licensee  as 
well  as  on  Orders  and  Technical 
SpedHcations.  The  Confirmatory  Order 
of  February  29, 1960  whidi  contained 
specific  requirements  for  testing  PIVs 
was  imposed  on  Zion  Station  because, 
unlike  die  majority  of  FWRs,  Zion  is 
located  in  a  high  population  density 
area.  Regulatory  requirements  for  each 
facility  are  unique  and  requirements 
imposed  on  other  licensees  are  not 
relevant  to  this  case. 

Dl  NRC  Conclusion  ' 

The  raiC  ctmcludes  that  the  PIVs  had 
not  been  tested  at  the  frequency  - 
required  by  the  February  29. 1960 
Confinnatory  Order  nor  as  described  in 
letters  to  the  NRC.  Therefore,  the  NRC 
concludes  that  the  violation  did  occur  as 
stated  in  the  Notice. 

//.  Discussion  of  Violation  C 

A.  Restatement  of  Violation  C 

10  CFR  Part  50,  Appendix  B,  Criterion 
II,  as  implemented  by  Commonwealth 
Edison  Comfpany  Quality  Assurance 
Topical  Report.  CE-l-A.  requires,  ia 
part,  that  the  licensee  comply  wiA  NRC 
Safety  Gmde  33,  dated  November  1972. 
Safety  Guide  33  states  that  the 
requirements  and  recommendations  in 
proposed  standard  ANS-3.2,  "Standard 
for  Administrative  Controls  for  Nudear 
Power  Plants,"  dated  November  2, 1972 
(issued  as  ANSI  N16.7),  provide  an 
adeqsate  basis  fat  conqilying  with  the 
quahty  assorance  program  requirements 
of  Appen<&c  B  to  10  O^  Part  5a  ANSI- 
3.2.  Section  5.4.  requires  that  each 
procedure  be  reviewed  periodically  to 
ensure  that  the  procedures  in  carreot 
use  provide  the  bnt  possfl)!*  | 

instructions  to  the  operators. 

Contrary  to  the  above,  periodic 
reviews  of  test  procedures  FT-2P,  FT- 
2M.  and  PT-2N.  RHR  Hot  Leg  and  Cold 
Leg  Iniectioa  Check  Valve  Leak  Check, 
wefe  not  performed  from  November 
1980  through  August  1967  to  ensure  that 
the  best  possible  mstructions  were 
provided  to  the  operators. 

B.  Summary  of  Licensee  Response 

Hm  Ucensee  admits  the  violation  in 
part,  with  the  following  qualifications: 
(1)  The  licensee  did  perform  periodic 
reviews  of  the  subject  procedures,  and 


(2)  the  periodic  procedure  review  is 
outlined  in  Zion  Administrative 
Procedure  ZAP  5-51-3,  under  which 
guidelines  the  periodic  procedure 
reviews  were  performed.  The  licensee 
interpreted  the  violation  to  address  the 
adequacy  of  the  periodic  reveiw. 

C.  NRC  Evaluation 

In  August  1979.  ZAP  5-51-3.  'Teriodic 
Procedure  Review,"  establi^ed  the 
licensee's  periodic  procedure  review 
program.  As  implemented  at  Zion, 
procedures  were  considered  to  be 
reviewed  when  the  procedures  were 
performed  and  the  results  were  • 
evaluated.  However,  the  NRC  concludes 
this  does  not  constitute  a  periodic 
review  of  the  procedure,  as  required  by 
ANSI-3.2.  Section  5.4.  In  addition, 
guidance  was  not  provided  in  the 
procedures  to  ensure  that,  as  the 
procedures  were  being  used,  that  an 
evaluation  of  adequacy  of  the 
procedures  was  conducted  Several 
procedural  deficiencies  had  not  been 
identified  by  the  licensee's  review 
process. 

D.  NRC  Conclu^on 

Based  on  the  above,  the  NRC 
concludes  that  the  violation  did  occur  as 
stated  in  the  Notice. 

///.  Assessment  of  Corrective  Actions 
for  Pressure  Isolation  Valve  Test 
Program  Deficiencies 

A.  Summary  of  Licensee's  Response 

The  NRC  letter  dated  January  4. 1988. 
from  A.B.  Davis  to ).}.  O'Connor, 
transmitting  the  Notice  of  Violation  and 
Imposed  Imposition  of  Civil  Penalty, 
stated: 

"We  are  particularly  ooocemed  that 

CECo  continued  to  mainiain,  until 

shortly  before  the  October  30. 1987 
Enforcement  Conference  that  its  PIV 
testing  program  was  adequate  to  test  the 
pressure  isolation  function  of  the  PIVs 
and  that  it  did  meet  regulatcuy 
requirements." 

The  licensee  response  to  this  issue 
asserts  that  once  CECo  had  become 
aware  of  specific  test  procedure 
deficiencies  that  had  effectively 
prevented  it  from  satisfying  test 
requirements  and  commitments,  it 
immediately  began  an  aggressive 
program  of  rectifying  the  deficiencies 
and  retesting  flie  dieck  values. 

B.  NRC  Evahiation 

While  the  NRC  agrees  that  corrective 
actions  began  as  early  as  September  24. 
1987,  execution  of  time  actions  was  not 
performed  in  accordance  with  the 
licensee's  quality  assurance  program 
and  required  si^iificant  NRC 


involvement  to  ensure  that  PIV  testing 

was  performed  correcdy.  The  following 

are  examples: 

— After  the  NRC  inspectors  informed  licensee 
manageaient  of  specific  PIV  testing 
concerns  on  September  23. 1987, 
radiographic  testing  (RT)  of  some  PIVs  was 
conducted  oo  September  24. 1867. 
However,  review  of  ths  radiographs  was 
not  perfonned  by  Quality  Control  (QC) 
until  October  5, 1987,  after  NRC  inquired 
about  documentation  of  tiie  RT,  review  of 
the  results,  and  acceptance  criteria  used  to 
evaluate  the  results.  As  of  March  18, 1988, 
the  licensee  had  not  provided  to  the  NRC 
the  acceptance  criteria  used  for  that  QC 
review.  The  Hrmsfin  later  had  these  valves 
leak  tested  because  of  aodiiguities 
associated  with  die  use  of  radiography  as  a 
PIV  test  method. 

—On  about  October  2, 1987,  the  NRC  asked 
whether  calibrated  test  instrumentation 
was  Qsed  for  leak  (eitiiig  valves.  On 
October  6, 1987.  die  inspectors  learned  that  - 
a  flowmeter  had  l>een  used  in  the  past 
which  was  not  in  the  licensee  calibration 
program  and  had  not  iwm  calilirated 
following  repairs  in  1982.  This  finding 
resulted  in  invalidatioa  of  all  PiV  testing 
perfonned  since  1982,  including  the 
retesting  of  PIVs  after  September  23. 1987. 

— ^The  licensee's  response  also  states  that  on 
November  13. 1987,  upon  submittal  of  the 
proposed  Tedmical  ^wcifipations  (TS) 
regarding  preseere  isolatim  valve  testhig. 
die  statioB  iBmadiately  taptenented  the 
proposed  TS  by  issaiag  a  standing  order  to 
opgaMag  siiifl  petson— L  On  December  21. 
1987.  the  resident  inspector  noted  th«t  die 
standing  ordar  lud  not  yet  iieen  issued  A 
standing  order  was  suiisequsiitiy  placed  in 
the  shift  eogineeis'  oBkoe  on  December  21, 
1987.  as  a  result  of  the  resident's  inquiry. 

C.  NRC  Condnsion 

The  NRC  agrees  that  by  November  24. 
1987,  the  Ucensee  conq)leted  all  PIV 
testing  on  both  units  using  calibrated 
instrumentation  and  in  accordance  wnth 
its  Quality  Assurance  program; 
however.  NRC  involvement  was 
required  to  ensure  that  test  procedures 
were  adequate  to  demonstrate  the 
operability  of  PIVs  and  thai  the 
Tedmical  ^)ecification  requirements 
were  implemented  u)  accordance  with 
the  licensee's  commitment.  The  NRC 
conduded  that  the  Ucensee's  corrective 
actions  did  not  reflect  an  aggressive 
response  to  identified  concerns. 

IV.  Assessment  of  CiviH>enalty 
Eaoalatkm  aad  Mitigatioa 

A.  Sununary  of  Licensee  Arguments  for 
Mitigation 

The  hcensee  believes  diat  credit 
should  be  given  for  prompt  corrective 
actions  in  response  to  the  identified 
concerns,  coi^ile  with  its  pMt 
performance  with  regard  to ' 
responsiveness  to  regulatory  concerns. 


The  licensee  states  that  implementation 
of  the  regulatory  improvement  program 
in  February  1984  has  improved 
awareness  of  regulatory  requirements, 
and  that  the  absence  of  Severity  Level 
III  violations  since  1983,  except  for  the 
HVAC  issue,  which  was  attributed  to 
ori^al  construction,  is  indicative  of 
improved  regulatory  performance.  The 
licensee  states  that  Zion  Station  does 
not  diminish  the  importance  of  any 
Level  IV  or  V  violations  that  were 
incurred  during  the  past  years;  however, 
those  violations  do  not  indicate  a  lack  of 
management  initiative  or 
unresponsiveness  to  regulatory 
concerns. 

B  NRC  Evahiation 

The  NRC  does  not  agree  that  the 
licensee  took  an  aggressive  approach  to 
resolving  identified  concerns.  Although 
the  boensee's  responsiveness  to 
identified  concerns  has  been  enhanced 
by  its  regulatory  improvement  program, 
the  program  was  ineffective  in  this  case. 
A  large  number  of  quality  program 
violations  assodated  with  IW  testing 
were  identified.  Although  tiie  Ucensee's 
responsiveness  has  been  improving  in 
many  areas,  in  this  case  the  corrective 
actions  were  not  prompt  and  were  only 
minhnally  acceptable. 

The  licensee's  past  performance  in  the 
area  of  testing  has  only  been 
satisfactory  (i.e..  rated  Category  2  in  the 
latest  SALP)  and  there  have  been 
several  licensee  event  reports  and 
violations  related  to  testing  and  control 
of  test  equipment  Therefore,  mitigation 
of  the  proposed  civil  penalty  based  on 
the  Ucensee's  past  performance  in  this 
area  is  not  considered  appropriate. 

C.  NRC  Condusion 

Based  on  the  above,  the  NRC 
condudes  that  a  suffident  basis  has  not 
been  provided  to  mitigate  the  proposed 
civU  penalty. 

V.  Conclusion 

After  careful  consideration  of  the 
licensee's  response,  the  NRC  staff  has 
conduded:  (1)  That  Violations  B  and  C* 
described  in  the  Notice  occurred  as 
stated  (2)  that  the  licensee's  corrective 
actions  did  not  reflect  an  agressive 
response  to  identified  concerns,  and  (3) 
a  suffident  basis  was  not  provided  for 
mitigation  of  the  proposed  civil  penalty. 
The  NRC  staff  considers  the  violations . 
to  coUectively  constitute  cause  for 
si^iificant  concern  and  are 
appropriately  classified  in  the  aggregate 
as  a  Severity  Level  III  violation. 
Accordingly,  a  dvil  penalty  in  the 


amount  of  One  Hundred  Thousand 
Dollars  (SloaOOO)  should  be  imposed. 
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BHXNIQ  COOE  TSSO-OI-M 

[Docket  Nos.  50-282  and  50-306] 

Northam  States  Power  Co.;  Issuance 
of  AwsndmsnU  to  FaciBty  Operating 
Ucsnses 

The  United  States  Nuclear  Regulatory 
Commission  (the  Commission)  has 
issued  Amendments  Nos.  83  and  76  to 
FaciUty  Operating  Licenses  Nos.  DPR-42 
and  DPR-60,  issued  to  the  Northern 
States  Power  Company  (the  Ucensee), 
which  revised  tltt  Technical 
Specifications  (TSe)  for  (qieration  of  the 
Prairie  Island  Nudear  Generating  Mant, 
Units  Nos.  1  and  2,  located  in  Goodhue 
County.  Minnesota.  The  amendments 
are  effective  as  of  the  date  of  issuance. 

The  amendments  change  the  high  flux, 
power  range  (low  setpoint)  in 
Specification  2.3.Al.b  from  equal  to  or 
less  than  25%  of  rated  power  to  equal  to 
or  less  than  40%  of  rated  power. 

The  application  for  the  amendment 
compUes  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1964.  as  amended  (tiie  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings,  as  required  by  the  Act  and  the 
Commission's  rules  and  regidations  in  10 
CFR  Chapter  L  which  are  set  forth  in  the 
ticense  amendments. 

Notice  of  Consideration  of  Issuance  of 
Amendments  to  FadUty  Operating 
Licenses  and  Opportunity  for  Hearing  in 
connection  widi  this  action  was 
pubUshed  in  the  Federal  Register  on 
March  25, 1968  (5S  FR  0632).  No  request 
for  hearing  or  petition  to  intervene  was 
filed  following  this  notice. 

Also  in  connection  with  this  action, 
the  Commission  prepared  an 
Environmental  Assessment  and  Finding 
of  No  Significant  Impact  which  was 
published  hi  the  Fodaral  Re^ster  on 
May  31. 1988,  at  FR  19831. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendments  dated  November  3. 1987, 

(2)  Amendments  Nos.  83  and  76  to 
Licenses  Nos.  DPR-42  and  DPR-60,  and 

(3)  tiie  Commission's  related  Safety 
Evaluation.  All  of  these  items  are 
available  for  pubUc  inspection  at  the 
Commission's  PubUc  Document  Room.  ° 
1717  H  Stieet  NW..  Wsshington,  EK: 
20555.  and  at  the  Minneapolis  PubUc 
Library.  Technology  and  Science 
Department  300  NicoUet  Mall, 
Minneapdis,  Minnesota  55401.  A  copy 
of  items  (2)  and  (3)  may  be  obtained 
upon  lequest  addressed  to  the  U.S. 


Nuclear  Regulatory  Commission, 
Washington  DC  20555,  Attention: 
Director.  Division  of  Reactor  Projects — 
ni,  IV,  V,  and  Spedal  Projects. 

Dated  at  RockviUe,  Maryland,  this  31st  day 
of  May  1988. 

For  the  Nuclear  Regulatory  Commission. 
Dominic  C  Dilaimi, 

Project  Manager.  Project  Directorate  IJJ-1. 
Division  of  Reactor  Projects-Ill.  IV,  VB- 
Special  Projects. 
[FR  Doc  88-12970  Filed  6-8-88:  8:45  am] 
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Osage  Wirelina  Service;  Order 
Imposing  Civil  llonstary  Penalties 


Osage  Wireline  Service.  Cleveland 
Oklahoma  (the  licensee]  is  tiie  holder  of 
Materials  License  No.  35-18336-01 
issued  by  the  Nudear  Regulatory 
Commission  (the  NRC  or  Commission) 
on  December  14, 1976,  and  amended  in 
its  entirety  on  |une  28, 1965.  The  license 
authorizes  theiicensee  to  use  sealed 
sources  for  oil  and  gas  well  logging  in 
accordance  with  the  conditions 
specified  tiierein. 

n 

A  routine  inspection  of  the  licensee's 
activities  was  conducted  on  August  17. 
1987.  The  results  of  this  inspection 
indicated  that  the  licensee  had  not 
conducted  its  activities  in  fuU 
compUance  with  NRC  requirements.  A 
written  Notice  of  Violation  and 
Proposed  Imposition  of  Civil  Penalties 
was  served  upon  the  licensee  by  letter 
dated  December  22, 1987.  The  Notice 
stated  the  nature  of  the  violations,  the 
provisions  of  the  NRCs  requirements 
that  the  licensee  had  violated,  and  the 
amoimt  of  the  dvil  penalties  proposed 
for  the  violations.  Tiie  licensee 
responded  to  Ihe  Notice  of  Violation  and 
Proposed  Imposition  of  Civil  Penalties 
by  two  letters  received  by  the  NRC 
Region  IV  office  on  January  28, 1988. 

In  its  responses,  the  Ucensee  denied 
two  violations,  contended  that  one 
violation  was  "unnecessary"  and  stated 
that  the  civil  penalties  would  be 
detrimental  to  its  survival. 
Consequentiy,  by  letter  dated  February 
16, 1988,  the  NRC  provided  the  Ucensee 
with  the  opportunity  to  submit  finandal 
information  on  its  recent  profit  and  loss 
and  its  net  worth.  The  Ucensee 
subsequentiy  submitted  its  corporate 
income  tax  returns  for  1965  and  1986 
and  financial  statements  for  1987. 
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After  consideration  of  the  licensee's 
response  and  the  statements  of  fact, 
explanation,  and  argument  for 
mitigation  contained  therein,  the  Deputy 
Executive  Director  for  Regional 
Operations  has  determined  as  set  forth 
in  the  Appendix  to  this  Order  that 
violation  C.3^  should  be  withdrawn  and 
the  civil  penalties  reduced  accordingly, 
and  that  violation  C.4  should  be 
amended,  but  that  the  remaining 
violations  occurred  as  stated  and  that 
the  penalties  proposed  for  these 
violations  designated  in  the  Notice  of 
Violation  and  Proposed  Imposition  of 
Civil  Penalties  should  be  imposed. 

IV 

In  vi^w  of  the  foregoing  and  pursuant 
to  section  234  of  the  Atomic  Energy  Act 
of  1954.  as  amended  (Act),  42  U.S.C. 
2282.  and  10  CFR  2.205,  it  is  hereby 
ordered  that: 

The  licensee  pay  civil  penalties  in  the 
amount  of  One  Thousand  Four  Hundred 
Fifty  Dollars  ($1,450)  within  30  days  of 
the  date  of  this  Order,  by  check,  draft,  or 
money  order;  payable  to  the  Treasurer 
of  the  United  States  and  mailed  to  the 
Director,  Office  of  Enforcement,  U.S. 
Nuclear  Regulatory  Commission,  ATTN: 
Document  Control  Desk.  Washington, 
DC  20555. 

The  licensee  may  request  a  hearing 
within  30  days  of  the  date  of  this  Order. 
A  request  for  a  hearing  should  be  clearly 
marked  as  a  "Request  for  an 
Enforcement  Hearing"  and  shall  be 
addressed  to  the  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  ATTN:  Document  Control 
Desk,  Washington.  DC  20555.  with  a 
copy  to  the  Regional  Administrator,  U.S. 
Nuclear  Regulatory  Commission.  Region 

rv. 

If  a  hearing  is  requested,  the 
Commission  will  issue  an  Order 
designating  the  time  and  place  of  the 
hearing.  If  the  licensee  fails  to  request  a 
hearing  within  30  days  of  the  date  of  this 
Order,  the  provisions  of  this  Order  shall 
be  effective  without  further  proceedings. 
If  payment  has  not  been  made  by  that 
time,  the  matter  may  be  referred  to  the 
Attorney  General  for  collection. 

In  the  event  flie  licensee  requests  a 
hearing  as  provided  above,  the  issues  to 
be  considered  at  such  hearing  shall  be: 

(a)  Whether  the  licensee  was  in 
violation  of  the  Commission's 
requirements  as  set  forth  in  the  Notice 
of  Violation  and  Proposed  Imposition  of 
Civil  Penalties  referenced  in  Section  II 
above,  as  amended  by  this  Order,  and 

(b)  Whether,  on  the  basis  of  such 
violations,  this  Order  should  be 
sustained. 
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Pot  the  Nuclear  Regulatory  Commission. 
James  M.  Taylor, 

Deputy  Executive  Director  fa;  Regional 
Operations. 

Dated  at  Rockville.  Maryland,  this  27th  day 
of  May  1888. 

Appendix — Evaluation  and  Conclusion 

On  December  22, 1987,  a  Notice  of 
Violation  and  Proposed  Imposition  of 
Civil  Penalties  (NOV)  was  issued  for  the 
violations  identified  during  a  routine 
NRC  inspection.  Osage  Wireline  Servipe 
responded  to  the  Notice  by  two  letters 
received  in  the  NRC  Region  IV  office  on 
January  28, 1988,  and  subsequent 
.  statements  of  the  corporate  financial 
status.  The  licensee  denied  two 
violations,  stated  that  one  violation  was 
"unnecessary"  and  requested  complete 
mitigation  of  the  civil  penalties.  The 
NRC's  evaluation  and  conclusion 
regarding  the  licensee's  agreements  are 
as  follows: 

/.  Restatement  of  Violation  A 

Section  8.3.2  of  the  procedures 
submitted  with  the  license  application 
states  that  neutron  source  handling  shall 
be  performed  using  the  approved 
handling  tool  only. 

Contrary  to  the  above,  on  August  17, 
1987.  a  Licensee's  representative  stated 
to  the  NRC  inspector  that  he  routinely 
handled  the  neutron  source  with  his 
hands. 

This  is  a  repeat  violation. 

Summary  of  Licensee's  Response 

The  licensee  denies  routinely  handling 
the  neutron  source,  but  admits  that 
Section  8.3.2  of  the  Procedure  states  that 
neutron  sources  shall  be  handled  by 
approved  handling  tools  only,  the 
licensee  claims  that  this  rule  does  not 
consider  practical  appUcation  of  source 
maintenance,  and  that  there  are  times 
when  touching  a  source  is  inevitable. 
The  licensee  argues  that  the  words, 
"routinely  handle"  unfairly  invoke 
thoughts  of  negligence  and 
complacency,  that  it  has  always  done 
the  best  job  to  avoid  contact  or 
exposure,  and  that  therefore  a  penalty 
for  this  matter  is  unjust. 

NRC  Evaluation  of  Licensee's  Response 

The  licensee  denies  only  that  the 
neutron  source  was  handled  with  the 
hands  routinely.  The  frequency  of  such 
handling  is  not  the  only  important  issue. 
Also  important  is  that  the  source  was 
handled  with  the  hands  in  violation  of 
Section  8.3.2.  of  procedures.  The  NRC 
does  not  consider  it  ever  necessary  to  ' 
touch  a  neutron  source  and  maintains 
that  neutron  source  handling  should 
always  be  performed  using  approved 


handlmg  tools.  Therefore,  Violation  A 
occurred  as  stated. 

Restatement  of  Violation  B 

Section  a5.1  of  the  procedures 
submitted  with  the  license  application 
states  that  a  radiation  survey  of  die  job 
site  will  be  performed  before  and  after 
each  job. 

Contrary  to  the  above,  on  13 
occasions  during  the  period  of  December 
17. 1986  through  August  17, 1987, 
radiation  surveys  of  job  sites  were  not 
performed  before  and  after  each  job. 

Summary  of  Licensee's  Response 

The  licensee  admits  to  not  performing 
job  surveys  on  13  occasions,  despite  the 
requirement  of  section  8.5.1  of  the 
Procedure  Manual  that  surveys  will  be 
performed  before  and  after  each  job. 
However,  the  licensee  argues  that  some 
situations  exist  where  these  surveys  are 
not  warranted,  in  the  view  of  its 
company  representative.  It  states  that 
"interpretations"  differed  from 
regulations,  but  its  representatives  were 
not  negligent  in  overall  safety  practices 
of  job  surveys,  and  that  a  penalty  for 
this  violation  is  unjust. 

NRC  Evaluation  of  Licensee's  Response 

The  NRC  maintains  that  radiation 
surveys  of  job  sites  should  always  be 
performed  before  and  after  each  job  in 
order  to  determine  that  there  is  no 
contamination.  Moreover,  the  licensee 
committed  to  following  its  procedures 
which  clearly  required  that  surveys  be 
performed  before  and  after  each  job. 
Therefore,  violation  B  remains  as  stated. 

Restatement  of  Violation  Cl 

License  Condition  16  requires  that  the 
licensee  conduct  a  physical  inventory 
every  6  months  to  account  for  all  sealed 
sources  received  and  possessed  under 
the  license,  and  maintain  records  of 
such  inventories  for  2  years  from  the 
date  of  each  inventory. 

Contrary  to  the  above,  records  of 
inventories  of  sealed  sources  were  not 
maintained  from  August  1985  until 
August  1987. 

Summary  of  Licensee's  Response 

The  hcensee  admits  this  violation. 

NRC  Evaluation  of  Licensee's  Response 

Since  the  licensee  admits  the 
violation.  Violation  C.l  remains  as 
stated. 

Restatement  of  Violation  C.2.a 

License  Condition  17  requires  that  the 
Licensee  transport  licensed  material  or 
deliver  licensed  material  to  a  carrier  for 
transport  in  accordance  with  the 


provisions  of  10  CFR  Fart  71. 10  CFR 
71.5(a]  requires,  in  part,  that  each 
licensee  who  transports  licensed 
material  outside  tlie  confines  of  its  plant 
or  other  place  of  use,  or  who  dehvers 
licensed  material  to  a  carrier  for 
transport,  compiy  with  tfw  applicable 
requirements  of  the  regulations 
appropriate  to  the  mode  of  transport  of 
the  Department  of  TransportatiM]  in  49 
CFR  Parts  170-180. 

49  TFR  172.300(8)  requires  that  each 
persou  who  offers  for  transport  a 
package  containing  hazardous  material 
mark  each  package  in  a  manner  required 
by  Subpart  0  of  Part  172. 49  CFR 
172.a01(a)  requires,  in  part,  that  a 
package  having  a  rated  capacity  of  110 
gallons  or  less  be  marked  with  the 
proper  shipping  name  and  identification 
number  (preceded  by  "UN"  or  "NA"  as 
appropriate).  49  CFR  172.310(a)  requires, 
in  part,  that  in  addition  to  any  other 
markings,  each  package  of  radioactive 
material  which  conforms  to  the 
requirements  for  Type  A  or  Type  B 
packaging  be  plainly  and  durably 
mariced  with  the  words  "TYPE  A"  or 
•TYPE  B"  as  appropriate. 

Contrary  to  the  above,  as  of  August 
17, 1987,  sources  T-951  (4.65  curies  of 
americium-berylium)  and  CSV-650  (2 
curies  of  cesium)  had  been  transported 
and  the  transportation  containers,  with 
a  rated  capacity  of  less  than  110  gallons, 
used  to  ship  these  sources  were  not ' 
marked  with  the  proper  shipping  name 
and  identification  number  or  with  the 
words  TYPE  A"  or  'TYPE  B"  as 
appropriate. 

Summary  of  Licensee's  Response 

The  licensee  admits  this  violation. 

NRC  Evaluation  of  Licensee's  Response 

Since  die  licensee  admits  the 
violation.  Violation  C.2.a  remains  as 
stated. 

Restatement  of  Violation  C.2.b 

49  CFR  172.403  requires,  in  part,4hat 
unless  excepted  from  labeling  by 
Sections  173.421  through  173.425,  each 
package  of  radioactive  material  be 
labeled,  as  appropriate,  with  a 
RADIOACTIVE  WHIIE-L  a 
RADIOACTIVE  YELLOW-n,  or  a 
RADIOACTIVE  YELLOW-IU  label. 

C<mtrary  to  the  above,  as  of  August 
17, 1987.  sources  T-951  (4.65  curies  of 
americium-beryiium)  and  CSV-650  (2 
curies  of  cesium)  had  been  transported 
and  the  packages  were  not  labeled  as 
required  by  49  CFR  172.403.  nor  were 
they  excepted  from  labeling. 

"Hiis  is  a  repeat  violation. 

Summary  of  Licensee's  Response 
The  licensee  admits  this  violation. 


NRC  Evaluation  of  licensee's  Response 

Since  die  licensee  admits  ^ 
violatioa.  Vioiation  C.2.b  remains  as 
stated. 

Restatement  of  N^olation  C3,a 

License  Condition  18  requires,  in  part 
that  licensed  material  be  possessed  and 
used  in  accordance  with  statements, 
representations,  and  procedures 
contained  in  dw  appUcation  dated 
October  22, 1978  and  letter  dated 
January  16, 198S. 

Section  2  of  the  procedures  submitted 
with  thfe  license  application  requires 
that  thermohmiinescent  dosimeter  \TLD) 
Gamma-Neutron  badges  be  processed 
on  a  quarterly  basis. 
ii  Contrary  to  the  above,  as  of  August 
17, 1967,  emptoyee  badges  for  die  fourth 
quarter  of  1986  Were  not  processed. 

Summary  of  Licensee's  Response 

The  licensee  denies  that  TLD  badges 
were  not  processed  for  the  fourth 
quarter  of  1906  and  offers  as  evidence 
two  reports  from  the  TLD  processor 
dated  April  22  and  April  24, 1987. 

NRC  Evaluation  of  Licensee's  Response 

The  NRC  has  determined  that  the 
licensee  processed  TLD  badges  for  the 
fourth  quarter  of  1966,  and  that  the 
violation  should  be  withdrawn.  The 
NRC  notes,  however,  that  the  badges  for 
the  fourth'quarter  of  1986  were  worn 
through  the  first  quarter  of  1987  and 
therefore  were  not  returned  for 
processing  on  a  quarterly  basis,  as 
required. 

Restatement  of  Vitiation  C3.b 

Section  3  of  t}ie  procedures  submitted 
with  the  license  application  requires 
that  all  sources  of  radioactivity  be  kept 
locked  in  the  licensee's  Radioactive 
Material  storage  unless  actually  in  use. 

Contrary  to  the  above,  from  August  15 
until  August  17, 1987,  a  2  curie  cesium- 
137  source  and  a  4.65  curie  ameridum- 
beryllium  source  were  not  kept  locked  in 
the  licensee's  Radioactive  Material- 
storage  but  were  stored  on  a  truck. 

Sununary  of  Liceasee's  Response 

The  licensee  admits  this  violation. 

NRC  Evaluation  of  licensee's  Response 

Since  the  licensee  admits  the 
violation,  Violation  CS.b  remains  as 
stated. 

Restatement  of  Violation  C.3.C 

Section  8.5.3  of  the  procedures 
submitted  with  ttie  license  application 
states  that  the  results  of  surveys  of  the 
job  site  will  be  recorded  on  the 
Radiation  Survey  Data  Sheet. 


Contrary  to  the  above,  no  record  of 
the  results  of  surveys  of  job  sites  was 
maintained  for  the  period  December  19, 
1086  through  August  15. 1987. 

Summary  of  Licensee's  Response 

The  hcensee  admits  this  violation. 

NRC  Evaluation  of  Licensee's  Response 

Since  the  licensee  admits  the 
violation.  Violatiao  CSx  remains  as 
stated. 

Restatement  of  Violation  C3.d 

The  licensee's  letter  of  January  16, 
1905,  state*  that  a  specified  individual 
had  assumed  the  position  of  Radiation 
Safety  Officer  (RSO). 

Contrary  to  the  above,  as  of  August 
17, 1987,  the  specified  RSO  was  no 
longer  employed  by  die  Licensee,  and 
the  duties  of  the  RSO  had  been 
performed  by  an  unauthorized  RSO 
since  about  December  17, 1986. 

Summary  of  Licensee's  Response 

The  licensee  admits  this  violation. 

NRC  Evaluation  of  Licensee's  Response 

Since  die  licensee  admits  the 
violation,  Violadon  C.3.d  remains  as 
stated. 

Restatement  of  Violation  C.3.e 

Figure  #9  submitted  with  the  license 
application  diagrams  the  required 
configuration  that  neutron  source 
holders  shall  have  when  being  housed  in 
shielded  containers. 

Contrary  to  die  above,  as  of  August 
17, 1987,  neutron  source  holders  housed 
in  shielded  containers  did  not  have  the 
required  configuration. 

Summary  of  licensee's  Response 

The  licensee  admits  the  violatioa. 

NRC  Evaluation  of  licensee's  Response 

Since  the  licensee  admits  the 
violation.  Violation  C.3.e  remains  as 
stated. 

Restatement  of  Violation  C.4 

•  10  CFR  20.201(b)  requires  diat  each 
licensee  shall  make  or  cause  to  be  made 
such  surveys  as  (1)  may  be  necessary 
for  the  licensee  to  comply  with  the 
regulations  in  10  CFR  Part  20.  and  (2)  are 
reasonable  under  the  circumstances  to 
evaluate  the  extent  of  radiation  hazards 
that  may  be  present 

10  CFR  2ai05(bKl)  and  (2)  require 
that  no  licensee  possess,  use.  or  transfer 
licensed  material  in  such  manner  as  to 
create  in  any  unrestricted  area  radiation 
levels  which,  if  an  individual  were 
continuously  present  in  the  area,  could 
result  in  his  receiving  a  dose  in  excess 
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of  2  millirems  in  any  hour  or  100 
millirems  in  any  7  consecutive  day4 

Contrary  to  tne  above,  from  August 
17. 1987  until  approximately  December 
17, 1987.  surveys  had  not  been  made  of 
the  unrestricted  areas  adjacent  to  the 
radioactive  source  storage  area. 

Summary  of  Licensee's  Response 

The  licensee  admits  this  violation,  but 
notes  that  the  cited  dates  of  the 
violation  are  in  error. 

NRC  Evaluation  of  Licensee's  Response 

The  NRC  has  determined  that  the 
violation  occurred,  but  agrees  with  the 
licensee  that  the  dates  as  cited  were 
erroneous.  The  citation  is  therefore 
corrected  to  read  as  follows: 

Contrary  to  the  above,  from 
aproximately  December  17, 1986  until 
August  17, 1987,  surveys  had  not  been 
made  of  the  unrestricted  areas  adjacent 
to  the  radioactive  source  storage  area. 

Restatement  of  Violation  C.5 

10  CFR  20.203(e)  requires,  in  part,  that 
areas  in  which  licensed  material  in  an 
amount  exceeding  10  times  the  quantity 
specified  in  Appendix  C  of  10  CFR  Part 
20  are  stored  or  used  be  conspicuously 
posted  with  a  sign  or  signs  bearing  the 
words  "CAUTION  RADIOACTIVE 
MATERIALS"  or  "DANGER 
RADIOACTIVE  MATERL\LS." 

Contrary  to  the  above,  as  of  August 
17, 1987,  the  storage  area  which 
contained  licensed  material  in  an 
amount  exceeding  10  times  the  quantity 
specified  in  Appendix  C  of  10  CFR  Part 
20  was  not  posted  with  a  sign  or  signs 
bearings  the  words  "CALTTION 
RADIOACTIVE  MATERIALS"  or 
"DANGER  RADIOACTIVE 
MATERL\LS." 

Summary  of  Licensee's  Response 

The  licensee  admits  that  the  storage 
area  was  not  posted  with  signs  that  read 
"CAUTION  RADIOACTIVE 
MATERIALS "  or  "DANGER 
RADIOACTIVE  MATERIALS." 
However,  the  licensee  asserts  that  the 
area  was  posted  with  a  sign  which  read 
"Caution,  radiation  area,"  and  that  this 
sign  had  been  approved  by  the  NRC 
during  a  previous  inspection  in  1983.  For 
this  reason,  the  licensee  claims  that 
citation  for  this  violation  was 
"unnecessary."  j 

NRC  Evaluation  of  Licensee's  Response 

In  10  CFR  Part  20  "Caution  Radiation 
Area"  and  "Caution  Radioactive 
Materials"  or  "Danger  Radioactive 
Materials"  have  different  and  distinct 
meanings.  10  CFR  20.203(b)  requires  that 
a  radiation  area  be  posted  with  the 
words  "Caution  Radiation  Area"  and  10 


CFR  20.202(b)(2)  defmes  a  radiation  area 
as  any  area  accessible  to  personnel  in 
which  there  exists  radiation  at  such 
levels  that  a  major  portion  of  the  body 
Could  receive  in  any  one  hour  a  dose  in 
excess  of  5  millirems  or  in  any  5 
consecutive  days  a  dose  in  excess  of  100 
millirems.  However,  10  CFR  20.203(e) 
requires  that  areas  in  which  licensed 
materials  in  an  amount  exceeding  10 
times  the  quantity  specified  in  Appendix 
C  are  stored  or  used  be  posted  "Caution 
Radioactive  Materials"  or  "Danger 
Radioactive  Materials."  The  licensee's 
storage  area  should  have  been  posted  in 
accordance  with  the  requirements  of  10 
CFR  20.203(e).  In  addition,  the  NRC  has 
no  evidence  that  this  sign  had  been 
approved  during  a  previous  inspection 
in  1983.  Therefore,  violation  C.5  remains 
as  stated. 

Restatement  of  Violation  C.6 

10  CFR  20.207(a)  requires  that  licensed 
materials  stored  in  an  unrestricted  area 
be  secured  against  unauthorized 
removal  from  the  place  of  storage.  As 
defined  in  10  CFR  20.3(a)(7),  an 
unrestricted  area  is  any  area  to  which 
access  is  not  controlled  by  the  licensee 
for  purposes  of  protection  of  individual's 
from  exposure  to  radiation  and 
radioactive  materials. 

Contrary  to  the  above,  on  August  17, 
1987,  a  cesium-137  source  (serial  No. 
CSV-650)  was  stored  in  an  open 
transportation  container  in  a  truck 
parked  in  an  open  garage,  an 
unrestricted  area,  and  was  not  secured 
against  unauthorized  removal. 

Summary  of  Licensee's  Response 

The  licensee  admits  this  violation. 

NRC  Evaluation  of  Licensee's  Response 

Since  the  licensee  admits  the 
violation.  Violation  C.6  remains  as 
stated. 

Restatement  of  Violation  C.7 

10  CFR  20.401(a)  requires  that  each 
licensee  maintain  records  showing  the 
radiation  exposures  of  all  individuals  for 
whom  personnel  monitoring  is  required. 

Contrary  to  the  above,  as  of  August 
17, 1987.  exposure  records  for  the 
second  quarter  of  1987  were  not  * 

maintained  for  employees  for  whom 
such  monitoring  was  required^ 

Summary  of  Licensee's  Response 

The  licensee  admits  this  violation. 

NRC  Evaluation  of  Licensee's  Response 

Since  the  licensee  admits  the 
violation.  Violation  C.7  remains  as 
stated. 


//.  Summary  of  Licensee's  Request  for 
Mitigation 

The  licensee  argues  that  the  proposed 
civil  penalties  are  not  needed  to 
"improve  management  control  over 
licensed  activities."  that  the  attitude  by 
members  of  its  company  is  not 
"complacent"  towards  compliance  with 
NRC  requirements,  that,  due  to 
economic  hardship,  the  balance  of 
responsibility  has  been  shifted  to 
members  of  its  organization  who  wefe 
not  ready  for  additional  loads  of  work, 
that  due  to  different  interpretation  of 
requirements,  sections  B,  C.l,  C3.b, 
C.3.d,  and  C.5  were  not  clear  to  its  new 
RSO,  that  it  has  spent  an  additional 
$3,500  on  a  private  consultant,  and  that 
it  has  had  three  management  changes 
and  should  not  be  punished  for  the 
deeds  of  previous  management.  In 
addition,  the  licensee  argues  that  civil 
penalties  are  reserved  for  gross 
negligence  including  disrespect  for 
authority,  and  that  as  it  has  been 
receptive  and  quick  to  make  corrections 
.necessary  for  full  compliance,  the  civil 
penalties  are  excessive  and 
unwarranted.  Moreover,  the  licensee 
argues  that  the  civil  penalties  are 
detrimental  to  its  survival. 

NRC  Evaluation  of  the  Licensee's 
Request  for  Mitigation 

It  is  management's  responsibility  to 
ensure  that  it  is  actively  involved  in  its 
licensed  program  and  is  aware  of  NRC 
regulatory  requirements  and  that  NRC 
regulatory  requirements  are  understood 
and  followed.  Confusion  on  the  part  of 
the  licensee  management  is  not.a  basis 
for  mitigation. 

As  stated  in  the  NRC's  Enforcement 
Policy,  civil  penalties  may  be  imposed 
for  violations  in  order  to  emphasize  the 
need  for  lasting  remedial  action  and  to 
deter  future  violations  and  are  not 
reserved  for  gross  negligence  or 
disrespect  for  authority.  With  regard  to 
the  licensee's  argument  that  it  was  quick 
to  make  corrections  necessary  for  full 
compliance,  the  NRC  has  determined 
that  the  licensee's  corrective  actions 
were  only  such  as  would  be  expected, 
and  did  not  provide  a  basis  for 
mitigation  of  the  civil  penalties.  Finally, 
although  the  Enforcement  Policy  states 
that  the  economic  impact  of  civil 
penalties  should  not  be  such  that  it  puts 
the  licensee  out  of  business  or  adversely 
affects  a  licensee's  ability  to  safely 
conduct  licensed  activities,  costs 
incurred  by  a  licensee  in  obtaining 
professional  consulting  services  in  order 
to  maintain  its  licensed  activities  in 
comphance  with  the  Commission's 
regulations  are  not  considered  as  a 


basis  for  civil  penalty  mitigBtioD.The 
NRC  has  reviewed  the  licensee's 
corporate  tax  returns  for  1985  and  1986 
and  financial  statements  for  1967.  It  is 
the  NRCs  conclusion  that  payment  of 
the  civil  penalties  would  not  create  an 
undue  hardship  and  adversely  affect  the 
licensee's  ability  to  safely  conduct 
licensed  activities. 

///.  NRC  Conclusion 

,  In  consideration  of  the  licensee's 
responses  to  the  NOV.  the  NRC  staff  has 
withdrawn  Violation  C.3.a. 
Concomitantly,  the  civil  penalty  for 
Violation  C,  which  was  $500,  has  been 
reduced  to  $450.  The  licensee  has  not 
provided  an  adequate  basis  for  further 
mitigation  of  the  civil  penalties.  The 
civil  penalties  for  violations  A  and  B. 
$500  each,  remain  unchanged. 
Consequently,  civil  penalties  in  the 
amount  of  $1,450  should  be  imposed. 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Fomw  UiHter  Review  of  Offic*  of 
Management  and  Budget 

Agency  Clearance  Officer:  Kenneth  A. 
Fogash,  (202)  27Z-21*2 

Upon  Written  Request  Copy  Available 
from:  Securities  and  Exchange 
Commission,  Office  of  Consumer 
Affairs  and  Information  Services, 
Washington,  DC  20549 

Revisions 

Form  10-K,  File  No.  270-48 
Form  10-Q.  File  No.  270-49 
Form  8-K,  File  No.  270-50 
Form  20-F,  File  No.  270-156 
Form  12b-25,  File  No.  270-71 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1080 
(44  U.S.C.  3501  et  seq.).  the  Securities 
and  Exchange  Commission  has 
submitted  for  OMB  approval  proposed 
revisions  to  Form  10-k,  Form  10-Q, 
Form  8-IC  Form  20-F.  and  Form  12b-25 
under  the  Securities  Exchange  Act  of 
1934  and  related  amendments.  The 
proposed  revisions  relate  to  the 
reporting  requirements  applicable  when 
an  issuer  changes  its  fiscal  year  end  and 
the  quarterly  reporting  requirements  for 
a  first  time  registrant  With  respect  to 
Form  10-4C.  approximately  9.466 
respondents  are  affected  and  an 
estimated  1,701  burden  hours  are 
required  per  person.  With  respect  to 
Form  10-Q,  approximately  9,518 
respondents  are  affected  and  an 
estimated  190  burden  hours  are  required 
per  response.  With  respect  to  Form  8-10 


approximately  11.850  respondents  are 
affected  and  an  estimated  6  burden 
hours  are  required  per  response.  With 
respect  to  Form  20-F.  approximately 
132.75  respondents  are  affected  and  an 
estimated  2.110  burden  hours  are 
required  per  response.  With  respect  to 
Form  12lv-25,  approximately  4.266 
respondents  are  affected  and  an 
estimated  2.5  burden  hours  are  required 
per  response. 

Submit  general  comments  to  OMB 
Desk  Officer:  Mr.  Robert  Neal,  (202)  395- 
7340,  Office  of  Information  and 
Regulatory  Affairs.  Commerce  &  Lands 
Branch,  Room  3228  NEOB.  Washington, 
DC  20503. 

Direct  any  comments  concerning  the 
accuracy  of  the  estimated  average 
burden  hours  for  compliance  to  Kenneth 
A.  Fogash,  Deputy  Executive  Director, 
Securities  and  Exchange  Conmiission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549-6004  and  to  Robert  Neal  at  the 
above  address. 
Jonathaii  G.  Katz. 
Secretary.  "" 

June  2, 1988. 

[FR  Doa  88-12976  Filed  &-8-88;  &-45  am] 
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SeH-Reguiatory  Organbeatlone;  Notice 
of  Filing  andlmmedlate  EffecUveness 
of  Propoaed  Rule  Cttange  by  the 
Municipal  Securities  Rulemaking 
Board;  Relating  to  Advertising 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78s(b)(l],  notice  is  hereby  given 
that  on  May  13, 1988,  the  Municipal 
Securities  Rulemaking  Board  {"Board") 
filed  with  the  Securities  and  Exchange 
Conmiission  a  proposed  rule  change  as 
described  in  Items  I,  II,  and  III  below, 
which  Items  have  been  prepared  by  the 
self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

(a)  The  Municipal  Securities 
Rulemaking  Board  (the  "Board")  is  filing 
an  interpretation  of  rule  G-21  (hereafter 
referred  to  as  the  "proposed  rule 
change")  concerning  the  content  of 
municipal  securities  advertisements. 
The  proposed  rule  change  states  that  the 
use  of  current  yield  information  in 
municipal  securities  advertisements 
without  other  yield  information  would 
be  materially  misleading  under  rule  G- 


21.  Thus,  dealers  may  not  show  only 
current  yield  in  municipal  securities 
advertisements.  However,  a  municipal 
securities  advertisement  may  include 
current  yield  if,  at  a  minimum,  the 
advertisement  also  includes  the  lowest 
of  yield  to  call  or  yield  to  maturity  and 
the  type  size  of  the  current  yield  is  no 
larger  than  other  yield  information. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  die  Proposed  Rule 
Change 

A.  Self-Regulatory  Organization's 
Statetnent  of  the  Purpose  of  and 
Statutory-Basis  for,  the  Proposed  Rule 
Change 

(a)  The  Board  received  an  inquiry 
whether  including  current  yield 
information  in  municipal  seciirities 
advertisements,  alone  or  with  other 
yield  information  would  be  materially 
misleading.  The  Board  also  was  asked  if 
a  dealer  may  advertise  current  yield  if 
other  information  is  included  but  is  in 
smaller  print. 

The  Board  frequently  has  stated  that 
the  yield  to  call  or  yield  to  maturity  is 
the  most  important  factor  in  determining 
the  fairness  and  reasonableness  of  the 
price  of  any  given  transaction  in 
municipal  securities.  Such  yields 
typically  are  used  as  a  basis  for  dealers 
and  customers  to  evaluate  an 
investment  in  municipal  securities.  The 
disclosure  of  yield  to  call  or  yield  to 
maturity  is  the  long-standing  practice  of 
the  municipal  securities  industry  and 
this  practice  is  reflected  in  rule  G-15(a) 
which  requires  dealers  to  disclose  yield 
to  call  or  yield  to  maturity  on  customer 
confirmations.  A  customer  who 
purchases  a  municipal  security  relying 
only  on  the  current  yield  information 
disclosed  in  an  advertisement  would  be 
confused  upon  receipt  of  the 
confirmation  when  the  yield  to  call  or 
yield  to  maturity  of  the  security  is 
different.  Moreover,  a  fcustomer  would 
not  be  able  to  compare  municipal 
securities  advertised  at  a  current  yield 
with  those  advertised  at  a  yield  to  call 
or  yield  to  maturity.  The  Board 
determined  that  the  use  of  current  yield 
information  in  municipal  securities 
advertisements  without  other  yield 
information  would  be  materially 
misleading  under  rule  G-21.  Thus, 
dealers  may  not  show  only  current  yield 
in  municipal  securities  advertisements. 

The  Board  also  determined  that,  while 
showing  only  current  yield  information 
in  advertisements  is  materially 
misleading,  if  advertisements  also 
include,  at  a  minimum,  the  lowest  of 
yield  to  call  or  yield  to  maturity,  current 
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yield  may  be  used  i!f  all  the  itilonBation 
is  clearly  presented  as  discussed  beiow. 
The  Board  notes  that  including  yield  to 
call  or  yield  to  Biaturity  in  munidpftl 
securities  advertisements  wonld  give 
customers  a  more  realistic  view  of  the 
yield  they  can  expect  to  receive  on  the 
investment  and  would  enable  them  to 
compare  the  security  advertised  with 
other  municipal  securities.  In  addition, 
the  yield  to  caH  or  yield  to  maturity 
information  would  be  consistent  with 
the  yield  information  disclosed  on 
customer  connrmations.  If  the  yield  to 
call  is  used,  the  call  date  and  {Bice  also 
should  be  noted. 

The  Board  is  ccmcemed  that,  even  if 
dealers  comply  with  this  interpretation 
of  rule  G-21  and  include  current  yield 
and  other  yield  infonnatioa  in  municipal 
securities  advertisements,  such 
advertisements  still  could  be  misleading 
due  to  the  size  of  type  used  and  the 
placement  of  the  information.  For 
example^  it  would  not  be  appropriate  for 
the  type  size  of  the  current  yield  to  be 
larger  than  other  yield  information. 
Thus,  whether  a  particular 
advertisement  is  materially  misleading 
requires  the  appropriate  regulatory 
body,  for  example,  an  NASD  District 
Business  Ccmdact  Committee,  to 
consider  a  namber  of  ol^eetive  and 
subjective  factors.  The  Board  niges  the 
regulatory  authorities  to  continue  to     - 
review  adveitisemeiits  on  a  case-by- 
case  basis  to  make  a  determination 
whether  any  audi  advertisements,  in 
fact,  are  misleading. 

(b)  The  Board  has  adopted  the     j 
proposed  rule  change  pursuant  to    ' 
section  15B(b)(21(CJ  of  the  Securities 
Exchange  Act  of  1934,  which  directs  the 
Board  to  propose  and  adopt  rules  which  • 
are — 

Designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  lo  promote 
just  and  equitable  prmcipiet  of  trade,  lo 
foster  cooperation  and  coordination  %vitk 
persons  engaged  in  regulating,  clearing, 
settling,  processing  infonnatioa  with  respect 
ta  and  facilitating  tranaactions  in  anmicipal 
securities,  to  remove  impedinients  to  and 
perfect  ttie  mechanism  of  a  free  and  open 
market  in  municipal  securities,  and.  in 
general,  to  protect  investors  and  the  public 
interest.  ... 

B.  Self-Regulatory  Organization's    ' 
Statement  on  Burden  on  Competition 

The  Board  believes  that  the  proposed 
rule  chaiige  wiU  not  have  any  impact  on 
competition  since  it  applies  equally  to 
all  municipal  securities  brokers  and 
dealers. 
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C.  Seif-Reguiotory  OigaBixotion's 
Statement  ea  Commeats  at  the 
Proposed  RuhCiHmgeReoemdpvm 
Memben.  Partic^paBtB.  or  Others 

The  Board  has  not  sob'dted  or 
received  comments  on  the  proposed  rule 
change.  As  noted  previously.  Ae  Board's 
consideration  of  the  proposed  rule 
change  was  prompted  by  an  interpretive 
inquiry. 

m.  Date  of  Effsctiveness  of  fte 
ftapased  Rule  Qnnge  and  Tfanins  fior 
Conunisskm  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section  19(bM3)fA) 
of  the  Securities  Exchange  Act  of  1934 
and  subparagraph  (e)  of  Seomties 
Exchange  Act  Rule  19b-4.  At  any  time 
within  60  days  of  the  filing  of  such 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  such  rale 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or    • 
appropriate  hi  the  public  interest  for  the 
protection  of  investors',  or  otherwise  in 
furtherance  of  the  purposes  of  the 
Securities  Exchange  Act  of  1934^ 

IV.  Solicitation  of  Coamieirts 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW., 
Washington.  DC  2054%  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withhrid  from  the  public  Jn 
accordance  with  the  provisions  of  5 
U.S.C  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  IHiblic  Reference  Section. 
Copies  of  such  filing  also  will  be 
available  for, inspection  t  nd  copying  at 
the  prindpal'office  of  the  above- 
mentioned  sdf-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  abc-ve  and  should 
be  submitted  by  June  30. 19e& 

For  the  Commiasioil  by  the  Oivisian  of 
Market  Reguiatioti.  pursuant  t  >  delegated 

authority. 

Dated:  June  Z  198& 
Jonathan  G.  Katz, 

Secretary. 
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May  27. 1988. 

The  Midwest  Stock  Exchange,  Inc. 
("MSB")  on  May  6, 1986.  submitted  an 
application  for  unlisted  trading 
privileges  CVrP")  pursuant  to  section 
12(f)(1)(C)  of  the  Securities  Exchange 
Act  of  1934  ("Act")  in  the  following 
over-the-counter  ("OTC')  securities,  /.e., 
securities  not  registered  under  secticm 
12(b)  of  the  Act: 


Mteran      Technotogy      Inc., 
Common,  $.10  Par  Value. 

Orade  Systems  Coip..  Com- 
mon, $.01  Par  Value. 


Th6  MSE  also  applied  to  withdraw 
DTP  pursuant  to  section  12(fK4)  of  the 
Act  on  the  following  OTC  issues: 


GoUl  Inc.  Common, 
NoParVakia 
Shoney's      hie.      Common. 
$1.00  Par  Value. 


The  MSB  applied  to  withdraw  DTP  on 
Pegasus  Gold,  Inc.,  because  it  was 
recently  listed  on  the  American  Stock 
Exchange  and  is  thus  meligible  to  be 
traded  on  a  UTP  basis.  The  MSE  applied 
.  to  withdraw  UTP  fa  Shoney's  Inc. 
because  the  issuer  will  soon  undergo  a 
recapitalization  that  will  significantly 
reduce  the  value  of  the  security. 

Comments 

Interested  persons  are  invited  to 
submit  on  or  before  June  17, 1988, 
written  comments,  data,  views  and 
arguments  concerning  the  above- 
referenced  applicati<Hi.  Persons  desiring 
to  make  written  comments  should  file 
three  copies  with  the  Secretary, 
Securities  and  Exdiange  Commission, 
450  Fifth  Street  NW..  Washmgton,  IX: 
20540.  Commentators  are  requested  to 
address  whether  they  believe  the 
requested  witiidrawal  of  UTP  would  be 
consistent  with  section  12(f)(l)(0.  In 
considering  an  application  for  extension 
of  UTP  in  OTC  securities  under  section 
12(f)(1)(C),  theCbmmission  is  required 
to  consider,  among  other  matters,  the 
public  trading  activity  fa  such  security, 
the  character  of  such  trading,  the  impact 


of  such  extension  on  the  existing 
maricets  for  such  securities,  and  the 
desirability  of  removing  impediments  to 
and  the  progress  that  has  been  made 
toward  the  development  of  a  national 
market  system.  The  Commission  may 
not  grant  such  application  if  any  rule  of 
the  national  securities  exchange  making 
an  appUcation  under  section  12(f)(1)(C) 
would  unreasonably  impair  the  ability 
of  any  dealer  to  solicit  or  effect 
transactions  in  such  security  for  his  own 
account,  or  would  unreasonably  restrict 
competition  among  dealers  m  such 
security  or  between  such  dealers  acting 
fa  the  capacity  of  market  makers  who 
are  specialists  and  such  dealers  who  are 
not  specialists. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonatlian  G.  iCatz, 
Secretary. 
[FR  Doc.  88-12979  Filed  6-»-«8: 8:45  am] 
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(Release  Na  34-25772;  FN*  No.  SR-PHLX 
88-09] 

Self-Regulatory  Organizations; 
Approval  of  Rule  Ctiange  by  ttie 
Ptilladelpliia  Stodt  Excliange,  inc^ 
Relating  to  Value  Une  Arithmetic 
Average  Computation 

IHirsuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  >  and  Rule  19b-4  thereunder,* 
the  Philadelphia  Stock  Exchange  fac. 
("PHLX"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  on  February  26, 1986,  a 
proposed  rule  change  to  revise  the 
method  of  computation  of  the  Value 
Line  Composite  Stock  Average  fadex 
("XVL  fadex")  underlying  index  option 
contracts  to  an  arithmetic  average  from 
a  geometric  average. 

The  proposed  rule  change  was 
published  for  comment  fa  Securities 
Exchange  Act  Release  No.  25442  (March 
10, 1988).  No  comments  were  received. 

The  PHLX  has  traded  the  XVL  Index 
utilizing  a  geometric  average 
computation  since  January  11, 1985.' 
Currently,  the  XVL  Index  contracts 
traded  at  the  PHLX  are  American  ^tyle 
option  contracts,  although  the 
Commission  also  has  approved  the 


•15U.S.C.78»(b)(l)(1982). 
»  17  CFR  240.1»-4  (1987). 
'  Trading  the  XVL  Index  utilizing  a  geometric 
average  computation  wb*  approved  In  Securities 
.  Exchange  Release  Na  21392  (October  10, 19B4)  49 
FR  40987. 


trading  of  European  style  options  on  the 
Value  Line  fadex.* 

The  proposed  rule  change  would 
revise  the  method  of  computation  of  the 
XVL  fadex  to  an  arithmetic  average 
from  a  geometric  average.  The  XVL 
fadex  is  the  only  fadex  option  that 
currently  is  calculated  on  a  geometric 
average.  Geometric  averaging  tends  to 
underperform  an  arithmetic  average  and 
the  geometric  averaging  of  the  XVL 
fadex  has  resulted  at  times  fa 
substantial  disparities  between  prices  of 
the  XVL  futures  and  options  contracts 
and  the  level  of  the  underlying  cash 
index. 

The  Exchange  notes  that  geometric 
averaging  of  the  XVL  fadex  has  created 
investor  confusion  and  impedes  efforts 
by  market  participants  to  develop 
precise  hedges  between  the  index 
contracts  and  their  portfolios  of 
underlying  common  stocks. 

Partial  accelerated  approval  of  the 
rule  change  was  granted  by  the 
Commission  on  March  18, 1988  to  allow 
the  Exchange  to  add  series  of  near  term 
arithmetically  averaged  XVL  fadex 
contracts  to  compliment  such  series  of 
XVL  Index  contracts  that  were  listed  for 
trading  calculated  on  a  geometric 
average.'  Accordingly,  the  Exchange 
has  not  added  any  new  contract  months 
of  the  XVL  fadex  calculated  on  a 
geometric  average  and  by  December 
1988  such  options  contracts  will  be 
phased  out.  Until  that  time,  there  may  be 
some  arithmetic  and  geometric  series 
open  simultaneously.' 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirement  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  exchange,  and,  in 
particular,  the  requirements  of  section 
e.'  The  index  options  currently  traded 
are  based  on  an  arithmetic  index.  The 
Commission  has  received  no  comments 
on  switching  the  XVL  fadex  to  this 
method  of  confirmation.  Additionally, 
the  Commission  notes  that  the 
Commodities  Futures  Trading 
Commission  recently  has  approved  a 
Kansas  City  Board  of  Trade  proposal  to 
revise  the  method  of  computation  of  the 
XVL  future  to  an  arithmetic  average 
from  a  geometric  average.  The 


*  See  Securities  Exchange  Release  No.  24508 
(May  22, 1967)  52  FR  206S8.  An  American  style 
option  may  be  exercised  by  its  holder  anytime 
before  expiration.  A  European  style  option, 
however,  can  be  exercised  only  on  the  last  trading 
day  prior  to  its  expiration. 

*  See  Securities  Exchange  Release  No.  24565 
(March  18. 1988)  53  FR  9722. 

*  The  Exchange  has  disseminated  information  to 
minimize  confusion  between  products  during  this 
overlay  period. 

'  15  U.S.C  78F  (1982). 


Commission  believes  that  adopting  a 
corresponding  change  for  index  options 
contracts  trading  on  the  PHLX  will 
facilitate  market  participants  abiUty  to 
hedge  their  respective  options  and 
futures  positions  with  fadex  products 
that  are  based  on  a  uniformly  calculated 
index. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,*  that  the 
proposed  rule  change  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Dated:  June  1, 1988. 
lonatlian  G.  Katz, 
Secretary. 
(FR  Doc.  88-12978  Filed  6-8-88: 8:45  am] 
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[Rei.  No.  IC-16422;  812-6M7] 

Applications,  Hearings, 
Determinations,  etcj  HI  Insight  Funds, 
Inc. 

June  3, 1988 

AOENCV:  Securities  and  Exchange 

Commission  ("SEC"). 

action:  Notice  of  application  for  an 

order  under  the  Investment  Company 

Act  of  1940  ("1940  Act"). 

.  Applicant:  HT  fasight  Funds,  fac. 
("Applicant"). 

Relevant  1940  Act  Sections:  Order 
requested  under  section  6(c)  granting 
exemptions  from  sections  13(a)(2), 
18(f)(1)  and  22(f)  and  (g)  of  the  1940  Act 
and  pursuant  to  section  17(d)  and  Rule 
17d-l  thereunder  permitting  certain    . 
arrangements. 

Summary  of  Application:  Applicant 
seeks  an  order  (i)  under  section  6(c)  of 
the  1940  Act  exempting  the  proposed 
deferred  compensation  plan  for  directive 
(the  "Plan")  to  be  adopted  by  Applicant 
and  all  future  investment  companies  to 
which  La2ard  Freres  ft  Co.,  its  affiliates 
or  its  subsidiaries  may  serve  as 
favestment  advisers,  principal 
underwriters,  administrators  and/or 
sponsors  (the  "Companies"),  from 
sections  13(a)(2),  18(f)(1)  and  22(f)  and 
(g)  of  the  1940  Act:  and  (ii)  under  section 
17(d)  of  the  1940  Act  and  Rule  17d-l 
thereunder  permitting  certain 
transactions  to  be  effected  by  the 
Companies  and  certain  of  their  directors 
pursuant  to  the  Plan. 

Filing  Date:  The  application  was  filed 
on  February  26, 1988,  and  amended  on 
June  2. 1988. 

Hearing  or  Notification  of  Hearing:  If 
noliearing  is  ordered,  the  application 


•  15  V&C.  788(bH2)  (19B2). 

•  17  CFR  20a30-3(a)(12)  (1966). 
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will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  most 
be  received  by  the  SEC  by  5  JO  p.nL,  on 
June  27, 1988.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest,  the  reason  for  the  request  and 
the  issues  you  contest.  Serve  the 
•Applicant  with  the  request,  either 
personally  or  by  inail.  and  also  send  it  to 
the  Secretary  of  the  SEC,  along  with 
proof  of  services  by  affidavit  or.  for 
lawyers,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC 
ADDRESSES:  Secretary,  ^SEC  450  5th 
Street  NW.,  Washington.  DC  20549. 
AppHcant.  One  Rockefeller  Plaza.  New 
York.  New  York  10020. 
FOR  niRTMER  MFOflMATION  COMTACR 
Curtis  R.  Milliard,  fecial  Counsel  (202) 
272-3030  (Division  of  Investment 
Management,  Office  of  Investment 
Company  Regulation). 
SUPPLEMENTARY  INFORMATION: 

Following  is  a  summary  of  the 
appIicadcBi:  the  complete  application  Is 
available  for  a  fee  from  either  the  SECs 
Public  Reference  Branch  in  person  or  the 
SEC's  commercial  copier  who  can  be 
contacted  at  (800)  231-3282  (in  Maryland 
(301)  258-4300). 

Applicant's  Representations 

1.  Af^Iicant  is  an  open-end, 
diversified  investment  company  that 
currently  has  Rve  investment  portfc^ios; 
HT  Insi^  Government  Fund,  HT 
Insight  Managment  Fond,  HT  Insight 
Tax-Fiee  Money  Market  Fund,  HT 
Insight  Convertible  Fund  and  HT  Insight 
Equity  Fund  (collectively  referred  to  as 
the  "Funds").  HT  Insight  Government 
Fund  (the  "Government  FmdT),  HT 
Insight  Cash  Management  Pnnd  (^e 
"Cash  Fund"),  and  HT  bisight  Tax-F^ee 
Money  Market  F\Hid  (the  'Tax-Free 
Fund")  (collectively,  the  "Money  Market 
Funds ")  are  money  market  funds  that 
seek  to  provide  faivestors  with  as  high  a 
level  of  current  income  (which,  in  ttw 
case  of  HT  Insight  Tax-Free  Money 
Market  Fund,  is  exempt  from  federal 
hicoroes  taxes)  as  is  consistent  with 
their  investment  poHdes  and  with 
preservation  of  capital  and  bquidity.  HT 
Insight  ConvertiMe  Fund  (the 
'^Convertible  Fund")  seeks  to  provide 
myestors  with  capital  appreciation  and 
current  income.  Capita)  preservation 
also  is  an  obiective.  HT  Insist  Equity 
Fund  (the  "Equity  Fund')  seeks  to 
provide  investors  with  capita) 
apprectatitMi.  Current  mcome  is  a 
secondary  objective. 

2.  Applicant's  board  of  directors 
consists  of  eight  directors,  a  majority  of 


whom  are  not  'interested  persons"  of 
Applicant  within  the  meaning  of  section 
2(a)(19)  of  the  1940  Act.  Each  of  the 
directors  w)m>  is  not  an  emi^yee  ^ 
Lazard  Ftares  &  Co.  ("Laxard").  the 
sponsor,  a^inistrator  and  distributor  of 
Applicant.  Harris  Trust  and  Savings 
Bank,  the  investment  adviser,  or  tlieir 
respective  affiliates,  receives  from 
Applicant  an  annual  retainer  fee  of  $800 
for  services  as  a  director.  In  addition, 
directors  of  Applicant  are  paid  a  fee  of 
S200  for  each  board  and/or  committee 
meeting  diey  attend.  Applicant  pays  no 
other  renumeration  to  its  directors  or 
officers.  The  amounts  paid  to  the 
directors  are.  and  are  expected  to 
continue  to  be,  insignificant  in 
comparison  to  the  total  net  assets  of 
ApplicanL 

3.  The  imrpose  of  the  Plan  is  to  permit 
individual  directors  to  elect  to  defer 
receipt  of  their  directcHs'  fees,  in  order 
to  avoid  diminution  or  loss  of  Social 
Security  benefits  to  wliich  directors  may 
otherwise  be  entitled,  to  enaUe  the 
directors  to  defer  payment  of  income 
taxes  on  such  fees,  w  for  other  reasons. 
Applicant  further  believes  that  the 
availability  of  such  a  ctefeiTed  fee 
arrangement  will  enhance  its  ability  to 
attract  and  retain  directors  of  high 
cahber. 

4.  The  Plan  will  allow  an  faidividual 
director  to  elect  to  defer  receipt  of  the 
annual  retainer  or  meeting  fees  or  both 
that  otherwise  would  becmne  payable 
for  services  performed  as  a  director  or 
committee  member  after  the  effective 
date  of  the  election.  The  election  must 
be  made  in  writing  prior  to.  and  will 
take  effect  as  of,  the  beginning  of  the 
calendar  year,  or  in  the  case  of  any 
director  elected  to  the  board  in  the  year 
the  Plan  takes  effect,  or  for  a  director 
elected  in  other  than  the  last  calendar 
quarter  of  a  year,  the  beginning  of  the 
calendar  quarter  immediately  following. 
The  election  shall  continue  in  effect 
until  terminated  by  notice  in  writing, 
such  termination  to  take  effect  on  the 
first  day  of  the  calendar  year  beginning 
after  receipt  of  the  notice  of  termination. 
An  election  shall  be  irrevocal^  as  to 
payments  deferred  in  accordiance  with 
the  election. 

5.  Each  deferred  fee  will  be  credited  at 
the  time  wh^n  it  otherwise  would  have 
been  payable  to  an  account  on 
Apphcant's  books  that  will  be 
established  for  each  electing  director. 
All  amoimts  in  such  an  account " 
(including  interest  credited  thereto)  will 
bear  interest  at  a  rate  equivalent  to  the 
rate  applicable  to  90-day  U.S.  Treasury 
Bills  as  determined  at  the  beginning  of 
each  calender  quarter.  Interest  wlD  be 
credited  to  the  account  quarterly  at  the 
end  of  each  calendar  quarter.  Amounts 


in  the  accoont  will  not  be  evidenced  by 
any  note  or  other  security  or  funded  or 
secured  in  any  way.  The  Fund's 
obligation  to  make  pa3rments  of  amounts 
accrued  under  the  Han  will  be  a  general 
unsecnred  obligation  payable  solely 
from  the  Fund's  general  assets  and 
pnqierty. 

ft.  All  amounts  credited  to  a  deferred 
pajrment  account  pursuant  to  a  proper 
election  by  a  director  shall  be  paid  to 
the  director  on  (i)  the  first  bosiaess  day 
of  the  year  in  which  the  director  attains 
the  age  of  70,  or  (ii)  the  first  business 
day  of  the  year  next  succeeding  the  year 
in  which  the  director  ceases  to  aave  as 
a  member  of  the  board  of  directors. 

7.  The  director  may  elect  to  receive  all 
amounts  credited  to  the  account  in  one 
lun^i-simi  payable  on  the  first  business 
day  of  the  calendar  year  in  which 
payment  is  to  be  made,  or  in  10  or  fewer 
installments,  which  installments  are 
payable  on  the  first  business  day  of 
each  year  comm^idng  with  tlie 
calendar  year  in  whi^  payment  is  to 
begin,  as  per  the  director's  specifications 
in  making  the  election.  U  the  payment  is 
to  be  made  in  instaHments.  the  amount 
of  each  installment  shall  be  equal  to  a 
fraction  of  the  total  amount  credited  to 
the  director's  account  at  the  time  of 
payment,  die  numerator  of  which  sliaU 
be  one  and  t)ie  denominator  of  wdudi 
shall  be  the  remaining  munber  of  unpaid 
annual  installments. 

8.  If  the  director  dies  at  any  time 
before  all  amounts  in  the  account  have 
been  paid.  Applicant  shall  make  one 
lump-sum  payment  to  sudi  person  or 
persons  as  the  director  shall  designate 
in  the  written  notice  of  election  filed 
with  Applicant,  or  in  tlie  absence  of 
such  designation,  to  die  dfaector's  estate. 
No  deferred  amount  or  unpaid  portion 
thereof  may  he  transfored  or  assigned 
by  a  director  except' as  per  a  written 
designation  to  take  effect  upon  the  death 
of  the  director,  or  the  laws  of  de*Bmt 
and  distribution. 

9.  Deferral  of  director's  fees  in 
accordance  vrith  the  Plan  wOl  have  a 
negUgiUe  effect  on  AppUcant's  assets, 
liabilities,  net  assets  and  net  income  per 
share.  Furthermore,  the  Plan  will  not 
obligate  Applicant  to  retain  a  director  in 
such  a  capacity,  nor  will  it  obligate 
Applicant  to  pay  any  (or  any  particular 
level  of)  director's  fees  to  any  director. 
Rather,  it  merely  permits  a  dkector  to 
elect  to  defer  receipt  of  director's  fees 
that  he  would  otherwise  receive  on  a. 
current  basis  from  Applicant. 

10.  Participation  in  the  Plan  will  be 
limited  to  those  directors  who  are  not 
"interested  persons"  of  the  Applicant 
within  the  meaning  of  section  2(aHl9)  of 
the  1940  Act.  Therefore  the  deferred  fee 


arrangement  will  be  available  to  all 
directors  who  receive  director's  fees 
from  Applicant.  Le.,  the  directors  who 
are  not  employees  of  Harris  Trust  and 
Savings  Bank,  the  Funds'  Investment 
Adviser,  or  Lazard  or  their  respective 
affiliates.  It  is  anticipated  that  the  Plan 
will  be  made  available  to  directors  of 
,  future  Companies  that  may  be  added  to 
the  group  of  investment  companies  to 
which  Lazard  serves  as  investment 
adviser,  sponsor,  administrator  and/or 
distributor. 

11.  Applicant  contends  that  the  effect 
of  the  Flan  would  be  to  defer  the 
payment  of  fees  that  Applicant 
otherwise  would  be  obligated  to  pay  on 
a  current  basis  as  services  are 
performed  by  the  director.  Applicant 
further  contends  that  liabilities  created 
by  the  credits  under  the  agreement 
would  be  offset  by  essentially  equal 
fund  assets,  which  would  not  otherwise 
exist  if  the  trustee's  fees  were  paid  on  a 
current  basis.  Applicant  contends  that 
there  is  no  expectation  of  profits  being 
generated  through  Applicant  or  other 
investments  on  behalf  of  a  director.since 
Applicant  would  be  undertakihg  no 
funding  or  investment  commitment 
under  the  Plan  and  the  interest  earned 

■by  the  director  during  the  deferral 
period  would  not  be  tied  to  Applicant's 
investment  performance. 

12.  Applicant  submits  that  the 
exemption  requested  is  necessary  and 
appropriate  in  the  public  interest  and  is 
consistent  writh  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  1940  Act.  and  that  participation  in 
the  plan  would  not  be  less  advantageous 
to  the  company  than  to  its  participating 

-directors. 

For  Die  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
loaalkaB  G.  Kals. 
Secretary. 

(PR  Doc.  88-12980  Filed  ft-B-88:  8:45  am] 
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DEPARTMEHT  OF  STATE 

(PubNc  Notice  1064] 

Discrstionary  Grant  Programs: 
Application  Notfcs  EstaMlshIng 
CiMing  Oats  for  TransmtttaTof  Cartain 
Fiscal  Ysar  1989  Applications 


n  llie  Department  of  State 
invites  applications  from  national 
organizations  with  interest  and 
expertise  in  conducting  research  and 
training  concerning  the  USSR  and 
Eastern  Europe  to  serve  as 
intermediaries  administering  national, 


competitive  programs  under  the  Soviet 
and  Eastern  European  Research  and 
Training  Act.  All  grants  will  be  annual 
and  based  on  an  open,  national 
competition  among  applying 
organizations. 

Authority  for  this  program  is 
contained  in  the  Soviet-Eastern 
European  Research  and  Training  Act  of 
1983. 

summary:  The  purpose  of  this 
application  notice  is  to  inform  potential 
applicant  organizations  of  fiscal  and 
programmatic  information  and  closing 
dates  for  transmittal  of  applications  for 
awards  in  fiscal  year  1989  under  a 
program  administered  by  the 
Department  of  State. 

Organization  of  Notice 

This  notice  contains  three  parts.  Part  I 
lists  the  closing  date  covered  by  this 
notice.  Part  n  consists  of  a  statement  of 
purpose  and  |Hiorities  of  the  program. 
Part  III  provides  the  fiscal  data  for  the 
program. 

Parti 

Closing  Date  for  Transmittal  of 
Applications 

An  application  for  an  award  must  be 
mailed  or  hand-deUvered  by  September 
16,1988. 

Applications  Delivered  by  Mail 

An  application  sent  by  mail  must  be 
addressed  to  E.  Raymond  Platig. 
Executive  Director,  Soviet-Eastern 
European  Studies  Advisory  Committee, 
Suite  233, 1730  K  Street  NW.^ 
Washington,  DC  20009. 

An  applicant  must  show  proof  of 
mailing  consisting  of  one  of  the 
following: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the  date 
of  mailing  stamped  by  the  U.S.  Postal 
Service.    , 

(3)  A  dated  shipping  label  invoice,  or 
receipt  froin  a.commercial  center. 

(4)  Any  other  |»oof  of  mailing 
acceptable  to  the  U.S.  Department  of 
State. 

If  an  application  is  sent  through  the 
U.S.  Postal  Service,  the  Department  of 
State  does  not  accept  either  of  the 
following  as  proof  of  mailing:  (1)  A 
private  metered  postmark,  or  (2)  a  mail 
receipt  that  is  not  dated  by  the  U,S. 
Postal  Service. 

An  applicant  should  note  that  the  U.S. 
Postal  Service  does  not  uniformly 
provide  a  dated  postmark.  Before  relying 
on  this  method,  an  appUcant  should 
check  with  the  local  post  office. 

An  applicant  is  encouraged  to  use 
registered  or  at  least  first  class  mail. 


Late  applications  will  not  be  considered 
and  will  be  returned  to  the  applicant. 

Applications  Delivered  by  Hand 

An  application  that  is  hand-delivered 
must  be  taken  to  the  U.S.  Department  of 
State,  INR/RES,  Soviet-Eastern 
European  Studies  Advisory  Committee, 
Suite  233, 1730  K  Street,  NW.. 
Washington,  DC 

The  Soviet-Eastern  European  Studies 
Advisory  Committee  will  accept  hand- 
delivered  applications  between  9:00  a.m. 
and  4K)0  p.m.  (Washington,  E)C  time) 
daily,  except  Satudays,  Sundays,  and 
Federal  holidays. 

An  application  that  is  hand-delivered 
will  not  be  accepted  after  4:00  p.m.  on 
the  closing  date. 

Part  II 

Program  Information 

In  the  Soviet-Eastern  European 
Research  and  Training  Act  of  1983  the 
Congress  declared  that  independently 
verified  factual  knowledge  about  the 
countries  of  that  area  is  "of  utmost 
importance  for  the  national  security  of 
the  United  States,  for  the  furtherance  of 
our  national  interests  in  the  conduct  of 
foreign  relations,  and  for  the  prudent 
management  of  our  domestic  affairs." 
Congress  also  declared  that  the 
development  and  maintenance  of  such 
knowledge  and  expertise  "depends  upon 
the  national  capability  for  advanced 
research  by  highly  trained  and 
experienced  specialists,  available  for 
service  in  and  out  of  Government."  The 
Act  authorizes  the  Secretary  of  State  to 
provide  financial  support  for  advanced 
research,  training  and  other  related 
functions. 

The  full  purposes  of  the  Act  and  the 
eligibility  requirements  are  set  forth  in 
Pub.  L  98-164.  Tide  Vm,  97  Stat.  1047- 
50.  Under  Titie  VIII.  the  countries 
include  Albania,  Bulgaria. 
Czechoslovakia,  German  Democratic 
Repubhc,  Hungary,  Poland,  Romania, 
USSR,  and  Yugoslavia. 

The  Act  establishes  an  Advisory 
Committee  to  recommend  grant  policies 
and  recipients.  The  Secretary  of  State, 
after  consultation  with  the  Advisory 
Committee,  approves  policies  and 
makes  final  determination  on  awards. 

AppUcations  for  funding  under  the  Act 
are  invited  from  organizations  prepared 
to  conduct  competitive  programs  in  the 
field  of  Soviet  and  Eastern  European 
and  related  studies.  Applying 
organizations  or  institutions  should  have 
the  capability  to  conduct  competitive 
award  programs  that  are  national  in 
scope,  Pn^rams  of  this  nature  are  those 
that  make  awards  which  are  based  upon 
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an  open,  nationwide  competition 
incorporating  peer  group  review 
meclianisms.  Applications  sought  are 
those  that  would  contribute  to  the 
development  of  a  stable,  long-term, 
national  program  of  unclassified, 
advanced  research  and  training  on  the 
Soviet  Union  and  Eastern  Europe  by 
proposing: 

(1)  National  programs  which  award 
contracts  to  American  institutions  of 
higher  education  or  not-for-profit 
corporations  in  support  of  postdoctoral 
or  equivalent  Ipvel  research  projects, 
such  contracts  to  contain  shared-cost 
provisions; 

(2)  National  programs  which  offer 
graduate,  postdoctoral  and  teaching 
fellowships  for  advanced  training  in 
Soviet  and  Eastern  European  and 
related  studies,  including  training  in  the 
languages  of  the  Soviet  Union  and 
Eastern  Europe,  such  training  to  be 
conducted,  on  a  shared-cost  basis,  at 
American  institutions  of  higher 
education; 

(3)  National  programs  which  provide 
fellowships  and  other  support  for 
American  specialists  enabling  them  to 
conduct  advanced  research  in  the  field 
of  Soviet,  Eastern  European  and  related 
studies;  and  those  which  facilitate 
research  coUaberation  between 
Government  and  private  specialists  in 
these  fields; 

'  (4)  National  programs  which  provide 
advanced  training  and  research  on  a 
reciprocal  basis  in  the  Soviet  Union  and 
in  the  countries  of  Eastern  Europe  by 
facilitating  access  for  American 
specialists  to  research  facilities  and 
resources  in  those  countries; 

(5)  National  programs  which  facilitate 
public  dissemination  of  research 
methods,  data  and  findings;  and  those 
which  propose  to  strengthen  the 
national  capability  for  advanced 
research  or  training  on  the  Soviet  Union 
and  Eastern  Europe  in  ways  not 
specified  above. 

Note:  The  Advisory  Committee  will 
not  consider  applications  &om 
individuals  to  further  their  own  training 
or  research,  or  fi'om  institutions  or 
organizations  whose  proposals  are  not 
for  competitive  award  programs  that  are 
national  in  scope  as  defined  above. 
Moreover,  support  for  publications, 
library  activities  and  conferences  will 
be  constrained  by  the  following  pobcies: 

—Publications.  Title  Vm  funds  should 
not  be  used  to  subsidize  journals, 
newsletters  and  other  periodical 
publications  except  hi  unique  or  special 
circumstances,  in  which  cases  the  fiuids 
should  be  supptied  by  peer-review 
organizations  with  national  competitive 
programs. 


'—Library  Activities.  Title  VIII  funds 
should  not  be  used  for  library 
preservation,  cataloging  or 
modernization.  However,  a  national 
peer-review  organization  with  Title  VUI 
funds  cotdd  offer  modest  support  to 
efforts  directed  toward  developing  an 
effective,  long-term  and  well- 
coordinated  strategy  to  address  the 
serious  library  needs  of  the  field. 

—Conferences.  Proposals  for 
conferences,  like  those  for  research 
projects  and  training  programs,  should 
be  assessed  according  to  their  relative 
contribution  to  the  advancement  of 
knowledge  and  to  the  qualitative 
improvement  of  the  professional  cadres 
in  the  field.  Therefore,  Title  VIII  grants 
generally  should  not  be  made  solely  to 
support  a  particular  conference  or  series 
of  conferences.  Rather  conference 
funding  should  c(Mne  from  one  or  more 
of  the  national  peer-review 
organizations  receiving  Title  Vm  funds, 
with  proposed  conferenbes  being 
evaluated  competitively  against 
research,  fellowship  or  other  proposals 
for  achieving  the  purposes  of  the  grant. 

In  making  its  recommendations,  the 
Committee  will  seek  to  encourage  a 
coherent,  long-term,  and  stable  effort 
directed  toward  developing  and 
maintaining  a  national  capability  in 
Soviet  and  Eastern  European  studies. 
Program  proposals  can  be  for  conduct  of 
any  of  the  functions  enumerated,  but  in 
making  its  recommendations,  the 
Committee  will  be  concerned  to  develop 
a  balanced  national  effort  which,  over 
the  life  of  the  Act.  will  ensure  attention 
to  all  the  countries  of  the  area,  though 
with  emphasis  on  the  USSR. 

Part  III 

Available  Funds 

Congress  has  authorized  and  the 
President  has  requested  forl^iscal  Year 
1989  $5.0  million  for  the  Title  VIII 
program.  However,  the  amount 
available  iat  awards  (if  any]  will  not  be 
known  until  legislative  action  is 
complete  on  the  bill  appropriating  funds 
for  the  Department  of  State. 

The  Department  legally  cannot 
commit  funds  that  may  be  appropriated 
in  subsequent  fiscal  years.  Thus  multi- 
year  projects  cannot  receive  assured 
funding  unless  such  funding  is  supplied 
out  of  a  single  year's  appropriation. 
Generally,  grant  agreements  will  permit 
the  expenditure  from  a  particular  year's 
grant  to  be  made  over  two  or  more 
years.  ■ 

Applications 

Applications  must  be  prepared  and    - 
submitted  in  20  copies  in  the  form  of  a 
statement,  the  narrative  part  of  which 


should  not  exceed  20  double-spaced 
pages.  This  must  be  accompanied  by  a 
one  or  two  page  executive  summary,  a 
budget,  and  vitae  of  professional  staff. 
Proposers  may  append  other 
information  they  consider  essential, 
though  bulky  submissions  are 
discouraged. 

Budget 

Applicants  should  familiarize 
themselves  with  0MB  Circular  No.  A- 
110.  "Grants  and  Agreements  with 
Institutionsof  Higher  Education  *  *  * 
Unform  Administrative  Requirements," 
and  indicate  or  provide  the  following 
information: 

(1)  Whether  the  organization  falls 
under  0MB  Circular  No.  A-21.  "Cost 
Principles  for  Educational  Institutions." 
or  OMB  Circular  No.  A-122.  "Cost 
Principles  for  Nonprofit  Organizations;" 

(2)  A  budget  request  containing  total 
amount,  a  detailed  program  budget 
indicating  direct  administl'ative 
expenses  by  program  element,  and 
indirect  costs.- A^i?  Indirect  costs  are 
limited  to  10  percent  of  total  grant 
agreements.  Applicants  who  are 
requesting  Title  VIII  funds  to 
supplement  a  program  having  other 
sources  of  support  should  submit  a 
current  budget  for  the  total  program  and 
an  estimated  future  budget  for  it 
showing  how  specific  lines  in  the  budget 
would  be  affected  by  the  allocation  of 
requested  Title  Vm  grant  funds; 

(3)  The  applicant's  cost-sharing 
proposal,  if  applicable,  containing 
appropriate  details  and  cross  references 
to  the  requested  budget; 

(4)  Whether  payment  is  requested  on 
a  reimbursable  basis  or  by  advance 
methods;  re  the  letter,  for  grants  above 
$125,000,  advance  funds  will  be  made 
through  a  letter  of  credit,  but  if  less  than 
$120,000,  advance  of  funds  will  be  made 
by  Treasury  checks  through  wire 
transfers;  • 

(5)  The  organization's  most  recent 
audit  report  (the  most  recent  U.S. 
Government  audit  report  if  available] 
and  the  name,  address  and  point  of 
contact  of  the  audit  agency. 

Technical  Review 

The  Soviet-Eastern  European 
Advisory  Committee  vsrUl  evaluate 
applications  on  the  basis  of  the 
following  criteria: 

(1]  Responsiveness  to  the  substantive 
provisions  set  forth  above  in  Part  II, 
Program  Information  (40  points); 

(2)The  professional  qualifications  of 
the  apfriicant's  key  personnel  and  their 
experience  conducting  national 
competitive  award  programs  of  the  t3rpe 
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the  applicant  propoaes  in  the  Soviet- 
Eastern  European  field  MO  point):  and 
(3)  Budget  and  cost  effectiveness  (20 
points). 

Further  Information 

For  lurtiier  infonnation,  contact  Dr.  E. 
Raymond  Flatig.  Executive  Director, 
Soviet-Eastern  European  Stndies 
Advisory  Committee.  INR/RES.  U.S. 
Department  of  State.  Washington,  DC 
20520.  TeIeplM»ie:  (202)  632-2025  or  6S2- 
5924. 

Dated:  May  2S,  198& 
E.  RayMODd  PUtig. 

Executive  Diractor.  Soviet-EoBtem  European 
Studies  Advisory  Committee. 

(FR  Doc.  8a-12831  Filed  6-8-88;  8:45  am] 

MUJNa  COOC  ITW  tX  M 


OFFICE  OF  UNITED  STATES  TRADE 
REPRESENTATIVE 

[OoetalNoiS01-«»] 

Twimnrtloii  of  Section  301 
Inv—MgeUow;  indhi'e  n— tricUone  on 
M^^^iv  nir  MNiHHNi  nnpofiB 

agency:  Office  of  the  United  States 
Trade  Representative. 
ACTION:  Notice  of  decision  to  terminate 
an  investigaH<m  under  section  301. 


r.  On  Feb.  2a  1967.  the  U.S. 
Trade  Representative  initiated  an 
investigatidn  of  India's  poUdes  and 
praotioes  witii  respect  to  the  importation 
of  almonds.  Ob  May  31, 1968,  the  United 
States  and  the  Government  of  India 
reached  agreement  on  providing 
enhanced  access  to  the  Indian  market 
for  imported  almonds.  In  li^t  of  this 
agreement,  the  investigation  under 
section  301  of  the  IVade  Act  of  1974,  as 
amended,  has  been  terminated. 


tDATBMay31,198B. 
FON  RMTHCR  MRMMATION  CONTACT. 

Peter  ColUns.  Office  of  Asia  and  the 
Pacific  (202)  39S-6813.  Richard  Parker. 
Office  of  the  General  Counsel  (202)  395- 
aaoa  or  Ellen  Terpstra.  Office  of 
Agricultural  Affairs.  (202)  395-5006. 
Office  of  ttieU.S.  Trade  Representative, 
600 17th  Street  NW.,  Washuigtoa  DC. 
SUPnOHNTARV  MKMIMATION:  On  Jan. 
6. 1967,  the  Califomta  Abnond  Growers 
Exchange  filed  a  petition  under  section 
302(a)  of  the  Trade  Act  of  1974.  as 
amended.  19  U.S.C  2412(a),  alleging  that 
the  Government  of  India  engages  in  acts, 
poBcies,  and  practices  that  are 
unreasonable  or  discriminate  against 
importo  and  burden  or  restrict  U.S. 
commerce. 

On  Feb.  20. 1967,  the  U.S.  Trade 
Representative  initiated  an  investigation 
of  the  Indian  government's  policies  and 


practices  afiiecting  efforts  to  obtain  &ir 
and  equitable  aooass  to  the  Indian 
market  fw  ahaonds  (S2  FR  6412).  The 
United  States  and  India  have  concluded 
an  agreement  providing  enhanced 
access  to  the  Indian  market  for  abnonds, 
whldi  will  take  effisct  In  tiie  current 
Indian  fiscal  year.  Since  this  dispute  has 
bfcn  satisfectorily  resolved,  we  have 
terminated  the  investigation. 
hidMiHipplBrBallo, 
General  Coaaeel. 
[FR  Doc.  88-12972  Filed  6-8-68: 8:45  am] 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Highway  Administration 


of 
NC 


Imped  Statement;  City 
New  Hanover  County, 


agency:  Federal  Hi^way 
Administration  (FHWA).  DOT. 
ACTION:  Notice  of  intent 


r.  The  FHWA  Is  issuing  diis 
notice  to  advice  the  public  that  a 
supplement  to  a  final  environmental 
impact  statement  will  be  prepared  for  a 
proposed  hl^way  project  in  the  City  of 
Wilmington,  Nordi  Carolina, 
ran  niRTHCR  mrmmation  contact 
Keimeth  L  BeUamy,  Division 
Administrator.  Federal  (Ughway 
Administration,  310  New  Bern  Avenue, 
P.O.  Box  26806,  Ralei^  North  Carolina 
27611,  Telephone  (919)  790-2850. 
SUPPLBMNTAflV  MPORMATKNC  The 

FHWA  in  cooperation  widi  the  North 
Carolina  Department  of  Transportation 
(NCDOT)  will  prepare  a  supplemental 
final  environmental  impact  statement 
(EIS)  on  a  pnqppsal  to  construct  a  four- 
lane  divided  roadway  in  Wilmington, 
North  Carolina.  The  original  EIS  for  the 
improvemento  (FHWA-^C-EIS-77-03- 
F)  was  aiqMoved  on  September  24, 1960. 
lie  proposed  improvemente  provided 
for  a  four-lane  partial  access  control 
highway  on  new  location  from  US  117 
(Castle  Hayne  Road)  to  US  74 
(Eastwood  Road)  including  a  Downtown 
Spur  beginning  at  Water  Street 
northnvaid  to  US  117.  Improvemente  to 
the  corridor  are  considered  necessary  to 
provide  for  existing  and  projected  traffic 
demand. 

Subsequent  to  approval  of  the  Final 
EIS  in  1960,  several  changes  in  the 
reconunended  alignment  have  evolved. 
The  Supplemental  EIS  will  address 
these  alignment  changes  with  respect  to 
traffic  conditions  and  environmental 
aspecte  such  as  wetland  encroachmento,- 
noise,  and  air  quality  analysis.  The 
overall  project  area  demographic  and 


municipal  planniag  data  will  also  be 
updated. 

Letters  deecribing  the  proposed  action 
and  soliciting  commente  are  being  sent 
to  approprtate  FaderaL  State  and  local 
agendea.  A  public  meeting  with 
neighborhood  groups  and  local  officials 
will  be  held  in  the  study  area.  A  public 
hearing  will  also  be  held.  Infonnation  on 
the  time  and  place  of  tfic  public  hearing 
will  be  provided  in  the  local  news 
media.  The  draft  supplemental  EIS  will 
be  available  for  public  and  agency 
review  and  comment  prior  to  the  public 
hearing.  No  formal  scoping  meeting  wiU 
be  held. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  commenU  and  suggestions 
are  invited  from  all  interested  parties. 
Commente  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
duected  to  the  FHWA  at  the  address 
provided  above. 

(Catalog  off  Psderal  DobwMc  Assistence 
Program  NunlMr  20.206.  Highway  Research, 
Planning  and  CousUiM.1lua.  The  regulations 
implementing  BxecntivB  Order  12372 
regarding  inteigovemraental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 

Issued  on:  June  3, 1968. 
Roy  Sheboo, 

DiKtrict  Engineer,  FHWA  RaleigK  North 
Carolina. 
[FR  Doc.  86-13686  Filed  »-8-88;  845  am] 


National  Highway  Traffic  Safety 
Aannnmraoon 

Initial  Determination  of 
Nonoompaance  wm  reoan 
Vehicle  Safety  Standard  No.  121,  Air 
Brake  Syeteme,  Contained  In  Tnicfca 
Manufactured  by  Mercedes  Bern 
Truck  Co. 

The  National  Midway  Traffic  Safety 
Administration  (NHTSA)  has  issued  an 
initial  determination,  ptnsuant  to  section 
152(a)  of  the  National  Traffic  and  Motor 
Vehicle  Safety  Act  (die  Safety  Act).  15 
U.S.C.  1412(a],  that  model  L1317  trucks 
manufactured  by  Mercedes-Bens  Truck 
Company  between  February  29, 1984 
and  December  17, 1965  frdl  to  comply 
with  the  Brake  Power  and  Brake 
Recover  requiremento  of  Federal  Motor 
Vehicle  Safety  Standard  No.  121,  Air 
Brake  Systems,  49  CFR  121.5.4.2  and 
5.4.9.  NHTSA  has  noted  that  die  brake 
sjrstems  of  the  subject  vehides  would 
not  meet  the  deceleration  and  stopping 
reqidrements  of  these  sections  of 
Standard  No.  121  in  testing  on  a 


21758 


Fxtefal  Register  tV^'^'^Ho.  Ill  /.Jl^sdjy.  June  9.  1988  /  Notices  . 


Federal  Reyster  /*Vol.  53,  No.  Ill  /  Thursdayi  June  9,  1988  /Notices 

'"'    '  "  .' a..iiiii:»i;.ii  11.        n— wi—M— 


21759 


dynamometer  when  the  djmamometer 
load  equivalent  is  set  at  the  subject 
trucks'  rear  axle  Gross  Axle  Weight 
Ratings. 

Mercedes  has  advised  NHTSA  that  it 
manufactured  and  sold  model  L1317. 
3.309  trucks  having  the  brake  system 
that  is  the  subject  of  this  initial       i 
determination.  I 

The  Associate  Administrator  for 
Enforcement  of  NHTSA  notified 
Mercedes  of  the  agency's  initial 
determination  by  letter  dated  June  1, 
198&  (n  a  letter  dated  June  2. 1988. 
Mercedes  furnished  notification  to 
NHTSA  that  in  response  to  the  NHTSA 
initial  determination  Mercedes  has 
decided  to  provide  notification  of  the 
agency's  determination  to  owners  and  to 
offer  owners  a  modification  of  the 
subject  vehicles  consisting  of 
appropriate  amendments  to  the  gross 
axle  weight  ratings  of  the  vehicles  and. 
upon  request  of  the  owners,  installation 
of  rear  brake  chambers  having  greater 
capacity  than  that  of  the  brake 
chambers  furnished  as  original 
equipment.  Mercedes  also  stated  its 
intention  to  compjy  with  the 
requirements  of  49  CFR  Parts  573  and 
577.  which  provide  for  manufacturers' 
notification  of  noncompliances  to  the 
agency  and  to  owners  and  it  stated  its 
agreement  that  NHTSA  could,  in  any 
subsequent  proceeding  with  respect  to 
the  notiHcation  and  remedy  campaign, 
treat  the  initial  determination  of 
nonannph'ance  as  having  the  same 
effect  as  a  final  determination  of 
noncompliance  pursuant  to  section 
152(b)  of  the  Safety  Act.  15  U.S.C 
1412(b). 

NHTSA  has  placed  a  copy  of  the 
information  on  which  its  initial 
determination  is  based  in  the  public  file 
of  the  agency,  located  at  Room  5108, 
Nassif  Building.  400  Seventh  Street  SW.. 
Washington.  DC  20590. 

Issued  on  June  S,  1988. 
Gaorge  L  Paikar. 

Associate  Administrator  for  Enforcement 
(FR  Doc.  88-13007  FUed  6-6-88;  4:29  pin] 

■UJWS  COOe  MIO-St-M 


DEPARTMENT  OF  THE  TREASURY 
(Numbw  100-02]  , 

The  Office  Of  the  Inspector  General 
and  Delegation  of  Authority  to  the 


Dated:  May  3. 1988. 

By  virtue  of  my  authority  as  Secretary 
of  the  Treasury,  including  the  authority 
contained  in  31  U.S.C.  321(b).  and  5 
U.S.C.  301  and  302,  it  is  hereby  ordered 
that: 


1.  EstabUsfament  of  the  Office  of  the 
Inspector  General  (DIG) 

a.  There  is  hereby  established  within 
the  Department  of  the  Treasury,  tite 
Office  of  the  Inspector  General,  which 
shall  conduct  and  supervise  audits  and 
investigations  relating  to  programs  and 
operations  within  the  Department  as 
detailed  in  this  order. 

b.  The  Office  of  the  Inspector  General 
shaU  also  provide  leadership  and 
coordination  and  recommend  policies 
for  activities  designed  to: 

(1)  Promote  economy,  efficiency,  and 
effectiveness  in  the  ac^inistration  of 
Departmental  programs  and  activities; 

(2)  Prevent  and  detect  fraud,  waste, 
and  abuse  in  Departmental  programs 
and  operations:  and 

(3)  Inform  the  Secretary  and  Deputy 
Secretary  of  any  problems  or  concerns 
with  the  administration  of  such 
programs  and  operations  and  the  need 
for  the  progress  of  corrective  Action. 

c  The  Office  of  the  Inspector  General 
shall  be  independent  of  all  other  offices 
and  bureaus  within  the  Department. 

d.  The  head  of  the  Office  of  the 
Inspector  General  shall  be  the  Inspector 
General  (IG)  who  shall  be  appointed  by 
the  Secretary  of  the  Treasury  and  who 
shall  report  to  and  operate  imder  the 
general  supervision  of  the  Secretary 
and/or  the  Deputy  Secretary.   " 

e.  No  officer  or  employee  of  the 
Department  shall  prevent  the  Inspector 
General  from  initiating,  carrying  out.  or 
completing  any  duly  authorized  audit  or 
investigation,  or  prevent  any  duly 
appointed  officer  or  employee  of  the 
Office  of  the  Inspector  General  from 
obtaining  access  to  any  information  or 
documentation  which  the  Inspector 
General  has  determined  is  necessary  to 
the  execution  of  an  audit  or 
investigation. 

2.  Autliority  and  Responsibility  of  the 
Inspector  General  for  the  Conduct  and 
Oversight  of  Investigfitions 

a.  The  Inspector  General  is  hereby 
delegated  the  authority  to  receive, 
analyze  and  evaluate  allegations  of 
illegal  acts,  violations  of  the  Rules  of 
Conduct  of  the  Treasury  Department 
and  of  the  bureaus,  violations  of  the 
merit  system,  and  any  other  misconduct 
concerning  any  official  or  employee  of 
any  Treasury  office  or  bureau  or,  in  the 
case  of  alleged  illegal  acts  or 
misconduct,  and  Treasury  contractor, 
subcontractor,  or  offeror. 

b.  All  employees  and  officials  of  the 
Department  of  the  Treasury  shall  report 
to  the  Inspector  General  all  matters     ' 
which  they  believe  raise  questions  of 
illegality  or  wrongdoing  pursuant  to 
paragraph  a.  above.  Employees  and 


officials  M^o  work'fai  bureaus  of  offices 
with  internal  affairs  or  inspection 
offices,  shall  report  such  matters  either 
to  the  head  of  those  offices  or  to  the 
Inspector  General. 

c.  The  Inspector  General  is  hereby 
delegated  the  authority  to  initiate, 
organize,  conduct,  direct  and  control 
investigations  of  any  allegations 
received  pursuant  to  paragraph  a. 
above,  concerning  the  Department's 
senior  officials,  i.e..  Presidential 
appointees.  SES  members,  and  GS  or 
GM-lSs  and  above. 

d.  If  the  allegation  to  be  investigated 
involves  a  non-senior  official  of 
employee  of  a  Treasury  law 
enforcement  bureau,  the  Inspector 
General  shall  refer  the  investigation  to 
that  bureau's  internal  affairs  or 
inspection  office  and  shall  receive  a  full 
report  of  the  investigation  and  any 
action  taken  on  the  matter  referred. 

e.  If  the  allegation  to  be  investigated 
involves  a  non-senior  official  or 
employee  of  a  Treasury  bureau  or  office 
that  does  not  have  an  internal  affairs  or 
inspection  office,,  the  Inspector  General 
may  refer  the  investigation  to  a  bureau 
which  has  such  an  office,  which  will 
undertake  the  investigation  and  will 
prepare  a  full  report  for 'the  Inspector 
General  of  the  investigation  and  of  any 
action  taken  on  the  matter  referred. 

f.  Paragraphs  d.  and  e.  above 
notwithstanding,  the  Inspector  General 
shall  conduct  any  investigation  which 
he  or  she  is  directed  to  conduct  by  the 
Secretary  or  Deputy  Secretary 

.  concerning  any  allegation  of  misconduct 
by  an  official,  employee  or  contractor  of 
the  Treasury.  The  Inspector  General 
may  also  conduct  any  investigation 
which  involves  alleged  notorious 
conduct  or  other  matter  which,  in  his  or 
her  opinion,  is  especially  sensitive  or  of 
Departmental  significance. 

g.  If  an  allegation  involves  a  matter 
which  is  appropriate  for  the 
Departmental  or  a  bureau  grievance  or 
appeal  procedure,  or  other  routine 
management  action,  the  Inspector 
General  may  refer  such  matter  to  the 
appropriate  office  or  bureau  for 
handling. 

h.  This  Order  does  not  change  or 
reduce  the  authority  of  Treasury  offices 
or  bureaus  which  had  established 
internal  affairs  and  inspection  offices  as 
of  July  18. 1978,  to  conduct 
investigations  in  accordance  with  their 
own  internal  procedures,  with  the 
exception  of  those  investigations  being 
conducted  by  the  Inspector  General. 
However,  when  the  Inspector  General 
gives  notice  to  a  bureau  or  office  that  an 
OIG  investigation  is  being  conducted  in 
that  bureau  or  office,  no  internal 


investigation  will  be  initiated  and  any 
ongoing  investigation  into  the  same 
matter  will  immediately  cease. 

i.  All  law  enforcement  bureau  internal 
affairs  and  inspection  offices  shall 
periodically  report  to  the  Inspector 
General  their  significant  current 
investigative  activities. 

j.  The  Inspector  General  may  review, 
evaluate,  and  approve  all  departmental 
and  bureau  programs,  plans,  policies 
and  operations  for  investigative 
misconduct  and  may  make 
recommendations  for  changes. 

k.  The  Inspector  GeneraTshaW  require, 
receive,  review,  and  analyze  all  reports 
informing  the  Secretary  or  Deputy 
Secretary  of  any  significant  problems,' 
abuses,  or  deficiencies  disclosed  in  any 
bureau  or  office  investigation  and  the 
actions  taken  to  correct  them. 

1.  The  Inspector  General  may.  at  his  or 
her  discretion,  report  the  results  of  the 
investigation  of  any  senior  official  to  the 
Secretary  or  Deputy  Secretary  or  other 
appropriate  management  official  for 
action. 

m.  The  Inspector  General  is  hereby 
delegated  authority  to  receive  all 
matters  referred  to  the  Department  of 
the  Treasury  by  the  Special  Counsel  of 
the  Merit  Systems  Protection  Board, 
regarding  allegations  or  prohibited 
personnel  practices.  He  or  she  may 
investigate  such.matters  or,  as 
appropriate,  may  refer  such  matters  for 
investigation  to  a  law  enforcement 
bureau  internal  affairs  or  inspection 
office,  except  for  matters  concerning  the 
Internal  Revenue  Service  (IRS),  which 
shall  be  referred  directly  to  that  bureau. 

n.  The  Inspector  General  shall  receive 
and  review  reports  of  investigations  by 
any  bureau  or  office  conducting  such 
investigations,  except  for  IRS.  and  may 
prepare  or  delegate  to  the  appropriate 
bureau  or  office  for  preparation,  final 
reports  to  the  Special  Counsel  (or 
review  and  signature  of  the  Deputy 
Secretary  or  Under  Secretary  as  the 
Secretary's  designees,  except  for  IRS 
which  shall  prepare  its  own  final  reports 
to  the  Special  Counsel. 

3.  Authority  and  Responsibility  of  the 
Inspector  General  for  the  Conduct  and 
Oversi^t  of  Audits 

a.  The  Inspector  General  is  hereby 
delegated  complete  authority  for 
performing  internal  audits  of  aU 
Treasury  bureaus  and  offices,.with  the 
exception  of  the  law  enforcement 
bureaus.  The  law  enforcement  bureaus 
are  the:  Internal  Revenue  Service,  U.S. 
Customs  Service,  Bureau  of  Alcohol. 
Tobacco  and  Firearms,  and  U.S.  Secret 
Service. 

b.  The  Inspector  General  may  audit  or 
authorize  law  enforcement  bureau 


internal  affairs  or  inspection  offices  to 
audit  any  Treasury  program,  activity,  or 
function,  including  any  Treasury  or 
bureau  contractor,  subcontractor,  or 
offeror. 

c.  The  Inspector  General  shall 
coordinate  all  requests  submitted  by  IGs 
from  other  Government  departments 
and  agencies  for  audits  services  within 
the  Department. 

d.  The  Inspector  General  and,  as 
appropriate,  the  Heads  of  Internal  Audit 
in  the  law  enforcement  bureaus  shall 
distribute  copies  of  final  audit  reports  to 
all  headquarters  and  field  officials 
reponsible  for  taking  corrective  action 
on  matters  covered  by  those  reports. 

e.  The  Inspector  General  shall  keep 
the  Secretary  or  Deputy  Secretary 
informed  of  any  significant  problems, 
abuses,  or  deficiencies  disclosed  in 
audits  and  the  actions  taken  to  correct 
them. 

f.  The  Inspector  General  is 
responsible  for  formulating 
Departmental  audit  policies  and 
priorities  and  assuring  implementation 
of  Federal  audit  standards  in  the 
Department 

g.  The  Inspector  General  may  review, 
evaluate,  and  approve  law  enforcement 
bureau  internal  affairs  and  inspection 
offices'  programs,  plans,  policies,  reports 
and  operations  for  internal  auditing  and 
may  make  recommendations  for 
changes. 

h.  The  Inspector  General  shall  receive 
and  may  review  and  analyze  all  law 
enforcement  bureau  internal  affairs  and 
inspection  offices'  audit  plans  and 
reports  as  a  basis  for  evaluating  audit 
services  to  management. 

i.  All  law  enforcement  Bureau  internal 
affairs  and  inspection  offices  shall 
periodically  report  to  the  Inspector 
General  their  significant  current  audit 
activities. 

4.  Authority  of  the  Inspector  General  for 
Intelligence  Activities 

a.  Pursuant  to  section  4  of  Executive 
Order  12334,  the  Inspector  General 
shall,  together  with  the  General 
Counsel,  to  the  extent  permitted  by  law. 
report  to  the  President's  Intelligence 
Oversight  Board,  concerning  intelligence 
activities  that  he  or  she  has  reason  to 
believe  may  be  unlawfiil  or  contrary  to 
Executive  order  or  Presidential 
directive. 

b.  All  Treasury  employees  shall  report 
to  the  Inspector  General,  the  General 
Counsel,  or  the  head  of  the  inspection  or 
internal  affairs  office  of  their  bureau, 
any  matters  which  they  believe  raise 
questions  or  propriety  or  legality  under 
Executive  Order  ^2333. 

c.  At  appropriate  intervals,  The 
Inspector  General  shall  review  any 


foreign  intelligence  activities  of  the 
Treasury  Department  to  determine 
whether  any  such  activities  raise 
questions  of  propriety  under  Executive 
Order  12333.  Any  questions  arising  from 
'this  review  as  to  the  legaUty  of  such 
activities  shall  be  referred  to  the 
General  Counsel. 

d.  All  laws  enforcement  bureau 
internal  a ffairs.and  inspection  offices 
shall  review  at  appropriate  intervals  the 
activities  of  their  bureaus  in  their 
relations  with  the  United  States  foreign 
intelligence  agencies  to  determine 
whether  such  activities  raise  questions 
of  legality  or  propriety.  Any  questions  of 
legality  or  propriety  arising  from  this 
review  shall  be  reported  to  the  Inspector 
General  who  shall  refer  to  the  General 
Counsel  any  illegal  activities. 

5.  Personnel  Authority 

a.  The  Inspector  General  may  obtain 
as  needed,  undei:,procedure8  he  or  she 
develops,  investigative,  audit,  and 
support  personnel  from  law  enforcement 
bureau  internal  affairs  and  inspection 
offices  for  conducting  investigations  or 
audits  under  his  or  her  diredt 
supervision.  Any  detailed  personnel 
shall  remain  on  the  rolls  of  the  service 
or  office  fi^m  which  they  were  detailed 
but  will  report  exclusively  to  the 
Inspector  General  regarding  the  matter 
being  investigated  or  audited. 

b.  Bureau  heads  shell  consult  with  the 
Inspector  General  in  recruiting  and 
selecting  candidates  to  head  the  internal 
affairs  or  inspection  offices  of  the  law 
enforcement  bureaus.  Bureau  heads 
shall,  prior  to  issuance,  submit  annual 
performance  evaluations  of  incumbent 
heads  of  internal  affairs  or  inspection 
offices  to  the  Inspector  General  for 
review. 

6.  Regulatory  Authority 

The  Inspector  General  is  hereby 
delegated  authority  to  promulgate  any 
rules,  regulations,  directives, 
memoranda  of  understanding,  policies 
and  procedures  necessary  to  implement 
his  or  her  duties  and  responsibilities 
pursuant  to  this  Order. 

7.  Cancellation 

Treasury  Order  100-^2, 
'-Establislunent  of  the  Office  of  the 
Inspector  General  and  Delegation  of 
Authority  to  the  Inspector  General." 
dated  January  13, 1987. . 
James  A.  Baker,  in. 
Secretary  of  the  Treasury. 
[FR  Doc.  88-12954  Filed  fr-8-88;  &45  am] 
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[NumlMr  100-03] 

Functlofw  Of  ttte  Executive  Secretariat 

Date:  May  27. 198& 

By  virtue  of  my  authority  as  Secretary 
of  the  Treasury,  including  the  authority 
contained  in  31  U.S.C.  321(b).  and  S 
U.S.C.  301,  it  is  hereby  ordered  that  the 
functions  and  responsibilities  of  the 
Executive  Secretariat,  including  the 
Executive  Secretary,  the  Special 
Assistant  to  the  Secretary  (National 
Security),  the  Secretariat  staff,  and  the 
Office  of  Intelligence  Support  (OIS),  are 
as  follows: 

1.  The  Executive  Secretariat  shall 
perform  the  following: 

a.  Receive,  screen,  assign  action  for. 
and  maintain  records  on  all  official 
correspondence  addressed  to  the 
Secretary  and  Deputy  Secretary; 

b.  Review  all  materials  submitted  to 
the  Secretary  and  Deputy  Secretary  for 
completeness,  quality  anid  coordination 
with  other  offices;  and 

c.  Coordinate  execution  of  tasks 
involving  various  offices  within  the 
Department,  as  directed  by  the 
Secretary  or  Deputy  Secretary. 

2.  In  addition  to  the  above 
responsibilities,  the  Executive  Secretary 
shalh 

a.  Coordinate  briefings  for  the 
Secretary  and  Deputy  Secretary; 

b.  Maintain  direct  liaison  wiUi  the 
White  Mouse  Staff  Secretary,  the 
Cabinet  Secretary,  the  Executive    j 
Secretary  of  the  National  Security  ' 
Council,  and  the  Executive  Secretaries 
(or  equivalent)  of  the  Cabinet 
Departments; 

c.  Assist  the  Secretary  and  Deputy 
Secretary  with  coordination  of  the 
Department's  policy  development; 

d.  Carry  out  special  tasks  as  assigned 
by  the  Secretary  or  Deputy  Secretary; 

e.  Clear  all  Congressional  testimony; 

f.  Approve  transmittal  of  all 
regulations  to  the  Federal  Register  and 

g.  Review  all  press  releases. 

3.  The  Special  Assistant  to  the 
Secretary  (National  Security)  will  report 
to  the  Secretary  and  Deputy  Secretary. 
For  purposes  of  administrative  and 
managerial  control,  the  Special 
Assistant  to  the  Secretary  (National 
Security)  and  the  Office  of  Intelligence 
Support  (OIS)  will  be  part  of  the 
Executive  Secretariat.  The  Special 
Assistant  to  the  Secretary  (National 
Security)  (hereinafter  the  Special 
Assistant)  will: 

a.  Provide  day-to-day  intelligence 
support  to  the  Secretary  and  other 
officials: 

b.  Represent  Treasury  on  intelligence 
community  committees  and  maintain 
continuous  liaison  with  elements  of  the 
community; 


c.  Review  dnd  coordinate  all 
agrpements  and  arrangements  governing 
Treasury  activity  in  support  of  one  or 
more  agencies  within  the  Intelligence 
Community,  as  defined  in  Executive 
Order  12333.  and  for  any  Intelligence 
Community  activity  in  support  of  one  or 
more  subordinate  organizational  units  of 
the  Treasury  Department. 

(1)  Any  proposed  agreement  or 
arrangement  involving  one  or  more 
Treasury  agencies  acting  either  on  a 
recurring  or  ad  hoc  basis  in  support  of 
one  or  more  Intelligence  Community 
agencies,  or  vice  versa,  shall  be  reduced 
to  writing  and  transmitted  to  the  Special 
Assistant,  who  shall  consult  with  ^e 
General  Counsel  before  submitting  the 
agreement  or  arrangement  to  the 
Secretary  or  Deputy  Secretary  for 
review  and  approval. 

(2)  The  Special  Assistant  is  authorized 
to  review  and  monitor,  at  his  discretion, 
all  such  agreements  and  arrangements 
now  in  effect,  and  to  report  to  the 
Secretary  or  Deputy  Secretary  on  a 
continuing  basis  regarding  their  statiu. 

(3)  In  exigent  circumstances,  the 
Special  Assistant  can  approve  requests 
of  a  noncontroversiai  nature  made 
under  subparagraph  (1).  As  soon  as 
possible  thereafter,  the  Special 
Assistant  shall  consult  with  the  General 
Counsel  and  submit  the  approved 
request  to  the  Secretary  or  Deputy 
Secretary  for  review  and  concurrence. 

(4)  Subordinate  organizational  units  of 
the  Treasury  Department  shall  notify  the 
Special  Assistant  each  time  they  act 
pursuant  to  any  agreement  approved 
under  this  or  any  predecessor  Orda. 

(5)  This  Order  shall  not  affect  in  any 
way  the  normal  reporting  relationships 
and  operational  responsibilites  of 
Treasury  officials.  This  Order  does  not 
apply  to  the  routine  exchange,  between 
the  Intelligence  Community  and  the 
Treasury  Department  of  substantive 
intelligence  information  and  recurring 
reports. 

4.  The  Office  of  Intelligence  Suf^rt 
(OIS).  under  the  direction  of  the  Special 
Assistant,  will: 

a.  Screen  and  distribute  to  appropriate 
Treasury  officials  relevant  State 
Department  telegrams; 

b.  Prepare  dai^  cable  summaries  and 
regular  wire  service  news  summaries  on 
items  of  issues  to  Treasury  officials; 

c.  Screen  and  distribute  intelligence 
reports  and  publications  to  appropriate 
Treasury  officials;  and 

d.  Provide  other  intelligence  support 
to  the  Secretary  and  other  Treasury 
officials  as  appropriate. 

5.  Cancellation.  This  Order 
supersedes  Treasury  Qrders  (TO): 

a.  Paragraphs  4.e.,  4.f.  and  4.g.  of  TO 
100-02;  "Establishment  of  the  Office  of 
the  Inspector  General  and  Delegation  of 


Authority  to  the  Inspector  General" 
dated  January  13, 1987;  and 

b.  TO  100-03,  "Functions  of  the 
Executive  Secretariat,"  dated  January 
13. 1987. 

James  A.  Bakar,  m. 
Secretary  of  the  Treasury. 
(PR  Doc.  88-12955  Filed  6-8-88;  845  am] 
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internal  Reyemie  Service 

Art  Advieory  Penel;  Ctoeed  Meeting 

AOENCV:  Internal  Revenue  Service, 
Treasjiry. 

action:  Notice  of  closed  meeting  of  Art 
Advisory  Panel. 

summary:  Closed  meeting  of  the  Art 
Advisory  Panel  will  be  held  in 
Washington,  DC. 

date:  The  meeting  will  be  held  July  6 
and  7, 1988. 

FOR  FURTHER  INFORMATION  CONTACT 
Karen  Carolan,  CC:AP:V.  1111 
Constitution  Avenue,  NW.,  Room  2575, 
Washington.  DC  20224,  Tel^one  No. 
(202)  566-9250,  (not  a  toll  free  nuniber). 

Notice  is  hereby  given  pursuant  to 
section  10(a)(2)  of  the  Federal  Advisory 
Committee  Act  5  U.S.C  App.  (1962). 
that  a  closed  meeting  of  the  Art 
Advisory  Panel  wil)  be  held  on  July  6 
and  7  in  Room  7006  beginning  at  9:30 
a.m..  Internal  Revenue  Building,  1111 
Constitution  Avenue.  NW.,  Washington, 
DC  20224. 

The  agenda  will  consist  of  the  reveiw  ' 
and  evaluation  of  the  acceptability  of 
fair  market  value  appraisals  of  works  of 
art  involved  in  federal  income,  estate,  or 
gift  tax  returns.  This  wiH  involve  the 
discussion  of  material  in  individual  tax 
returns  made  confidential  by  die 
provisions  of  {  6103  of  Title  26  of  the 
United  States  Code. 

A  determination  as  required  by 
section  10(d)  of  the  Federal  Advisory 
Committee  Act  has  been  made  that  this 
meeting  is  concerned  with  matters  listed 
in  S  552b(c)  (3),  (4),  (6),  and  (7)  of  Titie  6 
of  the  Um'ted  States  Code,  and  that  the 
meeting  will  not  be  open  to  the  public. 

The  Commissioner  of  Internal 
Revenue  has  determined  that  this 
document  is  not  a  major  rule  as  defined 
in  Executive  Order  12291  and  that  a 
regulatory  impact  analysis  therefore  is 
not  required.  Neither  does  this  document 
constitute  a  rule  subject  to  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
Chapter  6).  . 

Lawrence  B.  Gibbt, 
Commissioner. 
[PR  Doc.  88-12984  Rled  8-8-88;  8:45  am] 
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This  section  of  ttie  FEDERAL.  REGISTER 
contains  notices  of  meetings  put)(ished 
under  ttra  "Government  in  the  Sunshine 
Act"  (Pub.  L  94-409)  5  U.S.C.  552t)(e)(3). 


COMMISSION  ON  CIVIL  RIOHTS 

June  7, 1988. 

place:  1121  Vermont  Avenue,  NW., 
Room  512,  Washington,  DC  20425. 

DATE  AND  TIME:  Friday,  June  17, 1988, 
9:00  a.m.-5:00'p.m. 

STATUS  OF  MEETINO:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

I.  Approval  of  Agenda 

II.  Approval  of  Minutes  of  April  and  May 

Meetings 

III.  Staff  Director's  Report 

A.  Status  of  Earmarks 

B.  Personnel  Report 

C.  Activity  Report 
IV. 

Proposed  Project  Concepf:.Hearing  on 

Congrcssionnl  Exemption  from  Civil 

Rights  Laws 
V. 
Resolution:  Restrictions  on  Commissioners' 

and  Special  Assistants'  Days 
VI. 
Resolution:  Conduct  of  Future  Commission 

Meetings 

VII.  Regional  Forums:  Update 

VIII.  Votiiig  Rights  Panel:  Alabama. 
Louisiana,  Mississippi,  and  Missouri 

DC  SAC  Report:  'Minority  Political 
Participation  in  Selected  Alabama 
lurisidictions" 

X.  SAC  Report:  "Bigotry  and  Violence  in 

Illinois"  • 

XI.  SAC  Report:  "Missouri  Human  Rights 

Agencies" 

XII.  SAC  Report:  "Desegregating  Cabrini- 
Green" 

XIII.  SAC  Recharters 

PERSON  TO  CONTACT  FOR  FURTHER 
INFORMATION:  John  Eastman,  Press  and 


Commimications  Division,  (202)  376- 

8312. 

William  H.  Cillers, 

Solicitor.  378-8514. 

(FR  Doc.  88-13130  Filed  6-7-88;  3:15  pm] 

MLUNQ  COOe  S33S-01-«I 

COMMODITY  CREOrr  CORPORATION 

"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  announcement:  53  FR  18651, 
'  May  24, 1988. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 
OF  MEETINO:  10:00  a.m.,  June  6, 1988. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Minutes  of  Special  Meeting  of  November 
23. 1987. 

2.  Memorandum  re:  Update  of  Commodity 
Credit  Corporation  (CCC)-Owned  Inventory. 

3.  Docket  re:  TCM-195b,  Revision  1, 
Emergency  Feed  Program. 

4.  Memorandum  re:  Section  416(b)  Revised 
Fiscal  Year  1988  Commodity  Determination. 

5.  Memorandum  re:  Public  Law  480  for 
Fiscal  Year  1988  (CZ-266,  Resolution  No.  25, 
Amendment  3). 

6.  Resolution  re:  RatiRcation  of 
Commodities  Available  for  Pub.  L.  480  Ehiring 
Fiscal  Year  1988,  CZ-286,  Resolution  No.  25, 
Amendment  1,  Amendment  2,  Amendment  3, 
and  Amendment  4. 

7.  Resolution  re:  Ratification  of  the 
Secretary's  Approval  of  Export  Sales  of  CCC- 
Owned  Dairy  Products  for  Export  During 
Fiscal  Year  1988. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  James  V.  Hansen. 
Secretary,  Commodity  Credit 
Corporation,  Room  3603  South  Building, 
U.S.  Department  of  Agriculture,  Post 
Office  Box  2415,  Washington,  DC  20013; 
telephone  (202)  475-5490. 

Dated:  )une  6. 1988. 
James  V.  Hansen, 

Secretary.  Commodity  Credit  Corporation. 
[FR  Doc.  88-13098  Filed  6-7-88:  2:19  pm] 

atLUNO  COOE  3410-OS-ll 


FEDERAL  ELECTION  COMMISSION 

DATE  AND  TIME:  Tuesday  June  14, 1988. 
10:00  a.m. 

place:  999  E  Street,  NW.,  Washington 
DC. 

STATUS:  This  meeting  will  be  closed  to 
the  public. 

rrEMS  TO  BE  discussed: 

Compliance  matters  pursuant  to  2  U.S.C 
437g. 

Audits  conducted  pursuant  to  2  U.S.C.  437g, 
438(b),  and  Title  20.  U.S.C. 

Matters  concerning  participation  in  civil 
actions  or  proceedings  or  arbitration. 

Internal  personnel  rules  and  procedures  or 
matters  affecting  a  particular  employee. 

DATE  AND  TIME:  Thursday,  June  16, 1988. 
10:00  a.m. 

place:  999  E  Sti%et,  NW.,  Washington, 
DC  (Ninth  Floor). 

status:  This  meeting  will  be  open  to  the 
public. 

MATTERS  TO  BE  CONSIDERED: 

Setting  of  Dates  for  Future  Meetings. 

Correction  and  Approval  of  Minutes. 

Eligibility  Report  for  Candidates  to  Receive 
Presidential  Primary  Matching  Funds. 

Draft  AG  1988-16— Michael  A.  NemerofT 
on  behalf  of  the  American  Medical 
Association  and  the  American  Medical 
Political  Action  Committee. 

Draft  AG  1988-20— Jack  Quin  on  behalf  of 
Glaxo,  Inc. 

Draft  AG  1988-22—).  Miles  Reid  on  behalf 
of  San  Joaquin  Valley  Republican  Associates. 

Draft  AG  1988-23— Stephen  Finley. 

Routine  Administrative  Matters. 

PERSON  TO  CONTACT  FOR  INFORMATION: 

Mr.  Fred  Eiland,  Information  Officer, 

Telephone;  202-376-3155. 

Mary  W.  Dove, 

Administrative  Assistant 

[FR  Doc.  88-13124  Filed  6-7-88:  2:52  p.m.] 

WUJNO  COOE  sris-oi-M 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of-  previously 
published  -Presidenliai,  Rule,  Proposed 
Rule,  and  Notice  documents  and  volumes 
of  the  Code  of  Federal  Regulations. 
Thesa  corrections  are  prepared  by  the 
Office  of  the  Federal  Register.  Agency 
prepared  corrections  are  issued  as  signed 
documents  and  appear  in  the  approfiTiaie 
document  categories  elsewhere  in  the 
issue. 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart73 

[MM  Docket  NaM-M]  ' 

Radio  Broadcaating  SwrvioM 

Correction  ' 

In  nile  document  87-23983  beginning 
on  page  39774  in  the  issue  of  Friday. 
October  23, 1987,  make  the  following 
correction: 

973J02   [Contacted] 

On  page  39779,  in  the  first  column,  in 
{  73.282(b),  in  the  Uble  for  "Iowa",  the 
Channel  number  for  "Atlantic"  should 
read  "279C1".  , 

BlUJNa  COOK  ttOi-SI-O 


UMI 


FEDERAL  MARITIME  COMMISSION 

Ocaan  Fralght  Forwardar  Ueana^ 
Applicanta 

Correction 

fai  notice  document  88-12670 
appearing  on  page  20687  in  th6  issue  of 
Monday.  June  8, 1968,  make  the 
following  correction: 

In  the  third  column,  in  the  second  line, 
"failed"  should  read  "fUed". 

■UMQ  COOE  1MS414 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Haalth  Cara  Financing  Admlnlatration 

42  CFR  Part  400 
[OMB-14-f] 


IPrograma; 
0MB  Conlfol  Numbara  for  Conactkm 
of  fnformaaon  Raquiramanta 
Containad  in  HCFA  Ragulationa 

Correction 

In  rule  document  88-10083  beginning 
on  page  16267  in  the  issue  of  Friday,    • 
May  6, 1968,  make  the  following 
corrections: 

1.  On  page  16268,  bi  the  third  oohmm, 
in  the  table,  under  "Current  OMB 
control  numbers!',  the  15th  entry  should 
read  "0938-0388". 

2.  On  the  same  page,  in  the  same 
column,  in  the  table,  under  "Sections  in 


42  CFR  that  contain  collections  of 
information",  in  the  15th  line  ftom  die 
boUom.  "417.596.      417.598"  should 
read  "417.596-417.596". 

13.  On  the  same  page  in  the  same 
column,  in  the  seventh  line  from  the 
bottom.  "431.56"  should  read  "431.55". 

■UMQ  cooc  ise»«i« 


DEPARTMENT  OF  LABOR 
Empioymant  and  Training 


Job  Training 
TargatadJobaTax 
Lowar  LMng  Standard 

Correction 


Act  and 
t  Programj 
Inooma  Laval 


In  notice  document  86-10754  beginning 
on  page  17258  in  the  issue  of  Monday. 
May  16, 1988.  make  the  foUowfaig 
corrections: 

1.  On  page  17259,  in  the  second 
column,  in  Table  3.  in  the  first  column,  in 
the  third  line  "Baltimore,  MA"  should 
read  "Baltimore,  MD". 

2.  On  page  1726a  in  Table  4,  in  the 
first  column,  in  the  fifth  line,  "(4,440)" 
should  read  "(4.740)".  Also  in  Table  4.  in 
the  second  column,  in  the  fourth  line, 
"(7.780)"  should  read  •7.760". 

3.  On  the  same  page,  in  the  second 
column,  the  signature  should  read 
Roberts  T.  Jones. 

StLLMQ  COeC  ISOMM) 
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DEPARTMENT  OF  THE  INTERIOR 
Office  of  Surface  Mining  RedMneUon 


30  CFR  Parts  701. 800. 816  and  817 

Permanent  Regulatory  Program; 
Surface  Mining  Activities;  - 
Underoround  MWna  Acliultiso.  Bond 


AGCNCV:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
ACnOK  Notice  of  reinstatement  dT- 
suspended  rules. 


;  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (O^ifRE) 
of  the  United  States  Department  of  the 
Interior  is  reinstating  eight  suspended 
rules  that  were  upheld  by  the  U.S.  Court 
of  Appeals  for  the  District  of  Colun^ia 
Circuit  in  NWF  v.  Hodel.  These  rules 
had  been  suspended  by  OSMRE  in 
response  to  decisions  issued  by  the  U.S. 
District  Court  for  the  District  of 
Columbia  in  In  Re:  Permanent  II. 
Generally,  the  rules  concern  the 
defaa&aa  ot  support  facilities, 
incremental  bondmg,  phased  bonding, 
the  retention  of  highwalls  in  permanent 
impoundments,  coal  waste  refuse  pile 
compaction,  and  the  construction  of  coal 
waste  refuse  piles  using  lifts  greater 
than  two  feet  thick. 


EMTCjoly  111988. 
KMt  RNITNm  a»0miAT10N  CONTACn 

Richard  O.  Miller,  Chief,  Regulatory 
Development  and  Issues  Management, 
OfBce  of  Surface  Mining  Reclamation 
and  Enforcement  U.S.  Department  of 
the  Interior,  19S1  Constituttcm  Avenue. 
NW..  Washington,  DC  20240.  Telephone: 
202-^43-5241  (Commercial  or  FTS). 

■U^PICMENTARY  MFOMIATION: 

L  Background 

n.  Diacusakm  of  Reinstated  Rules 

QL  Procedural  IMattera 

LBackground  >    1      ' 

On  February  21. 1985  (50  FR  7274).  and 
November  2a  1988  (51  FR  41952). 
OSMRE  published  in  the  Federal 
Register  two  notices  suspending  certain 
portions  of  its  permanent  program  rules. 
On  July  10. 1985  (50  FR  28188),  OSMRE 
also  published  in  the  Federal  Ratpsler  an 
interim  final  rule  which,  ammig  other 
things,  suspended  the  definition  of 
support  facilities  at  30  CFR  701.5.  These 
ndes  were  suspended  in  response  to 
decisions  issued  by  the  U.S.  District 
Court  for  the  District  of  Columbia  in  In 
Re:  Permanent  Surface  Mining 
Regulation  Litigation  [In  Re:  Permanent 
II).  21  ERC 1193  (DJ).C.  1984)  {Round  I): 
21  ERC  1724  (D.D.C.  1984)  [Round  Iiy.  22 


ERC  155.7  (DJ)X:.  1985)  [Round  III- 
VER);  and  629  F.  Supp.  1519  (DH.Q 
1985)  [Round  III). 

As  noted  in  the  two  suspension 
notices,  neither  was  intended  to  affect 
the  right  of  the  Secretary  of  the  Interior 
to  appeal  the  district  court's  decisions 
on  any  of  the  suspended  rules.  SO  FR 
7274: 51  FK  41952.  Appeals  were  filed, 
and  on  January  29, 1988.  the  U.S.  Court 
of  Appeals  for  the  District  of  Colombia 
Cirquit  issued  a  decision  which  upheld  a 
number  of  die  suspended  rules.  NWF  v. 
Hodel,  No.  84-5743  (D.C  Or.  Jan.  29, 
1988).  As  explained  in  detail  under  the 
following  beading,  n.  Discussion  of 
Reinstated  Rules,  this  notice  reinstates 
those  suspended  rules  which  the  court 
of  appeals  upheld. 

In  NWF  V.  Hodel  the  court  of  appeals 
repeatedly  recognized  the  discretion 
vested  in  the  Secretary  to  use  reasoned 
and  expert  judgment  in  interpreting  the 
Surface  Mining  Control  and  Reclamation 
Act  of  1977  (die  Act  or  SMCRA).  30 
U.S.C.  1201  et  seg.  SUp  op.  at  43  (citing 
Motor  Vehicle  Mfrs.  Ass'n  v.  State  Farm 
MuL  Auto.  Ins.  Co.,  483  U.S.  29. 43 
(1063)).  59  [citing^Chevron  U.SA.  Inc.  v. 
NRDC.  *&7  U.S.  637, 844-45  (1984);  and 
Chemical  Mfiv.  Ass'n  v.  NRDC,  470  U.S. 
116. 125  (1985)),  80-81, 104-105. 107. 133- 
134  and  137-13a 

On  the  issue  of  whether  the  Secretary 
is  required  to  prranulgate  rules  that 
elucidate  or  elaborate  upon  the  general 
environmental  performance  standards 
of  the  Act  die  court  of  appeals  ruled 
that  "we  read  the  Act,  in  Ught  of  hs 
legislative  history  *  *  *  to  afford  the 
Secretary  discretion,  absent  an  express 
statutory  instruction  to  regulate,  to 
decide  whether  fleshing  out  is 
appropriate  in  light  of  other  concerns, 
chief  among  those  concerns  is  the  need 
to  accommodate  widely  varying  local 
conditions  that  will  not  admit  of  a 
single,  nationwide  rule."  Id.  at  80-81 
(footnote  omitted).  Nevertheless.^  when 
proposing  to  delete  jweviously  fleshed- 
out  standards,  "if  (the  Secretary) 
determines  there  is  no  need  to  'flesh.out* 
the  statute,  [he]  must  'flesh  out'  his 
explanation  [in  the  preamble  to  the  rule] 
so  that  [the  court]  can  review  the 
rationahty  of  his  decision."  Id.  at  84.  * 

OSMRE  will  interpret  the  reinstated 
rules  in  accordance  with  the  court  of 
appeals'  decision  in  NWF  v.  Hodel  the 
notices  of  final  rulemaking  under  which 
the  rules  originally  were  promulgated, 
and  this  reinstatement  notice.  For 
convenience,  in  the  following  discussion 
the  corresponding  rules  for  surface  and 
underground  mining  activities  are  dted 
together  as  sections  816/617. 


n.  DiscussioB  of  Reinstated  Rules 

Section  701.5   Definitions. 

OSMRE  is  reinstating  the  suspended 
definition  of  Support  facilities  at  30  CFR 
701.5.  as  promulgated  on  May  5. 1983  (48 
FR  20392).  The  reinstated  definition 
pTo^nde»:  "Support  facilities  aem»'     - 
those  faciUties  resulting  horn,  or 
incident  to,  an  activity  identified^, 
paragraph  (a)  of  the  definition  of 
'surface  coal  mining  operations'  in 
fi  700.5  of  this  chapter  and  the  areas 
«4M)n  which  such  facilities  are  locatedi-. 
Support  facilities  may  consist  of,  but 
need  not  be  limited  to.  the  following 
facilities:  Mine  buildings;  bath  houses; 
coal  loading  facihties;  coal  crushing  and 
sizing  facilities;  coal  storage  facilities; 
equipment  and  storage  Eadlities;  fan 
buildings:  hoist  buiUHngs;  sheds,  shops, 
and  other  buildings;  faciUties  used  to 
beat  and  store  water  for  mine 
oonsumption;  and  railroads,  surface 
conveyor  systems,  chutes,  aerial 
tramways,  or  other  transportation- 
facilities,  but  not  including  roads«.  : 
Hesulting  from  or  incident  to'  an 
activity  connc^es  an  element  of   , 
proximity  to  that  activity." 

The  district  court  in  In  Re:  Permanent 
//had  ruled  that  the  Act  does  not  allow 
the  Secretary  to  limit  die  d^inition  of 
support  facilities  on  the  basis  of 
geographic  proximity.  21  ERC  at  1202. 
The  court  of  appeals  in  NWF  v.  Hodel 
reversed  the  district  court  and 
reinstated  the  definition.  SUp  op.  at  148- 
150. 

In  reinstating  the  definition,  the  court 
of  appeals  ruled:  "The  statutory 

,  language  neither  plainly  precludes  the 
consideration  of  distance  from  the  mine 
site  nor  dictates  a  functional  test  *  *  *. 
The  Secretary's  definition  of  support 
facilities  does  not  impose  a  strict 
proximity  test,  biit  rather  considers  both 
function  and  distance  to  be 
relevant  *  *  *  .  While  it  woidd  have 
been  contrary  to  the  language  and  spirit 
of  the  Act  to  promulgate  a  per  se 
(^stance  rule  cutting  off  coverage  of  coal 
mining  support  facilities  otherwise 
sid}iect  to  die  Act  solely  because  they 
Were  not  adjacent  to  or  nearby  the  mine 
site  *  *  *  it  is  not  an  irrational  reading 
of  the  statute  to  conclude  that  distance 
may  be  'an  element  of 
proximity,'  *  *  *  to  be  weighed  among 
other  factors."  Id.  at  149-150  (emphasis 
in  original). 

Notwithstanding  the  court  of  appeals' 
decision,  however.  OSMRE  intends  to 
propose  a  rule  removing  the  definition  of 
support  facilities  bom  30  CFR  701.5.  As 
noted  in  the  July  10. 1985,  notice 

.  stispoiding  die  definition,  OSMRE  has 
detennined  that  the  definition  is  not 


needed.  (50  FR  28187).  OSMRE  appealed 
the  district  court  ruUng  so  that  even  in 
the  absence  of  a  definition  proxisiity 
could  be  considerefd  by  the  regulatory 
authority  in  identifying  support 
facilities. 

Section  aoo.ll(bJ    Inavmental  bonding. 
Section  dBai3(a)(2)    Phased  bonding. 

OSMRE  is  reinstating  30  CFR 
800.11(b).  as  promulgated  on  July  19, 
1983  (48  FR  32932).  to  allow  die 
appUcant  for  a  surface  coal  mining  and 
reclamation  permit  to  post  a 
performance  bond  for  less  dian  the 
entire  permit  area.  Reinstated  paragraph 
(b)(1)  provides:  "The  bond  or  bonds 
shall  cover  the  entire  permit  area,  or  an 
identified  increment  of  land  widiin  the 
permit  area  upon  which  the  operator 
wiU  ihitiate  and  conduct  surface  coal 
mining  and  reclamation  operations 
during  the  initial  term  of  tte  permit** 
Reinstated  paragraphs  (b)(2)  to  (b)(4)  set 
out  additional  bonding  procedures  for 
the  initial  and  successive  increments  of 
the  permit  area. 

OSMRE  also  is  rehistating  30  CFR 
800.11(a)(2).  as  promulgated  on  July  19. 
1983  (48  FR  32932).  Reinstated  paragraph 
(a)(2)  provides:  ''Widi  die  approval  of 
the  regulatory  authority,  a  bmad  may  be 
posted  and  approved  to  guarantee 
specific  phases  of  reclamation  within 
the  permit  area  provided  the  sum  of 
phase  bonds  posted  equals  or  exceeds 
the  total  ambimt  required  under  [30 
CFR]  800.14  and  800.15.  The  scope  of 
work  to  be  guaranteed  and  the  UabiUty 
assumed  under  each  phase  bond  shall 
be  specified  in  detail." 

The  district  court  in  In  Re:  Permanent 
II  had  ruled  tiiat  to  die  extent  it  allowed 
the  applicant  to  post  a  perfdrinance 
bond  for  an  area  less  than  the  entire 
area  to  be-mined  widiin  the  initial 
permit  tenni.  1 800.11(b)  conbvdicted  die 
Act  and  its  legislative  history.  21  ERC  at 
1744.  Widi  respect  to  §  800.13(a)(2).  die 
district  court  ruled  that  the  Act  "does 
not  give  the  Secretary  audiority  to  break 
the  bond  faito  specific  phases  of 
reclamation."  Id.  at  1744.  The  court  of 
appeals  in  NWF  v.  Hodel  reversed  the 
district  court  and  upheld  the  rules.  SUp 
op.  at  58-62. 

In  upholding  the  incremental  bonding 
approach  of  \  800.11(b)  and  the  phased 
bonding  approach  of  {  80ai3(a)(2).  die 
court  of  appeals  "defer[red]  to  the 
reasonable  interpretation  ultimately 
proffered  by  die  Secretary."  and  ruled 
diet  section  609(c)  of  the  Act 
"reasonably  could  be  read  by  the 
Secretary  to  permit  his  approval  of 
alternative  bonding  methods  that  will 
fulfill  die  purposes  of  die  Act"  Id.  at  59 
(emphasis  in  original). 


In  upholding  §  80ail(b),  die  court  of 
appeals  ruled:  "The  district  court 
rejected  incremental  bonding  because 
the  cuea  covered  by  such  a  bond  could 
be  (and  hkely  would  be)  smaller  than 
the  area  to  be  mined  in  the  course  of  one 
permit  term.  But  under  the  Secretary's 
prescription,  no  surface  area  could  be 
disturbed  untU  the  regulatory  authority 
determined  that  the  amount  of  bond 
posted  for  that  area  was  sufficient  to 
assure  completion  of  the  reclamation 
plan  in  the  event  of 
forfeiture.  *  *  *  True,  die  regulation 
aDowB  an  operator  to  confine  bonding 
ahead  to  that|>ortion  of  the  permitted 
area  diat  the  operator  plans  to  affect  fai 
the  near  future.  But  as  long  as  the  brnid 
is  calculated  *  *  *  at  the  full  cost  of 
reclaiming  that  particular  increment  of 
the  land,  and  the  size  and  configuration 
of  the  increment  *  *  *  are  appropriate 
for  efficient  redamation,  we  do  not  see 
how  the  arrangement  appreciably 
heightens  die  risk  that  any  land  will  be 
left  unreclaimed.**  Id.  at  60-81. 

in  uphokUng  1 800.11(a)(2).  die  court 
of  appeals  continued:  "Phased  bonding, 
too,  measures  op  to  the  standard  we 
deem  critical.  We  reiterate  that  '[tjhe 
total  of  the  phase  bonds  must  be 
sufficient  to  cover  costs  to  the 
regulatory  authority  to  complete  the 
reclamation  plan,  tmd  bond(s]  covering 
aU  three  phases  must  be  posted  before 
disturbance  of  the  area  or  increment 
bonded.' "  Id.  at  61  (citation  omitted, 
brackets  hi  original). 

The  court  of  appeals  conduded:  "In 
sum,  the  Secretary  reasonably  construed 
S  509(c)  of  the  Act  and  responsibly 
determined  that  the  incremental  and 
phased  bonding  programs  he  authorized 
fulfiUed  the  statutory  objective:  to 
ensure,  to  die  extent  feasible, 
completion  of  the  reclamation  plan  in 
the  event  that  an  operatOT  defaults."  Id. 
at  62. 

» 

Sections  816.49(a)f9)/817.49fa)(9) 
.Impoundments. 

OSMRE  is  reinstating  30  CFR 
816.49(a)(9)/817.49(a)(9),  as  promulgated 
on  September  26, 1988  (48  FR  43994),  to 
allow  the  retention  of  underwater 
highwalls  in  permanent  impoundments. 
Reinstated  paragraphs  (a)(9)  provide: 
"The  vertical  portion  of  any  remaining 
highwall  shall  be  located  far  enough 
below  the  low-water  line  along  the  full 
extent  of  the  highwaU  to  provide 
adequate  safety  and  access  for  the 
proposed  water  users." 

Ilie  district  court  in  In  Re:  Permanent 
II.  in  remaiuling  if  816.49(a)(9)/ 
817.49(a)(9)  was  "wauy  of  permitting 
highwalls  to  remain  in  unponndments 
under  an  'impUed'  exception  to  (the 
approximate  original  contour  (AOC) 


requirement  of  S  515(b)(3)  of  die  Act],  . 
when  Confess  did  not  even  permit  the 
retention  oJF  highwalls  wdien  granting 
express  exemptions  finom  AOC"  620  F. 
Supp.  at  1571.  The  court  of  appeals  in 
NWF  V.  Hodel  reversed  die  district  court, 
and  reinstated  the  rales.  SUp  op.  at  134- 
13a 

hi  upholding  {{  ei8.49(a)(9)/ 
817.49(a)(0),  die  court  of  appeals  ruled: 
"The  Act  *  *  *  on  its  face,  does  not 
support  the  district  court's 
interpretation.  Unlike  the  other  two 
AOC  variances,  the  water  impoundment 
grading  requirements  do  not  indnde  a 
highwall  elimination  requirement. 
Instead,  an  operator  wrishing  to  create  a 
permanent  water  impoundment  must 
show,  among  odier  thiiigs,  diat  'final 
grading  will  provide  safety  and  access 
for  proposed  water  users.'  SMCRA 
515(b)(8)(E). 

"•  *  *  Congress  hi  this  case  has  not 
stated  that  highwalls  completely 
submerged  in  an  authorized 
impoundment  must  be  removed.  The 
Secretary  in  turn  has  considered  poUcies 
in  favor  of  the  general  ht^wall 
elimination  requirement  and  conduded 
that  they  do  not  necessitate  removing 
those  highwaUs  in  every  water 
impoundment  case.  This  is  the  type  of 
judgment  we  would  expect  Congress  to 
leave  to  the  agency  given  the  task  of 
implementing  and  enfordng  their 
complex  regulatory  scheme.  The  district 
court  should  have  given  greater 
deference  to  the  Secretary's 
interpretation  of  the  statute."  Id.  at  137- 
138  (footnote  and  citation  omitted). 

Sections  816Ml(c)(2)/817.81(c)(2)  Coal 
mine  waste:  General  requirements. 

Sections  816.83/817.iB3  Coal  minefvastK 
Refuse  piles. 

OSMRE  is  reinstating  30  CFR 
816.81(c)(2)/817.81(c)(2),  as  promulgated 
on  September  26. 1963  (48  FR  44006),  to 
allow  the  construction  or  modification  of 
coal  waste  refuse  piles  with  compaction 
that  does  not  attain  ninety  percent  of  the 
maximum  dry  density  determined  in 
accordance  with  the  standard  Proctor 
method,  provided  they  achieve  a  long- 
term  static  safety  factor  of  1.5. 
Reinstated  paragraphs  (c)(2)  provide: 
"The  disposal  fadlity  sh^  be  designed 
to  attain  a  minimum  long-term  static 
safety  factor  of  1.5.  The  foundation  and 
abutments  must  be  stable  under  aU 
conditions  of  construction." 

OSMRE  also  is  reinstating  30. CFR 
816.83/817.83,  as  promulgated  on 
September  26, 1983  (48  FR  44006),  to 
aUow  the  construction  of  coal  refuse 
piles  usUig  Ufts  of  greater  than  two  feet 
thickness,  provided  they  achieve  a  long- 
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term  static  safety  {actor  of  1.6,  The  . 
relevant  portions  of  reinstated 
§§  816.83/817.83  provide:  "Refuse  piles 
shall  meet  *  *  *  the  requirements 
of  *  *  *  (51 77.215  of  (30  CFR)."  As 
explained  in  the  preamble  to  the  final 
rule:  "Construction  of  the  refuse  pile  in 
compacted  lifts  of  2-feet  maximum 
thickness  is  required  under 
S  77.215  *  *  *.  However,  MSHA'slljie 
Mine  Safety  and  Health "       - 
Administration's]  District  Manager  may 
approve  thicker  layers  *  *  •  when 
maintenance  of  a  1.5  minimum  safety 
factor  is  supported  by  engineering  d^ta." 
48  FR  44015.  Under  the  reinstated  rules, 
layers  or  lifts  thicker  than  two  feet  may 
be  used  in  accordance  with  S  77.215 
when  approved  by  the  regulatory 
authority. 

The  former  rules  had  provided:  "Hie 
coal  processing  waste  shall  be— (1)        > 
Spread  in  layers  no  more  than  24  inches 
in  thickness;  and  (2)  Compacted  to 
attain  90  percent  of  the  maximum  dry 
density  to  prevent  spontaneous 
combustion  and  to  provide  the  strength 
reqiured  for  stability  of  the  coal 
processing  waste  bank."  30  CFR 
816.85(c)  (1)  and  (2)/817.85{c)  (1)  and  (2) 
(1962). 

The  district  court  in  In  Re:  Permanent 
//had  remanded  §§  816.81(c)(2)/ 
817.81(c)(2).  ruling:  "The  former 
regulations  contained  a  specific  design 
criteria  relative  to  compaction;  the  new 
regulations  have  rejected  that  in  favOr  of 
a  performance  standard.  This  is  in  direct 
contravention  of  section  515(f)  (of  the 
Act)  and,  even  if  the  Act  leaves 
discretion  with  the  Secretary  for  the 
selection  of  which  design  criteria  are 
necessary,  the  failure  to  explain  the 
rejection  of  the  previous  compaction 
standard  renders  the  current  regulations 
arbitrary  and  capricious."  620  F.  Supp. 
at  1536  (footnote  omitted).  For  similar 
reasons  the  district  court  remanded 
S§  816.83/817.83  to  Uie  extent  they 
allowed  the  construction  of  coal  refuse 
piles  using  lifts  of  greater  than  two  feet 
thickness.  Id.  The  court  of  appeals  in 
NWF  V.  Model  reversed  the  district  court 
and  reinstated  both  of  these  rules.  Slip 
op.  at  73-7a 

In  upholding  S§  816.81(c)(2J/ 
817.81(c)(2)  and  816.83/817.83.  the  court 
of  appeals  ruled:  "The  district  court 
remanded  revised  S9  816.81  and  81&63 
insofar  as  they  fail  to  provide  absolute 
requirements  for  lift  thickness  and  post- 
compaction  density,  or  other 
satisfactory  'how  to'  rules  *  *  *.  In  thus 
remanding,  the  district  court 
misconstrued  the  Act:  as  [the  appellant} 
no  longer  contests,  the  district  judge 
incorrectly  read  section  515(f)  [of  the 
Act]  to  mandate  design  standards  for 


the  mine  waste  at  issue,  i.e.,  non- 
impounding  coal  mine  waste  refuse 
piles.  We  find  that  die  Secretary  did  not 
contravene  section  S15(f),  and  that  he 
adequately  explained  his  departures 
from  the  earlier  regulations;  we 
therefore  reverse  the  district  court  on 
this  matter."  Id.  at  75  (citation  omitted). 

On  the  issue  of  compaction,  the  court 
of  appeals  continued:  "Not  only  did  the 
Secretary  relate  how  changes  in  the 
definition  of  waste  rendered  the  1979 
rute  obsolete;  he  also  addressed  the 
critical  concerns  motivating  adoption  of 
the  ninety  percent  compaction  rule  in 
1979:  stability  and  incombustibility. 
Stability,  the  Secretary  observed,  has 
always  been,  and  continues  to  be, 
assured  by  the  generous  1.5  long-term 
safety  rating.  The  compaction  density  - 
standard,  he  intimated,  was  a 
superfluous  requirement  that 
unnecessarily  burdened  mine 
operators  *  *  *.  He  concluded,  we 
think  reasonably,  that  '[t]he  specific 
numerical  requirement  for  compaction 
[density]  is  *  *  *  more  appropriately 
determined  based  upon  the  particular 
design,  site  conditions  and  waste 
characteristics.' "  Id.  at  76-77  (footnote 
and  citations  omitted,  brackets  in 
original). 

On  the  issue  of  lift  thickness,  the  court 
of  appeals  concluded:  "Given  the 
propriety  of  eliminating  the  ninety  • 
percent  compaction  standard,  we  need 
not  tarry  over  the  Secretary's  allowance 
for  variances  from  the  two-foot  lift  rule. 
Mine  operators  must>obtain  mine 
regulator  approval  before  constructing  a 
waste  disposal  site  *  *  '.Lift  thickness 
has  regulatory  significance  only  as  a 
means  of  assuring  adequate 
compaction  *  *  *.  It  can  be  expected, 
therefore,  that  mine  operators  will 
succeed  in  obtaining  a  variance  from  the 
two  foot  lift  requirement  only  when 
compaction  adequate  to  assure  stability 
and  incombustibility  remain  feasible." 
Id.  at  77-78  (footnotes  and  citation 
omitted). 

III.  Piocfldural  Matters 

Effect  of  Reinstatement  in  Federal 
Program  States  and  on  Indian  Lands 

The  reinstated  rules  apply  through 
cross-referencing  in  the  Federal  program 
States  of  Georgia.  Idaho,  Massachusetts. 
Michigan,  North  Carolina.  Oregon. 
Rhode  Island.  South  Dakota,  Tennessee 
and  Washington.  The  Federal  Programs 
for  these  States  appear  at  30  CFR  Parts 
9ia  912.  921,  922,  933.  937.  939.  941,  942 
and  947,  respectively.  OSMRE  also  has 
proposed  to  implement  a  Federal 
program  for  the  State  of  California.  52 
FR  39594  (October  22, 1987). 


The  reinstated  rules  apply  on  Indian 
lands  through  cross-referencing  in  the 
Federal  program  for  Indian  lands  at  30 
CFR  Part  750.  ^ 

Effect  on  State  Programs 

Following  reinstatement  of  these 
rules,  OSMRE  will  evaluate  the 
permanent  State  regulatory  programs 
approved  under  section  503  of  the  Act  to 
determine  whether  any  changes  in  these 
State  programs  are  necessary.  If  the 
Director  determines  that  certain  State 
program  provisions  should  be  amended 
to  be  made  no  less  effective  than  the 
reinstated  rules,  the  individual  States 
will  be  notified  in  accordance  with  the 
provisions  of  30  CFR  732.17. 

Federal  PaperworlTReduction  Act 

No  new  information  collection 
requirements  that  would  require 
approval  bylhe  Office  of  Management 
and  Budget  under  44  U.S.C.  3501  et  seq. 
are  imposed  by  the  reinstated  rules. 

Executive  Order  12291 

The  Department  of  the  Interior  has 
determined,  in  accordance  with  the 
criteria  of  Executive  Order  12291  ; 
(February  17. 1981),  that  the  reinstated 
rules  are  not  major  and  do  not  require  a 
regulatory  impact  analysis  for  the  same 
reasons  that  promulgation  of  the  rules  in 
1983  was  not  major. 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined,  pursuant  to  the  Regulatory 
Flexibility  Act  5  U.S.a  601  el  seq..  that 
the  reinstated  rules  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities  for 
the  same  reasons  that  promulgation  of 
the  rules  in  1983  did  not  have  such  an 
effect. 

National  Environmental  Policy  Act 

Tbc  publication  of  this  reinstatement 
botice  is  categorically  excluded  fit>m  the 
NEPA  (National  Environmental  PoUcy 
Act  of  1969, 42  U.S.C  4321  eiseq.)  . 
process  by  the  Department  of  the 
Interior  Departmental  Manual,  which  at 
516  DM  2,  Appendix  1.10,  excludes 
"[pjolicies,  directives,  regulations  and 
guidelines  of  an  administrative, 
financial,  legal,  technical  or  procedural 
nature."  None  of  the  exceptions  to 
individual  actions  within  categorical 
exclusions,  listed  at  516  DM  2.3A(3), 
apply  to  this  notice.  A  Categorical 
Exclusion  Determination  for  this  notice 
is  on  file  hi  the  OSMRE  Administrative 
Record  located  at  1100  L  Sti^et,  NW., 
Washington,.  DC  - 
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Author 

The  author  of  this  notice  is  Albert  A. 
Kashinski,  Branch  of  Regulatory 
Programs.  Division  of  Surface  Mining, 
Office  of  the  Solicitor,  U.S.  Department 
of  the  Interior,  18th  and  E  Sti^ets.  NW.. 
Washington,  DC  20240;  Telephone:  202- 
343-5207  (Commercial  or  FTS). 

List  of  Subjects 

30  CFR  Part  701 

Coal  mining.  Law  enforcement. 
Surface  mining.  Underground  mining. 

30  CFR  Part  aOO 

Coal  mining,  Insurance,  Reporting  and 
recordkeeping  requirements.  Surety 
bonds.  Surface  mining.  Underground 
mining. 

30  CFR  Part  816 

Coal  mining,  Environmental 
protection.  Reporting  and  recordkeeping 
requirements.  Surface  mining. 

30  CFR  Part  817 

Coal  mining.  Environmental 
protection.  Reporting  and  recordkeeping 
requirements.  Underground  mining. 

Accordingly,  30  CFR  Parts  701,  800, 
816  and  817  are  amended  as  set  forth 
below: 

Date:  June  1. 1988. 
lames  E.  Cason. 

Deputy  Assistant  Secretary— Land  and 
Minerals  Management. 


PART  701~PERMANEHT 
REGULATORY  PROGRAM 

1.  The  authority  citation  for  Part  701  is 
revised  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq..  and  Pub. 
1^100-34. 

S701.S   (AiiMnded) 

2.  In  S  701.5,  die  definition  of  Support 
facilities  is  reinstated  in  full. 

PART  800-BOND  AND  INSURANCE 
REQUIREMENTS  FOR  SURFACE  COAL 
MININQ  AND  RECUMyMTKM 
OPERATIONS  UNDER  PERMANENT 
REGULATORY  PROGRAMS 

3.  The  audiority  citation  for  Part  800  is 
revised  to  read  as  follows: 

Authority:  30  U.SX:.  1201  et  seq..  Pub.  L  9^ 
87.  and  Pub.  L 100-34. 

§80ail(b)   [Amamtod] 

4.  Section  800.11(b)  is  reinstated  in 
full. 

S80ai3(a)(:9   lAmendwl] 

5.  Section  800.13(a)(2)  is  reinstated  in 
fuU. 


PART  816-PERMANENT  PROGRAM 
PERFORMANCE  STANDARDS- 
SURFACE  MINMQ  ACT!  VITN^ 

6.  The  authority  'citation  for  Part  816  is 
revised  to  read  as  set  forth  below,  and 
all  other  authority  citations  in  Part  816 
are  removed. 


Authority:  Pub.  L  85-«7, 91  Stat.  445  (30 
U.S.C.  1201  el  seq.).  tec.  115,  Pub.  L  96-146. 
97  Stat.  938  (30  U.S.C.  1257).  and  Pub.  L.  100- 
34.  unless  otherwise  noted. 

S8l«.49(a)(^   [AfflWKled] 

7.  Section  616.49(a)(9)  is  reinstated  in 
full. 

{•1<.81(c)(2)    lAmwKtod) 

8.  Section  8ie.81(c)(2)  is  reinstated  in 
full. 

S  816.83    [AmWMM] 

9.  Section  816.83  is  reinstated  in  full 

PART  817— PERMANENT  PROGRAM 
PERFORMANCE  STANDARDS- 
UNDERGROUND  MINING  ACTIVITIES 

10.  The  authority  citation  for  Part  817 
is  revised  to  read  as  follows: 

Authority:  Pub.  L  95-87.  91  Stat.  445  (30 
U.8.C.  1201  et  seq.],  sec  115.  Pub.  L  98-146. 
97  Stat.  938  (30  U.S.C.  1257).  and  Pub.  L.  lOO- 
34. 

§817.49(«N9)    [Ammded] 

11.  Section  817.49(a)(9)  is  reinstated  in 
full. 


§817.f1(c)(2)   [Anwnded] 

12.  Section  817.81(cK2)  is  reinstated  in 
fiill. 

{ 81743    [Am«Mtad] 

13.  Section  817.83  is  reinstated  in  full. 

(FR  Doc.  88-12894  Filed  ft-«-88:  8:45  am] 

MUJNO  COOE  4S1«-06-« 
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DEPARTMENT  OF  JUSTICE 
Office  of  Justice  Programs 

Office  of  Juvenile  Justice  and 
De0nc|uency  Prevention 

28CFRPart31  j 

Proposed  Regulation  To  EstaMisti  an 
OJJDP  Policy  and  Criterion  for  De 
Minimis  Exceptions  to  FuH  Compliance 
With  the  Jal  Removal  Requirement  of 
Section  223(aX14)  of  the  Juvenile 
Justice  and  Delinquency  Prevention 
Act  of  1974,  as  Amended 

agency:  Office  of  Justice  Programs; 
Office  of  Juvenile  Justice  and 
Delinquency  Prevention,  Justice. 
action:  Proposed  rule. 


;  The  Office  of  Juvenile  Justice 
and  Delinquency  Prevention  (OJJDP), 
pursuant  to  section  262(d))  (42  U.S.C.  , 
5672(d)  of  the  Juvenile  Justice  and       | 
Delinquency  Prevention  Act  of  1974,  as 
amended,  42  U.S.C.  5601.  et  seq.  (JJDP 
Act),  proposes  to  revise  its  Formula 
Grants  Regulation  to  establish  an  OJJDP 
policy  and  criterion  for  determining  full 
comf^iance  with  de  rainirais  exceptions 
to  the  jail  removal  requirement  of 
section  223(a)(14)  (42  U.S.C.  5633(a)(14)) 
of  the  JJDP  Act,  as  amended. 
DATE  Interested  persons  are  invited  to 
submit  written  comments  on  or  before 
July  11, 1988. 

KW  RMTHER  MFOfOIATION  CONTACT. 
Emily  C.  Martin,  Director,  State 
Relations  and  Assistance  Division, 
OJJDP.  633  Indiana  Avenue  NW.,  Room 
768,  Washington,  DC  20531.  (202)  724- 
5924. 

SUPPLEMENTARY  INFORMATION: 

L  introduction  and  Background 

Section  223(a)(14)  of  the  JJDP  Act    ' 
requires  that  States  participating  in  the 
Formula  Grants  Program  "(14)  provide 
that;  beginning  after  the  five-year  period 
following  December  8, 1980,  no  juvenile 
shall  be  detained  or  confined  in  any  jail 
or  lockup  for  adults,  except  that  the 
Administrator  AaB,  tfarou^  1989, 
promulgate  regulations  which  make 
exceptions  with  regard  to  the  detention 
of  juveniles  accused  of  non-status 
offenses  who  are  awaiting  an  initial 
court  appearance  pursuant  to  an 
enforceable  State  law  requiring  such 
appearance  within  twenty-four  hours 
after  being  taken  into  custody  j 

(excluding  weekends  and  ' 

holidays)  *  *  *"  Section  223(a)(14) 
limits  this  exception  to  areas  that  are 
outside  a  standard  metropolitan 
statistical  area. 

Section  223(c)  of  the  JJDP  Act  further 
provides  that  a  State's  i 


"(c)  '  *  '  Paihiffe  to  achieve 
QoapIiiVce  «nth  the  requiremeate  of 
subsection  (a)(14)  within  the  five-year 
time  limitation  shall  terminate  my 
State's  eligibility  for  funding' luaierAis 
subpart,  unless  the  Administrator 
determines  that:  (1)  The  State  is  m 
substantial  compliance  with  suc^ 
requirement  through  the  achievemeht  of 
not  less  than  75  percent  removal  of 
juveniles  from  jails  and  lockups  tot 
adults;  and  (2)  the  State  has  made 
through  appropriate  executive  or 
legislative  action,  an  unequivocal 
commitment  to  achieving  full 
compliance  within  a  reasonable  time, 
not  to  exceed  three  additional  years." 

Section  31.303(f)(6)(iii)  of  theODOT 
Formula  Grants  Regulation,  whidi  was 
published  in  the  June  20, 1985.  Fedsral 
Register,  at  pages  25550-25561. 28  CFR 
Part  31,  establishes  three  ways  for  a 
State  to  demonstrate  full  comptance 
with  the  section  223(a)(14)  raquiremenL 
First,  "Full  compliance  is  achieved  when 
a  State  demonstrates  that  the  last 
submitted  monitoring  report,  covering  a 
full  and  actual  12  months  of  data, 
demonstrates  that  no  juveniles  were 
held  in  adult  jails  or  lockups  in 
circumstances  that  were  in  violations  of 
section  223{a)(l^."  (28  CFR 
31.383(f)WP»|. 

The  remaining  two  ways  to 
demonstrate  full  compliance  involve  the 
legal  concept  of  de  minimis.  First,  a 
State  may  be  fband  in  full  compftance 
with  de  minimis  exceptions  wlwre^ 
instances  of  noncompliance  vielated  a 
State  bw.  caait  rule,  or  other  statewide 
executive  orjudfcial  policy;  the 
instances  of  noncompliance  do  aot 
indicate  a  pattsm  or  practice;  an 
enforcement  mechanism  exists;  and,  an 
acceptable  plan  has  been  developed  to 
eHnmate  tSam  noacompliant  incidents  (28 
CFR  31.303(f)(8}liii)(A)). 

The  second  way  a  State  may 
demonstrate  full  compliance  wMfa  de 
minimis  exceptions  is  to  achieve  a  rale 
of  noncempUant  incidents,  per  100,000 
juvenile  population  in  the  States  that 
faHs  below  (he  maximum  rate 
determined  by  OJJDP  to  constitate  a  de 
minimis  rate  as  set  forth  below  and 
proposed  to  be  added  to  the  sul^cct 
Formula  Grants  Regulation  as  2S  CFR 
31.303(f](6)(Ui)(B}.  OJP  Office  ef  General 
Counsel  Legal  76-7  provides  the  legal 
basis  for  the  OJJDP  to  use  the  de 
minimis  principle.  That  is,  the  0}]DP 
may  tolerate  a  limited  number  of 
instances  of  noncompliance  (riw  legal 
opinion  addressed  the 
deinstitutionalization  of  status  offenders 
requirement)  that  are  of  "slight 
consequence"  or  "msignificanr  in 
making  a  determination  regardag  a 
State's  achieving  full  compliance. 


A  potential  consideration  in  a  State's 
.  ability  to  demonstrate  full  compliance 
with  de  minimis  exceptions  to  jail 
removal  is  the  presence  of  Federal 
wards.  If  public  commehts  indicate  the 
nfecd  to  address  this  issue,  a  limited 
exceptional  circumstance  may  be  added 
to  28  CFR  31.303{f)(6)(iii)(B). 

n.  Polky  and  Criterion  for  De  Minimis 
Bmeplfons  to  Full  Compliance  Witfi  the 
|sA  Removal  Requirement 

The  criterion  presented  below  and  set 
fioith  in  the  proposed  regulation  will  be 
applied  by  OJJDP  in  determining 
whether  a  State  has  achieved  and,  once 
achieved,  has  maintained,  a  numerical 
findfaig  9i  full  compliance  with  de 
minimis  exqeptions  with  the  jail  and 
lockup  removal  requirement  of  section 
223(a)(14).  Also  specified  is  the  time 
frame  for  submitting  information  which 
each  State  must  provide  when 
requesting  an  initial  or  subsequent 
finding  of  full  compliance  with  de 
minimis  exceptions  under  28  CFR 
3&303(f)(6)(iii)(B). 

Discussion  of  Criterion 

The  criterion  for  making  a  finding  of 
foil  compliance  with  de  minimis 
exceptions  is  that  the  incidents  of 
noncompliance  are  insignificant  or  of 
slight  consequence  in  terms  of  the  total 
juvenile  population  in  the  state. 

In  applying  this  criterion,  OJJDP  will 
compare  each  State's  noncompliance 
rate  per  100,000  population  under  age  18 
to  the  average  rate  that  has  been 
calculated  for  12  states  (three  states 
from  each  of  the  four  Bureau  of  Census' 
regions).  The  12  states  selected  by 
OJJDP  were  those  having  the  lowest 
rates  of  noncompliance  per  100.000 
juvenile  population,  and  which  had  an 
adequate  system  of  monitoring  for 
compliance.  Those  states  using  the  non- 
MSA  exception,  provided  for  in  Section 
223(a)(14),  were  not  included  in 
calculating  the  average.  Inclusion  of 
diese  states  would  have  created  an 
wtificially  low  average  because  the 
exception  expires  In  1980. 

The  information  provided  by  the  12 
States'  1986  Monitoring  Reports 
indicated  an  average  annual  rate  of  nine 
(9)  incidents  of  noncompliance  per 
100,000  juvenile  population. 
Consequently,  those  states  which  have  a 
noncompliance  rate  in  excess  of  9  per 
100,000  juvenile  population  will  be 
considered  presumptively  ineligible  for 
a  finding  of  full  compliance  with  de 
minimis  exceptions,  pursuant  to 
S  31.303(f)(6)(iii)(B]  of  the  Formula 
Graals  Regulation. 

Wbere  a  State  can  demonstrate, 
however,  that  recently  enacted  changes 
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in  State  law  which  have  gone  into  effect 
can  reasonably  be  expected  to  have  a 
substantial,  significant  and  positive 
impact  on  the  State's  level  of 
compliance,  OJJDP  will  consider  this 
exceptional  circumstance  in  making  its 
determination  of  full  compUance  with  de 
minimis  exceptions.  This  exceptional 
circumstance  will  only  be  applied  where 
the  legislation  is  expected  to  produce 
full  (100%)  compliance  or  full   . 
compliance  with  de  minimis  exceptions 
by  the  end  of  the  monitoring  period 
immediately  following  the  monitoring 
period  under  consideration. 

OJJDP  deems  it  to  be  a  requirement  of 
critical  importance  that  all  States 
requesting  a  subsequent  finding  of  full 
compliance  with  de  minimis  exceptions 
annually  demonstrate  continued  and 
meaningful  progress  toward  100  percent 
compliance  in  order  to  remain  eligible 
for  a  finding  of  full  compliance  with  de 
minimis  exceptions  pursuant  to 
S  3l.303(f)(6)(iii)(B)  of  the  Formula 
Grants  Regulation. 

List  of  Subjects  in  28  CFR  Part  31 

Grant  programs-law.  Juvenile 
delinquency.  Reporting  and 
recordkeeping  requirement. 

Proposed  Regulation 
PART  31— ( AIMENDEDI 

1.  The  authority  citation  for  Part  31 
continues  to  read  as  follows: 

Autiiorily:  Juvenile  )u8tice  aad  Delinquency 
Prevention  Act  of  1974,  as  amended.  (42 
U.S.C.  5601  at  seq.) 

2.  A  new  paragraph  (f)(eHiii)(B), 
currenriy  designated  as  "Reserved'^  in  28 
CFR  31.303.  is  added  to  readas  follows: 

§ai.303   Sebetanttverequlrsnients. 

• '      *        •        •       « 

.m)  *  •  * 


\JB){1)  Standard.  The  State  must 
demonstrate  that  each  of  the  following 
requirements  has  been  met. 

(/)  The  incidents  of  noncompliance 
reported  in  the  State's  last  submitted 
monitoring  report  do  not  exceed  an 
annual  rate  of  9  per  100,000  juvenHe 
population  of  the  State;  and 

[ii]  An  acceptable  plan  has  been 
developed  to  eliminate  the 
noncompliant  incidents  through  the 
enactment  or  enforcement  of  State  law, 
rule,  or  statewide  executive  or  judicial 
policy,  education,  the  provision  of 
alternatives,  or  other  efi'ective  means. 

{2)  Exception.  When  the  annual  rate 
for  a  State  exceeds  9  incidents  oi 
noncompliance  per  100,000  juvenile 
population,  the  State  will  be  considered 
ineligible  for  a  finding  of  full  compliance 
with  de  minimis  exceptions  under  the 
numerical  de  minimis  standard  unless 
the  State  has  recently  enacted  changes 
in  State  law  which  have  gone  into  effect 
and  which  the  State  demonstrates  can 
reasonably  be  expected  to  have  a 
substantial,  significant  and  positive 
impact  on  the  State's  achieving  full 
(100%)  compliance  or  full  compliance 
with  de  minimis  exceptions  by  the  end 
of  the  monitoring  period  immediately 
following  the  monitoring  period  under 
.  consideration. 

[3)  Progress.  Beginning  with  the 
monitoring  report  due  by  December  31, 
1990,  any  State  whose  prior  full 
compliance  status  is  based  on  having 
met  the  numerical  de  minimis  standard 
set  forth  in  paragraph  (f][6)[my(B){lM') 
and  (ii)  of  {  31.303,  must  annually 
demonstrate,  in  its  request  for  a  finding 
of  full  compliance  with  de  minimis 
exceptions,  continued  and  meaningful 
progress  toward  achieving  full  (100%) 
compliance  in  order  to  maintain 
eligibility  for  a  continued  finding  of  full 

-Compliant^e  with  de  minimis  exceptions. 

[4)  Request  Submission. 
Determinations  of  full  compliance  and 


full  compliance  with  de  minimis 
exceptions  are  made  annually  by  OJJDP. 
fbllowing  submission  of  the  monitoring 
report  due  by  December  31  of  each 
calendar  year.  Any  State  reporting  less 
than  full  (100%)  compliance  in  any 
annual  monitoring  report  may  request  a 
finding  of  full  compliance  with  de 
minimis  exceptions  under  paragraph 
(f)(6)(iii)(A)  or  (B)  of  S  31.303.  The 
request  may  be  submitted  in  conjunction 
with  the  monitoring-report,  as  soon 
thereafter  as  all  information  required  for. 
a  determination  is  available,  or  be 
included  in  the  annual  State  plan  and 
application  for  the  State's  Formula 
Grafit  Award. 


Executive  Order  12291 

This  regulation  does  not  constitute  a 
"major"  rule  as  defined  by  Executive 
Order  12291  because  it  does  not  result 
in:  (a)  an  effect  on  the  economy  of  $100 
million  or  more,  (b)  major  increase  in 
any  costs  or  prices,  or  (c)  adverse 
effects  on  competition,  employment, 
investment  productivity,  or  innovation 
among  American  enterprises. 

Regulatory  Flexibility  Act 

This  proposed  rule,  if  promulgated, 
will  not  have  "significant"  economic 
impact  on  a  substantial  number  of  small 
"entities",  as  defined  by  the  Regulatory 
Flexibihty  Act  (Pub.  L.  96-354). 

Paperwork  Reduction  Act 

No  new  collection  of  information 
requirements  are  contained  in  this 
guideline  (See  the  Paperwork  Reduction 
Act,  44  U.S.C.  3504(h)). 
VenM  L  Speirs, 

Administrator,  Office  of  Juvenile /uatice  and 
Deliquency  Prevention. 

(PR  Ooc.  88-12917  Piled  6-fr-68: 8:46  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart471 

rOW-FRL-331»-4) 

NdntarrotM  Metals  Forming  and  Mttal 
Powdew  Point  Source  Category    ' 
Effluent  Umitationa  Guidelines, 
Pretreabnent  Standards  and  New 
Sourco  Performance  Standards 

AOENCV:  Environmental  Protection 

Agency  (EPA). 

ACTKNt  Proposed  regulation. 


;  EPA  is  proposing  to  amend  40 

CFR  Part  471  which  limits  effluent 
discharges  to  waters  of  the  United 
States  and  the  introduction  of  pollutants 
into  publicly  owned  treatment  works  by 
existing  and  new  sources  in  the 
nonferrous  metals  forming  and  metals 
powders  point  source  category.  Today's 
proposed  amendments  only  affect 
facilities  that  conduct  tube  reducing 
operations  in  the  nickel-cobalt  forming 
subcategory  (Subpart  C)  and  in  the 
zirconium-hafnium  forming  subcategory 
(Subpart  I)-  EPA  agreed  to  propose  these 
amendments  in  a  settlement  agreement 
with  General  Electric  Company  and 
INCO  Alloys  International.  The 
agreement  settles  a  dispute  between 
these  companies  and  EPA  that  was  the  . 
subject  of  petitions  for  review  of  the 
final  nonferrous  metals  forming 
regulation  promulgated  by  EPA  on 
August  23, 1985  (50  FR  34242). 

Tlte  proposed  amendments  include: 
(1)  Certain  modifications  of  the  effluent 
limitations  for  "best  practicable 
technology"  (BPT).  "best  available   ■ 
technology  economically  achievable" 
(BAT),  and  "new  source  performance 
standards"  (NSPS)  for  direct  discharges: 
airid  (2)  certain  modifications  to  the 
pretreatment  standards  for  new  and 
existing  indirect  discharges  (PSNS  and 
PSES).  After  considering  comments 
received  in  response  to  this  proposal, 
EPA  tvill  promulgate  a  final  rule. 

DATE  Cenunents  on  this  proposal  must 
be  submitted  on  or  before  July  11, 1968. 
AODMCSS:  Send  comments  to  Mr.  George 
M.  Jett.  Industrial  Technology  Division 
(WH-fi52),  Environmental  Protection 
Agency,  401 M  Street  SW.,  Washington, 
DC  2046a  Attention:  ITD  Docket  Clerk. 
Proposed  Nonferrous  Metals  Forming 
Rule  (WH-552). 

The  supporting  information  and  all 
comments  on  this  proposal  will  be 
available  for  inspection  and  copying  at 
the  EPA  Pubhc  Information  Reference 
Unit.  Room  2404  (Rear)  (EPA  Library) 
401  M  Street  SW..  Washington.  DC.  The 
EPA  information  regulation  (40  CFR  Part 


2)  provides  that  a  reasonable  fee  may  be 

charged  for  copying. 

KM  mrmcN  inrnniatiom  contact: 

Questions  regarding  this  notice  may  be 

addressed  to  Mr.  Ernst  P.  Hall  at  (202) 

382-7128. 

SUPfLEMENTARV  INFORMATION: 

Oiganixatioa  of  This  Notice 

I.  Legal  Authority 
U.  Background 
A.  Rulemaking 

E  SeUtemtot  Agreement  for  NoRferrous 
MetaU  Forming 
nil  Proposed  Amendments  to  the  Nonferrous 
Metals  Forming  Regulation 

IV.  Environmental  Imipact  of  tlie  Proposed 

Amendments  to  the  Nonferrous  Metals 
Forming  Regulation 

V.  Economic  Impact  of  the  Proposed 

Amendments 

VI.  Solicitation  of  Comments 

VII.  Executive  Order  12291 

Vin.  Regulatory  Flexibility  Analysis 

IX.  OMB  Review 

List  of  Subjects  in  40  CFR  Part  421 

I.  Legal  Audiority 

The  amendments  described  in  this 
notice  are  proposed  imder  authority  of 
sections  301,  304, 306,  307.  306,  and  501 
of  the  Clean  Water  Act  (the  Federal 
Wa  ler  Pollution  Control  Act 
Amendments  of  1972. 33  U.S.C.  1251  e/ 
seg..  as^mended  by  the  Clean  Water 
Act  of  1977.  Pub.  L  95-217  as  amended 
by  the  Water  Quality  Act  of  1987). 
uiese  amendments  are  also  being 
proposed  in  response  to  the  Settlement 
Agreenient  in  INCO  Alloys 
International,  inc.,  and  General  Electric 
Co..  V.  U.S.  Environmental  Protection 
Agency,  Nos.  86-3091  and  86-3092  (eth 
Cir.). 

n.  Badcground 

A.  Rulemaking 

On.March5. 1984.  EPA  proposed  a   ' 
regulation  to  establish  Best  Practicable 
Control  Technology  Currently  Available 
(BPT)  and  Best  Available  Technology 
Economically  Achievable  (BAT)  effluent 
limitations  guidelines.  New  Scarce 
Performance  Standards  (NSPS).      ^ 
Pretreatment  Standards  for  Existing 
Sources  (PSES).  and  Pretreatment 
Standards  for  New  Sources  (PSNS)  for 
the  nonferrous  metals  forming  and  metal 
powders  (nonferrous  metals  forming)  "- 
point  source  category  (40  ni  8112).  The 
final  regidation  for  the  nonferrous 
metals  forming  point  source  category 
was  promulgated  on  August  23, 1985  (50 
FR  34242)  and  established  effluent 
limitations  guidelines  and  standards  to 
control  specific  toxic,  nonconventional 
and  conventional  pollutants  for  ten 
subcategories  in  the  nonfferrous  metals 
forming  and  metal  powders  point  source 
category.  Only  two  of  these 


subcategories,  the  nidiel-cobalt  forming 
subcategory  (Subpart  C)  and  the 
zirconium-hafnium  forming  subcategory 
(Subpart  I),  are  affected  by  today's 
proposal. 

lie  subcategories  are  comprised  of 
rarious  elements  or  building  blocks 
which  are  used  to  calculate  the  final   - 
effluent  limits  for  each  discharger. 
Today's  proposal  only  affects  the  tube 
.  reducing  building  blocks  in  Subparts  C 
and  I.  Tube  reducing  is  a  forming 
operation  which  may  combine  amines 
and  nitrates  or  nitrites  in  the  coolant- 
lubricant  with  the  high  energy  input  of 
the  process  to  generate  nitrosamine 
compounds  in  the  wastewater  discharge, 
in  sampling  conducted  by  the  Agencyr 
nitrosamioes  have  been  found  in  tube  . 
reducing  process  wastewaters. 
Accordingly,  in  the  final  regulation  the 
Agency  required  that  there  be  no 
disdiarge  of  process  wastewater 
pollutants  from  tube  reducing  operations 
in  Subpart  C  and  I.  The  Agency  costed 
contract  hauling  as  the  model  treatment 
technology  for  these  subcategories. 

B-  Settlement  Agreement  for  Nonferrous 
Metals  Forming 

After  publication  of  the  nonferrous 
metals  forming  regulation.  INCO  Alloys 
International,  General  Electric  Co.. 
Oregon  Metalliugical  Corporation. 
Teledyne  Wah  Chang.  AMAX  Inc.  and 
Westinghouse  Corp.  filed  petitions  for 
ieyie^v  of  the  regulation. 
'  Orejgon  Metallurgical  Corp.. 
Westinghouse  and  Teledyne  Wah 
Chang  subsequently  dismissed  their 
petitions  for  review  of  the  regulation. 
AMAX  Inc.  entered  into  a  settlement    '  • 
agreement  with  EPA  on  June  29, 1987. 
libat  agreement  is  not  the  subject  of  this 
proposal.  The  two  remaining  petitioners. 
INCO  Alloys  International  and  General 
Electric  Company  entered  into  a 
settlement  agreement  with  the  Agency 
on  November  5, 1986  which  resolved  all 
issues  raised  by  these  petitioners.  That 
agreement,  which  is  the  subject  of  this 
proposed  rulemaking,  only  affects  the 
pckel-cobalt  forming  subcategory 
(Subpart  C)  and  the  zirconium-hafnium 
fonning  subcategory  (Subpart  I).  Copies 
of  the  Settlement  Agreement  have  been 
sent  to  all  EPA  Regional  Offices  and  to 
applicable  State  permitting  authorities. 

As  part  of  this  Settlement  Agreement 
on  November  5. 1986  the  parties  jointly 
requested  the  United  States  Court  of 
Appeals  for  the  Sixth  Circuit  to  stay  the 
effectiveness  of  those  portions  of  40  CFR 
Part  471  which  EPA  is  proposing  to 
amend,  pending  final  action  by  EPA  on 
the  proposed  amendments.  On  February 
17, 1987  the  Court  entered  an  order 
staying  the  following  sections  of  the 


regulation  promulgated  on  August  23. 
1965: 40  CFR  471.31(d);  471.32(d); 
471.33(d):  471.34(d);  471.35(d);  4n.91(g); 
471.92(g);  471.93(g);  471.94(g):  and, 
471.95(g).  EPA  is  today  proposing  to 
amend  these  sections  in  accordance 
with  the  settlement  agreement.  All 
limitations  and  standards  contained  in 
the  final  nonferrous  metals  forming 
regulation  published  on  August  23. 1985 
which  are  not  specifically  listed  in  the 
attached  proposed  amendments  are  not 
affected  by  today's  rulemaking. 

in.  Ptoposed  Amendments  to  the 
NonfenouB  Metals  Fonning  and  Metal 
Powders  Regulation 

'The  regulation  promulgated  in  1985 
stated  that  there  shall  be  no  discharge  of 
process  wastewater  pollutants  from 
tube  reducing  spent  lubricants.  Since 
EPA  found  a  nitrosamine  compoimd  (N- 
nitrosodiphenylamine)  in  a  sample 
taken  from  a  tube  reducing  spent 
lubricant  used  at  one  facility  at  a 
concentration  of  28.2  mg/1,  EPA 
established  a  zero  discharge 
requirement  to  prevent  the  release  of 
nitrosamine  compoimds  into  the 
environment  from  tube  reducing  spent 
lubricant  wastewater.  GE  and  Inco 
expressed  concern  that  this  regulation 
would  require  contract  hauling  of  the 
process  waste  stream  even  in  cases 
where  there  are  no  measurable  amounts 
of  nitrosamines.  EPA  now  proposes  to 
allow  the  discharge  of  tube  reducing 
spent  lubricant  in  the  nickel-cobalt  and 
zirconium-hafiiiiun  forming 
subcategories,  as  an  alternative 
limitation,  provided  that  the  spent 
lubricant  process  wastewater  is 
analyzed  once  a  month  and  found  not  to 
contain  concentrations  of  three 
nitrosamines  in  excess  of  the  method 
detection  limits  established  for  EPA's 
approved  test  method  1625  (40  CFR  Part 
136).  These  nitrosamines  and 
corresponding  limits  are  0.050  mg/1  of  N- 
nitrosodimethylamine.  0.020  mg/1  of  N- 
nitrosodiphenyiamine,  and  0.020  mg/1  of 
N-nitrosodi-n-proylamine.  These  duee 
nitrosamines  are  members  of  the  family 
of  nitrosamine  compounds  which  are 
referenced  in  section  307  of  the  Clean 
Water  Act  of  1977.  The  Agency  believes 
that  demonstrating  the  presence  or 
absence  of  these  three  nitrosamine 
compounds  should  indicate  the  presence 
or  absence  of  the  other  nitrosamine 
compounds  since  they  are  all  formed 
from  the  same  precurscMv,  i.e..  nitrates 
or  nitrates  and  amines.  If,  after  six 
months  of  sampling,  none  of  the  samples 
of  the  tube  reducing  lubricant 
wastewater  is  found  to  contain 
nitrosamines  above  the  concentrations 
stated  above,  the  frequency  of  sampling 
may  be  reduced  to  once  per  quarter.  It 


should  be  noted  that  under  the 
alternative  limitation  we  are  proposing. 
'  there  would  be  no  mass  allowance  for 
any  pollutant  discharged. 

Nitrosamines  ean  be  formed  in  the 
presence  of  precursors  imder  the 
conditions  created  by  the  tube  reducing 
process.  If  nitrosamines  are  found  in 
tube  reducing  spent  lubricant  the  best 
method  to  remove  them  is  to  change  the 
tube  reducing  lubricant  to  a  new 
formulation  in  which  the  precursors  are 
not  present;  if  the  (H^cursors  are  absent 
then  nitrosamines  are  not  likely  to  be 
formed.  The  Agency  believes  this 
control  method  is  technically  feasible 
and  should  not  result  in  any  economic 
impact  beyond  that  expected  under  the 
original  r^ulation.  The  cost  of  the  new 
tube  reducing  lubricant  should  not  be 
significantly  more  than  the  cost  of  the 
old  tube  reducing  lubricant.  In  any  case, 
the  facility  retains  the  option  of 
complying  with  the  current  regulation 
(i.e.,  no  discharge  of  process  wastewater 
pollutants),  which  as  stated  earlier,  is 
based  on  contract  hauling.  EPA 
determined  that  this  technology  was 
economically  achievable  during  the 
initial  nonferrous  metals  forming 
rulemaking.  For  ail  these  reasons,  EPA 
finds  that  this  proposed  amendment  is 
economically  achievable.  This 
alternative  limitation  should  result  in 
similar  effluent  reduction  benefits  as  the 
previously  promulgated  limitation  since 
plants  will  be  prevented  from 
discharging  meaurable  amounts  of 
nitrosamines.  The  proposed  amendment 
has  the  additional  advantage  of  creating 
an  incentive  to  avoid  the  formation  of 
nitrosamine  compounds  in  the  tube 
reducing  process.  All  other  relevant 
findings  made  in  the  original  rulemaking 
are  incorporated  by  reference  into  this 
proposal. 

Subparagraph  (5)  of  the  proposed 
amendment  specifies  that  the 
concentration  limits  for  the  three 
nitrosamine  compoimds  listed  in 
subparagraph  (2)  apply  at  the  point  of 
disdiarge  from  the  tube  reducing 
process.  This  provision  is  intended  to 
make  clear  that  the  discharge  limits  of 
subparagraph  (2),  which  are  expressed 
in  terms  of  concentration,  are  not  to  be 
met  merely  by  means  of  dilution.  It  does 
not  mean,  however,  that  the  wastewater 
must  be  sampled  at  the  point  of 
discharge  bom  the  tube  reducing 
process.  Nor  does  it  imply  that  the 
wastewater  must  be  sampled  before 
being  treated  or  commingled  with  other 
wastewater. 

To  the  contrary,  because  of  difficulties 
in  analyzing  for  nitrosamines  at  very 
low  concentration  levels  in  an  oily 
matrix,  it  may  very  well  be  necessary  to 


treat  the  tube  reducing  spent  lubricant 
wastewater  before  sampling  to 
determine  compliance  with 
subparagraph  (2).  And.  in  order  to  treat 
the  wastewater  in  an  economical 
manner,  it  may  very  well  be  necessary 
to  commin^e  it  with  other  wastewater 
before  treatment.  Subparagraph  (5) 
allows  conuningling  or  treatment  of  the 
tube  reducing  spent  lubricant 
wastewater  before  sampling.  However, 
if  commingling  occius  before  sampling, 
any  dilution  caused  by  the  other 
wastewaters  must  be  taken  into  accoimt 
in  determining  compliance  with  the 
concentration  limits  of  subparagraph  (2). 
This  would  mean  that  the 
concentrations  of  the  three  nitrosamine 
compounds  in  the  commingled 
wastewater  would  have  to  be 
sufficiently  lower  than  the  discharge 
concentrations  specified  in 
subparagraph  (2).  so  that  after  back- 
calculating  to  account  for  the  dilution,  it 
can  be  determined  that  the 
concentrations  of  the  three  nitrosamine 
compounds  at  the  point  of  discharge 
from  the  tube  reducing  process  did  not 
exceed  the  concentration  limits  set  forth 
in  subparagraph  (2).  Subparagraph  (5) 
provides  that  where  sampling  occurs 
after  commingling,  the  analytical 
method  used  must  be  sensitive  enough 
to  measiue  the  three  nitrosamine 
ccMnoimds  at  levels  sufficiently  low  as  to 
permit  a  back-calculation  to  account  for 
the  dilution. 

IV.  Environmental  Impact  of  tlie 
Proposed  Amendments  to  tlie 
NonfeiTous  Metals  Fonning  Regulation 

The  proposed  amendment  described 
above  may  affect  58  facilities  in  the 
nickel-cobalt  forming  and  zirconiiun- 
hafriium  forming  subcategories.  Under 
this  proposal  tube  reducing  operations 
would  be  allowed  to  discharge 
wastewater  under  controlled  conditions 
but  would  not  be  allowed  to  increase 
the  mass  of  pollutants  allowed  to  be 
discharged  by  the  August  1985 
regulation.  Therefore,  this  regulation 
shotild  not  have  any  significant 
environmental  impact 

V.  Economic  Impact  of  tlie  Proposed 
Amendments 

The  proposed  amendments  do  not 
alter  the  model  technologies  for 
complying  with  the  nonferrous  metals 
forming  regulation.  The  Agency 
considered  the  economic  impact  of  the  - 
regulation  when  the  final  regulation  was 
promulgated  (see  50  FR  34242).  EPA 
concluded  at  that  time  that  the 
regulation  was  economically  achievable. 
Since  today's  proposed  amendments  are 
based  on  the  same  model  technologies. 
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EPA's  conclusions  as  to  ecooomia 
impact  and  achievability  are  unafiiected. 

VI.SoUdtatiaaof< 


PART  471    WOHTCnnOUS  IIETALS 


EPA  invites  public  participation  in 
this  rulemaking  and  requests  comments 
on  the  proposed  amendments  discussed 
or  set  out  in  this  notice.  The  Agency 
asks  that  comments  be  as  specific  as 
possible  and  that  suggested  revisions  or 
corrections  be  supported  by  data. 

wCMw  12391 


VBL 

Under  Executive  Order  12291.  EPA 
must  judge  whether  a  regulation  is 
"major"  and  therefore  sidiiect  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  Major  rules  are  defined  as 
rules  that  impose  an  annual  cost  to  the 
economy  of  SlOO'millkn  or  more,  or 
meet  other  economic  criteria.  This 
proposed  regulation,  which  modestly 
reduces  regulatory  requirements,  is  not  a 
major  rulsw 

'  Vin.  Regulatory  FlwdbSly  Aealysis 

Public  Law  96-354  requires  that  EPA 
prepare  a  Regulatory  Flexibility 
Anafysis  for  regulations  that  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  In  the 
preamble  to  the  August  23,  IdBS  final 
nonferrous  metals  formmg  regulation, 
the  Agency  concluded  that  tltere  wetdd 
not  be  a  significant  impact  on  a 
subetanfial  number  of  small  entities  (49 
FR  8775).  For  that  reason,  the  Agency 
determined  that  a  formal  regulatory 
flexibility  analyMS  was  not  required. 
That  conclusion  is  equally  appheable  to 
these  profweed  amendiiMfits,  since  the 
amendments  slightly  reduce  the         , 
regulatory  requirements. 

IX.OMBRnww  I 

This  regulation  was  submitted  to  the 
Office  of  Management  and  Budget  for 
review  as  required  by  Executive  drdcr 
12291.  Any  comments  from  OMB  to  EPA 
and  any  EPA  response  to  those 
comments  are  available  fior  pnUic 
inspection  at  Room  M2404.  U.S.  EPA. 
401  M  Street  SW..  Washingtoa  DC 
20460  from  9:00  a.m.  to  4:00  pun.  Monday 
through  Friday,  excluding  Federal 
holidaysL 

List  of  Subjects  In  40  CFR  Fart  471 

Metals,  Nonferrous  metals  forming. 
Water  pollution  control  Waste 
treatment  and  disposal. 

Daiad:]uBe2.198a,  ' 

'oft  ThiiMiu  i 

Adminmtrator.  \ 

For  the  reasons  stated  above,  EPA 
proposes  to  amend  40  CFR  Pact  4Sn  as 
follows: 


POWT  SOURCE  CATEflOKV 

1.  The  authority  dtation  for  Part  471 
conthiues  to  read  as  follows: 

AatkMitr.  Sec».  301. 304(b).  (^.  (e).  and  (g), 
306(bl  and  (c^  307, 306,  and  501  of  the  Clean 
Water  Act  (the  Federal  Water  PoUtUioQ 
Control  Act  Amendmenlfl  of  1972.  a» 
amended  by  the  Ctean  Water  Act  of  1977) 
(the  'Acf)  33  U.S.C.  Mil,  13T4  (b),  (c),  fe), 
aad  fg).  ISMfb)  aad  fc>.  and  1301;  SO  Stat.  816. 
Pabi  L  92-«00(  91  »Bt.  tSB7,  Pub.  L  98-217. 

2.  Section  471.31  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

I  ImlMlMia  MpraMntng 
>a*t 

(BPTV 

*        •        •        •        * 

(d>  Tube  Reducing  SpeiA  Lobricant— 
Subpart  C—BPT.  (1)  There  shall  be  no 
discfaafge  of  process  wastewater 
pollutants  except  as  provided  under 
paragraph  idX2)  of  this  section. 

(2)  Process  wastewater  pollntants 
may  be  discharged,  «vith  no  allowance 
for  any  polhitants  discbargsd.  provided 
the  Eadlity  owner  at  operator 
demonstrates,  on  the  basis  of  analytical 
methods  set  forth  bi  or  spproved 
pursuant  to  4ft  CFR  Pact  138v  that  the 
concentratioBB  of  nitrosasains 
compounds  in  the  wastewater 
discharged  bxm  the  tube  reducing 
process  do  not  exceed  0.050  mg/l  d  N- 
nitrasodixBethylaBtine.  Oj020  n^l  of  N- 
nitrosodiphenylamine.  and  0.020  mg/l  of 
N-nitrosodi-B-piDpylaBiine. 

(3)  The  desMOStration  reqirircd  under 
paragrai^  (dX2)  of  tfa»  section  shall  be 
made  once  per  laonth  until  the 
demonstration  has  been  made  for^ 
three  witrosamine  compounds  for  six 
consecutive  months,  after  which  time 
the  demoostration  siay  be  made  once 
per  quarter.  If  a  sample  is  fraud  to 
contain  any  of  the  fmegoing  mtrosaaoine 
compounds  at  concentrations  peater 
than  ^ase  specified  in  para^aph  (dH2) 
of  this  sedioB.  the  actions  described  in 
paragraph  {d](4)  of  this  section  shall  be 
taken,  and  the  deaiaaatretiari  rtqiured 
under  par^raph  (dU2)  of  this  section 
shall  be  made  onoa  per  month  uitil  it 
has  been  made  for  aXk  three  nitrosamine 
compounds  for  s»c  consecutive  nsoBths. 

(4)  If  sampling  results  show  that  any 
of  the  foregoiag  mtrosaaune  compounds 
is  present  in  ^  process  wastewater  at 
concentrations  greater  than  these 
specified  in  paragraph  (d)(2)  of  this 
section,  the  facility  owner  or  operator 
shall  ensure  that  within  thirty  days  oi 
receiving  written  notiCcatioD  of  the 


sampling  results,  there  is  no  farther 
discharge  of  tube  redudag  spent 
luhricMit  wastewater  unM  ^e  owner  or 
operatoR 

(i)  fterfbrms  a  sidmequent  anetysts 
which  denonstovtes  tfiat  ^ 
conceatratfoas  of  the  forefoing- 
nitrosaaitne  eoiapowMly  do  not  exceed 
the  levels  9f«di^ei  in  paragraph  td)(2) 
of  this  sec^nt'or 

(K)  S^ibetitutes  a  new  tabe  reducing 
lufcrieaftt  and  thereafter  complies  with 
the  requirtments  of  paragraph  (dX3)  of 
this  sectioa;  or 

(ii^  Detenniaes  the  source  of  the 
pollutant  whose  concentEation  exceeded 
the  level  specified  in  paragraph  (d)(2)  of 
this  section  and  demonstrates  to  the 
satisfaction  of  the  NPDES  issuing 
authority  that  such  source  has  been 
eliminated. 

(5]  The  concentration  limits  specified 
in  paragraph  (<^2)  of  this  section  apply 
at  the  point  of  (Bscfaarge  from  the  tube 
reducing  process.  However,  sampling 
after  the  tube  reducing  wastewater  ^a 
beea  commingled  with  other 
wastewaters  is  permitted  iL 

(i).  Any  dilution  caused  by  the  other 
wastewaters  is  taken  into  accouat  in 
determining  the  appropriate  (i.e..  lower) 
allowable  Recharge  coBcei^ratioa;  and 

(ii)  An  analytical  method  of  sufficient 
sensitivity  isused  to  measure  the  levels 
of  each  of  the  foregoing  nitrosamine 
compounds  in  the  wastewaters  being 
saa^iled. 

*  *       *       «       • 

3.  Section  471.32  is  amencted  by 
revising  patapapb  fd)  to  read  as 
follows: 

§471.32    Ettuairtlliaitatianarcpresaaling 
ttw  dagne  of  aHluant  caductteaatlalnaMe 
hj  the  ^fUcatian  el  the  best  asallable 
tsdNwiogy  aconooiicaOy  acMsvabis  (BAT). 

*  *        «        •        * 

(d)  Tabe  Reducing  Spent  Lubricant — 
Subpart  C—BAT.  (1)  There  shall  be  no 
disgorge  of  process  umstewater 
poQutaats  except  as  provided  under 
pacapaph  (d)(2)  of  this  section. 

(2)  Process  wastewater  peUotants 
may  be  dischacged;  with  ao  allowance 
for  any  pollutants  dischai^Ki  provided 
the  facibty  owner  or  operator 
demonstrates,  oa  the  basis  of  analytical 
me&ods  set  fortitih  or  approved 
pursuant  to  40  CFR  Part  130,  that  the 
concentrations  of  nitrosaaiine 
compounds  in  the  wsstswatu 
discharged  ftam  the  tubeiethuing 
process  do  not  exceed  0060  aig/l  of  N- 
nitrosodimetfaylamine.flLQao  a^t  of  N- 
nitrosodiphenylaButaKv  and  0^020  ng/l  of 
N/nitroaodi-a-piapyiaadne. 

(3)  The  de»oastration  required  under 
paragraidi  (dX2)  of  dtis  section  shall  be 


made  ooce.per  month  until  the    . 
demonstration  has  been  made-  for  all    . 
three  nitrosamine  compounds  for  six 
consecutive  months,  «ffter  which  time 
the  demonstration  may  be  made  onc^ 
per  quarter.  If  a  sample  is  found  to 
contain  any  of  the  foregoing  nitrosamine 
compounds  at  concentrations  greater 
than  those  specified  in  paragraph  (d)(2) 
of  this  section,  the  actions  described  in 
paragraph  (d)(4)  of  this  section  shall  be 
taken,  and  the  de^lonstration  required 
under  paragraph  (d)(2)  of  this  section 
shall  be  made  once  per  month  until  it 
has  been  made  for  all  three  nitrosamine 
compounds  for  six  consecutive  months. 

(4)  If  Sampling  results  show  that  any 
of  the  foregoing  nitrosamine  compounds 
is  present  in  the  process  wastewater  at 
concentrations  greater  than  those 
specified  in  paragraph  (d)(2)  of  this 
section,  the  facility  owner  or  operator 
shall  ensure  that,  within  thirty  days  of 
receiving  written  notification  of  the 
sampling  results,  there  is  no  further 
discharge  of  tube  reducing  spent 
lubricant  wastewater  untO  the  owner  or 
operator 

(i)  Performs  a  subsequent  analysis 
which  demonstrates  that  the 
concentrations  of  the  foregoing 
nitrosamine  compounds  do  not  exceed 
the  levels  specified  in  paragraph  (d)(2) 
of  this  section;  or 

(ii)  Substitutes  a  new  tube  reducing 
lubricant  and  thereafter  complies  with 
the  requirements  of  para^graph  (d)(3)  of 
this  section;  or 

(iii)  Determines  the  source  of  the 
pollutant  whose  concentration  exceeded 
the  level  specified  in  paragraph  (d)(2)  of 
this  section  and  demonstrates  to  the 
satisfaction  of  the  NPDES  issuing 
authority  that  such  source  has  been 
eliminated. 

(5)  The  concentration  limits  specified 
in  paragraph  (d)(2)  of  this  section  apply 
at  the  point  of  discharge  from  the  tube 
reducing  process.  However,  sampling 
after  the  tube  reducing  wastewater  has 
been  commingled  with  other 
wastewaters  is  permitted  if: 

(i)  Any  dilution  caused  by  the"  other 
wastewaters  is  taken  into  account  in 
determining  the  appropriate  (i.e..  lower) 
allowable  discharge  concentration;  and 

(ii)  An  analytical  method  of  sufficient 
sensitivity  is  used  to  measure  the  levels 
of  each  of  the  foregoing  nitrosamine 
compounds  in  the  wastewaters  being 
sampled. 

4.  Section  471.33  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

S  471.33    Nswsourcs  performanca 
i(N8P8). 


(d)  Tube  Reducing  Spent  Lubricant— 
Subpart  C—NSPS.  (1)  There  shall  be  no 
disdiarge  of  process  wastewater 
pollutants  except  as  provided  under 
para^aph  (d)(2)  of  this  section. 

(2)  Process  wastewater  pollutants  - 
may  be  discharged,  with  no  allowance 
for  any  pollutants  disdiarged,  provided 
the  facility  owner  or  operator 
demonstrates,  on  the  basis  of  analytical 
n\ethods  set  forth  in  or  approved 
pursuant  to  40  CFR  Part  136..that  the 
concentrationa  of  nitrosamine 
compounds  in  the  wastewater 
discharged  from  the  tube  reducing 
process  do  not  exceed  0.050  mg/l  of  N- 
nitrosodimethylamine.  0.020  mg/l  of  N- 
nitrosodiphenylamine,  and  0.020  mg/l  of 
N-nitrosodi-n-propylamine. 

(3)  The  demonstration  required  under 
paragraph  (d)(2)  of  this  section  shall  be 
made  once  per  month  until  the 
demonstration  has  been  made  for  all 
three  nitrosamine  compounds  for  six 
consecutive  months,  after  which  time 
the  demonstration  may  be  made  once 
per  quarter.  If  a  sample  is  found  to 
contain  any  of  the  foregoing  nitrosamine 
compounds  at  concentrations  greater 
than  those  specified  in  paragraph  (d)(2) 
of  this  section,  the  actions  described  in 
paragraph  (d)(4)  of  this  section  shaU  be 
taken,  and  the  demonstration  required 
under  paragraph  (d)(2)  of  this  section 
shall  bie  made  once  per  month  until  it 
has  been  made  for  all  three  nitrosamine 
compounds  for  six  consecutive  months. 

(4)  If  sampling  results  show  that  any 
of  the  foregoing  nitrosamine  compoimds 
is  present  in  the  process  wastewater  at 
concentrations  greater  than  those 
specified  in  paragraph  (d)(2)  of  this 
section,  the  facility  owner  or  operator 
shall  ensiue  that,  within  thirty  days  of 
receiving  written  notification  of  the 
sampling  results,  there  is  not  further 
discharge  of  tube  reducing  spent 
lubricant  wastewater  until  the  owner  or 
operator 

(i)  Performs  a  subsequent  analysis 
which  demonstrates  that  the 
concentrations  of  the  foregoing 
nitrosamine  compounds  do  not  exceed 
the  levels  specified  in  paragraph  (d)(2) 
of  this  section;  or 

(ii)  Substitutes  a  new  tube  reducing 
lubricant  and  thereafter  complies  with 
the  requirements  of  paragraph  (d)(3)  'ef 
this  section;  or 

(iii)  Determines  the  source  of  the 
pollutant  whose  concentration  exceeded 
the  level  specified  in  paragraph  (d)(2).of 
this  section  and  demonstrates  to  the 
satisfaction  of  the  NTOES  issuing 
authority  that  such  source  has  been 
eliminated. 

(5)  The  concentration  limits  specified  ■ 
in  paragraph  (d)(2)  of  this  section  apply 
at  the  point  of  discharge  fiom  the  tube 


reducing  process.  However,  sampling 
after  the  tube  reducing  wastewater  has 
been  commingled  with  other 
wastewaters  is  permitted  if: 

(i)  Any  dilution  caused  by  the  other 
wastewaters  is  taken  into  account  in 
determining  the  appropriate  (i.e..  lower) 
allowable  discharge  concentration:  and 

(ii)  An  analytical  method  of  sufficient 
sensitivity  is  used  to  measiue  the  levels 
of  each  of  the  foregoing  nitrosamine 
compounds  in  the  wastewaters  being 
sampled. 
*       ••      *     ■  •     .  • 

5.  Section  471.34  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

§471.34    Pratrsstmant  standards  for 
sxMInQ  souroas  (P8ES). 

(d)  Tube  Reducing  Spent 
Lubrication— Subpart  C—PSES  (1) 
There  shall  be  no  dishaigrof  process 
wastewater  pollutants  except  as 
provided  under  paragraph  (d)(2)  of  this 
section. 

(2)  Process  wastewater  pollutants 
may  be  discharged  with  no  allowance 
for  any  pollutants  discharged,  provided 
the  facility  owner  or  operator 
demonstrates,  on  the  basis  of  analytical 
methods  set  forth  in  or  approved 
pursuant  to  40  CFR  Part  138,  that  the 
concentrations  of  nitrosamine 
compounds  in  the  wastewater 
discharged  from  the  tube  reducing 
process  do  not  exceed  0.050  mg/l  of  N- 
nitrosodimethylamine,  0.020  mg/l  of  N/ 
nitrosodiphenylamine,  and  0.020  mg/l  of 
N-nitrosodi-n-propylamine. 

(3)  The  demonstration  required  under 
paragraph  (d)(2)  of  this  section  shall  be 
made  once  per  month  until  the 
demonstration  has  been  made  for  all 
three  nitrosamine  compounds  for  six 
consecutive  months,  after  which  time 
the  demonstration  may  be  made  once 
per  quarter.  If  a  sample  is  found  to 
contain  any  of  the  foregoing  nitrosamine 
compounds  at  concentrations  greater 
than  those  specified  in  paragraph  (d)(2] 
of  this  section,  the  actions  described  in 
paragraph  (d)(4)  of  this  section  shall  be 
taken,  and  the  demonstration  required 
under  paragraph  (d)(2)  of  this  section 
shall  be  made  once  per  month  until  it 
has  been  made  for  all  three  nitrosamine 
compounds  for  six  consecutive  months. 

(4)  If  sampling  results  show  that  any 
of  the  foregoing  nitrosamine  compounds 
is  present  in  the  process  wastewater  at 
concentrations  greater  than  those 
specified  in  paragraph  (d)(2)  of  this 
section,  the  facility  owner  or  operator 
shall  ensure  that,  within  thirty  days  of 
receiving  written  notification  of  the 
sampling  results,  there  is  not  furdier 
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diwhaigp  ol  tube  radacing  speat 
lubrieaat  waslewaier  uirtii  the  owner  or 
operator 

(i)  Performs  a  tuhaaqiiBBl  i 
which  demanstrmtM  thai  tlMt 
conopnlrations  of  \tm  fatey  ing 
nitraeamiBfr  comfKumd*  do  aot  exceed 
the  leveis  gperified  in  paragraph  {dM^l 
of  this  sectkuK  or 

(ii]  Subatitules  a  new  tube  ledHoag 
lubrieaat  and  thereafter  comptics  with 
the  requirements  of  para^rafrfi  f4(31  of 
this  section;  or 

(iii)  Determines  the  source  of  the 
pollutant  whose  concentration  exceeded 
the  level  specified  in  paragraph  (4X2]  of 
this  secti<H)  and  desfionstrates  to  the 
satisfaction  of  the  POTW  control 
authority  that  such  source  has  beeo 
eliminated. 

(5)  The  concentration  Omits  specified 
in  paragraph  (d)(21  of  this  section  apply 
at  the  point  of  discharge  horn  the  tube 
reducing  process.  However,  sampifng 
after  the  tube  leduclug  wastewater  has 
been  commingled  with  other 
wastewaters  is  pei  nutted  if: 

(i)  Any  dilution  caused  by  the  otter 
wastewateis  is  taken  into  account  in 
detemrinmgtbe  sppropriate  (i.e..  krwer) 
auowabfo  <fiseharge  coiKentratioD;  and 

(ii)  An  analytierf  method  of  sufficient 
sensitivify  is  used  to  meamirft  the  levels 
of  each  of  the  fiotegoing  aitrosamine 
compounds  in  the  wast^^waters  being 
sampled. 
*        *        •       «       • 

6.  Section  471.3S  is  amended  by 
revising  paragraph  (cQ  to  read  as 
follows: 

9471.35 


(d)  Tube  RBdueiag  Spent  Labrieant— 
Subpart  C—PSNS.  (1}  There  shall  be  no 
discharge  of  procaaa  wastewater 
pollalaots  except  as  pcovided  imder 
paragr^h  (dK2)  of  this  scctioa. 

(2)  Piecesa  wastewater  peUntanta 
nay  ha  diadiarged,  with  no  aUowance 
for  any  poUotaDts  disdiaiged.  provided 
the  facility  owner  or  operator 
demooatratcs.  on  the  bans  of  malytical 
methods  set  forth  in  or  approved 
pursaant  to  40CFR  Part  136.  that  ^ 
conceslrations  of  nttrosaraine 
compoiiDds  in  the  wastewater 
diaehaiyed  from  the  tube  reducuig 
procaaa  do  aot  exceed  0.060  a^l  of  N- 
nitioaodinethylBnune;  0.900  mg/l  of  N- 
nittnendiphonytasaine.  and  OiOao  sag/l  of 
N-nitroaodi-A-pBopylaafunc. 

(3)  The  danoostratioB  required  under 
paragraqph  (dK21  of  this  section  shall  be 
made  once  per  aionth  aatil  the 
denoBstration  has  beoi  asade  for  all 
three  aitvosaoiiBe  cosapottods  for  six 
consecutive  OMnthSr  alter  wluch  ^me 


the  demoostiBtianinay  be  mads  once 
per  quarter.  If  a  sample  is  found  to 
contain  any  of  the  ioragotng  otttosamine 
compounds  at  ooneentralioae  greater 
than  those  spariBad  m  paiagnph  (d)(2) 
of  thia  sectioiiw  dtt  actkns  deaoJked  in 
paiagpapb  (dK^  rf  Aia  saetioB  shaQ  be 
taken,  and  dM  deaunetcation  required 
under  paragia|di  fdif^  of  dris  section 
shaH  be  sMde  oBoe  per  awadi  until  it 
has  been  a»dt  far  idl  tfasee  nlhrosamine 
compoiinde  for  six  cimsacotive  moelhs. 

(4)  If  saiiipBag  results  show  (hat  any 
of  the  foregoing  nitFosamine  cmnpoonds 
is  present  hi  tin  process  wastewater  at 
concentrations  greater  than  tfiose 
specified  in  paragraph  fd)(2>  of  this 
see&OR,  the  facility  owner  ot  operator 
shall  ensure  that  wfthin  thirty  days  of 
reeeivinf  written  notification  of  the 
sampiiBgresaits,  there  is  not  fcirtber 
discharge  of  tube  redudng  spent 
lubricant  wastewater  untfl  the  owner  or 
operator: 

(f)  l^rfbnns  a  snbsequent  analysis 
which  demonstrates  that  the 
concentrations  of  the  tbregofng 
nitrosamine  compounds  do  not  exceed 
the  levels  specified  in  paragraph  (dlt2) 
of  this  section;  or 

(u)  Substitutes  a  new  tube  reducing 
lubricant  and  thereafter  oomplies  wiUi 
the  requirements  of  paragrsp^  C<Q(31  of 
this  section;  or 

(iii}  Determines  the  sovce  of  the 
poOatant  whose  concentration  exceeded 
the  leva!  specified  in  paragraph  (d)(2)  of 
this  sectioo  and  demmistrates  to  the 
satisfaction  of  the  POTW  cantrol     . 
authority  that  sudi  source  bas  been 
eliminated. 

[5i  The  coftcentratioB  hmils  specified 
in  pera^aph  (d)(2)  of  this  aectioo  apply 
at  the  peiat  of  discharge  from  the  tube 
redudng  pnceaa.  However,  sampling 
after  the  tube  reducing  wastewater  bas 
been  coBuniagled  «nth  other 
wastewaters  is  permitted  if: 

(i)  Ai^  ddutioa  caaaed  by  the  i^ier 
wastewaters  ia  takan  nto  account  in 
determining  the  ^ipiapriate  (le..  lower) 
allowable  djarherge  OMcentration;  and 

(5)  An  analytical  aaediod  of  sufficient ' 
sensitivity  is  used  to  meesure  tke  levels 
of  each  of  the  foregoing  nitroscuntne 
compounds  in  the  wastewaters  being 
sampled. 

*        *        •        •        • 

7.  Section  471.91  is  amended  by 
revising  pus^aph  (gl  to  read  as 
follows: 


1471.91 


(BPTV 


(g)  Tube  Stducwg  ^aeat  Lubncont —  • 
Subpart  t—VT.  (1}  There  sheU  be  no 
dische^geof  peecess  woalewetei 
pollataata  except  ae  psevlihd  nader 
pa^fgiapk  (gi^)'  off  dds  section. 

(2)  ftocess  westawater  peUutants 
may  be  dfachargeA  with  eoallowance 
for  amy  poiotoate  deeharged.  provided 
the  fSedily  oamec  er  eperetor 
demoneiratae.  oa  the  basis  of  analyti^ia) 
methode  set  iorA  as  er  approved 
purseant  to  40  €^R  PSrt  138,  thet  the 
concealialions  of  uiduauniiue 
compounds  in  the  wastewater 
discharged  firom  die  tehe  reducing 
process  do  not  exceed  0.050  mg/l  of  N- 
nitiesodimethylamine,  0.020  mg/I  of  N- 
nitrosodiphenylamine,  and  0.020  mg/l  of 
N-nitrosodi-n-propj^amine. 

(3)  The  demons li  atkin  pe<)a{red  under 
para^vph  (g)(2)  of  thfe  section  diall  be 
made  once  per  month  until  (he 
demonstration  has  been  made  for  all 
three  nrtiosamine  compounds  for  six 
consecutive  months.,  after  which  time 
the  demonstration  may  be  made  once 
per  quarter.  If  a  sample  Is  found  to 
contain  any  of  the  foregoing  nitrosamine 
compounds  at  concentrations  greater 
than  those  specified  ia  paragraph  (g)(2) 
of  this  section,  the  actions  described  in 
paragss^h  (g)(4)  of  this  section  shall  be 
taken,  and  the  deraonstraffon  required 
under  paragraph  (g)(2)  of  this  section 
shaA  be  made  once  per  month  until  it 
has  been  made  for  all  three  nitrosamine 
compoonds  for  six  consectiMve  months. 

(4)  If  aampling  resuUs  shsw  thai  any 
0^  the  fotegoiag  nitrosamine  compooitds 
is  present  in  the  process  wastewater  at 
concentrations  peater  than  those 
specified  in  para^^h  (g)(4  of  this 
section,  the  faei&ty  owaer  or  operator 
shall  ensure  that,  within  thirty  d^s  of 
receiving  written  notification  of  the 
sampling  results,  diere  is  aot  further 
discharge  of  tube  reducing  spent 
lubricffiit  wastewater  antfl  the  owner  or 
operator 

(i)  Performs  a  subseqaent  analy^ 
which  demonstrates  that  the 
concentrations  of  the  foregaiag 
nitrosaatine  compounds  do  not  exceed 
the  levels  specified  in  para^aph  (g)(2)  of 
this  section;  or 

(ii)  Sebstitutes  a  new  tube  reducing 
lubricant  and  thereafter  complies  with 
the  requirements  of  para^aph  C^(3)  of 
this  sactiea:  or 

(iii)  Determines  the  source  of  the 
pollutant  whose  concentration  exceeded 
the  level  specified  in  paaa^aph  (gK^  of 
this  section  and  dsnsonsttates  to  the 
satisfaction  of  the  NPDES  issuing 
authority  that  such  source  has  been 
eliminated^ 

(5)  The  concentration  linfls  specified 
in  paragraph  (g)(2)  of  this  section  apply 


at  the  point  of  dischaige  from  the  tube 
redudng  process.  However,  sampling 
after  the  tube  reducing  wastewater  has 
been  conuningied  with  other 
wastewaters  is  permitted  if: 

p)  Any  dilution  caused  by  the  other 
wastewaters  is  taken  into  account  in 
determining  the  appropriate  (i.e.,  lower) 
allowable  ^sdtaige  concentration;  and 

(ii)  An  analytical  method  of  sufficient 
sensitivity  is  used  to  measure  the  levels 
of  each  of  the  foregoing  nitrosamine 
compounds  in  the  wastewaters  being 
sampled. 
•        *        •        •        • 

8.  Section  471.92  is  amended  by 
revising  paragraph  (g)  to  read  as 
follows: 


§471:92 
the 
by  the 


ClW—ni  111— OIW  rVprSMniMIQ 


ofthebeetavaNaMe 

aconomlcaHy  ecMevalila  (BAT). 


(g)  Tube  Redudng  Spent  Lubriccmt— 
Subpart  I— BAT.  (1)  There  shall  be  no 
discharge  of  process  wastewater 
poDutanta  except  as  provided  under 
paragraph  (g)(2)  of  this  section. 

(2)  Process  wastewater  pollutants 
may  be  discharged,  with  no  allowance 
for  any  pollutants  discharged,  provided 
the  facility  owner  or  operator 
demonstrates,  on  the  basis  of  analytical 
methods  set  forth  in  or  approved 
pursuant  to  40  CFR  Part  138,  that  the 
concentrations  of  nitrosamine 
compounds  In  the  wastewater 
discharged  fiom  the  tube  reducing 
process  do  not  exceed  0.050  mg/l  of  N- 
nitrosodimethylamine,  0.020  mg/l  of  N- 
nitiosodiphenylamlne.  andOj020  mg/I  of 
N-nitrosodi-n-propytamine. 

(3)  The  demonstration  required  under 
paragraph  (gX2)  of  this  section  shall  be 
made  once  per  month  until  the 
demonstration  has  been  msde  for  all 
three  nitrosamine  compounds  for  six 
consemitive  months,  after  which  tiine 
the  demonstration  may  be  made  once 
per  quarter.  If  a  sample  is  found  to 
contain  any  of  the  foregoing  nitrosamine 
compoonds  at  concentrations  greater 
than  those  specified  in  paragraph  (g)(2) 
of  this  section,  die  actions  described  in 
paragraph  (g)(4)  of  this  section  shall  be 
taken,  and  the  demonstration  required 
under  paragraph  (g)(2)  of  this  section 
shall  b«  made  once  per  month  until  it 
has  been  made  for  all  three  nitrosamine 
compounds  for  six  consecutive  months. 

(4)  If  sampling  results  show  that  any 
of  the  foregoing  nitrosamine  compounds 
is  present  in  the  process  wastewater  at 
concentrations  greater  than  those 
specified  in  paragraph  (g)(2)  of  this 
section,  the  facility  owner  or  operator 
shall  ensure  that,  within  thirty  days  of 
receiving  written  notification  of  the  ~ 


samplingresults.  there  is  not  further 
discharge  of  tube  reducing  spent 
lubricant  Vrastewater  until  the  owner  or 
operatoR 

(i)  Perfonns  a  subsequent  analysis 
which  demonstrates  that  the 
concentrations  of  the  foregoing 
nitrosamine  compounds  do  not  exceed 
the  levels  specified  in  paragraph  (g)(2)  of 
this  section:  or 

(ii)  Substitutes  a  new  tube  reducing 
lubricant  and  thereafter  complies  with 
the  requirements  of  paragraph  (gK3]  of 
this  section;  or 

(iii)  Determines  the  source  of  the 
poHutant  whose  concentration  exceeded 
the  level  specified  in  paragraph  (g)(2)  of 
this  section  and  demonstrates  to  the 
satisfaction  of  the  NPDES  issuing 
authority  that  such  source  has  been 
eliminated. 

(5)  The  concentration  Umits  specified 
in  peragraph  (g)(2)  of  this  section  apply 
at  the  point  of  discharge  from  the  tube 
reducing  process.  However,  sampb'ng 
after  the  tube  reducing  wastewater  has 
been  coauningled  with  other 
wastewaters  is  permitted  if: 

(i)  Any  dilution  caused  by  the  other 
wastewaters  is  taken  into  account  in 
determining  the  appropriate  (i.e.,  lower) 
allowable  discharge  concentration;  and 

(ii)  An  analytical  method  of  sufficient 
sensitivity  is  used  to  measure  the  levels 
of  eedi  of  the  foregoing  nitrosamine 
compounds  in  the  wastewaters  being 
sampled. 
*        *        •        *        *       « 

9.  Section  471.93  is  amended  by 
revising  paragraph  (g)  to  read  as 
follows: 


§471.93    Wear eource pertonnance 
standarda^lSPS). 

***** 

(g)  Tube  Reducing  spent  Lubricant — 
Subpart  I— NSPS. 

(1)  There  shall  be  no  discharge  of 
process  wastewater  pollutants  except  as 
provided  under  paragraph  (g)(2)  of  this 
section. 

(2)  Process  wastewater  pollutants 
may  be  discharged,  with  no  aHowance 
for  any  pollutants  discharged,  provided 
the  faciUty  owner  or  operator 
demonstrates,  en  the  basis  of  analytical 
methods  set  forth  in  or  approved 
pursoant  to  40  CFR  Part  136,  that  the 
concentrations  of  nitrosamine 
compounds  in  the  wastewater 
discharged  from  the  tube  reducing 
process  do  not  exceed  0.050  mg/l  of  N- 
nitrosodimethylamine,  0.020  mg/l  of  N- 
nitrosodiphenylamine,  and  0.020  mg/l  of 
N-nitrosodi-n-propylamine. 

(3)  The  demonstration  required  under 
paragraph  (g)(2)  of  this  section  shall  be 
made  once  per  month  until  the 
demonstration  has  been  made  for  all 


three  nitrosaraine  compoends  for  six 
consecutive  months,  after  which  time 
the  demonstration  may  be  made  once 
per  quarter.  If  a  sample  is  found  to 
contain  any  of  the  foregomg  nitrosoBine 
compounds  at  concentrations  greater 
than  those  specified  in  paragraph  (g)(2) 
of  this  sectioa  the  actions  described  in 
paragraph  (gK4)  of  this  section  shall  be 
taken,  and  the  demonstration  required 
under  paragraph  (g)(2)  of  this  section 
shall  bie  made  once  per  month  until  it 
has  been  made  for  all  three  nitrosamine 
compounds  for  six  consecutive  months. 

(4)  If  semphng  results  show  that  any 
of  the  foregoing  nitrosamine  compounds 
is  present  in  the  process  wastetvater  at 
concentrations  greater  than  those 
specified  in  para^aph  (gM2)  of  this 
section,  the  facility  owner  or  operator 
shall  ensure  that  within  thirty  days  of 
receiving  written  notification  of  the 
sampling  results,  there  ia  not  further 
discharge  of  tube  reducing  spent 
lubricant  wastewater  until  the  owner  or 
operator: 

(i)  I^rforais  a  subsequent  analysis 
which  demonstrates  that  the 
concentrations  of  the  foregoing 
nitrosanune  compounds  do  not  exceed 
the  levels  specified  in  paragraph  (gK2)  of 
thaa  sectioo;  or 

pi)  Substitutes  a  new  tube  reducing 
lubrKant  and  thereafter  complies  widi 
the  requirements  of  paragraph  (g)(3)  of 
this  section;  or 

(iii)  Determines  the  source  of  the 
poHutant  whose  concentration  exceeded 
the  level  specified  in  para^aph  (g)(2]  of 
this  section  and  demonstrates  to  the 
satisfaction  of  the  NPDES  issuing 
authority  that  such  source  has  been 
eliminated. 

(5)  The  concentratioa  limits  specified 
in  para9«{di  (g)(2)  of  diis  section  apply 
at  the  point  of  dischaige  from  the  tube 
reducing  process.  However,  sampling 
after  the  tube  reducing  wastewater  has 
been  commingled  with  other 
wastewaters  is  permitted  if: 

(i)  Any  dilution  caused  by  the  other 
wastewaters  is  taken  into  account  in 
determining  the  appropriate  (i.e.,  lower) 
allowable  discharge  concentration;  and 

(ii)  An  analytical  method  of  sufficient 
sensitivity  is  used  to  measure  the  levels 
of  eech  of  the  foregoing  nitrosamine 
compounds  in  the  wastewaters  being 
sampled. 
*        *        •        •        • 

10.  Section  471.94  is  amended  by 
revising  paragraph  (g)  to  read  as 
follows: 

§  471.94    Pietieatment  standards  lor 
existing  sources  (PSES). 


I  •  . 
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(g)  Tiibe  Reducing  Spent  Lubricant — 
Sul^Mrt  f—PSES.  (1)  There  shall  be  no 
discharge  of  process  wastewater 
pollutants  except  as  provided  under 
paragraph  (g)(2)  of  tlUs  section. 

(2)  Process  wastewater  pollutants 
may  be  discharged,  with  no  allowance 
for  any  pollutants  discharged,  provided 
the  facility  owner  or  operator 
demonstrates,  on  the  basis  of  analytical 
methods  set  forth  in  or  approved 
pursuant  to  40  CFR  Part  138.  that  the 
concentrations  of  nitrosamine 
compounds  in  the  wastewater 
discharged  from  the  tube  reducing 
process  do  not  exceed  aoso  mg/1  of  N- 
nitrosodimethylamine,  0.020  mg/1  of  N- 
nitrosodiphenylamine,  and  0.020  mg/1  of 
N-nitrosodi-n-propylamine. 

(3)  The  demonstration  required  under 
paragraph  (a)(2)  of  this  section  shall  be 
made  once  per  month  until  the 
demonstration  has  been  made  for  all 
three  nitrosamine  compounds  for  sbc 
consecutive  months,  after  which  time 
the  demonstration  may  be  made  once 
per  quarter.  If  a  sample  is  found  to 
contain  any  of  the  foregoing  nitrosamine 
compounds  at  Goocentrations  greater 
than  those  specified  in  paragraph  (g)(2) 
of  this  section,  the  actions  described  in 
paragraph  (g)(4)  ot  this  section  shall  be 
taken,  and  the  demonstration  required 
under  paragraph  (g)(2)  of  this  section 
shall  be  made  once  per  month  until  it 
has  been  made  for  all  three  nitrosamine 
compounds  for  six  consecutive  months. 

(4)  If  sampling  results  show  that  any 
of  the  foregoing  nitrosamine  compounds 
is  present  in  the  process  wastewater  at 
concentrations  greater  than  those 
specified  in  paragraph  (g)(2)  of  this 
section,  the  facility  owner  or  operator 
shall  ensure  that,  within  thirty  days  of 
receiving  written  notification  of  the 
sampling  results,  there  is  no  further 
discharge  of  tube  reducing  spent 
lubricant  wastewater  until  the  owner  or 
operator 

(i)  Performs  a  subsequent  analysis 
which  demonstrates  that  the 
concentrations  of  the  foregoing 
nitrosamine  compounds  do  not  exceed 
the  levels  specified  in  paragraph  (g)(2)  of 
this;  or 

(ii)  Substitutes  a  new  tube  reducing 
lubricant  and  thereafter  complies  with 
the  requirements  of  paragraph(g)(3)  of 
this:  or  . 


(iii)  Determines  the  source  of  the 
pollutant  whose  concentration  exceeded 
the  level  specified  in  paragraph  (g)(2)  of 
this  section  and  demonstrates  to  the 
satisfaction  of  the  POTW  control 
authority  that  such  source  has  been 
eliminated. 

(5)  The  concentration  limits  specified 
in  paragraph  (g)(2)  of  this  section  apply 
at  the  j>oint  of  discharge  from  the  tube 
reducing  process.  However,  sampling 
after  the  tube  reducing  wastewater  has 
been  commingled  with  other 
wastewaters  is  permitted  i£. 

(i)  Any  dilution  caused  by  the  other    - 
wastewaters  is  taken  into  account  in 
determining  the  appropriate  (i.e..  lower) 
allowable  discharge  concentration:  and 

(ii)  An  analytical  method  of  sufficient 
sensitivity  is  used  to  measure  the  levels 
of  each  of  the  foregoing  nitrosamine 
compounds  in  the  wastewaters  being 
sampled. 

•  •       •       •       • 

11.  Section  471.95  is  amended  by 
revising  paragraph  (g)  to  read  as 
follows: 

§471.96    PretreatmentstandanlsfbrMW 
•ourc«e(PSNS). 

•  •        *        •        • 

(g)  Tube  Reducing  Spent 
Lubrication— Subpart  C—PSNS.  (1) 
There  shall  be  no  disharge  of  process 
wastewater  pollutants  except  as 
provided  under  paragraph  (g)(2)  of  this 
section.         > 

(2)  Process  wastewater  pollutants 
may  be  discharged,  with  no  allowance 
for  any  pollutants  discharged,  provided 
the  facility  owner  or  operator 
demonstrates,  on  the  basis  of  analytical 
methods  set  forth  in  or  approved 
pursuant  to  40  CFR  Part  136.  that  the 
concentrations  of  nitrosamine 
compounds  in  the  wastewater 
discharged  from  the  tube  reducing 
process  do  not  exceed  0.050  mg/1  of  N- 
nitrosodimethylamine,  0.020  mg/1  of  N/ 
nitrosodiphenylamine,  and  0.020  mg/l  of 
N-iutrosodi-n-propylamine. 

(3)  The  demonstration  required  under 
paragraph  (d)(2)  of  this  section  shall  be 
made  once  per  month  until  the 
demonstration  has  been  made  for  all 
three  nitrosamine  compounds  for  six 
consecutive  months,  after  which  time 
the  demonstration  may  be  made  once 
per  quarter.  If  a  sample  is  found  to 


contain  any  of  the  foregoing  nitrosamine 
compounds  at  concentrations  greater 
than  those  specified  in  paragraph  (g)(2) 
of  this  section,  the  actions  described  in 
paragraph  (g)(4)  of  this  section  shall  be 
taken,  and  the  demonstration  required 
under  paragraph  (g)(2)  of  this  section 
shall  be  made  once  per  month  until  it 
has  been  made  foF-all  three  nitrosamine 
compounds  foe  sixconseeottve  months. 

(4)  If  sampling  results  show  that  any 
of  the  foregoing  nitrosamine  compounds 
is  present  in  the  process  wastewater  at 
concentrations  greater  than  those 
specified  in  paragraph  (g)(2)  of  this 
section,  the  facility  owner  or  opeator 
shall  ensure  that,  within  thirty  days  of 
receiving  written  notification  of  the 
sampling  results,  there  is  not  further  - 
discharge  of  tube  reducing  spent 
lubricant  wastewater  until  the  owner  or 
operator 

(i)  Performs  a  subsequent  analysis 
which  demonstrates  that  the 
concentrations  of  the  foregoing 
nitrosamine  compounds  do  not  exceed 
the  levels  specified  in  paragraph  (g)(2)  of 
this  sectidn;  or 

(ii)  Substitutes  a  new  tube  reducing 
lubricant  and  thereafter  complies  wiUi 
the  requirements  of  paragraph  (g)(3)  of 
this  section:  or 

(iii)  Determines  the  source  of  the 
pollutant  whose  concentration  exceeded 
the  level  specified  in  paragraph  (g)(2)  of 
this  section  and  demonstrates  to  the 
satisfaction  of  the  POTW  control 
authority  that  such  source  has  been 
eliminated. 

(5)  The  concentration  limits  specified 
in  paragraph  (g)(2)  of  this  section  apply 
at  the  point  of  discharge  from  the  tube 
reducing  process.  However,  sampling 
after  the  tube  reducing  wastewater  has 
been  commingled  with  other 
wastewaters  is  permitted  if: 

(i)  Any  dilution  caused  by  the  other 
wastewaters  is  taken  into  account  in 
determining  the  appropriate  (i.e.,  lower) 
allowable  discharge  concentration;  and 

(ii)  An  analytical  method  of  sufficient 
sensitivity  is  used  to  measure  the  levels 
of  each  of  the  foregoing  nitrosamine 
compounds  in  the  wastewaters  being 
sampled  ' 

•       •       *       •       • 

[FR  Doc.  88-12958  Filed  6-8-88;  8:45  am]         , ' 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

OffiM  of  Human  Devetopmant 
Sarvicas 


(Program  Aimouncamant  No.  13612-891] 

AdmMatration  for  Nativa  Americana; 
AvaiabWty  of  Financial  Aaatatanca 

AOeiCV:  Administration  for  Native 
Americans  (ANA).  Office  of  Human 
Development  Services  (OHDS), 
Department  of  Health  and  Human 
Services. 

action:  Announcement  of  availability  of 
competitive  financial  assistance  for 
American  bidian,  Native  Hawaiian,  and 
Native  American  Pacific  Islanders  social 
and  economic  development  projects. 


:  The  Administration  for 
Native  Americans  aimounces  the 
availability  of  fiscal  year  1989  funds  for 
social  and  economic  development 
projects.  Financial  assistance  provided 
by  ANA  is  designed  to  strengthen  the 
self-sufficiency  of  Native  American 
tribes  and  organizations  through  the 
support  of  both  social  and  economic 
development  projects  and  the 
strengthening  of  local  governance 
capabilities. 

DATES:  The  closing  dates  for  receipt  of 
applications  are  October  14. 198a 
February  10. 1989  and  May  26, 1989. 
RM  FmrTHEN  INRMMATION  CONTACT: 
Lucille  Dawson  (202)  245-7727  or 
Dwauie  LeBeau  (202)  245-7714. 
Administration  for  Native  Americans, 
Office  of  Human  Development  Services, 
Department  of  Health  and  Human 
Services.  330  Independence  Avenue. 
SW..  Washmgton.  DC  20201-0001. 
SUTPLCMENTAIIV  MRMMATWN 
A.  Introduction  and  Program  Purpose 

The  purpose  of  this  program 
announcement  is  to  announce  the 
availability  of  financial  assistance  to 
promote  self-sufficiency  for  Indian 
Tribes  and  American  Indian,  Native 
Hawaiian,  and  Native  American  Pacific 
Islanders  groups  through  support  of 
local  governance,  as  well  as  social  and 
economic  development  projects.  Funds 
will  be  awarded  under  section  803(a)  of 
the  Native  American  Programs  Act  of 
1974.  as  amended.  Pub.  L  93-644. 88 
Stat  2324,  42  U.S.C.  2991b. 

Proposed  projects  will  be  reviewed  on 
a  competitive  basis  against  the 
evaluation  criteria  in  this 
announcement. 

The  purpose  of  the  financial 
assistance  provided  by  the 
Administration  for  Native  Americans 
(ANA)  under  the  Native  American 


Programs  Act  (the  Act)  is  to  promote 
social  and  eoonomic  self-sufficiency  for 
American  Indians.  Alaska  Natives. 
Native  Hawaiians.  and  Native  American 
Pacific  Islanders  (American  Samoan 
Natives  and  indigenous  peoples  of 
Guam  and  the  Commonwealth  of  the 
Northern  Mariana  Islands). 

ANA  believes  that  responsibiUty  for 
achieving  self-sufficiency  rests  with  the 
governing  bodies  of  Indian  tribes  and  in 
the  leadership  of  Native  American 
groups.  The  development  of  self- 
sufficiency  requires  strengthening 
governmental  responsibilities,  economic 
progress,  and  improvement  of  social 
systems  which  protect  and  enhance  the 
health  and  well-being  of  individuals. 
famiUes  and  communities. 

Achievement  of  self-sufficiency  is 
based  on  the  community's  ability  to 
plan,  organize,  and  direct  resources  in  a 
comprehensive  manner  to  achieve  long- 
range  community  goals.  ANA  bases  its 
program  and  policy  initiatives  on  the 
following  three  program  goals: 

(1)  Governance:  To  assist  tribal 
governments.  Native  American 
institutions,  and  local  leadership  to 
exercise  local  control  and  decision- 
making over  their  resources. 

(2)  Economic  Development:  To  foster 
the  development  of  stable,  diversified 
local  economies  and  economic  activities 
which  will  provide  jobs,  promote 
economic  well-being,  and  reduce 
dependency  on  pubUc  funds  and  social 
services. 

(3)  Social  Development:  To  support 
local  access  to,  control  of,  and 
coordination  of  services  and  programs 
which  safeguard  the  healtii  and  well- 
being  of  people,  and  which  are  essential 
to  a  thriving  and  self-sufficient 
community. 

To  accomplish  these  goals,  ANA 
supports  tribal  governments  and  other 
Native  American  organizations  in  the 
development  and  implementation  of 
community-based,  long-term  governance 
and  social  and  economic  development 
strategies  (SEDS)  aimed  at  promoting 
the  self-sufficiency  of  their  own 
communities.  This  approach  is  based  on 
two  fundamental  principles: 

(1)  The  local  community  and  its 
leadership  are  responsible  for 
determining  their  own  goals,  setting 
priorities,  and  planning  and 
implementing  programs  aimed  at 
achieving  those  goals;  the  unique  mix  of 
socio-economic,  political,  and  cultural 
factors  involved  in  each  community 
makes  such  self-determination 
necessary;  the  local  community  is  in  this 
best  position  to  apply  its  own  cultural 
political,  and  socio-economic  values  in 
deciding  on  long-term  strategies  and 
programs. 


(2)  Economic  and  social  development 
are  interrelated,  and  develomnent  in  one 
area  should  be  balanced  with 
development  in  the  other  in  or^er  to 
enhance  self-sufficiency.  Without  a 
careful  balance  of  the  two,  the 
community's  development  efforts  may 
be  jeopardized.  Expansion  of  social 
services,  without  providing 
opportunities  for  employment  and 
economic  development,  may  lead  to 
greater  dependency.  Conversely, 
inadet)uate  social  services  can  seriously 
impede  productivity  and  economic 
development 

B.  Proposed  Prefects  To  Ba  Funded 

The  fundamental  task  which  Native 
American  communities  face  is 
developing  enduring  social  and 
economic  strategies  in  keeping  with 
local  goals,  resources,  and  cultural 
values.  ANA  is  interested  in  assisting 
local  communities  in  the  implementation 
of  projects  that  are  a  part  of  long-range 
strategies  to  achieve  social  and 
economic  self-sufficiency.  ANA  expects 
its  applicants  to  have  undertaken  a  long- 
range  planning  process  that  addresses 
the  community's  development  and 
encourages  social  and  economic  growth 
for  the  community.  Such  long-range 
planning  must  consider  the  maximum 
use  of  available  resources,  directing 
those  resources  at  opportunities  and 
addressing  issues  that  hinder  progress. 

ANA  encourages  aiq)licant8  to 
consider  innovative  approaches  to 
achieve  the  specific  governance  and 
social  and  economic  goals  of  the 
community,  and  to  use  non-ANA 
resources  including  human,  natural,  and 
financial  ones  to  strengthen  and 
broaden  the  proposed  project's  impact 
in  the  community. 

All  projects  funded  by  ANA  must  be 
complete,  self-sustaining  or  supported 
with  other  than  ANA  funds  at  the  end  of 
the  project  period.  ANA's  funding  of 
specific  projects  is  not  for  those 
programs  which  operate  indefinitely  or 
have  need  for  ANA  funding  on  a      . 
recurring  basis. 

Goal  1:  Governance.  Effective 
governance  is  a  necessary  foundation 
and  condition  for  social  and  economic 
development  of  Indian  tribes  and  Native 
American  groups.  Efforts  to  achieve 
effective  governance  include:  (1) 
Strengthening  the  effectiveness  of  tiibal 
governments;  (2)  increasing  the  ability  of 
tribes  and  Native  American  groups  and 
organizations  to  plan,  develop,  and 
administer  a  comprehensive  program 
supportive  of  community  social  and 
eoHiomic  self-sufficiency:  and  (3) 
increasing  awareness  of  die  legal  rights 
.  and  benefits  to  which  Native  Americans 


are  entided.  either  by  virtue  of  treaties, 
the  Federal  trust  relationship,  legislative 
authority,  or  as  citizens  of  the  United 
States. 

Under  the  governance  goat,  ANA 
strongly  encourages  tribal  councils  and 
other  governing  bodies  to  strengthen 
and  streamline  their  institutional 
management  in  order  to  develop  and 
implement  social  and  economic 
development  strategies  and  to  improve 
the  day-to-day  management  of 
programs.  By  improving  sudi 
capabihties,  Indian  Tribes  and  Native 
American  groups  can  better  define  and 
achieve  the  goals  of  their  people  and' 
promote  greater  efficiency  and 
effectiveness  in  the  use  of  available 
resources. 

Goal  2:  Economic  development  is  the 
long-term  mobilization  and  management 
of  economic  resources  to  achieve  a 
diversified  economy  characterized  by 
Widespread  distribution  of  economic 
resources,  services,  and  benefits; 
participation  of  community  members  in 
the  productive  activities  and  economic 
investments  of  thexommunity;  and 
pursuit  of  economic  interests  in  ways 
that  balance  economic  gain  writh  social 
development. 

Goals:  Social  Development  is  the 
mobilization  and  management  of 
resources  for  the  social  benefit  of 
community  members,  and  involves  the 
establishment  of  institutions,  systems, 
and  practices  that  contribute  to  the 
social  environment  desired  by  the 
community.  This  includes  the    I 
development  of.  access  ta  and  local 
control  over  the  institutions  that  protect 
the  health  and  welfare  of  individuals 
and  famiUes,  and  preserve  the  values, 
language,  and  culture  of  the  community. 

Building  on  the  foundation  of  strong 
local  governance,  ANA  expects  tribal 
governments  and  other  Native  American 
organizations  to  move  toward 
coordinated  and  balanced  development 
and  implementation  of  social  and . 
economic  development  strategies.  Hiese 
interrelated  strategies  should  cooniinate 
and  direct  all  resources  (Federal  and 
non-Federal)  toward  locally  determined 
priorities,  and  affect  that  community 
and  its  members  in  ways  that  promote 
greater  economic  and  social  self- 
sufficiency.  In  addition,  these  strategies 
should  provide  an  independent  source  of 
revenue  to  the  community  which  will 
assist  the  applicant  in  decreasing 
dependency  on  public  funds. 

C  QigiUa  Applicants 

The  following  organizations  which  are 
NOT  current  grantees  of  ANA  are 
eligible  to  apply  for  a  grant  award  under 
this  announcement: 

•  Federally  recognized  Indian  Tribes; 


•  Consortia  of  Indian  Tribes; 

•  Incorporated  non-Federally 
recognizediTribes; 

•  Incorporated  non-profit  multi- 
purpose community-based  Indian 
organizations; 

•  Urban  Indian  Centers; 

•  Incorporated  non-profit  Native 
Hawaiian  ocganizations; 

•  National  or  regional  incorporated 
non-profit  Native  American 
organizations  with  Native  American 
community-specific  objectives 

•  Non-pront  incorporated  Native 
American  Pacific  Islander  organizations 
whose  primary  purpose  is  serving  the 
indigenous  peoples  of  Giiam,  American 
Samoa,  or  the  Commonwealth  of  the 
Northern  Mariana  Islands.  The 
populations  served  may  be  located  on 
these  islands  or  in  the  United  States. 
Funding  for  Native  American  Pacific 
Islanders  projects  is  subject  to  the 
availability  of  specific  appropriations 
during  FY  1989. 

With  the  exception  of  Alaska  Native 
grantees,  current  grantees  of  ANA 
whose  project  period  terminates  in 
Fiscal  Year  1989  (October  1, 1988— 
September  30, 1989)  are  also  eligible  to 
apply.  (The  Project  Period  is  noted  in 
Block  9  of  the  "Financial  Assistance 
Award".)  This  program  announcement 
does  not  apply  to  current  grantees  with 
multi-year  projects  when  applying  for 
continuation  funding  for  their  second  or 
third  budget  periods. 

Alaska  Native  applicants  are  not 
eligible  under  this  pro-am 
annoimcement  because  a  separate 
program  announcement  for  Fiscal  Year 
1989  funding  will  be  pubUshed 
specifically  for  Alaska  Native 
applicants. 

0.  Available  Funds 

Approximately  $15  million  of  financial 
assistance  is  available  under  this 
program  announcement  for  American 
Indian  and  Native  Hawaiian  projects. 

Up  to  $500,000  is  available  under  this 
announcement  for  Native  American 
Pacific  Islanders  projects,  subject  to  the 
availabihty  of  specific  appropriations, 
as  provided  for  in  section  816(c)  of  the 
Native  American  Programs  Act  of  1974, 
as  amended. 

Each  tribe  or  Native  American 
organization  is  eligible  to  receive  no 
more  than  one  grant  award  under  tiiis 
announcement 

E.  Multi-Year  Projects 

Applicants  may  apply  for  projects  of 
up  to  36  months  duration.  A  multi-year 
project  one  extending  more  than  12 
months,  affords  grantees  the  opportunity 
to  undertake  more  complex  and  in-depth 
projects  than  can  be  completed  in  one 


year.  Applicants  are  encouraged  to 
develop  multi-year  projects.  However, 
applicants  should  note  that  a  multi-year 
project  is  a  prpject  on  a  single  theme 
that  requires  more  than  12  months  to 
complete.  It  is  not  a' series  of  unrelated 
projects  presented  in  chronological 
order  over  a  three  year  period.  It  should 
also  be  noted  that  funding  after  the  first 
budget  period  of  a  multi-year  project 
will  be  non-competitive. 

Hie  budget  period  for  each  multi-year 
project  grant  will  be  12  months.  The 
non-competitive  funding  for  the  second 
and  third  years  will  depend  upon  the 
grantee's  progress  in  achieving  the 
objectives  of  the  project  according  to  the 
approved  work  plan,  the  availability  of 
Federal  funds,  ANA's  continued  belief 
that  the  project  is  in  the  public  interest 
and  comphance  with  applicable  ' 
statutory,  regulatory  and  grant 
requirements. 

F.  Grantee  Share  of  Project 

Grantees  must  provide  at  least  20 
percent  of  the  total  approved  cost  of  the 
project  which  may  be  cash  or  in-kind 
contributions.  The  total  approved  cost  of 
the  project  is  the  sum  of  the  Federal 
share  and  the  non-Federal  share.  The 
method  to  compute  the  non-Federal 
share  is  shown  in  the  Application  Kit 
An  itemized  budget  detailing  the 
applicant's  non^Federal  share  and  its 
source  must  be  included  in  the 
application.  A  request  for  a  waiver  of- 
the  non-Federal  share  requirement  may 
be  submitted  in  accordance  with  Section 
1336.50(b)(3)  of  the  Native  American 
Program  Regulations. 

G.  Intergovernmental  Review  of  Federal 
Programs 

This  program  is  not  covered  by 
Executive  Order  12372. 

H.  Hie  Application  Process 

A  vailability  of  Application  Forms 

In  order  to  be  considered  for  a  grant 
under  this  program  announcement,  an 
application  must  be  submitted  on  the 
forms  supplied  and  in  the  manner 
prescribed  by  ANA.  The  appUcation 
requirements  are  approved  under  OMB 
Cwitrol  No.  0980-0016.  The  application 
kits  containing  the  necessary  forms  may 
be  obtained  from:  Edith  Clark. 
Administration  for  Native  Americans. 
Office  of  Human  Development  Services, 
DHHS,  Room  5300  North  Building.  330     ■ 
Independence  Avenue,  SW., 
Washington,  DC  20201-0001,  Attention: 
No.  13612-691,  (202)  245-7727. 

Application  Submission 

One  signed  original  and  two  copies  of: 
the  grant  application,  including  all 
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attachments,  must  be  hand  delivered  or 
mailed  to:  Department  of  Health -and 
Human  Services,  Office  of  Human 
Development  Services,  Discretionary 
Grants  Management  Branch,  Hubert  H. 
Humphrey  Building,  Room  345F,  200 
Independence  Avenue,  SW., 
Washington,  DC  20201-0001,  Attention: 
ANA  13612-891. 

The  appUcation  shall  be  signed  by  an 
individual  authorized  to  act  for  the 
applicant  tribe  or  organization  and  to 
assume  the  applicant's  obligations  under 
the  terms  and  conditions  of  the  grant 
award,  including  Native  American  - 
Program  statutory  and  regulatory 
requirements. 

Application  Consideration 

The  Commissioner  of  the 
Administration  for  Native  Americans 
determines  the  Hnal  action  to  be  taken 
with  respect  to  each  grant  application 
received  under  this  announcement. 

The  following  points  should  be  taken 
into  consideration  by  all  applicants: 

•  Incomplete  applications  and 
applications  that  do  not  conform  to  this 
announcement  will  not  be  accepted  for 
review.  Applicants  will  be  notified  in 
writing  of  any  such  determination  by 
ANA. 

•  Complete  applicatiMis  that  conform 
to  an  the  requirements  of  this  program 
announcement  are  subjected  to  a 
competitive  review  and  evaluaton 
process.  An  independent  review  panel 
evaluates  each  appUcatioB  against  the 
published  criteria.  The  results  of  this 
review  assist  the  Commissioner  in 
making  final  funding  decisions.        j 

•  The  Commissioner's  decision  also 
takes  into  account  the  commoats  of  the 
ANA  staff.  State  and  Federal  agencies 
having  performance  related  information, 
and  other  interested  parties.  • 

•  The  Cpramissioner  makes  grant 
award*  consistent  with  the  purpose  of 
the  Act.  all  relevant  statutory  and 
regulatory  requirements,  diis  Ptoffam 
Annoiuiceraent,  and  the  avaUability  of 
funds. 

•  After  the  Commissioner  has  made 
decisions  on  all  applications, 
unsuccessful  applicants  will  be  notified 
in  writing  within  approximately  120 
days  of  the  clonng  date.  Successful 
applicants  are  notified  through  an 
official  Financial  Assistance  Award 
(FAA).  The  award  will  state  the  amount 
of  Federal  funds  awarded,  the  purpose 
of  the  grant  the  terms  and  conditions  of 
the  grant  award,  the  effective  date  of  the 
award,  the  project  period,  the  budget 
period,  and  the  amount  of  the  non- 
Federal  matching  share  requirement. 


L  Review  Ftooeas  and  Criteria 

Applications  submitted  in  a  timely 
manner  under  this  program 
announceqient  will  undergo  a  pr»- 
review  to  determine: 

•  That  the  applicant  is  eUgibie  in 
accordance  with  the  IQi^ble  Applicant 
Section  of  this  announcement; 

•  That  the  application  proposes 
project  objectives  which  are  responsive 
to  the  Program  Announcement;  and, 

•  That  the  application  materials 
submitted  are  sufficient  to  allow  the 
panel  to  undertake  an  in-depth 
evaluation.  All  required  materials  and 
forms  are  listed  in  the  Grant  Application 
Checklist  in  the  Application  Kit. 

Applications  which  pass  the  pre- 
review  will  be  evaluated  and  rated  by 
ah  independent  review  panel  on  the 
basis  of  five  evaluation  criteria.  These 
criteria  are  used  to  evaluate  the  quality 
of  a  proposed  project  and  to  determine 
its  likelihood  of  success.  A  proposed 
project  should  reflect  the  purposes  of 
ANA's  SEDS  philosophy  and  program 
goals  (as  described  under  Introduction 
and  Program  Purpose  of  this 
announcement)  and  inoease  the 
probability  of  greater  self-sufficiency  for 
a  specific  tribe  or  Native  American 
community.  The  five  programmatic  and 
management  oiteria  are  closely  related 
to  each  other  and  are  conridered  in 
judging  the  overall  quality  of  an 
application.  Points  will  be  given  only  to 
applications  which  are  responsive  to 
this  announcement  and  these  criteria. 
The  five  evaluation  criteria  are: 

(1)  Long-Range  Goals  and  Available 
Resources.  (15  points) 

(a)  The  application  presents  long- 
range  goals,  within  the  context  of  the 
community's  comprehensive  social  and 
economic  development  goals,  which  the 
pn^xwed  project  address.  (Inclusion  of 
the  community's  entire  development 
plan  is  not  necessary.) 

(b)  Available  resources  (other  than 
ANA)  whidi  will  assist  and  be 
coordinated  with  the  project  are 
described.  These  resources  may  be 
human,  natural  or  financial  in  natiire, 
including  other  Federal  and  non-Federal 
resources. 

(2)  Capabilities  and  Qualifications. 
(10  points) 

Resumes  or  position  descriptions  of 
key  p«sonnel,  including  those  of 
consultants,  are  included.  Resimies 
indicate  that  the  staff  are  qualified  to 
carry  out  the  project  activities  and  that 
overall  quality  project  management  is 
assured. 

(3)  Project  Objectives  and  Activities. 
(45  points) 

llie  application  proposes  specific 
project  objectives  and  activities.  Ilie 


objective  work  plan  is  presented  in 
annual  increments  for  aH  project 
objectives  and  activities  and 
demonstrates  that  these  objectives  and 
activities: 

•  Are  measurable  and  quantifiable: 

•  i\re  based  on  a  fully  described  and 
locally  determined  balanced  strategy  for 
governance  and  for  social  and  econmic 
development; 

•  Clearly  address  the  community's 
long  range  goals; 

•  Can  be  accomplished  with  available 
or  expected  resources  during  the 
proposed  project  period; 

•  Indicate  when  the  ol>jective  and 
major  activities  under  each  objective 
will  be  accomplished;  and 

•  Specify  who  wall  accomplish  the 
activities  under  each  objective. 

(4)  Results  or  Benefits  Expected.  (20 
points) 

The  proposed  project  will  result  in 
specific  measurable  outcomes  w^ich 
will  clearly  contribute  to  the  overall 
development  of  the  community  and  its 
members.  The  specific  information 
provided  on  expected  outcomes  is  the 
basis  upon  which  the  outcomes  can  be 
evaluated  at  the  end  of  the  project. 

(5)  Budget  (10  points) 

The  budget  fu%  explains  and  justifies 
the  line  items  in  the  budget  categories  in 
Part  m.  Section  B  of  the  Bud;^ 
Information.  Sufficient  detail  is  included 
to  facilitate  determination  of 
allowability,  relevance  to  the  project, 
and  cost  benefits  for  the  entire  length  of 
the  proposed  project. 

|.  Guidance  to  Applicants 

The  following  policies,  pointers,  and 
instructions  are  provided  to  assist 
applicants  in  developing  a  competitive 
application. 

(1)  Program  Guidance 

•  ANA  reviewers  of  applications 
have  indicated  tiiey  are  better  able  to 
judge  the  feasibility  and  practicaKty  of  a 
proposed  economic  development  project 
when  the  applicant  has  utilized  a 
business  plan  to  discuss  the  project 
ANA  has  included  sample  business 
plans  in  the  application  kit.  It  is  strongly 
suggested  that  an  applicant  use  these  as 
a  guide  in  the  development  of  an 
application.  The  more  information  given  , 
a  review  panel  on  a  proposed  business 
project,  the  better  able  it  is  to  evaluate 
the  potential  for  success. 

•  ANA  does  not  fund  on  the  basis  of 
need.  ANA  funds  projects  presenting  the 
strongest  prospects  for  fulfilling  a 
community's  governance,  social,  or 
economic  development 

•  In  discussing  die  problems  or  needs 
of  the  community  being  addressed  in  the 
application,  sufficient  background  and/ 


or  history  of  the  community  should  be 
included  to  ensure  that  the  feasibility  of 
the  proposed  project  will  be  understood 
by  reviewers. 

•  The  project  proposal  must  clearly 
identify  in  measurable  terms  the 
expected  results  of  the  project  and  its 
positive  and  continuing  impact  on  the 
community. 

•  In  Part  IV.  Section  A  of  the 
application  package.  Resources 
Available  to  the  Proposed  Project,  the 
applicant  should  address  any  specific 
finencial  circumstances  which  may 
in^tact  on  the  project  such  as  any 
monetary  or  land  settlements  made  to 
the  applicant  and  any  restrictions  to 
those  setdements,  and  explain  the 
Specific  reasons  it  is  seeking  ANA 
funds,  particularly  if  the  applicant 
apparentiy  has  other  resources  to 
support  the  proposed  project  and 
chooses  not  to  use  them. 

•  Supporting  documentation  or  other 
testimonies  from  concerned  interests 
other  than  the  applicant  may  be  used  to 
provide  support  for  the  feasibility  of  the 
project 

(2)  Technical  Guidance 

•  The  application's  Form  424  must  be 
signed  by  the  applicant's  representative 
authorized  to  act  with  full  authority  on 
behalf  of  the  applicant 

•  ANA  suggests  that  the  pages  of  the 
application  be  numbered  sequentially 
from  the  first  page.  This  allows  for  easy 
reference  during  the  review  process. 
Simple  tabbing  of  the  sections  of  the 
application  is  also  helpful  to  the 
reviewers.  .... 

•  Two  copies  of  the  application  plus 
the  original  are  required. 

•  Applicants  are  encouraged  to  have 
someone  other  than  the  author  apply  the 
evaluation  criteria  and  score  the 
application  prior  to  its  submission  in 
order  to  gain  a  better  sense  of  their 
application's  quality  and  potential    . 
competitiveness. 

•  There  is  no  maximimi  or  minimum 
amount  of  Federal  funds  diat  may  be 
requested. 

•  For  purposes  of  developing  an 
application.  appUcants  should  plan  for  a 
project  start  date  approximately  120 
days  after  the  closing  date  under  which 
the  application  is  submitted. 

•  ANA  will  not  fund  essentially 
identical  projects  serving  the  same 
constituency. 

•  ANA  will  acc^t  only  one 
application  bom  any  one  applicant.  If  an 
eligible  applicant  sends  in  two 
applications,  the  one  with  the  earlier 
postmark  will  be  accepted  for  review 
unless  the  applicant  withdraws  the 
earlier  application. 


•  An  application  from  a  Federally 
recognized  tribe  must  be  from  the 
governing  body. 

•  The  Cover  Page  (included  in  the  Kit) 
should  be  the  first  page  of  an 
application. 

•  The  Approach  page  (Section  B.  Part 
IV)  for  each  objective  proposed  should 
be  of  sufficient  detail  to  become  a  daily 
or  weekly  staff  guide  of  responsibiUties 
should  the  applicant  be  fimded. 

•  If  a  profit  making  ventiu*  is  being 
proposed,  revenue  must  be  reinvested  in 
the  business  in  order  to  decrease  or 
eliminate  ANA's  future  participation. 
Such  revenue  must'be  reported  as 
general  program  income  and  used  in 
accordance  with  the  deduction 
alternative.  (See  45  CFH  74.42(c).) 

•  Applicants  proposing  multi-year 
projects  must  fully  describe  annual 
project  objectives  and  activities. 
Separate  Objective  Work  Nans  (OWP) 
must  be  presented  for  each  project  year 
and  a  separate  itemized  budget  of  the 
Federal  and  non-Federal  costs  of  the 
project  for  each  budget  period  must  be 
included. 

•  Applicants  for  multi-year  projects 
must  justify  the  entire  time-frame  of  the 
project  (i.e..  why  the  project  needs 
multiple  years  to  complete)  and  describe 
the  results  to  be  achieved  by  the  end  of 
each  budget  period  of  the  total  project 
period. 

•  The  applicant  should  specify  the 
entire  project  period  length  on  the  cover 
page  of  the  Form  424,  iBlock  16.  not  the 
length  of  the  first  budget  period,  bi  cases 
where  the  application's  contents      , 
propose  one  length  of  project  period  and 
the  Form  424  cover  page  specifies  a 
conflicting  length  of  project  period.  ANA 
will  consider  the  project  period  specified 
on  the  Form  424  as  the  governing  one. 

(3)  Injects  or  Activities  that 
generally  will  not  meet  the  purposes  of 
this  Announcement 

The  following  activities  are 
inconsistent  with  the  policies  of  ANA: 

•  Projects  which  support  a  grantee  in 
providing  training  and/or  teclmical 
assistance  (T/TA)  to  other  tribes  or 
Native  American  organizations  ("third 
party  T/TA").  However,  the  purchase  of 
T/TA  by  a  grantee  for  its  own  use  or  use 
for  its  members  (as  in  the  case  of  a 
consortium),  where  T/TA  is  necessary 
to  carry  out  project  objectives,  is 
acceptable. 

•  Proposed  feasibility  studies, 
business  plans,  mariceting  plans,  or 
written  materials  such  as  manuals  that 
are  not  an  integral  part  of  the 
applicant's  long-range  development 
plan.  ANA  is  not  interested  in  funding 
'wish  lists'  of  business  possibilities. 
ANA  expects  evidence  of  solid 
investment  of  time  and  thought  on  the 


part  of  the  applicant  to  any  development 
of  business  plans,  etc. 

•  On-going  social  service  delivery, 
expansion  or  continuation  of  existing 
social  service  delivery  programs. 

•  Core  administrative  functions  or 
other  activities  that  essentially  support 
the  applicant's  administrative  functions. 

•  Project  goals  which  are  not 
responsive  to  one  or  more  of  the  three 
ANA  gosls  (Goveraance.'Econoraic 
Develc^ment  Social  Development). 

•  Project  plans  or  strategies  clearly 
not  detnmined  or  developed  at  the  local 
level. 

•  Proposals  from  consortia  of  tribes 
that  are  not  specific  in  regard  to  support 
from  and  roles  of  member  tribes. 

•  Projects  which  should  be  supported 
by  other  Federal  funding  sources 
approi»iate  and  available  for  the 
proposed  activity. 

•  Activities  that  will  not  be 
completed,  not  be  self-sustaining  or  not 
be  supported  by  other  than  ANA  funds 
at  the  end  of  the  project  period. 

•  Lack  of  demonstrated  coordipation  - 
with  non-ANA  resources. 

•  Lack  of  a  justification  or 
explanation  for  requesting  ANA  funds, 
or  a  lack  of  discussion  of  other 
resources  and  revenues  for  use  in  the 
project 

•  The  purchase  or  real  estate  (see  45 
CFR  1336.50(e])  or  construction  (see 
HDS  Grants  Administration  Manual  Ch. 
3,  Sec.  E.). 

•  Use  ofANA  grant  funds  for  a 
monetary  share  of  capital  investment  fior 
a  business. 

ANA  will  critically  evaluate 
applications  within  which  the 
acquisition  of  major  capital  equipment 
(whether  oil  rigs  or  computers/word 
processing  equipment),  franchises  or 
management  fees  are  major  components 
of  the  Federal  share  of  the  budget 
During  negotiation,  sudi  expenditures 
may  be  deleted  from  the  budget  of  an 
otherwise  approved  application. 

ANA  will  also  critically  evaluate 
projects  reflecting  heavy  reliance  on  use 
of  outside  consultants,  especially  where 
consultants  have  prepared  the 
application  and  have  provided 
themselves  a'major  role  in  the  proposed 
project 

K.  Due  Date  for  Receipt  of  Applications 

The  closing  dates  for  applications 
submitted  in  response  to  this  program 
announcement  are  October  14, 1988, 
February  la  1989  and  May  26, 1989. 

L  Receipt  of  Applications 

Applications  must  either  be  band 
delivered  or  mailed. 
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Applications  mailed  through  the  U.S. 
Postal  Service  or  a  commercial  delivery 
service  shall  be  considered  as  meeting 
the  deadline  if  they  are: 

(1)  Received  on  or  before  the  deadline 
date  at  the  address  specified  in  the 
Application  Submission  Section,  or 

(2)  Sent  on  or  before  the  deadline 
date.  (Applicants  are  cautioned  to 
request  a  legibly  dated  receipt  from  a 
commercial  carrier  or  U.iS.  Postal 
Service  or  a  legible  postmark  date  from 
the  U.S.  Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailing.) 


Late  Applications.  AppHcationa  which 
do  not  meet  the  criteria  in  the  above 
paragraph  of  this  section  are  considered 
late  applications.  ANA  shall  notify  each 
late  applicant  that  its  application  will 
not  be  considered  in  the  current 
competitioo. 

Extension  of  deadlines.  ANA  may 
extend  the  deadline  for  all  applicants 
because  of  acts  of  God  such  as  floods, 
hurricanes,  etc.  or  when  there  is  a 
widespread  disruption  of  the  mails. 
However,  if  ANA  does  not  extend  the 
deadline  for  ail  applicants,  it  may  not 


waive  or  ejciend  the  deadline  for  any 
applicant,  i 

(Catalog  of  Ffederal  Domestic  Assistance 
Program  Number  13.612  Native  American 
Pragraow) 

Dated:  April  28,  iges. 
WfflteB  Lynn  En^BS, 
Commissioner,  Administration  for  Native 
Americans. 

Approved:  May  31. 1988. 
Sydney  Olaoo. 

Assistant  Secretary  for  Human  Development 
Services. 
[FR  Doc.  88-12966  nied  6-8-68:  ft45  am] 
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DEPARTMENT  OF  JUSTICE 

Office  Of  Justice  Programs 

Office  of  Juvenile  Justice  and 
Delinquency  Prevention 

Removal  of  Juveniles  From  Adult  Jails 
and  l-ockups,  Grants 

agency:  ORice  of  Justice  Programs, 
Office  of  Juvenile  Justice  and 
Delinquency  Prevention. 

ACTKHC  Notice  of  a  solicitation  of 
applications  for  a  grant  program  to 
provide  support  to  selected  State 
agencies  to  enhance  statewide  strategies 
to  achieve  full  compliance  with  the 
Juvenile  Justice  and  Delinquency 
Prevention  (JJDP)  Act  provision,  section 
223(a)(14).  Removal  of  Juveniles  from 
Adult  Jails  and  Lockups. 

summary:  The  Office  of  Juvenile  Justice 
and  Delinquency  Prevention  (OJJDP), 
pursuant  to  section  223(b)(6)  (42  U.S.C. 
5634(b)(6))  of  the  Juvenile  Justice  and 
Delinquency  Prevention  Act  of  1974,  as 
amended,  42  U.S.C.  5601  et  seq.  (JJDP 
Act),  announces  a  Special  Emphasis 
program  entitled:  Removal  of  Juveniles 
from  Adult  Jails  and  Lockups: 
Assistance  for  Eligible  States'Currently 
Not  In  Substantial  Compliance  with 
section  223(a){14)  (42  U.S.C.  5633(a)(14)) 
of  the  JJDP  Act 

DATES:  Applications  must  be  delivered  ' 
to  OJpPby  5:00  p.m.  e.s.t,  July  25, 1988. 
Applications  meeting  all  requirements 
and  conditions  will  be  awarded  no  later 
than  September  30, 1988.  Applications 
will  be  processed  as  they  are  received. 
A  letter  of  intent  to  apply  must  be 
delivered  to  OJJDP  on  or  before  July  11, 
1988. 

FOR  HIRTHER  INFORMATION  CONTACT: 

Ms.  Cindy  Stein,  State  Relations  and 
Assistance  Division  (202/724-5921), 
OJJDP.  633  Indiana  Avenue  NW., 
Washington,  DC  20531. 


SUPPLEMENTARY  INFORMATION: 

1.  Introduction 

To  assist  states  in  coming  into  full 
compliance  with  the  jail  removal 
mandate,  OJJDP  is  making  available  $3 
million  of  Fiscal  Year  1988  Special 
Emphasis  funds  under  Part  B.  Subpart  II 
of  Title  II  of  the  JJDP  Act  for  awards  to 
States  and  territories  that  have  failed  to 
demonstrate  substantial  compliance 
with  the  requirement  for  removal  of 
juveniles  from  adult  jails  and  lockups 
pursuant  to  section  223(a)(14).  OJJDP 
projects  that  funds  will  be  made 
available  to  21  eligible  states  and  one 
territory  based  uj>on  their  ability  to 
respond  to  the  conditions  of  this 
program.  The  base  allocation  for  eligible 
states  will  be  $100,000,  and  $25,000  for 
the  territory,  with  the  remainder 
distributed  on  the  basis  of  relative 
percentage  of  population  under  18  years 
of  age.  The  maximum  initial  allocation 
will  be  $200,000.  In  the  event  an  eligible 
state  declines  to  apply,  those  funds  will 
be  redistributed  among  participating 
states. 

The  funds  must  be  used  to  support  jail 
removal  strategies  including  training, 
the  development  and  implementation  of 
operational  guidelines,  the 
establishment  and  operation  of 
temporary  secure  and  nonsecure  holding 
facilities,  or  reimbursement 
arrangements  to  imits  of  local 
government  for  payment  to  service 
providers.  States  not  receiving  funding 
from  the  FY  1987  Special  Emphasis  Jail 
Removal  Initiative  may  use  a  maximum 
of  ^.000  for  staffing  and  planning 
purposes  in  relation  to  removing  the 
barriers  to  achievement  of  jail  removal. 

n.  Eligibility 

Eligible  to  apply  are  state  agencies 
designated  under  section  223(a)(1)  of  the 
JJDP  Act  in  states  and  teritories  where 
substantial  compliance  with  section 
223(a)(14)  was  not  demonstrated  in  the 
State's  1986  Monitoring  Report, 
submitted  piuvuant  to  section  223(a)(15] 
of  the  JJDP  Act.  Excluded  from  eligibility 
are  those  states  which,  based  upon  the 


1986  Monitoring  Report,  cannot 

demonstrate  compliance  with  the 

requirements  of  section  223[a)(12)(A), 

the  deinstitutionalization  of  status 

offenders  provision  of  the  Act.  Also 

excluded  are  those  states,  in  compliance 

with  section  223(a)(12)(A).  which, 

pursuant  to  their  1986  Monitoring 

Reports,  will  be  in  full  compliance  with 

de  minimis  exceptions  of  section 

223(a)(14)  when  the  numerical  rate  of 

the  de  minimis  policy  is  issued  by 

OJJDP.  Eligible  states  and  the  territory 

are  identitied  below: 

Alaska 

Colorado 

Florida 

Idaho 

Iowa  . 

Illinois 

Kansas 

Kentucky 

Maine 

Maryland  i^ 

Massachusetts 

Michigan 

Minnesota 

Mississippi 

Nebraska 

New  Hampshire 

Northern  Mariana  Islands 

Oklahoma 

South  Carolina 

Utah 

Vermont 

Wisconsin 

m.  Notice  to  State  Agencies 

Concurrent  with  the  publication  of 
this  notice,  eligible  state  agencies  will 
be  receiving  a  letter  from  OJJDP 
outhning  detailed  application 
requirements  and  conditions,  deadlines 
for  submission  of  full  applications,  and 
availability  of  technical  assistance. 

Date:  June  6. 1988. 

Diaoe  M.  Munson. 

Acting  Administrator,  Office  of  Juvenile 
Justice  and  Delinquency  Prevention. 

[FR  Doc.  88-13016  Filed  6-8-88;  8:45  am] 
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Any  person  who  uses  the  Federal  Register  and  Code  of 
Federal  Regulations. 

Tlie  Office  of  the  Federal  Register. 
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8.  The  Important  elemenU  of  typical  Federal  Regiiter 

documenta. 
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Agricultura  DepartnMirt 
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Coiporation;  Cooperative  State  Research  Service; 
Federal  Grain  Inspection  Service 
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Centers  for  Disease  Control 

NOTICES 

Committees;  establishment,  renewal,  termination,  etcj 
AIDS  Preventicm  Advisory  Committee,  21919 

Meetings: 
Scientific  Counselors  Board  (NIO^H).  21920 

CoastGuard 
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Administration  ^ 
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RULES  # 
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Drug  Enforcement  Administration 

RULES 

Manufacturers,  distributors,  and  dispensers  of  controlled 
substances;  researchers;  registration  applications,  21813 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Kern.  Donald  F.,  D.D.S..  21930 
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Czar  Gas  Corp.  Inc.,  21891 

Echjcation  Department 

NOTICES 

Grants;  availability,  etc.: 
Special  programs  staff  and  leadership  penpnnel  training 
program,  21887  ^ 

Employment  and  Training  Administration 

NOTICES 

Adjustment  assistance: 
3M  Co.,  21938 

BenUey  Industries,  Inc.,  et  al,  21984 
SKF  Industries,  Inc..  21938  I 

Sunbuiy  Dress  et  al.,  21935  i 

Employment  Standards  Administration 

NOTICES 

Minimum  wages  for  Federal  and  federally-assisted 

construction;  general  wage  determination  decisions, 
21933 

Energy  Department 

See  also  Bonneville  Power  Administration;  Conservation 
and  Renewable  Energy  Office;  Economic  Regulatory 
Administration;  Federal  Energy  Regulatory  Commission; 
Hearings  and  Appeals  Office,  Energy  Department 

NOTICES 
.  Meetings: 

International  Energy  Agency  Industry  Supply  Advisory    - 
Group,  21888 

Environmental  Protection  Agency 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 
21913 


Environmental  statements;  availability,  eta: 
Agency  statements — 
Comment  availability.  21914 
Weekly  receipts.  21914 
Meetings: 

Biotechnology  Science  Advisory  Committee.  21915 
Toxic  and  hazardous  substances  control: 
Confidential  business  information  and  data  transfer  to 
contractors.  21916 
(2  docimients) 

Executive  Office  of  the  President 

See  Presidential  Documents 

Export  Administration 

See  International  Trade  Administration 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 

British  Aerospace.  21809 
Standard  instrument  approach  procedures,  21811 
VOR  Federal  airways.  21811 

NOTICES 

.  Exemption  petitions;  summary  end  disposition.  21959,  21960 
(2  documents] 

Federal  Communications  Commission 

RULES 

Radio  services,  special: 
Amateur  service — 
Stations  operated  by  aliens  holding  reciprocal  permits; 
identification  procedure.  21822 
PROPOSED  RULES 
Radio  broadcasting: 
FM  broadcast  translator  stations  and  FM  booster 
stations.  21861 
NOTICES 
Meetings: 

Advanced  Television  Service  Advisory  Committee.  21917 
Rulemaking  proceedings;  petitions  filed,  granted,  denied, 
etc..  21917 

Federal  Energy  Regulatory  Commission 

PROPOSED  RULES 

Annual  report  forms;  statement  of  cash  flows.  21853 
Electric  utilities  (Federal  Power  Act): 
Hydroelectric  power  projects;  relicensing.  21844 

NOTICES 

Electric  rate,  small  power  production,  and  interlocking 
directorate  filings,  etc.: 

Arizona  Public  Service  Co.  et  al..  21892 

El  Paso  Electric  Co.  et  al.  21893 
Environmental  statements;  availability,  etc.: 

Alternate  Energy  Resources.  Inc.,  21897 
Hydroelectric  applications,  21897 
Natural  gas  certificate  filings: 

Natural  Gas  Co.  of  America  et  al..  21897 
Applications,  hearings,  determinations,  etc: 

Algonquin  Gas  Transmission  Co.,  21898 

Bayou  Interstate  Pipeline  System.  21898 

Canyon  Creek  Compression  Co..  21899 

East  Tennessee  Natural  Gas  Co..  21899 

El  Paso  Nahiral  Gas  Co..  21899-2i901 
(4  documents) 

Gas  Research  Institute  .  21901 

HPC  Operating  Inc.,  21902 

Midwestern  Gas  Transmission  Co..  21902 


Mississippi  River  Transmission  Corp.,  21902 
National  Fuel  Gas  Supply  Corp..  21903 
Northern  Natiiral  Gas  Co..  21903-21904 

(3  documents) 
Sea  Robin  Pipeline  Co..  21904 
Tennessee  Gas  Pipeline  Co.,  21904 
Transcontinental  Gas  Pipe  Line  Corp.,  21905 
Trunkline  Gas  Co..  21905 
Williston  Basin  Interstate  Pipeline  Co..  21905.  21906 

(2  documents) 

Federal  Grain  Inspection  Service 

RULES 

Fees  for  official  inspection,  weighing,  and  appeal  inspection 
services  performed  in  Canada;  increase,  21791 

Federal  Home  Loan  Bank  Board 

PROPOSED  RULES 

Savings  and  loan  holding  companies: 
Transactions  between  insured  institutions  and  affiliates. 
21838 

NOTICES 

Meetings: 

Federal  Savings  and  Loan  Advisory  Council.  21917 
Receiver  appointments: 

Larue  Federal  Savings  &  Loan  Association,  21918 

North  America  Savings  &  Loan  Association,  21918 
Applications,  hearings,  determinations,  etc-' 

First  Empire  Federal  Savings  &  Loan  Association.  21918 

Federal  Maritime  Commission 

NOTICES 

Investigations,  hearings,  petitions,  eta: 

Matson  Navigation  Co.,  Inc.,  21918 
Meetings;  Sunshine  Act,  21963 

Federal  Reeerve  Systism 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Bankshares  Corp.  of  Niceville  et  al..  21918 
Bateman,  Marlyn  N..  et  al..  21918 
F&M  Bank  Corp.  et  al..  21919 

Fish  and  Wildlife  Service 

NOTICES 

Meetings: 
Migratory  Bird  Regulations  Conmuttee.  21924 

Food  and  Drug  Administration 

NOTICES 
Meetings: 
Advisory  committees,  panels,  etc..  21920 
Consumer  information  exchange.  21920 
Memorandum  of  understanding: 
State  Administration  of  Import  and  Export  Commodity 
Inspection  of  People's  Republic  of  China; 
ceramicware;  coirectioi^  21964 

General  Services  Administration 

RULES 

Acquisition  regulations: 
Contractor  compliance  with  subcontracting  plans: 
monitoring.  21823 
Federal  property  management: 
Motor  equipment  management — 
Federal  motor  vehicle  expenditure,  21821 


Health  and  Human  Services  Department 

See  Alcohol,  Drug  Abuse,  and  Mental  Health 

Administration;  Centers  for  Disease  Control;  Food  and 
Drug  Administration;  Health  Care  Financing 
Administration;  National  Institutes  of  Health 

Health  Care  Hnancing  Administration 

NOTICES 

Privacy  Act;  systems  of  records.  21920 

Hearings  and  Appeals  Office,  Energy  Department 

NOTICES 

Cases  filed.  21907-21900 

(3  documents) 
Special  refund  procedures;  implementation,  21910    . 

Housing  and  UriMin  Development  Department 

NOTICES 

Agiency  information  collection  activities  under  OMB  review. 
21924 

Interior  Depvtment 

See  Fish  and  Wildlife  Service;  Land  Management  Bureau; 
Minerals  Management  Service;  National  Park  Service; 
Reclamation  Bureau 

International  Trade  Administration 

NOTICES 

Countervailing  duties: 
Antifriction  bearings  (other  than  tapered  roller  bearings) 
and  parts  from — 
Singapore  and  Thailand,  21882 
Lamb  m^at  from  New  Zealand,  21882 
Applications,  hearings,  determinations,  etc: 
University  of  Colorado  et  al..  21883 

interstate  Commerce  Commiaelon 

NOTICES 

Motor  carriers: 
Agricultural  cooperative  transportation  filing.  21929 
Compensated  intercorporate  hauling  operations.  21929 

Justice  Department 

See  also  Drug  Enforcement  Administration 
NOTICES 

Pollution  control;  consent  judgments: 
Texas  Eastern  Gas  Pipeline  Co..  21929 

Labor  Department 

See  also  Employment  and  Training  Administration; 

Employment  Standstrds  Administration;  Mine  Safety 
and  Health  Administration;  Occupational  Safety  and 
Health  Administration;  Pension  and  Welfare  Benefits 
Administration 

NOTICES 

Agency  information  collection  activities  under  OMB  review. 
21933 

land  Management  Bureau 

NOTICES 

Motor  vehicles;  off-road  vehicle  designations: 

Oregon,  21925 
Realty  actions;  sales,  leases,  etc.: 

Arizona;  correction,  21964 

California.  21926 

Oregon.  21926 
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Wilderness  study  areas;  characteristics,  inventories,  etc;: 
Mineral  stirvey  reports — 
Nevada,  21926 

Library  of  CongrMS 

See  Copyright  Office,  Library  of  Congress 

Mbw  Safety  and  Hoalth  Administration 
Nonccs 

Safety  standard  petitions:  { 

Dnunmond  Ca,  Inc.,  21936  j 

Minarala  Management  Servico 
Nonccs 

Outer  Continental  Shelf;  develpment  operations 
coordination: 
Exxon  Co.  U.SwA. .  21927.  21S2a 

(2  documents) 
^lell  Offshore  Inc..  21928 

National  Aeronautics  and  Space  Administration 

NOTICES 

Committees;  establishment,  renewal,  terminatioii,  etc.: 

Wage  Committee,  21950 
Meetings: 

Advisory  Council,  21949 

Aeronautics  Advisory  Committee,  21949 

National  Institute  for  Occupational  Safety  and  HeaMi 

See  Centers  for  Disease  Control 

National  Institutes  of  Health 
Ncnccs 

Meetings: 
National  Cancer  Institute,  21923 
National  Institute  of  Allergy  and  Infectious  IXseases, 
21923 
(2  documents) 

National  Oceanic  and  Atmospheric  Administratien 
pfKvoaai  Ruus 

Fishery  ctnservation  and  managment: 
Regional  Fishery  Managment  Council  operation,  21863 

National  Park  Service 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 
21928 

National  Science  Foundation  ' 

NOTICES 

Grants;  availability,  etc.: 
Research  experiences  for  undergraduates  program.  21950 

Navy  Department 


EnvironneBtal  statements;  availability,  etc.: 

Naval  Weapons  Station,  Earle,  NJ;  family  housing.  21886 
Meetings: 

Naval  Research  Advisory  Committee^  21887 

Nudear  Regulatory  Commission      , 
Nonccs  I     ' 

Petitions;  Director's  decisions: 

Cleveland  Electric  Illuminating  Co..  21954 
Applications,  hearings,  determinations,  etc.: 

Ehike  Power  Co.,  21954 

Long  Island  Lighting  Co.,  21955 


Riverton  Memorial  flo^>ital-Heattb  Trust  Inc..  219SS 
Occupational  Safely  and  HeaRh  Admliimratlon 

NOTICES 

State  plans;  standards  approval,  etc.: 

Maryland,  21937 

North  Carolina.  21937 

Wyoming,  21938 

Pension  and  Wslfare  Benefits  Administration 

NOTICES 

Employee  benefit  plans;  piofaibiled  transactioa  exemptions: 
Orchard.  Hiltz  &  McCliment,  Inc.,  et  al.,  21946 
Spencer  CUB  Corpi  Profit  Sharing  et  al..  21939 

Postal  Service 

RULES 

Domestic  Mail  Manual: 
Miscellaneous  amendments,  21820 

NOTICES 

Privacy  Act 
Computer  matching  program.  21958 

PrssidanHai  Dociiments 

EXECUTIVE  ORDERS 

Uniformed  and  Overseas  Citizens  Absentee  Voting  Act; 
designation  of  Secretary  of  Defense  (ED  12642).  21975 

PoMc  Health  Service 

See  Alcohol,  Drug  Abuse,  and  Mental  Health 

Administration;  Centers  for  Disease  Control;  Food  and 
Drug  Administration;  National  Institutes  of  Health 

ftaHroad  Retirement  Board 

NOTICES 

Supplemental  annuity  program;  determination  of  quarterly 
rate  of  excise  tax.  21958 

Reclamation  Bureau 

PROPOSED  RULES 

Projects  governed  by  Federal  reclamation  laws,  acreage 
limitations;  audits  for  compliance,  water  rates  for  land 
held  under  extended  recordable  contracts,  etc.,  21857 

SmaH  Business  Administration 

NOTICES 

Disaster  declaration  requests;  discontinuance.  21959 
State  Department 

PROPOSED  RULES 

Personnel: 
Retirements;  former  spouses  benefits,  21854 

Textiie  Agreements  implementation  Committee 
See  Committee  for  the  Implementation  of  Textile 
Aigreements 

Transportation  DepartmenI 

See  Coast  Guard;  Federal  Aviation  Administration 

Travel  and  Tourism  Administration 

NOTICES 
Meetings: 
Travel  and  Tourism  Advisory  Board,  21884 

Treasury  Department 

See  also  Customs  Service 
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NOTICES 

Agency  information  collection  activities  under  OMB  review. 
21962.21962  . 
(3  documents) 

Veterans  Administration 

NOTICES 

Meetings: 
Rehabilitation  Research  and  Development  Scientific 
Review  and  Evaluation  Board,  21962 


Separate  Parts  In  This  Issue 

Part  II 

Department  of  Agriculture,  Cooperative  State  Research 
Service,  21966 

Part  in 

The  President.  21975 


Reader  Aide 

Additional  information,  including  a  list  of  public 
laws,  telephone  numbers,  and  finding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 
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Rules  and  Regulations 


Federal  Resiatar 

Vol.  53,  No.  112 
Friday.  )une  Ift  1986 


This  section.  o(  ttie  FEDERAL  REGISTER 
contains  regulatory  documents  havtotg 
generat  appNcabilRy  and  legal  effect,  most 
of  which  are  heyed  to  and  codMed  In 
tf)e  Code  of  redoral  RegutaMona,  wMdi  la 
puUiahed  undor  SO  tiiles  pmuaM  to  44 
U.S.C.  tSIO. 

The  Code  o(  Federal  Regulations  is  sold 
t)y  the  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  eadt 


DEPARTMENT  OF  AGRICULTURE 

Fe<feral  Grain  Inspection  Servic* 

7CFRPart80O 

revs  for  wmcMi  RMiNcwini  ticiynnyp 
and  App— I  ImpicMon  Swiricw 
ParfoniMd  in  Canada 

AQENCV:  Federal  Grain  Inspection 
Service,  USDA. 
action:  Final  rule. 

SUMMARv:  The  Federal  Grain  Inspection 
Service  (FGIS  w  Service)  is  iscnaakig 
its  fees  by  approximately  103  to  134 
percent  for  official  inspection,  weighing, 
and  appeal  inspection  services 
performed  in  Canada  under  the  United 
States  Grain  Standards  Act  (USGSA),  em 
amended.  This  increase  is  intended  to 
cover,  as  nearty  as  pfacScat  the  FGIS 
costs  of  providing  grain  inspectian  and 
weighing  services  in  Canada. 

EFFECTIVE  DATE  ftme  la  1966. 

FOR  FURTHER  INFORMATIOIt  COffTACT: 

Lewis  Lebaklcen,  fr..  Resources 
Management  Division,  USDA.  FGIS. 
P.O.  Box  96454.  Washington.  DC.  20090- 
6454,  telephone  (202)  475-3428. 
SUPPLEMENTARY  INFORMATION: 

Executive  Order  12291 

This  final  rule  has  been  issued  in 
conformance  with  Executive  Order 
12291  and  Departmental  Regidation 
1512-1.  This  action  has  been  classified 
as  nonraafor  because  H  does  not  meet 
the  cfitetia  for  a  aialor  regulation 
established  in  the  C^er. 

Regulatory  Flexibility  Act  Certfficadea 

Mr.  W.  Kirk  Miller,  Adndnistrator. 
FGIS,  has  determined  that  this  final  rale 
does  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  as  defined  in  die  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.) 
because  most  users  of  the  official 


inspection  and  wei^iing  services  do  not 
meet  the  requirements  for  small  entities. 

Final  ActioB 

In  the  Marcfi  10, 1988,  Fecnral  Register 
(53  FR  8921)  PGIS  proposed  increases  in 
the  fees  for  official  inspection,  weighing, 
and  appeal  inspection  services 
performed  in  Osnada  ander  the  United 
States  Grain  Standards  Act  (USGSA). 
Three  cooments  were  received 
regarding  the  proposed  increaae  in  fees. 
The  commentats  represented 
operationat  interests  aS  grain  iiandlers 
and  processors  and  an  association  of 
ship  owners,  charterers,  operators  and 
agents  providing  overseas  and  coastal 
services  to  and  from  eastern  Canadian 
seaports  as  well  as  ports  on  the  SL 
Lawrmce  River  and  the  Great  Lakes. 

The  commentos  recognized  the  need 
for  a  fee  increase  but  opposed  the 
magnitude  of  the  proposed  increase 
because  of  the  potential  adverse  effect 
on  slupments  of  grain  from  the  St. 
Lawrence  seaway,  and  the  impact  on 
the  price  of  grain. 

Based  upon  all  information  availaUe, 
including  conunents  received  and 
analysis  of  receitf  FGIS  program  costs 
aad  reveme^  FGIS  has  determined  that 
it  will  increase  fees  for  inspecticm  and 
weighing  services  performed  in  Canada 
by  approximately  103  to  134  percent 
rathe?  than  the  124  to  156  percent  riiown 
in  the  Marc^  18. 1968.  Fadacal  Ragislar 
(53  FR  8821).  FGIS  has  reviewed  its 
recant  Canadian  services  cost  and 
revenues  and  foHnd  ttwt  costs  continue 
to  exceed  revenae.  While  a  fee  increaae 
'is  necessary,  a'reduction  of 
approximately  9,4%  in  the  proposed 
level  of  fees  is  made  m  this  final  rule. 

In  fiscal  year  1967.  FGIS  revenoes  for 
inspection  and  wei^ihig  services  in 
Canada  totaled  $227,000  and  operating 
costs  totaled  $37Bj00O  resoMng  Bi  a  loss 
of  $151,000;  which  depleted  the 
applicable  operating  reserves.  Fiscal 
year  1986  (October  1. 1987  throogh 
March  31. 1968)  revenues  for  inspection 
and  wei^iing  services  in  Canada  have 
been  $102,800^  wdiile  operating  costs 
were  $130,0001  resultiE«  in  a  loss  of 
$36,200,  which  has  continued  to  def^te 
the  operating  reserve.  The  inmiediate 
fee  increase  will  reduce  the  estiaaated 
revenue  deficit  during  die  remainder  of 
fiscal  year  1968  and  cover  estimated 
costs  in  subsequent  years. 

FGIS  had  projected  fiscal  year  1988 
operating  costs  to  be  approximately 


$403,000  and  revenues  to  be 
approximately  $306,000  (assuming  the 
fees,  as  proposed,  were  to  be 
implemented  on  June  1, 196^. 
Projections  based  upon  the  most  current 
information  are  for  fiscal  year  1988  costs 
to  be  aiqiraxiniately  $365,000,  and 
revenues  to  be  approximately  $287,000 
(assuming  the  fees  in  this  final  rule  were 
implemented  ]une  1, 1988).  Since  costs 
would  be  reduced,  a  reduction  in  the 
level  in  the  proposed  fee  increase  is 
possible. 

PGIS  recognizes  that  the  level  of  fees 
may  affect  demand  for  service. 
Nonetheless,  the  USGSA,  as  amended  (7 
U.S.C.  71  et  seq.),  requires  that  FGIS 
charge  and  collect  reasonable  fees  that 
cover  the  estimated  cost  to  the  Service 
for  performing  official  inspection, 
we^hingi  and  appeal  inspection 
services,  including  rdated 
administrative  and  supervisory  costs. 
FGIS  continually  mcmitors  its  cost, 
revenue,  and  operating  reserve  levels  to 
assure  that  there  are  sufficient  resources 
for  the  Service's  operations.  FGIS  has 
continued  to  reduce  staffing  levels  in 
Canada  andlo-take  other  cost-saving 
measures  in  an  effort  to  provide  cost- 
effective  services  without  endangering 
its  ability  to  respond  to  die  grain 
industry's  need  for  quality  service. 

Operating  costs  include  personnel 
compensation,  personnel  benefits. 
travel  rent,  conunimications,  utilities, 
contractual  services,  si^jplies,  and 
equipment.  While  the  demand  for  the 
services  FGIS  provides  may  fluctuate, 
certain  costs  remain  constant  in  order  to 
provide  quality  service  on  demand. 

Pursuant  to  the  Administrative 
Procedures  Act.  5  U.S.C.  553,  good  cause 
is  found  for  making  this  final  rule 
effective  upon  publication  in  the  Federal 
Register  because  the  inspection, 
weighing,  and  appeal  inspection 
programs  in  Canada  are  operating  at 
losses,  the  applicable  operating  reserves 
are  seriously  depleted  and  it  is 
important  to  have  revenues  cover  costs 
as  soon  as  possible. 

Ust  of  SubiecU  in  7  CFR  Part  800 

Administrative  practice  and 
procedure.  Export.  Grain. 

For  the  reasons  set  out  in  the 
preamble,  7  CFR  Part  800  of  the 
regulations  is  amended  as  follows: 
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PART  800-«ENERAL  REGULATIONS        action:  Final  rule. 


1.'  The  authority  citation  for  Part  800 
continues  to  read  as  follows: 

Anliwrily:  Pub.  L  94-582. 90  Stat  2867.  as 
amended  (7  U.S.C.  71  et  seq.). 

2.  Section  800.71  (a).  Schedule  B  is 
revised  to  read  as' follows: 


§800.71 

(a)  *  *  * 


by  tfw  service. 


Schedule  B.— Fees  for  Officml  In- 
spection, WEIGHtNQ.  AND  APPEAL  IN- 
SPECTION Services  PERfORMEO  in 
Canada' 


liiftpacSon  and  iMi^iinQ 

servica  (t)ua(  or  sacked 

gram) 

Raoular 
workday 
(Monday 

ffvu 
Saturday) 

Nqnragu: 

lar 
woniday 
(Sunday 

and 
hoMay) 

(1)  Original  Jnapedion  sa>v- 
icaa  and  official  iveighino 
saniceK** 

hour  per  service  repre- 

■entaiive) „ 

(i)    Noocootract    service 
(per   hour  per  service 

$103.00 
137.00 

aoo 

ttXM 
172.00 

(2)  Extra  copies  of  ceitS- 
catae  (per  oopy) 

3.00 

'  OWdl  inacecllon  and 
but  aw  not  >wsiad  lo  gwdjnfl, 
akMvaoe  eKartvnaiion,  ec|utvnenl 
ingand  caiWicaaon.  last  weMt 
uaioo  of  irvpecaon  arxl  weigtang 


waigNrig  aervicos  include. 


seala  iest- 


teMl  inapeciion  and 
sianoara  Musai 


Musliabons, 

Iweigtangraau 
Faea  tor  fainspecaon 


lastw},  scale 
revanncalion,  aval- 
eQuvmont  Ssmorv 
waighng  fundione, 
and  cerWying  irv 


Benioee  aha!  t>e  assessed  at  the 
or  nonconiraia  houny  rata  as  the 
Homwar.  tf  addnonai  personnel 


partorm  Itie  rsmspeoon  or 


arrtirsrt  wtk  be 
ornnal  nspecBon  houny  tae. 

'Board  appeal  inspections  are 
plea.  See  1800.71,  Schedule  A 


appeal  intpection 
apnifalile  contract 
oriQsial  mspeclion. 
are  reiyAed  to 
inspectton  aerv- 
Sw  nondxitract 


baaed  on  Ms  sam- 
tor  Board  Appeal 


Dated:  May  23, 1968.  : 

W.  Kbk  Kfiller,  ' 

Administrator. 
(FR  Doc.  88-13075  Filed  6-8-88;  8:45  amt 
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Agrtcultural  Marketing  Servic* 

7CFRPart910 

(Lemcn  Regutotton  617) 

Lemons  Grown  in  Calffomia  and 
Arizom^  Limitation  of  Handling 

AMENCv:  A^cultural  Marketing  Service. 
USDA. 


;  Regulation  617  establishes 
the  quantity  of  fresh  California-Arizona 
lemons  that  may  be  shipped  to  market  at 
385,000  cartons  during  the  period  June  12 
through  June  18. 1988.  Such  action  is 
needed  to  balance  the  supply  of  fresh 
lemons  with  market  demand  for  the 
period  specified,  due  to  the  marketing 
situation  confronting  the  lemon  industry. 
dates:  Regulation  617  (S  910.917)  is 
effective  for  the  period  June  12  through 
June  18, 1988. 
FOH  nNITNDI  MFOmiATlON  CONTACT: 

Raymond  C.  Martin,  Section  Head, 
Volume  Control  Programs,  Marketing 
Order  Administration  Branch.  FftV, 
AMS,  USDA.  Room  2523.  South  Building. 
P.O.  Box  96468.  Washington,  DC  20090- 
6456;  telephone:  (202)  447-5697. 
SUPPIEMENTARY  INFORMATION:  This 

final  rule  has  been  reviewed  under 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  detemoined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  FlexibiHty  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Maiiieting  Service  has  determined  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  action  to  the  scale  of 
business  subject  to  such  actions  in  Order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Agricultiutil  Marketing  Agreement  Act, 
and  rules  issued  thereunder,  are  unique 
in  that  they  are  brought  about  through 
group  action  of  essentially  small  entities 
acting  on  their  own  behalf.  Thus,  both 
statutes  have  small  entity  orientation 
and  compatibility. 

This  regulation  is  issued  under 
Maiiceting  Order  No.  910,  as  amended  (7 
CFR  Part  910)  regulating  the  handling  of 
lemons  grown  in  California  and  Arizona. 
The  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
(the  "Act"  7  U.S.C.  601-674),  as 
amended.  This  action  is  based  upon  the 
recommendation  and  information 
submitted  by  the  Lemon  Administrative 
Committee  and  upon  other  available 
information.  It  is  found  that  this  action 
will  tend  to  effectuate  the  declared 
policy  of  the  Act 

This  regulation  is  consistent  with  the 
marketing  policy  for  1987-88.  The  . 
committee  met  publicly  on  June  7. 1988, 
in  Los  Angeles.  California,  to  consider 
the  current  and  prospective  conditions 


of  supply  and  demand  and 
recommended,  by  a  11-2  vote,  a  quantity 
of  lemons  deemed  advisable  to  be 
handled  diuing  the  specified  week.  The 
committee  reports  that  the  market  for 
lemons  is  steady. 

Pursuant  to  5  U.S.C.  533,  it  is  further 
found  that  it  is  impractical,  uimecessary. 
and  contrary  to  the  public  interest  to 
give  preliminary  notice  and  engage  in 
-further  public  procedure  with  respect  to 
this  action  and  that  good  cause  exists 
for  not  postponing  the  effective  date  of 
this  action  until  30  days  after 
publication  in  the  Federal  Register 
because  of  insufficient  time  between  the 
date  when  information  became 
available  upon  which  this  regulation  is 
based  and  the  effective  date  necessary 
to  effectuate  the  declared  purposes  of 
this  Act  Interested  persons  were  given 
an  opportunity  to  submit  information 
and  views  on  the  regulation  at  an  open 
meeting.  It  is  necessary,  in  order  to 
effectuate  the  declared  purposes  of  the 
Act  to  make  these  regulatory  provisions 
effectiveas  specified,  and  handlers  have 
been  apprised  of  such  provisions  and 
the  effective  time. 

List  of  Subjects  in  7  CFR  Part  910 

Marketing  agreements  and  orders, 
CalifcHDla.  Arizona,  Lemons. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  Part  910  is  amended  as 
follows: 

PART  910— LEMONS  GROWN  IN 
CAUFORNIA  AND  ARIZONA 

1.  The  authority  citation  for  7  CFR 
Part  910  continues  to  read  as  follows: 

AutiMwity:  Sees.  1-19, 48  SUt  31,  as 
amended:  7  U.S.C.  601-674. 

2.  Section  910.917  is  added  to  read  as 
follows: 

Note:  This  section  will  not  appear  in  the 
Code  of  Federal  Regulations. 

§010417    Lemon  Regulation  617. 

The  quantity  of  lemons  grown  in 
California  and  Arizona  which  may  be 
handled  during  the  period  June  12. 1988, 
through  June  18. 1966.  is  established  at 
385.000  cartons. 

Dated:  June  8, 1988. 
Charles  K.  Biadar, 

Director,  Fruit  and  Vegetable  Division, 

Agricultural  Marketing  Service. 

[FR  Doc.  88-13256  Filed  6-0-88;  8.-45  am] 


7CFRPart946 

(AMfr-nr-«»-013FRl 

Inan  Polaloss  Grown  In  WlasMngtoni 
Amsnonnsnt  Nol  8  to  Qonlfeidkio 
naniMny  nvgonnion  lO  naiax  mv 
MMnMMi  «mes  ns^wpsiiMm  for  Round 
nw  rwiDOT  amr  fTCQUca  inv 

SSI..^^^^^K  ^^^^^aM^^  ^^g^^^^^^a^^^ 

Mnmnum  uoanBi^  Bxampnofi 

AOCNCV:  Agricaltml  MaikediH  Senrka. 
USDA. 

ACTION:  Phial  rale. 


:  Tnis  nm  fcdecea  Ibe 
minimum  size  retinkeaKiit  for  higb 
quality,  round  red  potatoes  fron  1% 
inches  to  1  incb  ia  diameter  and  lowua 
the  minimum  quantity  exemptiiMi  froas 
20  hundredweight  to  5  hundredweight 
per  day.  Tde  reduced  size  requirement 
will  also  apfriy  to  imported  round  red 
potatoes  dwing  the  raendis  of  July  and 
August  The  intent  of  diese  actions  is  to 
meet  current  demand  for  smaller,  high 
quality  rottnd  red.  potatoes  and  to 
decrease  the  vohime  of  mdnspected,  low 
quality  potatoes  entering  fre^  market 
chaimels. 

EFFECnvE  DATE:  July  1, 1988. 
FOR  FURTHER  INRMMATION  CONTACT: 
Todd  A.  Delello,  Mariceting  Order 
Administration  Branch.  Firuit  and 
Vegetable  Division.  AMS.  U9DA.  P.O. 
Box  96456.  Room  2S25-S.  Washington. 
DC  20090-6450.  telephone  (202)  475- 
56ia 

StIPPLEMENTARV  INFORMATION:  This  nOe 
is  issued  under  Marketing  Order  No.  946 
(7  CFR  Part  046).  as  amended,  regulating 
the  handling  of  Irish  potatoes  grown  in 
the  State  of  Washington.  This  order  is 
authorized  by  (he  Agricultural 
Marketing  Agreement  Act  of  1937.-as 
amended  (7  U.S.C  601-674).  hereinafter 
referred  to  as  the  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12291  and 
Departmental  Regulation  1S12-1  and  has 
been  determined  to  be  a  *ium-majoi^ 
rule  under  criteria  contained  th^»rptn 

Pursuant  to  requirements  set^orth  in 
the  Regulatory  Flexibility  Act  (RFA),  die 
Administrator  of  the  A^a|IturaI 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of-thie  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actfoos  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketiag  orders  issued.pursuant  to  the 
Act  and  rules  issued  thereunder,  are 
unique  in  that  they  are^brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 


Thus,  botk  statutes  have  SBudl  entity 
orientation  and  compattti^ty. 

There  are  approximately  50  handlers 
of  WasfaiagtenState  potatoes  sufa^t  to 
regolatioN  under  the  Bwrkethig  order, 
and  ai^prcHdiaately  360  proda^rs  in  the 
production  area.  There  are  about  25 
potato  importers  subject  to  the 
retiuireraents  (tftbe  potato  import 
regulation,  lite  Small  Business 
Administration  (13  CFR  121.2)  has 
defined  sssaU  a^cuhural  producers  as 
those  having  amraal  gross  revenue  for 
the  last  three  years  cl  less  than  $600j000k 
and  small  agricultural  service  firms  are 
defined  as  those  whose  gross  annual 
receipts  are  less  than  $3,500,000^  The 
majority  of  handlers  and  producers  of 
Washington  State  potatoes  and 
importers  of  potatoes  may  be  classified 
as  small  entities. 

Fresh  shipments  of  Washington  round 
red  potatoes  have  risen  from  96.900 
hundredweight  (cwt  J  in  1981-82  to 
235.000  cwt.  in  the  1988-87  season.  This 
increase  has  been  co^itinuous  except  for 
a  drop  fai  1965-86.  As  of  April  30. 1988. 
total  fresh  riiipments  of  Washington 
potatoes  are  down  bom  the  previous 
season;  however,  fresh  roimd  red 
shipments  are  up  to  300,000  cwt. 
compared  with  235,000  cwt.  during  a 
corresponding  period  lest  year.  Roimd 
red  potatoes  in  Washington  carrmtly 
comprise  i^ipRndmately  5  percent  of 
total  fresh  shipwenta,  and  less  than  1 
percent  of  total  prodactton.  Over  97 
percent  of  the  round  red  potato  crop  is 
utilized  in  the  fresh  market,  where 
consumer  preference  and  demand 
determine  sales.  Wth  these  potatoes 
subject  to  buyer  scrutiny,  size,  shape, 
and  overall  quality  are  of  vital 
importance  in  meeting  the  consumer 
preference.  • 

The  handling  requirements  for  fresh 
Washington  potatoes  are  specified  in 
§  946.336  (53  FR  8143.  March  14, 1988). 
The  current  requirements  for  round  red 
potatoes  specify  that  they  be  shipped 
under  the  following  conc^ons.  Round 
red  potatoes  must  grade  at  leest  U.S.  No. 
2  and  must  have  a  minimum  diameter  of 
1%  inches  (47.6  nun)  except  size  "B" 
(1  Vs  Inches  minimum  diameter)  may  be 
shipped  if  otherwise  grading  U.&  No.  1. 
Furthermore,  the  maturity  requirement 
for  round  red  potatoes  is  that  they  shall 
not  be-more  than  "moderately  skinned." 

This  rule  reduces  the  minimum  size 
requirement  for  U.S.  No.  1  round  red 
potatoes  from  V^  inches  to  1  inch 
minimum  diaaieter.  This  rule  also 
decreases  the  mimmum  quantity 
exemption  from  20  cwt  to  5  cwt  per 
day.  Iliese  changes  were  reconmeaded 
by  the  State  of  Wadiingtan  PoUto 
Committee  to  become  effective 


beginning  with  the  1960-80  seasoa 
which  coauaences  July  1. 

A  proposal  invit^  comments  on  dds 
action  was  puUiahed  in  the  Federal 
Ragtster  on  Apra  14. 1900(53  PR  18423). 
Interested  persons  were  invited  to 
submit  conunents  until  May  16. 1068.  No 
comments  were  received. 

The  relaxed  size  requirement  affords 
prodacers  and  handlers  the  opportunity 
to  Bieet  ciurent  marlcet  dentaad  for 
smaU.  high  quality  round  red  potatoes. 
This  change  is  expected  to  benefit 
consumers  by  providing  them  with  a 
product  they  desire,  and  producers  and 
handlers  by  increased  sales.  This 
relaxation  should  not  adversely  affect 
the  market  for  larger  cound  red  potatoes. 

Under  the  current  regulation,  handlers 
are  able  to  ship  up  to  io  cwt  per  day 
without  regard  to  inspection  and 
assessment  requirements.  This 
exemption  allows  the  imregulated 
movement  of  small,  noncommercial 
quantities  of  potatoes  that  are 
essentially  for  home  use.  It  is  believed 
that  requiring  such  potatoes  to  meet  the 
quality  standards  imposed  under  the 
marketing  order  is  unnecessary. 
However,  the  current  20  cwt.  amount  is 
believed  to  be  ^eeter  than  that 
customarily  purchased  by  individuals 
for  their  own  use,  and  provides  an 
a^wnue  for  substandard  potatoes  to 
enter  the  commercial  fresh  market. 
Reducing  this  minimum  quantity 
exemption  to  5  cwt.  addresses  the 
committee's  concern  that  too  many 
uninspected,  low  cpiality  potatoes  are 
ending  up  m  fresh  market  channels.  This 
exemption  is  more  in  line  with  exempt 
amounts  provided  under  similar 
marketing  orders  covering  other  major 
potato  producing  areas,  "nie  purpose  of 
this  change  is  to  lower  the  amount  of 
low  quality  potatoes  entering  fresh 
market  channels. 

Other  exemptions  currently  provided 
are  unchanged.  The  grade,  size, 
cleanness,  maturity,  and  pack 
requirements  are  not  applicable  to 
sh^ments  of  potatoes  for  livestock  feed, 
charity,  seed,  prepeeling.  other 
processing,  or  export  Shipments  to 
these  outlets  are  also  free  from 
inspection  requirements. 

Section  8e  of  the  Agricultural 
Marketing  Agreement  Act  of  1937 
requires  that  when  certain  domestically 
produced  commodities,  including  Irish 
potatoes,  are  regulated  under  a  Federal 
mariceting  order.  Imports  of  that 
commodity  must  meet  the  same  or 
comparablegradei  size,  quality,  or 
maturity  requirements.  Section  8e  also 
provides  that  whenever  two  or  more 
marketing  orders  regulating  a 
commodity  produced  in  different  areas 
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of  the  United  States  are  concurrently  in 
effect,  the  Secretary  shall  determine 
which  of  the  areas  produces  ^e 
comiDodity  in  most  direct  competition 
with  the  imported  commodity.  Imports 
then  must  meet  the  quality  standards  set 
for  that  particular  area. 

In  the  case  of  potatoes,  the  current 
import  regulation  (9  980.1.  34  PR  8043) 
speciHes  that  import  requirements  for 
long  types  be  based  on  those  in  effisct 
for  potatoes  grown  in  certain  designated 
counties  in  Idaho,  and  Malheur  County, 
Oregon  (M.0. 945)  during  each  month  of 
the  marketing  year  and  diat  for  round 
white  types,  they  be  based  on  those  in 
effect  for  potatoes  grown  in  the 
Southeastern  States  from  June  5  to  July 
31.  and  on  those  in  effect  for  potatoes 
grown  in  Colorado  Area  3  for  the 
remainder  of  the  year.  '  " 

The  quality  standards  imposed  upon 
imports  of  red  skinned,  round  type 
potatoes  are  based  on  that  type  grown 
in  Washington  during  the  months  of  July 
and  August  During  the  remainder  of  the 
year,  the  import  requirements  are  based 
upon  those  in  effect  for  potatoes  grown 
in  Colorado  Area  2. 

During  the  July  1  through  August  31 
period,  round  red  skinned  potatoes 
which  are  at  least  one  inch  in  diameter 
may  be  imported  if  they  otherwise  grade 
at  least  U.S.  No.  1.  No  change  is  required 
in  the  language  of  S  980.1  or  §  94d.336(i) 
Applicability  to  imports. 

Based  on  the  above,  the  Administrator 
of  AMS  has -determined  that  this  action 
would  not  have  a  signiHcant  econo.Tiic 
impact  on  a  substantial  number  of  small 
entities. 

After  consideration  of  the  information 
and  recommendation  Submitted  by  Oie 
committee,  and  other  available 
information,  it  is  hereby  found  that  the 
rule  as  hereinafter  set  forth  will  tend  to 
effectuate  the  declared  policy  of  the  Act. 

Pursuant  to  5  U.S.C.  533,  it  is  further 
found  that  good  cause  exists  for  not 
postponing  the  effective  date  of  this 
action  until  30  days  after  publication  in 
the  Federal  Register  in  that:  (1)  The  1988 
harvest  of  Washington  red  potatoes  will 
begin  in  early  July,  and  this  action 
should  be  effective  July  1.  and  (2)  a  July 
1  effective  date  will  permit  all  shippers 
to  take  advantage  of  the  relaxed  size 
requirement  and  thus  meet  current 
consumer  demand. 

List  of  Subjects  in  7  CFR  Part  946 

Marketing  agreements  and  ordersl 
Potatoes,  Washington.  ^ 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  Part  946  is  amended  as 
follows: 


PART  946-IRISH  POTATOES  GROWN 
IN  WASHSNGTON 

1.  The  authority  citation  for  7  CFR 
Part  946  continues  to  read  as  follows: 

Authority:  Sees.  1-19. 48  Stat  31.  as 
amended:  7  U.S.C.  601-874. 

2.  Section  946.336  is  amended  by 
revising  paragraphs  {a){2)  (i)  and  (f)  to 
read  as  follows. 

Not*:  This  regulation  will  appear  in  the 
Code  of  Federal  Regulations. 

S946.336    Hanging rsgutotfcm. 

•        *        •        «        * 

(a)*** 

(a)(2)  Size—{\]  Round  varieties— 1% 
inches  (47.6  mm)  minimum  diameter, 
except  roimd  red  varieties  may  be  1  inch 
°  (25.4  mm)  minimum  diameter,  if  U.S.  No. 


(f)  Minimum  quantity  exemption. 
Each  handler  may  ship  up  to,  but  not  to 
exceed  5  hundredweight  of  potatoes  per 
day  without  regard  to  the  inspection  and 
assessment  requirements  of  this  part, 
but  this  exception  shall  not  apply  to  any 
shipment  over  5  hundredweight  of 
potatoes. 
*        *        •        •        • 

Dated:  June  7, 198a 
Robert  C.  Keeney, 

Deputy  Director,  Fruit  and  Vegetable 
Division,  Agricultural  Marketing  Service. 
[FR  Doc.  88-13077  Filed  6-0-88;  8:46  am] 
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Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  92 
[Docket  Na  99-CS7] 

Importation  of  Sheep 

AOENCV:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Final  rule. 

summary:  We  are  amending  the 
regulations  concerning  the  importation 
of  sheep  into  the  United  States.  This  is 
necessary  because  there  is  considerable 
interest  in  importing  large  numbers  of 
sheep  into  the  United  States  from  New 
Zealand.  These  anticipated  importations 
of  sheep  have  created  a  demand  for 
quarantine  services  for  sheep  in  excess 
of  the  services  available  at  existing 
federal  facilities. 

First,  we  are  adding  requirements  for 
approval  of  privately  operated 
quarantine  facilities  for  sheep  imported 
into  the  United  States  from  countries 
free  of  foot-and-mouth  disease  and 
rinderpest.  These  amendments  are 


needed  to  ensure  that  private  facilities 
meet  minimum  standards  for  disease 
control.  Second,  we  indicate  the  ports  of 
entry  for  sheep  intended  for  quarantine 
at  a  privately  operated  quarantine 
fecihty.  This  amendment  is  needed  to 
ensure  that  these  sheep  are  entered  into 
the  United  States  only  at  ports  at  which 
the  appropriate  federal  personnel  are 
available  to  provide  services.  Third,  we 
are  adding  health  certification 
requirements  and  other  requirements 
concerning  quarantine  upon  arrival  in 
.  the  United  Spates  for  sheep  from  New 
Zealand.  These  amendments  are  needed 
to  ensure  protection  against  the 
introduction  into  the  United  States  of 
communicable  livestock  diseases. 

EFFECnve  OATtr  July  ll,  1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Harvey  A.  Kryder,  Senior  Staff 
Veterinarian,  Import-Export  and 
Emergency  Plaiming  Staff.  Animal  and 
Plant  Health  Inspection  Service,  U.S. 
Department  of  Agriculture,  Room  806. 
Federal  Building,  6505  Belcrest  Road. 
Hyattsville,  MD  20782,  301-436-8095. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  regulations  in  9  CFR  Part  92 
(referred  to  below  as  the  regulations), 
among  other  things,  regulate  the 
importation  into  the  United  States  of 
specified  animals  and  animal  products 
in  order  to  prevent  the  introduction  into 
the  United  States  of  various  livestock 
diseases. 

In  the  Federal  Register  of  March  2. 
1988  (53  FR  6656-6666.  Docket  No.  88- 
009),  we  proposed  to  amend  the 
regulations  by:  (1)  Adding  requirements 
for  approval  of  privately  operated 
quarantine  facilities  for  sheep  imported    - 
into  the  United  States  from  countries 
free  of  foot-and-mouth  disease  and 
rinderpest:  (2)  indicating  the  ports  of 
entry  for  8heei>intended  for  quarantine 
at  a  privately  operated  quarantine 
facility;  and  (3)  adding  health 
certification  requirements  and  other 
requirements  concerning  quarantine 
upon  arrival  in  the  United  Sta'es  for 
sheep  from  New  Zealand.  A  document 
correcting  two  typographical  errors  was 
published  in  the  Federal  Ragistar  on 
March  14. 1988  (53  FR  8301). 

As  announced  in  the  proposal,  two 
pubUc  hearings  were  held:  one  in 
Portland,  Oregon,  on  March  15, 1988, 
and  another  in  Washington,  DC,  on 
March  17, 1968.  Also,  in  the  proposal  w( 
invited  written  comments  and  indicated 
that  consideration  would  be  given  to 
comments  postmarked  or  received  on  or 
before  April  1, 1988.  Twenty-eight 
persons  made  statements  at  the  first 


hearing;  ten,  at  the  second.  Several 
persons  who  spoke  at  one  or  both  of  the 
public  hearings  also  submitted  written 
comments.  Eighty  written  comments 
were  received.  Persons  submitting  either 
oral  or  written  comments  included  a 
feedlot  and  slaughterhouse  operator, 
sheep  producers,  animal  breeding  and 
veterinary  consultants,  importers  and 
exporters  of  agricultural  commodities, 
members  of  Congress,  APHIS 
employees,  and  representatives  of  the 
New  Zealand  government,  wool 
growers'  and  other  sheep  producers' 
associations,  animal  protection 
organizations,  state  departments  of 
agriculture,  livestock  exporters' 
associations,  the  national  association 
representing  the  meat  packing  and 
processing  industries,  other  trade 
associations,  a  public  port  and  a  state 
association  of  public  ports,  and  other 
interested  individuals. 

All  comments  have  been  carefully 
considered,  and  those  that  raised 
objections  or  suggested  changes  are 
discussed  in  this  supplementary 
information.  Except  as  explained  below, 
we  have  adopted  the  provisions  of  the 
proposed  rule  as  a  final  rule  for  the 
reasons  set  forth  in  the  proposal  and  in 
this  document. 

Standards  for  Privately  Operated 
Quarantine  Facilities  for  Sheep 

Standards  Not  Limited  to  Portland 
Facility 

Earlier  this  year  one  shipment  of 
sheep  from  New  Zealand  was  imported 
into  the  United  States  through  a  facility 
in  Portland,  Oregon,  that  was 
specifically  approved  for  that 
importation.  Several  persons'  comments 
are  based  on  their  familiarity  with  the 
Portland  facility.  We  emphasize, 
however,  that  the  standards  for 
approval  of  a  privately  operated 
quarantine  facility  contained  in  the 
proposed  rule  were  not  designed  solely 
for  the  Portland  facility,  but  for  any 
privately  operated  quarantine  facility 
for  sheep  otherwise  eligible  for  entry 
into  the  United  States. 

Opposition  to  Use  of  Privately  Operated 
Facilities 

Several  commenters  objected  to 
allowing  the  importation  of  sheep  into 
the  United  States  through  privately  - 
operated  quarantine  facilities.  They 
maintained  that  we  are  setting 
precedents  for  private  quarantine 
facilities  far  below  present  standards 
and  that  we  should  only  allow  use  of 
government  operated  quarantine 
facilities  to  avoid  compromising  our 
import  rules.  No  changes  are  made 
based  on  these  comments.  No  evidence 


has  been  presented  to  us  that 
establishes  that  implementing  this  final 
rule  would  present  a  significant  risk  of 
introducing  communicable  livestock 
diseases.  Further,  based  on  the  rationale 
set  forth  in  the  proposal  and  in  this 
document  it  has  been  determined  that 
sheep  imported  into  the  United  States  in 
compliance  with  the  provisions  of  this 
final  rule  and  the  other  applicable 
provisions  of  the  regulations  would  not 
present  a  significant  risk  of  introducing 
communicable  livestock  diseases. 

Quarantine  Facility  Standards  Not 
Limited  to  Sheep  From  New  Zealand 

New  S  92.45  contains  requirements  for 
approval  of  privately  operated 
quarantine  facilities  for  sheep  from  all 
countries  free  of  rinderpest  and  foot- 
and-mouth  disease  (FMD).  (The 
importation  of  certain  animals,  including 
sheep,  from  countries  not  declared  free 
of  rinderpest  and  FMD  is  prohibited 
except  for  specially  authorized 
importations  through  the  Harry  S 
Truman  Animal  Import  Center,  a 
maximum  security  quarantine  facility  in 
Fleming  Key,  Florida.)  Conmienters 
asserted  that  since  the  standards  for 
these  facilities  are  written  for  the 
importation  of  sheep  from  any  country 
free  from  FMD  and  rinderpest,  they  are 
geared  for  the  worst  health  status  of 
these  animals  that  is  likely  to  be 
encountered  in  the  range  of  supplying 
countries.  These  commenters  suggested 
that,  considering  the  animal  health 
status  of  sheep  fit)m  New  Zealand,  the 
standards  should  be  written  specifically 
for  that  country  in  order  to  avoid 
penalizing  its  sheep  exporters.  No 
changes  are  made  based  on  this 
comment.  The  standards  contained  in 
the  final  rule  apply  to  privately  operated 
quarantine  facilities  housing  any  sheep 
otherwise  eligible  for  entry  into  the 
United  States  regardless  of  the  country 
of  origin.  The  health  certification 
requirements  would  differ  depending  on 
the  animal  health  status  and  the  animal 
health  programs  in  the  country  of  origin. 
Once  it  is  determined  that  the  sheep 
meet  the  health  certification 
requirements  and  are  eligible  for  entry 
through  a  privately  operated  quarantine 
facility,  the  standards  necessary  to 
ensure  that  sheep  in  the  facility  do  not 
present  a  risk  of  spreading 
conununicable  livestock  diseases  are, 
generally,  uniform. 

Cooperative  Agreement  §  92.45(a) 

We  proposed  that  a  privately 
operated  quarantine  facility  for  sheep 
must  be  operated  in  accordance  with  a 
cooperative  agreement  executed  by  the 
operator  or  od^er  designated 
r^resentative  of  the  facility  and  by  the 


Administrator.  Commenters  suggested 
that  the  regulations  should  require  a 
cooperative  agreement  between  the 
privately  operated  quarantine  facility 
and  the  state  in  which  it  is  located.  They 
also  suggested,  generally,  that  state 
officials  should  assume  authority  and 
responsibility  co-equal  and  parallel  to 
that  of  federal  officials  in  all  aspects  of 
the  operation  of  privately  operated 
quarantine  facilities  for  sheep. 

No  changes  are  made  based  on  these 
comments.  The  statutory  mandate  to 
establish  and  enforce  regulations 
concerning  the  importation  of  certain 
animals,  including  sheep,  is  directed  to 
the  Secretary  of  Agriculture  by  federal 
animal  quarantine  laws.  Cooperation 
with  the  States  is  critical  to  the  control 
and  eradication  of  animal  diseases  in 
the  United  States,  and  Animal  and  Plant 
Health  Inspection  Service  (APHIS) 
employees  work  closely  with  State 
officials.  However,  the  ultimate 
authority  for  regulating  the  importation 
of  these  animals  rests  with  the  federal 
government.  This  responsibility  cannot 
be  delegated  to  the  States. 

Availability  of  Personnel  to  Provide 
Services 

The  proposed  rule  (§  92.45(b)) 
provided  that  approval  of  any 
quarantine  facility  shall  be  contingent 
upon  a  determination  by  the 
Administrator  that  adequate  personnel 
are  available  to  provide  services 
required  by  the  facility  if  approved. 
Conunenters  questioned  whether 
adequate  personnel  will  be  available  to 
properly  monitor  privately  operated 
quarantine  facilities  if  there  are  budget 
cuts  and  administrative  cutbacks. 

Our  inclusion  of  this  provision  in  the 
regulations  acknowledges  that  there 
may  be  instances  in  which  the 
Administrator  will  determine  that 
adequate  AI4iIS  personnel  are  not 
available  to  provide  services  and  will 
have  to  refuse  approval  of  a  facility  for 
that  reason.  However,  this  should  not 
preclude  the  Agency  from  having  a 
mechanism  in  place  to  facilitate  the 
importation  of  animals  for  those 
importations  for  which  personnel  are 
available. 

Supervision  of  the  Facility:  §  92.45fbXV 

We  also  proposed  that  the  facility 
must  be  maintained  under  the 
supervision  of  a  Veterinary  Services 
veterinarian.  One  commenter  requested 
that  the  complete  range  of  the 
supervisory  veterinarian's  authority  be 
specified  in  detail. 

No  changes  are  made  based  on  this 
request.  We  think  that  this  final  rule 
adequately  identifies  the  range  of  the 
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gupenijwy  v«tariiwTi«n'«  autiiority.  As 
indicated  in  (he  proposed  rule  al  53  FR 
6657,  Ifae  laqwrement  for  supeivision  is 
intended  lo  easive  that  the  ftidiity 
operates  ia  ecoordMioe  widi  all 
appUeablc  rules  and  regdations.  It  is  the 
supervisory  veterinarian's  responsibility 
to  exercise  discretiaa  and  judgment 
within  the  framework  of  the  regulations 
to  ensure  that  the  regulations  are 
enforced.  Of  ooose,  other  supervisory 
personnel  are  available  to  advise  on-line 
personnel  as  tiny  implement  their 
responsibilities. 

Physical  Plant  Requirements:  Location: 
§92.45(bXzni) 

The  proposed  location  requirements 
provided,  in  part  that  the  quarantine 
facility  must  be  located  within  the 
immediate  area  of  the  port  of  entry  to 
minimise  the  possibility  of  introduction 
and  disseninaiioo  of  diseases  by  the 
imported  sheep  while  in  transit  h'om  the 
point  of  entry  to  the  quarantine  facility. 

One  cotaunenter  suggested  that  we 
specify  a  distance  that  the  facility  must 
be  located  from  domestic  Uvestock  in 
order  to  help  ensure  the  biosecurfty  of 
the  faolity. 

We  have  determined  that  the  facility 
should  be  located  at  least  V^  mile  from 
any  livestock  to  help  ensure  the 
biosecurity  of  the  facility.  Although  it  is 
impossible  to  specif  an  exact  nainimnm 
distance  beyond  which  a  disease  agent 
could  not  be  spread,  both  science  and 
experience  indicate  that  a  distance  of  at 
least  %  nule  ^ould  be  adequate  to  help 
preclude  the  transmission  of  any  animal 
disease  agent  into  or  from  the  facility. 
We  have  added  this  V^  mile  requirement 
to  Ae  final  rule.  ' 

Several  other  commenters  requested 
that  the  regulations  be  more  specific  on 
the  distance  aDowed  between  the  port 
of  entry  and  the  facility.  No  changes  are 
made  based  on  this  comffient.  Under 
§  92.30)  of  the  final"  rule,  sheep  may  be 
entered  into  the  United  States  through  a 
nranber  of  ports.  Some  of  diese  ports 
win  be  in  large  metropolitan  areas  with 
the  nearest  concentration  of  livestock 
many  miles  away.  Others  may  be  in 
towns  wMi  rural  areas  and 
concentrations  of  livestock  within  a 
very  short  distance  of  the  port. 
Considering  the  diversity  of  the  places 
in  which  persons  may  consider  locating 
quarantine  facilities,  it  is  difficult  to 
stipulate  a  maximum  distance  from  the 
port  of  enbTT  that  would  be  "vrithin  the 
immediate  area  of  the  port  of  entry."  We 
would  risk  requirmg  what  may  in  some 
circumstances  prove  unjustified  and 
burdensome  for  the  importer  or,  in  other 
circumstances,  findii^  that  our 
regulatioiu  would  aOow  construction  of 
a  facility  ia  a  location  that  could  prove 


inadequate  to  ensure  prevention  of 
disease  spfsad.  Frospactive  iiapmtsis 
consult  witli  APHIS  affidah  in  tte 
initial  stagts  of  oensidenng  construction 
of  a  privately  operated  quarantine 
facility.  Any  importer  will  have  an 
opportunity  to  dwck  with  agency 
officials  to  confirm  that  the  location 
requirements  woim  be  met  for  any 
facility  before  that  person  has  made  any 
firm  decisions  about  the  location  of  the 
facility. 

Physical  Plant  Requirements: 
Construction;  §9Z.4S(bX2Kii) 
— Walls.  Floors,  and  Ceilings 

Paragraph  (A)  of  the  proposed 
coastiuctioa  requirements  provided  that 
all  solid  wulls.  floors,  and  ceilings  of  the 
quarantine  facility  must  be  constructed 
of  raatoials  that  are  substantially 
impervious  to  moisture  and  that  can 
withstand  continued  cleaning  aiui 
disinfection.  Some  coounenters 
suggested  that  the  requirement  should 
only  apply  to  the  floors  and  to  the  waDs 
up  to  a  height  of  five  feet,  based  on  the 
assertion  that  only  those  surfaces  which 
would  be  cleaned  and  disinfected 
between  shipments  and  with  which  the 
sheep  have  direct  contact  would  need  to 
be  impervious  to  moisture. 

In  our  judgment,  all  surfaces  would 
need  to  be  cleaned  and  disinfected 
between  shipments  to  help  ensure  that 
cBsesse  agents  would  not  be  spread 
bom  one  lot  of  sheep  to  another.  The 
surfaces  nearest  the  sheep  would  be 
most  likely  to  be  contaminated  by 
disease  agents,  with  the  ri^  of  surface 
contandnation  decreasing  with  distamx 
from  the  animals.  Of  course,  the  floors 
and  the  lower  part  of  the  walls,  with 
which  the  sheep,  their  excronent.  or 
discharges  have  contact  would  need 
more  frequent  orjnore  intensive 
cleaning  and  disinfecti<m.  The  upper 
part  of  the  walls  and  the  npiHngn  would 
require  consideraUy  less  maintenance 
to  keep  them  dean  and  disinfected.  We 
have  determined  that  surfaces  that 
require  less  maintenance,  such  as 
ceilings  and  the  upper  part  of  the  wails, 
would  not  need  to  be  substantially 
inqwrvious  to  moistare  in  order  to  be 
adequately  cleaned  and  (hsinfected.  We 
are  changing  the  pravisien  hi  the  final 
rule  with  respect  to  ceilings  and  the 
upper  part  of  die  walls  to  require  only 
that  these  surfaces  must  be  able  to 
withstand  cleaning  and  disinfection 
between  shipments. 

— Doors  and  Other  Openings 

Paragraph  (B)  of  the  proposed 
construction  requirements  provided  that 
the  quarantine  focihty  building  must  be 
Qom^nicted  with  each  snfr]rway 


equipped  widi  a  aeries  of  two  solid 
doOTS,  and  with  other  opemngs  covered 
widi  screeaing  16  nesh  or  finer,  unless 
the  Aduiiaistiator  specifically  approves 
other  tn*es  of  doors  and  opemngs  as 
adeqaata  to  pseveat  the  entry  of  insects. . 

SoHM  ooaaoentefs  suggested  that 
these  should  be  no  requirement  for 
screening  anless  the  annaals 
quarantined  hi  the  fsciKty  originate  from 
a  country  affected  with  Imown  vector- 
home  diseases  exotic  to  the  United 
States.  We  disagree.  As  suggested  by 
one  commenter,  even  if  the  animals 
quarantined  in  the  facility  originate  from 
a  country  not  known  to  be  affected  with 
vector-boBie  diseases  exotic  to  the 
United  States,  screening  would  be 
needed  to  eliminate  the  risk  of 
introduction  of  any  vector-borne  disease 
from  outside  the  fridlity.  The  fact  that 
the  facility  is  screened  would  help 
establish  that  any  vector-borne  disease 
that  might  appear  among  the  animals  in 
quaran&ie  would  be  of  foreign,  rather 
than  domestic,  origin. 

Other  commenters  suggested  that  the 
16  me^  or  finer  screening  requirement 
is  inappropriate,  based  on  the  assertion 
that  it  would  create  ventilation 
problems  that  may  cause  greater  health 
problems  for  the  sheep  in  quarantine 
than  any  potential  problems  that  could 
be  caused  by  insects.  We  reject  the 
assertion  that  the  screening  requirement 
would  cause  ventilation  problems  and 
jeopardize  the  health  of  die  sheep  in 
quarantine.  The  final  rule  contains 
separate  requirements  to  ensure 
adequate  ventilation  in  a  facility.  Both 
the  ventilation  and  screening 
requirements  are  needed  to  help  ensure 
the  biosecurity  of  the  facility. 

With  respect  to  the  requirement  that 
each  entryway  be  equipped  with  a 
series  of  two  solid  doors,  one 
commenter  suggested  specific 
circumstances  under  which  double 
doors  would  not  be  needed.  It  is  not 
necessary  to  make  any  further  change  in 
the  regulatioos  to  allow  for  approval  of 
alternative  types  of  doors  and  openings. 
As  indicated  above,  the  regulation  as 
proposed  provided  that  the 
Administrator  may  specifically  approve 
the  use  of  other  types  of  doors  and 
openings. 

— T^r 

The  standards,  also  contain  provisions 
to  ensure  diat  disease  agents  would  not 
be  spread  among  different  lots  of  sheep 
within  dn  same  facdity.  The  term  "lot" 
first  appears  in  paragraph  (C)  of  the 
construction  requirements  and  is  used 
several  times  in  the  standards.  Several 
comnenters  requested  clarification  of 
this  Icnn. 


The  term  "lot"  was  intended  to  mean 
a  group  of  sheep  that  have  been  held  on 
a  premises  with  opportunity  for 
commingling  (physical  contact  writh 
other  sheep  in  the  group  or  with  their 
excrement  or  discharges)  at  any  time 
since  30  days  prior  to  export  to  the 
United  States.  We  have  included  this 
clarification  in  the  final  rule.  Generally, 
for  large  inqxirtations  of  a  group  of 
feeder  lambs  that  have  qualified  for 
health  certification  diuring  the  same 
pteriod  in  an  isolation  area,  a  facility  will 
house  a  single  lot  of  animals.  However, 
the  regulations  are  written  to  allow  a 
facility  to  accommodate  more  than  one 
lot  of  sheep  at  a  time. 

— ^Ventilation  Systems 

Para^aph  (E)  of  the  proposed 
construction  requirements  provided  that 
the  quarantine  facility  building  must 
have  a  separate  ventilation  system  for 
each  lot  of  sheep  that  is  housed  in  the 
facility.  One  commenter  asserted  that 
there  would  be  no  basis  for  this 
requirement  as  long  as  different 
shipments  of  sheep  are  separated  by 
physical  barriers  within  the  quarantine 
facility. 

No  changes  are  made  based  on  this 
comment  We  included  this  requirement 
to  help  eliminate  the  possibility  of 
spread  of  airborne  diseases,  such  as 
ovine  pneumonia,  from  one  lot  to 
another  within  the  facility.  If  different 
lots  of  sheep  share  a  common 
ventilation  system,  separation  of  these 
lots  by  physical  barriers  would  not 
necessarily  be  adequate  to  prevent  the 
spread  of  airborne  diseases  from  one  lot 
to  another.  We  have  clarified  paragraph 
(E)  in  the  final  rule  by  stipulating  that 
the  quarantine  facility  building  must 
have  a  separate,  controlled,  forced  air ' 
ventilation  system  for  each  lot  of  sheep 
housed  in  the  facility  if  the  facility  is 
approved  to  handle  more  than  one  lot  of 
sheep.  This  is  the  type  of  ventilation 
system  necessary  to  help  ensure  that 
disease  agents  would  not  be  spread 
among  different  lots  of  sheep  within  the 
same  facility. 

—Separate  Feed  Storage  Area 

Paragraph  (F)  of  the  proposed 
construction  requirements  provided  that 
the  quarantine  facility  building  must 
have  a  separate  feed  storage  area.  One 
commenter  requested  that  this 
requirement  be  modified  to  allow  for 
alternative  meaiu  of  receiving  animal 
feed,  such  as  delivery  to  the  feeders  by  a 
system  of  chutes  or  daily  truck 
deliveries  to  the  facility,  as  long  as  the 
truck  is  sufficiently  disinfected. 

The  requirement  for  a  separate  feed 
storage  area  was  based  on  the  premise 
that  a  si^pply  of  feed  would  be  stored  in 


the  facility.  However,  if  arrangements 
are  made  for  an  adequate  supply  of  feed 
for  the  sheep  without  storing  feed  in  the 
facility,  a  separate  feed  storage  area 
would  not  be  necessary. 

We  have  amended  the  proposed  rule 
to  allow  for  alternate  means  of  receiving 
feed  in  the  facility.  This  revision 
includes  a  provision  requiring  that  any 
vehicle  entering  the  quarantine  facility 
building  to  deliver  feed  be  cleaned  and 
disinfected  under  the  supervision  of  a 
Veterinary  Services  inspector  with  a 
disinfectant  authorized  in  {  71.10  of  Title 
9,  Code  of  Federal  Regulations, 
immediately  before  entering  and  before 
leaving  the  building.  This  is  necessary  to 
help  prevent  the  spread  of  any  disease 
agent  into  or  firom  the  quarantine  facility 
building. 

— Standards  for  the  Necropsy  Area 

One  commenter  who  is  familiar  with 
the  facility  in  Portland.  Oregon,  asserted 
that  the  proposed  minimum  standards 
applicable  to  the  necropsy  room  would 
be  inadequate.  He  suggested  additional 
requirements  for  more  efficient 
ventilation  to  get  rid  of  noxious  odors, 
floor  drains  with  a  minimum  diameter  of 
four  inches,  and  adequately  sloped 
floors  to  speed  up  drainage. 

No  changes  are  made  based  on  this 
comment  The  final  rule  contains  other 
provisions  which,  if  properly  enforced, 
will  ensure  the  adequacy  of  the 
ventilation  system  and  control  of 
surface  drainage.  Specifically, 
paragraph  (E)  of  the  construction 
requirements  requires  that  the 
quarantine  facility  building  have  a 
ventilation  capacity  sufficient  to  control 
moisture  and  odor  at  levels  that  are  not 
injurious  to  the  health  of  the  sheep  in 
quarantine.  Also,  paragraph  (H)  of  the 
sanitation  and  security  requirements 
(S  92.45(b)(2)(iii)(H))  provides  that 
arrangements  shall  exist  for  control  of 
surface  drainage  into  or  from  the  facility 
in  a  maimer  adequate  to  prevent  any 
significant  risk  of  Uvestock  diseases 
being  spread  into  or  from  the  faciUty. 
While  floor  drakis  are  not  specifically 
required,  they  are  a  standard  feature  for 
the  control  of  surface  drainage  fiom 
buildings  such  as  quarantine  facilities. 
We  are  unable  to  substantiate  that 
requiring  that  these  drains  have  a 
certain  minimiun  diameter  would  ensure 
control  of  surface  drainage,  since  there 
are  numerous  other  factors  which  also 
affect  surface  drainage,  such  as  the 
water  table,  the  water  pressure,  the 
angles  at  which  the  pipes  are  placed,  the 
number  and  location  of  drain  openings, 
and  the  fiequency  of  cleaning  manure 
and  other  excreta  from  the  drains. 


Physical  Plant  Reqairements:  Sanitation 
and  Security:  §  92.4S(b)(2)(iii) 

— Use  of  Disinfectants 

Paragraph  (E)  of  the  proposed 
sanitation  and  security  requirements 
provided  that  arrangements  must  exist 
for  sufficient  stocks  of  a  disinfectant 
authorized  in  1 71.10  of  Tide  9,  Code  of 
Federal  Regulations.  One  commenter 
objected  to  this  requirement.  Apparentiy 
the  commenter  read  this  requirement  as 
binding  the  operator  of  the  facility  to  use 
of  a  siii^e  disinfectant  product.  This  is 
not  the  case.  Section  71.10  allows  the 
use  of  a  number  of  disinfectants,  all  of 
which  have  bactericidal  and  virucidal 
properties. 

— Disposal  of  Wastes 

Paragraph  (F)  of  the  proposed 
sanitation  and  security  requirements 
provided  that  arrangements  must  exist 
at  the  facility  for  disposal  of  wastes  by 
incineration  or  a  public  sewer  system 
that  meets  all  applicable  environmental 
quality  control  standards.  Several 
commenters  raised  questions  concerning 
the  feasibility  of  disposal  of  large 
amounts  of  manure  by  incineration  or 
disposal  in  a  public  sewer  system.  It 
was  suggested  diat  applicable 
enviroiunental  quality  control  standards 
might  require  burial  of  manure  fiom  the 
facility.  We  agree  and  have  changed  the 
rule  to  allow  burial  as  an  alternate 
means  of  disposal,  if  in  conformance 
with  all  applicable  enviroiunental 
quality  control  standards.  Also,  we  note 
diat  8  92.15  of  the  regulations  prohibits 
the  removal  of  any  manure  from  the 
facility  until  the  release  from  quarantine 
of  the  animals  producing  the  manure. 

— ^Disposal  of  Sheep  Carcasses 

Paragraph  (G)  of  the  proposed 
sanitation  and  security  requirements 
provided  that  arrangements  must  exist 
for  disposal  of  sheep  carcasses  by 
incineration  or  burial,  in  conformance 
with  all  applicable  environmental 
quality  control  standards.  Referring  to 
die  Pordand  facility,  several 
commenters  questioned  whether 
provisions  had  been  made  for  the 
disposal  of  an  entire  shipment  of  sheep 
in  case  that  should  become  necessary. 
Other  commenters  suggested  that  our 
regulations  should  include  specific 
requirements  for  disposal  in  the  event  of 
a  disease  outbreak  in  the  facility. 

There  is  a  site  available  for  disposal 
of  an  entire  shipment  of  sheep  from  the 
Portland  facility  in  the  unlikely  event 
that  it  becomes  necessary.  As  indicated 
in  the  regulation,  the  disposal  is  to  be  in 
conformance  with  all  applicable 
environmental  quality  control 
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Mondards.  Hhim  standards  are  not 
within  APHB  authority  to  aet  To  ensure 
that  our  agency  is  not  assenting  to  or 
facilitating  action  not  in  conformance 
with  rmiraaairntnl  quality  control 
standasds.  we  require  that  the  operator 
of  the  faciiity  provide  a  oertificatioa 
executed  bjf  aa  appropriate  gevmnaent 
official  mdicatiDg  oomplianoe  with  the 
applkable  laws  for  eavirooiBeiital 
protectio*  (9  «2.45(bK4}^ 

One  faiiMiii  liter  suggested  that  «ve 
sould  safely  add  aa  additional  sseans  oT 
carcass  di^Mtsal:  refrigerated  storage  of 
any  carcasses  onttl  the  completion  of 
the  quarantine  period,  with  disposal  by 
rendering  thereafter.  We  agree.  Storing 
the  sheep  carcasses  in  the  facility  to  a 
freezer  at  a  temperature  below  20 
degrees  Fahrenheit  wodd  be  adeqnate 
to  avoid  any  risk  of  disease  spread  from 
the  narrassps  Scientific  data  indicate 
that  gziadiiig  and  then  heating  sheep 
carcasses  for  at  least  one  hour  at  a 
ten^ieratare  of  not  less  than  285  degrees 
Fahrenheit  would  be  adequate  to 
destroy  any  animal  disease  (uganisms. 
We  have  added  a  provision  to  the  &ial 
rule  to  allow  readering  under  these 
conditioos. 

Soaie  cmnmenters  asked  that  we 
modify  the  carcass  disposal  requirement 
to  allow  refrigeration  of  any  carcasses 
until  Oie  end  of  the  quarantine,  and  dien 
aDow  Iheir  disposal  in  any  maimer 
acceptable  to  local  ofRcials.  These 
commenters  asserted  that  there  would 
be  no  basis  for  limiting  the  means  of 
disposal  of  sheep  that  died  or  were 
destroyed  during  the  quarantine  period 
once  the  other  sheep  in  the  same 
shipment  have  cleared  quarantine.  No 
duiqges  are  made  based  on  these 
comments.  While  we  are  confident  that 
these  caroBSses  would  not  present  a  risk 
of  introducing  exotic  diseases  into  the 
United  States,  not  limiting  their  disposal 
to  the  options  (fiscossed  above  could 
aHow  the  spread  of  diseases  such  as 
salmonellosis.  Decajring  animal  tissue 
would  rapi(Uy  attract  vermin  and 
become  a  source  of  infectious  bacteria. 
Incineration,  burial,  and  rendering, 
under  the  conditions  explained  above, 
are  the  only  viable  options  for  carcass 
disposal  that  would  not  present  disease 
risk.  For  that  reason,  we  find  it 
necessary  to  limit  carcass  disposal  to 
these  options. 

Suggested  Physical  Pkmt  Requirementa 

Comaunten  made  several  other 
soggeatiau  to  enhance  the  secnrity  and 
operrtioB  of  a  qoarantiiie  facility,  such 
as  a  visual  and  elaolricai  method  to 
BBomtor  and  contnd  entry  doors,  bonded 
security  guards,  fencing,  and 
instruments  to  gauge  the  ammonia  level 
in  the  facility.  Mo  fj*""^^  are  made 


based  on  these  cosnoienta.  Wbils  we  do 
not  diapute  that  certain  additions  cookl 
naiginally  enhanoe  the  security  and 
operation  of  a  fodlity.  we  have 
determined  that  oompliaaoe  with  the 
standards  contained  in  this  final  rale 
wiU  be  adequate  to  ensure  that  sheep  iq 
the  facility  do  not  present  a  risk  of 
spreading  coraaumicable  livestock 
diseases. 

iterating  Procedures:  §  82.^{b)f3) 

— Showering  Requirements 

Several  commenters  objected  to  the 
proposed  requirements  that  personnel 
shower  when  entering  and  leaving  the 
she(q>-holdiag  area,  and  when  leaving 
the  necarapsy  area  after  conducting  a 
mecTopejf.  Ctee  commenter  suggested 
that  it  should  not  be  necessary  to 
shower  after  conducting  a  necropsy 
unless  flie  person  is  actaaily  leaving  die 
facility.  No  changes  are  made  based  on 
these  comments.  As  suggested  by  one 
commenter.  one  reason  for  the 
requirement  lor  showering  i^mui  entry  is 
as  as  additianal  precaution  against 
possible  disease  transfer  from  domestic 
livestock.  We  reaffirm  the  rationale 
stated  in  ike  proposal  at  53  FR  6656 
which  indicated  that  the  operating 
requirements  are  necessary  to  preclude 
transmission  of  any  animal  disease 
agent  Into  the  facibty,  from  the  facility, 
and  from  one  lot  of  sheep  to  anotiier 
within  the  facility.  Further,  the 
possibility  of  exposure  to  disease  is 
greater  in  conducting  a  necropsy  dian 
with  other  ^eep-handling  activities.  To 
help  ensure  tiiat  die  person  who 
conducted  tiie  necropsy  would  not 
present  any  risk  of  transferring  any 
disease  organisms  to  sheep  in  die 
facility,  we  find  it  necessary  to  require 
showering  upon  leaving  the  necropsy 
area  after  conducting  a  necropsy  even  if 
the  person  is  not  actually  leaving  the 
facility. 

—Contact  with  Odier  Lots  of  Sheep 

We  also  proposed  to  prohibit  any 
person  entering  the  sheep-holding  area 
from  having  contact  widi  other  lots  of 
sheep  wit^  the  facility  and  with 
nnranants  and  swine  oatside  the  facility 
for  a  period  of  time  determined  by  the 
supervising  veterinarian  as  necessary  to 
prevent  a  riak  of  spreading 
commonicable  livestock  diseases.  One 
commenter  indicated  that  the  spec^ 
period  of  time  should  be  stated  and  have 
the  force  (rf  law  to  help  prevent  diseeae 
from  escaping  frtn  a  quarantine  fadDty. 
No  changea  are  made  based  on  this 
cxamueat  TUs  period  of  time  woidd 
vary,  depending  on  the  health  status  of 
the  sheep  at  the  tioie  the  person  was  in 
the  shaep-holdtng  area.  Ilie  supervisory 


veterinmian  will  be  fesuliar  with  the 
health  status  of  die  sheep  and  wiU  be 
able  to  determina  the  specific  period  of 
time  on  a  case  by  case  basis. 


— MabOenance  of  Daily  Log 

As  a  part  of  the  operating  procedures, 
we  proposed  to  make  the  operator  of  the 
quarantine  facility  responsible  for 
maintaining  a  cunent  daily  log  for  each 
lot  of  dMep.  Commenters  suggested  that  . 
maintniniag  (he  log  should  be  the 
responsibility  of  the  Veterinary  Services 
veterinarian  supervising  the  fedlity.  We 
agree  that  the  supervisory  veterinarian 
could  mote  appropriately  assume 
responsibility  for  this  log  since  that 
person  will  be  supervising  the  aqtivities 
that  will  be  recorded  in  the  log.  The  final 
rule  includes  this  change.  Tlie  operator 
of  the  facility  will  remain  responsible  for 
keejAig  the  log  for  twelve  months 
following  the  release  of  the  sheep  from 
quarantine  and  making  it  available  to 
Veterinary  Services  personnel  upon 
request. 

Enviroamental  Requirements: 
§aZ4S{bM4J 

Several  commenters  contended  diat 
the  responsfirility  for  certifying 
oompUanoe  with  all  applicable  laws  ftv 
enviromnental  pretectiort  should  rest 
with  the  APHIS  Administrator,  Qot  witii 
an  unspecified  government  official.  No 
changes  are  made  based  on  this 
comment.  The  responsibilify  for  making 
judgments  to  determine  compliance  with 
the  environmental  protection  laws 
associated  widi  die  operation  of  a 
quarantine  fedlity  is  not  within  die 
APHIS  Administrator's  authority.  That 
authority  rests  with  other  federal,  state, 
and  local  officials. 

HeaUh  Cecdficalioa  Saquirenients  for 
Sheep  fireas  New  7»ealand 

Types  of  Sheep  Covered  by  the  Health 
Certificate 

One  commenter  apparendy  assumed 
that  die  health  certification 
requirements  were  only  for  sheep  that 
would  be  consigned  from  the  port  of 
entry  directfy  to  a  slaughtering 
establishment  This  is  incorrect.  The 
health  certification  requirements  for 
sheep  from  New  Zealand  do  not  include 
provisiaBS  to  allow  consignment  of  the 
animals  frea  tlM  port  of  entry  direcUy  to 
a  slau^tsring  estabbshmenL 

Other  rommwnters  argued  that  lambs 
for  alanghter  should  be  the  only  sheep 
allowed  to  be  imported  into  the  United 
States  from  New  Zealand.  They 
asserted,  generally,  that  if  these  sheep 
were  coBsigBed  dhecdy  to  slaughter,    . 
they  would  not  mix  widi  the  domestic 
ftodc  and  would  present  less  of  a 


disease  risk.  No  cAianges  are  made 
based  on  this  comment.  APHIS  imposes 
restrictions  oh  the  importation  of 
animals  into  the  United  States  oidy 
insofar  as  necessary  to  prevent  the 
introduction  of  communicable  animal 
diseases.  There  is  no  veterinary  medical 
basis  for  limiting  the  sheep  imported 
from  New  Zealand  to  lambs  for 
slaugtear.  We  are  confident  diat  any 
sbe^  from  New  itealand  brought  into 
the  United  States  und«'  the  regulations 
would  not  present  a  risk  of  intnxhidng 
commonicable  animal  diseases. 

Responsibility  for  Issuing  Health 
Certificates 

Our  proposal  provided  that  die  healtfi 
certifiostion  could  be  made  by  any 
veterinarian  authorised  by  the 
Government  of  New  Zealand  to  do  sa 
The  proposal  provided  further  that  if  the 
veterinarian  issuing  the  certificate  was 
not  a  salaried  veterinarian  c^  the 
national  veterinary  services  of  New 
Zealand,  the  certificate  would  have  to 
be  endorsed  by  a  salaried  veterinarian 
of  New  Zealand's  national  "Veterinary 
services.  Several  commenters  suggested 
that  the  health  certification  should  be 
the  responsibility  of  APHIS  officials.  In 
our  opinion,  the  suggested  requirement 
is  not  warranted  in  order  to  ensure  the 
validify  of  the  health  certification.  For 
animals  imported  into  the  United  States 
from  countries  bee  of  foot-and-mouth 
(fisease  and  rinderpest,  we  depend  on 
officials  of  the  nationd  veterinary 
services  of  the  exporting  countries  for 
export  health  certifications.  Our 
veterinary  services  officials  furnish 
similar  export  health  certifications  for 
animals  exported  from  the  United 
States. 

Scrapie 

Proposed  paragraph  (aKl)  of  die 
health  certification  requirements 
included  a  requirement  to  certify  New 
Zealand's  frvedom  from  scrapie.  Also, 
under  proposed  paragraph  (a)(4),  the 
health  certificate  must  contain  a 
statement  that  the  sheep  is  not  the  firet 
generation  progeny  of  a  sire  or  dam  that 
has  been  affected  widi  scrapie.  Several 
commenters  suggested  diat  the 
requirement  in  proposed  paragraph 
(a)(4)  would  be  unnecessary, 
considering  that  New  Zealand  has  never 
had  an  outbreak  of  scrapie  and  diat  it 
imposes  stringent  import  requirements 
for  sheep.  We  had  included  this 
requirement  in  the  proposal  as  a 
precautionary  measi^  to  minimize  the 
risk  of  any  offspring  offered  for 
importation  into  the  United  States  being 
affected  with  scrapie.  However,  upon 
frffdier  consideration  of  the  facts 
mentioned  by  tte  commenters,  plus  our 


judgment  diat  New  Zealand  has  a 
surveillance  system  adequate  to  detect 
scrapie  in  the  unlikely  event  that  it 
should  occur  there,  we  concur  with  the 
commenters.  We  have  deleted  this 
provision  from  the  final  rule. 

Spayed  Females 

Under  the  proposed  health 
certification  requirements,  all  spayed 
females  would  be  exempt  from  the 
brucellosis  testing  requirements  and 
spayed  females  intended  for  slaughter 
would  be  exempt  from  the  tuberculosis 
testing  requirements.  In  order  for  spayed 
females  to  qualify  for  these  exemptions, 
we  proposed  to  require  certification  that 
the  ^>aying  operation  was  conducted 
under  the  direct  supervision  of  a 
salaried  veterinarian  of  the  national 
veterinary  services  of  New  Zealand. 

One  commenter  suggested  that  odier 
veterinarians  specially  authorized  by 
the  New  Zealand  veterinary  services 
should  be  allowed  to  supervise  and 
certify  the  operation.  Odier  commenters 
maintained  that  the  option  of  q)aying 
females  should  not  be  allowed,  based  on 
their  assertions  of  a  probabilify  of  error 
and  abuse  and  a  subsequent  disease 
risk.  Still  other  commentera  objected, 
asserting  that  the  procedure  is  not 
normally  done  in  New  Zealand  and  that 
the  cost  would  be  prohibitiv& 

We  are  confident  that,  if  A^peration 
is  conducted  under  the  direct 
supervision  of  a  salaried  veterinarian  of 
the  national  veterinary  services  of  New 
Zealand,  property  certified  female  sheep 
would  not  present  a  risk  of  introducing 
tuberculosis  or  brucellosis  into  the 
United  States.  Limiting  supervision  to 
these  persons  is  necessary  to  help 
ensure  compliance.  We  recognize  that 
spaying  females  may  not  be  a  viable 
option  for  most  people  exporting  sheep 
firom  New  Zealand  to  the  United  States. 
However,  the  fact  diat  many  people  may 
not  find  die  option  workable  should  not 
preclude  us  from  leaving  it  as  an 
alternative  for  those  who  may  choose  to 
use  it.  Therefore,  the  provision  remains 
as  proposed. 

Inspection  of  the  Sheep 

Another  proposed  health  certification 
requirement  was  for  the  sheep  to  be 
inspected  by  the  certifying  veterinarian 
and  found  free  of  evidence  of 
communicaUe  disease  within  seven 
days  prior  to  movement  to  die  iscrfation 
area. 

Severd  oommentera  asked  that 
"communicable  disease"  be  defined  or 
that  we  furnish  a  list  of  communicable 
diseases.  We  are  using  the  term 
"conmiuidcable  disease"  as  already 
deflhed  in  1 92.1:  "[a]ny  contagious, 
infectious,  or  communicable  disease  of 


domestic  livestock,  poultry  or  other 
animals." 

Some  commenters  maintained  that 
inspection  by  die  certifying  veterinariaa 
of  a  large  number  of  sheep  within  a   7- 
day  period  would  be  a  physical 
impossfbilify.  We  did  not  intend  to 
require  that  a  single  veterinarian  inspect 
an  inordinate  number  of  sheep  within  a 
limited  period.  For  large  shipments, 
several  veterinarians  will  be  needed  to 
assume  this  responsibilify.  Each 
veterinarian  will  certify  those  sheep  that 
he  or  she  has  inspected. 

Also,  commenters  requested 
clarification  as  to  whether  the  isolation 
area  could  be  a  separate  area  on  the 
farm  or  the  pre-export  feedlot  assembly 
point  Under  the  final  rule,  either  of 
these  places  could  be  an  isolation  area  if 
it  meets  the  requirements  of  the 
regulations.  An  isolation  area  is  an  area 
in  which  sheep  intended  for  export  are 
held  and  have  no  physical  contact  with 
other  sheep  except  sheep  scheduled  for 
the  same  shipment 

Premise^  Free  from  Disease 

As  a  precautionary  measure,  we  also 
proposed  provisions  requiring  a 
determination  of  freedom  from  certain 
diseases  on  any  premises  on  which  the 
sheep  had  been  at  any  time  during  12- 
month  period  to  moving  to  the  isolation 
area.  A  12-month  period  of  freedom  from 
tuberculosis,  bluetongue,  and  brucellosis 
was  specified;  a  6-month  period  was 
specified  for  freedom  from  other 
diseases  of  livestock. 

One  commenter  questioned  whether 
the  reference  to  brucellosis  meant  only 
brucellosis  variefy  ovis.  That  is  what 
was  intended  since  it  is  the  variefy  of 
brucellosis  to  which  sheep  from  New 
Zealand  «vould  most  likely  have  been 
exposed.  We  have  specified  brucellosis 
variefy  ovis  in  the  final  rule. 

Other  oommenten  suggested  that 
bluetongue  be  removed  from  the 
provsion.  sinoe  that  disease  is  not 
known  to  exist  in  New  Zealand  Upon 
further  consideration,  we  have 
determined  that  this  requirement  can  be 
deleted  without  any  increased  disease 
risk.  We  believe  that  the  testing  and 
survey  requirements  for  bluetongue  in 
New  Zealand  will  be  adequate  to  ensure 
diat  sheep  imported  in  comphance  with 
these  reqidrments  would  not  present  a 
risk  of  having  the  disease. 

Another  commenter  questioned  the 
rationale  for  the  provisicm.  He  asserted 
that  die  time  periods  for  freedom  from 
the  diseases  are  not  technicaHy 
justifiable.  No  further  changes  are  made 
based  on  this  coaunent  It  is  not  possible 
to  specify  a  definite  mimmum  time  after 
which  certain  diseases  could  be 
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guaranteed  not  to  recur  in  a  herd  of 
sheep.  We  acknowledge  that  arguments 
could  be  made  for  greater  or  lesser  time 
periods.  A  longer  time  was  specified  for 
fireedom  from  tuberculosis  and 
brucellosis  in  part  because  we  have 
control  and  eradication  programs  for 
these  diseases  and,  for  that  reason, 
want  to  take  additional  precautions  to 
ensure  that  no  sheep  are  convalescent 
carriers  of  these  diseases. 

Individual  Identification 

■  The  proposed  health  certificatioa 
requirements  included  a  requirement  for 
individoal  identification  of  the  sheep 
using  an  eartag  or  bangle  tag  approved 
by  the  Administrator  as  being  tamper- 
resistant  We  further  proposed  to 
require  that  the  eartag  or  bangle  tag 
conform  to  an  alpha-numeric  system 
which  uses  the  letters  "NZ"  followed  by 
no  more  than  6  numbers  and  that  it 
provide  unique  identification  for  each 
sheep. 

Some  commenters  contended  that  the 
proposed  individual  identification 
requirement  would  be  too  stringent  a 
requirement  for  feeder  Iambs.  Their 
suggestions  included:  (1)  A  system  of 
number  ranges  assigned  to  specific 
properties  or  origin  to  allow  individual 
identification  back  to  the  farm  of  origin; 
(2)  use  of  an  ear  mark  system  used  by 
New  Zealand  sheep  farms;  or  (3)  a 
provision  that  each  sheep  must  be 
identifiable  to  its  farm  of  origin,  without 
specifying  the  method.  Other 
commenters  argued  that  the  proposed 
requirement  was  too  lax.  Some 
suggested  requirements  that  an  eartag 
be  placed  in  each  ear,  not  just  one  ear. 
Others  suggested  requiring  a  tattoo  in 
addition  to  an  eartag.  and  records 
tracking  the  exact  location  of  the  sheep 
after  their  release  from  quarantine. 

No  changes  are  made  based  on  these 
comments.  In  order  to  ensure  the 
validity  of  the  certification  for  each    - 
sheep,  to  ensure  that  the  sheep 
presented  at  the  port  of  entry  is  in  fact 
the  animal  referred  to  in  the 
accompanying  docimients.  and  to  avoid 
mistakes  in  recording  laboratory  results 
or  possible  diagnosis  of  disease,  it  is 
necessary  to  establish  and  maintain  a 
single  means  of  identifying  sheep  for  the 
entire  importation  process.  In  our 
judgment,  the  requirements  in  the  final 
rule  are  .the  minimum  requirements  that 
would  be  adequate  to  provide 
identification  of  individual  sheep.  The 
first  three  suggestions  would  not  provide 
for  identification  of  individual  sheep. 
While  we  do  not  dispute  that  the  otfier 
suggestions  could  decrease  the 
possibility  of  error  in  tracing  back 
sheep,  we  think  the  requirements  in  the 
final  rule  are  sufficient 


Movement  to  the  Isolation  Area 

One  commenter  objected  to  the 
proposed  requirement  that  an  official 
designated  by  the  national  veterinary 
services  of  New  Zealand  supervise  die 
cleaning  and  disinfection  of  the  means 
of  conveyance  in  which  sheep  are 
moved  to  the  isolation  area.  He 
indicated  that  the  certification  would  be 
costly  and  difficiilt  to  achieve 
administratively  because  sheep  for 
export  will  be  obtained  from  a  wide 
geographical  area.  The  commenter 
suggested  that  a  statement  by  the  driver 
of  the  vehicle  or  certification  by  the 
trucking  firm  should  suffice.  No  changes 
are  made  based  on  this  comment  In  our 
judgment  limiting  supervision  to  officials 
designated  by  the  New  Zealand 
government  is  warranted  in  order  to 
help  ensure  compliance. 

Isolation  Period 

Several  commenters  questioned  the 
validity  of  the  requirement  for  keeping 
the  sheep  in  an  isolation  area  for  a 
period  of  at  least  60  days  immediately 
prior  to  export.  They  suggested, 
generally,  that  the  period  is  not 
defensible  from  a  biological  standpoint. 
Also,  they  asserted  that  this  requirement 
presents  practical  problems  for  the 
handling  of  animals  intended  for 
slaughtet  because,  with  a  60-day     ^ 
isolation  period,  they  are  likely  to  reach 
marketing  weight  prior  to  their  release 
from  quarantine  in  the  United  States. 
Another  commenter  pointed  out  &e 
possibility  of  other  countries  Imposing  a 
similar  requirement  on  livestock 
exported  from  the  United  States  as  his 
reason  for  objecting  to  the  proposed 
requirement 

As  indicated  in  the  proposal  at  53  FR 
6661,  a  60-day  isolation  period  was 
proposed  as  a  reasonable  time  for 
conducting  all  of  the  prescribed  tests 
and  treatments,  and  an  adequate  time 
within  which  a  disease  that  a  sheep 
might  be  harboring  would  manifest 
itself.  With  the  changes  in  the  proposed 
testing  requirements,  which  are 
discussed  below,  in  addition  to  the  other 
requirements  of  the  final  rule,  we  have 
determined  that  30  days  will  be  an 
adequate  isolation  period  for  these 
purposes  if  all  the  applicable 
requirements  are  met  within  that  period. 
If  retesting  for  tuberculosis  should  be 
necessary,  the  period  would  be 
extended  as  explained  below.  Also, 
certification  that  a  sheep  has  been  fiee 
from  evidence  of  communicable 
diseases  and  exposure  to  communicable 
diseases  during  the  60-day  period 
immediatley  prior  to  export  is  still 
required.  As  noted  in  the  propo8al.^e 
importation  of  sheep  which  have  been 


exposed  to  any  disease  within  60  days 
period  to  their  exportation  is  prohibited 
by  21  U.S.C  104. 

Handling  on  an  "All-in,  All-out  Basis" 

We  also  proposed  to  require  that  all 
sheep  entering  the  isolation  area  be 
han(Ued  on  an  "all-in,  all-out"  basis. 
Commenters  requested  that  we 
reconsider  this  requirement  They 
explained  that  in  setting  up  shipments  it 
is  customary  to  assemble  10-20%  more 
animals  than  are  ordered  by  the 
overseas  buyer  to  allow  for  sorting  and 
rejection  for  health  status  and  for  other 
reasons.  It  was  suggested  that  the 
exporter  «hould  have  the  option  of 
holding  animals  rejected  for  non-health 
reasons  for  subsequent  shipments. 

The  requirement  as  written  would  not 
preclude  holding  animals  rejected  for 
non-health  reasons  for  a  later  shipment 
However,  if  these  sheep  are  to  be 
grouped  «vith  new  sheep  entering  the 
isolation  area  for  treatment  and  testing, 
then  they  would  have  to  qualify  for 
health  certification  as  a  part  of  the  later 
group.  The  30-day  countdown  for  the 
isolation  period  would  not  begin  until  all 
sheep  designated  for  qualification 
during  that  isolation  period  have  entered 
the  isolation  area. 

Tuberculosis  Testing 

One  commenter  questioned  why  a 
tuberculosis  test  is  proposed  for  sheep 
frtmi  New  Zealand,  except  for  wethers 
and  spayed  females  intended  for 
slaughter,  when  the  same  test  is  not 
reqtdred  for  the  importation  into  the 
United  States  of  sheep  from  some  other 
countries  in  which  tuberculosis  is 
known  to  exist  Determination  of 
whether  to  require  testing  for  a  disease 
for  animals  imported  into  the  United 
States  is  based  on  factors  such  as  the 
nature  of  the  disease  and  how  it  is 
spread,  the  prevalence  of  the  disease  in 
the  country  of  origin,  and  the 
effectiveness  of  any  eradication  or 
control  programs  in  the  country  of 
origin.  Tuberculosis  is  prevalent  in  the 
opossum  population  in  New  Zealand. 
Transfer  of  the  disease  to  other 
■  rtmiinants,  such  as  sheep,  is  not 
uncommon.  Efforts  on  the  part  of  New 
Zealand  have  not  yet  been  fully 
successful  in  eradicating  tuberculosis 
from  their  livestock  population.  It  is  our 
veterinary  medical  judgment  that  the 
test  and  certification  of  freedom  from 
the  disease  is  necessary  to  ensure  that 
these  sheep  would  not  present  a  risk  of 
spreading  the  disease. 

We  proposed  that  all  sheep  in  the 
isolation  area,  except  both  wethers  and 
spayed  females  intended  for  slaughter, 
be  tested  for  tuberculosis  within  60  days 
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prior  to  KKpQiA,  with  removal  of  any 
sheep  that  tested  poaitive,  and  retesting 
of  the  remainder  ii  the  riieep  in  the 
isolation  area  after  no  less  than  60  days. 
We  reconsidered  the  timing  of  this 
testing  as  a  port  of  examining  the 
comments  on  the  lengtii  of  the  isolation 
period.  We  have  determined  that  the 
same  intended  effect  that  is, 
certification  of  the  sheep's  freedom  frvm 
tuberculosis,  can  be  achieved  by 
requiring  the  test  for  tuberculosis  within 
30  days  prior  to  export  If  any  animals 
tested  positive,  tiie  retest  of  the 
remainder  of  the  sheep  in  the  isolation 
area  would  still  be  required  after  a 
period  of  60  days.  This  60-day  interval 
between  tests  is  necessaiy  to  ensure  the 
accuracy  of  the  second  test  - 

Brucellosis  Testing 

We  proposed  to  require  the  standard 
direct  complement  fixation  test  for 
brucellosis  for  all  sheep  in  the  isolation 
area,  except  wethers  and  spayed 
females. 

One  commenter  asserted  that  tfie 
enzyme-linked  immunosorbent  assay 
(HJSA)  test  is  a  more  accurate  test  and 
suggested  that  it  be  required  for 
brucellosis  testing  instead  of  the 
standard  direct  complement  fixation 
test.  We  are  currently  evaluating  the 
ELISA  procedures.  Upon  completion  of 
the  evaluation  we  wUl  propose 
whatever  changes,  if  any,  appear 
warranted  in  the  brucellosis  testing 
requirements. 

Commenters  also  made  several 
disparate  suggestions  on  brucellosis 
testing.  It  was  suggested  that  APHIS:  (1) 
Test  all  theep,  based  on  the  assertion 
that  spayed  females  can  transmit  the 
disease;  (2)  test  only  breeding  rams, 
based  on  the  assertion  that  the  disease 
is  a  disease  of  entire  males  only:  and  (3) 
in  lieu  of  testing,  allow  certification  that 
the  flock  of  origin  is  Itee  of  brucellosis. 
Based  on  scientific  data,  we  disagree 
with  the  assertions  in  suggestions  1  and 
2.  ftucellosis  is  an  infection  that 
manifests  itself  in  tite  oro-genital  tract. 
Only  sexually  intact  animads  are 
capable  of  spreading  the  disease. 
Although  brucellosis  is  much  more 
common  among  breeding  rams,  it  has 
also  been  found  in  ewes  and  usually 
results  in  abortions.  The  regulations 
require  testing  only  for  sexually  intact 
animals.  These  animals  will  probably  be 
added  to  United  States  breeding  flocks. 
The  bruceUosis  testing  is  necessary  to 
help  eliminate  the  risk  of  any  further 
spread  of  the  disease  among  United 
States  flocks. 


Certification  ofFteedom  from  Akabane 

We  proposed  testing  all  sheep  in  the 
isolation  area  for  Akabane  using  the 
virus  neutralization  test 

—^Additional  Means  of  Certification 

Some  commenters  contended  that 
testing  should  not  be  required  for 
Akabane,  based  on  assertions  that  the 
disease  is  not  known  to  exist  in  New 
Zealand;  the  only  proven  vector  of  the 
disease,  a  midge  (Culicoides 
brevitarsis),  does  not  exist  in  New 
Zealand;  and  statements  that  recent 
surveys  of  the  cattie,  sheep,  and  goat 
populations  of  Kew  Zealand  have 
proven  negative  for  the  disease.  Some 
commenters  contended  that  a  statement 
that  New  Zealand  is  free  of  the  disease 
would  be  sufficient  certification.  Other 
commenters  suggested  that  instead  of 
testing,  we  shonld  allow  certification  of 
flocks  as  being  free  of  Akabane  and 
other  vector-borne  diseases.  Some  of 
these  commenters  specifically  suggested 
certification  based  on  serological 
surveys  of  flocks  of  origin  that  could 
detect  a  5  percent  infection  rate  at  a  05 
percent  confid«ice  level 

Although  Akabane  may  not  be  known 
to  exist  in  New  Zealand,  it  is  our 
understanding  that  sheep,  cattle  and 
goats  have  been  imported  into  New 
Zealand  from  a  country  in  which 
Akabane  is  known  to  exist  under 
coaditions  that  would  not  be  adequate 
to  qualify  them  for  entry  into  the  United 
States  and,  in  our  judgment,  may  not 
have  been  adequate  to  preclude  the 
introduction  of  that  disease  into  New 
Zealand.  Further,  Culicoides  brevitarsis 
is  not  the  only  proven  vector  of 
Akabane.  According  to  the  scientific 
literature,  the  mosquito  is  also  a  vector 
and  it  is  k^own  to  exist  in  New  Zealand. 
We  accept  that  surveys  of  the  ruminant 
populations  of  New  Zealand  have 
proven  negative  for  Akabane.  However, 
we  question  whether  the  niunber  of 
animals  sampled  to  date  would  be  an 
adequate  basis  for  removing  all 
Akabane  requirements  from  the 
regulations. 

While  not  concurring  fully  with  some 
of  the  commenters'  statements,  we  have 
concluded,  based  in  part  on  comments 
and  a  review  of  documentation  from  the 
New  Zealand  government  that  the 
certification  requirement  discussed 
below  would  be  adequate  to  ensure  that 
sheep  imported  into  the  United  States 
from  New  Zealand  woold  not  present  a 
risk  of  introducing  Akabane. 

We  are  adding  an  option  that  may  be 
used  instead  of  certification  based  on 
tests  for  all  sheep  to  be  exported  to  tiie 
United  States,  namely,  certification  that 
sheep  are  from  flodcs  determined  to  be 


free  of  Akabane.  Tlw  determination  that 
a  flock  of  origin  of  sheep  is  free  of 
Akabane  must  be  based  on  negative 
results  from  a  biometrically  designed 
serological  survey  of  the  flock  designed 
to  detect  a  one  percent  infection  rate  at 
a  99  percent  confidence  level.  Further. 
each  survey  must  have  been  conducted 
within  four  months  prior  to  movement  of 
the  sheep  to  the  isolation  area  and  most 
have  been  conducted  by  officials 
designated  by  the  national  veterinary 
services  of  New  Zealand.  The  test 
administered  must  be  the  same  as  that 
required  for  testing  during  the  isolation 
period. 

To  facilitate  understanding  of  these 
requirements,  we  are  adding  definitions 
of  "flock"  and  "flock  of  origin."  A 
"flock"  means  all  sheep  under  common 
ownership  or  supervision  that  are 
grouped  on  one  or  more  parts  of  any 
single  premises:  or  all  sheep  under 
common  ownership  or  supervision  on 
two  or  more  premises  which  are 
geographically  separated  but  on  which 
animals  from  the  different  premises 
have  been  interchanged  or  had  contact 
with  animals  frt>m  the  other  premises,  or 
with  their  excrement  or  discharges. 
Also,  a  "flock  of  origin"  means  the  flock 
of  which  the  sheep  have  been  a  part  for 
the  4  months  immediately  prior  to 
movement  to  the  isolation  area  or  for 
their  entire  lives,  whichever  period  of 
time  is  less. 

Wethers  and  Spayed  Females 

One  commenter  suggested  that 
wethers  and  spayed  females  should  be 
exempt  from  any  testing  requirement  for 
Akabane.  based  on  the  assertion  that 
the  real  significance  of  Akabane  is  with 
breeding  sheep,  not  with  feeder  lambs. 
We  disagree.  Akabane  is  a  vector-borne 
disease.  Whether  or  not  an  animal  is 
sexflilly  intact  is  not  relevant  to 
transmissi(m  of  vector-bome  diseases. 
To  be  eligible  for  importation  into  the 
United  States,  wethers  and  spayed 
females  will  have  to  be  certified  free  of 
Akabane  as  a  result  of  testing  during  the 
isolation  period  or  as  a  result  of  a 
serological  survey  cS  the  flock  of  origin, 
as  explained  above. 

— Is  One  Virus  Neutralization  Test 
Adequate  for  Detecting  Akabane? 

OAer  commenters  found  die  proposed 
testing  requirements  for  Akabane 
inadequate.  One  maintained  that  one 
'  virus  neutraroation  test  is  entirely 
inadequate;  anotiier  suggested  titat  fhe 
entire  lot  of  sheep  should  be  rejected  if 
one  sheep  tests  positive.  No  changes  are 
made  based  on  these  comments.  The 
regulations  provide  that,  if  any  sheep 
test  positive,  they  must  be  removed  from 
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the  isolation  area,  and  after  no  less  than 
30  days,  the  remainder  of  the  sheep  in 
the  isolation  must  be  retested  and  found 
negative  to  the  test.  The  virus 
neutralization  test  is  recognized  world- 
wide throughout  the  veterinary  medical 
community  as  a  standard  means  of 
diagnosing  Akabane.  It  is  impossible  to 
achieve  one  hundred  percent  assurance 
of  protection  against  the  introduction 
into  the  United  States  of  any  exotic 
disease.  However,  as  explained  above 
in  this  section,  "CertiHcation  of  Freedom 
from  Akabane."  we  believe  the  testing 
and  survey  requirements  contained  in 
the  final  rule  are  adequate  to  ensure 
protection  against  the  introduction  of 
Akabane  into  the  United  States. 

Bluetongue  and  Epizootic  Hemorrhagic 
Disease  Testing 

We  proposed  testing  for  bluetongue 
and  epizootic  hemoniiagic  disease  for 
all  sheep  in  the  isolation  ar^a  only  if  any 
sheep  in  the  isolation  area  had  had  an 
opportunity  for  exposure  to  either  of 
these  diseases  within  12  months  prior  to 
entering  the  isolation  area.  The 
proposed  regulation  indicated  that 
opportunity  for  exposure  would  exist  if 
during  that  12-month  period,  a  sheep 
had  been  on  a  premises  that  at  any  time 
during  the  time  the  sheep  was  on  that 
premises  or  at  any  time  d\mng  the  2- 
year  period  prior  to  the  movement  of  the 
sheep  to  that  premises,  had  contained 
sheep  from  a  country  not  free  of  the 
disease.  Several  commenters  objected  to 
any  certification  requirements,  based  on 
their  assertions  that  neither  these 
diseases  nor  their  vectors  have  been 
reported  to  exist  in  New  Zealand. 

We  do  not  fully  accept  the 
commenters'  rationale  for  having  no 
requirement  with  respect  to  these 
diseases.  Although  bluetongue  is  not 
known  to  exist  in  New  Zealand,  it  is  our 
understanding  that  sheep  have  beeff* 
imported  into  New  Zealand  from  a 
country  in  which  bluetongue  is  known  to 
exist  under  conditions  that  would  not  be 
adequate  to  qualify  them  for  entry  into 
the  United  States.  Further,  although 
vectors  may  not  be  reported  to  exist 
according  to  the  scientific  literature, 
both  bluetongue  and  epizootic 
hemorrhagic  disease  may  also  be  spread 
by  infected  semen.  However,  for  the 
same  reasons  as  discussed  above  for 
Akabane,  we  have  concluded  that  for 
those  sheep  for  which  individual  testing 
was  proposed,  a  certification 
requirement  parallel  to  the  Akabane 
requirement  would  be  adequate  to 
enstire  freedom  from  these  diseases. 

Therefore,  we  are  adding  an  option  for 
certification  that  sheep  are  from  fiocks 
determined  to  be  free  of  bluetongue  and 
epizootic  hemorrhagic  disease.  As  with 


Akabane,  the  determinations  that  a 
flock  of  origin  of  sheep  is  free  of 
bluetongue  and  epizootic  hemorrhagic 
disease  must  be  based  on  negative 
results  frt>m  biometrically  designed 
serological  surveys  of  the  flock  designed 
to  detect  a  one  percent  infection  rate  at 
a  99  percent  confidence  level.  Further, 
each  survey  must  have  been  conducted 
within  four  months  prior  to  movement  of 
the  sheep  to  the  isolation  area  and  must 
have  been  conducted  by  officials 
designated  by  the  national  veterinary 
services  of  New  Zealand.  The  tests 
administered  to  the  selected  sampling  of 
sheep  and  the  interpretation  o^  the  test 
results  must  be  the  same  as  those 
required  for  testing  during  the  isolation 
period. 

Other  Suggestions  Regarding  Testing  for 
Diseases  and  Parasites 

Commenters  also  mentioned  the 
possibility  of  sheep  frtim  New  Zealand 
having  diseases  or  parasites  other  than 
those  for  which  certification  is  required. 
Some  maintained  that  this  possibility 
warrants  prohibiting  the -entry  of  the 
animals.  Others  argued  that  we  should 
add  other  testing  or  treatment 
requirements.  Their  concerns  focused 
on:  internal  parasites,  such  as 
liverflukes,  sheep  tapeworms,  and 
nematodes;  leptospirosis;  malignant 
catarrhal  fever;  biotypes  associated 
with  the  shipping  fever  complex,  and  a 
variety  of  arboviruses  other  than  those 
for  which  we  require  certification 
(Akabane.  bluetongue,  and  epizootic 
hemorrhagic  disease).  We  carefully 
considered  each  of  these  suggestions, 
and  have  concluded  that  no  additional 
requirements  are  warranted  based  on 
these  conunents.  It  is  not  feasible  to  test 
or  treat  for  every  possible  disease  or 
parasite  that  sheep  could  hav^ 
Generally,  we  do  not  deem  that  the  risk 
presented  by  sheep  from  New  Zealand 
with  respect  to  these  diseases  and 
parasites  warrants  any  additional 
specific  requirements  at  this  time.  There 
are  ample  requirements  in  the 
regulations  for  certifying  the  sheep,  and 
the  premises  on  which  they  have  been 
for  a  period  of  time,  bse  of 
communicable  diseases  and  free  from 
exposure  to  communicable  diseases. 
There  are  also  provisions  allowing  the 
Administratqr  to  impose  additional 
requirements  for  the  sheepln  quarantine 
in  specific  cases  if  needed  to  determine 
their  health  status,  prevent  spread  of 
disease  among  sheep' in  quarantine,  and 
prevent  escape  of  animal  disease  agents 
bom  the  facility.  If  the  disease  status  of 
sheep  in  New  Zealand  changed  so  that 
sheep  from  that  country  would  present  a 
significant  risk  of  introducing  any  exotic 
communicable  disease  into  the  United 


States  livestock  population,  we  would 
amend  our  regulations  to  ensure  that  the 
disease  would  not  enter  the  United 
States. 

Commenters  suggested  that  we  review 
and  modify  testing  requirements  as 
experience  with  several  importations 
may  indicate.  One  commenter  was 
specifically  referring  to  the  requirements 
for  arboviruses.  We  reiterate  that  the 
testing  requirements  contained  in  this 
final  rule  are  those  that  have  been 
determined  to  be  necessary  at  this  time 
to  ensure  protection  against  the 
introduction  of  communicable  livestock 
diseases.  Whenever  we  become  aware 
that  any  requirements  are  no  longer 
appropriate,  we  will  Initiate  action  to 
modify  them  as  necessary. 

Ectoparasites 

The  ectoparasite  provisions  in  the 
proposed  rule  included  a  requirement 
for  treatment  of  all  sheep  for  ticks  by 
being  dipped  once  in  a  0.125  per  cent 
concentration  of  the  pesticide 
coumaphos.  We  also  proposed  a 
specified  lime  sulfur  dip  treatment  for. 
psorergates  mites. 

Commenters  requested  that  we  allow 
certification  that  the  sheep  are  from  an 
area  that  is  free  of  ticks  in  lieu  of  the 
dipping  requirement.  No  changes  are 
made  based  on  this  comment.  We 
neither  dispute  nor  affirm  that  some 
areas  In  New  Zealand  are  free  of  some 
varieties  of  ticks.  However,  we  deem  the 
requirement  for  dipping  the  best  way  to 
ensure  that  the  sheep  are  free  from 
ectoparasites  when  shipped  to  the 
United  States. 

Commenters  contended  further  that 
the  choice  of  the  pesticide  should  be  the 
responsibility  of  the  national  veterinary 
services  of  New  Zealand  because  those 
officials  would  be  aw^re  of  better 
pesticides  as  they  enter  the  market  and 
could  stipulate  which  pesticide  to  use. 
No  changes  are  made  based  on  this 
comment.  We  do  depend  on  the  national 
veterinary  services  of  New  Zealand  to 
apply  criteria  and  exercise  discretion  in 
determining  whether  health  certification 
standards  are  met  However,  it  Is  an 
APHIS  responsibilify  to  set  standards, 
and  we  think  it  would  be  an  abrogation 
of  that  responsibility  to  delegate 
standard-setting,  even  for  decisions  such 
as  which  pesticides  are  efficacious  for 
destroying  ectoparasites. 

Commenters  also  maintained  that 
there  are  probably  "better  and  more 
modem"  pesticides  than  those  specified 
in  the  proposal.  They  asserted  further 
that  the  0.125  concentration  of 
coumaphos  would  be  relatively  high  for 
the  treatment  of  lambs.  We  do  not 
dispute  that  there  are  other  pesticides 


that  would  serve  the  same  purpose. 
However,  the  efficacy  of  both  the  lime 
sulfur  dip  and  coumaphos  for  these 
treatments  is  well-documented.  In 
addition,  they  are  boUi  readily  available 
and  relatively  Inexpensive.  Further, 
according  to  the  manufacturer's 
instructions,  the  .125  concentration  of 
coumaphos  is  the  minimum 
concentration  effective  for  dipping 
sheep  for  ticks.  If  we  are  presented  with 
documentation  Suggesting  that  another 
pesticide  would  be  preferable,  we  will 
evaluate  the  information  and  propose 
any  changes  that  might  be  indicated. 

The  proposed  ectoparasite  provisions 
also  induded  a  requirement  that  the 
certifying  veterinarian  inspect  the  sheep 
and  find  them  free  of  ectoparasites 
within  72  hours  prior  to  their  being 
loaded  on  the  means  of  conveyance  for 
transport  to  the  United  States. 
Commenters  pointed  out  that  this  would 
be  very  difficult  to  achieve,  due  to  die 
large  numbers  of  sheep.  We  have 
determined  that  sheep  that  have  been 
shorn  within  60  days  prior  to  the 
treatment  for  ticks  would  not  need  to  be 
Inspected  to  determine  their  freedom 
bom  ectoparasites.  Wool  on  a  sheep 
interferes  with  the  effectiveness  of  tiie 
ectoparasite  treatment  Althou;^  it  is 
generally  recognized  that  treatments  for 
ectoparasites  are  not  100  percent 
effective,  the  sheep  that  have  been 
shorn  as  specified  would  be  much  less 
likely  to  have  ectoparasites  after  their 
treatcnent  In  our  judgment  these  sheep 
could  be  safely  imported  into  the  United 
States  without  furdier  inspection  for 
ectoparasites.  Those  sheep  that  have  not 
been  shorn  as  specified  would  still  need 
to.be  inspected  to  ensure  their  freedom 
&t>m  ectoparasites. 

Health  Certification:  Shearing 

Other  commenters  suggested  that  the 
health  certification  provisions  should 
include  a  requirement  that  the  sheep  be 
shorn  within  two  weeks  prior  to  export 
They  asserted  that  shearing  would 
prevent  the  wool  bom  qualifying  for 
incentive  payments  under  the  Wool  Act 
of  1954  and  would  reduce  health  risks. 
The  issue  of  determining  whether  wool 
qualifies  for  Incentive  payments  is  not 
within  APHIS  authority.  Nor  do  we 
consider  it  necessary  to  require  shearing 
in  Order  to  reduce  health  risks.  As 
explained  above,  sheep  that  have  been 
shorn  as  specified  are  exempted  from 
the  inspection  requirements  in  the 
ectoparasite  provisions. 

Quarantine  upon  Arrival 

— ^Length  of  Quarantine 

The  proposed  regulations  also 
included  a  requirement  for  quarantine  of 


the  sheep  upon  arrival  in  the  United 
States  for  a  period  of  not  less  than  30 
days.  One  commenter  said  that  the 
quarantine  period  should  be  increased 
to  45  days.  He  did  not  give  the  basis  for 
his  suggestion.  Several  other 
commenters  objected  to  the  not-less- 
than-30-day  requirement  based. 
generaUy,  on  what  they  perceived  as  its 
inconsistency  with  the  requirement  in 
S  92.11  for  a  quarantine  period  of  not 
less  than  15  days  for  swine  and 
ruminants  other  than  cattle  imported 
bom  any  part  of  the  worid  except 
Canada.  Some  of  these  commenters 
suggested  that  the  requirement  specify 
not  less  th{ui  15  days. 

No  changes  are  made  based  on  these 
comments.  Several  commenters 
apparently  read  the  not-le8s-than-15-day 
quarantine  requirement  as  requiring 
only  a  15-day  quarantine.  It  has  been 
our  experience  that  sheep  imported  into 
the  United  States  have  been 
quarantined  for  at  least  30  days  in  order 
to  confirm  their  freedom  from 
communicable  diseases.  Quarantine 
upon  arrival  is  Important  because 
shipment  causes  stress  for  the  sheep. 
Animals  under  stress  are  more  likely  to 
manifest  signs  of  disease.  The  "not  less 
than  30  day"  requirement  more 
accurately  reflects  the  time  needed  for 
testing  and  confirmation  of  freedom 
from  disease. 

—Testing  During  Quarantine 

The  proposed  provisions  concerning 
quarantine  upon  arrival  also  provided 
for  testing  of  all  sheep  in  quarantine  for 
brucellosis  variety  ovis.  Also,  the 
proposed  provisions  provided  that  the 
Administrator  might  find  it  necessary,  in 
order  to  determine  that  the  animals  are 
freJe  bom  communicable  disease,  to 
require  other  tests  duplicative  of  the  pre- 
embarkation  tests  or  additional  tests. 
The  provision  required  diat  the  sheep 
test  negative  to  these  tests  also. 

Several  commenters  requested 
clarification  as  to  whether  the  tests 
duplicative  of  the  pre-embarkation  tests 
are  mandatory  or  discretionary.  The 
only  test  that  is  mandated  during 
quarantine  in  the  United  States  is  the 
test  for  brucellosis  variety  ovls.  The 
other  tests  are  discretionary,  based  upon 
the  Administrator's  determination  that 
they  are  necessary  to  determine  that  the 
animals  are  Indeed  free  bom 
communicable  diseases. 

Other  commenters  objected  to  the 
brucellosis  testing  requirements  and 
reiterated  the  objections  they  voiced  to 
the  pre-embarkation  testing 
requirements.  No  changes  are  made 
based  on  these  comments.  Considering 
the  nature  of  the  disease  and  the  efforts 
that  are  being  expended  to  eradicate 


brucellosis  in  this  country,  we  confirm 
that  the  brucellosis  testing  requirements 
are  necessary  to  confirm  that  the  sheep 
have  remained  negative  to  the  disease. 

Some  commenters  maintained  that  we 
should  also  require  retesting  of  the 
sheep  for  bluetongue  and  Akabane 
during  their  quarantine,  based  on  the 
assertion  that  the  animals  could  be 
exposed  and  contract  the  disease  while 
en  route  from  New  Zealand  to  the 
quarantine  facility  in  the  United  States. 
We  are  not  adding  specific  requirements 
for  these  tests.  The  animals  will  have 
been  certified  and  found  free  of  the 
diseases  prior  to  leaving  New  Zealand. 
These  are  vector-bome  diseases.  We 
think  the  probability  of  the  animals 
being  infected  en  route  is  too  remote  to 
justify  a  specific  requirement  for  testing 
for  these  diseases  during  quarantine. 
The  final  rule  contains  provisions 
allowing  testing  for  these  diseases,  or 
any  other  disease,  if  the  Administrator 
determines  that  the  testing  is  necessary. 

Antibiotics 

Several  commenters  suggested  that, 
we  add  a  prohibition  against  the  use  of 
antibiotics  for  the  sheep  during  their 
quarantine.  They  asserted  that 
antibiotics  could  mask  symptoms  of  any 
number  of  serious  communicable 
diseases.  No  changes  are  made  based 
on  this  comment.  Apparently  these 
commenters  assumed  that  antibiotics 
would  be  given  prior  to  any  attempt  to 
make  a  diagnosis.  This  is  not  the  case.  If 
a  sheep  shows  signs  of  illness  during 
quarantine,  the  supervisory  veterinarian 
will  take  action  to  make  a  diagnosis 
prior  to  allowing  any  treatment.  After  a 
diagnosis  has  been  made,  if  it  is 
determined  that  treatment  with 
antibiotics  would  be  beneficial,  the 
supervisory  veterinarian  would  be 
exercising  sound  veterinary  medical 
judgment  by  allowing  the  treatment 
Antibiotics  affect  bacteria,  but  do  not 
affect  viruses  and  therefore,  would  not 
mask  viral  infections,  such  as 
bluetongue  or  Akabane. 

Humane  Standards 

Two  organizations  recommended  that 
APHIS  estabUsh  humane  standards  for 
the  sea  transport  of  sheep,  and  include 
these  standards  in  this  rulemaking. 
These  organizations  also  recommended 
establishment  of  a  certification  program 
to  ensure  enforcement  of  the  suggested 
standards.  They  further  requested  that 
our  regulation  authorize  St  least  one 
competent  observer  from  an  animal 
protection  organization  to  be  present  at 
any  given  time  during  the  unloading  of 
the  ship  and  transport  of  the  animals  to 
the  quarantine  facility  to  monitor  the 
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handliagand  physical  condition  of  die 
arriving  animala. 

No  »an0et  are  made  based  on  these 
comments.  Altboogli  APHIS  is 
concerned  about  tbe  humane  treatment 
of  sheep  winie  in  transit  to  the  United 
States,  die  estabtisfament  of  regolatknis 
concwning  this  aspect  of  the  import 
operation  is  not  widdn  oar  statutory 
mandate. 

Executive  Ontv  12281  aad  RtgtJoUmf 
FlexHuMtyAct 

—-Response  to  Comments 


A  number  of  comaanters  noted  their 
concuiTenoe  with  the  Bxeottive  Order 
12291  and  Regulatory  Flnubility  Act 
Statement  In  the  proposed  rale  and 
affinaed  or  elaborated  on  paints 
contained  in  that  statement  Several 
other  coouoeBters  iatBcated  that  they 
disagreed  with  our  analysis,  bat  they  did 
not  submit  any  data  to  si^ipast  their 
esscrtioBS. 

Some  Gommentets  disagreed  with  our 
estimate  that  approximately  162,000 
sheep  that  might  not  otherwise  be 
imported  into  the  United  Statea  will  be 
imported  anaually  under  thia  final  rule 
Oiv  estimste  waa  based  on  the  quota  set 
by  New  Zealand  far  sheep  afiewed  to  be 
exported  from  New  Zioalend  to  the 
United  States  annually.  Corameaters 
submitted  projectioDS  of  efiecta  on  die 
economy  based  on  an  estimate  of 
270,000  to  aiOOOO  sheep.  These 
mrnnifintfrs  incUcatad  tfc»*  thev 
estimated  range  was  that  of  the  only 
importer  wrfao  has  requested  a  permit  to 
impact  large  numbeca  of  sheep. 
However,  according  to  diat  iaporter'a 
statement  at  the  pubhc  hesxiog  ia 
Portland,  Oregon,  his  program  caDs  for 
the  annual  in^port  of  approximately 
leaooo  lambs  from  New  Zealand 
through  the  port  of  Portland. 
Considerug  the  lo^tics  of  any 
importation,  we  deem  thia  an  outside 
estunate  for  that  importer.  We  reahae 
that  other  people  may  also  import  sheep 
into  die  United  States  throogb  jMivately 
operated  quarantine  facilities.  However. 
to  date  no  one  has  indicated  any  interest 
in  doing  that. 

Although  we  readily  acknowledge 
that  any  estimate  is  imperfect,  with  the 
informatioa  availabia  to  ua  at  this  time, 
it  remains  our  best  estimate  that 
appraxjaiately  162.000  sheep  &at  might 
not  otherwise  be  imported  into  the 
United  States  wiBbe  imported  annually 
under  fliis  final  rule.  If  sheep 
importations  should  become  324J00O 
-head  annuaOy.  as  suggested  by  the 
commentos.  then  the  ammnit  of  Iamb 
available  in  the  United  States  would 
increase  6  percent  with  a  2A  percent 
estimated  decrease  in  pdce  (1.B  cents 


per  povnd).  based  oa  a  lamb  prka  of 
$0.75  per  pound.  Ihia  is  mudi  less  than 
the  cuneat  year-to^ear  fluctuation  in 
United  States  lamb  production  and 
price. 

Commenters  differed  aa  to  whether  a 
uniform  supply  of  lamb  ta  cutreody 
available.  Some  contended  that  sheep 
imported  under  this  final  rale  would 
provide  a  constant  supply  of  &esh  lai^ 
in  the  markets,  thereby  creating  more 
lamb  consumption.  impro>dnf  dsmand 
for  lamb  producta  and  res^dtJag  in 
consistent  prices  for  domestic  growers 
as  well  as  importers.  OUmis  maiatained 
that  current  production  doea  net  leave 
seasonal  gaps,  and  that  United  Statea 
lamb  pioduoers  are  in  the  process  of 
increasing  production  safikiently  to 
meet  any  f oreseeaUe  demand  in 
domestic-markets.  Aceoning  to  United 
States  Department.cd' Agriculture  . 
reports,  the  percent  of  the  annual  lamb 
slaughter  that  is  processed  eadi  quarter 
of  a  year  shows  fluctuations  friam  23.4 
percent  to  27.1  percent  for  the  4-year 
period  from  1984  through  1987. 
Additional  regular  siH)plies  of  lamb, 
whether  bom  domestic  production  or 
regular  importations,  would  have  little, 
if  any.  effect  on  seasonal  variatjons. 
Further,  as  indicated  above,  the  impact 
bn  lamb  prices  of  a  6  percent  increase  in 
the  cmiouBt  of  lamb  available  in  the 
United  States  (the  largest  pro^ectioo 
Suggested  by  commenters),  would  be 
much  less  than  the  cwrent  year-to-year 
fluctuation. 

Several  cooimenters  who  indicated 
that  they  raise  sheep  asserted  that  they 
oppose  aUowkig  the  importation  oH 
sheep  tfaffoagh  privately  operated 
quarantine  facilities  because  they  do  sot 
want  any  additional  ecooosaic 
competition.  This  ia  not  a  valid  reaaoa  ' 
to  predade  the  entry  of  these  an^aalo. 
The  regidatioas  in  9  CFR  Part  02  are 
established  pursuant  to  «umal 
quarantine  and  related  laws  whkh 
generally  provide  authority  to  take 
action  to  prevent  the  infroductiein  or 
diSaemiBatiiui  of  certain  diaeasea.  These 
statutory  prowiaioiw  do  not  provide 
authority  for  estabBrfiing  prohibitioBS 
based  merely  on  factors  relating  to 
economic  competition.  In  addition, 
althnofl^  the  Department  oon^era 
economic  issues  in  accordance  with 
Executiva  Order  122S1  and  die 
Regulatory  Flexibility  Act.  these 
economic  issues  must  be  ooasideted 
within  the  frameworic  of  animal 
quaraatiae  and  related  laws. 

Some  coouneaters  cautioned  the 
agency  to  avoid  patting  constraiBts  on 
the  importation  of  sheep  to  protect  local 
markets,  thereby  erectii^  a  noD-tariff 
trade  bcnicr  aod  inviting  reciprocal 
action  by  other  coontries.  No  diaages 


are  made  baaed  ob  thia  cooflMiit.  The 
reqoiiemsBts  contaiBad  in  die  final  rale 
are  those  raquiiemeBta  that  have  been 
deteiminod  to  be  necessssy  to  protect 
agaiaat  Om  iaboductioB  into  the  Iteited 
States  of  oomnuaiBable  aaimal 
diseases. 

'Exeaiti9e  Oiderl2291  tmdltegahttaiy 
Flexibility  Act  Statement 

W«  aia  issuing  this  rule  in 
confbiBumce  widt  Executive  Order 
12291.  and  we  have  determined  that  it  ia 
not  a  "Biaior  rule."  Based  on  infannation 
compiled  Iqr  the  Departmeat.  we  have 
detensiBed  that  this  rule  v^  have  aa 
effect  OB  die  ecooomy  <rf  less  tium  tlOO 
milhoa;  will  not  cause  a  ma)er  increase 
in  costs  or  prioea  for  consusoera. 
individual  induatriea,  federal,  stats,  or 
local  govenuBeBt  ageadea,  or 
geographic  re^ons;  and  wdl  not  cauae  a 
significant  adiverse  effect  en 
compelitioB.  en^doyment.  mvestment, 
productivity.  innovatioB.  or  oa  the 
ability  of  Uaited  States-based 
enterprises  to  oompete  writh  foreipi- 
based  eateiprises  in  domestic  or  expert 
maricets. 

Before  the  effective  date  of  this  rale, 
the  expected  domestie  lamb  slaoj^to' 
for  calendar  yeerl9B6  was 
approxiBUilebr  e20,lfXMIQD  peondSk  live 
weight.  With  te  edoptioa  of  this  nde. 
we  anticipate  that  approxisaately 
162,000  sheep  that  n^ght  not  otherwise 
be  imported  into  the  United  Statea  may 
be  inniorted  annually.  It  is  expected  dut 
aU  of  theae  aniraab  wiU  be  slan^itered 
within  two  to  three  months  aftsr 
importation.  This  will  add 
approximately  duee  percent  to  the 
amount  <rf  lamb  avaiksfale  for  marketing 
in  the  United  States,  and  oodd  decrease 
slightly,  probably  no  more  than  one  cent 
per  pound,  the  price  paid  to  the  producer 
for  lanb.  AcoordiBg  to  the  1002  Census 
of  Ayindtnre.  thsre  are  99,30t  fenas 
prodnciBg  lassbs,  sheep,  and  weoL 
Using  aalea  per  fsiim  of  under  $100i)00 
from  lamba,  shsep.  and  wool  as  the 
definition  v/lm  sbmH  sheep  business, 
there  are  88,237  sock  basinesses  in  die 
United  Statea,  accotdmg  to  the  1962 
Censaa  of  Agricalture.  Of  diese  49462 
farraa  had  aalea  of  lamba.  sheep,  annd 
wool  veined  at  less  than  $10,000  per 
year.  It  sfaoold  be  noted  that  raishig 
sheep  for  elaoghter  ia  not  the  s^  sooree 
of  bnsinese  Iiiobbwj  far  most  Uaited 
States  sheep  prodacera. 

We  anticipate  dwt  die  inportatiflA  of 
sheep  through  privately  operated  ■ 
quarantine  facilities  will  have  a 
negligible  effect  on  die  wool  supply  in 
the  United  States,  llris  is  because  the 
sheep  will  have  been  shorn  shorUy 
before  entering  the  United  States.  The 


importation  will  generate  additional 
activity  for  a  few  other  businesses:  the 
importers,  the  feedlot  operators  ^t 
feed  the  lambs,  the  feed  mills  diat 
supply  the  feed,  the  meat  packing  plants 
that  slaughter  the  lambs,  and  the 
wholesale  and  retail  distributors  of  the 
finished  product. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Miscellaneous 

We  have  also  made  nonsubstuitive  - 
changes  to  avoid  ambiguity  and  present 
the  provisions  of  this  rule  more  dearly. 

Paperwork  Reduction  Act 

Information  collection  requirements 
contained  in  this  document  have  been 
approved  by  the  Office  of  Managem^it 
and  Budget  (OMB]  under  the  provisions 
of  the  Paperworic  Reduction  act  of  1980 
(44  U.S.C.  3501  et  seq.)  and  have  been 
assigned  OMB  control  number.0579- 
0040. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to  the 
provisions  of  Executive  Order  12372; 
which  requires  intergovernmental 
consultation  with  state  and  local 
offidals.  (See  7  CFR  301fr,  Subpart  V). 

list  of  Subjects  b  9  CFR  Part  92 

Animal  diseases,  Canada,  Imports, 
Livestock  and  livestock  products, 
Mexico,  Poultry  and  poultry  products, 
Quarantine,  iTransportation,  Wildlife.. 

PART  92-llilPORTATION  OF  CERTAIN 
ANIMALS  AND  POULTRY  AND 
CERTAIN  ANIMAL  AND  POULTRY 
PRODUCTS:  INSPECTION  AND  OTHER 
REQUIREMENTS  FOR  CERTAIN 
MEANS  OF  CONVEYANCE  AND 
SHIPPING  CONTAINERS  THEREON 

Accordingly,  9  CFR  Part  92  is 
amended  as  follows: 

1.  The  authority  citation  for  Part  92 
continues  to  read  as  set  forth  below: 

Authority:  7  U.S.C.  1622: 19  U.S.C.  1306: 21 
U.&C.  102-105.  Ill,  134a.  134b,  134c  134d. 
134f.  and  135;  31  U.S.C.  9701;  7  CDFR  2.17.  2.51. 
and  371.2(d). 


§•2.1    

2.  Section  92.1  is  amehded  by  adding, 
in  alphabetical  order,  the  following: 

I9S.1    Definitions. 

•        *        *        *        * 

Administrator.  The  Administrator  of 
the  Animal  and  Plant  Health  Inspection 


Service  or  any  other  employee  of  the 
Animal  and  Plant  Health  Inspection 
Service,  United  States  Department  of 
Agriculture,  to  whom  authority  has  been 
or  may  be  delegated  to  act  in  the 
Administrator's  stead. 


892.3   [Amended] 

3.  In  S  92.3,  a  new  paragraph  (j]  is 
added  to  read  as  follows: 


992.3 

importatkm  of  anhnsis  and  trinte.  - 

(j)  Ports  and  privately  operated 
qaarantine^ocilitiet  for  sheep.  Sheep 
may  be  entered  into  the  United  States  at 
any  port  specified  in  paragraph  (a)  of 
this  section,  or  at  any  other  port 
designated  as  an  international  port  or 
airport  by  the  U.S.  Customs  Service  and 
quarantined  at  privately  operated 
quarantine  facilities  provided  the 
applicable  provisions  of  SS  92.2, 92.4(a), 
92  J,  92.8, 92.44.  and  92.45  are  met 

S92.S   [Amended]         - 

4.  In  paragraph  (a)(1)  of  §  92.5,  "and 
92.40"  is  changed  to  "92.40,  and  92.44." 

5.  In  paragraph  (aK2)  of  S  92.5,  "and 
92.36,"  is  changed  to  "92.36.  and  92.44," 

(92.11    [Amended] 

6.  In  the  first  sentence  of  paragraph 
(b)(1)  of  9  92.11.  "other  than  sheep  fiom 
New  Zealand  and"  is  inserted  after 
"Swine  and  ruminants". 

7.  In  paragraph  (b)(2)  of  9  92.11,  the 
following  sentence  is  added  at  the  end 
of  the  paragraph: 

992.11    Quarantine  requlrstnents. 

•        •        •        •        • 

(b)*  *  * 

(2)  *  •  ♦  Sheep  imported  fiom  New 
Zealand  shall  be  subject  to  9  92.44  of 
this  part. 


99Z12   [Amended] 

8.  In  9  92.12,  the  heading  for  the 
section  and  the  heading  for  paragraph 
(a)  are  revised  to  read  as  follows: 

992.12    Animal  quarantine  fscilitles. 

(a)  Privately  operated  quarantine 
facilities, 

9.  In  9  92.12,  paragraph  (a)  is  amended 
by  removing  the  words  "non- 
Governmental  quarantine  facility"  and 
adding  "privately  operated  quarantine 
facility"  in  their  place. 

10.  hi  the  second,  fourth,  sixth,  eighth, 
and  eleventh  sentences  of  paragraph  (a) 
of  9  92.12,  the  words  "Deputy 
Administrator,  Veterinary  Services,"  are 
removed  and  "Administrator"  is  added 
in  their  place. 


11.  In  9  92.12,  die  heading  for 
paragraph  (b)  is  amended  to  read: 

(b)  Quarantine  facilities  maintained 
by  Veterinary  Services. 

12.  In  9  92.12.  the  third  sentence  in 
paragraph  (b)  is  amended  by  replacing 
"Veterinarian  Services"  with 
"Veterinary  Services". 

13.  New  9  9  92.44  and  92.45  are  added 
to  read  as  follows: 

992.44   Stiaap  from  New  Zealand. 

No  sheep  from  New  Zealand  shall  be 
imported  or  entered  into  the  United 
States  unless  in  accordance  widi 
paragraphs  (s)  and  (b)  of  this  section. 

(a)  Health  certification  requirements. 
No  sheep  shall  be  imported  into  the 
United  States  from  New  Zealand  unless 
accompanied  by  a  health  certificate.  The 
certificate  shall  be  either  signed  by  a 
salaried  veterinarian  of  the  national 
veterinary  services  of  New  Zealand  or 
signed  by  a  veterinarian  authorized  by 
the  national  veterinary  services  of  New 
Zealand  and  endorsed  by  a  salaried 
veterinarian  of  the  national  veterinary 
services  of  New  Zealand  (the 
endorsement  represents  that  the 
veterinarian  signing  the  certificate  was 
authorized  to  do  so).  The  certificate 
shall  certify  that: 

(1)  New  Zealand  is  free  from 
rinderpest,  foot-and-mouth  disease, 
contagious  pleuropneumonia,  surra,  and 
scrapie. 

(2)  The  sheep  was  born  in  New 
Zealand  and  has  never  been  in  any 
country  other  than  New  Zealand. 

(3)  The  sheep  is  not  the  first 
generation  progency  of  a  sire  or  dam 
imported  into  New  Zealand  from  a 
country  specified  in  9  94.1  of  this 
chapter  as  having  rinderpest  or  foot- 
and-mouth  disease. 

(4)  If  the  sheep  is  a  spayed  female,  the 
spaying  operation  was  conducted  under 
the  direct  supervision  of  a  salaried 
veterinarian  of  the  national  veterinary 
services  of  New  Zealand  (for  the 
purposes  of  this  section,  "direct" 
supervision  means  that  the  supervising 
person  must  be  physically  present 
during  the  operation). 

(5)  The  sheep  was  inspected  by  the 
certifying  veterinarian  and  found  free  of 
evidence  of  communicable  disease 
within  seven  days  prior  to  movement  to 
an  isolation  area  (for  the  purposes  of 
this  section  an  "isolation  area"  shall 
mean  an  area  in  which  sheep  intended 
for  export  are  held  and  have  no  physical 
contact  with  other  sheep  except  sheep 
scheduled  for  the  same  shipment). 

(6)  Any  premises  on  which  the  sheep 
had  been  at  any  time  during  the  12- 
month  period  prior  to  moving  to  the 
isolation  area,  had  been  free  of  any 
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evidence  of  tubeicakMis  and  bracellotis 
variety  ovu  for  the  U-BOBtk  period 
immediately  preoediag  the  date  of 
movement  of  the  ibeep  bom  UMt 
premises,  and  bad  been  free  ol 
outbreaks  of  any  other  coamtuacaUe 
disease  of  livestock  for  the  ft-aiondi 
period  immediately  preceding  the  date 
of  movement  of  the  sheep  from  the 
premises.  This  certificatioD  shall  be 
made  insofar  as  can  be  determined  by 
the  certifying  veteriBBrian.  based  on 
infomation  available  frtm  the  omets 
of  the  premises,  the  owners  of  the  sheep. 
End  other  sources. 

(7)  Prior  to  moving  &e  sheep  to  the 
f:iolation  area,  each  sheq;i  was 
individuaDy  identified  using  an 
identificatioo  eartag  or  bangle  tag 
m'ieting  the  foDowing  specifications: 

(i)  The  eartag  or  bangle  tag  is 
approved  by  the  Administrator  as  being 
tamper-resistant;  and 

(if)  The  eartag  or  bangle  tag  coalbrms 
to  an  alpha-numeric  system  which  uses 
the  letters  "NZ**  followed  by  no  aiore 
than  6  numbers  and  provides  unique 
identification  for  eadi  sheep. 

(8)  If  moved  to  the  isolation  area  from 
another  premises,  (i)  the  sheep  was 
moved  in  a  means  of  conveyance  which, 
immeifiately  priOT  to  Ioa(fing  the  animal, 
was  cleaned  and  disinfected  with  a 
disinfectant  specified  in  |  TlhO  of  diis 
chapter  under  die  direct  supervision  of 
an  ofikaal  designated  by  the  national 
veterinary  services  of  New  Zealand;  and 

(ii)  The  riieep  had  no  physical  contact 
with  other  aairaals  (except  sheep 
scheduled  for  the  same  shipaeut)  dming 
transit  to  the  is^atioB  area. 

(9)  The  sheep  was  kept  in  the  isoIatfoB 
area  far  a  period  of  at  lest  30  days 
immediately  prior  to  expert  mdier  Ae 
supeivisioa  eif  a  foO-time  salaried 
veterinarian  of  the  natieaal  vo<sii«ary 
services  of  New  Zealand.  The  30  dsy 
period  began  when  all  sheep  desifttaled 
for  qualification  daring  a  single  isolation 
period  had  entered  te  isolation  area. 

(10)  AB  sheep  which  entered  the 
isolation  area  were  handled  on  an  "all- 
in.  aO-OBt"  baas,  except  for  sheep 
removed  in  accordance  with  Ate 
section. 

(11)  TYfAercnfosM  testtry.  AU  ahaep  in 
the  isolation  area,  except  wetheis  and 
spayed  females  mtended  ior  aAaa^iter. 
were  sdbiecled  to  an  intradenari 
hibercahn  test  ntiliziag  anamilian 
Purified  Protein  Derivative  (PFD) 
tubercaliB  and  tested  negative  wittiin  30 
days  prior  to  expert  If  any  sheep  tested 
positive,  they  were  removed  from  tiae 
isolation  area,  slai^iteied,  ■»«»»■  ■*»«», 
and  fomd  to  have  no  tabcancolar  lesions, 
and  after  no  less  th^  60  days,  the 
remainder  of  the  riiccp  in  the  isobtian 
area  were  retested  and  found  negative 


to  sndi  test  Negativa  teat  results  mean 
that  tiie  snpenriaory  veterinarian 
detected  no  response  using  both  viaoal 
examinaticn  and  mamial  palpation 
techniques  at  the  site  of  the  faiiKtioo  72. 
hours  after  the  injectiaa. 

(12)  Brucellosis  testing.  All  sheep  In 
the  isolation  area,  except  wethers  and 
spayed  females,  were  sub^cted  to  the 
standard  direct  compleaent-fixation 
test  for  brucellosis  variety  ovis  and 
tested  negative  within  30  days  prior  to 
export  Negative  test  results  mean  less 
than  fifty  percent  fixation  (2  ptns)  in  a 
serum  dilution  of  1:10.  If  any  sheep 
tested  pontive.  they  were  removed  fotm 
the  istjation  area,  and  after  no  leas  than 
30  days,  the  remainder  of  the  sheep  hi 
the  isolation  area  were  releated  and 
found  negative  to  the  test* 

(13)  Certification  cf  freedom  from 
Akabane.  btuetoague,  aad  epizootic 
hemorrhagic  diseaee. 

(i)  Akabeme.  Ail  sheep  in  the  isolation 
area  either  were  from  floeka  of  or^in 
determined  to  be  free  of  Akabane  as  . 
provided  in  paragraph  (a)(13)(iv)  of  this 
section  or  were  tested  for  Akabane  as 
provided  in  this  paragraph,  if  die 
deteminatian  of  freedom  from  Akabane 
was  made  by  testing,  sU  sheep  hi  the 
isolatioB  area  tested  negative  to  die 
virus  neutralization  test  for  Akabane  at 
a  serum  dilution  of  1:4  withhi  30  daj^ 
prior  to  export  If  any  sheep  teirted 
positive,  tliey  were  removed  frara  the 
isolation  area,  aad  after  no  less  than  30 
days,  the  remainder  of  the  sheep  in  the 
isolation  area  were  tetestad  and  found 
negative  to  the  test* 

(ii)  Bluetongue.  All  sheqi  in  die 
isolation  area  were  required  to  be 
certified  as  free  btm  bhietongne  only  If. 
during  the  12-month  period  prior  to 
movement  to  the  isolation  area,  any 
sheep  in  the  isolation  area  had  been  on 
a  premises  that  at  any  time  during  the 
time  the  sheep  was  on  that  premises  or 
at  any  time  during  the  2-year  period 
prior  to  the  movement  of  such  sheep  to 
that  premises,  had  contained  riieep  ftom 
a  country  not  free  of  bluetongue. 
Certifieation.  if  required,  waa  made 
either  by  determining  that  att  sheep  in 
the  isolation  area  were  from  flocks  of 
origin  determined  to  be  firee  of 
^luetongue  as  provided  fan  paragraph 
(a}(l3](iv)  of  this  section  or  by  testing  all 
,  riieep  hi  the  isolation  eree  for 
bluetongue  as  provided  in  this 
paragraph,  ff  ^  detenninatiott  of 
freedom  bom  Muetongue  was  made  by 
testing  all  sheep  in  the  is<rfstion  area,  aR 
sheep  tested  negative  to  the  agar  gel 
insnunodiSusioe  (A(3I^  test  for 


'  Tb«  iaipartatian  of  ihMp  wUcfc  hav*  been 
cxpoMtf  lo  ttny  oiMaw  wrakfas  SS  ujv  prior  to  tnefr 
exporUtion  U  ptohibitad  by  21  U-SjCIBS. 


bluetongae  within  SB  days  prior  to 
export  U  any  sheep  lested  positive,  they 
were  r^BKWcd  froD  the  iacrfation  area 
and  after  no  less  than  30  days,  the 
lemaindar  of  the  siMep  in  the  iaelation 
area  were  retested  and  found  negative 
tothetest* 

(iii)  Epizootic  hemorrhagic  dtsease.. 
All  sheep  in  the  legation  area  were 
reqiAed  to  be  certified  as  free  from 
epizootic  hsMuihagic  ifiseese  only  it 
during  the  12-m(mth  period  prior  to 
movement  to  the  isofatien  area,  any 
sheep  in  the  isoletion  aree  had  been  on 
a  premises  that  at  any  time  during  die 
time  the  sheep  was  on  that  premises  or 
at  any  time  during  die  2-year  period 
prior  to  the  movement  of-  sudi  sheep  to 
that  pieuuies,  had  contained  sheep  from 
a  country  not  free  of  epixootic 
hemorrhagic  disease.  Certificatitui.  if 
required,  was  made  either  by 
determining  that  all  sheep  in  the 
isolation  area  were  fi^nn  flodu  of  origia 
determined  to  be  free  of  epizootic 
hemorrhagic  <fisease  as  provided  hi 
paragraph  (aKl3](iv)  of  this  section  or 
by  testing  all  sheep  in  the  isolation  area 
for  epizootic  hemorrhagic  disease  as 
provided  in  this  paragraph.  If  the 
determination  of  freedom  from  epizootic 
hemorrhagic  disease  was  made  by 
testing  all  sheep  in  the  isolation  area,  all 
the  sheep  tested  negative  to  the  agar  gel 
immunodifussion  (AGID)  test  for 
epizootic  hemorrhagic  disease  within  30 
diays  prior  to  export  If  any  dioep  tested 
positive,  they  were  removed  from  the 
isolation  «ea  and  after  no  less  then  30 
days,  the  remainder  of  Ae  sheep  io  the 
isolation  area  were  retested  and  found 
negative  to  the  test* 

(iv)  Semtogical  surveys  affloeks  of 
origin.  The  determination  that  a  flock  of 
or^in  of  riieep  Is  free  of  Akabane, 
bluetongue,  or  epizootic  hemorrhagie 
disease  shall  be  based  on  negative 
results  frtm  a  biometnca^  designed 
serological  survey  of  the  fkick  fordie 
specific  disease.  Hie  survey  must  be 
designed  to  detect  e  one  percent 
infection  rate  at  a  80  percent  confidence 
level.  Each  survey  must  have  been 
conducted  within  four  months  prior  to 
movement  of  the  sheep  to  the  isolation 
area  and  must  have  been  conducted  by 
officials  desipiated  by  the  nationa} 
veterinary  sarvices  of  New  Zealand.  The 
tests  administered  to  the  sample  of 
sheep  and  the  interpretation  of  test 
results  must  be  the  same  aa  those 
requfred  for  testing  during  the  isolatian 
period.  (Far  the  piapeses  of  this  seed  on. 
a  "flock"  shall  mean  all  sheep  under 
common  ownership  or  supervision  that 
are  grouped  on  one  or  more  parts  of  any 
single  premises;  or  sll  sheep  under 
conunon  ownership  or  sapervirion  on 
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two  or  mora  premises  which  are 
geographically  separated  but  en  which 
animals  fr«m  the  different  premiseB 
have  been  interchanged!  or  had  contact 
with  animals  from  t^  other  premises,  or 
with  their  excrement  or  discharges. 
Alsot  for  the  purposes  of  this  section,  a 
"flock  of  origin"  shall  mean  the  flock  of 
which  a  sheep  has  been  a  part  for  the  4 
montlis  immediately  prior  to  movement 
to  tlie  nolation  area  or  for  its  entire  lifo, 
whichever  period  of  time  is  less.) 

(14)  Ectopopasiiae,  (i)  Within  10  days 
prior  t»expatt  aU  sheep  were  treated 
for  ticks  by  being  dipped  cmce  in  a  0.125 
per  cent  camnntration  of  the  pesticide 
coumaphos. 

(ii)  Within  10  days  prior  to  export  but 
at  leut  3  days  after  the  treatment 
referred  to  in  paragraph  (8)(14)(i)  of  diis 
section,  aU  sheep  were  treated  once  for 
psorergates  mites  1^  being  dipped  in  a  2 
per  cent  Uma  sulfur  dip.  Te  ensure 
efficacy  of  the  treatment  eiUier  a 
wetting  agent  shall  be  added  to  die  cBp 
prior  to  (Kppiag  the  sheepkor  the  dip 
shall  be  heated  to  maintain  a 
temperature  ef  95-105  degrees  F. 
throughout  the  dippiog  process. 

(iii)  The  name  of  the  pesticide,  die 
concentration  used  to  treat  the  sheep, 
and  the  dates  of  treatment. 

(iv)  Any  sheep  not  shorn  within  SO 
days  prior  to  the  treatment  for  ticks 
referred  to  in  paragraph  (a)(14)(il  of  this 
section  was  inspected  by  the 
veterinarian  signing  the  health 
certificate  and  was  found  free  of  any 
ectoparasites  wihin  72  hours  prior  to 
being  loaded  on  the  mesns  of 
conveyance  which  transported  the 
sheep  to  the  Uaited  States. 

(15)  The  sheep  has  remained  free  from 
evidence  of  communicable  diseases  and 
exposure  to  communicable  diseases 
during  the  60-day  period  immediately 
prior  to  export 

(16)  Movement  from  the  isolation  area 
to  the  port  of  embarkation.  The  sheep 
was  moved  bom  the  isolation  area  to 
the  port  of  embarkation  in  a  means  of 
conveyance  which,  immediatdy  prior  to 
loading  the  sheep,  was  cleaned  and 
disinfected  under  the  direct  supervision 
of  an  official  designated  by  die  national 
veterinary  services  of  New  Zealand 
with  a  disinfectant  specified  in  S  71.10  of 
idiis  chapter.  Such' movement  was  by  the 
most  expeffitions  route  thet  would 
prevent  possible  exposure  to  (fisease  in 
transit.  Ftom  the  time  of  cleaning  and 
disinfecting  the  means  of  conveyance 
through  the  unlduAng  of  die  sheep  for 
export  to  die  United  Stetes,%ere  have 
been  no  other  sheep  aboard  the  means 
of  conveyance. 

(b)  Quarantine  upon  arrival.  (1)  As  a 
ccmdidon  ef  en^  into  the  United  States, 
upon  arrival  at  (he  port  of  entry,  sheep 


from  New  Zeelend  shall  be  quarantined 
for  not  less  than  30  days,  counting  from 
the  dhte  of  entry- into  the  approved 
quarantine  fiicility. 

(2)  In  order  to  qualify  for  release  from 
quarantme,  the  sheep  shall  be  tested  as 
follower 

(i)  AH  sheep,  except  wediers  and 
spayed  females,  shall  be  subjected 
twice,  with  an  mterval  of  at  least  15 
days  between  testa,  to  the  standard 
direct  complement-fixation  test  for 
brucellosis  variety  ovis  and  receive 
negative  test  results  [less  than  fifty 
percent  fixation,  2  plus)  in  a  serum 
dilution  of  1:10:  and 

(!ij  AM  sheep  shall  test  negative  to  any 
other  test  that  may  be  determined 
necessary  by  the  Administrator  to 
determine  their  freedom  ttom 
communicable  diseases.  These  tests 
may  be  duplicative  of  the  tests  required 
imder  paragraph  (a)  of  this  section  or 
may  be  additional  tests. 

(c)  Sheep  refused  entry.  A  sheep 
imported  or  offered  for  entry  into  the 
United  States  that  is  not  accompanied 
by  a  health  certificate  as  required  by 
paragraph  (a)  of  this  section  er  that  is 
found  upon  inspection  at  the  port  of 
entry  io  be  affected  with  a 
communicable  disease  or  to  have  been 
exposed  to  a  communicable  disease, 
shall  be  refiised  entry  and  shall  be 
handled  thereafter  in  accordance  with 
21  U.S.C.  103  or  quarantined,  or 
otherwise  disposed  of  as  the 
Administrator  may  direct 

(Approved  by  tlie  Office  of  Managemant  and 
Bud^t  under  control  number  0579-0040) 
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(a)  Cooperative  agreement  No  facility 
shaU  operate  as  a  privately  operated 
quaratine  facility  for  sheep  unless  it  is 
operated  in  accordance  with  a 
cooperative  agreement  excuted  by  the 
operator  or  other  designated 
representative  of  the  facility  and  by  the 
Administrator,  and  unless  such 
cooperative  agreement  iiu:ludes  all  the 
requirements  of  this  section  and 
indudes  a  requirement  that  the  cost  of 
the  facility  and  all  costs  associated  with 
the  maintenance  and  operation  of  the 
facility  shall  be  home  by  the  operator  in 
accordance  with  the  provisions  of  S  92- 
12  of  this  part 

(b)  Approval  of  facilities.  To  qualify 
for  desi^iation  as  an  ^proved  privately 
operated  quarantine  facility  *  and  to 


*  Inionnatian  as  to  the  idantity  of  Micfa  factlitiat 
may  be  obtained  irom  tha.AilminlalEator,  Aninal 
and  Plant  Health  Inspection  Service.  VS.  Departent 
of  Agricultura,  Wathington.  DC  20250. 


retain  such  approval,  the  facility  and  its 
maintenance  and  operation  must  meet 
the  minimum  requirements  of  this 
section.  Approval  of  any  qoarantine 
facility  shall  be  contingent  upon  a 
determination  by  the  Administrator  that 
adeqirate  personnel  are  available  to 
provide  services  required  by  the  facility 
if  approved.  The  cost  of  the  facility  and 
all  costs  associated  with  the 
maintenance  and  operation  of  the 
facility  shall  be  borne  by  the  operator  in 
accordance  with  the  provisions  of 
5  92.12  of  this  part. 

(1)  Supervision  of  the  facility.  The 
facility  shall  be  maintained  under  the 
supervision  of  a  Veterinary  Service 
veterinarian. 

(2)  Physical  plant  requirements.  The 
facility  shaU  comply  with  the  following 
requirements: 

(i)  Location.  The  quarantine  facility 
shall: 

(A)  Be  located  at  one  of  the  ports 
listed  in  §  92.3(j)  of  this  part; 

(B)  Be  located  within  the  immediate 
area  of  the  port  of  entry  to  minimize  the 
possibility  of  introduction  and 
dissemination  of  diseases  by  tiie 
imported  sheep  while  in  transit  frtm  the 
point  of  entry  to  the  quarantine  facility; 
and 

(C)  Be  located  at  least  one-half  mile 
from  any  livestock. 

(ii)  Construction.  The  quarantine 
facility  building  shall: 

(A)  Be  constructed  so  that  the 
surfaces  of  the  floors  and  die  surfaces  of 
that  part  of  the  walls  with  which  the 
sheep,  their  excrement,  or  discharges 
have  contact  are  constructed  of 
materials  that  are  substantially 
impervious  to  moisture  and  that  can 
withstand  continued  cleaning  and 
disinfection; 

(B)  Be  constiucted  so  that  the  ceiling 
and  that  part  of  the  walls  with  which  the 
sheep,  their  excrement  or  discharges  do 
not  have  contact  can  withstand  cleaning 
and  disinfection  between  shipments; 

(C)  Be  constructed  with  each  entry 
way  equipped  with  a  series  of  two  solid 
doors,  and  with  other  openings  covered 
with  screening  16  mesh  or  finer  unless 
the  Administrator  specifically  approves 
other  types  of  doors  and  openings  as 
adequate  to  prevent  the  entry  of  insects; 

(D)^Be  constructed  so  that  different 
lots  of  sheep  in  the  focility  at  the  same 
time  are  separated  by  physical  barriers 
in  such  8  manner  that  sheep  in  a  given 
lot  do  not  have  physical  contact  with 
sheep  in  another  lot,  or  with  their 
excrement,  or  discharges  (for  the 
piuposes  of  diis  section  a  "lot"  shall 
mean  a  group  of  sheep  diat  have  been 
held  on  a  premises  with  opporttmity  for 
comminglktg  (physical  contact  with 
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other  sheep  in  the  group  or  with  dieir 
excrement  of  discharges)  at  any  time 
since  30  days  prior  to  export  to  the 
United  States): 

(E)  Have  a  ventilation  capacity 
sufficient  to  control  moisture  and  odor 
at  levels  that  are  not  injurious  to  the 
health  of  the  sheep  in  quarantine; 

(F)  Have  a  separate,  ctmtrolled,  forced 
air  ventilation  system  for  each  lot  of 
sheep  that  is  housed  in  the  facility  if  the 
facility  is  approved  to  handle  more  than 
one  lot  of  sheep  at  a  time; 

(G)  Have  a  separate  feed  storage  area, 
if  feeid  is  stored  in  the  facility; 

(H)  Have  office  space  for 
recordkeeping  available  for  use  by 
Veterinary  Services  personnel; 

(I)  Have  a  necropsy  area  with 
facilities  adequate  for  specimen 
preparation  and  equipped  %vith  a 
refiigerator-freezer  for  storing 
specimens  for  laboratory  examination; 

(J)  Have  a  separate  area  for  washing 
clothes  and  equipment  used  in  the 
facility. 

(K)  Have  a  shower  at  the  entrance  to 
tile  sheep-holding  area  and  the  necropsy 
area  and  a  clothes  storage  and  change 
area  at  each  end  of  the  shower  area;  and 

(L)  Have  a  storage  area  for  equipment 
necessary  for  quarantine  operations. 

(iii)  Sanitation  and  security. 
Arrangements  shall  exist  for 

(A)  Equipment  and  supphes  necessary 
to  maintain  the  facility  in  a  clean  and 
sanitary  condition,  including  insect  and 
pest  control  equipment  and  supplies; 

(B)  Separately  maintained  equipment 
and  supplies  for  each  lot  of  animals: 

(C)  A  supply  of  potable  water 
adequate  to  meet  all  watering  and 
cleaning  needs; 

(D)  Power  cleaning  and  disinfecting 
equipment  with  adequate  capacity  to 
disinfect  the  facility  and  equipment; 

(E)  Sufficient  stocks  of  a  disinfectant 
authorized  in  S  71.10  of  this  chapter 

(F)  Disposal  of  wastes  by  burial, 
incineration  or  in  a  public  sewer  system 
in  compliance  «vith  all  applicable 
environmental  quality  control 
standards; 

(C)  Upon  the  death  or  destruction  of 
any  sheep,  disposal  of  the  carcass,  in 
conformance  with  all  applicable 
environmental  quality  control 
standards,  by  incineration,  by  burial,  or 
by  storing  the  sheep  carcasses  in  the 
facility  in  a  freezer  at  a  temperature 
below  20  degrees  Fahrenheit  and  upon 
release  of  the  lot  of  sheep  from  the 
facility,  disposing  of  any  carcasses  by 
grinding  and  then  heating  them  for  at 
least  one  hour  at  a  temperature  of  not 
less  than  285  degrees  Fahrenheit; 

(H)  Control  of  surface  drainage  into  or 
from  the  facility  in  a  manner  adequate 
to  prevent  any  significant  risk  of 


livestock  diseases  being  spread  into  or 
from  the  facility; 

(I)  Protective  clothing  and  footwear 
adequate  in  quantity  to  ensure  that 
workers  at  the  facility  have  clean 
clothing  and  footwear  at  the  stvt  of 
each  woricday  and  at  any  time  such 
articles  become  soiled  or  contaminated; 

0)  A  receptacle  for  soiled  and 
contaminated  clothing  in  the  clothes 
change  area  located  nearest  the 
entrance  to  the  sheep-holding  area; 

(K)  A  security  system  which  prevents 
persons  not  authorized  entry  to  the 
facility  and  animals  outside  the  facility 
from  having  contact  with  sheep  in 
quarantine.  Such  a  system  shall  include 
a  daily  log  to  record  the  entry  and  exit 
of  all  persons  entering  the  facility;  and 

(L)  Feed  and  bedding  for  sheep  in 
quarantine  must  originate  in  an  area  not 
under  quarantine  because  of  cattle  fever 
ticks  (see  Part  72  of  this  chapter)  and 
must  be  stored  in  the  facility  in  a 
manner  which  adequately  protects  these 
supplies  against  infestation  by  vermin 
and  against  spoilage. 

(3)  Operating  procedures.  To  retain 
designation  as  an  approved  quarantine 
facility,  the  following  procedures  shall 
be  observed  at  the  facility  at  all  times: 

(i)  Personnel.  Access  to  the  faciUty 
shall  be  granted  only  to  persons  woricing 
at  the  facility  or  to  persons  specifically 
granted  such  access  by  the  Veterinary 
Services  veterinarian. 

(A)  AU  personnel  granted  access  to 
the  sheep-holding  area  shall: 

[1)  West  clean  protective  clothing  and 
footwear  upon  entering  the  sheep- 
holding  area: 

[21)  Change  protective  clothing  and 
footwear  when  they  become  soiled  or 
contaminated; 

(J)  Shower  when  entering  and  leaving 
the  sheep-holding  area: 

(4)  Shower  when  leaving  the  necropsy 
area  after  conducting  a  necropsy:  and 

(5)  Be  prohibited  from  having  contact 
with  any  sheep  other  than  the  lot  of 
sheep  to  which  the  person  is  assigned 
and  be  prohibited  from  having  contact 
with  ruminants  or  swine  outside  the 
quarantine  fadlity. 

(B)  The  operator  of  the  facility  shall 
handle  soiled  and  contaminated  dothing 
worn  within  the  quarantine  facility  in  a 
manner  approved  by  the  Veterinary 
Services  veterinarian  as  adequate  to 
preclude  transmission  of  any  animal 
disease  agent  from  the  facility. 

(iij  Any  other  person  who  enters  the 
sheep-holding  area,  in  addition  to  those 
persons  panted  access  in  paragraph 
(b)(3)(i]  of  this  section,  shall  be 
prohibited  frt)m  having  contact  with 
other  lots  of  sheep  within  the  facility 
and  with  ruminants  and  swine  outside 
the  facility  for  a  period  of  time 


determined  by  the  supervising 
veterinarian  as  necessary  to  prevent  a 
risk  of  spreading  communicable 
livestock  diseases. 

(iii)  Any  vehicle  entering  the 
quarantine  facility  building  to  deliver 
feed  shall  be  cleaned  and  disinfected 
under  the  supervision  of  a  Veterinary 
Services  inspector  with  a  disinfectant 
authorized  in  8  71.10  of  the  regulatimis 
immediately  before  entering  and  before 
leaving  the  facility. 

(iv)  Handling  of  the  sheep  in 
quaranthw.  The  sheep  in  the  quarantine 
facility  shall  be  handled  in  compliance 
with  (he  following  requirements: 

(A)  Each  lot  of  sheep  to  be  ' 
quarantined  shall  be  placed  in  the 
facility  on  an  "all-in.  all-out"  basis.  No 
sheep  shall  be  taken  out  of  the  lot  while 
it  is  in  quarantine  except  for  diagnostic 
purposes  and  no  sheep  shall  be  added  to 
a  lot  while  the  lot  is  in  quarantine. 

(B)  The  portion  of  the  quarantine 
facility  from  wUch  a  lot  of  sheep  has 
been  released  shaU  be  thoroughly 
cleaned  and  disinfected  under 
supervisoh  of  a  Veterinary  Services 
inspector  with  a  disinfectant  authorized 
in  S  71.10  of  this  chapter,  before  a  new 
lot  is  placed  in  that  portion  of  the 
facility. 

(v)  Records.  It  shall  be  the 
responsibility  of  the  supervisory 
veterinarian  to  maintain  a  current  daily 
log  for  each  lot  of  sheep,  recording  sucli 
information  as  the  individual 
identification  of  the  sheep,  source  or 
origin  of  the  sheep  in  the  lot  total 
number  of  sheep  in  the  lot  when 
imported,  number  of  dead  or  injured 
sheep  when  the  lot  arrived,  the  date  the 
lot  was  placed  into  the  faciUty,  the 
general  condition  of  the  sheep  each  day. 
record  of  any  medications  administered 
to  the  sheep,  number  of  deaths  each  day 
in  the  lot  during  the  quarantine  period, 
necropsy  results,  laboratory  findings  on 
sheep  that  died  during  the  quarantine 
period,  date  of  prescribed  tests  and 
results.  Department  import  permit 
numbm  of  each  lot,  the  date  the  lot  was 
removed  from  the  facility,  and  any  other 
observations  pertinent  to  the  general 
health  of  the  sheep  in  the  lot.  The 
operator  of  the  facility  shall  hold  the  log 
for  12  numths  following  the  date  of 
rdease  of  the  sheep  bom  quarantine 
and  shall  make  it  available  to 
Veterinary  Services  personnel  upon 
request 

{\)  Environmental  reqitirements.  It 
shall  be  the  Msponsibility  of  the 
operator  of  the  facility  to  provide  a 
certification  executed  by  an  appropriate 
government  official  indicating 
compliance  with  the  applicable  laws  for 
environmental  protection. 


(5)  AdiEtionat  requitements. 
Adcfitional  requirements  as  to  location., 
security,  physical  plant  aad  focilities, 
sanitation,  and  otfaef  items  may  be 
imposed  by  the  Acliainistrator  in  each 
specific  case  in  order  to  assure  that  the 
quarantkw  of  the  sheep  in  such  facility 
wiH  baadeqaate  to  enable 
determination  of  their  healttt  status, 
prevent  spread  of  disease  among  sheep 
in  quarantine,  and  prevent  escape  of 
animal  disease  agents  from  the  facility. 

[cl  Request  for  approval.  Requests  for 
approval  of  a  privately  operated 
quacantioe  -facility  shaU  be  made  by 
writing  to  the  Administrator.  APHIS, 
USOA.  6505  Bricrest  Road,  Hyattsville. 
MD  20782.  The  request  should  include 
the  fall  name  and  mailing  address  of  the 
applicant  and  the  location  and  street 
address  of  the  facility  for  which 
approval  is  soughL  Requests  for 
approval  and  plans  for  proposed 
facilities  shaU  be  submitted  no  less  than 
90  days  before  the  proposed  date  of 
entry  of  the  first  lot  el  sheep  inta  the 
quarantfaie  facility. 

(d)  Withdrawaiordenra/dfapprovot. 
(1)  Approval  of  any  fiacility  may  be 
refused  and  approval  of  any  approved 
quarantine  facility  may  be  withdrawn  at 
any  time  by  the  Administrator,  for  any 
of  the  reasons  provided  in  paragraph 
(d)(2>  of  this  section.  Before  sudh  action 
is  taken,  dte  iterator  of  die  facility  will 
be  informed  of  the  reasons  for  &e 
proposed  action,  tt  there  is  a  conflict  e» 
to  any  material  fact  the  operator,  upon 
request  shall  be  afforded  an  opportunity 
for  a  hearing  with  respect  to  the  merits 
or  validity  of  such  action,  in  accordance 
with  rules  of  practice  which  shall  be 
adopted  for  the  proceeding.  However, 
such  withdrawal  shall  become  effective 
pending  final  determination  in  the 
proceeding  when  the  Achniniatratsor 
determines  diat  such  action  is  necessary 
to  protect  the  public  health,  interest  or 
safety.  Such  withdrawal  shall  be 
effective  iqion  oral  or  written 
notificafioa.  whichever  is  eariier,  to  the 
operator  of  die  facility.  In  the  event  of 
oral  notification,  written  confirmation 
shall  be  given  to  the  operator  of  the 
facility  as  promptly  as  dromiBtances 
allow.  This  withtfrawal  shall  continue  in 
effect  pending  the  eompletion  ot  the 
proceeding  and  any  judicial  review, 
unless  otherwise  ordered  by  the 
Administrator.  In  addition  to  • 
withdrawal  or  denial  of  approval  when 
the  requirements  for  approval  are  not 
complied  witlt  approval  will  be 
automatically  withdrawn  by  the 
Adwiniattatorwfaep  die  operator  of  any 
approved  facility  notifies  the  Area 
Veterinarian  in  Charge  for  the  State  in 
which  the  facility  is  located,  in  writing. 


that  the  facility  is  no  longer  in 
operation.* 

(2)  Except  as  provided  in  paragraph 
(dn.4)  of  this  section,  the  approval  of  a 
privately  operated  quarantine  facifity 
for  sheep^  may  be  denied  or  withdrawn 
if: 

(i):  Ai^  requirement  of  this  section  is 
not  complied  with:  or 

(ii)  The  operator  or  a  person 
responsibly  connected  with  the  business 
of  the  quarantine  facility  is  or  has  been 
convicted  of  any  crime  under  any  law 
regarding  the  importation  or  quarantine 
of  any  mimal  or  bird;  or 

(iii)  Hie  operator  or  a  person 
responsibly  connected  with  the  business 
of  the  quarantine  fadlity  is  or  has  been 
convicted  of  any  crime  involving  fraud, 
bribery,  or  extortion  or  any  other  crime 
involving  a  lack  of  mtegrity  needed  for 
the  conduct  of  operations  affecting  the 
importation  of  animals;  or 

(iv)  The  approved^uarantine  fadlity 
has  not  been  used  to  quarantine  sheep 
for  a  period  of  one  year. 

(3)  For  the  purposes  of  this  section,  a 
person  shafl  be  deemed  to  be 
responsibly  coimected  widi  die  business 
of  the  quarantine  facility  if  such  person 
has  an  ownership,  aiortgage,  or  lease 
interest  in  the  fadlity's  physical  plant 
or  if  such  person  is  a  partner,  officer, 
director,  holder  or  owner  of  10  per  cent 
or  more  of  its  voting  stock,  or  an 
employee  in  a  managerial  or  executive 
capacity. 

(4)  The  denial  or  withdrawal  referred 
to  in  paragraph  [d)l2\  of  tills  section 
shall  not  be  solely  based  upon  the 
conwictiona  of  those  persons  responsibly 
connected  with  an  approved  privately 
operated  quarantine  fadlity  for  sheep  if. 
after  issuance  of  a  complaint  and  upon 
receipt  of  notification  from  the 
Administrator  of  the  denial  or 
withdrawal,  the  operator  of  the 
approved  quarantine  fadlity  enters  into 
a  consent  agreement  with  the 
Administrator,  in  which  it  is  agreed  that 
the  responsibly  connected  person 
identified  in  the  notification  shall  not 
ever  be  assodated  with  the  approved 
quarantine  facility  and  the  operator 
complies  with  the  provisions  of  the 
agreement  Violation  of  the  consent 
agreement  shall  constitute  independent 
grounds  for  withdrawal  of  approval  of 
an  approved  quarantine  fadlity. 

(Approved  by  the  Office  of  Management  and 
Bttic^t  under  caotrol  Bmnbers  0579-0040) 


Done  ia  Wtaahingtoa.  DC  this  7th  day  ol 
)une.l9Mi 
|amwW.GlMMC 

AdminiBtrator,  Animat  and  Phnt  Health 
Inspection  Service. 

[FR  Doe.  86-13164  Plied  e-^'fle:  MS  am) 
■tUMQ  cooc  M10-M.« 


DEPARTMENT  OF  TRANSPORTATION 

Fadaral  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  e«-NNM>4-A0;  Amdt  3»-5*56) 

Alfwofthinoas  DtracMvot;  BrNMi 
AareapoM  Modal  BAC 1-11  Sariaa 
Airpianaa 

AQENCv:  Federal  Aviation 
Adrainistiration  (FAA).  DOT. 
AcnOH:  Final  rule. 

summary:  This  amendment  revises  an 
existing  airworthiness  directive, 
applicable  to  British  Aerospace  Model 
BAC  1-11  series  airplanes,  which 
currenUy  requires  inspection  and  repair 
or  replacement  of  parts  or  material 
pertaining  to  the  airframe  intake  plenum 
to  the  auxiliary  power  unit  (APU): 
placeraent  of  a  placard  on  the  control 
panel:  and  changes  in  operational 
procedures  in  the  airplane  flight  manual 
(AFId).  This  amendnient  requires  a 
revision  of  the  AFM  to  update  certain 
procedures,  and  provides  an  alternate 
service  bulletin,  alternate  part  numbers, 
and  alternate  materifd  for  the 
accomplishment  of  the  inspections 
required  by  the  existing  AD. 
DATES:  Effective  July  18, 1988. 
AOOmsSES:  The  applicable  service 
information  may  be  obtained  bom 
British  Aerospace,  Inc.,  Librarian  for 
Service  Bulletins,  P.O.  Box  17414,  Dulles 
International  Aiiport  yVashington.  DC 
20041.  This  information  may  be 
examined  at  the  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South.  Seattle,  Washington,  or  Seattle 
Aircraft  Certification  Office.  9010  East 
Marginal  Way  SouUi.  Seattle. 
Washington. 

FOR  RMTHCR  NVORMATIOM  eOHTACr.   . 

Ms.  Armella  Doimelly,  Standardization 
Branch.  ANM-113:  telephone  (206)  431- 
1967.  Mailii^  addrcsr  FAA.  Northwest 
Mountain  Region.  17900  Pacific  Highway 
Soutii,  C-68g66.  Seattia.  Washington 
98168. 


•  The  naiuB  «tul  addreu  of  the  Vetarinaiian  ia 
Charge  of  any  State  are  available  iiom  the 
Administrator,  APHIS,  USDA,  BSOS  Belcrett  Road. 
Hyattsville.  MD  2078Z. 


proposal  to  amend  Part  30  of  die  Federal 
Aviation  Regulations  to  amend  AD  68- 
01-01.  Amendment  30-898  (35  FR  104; 
May  28. 1970).  applicable  to  British 
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Aerospace  Model  BAG  1-11  series 
airplanes,  by  revising  certain  AFM 
procedures,  and  providing  an  alternate 
service  bulletin,  alternate  part  numbers, 
and  alternate  material  for  the 
accomplishment  of  certain  required 
inspections,  was  published  in  the 
Federal  Regbter  on  February  28, 1988 
(53  PR  5801). 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the  two 
conmients  received. 

One  conmienter  supported  the] 
proposed  rule.  i 

llie  other  commenter  noted  that  a 
statement  in  the  preamble  to  the  Notice, 
which  indicated  that  the  proposed  AO 
was  prompted  by  "recent  system 
improvements,"  was  inaccurate.  The 
conunenter  stated  the  revision  is 
required  solely  to  re-introduce  certain 
limitations  into  Section  2  of  the  airplane 
flight  manual  (AFM)  which  had  been 
inadvertently  removed  some  time  ago. 
The  FAA  does  not  fully  concur  with  the 
commenter.  The  intent  of  this  AO,  as 
specified  in  the  preamble  to  the  Notice, 
is  not  only  to  update  the  AFM 
procedures  that  are  obsolete  and 
inappropriate,  but  also  to  provide 
operators  with  the  option  of  using  the 
latest  standard  of  non-return  valves  and 
other  materials  available  and  the  most 
recently-introduced  service  infonnation 
to  accomplish  the  requirements  of  the 
AD. 

After  careM  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  following  rule. 

It  is  estimated  that  70  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  will  take  approximately  2  manhours 
per  airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  cost 
will  be  $40  per  manhour.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$5,600. 

The  regulations  set  forth  in  this 
amendment  are  promulgated  pursuant  to 
the  authority  in  the  Federal  Aviation  Act 
of  1958.  as  amended  (48  U.S.C.  1301,  et 
seq.),  which  statute  is  construed  to 
preempt  state  law  regulating  the  same 
subject.  Thus,  in  accordance  with 
Executive  Order  12812,  it  is  determined 
that  such  regulations  do  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism 
Assessment. 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  diis  regulation 
is  not  considered  to  be  major  under 
Executive  Order  12291  or  significant 
under  DOT  Regulatory  Policies  and 


Procedures  (44  FR 11034:  February  26. 
1979);  and  it  is  further  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  rule  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities,  because  of  the  minimal 
cost  of  compliance  per  airplane  ($80).  A 
final  ev9luation  has  been  prepared  for 
this  regulation  and  has  been  placed  in 
the  docket. 

List  of  SubjecU  in  14  CFR  Fart  39 

Aviation  safety.  Aircraft. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  {  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  39.13)  as 
follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423: 
49  U.S.C.  106(g)  (Revised  Pub.  L.  97-449. 
January  12. 1963):  and  91  CFR  11.80. 

§39.13    [AiModad] 

2.  By  revising  AD  68-01-01. 
Amendment  39-998  (35  FR  104;  May  28, 
1970),  as  follows: 

Britiah  Aerospace:  Applies  to  Model  BAG  1- 
11 200  and  400  series  airplanes. 
Compliance  required  within  the  next  50 
hours  time-in-service  after  the  effective 
date  of  this  AD,  unless  already 
accomplished. 
To  prevent  heat  damage  or  fire  in  the 
airframe  plenum  of  the  auxiliary  power  unit 
(APU)  installation,  accomplish  the  foUowing: 

A.  For  use  of  the  APU  on  the  ground, 
accomplish  the  following: 

1.  Visually  check  the  fit>ergla8s  surround  of 
the  APU  intake  of  the  fuselage  immediately 
behind  the  intake  grill  for  evidence  of  heat 
discoloration.  If  evidence  of  heat  is  present, 
remove  the  non-return  valve  located  in  the 
APU  air  delivery  duct.  Part  No.  525180,  and 
replace  with  a  serviceable  Part  No.  52S180  or 
modified  Part  No.  139BB000, 1398B000/ 
13986999.  or  3031B000. 

2.  Install  a  placard  adjacent  to  the  APU 
control  panel  in  clear  view  of  the  pilot  and 
amend  the  airplane  flight  manual  limitations 
Section  2,  to  read  as  follows:  "Close  APU  air 
delivery  valve  when  starting  an  en^e  Cram 
an  external  supply  or  by  cross^feeding  air 
from  an  operating  engine.  Close  APU  air 
delivery  valve  and  shut  down  APU  for 
takeoff  and  Hi^t  operations."  When  aU 
actions  required  by  paragraph  B.,  below,  are 
accomplished,  the  placard  may  be  removed 
or  the  foregoing  amendment  to  the  airplane 
flight  manual  should  l>e  deleted,  as 
appropriate. 

3.  Remove  all  APU  plenum  chamber  sound 
proofing. 

B.  For  operational  use  of  the  AFtJ  in  flight 
accomplish  the  following: 

1.  Remove  non-return  valve,  Part  No. 
525180.  located  in  the  APU  air  delivery  duct 
and  replace  Dvith  non-return  valve.  Part  No. 
1398B0OO.  1398B000/1398B990.  or  303lB00a  in 


accordance  with  British  Aerospace  BAC 1-11 
Service  Bulletins  38-PM3254  or  36-PM4ei2. 

2.  Perform  the  following  modifications  in 
accordance  with  British  Aerospace  BAC  1-11 
Service  Bulletin  53-PM3148: 

a.  Install  additknial  fire-proof,  stainless 
steel  skin  over  existing  light  alloy  outer  skin 
on  top  of  the  fuselage,  between  Stations  938 
and  958  to  isolate  the  APU  plenum  chamber 
from  the  fin  structure. 

b.  Replace  the  Ught  alloy  wall  separating 
the  APU  plenum  chamber  from  the  hydraulic 
compensator  unit  compartment  by  installing 
a  stainless  steel  wall  enlarging  the  hydraulic 
compensator  Ixuc  and  replacing  light  alloy 
structural  parts  with  stainless  steel. 

c.  Install  revised  spring  loaded  door  In  the 
bulkhead  at  Station  938  and  modify  the 
hydraulic  compensator  drain  box  and  drain 
outlet. 

3.  Install  sealing  plates  around  the  control 
guard,  located  above  the  rudder  power 
control  units,  and  over  the  hole  in  die  fin  rear 
spar,  to  provide  restriction  to  the  airflow  into 
the  fin.  in  accordance  with  British  Aerospace 
BAC  1-11  Service  Bulletin  5fr-PM3177. 

4.  Install  an  additional  l>i-metallic 
temperature  sensor  in  parallel  with  the 
existing  mercury  sensor  in  circuitry  for 
controlling  the  electrically  actuated  primary 
temperature  valve  located  in  the  low  pressure 
bleed  flow  duct  to  the  heat  exchanger,  in 
accordance  with  British  Aerospace  BAC  1-11 
Service  Bulletin  21-PM  2780A  or  install 
Graviner  bi-metallic  sensor  in  accordance 
with  BAC  1-11  Modification  Z1-PM-25*S  Part 
A. 

5.  Perform  a  magnetic  check  to  identify 
"fek  metal"  jet  pipe  installed  on  tiie  APU 
manufactured  from  type  "430"  stainless  steel 
post  FM  20B  in  aoconiance  with  British 
Aerospace  BAC  1-11  Service  Bulletin  49-A- 
PM3313.  Thoroughly  inspect  the  jet  pipes  thus 
identified  far  cracka  adjacent  to  the  weld. 
Replace  cracked  pipes  with  serviceable  pipes 
manufactured  frtun  430  or  347  material,  jet 
pipes  identified  as  manufactured  from  "430" 
stainless  steel  and  found  by  inspection  to  be 
in  a  serviceable  condition,  may  continue  in 
operation  provided  that  the  inspection  is 
performed  thereafter  at  intervals  not  to 
exceed  160  hours  time  in  service.  Type  "430" 
jet  pipes  must  be  removed  from  service  upon 
accumulating  3,000  hours  time  in  service. 

8.  Add  a  new  paragraph  at  the  end  of 
Section  2,  Page  15,  of  Ae  BAC  1-11  airplane 
fli^t  manual  entitled  "APU  Supply  and  Air 
Conditioning."  to  read  as  follows: 

"TIm  following  limitations  on  the  use  of  the 
APU  air  supply  ai>d  integrated  air  system 
shall  be  oliserved  to  limit  the  time  of 
exposure  of  the  common  duct  to  the 
simultaneoHS  deUvery  of  air  from  the  engines 
and  the  APU. 

a.  Whenever  an  engine  is  being  startedlqr 
ail  from  an  external  supply  or  by  cross- 
feeding  air^om  fte  other  engine,  the  APU  air 
delivery  valve  shall  be  closed. 

b.  When  one  or  both  engines  are  running 
and  the  APU  is  supplying  air  for  both  air 
conditioning  systems,  die  master  valve 
switch  for  each  system  must  be  set  to  APU. 

If  the  APU  is  only  siqiplytng  air  for  one 
system,  the  master  valve  switch  for  that 
system  must  be  set  to  MV  and,  for  the 


system  not  in  use.  the  master  valve  s%vitch 
must  be  set  to  CLOSE  and  isolation  valve 
switch  must  be  set  to  CLOSR 

c  After  take-off  and  when  changing  the 
source  of  supply  from  the  APU  to  the  engines, 
the  APU  air  dehvery  valve  switch  must  be  set 
to  CLOSE  immediately  on  completion  of  the 
change-over  drill.  Refer  to  Section  4." 

C  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Standardization  Branch.  ANM-113,  FAA, 
Northwest  Mountain  Region. 

Note:  The  request  should  t>e  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  {PMI),  who  may  add  any  comments 
and  then  send  it  to  the  Manager. 
Standardization  Branch,  ANM-113. 

'   D.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
accomplislunent  of  the  modifications  required 
by  this  AO. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacttirer  may  obtain  copies  upon 
request  to  British  Aerospace,  Inc., 
Librarian  for  Service  Bulletins,  P.O.  Box 
17414,  Dulles  International  Airport. 
Washington,  DC  20041.  These 
documents  may  be  examined  at  the 
FAA,  Northwest  Mountain  Region,  1790Q 
Pacific  Highway  South,  Seattle, 
Washington,  or  Seattle  Aircraft 
Certification  Office,  9010  East  Marginal 
Way  South.  Seatde,  Washington. 

This  Amendment  revises  AD  68-01- 
01,  Amendment  39-998. 

This  Amendment  becomes  effective 
July  18, 1988. 

Issued  in  Seattle,  Washington,  on  June  3, 
1988. 

Thomas  J.  Howard, 

Acting  Director,  Northwest  Mountain  Region. 
[FR  Doc.  88-13020  Filed  6-6-88: 8:45  am] 
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14  CFR  Part  71 

[Airspace  Docket  Na  88-ASW-18] 

Alteration  Of  VOR  Federal  Airways; 
Texas 

AQENCV:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Amendment  to  final  rule. 

summary:  This  action  corrects  the 
description  of  Federal  Airway  V-fl6  by 
changing  the  Abilene  radial  fiY)m  253*T 
to  252*T  and  changes  the  descriptions  of 
V-76  and  V-94  by  describing  airway 
segments  as  being  "direct"  routes 
instead  of  describing  these  segments  via 
their  en  route  radial  components.  This 
action  is  necessary  because  the  Hyman, 
TX.  very  high  frequency  omni- 


directional radio  range  (VOR)  has  been 
decommissioned  and  should  not  be 
included  in  the  airway  description. 

EFFEcnvc  date:  oeoi  UTC,  Jmie  30, 
1988. 

FOR  niRTHER  INFORMATION  CONTACT: 

Lewis  W.  Still,  Airspace  Branch  (ATO- 
240),  Airspace-^ules  and  Aeronautical 
Information  Division,  Air  Traffic 
Operations  Service,  Federal  Aviation 
Administration.  800  Independence 
Avenue.  SW.,  Washington.  DC  20591; 
telephone:  (202)  267-9250. 

SUPPLEMENTARY  INFORMATION: 
History 

Federal  Register  Doctiment  88-10146 
was  published  on  May  9, 1968,  and 
amended  the  descriptions  of  V-e6,  V-76 
and  V-94  that  are  located  in  the  vicinity 
of  Hyman,  TX  (53  FR  16387). 
Inadvertently,  an  en  route  radial 
between  Midland,  TX,  and  Abilene,  TX. 
was  described  as  the  intersection  of  the 
Midland  081°T  and  the  Abilene,  TX. 
253T  radials.  Abilene  should  be  the 
252°T  radial.  Also,  due  to  the 
deconunissioning  of  the  Hyman.  TX. 
VOR.  the  descriptions  of  airway 
segments  in  V-76  and  V-94  are  being 
amended  to  delete  all  reference  to  the 
Hyman,  TX.  VOR.  These  actions  are 
minor  in  nature  and  do  not  significantly 
affect  the  configuration  of  controlled 
airspace  or  the  routing  of  the  airways 
involved. 

The  FAA  has  determined  that  this 
regulation  oidy  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
ourent  It,  therefore — (1)  is  not  a  "major 
rule"  imder  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regidatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have'a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibihty  Act 

List  of  Subjecto  in  14  CFR  Part  71 

Aviation  safety,  VOR  Federal 
airways. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Federal  Renter 
Document  88-10146,  as  published  in  the 
Federal  Register  on  May  9, 1988,  (53  FR 
16387)  is  amended  as  follows: 


PART  71— DESIQNATION  OF  FEDERAL 
AIRWAYS.  AREA  LOW  ROUTES. 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  tc  read  as  follows: 

Authority:  49  U.S.C.  1348(a).  1354(a).  1510: 
E.0. 10854;  49  U.S.C.  106(g)  (Revised  Pub.  L 
97-449,  January  12, 1983):  14  CFR  11.89. 

{71.123   [Amended] 

2.  Section  71.123  is  amended  as 
follows: 

V-68  [Amended] 

By  removing  the  words  "Midland.  TX: 
Hyman,  TX,  INT  Hyman  074'  and  Abilene. 
TX.  251*  radials:"  and  substituting  the  words 
"Midland.  TX:  INT  Midland  081*  and  Abilene. 
TX  252*  radials:" 

V-78  (Amended] 

By  removing  the  words  "Big  Spring: 
H>Tnan.  TX;  San  Angelo,  TX"  and 
substituting  the  words  "Big  Spring;  San 
Angelo;" 

V-9«  (Amended] 

By  removing  the  words  "Midland.  TX: 
Hyman.  TX;  Tuscola.  TX"  and  substituting 
the  words  "Midland.  TX  Tuscola;" 

Issued  in  Washington.  DC,  on  June  2. 1968. 

Temple  H.  JohnsoD, 

Manager,  Airspace— Rules  and  Aeronautical 
Infonnation  Division. 

[FR  Doc  88-13018  Filed  6-9-88;  8:45  am] 
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14  CFR  Part  97 

[Docket  No.  25622;  AmdL  Na  1375] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rtde. 

summary:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of 
changes  occurring  in  the  National 
Airspace  System,  such  as  the 
commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  tmder  instrument  flight  rules 
at  the  affected  airports. 
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OATia:  Effective:  An  effective  date  for 
each  SIAP  is  specified  io  the 
amendatory  provisions. 

faicorporation  by  refetence — approved 
by  the  Director  of  the  Federal  Raster 
on  December  31.  I960,  and  reapproved 
as  of  January  1. 1062. 
NniMKini.  Availability  of  matters 
incOTporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination 

1.  FAA  Rules  Docket.  FAA 
Headquarters  Building,  800 
Independence  Avenue  SW., 
Washington,  DC  20591: 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Field  Office 
which  originated  die  SIAP. 

For  Purchase 

Individual  SIAP  copies  may  be 
obtained  from:  i 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building.  800 
Independence  Avenue  SW, 
Washington,  DC  20591;  or 

Z  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  aiiport  is 
located. 

By  Subscriptioa  \ 

Copies  of  all  SIAPs,  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  0^%. 
Washington,  DC  20402. 
FON  nmTHDt  MFOWMATION  CONTACT: 
Donald  K.  Funai,  Flight  Procedures 
Standards  Branch  (AFS-230),  Air 
Transportation  Division,  Office  of  Plight 
Standards,  Federal  Aviation 
Admmistration,  800  Independence 
Avenue  SW.,  Washington.  DC  20501; 
telephone  (202)  267-6277. 
SWPICMENTARY  INRMIMATION:  This 

amendment  to  Part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  97) 
prescribes  new,  amended,  suspended,  or 
revoked  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a),  1  CFR  Part  51,  and  9  97.20 
of  the  Federal  Aviation  Regulations 
(FARs).  TTieeppkcable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3, 8260-4. 
and  8280-5.  Materials  incorporatecf  by 
reference  are  available  for-examination 
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4)r.pui£ha8e  as  stated  above. 

The  large  number  of  SIAPs.  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  vetfaatiB 
publication  in  the  FedlacaISegisl« 
expensive  and  impractical.  Farther. 


airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  tfwir  graphic 
depiction  cm  charts  printed  by 
publishers  of  aeronautical  materials. 
Tlios,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
document  is  unnecessary.  The 
provisions  of  tiiis  amendment  state  die 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

This  amendment  to  Part  97  is  effective 
on  the  date  of  publication  and  contains 
separate  SIAPs  wliich  have  compliance 
dates  stated  as  effective  dates  based  on 
related  changes  in  the  National 
Airspace  System  or  the  application  of 
new  or  revised  criteria.  Some  SIAP 
amendments  may  have  been  previously 
issued  by  the  FAA  in  a  National  Flight 
Data  Center  (FDC)  Notice  to  Airmen 
(NOTAM)  as  an  emergency  action  of 
immediate  fli^t  safety  relating  directly 
to  published  aeronautical  charts.  The 
circumstances  which  created  the  need 
for  some  SIAP  amendments  may  require 
making  them  effective  in  less  than  30 
days.  For  the  remaining  SIAPs,  an 
.effective  date  at  least  30  days  after 
publication  is  provided. 
-  Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  instrument  Approach 
Procedures  (TERPs).  In  developing  these 
SIAPs.  the  TERPS  criteria  were  applied 
to  the  conditions  existing  or  anticipated 
at  the  affected  airports.  Because  of  the 
cloee  and  immediate  relationship 
between  these  SIAPs  and  s«ifety  in  air 
conunerce.  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs  • 
is  unnecessary,  impracticable,  and 
contrary  to  the  public  interest  and, 
where  applicable,  that  good  cause  exists 
for  making  some  SIAPs  effective  fai  less 
than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore — (1)  Is  not  a  "major 
rule"  under  Executive  Orderl2^;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034;  February  28, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  net  have  a  significant 
economic  impact  cm  a  substantial - 


number  of  small  entities  under  the 
criteria  of  die  Regulatory  Flexibility  Act. 

List  of  Sublect*  IB  M  CFR  Part  97 

Approaches,  Standard  instrument. 
Incorporation  by  reference. 

Issued  in  Washington.  DC  on  May  27. 1986. 
Robnt  I«  Geasncht 
Directorof flight  Stondanh. 

Adiqrtiaa  of  the  AmendngMnt 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  97)  is 
amended  by  establishing,  amending, 
suspending,  or  revoking  Standard 
Instrument  Approach  ^cedures, 
effective  at  0901  G.M.T.  on  die  dates 
specified,  as  follows: 

PART  «7-[  AMENDED] 

1.  The  authority  citation  for  Part  97 
continues  to  read  as  follows: 

Autiwrity:  49  U.S.C.  1348, 1354(a).  1421.  and 
ISIO;  40  U.S.C.  106(g)  (revised.  Pub.  L  97-449, 
lanuary  12. 1963;  and  14  CFR  11.49(bK2)). 

H  97.23, 97.2S.  97.27, 97.29, 9741, 97 J3  and 
97.35   (Amendadl 

By  amending:  S  97.23  VOR.  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  (  97.25  LOC.  LOC/DME, 
LDA.  LDA/DME,  SDF.  SDF/DME; 
§  97.27  I4DB.  NDB/DME;  i  97.29  ILS, 
ILS/DME,  ISMLS,  MLS,  MLS/DME, 
MLS/RNAV:  S  97.31  RADAR  SIAPs; 
S  97.33  RNAV  SIAPs:  and  {  97.35 
COPTER  SIAPs,  identified  as  follows: 

.  .  .  Effective  August  25.  laea 

Omaha,  NE— Millard.  NDB  Rwy  12,  Amdt.  9 
Omaha,  NE-^^illard.  RNAV  Rwy  12,  Amdt.  5 
Madison,  WI — Dane  County  Regional-Tcuax 

Field,  VOR  or  TACAN  Rwy  13.  Amdt.  21 
Madison,  WI — Dane  Coonty  Regional-Tnmx 

Field,  VOR  or  TACAN  Rwy  18,  Amdt  18 
Madison.  WI— Dane  County  Regional-Truax 

Field,  VOR  or  TACAN  Rwy  31.  Amdt  22 
Madison,  WI — Dane  County  Regional-Truax 

Field,  RADAR-1,  Amdt  14 

...  Effective  July  28. 1988 

Hartfofd  CT-^Iartford-Brainard.  LDA  RWY 

2,0rig. 
Hartford  CT— Hartford-Brainard,  NDB  RWY 

2.  Amdt.  1 

Dalton,  GA— Dalton  Muni,  LOC  RWY  14, 

Amdt  3 
Dalton,  GA— Dalton  Muni.  NDB  RWY  14, 

Orig. 
Dalton,  GA— Dalton  Muni,  NDB  RWY  14. 

Amdt  3,  Cancelled 
Lawrenceville,  GA— Gwinnett  County- 

Briscoe  Field.  VOR/DME  RWY  7.  Orig. 
Champaign-Urbana,  IL — University  of 

niinois-WlHard,  VOR  RWY  4L,  Amdt  10 
Champaign-Urbana,  IL — University  of 

ininois-Willard,  VOR/DME  RWY  22R 

Amdt  7 


Champaign-Urbana,  OL— University  of 

lUinois-Wilkrd,  LOC  EC  RWY  ItiL  Amdt. 

7 
Champaign-Urbana,  IL-^niversity  of        . 

Illinois-Willard.  NDB  RWY  32L,  Amdt  10 
Champaign-Urbana,  ILr-Univertity  of 

niinois- Willard.  ILS  RWY  32L  Amdt  U 
Champaign-Urbana,  IL— University  of 

Ulinoia-WiUard,  RADAR-1.  Amdt  6 
Paric  Rapids,  MN— Park  Rapids  Muni,  VOR/ 

DME  RWY  13,  Amdt  6 
Park  Rapids,  MN— Paric  Rapids  Muni,  NDB 

RWY  31,  Amdt  3 
Park  Rapids,  MN— Park  Rapids  Muni,  MLS 

RWY  31  (Interim),  Amdt  8 
WaiToad,  MN— Warroad-Swede  Carison 

Field,  NDB  RWY  31,  Amdt  5 
Le  Roy,  NY— Le  Roy,  VOR-A,Orig. 
Syracuse,  NY— Syracuse  Hancock  IntL  ILS 

RWY  28,  Amdt  30 
Wilmin^on,  NC— New  Hanover  County,  ILS 

RWY  34.  Amdt  20 
Kenosha,  WI— Kenosha  Muni,  VOR  RWY  14, 

Amdt  7 
Kenosha,  WI— Kenosha  Muni,  VOR  RWY 

24R,Orig. 
Mineral  Point  WI— Iowa  County,  NDB  Rwy 

22,  Amdt.  3 

Effective  Jime  30, 1988 

Blythe,  CA— Blythe,  VOR/DME  RWY  28, 

AmdtS 
Blythe,  CA— Blythe,  VOR-A,  Amdt  6 
Rifle,  CO— Garfield  County,  LOC/DME-A, 

Amdtl 
La  Grange,  GA— CaUaway.  VOR  RWY  13, 

Amdt  14 
La  Grange,  GA— CaUaway.  LOC  RWY  31, 

Orig.,  Cancelled 
La  Grange,  GA— CaUaway,  ILS  RWY  31, 

Orig. 
Hailey.  ID— Friedman  Memorial,  NDB/DME- 

AOrig. 
Sparta.  IL— Sparta  Community-Hunter  Field, 

NDB  RWY  IB,  Orig. 
Sparta,  IL — Spafia  Community-Hunter  Field, 

NDB  RWY  18.  Amdt  4,  Cancelled 
Le«vi8town,  MT — Lewistown  Muni,  VOR 

RWY  7.  Amdt.  12 
Monroe,  NO— Monroe,  NDB  RWY  23,  Amdt. 

4,  Cancelled 
Raleigh/Durham.  NC-^aleigh/Duriiam,  ILS 

RWY  5U  Orig. 
Astoria,  OR— Port  of  Astoria,  Copter  VOR/ 

DME  063,  Orig. 
PitUburgh.  PA— Greater  Pittsbiu^  Intl 

VOR  A)ME  or  TACAN  RWY  14,  Orig. 
Big  Spring.  TX-^ig  Spnng  McMahon- 

Wrinkle,  VOR/DME  RWY  17,  Amdt  5 
Big  Spring.  TX— Big  Spring  McMahon- 

Wrinkle,  VOR/DME  RWY  35.  Amdt  5 

.  Effective  May  28, 1988 

Roanoke,  VA — Roanoke  Regional/Woodrum 

Field.  NDB  RWY  33,  Amdt  8 
Roanoke,  VA— Roanoke  Regional/Woodrum 

Field,  ILS  RWY  33,  Amdt  8 

Effective  May  IZ  1988 

Detroit  MI— WUlow  Run,  ILS  RWY  23L, 
Amdt  4 

January^  1988 

Salt  Uke  City,  UT— Salt  Lake  City  Intl.  ILS 
Rwy  34L,  Amdt  38 

(FR  Doc.  88-13017  Filed  6-4-88;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  AdmlniatraUon 

21  CFR  Part  1301 

RegMrationof  Manufectucefe, 
QiSwiDUwire,  WNi  unpeneereoi 
Controlled  Substances 

AOCNCV:  Drug  Enforcement 
Administi^tion  (DEA),  DO). 
ACTHMt  Final  rule. 


r.  This  Final  Rule  amends 
DEA's  regulations  concerning 
registration  of  researchers  handling 
controlled  substances  in  Schedule  H  to 
both  modify  and  decrease  the 
information  which  such  researchers 
must  supply  on  an  application  for 
registration.  This  diange  will  lessen  the 
burden  of  applicants  for  research 
registration  for  Schedule  II  controlled 
sti&stances  who  do  not  intend  to 
manufacture  or  import  these  controlled 
substances  by  eliininating  the 
requirement  that  they  list  the  drug  codes 
for  these  substances  on  their 
applications  for  registration. 
EFncnvc  date:  July  li,  1988. 

FOR  RMTNiR  mRMtMATION  CONTACT: 

Mr.  Alfred  A.  Russell,  Chief,  Regulatory 
Support  Section,  Office  of  Diversion 
Contrd,  Drug  Enforcement 
Administration,  1405 1  Street  NW., 
Washington,  DC  20537.  Telephone  (202) 
633-1570. 

SUPPtEMDITAflY  INTOIWATION:  A  Notice 
of  Proposed  Rulemaking  was  published 
in  the  Federal  Register  on  February  9, 
1968  (63  FR  3757)  to  amend  portions  of 
21  CFR  Part  1301.  This  proposed 
rulemaking  provided  an  opportunity  for 
interested  parties  to  subndt  comments 
or  objections  in  writing  on  or  before 
March  10, 1968.  No  comments  or 
objections  were  received. 

The  Deputy  Assistant  Administrator 
for  the  Office  of  Diversion  Control 
hereby  certifies  that  this  rule  will  have 
no  significant  impact  upon  entities 
whose  interests  must  be  considered 
under  the  Regulatory  Flexibility  Act  5 
U.S.C.  601  et  seq.  This  rule  is  not  a 
major  rule  for  the  purposes  of  Executive 
Order  (E.O.)  12291  of  February  17, 1961. 
Pursuant  to  Sections  3(c)(3)  and 
3(e)(2)(C)  of  E.0. 12291,  Uiis  proposed 
rule  has  been  submitted  for  review  to 
the  Office  of  Management  and  Budget. 

Pursuant  to  the  authority  vested  in  the 
Attorney  General  by  21  U.S.C.  821  and 
871(b)  and  delegated  to  the 
Administrator  of  the  Drug  Enforcement 
Administration  and  redelegated  to  the 
Deputy  Assistant  Administrator  of  the 
Office  of  Diversion  Contirol  by  28  CFR 
0.100  and  0.104.  the  Deputy  Assistant 


Administrator  hereby  orders  tfiat  21 
CFR  Part  1301  be  amended  as  follows: 

Ust  of  Subject*  >B  21  CFR  Part  1301 

Administrative  practice  and 
procedure.  Drug  Enforcement 
Administration,  Drug  traffic  control. 
Sectuity  measures. 

PART  1301-(AMENDED] 

1.  The  authority  citation  for  Part  1301 
continues  to  read  as  follows: 

Auifaority;  21  U.S.C  821, 822, 823, 824, 
871(b),  875, 877. 

2.  Section  1301.32  is  amended  by 
revising  paragraph  (d),  redesignating 
paragrairiis  (e)  and  (f)  as  paragraphs  (f) 
and  (g),  respectively,  and  adding  a  new 
paragraph  (e),  as  follows: 

91301.32   Application  tonne;  contents; 
stsnatufs. 

(d)  Each  application  for  registration  to 
handle  any  basic  class  of  controlled 
substance  listed  in  Schedule  I  (except  to 
conduct  chemical  analysis  with  such 
classes)  and  each  application  for 
registration  to  manufacture  a  basic  class 
of  controlled  substance  listed  in 
Schedule  0  shall  include  the 
Administration  Controlled  Substances  ' 
Code  Number,  as  set  forth  in  Part  1306 
of  this  chapter,  for  each  basic  class  to  be 
covered  by  such  registration. 

(e)  Each  application  for  registration  to 
conduct  research  with  any  basic  class  of 
controlled  substance  listed  in  Schedule 
n  shall  include  the  Administration 
Controlled  Substances  Code  Number,  as 
set  forth  in  Part  1306  of  this  chapter,  for 
each  such  basic  class  to  be 
manufactured  or  imported  as  a 
coincident  activity  of  that  registration.  A 
statement  listing  tiie  quantity  of  each 
such  basic  class  or  controlled  substance 
to  be  imported  or  manufactured  during 
the  registration  period  for  which 
application  is  being  made  shall  be 
included  with  each  such  application.  For 
purposes  of  this  paragraph  only, 
manufacturing  is  defined  as  the 
production  of  a  controlled  substance  by 
synthesis,  extraction  or  by  agricultural/ 
horticultural  means. 

•       *       *        •       • 

Gene  R.  HaisUp. 

Deputy  Assistant  Adminiatrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

Dated:  April  29, 198& 
[FR  Doc.  88-13120  FUed  6-9-88;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

CoastOuard 

I    ■ 
33CFRParta3and160 

(CGD8S-037]  ' 

Changes  to  Honoluiu  and  Guam  Marina 
Inspection  Zones  and  Captain  of  Vte 
Port  zones  and  Deletion  of  Delegation 
of  Authority 


;  Coast  Guard.  DOT. 
action:  Final  rule. 


;  This  rule  reassigns  various 
Coast  Guard  Marine  Inspection  and 
Captain  of  die  Port  Zones  within  the 
Fourteenth  Coast  Guard  District  to 
reflect  organizational  changes  in  the 
Coast  Guard.  The  Coast  Guard  is 
establishing  a  Marine  Safety  Office  in 
Guam  wtuch  will  assume  responsibility 
for  die  discharge  of  Coast  Guard  marine 
safety  functions  for  Guam  and  the 
Commonwealth  of  the  Northern  Mariana 
Islands  from  tlie  Marine  Safety  OfBce  in 
Honolulu.  Additionally,  this  rule 
removes  tiie  regulation  which  authorized 
the  Commander,  Marianas  Section  to 
exercise  tlie  autliority  of  tiie  Captain  of 
the  Port  within  the  waters  surrounding 
Guam  and  the  Commonwealth  of  the 
Northern  Mariana  Islands  under  the. 
directioo  of  the  Captain  of  the  PortT 
Honolulu.  Since  Marine  Safety  Office 
Guam  is  being  established  as  a  separate 
unit  the  delegated  authority  from  the 
Captain  of  the  Port  Honolulu  is  no 
longer  necessary.  These  organizational 
changes  will  not  affect  any  Coast  Guard 
services  to  the  public 

EFFECTWE  OATC:  June  1.  ige& 


kTIONCOMTACR 

Cynthia  Clark.  Program  Analyst,  U.S. 
Coast  Guard.  Office  of  Marine  Safety 
and  Environmental  Protection.  Planning 
StafE,  2100  Second  Street  SW.. 
Washington,  DC  20SS3-0001.  Telephone 
(202)  287-0784.  Normal  working  hours 
are  between  8.^  a.m.  and  3:30  p.m., 
Monday  through  Friday,  except 
holidays. 

sumaiENTAiiY  iNFomiATiOK  A  notice 
of  proposed  rulemaking  was  not 
prepared  for  this  regulation.  These , 
amendments  are  matters  relating.to 
agency  organization  and  are  exempt 
from  the  notice  and  comment 
requirements  of  5  U.S.C.  553(b).  Since 
this  rule  reflects  current  organizational 
changes  being  placed  in  effect  and  has 
no  substantive  effect,  good  cause  exists 
to  make  it  effective  in  less  tlian  30  days 
after  publication  under  5  U.S.C  553(d). 
The  rulemaking  merely  changes  Marine 
Inspection  and  Captain  of  the  Port 
Zones  to  conform  with  ciianges  in  tiie 


Coast  Guard's  internal  organization  and 
removes  a  delegation  of  Captain  of  the 
Port  authority  which  was  extended  from 
the  Captain  of  the  Port  Honolulu  to  the 
Commander,  Marianas  Section.  Tbere 
will  be  no  adverse  effect  on  the  public 
since  Fourteenth  Coast  Guard  District 
units  will  continue  to  perform  all 
functions  affecting  tiie  public  tliat  were 
previously  performed. 

Drafting  Infonnalion 

The  principal  persons  involved  in 
drafting  this  rulemaidng  are  Commander 
M.W.  Mastenbrooli,  Project  Manager, 
Fourteenth  Coast  Guard  District  Marine 
Safety  Division;  and  Lieutenant 
Commander  R.W.  Bogue.  Project 
Counsel.  Fourteenth  Coast  Guard 
District  Legal  OfBce. 


Effective  June  1. 1968,  the  Coast  Guard 
will  establish  Marine  Safety  Office 
Guam.  A  Marine  Safety  Office  is  a 
consolidation  of  die  Marine  Inspection 
Office  and  the  Captain  of  the  Port 
Office:  In  1982  die  Coast  Guard  dosed 
the  Marine  Safety  Office  in  Guam  due  to 
budgetary  constraints.  The 
responsibility  for  discliarging  the  Marine 
Inspection  and  Captain  of  the  Port 
functimis  for  Guam  was  assigned'to 
Marine  Safety  Office  Honolulu.  In 
consideration  of  time  and  distance 
factors,  a  special  delegation  of  Captain 
of  ^e  Port  authority  was  extended  from 
the  Captain  of  the  Port  Honolulu  to 
Commander,  Marianas  Section  so  that 
the  latter  could  exercise  such  authority 
under  the  direction  of  the  former, 
especially  in  emergency  situations.  Now, 
with  the  significant  increase  of 
commercial  vessel  traffic  and  odier 
marine  activities  in  Guam  and  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  the  Coast  f^kxard  considers  it  to 
be  a  more  effective  use  of  its  resources 
to  have  two  Marine  Safety  Offices  to 
serve  the  Central  and  Western  Pacific 
instead  of  one.  While  enabling  more 
efficient  internal  management  and 
enhancing  performance  of  missions,  this 
reorganization  will  not  affect  any  Coast 
Guard  services  to  the  public. 

Regdatory  Evaluadon 

This  final  rule  is  exempt  frtim  die 
provisions  of.Executive  Order  12291 
since  it  pertains  to  matters  of  agency 
organization  as  provided  for  in  section 
1(a)(3)  of  the  Order.  It  is  considered  to 
be  non-significant  under  DOT  regulatory 
policies  and  procedures  (44  FR 11034: 
February  26, 1979).  The  economic  impact 
of  this  final  rule  has  been  found  to  be 
minimal  and  further  evaluation  is 
unnecessary.  This  final  rule  places  no 
requirements  on  any  sector  of  the  public. 


It  will  not  affect  Coast  Guard  services 
delivered  to  die  piddic.  The  rule  reflects 
a  change  in  internal  Coast  Guard 
organization.  streemUning  tlie  logistics 
ai^  support  functions.  In  aocompiishing 
this,  some  functions,  and  personnel,  will 
be  transferred  from  one  location  to 
another,  ^ce  the  impact  of  the  final 
rule  is  minimal,  the  Coast  Guard 
certifies  that  it  will  not  have  a 
significant  adverse  economic  impact  on 
a  substantial  number  of  small  entities. 

Federalinn 

This  actfon  bss  been  analyzed  in 
accordance  with  the  principles  and 
criteria  ccmtained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
this  final  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism 
Assessment 

List  of  Subjects 

33  CFR  Part  3 

Organization  and  functions 
(Government  agencies). 

33CPRPartl60 

Administrative  practice  and 
procedures,  harbors,  hazardous 
materials  transportation.  Marine  Safety, 
Navigation  (water).  Reporting  and 
recordkeeping  requirements.  Vessels. 
Waterways. 

In  consideration  of  the  foregoing. 
Parts  3  and  160  of  Title  33  of  die  Code  of 
Federal  Regulatiotts  is  amended  as  set 
forth  below. 

PART  3-(  AMENDED) 

1.  The  authoriry  citation  for  Part  3 
continues  to  read  as  follows: 

Authority:  14  U.aC.  633;  49  CFR  1.45.  XJIA. 

2.  In  {  3.70-10.  paragraphs  (b)  and  (c) 
are  revised  to  read  as  follows: 

9./v*fv    iivmoiiiiH  Mniv  mapvcvon 
Zone  end  Csptrin  oMfie  Port  Zone. 

(b)  The  Honolulu  Marine  Inspection 
Zone  and  tlie  Honolulu  Captain  of  the 
Port  Zone  boundaries  are  the 
boundaries  of  the  Fourteenth  Coast 
Guard  District,  except  for  the  Territory 
of  Guam  and  the  Commonwealth  of  the 
Northern  Mariana  Islands. 

(c)  Required  notifications  to  the" 
Officer  in  Charge,  Marine  Inspection 
and/or  the  Captain  of  the  Port,  Honolulu 
may  be  made  in  American  Samoa  to: 
United  States  Coast  Guard  Liaison 
OfBce,  American  Samoa,  P.O.  Box  249. 
Pago  Pago,  American  Samoa  96799. 

3.  Section  3.70-15  is  added  to  read  as 
follows: 


SSwTO-lS   OuemMeitaelnepectionZone 
and  Csptsm  of  the  Port  Zone. 

(a)  The  Guam  Marine  Inspection 
Office  and  Captain  of  die  Port  Office  are 
in  Agana,  Guam. 

(b)  The  Guam  Marine  Inspection  Zone 
and  the  Guam  Captain  of  the  Port  Zone 
are  comprised  of  the  area  of  the 
Territory  of  Guam  and  the 
Commonwealth  of  the  Ncnthem  Mariana 
Islands. 

PART  160-lAMENDEO] 

4.  Hie  audiority  citation  for  Part  160  is 
revised  to  read  as  follows: 

Authority:  33  U.S.C.  1221, 49  CFR  1.48. 

9180.S   (Amended]. 

5.  hi  §  160.5,  paragraph  (d)  is  removed. 
Dated:  June  3, 198& 

IJ).SipM. 

RearAdmirat,  VS.  Coast  Guard  Chief.  Office 

of  Marine  Safety.  Security  and  Environmental 

Protection. 

[FR  Ooc.  88-13028  Filed  6-9-88;  8:46  am] 

Biusia  oooe  4Sis>M-ii 

33CFRPart100 

(CGD118a-03] 

Spadal  Local  Regtdationa;  Baae  to 
Baaa  Swim;  San  Diego,  CA 

AOINCV:  Coast  Guard,  DOT. 
action:  Final  rule. 

susmuiiv:  Special  local  regulations  are 
being  adopted  for  the  Base  to  Base 
Swim.  This  event  will  be  held  on  11  June 
1988  at  Pier  2  Naval  Station  San  Diego. 
California  to  Boat  Landung,  Naval 
Amphibious  Base  Coroaado,  California. 
The  regulations  are  needed  to  provide 
for  the  safety  of  life  and  property  on 
navigable  waters  during  the  event 
CFrecnvi  DATi:  These  regulaticms 
become  effective  at  8:00  ajn.  on  11  June 
1988  and  terminate  at  lOM)  aan.  on  11 
June  1988. 

ran  RMrnm  msohnation  eoMTAcr.  LT 
CA.  Stock.  U.S.  Coast  Guard  Group  San 
Diego,  2710  North  Harbor  Drive,  San 
Diego,  California  92101  Teh  (619)  557- 
5616. 

SUPPtXHENTARV  0»OIIMATIOIIC  In 

accordance  with  5  U.S.C  553,  a  notice  of 
proposed  rulemaking  has  not  been 
published  for  these  regulations  and  good 
cause  exists  for  making  them  effective  in 
less  than  30  days  from  the  date  of 
publication.  Following  normal 
rulemaking  procedures  would  have  been 
irapracticabla  The  application  to  hold 
the  event  was  not  received  untU  20  April 
1988,  and  there  was  not  sufficient  time 
to  publish  proposed  rules  in  advance  of 


the  event  or  to  provide  for  a  delayed 
effective  date. 

Nevertheless,  interested  persons 
wishing  to  comment  may  do  so  by 
submitting  written  views,  data,  or 
arguments.  Commenters  should  include 
their  name  and  address,  identify  diis 
notice  (CGDll  88-03)  and  die  specific 
section  of  the  rule  to  which  their 
comments  apply,  and  give  reasons  for 
each  comment  Receipt  of  comments  will 
be  acknowledged  if  a  stamped  self- 
addressed  postcard  or  envelope  is 
enclosed.  The  regulations  may  change  in 
light  of  comments  received. 

Drafting  Infomiation 

The  drafters  of  diis  regulation  are  LT 
K.S.  Gregory,  project  offiicer,  Elevendi 
Coast  Guard  District  Boating  Affairs 
Office,  and  LT  GA.  Wheadey,  project 
attorney.  Eleventh  Coast  Guard  District 
Legal  Office. 

Discussion  of  Reguletion 

The  Naval  Station  San  Diego's  "Base 
to  Base  Swim"  will  be  conducted  on  11 
June  1088  at  Pier  2  Naval  Station  San 
Diego,  California  to  Boat  Ijinding.  Naval 
Amphibious  Base  Coronado.  California. 
Approximately  200  swimmers  are 
expected  to  participate  in  this  event  and 
could  pose  a  hazard  to  navigation. 
Therefore,  vessels  desiring  to  transit  the' 
regulated  area  may  do  so  only  with 
clearance  from  a  patrolling  law 
enforcement  vessel  or  an  event 
committee  boat 

List  of  Sul^ects  in  SS  CFR  Part  ISQ 

Marine  safety,  Navigation  (water). 
Regulations 

In  considerati(Hi  of  the  foregoing.  Part 
100  of  Tide  33,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  100-8AFETY  OF  UFE  ON 
NAVIGABLE  WATERS 

1.  The  audiority  citation  for  Part  100 
continues  te  read  as  follows: 

Autiioiity:  33  U.S.C.  1233;  49  CFR  1.46  and 
33  CFR  100  J5. 

2.  A  temporary  { 100.35-11-86-03  is 
added  to  read  as  follows: 

9 100.35-1 1-88-03    Base  to  Base  Swton. 
San  Dtego.  CaMomls. 

(a)  Regulated  Area:  The  following 
area  will  be  closed  intermittendy  to  all 
vessel  traffic:  that  portion  of  the  San 
Diego  Bay  beginning  at  Pier  2  Naval 
Stetion  San  Diego,  California  to  Boat 
Landing  Naval  Amphibious  Base 
Coronado.  California.  The  area  will  be 
opened  for  ten  minutes  on  the  hour,  to 
allow  the  transit  of  spectators. 


(b)  Special  Local  Regulationa:  All 
persons  and/or  vessels  not  registered 
with  the  sponsor  as  participants  or 
official  patrol  vessels  are  considered 
spectators.  "Official  patrol  vessels" 
consist  of  any  Coast  Guard,  public,  state 
or  local  law  enforcement  and/or 
sponsor  provided  vessel  assigned  and/ 
or  approved,  by  Commander,  U.S.  Coast 
Guard  Group  San  Diego  for  each  event 

(1)  Spectators  shall  not  anchor,  bloclc 
loiter  in.  or  inqiede  the  through  transit  of 
partidpanto  or  official  patrol  veseete  in 
the  regidated  area  during  the  effective 
dates  and  timet  unless  cleared  for  sndi 
entry  by  or  through  an  official  patrol 
vesMl. 

(2)  When  bailed  and/or  signaled  by 
an  official  patrol  vessel  a  spectator  shall 
come  to  an  immediate  stop  and  comply 
with  all  directions  given.  Failure  to  do 
so  may  result  in  a  citation  for  failure  to 
comply. 

(3)  The  Patrol  Commander  is 
empowered  to  forbid  and  control  the 
movement  of  all  vessels  in  tlie  regulated 
area.  The  Patrol  Commander  shall  be 
designated  by  the  Commander.  U.S. 
Coast  Guard  Group  San  Diego.  He  may 
terminate  the  event  at  any  time  it  is 
deemed  necessary  for  the  protection  of 
life  and  property.  He  may  be  reached  on 
VHP  Channel  16  (156.8  MHz)  when 
required,  by  die  call  sign  "PATCOM". 

(c)  Effective  Dates:  These  regulations 
are  effective  from  8M)  am  to  lOO)  am  on 
11  June  198&  ■*• 

Dated:  June  6. 1988. 
J.W.Kins, 

Rear  Admiral,  US.  Coast  Guard  Commander. 

Eleventh  Coast  Guard  District 

[FR  Doc.  88-13025  Filed  6-9-88;  8:45  am] 
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33  CFR  Part  165 

ICOTP  Hampton  Roads,  VA;  Ragulatlon  SS- 
011 

Sacurtty  Zona  Ragubrtlona;  Lynnhavan 
Roada,  Loivar  Ctiasspasks  Bay  and 
Atlantic  Ocoan  Off  Dam  Nock,  Virginia 
BeacmVA 

aocncy:  Coast  Guard.  DOT. 
ACTION:  Emergency  rule. 

SUMMAllv:  The  Coast  Guard  is 
establishing  two  security  zones.  One  Is 
located  in  Lynnhavan  Roads  of  the 
Lower  Chesapeake  Bay,  Virginia  Beach. 
Virginia.  The  other  in  die  waters  of  the 
Adantic  Ocean  adjacent  to  State 
Military  Reservation,  Camp  Pendleton 
and  Fleet  Combat  Training  Center 
Adantic,  Dam  Neck,  Virginia  Beach. 
Virginia.  The  security  zones  are  needed 
to  secure  the  (d)ligation  of  the  United 
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States  to  protect  representatives  of 

foreign  governments  who  will  be  in  the 

Norfolk/ Virginia.Beach  area  during  the 

period. 

EFFECnvE  OATCS:  These  regulations 

become  effective  at  8.-00  a.m.^EDST.  on 

)une  12. 1988.  They  terminate  at  5:00 

p.m.,  EDST,  on  June  18. 1988,  unless 

terminated  sooner  by  the  Captain  of  the 

Port  Hampton  Roads.  Virginia. 

FOR  FUKTHn  mTOMIATKHI  CONTACT: 

Lieutenant  I.M.  Farley  at  USCG  Marine 

Safety  Of^ce  Hampton  Roads.  200 

Granby  Mall,  Norfolk,  Virginia  23510- 

1888.  (804)  441-3306. 

SUPPLEMENTARY  INFORMATION:  A  Notice 

of  Proposed  Rule  Making  (NPRM)  was 
not  published  for  these  regulations  and 
they  are  being  made  effective  in  less 
than  30  days  from  the  date  of  this 
publication.  Publishing  a  NPRM  and 
advance  notice  of  these  security  zones 
would  be  contrary  to  the  public  interest 
since  early  disclosure  of  tiie  dates  of  the 
seciuity  zones  could  jeopardize  the 
safety  of  the  foreign  representatives 
who  will  be  in  the  Norfolk/Virginia 
Beach  area  during  the  period  by 
providing  subversive  elements  and 
foreign  terrorists  advance  notice  of  their 
presence.  In  addition.  5  U.S.C.  553  does 
not  apply  to  these  regulations  since  they 
involve  a  military  and  foreign  affairs 
function  of  the  United  States. 

Drafting  Information         .  I 

The  drafters  of  this  regulation  are 
Lieutenant  ].M.  Farley,  project  officer  for 
the  Captain  of  theTort  Hampton  Roads, 
Virginia  and  Commander  R-j.  Reining, 
project  attorney.  Fifth  Coast  Guard 
District  Legal  Staff.  i 

Discussion  of  Regulation 

The  Coast  Guard  is  establishing  two 
security  zones.  One  is  located  in     j 
Lyimhaven  Roads  of  the  Lower 
Chesapeake  Bay,  Virginia  Beach, 
Virginia.  The  other  is  located  in  the 
waters  of  the  Atlantic  Ocean  adjacent  to 
State  Military  Reservation.  Camp   > 
Pendleton  and  Fleet  Combat  Training 
Center  Atlantic,  Dam  Neck,  Virginia 
Beach,  Virginia.  The  security  zones  are 
needed  to  secure  the  obligation  of  the 
United  States  to  protect  representatives 
of  foreign  governments  who  will  be  in 
the  Norfolk/Virginia  Beach  area  during 
the  period. 

The  security  zones  will  be  marked  by 
special  purpose  buoys  with  flashing 
yellow  Ughts.  The  Lynnhaven  Roads 
Security  Zone  buoys  will  be  set  at  j 
positions  36°56'09"  N.  latitude. 
078''05'04"  W.  longitude;  36*55'53"  N. 
latitude.  076°04°04"  W.  longitude,  and 
36'55'37"  N.  latitude.  076°03'04"  W. 
longitude.  The  Dam  Neck  Security  Zone 


buoys  will  be  set  in  positions  36*48'58" 
N.  latitude.  075*57'32"  W.  longitude; 
36°49'43"  N.  latitude.  075*55'33"  W. 
longitude;  36*4r44"  N.  latitude. 
075'55'03"  W.  longitude;  36*46'06"  N. 
laUtude.  075*54'32"  W.  longitude;  and 
36*45'41"  N.  latitude.  075'56'34"  W. 
longitude. 

Persons  and  vessels  within  the 
seciuity  zones  are  required  to  obey  any 
direction  or  order  of  the  Captain  of  the 
Port  or  a  representative  of  the  Captain 
of  the  Port  who  may  board  and  search 
any  vessel,  ask  any  individual  within 
the  security  zone  to  present 
identification,  and  remove  any  person, 
vessel,  article,  or  thing  from  the  security 
zones.  Within  the  Lyimhaven  Roads 
Security  Zone,  swimmers,  surf 
fishermen,  rowboats,  small  open  rafts, 
surfboards,  windsuriers,  small  open 
sailboats  (e.g.,  sailboards,  "Hobie"  cats, 
daysailers),  and  othier  non-self-propelled 
vessels  without  accessible  closed 
compartments  will  be  permitted  to  enter 
the  security  zone  without  obtaining 
permission  from  or  reporting  their 
presence  to  the  Captain  of  the  Port  or  a 
representative  of  the  Captain  of  the  Port. 
Divers  will  not  be  permitted  within  the 
security  zone. 

Self-propelled  vessels  and  any  vessels 
with  accessible  closed  compartments 
(including  sailing  vessels,  rafts,  and 
rowboats  that  have  accessible  closed 
compartments)  will  be  required  to  check 
in  with  a  representative  of  the  Captain 
of  the  Port  before  entering  the  seciuity 
zone.  These  vessels  will  be  required  to 
come  along  side  one  of  the  Coast  Guard 
patrol  boats  or  vessels  of  a  Federal, 
state,  local,  or  private  agency  assisting 
the  Captain  of  the  Port  enforce  the 
security  zone  and  identify  the 
individuals  aboard.  Patrol  boats  will  be 
stationed  along  the  boundary  of  the 
security  zone. 

Within  the  Dam  Neck  Security  Zone. 
swimmers,  surf  fishermen,  rowboats. 
small  open  rafts,  surfboards, 
windsurfers,  small  open  sailboats  (e.g., 
sailboards,  "Hobie"  cats,  daysailers). 
and  other  non-self-propelled  vessels 
without  accessible  closed  compartments 
will  be  permitted  to  enter  the  security 
zone  from  the  beach  adjacent  to  the 
security  zone  without  obtaining 
permission  from  or  reporting  their 
presence  to  the  Captain  of  the  Port  or  a 
representative  of  the  Captain  of  the  Port 
Self-propelled  vessels  and  any  vessels 
with  accessible  closed  compartments 
(including  sailing  vessels,  rowboats.  and 
rafts  that  have  accessible  closed 
compartments)  will  not  be  permitted  to 
enter  the  security  zone  without 
permission  from  the  Captain  of  the  Port 
or  a  representative  of  the  Captain  of  the 


Port.  Divers  will  not  be  permitted  within 
the  security  zone. 

Coast  Guard  patrol  vessels  will  be  on 
scene  at  all  times  while  the  zones  are  in 
effect  to  notify  boaters  of  zone 
restrictions  and  enforce  the  security 
zones.  Coast  Guard  patrol  vessels  will 
be  monitoring  channels  13  and  18  VHF- 
FM.  Members  of  other  Federal,  state, 
local,  and  private  agencies  will  assist 
the  Captain  of  the  Port  in  enforcing 
these  regulations. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors.  Marine  safety,  Navigation 
(water).  Security  measures.  Vessels. 
Waterways. 

Regulation 

In  consideration  of  the  foregoing. 
Subpart  D  of  Part  165  of  Title  33.  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

PART  165-lAMENDED] 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1225  and  1231;  50 
U.S.C.  191:  49  CFR  1.46  and  33  CFR  1.05-l(g), 
e.04-1, 6.04-6,  and  33  CFR  160.5. 

2.  A  new  S  165.T0531  is  added  to  read 
as  follows: 

S1S5.T0531    Security  Zones:  Virginia 
BeacKVIrgMa. 

(a)  Locations.  (1)  Lyimhaven  Roads 
SeciMty  Zone:  The  waters  of 
Chesapeake  Bay  enclosed  by  a  line 
drawn  from  Lynnhaven  Inlet  East 
Obstruction  Ught,  at  position  3e*54'24" 
N.  latitude.  076''05'24"  W.  longitude; 
thence  along  the  eastern  channel 
boundary  of  Lynnhaven  Inlet  to 
36''56'09"  N.  latitude,  076*05'04"  W. 
longitude;  thence  to  the  shore  at 
3e'55'32"  N.  latitude.  076'02'45"  W. 
longitude. 

(2)  Dam  Neck  Security  Zone:  The 
waters  of  the  Atlantic  Ocean  within  a 
line  drawn  from  the  shore  at  36°48'55" 
N.  latitude.  075*57'58"  W.  longitude: 
thence  to  36*49'23"  N.  latitude. 
075°55'33"  W.  longitude;  thence  to 
36*46'06"  N.  latitude.  75*54'32"  W. 
longitude;  thence  to  the  shore  at 
38*45'38"  N.  latitude.  075'56'57"  W. 
longitude. 

(b)  Definitions. 
"Representative  of  the  Captaui  of  the 

Port"  means  a  Coast  Guard 
commissioned  or  petty  officer  who  has 
been  designated  by  the  Captain  of  the 
Port. 

(c)  General  Regulations.  (1)  The 
general  regulations  in  {  165.33  of  this 
part  do  not  apply  to  these  security 
zones. 


(2)  Each  person  or  vessel  in  the 
security  zones  shall  immediately  obey 
any  directiott  or  order  of  thie  Captain  of 
the  Port  or  a  representative  of  the 
Captain  of  the  Port. 

(3)  The  Captain  of  the  Port,  a 
representative  of  the  Captain  of  the  Port 
or  a  member  of  a  Federal,  state,  or  local 
law  enforcement  agency  who  is 
assisting  the  Captain  of  the  Port  enforce 
the  security  zone  may  board  and  search 
any  vessel  within  the  security  zone  and 
ask  any  individual  within  the  security 
zone  to  present  identification. 

(4)  The  Captain  of  the  Port  or  a 
representative  of  the  Captain  of  the  Port 
may  remove  any  person,  vessel,  article, 
or  Oiing  from  the  security  zones. 

(d)  Regulations  for  Lynnhaven  Roads 
Security  Zone.  (1)  Except  as  provided  in 
this  paragraph,  no  person  or  vessel  may 
enter  the  security  zones  without  the 
permission  of  the  Captain  of  the  Port  or 
a  representative  of  the  Captain  of  the 
Port. 

(2)  Individuals  may  enter  the  security 
zone  to  swim  on  the  surface  of  the  water 
without  obtaining  the  permission  of  the 
Captain  of  the  Port  but  may  not  use  any 
type  of  diving  equipment  including 
snorkles  or  artificial  breathing  devices. 

(3)  Individuals  may  enter  the  security 
zone  to  surf  fish  (surfcasting)  without 
obtaining  th';  permission  of  the  Captain 
of  the  Port. 

(4)  Rowboats.  small  open  rafts, 
surfboards,  windsurfers,  small  open 
sailboats,  and  other  vessels  that  do  not 
have  accessible  closed  compartments 
may  operate  within  the  security  zone 
without  the  permission  of  the  Captain  of 
the  Port 

(5)  Self-propelled  vessels  and  vessels 
with  accessible  closed  compartments 
may  operate  in  the  security  zone  if  the 
vessel  reports  its  presence  to  the 
Captain  of  the  Port  or  a  representative 
of  the  Captain  of  the  Port  before 
entering  the  security  zone.  The  vessel 
shall  come  alongside  a  Coast  Guard 
patrol  boat  or  the  vessel  of  a  Federal.     ■ 
state,  local,  or  private  agency  that  is 
assisting  the  Captain  of  the  Port  enforce 
the  seciuity  zone  and  identify  the 
individuals  aboard  the  vessel.  Patrol 
boats  are  stationed  along  the  boundary 
of  the  seciuity  zone. 

(e)  Regulations  for  Dam  Neck 
Security  Zone.  (1)  Except  as  provided  in 
this  paragraph,  no  person  or  vessel  may 
enter  the  security  zones  without  the 
permission  of  the  Captain  of  the  Port  or 
a  representative  of  the  Captain  of  the 
Port 

(2)  Individuals  may  enter  the  security 
zone  to  swim  on  the  surface  of  the  water 
without  obtaining  the  permission  of  the 
Captain  of  the  Port  but  may  not  use  any 


type  of  diving  equipment  including 
snorkles  or  artificial  breathing  devices. 

(3)  Individuals  may  enter  t^  security 
zone  to  surf  fish  (surfcasting}  without 
obtaining  the  permission  of  die  Captain 
of  the  Port 

(4)  Row^>oats,  small  open  rafts, 
surfboards,  windsurfers,  small  open 
sailboats,  and  other  vessels  that  do  not 
have  accessible  closed  compartments 
may  operate  within  the  security  zone 
without  the  permission  of  the  Captain  of 
the  Port  if  they  enter  the  security  zone 
fiom  the  beach  immediatcdy  adjacent  to 
the  security  zone. 

(f)  Effective  Date.  These  regulations 
become  effective  at  8:00  a  jn..  EDST.  on 
lune  12. 1988.  They  terminate  at  5:00 
p.m..  EDST.  on  June  18. 1988,  unless 
terminated  sooner  by  the  Captain  of  the 
Port  Hampton  Roads.  Virginia. 

Dated:  )une  a.  1988. 
OM.  Naccan. 

Commander,  U.S.  Coast  Guard.  Alternate 
Captain  of  die  Port,  Hampton  Roads,  Virginia. 
[FR  Doc.  88-13050  Filed  ft-^-eS:  8:45  am] 
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LIBRARY  OF  CONGRESS 

Copyright  Office 

37  CFR  Part  202 

[Docket  Na  87-4] 

Registration  Decision;  Registration 
and  Oepoait  of  Computer  Screen 
Displays 

agency:  Copyright  Office.  Library  of 

Congress. 

action:  Final  registration  decision, 

policy. 


r:  This  notice  of  a  registration 
decision  is  issued  to  inform  the  public 
that  the  Copyright  Office  of  the  Library 
of  Congress  has  determined  that  all 
copyri^table  expression  owned  by  die 
same  claimant  and  embodied  in  a 
computer  program,  or  first  published  as 
a  unit  with  a  computer  program, 
including  computer  sd^en  displays,  is 
considered  a  single  work  and  should  be 
registered  on  a  single  application  form. 
The  notice  also  confirms  the 
applicability  to  computer  screen 
displays  of  37  CFR  202.3(b)(3) 
concerning  registration  of  all  - 
copyrightable  expression  in  a  unit  of 
publication  and  37  CFR  202.3(b)(6) 
concerning  one  registration  per  worii.  In 
order  to  clarify  copyright  claims  in 
computer  screen  displays,  applicants, 
will  be  accorded  an  option  of  depositing 
visual  reproductions  of  computer 
screens  along  writh  identifying  materials 
for  the  computer  code.  Where  a  work 


contains  different  kinds  of  authorship, 
the  registration  class  will  be  determined 
on  the  basis  of  which  authorship 
predominates.  37  CFR  202.3(b)(2). 
POR  PORTNM  INTORMATION  CONTACT 

Dorothy  Schrader.  General  Counsel. 

Copyright  Office.  Library  of  Congress,      ^ 

Washington.  DC  20559.  Telephone  (202) 

287-6380. 

EFFECTIVE  DATE:  June  10, 1988. 

SUPPLEMENTARY  INFORMATION: 

Registration  of  Compuler  Screen 
Diqriays;  Policy  Decision 

1.  Background 

Original  computer  programs  are 
works  of  authorship  protected  by 
copyright  whether  they  are  in  high  level 
computer  language  (source  code)  or 
machine  language  (object  code), 
WHIiam  Electronics,  Inc.  v.  Artie 
International  Inc.,  885  F.ad  870  (3d  Cfr, 
1982);  and  since  1964,  the  Copyright 
Office  has  registered  computer  programs 
as  literary  works.  Section  101  of  the 
Copyright  Act  of  1976.  title  17  of  the 
United  States  Code,  defines  a  computer 
program  as  "a  set  of  statements  or 
instructions  to  be  used  directly  or 
indirectly  in  a  computer  in  order  to  bring 
about  a  certain  result"  Copyright 
registration  is  made  for  original 
computer  programs  in  the  literary  work 
classification  upon  submission  of  an 
appropriate  application,  fee,  and  deposit 
identifying  the  work.  In  general,  the  first 
25  pages  or  the  equivalent  and  the  last 
25  pages  or  the  equivalent  of  computer 
source  code  should  be  deposited  in 
seeking  registration.  37  CFR 
202.20(c)(2)(vii). 

The  Copyright  Act  also  provides  that 
"[i]n  no  case  does  copyright  protection 
for  an  original  work  of  authorship 
extend  to  any  idea,  procedure,  process, 
system,  method  of  operation,  concept 
principle,  or  discovery,  regardless  of  the 
form  in  which  it  is  described,  explained, 
illustrated,  or  embodied  in  such  work." 
17  U.S.C.  102(b). 

The  courts  have  held  in  several 
videogame  cases  that  pictorial  and 
graphic  screen  displays  can  be 
copyrighted  as  audivisual  worlcs.  M. 
Kramer  Manufacturing  Co.,  Inc.  v. 
Andrews.  783  F.2d  421  (4th  Cir.  1986); 
Williams  Electronics,  Inc.  v.  Artie 
International.  Inc..  685  F.2d  870  (3d  Qr. 
1982);  Stem  Electronics.  Inc.  v. 
Kaufman,  669  F.2d  852  (2d  Cir.  1982). 

Consistent  with  the  videogame 
precedents,  the  Copyright  G^ce  in  the 
past  has  registered  pictorial  screen 
displays  that  meet  Uie  ordinary  standard 
of  original,  creative  authorship.  Single 
registrations  have  been  made  for  the 
videogame  displays  and  the  computer 
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program  code,  as  well  as  separate 
registrations  for  the  display  and  the 
code.  Under  present  practices,  however, 
the  Office  does  not  register  separately 
textual  screen  displays,  reasoning  that 
there  is  no  authorship  in  ideas,  or  the 
format,  layout  or  arrangement  of  text  on 
the  screen,  and  that  any  literary 
authorship  in  the  screen  display  would 
presumably  be  covered  by  the 
underlying  computer  program — itself  a 
literary  work.  Moreover,  the  regulations 
specify  one  registration  per  work.  37 
CFR  202.3(b)(6). 

Most  claimants,  consistent  with 
Copyright  Office  regulations,  have  made 
only  one  registration  for  the  computer 
program  and  have  assumed  that  the 
registration  covers  any  copyrightable 
authorship  in  the  screen  displays, 
without  any  need  for  a  separate 
registration.  The  Copyright  Office  agrees 
with  this  interpretation  of  the 
regulations  and  registration  practices. 

Judicial  decisions  do  not  yet  lend 
clear  guidance  on  the  copyrightability  of 
screen  displays  (other  than  videogame 
displays],  apart  from  the  computer 
program.  One  court  has  held  that 
protection  of  computer  programs 
extends  only  to  source  and  object  code 
and  not  to  input  formats.  Synercom 
Technology,  Inc.  v.  University 
Computing  Company,  462  F.  Supp.  1003 
(NX).  Tex.  1978).  Others  have  protected 
the  structure,  sequence  and  organization 
of  certain  business-related  programs, 
including  the  text  and  artwork  of  their 
audiovisual  displays.  Bmderbund 
Software,  Inc.  v.  Unison  World.  Inc..  648 
F.  Supp.  1127  (ND.  CaL  1985);  Whelan 
Associates,  Inc.  v.  Jaslow  Dental 
Laboratory,  Inc..  797  F.2d  1222  (3d  Cir. 
1986).  Most  recently,  in  Digital 
Communications  Associates.  Inc.  v. 
Softklone  Distributing  Corp..  650  F. 
Supp.  449  (N.D.  Ga.  1987),  the  court  held 
the  copyright  in  a  computer  program 
does  not  extend  to  the  screen  displays, 
but  held  valid  a  separate  claim  in  a 
screen  based  on  "compilation"  of  the 
menu  terms. 

The  Copyright  Office  is  currenUy 
holding  a  large  number  of  claims  to 
register  textual  and  pictorial  screen 
displays  separate  from  the  underlying 
programs  that  generate  them.  The 
Softklone  decision,  if  generally  followed, 
would  seem  to  require  a  separate  claim 
to  copyright  in  screen  displays  in  order 
to  enjoy  copyright  protection.  This 
decision  seemed  to  cast  doubt  on  the 
scope  of  copyright  in  computer  programs 
where  no  separate  registration  was 
made  for  the  screen  displays.  In  order  to 
consider  whether  a  modification  of 
existing  registration  practices  is 
necessary,  the  Copyright  Office  held  a 


public  hearing  on  September  0  and  10. 
1987,  and  scriicited  public  comments.  52 
FR  28311  (1987). 

2.  Summary  of  Comments 

Twelve  witnesses  testiHed  in  the 
hearings  held  September  9th  and  10th.  In 
addition,  35  written  comments  were 
received. 

Of  the  witnesses  giving  oral 
testimony,  three  took  the  position  that 
computer  screens  should  be  registered 
separately  from  the  underlying  computer 
program.  Two  witnesses  takii^  this 
position  argued  that  only  thrqugh 
separate  registration  could  users 
become  aware  of  the  extent  of  copyright 
claims  in  computer  screens.  The  third 
witness  believed  that  computer  screens 
should  be  registered  separately  because 
they  represent  fundamentally  different 
authorship  from  the  underlying 
computer  program  code. 

Several  wibiesses  favored  giving  the 
applicant  an  option  either  to  register  the 
computer  screens  and  underlying 
program  on  a  single  application,  or 
alternatively,  to  make  two 
registrations — one  for  the  program  and 
one  for  the  screen  display.  Proponents  of 
this  position  agreed  with  those  favoring 
separate  registration  that  the  authorship 
in  the  screen  displays  differs  from  the 
authorship  in  the  computer  program 
code.  Nevertheless,  witnesses  for  this 
position  believed  applicants  should  be 
able  to  protect  their  screens  on  the  basis 
of  a  single  registration  of  the  underlying 
program  if  that  were  the  course  they 
chose  to  follow.  They  stressed  that 
although  separate  registration  shoidd  be 
allowed  at  the  claimants  option,  it  was 
essential  that  the  Office's  registration 
practices  make  clear  that  those 
claimants  who  elect  a  single  registration 
nevertheless  have  full  copyright    - 
protection  for  any  original  computer 
screens. 

Several  witnesses  took  the  position 
that  only  a  single  registration,  should  be 
permitted  for  a  published  computer 
program  and  any  authorship  contained 
in  the  screens.  The  rationale  for  this 
position  was  that  a  published  computer 
program  is  "a  unitary  work  with  a 
multiplicity  of  elements  which  are 
molded  into  a  cohesive,  integrated 
whole." 

A  fourth  position  endorsed  by  one 
vtritness  would  allow  only  a  single 
registration  to  be  made  in  most 
instances.  However,  as  an  exception  to 
the  general  rule,  a  separate  registration 
of  elaborate,  fanciful  computer  screen 
displays  would  be  permitted  where  the 
audiovisual  authorship  is  predominant 
over  the  computer  code  authorship  and 
clearly  identifiable  as  a  separate  woric 


The  comments  received  after  the 
hearing  (including  srane  from  those  who 
had  testified)  largely  tracked  the  themes 
expressed  in  the  hearing.  A  few 
commentators  urged  greater  restrictions 
on  the  application  of  the  copyright  law 
to  protect  computer  programs.  One 
commentator  argued  that  the  copyri^t 
law  should  not  be  applied  to  computer 
programs  at  all,  and  that  protection 
should  be  limited  to  what  is  available 
under  the  patent  law.  Another 
commentator  urged  limiting  protection 
to  authorship  revealed  in  the  material 
deposited  in  the  Copyright  Office. 

In  summary,  the  public  comments, 
both  oral  and  written,  fall  into  three 
main  categories:  mandatory  separate 
registration  of  screens  and  program 
code;  mandatory  single  registration  of 
screens  and  program  code;  and  single  or 
separate  registration  at  the  option  of  the 
claimant. 

3.  Overview  of  Policies  Adopted  by  the 
Copyright  Office 

The  Copyright  Office  carefully 
considered  all  the  testimony  and  written 
comments  submitted  with  respect  to 
computer  screens.  The  Office  has 
decided  generally  to  require  that  all 
copyrightable  expression  embodied  in  a 
computer  program,  including  computer 
screen  displays,  and  owned  by  the  same 
claimant,  be  registered  on  a  single 
application  form.  This  policy  applies  to 
unpublished  computer  programs  as  well 
as  to  published  programs.  The  Office 
finds  that  in  the  interest  of  a  clear, 
consistent  public  record,  our  registration 
practices  should  discourage  piecemeal 
registration  of  parts  of  works. 
Ordinarily,  where  computer  program 
authorship  is  part  of  the  work,  literary 
authorship  will  predominate,  and  one 
registration  should  be  made  on 
apphcation  Form  TX.  Where,  however, 
audiovisual  authorship  predominates, 
the  registration  should  be  made  on  Form 
PA. 

Under  existing  Copyright  Office 
regulations,  only  one  registration  can  be 
made  for  the  same  version  of  a 
particular  work  owned  by  a  given 
claimant.  37  CFR  202.3(b)(6).  In  such 
cases,  all  copyrightable  elements 
embodied  in  the  work  are  covered  by 
the^ingle  registration.  Moreover,  the 
Office  generally  prefers  a  single 
registration  for  a  work  that  contains 
discrete  authorship  components,  but  is 
published  togedier  as  a  unit.  37  CFR 
202.3(b)(3).  Finally,  where  a  work 
contains  authorship  elements  that  fall 
into  two  or  more  classes,  the  application 
should  be  filed  in  the  authorship  class 
that  predominates.  37  CFR  202.3(b)(2). 
This  principal  applies  even  if  the  work 
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has  two  or  more  authors  who  have 
created  either  a  unitary,  a  collective,  or 
a  joint  work. 

In  considering  the  issue  of  computer 
screen  displays,  the  Copyright  Office 
concludes  there  is  no  sound  basis  for 
departing  from  the  principles  of  these 
regulations  in  the  case  of  computer 
programs  and  related  screens. 

In  order  to  reflect  better  for  the  public 
record  the  copyright  claims  in  computer 
screens,  applicants  will  in  the  future  be 
permitted  to  deposit  visual 
r^roductions  of  the  computer  screen 
displays  along  with  reproductions  of  any 
accompanying  sounds  and  the 
identifying  material  for  the  computer 
program  code.  The  Office  will  examine 
the  visual  or  audiovisual  deposit  and 
make  a  determination  whether  the 
deposit  reveals  copyrightable 
authorship. 

4.  One  Registration  Per  Work 

The  long-standing  principle  of  one 
registration  per  work  has  significant 
advantages  for  copyright  claimants,  the 
public,  and  the  Copyr^t  Office  and 
provides  a  uniformity  not  available  if 
multiple  registrations  were  optional 

Copyright  claimants  are  able  to 
register  all  cppyrightable  elements 
contained  in  their  work  with  a  single 
application  and  fee. 

Tlie  public  is  benefited  through  the 
maintenance  of  a  clear,  accurate,  easily 
understandable  public  record. 
Permitting  multiple  registrations  of  parts 
of  works  would  increase  confusion 
among  those  attempting  to  use  the 
records  of  the  Copyright  Office. 
Subdividing  claims  might  also  result  in 
multiple  infringement  actions  and 
multiple  claims  for  statutory  damages, 
based  on  separate  registration. 

The  Copyright  Office  benefits  by 
having  a  simplified  administrative 
process. 

Proponents  of  separate  registration, 
either  on  a  mandatory  or  optional  basis, 
contend  that  the  nature  of  authorship 
embodied  in  the  computer  program  code 
is  substantially  different  bora  the 
authorship  t3^ically  embodied  in 
computer  screens.  All  witnesses  agreed 
that  the  same  screen  displays  can  be 
generated  by  substantially  different 
computer  program  code. 

Even  accepting  that  the  nature  of 
authorship  in  screens  may  be  different 
from  computer  program  code  authorship, 
this  does  not  alter  the  fact  that  the 
computer  program  code  and  screen 
displays  are  integrally  related  and 
ordinarily  form  a  single  work.  Indeed, 
those  commentators  who  favor  either 
single  or  separate  registration  at  the 
claimant's  option  must  concede  that  the 


program  code  and  screens  are 
conceptually  a  single  work. 

In  creating  copyright  subject  matter,  it 
is  common  to  merge  several  different 
types  of  authorship  to  form  a  single 
work.  Motion  pictures  are  a  clear 
example  of  a  work  in  which  the  different 
creative  talents  of  many  contributors 
(writers,  directors,  editors,  camera 
persons,  etc.)  are  combined  to  create  a 
single  work.  Under  the  regulations  of  the 
Copyright  Office,  where  such  a  work  is 
owned  by  a  single  owner,  only  one 
registration  is  generally  possible. 

Several  commentators  favored  more 
restrictive  registration  practices.  They 
contended  that  the  registration  should 
specify  the  boundaries  of  the  copyright 
claim  in  order  to  provide  greater 
guidance  to  users. 

While  die  Copyright  Office  is 
sympathetic  to  users  who  may  have 
difficulty  in  determining  the  scope  of 
copyright  in  computer  software,  the 
registration  practices  of  the  Copyright 
Office  cannot  precisely  determine  the 
scope  of  protection  in  any  work:  The 
Office  seeks  to  create  a  public  record  of 
the  copyright  claim  that  generally  gives 
a  clear,  accurate  picture  of  the 
authorship  and  narrows  the  issues  that 
might  otherwise  be  contested  in  time- 
consuming,  expensive  litigation.  We 
attempt  to  keep  out  of  the  public  record 
any  fiivolous,  unsound,  or  otherwise 
unjustified  claims.  In  this  way,  we  assist 
the  public  and  the  coiuts.  Ultimately,  of 
course  the  courts  determine  the  precise 
scope  of  protection. 

5.  Predominant  Authorship  Standard 

As  new  technologies  emerge,  new 
means  of  expression  are  submitted  to 
the  Copyright  Office  for  copyright 
registration.  The  registration  decisions 
that  are  initially  reached  by  the  Office 
are  often  a  matter  of  first  impression. 
Such  was  the  case  when  arcade 
videogames  were  first  submitted  to  the 
Office  for  registration.  The  Office 
decided  to  permit  an  audiovisual 
registration  of  the  displays,  sometimes 
separate  fit>m  the  underlying  computer 
program,  and  sometimes  witii  the 
pr^ram  as  a  single  registration. 

Ine  Copyright  Office  has  now  decided 
to  treat  videogame  displays  the  same  as 
other  works  that  include  authorship  in  a 
computer  program  and  screen  displays. 
A  single  registration  will  be  made  for 
the  audiovisual  authorship  and  any 
related  computer  program  code  owned 
by  the  same  claimant.  Separate 
registrations  will  not  be  made.  If 
audiovidual  authorship  predominates, 
the  single  registration  should  be  made  in 
Class  PA. 

The  courts  have  not  fully  examined 
the  implications  of  protection  for  screen 


displays  except  in  the  videogame 
context  where  standardization  of  user 
interface  screens  is  not  a  significant 
public  policy  issue.  The  practices 
adopted  today  by  the  Office  should 
facilitate  judicial  consideration  of  the 
relationship  between  computer  program 
code  authorship  and  screen  displays. 

ft  "Nature  of  Authorship"  Description 

The  "nature  of  authorship"  for  a 
computer  program  should  be  described 
in  space  2  of  the  application  form.  An 
applicant  may  give  a  general  description 
such  as  "entire  work"  or  "computer 
program."  This  description  would  cover 
any  copyrightable  authorship  contained 
in  the  computer  program  code  and 
screen  displays,  regardless  of  whether 
identifying  material  for  the  screens  is 
deposited.  An  applicant  may  include  a 
reference  to  the  authorship  in  screen 
displays,  e.g.  "computer  program  code 
and  screen  displays."  Such  a 
designation  would  require  a  deposit  of 
visual  reproductions  showing  sufficient 
copyrightable  authorship  to  support  a 
claim  to  copyright  in  the  screen  display. 

Applicants  should  not  refer  to 
elements  such  as  "menu  screens;" 
"structure,  sequence,  and  organization"; 
layout  or  format;  and  the  like. 

The  Compendium  of  Copyright  Office 
Practices  II,  as  issued  in  1984,  se^  forth 
that  registration  will  not  be  made  for  the 
"algorithm"  of  a  computer  program  or 
the  "formatting."  "functions,"  "logic"  or 
"system  design."  Compendium  II, 
S  325.02(c). 

The  Office  has  a  well-established 
practice  of  refusing  to  register  claims  to 
copyright  in  mere  format  of  text  or 
images;  this  practice  is  based  on  the 
statutory  prohibition  against  copyright 
in  ideas,  systems,  concepts,  or 
discoveries.  17  U.S.C.  102(b).  See  also 
Morrissey  v.  Proctor, 6r  Gamble  Co.,  379 
F.2d  675  (1st  Cir.  1987)  and  Atari  Games 
Corp.  v.  Oman  (unpub.  op..  Civ.  No.  88- 
0021,  D.D.C.  May  25, 1988).  Of  course,  if 
the  screen  display  images  consist  of 
original,  creative  pictorial  expression, 
then  copyright  may  be  claimed  in  that 
expression.  The  courts  will  determine 
the  scope  of  copyright  protection  in 
appropriate  cases. 

7.  Deposit  of  Visual  Reproductions  of 
Computer  Screen  Display 

The  deposit  requirement  for 
registration  of  a  computer  program 
remains  unchanged.  When  the 
authorship  is  described  in  general  terms 
this  deposit  is  sufficient  to  cover  the 
entire  claim,  including  any  copyrightable 
authorship  in  the  screen  displays. 
Deposit  of  identifying  material  related  to 
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the  screens  is  possible  but  not  ordinarily 
reqaned. 

Hovrever,  wh«n  specific  r^erence  to  a 
screen  display  is  induded  in  the 
application,  the  deposit  must  include 
visual  or  audiovisaal  reproductions  of 
the  screen  displays.  Visual 
reproductions  shall  consist  .of  printoots. 
photographs,  drawings  or  a  V^  inch  VHS 
videotape  of  the  screens.  , 

6.  Implementation 

The  Copyright  OfRce  is  not  presently 
proposing  any  changes  in  the 
regulations.  The  basic  policies  of  one 
registration  per  work,  a  single 
registration  for  different  a^thor8hip 
combined  in  a  single  unit  of  publication, 
and  a  single  registratrion  based  on 
predominant  authorship,  are  already 
reflected  in  the  regulations.  The  optional 
deposit  of  visual  or  audiovisual 
reproductions  of  computer  screen 
displays  as  a  supplement  to  the  deposit 
of  other  identifying  material  has  not  yet 
been  incorporated  into  the  deposit 
regulations  because  the  depont 
r^ulations  reflect  minimum 
requirements.  The  regulations  will  be 
modified  at  a  later  time.  Hiis  Notice  of  a 
Policy  Decision  will  inform  the  public  of 
the  registration  and  deposit 
requirements  relating  to  computer 
screen  displays. 

Tbe^k>pyi^t  Office  will  also  moddy 
Corapoidium  Q  of  Copyright  Office 
Practices.  The  examination  and 
registration  td  machine-readable  works 
present  many  unique  issues.  The 
Copyright  believes  it  is  preferable  to 
treat  these  in  detail  in  a  worii  such  as 
the  Compendium  rather  than  in 
regulations  that  are  intended  to  have 
general  apphcability. 

9.  Impact  of  This  Policy  Decision  on  , 
Earlier  Registrations 

The  policies  announced  in  this        | 
corapoter  screen  diiq>lays  decision 
constitate  in  essence  a  confirmation  of 
the  general  te^stratien  policies  first     , 
adopted  in  the  1978  registration  i 

regulations.  Before  opening  this  public 
proceeding.^  the  Office  held  the  general 
view  that  a  sin^e  registration  was 
sufficient  to  protect  the  copyright  in  a 
computer  program,  including  related 
screen  displays,  without  a  specific  claim 
to  screen  display  authorship  on  the 
application  and  writhout  deposit  of 
identifying  material  disclosing  the 
screen  display.  Since  this  decision     j 
confimA  the  validity  (rf  a  nngle 
registration  poHcy,  the  Office  assumes 
that  this  dedsioR  makes  clear  to  the 
public  and  tf)e  courts  oar  view  that 
multiple  claims  are  unnecessary,  and 
indeed  not  appropriate,  to  assert 
copyright  in  the  screen  tfisplays. 


Therefore,  those  past  registrants  who 
made  a  single  registration  for  computer 
program  code  and  screen  displays 
should  be  reassured  that  the 
registrations  are  valid.  The  Office  will 
not  make  a  new  basic  or  supplemental 
registration  in  order  to  allow  a  specific 
claim  in  the  screen  displays  nor  wiU  the 
Office  now  accept  the  deposit  of 
identifying  material  for  the  screens 
because  all  of  the  copyrightable 
authorship  has  already  been  registered. 

In  those  cases  where  separate 
registrations  were  made  for  computer 
program  code  and  the  screen  displays, 
the  registrations  are  also  valid  if.  in  each 
case,  the  registration  is  based  on 
original,  creative  authorship.  In  future, 
in  accordance  with  this  policy  decision, 
the  Office  intends  that  a  single 
registration  should  be  made  for  a  work 
consisting  of  a  computer  program  and 
accompanying  screen  display  that  are 
owned  by  a  single  claimant.  lYie 
registration  class  (literary,  visual  arts,  or 
audiovisual,  for  example]  will  be 
determined  on  the  basis  of  which 
authorship  predominates. 

Dated:  June  3. 1968. 
RiOpkOmaa. 
Register  ofCopyrigiitM. 

Approved  by: 
wmiam  |.  Wdih. 
Acting  Librarian  of  Congress. 
{FR  Doc.  88-13029  Rled  »-«-«8: 8:45  am] 
mLima  code  mio-ot-m 


POSTAL  SERVICE 
39  CFR  Part  111 

Domeetic  Mai  Manual;  IHacaltaneous 
Amendmants 

AOCNCv:  Postal  Service. 
iFInaliule. 


summary:  The  Postal  Service  hereby 
describes  the  numerous  miscellaneous 
revisions  consolidated  in  the 
Transmittal  Letter  for  issue  27  of  fte 
Domestic  Mail  Manual,  which  is 
incorporated  by  reference  in  the  Code  of 
Federal  Regulations,  see  39  CFR  111.1. 

Except  for  the  money  order  restriction, 
which  was  previously  published  in  the 
Federal  Register  and  is  now  revised  and 
retained,  the  revisions  are  minor, 
editorial,  or  clarifying. 
EFFECnVE  date:  June  19. 1988. 
FOn  FUHTMHI  WfOIIMATIOH  COMTACT. 
Paul  J.  Kemp.  (202)  268-2gea 

SWMCMCNTAIIV  MFONMATION:  The 

Domestic  Mail  Manual  has  been 
amended  by  the  publication  of  a 
transmittal  letter  for  issue  27,  dated  June 


19, 1988.  The  text  ef  all  published 
changes  is  filed  wdtk  the  Director  of  the 
Federal  Register.  Subscribers  to  the 
Domesyc  Mafl  Manual  receive  these 
amendments  automaticaUy  from  the 
Government  Printing  Office. 

The  following  excerpt  is  from  the 
Summary  of  Changes-section  of  the 
transmittal  letter  for  issue  27. 

Suaanaiy  of  Changes 

Section  122.31b,  Address  Elements, 
and  122.31,  Return  Address,  are  revised 
to  recommend  that  the  street  and 
number  and  apartment  number,  or  box 
number,  or  general  delivery,  or  rural  or 
highway  coQtract  route  designation  and 
box  number,  be  included  in  the  address 
on  all  mail  matter  whenever  possible 
(Postoi  Bulletin  (PB)  21872,  S-12-88). 

The  following  Exhibits  122.63  are 
updated:  122.63e,  Optional  Area 
Distribution  Center  (ADC}  Labeling  List 
for  Use  with  Presort  First-Class  Mailings 
Only;  122.e3f.  Optional  State 
Distribution  Center  (SDC)  Labeling  List 
for  Mailer  Prepared  Second-Class 
Publications  (Postal  Bulletin  21668,  ♦- 
14-88:  effective  5-7-88):  122.63h, 
Optional  State  Distribution  Center 
(SDC)  Labeling  List  for  Mailer  Prepared 
Third-  and  Fourth-Class  Irregular 
Parcels:  122.63k.  State  Labelmg  List  for 
Mailer  Prepared  Third-  and  Fourth-Class 
Irregular  Parcels:  122.63L  Bulk  Mail 
Center  (BMC)  Labeling  Ust  for  Mailer- 
Prepared  Bulk  Rate  Third-  and  Fourth- 
Class  Machinable  Parcel  Mailings;. 
122.63p,  Originating  Mixed  States 
Labelii^  List  for  Mailer  Prepared 
Second-Class  Publications;  122.63q, 
Ori^nating  Mixed  States  Labeling  List 
for  Mailer  Prepared  Third-Class  Letter 
and  Third-  and  Fourth-Class  Flat  Size 
Mail:  and  122.63r,  Originating  Mixed 
States  Labeling  List  for  Mailer  Prepared 
Third-  and  Fourth-Class  bregular 
Parcels.  The  new  or  changed  listings 
appear  in  bold  type.  Mandatory  date  for 
compliance  with  the  change  from  Glen 
Falls  NY  128  to  Mixed  Albany  120  is  July 
2. 1988.  See  Postal  Bulletin  (TO)  21672, 
5-12-88.  Oianges  in  122.63e  and  122.63q 
that  appear  In  PB  21672. 5-12-88, 
became  mandatory  June  4. 1968. 
Changes  in  Exhibits  122j63h.  k.  1.  p.  q. 
and  r  that  appear  m  PB  21673,  S-19-88. 
become  mandatory  August  27, 1988. 

In  section  123.5,  Sexually  Oriented 
Advertisements,  123.57,  Disposal  of 
Application  for  Listing,  is  revised  to 
delete  the  requirement  that  the  Forms 
2201.  Af^icatioa  for  Listing  Pursuant  to 
39  U.S.C.  3010.  themselves  be  retained 
for  five  years  provided  the  information 
on  the  forms  is  ent«ed  into  a  oqaiputer 
data  bank  where  it  will  be  kept  for  that 
period  of  time. 


\ 


Section  124.55.  Switchblade  and 
Ballistic  Knives.  DMM  124.552  requires 
a  postmaster,  before  making  delivery  of 
a  parcel  containing  switchblade  and 
ballistic  knives,  to  satisfy  himself  that 
the  addressee  is  within  one  of  the 
groups  permitted  to  receive  such  a 
parcel.  However,  previously  DMM 
124;56  prohibited  any  markings  on  a 
parcel  containing  firearms  or 
switchblade  and  ballistic  knives  to' 
indicate  its  contents.  To  resolve  this 
dilemma.  124.552  is  changed  to  require  a 
postmaster  who  has  knowledge  that  a 
parcel  contains  the  above  items,  to 
satisfy  himself  that  the  addressee  is 
permitted  to  receive  the  parcel.  The 
change  imposes  the  same  obligation  on 
the  carrier  responsible  for  delivery  to 
the  addressee.  Changes  are  also  made  to 
124.553  to  clarify  that  a  written 
statement  on  mailability  cannot  be 
required  of  a  mailer  but  only  requested, 
and  only  of  mail  not  sealed  against 
inspection.  Mail  sealed  against 
inspection  cannot  be  detained. 

In  part  154.  Plant  Load  Operations, 
section  154.625a,  Highway 
Transportation  Trailers,  is  revised  to 
provide  that  reimbursement  for  each 
hi^way  transportation  trailer  will  be 
equal  to  the  actual  daily  cost  to  the 
Postal  Service  to  lease  the  trailer,  times 
the  number  of  detention  periods 
determined  per  154.625.  Sections  154.142, 
and  154.143  are  revised  for  language 
consistency  and  154.271  is  revised  to 
update  a  position  title  (PB  21672,  5-12- 
88). 

Sections  490. 690  and  790.  ancillary 
services  for  second-,  third-,  and  fourth- 
class  mail,  are  revised  by  the  addition  of 
a  section  (495,  new  693,  and  795)  to 
clarify  forwarding  and  return  treatment 
instructions  for  pieces  in  these  classes 
of  mail  that  have  mail  of  a  higher  class 
enclosed  or  attached  in  accordance  with 
section  136,  Mixed  Classes  of  Mail  (PB 
21672. 5-12-88).  ^ 

Section  494.  Refunds  for  Duplicate 
Notices,  is  added  to  clarify  Postal 
Service  policy  concerning  the 
circumstances  under  which  fees  will  be 
refunded  for  duplicate  address 
correction  notices  sent  to  publishers  of 
second-class  publications.  Publishers  of 
second-class  publications  may  receive  a 
refund  of  fees  paid  for  duplicate  address 
correction  notices  in  two  types  of 
situations.  First,  for  publishers' 
participating  in  Address  Change  Service 
(ACS),  a  refund  is  authorized  when  a 
publisher  receives  duplicate  tape 
notices.  Second,  a  refund  is  authroized 
for  fees  paid  for  duplicate  notices 
provided  by  a  computerized  Forwarding 
System/Central  Mark-Up  Unit  (CFS/ 
CMU)  on  Forms  3579,  Undeliverable 


Second-.  Third-  and  Fourth-Class 
Matter.  To  be  eligible  for  a  refund  of 
fees,  publishers  must  submit 
documentation  that  substantiates  the 
number  of  duplicate  notices  received 
(PB  21672.  5-12-88). 

In  section  642.13.  Authorization  at 
Additional  Offices,  previous  section 
642.134  has  been  deleted.  No  need  is 
seen  now  to  require  a  mailer  to  submit  a 
sample  copy  of  third-class  material 
being  mailed  at  special  rates  solely 
because  it  is  mailed  bom  an  office 
authorized  pursuant  to  the  procedures  in 
642.13.  Deletion  of  this  reqiurement 
complies  with  642.11  and  642.12. 

Section  642.42,  Record  of  Postage 
Paid,  is  revised  to  state  clearly  that 
mailings  made  at  the  regular  bulk  third- 
class  rates  while  an  application  for 
special  bulk  rates  is  pending  may  be 
eligible  for  a  refund  of  the  difference 
between  the  amount  paid  at  the  regular 
rates  and  the  amount  due  at  the  special 
rates  regardless  of  the  method  used  to 
pay  postage.  Postage  for  such  mailings 
may  be  paid  by  any  means  available  for 
the  payment  of  postage  on  bulk  third- 
class  mailings,  including  permit 
imprints,  precanceled  stamps,  or  meter 
stamps  (PB  21672,  5-12-88). 

Section  694,  Address  Correction  (for 
third-class  mail),  is  revised  to  provide 
post  offices  with  the  option  of  weighing 
large  quantities  of  identical  weight  thinl- 
class  pieces  to  determine  the  number  of 
pieces  subject  to  the  address  correction 
fee,  if  the  pieces  (a)  originate  from  a 
single  mailer,  and  (b)  bear  only  the 
Address  Correction  Requested 
endorsement. 

Section  723.3,  Enclosures  (mailed  with 
bulk  bound  printed  matter]  is  revised  to 
allow  samples  of  merchandise  enclosed 
with  bound  printed  matter  to  be 
identified  as  "free  gifts"  where  it  is  clear 
that  they  are  being  offered  to  the 
addressee  in  a  marketing  effort  to 
encourage  the  sale  of  the  gift  products. 
The  maiketing  effort  may  also  promote 
the  sale  of  bound  printed  matter. 
Samples  of  merchandise  must  comprise 
only  an  incidental  portion  of  each  bound 
printed  matter  mailpieoe  (PB  21672. 5- 
12-88). 

Section  941.  Money  Orders,  is  revised 
to  retain  the  restriction  instituted  in 
August  1987,  that  imposed  a  $10,000  per 
day  limit  on  the  amount  of  money  orders 
one  person  can  purchase.  The  Postal 
Service,  in  cooperation  with  the 
Department  of  the  Treasury,  is 
participating  in  the  broad  federal  effort 
to  curb  illegal  drug  activity  through  all 
reasonable  means,  including  making  it 
more  difficult  to  convert  ("launder")  the 
cash  proceeds  from  drug  sales  into 
apparently  legitimate  financial  accounts 


and  instruments.  The  purchase  limit 
applies  on  a  daily  basis  to  each  postal 
customer  whether  the  purchases  are 
made  at  one  time  or  throughout  the  day, 
regardless  of  Uie  postal  facility  or 
facilities  used:  There  are  no  exceptions 
to  diis  restriction  (PB  21672,  5-12-88). 

Minor,  nonsubstantive  changes 
include:  122.141: 122.142  (title);  122.143: 
149.333d2: 149.343b3;  149.441a4b; 
149.442al:  149.81: 159.431:  296.11:  296.32; 
367.232:  452.1f:  452.2;  464.32b:  492.3: 
622.164:  667.132;  763.22:  767.224. 

List  of  Subiects  in  39  CFR  Part  111 

Postal  Service. 

PART  1 1 1-OENERAL  INFORMATION 
ON  POSTAL  SERVICE 

1.  The  authority  citation  for  39  CFR 
Part  111  continues  to  read  as  follows: 

Authority:  5 U.S.C.  S52(a);  39  US.C.  101. 
401.  403.  404,  3001-3011,  3201-3219.  3403-3406, 
3621.5001. 

2.  In  consideration  of  the  foregoing, 
the  table  at  the  end  of  S  111.3(e)  is 
amended  by  adding  at  the  end  thereof 
the  following: 

§111.3   Amendments  to  the  Domestic  Mail 
ManuaL 


Transmittal 
letter  lor 

isiue 

Dated 

r.  J.I.I 

rvoarai 
ReoMer 

puMnton 

27 

June  19. 1988 

53  FR— 

Frod  Eggleston, 

Assistant  General  Counsel,  Legislative 

Division. 

(FR  Doc.  88-13056  Filed  6-9-68;  8:45  am] 

BNJJNO  CODE  7710-1I-M 


GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Part  101-38 

[FPMR  Temp.  Reg.  G-48,  Supp.  2] 

Federal  Motor  Vehicle  Expenditure 
Control 

aoency:  Federal  Supply  Service,  GSA. 
action:  Temporary  regulation. 

summary:  FPMR  Temp.  Reg.  G-48, 
dated  August  6. 1986.  established  policy, 
procedures,  and  reporting  requirements 
concerning  the  implementation  of  Title 
XV.  Subtitle  C— Federal  Motor  Vehicle 
Expenditure  Control,  Pub.  L  99-272. 
Consoldiated  Omnibus  Budget 
Reconciliation  Act  of  1985.  This 
supplement  extends  the  expiration  dule 


BEST  COPY  AVAILABLE 


of  FPMR  Temp.  Reg.  G-M  until  Jtme  30. 
1990,  unien  sooaer  superseded  or 
canceled.  This  supptement  also 
annouBces  the  availability  of  a 
document  entitled  "Standardized 
Statements  of  Work  for  Fleet 
Management  Services."  which  provides 
additional  guidance  to  agencies  that  are 
required  to  perform  fleet  cost 
comparison  studies  mandated  by  the 
law  and  PPMR  Temp.  Reg.  G-48.  Other 
guidance  documents  pertaining  to  cost 
identification  are  currently  mder 
development  and  will  be  provided  to  the 
affected  agencies  when  completed. 
DATES:  Effective  date:  June  ro,  1968. 

Expiration  date:  June  30. 1990. 

Comment  date:  Comments  must  be 
received  on  or  before  July  15, 1968. 

AOOHCaa:  ConuBoits  should  be 
addressed  to  the  General  Services 
Administration  (FBF).  Washington.  DC 
20406. 

FOR  RMTHCR  INFOflMATION  CONTACT: 
William  T.  Rivers,  Fleet  Management 
Division  (703)  557-8276. 
SUPMCMBn-ARV  WFORMATION:  The 
General  Services  Administration  (GSA) 
has  determined  that  this  is  not  a  major 
rule  for  the  purposes  of  Executive  Oirder 
12291  of  February  17, 1981,  because  it  is 
not  likely  to  result  in  an  annual  effect  on 
the  economy  of  $100  million  or  more:  a 
major  increase  in  costs  to  consumers  or 
others;  or  significant  adverse  effects. 
Therefore,  a  Regulatory  Impact  Analysis 
has  not  been  prepared.  GSA  has  based 
all  administrative  decisions  underlying 
this  rule  on  adequate  information 
concerning  the  need  for,  and  . 

consequences  of,  this  rule;  has  ' 

determined  that  the  potential  benefits  to 
society  from  this  rule  outweigh  the 
iwtential  costs  and  has  maximized  the  t 
net  benefits;  and  has  chosen  the 
alternative  approadi  involving  the  least 
net  cost  to  society. 

List  of  Subjects  in  41 CFR  Part  101-M 

Government  property  management. 
Motor  vehicles. 

Autliarily:  Sec.  20S(c),  63  SUt  390: 40 
U.&C  486(c). 

In  41  CFR  Chapter  101.  the  following 
temporary  regulation  is  added  to  the 
appendix  at  the  end  of  Subchapter  G  to 
read  as  follows:  i 

Fadarai  Property 
TainpoiMy 


G-41. 

MaylXISBB. 

To:  Heads  of  Federal  agencies. 

Subfect  Federal  motor  Tehide  expenditure 

oontroL 

1.  Ptirpoee.  This  aopplemenl  sxtands  tin 
expintion  dale  of  FFMR  Tenpoiary 
Regulation  G-48.  It  also  advteca  affected 
asendes  of  the  availability  of  additional 


guidance  for  the  perfonnaace  of  motor 
veliide  oost  ooioparisoa  studies. 

2.  Effective  date.  This  supplement  is 
effective  upon  pubiicatioo  in  the  Federal 
Register. 

X  Expiration  date.  This  supplement  expires 
lune  30, 1990,  unless  sooner  superseded  or 
canceled. 

4.  BackgroQitd.  FFMR  Temp.  Reg.  G-48, 
dated  August  6, 1886,  implemented  the 
provisiona  of  Title  XV.  Subtitle  C— Federal 
Motor  Vehicle  Expenditure  Control,  Pub.  L 
99-272,  Consolidated  OmnilMis  Budget 
Reconciliatioo  Act  of  1965.  The  law  and  the 
regulation  require  agencies  which  operate  300 
or  more  motor  vehidea  to  take  several 
actions  regarding  their  motor  vehide 
operations  and  activities.  Guidance  for  some 
of  those  required  actions  is  still  being 
devloped.  It  is  expeded  that  completion  of  all 
required  actions  by  die  affected  agendes  may 
take  up  to  2  years.  Therefore,  it  is  neceseaiy 
to  extend  the  expiration  date  until  ]ime  30, 
1990. 

5.  ExpkmatioB  ofchanget. 

a.  The  expiratioa  date  in  par.  3  of  FFMR 
Temp.  Reg.  G-48  is  reviaed  to  June  30.  ISOa 

b.  Agendes  subject  to  FPMR  Temp.  Reg.  G- 
48  are  required  to  perform  comprehensive 
and  detailed  studies  comparing  the  cost  of 
their  motor  vehide  fleet  operations  with 
other  alternatives.  An  accurate  statement  of 
work  (SOW)  is  needed  for  those  agendes  to 
prepare  a  solicitation  for  their  fleet  needs  and 
perfonn  valid  cost  comparisons,  To  assist  the 
agendes  in  developiiig  their  SOWs.  GSA 
awarded  a  consultant  coofract  for  developing 
a  standardized  SOW  for  each  of  the  basic 
fleet  management  functions.  The  contractor 
was  required  to  consider  both  the 
Government's  program  needs  and  the 
capabilities  of  the  private  sector  so  that 
commercial  competition  would  be  fostered  as 
much  as  possible,  Tlie  final  product  of  that 
contrad  is  a  document  entitled 
"Standar«fised  Statements  of  Woik  for  Fleet 
Management  Services."  Copies  of  that 
document  have  been  furnished  to  the 
designated  8eet  managers  of  the  affected 
agendes.  Use  of  the  standardised  SOW  by 
those  agendes  is  optiooaL 

(1)  The  contractor-provided  SOW  is 
generic  in  nature.  Using  agencies  may  tailor 
the  SOW  to  meet  their  spedfic  fleet  needs. 
The  SOW  is  intended  to  provide  guidance 
and  to  serve  as  a  builcBng  block  for  an 
agency  solicitation.  The  initiating  agency's 
oontracting  officer  and  motor  vehide 
management  staff  must  make  all  final 
dedsions  regarding  the  format,  scope,  wid 
spedfic  dsuses  to  be  used  in  their  sdidaUon. 

(2)  Additional  guidance  concemteg  cost 
elements  to  be  considered  for  the 
performance  of  the  cost  comparison  studies, 
as  well  as  for  the  establishment  and 
operation  of  cost  accounting  systems,  is  also 
being  developed.  As  those  documents  are 
completed,  copies  will  be  provided 
automaticaUy  to  the  affected  agendes. 

&  Agency  commentB.  Conmients  or 
inquiries  ooncatning  the  impact  of  tfiis 
regnlatian  should  tte  subnltted  ts  tlie  General 
Services  Administration  (FBF),  Wa^agton. 
DC  20408,  not  later  dian  July  15, 1988.  for 


considetatioB  and  poosibte  iacotporation  into 
a  pennanent  regulation. 

John  AMsnoB. 

Actii^  Admittittmtor  of  Genenri  Servicet. 

[FR  Doc.  88-13040  Piled  8-8-88;  8:45  am) 


DEPARTMENT  OF  TItANSPORTATION 

Coast  Qmrtf 

46  CFR  Parts  10  and  15 

[COO  87-017] 

Asslstancs  ToDvfcifl  Ucansss; 
CoTTSCtion 

agency:  Coast  Guard.  DOT. 

ACnOM:  Final  mle;  correction^ 

SUMMANnr:  The  Coast  Guard  is 
correcting  an  error  in  the  preamble 
previously  published  in  the  Federal 
Register  May  24. 1968  (S3  FR  18559). 


FOa  RNtTHBt  WPOailATlOW  CONTACT: 
Lcdr.  G.  R.  Kaminrid.  Office  of  Marine 
Safety,  Security,  and  Environmental 
Protection  (G-MVP).  Phone  (202)  267- 
0218. 

SUPPtEMCNTARV  MTORMATION:  This 
notice  corrects  a  citation  in  the 
preamble  which  appeared  in  the  Federal 
Re^er  on  May  24. 1988  (53  FR  18559). 
On  page  18562.  column  1.  paragraph  4. 
the  last  sentence  is  corrected  to  read: 
The  OMB  approval  numbers  are  listed  in 
46  CFR  10.107. 

Dated:  June  3, 1968. 
)D.Spae. 

RamAdmimI,  US.  Coast  Guard  Chief.  Office 
of  Marine  Safety,  Security  and  Environmental 
Protection. 

[FR  Doc.  88-13027  Filed  8-«-8B;  8:45  amj 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart97 

[FCC88-16S1 

Amataur  Radio  Ssrvlcat  Anandmant  of 
ttia  Amataur  Sarvica  Rulas  To  Changa 
uia  raanoncanon  riubaiNaa  tot 
Amataur  Stations  Opanrtad  by  Allans 
noNNng  nauprocai  rai  iinib 

AOnev:  Federal  Comaaunicatians 

Commission. 

action:  Rule  amendaient 


fi  Hie  rule  uneodment  adopted 
herein  requires  that  stations  operat»d  by 
aliens  under  reciprocal  permits  shall 


transmit  the  alien's  home  caU  sign, 
preceded  by  the  appropriate  letter- 
numeral  designating  the  station  location, 
separated  by  the  slant  mark  "/"  or  by 
the  word  "stroke"  or  "slash"  during 
radiotelephone  operations.  The  rule 
change  is  necessary  in  order  to  conform 
to  the  internationally  recognized  format. 
The  effect  of  the  amendment  is 
uniformity  in  station  identification  by  . 
aliens. 

EFFECTn^  date:  July  18. 1988. 
ADDRESS:  Federal  Communications 
Commission.  1919  M  Street  NW.. 
Washington.  DC  20554. 
FOa  FtmTHER  INFOflMATKM  CONTACT: 
Maurice  J.  DePont,  Federal 
Communications  Commission. 
Washington.  DC  20554.  (202)  632-4964. 
8UPKEMENTARV  tNTORMATION: . 

Order 

Adopted:  May  9. 19e& 
Released:  May  24,  lOSa 

By  the  Commission: 

In  the  matter  of  Amendment  of  i  97.313  of 
the  Commission's  Rules  Concerning 
Identification  Procedure  for  Amateur  Stations 
Operating  Under  a  Redprocal  Permit 

1.  On  May  14. 1967,  The  American 
Radio  Relay  League,  Inc.  (ARRL)  filed  a 
petition  to  amend  S  97.313  of  the 
Commission's  Rules.  47  CFR  97.313. 
ARRL  proposes  that  the  order  in  which 
the  information  is  given  in  the  station 
identification  procedure  for  {unateur 
stations  operated  by  aliens  under 
reciprocal  permits  be  reversed. 
Currently,  the  rules  require  that  the  call 
sign  issued  by  the  alien's  country  be 
transmitted  first,  followed  by  the  United 
States  prefix  letter  and  station  location. 
ARRL  states  that  its  request  is  based  on 
an  International  Amateur  Radio  Union 
(lARU)  resolution  to  standardize  call 
sign  identification  for  stations  operating 
under  reciprocal  agreements. 
Additionally.  ARRL  indicates  that  the 
United  Kingdom.  France,  the  Federal 
Republic  of  Germany  and  Switzerland 
have  abeady  implemented  the  lARU 
recommended  standard. 

2.  We  agree  with  ARRL  tiiat  it  is  in  the 
public  interest  to  conform  amateur 
station  identification  procedures  to  the 
LARU  reconynended  standard.  This 
minor  change  in  procedure  will  have  no 
adverse  impact  on  the  amateur 
community,  and.  in  fact,  will  conform 
oxir  Rules  to  the  internationally 
recognized  format  Therefore,  we  are 
amending  1 97.313  as  requested  by 
ARRL  In  addition,  this  Order  authorizes 
thrChief,  Private  Radio  Bureau  to 
amend  the  amateur  service  rules  to   ' 
require  the  same  station  identification 
procedure  for  Canadian  amateur 


stations  operating  hi  the  United  States, 
if  the  existing  bilateral  agreement  with 
Canada  is  revised  to  permit  such 
procedure.  See  the  Convention  Between 
the  United  States  and  Canada  Relating 
to  the  Operation  by  Citizens  of  Either 
Country  of  Certain  Radio  Equipment  or 
Stations  in  tiie  Other  Country  rr.I.A.S. 
No.  2508). 

3.  In  accordance  with  section  605  of 
the  Regulatory  Flexibility  Act  of  1980,  5 
U.S.C.  605,  the  Commission  certifies  that 
this  rule  amendment  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  such  entities  may  not  use  the 
amateur  radio  service  for  commercial 
radiocommunications.  See  §  97.3(b]  of 
the  Commission's  Rules,  47  CFR  97.3(b). 

4.  The  amendment  contained  herein 
has  been  analyzed  with  respect  to  the 
Paperwork  Reduction  Act  of  1980  and 
found  to  contain  no  new  or  modified 
form,  information  collection  and/or 
record  keeping,  labeling,  disclosure  or 
record  retention  requirements;  and  will 
not  increase  or  decrease  burden  hours 
imposed  on  thepublia 

5.  Because  the  substantive  change  in 
the  rules  made  herein  is  of  minor  effect 
involving  merely  a  reversal  of  the  order 
in  which  station  identification 
information  is  given,  we  find  good  cause 
to  dispense  with  the  prior  notice  and 
comment  procedure  of  the 
Administrative  Procedure  Act  See 
section  553(b](B)  of  the  Administrative 
Procedure  Act  5  U.S.C.  553(b)(B). 

6.  In  view  of  the  foregoing.  It  is 
ordered,  pursuant  to  the  authority 
contained  in  47  U.S.C.  154(1)  and  303(r), 
that  the  petition  olARRL  is  granted  and 
Part  97  of  the  Commission's  Rules  Is 
amended  us  set  forth  below,  effective 
July  18. 1966. 

7.  A  copy  of  diis  Order  will  be 
forwarded  to  the  Chief  Counsd  for 
Advocacy  of  the  Small  Business 
Administration. 

List  of  Subjects  in  47  CFR  Part  87 

Aliens,  Call  Signs.  Amateur  radio. 
Radio. 

Federal  Communications  Commission. 
H.  Walker  Feaster  m. 
Acting  Secretary., 

Appenchx 

Part  97  of  Chapter  I  of  Title  47  of  the 
Code  of  Federal  Regulations  is 
amended,  as  follows: 

PART97-[AMENDEO] 

1.  The  authority  citation  for  Part  97 
continues  to  read,  as  follows: 

Anthority:  48  Stat.  1068. 1082.  as  amended: 
47  U.S.C  154, 303.  Interpret  or  apply  48  SUt 


1064-1088. 1081-1106.  as  amended  47  U.8JC. 
151-155, 301-609.  unless  otherwise  noted. 

2.  Section  97.313  is  revised  to  read  as 
follows: 

197.313   StMion  idanOfteallon. 

When  the  station  is  operated  under  a 
reciprocal  permit  the  call  sign 
transmitted  in  the  identification 
procedure  must  be  that  issued  to  the 
station  by  the  licensing  country, 
preceded  by  the  appropriate  letter- 
numeral  designating  the  station  locatioa. 
separated  by  the  slant  mark  -/-  or  by    "^ 
the  word  "stroke"  or  "slash"  durhig 
radiotelephone  operations.  At  least  once 
during  each  intercoimnunicatian,  the 
identification  announcement  must 
include  the  geographical  location  as 
nearly  as  possible  by  dty  and  state, 
commonwealth  or  possession,  stated  in 
the  English  language. 

(FR  Doa  88-12833  Filed  6-»>88;  8:45  ao4 
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GENERAL  SERVICES 
ADMINISTRATION 

48  CFR  Part  519 

[Acqulanion  dr.  AC-87-3,  Supp.  11 

Monitoring  Contractor  Complanca 
With  Subcontractins  Plana 

aoencv:  Office  of  Acquisition  Policy. 

tSSA. 

action:  Temporary  regulation. 


r.  This  suf^Iement  to  tiie 
General  Services  Administration 
Acquisition  Regulation,  Acquisition 
Circular  AC-87-3  extends  the  expiration 
date  to  June  16. 1989.  The  faitended  effect 
is  to  extend  the  pobdes  and  procednres 
established  in  AC-87-3,  which  revised 
Part  518  of  the  regulation  to  jnovide 
uniform  procedures  for  monitoring 
contractor  compHance  with 
subcontracting  plans  and  for  reporting 
actions  under  section  211  of  Pub.  L  95- 
507. 

dates: 

Effective  date:  June  17. 1988. 
Expiration  date:  June  16. 1989. 
FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Shirley  Scott  Office  of  GSA 
Acquisition  Policy  and  Regulations, 
(VP).  (202)  523-4765. 
SUPPLEMENTARY  INFORMATION:  This  rule 

was  not  published  for  public  comment 
because  it  has  no  impact  beyond  the 
internal  operations  of  the  agency.  The 
Director,  Office  of  Management  and 
Budget  (OMB).  by  memorandtun  dated 
December  14, 1084.  exempted  certain 
agency  procurement  regulations  from 
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Executive  Order  12291.  The  exemption 
applies  to  this  rule.  The  General 
Services  Administration  certiftes  that 
this  document  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.) 
because  it  relates  to  the  internal      ' 
operations  of  the  agency.  Therefore,  no 
regulatory  flexibility  analysis  has  been 
prepared.  The  rule  does  not  contain 
information  collection  requirements 
which  require  the  approval  of  OMB 
under  the  Paperwork  Reduction  Act  (44 
V.S.C.33netseq.). 

List  of  Subjects  in  48  CFR  Part  519 

Government  procurement  1 

PART  519-{  AMENDED] 

1.  The  authority  citation  for  48  CFR 
Part  519  continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c). 

2. 48  CFR  Part  519  is  amended  by  the 
following  supplement  to  Acquisition 
Circular  AC-87-3.  | 

GENERAL  SERVICES  AOKONISTRATiON 
ACQUISITION  REGULATION 
ACQUISITION  CIRCULAR  AC-87-3; 
SUPPLEMENT  1 

May  31, 19B8. 

To:  AH  GSA  contracting  activities. 

Subject  Monitoring  contractor  compHaace 

with  subcontracting  plans. 

1.  Purpose.  This  supplemert  extends  the 
expiration  date  of  the  General  Services' 
Administration  Acquisition  Regulation  ; 
(GSAR)  Acquisition  Circular  AC-87-3. 

Z  Effective  date.  June  17. 1968. 

3.  Expiration  date.  Acquisition  Circular 
AC-a7-3  and  this  supplement  will  expire  on 
lune  16. 1969,  unless  cancele^arlier. 
Patrick  A.  Szervo.  I 

Associate  Administrator  for  Acquisition 
Policy. 

.  [FR  Doc  88-13039  Filed  6-0-88:  8:45  am) 
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Proposed  Rules 
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Vol.  S3,  No.  112 
«  Friday,  ]une  10.  1988 


This  section  of  the  FEDERAL  REGtSTB) 
contains  noioas  to  the  puMc  of  the 
proposed  issuance  o(  niles  and 
reguMons.  The  purpose  of  these  noSpes. 
is  to  give  inteiestod  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  ttie  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
AgrfcuMural  M«tetir«  SanriM 

7  CFR  Parts  1001, 1002,  and  1004 

[Dodwt  Noa.  MIO-U-AO,  AO-71-A77  and 
AO-160-ASS;  AM8-8S-105] 

Milk  In  the  New  England,  New  York- 


MartoHng  Areas;  Notte*  of  HMring  on 
Proposed  Aiiiendmsnla  to  TsntaMv 
Marketing  AQreeaMnt  and  Ordaf 

AOENCv:  Agricultural  MaiketiBg  S^vice. 
USDA. 

action:  Notice  of  public  hearing  on 
proposed  rulemaking. 


R  This  hearing  is  beics  held  tQ 
consider  pnqKwals  to  amend  the  New 
England,  New  York-New  Jersey  and 
MkUle  Atlantic  Fedeni  milk  orders. 
One  group  (rf  pnqposals  would  establish 
the  same  dassificatiaa  sdieme  and  finid 
milk  products  definition  ando'  aD  three 
orders.  Proponents  claim  that  these 
changes  are  necessary  to  assure  that 
regulated  handlers  operating  diroaghout  - 
the  regicm  will  pay  the  same  price  for 
milk  iMcd  in  die  same  manner  under  the 
respective  orders.  Anotfier  proposal 
wotdd  refdace  die  inesent  seasonal 
"take-out/pay-back"  plan  for  pajdng 
producers  with  a  seasonal  base-excess 
payment  plan  under  the  New  Eta^and 
and  New  York-New  Jersey  otdeis. 
Proponents  contend  that  the  current 
seasonal  payment  plan  does  not  provide 
an  appropriate  incentive  to  producers  to 
level  out  aeas(»al  Hoctaations  in  their 
milk  production  patterns. 

Other  proposals  sabndtted  that  will  be 
considwed  at  the  bearng  deal  with  cnly 
an  individual  order.  One  of  the 
proposals  that  will  be  heard  at  the 
hearing  would  reimburse  New  York- 
New  Jersey  handlers  for  sfHoe  of  the 
extra  costs  involved  in  supplying  Class  I 
milk  to  ftew  Yoric  Q^  metropolitan 
handlers.  Still  other  prc^iosals  would 
increase  tran^KMlation  differentials 


under  the  New  York-New  Jersey  order 
which  is  needed,  according  to 
proponents,  to  offset  rising  costs  of 
transporting  milk. 

Other  proposals  that  will  be 
considered,  most  of  which  are  technical 
in  nature,  related  to  shipping 
requirements  for  plants  and  bulk  tank 
units,  how  much  milk  may  be  moved  off 
the  market  and  still  be  priced  under  the 
order  and  the  location  at  which  such 
milk  is  priced  and  the  dates  when 
handlers  are  required  to  pay  prodocers. 
DATES:  The  hearing  will  convene  at  1:30 
p.m.  local  time,  on  June  27, 1988,  and  at 
1:30  p.m.  local  time  on  July  11, 1988. 
AOORCSSES:  The  hearing  will  be  held  at 
the  Holiday  Inn-Fairgrounds.  State  Fair 
Boulevard  &  FarreQ  Road  (New  York 
State  Thruway— Exit  39).  Syracuse,  New 
York  13209,  (315)  457-«700,  on  June  27. 
1988k  and  at  the  Center  of  New 
Hampshire-Holiday  Iiuu  700  Elm  Street. 
Manchester,  New  Hampshire  03101. 
(603)  825-1000,  on  July  11, 1988. 
FOR  nmTHBI  MKNIMATIOM  COMTACR 
Maurice  M.  Martin,  Marketing 
Specialist.  USDA/AMS/Dairy  Division, 
Order  Fommlation  Branch.  Room  2968, 
South  Building.  P.O.  Box  96456. 
Washington.  DC  2000d-6456.  (202)  447- 
7311. 

SUPPUEMBITAIIV  IKTOmiATIOM:  This 
administrative  action  is  governed  by  the 
provisicms  of  sections  556  and  557  c^ 
Title  5  of  the  United  States  Code  and. 
therefore,  is  excluded  friHn  the 
requiremoits  of  Executive  OiUer  12291. 

Notice  is  hereby  given  of  a  public 
hearing  to  be  hdd  at  the  Holiday  fam- 
Fairgrounds,  State  Fair  Bcmlevard  ft 
Farrell  Road  (New  York  State 
Thruway— Exit  30).  Syracuse.  New  York 
13209,  beginning  at  1:30  pjn.  local  time, 
on  June  27. 1968.  with  an  additional 
session  also  to  be  held  at  the  Center  of 
New  Hanqwhire-HoBday  Inn,  700  Elm 
Street.  Mandiester.  New  Hampshire 
03101.  be^nning  at  1:30  pjn.  local  time, 
on  July  11. 1988,  with  respect  to 
proposed  amendments  to  the  tentative 
marketing  agreement  and  to  the  order 
regulating  the  handling  oi  milk  m  the 
New  England.  New  Yock-New  Jersey 
and  Middle  Atlantic  marketing  areas. 

The  hearing  is  called  pursuant  to  the 
provisitHis  of  the  Agricultural  Mariieting 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  and  the  applicable  rules 
of  practice  and  procedure  governing  the 
formidation  of  marketing  agreements 
and  marketing  orders  (7  CFR  Part  900). 


The  purpose  of  the  hearing  is  to 
receive  evidence  with  respect  to  the 
economic  and  marketing  conditions 
which  relate  to  the  iHoposed 
amendments,  hereiitafter  set  forth,  and 
any  appropriate  modifications  thereot 
to  the  tentative  marketing  agreements 
and  to  the  orders. 

Actions  under  the  Federal  milk  order 
program  are  sub)ect  to  the  "Regulatory 
Flexibility  Act"  (Pub.  L  96-354).  This 
Act  seeks  to  ensure  that,  within  the 
statutory  authority  of  a  program,  the 
regulatory  and  information  requirement^ 
are  tailored  to  the  size  and  nature  of 
small  businesses.  For  the  purpose  of  the 
Federal  order  program,  a  small  business 
will  be  considered  as  one  which  is 
independently  owned  and  operated  and 
which  is  not  dominant  in  its  field  of 
operation.  Most  parties  subject  to  a  milk 
order  are  considered  as  a  small 
business.  Accordingly,  interested  parties 
are  invited  to  present  evidence  on  the 
probable  regulatory  and  informational 
impact  of  the  hearing  proposals  on  small 
businesses.  Also,  parties  may  suggest 
modifications  of  these  proposals  for  the 
purpose  of  tailoring  their  applicability  to 
small  businesses. 

List  of  Subjects  in  7  CFR  Parts  1001, 1062 
and  1004 

Milk  marketing  orders.  Milk  Dairy 
products. 

The  authority  citation  for  7  CFR  Parts 
1001, 1002  and  1004  continues  to  read  as 
follows: 

Authority:  Sees.  1-19. 48  Stat.  31,  as 
amended;  7  U.S.C.  601-674. 

The  proposed  amendments,  as  set 
forih  below,  have  not  received  the 
approval  of  the  Secretary  pf  Agriculture. 

Proposals  That  Would  Amend  All  Thiea 
Orders 

Proposed  by  Agri-Mark,  Dairy  lea 
Cooperative,  Inc..  Eastern  Milk 
Producers  Cooperative  Association,  and 
Pennmarva  Dairymen 's  Federation 

Proposal  Na  1 

This  proposal  would  provide  tot  a 
uniform  "Fluid  milk  product"  definition 
by  revising  SS  1001.17, 1002.15  and 
1004.15  in  their  entirety^^o'^ead  as 
follows: 


I 
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Section  100117  (and  the  same  for 
§§  10C2.15  and  1004.15)  Fluid  milk 
product 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  "fluid  mili  product" 
means  all  skim  milk  and  butterfat  in  the 
form  of  milk,  skim  milk,  lowfat  milk, 
milk  drinks,  buttermilk,  filled  milk,  any 
mixture  of  cream,  milk  or  skim  miUc 
containing  less  than  10%  butterfat. 
milkshake  and  ice  milk  mixes  containing 
less  than  20  percent  total  solids  and  any 
such  products  that  are  flavored, 
cultured,  modified  with  added  nonfat 
milk  solids,  concentrated  (if  in 
consumer-type  packages),  or 
reconstituted. 

(b)  The  term  "fluid  milk  product"  riiail 
not  include: 

(1)  Evaporated  or  condensed  milk 
(plain  or  sweetened],  evaporated  or 
condensed  skim  milk  (plain  or 
sweetened),  whey,  eggnog,  yogurt 
milkshake  and  ice  milk  mixes  (or  bases) 
containing  20  percent  or  more  total 
soUds.  frozen  desserts,  frozen  dessert 
mixes,  pancake  mixes,  buttermilk  biscuit 
mixes,  whipped  topping  mixtures, 
formulas  especially  prepared  for  infant 
feeding  or  dietary  use  that  are  packaged 
in  hermetically  sealed  glass  or  all-metal 
containers,  or  aseptically  packaged  and 
hermetically  sealed  in  foil-lined  paper 
containers,  any  product  which  contains 
6  percent  or  more  nonmilk  fat  (or  oil), 
and  any  product  that  contains  by  weight 
less  than  6.5  percent  nonfat  milk  solids; 
and 

(2)  The  quantity  of  skim  milk  in  any 
modified  product  specified  in  paragraph 
(a)  of  this  section  that  is  in  excess  of  the  ' 
quantity  of  skim  milk  in  an  equal  volume 
of  an  unmodified  product  of  the  same 
nature  and  butterfat  content 

Proposed  By  Agri-Mark  and  Eastern 
Milk  Producers  Cooperative 
Association: 

Proposal  No.  2 

This  proposal  would  provide  for  a 
uniform  "Fluid  cream  product" 
definition  by  revising  S§  1001.18  and 
1004.16  and  adding  a  new  {  1002.15a  4o 
read  as  follows: 

Section  1001. 18  (the  same  for  §§  1002A5a 
and  1004.16)  Fluid  cream  product     j  .. 

"Fluid  cream  product"  means  cream 
(including  aerated  cream  and  sterilized 
cream)  or  any  mixture  (including  a 
cultured  mixture)  of  cream  and  milk  or 
skim  milk  containing  not  less  than  10 
percent  butterfat.  The  term  also  includes 
sour  cream,  frozen  cream,  fortified 
cream,  reconstituted  cream  and  any 
mixture  of  biilk  or  skimmed  milk  and 
cream  containing  10  percent  or  more 


butterfat  with  or  without  the  addition  of 
other  in^^dients. 

Proposal  No.  3 

This  proposal  would  provide  for  a 
uniform  "Classes  of  utilization"  section 
by  revising  S§  1001.40. 1002.41  and 

1004.40  to  read  as  follows: 

Section  1001.40  (and  the  same  for 

1002.41  and  1004.40)  Classes  of 
utilization. 


(a)  (and  (b)  for  S  1002.41)  Class  I  milk. 
(conforming  changes  only). 

(b)  ((c)  for  §  1002.41)  Class  11  milk 
Except  es  provided  in  paragraph  (c)  ((d) 
for  S  1002.41]  of  this  section.  Class  II 
milk  shall  include  all  skim  milk  and 
butterfat 

(1)  Disposed  of  in  the  form  of  a  fluid 
cream  product  eggnog,  yogurt,  and  any 
product  containing  8  percent  or  more 
nonmilk  fat  (or  oil)  that  resembles  a 
fluid  cream  product  eggnog.  or  yogurt 
except  as  otherwise  provided  in 
paragraph  (c)  ((d)  for  i  1002.41)  of  this 
section; 

(2)  In  packaged  inventory  at  the  end 
of  the  month  of  products  specified  in 
paragraph  (b)(1)  ((c)(1)  for  {  1002.41)  of 
this  section; 

(3)  In  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  to 
any  commercial  food  processing 
establishment  (other  than  a  milk  or 
filled  milk  plant)  at  which  food  products 
(other  than  milk  products  and  filled 
milk]  are  processed  and  from  which 
there  is  no  disposition  of  fluid  milk 
products  or  fluid  cream  products  other 
than  those  received  in  consumer-type 
packages;  and 

(4)  Used  to  produce: 

(i)  Sour  cream,  sour  cream  products 
(e.g.  dk)8); 

(ii)  Plastic  cream,  frozen  cream,  and 
anhydrous  milkfat 

(iii)  Cottage  cheese  (all  forms): 

(iv)  Milkshake  and  ice  milk  mixes  (or 
bases)  containing  20  percent  or  more 
total  solids,  ftozea  desserts  end  frozen 
dessert  mixes. 

(v)  Any  concentrated  milk  product  in 
bulk  form  other  than  that  specified  in 
paragraph  (c)  ((d)  for  S  1002.41)  of  this 
section; 

(vi)  Custards,  puddings,  pancake 
mixes,  and  buttermilk  biscuit  mixes;  and 

(vii)  Formulas  especially  prepared  for 
infant  feeding  or  dietary  use  that  are 
packaged  in  hermetically  sealed  glass  or 
all-metal  container^,  or  aseptically 
packaged  and  hermetically  sealed  in 
foil-lined  paper  containers. 

(c)  ((d)  for  \  1002.41)  Class  in  milk 
Class  ni  milk  shall  include  all  skim  milk 
and  butterfat: 

(1)  Used  to  produce: 


(i)  Cheese,  other  than  cottage  cheese 
in  any  form; 

(ii)  Butter. 

(iii)  Any  milk  product  in  dry  form; 

(iv)  Any  concentrated  milk  product  in 
bulk  form  that  is  used  to  produce  Class 
in  products; 

(v)  Evaporated  milk  or  condensed 
milk  (plain  or  sweetened)  in  a 
consamer-t>'pe  package  and  evaporated 
or  condensed  skim  milk  (plain  or 
sweetened)  in.  a  con8umer-t]rpe  package; 
and 

(vi)  Any  other  dairy  product  not 
otherwise  specified  in  this  section. 

(2)  In  inventory  at  the  end  of  the 
month  of  fluid  milk  products  in  bulk  or 
packaged  form,  and  products  specified 
in  paragraph  (b)(1)  ((c)(1)  for  §  1002.41) 
of  this  section  in  bulk  form; 

(3)  In  fluid  milk  products,  and 
products  specified  in  paragraph  (b)(1) 
((c)(1)  for  S  1002.41)  of  this  secdon  that 
are  disposed  of  by  a  handler  for  animal 
feed; 

(4)  In  fluid  milk  products  and  products 
specified  in  paragraph  (b)(1)  (c)(1)  for 

S  1002.41)  of  this  section  that  are 
dumped  by  a  handler  if  the  market 
administrator  is  notified  of  such 
dumping  in  advance  and  is  given  the 
opportimity  to  verify  such  disposition; 

(5)  In  skim  milk  in  any  modified  fluid 
milk  product  that  is  in  excess  of  the 
quantity  of  skim  milk  in  such  product 
diat  was  included  within  the  fluiid  milk 
product  definition  (of  the  respective 
order). 

(d)  In  shrinkage  assigned  pursuant  (to 
the  respective  onler)  to  the  receipts  ' 
(specified  in  the  appropriate  assignment 
section  of  the  respective  order). 

Proposal  No.  4 

This  proposal  would  provide  for  a 
uniform  "Class  II  price"  by  adding  to 
\%  1001.6a  1002.50a  and  1004.50  a  new 
paragraph  (b)  ((c)  for  8 1001.50a) 
defiling  the  price  for  Class  II  milk  and 
redesignating  paragraph  (b)  as  (c) 
defining  the  price  for  Class  in  milk 
(except  in  9 1002.50a  redesignate  (c)  as 
(d))  to  read  as  follows:  f  1001.50  (and 
the  same  for  SS  1002.50a  and  1004.50^ 
Class  prices. 
•       •       *   .    •  ,     < 

(b)  ((c)  for  10d2^56a)  Class  II  price.  A 
tentative  Class  n  price  riiall  be 
computed,by  the  Director  of  the  Dairy 
Division  and  transmitted  to  the  market 
administrator  on  or  before  the  15th  day 
of  the  preceding  month.  The'tentative 
Class  U  price  shall  be  the  basic  Class  II 
formula  price  computed  pwviiant  to 
S 1 1001.51a,  1002.50b,  and  1004.51a 
respectively  (as  proposed)  for  the  month, 
plus  the  amount  that  the  value  computed 
pursuant  to  para^aph  (b)(1)  ((c)  (1)  tor 


10O2.SOa)  of  this  section  exceeds  the 
value  computed  pursuant  to  paragraph 
(b)(2)  ((c)(2)  for  S  1002.50a)  of  this 
section,  except  that  in  no  event  shall  the 
final  Class  II  price  be  less  than  the  Class 
III  price. 

(1)  Determine  for  the  most  recent  12- 
month  period  the  simple  average 
(rounded  to  the  nearest  cent)  of  the 
basic  formula  prices  computed  pursuant 
to  (§§  1001.51, 1002.50,  and  1004.51 
respectively)  and  add  10  cents;  and 

(2)  Determine  for  the  same  12-month 
period  as  specified  in  paragraph  (b)(1) 
((c)(1)  for  §  1002.50a)  of  this  section  the 
simple  average  (rounded  to  the  nearest 
cent)  of  the  basic  Class  II  formula  prices 
computed  (as  proposed  below).. 


Proposed  by  Pennmarva  Dairymen 's 
Federation 

Proposal  No.  5 

In  S§  1001.40, 1002.41  and  1004.40 
revise  paragraph  (b)  ((c)  for  §  1002.41)  so 
as  to  uniformly  classify  all  skim  milk 
and  butterfat  required  to  be  reported  by 
a  handler  pursuant  to  the  respective 
order  as  follows: 

Section  1001.40  (and  the  same  for 
§§  1002.41  and  1004.40)  Classes  of 
utilization. 


(b).  ((c)  for  §  1002.41)  Class  II  milk 
Except  as  provided  in  paragraph  (c)  ((d) 
for  S  1002.41)  of  this  section,  Class  II 
milk  shall  include  all  skim  milk  and 
butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluic( 
cream  product  eggnog,  yogurt,  and  any 
product  containing  6  percent  or  more 
qonmilk  fat  (or  oil]  that  resembles  a 
flmd  cream  product,  eggnog.  or  yogurt, 
except  as  otherwise  provided  in 
paragraph  (c)  ((d)  for  S  1002.41)  of  this 
section; 

(2)  In  packaged  inventory  at  the  end 
of  the  month  of  products  specified  in 
para^aph  (b)(1)  ((c)(1)  for  S  1002.41)  of 
this  section; 

(3)  In  bulk  fluid  milk  products-and 
bulk  fluid  cream  products  disposed  to 
any  commercial  food  processing 
establishment  (other  than  a  milk  or 
filled  milk  plant]  at  which  food  products 
(other  than  milk  products  and  filled 
milk)  are  processed  and  bom  whidi 
there  is  no  disposition  of  fluid  milk 
products  or  fluid  cream  products  other 
than  those  received  in  constmier-type 
packages;  and 

(4)  Used  to  produce: 

(i)  Sour  cream,  sour  cream  products 
(e.g.  dips)! 

(ii)  Plastic  cream,  frozen  cream,  and 
anhydrous  milkfat; 


(iii)  Cottage  cheese  (all  forms)  and  all 
other  cheese  except  Aatural  cheddar 
cheese; 

(iv)  Milkshake  and  ice  milk  mixes  (or 
bases)  containing  20  percent  or  more 
total  solids; 

(v)  Any  concertrated  milk  product  in 
bulk  form  other  than  that  specified  in 
paragraph  (c)  ((d)  for  i  1002.41)  of  this 
section; 

(vi)  Custards,  puddings,  pancake 
mixes,  and  buttermilk  biscuit  mixes;  and 

(vii)  Formulas  especially  prepared  for 
infant  feeding  or  dietary  use  that  are 
packaged  in  hermetically  sealed  glass  or 
all-metal  containers,  or  aseptically 
packaged  and  hermetically  sealed  in 
foil-lined  paper  containers. 

(viii)  Any  milk  product  in  dry  form 
other  than  nonfat  dry  milk  powder; 

(ix)  Evaporated  milk  or  condensed 
milk  (plain  or  sweetened)  in  a 
consumer-type  package  and  evaporated 
or  condensed  skim  milk  (plain  or 
sweetened)  in  a  consumer-type  package: 
and 

(x)  Any  other  dairy  product  not 
otherwise  specified  in  this  section. 

(c)  ((d)  for  i  1002.41)  Class  III  milk. 
Class  III  milk  shall  include  all  skim  milk 
and  butterfat: 

(1)  Used  to  produce: 

(i)  Natural  cheddar  cheese: 

(ii)  butter, 

(iii)  Nonfat  dry  milk  powder; 

(iv)  Any  concentrated  milk  product  in 
bulk  form  that  is  used  to  produce  Class 
III  products; 
-(2)  In  inventory  at  the  end  of  the 
month  of  fluid  milk  products  in  bulk  or 
packaged  form,  and  products  specified 
in  paragraph  (b)(1)  ((c)(1)  for  S  1002.41] 
of  this  section  in  bulk  form; 

(3)  In  fluid  milk  products,  and 
products  specified  in  paragraph  (b)(1) 
((c)(1)  for  S  1002.41)  of  this  section  that 
are  disposed  of  by  a  handler  for  animal 
feed; 

(4)  In  fluid  milk  products  and  products 
specified  in  paragraph  (b)(1)  ((c)(1)  for 

S  1002.41]  of  this  section  that  are 
dumped  by  a  handler  if  the  maricet 
administrator  is  notified  of  such 
dumping  in  advance  and  is  given  the 
opportunity  to  verify  such  disposition: 

(5)  In  skim  milk  in  any  modified  fluid 
milk  product  that  is  in  excess  of  the 
quantify  of  skim  in  such  product  that 
was  included  within  the  fluid  milk 
product  definition  (of  the  respective 
order). 

(d)  In  shrinkage  assigned  pursuant  (to 
the  respective  order]  to  the  receipts 
(specified  in  the  appropriate  assignment 
section  of  the  respective  order). 

Proposal  No.  8. 

Add  new  S  9 1001.21. 1002.16.  and 
1004.21  to  read  as  follows: 


Section  1001.21  (same  for  10(^.18  and 
1004.21)  Product  prices. 

The  prices  specified  in  this  section  as 
computed  and  published  by  the  Director 
of  the  Dairy  Division,  Agricultural 
Marketing  Service,  shall  be  used  in 
calculating  the  basic  Class  II  formula 
price  pursuant  to  99 1001.51a,  1002.50b, 
and  1004.51a  respectively  (as  proposed] 
and  the  term  "work-day"  as  used  herein 
shall  mean  each  Monday  through  Friday 
that  is  not  a  national  holiday. 

(a)  Butter  price.  "Butter  price"  means 
the  simple  average  of  the  prices  per 
pound  of  approved  (g2-score)  butter  on 
the  Chicago  Mercantile  Exchange  for  the 
work-days  during  the  first  15  days  of  the 
month,  using  the  price  reported  each 
week  as  the  price  for  the  day  of  the 
report,  and  for  each  succeeding  work- 
day until  the  next  price  is  reported. 

(b)  Cheddar  cheese  price.  "Cheddar 
cheese  price"  means  the  simple  average  ^ 
for  the  work-days  during  the  first  15 
days  of  the  month,  of  the  prices  per 
pound  of  cheddar  cheese  in  40-pound 
blocks  on  the  National  Cheese  Exchange 
(Green  Bay.  WI).  The  price  reported  for 
each  week  shall  be  used  as  the  price  for 
the  day  on  which  reported,  and  for  each 
succeeding  wori(-day  until  the  next  price 
is  reported. 

(c)  Nonfat  dry  milk  price.  "Nonfat  dry 
milk  price"  means  the  simple  average  of 
the  prices  per  pound  of  nonfat  dry  milk 
for  the  work-days  during  the  first  15 
days  of  the  month  computed  as  follows. 

(1)  Use  the  prices  (using  the  midpoint 
of  any  price  range  as  one  price) reported 
each  week  for  high  heat  low  heat  and 
approved  nonfat  dry  milk,  respectively, 
for  the  Central  States  production  area; 

(2)  Compute  a  simple  average  of  the 
weekly  prices  for  the  three  types  of 
nonfat  dry  milk  in  paragraph  (c)(1)  of 
this  section.  Such  average  shall  be  the 
daily  price  for  the  day  on  which  the 
prices  were  reported  and  for  each 
preceding  work-day  until  the  day  such 
prices  were  previously  reported;  and 

(3)  Add  the  prices  determined  in 
paragraph  (c)(2]  of  this  section  for  the 
work-days  during  the  first  15  days  of  the 
month  and  compute  the  simple  average 
thereof. 

(d)  Edible  whey  price.  "Edible  whey 
prices"  means  the  simple  average  of  the 
prices  per  pound  of  edible  whey  powder 
for  the  Central  States  production  area 
for  the  work-days  during  the  first  15 
days  of  the  month.  The  prices  used  shall 
be  the  price  (using  the  midpoint  of  any 
price  range  as  one  price)  reported  each 
week  as  the  daily  price  for  the  day  on 
which  reported,  and  for  each  preceding 
work-day  until  the  day  such  price  was 
previously  reported. 
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PropoMdNo.7 

This  proposal  vrodd  praride  for  a 
uBifovm  "Class  H  ptioe"  by  addtaif  to 
ii  VXajXk  l)002,9te  Hid  lOCMkSO  a  new 
paragraph  (b}((c)  for  10O2.SOa)  defining 
the  price  kur  Class  0  milk.  rederi^Mting 
paragraph  (b)  as  paragraph  (c)  ((c)  as  (d) 
for  i  1802.50a)  and  levisiBg  aad  also 
adding  a  new  para^ai^  (d)  [(e)  for 
ft  ieoe.50a)  to  read  as  foflowK 

Section  10O1.50  fond  the  same  for 
§§  1002.50a  and  1004.50/  Class  prices. 
•       *       *       *       * 

(b)  ((c)  for  1 1002.50a}  CJasa  U  price.  A 
tentative  Class  H  price  shall  be 
computed  by  the  Director  of  the  Dairy 
Division.  Agricultural  Mariceting 
Service,  USDA  and  transmitted  to  the 
market  administrator  oa  or  before  the 
15th  day  of  the  preceding  raooth.  The 
tentative  Class  II  price  shall  be  the  basic 

^Class  n  formula  price  computed 
pursuant  to  1 1001.51a.  1002.58b  and 
10O4.Sla  respectively,  (as  pnqiosed]  for 
the  month,  ad^ted  pursuant  to  the 
monthly  adjustmeats  detailed  in 
paragraph  (d]  of  this  section^  phia  the 
amount  that  the  value  conqmted 
pursuant  to  paragraph  (bKl)  of  this 
section  excetdt  the  value  computed 
pursaant  to  paragraph  (b)(2)  of  this 
section,  except  that  in  no  event  shall  the 
final  Class  II  price  be  less  than  the  Class 
in  price  for  the  month. 

(1)  Determine  for  the  most  recent  12* 
month  period  the  simple  average 
(rounded  to  the  nearest  cent)  ef  the 
basic  formula  prices  and  add  10  cents: 
and 

(2)  Detennine  for  the  same  12-month 
period  as  specified  in  paragraph  (b)(1)  of 
this  section  the  simple  average  (rounded 
to  the  nearest  cent)  of  the  basic  C3as«  II 
formula  prkes. 

(c)  (((Q  for  S  1002JOa)  CJass  m price. 
The  CLsss  m  price  shall  be  the  buic 
formula  price  for  the  month  adjusted 
pursuant  to  the  monthly  adpistmrats 
detailed  in  paragraph  (d)  ((e)  for 

§  1002.50a)  of  this  section. 

(d)  ((e)  for  &  1002.50a)  The  "basic 
fbtraula  price"  and  "basic  Qass  U 
formula  price"  shall  be  adjusted  each 
month,  as  follows:  i 
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Revise  S  9 1001.54, 1002.22(mXl)  and 
1004.53  to  piovkle  for  a  unifbrm  p(d>lic 
announcenent  of  prices  by  the  market 
administrator  as  follows: 

1.  The  market  administrator  shall 
announce  pt^icly  on  or  before  the  5th 
day  of  each  month,  the  Class  I  price  for 
the  folkMwing  mondi  (fot  Order  2  only,  at 
the  201-210  and  1-10  mile  zones). 

2.  The  market  administrator  sb^ 
announce  publicly  on  or  before  die  15th 
day  of  each  month,  the  tentative  Class  II 
price  for  the  following  month  (for  Order 
2  only,  at  the  201-210  and  1-10  ndle 
zones). 

3.  Tlw  market  administrator  shall 
announce  pnblidy  on  or  bcfiore  the  5th 
day  after  die  end  of  each  month,  the 
Class  ni  price  (for  Order  2  only,  at  the 
201-210  ubA  1-10  mile  soaea),  and  tte 
final  Class  II  price  for  such  month  (for 
Order  2  only,  at  die  201-^210  and  1-10 
mile  zones). 

4.  The  market  admiidstrator  shall 
mnouBce  pubUdy  on  or  before  the  5d» 
day  after  the  end  of  each  monft  (for 
Order  2  and  4  only)  the  prodocer 
butterfat  di^rential  for  the  preceding 
month. 

Proposed  by  Affi-merk.  Eastern  M3k 
Prodacers  Cooperative  Assodatian,  and 
Pennmarva  Dairymen 's  Federation 

Proposal  No.  9 

This  proposal  would  add  a  anifonn 
"Basic  Class  O  Eonnala  price"  section  to 
orders  1001, 1002.  and  1004  as  foOows: 

Section  1001.Sla  (and  the  same  for 
1002 job  and  10(M.51a)  Basic  Cfass  II 
formala  price. 

The  ^"Basic  Class  II  formula  price"  for 
the  month  shall  ba  the  basic  fonaida 
price  determiaed  parsuant  to  9  1001.51 
(and  9  9 1002.50  and  1004.51 
respectively)  for  the  second  preceding 
month  plus  or  minus  the  amount 
computed  pursaant  to  paragraphs  (a) 
through  ((^  qI  this  section: 

(a)  The  grosa  values  per 
hundredwei^  of  mUk  used  to 
mam^actura  cbeddar  cheese  and  battw- 
nonfat  dry  milk  shall  be  coo^pated.  asing 
price  data  determined  pursuant  to 
99  1001.21. 1002.18.  and  1004.21 
respectively  (as  proposed  by 
Pennmarva)  and  yield  factors  in  effect 
under  the  Dairy  Price  Sui^;wrt  Program 
authorized  by  the  Apicultural  Act  of 
1949,  as  amended,  for  the  first  IS  days  of 
the  preceding  month  and.  separately,  for 
the  first  15  days  of  the  second  precnUng 
month  as  follows: 


(1)  The  giosa  vataa  of  miHi  used  lo 
maauisclaca  cheddsr  cheese  shall  be 
the  sum  of  dtt  fiBBowing  campniatkms: . 

0)  MnUp^  the  Cheddar  cheese  price 
by  tfie  yield  footer  OMd  uadcr  the  Price 
Support  Program  for  cheddar  cheese; 

(ii)  Muh^ly  the  batter  price  by  the 
yield  factor  used  under  the  Price 
Support  ftogram  for  determining  the 
botterfat  coB^oBent  of  the  whey  value 
in  the  dieesa  prke  computalion;  and 

(iii)  Snbtact  baa  die  edible  whey 
price  the  processtag  cost  used  under  the 
Price  Support  Prograai  for  edible  whey 
and  multii^  ai^  posidve  diffcrence-ty 
the  yield  factor  used  under  the  Price 
Support  Program  for  edible  whey. 

(2)  The  gross  vahia  of  milk  used  to 
manufacture  butter-nonfat  dry  milk  shall 
be  the  sum  of  the  following 
compotatioiw: 

(!)  Multiply  the  butter  price  by  die 
yield  factor  used  under  the  Price 
Support  Program  for  butter,  and 

(ii)  Muldirfy  the  ncmfat  (fry  miBc  price 
by  ^e  jrield  factor  used  under  the  Price 
Support  Program  for  noirfat  dry  miHc. 

(b)  Determine  the  amounts  by  which 
the  gross  value  per  hundredweight  of 
milk  used  to  manufacture  cheddar 
cheese  and  the  gross  value  per 
hundredweight  of  milk  used  to 
manufacture  butter-nonfat  dry  milk  for' 
the  first  15  days  of  the  precechng  month 
exceed  or  are  less  than  the  respective 
gross  values  for  the  first  15  days  of  the 
second  preceding  mondi. 

(c|  Cmnpute  westing  factors  to  be 
appUed  to  the  changes  in  gross  values 
determined  pursuant  to  paragraph  (b)  of 
this  section  by  deteiuiinhig  Ae  rriative 
proportion  that  the  data  faidoded  in 
each  ci  die  following  subparagraphs  is 
of  the  totri  of  die  data  represented  in 
paragf^dis  (c)  (1)  and  (2)  of  tMs  section: 

(1)  Combine  the  total  American 
cheese  prednctkm  for  the  States  of 
Minnesota  and  Wisconsin,  as  reported 
by  die  Statistical  RepCTting  Service  of     - 
the  Department  for  die  most  recent 
preca^ng  period,  and  dtvi<fe  by  the 
yield  factor  used  under  the  Price 
Support  Program  for  cheddar  cheese  to 
determine  the  quantity  of  raflk  used  in 
the  prodadfon  irf  Asaerican  cheddar 
cheese;  and 

(2)  Combhie  die  total  niMifBt  ^  milk 
production  for  the  States  of  hfinnesota 
and  Wvacaaika,  as  reported  by  the 
Statistical  Rqierting  Service  of  the 
Departaent  fbr  the  most  reeeaf 
precadfag  period,  raid  divide  by  the 
yield  factor  used  under  the  Mce 
Support  Program  for  noitfat  dly  adlc  to 
deteradne  the  qaantt^  of  oidk  naed  ha 
the  production  of  butter-nonfaMiy  aidk. 

(d)  Compute  a  weighted  average  of 
the  changes  in  gross  values  pet 


hundredweight  of  milk  determined 
pursuant  to  paragraph  (b)  of  this  section 
in  accordance  with  die  relative 
proportions  of  milk  determined  pursuant 
to  paragraph  (c)  of  this  section. 

Proposals  Amending  Orders  1  and  2 

Proposed  by  the  Dairy  Institute  of  New 
York 

Proposal  No.  10 

In  §  1002.27  Suspension  and 
cancellation  of  designation,  revise  the 
introductory  text  of  paragraph  (g)  and 
add  a  new  paragraph  (k)  to  read  as    . 
follows: 

Section  1002.27   Suspension  and 
cancellation  of  designation. 
***** 

(g)  Except  as  provided  by  paragraph 
(k)  of  this  section,  no  pool  plant  or  pool 
tmit  designation  shall  be  suspended  or 
cancelled  for  failure  to  meet  the 
requirements  of  9  1002.26(a)  except 
under  the  following  conditions: 

(k)  The  designation  of  any  pool  plant 
pursuant  to  9  1002.24  or  any  pool  unit 
pursuant  to  9  1002.25(e)  shall  be 
cancelled  unless  15  percent  or  more  of 
the  producer  milk  received  at  such  plant 
or  unit  during  any  of  the  months  of 
August  December  and  January  and  25 
percent  during  the  months  of  September 
through  November  is  utilized  as  Class 
I-Amilk. 

Proposal  No.  11 

This  proposal  would  provide  for 
imiform  shipping  requirements  for  the 
New  England  and  New  York-New  Jersey 
orders  by  changing  either  proposed 
paragraph  (k)  of  9 1002.27  or 
9 1001.5b(b),  whichever  the  Secretary 
deems  to  be  more  appropriate. 

Proposed  by  Agri-Mark,  Dairy  lea 
Cooperative,  Inc.  and  Eastern  Milk 
Producers  Cooperative  Association 

The  following  proposals  would 
replace  the  "Louisville"  type  seasonal 
production  incentive  plan  of  the  New 
'England  and  New  York-New  Jersey 
orders  with  a  seasonal  base-excess  plan 
as  follows: 

Proposal  No.  12 

Add  a  new  "BASE-EXCESS  PLAN" 
section  in  its  entirety  to  Orders  1001  and 
1002  as  follows: 

Section  lOOlM  (and  the  same  for 
§  1002.92)  Base  milk. 

"Base  milk"  means  milk  received  from 
a  producer  by  a  pool  handler  which  is 
not  in  excess  of  Such  producer's  daily 
base  computed  pursuant  to  9 1001.92  (or 


9  1002.94)  multiplied  by  die  number  of 
days  in  such  month  on  which  such 
producer's  milk  was  so  received: 
Provided.  That  with  respect  to  any 
producer  on  every-other-day  delivery, 
the  day  of  nondelivery  prior  to  a  day  of 
delivery,  although  such  prior  day  is  in 
the  preceding  month,  shall  be 
considered  as  a  day  of  delivery  for 
purposes  of  this  paragraph. 

Section  1001.91  (and  the  same  for 
§  100Z93)  Excess  milk. 

"Excess  milk"  means  milk  received 
from  a  producer  by  a  pool  handler 
which  is  in  excess  of  base  milk  received 
from  such  producer  during  the  month. 

Section  1001.92  (and  the  same  for 

§  1002M)  Computation  of  base  for  each 

producer. 

For  the  months  of  January  through 
July  and  December  of  each  year,  the 
market  administrator  shall  compute, 
subject  to  the  rules  set  forth  in  9  1001.93 
(or  9 1002.95).  a  base^for  each  producer 
described.in  paragraphs  (a)  through  (d) 
of  this  section  by  dividing  the  applciable 
quantity  of  milk  receipts  specified  in 
such  paragraph  by  122  less  the  number 
of  days,  if  any,  during  the  applicable 
base-forming  period  of  August  through 
November  for  which  it  is  shown  that  the 
day's  production  of  milk  of  such 
producer  was  not  received  by  a  pool 
handler  as  described  in  the  applicable 
paragraphs  (a)  through  (d)  of  this  section 
under  which  such  producer's  base  is 
computed:  Provided,  That  in  no  event 
shall  the  number  of  days  used  to 
compute  a  producer's  base  pursuant  to 
this  section  be  less  than  00. 

(a)  For  any  producer,  except  as 
provided  in  paragraphs  (b)  through  (d) 
of  this  section,  the  quantity  of  milk 
receipts  shall  be  the  total  pounds  of 
producer  milk  received  by  all  pool 
handlers  from  such  producer  during  the 
preceding  months  of  August  thorugh 
November. 

(b)  For  any  producer  whose  milk  was 
received  during  the  preceding  August 
through  November  period  at  a  plant 
which  became  a  pool  plant  due  to  route 
disposition  in  the  marketing  area  during 
or  after  such  August  throu^  November 
period,  the  quantity  of  milk  receipts 
shall  be  the  total  pounds  of  milk 
received  from  sudi  dairy  farmer  during 
such  August  through  November  period 
by  pool  handlers  as  producer  milk  and 
at  such  plant  as  a  nonpool  plant. 

(c)  For  any  producer  who  was  a 
producer  under  Orders  1,  2  or  4  for  a 
minimum  of  90  days  during  the  months 
of- August  through  November,  the 
quantity  of  milk  receipts  shall  be  the 


total  pounds  of  milk  received  from  such 
dairy  farmer  by  pool  handlers  under 
those  (Hders  throughout  the  August 
through  November  period. 

(d)  Any  producer  who  made  no 
quaUfying  milk  deliveries  during  the 
base-forming  period  of  August  through 
November  shall  have  a  base,  and  any 
other  producer  shall  have  a  floor  under 
this  base,  reflecting  the  percentage  of 
his  average  daily  deliveries  of  producer 
milk  each  month  as  set  forth  in  the 
following  table.  A  new  base  is  earned 
on  the  basis  of  his  milk  deliveries  during 
the  subsequent  August  through    ■ 
November  period. 


Month: 

prodoctiona* 
bote 

lanuaiy  and  February 

March  through  June  .................... 

July 

December .. ._.. 

70 
SO 
70 
70 

Section  1001.93  (and  the  same  for 
§  1002.95)  Base  rules. 

The  following  rules  shall  apply  in 
connection  with  the  establishment  of 
bases: 

(a)  A  base  computed  pursuant  to 
paragraphs  (a)  through  (d)  of  9  1001.92 
(or  9  1002.94]  shall  be  effective  for  the 
subsequent  months  of  January  through 
July,  inclusive,  and  December. 

(b)  A  base  computed  pursuant  to 
paragraphs  (a)  through  (d)  of  9  1001.92 
(or  9 1002.94)  may  be  transferred  only  in 
its  entirety  to  another  dairy  farmer  and 
only  upon  discontinuance  of  milk 
production  because  of  the  entry  into 
military  service  of  the  baseholder. 

(c)  Base  transfers  shall  be 
accomplished  only  through  written 
application  to  the  market  administrator 
on  forms  prescribed  by  the  market 
administrator  and  shall  be  signed  by  the 
baseholder  and  by  the  person  to  whom 
such  base  is  to  be  transferred:  Provided, 
That  if  a  base  is  held  joinUy,  except  as 
provided  in  paragraph  (e)  of  this  section, 
the  entire  base  only  is  transferable  and 
only  upon  receipt  of  such  application 
signed  by  all  joint  holders. 

(d)  If  a  producer  operates  more  than 
one  farm  he  shall  establish  a  separate 
base  with  respect  to  producer  niilk 
delivered  from  each  such  farm: 
Provided,  That  if  such  farms  and  herds 
are  combined  into  one  dairy  farm,  the 
separate  bases  may  be  combined  into 
one  base  subjed  to  approval  of  the 
maiket  administrator. 

(e)  Only  one  base  shall  be  allocated 
with  respect  to  milk  produced  by  one  or 
more  persons  where  a  dairy  farm  is 
joindy  owned  or  operated:  Provided, 
That  in  the  case  of  a  base  established 


2ltM 


/  Vol.  S3,  No.  112  /  FHday.  lune  IS,  1988  /  Pwpoaed  RbIw 


F^dBMl  Itogbter  /  Vol.  53.  No.  112  /  Friday.  )ime  10,  1988  /  Proposed  Rulcg 


ziasi 


joBtly.  if  a  cx>py  of  th»paitiianlup 
agreoDeat  settmg  forth  a»  a  percentage 
of  the  tot^inlerestof  thepartacsaiatbe 
base  is  Bled  wib  the  market 
administrator  before  the  end  of  the 
base-framing  period,  dun  apon 
temiDatkA  of  the  paftnershqi 
agreemeot  each  partner  will  be  entitled 
to  hia  stated  share  of  the  base  to  bold  in 
his  own  right  or  to  traoafer  in  coofonnity 
wnth  the  provisioas  of  para^aph  (b)  or 
(c)  of  this  section  (incliufiog  transfer  to  a 
partne^ip  of  which  he  is  a  member). 
Such  termination  of  partnership  shall 
become  effective  as  of  the  end  of  any 
month  during  which  an  application  for 
such  division  of  base  signed  by  each 
membef  of  such  partnership  is  received 
by  the  maricet  administrator. 

(f)  Two  or  more  producers  with  bases 
nay  combine  stich  bases  upon  the 
formation  of  a  bonafide^  partnership 
operating  hum  one  farm.  Sudi  a 
combination  shall  be  considered  a  joint 
base  under  paragraph  (e)  of  this  section. 

(g)  Subject  to  approval  by  the  market 
administrator,  the  nane  of  the 
baschoklcr  may  be  changed  to  that  of 
another  member  of  the  baseholder's 
immediate  lamily  bat  only  under 
dnaunstancBS  where  the  bate  would  be 
appKcable  to  miOc  production  from  the 
same  hod  and  on  the  same  farm. 

Section  1001£S  (and  the  same  /or 
§1002^)  Aanouncemeot  of  base. 

On  or  before  January  1  of  each  year, 
the  marfcet  administrator  shall  noiify 
each  prodacer,  the  handler  receiving  his 
milk.  Old  the  cooperative  association  of 
which  he  ia  a  member,  of  the  daily  base 
established  by  such  producer. 

Proposal  No.  13  , 

Revise  the  first  sentence  of  the 
inlroductory  text  of  f  1001.52  Piairt     '■ 
location  adjustments,  to  read  as  foDows: 

Sectiom  1001 J2  Plaat  hcattoa 
adjustments. 

The  Class  I,  base,  excess  and  blended 
prices  computed  under  %\  1001.50  and 
1001.61  shall  be  subject  to  plant  location 
ac^stments  based  upon  the  zone 
locations  of  plants.*  *  * 


Proposal  No.  14 

In  i&10(n.61  and  1002.71.  remove 
paragraphs  (c)  and  (d);  dea^nate  lim 
introductory  text  as  paragraph  (a); 
redesi^ate  paragraph  (a)  as  (1), 
paragraph  (b)  as  (2).  (for  §1002.71  only 
(b-l>  as  {Z-%)\  paragraph  (e)  as  (3). 
parapa^  (f]  as  (4).  and  paragraph  (^ 
as  (5):  md  add  new  paragraphs  (b)  and 
(c)  to  read  as  follows: 


Section  lOOLBl  Cemputatiea  af  basae 
blended  ff ice,  excess  milk  price  aad 
base  milk  price,  (aad  the  same  for 
§  1002.71  Computatioo  o/  tie  uniform 
price,  excess  milk  price  aad  base  milk 
price.) 

(b)  The  excess  aulk  price  for  wSSt,  of 
3.5  percntt  buttexfat  content  applicable 
to  plants  located  in  Zone  21  (the  201-210 
mile  zone),  for  the  months  of  January 
through  July  and  December,  will  be  the 
basic  blended  price  rainvs  $I.0Oi 

(c)  The  base  milk  price  for  milk  of  3.5 
percent  butterfat  content  applicable  to 
plants  located  in  Zone  21  (the  201-210 
mile  zone),  for  the  months  of  January 
through  July  and  December  will  be 
computed  as  foHows: 

(1)  Compvte  the  total  vohnee  of  bcrse 
and  excess  milk  for  all  handlers 
included  in  the  computations  pursuant 
to  paragr^}h  (a)  of  diis  section. 

(2)  Compute  the  aggrpg^ttt  value  of  the 
(kfference  between  the  basic  blended 
price  and  the-exces^  mUk  price  by 
multiplying  the  hundredweight  of  excess 
milk  computed  in  (1)  of  this  paragraph 
bySLOO. 

(3)  Compute  the  base  milk  price  by 
dividing  the  aggregate  value  computed 
in  (2)  of  this  paragraph  by  die 
hundredweight  of  base  miflc  computed  in 
(1)  of  this  paragraph  and  add  the  result 
to  the  basic  blended  price. 

Pr^NwalNalS 

In  I100I.S2  Annooncement  of  blended 
prices  and  butterfat  differential,  revise 
paragraph  (b)  to  read  a«  follows: 

Section  10O1.B2  Announcement  of 
blended  prices  and  butterfat 
differential. 


(b)  The  13th  day  after  the  end  of  each 
month  the  zone,  blended,  base  and 
excess  prices  for  the  months  of  Janoary 
through  July  and  December  or  the  zone 
blended  prices  for  the  months  of  August 
throu^  November  resulting  from  the 
adjustment  of  the  blended,  base  and 
excess  prices  for  such  month,  as 
computed  mider  §  1001.61,  by  the 
location  ad^uBtments  set  forth  in 
§100L5Z. 
Proposal  No.  16 

In  { 1001.71  Handlers'  producer- 
settlement  fund  debits  and  credits, 
revise  paragraph  (a)  as  follows: 

Sectioa  1001.71  Handlers' producer- 
settlement  fund  debits  and  credits. 

•        •        •        •       • 

(a)  *  •  • 

(1)  Compute  die  sum  trf  the  foUowkig 
amounts: 

(ij  The  psoduct  obtained  by 
multiplying  the  quantity  of  pool  milk  by 


the  basic  Ueaded,  baae;  and  excess 
pckaa  coatpnted  aadtf  11001.61 
adjusted  tqr  any  Iocati<m  ac^uatments 
a^ticaUa  aader  ft  ion.52  and  1001.53; 
and 

(ii)  The  product  obtained  by 
multipljdng  tfa9  quantities  of  fhrid  miR 
prodacta  received  at  the  pool  plant  from 
cooperative  associations  in  their 
capacity  as  handlers  under  S 1001 .9(d] 
by  the  basic  blended  price  as  computed 
under  S  lOOELftl  adiualad  by  any  loeatun 
ad  jotaeBts  appBcable  ooder  {}  1001.52 
and  1001.53. 

(2)  For  any  cooperative  aaaoctaiioa  is 
its  capacity  as  a  handler  imder 
S  1001.0(dJ  multiply  the  quantities  of 
milk  moved  to  eadi  pool  plant  by  the 
basic  blended,  base  and  excess  prices 
computed  imder  §  1001.61  adjusted  by 
any  focatien  adjustootts  apph'cabie 
under  IS  10(0.52  md  1001.53;  and  to  the 
result  eM  the  vahie  determined  under 
S  1001.6a 

Proposal  No.  17 

■  In  1 1001.73  Payments  to  prodacer*, 
revise  paragraph  (b>  to  read  as  follows: 

Section  1001. 73  Payments  to  producers. 

•        •        •        •        * 

(b)  Qa  or  befcm  die  20di  day  after  the 
end  of  the  month,  each  handler  shall 
nmka  final  payment  to  eadi  prodncer  for 
the  total  valae  of  miUc  received  from  him 
during  the  month  at: 

(1)  For  the  months  of  August  through 
November  not  less  than  the  basic 
blended  price  per  bandredweight 
computed  mdCT  1 1001.61  (a)  adjusted 
by  the  location  adfustraent  appficable 
under  100L52  and  1001.53  and  the    • 
butterfat  differentia}  applicable  under 
§  1601.76,  mines  the  amount  of  die 
payment  made  to  4e  pfodacer  ander 
paragraph  (a)  of  thia  section. 

(2)  For  tiM  numtha  of  January  through 
]uly  and  December,  not  less  thaii  the 
base  milk  price  computed  pursuant  to 

S  1001.01(c)  widi  respect  to  base  milk 
received  from  such  producer  and  not 
less  than  the  excess  ndlk  price 
computed  pursuant  to  §  1001.61(b}  with 
respect  to  excess  miOc  received  nam. 
such  producer  with  both  prices  adjusted 
by  the  location  adjustment  anilicable 
under  f  |  vaOLSl  and  1001.53  and  the 
butterCat  (fifferential  applicable  under 
§1001.76  minus  the  amount  of  payment 
made  to  the  producer  under  paragraph 
(a)  of  this  section. 

(3)  If  the  handler  has  not  received  fidl 
payment  from  the  madwt  aihninistrator 
under  |  lQ01.72(b)  by  the  date  payments 
are  due  under  this  paragraph,  he  may 
redaee  pia  rata  his  payments  to 
producers  by  an  amount  not  to  exceed 


such  underpayment  Such  payments 
shall  be  completed  after  receipt  of  the 
balance  due  from  the  market 
administrator  by  the  next  following  date 
for  making  payments  under  this 
paragraph. 

Proposal  No.  18 

hi  §  1002.22  Additional  duties  of  the 
market  administrator,  revise  paragraph 
(m)(2)  to  read  as  fellows: 

Section  1002.22  Additional  duties  (^  Ae 
market  administrator. 


(m)»    •    • 

(2)  The  15th  day  of  each  month,  the 
uniform,  base  and  excess  prices  for  the 
months  of  January  through  July  and 
December  or  the  uniform  price  for  the 
months  of  August  through  November 
pursuant  to  S  1002.71  applicable  at  the 
201-210  mile  zone  and  at  the  1-10  mile 
zone  pursuant  to  S  1002.82. 

Proposal  No.  19 

In  1 1002^  Handler's  pool  debit  or 
credit,  revise  the  introductory  text  and 
paragraph  (aHl)  by  changing  the  words 
"uniform  price"  to  read  "uniform,  base 
and  excess  prices". 

I^posal  No.  20 

In  1 1002.80  Time  and  rate  of 
payments,  the  introductory  text  of 
paragraph  (a)  is  revised  to  read  as 
follows: 

Section  1002.90  Time  and  rate  of 
payments. 

(a)  On  or  before  the  25th  day  of  each 
month  each  handler  shall  make 
.payment  pursuant  to  paragraphs  (b),  (c), 
(d),  (e)  and  (f)  of  this  section,  to  each 
producer  for  all  pool  milk  delivered  by 
such  producer  daring  the  months  of 
August  diroogh  November  at  not  less 
than  the  uniform  price  computed 
pursirant  to  { 1002.71(a)  and  during  the 
months  of  January  throu^  July  and 
December  at  not  less' than  die  base  milk 
price  computed  piuvuant  to  S  1002.71(c) 
with  respect  to  base  milk  received  from 
such  producer  or  the  excess  milk  price 
computed  pursuant  to  {  1002.71(b)  with 
respect  to  excess  milk  received  from 
such  producer,  subject  to  the  following 
adjustments: 

Proposed  by  Pennmarva 

Proposal  No.  21 

In  proposed  ( 1002.94  Conq>utation  of 
base  for  each  producer,  add  the 
following  paragraph  (c)  in  lieu  of  that 
proposed  by  Agri-Mark.  Daiiylea  and 
Eastern  to  read  as  follows: 


Section  1002.94    Computation  of  base 
for  each  prodacer. 

(c)  For  any  producer  who  on  August  1 
was  an  Order  4  (Middle  Atlantic) 
producer  and  who  held  such  status  in  all 
or  part  of  the  two  months  of  August  and 
September  and  who  otherwise  was  a 
producer  only  under  this  part  for  all  of 
the  remaining  August  through  November 
period,  the  quantity  of  milk  receipts 
shall  be  the  total  pounds  of  milk 
received  from  such  dairy  farmer  by  pool 
handlers  under  both  orders  throughout 
the  August-November  period. 


Proposed  by  Canajoharie  Cooperative 
Milk  Producers,  Inc. 

Proposal  No.  22 

This  proposal  would  revise  {  1001.61 
Computation  of  basic  blended  price, 
paragraphs  (c)  and  (d)  and  S  1002.71 
Compntation  of  the  unifrxm  price, 
paragraphs  (c)  and  (d)  by  increasing  the 
takeout/payback  amounts  to  be  equal  to 
the  same  percentage  of  the  blend  prices 
that  prevailed  at  the  time  the  seasonal 
plan  flrst  became  effective. 

Pn^osal  No.  23 

This  proposal  would  revise  S  1001.75 
Statements  to  producers,  and  S  1002.80 
Time  and  rate  of  payments,  by  adding  a 
paragraph  that  would  require  handlers 
to  furnish  producers  with  the  takout/ 
payback  rate  at  the  time  that  final 
payment  is  made. 

Proposals  AmendSng  Order  1  Only 

Proposed  by  the  National  Farmers 
Organisation,  Inc. 

Proposal  No.  24 

In  S  1001.5b  Supply  plant  revise 
paragraph  (b)  by  reducing  the  reqmred 
shipping  percentages  from  "15"  percent 
to  "10"  percent  in  the  months  of  August 
and  December,  and  from  "25"  percent  to 
"15"  percent  in  the  months  of  September 
through  November,  and  provide  the 
Director  of  the  Dairy  Division  or  the 
market  administrator  the  authority  to 
increase  the  shipping  requirements  from 
the  proposed  levels  to  the  present  levels 
if  marketing  conditions  require 
additional  deliveries  to  pool  plants. 

Proposal  No.  25 

In  S  1001.15  Diverted  milk.  i«vise 
paragraph  (c)  by  increasing  the 
diversion  limitation  from  "35"  percent  to 
"50"  percent  in  the  months  of  September 
through  November,  and  from  "45" 
percent  to  "60"  percent  in  other  months, 
and  provide  the  Director  of  the  Dairy 
Division  or  the  market  administrator  the 
authority  to  decrease  the  diversion 


percentages  allowed  from  the  proposed 
levels  to  the  present  levels  if  marketing 
conditions  require  additional  deUveries 
to  pool  plants. 

Proposed  by  Brookside  Farm  Dairy 

The  following  proposals  would 
eliminate  the  requirement  that  milk 
purdiased  from  a  pool  plant  by  a 
producer-handler  must  be  physically 
unloaded  and  reloaded  at  the  pool  plant 

Proposal  No.  26 

In  §  1001.10  Producer-handler,  revise 
the  first  sentence  of  paragraph  (d)  to 
read  as  follows: 

Section  1001.10   Producer  handler. 


(d)  The  producer-handler  receives  no 
fluid  milk  products  except  from  such 
handler's  own  production  and  from  pool 
plants  either  by  transfer  or  diversion 
pursuant  to  { 1001.15. 

Proposal  No.  27 

In  f  1001.15  Diverted  milk,  revise 
paragraphs  (a)  and  (b)  by  removing  the 
words  "that  is  not  a  plant  of  a  producer- 
handler". 

Proposed  by  Agri-Mark 

Proposal  No.  28 

In  S  1001.32  Reports  regarding 
individual  producers  and  dairy  farmers, 
revise  paragraph  (c)  by  replacing  the 
number"10"widi"5". 

Proposal  No.  29 

Revise  S  1001.78  in  its  entirely  to  read 
as  follows: 

Section  1001.78    Charges  on  over  due 
accounts. 

Any  producer — settiement  fund 
account  balance  due  from  or  to  a 
handler  under  §5 1001.72, 1001.77,  or 
1001.78,  for  which  remittance  has  not 
been  received  in  or  paid  from  the  market 
administrator's  ofBce  by  the  close  of 
business  on  the  20th  day  of  any  month, 
shall  be  increased  one  percent  effective 
the  following  day. 

Proposed  by  Eastern  Connecticut  Dairy 
Committee 

Proposal  No.  30 

Revise  { 1001.40  Classes  of  utilization, 
to  provide  for  a  three  class  classification 
scheme  as  follows: 

1.  Class  I:  no  change 

2.  Class  lb  all  current  Qass  II 
products  except  those  manufactured  to 
balance  markets,  or  butter,  powder  and 
Cheddar  cheese. 
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3.  Clau  ni.  butter,  powder  and 
chedder  cheese. 

Proposal  No.  31 

Revise  S  1001.50  Class  prices,  to 
provide  a  price  for  the  proposed  Class  n 
products  that  would  more  accurately 
reflect  their  true  value  to  the  processor 
(i.e.,  a  price  that  would  be  higher  than 
the  present  Gass  D  price). 

Proposal  by  Marcus  Dairy,  Inc. 

Proposal  No.  32 

In  S  1001.52  Mant  location 
adjustments,  revise  paragraph  (a)(4)(i) 
through  the  first  comma  and  add  a  new 
paragraph  (a)(e)  to  read  as  follows; 


Section  1001^ 
adjustments. 


Plant  location 


(a)  •  •  * 

(i)  The  Connecticut  counties  of 
Fairfield  (except  the  towns  and  cities 
located  within  15  miles  of  the  New 
York/Connecticut  state  border  and 
located  on  a  line  north  of  the  towns  of 
Wilton,  Weston.  Easton  and  Trumbull), 


(6)  Zone  10  shall  include  &e 
Connecticut  county  of  Fairfield  (only  the 
towns  and  cities  located  within  IS  miles 
of  the  New  York/Connecticut  state 
border  and  located  on  a  line  north  of  the 
towns  of  Wilton,  Weston,  Easton  and 
Trumbull). 


Proposed  by  the  Dairy  Institute  of  New 
York  ! 

Proposed  No.  33 

In  S  1001.52  Plant  location 
adjustments,  remove  the  Connecticat 
countries  of  Fairfield  and  New  Haven 
from  Zone  5  and  add  them  to  Zone  4. 

Proposal  Ameniiiig  Order  2  Only 

Proposed  by  Agn'-Mark,  Deirylea 
Cooperative,  Inc..  and  Eastern  Milk 
Producers  Cooperative  Association 

Proposal  No.  34  t 

Revise  the  first  sentence  of  { 1002.6 
Producer,  up  to  the  first  comma,  to  read 
as  follows: 

Section  1002.6   Producer.  \ 

"Producer"  means  any  dairy  farmer 
who  produces  milk  approved  by  a  duly 
constituted  regulatory  agency  for  fhiid 
consumption  and  who  delivers  pool  milk 
as  specified  in  {  1002.14  to  a  pool  plant. 


Proposal  No.  35 

In  S  1002.14  Pool  milk,  revise 
paragraph  (b)  as  follows: 

Section  1002.14    Pool  milk. 


(b)  Milk  not  approved  by  a  duly 
constituted  regulatory  agency  for  fluid 
consumption. 
•       •       •       •       * 

Proposal  No.  36 

In  S  1002.25  Bulk  tank  units,  revise 
paragraph  (c)  by  removing  the  first 
proviso  to  read  as  follows: 

Section  1002.25   Bulk  tank  units. 


skim  milk  &x>m  such  plant,  shall  not  be 
suspended  pursuant  to  this  provision. 

(c)  The  designation  of  a  plant 
pursuant  to  S  1002.24  shall  be  suspended 
at  the  beginning  of  the  second  month 
following  and  consecutive  12-month 
period  in  which  the  plant  failed  to 
receive  any  pool  miUc  or  at  the  beginning 
of  the  second  month  following  a  month 
in  which  there  is  a  failure  to  maintain 
the  facilities  and  equipment  that 
constitute  a  plant  pursuant  to 
S  1002.8(a). 


(c)  Except  as  set  forth  in  paragraphs 
(c)(l]  throu^  (5]  of  this  section,  a 
handler  may  declare  that  a  unit  is  to  be 
operated  as  a  pool  unit  and  at  any  time 
may  add  a  farm  to  a  pool  unit;  Provided, 
That  a  handler  pursuant  to  paragraph 
(a)(4}  of  this  section  may  not  add  farms 
to  a  pool  unit  during  the  months  of  July 
through  March  unless  his  Class  I-A  sldm 
milk  or  butterfat  utilization  exceeds  the 
total  receipts  of  skim  milk  or  butterfat 
respectively,  in  milk  fit)m  the  pool  imit, 
and  in  the  latter  case  he  may  add  only 
the  smallest  number  of  farms  necessary 
to  provide  sufficient  milk  to  cover  such 
class  I-A  utilization. 


Proposal  No.  37 

In  §  1002.27  Suspension  and 
cancellation  of  designation,  revise 
paragarph  (b).  redesignate  paragraphs 
(c)  through  (j)  as  (d)  through  (k).  and  add 
a  new  paragraph  (c)  to  read  as  follows: 

Section  1002.27   Suspension  and 
cancellation  of  designation. 

•       •       •       •       • 

(b)  The  designation  of  any  plant 
which  in  any  month  is  not  approved  by 
a  health  audiority  as  a  source  of  milk  for 
the  marketing  areas  shall  be 
automatically  suspended  at  the 
begiiming  of  the  second  month  following 
the  month  diat  the  handler  receives 
notice  that  the  plant  does  not  have 
health  approval  as  a  source  of  milk  for 
the  marketing  area  unless  the  absence  of 
health  approval  is  a  temporary  condition 
covering  a  period  of  not  more  than  15 
days;  provided,  that  the  designation  of  a 
plant  approved  by  a  health  authority  as 
a  source  of  milk  for  the  mariceting  area, 
even  though  such  approval  is  restricted 
to  prohibit  shipment  to  the  marketing 
area  of  milk  for  specified  periods  during 
which  permission  is  given  by  such 
health  authority  for  receiving 
unapproved  milk  or  skim  milk  at  the 
plant  or  for  shipment  of  unapproved 


Proposed  by  Oak  Tree  Farm  Dairy,  Inc. 

Proposal  No.  38 

This  proposal  would  adopt  under  the 
New  York/New  Jersey  order  the  "Route 
disposition"  definition  of  the  Middle 
Atlantic  order. 

Proposal  No.  39 

Revise  §  1002.14  Pool  milk,  be  adding 
the  following  to  the  end  of  the 
introductory  text: 

"This  definition  shall  also  include  any 
milk  that  does  not  qualify  to  be  pooled 
under  another  Federal  order."    . 

Proposal  No.  40 

Revise  { 1002.24  Regular  pool  plants. 
S  1002.25  Bulk  tank  units,  and  §  1002.28 
Temporary  pool  plants  by  specifying  for 
plants  and  bulk  tank  units  the  following 
percent  or  more  of  their  receipts  of  skim 
milk  and  butterfat  in  milk  from  dairy 
farmers  and  units  that  must  be  classified 
as  Class  I-A  in  the  marketing  area  or  as 
Class  I-A  on  the  basis  of  transfers  to 
pool  plants: 

1. 30  percent  or  more  during  the 
combined  three-month  period  of 
September  through  November; 

2. 20  percent  or  more  during  the 
months  of  January,  February,  July, 
August,  and  December 

3. 10  percent  or  more  during  the 
combined  four-month  period  of  March 
through  June,  except,  if  the  combined 
utilization  during  die  September  through 
November  period  was  45  percent  or 
more  then  this  utilization  requirement 
need  not  be  met 

Proposal  No.  41 

Revise  \  1002.50a  Class  prices  to: 
1.  Provide  for  advance  Class  n  pricing 
similar  to  what  has  been  adopted  in 
other  orders,  however,  the  usual 
exception  that  states  that  the  final  Class 
n  price  shall  be  not  less  than  the  Class 
in  price  should  say  under  this  order  that 
the  final  Class  VL  price  shall  be  not  less 
than  the  Class  III  price  plus  50  cents  nor 
more  than  the  Class  in  price  i^us  60 
cents. 


2.  Provide  for  a  Class  Dl  price  whidi 
would  be  the  present  M-W  price  plus  40 
cents. 

Proposal  No.  42 

This  proposal  would  adopt  under  the 
New  York-New  Jersey  order  those 
provisions  of  the  Middle  Atlantic  order 
which  deal  with  the  classification  of 
milk.  As  such,  the  "CLASSfflCATION" 
sections  of  1002  (i.e.,  9§  1002.40-1002.46) 
would  be  replaced  by  SS  1004.40  through 
1004.44  which  are  as  follows:  \  1004.40 
Classes  of  utilization;  S  1004.41 
Shrinkage;  %  1004.42  Classification  of 
transfers  and  diversions;  S  1004.49 
General  rules;  { 1004.44  Classification  of 
producer  milk.  However,  the  Classes  of 
utilization  section  of  1002  would  be 
revised  to  provide  for  a  three-class 
classification  scheme  as  follows: 

1.  Class  I-A  and  I-B  milk  would  be  all 
fluid  mUk  products. 

2.  Class  n  would  be  all  cheese,  frozen 
desserts,  yogurt  eggnog.  whey  used  in 
miUc  powder  and  skim  milk  powdn,  and 
odier  than  Class  I  and  Class  III. 

3.  Class  III  would  be  butter,  low  fat 
butter,  milk  powder,  skim  milk  powder, 
condensed  in  consumer  packages,  candy 
and  confectionary,  dumpage.  ^rinkage 
and  lab  use. 

Proposed  by  Dell  wood  Foods,  Inc. 

Proposal  No.  43 

Revise  i  8  1002.24  Regular  pool  plants. 
1002.25  Bulk  tank  units,  1002.26 
Operating  requirements  and  1002.28 
Temporary  pool  plants  to: 

1.  Specify  for  pool  handlers  a  shipping 
percentage  of  15  percent  for  September 
through  January. 

2.  Eliminate  the  provisions  for  the 
issuance  of  a  "call"  fw  shipments  of 
milk. 

Proposed  by  Farmland  Dairies 

Proposal  No.  44 

Revise  §  1002.15  Fluid  milk  product  to: 
1.  Specifically  include  UHT  (ultra  high 
temperature)  milk,  cream  in  consumer 
packages,  ice  cream  mix  and  milk  shake 
mix  as  fluid  milk  products. 

Proposed  by  Friendship  Dairies,  Inc. 

Proposal  No.  45 

Revise  S  1002.15  Fluid  milk  product  to 
read  as  follows: 

Section  1002.15    Fluid  milk  product 

"Fluid  milk  product"  means  all  sldm 
milk  and  butterfat  in  the  form  of  milk, 
fluid  skim  milk,  filled  milk,  cultured  or 
flavored  milk  drinks,  concentrated  fluid 
milk  disposed  of  in  consumer  packages, 
and  any  mixture  of  cream  (other  than 
frozen  desserts,  frozen  dessert  mixes, 
whipped  topping  mixtures,  evaporated 


milk,  plain  or  sweentened  condensed 
milk  or  skim  milk,  sterilized  milk  or  milk 
products  in  hermetically  sealed 
containers,  and  any  product  which 
contains  6  percent  or  more  nonmilk  fat 
(or  oil),  providing  the  ph  of  the  product 
is  greater  than  4.6  at  the  time  of  leaving 
the  plant  of  last  receipt;  also,  provided 
that  when  any  fluid  milk  product  is 
fortified  with  nonfat  milk  solids,  the 
amount  of  skim  milk  to  be  included 
within  this  definition  shall  be  only  that 
amount  equal  to  the  wei^t  of  sldm  milk 
in  an  equal  vohune  of  an  unmodified 
product  of  the  same  nature  and  butterfat 
content 

Proposed  by.Agri-Mark 

Proposal  No.  46 

In  S  1002.31  Producer  payroll  reports, 
revise  paragraph  (b)  by  replacing  the 
words  "last  day"  with  "25th  day". 

Proposed  by  Dairylea  Cooperative,  Inc. 
and  Eastern  Milk  Producers 
Cooperative  Association 

The  following  7  proposals  would 
update  the  payment  date  provisions  of 
the  NY-NJ  order.  Proposals  49  through 
53  would  become  effective  with  milk 
received  on  and  after  January  1, 1990. 

Proposal  No.  47 

In  §  1002.22  Additional  duties  of  die 
market  administrator,  revise  paragraph 
(m)(2)  by  changing  "15th"  day  of  each 
month  to  read  "14th"  day  of  each  month. 

Proposal  No.  48 

In  S  1002.31  Producer  payroll  reports, 
revise  paragraph  (b)  by  changing  the 
"last"  day  of  each  month  to  read  "25th" 
day  of  each  month. 

Proposal  No.  49 

Revise  the  introductory  text  of 
8 1002.50a  Class  prices,  to  read  as 
follows: 

Section  1002.50a    Class  prices. 

For  pool  milk  received  during  each 
month  from  dairy  fanners  or  cooperative 
associations  of  producers,  each  handler 
shall  pay  per  hundredweight  not  less 
than  die  price  set  forth  in  this  section, 
subject  to  die  differentials  and 
adjustments  in  S8  1002.51  and  1002.81. 
Any  handler  who  purchases  or  receives 
milk  during  any  month  from  a 
cooperative  association  of  producers  but 
does  not  operate  the  plant  or  unit 
receiving  this  milk  from  producers  shall 
pay  the  cooperative  association  on  or 
before  the  last  day  of  the  month  at  not 
less  than  the  Class  II  milk  price  pursuant 
to  this  sectioii  for  the  preceding  month 
for  milk  received  ftom  such  cooperative 
during  the  first  15  days  of  the  month, 
and  shall  pay  the  cooperative 


association  on  or  before  the  15th  day  of 
the  following  month  the  balance  due  for 
milk  received  during  the  month  from 
such  cooperative  at  not  less  than  the 
class  prices  pursuant  to  this  section    ' 
subject  to  the  differentials  and 
adjustments  set  forth  in  S§  i002-51  and 
1002.81  applicable  at  the  plant  at  which 
the  milk  is  first  received  from  the 
cooperative  association.  Such  payments 
to  a  cooperative  assodadon  shall  be 
deemed  not  to  have  been  made  until  the 
payments  have  been  received  by  the 
cooperative  association. 


Proposal  No.  50 

In  {  1002.80  Time  and  rate  of 
payments,  redesignate  paragraphs  (a) 
and  (b)  as  paragraphs  (b)  and  (c)  and 
revise,  add  a  new  paragraph  (a),  and 
redesignate  paragraphs  (cj  through  (f)  as 
paragraphs  (d)  through  (g)  to  read  as 
follows: 

Section  1002.80    Time  and  rote  of 
payments. 

(a)  On  or  before  the  last  day  of  die 
month,  each  handle  shall  make 
payment  to  each  producer  for  milk 
received  from  such  producer  during  the 
first  15  days  of  the  month  at  not  less 
than  the  Qass  II  milk  price  for  the 
proceding  month. 

(b)  On  or  before  the  20th  day  of  the 
month,  each  handler  shall  make 
payment  to  each  producer  the  balance 
due  for  all  milk  received  from  such 
producer  during  the  preceding  month  at 
not  less  dian  the  uniform  price  for  such 
months  subject  to  the  following 
adjustments: 

•       •       •       •       • 

(c)  Upon  receipt  of  a  written  request 
from  a  cooperative  association  which 
the  market  administrator  determines  is 
authorized  by  its  producer-members  to 
collect  payment  for  their  milk,  each 
handler,  on  or  before  the  date  on  which 
the  payments  are  otherwise  due 
individual  producers,  shall  pay  the 
cooperative  assodation  for  milk 
received  during  the  month  from  the 
producer-members  of  such  association 
an  amount  equal  to  not  less  than  the 
total  amount  otherwise  due  such 
producer-members  as  determined 
pursuant  to  paragraphs  (a)  and  (b)  of 
this  section. 


Proposal  No.  51 

Revise  i  1002.85  Payments  to  the 
producer-setdement  fund,  by 
substituting  the  "leth"  day  of  each 
mondi  for  die  "21st"  day  of  each  month. 
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Proposal  No.  52  ' 

Revise  S  1002.86  Payments  out  of  the 
producer-settlement  fund,  by 
substituting  the  "ITth"  day  of  each 
month  for  the  "22nd"  day  of  each  month. 

Proposal  No.  53 

In  9  1002.89  Cooperative  payments  for 
marketwide  services,  revise  paragraph 
(f)(1)  by  substituting  the  "20th"  day  of 
each  month  for  the  "25th"  day  of  each 
month. 

Proposed  by  NY  Farm  Bureau 

The  following  4  proposals  would 
establish  a  partial-payment  and  rules  for 
final  payment  under  the  NY-NJ  order. 
Proposals  54  through  57  would  become 
effective  with  milk  received  on  and  after 
January  1. 1990.  . 

ProfKMal  No.  54  1 

Revise  the  introductory  text  of 
S  1002.50a  Class  prices,  to  read  as 
follows: 

Section  1002.50a  Class  prices. 

For  pool  milk  received  during  each 
month  from  dairy  farmers  or  cooperative 
associations  of  producers,  each  handler 
shall  pay  per  hundredweight  not  less 
than  the  price  set  forth  in  this  section, 
subject  to  the  differentials  and 
adjustments  in  SS  1002.51  and  1002.81. 
Any  handler  who  purchases  or  receives 
milk  during  any  month  from  a 
cooperative  association  of  producers  but 
does  not  operate  the  plant  or  unit 
receiving  this  milk  from  producers  shall 
pay  the  cooperative  association  on  or 
before  the  last  day  of  the  month  at  not 
less  than  the  Class  II  milk  price  pursuant 
to  this  section  for  the  preceding  month 
for  milk  received  from  such  cooperative 
during  the  first  15  days  of  the  month, 
and  shall  pay  the  cooperative 
association  on  or  before  the  18th  day  of 
the  following  month  the  balance  due  for 
milk  received  during  the  month  from 
such  cooperative  at  not  less  than  the 
class  prices  pursuant  to  this  section 
subject  to  the  differentials  and 
adjustments  set  forth  in  S(  1002.51  and 
1002.81  applicable  at  the  plant  at  which 
the  milk  is  first  received  frtnn  the 
cooperative  association.  Such  payments 
to  a  cooperative  association  shall  be 
deemed  not  to  have  been  made  until  the 
payments  have  been  received  by  the 
cooperative  association. 
•       .*  -      •        •        •        .  i 

Proposal  No.  55  [ 

In  9  1002.80  Time  and  rate  of 
payments,  redesignate  paragraphs  (a) 
and  (b)  as  paragraphs  (b)  and  (c)  and 
revise,  add  a  new  paragraph  (a),  and 
redesignate  paragraphs  (c)  through  (f)  as 


paragraphs  (d)  through  (g),  to  read  as 
follows: 


Time  and  rate  of 


Section  1002.80 
payments. 

(a)  On  or  before  the  last  day  of  the 
month,  each  handler  shall  make 
payment  to  each  producer  for  milk 
received  fi*om  such  producer  during  the 
first  15  days  of  the  month  at  not  less 
than  the  Class  II  milk  price  for  the 
proceding  month. 

(b)  On  or  before  the  20th  day  of  the 
month,  each  handler  shall  make 
pajrment  to  each  producer  the  balance 
due  for  all  milk  received  frtim  such 
producer  during  the  proceding  month  at 
not  less  than  the  uniform  price  for  such 
month,  subject  to  the  following 
adjustments: 
***** 

(c)  Upon  receipt  of  a  written  request 
from  a  cooperative  association  which 
the  market  administrator  determines  is 
authorized  by  its  producer-members  to 
collect  payment  for  their  milk,  each 
handler,  on  or  before  the  date  on  which 
the  payments  are  otherwise  due 
individual  producers,  shall  pay  the 
cooperative  association  for  milk 
received  during  the  month  from  the 
producer-members  of  such  association 
an  amount  equal  to  not  less  than  the 
total  amount  otherwise  due  such 
producer-members  as  determined 
pursuant  to  paragraphs  (a)  and  (b)  of 
this  section. 


Proposal  No.  56 

Revise  {  1002.85  Payments  to  the 
producer-settlement  fund,  by 
substituting  the  "18th"  day  of  each 
month  for  the  "21st"  day  of  each  month. 

Proposal  No.  57 

Revise  S  1002.86  Payments  out  of  the 
producer-settlement  fund,  by 
substituting  the  "19th"  day  of  each 
month  for  the  "22nd"  day  of  each  month. 

Proposed  by  Friendship  Dairies,  Inc. 

Proposal  No.  58 

In  9  1002.28  Operating  requirements, 
revise  paragraph  (a)  by  adchng  a  new 
paragraph  (i)  to  read  as  follows: 

Section  100226    Operating 
requirements. 

*        *        •        •        • 

(a)  •  •  • 

(i)  The  person  operating  a  pool  plant 
will  not  be  found  to  be  in  violation  of 
paragraph  (a)  if;  he  has  offered  to 
dispose  of  milk  as  Class  I-A  milk  in  the 
marketing  area  at  a  price  determined  by 
9  1002.50a  and  adjusted  by: 


(a)  The  rates  specified  in  9  1002.51(c) 

(b)  Actual  gathering  costs 

(c)  Premium  payments  to  producers 

(d)  Seasonal  costs  or  charges  incurred 
by  the  handler,  which  are  paid  to  the 
producer  or  cooperative 

(e)  actual  transportation  costs, 
including  hauling  from  the  form  to  plant 
of  first  receipt,  which  are  not  paid  for  by 
the  producer 


[Coma  per  OmL] 


The  following  four  proposals  would: 
(1)  Change  the  point  of  pricing  milk  frt>m 
the  201-210  zone  to  die  1-10  zone:  (2) 
change  the  differential  rate  from  2.2. 
cents  per  10-mile  zone  up  to  the  201-210 
zone  and  from  negative  1.5  cents  per  10- 
mile  zone  beyond  the  201-210  zone  to 
negative  3.3  cents  beyond  the  1-10  zone; 
(3)  give  the  market  administrator  the 
authority  to  adjust  column  B  of  the 
differential  rate  schedule,  on  an  annual 
basis  to  reflect  the  actual  cost  of 
shipping  fluid  milk  frt>m  farms  in  such 
zones  to  the  marketing  area;  (4)  from  the 
differential  rate  schedule  of  9 1002.51(c) 
'  take  columns  A  and  B  and  create  a  new 
table  to  be  placed  in  reserved  9 1002.52; 
and  (5)  revise  9 1002.82  to  refer  to 
9 1002.52  rather  than  9 1002.51(c)  column 
B. 

Proposal  No.  59 

In  9  1002.50a  Class  prices,  revise 
paragraph  (a)  to  provide  for  (he  pricing 
of  milk  at  the  1-10  mile  "city"  zone  as 
follows: 

Section  100250a    Class  prices. 


(a)  For  Class  I-A  milk,  horn  the 
effective  date  hereof  the  Class  I  price  in 
the  1-10  mite  freight  zone  shall  be  the 
basic  formula  price  for  the  second 
preceding  month  plus  $3.36. 


Proposal  No.  60 

In  (1002.51  Ti*ansportation 
differenfials,  revise  paragraph  (c)  to 
read  as  follows: 

Section  100251    Transportation 
differentials. 


(c)  The  differential  rates  applicable  at 
plants  shall  be  as  set  forth  in  the 
following  schedule.  Except,  that  the 
market  administrator  on  Sn  annual  basis 
shall  adjust  the  rates  in  column  B  to 
refiect  the  actual  cost  of  shipping  fiuid 
milk  from  farms  in  such  zones  to  the 
mariceting  area: 


(A)  Fraight  Zone  MHm 


itolO- 

11to20 

21  to  25. 

26  to  30 

31  to  40 

41  to  50 

51  to  60....H, 

61  to  7D 

71  to  75 

76  to  80.: 

81  to'OO 

91  to  100 

101  to  110 

111  to  120 

121  to  125 

126  to  130 

131  to  140 

t41to150...„ 

151  to  160 

161  to  170 

171  to  175 

176  to  180 

181  to  190 

191  to  200 

201  to  210 

211  to  220 

221  to  225 

226  to  230 

231  to  240 

241  to  250 

251  to  260 „... 

261  to  270 

271  to  275 

276  to  280 

261  to  290 

291  to  300 

301  to  310 

311  to  320 

321  to  325 

326  to  330 

331  to  340 

341  to  350.. r..-.. 

351  to  360 

381  to  370 

371  to  375 

376  to  380. 
381  to  390. 


(B)  Classes  I- 
Asndl-S 


<C) 


391  to  400. 

401  ■ndowor.-. 


-0 
-6.6 

-as 

-13i 
-16.5 
-19.8 
-38.1 
-38.1 
-41.4 
-44.7 

-51J 
-54.6 

-54.6 

-57A 

-61.2 

-64.6 

-67J 

-71.1 

-71.1 

-74A 

-77.7 

-81j0 

-•4J 

-87* 

-87.6 

-90.9 

-94.2 

-97.5 

-100.8 

-104.1 

-104.1 

-107.4 

-1ia7 

-1144) 

-117.8 

-120A 

-ia0j6 

-123A 

-127.2 

-130.S 

-13U 

-137.1 

-137.1 

-140.4 

-143.7 

-147.0 


« 
8 
8 
7 
7 
7 
6 
6 
6 
S 
5 
5 
4 
4 
4 
3 
3 
3 
2 
2 
2 
1 
1 
1 
0 
0 
0 

-1 
-1 
-1 

-2 
-2 
-2 
-3 
-3 
-3 
-4 
-4 
-4 
-5 
-5 
-5 
-6 
-6 
-6 
-7 
-7 
-7 
-8 


from  1.5  cents  to  2.5  cents  per  10-mile 
zone  beyond  the  201-210  zone;  and  (5) 
eliminate  all  zone  price  differentials  on 
Class  n  milk. 

In  9  1002.51,  paragraph  (c)  is  revised 
to  read  as  follows: 


Proposal  No.  61 

Add  to  9 1002.52  columnrA  and  B  of 
the  table  in  9 1002.51(c). 

Proposal  No.  62 

Revise  9 1002.82  Location 
differentials,  paragraph  (a)  by  replacing 
the  reference  "1002.51(c)"  with 
"1002.52". 

Imposed  by  the  NJ  Milk  Industry 
Association,  Inc.! 

Proposal  No.  63 

This  proposal  would:  (1)  Change  the 
direct  debvery  aniount  from  15  cents  to 
22  cents;  (2)  change  the  payment  area 
from  the  1-70  mile  zones  to  the  1-150 
mile  zones.  (3)  change  the  differential 
rate  from  2.2  cents  to  2.5  cents  per  10- 
mile  zone  up  to  the  201-210  zone;  (4) 
change  the  negative  differential  rate 


Section  1002.51 
differentials. 


Transportation 


(c)  The  differential  rates  applicable  at 
plants  shall  be  as  set  forth  in  the 
following  schedule: 


Section  1002.55    Transportation  credits. 

(a)  For  pool  milk  received  by  a 
handler  in  a  pool  or  partial  pool  unit  a 
transportation  ore'dit  at  the  rate  of  15 
cants  per  hundredweight  shall  be 
computed. 

(b)  A  credit  shall  be  computed  on 
Class  I-A  and  Class  I-B  milk  received 
by  a  handler  in  a  pool  or  partial  pool 
unit  and  delivered  to  plants  in  the 
metropolitan  area  as  follows: 


(A)  FraigM  Zone  MBes 


I  to10_ 

II  to20 
21  to  25 

26  to  30 

31  to  40 

41  to  50 

51  to  60 

61  to  70 

71  to  75 

76  to  80 

81  to  90 

01  to  ICO....... 

101  to  110..... 

III  to  120..... 
121  to  125..... 
126  to  130..... 
131  to  140...- 
141  to  150.._ 
151  to  160_ 

161  to  170 

171  to  175..... 
176  to  ISO..... 

181  to  190 

191  to  200... 
201  to  210... 
211  to220.~ 
221  to  22S...~ 
226  to  230..... 
231  to  240..... 
241  to  250.-.. 

251  to  260 

261  to  270 

271  to  276...- 

276  to  280 

281  to  290. .- 
291  to  300..... 
301  to  310..... 
311  to  320..... 
321  to  325.-- 

326  to  330 

331  to  340 

341  to  350 

351  to  360.... 

361  to  370 

371  to  375.... 
376  to  380..„ 
381  to  390.-. 
391  to  400.... 
401  andOMT 


(B)CiMSM 

I-A  and  I-B 

(Canto  per 

Cwt) 


+7Z0 

't-68.5 

■»-67.0 

■f67i) 

+64.5 

-^62il 

+58.5 

+57.0 

+54.5 

+54.5 

+S2J0 

+49.5 

+47.0 

+44.5 

+42.0 

+42.0 

+39.5 

+37.0 

+  12.5 

+  10i) 

+7.5 

+7.5 

+5.0 

+2.6 

+0.0 

-15 

-5.0 

-5.0 

-7.5 

-10.0 

-12.5 

-15.0 

-17.5 

-17.5 

-20.0 

-22.5 

-25.0 

-27.6 

-30.0 

-30.0 

-32.5 

-35.0. 

-37.5 

-40.0 

-42.5 

-415 

-45.0 

-47J 

-50.0 


Proposed  by  the  Dairy  Institute  of  New 
York  -      . 

Proposal  No.  64 

Revise  9  1002.55  to  read  as  follows: 


CndiXper 
handiwd- 


Plants  located  in: 

Bronx  and  Westchester. 
Rest  of  New  York  City... 

Nassau  .„„-.■,» 

Suffolk 


5 

10 
10 
15 


Proposed  by  Kraft,  Inc. 
Proposal  No.  65 

Revise  9 1002.55  to  read  as  follows: 
Section  1002.55    Transportation  credits. 

(a)  For  pool  milk  received  by  a 
handler  in  a  pool  or  partial  pool  unit  a 
transportation  credit  at  the  rate  of  15 
cents  per  hundredweight  shall  be 
computed. 

(b)  For  each  handler  that  operates  a 
plant  a  transportation  credit  shall  be 
computed  on  milk  shipped  from  a  plant 
to  a  pool  plant  that  distributes  Class  I-A 
milk  in  the  marketing  area  as  follows: 

(1)  Multiply  the  number  of 
hundredweights  shipped  and  utilized  in 
Class  I  times  0.28  cents  times  the 
number  of  miles  between  the  transferor 
plant  and  the  transferee  plant. 

(c)  For  each  handler  who  transfers 
milk  bom  a  plant  to  a  pool  plant  that 
distributes  Class  I-A  milk  in  the 
marketing  area,  an  assembly  credit  shall 
be  computed  at  a  rate  of  8  cents  per 
hundredweight  on  the  milk  utihzed  in 
Class  I. 

(d)  For  puiposes  of  this  section,  the 
distances  to  be  computed  shall  be  on  the 
basis  of  the  shortest  highway  mileage  as 
determined  by  the  market  administrator, 
with  fractions  rounded  up  to  the  next 
whole  mile. 

Proposals  Amending  Order  4  Only 

Proposed  by  Pennmarva  Dair^'men  's 
Federation 

Proposal  No.  66 

In  9  1004.12  Producer,  re\ise 
paragraph  (e)  to  read  as  follows: 

Section  1004.12   Producer. 
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(e)  Milk  which  is  diverted  in 
accordance  with  the  provisions  of  this 
section  shall  be  deemed  to  have  been 
received  at  the  location  of  tbe  nonpool 
plant  to  which  the  milk  is  diverted. 
•       •       •       •       • 

Proposed  by  Brookwood  Farms  and 
High 's  Dairies.  Inc. 

Proposal  No.  67 

Revise  { 1004.15  Fluid  milk  product 
up  to  the  proviso,  by  adding  to  the  list  of 
products  that  are  not  fluid  milk 
products,  buttermilk  or  buttermilk  blend 
for  use  in  baking  on  the  premises  by  a 
retail  business,  as  follows: 

Section  1004.15   Fluid  milk  product 

"Fluid  milk  product"  means  milk,  skim 
milk  (including  concentrated  and 
reconstituted  milk  or  skim  milk), 
buttermilk,  cultured  buttermilk,  flavored 
milk,  milk  drinks  (plain  or  flavored), 
filled  milk,  and  (except  ice  cream,  ice 
cream  mixes,  ice  milk  mixes,  milkshake 
mixes,  eggnog.  YOGURT,  condensed  or 
evaporated  milk,  buttermilk  or 
bttttennilk  blend  for  use  in  on  premises 
baking  by  a  retail  business,  and  any 
product  which  contaiiu  &  percent  or 
more  noomilk  fat  {or  oil})  any  mixture  in 
fluid  form  of  cream  and  milk  or  skim 
milk  containing  less  than  10  percent 
butterfat: 


Prt^iosed  by  Agri-Mork.  Dairy  lea 
Cooperative,  Inc.  and  Eastern  Milk 
Producers  Cooperative  Association 

Proposal  No.  68 

In  i  1004.92  Computation  of  base  for 
each  producer,  revise  paragraph  (c)  to 
read  as  follows: 

Section  1004.92  Computation  of  base  for 

each  producer. 

•        »        •        •        • 

(c)  For  any  producer  who  was  a 
producer  under  Orders  #1,  #2  or  #4  for 
a  minimum  of  90  days  during  the  months 
of  August  through  December,  the 
quantity  of  milk  receipts  shall  be  the 
total  pounds  of  milk  received  from  such 
dairy  farmer  by  pool  handlers  under 
those  orders  throughout  the  August 
through  December  period. 

Proposed  by  the  Dairy  Division. 
Agricultural  Marketing  Service 

Proposal  Na  69 

Make  such  changes  as  may  be 
necessary  to  make  the  entire  marketing 
agreement  and  the  order  cimfonB  with 
any  amendments  thereto  that  may  result 
from  this  hearing. 

Copies  of  this  notice  of  heaiteg  and 
the  order  may  be  procured  from  the 


Maricet  Administntas  of  each  of  the 
aforesaid  marketing  ordov  or  fnun  the 
Hearuig  Clerk.  Room  1078.  Sooth 
Building.  United  States  Department  of 
Agriculture.  Washington.  DC  202S0.  or 
may  be  inspected  there. 

Copies  of  the  tnmscript  of  testimony 
taken  at  the  hearing  will  not  be 
available  for  distribution  through  the 
Hearing  Clerk's  Office.  If  you  wish  to 
purchase  a  copy,  arrangements  may  be 
made  with  die  reporter  at  the  hearing. 

From  die  time  that  a  hearing  notice  is 
issued  and  until  the  issuance  of  a  final 
decision  in  a  proceeding,  Department 
employees  involved  in  the  decisional 
process  are  prohibited  from  discussing 
the  merits  of  the  hearing  issues  on  an  ex 
parte  basis  with  any  person  having  an 
interest  in  the  proceeding.  For  this 
particular  proceeding,  the  prohibition 
applies  to  employees  in  the  following 
oiganizational  units: 
Office  of  the  Secretary  of  Agriculture 
Office  of  the,Administrator.  Agricultural 

Marketing  Service 
Office  of  the  General  Counsel 
Dairy  Division,  Agricultural  Marketing 

Service  (Washington  office  only) 
Office  of  the  Market  Administrator.  New 

England,  New  York-New  Jersey  and 

Middle  AUantic  Marketing  Areas 

Procedural  matters  are  not  subject  to 
the  above  prohibition  and  may  be 
discussed  at  any  time. 

Signed  at  Washington,  DC,  on:  June  7, 1968. 
I.  Patrick  Boyla, 

Administrator.  Agricultural  MaHieUng 
Service. 

(FR  Ooc  88^3161  Filed  6-9-88;  8:45  am] 
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7CFRPart1230 
(No.  LS-SS-0S5] 

Pork  Promolion,  Reeearch,  and 
ConsunMf  Informatton  ProiBrani; 
Amendments  to  tiM  Order 

AOiNCV:  A^cultural  Mariceting  Service. 
USDA. 

action:  Proposed  rule. 


f.  This  rule  would  amend  the 
Potk  Promotion,  Research,  and 
Consumer  Information  Order  to  (1) 
require  market  agencies  which  sell  on 
behalf  of  a  producer  porcine  animals 
used  for  breeding  to  collect  assessments 
on  such  animals  and  remit  them  to  die 
National  Pork  Board;  (2)  modify  the 
requirements  for  annual  reports  from 
organizations  receivmg  hmd» 
distributed  by  the  National  Pork  Board: 
(3)  require  the  use  of  USDA  data  to 
determine  the  number  of  pork  producers 
in  each  Stats  when  nominating 


producers  by  petition  to  the  National 
Pork  Producers  Delegate  Body:  and  (4) 
make  a  minor  editor^I  change  for 
clarification.  These  proposed  changes 
are  designed  to  clarify  die  intent  of  die 
order  and  would  improve  assessment 
coUection  procedures  and  facilitate 
preparation  and  submission  of  reports. 

DATE  Comments  must  be  received  by 
July  11. 1988. 

AOQRCSS:  Send  two  copies  of  comments 
to  Ralph  L  Tapp,  Chief.  Marketing 
Programs  and  Procurement  Branch, 
Livestock  Eind  Seed  Division, 
Agricultural  Marketing  Service  (AMS). 
USDA.  Room  2610-S.  Post  Office  Box 
96456,  WasUngton,  DC  20090-6456. 

Comments  will  be  available  for  public 
inspection  during  regular  business  hours 
at  the  above  office  in  Room  2610,  South 
USDA  Building.  14th  and  Independence 
Avenue  SW..  Washington.  DC. 

FOR  PURTNIII  MiroRMATION  CONTACT: 

Ralph  L  Ta|^  Chief.  Marketing 
Programs  and  Procurement  Brauoch.  202/ 
4^-2650. 

suppLsmNTAinr  infoihiation:  This 
proposed  rule  has  been  reviewed  under 
USDA  procedures  established  to 
implement  Executive  Order  12291  and 
Departmental  Regulation  No.  151241  and 
has  been  classified  as  a  nonmajor  rule 
under  the  criteria  contained  therein. 

This  action  has  also  been  reviewed 
under  the  Regulatory  Flexibility  Act 
(RFA),  5  U.S.C.  601  et  seq.  This  proposed 
rule  would  (1)  require  market  agencies 
to  collect  assessments  on  porcine 
animals  classed  as  breeding  stock  and 
remit  them  to  the  Board;  (2)  pennit  State 
pork  producer  associations  receiving 
less  than  $10,000  in  assessments 
annually  to  submit  unaudited  annual 
financial  statements  to  the  Board;  (3) 
specify  diat  die  latest  available  USDA 
data  would  be  used  by  the  department 
in  determining  the  number  of  pork 
producers  in  each  State  for  the  purpose 
of  nominating  producers  to  the  National 
Pork  Producers  Delegate  Body;  and  (4) 
make  a  clarifying  editorial  diange  in 
§1230.58. 

Most  maricet  agencies,  i.e.,  livestock 
auction  markets,  commission  firms  who 
sell  livestock  on  behalf  of  producers 
would  be  classified  as  small  businesses 
under  the  RFA. 

Since  the  same  fqpn  currendy  used  by 
market  agencies  in  reporting  and 
remitting  assessments  to  the  Board  on 
feeder  piigs  and  slaughter  hogs  sold  on 
behalf  of  producers  would  be  used  for 
breeding  stock,  dds  proposed 
requirement  to  collect  and  remit 
assessments  on  breeding  stock  would 
not  appreciably  increase  market 
agencies  reporting  and  record  keeping. 


Most  of  the  breeding  stock  are  sold 
through  private  sales  in  which  the 
producer  (seller)  is  required  to  remit  the 
assessment,  so  die  additional  coUection 
and  remittance  activity  for  market 
agencies  under  this  proposed  rule 
should  be  miidmal. 

Modifying  the  requirements  that 
annual  financial  reports  for  State  pork 
producer  associations  be  prepared  by  a 
certified  public  accountant  would 
reduce  the  cost  of  reporting  for  State 
pork  producer  associations  receiving 
less  than  $10,000  in  annual  assessments. 
The  cost  savings  would  result  in 
increased  funding  available  for 
financing  promotion  and  research 
programs.  Requiring  the  use  of  USDA 
data  in  connection  with  the  National 
Pork  Producers  Delegate  Body  will  not 
have  any  economic  impact  upon  small 
entities.  The  data  have  been  used  by  the 
Department  to  verify  nominations  of 
producers  by  petition  as  necessary 
during  the  Delegate  Body  nomination 
process  since  the  order  was 
implemented. 

For  these  reasons,  the  Administrator 
of  the  Agricultural  Marketing  Service 
has  determined  that  this  proposed 
action  will  not  have  a  sij^iificant 
economic  effect  on  a  substantial  number 
of  small  entities. 

The  Pork  Promotion,  Research,  and 
Consumer  Information  Act  of  1985  (7 
U.S.C.  4801-4819)  approved  December 
23, 1985,  authorizes  the  establishment  of 
a  national  pork  promotion,  research,  and 
constimer  information  program.  The 
program  is  funded  by  an  assessment 
rate  of  0.25  percent  of  the  market  value 
of  all  procine  animals  marketed  in  the 
United  States  and  an  equivalent  amount 
of  assessment  on  imported  porcine 
animals,  pork,  and  pork  products.  The 
final  order  establishing  a  pork 
promotion,  research,  and  consumer 
information  program  was  published  in 
the  September  5, 1986,  issue  of  the 
Federal  Register  (51  FR  31898;  as 
corrected  at  51  FR  36383)  and 
assessments  began  on  November  1. 
1986. 

The  order  requires  that  producers  pay 
to  the  Board  an  assessment  of  0.25 
percent  of  the  market  value  of  each 
porcine  animal  upon  sale.  However,  for 
purposes  of  collecting  and  remitting 
assessments,  porcine  animals  are 
divided  into  three  separate  categories 
(1)  feeder  pigs,  (2)  slaughter  hogs,  and 
(3)  breeding  stock.  The  order  specifies 
that  purchasers  of  feeder  pigs  and 
slaughter  hogs  shall  collect  an 
assessment  on  these  animals  if 
assessments  are  due.  The  order  further 
stipulates  that  for  the  purpose  of 
collecting  and  remitting  assessments, 
persons  engaged  as  a  commission 


merchant,  auction  market  or  livestock 
market  in  the  business  of  receiving  such 
porcine  animals  for  sale  on  commission 
for  or  on  behalf  of  a  producer  shall  be 
deemed  to  be  a  purchaser. 

Hie  procedures  for  collection  and 
remittance  of  assessments  are  specified 
in  S  1230.71  of  die  order.  Under  that 
section,  purchasers  of  porcine  animals 
are  required  to  collect  assessments  from 
producers  upon  the  sale  of  porcine 
animals,  if  an  assessment  is  due,  and 
remit  such  assessment  to  the  Board  by 
the  10th  day  of  the  month  following  the 
month  in  which  porcine  animals  were 
mariceted.  In  \  1230.71(b)(1)  of  die  order, 
a  purchaser  is  any  person  buying  feeder 
pigs  or  market  hogs,  and,  for  purposes  of 
collection  and  remittance  of 
assessments,  any  person  engaged  as  a 
commission  merchant,  an  auction 
market,  or  livestock  market  in  the 
business  of  receiving  porcine  animals 
for  sale  on  commission  for  or  on  behalf 
of  a  producer  is  a  purchaser.  That 
section  does  not  currently  provide  for 
collection  and  remittance  of 
assessments  on  breeding  stock  by  a 
purchaser  who  is  a  commission 
merchant,  auction  market,  or  similar 
market  agency  sold  for  or  on  behalf  of  a 
producer.  The  order  does  specify  that 
producers  remit  assessments  due  on 
breeding  stock  upon  sale.  Even  though 
most  porcine  animals  marketed  annually 
as  breeding  stodc  are  sold  through 
private  sales,  some  producers'  market 
porcine  animals  used  as  breeding  stock 
through  market  agencies.  Therefore,  to 
bring  uniformity  and  consistency  to  the 
order  language  for  collecting  and 
remitting  assessments  on  all  porcine 
animals  sold  through  a  market  agency,  it 
is  proposed  that  §  1230.71  be  revised  to 
specify  that  those  purchasers  who  are 
commission  merchants,  auction  markets, 
or  similar  market  agencies  in  the 
business  of  selling  porcine  animals  for 
or  on  behalf  of  producers  collect  and 
remit  assessments  on  such  animals  sold 
as  breeding  stock.  Producers  selling 
breeding  stock  through  private  sales 
Would  continue  to  remit  assessments 
upon  sale  of  such  porcine  animals. 

Section  123a74(b)  of  die  order 
requires  that  organizations  receiving 
distributions  of  funds  from  the  Board 
shall  furnish  the  Board  widi  an  annual 
report  prepared  by  a  certified  public 
accountant  (CPA)  of  all  funds 
distributed  to  sudi  organizations.  State 
pork  producer  associations  receive  a 
percentage  of  the  annual  net 
assessments  collected  in  their  State 
pursuant  to  S  1230.72  (a)  and  (b).  As  a 
result,  these  State  associations  are 
subject  to  this  CPA  audit  provision  of 
the  order.  However,  some  of  the  smaller 
State  pork  producer  associations  receive 


relatively  small  amounts  of  assessments 
and  the  cost  of  an  annual  report 
prepared  by  a  CPA  could  represent  a 
significant  proportion  of  their  total 
annual  assessments.  There  were  45 
State  poik  producer  associations  which 
received  distributed  assessments  in 
1987.  The  amoimt  of  annual  assessments 
distributed  ranged  bora  less  than  $1,000 
to  more  than  $970,000.  Thirteen  States 
received  less  than  $10,000  and  four  of 
those  States  received  less  dian  $2,000. 
To  minimize  the  cost  of  annual  financial 
reports  for  the  ^mailer  States,  the 
National  Pork  Board  has  recommended 
that  any  State  pork  producer  association 
receiving  less  than  $10,000  in  distributed 
assessments  aimually  be  exempted  from 
the  required  annual  report  prepared  by  a 
CPA  and  instead  be  permitted  to  submit 
to  the  Board  an  unaudited  financial 
statement  prepared  by  or  for  the 
association.  Such  unaudited  financial 
statements  would  have  to  be  certified  by 
at  least  two  members  of  the  association. 
Additionally,  each  such  State  pork 
producer  association  would  be  required 
to  submit  a  CPA-audited  annual 
financial  statement  at  least  once  every  5 
years  or  more  fiequendy  if  the  Board  or 
the  Secretary  deems  it  to  be  necessary. 
States  receiving  less  dian  $2,000  in 
distributed  assessments  would  be 
audited  by  the  Board  once  every  5  years 
in  lieu  of  the  annual  financial  statement 
prepared  by  a  CPA  every  5  years.  It  is 
proposed  diat  S  1230.74  (Prohibited  use 
of  distributed  assessments)  be  amended 
to  include  these  provisions. 
Additionally,  it  is  proposed  that 
S  123a74(b)  be  amended  to  specify  diat 
the  annual  report  from  State  pork 
producer  associations  is  a  financial 
statement  which  is  audited  rather  than 
prepared  by  a  CPA. 

It  is  also  proposed  that  the  latest 
available  pubUshed  USDA  data  be  used 
to  determine  the  number  of  poric 
producers  in  a  State  for  purposes  of 
determining  the  number  of  pork 
producer  signatures  needed  for 
nominations  of  pork  producers  to  the 
National  Poik  Producers  Delegate  Body 
by  written  petition.  The  Delegate  Body 
is  appointed  each  year  by  the  Secretary 
from  pork  producers  who  are  nominated 
by  State  pork  producer  associations  or 
who  are  nominated  by  written  petition. 
Members  are  appointed  for  a  1-year 
term.  Under  { 1230.32(b)(2).  pork 
producers  in  a  State  may  be  nominated 
for  appointment  to  the  Delegate  Body  by 
%vritten  petition  signed  by  100  producers 
in  that  State  or  by  5  percent  of  the 
producers  in  diat  SUte,  whichever 
number  is  less. 

In  the  1987  and  1988  nominations  and 
appointments  to  the  Delegate  Body,  the 
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Departmeat  hat  used,  when  aeoeMaiy. 
data  contaiDed  in  the  latest  availabla 
issue  of  the  "Hogs  and  Pigs"  rqwrt 
prepared  by  the  U9>A's  Agricnharal 
Statistics  Board.  National  Agriadtural 
Statistics  Service  to  determine  the 
number  erf  pork  producer  signatiBes 
needed.  Thiat  report  enumeiates  the 
number  cf  fanning  operations  with  hogs 
in  each  State  for  a  calendar  year.  It  is 
proposed  that  1 123(LS2(bNQ  be 
amended  to  reqtiire  that  tbs  nimdwr  of 
poik  prodnceis  in  a  State  will  be 
determined  by  the  Department  based  on 
such  latest  araiiaUeinfotnation. 

This  role  also  proposes  an  editorial 
change  in  i  123a58(g).  This  section 
ddineates  the  powers  and  duties  of  the 
National  Pork  Board.  The  phrase.  "To 
appcnnt  or  employ  such  persons  as 
staff  '  *  •"  wookl  be  revised  to  read. 
'To  appoint  or  employ  staff 
persons  *  *  "*  This  proposed  dnnge 
in  die  wording  of  this  phrase  would  not 
change  the  Board's  powers  confeired  in 
subsection  (g)  but  would  eliminate  the 
ambiguity  which  exists  in  the  current 
regulations. 

List  of  Soblecto  in  7  CFR  Fart  1230 

Administrative  practice  and 
procedure.  Advertising,  Agricnltnrai 
research.  Marketing  apeement.  Meat 
and  meat  products.  IHirk  snd  pork 
products. 

For  lessons  set  forth  hi  the  preamUe, 
it  is  proposed  thst  7  CSPR  But  123a  be 
amended  ss  set  forth  beknr 

PAim230-PORK  PROMOnOli 
RESEAUCK  AND  CONSUMER 
INFORMATIOM 

1.  The  authority  citation  for  7  Part 
1230  continues  to  read  as  fbUows: 

AutlMdty:  7  VS.C.  4801-4819. 

2.  Revise  1 123a32(bH2)  to  read  as 
follows: 


1123032    CsMluctO« 


(b)(2)  Tlie  number  of  pork  produces  in 
a  State  shall  be  determined  by  the 
Department  based  on  the  latest 
available  Department  informatioo» 
whidi  tabulates  by  State  die  number  of 
farming  operations  with  prodne 
ananak.  i 


3.  Revise  |123a58(g)  to  read  as 
follows: 


funds  through  fidelity  bonds,  and  to 
conduct  routine  business. 


S 123071    [Amsndsd] 

4.  Section  123071  (bM2).  (bHS).  and 
(bX4)  ledesigBsted  (bM3).  (b)(4).  and 
(b)(5),  respectively,  and  a  new  (bX2) 
added  to  read  as  follows: 

(b)*  •  • 

(2)  Assessments  on  procine  animals 
raised  u  breeding  stock  whkh  are  sold 
by  s  canndssion  merchsnt.  auction 
market  or  livestock  market  ti»  the 
business  of  receiving  such  procine 
animals  for  sale  on  commission  for  or  on 
behalf  of  a  producer  shall  be  collected 
and  remited  by  the  commission 
merchant,  auction  market,  w  livestock 
market  selling  such  pordne  snlmals. 

5.  Section  1230.74(b)  is  revised  to  read 
as  fi^ws  and  a  new  (c)  is  sdded: 

§1230l74    ProMbMsdussof 


Sl2aOM   PoMfsmtf 


(g)  To  ai^wHit  or  employ  stsff  persons 
as  it  may  deem  necessary,  to  define  the 
duties  and  determine  the  conqtetisatian 
of  each,  tn  protect  the  handling  of  Board 


(b)  Except  as  provided  for  in 
paragraph  (c-)  of  this  section, 
organizatiods  receiving  distributions  of 
assessments  frooUhe  Board  shsO 
furnish  the  Board  with  an  annual 
financial  statement  audited  by  a 
certified  pubUc  accotmtant  of  all  funds 
distributed  to  such  oiganization 
pursuant  to  tiiis  sebput  and  any  otfan 
reports  as  may  be  required  by  the 
Secretary  or  the  Board  in  order  to  verify 
the  use  of  such  funds. 

(c]  State  pork  prodncw  assodatifnis 
as  defined  in  i  12302S  receiving 
distributions,  of  assessmmts  pursuant  to 
S 123072  which  receive  less  than  tUUnO 
in  assessments  annually  may  satisfy  the 
requirements  of  parsgraph  (b)  of  this 
section  by  providing  unaudited  annual  < 
financial  statonents  to  the  Board     - 
prepared  by  State  assodatkm  staff 
mmibers  or  individuals  who  prepare 
annual  financial  statements  for  ^  State 
association  provided  that  such  Rnanriat 
statements  are  attested  to  and  certified 
by  two  members  of  the  State 
association.  Notwithstanding  any 
provision  herein  to  the  contrary.  State 
associations  receiving  less  than  $10000 
in  distributed  assessments  annually, 
which  submit  unaudited  aruiual 
financial  statements  to  the  Board,  shall 
be  required  to  submit  an  annual 
financial  statement  sudited  by  s 
certified  pubUc  accountant  at  least  once 
every  5  years  or  more  frequently  if 
deemed  necessary  by  the  Board  or  the 
Secretary.  If  State  pork  producer 
associations  receive  less  than  $2,000  bi 
distributed  sssessmento  snnually.  the 
Board  may  elect  to  conduct  ito  mm 


audit  of  those  State  sssodatims  snnual 
financial  stetemaate  every  5  years  in 
lieu  of  the  required  financial  statement 
Done  at  Washington.  DC  on  June  6. 1988. 
I.  Patrick  Boyia. 
Adminispntor. 
[FR  Doc  88-13076  Filed  6-4-88: 8:45  am) 
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Transactions  WWi  AffHatoa 

Date:  June  2, 1988. 

AOCNCV:  Federal  Home  Loan  Bank 

Board. 

AcnoNE  Proposed  rule. 


r:  The  Federal  Home  Loan  Bank 
Board  ("Board"),  as  operating  bead  of 
the  Federal  Savings  aiid  Loan  Insurance 
Corporation  ( "FSUC  or  the 
"Corporation"),  pursuant  to  and  in 
accordance  with  Section  408  oS  the 
National  Housing  Act  as  smended  by 
the  Competitive  Equalify  Banldng  Act  of 
1987  ("CEBA").  is  proposh^  to  amend 
its  regulations  pertaining  to  transactions 
between  institationa  whose  acoonnta  are 
insured  by  the  FSLIC  ("insured 
bistitations")  and  afflistes  of  diose 
insured  institutions.  The  proposed 
amendmenta  (i)  define  and  clarify  the 
applicabilify  of  die  limitations  and 
prohibitions  specified  in  sections  23A 
and  23B  of  dte  Federal  Reserve  Act  and  ^ 
(ii)  clarify  the  apphcal^fy  of  the 
limHations  snd  prohibitions  q>ecified  in 
the  Board's  regidattons  existing  prior  to 
the  enactment  of  CEBA.  The  proposed' 
amendmenta  are  intended  to  further  the 
Congressional  intent  codified  in  CERA 
of  providing  parify  between  a  bank  and 
a  thrift  holding  company  with  respect  to 
the  trestment  of  transactions  between 
the  subsidiary  depositiory  institution 
and  ita  affiliates  engaged  in  activities 
permissible  for  a  bank  holding  company 
under  the  Bank  Holding  Company  Acf 
and  the  regulations  thereunder.  "Hie 
Board  requests  comments  on  all  aspecte 
of  this  proposal.  In  addition,  the  Board  is 
soliciting  commenta  on  whether 
amendmenta  to  ite  regulations  governing 
transactions  with  affiUates,  in  addition 
to  those  proposed  herein,  sre  necessary 
or  appropriate  fai  li^t  of  the  CEBA. 

DATE  Commenta  must  be  received  on  or 
before  August  8. 1968. 

•ocmni.  Send  commenta  to:  Director. 
Information  Servtoes  Section.  Office  6i 
Secretarist  Fsderal  Home  Loan  Bank 
Board.  170O  G  Street  NW..  WasUi^tofi. 
DC  20652.  Commenta  wiU  be  available 
for  public  tospecti<m  at  this  address. 


FON  nMETHCR  IMFOmtATION  OONTACT: 
Steven  {.Gray.  Attorney  (20Z)  377-7308: 
Kevin  A.  Corcoran.  Dq>uty  Director. 
(202)  377-0062:  V.  Gerard  Comizia. 
Director.  (202)  377-6411.  Corporate  and 
Securities  Division;  or  Julie  L.  Williams, 
Depufy  General  Counsel  for  Securities 
and  Corporate  Structurs.  (202)  377-6459; 
Office  of  Geoaral  Counsel  Federal 
Home  Loan  Bank  Board.  1700  GStieet 
NW..  Washington,  DC  20552. 

August  10 1907.  I¥esident  Reagan 
signed  into  law  Ihe  Competitive  Equttlify 
Banking  Act  of  1987,  Pub.  L  No.  lOO-OO 
101  Stat  552.  lite  CEBA  addresses  a 
number  of  impmtant  issues  rdating 
specifically  to  the  thrift  industry, 
including  the  recapitalization  of  the 
FSLIC  emergency  acquisitions  of 
troubled  thrift  institutions,  snd  potential 
areas  for  improvement  in  die 
examinstien  and  supervisory  procSfles. 
Among  the  provisions  contained  in  the 
CEBA  are  sections  104(dJ  end  llO  whidi 
amend  section  408  ot  the  Nstiooal 
Housi^  Act  ("NHA").  12  U.S£L  1730a. 
by  adding  new  subsections  ([^  and  (t) 
respectively.  Subsection  (p)  provides,  in 
effect  that  the  Uniitatioas  arid 
prohilritions  on  transactions  with 
affiliates  appltcaUe  io  sufaskiiary 
insored  instituti<nis  of  savings  and  loan 
holding  companies  prior  to  tihe 
enatitmant  of  the  CEBA  will  not  sppfy  to 
transactions  between  a  subsidiary 
insured  institution  and  its  affiliates 
engaged  in  actiiAties  permissible  for  a 
bank  holding  company  under  section 
4(c)  of  the  Bank  Holdhig  Company  Act 
( "BHCA").  12  U.S.C  1843(c).  Those 
.  transactions  will,  instead,  be  snbiect  to 
the  limitations  and  prohibitions  of 
sections  23A  and  23B  of  the  Federal 
Reserve  Act  ("FRA"),  12  U.S£.  371c  and 
371C-1.  In  addition,  subsection  (p) 
prohibits  certain  cross-marketing 
practices  by  an  insured  institutien 
subsidiary  of  a  diversified  ssvings  and 
loan  bolting  company  and  ita  affiliates. 
Subsection  (p)  fivther  provides  thst  the 
Corporation  may  prescribe  regulstions 
for  the  purpose  of  defining  and 
clarifying  tite  applicabilify  of  die 
proviaiom  of  sections  23A  and  23B  of 
die  FRA. 

New  subsection  408(t)  of  die  NHA 
exempta  trsnsactions  between  insured 
institutions  (and  their  subsidiaries)  that 
have  common  o%vnership  from  the 
proirasions  of  subsection  406(d)  of  the 
NHA  restricting  certain  transactions 
between  s  subsidiary  insured  institution 
and  ita  affiliates.  SpecifioaUy.  new 
subsection  40B(t)  provides,  in  pertinent 
part  that  "an  insured  institution  diet  is 
a  subsidiary  of  an  insured  institution  or 
insured  institations  die  voting  stock  of 


which  is  80  percent  owned  by  the  same 
coa^Mmy  shall  not  be  subject  *  *  *  to 
dw  provisions  of  (4e8(d]  of  the  NHA]  as 
to  transactions  with  such  parent  insured 
institutien  or  affilate  insursd  kistitutions 
(and  dieir  subsidiaries)  *  *  V'ln     . 
addition,  new  subsection  (t)  prohibita  an 
insured  institution  (or  ita  sidisidisries) 
from  purchasing  a  low  qualify  asset  (as 
defined  in  section  23A  of  the  FRAj  £rom 
another  insured  institution  (or  ita 
subsidiaries]  in  any  transaction 
exempted  by  that  subsection. 
Transaction  exempted  by  408(t)  must  bs 
on  terms  and  conditions  thst  are 
consistent  with  safe  and  sound  financial 
practices. 

As  described  in  grester  detail  below, 
the  Board  is  proposing  amendmenta  to 
ita  regulations  to  (i)  incorporate,  with 
OBrtflin  modifications  discussed 
hereinafter,  the  provisions  of  Sections 
2aA  and  23B  of  the  FRA  into  proposed 
new  12  CFR  584.3-1  and  584.3-2  and  (u) 
clarify  which  transactions  involving 
subsidiary  insured  institutions  and  their 
affiliates  are  subiect  to  proposed  new  12 
CFR  584.3-1  and  584.3-2  or  12  CFR  564.3 
of  die  Board's  existing  regulations.  The 
Board  is  soliciting  ooramento  from 
interested  parties  on  all  aqiecta  of  the 
proposed  amendmenta  and,  in 
particular:  (i)  Wliether  any  additional 
definiticmend  clari&cation  of  the 
applicabilify  of  the  relevant  statutory 
and  regulatory  provisions  is  necessary, 
(ii)  whether  and.  to  what  extent  it  is 
necessary  or  appropriate  for  the  Board 
to  approve  transactions  that  exceed  the 
quantitative  or  qualitative  limitations  of 
section  23A  incorporated  into  new  12 
CFR  584.3-1.  and  (iii)  wheUier  and.  die 
extent  to  which,  the  pro^^ons  of  Part 
584.  inchuling  proposed  S  S  584.3-1  and 
584.3^  should  be  applicable  to 
transactions  between  a  subsidiary 
insured  institution  and  ita  subsidiaries 
and/ or  to  transactions  between 
subsidiaries  of  a  subsidiary  insured 
institution  and  other  affiliates  of  such 
insured  institution. 

A.  Sottdtatkin  of  Commenta  Beyond 
Proposd 

The  Board  is  concerned  that  the  new 
statutory  scheme,  created  by  CEBA.  to 
govern  transactions  between  holding 
company  subsidiary  insured  institutions 
and  their  affiliates  is  somewhat 
confusing,  frought  with  anomalies  and. 
potentiaUy  inconsistent  For  example, 
whereas  section  40e(d)  of  the  NHA  and 
12  CFR  S84.3  diereunder  prohibit  certain 
transactions  and  allow  for  prior 
approval,  without  any  spedfied 
quantitative  limita,  by  the  PSA  of  other 
transactions,  section  23A  of  die  FRA 
generally  permito  "covered 
transactions"  up  to  threshold  limits. 


Moreover,  wherees  12  CFR  S84J  is 

(except  as  specifically  provided  therein) 
applicable  to  transactions  between  s 
subsidiary  insured  institution  snd  ita 
service  corporation  subsidisries  but  is 
not  applicable  to  transactions  between 
such  service  corporations  and  their 
parent  institiition's  other  holthng 
con^any  affiliates,  the  inverse  is  the 
case  under  section  23A  of  the  FRA. 
Similariy.  12  CFR  584.3  is  ap^tcable  to 
transactioBS  betweoi  a  subsidiary 
insured  institation  and  entities  outaids 
of  dw  holding  company  structure  that 
are  under  die  control  of  a  person  that 
controls  the  holding  company,  but 
section  28A  is  not  spplicable  to 
transaction  with  such  commonly 
controlled  entities  outnde  the  holding 
company  structure. 

Accoidin^y,  the  Board  is  soliciting 
commenta  on  whether  amendmenta  to 
ita  regulattons,  in  sddition  to  the 
amendments  proposed  herein,  are 
necessary  or  appropiteta  to  provide  for 
a  workable  scheme  of  transactions  with 
affiliates  regulation.  In  li^t  of  the 
policies  embodied  in  the  transactions 
with  affltiates  provisions  of  die  CEBA  of 
"leveling  the  playing  field"  between 
bank  and  thrift  Iwlchng  companies  with 
respect  to  transactions  between 
depository  institutions  snd  their 
affiliates  and  generaUy  liberalizing  the 
restrictions  on  transactions  between 
subsidiary  insured  institutions  and  their 
affiliates,  the  Board  reqnesto 
commenters  to  address  whether  it  would 
be  desirable,  to  the  extent  practicable 
and  subject  to  supervisory 
consideratioiu,  that  all  (or  as  many  as 
possible)  sid>sidiary  insured  institutions 
be  subject  to  one  set  of  rules  with 
respect  to  transactions  with  their 
aviates.  Such  a  set  of  rules  could,  for 
example,  be  based  upon  the  limitations 
and  prohibitions  contained  in  sections 
23A  and  23B  of  the  FRA.  Accordingly, 
the  Board  seeks  public  xx)mmenta  on 
whedier  and.  to  what  extent  the  Board's 
regulstions  at  12  CFR  584.3  could  or 
should  subject  transactions  between  a 
subsidiary  insured  institutton  and  its 
affiliates  to  prohibitions  and  limitations 
based  on  diose  contained  in  sectioiu 
23A  and  23B  of  die  FRA  widwut 
transgressing  the  requirements  of 
section  408(d)  of  die  NHA. 

h  should  also  be  noted  that  the  Board 
has  proposed  fw  comment  amendmenta 
to  12  CFR  S83.41(a)  and  12  CFR  563.43(a) 
(the  "Conflict  Rides")  to  remove  any 
potential  for  conflict  between  those 
regulatory  provisions  and  section 
4ae(d)(8)  of  die  NHA.  12  U.S.C 
1730(d)(0),  which  requires  the  prior 
approval  of  the  FSUC  on  a  case^iy-case 
basis  of  certain  transactions  between  an 
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insured  institution  and  its  affiliates.* 
The  effect  of  those  proposed 
amendments  would  be  to  make  the 
Conflict  Rules  inapplicable  to 
transactions  with  affiliates  that  are 
already  subject  to  transactions  with 
affiliates  regulation  pursuant  to 
provisions  of  the  NHA.  Transactions 
between  an  insured  institution  that  is 
not  a  subsidiary  of  a  savings  and  loan 
holding  company  and  affiliated  persons 
of  that  insured  institution  (as  defined  by 
12  CFR  561.29)  would  continue  to  be 
subject  to  the  Conflicts  Rules.  The  Board 
may  also  review  the  Conflict  Rules  to 
determine  what  if  any,  additional 
amendments  to  those  provisions  are 
warranted  Once  such  review  is 
completed  the  Board  will,  if  warranted, 
solicit  public  comment  on  proposed 
amendments  to  the  Conflicts  Rules.  At 
this  time,  the  Board  is  not  specifically 
soliciting  comment  with  respect  to  the 
Conflict  Rules. 

B.  Amendments  to  Part  584 

In  accordance  with  section  408  of  the 
NHA.  as  amended  by  the  CEBA,  the 
Board  is  proposing  to  amend  Part  584  of 
its  regulations  to  provide  that 
transactions  between  an  insured 
institution  subsidiary  of  a  savings  and 
loan  holding  company  and  an  affiliate  of 
the  insured  institution,  which  is  engaged 
only  in  business  activities  which  the 
Board  of  Governors  of  the  Federal 
Reserve  System  ("FRB"),  by  regiilation 
or  order  has  determined  to  be 
permissible  for  bank  holding  companies 
under  section  4(c)(8)  of  the  BHCA.  are 
subject  to  the  provisions  of  sections  23A 
and  23B  of  the  FRA.  as  implemented  in 
proposed  new  12  CFR  584.5-1  and  584.3- 
2.  Transactions  between  an  insured 
institution  subsidiary  of  a  savings  and 
loan  holding  company  and  its  affiliates 
that  are  engaged  in  business  activities 
that  the  FRB  has  not  determined  to  be 
permissible  for  bank  holding  companies, 
or  that  the  Board  has  determined,  by 
regulation,  to  not  be  a  permissible 
nonbanking  activity  for  savings  and 
loan  holding  companies,  will  continue  to 
be  subject  to  the  provisions  of  12  CFR 
584.3.*  In  addition,  the  Board  proposes 
to  incorporate  the  exemption  from 
subsection  408(d)  of  the  NHA  provided 
by  new  subsection  408(t)  of  the  NHA 
into  Part  584. 

Specifically,  the  Board  proposes  to  (i) 
amend  paragraph  (a)  of  12  CFR  584.3  to 
exempt  transactions  between  an  insured 


■  See  Bd  Re«.  No.  88-287. 52  FR 15230  (April  28, 
1988). 

»  See.  Board  Re*.  No.  87-1298. 53  FR  312  (January 
8, 1988)  in  which  the  Board  adopted  amenifaients  to 
il»  regulations  to,  among  other  thing*,  revise  12  CFR 
564.2-2  regarding  permissible  nonbanking  activities 
of  saving*  and  loan  holding  companie*. 


institutim  subsidiary  of  a  savings  and 
loan  holding  company  and  its  affiliates 
engaged  only  in  permissiUe  savings  and 
loan  holding  company  nonbanking 
activities  ("permissible  n<Hibankinjg 
activities")  form  the  provisions  of  that 
regulation,  (ii)  add  new  paragraph  (i)  to 
12  CFR  584.3  to  exempt  transactions 
between  an  insured  institution  that  is  a 
subsidiary  of  another  insured  institution 
or  insured  institutions  that  are  at  least 
80  percent  owned  by  the  same  holding 
company  and  such  parent  or  affiliate 
insured  institutions  (and  each  odier's 
subsidiaries)  firom  the  provisions  of  that 
section,  (iii)  add  new  12  CFR  584.3-1, 
which  explicitly  applies  to  transacfions 
between  an  insured  institution 
subsidiary  of  a  savings  and  loan  holding 
company  and  its  affiliates  engaged  only 
in  permissible  nonbanking  activities  and 
incorporates,  with  certain  modifications, 
the  terms  and  provisions  of  Section  23A 
of  the  FRA  into  the  Board's  regulations, 
and  (iv)  add  new  12  CFR  584.3-2.  which 
explicitly  applies  to  transactions 
between  an  insured  institution 
subsidiary  of  a  savings  and  loan  holding 
company  and  its  affiliates  engaged  only 
in  permissible  nonbanking  activities  and 
incorporates,  with  certain  modifications, 
the  terms  and  provisions  of  Section  23B 
of  the  FRA  into  the  Board's  regulations. 

New  i  584.3(i)  incorporates  the 
exemption  fixim  the  otherwise 
applicable  restrictions  on  affiliated 
transactions  provided  by  new 
subsection  408(t)  of  the  NHA.  Pursuant 
to  new  S  584.3(i),  transactions  between 
(i)  a  subsidiary  insured  institution  and 
its  parent  insured  institution  (and  such 
parent's  subsidiaries)  and  (ii)  insured 
institutions  (and  each  other's 
subsidiaries)  that  are  at  least  80  percent 
owned  by  the  same  holding  company 
are  exempt  from  the  provisions  of  12 
CFR  584.3.  Such  transactions  will, 
however,  depending  upon  the  types  of 
activities  engaged  in,  be  subject  to  the 
provisions  of  proposed  new  12  CFR 
584.3-1  and  584.3-2.*  Thus,  the 
exemption  provided  by  new  fi  584.3(i) 
will  be  applicable  only  when  both  of  the 
insured  institutions  involved  in  a 
specific  transaction,  directly  or  through 
a  subsidiary,  are  (i)  in  a  parent/ 
subsidiary  relationship  or  (ii)  are  subject 
to  at  least  80  percent  common 
ownership. 

The  Board  wishes  to  note  that 
transactions  between  a  subsidiary 
insured  institution  and  its  own  service 
corporation  subsidiaries  are  not 
explicitly  covered  by  new  subsection 


»  Generally,  transaction*  directly  between 
insured  institutions  with  the  requisite  relationship 
will  be  exempted  from  the  provisions  of  propoiied  12 
CFR  584.3-1.  See  proposed  12  CFR  584.3-l(e). 


408(t}  of  the  NHA.  Accor^ngly,  the 
Board  is  considering  whether  it  is 
appropriate  to  continue  to  apply  12  CFR 
584.3  to  transactions  between  subsidiary 
insured  institutions  and  their  own 
service  corporation  subsidiaries  that  are 
not  exclusively  engaged  in  permissible 
nonbanking  activities  and.  as  discussed 
in  greater  detail  below,  thd%oard 
specifically  solicits  comments  on  that 
issue. 

New  12  CFR  584.3-1  tracks  the  terms 
and  provisions  of  section  23A  of  the 
FRA  with  modifications  designed  to 
clarify  the  appticability  of  such  terms 
and  provisions  to  insured  institutions. 
The  new  regulations  defines  "covered 
transactions"  and  limits  an  insured 
institution's  cumulative  covered 
transactions  with  any  one  affiliate  to  no 
more  than  10  percent  of  the  institution's 
regulatory  capital  (as  defined  in  12  CFR 
561.tS)  and  with  all  affiliates,  that  are 
engaged  exclusively  in  permissible 
nonbanking  activities,  in  the  aggregate 
to  no  more  than  20  percent  of  the 
institution's  regulatory  capital.  In  order 
to  provide  for  operating  flexibility,  the 
regulation  delegates  authority  to  an 
insured  institution's  Principal 
Supervisory  Agent  ("PSA")  (as  defined 
in  12  CFR  561.35)  to  approve  covered 
transactions  in  excess  of  the  quantative 
thresholds,  provided  that  the  PSA 
determines  that  the  transaction  would 
not  be  detrimental  to  the  interests  of  the 
savings  account  holders  of  the  specific 
insured  institution  or  to  fiie  insurance 
risk  of  the  Corporation  with  respect  to 
that  institution.  The  Board  specifically 
seeks  comment  as  to  the 
appropriateness  of  the  proposed 
delegation  and  whether  the  PSA 
approval  mechanism  also  should  be 
available  with  respect  to  qualitative 
criteria  contained  in  section  23A.  The 
Board  also  specifically  requests 
comments  on  what  recordkeeping 
requirements  would  be  appropriate  for 
insured  institutions  to  document 
transactions  with  affiliates  that  do  not 
require  a  specific  approval  and  whether 
the  Board  should  provide  particularized, 
explicit  authority  for  its  supervisory 
agents  to  unwind  transactions  with 
affiliates  that,  after  review  by  an 
examiner  and  appropriate  supervisory     ■ 
staff,  are  deemed  to  be  unsafe  and 
unsound. 

Proposed  new  12  CFR  584.a-l(e)  lists 
the  exemptions  from  the  provisions  of 
the  new  regulation.  In  this  regard,  the 
Board  specifically  requests  comment  as 
to  whether  the  exemption,  in  proposed 
12  CFR  584.3-l(e)(2),  for  giving 
immediate  credit  to  an  affiliate  for 
uncollected  items  received  in  the 
ordinary  course  of  business  may  expose 


an  insured  Institution  to  undue  risk  and 
whether  any  linitatioas  should  be 
imposed  on  such  extensions  of  credit 

The  definition  of  affiliate  contained  in 
proposed  new  12  CFR  5B4.3-1  modifies 
the  definition  of  that  term  In  section  23A 
of  the  FRA  by  tndudiag  as  aSiliales 
those  subsidiaries  of  a  subsidiary 
insured  Institution  that  areengaged  in 
activities  that  the  insured  institution 
would  not  be  aufiiorized  to  oigage  in 
directiy.  The  proposed  definition  of 
affiliate  would,  in  effect  generally 
remave,  subject  to  safety  and  soimdness 
coosideratians,  the  regiilatcHy 
prohibitions  and  Umitations  on 
transactions  between  a  subsidiaiy 
insured  institution  and  its  subsidiaries 
that  are  exclusively  engaged  in 
permissible  nonbanking  activities  and 
are  not  engaged  in  any  activities  that  the 
insBied  institution  would  not  be 
authorized  to  engage  in  directiy.  Sudi 
proposed  definition  of  affiliate  would, 
however,  subject  transactions  between 
a  service  corporation  subsidiary  and  its 
parent  institution's  other  holdiivg 
company  affiliates  toihe  regulatory 
prohibitions  and  limitation  contained  in 
proposed  12  CFR  584.3-1  and  584.3-2. 
The  Board  is  aware  that  application  of 
the  definition  of  alKiate  as  contained  in 
proposed  12  CFR  584  J-1  would  mark  a 
departure  from  current  practice  in  the 
thrift  industry  whereby  transactions 
between  a  service  corporation 
subsidiary  and  its  parent  institution's 
ether  holding  company  affiliates  are  not 
subject  to  the  provisions  of  12  CFR  584.3. 
It  would,  on  the  other  hand,  create  an 
additional  option  for  savings  and  loans 
that  is  presently  available  to  insured 
banks  under  sections  23A  and  23B  in  the 
form  of  the  "operating  subsidiary",  and 
it  would  further  CXBA's  mandate  to 
"levd  the  playing  field"  between  bank 
and  thrift  holding  companies. 
The  Board  is  concerned  that 
utilization  of  two  divergent  difinitions  of 
the  term  "affiliate"  will  lead  to 
confusion  in  the  thrift  industry. 
Accoidingly,  as  previously  noted,  the 
Board  is  soliciting  comments  as  to  the 
most  appropriate  manner,  under  Part 
584.  to  treat  (i)  transactions  between  a 
subsidiary  insured  institution  and  its 
subsidiaries;  (ii)  transactions  between 
'subsidiaries  of  a  subsidiaty  insured 
institution  and  other  holding  company 
affiliates  of  such  insured  institution;  and 
(iii)  transaction  between  a  subsidiary 
insured  institution  and  affiliates  that  are 
not  subsidiaries  of  the  holding  company. 
Mere  spedfically.  the  Board  solicits 
comments  on  fhe  following  questionr. 

(Q  Whether  and  to  what  extent 
transactions  between  a  subsidiary 
insured  institution  and  its  subsidiaries 


should  be  subject  to  any  regulatory 
KstiicticHuT  * 

(ii)  WheOier  and  to  what  extent 
transactions  between  subsidiaries  of  a 
subsicfiary  insured  institution  and  other 
holdiiig  company  affiliates  of  stuih 
insured  institution  should  be  subject  to 
any  regulatory  restrictions? 

(Hi)  Whether  it  is  appropriate,  for 
simplicity  and  uniformity  reasons,  to 
treat  subsidiaries  of  subsidiary  insured 
institutions  as  affiUates  in  aD  cases  for 
purposes  of  Part  S84?  and; 

(iv)  V\^ether  and  to  what  extent, 
distinctions  can  and  should  be  made 
between  fhe  treatment  of  affiliates  that 
are  holding  company  subsidiaries  and ' 
other  entities  that  are  cunently  treated 
as  affiliates,  e.g.,  companies  controlled 
by  a  natural  perscm  that  is  a  controlling 
person  of  the  holding  company? 

Proposed  new  S  584.3-1  requires  all 
coveted  and  exempt  transactions 
between  a  subsidiary  insured  institution 
and  its  affiliates  to  be  on  terms  and 
conditions  consistent  widi  safe  and 
sound  thrift  practices  and  prohibits  an 
insured  institution  from  purchasing 
"low-quality"  assets  (as  defined  therein) 
from  an  affiliate.  Finally,  the  regulation 
requires  that  all  of  a  subsidiary  insured 
institution's  extensions  of  crecfit  to  an 
affiUate  must  be  secured  by  collateral  in 
specified  amounts. 

New  12  CFR  584.3-'2  tracks,  with 
minor  modffications  (e;g..  die  term 
"insured  institution"  is  substituted  for 
"member  bank"  throughout  the 
regulation),  the  terms  and  previsions  of 
Section  23B  of  the  FRA.  The  new 
regulation  provides  that  a  subsidiary 
insured  institution  may  engage  in  certain 
transactions  with  an  ajEfiliate  of  the 
insured  institution  only  if  the  terms  and 
conditions  of  the  transaction  are 
substantially  die  same,  or  at  least  as 
favorable  to  the  insured  institution,  as 
those  prevailing  at  the  time  for 
comparbie  transactions  with 
nonaffiliated  companies.  In  the  absence 
of  comparable  transactions,  the 
regulation  requires  the  terms  and 
conditions  of  the  transaction  to  be  the 
same  as  those  that  in  good  faith,  would 
be  offered  to  or  would  apply  to 
nonaffiliatied  companies.  In  addition,  an 
advertising  restriction  is  imposed  on 


« In  this  regard  the  Board  note*  that  although  12 
CFR  583.15  include*  a  aervice  corporatioa 
aubsidiary  of  a  subsidiary  insured  institution  within 
the  definition  of  "affiliate"  for  purposes  of  the 
Iranaactioii*  vriih  affiliates  pwviaion*  of  12  CFR 
584.3.  a  service  corporation  subsidiary  of  an  insured 
institution  that  is  not^rt  of  a  holding  company 
structure  (a  "stand  alone  institution")  is  not 
Included  in  the  defiiAion  of  ■"affiliated  person" 
conUtned  in  12  Cnt  Ml  29  VBd,  therefore, 
transaction*  between  aacfa  aland  akme  institution 
and  its  aarviaecorparalion*  would  not  be  subiect  to 
comparable  transactions  wifh  affiliates  regulation. 


insured  institutions,  dieir  subsidiaries, 
and  affiliates  widi  respect  to 
advertiaeBUBts  staling  or  suggesting 
that  die  insured  inslitDtion  shall  in  any 
way  be  responsible  for  the  oUigatioas  of 
its  affiliates. 

The  Board  intends  new  Sections 
584.3-1  and  584.3-2  to  apply  to 
transactions  between  a  subsidiary 
insured  institution  end  diose  of  its 
affiliates  diat  are  exclusively  engaged  in 
permissible  nonbanking  activities,  lltat 
an  affiliate  is  engaged  in  more  dian  one 
permissible  nonbanking  activity  wiH  not 
affect  the  applicability  of  the  new 
provisions  provided  the  affiliate  is 
eagaged  only  in  permissUile  nonbanking 
activities.  In  general  new  U  SM.3-1 
and  584.3-2  represent  a  liberalization, 
dictated  by  die  CEBA.  of  die 
transactions  with  affiliates  restrictions 
applicable  to  insured  institutions  and 
those  of  their  affiliates  that  are  engaged 
only  in  permissible  nonbanking 
activities.  The  new  regulations  contain 
their  owm  set  of  defined  terms  including: 
"Covered  transaction."  "control," 
"subsidiary,"  "securities,"  "low-quality 
asset"  and  "permissible  amdMnking 
activity."  The  proposed  new  regulation 
would  define  die  term  "insured 
institution"  to  have  the  same  meaning  as 
given  that  term  under  12  CFR  583.6. 

Initial  Regidatory  Flexilnlity  Analyste 

Pursuant  to  section  3  of  the  Regulatory 
FlexibUity  Act  5  U^.C  603,  the  Board  is 
providing  the  following  initial  regulatory 
flexibiUty  analysis. 

1.  Reasons,  objectives  and  legal  basis 
underlying  the  proposed  rule.  These 
elements  are  incorporate  above  in  the 

SUPPLEMENTARY  INFORMATION 

regarding  the  proposal. 

2.  Sntail  entities  to  which  the 
proposed  rule  would  apply.  The 
pn^iosed  rule  would  apply  to  all  insured 
institutions. 

3.  Impact  of  the  proposed  rule  on 
small  entities.  The  proposed  rule  woidd 
not  have  a  substantial  impact  on  small 
insured  institutions. 

4.  Overlapping  or  conflicting  federal 
rules.  TTiere  are  no  known  rules  that 
dupHcate,  overlap,  or  conflict  with  this 
proposal. 

5.  Alternative  to  Ute  proposed  rule. 
There  are  no  alternatives  that  would  be 
less  burdensome  than  the  proposal  in 
addressing  the  concerns  expressed  in 
the  SUPPLEMEMTARY  INFORMATION 

set  forth  above. 

Ust  of  Subjects  in  U  CFR  Part  <M ' 

Holding  Companies,  Savings  and  loan 
associatioa  Securities. 

Accordingly,  die  Board  hereby 
proposes  to  amend  Part  .564,  Subchapter 
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F.  Chapter  V.  Title  12,  Code  of  Federal 
Regulations,  as  set  forth  below. 

SUBCHAPTER  F— REGULATIONS  TOR 
SAVINQ8  AND  LX>AN  HOLDING 
COMPANIES  I 

PART  584— REGULATED  ACTIVITIES 

1.  The  authority  citation  for  Part  584 
continues  to  read  as  follows: 

Autharity:  Sec.  SA.  47  Stat.  727.  as  added 
by  sec  1. 84  Stat.  256.  as  amended  (12  U.S.C. 
1425a):  sec  2. 48  Stat.  128.  as  amended  (12 
U.S.C.  1462];  sec.  5. 48  Stat.  132,  as  amended 
(12  U.S.C.  1464):  sees.  4«-403.  405-407,  48 
Stat.  1255-1257, 1259-1280.  as  amended  (12 
U.S.C  1724-1726, 1728-1730);  sec.  408,  82  Stat. 
5,  as  amended  (12  U.S.C.  1730a);  Reorg-  Plan 
No.  3  of  1947. 12  FR  4981.  3  CFR.  1943-1948 
CcMnp.  p.  1071.  I 

2.  Amend  S  584.3  by  revising  the 
introductory  text  of  paragraph  (a);  and 
by  adding  a  new  paragraph  (i)  to  read  as 
follows: 

S  5M.3    Trmncdons  with  afflHatM, 

(a)  Prohibited  transactions.  Except  as 
provided  by  {{  584.3-1  and  584.3-2.  no 
subsidiary  insured  institution  of  a 
savings  and  loan  holding  company  shall: 
***** 

(i)  Common  ownership  exemption. 
The  provisions  of  this  section  shall  not 
apply  to: 

(1)  Transactions  between  an  insured 
institution  that  is  a  subsidiary  of  an 
insured  institution  and  such  parent 
insured  institution  (or  such  parent 
insured  institution's  subsidiaries);  or 

(2)  Transactions  between  insured 
institution's  (and  each  other's 
subsidiaries)  the  voting  stock  of  which  is 
at  least  80  percent  owned  by  the  same 
holding  company. 

An  insured  institution  may  not, 
however,  purchase  a  low  quality  asset 
(as  defined  in  §  584.3-1]  from  another 
insiued  institution,  and  any  transaction 
with  another  insured  institution  (or  its 
subsidiaries)  under  this  section  must  be 
on  terms  and  conditions  that  are 
consistent  with  safe  and  sound  financial 
practices. 

3.  Add  new  S  584.3-1  to  r^ad  af 

follows:  I 

( 

9a<.4~i    1 1  ■liBL  iNNii  wim  mimiM  ntat 


(a)  Scope  of  section.  This  section,  in 
conjunction  with  J  584.3-2.  exclusively 
governs  transactions  between  an 
insured  institution  subsidiary  of  a 
savipgs  and  loan  holding  company  or 
subsidiaries  of  such  institution  and 
those  affiliates  of  the  insured  institution 
that  are  engaged  exclusively  in 
permissible  nonbanking  activities  (as 
defined  in  paragraph  (c)  of  this  section). 


(b)  Restriction  on  transactions  with 
affiliates.  (1)  An  insured  institution  and 
its  subsidiaries  may  engage  in  a  covered 
transaction  with  an  affiliate  that  is 
engaged  exclusively  in  permissible 
nonbanking  activities  only  if: 

(i)  In  the  case  of  any  such  affiliate,  the 
aggregate  amount  of  covered 
transactions  of  the  insured  institution 
and  its  subsidiaries  will  not  exceed  10 
per  centum  of  the  regulatory  capital  of 
the  insured  institution  (as  defined  in 
S  561.13  of  this  chapter): 

(ii)  In  the  case  of  aU  such  affiliates, 
the  aggregate  amount  of  covered 
transactions  of  the  insured  institution 
and  its  subsidiaries  will  not  exceed  20 
per  centum  of  the  regulatory  capital  of 
the  insured  institution  (as  defined  in 
S  561.13  of  this  chapter);  and 

(iii)  In  the  case  of  covered 
transactions  in  excess  of  the 
quantitative  limitations  contained  in 
paragraphs  (b)(l)(i)  and  (b)(l)(ii)  of  this 
section,  prior  written  approval  of  the 
Corporation  is  obtained.  Such  approval 
may  be  granted  if  the  Corporation  finds 
that  such  covered  transaction  would  not 
be  detrimental  to  the  interests  of  the 
savings  account  holders  of  the  specific 
insured  institution  or  to  the  insurance 
risk  of  the  Corporation  with  respect  to 
that  institution.  The  Principal 
Supervisory  Agent  (as  defUied  in 
S  561.35  of  this  chapter)  shall  hav^ 
authority  to  give  prior  written  approval 
on  behalf  of  the  Corporation  to  any  such 
covered  transaction  requiring  approval 
under  this  paragraph  (b)(l)(iii),  provided 
that  such  transaction  does  not  raise  a 
significant  issue  of  law  or  policy. 

(2)  For  the  purpose  of  this  section,  any 
transaction  by  an  insured  Institution 
with  any  person  shall  be  deemed  to  be  a 
transaction  with  an  affiliate  to  the 
extent  that  the  proceeds  of  the 
transaction  are  used  for  the  benefit  of, 
or  transferred  to,  that  affiliated. 

(3)  An  insured  institution  may  not 
purdiase  a  low-quality  asset  from  an 
affiliate  unless  the  insured  institution, 
pursuant  to  an  independent  credit 
evaluation,  committed  itself  to  ptuchase 
such  asset  prior  to  the  time  such  asset 
was  acquired  by  the  affiliate. 

(4)  Any  covered  transactions  and  any 
transactions  exempt  under  paragraph  (e) 
of  this  section  between  an  insured 
institution  and  an  affiliate  shall  be  on 
terms  and  conditions  that  are  consistent 
with  safe  and  sound  financial  institution 
practices. 

(c)  Definitions.  For  the  purpose  of  this 
section — 

(1)  The  term  "affiliate"  with  respect  to 
an  insured  institution  means — 

(i)  Any  company  that  controls  the 
insured  institution  and  any  other 
company  that  is  controlled  by  the 


company  that  controls  the  insured 
institutions: 

(ii)  Any  insured  institution  subsidiary 
of  the  insured  institution; 

(iii)  Any  company — 

(A)  that  is  controlled  directly  or 
indirectiy,  by  a  trust  or  otherwise,  by  or 
for  the  benefit  of  shareholders  who 
beneficially  or  otherwise  control, 
directly  or  indirectly,  by  trust  or 
otherwise,  the  insured  institution  or  any 
company  that  controls  the  insured 
institution;  or 

(B)  In  which  a  majority  of  its  directors 
or  trustees  constitute  a  majority  of  the 
persons  holding  any  such  office  with  the 
insured  institution  or  any  company  that 
controls  the  insured  institution; 

(iv)(A)  Any  company,  including  a  real 
estate  investment  trust,  that  is 
sponsored  and  advised  on  a  contractual 
basis  by  the  insured  institution  or  any  ■ 
subsidiary  or  affiliate  of  the  insured 
institution;  or 

(B)  Any  investment  company  with 
respect  to  which  an  insured  institution 
or  any  affiliate  thereof  is  an  investment 
advisor  as  defined  in  section  80a-2(a) 
(20)ofTitlel5;and 

(v)  Any  company  that  the  Corporation 
determines  by  regulation  or  order  to 
have  a  relationsMp  with  the  insured 
institution  or  any  subsidiary  or  affiliate 
of  the  insured  institution,  such  that 
covered  transactions  by  the  insured 
institution  or  its  subsidiary  with  that 
company  may  be  affected  by  the 
relationship  to  the  detriment  of  the 
insured  institution  or  its  subsidiary;  and 

(2)  The  following  shall  not  be 
considered  to  be  an  affiliate. 

(i)  Any  company,  other  than  an 
insured  institution,  that  is  a  subsidiary 
of  the  insured  institution,  unless  the 
subsidiary  is  engaged  in  activities  that 
the  insured  institution  would  not  be 
authorized  to  engage  in  directly; 

(ii)  Any  company  engaged  solely  in 
holding  the  premises  of  the  insured 
institution; 

(iii)  Any  company  engaged  solely  in 
conducting  a  safe  deposit  business; 

(iv)  Any  company  engaged  solely  in 
holding  obligations  of  the  United  States 
or  its  agencies  or  obligations  fully 
guaranteed  by  the  United  States  or  its 
agencies  as  to  principal  and  interest; 
and 

(v)  Any  company  wh^re  control 
results  from  the  exercise  of  rights  arising 
out  a  bona  fide  debt  previously 
contracted,  but  only  for  the  period  of 
time  specifically  authorized  under 
applicable  State  or  Federal  law  or 
regulation  or,  in  the  absence  of  such  law 
or  regulation,  for  a  period  of  one  year 
from  the  date  of  the  exercise  of  such 
rights  or  the  effective  date  of  this 


section,  whidiever  date  is  later,  subject 
upon  application,  to  authcHization  by  the 
Corporation  for  good  cause  shown  of 
extensions  of  time  for  not  more  than  one 
year  at  a  time,  but  such  extensions  in 
the  aggregate  shall  not  exceed  three 
years: 

(3)(i)  A  company  or  shareholder  shall 
be  deemed  to  have  control  over  another 
company  if — 

(A)  Such  company  or  shareholder, 
directly  or  indirectiy.  or  acting  throu^ 
one  or  more  other  persons  owns, 
controls,  or  has  power  to  vote  25  per 
centum  or  more  of  any  dass  of  voting 
securities  of  the  other  company; 

(B)  such  company  or  shareholder 
controls  in  any  manner  the  election  of  a 
majority  of  the  directors  or  trustees  of 
the  other  company,  or 

(C)  The  Corporation  determines,  after 
notice  and  opportimity  for  hearing,  that 
such  company  or  shareholder,  directiy 
or  iiulirectly,  exercises  a  controlling 
influence  over  the  management  or 
policies  of  the  other  company;  and 

(ii)  Notwithstanding  any  other 
provisions  of  this  section,  no  company 
shall  be  deemed  to  own  or  control 
another  company  by  virtue  of  its 
ownership  or  control  of  shares  in  a 
fiduciary  capacity,  except  as  provided  in 
paragraph  (e)(l)(iii)  of  this  section  or  if 
the  company  owning  or  controlling  such 
shares  is  a  business  trust; 

(4)  The  term  "subsidiary"  with  respect 
to-a  specified  company  means  a 
company  that  is  controlled  by  such 
specified  company; 

(5)  The  term  "insured  institution"  has 
the  same  meaning  as  given  that  term 
imder  S  583.8  of  this  subchapter. 

(6)  The  term  "company"  means  a 
corporation,  partnership,  business  trust 
association,  or  similar  organization  and, 
unless  specifically  excluded,  the  term 
"company"  includes  an  "insured 
institution"; 

(7)  The  term  "covered  transaction" 
means  with  respect  to  an  affiUate  of  an 
insured  institution — 

(i)  A  loan  or  extension  of  credit  to  the 
afiRliate; 

(ii)  A  purchase  of  or  an  investment  in 
securities  issued  by  the  affiliate; 

(iii)  A  purchase  of  assets,  including 
assets  sidiject  to  an  agreement  to 
repurchase,  horn  the  affiliate,  except 
such  purchase  of  real  and  personal 
property  as  may  be  specifically 
exempted  by  the  Corporation  by  order 
or  regulation; 

(iv)  The  acceptance  of  securities 
issued  by  the  affiliate  as  collateral 
security  for  a  loan  or  extension  of  credit 
to  any  person  or  company;  or 

(v)  The  issuance  of  a  guarantee, 
arceptflnce,  or  letter  of  credit  including 


an  endorsement  or  standby  letter  of 
credit,  on  behalf  of  an  affiliate; 

(8)  The  term  "aggregate  amount  of 
covered  transactions"  means  the 
amount  of  the  covered  transactions 
about  to  be  engaged  in  added  to  the 
current  amount  of  all  outstanding 
covered  transactions; 

(9)  The  term  "securities"  means 
stocks,  bonds,  debentures,  notes,  or 
other  similar  obligations; 

(10)  The  term  "low-quality  asset" 
means  an  asset  that  falls  in  any  one  or 
more  of  the  following  categories: 

(i)  An  asset  classified  as 
"substandard",  "doubtful",  or  "loss"  or 
treated  as  "other  assets  especially 
mentioned"  in  the  most  recent  report  of 
examination  or  inspection  pf  an  affiliate 
prepared  by  either  a  Federal  or  State 
supervisory  agency; 

|ii)  An  asset  in  a  nonaccrual  status; 

(iii)  An  asset  on  which  principal  or 
interest  payments  are  more  than  thirty 
days  past  due;  or 

(iv)  An  asset  whose  terms  have  been 
renegotiated  or  compromised  due  to  the 
deteriorating  financial  condition  of  the 
obligor  and 

(11)  The  term  "permissible 
nonbanking  activities"  means  those 
services  and  activities  permissible  for 
b^ink  holding  companies  pursuant  to 
section  4(c]8  of  the  Bank  Holding 
Company  Act  and  die  regulations  and 
orders  thereunder. 

(d)  Collateral  for  certain  transactions 
with  affiliates.  (1)  Each  loan  or 
extension  of  credit  to,  or  guarantee, 
acceptance,  or  letter  of  credit  issued  on 
behalf  of,  an  affiliate  by  an  insured 
institution  shall  be  secured  at  the  time 
of  the  transaction  by  collaterial  having  a 
market  value  equal  to — 

(i)  100  per  centum  of  the  amount  of 
such  loan  or  extension  of  credit 
guartintee,  acceptance,  or  letter  of 
credit  if  the  collateral  is  composed  of— 

(A)  Obligations  of  the  United  States  or 
its  agencies; 

(B)  Obligations  fully  guaranteed  by 
the  United  States  or  its  agencies  as  to 
principal  and  interest; 

(C)  Notes,  drafts,  bills  of  exchange  or 
bankers'  acceptances  that  are  eligible 
for  rediscount  or  piuchase  by  a  Federal 
Reserve  Bank;  or 

(D)  A  segregated,  earmarked  deposit 
account  with  the  insured  institution; 

(ii)  110  per  centiun  of  the  amount  of 
such  loan  or  extension  of  credit 
guarantee,  acceptance,  or  letter  of  credit 
if  the  collateral  is  composed  of 
obligations  of  any  State  or  political 
subdivision  of  any  State; 

(iii)  120  "per  centum  of  the  amount  of 
such  loan  or  extAnnion  of  credit 
guarantee,  acceptance,  or  letter  of  credit 
if  the  collateral  is  composed  of  other 


debt  instruments,  including  receivables; 
or 

(iv)  130  per  centum  of  the  amount  of 
such  loan  or  extension  of  credit 
guarantee,  acceptance,  or  letter  of  credit 
if  the  collateral  is  composed  of  stock, 
leases,  or  other  real  or  personal 
j)roperty. 

(2)  Any  such  collateral  that  is 
subsequendy  retired  or  amortized  shall 
be  replaced  by  additional  eligible 
collateral  where  needed  to  keep  the 
percentage  of  the  collateral  value 
relative  to  the  amount  of  the  outstanding 
loan  or  extension  of  credit  guarantee, 
acceptance,  or  letter  of  credit  at  least 
equal  to  the  minimum  percentage 
required  at  the  inception  of  the 
transition. 

(3)  A  low-quality  asset  shall  not  be 
acceptable  as  collateral  for  a  loan  or 
extension  of  credit  to,  or  guarantee, 
acceptance,  or  letter  of  credit  issued  on 
behalf  of,  an  affiliate. 

(4)  The  securities  issued  by  an 
affiliate  of  the  insured  institution  shall 
not  be  acceptable  as  collateral  for  a 
loan  or  extension  of  credit  to,  or 
guarantee,  acceptance,  or  letter  of  credit 
issued  on  behalf  of.  that  affiliate  or  any 
other  affiliate  of  the  insured  institution. 

(5)  The  collateral  requirements  of  this 
paragraph  (d)  shall  not  be  applicable  (o 
an  acceptance  that  is  already  fully 
secured  either  by  attached  documents  or 
by  other  property  having  an 
ascertainiable  market  value  that  is  at 
least  equal  to  the  credit  involved  in  the 
transactiojn. 

(e)  Exemptions.  The  provisions  of  this 
section,  except  paragraph  (b)(4)  of  this 
section,  shall  not  be  applicable  to— 

(1)  Any  transaction,  subject  to  the 
prohibition  contained  io  paragraph 
(b)(3)  of  this  section,  with  an  insured 
institution — 

(i)  Which  controls  80  per  centum  or 
more  of  the  voting  shares  of  the  insured 
institution; 

(ii)  In  which  the  insured  institution 
controls  80  per  centum  or  more  of  the 
voting  shares;  or 

(iii)  In  which  80  per  centum  or  more  of 
the  voting  shares  are  controlled  by  the 
company  that  controls  80  per  centum  or 
more  of  the  voting  shares  of  the  insured 
institution; 

(2)  Giving  immediate  credit  to  an 
affiliate  for  uncollected  items  received 
in  the  ordinary  course  of  business: 

(3)  Making  a  loan  or  extension  of 
crecUt  to,  or  issuing  a  guarantee, 
acceptance,  or  letter  of  credit  on  behalf 
of,  an  affiliate  that  is  fully  secured  by — 

(i)  Obligations  of  the  United  States  or 
its  agencies: 
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(ii)  Obligations  fully  guaranteed  by 
the  United  States  or  its  agencies  as  to 
principal  and  interest;  or 

(iii)  A  segregated,  earmarked  deposit 
account  with  the  insured  institution; 

(4)  Purchasing  assets  having  a  readily 
identifiable  and  publicly  avaikble 
market  quotation  and  purchased  at  that 
market  quotation  or,  subject  to  tha 
prohibition  contained  fas  paragraph 
(bK3)  of  this  section,  purchasing  loans 
on  a  nonrecourse  basis  from  affiliated 
insured  institutions;  and 

(5)  Purchasing  from  an  affiliate  a  loan 
or  extension  of  credit  diat  was 
originated  by  the  insured  institution  and 
sold  to  the  affiliate  subject  to  a 
repurchase  agreement  or  with  recoorse. 

4.  Add  new  1 584.3-2  to  read  as 
follows: 

95S4.3-2    TnMwadionawWitfliliatM; 
•ddtttonal  standards. 

(a)  Scope  of  section.  This  section,  in 
conjunction  with  §  584.3-1.  exclusively 
governs  transactions  between  an 
insured  institution  subsidiary  of  a  saving 
and  loan  holding  company  or  its 
subsidiaries  and  affiliates  of  the  insured 
institution  that  are  engaged  exclusively 
in  permissible  nonbanking  activities  (as 
defined  in  paragraph  (c)  of  §  584.3-1). 

(b)  In  general— {i]  Terms.  An  insured 
institution  and  its  subsidiaries  may 
engage  in  any  of  the  transactions 
described  in  paragraph  (b)(2)  of  this 
section  only — 

(i)  On  terms  and  under  drcnmstances, 
including  credit  standards,  that  are 
substantially  the  same,  or  at  least  as 
favorable  to  such  insured  institution  or 
its  subsidiary,  as  those  prevailing  at  the 
time  for  comparable  transactions  with 
or  involving  other  nonaffiliated 
companies. 

(ii)  In  the  absence  of  comparable 
transactions,  on  terms  and  other 
circiunstances,  including  credit 
standards,  that  in  good  faith  would  be 
offered  to.  or  would  apply  to, 
nonaffiliated  companies. 

(2)  Transactions  covered.  Paragraph 
(b](l]  of  this  section  applies  to  the 
following: 

(i)  Any  covered  transaction  with  an 
affiliate. 

(ii)  The  sale  of  securities  or  other 
assets  to  an  afBliate,  including  assets 
subject  to  an  agreement  to  repurchase. 

(iii)  The  payment  of  money  or  the 
furnishing  of  services  to  an  affiliate 
under  contract  lease,  or  otherwise. 

(iv)  Any  transaction  in  which  an 
affiliate  acts  as  an  agent  or  broker  or 
receives  a  fee  for  its  services  to  tha 
insured  institution  or  to  any  other 
person. 

(v)  Any  transaction  or  series  of 
transactions  with  a  third  party— 


(A)  If  an  affiliate  has  a  financial 
interest  in  die  third  party,  or 

(B)  If  an  affiliate  is  a  partidpant  in 
such  transaction  orseries  of- 
transactions. 

(3)  Transactions  that  benefit  an 
affiliate.  For  the  purpose  of  this  section. 
any  transaction  by  an  insured  institution 
with  any  person  shall  be  deemed  to  be  a 
transaction  with  an  affiliate  of  soch 
insured  institution  if  any  of  the  proceeds 
of  the  transactimi  are  used  for  the 
benefit  of,  or  transferred  to.  sodi 
affiliate. 

(c)  Prohibited  transaction — (1)  In 
general.  An  insured  institution  at  its 
subsidiary — 

(i)  Shall  not  purchase  as  fiduciary  any 
securities  or  other  assets  from  any 
affiliate  unless  such  purchase  is 
permitted — 

(A)  Under  the  instrument  creating  the 
fiduciary  relationship.   . 

(B)  By  court  order,  or 

(C)  By  law  of  the  jurisdiction 
governing  the  fiduciary  relationship;  and 

(ii)  Whether  acting  as  principal  or 
fiduciary,  shall  not  Imowingly  purchase 
or  otherwise  acquire,  during  the 
existence  of  any  underwriting  or  selling 
syndicate,  any  security  if  a  principal 
underwriter  of  that  security  is  an 
affiliate  of  such  insiued  institution. 

(2)  Exception.  Paragraph  (cHlp)  of 
this  section  shall  not  apply  if  die 
purchase  or  acquisition  of  such 
securities  has  been  approved,  before 
such  securities  are  initially  offered  for 
sale  to  the  public,  by  a  majority  of  the 
directors  of  the  insured  institution  who 
are  not  officers  or  employees  of  the 
insured  institution  or  any  affiliate 
thereof. 

(3)  Definitions.  For  the  purpose  of  this 
paragraph  (c)(3) 

(i)  The  term  "security"  has  the 
meaning  given  to  such  term  in  section 
3(a)(lO)  of  the  Securities  Exchange  Act 
of  1934;  and 

(ii)  The  term  "principal  underwriter" 
means  any  underwriter  who,  in 
connection  with  a  primary  distribution 
of  securities — 

-  (A)  Is  in  privity  of  contract  with  the 
issuer  or  any  affiliated  person  of  the 
issuer 

(B)  Acting  alone  or  in  concert  with 
one  or  more  other  persons,  initiates  or 
directs  the  formation  of  an  underwriting 
syndicate;  or 

(C)  Is  allowed  a  rate  of  gross 
commission,  spread,  or  other  profit 
greater  than  the  rate  allowed  another 
underwriter  participating  in  the 
distribution. 

(D)  Advertising  restriction.  An 
insured  institution  or  any  subsidiary  or 
affiliate  of  an  insured  institution  shall 
not  publish  any  advertisement  or  oiter 


into  any  agreement  stating  at  suggesting 
that  thrinsiBcd  institution  shall  in  any 
way  be  reqKmsible  for  the  obUgationa  of 
its  affiliates. 

(e)  Defimtioas.  Far  the  purpose  of  tUs 
section — 

(1)  The  tenn  "affiliate"  has  the 
meaning  given  to  such  term  in  1 584.3-1 
of  diis  Subchapter  (but  does  not  include 
any  company  described  in  paragraph 
(c)(2)  of  such  seciton  or  any  "insured 
instimtion"); 

(2)  The  terms  "insured  institution", 
"subsidiary",  "person",  "permitted 
activities"  and  "security"  (other  than 
security  as  used  in  paragraph  (c)  of  this 
section)  have  the  meanings  given  to 
such  terms  in  {  584.3-1  of  this 
subchapter;  and 

(3)  The  term  "cov«ed  transaction" 
has  the  meaning  given  to  such  term  in 
{  584.3.-1  of  this  Subchapter  (but  does 
not  include  any  transaction  whidi  is 
exempt  bam  sudi  definition  under 
paragraph  (e)  of  such  section). 

By  the  Federal  Home  Loan  Bonk  Board. 
NadiM  Y.  Washington. 
Assistant  Secretary. 
[PR  Doc.  8fr-130e7  Filed  6-»-88:  &45  am] 
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May  24, 1988. 

AOEMCV:  Federal  Energy  Regulatory 

Commission. 

action:  Notice  of  proposed  rulemaking. 


:  The  Federal  Energy 
Regulatory  Commi8si<Hi  (Commission) 
proposes  to  revise  its  repdations 
governing  the  relicensing  of 
hydroelectric  power  projects.  The 
proposed  changes  include  revised 
requirements  for  an  application  for  a 
new  license,  a  process  for  pre-filing 
consultation  with  resource  agencies,  and 
new  standards  and  factors  for 
evaluating  relicensing  application.  The 
proposed  rule  also  revises  tibe 
procedures  for  an  application  for  a 
nonpower  license,  a  minor  license,  and 
an  exempticm  from  licensing  upon 
expiration  of  an  existing  license.  The 
Commission  proposes  new  provisions 
relating  to  acceleration  of  a  license 
expiration  date  and  site  access  for 


potential  competing  applicants.  This 

proposal  implement,  in  part,  changes  to 

the  Federal  Power  Act  made  by  the 

Electric  Consumers  Protection  Act  of 

1986. 

DATE  An  original  and  14  copies  of  the 

written  comments  on  this  proposed  rule 

must  be  filed  with  the  Conunission  by 

September  8, 1988. 

AOOima:  All  filings  should  refer  to 

Dodcet  No.  RM87-33-000  and  should  te 

addressed  to:  Office  of  the  Secretary, 

Federal  Energy  Regulatory  Commission, 

825  North  Capitol  Stieet  NE.. 

Washington,  DC  20426. 

Fon  RNrmen  mromiATiON  contact: 

Robert  E.  Gian,  Office  of  the  General 

Counsel,  Federal  Energy  Regulatory 

Commission,  825  North  Capitol  Street. 

NE..  Washington,  DC  20428  (202)  357- 

8530. 

SUPPLEMfNTARY  INFORMATIDN:  This  iS  a 

summary  of  a  Notice  of  Proposed 
Rulemaking  in  Docket  No.  RM87-33-000 
issued  May  24, 1988.  All  persons 
interested  in  obteining  the  fuU  text  of 
this  docimient  for  inspection  and 
copying  may  do  so  during  normal 
business  hours  in  Room  1000  at  the 
Commission's  Headquarters,  825  North 
Capitol  Sti%et  NE.,  Washington.  DC 
20426.  In  addition,  the  Commission 
Issuance  Posting  System  (CIPS).  an . 
electronic  bulletin  board  service, 
provides  access  to  the  texts  of  formal 
documents  issued  by  the  Commission. 
CIPS  is  available  at  no  charge  to  the 
user  and  may  be  accessed  using  a 
personal  computer  with  a  modem  by 
dialing  (202)  357-8997.  The  complete  text 
on  diskette  in  WordPerfect  format  may 
also  be  purchased  from  the 
Commission's  copy  contractor.  La  Dom 
Systems  Corporation,  also  located  in 
Room  1000, 825  North  Capitol  Street  NE.. 
Washington,  DC  2042& 

The  Commission  certifies,  pursuant  to 
section  605(b)  of  the  Regulatory 
Flexibility  Act  of  1980,  tiiat  the  proposed 
relicensing  regulations,  is  promulgated, 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities,  or  that  even  if  the  rule  were  to 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities,  it 
will  be  to  their  benefit 

The  Paperwork  Reduction  Act  *  and 
the  Office  of  Management  and  Budget's 
(OMB)  regulations  *  require  that  OMB 
approve  certain  information  collection 
requiremente  imposed  by  agency  rule. 
The  provisions  of  this  proposed  rule 
have  been  submitted  to  OMB  for  ito 
approval.  Interested  persons  can  obtein 
information  on  tiiose  provisions  by 


contacting  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE..  Washington.  DC 
20426.  (Attention:  Marian  Obis.  Office  of 
Information  and  Resource  Management 
(202)  357-8173).  Commente  on  Uie 
informaiton  collection  provisions  of  this 
proposed  rule  can  be  sent  to  the  Office 
of  Information  and  Regulatory  Affairs  of 
OMB,  New  Executive  Office  Building. 
Washington,  DC  20503  (Attention:  Desk 
Officer  for  the  Federal  Energy 
Regulatory  Commission). 

Hie  Commission  has  determined  that 
no  environmental  assessment  or 
environmental  impact  statement  is 
necessary  for  the  requiremente  proposed 
in  this  NOPR.'  The  Commission  has 
categorically  exduded  certain  actions 
from  the  requirement  that  an 
environmental  assessment  or  an 
environmental  impad  statement  be 
prepared  for  any  Commission  action 
that  may  have  a  significant  adverse 
effect  on  the  hiunan  environment.  The 
proposed  rule  is  procedural  in  nature 
and  therefore  falls  within  one  of  the 
categorical  exdusions. 

.  listofSubjects 

18CFRPart4 

Electric  power.  Reporting  and 
recordkeeping  requiremente. 

18  CFR  Part  16 

Electric  power. 

In  consideration  of  the  foregoing,  the 
Commission  proposes  to  amend  Parte  4 
and  16  of  Chapter  I,  Titie  18,  Code  of 
Federal  Regulations. 

By  direction  of  the  Commission. 
I.oia  0.  CasheU. 

Acting  Secretary. 

PART  4— UCENSES,  PERMITS. 
EXEMPTIONS,  AND  DETERMINATION 
OF  PROJECT  COSTS 

1.  The  auihority  dtation  for  Part  4 
continues  to  read  as  follows: 

Authority:  Federal  Power  Act.  16  U.S.C 
791a-825r,  as  amended  by  the  Electric 
Constunera  Protection  Act  of  1966,  Pub.  L  90- 
495:  Public  Utility  Regulatory  PolicieB  Act  of 
1978, 16  U.S.C.  2601-2845  (1982);  Department 
of  Energy  Organization  Act  42  U.S.C  7101- 
7352  (1982):  EO.  12009,  3  CFR  1978  Comp., 
p.  142. 

2.  Section  4.60  U  amended  by  adding  a 
new  paragraph  (c)  to  read  as  follows: 

S4.60   AppNcabOity  and  notlea  to  agandaa. 


>  44  U.S.C  3S01-3S20  (1982). 
•5  CFR  Part  1320  (19S7). 


*  Regulation*  Implementiiis  National 
Environnwntal  Policy  Act  52  FR  47  807  (Dec.  17. 
1987)  (to  be  codified  at  18  CFR  Part  380). 


(c)  Unless  an  applicant  for  a  license 
for  a  minor  water  power  project 
requeste  in  ite  appUcation  that  the 
Commission  apply  the  following 
provisions  of  Part  I  of  the  Federal  Power 
Ad  when  it  issues  a  minor  license  for  a 
project  the  Commission  will  waive: 

(1)  Section  4(b),  insofar  as  it  requires  a 
licensee  to  file  a  statement  showing  the 
actual  legitimate  costs  of  construction  of 
a  project 

(2)  Section  4(e),  insofar  as  it  relates  to 
approval  by  the  Chief  of  Engineers  and 
the  Secretary  of  the  Army  of  plans 
affecting  navigation; 

(3)  Section  6,  insofar  as  it  relates  to 
the  acceptance  and  expression  in  the 
license  of  terms  and  conditions  of  the 
Federal  Power  Ad  that  are  waived  in 
the  licensing  order 

(4)  Section  10(c),  insofar  as  it  relates 
to  a  licensee's  maintenance  of 
depreciation  reserves; 

(5)  Sections  10(d)  and  10(f); 

(6)  Section  14,  with  the  exception  of 
the  right  of  the  United  States  or  any 
state  or  municipaUty  to  take  over, 
maintain,  and  operate  a  project  through 
condemnation  proceedings;  and 

(7)  Sections  15. 16. 19,  20  and  22. 

3.  In  S  4.61,  paragraph  (f)(3)  is  revised 
to  read  as  follows: 

4.0 1    uofmim  Of  ■ppMcsDon. 

(!)•'• 

(3)(i)  If  an  application  for  a  license  for 
a  minor  water  power  project  that  vtrill 
not  occupy  any  public  lands  or 
reservations  of  die  United  States  does 
not  contain  a  statement  that  the 
applicant  requests  the  Commission  to 
apply  the  provisions  of  Part  I  of  the 
Federal  Power  Act  enumerated  in 
S  4.60(c),  the  applicant: 

(A)  Must  provide  a  reasonably 
accurate  description  of  all  project  works 
and  features;  and 

(B)  Must  identify,  in  Exhibit  G  of  ite 
application,  the  owners  of  all  lands 
necessary  for  the  construction  and 

.operation  of  the  project  but 

(C)  Need  not  show  a  projed 
boundary. 

(ii)  If  an  application  for  a  license  for  a 
minor  water  po'wer  project  contains  a 
statement  that  the  appUcant  requeste  the 
Commission  to  apply  the  provisions  of 
Part  I  of  the  Federal  Power  Act 
enumerated  in  S  4.eo(c),  the  applicant 
must  show  the  projed  boundary  on  the 
map  it  submite  as  Exhibit  G  to  its 
application,  as  spedfied  in  S  4.41(h)(2). 

(iU)  If  an  application  for  a  license  for  a 
minor  water  power  projed  proposes  that 
the  project  would  occupy  any  public 
lands  or  reservations  of  the  United 
States,  the  applicant  must  show  the 
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project  boondaries  on  public  lands  and 
reservations  on  the  map  it  submits  as 
Exhibit  G  to  its  applicatian,  as  ^>ecified 
in  S  4.41{bK2). 


PART  1S-PR0CE0URES  RELATINQ 
TO  TAKEOVER  AND  RCUCENSING  OF 

UCENSEO  PROJECTS 

i 

4.  The  authority  citation  for  Part  16 
continues  to  read  as  follows: 

Aalfaarity:  Federal  Power  Act.  18  V-SJC. 
79la-825r  as  amended  by  the  Electric 
Consumers  Protection  Act  of  1908,  Pub.  L  99- 
495:  Department  of  Energy  Organization  Act 
42  U.&a  7101-7352  (1982);  E.0. 12008.  3  CFR 
1978  Comp..  p.  142. 

5.  Sections  16.1  through  16.5  are 
revised  and  designated  Subpart  A.  to ' 
read  as  follows: 

Subpart  A— Gawaral  PrawCslons 

16.1  Applicabibty  and  pnrpote. 

16.2  DefbiitioiM. 

lej    I^iblic  notice  of  projects  under  expiring 
license*. 

18.4  Acceleratioa  of  a  license  expiration 
date. 

16.5  Site  access  for  a  conpetiiig  aiylicant 

'  Subpart  A— General  ProvWoiw     | 

91C1    App«cabiltyandpurpo«& 

This  part  applies  to  the  filing  and 
processing  of  an  application  for 

(a)  A  new  license,  a  nonpower  license, 
or  an  exemption  from  Uceiuing  for  a 
hydroelectric  project  with  an  existing 
license  subject  to  the  provisions  of 
sections  14  and  15  of  the  Federal  Power 
Act 

(b)  A  new  license  or  an  exemption 
from  licensmg  for  a  hydroelectric  jwoject 
with  an  existing  minor  Heense  or  minor 
part  license  not  subject  to  the  provisions 
of  sections  14  and  15  of  the  Federal 
Power  Act  because  those  sections  were 
waived  pursuant  to  section  10(i)  of  tfie 
Federal  Power  Act 

116.2   IMinMeiM^ 
For  purposes  of  this  part: 

(a)  "New  bcense"  means  a  ticense. 
except  an  annual  license,  for  a  water 
power  i»t>iect  that  is  issued  under 
Section  15  of  the  Federal  Power  Act 
after  an  initial  license  expires. 

(b)  "New  license  application  filing 
deadline",  as  provided  in  section 
15(cKl)  of  the  Federal  Power  Act  is  the 
date  24  months  before  the  expiration  of 
an  existing  license. 

(c)  "Nonpower  license"  means  a 
license  for  a  nonpower  project 

(d)  "Resource  agency"  means  m    \ 
Federal  at  state  agency  with 
responsibilities  in  the  area  of  flood 
control,  navigation,  irrigation. 


recreation,  fish  or  wildlife,  or  cultural  or 
other  relevcmt  resources  of  the  state  in 
which  a  project  is  or  will  be  located. 

I16.S   PuMtenotlc«ofpro)selsiindar 


§16J  snai 


In  addition  to  the  notice  of  a 
licensee's  intent  to  file  or  not  to  file  an 
application  for  a  new  license  provided 
in  S  16.6{dl,  the  Commission  will  publish 
a  table  showing  the  projects  whose 
Ucenses  will  expire  during  the 
succeeding  five  years  in  its  annual 
report  in  the  Federal  Register.  The  table 
will: 

(a)  List  the  licenses  according  to  their 
expiration  dates  and 

(b)  Contain  the  foQowing  informati<»: 
license  expiration  date:  licensee's  name; 
project  number  type  of  principal  project 
work  licensed,  e^  dam  and  reservok, 
powerhouse,  transmission  lines;  location 
by  state,  county,  and  8b«am:  location  by 
city  or  nearby  city  when  appropriate: 
whether  the  existing-license  is  subject  to 
secticHis  14  and  15  of  the  Federal  Pbwer 
Act  and  plant  installed  capacity. 

9 16.4   AccstaraUon  of  a  loaiMe  shiHtsWdw 
data. 

(a)  Request  for  acceleration.  (1)  A 
licensee  wishing  to  install  new  capacity 
at  its  project  may  file  with  the 
Commission,  in  accordance  with  the 
formal  filing  requirements  in  Subpart  T 
of  Part  385  of  this  chapter,  a  written 
request  for  acceleration  of  the 
expiration  date  of  its  existing  license, 
contaming  the  statements  and 
information  specified  in  S  16je(b). 

(2)  The  Commission  will  deem  a 
request  for  acceleration  to  be  a  notice  of 
intent  under  i  16.6  and  the  filing  erf  a 
request  for  acceleration  will  obligate  the 
licensee  to  make  available  the 
information  specified  in  S  16.7. 

(b)  Notice  of  request  for  acceJeralion. 
Upon  receipt  of  a  request  for  ~ 
acceleration,  the  Commission  will  give 
notice  of  the  licensee's  request  and 
provide  a  45-day  period  for  comments 
by  interested  persons  by: 

'    (1)  Publishing  notice  in  the  Federal 
Register 

(2)  Publishing  notice  once  every  week 
for  fbm-  weeks  hi  a  daily  or  weekly 
newspaper  published  in  die  county  or    - 
counties  in  whch  the  project  or  any  part 
thereof  or  the  lands  affected  thereby  are 
situated;  and 

(3)  Notifying  appropriate  Federal  and 
state  resource  agencies  by  mail. 

(c)  Commission  order.  Lf  it  is  in  the 
public  interest  the  Commission  will 
issue  an  order  accelerating  the 
expiration  date  of  the  license  to  five 
years  from  the  date  of  the  Commission 
order. 


After  an  existing  licensee  has  filed  e 
notice  of  intent  under  { 16.6,  if  e 
potential  appUcant  for  a  new  license  or 
a  nonpower  license  for  a  project  has 
complied  with  the  first  stage 
consultation  provisions  of  1 16i8(b)(l) 
and  has  notified  the  existing  hcensee  in 
writing,  the  e5dsting  licensee  must  allow 
the  potential  ai^licant  to  enter  upon  or 
into  designated  land,  buildings,  or  other 
property  in  the  project  area  at  a 
reasonable  time  and  under  reasonable 
conditions,  including  reasonable  liability 
conditions,  conditions  for  compensation 
to  the  existing  licensee  for  energy 
generation  lost  as  a  result  of 
modification  of  project  operations  that 
may  be  necessary  to  provide  access, 
and  in  a  manner  that  will  not  adversely 
affect  the  environment  for  the  purposes 
of: 

(a)  Conducting  a  study  ( 
information  reqidred  by  a  i 
agency  undw  1 1A.8  or  by  Ae 
Commission  pursuant  to  1 432  of  tids 
chapter,  or 

[b]  Holding  a  site  visit  for  a  i 
agency  under  |  16l8. 

S  16.15   [ftedaslgwBlad  as  8  16j61 

6.  Section  16.15  is  redesignated  as 
§16.6. 

116.7   [Ranteved] 

7.  Section  16.7  is  removed. 

118.16   [Radealgnetad  as  916.7] 

8.  Section  16.16  is  redesignated  as 
1 10.7. 

9.  Sections  16.6  through  16.13  are 
revised  to  read  as  follows  and,  together 
with  newly  redssipiated  H  16.6  and 
16.7,  are  designated  as  Subpart  B. 

Subpart  B—AppBcatfcNM  for  Prejeels 
8ub)oet  to  Sectlone  14  and  IS  of  TIN 
reoerai  ruwei  aci 


916J   ConauHatlon  requhemants. 

(a)  Requirement  to  consult  (1)  Before 
it  files  an  application  for  a  new  license, 
a  nonpower  license,  an  exemption  from 
licensing,  or  a  siurender  of  a  fwoject  a 
potential  applicant  must  consult  with 
the  relevant  Federal  and  state  resource 
agencies,  faicluding  the  National  Marine 
Fisheries  Service,  the  United  States  Fish 
and  Wildlife  Service,  the  Federal  agency 
administering  any  United  States  lands 
utilized  or  occupied  by  the  pn^ect  the 
appropriate  state  fish  and  wildlife 
agencies,  and  the  certifying  agency 
under  section  401  of  the  Federal  Water 
Pollution  Control  Act  (Qean  Water  Act). 
33  U.S.C.  1341. 


(2)  The  Director  of  the  CMBce  of 
Hydropower  Licensing  or  the  Regional 
Director  responsible  for  the  area  in 
which  the  project  is  located  will  provide 
a  list  of  known  appropriate  Federal  and 
state  resource  agencies  upon  request. 

(b)  First  stage  of  consultation.  (1)  A 
potential  applicant  must  provide  each  of 
the  appropriate  resource  agencies  and 
the  Conmiission  with  die  following 
inforaiation: 

(i)  Detailed  maps  sikowing  proper  land 
descriptions  of  thie  entire  project  area  by 
township,  range,  and  section,  as  well  as 
by  state,  county,  river,  river  mile,  and 
closest  town,  and  also  showing  the 
specific  location  of  all  existing  and 
proposed  project  facilities,  including 
roads,  transmission  lines,  and  any  other 
appurtenant  facilities; 

(ii)  A  general  engineering  design  of 
the  existing  project  and  any  proposed 
changes,  widi  a  description  of  any 
exisiting  or  proposed  diver«on  of  a 
stream  through  a  canal  or  a  penstock; 

(iii)  A  summary  of  the  existing 
operational  mode  of  the  project  and  any 
proposed  chaages: 

(iv)  Identification  of  the  environment 
affected  or  to  be  affected,  the  significant 
resources  present  and  the  applicant's 
existing  and  proposed  environmental 
protection,  mitigation,  and  enhancement 
plans,  to  the  extent  known  at  that  time; 

(v)  Streamflow  and  water  regime 
information,  both  existing  and  proposed, 
including  drainage  area.  natiu«l  flow 
periodicity,  monthly  flow  rates  and 
durations,  mean  flow  figures  iliusfrating 
the  mean  daily  streamflow  curve  for 
each  mondi  of  the  year  at  the  point  of 
diversion  or  impoundment  with  location 
of  the  stream  gauging  station,  the 
method  used  to  generate  the  streamflow 
data  provided,  and  copies  of  all  records 
used  to  derive  the  flow  data  used  in  the 
applicant's  «igineering  calculations;  and 

(vi)  A  tentative  schedule  and  location 
for  the  initial  meetings  or  conference 
calls  provided  for  in  paragraph  (b)(2)  of 
this  section. 

(2)  After  each  agency  has  had  30  days 
to  review  the  information  submitted  by 
the  potential  applicant  under  paragrapji 
(b)(1)  of  this  section,  the  potential 
appUcant  wilL 

(i)  Hold  a  joint  meeting(s)  or 
conference  call(8),  including  an 
opportunity  for  a  site  visit  with  all 
pertinent  agencies  to  review  the 
information  and  to  determine  the  data 
and  studies  to  be  provided  by  the 
potential  applicant  as  part  of  the 
consultation  process,  and 

(ii)  Inform  the  Commission  in  advance 
of  the  time  and  place  of  each  meeting  or 
conference  call. 

(3)  Thirty  days  after  the  meeting  or 
conference  call  held  under  paragraph 
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(b)(2)  of  this  section  during  which  there 
is  agreement  by  all  participants  that  all 
the  infonnation  required  by  {  16.8(b)(1) 
has  been  provided,  an  agency  will 
provide  a  potential  applicant  with 
written  comments  identifying  its  final 
detennination  of  necessary  studies  to  be 
performed  or  infonnation  to  be  provided 
by  the  potential  applicant 

(4)(i)  If  a  potential  applicant  disagrees 
with  a  resource  agency  either  as  to 
whether  a  study  is  reasonable  and 
necessary  or  as  to  the  manner  in  which 
a  study  should  be  performed,  the 
potential  applicant  may  refer  the  request 
to  die  Director  of  the  0£Gce  of 
Hydropower  Licensing  for  resolution  if: 

(A)  The  study  is  not  routinely 
conducted  on  die  type  of  project 
proposed,  or 

(B)  The  manner  in  which  the  resource 
agency  has  required  that  the  study  be 
performed  is  not  routinely  used  on  the 
type  of  project  proposed. 

(ii)  If  the  potential  applicant  does  not 
refer  the  request  for  a  study  under 
paragraph  (b](4)(i)  of  diis  section  or  if 
the  potential  applicant  disagrees  with 
the  Director's  determination  and  does 
not  conduct  a  requested  study  or 
conducts  a  study  in  a  manner  different 
from  that  requested,  the  potential 
applicant  must  fully  explain  the  basis 
for  its  disagreement  in  its  application. 

(5)  The  first  stage  of  consultation  ends 
when  all  participating  agencies  provide 
the  written  comments  required  under 
paragraph  (b)(3)  of  diis  section. 

(c)  Second  stage  of  consultation.  (1)  A 
potential  applicant  must  conduct  its  own 
studies  independentiy  of  any  other 
applicant  unless  the  potential  appUcant 
and  any  other  potential  appUcant  agree 
to  do  otherwise,  and 

(2)  A  potential  applicant  is  not 
obligated  to  share  the  results  of  a  study 
with  a  competing  appUcant 

(3)  A  potential  applicant  must  perform 
aU  reasonable  studies  and  obtain  aU 
information  requested  under  paragraph 
(b)  of  this  section: 

(i)  Prior  to  filing  the  appUcation,  if  the 
results: 

(A)  Would  influence  the  financial  {e.g. 
minimum  flow  study]  or  technical 
feasibihty  of  the  project  {e.g.  study  of 
potential  mass  soil  movement);  or 

(B)  Are  needed  to  determine  the 
design  or  location  of  project  features, 
the  impact  of  the  project  on  important 
natural  or  cultural  resources  (e.g 
resource  surveys),  suitable  mitigation 
measures,  or  to  minimize  impact  on 
significant  resourees  [e.g.  wild  and 
scenic  river,  anadromous  fish, 
endangered  species,  caribou  migration 
routes); 

(ii)  After  a  new  license  is  issued,  if  the 
studies  can  be  conducted  only  after 


construction  or  operation  of  proposed 
facilities  [e.g.  turbine-related  fish 
mortaUty  studies),  would  determine  the 
success  of  mitigation  measures  {e.g. 
post-construction  monitoring  studies),  or 
would  be  used  to  refine  project 
operation  or  modify  project  facilities. 

(4)(i)  If.  after  die  end  of  die  first  stage 
of  consultation  in  paragraph  (b)(5)  of 
this  section,  a  resource  agency  requests 
that  the  potential  appUcant  conduct  a 
study  not  previously  identified,  the 
potential  applicant  wiU  prompdy  initiate 
the  study,  unless  the  Director  of  the 
Office  of  Hydropower  Licensing 
determines  under  paragraph  (b)(3)  of 
this  section  that  the  study  is 
unreasonable  or  unnecessary. 

(ii)  The  study  results  wiU  be  treated  as 
additional  infonnation,  and 

(ui)  Filing  and  acceptance  of  an 
application  will  not  be  delayed  because 
the  study  is  not  complete  before  the 
appUcation  is  filed 

(5)  A  potential  applicant  must  provide 
each  agency  with: 

(i)  A  copy  of  its  draft  application  that: 

(A)  Indicates  the  type  of  appUcation 
die  potential  appUcant  expects  to  file 
with  the  Commission,  and 

(B)  Responds  to  any  comments  and 
recommendations  made  by  any  resource 
agency  durii^  the  first  stage  of 
consultation; 

(ii)  The  results  of  aU  studies  requested 
by  that  resource  agency  in  tlie  first  stage 
of  consultation,  including  a  discussion  of 
the  results  and  any  proposed  mitigation 
and  enhancement  measures;  and 

(iu)  A  written  request  for  review  and 
comment 

(6)  A  resource  agency  wiU  have  60 
days  to  provide  written  comments  on 
the  information  submitted  by  a  potential 
appUcant  under  paragraph  (c)(5)of  diis 
section. 

(7)  U  the  written  comments  provided 
under  paragraph  (c)(6]  indicate  that  a 
resource  agency  has  a  substantive 
disagreement  with  a  potential 
appUcant's  proposed  mitigation  and 
enhancement  measures,  the  potential 
appUcant  wiU: 

(i)  Hold  a  joint  nieeting(s)  or 
conference  caU(s)  with  all  pertinent 
resource  agencies  to  discuss  and  to 
attempt  to  reach  agreement  on  its  plan 
for  environmental  mitigation  and 
enhancement  measures,  and 

(ii)  Inform  the  Commission  in  advance 
of  the  time  and  place  of  each  meeting  or 
conference  call 

(8)  The  potential  applicant  and  the 
resource  agencies  may  conclude  the 
second  stage  or  consultation  with  a 
document  embodying  any  agreement 
among  them  regarding  environmental 
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mitigation  and  enhancement  measures 
and  any  issues  that  are  unresolved. 

(9)  The  potential  applicant  must 
describe  all  disagreements  writh  a 
resource  agency  on  technical  or 
environmental  mitigation  or 
enhancement  measures  in  its 
application,  including  an  explanation  of 
the  basis  for  the  applicant's 
disagreement  with  the  resource  agency. 

(10)  A  potential  applicant  may  file  an 
application  with  the  Commission  if: 

(i)  It  has  complied  with  paragraphs 
(c)(5)  and  (6)  and  no  resource  agency 
has  responded  with  substantive 
disagreements,  or 

(ii)  It  has  complied  with  paragraph 
(c)(7),  if  any  resource  agency  has 
responded  with  substantive 
disagreements. 

(11)  The  end  of  the  second  stage  of 
consultation  is  the  filing  of  an 
application. 

(d)  Third  stage  of  consultation.  When 
an  applicant  files  such  application 
documents  with  the  Commission,  it  must 
serve  on  every  resource  agency 
consulted,  and  any  state,  municipal, 
interstate,  or  Federal  agency  which  is 
authorized  to  assume  regulatory 
supervision  over  the  land,  waterways, 
arid  facUities  to  be  included  within  the 
nonpower  project  a  copy  ok 

(1)  Its  application  for  a  new  license,  a 
nonpower  license,  an  exemption  from 
licensing,  or  a  surrender  of  the  project; 
and 

(2)  Any  deficiency  correction, 
revision,  supplement,  or  amendment  to 
the  appbcation. 

(e)  Resource  agency  waiver  of 
compliance  with  consultation 
requirements.  (1)  If  aU  the  appropriate 
resource  agencies  waive  or  are  deemed 
to  have  waived,  compliance  with  any 
requirement  of  this  section,  the 
applicant  need  not  comply  with  that 
requirement. 

(2)  A  resource  agency  is  deemed  to 
have  waived  compliance  with  the 
requirements  of  this  section  if  the 
resource  agency  fails  to: 

(i)  Participate  in  a  joint  meeting  or 
conference  call  under  paragraph  (b)(2) 
Of  (c)(7)  of  this  section; 

(ii)  Identify  any  necessary  data  or 
studies  under  paragraph  (b)(5)  of  this 
section:  or 

(iii)  Provide  written  comments  under 
paragraph  (c)(6)  of  this  section. 

(f)  Application  requirements 
documenting  consultation  and  any 
disagreements  with  resource  agencies. 
An  applicant  must  show  in  Exhibit  E  of 
its  application  that  it  has  met  the 
requirements  of  paragraphs  (b)  through 
(d)  of  this  section,  and  must  indnde: 


(1)  Any  resource  agency  letter 
containing  comments,  recommendations, 
and  proposed  terms  and  conditions: 

(2)  Notice  of  any  remaining 
disagreement  with  a  resource  agency  on: 

(i)  The  need  for  a  study  or  the  manner 
in  which  r  study  should  be  conducted 
and  the  applicant's  reasons  for 
disagreement,  and 

(ii)  Information  on  any  environmental 
mitigation  or  enhancement  measure, 
including  the  basis  for  the  applicant's 
disagreement  with  the  resource  agency. 

(3)  With  regard  to  certification 
requirements  for  a  license  applicant 
under  section  401  of  the  Clean  Water 
Act: 

(i)  A  copy  of  the  water  quality 
certification,  or 

(ii)  A  copy  of  the  request  for 
certification,  including  proof  of  the  date 
on  which  the  certifying  agency  received 
the  request  in  accordance  with 
applicable  law  governing  filings  with 
that  agency; 

(4)  Evidence  of  any  waivers  under 
paragraph  (e)  of  this  section  or 

S  16.10(a)(13)(ii): 

(5)  Evidence  of  all  attempts  to  consult 
with  a  resource  agency,  copies  of 
related  documents  showing  the 
attempts,  and  docimients  showing  the 
conclusion  of  the  second  stage  of 
consultation: 

(6)  An  explanation  of  how  and  why 
the  project  would,  would  not.  or  should 
not.  comply  with  relevant 
comprehensive  state  and  regional  water 
resource  development  plans  and 
programs. 

(g)  Confidentiality  ofpre-filing 
submissions.  If  a  potential  applicant 
requests  confidential  treatment  of  any 
information  in  its  pre-filing  submissions, 
the  Commission  will  treat  that  requrest 
in  accordance  with  the  confidentiality 
provisions  in  §  368.112  of  this  chapter. 

91«^ 


SiiiiBi  ■ifciiii  for  naw 

MfWM  for  pre|«ct*  subiset  to 
sections  14  to  15  of  ttw  Fwtoral  Powor  Act 

(a)  Applicability.  This  section  applies 
to  an  applicant  for  a  new  license  or 
nonpower  license  for  a  project  subject  to 
sections  14  and  15  of  the  Federal  Power 
Act. 

(b)  Filing  requirement  (1)  Except  as 
provided  in  paragraph  (b)(2)  of  this 
section,  an  applicant  for  a  license  under 
this  section  must  file  its  application  at 
least  24  months,  but  no  more  than  30 
months,  before  the  existing  license 
expires. 

(2)  The  requirement  in  paragraph 
(b)(1)  of  this  section  does  not  apply  If  an 
applicant  has  filed  an  application  for  a 
new  license  or  nonpower  license  more 
than  30  months  before  the  license 
expired  and  before  September  8, 1968. 


(3)  An  application  for  a  license  under 
this  section  msut  meet  the  requirement 
of  §  4.32  (except  that  an  applicant  will 
have  unt^  16  months  before  the 
expiration  of  the  existing  license  to 
correct  a  deficiency  in  its  appUcation), 
and  as  appropriate,  SS  4.41, 4.51,  or  4.61 
of  this  chapter. 

(4)  The  requirements  of  S  4.35  of  this 
chapter  do  not  apply  to  a  license  under 
this  section,  except  that  the  Commission 
will  reissue  a  public  notice  of 
application  in  accordance  with  the 
provisions  of  S  16.9(d). 

(5)  If  the  Commission  rejects  or 
dismisses  an  application  pursuant  to  the 
provisions  of  S  4.32  of  this  chapter,  the 
application  may  not  be  refiled  after  the 
new  license  application  filing  deadline 
specified  in  §  16.9(b). 

(c)  Deficiency  notices  and  final 
amendments.  (1)  The  Office  of 
Hydropower  Licensing  will  review  an 
application  filed  under  this  section  and 
will  notify  the  applicant  of  any 
deficiency  within  90  days  of  the  filing  of 
the  application. 

(2)  All  amendments  to  an  application, 
including  correction  of  any  deficiency 
and  the  final  amendment  must  be  filed 
with  the  Commission  no  later  than  18 
months  before  the  existing  license  for 
the  project  expires. 

(d)  Commission  notice.  (1)  Upon 
acceptance  of  an  application  for  a  new 
license  or  a  nonpower  license,  the 
Commission  will  give  nqtice  of  the 
application  and  of  the  dates  for 
comqient  intervention,  and  protests  by: 

(i)  Publishing  notice  in  the  Federal 
Resistor 

(ii)  Publishing  notice  in  a  daily  or 
weekly  newspaper  published  in  the 
county  or  counties  in  which  the  project 
or  any  part  thereof  or  the  lands  affected 
thereby  are  situated;  and 

(iii)  Notifying  appropriate  Federal  and 
state  resource  agencies  by  mail. 

(2)  Within  60  days  after  the  new 
license  application  filing  deadline,  the 
Commission  will  issue  a  notice  on  the 
processing  deadlines  established  under 
S  4.32  of  this  chapter,  estimated  dates 
for  further  processing  deadlines  under 
S  4.32  of  this  chapter,  and  on  any  final 
tunendment  deadline  established  under 
paragraph  (c)  of  this  section  and  will: 

(i)  Publish  the  notice  in  the  Federal 
Re^en 

(ii)  Provide  the  notice  to  appropriate 
Federal  and  state  resource  agencies,  and 

(iii)  Serve  the  notice  on  all  parties  to 
the  proceedings  pursuant  to  S  385.2010 
of  this  chapter. 


{1^10    InfOmietloo  to  be  provided  by 
[  for  fiewT 


(a)  Information  to  be  supplied  by  all 
applicants.  All  applicants  for  a  new 
license  under  this  part  must  file  the 
foDowing  Information  wifti  the 
Conuoission: 

(1)  A  discussion  of  the  plans  and 
ability  of  the  applicant  to  operate  and 
maintain  the  project  in  a  manner  most 
likely  to  provide  efficient  and  reliable 
electric  service,  including  efforts  and 
plans  to: 

(i)  Increase  capacity  or  generation  at 
the  project 

(ii)  Coordinate  the  operation  of  the 
project  with  any  upstream  or 
downstream  water  resource  projects; 
and 

(iii)  Coordinate  the  operation  of  the 
project  with  the  applicant's  or  other 
electrical  systems  to  minimize  the  cost 
of  production. 

(2)  A  discussion  of  the  need  of  the 
applicant  over  the  short  and  long  term 
for  the  electricity  generated  by  the 
project  including: 

(i)  The  reasonable  costs  and 
reasonable  availability  of  alternative 
sources  of  power  that  would  be  needed 
by  the  applicant  or  its  customers  if  the 
applicant  is  not  granted  a  license  for  the 
project 

(ii)  A  discussion  of  the  license  in  fuel 
capital,  and  any  other  costs  that  would 
be  incurred  by  the  applicant  or  its 
customers  to  purchase  or  generate 
power  necessary  to  replace  the  output  of 
the  licensed  project  if  the  applicant  is 
not  granted  a  license  for  the  project 

(iii)  The  e^ect  of  each  alternative 
source  of  power  on: 

(A)  The  applicant's  customers; 

(B)  The  applicant's  operating  and  load 
characteristics:  and 

(C)  The  conuDunities  served  or  to  be 
served.  Including  any  reallocation  of 
costs  associated  with  the  transfer  of  a 
license  from  the  existing  licensee. 

(3)  The  following  data  showing  need 
and  the  reasonable  cost  and  availability 
of  alternative  sources  of  power: 

(i)  The  average  annual  cost  of  the 
power  produced  by  the  project 
including  the  basis  for  the  calculation; 

(ii)  The  projected  resources  required 
by  the  applicant  to  meet  the  appUcant's 
capacity  and  energy  requirements  over 
the  short  and  long  terra  including: 

(A)  Enei:^  and  capacity  resources, 
including  the  contributions  from  the 
applicant's  generation,  purchases,  and 
load  modification  measures  (such  as 
conservation,  if  considered  as  a 
resource),  as  separate  components  of 
the  total  resources  required; 

(B)  A  reasonable  analysis,  including  a 
statement  of  system  reserve  margins  to 


be  maintained  for  energy  and  capacity; 
and 

(C)  If  load  management  measures  are 
not  viewed  as  resources,  the  effects  of 
such  measures  on  the  projected  capacity 
and  energy  requirements  indicated 
separately; 

(iii)  For  alternative  sources  of  power, 
including  generation  of  additiooal  power 
at  existing  facilities,  restarting 
deactivated  units,  the  purchase  of  power 
off-system,  the  construction  or  purchase 
and  operation  of  a  new  power  plant  and 
load  management  measures  such  as 
conservation: 

(A)  The  total  annual  cost  of  eadi 
alternative  source  of  power  to  replace 
project  power; 

(B)  The  basis  for  the  determination  of 
projected  annual  cost  and 

(C)  A  discussion  of  the  relative  merits 
of  each  alternative,  including  the  issues 
of  the  period  of  availability  and 
dependability  of  purchased  power, 
average  life  of  alternatives,  relative 
equivalent  availability  of  generating 
alternatives,  and  relative  impacts  on  the 
applicant's  power  system  reliability  and 
other  system  operating  characteristics; 
and 

(iv)  The  effect  on  the  direct  providera 
(and  their  immediate  customers)  of 
alternate  sources  of  power. 

(4)  If  an  applicant  uses  power  for  its 
own  industrial  facility  and  related 
operations,  the  effect  of  obtaining  or 
losing  electricity  from  the  project  on  the 
operation  and  efficiency  of  such  facility 
or  related  operations,  its  workers,  and 
the  related  community. 

(5)  If  an  appUcant  is  an  Indian  tribe 
applying  for  a  license  for  a  project 
located  on  the  tribal  reservation,  a 
statement  of  the  need  of  such  tribe  for 
electricity  generated  by  the  project  to 
foster  the  purposes  of  the  reservation. 

(6)  A  comparison  of  the  impact  on  the 
operations  and  planning  of  the 
applicanf  8  transmission  system  of 
receiving  or  not  receiving  the  project 
Uoense,  including: 

(i)  An  analysis  of  the  effects  of  any 
resulting  redistribution  of  power  flows 
on  line  loading  (with  respect  to 
applicable  thermal,  voltage,  or  stability 
limits),  line  losses,  and  necessary  new 
construction  of  transmission  facilities  or 
upgrading  of  existing  facilities,  together 
with  the  cost  impact  of  these  effects; 

(ii)  An  analysis  of  the  advantages  that 
the  applicant's  transmission  system 
would  provide  in  the  distribution  of  the 
project's  power,  and 

(iii)  Detailed  single-line  diagrams, 
including  existing  system  facilities 
identified  by  name  and  circuit  number, 
that  show  system  transmission  elements 
in  relation  to  the  project  and  other 
principal  interconnected  system 


elements.  Power  flow  and  loss  data  that 
represent  system  operating  conditions 
may  be  appended  if  applicants  believe 
sudi  data  would  be  us^ul  to  show  that 
the  operating  impacts  described  would 
be  beneficial. 

(7)  If  the  apphcant  has  plans  to  modify 
existing  project  facilities  or  operations, 

a  statement  of  the  need  for,  or 
usefulness  of.  the  modifications, 
including  at  least  a  reconnaissance-level 
study  of  the  effect  and  projected  costs  of 
the  proposed  plans  and  any  alternate 
plans,  which  in  conjunction  with  other 
developments  in  tiie  area  would  be  best 
adapted  to  comprehensive  development 
of  the  river  basin. 

(8)  If  the  applicant  has  no  plans  to 
modify  existing  project  facilities  or 
operations,  at  least  a  reconnaissance- 
level  study  to  show  that  die  project 
facilities  or  operations  in  conjunction 
with  other  developments  in  the  area 
would  be  best  adapted  to 
comprehensive  development  of  the  river 
basin  and  could  not  or  should  not  be 
modified  to  improve  development  of  the 
site. 

(9)  A  statement  describing  die 
applicant's  financial  and  personnel 
resources  to  meet  its  obligations  under  a 
new  liceiue. 

(10)  If  an  applicant  proposes  to 
expand  the  project  to  encompass 
additional  lands,  a  statement  that  the 
applicant  has  notified,  by  certified  mail 
property  owners  on  the  additional  lands 
to  be  encompassed  by  the  project  and 
governmental  agencies  and  subdivisions 
likely  to  be  interested  in  or  affected  by 
the  proposed  expansion. 

(11)  A  statement  regarding  the  extent 
to  which  the  project  is  consistent  «vith 
any  state  or  Federal  comprehensive  plan 
for  improving  or  developing  a  waterway, 
as  described  in  f  2.19  of  this  chapter, 
unless  the  applicant  has  already 
provided  that  information  in  its 
documentation  of  the  consultation 
process  uiKler  §  16.8(11(6). 

(12)  The  applicant's  electricity 
consumption  efficiency  improvement 
program,  as  defined  under  section 
10(a)(2)(q  of  the  Federal  Power  Act 
including: 

(i)  A  statement  of  the  applicant's 
record  of  encouraging  or  assisting  its 
customers  to  conserve  electricity  and  a 
description  of  its  plans  and  capabilities 
for  promoting  electricity  conservation  by 
its  customers;  and 

(ii)  A  statement  describing  the 
compliance  of  the  applicant's  energy 
conservation  programs  %vith  any 
applicable  regulatory  requirements. 

(ISKi)  A  request  for  certification  under 
section  401(aj(l)  of  Uie  Clean  Water  Act 
if  the  applicant  is  filing: 
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(A)  An  appiic»tion  for  •  new  lioenae; 
or 

(B)  Any  material  amendment,  as 
defined  under  1 4.35(b)  of  this  chapter, 
to  plans  of  development  proposed  in  an 
application  for  a  license. 

(ii)  A  certifying  agency  is  deemed  to 
have  waived  the  certification 
requirements  of  section  401(a)(1)  of  the 
Clean  Water  Act  under  the  same 
circumstances  as  set  out  in  S  4.38(e)(2) 
of  this  chapter. 

(b)  Information  to  be  provided  by  an 
applicant  who  is  an  existing  licensee. 
An  existing  licensee  that  appUes  for  a 
new  license  must  provide: 

(1)  The  information  specified  in 
paragraph  (a)  of  this  section. 

(2)  A  statement  of  measures  taken  or 
planned  by  the  licensee  to  ensure  safe 
management,  operation,  and 
maintenance  of  the  project  including: 

(i)  A  description  of  existing  and 
planned  operation  of  the  project  during 
flood  conditions; 

(ii)  A  discussion  of  any  warning 
devices  used  to  ensure  downstream 
public  safety: 

(iii)  A  discussion  of  any  proposed 
changes  to  the  operation  of  the  project 
or  downstream  development  that  inight 
affect  the  existing  Emergency  Action 
Han,  as  described  in  Subpart  C  of  Part 
12  of  this  chapter,  on  file  vrith  the 
Commission: 

(iv)  A  description  of  existing  and 
planned  monitoring  devices  to  detect 
structural  movement  or  stress,  seepage, 
uplift,  equipment  failure,  or  water 
conduit  failure,  including  a  description 
of  the  maintenance  and  monitoring 
programs  used  or  planned  in 
conjunction  with  the  devices;  and 

(v)  A  discussion  of  the  project's 
employee  safety  and  public  safety 
record,  including  the  number  of  lost-time 
accidents  involving  employees  and  the 
record  of  injury  or  death  to  the  public 
within  the  project  boimdary. 

(3)  A  description  of  the  current 
operation  of  the  project  including  any 
constraints  that  might  affect  the  maimer 
in  which  the  project  is  operated. 

(4)  A  discussion  of  the  history  of  the 
project  and  record  of  programs  to 
upgrade  the  operation  and  maintenance 
of  the  project 

(5)  A  summary  of  any  generation  lost 
at  the  project  over  the  last  five  years 
because  of  unscheduled  outages, 
including  the  cause,  duration,  and 
corrective  action  takea 

(6)  A  discussion  of  the  licensee's 
record  of  compliance  with  the  terms  and 
conditions  of  the  existing  license, 
including  a  list  of  all  incidents  of 
noncompliance,  their  disposition,  and 
any  documentation  relating  to  each 
incident. 


(7)  A  summary  of  aAy  aoqidskkm  of 
land  or  land  rights  associated  with  &e 
project. 

(8)  A  summary  ot  the  ownership  and 
operatii^  expenses  that  would  be 
reduced  if  the  project  license  were 
transferred  from  the  existing  licensee. 

(9)  A  statement  of  annual  fees  paid 
under  Part  I  of  the  Federal  Power  Act  for 
the  use  of  any  Federal  or  Indian  lands 
included  within  the  project  boundary. 

(c)  Information  to  be  provided  by  all 
applicants  other  than  existing  licensee. 
An  applicant  that  is  not  an  existing 
licensee  must  provide: 

(1)  The  information  specified  in 
paragraph  (a)  of  this  section. 

(2)  A  statement  of  the  applicant's 
plans  to  manage,  operate,  and  maintain 
the  project  safely,  hicluding: 

(i)  A  description  of  the  differences 
between  the  operation  and  maintenance 
procedures  plaimed  by  the  applicant 
and  the  operation  and  maintenance 
procedures  of  the  existing  licensee; 

(ii)  A  discussion  of  any  measures 
proposed  by  the  applicant  to  implement 
the  existing  Ucensee's  Emergency  Action 
Plan,  as  described  in  Subpart  C  of  Part 
12  of  this  diapter,  and  any  proposed 
changes; 

(iii)  A  description  of  the  applicant's 
plans  to  continue  safety  monitoring  of 
existing  project  instrumentation  and  any 
proposed  changes;  and 

(iv)  A  statement  indicating  whether  or 
not  the  applicant  is  requesting  the 
licensee  to  provide  transmission 
services  under  section  15(d)  of  the 
Federal  Power  Act. 

(d)  Extended  decline  for  certain 
applicants.  If  an  applicant  must  file  an 
application  under  }  16.9  within  90  days 
from  September  8, 1988,  that  applicant 
may  provide  the  information  required  in 
this  section  (except  for  that  specified  in 
paragraph  (a)(1))  within  90  days  from 
the  date  on  which  it  files  the  application. 


(a)  Information  to  be  provided  by  all 
applicants  for  nonpower  licenses.  (1)  An 
applicant  for  a  nonpower  license  must 
provide  the  following  information  with 
its  application: 

(i)  'The  information  required  by  S  4JS1 
or  S  4.61  of  this  chapter; 

(ii)  A  description  of  the  nonpower 
purpose  for  which  the  project  is  to  be 
used; 

(in)  A  showing  of  how  the  nonpower 
use  conforms  to  a  comprehensive  plan 
for  improving  or  developing  a 
waterway(s)  for  beneficial  uses; 

(iv)  A  statement  of  any  impact  that 
converting  the  project  to  nonpower  use 
may  have  on  the  power  supply  of  the 
system  served  by  the  project  including 
the  additional  cost  of  power  if  an 


altemaflve  generating  sawce  is  used  to 
offset  the  loss  of  the  project's 
generation; 

(v)  The  state,  mimidpal;  interstate,  or 
Federal  agency,  whichls  audiorized  and 
willing  to  assume  regtilatory  Supervision 
over  Ae  land,  waterways,  and  facilities 
to  be  included  within  the  nonpower 
project; 

(iv)  Copies  of  written  communication 
and  documentation  of  oral 
communication  that  the  applicant  may 
have  had  with  any  jurisdictional  agency 
or  governmental  unit  authorized  and 
willing  to  assume  control  over  the 
project  and  the  period  of  time  during 
which  the  agency  or  unit  would  exercise 
control; 

(vii)  A  statement  that  demonstrates 
that  the  applicant  has  complied  with  the 
requirements  of  { 16.8(d)(2); 

(viii)  A  proposal  that  shows  the 
maimer  in  which  the  applicant  plans  to 
remove  or  otherwise  dispose  of  the 
project's  power  facilities; 

(ix)  Any  proposal  to  repair  or 
rehabilitate  any  nonpower  facihties: 

(x)  A  statement  of  the  costs 
associated  with  removing  the  project's, 
power  facilities  and  withjuiy  necessary 
restoration  and  rehabilitation  yrotk;  and 

(xi)  A  statement  that  demonstrates 
that  Uie  applicant  has  resources  to 
ensure  the  integrity  and  safety  of  the 
remaining  project  facihties  and  to 
maintain  the  nonpower  functions  of  the 
project  until  the  governmental  unit  or 
agency  assumes  control  over  the  project 

(2)  U  an  applicant  must  file  an 
application  for  a  nonpower  license 
under  S  16.9  within  90  days  from 
September  8. 1988,  that  appUcant  may 
provide  information  required  in 
paragraph  (a)  of  this  section  (except  the 
information  specified  in  paragraph 
(a](l)(i)),  within  90  days  drom  the  date  it 
files  the  application. 

(b)  Termination  of  a  proceeding  for  a 
nonpower  license.  "The  Commission  may 
deny  an  application  for  a  nonpower 
license  and  turn  the  project  over  to  any 
any  agency  that  has  jurisdiction  over  tiie 
land  or  reservations  if: 

(1)  An  existing  project  is  located  on 
public  lands  or  reservations  of  the 
United  States, 

(2)  Neither  the  existing  licensee  nor 
any  other  mtity  has  filed  an  application 
for  a  new  license  for  the  project 

(3)  No  one  has  filed  a 
recommendation  to  take  over  the  license 
pursuant  to  1 16.14,  and 

(4)  The  agency  that  has  jurisdiction 
over  the  land  or  reservations 
demonstrates  diat  it  is  able  and  willing 

tK 

(i)  Accept  responsibility  for  the 
nonpower  use  of  the  project  and 


(it)  Pey  the  existing  Ucenaee  for  its  net 
investment  in  the  project  end  any 
severance  damages  specified  in  section 
14(a)  of  the  Federal  Power  Act 

[c]  Duration  of  nonpower  licenstB.  A 
nonpower  license  is  effective  until: 

(1)  The  Commiseion  determines  that  a 
state,  municipal,  interstate,  or  Federal 
agency  has  jurisdicti<m  over,  and  is 
willing  to  assume  responsibility  for,  the 
land,  waterways,  and  facilities  included 
within  the  nonpower  license;  or 

(2)  The  Commission  Approves  a  plan 
for  removal  of  project  structures  and 
restoration  of  the  land,  the  project 
structures  are  removed,  and  the  land  is 
restored. 


sit.ia 

Iceneino  W  •  ■OMMse  eftieecJlQ^nae  ie 
w^ect  to  secliona  14  and  15  of  the  Federal 
Power  Act 

(a)  An  existing  licensee  whose  license 
is  subject  to  sections  14  and  15  of  the 
Federal  Power  Act  may  apply  for  an 
exemption  for  the  project 

(b)  An  applicant  for  an  exemption 
under  paragraph  (a)  of  this  section  must 
meet  the  requirements  of  Subpart  K  or 
Subpart  J  of  Part  4  of  this  chapter,  and 

S  5  18.5,  IM.  1&7, 16.8. 16.9  (b)  and  (d), 
16.16(a)  (2)  through  (13).  16.10(b), 
16.10(d).  and  16.9(c]  (except  (l)(ii)). 

(c)  The  Commission  wiU  process  an 
application  by  an  existing  licensee  for 
an  exemption  fw  the  project  in 
accordance  with  H  16.9(c)  (iKi).  (2).  (3). 
(4).  (5).  and  16.9(e). 

(d)  If  a  license  application  is  filed  in 
competition  with  an  application  for 
exemption  filed  by  the  existing  licensee, 
the  Commission  will  decide  among  the 
competing  applications  in  accordance 
with  the  standards  of  }  16.13(a)  and  not 
in  accordance  with  the  provisions  of 

1 4.37(d)(2)  of  this  chapter. 

{18.13   Standards  and  factors  tor  isMJing 


(a)  The  Commission  will  consider  the 
following  factors  to  determine  whether  a 
final  proposal  for  a  new  license  under 
section  15  of  the  Federal  Power  Act  is 
best  adapted  to  serve  the  public  interest: 

(1)  The  plans  and  ability  of  the 
appUcant  to  conqUy  with  the  terms  and 
conditions  of  a  Ucense; 

(2)  The  plans  and  ability  of  die 
appUcant  to  manage,  operate,  and 
maintain  the  project  safely,  and  in  a 
manner  most  likely  to  provide  efficient 
and  reliable  electric  service; 

(3)  The  need  of  the  appUcant  over  the 
short  and  long  term  for  the  electricity 
generated  by  the  project  or  projects  to 
serve  its  customers; 

(4)  If  the  applicant  is  an  Indian  tribe 
applying  for  a  Ucense  for  a  project 
located  on  the  tribal  reservation,  a 


statement  of  the  tribe's  need  for 
electricity  generated  by  the  project 

(5)  The  existing  and  planned 
transmission  services  of  the  appUcant 
including  system  reUabiUty.  costs,  and 
other  appUcable  economic  and  technical 
factors; 

(6)  Whether  the  plans  of  the  applicant 
will  be  achieved,  to  the  greatest  extent 
possible,  in  a  cost-effective  manner; 

(7)  The  provisions  of  section  10  of  the 
Federal  Power  Act 

(b)  If  there  are  only  insignificant 
differences  between  the  final 
appUcations  of  an  existing  Ucensee  and 
a  competing  appUcant  after 
consideration  of  the  factors  enumerated 
in  paragraph  (a)  of  this  section,  the 
Commission  will  base  its  decision  on  the 
existing  Ucensee's  record  of  compUance 
with  the  terms  and  conditimis  of  the 
existing  Ucense. 

(c)  An  existing  Ucensee  that  files  cm 
application  for  a  new  Ucense  in 
conjunction  with  an  entity  or  entities 
that  are  not  currenUy  Ucensees  of  the 
project  wiU  not  be  considered  an  > 
existing  licensee  for  purposes  of  section 
15  of  the  Federal  Power  Act  and  Part  16 
of  these  regulations. 

10.  Section  16.14  is  revised  and 
iS  16.15  through  16.17  are  added  and 
designated  as  Subpart  C,  to  read  as 
foUows: 

Subpart  C— Takeover  ProvMoOe  ffer 
Proieels  Subiect  to  SecHone  14  and  15  of 
ina  raoarai  rower  MSI 

Sec. 

18.14  Departmental  reoommendstion  for 
takeover. 

16.15  Commission  recommendation  to 
Congress. 

16.16  Motion  fw  stay  by  Federal  department 
or  agency. 

16.17  Ptocedures  upon  Congressional 
authorization  of  takeover. 

SubiMTt  C— Takoovor  ProvMons  for 
Proiocts  Sub)oct  to  Soettoiw  14  andlS 
of  tho  FodOFBl  Powor  Act 

S  16.14    Departmental  recommendation  for 
takeover. 

(a)  A  Federal  department  or  agency 
may  file  a  recommendation  that  the 
United  States  exercise  its  right  to  take 
over  a  hydroelectric  power  project  with 
a  Ucense  that  is  subject  to  sections  14 
and  15  of  the  Federal  Power  Act.  The 
recommendation  must: 

(1)  Be  filed  no  earUer  than  five  years 
before  the  license  expires  and  no  later 
than  the  end  of  the  comment  period 
specified  by  the  Commission  in: 

(i)  A  notice  of  appUcation  for  a  new 
license,  a  nonpower  Ucense,  or  an 
exemption  for  the  project  or 

(ii)  A  notice  of  an  amendment  to  an 
appUcation  for  a  new  license,  a 
nonpower  Ucense,  or  an  exemption; 


(2)  Be  filed  in  accordance  «vith  the 
formal  requirements  for  filings  in 
Subpart  T  of  Part  385  of  tiie 
Commission's  regulations  and  be  served 
on  each  relevant  Federal  and  state 
resource  agency,  aU  applicants  for  new 
Ucense,  nonpower  Ucense  or  exemption, 
and  any  other  party  to  the  proceediing; 

(3)  Specify  the  project  works  that 
would  be  taken  over  by  the  United 
States; 

(4)  Describe  the  proposed  Federal 
operation  of  the  project,  including  any 
plans  for  its  redevelopment,  and  discuss 
the  manner  in  which  takeover  would 
serve  the  pubUc  interest  as  fully  as  non- 
Federal  development  and  operation;  and 

(5)  State  whether  the  agency  intends 
to  undertake  the  operation  of  the 
project 

(b)  A  department  or  agency  that  files 
a  takeover  recommendation  becomes  a 
party  to  the  proceeding. 

(c)  An  appUcant  for  a  new  license,  a 
nonpower  Ucense,  or  an  exemption  that 
involves  a  takeover  recommendation 
may  file  a  reply  to  the  recommendation, 
within  120  days  fi*om  the  date  the 
takeover  recommendation  is  filed  with 
the  Commission.  The  reply  must  be  filed 
with  the  Commission  in  accordance  with 
Part  385  of  the  Commission's  regulations 
and  the  appUcant  must  serve  a  copy  of 
such  a  reply  on  the  agency 
recommending  the  takeover  and  on  any 
other  party  to  the  proceeding. 

S  1&15   Commleslon  recofwnendaUon  to 
Congrsss. 

Upon  receipt  of  a  recommendation 
fit)m  any  Federal  department  or  agency, 
a  proposal  of  any  party,  or  on  the 
Commission's  own  motion,  and  after 
notice  and  opportunity  for  hearing,  the 
Commission  may  determine  that  a 
project  may  be  taken  over  by  the  United 
States,  issue  an  order  on  its  findings  and 
recommendations,  and  forward  a  copy 
to  Congress. 

§16.16    Motion  for  stay  by  Federal 
depertment  or  agency. 

(a)  Within  30  days  of  the  date  on 
which  an  order  granting  a  new  Ucense 
or  exemption  is  issued,  a  Federal 
department  or  agency  that  has  filed  a 
takeover  recommendation  under  §  16.14 
may  file  a  motion  under  S  385.2010  of 
this  chapter  to  request  a  stay  of  the 
effective  date  of  the  Ucense  or 
exemption  order. 

(b)(1)  If  a  Federal  department  or 
agency  files  a  motion  under  paragraph 
(a)  of  this  section,  the  Commission  will 
stay  the  effective  date  of  the  order 
issuing  the  license  or  exemption  for  two 
years. 
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(2)11WI 

(b)(1)  may  be  I 

(i)  Upon  mot 
agency  4haA  leqeeelBd  %m  etay.  or 

(ii)  By  aclkai  of  Conyeae. 

(cjltePii— iwine  wiUne^    ' 

ru^niMifc 

under  pamgriiph  (b)(l}; 

(2)  Any  licease  or  exemptioa  Older 
becomes  effective  by  reason  of  the 
termination  of  a  stay;  or 

(3)  Any  license  or  exenqption  order 
becomes  eHectlve  by  reason  of  the 
expiration  of  a  stay. 

(d)  Hie  Clanunisnon's  order  granting 
the  Bcense  or  exenipbon  will 
automatically  become  efiectiTe: 

(1)  Thirty  days  aftar  iseuaiice,  if  ao 
stay  is  granted,  provided  dwl  ■•  appeal 
or  rehearing  is  Rled; 

(2)  Whan  the  period  of  the  stay 
expires;  or 

(3)  When  the  stay  is  tenaiaated  aader 
pan^raph  {b)(2j  of  this  sectioB. 

!1«.t7 

nOnigreas  auuiuiizes  uie  tnceuvei  of 
a  hydroelectric  power  proje^  as 
provided  under  section  14  of  die  Federal 
Power  Act 

{a J  ine  Gomnission  or  its  designee 
wifl  notify  uie  exis^mg  licensee  m 
writing  of  die  audimuation  at  least  two 
years  before  the  takeover  occias;  and 

(■)  lae  Hoensee  nast  present  any 
claim  for  conipematieR  te  ^e 
Commission: 

(11  Within  six  mondis  of  issuance  of 
the  notice  of  takeover,  and 

(2)  As  provided  is  section  14  of  tbe 
Federal  Rower  Act 

11.  Section  18.18  ia  added  as  Sa^bpwt 
D,  to  read  as  feUoics:  | 


Subpart 

Pn 

of 


For 

14 


IS 


Act 


S  ICIt    Annoal  Bcansaa  for  piu)acta 
aubfact  to  sections  14  and  15  of  flia  fadaral 
Power  Act. 

(a)  This  section  applies  to  praiecta 
with  licenses  subject  to  sections  14  and 
15  of  the  Federal  Power  Act 

(b)  The  Commission  wil  issue  an 
aimual  license  to  an  existing  licensee 
upon  expiration  of  its  existing  Hcense  to 
allow: 

(1)  The  licensee  to  continue  to  operate 
the  project  while  the  Coannission 
reviews  any  applications  for  a  new 
license,  a  nonpower  license,  an.      i 
exemption,  or  a  surrender  ' 

(2)  The  orderiy  renwyval  of  a  profect,  if 
the  United  States  does  not  take  over  a 
project  and  ro  new  power  or  nonpower 
license  or  exeia^oR  wiH  be  issued;  or 

(3)  The  orderly  transfer  of  a  project  to: 


(i)  The  UaHad  States,  tf 
elected,  or 


(ii)  A  new 


noi 


(c|An 


lissaedander 
this  section  will  be  renewed 
auteiaticaHy.  oaleas  die  Coanusaion 
ordsie  oAenriae. 

12.  SeeHoBS  11.19  through  1I.ZZ  are 
added  aaSuhpeit  S,  lo  read  as  foMows: 

Subpart 
Part 


16.19  Procedures  ioraaexistiaglioeaaae  of 
a  ininar  Mydraelactzic  pawer  project  or  of 
a  minor  part  of  ■  hydrwlacfeic  power 
project  wtti  ■  license  not  sdiject  to 
se^ons  14  and  15  of  the  Federal  Power 
Act 

16.20  Appncattons  for  feuoenae  for  a  minor 
hydroelectric  power  projedar  for  a 
laiaerpaitof  ahyJimjIcLtik  power 
project  with  a  Hoinaa  aet  sabfect  to 
seoiiaaa  M  ani  IS  «f  the  Asdetal  Power 
Act 

16.21  OpaEaQoaofpraiactswithaminaror 
mkior  part  license  after  expiratioa  of  a 
Bcense. 

16.22  AppRcStion  for  an  exemption  by  a 
licensee  with  a  license  for  a  project  not 
sub  jeOk  to  seoHoDB  14  and  15  of  the 
FaisfalPawar  Aol  apea  eiqrifatiea  af  the 


Subpart  E—Pr^octs  With  Miner  And 
Minor  Part  Uconaoa 

{16.19    Prooaduraa  for  an  ei(Mln| 
Bcanaaaof  a  minor  hyOreaiactrlc  poafar 
DraiadMrof  aialDar  aart  of  alanrimalaGfflc 

prn#^wa^a  ^^  a^w  ■ivaeaa^eea  ^^^bv  a^a  ^a  ^^y^na^^^^e^Fwaw-^av 

poww  pfOfSCt  wlln  M  RcwiM  not  flUBfOCl  lo 
sections  Mend  IS  of  ilM  fadam  Power 
Act 

(a)  AfphembHitf.  This  eecdon  applies 
to  an  existing  licensee  of  a  minor 
hydroelediit,  power  protect  or  of  a 
minor  peut  of  a  hydroeleCtriu  power 
project  that  is  net  aubiect  to  sections  14 
and  IS  el  the  Federal  Power  Act 

(b)  Licensing  pnoeediag.  An 
applicant  for  a  license  for  a  project  with 
an  expiring  fiueuse  not  sub^ecA  to 
sections  14  and  15  of  the  Federal  Power 
Act  nest  fie  its  application  tader 
section  4(e)  of  the  Pederal  Power  Act. 

(c)  Not^oatkm  procedures.  (1}  An 
existing  Hcensee  with  a  minor  licease  or 
a  liceme  for  a  minor  part  of  a 
hydroelaoMc  project  most  file  a  notice 
of  intent  pursuant  to  1 18.e(b)  of  this 
part. 

(2)  ff  (be  license  of  an  existing 
licensee  exjRres  on  or  after  October  17, 
1993,  the  lioensee  must  notify  tbe 
Commission  as  required  ander  {  1841(b) 
at  least  five  years,  bet  no  more  than  five 
and  one-half  3wars,  before  the  expiration 
of  the  existing  license. 

(3)  If  the  license  of  an  existing 
licensee  expires  on  or  after  October  18, 


1S0X,  bat  befate  Ootoher  17.  l«es.  the 
Ucensee  meat  netly  fte  Cemadaeion  as 
reqeired  nnder  f  Wflfb)  by  October  18, 
1988. 

(4)  If  the  Venue  of  en  existing 
licensee  expires  on  or  before  October 
15, 199Z,  the  licensee  nnst  notify  the 
Commission  as  required  under  1 18.6(b) 
by  Augest  S,  1988. 

(5)  The  ComiaissioB  will  ^ve  notice  of 
a  licensee's  Intent  to  file  or  not  to  file  aa 
application  for  a  new  license  in 
accordance  with  { lB.6(d). 

(d)  Requirement  to  make  information 
avaHable  A  licensee  must  make  tbe 
information  described  in  1 16.7  available 
to  the  public  for  inspection  and 
reprodeolian  when  it  gives  notice  to  the 
Comnrission  nnder  parayaph  (c^  of  dds 
section. 


)fore 

rpralectortera 
minor  part  of  a  l^rdrQeleclric  power  prolect 
iwHti  a  Rcense  not  eufefect  to  eecflons  14 
end  IS  of  the  Federri  Power  Act 


(aj  AfpiiGabilitf.  This  section  applies 
to  aa  applicadon  for  Nlioense  for  a 
minor  bydnelactric  power  prefect  or  ibr 
a  minor  port  of  a  hydroelecbic  power 
project  with  a  beeoae  that  is  not  eubject 
to  sections  14  and  IS  of  the  Federal 
Power  Act 

(b)  Befimnment  to  fih.  (1)  Except  as 
provided  in  parayaphe  (l^Z)  and  (bp) 
of  Ate  eection.  an  eppUcant  asust  file  an 
application  for  relicense  at  leest  24 
months,  but  no  mote  than  90  arantfaa, 
before  (he  expiration  of  the  existing 


(^  Tbe  leqniiemunt  in  paragraph 
(b)(1)  of  ^is  section  daea  ot  apply  ]t 

(1)  An  applicant  dad  an  application 
for  reHceiwe  note  thm  90  months 
before  the  Ucense  expired  and  before 
September  flc  198a  or 

^)(  The  license  is  due  to  expire  widiin 
threeyeois  of  September  6.  isaa 

ffl  If  an  applknnt  Mea  far  reticense 
for  a  project  whose  license  is  dne  to 
expire  within  three  years  of  September 
8. 1968.  it  most  file  an  application  at 
least  12  mon^  before  the  date  on 
whkh  the  existing  tioense  expires. 

(c)  Requirements  far  aa  pnxxssing  of 
appIicatiooM.  An  apfdication  for 
relicense  must  meet  the  requirements  of 
and  will  be  processed  in  accordance 
with  11 4J2, 4.3S.  €38, 4.37. 16A  16.9(c) 
and  (d),  and  16LlOaad  amst  be 
processed  in  aocotdanoe  aritfa  If  4.41. 
4.51,  and  4.61,  as  appropriete. 

(d)  Applicant  notice.  An  applicant 
that  proposes  to  expand  an  ensting 
project  to  oictHnpass  more  land  must 
notify  by  certified  mail  at  &e  time  it 
files  an  application  for  a  new  license: 


(1)  Any  person  who  is  an  owner  of 
record  of  an  interest  in  property  within 
the  proposed  project  boundary,  and 

(2)  Any  Federal,  state,  municipal,  or 
other  local  governmental  agency  that 
may  be  interested  in  or  affected  by  the 
appUcation. 

§16.»1    Operaflonofprolectawlthaminor 
orminor  part  icanse  after  expiratibn  of  a 
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(a)  A  former  licensee  of  a  minor  or 
minor  part  project  that  has  filed  an 
application  for  a  new  license  may 
continue  to  operate  the  project  after  the 
minor  or  minor  part  license  expires  if 
the  Commission  has  not  acted  on  its 
application. 

(b)  If  the  former  licensee  has  not  filed 
an  application  for  a  new  license,  the 
Commission  may  issue  an  order 
allowing  the  former  licensee  with  a 
minor  or  minor  part  license  to  continue 
to  operate  its  project. 

918J2    AppMcation  for  an  exemption  by  a 
licensee  with  a  iloanee  for  a  prolaet  not 
aubject  to  aactione  14  end  IS  of  the  Foderel 
Power  Act  upon  evpiretion  of  the  Ncanee. 

(a)  Applicability.  This  section  applies 
to  an  existing  licensee  with  a  license  for 
a  project  not  subject  to  section  14  and  IS 
of  the  Federal  Power  Act 

(b)  Information  requirements.  An 
applicant  for  an  exemption  must  meet 
the  requirements  of  §  16.12. 

(c)  Standard  of  comparison.  If  an 
appUcation  is  filed  in  competition  wiUi 
an  application  for  exemption  by  a 
Ucensee,  the  Commission  wiU  decide 
among  competing  applications  in 
accordance  with  the  standards  of 

S  4.37(d)(2)  of  Oris  chapter. 

13.  Section  16.23  and  16.24  are  added 
as  Subpart  F,  to  read  as  follows: 

Subpart  F— Procedural  Mattera 

16.23  Prohibitions  against  filing  an 
application  for  a  new  license. 

16.24  Disposition  of  a  project  for  which  no 
timely  application  is  filed. 

Subpart  F— Procedural  Mattera 

§16.23    ProMbttlons  against  fWng  an 
appMcation  for  a  new  ilcenae. 

(a)  An  existing  licensee  that  informs 
the  Commission  that  it  does  not  intend 
to  file  an  appUcation  for  a  new  Ucense, 
nonpower  license,  or  exemption  for  a 
project,  as  required  by  S  16.6.  may  not 
file  an  appUcation  for  a  new  Ucense  for 
the  project 

(b)  An  existing  Ucensee  that  fails  to 
file  an  appUcation  for  a  new  Ucense,  a 


nonpower  license,  or  an  exemption  for  a 
project  at  least  24  months  before  the 
expiration  of  the  existing  license  for  the 
project  may  not  file  an  appUcation  for  a 
new  Ucense  for  the  project. 

{18.24    Disposition  Of  a  project  for  which 
no  timety  application  is  fHed. 

(a)  If  an  existing  Ucensee  that 
indicates  in  the  notice  filed  pursuant  to 

§  16.6  that  it  will  file  an  application  for  a 
new  Ucense,  a  nonpower  license,  or  an 
exemption,  does  not  file  its  application 
at  least  24  months  before  its  existing 
Ucense  expires,  and  no  other  applicant 
files  an  application  within  that  time  or 
all  pending  appUcations  filed  before  the 
new  Ucense  appUcation  fiUng  deadline 
are  subsequently  rejected  or  dismissed 
pursuant  to  S  4.32  of  this  chapter,  the 
Commission  will  issue  a  public  notice 
soUciting  applications  fiom  potential 
appUcants  other  than  the  existing 
licensee. 

(b)  A  potential  appUcant  that  files  a 
notice  of  intent  within  90  days  fiom  the 
date  of  the  pubUc  notice  issued  pursuant 
to  paragraph  (a): 

(1)  May  apply  for  a  Ucense  under 
section  4(e)  of  the  Federal  Power  Act 
and  Part  4  of  this  chapter  within  18 
months  of  the  date  on  which  it  files  its 
notice,  and 

(2)  Must  comply  with  the  requirements 
of  SI  16.8  and  16.10  of  this  part. 

(c)  The  existing  Ucensee  must  file  a 
sdiedule  for  the  filing  of  a  surrender 
application  for  die  project  for  the 
approval  of  die  Director  of  the  Office  of 
Hydropower  Licensing,  three  months: 

(1)  After  the  new  Ucense  appUcation 
filing  deadline,  if  the  existing  Ucensee 
indicated  in  its  notice  of  intent  filed 
pursuant  to  {  16.6  tiiat  it  would  not  file 
an  appUcation  and  no  applications  for  a 
new  Ucense  were  filed; 

(2)  After  Uie  due  date  estabUshed  for 
any  notice  of  intent  issued  under 
paragraph  (a)  of  this  section,  if  no 
notices  of  intent  were  received;  or 

(3)  After  the  due  date  for  any 
application  filed  under  paragraph  (b)(1) 
of  this  section,  if  not  appUcation  has 
been  filed. 

(d)  Any  appUcation  for  surrender  must 
be  filed  according  to  the  approved 
schedule,  must  comply  with  the 
requirements  of  S  16.8  of  this  part,  and 
must  provide  for  disposition  of  any 
project  work. 

(PR  Doc.  88-12905  Filed  6-«-88;  8^45  am] 
BNXSW  ooec  srir-OMi 


18  CFR  Parte  141, 260  and  357 

(Docicet  No.  RMSa-IS-OOO] 

Statement  of  Caeh  Ftowa  To  Replace 
Statemont  of  Ctiangoa  in  Financial 
Poeition  in  FERC  Annual  Report  Forma 

Issued  June  6, 1968. 
aoency:  Federal  Energy  Regulatory 
Commission,  DOE. 

ACnow:  Notice  of  proposed  rulemaking. 


summary:  The  Federal  Energy 
Regulatory  Commission  (Commission) 
proposes  to  replace  the  current 
"Statement  of  Changes  in  Financial 
Position"  in  its  Annual  Report  Form 
Nos.  1, 1-F,  2. 2-A  and  6  for  electric 
utiUties.  natural  gas  companies  and  oil 
pipeline  companies  with  a  "Statement  of 
Cash  Flows."  This  action  is  in  response 
to  the  Statement  of  Financial 
Accounting  Standards  No.  95  issued  in 
November  1987  by  the  Financial 
Accounting  Standards  Board,  the 
standards  setting  body  for  the 
accounting  profession.  The  purpose  of 
the  proposed  statement  is  to  provide 
relevant  detailed  information  about  a 
company's  cash  receipts  and  cash 
payments,  classified  by  opierating, 
investing  and  financing  activities.  The 
Statement  of  Cash  Flows  is  effective 
and  must  be  implemented  for  fiscal 
periods  ending  after  July  15, 1988. 
The  Commission  notes  that  the 
proposed  change  in  statements  in  the 
aimual  report  forms  wiU  not  require  any 
change  in  the  Commission's  regulations 
in  Parts  141. 260  and  357. 

DATE:  An  original  and  14  copies  of  the 
written  conunents  must  be  received  by 
the  Commission  by  July  6. 1988. 
AOOnESS:  All  filings  should  refer  to 
Docket  No.  RM88-18-000  and  should  be 
addressed  to:  OfRce  of  the  Secretary, 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Sti«et  NE., 
Washington,  DC  20426. 

FOR  nmTHER  INMMMATION  CONTACT: 

Julia  Lake  White,  Office  of  the  General 
Counsel,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street 
NE.,  Washington,  DC  20426,  (202)  357- 
8530. 

•UPPLEMENTARY  INFORMATION:  This  is  a 

summary  of  a  Notice  of  Proposed 
Rulemaking  in  Docket  No.  RM88-18-000 
issued  June  6, 1988.  All  persons 
interested  in  obtaining  the  full  text  of 
this  document  for  inspection  and 
copying  may  do  so  during  normal 
business  hours  in  Room  1000  at  the 
Commission's  Headquarters.  825  North 
Capitol  Sti-eet  NE.,  Washington,  DC 


a  I  y^L  53,  Wg  112  /  Friday.  Jmie  10.  MBB  /  Proposed  RuIct 
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20426.  In  addttiofi.  the  GoBonteiM 
Issuance  Posting  System  (CIPS),  an 
electronic  bullelia  board  lervioe. 
provides  access  to  the  texts  of  formal 
docQRwnts  issued  by  tne  Coimnissicni. 
CIPS  is  available  at  no  change  to  the 
Bser  and  may  \k  accessed  using  a 
personal  computer  wilh  a  laoden  by 
dialing  (202)  357-8897.  The  comptete  text 
on  diskette  in  WordPerfect  £arraat  may 
also  be  piut^hased  iroim  the 
Commisaion's  copy  contractor,  La  Oom 
Systems  Ckvporation.  also  located  in 
Rooia  MOO.  825  NorA  Capitol  Street  NB.. 
Washington.  DC  2M2B. 

The  Paperwodc  Redaction  Act  •  and 
the  Office  of  Mangement  and  Budget's 
(OMB)  regulations  •  reqiiire  that  OMB 
approve  certain  information  collection 
reqnirements  imposed  by  agency  rule. 
Hie  proviaiona  of  tbis  proposed  nde 
have  been  submitted  to  OKffi  for  its 
approvaL  Interested  persona  can  dblaia 
information  on  Qiose  proviakms  by 
contacting  the  Federal  Eneigy 
Regulatory  Coniaussion.  825  North 
Capitol  Street  NE..  WaahiagtoD.  DC 
20428.  (Atteatkui:  Uuaan  Obu.  Cffice  of 
Information  and  Kesource  MaBageraeot 
(202)  357-6173).  CMonents  am  tie 
infomatioR  coQecbon  provtsians  •£  tlais 
proposed  nle  can  be  sent  to  the  Office 
of  Infocaaatioa  and  Pfgnlntoiy  Ai&urs  of 
OMB,  New  EjaeariUrB  0£Bce  Braldii«, 
Washin0t»B.  DC  fllSOS  (Atteniiiac  Desk 
Offioer  ior  tfae  Federai  Bnernf 
Regufaitoiy  Ooauussioa).  i 

List  of  Subjects  ' 

iaCmPartt4i  j 

Electric  power,  Repotting  and 
recordkeeping  requirements. 

l»CPRPtiii260  j 

Natural  gas.  Reporting  and        | 
recordkeeping  requireBoents. 

18  CFR  Part  357 

PipeTines,  Reporting  and 
recordkeeping  requirements. 

In  consideration  d  the  foregmng.  the 
Comanssian  proposes  to  amend  the 
aiuiual  report  forms  referenced  in  Pacts 
141.  280  and  357  in  Otapter  L  Tide  1i 
Code  of  Federal  Regulations. 

By  tiw  niecthjn  tX.  the  Conunitniuu. 
lO. 


DEPARTMENT  OF  STATE 


Acting  Secretary. 

(FR  Doc.  M-iaoTS  Fded  6-9-81:  a:4S  aaij 


•  44  U.S.C.  3501-3520  (1982). 
■  5  CPK  Put  1320  (1987). 


22  CFR  Part  ao 

[Si>-2ie] 


Retirement; 
Former  Spoueee 


for  Certain 


Ti  Departnent  oiState. 
ACTMM:  Proposed  rule. 

SMMMMRC  Hie  Department  of  State 
proposes  to  add  regafattions  to  22  CFR  to 
imple— eat  sectioas  831, 832,  and  833  of 
the  Foi«^  Senrioe  Act  of  1980,  as 
aoended.  whioli  leqeires  the  Foreign 
Service  RetiKOKiit  and  Disalrility 
System  to  provide  benefits  for  oeitain 
former  spouses.  These  proposed 
regulations  specify  what  types  of 
benefits  wifl  be  ofifered  and  bow  the 
Department  of  State  will  administer 
them. 

DATES:  Conunents  aiust  be  received  on 
or  before  June  30, 1088. 

AOORCSS:  Send  comments  to  Director, 
Foreign  Service  Retirement  Division. 
Department  of  State,  Room  1251, 
Waslaugtwii.  DC  20520. 
FOR  VUNfllUI  inrailMATION  CONTACTt 
Gertrade  L.  Wiedcoski,  (202)  047-9315. 
stipmsanrrxirr  MFomiATiON:  These 
regulations  are  issued  under  authority  of 
Chapter  8  of  the  Foreign  Service  Act  of 
1980,  as  anwnded  (22  U.S.C.  3901  vt 
seq.\.  Ibey  apply  to  section  831, 832,  and 
833  oldK  Act  as  created  by  section  304 
of  Pub.  I>  180-238  of  ianoary  8, 1988, 
(Ml  StaL  1770-1773). 

T^  tqgiilatiowr  set  fairth  oaoditioos 
under  wMch  certaiB  former  spouses  of 
current  or  fbnaer  ForeigB  Senrice 
employees  may  receive  retirement 
benefits,  survivor  bene&ts,  and/ or 
access  to  Federal  group  health  insurance 
program. 

Foreign  spouses  eligible  for  benefits 
are  diose  wno  (1)  were  former  spouses 
as  of  FebiwiTy  14, 19B1,  (2)  were  mairied 
for  at  least  18  years  to  an  ea^hiyee,  and 
(3)  were  married  fsr  at  leest  five  years 
during  which  %m  enploiFee  was  a 
parttoqiaat  in  tke  Foreign  Service 
retiraaHnl  system.  (Marnage  to  an 
employee  during  a  period  of  service 
ander  a  Foreign  Service  an>ointment 
which  did  not  confer  participation  in  the 
Foreign  Service  retireinent  system  will 
not  count  towards  meeting  this  last 
requiremeatl 

In  addition,  any  former  spoose  who 
remarries  or  remarried  before  reaching 
the  age  S5  is  disqaaiified  from  access  to 
these  benefits. 

A  qualifying  former  spouse  may 
receive  a  retirement  annuity  between 


the  fime  tfie  employee  retires  and  his  or 
her  death  eqaal  to  one  half  of  the 
emphgree^  and  fais  or  her  deadi  equal  to 
one  ba3f  of  Die  employee's  annuity  if 
the^  maniage  lasted  tfaroogbout  the 
employee's  government  service.  If  the 
marriage  did  not  span  that  entire  period, 
the  former  spouse  receives  a  pro  rata 
share  of  one  half  of  the  amount  received 
by  the  employee.  The  pro  rata  share  in 
determined  by  the  length  of  marriage 
over  the  years  of  creditable  service  used 
to  determine  the  annuity.  Surviving 
former  spouses  may  receive  55%  of  the 
full  annuity  to  widdi  die  enqdoyee  was 
entitled. 

The  annuities  paid  to  former  spouses 
do  not  reduce  the  amount  received  by 
the  employee  or  effete  the  survivor  or 
potential  survivor  benefit  to  a  current 
spouse.  Anniuties  become  payable  as  (^ 
December  22, 1987  or  upon  the 
retirement  of  the  employee  whichever  is. 
later,  and  will  be  adjusted  for  inflation 
under  the  same  rules  as  apply  for  retired 
employees. 

The  regulations  also  set  forth 
procedures  ander  adridi  farmer  spouses 
may  apply  for  beneits  with  the 
Department  of  State. 

Ust  of  Sol^ects  In  22  <TR  Part  20 

Retirement.  Pensions,  Foreign  sernoe. 

For  reasons  set  out  in  the  preamble,  it 
is  proposed  that  22  CFR  Part  20  be 
added  as  follows; 


POR  CERTAIN 


PART 

FORMER  SPOUSES 


20.1  Definitions. 

202  Funding. 

2a3  Qualificrtfl 

20.4  Retirement  benefits. 

20.5  Survivor  benefits. 
20.8  COLA. 

20.7  Waiver. 

20.8  Effect  oa  otter  benefits. 

20.9  ApplioaMaa  pracadare. 
Anthority:  22  U-SjC.  3901  et  teg. 

S2ai    Definitions. 

As  used  in  diis  part,  imless  odierwise 
specified,  the  following  have  the 
meaning  indicated: 

"COLA"  means  cost-of-hving 
adfustment  in  annnity. 

"Creditable  service"  or  "service" 
means  enaployraent  or  other  periods  that 
are  counted  ander  sections  818, 817.  or 
854  in  detennining  retirement  benefits. 

"Disability  annuitant"  means* 
participait  in  FSHIS  or  FS%  entiHed  to 
a  disability  anoaitir  ander  se^ion  808  of 
the  Act  or  subdiapter  V,  Chapter  84, 
Tide  5  U.S.  Code,  and  a 


"Disability  aimuity"  means  a  Foreign 
Service  annuity  computed  under  those 
sections. 

"FSRDS"  means  Uie  Foreign  Service 
Retirement  and  Disability  System 
established  by  Subchapter  L  Chapter  8, 
of  the  Act 

"FSPS"  means  the  Foreign  Service 
Pension  System  estabHshed  by 
subchapter  U,  chapter  8,  of  the  Act. 

"Former  spouse"  means  a  former  wife 
or  husband  of  a  participant  or  former 
participant  who  was  married  to  such 
participant  for  not  less  than  10  years 
during  service  of  the  participant  which 
is  creditable  under  chapter  8  of  the  Act 
with  at  least  5  years  occurring  while  die 
participant  was  a  member  of  the  Foreign 
Service. 

"Full  annuity"  equals  the  annuity  the 
former  participant  would  be  eligible  to 
receive  except  for  deductions  made  to 
provide  survivor  benefits  or  because  of 
payment  of  a  portion  of  the  annuity  to 
others. 

"Participant"  means  a  person  who 
contributes  to  the  Fund  identified  in 
§  20.2.  Such  person  may  participate  in 
eidier  FSRDS  or  FSPS. 

"Principal"  means  a  participant  or 
former  participant  whose  service  forms 
the  basis  for  a  benefit  for  a  former 
spouse  under  this  part. 

"Pro  rata  share",  in  the  case  of  a 
former  spouse  of  a  participant  or  former 
participant,  means  the  percentage 
obtained  by  dividing  the  number  of 
months  during  which  the  former  spouse 
was  married  to  the  participant  during 
the  creditable  service  of  the  participant 
by  the  total  number  of  months  of  such 
creditable  service.  In  the  total  period 
130  days  constitutes  a  month  and  any 
period  of  less  than  30  days  is  not 
counted.  When  making  this  calculation 
for  a  former  spouse  married  to  a 
participant  during  a  period  the 
participant  earned  extra  service  credit 
under  section  817  of  the  Act.  the  number 
of  months  of  such  extra  service  credit 
earned  during  that  period  of  the 
marriage  shall  be  added  to  the  total 
number  of  months  of  the  marriage. 

520.2  Fundins. 

Benefits  under  this  part  are  paid  from 
the  Fund  maintained  by  the  Secretary  of 
the  Treasury  pursuant  to  section  802  of 
the  Act  but  are  not  authorized  to  be  paid 
except  to  the  extent  provided  therefor. 
Appropriations  for  such  Fund  are 
authorized  by  section  821  (a)  of  the  Act 

520.3  Qualifications. 

To  be  eligible  for  retirement  or 
survivor  benefits  under  this  part  a 
former  spouse  must — 

(a)  Have  been  a  former  spouse  on 
February  14, 1981; 


(b)  After  becoming  a  former  spouse, 
not  have  remarried  before  attaining  age 
55; 

(c)  In  the  case  of  any  retirement 
benefit  under  S  20.5,  elect  diis  benefit 
instead  of  any  survivor  annuity  for 
which  the  former  spouse  may 
simultaneously  be  eligible  under  this  or 
another  retirement  system  for 
Government  employees;  and 

(d)  Submit  an  application  to  the 
Department  of  State  by  June  22, 1990  in 
accordance  with  5  20.9  unless  that  date 
is  extended  as  authorized  by  that 
section.  The  deadline  for  submission  of 
an  application  for  survivor  benefits 
under  §  20.5  will  be  deemed  to  have 
been  met  if  the  former  spouse  submits 
an  application  for  retirement  benefits 
within  the  deadline. 

$20.4    ReUrsment benefits. 

(a)  Type  of  benefits.  (1)  A  former 
spouse  who  meets  the  qualification 
requirements  of  S  20.3  is  entitied  to  a 
share  of  any  Foreign  Service  aimuity 
(other  than  a  disability  annuity)  or  any 
supplemental  annuity  computed  tmder 
section  80e(a),  823  or  824  of  the  Act  to 
which  the  principal  is  entitled  under 
FSRDS  and  to  any  Foreign  Service 
annuity  (other  than  a  disability  annuity) 
or  annidty  supplement  computed  under 
sectin  824  or  825  of  die  Act  of  5  U.S.C. 
8415  to  which  the  principal  is  entitled 
under  FSPS. 

(2)  A  former  spouse  of  a  disability 
annuitant  is  entitled  to  a  share  of 
benefits  to  Which  the  annuitant  would 
qualify  under  paragraph  (a)  he  or  she 
not  been  disabled  based  on  the  actual 
age  and  service  of  the  annuitant 

(b)  Share.  The  share  of  a  participant's 
benefits  to  which  a  qualified  former 
spouse  is  entitied  is — 

(1)  50  percent  of  the  benefits 
described  in  §  20.4(a]  if  the  former 
spouse  was  married  to  the  participant 
throughout  the  letter's  creditable 
service;  or 

(2)  A  pro  rata  share  of  60  percent  of 
such  benefits  if  the  former  spouse  was 
not  married  to  the  participant 
throughout  such  creditable  service. 

(c)  Reduction  of  benefits.  If  retirement 
benefits  of  a  principal  are  reduced 
because  of  reemployment  attainment  of 
eligibility  for  Social  Security  benefits  or 
for  any  other  reason,  the  amount  of  the 
share  payable  to  a  former  spouse  is 
correspondingly  reduced  during  the 
period  of  the  reduction. 

(d)  Commencement,  termination  and 
suspension.  (1)  Entidement  to  retirement 
benefits  under  this  section  (except  for  a 
former  spouse  of  a  disability  annuitant) 
shall  commence  on  the  latter  of — 


(!)  The  day  the  principal  becomes 
entitled  to  benefits  described  in 
S  20.4(a):  or 

(ii)  December  22, 1987. 

(2)  Entidement  to  retirement  benefits 
under  this  section  for  a  former  spouse  of 
a  disability  annuitant  shall  commence 
on  the  latter  of — 

(i)  The  date  the  principal  would 
qualify  for  benefits  (other  than  a 
disability  annuity)  described  in  9  20.4(a) 
the  basis  of  the  principal's  actual  age 
and  service; 

(ii)  The  date  the  disability  annuity 
begins;  or 

(iii)  December  22, 1987. 

(3)  Entidement  to  retirement  benefits 
under  this  section  shall  terminate  or  be 
suspended  on  the  earlier  of — 

(i)  Last  day  of  the  month  before  the 
former  spouse  dies  or  remarries  before 
attaining  age  55; 

(ii)  Date  benefits  of  the  principal 
terminate  or  are  suspended  because  of 
death,  recall,  reemployment,  recovery 
fiom  disability  or  for  any  other  reason. 

(4)  Entidement  to  benefits  under  this 
section  shall  be  resumed  for  a  former 
spouse,  following  their  suspension,  on 
the  date  they  are  resumed  for  the 
principal. 

S20.5    Survivor  benefits. 

(a)  Type  of  benefits.  A  former  spouse 
who  meets  the  eligibility  requirements  of 
S  20.3  is  entided  to  survivor  benefits 
equal  to  one  of  the  following;  whichever 
is  applicable: 

(1)  65  percent  of  the  full  annuity  to 
which  the  principal  was  entided  on  the 
commencement  or  recomputation  date 
of  the  annuity  in  the  case  of  a  principal 
who  dies  while  in  receipt  of  a  Foreign 
Service  annuity  computed  under  section 
806,  808,  823,  824,  or  865  of  the  Act  of  6 
U.S.C.  8415; 

(2)  55  percent  of  the  annuity  to  which 
the  principal  was  entided  at  death  in  the 
case  of  a  principal  who  dies  while  in 
receipt  of  a  Foreign  Service  annuity 
computed  under  5  U.S.C.  8452; 

(3)  55  percent  of  the  full  annuity  to 
which  the  principal  would  have  been 
entided  if  he  or  she  retired  (or  returned 
to  retirement  status]  on  the  date  of 
death  computed — depending  on  the 
provision  that  would  be  used  to  compute 
an  annuity  for  a  surviving  spouse  of  the 
principal— under  section  806(a),  823, 824, 
or  855(b)  of  die  Act  of  5  U.S.C.  8415  and 
using  the  actual  service  of  the  principal, 
in  the  case  of  a  principal  who  dies  while 
in  active  service,  including  service  on 
recall  or  reemployment  while  annuity  is 
suspended  or  reduced;  or, 

(4)  55  percent  of  the  full  annuity 
computed  under  5  U.S.C.  8413(b)  that  the 
principal  could  have  elected  to  receive 
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commencing  on  the  date  cS  death  or,  if 
later,  commencing  on  the  date  ttie 
principal  would  have  attained  die 
minimum  retiremeRt  age  described  )b  S 
U.S£.  snsOi],  in  the  case  of  a  principal 
while  eotil^  to  a  deferred  annuity 
under  S  US.C.  e«lS(b),  but  before 
commencement  of  diat  amndty.  A 
survivor  annuity  vider  this  paragrapli 
may  not  caomenoe  brfore  the  data  the 
principal  would  have  attained  the 
mininnai  rstireoraiit  age. 

(b)  Effect  of  Election  ofAJtemate 
Form  Anauitf.  If  a  principal  elects  an 
alternate  form  annuity  under  sectton  829 
of  the  Act  or  5  U.S.C  S420a.  survivor 
benefits  fior  a  fonaer  apouae  «Mler  tids 
section  shall,  oeverftelesa.  be  based  oa 
what  the  principal's  anauity  would  have 
been  had  the  piiaiiiial  not  withdraws 
retiresnat  ooatrbwtfoiis  in  a  lump  suaa. 

(c)  Reduction  Because  of  Receipt  of 
Other  Survivor  Bemefits.  If  a  former 
spoase  is  ia  receipt  of  a  survivor  amwily 
based  an  an  election  by  the  principal 
under  section  806(f)  or  2108  of  the  Act 
the  survivor  beasts  for  the  former 
spouse  under  this  section  shall  b« 
reduced  on  the  e&ective  date  by  the 
amount  of  such  elected  survivor  anauity. 

(d)  Commencement  and  Termination. 
Entitlement  to  survivor  beneHts  under 
this  section — 

(1)  ShallcoeuBeace  on  the  latter  of— 
(i)  The«U4e  die  principal  dies: 

(ii)  DeceorfKr  22, 1987;  and 

(2)  Shall  terminate  oB  the  last  d^  af 
the  month  before  the  former  apooac  dies 
or  reraamas  before  attaiaiag  age  5S. 

S20JB    COIA. 

(a)  Betifoneot  benefits.  A  retirement 
aimuity  pajmble  to  a  former  qwuse 
under  S  20.4  is  adjusted  for  cost-of-Bviog 
increases  under  aection  828  or  858  of  the 
Act  in  file  same  maimer  as  the  aanuity 
of  the  principal.  The  first  such  increase 
for  a  former  spouse  diall  be  prorated 
imder  the  applicable  aei^oa  in  the  same 
way  the  first  increase  for  the  principal  is 
adjusted,  irrespective  of  whedier  thie 
annuity  to  the  former  spouse 
commences  on  the  same  date  as  the 
annuity  to  the  prindpaL  M  the  b«iefit  of 
a  former  spouse  is  based  in  part  on  an 
annuity  supplement  payable  to  a 
principal  under  5  U.S.C  8421  which  is 
not  adfusted  by  COLA,  than  that  portion 
of  the  benefit  payable  to  a  former 
spouse  is  not  adjusted  by  COLA. 

(b)  Survivor  benefits.  (1)  Survivor 
annuities  payable  to  a  former  spouse  are 
adjusted  for  COLA  nader  section  828  or 
858  of  the  Act  in  Qie  same  manner  as 
aimuities  are  or  would  be  adjusted  for 
other  survivors  of  the  principal. 

(2)  A  snrvivor  annuity  payable  to  a 


former  spoose  nnder  section  Z0.51(a) 
shall  be  increased  from  its  commendng 
date  pursuant  to  paragraph  (c](2]  of 
section  8Z8  of  Ae  Act  or  8462  of  title  5, 
U.S.  Oode.  by  all  OOLA  received  by  ttie 
principd  at  deatii,  irrespective  of  Ihe 
date  of  death  and  hi  instances  where 
deaA  oocuRcd  prior  to  Decwmier  22. 
1987,  by  all  OOLA  thai  woaM  have  been 
paid  to  a  survivor  amoitaiit  from  die 
date  of  dMth  ami  DwseirtNr  22. 1987. 

(3|  Ike  fiat  iMBBOM)  to  wUch  a 
fonnar  ap— ■  bwwi  ■  entitled  wkosc 
annuity  is  oanpniad  nnder  f  80LS(a)(l9 
shall  bo  pao^nled  vonaant  to  S  U.S.C 
8462(c)f^ 

(3)  Ike  first  iaaaase  to  which  a 
fonnanpanae  bacaoaa  entitled  whoae 
annuity  ia  oanpotad  nader  i  aaS(aXS) 
or  (4)  shall  be  pro-rated  pmsaant  to 
paragraph  (c)(1)  of  section  826  of  the  Act 
or  8462  of  Title  5.  U.S.  Code. 


(20.7 

A  fonaer  sponeeeatidad  to  an  annuity 
under  diis  part  may  decide  to  decline  aQ 
or  any  part  of  dto  aaauity  for  personal 
reaaoos.  An  aaaaity  wniver  shall  be  in 
writing aadaant  to  the  Retire»ant 
Divisian  (PEKySR/RET),  Depntment  of 
State,  Warinngtea.  DC  205a  A  waiver 
may  be  revoked  in  writiqg  at  aiqr  time. 
Payment  of  the  anmnty  waived  prior  to 
receipt  by  the  Retiremeat  Divisiaa  of  (he 
revooalien  mqr  not  be  made. 

S  20.8    Effect  on  otiier  benetta. 

Payment  to  a  former  spouse  under  diis 
part  shall  not  impair,  reduce,  or 
otherwise  affect  benefits  paid  under  die 
Act  to  the  principal  or  other  persons. 


S20.9 
(a)  StaAamasbn  vf  AppUoatiam.  To  be 

eligible  lor  tathemunt  or  snrvivar 
benefits  under  this  pert,  a  former  apouae 
must  submit  a  properly  executed  and 
completed  applicatiaa  to  the 
DepartnHlflf  SlOleby  {one  22. 1908  or, 
if  an  exceptian  b  made  for  compeding 
cause  to  this  deadline,  within  60  days 
followiag  die  date  of  the  letter  bom  the 
Departaaeat  tiaaamttting  the  aj^licalicm 
to  the  former  lyoasa.  The  application 
must  be  delivered  or  mailed  to  the 
Retirement  Divisian  (FBl/ERyRBT). 
Room  1251,  Deparhnent  of  State. 
Washington.  DC  2052a 

\}oiiBtiqueatferAppiication.  The 
Department  of  State  has  attempted  to 
mail  applications  to  aQ  foono'  spouses 
of  whom  it  is  aware  that  it  believes  may 
be  eligible  for  benefite  under  diis  part 
Any  eligible  formw  spouse  who  does 
not  have  an  api^cation  at  the  time  dds 
part  Is  pubBshed  in  the  Fadaml  Re^alar 
must  communicate  widi  the  Department 


as  soon  as  possible  and  reqnest  an 
application.  Request  may  be  in  person 
or  by  mail  to  the  address  in  S  2a0(a)  or 
by  telephoning  die  ReOrement  Division 
on  area  code  202-647-8315.  A  request  by 
letter  must  indude  the  typed  or  printed 
full  name  and  rairrent  address  of  the 
former  spouse.  It  shaD  also  give  the 
dates  of  marriage  and  divorce  or 
annnlmfnt  that  esteblish  eli^bility  and 
fufly  idenfi^  the  Foreign  Service 
employee  or  fonner  emi>loyee  in 
question  and  stete  the  agency  of  cunrent 
or  last  eo^ployaient 

[d  PaymaatofSeaefits  Delayed. 
Payment  of  benefite  cannot  be  made  to  a 
former  apouae  until  the  application  for 
benefite  is  approved  by  the  Retirement 
Division  of  the  Department  UpoB  sach 
apiHOV^  benefite  nrill  be  paid  to  an 
eligiUe  fonnar  apouae  retroactively,  if 
necessary,  back  to  the  commencing  date 
determined  under  this  part 
(jWMga  8.  Vast 

DirectarGmHmtdofOteFare^SBrriceaad 
Director  of  Fanoimai. 
May  ta.  IMS. 

(FR  Doc.  88-13127  Filed  ft4-88;  8:«S  am] 
I  cooc  4no-is-a 
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Stat*  «aiiM  Casually  Raporflng; 
AcddMil  Rnport  ThrMhoMs 

AQCNCV:  Coast  Guard.  DOT. 

action:  Notice  of  extenrion  of  comment 
period. 


I A  notice  of  proposed 
rulemaking  f53  FR  13417]  poUished 
April  25. 1988,  proposed  raising  die 
reporting  requirement  threshold  to  $400 
in  Parte  173  and  174  of  Tide  33.  Code  of 
Federal  Regulations.  Public  commente 
wereinvitedby  June  24. 198&  Ibe  Coast 
Guard  has  decided  to  extend  the 
commenl  period  by  30  days  to  allow 
wider  distribution  of  die  notice  through 
boating  publications  and  provide  more 
time  for  pdhUc  mmment 

OATK  Commente  must  be  received  on  or 
before  July  25, 1968. 

Aoomtscs:  Commente  shoidd  be 
submitted  to  Commandant  (G-LRA-Z), 
[GCD  82-015],  U.S.  Coast  Guard. 


Waahiagton.  DC  30SB»-oaoi.  Commente 
may  be  delivered  to  and  will  be 
available  for  examination  and  copying 
at  the  Marine  Safety  Council  (G-LRA-2), 
Room  21ia  US.  Coast  Guard 
Headinpvtera,  2100  Second  Street  SW... 
WashingtonJ)C  20593^4)001.  between  9 
a.m^and  3  p.ni4.  Monday  through  Friday, 
except  holidays. 


Carfton  Peny.  Office  of  Navigatfiur 
Safety  and  Waterway  Services  (202) 
267-0979. 

StiPPtEMENTARV  INFOMMTWN: 
Interested  persons  are  invited  to  submit 
written  viewa,  data  or  argnmante  on-- 
these  proposed  .rules.  Penons  submittng 
comments  should  include  their  names 
and  addresses,  idaitify  this  Notice 
(CGD  82-016)  and  give  the  reasons  for 
the  comment  Persons  desiring 
acknowledgement  that  their  coaunente 
have  been  received  should  include  a 
stamped,  self-addressed  postcard  or 
envelope.  All  commente  received  by  the 
expiration  of  the  comment  period  wfll  be 
considered  before  final  action  is  taken 
on  this  proposal.  No  public  hearing  has 
been  scfaechiled,  but  one  may  be  held  at 
a  time  and  place  to  be  set  in  a  later 
notice  in  die  Fedmal  Regialer,  if 
requested  by  persons  raising  a  genuine 
issue  and  it  is  detomined  that  the 
rulemaking  will  benefit  fiom  oral 
presentations.. 

Tlie  notice  of. iKoposed  rulemaking 
pobUshed  on  April  25. 1988.  provided 
that  public  comments  should  be 
received  by  June  24, 1988.  The  proposed 
rulemaidng  would  raise  the  threshold-for 
reporting  vessel  accidente,  involving 
only  property  damage,  to  $400  from  die 
current  $200.  The  rulemaking  uses  an 
indexing  formula  baaed  on  the  Grosff 
National  Product  (GNP)  deflator  figures. 
This  indexing,  formula  would  be  applied 
to  the  reporting  threshold  annually  to 
determine-when  it  needed  to  be  raised. 
The  NPRM  also  asked  questfons  about 
raising  die  threshold  to  a  level  higher 
than-$40(^  using  types  of  damage  instead 
of  dollar  amounts;  uses  made  of 
property  damage  statistics;  impacts  of 
receiving  less  information/data  if  the 
reporting  direshold  is  raiaed  above  $400; 
and  what  measures  could  be  taken  to 
improve  boater  compliance  with 
accident  reporting  requiremente. 

Dated:  June  3. 19881 
Martin  H.  DanieU. 

Rear  Admiral,  US.  Coat  Guerd^Chief.  Office 
of  Navigation  Safety  and  "Waterway  Services. 
(PR  Doc.  88-13028  Filed  6-9-88;  8:45  am] 
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Bureau  of  Ractonatlorr 

43  CFR  Part  438 

Aonaga  Lknilatioii  Ruiaa  and' 


AOENCv:  Bureau  of  Redamattont 
Interior. 

ACTION:  ftopoaeik  rule. 


:  Hie  pioposedrelha  revise  die 
existing  mles  for  administraUoa  of  the 
ReclamationReform  Act  of  1982  (RRA): 
The  rules  are  being  revised  to 
incorporate  several  amendmente  to  the 
RRA  that  are  contained  in  the  Omnibus 
Budget  ReconciliaHon  Act  of  1987  (1987 
Budget  Act),  which  was  enacted  on 
December  22. 1987:  The  amendmente 
address  audite  for  compliance  with 
Reclamation  law,  waterrates  for  land 
held  under  extended  recordable 
contracts,  undarpayraente  for  irrigation 
water  deliveries  to  landholdinga.  and 
treatment  of  revocable  truste. 
DATES:  Writteacommentson  the 
proposed  mles  most  be  submitted  on  or 
before  joly  11,  ie8&  Hie  Bureau  will 
also  conduct  public  hearings  on  June  20, 
22.  and  24, 1988,  to  receive  oral 
testimony  on  the  proposed  rules.  Details 
about  the  hearings^  such  as  dates,  times, 
locations,  can  be  fowid  below  in  die 
section  entided  "Sapplementary 
Information."  Written  comments  and 
testimonies  received  at  die  hearings  witi 
be  considered  when  die  final  version  of 
the  prcqiosed  rules  are  being  prepared. 
Aomesses:  Written  comments  on  the 
proposed  rules  must  be  submitted  to 
Terry  Lynott  Assistant  Commissioner- 
Resources  Management;  Bureau  of 
Reclamation;  Denver  Office.  Code  D- 
115;  P.O.  Box  25007;  Denver.  CO  80225. 
FOR  FURTHEH  INFOmiAnOM-CONIACT: 

James  R.  Handlon;itelepbona(202).343- 
5204. 

SUPPLnMNTARV  INFORMATION: 

Background 

The  RRA,  tide  II.  Pub.  L.  97-293  (96 
Stat  1283),  was  signed  into  law  by 
President  Reagan  on  October  12, 1982. 
The  Act  modernized. Reclamation  law. 
Final  rules  and/cegnlations  implementing 
the  RRA  were  pufaJisbed  in  the  Federal 
Register  on  Decembar  6, 1983.  Those 
rules  were  revised  onA^iril  13, 1987, 
primarily  to  addproviaions  for 
implementing  section  203(b).  of  the  Act 
That  aection  mandated  diat  after  April 
12. 1887.  parties  remaifliiig  subject  to 
prior  law  must  pay  the  fnll-eost  rate  for 
irrigation  water  delivoed  to  land  leased 
in  a  landholding  in  excess  of  160  acres. 


On  Octdier  26, 1967,  die  rules  were 
again  revised.  The  purpose  of  this 
revision  was  to  eliminate  "gifted  land" 
as  a  type  of  land  transaction  subject  to 
the  involuntary  acquisition  provisians  of 
the  rules. 

Proposed  Revisions 

The  Bureau  is  now  proposing  to  revise 
the  rules  to  incorporate  provisions 
imDlementing  the  aew  RRA  amendmente 
contained  in  the  19B7  Budget  Act. 

Audits — ^The  first  amendment  section 
224(jg)  mandates  die  Secretary  of  Uie 
Interior  to  conduct  a  thorough  audit  of 
compliance  with  Reclamation  law  by 
individuals  and  legal  entities.  The 
amendment  requires  the  Secretary,  at  a 
minimum,  to  complete  audits  of 
lendholdingsand  operations  exceeding 
980  acres  within  3  years.  Chiring  each  of 
these  3  years,  die  Secretary  is  also 
required  to  submit  a  report  to  Congress 
summarizing  audit  findings  and  actions 
that  have  been  taken  to  correct 
instances  of  noncompliencx. 

The  Bureau  has  iiritiated  its  audit 
efforts.  However,  since  this  amrodnient 
{daces  no  new  requiremente  on 
landholders  themselves,  the  Bureau 
proposes  not  to  add  any  additional  audit 
langu£|ge  to  the  rules,  llie  existing 
provision.  §  426.10(i},  addresses  audite 
and  provides  landholders  wiUi  sufficient 
information  regarding  this  topic. 
However,  in  order  to  ensure  that  the 
Secretary  has  the  information  necessary 
to  perform  Uie  required  audits,  the 
Bureau  proposes  to  revise  the  language 
in  S  42&10(a)  to  clarify  diat  districts, 
prior  law  and  new  law  recipients,  and 
persons  operating  irrigation  land  under 
management  arrangements  or  consulting 
agreemente  must  provide  information 
and  records  upon  request  by  the 
Secretary. 

Extended  recordable  contracts — The 
second  amendment,  section  224(h), 
clarifries  that  the  provisions  of  section 
2D5(c)  of  die  RRA  are  appllcablie  to  all 
recordable  contracts  entered  into  prior 
to  October  12. 1982.  Basically,  section 
205(c)  requires  that  the  full-cost  rate 
most  be  paid  for  water  deliveries  to  land 
held  under  an  extended  recordable 
contract.  Prior  to  the  amendment,  this 
provision  appHed  only  to  landholders 
subject  to  the  discretionary  provisions 
(sections  203  through  208)  of  the  RRA> 
Prior  law  recipients  were  permitted  to 
receive  irrigation  water  at  the  contract 
rate  for  the  entire  length  of  the  extended 
recordable  contract 

Hieseniies  propose  to  revise 
fi  426.11(i)(4)  of  die  rules  so  diat  both 
prior  law  recipieute  and  recipients 
subject  to  the  discretionary  provisions 
are  required  to  pay  the  full-coat  rate  for 
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land  under  extended  recordable 
contract  In  accordance  with  the  1987 
amendment,  the  rules  provide  that  the 
full-cost  rate  for  prior  law  recipients 
became  effective  on  December  23, 19B7, 
and  is  not  retroactive  to  water  delivered 
prior  to  that  date. 

Currently,  the  rules  provide  that  the 
interest  rate  in  determining  the 
appropriate  full-cost  water  rate  for 
deliveries  to  land  under  an  extended 
recordable  contract  is  in  section  202(3) 
of  the  RRA  and  in  S  426.7(f)(1)  of  the 
current  rules.  The  Department  of  the 
Interior  (Department)  has  determined 
that  this  interest  rate  would  also  apply 
to  prior  law  recipients  who  come  under 
the  provisions  of  section  205(c)  by  virtue 
of  section  224(h).  Therefore,  the  Bureau 
proposes  to  revise  9  426.7(f)  of  the  rules 
to  reflect  the  fact  that  the  full-cost 
interest  rates  applying  to  a  prior  law 
recipient  with  leased  land  is  different 
from  the  interest  rate  applying  to  land 
held  by  a  prior  law  recipient  under 
extended  recordable  contract. 

Underpayments — We  propose  to  add 
a  new  section  to  the  rules  to  incorporate 
the  third  RRA  amendment,  section 
224(i).  This  amendment  provides  that 
when  the  Secretary  finds  that  any 
individual  or  legal  entity  has  not  paid 
the  required  amount  for  irrigation  water 
delivered  to  a  landholding.  he  shall 
collect  the  amount  of  any  underpayment 
with  interest  accruing  from  the  day  the 
required  payment  was  due  until  paid. 
This  requirement  of  law  is  reflected  in 
S  426.23  of  the  proposed  rules.  The 
"Severability"  provision,  which  is 
designated  as  section  428.23  in  the 
existing  rules,  has  been  redesignated  as 
section  426.24  in  the  proposed  rule. 

Revocable  trusts — ^The  last  of  the  RRA 
amendments  revises  the  trust  section  of 
the  RRA.  section  214,  by  adding  a 
subsection  providing  that  land  in  a 
revocable  trust  will  be  attributed  to  the 
grantor  if  (1)  the  trust  is  revocable  at  the 
discretion  of  the  grantor  or  the  trust 
revokes  or  terminates  by  its  terms  once 
a  specific  time  period  has  expired  and 
(2)  revocation  or  termuiation  results  in 
title  to  the  land  reverting  either  directly 
or  indirectly  to  the  grantor.  The  Bureau 
proposes  to  revise  §  S  426.6(b)(4)  and 
(d)(6)  of  the  current  rules  to  incorporate 
this  amendment. 

Executiva  Order  12291  | 

The  Department  of  the  Interior  has 
determined  that  the  proposed  rules  do 
not  constitute  a  major  rule  under 
Executive  Order  12291;  therefore,  a 
Regulatory  Impact  Analysis  is  not 
required  and  has  not  been  prepared. 


National  EnvinHunental  Ptdky  Act 

A  draft  PONSI  (finding  of  do 
significant  impact)  and  a  draft 
supplement  to  the  April  1967 
environmental  assessment,  which 
address  the  environmental  impacts  of 
the  proposed  rules,  have  been  prepared 
and  are  available  for  public  review. 
Copies  of  these  dociunents  may  be 
obtained  upon  request  from  the  Bureau 
offices  located  in  Boise.  Idaho; 
Sacramento,  California;  Boulder  City, 
Nevada;  Salt  Lake  City.  Utah:  Billings. 
Montana;  and  Washington.  DC. 
Comments  on  the  PONSI  and  the 
supplement  to  the  1987  environmental 
assessment  may  be  incorporated  with 
comments  on  the  proposed  rules. 

Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  this  rule  have 
been  approved  by  the  Office  of 
Management  and  Budget  as  is  required 
by  44  U.S.C.  3501  et  seq.  and  assigned 
clearance  numbers  1006-0005  and  1006- 
0006. 

Small  Entity  Flexibility  Andysis 

The  proposed  rules  will  not  have  a 
significant  economic  effect  on  a 
substantial  nimiber  of  small  entities. 
Only  a  small  number  of  landholders 
farming  land  irrigated  by  Reclamation 
projects  westwide  will  be  affected  by 
any  provision  of  section  5302  of  the  1967 
Budget  Act.  Two  of  these  provisions,  the 
audit  and  underpayment  provisions,  are 
expected  to  result  in  little  or  no 
economic  effect  on  landholders.  The 
other  two  provisions,  which  address 
revocable  trusts  and  extended 
recordable  contracts,  may  impact  a 
small  number  of  landholders.  However, 
such  landholders  will  be  able  to  mitigate 
the  potential  impacts  by  altering  their 
trust  agreements  or,  in  the  case  of 
extended  recordable  contracts,  by 
becoming  subject  to  the  discretionary 
provisions  or  selling  the  recordable 
contract  land  before  the  extended 
contract  period  actually  matures. 

Hearings 

Three  public  hearings  will  be  held  to 
receive  oral  testimony  on  the  proposed 
rules.  All  hearings  will  begin  at  10  a.m. 
and  will  continue  until  all  testimony  has 
been  heard.  Oral  statements  will  be 
limited  to  10  minutes.  Speakers  will  not 
be  permitted  to  trade  their  time  to 
obtain  a  longer  oral  presentation: 
however,  the  hearings  officer  may  allow 
any  person  additional  time  after  all 
other  comments  have  been  heard.  Any 
scheduled  speaker  not  present  when 
called  will  lose  his  or  her  privilege  in  the 
scheduled  order,  but  will  be  recalled 


after  all  the  scheduled  speakers  have 
been  heard.  Speaker  requests  will  l>e 
scheduled  up  to  2  working  days 
preceding  the  hearings  and  any 
subsequent  requests  will  be  handled  on 
a  first-come-fint-served  basis  following 
the  scheduled  presentations. 

Hearings  will  be  held  on  the  dates  and 
at  the  locations  shown  below. 
Individuals  or  organizations  wishing  to 
speak  at  the  hearings  should  contact  the 
office  listed  after  each  hearing  location: 

San  FrandsGO  Hearing 

Date:  June  20, 1988 

Location:  San  Francisco.  California. 
Sheraton  Inn,  1177  Airport  Boulevard. 
Burlingame.  California 

Contact  Regional  Director.  Mid-Pacific 
Region,  Bureau  of  Reclamation.  2800 
Cottage  Way.  Sacramento,  California 
95825,  Telephone:  (916)  978-^033 

Denver  Hearing 

Date:  June  22, 1988 

Location:  Stouffer  Concourse  Hotel  3801 
Quebec  Street.  Ballroom  C  Denver. 
Colorado 

Contact  Bureau  of  Reclamation,  Denver 
Office,  Division  of  Water  and  Land 
Technical  Services,  Attention:  Code 
D-400.  Box  25007.  Denver.  Colorado 
80225,  Telephone:  (303)  236-8065 

Washington.  DC  Hearing 

Date:  June  24. 1988 

Location:  Departmmt  of  the  Interior. 

Main  Interior  Building.  Room  7000B. 

18th  and  C  Streets  NW..  Washington. 

DC 
Contact  Commissioner,  Bureau  of 

Reclamation,  Attention:  Code  400, 

18th  and  C  Streets  NW.,  Washington. 

DC  20240,  Telephone:  (202)  343-^204 

or  5104 

List  of  Subjects  in  43  CFR  Part  426 

Irrigation.  Reclamation.  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  stated  in  the 
preamble,  it  is  proposed  to  amend  Title 
43,  Chapter  I,  of  the  Code  of  Federal 
Regulations  by  amending  Part  426  to 
read  as  set  forth  below. 

Dated:  May  26, 1988. 
C  Dale  Duvall. 
Commissioner,  Bureau  of  Reclamation. 

PART  426— RULES  AND 
REGULATIONS  FOR  PROJECTS 
GOVERNED  BY  FEDERAL 
RECLAMATKMI  LAW 

1.  The  authority  citation  for  Part  428  is 
revised  to  read  as  follows: 

Authority,  Administrative  Procedure  Act 
eo  Stat.  237. 5  U.S.C  S52:  the  Reclamation 
Reform  Act  of  1962.  Pub.  L  97-293.  title  D.  96 


Stat  \a»&i  M  ameadad  by  th»  Omnibua 
Budget  RaoendUatioa  Act  of  1IM7.  Pub.  L 
100-203;  and  ifae  Redamatioa  Act  o{  1902.  as 
amended  aad  sapplcmented  32  Stat.  38&  (43 
U.S.C  371  et  saq.); 

2.  Section  428:6  is  amended  by 
revising  paragraphs  (b)(4)  and  (d)(6)  to 
read  as  follows: 


f49Mu» 
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(4]Tru8ts. 

(i)  An  individual  or  corporate  trustee 
holding,  land  in  a  fiduciary  capacity  ia 
not  subject  to  the  ownership  or  (Bioing 
limilBtiaaa  iagoaedbirtitle  II  nor  Ihe 
ownenfaiprpBiMiiMia  of  prior  law-  for 
lanAlHl<l:ia>lbircapacityt  piovided,  tfaer 
tnirtapcenent  is  in  wfittag  and  ie- 
approved  by  the  Secretary,  identifrea  the 
beneficiaries,  describee  tfie  intereste  of 
the  beneficiaries  and  in  the  case  of 
revocable  trusts,  the  trust  agreement 
also  identifies  the  grantor(s)  of  aU  lands 
held  in  the  trust,  identifies  the  person(s) 
or  entity  (entities)  who  may  revoke  the 
trust  and  to  wiwra  title  to  Uie  lands  held 
in  thetnnt  will  be  conveyed  iqion  the 
revocation  of  the  trast  T^e  Secretary 
shall  be  notified  ef  any  aiuitges  iii  tlw 
above  ctmdiHbns. 

(iiyin-the-caerofitievumMetttwt^ 
and^revocafHe' trusts  utBer  tban  those 
described  in  (bj0](fiil.of  this  section,  the 
lands  held  in  the  tnnt  wiH  be  attributed 
to  the  beneficiary,  or  beneficiariee  af  the. 
trust  according,  to  the  interest  held  in  the 
trust  by  eeck  beneficiary.  The  el^le 
acreagaattribntable  to  to  each 
beneficiaryor  tMst  land  in  combination 
with  other  land  i&eetlyor  indirectly 
owned  by  suclr  beneficiary  shall  not 
exceed  that  beneficiary's  ownership 
entitlement  unless  the  land  is  either 
under  recordable  contract  or  was 
acquired  and  is  eligibla  under  tha 
involuntary  acquisitiar  ptDee■•^ 
provided  in  f  4a8^4t 

(iii)  br  the  eaeerof  nvoeaiife.  ItaBts^ 
whidi  may  be  revoked  af  ArtUeeretion 
of  the  grantor(s)  olthe  I&nds  held  in  the 
trust  and  such  revocatiaircesuUs  i»title 
to  the  trust  lands  reverting  to  the 
grantor(s)  either  directly  «r  indiKcUy.ot 
if  the  terms  of  the  trust  require  that  it  be 
revokedor  terminated  upon  tfte 
expiration  of  a  speeifiad  period  of  tfane 
and  such  revocation  or  tmninaticB 
results  in  tho  title  to  the  landa  held  in 
the  trust  reverting  either  direct^  or 
indfaeetly  to  the^antor(s).  the  lands 
held  in  Hiet  trust  wiU  be  attnboted  to  the 
grotforf^of  the  lands.  Therefore,  in  the 
case  of  sndi  revocable  truatei  the 
eligible:acraeae  attribulnfak  1o  endi 
grantor  tai  tniet  land  Jnoonbinatiott  widi 
otker  I«d  direetiy  or  indiieotty  owmed 
by  such^^anlor  shall  noTexeeed  dMt 


grantor's  ownerairip  entitl«neit  unless 
the  land  is  either  under  recordable 
contract  or  was  acquired  ondis  eligiUe 
under  the  involuntary  acquisitian 
process  provided  in  %  426.18.  Hawevee.  a 
revocable  trust  in  which  a^antor 
retains  the  power  to  change  the 
beneficiaries  or  to  modifythe  terms  of 
the  trust,  but  does  not  provide  thatrthe 
title  to  trust  property  v^  revert  to  the 
grantor  upon  revocation  or  termination 
shall  not  result  in  an  attribution  to  the 
grantor  of  the  trust  property. 

(iv)  If  the  attribution  of  trust  property 
described  in  (b)(4Kiii)  o£the  section 
results  in  the  grantor  of  such  property 
becoming  subject  to  the  payment  of  fiill 
cost  for  irrigation  waterdnilvaeditti' 
lands  within  his  landholding,  such  full 
cost  will  not  apply  to  the  grantor  if  the 
trust  agreement  was  revised  before 
April  20, 1988.  to  avoid  or  prechnle  the 
attribution  of  the  trust  property  to  the 
grantor.  If  such  a  trust  agreement  was 
not  so  revised  by  that  date,  the  grantor 
must  pay  fiill  cost  fbrinigation  water 
delivered  to  that  portion  of  the  grantor's 
landholding  that  exceeds  the  nan-full- 
cost  entitlement,  commencing  Decemiwr 
23. 1987.  until  such  trust  agreement  js  so 
revised 

(A)  llie  application  of  this  rule  may 
be  illustrated  by  the  following: 

Example  (T).  Banlc  X  is  the  trustee  ftrfive 
irrevocaUe  trusts,  aaob  of  which  has  more 
than  OH  bansficiaiy.  The  itre vocable  tnsts, 
contai&l  Jisa  980, 64a  Sea  and  400  aoaaa.. 
Kspectlvely.  The  land  in  thainevocabla. 
truata  it  in  districU  which  have  ameodad 
their  contracts  tb  conibnn  to  the 
discrettanary  proviiions  of  title  D.  Since  the 
ownership  mid  pricing  Ifanit&tlons  of  title  n 
do  not  ai^Jiy  to  Bank  X  as  trustee  for  the 
trusts  and~«l}  bensflciariea  who  are  qualified 
recipients  are  wMhio  thair  respective 
ownacahip  a^itiemants.  all  4vOeo  acres  in  the 
five  iiBavooaBle  trusts  are  aligibla  to  receive 
irrigatton  water  at  tha  oontract  rata. 
However,  if  a  beneficiary  owned  directly  or 
indirectly  other  irrigation  land  which,  when 
combined  with  his  beneficial  interest  in  the 
subject  iirevomble  trusts,  caused  him  to 
exceed  the  QOO-acre  ownership  limitation, 
either  that  Haneficiary  or  the  tmstee  would 
be  required  to  daaigBate  the  mnexcess  land 
for  which  irrigation  water  could  be  supplied, 
depending  upon  whether  the  land  to  be  so 
designated  is  directly  held  by  the  beneficiary 
or  the  trust 

Examplb  (2).  Fanner  X,  a  qualified 
recipieflit.  provides  in  his  wiO  for  the 
establishment  of  a  tniat  and  the  conveyance 
of  640  acres  of  hit  land  receiving  iirigation 
water  into  that  trust  for  hit  minor  chiU  upon 
hit  death.  Fanner  X  '***^a"°*tf  his  brother  as 
tnietea  of  that  taatamanta^  (irrevocable) 
trust  The  land  is  lasatad  in  a  (httrict  which 
has  ameodad  its  ootroct  to  ODBM  under  ttte 
discretionary  pwMriainna  of  titW  D.  Hie 
brother,  who  Is  designated  asttostaa  for  the 
trust  own*  an  acres  lathe  saoM- district 
which  racaivea  aa  inigatkm  water  supfilyv 


FamerX  dies,  and  the  testamentary  trust  he 
has  established  is  activated.  The  brathar.  as 
truateev  is  entitled  to  receive  irrigation  water 
for  the  land  in  trust  as  well  a  the  land  ha 
owns. 

Nota;^The  land  placed  in  the  testamentary 
trust  by  Farmer  X  istsnuMed  against  his 
ownership  entitlement  during  his  lifetime  as- 
long  as  the  land rematnedin  his  ownership. 

Examine  (3J.  Farmer  X.  a  qitalified 
recipient  owns  960  acres  eligibie  to  receive 
irrigation  water  in  a  district  subject  to  the 
provisions  of  title  II.  He  decides  to  place  180 
acres  of  his  Ihnd  in  an  irrevocable  trost  with 
his  daughter  as  the  life  tenant.  The  160  acres- 
of  trust  land  shall  be  attributed  to  the 
daughter's  entidement  if  she  is  independent 
If  she  is  dependent  tlte  160  acres  of  traat  Imd 
shall  be  attributed  to  FacmarX  or  ttt  th» 
person  upon  whom  she  is  dependent. 

Examfile  (4).  ABC  Corporation,  a  prior  law 
recipient,  establishes  a  revocable  trust  and" 
pieces  160  acres  of  land  receiving  irrigation 
water  in  the  trust  for  the  benefit  of  J.  Jones. 
Under  the  terms  of  the  revocable  trust  the 
trust  will  terminate  and  title  to  the  160  acres 
wriii  revert  back  to  ABC  Coiporation  in  10 
years.  All  160  acres  of  the  land  in  tmst  is 
attributed  to  the  corporation  with  all 
stockholders  attributed  an  indirect  interest  in 
proportion  to  their  percent  orstock  heM  in 
the  Corporation. 

ExampiffSf.  As  in  Example  (4)  above.  ABC 
Corporation  estabHshes  a  trust  for  tha  benefit 
of ).  Jones,  which  is  revocable  at  the 
discretion  of  ABC  Corporation,  the  trustor. 
But  Corporation  X.  a  fiiily  independent  legal 
entity.  i»thar  than  Corporation  ABC 
contributes  the  160  acres  to  the  trust  Qi  tiiis 
example,  the  160  acres  is  attributed  to  the 
beneficiary  of  the  trust  J.  Jones,  staoe  the 
criteria  for  attritnition  to  tlie  grantor 
(Corporatton  X)  have  not  been  awt  name^,. 
the  160  acns  wiif  revert  in  V)  years  tn  the 
trustor  (Guporatiea  ABC],  not  the  grantor, 
and  the  grantor  does  not  have  tha  powerlo 
revoke  the  trust 

Example  (6J.  Farmer  X.  a  qualified 
recipient  places  960  acres  of  land  receiving 
irrigation  water  in  a  trust  for  his  son.  The 
trust  agreement  provides  tljst  tJte  trust  shall 
expire  in  20  years,  and  awmentiip  of  the  trust 
land  shall  be  vested  in  Cocpontlen  T.  of 
which  Farmer  X  is  a  part  owner  with  5 
percent  intesett.  Because  tide  to  5  percent  of 
tlM  trust  land  will  revert  indirectly  to  Farmer 
Xoipon  termination  of  the  trust  46  acres  (960 
X  5  percent)  of  the  trust  land  is  attributed  to 
Farmer  X.  The  remaining  912  acres  of  trust 
land  is  attributable  to  the  benefictaries  of  the 
trust.  If  Fanner  X's  interest  in  Corporation  Y 
changes  during  the  tern  of  the  trust,  the 
amount  of  trust  land  attributed  to  Farmer  X 
will  change  accordingly. 

(6)  See  }  42B.6(b)(4). 

3.  Section  428.7  is  amended  by 
revising  paragraph  (f)  to  read  as  follows: 

S  426.7 
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(f)  Interest  rate  calculationa  for  full 
cost  In  determining  full  cost,  the  interest 
rates  to  be  used  will  be  determined  by 
the  Secretary  of  the  Treasury  as  follows: 

(1)  Interest  rates  applieable  to  (i) 
qualified  recipients,  (ii)  limited 
recipients  receiving  water  on  or  before 
October  1, 1961,  and  (iii)  extented 
recordable  contract  land  owned  by  prior 
law  recipients  after  December  22, 1987. 

(A)  The  interest  rates  for  expenditures 
made  on  or  before  October  12, 1962, 
shall  be  the  greater  of  7  Mi  percent  pxr 
annum  or  the  weighted  average  yield  of 
all  interest-bearing  marketable  issues 
sold  by  the  Treasury  during  the  fiscal 
year  in  which  the  expenditures  were 
made  by  the  United  States. 

(B)  The  interest  rate  for  expenditures 
made  after  October  12, 1962,  shall  be  the 
arithmetic  average  of  [1]  the  computed 
average  interest  rate  payable  by  the 
Treasury  upon  its  outstanding 
marketable  public  obligations  which  are 
neither  due  nor  callable  for  redemption 
for  15  years  &om  the  date  of  issuance  at 
the  beginning  of  the  fiscal  year  in  which 
the  expenditures  are  made  and  [2]  the 
weighted  average  yield  on  all  interest- 
bearing  marketable  issues  sold  by  the 
Treasury  during  the  fiscal  year 
preceding  the  fiscal  year  in  which  the 
expenditures  ate  made.  ' 

(2)  Interest  rates  applicable  to  (i) 
limited  recipients  not  receiving  irri^tion 
water  on  or  before  October  1, 1981,  and 
(ii)  prior  law  recipients,  except  for  land 
owned  under  extended  recordable 
contract  after  December  22. 1987.  The 
interest  rate  shall  be  determined  as  of 
the  fiscal  year  preceding  the  fiscal  year 
in  which  expenditures  are  made  except 
that  the  interest  rate  for  expenditures 
made  before  October  12, 1982.  shall  be 
determined  as  of  October  12. 1982.  The 
interest  rate  shall  be  based  on  the 
arithmetic  average  of  (A)  the  computer 
average  interest  payable  by  the      j 
Treasury  upon  its  outstanding 
marketable  public  obligations  which  are 
neither  due  nor  callable  for  redemption 
for  15  years  from  the  date  of  issuance 
and  (B]  the  weighted  average  yield  on 
all  interest-bearing  marketable  issii^es 
sold  by  the  Treasury.  j 

Note  to  Paragraph  (f)(2):  Prior  law 
recipients  who  become  subject  to  the 
discretionary  provisions  after  April  12, 1067. 
wrill  then  become  eligible  for  the  full-cost 
interest  rate  speciRed  in  paragraph  (f)(1]  of 
this  section,  unless  they  are  limited  recipients 
that  did  not  receive  irrigation  water  on  or 
before  Octol)€r  1. 1981. 
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4.  Section  426.10  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 


9426,10 

(a)  In  general  Districts,  qualified 
recipients,  limited  recipients,  prior  law 
recipients  and  natural  persons  or  legal 
entities  operating  irrigation  land  uadar 
an  agreement  described  in  8  428.7(a)(l] 
shall  provide  the  Secretary  upon  request 
in  a  form  suitale  to  the  Secretary  such 
records  and  information  as  the 
Secretary  may  deem  reasonably 
necessary  to  implement  Pub.L  97-293 
and  Federal  Reclamation  law. 
»        *        *        *        * 

5.  Section  426.11  is  amended  by 
revising  paragraph  (i)(4)  to  read  as 
follows: 

S  426.11    ExoMsland. 

(4)  Water  rates  for  land  under 
extended  recordable  contracts.  Land 
under  recordable  contract  may  continue 
to  receive  irrigation  water  deliveries  at 
the  non-fiill-cost  rate  for  the  original 
disposition  period  of  the  recordable 
contract.  The  rate  for  irrigation  water 
deliveries  to  land  under  recordable 
contract  during  the  extended  contract 
period  shaO  be  determined  as  follows: 
(i)  For  land  tmder  recordable  contract 
held  by  qualified  and  limited  recipients, 
the  non-fiill-cost  rate  shall  apply  until 
the  date  18  months  after  the  date  the 
Secretary  resumes  the  processing  of 
excess  land  sales,  or  imtil  the  extended 
contract  period  expires,  whichever 
occurs  firet.  and  after  the  date  18  months 
from  the  date  the  Secretary  resiunes  the 
processing  of  excess  lands  sales,  water 
deliveries  shall  be  made  at  the  full-cost 
rate  through  the  effective  termination 
date  of  the  extended  recordable 
contract,  (ii)  for  land  imder  extended 
recordable  contract  held  by  prior  law 
recipients,  water  deliveries  shall  be 
made  at  the  ftill-cost  rate  described  in 
S  428.7(f)(1)  commencing  December  23. 
1987,  through  the  effective  termination 
date  of  the  extended  recordable 
contract. 

(A)  The  principles  of  this  rule  may  be 
illustrated  by  the  following: 

Example  (1).  Landowner  X  entered  into  a 
recordable  contract  on  June  27. 1972.  The 
recordable  contract  provided  for  a  10-year 
disposition  period  which  ended  on  June  27, 
1982.  However.  Landowner  X  was  prevented 
from  selling  the  land  by  the  Secretarial 
moratorium  of  June  27, 1977.  The  district  in 
which  the  land  is  located  amended  Its 
contract  to  conform  to  the  discretionary 
provisions  on  January  1, 1983.  Since 
Landowner  X  had  5  years  remaining  on  the 
original  recordable  contract  when  die 
moratorium  was  imposed,  the  contract  will 
be  extended  for  S  years  from  the  date  the 
processing  of  the  sale  is  resumed.  The 
resumption  date  will  be  determined  by  the 
Secretary.  Landowner  X  must  |My  the  full- 


coat  rate,  however,  for  any  irrigation  water 
delivered  to  the  land  under  extended 
recordable  contract  beginning  18  months 
from  the  date  the  moratorium  is  lifted. 

Example  (2).  Landowner  Y  entered  into  a 
recordable  contract  «vith  a  10-year 
disposition  period  on  June  27. 197a 
Landowner  Y  was  prevented  from  selling  the 
land  t>y  the  Secretarial  moratorium  of  June 
27, 1977.  At  that  lime.  9  years  remained  in  the 
disposition  period  of  the  recordable  contract. 
The  district  in  which  the  land  is  located 
amended  its  contract  to  conform  with  the 
discretionary  provisions  of  tiUe  n  on  January 
1, 1983.  The  Secretary  resumes  the  processing 
of  the  excess  land  sale  on  May  21, 1984.  The 
original  disposition  period  of  the  recordable 
contract  expires  on  June  27. 1966.  which  is 
more  than  18  months  after  the  Secretary 
resumed  the  processing  of  the  excess  land 
sale.  Therefore,  Liandowner  Y  must  pay  the 
full-cost  rate  for  water  deliveries  to  that  land 
beginning  June  27. 1966,  for  the  duration  of 
the  extended  contract  period.  The  extended 
contract  period  will  expire  on  May  21, 1963, 9 
years  after  the  Secretary  resumed  the 
processing  of  the  excess  land  sale. 

Example  (3).  Landholder  Z  entered  into  a 
recordable  contract  on  June  27, 1974.  The 
recordable  contract  provided  for  a  10-year 
disposition  period  that  ended  on  June  27. 
1964.  However,  Landowner  Z  was  prevented 
from  selling  the  land  by  the  Secretarial 
moratorium  of  June  27. 1977.  The  Secretary 
resumed  the  processing  of  excess  land  sales 
on  May  21. 1984.  Landholder  Z  had  7  yean 
remaining  on  his  recordable  contract  when 
the  moratorium  was  imposed;  therefore,  the 
contract  will  be  extended  for  7  years  from 
May  2t  1984,  or  until  May  21. 1991. 
Landholder  Z's  land  is  located  in  a  district 
that  remains  subject  to  prior  law,  and 
Landholder  Z  has  not  made  an  irrevocable 
election  to  l)ecome  subject  to  the 
discretionary  provisions.  Since  Landholder  Z 
is  a  prior  law  recipient  and  the  land  was 
under  extended  recordable  contract  prior  to 
December  23, 1987.  water  deliveries  to  this 
land  prior  to  December  23. 1987.  were 
properly  made  at  the  contract  rate.  However, 
for  all  water  deliveries  taking  place  on  or 
after  December  23, 1987.  Landholder  Z  must 
pay  the  full-cost  rate,  as  described  in 
i  428.7(f)(1).  through  the  effective  termination 
date  of  the  extended  recordable  contract 


6.  Section  428.23  is  redesignated  as 
S  426.24,  and  new  426.23  is  added  to 
read  as  follows: 

S  426.23    IntarMt  on  undarpaynwntt. 

When  the  Bureau  finds  that  any 
individual  or  legal  entity  subject  to 
Federal  Reclamation  law  has  not  paid 
the  required  amount  for  irrigation  water 
delivered  to  a  landholding  pursuant  to 
Reclamation  law,  the  Bureau  will  collect 
the  amount  of  any  underpayment  with 
interest  accruing  from  the  date  the 
required  payment  was  due  until  paid. 
The  due  date  is  the  date  the  required 
payment  should  have  been  paid  by  the 
district  ta  the  United  Statea  for  water 


delivered  to  a  landholding.  The  interest 
rate  shall  be  determined  by  the 
Secretary  of  the  Treasury  on  the  basis  of 
the  weighted  average  yield  of  all 
interest-bearing  marketable  issues  sold 
by  the  lYeasury  during  the  period  of 
undeipayment 

(PR  Doc  88-13206  Piled  6-9-88;  8:45  am) 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart74 

[MM  Docket  Na  66-112;  FCC  66-1261 

FM  Broadcast  Translator  Stations  and 
FMBooatar  Stations 

AOENCV:  Federal  Communications 
Commission. 

action:  Proposed  rule. 


f.  In  this  Further  Notice  of 

Proposed  Rulemaking  (Further  Notice). 
the  Commission  proposes  to  amend  the 
rules  to  extend  the  recent  action 
permitting  noncommercial  educational 
translators  that  are  assigned  to  reserved 
frequencies  (channels  200-220),  and 
owned  and  operated  by  the  prjitaary 
station  Ucensee,  to  use  altemaitive  signal 
delivery  technologies  to  rebroadcast  the 
signal  of  their  primary  FM  station  to  all 
noncommercial  educational  FM 
franslators  operating  on  reserved 
channels.  The  rule  change  proposed 
herein  will  facilitate  the  delivery  of 
noncommercial  educational  FM 
programming  to  remote  and  currently 
undenerved  arieas  by  enabling  parties 
that  are  not  primary  station  licensees, 
such  as  community  and  other  local 
groups,  to  obtain  programming  for 
translators  they  would  operate.  In 
addition,  the  Commission  requests 
comment  on  whether  authorization  of 
broadcast  auxiliary  intercity  relay 
microwave  facilities  to  deliver  signals  to 
noncommercial  educational  translators 
should  be  on  a  secondary  basis  so  as  to 
minimize  the  impact  on  the  availability 
of  these  facilities  for  use  with  full- 
service  FM  stations. 

OATIS:  Comments  must  be  submitted  on 
or  before  July  11, 1988,  and  reply 
comments  on  or  before  August  10, 198a 
AODMStt:  Federal  Communications 
Commission,  Washington,  DC  20554. 
FOR  nMTNm  iNromiATioN  contact: 
Tatsu  Kondo,  Mass  Media  Bureau,  (202) 
632-6302. 

SUPaLBMNTANV  INTOmUTION:  This  is  a 
summary  of  the  Commission's  Further 
Notice  of  Proposed  Rule  Making 
(Further  Notice)  in  MM  Docket  No.  86- 
112,  FCC  88-125.  adopted  March  24, 


1968,  and  released  April  Is,  1968.  the 
fuU  text  of  this  Commission  decision, 
including  the  proposed  amendments  to 
the  rules,  is  available  for  faispection  and 
copying  during  normal  business  hours  in 
the  FCC  Docket  Branch  (Room  230),  1919 
M  Street,  Northwest,  Washington,  DC 
20554.  The  complete  text  of  this  decision 
may  also  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Service, 
(202)  857-^800. 2100  M  Street, 
Northwest  Suite  14a  Washington,  DC 
20037. 

Summary  of  the  Further  Notice  of 
Propoeed  Rule  Making 

1.  In  the  Report  and  Order  in  MM 
Docket  No.  86-112,  FCC  88-12$.  adopted 
March  24, 1968,  and  released  April  15, 
1988,  the  Commission  amended  its  rules 
to  authorize  noncommercial  educational 
FM  translators  that  are  assigned  to 
reserved  fi«quencies  (charmels  200-220), 
and  that  are  owned  and  operated  by  the 
primary  station,  to  rebroadcast  signals 
that  are  relayed  from  the  primary 
station  by  satellite,  microwave,  or  any 
technical  means  deemed  suitable  by  tiie 
licensee.  Previously,  the  Commission's 
rules  Umited  all  FM  franslators  to 
rebroadcast  of  signals  received  over-the- 
afr  itoxa  the  primary  station  or  another 
franslator.  This  rule  change  did  not  alter 
the  secondary  status  of  noncommercial 
translators,  nor  the  requirement  that  in 
any  conflict  that  arises  with  a  full 
service  station,  the  translator  operator  is 
obligated  to  resolve  the  conflict  or  cease 
operation  of  the  translator. 

1.  In  the  Further  Notice  of  Proposed 
Rule  Making  (Further  Notice)  in  MM 
Docket  86-112,  FCC  88-126,  adopted 
March  24. 1988,  and  released  April  15, 
1988,  the  (>>mmis8ion  is  proposing  to 
amend  its  rules  to  permit  all 
noncommercial  educational  FM 
franslators  assigied  to  reserved 
frequencies  (channels  200-220),  and 
OMmed  and/or  operated  by  parties  other 
than  the  primary  station,  to  use 
alternative  delivery  technologies  to 
relay  the  signals  of  thefr  FM  stations. 
llie  Conunission  believes  that  extension 
of  the  authority  to  use  alternative  signal 
delivery  technologies  to  all 
noncommercial  translators,  whether 
owned  by  the  primary  station  licensee 
or  by  third  parties,  may  be  more 
effective  in  extending  nonconunerdal 
educational  FM  programming  to  remote 
areas  than  the  more  limited  rule  change 
adopted  in  the  Report  and  Order. 
Accordingly,  the  Commission  proposes 
to  amend  \  74.1231  of  its  rules  to  provide 
that  all  noncommercial  translators 
assigned  to  reserved  channels,  and 
owned  and/or  operated  by  tUrd  parties, 
may  receive  signals  for  rebroadcast  via 
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any  technical  meaifs,  including 
microwave  and  satellite,  the  licensee  of 
the  transistor  deems  suitable.  It  seeks 
comment  on  all  aspects  of  the  proposed 
rule  change  as  set  forth  at  the  end  of  this 
summary. 

2.  In  order  to  realize  the  full  benefits 
of  this  proposal  and  the  rule  change 
adopted  in  the  Report  and  Order,  the 
Commission  also  intends  to  authorize 
the  use  of  broadcast  auxiliary  intercity 
relay  microwave  facilities  to  deliver 
signals  to  noncommercial  translators.  In 
the  Notice  of  Proposed  Rule  Making  in 
this  proceeding.  51  FR 15028  (April  23, 
1986),  the  Commission  proijosed  to 
authorize  such  faciUties  to  serve 
noncommercial  educational  franslators 
on  a  parity  basis  with  those  that  serve 
full-service  stations.  However,  the 
Commission  recognizes  that  the 
broadcast  auxiliary  frequencies  are 
congested  in  many  areas,  particularly  in 
the  larger  markets,  and  tiiat  the  rule 
changes  it  is  making  in  this  proceeding 
Ukely  will  increase  the  demand  for  these 
frequencies.  It  therefore  seeks  comment 
on  whether  authorization  of  broadcast 
auxiliary  stations  that  carry 
programming  to  noncommercial 
translators  should  be  made  on  a 
secondary  basis,  to  minimize  the  impact 
on  the  availability  of  broadcast 
auxihary  charmels,  or  whether,  with 
respect  to  these  facilities,  franslators 
should  enjoy  parity  with  full-service  FM 
stations.  A  secondary  authorization 
would  permit  the  use  of  broadcast 
auxiliary  channels  to  deliver  signals  to 
noncommercial  franslators  only  where 
such  use  would  not  interfere  with  the 
use  of  those  channels  by  full-service 
stations. 

3.  This  is  a  non-restricted  notice  and 
coounent  rule  making  proceeding.  See 
1 1.1231  of  the  Commission's  Rules,  47 
CFR  1.1231,  for  rules  governing 
permissible  ex  parte  contacts. 

4.  Initial  Regulatory  Flexibility 
Analysis:  Pursuant  to  the  R^ulatory 
Flexibility  Act  of  198a  5  U.S.C.  603,  tiiis 
proceeding  will  authorize  the  use  of 
alternative  signal  delivery  technologies 
to  rebroadcast  the  signal  of 
noncommercial  educational  FM  stations 
to  all  noncommercial  franslators 
assigned  to  reserved  channels,  even 
those  owned  and/or  operated  by  parties 
other  than  the  primary  station.  The 
effects  of  this  proposed  rule  change  on 
small  entities,  such  as  local 
organizations,  intending  to  use 
alternative  signal  delivery  technologies 
for  thefr  owned  and/or  operated 
noncommercial  expected  to  be 
beneficial.  PubUc  comment  is  requested 
on  the  initial  regulatory  flexibility 
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analysw  set-aytio^uU  Ja  Jhe 
Cnmniktioa's  aoBviate  daoiaiaa. 

5.  lli«>piopoaad<iilg  fhange  mntainaJ 
hrein  )ui»  hJaia  nnalyrad  fidth JBtpact 
to  ilw  J^pem^tledaotionActijf  1980 
and  found  to  contain  no  new  or  oiodified 
form,  infon&ation  collection  and/or 
recDTtl  keeping,  labeling.  (Ssclosure  or 
record'fetBrttiuuTgquireineitU;  ani  win 
not  inoreBse  ui  decRaae  burden  hoiin 
unpmed -tBi  wt  jralnic. 

a.  nffraaai  ^o  apjnicsule  procentves 
set  faitli-te-ff  litis  and  1.419  of  the 
OmBHBaiaB%'Mnc8.  *r  "vjrR  1.415  ana 
l.ait.jiiten.«tg4pitffteg  may  Hie 
conaaarili  "aoar  before  )ufy  11, 1908,  ^md 
reply  oanHaeaiB  on^r  before  Augost  IB, 

1.900*  /\U  V^vQ^'Slll 'SAO  Qflldy  CORHnQfnB 

wM'ba  uaaiiJunjd%y  fte  Ceooimaion 
befvefiaalaeiiaa  wiaken  ia  tlm 
proci  I  Jiim 

List  of  Sid^aclsln  47  CFR  Pad  74 


aftheaetaaadoaat 


Paitn  amtleaf  the  Code  of  Faderal 
Ro^iuofiofls  is  piapused  to  oe  amended 

i 


1.  The  authority  dtation  for  Tart  74 
would  coaGnue  to  read  as  follows: 

0iah«rity;.47^L&C  l£4«ad  308. 

2. 47  CFSTUn  is^reposed  to  he 
amenAarf  by  lewehig  paragraph  ^)  to 
readii 


974.5Q] 


f^  Aural  broadcast  JDieaiity  relay 
stdticm.  A£xedatatioaior  the 
transniiaaion -of  aural  progtam  mstfacial 
between  radio 'broadcast  stations,  other 
than  international  broadcast  stations, 
between  TMTa£o  broadcast.stations 
and  Iheh'  co-owned  fM  booster  stations, 
between  nonconnnercial  edocafional'fM 
radio  statians  assi^ed  to  reserved 
channels  (Gbenm^  200-220),  or-o^ter 
purposesas  aridMneed  in  f  7i.Bn4 

1.47-0PR71S81  is  proposed  tobe 
amenAed%y  wdesiyiatog  yaiagiaphs 
(c)  fhr»e^<t8)  as  {i)  ftrec^  {t^  and 
adding  new  patoyaph  {c)  to  fead  as 

f( 


S  74.531 


(c)  Ab  auaal  hreadcast  inteicify  relay 
statioB  is  aathawTBd  to  transmit  aural 
program  material  batweea  a 
noncommai£iai«ducationeI  FM  station 
and  a  nanonawaarcial  educational  FM 
translator  statioa  assiped  to  a 
noncommeroial  sdscational  reserved 
channel  (Channels  200-220].  This  .use 
shall  notjnteiieie  with  or  otherwise 


pmsH(ied!iayaiagaphs  fi)  aad  4b)  af  <his 

secfiaa. 

*       i*       .«       *       <« 

4. 47  Clil7«.'Sa«7rspo8ed4o  be 
amended  by  revising  perafraph  ^)la 
read  I 


t74Jt2 

(a)  An  aural  broadcast  STL  or 
intercity  relay  statioo  will  beiicensed 
only  to  (he  licensee  or  licensees  of 
broadcast  stations-other  dian 
intemaHoaalbioadoast  stations,  and  for 
uae  isMbibrBadoast  stafians. 

IFM 
I  oasigned  ta  reserved 
ckaaaatsarflNbeoster  staitons  owned 
entirely  byarvaiercoRiRion  control  df 
tke^censee^lhe  primary  station. 

5. 47CFR74.1S81  is-ptoposed  to  lie 
amended  try  rerising  paragraph  (b)io 
read  as  follows: 


S74.1CM 


M  Baaqitasaatiforlli  in  paxagcairin 
(«.wlMafthisaactiaB.  aaBM 
traaalaka^ay  bm  used  only  for  Dw 
puspaaerfaatranaartttmB  the  si^ialsaf 
a  primaqrFMteaadoast  stafiaa  or 
anothnr inanrislnraiaiiiin  ariuoh  have 
beenienaiaad  dfaaofly  ^vengh  epaoB, 
converted,  andaiiMaUyaaqilfied. 
Hosmseu  a  -noROonaaescid  aduoational 
FM  tsanslator  atation  oparatiBg  en  a 
resei  aad  lihsnasl  (OhaiMiels  20&-Z20) 
may  awsaAlBsnafiare  signal  ddivery 
meaas.  iiwdlnding,  fctft  not  limited  to. 
satellite  and  aiiuawave fat^iCeB. 


Federal  Comnianications  dsiiiiiiiwton. 
ILFsMteWsBnr.ill, 

Acting  Secretary. 
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Dapartmeiit  of  IMfenae  federal 
Ac^pMMon'ttegdMkm  Supptement; 
ContracHno'^  Heyellalion 

AOEWCYrDBjJuilmadt  of  Deisnse  (DoD). 
Ataww.'Pispusi.d'nde  and  request  for 
pabfic  oaaunants. 

SUMMaw.  The  SeSense  Aofiuisitioo 
Regulatoiy  Ciouaoil «  ooasidaring  an 
addidoa  te  JteDf AR  Sitf^lemsntat 


218  liM  t  tBveaBB  Iha-Osalraafing 
Officer  theJkaAdiilriaaalaldiBh 
CuliMll^i  Miiaiiifaiiiiss  fCUN-a). 
SUBCLnrs  artiAiiHiiiaiidteai 

recuistat  UMis  ■■<  wipai  sa  -Caify s. 
SUBCUN's  or  BUN'S  for  the  same  iteai's 
nonrecuniag  costs.  Xhe^Muposeof  this 
separaflon  is  to  obtain  j>rice  history  data 
which  reflects  only  recurring  costs;  these 
data  can'fiienlre  used  in  a  price 
analysis. 

DATE:  Comments  must  be  reaBi«ad% 
the  DAR  Council  at  the  address  shown 
below  on  or  before  July  11. 1988,  ta%e 
considasad  in  dow^ainj  J  .fiaal  rule. 

Aooness:  Interested  parties  should 
stHHRit  wfittea  aaaaanits  to:  Onanse 
Acquisition  Regulatory Onnofl.  ATiVJ: 
Mr.  Chailes  W.iic^d.  E)ecutiva 
Secretary,  DAR  Council,  ODASQ(lV 
DARS.  c/o  OASD  (P*y  MRS),  Room 
30139,  The  Pentagon.  IVaslui^Ioo.  13C 
20301-9082.  Please  oite  DAR  Case  87- 
10Z4b  aU  osawspandence  related  to  this 
sufctiaot 

FOR  FUinmR4NmMMTmi  CONl  RC1. 
Mr.  Chartes  W.  iiayd,  CKSoativa 
Secretary,  DAR  Goeecil  4202)  897-7266. 

siianzMEirmiv  iwhowatioic 


Ifistoricalpncailata  files  are  used  to 
conduct  pnce<conipanaons  to  determine 
fair  and  reasonable  pnces  for  Tollow-on 
acquisitions  of  st^pport  equlpaient  items. 
These  Sles  iiave  Ibeen  unraliable 
because  onit  pnces  in  fiie  files  reflect  a 
combined  total  of  recurring  production 
costs  and  ooarecurring  design  and 
development  costs.  If  recurring  and 
nonrecuihag  casts  forltems  cannot  be 
identified  in  the  price  history  files, 
accurate  fmce  comparisons  cannot  be 
performed  caosixvit  to  be  difficult  lor 
the  contractiiv  officer  to  determine  fair 
and  reasonaUapdces  Tor  similar  items 
required  In  the&ture. 

B.  CagaBateiy  JtfaDdhdily  Act 
btfas 


The  proposed  nile  is  not  expected  to 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  -tfie  jnaaning  of  the 'Regulatory 
Flexibility  Act  5  U.^.C.  WVetaeq., 
because  Contractors  already  develop 
this  data  in^te  formulation  tX.  their 
proposals.  .^  Initial  Regulatory 
FlexftdUty  Aariysis  has  therefore  not 
been  perfanaed.  Caaiments  are  invited 
&om  small  businesses  and  other 
caooemed  parties.  Comments  from 
smaUaatitiescaooeRung  the  a£fected 
DFARS  Sabpait  wtU  also  beoonsidered 
in  ancosdaaoe  wMh  oaotioattO  of  the 
Act.  "srh  nnaiBinatn  mant  be  sabmitted 


separately  and  cite  DFARS  Case  68- 
610D  in  correspondence. 

C.  PaperwOTk  Reduction  Act 
Infimnation 

The  rule  does  not  contain  information 
collection  requirements  which  require 
the  approval  of  OMB  under  44  U.S.C. 
3501  et  seq. 

List  of  Subjecto  in  48  CFR  Part  215 

Government  procurement. 
OwenGrsen, 

Acting  Executive  Secretary,  Defense 
Acquisition  Regulatory  Council. 

Therefore,  it  is  proposed  to  amend  48 
CFR  Part  215  as  follows; 

PART  21$~C0NTRACTING  BY 
NEGOTIATION 

1.  The  authority  citation  for  48  CFR 
Part  215  continues  to  read  as  follows: 

Authority:  6  U.S.C  301, 10  U.&C.  2202,  DoD 
Directive  5000.35,  and  DoD  FAR  Supplement 
201.301. 

2.  Section  215.406-2  is  amended  by 
adding  paragraph  (b)  to  read  as  follows: 

215.408-2    Partl-ThaSchadula. 

(b)  Section  B,  Supplies  or  Services 
and  Prices /Costs. 

(S-70]  Contract  price  history  files  can 
be  distorted  by  the  allocation  of 
nonrecurring  costs  to  the  recurring  costs 
of  an  item.  These  distortions  can  make 
future  comparisons  between  item  prices 
unreliable  and  of  limited  use. 
Accordingly,  the  contracting  officer  may 
require  that  the  recurring  and 
nonrecurring  costs  for  deliveries  be 
segregated  in  the  solicitation  and 
resultant  contract,  by  using  the 
procedures  at  204.7104. 

[FR  Doc.  86-13084  FUed  6-0-88;  8:45  a.m.) 

BHJJNO  COOS  SSIO-OMI 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoepherlc 
Adminiatration 

50  CFR  Parte  600, 601. 604  and  605 

[Docket  No.  80225-8025] 

Style  QuMe,  Regional  Fiehery 
Manegement  Coundle,  Other 
AppllcaMe  Law,  QukMinee  for  Council 
Operatione  and  Adminiatration 

AOCNCV:  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

action:  Proposed  rule. 

SUMMARv:  NOAA  issues  this  proposed 
rule  to  revise  regulatioiM  and  guidelines 
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concerning  the  operation  of  Regional 
Fishery  Management  Councils 
(Councils)  under  the  Magnuson  Fishery 
Conservation  and  Management  Act 
(Magnuson  Act).  This  action  implements 
parts  of  Title  I  of  Pub.  L  99-659,  which 
amends  the  Magnuson  Act;  clarifies 
instructions  of  the  Secretary  of 
Commerce  on  other  statutory  and 
regulatory  requirements  affecting  the 
Councils:  and  adjusts  the  fishery 
management  planning  and  development 
procedures  in  line  with 
recommendations  of  two  fishery 
management  studies  commissioned  by 
NOAA  in  1986.  This  action  includes  the 
uniform  standards  for  the  operation  of 
the  CouncUs  required  by  the  Magnuson 
Act. 

DATC  Comments  must  be  received  by 
August  9, 1988. 

ADORESS:  Send  comments  on  this 
proposed  rulemaking  to:  Richard  H. 
Schaefer,  Office  of  Fisheries 
Conservation  and  Management, 
National  Marine  Fisheries  Service,  1825 
Connecticut  Ave.,  NW.,  Washington,  DC 
20235. 

ran  RMTHCR  INFOmiATION  CONTACT: 

Richard  H.  Schaefer,  telephone  (202) 
673-5263. 

SUPPLEMCNTARV INKMIMATION:  Section 
302(f)(6)  of  the  Magnuson  Act  requfres 
each  Council  to  determine  its 
organization,  and  prescribe  its  practices 
and  procedures  for  carrying  out  its 
functions  under  the  Act  in  accordance 
with  such  uniform  standards  as  are 
prescribed  by  the  Secretary  of 
Conmierce.  This  action  repromulgates 
the  Secretary's  uniform  standards 
governing  the  operations  of  the 
Councils.  It  includes:  (1)  Implementation 
of  parts  of  Tide  I  of  Pub.  L  99-«59;  (2) 
supplementary  instruction  on 
requirements  affecting  the  Councils 
under  other  applicable  law;  (3) 
guidelines  for  the  fishery  management 
process;  and  (4)  guidelines  for  (a) 
Council  Statements  of  Organization, 
Practices,  and  Procedures,  (b)  Council 
organization,  (c)  employment  practices, 

(d)  financial  management  systems,  and 

(e)  recordkeeping.  Included  are  some  of 
the  changes  to  the  fishery  management 
process  approved  by  the  Under 
Secretary  that  had  been  recommended 
by  the  two  fishery  management  studies 
commissioned  by  NOAA  in  1985  and 
1986:  the  NOAA/Coundl  Task  Group 
Report,  and  the  NOAA  Fishery 
Management  Study.  These  two  studies, 
each  of  which  generated  wide  public 
comment,  were  undertaken  to  assess  the 
Magnuson  Act  fishery  management 
system  after  ten  years  of  operation,  with 
a  view  to  making  administrative  and 
legislative  improvements. 


Other  1986  efforts  to  examine  the 
Magnuson  Act  system,  including  the 
Mackerel  Investigative  Committee,  the 
joint  New  England  and  Mid-Atlantic 
Council  proposal,  and  the  Center  for 
Ocean  Management  Systems  conference 
on  Rethinking  Fishery  Management, 
have  figured  in  the  development  of  these 
regulations  and  guidelines.  Some  of  the 
ideas  are  derived  from  procedures 
successfully  implemented  by  the 
Councils  over  the  years.  Selected 
material  from  the  Magnuson  Act 
Operations  Handbook  and  from  the 
Operational  Guidelines  for  the  Fishery 
Management  Process  has  been  updated 
and  included. 

Three  new  parts  and  one  subpart  have 
been  added:  (1)  Part  500— Definitions,  is 
designed  ultimately  to  consolidate  the 
definitions,  word  usages,  and 
abbreviations  that  apply  to  Chapter  6  of 
the  CFR  in  one  place.  For  purposes  of 
this  revision,  only  those  definitions 
broadly  connected  with  Parts  601-605 
are  included:  definitions  and  word 
usages  uniquely  associated  with 
particular  topics  remain  in  their 
appropriate  section.  (2)  Part  801,  Subpart 
I>— Membership,  addresses 
requirements  affecting  Council  members 
individually,  such  as  appointment  term, 
removal,  conduct  compensation, 
financial  disclosure,  and  so  forth.  (3) 
Part  604— Other  Applicable  Law- 
describes  the  requirements  oi  other  law 
that  the  Secretary  has  determined  to  be 
applicable  to  the  fishery  management 
process.  (4)  Part  605 — Guidelines  for 
Council  Operations  and 
Administration — provides  guidance  for 
the  development  of  (a)  fishery 
management  plans,  and  (b)  each 
Council's  Statement  of  Organization, 
Practices,  and  Procedures  (SOPP). 

The  basic  structure  and  authorities 
under  the  Magnuson  Act  were  not 
changed  by  Title  I  of  Pub.  L  99-659; 
however,  certain  requirements  were 
modified  or  added.  Provisions  reflecting 
approved  Task  Group  and  Study 
recommendations  are  identified  with  an 
asterick  (*)  in  the  following  descriptive 
text  Statutory  procedures  addressed  in 
these  regulations  include: 

Council  Structure  and  Operation 

(1)  Nomination  and  Appointment  of 
Council  Members  * 

Section  601.33(b)  defines 
"knowledgeable  and  experienced"  to 
clarify  the  basis  on  which  governors 
nominate  and  the  Secretary  appoints. 
This  section  also  includes  the  Pub.  L  99- 
659  requirement  that  governors  consult 
commercial  and  recreational  fishing 
representatives  in  the  nomination 


/  VdL  SB.  Jfe.  112  /  Fndiwt.  JMe  m  aflM  / 
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procaM.  mmi  tiwt  the  Secretary  eomire  a 
fair  apportioiiment  of  membership.  An 
oslh  of  ciffiae.  fecooimended  by  the 
Fishery  illnnmrinnrt  Study,  is  inchided. 
The&wacial  diaclostire  requiieiBettts  of 
Pub.  L.  89-669  oe  aet  forth  in  i  «0Ld7.  Ib 
addiMea.  NOAA  is  anakiag  a  technical 
araandiaeaL  fecoraraeDded  by  the  Stiidy, 
to  eiiminAte  confusion  regarding 
geographic  proprietorship  of  a  Couacil 
seat.  By  deleting  the  ob^gatory  and  •(- 
large  ctaaaification,  governors  are 
required  to  submit  nominati<MW  for 
every  «acaacy  ragacdless  of  perceived 
intostate  represaatational  patterns.  It 
does  not  change  the  State  representation 
nor  the  Governor's  obligation  to 
nominate  three  names  for  each  vacancy. 
It  does,  howevec  provide  greater 
flexibility  for  the  Secretary  in  choosing 
among  names  provided  by  the 
GovetBots,  because  individual  seats 
would  not  be  de^gnated  NOAA 
paificulac^  aoUcits  oommenls  on  these 
prouwoBS. 

(2)  CamncH  Fiuuedwm  Jot  Protection  of 
CottfidemUti  Statigtic$ 

Section  BD127  qtecffies  that  Council 
procedures  must  be  consistent  wift 
procedures  of  tiie  Secretary  and  the 
laws  and  regulafions  of  a  State 
submitfii^  flbem,  and  expresses  NOAA 
policy  wllhx^ard  to  Ooimcil  member 
and-4UA  aocess  to  confidential 
statisfics,  parsuant  to  Pub.  L  99-699. 
Tliese  rogulafiona  supplement  50  GFR 
PartHOS.  which  is  being  revised  to 
re^ndlize  Ihe  access  system.  Section 
605.21  spedfies  that  the  Council  SOPP 
should  include  these  procedures. 

(3)  Secun'tfJnvBtjgntiaim  and      I 
Clearaii 


Section  BBIBB  provides  expanded  and 
updated  iustnicfian  regarding  die 
secenQf  iieaRRicc  ppooees.  Heregrapiis 
(h),  (i).ind  6)  reqoire  ^xt  aabmlssieB  of 
any  iBwrfM-^iacieauie  agreement, 
reqidredlijr  the  Netionail  Seconty 
wVUKn'Or^nBer  iBWtttl  oireciTve.  fna* 
may  be  developed  in  the  fbture.  fPobfic 
Lsrwl95-aw  prohibits  the  ose  of 
ayiprapmteu AB9u8 ottrtng ri  8Bto 
reqirire  nAmdseion  of.  toimplemeBt  or 
to  enforce  the  OBrent  GevemBient'Wide 
Non-Disci— ure  Agreement  Fotm  SF- 
189.  "Classified  Information  Non- 
Disdoaoe  Agreement.")  j 

Fishery  Management  Process 

(4)  Rale  of  Council  Advisory  Croups  * 
SectioBaafc.a(«^  highlights  the 


combinatiaa  with  PaitMS.  fiubpact  B. 
suggests  aa  upeial— i  BliirtufB  that 
respeads'tosecBBsaMndBtiana'feaBifaafli 
conuBiaaioBed  eludies.  Partes.  Suhfiart 
B,  ^ea^bea  a  procees -wheiebgr  iaanes 
can  be  Jdei^fted  BBd«BolvBd.iaiid 
availaUe  esqpierfiae  isoalted  upon  on  a 
continuing  iMtts.  JimhidiBg  reievaiit 
NMFS  offices,  ^ate  and  academic 
scieolista.  adioMry  ^oiqn.  planning 
teams,  and  others  aa  appropriate. 

fSJ  The  Conservation  Standard* 

In  a  s(yaw>te  •oliea.MOAA  is  in  the 
psaeesa  of  devekipiqg  amendments  to 
the  yMiiftliiMM  inr  twa  «f  the  national 
staadaida^  80e.ll  and  802J2). 
paecyiitatBdiaipart  fay  recommendations 
of  the  NOAA  Fishery  Management 
Study.  The  Study  lecoinmended  that 
NOAA  be  responsible  for  deterBiining  a 
biologicaUy  acceptable  catch  lor  each 
managed  fidie^ — the  total  aflowable 
removals  from  the  resource  which  would 
maintains  healthy  and  productive 
resource  into  ^future.  The  Study's 
intent  was  fiiat  stocks  be  maintained  at 
some  level  above  (hat  which  preserves 
the  miniiTnim  spawning  stock  fi*om 
recruftment  -overfishing.  Tlie  Study 
sought  a  coiisei  vatioii  standard  such 
that  stocks  are  not  continually  driven  to 
or  aiaintaknA  MIhe  ^ireshold  of 
owBriiAing.llOl^A  is  oorrently  in  die 
process  of  iewJaping  ^lia  oonservation 
«taadari  ima^a  aeries  of  N1«A>5/ 
Coundi  workshaps. 

(6)  72ie  Stock  Aasessment  -and  Fishery 
Evaluation  [SAFE) Retort* 

Aes  paatal  titia  sepaiBte  action  to 
amend  -the  yiiiihilaiiii  fior  Botioiiri 
standards  1  aBKi4.1fGAA  ia  aho 
( tint  a  tpeiioafa:  SdenMo 
t  amlfiUbBry  BvaiaatiaB 
(SAFE)  dooaanaataraet  of  tkHMiiiHiils  be 
prepared  aragpngalBd'aa  a  Bramnary  of 
the  best  hirilogiBHl.  aadaL  and  econasic 
iiihiimalioii  aiKillatilr  1n  n  Council  adiea 
it  needsauch  data  «o  determine  anaaal 
harvaailaaBk  or  Oysinr  species  in  each 
fishafyaaanaBBBBBt  anil 

'BaaogBiriag8he>nB8d  for  eady  public 
iavolij 

,  HQMAis  Jndnding'the 
ilrlaogBi^B  in  i  806^  of 
f/»ese  guWriUiias   waalngoiisteai 


eaitrteShapneau.  Haweaer.  aa 
indiaMalaiiave.NCIAAlatends  te 
present  tlK  SMFE  •prapeaal  agaia  aa  part 
of  Ihr  parpasnri  ameadBMnts  to  natini^ 
landZ. 

lapouaibihiy 
fori 


corahtealiao  el  taleatfram  Council, 
academic,  govenanerit  or  other  aouioes. 
The  SAFE  reports  ace  Jiot  required  to  be 
revised  each  year,  except  as  ihere  have 
been  new  developments  or  significant 
dianges  in  a  finery.  Althon^^ie 
contents  of^APETqrorts  are  not 
mandatory ,  certain  basic  descriptive 
data  on  the  stocks  and  industry  should 
beindudad. 

The  SAFE  laport  is  designed  to 
provide  a  tracking  tool  for  assessing  the 
relative  acUeeenwat  of  FMP  ob)ectives. 
It  would  estabUafa  a  time-series  data 
base  indicatiqg  tbe<nlative  heahh  of 
stocks  and  the  industry  d^wndent  on 
them.  Including  social  and  economic 
informafiflBialheaaaae  document  or  set 
of  documents  with  biological 
information  does  not  diminish  the 
integrity  of  either  type  of  informatien. 
By  providing  a  summary  of  the  best 
scientific  ii^mnatian  available  for  each 
type  of  data  required  in  the 
determination  of  OY,  subject  to  Council 
and-outside  peer^view,  the  SAK  report 
is  designed  to  improve  the  ability  of 
Councils  to4letiKe  OY  or  axiy  specified 
harvest  level  as  the  Act  prescribes. 

Other  App&caUeXaw 

(7J  AdumiiatntUve-Operations  and 
Employmeilt  'Practices 

Seetioa-8(MJ  addxaas  the  stototes  ra 
Ms-oatefary.  mAadk  iachide  the  jaederal 
Tort  Claims  Act  Ae¥air  Labor 
Steadatds  IW>t.  uoiiBlflt  oftetereet 
statutes.  Weriaaeri's  Compensation,  and 
UnemjnoyiRent  Con^wnsation. 

(8)  The  Fitkery  Management  Decision 
Ptocess 

Section  601.4  addresses  laws  In  this 
cat^oiy.  which  require  consideration  of 
environmental  paperwork,  and/ or 
economic  and  social  impacts,  or 
establish  xules  .of  procedure  for  public 
and  State  participation  or  aaceaa.lhey 
include  the  Administrative  Procedure 
Act.  <I1k  Walional  Enviroraoentsl  Mlicy 
Act.  the  Paperwork  Reduction  Act.  the 
Regulatory  Flexibflity  Act,  Executive 
Order  12281.  aad  Executive  Order  12612. 

(Q)  Uses  of -Oceans  and  Coastline 

SecticaMISaiq^bins^faow  the 
following  statutes  aSect  the  fishery 
managamant  process:  the  Coastal  Zone 
Management  Act  the  Endangered 
Species  Act  the  Marine  Mammal 
PrptarHnn  Art,  and  the  "Marine 
Psotacliaa.  i 


Administrative  Management  Systems 

(10)  Employment  Practices 

Section  605.25  establishes  guideline 
standards  to  be  implemented  in  each 
Council's  SOPP.  for  staffing,  recruitment, 
details,  personnel  actions,  salary  and 
wage  administration,  benefits,  and 
travel  reimbursement. 

(11)  Financial  Management 

Section  605.26  sets  out  the  cooperative 
agreement  requirements  and  details 
relevant  portions  of  Office  of 
Management  and  Budget  (OMB)  Circular 
A-110  governing  financial  management 
systems,  procurement  property  and 
space  management  and  financial 
reporting.  It  establishes  audit  schedules 
and  criteria  for  programmatic  funding. 

(12)  Recordkeeping 

Section  605JZ7  addresses  the 
requirements  for  FMP  administrative 
records,  Privacy  Act  records,  and 
Frt«dom  of  Information  Act  requests. 

In  summary,  the  proposed 
regulations/guidelines  have  been 
directed  to  providing  uniform  standards 
and  guidelines  which  clarify  the  system 
and  strengthen  accountability  at  both 
the  administrative  and  programmatic 
levels. 

Classification 

The  Under  Secretary  for  Oceans  and 
Atmosphere  has  determined  that  this 
proposed  rule  is  not  a  "major"  rule 
under  E.0. 12291  requiring  a  regulatory 
impact  analysis.  It  prescribes  agency 
policies  and  procedures  and  wiU  have 
no  economic  impact  until  specific 
management  decisions  contained  within 
specific  FMPs  are  made;  imtil  a  given 
FMP  is  developed  there  is  no  basis  for 
evaluating  the  consequences  of  these 
management  decisions.  Economic 
impact  on  small  entities  is  addressed  at 
a  later  date  through  regulatory  flexibility 
analyses  for  individual  FMPs.  For  the 
same  reasons,  the  General  Counsel  of 
the  Department  of  Commerce  has 
certified  to  the  Small  Business 
Administration  that  this  proposed  rule, 
if  adopted,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  As  a  result  a 
regulatory  flexibility  analysis  was  not 
prepared. 

Iliis  proposed  rule  is  categorically 
excluded  from  the  requirement  to 
prepare  an  environmental  assessment 
by  NOAA  Directive  02-10.  Section 
601.37  proposes  a  collection-of- 
information  requirement  subject  to  the 
Paperwork  Reduction  Act  which  has 
been  approved  by  the  Office  of 
Management  and  Budget  imder  Control 
No.  0648-0192  This  proposed  rule  does 


not  contain  policies  with  federalism  , 
implications  sufficient  to  warrant 
preparation  of  a  federalism  assessment 
under  Executive  Order  12812,  and  is 
issued  in  compliance  with  Executive 
Order  12291. 

Dated:  June  6. 1968. 
|amm  E.  Douglas,  Jr.. 

Deputy  Assistant  Administrator  for  Fiaheriea, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble.  50  CFR  Parts  600, 604,  and  605 
are  proposed  to  be  added,  and  Part  601 
is  proposed  to  be  revised  as  set  forth 
below: 

PART  600-STYLE  GUIDE 

600.1    Definitions. 
eoo.2    Word  usage. 
600.3    Abbreviations. 
Authority:  16  U.S.C.  1801  et  seq. 

S600.1    Daflnmons. 

The  terms  used  in  these  regulations/ 
guidelines  (Parts  600, 601, 604,  and  605) 
have  the  meanings  that  are  prescribed  in 
section  3  of  the  Magnuson  Act  16  U.S.C. 
1802.  In  addition,  the  following 
definitions  apply: 

Advisory  group— means  a  Scientific 
and  Statistical  Committee  (SSC)  or 
Advisory  Panel  (AP)  established  by  a 
Cotmcil  under  the  Magnuson  Act 

Allocation — means  direct  and 
deliberate  distribution  of  the 
opportunity  to  participate  in  a  fishery 
among  identifiable,  discrete  user  groups 
or  individuals. 

Assistant  Administrator — means  the 
Assistant  Administrator  for  Fisheries, 
National  Oceanic  and  Atmospheric 
Administration  or  a  disignee. 

Center— means  one  of  the  National 
Marine  Fisheries  Service  (NMFS)  major 
research  centers  that  supervise  the 
operations  of  approximately  25  fishery 
science  laboratories  throughout  the 
United  States. 

Council — means  one  of  eight  Regional 
Fishery  Management  Councils 
established  under  the  Magnuson  Act 
New  England,  Mid-Atlantic,  South 
Atlantic  Caribbean,  Gulf  of  Mexico, 
Pacific,  North  Pacific,  Western  Pacifla 

Exclusive  economic  zone  (EEZ) — 
means  the  zone  established  by 
Presidential  Proclamation  5030,  dated 
March  10, 1963,  and  is  that  area 
adjaceant  to  the  United  States  which, 
except  where  modified  to  accommodate 
international  boundaries,  encompasses 
all  waters  from  the  seaward  boundary 
of  each  of  the  coastal  States  to  a  line  on 
which  each  point  is  200  nautical  miles 
from  the  baseline  fiom  which  the 


territorial  sea  of  the  United  States  is 
measured. 

Fishery  magagement — means  the 
system  used  to  conserve  and  allocate 
the  fishery  resource — including  research 
and  data  collection;  specification  of 
objectives  and  management  measures; 
establishment  enforcement  and 
evaluation  of  regulations. 

Fishery  management  plan  (FMP) — 
means  a  document  that  contains  a 
systematic  description  of  a  given  fishery 
and  the  objectives  and  management 
measures  for  the  fishery.  Required  and 
discretionary  contents  appear  in  section 
303  of  the  Magnuson  Act.  Guidelines  for 
contents  of  an  FMP  appear  in  the  NMFS 
Operational  Guidelines:  Fishery 
Management  Plan  Process,  Phase  II, 
1988. 

Fishery  management  unit  (FMU)— 
means  a  fishery  or  that  portion  of  a 
fishery  identified  in  an  FMP  relevant  to 
the  FMFs  management  objectives.  The 
choice  of  an  FMU  depends  on  the  focus 
of  the  FMPs  objectives,  and  may  be 
organized  around  biological,  geographic. 
economic,  technical,  social,  or  ecolc^cal 
perspectives. 

Grants  Officer — means  the  NOAA 
official  who  signs,  on  behalf  of  the 
government  the  cooperative  agreement 
providing  funds  to  the  Council. 

Highly  migratory  species — means  the 
species  of  tima  which  in  the  course  their 
life  cycle  spawn  and  migrate  over  great 
distances  of  the  ocean,  including,  but 
not  limited  to: 

Albacore,  Thunnus  alalunga; 

Bigeye  tuna,  Thunnus  obesus: 

Bluefin  tuna,  Thunnus  thynnus: 

Southern  bluefin  tuna,  Thunnus 
maccoyii; 

Yellowfin  tima,  Thunnus  albacares; 
and; 

Skipjack  tuna,  Euthynnus  pelamis. 

Industry — ^means  both  recreational 
and  commercial  fishing,  and  includes 
the  harvesting,  processing,  and 
marketing  sectors. 

Magnuson  Act — means  the  MagnuSon 
Fishery  Conservation  and  Management 
Act  (16  U.S.C.  1801  et  seq.] 

Management  measure(s) — means  one 
or  more  technique(8)  through  which  the 
objectives  for  a  given  fishery  are 
achieved;  a  management  measure 
embodied  in  a  regulation  has  the  force 
of  law. 

Plan  Team — means  a  Council  woricing 
group  selected  from  agencies, 
institutions,  and  organizations  having  a 
role  in  the  research  and/or  management 
of  fisheries,  whose  primary  purpose  is  to 
assist  the  Council  in  the  preparation 
and/or  review  of  FMPs,  amendments, 
and  supporting  documents  for  the 
Council  and/or  SSC  and  AP. 
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/iegipn    —irnw  abb  of  five  ^AflPS 
Regional  Offices  responsible  for 
iiilmiiiirtiiBiig  llw  wiiiiigiiiiiiiiiil  and 

Uiritad  Statn  n  tinv  Kspecthre 
geografMod  TBpoa*. 

RagiBai^  Director  (Mii    maaai  te 
director  cff  «  fAffS  Ra^anal  Office  or  a 
designee.  Regional  Kiectan  aerve  qa 
the  variouaCoancila,  as  specified  bf 
S  605.33.  BOB  mqr  armage  far  die 
adaiBiibatwa  services  uSstad  by  the 
DOC  Irifkinnl  Administsative  Suppol 
Ceatas. 

Seentary — means  the  Secietaiy  of 
Caasaaaoe  or  a  designee. 

■Slaofc  ametmmBnt — means  die  process 
of  collectisig  aad  aaalyziag  biolo^cal 
and  statiatioal  iafoimation  to  delenaine 
the  changes  in  the  abundance  of  fishery 
stocks  in  te^onae  to  fishing,  and.  to  die 
extent  passible,  to  predict  KUare  trends 
of  alack  abuadaaoe.  Stock  assessments 
are  basad  esi  leaource  surveys; 
knamdadve  of  ^he  babitat  requirements, 
life  hiatovy.  aad  bebawer  td  the  species; 
tbc  aaeaf  anviroBmental  indices  to 
duteimiBe  ii^acts  on  stocks;  and  catch 
statistics.  Stock  assessments  are  used  as 
a  basis  to  "assess  and  specify  the 
present  and  probable  biture  condition  of 
a  fiahflfy."  (as  is  tequired  by  the 
Magnuson  Act),  and  are  summaiized  in 
tha  Stack  Aaaaasment  and  Fiabeiy  : 
Emlaation  (SAf^  or  similar  docuaienL 

Stock  Aateaeipent  aad  Fishery 
EvabiatioB  (SAFI^—OBaxM  a  document 
or  set  of  documents  that  provides 
Councils  wdth  a  sammaiy  of  the  most 
recent  biological  condition  of  spedas  in 
a  fishery  management  mat  and  the 
social  aad  accasmic  fiooditioo  of  the 
recreational  and  commercial  fisbing 
industries  and  the  £ab  ptocessiag 
industries.  It  provides,  on  a  periodic 
basis,  the  best  available  scientific 
infomatian  xancaming  the  past, 
present,  and  possible  fataire  condition  of 
the  stocks  and  fisheries  being  managed 
under  Federal  regulation. 

Under  Sacratary—meaia  the  Under 
Sacretaiy  of  Commerce  for  Oceans  and 
Atmosphere,  who  is  AdBiaistratorof 
thaAbriional  Oceanic  and  Atmospheric 
AdasoiaiBatiGB  XWCb\Aj,  or  a  designee. 

S600l2    WerdiMage. 

[u^Mast  ie  used,  instead  of  "shall",  to 
denote  an  obligation  to  act;  it  is  used 
primarily  when  lefemog  to  raquiremants 
of  the  Magnuson  Act  the  logical 
extension  tbecaet  «r  of  othffi'  aj^>lica3)te 


(b)  5Antf  is  used -ody  when  quoting 
statutoiy  language  uiieufly,  to  avoin 
coiilusiun  wiui  tne  future  tense. 

(c)  ShoaU  is  used  to  in(£cate  &at  an 
action  or  consideration  is  strongly 
reconimended  to  fulfill  the  Secretary's 
interpretation  of  the  Magnuaon  Act.  ani 
is  a  factor  reviewers  wiM  lade  far  ia 
eaalaatioga  SOiV«r.FltA>. 

(d)  May  it  nedln  a  permiwive  senae. 

(e)  May  not  is  proscriptive;  it  has  the 
same  force  as  must  not. 

(0  Witf  is  aaed  dewa^vely.  as 
distk^aisbad  Araas  daaetiag  an 
obligation  to  act  or  the  future  tense. 

(g)  Could  is  used  when  giving 
examples,  in  a  bypoflietical  permissive 
sense. 

(h)  Can  is  used  to  mean  "is  able  to"  as 
distinguished  from  "may." 


$6003 
(a)  Fishery  management  terms. 

ABC — acceptable  biological  catdi 

DAN — estinated  Aenesfic  annual  harvest 

DAF-'«StiBated  dooMsfic  annual  processmg 


FMT    nsheijr  aiaaaaainntplan 

FMU — fisheiy  maaagamoat  unit 
JVP — joint  venture  processing 
MSY — maximum  sustainable  yield 
OY — optimum  yirfd 

FMP — pMitakwry  &barf  management  plan 
TAG— told  aBowiUaxatch 
TALFF— tatd  aUowmblc  level  of  foreign 
Ashing 

(bj  Legialatian. 

ARIV    A Aaiaistrative  ftocadiae  Act 
CZMA— Coastal  Zone  Management  Act 
ESA — ^Endangered  Species  Act 
FOIA    iMeeuom  of'uODfmBtiuu  Act 
MFCMKr-MagnaBOB  RalMry  Csnaervation 

and  MaaagHBaat  Aet 
MMPA— Mariat  Mmaaial  Birotactiaa  Act 
MPRfiA    ^■<na»Paot«ction,HaBaarch.-and 

Saoctuafias  Aot 
NEPA— Natioaal  Environmental  Policy  Act 
PA— Privacy  Act 

RFA    Hugufcrttwy  l^Bidbttty  Act 

(g)  Federcd  agencies. 

CEQ — Counoil  an  Baviianmeiital  Quality 
DOC    Pufili— III  af  CoaimerDe 
DPI    Dayai^eat  aitkit  tateiior 
DOS-^OopaHaaant  of  State 
EPA— Enviranmantal  Protection  Ageacy 
FWS— Fish  and  Wildlife  Agency 
NMFS— NafiaaalliilanBe  fiafaeriea  Senrice 
NOAA— Nattonal  Ooaaaic  aad  AtmosplMric 

AAmraiBtzatian 
OMB— Ofiiee  «f  Manafement  and  findget 
SEA  "Still  BaaiBaaB  Adminiatratiaa 
usee— Uaitod  States  Coast  Guard 
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MANAGEMENT  COUNCILS 

Subpart 
aoi.l 


601.11  Inlarcoandl  houadarisa. 

601.12  Inteicoundl  fisheries 


Ofganizationf  PracBcaa^and  Pi  uc  adui  es 

601.21  ]*Brpaae. 

601.22  t!ouncfl  Statement  of  otganization, 
practices,  and  procedum. 

on J9   fimpwyaiant  piacfioes. 
601M    Padgetiag.  landing,  and  accounting. 
601.25    SoppoSlavnioea. 
601.28    CMfavandicaUe  law. 
601.27    ftrrtadfaavfuaiifidBntialitiraf 
slatiaties. 

Subpart  D—MambaraNp 

601.31  Purpoae. 

601 .32  Xenns  of  Coundl  members. 
60US    Appoiutments. 

601.34    Oath  of  ofBce. 

601 J5   Kule  of  Conduct 

601.36    Removal. 

60U7    Financial  disdosme. 

601.98    Security  investigations  and 

cieanuiceB. 
601.38    Gooncfl  mturtwi  oempemation. 
Authority:  16  O.S.C.  1801  et  mq. 

Subpart  A— Qanarai 

9  601.1    Purpoae  and  scope. 

(a)  Hue  jant^ovems  the  jariadictioa. 
organizatioB,  jiraoliaet.  and  prooedures 
of  ibe  ai^  Jiqgioaal  Fiahny 
Man^pamfint  Ciwindls  (CoiUBdls) 
established  by  the  Magnuson  Fishery 
ConservaiioB  and  kdanagoaent  Act,  as 
aaasoded  (Magauwa  Act].  16  U.S.C 
ISOlia/aeQL  TiMCoiiacilaareinstitntions 
created  by  Federal  Jaw,  whose  actions 
must  -uuifoRn  to  the  onifbrm  Standards 
established  by  the  Secretary  of 
Cammecne  ia  this  part. 

{b)  The  definitiona.  word  usage,  and 
abbaevialians  aet  forth  ia  Fart  600  apply 
within  ibis  itarL 


960111 

(a)  NewBa^mnd  and  Mid-AOantic 
Councils.  The  bouBdary  begins  at  the 
intarsBctionpointaf  Connecticut  Rhode 
Islaad.  and  New  ¥«rk  at  41 1816.240"  N. 
latitude  and  71 54'28.477"  W.  longitude 
and  pn>C8edsaauth372Z32.75~£.  to  the 
point  of  jBtiiiiiiiiiHasi  with '4w outward 
bounhi^oftfae  exdaaive  economic 
zone  (EJUS)  aa  specified  ia  the  Magnuson 
Act. 


(b)  Mid-Atlaatic  aui  Smith  Atlantic 
Councils.  The  boundary  begins  at  the 
seaward  boundary  between  the  States 
of  Virginia  and  North  Carolina,  and 
proceeds  due  east  to  Ae  point  of 
intersection  with  the  outward  boundary 
of  the  EEZ  as  specified  in  the  Magnuson 
Act. 

(c)  SouA  Atlantic  and  Gu^  of  Mexico 
Councffs.  Hie  boundary  coincides  with 
the  line  of  demarcation  between  die 
Atlantic  Ocean  and  the  Gulf  of  Mexico, 
which  begins  at  &e  intersection  of  the 
outer  boundary  of  the  EEZ,  as  specified 
in  the  Magnuson  Act,  and  83  <X)"W. 
longitnde,  proceeds  northward  along 
that  meridian  to  24  35*  N.  latitude  (near 
the  Dry  Tortugas  Islands),  thence 
eastward  along  that  parallel,  tfirougji 
Rebecca  Siioai  and  the  Quicksand 
Shoal,  to  the  Merguessas  Keys,  and  then 
through  ttie  norida  Kejrs  to  (be 
mainland  at  die  eastern  end  of  Florida 
Bay,  the  line  so  nmning  Oiat  the  narrow 
waters  within  ttie  Dry  Tortugas  Island, 
the  Marquesses  Keys  and  the  Florida 
Keys,  and  between  the  Florida  Key«  and 
the  mainland,  are  within  the  Gulf  of 
Mexico. 


Subpart  C—UnHonB  SlUMlarris  for 


9601.12 

If  any  fishery  extends  beyond  the 
geographical  area  of  authority  of  any 
one  Council  the  Secretary  may — 

(a)  Oesigaate  a  single  Council  to 
prepare  the  FMP  for  such  fishery  and 
any  amendmeats  to  auA  FMP,  in 
consultation  with  the  other  Councils 
concerned:  or 

(b)  Require  that  the  FMP  and  any 
amendments  be  prepared  jointly  by  all 
the  Councils  conceraed. 

(1)  A  jointly  prepared  FMP  or 
amendment  must  be  adopted  by  a 
majority  of  the  voting  soembers,  present 
and  voting,  of  each  participating 
Council.  E^erent  ccmservation  and 
management  measures  may  be 
developed  for  specific  geographic  areas, 
but  the  FMP  should  address  the  entire 
geographic  range  of  the  stock(s). 

(2)  In  the  case  of  joint  FMP  or 
amendment  preparation,  one  Council 
will  be  designated  as  the 
"administrative  lead."  The 
"administrative  lead"  Council  is 
responsible  for  the  preparation  of  the 
FMP  or  any  amendments  and  other 
requited  dociunents  for  submission  to 
the  Secretary. 

(3)  None  of  the  Councils  involved  in 
joint  preparation  may  withdraw  without 
Secretarial  approval.  If  Councils  caiuiot 
agree  on  ftppr^nnh  or  management 
measures  within  a  reasonable  period  of 
time,  the  Secretary  may  designate  a 
single  Council  to  prepare  the  FMP  ar 
may  issue  the  FKO>  under  Secretarial 
authority. 


Proc«durM 

9601.21  Piirpoai. 

Section  302(f)(e]  of  the  Magnuson  Act. 
16  U.S.C  18S2(Q(^  requires  each 
Council  to  determine  its  own 
organization,  practices,  and  procedares 
for  cairying  out  its  fiuKtioas  in 
accordance  with  suob  uniform  standards 
as  are  prescribed  by  the  Secretary.  This 
subpart  provides  these  uniform 
standards. 

9601.22  CouncisUte<Twntof 
orgsnizatton,  practtosa,  and  procadures. 

(a)  Councils  are  required  to  publish 
and  make  available  to  the  public  a 
Statement  of  Organization.  Practices, 
and  Procedures  (SOPP]  in  accordance 
with  such  uniform  standards  as  are 
prescribed  by  the  Secretary.  The 
purpose  of  the  SOH>  is  to  inform  the 
public  how  the  Council  operates  within 
the  framework  of  the  Secretary's 
imiform  standards. 

(b)  According,  wittiin  160  days  of 
the  effective  date  of  these  regulations. 
Councils  must  prepare  and  submit  for 
Secretarial  review  and  approval 
amendments  to  their  current  SOPPs 
which  are  consistent  with  die  guidelines 
in  Part  60S,  statutory  requirements  of  the 
Magnuson  Act,  and  other  applicable 
law.  Upon  approval  of  a  Coimcil's  SOPP 
amendment  by  the  Secretary,  a  Notice 
of  Availability  will  be  published  in  the 
Federal  BagMwt  including  an  address 
where  the  p«d>lic  may  write  to  request 
copies. 

(c)  Coancils  may  deviate,  where 
lawfol  fiom  the  guidehnes  with 
appropriate  supporting  rationale,  and 
Secretarial  approval  of  each  amendment 
to  a  SOPP  woold  constitute  approval  of 
any  such  deviatieiis  for  that  particular 
CoundL 

9601.23  Employmant  pfacticas. 
Council  members  (except  for  Federal 

govermaent  Officials)  and  staff  are  not 
Federal  employees  subject  to  Office  of 
Personnel  Management  (OPM) 
regulations.  Council  staffing  practices 
are  set  forth  in  each  Council's  Statement 
of  Operating  Practices  and  Procedures. 
(See  Part  605  for  guidebnes  concerning 
Council  personnel  matters  and 
standards.) 

9601.24  Budgatina,  funding,  and 
accounting. 

The  Councils'  administrative 
operations  are  governed  by  the 
requirements  of  OMB  Circular  A-110 
(Uniform  Administrabve  Requirements 
for  Grants  and  Agreements  with 
Institutions  of  Hi^ier  Education, 


Hospitals,  and  other  Nonprofit 
Organizatioas),  and  A-122  (Cost 
Principles  for  f4onprofit  Organizations), 
and  the  Council  Statement  of 
Orgatdzatien,  lYsctices,  and  Procedares. 

9601.25    Support sarvlcea. 

Section  3(U^f)(3)  of  the  Ma^Msson  Act 
directs  the  Secretary  to  provide  the 
Councils  with  administrative  Mipport 
services  necessary  for  their  effective 
functioning. 

(a)  Section  302(0(4)  of  tbe  Magnuson 
Act  directs  tiie  Ackninistrator  of  the 
General  Services  AdministratioD  to 
furnish  each  Council  with  such  offices. 
equipsBcnt.  supplies  and  services  as  he 
is  authorized  to  finnish  to  any  agency  or 
instrumentality  of  the  United  States. 

(b)  Section  302(f)(2)  of  the  Magnuson 
Act  audiorizes  all  Federal  agencies  to 
detaU  personnel  on  a  reimbursable  basis 
to  the  Council  after  consulting  with  the 
Assistant  Administrator. 

(c)  NOAA  regional  offices  are 
assigned  to  arrange  for  services  and 
support  to  each  Council  as  follows: 


Council 

Swvicing  fiaU  unH 

NewEnglMMl 

Noilhaaal  Ravon.  NMFS 

Mid-Atlantic 

South  Aflamic 

Carit)t>ean„  ... 
Gulf  o(  IMeidoo 

Pacific 

Nortti  Pacific 

Northaaat  Region.  NMfS 
SoutfwftBt  flogion.  NMrS 
ScmBwmI  Dogion,  NMFS 
Souttwast  Ragioa  NMFS 
Morthaaal  Region.  NMFS 
Alaska  Region,  NMFS 

Western  Padfic. 

SouOMMat  Region,  NMFS 

(dj  Transfer  of  funds  between  NMFS 
and  Councils.  Once  funds  are  provided 
to  the  Councils,  they  cannot  be 
transferred  from  a  Council  to  a  NMFS 
Center  or  Region,  or  any  other  Federal 
agency.  Coundls  can  request  that 
NOAA  transfer  funds  identified  for 
Council  programmatic  activities  to 
NMFS'  Centers  or  Regional  Offices. 

(1)  Councils  may  not  reimburse,  or 
otherwise  pay  for,  NOAA  employees' 
travel  per  diem,  or  other  expenses  to 
participate  in  Council  activities. 

(2)  Regional  Offices  or  Centers  may 
not  transfer  funds  to  the  Council,  or  in 
any  way  purchase  products,  services,  or 
supplies  directly  from  the  Councils.  Any 
transfer  of  funds  or  purchases  of  any 
type  must  be  made  through  NOAA,  with 
appropriate  documents  prepared  by  the 
Assistant  Administrator,  to  secure  the 
services  or  goods  from  the  Councils. 

9601.26    Other appHoaMa law. 

Under  section  303(aKl)(C)  of  the 
Magnuson  Act  an  FMP  must  be 
"consistent  with  the  national  standards, 
the  other  provisions  of  this  Act,  and  any 
other  apphcable  law."  Part  604  seU  forth 
the  Secretary's  determination  and 
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announcement  to  the  public  of  other  law 
that  is  considered  appHcable  to  the 
fishery  management  process. 

§601.27    Protaction  Of  eonfktonttemy  Of 
statistic*. 

(a]  Each  Council  must  establish 
appropriate  procedures  applicable  to  it 
and  to  its  committees  and  advisory 
panels  for  ensuring  the  confidentiality  of 
the  statistics  that  may  be  submitted  to  it 
by  Federal  or  State  authorities,  and  may 
be  voluntarily  submitted  to  it  by  private 
persons;  including,  but  not  limited  to. 
procedures  for  the  restriction  of  Council 
member  or  advisory  group  access  and 
the  prevention  of  conflicts  of  interest, 
except  that  such  procedures  must  be 
consistent  with  procedures  of  the 
Secretary,  and.  in  the  case  of  statistics 
submitted  to  the  Council  by  a  Staste,  the 
confidentiality  laws  and  r^ulations  of 
that  State. 

(b)  NOAA  does  not  release  or  allow 
access  to  confidential  information  in  its 
possession  to  Council  members  and 
members  of  Council  advisory  groups. 
Council  staff  access  to  such  data  is 
granted  after  Councils  have: 

(1)  Documented  a  need  for 
un&SS^ated  data  and 

(zfEstablished  procedures  to  ensure 
the  confidentiality  of  such  information 
as  required  by  the  Magnuson  Act. 

Subpart  D—MembersMp 

9601.31    PurpoM. 

This  subpart  sets  forth  obligations 
under  law  and  Secretarial  policy  that 
affect  Council  members  individually.  It 
provides  information  for  the  public 
regarding  the  nomination  process, 
qualification  for  Council  membership, 
compensatioa  and  conduct  while  in 
office. 

{601.32    Twins  of  CoundiDMnbors. 

Voting  members  (other  than  principal 
State  officials,  the  RD,  or  other 
designees)  are  appointed  for  a  term  of 
three  years  and  may  be  reappointed.  An 
individual  appointed  to  fill  a  vacancy 
occurring  prior  to  the  expiration  of  any 
term  of  office  will  be  appointed  for  the 
remainder  of  that  term.  The  anniversary 
date  for  measuring  terms  of  membership 
is  August  11.  The  Secretary  may 
designate  a  term  of  appointment  shorter 
than  the  normal  three  years  if  necessary 
to  provide  for  balanced  expiration  of 
terms  of  office. 


9601.33 

(a)  Each  year  approximately  one-third 
of  the  appointed  members'  terms  expire; 
members  will  be  appointed  or 
reappointed  by  the  Secretary  from  lists 
of  nominees  submitted  by  March  15  of 
each  year  by  the  Governors  of  each 


constituent  State.  Governors  must 
submit  the  names  of  three  nominees  for 
each  applicable  vacancy.  These 
procedures  also  apply  when  a  vacancy 
occurs  prior  to  the  expiration  of  a 
member's  term. 

(b)  The  Governors  are  responsible  for 
nominating  only  those  persons  who 
meet  the  qualification  requirements  of 
the  Magnuson  Act;  they  must  provide 
appropriate  documentation  to  the 
Secretary  that  each  nomination  was 
made  in  consultation  with  commercial 
and  recreational  fishing  interests,  and 
each  nominee  is  knowledgeable  and 
experienced  in  one  or  more  of  the 
following  ways  related  to  the  fishery 
resources  of  the  geographical  area  of 
concern  to  the  Council; 

(1)  At  least  three  years'  experience  in 
the  harvesting,  processing,  or  maricet  of 
fish  or  fish  products; 

(2)  At  least  three  years'  experience 
promoting  fishing  for  pleasure, 
amusement,  relaxation  or  consumption. 
This  may  include  operating  a 
recreational  fishing  business; 

(3)  Former  or  current  officer  or 
leadership  role  in  a  State,  regional,  m 
national  organization  made  up  of 
representatives  of  any  of  the  interests 
described  in  9  601.33(b)(l]  and  (2); 

(4)  At  least  three  years'  experience 
managing  and  conserving  natural 
resoiut:es,  including  at  least  one  year 
interacting  with  industry,  government 
bodies,  academic  institutions,  and 
public  agencies.  This  would  include 
experience  serving  as  a  member  of  a 
Council,  Advisory  Panel,  or  Scientific 
and  Statistical  Committee. 

(5)  At  least  three  years'  experience 
representing  consumers  of  fish  or  fish 
products  through  participation  in  local. 
State,  or  national  organizations,  or 
performing  other  activities  specificaUy 
related  to  the  education  and/or 
protection  of  the  consumer  of  marine 
resources. 

(6)  At  least  three  years'  experience  in 
teaching,  journalism,  writing,  or 
researching  matters  related  to  fisheries, 
fishery  management  and  fishery 
resource  conservation.  Such  experience 
includes  both  natural  and  social 
sciences. 

(7)  At  least  three  years'  consulting  or 
legal  experience  in  areas  directly  related 
to  fisheries  resource  management, 
conservation,  or  use,  including 
interacting  with  officials  of  local.  State, 
or  Federal  agencies. 

(c)  To  assist  in  identifying  necessary 
qualifications,  each  nominee  should 
furnish  to  the  appropriate  Governor's 
office  a  current  rtsum^  or  equivalent, 
describing  career  history — with 
particular  attention  to  experience 
related  to  the  above  criteria.  Nominees 


may  provide  such  information  in  any 
format  they  wish.  Career  and 
educational  history  information  sent  to 
the  Governors  should  also  be  sent  to  the 
Office  of  Fisheries  Conservation  and 
Management. 

(d)  If  the  Secretary  determines  that 
any  nominee  is  not  qualified,  the 
Secretary  will  notify  the  appropriate 
Governor  of  that  determination.  The 
Governor  may  then  submit  a  revised  list 
or  resubmit  the  original  list  with  an 
additional  explanation  of  the 
qualifications  of  the  nominee  in 
question.  The  Secretary  reserves  the 
right  to  determine  whether  nominees  are 
qualified. 

(e)  Each  member  State  must  have  at 
least  one  appointed  voting  member 
serving  on  the  Council  who  has  been 
nominated  by  the  Governor  of  that 
State.  If  a  Governor  fails  to  submit  a  list 
of  qualified  nominees  within  the  time 
allotted,  and  if  that  State  is  not  already 
represented  by  one  appointed  voting 
member,  the  seat  will  remain  vacant 
until  three  qualified  nominations  are 
received  and  have  been  acted  upon  by 
the  Secretary. 

(f)  If  a  Governor  fails  to  submit  a  list 
of  qualified  nominees  within  the  time 
allotted,  and  that  member  State  is 
already  represented  by  one  appointed 
voting  member,  then  the  new  memberfs) 
will  be  appointed  from  the  list  of  names 
submitted  by  the  Governors  of  the  other 
constituent  States. 

(g)  The  Secretary  must  ensure  a  fair 
apportionment,  on  a  rotating  or  other 
basis,  of  the  active  participants  (or  their 
representatives]  involved  in  the  fisheries 
under  Council  jurisdiction.  Further,  the 
Secretary  must  take  action  to  ensure,  to 
the  extent  practicable,  that  those 
persons  dependent  for  their  livelihood 
upon  the  fisheries  within  Council 
jurisdiction  are  fairly  represented  as 
voting  members. 

9601.34   Oattiofofflca. 

As  trustees  of  the  Nation's  fishery 
resources,  all  voting  members  must  take 
an  oath  specified  by  the  Secretary  as 

follows:  I ,  as  a  duly  appointed 

member  of  a  Regional  Fishery 
Management  Council  established  under 
the  Magnuson  Fishery  Conservation  and 
Management  Act,  hereby  promise  to 
conserve  and  manage  the  living  marine 
resources  of  the  United  States  of 
America  by  carrying  out  the  business  of 
the  Council  for  the  greatest  overall 
benefit  of  the  Nation.  I  recognize  my 
responsibility  to  serve  as  a 
knowledgeable  and  experienced  trustee 
of  the  Nation's  marine  fisheries 
resources,  being  careful  to  balance 
competing  private  (»  regional  interests. 


and  always  eware  and  protective  of  the 
public  Hiterest  in  tkose  resoarces.  I 
commit  nyself  to  uphold  the  provisi<m8, 
standards,  and  requirements  ef  the 
Magnuaoa  Fishery  Conservation  and 
Management  Act  and  other  applicable 
law.  md  shaD  coaduct  myself  at  all 
times  aooonfing  to  Ae  niea  of  condoot 
pieacribed  by  Ae  Secretary  of 
Conunerce.  This  oath  is  freely  given  and 
without  meatal  reservation  or  purpose 
of  evasioiL 

960t3S   Rulaeofeanduct 

(a)  Council  members,  as  Federal 
officeholders,  are  subfect  to  aiost 
Federal  criminal  statutes  covering 
bribery,  conllict-of'interest.  disdosure  of 
confidential  inforsBation.  and  lobbying 
with  appropriated  fimds.  In  particalar. 
the  foDowing  provisions  apply: 

(1)  18  U.S.C.  201— prohibits  offer  or 
acceptance  of  anything  of  value  to 
influence  any  official  act; 

[2]  18  U.S.C.  a03,  205-i>rohibit8 
officials  from  representing  anyone 
before  a  Federal  court  or  agency  in  a 
matter  involving  a  specific  party  in 
which  the  United  States  has  a  direct  and 
substantial  interest  and  in  which  the 
official  has  woiiced  personally  and 
sabstanttally. 

(3)  18  U.S.C.  207 — prohibits  a  former 
official  from  representing  others  before 

a  Federal  agency  concerning  a  particalar 
matter  invobmig  specific  parties  in 
wbidt  Ae  official  participated 
personally  and  substantially  as  a 
Federal  »ffiHnl  or  which  was  under  the 
person's  official  responsibility. 

(4)  18U.S.C.  2ae-^Tohftfits  official 
acts  in  a  matter  in  which  die  official  has 
a  personal  financial  interest.  This 
prohibition  does  not  apply  to  a  financial 
interest  of  a  CoancH  voting  member  or 
Executive  Director  if  the  official  obtains 
a  waiver  under  18  U.S.C.  208tb),  or  if  die 
financial  interest  is  in  a  harvesting, 
processing,  or  mariceting  activity  diat 
has  been  disclosed  in  a  r^ort  filed 
under  S  601.37. 

(5)  It  U.S.C.  209— prohibits  an  official 
from  receiving  compensation  for 
preforming  Federal  duties  from  a  source 
other  than  the  United  States 
Government  This  restriction  does  not 
apply  to  an  official  who  hn  served  for 
130  dajrs  or  less  in  a  SOS-day  period. 

(0)  II  U.S.C.  210, 211— pnrfiibits  offer 
or  acceptance  of  value  to  procure 
appointment  to  pdbbc  office. 

(7)  18  U.S.C.  190S— prohibHs 
disdoeoe  of  trade  secrets  or 
ooi^fidentiel  ponunerciri  hdormation 
exoept  as  provided  by  lew. 

(8)  18  U.S.C  1013— proiiibits  nse  of 
apprapiiated  foads  to  taAoenoe  a 
menber  of  CeBgrees  te  favor  or  oppose 
any  le^efiyi.er  apfopiiatien. 


However,  this  prohibition  does  not 
apply  when  respondhig  to  a  request 
from  a  menner  of  Congress  or  a 
Congressional  Coranittee.  Personal 
communieatiens  of  a  CornicU  member  or 
employee  at  his  own  expense  diat  are 
indentified  as  such  are  not  prohibited, 
(b)  The  Ceandls  are  responsible  for 
maintainfaig  hi^  standards  of  ethical 
conduct  among  diem»rives,  dwir  staffs, 
and  their  advisory  groctps.  In  addition  to 
abiding  by  the  appHcable  Federal 
conflict  of  interest  statutes,  which  apply 
to  Council  members,  bodi  members  and 
employees  of  die  Comtdls  must  comply 
with  these  standards  of  conduct: 

(1)  No  employee  of  a  Council  may  nse 
his  or  her  <^cial  audiority  or  influence 
derived  from  his  or  her  position  with  the 
Council  for  the  purpose  of  interfering 
%vith  or  affecting  the  result  of  an  election 
to  or  a  nominatien  for  any  national 
State,  county,  or  municipal  elective 
office. 

(2)  No  employee  of  a  Conned  may  be 
deprived  of  employment,  position,  work, 
compensation,  or  benefit  provided  for  or 
made  possible  by  the  Magnuson  Act  on 
account  of  any  political  activity  or  lack 
of  such  activity  in  support  of  or  in 
opposition  to  any  candidate  or  any 
political  party  in  any  national,  State, 
coimty,  or  municipal  dection,  or  on 
account  of  his  or  her  political  affiliation. 

(3)  No  Council  member  or  employee 
may  pay,  or  offer,  or  promise,  or  sc^cit, 
or  receive  from  any  person,  firm,  or 
corporation,  a  contribution  of  money  or 
anything  of  vahie  in  consideration  of 
eitiher  support  or  the  use  of  influence  or 
the  promise  of  support  or  influence  m 
obtaining  for  any  person,  any  appointive 
office,  place  or  emplosrment  under  the 
Council. 

(4)  No  employee  of  a  Council  may 
have  a  ifirect  or  indbect  financial 
interest  that  conflicts  with  dte  fotr  and 
impartid  conduct  of  his  or  her  Council 
duties.  However,  an  Executive  Director 
may  retain  a  financial  interest  in 
harvesting,  processing  or  mariceting 
activities,  and  participate  in  matters  of 
general  pnbHc  concern  on  the  Council 
which  might  affect  that  interest,  if  that 
interest  has  been  disclosed  in  a  report 
filed  under  9  801.37. 

(5)  No  Councfl  member,  employee  of  a 
Council,  or  member  of  a  Cooiidl 
advisory  group  mi^y  use  or  allow  die 
use,  for  other  than  official  purposes,  of 
information  obtained  through  or  in 
connection  with  his  or  her  Cotmdl 
employment  that  has  not  been  made 
availaUe  to  the  generri  pubBa 

(6)  Ne  Council  member  or  employee  of 
the  Coeadl  may  engege  in  criminal 
infamous,  dishonest  notorioosly 
immwsd  er  dbgcacefid  conduct 
pv^eAoial  to  die  Councfl. 


(7)  No  Council  member  or  employee  of 
the  Council  may  nse  Council  property  on 
other  than  official  business.  Sudi 
property  must  be  protected  and 

piesei  ved  from  improper  or  deleteiioas 
operation  or  nse. 

(8)  No  Council  member  may 
participate 

(i)  Personally  and  substantially  as  a 
member  through  decision,  approval 
disapprove  recommendation,  the 
rendering  of  advice,  investigation,  or 
otherwise  in  a  particular  matter  in 
which  he  or  she  has  a  financial  interest 
or 

(ii)  In  any  matter  of  goieral  public 
concern  which  is  likely  to  have  a  direct 
and  predictable  efkct  on  a  ■lember's 
fjnawrial  interest  traless  that  interest  is 
in  harvesting,  processing,  or  mailieting 
activities  and  has  been  disclosed  in  a 
report  filed  under  9  801.37.  For  pnipeses 
of  this  subsection,  the  member's 
financial  interest  includes  diat  of  the 
member's  spouse,  minor  child,  partner, 
organization  in  whidi  the  member  is 
serving  as  officer,  ifirector,  tnistee, 
partner  or  employee,  or  any  person  or 
organization  with  whom  the  member  is 
negotiating  or  has  any  arrangement 
concerning  prospective  employment. 


9601.36 

The  Secretary  may  remove  for  cause 
any  Secretarially-appointed  member  of 
a  Council  in  acrordance  with  section 
302(b)(5]  of  the  Magnuson  Act  wherein 
the  Council  concerned  first  recommends 
removal  by  not  less  than  two-diirds  of 
the  voting  members.  A  removal 
recommendation  of  a  Council  must  be  in 
writing  and  accompanied  by  a  statement 
of  the  reasons  upon  which  the 
recommendation  is  based. 


9601J7 

(a)  The  Magnuson  Act  requires  the 
disclosure  by  Council  nominees, 
appointees,  voting  members,  and 
Executive  Directors  of  any  financial 
interest  of  die  reporting  individual  in 
any  harvesting,  fwooessing,  or  maAeting 
activity  diat  is  being,  or  will  be. 
undertaken  within  any  fishery  under  the 
jurisdiction  of  the  individuaPs  Council 
or  of  any  such  financial  interest  of  die 
reporting  individual's  spouse,  minor 
child,  partner,  or  any  organization  (other 
than  the  Council)  in  which  that 
individual  is  serving  as  an  officer, 
director,  trustee,  partner,  or  emplojree. 
The  information  required  to  be  reported 
must  be  (hsclosed  on  NOAA  Form  88- 
195.  "Statement  of  Financial  Interests 
for  Use  by  Vodng  Members,  Nominees 
and  Executive  Directors  of  Regional 
Fishery  Management  Councils,"  or  swA 
other  form  as  the  Secretary,  or  designee 
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may  prescribe.  The  report  must  be  filed 
by  nominees  for  Secretarial  appointment 
before  the  date  of  appointment  as 
prescribed  by  the  Secretary.  Other 
voting  members  and  Executive  Directors 
must  file  the  report  with  the  Executive 
Director  of  the  appropriate  Council  prior 
to  taking  office.  Individuals  must  update 
the  form  at  any  time  a  reportable 
financial  interest  is  acquired  or  the 
financial  interests  are  otherwise 
substantially  changed.  The  information 
required  to  be  submitted  will  be  kept  on 
file,  and  made  available  for  pubHc 
inspection  at  reasonable  hours  at  the 
Council  offices.  A  copy  of  the  form  may 
be  obtained  fit>m  the  appropriate 
Regional  Office. 

(b)  The  provisions  of  18  U.S.C.  208  do 
not  apply  to  an  individual  who  has  filed 
a  financial  report  under  this  section 
regarding  an  asset  that  has  been         , 
reported.  ! 

S«01J8    SMwttylnvMtlgMlofWwid 


(a)  Access  to  security  classified 
material  is  governed  by  security 
regidations  and  procedures  pursuant  to 
E.0. 12356,  effective  August  1. 1982.  No 
person  may  have  access  to  classified 
information  unless  that  person  has  been 
determined  to  be  trustworthy,  and 
unless  access  is  necessary  for  the 
performance  of  official  duties.  TTiis 
determination,  referred  to  as  a  security 
clearance,  shall  be  based  on  an 
investigation  in  accordance  with  the 
standards  and  criteria  of  Department 
Administrative  Order  (DAO)  207-4.  The 
authority  having  custody  of  the 
classified  information  determines 
whether  the  requester  has  a  need  to 
know  the  information  in  the 
performance  of  the  requester's  official 
duties.  The  noncritical  sensitive  position 
has  access  to  information  dassffied  as 
CONFIDENTIAL  or  SECRET  which  is 
normally  sufficient  for  Council  purposes; 
however,  clearance  for  access  to  TOP 
SECRET  information  may  be  granted  by 
the  Secretary  following  regular  Federal 
procedures.  Foreign  nationals  may  not 
receive  security  clearance;  however, 
with  the  consent  of  the  Director,  DOC 
Office  of  Security,  classified  InformatiMi 
may  be  released  to  a  foreign  national. 

(b)  All  Council  members,  staff,  and 
members  of  advisory  groups  are 
individually  required  to  protect  | 
classified  information  and  may  be 
subject  to  sanctions  if  they  violate  E.O. 
12356, 18  U.S.C.  793.  794,  or  952.  or  the 
National  Security  Act  (50  U.S.C.  401  et 
seq.] 

(c)  Security  clearances  are  required 
for  all  Council  members  and  Executive 
Directors.  Other  staff  and  advisory 
group  members  may  be  required  to 


obtain  clearances  at  the  Councils' 
discretion.  Those  who  have  not  been 
cleared  may  not  participate  in  meetings 
closed  for  reasons  of  national  security, 
or  have  access  to  any  classified 
information. 

(d)  To  initiate  security  assurances, 
Council  members,  staff,  and  members  of 
advisory  groups  and  nominees  must 
submit  two  documents  to  initiate 
security  assurances: 

(1)  An  FBI  fingerprint  card  (FD-256), 
and 

(2)  A  Standard  Form  85,  'T>ata  for 
Nonsensitive  or  Noncritical-Sensitive 
Position." 

(e)  The  Standard  Form  85  is  a  multi- 
use  biographical  form  developed  by  the 
Office  of  Personnel  Management.  "The 
following  instructions  apply  to 
completion  of  the  SF-85: 

(1)  The  form  must  be  typed. 

(2)  Blocks  1,  2,  3,  and  4  are  self- 
explanatory. 

(3)  Block  5  must  contain  a  title  of  a 
Council-related  position,  e.g..  "Council 
member",  "Council  staff",  "advisory 
group  member." 

(4)  Block  6  must  contain  "NMFS, 
Wash.  DC  20235." 

(5)  Block  7  must  contain  date  and 
places  of  residence  for  the  most  recent 
five  (5)  year  period. 

(6)  Blocks  8.  la  11, 12.  and  13  are  self- 
explanatory. 

(7)  Block  9  must  be  marked 
"Noncritical-Sensitive." 

(8)  Block  14  must  specifically  list  the 
nominee's  employment  for  the  most 
recent  five  (5)  year  jMriod. 

(9)  The  form  must  be  signed  and 
dated. 

(f)  Form  FD-258  is  the  standard 
fingerprint  card  used  by  the  FBI. 
Fingerprints  are  not  maintained  on  file 
with  the  FBI  but  are  destroyed  once  the 
criminal  history  check  has  been 
completed.  Individuals  may  have  their 
fingerprints  taken  at  their  local  police 
department  or  at  the  personnel/seciuity 
office  of  any  Federal  agency  willing  to 
provide  the  service. 

(g)  The  security  determination  is  valid 
for  five  (5)  years. 

(h)  Individuals  who  are  renominated 
and  who  have  not  undergone  security 
processing  within  the  five-year  period 
will  be  required  to  submit  a  new 
processing  package,  including 
fingerprints. 

(i)  hi  addition  to  submission  of  SF-^ 
and  FD-258,  Council  members,  staff,  and 
members  of  advisory  groups  will  be 
required  to  sulunit  a  Non-Disclosure 
Agreement  in  order  to  complete  the 
clearance  process,  as  lawfiiUy  required 
by  any  National  Security  Council  or 
other  lawful  Directive  in  accordance 
with  its  terms.  Pinal  security  clearances 


will  become  effective  only  upon  receipt 
by  the  DOC  Office  of  Security  of  any 
lawfully  required  Non-Disclosure 
A^eement. 

(])  After  notification  of  appointment, 
new  Council  members  should  submit 
any  lawfully  required  Non-Disclosure 
A^ement  to  Uie  Office  of  Fisheries 
Conservation  and  Management  through 
the  RBr  as  quickly  as  possible. 

(k)  All  other  individuals  are 
encouraged  to  submit  any  lawfully 
required  Non-Disclosure  Agreement 
simultaneously  with  the  SF-85  and  FD- 
258  to  expedite  final  clearances. 

(1)  Councils  should  maintain  adequate 
records  to  determine  when  to  initiate 
renewal  requests  as  clearances  expire.  It 
will  be  the  responsibility  of  Council 
staffs  to  request  (through  the  Office  of 
Fisheries  Conservation  and 
Management),  as  appropriate: 

(1)  Initial  and  renewal  security 
clearances  for  State  designees/ 
alternates,  and  all  members  of  advisory 
groups,  (SSC  AP.  team  members,  eta); 
and 

(2)  Initial  and  renewal  security 
clearances  for  Council  staff. 

(m)  Security  clearances  for  U3.  Fish 
and  Wildlife  Service,  U.S.  Coast  Guard, 
U.S.  Department  of  State,  and  Marine 
Fisheries  Commission  non-voting 
members  are  obtained  by  the  respective 
agencies.  However.  Council  stafiis  ai« 
advised  to  verify  periodically  that  these 
members  have  valid  clearances  in  effect 

1601.39   CounoiiMmbereomperaatioa 

(a)  The  voting  members  of  each 
Council  who  are  not  employed  by  the 
Federal  Government  or  any  State  or 
local  government  shall  receive 
compensation  at  the  daily  rate  for  a  GS- 
16  in  the  General  Schedule  when 
engaged  ia  the  actual  performance  of 
duties  as  assigned  by  the  Chairman  of 
the  Council.  Actual  performance  of 
duties,  for  the  purposes  of 
compensation,  may  include  travel  time. 

(b)  Council  members  whose  eligibility 
for  compensation  has  been  estabUshed 
in  accordance  with  NOAA  guidelines 
will  be  paid  on  a  contract  basis  without 
deductions  being  made  for  Social 
Security  or  Federal  and  State  income 
taxes.  A  report  of  compensation  will  be 
furnished  each  year  as  required  by  the 
Internal  Revenue  Service.  Such 
compensation  may  be  paid  on  a  full 
day's  basis  whether  in  excess  of  eight 
hours  a  day  or  less  than  eight  hours  a 
day.  The  time  is  compensable  where  the 
Individual  member  is  required  to  expend 
a  significant  private  effort  which 
substantially  disrupts  the  daily  routine 
to  the  extent  that  a  worit  day  is  lost  to 
the  member.  "Homeworik"  time  in 


pnpsrvliwi  HirfsnMi  Govbcu  neetings 
is  not  pQf  Milils  Slate  vffieMs  any 
be  conpeanM  at  in  GS-ttfaval  ff 
they  can  document  they  are  oa  have 
without  w^  g.WGI>).  (LWOP  does  not 
include  aanul  taave.  holid^yi.  or 
week— 4s  ) 

(c)  Mon-gDvemawnt  Council  mea^ers 
receive  coBapenaatioa  for: 

(1)  Days  spent  in  actual  attendance  at 
a  meeting  of  the  r^""*^'*  or  ioindy  nwith 
another  CounciL 

(2)  Travel  on  the  day  preceding  or 
foHowing  a  scheduled  meeting  that 
precluded  the  member  from  conducting 
his  normal  business  on  the  day  ia 
question. 

(3)  Meetings  of  standing  committees  of 
the  CooRcil  if  approired  in  advance  by 
thediair. 

(4)  bufividvri  Bseraber  meeting  wi& 
scieiittfic  and  tedmical  adwaors  when 
approved  in  advance  by  the  Chafa'  md  a 
subalaBrtial  portion  of  any  day  is  needed. 

(5)  Condnntingofttiiifiidiiig  hearings 
when  attthoriaed  in  advance  by  the 
Chair. 

(6)  Other  meetings  involving  Council 
business  when  approved  in  advance  by 
the  Chair. 

(d)  The  Couned  Cbair  must  suhmit  the 
Regional  Office  annually  a  report  of 
Council  member  compensation 
authorized.  This  report  shall  identify,  for 
each  member,  amount  paid,  dates,  and 
location  tmd  purpose  di  meetings 
attended. 

PART  604-OTHER  APPLICABLE  LAW 

604.1  DennntORS. 

604.2  Categories. 

604.3  Administrative  operatiam  and 
enplayinent  practices. 

604.4  Tlis  dwcisiwi  prooos. 

604.5  Uses  of  oceans  and  coastMas. 
Authority:  16  U.SX:.  1801  el  aeq. 


detailed  gtridance  is  cited  throughout 
this  pari  and  also  appears  in  the  NMFS 
Operational  Gvidetines. 

§6043 


$604.1 

The  definitions,  word  usage,  and 
abbreviations  set  forth  in  Part  600  apply 
within  this  part. 

S604.2   Categoflaa. 

Section  304(a)(lXB)  of  the  Magnuson 
Act.  16  U.S.C.  1854(aMlKB),  requires  Aat 
each  FMP  or  amendaient  be  reviewed 
for  consistency  with  the  national 
standards,  the  other  provisions  of  the 
Magnuson  Act  and  other  applicable  law. 
The  list  of  laws  affecting  the  Councils 
and  dieir  operations  are  groiqwd.  for 
ease  erf  description,  into  three  general 
categories:  those  dealing  with 
administrative  operatioBS  and 
employment  practices;  thase  dealing 
wilii  the  fishery  management  decision 
process;  and  those  dealing  with  other 
uses  of  the  oceans  and  coastline.  More 


Statutes  hi  diis  category  apply,  in  part, 
to  Conndl  staff.  Council  members,  and 
members  of  Council  advisory  groups. 
These  statateainchide  The  Federal  Tort 
Claims  Act.  28  USJC.  1291, 134B,  IfiQ. 
2401. 2402.  2411,  2412,  26n-80;  the  Fair 
Labor  Standards  Act  29  U.S-C  201;  the 
anti-lebbying  statute,  18  U.S.C  1913:  the 
Trade  SecreU  Act  18  U.S.C.  1905;  the 
bribery  and  conflict  of  interest  statutes. 
18  V.SJC.  201. 203.  20S.  267.  208.  209. 2ia 
and  211;  Woduaen's  Compenaation.  5 
U.S.C.  8101  et  seq^  and  Unempleyment 
Compensation.  5  U.S.C.  8501  et  seq. 
AppGcabflity  of  these  statutes  is 
detailed  fai  Part  601.  Subpart  a  and  Part 
605.  Subpart  C. 

§604.4   TtwOaoWonprooMa. 

This  cattery  of  laws  iqipUes  to  the 
fishery  management  decision  process, 
and  requires  consideration  of 
environmental,  paperwork,  and/or 
economic  and  social  impacts,  or 
establishes  rules  of  procedure  for  public 
participation  or  access.  These  statutes 
include  the  AdoanistraUve  I¥ooednre 
Act  (AAA).  5  U.SXL  551-553;  the 
National  Bnvironaientai  PoUqr  Act 
(NEPA),  -42  US.C.  4321;  the  Paperwork 
Reduction  Act  (PRA),  40  US.C.  3501; 
and  the  Regulatory  Flexibility  Act 
(RFA).  5  U.SX1 601.  Procedures  under 
these  statutes  and  under  Executive 
Orders  (E.O.)  12281  and  12612  are 
described  as  foUowt: 

[a)  Admitdstrative  Procedure  Act 
(APA).Sad6aoMoHiieAPA{SUSJC. 
551-ra3)  eatabliah  procedure 
requir^wots  applicable  to 
deciaioamaking  of  Federal  agasdes.  The 
purpoaa  is  to  ensure  pidilic  access  to  the 
rulemaking  prooess,  protect  the  rights  of 
individuals  undo'  the  Privacy  Act  and 
make  available  to  the  public  information 
requested  under  die  Freedom  of 
Information  Act  The  effect  on  the 
Magnuson  Act  process  is:  To  require  a 
minimum  15-  to  30-day  public  comment 
period  iot  proposed  rules  and  a  30-day 
delayed  effectiveness  date  for  final 
rules,  with  iostification  possible  for 
waiving  or  shortening  both;  to  require 
the  Councfl  to  maintain  security  of 
personal  records  of  Council  members, 
employees,  consultants  under  contract, 
and  advisory  group  members;  and  to 
require  NOAA  to  respond  to  requests 
for  information  under  specified  criteria 
for  denial  and  time  limits.  Required 
procedures  under  diese  statutes  are 
detailed  in  sections  604.34  and  605.25. 


(b)  RO.  12291.  Hiis  Executive  Order 
(EjO.)  applies  to  The  issuance  of  new 
rules,  the  review  of  existing  rules,  and 
the  development  of  legialative  proposals 
concerning  regulations.  The  E.O. 
requires  that  regulatory  obiecttves  and 
priorities  be  established  with  the  aim  of 
maximizing  net  benefits  to  society;  ndes 
be  developed  with  a  cost/benefit 
approach  when  posaibte;  the  chosen 
regulatory  approadi  or  alternative  be 
the  one  with  the  least  net  cost  to  society; 
regulatoiy  action  should  not  be 
undertaken  unless  the  potential  benefits 
outweigh  the  potential  costs  to  society; 
and  administrative  decisions  be  baaed 
on  adequate  information  concerning  the 
need  for  and  consequpncfii  of  the 
proposed  government  action.  The  EX), 
also  requires  that  a  semi-annual 
regulatory  agenda  be  prepared.  The 
effect  on  the  Magnuson  Act  process  is  to 
require  aH  rules  to  be  reviewed  by  OKffi 
unless  covered  by  specific  exemption, 
and  to  require  a  Regulatory  Impact 
Analysis  if  the  rule  is  "ma)or".  A  prior 
determination  whether  the  rule  is  major 
or  nonmajOT  aad  whedier  the  rule 
complies  with  the  above  requirements  is 
made  based  on  a  Regulatory  Inopact 
Review. 

(c)  Nationai  En  vironmental  Policy  Act 
(NBPA).  NEPA  requires  diet  tiie  efiecto 
of  Federal  activities  on  the  environment 
be  assessed.  NEPA's  purpose  is  to 
ensure  that  Federal  officials  weigh  and 
give  appropriate  consideration  in  policy 
foramlation.  decisionmaking,  and 
administrative  actions  to  environmental 
values  and  ecological,  economic  and 
social  benefits  and  costs  and  diat  the 
public  is  provided  adequate  opportunity 
to  Kview  and  ooounent  on  the  in^>act  of 
mqor  Federal  actions.  NEPA  requires 
preparation  of  an  Environmental  Impact 
Statement  (EiS)  for  major  Federal 
actions  that  si^ificantly  affect  the 
quality  of  the  human  environment 
NEPA's  effect  on  the  Magnuson  Act 
process  is  that  a  draft  EIS,  or 
environmental  assessment  for  a  finding 
of  no  significant  impact  must  be 
prepared.  NEPA  procedures  are  detailed 
in  NOAA  Directives  Manual  (NDM)  02- 
19. 

(d)  Paperwork  Reduction  Act  (PRA). 
The  PRA  requires  agencies  to  minimize 
paperworic  and  reporting  burdens 
whenever  collecting  information  from 
the  public.  TOA's  effect  on  the 
Magnuson  Act  process  is  that  if  an  FMP 
requires  any  form  of  information 
collection  from  the  public,  that 
collection  must  receive  OMB  approval. 
To  obtain  OMB  approval,  a  written 
justification  must  be  submitted.  In 
addition,  formal  Council  input  is  needed 
each  Spring  when  the  overall  NMFS 
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infonnation  collection  budget  request  is 
fomulated  for  submission  to  OMB. 
Procedures  under  the  PRA  are  detailed 
in  NDM  59-11. 

(e)  Regulatory  Flexibility  Act  (RFAJ. 
The  RFA  establishes  the  principle  that 
where  Federal  regulation  is  necessary, 
the  regulation  should  be  tailored  to  the 
regulated  entity's  size  and  capacity  to 
bear  the  regulatory  burden.  RFA's  effect 
on  tile  Magnuson  Act  process  is  to 
require  a  determination  of  whether  a 
proposed  rule  is  likely  to  have  a         | 
significant  economic  impact  on  a 
substantial  number  of  smell  entities.  If 
the  determination  is  affirmative,  initial 
and  final  regulatory  flexibility  analyses 
must  be  prepared  to  accompany  the 
proposed  and  final  rules  respectively. 
These  analyses  must  consider  the 
benefits  and  costs  of  compliance,  with 
particular  emphasis  on  the  effects  of  die 
rule  on  the  competitive  position,  cash 
flow  and  Uquidity,  and  ability  of  the 
small  entity  to  remain  in  tiie  market  The 
RFA  also  requires  a  projection  of 
reporting  and  record-keeping 
requirements. 

(f)  KO.  12612.  This  E.O.  requires      ! 
Executive  departments  and  agencies,  in 
formulating  and  implementing  policies, 
to  be  guided  by  federalism  principles 
and  criteria.  Federalism  principles  and 
criteria  involve  close  consultation  with 
the  States  in  any  actions  which  have 
substantial  direct  effects  on  the  States 
or  on  the  distribution  of  power  and 
responsibiBty  between  and  amcMig  the 
levels  of  government  The  effect  on  the 
Magnuson  Act  process  is  to  requite  the 
Councils  to  identify  federalism  issues 
before  submitting  management 
programs  to  tiie  Secretary  for  approval 
Any  principal  State  official  oppiosed  to 
adoption  of  an  FMP  or  amendment  may 
file  a  dissenting  report  explaining  tiie 
nature  of  tiie  State's  objection  and  its 
relation  to  the  policies  of  tiie  executive 
order.  (See  \  e05.24(a)(3)(iv).) 
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8604,S    UMeof( 

This  category  of  laws  also  applies  to 
the  fishery  management  process,  and 
deals  with  the  competing  uses  of  the 
ocean,  the  protection  of  certain  living 
marine  resources  and  tiieir  habitats,  and 
tiie  management  of  tiie  nation's  coastal 
areas.  These  statutes  include  tiie 
Coastal  Zone  Management  Act  (CZMA). 
16  U.S.C  1451;  the  &idangered  Species 
Act  (ESA).  18  U.S.C.  1361;  1531;  tiie 
Marine  Mammal  Protection  Act 
(MMPA).  18  U.S.C.  and  Titie  m  of  tiie 
Marine  Protection,  Research  and 
Sanctuaries  Act  (MPRSA),  18  U.S.C. 
1431.  Procedures  under  tiiese  statutes 
are  described  as  follows: 

(a)  Coastal  21one  Management  Act    > 
(CZMAJ,  The  principal  objective  of  the 


CZMA  is  to  encourage  and  assist  States 
in  developing  coastal  zone  management 
programs,  to  coordinate  State  activities, 
and  to  safeguard  the  regicmal  and 
national  interests  in  the  coastal  zone. 
Section  307(c)  of  tiie  CZMA  requires 
tiiat  any  Federal  activity  directiy 
affecting  the  coastal  zone  of  a  State  be 
consistent  witii  tiiat  State's  approved 
coastal  zone  management  program  to 
the  maximum  extent  practicable. 
CZMA's  effect  on  tiie  Magnuson  Act 
process  is  to  require  determination  that 
an  FMP  has  no  direct  effect  on  the 
coastal  zone,  or  is  consistent  with  tiie 
State's  approved  coastal  zone 
management  program  to  the  maximum 
extent  practicable.  Procedures  under  the 
CZMA  are  detailed  in  15  CFR  Part  930. 

(b)  Endangered  Species  Act  (ESA). 
The  ESA  provides  for  the  conservation 
of  endangered  and  threatened  species  of 
fish,  wildlife,  and  plants,  th.e  program  is 
administered  jointiy  by  the  Department 
of  Interior  (DOI).  whidi  generally  has 
jurisdiction  over  terrestrial  and 
fi^shwater  species,  and  the  Department 
of  Commerce  (DOC),  which  generally 
has  jurisdiction  over  marine  species. 
With  respect  to  endangered  or 
tiireatened  sea  turties,  DOC  has 
jurisdiction  while  tiie  tiirtles  are  in  tiie 
water  and  DOI  while  tiie  hirties  are  on 
land.  Conflicts  between  tiie  ESA  and 
Federal  actions  are  to  be  resolved  by  a 
consultation  (wocess  between  the 
project  agency  and  DOC  and/or  DOI,  as 
appropriate.  ESA's  effect  on  tiie 
Magnuson  Act  process  is  to  require 
biological  assessment  and  consultation 
wltii  NMFS  or  tiie  Fish  and  Wildlife 
Service  (FWS)  if  an  FMP  or  amendment 
may  affect  endangered  or  threatened 
species  or  cause  destruction  or  adverse 
modification  of  any  designated  critical 
habitat  The  consultation  must  conchide 
tiiat  tiiere  is  no  likelihood  of  jeopardy  to 
any  listed  species,  or,  if  jeopardy  exists, 
reasonable  and  prudent  alternatives 
approved  by  NMFS  or  FWS  must  be 
adopted  before  tiie  FMP  can  be 
approved. 

(c)  Marine  Mammal  Protection  Act 
(MMPA).  The  MMPA  estabUshes  a 
moratorium  on  the  taking  of  macine 
mammals  and  a  ban  on  the  importation 
of  marine  mammal  products  with  certain 
exceptions.  Responsibility  is  divided 
between  DOC  (whales,  porpoises,  seals, 
and  sea  lions)  and  DOI  (other  marine 
mammals)  to  issue  permits  and  to  waive 
the  moratorium  for  specified  purposes, 
including  incidental  takings  during 
commercial  fishing  operations.  The 
Magnuson  Act  amended  the  MMPA  to 
extend  its  jurisdiction  to  the  EEZ. 
MMPA's  effect  on  the  Magnuson  Act 
process  is  that  if  tiie  FMP  has  an  effect 
on  the  marine  mammal  population. 


certaio  information  omst  be  tnohided  in 
tiie  EIS,  and  the  FMP  should  indicate 
whether  permits  are  needed  for  any 
incidental  taldnga. 

(d)  Marine  Protection.  Research  and 
Sanctuaries  Act  (MPRSA).  Titie  III  of 
the  MPRSA  authorizes  the  Secretary  to 
designate  as  marine  sanctuaries  areas  of 
the  marine  environment  that  have  been 
identified  as  having  special  national 
significance  due  to  their  resource  or 
human-use  values.  The  Marine 
Sanctuaries  Amendments  of  1964  amend 
this  Title  to  Include,  as  omsultative 
agencies  in  determining  whethw  the 
proposal  meets  the  sanctuary 
designation  standards,  the  Councils 
affected  by  the  pn^xiaed  designation. 
The  Amendments  also  authorize  the 
Council  affected  to  prepare  draft 
regulations  for  the  Secretary's  approval 
consistent  with  tiie  Magnuson  Act 
national  standards  and  the  goals  and 
objectives  of  the  proposed  designation, 
for  fishing  within  the  EEZ  as  it  may 
deem  necessary  to  implement  a 
proposed  designation. 

PART  606-OUIOEUNE8  FOR 
COUNCIL  OPERATIONS/ 
AOMIMSTRATION 

Subpwt 

Soc* 
606.1 


Subpart  B— Operations 


Purpose  and  scop*. 


605.11  General. 

606.12  Use  of  available  expertise. 

606.13  Use  of  best  available  sdenUric 
information. 

605.14  Planning. 

606.15  Fishery  management  objectives. 

606.16  Establishment  of  management 
measures. 

Subpart  C   Adnilnialiellon 

606Jn  Council  Statement  of  Organization, 
Practices,  and  Procedures  (SOPP). 

605.22  SOPPchecklUL 

605.23  Council  organizatioa 

606.24  Council  meetings  and  hearings. 

605.25  Employment  practices. 
605.28  Financial  management 
606.27  Recordkeeping. 

AadMiity:  16  U.S.C  1801  et  aeg. 

Subpart  A— Qanarai 

f60S.1    PurpoM  and  scope. 

(a)  This  part  seto  fortii  guidelines  for 
the  development  of  fishery  management 
plans  and  for  the  oiganization,  practices, 
and  procedores  of  the  Councils. 

(b)  The  definitions,  word  usage,  and 
abbreviations  set  forth  in  Part  800  apply 
within  this  part. 


§60&11 

The  primary  functions  of  each  Council 
are  to  develop,  monitor,  evaluate,  and 
propose  amendments  to  FMPs  and 
associated  regulations  for  each  fishery 
that  requires  conservation  and 
management  within  its  geographical 
area  of  authority.  The  following 
describes  the  Councils'  and  the 
Secretary's  roles  and  responsibilities 
and  sets  out  key  activities  necessary  to 
produce  FMPs,  amendments,  and  annual 
specifications  acceptable  for  review  by 
the  Secretary.  It  is  designed  to— 

(a)  Bring  to  bear  the  necessary 
expertise  on  all  aspects  of  the  process; 

(b)  Be  responsive  to  other  applicable 
law.  the  public  Interest  and  shifts  in 
Council  priorities  and  objectives;  and 

(c)  Ensure  the  quality,  relevance, 
reliability,  and  independence  of  science 
in  the  management  process. 

§605.12   Use  Of  avalaMe  expertise. 

Councils  should  use  all  available 
expertise  as  necessary  and  appropriate 
in  carrying  out  their  functions.  This 
.includes  experts  within  NMFS  with 
Magnuson  Act  responsibilities,  at  State 
and  academic  Institutions,  Scientific  and 
Statistical  Committees  (SSCs),  Advisory 
Panels  (APs),  plan  teams,  and/or  other 
working  groups  established  to  assist  in 
the  processes  described  below. 

S60S.13   Use  Of  the  best  avalabla 

BCiaiiuiiL  a  Mm  inauon> 

Management  decisions  must  be  based 
on  the  best  scientific  information 
available  concerning  the  present  and 
probable  future  condition  of  the  stocks. 

(a)  llie  Stock  Assessment  and  Fishery 
Evaluation  (SAFE)  report  is  a  document 
or  set  of  documents  that  provides 
Councils  with  a  summary  of  the  most 
recent  biological  condition  of  species  in 
the  fishery  management  unit  (FMU),  and 
the  social  and  economic  condition  of  the 
recreational  and  commercial  fishing 
industries  and  the  fish  processing 
industries.  It  summarizes,  on  a  periodic 
basis,  the  best  scientific  infonnation 
concerning  the  past  present  and 
possible  future  condition  of  the  stocks 
and  fisheries  being  managed  under 
Federal  regulation. 

(1)  The  Secretary  has  the 
responsibility  to  assure  that  a  SAFE 
report  Is  prepared,  reviewed  annually, 
and  changed  as  necessary  for  each  FMP. 
The  Secretary  or  Council  may  call  on 
any  combination  of  talent  bom  Coimdl, 
State,  university,  or  other  sources  (but  at 
a  minimum  must  include  Council  and 
NMFS  reinesentatives)  to  acquire  and 
analyae  data  and  produce  the  SAFE 
lepott 


(2)  The  SAFE  report  provides 
information  for  determining  annual 
harvest  levels  from  each  stock, 
documenting  significant  trends  or 
changes  in  ^  resource  and  fishery  over 
time,  and  assessing  the  relative  success 
of  existing  State  and  Federal  fishery 
management  programs.  In  addition,  the 
SAFE  report  may  be  used  as  a  basis  to 
update  or  expand  previous 
environmental  and  regulatory  impact 
documents,  and  ecosystem  and  habitat 
descriptions. 

(3)  Bach  SAFE  report  must  be 
scientifically  based,  and  cite  data 
sources  and  Interpretations. 

(b)  Each  SAFE  report  should  contain 
information  on  which  to  base  harvest 
specifications.  Examples  are: 

(1)  Estimates  of  total  biomass  and/or 
spawning  biomass  for  each  stock  in  the 
FMU; 

(2)  Estimates  of  the  annual  surplus 
production  (ASP)  and  maximum 
sustaimable  yield  (MSY)  for  each  stock 
in  tiie  FMU: 

(3)  Description  of  the  estimated 
biomass,  ASP,  and  MSY  in  previous 
years  relative  to  those  estimates  for  the 
current  or  next  year; 

(4)  Description  of  the  model  or 
assumptions  on  which  these  estimates 
are  based  and  a  discussion  of  the 
reliability  of  each  estimate; 

(5)  If  a  stock  is  below  the  level  which 
will  produce  MSY.  estimated  time 
necessary  to  allow  a  stock  to  rebuild  to 
MSY,  threshold  or  other  specified  level 
under  various  harvest  levels,  and 
prevailing  environmental  conditions; 
and 

(8)  Significant  changes  (if  any)  in  the 
habitat  or  ecosystem  since  it  was  last 
described  in  the  FMP.  an  amendment  to 
the  FMP.  or  previous  SAFE  report. 

(c)  Each  SAFE  report  should  contain 
information  on  which  to  assess  the 
condition  of  the  recreational  and 
commercial  fishing  industries  and  fish 
processing  indusMes.  Examples  are: 

(1)  Estimate  of  the  amount  of  fish 
harvested  bom  each  stock  in  the  FMU. 
by  gear  type  and  area,  in  the  most 
recent  three  years  and  in  the  year 
immediately  prior  to  Implementation  of 
the  FMP  governing  fisheries  for  (or  in) 
the  FMU.  If  appUcable,  a  description  of 
the  amount  of  fish  harvested  In  the  same 
time  period  by  wholly  domestic,  joint 
venture  and  foreign  fisheries; 

(2)  Hie  approximate  ex-vessel  value 
of  the  harvested  fish  described  in 
paragraph  (c)(1)  of  this  section; 

(3)  Amoimts  and  estimated  value  of 
each  type  of  processed  products  derived 
bom  the  harvested  fish  described  in 
paragraph  (c)(1)  of  this  section; 

(4)  Estimates  of  the  numbers  of 
commercial  vessels  by  gear  type  and  in 


terms  of  individual  vessels  involved  in 
each  fishery  for  (or  in)  the  FMU; 

(5)  Estimates  of  the  number  of 
commercial  fishermen  employed  in  each 
fishery  for  (or  in)  tiie  FMU; 

(8)  "The  numbers  of  processing  plants, 
floating  and  shore-based,  individual  and 
by  product  type,  involved  in  processing 
the  harvested  fish  described  in 
paragraph  (c)(1)  of  this  section; 

(7)  Estimates  of  the  amount  of  fish 
harvested  by  recreational  fishermen 
bom  tiie  FMU; 

(8)  Estimates  of  the  numbers  of 
recreational  fishermen  who  harvested 
fish  from  the  FMU; 

(9)  Estimates  of  the  number  of  charter 
vessels  and  party  boats  involved  in  the 
recreational  fishery;  and 

(10)  The  estimated  value  of  the 
recreational  fishery  for  (or  in)  the  FMU. 

(d)  Each  SAFE  report  may  contain 
additional  economic,  social,  ecological, 
and  other  information  pertinent  to  the 
success  of  management  or  the 
achievement  of  objectives  of  each  FMP. 
Examples  are: 

(1)  Enforcement  actions  taken  and 
penalties  assessed  and  collected  over 
the  most  recent  three  years  under  an 
implemented  FMP; 

(2)  Significant  changes  (if  any)  in 
State  r^ulations  pertinent  to  the  FMU 
and  their  known  or  anticipated  effects 
on  stocks  in  the  FMU; 

(3)  Significant  changes  (if  any)  in 
related  fisheries  which  may  affect  the 
fishing  effort  for  (or  in)  tiie  FMU;  and 

(4)  Potential  conservation  and 
management  problems,  their  possible 
causes  and  solutions. 

{605.14   Planning. 

(a)  General.  Councils  must  establish 
procedures  for  identifying,  on  a 
continuing  basis,  fishery  management 
issues  and  needs.  The  procedures 
established  must  ensure  consideration 
of.  and  responsiveness  to,  the  SAFE, 
economic  and  social  impact  analyses, 
enforcement  experience,  public 
perceptions  and  proposals,  management 
priorities  and  long-term  management 
goals  and  objectives.  In  its  planning 
process,  the  Councils  should  define  the 
FMU,  determine  the  need  for 
management,  identify  data  and 
Information  needs,  examine  the  range  of 
issues  to  be  addressed,  propose 
management  objectives,  and  schedule 
future  actions. 

(b)  Data  Collection  Program  (DCP). 
(1)  TTie  Magnuson  Act  authorizes 
collection  of  information  and  data  which 
would  be  beneficial  in  determining 
whetiier  an  FMP  is  needed  for  a  fishery 
or  in  preparing  an  FMP.  Councils  may 
request  that  the  Secretary  implement  a 
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DCP  for  a  fishery  which  would  provide 
the  typerof  infctmatioiraiuf  (fcitff 
specifierf  by  the  eouncft.  H  the  need  for 
data  is  jostHtedfbr  conservatfoir  and* 
mafiagemeaf  arrf  approved'  by  QMg 
under  the  Paperwork^  Redhctibn  A«r;  the 
Secretary  wifl  approve*  am*  a' DCP  and 
isaoe  preposed  wyilgtioHr  to  impiemenf 
the  program  wiMn  W-iajB  and 
establish  an  estimated  dbteof 
availabili^ef  the  dat?.  If  tie  Secreftry 
deteHBinw  tfie  need  for  a  DCP  is  noi 
justifieck  *eCoQnciI  imierbc-infiQrnned 
in  writing  of  the  reason(8)  fcr  the 
determnaflon  within  a  rcawnmbfe 
peiisd«#lfaie. 

(2)  NOAA  is  authoriMtCwnferlfie 
Ma^naoB  Ael  and  odte*  alMutes  to 
ccMma  fmfm  Hii  y  or  soniMienlfal 
commercial  or  fiHancial  information  and' 
provide  — igoafidential  agpvgatioar  af 
sucfi  dbftitvftiffill  a  Cbuiiri's  request. 
Infoiaiatloa  and  data  thaC  would 
diadoae  pca|uietai<y  orconAdentiaf 
coiameKiat  or  finaiKial  information 
regarding  individual  fUlliag^QfperalbT*  or 
fish  pnicesaiiig  operatioHB  would  not  be 
provided  to  the  Council  exscpt  as 
providol  io  1 101^  afl^rBrt>609'. 

S605k1S    FlafiTy  manipaiiwm  atijacthf. 
Each  FMP  and  amen^ent^  whethar 
prepased  by  a  Council  ©r  by  the 
Secretary,  shauld  identify  %vhat  t&e  FMP 
is  deaigBed  to  achieve.  i.B^.  the 
management  oBjectwu-kxbe  attoiad  ia- 
regulatiBg.thefiflbery  undee 
conaidecafion^  ^e:  {  90ZJO^  aatmaal 
standaid  gwidRliHeg.  whichi  seta- auk  the 
role  of  obi^ctive8  inthe  dsvels^iaflBt 
and  review  pcocass.). 

S60S.1«    EMabNchmOTter 


(a)  The  Council  develops  manaaament 
measures  to  achieve  optunum  yiefiffPYl 
and  the  management  objectTves  oTffia 
Council.  The  Council  must  propose 
management  meastires  t&at  are 
consiatenf  wftt  the  nationar  standards, 
other  secfibn&  of  the  Magpueon  Act,  and 
other  applicable  law.  The  CbunciTmuat 
prepare  drafl  regulations  that  impl<»ni>nt 
the  management  meanuies  for 
submission  to  the  Secrefiary  with  the 
FMP  or  amendment.  Supporting 
documents  required  by  other  «ppBr,«Me 
law  (see  Parr604]  must  accompany,  the 
Council  submission.  Phxiedural  deteiL 
may  be  found  in  the  fJMFS  OpemSoaaf 
Guidelines. 

(b)  WortD  the  Council's  adopdoaof 
the  muiagement  measures:  .     j 

(1 J  The  Comieil  must  prepare  a 
regulatory  analysis  of  the  economic  and' 
social  effectv  of  aiteniate  management 
measurer  and  their  eiftutiveiiess  in 
achieving  the  objectives  in  the  FMP.  Tfie 
anafysb  rnnsf  discuss  the  need' for 


Federal  action,  and  the  beaefite  aad 
costs  of  each  attemative.  aadth&aflhsts 
on  small  eatiites  andfi&hery-defuidiBnL 
communities.  The  ann^aia  mt^m^'f^nfff 
a  concluaioii  canceEning,(h&exfei:ted 
net  economic  and  aadaS  benefits  tabe 
achieved  by  eacB.  afleznalive: 
managpmeni  measure  or  syatenL.Ta  the. 
extent*  sush  net.  benefits  cannot  be 
quantitative,  <yi«Ht«tiv«. agtinmftggnigt 
beprovidftd^ 

(2)  TBs  SSC  musta^ae.  the  Council 
on  the  adequacy  of  all  suppoct  analyses 
and  whethcE  they  ace  bawdonthebest 
scientific  information  avaUsfalB,  and  an 
the  offirnf^  >^f  p»»p^gg^  Bia— g^mant 
measures. 

(a)  NOAA  and  the  Caulk  GmaBd,,  h^od. 
request  of  a  Council  musSpsavUe. 
written  commeBtt  pestooiag  t&  the 
feanbiiit|(  and  cost  ol  alternatives 
relative  to  enforcement  and  on  vesasl 
safety  inpUoations  o£the  SMnagemenC 
measurest. 

H)  Ths  Cdunsil' may  solicit  comment 
from  the  AP,  and  any  other  intavrtad 
group  Of  individual  c(nc0rning.th& 
effects  and  psoknhlia  eflkstiveness  of  the! 
proposed'  alternatives. 

Subpart  C—AdminlBtntibfi 
$80K2T  COimeV  Statamanrof 


(SOPPV 

CbnnciFSOPft  required  ondlsE 
S  601.27nni8C  af  a  mmhnmn,  impfbment' 
the  standard^  ontlfaed  beiaw-in>tbiB 
subpart.  As  approprtate,  t&ese  sections 
may  be  iiicDrporHtted  by  reference^ 
Councils  sfaonM  alSD  incfinfrgi  dteir 
SOPPs  implementation.of  ft  6QL27  on 
protectlbn-  of  confldaitfHUty  of  stMslfcs. . 
In  addiUuu,  tftey  may  wisfr  to  mcludb 
seieclted'  regulhtuiy  sectfims  fhintnits 
601  andaiVl.as'Cffcannf&nceB  warraaL 


9605.22 

The  foltrwifiglsan  ondlne/UneHfiif 
of  tBeseeHbiv  iir  SU6tMepf  CTlblr  oirfti 
develepJi^  eietr  Oranefl^  SOFV: 

805i23    Cauatukor^finiaatiath 

(a)  Offinsra  tmi  Mrms  sf  eAce. 

(b)  Desiynev 
(cyD«igMiiB»»<  HegibwifcPiwciaw 

(efWoriiim^fBwpst 
(9  Commitisss 

605.29    Coancil mee^agfawdJieariitgs 
(a)  Me^in0k  m'   ^  r  .  - .       m    • 

(llGeaewl      „i»t,-'  ;i,. 

{2)NoUca,        ,,^s^^...-,  V 

(aiCoaduct 

MRacoid.  ,     , 

(S)  Qosedmeetlmp 

(e}Frequen(9  andd^tioB. 

(7)Lo«al£an 


(1)  General 
(2J  Notice 
(3)  Conduct 
(ii^KscBRi 

805i25  BtipJbjfm»ntpractb:e& 

(a)|Slaffii«> 

(b)  Exper^conndtanta 

(c)DMiflk 

(d)  PersoBief  oBffonr 

(e)  SalaryvVagr 

(f)  Recruitment 
C^  Leave 

(h)  Einplbyee  benefits 
(i)*  Travel  reimbiuseraent 
(j)  Foreign  travef 

60A26    Pktmsda/' management 

(a  J  CooperatiHa  agreements 

(b)  RtJcutement 

(c)  Pro^ec^  nmaagemeat 
(dj  Spacemanagemenr 
(e)  Accoimtinf  system: 
(0  Audits 

(g)  Financiaf  reports 

605.22   ReconUieepiag. 

(a)  Adlnini8tt«tfve  reconft  for  IMPa 

(b)  Diq>o8iffbn  of  reeoids 
tcf  Pfermanent  records 
W  Privacy  Act 
(ej'F^edbisof  Drforraatfon  Ad' 


(a)  OffiaenmtPtenmafafpce.  THe 
Chair  must  b«  eleetad  froiiLanianftther 
voting  members  by  a  malority  vote  of 
the  voting  members  present  and  voting. 
Tbe  term  oCofficafiit  the  CKaiKmay  aoL 
exceed  one  year;  however,  theCbaiit 
may  be  eOgl^  for  re-election  as  set 
forth/in^e  Council's  SDP9.  The  Caunoil 
may  estsSlTsh  •therdffiows  as  deemed 
necessary  and  set  theistenns  of  offic& 

(biZtesvpwgs  (1]  The  Iw&gpuson  Act 
authorizes  onTy  Ae  principal  Stats 
offidala.  tie  Regional  Dtoectiarsr  and  the: 
noBwoting  mjunh^m  to  desigpate- 
individuala<t»attend  CoiBcil  moahngy 
in  thefr  absence.  Uie  Clhair-of  tha 
Cotstdl  musLbe  notffiedin  wsitiog,  in 
advance  of  any.  naating  at  ndiicka 
designee  will  ihitially  w»pw»Mnt  tha 
Council  member,  the  nanie..ad(faess;  and 
position  of  the  inriivirfiwl  duajgp^twti  A 
designee  may  not  nama  another 
designee.  However,,  audi  ofiiciiils  may 
submit- to  the  Chair,  in  advance,  a  list  of 
several  individuals- w^  may  act  as 
designee,  prowded  that  the.  list 
designates  wha  would  secva  if-  more.' 
than  onedeaignee  is  in  attendance. 

(a),RaiinbHHeBient  of  tratsl  aspansor 
to  an»ai«stiBg;muBt  be  limited- to  the 
member,  or.,  in  the  oaseoi  the  absence  of 
the  m«Bber,.aBa  dasigpas— iatany^oase, 
one  person. 
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J(c).Des<gna/:io/i  of  Regional  Directors. 
The  Regional  Directors  serve  as  voting 
members  on  the  Councils  as  follows: 

Council  Regional  Director 

New  England   .  Northeast  Region 

Mid-Atlantic  Northeast  R^on 

South  Atlantic  Southeast  Ragioa 

Caribbean  Southeast  Region 

Gulf  of  Mexico  Southeast  Region 

Pacific  Noithwest/SouShwest 

Region* 
North  Pacific  Alaska  Region 

Western  Pacific  Southwest  Region 

*The  Southwest  Regional  Director  is  the 
NMFS  spokesman  on  the  Council  and  votes 
on  fishery  matters  primarily  or  exclusively  off 
California.  The  Northwest  Regional  Director 
is  the  spokesman  and  votes  on  fishery 
matters  primarily  or  exclusively  off  Oregon 
and  Washington. 

(d)  Advisory  groups.  Each  Coiuicil 
must  estsblish  a  Scientific  and 
Statistical  Committee  (SSC)  and  may 
establish  such  other  Advisory  Panels 
(APs)  as  necessary  or  appropriate  to 
assist  it  in  carrying  out  its  fimctions. 
Size  is  discretionary  within  the 
resources  budgeted  to  the  particular 
Council  Bach  Council  must  specify 
procediues  in  its  SOPP  for  contintiing 
involvement  of  its  advisory  groups  in  the 
development  or  amendment  of  PMPs. 
Procedures  for  appointing  members  of 
these  groups  should  also  be  specified  in 
the  SOPPs. 

(1)  Scientific  and  Statistical 
Committee  (SSC).  Hie  SSC  provides 
expert  scientific  and  technical  advice  to 
the  Council  on  the  development  of 
fishery  management  objectives  and 
strategies,  the  scientific  information 
supporting  preparation  of  FMPs,  the 
appropriateness  of  the  ABC  and  OY 
levels,  the  adequacy  of  the  regulatory 
analysis,  and  the  effectiveness  of  FMPs 
once  in  operation.  In  providing  this 
advice,  the  SSC  assists  the  Coimdl  in 
identifying  the  need  for  research  and 
data  collection  and  the  scientific 
resources  avaUable,  and  in  establishing 
criteria  for  fi'amework  actions. 
Membership  must  be  multidisciplinary, 
and  shoidd  include  biological  and  social 
scientists  fit}m  the  Federal  and  State 
governments,  and  private  scientific 
commimity  who  are  knowledgeable 
about  the  fisheries  to  be  managed. 

(2)  Advisory  Panel  (AP).  The  AP 
provides  pragmatic  advice  from 
individuals  most  affected  by,  or 
interested  in.  Council  matters  of  fishery 
management  A  balanced  representation 
should  be  maintained  of  those  who  are 
either  actually  engaged  in  harvesting, 
processing,  marketing,  or  consuming 
fish,  or  knowledgeable  ttnd  Interested  in 
the  conservation  and  management  of  the 
fisheries  within  die  Council's 
JurisdictioB.  With  respect  to  each  FMP 
or  amendment  under  consideration  by 


the  Council  the  AP  should  provide 
advice  concerning  the  recommended 
OY,  the  management  meastires  and 
allocations  under  consideration,  the 
supporting  documentation  to  any 
regulatory  action,  management 
objectives,  and  any  other  subject,  as 
required  by  tiie  Council. 

(e)  Working  groups.  Fishery 
management  planning  and  development 
of  FMPs  may  be  performed  by  various 
types  of  working  groups,  imder  the 
(firection  of  the  Coimcil.  For  example, 
the  Coimcil  may  establish  a  Plan  Team 
to  assess  the  need  for  management, 
assemble  information,  conduct  and 
evaluate  analyses,  evaluate  public/ 
industry  proposals  and  comments,  and 
estimate  the  costs  of  plan  development 
implementation,  and  monitoring.  In 
addition.  Coimcils  may  use  ad  hoc 
groups  to  address  resource  user  conflicts 
or  other  issues. 

(f)  Committees.  The  Coimcil  may 
appoint  standing  and  ad  hoc  committees 
from  among  the  voting  and  nonvoting 
members  ss  it  deents  necessary  for  £e 
conduct  of  Council  business. 

S60S.24   CouncM  mssUngs and  hearings. 

In  fulfilling  the  Council's 
responsibilities  and  functions,  the 
Council  members  may  meet  in  plenary 
session,  in  working  groups,  or 
individually  to  hear  statements  in  order 
to  clarify  issues,  gather  information,  or 
make  decisions  regarding  material 
before  them.  To  provide  for  review  and 
decision  by  the  Secretary, 
recommendations  of  each  of  these 
groups  must  be  documented  and 
available.  "Hie  documentation  must 
include,  at  a  minimum,  a  statement  of 
the  problem,  recommendations  for 
corrective  action,  likely  impact  on  the 
affected  resource,  and  likely  impact  on 
affected  user  groupSi  r  >        '    '       ' 

(a)  Meetings— [1]  General.  The 
Coimcils  meet  in  plenary  session  at  the 
call  of  the  Chair  or  upon  request  of  a 
majority  of  the  voting  members. 
Advisory  groups  may  meet  witii  the 
approval  of  the  Chair.  Emergency 
meetings  may  be  held  at  the  call  of  the 
Chair  or  equivalent  presiding  officer. 

(2)  Notice.  With  respect  to  the  conduct 
of  business  at  meetings  of  a  Council, 
and  of  the  scientific  and  statistical 
committee  and  advisory  panels  of  a 
Council,  timely  public  notice  of  each 
regular  meeting  and  each  emergency 
meeting,  including  the  time,  place,  and 
agenda  of  the  meeting,  must  be 
published  in  local  newspapers  in  ttie 
major  fishing  ports  of  the  Council's 
region  (and  in  other  major  fishing  ports 
having  a  direct  interest  in  thftaffected 
fishery)  and  such  notice  may  be  given 
by  such  other  means  as  will  result  in 


wide  publicity.  Timely  notice  of  each 
regular  meeting  must  also  be  published 
in  the  Fedeial  Register. 

(3)  Conduct  of  meetings,  (i)  All 
meetings  of  the  Council  advisory  and 
working  groups  must  be  open,  unless 
closed  in  accordance  with  paragraph 
(a)(5)  of  this  section.  Interested  persons 
will  be  permitted  to  present  oral  or 
written  statements  regarding  the  matters 
on  the  agenda  at  regular  meetings  of  the 
Council  within  reasonable  limits 
established  by  the  Chair.  A  vote  is 
required  for  Council  approval  or 
amendment  of  a  fishery  management 
plan  (including  any  proposed 
regulations),  a  Council  finding  that  an 
emergency  exists  involving  any  fishery, 
or  Council  conunents  to  the  Secretary  on 
foreign  fishing  appUcations  or  fishery 
management  plans  developed  by  the 
Secretary. 

(ii)  A  majority  of  the  voting  members 
of  any  Council  constitutes  a  quorum  for 
Coimcil  meetings,  but  one  or  more  such 
members  designated  by  the  Council  may 
hold  hearings. 

(iii)  Decisions  of  any  Council  are  by 
majority  vote  of  the  voting  members 
present  and  voting  (except  for  proposed 
removal  of  Council  members,  see 
S  601.36).  Voting  by  proxy  is  not 
permitted.  An  abstention  does  not  affect 
the  unanimity  of  a  vote. 

(iv)  Voting  members  of  the  Council 
who  disagree  with  the  majority  on  any 
issue  to  be  submitted  to  the  Secretary, 
including  principal  State  officials  raising 
federalism  issues,  may  submit  a  written 
statement  of  their  reasons  for  dissent.  If 
any  Council  member  elects  to  file  a 
minority  report,  it  must  be  submitted  at 
the  same  time  as  that  of  the  majority. 

(4)  Record,  (i)  Minutes  of  each 
meeting  must  be  kept  and  must  contain 
a  recoid  of  the  persons  present  an 
accurate  description  of  matters 
discussed  and  conclusions  reached,  and 
copies  of  all  statements  filed. 

(ii)  Subject  to  the  procedures 
established  by  the  Council  under 
§  601.27,  and  the  regulations  prescribed 
by  the  Secretary  under  Part  603  relating 
to  confidentiality,  the  adminisb-ative 
record  (including  minutes  required 
under  paragraph  (a)(4)(i)  of  this  section) 
of  each  meeting,  and  records  or  other 
documents  which  were  made  available 
to  or  prepared  for  or  by  the  Council 
SSC,  or  APs  Incident  to  tiie  meeting, 
must  be  available  for  public  inspection 
and  copying  at  a  single  location  in  the 
offices  of  the  Council. 

(5)  Closed  meetings,  (i)  Each  Council 
SSC,  and  AP 

(A)  Must  close  any  meeting,  or  portisn 
thereof,  that  concerns  matters  or 
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infooaalaBn.  that  bran  m  national 
security^classificatien:  and 

(B)  May  close  aay  meeting,  or  portioa 
thereof,  that  concerns  mettera  or 
infonnatioa  that  pertains  to  unclassifiecl 
nationaP  security  matters,  employment 
matters,  or  briefings  on  litigation  ia 
wb'cB  the  Council  is  interested 

(lij  Gased  meetiifigs  must  be 
announced  in  the  newa  me(fia. 

^Pivquency.  Each  Cbuncihmust 
meefin  plenary  session  at  least  once 
every  an  mondis.  CoundT  adinsocy 
groups  may  meet  as  frequently  as 
necessary,  with  tfie  approval  of  the 
Council  Chair. 

(7)  Location,  (i)  Each  Council  ransf 
conduct  all' meetings  within  its 
geographic  area  of  concern.  Inithe 
particular  case  of  the  North  Pacific 
Council;  "geographical' area  of  coneem^ 
means  within  the  State  of  Alaska.  When 
two  or  more  Councils  have  beea 
designated  by  the  Secretary  to  prepsie 
an  FMP  jotn^,  Councils  so  desigraatted 
may  meet  jointly  within  any  of  tbefr 
coaatitueiitStafe*  forthe  purpose  of 
developing  or  amending  such  a  plan  m* 
diwniiwiing:im»s  ol  nihud  canc«%. 

(ii^'AfrCouKiLmeetfm  ptlaee  sfaonld 
have  »  capacity-  large  enoogh'  ta 
accomiBodate  the  antfidpated  public 
attendance  and  be  accessible,  to  ttose 
intJRCstedin  attending,  itduding^ 
consideration  of  the  coal  oC 
traa^)ottatioa  and  lodging. 

(b)  i&an^g«_(l).  CaneniZ  The 
Magniison  Act  diiecta  the  Councils  to 
hold  public  hearinga,  at  appeophale 
times  and  in  appropriate  locaQons  in  the 
geographical- area  concerned,  ta  provide 
the  oppoitaaity  fior  all  iiiteieated 
persona  to  be  beani  in  thadevelJapmenL 
of  FMPs  and  amcndnienlk.-and  writh 
respect  tb  the  administration  and 
implementation  of  the  Magnuson  Act 
The  term  "geographical  area  of 
concern",  Ibr  purposes  of  holding 
hearings,  may  mcftufe  an  jraa  un&r  lie 
autfioriTy- of  another  CeuDdltf  like  flah  in 
the  fishery  oonceraadmigate  tnto,pf 
occur  in.  OiataMa  «r«flte  iMttwaWiM 
heard  affeetfhkenmen  tt  Wutjatee^  liat 
not  anleaa  such  fltfteaCatiMif  ia  Rat 
conaolled  iCMtfing  th«  eondoctef  Mieh 
hearings  ti^iii  its  ase»  • 

(2)  AWiec.  Hearinge  muttfbliaw  ^ 
aaoM  pi^oediMafbraniioiAoeiaeritas 
fbr  Couneil^nd  Mh/tt»if  fitti^ 
awa1in|s.  Timely  paWic  Aoftcc  tike 
shouVlle  «Nen  t&ihe  te(^  aiBtfi* 
wheieite  h«Mina  ia  tB  iMm  elKe 
P«ibUci1yf6ould  besuAciciitlftfm^ 
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knowht. 

datam^Mdihat*  heari^  iar 


approbate,  the  Chait  of  the  Gonndi 
muat  desi^iate  at  least  one  voting 
member  of  the  Council  to  officiate.  Alt 
points  of  view  aniats  be  given  a  fair 
chance  to  be  heard. 

(4)  Recmrd.  An  accnrateaiuf  Hraciy 
repast  of  thapaaHBtania  aod  Aeiii 
views  must  be  paaiMBl!  im  arsifliig  lb  the 
Council  and  maiatained  aa  a-  parti  et  lie 
CouncilV  efficaai-  recorda. 

i90SJ2S    BapllBymiH  pfcflcaa. 

llie  loltaMdng  sets  fiirfh  the 
respon«ibifitie»Qf  the  Councife  with« 
regard  to  personnel  matters  and 
estaUiahes  personnel-related  standarda. 
Coumal' members  (except  for  Federal 
govemmenf  ofiiciaLla]  and  staS  are- not 
Federal  employees  subject  tb  Ofilce  ef 
Personnel  Management  (OPM) 
regulationa. 

(a)  Staffing.Eadi  Council  may  appoiiot 
and  assign  duties  to  an  ExecotiTe 
Director  aad  such  othec  fiiU.-  and  parV 
time  administrativeemployaeaaatfae 
Secretary  determines  aceoecassacy  to 
the  petfonnance  of  Councftfiinctioaa 
consistent  with  budgetary  limitatioas. 
The  Executive  Director  is  responsible  to 
the  Councili  md  the  stalF  is  fesponsibite 
to  the  Executiire  DirectOE.  BaApositfin 
must  ba  justified  dwiiastha  bu<^ 
pracess  desoibed  in  OMB  Girsufen  At- 
110.  or  prios  toiUiBg  a  new  poaitian; 
astiabUahad  dnaacthftcouBe  of  t&a 
cooperative  agpseaieiiC  year. 
De8cr%tian»sfithe  wosk  to  be^ 
perfoiBied  moat  he  sabmitted. 

(1)  Council  staff  posiffoas  must  be 
BUed  solely  enthe  basis  of  merit. 
fitness,  eompetance.  and  salifications.. 
Employmeat  actions  moat  hefree  fronr 
disBrininatiDn' based  avHca.  MUgioo. 
color,  afltional-wigin,.sex..agB.  or 
physical  handiBpi 

(2>No 


«xoanta^l 

fn       ' 


Asi»A» 

onanfieyBcatCDiBpawrtkntiB  iie 
aame  MBMcr  aa  Metal  en^ltiyees. 


^Exfcria  and eoasaltdnts.  As-long 
as  binding  is  available  in  its  budged^ 
each  Council  may  contract  with  experts 
and  coaeultants  as  needed  to  pravide 
technical  aaaiataace  not  available  Sbquii 
NOAA.  Thiaioclades  legal  asssstflweia 
clarifying  isaaes.  lut  Councils  nmst 
contact  NOAA  General  CounsePbefbre 
seeking  outside  liagal  advice.  Such 
experts  andoonaultants  may  not 
provide  services  on  a  con tinuiing  basis. 

{p).Detaif8  t^GbvernmentunffJlajfeas. 
AIT  Federal  agencies  are  autbocizedBy 
section  302({]iit2),of  the  Magouaoa  Act,  Vi 
ILS.C.  iesa({HBK  t^detai^  personnel  to 
the  Council!  00  srsiinbursable  basis:  to 
assist  Ifie  Conndl  tai  thr  perflmnMRwr  of 
its  functions.  Nonreimbunebie  details 
arsnet  presluded  CouacilfDequesta'ta 
the  headsiof  such  agencies  must  contaia 
the  puipose  ef  the  &tail,  length  of  time,. 
cony)ensation  to  be  paM^  il any^mid  Iha 
stipulation  that  th».  Aaaistant 
Adminis^ator  be  eonsultedprioirto- 
gran ting  the  Eai|uest.C<^e»ef  this; 
corresptMidsBce  ariU  be  tnaisautted'to 
the  AnistantiAdBBnistrator  tfasongh  the 
servicing  Regiaoai  Office.  FedaBa) 
empktyees^so  dataihad  setain  ail^ 
bene&s.  rights  and  status  as  they  are 
entitled  to  in  than  legulai'  employment- 
The  CoHncilsmayBegBtiate 
arrangements  with  State  or  local 
governments  to  ntil»e  employees  of 
those  governments.  Assistance  in 
azraagihg  these  details  may  be  obtained 
throu^  the  s«vicint,Regioaal  Office. 

[dJlPwaooaeJaetieos.  Subject  to  these 
instnictionS)  and  within  budgetaiy 
limits,  the  Goancils  maj;  establish 
positions,  recruit,  Use^  compensate  and 
disauas  paaoaBeL.Disauasal<will  ba- 
made  far  miseonduet  uosaMsfacfiHy 
perfoBnanca,  and/or  lack  of  funda,  with, 
reasonahle  notiee  to  the  employee. 

[BySoAuy  and  wage  adminiatratioa. 
(1)  In  setting  ntes  of  pay  tor  CounciL 
sta^  die  priaeiple:af  cqpal  pay  bw  equal 
work  musbbe-JbUowed.  VarialidnFin- 
baaic  rates  of  pay-should  be  in* 
piDpartiaB  to  sabatailiar  differences  i» 
the  difficulty  and  re^Mmsibilities  of  the 
work^perfonned 

(2)t  A  cost  of  living  allowanse  may  be 
applied  lo4i&<alanKs  ef  Ceoncil 

is 


in 
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Biay  aaiexceBri 


field  aAii. 

(3)  The  dutfertrfansT/i 
must  be  contained  in  a  brief  desoriptioD 


to  be  subaitted  to  die  Regional  Office 
assigoed  to  a  Couadi  prior  to  the 
submission  of  a  budget  in  which  the 
salary  of  that  positiMi  is  requested  The 
Council  will  be  provided  a  salary  range 
appropriate  to  the  position  and  a 
detenaiaatipa  of  the  applicability  of  the 
Fair  Labor  Standards  Act  The  Couadi 
then  may  fill  the  position  at  any  salaiy 
level  within  that  range;  the  policy  of 
hiring  at  the  beginning  rate  should  be 
followed  except  in  unusual  cases  when 
recruitment  of  an  exceptionally  qualified 
employee  is  hampered  thereby.  The 
annual  pay  for  any  staff  position  may 
not  exceed  the  current  rate  for  the  top 
step  of  grade  IS  of  the  Federal  General 
Schedule  at  any  time. 

(f)  Recruitment.  All  personnel 
vacancies  should  be  filled  on  a 
competitive  basis,  unless  unusual 
circimistances  clearly  dictate  otherwise. 
For  this  purpose,  the  Council  may  avail 
itself  of  the  vacancy  advertising  system 
operated  by  NOAA  through  the 
serviciiig  Regional  Office  or  any  other 
recrtdtment  tool,  induding  newspapers 
and  local  employment  agendes. 

(g)  Leave.  CouncU  employees  should 
be  granted  paid  leave  for  holidays, 
vacaflons  or  exigendes,  sickness,  and 
dvil  duties  (e.g.,  jury  duty,  military 
reserve  obligations)  as  determined  by 
the  Coundl.  Coondls  should  inform 
employees  that  leave  is  not  transferable 
to  or  from  Federal  agencies.  Leave  is 
subject  to  die  following  limitations: 

(1)  Annual  leave.  FuU-time  Coundl 
employees  may  accrue  annual  leave  at 
rates  not  to  exceed  those  for  Federal 
employees.  Part-time  employees  accrue 
leave  at  the  same  rate,  per  hours 
woiked 

(i)(A)  Up  to  three  years  of  service — 
maxiiHum  of  2  hours  leave  per  40  hours 
(13  days  per  year); 

(B)  Three  to  15  years — maximnm  of  3 
hours  per  40  hours  (20  days  per  year); 
and 

(C)  Over  15  years:  maximum  of  4 
hours  per  40  hours  (28  days  per  year). 

(ii)  ff  the  Council  so  desires,  it  may 
credit  prior  Federal.  State,  or  local 
government  service  for  the  purpose  of 
determining  leave  accrual  of  individual 
employees.  Application  of  such  a  pohcy 
must  be  onifdrm  and  pubb& 

(iii)  Employees  may  carry  over  up  to 
240  hours  (30  days)  unused  annual  leave 
frvm  one  calendar  year  to  the  next 
Amounts  remaining  above  240  hours  will 
be  forfeited  Employees  who  were 
authorized  to  cany  over  more  than  240 
hours  in  accordance  «vith  Council  SOPPs 
prior  to  the  effective  date  of  these 
guidelines  may  continoe  under  such 
policy.  Under  certain  conditions, 
forfeited  annual  leave  may  be  restored  if 
it  was  properly  scheduled  for  use  and 


circumstances  beyond  te  emptoyce's 
control  ceased  die  forfeiture.  Approval 
for  this  restoration  mast  be  obtained 
fron  the  Coandl  Chah'  or  his/her 
designee,  who  will  refer  to  the  NOAA 
Personnel  Regolations  and  other  source 
docnments  for  guidance.  Lump  sum 
reimbacseinents  not  to  exceed  240  hours 
carryover  {das  current  year  earnings  of 
unused  leave  are  aadKNrized  upon 
employee  separation.  (Councils  should 
neither  budget  nor  account  separately 
for  anlidpated  or  accrued  leave  costs 
payable  upon  en^iloyee  separation. 
Should  such  costs  wise  and  exceed 
Council  fendiag  availability,  NOAA  will 
defray  these  costs  in  total.) 

(2)  Sidt  leave,  (i)  Full-time  Coundl 
employees  may  accrue  sick  leave  at  the 
rate  of  two  hoars  per  week  (13  days  per 
year).  Part-4ime  employees  may  accrue 
at  a  percentage  of  die  hours  worked 
compared  to  40  hours.  A  20-hour-a-week 
employee  would  accrue  half  the  leave 
accrued  by  a  4D^our-a-week  employee. 
Accanwiatton  is  without  limits.  Lump 
sum  payoients  upon  separation  are  not 
authorixed  Howiever,  unused  sick  leave 
may  be  credited  upon  an  employee's 
retirement  as  additional  time  worked 

(ii)  hi  aeritorious  cases.  Councils  may 
advance  tq>  to  one  year's  earnings  of 
sick  or  annual  leave  when  it  is 
reasonaMy  expected  that  the  advanced 
leave  will  be  repaid  by  the  employee. 
This  must  be  approved  by  the  Coundl 
Chair  or  desipiee  (designation  must  be 
in  writing). 

(h)  Employee  benefits.  Bmplojree 
boiefits  an  identified  in  Councils' 
SOW,  a  copy  of  which  should  be 
provided  to  each  employee.  The  Council 
should  provide  its  employees  the 
opportunity  to  participate  in  groi^i 
medical  insaranoe.  life  insurance,  and 
retirement  plans,  and  pay  a  reasonable 
proportion  of  the  cost  of  such  plans. 
Total  employee  benefits  may  not  exceed 
20  percent  (exdasive  of  PICA)  of 
employees'  gross  salary,  widumt  NOAA 
approval. 

(1)  Medical  insurance.  Councils  may 
provide  group  medical  and  dental 
insurance  to  their  employees  either 
through  a  commercial  underwriter  or 
through  a  State  or  local  government 
program,  widiin  die  total  percentege 
limitation  previously  stated.  Councils 
are  not  authorized  to  increase  employee 
salaries  in  lieu  of  a  medical  or  dentel 
insurance  plan. 

(2)  Life  insurance.  Councils  may 
provide  group  life  insurance  for 
employees  within  die  total  percentage 
limitation  previously  stated.  An  increase 
in  salary  in  lieu  of  insurance  coverage  is 
not  authorized 

(i)  Travel  Reimbursement — (1) 
General. 


(i)  Bach  Coundl  must  include  travel 
reimbursement  procedures  in  its  SOFP. 
Current  per  diem  and  actual  subsistence 
rates  contained  in  the  NOAA  Travel 
Handbook  apply. 

(ii)  Actual  expenses  inchide 
transportation  by  air  coech,  rail  coach, 
bus  or  privately  owned  vehicle 
(automobile  or  private  plane  reimbursed 
on  a  per  mile  basis);  room  and  meals 
within  a  reasonable  limit  established  by 
the  NOAA  Travel  Handbook:  and 
inddental  expenses  such  as  taxi  fares, 
parking,  and  telephone  calls  on  offidal 
business. 

(iii)  Coach  air  transportation  must  be 
utilized  when  available.  Travel  via  first 
dass  air  must  be  justified  on  die 
reimbursement  voucher  and  approved 
by  the  Council  Chair  or  his/her 
authorized  representative.  Privately 
owned  vehicles  (POVs)  may  be 
authorized  when  other  modes  of 
transportation  are  either  unavailable  or 
inconvenient  When  a  POV  is  authorized 
for  the  convenience  of  the  traveler,  the 
reimbursed  costs  must  not  exceed  the 
costs  of  coach  air  fare.  Accommodations 
equivalent  to  otfaer-than-first-dass 
should  be  utilized  in  the  unlikely  event 
that  water  vessel  transportation  is 
required.  When  substantial  savings  can 
be  realized  by  utilizing  rail  travel  this 
mode  of  transportation  should  be 
considered  when  available  and 
adequate. 

(2)  CounciL  AP.  SSC  Members. 
Section  302  (d)  and  (f)  of  the  Magnoson 
Act  provide  that  the  voting  members  of 
each  Council  the  Executive  Director  of 
the  Marine  Fisheries  Commission  on 
each  CounciL  the  additional  non-voting 
member  of  the  Pacific  ConndL  and 
members  of  advisory  groups  will^ 
reindnirsed  for  sctual  expenses  incurred 
in  the  performance  of  Council  duties. 
They  are  not  bound  by  the  separate  per 
diem  limits  for  meals  and  lodging  as  set 
forth  in  the  GSA  Rules.  They  are 
subject  however,  to  the  totel 
reimbursement  limits  esteblisbed  by  the 
Handbook  for  actual  expenses,  and  they 
must  itemize  their  actual  expenses  up  to 
the  specified  limit  each  day.  Lodging 
receipto  are  required.  The  rates  are 
included  in  the  GSA  Rules.  Federal 
employees  serving  in  the  above 
capacities  are  subject  to  the 
reimbursement  rules  of  their  agendes. 

(3)  Council  staff,  members  of  plan 
teams,  and  others.  Members  of  the 
Council  staff  end  plan  teams,  invited 
experts,  consultants,  or  othera 
specifically  invited  unlike  those 
described  in  paragraph  (i)(2)  of  this 
section,  must  adhere  to  the  per  diem 
limito  or  actual  expense  requirements 
set  fordi  in  die  GSA  Rules. 
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(4)  Non-NOAA  team  members.  Non- 
NOAA  team  members  may  be 
reimbursed  for  travel  expenses  but 
receive  no  other  compensation  from  the 
Council. 

(j)  Foreign  travel.  (1)  Foreign  travel 
must  be  approved,  fai  advance,  by  the 
Assistant  Administrator  for  Fisheries  or 
designee  and  by  the  Grants  Officer. 
Requests  for  foreign  travel  approval 
should  be  submitted,  in  writing,  at  least 
15  days  in  advance  to  the  Assistant 
Administrator,  through  the  NMFS  Office 
of  Management  and  Budget  and  the 
Grants  Officer.  Routine  across-the- 
border  travel  to  Mexico  and  Canada  is 
exempt. 

(2)  Each  Council  should  specify  in  its 
SOFP  any  delegation  of  authority  to 
approve  routine  across-the-border  travel 
which  has  been  granted  to  it  by  NOAA. 

(3)  Council  Chairmen  or  their 
authorized  representatives  may  approve 
routine  across-the-border  travel  to 
Canada  or  Mexico  for  Council  members 
and  employees  within  specified  Federal 
rates. 

(4]  Domestic  invitational  travel  for 
non-Council  personnel  may  be  approved 
by  the  Council  Chairman  or  his/her 
authorized  representative.  Foreign 
invitational  travel  must  be  approved  as 
described  in  paragraph  (jHl)  of  this 
section.  The  per  diem  limits  or  actual 
expense  requirements  described  above 
also  are  applicable  to  non-Council 
personnel  traveling  at  Council  expense. 
Payment  for  NOAA  personnel  from 
Council  funds  is  not  authorized. 

S  601.26    RnancW  nMMg«MnL 
The  Councils'  administrative 
operations  are  governed  by  0MB 
Circular  A-110  (Uniform  Adn^strative 
Requirements  for  Grants  and 
Agreements  with  Institutions  of  Higher 
Education.  Hospitals,  and  other  Non- 
profit Organizations)  and  OMB  Circular 
A-122  (Cost  Principles  for  Non-Profit 
Organizations).  A-110  prescribes 
standards  for  financial  management 
systems,  prociu^ment  property 
management,  financial  reporting,  cash 
depositories,  and  grant  close-out 
procedures.  Councils  are  required  to 
comply  strictly  with  the  provisions  of 
the  Circulars,  DOC  regulations  and 
directives,  NOAA  directives,  and  terms 
and  conditions  of  the  awards. 

(a)  Cooperative  agreements.  Councils 
receive  funds  through  cooperative 
agreements  for  two  basic  types  of 
expenditures:  Administrative  (or 
operations)  funds  to  cover  general 
operating  expenses,  such  as  salaries, 
office  space,  utilities,  travel.  State 
liaison  activities,  etc.,  and  programmatic 
(or  contract)  funds  primarily  designed  to 
fund  contracts  generated  fay  the 


Councils  for  development  of  FMPs 
(including  amendments)  or  FMP- 
oriented  information. 

(1)  Administrative.  The  funding  for  the 
administrative  and  technical  support  of 
Council  operations  is  included  in  the 
budget  of  the  Department  of  Commerce 
and,  through  that  agency,  in  the  buclgets 
of  NOAA  and  NMFS.  The  funding 
requirements  for  the  Councils  are 
subject  to  regular  budgetary  review 
procedures.  Annual  grants  and 
cooperative  agreements  will  provide 
such  Fedecal  funds  as  the  Seoetary 
determines  are  necessary  to  the 
performance  of  the  fohctions  of  the 
Councils  and  consistent  with  budgetary 
limitations.  Requirements  for  periodic 
reports  for  purposes  of  NOAA 
budgetary  control  are  described  in 
individual  grants  and  cooperative 
agreements  issued  to  the  Councils. 

(i)  Application  for  cooperative 
agreement.  (A)  The  Council  must  submit 
a  formal  appUcation  (Standard  Form 
424.  Federal  Assistance  Short  Form)  to 
the  appropriate  Regional  Director.  This 
application  includes  a  Budget  Data 
Form,  a  Program  Narrative  Statement 
supporting  the  application,  and  a 
Statement  of  General  Assurances.  As 
backup  to  the  Budget  Data  Form,  each 
Coimcil  must  prepare  a  Budget  Summary 
Woricsheet  for  three  fiscal/calendar 
years.  The  amounts  reflected  in  lines  Al 
through  A8  of  the  Worksheet  are  then 
transferred  to  the  appropriate  categories 
of  the  Budget  Data  Form.  On  the  budget 
submission.  Councils  should  list  all 
contemplated  equipment  purchases  over 
$500  each:  approval  of  the  application 
will  convey  approval  of  these  purchases. 
The  Program  Narrative  Statement 
should  describe  in  appropriate  detail  the 
purpose  for  which  funds  are  sought,  e.g., 
operational  expenses,  FMP-oriented 
contracts.  State  liaison  support. 

(B)  Upon  receiving  a  recommendation 
from  the  Regional  Director  (RD).  the 
Assistant  Administrator  will  review  the 
application  and  transmit  the  application 
through  the  RD  to  the  appropriate 
Grants  Officer  for  processing.  If  the 
application  is  disapproved  by  the 
Assistant  Administrator,  the  RD  will  be 
contacted  and  supplied  with  the  reasons 
for  disapproval  and  the  criteria  for 
resubmission. 

(ii)  Accounting.  A  Cash  Receipts  and 
Disbursement  Journal  with  a  monthly 
Summary  of  Accounts  is  required  as  a 
minimum  bookkeeping  system.  In 
addition,  a  Statement  of  Income  and 
Expenses  for  the  Cotmdl  must  be 
prepared  monthly  for  the  Council 
membership.  Each  cash  disbnrsement 
must  be  approved  by  die  Council 
Executive  Director.  AU  chedcs  for 
amounts  more  than  $5,000  require  two 


signatures — the  Council  Executive 
Director  and  another  person  desi^ated 
by  the  Council.  The  approval  authority 
must  be  included  in  any  SOPP  published 
after  the  effective  date  of  this  regulation. 
When  budget  estimates  are  submitted  to 
the  Assistant  Administrator,  the  uniform 
account  classification  titles  should  be 
used. 

(iii)  Advance  of  funds.  A  Letter  of 
Credit  will  be  established  for  each 
cooperative  agreement.  Drawdowns 
from  the  Treasury  will  be  made  at  the 
commercial  bank  throu^  electronic 
fimd  transfer  bam  Treasury.  The 
Council  shall  initiate  each  drawdown  at 
approximately  the  same  time  that 
checks  are  issued  by  the  Coundl  in 
payment  of  Council  liabilities. 
Drawdowns  should  not  be  made  more 
fi«quenUy  than  daily  or  in  amounts  less 
than  tlO.000.  These  requirements  are 
under  the  Department  (A  the  Treasury 
Circular  1075.  "Withdrawal  of  Cash 
from  the  Treasury  for  Advances  Under 
Federal  Grants  and  Other  Programs"  (31 
CFR  Part  205). 

(2)  Programmatio—{\)  Nature  of 
request  Councils  may  enter  into 
cooperative  agreements  with  Federal 
agencies.  State,  and  private  institutions 
on  matters  of  mutual  interest  which 
further  the  objectives  of  the  Magnuson 
Act  Approval  from  the  Secretary  of 
Commerce  must  be  obtained  prior  to 
entering  into  such  arrangements,  and 
each  agreement  must  specify  the  nature 
and  extent  of  Council  participation.  The 
Councils  are  not  authorized  to  accept 
gifts  or  contributions  directly.  All  such 
donations  must  be  directed  to  the 
NOAA  Administrator  in  accordance 
with  Agency  regulations,  which  are 
available  from  NMFS  Regional  Offices 
upon  request. 

(ii)  Criteria.  NOAA  has  established 
the  following  criteria  to  guide  each 
year's  decisions  on  programmatic 
funding: 

(A)  Proposed  projects  must  be  directly 
related  to  the  formulation  of  an  FMP, 
amendment,  or  emergency  action 
(including  data  collection  necessary  to 
determine  whether  an  FMP  should  be 
formulated);  necessary  to  evaluate  an 
FMP  already  in  place;  or,  necessary  to 
obtain  information  for  use  in  &«mewori( 
FMP  management  actions. 

(B)  Proposed  projects  must  be  short- 
term,  preferably  one  year  or  less  but 
generally  not  longer  than  two  years. 

(C)  Proposed  projects  must  avoid 
duplication  of  effort  and  operate  as  cost 
efficiently  as  possible  in  order  to 
maximize  benefits  for  Fednal 
expenditures.  When  a  Council  has 
identified  data  needs  for  a  particular 
fishery,  available  resources  bam 


NOAA.  the  States,  Office  of  Sea  Grant, 
academic  institutions,  and  other 
established  sources  of  information 
shoidd  be  utilized  to  avoid  duplication 
of  effort.  If  certain  biological,  ecological, 
economic  or  social  data  is  needed  on  a 
high-priorify  basis  which  cannot  readify 
be  supplied  fiee-of-diarge  by  NMFS  or 
other  institutions,  the  Councils  may  be 
authorized  to  contract  for  the 
information  collection  and  analysis.  Tlie 
SSC  of  each  Council  should  assist  in 
identifying  immediate  and  longer-range 
research  aoA  data  needs. 

(in)  Procedure.  (A)  Requests  for 
programmatic  funding  may  be  submitted 
at  the  same  time  as  die  Cotmdi's 
administrative  budget,  or  at  odier  times 
as  requested  by  the  Assistant 
Administrator.  Documentation  should 
include  a  cover  letter  explaining  the 
need  for  the  project  how  it  contributes 
to  an  FMP  (proposed,  developing  or 
existing),  and  how  it  meets  criteria 
outlined  in  this  section.  An  additional 
factor  that  is  considered  during  NOAA 
review  is  documentation  joinUy 
submitted  by  the  Regional  Director  and 
Chief  Scientist  stating  diat  needed 
information  is  not  available  from  NOAA 
or  other  sources  and  establishing 
regional  priorities  among  the  various 
Council  requests. 

(B)  Competing  project  proposals 
which  meet  the  above  criteria  may  be 
funded  based  on  an  evaluation  of 
urgency  of  problem  to  be  addressed, 
impact  of  foiling  to  fund,  impact  of  delay 
in  funding,  and  importance  and  size  of 
fishery. 

(C)  Programmatic  contract  services 
always  must  be  described  in  the  context 
of  overall  Council  plans  in  a  particular 
programmatic  area.  The  relationship  of 
individual  contracts  to  past  and 
projected  goals  must  be  reflected  in  all 
Council  applications  for  contract  funds. 

(b)  Procurement  Draft  contracts  or 
solicitations  relating  to  the  devdopment 
or  monitoring  of  F^>s  must  be 
submitted  to  the  RD.  Proposed  sole 
source  procurements  over  $5,000  and 
contracts  for  automated  data  processing 
(ADP)  equipment  purchases  and  leases 
must  also  be  submitted  to  the  RD  prior 
to  award.  Solicitations  will  not  be 
released,  nor  contracts  awarded,  until 
all  substantive  issues  noted  by  the  RD 
have  been  satisfactorily  resolved. 
Proposed  sole  source  contracts  over 
$10,000  must  be  approved  in  writing  by 
the  Grants  Officer.  Final  copies  of  all 
contracts  awarded  will  be  filed  with  the 
appropriate  Grants  Officer.  The  cost  and 
financial  management  principles 
ouUined  in  OU&  Circulars  A-122  and  A- 
110  are  to  be  applied  fuQy  to  all  Coundl 
procurement  actions. 


(1)  To  avoid  duplication  of  work, 
efforts  must  be  made  to  use  existing 
support  sources  (Federal  State,  other 
Councils,  etc.]  before  commercial 
sources  are  sought 

(2)  Competition  must  be  held  for  all 
commercial  purchases  over  $5/)00 
unless  the  unique  nature  of  the 
procurement  unforeseen  time 
constraints,  and/or  substantiated 
overall  savings  (administrative  plus 
contractual)  clearly  dictate  otherwise. 
All  sole  source  procarements  above 
$SjOOO  with  individnals  and  oommerdal 
vendors  will  be  documented  and 
reviewed  by  the  RD  as  described  above. 
Such  purdiases  over  $10,000  must  be 
approved  by  the  &ants  Officer.  Internal 
Council  evaluations  aiay  be  made  on 
unusual  and  large  procurements  to 
ensure  their  legality,  economy,  and 
viabibfy.  or  the  Council  may  delegate 
such  authorization  to  its  Executive 
Dfaector  or  Chair. 

(3)  Efforts  must  be  made  to  inform 
minority  firms  of  (rianned  Council 
procurements.  The  Commerce  Business 
Daily  (CBD)  should  be  considered  by 
each  Council  as  a  means  of  publidziiig 
conteoptated  contracts. 

(4)  The  purchase  or  lease  of  ADP 
equipment  by  Councils  and  its 
subcontractors  requires  prior  approval 
by  the  10).  Such  approval  will  be  made 
only  after  a  cost-beinefit  analysis 
(system  life  cost  lease  vs.  purchase, 
compatibilify,  etc.)  by  the  Council 
demonstrates  the  economy  of  the 
proposed  action. 

(5)  Councils  are  authorized  to 
purdiase  supplies  and  services  from 
GSA  direcdy.  Individual  accounts  have 
been  set  up  for  eadi  Council,  and 
information  is  available  through 
Regional  Offices. 

(c)  Property  management  A  listing  of 
Federally-owned  (Council)  property 
must  be  submitted  to  the  Grants  Officer 
arniuaOy.  1%eft  of  Council  properfy 
should  be  reported  pronq)tly  to  local  law 
enforcement  personnel,  including  the 
FBI,  die  Grants  Officer,  and  to  the 
Regional  Office.  Properfy  management 
procedures  must  ensure  adequate 
control  and  protection  of  Council 
property  at  all  times.  Such  procedures 
are  included  in  Council's  SOPP,  and 
must  include  the  following  as  a 
minimum: 

(1)  A  perpetual  inventory  system  for 
all  none)q>endable  items,  e.g.,  office 
equipment  furniture,  et&; 

(2)  Procedures  for  maridng  sudi  items 
as  Council  property; 

(3)  Provision  for  safeguanfing 
sensitive  items  such  as  cameras  and 
biological  equipment.  Insarance  should 
not  be  obtained. 


(4)  Procedures  to  be  followed  in 
disposing  of  surplus  items; 

(5)  Listing  of  all  personnel  including 
consultants  if  appropriate,  authorized  to 
have  access  to  Council  property. 

(d)  ^Mce  management  In  all  cases, 
reason  should  be  exercised  regarding 
the  amount  and  cost  of  space  acquired. 
When  acquiring  office  space,  Councils 
may  avail  themselves  of  the  following: 

(1)  General  Services  Administration 
leasing  assistance; 

(2)  Regional  Office  assistance; 

(3)  Direct  negotiations  within  the 
guidelines  stated  above. 

(e)  Accounting  system.  Councils  most 
maintain  a  document-oriented, 
obligation-accounting  system  (with 
accrualsc  as  necessary,  for  budget 
projection  purposes)  rather  than  a  cash- 
accounting  system.  Actual  joamals  and 
ledgers  must  be  maintained  either 
manually  or  on  an  automated  system;  in 
either  case,  however,  all  obligations 
must  be  cleariy  documented  and 
organized  in  order  to  provide  quick 
access  and  verification  by  professional 
auditors.  The  actual  composition  (chart 
of  accounts)  of  the  system  may  vary 
somewhat  from  Conncti  to  Council  As  a 
minimum,  however,  die  sjrstem  must 
provide  fiscal  control  over  expenditores 
in  line  with  those  object  classes 
depicted  in  the  Council  budget 
submission.  This  will  aDow  not  oidy 
timely  submission  of  the  periodic 
financial  status  reports,  but  it  will  also 
ensure  close  coordination  between 
actual  spending  rates  and  budgeted 
amounts  so  that  comparisons  and 
changes  can  be  made  at  any  time.  All  - 
financial  records  must  be  handled  in 
accordance  with  OMB  Circular  A-110. 

(f)  Audits.  An  hidependent  audit  is 
required  at  least  biennially  by  DOC 
auditors  or  an  independent  public 
accountant  (IPA).  All  Councils  are 
subject  to  audit  by  the  Secretary  and  the 
General  Accounting  Office.  The  scope  of 
the  audit  may  include:  conduct  of 
financial  operations;  compliance  with 
applicable  laws  and  regulations: 
economy  and  efficiency  of 
administrative  procedures;  and 
achievement  of  results. 

(1)  If  an  IPA  is  to  perform  the  audit 
the  request  for  proposals  and  contract 
must  comply  with  the  Audit  Guidelines. 

(2)  As  part  of  the  IPA's  examination  of 
Coancil  records,  it  is  requested  that  they 
comment  on  whether  efforts  have  been 
made  by  the  Council  to  include  small, 
minority,  and  women-owned  businesses 
as  sources  of  supplies  and  services. 

(3)  In  order  to  provide  guidance  or 
provide  additional  information  to  the 
auditors  and  the  Councils  on  audit- 
related  matters,  it  is  suggested  that  the 


following  NOAA  personnel  be  invited  to 
participate  in  the  audit  exit  conference: 

(i)  The  Grants  Officer 

(ii)  The  Assistant  Administrator's 
staff  and/or  a  representative  of  the 
Regional  Office; 

(g)  Financial  reports.  Reports  are 
required  which  summarize  total 
expenditures  made  and  Federal  funds 
unexpended  for  each  award,  and  the 
status  of  Federal  cash  received.  The 
Report  of  Federal  Cash  Transactions 
(Form  SF-272)  is  required  from  each 
Council  quarterly  and  is  due  to  the 
Grants  GhFficer  no  later  than  30  working 
days  after  the  end  of  the  quarter.  A  final 
report  is  required  upon  completion  of 
the  grant,  to  be  submitted  within  90  days 
after  completion  of  the  grant.  The 
Financial  Status  Report  (Form  SF-2e9)  is 
required  from  each  Council  quarterly 
and  is  due  to  the  Grants  Officer  no  later 
than  30  working  days  after  the  end  of 
the  quarter.  A  Rnal  report  is  required  90 
days  following  completion  of  the  grant. 
Guidance  for  the  preparation  of  these 
reports  and  other  financial  reporting 
procedures  is  in  Attachment  G  of  OMB 
Circular  A-110.  j 

§605^27    ftocordkeaping. 

[a]  Administrative  records  for  FMPs. 
(1)  Councils  and  NMFS  Headquarters, 
Regions  and  Centers  collectively  are 
responsible  for  maintaining  records 
pertaining  to  the  development  of  FNffs 
and  aowndments  within  their 
geographic  area  of  authority.  In  the 
event  of  litigation,  compilation  of  an 
administrative  record  for  a  court  case 
will  be  under  the  direction  of  the  NOAA 
General  Counsel. 

(2)  Categories  of  documents  which 
generally  constitute  an  administrative 
record  include  the  following: 

(i)  Council  meeting  agendas;  j 

(ii)  Minutes  of  Council  meetings:     ' 

(iii)  Plan  Team  reports,  if  any; 

(iv)  SSC  reports: 

(v)  AP  reports; 

(vi)  Hearing  reports:  ; 

(vii)  Council  reports/  t 

recommendations; 

(viii)  Correspondence  relating  to  the 
FMP; 

(ix)  Scoping  comments;  i 

(x)  Work  plan,  if  any;  ' 

(xi)  Discussion  papers,  if  any; 

(xii)  NEPA  documents; 

(xiii)  Regulatory  analyses 

(xivj  PRA  justification 

(xv)  Proposed  regulations;  j 

(xvi)  Final  regulations; 

(xvii)  Emergency  regulations;  and 

(xviii)  Notices  of  meetings  (Council 
SSC,  AP.  Team). 

(b)  Disposition  of  records.  (1)  The  goal 
of  an  effective  disposition  program  is 
annually  to  destroy  at  least  enough 


unneeded  records  to  equal  the  volume  of 
records  created,  while  preserving 
records  having  long-term  or  enduring 
value  because  of  administrative,  legal, 
scientific,  or  historical  importance. 

(2)  Councils  must  consult  with  NOAA 
before  destroying  Council  records. 
Financial  records  (including  time  and 
atiendance  records)  should  be  handled 
according  to  the  stipulations  of  OMB 
Circular  A-110.  Councils  must  send 
records  associated  with  FMPs  to  the 
appropriate  Region  for  disposition. 

(3)  All  records  and  dociunents  created 
or  received  by  Council  employees  while 
in  active  duty  status  belong  to  the 
Federal  Government.  When  employees 
leave  the  Council,  they  cannot  take  the 
original  or  file  copies  of  records  with 
them;  to  do  so  violates  Federal  law. 

(c)  Permanent  records.  The 
designation  of  a  file  as  "permanent" 
means  that  the  records  are  appropriate 
for  offer  to  the  National  Archives  when 
15  years  old,  unless  otherwise  specified. 
Destruction  of  permanent  records  is  not 
authorized.  The  following  are  examples 
of  permanent  files: 

(1)  EIS  files:  Documents  relating  KIS's 
or  environmental  assessments.  Cut  off  at 
end  of  calendar  year  when  created. 
Permanent  retention;  no  approved 
disposition  at  this  time. 

(2)  Annuel  report  files:  Input  for  the 
DOC  Annual  Reports  and  related 
correspondence.  Cu4  off  at  end  of 
calendar  year  when  created:  permanent. 

(3)  Meetii^  files:  Including  agendas, 
minutes,  reports,  studies  and  related 
correspondence.  Cut  off  at  end  of 
calendar  yean  permanent 

(d)  Privacy  Act  (PA)  records.  Each 
Council  will  maintain  in  its  office,  under 
appropriate  safeguards  in  accordance 
with  the  PA,  personnel  files  on 
employees,  experts  and  consultants 
under  contract,  and  advisory  group 
members. 

(1)  Maintenance.  A  file  for  each 
Council  member  containing  appointment 
papers,  security  reports,  biographical 
data  and  other  official  papers  will  be 
centrally  maintained  in  NOAA  under 
security  and  safeguard  conditions 
required  of  files  subject  to  the  PA.  This 
file  will  be  available  to  members  to 
which  it  pertains  on  request,  and  to 
other  members  and  government  officials 
when  a  need  to  know  the  information  in 
the  performance  of  the  requester's 
official  duties  is  established. 

(2)  Protection.  The  PA  provides  the 
following  protection  for  individuals, 
including  Council  employees,  except  as 
otherwise  limited  by  law: 

(i)  An  individual  is  permitted  to 
determine  what  records  pertaining  to 
him/her  are  collected,  maintained,  used, 
or  disseminated. 


(ii)  An  individual  is  permitted  to 
prevent  records  pertaining  to  him/her, 
which  have  been  obtained  for  a 
particular  purpose,  from  being  used  or 
made  available  for  another  purpose 
without  his/her  consent. 

(iii)  An  individual  is  permitted  to  gain 
access  to  information  in  Federal  records 
pertaining  to  him/her,  to  have  a  copy 
made  of  all  or  any  portion  of  such 
records,  and  to  correct  or  amend  such 
records. 

(iv)  The  collection,  maintenance,  use, 
or  dissemination  of  any  record  of 
identifiable  personal  information  must 
be  in  a  manner  which  assures  that  such 
action  is  for  a  necessary  and  lawful 
purpose,  that  the  information  is  current 
and  accurate  for  its  intended  use,  and 
diat  adequate  safeguards  are  provided 
to  prevent  misuse  of  such  information. 

(v)  Exemption  from  the  requirements 
of  the  PA  are  permitted  only  in  those 
cases  where  there  is  an  important  public 
need  for  such  exemption  as  has  been 
determined  by  specific  statutory 
authority. 

(yi)  Federal  agencies  are  subject  to 
civil  suit  for  any  damage  which  occurs 
as  a  result  of  willful  or  intentional 
action  which  violates  any  individual's 
rights  under  the  PA. 

(3)  Request  for  PA  information.  Any 
time  an  individual  is  asked  to  provide 
information  about  himself/herself  to  be 
maintained  in  a  PA  record,  the 
individual  must  be  given  a  written 
statement  for  his/her  retention. which 
provides  the  following  information: 

(i)  The  authority  (law  or  executive 
order)  which  authorizes  the  collection  of 
the  information,  indicating  whether  the 
authority  either  imposes  or  authorizes 
any  ]}enalty  for  failing  to  answer; 
whether  providing  the  information  is 
mandatory  or  voluntary; 

(ii)  The  principal  purpose  for  which 
the  information  is  to  be  used:  and 

(iii)  Any  other  uses  which  may  be 
made  of  the  information.  These  uses 
must  be  limited  to  those  published  in  the 
Federal  Register,  and  the  effect(s),  if 
any,  on  the  individual  of  not  providing 
all  or  any  of  the  requested  information, 
both  beneficial  and  adverse. 

(4)  Disclosure  of  PA  records.  The 
disclosure  of  PA  records  to  the 
individual  to  whom  they  pertain,  to  a 
person  accompanying  the  individual,  to 
the  parent  of  a  minor,  or  to  a  legal 
guardian  comprise  a  fundamental  aspect 
of  the  Act.  Otherwise,  Councils  may 
only  disclose  PA  records  under  one  of 
eleven  situations  outiined  in  NOAA 
Circular  75-82. 

(5)  Disposition  of  PA  records. 
Councils  must  contact  NOAA  for 
guidance  before  disposing  of  PA 


records.  Examples  of  PA  recorda  wHh 
recommended  timeframes  for 
disposition  are  as  follows: 

(i)  Membership  files:  Containing 
biographical  data  on  members.  Cut  off 
when  member  leaves  Committee; 
destroy  five  years  later. 

(ii)  "nrae  and  attendance  files:  Retain 
for  three  years  following  the  final 
financial  report  for  each  grant  year  in 
accordance  with  OMB  Circular  A-110. 

(e)  Freedom  trf Information  Act 
(FOiA).  All  FOIA  requesU  must  be 
sirfwaitted  in  wiitiQ^  The  envek^  and 
letier  should  be  dearly  marked 
"Freedom  of  Information  Request" 

(1)  Requests,  (i)  FOIA  requests  should 
be  time-aod-date  stamped  upon  receipt 
Each  request  must  be  admowledged 
within  10  working  days  and  filled  as 
expeditiously  as  possible.  Time  limits 
for  processing  FOIA  requests  start  upon 
receipt  of  the  request  for  information.  In 
unusual  circumstances,  the  10-day  time 
limit  may  be  extended  up  to  an 
additional  10  woiicing  days.  Discretion 
should  be  used  in  invoking  the  1-  to  10- 
day  extension  provision.  Any  extension 
reduces  availability  by  the  same  number 
of  days  of  an  extension  that  otherwise 
can  be  invoked,  if  partial  or  full  denial 
should  result  in  an  appeal. 

(ii)  FOIA  requests  received  by  a 
Coimcfl  should  be  coordinated  promptly 
with  the  Reg^nal  Office.  The  Region 
will  coordinate  logging  the  FOIA  request 
and  obtain  clearance  fit>m  the  NOAA 
General  Counsel  concerning  initial 
determination  for  release  or  denial  of 
information  (under  paragraph  (c)(5)(ii)  of 
this  section. 


(iii)  FOIA  requests  will  be  controlled 
and  documented  in  the  Region  by 
completion  of  Form  CD-244.  Councils 
may  obtain  copies  of  this  three-part 
form  from  the  NOAA  Logistics  Supply 
Center  at  Kansas  City  or  from  local  GSA 
store*,  aad  assist  tbe  Regional  Office  in 
complatiBg  the  form  as  well  as  in 
asaigoiag  an  official  response  date. 
Copies  of  the  CD-244  should  be 
distributed  to  the  Regional  Director 
(white  copy)  and  the  Council  (yellow 
copy),  and  an  information  copy  with  the 
incoming  request  ahoukl  be  provided  to 
tiie  NMFS  FOIA  Officer. 

(iv)  Councils  should  recover  allowable 
costs  for  locating  and  reproducing 
information  released  under  the  FOIA 
and  forward  these  funds  through  the 
NOAA  Freedom  of  Information  Officer 
to  the  U.S.  Treasury.  Appropriate 
charges  are  outlined  in  the  DOC 
Uniform  Scfiednle  of  Fees. 

(2)  Initial  denials,  (i)  Hie  purpose  of 
the  FOIA  is  to  make  available  to  the 
public  all  information  requested,  with 
some  exceptions  in  nine  categories  of 
information.  Each  Council  may 
determine  who  may  disclose 
unclassified  infwmation  in  its 
possession.  However,  only  the  Assistant 
Administrator  has  been  ^legated 
authority  to  make  initial  determinations 
on  whether  to  deny  uifotmation 
requested  onder  the  FCHA.  This 
authority  may  not  be  redelegated. 
Regions  must  keep  Councils  informed. 

(ii)  Proposals  to  deny,  or  partially 
deny,  a  request  for  information  should 
be  coordinated  with  the  appropriate 
Regional  Attorney  who  will,  in  turn. 


coordinate  with  the  DOCk  Olfice  of 
General  Counsel,  and  with  NOAA's 
Office  of  Public  Affairs,  and  NOAA's 
FOLA  Office.  No  initial  denial  may  be 
issued  until  the  concurrence  of  the 
Department's  Office  of  General  Counsel 
has  been  obtained. 

(iii)  After  the  coordination  mentioned 
in  paragraph  (e)(2)(ii)  of  this  section,  the 
Assistant  Administrator  must  send  a 
letier  to  the  requesting  party  denying  the 
request  for  information.  The  denial  letter 
should  include  the  following: 

(A)  The  specific  exen^>tion(s)  which 
apply  and  why  they  apply. 

(B)  In  the  case  of  a  partial  denial  a 
statement  of  the  specific  manner  in 
which  a  portion  of  a  record  is  being 
provided  after  deletion  of  the  portions 
which  are  determined  to  be  exempt. 

(C)  A  statement  of  the  right  to  appeal 
to  the  DOC  General  Counsel  within  30 
days  of  the  receipt  of  the  denial. 

(D)  A  statement  that  the  appeal 
should  include  a  copy  of  the  original 
request  the  initial  denial  the  requester's 
reasons  why  the  records  should  be 
made  available,  and  the  reasons  why 
the  initial  denial  is  believed  to  be  in 
error. 

(E)  Copies  of  the  letter  of  denial  along 
with  the  original  FOIA  request,  should 
be  sent  to  tiie  DOC  Office  of  General 
Counsel  the  NOAA  FOIA  Officer,  and 
the  NMFS  FOIA  Officer. 

(FR  Doc.  88-12987  Fded  S-9-88:  B.-45  am] 

BiUlIM  COOC  3S1»-aS-M  Stf 


BEST  COPY  AVAILABLE 


W^'^-rf  JL'.^fc-  _ 


^.  KV.Ktf/:  ■^: 


I 


—      «    •»    Vi 


~^*-lltit-^'. 


/  VoL  S3.  No.  112  /  Friday.  June  10.  1968  /  Notices 


Notices 


VoL  43^  No.  ;tl2 

Friday,  )iine  10,  1988 


TM*  section  of  the  FEDERAL  REGISTER 
coniwis  docwnents  other  than  rules  or 
propoeed  rules  that  are  appiciMe  to  the 
pubic.  Notices  of  hewkigs  and 
investigalions,  convnittee  meetings,  agency 
decisions  and  ruNngs,  delegations  of 
authority,  (Kng  of  petitions  and 
appfications  and  agency  statements  of 
organization  arxl  functions  are  examples 
of  documents  appearing  in  this  sectioa 


DEPARTMENT  OF  COMMERCE 

IntafiuiUonel  Tivde  AdmMelratlofi 

[C-6Se-M2andC-SM-«a)  . 

Postponement  of  Preliminary 
CountervaMng  Duty  Oatermlnatione: 
Antifrletion  Bearings  (Ottier  ThMi 
Tapered  Roltor  Beertngs)  and  Parts 
TiMieof  From  Singapore  and  Thaiiand 

AOCNCV:  Import  Administration, 
International  Trade  Administration; 
Commerce. 
ACnoM:  Notice. 


v:  Based  upon  the  request  of 
petitilmier,  the  Torrington  Company,  the 
Department  of  Commerce  (the 
Department)  is  postponing  its 
preliminaiy  determtirations  in  the 
countervailing  duty  investigations  of 
antifriction  bearings  (other  than  tapered 
roUer  bearings)  and  parts  thereof  from 
Singapore  and  Thailand.  The 
preliminAry  determinations  will  t>e  made 
on  or  before  August  29, 1968. 
CFHCIIVC  DATE  June  la  1988. 

FOR  nmnim  mRMMATMN  CONTACT 

Gary  Taverman  or  Eleanor  Shea,  Office 
of  Investigations,  Import  Administration, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue  NW.. 
Washington,  DC  20230;  telephone  (202) 
377-0161  or  377-0184. 

«««*inioiTAiiv  mpormatwn:  On  April 
20, 1988.  the  Department  initiated 
countervailing  duty  investigations  on 
antifriction  bearings  from  Singapore  and 
Thailand.  In  our  notices  of  initiation  we 
stated  that  we  would  issue  our 
preliminary  determinations  on  or  before 
June  24, 1988  (53  FR 15084-15086.  April 
27, 1968). 

On  May  27, 1988,  the  petitioner  filed  a 
request  that  the  preliminary 
determinations  in  these  investigations 
be  postponed  for  65  days. 

Section  703(c)(1)(A)  of  the  Tariff  Act 
of  1930,  as  amended  (the  Act),  provides 


that  a  prelimbiary  determination  in  a 
countervailing  duty  investigation  may 
be  postponed  where  the  petitioner  has 
made  a  timely  request  for  such  a 
postponement.  Pursuant  to  this 
provision,  and  the  timely  request  by 
petitioner  in  these  investigations,  the 
Department  is  postponing  its 
preliminary  determinations  until  no  later 
than  August  29, 1986. 

This  notice  is  published  pursuant  to 
section  703(c)(2)  of  the  Act 

)une  3, 1988. 

Joseph  A.  Spettini, 

Acting  Assistant  for  Import  Administration. 

(FR  Doc.  88-13137  Filed  B-ft-88;  MS  am] 
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(C-«14-503] 

Lamb  Meat  From  New  Zeeland;  Final 
ReeuHs  of  Countorvamng  Duty 
Adminislrattve  Review 

AOtNCV:  International  Trade 
Administration/Import  Administration; 
Commerce. 

action:  Notice  of  final  results  of 
countervailing  duty  administrative 
review.  '       "  ' 


;  On  January  4, 1988,  the 
Department  of  Commerce  published  the 
preliminary  results  of  its  administrative 
review  of  the  countervailing  duty  order 
on  lamb  meat  from  New  2^aland.  We 
have  now  completed  that  review  and 
determine  the  total  bounty  or  grant 
diuing  the  period  June  25, 1985  tiirough 
March  31, 1986  to  be  NZ$0.3l/lb. 

EFFECTIVE  DATE:  June  la  196a 

FOn  FUKTHER  INFOMIATWN  CONTACT 

Cynthia  Sewell  or  Paul  McGarr,  Office 
of  CompHance,  International  Trade 
Administration.  U.S.  Department  of 
Commerce,  Washington,  DC  20230; 
telephone:  (202)  377-3337. 

SUPPLEMENTARY  mFONMATION: 

Background 

On  January  4, 1988,  the  Department  of 
Commerce  ("tiie  Department") 
published  in  the  Federal  Register  (53  PR 
47)  the  preliminary  results  of  its 
administrative  review  of  the 
countervailing  duty  order  on  lamb  meat 
from  New  Zealand  (50  FR  37708; 
September  17, 1985).  The  Department 
has  now  completed  that  adininistrative 


||.i.i;iii)L!.y-.  ■      ;,_   - 

review  in  accordance  with  section  761  of 
the  Tariff  Act  of  1930  ("the  Tariff  Act*!. 

Scope  of  Rsfview 

Imports  covered  by  the  review  are 
shipments  of  lamb  meat  from  New 
Zealand.  Such  merchandise  is  currentiy 
classl^able  under  item  number  106.3000 
of  the  Tariff  Schedules  of  the  United 
States  Annotated  and  under  item 
numbers  0204.10.00—0,  0204.22.20-0, 
0204.23.2O-0, 0204.30.00-a  0204.42.20-2. 
and  0204.43.2&-0  of  the  Harmonized 
System. 

The  review  covers  the  period  June  25, 
1985  through  March  31, 1986  and  ten 
programs:  (1)  Export  Maricet 
Development  Taxation  Incentive 
("EMDTI");  (2)  Export  Performance 
Taxation  Incentive;  (3)  Livestock 
Incentive  Scheme;  (4)  Meat  Producers 
Board  Price  Support  Scheme  ("MPBPS"); 
(5)  Supplementary  Minimum  Prices/ 
Lump  Sum  Scheme  ("SMP/LS"):  (6) 
Export  Programme  Grant  Scheme;  (7) 
Export  PK^ramme  Suspensory  Loan 
Scheme;  (8)  Export  Suspensory  Loan 
Scheme;  (9)  Regional  Devel<9ment 
Investigation  Grants  Scheme:  and  (10) 
Regional  Development  Suspensory  Loan 
Scheme. 

Analytte  of  Commeats  Raoeivad 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  We  received  written 
comments  from  the  New  Zealand  Meat 
Producers  Board  ("the  Board"). 

Comment  I:  The  Board  contends  that 
the  Department's  preliminary  results, 
which  propose  a  change  from  a  cents- 
per-pound  to  an  ad  vctlonm  assessment 
rate,  are  contrary  to  the  duty  structure 
set  forth  in  the  Tariff  Schedules  of  the 
United  States  ('TSUS").  The  Board 
argues  that  because  regular  duties  are 
assessed  in  cents-per-pound. 
Congressional  intent  suggests  that 
countervailing  duties  for  this  product  be 
assessed  on  a  sfwcific-rate  basis  [i.e., 
any  basis  other  than  ad  valorem). 
Further,  the  Board  asserts  that  importers 
and  exporters  made  pricing  and 
marketing  decisions  on  a  cents-per- 
pound  basis  and  that  such  decisions 
would  be  rendered  hopelessly 
inaccurate  by  a  change  to  an  ad  valorem 
assessment  rate.  Finally,  the  Board 
contends  that  the  Department's  method 
of  calculating  the  amount  of  the  bounty 
or  grant  from  the  MPBPS  and  tiie  SMP/ 
LS  schemes  overstated  the  benefit. 
Because  the  benefits  from  these 
programs  are  paid  in  cents-per-kilogram 


of  carcass  wei^t  rather  than  on  the 
export  value  of  lamb  cuts. ifae 
Department's  calculation  of  the 
countervailing  duty  should  be  on  the 
same  basis  as  that  on  which  the  benefit 
was  bestowed. 

Depaiiment'a  Position:  Congressional 
directtos  concerning  the  metfiod  of 
collecting  regular  duties,  as  manifested 
in  the  TSUS,  is  unrelated  to  the 
assessment  of  countervailing  duties.  In 
determining  the  rate  of  countervailing 
duty  to  be  assessed  on  any  product  Uie 
Department  calculates  the  amount  of  the 
benefit  from  each  program  and  allocates 
each  benefit  over  the  basis  on  which  it 
was  received  (e.^..  total  sales,  total 
exports,  exports  to  the  U.S.). 

In  our  finJal  determination,  we 
considered  tiie  fact  that  the  MPBPS  and 
SMP/LS  schemes  provided  benefits  on 
the  basis  of  cents-per-kilogram  and 
determined  tiiat  the  collection  of  cash 
deposits  of  estimated  countervailing 
duties  on  a  specific-rate  basis  was  more 
appropriate.  When  assessing 
countervailing  duties,  however,  the 
Department  concerns  itself  with 
coimtervailing  the  aggregate  benefit 
received.  Allocating  that  benefit  in 
cents-per-pound,  over  the  volume  of 
exports  to  the  United  States,  or  on.an  a<f 
valorem  basis,  as  a  percentage  of  the 
value  of  those  exports,  makes  no 
difference  in  the  total  amount  of  the 
countervailing  duties  collected.  For  this 
reason,  the  Department  proposed  to 
change  to  an  ad  valorem  assessment 
rate,  which  is  consistent  with  die  way 
countervailing  duties  are  assessed  in 
neariy  all  other  countervailing  duty 
procasdings.  Further,  with  the 
termination  of  the  MPBPS  and  SMP/LS 
schemes,  there  was  no  reason  to 
continue  collection  of  cash  deposits  of 
estimated  countervailing  duties  on  a 
specific-rate  basis.  Nonetheless, 
because  importers  and  exporters  made 
pricing  and  marketing  dedsions  on  a 
cents-per-poimd  basis  we  will  assess 
countervailing  duties  for  the  review 
period  in  cents-per-pound. 

Finally,  we  agree  with  the  Board's 
claim  that  we  overstated  the  benefits 
received  from  the  MPBPS  and  SMP/LS 
schemes.  Lamb  meat  exports  to  the 
United  States  are  predominantiy  cuts, 
whereas  a  much  larger  percentage  of 
New  Zealand's  total  lamb  meat  e^qwrts 
are  carcasses.  Consequently,  the 
average  value  per  pound  of  exports  to 
the  United  States  is  much  higher  than 
the  average  value  per  pound  of  total 
exports.  "Ilierefore,  in  our  revised 
calculations,  we  took  into  account  the 
fact  that  benefits  from  these  programs 
were  received  on  a  carcass-weight  basis 
and.  by  using  the  ratio  of  the  wdght 


(adjusted  fior  waste)  of  U.S.  sales  to  total 
export  sales  to  all  countries,  we 
calculated  the  benefits  attributable  to 
lamb  meat  exports  to  the  United  States. 
.  Based  on  our  revision  in  the  method  of 
calculating  the  amount  of  benefit  from 
tiie  MPBPS  and  SMP/LS  schemes  and 
the  change  from  our  preliminary  results 
to  assessing  countervailing  duties  on  a 
specific-rate  basis,  we  determine  the 
total  bounty  or  grant  to  be  NZ$0.31 /lb. 
during  the  review  period.  The  rate  of 
cash  deposit  of  estimated  countervailing 
duties  remains  unchanged  from  the 
preliminary  results. 

Comment  2:  The  Board  contends  tiiat 
when  calculating  t{ie  rate  of  cash 
deposit  of  estimated  countervailing 
duties,  the  Department  did  not  take  into 
account  the  reduction  hi  the  benefit 
resulting  from  the  continuing  phase-out 
of  tiie  EMDTI  program. 

Department's  Position:  In  calculating 
the  rate  of  cash  deposit  of  estimated 
countervailing  duties,  we  considered 
dianges  tiiat  occurred  prior  to 
publtoation  of  our  preliminary  results. 
At  verification  we  examined  the  New 
Zealand  Lamb  Company's  1985  and  1966 
federal  income  tax  returns.  Based  on  a 
comparison  of  the  tax  credit  rate  and  the 
normal  corporate  tax  rate,  we 
determined  that  the  rate  of  the  benefit 
from  this  program  declined  after  the 
review  period.  We  reduced  the  rate  for 
cash  deposits  of  estimated 
countervailing  duties  accordingly. 

Final  Results  of  Review 

After  considering  all  the  comments 
received,  we  determine  the  total  bounty 
or  grant  during  the  period  June  25, 1985 
tiirou^  March  31. 1966  to  be  NZ$0.31/ 
lb. 

Section  707  of  the  Tariff  Act  provides 
that  the  difference  between  the  deposit 
of  an  estimated  countervailing  duty  and 
the  final  assessed  duty  under  a 
countervailing  duty  onler  shall  be 
disregarded  to  the  extent  that  the 
estimated  duty  is  less  than  the  final 
assessed  duty  and  refunded  to  the 
extent  that  the  estimated  duty  is  higher 
than  the  final  assessed  duty,  for 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  before 
the  date  of  publication  of  a 
countervailing  duty  order,  which  in  this 
case  was  September  17, 1985  (60  FR 
37708). 

Ilierefora,  the  Department  will 
instruct  the  Customs  Service  to  assess 
countervailing  duties  of  NZ$0.2S/lb.  on 
all  shipments  of  this  merchandise 
entoed,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  June  25, 1885 
and  before  September  17, 1965  and  to 
assess  countervailing  duties  of  NZ$a3l/ 
lb.  on  all  shipments  of  this  merchandise 


entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  September 
17, 1985  and  exported  on  or  before 
Mardi  81, 1986. 

The  D^artment  will  instruct  tiie 
Customs  Service  to  collect  a  cash 
deposit  of  estimated  countervailing 
duties  of  4.55  percent  of  the  f.o.b.  invoice 
price  on  all  shipments  of  this 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  date  of  publication  of  this 
notice.  This  deposit  requirement  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

This  administrative  review  and  notice 
are  hi  accordance  with  section  751(a)(1) 
of  tiie  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  19  CFR  355.10. 
Joseph  A.  Spetrinl. 
Acting  Assistant  Secntary,  Import 
Administration. 

Date:  June  3, 1988. 
(FR  Doc.  8ft-13138  Filed  0-9-88: 8.-4S  am) 


Unlverstty  Of  Colorado  at  aL; 


for  Duty-Frae  Entry  of  Scientific 
Instruments 

This  is  a  decision  consolidated 
pursuant  to  section  6(c)  of  the 
Educational,  Scientific,  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L  8»-6Sl,  86  Stat  897;  15  CFR  Part  301). 
Related  records  can  be  viewed  between 
8:30  a.m.  and  5KX)  p.m.  in  Room  1523, 
U.S.  Department  of  Commerce,  14th  and 
Constitution  Avenue  NWm  Washington, 
DC. 

Docket  Number:  88-115.  Applicant 
University  of  Colorado,  Boulder,  CO 
80309-0440.  Instiiiment  FT-IR 
Spectrometer  System,  Model  IZMOl. 
Manufacturer:  B0MO4,  Inc.,  Canada. 
Intended  Use:  See  notice  at  53  FR  15102, 
April  27, 1988.  Reasons  for  This 
Decision:  The  foreign  instrument 
provides  an  unapodized  resolution  of 
.026cm->. 

Docket  Number  86.129.  Applicant 
Univeraity  of  California,  Los  Alamos 
National  Laboratory,  Los  Alamos,  NM 
87545.  Instrument:  Inductively  Coupled 
Plasma-Mass  Spectrometer,  Model  VG 
PlasmaQuad.  Manufacturer  VG 
Elemental.  Ltd.,  United  Kingdom. 
Intended  Use:  See  notice  at  53  FR  15103. 
April  27, 198&  Reasons  for  This 
Decision:  The  foreign  instrument 
provides  detection  of  less  than  0.1  ppb 
for  elements  greater  than  mass  eigh^ 
(80). 

Docket  Number  88-13a  Applicant 
Dartmouth  CxAegs,  Hanover,  NH  03775. 


SSSl 


Instrument;  Thennal  lonuatiaa  Mau 
Spectrometer.  Model  VG  ^CTOR. 
Manufacturer  VG  Instruments,  United 
Kingdom.  Intended  Use:  See  notice  at  53 
FR 15103,  April  27. 198a  Reasons  for 
This  Decision:  The  foreign  instrument 
provides  precise  automated  variable 
multi-coUector  thermal  ionization  of 
isotopic  ratios  oo  small  samples  (100 
nanograms.)  Comments:  None  received. 
Decision:  Approved.  No  instrument  of 
equivalent  scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  each  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States.  The 
capability  of  each  of  the  foreign 
instruments  described  above  is  pertinent 
to  each  a(>plicant's  intended  purposes. 
We  know  of  no  instrument  or  apparatus 
being  manufactured  in  the  United  States 
which  is  of  equivalent  scientific  value  to 
any  of  the  foreign  instnmients. 
Frank  W.  Creel.  | 

Director,  Statutory  Import  Programs  Staff. 
[FR  Doc.  88-13136  Filed  ft-9-fl8;  8:45  ami 
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Traval  and  Touriam  Admiaiatration 
Traval  and  Touriam  Atfviaory  Board; 


Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act,  5 
U.S.C.  (App.  197»)  notice  is  hereby  ghren 
that  tfie  Travd  and  Tourism  Advisory 
Board  of  the  U.S.  Departraent  of 
Commerce  will  sieet  on  fane  23, 1968, 
9:30  a  JB.  at  Ae  Okl  Executive  OfRce 
Buikling.  Room  208,  Washhiqgton.  DC. 

EstabHsbed  March  M.  1982,  the  Travd 
and  Toorism  Advisory  Board  consists  of 
15  members,  representing  the  major 
segments  of  the  travel  and  tourism 
industry  and  state  tourism  interests,  and 
includes  one  member  of  a  travel  labor 
organization,  a  consoner  advocate,  and 
academician  and  a  financial  expert. 

Members  advise  the  Secretary  of 
Commerce  on  matters  pertinent  to  the 
Department's  responsibilities  to 
accomplish  the  purpose  of  the  National 
Tourism  Policy  Act  (Pub.  L  97-63).  and 
provide  guidance  to  the  Assistant 
Secretary  for  Tourism  Marketing  in  the 
preparation  of  annual  marketing  plans. 

Agenda  items  are  as  follows: 

1.  Call  to  Order.  | 

U.  Approval  of  the  Minutes.  j 

in.  Congressional  Update. 

IV.  Status  Report  on  Visa  Waiver 
Program. 

V.  International  Airline  Issues. 

VL  Tourism  and  rannHinn  free  Ttade 
Agreement. 

Vn.  USTTA  kiitiatives:  A.  Marketii« 
Update:  B.  Other  USTTA  Activities. 


VIIL  Other  Bostaess:  A.  Establisfa 
Next  Meeting  Date. 

IX.  Adjournment 

A  very  limited  number  of  seats  will  be 
avaUable  to  observers  from  the  public 
and  the  press.  To  assure  clearance  for 
entry  to  the  building,  individuals 
intending  to  attend  must  notify  the 
Committee  Qntrol  Officer  in  advance. 
The  peblic  will  be  permitted  to  file 
written  statements  with  the  Committee 
before  or  after  the  meeting.  To  the 
extent  time  is  available,  the 
presentation  of  oral  statements  is 
allowed. 

Karen  M.  Cardran.  Committee  Control 
Officer.  United  States  Travel  and 
Tourism  Administratian,  Room  1885. 
U.S.  Department  of  CoooBerce, 
Washin^gton,  DC  20230  (telephone:  202- 
377-0140)  will  respond  to  public 
requests  for  information  about  the 
meeting. 

ChailME.Coiib.fr., 
Acting  Under  Secretary  for  Travel  and 
Tourism,  U.S.  Department  of  Commene, 
[FR  Doc.  88-1304  Filed  0-9-86;  8:45  am] 
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COMMITTEE  FOaTHE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Amandmant  of  an  Import  Unril  for 

Cartaln  Man-Mada  Fkar  Tailia 
Producta  Producod  or  Manulaelurad  I 
SIngapora 

June7.U88. 

AOeNCT:  Committee  for  the 

Implementation  of  Textfle  Agreements 

(OTA). 

ACTKMl:  Issuing  a  directive  to  the 

Commissianer  of  Ctistoms  increasing  a 

hndt. 


EFFCCnvc  OATC  Jane  14. 198& 

Authorilf:  B.  0. 11851  of  March  3. 1972.  Si 
amended  sec.  204  of  the  Agricnltural  Act  of 
1956, «  mteadei  (7  U&C  18S4). 

FOR  fURTMBI  mFOmiATION  CONTACn 

Ross  Arnold.  International  Trade 
Specialist  CMGce  of  Textiles  and 
Apparel  U3.  Department  of  Commerce. 
(202)  377-4212.  For  infonautioa  on  the 
quota  statas  of  tlus  limit  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  535-6736.  For  information  on 
embai;goes  and  quota  re-openings,  caD 
(202)  377-3715. 

SUPPUMBITAaV  INFOnMATMM:  At  the 
request  of  the  Govenuauit  of  Singapore, 
the  Government  of  the  United  States  has 
agreed  to  increase  the  current 
desigaated  cooaultatiaa  level  for 
CatagorySOe. 


A  descriptioa  of  tfae  textile  categories 
in  terms  of  T.S.U.SlA.  munbees  is 
available  in  Sie  CORRELATK»4:  Textile 
and  Apparel  Categories  with  TariCf 
Schedules  of  tbe  United  States 
Annotated  (see  Federal  Ragistar  notice 
52  FR  47745w  dated  December  11, 1967). 
Also  see  52  FR  40168.  published  on 
December  30. 1087. 

The  letter  to  the  Commisisoaer  of 
Costoms  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implenient  ail  of 
the  provisions  of  tbe  bilateral 
agreement  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provinons. 
James  H.B«M, 

Chairman,  Committee  for  the  implementation 
of  Textile  Agreement*. 

Committae  for  the  ImplemaoUtiaD  of  Textilo 
Agraenwiits 

June  7. 1988. 

Commissioner  of  Custoau.  Depaiiment  of  the 
Treasury,  Washiagota.  D.C.  i0229 

Dear  Mr.  Cnmmitiionar  This  daective 
amends,  but  does  not  cancel,  tlie  dii«ctive 
issued  to  you  on  December  24. 1B87  by  the 
Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements,  conceraing  imports 
into  the  United  States  of  certain  cotton,  wool 
and  man-made  fiber  textile  products, 
prodvced  or  raamrfactnred  in  Singapore  and 
exported  dvitag  tfw  period  wUch  began  on 
January  1. 1918  and  extends  thraegk 
Deceaber91.]9n. 

EOective  OB  fnae  14. 19881  yoa  are  diiectad 
to  amend  lo  400000  poonda  Hw  cenent  limit 
for  man-made  fiber  textile  products  m 
Category  80& 

The  Committee  for  tlie  lnifl<»ni<»)tn^inn  of 
Textile  Agreements  has  determined  that  tills 
action  falls  within  die  foreign  affairs 
exception  to^e  ndemaldng  provisions  of  5 
UAC  559(aKl). 
Sincerely, 

lanes  n.  Beiny, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc  88-130n  nied  6-0-88;  8:45  amj 
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COMMITTEE  FOR  PURCHASE  FHOM 
THE  BUND  AND  OTHER  SEVERELY 
HANOICAPPEO 

Procuraiaant  LM  Iggg;  Additioaa 


v:  Committee  for  Purchase  firora 
the  Blind  and  Other  Severely 
Handicapped. 

ACnOM:  AddiHoos  to  procurement  list 


r.  This  action  adds  to 
Procurement  List  1888  services  to  be 
provided  by  workshops  for  the  blind  or 
other  severely  hantficapped. 

EFncnVK  OATB  }«ly  11. 1988w 


I  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped.  Crystal  Square  5,  Suite 
1107, 1755  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3509. 
FOR  RMTHBI  NIRNHMATION  CONTACT: 
E.  R.  Alley,  Jr.  (7(»)  557-1145. 
SUPPLEMENTARV  MTORMATION:  On 

February  12  and  March  11, 1988,  the 
Committee  for  Purchase  from  the  Blind 
and  Other  Severely  Handicapped 
published  notices  (53  FR  4200  and  53  FR 
7963)  of  proposed  addition  to 
Procurement  List  1988,  December  10, 
1987  (52  FR  46826).  After  consideration 
of  the  relevant  matter  presented,  the 
Committee  has  determined  that  the 
services  listed  below  are  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-48c  85  Stat  77  and 
41  CFR  51-2.6. 

I  certify  that  the  following  actions  will 
not  have  a  significant  impact  on  a 
substantial  number  of  sinall  entities.  The 
major  factors  considered  were: 

a.  The  actions  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements. 

b.  The  actions  will  not  have  a  serious 
economic  impact  on  any  contracttHrs  for 
the  services  Usted. 

c.  The  actions  will  result  in 
authorizing  small  entities  to  provide  the 
services  procured  by  the  Government 

Accordin^y,  tfae  following  services 
are  hereby  added  to  Procurement  list 
1988: 
Cleaning  of  Magnetic  Tapes,  Robins  Air 

Force  Base,  Georgia 
Janitorial/Custodial,  Airport  Biulding, 

9120  NE  47th.  Portland,  Oregon 
Ross  Complex,  5411  NE  Highway  99, 

Vancouver,  Washington 
E.  R.  Alley,  Jr^ 
Acting  Executive  Director. 
[FR  Doc  88-13133  Filed  6-9-88;  8:45  am) 

MLLMO  OOOe  SSM-tS-M 

Procuramont  Uat  1988;  Propoaad 
AddMoiia 

AOfNCV:  Committee  for  Purchase  from 

the  Blind  and  Other  Severely 

Handicapped. 

ACTION:  Proposed  additions  to 

procurement  list 

summary:  The  Committee  has  received 
proposals  to  add  to  Procurement  List 
1988  a  commodity  and  a  military  resale 
commodity  to  be  produced  and  a  service 
to  be  provided  by  workshops  fpr  the 
blind  and  other  severely  handicapped. 
Comments  Must  Be  Received  on  or 
Before:  July  11, 1988. 
AOORCn:  Committee  for  Purchase  from 
the  Blind  and  Otiier  Severely 
Handicapped.  Crystal  Square  S.  Suite 


1107, 1755  Jefferson  Davis  Highway, 
Arlington,  Viiginia  22202-3509. 
FOR  FURTHER  INFORMATION  CONTACT: 
E  R.  Alley,  Jr.  (703)  557-1145. 
SUFPIXMENTARV  INFORMATWN:  This 
notice  is  published  pursuant  to  41  U.S.C. 
47(a)(2),  85  Stat  77  and  41  CFR  51-2.6. 
Its  purpose  is  to  provide  Interested 
persons  an  opportunity  to  submit 
comments  on  the  possible  impact  of  the 
proposed  actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  will  be  required  to 
procure  the  commodity,  military  resale 
commodity,  and  service  listed  below 
frt)m  workshops  for  the  blind  or  other 
severely  handicapped. 

It  is  proposed  to  add  the  following 
commodity,  military  resale  commodity, 
and  service  to  Procurement  List  1988, 
December  10, 1987  (52  FR  46026). 

Commodity:  Rod.  Ground.  5075-00- 
878-3791. 

Military  Resale  Item  No.  and  Name: 
No.  650  Dryer,  Sweater. 

Service:  Janitorial/Custodial,  U.S. 
Courthouse  and  Customhouse,  1716 
Spielbusch  Avenue,  Toledo,  Ohio. 
E.  R.  AOey,  Jr., 
Acting  Executive  Director. 
[FR  Doc  88-13134  Filed  6^9-88;  8:45  am) 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

Publlclnformatlon  CoNactlon 
Raqulraniant  Submlttad  to  Offica  of 
Managamant  and  Budgat  for  Ravlaw 

AQCNCV:  Commodity  Futures  Trading 

Commission. 

action:  Notice  of  information  collection. 


r.  The  Commodity  Futures 
Trading  Conunission  has  submitted 
information  collection  3038-0001, 
Futiues  Commission  Merchant  Report 
on  Dealer  Options,  to  0MB  for  review 
and  clearance  under  the  Paperwoiic 
Reduction  Act  of  198a  Pub.  L  96-511. 
The  information  collected  pursuant  to 
this  rule  provides  a  basis  for  the 
Commission  to  monitor  the  activities  of 
Futures  Commission  Merchants  which 
are  qualified  to  vend  dealer  options. 
ADDRESS:  Persons  wishing  to  comment 
on  this  information  collection  should 
contact  Robert  Neal  Office  of 
Management  and  Budget  Room  3228, 
NEOB,  Washington  DC  20502,  (202)  395- 
7340.  Copies  of  the  submission  are 
available  &t>m  Joseph  G.  Salazar, 
Agency  Clearanrp  Officer,  (202)  254- 
9735. 

Title:  Futures  Commission  Merchant 
Report  on  Dealer  Options. 


Control  Number:  3036-0001., 

Action:  Extension. 

Respondents:  Businesses  (excluding 
small  busineses). 

Estimated  Annual  Burden:  48. 

Estimated  Number  of  Respondents: 
12. 

Issued  in  Washington,  DC.  on  June  7. 1068. 
Jean  A  Webb, 

Secretary  of  the  Commission. 
[FR  Doc.  88-13128  Filed  6-9-88: 8:45  am) 

BRUNO  cow  SMt-SI-N 


DEPAfnMENT  OF  DEFENSE 

Dapartmant  of  tha  Air  Forca 

USAF  Sdantmc  Adviaory  Board; 
Maating 

June  6. 1988. 

The  USAF  Scientific  Advisory  Board 
AD  Hoc  Commitiee  on  Aircraft 
Infrastructure — Subsystem  and 
Component  Reliability  Improvement 
Research  and  Development  Needs  will 
meet  for  the  second  time  on  27  June 
1986,  from  8K)0  a.m.  to  5:00  p.m.,  at 
Aeronautical  Systems  Division,  Wright- 
Patterson  AFB,  OH,  and  on  28-29  June 
1088  from  SKX)  a.m.  to  5:00  p.m.,  at 
Headquarters  Air  Force  Lc^stics 
Command,  Wright-Patierson  AFB,  OH. 

The  purpose  of  tiiis  meeting  is  to 
receive  briefings  and  gather  information 
on  ASD  and  AFLC  perception  of  the 
problem  and  their  efforts  to  solve  them. 
This  meeting  will  involve  discussions  of 
classified  defense  matters  listed  in 
section  552b(c)  of  Title  5,  United  States 
Code,  specifically  subparagraph  (1) 
thereof,  and  accordingly  will  be  closed 
to  the  public. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at  (202) 
697-4648. 
Patsy  J.  Conner, 

Air  Force  Federal  Register  Liaison  Officer 
[FR  Doc  88-13115  Filed  6-0-88: 8:45  am) 
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DapartnMnt  of  tha  Army 

Army  Sdanca  Board;  Opan  Maating 

In  accordance  vsrith  section  10a(a)(2) 
of  the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  announcement  is  made 
of  the  following  Committee  Meeting: 

Name  of  the  Committee:  Army 
Science  Board  (ASB). 

Dates  of  Meeting:  28-29  June  1988. 

Time:  0900-1700  hours,  28  June;  0900- 
1200  hours,  29  June. 

Place:  Orlando.  Florida. 


21886 


Agenda  The  Army  Science  Board  Ad 
Hoc  Subgroup  on  (Hose  Combat 
Training  Strategy  will  be  hosted  by  the 
office  of  the  Project  Management  for 
Training  Devices  (PMTRADE)  and 
consist  of  informal  discussions  with 
representatives  of  PMTRADE.  Training 
and  Performance  Data  Center  (TPDC), 
the  Naval  Training  Systems  CentO' 
(NTSC),  and  the  University  of  Ceatral 
Florida.  Subjects  to  be  discussed  will 
include  simulation  networking, 
embedded  training,  future  endeavors  in 
the  area  of  training  and  simulation 
technology,  C3I,  and  indirect  fire 
simulation.  This  meeting  is  open  to  the 
public.  Any  interested  persoo  may 
attend,  appear  before,  or  file  statements 
with  the  committee  at  the  time  and  in 
the  manner  permitted  by  the  comoiittee. 
The  ASB  Administrative  Officer,  Sally 
Warner,  may  be  contacted  for  fiirther 
information  at  (202]  695-3039/70M. 

SaByA.WMMB. 

Administrativt  Officer,  Army  Science  Board. 
(FR  Dec  80-13104  Piled  6-9-88;  8:45  an] 
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Department  of  the  Navy 

Record  of  Oodelon  To  Develop  Five 
Hundred  IMlB  of  United  Statee  Navy 
Femiy  Houains  et  tlie  Naval  We^one 
SMIon,  Earla,  New  Jeraay 

Pursaant  to  section  102t2)(c)  of  die 
National  Environmental  Policy  Act 
(NBPA)  of  isee  and  the  Comisel  on 
Environmental  Quality  Regulations  (40 
CFR  Part  1500],  the  United  States  Navy 
annoonces  the  decision  to  develop  500 
units  of  militaiy  family  housing  to 
support  the  Naval  Weapons  Station 
(NWS).  Eariy.  New  Jersey.  Specific 
siting  criteria  are  discussed  in  the  Draf^ 
and  Final  Environmental  Impact 
Statements  (DEIS/FEIS)  prepared  for 
this  project  and  are  summarized  below. 
While  implementation  of  this  proposed 
action  will  not  completely  satisfy  the 
housing  deficit  anticipated  for  tine  Naval 
Weapons  Station,  it  will  make  available 
a  proportionally  greater  number  of 
affordable  units  than  are  currently 
available  within  a  reasonable 
commuting  distance.  | 

The  proposed  500  units  encompass 
two  separate  development  projects,  a 
200  unit  MiUtary  Construction  "turn- 
key" project  (referred  to  as  the  200  anit 
MCON  project)  and  a  300  unit 
development  authorized  pursuant  to  the 
Section  801  Housing  Leasing  program 
(referred  to  as  the  300  unit  Section  801 
project).  Both  tiw  200  nnit  MOON  pn^ct 
and  the  300  unit  Section  801  pro|eol  will 


be  ooostnicted  on  government  property 
at  the  Main  Station  site  as  discussed  in 
the  FEIS.  In  fact,  this  decision  is  to 
continue  tiie  oonstroction  of  the  200 
units  which  began  in  March  1986 
porsuanf  to  a  Finding  of  No  Significant 
Impact  and  subsequently  halted 
pursfoant  to  a  court  order  on  25  March 
1987.  Indaded  in  tiiis  decisioa  is  the 
creatioa  of  approximately  10  acres  of 
wetlands  in  mitigation  for  the  3.2  ttottM 
of  wetlands  inadvertently  filled  when 
the  construction  of  the  200  unit  MCON 
project  commenced.  The  design  for  this 
wetland  creation  plan  is  set  forth  in  the 
FEIS  and  the  Navy  has  applied  for  an 
Army  Corps  of  Engineers  (COG)  Cktaa 
Water  Act  Section  404  permit  No 
construction  will  begin  on  those  areas 
that  were  identified  as  wetlands  or  are 
subject  to  the  pending  Clean  Water  Act 
Section  404  appUcation  (PnbHc  Notice 
1300-87-0851-11)  until  die  pemit  has 
been  issued.  In  the  event  that  die  COB 
final  decision  is  to  deny  the  Section  404 
permit  the  Navy  will  conqily  with  all 
applicable  rules,  regulations,  and 
administrative  orders. 

Existing  Congressional  funding 
authority .^  the  considerable  effml  and 
money  already  expoided  to  develop  200 
units  of  MCON  bousing  at  die  Main 
Station  site,  and  the  ability  to  mitigate 
environmental  impacts  combine  to  make 
continues  development  of  those  200 
units  at  that  site  preferred  from  among 
all  the  alternatives. 

An  evaluation  of  potentially  available 
sites  on  non-government  property 
coDchided  that  no  sites  provided  better 
pfaysica!,  environmental,  or 
socioeconomic  conditions  than  the  Main 
Station  Section  801  site  for  which 
Congressional  approval  had  been 
received.  Based  on  that  analysis  and  the 
inability  to  solicit  and  select  a 
contractor  to  develop  tlie  i»«iMf<'^  muts 
in  time  to  meet  the  Navy's  needs,  those 
alternatives  which  considered  sites  not 
on  federally  owned  property  are  not 
considered  adequate  to  fvdfill  the 
purpose  of  the  proposed  project 

The  United  States  Army  owned  Camp 
Evans  alternative  was  dismissed  as  a 
viable  alternative  during  die  coanaent 
period  for  the  DEIS.  The  Navy  was 
notified  by  the  Army  that  the  area  is 
being  planned  for  consolidation  of 
existing  Army  research  and 
development  acttrities  and  is  no  ka^er 
available  to  NWS  Earle. 

Development  of  the  Wajrside 
alternative  for  the  300  unit  Section  Wl 
project  was  not  seiet^  for  a  nnnber  of 
reasons.  Ciweu  die  existii^  comaanity 
support  facilities  at  the  Main  Station 


site.  Wayside  cannot  provide  as  hig^  a 
quality  of  life  to  die  service  members  or 
their  families  as  the  Main  Station  site. 
The  existing  traffic,  noise,  and  dust  fivm 
the  already  congested  roadway  in  the 
Wayside  araa.  the  piqpskal  difficulty  in 
obtaining  atilities.  and  the  lack  of 
legislative  authority  to  provide  these 
unties  combine  to  make  the  Wayside 
site  onsnitable  to  fiiilfill  the  current  Navy 
requirement  for  diis  project  in  a  timely 
fa^oa. 

The  DEIS  and  FEIS  discaased  a 
nusdMT  of  short  tenn  eaviranraental 
impacts  residtiBg  from  cons  traction  at 
the  Main  Statkw  site.  Iliese  minor 
impacts  to  air  qoality  and  noise  level 
which  are  typkial  to  any  construction 
site  are  not  expected  to  oontinue  after 
the  actual  coaatructian  ceases.  All 
practical  mitigation  measnres  have  been 
adopted.  These  measaws  t^'Mtil.  but 
are  not  limited  to,  tks  ase  of  prudent  and 
proper  engineering  design  prooadares. 

lliere  were  three  major  physical 
environmental  issaas  raised  daring  die 
NEPA  prooeas.  Tkoaa  issues  induded 
wedands  kisa,  Ag  potential 
endangerment  to  the  underlying  aquifer, 
and  preservatiaa  of  the  envira^aental 
quality  of  the  Hockhockson  Brook  area. 

As  ptwiomiy  discussed,  construction 
of  die  200  unit  MCON  project  wiU  result^ 
in  the  permanent  loss  of  3.2  acres  of 
palustrioe  wetlamls.  lliese  wetlands 
have  already  inadvertently  been  filled 
and  the  Navy  is  currently  awaiting 
ragulatoiy  approval  to  create  wetlands 
in  mitigation.  The  wetlaad  mitigatioa 
plan  and  associated  Clean  Water  Act 
Section  404(b)fl]  analysis  were 
incorpwatad  into  the  FEISw  No 
construction  will  begin  on  those  areas 
that  were  identified  as  wetlands  or  are 
subject  to  die  pending  Clean  Water  Act 
Section  404  application  until  the  permit 
has  been  issued. 

Erosion  control  and  stormwater 
management  plans  will  be  implemented 
as  part  of  this  decision.  Summaries  of 
these  plans  are  discussed  in  the  FEIS. 

The  use  of  potable  water  by  any  or  all 
of  die  500  anits  omstructed  at  the  Main 
Station  site  will  not  have  an  impact  on 
the  aquifer  underlying  NWS  Earie.  Hie 
Navy  will  not  draw  on  that  aquifer 
underlying  NWS  Earle.  TTie  Navy  will 
not  draw  on  that  aqnifer  to  service  the 
units.  Instead,  it  is  planned  that  the  500 
anits  will  be  supfdied  potaUe  water 
from  a  conmiercial  surface  water  source 
that  does  not  draw  bam  the  aquifer 
designated  as  critical  by  the  State  of 
New  Jersey. 

The  ability  of  the  NWS  Barle  Sanitary 
Se«vcqe  Treaboent  Plant  to  treat  die 


increased  sewage  flow  from  the  new 
housing  units  and  maintain  the  quality 
of  Hoddiockson  Brook  has  been 
considered.  Based  on  current  effluent 
limitations,  the  plant  now  has  the 
functional  capacity  to  adequately  treat 
250,000  gallons  per  day,  sufficient  to 
accommodate  340  new  femily  housing 
units.  Therefore,  concomitant  with  the 
decision  to  construct  500  units  at  the 
Main  Station  site,  is  the  decision  to 
increase  die  fimctioaal  capacity  of  the 
station  sewage  treatment  plant.  In  that 
regard,  the  Navy  has  been  working  with 
the  State  of  New  Jersey  Dqiartment  of 
Environmental  IVotection  to  obtain  any 
necessary  approval  to  upgrade  the  plant 
and  increase  its  capacity,  ^lecifically. 
the  Navy  will  not  expand  the  treatment 
plant  or  increase  its  discharge  without 
first  gaining  such  approval  Similary,  die 
Navy  will  not  connect  the  sewer 
extension  of  the  proposed  units  or 
occupy  any  of  those  units  until  the 
required  permits  or  approvals  have  been 
issued. 

Once  the  housing  is  occupied,  minor 
unavoidable  impacts  wiH  include 
increased  trafflc  on  local  roads,  slight 
increases  in  air  pollution  from  this 
fraffic,  and  increased  human  activity  in 
adjacent  forest  lands. 

In  regards  to  the  potential 
socioeconomic  impacts  resulting  from 
the  construction  of  the  500  units  of 
family  housing,  the  principal  issues 
demonstrated  by  the  greatest  expression 
of  public  concern  involi^ed  the  ability  of 
the  adjacent  school  districts  to  educate 
the  Navy  dependent  children  expected 
to  be  residing  at  NWS  Earle.  Recently, 
the  State  of  New  Jersey  enacted  special 
legislation  to  allow  Navy  dependent 
children  residing  on  NWS  Earle  to 
attend  die  Tinton  Falls  School  Distiict 
The  legislation  also  provides  that  the 
famiUes  already  residing  on  NWS  Earle 
at  the  time  of  enactment  have  the  option 
to  continue  sending  dieir  children  to  the 
Township  of  Colts  Neck  School  District 
or  transfer  them  to  the  Tinton  Falls 
School  District 

The  impact  to  die  Tinton  Falls  School 
District  is  expected  to  be  negligible  due 
to  the  increased  amount  of  federal  and 
state  aid  becommg  available  as  a  result 
of  the  influx  of  Navy  dependent  children 
over  the  next  few  years.  However,  the 
Navy  has  determined  that  until  all  of  the 
units  are  occupied,  there  are  insufficent 
funds  available  to  Tinton  Falls  School 
District  to  exp«id  for  suitable  free 
public  education  of  these  Navy 
dependents.  In  order  to  minimize  diis 
short  term  fiscal  impact  the  Navy, 
subject  to  the  limits  of  current  statutory 
authortity,  intends  to  provide  limited 
supplemental  economic  assistance 


necessary  to  aUow  Tinton  Falls  to 
educate  the  Navy  dependents.  It  is 
therefore  anticipated-that  there  will  be 
no  adverse  impact  on  any  of  the  school 
districts  adjacent  to  NWS  Earle 
resulting  fitim  this  decision. 

Throughout  implementation  of  this 
project  the  Navy  will  continue  its  close 
working  relationship  with  the  various 
interested  Federal  state,  and  focal 
regulatory  agencies.  Continuing 
coordination  with  other  agencies  will 
include,  but  may  not  be  limited  to,  the 
following: 

•  Section  404  Permit  (Clean  Water 
Act)  administered  by  New  York  District 
of  die  Army  Corp  of  Engineers  (COE), 
and 

•  New  Jersey  Pollution  Discharge 
Elimination  System  permit  for  the 
Station  Sewage  ti«atment  plant  afong 
with  requisite  approvals  for  upgrade  of 
the  fedlity  administered  by  the  New 
Jersey  Department  of  Environmental 
Protection  (NJDEP);  and 

•  Coordination  with  the  Hnton  Falls 
School  District  and 

•  Coordination  widi  NJDEP.  Army 
COE.  U.S.  Fish  and  Wildlife  Service  for 
issues  involving  the  proposed  wetland  . 
mitigation  effort . 

Date:  June  8, 198& 

laneM-Viiga, 

LLfAGC.  USNR.  Assistant  Federal  Register 
Liaison  Officer. 

[FR  Doc.  88-13206  FUed  6-0-88;  8:45  am] 
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Naval  Research  Adviaory  ConMnittoe; 
Meeting 

Notice  was  published  May  26, 1988,  at 
53  FR  19023  that  die  Naval  Research 
Advisory  Committee  Panel  on 
Automation  of  Ship  Systems  and 
Equipment  will  meet  on  June  16-17, 1988. 
The  meeting  location  has  been  changed.  - 
All  sessions  of  the  meeting  will  be  held 
at  die  Caffiitz  Building,  1211  Fern  Street 
Room  A112,  Washington.  D.C.  All  odier 
information  in  the  previous  notice 
remains  effective.  In  accordance  tvith  5 
U.S.C.  section  S52b(e)(2),  die  place  of 
meeting  change  is  publicly  announced  at 
the  earliest  practical  time. 

Date:  June  &  1988. 

)aneM.Virga, 

Lieutenant.  fAGC,  U.S.  Navy  Reserve 
Alternate  Federal  Register  Liaison  Officer. 

[FR  Doc.  88-13200  Filed  6-0-88: 8:45  am] 
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DEPARTMENT  OF  EDtlCATION 

[CHMNOJ  84.1081 

Invitation;  AppHcabona  for  New 
Awarda  Under  the  Tnrinine  Program 
for  Spodai  Programa  Staff  and 
Leaderahip  Personnel  for  Ftocai  Yeer 
1988 

PuqMse:  Provides  grants  to 
institutions  of  higher  ediwation,  and 
other  puUic  and  private  nonprofit 
institutions  and  organizations  for 
projects  that  inqirove  the  operation  of 
the  Special  Pro-ams  for  Students  from 
Disadvantaged  Backgrounds  (Talent 
Search.  Upward  Bound,  Student  Support 
Services,  and  Educational  Opportunity 
Centers)  by  providing  training  for  staff 
and  leadership  personnel  empfoyed  in. 
or  preparing  for  employment  in.  such 
programs  and  projects. 

Deadline  for  Transaiiltal  of 
Appiicatfons:  July  18,  IMS. 

Applications  AvailaUe:  June  m  1988. 

AvaUaUe  Panda:  $1,300,000. 

Estinatad  Range  of  Awards  $50,000- 
$250,000. 

Estimated  Average  Sise  of  Awards: 
$100,000. 

Estimated  Nianber  of  Awards:  12. 

Projact  Period  24  months. 

Sunilementary  Infomadon:  The 
Secretary  strongly  urges  that  applicants 
limit  their  submissions  to  one 
application  for  each  topic  of  training.  . 
TTiis  request  is  not  intended  Jto  limit  the 
number  of  trainees  or  the  number  of 
sites  proposed  by  an  appHcant  but  is  a 
request  for  a  single  consolidated 
application  on  a  topic. 

Applicable  Regulations 

(a)  The  Training  Program  for  Special 
Programs  Staff  and  Leadership 
Personnel  Regulations,  34  CFR  Part  642, 
and  (b)  the  Education  Department 
General  Administrative  Regulations,  34 
CFR  Parts  74.  75.  77,  and  78. 

Funding  Priotidas 

In  accordance  with  34  CFR  75.105 
(c)(1)  and  34  CFR  642.34,  die  Secretary 
encourages  applicants  to  address  the 
following  topics  in  fiscal  year  1988. 

(1)  Accountability  for  Funds  and 
Services 

Instruction,  including  written 
materials,  which  is  designed  to  enable 
the  project  director  and  a  project  staff 
member  most  involved  in  the  overall 
management  of  the  project  to  comply 
fully  with  the  Special  Ftograms  and  the 
Education  Department  General 
Administrative  Regulations  (EDGAR) 
regulatory  provisions  relating  to 
accounting  for  project  funds, 
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documentiiig  the  eligibility  of  project 
participants,  and  documenting  the 
services  provided  to  those  participants. 
An  applicant  under  this  priority  may 
provide  training  to  carry  out  these 
responsibilities  under  one  or  more  of  the : 
Special  Programs. 

(2J  Retention  of  Students 

Instruction,  including  written 
materials,  which  is  designed  to  train 
Student  Support  Services  project  staff  in 
improving  the  retention  of  project 
participants  in  postsecondary 
institutions  and,  to  train  Upward  Bound 
project  staff  to  improve  the  retention  of 
project  participants  in  secondary 
schools.  Hie  focus  of  the  training  may 
be  directed  at  clearly  defined 
populations  that  have  abnormally  high 
drop-out  rates. 

(3)  Program  Evaluation 

Instruction,  including  written 
materials,  which  is  designed  to  enable 
Special  Programs  project  directors  to 
develop  and  implement  program 
evaluations  that  will  produce  objective 
and  quantifiable  data  on  the  impact  of 
program  services  on  project 
participants. 

The  Secretary  will  consider  < 

applications  addressing  other  topics  if 
the  applicant  demonstrates  a  si^uficant 
trainii^  need  in  the  region  to  be  served. 

For  Applications  or  Information 
Contoct- Jowava  M.  Leggett.<:hief, 
Special  Siervices  Branch.  Division  c^i ; 
^udent  Services.  U.S.  Department  of  •  "• 
Education.  7th  ft  D  Streets  SW.,  Mail 
Stop  3323— Room  306a  Washington.  DC 
20202.  Telephone:  (202)  732-4804. 

AudMNity:  20  U.S.C  lOTOd.  lOTOd-ld. 
Dated:  fune  «,  1968, 
Kennelh  D.  WUtehaad, 

Acting  Assistant  Secretary.  Postsecondary 
Education. 

(FR  Doc  68-13000  Filed  e-»-88: 8:45  am) 
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DEPARTMEHT  OF  ENERGY 

Voluntary  Agwmont  and  Plan  of 
Action  To  Imptomont  Iho  Intomallonal 
Enorgy  Program;  Anwndod  Mooting 


On  June  6, 1988,  notice  was  published 
of  a  meeting  of  the  Industry  Supply 
Advisory  Group  to  the  International 
Energy  Agency  (lEA).  to  be  held  at  the 
ofTices  of  the  lEA.  2.  rue  Andre  Pascal 
Paris,  Prance,  on  June  13  through  16, 
1988  (53  FR  20676).  The  notice 
incorrectly  stated  that  the  meeting 
would  begin  at  IKW  p.m.  on  )une  14.  The 
meeting  will  begin  at  IM  p.m.  on  June 
13  and  continue  at  OKX)  a.m.  on  June  14. 


As  stated  in  the  notice,  the  meeting  will 
continue  at  9:30  a.m.  on  June  15  and  16. 

Issued  in  Washington.  DC  0th  June,  1S68. 
EikI.Fygl. 

Acting  GeneraJ  Counsel 
(FR  Doc  88-13041  Filed  e-e-88:  8:45  amj 
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UUINIOVNIO  rOWOT  AOminiSU SllOn 
(BPAFII«No:FWCP.] 

Propoaod  PoNcy  and  Procoduroa  To 
Componaato  Goata  and  Ponvor  Loaaoa 
■I  noirroiiarai.  nyaraoiacinB  inowor 
Projacta  and  RaQuaat  for  Continanfa 

AOBNCV:  Bonneville  Power 
Administration  (BPA),  DOE. 
ACTKHC  Notice  of  proposed  policy  and 
procedures  and  request  for  comments. 


:  As  provided  in  the  Pacific 
Northwest  Electric  Power  Planning  and 
Conservation  Act  (Northwest  Power 
Act),  BPA  proposes  to  establish  a 
process  to  address  compensation  claims 
filed  by  non-Federal  project  operators 
for  compensation  for  rev^ue  and  power 
losses  due  to  the  implementation  of  the 
Columbia  River  Basin  Fish  and  Wildlife 
Program  (Program).  The  Program, 
adopted  by  the  Northwest  Power 
Plethning  Council  (Council),  provides  for 
various  actions  to  protect,  mitigate,  and 
enhance  Columbia  Riyer  Basin  fisheries. 

BPA  has  received  three  claiihs  filed  by 
.Public  Utility  Districts  (PUDs)  as  a  result 
of  Federal  water  releases  in  May  and 
June  1987.  Before  addressing  these 
claims,  BPA  intends  to  take  comment 
upon  and  adopt  generic  procedures  and 
standards  by  which  BPA  will  consider 
compensation  claims. 

BPA  solicits  conmients  regarding  its 
proposed  procedures  and  standards. 
ftPDWaiitl.  Written  comments  should 
be  submitted  to  the  Public  Involvdment 
Manager.  Bonneville  Power         ^' 
Administration,  P.O.  Box  12999, 
Pwtland,  Oregon  97212,  no  later  than 
July  18, 198& 

FOR  nMTHm  MFomiATioN  contact: 
Mr.  John  Palensky,  Director,  Division  of 
Fish  and  Wildhfe.  at  die  address  listed  ^ 
above,  503-230-5496.  Oregon  callers 
may  use  800-452-8429;  callers  in 
California,  Idaho,  Montana,  Nevada, 
Utah,  Wasbtngton.  and  Wyoming  may 
use  800-547-6048.  biforraation  may  also 
be  obtained  firom: 
Mr.  George  E.  Gwinnutt,  Lower 

Columbia  Area  Manager,  Suite  243, 

1500  Plaza  Building,  1500  NE.  Irving 

Street.  Portland.  (>egon  97232. 503- 

230-4551. 
Mr.  Ladd  Sutton.  Eugene  District 

Manager.  Room  206, 211  East  Seventh 


Avenue.  Eugene.  Oregon  97401. 50^  ' 

687-6952. 
Mr.  Wayne  R.  Lee,  Upper  Columbia 

Area  Manager,  Room  561.  West  920 

Riverside  Avenue.  Spokane, 

Washington  99201, 509-45fr-2518. 
Mr.  George  E  Eskridge.  Montana 

District  Manager,  800  Kensington, 

Missoula,  Montana  59807, 40ft-329^ 

3060. 
Mr.  Ronald  K.  Rodewald.  Wenatchee 

District  Manager.  P.O.  Box  741, 

Wenatchee.  Washington  98807, 509- 

662-4377,  extension  379. 
Mr.  Terence  G.  Esvelt  Puget  Soimd  Area 

Manager,  201  Queen  Anne  Ave.,  Suite 

400,  Seattle,  Washington  g8109-103a 

206-442-4130. 
Mr.  Thomas  V.Wagenhoffer,  Snake 

River  Area  Manager,  West  101  Poplar. 

Walla  Walla.  Washington  99362. 509- 

522-6225. 
Mr.  Robert  N.  Laffel.  Idaho  Falls  District 

Manager,  531  Lomax  Street  Idaho 

Falls,  Idaho  83401,  208-523-2706. 
Mr.  Thomas  H.  Blankenship,  Boise 

District  Manager,  Room  376,  550  West 

Fort  Street  Boise,  Idaho  83724,  208- 

334-0137. 
suppLiNnrrARY  iwormatkm: 

L  Background 

A.  Background  on  Compensation 

Section  4(h)(ll)(A)  of  the  Nordiwest 
Power  Act  provides  that 

The  Administrator  and  other  Federal 
agencies  responsible  for  managing,  operating, 
or  regulating  Fedefat  or  ootf-FadiBral 
hydroelectric  CacUities  hioalad  on  the 
Colunbia  River  shall .  .  .  exercise  such 
responsibilities,  taking  into  account  atcaph   > 
relevant  stage  of  decisionmaking  jnocesses  to 
the  fullest  extent  j^cticable,  the  program 
adopted  by  the  Council  undw  this  subsection. 
If.  and  to  the  extent  that  sodi  other  Federal 
agencies  as  a  result  of  such  consideration     - 
impose  upon  any  non-Federal  electric  power 
project  measures  to  protect  mitigate,  and 
enhance  fish  and  wildlife  which  are  not 
attributable  to  the  development  and 
operation  of  such  project  then  the  resulting 
monetary  costs  and  power  losses  (if  any) 
shall  be  borne  by  the  AdminiSb«tor  in 
accordance  with  tliis  subsection. 

The  Northwest  Power  Act  does  not 
establish  procedures  or  standards  to 
guide  BPA  in  compensating  non-Federal 
project  operators  foe  costs  resulting  from 
actions  taken  by  Federal  ageilcies 
pursuant  to  the  Northwest  Power  Act 
Since  enactment  in  1980,  and  adoption 
of  the  Program  by  the  Council  in  1962. 
BPA  had  not  received  any  compensation 
claims.  However,  between  August  and  • 
December  1987.  BPA  received  three 
claims.  All  were  based  upon  Federal 
water  releases  in  May  and  June  of  1967. 
These  claims  were  filed  by  the  Public    ' 


Utility  District  No.  1  of  Dooglas  Osurty 
^ou^  PUD)  on  July  29. 1987;  the 
Public  Utility  District  Na  1  of  the 
Chelan  County  (Chelan  PUD)  on 
October  5, 1987;  and  the  Public  Utility 
District  of  Grant  County  (Grant  PUD)  on 
November  25, 1987. 

BPA  anticipates  that  future  claims 
may  involve  water  releases  and  stream 
fiowd  possibly  oeated  by 
implementation  of  the  water  budget  (see 
next  section).  Consequently,  BPA  is 
providing  background  information  to 
assist  interested  parties  as  they  consider 
issues  that  may  be  raised  by  the  existing 
and  future  compensation  claims.  BPA  is 
also  providing  information  concerning 
the  claims  resulting  from  the 
implementation  of  the  1987  water  budget 
because  those  claims  nidicate  several 
issues  likely  to  be  raised  by  future 
claims.  BPA  will  determine  a  response 
to  these  claims  according  to  BPA^s 
adopted  final  procedures  and  standards. 

B.  BacJtgrouad  on  the  Water  Budget 

1.  The  Water  Budget 

Section  309  of  the  CounciTs  Program 
establishes  a  4.64  million  acre  foot  (maf) 
water  budget  that  augments  stream 
flows  to  aid  tiie  downstream  migration 
of  juvenile  fish  between  April  15  and 
June  15  each  year.  Of  the  total  water 
budget  8.45  maf  are  to  be  provided  at 
Priest  Rapids  Dam  on  the  Columbia 
River,  and  1.19  mafat  Lower  Granite  on 
the  Snake  River. 

As  provided  in  the  Program,  two  Fish 
Passage  Managers,  established  by  the 
Council,  may  request  water  budget 
flows  at  Priest  Rapids  Dam  on  the 
Columbia  River.  Water  budget  flows  for 
the  Snake  River  are  provided  by 
releases  from  DworshcJc  and  Brownlee 
Dams  in  addition  to  uncontrolled  ronoff 
from  die  Snake  River  basin.  For  both  the 
Columbia  and  the  Snake  Rivers,  die 
Program  provides  that  water  budget 
flow  requests  "must  be  greater  than  die 
firm  power  flows  and  less  than  140  kefs 
[thousand  cubic  Ceet  per  second]." 
[Program  Section  303(a)(2)]  At  die  Priest 
Rapids  project  on  the  Columbia,  fim 
power  flows  are  specified  as  76  average 
weekly  kefs;  at  the  Lower  Granite 
project  on  the  Snake.  65  kcEs  in  May. 
decreasing  to  60  kefs  in  June.  In  1987,  the 
Council  modified  its  Pn^jnm  as  follows: 
"Experimental  water  budget  procedures 
shall  be  implemented  for  at  least  water 
years  1987  and  1968."  [Program  Section 
303(c)(1)] 

2.  Implementing  the  1987  Water  Budget 

The  claims  received  by  BPA  may  not 
involve  the  water  budget  as  described  in 
the  Council's  Program,  but  may  stem  - 
bom  a  decision  by  the  U.S.  Aimy  Corps 


of  Engineers  (Coqu)  to  faciiiUte  an 
additional  request  1^  the  Fish  Passage 
Managers  for  fiowrs  at  John  Day  dam  of 
220  kefs.  As  a  result  of  releases  made  by 
the  Corps  to  meet  this  request  stream 
flows  at  Priest  Rapids  were  an  average 
of  155.5  kefs  for  16  days,  exceeding  the 
140  kefs  level  established  in  the 
Council's  Program.  Chelan,  Douglas,  and 
Grant  PUDs  determined  that  Oiese 
excess  flows  utflixed  water  they 
otherwise  would  have  received  bma 
upstream  Federal  fiadlities  later  in  the 
year  when  they  could  have  made  use  of 
it  Because  diey  were  unable  to  use  the 
water,  they  daiin  the  release  reduced 
their  ability  to  generate  electricity  at 
their  projects. 

C.  Claims  Resulting  firm  the  1987 
Water  Budget 

1.  Chelan  PUD 

Chelan  PUD  has  requested  the  return 
of  13,058  MWh  due  to  water  it  spilled  at 
the  Rocky  Reach  project  Chelan  PUD 
claims  the  spOl  resulted  fi*om  flows  that 
exceeded  the  turbine  capacity  at  that 
project  "Because  the  spilled  energy 
would  have  been  conserved  to  be 
released  during  a  useful  period  given  the 
low  water  conditions  in  die  Region,  the 
District  further  requests  that  the  energy 
be  returned  during  a  period  when  the 
energy  is  usefiiL" 

Z.  Dou^as  PUD 

Douglas  PUD  has  requested  die  "*  *  * 
return  of  2.087  MWh  to  the  Wells  Project 
•  *  '"as the"*  *  'known loss 
suffered  by  the  project  from  the  direct 
spill  related  to  the  excessive  Water 
Budget  Requests."  Doi^s  claims  these 
losses  occurred  because  the  flows 
exceeded  the  turbine  capacity  at  the 
Wells  project  Had  water  budget  flows 
remained  at  140  kefs  or  less,  the  2.087 
MWh  Douglas  IHJD  is  claiming  would 
not  hqkre  been  spilled,  and  mi^t  have 
been  nild  at  a  later  date. 

3.  Grant  PUD 

Grant  PUD  has  requested  payment  of 
$590,279  or  37.947  MWh  of  replacement 
energy  delivered  "*  *  *  in  equal  houriy 
amounts  over  a  six-day  period."  Tliis 
claim  is  based  on  the  flows  in  excess  of 
140  kefs  that  were  "*  *  *  in  no  way 
attributable  to  the  development  and 
operation  of  the  District's  projects." 

D.  Proposal  for  Addressing 
Compensation  Claims 

Since  BPA  does  not  have  procedures 
or  standards  in  place.  BPA  has 
determined  to  bold  these  claims  in 
abeyance  until  BPA  has  established 
procedures  and  standards.  Accordingly, 
by  this  publication  in  the  Fedoal 


RogblH,  BPA  weeks  conment  on:  (1) 
Hie  policy  and  process  BPA  hitends  to 
use  to  9ddress  these  and  any  possible 
future  claims:  and  (2)  the  issaes  posed 
by  the  three  claims  received  to  (kite. 
After  receipt  of  comment  BPA  wdll 
establish  final  procedures  and  standards 
and  publish  its  determination  in  the 
Fedaiol  Register.  BPA  will  follow  these 
procedures  and  standiuds  to  consider 
die  claims  it  has  received. 

E.  Review  Under  the  Paperwork 
RSduct'on  Act 

The  collections  of  information 
concerning  conqwnsation  claims  for 
revenue  or  power  losses  were  approved 
by  the  Office  of  Management  and 
Budget  (OMB)  and  assigned  OMB 
Control  Na  1910-1200.  It  is  estimated 
that  the  number  of  responses  per  year 
will  be  3  and  that  the  annual  respondent 
burden  is  30  burden  hours  per  fiscal 
year  (i.e^  3  claims  at  10  hours  per  claim). 

Comments  pertaining  to  the 
Paperwork  Reduction  Act  aspects  of  this 
information  collection  must  be  filed 
within  30  days  of  this  Notice.  Address 
Paperworic  Reduction  Act  comments  to: 
Janice  M  Schmidt  U.S.  Department  of 
Energy,  Bonneville  Power 
Administration,  P.O.  Box  12999, 
Portland,  Oregon  97212. 

n.  Compensation  Cbbn  issues 

BPA  is  requesting  comments  on  the 
following  issues  as  well  as  its  proposed 
compensation  policy.  Comments  are 
welcomed  on  any  other  issues 
concerning  compensation  claims. 

1.  What  opportunities  should  BPA 
provide  for  public  comment  and  review? 
Should  BPA  file  a  Fedecri  Register 
notice  every  time  it  receives  a 
compensation  claim?  What  other 
notification  and  opportunities  for 
comment  should  be  provided? 

2.  Should  BPA  rseserve  the  right  to 
elect  whether  it  compensates  with 
replacement  power  or  revenues?  If  BPA 
payments  are  in  replacement  power, 
how  and  when  should  power  be 
supplied?  Should  BPA  not  compensate 
by  providing  cash  payments  for  lost 
revenues?  In  handling  future 
compensation  claims,  should  BPA 
maintain  a  budget  to  fund  the  cost  of 
replacement  power  or  cash  payments? 

3.  How  should  BPA  determine  if  a 
project  has  experienced  power  or 
revenue  losses  from  measures  imposed 
to  mitigate  effects  "not  attributable  to 
the  development  and  operation  of  such 
project?"  "The  Northwest  Power  Act 
provides  that  compensation  can  be  paid 
only  for  those  costs  and  power  losses 
which  result  from  measures  imposed  to 
mitigate  effects  not  attributable  to  the 
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development  and  operation  of  the  non- 
Federal  project  How  should  BPA 
determine  fish  passage  mortality  due  to 
increased  travel  time  through  the 
Columbia  River  Power  System  and  other 
factors,  and  bow  should  BPA  attribute 
these  and  other  factors  to  each  project 
for  which  a  claim  has  been  filed? 

4.  What  should  BPA  compensate?  BPA 
interprets  section  4(hKll)(A)(ii)  to 
require  compenstion  only  for  measures 
to  protect  mitigate,  and  enhance  fish 
and  wildlife  that  are  taken  to  implement 
specific  provisions  in  the  Council's 
Program.  If  an  action  is  taken  for  other 
reasons  or  is  not  specifically  included  in 
the  Council's  Program,  shoidd  the 
Administrator  be  responsible  for 
compensation? 

5.  Is  the  release  of  water  by  the  Corps 
or  Bureau  of  Reclamation  an 
"imposition"  of  a  measure  within  die 
meaning  of  the  statutory  language?  Or 
does  the  statutory  language  only 
envision  mandated  physical  changes  or 
operation  restrictions  at  the  facility? 

6.  On  what  basis  should  BPA 
determine  whether  an  action  of  anpdier 
Federal  agency  implements  a  measure  in 
the  Council's  Program  or  is  independent 
of  the  Council'^B  Program?  What  effect 
should  consideration  of  other  purposes 
for  which  water  is  stored  and  released 
have  on  claims? 

7.  How  should  BPA  determine  which 
costs  should  be  compensated?  How 
should  BPA  determine  the  value  of  lost 
power?  How  should  BPA  consider  the 
ability  of  claimants  to  market  power 
they  claim  to  have  lost?  Should  BPA's 
determination  be  different  if  the  flows 
were  in  excess  of  turbine  capacity,  as 
opposed  to  merely  being  in  excess  of 
market?  How  should  BPA  determine  the 
available  markets?  Should  BPA  evaluate 
acMons  the  claimant  could  have  taken  to 
mitigate  the  effects  of  a  measure 
resulting  in  a  claim?  Should  BPA  also 
evaluate  actions  the  claimant  may  have 
taken  that  exacerbated  the  effects  of  a 
measure  restdting  in  a  claim?        ,   | 

m.  Proposed  Fish  and  Wildfife 
CiHnpensatioD  Policy  and  Priocaduree 

Section  1.  Definitions  I 

A.  "Claimant"  means  any  non-Federal 
hydroelectric  power  project  owner  or 
operator  requesting  compensation  under 
this  policy. 

E  "Basin"  means  the  Columbia  River 
and  its  tributaries  (within  the  bordns  of 
the  United  States). 

C  "Costs  and  Power  Losses"  means 
those  non-Federal  hydroelectric  power 
projects'  monetary  and  electric  power 
losses  directly  caused  as  a  result  of 
imposition  of  a  measure  by  a  Federal 
agency  to  implement  specific  provisions 


in  die  Council's  Fish  and  WUdUfe 
Program.  In  order  to  qualify  for 
compensation,  costs  and  power  losses 
must  be  direcdy  attributable  to 
measures  in  the  Council's  Program 
imposed  to  mitigate  fish  and  wildlife 
effects  which  ara  not  attributable  to  the 
development  and  operation  of  the  non- 
Federal  project  which  is  the  snbjefct  of  a 
claim. 

D. "Council"  means  the  Pacific 
Northwest  Electric  Power  and 
Conservation  Planning  Council 
established  by  the  Pacific  Northwest 
Electric  Power  Planning  and 
Conservation  Act  Pub.  L  96-601. 

E.  "Federal  Agencies"  in  this  case 
means  those  Federal  agencies,  other 
than  BPA,  which  ara  responsible  for 
managing,  operating,  or  regulating 
hydroelectric  power  projects,  including 
the  U.S.  Army  Corps  of  Engineers 
(Corps),  the  Bureau  of  Reclamation 
(Bureau),  and  the  Federal  Energy 
Regulatory  Commission  (FERC). 

F.  '.Tederal  Project"  means  any 
federally  owned  hydroelectric  project  on 
the  Columbia  River  or  its  tributaries. 

G.  "Imposed"  refers  to  fish  and 
wildlife  obligations  or  restrictions  which 
a  non-Federal  hydroelectric  power 
project  must  implement  or  comply  with 
because  of  Federal  law,  regulation,  or 
order  applicable  to  the  project. 

H.  "Program"  means  the  Columbia 
River  Basin  Fish  and  Wildlife  Program 
and  amendments  thereto  adopted  by  the 
Northwest  Power  Planning'Council. 

Section  2.  Conditions  for  Compensation 
Payment 

A-  The  Administrator  will  consider 
compensation  requests  only  bom  non- 
Federal  hydroelectric  power  projects 
located  within  the  Columbia  RIvct 
Basin. 

B.  The  Administrator  will  consider 
compensating  only  those  costs  and 
power  losses  which  result  from 
measures  imposed  to  mitigate  effects  not 
attributable  to  the  development  and 
operation  of  the  non-Federal 
hydroelectric  power  project  which  is  the 
subject  of  a  claim. 

C.  Costs  and  power  losses  must  result 
from  a  fish  and  wildlife  measure  which 
has  been  imposed  upon  the  claimant  by 
a  Federal  agency  implementing  specific 
provisions  in  the  Council's  Program. 

D.  Claimants  for  compensation  must 
provide  information  and  analyses  that 
demonstrate: 

1.  Costs  or  power  losses  which  have 
been  inciirred  as  a  result  of  an  imposed 
fish  and  wildlife  measure; 

2.  Any  actions  that  were,  or  could 
have  been,  taken  by  the  claimant  to 
mitigate  or  reduce  the  impact  created  by 
the  fish  and  wildlife  measure:  and 


3.  Any  actions  (that  were  taken  by  die 
claimant  that  increased  or  exacerbated 
the  impact  created  by  the  fish  and 
wildlife  measure. 

Section  3.  Requirements  for  Claimants 

A.  For  claims  received  after  the 
effective  date  of  this  policy,  claimants 
for  (compensation' shall  submit  a  written 
claim  to  BPA  within  120  days  after  a 
cost  or  power  loss  occurs. 

B.  Claimants  shall  demonstrate  the.  , 
methods  and  formulae  used  to  quantify 
monetary  costs  and/or  power  losses. 

C  Claimants  shall  include  a  detailed 
description  of  how  the  action  by  a 
Federal  agency  implemented  specific 
provisions  in  the  Couocil's  Fi^wd, 
Wildlife PrograaL  ,<'y"vv~^     t-. 

D.  Claknants^al]  demonstrate  that 
any  claimed  costs  and  power  losses  are 
the  results  of  measures  imposed  to 
mitigate  fish  and  wildlife  effects  that  are 
not  attributable  to  the  project's 
development  and  operation. 

E.  Claimants  shall  provide  such 
additional  information  as  die 
Administrator  may  require  to  justify 
compensation  payments. 

F.  Compensation  must  b^  signed  by 
the  chief  executive  officer  or  duly 
authori2ed  representative  of  the 
claimant,  that  the  contents  are  true  and 
accurate. 

Section  4.  ne  Administrator's 
Decisionmaking  Process 

A.  Review  of  Claims  for 
Compensation.  The  Administrator  shall 
review  each  compensation  claim  in  a 
timely  manner  to  determine  whether  the 
claim  contaiiis  sufficient  information  to 
enable  the  Administrator  to  make  a 
decision  consistent  with  the 
requirements  of  4(h)(ll)(A)(ii)  and 
criteria  of  this  policy. 

B.  Insufficient  Information.  The 
Administrator  may  reject  claims 
containing  insu£Rcient  information  to 
evaluate  a  claim,  or  the  Administrator 
may  request  submission  of  additional 
information  supporting  the  claim. 
Reasons  for  the  Administrator's  action 
shall  be  explained  in  writing. 

C.  Decisions  on  Compensation  Claims. 
Upon  completicHi  of  analysis,  the 
Administrator  shall  approve  or  deny  a 
claim  eithes  in  whole  or  in  part  Any 
adjustments  to  the  claim  shall  be 
dociunented  by  the  Administrator. 

Section  5.  Form  of  Compensation 
Payment 

It  is  within  the  Administrator's 
discretion  to  compensate  qualifying  non- 
Federal  hydroelectric  operators  with 
power  or  cash. 


A.  Payment  with  Power. 
Compensatiop  to  claimants  under  this 
policy  for  power  losses  will  normally  be 
made  in  the  form  of  power. 
Compensation  power  shall  be  delivered 
at  times  convenient  to  BPA. 

B.  Payment  widi  Cash.  Compensation 
to  claimants  under  this  policy  for  cash 
losses  will  normally  be  made  in  the  form 
of  cash. 

Section  ft  Records  and  Access  to 
Information 

A.  Claimants  must  maintain  such 
records  as  will  permit  the  Administrator 
to  audit  inspect  or  otherwise  review 
any  aspect  of  power  operations, 
construction  or  operation  for  which 
compensation  is  sought  or  paid. 

B.  Documents  submitted  to  BPA  shall 
be  available  to  the  public. 

Section  7.  Public  Notice 

A.  Notice  of  Receipt  of  Claim 

The  Administrator  shall  provide 
written  notice  of  receipt  of 
compensation  claims  to  interested 
parties.  The  notice  shall: 

1.  Indicate  the  name  and  address  of 
the  claimant 

2.  Describe  the  action  alleged  by  the 
claimant  which  resulted  in  the  claim: 

3.  Indicate  the  amoimt  and  type  of 
compensation  sought 

4.  Invite  interested  parties  to  comment 
within  30  days;  and 

5.  Indicate  the  availabilify  of  the  claim 
to  the  public. 

B.  Interested  Parties 

Interested  parties  include: 

1.  State  and  Federal  Fish  and  Wildlife 
Agencies  in  die  Pacific  Northwest 

2.  Indian  Tribes  of  the  Columbia 
Basin; 

3.  BPA  Customers: 

4.  Non-Federal  Project  Operators; 

5.  U.S.  Army  Corps  of  Engineers; 

6.  Federal  Energy  Regulatory 
Commission; 

7.  Bureau  of  Reclamation; 

8.  Pacific  Northwest  Power  Planning 
Council;  and 

9.  Any  other  persons  requesting 
notice. 

C.  Notice  of  Approval/Disapproval 

The  Administrator  shall  provide 
written  notice  to  interested  parties  of 
final  action  taken  for  all  claims.  The 
notice  shall: 

1.  Indicate  the  name  and  address  of 
the  claimant 

2.  Describe  the  action  alleged  by  the 
claimant  which  resulted  in  the  claim; 

3.  Indicate  the  compensation  sought 

4.  Invite  interested  parties  to  comment 
within  30  days;  and 


5.  Indicate  the  availabilify  to  the 
public  of  the  claim  and  decision 
documents. 

Issued  in  Portland.  Oregon,  on  May  17, 
1968. 

lack  RobartsoB, 

Deputy  Administrator,  Bonaeville  Power 
Administration. 

[FR  Doc.  8»-13139  Filed  e-e-B8;  8:45  am] 
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Economic  Regulatory  Administration 
[ERA  Docket  Na  M-2S-NG] 

Czar  Gas  Corp.,  Inc.;  Application  To 
Import  Natural  Gas  from  and  Export 
Natural  Gas  to  Canada 

agency:  Department  of  Energy, 
Economic  Regulatory  Administration. 
action:  Notice  of  application  for 
blanket  authorization  to  import  natural 
gas  bom  and  export  natural  gas  to 
Canada. 


:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Enei^  (DOE)  gives  notice  of  receipt 
on  April  26, 1988.  of  an  application  filed 
by  Czar  Gas  Corporation  Inc.  (Czar)  for 
blanket  authorization  to  import  up  to  146 
Bcf  of  natural  gas  to  Canada,  and  to 
export  up  to  146  Bcf  of  natural  gas  bom 
Canada,  over  a  two-year  period 
beginning  on  the  date  of  first  delivery. 
Czar,  a  Delaware  corporation  with  its 
principal  place  of  business  in  Calgary, 
Alberta,  Canada,  is  a  wholly  owned 
subsidiary  of  Czar  Resources  Ltd.  Czar 
proposes  to  import  or  export  natural  gas 
for  its  own  account  or  act  as  a  broker 
for  both  U.S.  and  Canadian  purchasers 
and  suppliers.  Czar  intends  to  utilize 
existing  pipeline  facUities  for 
transportation  of  the  volumes  to  be 
imported  or  exported  and  to  submit 
quarterly  reports  detailing  each 
transaction. 

The  application  is  filed  widi  die  ERA 
pursuant  to  Section  3  of  the  Natural  Gas 
Act  and  DOE  Delegation  Order  No. 
0204-111.  Protests,  motions  to  intervene, 
notices  of  intervention  and  written 
comments  are  invited. 
DATB  Protests,  motions  to  intervene  or 
notices  of  intervention,  as  applicable, 
requests  for  additional  procedures  and 
written  comments  are  to  be  filed  no  later 
dian  July  11, 1988. 

pon  niRTNEn  mroiiMA-noN  contact: 
John  Boyd,  Natural  Gas  Division, 
Economic  Regulatory  Administration, 
U.S.  Department  of  Energy,  Forrestal 
Building.  Room  GA-076, 1000 
Independence  Avenue,  SW., 
Washington.  DC  20585,  (202)  586-0590 


Diane  Stubbs,  Nahuvl  Gas  and  Mineral 
Leasing,  Office  of  General  Counsel. 
U.S.  Department  of  Energy,  Forrestal 
Building,  Room  6E-042, 1000 
Independence  Avenue,  SW^ 
Washington,  DC  20585,  (202)  586-6667 

•UPPLSMCNTAIIV  MTONMATION:  Czar 

currendy  imports  natural  gas  under  an 
existing  authorization  issued  in  DOE/ 
ERA  Opinion  and  Order  No.  137  which 
expires  July  17, 1988.  Under  diis 
authoriziation  Czar  has  imported  2.928 
Bcf  as  of  December  31, 1967.  Under  the 
broader  blanket  authority  sought  in  this 
proceeding,  Czar  intends  to  import 
natural  gas  from  Canadian  suppliers 
including  Czar  Resources  Ltd.,  for  sale 
on  a  short-term  or  spot  market  basis  to 
U.S.  purchasers  or  for  eventual  return 
and  sale  to  Canadian  markets.  Sinularly, 
the  export  authorization  sought  by  Czar 
would  permit  It  to  export  U.S.  produced 
gas  for  sale  to  spot-market  purchasers  in 
Canada  or  eventiially,  in  die  U.S.  The 
specffic  terms  of  each  import  or.  export 
sale  would  be  negotiated  on  an 
individual  basis,  including  price  and 
volume.  Czar  asserts  that  the  sale  of 
Canadian  natural  gas  imports  will  be 
made  pursuant  to  terms  dictated  by  the 
prevailing  economic  conditions  in  the 
domestic  market  and  that  surplus  U.S. 
natural  gas  supplies  will  be  exported  to 
Canada  on  the  basis  of  their 
competitiveness  and  need  by  U.S. 
purchasers.  Czar  hither  asserts  that  it 
intends  to  import  or  export  gas  through 
the  following  points  and  pipelines: 


Entoy  Point 


1.  Sumas,  WatNnglon. 

2.  Eattport,  ktaho 


3.  Detroit,  MicNgan 

4.  Emarson,  Manttoba. 

5.  Monctry, 
Satfcatctiewan. 

6.  Niagwa  Fails. 
Ontario. 


Norlhwmt  Pipolna  Corp. 
Paciiic   Gas    Transmission 

Co. 
Pantwndia  Eastern  Pipieine 

Co. 
Qrsct  l^es  Gas  Trar>smis- 

aionCo. 
Northern    Border    Pipeline 

Ca 
Tennessee    Gas    Pipieine 

Co. 


The  decision  on  the  application  for 
import  authorify  will  be  made  consistent 
with  the  DOE'S  gas  import  policy 
guidelines,  under  which  the 
competitiveness  of  an  import 
arrangement  in  the  markets  served  is  the 
primary  consideration  in  determining 
whether  it  is  in  the  public  interest  (49  FR 
6684,  February  22, 1984).  In  reviewing 
natural  gas  export  appUcations,  the  ERA 
considers  the  domestic  need  for  the  gas 
to  be  exported,  and  any  other  issue 
determined  by  the  Administrator  to  be 
appropriate  in  a  particular  case.  Parties 
that  may  oppose  this  application  should 
comment  in  their  responses  on  the  issue 
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of  competitiveiMSS  as  set  fortfi  in  the 
policy  guidebnes  for  the  requested 
import  authority,  and  on  the  domestic 
need  for  the  gas  in  their  resporaes  on 
the  requested  export  authority.  The 
applicant  asserts  that  this  import  and 
export  arraageneot  wrill  be  in  die  public 
interest  in  that  die  pricing  terms  for  each 
import  or  export  sale  must  be 
competitive  in  the  U.S.  and  Canadran 
gas  markets  served  or  no  sales  will  be 
made.  Parties  opposing  the  arrangement 
bear  the  burden  of  overcoming  this 
assertion. 

Czar  requests  that  an  authorization  be 
granted  on  an  expedited  basis.  An  ERA 
decision  on  Czar's  request  for  expedited 
treatment  will  not  be  made  until  all 
responses  to  this  notice  have  been 
received  and  evaluated. 

AH  parties  should  be  aware  that  if  the 
BRA  approves  this  requested  blanket 
import/export  it  may  designate  a  total 
amount  of  authorized  volumes  for  the 
term  rather  than  a  daily  or  annual  limit, 
in  order  to.provide  the  applicant  with 
maximum  flexibility.  Further,  if  the  ERA 
approves  this  requested  blanket  import/ 
export  it  may  permit  the  import  or 
export  of  the  gas  at  any  existing  point  of 
entry  and  through  any  existing 
transmission  system.  ERA  wiU  also 
condition  the  authorization  on  the  filing 
of  quarterly  reports  to  facilitate  ERA 
monitoring  of  the  operation  and 
effectiveness  of  the  blanket  program. 

PHbiac  CoaoMBt  Piooediim 

In  response  to  this  notice,  any  person 
may  file  a  protest,  motion  to  intervene 
or  notice  of  intervention,  as  applicable, 
and  written  comments.  Any  person 
wishing  to  bectmie  a  party  to  the 
proceeding  and  to  have  the  written 
comments  considered  as  the  basis  for 
any  decision  on  the  application  must, 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 
The  filing  of  a  protest  with  respect  to 
this  application  will  not  serve  to  make 
the  protestant  a  party  to  the  proceeding, 
although  protests  and  comments 
received  from  persons  who  are  not 
parties  will  be  considered  in 
determining  the  appropriate  action  to  be 
taken  on  the  application.  All  protests, 
motions  to  intervene,  notices  of 
intervention,  and  written  comments 
must  meet  the  requirements  that  are 
specified  by  the  regulations  in  10  CFR 
PartSOa 

Protests,  motions  to  intervene,  notices 
of  intervention,  requests  for  additional 
procedures,  and  written  comments 
should  be  filed  with  the  Natural  Gas 
Division,  Office  of  Fuels  Programs. 
Economic  Regulatory  Administration, 
Room  GA-OTe.  RG-23.  Forrestal 
Building,  1000  Independence  Avenue, 


SW.,  Washington.  DC  20585,  (202)  58&- 
947a  They  nrast  be  filed  no  later  than 
4:30  p.m..  e.d.t.,  July  11. 1988. 

Tbe  Admtniatrator  intends  to  develop 
a  decisional  record  on  the  application 
through  responses  to  this  notice  by 
parties,  incfaidiag  die  parties'  written 
comments  and  replies  thereto. 
Additional  procedores  will  be  nsed  as 
necessary  to  achieve  a  complete 
understanding  of  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  addidmud  procedure  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  trial- 
type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact 
law,  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceedmg,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  trial-type  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  a 
decision  and  that  a  trial-type  hearing  is 
necessary  for  a  full  and  true  disclosure 
of  the  facts. 

If  an  additional  procedure  is 
scheduled,  the  ERA  vdll  provide  notice 
to  all  parties.  If  no  party  requests 
additional  procedures,  a  final  opinion 
and  order  may  be  issued  based  on  the 
official  record,  including  the  application 
and  responses  filed  by  parties  pursuant 
to  this  notice,  in  accordance  with  10 
CFR  590.316. 

A  copy  of  Czar's  application  is 
available  for  inspection  and  copying  in 
the  Natural  Gas  Division  Docket  Room, 
GA-076  at  the  above  address.  The 
docket  room  is  open  between  the  hours 
of  ftOO  a.m.  and  4:30  p  jn.,  Monday 
through  Friday,  except  Federal  holidays. 

is«ued  in  Washington.  DC,  June  2, 198a 
Conrtanra  L.  Buckley, 
Acting  Director,  Office  of  Fuels  Programs. 
Economic  Regulatory  Administration. 
[FR  Doc.  13141  Piled  6-0-88:  8:45  am] 
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Federal  Energy  Regulatory 
Convnieaion 

[Docket  No*.  ER88-403-000,  ct  aL] 

Arizona  Public  Service  Co.  et  al.; 
Electric  Rate,  SmaR  Power  Production, 
and  brterlocMng  Directorate  FMnga 

May  26. 198a. 

Take  notice  tha't  the  following  filings 
have  been  made  with  the  Commission: 


1.  Arizona  Pul^  Sendee  Company 
(Dodket  Na  ER88-40»-«»] 

Take  notice  that  on  May  19. 1988, 
Arizona  Public  Service  Company  (APS) 
tendered  for  filing  a  Five  Year  Power 
Sale  Agreement  (Agreement)  between 
San  Diego  Gas  &  Electric  Company 
(SDGftE)  and  APS,  executed  May  5, 
1988. 

The  tendered  Agreement  provides  for 
the  sale  of  as  much  as  230  MW  per  hour 
of  energy  on  a  firm  basis,  by  APS  to 
SDG&E.  Purchases  of  energy  must  be 
pre-scheduled  by  SDG&E  24  hours  in 
advance.  The  Agreement  provides  for 
sales  to  commence  on  June  1. 1989  and 
to  terminate  on  December  31. 1994.  The 
Agreement  provides  for  an  energy  rate 
which  is  the  greater  of  87%  of  SDG&E's 
decremental  energy  cost  or  APS' 
incremental  energy  cost  In  addition,  a 
reservation  charge  is  also  proposed, 
initially  establish  at  $1.90/kw/month 
and  escalating  at  10  cents/kw/month 
each  calendar  year  thereafter.  In  the 
event  that  SDG&E  elects  not  to  pre- 
schedule  any  firm  energy,  a  credit  of  1.8 
cent/ day  (escalating  at  0.1  cent/day 
each  calendar  year  thereafter)  will  be 
allowed  and  affiled  against  die  monthly 
reservation  charge. 

A  copy  of  this  filing  has  been  served 
upon  San  Diego  Gas  &  Electric 
Company,  the  California  Public  Utilities 
Commission  and  the  Arizona 
Corporation  Commission. 

Comment  date:  June  13, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  document 

2.  Southem  Califonia  Edison  Company 

[Docket  No.  ERa8-4O4-00Ol 

Take  notice  that  on  May  20, 1988. 
Southem  California  Edison  Company 
(Edison)  tendered  for  filing  a  Lettes 
Agreement  which  updates  Exhibit  B  to 
the  Agreement  for  Integration  and 
Intemiptible  Transmission  of  Non-Firm 
Energy  Purchased  by  Vernon  from  the 
State  of  California  Department  of  Water 
Resources  (CDWR)  between  Edison  and 
the  Qty  of  Vernon.  California  (Vernon) 
(Agreement),  desigaated  Rate  Schedule 
FERC  No.  172. 

The  Letter  Agreement  provides 
updated  Vemon-CDWR  purchase 
agreements  which  are  attached  to  the 
Agreement  as  Exhibit  B. 

Edison  requests  and  Vernon  supports 
waiver  or  prior  notice  requirements  as 
contained  in  Section  35.3  of  the 
Commission's  regulatioils  and 
respectfully  request  an  effiective  date  of 
January  3, 1985. 

Copies  of  this  filing  were  served  upon 
the  Public  Utihties  Commission  of  the 
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State  of  Califoriiia  and  the  City  of 
Vernon,  California. 

Comment  date:  June  13, 1988.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Public  Service  Company  of  Indiana, 
inc. 

(Docket  No.  ER8S-(05-000) 

Take  notice  that  on  May  20, 1988, 
Public  Service  Company  of  Indiana.  Inc. 
(PSI)  tendered  for  filing  pursuant  to  the 
Interconnection  Agreement,  dated 
March  9. 1971.  as  amended,  by  and 
between  the  United  States  of  America. 
Hoosier  Energy  Rural  Electric 
Cooperative,  Inc.  (Hoosier),  Southem 
Indiana  Gas  and  Electric  Company 
(SIGECO).  and  Public  Service  Company 
of  Indiana.  Inc.  (Public  Service)  a 
Seventh  Supplemental  Agreement  to 
become  effective  June  1. 1988.  pursuant 
to  S  35.2  of  the  Commission's 
Regulations. 

The  Seventh  Supplemental  Agreement 
inserts  a  new  Service  Schedule  D — 
Short  Term  Power  which  deletes  the 
existing  Service  Schedule  D. 

Copies  of  the  filing  were  served  upon 
Southem  Indiana  Gas  and  Electric 
Company.  Hoosier  Energy  Rural  Electric 
Cooperative.  Inc..  and  the  Indiana 
Utility  Regulatory  Commission. 

Public  Service  Company  of  Indiana. 
Inc.  has  requested  waiver  of  the 
Commission's  Notice  requirement  to 
permit  an  effective  date  of  June  1. 1988. 

Comment  date:  June  13, 1988.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Pennsylvania  Power  ft  Light  Company     standard  Paragraph 


that  the  filing  be  effective  upon  the  date 
the  Commission  accepts  the  A^^ement 
filing  as  a  rate  schedule. 

Copies  of  the  filing  were  served  upon 
BG&E,  the  Pennsylvania  Public  Utility 
Commission,  and  the  Maryland  PubUc 
Service  Commission. 

Comment  date:  June  13, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Portland  General  Electric  Company 

[Docket  No.  ER88-406-000) 

Take  notice  that  on  May  20, 1988, 
Portland  General  Electric  Company 
(PGE)  tendered  for  filing  new  Service 
Agreements  with  the  Colockum 
Transmission  Company,  Inc.,  Puget 
Sound  Power  ft  Light  Company,  and    . 
Snohomish  County  Public  Utility  District 
'  No.  1  made  under  the  Company's  second 
revised  Electric  Service  Tariff,  Volume 
No.l. 

PGE  requests  effective  dates  of 
Febmary  1, 1988.  February  1, 1988,  and 
April  1. 1988,  respectively,  and  therefore 
requests  a  waiver  of  the  Commission's 
notice  requirements. 

Copies  of  the  filing  were  served  upon 
parties  having  Service  Agreements  with 
PGE,  parties  to  the  Intercompany  Pool 
Agreement  (Revised),  the  interveners  in 
Docket  No.  ER77-131.  and  die  Oregon 
Public  Utility  Commission. 

Comment  date:  June  13, 1988.  in  . 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


[Docket  No.  ER88-4O7-00O] 

Take  notice  that  on  May  20, 1988, 
Pennsylvania  Power  ft  Li^t  Company 
(PP&L)  tendered  for  filing  a  Capacity 
and  Energy  Sales  Agreement  dated 
January  28. 1966  between  PP&L  and 
Baltimore  Gas  and  Electric  Company 
(BG&E). 

The  Agreement  provides  for  the  sale 
by  PP&L  to  BG&E  of  5.94  percent  of  the 
net  capacity  and  energy  output  of  each 
unit  of  PP&L's  Susquehanna  Steam 
Electric  Station  located  in  Salem 
Township.  Luzeme  County. 
Pennsylvania.  The  Agreement  also 
provides  that  PP&L  will  provide 
transmission  service  for  BG&E  bora  the 
Susquehanna  Steam  Electric  Station  to 
PP&L's  points  of  interconnection  with 
BG&E's  transmission  systems,  tlie 
Agreement  further  provides  PP&L  will 
sell  BG&E  Daily  Generating  Capacity 
Megawatts  to  be  used  by  BG&E  solely 
for  Pennsylvania-New  Jersey-Maryland 
Intercoimection  installed  capacity 
accounting  puiposes.  PP&L  proposes 


E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  St«et  NE..  Washington. 
DC  20426.  in  accor  dance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

LoUD.Cashell. 

Acting  Secretary. 

[FR  Doc.  88-13149  Filed  e-%-68: 8:45  am] 

MUMO  cooc  srir-oi-M 


[Docket  Nos.  ER88-355-000,  et  tL\ 

El  Paeo  Electric  Co.,  et  aL;  Electric 
Rate,  Small  Powrer  Productioh,  and 
Interlocking  DIrectorete  FHinga 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  El  Paso  Electric  Company 

[Docket  No.  ER88-3S5-000] 
lune  3, 1988. 

Take  notice  that  on  May  26, 1988.  El 
Paso  Electric  Company  (B>E)  tendered 
for  filing  a  supplement  to  its  filing  dated 
April  19, 1988. 

Comment  date:  June  10. 1988.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Montana  Power  Company 

[Docket  No.  ER88-423-000] 
June  6. 1988. 

Take  notice  that  on  May  27. 1988. 
Montana  Power  Company  (Montana) 
tendered  for  filing  a  revised  Appendix  I 
as  required  by  Exhibit  C  for  retail  sales 
in  accordance  with  the  provisions  of  the 
Residential  Purchase  and  Sale 
Agreement  (Agreement)  between 
Montana  and  the  Bonneville  Power 
Administration  (BPA). 

The  Agreement  was  entered  into 
pursuant  to  the  Pacific.  Northwest 
Electric  Power  Planning  and 
conservation  Act  Pub.  L  96-501.  The 
Agreement  provides  for  the  exchange  of 
electric  power  between  Montana  and 
BPA  for  the  benefit  of  Montana's 
residential  and  farm  customers. 

Montana  requests  that  the  rate  have 
an  effective  date  of  September  29, 1987 
and,  therefore,  request  waiver  of  the 
Commission's  notice  requirements. 

A  copy  of  the  filing  was  served  upon 
BPA. 

Comment  date:  June  20, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Michael  J.  Del  Giudioe 

[Docket  No.  ID-2345-000] 
June  6, 1988. 

Take  notice  that  on  May  27, 1988, 
Michael  J.  Del  Giudice  tendered  for 
filing  an  application  for  authorization 
under  section  305(b)  of  the  Federal 
Power  Act  and  Part  45  of  the 
Regulations  of  the  Federal  Energy      , 
Regulatory  Commission  to  hold  the 
following  interlocking  positions: 


Oiraclor.. 


Cotporaiion 


Orange  and 
Rockland 
Utilities,  Inc. 


Classification 


Public  utility. 
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Position 

CoiporBlion 

nn.niiiiii»i 

Generri 
partner. 

UsudFraresA 
Ca 

InvoskTwnt 
bonking  ftnri. 

Comment  date:  June  20. 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Arizona  Public  Service  Company 

[Docket  No.  ER88-134-000] 
June  6, 1988. 

Take  notice  that  on  May  31. 1988, 
Arizona  Public  Service  Company  (APS) 
tendered  for  filing  a  Transmission 
Service  Agreement  (Agreement] 
between  APS  and  the  Department  of  the 
Navy  (Navy).  The  Agreement  provides 
for  the  transmission  of  up  to  2.157  MW 
of  the  Navy's  recently  required  , 

allotment  of  preference  power  from  the 
Parker-Davis  Project. 

The  Agreement  provies  for  APS  to 
wheel  the  Navy's  preference  power 
allocations  and  make  delivery  of  such 
power  at  a  distribution  voltage  level  of 
service.  The  proposed  rate  level  is 
identical  to  that  for  rates  on  file  with  the 
Commission  for  similar  type  service. 

No  new  facilities  or  modifications  to 
existing  facilities  are  required  to  provide 
service  under  the  Agreement. 

APS,  has  agreed  to  begin  service  on 
June  1, 1988  and  thus,  with  the 
concurrence  of  the  Navy,  requests 
wavier  of  the  Commission's  Notice 
Requirements  so  service  may  begin  on 
such  date. 

Copies  of  this  filing  have  been  served 
on  the  Navy  and  the  Arizona 
Corporation  Commission. 

Comment  date:  Jime  20, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  ConiMcticut  Light  and  Potver 
Con^Mny.  et  al. 

[Docket  No.  ER88-430-000] 
June  6. 1968. 

Take  notice  that  on  May  27, 1988, 
Connecticut  Light  and  Power  Company 
(CL&P)  tendered  for  filing  a  proposed 
rate  schedule  with  respect  to  a 
Transmission  Service  Agreement 
(Agreement)  dated  FetMiiary  6. 1988 
between  (1)  CL&P  and  Western 
Massachusetts  Electric  Company 
(WMECO)  and  (2)  Green  Mountain 
Power  Corporation  (CMP). 

CL&P  states  that  the  Agreement 
prdVides  for  service  to  GMP  for  the 
transmission  of  GMFs  purchase  of 
electric  system  capacity  and  associated 
energy  from  the  system  of  the 
Connecticut  Municipal  Electric  Enei:^ 
Cooperative  (CMEEC). 

The  transmission  charge  rate  is  an 
annual  rate  developted  in  accordance 


with  Appendix  A  and  Exhibits  I,  II  and 
m  thereto  of  the  Agreement.  The 
transmission  charge  is  determined  by 
the  product  of  (i)  the  appropriate  annual 
transmission  charge  rate  (expressed  in 
$/kW-yr)  divided  by  52  for  the  weekly 
charge,  or  12  for  the  monthly  charge,  and 
(ii)  the  number  of  kilowatts  of  capacity 
and  energy  purchased  by  GMP  during 
such  week  or  month. 

CL&P  requests  that  the  Commission 
waive  its  standard  notice  period  and 
permit  the  Agreement  to  become 
effective  as  of  February  6. 1988  and  to 
supersede  a  prior  transmission  service 
agreement  (CL&P  Rate  Schedule  FERC 
No.  341.  WMECO  Rate  Schedule  FERC 
No.  273],  thus  automatically  terminating 
the  prior  transmission  service 
agreement. 

WMECO  has  filed  a  Certificate  of 
Concurrence  in  this  docket. 

CL&P  states  that  copies  of  this  rate 
schedule  have  been  mailed  or  delivered 
to  CL&P.  WMECO.  and  GMP  (South 
Burlington.  VT). 

CL&P  further  states  that  the  filing  is  in 
accordance  ivith  {  35  of  the 
Commission's  Regulations. 

Comment  date:  Jime  20. 1988.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Coounanwealtfa  Edbon  Company 

[Docket  No.  ER88-428-000] 
June  6. 1988. 

Take  notice  that  on  May  27, 1988. 
Commonwealth  Edison  Company 
(Edison]  tendered  for  filing  changes  in 
its  FERC  Order  No.  84  Rate  Schedule  for 
third-party  purchase  and  resale 
transactions.  Edison  also  submitted  a 
Notice  of  Cancellation  with  respect  to 
Rate  Schedule  FPC  No.  15  (Sales  at 
Wholesale  for  Petroleiun  Conservation). 

Edison's  FERC  Order  No  84  Rate 
Schedule,  as  revised,  provides  that  (1) 
when  Edison  voluntarily  engages  in 
third-party  purchase  and  resale  of 
electric  power  or  energy  or  voluntarily 
provides  transmission  service  for  such 
transaction  and  (2)  where  the  energy 
transmitted  is  such  transaction  is  priced 
according  to  the  pimdiased  energy  price 
from  thiid-party  systems.  Edison  will 
charge  the  receivteg  party: 

a.  the  amoont  BcMson  pays  die 
supplying  party;  phu 

b.  SJOO  nilla  per  kilowatthour  (for 
transmission  investment)  for  energy 
transmitted  during  on-peak  hours  and 
1.50  mills  per  kilowatthour  for  energy 
transmitted  during  off-peak  hours  (in  no 
event  shall  the  total  of  such  amounts  for 
any  one  day  exceed  $0.8  times  die 
hi^est  average  number  of  kilowatts 
delivered  in  any  hour  during  the  day); 
plus 


c.  1.00  mill  per  kUowatthour  for 
difficult  to  quantify  coats;  fdua   - 

d.  the  cost  of  transmission  losses  and 
revenue  taxes  incurred  that  would  not 
otherwise  have  been  incurred. 

Edison  requests  expedite 
consideration  of  the  filing  and  an 
effeq^ive  date  coincident  with  the 
Commission's  order  accepting  the  rate 
change  for  filing.  Accordingly,  Edison 
requests  waiver  of  the  Commission's 
notice  requirements,  to  the  extent 
necessary. 

Copies  of  this  filing  were  served  upon 
the  Illinois  Commerce  Commission,  the 
Indiana  Utility  Regulatory  Commission, 
the  Michigan  Public  Service 
Commission,  the  Public  Service 
Commission  of  Wisconsin,  the  Iowa 
State  Commerce  Commission,  the 
Minnesota  Public  Utilities  Commission, 
and  all  parties  to  Edison's 
Interconnection  Agreements. 

Comment  date:  June  20. 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  tliis  document. 

7.  Connecticiit  Light  and  Power 
Cmnpany.  et  aL 

[Docket  No.  ER88-424-00(H 
June  6, 1988. 

Take  notice  Uiat  on  May  27, 1988, 
Connecticut  Light  and  Power  Company 
(CL&P)  tendered  for  filing  as  an  initial 
rate  schedule  (1)  a  purchase  agreement 
with  respect  to  various  gas  turbine  units 
between  CL&P  and  die  United 
Illuminating  Co|npany  (UI).  The 
agreement,  dated  December  1. 1985, 
provides  for  CL&P  to  sell  capacity  and 
associated  energy  bom  certain  of  its  gas 
turbine  units  and  provide  transmission 
service  under  the  agreement;  (2)  a 
fransmission  service  agreement  between 
CL&P  and  Western  Massachusetts 
Electric  Company  ("WMECO ",  together 
wiUi  CL&P.  the  "NU  Companies")  and 
UL  The  agreement  dated  January  6, 
1987,  provides  for  transmission  service 
to  UI  for  their  purcfaaae  of  electric 
capacity  and  associated  energy  from  the 
Connecticut  Municipal  Electric  Energy 
Cooperative;  (9)  a  transmission  service 
agreement  (collectively,  the 
"Agreements")  between  the  NU 
Companies  and  UL  The  agreement, 
dated  January  12, 1988,  provides  for 
transmission  service  to  UI  for  their 
exchange  of  electric  capacity  and 
associated  energy  from  varioas  iniits  or 
system  capacity  on  tlie  system  of  Boston 
Edison  Company. 

CLAP  requests  that  tlie  Commission 
waive  its  standard  notice  period  and 
allow  the  rate  schedule  to  become 
effective  on  December  1, 1985. 


WMECO  has  filed  a  Certificate  of 
Concurrence  pertaining  to  the 
Agreements,  dated  January  6. 1987  and 
January  12. 1988. 

CL&P  states  that  a  copy  of  this  rate 
schedule  has  been  mailed  to  UI  (New 
Haven,  Connecticut),  and  WMECO. 

CL&P  further  states  Uiat  die  filing  is  in 
accordance  with  S  35  of  the 
Commission's  Regulations. 

Comment  date:  June  20, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Connecticut  Light  and  Power 
Company,  et  aL 

[Docket  No.  ERB8-429-0(n| 
June  6,1988. 

Take  notice  that  on  May  27. 1988. 
Connecticut  Light  and  Power  Company 
(CL&P)  tendered  for  filing  a  proposed 
rate  schedule  and.  effective  Februaiy  29. 
1988.  a  proposed  termination  in 
accordance  with  the  terms  of  said  rate 
schedule,  with  respect  to  a  Transmission 
Service  Agreement  (Agreement)  dated 
January  1. 1988  between  (1)  CL&P  and 
Western  Massachusetts  Electric 
Company  (WMECO)  and  (2)  New 
England  I>ower  Company  (NEP). 

CL&P  states  that  the  Agreement 
provides  for  service  to  NEP  for  the 
transmission  of  NEFs  purchase  of 
electric  system  capacity  and  associated 
energy  from  the  system  of  the  Long 
Island  Lighting  Company  (ULCO). 

The  transmission  charge  rate  is  an 
annual  rate  developed  in  accordance 
with  Appendix  A  and  Exhibits  L  H  and 
III  thereto  of  the  Agreement  The 
monthly  fransmission  charge  is 
determined  by  the  product  of  (i)  the 
appropriate  annual  transmission  chaise 
rate  (expressed  in  $/kW-yr)  divided  by 
12.  and  (ii)  the  number  of  kilowatts  of 
capacity  and  energy  purchased  by  NEP 
during  such  month. 

CL&P  requests  that  the  Commission 
waive  its  standard  notice  periods  and 
permit  the  Agreement  to  biecome 
effective  as  o^  January  1, 1088,  and  to 
terminate,  in  accordance  with  its  own 
terms,  effective  February  29, 1988. 

WMECO  has  filed  a  Certificate  of 
Concurrence  in  this  docket 

CLftP  states  diat  copies  of  diis  rate 
schedule  have  been  mailed  or  delivered 
to  CL&P.  WMECO,  and  I^ 
(Westborough.  MA). 

CL&P  further  states  that  the  filing  is  in 
accordance  with  §  35  of  the 
Commission's  Regulations. 

Comment  date:  June  20. 1988.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


9.  Connecticiit  Light  and  Power 
Company,  et  aL 

[Docket  No.  ER8a-42B-000] 
June  6, 1988. 

Take  notice  that  on  May  27. 1988. 
Connecticut  Light  and  Power  Company 
(CL&P)  tendered  for  filing  a  proposed 
rate  schedule  with  respect  to  a 
Transmission  Service  Agreement 
(Agreement]  dated  November  1. 1987 
between  (1)  CL&P  and  Western 
Massachusetts  Electric  Company 
(WMECO)  and  (2)  liolyoke  Gas  & 
Electric  Department  (Holyoke).        « 

CL&P  states  that  the  Agreement 
provides  for  service  to  Holyoke  for  die 
fransmission  of  Holyoke's  purchase  of 
electric  capacity  and  associated  energy 
from  North  Attleboro  Electric 
Department. 

'The  transmission  diai;ge  rate  is  an 
annual  rate  developed  in  accordance 
with  Appendix  A  and  Exhibits  L  n  and 
ni  thiereto  of  the  Agreement.  The 
monthly  transmission  diaise  is 
deterndned  by  die  product  of  (i)  the 
appropriate  anrmal  transmission  charge 
rate  (expressed  in  $/kW-yr)  divided  t^ 
12.  and  (ii)  die  nimiber  of  kilowatts  of 
capacity  and  energy  purchased  by 
Holyoke  during  such  month. 

CL&P  requests  diat  die  Commission 
waive  its  standard  notice  period  and 
permit  die  Agreement  to  become 
effective  as  of  November  1. 1987. 

WMECO  has  filed  a  Certificate  of 
Concurrence  in  this  docket. 

CLAP  states  that  copies  of  this  rate 
schedule  have  been  mailed  or  delivered 
to  CL&P.  WMECO.  and  Holyoke 
(Holyoke.  MA). 

CL&P  further  states  diat  the  filing  is  in 
accordance  with  {  35  of  the 
Commission's  Regulations. 

Comn^nt  date:  June  20. 1988.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Connecticat  Lig^  and  Power 
Company,  et  aL 

[Docket  No.  ER-88-427-(W0] 
June  6. 1988. 

Take  notice  that  on  May  27, 1988. 
Connecticut  Li^t  and  Power  Company 
(CL&P)  tendered  for  filing  as  an  initial 
rate  schedule:  (1)  A  sales  agreement 
with  respect  to  various  fossil  generating 
units  between  CL&P  and  Public  Service 
Company  of  New  Hampshfre  (I>SNH). 
The  agreement  dated  November  1. 1985 
provides  for  CL&P  to  sell  capacity  and 
associated  energy  along  with  related 
transmission  service  trom  one  of  CL&P's 
fossil  units  and  other  fossil  units  in 
which  CL&P  has  entidements;  (2)  a 
purchase  agreement  with  respect  to 
various  gas  turbine  units  between  CL&P 
and  PSNH.  The  agreement  dated 


November  1. 1966.  provides  for  CL&P  to 
sell  capacity  and  associated  energy  from 
certain  of  its  gas  turbine  units  and 
provide  fransmission  service  under  the 
agreement;  (3)  a  transmission  service 
agreement  between  CL&P  and  Western 
Massachusetts  Qectric  Company 
("WMECO",  together  widi  CL&P,  die 
"NU  Companies  ")  and  PSNH.  The 
agreement,  dated  November  1, 1986, 
provides  for  transmission  service  to 
PSNH  for  thefr  purchase  of  electric 
capacity  and  associated  energy  from  the 
Connecticut  Municipal  Electric  Energy 
Cooperative;  (4)  a  transmission  service 
agreement  between  die  NU  Companies 
and  PSNH.  The  agreement  dated  May  1, 
1987,  provides  for  transmission  service 
to  PSNH  for  thefr  purchase  of  electric 
capacity  and  associated  energy  from 
various  units  on  the  system  of  the 
United  Illuminating  Company.  Also 
tendered  for  filing  are  proposed 
terminations  of  the  second,  third,  and 
fourth  agreements  listed  above,  in 
accordance  with  the  terms  of  the 
agreements. 

'  CL&P  requests  diat  the  Commission 
waive  its  standard  notice  periods  and 
allow  the  rate  schedule  to  become 
effective  on  November  1. 1985.  and 
allow  the  second,  third,  and  fourth 
agreements  listed  above  to  terminate,  in 
accordance  with  their  own  terms, 
effective  April  30, 1987,  October  31, 1987, 
and  April  30. 1988.  respectively. 

WMECO  has  filed  a  Certificate  of 
Concurrence  pertaining  to  the 
transmission  service  agreements  dated 
November  1. 1988  and  May  1. 1987. 

CL&P  states  that  a  copy  of  this  rate 
schedule  has  been  mailed  or  delivered 
to  PSNH  (Manchester.  New  Hampshire], 
and  WMECO. 

CL&P  further  states  that  die  filing  is  in 
accordance  with  {  35  of  the 
Commission's  Regulations. 

Comment  date:  June  20. 1988.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Wisconnn  Power  ft  Light  Company 

[Docket  No.  BR87-S54-0M] 
June  6. 1988. 

Take  notice  that  on  May  27, 1988. 
Wisconsin  Power  &  Light  Company 
tendered  for  filing  a  Compliance  Refund 
Rqrart  Docket  No.  ER87-554.  The 
rehmd  is  for  the  period  August  1, 1987 
through  December  31, 1987.  Copies  of 
the  filing  were  served  upon  the  affected 
jurisdictional  customers  and  the  Public 
Service  Commission  of  Wisconsin.    . 

Comment  date:  June  20, 1988.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  document. 
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12.  Central  Lbuistana  Electric  (Company, 
be. 

(Docket  No.  BR88-433-000] 
lune  a,  ig8& 

Take  notice  that  on  May  27, 1988. 
Central  Louisiana  Electric  Company, 
Inc.  (CLECO)  tendered  for  filing 
proposed  revisions  to  its  FERC  Rate 
Schedules  WR-1  and  FA-W  for  service 
to  the  Towns  of  Boyce  and  Elizabeth, 
Louisiana.  CLECO  states  that  the 
revised  rates  would  increase  revenues 
by  $150,720  on  an  annual  basis  with 
$51,775  of  this  total  made  effective  in  the 
first  year.  The  proposed  rates  are  filed 
to  recover  increased  costs  including 
increased  operating  expenses  and 
capital  costs.  The  revised  rate  schedule 
is  proposed  to  become  effective  on  July 

27,ig8a 

Comment  date:  June  20, 1068,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Coanecticut  Ug^t  aad  Power 
Company,  et  aL 

(Docket  No.  ER88-431-000]  ' 

lune  6, 1988. 

Take  notice  that  on  May  27, 1988, 
Connecticut  Light  and  Power  Company 
(CL&P)  tendered  for  filing  a  proposed 
rate  schedule  and.  effective  February  21. 
1968,  a  proposed  termination  in       .  i. . 
accordance  with  the  terms  of  said  raw  "■ 
schedule,  with  respect  to  a  Transmission 
Service  Agreement  (Agreement)  dated 
January  1, 1968  between  (1)  CLftP  and 
Western  Massachusetts  Qectric 
Company  (WMECO)  and  (2)  Chicopee 
Municipal  Lifting  Plant  •(CK&J'). 

CLftP  states  that  the  Agreement 
provides  for  service  to  CMLP  for  the 
transmission  of  CMLFs  purchase  of  an 
entitlement  in  electric  capacity  and 
associated  energy  fit>m  a  certain 
generating  unit  on  the  system  of  the  - 
United  BluminatiQg  Company  (UI). 

The  transmission  charge  rate  is  an 
annual  rate  developed  in  accordance 
with  Appendix  A  and  Exhibits  L II  and 
ni  diereto  of  the  Agreement  The 
transmission  charge  is  determined  by 
die  product  ot  (i)  The  appropriate 
annual  transmission  diarge  rate 
(expressed  in  $/kW-yr)  divided  by  12  for 
the  monthly  charge,  or  52  for  the  weekly 
charge,  and  (ii]  the  number  of  kilowatts 
of  capacity  and  energy  purchased  by 
CMLP  during  such  month  or  week.  Such 
transmission  charge  is  reduced  in 
recognition  of  payments  made  by  CMLP 
to  other  systems  also  providing 
transmission  service. 

CL&P  requests  that  the  Commission 
waive  its  standard  notice  periods  and 
permit  the  Agreement  to  become 
effective  as  of  January  1, 1988,  and  to 


terminate,  in  accordance  with  its  own 
terms,  effective  February  21, 1988. 

WMECO  has  filed  a  Certificate  of 
Concurrence  in  this  docket 

CL&P  states  that  copies  of  this  rate 
schedule  have  been  mailed  or  delivered 
to  CL&P,  WMECO,  and  CMLP 
(Westborough,  MA]. 

CL&P  further  states  that  the  filing  is  in 
accordance  with  {  35  of  the 
Commission's  Regulations. 

Comment  date:  June  20, 1968,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Connecticut  Light  and  Power 
Company,  et  aL 

(Docket  No.  ER88^2S-000] 
June  6, 198& 

Take  notice  that  on  May  27, 1988. 
Connecticut  Li^t  and  Power  Company 
(CL&P)  tendered  for  filing  a  proposed 
rate  sdiedule  and.  effective  April  6, 
1987,  a  proposed  termination  in 
accordance  with  the  terms  of  said  rate 
schedule,  with  respect  to  a  Transmission 
Service  Agreement  (Agreement)  dated 
April  7, 1988  between  (1)  CL&P  and 
Western  Massachusetts  Electric 
Company  (WMECO)  and  (2) 
Massachusetts  Municipal  Wholesale 
Electric  Company  (MMWBC). 

CL&P  states  that  the  Agreement 
■provides  for  service  to  MMWEC  for  the 
transmission  of  MMWEC's  purchase  of 
electric  capacity  and  associated  energy 
from  certain  generating  units  in  which 
the  Connecticut  Municipal  Electric 
Energy  Co<q>erative  (CMEEC)  has 
entitlements. 

The  transmission  charge  rate  is  an 
annual  rate  developed  in  accordance 
with  Appendix  A  and  Exhibits  1, 0,  and 
in  thereto  of  the  Agreement  and  is 
charged  on  either  a  weekly  or  a  monthly 
basis.  The  transmission  charge  is 
determined  by  the  product  of  (i)  the 
appropriate  annual  transmission  charge 
rate  (expressed  in  $/kw-y^  divided  by 
fifty-two  for  the  weekly  charge,  or 
twelve  for  the  monthly  charge,  and  (ii) 
the  number  of  kilowatts  MMWEC 
purchases  fit>m  CMEEC  during  siich 
week  cv  month.  The  transmission  diarge 
is  reduced  in  recognition  of  payments 
made  by  MMWEC  to  other  system*  also 
providing  transmission  service.   .'  ,;;<j^ 

CL&P  requests  that  die  Commlssioa 
waive  its  standard  notice  periods  and 
permit  the  Agreement  to  become 
effective  as  ^  April  7, 1966.  and  to 
terminate,  in  accordance  with  its  own 
terms,  effective  April  6. 1967. 

WMECO  has  filed  a  Certificate  of 
Concurrence  in  this  docket 

CL&P  states  that  copies  of  this  rate 
schedule  have  been  mailed  or  delivered 


to  CL&P,  WMECO.  and  NO^fWEC 
(Ludlow,  MA). 

CL&P  further  states  that  the  filing  is  in 
accordance  with  S  35  of  the 
Commission's  Regulations. 

Comment  date:  June  2ft  1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Gidf  Sutes  Utilities  Company 

(Docket  Na  ERa6-55fr-019] 
June  8. 1988. 

Take  notice  diat  on  May  27, 1988.  Gulf 
States  Utilities  Company  (Gulf  States) 
tendered  for  filing,  pursuant  to 
Commission  letter  dated  April  18. 1988. 
a  compliance  report  for  the  total  refund 
plus  interest  to  Uie  Brazos  Electric 
Power  Cooperative.  Inc.  Gulf  States 
states  that  it  has  included  the 
workpapers  showing  the  computation  of  - 
the  refund  and  interest  calculation  for 
the  affected  customer. 

Copies  of  diis  filing  have  been  served  - 
upon  all  parties  affected  by  diis 
proceeding. 

Comment  date:  June  20. 1988.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Tucson  Electric  Power  Company 
(Docket  Na  eR8fr-«32-000] 

June  6, 1988. 

Take  notice  that  on  May  27. 1988, 
Tucson  Electric  Power  Company 
(Tucson)  tendered  for  filing  pursuant  to 
18  C.F.R.  §  35.12,  an  agi^ement  entitled 
"1990-2011  Power  Sale  Agreement 
Between  Tucson  Electric  Power 
Company  and  Salt  River  Project 
Agricultural  Improvement  and  Power 
District" 

Copies  of  this  filing  have  been  served 
upon  all  parties  affected  by  this 
proceeding. 

Comment  date:  June  20. 1988.  in 
accordance  with  Standard  Paragraph  B 
at  the  end  of  this  notice. 

Standard  Paragraph    '; 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  wldi  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE..  Washington, 
DC  20426.  in  accordance  wldi  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  AU  sach  motions  or 
protests  should  be  filed  cm  or  before  die 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  approfviate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
m)ist  file  a  motion  to  intervene.  Copies 


of  Uiis  filing  are  on  file  with  die 

Commission  and  are  available  fbr  pubUc 

inspection. 

LobD.CaaheU. 

Acting  Secretary. 

(FR  Doc  88-13080  Filed  e-»-88: 8:45  am] 
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Altamato  Energy  RMourMt,  Inc.; 
Availability  of  Environmantal 
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June  6, 1968. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1960  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
regulations.  16  CFR  Part  380  (Order  No. 
466, 52  FR  47897),  die  Office  of 
Hydropower  Licensing  has  reviewed  the 
application  for  major  license  for  the 
fmiposed  Big  Mosquito  Creek  Power 
Project  and  has  prepared  an 
Environmental  Assessment  (EA)  for  the 
proposed  pn^ecL  In  the  EA,  the 
Commisaion'a  staff  has  analyzed  the 
potential  environmental  impacts  of  the 
proposed  project  and  has  concluded 
that  approval  of  the  proposed  project 
with  appropriate  mitigation  measures, 
would  not  constitute  a  major  federal 
action  significandy  affecting  the  quality 
of  the  human  environment 

Copies  of  the  EA  are  available  for 
review  in  the  Public  Reference  Branch, 
Room  1000,  of  the  Comaiissian's  offices 
at  825  North  Capitol  Street,  NE.. 
Washington,  DC  20426. 
Lois  D.  Casheli, 
Acting  Secretary. 
(Ht  Doc.  8&-130ei  Filed  6-9-^  8^45  an] 

I  COOK  f717-0VM 


Application  Filed  with  Iha  Commiaaion 

Take  notice  diat  die  following 
hydroelectric  application  has  been  filed 
with  the  Federal  Energy  Regulatory 
Commission  and  is  available  for  public 
inspection: 

a.  Type  of  Application:  Transfer  of 
License. 

b.  Ptoject  No.:  2769-011. 

c.  Date  filed:  Mardi  18, 1988. 

d.  Applicant:  Allegheny  Electric 
Cooperative,  ina  (licensee);  Allegheny 
Electric  Cooperative,  Inc.  and  The 
Connecticut  Bank  arid  Tmst  Company, 
National  Assodatioo  (tran^Eereee). 

e.  Name  of  Project  Raystown 
Hydroelectric  IVojeoL 

f .  Location:  On  the  Raystown  Branch 
of  the  Juniata  River  in  Huntington 
County,  Pennsylvania. 


g.  Filed  Polrsuant  to:  Federal  Power 
Act  16  U.S.C.  791(a>-625(r). 

h.  Applicant  Contact  Mr.  Anthony  C. 
Adbnizio,  Deputy  General  Counsel, 
Allegheny  Electric  Cooperative,  Inc.. 
P.O.  Box  1286,  Harrisburg.  PA  17108. 
(717)  233-6704. 

i.  FERC  Contact  Michael  Dees  (202) 
376-9414. 
j.  Comment  Date:  June  29, 198a 
k.  Description  of  Transfer  On  March 
18. 1988,  Allegheny  Electric  Cooperative. 
Inc.  (licensee/transferee),  and  Tlw 
Connecticut  Bank  and  Trust  Company. 
National  Association  (transferee),  filed 
a  joint  application  for  transfer  of  the 
major  license  for  the  Raystown 
Hydroelectric  Project  No.  2766.  Hie 
proposed  transferee  will  not  result  in 
any  changes  in  die  project.  Tlie 
transferees  state  that  they  would 
comply  with  all  the  tems  and 
conditions  of  the  Ucense. 
•   1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B  and  C. 

B.  Comments.  Protests,  or  Motions  to 
Intervene 

Anyone  may  submit  comments,  a 
protest,  or  a  motion  to  intervene  in 
accordance  with  the  requirements  of  the 
Rules  of  Practice  and  Procedure,  18  CFR 
385.2ia  385.211. 385.214.  In  determining 
the  appropriate  action  to  take,  the 
Conmiission  will  consider  all  protests  or 
other  comments  filed,  but  only  those 
who  file  a  motion  to  intervene  in 
accordance  with  the  Commission's 
Rules  may  beconw  a  party  to  the 
proceeding.  Any  comments,  protests,  or 
motions  to  intervene  must  be  received 
on  or  before  the  spedfied  comment  date 
for  the  particular  application. 

C  Filing  andSenrice  of  Responsive 
Documents 

Any  filings  must  bear  in  all  capital 
letters  die  title  'tkimments."  "Notice  ai 
intent  to  file  competing  appiicattoa", 
"Protest"  or  "Motion  to  intervene",  as 
applicable,  6md  die  Project  Number  of 
the  particidar  application  to  which  the 
filing  is  in  response.  Any  of  the  above 
named  documents  must  be  filed  by 
providing  the  original  and  the  number  of 
copies  required  by  the  Cranmission's 
regulations  to:  die  Secretary,  Federal 
Energy  Regulatory  Commission.  625 
North  Capitol  Street  NE.,  Washii^on, 
DC  20426.  An  additkmal  copy  must  be 
sent  to:  Dean  Shamway,  Acliag  Director. 
Division  of  I¥oject  Review.  Federal 
Energy  Regulatory  Commission.  Room 
203-RB,  at  the  above  address.  A  copy  of 
any  notice  of  intent  competing 
application  or  motion  to  intervene  must 
also  be  served  upon  each  representative 


of  the  Applicant  spedfied  ia  die 
particular  application. 
LoiaD.CMhelL 

Acting  Secretary. 

[FR  Doc  88-13062  Faed  6-0-88: 8:45  am] 

atLUNQ  OOK  STIT-SI-M 


(Docket  Noa.  CPM-4(»-f00,  at  ai.] 

Natural  Gaa  CoanMny  of  AnMrica  el 
at.;  Natural  Qaa  Certificata  IVnge 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Natural  Gas  Compeay  af  Aawrica 

[Docket  No.  CP88-4a»-000] 
June  3. 1888. 

Take  notice  that  on  May  25, 1088, 
Natural  Gas  Cmnpany  of  America 
(Natural),  701  East  22nd  Street, 
Lombard,  Illinois  60148,  filed  in  Docket 
No.  CP88-409-000  a  request  pursuant  to 
§  157.205  of  the  Regulations  for 
authorization  to  increase  deliveries  of 
natural  gas  to  Nordiem  iDinois  Gas 
Company  (NIGas)  at  one  delivery  point 
by  shifting  a  portion  of  NIGas' 
entitlement  at  another  point,  under 
Natural's  blanket  certificate  issued  in 
Docket  No.  CP62-MZ-000  pursuant  to 
section  7  of  die  Natural  Gas  Act  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Natural  proposes  to  increase 
deliveries  to  NIGas  at  the  City  of 
Rochelle  delivery  point  Ogle  County. 
Illinois,  by  6.900  Mcf,  from  13,100  Mcf 
per  day  to  20,000  Mcf  per  day,  and  to 
decrease  deliveries  to  NIGas  at  the 
Rockford  delivery  point  Winnebago 
County,  Illinois,  by  6,900  Mcf  per  day.  It 
is  stated  that  the  load  shift  can  be 
accomplished  without  any  change  in 
NIGas'  total  daily  entidement  from 
Natural.  It  is  asserted  that  the  shift  is 
required  because  the  City  of  Rochelle 
has  decided  to  convert  a  coal-fired 
boiler  to  natural  gas  with  a  resulting 
increase  in  its  systemload.  It  is  further 
asserted  that  no  customers  on  NIGas'  or 
,on  Natural's  systems  would  be 
negatively  impacted  by  die  change. 

Natural  also  proposes  to  replace  its 
metering  facilities  at  the  Rochelle 
delivery  point  replacing  a  4-inch  turbine 
meter  with  a  6-inch  turbine  meter,  at  a 
cost  of  $18,200.  to  be  reimbursed  by 
NIGas. 

Comment  date:  foly  16, 108a,  in 
accordance  widi  Standard  Paragraph  G 
at  the  end  of  this  notice. 


2i8n 
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2.  AAla  Energy  Resources,  a  division  of 
Aikla,  Inc. 

(Docket  No.  CP8&-425-000]  - 

)iine6.198& 

Take  notice  that  on  May  27.  IQSa 
Arkla  Energy  Resources  (AER),  a 
division  of  Arkla.  Inc..  filed  in  Socket 
No.  CP88r425-000  a  request  pursuant  to 
S  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
construct  and  operate  a  sales  tap  and 
related  jurisdictional  facilities  necessary 
to  deliver  gas  from  its  jurisdictional 
system  for  resale  by  Arkansas  Louisiana 
Gas  Company  (ALG).  a  division  of  r  ? 
Arkla,  Inc..  under  the  certificate        '    "  ''" 
authorization  issued  in  Docket  Nos. 
CP82-384-000  and  (3*82-384-001 
pursuant  to  section  7(c)  of  the  Naturftl 
Gas  Act,  all  as  more  fully  set  forth  in  the 
application  that  is  on  Hie  with  the 
Commission  and  open  to  public         ■  >  ~ 
inspection.  L  '^ 

AER  proposes  to  construct  and     ~    "* 
operate  a  sales  tap  on  its  Line  28-1  in 
Cowley  County.  Kansas,  to  deliver  gas 
to  ALG  for  service  to  Mark  Lewis,  a  • 
domestic  residential  customer  who 
would  use  approximately  140  Mcf  per 
year  and  about  2  Mcf  on  a  peak  day. 

AER  states  that  the  gas  would  be  ' 
delivered  from  its  general  system     |  -^      '. 
supply,  which  it  is  stated  is  adequate  to 
provide  the  service. 

AER  states  that  the  gas  delivered  and 
resold  by  ALG  to  the  end  user  would  be 
priced  in  accordance  with  the  currendy 
filed  rate  schedules  authorized  by  the 
Kansas  Corporation  Commission. 

Comment  date:  July  21, 1968,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

3.  United  Gas  Pipe  Line  Company 

[Docket  No.  CP8&-we-000| 
June  6,1988. 

Take  notice  that  on  May  24, 198i3, 
United  Gas  Pipe  Line  Company  (United), 
P.O.  Box  1478.  Houston,  Texas  77251- 
1478.  filed  in  Docket  No.  CP8a-408-a00 
pursuant  to  %  147.205  and  9  157.216(b)  of 
the  Commission's  regulations  for 
authorization  to  abandon  natural  gas 
sales  and  transportation  service  to.Shell* 
Oil  Company  (Shell)  Norco,  St.  Charles 
Parish.  Louisiana,  all  as  more  fully  set 
forth  in  the  request  which  is  on  fife  with 
the  Commission  and  open  to  public 
inspection. 

United  states  that  the  contract  has 
terminated  and  that  Shell  has  consented 
to  the  proposed  abandonment.  United 
further  states  that  its  facilities  will 
remain  in  place  in  anticipation  of  future 
service  at  this  location. 


Comment  date:  July  21, 1988,  in 
accordance  with  Standard  Para^aph  G. 
at  the  end  of  this  notice. 

Standaid  Paragraph 

G.  Any  person  or  the  Commission's 
staff  may,  within  43  days  after  the 
issuance  of  the  instant  notice  by  the 
Conunission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  38S.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  td 
S  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205J  a 
protest  to  the  request  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
tie  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
•Ae  Natural  Gas  Act 
>Loi>D.Cashell. 
Acting  Secretary. 

[FR  Doc.  88-13083  Hied  6-0-88;  8:45  am] 
MUJNQ  cooe  *717-ei-« 

[Docfcat  No.  RP8S-178-000] 

Algonquin  Gas  Transmission  Cou; 
JPalition  of  Algonquin  Gas 
Transmission  Co.  for  Auttwrily  to  Flow 
Through  Dirsct  BHIod  Ontor  Na.473 
Surchargs 

lime  a  19(88. 

Take  notice  thai  on  May  27, 1988. 
Algonquin  Gas  Transmission  Company 
("Algonquin")  petitioned  the  Federal 
.  Energy  Regulation  Commission 
("Commission")  for  authority  to  flow 
through  to  its  customers  any  direct 
billed  charges  that  Algonquin  may  be 
required  to  pay  to  iti  pipeline  suppUers 
as  a  result  of  retroactive  Order  No.  473 
surcharges  incurred  by  its  suppliers. 
Algonquin  notes  that  its  petition  is  made 
in  light  of  the  surcharges  made  by  CNG 
Transmission  Corporation 
("ConsoUdated")  to  direct  bill  Algonquin 
(and  others)  certain  surcharges  under 
Order  No.  473. 

Alt  as  is  more  fully  set  forth  in  its 
petition,  Algonquin  states  that  it  < 
proposes  to  flow  throu^  charges  from 
its  suppliers  based  on  its  custom^^* 
actual  purchases  during  the  applicable 
period  under  rate  schedules  where  the 
gas  supply  originates.  Algonquin 
requests  any  necessary  waivers  of  the 
Commission's  Regulations  to  effect  the 
proposed  flow  throu^  direct  billing. 

Algonquin  submits  that  its  proposal 
will  avoid  raising  current  rates  by 
inclusion  of  extraordinary  costs  in  its 


purchased  gas  adjustments,  and  that  the 
use  of  actual  past  purchases  will  more 
closely  match  costs  incurrence  with  cost 
responsibility. 

Algonquin  stateis  that  it  has  previously 
flowed  through  refunds  it  has  received 
under  said  Order  No.  473. 

Algonquin  also  states  that  it  has 
served  copies  of  its  petition  upon  all 
affected  customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  R^ulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  June  13, 
1988.  Protests  will  be  considered  by  the 
Commistiion  in  determining  the 
appropriate  action  to  be  ta^n  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
LoisCariMU, 
Acting  Secretary. 

[FR  Doc.  88-13084  Filed  CM>-68: 8:45  am] 
aiujNQ  cooe  e7i7-«i-« 


(Oooket  No.  TA8a-2-«1-O0O] 

Bayou  intarstats  PIpoHns  Systsm; 
Changss  In  Ratas 

|une  6, 1988. 

Take  notice  that  on  May  31, 1968, 
Bayou  Interstate  Pipeline  System 
(Bayou)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff.  Original  Volume  No.  1, 
(Tariff)  Sixth  Revised  Sheet  No.  4  to  be 
effective  August  1, 1988. 

Bayou  states  that  the  tariff  sheets 
were  filed  pursuant  to  the  Purchased 
Gas  Cost  Adjustments  provision 
contained  in  section  15  of  Bayou's  tariff.  ' 
A  copy  of  the  filing  is  being  mailed  to 
Bayou's  jurisdictional  sales  customer 
and  interested  state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  fiUng  shcmld  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE.  Washington. 
DC  20426,  in  accordance  with  §  385.214 
and  385.211.  All  such  motions  or  protests 
must  be  filed  on  or  before  June  27. 1988. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 


become  a  party  must  file  a  motion  to 

intervene.  Copies  of  this  filing  are  on  file 

with  the  Commission  and  are  available 

for  public  inspection. 

LotsCCaabflU 

Acting  Secretary. 

[PR  Doc.  88-13085  Filed  fr-9-«8;  8:45  am] 

MUMO  COOE  nn-01-m 


lOocket  No.  RP88-95-001] 

Canyon  Crask  Comprateion  Co; 
Proposad  Changas  in  FERC  Gaa  Tariff 

June  7. 198a 

Take  notice  that  Canyon  Creek 
Compression  Company  (Canyon)  on 
May  31. 1988,  filed  under  protest 
proposed  changes  in  its  FERC  Gas 
Tariff,  Original  Volume  No.  1  and 
Original  Volume  No.  lA  to  become 
effective  May  1, 1988. 

Canyoo  states  that  die  intent  of  this 
filing  is  to  revise  Canyon's  rates 
originally  submitted  on  March  31, 1988, 
in  the  subject  docket  (Original  Filing)  to 
reflect  the  changes  ordered  by  the 
Commission  in  its  "Order  Accepting  for 
Filing  and  Suspending  Tariff  Sheets 
Subject  to  Refund  and  Conditions  and 
Establishing  Hearing"  issued  on  April 
29, 1988,  in  the  above  referenced  docket 
(April  "29  Order). 

Canyon  also  states  that  the  instant 
compliance  filing  is  being  made  under 
protest  and  is  in  no  way  intended  to 
represent  agreement  by  Canyon  with 
any  of  the  principles  and  justification 
attending  die  April  29  Order.  Nor  is  this 
filing  to  be  construed  as  a  waiver  of  any 
rights  Canyon  may  have  with 
proceedings  in  connection  therewith. 

A  copy  of  this  filing  was  mailed  to 
Canyon's  customers  and  all  parties  set 
out  on  the  official  service  list  at  Docket 
No.  RP88-95-000. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington. 
DC  20426,  in  accordance  with  {§  385.214 
and  385.211  of  Uie  Commission's  Rules 
of  Practice  and  Procedure.  AU  such 
motions  or  protests  must  be  filed  on  or 
before  June  14, 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to -intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection. 

Lois  D.  CatheU. 

Acting  Secretary. 

{FR  Doc  88-13152  Piled  6-9-88:  8:45  am] 

MLUNO  cooe  •717-ei-« 


IDocket  No*.  TO8S-2-2-000  and  TA8«-1-2- 
006] 

East  Tannassaa  Natural  Gas  Co.;  Rate 
nung  Pursuant  to  Tariff  Rata 
Ad|ustmant  Provisions 

June  6. 1988. 

Take  notice  that  on  May  31. 1988.  East 
Tennessee  Natural  Gas  Company  (East 
Tennessee)  hereby  files  ten  copies  of  the 
following  revised  tariff  sheets  to 
Origuial  Volume  No.  1  its  FERC  gas 
Tariff  to  be  effective  July  1. 1988: 
Thirty-Ninth  Revised  Sheet  No.  4 
Substitute  Thirty-Seventh  Revised  Sheet 

No.  4 
Replacement  Thirty-Fourth  Revised 

Sheet  No.  4 

East  Tennessee  states  that  the 
purpose  of  these  revisions  is  to  reflect 
PGA  Rate  Adjustments  pursuant  to 
section  22.2  of  the  General  Terms  and 
Conditions  of  East  Tennessee's  Tariff. 
Thirty-Ninth  Revised  Sheet  No.  4 
reflects  a  current  adjustment  for  the 
quarterly  period  July-September,  1988. 
Substitute  Thirty-Seventh  Revised  Sheet 
No.  4  and  Replacement  Thirty-Fourth 
Revised  Sheet  No.  4  reflect  adjustments 
to  East  Tennessee's  previously  effective 
Demand  D-1  and  D-2  rates  pursuant  to 
the  Commission's  Order  on  April  29. 
1988.  in  Docket  No.  TA88-1-2-005. 

East  Tennessee  states  the  Current 
Purchased  Gas  Cost  Rate  Adjustments 
reflected  on  Thirty-Ninth  Revised  Sheet 
No.  4  consist  of  a  26.66  cents  per 
dekatherm  adjustment  applicable  to  the 
gas  rate,  a  6.26  cents  per  dekatherm 
adjustment  applicable  to  Rate  Schedule 
SWS,  and  a  3  cents  per  dekatherm 
adjustment  applicable  to  the  Di 
component  of  the  demand  rates. 

East  Tennessee  states  that  copies  of 
the  fiiing  have  been  mailed  to  all  of  its 
jurisdictional  customers  and  affected 
state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
Nortii  Capitol  Sheet  NE.,  Washington, 
DC  20426.  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  386.214. 
385.211  (1987)).  All  such  motions  or 
protests  to  intervene  in  Docket  No. 
TQ88-2-2-000  should  be  filed  on  or 
before  June  13. 1988.  All  such  motions  or 


protests  to  intervene  in  Docket  Na 
TA88-1-2-006  should  be  filed  on  or 
before  June  27, 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  die  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LoU  D.  CashsU. 
Acting  Secretary. 
[FR  Doa  88-13086  Filed  fr-9-88;  a45  am) 

■tUMQ  COOE  •717-Ot-M 


IDodcet  No.  RP88-44-004] 

El  Paso  Natural  Gas  Co.;  Proposad 
Changa  In  Ratas 

June  a  1988. 

Take  notice  that  El  Paso  Natural  Gas 
Company  ("El  Paso"),  on  June  1. 1988. 
tendered  for  filing  revised  tariff  sheets 
to  its  FERC  Gas  Tariffs,  First  Revised 
Volume  No.  1.  Original  Volume  No.  1-A. 
Third  Revised  Volume  No.  2  and 
Original  Volume  No.  2A  to  reflect 
certain  modifications  to  the  rates 
suspended  until  July  1. 1988  at  Docket 
No.  RP88-44-P00. 

El  Paso  states  that  the  rates  set  forth 
on  the  revised  tariff  sheets  differ  from 
the  rates  in  the  compliance  filing 
(revised]  filed  March  6, 1988  at  Docket 
No.  RP88-44-000  in  tiiat  such  rates  have 
been  adjusted  for  the  removal  of  the 
take-or-pay  buyout  and  buydown  costs, 
an  increase  in  throughput  quantity,  and 
certain  other  adjustments. 

El  Paso  states  that  in  a  related  filing, 
El  Paso  filed  a  series  of  inter-related  and 
inter-dependent  documents  which 
constitute  El  Paso's  Open  Access  Plan 
("Plan").  Alternate  tariff  sheets  included 
in  the  filing  reflect  certain  further 
adjustments  to  El  Paso's  rates  based  on 
the  proposals  set  forth  in  such  Plan. 

El  Paso  states  that  a  principal  element 
of  its  plan  is  its  proposal  to  recover  its 
take-or-pay  buyout  and  buydown  costs 
in  accordance  with  Commission  Order 
No.  500.  Based  on  such  filing,  the  tariff 
sheets  tendered  removed  all  of  the 
buyout  and  buydown  costs,  including 
amortization,  return  and  taxes,  from  its 
cost  of  service  resulting  in  a  reduction  in 
the  sales  rate  of  $.2545  per  dth.  El  Paso 
proposes  to  reflect  this  reduction  in 
Docket  No.  RP8&-44-000  rates 
irrespective  of  the  effective  date 
assigned  to  its  Order  No.  500  filing. 

EI  Paso  states  (hat  it  has  further 
reduced  the  proposed  rates  to  reflect  an 
increase  in  projected  throughput 
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volumes  from  a  level  of  2,444  MDth/d 
reflected  in  the  originally  filed  rates  to 
the  level  of  2,794  hBMhfd  in  proposed 
revised  rates.  Costs  for  both  sales  and 
transportation  were  reallocated  to 
reflect  such  increased  ttronghpnt,  and 
rates  were  adjusted  based  on  snch 
allocated  costs  divided  by  the  vohunes 
for  each  sales  and  transportation  rate 
schedule.  In  addition,  all  Reld 
transportation  and  production  area 
service  rates  are  further  reduced  to 
levels  below  those  required  to  recover 
the  allocated  costs. 

El  Paso  further  states  that  it  tendered 
alternate  tariff  sheets  to  reflect 
in^jlementation  of  EI  Paso's  Open 
Access  Plan.  El  Paso  is  requesting  an 
effective  date  of  )uly  1, 1968  for  the 
filings  comprising  its  Plan.  In  the  event 
the  authorizations  and  effective  date 
sought  in  such  filing  are  granted.  El  Paso 
proposes  to  remove  &om  the  non-gas 
component  of  its  sales  rates  those  gas 
costs  associated  widi  its  own  cost-of- 
service  producticm  ptFX),  and  include 
thoee  costs  for  recovery  in  the  gas  cost 
component  of  its  sales  rates  on  a  unit  of 
production  basis  throu^  its  Purchased 
Gas  Cost  Adjustment  provisicm.  in 
addition,  El  Paso  proposes  to  imfdement 
the  cost  sharing  policy  adopted  by 
Order  No.  500  by  providing  (i)  that  El 
Paso  will  absorb  25  percent  erf  its  buyout 
and  buydown  costs  (ii)  that  2S  percent 
of  the  jurisdictional  portion  of  such  costs 
will  be  included  in  a  fixed  take-or-pay 
cost  diarge  to  its  sales  customers  and 
(iii)  tibat  tibe  remaining  50  percent  of 
such  costs  will  be  included  in  a 
surcharge  applicable  to  sales  and  third- 
party  tranqMHiatioD  quantities 
transported  by  EI  Paso. 

EI  Paso  requested  that  Ae  Jederal 
Energy  Regulatory  Commission 
("Commission*')  grant  siich  waiver  of  its 
Regulations  Under  the  Natural  Gas  Act 
as  may  be  deemed  necessary  in  (Mtler  to 
permit  effectiveness  of  the  ahemate 
tariff  sheets  and  the  rates  set  forth 
thernn.  on  July  1. 1988,  and  appropriate 
waivers  be  granted.  In  the  event  the 
authorization  for  El  Paso's  Plan  is  not 
approved  by  July  1. 1988  El  Paso 
requests  the  revised  tariff  sheets  be 
placed  in  eSiect  on  July  1, 1968,  and 
appropriate  waivers  be  granted. 

EI  Paso  requested  that  the 
Commission  grant  any  and  all  waivers 
of  its  rules,  regulations  and  orders  as 
may  be  necessary,  specifically  i  154.66 
of  its  Regulations,  so  as  to  permit  the 
tendered  tariff  sheets  to  become 
effective  July  1, 1988,  as  provided  for  in 
the  Commission's  Regtilations. 


Copies  of  the  filing  were  served  upon 
all  interstate  pipeline  system  customers 
of  El  Paso,  all  interested  state  regulatory 
commissions  and  parties  of  record  in 
Docket  Na  RFBB^M-OX). 

Any  person  desiring  to  be  heard  w  to 
protest  said  filing  should  Ble  a  motion  to 
intervene  or  protest  with  the  Federal 
fiiergy  Regulatory  Commission.  825 
North  Capitol  Street,  NE..  Washington, 
DC  2042&  io  accordance  with  S  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
June  16, 1988.  Protests  will  be 
considered  by  the  Commission  in 
detennining  the  appropriate  action  to  be 
takea  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

LoisaCaAall. 
Acting  Secretary. 
[FR  Doc.  M-iaOtZ  Piled  6-0-86;  (MS  am] 

MLUNS  COOC  SnT-VMi 


[DeckH  NOL  RP88-184-0001 

El  Paso  Natural  Qaa  Co;  Proposed 
Changes  In  FERC  Gas  Tariff 

lone  8, 1988. 

Take  notice  that  El  Paso  Natural  Gas 
Company  ("El  Paso"),  on  June  1. 1988, 
tendered  fbr  filing  proposed  changes  in 
its  FERC  Gas  Tariff,  Rrst  Revised 
Volume  No.  1.  The  proposed  changes 
would  add  a  Section  21.  Take-or-Pay 
Buyout  and  Buydown  Cost  Recovery,  to 
the  General  Terms  and  Conditions 
which  would  serve  to  establish  the 
procedures  by  which  E!  Paso  will 
recover  bom  its  Customers,  as 
prescribed  by  Order  No.  500,  a  portion 
of  the  paynents  to  its  natural  gas 
suppliers  made  in  settlement  of  claims 
arising  under  its  gas  purchase 
agreements  or  to  terminate  or  suspend 
such  agreements  (referred  to  herein  as 
"buyout"  or  "buydown"  payments  or 
costs). 

El  Paso  states  that,  as  permitted  by 
Order  No.  500,  the  proposed  tariff  sheets 
reflect  (i)  the  exclusion  from  rates  and 
an  absorption  by  El  Paso  of  twenty-five 
percent  (25%)  of  its  buyout  and 
buydown  costs;  (ii)  inclusion  of  the 
jurisdictional  portion  of  twenty-five 
percent  (25%)  of  such  costs  in  fixed 
charges  (i.e..  direct  billing  based  on 
defidency  percentages)  to  its 


jurisdietlonal  sales-for-resale  customers; 
and  (Hi)  indusion  of  fifty  percent  (50%) 
of  sodi  cost  in  a  sardiarge  applicable  to 
all  units  of  throughput  (baaed  on  the 
projected  throughput  underlying  the 
rates  pending  in  Docket  No.  RP88-44- 
000  as  adjusted  by  filing  of  same  date 
under  separate  cover).  No  rate  coverage 
under  the  provisions  of  Order  No.  500  is 
sought  or  intended  for  buyout  or 
buydown  payments  to  affiliates.  El  Paso 
proposes  that  the  direct  billed  charge 
and  througl^Hit  charge  be  recovered 
over  an  amortization  period  of  between 
three  and  five  years,  which  may  be 
subject  to  further  adjustment  for  good 
cause  shown  as  described  in  El  Paso's 
filing. 

El  Paso  states  that  this  filing  is  one 
part  of  several  being  filed  concurrently 
which  comprise  inter-related  and  inter- 
dependent oomponents  of  El  Paso's 
Open  Access  Plan. 

El  Paso  requested  that  tfie  Federal 
Energy  Regulatory  Commission 
("Commission")  grant  any  and  all 
waivers  of  its  rules,  regulations  and 
orders  as  may  be  necessary,  specifically 
§  154.66  of  its  Regulations,  so  as  to 
permit  the  tendered  tariff  sheets  to 
become  effective  July  1, 1988,  as 
provided  fbr  in  tfie  Commission's 
Regulations. 

Copies  of  the  filing  were  served  upon 
all  interstate  pipeline  system  ciistomers 
of  El  Paso  and  all  interested  state 
regulatory  commissions. 

Any  pexson  desiring  to  be  heard  or  to 
protest  said  filing  shcHiId  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
Nor&  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  §  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
June  16, 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  widi  the 
Coramissian  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Loi»D.CashdL 
Acting  Secretaiy. 

(FR  Doc  88-13060  Filed  6-e-«a  8.-45  ami 
I  ooK  trtT-etHi 


[Docket  Nos.  RP88-44-O00,  RP8S-58-017 
and  CP8«-203-0001  > 

El  Paso  Natural  Qas  Co.;  Informal 
Settlement  Conference 

lune  6, 1988. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  the  above-referenced  proceeding  on 
June  21. 1988,  at  10:00  a.m.  at  the  offices 
of  the  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street 
NWm  Washington.  DC  2042a 

The  parties  and  the  Commission  Staff 
are  invited  to  attend.  Persons  vnlling  to 
become  parties  must  move  to  intervene 
pursuant  to  the  Commission's 
Regulations  (18  CFR  385.214  (1985))  and 
have  their  motion  granted. 

For  additional  information,  contact 
Cynthia  A.  Go  van  (202)  357-5330  and 
Hollis  J.  Alpert  (202)  357-8460. 
LoisD.Cashell. 
Acting  Secretary 
[FR  Doc.  88-13090  Filed  &-e-68: 8:45  am] 

BlUMa  CODE  t717-01-M 

El  Paso  Natural  Gaa  Co^  Proposed 
Tariff  Change  and  Petition  for  Wahrers 

June  6, 1988. 

Take  notice  that  El  Paso  Natural  Gas 
Company  ("El  Paso"),  on  June  1. 1988, 
filed  a  Notice  of  Proposed  Tariff  Change 
and  Petition  for  Waivers  to  institute  rate 
and  tariff  changes  to  complement  other 
proposals  El  Paso  filed  concurrently  in 
order  to  effectuate  a  comprehensive 
plan  designed  to  permit  Ei  Paso  to 
become  a  permanent  open-access 
transporter  with  limited  continuing 
merchant  functions. 

Specifically,  El  Paso  requests  waiver 
of  S  154.305(d)  of  the  Federal  Energy 
Regulatory  Commission's 
("Commission")  Regulations,  Paragraph 
19.7  of  its  FERC  Gas  Tariff.  First  Revised 
Volume  No.  1,  and  any  other  applicable 
regiilations  and  tariff  provisions,  such 
that  El  Paso  may  suspend  billing  of  the 
otherwise  applicable  Account  191 
surcharge  effective  on  the  first  day  of 
the  first  month  following  the  issuance  of 
an  acceptable  order  approving  El  Paso's 
Gas  Inventory  Charge  ("GIC")  filing.  El 
Paso  further  proposes  that  if  die  above 
requested  waiver  is  granted,  that  El 
Paso  be  permitted,  effective  on  that 
same  date,  to  remove  from  the  non-gas 
component  of  its  sales  rates  those  gas 
costs,  associated  with  its  Reserve  for 
Exploration  ("RFX")  production,  and 
hiclude  those  costs  for  recovery  in  the 
gas  cost  component  of  its  sales  rates  on 


>  Oodwt  No.  CPSa-aoS-OOO  hai  ool  been 
oonMlidated  with  Docket  No*.  RPSS-il-OOb  and 

RP85-5ft-017. 


a  unit-of-production  basis  through  its 
PGA.  In  connection  therewith.  El  Paso 
tendered  a  pro  forma  tariff  sheet  which 
provides  for  the  incorporation  of  the 
RFX  costs  into  the  defintion  of  costs  to 
be  recovered  through  the  PGA 
mechanism. 

El  Paso  requested  waiver  of  the 
Commission's  Regulations  and  its  FERC 
Gas  Tariff  to  permit  the  foregoing 
proposals  to  become  effective  on  the 
same  date  that  El  Paso's  GIC  filing  is 
approved. 

Copies  of  the  filing  were  served  upon 
El  Paso's  interstate  pipeline  system 
sales  customers  apd  interested  state 
regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  with  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street,  NE..  Washington.  DC 
20426.  in  accordance  with  S  385.214  and 
385.211  of  the  Commission's  Rules  and 
Regulations.  Ail  such  motions  or 
protests  should  be  filed  on  or  before 
June  16, 1988.  Protests  will  be 
considered  by  the  Commissi(Hi  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Loia  D.  Cashell, 
Acting  Secretary 

(FR  Doc.  8&-130B8  Filed  6-9-88:  8:45  am] 
■tuMB  CODE  nn-Q%-m 


[Docket  Na  RP88-182-0e0] 

Gaa  Research  Institute;  Annual 
Application 

lune  S,  1988. 

Take  notice  that  on  June  1, 1988,  the 
Gas  Research  Institute  (GRI)  filed  herein 
an  application  requesting  advance 
approval  of  its  1989-1993  Five- Year  R&D 
Plan  and  1989  R&D  Program,  and  the 
funding  of  its  R&D  activities  for  1989 
pursuant  to  the  Natural  Gas  Act  and  the 
Commission's  Regulations  thereunder, 
particularly  18  CFR  154.38(d)(5). 

GRI  st^niss  that  its  application 
demonstrates  compliance  with  the 
Commission's  Regidations,  the 
requirements  of  Opinion  No.  283,  * 

Opinion  and  Order  Amending  and ' 
Approving  Gas  Research  Institute's  1988 
Research  and  Development  Program  and 
Related  Five-Year  Plan  for  198^-1992, 
Docket  No.  RP87-71-000,  issued 
September  29, 1987.  and  the  ongoing 
provisions  of  a  Stipulation  and 


Agreement  reached  by  the  parties  to  the 
proceedings  in  Docket  No.  RM77-14  and 
approved  by  the  Commission  in  Opinion 
No.  11,  Opinion  and  Order  Approving 
the  Initial  Research  Development  and 
Demonstration  Program  of  Gas  Research 
Institute,  Docket  No.  RM77-14,  issued 
March  28, 197a  GRI  proposes  to  incur 
contract  obligations  in  1989  totaling 
approximately  $174,945,000.  GRI 
proposes  to  spend  in  1989  approximately 
$177,645,000  in  actual  cash  outlays  for 
the  portion  of  contract  obligations 
incurred  in  the  past  that  will  be  due  in 
1989.  and  the  portion  of  contract 
obligations  incurred  in  1989  that  will  be 
due  in  1989.  To  fund  its  program,  GRI's 
application  seeks  approval  for  the 
collection  of  $158,749,000  through 
jurisdictional  rates  and  charges  during 
the  twelve  (12)  months  ending  December 
31, 1989  to  support  GRI's  R&D  activities 
in  1989.  The  difference  is  proposed  to  be 
funded  from  a  mostly  jurisdictional  end- 
of-year  cash  balance  projected  to  be 
approximately  $21,110,000  as  of 
December  31, 1988.  Applicant  states  that 
its  application  was  filed  in  accordance 
with  the  provision  of  Order  No.  566 
which  requires  "RD&D  organizations"  to 
submit  annually,  a  five-year  program 
plan  at  least  180  days  prior  to  the 
commencement  of  the  five-year  period 
of  the  plan,  which  is  scheduled  to 
commence  on  January  1, 1988. 

GRI  states  that  the  proposed  unit  cost 
of  GRI's  1969  R&D  Program  is  1.51  cents 
per  Mcf  of  equivalent  the  same  unit  cost 
now  in  effect  and  proposes  that  current 
tariffs  pertaining  to  GRI  funding  be 
continued  in  effect  through  December 
31, 1989.  This  Annual  R&D  Funding  Unit 
is  proposed  to  be  applied  to  the  services 
included  in  GRI's  Program  Funding 
Services  in  1989  v«^ch  include 
jurisdictional,  direct  sale  and  intrastate 
volumes  of  GRI's  members  and  which 
are  estimated  to  be  10,516.4  Bcf. 

GRI  states  that  last  year  the 
Commission  in  Opinion  No.  283  directed 
GRI  to  fund  a  study  with  an  appropriate 
research  organization  that  would 
examine  GRI's  budget  and  program 
efforts,  and  to  submit  the  study  to  the 
Commis^on  as  part  of  its  application. 
GRI  contracted  with  the  Natiorwl 
Academy  of  Science  (NAS)  to  conduct 
the  study.  GRI  states  that  an  NAS  report 
can  be  expected  to  be  available  on  or 
about  July  22, 198a  GRI  states  it  intends  . 
to  promptly  submit  the  report  to  the 
Commission  and  to  make  it  available  to 
all  interested  persons,  including  the 
parties  to  this  proceeding. 

GRI's  filing  was  accompanied  by 
workpapers  providing  detail  about  its 
application.  These  workpapers  are 
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available  for  inspecticHi  in  the 
ConuBission's  Public  Reference  Branch. 

In  addition,  take  note  that 
procedurally,  the  FERC  staff  will 
conduct  an  analysis  of  GRI's  application 
and  prepare  a  Commission  Staff  Reftort 
which  will  be  served  on  all  parties  and 
filed  with  the  Commission  as  a  pubhc 
document  on  July  29, 1988.  Comments  on 
the  Staff  Report,  or  other  comments  by 
all  parties  except  GRL  should  be  filed 
with  the  Conunission  on  or  before 
August  15, 1988.  GRI's  reply  comments 
should  be  filed  on  or  before  August  30, 
1988.  It  should  be  noted  that  the 
Commission's  Regulations  fl8  CFR 
381.206)  provided  for  a  petition  seeking 
advance  Commission  approval  of  rate 
treatment  of  RO&D  expenditures  will  be 
determined  and  billed  according  to  the 
procedures  for  direct  billing  set  forth  in 
18  CFR  381.107. 

Any  person  desiring  to  intervene  to  be 
heard,  or  to  make  any  protest  with 
reference  to  said  application  should,  on 
or  before  June  27. 1M8,  file  with  the 
Federal  Energy  Regulatory  Commission. 
Washington,  DC  20428,  a  comment, 
protest  or  petitioiAo  intervene  in 
accordance  with  the  requirements  of  the 
Commisnon's  Roles  of  Practice  and 
Procedure  and  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  385Jtll  and 
385.214).  AH  comments  or  protests  filed 
with  the  Commissioa  will  be  considered 
by  it  in  detennining  the  appropriate 
action  to  be  taken,  but  will  not  serve  to 
make  the  protestants  parties  to  the 
proceedings.  Any  person  wishing  to 
become  a  party  to  this  {Hticeedi^  or  to 
participate  as  a  party  in  any  hearing 
which  might  be  held  herein,  other  than 
those  listed  in  the  Appendix  who  are 
automatically  entitled  to  participate, 
must  file  a  petition  to  intervene  in 
accordance  with  the  Coounissicm's 
Rules. 

LoisaCashaU. 
Acting  Seavtary. 
(PR  Doc  88-iaOBl  Filed  S-d-aS:  8:45  am) 

■USm  COOK  aPIT-M-M 

(Docket  Na  aPn-2IMN)0) 

HPC^eraHRf  Inc.  (Sucoeesor  to  HLH 
PetfoiMn  Cocp.)}  PelWoR  To  Reopen 

Issued  )une  S.  1988. 

Take  notice  that  on  May  3,  lOaa  HPC 
Operating,  faic.  (HPC)  filed  a  petition 
requesting  that  final  well  category 
detemiaatioiis  be  reopened  for  the 
Loois  Wem«  Sawmill  Ca  St  Regis  NoS. 
1  and  2  wells.  Based  on  applications 
filed  by  HPC's  predecessor  operator, 
HLH  Petroleum  Cmporation,  the  Texas 
Raikoad  Commissioo  (Texas) 
determined  that  these  wells,  located  in 


Panota  County,  Texas,  qualified  for  the 
Natural  Gas  Pohcy  Act  Of  1978  (NGPA) 
section  102(c)(1)(C)  status.  HPC  suspects 
that  die  ai^cationa  inadvertently 
contained  misstatements  of  material 
facts.  To  determine  if  its  suspicions  are 
true.  HPC  is  conducting  an  investigation. 
HPC  requests  the  Commission  to  reopen 
the  well  category  determinations  subject 
to  the  ontcome  of  its  investigation. 

Any  person  desiring  to  be  heard  or  to 
protest  this  petition  should  file  a  motion 
to  intervene  or  protest  in  accordance 
with  Rules  214  or  211  of  the 
Commission's  rules  of  practice  and 
procedure,  18  CFR  385.214  and  385.211 
(1987).  All  motions  to  intervene  or 
protests  should  be  submitted  to  the 
Federal  Energy  Regulatory  Conunission, 
825  North  Capitol  Street.  NE., 
Washington,  DC  20426,  not  later  than  30 
days  following  publication  of  this  notice 
in  the  Federal  Register.  AD  protests  will 
be  considered  by  the  Commission  but 
will  not  serve  to  make  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  must  file  a 
motion  to  intervene  in  accordance  with 
Rule  214.  Copies  of  the  petition  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Lob  D.  Cashefl, 
Acting  Secretary. 
[FR  Doc.  88-19082  Filed  6-&-B8;  8:45  am] 

StLUNQ  COOK  SriT-SMI 

[Docket  Na  TQ88-2-5-000] 

Midweetem  Qae  Transmieelon  Co; 
Rate  FWng  Pursuant  to  Tariff  Rate 
Adjustment  Proviaiona 

Iune7,1988. 

Take  notice  that  on  May  31. 1988 
Midwestern  Gas  Transmission 
Company  (Midwestern)  hereby  files  ten 
copies  of  the  following  revised  tariff 
sheets  to  Original  Volume  No.  1  of  its 
FERC  Gas  Tariff,  to  be  effective  July  1, 
1968: 

Thirty-Sbith  Revised  Sheet  Na  5 
Alternate  Thirty-Sixth  revised  Sheet 

Na5 
Second  Revised  Sheet  No.  20 
Sixth  Revised  Sheet  No.  21 

Midwestern  states  that  the  purpose  of 
the  filing  is  to  reflect  an  increaife  of  44.85 
cents  pw  dkt  •ppUGal>le  to  the  gas 
component  of  Kiidwestem's  sales  rates, 
a  decrease  of  $Z.1S  applicable  to  the 
CD-I  Di  demand  rate  and  an  adjustment 
of  7.42  cents  ^ipbcsble  to  the  CD-I  Di 
demaand  rete.  Kfidweatem  states  that 
Altenete  TUrty-Sixth  Revised  Sheet 
No.  5  reflects  a  surcharge  to  araortixe 
unrecovered  gas  coats,  which 
Midwestern  will  implement  ^ective 


July  1. 1968,  if  the  Commission  denies  its 
request  to  change  the  amortization 
period  required  by  S  154.310  of  the 
Commission  Regulations,  hifidwestem 
states  that  Revised  9ieets  No.  20  and  21 
reflect  minor  modifications  to  its  CD-I 
Rate  Schedule  concerning  operational 
coordination. 

Midwestern  states  that  copies  of  the 
filing  have  been  mailed  to  all  of  its 
juii^ctional  customers  and  affected 
state  regulatoiy  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NB..  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  June  14. 198a  Protests  will  be 
considered  by  the  Commission  in 
detennining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  patties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene; 
provided,  however,  that  any  person  who 
had  previously  filed  a  motion  to 
intervene  in  this  proceeding  is  not 
required  to  file  a  further  motion.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lob  D.  Csahell, 
Acting  Secretary. 

[FR  Doc  88-13153  Filed  6-0-B8: 8:45  am] 
BtLUNQ  ODBC  nn-eMi 


[Docket  Na  TA8a-2-29-00Sl 

MiaalaalppI  RIvf  Tranawilaaion  Corp.; 
Rata  ClianQa  FMnQ 

]uBe7,19B8L 

Take  Notice  that  on  May  27, 1988, 
Kfississippi  River  TYansmission 
Corporation  ("MRT')  tendered  for  filing 
the  following  tariff  sh^ts  to  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1: 


Twilt 


Substitute  CiyhU> 
No.  4A. 


42. 
SubaWula  Sixth 
50. 


Sn0OT 

St«Ml^4a 
ShB0t  Mo. 


Proposod 
ENmKwDi 


Date 


Mm.  1.  1968. 
Jan.  1.  1988. 


MRT  states  dut  the  purpose  of  the 
filing  is  to  comply  with  the  conditions 
set  forth  in  the  Commission's  May  19, 
1988  order  whkdi  required  MRT  to  file 
revised  tariff  sheets  to  reflect  any 


changes  in  the  take-or-pay  amooats 
incurred  firom  United  Gas  Pipe  Line 
Company  ("United")  and  to  dominate 
the  references  to  &e  D-l  aUocatioa 
methoddogy  from  its  tariff. 

l/Sil  claims  that  the  overall  impact  of 
the  take-or-pay  charges  contained 
therein  on  MRTs  jurisdictional 
customers  is  an  annual  decrease  of  $3.6 
million  in  costs  fi'om  that  contained  in 
MRTs  March  30, 1988  filing  m  this 
docket.  The  annual  fixed  take-or-pay 
charges  that  N0tT  witt  incur  from  United 
have  declined  fitun  $12.3  million  to  $7.8 
miltion. 

MRT  requests  waiver  of  any 
provisions  of  its  FERC  Gas  Tariff  and 
any  Rules  or  Regdatioas  of  the 
Commission,  including  the  notice 
requirements  of  §  154.22,  which  may  be 
required  to  assure  that  the  filed  tar^ 
sheets  become  effective  as  prt^sed. 

MRT  states  Aat  copies  of  its  filing 
have  been  served  an  aQ  jurisdictioiial 
customers  and  interested  state 
commissions.  Any  person  desiring  to  be 
heard  or  to  protest  said  filing  should  file 
a  motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commissifm. 
825  North  Capitol  Street.  NE.. 
Washington,  DC  20I26,  in  acccudance 
with  §S  385.211  and  385.214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211, 385.214).  All 
such  motiena  or  protests  shoeld  be  filed 
on  or  before  June  27, 1988.  Protests  will 
be  considered  by  the  CosBauasioa  in 
determining  the  appropriate  action  to  be 
taken,  but  wiU  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Ck>pies 
of  this  filing  are  an  file  with  the 
Conunission  and  are  available  for  public 
inspection. 
Lobrnshsll. 
Acting  Secretary. 

[FR  Doc  8a-13t54  Filed  6-»-88;  8:45  am) 
StLUNO  cooc  ifiv-si-a 


[Docket  No,  TCW8-2-16-000} 

National  Fuel  Gaa  Supply  Corp.; 
Propoaad  Cfnngaa  In  FERC  Gas  Tariff 

)une7, 198& 

Take  notice  tiiat  National  Fuel  Gas 
Supply  C(»poration  ("National")  on  May 
31, 1968,  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1,  six  copies  of  the  following  tariff 
sheet: 
Fourteenth  Revised  Sheet  No.  4. 

National  states  Uuit  the  purpose  of  the 
filing  is  to  reflect  the  PGA  rale  dianges 
in  comptiuiee  with  Ovder  Nos.  483  uid 
483-A. 


National  states  that  Fourteenth 

Revised  Sheet  No.  4  reflects  an  overall 
decrease  of  1.74  cents  per  Dth.  The 
change  results  from  a  decrease  in 
current  purchased  gas  costs  only. 

The  proposed  effective  date  of  the 
tariff  sheet  is  July  1, 1988. 

National  states  that  copies  of  this 
filing  were  served  upon  the  Company's 
jurisdictional  customers  and.  the 
regulatory  commissions  of  the  States  of 
New  York,  Ohio,  Pennsyhrania, 
Delaware,  and  New  Jersey. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capital  Street  NEh  Washington, 
DC  20426,  in  accordance  with  Rule  214 
of  the  Commission's  Procedural  Rules 
(18  CFR  385.214;.  Alt  such  petitions  or 
protests  should  be  filed  on  or  before 
Jime  14. 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  Ae  appropriate  action  to  be 
taken  but  mil  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  aotlan  to  intervene.  Copies 
of  this  filing  arc  on  file  with  the 
Cotmnisakin  and  are  available  for  public 
inspection. 
Lois  D.  GaahoU. 
Aetmg  Secretary. 

[FR  Doc  8»-13156  FiM  a-»-8ac  8345  am) 
MLLiaai 


[Docket  Na  RP88-17S-000] 


Any  person  desiring  to  be  heard  or  to 
protest  said  filing  skodd  fik  a  motkm  to 
intervene  or  a  protest  wi^  die  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,  Washington. 
DC,  20426,  in  accordance  with  the 
Commission's  Rules  of  Practice  ft 
Procedure  (18  CFR  385.211.  385.214).  AD 
such  motions  or  protests  should  be  filed 
on  or  before  June  13, 1988.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene. 

Copies  of  this  filing  are  on  file  with 
the  Commission  and  are  avaikble  for 
public  mspection. 
LobO-Cashell, 
Acting  Secretary. 

[FR  Doc.  8&-13093  Filed  6-9-88;  8:45  am] 
ivrO'ei-* 


Qa»  Col;  DMakm  of 
Eiiroa  Corpi;  Motlco  of  FHIno 

June  &  1988, 

Take  Notice  that  on  May  27, 1988, 
Northern  Natural  Gas  Company, 
Division  of  Enron  Corp.  (Nprthem). 
tendered  for  filing  to  become  a  part  of 
Northern  Natural  Gas  Company's 
(Nordiem)  P£RjC.  Gas  Tariff.  Third 
Revised  Volume  No.  1, 
First  Revised  Sheet  Na  52»2 
Fust  Revised  Sheet  No.  52g.3 

Section  3  of  Northern's  Firm  Deferred 
Delivery  Rate  Scfaedble  (FDD-1) 
provides  that  Nortfaem  shall  annually 
evaluate  its  estimated  capabflity  to 
provide  suck  service  and  reflect  miy 
changes  in  fte  aasoont  and  lengtfi  oi 
such  service  by  filing  such  changes  with 
-  the  CommissiaB.  Netthern  has  evaluated 
its  abi^  to  provide  service  hereunder 
for  the  1988/19  haatieg  season  and. 
accordinglf .  fibs  the  above  tariff  sheet 
to  reduce  d»e  vofaaaetric  levd  of  service 
available  under  Rate  Schednls  FDD-1 
during  the  coming  eytie  year. 


[Docket  No.  NPt»-1S3-«00} 

Northam  Kahval  Gaa  Co.,  DMaion  of 
EhrooCofp.;FBbi9 

Iune7.ise& 

Take  notice  tfmt  on  May  31, 1968, 
NorOiem  Natural  Gas  Corapeny. 
Division  of  Enron  Corp.  (Nortiiem), 
tendered  for  filing  to  be<»me  a  part  of 
Nor&em  Nataral  Gas  Company's 
(Northern)  FfJUl  Gas  Tariff,  Original 
VolmBeNo.2. 

First  Revised  Sheet  No.  527 

Northon  states  that  this  taiiS  sheet 
was  filed  to  incorporate  within  Rate 
Schedule  T-11  a  Sept  1, 1087 
Amendment  to  Agreement  executed  by 
North  Central  Public  Service  Company, 
a  Divisian  of  Iowa  Public  Service 
Company  (North  Central)  and  Nordiem 
which  revtead  the  method  used  to 
calculate  the  minimum  annual  bilL 
Northern  proposes  to  reduce  the 
mtnimiim  anDual  bUl  obligation  of  North 
Central  by  the  equivalent  volume  of 
natural  gas  purchased  on  an  , 

interroptible  basis  at  Janesvilh, 
Wisconsin  by  North  Central  under  its 
CD-I  Service  Agreement 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NB.,  Washington, 
DC  20426.  fin  accordance  with  l!» 
CommissioR's  Rules  of  I¥actice  ft 
Procedura  (18  CFR  365.211,  386.214).  All 
such  notions  or  protesto  sfaorid  be  filed 
on  or  b^ore  Jane  14, 1966.  Protests  wiU 
be  considered  by  fte  Commissian  in 
determining  the  appropriste  action  to  be 


21904 


taken,  but  will  not  serve  to  make 
Protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene. 

Copies  of  this  filing  are  on  file  with 
the  Commission  and  are  available  fot^ 
public  inspection. 

Loia  D.  Caahell.  | 

Acting  Secretary. 

(FR  Doc.  88-13156  Filed  &-9-88;  8:45  am] 

MLUMa  CQOC  tZIT-OI-M 

■ \ 

[Docktt  Na  TQe«-2-5»-0001  { 

NorttMm  Natural  Gas  Co,  Mvision  of 
Enron  Corp^  Proposed  Changes  in 
FERC  Gas  Tariff 

June  6, 1968. 

Take  notice  that  Northern  Natural 
Gas  Company,  Division  of  Enron  Corp. 
rNorthem),  on  May  31. 1988,  tendered 
for  filing  changes  in  its  F£.R.C.  Gas 
Tariff,  Third  Revised  Volume  No.  1 
(Voluane  No.  1  Tariff)  and  Original 
Volume  No.  2  {Volume  No.  2  Tariff). 

Northern  states  that  it  is  filing  the 
revised  tariff  sheets  to  adjust  its  Base 
Average  Gas  Purchase  Cost  in 
accordance  with  the  Quarterly  PGA 
filing  requirements  codified  by  the 
Commission's  Order  Nos.  483  and  483- 
A.  The  instant  filing  reflects  a  Base 
Average  Gas  Purchase  Cost  of  $1.5980  to 
be  effective  July  1. 1988  through 
September  30. 1988.  Northern  further 
states  that  it  intends  to  use  its  flexibile 
PGA.  as  necessary,  to  reflect  actual 
market  conditions  throughout  this  time 
period. 

Copies  of  the  filing  were  served  upon 
the  company's  jurisdictional  sales 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825  . 
North  Capitol  Street.  NE.,  Washington, 
OC  20428.  in  accordance  with  i  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
June  13. 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filmg  are  on  file  with  the 
Commission  and  are  available  for  public 
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inspection  in  the  Public  Reference 

Room. 

LoisD.CariwU. 

Acting  Secretary. 

[FR  Doc  88-13094  Filed  6-9-88;  8:45  am] 

MLUNQ  CODE  t717-01-ll 

[Oocfcet  Na  RP«»>181-000] 

Sea  Robin  PipeHne  Co.;  Proposed 
Changes  in  FERC  Gas  Tariff 

June  7, 1968. 

Take  notice  that  Sea  Robin  Pipeline 
Company  {Sea  Robin),  on  May  31, 1988, 
tendered  for  filing  proposed  rate 
changes  to  its  FERC  Gas  Tarriff, 
Original  Volume  Nos.  1  and  2.  The 
proposed  rate  changes  are  based  on  the 
twelve-month  period  ending  February 
29, 1988,  as  adjusted,  for  changes  which 
are  known  and  measurable  through 
November  30, 1988.  Overall  revenues 
under  the  proposed  tariff  sheets  are 
projected  to  be  approximately  $7,863,515 
less  than  the  revenues  which  would  be 
generated  on  the  same  volumes  at  the 
rates  currently  in  effect.  Sea  Robin 
requests  an  effective  date  of  July  1, 1988. 

Sea  Robin  states  that  the  costs 
imderlying  the  proposed  rates  have  been 
classified  and  allocated  and  rates  have 
been  designed  in  accordance  with 
modified  fixed-variable  principles.  The 
transportation  volumes  included  in  the 
rate  derivation  reflect  representative 
volume  levels  for  Part  284 
transportation.  If  further  states  that 
revenues  attributable  to  transportation 
for  Gulf  Oil  Corporation  under  Rate 
Schedule  X-5  have  been  credited  to  the 
cost  of  service  at  the  contract  rate  as  in 
prior  rate  cases,  pursuant  to  the 
Commission's  Remand  Order  dated 
September  25. 1987  in  Docket  No.  RP80- 
55-011  et  al,  which  reversed  and 
remanded  Opinion  Nos.  227-A  and 
227-B. 

Sea  Robin  j)roposes  to  utilize  the 
current  filing  as  its  compliance  with  the 
requirements  of  S  154.303(e)  of  the 
Commission's  regulations. 

Copies  of  the  filing  have  been  served 
upon  Sea  Robin's  jurisdictional  - 
customers  and  the  Public  Service 
Commission  of  the  State  of  Louisiana. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington 
DC  20428,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  June  14. 
1988.  Protests  will  be  considered  by  the 
Commission  in  determining  the 


appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Caahell. 
Acting  Secretary. 
(FR  Doc.  88-13157  Filed  6-«-88;  8:45  am] 

MLUNQ  CODE  STir-OI-M 


[Docket  Hos.  TO8S-2-9-000  and  TIIMS-1-9- 
000] 

Tennessee  Gas  Pipeline  Co.;  Rate 
Change  Under  Tariff  Rate  Adjustment 
Provisions 

June  6, 1988. 

Take  notice  that  on  May  27, 1988, 
Tennessee  Gas  Pipeline  Company 
(Tennessee)  tendered  for  filmg  the 
following  tariff  sheets  to  its  FERC  Gas 
Tariff  to  be  effective  July  1. 1988: 

Original  Volume  No.  2 

Item  A: 
Eighth  Revised  Sheet  No.  5 
Seventh  Revised  Sheet  No.  6 

Second  Revised  Volume  No,  1 

ItemB: 
Seventh  Revised  Sheet  No.  20 
Fourth  Revised  Sheet  No.  20A 
Seventh  Revised  Sheet  No.  21 

Item  C: 
Second  Revised  Sheet  Nos.  31  through 
38 

Tennessee  states  that  the  purpose  of 
the  revisions  listed  under  items  A  and  B 
is  to  reflect  a  Purehased  Gas 
Adjustment  to  its  rates  consisting  of  a 
Current  Adjustment  to  Gas  Rates  of 
10.83  cents  and  a  Current  Adjustment  to 
Demand  Rates  of  4  cents.  Hie  filing  also 
reflects  the  removal  from  Gas  and 
Demand  Rates  of  Surcharged  to 
Amortize  Unrecovered  Gas  Costs 
previously  implemented  in  its  January 
PGA. 

Tennessee  states  that  the  purpose  of 
the  revisions  listed  under  Item  C  is  to 
reflect  direct -billing  of  production 
related  costs  incurred  by  Tennessee 
pursuant  to  Order  No.  94  and  Order  No. 
473. 

Tennessee  states  that  copies -of  the 
filing  have  been  mailed  to  all  of  its 
customers  and  affected  state  regulatory 
commisssions.  Any  persons  desiriiig  to 
be  heard  or  to  protest  said  filing  should 
file  a  motion  to  intervene  or  protest  with 
the  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street. 
Washington  DC  20428,  in  accordance 
with  Rules  208  and  214  of  the 


/  yq<rJ»>>J!ikJaaLtJ^  /  nb^wl 


ComiaiirtBB's  Ealcs  off  hactBoe  sad 
Proctdaia.  AH  wmk  mrtAnm  or  proteato 
shoald  be  fifed  OB  or  be&we  )ne  13. 
198&  ftoteslnrtnbe  i  iiiihiiil  by  Ae 
CoDHoiaskm  i»  dalBariBiag  te 
appropriate  acttsit  to  be  tdieak  bet  «^ 
not  setve  to  OMke  prateakaMls  pasties  to 
the  procewdiag  Aiqr  posen  uriabiag  to 
become  a  party  Buist  file  a  notMnto 
intervene;  pcowided.  kowieves.  tbak  any 
person  wbo  had  pnrvioealy  filed  a 
motion  to  interveac  in  this  proceediag  is 
not  reqaiied  to  file  a  further  laotioo. 
Copies  of  Ala  filing  are  oa  file  witk  the 
CommiseioB  and  are  availaUe  foe  public 
inspectioQ. 
LohP.rMban, 
Secntmiy.  / 

[Ht  Doc.  fliB-1308S  Filed  »-»-Mt  8(45  aii4 

BILLMB  COOK  •71T^M-« 


[Docket  Ma  TIMS-1-29-0001 

Traneeonfinental  Gas  Pipe  Line  Corp.; 
Propoeetf  Ctianges  fn  FERC  Gas  Tariff 

June  6, 198& 

Take  notice  that  Transcontinental  Gas 
Pipe  Line  Corporati(»i  (Ttansco) 
tendered  for  filing  on  May  27, 1988 
certain  revised  tariff  sheets.  Transco 
states  that  the  revised  tariff  sheets 
reflect  a  storage  "tracking"  increase 
effective  January  1, 1M8  and  storage 
"tracking"  decreases  effective  February 
1,  ins  and  A|Mil  22. 1968  in  accordance 
witk  SectioBS  26  of  Transco's  General 
Terms  and  Conditions.  Section  26 
provides  Cdp,  among  ottier  Mngs, 
changes  in  rates  for  atoiafe  serviee 
rendered  under  T^ansco's  Rate  Schedule 
S-2  to  reflect  chapgcs  in  cberges  by 
Texas  Baatem  TkansasiDsiow 
Corpoi^ioB  (Telco)  anderTetco's  Rate 
SdieduIeX-2S. 

Traasoe  state*  ttiat  as  a  resakt  of 
Commission  Otdor  Accqiting 
Cenqdiance  RlaiB.  sabfect  to  Conditions 
dated  Oea  31. 3987  in  Docket  No.  RP85- 
177.  et  al.  Telco  incfeased  its  rates 
applicalde  to  ]t-2B  aernce  wifli  em 
eSecthre  date  of  lanaaijr  1. 1988.  On 
Febraaiy  a  1968.  dK  GnaaBiasiaD 
clarified  ita  Deceadwr  31. 1987  ORler  in 
the  Docket  Na  RP8S-177,  et  al. 
proceedings  and  aevered  mid  a^iproved 
only  thoee  puttiuus  of  the  IV8S-177  rate 
sctdement  pertakiing  to  existing 
services. 

Fartfaei;  Traaaoo  states  tbat  on  Feb. 
19, 1988.  TetoofflediD  ooaiplttance  with 
the  CoanaiaBioa's  F^  611966  order 
which  filing  ptoskied  Cot;  among  other 
t^**^B*'  *  rats  dscTBaee  eflwztise 
February  1. 198B  rebrted  to  Texas 
Eastern's  X-Si  tale  sdiedale. 
SubsequenHy.  on  kiarcfc  24. 1988  TMco 
Piied  revised  tarffi  sheets  in  Dodcet  No. 


KFBB-81  wMcb  leAectad  a  tcdfocatkin 
of  costs  aa  past  of  die  iBplemartation  of 

its  transportation  service  panasat  to 
Subpart  B  of  Part  284  of  tbe 
Comatissioa's  Regilatiens.  This 
reallocation  of  costs  resulted  in  a 
decrease  in  charges  applicable  to 
service  under  Tetco's  X-28  rate 
schedule.  Theee  letes  were  abcepted. 
subiect  to  refund,  by  Commission  order 
deted  April  22. 1968  lb  be  effective  on 
SBCii  date. 

Transco  states  that  it  included  in  the 
instant  filing  Second  Substitute 
AlterMteFflt]r#inl  Revised  Sbcet  No.  • 
12  to  be  effective  M^F  1. 1968.  The 
purpose  of  Ihii  sheet  is  to  kicorporate 
the  afbrcnentioaed  S-2  rate  change 
effeetise  April  22, 19B8  widi  rate 
changes  residting  from  Transco^* 
compliance  filing  of  April  29, 1988  in 
Docket  No.  RP8»-e8  wbick  rate  changes 
are  proposed  to  be  effective  May  1. 1968. 
Transco  calculates  the  net  inoeese  in 
chaigee  to  be  appraadaiately  S2284XX> 
annuaUy  from  the  rates  iackded  in 
Transoo's  cuitatW  effective  rates. 

Transoe  states  mat  copies  of  the  filing 
are  being  aaailed  to  each  of  its 
custonoers  and  interested  State 
CoBunission's. 

Any  person  dearing  to  be  heard  or  to 
protest  said  filing  ahoidd  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington, 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  file  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
S  385.211  and  38S.214].  AS  soch  motions 
or  protests  should  be  filed  on  or  before 
June  13, 1988.  Protests  will  be 
considered  by  nie  Commission  in 
determining  tite  appropriate  action  to  be 
taken,  bat  wiS  not  serve  to  make 
protestants  partie*  to  fiie  proceeding. 
Any  person  wishing  to  became  a  party 
must  file  a  motion  to  intervene.  Copiies 
of  this  ftfing  are  on  fife  with  tbe  ~ 
Coranission  and  are  arailat^  for  public 
mspection. 
Lois  D.  CashfllL 
Acting  Secretary. 

[FR  Doc  88- 13096  Filed  S-4-88(  ft45  am] 
SHjjaa  ccee  en-ava 


(Docket  Na  RP86-186-806} 

TrunklifwGM  Coi;  Propoaed  Changes 
inFEilCQMTarW 

lune  7. 1988. 

Take  notice  dutlrinUine  Ges 
Compaagr  (Thaddine)  on  May  31. 1986 
teadeied  far  fihig  revised  tviff  sheets 
which  reflect  an  increase  in  rates. 
Trunkline  requests  an  effective  date  of 
Ji]^  1. 1988. 


TkaahliM  states  diat  the  filed  tariff 
sheets  jiapfaiaeitt  a  geaera)  rate  inoeese 
of  IBS  niffioa  aanaalfy.  Thi^dine  states 
that  die  priaary  reason  for  the  ^ng  of 
theee  revised  tariff  sheets  is  to  at^ast  its 
rates  for  safes  and  tranaportation 
services  to  brhig  the  revenues  to  be 
derived  herefrom  into  line  with  total 
costs.  TVunkhne  noted  diat  in  traditional 
cost  areaa,  sMnageraenC  effideacjr  and 
cost  coBttd  have  reduced  operating 
expenses  from  prior  periods. 

Tmnkhae  ststes  diet  the 
acconqianying  Statement  of  Natue. 
Reason  and  Basis  ior  the  Proposed 
Change  in  Rates  accompanying  its  filing 
outlines  the  venous  factors  which  have 
given  riae  to  the  rate  ad^tments  for 
safes  services  and  transportatioo 
services  to  which  this  Section  4  filing 
applies. 

Trunkhoe  stated  that  the  filing  reflects 
representative  projected  throughput 
vokuae  fevels  for  all  currently  effective 
sales  and  transportation  services. 

Copies  of  t^B  notice  and  enclosares 
are  being  served  on  all  jurisdictioBal 
customers  and  applicable  state 
regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Fedoal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Coamission's  Rufes  of 
Practice  and  Procedure  (18  CFR  385^1. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  June  14. 
1988.  Protests  wiB  be  considered  by  die 
Comndssixm  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
die  proceeding.  Any  person  wishing  to 
become  a  party  must  fife  a  motion  to 
intervene.  Copies  of  fills  filing  are  on  fife 
with  tbe  Commission  and  are  available 
for  puUtc  inspection. 
Lob  D.  Caahell, 
Acting  Secretary. 

[PR  Doc.  88-13158  Filed  6-0-88;  8:45  am] 
saisM  cow  •riT-st-a 


[Doctot  No.  TA88-1-49-001  snd  TA89-3- 
4»-00*l 

Winston  BMfci  imaratoU  Pipeline  C*,; 
ThrIK  Chang* 


lune  7. 

Take  notice  diet  on  May  27, 1986, 
VI^Diston  Bashi  faiterstate  Pipeline 
Company  (WiRiBtOD  Basin),  Suite  280, 
301  East  Rosser  Avmue,  Bismarck, 
North  Dakota  58501.  teadered  for  filing 
as  part  of  its  FERC  Gss  Tariff,  tariff 
sheets  to  be  effective  as  proposed. 


21M6 
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Williston  Basin  states  that  in  an  effort 
to  clear  up  the  pending  deferred  account 
issues  raised  by  the  Conunission  in  its 
April  29. 1968  order  in  Docket  No.  TA88- 
3-49-OOa  prior  to  its  submitting  its  next 
regularly  scheduled  PGA  filing  to  reflect 
deferred  account  calctilations,  it  is  filing 
a  compliance  filing  in  Docket  Nos. 
TA88-1-49-001  and  TA88-3-49-002. 
Williston  Basin  further  states  that  the 
filing  also  includes  revisions  to  rates 
originally  filed  in  Docket  Nos.  TA8&-2- 
49-OOa  RP87-115-00a  TQ88-1-49-000 
and  TA88^«-49-000  to  carry  forward  the 
revised  gas  costs  developed  in  thie 
compliance  filing.  Additionally,      j 
Williston  Basin  also  submitted      | 
Substitute  Fifth  Revised  Sheet  No.  H  in 
Docket  No.  RP87-92-000  to  reflect  the 
Commission's  Order  No.  472-C  issued  in 
Docket  Nos.  RM87-3-019.  et  al. 

Williston  Basin  states  that  with  regard 
to  the  revised  gas  cost  calculations 
submitted  in  Docket  No.  TA88-1-49-001, 
the  effect  is  to  decrease  the  Company's 
First  Revised  Volume  No.  V  sales  rates 
by  14.018  cents  per  Dkt  and  to  decrease 
the  Original  Volimie  No.  2  Rate 
Schedide  X-1  rate  by  21.784  cents  per 
Dkt  as  compared  to  the  October  13, 1987 
compliance  rates  effective  September 

28. 1987  in  Docket  No.  TA87-4-49.  It 
states  diat  rate  decreases  relative  to  the 
original  September  30, 1987  filing  in 
Docket  No.  TA8a-l-49  are  14.756  cents 
and  11.226  cents  per  Dkt  respectively. 

Williston  Basin  states  that  with  regard 
to  the  revised  gas  cost  calculations 
submitted  in  Docket  No.  TA88-3-49-002, 
the  effect  of  these  tariff  sheets  is  to 
increase  the  Company's  First  Revised 
Volume  No.  1  sales  Rate  Schedules  G-1 
and  SGS-1  relative  to  the  original  March 

31. 1988  filing  in  Docket  No.  TA88-3-4g 
by  28.696  cents.  It  states  that  First 
Revised  Volume  No.  1  Rate  Schedide  E- 
1  and  Original  Volume  No.  2  Rate 
Schedule  X-1  are  unchanged  from  the 
original  March  31, 1988  fiUng  in  Docket 
No.  TA88-3-49. 

Any  persons  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20428,  In  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  to  die  proceeding  must 
file  a  motion  to  intervene.  Copies  of  the 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 


All  such  motions  to  intervene  «■  protests 

are  due  on  or  before  Jime  27. 1988. 

LoisD.CaalMU. 

Acting  Secretary. 

[PR  Doc  86-13150  Piled  6-9-88;  8:45  am] 

HUMS  coot  t717-01-M 

[Dockst  Na  TAOT  i  49  0001 

WilHston  BMfci  Interstate  Pipeline  Co; 
Purchased  Qas  Cost  Adjustment  Filing 

lune  7, 1988. 

Take  notice  diat  on  May  31, 1968, 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  Suite  200, 
304  East  Rosser  Avenue,  North  Dakota 
58501,  tendered  for  filing  as  part  of  its 
FERC  Gas  Traiff  die  following  tariff 
sheets: 
First  Revised  Volume  No.  1 

Eleventh  Revised  Sheet  No.  10 
Oiigincd  Volume  No.  2 

fhirteentii  Revised  Sheet  No.  10 

Williston  Basin  states  that  it  also 
filed,  pending  the  resolution  of  Williston 
Basin's  Request  for  Rehearing  filed  May 
27, 1987  in  Docket  No.  TA88-3-49-000, 
the  following  alternate  tariff  sheet  as 
part  of  its  FERC  Gas  Tariff  to  reflect  die 
proposed  twelve  month  surcharge 
amortization  originally  requested  in 
Docket  No.  TA88-3-49.  filed  March  31. 
1988: 

First  Revised  Volume  No.  1 
Alternate  Eleventh  Revised  Sheet  No. 
10 

The  Company  requests  an  effective 
date  for  the  tariff  sheets  of  August  1, 
198& 

Williston  Basin  states  that  Eleventh 
Revised  Sheet  No.  10  and  Alternate 
Eleventh  Revised  Sheet  No.  10  (First 
Revised  Volume  No.  1)  reflect  an 
increase  in  the  Cumulative  Gas  Cost 
Adjustment  for  Rate  Schedules  G-1. 
SGS-1  and  E-1  of  6.137  cents  per  Dkt  as 
compared  to  the  Cumulative  Gas  Cost 
Adjustment  contained  in  the  Company's 
May  2, 1988  quarterly  PGA  filing  in 
Docket  No.  TQ88-1-49-000.  These 
changes  reflect  a  ciunulative  gas  cost 
adjustment  fi'om  the  average  base  cost 
of  purchased  gas  of  a  negative  44.772 
cents  per  Dkt  as  supported  in  the 
Schedule  D-l  workpapers. 

Williston  Basin  states  that  it  filed 
ThirteenUi  Revised  Sheet  No.  10 
(Original  Volume  No.  2)  reflecting  a 
6.137  cent  per  Dkt  increase  in  the 
cumulative  gas  cost  adjustment  for  Rate 
Schedule  X-1  from  the  Cumulative  Gas 
Cost  Adjustment  contained  In  the 
Company's  May  2, 1988  quarterly  PGA 
filing  in  Docket  No.  TQ88-1-49-000. 

Pursuant  to  the  Commission's 
Regulations  and  the  terms  of  Williston 


Basin's  Purchased  Gas  Adjustment 
Provision,  the  gas  purchases  reflected  in 
this  filing  have  been  priced  at  the  rates 
to  be  paid  during  the  PGA  effective 
period.  Th^e  amounts  are  subject  to 
future  revision  upon  resolution  df 
pending  Utigadon  an/or  other  disputes. 
Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington, 
DC  20428.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  part  to  the  proceeding  must 
file  a  motion  to  intervene.  Copies  of  the 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
All  motions  to  intervene  or  protests  are 
due  on  or  before  June  27, 1988. 
LoteD.Casiieil, 
Acting  Secretary. 

[FR  Doc.  88-13007  Filed  &-e-88;  8:45  am] 
SNJJNQ  coos  STir-OI-W 


Office  of  Coneervation  and 
Renewat>le  Energy. 

Development  of  Advanced  Procese 
Tectmologiee  for  ttM  Steel  Industry 

AOCNCV:  Department  of  Energy. 
-  action:  Notice  of  program  interest. 


t.  The  Department  of  Energy 
pOE),  Office  of  Industrial  Programs,  is 
interested  in  receiving  unsolicited 
proposals  for  research  and  development 
of  innovative  process  technologies  for 
the  steel  industry.  Laboratory  or  bench- 
scale  research,  which  has  the  potential 
for  continuing  through  pilot-scale 
developement,  is  desired.  Any  resulting 
awards  will  be  made  under  the  Steel 
Initiative  Program,  the  goal  of  which  is 
the  development  of  new  technologies 
that  increase  significantiy  the  energy 
efficiency  and  overall  productivity  of 
processes  that  produce  steel. 
Technologies  of  interest  are  those  which 
improve  the  competitiveness  of  the  U.S. 
steel  industry  through  reduction, 
elimination,  or  replacement  of  entire 
unit  operations.  Incremental 
improvements  to  existing  operations  are 
neither  sought  nor  encouraged. 
Unsolicited  proposals  will  be  evaluated 
for  technical  merit  the  concept's 
applicability  to  the  U.S.  domestic  steel 
industry,  industry's  commitment  to  the 
project  as  evidenced  by  the  cost  sharing 


proposed  (amount,  type,  and  source),  the 
appropriateness  of  the  proposed  project 
structure  as  shown  in  the  Statement  of 
Work  and  the  management  plan,  and  the 
research  capabilities  and  qualifications 
of  the  proposer(8).  DOE  wUl  select  only 
proposals  which  are  meritorious,  based 
on  the  above  evaluation,  and  which 
represent  a  unique  or  innovative  idea, 
method,  or  approach. 

This  .notice  does  not  commit  the 
Govenunent  to  make  an  award.  A 
decision  to  award  will  be  determined 
through  evaluation  of  proposals 
received  and  the  availability  of  funds. 

Industrial  concerns  or  partnerships, 
including  partnerships  between  industry 
and  National  Laboratories,  universities, 
and  non-profit  organizations,  are 
encouraged  to  submit  unsolicited 
proposals. 

Piroposals  must  contain  the  following 
information:  (1)  A  description  of  the 
proposed  research;  (2)  a  critical  review 
of  existing  and  emerging  technologies  on 
a  worldwide  basis  that  are  or  could  be 
competitive  with  the  proposed 
.technoloigy,  which  concludes  that  the 
proposed  resea^h  is  timely,  does  not 
duplicate  work  being  pursued 
elsewhere,  and  is  significanUy  more 
.competitive  (in  terms  of  potential 
prodiict  value  improvement)  than 
■existing  or  emei:ging  technology:  (3)  an 
economic  evaluation  indicating  the 
potential  for  at  least  a  10%  improvement 
in  product  value  due  to  a  reduction  in 
raanufaeturing  costs  and  improvement 
in  product  characteristics,  and  an 
estimate  of  economic  benefit  to  the 
overall  U.S.  steel  industry;  (4)  an 
estimate  of  the  potential  energy  savings 
attributable  to  the  implementation  of  the 
proposed  technology;  (5)  a  Management 
Plan  including  a  Statement  of  Work, 
project  schedule,  work  breakdown 
structure,  task  assignments,  spending 
plan,  milestones,  and  decision  points;  (6) 
industry  cost-sharing  commitments,  by 
Phase,  and  a  description  of  the  form  of 


cost-sharing  (cash,  in-kind,  etc.);  Steel 
Initiative  legislation  requires  that  total 
cost-sharing  must  be  al  least  30  percent 
of  the  filnding  provided  by  DOE;  (7)  an 
estimate  of  the  total  R&D  costs  required 
to  reach  the  stage  of  technology 
development  at  which  Government 
funding  will  bo  longer  be  required, 
including  a  breakdown  by  type  of  cost 
and  by  task  for  the  required  federal 
funds  and  total  manpower  breakdown 
by  task;  (8)  evidence  and  a  schedule 
showing  that  the  proposed  technology 
has  the  potential  for  commercialization 
within  ten  years:  and  (9)  the 
qualifications  and  capabilities  of  the 
proposing  organization(8)  and 
individuals  responsible  for  performing 
the  work.  Additional  information  may 
be  subsequenUy  requested  by  DOE 
during  review  of  submitted  proposals. 
Standard  Form  (SF)  424  and  DOE  Form 
1600.5,  "Assiirance  of  Compliance", 
must  be  executed  prior  to  any  award. 
ADDRESS:  Each  unsolicited  proposal 
submitted  must  be  physically  separate 
bom.  any  other  proposals  submitted. 
Five  (5)  copies  of  each  proposal, 
including  die  signed  original,  should  be 
submitted  to:  U.S.  Department  of  Energy. 
Office  of  Industrial  Programs,  CE-142, 
Room  5P-034, 1000  Independence 
Avenue  SW.,  Washington,  DC  20585. 
Attn:  Mr.  W.E.  Bckhart,  Program 
Manager. 

Questions  relating  to  this  NPI  should 
be  directed  to  the  above  address  or  to 
Mr.  Eckhart  at  (202)  586-866&  Proposers 
should  become  familiar  with  the  Steel 
Initiative  Management  Plan,  which  may 
be  obtained  bora  Mr.  Eckhart. 

DOE  reserves  the  right  to  support  or 
not  support  any  or  all  proposals.  DOE 
assumes  no  responsibility  for  any  costs 
associated  with  proposal  preparation. 
Detailed  information  concerning 
assistance  poUcy  and  procedures  is 
contained  in  the  Department  of  Energy 
Assistance  Regulations,  10  CFR  Part  600. 
copies  of  whiim  are  available  from  the 


Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 
Washington,  DC  20402.      . 

DATCS:  Hiis  notice  is  effective  until  May 
1, 1989.  DOE  will  evaluate  die 
unsolicited  proposals  submitted  in 
response  to  this  notice  prior  to  this  date, 
and  may.extend  the  effective  period 
depending  on  the  results  of  those 
evaluations. 

Issued  at  Washington.  DC  on  May  23. 1988. 
Donna  R.  Fltzpatridi, 
Assistant  Secretary.  Coneervation  dttd 
Renewable  Energy. 

[FR  Doc.  88-13140  Filed  8-0-88: 8:45  am) 
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Office  of  I4eerings  and  Appeals 

Cases  Filed  During  Weeic  of  April  22 
Through  Apr«  29, 1986 

During  the  Week  of  April  22  through 
April  29, 1988,  the  appeals  and 
appUcations  for  other  relief  listed  in  the 
Appendix  to  this  Notice  were  filed  with 
the  Office  of  Hearings  and  Appeals  of 
the  Department  of  Energy.  Submissions 
inadvertendy  omitted  from  earlier  lists 
have  also  been  included. 

Under  DOE  procedural  regulations,  10 
GFR  Part  205,  any  person  who  w^ill  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy,  Washuigton,  DC  20585. 
Georgs  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 
)une  3. 1988. 


List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

[Week  ol  Apr.  22  through  Apr.  29,  1988] 


Date 

Name  and  location  of  applicant 

Case  No. 

Type  o«  sutMnission 

Sept  17, 1987 ;.. 

Apr  6.1988. 

Econcmic  Regulatory  Administration.  Washing- 
ton, DC. 

Pyrolax/Wise  Oil  &  Fuel,  HviSn.  KV 

Amoco/Colorado,  Denver,  CO „ 

KRZ-OS?? 
RR277-2 

RM2S1-109 

interlocutocy.  U  granted:  Russell  B.  Newton,  Jr..  Larry  D.  Delpit  and 
Conald  M.  LeOoux  would  be  joined  to  a  Proposed  Remedial  Order 
issued  to  Kent  Oil  &  Refining  Company,  Case  No.  KRZ-0522. 

Request  for  Modification/Recession.  It  granted:  The  March  25,  1968 

Apr  25,  1968 

Decision  and  Order  issued  to  Wise  Oil  &  Fuel  (Case  No.  RF277-11) 
regarding  the  firm's  application  in  the  Pyrofax  refund  proceeding  would 
t>e  modified. 
Request  for  Modification/Recession    H  granted  The  January  7,  1987 
Deciiion  and  Order  issued  to  Colorado  (Case  No.  RQ251-336)  regan*- 
ing  the  State's  second  stage  refund  applicalJon  in  the  Amoco  II  refund 
proceeding  would  t)e  modified. 
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UST  OF  Cases  fteCEIVEO  BY  THE  0FI%E  OF  HEMIM(»  AM}  AppEAL»--Con«nued 
ORtaak  of  Apr.  S  ffwough  Apr.  2a.  19*81 


Date 


Apr.  25.1988. 


Apr.  25, 1988. 
Apr.  25,  1988. 

Apr.  26,  1988.. 

Apr.  28.  1988.. 

Apr.  28. 1988.. 
Apr.  29.  1988- 


Apr.  29.  1988. 


Refund  Applications  Received 

[Week  of  Apr.  29  through  May  6. 1988] 


Name  and  tocaKoR  of  applcMt 


Glen  Miner.  Seattte.  WA_„.. 


Marathon/Tonmahip  OH  Coi.  Washmgioa  DC . 


Mobi/Fanmrs   UnioA   CenM   Exchange.   SL 
PaOLMN. 


Pekoieuni  Heat/Catanaro  Oil  &  Heating,  Wap- 

pingers  FaHs,  NY. 


CHizena  Gaa  A  Coke  UliMy.  IndianapoKa.  IN. 


Economic  Regutatoty  Administratton,  Waahing- 
toaDC. 

Caitionit  Houston,  Inc.  and  Richard  W.  Johnaon. 
Houston,  TX 


Jaw  Nesnwi.  waahinQlon.  DC . 


l«o. 


KF^MIieS 


RF2SIM 


RR225-26 
RR22S-Z7 
RR22S-« 
r«22Sn2g 

Rn285-1 


KFR-0044 


KRZ-0062 


KnO-0620 


KFA-0184 


Type  of  autmriniofi 


Date 


Appeat  ol  an  Mormrikn  Requaat  OartaL  Wgrmtrnt  TDa  /^  5.  1988 
FraadORi  of  Infoinialluw  Raquaai  OanM  taauad  kr  •»  ARwquarque 
Qpaniana  Office  would  Iw  taadndad.  and  OtoR  tOnar  miM  laoaiM 
accaaa  to  a  Joint  Nudew  Waapona  PubHoationa  Syalani  Pubiicaiion 
anaoad  "TP-^S-SIA",  m  to  enfirely. 

Bequesi  tor  ModHication/Receasion.  Itgiwmd:  The  December  18.  1987 
Oadaian  and  Order  iaauwl  to  TownaNp  01  Company  (Case  No. 
RF29IK2733)  regardkig  tiw  flmi^  applcafkm  In  S«  Itaramon  oa 
rafund  pfooaadbig  «»ould  be  ModMad. 

Requests  tor  ModHication/Receasion.  If  gm^tt  The  I4«ch  18,  1988 
Oeciaion  and  Order  iaaued  to  Farmen  Union  CenM  Exchange  (Case 
Noa.  nFZ2S-S291.  RF225-<29e.  9IPtaS^aS»  ft  nF225-10680)  (» 
ganftig  to  fbm-s  appiloaliona  in  flw  lloHl  01  vatund  pmaadhtg  wDuW 
beaiodifiad. 

Requeat  lor  Modifteatkxi/Receasion.  If  gnntect  The  AprI  18,  1968 
Decision  and  Order  isauad  to  Catanzaro  01  ft  Healins  Company  (Case 
Na  RFSeS-tS)  regantng  to  frm's  applcaMen  in  to  Pelroiaum  Heat 
ft  Poanr  Company  refund  pnoaadb^i  wonU  ba  laodMed. 

Requaat  tor  ModWeaAon/Receaaian.  H  gmMed  The  Apr!  8.  1988  Ded- 
aiqn  and  Order  iaaued  to  CHizena  Qaa  ft  Oohit  UWly  (Case  No. 
RSZ72-7233)  regsrdbig  the  tinn's  appfication  for  refund  in  to  crude  oil 
•eMjnd  prooeadkig  wouM  be  modMed. 

mtartooutonr.  #0wiiiKt  Tha  Oflioa  of  Haaringa  and  Appaala  WDUM  darily 
to  method  of  compulino  intaraal  on  to  awantoigaa  dalanninad  In 
the  Aprt  1.  1988  RamedW  Onlar  iasuad  to  Thomaa  P.  Reidy.  Inc. 

Molton  for  Diaooveiy.  It  granted:  Oiacowery  would  be  gnvited  to  Carbonit 
Houaton,  to.  and  Richard  W.  Johnaon  In  connection  wHh  Iha  State- 
ment of  Obiecttons  submtod  by  to  fkm  in  rsapooae  to  a  Pfopoaed 
RaoedW  Ontar  (Case  Na  KRO^0620). 

Appeal  of  an  mfomnation  Requeat  Oaniai  Ugantmfn»  March  29, 1988 
Fraadom  of  mformalion  Requaat  Denial  iaaued  by  to  Superconducting 
SuparCoMsr  (SSQ  Site  Task  Fjaoa  woaM  b«  rescMad.  wd  JsH 
NesnHh  would  receive  accaaa  to  Manaaiion  ( 
tortoSSa 


05/23/86.... . 

11/24/87 _. 

02/05/88  thni  5/8/68 


Refund  Appucations  Received 

(Week  of  April  22  through  April  28, 19881 


Data 


04/25/88.. 
04/25/88.. 
04/25/88.. 
04/25/88.. 


04/26/88- 


03/10/88.. 
04/26/88.. 
06/05/87.. 
04/29/88.. 
04/29/88.. 
04/28/88.. 
04/28/88.. 


04/27/88 ____. 

04/26/88 

04/24/88 

04/22/88 

04/22/88  thru  4/29/88.. 

4/22/88  thru  4/29/88.... 


Namaof  Fvm 


TrtCounly  Gas  Company 

Baker  Propane  Company 

Garslang  Gas  Company 

MFA  Oi  Company 

DaFaioe  Mato , 

Northern  Petroleum,  Inc 

Delta  Marina,  bic ; 

Oavia  08  Company 

Suburban  L-P  Gaa  Company,  Inc. 

PlymiMh  01.  inc 

Kenneth  E.  Nyten. 


Chariee  Van  Btarcom.„... 

Propane  Sentioe  of  Crate,  inc . 
Odaesa  LP.Q.  Transport  Inc .. 

Vfckars/lowa 

VKkare/Te 


Cnjde  Oil  Refund  Applicationa  Raceiwad. 
Gulf  OH  Refund  AppOcaiions  Received .... 


CaaaNa 


RF2S8-^ 
RF2S3-54 
RF2S3-55 
RF2S9-66 

RF306.7 

RF2e6-2631 

f1F30&-8 

RF22S-11022 

RF225-110S3 

RF250-Z74S 

RF26S-2633 

RF265-2834 

RF3e5-2632 

RF299-84 

RQ1-449 

RQ1-4S0 

RF272-48624  Ihni 

RF272-49226 
RF300-«488  Ihni 

RF300-66SO 


(FR  Doc.  88-13142  Filed  ft-«-88: 8:45  ain| 

MXMQ  CODE  S4S0-01-II 


Cases  FBed  During  Week  of  April  29 
Through  May  6, 1989 

Dtiring  the  Week  of  April  29  through 
May  6, 1986,  the  applications  listed  in 
the  Appendix  to  this  Notice  were  61ed 
with  the  Office  of  Hearings  and  Appeals 


of  the  Department  of  Energy. 
Submissions  inadvertently  omitted  from 
earlier  lists  have  also  been  included. 

Under  DOE  procedural  regulations,  10 
CFR  Part  205,  any  person  who  will  be 
aggrieved  by  the  EJOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regidations.  For  purposes  of 
the  regulations,  the  date  of  service  of 


notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  of  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy,  Washington,  DC  20585. 
Gfloiga  B.  Bramay. 

Director,  Offibe  of  Hearings  and  Appeals. 
{11116  3,1988. 


04/29/66  thni  05/06/88... 


04/29/88 

04/29/88  thni  5/6/88 


05/02/86.. 
05/02/88.. 
05/03/88.. 


05/03/88 

'06/0B/88J1 „.... 


Qlrthig  ft  Coutts \ 

Harper  f^ropane  Seraice 

Atlantic  RichlieM  (ARCO).  Refund  Applications  Received.. 


Gulf  Oil  Refund  Applications  Received 


Flame  Gas  Company „ 

Crude  Oil  Refund  Appiicattons  Received. 


MobI  Oil  Corporation .„. 

Sean.  Roebuck  ft  Company.. 
Ocean  Drilling.. 


Outrider  Truck  Stop. 


Robert  South- 


CaaaNo. 


RF22^11024 

RF253-57 

RF304-1 

thnj 
RF304-2970 
RF300-6551 

thru 
RF300-55534 
RF308-1 
RF272-48227 

thni 
RF272-49280 

and 
RF272-54939 

thai 
RF272-55534 
RF305-9 
RF299-65 
RF305-10 
RF265-2635 
RF265-2636 
RF306-2 


[m  000. 88-13143  FUed  6-»<B8;  8:45  am] 

MLUNQ  CODE  S4a0-O1-M 

Cases  FUed  During  Week  Of  May  6 
Through  May  13, 1988 

During  the  Week  of  May  6  through 
May  13. 1988.  the  appeals  and 
applications  for  other  relief  listed  in  the 
Appendix  to  this  Notice  were  filed  with 
the  Office  of  Hearings  and  Appeals  of 


the  Department  of  Energy.  Submissions 
inadvertently  omitted  from  earlier  lists 
have  also  been  included. 

Under  DOE  procedural  regulations,  10 
CFR  Part  205,  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 


notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
°  notice,  whichever  occurs  first  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy.  Washington,  DC  20585. 
lune  3.  igea 

George  B.  Bremay, 

Director,  Office  of  Hearings  and  Appeals. 


UsT  OF  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

[Week  of  May  6  through  May  13. 1988] 


Oato 


Apr.  12,1988. 
Apr.  19.1988. 

May  8.  1988... 

Mays.  1987... 


May  9. 1988. 


Name  and  tocatton  of  appNcani 


Consolidated  Edison  Company  of  New  York, 
Inc..  et  al.,  Philadelphia,  Pennsylvania. 


Kenneth  Waiker.  Abilene.  Texas.. 


Economic  Regulatory  Administration,  Washing- 
Ion.  (X;. 


Economic  Regutatory  Administration,  Washing- 
ton, DC 


Texas,  Austin,  Texas . 


Casefto. 


KFS-0009 


KRZ-OOes 


KRD-0032 


KRZ-0083 


KEG-0033 


Type  of  aubmiaaton 


Request  for  Stay.  If  granted:  The  March  15,  1988,  Decision  and  Order 
issued  to  ShoM  Oil  Con^Mny  (Case  No.  KFX-004e)  wouM  t>e  stayed 
regarding  distxiraefflent  of  crude  oil  refunds. 

Interlocutory.  If  granted:  The  March  3.  1988  Decision  and  Order  issued  to 
Kenneth  Wslker,  Southwestern  States  Mailce^  and  the  Economic 
Regulatory  Administration  wouM  be  vacated  end  the  remedial  order 
proceeding  (Case  No.   HRO-D2S8)  transferred  to  another  tribunal. 

Motion  for  Discovery.  H  granted:  Discovery  wouW  tw  granted  to  ttw 
Economic  Regulatory  Administratea  in  connection  with  a  Proposed 
RemadW  Order  issued  to  Gear  Petroleum  Company  (Case  Na  HRO- 
0144). 

Interlocutory.  If  granted:  The  Ecorfomic  Regulatory  Administration  would 
be  permitted  to  withdraw  the  affidavit  of  Richard  Martin  and  subetituta 
in  its  place  ttw  affidavit  of  Kishore  Parakh,  in  the  Gear  Pattoleum 
proceeding  (Caae  No.  HRO-0144). 

Petition  for  Special  Redress.  If  granted  The  Office  of  Hearings  and 
Appeals  would  review  the  proposed  expenditures  for  Stripper  Wet 
funds  wttich  were  disapproved  by  the  Assistant  Secretary  for  Cortser- 
vation  and  Renewat>le  Energy. 
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Dale 


May  9.  1968. 


May  11.  1988.. 


May  R  1968.. 


May  13,  1968 


May  13,  1968. 


Name  and  location  of  atjpUcant 


UA  Local  Union  No.  412,  AOxjquarque,  Naw 
Mexica  1 


Mississippi,  Jackson,  Mississippi.. 


William  A.  Hewgley.  Kingston,  Tennessee- 


Decker  a  HaNman,  Atlanta,  Georgia.. 


Economic  Regulatory  Administration,  Washing- 
ton, DC  i 


Case  No. 


KFA-0185 

KE6-0034 
KFA-0186 

KFA-0187 

f 

KRZ-0084 


Type  of  submisskxi . 


Appeal  of  an  Infonttatkm  Requeat  OanW.  If  gnittait  The  Apia  8,  1968 
Freedom  of  Information  Request  Denial  issued  by  the  Albuquerque 
Operations  Offioe  woukl  be  reacinded.and  the  UA  Local  Untort  Na 
4-12'  would  receive  access  to  information  on  payroll  reports  of  Cobb 
Mechanical  for  a  protect  at  ttie  Los  Alamos  National  Labs. 

Petition  lor  Special  Redrasa.  W  gnnttd:  The  Office  of  Heanngs  and 
Appeals  would  review  the  proposed  expendrtures  for  Stnpper  Well 
funds  which  were  disapproved  by  the  Assistant  Secretary  for  Conser- 
vation and  RerfaiMWe  Er«efsy. 

Appeal  of  an  Intormalion  Raquaal  Denial.  H  grantmt  The  April  21,  1988, 
Freedom  of  Informatkxi  Request  Denial. issued  by  Mr^John  C.  Layton, 
Department  of  Energy  (DOE),  would  be  rescinded,  and  Mr.  Hewgley 
wouW  receive  access  to  certain  DOE  kiformalion. 

Appeal  of  an  Informatxxi  Request  Denial,  n granted:  The  April  IS.  1968 
Freedom  of  Information  Request  Denial  issued  by  ttie  Office  of  Oil  and 
Gas,  Energy  Information  Administration,  woukl  be  rescinded  and 
Decker  and  HaNman  wouM  racaiwa  access  to  a  list  of  aU  reapondana 
to  the  EIA-7828  awvey  "Rasellar/Retailers'  Monthly  Petroleum  Prod- 
uct Sales  Report" 

imerkjcutory.  If  gnnteit  Tlw  Offioa  of  Hearings  and  Appeals  wnM 
impose  sanctions  against  Kenneth  Walker  for  his  failure  to  comply  with 
the  March  3.  1988  evidenttaiy  haarmg  order  (Case  No.  KRX-0042). 


Date  received 


5/8/88 

5/11/88 

5/6/88  ttm  5/13/88.. 


5/8/88  tnnt  5/13/88.. 
5/6/88  thru  5/13/88.. 


S/10/88-. 
5/10/88... 
5/10/88... 
5/18/88... 
5/16/88... 
5/13/88... 
5/13/88.- 
5/13/88... 
5/13/88... 


Name  of  refund  proceeding/name  of  refund  appiicant 


Belndge/Hawal , 

National  Helium/Ohio _ 

Crude  oil  refund  applications  received . 


Quif  ON  remind  applKatxxia  reoatvad- 

i 

1 

ARCO  refund  applcatkins  received... 


PtaaSkeily _.. 

RaysSkelly  Statkxi. 

Buras  Fuel  dock 

Ray  Summara,  Irtc.- 
S  A  M  Gas  Service.. 


M  &  W  Propane  Company,  Inc.. 

Triple  H  Truck  Stop.- 

Tripla  H  Tnick  Stoj» „ 

rortWHiyw  Etoctnc  snd  Gss ...... 


Case  number 


nU6  451 
RQ3-452 
RF272-55535 

8au 
RF272-66224 
RF30O-e641    . 

Hunt 
RF300-8772 
flF304-Mf71 

l«u 
RF304-3O2e 
RF266-2e37 
RF265-2638 
RF305-11 
RF265-2643 
RF265-2644 
RF26S-2639 
RF265-2640 
RF286-2641 
RF2«-2642 


[FR  Dor-  88-13144  Filed  6-«<88: 8:45  am] 
■uma  cooE  Msa-*Mi 


hnpienwntation  of  Special  Refund 
Proceduree 

agency:  Office  of  Hearings  and         | 
Appeals.  Department  of  Energy. 

action:  Notice  of  Implementation  of 
Special  Refund  Procedures. 

SUMMAMY:  The  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy 
solicits  comments  concerning  the 
appropriate  procedures  to  be  followed  in 
refunding  to  adversely  affected  parties 
$19,824.44  obtained  as  a  result  of  the 
Consent  Order  which  the  DOE  entered 
into  with  Pedersen  Oil,  Inc.,  a  reseller- 
retailer  of  petroleum  products  located  in 
Silverdale,  Washington.  The  money  is 
being  held  in  escrow  foUotving  the 


settlement  of  enforcement  proceedings 
brought  by  the  DOE'S  Economic 
Regulatory  Administration. 

OATC  AND  address:  Comments  must  be 
filed  within  30  days  of  publication  of 
this  notice  in  the  Federal  Register  and 

should  be  addressed  to  the  Office  of 
Hearings  and  Appeals,  Department  of 
Energy,  1000  Independence  Avenue, 
SW..  Washington,  DC  20585.  AU 
comments  should  conspicuously  display 
a  reference  to  case  number  HEF-0147. 

FON  RmTHER  INFORMATION  CONTACT: 

Matthew  Paul,  Office  of  Hearings  and 
Appeals,  Department  of  Energy,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585.  (202)  588-6602. 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  5  20S.282(b)  of  the 
procedural  regulations  of  the 
Department  of  Energy,  10  CFR 
205.282(b),  notice  is  hereby  given  of  the 


issuance  of  the  Proposed  Decision  and 

Order  set  out  below.  The  Proposed 
Decision  sets  forth  procedures  and 
standards  that  the  DOE  has  tentatively 
formulated  to  distibute  to  adversely 
affected  parties  $19,824.44  plus  accrued 
interest  obtained  by  the  DOE  under  the 
terms  of  a  Consent  Order  entered  into 
with  Pedersen  Oil,  In&  Pedersen  entered 
into  the  Consent  Order  in  order  to  settle 
its  potential  civil  liabilities  arising  from 
an  ERA  audit  of  the  firm's  motor 
gasoline  pricing  practices  during  the 
peroid  May  1, 1979  through  September 
30. 1979. 

OHA  has  tentatively  determined  that 
a  portion  of  the  consent  order  funds 
should  be  distributed  to  firms  and 
individuals  that  bought  motor  gasoline 
form  Pedersen  during  the  consent  order 
period.  In  order  to  obtain  a  refund,  each 
claimant  will  generally  be  required  to 


submit  a  schedule  of  its  monthly 
purdiases  of  motor  gasoline  from 
Pedersen  and  to  demonstrate  that  it  was 
injured  by  Pedersen  alleged  regulatory 
violations.  A  claimant  identified  by  the 
KIA  during  its  audit  of  Pedersen  will 
not  be  required  to  submit  the  above- 
referenced  purchase  voltmie 
information.  The  specific  requirements 
for  proving  injury  are  set  forth  in  the 
following  Proposed  Decision  and  Order. 
Ap{^i(»tions  for  Refund  should  not  be 
filed  at  this  time.  Appropriate  public 
notice  will  be  given  whoi  submission  of 
claims  is  authorized. 

Residual  funds  in  the  Pedersen  escrow 
accoimt  will  be  distributed  in 
accordance  with  the  provisicms  of  the 
Petroleum  Overcharge  Distribution  and 
Restitution  Act  of  1988.  Pub.  L  No.  99- 
509,  Tide  m. 

Any  member  ol  the  public  may  submit 
written  commmts  regarding  the 
proposed  refund  procedures.  Such 
parties  are  requested  to  submit  two 
copies  of  dieir  comments.  Comments 
should  be  submitted  within  30  days  of 
publication  dT  tins  notice.  All  comments 
received  in  this  proceeding  will  be 
available  for  public  inqwcticm  between 
1:00  and  5:00  pjn.,  Monday  through 
Friday,  except  federal  holidays,  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  located  in  Room 
lE-234, 1000  Independence  Avenue, 
SW..  Washington.  DC  20585. 

Dated  Jtme  3, 1988. 
Geofse  B.  Breniajr, 

Director,  Office  of  Hearings  and  Appeals. 

Propoaed  Dadbion  And  Older 
Implementattoo  of  Speciat  nrfund 
Pracedims 

Name  of  Firm:  Pedersen  Oil,  Inc. 
Date  ofKIHig:  October  13, 1983 
Case  Namber  HEF-0147  _ 

Under  the  procedural  regulations  of 
the  Department  of  Energy  (DOE),  the 
Economic  Regulatory  Adndnistration 
(ERA)  may  request  that  the  Office  of 
Hearings  and  Appeals  (OHA)  formulate 
and  im^ement  special  procedures  to 
distribute  fimdf  received  as  a  result  of 
an  enforcement  proceeding  in  order  to 
remedy  the  effects  of  actual  or  alleged 
violations  of  the  DOE  regidations.  See  10 
CFR  Part  20S,  Subpart  V.  On  October  13, 
1963.  ERA  filed  ■  Petition  for  the 
Implementation  of  Special  Refimd 
Procedures  in  ctnmeetion  widi  a 
Consent  Order  entered  into  with 
Pedersen  Oil,  bic.  (Pedersen). 

I.  Backgrouitd 

Pedersen  was  a  "resdler-retailer**  of 
r^ned  petroleon  products  as  that  term 
was  defined  in  10  CFR  ;n2.31,  and  was 
located  in  Silverdale.  Washington.  A 


DOE  audit  of  Pedersen's  records 
revealed  possible  violations  of  the 
Mandatory  Petroleum  Price  Regulations, 
10  CFR  Part  212.  Subpart  F.  More 
specifically,  the  audit  revealed  that 
between  May  1, 1979  and  September  30. 
1979.  Pedersen  may  have  violated  the 
DOE'S  pricing  regulations  with  respect 
to  its  sales  of  motor  gasoline. 

In  order  to  resolve  its  potential  civil 
liabilities  arising  fi-om  the  ERA's  audit. 
Pedersen  entered  into  a  Consent  Order 
with  the  DOE  on  October  15. 1981.  The 
Consent  Order  refers  to  ERA's 
allegations  of  overdiaiges,  but  does  not 
find  that  any  violations  occurred.  In 
addition,  the  Consent  Order  states  that 
Pedersen  does  not  admit  any  such 
violations. 

Under  the  terms  of  the  Consent  Order, 
Pedersen  was  required  to  deposit 
$23,617  into  an  escrow  account  for 
ultimate  distribution  by  the  DOE.'  On 
May  11, 1982,  Pedersen  made  a  deposit 
of  $9,602.44,  its  only  payment  into  the 
accoimt.  Since  that  payment  was  made, 
Pedersen's  assets  have  been  liquidated 
and  a  successor  firm  is  also  in 
bankruptcy.  Therefore,  no  further 
payments  are  expected.  Pedersen, 
however,  was  eligible  for  a  refund  of 
$10,222  in  a  proceeding  instituted  by 
OHA  to  distribute  funds  remitted  to  the 
DOE  by  the  Mobil  Oil  Corporation. 
Mobil  Oil  Corp..  13  DOE  1 85.339  (1985). 
Because  of  Pedersen's  outstanding 
obligation  to  the  DOE  under  the  terms  of 
its  Consent  Order,  OHA  transferred  the 
full  amount  of  Pedersen's  refund  in  the 
Mobil  proceeding  to  the  Pedersen  ' 
consent  Mder  fund.  Mobil  Oil 
Corporation/National  Acceptanoe 
Company  of  Califoraia,  16  DOE  1 85354 
(1987).  Ibe  Pedersen  fund  now  contains 
$19,824.44  in  principal  ch-  84%  of  the 
amount  Pedersen  was  required  to 
deposit  tmder  the  terms  of  the  Consent 
Order.  Thi*  decision  craicems  the 
estabiishmmt  of  procedures  for  the 
distribotian  of  the  fonds  in  the  Pedersen 
escrow  account  Comments  are  solicited 
on  these  proposed  procedures. 


*  The  adaal  aettieiBent  between  Pederwn  and  the 
DOB  iDtaleafcMOO.  Of  that  sum.  PtJewea  made 
direct  payMoia  totaliivnjtS  to  the  foHowiitg  end- 
user  customers,  ail  located  In  Tacoma.  WaaUngtoa; 
Barbie  Lumber,  BhlaU  TVuckii^.  Heinke  Painting. 
Baxter  Maimlacliirtag,  fim  Lemon's  Doors  and 
Cabiaela.  Onitad  Sanrieo.  AUrtate  Bevalor  and 
Time  D.C  Inc.  Tlaaedifael  raAaids  vara  based 
upoa  the  ERA'S  caiculadeaa  of  PadarsM'a  allaged 
owtcharges.  Because  (haae  finna  have  already 
received  lenuMU'ror  tne  maltefs  satoed  by  the 
Pedetaan  Canaanl  (Mk  Aejr  Kffl  aot  be  aUgibla 
for  a  farther  rafand  in  lUa  proceadins.  The  balance 
of  the  teUlamant  amount  823:617,  was  to  be 
depoafted  into  an  eactow  account  for  ultimate 
dlRtribution  by  the  IX)B. 


n.  Proposed  Refund  Procedures 

The  procedural  regulations  of  the  DOE 
set  forth  general  guidelines  to  be  used 
by  OHA  in  formulating  and 
implementing  a  plan  of  distribution  for 
funds  received  as  a  result  of  an 
enforcement  proceeding.  10  CFR  Part 
205.  Subpart  V.  The  Subpart  V  process 
may  be  used  in  situations  where  the 
DOE  is  unable  to  identify  readily  those 
persons  who  may  have  been  injured  by 
alleged  regulatory  violations  or  to 
determine  the  amount  of  such  injuries.  A 
mtne  detailed  discussion  of  Subpart  V 
and  the  authority  of  OHA  to  fashion 
procedures  to  distribute  refunds  is  set 
forth  in  the  cases  of  Office  of 
Enforcement,  9  DOE  fl  82.508  (1981);  and 
O^jce  of  Enforcement,  8  DOE  \  82.597 
(1981)  [Vickers). 

in  keeping  with  the  goals  of  the 
Subpart  V  regulations,  we  will  attempt 
to  provide  refunds  to  claimants  who 
demonstrate  that  they  were  injiu'ed  by 
Pedersen's  alleged  overcharges  in  its 
sales  of  motor  gasoline  during  the  May    . 
1. 1979  through  September  30, 1979 
consent  order  period.  Residual  funds  in 
the  Pedersen  escrow  accoimt  will  be 
distributed  in  accordance  with  the 
provisions  of  the  Petroleum  Overcharge 
Distribution  and  Restitution  Act  of  1986 
(PODRA).  Pub.  L.  No.  99-509,  Title  m. 
See  51  FR  43964  (December  5, 1986). 

A.  Calculation  of  Refund  Amounts 

The  first  step  in  the  refimd  process  is 
the  calculation  of  an  applicant's 
potential  refund.  To  facilitate  this 
process,  we  intend  to  rely,  in  part  on  the 
information  gathered  by  the  I^IA  during 
its  audit  of  Pedersea  See,  e,g.,  Marion 
Corp.,  12  HOE.  1 85,014  (1984)  (Marion). 
The  ERA  identified  20  firms  that  were 
allegedly  overcharged  by  Pedersen  and 
cal(»lated  die  amount  of  the  alleged 
violations.  Based  on  this  information. 
we  have  calculated  potential  refunds  for 
each  of  these  firms.  The  firms,  together 
with  their  potential  refwids,  are  listed  in 
the  Aiqiendices  to  this  Decision.  The 
total  amoimt  of  the  Pedersen  settlement 
allocated  to  the  ERA-identified 
ptirchasers  is  $11,046. 

The  ERA  qiecifically  noted,  however, 
that  it  wab  imable  to  identify  all  of  die 
customers  whom  Pedersen  allegedly 
overcbaiged.  In  wder  to  determine  the 
potential  refunds  for  these  purchasers, 
we  pn^iose  to  adopt  a  vohnnetric  refund 
presiunption.  This  presiu^tion  assumes 
that  Pedersen's  alleged  overcharges 
were  spread  evenly  over  all  of  the 
gallons  of  motor  gasoline  that  Pedersen 
sold  during  the  consent  order  period. 

Under  the  volumetric  presumption,  the 
potential  refund  for  a  previously 
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unidentified  claimant  will  be  calculated 
by  multiplying  the  number  of  gallons  of 
motor  gasoline  that  it  purchased  frtnn 
Pedersen  during  the  consent  order 
period  times  a  volumetric  factor  of 
$0.0025  per  gallon.*  In  addition, 
successful  claimants  will  receive 
proportionate  shares  of  the  interest  that 
has  accrued  on  the  Pedersen  escrow 
account.  The  total  amount  of  the 
Pedersen  consent  order  funds  alloted  to 
unidentified  claimants  is  $8,792.' 

The  volumetric  refund  presumption  is 
rebuttable.  Because  we  realize  that  the 
impact  on  an  individual  claimant  may 
have  been  greater  than  its  potential 
refund  calculated  using  the  volumetric 
methodology,  a  claimant  may  submit 
evidence  detailing  the  speciflc  alleged 
overcharge  that  it  incurred  in  order  to  be 
eligible  for  a  larger  refund.  See  Standard 
Oil  Co.  (IndianaJ/Army  and  Air  Force 
Exchange  Service,  12  DOE  f  85,015 
(1984). 

As  in  previous  cases,  only  claims  for 
at  least  $15  in  principal  will  be 
processed.  This  minimum  has  been 
adopted  because  the  cost  of  processing 
claims  for  refunds  of  less  than  $15 
outweighs  the  benefits  of  restitution  in 
those  situations.  See,  e.g.,  Uban  Oil  Co., 
9  DOB  f  82,541  (1982);  see  also  10  CFR 
S  205.28iB(b).  If  an  applicant's  potential 
refund  is  calculated  using  the  volumetric 
methodology,  it  must  have  purchased  at 
least  5,800  gallons  of  Pedersen  motor 
gasoline  in  order  for  its  claim  to  be 
considered.  i 

B.  Determination  of  Injury 

Once  a  claimant's  potential  refund 
has  been  calculated,  we  must  determine 
whether  it  was  injured  by  its  purchases 
from  Pedersen,  i.e.,  whether  it  was 
forced  to  absorb  the  alleged 
overcharges.  Based  on  our  experience  in 
numerous  Subpart  V  proceedLogs,  we 
propose  to  adopt  certain  presumptions 
concerning  injury  in  this  case.  An 
applicant  that  is  not  covered  by  one  of 
these  presumptions  must  demonstrate 
injury  in  accordance  with  the  naa- 
presumption  procedures  outlined  in  the 
latter  part  of  this  Decision. 


FadanJ  Regiater  /  VoL  5a>iiBum  V  J^tj^^lune  10,  1988  /  Nei>ia»>^>*~-~>»-  -    21B13 


•  Because  we  were  unable  to  determine  the 
number  of  (allona  of  motor  gasoline  that  Pedersen 
fold  to  if»  cuftomert  who  received  direct  refunds, 
see  supra  note  1.  and  to  the  20  ERA-identified 
purchasers,  we  computed  the  volumetric  factor  by 
dividiiig  CZl.207.44  (the  Sig,a24.44  deposited  into  the 
Pedencn  escrow,  plus  the  SI J53  Pedersen  paid  out 
in  direcJ  refunds)  by  &S81.892.  the  total  number  of 
gallons  of  motor  gasoline  sold  by  the  firm  during  the 
consent  order  period. 

*  The  ERA  allocated  $13,130  of  the  Pedersea 
settlement  to  identified  purchasers  and  the 
remainder  of  the  settlement  $ia467.  to  unidentified 
end-users.  Because,  the  Pedersen  escrow  account 
contains  only  W%  of  the  principal  specified  in  the 
Consent  Order,  we  reduced  these  amounts 
accordingly. 


1.  Presumptions  Concerning  Injury: 
The  presumptions  we  plem  to  adopt  in 
this  case  are  designed  to  allow 
claimants  to  participate  in  the  refund 
process  without  incurring  inordinate 
expenses,  and  to  enable  OHA  to 
consider  the  refund  applications  in  the 
most  efficient  way  possible.  We  will 
presume  that  end  users  of  Pedersen 
motor  gasoline,  certain  types  of 
regulated  firms,  and  cooperatives  were 
injured  by  their  purchases  from 
Pedersen.  In  addition,  we  will  presume 
that  resellers  and  retailers  of  Pedersen 
gasoline  submitting  small  claims  were 
injured  by  their  purchases.  On  the  other 
hand,  we  will  presume  that  resellers  and 
retailers  that  made  spot  purchases  of 
Pedersen  motor  gasoline  and  those  who 
sold  it  on  consignment  were  not  injured 
by  their  purchases.  Each  of  these 
presumptions  is  listed  below,  along  with 
the  rationale  underlying  its  use. 

o.  End  Users;  First,  in  accordance  with 
prior  Subpart  V  proceedings,  we  will 
presume  that  end-users,  i.e.,  ultimate 
consumers  of  Pedersen  motor  gasoline 
whose  businesses  are  unrelated  to  the 
petroleum  industry,  were  injured  by  the 
firm's  alleged  overcharges.  Unlike 
regulated  firms  in  the  petroleum 
industry,  members  of  this  group 
generally  were  not  subject  to  price 
controls  during  the  consent  order  period, 
and  were  not  required  to  keep  records 
which  justified  selling  price  increases  by 
reference  to  cost  increases. 
Consequently,  analysis  of  the  impact  of 
the  alleged  overcharges  on  the  final 
prices  oT  goods  and  services  produced 
by  members  of  this  group  would  be 
beyond  the  scope  of  a  special  refund 
proceeding.  See  Marion  Corp.,  12  DOE 
\  85,014  (1984)  and  cases  cited  therein. 
Therefore,  end-users  need  only 
document  their  purchase  volumes  of 
Pedersen  motor  gasoline  to  demonstrate 
that  they  were  injured  by  the  alleged 
overcharges. 

b.  Regulated  Firms  and  Cooperatives; 
Second,  public  utilities,  agricultural 
cooperatives,  and  other  firms  whose 
prices  are  regulated  by  government 
agencies  or  cooperative  agreements  do 
not  have  to  submit  detailed  proof  of 
injury.  Such  firms  routinely  would  have 
pased  through  price  increases  to  their 
customers.  Likewise,  their  customers 
would  share  the  benefits  of  cost 
decreases  resulting  from  refunds.  See, 
e.g..  Office  of  Special  Counsel,  9  DOE 
\  82,538  (1982);  Office  of  Special 
Counsel.  9  DOE  1 82,545  at  85,244  (1982). 
Such  firms  applying  for  refunds  ahoi^d 
certify  that  they  will  pass  through  any 
refund  received  to  their  customers  and^ 
should  explain  how  they  will  alert  the  . 
a];^ropriate  regulatory  body  or 


membership  group  to  monies  received. 
Purchases  by  cooperatives  that  were 
subsequently  resold  to  nonmembers  will 
not  be  covered  by  this  presumption. 

p.  Reseller  and  Retailer  Small  Claims; 
Third,  we  will  presume  that  a  reseller  or 
a  retailer  seeking  a  refimd  of  $5,000  or 
less,  excluding  accrued  interest,  were 
injured  by  Pedersen's  pricing  practices. 
Without  this  presumption,  such  an 
applicant  would  have  to  gather  records 
dating  as  far  back  as  1973  in  order  to 
demonstrate  that  it  absorbed  Pedersen's 
alleged  overcharges.  The  cost  to  the 
applicant  of  gathering  this  information, 
and  to  OHA  of  analyzing  it,  could 
exceed  the  actual  refund  amount. 
Therefore,  a  small  claimant  must  only 
document  the  volumes  of  motor  gasoline 
it  purchased  from  Pedersen  in  order  to 
demonstrate  injury.  See  Texas  Oil  &  Gas 
Corp..  12  DOE  1 85,069  at  88,210  (1984). 
ERA-identified  resellers  and  retailers 
seeking  small  claims  refunds  have  to 
submit  only  a  statement  verifying  their 
purchases  from  Pedersen  and  indicating 
their  willingness  to  rely  on  the 
information  contained  in  the  ERA  audit 
files.  Resellers  and  retailers  of  Pedersen 
motor  gasoline  that  are  seeking  refimds 
in  excess  of  $5,000  must  follow  the 
procedures  that  are  outlined  below  in 
Section  2. 

d.  Spot  Purchasers;  Fourth,  resellers 
and  retailers  that  were  spot  purchasers 
of  motor  gasoline  fivm  Pedersen,  i.e., 
made  only  sporadic,  discretionary 
purchases,  are  presumed  not  to  have 
been  injured,  and  consequently, 
generally  will  be  ineligible  for  refunds. 
The  basis  for  this  presumption  is  that  a 
spot  purchaser  tended  to  have 
considerable  discretion  as  to  where  and 
when  to  make  a  purchase,  and  therefore, 
would  not  have  made  a  purchase  unless 
it  was  able  recover  the  frill  amount  of  its 
purchase  price  from  itis  customers, 
including  any  alleged  overcharges 
Included  in  its  costs.  See  Vickers  at 
85,396-97.  A  spot  purchaser  can  rebut 
this  presumption  by  demonsfrating  that 
its  base  period  supply  obligation  limited 
its  discretion  in  mak^  the  purchases 
and  that  it  resold  the  product  at  a  loss 
diat  was  not  subsequendy  recouped. 
See.  e.g..  Saber  Energy,  Inc/Mobil  Oil 
Corp.,  14  XXX.  1 85,170  (1986). 

e.  Consignees:  Finally,  we  propose  to 
adopt  the  presumption  that  consignees 
of  Pedersen  motor  gasoline  were  not 
injured  by  the  firm's  alleged  pricing 
violations.  See,  e.g..  Jay  Oil  Co.,  16  DOE 
1 85,147  (1967).  A  consignee  agent  is  an 
entity  that  sold  products  pursuant  to  an 
agreement  whereby  its  supplier 
established  the  prices  to  be  chaiged  by 
the  consignee  and  compensated  the 
consignee  witfi  a  fixed  commission 


based  upon  tke  vohmte  (rf  products  ttiat 
it  sold.  A  consignee  majr  rebat  die 
prcsumptioa  of  non-iniary  by 
demonstratiiig  ttiat  its  sales  volumes 
and  coReaponding  commission  revenues 
dedioed  doe  to  the  alleged 
uncompetitiveness  of  Pedersen's  pricing 
practices.  See  Gulf  Oil  CorpJCF. 
Canter  Oil  Co^  13  DOE  \  85,388  at  88,962 
(1986). 

2.  Non-Presumption  Demonstration  of 
Injury;  A  reseller  or  retailer  that  claims 
a  refund  in  excess  of  $5,000  will  be         ^ 
required  to  demonstrate  its  injury.  There 
are  two  aspects  to  such  a 
demonstration.  First,  a  firm  is  required 
to  provide  a  monthly  schedule  of  its 
banks  of  unrecouped  increased  products 
costs  for  each  grade  of  motor  gasoline 
that  is  porcfaased  fatMB  Pedersen.  Cost 
banks  should  cover  the  period  lAay  1. 

1979.  dirous^  July  15. 1979,  for  rettdkrs. 
and  i^ril  30, 1980,  for  reseUers  of 
Pedersen  motor  gasc^e.*  If  a  firm  no 
longer  has  records  of 
contemporaneously  calculated  cost 
banks  for  a  particular  grade  of  motor 
gasoline,  it  may  approximate  those 
banks  by  submitting  the  following 
information  regarding  its  purchases  of 
that  product  bom  all  of  ite  suppHers: 

(1)  Tlie  weighted  average  gross  profit 
margin  diat  the  firm  received  for  the 
product  on  May  15, 1973; 

(2)  A  monthly  schedule  oT  the 
weighted  average  gross  profit  margins 
that  it  received  for  the  product  during 
the  period.  November  1, 1973,  through 
July  15, 1979.  for  retailers  and  April  30. 

1980.  for  reseUeis;  and 

(3)  A  monthly  schedule  of  the  firm's 
sales  of  the  product  during  the  period 
November  1. 1J973.  through  July  15. 1979. 
for  retailers  and  April  30. 1980,  for 
resellers. 

The  existence  of  banks  of 
unrecovered  increased  product  costs 
that  exceed  an  applicant's  potential 
refund  is  only  the  first  part  of  an  injury 
demonstration.  A  firm  must  also  show 
that  market  conditions  forced  it  to 
absorb  the  alleged  overcharges. 
Generally,  we  will  infer  this  to  be  true  if 
the  prices  the  applicant  paid  Pedersen 
were  M^er  than  average  market  prices 
for  the  same  level  of  distribution.  ■ 


*  We  graeraily  raqnin  applicants  to  submit  cost 
banks  that  contiiMM  vitil  •  piwiuct's  price  decontrol 
date.  Retailars  and  resellers  of  motor  gasoline, 
howewr,  wefe  only  iw|uijed  to  maintain  banks 
through  f  uly  IS.  VK*.  bhI  April  90,  MSB. 
respectively,  rather  than  Uie  (anuary  27. 18B1 
decontrol  date  of  motor  gasoBne. 

*  We  generally  ot>(«in  average  aiarkel  price 
infbrmaliM  fraas  PtetfaOil  Mce  Handbook  and 
Oilmanac  (Piatt's).  If  price  data  for  a  particular 
product  is  not  available  in  Ptatt's,  the  burden  of 
supplying  alternative  infonaation  will  be  on  tiw 
claimant 


Accordingly,  a  claimant  attempting  to 
demonstrate  injury  should  submit  a 
monthly  sdieduie  of  ^  wei^ted 
average  prices  that  it  paid  Pedersen  for 
each  pade  of  motor  gasoline  during  the 
May  1, 197»  tfiroogh  September  30, 1979 
consent  order  period. 

If  a  reseller  or  retailer  that  is  eligible 
for  a  refimd  in  excess  of  $5,000  does  not 
submit  the  cost  bank  and  purchase  price 
information  described  above,  it  can  still 
apply  for  a  refund  of  $5,000,  phis 
accrued  interest,  using  the  small  claims 
presumption.  It  however,  a  firm 
provides  the  above-mentioned  data  and 
we  subsequendy  conclude  that  the  firm 
should  receive  a  refund  of  less  than  the 
$5,000  small  claims  threshold,  die  firm 
cannot  opt  for  a  full  $5,000  refund. 

///.  Applications  for  Refund 

Applications  for  Refund  should  not  be 
filed  at  this  time.  Before  implementing 
the  procedures  outlined  in  tfiis  Proposed 
Decision,  we  intend  to  publicize  the 
Decisicm  in  order  to  soUdt  comments 
from  any  interested  parties.  All 
comments  must  be  filed  within  30  days 
of  die  publication  of  this  Proposed 
Decision  in  the  Federal  Register. 
Comments  should  be  sent  to:  Pedersen 
Oil,  Inc.  Refund  I^t)cee£ng,  Case  No. 
HEF-0147,  Office  of  Hearings  and 
Appeals,  Department  of  Energy,  1000 
Independence  Avenue,  SW.. 
Washington,  DC  20585. 
It  Is  Therefore  Ordered  That: 
The  refund  amount  remitted  to  the 
Department  of  Energy  by  Pedersen  Oil, 
Inc.  pursuant  to  the  Consent  Order 
executed  on  October  15, 1981  will  be 
distributed  in  acc(H>dance  writh  the 
foregoing  decision. 

Appemfix  1 

Pedersen  Oil  Inc.  Case  No.:  HEF-^47 


First  purchasers: 
Gull  Oil  Company.  3404  4th  Avenua 

S.,  Seattle.  W A  96134 

Fletcher   Oil    Company.    471    North 

Curtis  Rd..  Bt>ise.  ID  89706 

MaxweU  OU  Goopany.*  701  S.  Fiwn. 

Olympia.  WA  SaS07 

Robert    BueUer.    1104    N.    CaUow. 

Bremerton.  WA  86312.- _._.__ 


Stann  Dunn.  730  Bay  Street  Rirt  Or 
chard.  WA ) 


Earl  Fuller.  Sess  SlE.  Oialla  Barely 
Road.  OtaHa.  WA  96350. 


Time  Oil  Company,  2737  West  Com- 

modota.  Seattle.  WA  961SB- 

Hi-way  Maikai  8H0  BetiwI  Ave.  SE.. 

Port  OKhaidl  WA  S636S 

Irondale  Grocaty.  Star  Kt  *1,  Post 

Townsen.  WA  96366 

Hank's    Grocery,    9629   Shico    Way 

NW..  BrenteMoii.  WA  98310 


SAors  of 
teala- 
awa/> 


$5,617.16 


90.41 


319.44 


115^ 


17066 


1S0.S7 


906.07 


16643 


613.07 


195.74 


Doug  Mcpee's  Areo.  402  Sleater 
Khmey  Road  N^  Otynpia,  WA 
98S03 

Mel's  Mobil  140  Higbway  im  &. 
Brinnen.  WA  96330 


Nabert  Bros..  1233  E.  FUst  Street 
fort  Angeles.  WA  96382 

Roy's  Auto  Specialty,  460  Madisoa 
Ave.  N.  Bambridte  Island.  WA 
96110 

Gene  Fetty.  Rt  #1.  Box  11.  Port 
Townseiiii  WA  98368 

Virgil    Robbtna,    100    Efana 
Road.  Elma.  WA  98M1 


Hansville   Repair.   Rt   «2.  Box  301. 
Hansville.  WA  96340 


Total- 


Shore  of 
mttie- 
went ' 


421.60 

195.74 
20.06 

105.40 
656.24 

19072 

135.51 
iaS34.05 


'  This  figure  does  not  include  accrued  interest 
*  Last  known  address:  firm  is  no  longer  in  busi- 


Appendix  2 

Pedersen  Oil,  Inc.  Case  No.:  HEF-0147 


Share  of 
setth- 
meat' 

PSrst  pui  chasers  addresses  onkncwn: 

E.  Hansen $4S6Jig 

W.  Pitt » 10.04 

Bernards  * — . 5.02 

Total . 511.W 


'  This  figure  does  not  include  acoaed  interest. 
*  As  exptained  in  the  Dedaioo.  we  do  not  intend 
to  process  claims  for  less  than  S\h. 

[FR  Doc  8fr-13145  Filed  6-^-88;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-3394-6I 

Agency  Information  Collection 
Aclivtttas  Undar  0MB  RavlMT 

AQENCv:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 


;  In  compliance  «vith  the 
Paperworic  Reduction  Act  (44  U.S.C. 
3501  et  seq.\,  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review,  and  is  available  to 
the  public  for  review  and  comment  The 
ICR  describes  the  nature  of  the 
information  ccrflection  and  its  expected 
cost  and  burden;  where  appropriate,  it 
includes  the  actual  data  ccjlection 
instruments. 

FOR  RmTHER  MFOMIATIOH  COtfTACT: 
Caria  Levesqne  at  EPA  (202)  382-274a 
SUPPLEMBfTMVV  MFORMATION: 
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Office  of  Pesticides  and  Toxic 
Substancea 

Title:  Signincance  of  Food  Processing 
By-products  as  Contributors  to  Animal 
Feed — Phase  I — Food  Processing 
Industry  Survey.  (EPA  ICR  #  1435). 

Abstract:  This  survey  of  the  food 
processing  industry  seeks  to  learn  what 
percentage  of  by-products  from 
processed  raw  agricultural  commodities 
become  feed  for  livestock.  Ultimately 
the  Agency  will  use  the  survey  data  to 
help  establish  safe  tolerance  levels  for 
food  and  feed  additives. 

Respondents:  Food  Processors. 

Estimated  Burden:  7,500  hours. 

Frequency  of  Collection:  On  occasion. 

Comments  on  the  ICR  should  be  sent 
to: 

Carla  Levesque,  U.S.  Environmental 
Protection  Agency,  Information  Policy 
Branch  (PM-223),  401  M  St.  SW.. 
Washington.  DC  20460;  | 

and  ' 

Timothy  Hunt,  Office  of  Management 
and  Budget,  Office  of  Information  and 
Regulatory  Affairs,  726  Jackson  Place 
NW.,  Washington,  DC  20503  (Telephone 
(202)  395-3064).  , 

Dated:  June  2. 1988. 
PauiLapaley,  j 

Acting  Director,  Information  ondRegiJatory 

Systems  Division. 

[FR  Doc.  88-13111  Filed  6-9-88;  8:45  am] 


IER-FRL-339&-1] 

AvaMabWty  of  Environmental  impact 
Statewnta  Had  Itay  30, 1968 
Through  June  3, 1968 

Responsible  Agency:  Office  of  Federal 
Activities,  General  Information,  (202) 
382-5073  or  382-5075. 

EIS  No.  880173.  Final.  EPA.  VI,  Cruz  Bay 
Wastewater  Facilities  Wan, 
Development  and  Evaluation, 
Construction  Grant,  St  John,  VI,  Due: 
July  11, 1988,  Contact:  Machael 
Verbaar.  (212)  264-6720. 

EIS  No.  880174.  Draft,  FHW,  MD,  1-695/ 
Baltimore  Beltway,  US  40  West  to 
MD-170  and  MD-295/Baltimore- 
Washington  Expressway,  MD-46  to 
the  Baltimore  City  Line  Improvements, 
Funding  and  404  Permit,  Baltimore 
and  Anne  Arundel  Counties,  MD,  Due: 
July  25, 1988,  Contact  Ronald 
Carmichael,  (301)  962-4010. 

EIS  No.  890175,  Draft.  EPA,  FL.  MXG, 
Gulf  of  Mexico  Ocean  Dredged 
Material  Disposal  Site  (ODMDS) 
Designation  for  Fine  Grained  Dredged 
Material  from  the  Pensacola  Navy 
Homeport  Project  and  Other  Future 
Projects,  FL,  Due:  July  25. 1988, 


Contact  Reginald  Rogers.  (404)  347- 
212a 
£75  No.  880176.  Draft.  BLM,  AK. 
Fortymile  River  Watershed.  Multiple 
Placer  Mining  Management  Plan. 
Approval.  Implementation  and  404 
Pennit.  Upper  Yukon-Canada 
Subregioa  AK,  Due:  August  12, 1988, 
Contact:  Richard  Dworsky,  (907)  271- 
3114. 

Dated  June  7. 198a 
WilUam  D.  Dickanon. 

Deputy  Director,  Office  of  Federal  Activities. 
[FR  Doc.  8S-13150  Filed  6-9-88;  8:46  am] 


[ER-FRL-339S-2) 

Environmental  Impact  Statemanta  and 
Regulationa;  AvaUaMHty  of  EPA 
Commenta;  Prepared  May  23  ttirough 
May  27. 1988 

Availability  of  EPA  comments 
prepared  May  23, 1988  tiirough  May  27, 
1988  pursuant  to  the  Environmental 
Review  Process  (ERP),  imder  section  309 
of  the  Clean  Air  Act  and  section 
102(2)(c)  of  the  National  Environmental 
Policy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  Activities  at 
(202)  382-5074. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  April  22, 1988  (53  FR  13318). 

Draft  EISs 

ERP  No.  DA-COE-Fi32048-Mi,  Rating 
E02.  Sault  Ste.  Marie  Federal  Facilities. 
Operation.  Maintenance  and  Minor 
Improvements.  Extension  of  Operations 
thni  31  January  -(-2  Weeks  and 
Additional  Information.  Implementation, 
Chippewa  Cotmty,  MI. 

Summary:  EPA  has  determined  that 
the  expected  environmental  impacts 
may  be  adverse  and  signiHcant.  EPA 
requested  additional  information  on  the 
effects  the  lengthened  season  of 
proposed  activities  will  have  on  water 
quality,  submerged  vegetation,  benthic 
ecosystems,  fisheries  and  deer.  In 
addition,  EPA  requested  information  on 
shoreline  erosion,  structures,  and  oil 
spill  frequency  and  cleanup. 

ERP  No.  DS-FHW-D400S0-MD. 
Rating  EC2,  Relocated  MD-32 
Improvements,  MD-108  to  Pindell 
School  Road.  Project  Location 
Reevaluation.  Funding  and  404  Permit. 
Howard  County,  MD. 

Summary:  EPA  has  concerns  with  the 
impacts  to  groundwater,  farmland,  and 
the  W.R.  Grace  Washington  Research 
Center  potential  hazardous  waste  site. 
EPA  recommends  that  possible  impacts 


to  farmland  and  the  potential  hazardous 
waste  site  be  discussed  in  greater  detail 
in  the  final  EIS.  EPA  also  recommends 
the  installation  of  groundwater 
monitoring  wells  near  the  study  area. 

ERP  No.  Dr-FHW-KSOOOS-CA.  Rating 
EC2,  Twin  Bridges  Replacement  across 
Chorro.  Creek.  South  Bay  Boulevard. 
Funding  and  404  Permit  City  of  Morro 
Bay,  San  Luis  Obispo  County,  CA. 

Summary:  EPA  expressed 
environmental  concerns  because  this 
document  did  not  discuss  the  potential 
impacts  of  siltation  on  downstream 
habitats,  especially  marsh  vegetation. 
EPA  also  requests  a  more  specific 
mitigation  plan. 

ERP  No.  D-NPS-L61169-AK  Rating 
LO,  Bering  Land  Bridge  National 
Preserve,  Wilderness  Recommendations, 
Designation  or  Nondesignation,  AK. 

Summary:  EPA  had  no  objections  to 
the  action  as  described  in  this 
document  The  proposed  action. 
Alternative  2,  would  provide  reasonable 
protection  for  park  resources  and  values 
while  providiiig  flexibility  for  a  variety 
of  uses. 

ERP  No.  D-NPS-L61170-AK  Rating 
EC2.  Yukon-Chariey  Rivers  National 
Preserve,  Wilderness  Recommendations, 
Designation  or  Nondesignation.  AK. 

Summary:  EPA  expressed 
environmental  concerns  due  to  the 
potential  adverse  impacts  of  human 
activity  on  die  endangered  Peregrine 
falcon.  More  information  was  requested 
on  the  implementation  of  human  use 
restrictions  in  the  Peregrine  habitat. 

ERPNo.D-NPS'Leil71-AK.  Rating 
LO,  Kenai  Fjords  National  Park, 
Wilderness  Recommendations, 
Designation  or  Nondesignation,  AK. 

Summary:  EPA  has  no  objections  to 
the  actions  as  proposed  in  this 
document 

Final  EISs 

ERP  No.  F-COE-E3ei24-KY.  Upper 
Cumberland  River  Basin  Area  Flood 
Damage  Reduction  Plan. 
Implementation,  Harlan.  Baxter,  Loyall 
and  Rio  Vista  Cities.  Harlan  County,  KY. 

Summary:  EPA  feels  the  comments  on 
the  draft  EIS  are  satisfactorily 
addressed  in  this  document 

Note:  The  above  summary  should  have 
appeared  in  the  6-3-88  FR  Notice. 

Dated:  June  7, 1988. 
William  D.  Didienoo. 

Deputy  Director,  Office  of  Federal  Activities. 
[FR  Doc.  88-13151  Filed  6-9-68;  8:45  am] 


[OPTS-00092:  Fm.-339e-41 

Biotachnology  Sdanca  Advlaory 
Committaa;  Subeommittoa  on 
Praffianuf acturv  Notification  Review; 
Meeting 

agency:  Environmental  Protection 
Agency  (EPA). 
Acnoii;  Noticii. - 

summary:  There  will  be  a  1-day  meeting 
of  the  Biotechnology  Science  Advisory 
Committee's  Subcommittee  on 
Premanufacture  Notification  Review. 
This  subcommittee  will  advise  Q>A  on  a 
premanufacture  notification  (Ph^ 
submitted  to  EPA  by  BioTechnica 
Agriculture  Inc.  (BTA),  in  compliance  - 
with  the  Toxic  Substances  Control  Act 
(TSCA).  The  meeting  will  be  open  to  the 
public  although  some  parts  of  the 
meeting  may  be  closed  for  discussion  of 
confidential  business  information. 
DATES:  The  meeting  will  be  held  on 
Thursday,  July  14. 1988,  from  10  a.m.  to  5 
p.m  Requests  to  speak  at  the  BSAC 
Subcommittee  meeting  and  written 
comments  for  consideration  by  the 
BSAC  Subcommittee  should  be 
submitted  by  July  5, 1988. 
ADOmESS:  The  meeting  will  be  held  at: 
Environmental  Protection  Agency,  Rm. 
1112,  Crystal  Mall  #2. 1921  Jefferson 
Davis  Highway,  Ariington,  VA. 

Written  comments  for  consideration 
by  the  BSAC  Subcommittee  and 
requests  to  speak  at  the  meeting  should 
be  identified  with  the  docket  control 
number  "[OPTS-00092]"  and  should  be 
sent  to:  Dociunent  Processing  Center 
(TS-790),  Office  of  Toxic  Substances. 
Environmental  Protiection  Agiency,  Rm. 
L-lOO,  401 M  St'  SW..  Washington.  DC 
20460,(202)554-1305. 

ron  FURTHER  intorMatkni  contact: 
Michael  M.  Stahl,  Acting  Director.  TSCA 
Assistance  Office  (TS-7g9).  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency,  401  M  St.  SW.. 
Washington.  DC  20460,  (202)  554-1404. 
SUPPLCMCNTARY  MFORMATION:  This 

notice  is  in  accordance  with  the  Federal 
Advisory  Committee  Act  (FACA)  (5 
U.S.C.  App.  I  (1982))  which  requires  that 
timely  notice  of  each  meeting  of  a 
Federal  advisory  committee  be 
published  in  the  Federal  Rc^ster.  This 
notice  armounces  that  the  EPA  will 
convene  a  1-day  meeting  of  the 
Biotechnology  Science  Advisory 
Committee  Subcommittee  on   ■ 
Premanufacture  Notification  Review 
(BSAC  Subcommittee)  on  July  14. 1988. 
BTA  has  voluntarily  submitted  four 
WSHt  for  EPA  review  under  TSCA 
Seftion  5  as  requested  in  the  Agency's 
June  26, 1986  Statement  of  Policy  (51  FR 
23326).  The  PMN  microorganisms  are 


four  strains  of  Bradythizobium 
faponicum  which  have  been  genetically 
engineered  to  carry  genes  for  antibiotic 
resistance  that  came  from 
microorganisms  in  a  different  genus. 
BTA  plans  to  conduct  small-scale  field 
tests  in  two  locations  to  evaluate  the 
ability  of  the  genetically  engineered  B. 
faponicum  strains  to  compete  and  form 
nodules  on  soybean  plants.  The 
antibiotic  resistance  genes  will  provide 
a  means  of  monitoring  the  survival  and 
location  of  the  PMN  strains  under  field 
conditions. 

I.  Announcement  of  die  Receipt  of 

Premanufacttire  Notification 

A  notice  announcing  the  receipt  of  the 
PMNs  designated  as:  P  88-1275,  P  88- 
1276.  P  88-1277,  and  P  88-1278 
appeared  as  part  of  the  weekly,  notice  of 
FMNs  published  in  the  Fedeiel  Re^ster 
of  May  28, 1888  (53  FR  19035).  These 
PMNs  are  the  subject  of  this  meeting  of 
the  BSAC  Subcommittee.  Please  consult 
that  Federal  Register  notice  for  specific 
information  on  these  PMNs.  Copies  of 
the  PMN  submission  are  available.in  die 
public  file  identified  with  the  docket 
control  number  OPTS-51706,  and  copies 
are  available  on  request  from  the  T^CA 
Assistance  Office  by  calling  (202)  554- 
1404. 

n.  Purpose  of  the  Mee&ig 

The  BSAC  Subcommittee  will  meet  to 
advise  EPA  in  its  review  of  these  PMN 
microorgpanisras  under  the  authority  of 
section  5  of  TSCA.  EPA  has  decided  that 
expert  assistance  is  desirable  because 
risk  assessment  for  genetically  modified 
microorganisms  released  to  the  - 
environment  is  a  new  area.  The  current 
limitations  in  scientific  data  on  such 
releases  require  the  Agency  to  conduct 
case  specific  studies.  As  scientific  data 
on  environmental  releases  becomes 
available,  general  principles  for  review 
of  these  releases  may  be  established. 
Since  such  principles  are  not  yet 
established,  EPA  j>lans  to  consult  with 
experts  outside  the  agency  during  its 
review  of  certain  PMN  microorganisms. 

EPA  will  develop  a  risk  assessment, 
estimate  the  benefits  associated  with 
the  new  substances,  and  reach  a 
regulatory  decision.  The  risk  assessment 
will  be  based  on  the  advice  of  the  BSAC 
Subcommittee,  the  information 
submitted  in  ^e  I^4N,  and  other 
available  information.  The  risk 
assessment  will  estimate  the  benefits 
associated  with  field  experiments  using 
the  PMN  microorganisms,  and  evaluate 
whether  any  risk  associated  with  the 
PMN  microorganisms  may  be 
unreasonable. 

'  Members  of  the  BSAC  Subcommittee 
will  review  EPA's  draft  risk  assessment 


and  advise  the  Agenoy  of  dieir  own 
assessment  of  the  available  data  on  the 
potential  hazards  and  likely  exposures 
to  the  PMN  microorganisms.  The 
subcommittee  members  will  review  any 
written  comments  provided  by  the 
public  in  advance  of  the  meeting  and 
will  assist  in  identifying  additional 
information  that  may  be  necessary  to 
determine  whether  the  environmental 
release  of  the  microorganism  may 
present  an  unreasonaUe  risk  to  human 
health  or  the  environment.  After  this 
public  meeting,  EPA  may  request 
additional  information  from  the  PMN 
submittOT.'         ".  .   •■ - 

EPA  has  audiority  to  allbw 
manufacture  and  use,  to  prohibit  release 
or  to  impose  restrictions  on  manufactiure 
and.use  of  the  PMN  microorganisms. 
EPA  has  90  days  to  review  the  PMN. 
The  review  period  may  be  extended  by 
agreement  between  BTA  and  EPA.  or 
lihilaterally  by  EPA  under  section  5(c)  of 
TSCA.  EPA  has  established  a  file, 
CHTS-00092  that  specifically  concerns 
this  meeting  of  the  BSAC  Subcommittee 
on  Premanufacttire  Notification  Review. 
The  risk  assessment  as  well  as  public 
comments  on  the  PMN  submission  will 
be  available  in  this  public  docket  after 
July  1, 1988. 

m.  Public  Comment  and  Participation 

The  meeting  will  be  open  to  die  public 

although  parts  of  the  meeting  may  be 
closed  to  allow  disussion  of  confidential 
business  information.  Members  of  the 
BSAC  Subcommittee  will  hear  the 
comments  of  individuals  who  have 
requested  the  opportunity  to  speak.  EPA 
will  also  describe  in  more  detail  its 
approach  to  risk  assessment  for  these 
PMN  microorganisms. 

IV.  Subject  of  die  Meeting 

The  PMN  microorganisms  being 
reviewed  by  EPA  are  four  strains  of 
genetically  engineered  Bradyrhizobium 
faponicum.  BTA  has  selected  two  parent 
strains  of  A  faponicum:  USDA 110  and 
an  isolate  from  a  field  in  Pepin  County, 
Wisconsui.  Genes  for  streptomycin/ 
spectinomycin  resistance  from  Shigella 
flexneri  and  termination  sequences  from 
Escherichia  coli  were  genetically 
engineered  into  each  parent  strain 
resulting  in  two  PMN  microorganisms.  A 
different  construction  using  kanamycin/ 
neomycin  resistance  genes  from 
Klebsiella  pneumoniae  were  genetically 
engineered  into  each  parent  strain.  As  a 
result  a  total  of  four  new 
microorganisms  (containing  genetic 
material  bom  different  genera)  were 
created.  BTA  has  conducted  research  on 
some  of  the  PMN  microorganisms  in 
contained  facilities  such  as  laboratories. 
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growth  chambers,  and  greenhouses,  and 
now  wishes  to  continue  its  research  and 
development  (R&D)  activities  by 
conducting  small-scale  Beld  trials. 

There  will  be  two  small-scale  field 
trials:  (1)  To  determine  the  effect  of  the 
insertion  of  marker  genes  into  B. 
japonicum  on  competition  and  symbiotic 
performance  under  field  conditions  and 
(2)  to  compare  different  methods  of 
applying  B.  japonicum  to  soybean  seeds. 
TThs  field  trials  will  be  conducted  in:  (1) 
A 100  acre  field  at  BTA's  Chippewa 
Agricultural  Station  near  Arkansaw  in 
Pepin  County.  Wisconsin  and  (2)  a  77 
acre  field  at  McAllister  Seed  Company's 
facilities  near  Mount  Pleasant  in  Henry 
County,  Iowa. 

The  use  of  these  FMN  microorganisms 
which  are  "marked"  with  the  introduced 
antibiotic  resistance  genes  will  allow 
BTA  to  monitor  the  survival  and   \ 
location  of  these  PMN  microorganisms 
under  actual  field  conditions.  These 
field  tests  are  one  step  in  BTA's  attempt 
to  develop  strains  of  A  japonicum  with 
an  increased  ability  to  convert 
atmospheric  nitrogen  to  forms  of 
nitrogen  utilized  by  crop  plants.  The 
identification  of  a  genomic  site  suitable 
for  integration  of  genetic  material 
without  affecting  normal  cell  growth  or 
symbiotic  function  is  an  important  step 
in  developing  a  commercial  ivoducL 

BTA  has  submitted  information 
concerning:  the  identity  of  the  organism, 
genetic  engineering  techniques  used. 
exposare  data,  human  health 
considerations,  die  locations  of  the 
proposed  field  test,  design  and 
supervision  of  the  tests,  methods  of 
application,  monitoring  and  control 
procediu«8,  and  envinmmental  fate  and 
effects. 

BTA  voluntarily  submitted  the  PMNs 
on  May  3. 1988.  although  these 
microorganisms  are  part  of  BTA's  R&D 
activities.  The  company  took  this  action 
in  compliance  with  EPA's  "Statement  of 
Policy"  published  in  the  Federal  Ragister 
of  June  26, 1986  (51  FR  23313).  In  that 
notice.  EPA  stated  that  certain  microbial 
products  were  subject  to  TSCA,  and 
requested  conunercial  researchers  > 
intending  to  release  new  living 
microorganisms  into  the  environment  to 
report  their  activities  to  the  Agency, 
rather  than  to  conduct  such  activities 
under  the  exemption  for  R&D  provided 
by  section  5(h)(3)  of  TSCA.  These 
microorganisms  devel(^>ed  by  BTA  are 
subject  to  PMN  requirements.  becMise 
they  contain  genetic  material  from  more 
than  one  taxonoqiic  genus,  and  therefore 
are  defined  as  new  microorganisms  in 
the  1986  Statement  of  Policy. 


Dated:  fane  7. 1988. 
folia  A.  Mwm, 

AMtsUwt  Admmntratorfor  Pesticides  and 
Toxic  Substances. 

(FR  Doc  88-13210  nied  •-•-«;  8:«  am] 
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[OPT8-<400017;  Fia.-339»-e] 

Computer  Sciences  Corp.  liHx;  Access 
to  Trsde  Secret  Information 


;  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  EPA  has  authorized 
Comptuer  Sciences  Corporation,  and 
their  subcontractor,  CRC  Systems, 
Incorporated  of  Fairfax,  VA  for  access 
to  information  which  has  been 
submitted  to  EPA  under  sections  303, 
311,  312,  and  313  of  the  Emergency 
Preparedness  and  Community  Ri^t-to- 
Know  Act  of  1986,  also  known  as  Title 
in.  Some  of  tiie  information  may  be 
claimed  or  determined  to  be  trade  secret 
information. 

DATE:  Access  to  the  trade  secret 
information  submitted  to  H*A  will  occur 
no  sooner  than  June  "24, 1988. 
FOR  FURTHCR  INFORMATION  CONTACH 
Steve  Newburg-Rinn,  Acting  Chief, 
Public  Data  Branch  (TS-7TO), 
Information  Management  Division, 
Office  of  Toxic  Substances, 
Environmental  Protection  Agency,  Rm. 
NB-G008, 401 M  Street  SW., 
Washington.  DC  20460,  (2(^-382-3758). 
supeuascNTARv  iNTORMATiow.  Undo- 
the  Superfund  Amendmefits  and 
Reauthorization  Act  of  1986  (SARA), 
industry  must  report  information  on  the 
presence,  use,  production,  and 
manufacture  of  certain  chemicals  to 
EPA. 

Under  contract  number  68-01-7176, 
CRC  Systems.  Incorporated.  11242 
Waples  Mill  Road.  Fairfax.  VA  2203a  ss 
subcontractors  to  Computer  Sciences 
Corporation.  6100  Gatehouse  Road.  Palls 
Chruch,  VA,  will  develop  an  automated 
Section  313  Toxic  Release  Inventory 
submission  form  on  personal  computer 
diskette  as  an  enhancement  to  the 
Section  313  Toxic  Release  Inventory 
mainfitune  computer  system. 
Specifically.  CRC  Systems  Incorporated 
will  analyze  tlie  requirements  for  a  11U 
automated  form,  determine  the 
feasibility  of  modifyii^  existing 
automated  form  software  and  develop 
and  test  software  for  a  TIU  automated 
submission  fbnn. 

hi  accordance  with  40  CFR  2.306(j}. 
EPA  has  determined  that  Computer 
Science  Coiporation  and  their 
subcontractors.  CRC  Systems. 


Incorporated  will  require  access  to  trade 
secret  information  under  SARA  to 
successfully  design  and  develop  an 
automated  TRI  form.  CRC  Systems 
personnel  will  be  given  access  to  SARA 
section  313  submissions  and  related 
documents.  Some  of  tlie  information 
may  be  claimed  or  may  be  determined 
to  be  trade  secret.  Personnel  will  be 
required  to  sign  non-disclosure 
agreements  and  will  be  briefed  on 
am>ropriate  security  procedures. 

EPA  is  issuing  this  notice  to  inform  all 
submitters  of  information  under  sections 
303.  311.  312.  and  313  of  SARA  that  EPA 
may  provide  Computer  Sciences 
Corporation  and  tiieir  subcontractors. 
CRC  Systems.  Incorporated  access  to 
these  trade  secret  materials  on  a  need- 
to-know  basis.  All  access  to  SARA  trade 
secret  information  under  this  contract 
will  take  place  at  the  Tide  III  Reporting 
Center.  Upon  termination  of  their 
contract,  or  prior  to  termination  of  their 
contract  at  EPA's  request,  Computer 
Sciences  Coiporation  will  return  all 
materials  to  EPA. 

Clearance  to  access  to  SARA  trade  secret 
information  under  this  contract  is  scheduled 
to  expire  on  Septemt)er  30,  ISOa 

Dated- May  Sa  1986 
Ctiaries  L.  EBdns, 

Director,  Office  of  Toxic  Substances. 
\fK  Doc.  88-13113  Filed  e-0-«8: 8:45  am] 
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[OPTS-400016;  Fm.-439S-41 

Planning  Reeearch  Corp.;  Acceee  to 
Trade  Secret  Information 

AQCNCV:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

SUMMARY:  EPA  has  authorized  Planning 
Research  Corporation,  and  their 
subcontractors,  Sycom,  Incorporated  of 
(3iantilly,  VA  for  access  to  ii^ormation 
which  has  been  submitted  to  EPA  under 
sections  303,  311,  312,  and  313  of  the 
Emergency  Preparedness  and 
Community  Right-to-Know  Act  of  1986, 
also  know  as  lltle  m.  Some  of  the 
information  may  be  claimed  or 
determined  to  be  trade  secret 
information. 

DATE:  Access  to  the  t/ade  secret 
information  submitted  to  EPA  will  occur 
no  sooner  than  June  24, 1988. 


FOR  FURTHER  IWFORMATIOII  CONTACT! 
Steve  Newbnrg-Rinn,  Acting  Chief, 
Public  Data  Branch  (TS-793), 
Information  Management  IKvision, 
Office  of  Toxic  Substances, 
Environmental  Protection  Agency,  Rm. 


NE-G008. 401  M  Street  SW.. 
Washington,  DC  20460,  (202-382-3758). 

SUPPLEMENTARY  INFORMATION:  Under 

the  Superfund  Amendments  and 
Reauthorization  Act  of  1986  (SARA), 
industry  must  report  information  on  the 
presence,  use,  production,  and 
manufacture  of  certain  chemicals  to 
EPA. 

Under  contract  number  68-01-7361, 
Sycom  Incorporated,  14532  Lee  Road, 
Chantilly.  VA  ^2021.  as  subcontractor  to 
Planning  Researdi  Corporation,  will 
assist  the  Office  of  Toxic  Substances. 
Information  Management  Division  in 
design,  development,  implementation, 
and  maintenance  of  the  Toxic  Chemical 
Release  Inventory  data  base  in  respcuise 
to  the  requirements  of  sections  303, 311, 
312,  and  313  of  SARA.  Specifically, 
Sycom,  Incorporated  wiU  establish  add 
maintain  a  data  base,  called  the  Toxic 
Chemical  Release  Inventory,  and  an 
associated  document  trackhig  system 
for  the  purpose  of  electronically  storing 
data  collected  by  the  EPA  in  accordance 
witii  the  requirements  of  SARA,  Tide  III  . 
section  313. 

In  accordance  with  40  CFR  2.306(1), 
EPA  has  determined  that  Sycom, 
Incorporated  will  require  access  to  trade 
secret  information  under  SARA  to 
successfully  test  and  maintain  the  Title 
ni  document  tracking  system  and  Toxic 
Chemical  Release  Im-entory  data  trase. 
For  example,  Sycom  Incorporated 
personnel  will  be  given  access  to  SARA^ 
sections  303, 311, 312,  and  313 
submissions  and  related  documents. 
Some  of  the  information  may  be  claimed 
or  may  be  determined  to  be  trade  secret. 
Personnel  will  be  required  to  sign  non- 
disclosure agreements  and  will  oe 
briefed  on  appropriate  security 
procedures. 

EPA  is  issuing  this  notice  to  inform  all 
submitters  of  information  under  sections 
303, 311, 312,  and  313  of  SARA  that  EPA 
may  provide  Sycom.  Incorporated 
access  to  these  trade  secret  materials  on 
a  need-to-know  basis.  All  access  to  ■ 
SARA  trade  secret  information  under 
this  contract  will  take  place  at  the  Tide 
in  Reporting  Center.  Upon  termination 
of  their  contract  or  prior  to  termination 
of  their  contract  at  Q'A's  request, 
Sycom,  Incorporation  will  return  all 
material  to  EPA. 

Clearance  to  access  to  SARA  trade  secret 
information  under  this  contractls  scheduled 
to  expire  on  September  3a  1991. 

Dated:  May  30, 1S88. 

Ciiatlu  L.  Ettdns, 

Director,  Office  of  Toxic  Substances. 
[FR  Doc  88-13114  Filed  &-e-88: 8:4S  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Advisory  Committee  on  Advanced 
Television  Service!  Planning 
Sut)Oommlttee;  Meeting 

1.  The  Planning  Subcommittee  will 
hold  its  fifth  meeting  on:  June  28, 1988, 
9:30  a.m.,  1919  M  Street  NW., 
Washingtcm,  DC  20554,  Room  856. 

2.  The  purpose  of  this  meeting  is  to 
review  the  woricing  parties'  reports  and 
tiie  Chairman's  report  to  the  Advisory 
Committee  and  to  discuss  future  work. 

3.  The  agenda  of  the  meeting  is  as 
follows: 

a.  Call  to  order  by  the  chairman 

b.  Adoption  of  the  minutes  of  the  fourth 
meeting 

c.  Review  and  discussion  of  the  final 
reports  of  each  Woiiung  Party  and 
Advisoiy  Groiqi  Chairman 

d.  A  review  of  the  Interim  Report 
submitted  to  tiie  FCC 

e.  Further  woiic  to  be  performed  by  the 
Planning  Subcommittee 

f.  Other  business 

g.  Date  and  location  of  next  meeting 

4.  This  meeting  is  open  to  the  public. 

5.  Parties  may  submit  written 
statements  prior  to  or  at  the  time  of  the 
meeting.  Oral  statements  and  discussion 
will  be  permitted  under  the  direction  of 
the  Chairman. 

6.  For  further  information  please 
contact: 

Chairman  I.A.  Flaherty,  (212)  965- 
2213,  or  William  Hassinger,  (202)  632- 
6460. 

H.  Walker  Feasterlir. 
Acting  Secretary,  Federal  Communications 
Commission. 

[FR  Doc.  68-1305  Filed  6-0-88;  8:45  am] 
■NJJNG  cooc  STia-ei-M 

[Report  Na  1732] 

Petitions  for  Reconsideration  and 
AppHcatione  for  Review  of  Actions  m 
Rule  Maidng  Proceedings 

June  3, 1988. 

Petitions  for  reconsideration  and 
applications  for  review  have  been  filed 
in  the  Commission  rule  making 
proceeding  listed  in  this  Public  notice 
and  published  pursuant  to  47  CFR 
1.429(e).  The  full  text  of  these  document 
are  available  for  viewing  and  copying  in 
Room  239, 1919  M  Sti«et  NW., 
Washington,  DC.  or  may  be  purchased 
from  the  Commission's  copy  contractor 
International  Transcription  Service 
(202-857-3800).  Oppositions  to  these 
petitions  and  applications  must  be  filed 
June  27, 1988.  See  S  1.4(b)(1)  of  tiie 
Commission's  rules  (47  CFR  1.4(bKl))- 
Replies  to  an  opposition  must  be  filed 


within  10  days  after  the  time  for  filing 
oppositions  has  expired. 

Subject:  Amendment  of  S  73.202(b). 
Table  of  Allohnents,  FM  Broadcast 
Stations.  (Santa  Isabel,  Puerto  Rico  and 
Christiansted,  Virgin  Islands)  (MM 
Docket  No.  85-211,  RM-4740)  Number  of 
petitions  received:  2. 

Subject  Amendment  of  Part  74  of  die 
Commission's  Rules  to  Provide  for 
Satellite  and  Terrestrial  Microwave 
Feeds  to  Noncommercial  Educational 
FM  Translators.  (MM  Docket  No.  86-112. 
RM-5219)  Number  of  petitions  received: 
3. 

Subject-  Amendment  of  S  73.606(b). 
Table  of  Allotinents,  TV  Broadcast 
Stations.  (Grand  Junction,  Colorado) 
(MM  Docket  No.  86-148,  RM--4931) 
Number  of  petitions  received:  1. 

Application  for  Review 

Subject-  Amendment  of  S  73.202(b), 
Table  of  Allotmente.  FM  Broadcast 
Stations.  (Atlanta.  Texas)  (MM  Docket 
No.  86-67,  RM-5094)  Number  of 
applications  received:  1. 
H.  Walker  Fessterm, 
Acting  Secretary,  Federal  Communications 
Commission. 
[FR  Doc.  8&-13052  Filed  fr-0-88: 8:45  am] 
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FEDERAL  HOME  LOAN  BANK  BOARD 

[Notice  N0.-3,  June  7, 19IS] 

Federal  Savings  snd  Loan  Advisory 
Council  Meeting 

agency:  Federal  Home  Loan  Bank 
Board,  1700  G  Streel,  NW.,  Washington. 
DC  20552. 

action:  Notice  of  meetings^ ;. 


summary:  litis  notice  sets  forth  the 
proposed  agenda  of  a  forthcomirig 
meeting  of  the  Federal  Savings. and  Loan 
Adxisory  Council.  Notice  of  the  meeting 
is  required  under  the  Federal  Advisory 
Committee  Act. 

date(s): 

June  21. 1988, 9:00  a.m.-5:00  p.m. 
[line  22, 1988, 9:00  a.m.-ll:30  a.m 

address:  Hotel  Washington,  15th  and 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20004. 

FOR  FURTHER  INFORMAHON  CONTACT 

John  M.  Buckley,  Jr.  (202)  377-6577, 
Debra  J.  Aheam  (202)  377-6924. 

SUPPiEMENTARY  information: 

Proposed  agenda: 

1.'   Thrift  Industry  concerns 

2.  Major  Legal  Issues 

3.  Emerging  Issues  for  the  Thrift  Industry 


2i«Mr 
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4.    Investment  Banking  and  Thrift 
Institutions 

lohn  M.  Buckley.  |r^  I 

Secretary. 
[FR  Doc.  88-13177  Filed  6-8-88: 1005  ai^] 

■LLMQ  COW  STap-IO-M 


Larue  Federal  Savlnge  and  Loan 
Aaaoclatlon,  llodgenvllle.  KY; 
Appointment  of  Receiver  . 

Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  in  section  5 
(d)(6)(A]  of  the  Home  Owners'  Loan  Act 
of  1933,  as  amended.  12  U.S.C. 
1464(d)(6)(A)  (1982).  the  Federal  Home 
Loan  Bank  Board  appointed  the  Federal 
Savings  and  Loan  Insurance 
Corporation  as  sole  receiver  for  LaRue 
Federal  Savings  and  Loan  Association, 
Hodgenville.  Kentucky,  on  June  3, 1988. 

Dated:  June  6, 1988. 

By  the  Federal  Home  Loan  Bank  Boai^ 

NatfinaY.WadiiiigtaB. 

Assistant  Secretary. 

[FR  Doc.  88-13070  FUed  6-9-48: 8:46  am] 

MUMO  COOC  STllMil-M 


North  America  Savinge  and  Loan 
AaaodaUon,  a  Federal  Savlnga  and 
Loan  Aaaodation,  Coata  Ueaa,  CA; 
Appointment  Of  Receiver  | 

Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  in  section  5 
(d)(6)(A)  of  the  Home  Owneri"  Loan  Act 
of  lS33k  ••  amended,  12  U.S.C 
1464(d)(6)(A)  (1982),  the  Federal  Home 
Loan  Bank  Board  appointed  the  Federal 
Savings  and  Loan  Insurance 
Corporation  as  sole  receiver  for  North 
America  Savings  and  Loan  Assodation. 
A  Federal  Savings  and  Loan 
Association.  Costa  Mesa  California  on 
June  3. 1988. 

Dated  )mie  6. 1968.  j 

By  the  Federal  Home  Loan  Bank  Board. 

NaifioaY.Wadiingtaa.  . 

Assistant  Secretary.  I 

[FR  Doc.  88-13071  Filed  8-9-68:  8:45  am] 
■LUNO  CODE  tTJO-OMI 


INa  AC-7ie]  I 

Firat  Empire  Federal  Savinga  &  Loan 
Aaaodatibn,  Charlecton,  WV;  FHLLB 
Na  3216;  Final  Action:  Approval  off 
Converaion  Appicadon 


Date:  May  20. 198& 

Notice  is  hereby  given  that  on  May  17, 
1988,  the  Office  of  the  General  Counsel 
of  the  Federal  Home  Loan  Bank  Board, 
acting  pursuant  to  the  authority 


delegated  to  the  General  Counsel  or  his 
designee,  approved  the  application  of 
First  Empire  Federal  Savings  and  Loan 
Association,  Charleston.  West  Virginia 
for  permission  to  convert  to  the  stock 
form  of  organization.  Cities  of  the 
application  are  available  for  inspection 
at  the  Office  of  the  Secretariat  at  the 
Federal  Home  Loan  Bank  Board.  1700  G 
Street  NW..  Washingtcm.  DC  20552,  and 
at  the  Office  of  the  Supervisory  Agent  at 
the  Federal  Home  Loan  Bank  of 
Pittsburgh,  One  Riverfront  Center, 
Twenty  Stanwix  Street  Pittsbui^, 
Pennsylvania  15222-4893. 

By  the  Federal  Home  Loan  Bank  Board. 
John  F.  Ghizzooi. 
Assistant  Secretary. 
[FR  Doc  86-13072  Filed  6-9-88:  8:45  am] 
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FEDERAL  MARITIME  COMMISSION 
(PMtion  Na  P5-M] 

Mataon  Navigation  Col,  Inc^ 
Application  for  Section  35  Exemption; 
niing 

Notice  is  given  that  Matson 
Navigation  Company.  Inc.  ("Matson") 
has  applied  for  an  exemption  pursuant 
to  section  35  of  the  Shipping  Act,  1916, 
46  U.S.a  app.  833a.  ^cifically.  Matson 
seeks  an  order  from  the  Federal 
Maritine  Commission  exempting  Matson 
from  compliance  with  the  provisions  of 
section  2,  Intercoastal  ^pping  Act, 
1933. 46  U.S.C  app.  844  and  the 
Commission's  rules  in  46  CFR  550.3  (f) 
and  550.3  (o)  so  that  Matson  may  file  (1) 
on  not  less  than  one  day's  notice  new  or 
reduced  rates  (other  than  general  rate 
decreases  at  "across  the  lx)ard" 
decreases)  asjd  (2)  on  not  less  dian 
seven  working  days  notice  increases  in 
rates  (other  than  general  rate  increases 
or  "across  the  board"  increases),  for  rate 
items  listed  in  Matson's  tariffs* in  the 
trade  between  the  United  States  Pacific 
Coast  and  Hawaii. 

In  order  for  the  Commission  to  make  a 
thorough  evaluation  of  the  application 
for  exemption,  interested  persons  are 
requested  to  submit  views  or  arguments 
on  the  application  no  later  than  July  15, 
198a  Responses  shall  be  directed  to  the 
Secretary,  Federal  Maritime 
Commission.  Washington,  DC  20573- 
0001  in  an  original  and  15  copies. 
Responses  shall  also  be  served  on  David 
F.  Anderson,  Associate  General 
Counsel,  Matson  Navigation  Company, 
Inc.,  Post  Office  Box  7452,  San 
Francisco.  California  94120. 

Copies  of  the  applicatiiHi  are 
available  for  examination  at  the 
Washington.  £>C  office  of  the 


Commission,  1100  L  Street  NW.,  Room 
11101. 

Tony  P.  Koniiooth. 
Assistant  Secretary. 
dPR  Doc  86-13135  Filed  6-9-88: 8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

Change  In  Bank  Control  Notice^ 
Acquiaitiona  of  Sharaa  of  Banka  or 
Bank  Hokfing  Companiea;  Maifyn  N. 
Bateinan 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
i  225.41  of  die  Board's  Relation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  diat  are 
considered  in  acting  on  Ae  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  tiie  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspectitm  at  the  offices  of  the  Board 
of  Govemms.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  June  24, 1988. 

A.  Fedetel  Keaetve  Bank  of  San 
Fraadaoo  (Hany  W.  Green.  Vice 
President)  101  Market  Stieet  San 
Francisco,  California  94105: 

1.  Marlyn  N.  Bateman,  Sumner, 
Washington;  to  acquire  up  to  16.9 
percent  of  the  voting  shares  of  Valley 
Bancoiporation.  Sumner.  Washington, 
and  thereby  indirectly  acquire  Bank  of 
Sumner,  Sumner,  Washington. 

2.  Michael  J.  Corliss,  Seattle, 
Washington:  to  acquire  16.9  percent  of 
the  voting  shares  of  Valley 
Bancorporation,  Sumner,  Washington, 
and  thereby  indirectly  acquire  Bank  (^ 
Sumner,  Sumner.  Washington. 

Board  of  Governors  of  tlie  Federal  Reserve 
System.  June  6, 1988. 
JamMMcAfae. 

Associate  Secretary  of  the  Board. 
[FR  Doc.  86-13035  Filed  6-9-ea-  8:45  am] 
iiuJNa  Gooc  nw-ovM 


Bankaharee  Corp.  of  racevMe,  et  aL; 
Formatlena  o^  AcqulaltkMW  liy;  and 
Mergera  of  Bank  HokHng  Companiea 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holtting 
Company  Act  (12  U.8.C.  1842)  and 


§  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holdii^ 
company  or  to  acquire  a  bank  or  bank 
boMblng  company.  Hie  factors  tfiat  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
aoy  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  tiiat 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  apfrikatioos 
must  be  received  not  later  than  Jidy  1, 
1988. 

A.  Fedwd  Reserve  Bank  of  Atlanle 
(Robert  £.  Heck.  Vice  President)  104 
Marietta  Street  NW..  Atlanta,  Geoi^a 
30303: 

1.  Baniahares  Corporation  o^ 
Niceville,  Niceville.  Florida;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  votLng  shares  of  Peoples 
National  Bank  of  Niceville,  NicevtDe, 
Florida. 

B.  Federal  Reserve  Bank  of  SL  Loub 
(Randall  C  Sumner,  Vice  President)  411 
Locust  Street  St.  Louis.  Missouri  63166: 

1.  Vista  Bancorporation.  Van  Buren, 
Arkansas;  to  become  a  bank  holding 
company  by  acquiring  at  least  61.59 
percent  of  the  voting  shares  of  Citizens 
Bank  and  Trust  Company,  Van  Buren, 
Arkansas. 

Board  of  Governors  of  the  Federal  Reserve 
System.  June  6, 198& 

James  McAfee. 

Associate  Secretary  of  the  Board. 

[FR  Doc.  88-13036  PSled  6-9-68;  8:45  am] 

BILUNG  COOC  C210-01-M 


F  &  M  Bank  Corp.,  et  al.;  AppHcatkMia 
To  Engage  de  Novo  In  Permlaalble 
Nonbankbig  AcUvttiea 

Hie  companies  listed  in  this  notice 
have  filed  an  application  under    . 
§  225.23(a)(1)  of  the  Board's  Regulation 

Y  (12  CFR  225.23(aMl))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.r. 
1843(c)(8))  and  {  225.21(a)  of  Regulation 

Y  (12  CFR  225.21(a]]  to  commence  or  to 
engage  de  novo,  either  directiy  or 
through  a  subsidiaiy,  in  a  nonbanking 


activity  that  is  listed  in  {  22S.2S  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  die 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweight  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicatkig  how  the  party 
conunenting  would  be  aggrieved  by 
approval  of  the  proposfflT 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  June  30, 1988. 

A..  Federal  Reserve  Bank  of  Richmond 
(Lloyd  W.  Bostian,  Jr.,  Vice  President) 
701  East  Byrd  Street,  Richmond,  Virghiia 
23261: 

1.  FS'MBank  Corp.,  Tlmberville, 
Virginia;  to  engage  de  novo  throu^  its 
subsidiary,  TEB  Life  Insurance 
Company,  Timberville,  Virginia,  in  the 
reinsurance  of  credit  life  and  accident 
and  health  insurance  presently  being 
sold  by  Farmers  &  Merchants  Bank,  the 
wholly-owned  subsidiary  of  F  ft  M  Bank 
Corp..  and  F  &  M  Bank  Corp.  in 
connection  with  their  extensions  of 
credit  pursuant  to  fi  225.25(b)(8)  of  the 
Board's  Regulation  Y.  These  activities 
will  be  conducted  in  Timberville, 
Vir^ia,  the  surrounding  areas  of 
Rockingham  and  Shenandoah  County, 
Virginia,  and  the  southern  portion  of 
Hardy  County,  West  Virginia,  the  Elkton 
area  and  the  southern  portion  of  Page 
County,  Virginia. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck,  Vice  President)  104 
Marietta  Street,  NW.,  Atlanta,  Georgia 
30303: 

1.  Comnwnity  Bankshares,  Inc., 
Cornelia,  Georgia:  to  engage  de  novo 
through  its  subsidiary.  Community 


Family  Credit,  faic,  Cornelia.  Georgia,  in 
making,  acquiring,  or  servicing  loans  or 
other  extensions  of  credit  for  its  account 
or  for  the  account  of  others,  such  as 
would  be  made  by  a  consumer  finance 
or  a  mortgage  company  pursuant  to 
i  225.K(bXl)  of  die  Board's  Regulation 
Y.  These  activities  will  be  conducted 
throughout  the  State  of  Georgia. 

Board  of  Governors  of  the  Federal  Reserve 
System,  June  6. 1968. 
James  McAfee, 

Associate  Secretary  of  the  Board. 
[FR  Doc.  88-13037  Filed  6-9-88: 8:45  am] 

MLLMQ  CODE  tHO-OI-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Alcohol,  Drug  Abiiee,  and  Mental 
Health  AdminlatratkM 

National  Adviaory  Mental  Health 
Couad;  Mealing 

AQSNCV:  Alcohol.  Drug  Abuse,  and 
Mental  Health  Administration,  HHS. 
ACTION:  Cancellation  of  meeting  notice. 

ttaananY;  Public  notice  was  given  in  the 
Fedenl  Ragistar  on  May  It  1888. 

Volume  S3.  No.  91.  on  Page  16784  diat 
the  National  Advisory  lt4ental  Health 
Council.  NIMH,  would  meet  on  June  13 
at  9KX)  a.m.  in  the  Paridawn  Building. 
Conference  Rooms  G  and  H,  5600 
Fishers  Lane,  Rockville,  MD  20657.  Iliis 
meeting  has  been  cancelled. 

Date:  June  8. 1988. 
Peggy  W.  CockiUL 

Committee  Management  Officer,  Alcohol, 
Drug  Abuse,  and  Mental  Health 
Administration. 

[FR  Doc  86-13192  Filed  6-9-68;  6:45  am] 
■HXMOCODC  41«a-3l>-M 


Centera  for 


Control 


Commltteaa;  Eatabliahment  Renewal, 
TerminatkMi,  eta;  AIDS  Prevention 
Advleory  Committee 

action:  Notice  of  establishment— CDC 
AIDS  Prevention  Advisory  Committee. 

Pursuant  to  Federal  Advisory 
Committee  Act  5  U.S.C.  Appendix  2. 
the  Centers  for  Disease  Control  (CDC) 
announces  the  estabhshment  by  the 
Secretary  of  Health  and  Human 
Services,  on  May  11. 1988.  of  the 
foUotving  Federal  advisory  committee: 

Designation:  CDC  AIDS  Prevention 
Advisory  Committee. 

Purpose:  This  Committee  wiU  advise 
the  Director,  CDC,  regarding  objectives, 
strategies,  and  priorities  for  AIDS 
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prevention  efforts  including  maintaining 
surveillance  of  AIDS  and  HIV  infection, 
the  epidemiologic  and  laboratory  study 
of  AIDS  and  HIV.  information/  * 
education  and  risk  reduction  activities 
designed  to  prevent  the  spread  of  HIV 
infection,  and  other  preventive  measures 
that  become  available. 

Authority  for  this  Committee  will 
expire  May  11, 1990,  unless  the 
Secretary  of  Health  and  Human 
.Services,  with  the  concurrence  of  the 
Committee  Management  Secretariat. 
General  Services  Administration, 
formally  determines  that  continuance  is 
in  the  public  interest. 

Dated:  Junes,  198&  | 

Qvin  Ifilyar. 

Associate  Director  for  Policy  Coordination, 
Centers  for  Disease  Control. 
[FR  Doc.  88-13063  Filed  6-9-68:  8:45  am] 
aauNQ  CODE  4ieo-it-ii 


National  Instrtuta  for  OccufMtkxtal 
Safety  and  Healtti  Board  of  Scientific 
Counselors;  Open  Meeting 

In  accordance  with  section  10(aK2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  (CDC)  announces  the  following 
National  Institute  for  Occupational 
Safety  and  Health  (NIOSH)  committee 
meeting: 

Name:  Board  of  Scientific  Counselors 
(BSC). 

Date:  June  2a-29. 1968. 

Place:  Auditorium  A,  Centers  for 
Disease  Control.  1600  Clifton  Road  NE.. 
Atlanta,  Georgia  30333. 

Time  and  Type  of  Meeting:  | 

Open  9  a.m.-5  p.m..  June  28. 

Open  8:30  a.m.-12  noon,  June  29. 

Contact  Person:  Roy  M.  Fleming. 
Sc.D..  Executive  Secretary.  BSC.  NIOSH. 
CDC.  1600  Clifton  Road  NE..  Atlanta. 
Georgia  30333.  Telephone:  Commercial: 
(404)  639-3343.  FTS:  236-3343. 

Purpose:  The  Board  is  charged  with 
advising  the  Director  of  the  National 
Institute  for  Occupational  Safety  and 
Health  on  the  scientific  quality  and 
efficacy  of  the  Institute's  research. 

Agenda:  Agenda  items  for  the  meeting 
will  include  announcements, 
consideration  of  minutes  of  the  previous 
meeting,  an  overview  of  NIOSH.  a 
discussion  of  the  function  of  the  Board, 
review  of  past  Board  activities,  and 
current  and  planned  activities  for  the 
Board. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

The  meeting  is  open  to  the  public  for 
observation  and  participation.  Anyone 
wishing  to  make  an  oral  presentation 
diould  notify  the  contact  peraon  listed 


above  as  soon  as  possible  before  the 
meeting.  The  request  should  state  the 
amount  of  time  desired,  the  capacity  in 
which  the  person  will  appear,  and  a 
brief  outline  of  the  presentation.  Oral 
presentations  will  be  scheduled  at  the 
discretion  of  the  Chairperson  and  as 
time  permits. 

A  roster  of  members  and  other 
relevant  information  regarding  the 
meeting  may  be  obtained  from  the 
contact  person  listed  above. 

Dated:  June  8. 1988. 
Elvin  HUyar. 

Associate  Director  for  Policy  Coordination, 

Centers  for  Disease  Control. 

[FR  Doc.  88-13062  Filed  6-«-88;  8:45  am] 

MLUNQ  COOC  41«>-1t-« 


Food  and  Drug  Administration 

Advisory  Committee;  Amendment  of 
Meeting  Notice 

AOCNCY:  Food  and  Drug  Administration. 
action:  Notice. 

SUMMARV:  The  Food  and  Drug 

Administration  is  amending  a  public 
advisory  commiUee  meeting  notice  of 
the  General  and  Plastic  Surgery  Devices 
Panel  to  reflect  an  addition  to  the  open 
committee  discussion  agenda.  Notice  of 
the  June  24. 1988.  meeting  was  published 
in  die  Federal  Register  of  May  20, 1988 
(53  FR  18182). 

SUPPI^MENTARY  INFOnMATKHI:  In  FR 

Doc.  88-11381.  appearing  at  page  18162 
in  the  Federal  Register  of  May  20, 1988, 
a  change  is  made  under  the  heading 
"General  and  I^astic  Surgery  Devices 
Panel."  On  page  18162.  second  and  third 
columns,  the  Opeii  committee 
discussion  paragraph  is  revised  to  read 
as  follows: 

Open  CtNniiiittae  Discussion 

The  committee  will  discuss  premarket 
approval  applications  (PMA's)  for  a 
collagen  device  for  temporary 
embolization  and  a  polypropylene 
suture.  The  committee  may  discuss  a 
PMA  for  a  biosynthetic  temporary  skin 
substitute  and  a  nylon  suture,  and  may 
also  discuss  a  reclassification  petition 
for  nonabsorbable  polyamide  surgical 
sutures  (Docket  No.  B8P-0136). 

Dated-  )une  3, 1S8& 

lolui  M.  Tayior. 

Associate  Commissioner  for  ReguJatory 
Affairs. 

(FR  Doc.  8fr-1305S  nied  e-7-88;'ll:4S  am] 

MLUNQ  COOC  4M0-01-M 


Consumer  Participation;  Open 
Meetings 

AOfNCY:  Food  and  Drug  Adminisfration. 
ACTKMl:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  i9  announcing  the 
following  district  consumer  exchange 
meeting: 

Boston  District-Office,  chaired  by  E.J. 
McDonnell.  District  Director.  Ilie  topic 
to.be  discussed  is  health  messages  on 
food  labeling. 

date:  Tuesday.  June  21. 1988..  10  a.m.  to 
12pjn. 

AOOREdS:  Superior  Court.  Room  ll/l2. 
Route  eA.  Barnstable,  MA  02630. 

FOR  FURTHER  INFORMATION  CONTACT: 

Paula  Fairfield.  Consumer  Affairs 
Officer,  Food  and  Drug  Administration, 
One  Montvale  Avenue,  Stoneham,  MA 
02180.  617-279-1479. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  meeting  is  to  encourage 
dialogue  between  consumers  and  FDA 
officials,  to  identify  and  set  priorities  for 
current  and  future  health  concerns,  to 
enhance  relationships  between  local 
consumers  and  FDA's  District  Offices, 
and  to  contribute  to  the  agency's 
policymaking  decisions  on  vital  issues. 

Dated:  June  3, 198& 

]ttn  M.  Taylor, 

Associate  Commissioner  for  Regulatory 
Affairs. 

(FR  Doa  88-13057  Filed  6-9-88;  8:45  am] 

MUMQ  COM  41W-41-M 


Heattti  Care  Financing  Administration 

Privacy  Act  of  1974;  System  of 
Records 

AOENCY:  Health  Care  Financing 
Administration  (HCFA),  Department  of 
Health  and  Human  Services  (HHS). 

action:  Notice  of  new  system  of 
records. 

summary:  In  accordance  with  the 
requirements  of  the  Privacy  Act  of  1974, 
we  are  proposing  to  establish  a  new 
system  of  records.  "Medicare  I%ysician 
Identification  and  Eligibility  System 
(MPIES)."  HHS/HCFA/BPO  No.  09-70- 
0525.  We  have  provided  background 
information  about  the  propoaed  system 
in  the  "tupniMnmuiY  information" 
section  below.  Althoiigh  the  Privacy  Act 
requires  only  that  the  "routine  uses"^ 
portion  of  the  system  be  published  for 
comment  HCFA  invites  comments  on 
all  portions  of  this  notice.  See  date 
section  for  comment  period. 


DATES:  HCFA  filed  a  new  system  report 
with  the  Speaker  of  the  House,  the 
President  of  the  Senate,  and  the 
Administrator,  Office  of  Information  and 
Regul3tory  Affairs,  Office  of 
Management  and  Budget  (OMB),  on  June 
7, 1988.  The  new  system  of  records  will 
become  effective  August  9, 1988,  unless 
HCFA  receives  comments  which  would 
necessitate  alterations  to  the  system. 
ADDRESS:  The  pubUc  should  address 
comments  to  Richard  A.  DeMeo.  HCFA 
Privacy  Act  Officer.  Office  of 
Management  and  Budget.  Health  Care 
Financing  Administratioa,  Room  G-M-1. 
East  Low  iUse.  6325  Secmity  Boulevard, 
Baltimore,  Maryland  21207.  Comments 
received  will  be  available  for  inspection 
at  this  location. 

FOR  FURTHER  INFORMATION  CONTACT 
Phillip  Brown.  Division  ol  Operational 
Initiatives.  Office  of  Program 
Administration.  Bureau  of  Pro-am 
Operations,  Health  Care  Financing 
Administration,  Room  367  Meadows 
East  Building,  6325  Security  Boulevard. 
Baltimore,  Maryland  21207,  Telephone 
301-966-7158. 

SUPPLBNENTARV  MFORMATION:  HCFA 

proposes  to  initiate  a  new  system  of 
records  and  to  collect  data  under  the 
authority  of  section  g202(g)  of  the 
Consolidated  Omnibus  Budget 
Reconciliation  Act  (Pub.  L  99-272) 
which  mandates  that:  "The  Secretary  of 
Health  arid  Human  Services  shall 
establish  a  system,  for  implementation 
not  later  than  July  1, 1987.  which 
provides  for  a  unique  identifier  for  each 
physician  who  finnishes  services  for 
wUch  payment  may  be  made  under 
Title  XVm  of  the  Social  Security  Act." 
Because  the  deadline  could  not  be  met. 
HCFA  requested  and  received  an 
extension  of  the  implementation  date  to 
October  1, 198a 

HCFA  has  decided  to  identify 
physicians  with  a  system  comprised  of 
unique  physician  identification  numbers 
(UPIN)  and  records  entitled  Medicare 
Riysician  Identification  and  EUgilrility 
Records  (MPIER).  The  UPIN  is 
comprisad  of  a  oondnnation  of  six 
letters  and  numbers.  The  MFIER  is  the 
physician  record  established  writh  the 
data  collected.  The  UFIN  is  affixed  to 
the  MPIER.  HCFA  wiH  establish  a 
Registry  to  assign  a  UPIN  to  each 
physician  who  wishes  to  provide 
services  under  Medicare,  llie  Registry 
will  be  responsible  for  maintaining 
physician  data,  as  well  as  assigning  the 
UPIN. 

Enrollment  information  will  be 
obtained  fitim  data  currently  available 
in  the  carrier's  syston.  This  data  «vill  be 
submitted  to  eadi  related  incbvidual 
physician  for  verification' and  aignatnre 
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before  submission  to  HCFA  far 
assignation  of  an  identifier.  Du|^cate 
data  for  two  or  more  physicians  will  be 
investigated  by  the  carrier  to  determine 
if  the  identified  physicians  are  the  same, 
or  different  individuals.  Once  assured  of 
no  duplication.  HCFA  will  notify  the 
carrier  of  the  appropriately  assigned 
UPIN.  The  carriers  will  issue  the  UPINs 
to  the  physicians. 

Aside  from  the  enrollment  data,  the 
MPIES  and  carrier's  systens  will  enable 
HCFA  to  determine  whether  a 
physician,  whose  services  are  billed  to 
the  program,  is  entitled  to  Medicare 
reimbursement.  The  Privacy  Act  permits 
us  to  disclose  information  wit^Nit 
consent  of  the  individual  for  "routine 
uses" — that  is.  disclosure  for  purposes 
that  are  compatible  with  the  purpose  for 
which  we  collect  the  infonnation.  The 
proposed  routine  uses  in  the  new  system 
meet  the  compatibility  criteria, 
inasmuch  as  the  information  is  collected 
for  administering  payments  to 
physicians  in  aooordanoe  with  Titie 
XVm  of  the  Social  Security  Act  We 
anticipate  that  disclosure  under  the 
routine  uses  will  not  result  in  any 
nnwairanted  adverse  effects  on 
-personal  privacy. 

Datad:  June  2, 1S88. 
William  L  Roper, 

Administrator,  Health  Care  Fiaancing 
Administration. 

09-70-0S2S 

•ystemnamc: 

Medicare  Physician  Identification  and 
Eligibility  System  (MPIES)  HHS/HCFA/ 
BPO. 

sccumTv  ctASsmcAiiON: 

None. 

SVSItM  LOCATIOM: 

Health  Care  Fmancing  Administration 
(HCFA)  (Paper  Media),  6325  Security 
Boulevard  Baltimore.  Maryland  21207. 
(Contact  system  manager  for  location  of 
Magnetic  Media  computerized  records.) 
Medicare  Carriers  (See  Appendix  A). 
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OF  INDnnOUAUl  CO 


SVTHS 


All  physicians,  as  defined  by  section 
1861(r)  of  Title  XVm  of  the  Social 

Security  Act  who  request  and/or 
receive  Medicare  reimbursement  for 
their  medical  services. 

CATEOOmCS  OF  HSCORDS  W  THE  SYSTtM: 

The  system  contains  a  unique 
physician  identification  number  (UPIN) 
for  each  physician  and  information 
concerning  a  physician's  birth, 
residence,  medical  education,  and 
eligibility  information  for  Medicare 
rJeimbursement 


OF  INS 


Section  9202(g)  of  Pub.  L  99-272; 
1832(aK2)  (B)(i)  and  (F):  1833(a)(1)  (Q 
and  (G):  1842(aKl).  (bJOKBHii).  (b)(3)(D). 
(b)(3)(E).  (b)(4)(DHiii).  (b)(6).  (b){7KA). 

(bMTKq.  mnm,  m^i  (h)(4).  m^i 

and  (D:  1861  (q),  (r),  (8)(1)  and  (aaKlXA): 
and  1862  of  "nUe  XVm  of  the  Social 
Security  Act 


»--vW  OF  TNB  SVSISM: 

To  maintain  unique  identification  of 
each  physician  requesting  and/or 
receiving  Medicare  reimbursement 


RounMBUsasoF 

THE  SVSTn,  INCIJUOeM  CA-reOORMS  OF 
AND  FURFOSaS  OF  SUCN  USaS: 

Disclosures  may  be  made  to: 

(1)  A  contractor  for  the  purpose  of 
collating,  analyzing,  aggregating  or 
otherwise  refining  or  processing  records 
in  this  system  or  for  developing, 
modifying  and/or  manipulating  ADP 
software.  Data  would  also  be  disdoaed 
to  contractors  incidental  to  consultation, 
programming,  operation,  user 
assistance,  or  maintenance  for  an  ADP 
or  telecommunications  system 
containing  or  supporting  records  in  the 
system. 

(2)  A  congressional  office  fit>m  the 
record  of  an  individual  physician  in 
response  to  an  inquiry  from  the 
congressional  office  at  the  request  of 
that  individual  physician. 

(3)  The  Raibvad  Retirement  Board  for 
administering  provisions  of  the  Railroad 
Retirement  and  Social  Security  Acts 
relating  to  railroad  employment 

(4)  Professional  Review  Organizations 
in  connection  with  their  review  of 
claims,  or  in  connection  with  studies  or 
'other  review  activities,  conducted 
pursuant  to  Part  B  of  Tide  XI  of  the 
Social  Security  Act. 

(5)  To  the  Department  of  Justice,  tp  a 
court  or  other  tribunal,  or  to  another 
party  before  such  tribunal  when 

(a)  The  Department  of  Health  and 
Human  Services  (HHS).  or  any 
component  thereof;  or 

(b)  Any  HHS  employee  in  his  or  her 
offidal  capacity;  or 

(c)  Any  HHS  employee  in  his  or  her 
individual  capacity  where  the 
Department  of  Justice  (or  HHS,  where  it 
is  authorized  to  do  so)  has  agreed  to 
represent  the  employee:  or 

(d)  The  United  States  or  any  agency 
thereof  where  HHS  determines  ^t  the 
litigation  is  likely  to  affect  HHS  or  any 
of  its  components. 

Is  a  party  to  litigation  or  has  en  interest 
in  such  litigation,  and  HHS  determines 
that  the  use  of  such  records  by  the 
Department  of  Justice,  the  tribunal,  or 


BEST  COPY  AVAILABLE 
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the  other  party  is  relevant  and 
necessary  to  the  litigation  and  would 
help  in  the  effective  representation  of 
the  governmental  party,  provided, 
however,  that  in  each  case,  HHS      { 
determines  that  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

(6)  The  Department  of  Justice  for 
investigation  and  prosecuting  violations 
of  the  Social  Security  Act  to  which 
criminal  penalties  attach,  or  other 
criminal  statutes  as  they  pertain  to  the 
Social  Security  Ait  programs,  for 
representing  the  Secretary,  and  for 
investigating  issues  of  fraud  by  agency 
officers  or  employees,  or  violation  of 
civil  rights.  , 

(7]  State  Licensing  Boards  for  review 
of  unethical  practices  or  nonprofessional 
conduct 


Manual.  Part  6,  "ADP  Systems 
Security." 


MTHBSVSnK 


Paper  and  magnetic  media. 


Records  are  retrieved  alphabetically 
by  the  physicians'  name  or  by  their 
UPIN. 


a.  Authorized  Users:  Only  agency 
employees  and  contractor  personnel 
whose  duties  require  the  use  of 
information  in  the  system.  In  addition, 
such  agency  employees  and  contractor 
personnel  are  advised  that  the 
information  is  confidential  and  of 
criminal  sanctions  for  unauthorized 
disclosure  of  information. 

b.  Physical  Safeguards:  Records  are 
stored  ui  locked  files  or  secured  areas. 
Computer  terminals  are  in  secured 
areas. 

c  Procedural  Safeguards:  Employees 
who  maintain  records  in  the  system  are 
instructed  to  grant  regular  access  only  to 
authorized  users.  Data  stored  in 
computers  are  accessed  through  the  use 
of  passwords  known  only  to  authorized 
personnel. 

Contractors  who  maintain  records  in 
this  system  are  instructed  to  make  no 
further  disclosure  of  the  records  except 
as  authorized  by  the  system  manager 
and  permitted  by  the  Privacy  Act 
Privacy  Act  language  is  included  in 
contracts  related  to  this  system.      \ 

d.  Implementation  Guidelines: 
Safeguards  implemented  in  accordance 
with  all  guidelines  required  by  the 
Department  of  Health  and  Human 
Services.  Safeguards  for  automated  , 
records  have  been  established  in 
accordance  with  HHS  ADP  Systems 


Records  are  retained  indefinitely, 
except  in  the  instance  of  a  physician's 
death,  in  which  case  HCFA  would  retain 
such  records  for  a  10  year  period 
following  the  physician's  death. 


•VSriM  MAHA«WN(S)  AND  1 

Director,  Bureau  of  Program 
Operations,  Health  Care  Financing 
Administration,  Room  300  Meadows 
East  Building,  6325  Security  Boulevard, 
Baltimore,  Maryland  21207. 


NOTVICATIOII I 

Inquiries  §nd  requests  for  system 
records  should  be  addressed  to  the 
system  manager  at  the  address  above, 
llie  requestor  must  specify  the 
physician's  name,  date  of  birth,  and 
medical  school. 


Same  as  notification  procedure. 
Requestors  should  also  reasonably 
specify  the  record  contents  being  sought 
(These  procedures  are  in  accordance 
with  Departmental  Regulations  (45  CFR 
5b.5(a)(2).) 


CONTISTWai 

Contact  the  system  manager  named 
above,  and  reasonably  identify  the 
record  and  specify  the  information  to  be 
contested.  State  the  reason  for 
contesting  it;  e.g.,  vthy  it  is  inaccurate, 
irrelevant  incomplete  or  not  current 
(These  procedures  are  in  accordance 
with  Departmental  Regulations  (45  CFR 
5b.7).)  .... 


HCFA  obtains  the  identifying 
information  in  this  system  bom  carriers 
(which  verify  the  data  with  the 
individual  physician  concemei})* 
Information  in  these  records  concerning 
physicians'  eligibility  for  Medicare 
reimbursetient  is  obtained  either  directiy 
or  tiirough  Medicare  Regional  Offices, 
contractors,  and  PROs;  from  the    ' 
Department  of  Justice;  State  or  local 
judicial  systems:  medical  licensing  and 
certification  agencies  or  organizations; 
and  medical  societies  and  associations. 


MOVMiOlM  OPnWilCT; 

None. 
AppendixA — Msdicara  CanlafS 

Medicare  Coordinator,  Blue  Cross  and  Blue 
Shield  of  Alabama,  450  Rlverchase 
Parkway  East  Binning^am.  Alabama  36296 

Vice  President  for  Medicare  and  Medical 
Services,  Ariuuuas  Blue  Cross  and  Blue 

'    Shield.  Inc.  em  Gaines  Street  Little  Rock, 
Aricansas  72203 


Medicare  Coordinator,  California  Physicians 

Service,  (d/b/a  Blue  Shield  of  California). 

P.O.  Box  7013,  No.  2  Northpoint  San 

Francisco,  CaUfomia  94120 
Medicare  Coordinator,  Transamerica 

Ocddehtal  Life  Insurance  Company.  P.O. 

Box  S4905  Terminal  Annex.  Lot  Angeles, 

California  90054 
Assistant  Vice  President.  Rocky  Mountain 

Hospital  and  Medical  Service,  (d/b/a  Blue  . 

Cross  and  Blue  Shield  of  Colorado),  700 

Broadway,  Denver,  Colorado  80273 
Medicare  Administrator,  Travelers  Ins.  Co., 

One  Tower  Square,  Hartford.  Connecticut 

06183 
Medicare  Administrator,  Aetna  Life  ft 

Casualty,  151  Faimington  Avenue, 

Hartford.  Connecticut  06156 
Medicare.  Coordinator.  Bine  Cross  and  Blue 

Shield  of  Florida,  Inc.  P.O.  Box  1796, 

Jacksonville,  Florida  32231 
Health  Care  Service  Corporation.  233  North 

Michigan  Avenue,  Chicago,  Illinois  60601 
Associated  Iiuurance  Companies,  Inc,  (d/b' 

a  Blue  Cross  and  Blue  SUeld  of  Indiana), 

8320  Craig  Street  Suite  loa  Indianapolis. 

Indiana  46250-0453 
Assistant  Executive  Director,  Blue  Shield  of 

Iowa,  Ruan  Building,  636  Grand  Avenue, 

Station  28,  Des  Moines,  Iowa  50309 
Medicare  Assistant  Blue  Cross  and  Blue 

Shield  of  Kansas,  Inc.  P.O.  Box  239, 

Topeka^  Kansas  66601 
Blue  Cross  and  Kue  Shield  of  Kentucky,  Inc, 

100  East  Vine  Street  6th  Floor,  Lexington. 

Kentucky  40517 
Medicare  Coordinator,  Blue  Cross  and  Blue 

Shield  of  Maryland.  Inc,  700  E.  Joppa  Road, 

Baltimore,  Maryland  21204 
Medicare  Coordinator  Part  B,  Blue  SUeld  of 

Massachusetts,  Inc,  100  Summer  Street 

Boston.  Massacliusetts  OZllO 
Assistant  Vice  President  Govemmeiit  Affairs 

Department  Blue  Cross  and  Blue  Shield  of 

Michigan,  600  Lafayette  East,  Detroit 

Michighan  48226 
Blue  Cross  and  Blue  Shield  of  Minnesota,    '■ . 

P.O.  Box  64357, 3535  Blue  Cross  Road,  St 

Paul,  Mixmesota  56164 
Vice  President  Government  Programs.  Blue 

Cross  and  Blue  Shield  of  Kansas  City,  P.O. 

Box  168,  Kansas  Qty.  Missouri  64141 
Director,  Medicare  Administration.  General 

American  Life  Insurance  Co.,  P.O.  Box  505, 

St  Louiis,  Missouri  63166 
Blue  Cross  and  Blue  Shield  of  Montana,  fnc, 

P.O.  Box  4309, 404  Fuller  Avenue,  Helena. 

Montana  50601 
Medicare  Coordinator,  Prudential  Insurance 

Co.  of  America.  Tri-City  OfBce  Drawer  471, 

Millville.  New  Jersey  06332 
Director  of  Medicare  Part  B,  Blue  Shield  of 

Western  New  Yor)c^Inc,  298  Main  Street 

Buffalo,  New  York  14202 
Medioue  Coordinator.  Group  Health 

Insurance,  Inc  330  West  42nd  Street  New 

York.  New  York  10038 
Medicare  Coordinator,  Empire  Blue  Cross  '"^':- 

and  Blue  Shield,  622  Third  Avenue,  New 

York.  New  York  10017 
Medicare  Coordinator,  BQUICOR,  Inc,  1285 

Avenue  of  the  Americas,  New  York,  New 

York  10019     ' 


Medicare  Coordinator,  Blue  Cross  and  Blue 
Shield  of  North  Dakota,  4510 13th  Avenue. 
S.W.,  Fargo,  North  Dakota  58121 

Medicare  System  and  Processing  Division, 
Nationwide  Mutual  Insurance  Company, 
P.O.  Box  16788,  Columbus,  Ohio  43216 

Medicare  Coordinator,  Peims^^ania  Blue 
Shield.  P.O.  Box  65,  Camp  Hill. 
Pennsylvania  17011 

Chief,  Internal  Operatioiis,  Sequros  de 
Servicio  de  Salud  de  Puerto  Rico,  Inc., 
Gi>.0.  Box  3628.  San  Juan,  nierto  Rico 
00836-3828 

Medicare  Coordinator,  Blue  Cross  and  Blue 
Shield  of  Rhode  Island,  444  Westminster 
Mall,  Providence,  Rhode  Island  02901 

Medicare  Coordinator.  Blue  Cross  and  Blue 
Shield  of  South  Carolina,  Fontaine 
Business  Center,  300  Arbor  Lake  Drive, 
Suite  1300,  Columbia,  South  Carolina  29223 

Blue  Cross  and  Blue  Shield  of  Texas,  Inc^  901 
South  Central  Expressway,  P.O.  Box 
833815,  Richardson,  Texas  75063-3815. 

Manager,  Part  B,  Blue  Cross  and  Blue  Shield 
of  Utah.  P.O.  Box  30270, 2455  Pariey's  Way. 
Salt  Lake  City,  Utah  84130 

Assistant  Administrator,  Washington 
Physicians  Service,  4th  and  Batte^ 
Building,  2401 4th  Avenue,  6th  Floor. 
Seattle,  Washington  98121 

Director,  Medicare  Claima  Department 
Wisconsin  Physicians'  Service  Insurance, 
Corp.,  1717  West  Broadway,  Monona, 
Wisconsin  53713 

[FR  Doc.  88-13045  Filed  fr-9-88;  8:45  am] 
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National  Institutee  of  Healtti 

NatkNMl  Cancer  institute;  Open 
Meeting;  Cancer  Therapeutics 
Program  Pro)ect  Review  Comnilttee 

Pursuant  to  Pub.  L  92-463.  notice  is 
hereby  given  of  the  meeting  of  the 
Cancer  Therapeutics  Program  Project 
Review  Committee.  National  Cancer 
Institute,  on  August  9-10, 1988,  Chevy 
Chase  Holiday  Inn,  5520  Wisconsin 
Avenue,  Chevy  Chase,  Maryland  20815. 

This  meeting  will  be  open  to  the 
public  on  August  9  bom  8  ajn.  to  a-30 
a.m..  to  review  adminsitrative  detaUs. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  §S  552b(c)(4)  and  552b(c)(6). 
Title  5.  IJ.S.C.  and  i  10(d)  of  Pub.  L  92- 
463.  the  meeting  wiU  be  closed  to  the 
public  on  August  9  from  8:30  a.m.  to 
adjournment  on  August  10  for  the 
review,  discussion  and  evaluation  of 
individual  program  project  appUcations. 
These  applications  and  the  discussion 
could  reveal  confidential  trade  secrets 
or  commercial  property  such  as  , 
patentable  material,  and  personal 
information  concerning  individuals 
associated  with  the  applications,  the 
disclosure  of  which  would  constitue  a 
dearly  unwarranted  invasion  of 
personal  privacy. 


Mrs.  Winifi«d  Lumsden,  the 
Committee  Management  Officer. 
National  Cancer  Institute.  Building  31. 
Room  10A06.  National  Institutes  of 
Health,  Bethesda.  Maryland  20892  (301/ 
496-5706)  will  provide  a  summary  of  the 
meeting  tmd  a  roster  of<:Onunittee 
members,  upon  request 

Dr.  Hiilip  L  Perkins,  Executive 
Secretary,  Westwood  Building.  Room 
820,  Bethesda.  Maryland  20892  (301/496- 
2330)  will  provide  substantive  program 
information. 

Dated:  June  2, 1988. 
Betty  |.  BevnUgs. 

Committee  Management  Officer,  NIH. 
[FR  Doc.  88-13116  Filed  6-9-68: 8.-45  amj 
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National  institute  of  Allergy  and 
Inf  ectioue  Diseases;  Open  Meeting  of 
AHergy  and  Clinical  immunology 
Sut)Commlttee  Transplantation  Biology 
and  Immunology  Sutwommittee  of  ttM 
Aflergy,  Immunology,  and 
Transplantation  Research  Committee 

Pursuant  to  Pub.  L  92-463.  notice  is 
hereby  given  of  the  meeting  of  the 
Allergy.  Immimology.  and 
Transplantat^n  Research  Committee. 
and  its  subcommittees  on  June  23. 1966, 
at  the  Bethesda  Marriott  Hotel.  5151 
Pooks  Hill  Road.  Bethesda.  Maryland 
20614. 

The  meeting  will  be  open  to  the  public 
bom  8:30  8.m.  to  10:10  a.m.  on  June  23.  to 
discuss  administrative  details  relating  to 
committee  business  and  for  program 
review.  Attendance  by  the  public  will  be 
limited  to  space  available.  In 
accordance  with  the  provisions  set  forth 
in  S  552b(c)(4)  and  552(c)(6).  Tide  5. 
U.S.C.  and  S  10(d)  of  Pub.  L  92-463.  the 
meeting  of  the  Allergy  and  Clinical 
Immunology  Subcommittee  and  the 
Transplantation  Biology  and 
Immunology  Subcommittee  will  be 
closed  to  me  public  for  the  review, 
discussion,  and  evaluation  of  individual 
grant  applications  and  contract 
proposals  from  10:10  a  on.  on  June  23. 
until  adjournment  These  applications, 
proposals,  and  the  discussions  could 
reveal  confidential  trade  secrets  or  - 
commercial  property  such  as  patentable 
material  and  personal  information 
concerning  individuals  associated  with 
the  applications  and  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

Ms.  Patricia  Randall.  Office  of 
Research  Reporting  and  Public 
Response.  National  Institute  of  Allergy 
and  Infectious  Diseases.  Building  31. 
Room  7A32.  National  Institutes  of 
Health.  Bethesda.  Maryland  20692, 


telephone  (301-496-5717),  will  provide  a 
summary  of  the  meeting  and  a  roster  of 
the  committee  members  upon  request 

Dr,  Nirmal  K.  Das.  Executive 
Secretary,  Allergy.  Immunology  and 
Transplantation  Research  Committee, 
NL\ID,  NIH,  Westwood  Building.  Room 
706,  Bethesda,  Maryland  20892, 
telephone  (301-496-7966),  will  provide 
substantive  program  information. 

(Catalog  of  Federal  ^Jomestic  Assistance 
Program  Nos.  13.855,  Pharmacological 
Sciences;  13.856,  Microbiology  and  Infectious 
Diseases  Research,  National  Institutes  of 
Health) 

Dated:  June  2, 1988. 
Betty  J.  Bevofklge, 

Committee  Management  Officer,  NIH. 
[FR  Doc  88-13117  Filed  fr-»-88;  8:45  am) 
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National  Institute  Of  AHergy  and 
brfeetioua  Dissasss;  Open  Meeting  of 
Cinical  Anplicatlonau  Prevention  and 
Treetment  Sulicommlttee, 
Epidemiology  and  Technology 
Transfer  Sut)Commlttee  of  ttte 
Acquired  Immunodeficiency  Syndrome 
Research  Review  Committee 

Pursuant  to  Pub.  L  92-463,  notice  is 
hereby  given  of  tfie  meeting  of  the 
Clinical  Applications,  Prevention  and 
Treatment  Subcommittee,  and  the 
Epidemiology  and  Technology  Transfer  '^ 
Subcommittee  of  the  Acquired 
Immunodeficiency  Syndrome  Research 
Review  Committee,  National  Institute  of 
Allergy  and  Infectious  "Diseases,  on  June 
27-30, 1988,  in  Conference  Room  6, 
Building  31C,  at  the  National  Institutes 
of  Health,  Bethesda,  Maryland  20892. 

The  meeting  will  be  open  to  the  public 
frt>m  8:30  a.m.  to  9:10  a.m.  on  June  27  to 
discuss  administrative  details  relating  to 
committee  business  and  for  program 
review.  Attendance  by  the  public  will  be 
limited  to  space  available.  In 
accordance  with  the  provisions  set  forth 
in  S§  552b(c)(4]  and  552b(c)(6},  Title  5, 
U.S.C.  and  S  10(d)  of  Pub,  L  92-463,  the 
meeting  of  the  Clinical  Applications, 
Prevention  and  Treatment 
Subcommittee,  and  the  Epidemiology 
and  Technology  Transfer  Subcommittee 
will  be  closed  to  the  public  for  the 
review,  discussion,  and  evaluation  of 
individual  grant  appUcations  and 
contract  proposals  from  9:10  a.m.  until 
recess  on  June  27,  from  8:30  a.m.  until 
recess  on  June  28,  from  6:30  a.m.  until 
recess  on  June  29,  and  &x>m  8:30  a.m. 
until  adjournment  on  June  30. 

These  applications,  proposals,  and 
discussions  could  reveal  confidential 
trade  secret9  or  commercial  property 
such  as  patentable  material  and 
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peraonal  infonnation  conccrnHig 
individ»l9  aswxaated  wi4fa  the 
appBcations  and  propoaals,  the 
disclosure  of  whicfa  woold  constitute  a 
clearly  unwarranted  invasion  of 
persona)  privacy. 

Ms.  Patricia  Randall,  Office  of 
Research  Reporting  and  I^lblic 
Reqionse,  National  Institnte  of  Allergy 
and  Infectioaa  Diseases,  Building  31, 
Room  7A32,  Natioaal  faistitntes  of 
Health.  Betheada.  Marylaiid  20882. 
teki|dione  (301-486-6717),  will  provide  a 
sumnary  c^  the  meeting  and  a  roster  ot 
the  committee  members  upon  request. 

Dr.  James  A.  Ferguson,  Acting  j 

Executive  Secretary,  Acqmred 
Immunodeficiency  Syndrome  Research 
Review  Committee,  NIAID.  NIH, 
Westwood  Building.  Room  704.  Bethesda. 
Maryland  20892,  telephone  (301-496- 
7630),  wiH  provide  substantive  program 
information. 

(Catalog  of  Federal  Donestic  Assistance 
Pro^HD  Noa.  13J6S,  FlMraiMxila^cal 
Sciences:  13.856,  kfioobioiogy  and  IidKtious 
Diseases  Reaearch.  NatiaDal  btatitntes  of 
Health) 

Dated:  Jane  2. 1M& 
Betty  ).  Beviridsi, 

Committee  Management  Officer,  NTH. 
[FR  Doc  88-13118  Filed  CM)-68;  8:45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

OniM  of  Adtnlnittratlon 
[Dockal  Na^  N-M-1S121 

SubiaiMion  of  Proposed  InfomMkUon 
ColoctionsloOMB 

AflBNCV:  Office  of  Administration,  HUD. 
action:  Notices. 


r:  The  proposed  information 
collection  requirements  described  below 
have  been  sobnitted  to  die  Office  of 
Management  and  Bodget  (C^ffl)  fior 
review,  as  required  by  die  Paperwork 
Reduction  Act  He  Department  is 
soliciting  public  comments  on  the 
subiect  proposals. 

MNMEM:  biterested  persons  are  invited 
to  submit  comments  regarding  these 
proposals.  Comments  riiould  refer  to  the 
proposab  by  neune  and  should  be  sent 
to:  )olm  Allison.  C^fB  Desk  Officer, 
OfBce  of  Management  and  Budget  New 
Executive  CKfice  Building,  Washington, 
DC  20609. 

RM  PMrrHtn  iNFomiATioir  contact:  ^ 
David  S.  Cristy,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Dev^opment,  451  7th  Street 
Southwest  Washington,  DC  20410, 


telephone  (202)  755-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Cristy. 

SUPPUEMerTARY  infonmation:  The 
Department  has  submitted  the  proposals 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwodc  Reduction 
Act  (44  U.S.C  Chapter  35). 

The  Notices  list  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  fonu 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (6)  how  firequently  information 
sufaniissions  will  be  required;  (7)  an 
estimate  of  the  total  numbers  of  hoars 
needed  to  prepare  die  information 
submissions;  (8)  whether  the  proposal  is 
new  or  an  extension,  reinstatement  or 
revision  of  an  information  collection 
requirement;  and  (8)  die  names  and 
telephcme  numbers  of  an  agency  official 
familiar  with  the  proposal  and  the  OMB 
Desk  Of&cer  for  the  Department 
AUTMOmrv:  Section  3507  of  the 
Paperwork  Reduction  Act  44  U.S.C. 
3507;  section  7(d)  of  the  Department  of 
Housing  and  Urban  Development  Act.' 
42  U.S.C  3535(d). 

Date:  Jane  9, 19ea 
OavM  S.  Cristy, 

Deputy  Director,  Information  Policy  and 
Management  Division. 

Avposo/:  Enterprise  Zone 
Development 

Office:  Community  Manning  and 
Develi^Knent 

Description  of  Ae  Need  for  the 
Infonnation  and  its  Proposed  Use:  This 
program  allows  HUD  to  designate  up  to 
100  Federal  enterprise  zones  in 
communities  that  indentify  areas 
meeting  certain  statistical  distress 
criteria.  The  designated  zones  will 
receive  coordinated  local.  State,  and 
Federal  attention  to  further  their 
economic  development  Information 
collected  will  be  used  to  make  zone 
designations  and  provide  i>rogram  . 
progress  reports  required  in  the  statute. 

Form  Number:  HUD-40003. 

Respondents:  State  or  Local 
Govemmoits. 

Frequency  of  Responses:  Annually. 

Estimated  Burden  Hours:  4,860. 

Status:  New. 

Contact:  Midiaei  T.  Savagis.  HUD. 
(202)  755-6687.  John  Allison,  OMB,  (202) 
395-e88a 

.     Date:  May  31, 1968. 


Proposal:  Lead-Based  Paint  Hazard 
Elimination  ia  Public  Housing. 

Office:  PuUic  and  Indian  Housing. 

Deacription  of  the  Need  for  the 
Information  and  its  Proposed  Use: 
Section  586  of  the  Housing  and 
Community  Development  Act  of  1987 
amends  Section  302  of  the  Lead-Based 
Paint  Poisoning  Revention  Act  to 
require  Public  Housing  Agencies 
(HHAs)  and  Indian  Housing  Authorities 
(IHAs)  to  maintain  reccNrds  mi  tmant 
and  purchaser  notification,  testing  by 
location,  and  abatement  by  location  and 
medtod.  The  FHAs  and  IHAs  are  also 
required  to  provide  tenants  and 
purchasers  a  copy  of  all  positive  lead- 
based  paint  test  results. 

Form:  None. 

Respondents:  State  or  Local 
Governments  and  Non-profit 
Institutions. 

Frequency  of  Respondents: 
Recordkeeping  and  On  Occasion. 

Estimated  Burdai  Hours:  453325. 

Status:  Revision. 

Contact-  Thomas  Sherman.  HUD,  (202) 
755-5830.  John  Allison.  OMB,  (202)  395- 
6880. 

Date:  May  31. 1988. 

Proposal:  Management  Review 
Report  Continuation  Sheet  and 
Management  Review. 

Office:  Hoosnig. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  use:  The 
information  is  needed  by  HUD  to 
conduct  on-site  reviews  of  project 
operations.  HUD  uses  the  information 
colleted  to  evaluate  the  quality  of 
project  management  determine  the 
causes  of  project  problems,  and  devise 
corrective  actions  to  stabilize  projects 
and  prevent  defaults. 

Poim  Number  HUD-4634, 9834A.  and 
9834B. 

Respondents:  Businesses  ot  Other  For- 
Profit  and  Non-Profit  Institutions. 

Frequ&tcy  of  Respondents:  On 
Occasion. 

Estimated  Burden  Hours:  4,480. 

Status:  Reiitttatement. 

Contact:  Judith  L  Lemeshewsky. 
HUD,  (202)  426-3944,  John  Allison,  OMB, 
(202)  385-6880. 

Date:  June  2, 1988. 

[FR  Doc.  88-13148  Filed  6-S-S8!  8.-45  am] 
sajuws  cooe  4«i»i-ii 

DEPARTMENT  OF  THE  INTERIOR 

Fish  and  WBdOfo  Ssrvleo 
MssUiig  of  FWS  MlgrHory  BW 


action:  Notice  of  Meeting. 


summary:  The  U.S.  Fish  and  Wildlife 
Service  Migratory  Bird  Regulations 
Committee  will  meet  to  review 
preliminary  information  on  the  status  of 
waterfowl  on  the  breeding  grounds  and 
the  status  of  other  migratory  birds  in 
1988. 

date:  June  21, 1988. 

ADDRESS:  The  meeting  will  be  held  in 
the  North  Penthouse,  Room  8068,  Mam 
Interior  Building,  18th  and  C  Streets 
NW.,  Washngton.  DC. 

FOR  FURTHER  INFORMATKMI  CONTACT: 

RoUin  D.  Sparrowe.  Chief,  Office  of 
Migratory  Bird  Management  U.S.  Fish 
and  Wildlife  Service,  Department  of  the 
Interior.  Washington,  DC  20240, 
telephone  AC  202-254-3207. 

SUPPLEMENTARY  INFORMATION:  The  U.S. 

Fish  and  Wildlife  Service  Migratory  Bird 
Regulations  Committee,  including 
Flyway  Council  Consultants  to  the 
Committee,  will  meet  in  Washington.  DC 
on  June  21  at  8:30  a.m.  in  the  North 
PeiJthouse.  Room  8068.  Main  Interior 
Building  to  receive  and  consider  staff 
reports  on  the  1988  status  of  migratory 
birds. 

The  reports  will  include  preliminary 
waterfowl  breeding  population 
estimates,  pond  indexes,  and  other 
information  on  habitat  conditions  on  the 
breeding  grounds.  The  status  of  other 
migratory  birds  will  be  reviewed  as  is 
usual  at  the  early  season  regulations 
meeting.  The  primary  purpose  of 
opening  the  meeting  to  the  Consultants 
and  others  is  to  provide  all  interested 
parties  with  preliminary  information 
about  the  impact  of  continuing  drought 
conditions  on  prairie  and  parklands 
breeding  habitats.  Additional 
information  and  a  more  complete 
assessment  of  1888  conditions  will  be 
presented  to  die  Committee  at  the 
regularly  scheduled  waterfowl  status 
meeting  to  be  held  in  Denver.  Colorado 
on  July  25. 188&  The  status  of  other 
migratory  birds  will  also  be  reviewed 
and  regidations  recommendations 
developed. 

In  accordance  with  Departmental 
policy  regarding  meetings  of  die  Service 
Regidations  Committee  that  are 
attended  by  persons  outside  the 
Department  this  meeting  will  be  open  to 
public  observation.  Members  of  the 
public  may  submit  to  the  Director 
written  comments  on  the  matters 
discussed. 


Date:  June  7, 1988. 

Susan  Recce, 

Acting  Assistant  Secretary  for  Fish  and 
Wildlife  and  Parks. 

[FR  Doc.  88-13201  Filed  &-»-88: 8:45  am] 

SltUNO  CODE  4310-SS-M 

Bureau  of  Land  Management 

[OR-080-84-6332-02:  GP8-154] 

Off-Road  Vehicle  Designations;  Salem 
District,  OR 

June  2, 1988. 

AQCNCY:  Bureau  of  Land  Management 
Interior. 

action:  Notice  of  decision. 

SUMMARY:  All  public  lands  administered 
by  the  Bureau  of  Land  Management  in 
the  404.000-acre  Westside  and  Eastside 
Planning  Areas,  Salem  District  Oregon, 
are  hereby  designated  as  open,  limited 
or  closed  to  off-road  motorized  vehicle 
use. 

The  404,000  acres  affected  by  the 
designations  are  scattered  throughout  a 
13-county  area  in  western  Oregon 
comprising  the  Bureau  of  Land 
Management's  Alsea,  Clackamas, 
Santiam.  Tillamook  and  Yamhill 
Resource  Areas.  The  open,  limited  and 
closed  designations  are  the  result  of 
land-use  decisions  made  in  the 
Westside  Salem  and  Eastside  Salem 
Managemmt  Framework  Hans  (MFP) 
approved  September  9. 1983,  and 
September  30, 1883,  respectively. 
Comments  received  from  public 
meetings  and  numerous  written 
responses  on  the  draft  MFP  documents 
were  considered  in  the  decisionmaldng 
process. 

All  designations  are  final  as  published 
today.  Under  43  CFR  4.21 .  an  appeal 
may  be  filed  widiin  30  days  with  the 
Interior  Board  of  Land  Appeals.  These 
designations  will  remain  in  effect  until 
rescinded  to  modified  by  the  Salem 
District  Manager. 

A.  OtMn  Des^nations 

Areas  which  are  designated  open 
comprise  344.100  acres  of  public  land  (85 
percent  of  the  two  planning  areas).  An 
open  designation  was  determined 
appropriate  for  these  lands  since  off- 
road  motorized  vehicle  use  is:  (1)  A 
legitimate  recreational  activity;  (2) 
essential  to  the  conduct  of  autiiorized 
uses  other  than  recreation;  and  (3)  not 
expected  to  adversely  affect  natural, 
scenic  or  cultural  resources. 


B.  Limited  Designations 

Areas  which  are  designated  limited 
comprise  50,461  acres  of  public  land  (13 
percent  of  the  two  planning  areas). 
These  areas  are: 

1.  Developed  Recreation  Sites — 16 
sites  totaling  845  acres.  Motorized 
vehicle  use  is  limited  to  designated 
roads. 

2.  Areas  of  Critical  Environmental 
Concern — nine  areas  totaling  9.040 
acres.  Motorized  vehicle  use  is  limited 
to  existing  roads. 

3.Visual  Resource  Management  Class 
n  Areas — scattered  parcels  totaling 
15,700  acres.  Motorized  vehicle  use  is 
limited  to  existing  roads  and  trails. 

4.  Older  Forest  Retention  Areas — 
scattered  parcels  totaling  17,700  acres. 
Motorized  vehicle  use  is  limited  to 
existing  roads  end  trails. 

5.  Wildlife  Areas — scattered  parcels 
totaling  7,176  acres.  Motorized  vehicle 
use  is  precluded  annually  from  August  1 
through  the  closing  date  of  Oregon's 
Roosevelt  elk  htmting  season  (usually  in 
November)  in  the  Slick  Rock-Warnick 
Creek  and  Homestead  Tie  Road  uroas. 

C  Closed  Designations 

Areas  which  are  designated  closed 
comprise  9,439  acres  of  public  land  (two 
percent  of  the  two  planning  areas). 
These  areas  are: 

1.  Table  Rock  Wildemess—a 
designated  Wilderness  totaling  5,750 
acres. 

2.  Pacific  City  Municipal  Water 
Supply — an  area  totaling  80  acres. 

3.  Areas  of  Critical  Environmental 
Concern— 12  areas  totaling  3,609  acres 
including: 

a.  Big  Canyon  (280  acres) 

b.  Carolyn's  Crown  (260  acres) 

c.  Grass  Mtn.  (730  acres) 

d.  High  Peak-Moon  Creek  (1,525  acres) 

e.  LiUe  Grass  Mtn.  (42  acres) 

f.  Litde  Sink  (80  acres) 

g.  Lost  Prairie  (60  acres) 

h.  Marys  Peak  (105  acres)   ' 
i.  Saddleback  Mtn.  (135  acres) 
j.  Sheridan  Peak  (305  acres) 
k.  The  Butte  (40  acres) 
L  Valley  of  die  Giant  (47  acres) 

Expect  for  the  Tillamook  Resource 
Area,  maps  showing  the  location  of  all 
areas  within  the  Westside  and  Eastside 
Planning  Areas  designated  as  either 
closed  or  limited  to  off-road  motorized 
vehicle  use  are  available  for  public 


AOENCY:  U.S.  Fish  and  Wildlife  Service, 
Interior. 
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review  at  the  Salem  District  Office.  1717 
Fabry  Road  SE..  Salem,  OR  97306.  Tel: 
(503)  399-5646.  Maps  covering 
designations  in  the  Tillamook  Resouree 
Area  are  available  for  public  review  at 
the  Tillamook  Resource  Area 
Headquarters,  6615  Officers  Row,     i 
Tillamook.  OR  97141,  Tel:  (503)  842-7546. 

Van  W.  Maiming, 

District  Manager.  \ 

[FR  Doc  8»-1310S  Filed  6-9-88:  8:45  am] 
BiUJNa  CODE  4310-33^ 


[CA-4KO-06-4212-14;  CA-215921 

CaWomto  D686rt  DMrfct, 
NoncompeUUve  Sato  of  tfie  United 
onreB*  iivvei  Muiiai  y  HiieroM  m  me 
TUte  to  Recreatton  and  PubHc 
Purpoooa  Act  Palont.  Morongo 
Sanitary  LandfH,  San  Bernardino 
County.  CA 

AOBNCV:  Bureau  of  Land  Management, 
Interior. 

action:  Noncompetitive  (Direct)  Sale  of 
Reversionary  Clause  in  Recreation  and 
Public  Purposes  Act  Patent  1230733. 

summary:  The  United  States 
reversionary  interest  in  the  title  to  the 
following  described  lands  has  been 
determined  to  be  suitable  for  disposal 
under  section  203  of  the  Federal  Land 
Policy  and  Management  Act  of  October 
21. 1976  (43  U.S.C  1713): 

San  Benmdino  MericBan,  California 
T.  1  S..  R.  4  R, 
Sec.  27:  EHSW%NWy4.  S^NW^SWVi 

NW%.  SWWiSWV«NW%.  SEy4NW%; 

Gontaining  75.00  acres. 

These  lands  were  conveyed  to  the  County 
of  San  Bernardino  by  Patent  1230733 
(February  5, 1963)  pursuant  to  the  Act  of  ^ine 
14, 1928,  as  amended  (43  U.S.C.  869.  et  seq.). 
In  accordance  with  the  approved  plan  of 
development,  a  conditian  of  the  patent  the 
County  of  San  Bernardino  operates  and 
maintains  the  Morongo  sanitary  landfill  site 
on  the  lands.  : 

The  United  States  interest  to  be 
conveyed  to  the  County  of  San 
Bernardino  will  consist  of  all  provisions 
of  Patent  1230733  which  provide  for  (1) 
review  and  modification  of  charges  for 
entrance  to  or  use  of  the  land  or 
facilities  thereon,  and  (2)  reversion  of 
title  to  the  United  States  for  any  reason 
including  but  not  limited  to 
noncompliance  with  the  approved  plan 
of  development,  transfer  of  title  or 
control  of  the  lands  by  the  patentee,  and 
changes  in  land  use  by  the  patentee.  All 
other  existing  patent  terms,  conditions 
and  reservations  not  related  to  the 
United  States  interest  to  be  conveyed 
will  remain  in  effect. 


The  United  States  reversionary 
interest  in  PatenTl230733  is  being 
offered  at  direct  sale  to  the  County  of 
San  Bernardino.  The  sale  wrill  be  made 
on  or  about  August  22, 1988.  The 
appraised  value  of  the  remaining  United 
States  interest  is  750  dollars.  Sale  of  the 
reversionary  interest  is  consistent  with 
land  use  planning  decisions  and  existing 
policy.  There  is  no  conflict  with  State  or 
local  plans  and  zoning.  The  public 
interest  would  be  served  by  completing 
the  sale. 

Additional  information  concerning  the 
sale  is  available  at  the  Barstow 
Resource  Area  Office,  150  Coolwater 
Lane,  Barstow,  CA  92311  (619-256-3591) 
and  the  California  Desert  District  Office, 
1695  Spruce  Street  Riverside,  CA  92507. 

For  a  period  of  forty-five  (45)  days 
from  the  date  of  publication  of  this 
Notice  in  the  Fefleral  Register,  interested 
parties  may  submit  comments  to  the 
District  Manager,  California  Desert 
£Hstrict  at  the  above  address.  In  the 
absence  of  any  objections,  this  realty 
action  shall  become  the  final 
determination  of  the  Department  of  the 
Interior,  and  the  required  payment 
requested  from  the  County  of  San 
Bernardino.  Such  pasrment  in  full  shall 
be  in  accordance  with  43  CFR  1B22.1-2. 

Date:  June  2, 1988. 
E.  Vernon  Stephens, 
Acting  District  Manager. 
[FR  Doc.  88-13043  Piled  6-«-«8;  8:45  am] 

BUXHM  COOE  4>1»-«a-« 


(OR  44113) 

Realty  Action:  Nollcef  Of  Direct  Sate 
Benton  County,  Oregon 

]une2,ia8& 

AGENCY:  Bureau  of  Land  Management. 
Interior.  ((CW-080-08-4212-14:  GP8- 
153)J 

ACTION:  Notice  of  Realty  Action. 

The  following  described  public  land 
has  been  examined  and  determined  to 
be  suitabFe  for  transfer  out  of  Federal 
ownership  by  direct  sale  under  the 
authority  of  section  203  and  200  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976,  as  amended  (90  Stat.  2050; 
43  U.S.C.  1713  and  90  Stat.  2757;  43 
U.S.C.  1719).  at  not  less  than  the  fair 
market  value: 

WillanMlto  Muiifian.  Oragon. 

T.14S..R.5W..     . 
Sec.  18.  Lot  1. 

Containing  0.72  acre  in  Benton  County, 
Oregon. 

The  land  has  not  yet  been  appraised. 
Anyone  wishing  to  know  appraised 
value  may  inquire  at  the  address  shown 
below. 


Upon  publication  of  this  notice  in  the 
Federal  Register,  the  above-described 
land  will  be  segregated  from 
appro|Hiation  under  the  public  land  • 
laws,  including  the  mining  laws  excet 
the  mineral  leasing  laws.  The 
se^gative  effect  of  this  notice  of  realty 
action  shall  terminate  upon  issuance  of 
the  patent  upon  publication  in  the 
Federal  Register  of  a  termination  of  the 
segregation  or  270  days  from  the  date  of 
publication,  whichever  occurs  first 

The  parcel  is  difficult  and  uneconomic 
to  manage  as  a  part  of  the  public  lands 
and  is  not  suitable  for  managroent  by 
another  Federal  department  or  agency. 
The  parcel  is  suitable  for  agricultural 
production  and  has  been  thought  to  be 
in  private  ownership  for  many  years. 
The  sale  is  consistent  with  the  Westside 
Management  Framework  Plan  and  the 
public  interest  will  be  served  by  offering 
this  parcel  for  sale. 

The  parcel  is  being  offered  to  Charles 
F.  and  Esther  M.  Jensen,  and  Prince  V. 
and  Irene  M.  Baker,  using  direct  sale 
procedures  authorized  under  43  CFR 
2711.3-3.  The  parcel  will  be  sold  to 
Charles  F.  Jensen,  et  al..  at  fair  market 
value  without  competitive  bidding.  The 
land  will  be  conveyed  subject  to  a 
reservation  to  the  United  States  for 
rights-of-way  for  ditches  or  canals  under 
the  Act  of  August  20, 1800  (26  Stat.  391; 
43  U.S.C  945). 

Detailed  information  concerning  the 
sale  is  available  for  review  at  the  Salem 
District  Office. 

For  a  period  of  45  days  from  the  data 
of  publication  of  this  notice,  interested 
parties  may  submit  comments  regarding 
the  pK^wsed  sale  of  the  land  to  ttie 
Alsea  Area  Manager,  1717  Fabry  Road 
SE.,  Salem,  OR  97306.  Any  adverse 
comments  will  be  reviewed  by  the 
Salem  District  Manager,  who  may 
sustain,  vacate,  or  modify  this  realty 
action.  In  the  absence  of  any  adverse 
comments,  this  action  will  become  the 
final  determination  of  the  Department  of 
the  Interior. 
Paidjeaka, 

Acting  Alsea  Area  Manager. 
[FR  Doc.  88-13M2  Ffkd  6-0-88;  8:45  am] 
SNJJNO  COOe  4)1«-39-ll 


(NV-920-4)7-4133-12] 

Review  of  Mineral  Raporta  on  VlfSAt; 
Nevada 

AQENCV:  Bureau  of  Land  Management 
Interior. 

ACTION:  Notice  of  the  availability  of  25 
mineral  surey  reports  produced  by  the 
U.S.  Gelogoical  Survey /U.S.  Bureau  of 
Mines  on  26  Bureau  of  Land 
Management  Wilderness  Study  Areas 
(WSAs)  in  Nevada.  Announcement  of  a 


80-day  comment  period  to  obtain 
previously  unknown  mineral 
information  on  the  areas. 

SUMMANy:  The  Federal  Land  Policy  and 
Management  Act  (Pub.  L.  94-579) 
requires  the  U.S.  Geological  Sorvey  and 
the  U.S.  Bureau  of  l«ifines  to  cooduct 
mineral  surveys  on  certain  Bureau  of 
Land  Management  (BLM)  WSAs  to 
determine  the  mineral  values,  if  any, 
that  may  be  present  In  Nevada.  25  new 
reports  on  WSAs  have  been  completed 
This  is  the  second  set  of  reports  to  be 
released.  This  notice  gives  the  public  an 
opportunity  to  obtain  the  reports  and  to 
review  and  offer  previously  unknown 
mineral  information  on  the  WSAs.  New 
public  comment  inforraation/data  will 
be  screened  by  die  BLM.  The  State 
Director  of  that  agency  may  ask  the 
Geological  Survey  or  th^  Bureau  of 
Mines  to  determine  if  the  information 
contains  significant  new  data  or  an 
interpretation  that  was  not  available  at 
the  time  the  mineral  survey  report  was 
prepared.  Geological  Survey  or  fte 
Bureau  of  Mines  would  determine  if 
additional  field  investigations  should  be 
undertaken.  Recommendations  for  the 
designation  of  an  area  as  wilderness 
will  be  made  to  the  Secretary  of  the 
Interior  by  the  BIM.  The  Secretary  shall, 
in  turn,  make  recommendations  to  the 
President  who  will  advise  Congress.  A 
recommendation  of  the  President  for 
designation  as  wilderness  shall  become 
effective  only  if  so  provided  by  an  Act 
of  Congress. 

DATES:  The  public  review  of  the  25 
mineral  survey  reports  named  in  this 
notice  shall  begin  on  June  15, 1988,  and 
shall  continue  for  60  days  (August  15, 
1988). 

ADDRESS:  All  data  and  written 
conunents  should  be  directed  to  the 
State  Director  (NV-«20].  Bureau  of  Land 
Management  P.O.  Box  12000,  Reno. 
Nevada  89520.  Copies  of  23  bulletins 
may  be  purchased  from:  Elooks  and 
Open-File  Reports  Section.  UjS. 
Geological  Survey.  Federal  Center,  Box 
25425.  Deliver,  CO  80255.  One  report  is 
available  through  the  U.S.  Geological 
Survey's  Map  Distribution  section  and 
one  report  is  available  only  through  the 
Bureau  at  the  Reno' address  noted 
below. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jack  Crowley,  Minerals  ENvision,  (702) 
784-5138,  or  Dave  Wolf,  WUdemess 
Coordinator.  (702)  785-5748.  Nevada 
State  Office.  Bureau  of  Land 
Management,  P.O.  Box.  1200a  850 
Harvard  Way,  Reno,  Nevada  89S20. 
SUPFIEMENTARV INTORMATION:  The  25 
mineral  reports  available  for  review  and 
for  purchase  are  listed  below.  The  price 
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noted  on  bulletins  is  that  chaiged  by  the 
Books  and  Open-Pile  Reports  Section. 
U.S.  Geological  Survey  (303-276-7476) 
and  includes  durd  or  fourth  class 
mailing.  First  class  or  foreign  mailings 
require  an  addition  of  ten  percent 

High  Rock  Lake  WSA.  Humboldt  County 

(USGS 1707-A).  $1.25. 
East  Fork  High  Rock  Canyon  WA& 

Humboldt  and  Washoe  Counties 

(USGS  1707-B).  $1.25. 
Little  High  Rock  Canyon  WSA. 

Humboldt  and  Washoe  Counties 

(q^GS  1707-C).  $1.25. 
High  Rock  Canyon  WSA,  Washoe 

County  (USGS  1707-D).  $1.25. 
Bluebell  and  Goshute  Peak  WSAs,  Qko 

County  (USGS  1725-C).  $3.50. 
Rough  Hills  WSA,  Elko  County  (USGS 

1725-D).  $1,25. 
Goshute  Canyon  WSA.  Elko  and  White 

Pine  Counties  (USGS  1725-E).  $1.50 
Blue  Lakes  WSA.  Humboldt  County 

(USGS  1726-D)  $1.50. 
Black  Rock  Desert  WSA.  Humboldt 

County  (USGS  1726-£)  $1.50. 
Desatoya  Mountains  WSA,  Churchill 

and  Lander  Counties  (USGS  1727-A) 

$i.sa 

Clan  Alpine  Mountains  WSA,  Churchill 

County  (USGS  1727-B)  $1.50. 
Mount  Grafton  WSA,  Lincoln  and  White 

Pine  Counties  (USGS  1728-F)  $2.00. 
South  Pahroc  Range  WSA.  Lincoln 

County  (USGS  1729-A)  $1.25. 
Mormon  Moimtams  WSA,  Lincoln 

County  (USGS  1729-B)  $1.50. 
Meadow  Valley  Range  WSA,  Lincoln 

and  Clark  Counties  (USGS  1729-C) 

(price  to  be  set). 
Mount  Stiriing  WSA.  Clark  and  Nye 

Counties  (UiSGS  1730-8)  $1.50. 
Blue  Eagel  WSA,  Nye  County  (USGS 

1731-D)  $1.25. 
Antelope  WSA,  Nye  County  (USGS 

1731-€)  $1.75. 
Park  Range  WSA.  Nye  County  (USGS 

1731-F)  $1.25. 
Silver  Peak  WSA,  Esmeralda  County 

(USGS  1731-G)  $1.50. 
Riordans  Well  WSA,  Nye  County  (USGS 

1731-H)  $3.25. 
North  FoA  of  die  Litfle  Humboldt  River 

WSA.  Humboldt  County  (USGS  1732- 

A)$1.00. 
Little  Humboldt  River  WSA,  Elko 

County  (USGS  1732-B)  S2JO0. 
Muddy  Mountains  WSA,  Clark  County 

(USGS  MF-171458-C)  $1.5a' 
Pine  Creek  (Red  Rocks  Escarpment) 

WSA,  Clark  County  (USGS  MF-1522) 

$5.00.* 


■  Available  from  USGS  Map  Dutribution  Sectiaa. 
*  Available  from  BLM  Nevada  State  Office.  Reno, 
NV.  USGS  out-of-print. 


The  reports  are  also  available  for 
review  in  the  offices  of  the  BLM  in 
Nevada.  Those  are  in  Reno,  Elko, 
Winneraucca,  Carson  City,  Ely,  Las 
Vegas.  Battle  Mountain.  Caliente  and 
Tonopah.  Libraries  with  copies  include 
the  Nevada  State  Library  in  Carson  City; 
the  Government  Documents  Section  of 
the  University  of  Nevada,  Las  Vegas, 
library;  and  the  Mines  library  of  the 
University  of  Nevada,  Reno.  Community 
Ubraries  which  have  been  sent  ctrpies 
are  located  in  the  following  Nevada 
cities:  Fallon,  Minden,  Elko, 
Winnemucca,  Pioche,  Yerington, 
Hawthorne,  Lovelock.  Ely.  Austin. 
Eureka,  Caliente.  Tonopay,  Pahrump. 
Goldfield  and  Battle  Mountain.  Upon 
receipt  of  additional  mineral  survey 
reports  on  Nevada  WSAs,  additional 
comment  periods  will  be  held. 

Dale:  June  1.1988. 
Edward  F.  Spang, 
State  Director,  Nevada. 
(FR  Doc.  88-13106  Filed  8-9-88;  8:45  am) 
MLUNQ  CODE  4310-HC-M 


Minerals  Management  Service 

Development  Operations  Coordination 
Document;  Exxon  Co.  ULSiL 

AOENCY:  Minerals  Management  Service. 
Interior. 

ACTNM:  Notice  of  the  receipt  of  a 
pr(^>08ed  Development  Operations 
Coordination  Document  (DOCD). 

summary:  Notice  is  hereby  given  that 
Exxon  Company  U.S.A.,  Unit  Operator 
of  the  Mississippi  Canyon  Block  280 
Federal  Unit  A^ment  No.  14-06-0001-. 
20235,  has  submitted  a  DOCD  describing 
the  activities  it  proposes  to  conduct  on 
the  Mississippi  Canyon  Block  280 
Federal  unit  Proposed  plans  for  the 
above  area  provide  for  the  development 
and  production  of  hydrocarbons  with 
support  activities  to  be  conducted  from 
an  onshore  base  located  at  Grand  Isle. 
Louisiana. 

date:  The  subject  DOCD  was  deemed 
submitted  on  June  1, 1968. 

ADDRESS:  A  copy  of  the  subject  DOCD 
is  available  for  public  review  at  the 
Public  Information  Office,  Gulf  of 
Mexico  OCS  Region,  Minerals 
Management  Service,  1201  Elmwood 
Park  Boulevard.  Room  114,  New 
Orleans,  Louisiana  (Office  Hours:  8  a.m. 
to  4:30  p.m.,  Monday  through  Friday). 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Mike  Nixdorff;  Minerals 
Management  Service;  Gulf  of  Mexico 
OCS  Region;  Production  and 
Development;  Development  and. 
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Unitization  Section;  Unitization  Unit; 
Telephone  (504)  736-2660. 
SUPPUMEMTARY  INFOMIA-nON:  The 
purpose  of  this  Notice  is  to  inform  the 
public  pursuant  to  Section  25  of  the  OCS 
Lands  Act  Amendments  of  1978,  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  States,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13, 
1979  (44  FR  53685).  Those  practices  and 
procedures  are  set  out  in  revised 
i  250.34  of  Title  30  of  the  CFR. 

Date:  June  3. 1988.  I 

J.  Rogers  Pearcy, 

Regioncd  Director,  Gulf  of  Mexico  OCS 
Region.  , 

[FR  Doc.  88-13107  Filed  6-9-88;  8:45  amj 

MIUNG  CODE  43ie-«R-H 


Oevetopment  Operations  Coordination 
Document;  Exxon  Co.  U.SJL 

agency:  Minerals  Management  Service, 
Interior.  | 

ACTION:  Notice  of  the  receipt  of  a 
proposed  Development  Operations 
Coordination  Document  (DOCD). 

•UMMARV:  Notice  is  hereby  given  that 
Exxon  Company,  U.S.A.  has  submitted  a 
DOCD  describing  the  activities  it 
proposes  to  conduct  on  Leases  OCS-G 
1619,  Block  93.  South  Pass  Area, 
o^hore  Louisiana.  Proposed  plans  for 
the  above  area  provide  for  the 
development  and  production  of 
hydrocarbons  with  support  activities  to 
be  conducted  from  an  existing  onshore 
base  located  at  Grand  Isle,  Louisiana. 
DATE:  The  subject  DOCD  was  deemed 
submitted  on  ]ime  2, 1988. 
ADDRCSS:  A  copy  of  the  subject  DOCD 
is  available  for  public  review  at  the 
Public  Information  Office,  Gulf  of 
Mexico  OCS  Region.  Minerals 
Management  Service,  1201  Elmwood 
Park  Boulevard,  Room  114.  New 
Orleans,  Louisiana  (Office  Hours:  8  a.nL 
to  4:30  p.m.,  Monday  through  Friday). 
FOR  nmrHER  intomiatkm  contacr 
Mr.  Michael  D.  Joseph;  Minerals 
Management  Service,  Gulf  of  Mexico 
OCS  Region,  Field  Operations.  Plans, 
Platform  and  Pipeline  Section, 
Exploration/Development  Hans  Uoit: 
Telephone  (504)  736-2875.  _  f  " 

wumemttTMY  infomiatnm:  llie  ' 
purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1976,  that  the 


Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 

Revised  rules  govetning  practices  and 
procedures  under  which  the  Minerals 
Management  S«rvice  makes  information 
contained  in  DOCDs  available  to 
affected  States,  executives  of  affected 
local  governments,  and  other  interested 
parties  become  effective  December  13, 
1979  (44  FR  53685).  Those  practices  and 
procedures  are  set  in  revised  S  250.34  of 
Title  30  of  the  CFR. 

Date:  June  3. 1988. 

).  Rogers  Peaicy. 

Regional  Director,  GulfofMexicd  OCS 
Region. 

[FR  Doc.  88-13108  Filed  6-9-88: 8:45  am] 

MLUNQ  COOC  4310-MR-M 


Development  Operationa  Coordination 
Document;  Sliell  Offshore  Inc. 

agency:  Minerals  Management  Service. 
Interior. 

action:  Notice  of  the  receipt  of  a 

proposed  Development  Operations 
Coordination  Document  (DOCD). 

summary:  Notice  is  hereby  given  that 
Shell  Offshore  Inc.  has  submitted  a 
DOCD  describing  the  activities  it 
proposes  to  conduct  on  Leases  OCS-G 
1666  and  1667,  Blocks  289  and  290, 
respectively.  Main  Pass  Area,  offshore 
Louisiana  and  Mississippi.  Proposed 
plans  for  the  above  area  provide  for  the 
development  and  production  of 
hydrocarbons  with  support  activities  to 
be  conducted  fi'om  an  existing  onshore 
base  located  at  Venice,  Louisiana. 

dates:  The  subject  DOCD  was  deemed 
submitted  on  June  3, 1988.  Comments 
must  be  received  on  or  before  June  27, 
1988,  or  15  days  after  the  Coastal 
Management  Section  receives  a  copy  of 
the  plan  fi'om  the  Minerals  Management 
Service. 

ADDRESSES:  A  copy  of  the  subject 
DOCD  is  available  for  public  review  at 
the  PubUc  Information  Office.  Gulf  of 
Mexico  OCS  Region,  Minerals 
Management  Service,  1201  Elmwood 
Park  Boulevard.  Room  114.  New 
Orleans,  Louisiana  (Office  Hours:  8  a.m. 
to  4:30  p.m.,  Monday  through  Friday).  A 
copy  of  the  DOCD  and  the 
accompanying  Consistency  Certification 
are  also  available  for  public  review  at 
the  Coastal  Management  Section  Office 
located  on  the  10th  Floor  of  the  State 
Lands  and  Natural  Resources  Building, 
625  North  4th  Street,  Baton  Rouge. 
Louisiana  (Office  Hours:  8  a.m.-to  4:30 
p.m..  Monday  through  Friday).  The 
public  may  submit  comments  to  the 
Coastal  Management  Section,  Attention 


OCS  Plans,  Post  Office  Box  44487,  Baton 
Rouge,  Louisiana  70805. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Michael  J.  Tolbert,  Minerab 
Management  Service,  Gulf  of  Mexico 
OCS  Region.  Field  Operations,  Plans, 
Platform  and  Pipeline  Section. 
Exploration/Development  Plans  Unit: 
Telephone  (504)  736-2887. 

SUPPLEMENTARY  INFORMATtON:  The 

purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1978.  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 
Additionally,  this  Notice  is  to  inform  the 
public,  pursuant  to  S  930.61  of  Title  15  of 
the  CFR,  that  the  Coastal  Management 
Section/Louisiana  DepaMment  of 
Natural  Resources  is  reviewing  the 
DOCD  for  consistency  with  the 
Louisiana  Coastal  Resources  Program. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  States,  executives  of  affected 
local  govemmentSi  and  other  interested 
parties  become  effective  December  13, 
1979  (44  FR  53685). 

Those  practices  and  procedures  are 
set  out  in  revised  S  250.34  of  Title  30  of 
the  CFR. 

.  Date:  June  3. 1988. 
).  Rogeft  Paaicy. 

RegionI  Director,  Gulf  of  Mexico  OCS  Region. 

[FR  Doc.  88-13109  Filed  6-9-88;  8:45  am] 

MUMa  CODE  4310-lfR-« 


Natkmal  Park  Service 

information  Collection  Submitted  to 
ttie  Office  of  Management  and  Budget 
Under  ttie  Paperwork  Reduction  Act 

The  proposal  for  the  collection  of  ■ 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  die 
proposed  collection  of  information  and 
related  forms  and  explanatory  material 
may  be  obtained  by  contacting  the 
Bureau's  clearance  officer  at  the 
telephone  number  listed  below. 
Comments  and  suggestions  on  the 
requirement  should  be  made  within  30 
days  directiy  to  the  Bureau  clearance 
officer  and  to  the  Office  of  Management 
and  Budget  Interior  Department  Desk 
Officer.  Washington,  DC  20503. 
Telephone  202-395-7313. 


Tide:  Park  Use  Survey— Craters  of  the 
Moon  N.M..  Bryce  Canyon  N.P..  Glen 
Canyon  N.R.A.,  Denali,  N.P. 

Abstract:  Results  of  the  surveys  will  be 
med  in  operational,  planning  and 
management  activities  desigoed  to 
support  actual  public  use  activities 
and  needs 

Bureau  Fofm  Number:  None 

Frequency:  On  occasion 

Description  of  Respondents:  Individuals 
and  Households 

Annual  Responses:  2.2O0 

Annual  Burden  Hours:  352 

Bureau  Clearance  Officer:  RusseU  K. 
Olsen,  523-5133 

RusmU  K.  OlaeB. 

Cttief  Admtnistrative  Service  Division. 
[FR  Doc.  a&-13023  Filed  6-9-88;  &4S  am] 
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INTERSTATE  COMMERCE 
COMMISSION 

Agricultural  Cooperative  Mant  To 
Perform  Interstate  TranspoftaHon  for 
Certain  Nonmembera 

Date:  June  7, 1988. 

The  following  Notices  were  filed  in 
accordance  with  sectitu  10S28(a)(5)  of 
the  Interstate  Commeroe  Act  These 
rules  provide  that  agricultural 
cooperatives  intending  to  peifann 
nonmembo*.  nonexempt  interstate 
transportation  must  fife  the  Notice.  Form 
BOP  102,  with  tiie  Commission  widiin  30 
dajrs  of  its  annual  meetings  each  year. 
Any  subsequent  change  concerning 
officers,  directors,  and  location  of 
transportation  records  shall  require  the 
filing  of  a  supplemental  Notice  within  30 
days  of  such  change. 

The  name  and  address  of  the 
agricultural  cooperative  (1)  and  (2),  the 
location  of  the  records  (3),  and  the  name 
and  address  of  the  person  to  whom 
inquiries  and  correspondence  should  be 
addressed  (4),  are  published  here  for 
interested  persons.  Submission  of 
information  which  could  have  bearing 
upon  the  propriety  of  a  filing  should  be 
directed  to  the  Commission's  Office  of 
Compliance  and  Consumer  Assistance, 
Washington.  DC  20423.  TTie  Notices  are 
in  a  central  file,  and  can  be  examined  at 
the  Office  of  the  Siecretaiy,  Interstate 
Commerce  Commission.  Washinston, 
DC. 

(1)  and  (2)  Farmland  Foods,  Inc.  P.O.  Box 

7527.  iCansas  Qty.  MO  64116: 
(3)  P.O.  Box  403.  Denison.  lA  51442: 


(4)  Richard  T.  Porath  or  WUliam  J.  Wait.  P.a 

Box  403.  Denison.  lA  51442. 
Norata  R.  McGae, 
Secretary. 
[FR  Doc  88-13073  Filed  8-»-88;  6:45  am) 

■tLUNO  CODE  7nS-01-« 

Intent  to  Engage  In  Compensated 
Intercorporate  Hauling  Operationa 

This  is  to  provide  notice  as  required 
by  49  U.S.C.  10524(b)(1)  that  the  named 
corporations  intend  to  provide  or  use 
compensated  intercorporate  hauling 
operations  as  authorized  in  49  U.S.C. 
10524(b). 

I.  Parent  Corporation  and  Addraaa  of 
Principal  Office: 

Emco  Limited.  1108  Dundas  Sb^et 
London,  Ontario,  CN,  N5W  3A7. 

Emco  Limited  was  incorporated  under 
the  Laws  of  the  Province  of  Ontario, 
Canada. 

n.  Wholly-Owned  Subsidiaries  Which 
will  Participate  In  Uie  Operations,  and 
Jurisdiction  of  Incorporation: 


Name  and  Address 


Waltec  Inc..  471  Dundas 
Street,  Cambridge,  Ontar- 
io, N1R  5X9. 

Detta  Fawcet  Inc.,  250  Base- 
lins  Road  E.,  BowmanvUle, 
Ontario,  Lie  1A4. 

BPCXD  Inc..  10.  500  Cote* 
de  Uesse.  Suite  200.  La- 
chine.  Quet>ec,  H8T  3E3. 


Jwsdtetion  of 
Incorporation 


Provinoeol  Ontario, 
CN. 

Proirinca  ofOMaNo, 
CN. 

PraMncs  of  Ouobo^ 
CN 


Norata  R.  McGea, 

Secretary. 

[FR  Doc.  88-13074  Filed  6-«-88;  8:45  am) 

■aaJNQ  CODE  7OSS-0l\ 


DEPARTMENT  OF  JUSTICE 

Consent  Degree  Pursuant  to  ttie  Toxic 
Substances  Control  Act,  Ute  Resource 
Conservstion  and  Recovery  Act,  and 
ttie  Comprehensive  Environmental, 
Reaponae.  Compensation  and  Liability 
Act;  Texas  Eastern  Pipeline  Co. 

In  accordance  with  Departmental 
Policy,  28  CFR  50.7.  38  FR  19029.  notice 
is  hereby  given  that  a  Consent  Decree  in 
United  States  v.  Texas  Eastern 
Transmission  Corporation,  d/b/a  Texas 
Eastern  Gas  Pipeline  Company,  Civil 
Action  No.  H88-1917,  was  lodged  with 
die  United  States  District  Court  for  the 
Southern  District  of  Texas  on  June  6, 
1988. Hie  Consent  Decree  xxmcems 
clean-up  actions  and  cost  recovery  at  89 
compressor  station  sites  along  a  gas 
pipeUne  owned  and  operated  by  the  . 


Defendant.  The  compresaof  station  sites 
are  located  in  Alabaima.  Arkansas. 
Illinoia,  Indiana.  Kentucky.  Louisiana. 
Maryland.  Mississippi.  Misseori.  New 
Jersey.  Ohio,  Pennsylvania.  Tennessee, 
and  Texas.  A  list  of  the  compressor 
statioa  sites  is  contained  in  Appendix  A 
hereto.  The  complaint  in  this  action 
alleges  that  the  Defendant  improperly 
managed  and  disposed  of 
polychlorinated  biphenyls  and 
associated  pipeline  fluids  at  these 
compressor  statioa  sites.  The  Consent 
Decree  provides  tint  the  Defendant  will 
undertake  a  comprehensive  program  to 
clean  up  disposal  pits  and  surface  soils 
at  the  sites,  conduct  studies  to 
determine  if  further  clean-up  id  needed 
in  off-site  soils  and  groundwater, 
institute  measures  to  eliminate 
discharges  of  pipeline  liquids  in  the 
future,  pay  a  civil  penalty  of  $15  million, 
reimburse  the  federal  government  for 
past  investigation  and  monitoring  costs 
of  up  to  $1.5  million,  and  reimburse  the 
United  States  for  similar  future  costs  in 
an  amoimt  op  to  $18  m|llion. 

The  Department  of  Justice  will  receive 
for  sixty  (80)  days  from  the  date  of 
publication  of  this  notice.  «nitten 
comments  related  to  the  Consent 
Decree.  Comments  should  be  addressed 
'  to  the  Assistant  Attorney  General.  Land 
and  Natural  Resources  Division.  United 
States  Department  of  Justice. 
Washington,  DC  20530  and  should  refer 
to  United  States  v.  Texas  Eastern 
Transmission  Corporation,  d/b/a  Texas 
Eastern  Gas  Pipeline  Company,  D.J.  Ref. 
No.  90-5-1-1-2820. 

The  Consent  Decree  may  be  examined 
at:  (1)  The  Office  of  the  United  States 
Attorney,  Southern  District  of  Texas, 
Courthouse  and  Federal  Building,  515 
Rusk  Avenue,  3rd  Floor,  Houston,  Texas 
77002;  (2)  the  Environmental 
Enforcement  Section,  Land  and  Natinal 
Resources  Division,  Department  of 
Justice,  Room  1515,  Ninth  Street  and 
Pennsylvania  Avenue  NW.,  Washington, 
DC  20530;  (3)  the  United  States 
Environmental  Protection  Agency. 
Document  Control  Center 
(Pesticides.TSCA),  401  M  Stieet  SW., 
Washington,  DC  20480;  and  (4)  tiie 
following  Regional  offices  of  the 
Environmental  P*rotection  Agency: 
Region  U.  26  Federal  Plaza.  New  York. 
New  York  10278;  Region  III.  841 
Chestnut  Street. -Philadelphia. 
Pennsylvania  19107;  Region  IV.  345 
Courtiand  Street  NE..  Atianta,  Georgia 
30305;  Region  V,  230  Soutii  Dearborn 
Stieet,  Chicago.  Illinois  60604;  Region  VL 
1201  Elm  Street.  Dallas.  Texas  75270; 
and  Region  VII,  726  Minnesota  Avenue, 
Kansas  City,  Kansas  66101.  A  copy  of 
the  Consent  Decree  may  be  obtained  in 
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person  or  by  mail  from  the 
Enviroiunental  Enforcement  Section, 
Land  and  Natural  Resources  Divison  of 
the  Department  of  Justice.  Please 
enclose  a  certified  check  payable  to 
"Treasurer,  United  States  of  America** 
for  $33.40  (10  cents  per  page)  to  cover 
the  costs  of  copying. 
Rogoc  |.  ManuOa, 

Assistant  Attorney  General,  Land  and 
Natural  Reaourcea  Division. 

Appendix  A;  Texas  Eastan 
Tnnamission  Cocporation  ConqMessor 
Station  Sites 

Alabama 

Barton 

lUinoia 

Lick  Creek  (10) 

Norris  City  (11)  ; 

Indiana 

Batesville  (15) 
I^nchLick(13) 
Oakland  City  (12)  (Princeton) 
Seymour  (14) 

AHtansas 

Bald  Knob  (06) 

Donaldson  (02) 

Hope  (03) 

North  Little  Rock  (06) 

PoUard  (06)  (Fagus) 

Walnut  Ridge  (07)  (Egypt} 

Kentucky 

Danville 

OwingsviUe 

Tompkinsville 

Louisiana 

Caillou  Island 

Castor 

Gillis 

Grand  Chenier 

Greenwood  Held 

Iowa  Plant 

Lake  Raccourci 

LaRose 

Monroe 

New  Roads 

Opelousas 

Pointe  Au  Chien  , 

Providence  J 

St  Frandsville 

White  Castle 

6*  Line  #4  MP  5.28  (located  niear 

Claiborne  Parish,  La.  ai^roximately 

4.5  miles  W.N.W.  of  Bemice.  La.) 
24'  Line  #11  MP  281.01  W.  Red  River 

(located  approx.  14  mi.  N.W.  of 

Cooshatta,  La.) 
24' Line  #11  Kfi>  282  E  Red  River 

(located  approx.  14  mi.  N.W.  of 

Coushatta.  La.) 

Ohio 
Athens 


Berne 

Five  Points  (17)  (Circleville) 

Lebancxi  (16) 

Somerset  (18)  (Crooksville) 

Summerfield  (19)  (Sarahsvllle) 

Wheelersburg 

Tennessee 

Gladeville 
Mt  Pleasant 

Maryland 

Accident 

Mississippi 

Clinton 
Egypt 
Kosciusko 
Union  Church 
Yazoo 

Missouri 

Oraiv(09) 

10'  Line  #1-0  MP  9.81  (located  approx.  3 

x\  bL  S.W.  of  Campbell,  Mo.) 

New  Jersey 

Hanover 

Larabertville  (26)     - 
Lindai(27A)       i  * 

Pennsylvania 

Arma^ 

Bechtelsville 

Bedford(22A) 

Bemville 

Chambersburg  (23) 

Connellsville(21) 

Delmont 

Eagle(»)  - 

Entriken 

Grantville 

Holbrook 

Ully  / 

Marietta  (24)  ' 

Marietta  (24A) 

Perulack  (Leidy) 

Rockwood  (22) 

Shennans  Dale 

Uniontown  (2lA) 

Wind  Ridge  (20) 

Texas 

Atlanta 

Blessing 

Booth 

Charo) 

Hempstead 

Huntsville 

Joaquin 

Longyiew(Ol) 

Lufkin 

Mont  Belvieu 

PetroniUa 

Provident  City 

Santa  Fe 

Thomaston  -   - 

Tivoli 


Vidor 

(FR  Doc.  8fr-13126  Filed 
■HJJNa  OOTf  HH  01  II 
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Drug  EnforcMMfrt  Administration 

[OodMt  No.  66-18] 

Donald  F.  Kam  DJDJS^  Ravocatlon  of 


This  proceeding  before  the  Drug 
Enforcement  Administration  (DEA),  was 
inititated  by  an  Order  to  Show  Cause 
(Order)  issued  January  25, 1968,  by  die 
Deputy  Assistant  AdmioistEator.  Office 
of  Diversion  Control.  The  Order  • 
porpoaed  to  revoke  DEA  Certificate  of 
Re^stration  AK0624999,  previously 
issued  to  Doanld  F.  Kern.  D  J).S.  of 
Virginia  Beach,  Virginia  (Respondent). 
The  statutory  basis  for  the  OtoN  to . 
Show  Cause  under  21  U.$.C  824(a)(2)  . 
was  the  Respondent's  conviction  in  the 
United  States  District  Court  for  Uie 
Eastern  District  of  Virginia  of 
distribution  of  cocaine  in  violation  of  21 
U.S.C.  841(a)(1),  a  felony  offense  under 
the  Controlled  Substances  Act. 

By  the  letter  dated  Mercb  4, 1988, 
Respondent  requested  a  hearing  on  the 
issuesTsised  by  the  Order  to  Show 
Cause.  The  case  was  docketed  before- 
Administrative  Law  Judge  Ftancis  L 
Young  who  issued  an  oider  for 
prehearing  statements.  In  this  order. 
Judge  Young  specifically  cautioned 
Respondent  that  foilure  to  timely  file  a 
prehearing  statement  would  be 
considered  a  waiver  of  the  hearing. 
.Respondent  failed  to  file  a  prehearing 
statement.  After  soliciting  the  opinion  of 
Government  counsel.  Judge  Young  found 
that  Respondent's  failure  to  file  a 
prehearing  statement  indicated  that 
Respondent  had  no  case  to  present  and 
the  administrative  proceedings  were 
then  terminated. 

The  Administrator  concurs  with  Judge 
Young  that  there  is  no  need  for  a  hearing 
in  this  matter  since  Respondent  had 
failed  to  demonstrate  that  he  has  a  case 
that  he  wishes  to  present.  This  agen(^ 
has  consistenUy  hejd  that  failure  te 
timely  file  a  prehearing  statement  as 
ordered  ccm  lead  to  a  finding  that  a 
party  has  waived  its  opportunity  for  a    ' 
hearing.  See  Medical  Center  Pharmacy, 
Docket^O.  87-66,  53  FR  13202  (1968); 
Homested  Pharmacy  of  Boston,  Inc. 
Docket  No.  83-33, 49  FR  7304  (1984],  and 
cases  cited  therein.  Accordingly,  the 
Administrator  find  that  Respondent  has 
waived  his  opportimity  for  a  hearing 
and  how  enters  his  final  order  without  a 
hearing  and  based  on  the  investigative 


file  and  the  record  as  it  appears.  21  CFR 
1301.54(d),  1301.54(e)  and  1301.57. 

The  Administrator  finds  that 
beginning  in  June  1965,  Federal  and  state 
law  enforcement  officials  received 
evidence  that  Respondent  was  selling 
quantities  of  cocaine  fo  various 
individuals  throughout  the  Tidewater, 
Virginia  area.  Their  investigation  also 
revealed  that  Respondent  was  financing 
the  distribution  of  over  a  kilogram  of 
cocaine  and  had  done  so  on  at  least  2 
separate  occasions. 

Based  on  the  above.  Respondent  was 
arrested  and  changed  with  distribution 
of  cocaine,  a  felony  relating  to 
controlled  substances.  In  a  debriefing 
session  with  DEA  agents.  Respondent, 
accompanied  by  his  attorney,  admitted 
that  he  had  bought  and  sold  cocaine 
numerous  times  in  the  two  years  prior  to 
his  arrest.  On  June  19, 1987.  Respondent 
was  convicted  in  the  United  States 
District  Court  for  the  Eastern  District  of 
Viiginia  of  distribution  of  cocaine,  a 
violation  of  a  U.S.C.  841(a)(1). 

Title  21  U.S.C.  824(a)(2)  auUiorizes  the 
Administrator  to  revoke  a  Certificate  of 
Registration  upon  a  finding  that  a 
registrant  "has  been  convicted  of  a  - 
felony  under  this  subchapter  or 
subchapter  n  of  this  chapter  or  any 
other  law  of  the  United  States  or  of  any 
State,  relating  to  any  substance  defined 
in  this  subchapter  as  a  controlled 
substance." 

Having  found  that  Respondent  has 
been  convicted  of  a  felony  relating  to 
controlled  substances  and  that  such 
constitutes  ground  for  revocation  of 
Respondent's  Certificate  of  Registration, 
the  Administrator  concludes  that  sudi 
registration  should  be  revoked. 
Therefore,  pursuant  to  authority  vested 
in  him  by  21  U.S.C.  623  and  824  and  28 
CFR  0.100(b),  die  Administivtor  orders 
that  DEA  Certificate  of  Registration 
AK6624999  previously  issued  to 
Respondent  be,  and  it  hereby  is, 
revoked.  It  is  further  ordered  that  any 
pending  applications  for  renewal  of 
Respondent's  registration  be,  and  they 
hereby  are,  denied. 

This  order  is  effective  July  11, 1968. 
June  3, 1988. 
)oim  C.  Lawn, 
Administrator. 
[FR  Doc.  88-13121  Filed  6-0-88;  8:45  am] 
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[Docket  Na  66-131 

Raymond  Lyman,  DMJD^  RaVocation 
of  Ragiitration 

On  January  25. 1988,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control  Drug  Enforcement 


Administi-ation  (DEA),  issued  an  Order 
to  Show  Cause  (Oder)  to  Raymond 
Lyman.  DJMJ}.,  28  N.  Main  St.,  Blanding, 
Utah  (Respondent).  The  Order  proposed 
to  revoke  Respondent's  DEA  Certificate 
of  Registration.  AL2383862,  on  grounds 
that  Respondent  is  not  currently 
authorized  to  handle  controlled 
substances  in  the  State  of  Utah.  On    - 
January  29, 1988,  the  Order  was  served 
on  Respondent  who  then  requested  a 
hearing  to  determine  all  issues  raised  by 
the  Order.  Before  a  hearing  date  was 
set,  the  Government  moved  for  a 
summary  disposition  of  the  case  alleging' 
that  the  Division  of  Occupational  and 
Professional  Licensing  of  the  State  of 
Utah  (DOPL)  had  revoked  Respondent's 
State  license  to  practice  dentistry  on 
May  20, 1967,  and  that,  therefore. 
Respondent  was  not  duly  authorized  to 
possess,  prescribe,  dispense  or 
otherwise  handle  controlled  substances 
in  the  State  of  Utah.  The  motion  was 
supported  by  an  order  from  the  Director 
of  the  DOn.  revoking  Respondent's 
State  license  to  practice  dentistry. 

On  April  4, 1988,  Respondent  filed  a 
response  to  the  Motion  for  Summary 
Disposition,  asserting  that  his  license 
was  revoked  for  one  year  on  April  27; 
1987,  that  his  attorney  had  filed  a 
motion  with  "the  bo«ud,"'apparenUy 
seeking  Respondent's  reinstatement, 
and  that  within  four  to  six  weeks 
Respondent  would  be  authorized  to 
handle  controlled  substances  in  Utah.  In 
response,  the  Government  filed  a  letter 
from  the  Director  of  the  DOPL  stating 
that  the  Respondent  had  not  contacted 
their  office  and  even  if  he  had  done  so  it 
would  be  unlikely  that  he  would  become 
licensed  in  the  near  future.  Respondent 
provided  no  documentation  to  die 
contrary.  On  May  9, 1988,  the 
Administrative  Law  Judge  granted  the 
Government's  motion  for  summary 
disposition  and  recommended  that 
Reroondent's  registration  be  revoked. 

llie  Administrator  has  consistenUy 
held  that  a  practitioner  may  not  be 
registered  if  he  is  not  authorized  to 
handle  controlled  substances  by  the 
State  in  which  he  practices.  21  U.S.C. 
623(f)  and  624(a)(3).  Emerson  Emory. 
M.D.,  Docket  No.  65-46,  51  FR  9543 
(1986);  Avner Kauffman.  MJ).,  Docket 
No.  85-8,  50  FR  34208  (1985). 

In  the  instant  case,  the  action  by  the 
Division  of  Licensing  is  conclusive,  and 
it  is  clear  that  Respondent's  license  to 
practice  dentistry  has  been  revoked.  In 
such  a  case,  a  Motion  for  Summary 
Disposition  is  properly  entertained  and 
must  be  granted.  It  is  settied  that  when 
no  fact  question  is  involved,  an 
adversarial  hearing  is  not  required.  U.S. 
V.  Consolidated  Mines  and  Smelting  Co., 
Ltd.,  455  F.2d  432, 453  (9th  Cir.  1971);  see 


NLRB  V.  International  Association  of 
Bridge.  Structural  and  Ornamental 
Ironworkers.  AFL-CIO,  Local  433,  549 
F.2d  634  (9th  Cir.  1977):  Alfred  Tennyson 
Smurthwaite.  M.D..  Docket  No.  77-29, 43 
FR  11873  (1978):  Philip  E.  Kirk,  M.D., 
Docket  No.  62-36, 48  FR  32887  (1963). 
Affdsub  nam  Kirk  v.  Mullen,  749  F.2d 
297  (6th  Cir.  1964). 

Accordingly,  die  Administrator  finds 
the  Respondent  is  not  licensed  in  the 
State  of  Utah  and  concurs  with  the 
recommendation  of  the  Administrative 
Law  Judge  that  Respondent's 
registration  should  be  revoked  and  any 
pending  apphcations  should  be  denied. 
Ilierefore,  pursuant  to  21  U.S.C. 
624(a)(3)  and  28  CFR  0.100(b).  die 
Admiiaistrator  hereby  orders  that 
Certificate  of  Registration  AL2383862. 
previously  granted  to  Raymond  Lyman, 
D.MX).  is  revoked.  The  Administrator 
further  orders  that  any  pending 
applications  for  renewal  of  sudi 
registration,  be,  and  they  hereby  are, 
denied. 

This  Order  is  effective  immediately.  ' 
John  C  Lawn, 
Administrator, 
June  3, 1968. 
[FR  Doc  88-13122  Filed  8-0-88;  8:45  am] 
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[DocfcotNa  66-93] 

Lao  R.  MWar,  MJ)^  Ravocation  of 
Raglatratfon  • 

On  December  10, 1986,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  Leo  R.  Miller,  M.D. 
(Respondent]  on  New  York,  New  York, 
proposing  to  revoke  his  DEA  Certificate 
of  Regista-ation  AM1852474,  and  deny 
any  pending  applications  for  renewal  of 
that  registration.  The  statutory  basis  for 
the  proposed  revocation  was  that 
Respondent's  continued  registration 
woiild  be  inconsistent  with  the  public 
interest  based  upon:  (1)  His  lack  of 
authority  by  the  State  of  New  York  to 
dispense  Schedule  II  controlled 
substances;  (2)  his  prescribing  of 
controlled  substances  to  drug  dependent 
individuals  for  maintenance  purposes 
without  being  registered  to  do  so;  and, 
(3)  his  prescribing  of  controlled 
substances  outside  the  scope  of 
professional  practice  and  not  for  a 
legitimate  medical  purpose. 

Respondent,  through  counsel, 
requested  a  hearing  by  letter  dated 
January  21, 1987.  The  matter  was 
docketed  before  Administrative  Law 
Judge  Francis  L  Young.  Following 
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prehearing  filings,  a  hearing  vras  held  in 
Washmgton,  DC  on  September  9, 1967. 
Judge  Young  issued  his  opinion  and 
reconunended  ruling,  findings  of  facts, 
conclusions  of  law  and  decision  on 
December  31. 1987.  Respondent  filed 
exceptions  to  the  Administrative  Law 
Judge's  opinion  and  recommended 
ruling.  The  Administrative  Law  Judge 
transmitted  die  record  in  this  matter  to 
the  Administrator  on  April  12, 1988.  The 
Administrator,  having  considered  the 
record  in  its  entirety,  hereby  enters  his 
final  order  in  this  matter  pursuant  to  21 
CFR  1316.87. 

The  Administrative  Law  Judge  found 
that  an  investigation  conducted  in  1983 
by  authorities  from  the  State  of  New 
York  resulted  in  the  revocation  of 
Respondent's  privileges  to  utilize  New 
York  State  triplicate  prescriptions  by  the 
New  York  State  Department  of  Health. 
The  Health  Department  also  assessed  a 
$35,000  civil  penalty  against 
Respondent.  This  action  effectively 
terminated  Respondent's  authority  to 
prescribe  and  dispense  Schedule  II 
controlled  substances.  In  1967,  the 
Commissioner  of  Education,  State  of 
New  York,  Board  of  Regents,  placed 
Respondent's  license  to  practice 
medicine  in  the  State  of  New  York  on 
probation  for  two  years.  The 
Commissioner  found  Respondent  guilty 
of  professional  misconduct  in  that  he 
unlawfully  prescribed  controlled 
substances  not  in  good  faith  and  not  for 
a  legitimate  meilical  purpose  during  the 
period  1976  through  August  1983  on  a 
regular  basis  to  at  least  40  patients  who 
were  habitual  drug  users,  in  order  to 
keep  such  users  comfortable  in  their 
habits. 

The  Administrative  Law  Judge  found 
that  Respondent  wrote  hundreds  of 
prescriptions  for  TuinaL  a  combination 
short  acting  and  intermediate  acting 
Schedule  n  barbituate  during  1981  and 
1982.  When  questioned  about  these 
prescriptions  by  a  New  York  State 
investigator.  Respondent  stated  he 
would  rather  give  the  individuals 
prescriptions  than  have  them  get  the 
drugs  on  the  street  At  the  hearing  in  this 
matter.  Respondent  continued  to 
maintain  diat  patients  were  better  off 
receiving  Tuinal  in  a  controlled 
situation,  such  as  under  his  care,  than 
obtaining  it  on  the  street  The 
Administrative  Law  Judge  concluded 
that  Respondent  did  not  exhibit  an 
appropriate  awareness  of  the  potential 
danger  of  controlled  substances  and  the 
hazards  they  may  pose  to  individuals 
particularly  susceptible  to  those 
hazards,  and  that  Respondent  should 


not  be  entniSted-with  a  DfiA 
registration. 

On  February  22. 1988,  Respondent 
filed  exceptions  to  the  opinion  and 
recommended  ruling  of  the 
Administrative  Law  Judge.  Respondent 
argued  that  the  action  of  the  New  York 
State  licensing  agency,  placing 
Respondent  on  probation  and  requiring 
his  prescribing  and  dispensing  practices 
to  be  monitored,  should  be  given  greater 
deference  by  the  Administrative  Law 
Judge.  The  Administrative  Law  Judge,  in 
his  opinion  and  recommended  ruling, 
found  that  the  monitoring  of 
Respondent's  prescribing  practices  by 
die  New  York  State  Office  of 
Professional  Medical  Conduct  is  not 
sufficienUy  strict  to  be  an  effective 
deterrent  The  Administrative  Law  Judge 
relield  instead  on  the  findings  of  both 
the  New  York  Department  of  Health  and 
the  New  York  fioard  of  Regents  which 
concluded  that  Respondent's  activities 
were  unprofessional  and  constituted 
unlawful  prescribing  of  controlled 
substances. 

Respondent  also  argues  that  the 
Administrative  Law  Judge  incorrectly 
found  that  some  of  Respondent's 
patients  were  habitual  users  of 
controlled  substances.  Respondent 
indicates  that  the  Administrative  Law 
Judge  based  that  conclusion  on 
Respondent's  written  statement  In  his 
opinion  and  recommended  rtiling.  the 
Administrative  Law  Judge  indicates  that 
New  York  State  autluirities  found  these 
patients  to  be  habitual  users  of 
controlled  substances,  and  that  he  found 
no  reason  to  reject  that  conclusion. 

Respondent  further  argues  that  the 
Administrative  Law  Judge  failed  to 
consider  the  testimony  of  Dr.  Yapalater. 
Dr.  Yapalater's  testimony,  that 
Respondent  prescribed  controlled 
substances  for  legitimate  medical 
purposes,  if  contradicted  by  the 
testimony  of  Dr.  Edelman  as  well  as  the 
findings  of  the  New  York  Department  of 
Health  and  the  New  York  Bc»rd  of 
Regents.  The  wei^t  of  the  evidence 
requires  a  finding  diat  Respondent 
prescribed  controlled  substances,  not  in 
good  faith,  and  not  for  legitimate 
medical  poiposes  from  1977  through 
August  1983. 

Respondent  finally  aargues  in  his 
exceptions  that  the  recommended 
"penalty"  of  the  Administrative  Law 
Judge  is  too  severe  in  Hght  of  4ie  length 
of  time  that  has  passed  since 
Respondent's  violations  and  the  fact 
diat  New  York  State  has  returned 
Respondent's  privileges  to  utilize 
triplicate  prescriptions.  The  revocation 


of  a  DEA  Certificate  of  Registration  is 
not  a  penalty  or  a  punative  measure.  It 
is  a  remedial  measure,  based  upon  the 
public  interest  and  the  necessity  to 
protect  the  public  from  those  individuals 
who  have  misused  controlled 
substances  or  their  DEA  Certificate  of 
Registration,  and  who  have  not 
presented  sufficient  mitigating  evidence 
to  assure  the  Administrator  that  they 
-  can  be  trusted  with  the  responsibility 
carried  by  such  a  registration.  It  should 
also  be  noted  that  there  was  no 
evidence  in  the  record  that  the  State  of 
New  York  had  reinstated  Respondent's 
triplicate  prescription  authority. 
Respondent  first  mentioned  such  a 
possibility  m  his  exceptions  to  the 
Administrative  Law  Judge's  opinion  and 
recommended  ruling.  Hie  Government 
has  had  no  opportunity  to  respond  to   . 
Respondent's  statement  whidi 
emphasizes  the  necessity  for  an  (^n 
hearing  where  eadi  party  has  the 
opportunity  to  respond  to  evidence 
presented  by  the  other  party  to  the 
proceeding.  The  Administrator  will  not 
consider  such  proffered  documents 
imless  they  are  properly  admitted  into 
evidence  and  the  opposing  party  has  an 
opportunity  to  object  to  or  rebut  such 
evidence. 

The  Administrative  Law  Judge 
recommended  that  Respondent's  DEA 
Certificate  of  Registration  be  revoked 
because  the  evidence  demonstrated  that 
Respondent  could  not  be  trusted  with  a 
registration.  The  Administrator  adopts 
the  opinion  and  recommended  decision 
of  the  Administrative  Law  Judge  in  its 
entirety.  The  Administrator  concludes 
that  based  upon  Respondent's  past 
conduct  with  regard  to  die  prescribing  of 
controlled  substances  to  individuals 
who  had  a  history  of  drug  abuse  over  an 
extended  period  of  time,  his  registration 
is  inconsistent  with  the  public  interest. 

Accordingly,  the  Administrator  of  the 
DEA.  pur&uant  to  the  authority  vested  in 
him  by  21  U.S.C.  823  and  824  and  28  CFR 
0.100(b),  hereby  orders  that  DFA 
Certificate  of  Registration  AM1852474 
previously  issued  to  Leo  R.  Miller,  M.D., 
be.  and  it  hereby  is,  revoked.  Any 
pending  applications  for  renewal  of  that 
registration  are  hereby  denied. 

This  order  is  effective  July  11, 1988. 

)ohn  C.  Lawn, 

Administrator. 
Dated:  June  6, 1986. 

[FR  Doc.  88-13123  Filed  6-8-88: 8:45  am] 
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DEPARTMENT  OF  LABOR 

Office  of  the  Secretwy 

Agency  Recordkeeping/Reporting 
Requirements  Under  Review  by  the 
Office  of  Management  and  Budget 
(0MB) 

Background 

The  Department  of  Labor,  in  carrying 
out  its  responsibiliites  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  considers  comments  on  the 
reporting  and  recordkeeping 
requirements  that  will  affect  the  public. 

List  of  Recordkeeping/Reporting 
Requirements  Under  Review 

As  necessary,  the  Department  of 
Labor  will  publish  a  list  of  the  Agency 
recordkeeping/reporting  requirements 
under  review  by  the  Office  of 
Management  and  Budget  (OMB)  since 
the  last  list  was  published.  The  list  will 
have  all  entries  grouped  into  new 
collections,  revisions,  extensions,  or 
reinstatements.  The  Departmental 
Clearance  Officer  will,  upon  request  be 
able  to  advise  members  of  the  public  of 
the  nature  of  the  particular  .submission 
they  are  interested  in. 

Each  entry  may  contain  the  following 
information: 

The  Agency  of  the  Department  issuing 
this  recordkeeping/reporting 
requirement. 

"The  title  of  the  recordkeeping/ 
reporting  requirement. 

The  OMB  and  Agency  identification 
numbers,  if  applicable. 

How  ofien  the  recordkeeping/ 
reporting  requirement  is  needed. 

Who  will  be  required  to  or  asked  to 
report  or  keep  records. 

Whether  small  businesses  or 
organizations  are  affected. 

An  estimate  of  the  total  number  of 
hours  needed  to  comply  with  the 
recordkeeping/reporting  requirements. 

The  number  of  forms  in  tU6  request  for 
approval,  if  applicable. 

An  abstract  describing  the  need  for 
and  uses  of  the  information  collection. 

Comments  and  questions 

Copies  of  the  recordkeeping/reporting 
requirements  may  be  obtained  by  calling 
the  Departmental  Clearance  Officer, 
Paul  E.  Larson,  telephone  (202)  523-6331. 
Comments  and  questions  about  the 
items  on  this  list  should  be  directed  to 
Mr.  Larson,  Office  of  Information 
Management  U.S.  Department  of  Labor, 
200  Constitiition  Avenue,  NW.,  Room  N- 
1301,  Washington.  DC  20210.  Comments 
should  also  be  sent  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Attn:  OMB  Desk  Officer  for  (BLS/DM/ 


ESA/ETA/OLMS/MSHA/OSHA/ 
PWBA/VETS).  Office  of  Management 
and  Budget,  Room  3208,  Washington,  DC 
20503  (Telephone  (202)  395-6880). 

Any  member  of  tlie  public  who  wants 
to  comment  on  a  recordkeeping/ 
reporting  requirement  which  has  been 
submitted  to  OMB  should  advise  Mr. 
Larson  of  this  intent  at  the  earliest 
possible  date. 

Revision 

Bureau  of  Labor  Statistics 

Information  on  the  Employment  Cost 
Index:  1220-0038.  BLS  3G38A,  3038B, 
3038C,  3038D,  3038E/T,  and  3038E/M 

Quarterly, 

State  and  local  governments.  Business 
or  other  for-profit  non-profit 
institutions;  small  business  or 
organizations 

22,364  responses:  22,584  hours;  6  forms 

Employment  Cost  Index  measures 
trends  in  employee  compensation 
costs.  The  ECI  is  used  to  analyze  the 
.relationships  between  changes  in 
productivity,  employment,  output 
prices,  and  compensation  costs.  The 
survey  covers  the  private  nonfarm 
economy  and  State  and  local 
governments. 

Paul  E.  Larson. 

Departmental  Clearance  Officer. 

[FR  Doc.  88-13166  Filed  6-9-88;  8:45  am] 
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Employment  Standards 
Administration,  Wage  and  Hour 
Division 

Minimum  Wages  for  Federal  and 
Federaliy  Assisted  Construction; 
General  Wage  Determination 
Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes 
of  laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  loc^hties  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1,  by  auUiority  of  die  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3. 1931,  as 
amended  (46  Stat.  1494.  as  amended,  40 
U.S.C.  276a)  and  of  odier  Federal 


statutes  referred  to  in  29  CFR  Part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  bom  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  heoeby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in 
that  section,  because  the  necessity  to 
issue  current  construction  industry  wage 
determinations  frequentiy  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
&t>m  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice  is 
received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance 
of  the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fiinge  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  subinit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division.  Division  of 
Wage  Determinations,  200  Constitution 
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Avenue  NW.,  Room  S-3504, 
Washington.  DC  20210. 

Withdrawn  General  Wage 
Determination  Dedflion 

This  is  to  advise  all  interested  parties 
that  the  Department  of  Labor  is 
withdrawing,  bom  the  date  of  this  notice 
Langlade  County,  Wisconsin  from 
General  Wage  Determination  No.  WI88- 
2  and  Oconto  County,  Wisconsin  firom 
General  Wage  Determination  No.  WI88- 
15  dated  January  8, 1968. 

Agencies  with  construction  projecta 
pending  to  which  tiiis  wage  decision 
would  have  been  applicable  should 
utilize  the  project  determination 
procedure  by  submitting  an  SF-308.  See 
Regulations  Part  1  (29  CFR),  §  1.5. 
Contracts  tor  which  bids  have  been 
opened  shall  not  be  affected  by  this 
notice.  Also  consistent  with  29  CFR 
l.e(cK2KiKA),  the  incorporation  td  the 
withcbawal  decision  in  contract 
specifications,  when  the  opening  of  bids 
is  widiin  ten  (10)  days  of  this  notice, 
need  not  be  affected. 

Modifications  to  General  Wage 
DeterminatJon  Decisions 

The  numbers  of  the  decisions  listed  in 
the  Government  Printing  Office 
document  entitied  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  being  modified 
are  listed  by  Volume,  State,  and  page 
numberfs).  Dates  of  publication  in  tibe 
Federal  Register  are  in  parentheses 
following  the  decisions  being  modified. 

Volume  I  I 

DiStiict  of  Columbia:  ' 

DC88-1  Qan.  8, 1988) pp.  78,  81-82. 

84. 

Vii;giiua: 

VA88-17  Oan.  8. 1988) p.  1180b. 

VA88-18  (Jan.  8, 1988) p.  llOOf. 

Volume  U 

Wiacooaiii: 

WI88-Z  UaiL  8. 1988) p.  1087. 

WiaB-15  (Jan.  8. 1988) p.  1101. 

Lilting  by  location  (index) p.  11. 

Volume  UI 
California: 
CA88-2  Qan.  8, 1968) p.  48.         J    . 


Colorado: 

008»^  (Jan.  a  1988) p.  12a 

Hawaii: 

HI88-1  (Jan.  B,  1968) pp.  132-133. 

135. 
Idaho: 

ID88-1  (Jan.  8. 1988) pp.  142, 147. 

North  Dakota: 

NDa»-l  Oan.  8, 1986) p.  222. 

ND88-3  Oan.  8, 1S88) p.  234. 

Washington: 

WA88-1  (Jan.  8, 1988) pp.  360-365. 

366,375- 
378. 

WA88-2  (Jan.  a  1968) pp.  386,  388- 

339.363. 

WA88-e  (Jan.  &  1988) p.  412. 

WA88-7  Oan.  8, 1988) pp.  414,  416- 

4ia 

General  Wage  Detetmiaatim 
Publicatioo 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General 
Wage  Determinations  Issued  Under  Tlie 
Davis-Bacon  And  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  country.  Subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office.  Washington.  DC  20402.  (202)  783- 
3238. 

When  ordering  subscription(s).  be 
sure  to  spedfy  the  State(8]  of  interest, 
since  subscriptions  may  be  ordered  for 
any  or  all  of  the  three  separate  volumes, 
arranged  by  State.  Subscriptions  include 
an  annual  edition  (issued  on  or  about 
January  1)  which  includes  all  current 
general  wage  determinations  for  the 
States  covered  by  each  voliune. 
Throughout  the  remainder  of  the  year, 
regular  weekly  updates  will  be 
distributed  to  subecribers. 

Signed  at  Washington.  DC  this  3rd  day  of 

juneuea 

AlaaLMaM. 

Director,  Diviaion  of  Wage  Determinations. 
(FR  Doc.  88-12923  Filed  6-fr-6e:  a45  amj 
■auMQ  cooe  ux^-a-it 
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Emptoyment  and  Training 
Administration 

investigations  Regarding 
CertMcaflone  of  ElgiMBty  To  Apply  f  or 
Worker  Adlustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221(a) 
of  the  Trade  Act  of  1974  ("die  Act")  and 
are  identified  in  die  Appendix  to  this 
notice.  Upon  receipt  of  diese  petitions, 
the  Director  of  the  Office  of  TYade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221(a)  of  the  Act 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Tide  IL 
Chapter  2,  of  the  Act  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  die  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  person 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  k  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  June  20, 1988. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  June  20. 1968. 

The  petitions  filed  in  diis  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 
Administration.  U.S.  Department  of 
Labor,  601 D  Street.  NW..  Washington,    ' 
DC20213. 

Signed  at  Washington,  DC  this  31st  day  of 
May  198a 

Marvin  M:  Foolu. 

Director,  Office  of  TYade  Adjustment 

Assistance. 
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PMMoner  (Union/Worfnr/Frm) 

LocaWon 

raoaiMed 

Oiiso* 

peMion 

ftilHInn 

KOTQOn 
No. 

Artdes  produced 

Bmdai  hduakiM.  Inc.  ifUF) 

Comeison  Engina.  Mavrtenanca  Co.,  hie  (Conipa- 
ConMiarcM  Tetiins  6  EnginMrino  Co 

E«Msaiy,PA._     _ 

Ulica.  NY 

Sminclm,  OK       _., 

CtwrtsroLPA 

Lancaster.  OH          ...J 

S/31/88 
S/31/88 
5/31/88 

S/31/88 
5/31/88 

5/6/88 
5/12/88 
5/19/88 

S/19/88 
S/16/88 

».666 
20.667 
20,606 

20.669 
20,700 

OispiayFixkeea. 

Tnois 

RabiiM  Eflginaa.  Supply  Parts  a  Labor. 

MntpasOosi. 

BkMW  CtoMing  EQuipnMnL 

PBMoner  (Union/Worker/Firm) 


Foster  Grant  Oo.  (RWDSU) 

General  ElacMc  Co.  (WOrtMrs) 

HesMh-TeK.  ktcHOiamond  HilQ  (ACTWU). 

Jaton,  CorporMton  ffLGMHJ) 

MeUon  Bank  CorpL  (yMoAsr^ 


Omnispoit  Inc.  (ACTWU). 

Oornphies  Inc.  (Worhers) ........................... 

PreesweH  Records  Mg.  Co.  (Workers)...... 

WestwDod  UgMng  Gnup,  Inc.  (ACTWU).. 
Whittey  Supply  (k>.  (Workers) 


LocaKon 


Leominstsr.  MA... 

Evendsle.  OH 

CiwihoilMiil,  M... 

Boeton.  MA. 

PHtstMs^PA.... 
Woonsocfcet,  Rl . 
Lawrence,  MA.... 

Ancora,NJ 

Paterson,  NJ 

Tulsa,  OK 


received 


5/31/66 
5/31/88 
5/31/86 
5/31/86 
5/31/88 
5/31/88 
5/31/88 
S/31/88 
S/31/88 
5/31/88 


5/12/88 
5/20/88 
5/16/88 
5/16/66 
5/16/88 
5/16/88 
5/20/88 
5/19/68 
S/13/86 
5/19/88 


PeUbon 
No. 


20,701 
20.702 
20,703 
20,704 
20.705 
20,706 
20,707 
>  20.706 
20.709 
20.710 


Artidee  produced 


Lenses  and  Glass. 

AircraR  Ehgfewe  ft  Parts. 

ChidwCs  Ctattwg. 

Ladies  SUrts. 

Financial  Senrices. 

Athletic  Awsid  Jackets. 

Womens  Footiveer. 

Pressed  Vinyl  Pteooyapli.neoonls. 

Lamps  &  Acceesortsa. 

01  Country  Tubulw  Goods,  Oil  FieU 


[FR  Doc.  8B-1S167  Piled  6-»-8e;  8:45  am] 


Deleimlnrtions  Regarding  Eligibility  to 
Apply  for  Wbriesr  Adtustment 


In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  die 
Department -of  Labior  herein  presents 
summaries  of  determinations  regarding 
eli^bility  to  apply  for  adjustment 
assistance  issued  during  the  period  May 
23, 1988— May  27, 1988. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
adjustment  assistance  to  be  issued,  each 
of  the  group  eligibility  requirements  of 
section  222  of  die  Act  must  be  met. 

(1)  That  a  significant  number  or 
proportion  of  the  woricers  in  die 
workers'  firm,  or  an  appropriate 
subdiviaion  thereof,  have  become  totally 
or  partially  separated, 

(2)  Hiat  safes  or  production,  m  bodi, 
of  the  firm  or  subdivision  have 
decreased  absohitdy,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  with 
artides  produced  by  the  firm  or 
appropriate  subdivision  have 
contributed  importandy  to  the 
separations,  or  threat  thereof;  and  to  the 
atnolute  decline  in  sales  or  production. 

Negative  Detemdnationa 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met  A  survey  of  customers 
indicated  that  increased  imports  dki  not 
contribute  importandy  to  worker 
separations  at  the  firm. 

TA-W-20,540;  Sunbury  Dress,  Cranston, 

RI 
TA-W-20,S4B;  Chrysler  Crop., 

Milwaukee.  Wl 
TA-W-20M7:  Cambridge  Shirt 

Maaufacturing  Co.,  Hatetton,  PA 

In  the  following  cases  die 
investigation  revealed  that  criterion  (3) 
has  not  been  met  for  the  reasons 
specified. 


TA~}/V~20,S98;  Jntemational  Paper  Co., 

Gardiner  Sawmill,  Gardiner,  OR 
.  Increased  imports  did  not  contribute 
importandy  to  workers  separations  at 
the  firm. 
TA-W-20,565;  J I  Case  Co..  Burlington, 

lA 

U.S.  in^MTts  of  whe^type  front-end 
loaders  and  backhoes  wUch  include  the 
loader  backhoes  declined  absolutely 
and  relative  to  domestic  shipments  in 
1987  compared  to  198a 
TA-W-2OJS70;  Mesa  Limited  Operating 

Partnership,  Amarillo,  TX 

Increased  imports  did  not  contribute 
importandy  to  workers  separations  at 
the  firm. 
TA-V\^-20,629;  Seco  Tools,  Fairfield,  NJ 

Increased  imports  did  not  contribute 
importandy  to  workers  separations  at 
the  firm. 
TA-W-20.588;  Curtis  Bay  Towing, 

Philadelphia.  PA 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 
TA-W-20JS90;  Taylor  Marine, 

Philadelphia.  PA 

The  workers'  firm  does  not  produce 
an  article  as  reqtdred  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 
TA-W-20.S76:  Colorado  Westmoreland. 

Inc.,  Orchard  Valley  West  Mine, 

Paonia,  CO 

U.S.  imports  of  bituminous  steam  coal 
are  negligible. 
TA-W-zaeOZ  USS  Vandergrift  Plant, 

Vandergrift,  PA 

U.S.  imports  fA  electrical  steel  sheet 
and  strip  declined  absolutely  and 
relative  to  domestic  shipments  in  1967 
compared  to  1986. 
TA-W<-20,589;  McAllister  Towing, 

Camden.  NJ 

The  Workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 


AFFIRMA  TTVE  DETERMINA  TIONS 

TA-W-20.571:  National  Broach  Sr 

Machine.  ML  Clemeaa,  MI 

A  certification  was  issued  covering  all 
workers  engaged  in  the  production  of 
gear  manufacturing  machines  s^arated 
on  or  after  March  12, 1967. 
TA-W-20,573;  Texaco,  Inc., 

Comptroller's  DepL,  New  Orleans.  LA 

A  cffitification  was  issued  covering  all 
woricers  separated  on  or  after  March  7, 
1987. 
TA-W-2a53S:  M.H.  Fine  Co..  Alison. 

MA 

A  certification  was  issoed  covering  all 
workers  separated  on  or  after  Mardi  9. 
1987. 
TA-W-20.567:KP  Exploration,  Inc., 

Houston,  TX 

A  certification  was  issued  covering  all 
woriiers  separated  on  or  after  March  14. 
1987. 
TA-W-20,S67A;  K  P  Exploration,  Inc.. 

Oklahoma  City.  OK 

A  certification  was  issued  covering  all 
woricers  separated  on  or  afier  March  14, 
1987. 
TA-W-20.567B;KP  Exploration,  Inc.. 

Guymon,  OK 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  March  14, 
1987. 

I  hereby  certify  that  the 
aforementioned  detenainations  were 
issued  during  the  period  May  23, 1968- 
May  27, 1988.  Copies  of  these 
determinations  are  avadable  for 
inspection  in  Room  6434,  U.S. 
Department  of  Labor,  jBOl  D  Stivet  NW.. 
Washington.  DC  20213  during  normal 
business  hours  or  will  be  mailed  to 
persotis  who  write  to  the  above  address. 
Marvin  M.  Fooks. 

Director,  Office  of  Trade  Adjustment 
Aatistaace. 

Dated  May  31. 198a 
[FR  Doc  86-13166  Filed  e-S-aa  8:45  am] 
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lTA-W-20,4161 

SKF  Industries,  Inc^  Hom«tl  Division, 
Homell,  NY;  Negative  Determination 
on  Reconsideration 

On  May  6, 1988,  the  Department 
issued  an  Affirmative  Determination 
Regarding  Application  for 
Reconsideration  for  workers  and  former 
workers  of  SKF  Industries.  Inc.,  Homell 
Division,  Homell,  New  York.  The 
Department's  denial  notice  was       < 
published  in  the  Federal  Register  on 
April  5, 1988  (53  FR  11147). 

The  Maple  Qty  Lodge  #1975  claims 
that  bearing  accessory  products  are 
being  imported  from  SKF  in  Sweden. 
The  union  also  claims  that  when 
production  ceases  at  Homell,  SKF  will 
import  ball  units  from  a  corporate  plant 
in  Mexica 

On  reconsideration,  the  Department 
found  that  the  Homell  plant  had 
increased  company  imports  of  bearing 
accessories  during  the  period  applicable 
to  the  petition.  However,  accessory 
production  at  Homell  was  minor  in  1987 
and  the  workers  at  Homell  were  not 
separately  identifiable  by  product 

Unit  ball  production  at  Homell  Was 
not  transferred  to  Mexico  during  the 
Department's  investigation.  However,  a 
basis  for  certification  may  arise  when 
this  production  is  transferred  and 
company  imports  of  unit  balls  occur.  At 
that  time,  a  new  petition  for  worker 
adjustment  assistance  would  be 
appropriate. 

Furtfier,  investigation  findings  show 
that  the  customer,  mentioned  by  the 
union  in  its  application  for 
reconsideration,  had  increased 
purchases  from  SKF  in  1987  compaif d  to 
1986l 

Conchision 

After  reconsideration,  I  affirm  the 
original  notice  of  negative  determination 
regarding  eligibility  to  apply  for 
adjustment  assistance  to  workers  and 
former  workers  at  SKF  Industries,  Inc.. 
Homell  Division,  Homell,  New  York. 

Signed  at  Washington.  DQ,  this  27th  day  of 
May  isea.  I 

HaraUA-Bntt. 

Deputy  Director,  Office  ofPrognun 
Manageweat,  UIS. 

[FR  Doc.  88-131d9  Filed  ft-9-«8;  8:45  am] 
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[TA-W-20^482] 

3M  Co.  Rochester,  NY;  Afflrmative 
DMMminattonRegardbig  AppNcaflon 
for  Reconsideration 

By  an  application  postmarked  May  6, 
1988,  one  of  the  petitioners  requested 


administrative  reconsideration  of  the 
Department  of  Labor's  Notice  of 
Negative  Determination  Regarding 
Eligibility  to  Apply  for  Worker 
Adjustment  Assistance  on  behalf  of     ' 
workers  and  former  workers  of  the  3M 
Company,  Rochester,  New  York.  The 
negative  determination  was  published  in 
the  Federal  Register  on  May  3, 1988  (53 
FR  15752) 

The  petitioner  claims  that  3M  imports 
■from  Italy  replaced  finished  coated  X- 
ray  film  produced  at  Rochester  in  1987. 
The  petitioner  also  claims  that  imported 
finished  coated  X-ray  film  was  included 
in  Rochester's  X-ray  production  data  for 
1987. 

Conclusion 

After  careful  review  of  the 
application,  I  conclude  that  the  claims 
are  of  sufficient  weight  to  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  The  application 
is,  therefore,  granted. 

Signed  at  Washington.  DC  this  27th  day  of 
May  1988. 

Robert  O.  Deslongchamps. 

Director,  Office  of  Legislation  and  Actuarial 

Services,  UIS. 

[FR  Doc.  8ft-13170  Tiled  6-»-88;  8:45  am] 
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Mine  Safety  and  Health  Administration 

IDocfcet  Na  M-88-«1-^] 

Drummond  Co^  Inc^  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Drummond  Company,  Inc.,  P.O.  Box 
10246,  Birmingham,  Alabama  35202  has 
filed  a  petition  to  modify  the  application 
of  30  CFR  75.1105  (housing  of 
underground  transformer  stations, 
battery-charging  stations,  substations, 
compressor  stations,  shops,  and 
permanent  pumps]  to  its  Mary  Lee  No.  1 
Mine  (I.D.  No.  01-00515]  and  iU  Mary 
Lee  No.  2  Mine  (ID.  No.  01-00821]  both 
located  in  Walker  Coimty,  Alabama. 
The  petition  is  filed  under  section  101(c] 
of  the  Federal  Mine  Safety  and  Health 
Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  air  currents  used  to 
venttlate  structures  or  areas  enclosing 
electrical  installations  be  coursed 
direcdy  into  the  return. 

2.  As  an  alternate  method,  petitioner 
proposes  to  install  and  maintain  a 
carbon  monoxide  monitoring  system 
utilizing  belt  air  to  ventilate  the  active 
working  places  as  follows: 


3.  An  early  warning  detection  system 
would  be  installed.  A  low-level  carbon 
monoxide  detection  system  would  be 
installed  in  all  belt  entries  utilized  as  - 
intake  aircourses.  The  low-level  CO 
system  would  be  capable  of  giving 
warning  of  a  fire  for  four  hours  should 
the  power  fail;  a  visual  alert  signal 
would  be  activated  when  the  CO  level  is 
10  ppm  above  the  ambient  level  and  an 
audible  signal  would  sound  at  15  ppm 
above  the  established  ambient  level.  All 
persons  would  be  withdrav^m  to  a  safe 
area  at  10  ppm  and  evacuated  at  15  ppm. 
The  CO  monitoring  system  would 
initiate  the  fire  alarm  signals  at  an 
attended  surface  location  where  there  is 
two-way  communication.  This 
responsible  person  would  notify  the  " 
working  sections  and  other  personnel 
who  may  be  endangered,  when  the 
established  alert  and  alarm  levels  are 
reached.  The  CO  system  would  be 
capable  of  identifying  any  activated 
sensor  and  for  monitoring  electrical 
continuity  and  deleting  electrical 
malfunctions. 

4.  The  CO  monitoring  system  would 
be  visually  examined  at  least  once  each 
coal  producing  shift  and  tested  for 
functional  operation  weekly  to  ensure 
the  monitoring  system  is  functioning 
properiy.  The  monitoring  system  would 
be  calibrated  with  known 
concentrations  of  CO  and  air  mixtures 
at  least  monthly. 

5.  If  at  any  time  the  CO  monitoring 
system  or  any  portion  of  the  system  has 
been  deenergized  for  reasons  such  as 
routine  merintenance  or  failure  of  a 
sensor  unit,  the  beh  conveyor  may 
continue  to  operate  provided  the 
affected  portion  of  the  belt  conveyor 
entry  would  be  continuously  patrolled 
and  monitored  for  CO  by  a  qualified 
person  using  hand-held  CO  detecting' 
devices. 

6.  The  details  for  the  fire  detection 
system  including,  but  not  limited  to,  type 
of  monitor  and  specific  sensor  location 
on  the  mine  map  would  be  included  as  a 
part  of  the  Ventilation  System  and 
Methane  Dust  Control  Plan. 

7.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  minns  affected 
as  that  afforded  by  the  standard. 

Request  for  Cominents 

Persons  interested  in  this  petition  may 
furnish  written  comments,  lliese 
commentB  must  be  filed  with  die  Office 
of  Standards.  Regulations  and 
Variances.  Mine  Safety  and  Health 
Administratioa  Room  827, 4015  Wilson 
Boulevard,  Ariington.  Virginia  22203.  All 
comments  jnust  be  postmariced  or 
received  in  that  office  on  or  before  July 


11, 1968.  Copies  of  ttie  petition  are 
available  bu  inspectioD  at  diat  address. 
PatiiciaW.8»M]r, 

Director,  Office  of  Standards,  Regulations 
and  Variance*. 

Date:  June  2, 1988. 
[FR  Doc.  88-13171  Ffled  6-4-88;  8:45  am] 
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Occupational  Safety  and  HeaWi 

AUIIHIMUMIUII 

■Nvynna  sme  swioarDas  Mpprovai 
1.  Background 

Part  1953  of  Title  29,  Code  of  Federal 
Regulations  prescribed  procedures 
under  sectimi  IB  of  the  Occupational 
Safety  and  Health  Act  of  1970 
(hereinafter  called  the  Act)  by  which  the 
Regional  Administrator  for 
Occupational  Safety  and  Health 
(hereinafter  called  die  Regional 
Administrator]  under  a  delegation  of 
authority  from  the  Assistant  Secretary 
of  Labor  for  Occupational  Safety  and 
Health  (hoeinafter  called  the  Assistant 
Secretary),  (29  CFR  1953.4]  will  review 
and  approve  standards  promulgated 
pursuant  to  a  State  plan  which  has  been 
approved  in  accordance  with  section 
18(c)  of  die  Act  and  29  CFR  Part  1902. 
On  July  5, 1973,  notice  was  published  in 
die  Federal  Register  (38  FR  17834]  of  die 
approval  of  the  Maryland  State  plan  and 
the  adoption  of  Subpart  0  to  Part  1952 
containing  the  decision. 

The  Maryland  State  plan  provides  for 
the  adoption  of  all  Federal  standards  as 
State  standards  after  comments  and 
public  hearing.  Action  1S52.210  of 
Subpart  O  sets  forth  the  State's  schedule 
for  the  adoption  of  Federal  standards. 
By  letter  dated  September  18, 1987,  from 
Commissioner  Henry  Koellein.  Jr., 
Maryland  Division  of  Labor  and 
Industry,  to  Linda  R.  Anku,  Regional 
Administrator,  and  incorporated  as  part 
of  the  plan,  the  State  submitted  State 
standards  identical  to:  (1)  29  CFR 
1910.19,  Subpart  Z,  and  1910.1001. 
pertaining  to  revisions  relating  to 
Asbestos,  T^«moHte,  Anthophyllite  and 
Actinelite  as  pubtished  in  the  Federal 
Register  c^  June  20, 1986  (51  FR  22732] 
and  (2)  29  CFR  19iai001. 1910.1101,  and 
1926.58,  pertaining  to  corrections  and 
revisions  relating  to  Asbestos, 
TremoUte,  AnthofrfiyDite  and  Actinolite 
as  poUialied  in  the  Federal  Register  of 
October  17, 1986  (51  FR  370O4J.  These 
standards  are  contained  in  CC^^fAR 
09.12.31.  Maryland  Occupational  Safety 
and  Health  Standards  were  promulgated 
after  pubHc  hearings  on  July  18, 1986. 
'  These  standards  were  effective  on 
September  17, 1987.  By  an  additional 


letter,  dated  )ainiary  7, 1988,  from 
Commissioner  Henry  Koellein,  Jr.. 
Maryland  Division  of  Labor  and 
Indurtry.  to  Linda  R.  Anku.  Regional 
Administrator,  and  incorporated  as  part 
of  the  plan,  die  State  submitted  State 
standards  identical  to:  (1)  29  CFR 
lOiaiOOl,  1910.1101.  and  1926.58, 
pertaining  to  amendments  and 
corrections  relatfaig  to  Asbestos, 
Tremolite.  Andiop^jdlite  and  Actinolite 
as  puUished  in  the  Fedetri  Register  of 
April  30. 1987  (52  FR  15722)  and  (2)  29 
CFR  1910.1001,  igidLllOl.  and  1926.58, 
pertaining  to  amendments,  corrections 
and  reviuons  rating  to  Asbestos. 
Tremolite.  AnthofdijpUite  and  Actinolite 
as  pnUished  in  die  Fedsnl  Register  of 
May  12, 1987  (52  FR  177S2).  These 
standards  are  contained  in  COMAR 
09.12.31.  Maryland  Occupational  Safety 
and  Health  Standards  were  promulgated 
after  public  hearings  on  November  6, 
1987.  Tliese  standards  were  effective  on 
January  14, 1988. 

2.  Decision 

Having  reviewed  the  State 
sidnnissitHie  in  comparison  with  the 
Federal  standards,  it  has  been 
determined  that  the  State  standards  are 
identical  to  die  Federal  standards  and, 
accordingly,  are  approved. 

3.  Location  of  Supplements  for 
Inspection  and  Copying 

A  copy  of  the  standards  supplements, 
along  with  the  approved  Maryland  State 
plan,  may  be  inspected  and  copied  at 
the  following  locations  during  normal 
business  hours:  Office  of  the  Regional 
Administrator,  Occupaticmal  Safety  and 
Health  Administration,  3535  Mariiet 
Street,  Suite  2100,  Philadelphia, 
Penns^ania  19104;  Office  of  the 
Commissioner,  Maryland  Division  of 
Labor  and  Industry,  SOI  St  Paul  Place, 
Baltimore,  Maryland  21202;  and  the 
Office  of  State  Programs,  Occupational 
Safety  and  Health  Administration, 
Room  1^-3700,  Third  Street  and 
Ctmstitution  Avenue  NW.,  Washington, 
DC202ia 

4.  Public  Partidpatioa 

Under  29  CFR  1953.2(c],  die  Assistant 
Secretary  may  prescribe  alternative 
procedures  to  expedite  the  review  - 
process  or  for  other  good  cause  which 
may  be  consistent  with  applicable  laws. 
The  Assistant  Secretary  finds  diat  good 
cause  exists  for  not  publishing  the 
supplement  to  the  Virginia  State  plan  as 
a  prc^osed  diange  and  making  the 
Regional  Administrator's  approval 
effective  iqiOn  publication  for  the 
following  reasoni*' 

a.  The  standards  are  identical  to  die 
Federal  standards  which  were 


promulgated  in  accordance  with  Fedntd 
law  including  meeting  requirements  for 
public  participation. 

b.  The  standards  were  adopted  in 
accordance  with  the  procedural 
requirements  of  State  law  and  further 
particqiation  would  be  unnecessary. 

This  decision  is  effective  June  10, 
1988. 

(Sec.  18.  Pub.  L  91-596, 84  Stat.  1808  (29 
U.S.C  867) 

Signed  at  I%iladelpiria.  Piennsjrivsnis  dds 
2nd  day  of  Fetvuaiy  1B88. 
UndaR.Aak% 
Regional  Admin ittralor. 
[FR  Doc.  88-13172  Filed  e-»-88;  &-45  ara] 
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North  Carolina  Standards;  Approval 
1.  Background 

Part  1953  of  Tide  29,  Code  of  Federal 
Regulations  prescribes  procedures  under 
section  18  of  the  Occupational  Safety 
and  Health  Act  of  1970  (29  U.S.C  667) 
(hereinafter  called  the  Act)  by  which  the 
Regional  Administrator  for 
Occupational  Safety  and  Health 
(hereinafter  called  the  Regional 
Administrator)  under  a  delegation  of 
authority  from  the  Assistant  Secretary 
of  Labor  for  Occupational  Safety  and 
Health  (hereinafter  called  the  Assistant 
Secretary)  (29  CFR  1953.4)  will  review 
and  approve  standards  promulgated 
pursuant  to  a  State  plan  v^ch  has  been 
approved  in  accordance  with  section 
18(c)  of  the  Act  and  29  CFR  Part  1902. 
On  February  1, 1973,  notice  was 
published  in  die  Federal  Register  (28  FR 
3041)  of  the  approval  of  the  North 
Carolina  plan  and  the  adoption  of 
Subpart  I  to  Part  1952  containing  the 
decision. 

The  North  Carolina  Plan  provides  for 
the  adoption  of  Federal  standards  as 
State  standards  by  reference.  Section 
1953.20  of  29  CFR  provides  diat 
"When  •  *  *  any  alteration  in  the 
Federal  program  could  have  an  adverse 
Impact  on  the  'at  least  as  effecilve  as' 
status  of  the  State  program,  a  program 
change  supplement  to  a  State  Plan  shall 
be  requir&l"  By  letter  dated  July  22. 
1986  from  Michael  D.  Ragland,  Deputy 
Commissioner  for  Safety  and  Health, 
Occupational  Safety  and  Health 
Division,  North  Carolina  Department  of 
Labor,  to  Alan  C  McKfillan,  Regional 
Administrator,  and  incorporated  as  a 
part  of  die  State  Plan,  die  State 
submitted  the  following  amended  State 
standards  comparable  to  Federal 
Standards:  Revised  29  CFR  1928.55, 
Gases,  Vapors,  Fumes,  Dusts,  and  Mists, 
dated  June  20, 1986;  Revised  29  CFR 
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1928.58.  Asbestos,  Tremolite. 
Anthophyllite,  and  Actinolite,  dated 
lune  20, 1986. 

These  standards  were  promulgated  by 
filing  with  the  North  Carolina  Attorney 
General  and  became  eHective  on 
September  1, 1986;  pursuant  to  the  North 
Carolina  Occupational  Safety  and  ^ 
Health  Act  of  1973  (Chapter  295. 
General  Statutes). 

2.  Decision  | 

Having  reviewed  the  State  submission 
in  comparison  with  Federal  standards,  it 
-  has  been  determined  that  the  State 
standards  are  identical  to  the  Federal 
standards.  The  State  standards  are 
hereby  approved.       '  i 

3.  Locatum  of  Supplement  for  Inspection 
and  Copying 

A  copy  of  the  standards  supplement 
along  with  the  approved  plan  may  be 
inspected  and  copied  during  normal 
business  hours  at  the  following 
locations:  Office  of  the  Commissioner  of 
Labor,  North  Carolina  Department  of 
Labor,  11  West  Edenton.  Raleigh,  North 
Carolina  27611;  Office  of  the  Regional 
Administrator,  Suite  587, 1375  Peachtree 
Street,  NE.,  Atlanta,  Georgia  30367;  and 
Director  of  Federal  State  Operations, 
Room  N3700.  200  Constitution  Avenue, 
NW.,  Washington.  DC  20210. 

4.  PubUc  Participation 

Under  29  CFR  1953.2(c).  the  Assistant 
Secretary  may  prescribe  alternative 
procedures  to  expedite  the  review  I 
process  or  for  other  good  cause  which 
may  be  consistent  with  applicable  laws. 
The  Assistant  Secretary  finds  good 
cause  exists  for  not  publishing  the 
supplement  to  the  North  Carolina  State 
Plan  as  a  proposed  change  and  making 
the  Regional  Administrator's  approval 
effective  upon  publication  for  the    ' " 
following  reasons:  ! 

1.  The  standards  are  essentially  ]  - 
identical  to  the  comparable  Federal 
standards  and  are  deemed  to  be  at  least 
as  effective. 

2.  The  standards  were  adopted  in 
accordance  with  procedural 
requirements  of  State  law  and  further 
participation  would  be  unnecessary. 

This  decision  is  effective  June  iq 
1988. 

(Sec.  18,  Pub.  L.  91-596,  84  Stat.  1608  (29 
U.S.C.  887)) 

Signed  at  Atlanta,  Georgia,  this  2nd  day  of 
October  1987. 

Note. — ^This  document  was  received  by  the 
Office  of  the  Federal  Register  )iine  7, 1988. 
Karan  L.  Mann, 
Regional  Adminiatrator. 
|FR  Doc.  88-13173  Filed  6-9-88:  8:45  aih 
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Wyomlno  State  Standarde;  Approval 
1.  Background 

Part  1953  of  Title  29,  Code  of  Federal 
Regulations,  prescribes  procedures 
under  section  18  of  the  Occupational 
Safety  and  Health  Act  of  1970 
(hereinafter  called  the  Act)  by  which  the 
Regional  Administrator  for 
Occupational  Safety  and  Health 
(hereinafter  called  tfie  Regional 
Administrator)  under  delegation  of 
authority  from  the  Assistant  Secretary 
of  Labor  for  Occupational  Safety  and 
Health  (hereinafter  called  the  Assistant 
Secretary),  (29  CFR  1953.4)  will  review 
and  approve  standards  promulgated 
pursuant  to  a  State  Plan  which  has  been 
approved  in  accordance  with  section 
18(c)  of  the  Act  and  29  CFR  Part  1902. 
On  May  3, 1974,  notice  was  published  in 
the  Federal  Ref^ter  (39  FR  15394)  of  the 
approval  of  the  Wyoming  Plan  and 
adoption  of  Subpart  BB  to  Part  1952 
containing  the  decision. 

The  Plan  provides  for  the  adoption  of 
Federal  Standards  as  State  Standeirds 
by: 

1.  Advisory  Committee  coordination. 

2.  Publication  in  newspapers  of 
general/major  circulation  with  a  45-day 
waiting  period  for  public  conunent  and 
hearings. 

3.  Adoption  by  the  Wyoming  Health 
and  Safety  Commission. 

4.  Review  and  approval  by  the 
Governor. 

5.  Filing  with  Secretary  of  State  and 
designation  of  an  effective  date. 

OSHA  regulations  (29  CFR  1953.22 
and  23)  require  that  States  respond  to 
the  adoption  of  new  or  revised 
permanent  Federal  standards  by  State 
promulgation  of  comparable  standards 
within  six  months  of  OSHA  publication 
in  the  Federal  Register,  and  within  30 
days  for  emergency  temporary 
standards.  Althouj^  adopted  State 
standards  or  revisions  to  standards 
must  be  submitted  for  OSHA  review 
and  approval  under  procedures  set  forth 
in  Part  1953,  they  are  enforceable  by  the 
stale  prior  to  federal  review  and 
approval.  By  letter  dated  February  3, 
1988,  from  John  T.  Chambers,  Assistant 
Administrator,  Wyoming  Occupational 
Health  and  Safety  Division,  to  Byron  R. 
Chadwick,  OSHA  Regional 
Administrator,  the  State  submitted  rules 
and  regulations  in  response  to  Federal 
OSHA's  General  Industry  Standards  (29 
CFR  1910.1001:  Asbestos,  Tremolite. 
Anthophyllite,  and  Actinolite;  52  FR 
17752,  May  12, 1987;  29  CFR  1910.145: 
Specifications  for  Accident  Prevention 
Signs  and  Tags,  51  FR  182.  September 
19, 1986). 

The  above  adoptions  of  Federal 
standards  have  been  incorporated  in  the 


State  Plan,  and  are  contained  in  the 
Wyoming  Occupational  Health  and 
Safety  Rules  and  Regulations  for 
General  Industry,  as  required  by 
Wyoming  Statute  1977,  Section  27-11- 
105(a)(viii). 

State  standards  for  29  CFR  1910.1001: 
Asbestos,  Tremolite,  Anthophyllite,  and 
Actinolite  and  29  CFR  1910.143: 
Specifications  for  Accident  Prevention 
Signs  and  Tags  were  adopted  by  the 
Health  and  Safety  Commission  of 
Wyoming  on  August  14, 1987  (effective 
October  13, 1987),  pursuant  to  Wyoming 
statute  1977,  Section  27-11-105.  These 
State  standards  are  substantially 
identical  to  the  Federal  standard 
actions,  except  for  the  following  minor 
differences:  (a)  Paragraph  numbering; 
(b)  minor  wordage  appropriate  to  the 
Wyoming  statues. 

2.Dedn(m 

The  above  State  Standards  have  been 
reviewed  and  compared  with  the 
relevant  Federal  Standard.  It  has  been 
determined  that  the  State  standards  are 
substantially  identical  to  the  Federal 
standards,  and  are  accordingly 
approved. 

3.  Location  of  Supplement  for  Inspection 
andCopying 

A  copy  of  the  standards  supplements, 
along  with  the  approved  plan,  may  be 
inspected  and  copied  during  normal 
business  hours  at  the  following 
locations:  Office  of  the  Regional 
Administrator,  Room  1576,  Federal 
Office  Building,  1961  Stout  Street, 
Denver,  Colorado  80294;  the 
Occupational  Health  and  Safety 
Department.  604  East  25th  Street, 
Cheyenne,  Wyoming  82002;  and  the 
Office  of  State  Programs.  Room  N-3700, 
200  Constitution  Avenue,  NW., 
Washington,  DC  20210. 

4.  Public  Particqiation 

Under  29  CFR  1953.2(c),  the  Assistant 
Secretary  may  prescribe  alternative 
procedures  to  expedite  the  review 
process  or  for  any  other  good  cause 
which  may  be  consistent  with 
applicable  laws.  The  Assistant 
Secretary  finds  that  good  cause  exists 
for  not  publishing  the  supplements  to  the 
Wyoming  State  nan  as  a  proposed 
change  and  making  the  Regional 
Administrator's  approval  effective  upon 
publication  for  the  following  reason(s): 

The  standards  were  adopted  in 
accordance  with  the  procedural 
requirements  of  State  law  which 
included  public  comment  and  further 
public  participation  would  be 
repetitious. 


This  decision  is  effective  June  10, 
1988. 

(Sec  18.  Pub.  L  91-598, 84  Stat.  1808  (29 
U.S.C.  867)) 

Signed  at  Denver,  Colorado  this  4th  Day  of 
April  1988. 

Bobby  E.  dovar. 

Acting  Regional  Administrator. 

[FR  Doc.  88-13174  Filed  6-9-88:  &4S  am] 
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Penaten  and  WeHare  Benefits 
Admintotration 

[AppNcation  No.  D-736  et«L] 

Propoaed  Examptkms;  Spencer  Cliff 
Corporation  Profit  Sharing  et  aL 

aqcncy:  Pensioii  and  Welfare  Benefits 
Administration,  Labor. 

ACTION:  Notice  of  proposed  exemptions. 


r:  This  document  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department) 
of  proposed  exemptions  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or  the 
Internal  Revenue  Code  of  1954  (the 
Code). 

Written  Comments  and  Hearing 
Requests 

All  interested  persons  are  invited  to 
submit  written  comments  ot  requests  for 
a  hearing  on  the  pending  exemptions, 
unless  otherwise  stated  in  the  Notice  of 
Pendency,  within  45  days  from  the  date 
of  publication  of  this  Fedoal  Register 
Notice.  Comments  and  requests  for  a 
hearing  should  state  the  reasons  for  the 
writer's  interest  in  the  pending 
exemption. 

AODHESS:  All  written  comments  and 
requests  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Pension 
and  Welfare  Benefits  Administration, 
Office  of  Regulations  and 
Interpretations,  Room  N-5660,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue  NW,  Washington,  DC  20210. 
Attnetion:  Application  No.  stated  in 
each  Notice  of  Pendency.  TTie 
applications  for  exemption  and  the 
comments  received  «vill  be  available  for 
public  inspection  in  the  Public 
Documents  Room  of  Pension  and 
Welfare  Benefit  Programs.  U.S. 
Department  of  Labor,  Room  N-4677,  200 
Constitution  Avenue  NW.,  Washington, 
DC  20210. 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemptions 
will  be  provided  to  all  interested 
persons  in  the  manner  agreed  upon  by 


the  applicant  and  the  Department  within 
15  days  of  the  date  of  publication  in  the 
Federal  Reg^ter.  Such  notice  shall 
include  a  copy  of  the  notice  of  pendency 
of  the  exemption  as  published  in  the 
Federal  Register.  Such  notice  shall 
include  a  copy  of  the  notice  of  pendency 
of  the  exemption  as  published  in  the 
Federal  Register  and  shall  inform 
interested  pereons  of  their  right  to 
comment  and  to  request  a  hearing 
(where  appropriate). 
SUPPIEMENTAIIV  INroilMATION:  The 
proposed  exemptions  were  requested  in 
applications  filed  purauant  to  section 
4098(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
ERISA  Procedure  75-1  (40  FR  18471, 
April  28, 1975).  Effective  December  31, 
1978,  section  102  of  Reorganization  Plan 
No.  4  of  1978  (43  FR  47713,  October  17, 
1978)  transferred  the  authority  of  the 
Secretary  of  the  Treasury  to  issue 
exemptions  of  the  type  requested  to  the 
Secretary  of  Labor.  Therefore,  these 
notices  of  pendency  are  issued  solely  by 
the  Department. 

The  applications  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  applications  on  file 
with  the  Department  for  a  complete 
statement  of  the  facts  and 
representations. 

Spencecliff  Corporation  Profit  Sharing 
Plan  (the  Plan)  Located  in  Honolulu, 
Hawaii 

[Application  No.  D-7361] 
Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  imder  the 
authority  of  section  408(a)  of  the  Act 
and  lection  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471,  April  28, 1975).  If  the  exemption  is 
granted,  the  restrictions  of  sections 
406(a)  and  40e(b)(l)  and  (2)  of  the  Act 
and  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)(A) 
through  (E)  of  the  Code,  shall  not  apply 
to  the  sale  by  the  Plan  St  certain  real 
property  (the  Property)  to  Spencecliff 
Corporation  (the  Employer)  and  the 
transfer  of  an  existing  lease  on  the 
Property  from  the  Plan  to  the  Employer, 
provided  the  Plan  receives  no  less  than 
fair  market  value  for  the  Property  at  the 
time  of  sale. 

Summary  of  Facta  and  Representations 

1.  The  Plan  is  a  profit  sharing  plan 
having  approximately  1,027  participants 
and  total  assets  of  $2,205,448  as  of 


August  31, 1987.  The  Employer,  the 
sponsor  of  the  Plan,  is  a  corporation 
engaged  primarily  in  the  food  service 
and  restaurant  business  in  the  State  of 
Hawaii. 

2.  The  subject  Property  is  located  in 
the  Moanalua  light  industrial  section  of 
Honolulu  near  Honolulu  International 
Airport  The  Property  is  comprised  of 
two  loU  (Lot  104  and  Lot  105)  with  a 
total  land  area  of  44,959  square  feet 
bodi  of  which  were  acquired  prior  to 
passage  of  the  Act  in  1974,  and 
improvements  consisting  of  a  two-story 
combination  flight  kitchen,  warehouse 
and  office  building  constructed  on  about 
22,000  square  feet  of  the  Property.  Lot 
104  was  ptirchased  from  an  unrelated 
party,  while  Lot  105  was  purchased  itom 
the  Employer.  The  improvements  were 
constructed  on  the  Property  with  Plan 
funds  before  passage  of  the  Act.  The 
Property  (including  the  land)  is  currently 
leased  to  Sky  Chefs,  a  division  of 
Flagship  International,  Inc.  (Flagship) 
and  is  subleased  to  American  Pacific 
Transport  Company,  Ltd.  (American 
Pacific).  The  applicant  represents  that 
Flagship  and  American  Pacific  are 
unrelated  to  the  Plan  and  to  the 
Employer.  The  present  rent  for  the 
Property  is  $136,992  per  annum,  to  be 
renegotiated  after  December  31, 1995. 
The  lease  is  scheduled  to  terminate 
twenty  years  after  that  date.  The  current 
lessee  built  an  additional  warehouse 
structure  on  the  land  in  197a  That 
additional  warehouse  is  not  owned  by 
the  Plan  and  is  not  involved  in  the 
proposed  transaction. 

3.  The  Plan  obtained  an  appraisal  on 
the  Property  on  February  23, 1987 
(supplemented  by  a  letter  dated 
December  18, 1987)  fi^m  Larry  Medeiroa 
(Medeiros),  a  real  estate  appraiser 
located  in  Honolulu.  Hie  applicant 
represents  that  Medeiros  is  independent 
of  the  Plan  and  the  Employer.  The 
purpose  of  the  appraisal  is  to  estimate 
the  fair  market  value  of  the  leased  fee 
interest  (lessor's  interest)  in  the  Property 
under  the  existing  lease.  The  applicant 
represents  that  the  value  of  the  lessor's 
interest  rather  than  a  fee  simple 
valuation  is  the  relevant  value  because 
the  Property  is  being  sold  subject  to  an 
existing  lease  to  parties  unrelated  to  the 
Plan  or  the  Employer.  Medeiros  made  a 
search  of  land  values  in  the  immediate 
areas  of  the  Property  for  recent 
comparable  transactions  involving  the 
transfer  of  fee  interests  of  properties 
under  similar  zoning.  Placing  emphasis 
on  die  income  approach  to  value, 
Medeiros  capitalized  the  current  and 
expected  rental  income  on  the  Property 
and  added  to  that  figure  the  lessor's 
interest  in  the  leased  land.  Accordingly, 
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Medeiros  estunated  dwt  the  fair  maiket 
value  of  the  lessor's  interest  in  the 
Property  (including  the  improvemeota 
owned  by  the  Plan)  as  of  January  1, 
1987,  was  approximately  $1,500,000. 

4.  In  a  letter  dated  January  3a  1987, 
the  Honolulu  area  office  of  the 
Department  concluded,  as  a  result  of  an 
investigation  of  the  activities  of  the 
Plan,  that  the  Property  accounted  for  too 
high  a  percentage  of  Plan  assets  and 
that  the  Investments  of  the  Han  were 
not  sufficiently  diversified.  Thus,  the 
Plan  proposes  to  sell  the  Property  to  the 
Employer.  The  Employer  will  pay  no 
less  than  current  fair  market  value  for 
the  Property  at  the  time  of  sale,  based 
on  an  updated  independent  appraisal. 
The  sale  will  be  entirely  for  cash,  and 
the  Man  will  pay  no  commissions  or  fees 
in  regard  to4be  t|ansaction.  The 
Property  will  be  sold  subject  to  the 
existing  lease,  which  will  be  transferred 
to  the  Employer  at  the  time  of  sale.  The 
Plan  will  reinvest  die  proceeds  of  the 
sale  in  assets  which  should  produce  as 
much  or  more  income  and  appreciation 
for  the  Plan  and  which  should  increase 
the  diversification  of  Plan  investments. 

5.  In  stmraiary,  die  applicant 
represents  that  the  proprosed  transaction 
will  satisfy  the  statutory  criteria  of 
section  408(a)  of  the  Act  because:  (1) 
The  sale  of  the  Property  will  be  entirely 
for  cash  and  the  Plan  will  pay  no 
comraisstons  or  fees  in  connection  with 
the  sale;  [i)  the  Employer  will  pay  no 
less  than  current  fair  market  value  for 
the  Property,  based  on  an  updated 
independent  api»'aisal;  (3)  the  proceeds 
of  the  sale  will  be  reinvested  in  assets 
which  should  produce  as  much  or  more 
income  and  appreciation  as  the 
Property;  and  (4)  the  transaction  will 
increase  the  diversification  of  the  assets 
of  die  Plan. 

FOfI  RMTMER  INPOfNMTION  CONTACT: 
Paul  Kelty  of  the  Department,  teleirfione 
(202)  523-8883.  (This  is  not  a  toll-free 
number.) 

Meridian  Bancorp,  Inc.  Savings  Plan  (the 
Plan),  Located  in  Reading,  Pennsylvania 

[Application  No.  D-7440] 

Proposed  Exemption  \ 

The  Department  is  considering 
granting  an  exemption  tmder  the 
authwity  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471.  April  28, 1975).  If  the  exemptioB  is 
granted  the  restrictions  of  section  400(a) 
and  406(bHl)  and  (bK2)  of  the  Act  and 
the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4875(c)(1)  (A) 
through  (E]  of  the  Code  shall  not  apply 


to  the  sale  for  cash  oo  March  31. 1987  by 
the  Plan  to  Meridian  Bancorfi,  Inc.  (the 
Sponsor),  a  party  in  interest  with  respect 
to  the  Man.  of  a  unit  of  Uinited 
partnerahip  interest  in  Mentation  IHace 
Mortgage  Conipany.  Ltd.  (Partnerafa^)  1) 
and  a  unit  of  limited  partnerthip  interest 
in  Winston  Apartments  Mortgage 
Company  (Partnership  2).  for  a  price 
consisting  ot  the  fitce  value  of  racfa  units 
(the  Units)  phis  quarterly  diateibatkns 
accrued  thereon  from  July  1. 1988 
through  March  31. 1987.  provided  said 
price  was  no  less  than  the  fair  mari(et 
value  of  the  Units  at  the  date  of  the  Sale 
EFFECmn  OATE  U  the  proposed 
exemption  is  granted,  the  exen^tioo  will 
be  effective  March  31, 1987. 

Nummary  of  Facts  and  Repreaentationa 

•    1.  Hie  Plan  is  a  defined  c(mtribation 
thrift  plan  covering  approximately  4,013 
patidpants  as  fA  December  22, 1987.  As 
of  December  31. 1988,  the  Plan's  assets 
totalled  $48,732,656.17.  Investment 
decisions  for  the  Plan  are  made  by 
Meridian  Investment  Company  (the 
Investment  Manager),  a  subsidiary  (rf 
the  Sponsor.  Meridian  Trust  Company 
(the  Trustee],  another  subsidiary  of  the 
Sponsor,  is  the  trostee  of  the  Plan. 

2.  Partnership  1  was  formed  to  provide 
a  $1,300,000  second  mortgage  loan  to 
Plantation  Place  Associates.  Ltd.  • 
(Borrower  1),  a  limited  partnership 
formed  for  the  purpose  of  acquiring  a 
184-unit  garden  apartment  complex 
located  in  Arlington.  Texas.  The  loan 
requires  quarterly  payments  of  interest 
only  at  the  rate  of  13%  per  annum  on  the 
outstanding  principal  balance  thereof, 
which  is  due  on  March  1,  1990l  Ahfaough 
the  loan  is  without  recourse  to  the 
borrower,  it  is  secured  by  a  second  lien 
on  the  apartment  complex  and  is 
personally  guaranteed  by  the  husband 
of  the  general  partner  of  Partnership  I. 
The  first  mortgage  on  the  property  is 
approximately  $2J60.00a  The 
applicants  represent  that  Mrs.  Phyllis  A. 
Katz  (Mrs.  Katz),  the  general  partner  of 
Partnership  1.  is  not  a  party  in  interest 
with  respect  to  the  Plan  and  that  neither 
the  Sponsor  nor  any  of  its  subsidiaries 
had  any  dealings  with  Mrs.  Katz  prior  to 
the  iHan's  acquisition  of  the  Units. 

3.  Partnership  2  was  formed  to  provide 
a  $2,10a0Q0  first  lien  mortage  loan  to 
Winston  Apartments  Company 
(Borrower  2)  for  a  112-unit  garden 
apartment  pro)ect  in  San  Antonio. 
Texas.  When  Partnership  2  mads  its 
commitment  to  issue  its  permanent  loan 
in  1980,  the  project  had  not  yet  been 
constructed.  The  project  was  completed 
and  the  mortgage  loan  was  funded  in 
May  1981.  The  permanent  loan  is  a  first 
mortgage  loan  providii^  for  quarterly 


payments  of  interest  only  at  the  irate  of 
12%  per  annum  on  outstanding  principal 
balance  of  the  loan,  which  is  due  in  full 
on  December  31, 1991.  The  loan  is 
without  teoourse  to  the  borrower.  The 
applicants  represent  that  Mr.  Aaron  B. 
Katz  (Mr.  Katz),  the  general  partner  of 
Partnership  2  (and  the  husband  of  Mis. 
Katz).  is  not  a  party  in  interest  with 
respect  to  the  Plan  and  that  neither  the 
Sponsor  nor  any  of  its  subsidiaries  had 
any  dealings  with  Mr.  Katz  prior  to  the 
Plan's  acquisitiaa  of  the  Units. 

4.  In  1985.  Meridian  Title  fajsurance 
Company,  a  wholly-owned  participating 
subsidiary  of  the  Sponsor,  acquired 
substantially  all  the  assets  of  Congress 
Title  Corporation,  of  Cherry  Hill.  New 
Jersey,  which  had  theretofore 
maintained  the  Congress  Tide 
Corporation  Profit  Sharing  Flan  (the 
CTC  Plan).  As  part  of  this  acquisitioa 
the  CTC  nan  was  terminated,  its  assets 
(totalling  approxmnately  $623,000)  were 
transferred  to  the  Plan's  Pond  B.  vidiidt 
invests  primarily  fai  certificates  of 
deposit.  Treasury  biHs  and  notes,  and 
other  short-terra  investments.  The  Units 
were  among  the  assets  transferred  to  the 
Plan  effective  April  1. 1966.  ahho«^ 
they  were  not  actually  received  by  the' 
Plan  until  approximately  July  1, 1986. 
The  face  v«due  of  the  Unit  in  Partnership 
1  was  $65,000;  that  of  the  Unit  in 
Partnership  2  was  $83,16a  (These  face 
values  equal  the  amounts  of  capital 
contributed  to  the  Partnerships  by  die 
CTC  Flan).  When  die  Units  were 
transferred  to  the  Han.  the  Investment 
Manager  reviewed  the  private 
placement  memoranda  and  certain  other 
docmnents  forwarded  by  the  trustees  of 
the  CTC  Plan.  Appraisal  reports  dated 
November  5, 1965.  for  the  projects 
owned  by  the  Partnerships  were  among 
the  documents  received.  The  Sponscw 
and  the  Trustee  did  not  question  the 
appropriateness  of  the  Plan's  investment 
in  the  Units  because,  among  other 
things,  they  appeared  to  be  the 
equivalent  of  seciBed  loans  strnctured  to 
yield  returns  (A  13%  and  12%. 
respectively.^ 

5.  Although  qnarteriy  distributions 
were  made  by  each  of  the  Partnerships 
throus^  the  second  quarter  of  1986. 
reflecting  corresponding  debt  service 
payments  under  the  loans  from  the 
Partnerships,  no  further  distributions 
were  made  due  to  defaults  under  these 
loans.  The  Plan  continued  to  accrue  the 
scheduled  quarterly  distributions  as 
income,  however,  in  accordance  with  Its 


>  The  Department  la  expreuing  no  opinioa  hartia 
••  to  whether  the  acquiailian  and  hoMiing  of  the 
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regular  accounting  procedures. 
Correspondence  received  in  late  1988 
and  early  1987  from  the  general  partners 
of  both  Partnerships  indicated  that,  as  a 
result  of  a  serious  downturn  in  the  rental 
real  estate  market  in  the  southwestern 
United  States,  the  loans  to  both 
Partnerships  could  not  be  repaid  under 
their  existing  terms.  Partnership  2's 
limited  partners  were  asked  to  accept  a 
reduced  rate  of  repayment.  For  the  loan 
from  Partnership  1,  abatement  and 
modification  of  debt  service  for  two 
years  or  less  was  reqiiested.  The  Plan 
has  received  no  further  communication 
regarding  these  loans  from  the  general 
partners  of  the  Partnerships. 

6.  In  early  1987  after  receiving  the 
above  mentioned  commimications  from 
the  general  partners  of  the  Partnerships, 
the  Trustee,  the  Investment  Manager, 
and  the  Sponsor  focused  upon  the 
deteriorating  conditions  of  both 
Partnerships  and  determined  that:  (a) 
Quarterly  distributions  from  both 
Partnerships  were  in  default;  (b)  there 
was  no  market  for  the  Units;  (c)  by  their 
terms,  the  Units  were  not  freely 
fransferable;  (d)  the  depressed  economic 
conditions  in  the  areas  where  the 
Partnerships'  projects  were  located  had 
materially  impaired  the  value  of  the 
Units;  (e)  the  Plan  could  not  continue  to 
carry  the  Units  at  face  value;  (f)  the 
Units  may  not  have  been  appropriate 
investments  for  the  Plan's  Fimd  B,  and 
the  quality  and  risks  associated  with  the 
Units  were  not  fully  explained  to  the 
Plan's  fiduciaries;  (g)  the  participants  in 
the  Plan's  Fund  B  should  not  bear  the 
loss  froml^ese  deteriorating 
investments;  and  (h)  it  was  not  in  the 
best  interest  of  the  Plan  and  its 
participants  and  beneficiaries  to  keep 
the  Units  in  the  V\an.  Therefore,  on 
March  31. 1987,  the  Trustee,  upon 
direction  of  the  Investment  Manager, 
transferred  the  Units  to  the  Sponsor, 
which  paid  the  Plan  cash  in  the  amount 
of  $157,374.60,  representing  the 
combined  face  values  of  the  Units 
($65,000  -(-  $83,160)  plus  quarterly 
distributions  accrued  but  unpaid  on  the 
Units  from  July  1, 1988  through 
December  31, 1986  ($9,214.60).  The 
amount  of  unpaid  quarterly  distributions 
accrued  for  the  period  January  1, 1987 
through  March  31, 1987  was  excluded 
from  the  price  paid  by  the  Sponsor  on 
'  March  31.  as  the  Plan  had  not  then 
accrued  such  distributions  on  its  books. 
However,  in  March  1988  the  Sponsor 
paid  the  Plan  $4,607.30  by  check, 
representing  the  aggregate  amount  of  the 
unpaid  accrued  distributions  on  the 
Units  for  the  period  January  1, 1987 
dirough  March  31, 1987  (i.e.:  $2,112.50 
due  from  Partnership  1  plus  $3,494.80 


due  from  Partnership  2).  According  to 
the  Trustee,  the  Plan  did  not  pay  any 
commissions  or  other  expenses  in  regard 
to  effecting  the  sale  of  the  Units  to  the 
Sponsor,  and  the  costs  incurred  by  the 
Plan  with  respect  to  the  Units  from  the 
time  the  Plan  acquired  them  to  the  date 
of  transfer  to  the  Sponsor  are  so 
minimal  as  to  be  unascertainable. 

7.  Formal  transfer  of  the  ownership  of 
the  Units  on  the  books  of  the 
Partnerships  was  effected  as  of  March 
31, ,1988,  after  obtaining  the  required 
consent  of  the  general  partners  thereof. 
Priorto  that  date,  the  Plan  and  the 
Sponsor  agreed  that  even  if  the  general 
partners  would  not  consent  to  said 
formal  transfer,  the  Plan  and  the 
Sponsor  would,  as  between  themselves, 
treat  the  Units  as  having  been 
purchased  by  the  Sponsor  and  would 
file  all  required  tax  returns  on  that 
basis.  The  applicants  have  sought 
counsel  as  to  whether  the  sale  of  the 
Units  on  March  31, 1987  without  the 
prior  approval  of  the  general  partners  of 
the  Partnerships  is  a  valid  and  legally 
binding  sale  as  between  the  Plan  and. 
the  Sponsor.  They  have  obtained  an 
opinion  of  counsel  concluding  that  the 
sales  on  March  31, 1987  of  the  Units  by 
the  Plan  to  the  Sponsor  constitute 
legally  binding  and  valid  sales  as 
between  the  Plan  and  the  Sponsor. 

8.  Mr.  Milton  Slater,  Vice  President  for 
Investor  Relations  of  American 
Residential  Properties,  Inc..  which 
represents  the  general  partners  of  the 
Partnerships,  has  confirmed  that  as  a 
result  of  the  soft  market  conditions  in 
Texas  where  both  of  the  properties 
financed  by  the  Partnerships  are 
located,  the  fair  market  values  of  the 
Units  did  not  exceed  (and  may  have 
been  considerably  lower  than]  their  face 
values  as  of  March  31. 1987.  The 
appUcants  represent  that  the  difference, 
if  any,  between  the  fair  market  value  of 
the  Units  on  March  31, 1987  and  the 
amounts  paid  by  the  Sponsor  to  the  Plan 
on  that  date  and  in  March  of  1988  as  the 
purchase  price  for  the  Units  will  not 
disqualify  the  Plan  if  such  payments  are 
subsequently  determined  to  be  employer 
contributions  for  purposes  of  the 
limitations  imposed  by  the  Code. 

9.  In  summary,  the  apphcants 
represent  that  Uie  sale  of  the  Units  to 
the  Sponsor  by  the  I^an  satisfies  the 
exemption  criteria  set  forth  in  section 
408(a)  of  the  Act  because:  (a]  The 
Investment  Manager  and  the  Trustees 
determined  that  it  would  be  in  the  best 
interests  of  the  Plan  and  its  participants 
and  beneficiaries  to  dispose  of  the  Units 
to  avoid  having  the  participants  and 
beneficiaries  bear  the  loss  from  these 
deteriorating  investments  because  their 


value  had  been  impaired  and  they  were 
producing  no  income,  had  no  market, 
and  were  not  freely  transferable;  (b)  the 
sale  price  paid  by  the  Sponsor  on  March 
31, 1987  was  not  less  than  the  fair 
market  value  of  the  Units  on  that  date: 
(d)  the  Sponsor  represents  that  the  Plan 
would  not  be  disqualified  if  the 
diff?rence  between  (i]  the  combined  fair 
maricet  values  of  the  Units  on  March  31, 
1987,  and  (ii)  the  amounts  paid  to  the 
Plan  by  the  Sponsor  on  March  31, 1987 
and  in  March  1988,  were  treated  as 
employer  contributions  for  purposes  of 
the  limitations  imposed  by  the  Code; 
and  (e)  the  Plan  did  not  pay  any 
commissions  or  other  expenses  in  regard 
to  effecting  the  sale  of  the  Units  to  the 
Sponsor. 

FOR  FURTHER  INFORMATION  CONTACT. 
Mrs.  Miriam  Freund  of  the  Department, 
telephone  (202]  523-8194.  (This  is  not  a 
toU-fiee  number.) 

Mclnemey  ft  Dillon.  Professional 
Corporation.  Profit  Sharing  Plan  and 
Trust  (the  Plan).  Located  in  Oakland. 
California 

(ApplicaUon  No.  D-7487J 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408{a]  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forUi  in  ERISA  Procedure  75-1  (40  FR 
18471,  April  28, 1975).  If  the  exemption  is 
granted  the  restrictions  of  section  406(a), 
406  (b](l)  and  (b)(2]  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section-4975(c)(l)  (A)  Uirough  (E)  of  the 
Code  shall  not  apply  to  a  proposed  loan 
by  the  Plan  to  Mclnemey  &  Dillon,  P.C. 
the  Plan  sponsor,  under  the  terms  and 
conditions  described  in  this  notice  of 
proposed  exmeption,  provided  that  such 
terms  and  conditions  are  not  less 
favorable  to  the  Plan  than  those 
obtainable  by  the  Plan  in  an  arm's- 
length  transaction  with  an  unrelated 
party. 

Summary  of  Facts  and  Representations 

1.  Mclnemey  ft  Dillon,  P.C,  die  Plan 
sponsor  (the  Plan  Sponsor],  is  a  law  firm 
in  Oakland.  California,  consisting  of 
seventeen  attorneys. 

The  Plan  had  approximately 
$1,150,000  ill  assets  as  of  December  31, 
1987.  As  of  February  2, 1988,  the  Plan 
had  twenty-one  participants.  The 
Trustees  of  the  Plan  are  William  H.  • 
Mclnemey  and  Haradon  M.  Dillon. 

2.  Pursuant  to  Prohibited  Transaction 
Exemption  86-80  (PTE  86-80]  July  2, 
1986.  51  PR  24247).  die  Plan  lent  $175,000 
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to  tbe  nan  Sponaor  for  ■  period  of  sixty 
months  (the  First  Loan). 

3.  The  tnistees  are  requesting  an 
exemption  for  a  second  loan  (the  Sec<Hid 
Loan)  by  the  Plan  to  the  Plan  Sponsor 
for  an  amount  sufficient  to  repay  the 
current  outstanding  principal  of  the  First 
Loan  and  for  an  additional  amount  at 
$140,000  to  provide  leasehold 
improvements,  furniture  and  fixtures  for 
additional  office  space  to  be  used  by  the 
Plan  Sponsor.  The  total  outstanding 
balance  of  the  Second  Loan  would  be 
less  than  35%  of  the  Plan's  assets. 

4.  The  proposed  Second  Loan  will  be 
repaid  in  equal  monthly  installments  of 
interest  and  principal  over  a  period  of 
sixty  (60)  months,  will  accrue  interest  at 
a  rate  of  one  and  one-half  percent 

(1  V^X)  over  the  prime  rate  set  by  the 
Bank  of  America  cm  the  date  of  the  Loan 
and  will  be  adjusted  quarteriy 
thereafter.  The  Loan  will  be 
collateralized  by  a  promissory  note  and 
security  agreement  duty  effected  in 
accordance  with  California  law. 
Financing  statements  will  be  filed  in 
appropriate  state  and  county  offices  as 
required  by  the  Uniform  Conuiercial 
Code  as  adopted  in  California.  The  Loan 
will  be  secured  by  a  first  security 
interest  in  the  accounts  receivaUe  of  the 
Plan  Sponsor.  The  applicant  represents 
.  that  the  accounts  receivable  will  be 
maintained  at  no  less  than  200%  of  the 
outstanding  balance  of  the  Loan  at  «U 
times  and  will  not  be  otherwise 
encumbered.  The  accounts  receivable 
^re  not  conditioned  upon  fufuie 
pericMinance  by  the  Plan  Sponsor,  but 
are  due  and  payable  upon  receipt  by  the 
nan  Sponsor's  clients.  Finally,  the 
applicant  represents  that  the  financial 
statements  of  the  Plan  Sponsor  for  the 
past  two  years  illustrate  the  ability  of 
the  Plan  Sponsor  to  generate  the  income 
with  which  to  repay  the  Loan  to  the 
Plan. 

5.  George  A.  Malloch.  Esq.  (Mr. 
Kfalloch),  of  the  San  Francisco  Law  firm 
of  Kaplan,  Russin,  Vecchi,  Eytan  & 
Collins,  independent  fiduciary  for  the 
Plan  with  respect  to  PTE  86-60, 
represents  that  the  trustees  and  plan 
administrator  of  the  Plan  discharged 
their  fiduciary  responsibilities  with 
respect  to  PTE  86-«)  fully,  correctly,  and 
timely;  that  the  First  Loan  and  Loan 
payments  have  been  prc^Mrty  accotmted 
for  by  the  Plan;  and  that  all  Loan 
payments  have  been  promptly  paid 
when  due. 

Mr.  Malloch  also  has  agreed  to  serve 
as  the.  independent  fiduciary  writh 
respect  to  the  proposed  Second  Loan. 
Mr.  Malloch  represents  that  be  is 
qualified  to  serve  in  this  capacity  by 
virtue  of  his  experience  as  an  attorney 


with  practice  in  business  and  tax  law, 
and  is  aware  of  the  duties, 
responsibilities  and  liabilities  entailed 
in  acting  as  independent  fiduciary  trith 
respect  to  the  Loan.  Mr.  Malloch  further 
reinesents  that  he  is  not  in  any  way 
related  to  the  Plan  Sponsor,  the  Plan  or 
any  of  the  principals  thereof. 

Mr.  Malloch  states  that  the  proposed 
transaction  is  in  the  best  interest  of  the 
Plan  and  its  participants  and 
beneficiaries  since,  in  his  opinion,  the 
rate  of  return  to  the  Plan  would  be  a  fair 
market  return  and  would  be  one  of  the 
better  performing  assets  in  the  Plan's 
portfolio.  Mr.  Malloch  further  states  that 
the  proposed  Loan  would  be  adequately 
secured  by  the  accounts  receivable  of 
die  Plan  Sponsor. 

Mr.  Malloch  represents  that  he 
reached  this  opinion  after  reviewing  the 
Plan's  most  recent  financial  statements 
and  the  Plan's  overall  investment 
portfolio  in  terms  of  the  Plan's  liquidity 
requirements  and  the  general 
diversification  requirements  of  Plan 
assets. 

In  his  capacity  as  independent 
fiduciary,  Mr.  Malloch  will  receive  all 
Loan  payments  for  the  Plan,  and  will 
have  the  authority  and  responsibility  of 
enforcing  the  terms  of  the  Loan  and 
accompanying  security  agreements, 
including  making  demand  for  timely 
payment,  brinmng  suit  or  other  timely 
process  against  the  Plan  Spmsor  in  the 
event  of  defenilt.  and  monitoring  the 
performance  of  tbe  Loan,  spedfically 
including,  but  not  limited  to,  ensuring 
that  the  value  of  the  collateral  securing 
the  proposal  Loan  remains  at  no  less 
than  200%  of  die  outstanding  balance  of 
theLoan. 

6.  In  summary,  the  applicant 
represents  ihat  the  proposed  transacdon 
meets  the  statutory  criteria  under 
section  408(a]  of  the  Act  because:  (a) 
Tbe  Loan  will  be  approved,  monitored, 
and  enforced  by  an  independent 
fiduciary;  (b)  the  Loan  ivill  be  secured 
by  the  value  of  the  accounts  receivable 
of  the  Plan  ^onsor.  which  will  at  all 
times  be  no  less  than  200%  of  the 
outstanding  balance  of  the  Loan:  (c)  the 
Loan  will  be  for  no  more  than  25%  of  the 
Plata's  assets;  and  (d)  the  Plan's 
independent  fiduciary  has  determined 
that  the  Loan  is  prudent  and  in  the  best 
interest  of  the  participants  and 
beneficiaries  odf  the  Plan. 

FOR  niRTHER  INFOmiATIOII  CONTACT: 
Joseph  L.  Roberts  III  of  the  Department, 
telephone  (202)  523-8881.  (Thn  is  not  a 
toll-free  number.) 


BeUiei  Clinic  Empk^ees'  Profit  Shaving 
Plan  and  Tnist  (^  Plan).  La<»ted  in 
WichiU.Ki 


[Application  No.  D-751S] 
Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  406(8)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  71-1  (40  FR 
18471,  April  28, 1975).  If  the  exemption  is 
granted  the  restrictions  of  section  406(a) 
and  406(bHl)  and  (b)(2)  of  the  Act  and 
the  sanctions  resulting  fiom  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(cXlMA) 
through  (E)  of  the  Code  shall  not  apply 
to  the  proposed  cash  sale  (the  Sale)  by 
the  Plan  of  certain  real  property  (tbe 
Property)  to  the  Bethel  Clinic  Building 
Company.  LP.,  Kansas  limited 
partnership  (the  Partnership)  and  a 
party  in  interest  with  respect  to  the  Plan, 
provided  that  the  consideration  paid  for 
the  Property  is  not  less  than  the  greater 
of  either  the  sum  of  $450,000  or  the  fair 
market  vahie  of  tbe  Property  on  the  date 
of  the  Sale. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  profit  sharing  plan 
with  33  participants  and  total  assets 
consisting  of  cash,  securities,  and  the 
Property  valued  at  $l,555,34a95,  as  of 
December  31, 1987.  The  plan  was 
created  on  December  21, 1968,  and  on 
January  1, 1985,  was  "fiozen"  as  to 
funding  contributions  and  participants. 
With  respect  to  the  Plan,  the  latest 
favorable  determination  letter  was  isued 
on  September  9. 1987,  by  the  Internal 
Revenue  Service.  The  trustee  for  the 
Plan  is  BANK  IV  Wichita.  N.A.  (Uie 
Trustee),  formerly  designated  as  Fourth 
National  Bank  and  Trust  Company  of 
Wichita. 

2.  During  1985,  the  Bethel  Clinic,  Inc. 
(Bethel),  whidi  had  been  the  sponsoring 
employer  of  the  Plan,  was  acquired  as  a 
wholly  owned  subsidiary  by  Wichita 
Clinic,  PA.  (Wichita),  a  major  health 
care  enterprise  with  500  employees  and 
located  principally  in  Wichita,  Kansas. 
At  the  time  of  this  acquisition,  only  the 
13  medical  practitioners  of  Bethel 
became  employees  of  Wichita;  all  other 
employees  of  Bethel  ramained 
employees  of  Bethel.  However,  all 
employees  of  Bethel  and  the  medical 
practitioners  who  transferred  their 
employment  to  Wichita,  became 
participants  in  the  pension  benefit  plans 
of  Widiita.  , 

3.  The  Trustee  proposes  to  oiter  into  a 
transaction  in  whidi  the  Han  will  sell 
the  Property  to  the  Partnership  for  a 


cash  amount  w^ich  vriSi  be  not  less  than 
the  greater  of  either  9lS(Mno  or  tbe  fair 
market  value  of  tbe  Ptoperty  on  the  date 
of  the  Sale.  All  expenses  axid  costs 
incorred  by  the  Man  in  acquiring  and 
holding  the  Property  will  have  been 
cfonpletely  recovered  fiom  the  lease  of 
the  Property  to  Bethel  pursuant  to  a 
prior  exemption  and  fiom  the  Sale.  The 
applicant  represents  that  the  Sale  will 
not  only  provide  an  orderly  liquidation 
and  termination  of  the  Plan,  but  will 
enable  the  Plan  to  avoid  disqualification 
by  tbe  Internal  Reveme  Service 
pursuant  to  section  401(a)(28)  of  the 
Code,  if  the  Plan  is  maintained  after 
December  31. 198a  fai  addition,  die 
applicant  represents  that  die  proposed 
transaction  will  avoid  a  forced  8aki.of 
the  Property  or«  diacnderly  distribution 
in  kind  of  Flan  assets  to  Plan 
partkapants  in  the  fotm  of  umnaricetable 
fractional  interests  in  the  Property. 

4.  The  Property  is  a  medical  clinic  and 
two  single-fkmily  residences  located  on 
1.31  acres  at  201  Pine  Street,  315  and  317 
Southeast  Second  Street  and  202, 208, 
and  212  Harrison  Street  in  Newton, 
Kansas.  The  Property  was  purchased  by 
die  Plan  for  $407,100,  and  leased  to 
Bethel,  pursuant  to  an  exemption  under 
section  406(a)  of  die  Act  [See  Prohibited 
Transaction  Exemption  78-^  (PTE  78-2), 
43  FR  7746,  Febroary  24. 1978).  The 
Trustee  represents  that  all  the 
requirements  of  PTE  78-2  have  been 
complied  %vith  since  the  exemption  was 
granted.' The  Partnership  consists  of 
limited  partners,  who  are  die  13  medical 
practitioners  transferred  from  Bethel  to 
WiiAita  erafiloyment  and  a  general 
partner,  which  is  Wichita  Clinic  Boilding 
CorporatioB  (WC8C),  a  wholly  owned 
eubsidiary  of  Wkfaita  The  Wichita 
building  facilities  in  Wichita,  Kansas  are 
owtiedbyWCBC. 

5.  The  TriMtee,  a  qualified, 
independent  fidodary  widi  reqiect  to 
the  Pkra,  retained  Mr.  Roger  P.  Turner, 
MAL  a  qualified,  iadependettt  appraiser, 
wtdi  Roger  Turner  Cootpeny,  Widiita, 
Kansas  to  appraise  the  Ptxtperty.  Mr. 
Turner  defermmed  that  the  Pt'operty  had 
a  fair  maricet  value  (rf  $450,000  as  of 
January  15, 1988.  This  appraisal  was 
based  upon  the  continued  nse  of  die 
clinic  in  conjunction  with  (operation  of 
the  Newton  Heehb  Care  Bethel 
Hospital,  located  across  the  street  fiom 
the  Property.  Atthe  time  of  the  Sale  the 
Trustee  will  also  select  the  independent 
appraiser  to  enable  the  Trustee  to 
determine  die  consideration  to  be  paid 

•  for  the  ftoperty.  TTie  Trintee,  as 
independent  fidadary  of  die  Plan,  has 
found  that  the  Sale  is  appropriate  and  in 
the  best  interests  of  the  Plan  and  its 
partidpants  and  benefidaries. 


6.  fai  sumrmiy,  die  applicant 
represents  that  tiie  proposed  transaction 
satisfies  the  criteria  for  an  exemption 
under  section  406(a)  of  die  Act  because 
(a)  the  Sale  will  be  a  one-time 
transaction  for  cash  with  no  expenses 
incurred  by  the  Plan;  (b)  the  Han  will 
sell  the  Property  for  the  greater  of 
$450,000  or  at  its  fait  market  value  as 
determined  by  a  qualified,  independent 
appraiser  and  (c)  the  Plan  will  be  able 
to  terminate  and  distribute,  in  a  timely 
manner,  benefits  to  its  remaining 
partidpants. 

FOR  FURTHER  INFORHATION  CONTACT. 
Mr.  C.E  Beaver  of  the  Department, 
telephone  (202)  523-6881.  (This  is  not  a 
toll-fiee  number.) 

Brentwood  OrthopeiScs,  Inc.  Defined 
Benefit  Pnaian  Plan  nd  Trust  (dw 
Plan).  Located  in  WarrmsviUe  Heights, 
Ohio 

[Application  No.  D-7533] 
Proposed  Exemption 

The  department  is  considering 
granting  an  exemption  under  the 
authority  of  section  406(a)  of  the  Ad 
and  section  4975(c)(2]  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471,  April  28, 1975).  ff  the  exemption  is 
granted  the  restrictions  of  section  406(a), 
406  (b)(1)  and  (b)(2)  of  die  Ad  and  the 
sanctions  restdting  from  the  application 
of  section  4975  of  die  Code,  by  reason  of 
section  4975(c)(1)  (A)  diroi^  (E)  of  die 
Code  shall  not  apply  to  the  ;>roposed 
cash  sale  by  the  Plan  of  certain  Firearms 
(The  Firearms)  to  Edward  L  Andrews, 
M.D.  (Dr.  Andrews),  a  party  in  interest 
with  reaped  to  die  Plan,  provided  that 
the  price  paid  is  the  hi^er  of  eidier  the 
nan's  original  purchase  price  for  die 
Firearms,  phis  the  expenses  incurred  by 
die  Plan  in  connection  with  the  holding 
and  maintenance  of  the  Firearms,  or  the 
fair  maiket  value  of  die  Firearms  on  the 
date  of  sale. 

Summary  of  Facts  and  Representations 

1.  The  Plans  is  a  defined  benefit  plan 
which,  as  of  August  31, 1967,  had  seven 
partidpants  and  total  assets  of 
$1,226,000.  Tbe  trustees  of  the  Piatn  are 
Dr.  Andrews  and  Tlieresa  R.  Andrews, 
his  Wife  (Mrs.  Andrews;  togedier.  the 
Trostees). 

2.  The  Plan's  sponsor  is  Brentwood 
Orthopedics,  he.  (die  Emplojrer), 
located  at  4110  Warrensville  Center 
Road,  Warrensville  Heights,  Ohio.  The 
Employer  is  a  professional  corporation 
organized  and  operating  under  the  laws 
of  the  State  of  Obio.  Hie  Employer  has 
been  engaged  in  die  practice  of  medicine 
since  Aognst  27, 197a  The  Efnployer 
adopted  the  Plan,  effective  August  31, 


1976.  Dr.  Andrews  is  an  officer  diredor, 
and  the  controlling  shareholder  of  the 
Employw. 

3.  The  applicant  represents  that  the 
Plan  is  sig^iificantly  overfimded  and  will 
be  termfaiated  during  1988. 
Approximately  3%  of  the  Plan's  assets 
consists  of  the  Firearms.  The  Firearms 
are  34  commemorative  Firearms,  which 
were  spedally  manufactured  to' 
commemorate  particular  events  and 
were  produced  in  limited  quantities.  The 
applicant  states  that  the  Firearms  are  of 
investment  quality  and  were  purchased 
and  held  solely  as  an  investment  for  the 
Plan.*  The  Firearms  were  purchased  in 
lots  of  various  size  during  the  years  1977 
to  1981.  Tbe  Plan  paid  a  total  of  $50,745 
for  the  Hrearms.  The  Fireanns  were  all 
purcahaed  from  William  R.  Richman 
(Mr.  lUchman),  FFL  Dealer.  Collector 
and  Gun  Appraiser,  d/b/a  Fort  Defiance 
Colt  Commemorative  Fireanns  in 
Defiance,  Ohio.  Mr.  Richman  is  not 
related  to  Dr.  Andrews,  personidly,  or  to 
the  Employer. 

The  Fireanns  have  been  held,  since 
their  acquisition,  by  the  Trustees. 
Specifically,  die  Trustees  state  that  the 
Firearms  have  been  located  in  a  safe 
diat  Dr.  Andrews  had  installed  in  his 
home  for  the  purpose  of  holding  the 
Firearms  and  have  not  been  displayed 
to  other  fiersons.  All  expenses 
assodated  with  the  holding  of  the 
Firearms  have  been  charged  to  the  Plan. 
However,  the  safie  was  not  purchased 
with  IHan  assets,  but  by  Dr.  Andrews, 
individually,  acting  in  his  capadty  as  a 
Trustee  of  die  Man. 

4.  The  Fireanns  were  appraised  on 
December  31, 1967  by  Mr.  Richman,  an 
independent,  qualified  appraiser,  as 
having  a  wholesale  market  value  of 
$37,675.  By  letter  dated  May  2, 1988,  Mr. 
Richman  states  that  the  current  retail 
market  value  of  the  Fireanns  would  be 
about  20-25%  more  than  the  staled 
wholesale  market  value.  Thus,  if  the 
Firearms  were  sold  with  a  retail  maiinip 
(tf  25%,  the  £air  market  value  of  the 
Firearms  would  be  approximately 
$47,093.75. 

5.  The  applicant  states  that  since  the 
Plan  win  be  terminating  and 
distributions  will  be  made  to  the 
participants,  it  is  necessary  to  liquidate 
the  Plan's  assets.  The  applicant  states 
further  that  a  sale  of  the  Firearms  to  an 
independent  party  would  involve  a 
broker  dealer,  who  would  charge 
approximately  10%  of  the  sales  price  as 
a  commission  for  his  services.  In 
addition,  the  Firearms  may  have  to  be 


*The  Dtpartmeat  it  expKMiag  no  optoion  a«  to 
whether  the  acquiiition  of  the  Fireumi  by  the  Plan 
violated  any  provision  of  Part  4  of  Title  I  of  the  Act. 
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sold  singly  or  in  smaller  lots,  which 
could  reduce  the  total  amount  the  Plan 
would  receive.  Therefore,  Dr.  Andrews 
proposes  to  purchase  the  Firearms 
directly  from  the  Plan  for  cash  at  the 
higher  of  either  the  Plan's  original 
purchase  price  for  the  Firearms,  plus  the 
expenses  incurred  by  the  Plan  in 
connection  with  the  holding  and 
maintenance  of  the  Firearms,  or  the  fair 
market  value  of  the  Firearms  as  of  the 
date  of  the  transaction.  Mr.  Richman 
states  that  he  will  update  his  appraisal 
for  the  Firearms  for  purposes  of  the 
proposed  transaction.  The  Plan  would 
not  pay  any  brokerage  commissions  or 
other  expenses  with  respect  to  the  sale. 

6.  The  Trustees  believe  that  the 
proposed  transaction  would  be  in  the 
best  interest  of  the  Plan  and  its 
participants  and  beneficiaries.  By  selling 
the  Fifearms  to  Dr.  Andrews,  the  Plan 
will  be  able  to  eliminate  the  problems  of 
finding  multiple  buyers  and  paying 
brokerage  commissions.  In  addition,  the 
Phn  wiU  be  able  to  obtain  a  higher 
selling  price  for  all  of  the  Firearms  and 
avoid  any  delay  in  the  distribution  of 
the  Han's  assets. 

7.  In  summary,  the  applicant       I 
represents  that  the  proposed  transaction 
will  meet  the  statutory  requirements  of 
section  408(a)  of  the  Act  because:  (a) 
The  sale  will  be  a  one-time  transaction 
for  cash;  (b)  the  Plan  will  receive  the 
greater  of  either  the  fair  market  value  of 
the  Firearms  as  determined  by  an 
independent,  qualified  appraiser,  or  the 
original  purchase  price  paid  by  the  Plan 
for  the  Firearms,  plus  the  expenses 
incurred  by  the  Plan  in  connection  with 
the  holding  and  maintenance  of  the 
Firearms:  (c)  the  Plan  will  not  be 
required  to  pay  any  brokerage 
commissions  or  other  expenses  with 
respect  to  the  sale;  and  (d)  the  Trustees 
have  determined  that  the  sale  of  the 
Firearms  is  in  the  best  interest  of  the 
nan. 

KM  rURTHCR  MRNMIATtON  CONTACT: 
Mr.  E.F.  Williams  of  the  Department, 
telephone  (202)  523-6883.  (This  is  not  a 
toll-free  number.) 

Charies  D.  Pembertoo  Sdf-Employed 
RatfnuMBt  Plan  (the  Plan),  Located  in 
Lubbock,  Texas 

[Amrikation  No.  D-7541]  ! 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  4975(c)(2)  of  the 
Code  and  in  accordance  with  the 
procedures  set  forth  in  ERISA  Procedure 
75-1  (40  FR 18471,  April  28. 1975).  If  the 
exemption  is  granted  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 


4975(c)(lj  (A)  through  (E)  of  the  Code, 
shall  not  apply  to  the  proposed  loan  by 
the  Plan  of  $45,000  (the  Loan)  to  Charles 
D.  Pemberton  (Mr.  Pemberton),  the 
owner-employee  and  partici];f&nt  in  the 
Man  and  a  disqualified  person  with 
respect  to  the  Plan,  provided  that  the 
terms  and  conditions  of  the  proposed 
Loan  be  no  less  favorable  to  the  Plan 
than  those  obtainable  in  an  arm's-length 
transaction  with  an  unrelated  third 
party  at  the  time  of  the  making  of  the 
proposed  Loan.' 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a. profit-sharing  plan  the 
sole  participants  in  which  are  Mr. 
Pemberton  and  his  wife.  As  of  March  11, 
1988.  the  fair  market  value  of  the  Plan's 
assets  was  $281,365.49. 

2.  The  Plan  proposed  to  lend  to  Mr. 
Pemberton  $45,000  to  be  used  as 
operating  funds  by  Mr.  Pemberton  in  his 
capacity  as  distributor  and  sales 
representative  for  Lazy  Boy  fumitiire. 
The  Loan  would  be  secured  by  3,588 
shares  of  Lazy  Boy  stock.  The  value  of 
these  shares,  as  traded  on  the  New  York 
Stock  Exchange  on  March  15, 1988,  was 
$57,856.50.  The  Loan  will  be  secured 
additionally  by  two  undeveloped 
parcels  of  real  estate  located  in  the  Alto 
Village,  in  Lincoln  County.  New  Mexico. 
On  January  29, 1988,  Rod  Adamson, 
owner  of  Adamson  Appraisal  Company, 
Ltd.  in  Ruidoso,  New  Mexico,  stated  that 
the  fair  market  values  of  the  two  parcels 
were  $14,000  and  $17,000,  respectively. 
Accordingly,  the  applicant  offers 
$88,856.50  in  seciuity  for  the  proposed 
Loan.  The  security  interest  in  the 
collateral  will  be  recorded  with  the 
Secretaries  of  State  of  Texas  and  N^w 
Mexico  using  Form  CCC-l.  The 
applicant  represents  that  if  the-value  of 
the  collateral  should  decline,  additional 
coUateral  will  be  made  available  to  keep 
the  coUateral  at  no  less  than  175%  of  the 
outstanding  principal  balance  of  the 
Loan  at  all  times. 

3.  The  Loan  will  be  at  a  rate  2%  above 
the  prime  rate  of  First  National  Bank  at 
Lubbock  as  of  the  date  of  the  Loan  for  a 
five  year  period  with  quarterly 
payments  of  principal  and  interest  on 
the  unpaid  balance.  The  interest  rate 
will  be  adjustable  annually  on  the 
anniversary  date  of  the  Loan. 

4.  On  March  14, 1988,  Jimmie  R. 
Holder,  Senior  Vice  President  of 
Lubbock  National  Bank  of  Lubbock, 
Texas,  stated  that  his  bank  would  make 


*  The  applicant  repraaenta  that  Ourlaa  O. 
PaBbetton,  a  ielt«aiployed  oMowi^einpioyea,  and 
hia  wife  an  the  aoia  paiUdpanta  under  the  Plaii: 
Hence.  dMf»ia  no  iuriadlctknittnder  Title  I  (rfihe 
Act  pnmiaat  to  30  CFR  28ta3-3(b).  However,  there 
la  hntedictkm  under  Title  n  of  the  Act  purauant  to 
aectkm  4079  of  the  Code. 


a  comparable  loan  to  the  applicant  on 
the  same  terms  and  conditions. 

5.  In  summary,  the  applicant 
represents  that  the  proposed  transaction 
will  satisfy  the  provisions  of  section 
4975(c)(2)  of  the  Code  because:  (a)  The 
Loan  will  be  adequately  secured  at  all 
times;  (b)  No  more  than  25%  of  the 
Plan's  assets  will  be  invested  in  the 
Loan;  and  (c)  Mr.  Pemberton,  who  is  the 
Plan  trustee  and  sole  participant  (aside 
from  his  wife)  in  the  Plan,  desires  that 
the  transaction  be  consummated. 

Notice  to  Interested  Persons:  Because 
Mr.  Pemberton  and  his  wife  are  the  only 
participants  in  the  Plan,  it  has  been 
determined  that  there  is  no  need  to 
distribute  the  notice  of  pendency  to 
interested  persons.  Comments  and 
requests  for  a  hearing  must  be  received 
by  the  Department  within  30  days  of  the 
date  of  publication  of  this  notice  of 
proposed  exemption. 

RM  TOHTHCR  INRMUMTI^  CONTACT: 

Joseph  L  Roberts  III  of  the  Department, 
telephone  (202)  523-6881.  (This  is  not  a 
toU-free  nmnber.) 

Colorado  Imaging  Associates,  P.O. 
Profit  Shaiing  Nan  (die  Plan), 
Located  in  Littleton,  Colorado 

[Application  Na  D-7949] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  imder  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  die  Code  and  in 
accordance  with  the  procedtues  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471,  April  28, 1975).  If  the  exemption  is 
granted,  the  restrictions  of  section  406 
(a),  406(b)(1)  and  (b)(2)  of  die  Act  and 
the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)(A) 
through  (E)  of  the  Code,  shall  not  apply 
to  the  proposed  sale  to  Neal  Goodman. 
MJ).  (Dr.  Goodman),  Patd  K.  Danner, 
M.D.  (Dr.  Danner),  David  A.  Raetz,  MD. 
(Dr.  Raetz).  and  Kenneth  B.  Reynard. 
MJ).  (Dr.  Reynard),  of  certain  diamonds 
(the  Diamondfl)  bom  their  individually 
directed  accounts  in  the  Han  (the 
Accoimts),  provided  that  the  sale  price 
be  no  less  than  the  retail  fair  market 
value  of  the  Diamonds  cm  the  date  of 
sale  as  established  by  an  independent 
qualified  appraiser. 

Summary  of  Facts  tmd  Representations 

1.  The  I^an  is  a  profit  sharing  plan 
with  individually  dfrected  separate 
accounts,  spcmsored  by  Colorado 
Imaging  Asisodatea,  P.C  (the  Plan 
^xmsor),  a  Colorado  professional 
corporation  engaged  in  the  practice  of 
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medicine,  specializutg  in  ladiology.  Dr. 
Goodman  ia  the  President.  Dra.  Danner 
and  Reynard  are  Vice-Presidents,  and 
Dr.  Raetz  is  the  Secretary-Treasurer  of 
the  Plan  Spoosor.  Drs.  Goodman. 
Danner.  Raetz  and  Reynard  are  each 
25%  skarebolders  of  the  Plaa  Sponsor, 
and  are  also  Triiatees  of  the  Plan.  Drs. 
Danner  and  Raetz  arealao 
administrators  of  the  Plan.  As  of 
February  15. 1988.  the  Plan  had  eleven 
participants.  As  of  June  30, 1987,  the 
Plan  had  net  assets  of  $2,513,326. 

2.  The  diaaonds  were  purchased  Cor 
$124A40  from  unrelated  third  parties  in 
Jime  and  July  of  1977  for  general 
investment  purposes.  The  Diamonds 
have  not  been  used  by  the  Plan  or  by 
any  party  in  interest  and  have  held  in  a 
safe-deposit  box  in  the  name  of  the 
Trustees  since  their  acquisition  by  the 
Plan.  Drs.  Goodman,  Danner,  Raetz  and 
Reynard  have  determined  that  it  is  in 
their  best  interest  and  that  of  tfaeff 
Accoimts  to  sell  the  Diamonds  to 
themselves.  In  view  of  the  week 
gemstone  market  and  die  hi^  expenses 
in  selfing  the  Diamonds  to  imrelated 
third  parties,  they  have  determined  that 
the  sale  of  the  Diamonds  to  themselves 
would  provide  the  greatest  return  to  the 
Accounts  at  the  lowest  expense. 

3.  On  January  15, 1988,  Edward  R 
Paul,  of  Cherry  Creek  Gems,  faic.  an 
independent  qualified  appraiser  of  gems 
in  Denver.  Colorado,  based  pa  an 
examination  of  the  original  ^ding 
certificates  of  the  Diamonds  issued  by 
the  Gemclogical  Institute  ol  America, 
and  on  examination  of  the  Diamonds 
themselves,  estimated  die  fair  retail 
market  vahie  of  the  Diamonds  to  be 
$236,2001  Specifically,  he  set  the  fair 
market  value  of  Ibe  four  diamonds  m  Dr. 
Goodman's  account  at  $107332;  of  the 
two  diamonds  in  Dr.  Danner's  account 
at  $78,021;  of  the  two  diamonds  in  Dr. 
Raetz's  account  at  $36^659(  and  the  one 
diamond  in  Dr.  Reynard's  account  at 
$13,897. 

4.  Accordingly,  tbe  Man  proposed  to 
sell  die  diuKHids  in  die  individnally 
directed  separate  aocoonts  of  Drs. 
Goodman.  Danner,  Raetz  and  Reynard 
(the  Doctors)  in  the  Plan  to  the  Doctors 
for  cash  for  the  fair  market  retail  values 
of  the  DiaBKRKfe  as  established  by  an 
independent  qitalified  tqipraiser  as  of 
the  date  ol  sale,  with  no  costs  or 
expenses  to  be  paid  by  the  Plan  or  the 
Accoimts. 

5.  In  sanwy.  die  applicant  represents 
diat  tke  propoaed  transactions  wiU 
satisfy  the  critetia  of  section  40e(a)  of 
the  Act  because:  (a)  The  Diamonds  will 
be  sold  by  the  Aocounts  to  the  Doctors 
for  their  iair  market  retail  values  as 
determined  by  a  qualified  and 
independent  appraiser  as  of  the  date  of 


sale;  (b)  the  sale  represents  a  one-time 
transaction  for  cash  which  can  be  easily 
verified;  (c)  neither  the  Plan  nor  the 
Accounts  will  incur  any  expense  with 
respect  to  the  sale;  and  (d)  the  Doctors, 
who  are  the  only  participants  whose 
individual  accounts  are  affected  by  this 
proposed  exemption,  have  determined 
that  tbe  proposed  transaction  would  be 
in  the  interest  of  their  individual 
accounts  in  the  Plan,  and  desire  that  the 
transaction  be  consummated. 

Interest  to  Interested  Persons: 
Because  Drs.  Goodman.  Danner,  Raetz 
and  Reynard  are  the  oidy  persons  in  the 
Plan  to  be  a£Eected  by  the  propoaed 
transaption,  it  has  been  determined  that 
there  is  no  need  to  distribute  tbe  notice 
of  proposed  exemption  to  interested 
persons.  Conmients  and  requests  for  a 
public  hearing  are  due  30  days  from  tke 
date  of  publication  of  this  notice  of 
proposed  exemption  in  the  Federal 
Registet. 

FON  RJRTHEII INFORMATKM  CONTACT: 

Joseph  L  Robers  III  of  the  Department, 
telepone  (202]  523-8881.  (This  is  not  a 
to&-fi%e  munber.) 

D.W.  Bkown,  MJ>.,  lac  Defined  Benefit 
Plan  and  IkMt  (A*  Phn),  Located  in 
Sacramenlo,  Califiauia 

[Application  No.  D-7579] 

Proposed  Exemption 

The  Department  ia  considering 
granting  an  exemption  under  the 
audiority  of  aectkw  40e(a)  of  the  Act 
and  section  4975(cH2}  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Ptocedare  75-1  (40  FR 
18471,  April  28, 1075).  If  the  exemption  is 
granted  tbe  sanctioas  resulting  from  the 
application  of  section  4075  of  the  Code, 
by  reason  of  section  4e75(c)(l)(A) 
tlvough  (E)  of  tbe  Code  shall  not  apply 
to  the  propoaed  cash  sale  by  the  Plan  of 
a  certain  parcel  of  unimproved  real 
property  and  related  water  rights  (the 
Ptaperty)  to  Donald  W.  Brown.  M.D.  (Dr. 
Brown)  and  Margaret  R.  Brown,  his  wife 
(Mrs.  Brown;  together,  the  Browns)  both 
of  whom  are  parties  in  interest  widi 
respect  to  the  Plan,  provided  that  the 
sales  price  for  tbe  I^perty  isjiot  less 
than  die  fair  market  value  of  the 
Property  on  the  date  of  sale. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  defined  benefit  |rian 
wludu  as  of  )ane30. 1967.  had  two 
participants  and  total  asaets  of 
$387,577,501  The  Browns  are  the  trustees 
of  the  Plan  (together,  die  Trustees). 

2.  The  Plan  is  qionsored  by  D.W. 
Brown.  Inc.  (die  Bnqikiyer),  a  California 
medical  corporation  specializing  in 
nuclear  medicine.  The  Emplc^er  is 
location  at  3811  Dunster  Way, 


Sacramento,  California.  Dr.  Brown  is  the 
president  and  100%  shareholder  of  the 
Employer.  The  Browns  are  the  only 
participants  in  the  Plan.* 

3.  The  Property  consists  of 
approximatdy  63  acres  of  unimproved 
flood-irrigated  farmland,  togetiier  with 
9  V'4  "shares  of  related  water  rights  in  the 
Handy  Ditdi  Company.  The  ^operty  is 
located  at  1064  North  County  Road  17  in 
Larimer  County  Colorado.  The  Property 
was  purchased  by  the  Plan  on  February 
14. 1986  bom  P.  Richardson.  J.  Wright 
and  E.  Price  (the  Sellers),  all  of  whom 
are  unrelated  parties,  for  $165,680.  The 
Plan  paid  $110,120  in  cash  and  gave  a 
note  (the  Note)  to  die  Sellers  for  $55,560 
to  cover  the  balance  of  the  purchase 
price.  The  Note  bears  interest  at  a  rate  ' 
of  9%  per  annum,  beginning  March  14, 
1986,  with  monthly  payments  $447.05.  A 
final  p83rment  on  the  Note  in  the  amount 
of  $50,133.89  wdl  be  dne  on  January  1. 
1996.  As  of  Mard)  14, 1988,  die  principal 
balance  on  the  Note  was  $54,728.87.  "The 
apfriicant  states  that  as  of  February  28, 
1988,  the  Plan  had  received  $12,093.34  in 
income  on  die  Property  and  had 
incurred  total  expenses,  including  interst 
on  the  Note,  of  $19,377.32. 

Tbe  Property  is  ac^acent  to  another 
parcel  of  real  property  owned  by  the 
Browns,  in  their  indhridual  capacities 
(the  Adjacent  Property).  However,  the 
applicant  states  that  the  Property  has 
not  been  leased  to,  or  otherwise  used 
by,  tbe  Browns  or  any  other  party  in 
interest  with  respect  to  the  Han. 

4.  Hie  applicant  represents  that  the 
Plan  acquired  tbe  Property  as  an 
investment  However,  there  has  been  no 
net  farm  income  bma  the  Property  for 
the  Plan  because  the  prices  for  farm 
c(»nmodities  which  are  produced  by  the 
Property  have  been  very  low  during  the 
past  few  years.  The  applicant  states  that 
prices  for  farm  properties  in  Larimer 
Coimty,  Colorado,  are  being  adversely 
impacted  by  a  depressed  fann  economy. - 
In  addition,  residential  and  commercial 
development  in  the  nearby  town  of 
Berthoud,  Colorado,  has  suffered  from  a 
downturn  in  the  local  economy. 
Ther^ire.  the  applicant  states  that  it  is 
un^cefy  that  the  Property  will 
appreciate  in  value  or  that  the  Plan  will 
realize  any  substantial  income  from  the 
Property  ia  the  near  future. 

5.  The  Pr(4>erty  was  appraised  on 
March  30. 1988  by  Lawrence  1.  Melton. 
Jr.  and  Barry  J.  Floyd,  SUA.,  of  die 
Northern  Colorado  Appraisal  Company 


*  Because  tbe  Browna  are  the  only  partidpejits  in 
the  Plan  and  the  Employer  ia  whoUy-owned  by  Dr. 
Browa  there  is  no  lurisdiction  under  Title  1  of  the 
Act  pureuant  to  29  CFT?  2Sia3-3(b).  However,  there 
is  juriecficlioti  under  Title  D  of  (tie  Act  puravsot  to 
aectioD  407S  of  the  Code. 
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in  Loveland,  Colorado  (the  Appraisal), 
as  having  a  fair  maricet  value  of 
$150,000.  The  appraisal  includes  a 
vahiation  of  approximately  $45,000  for 
■  the  related  water  rights  on  the  Property. 
The  Appraisal  states  that  the  Property 
was  appraised  as  if  it  were  free  and 
clear  of  mortgage  indebtedness, 
assessments,  and  liens  of  any  kind  other 
than  taxes.  The  Appraisal  also  states 
that  the  valuation  of  the  Property  has 
taken  into  consideration  the  possible 
special  value  of  the  Property  to  the 
Browns  as  a  result  of  their  ownership  of 
the  Adjacent  Property.  However,  the 
Appraisal  concludes  that  there  is  no 
"special  value"  of  the  Property  to  the 
Browns  as  a  result  of  the  ownership  of 
the  Adjacent  Property. 

6.  The  Browns  propose  to  purchase 
the  Property  from  the  Plan  for  cash.  The 
purchase  price  would  be  the  greater  of 
either  the  fair  market  value  of  the 
Property  or  the^um  of  the  total 
acquisition  cost  and  total  net  carrying 
costs  to  the  Plan  for  the  Property,  as  of 
the  date  of  the  transaction.  The 
Appraisal  will  be  updated  as  of  the  date 
of  sale.  As  of  February  28, 1988,  the 
approximate  simi  of  the  total  acquisition 
cost  and  total  net  carrying  costs 
inclined  by  the  Plan  was  $172,363.98. 
The  Browns  state  that  they  will  assume 
all  obligations  and  liabilities  of  the  Plan 
under  the  Note.  Therefore,  the  amount 
owed  on  the  Note  will  be  subtracted 
from  the  total  price  to  be  paid  by  the 
Browns  for  the  Property,  and  cash  equal 
to  the  difference  between  the  amount 
owed  on  the  Note  and  the  total 
proposed  purchase  price  will  be  paid  to 
the  Plan. 

The  applicant  states  that  the  proposed 
purchase  price  guarantees  that  the  Plan 
will  receive  a  net  cash  amount  for  the 
Property  which  is  equal  to  the  total  cash 
outlays  of  the  Wan  (i.e.  the  original 
purchase  price  plus  expenses,  including 
interest  paid  on  the  Note)  in  connection 
with  the  Property,  less  any  income 
received  by  the  Plan  on  the  Property  as 
of  the  date  of  sale.  The  Trustees 
represent  that  the  proposed  transaction 
would  be  in  the  best  interest  of  the  Plan 
because  the  transaction  will  make  the 
Plan  "whole"  with  respect  to  the  total 
cost  of  the  Property  to  the  Plan  as  an 
investment  The  applicant  states  that  the 
proposed  purchase  price  is  greatert  than 
any  price  that  currently  could  be 
obtained  from  an  unrelated  party.  In 
addition,  no  brokerage  commissions  or 
other  expenses  will  be  incurred  by  the 
Plan  in  connection  with  the  sale.  Fmally, 
the  proposed  transaction  will  allow  the 
Plan  to  reinvest  the  sale  proceeds  in 
investments  which  yield  substantially 


higher  returns  for  the  Plan  than  the 
Property. 

7.  In  summary,  the  applicant 
represents  that  the  prtqwsed  transaction 
will  satisfy  the  statutory  criteria  of 
section  406(a)  of  the  Act  because:  (a) 
The  sale  will  be  a  one-time  transaction 
for  cash:  (b)  the  Wan  will  receive  an 
amount  which  is  the  greater  of  either  the 
fair  market  value  of  the  Property,  as 
established  by  the  Appraisal,  or  the 
total  cash  oudays  of  the  Man  in 
connection  with  the  Property,  less  any 
income  received  by  the  Plan  on  the 
Property  as  of  the  date  of  sale:  (c)  the 
Plan  will  not  pay  any  commissions  or 
other  expenses  with  respect  to  the  sale; 
and  (d)  the  Trustees,  who  are  the  only 
participants  in  the  Plan,  have 
determined  that  the  proposed  sale  is  in 
the  best  interest  of  the  Plan. 

Notice  to  Interested  Persons:  Because 
the  Browns  are  the  only  participants  in 
the  Man,  it  has  been  determined  that 
there  is  no  need  to  distribute  the  notice 
of  proposed  exemption  to  interested 
persons.  Comments  and  requests  for  a 
public  hearing  are  due  30  days  from  the 
date  of  publication  of  this  proposed 
exemption  in  the  Federal  Register. 
ran  nMTHEII  INFORMATION  CONTACT: 
Mr.  EJF.  Williams  of  the  Department, 
telephone  (202)  523-8883.  (iniiB  is  not  a 
toll-free  number.) 

G«ieial  Infonnation 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section  4975 
(c)(2)  of  the  Code  does  not  relieve  a 
fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among -other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  tiie  Act  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries: 

(2)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and/or  section  4075(c)(2)  of  the  Code, 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 


protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan;  and 

(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and/or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subjept  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction. 

(4)  The  proposed  exemptions,  if 

.  granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete,  and 
that  each  application  accurately 
describes  all  material  terms  of  the 
transaction  which  is  the  subject  of  the 
exemption. 

Signed  at  Washington,  DC,  this  7th  day  of 
June.  1988. 
Robert ).  Doyle, 

Acting  Director  of  Regulations  and 
Interpretations,  Pension  and  Wei  fare  Benefits 
Administration.  U.S.  Department  of  Labor. 
[FR  Doc.  88-13147  Filed  6-&-«8:  8:45  am] 
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[ProMbHad  TranMCtion  ExemptkMi  88-51; 
Exemption  AppHcatlon  No.  D-«642  et  ■!.] 

Grant  of  Indivfdual  Exemptions; 
Ofctiard.  H:1T2-Mcaiment,  inc.,  et  ai 

agency:  Pension  and  Welfare  Benefits 

Administration,  Labor. 

ACTION:  Grant  of  individual  exemptions. 

SUMMARY:  This  document  contains 
exemption  issued  by  the  Department  of 
Labor  (the  Department)  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or  the 
Internal  Revenue  Code  of  1954  (the 
Code). 

Notices  were  published  in  the  Federal 
Register  of  the  pendency  before  the 
Department  of  {uroposals  to  grant  such 
exemptions.  The  notices  set  forth  a 
summary  of  facts  and  representations 
contained  in  each  application  for 
exemption  and  referred  interested 
persons  to  the  respective  appUcations 
for  a  complete  statement  of  the  facts 
and  representations.  The  applications 
have  been  available  for  public 
inspection  at  the  Department  in 
Washington,  DC.  The  notice  also  invited 
interested  persons  to  submit  comments 
on  the  requested  exemptions  to  the 
Department.  In  addition  the  notices 
stated  that  any  interested  person  might 
submit  a  written  request  that  a  public 
hearing  be  held  (where  appropriate). 


The  applicants  have  represented  that 
they  have  complied  with  the 
requirements  of  the  notification  to 
interested  persons.  No  public  comments 
and  no  requests  for  a  hearing,  imless 
otherwise  stated,  were  received  by  Hc^. 
Department 

The  notices  of  pendency  were  issued 
and  the  exemptions  are  being  granted 
solely  by  the  Department  because, 
effective  December  31. 1978,  section  102 
of  Reorganization  Plan  No.  4  of  1978  (43 
FR  47713,  October  17, 1978)  transferred 
the  authority  of  the  Secretary  of  the 
Treasury  to  issue  exemptions  of  the  type 
proposed  to  the  Secretary  of  Labor. 

Statutory  Findings 

In  accordance  widi  section  408(a)  of 
the  Act  and/or  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in 
ERISA  Procedure  75-1  (40  FR  18471, 
April  28, 1975),  and  based  upon  the 
entire  record,  the  Department  makes  the 
following  findings: 

(a)  The  exemptions  are 
administratively  ieasible; 

(b)  They  are  in  the  interests  of  tiie 
plans  and  their  participants  and 
beneficiaries;  and 

(c)  They  are  protective  of  the  rights  of 
the  participants  and  beneficiaries  of  the 
plans. 

Oidiard,  HUtx  h  M GGUoient.  Inc.  Profit 
Sharing  Plan  (the  Man)  Located  in 
Soutfafield,  Michigan 

(Prohibited  Transaction  Exemption  88-51: 
Exemption  Application  No.  D-4642I 

Exemption 

The  restrictions  of  section  406(a). 
(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  frY)m  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)  (A)  through  (E)  of  the 
Code,  shall  not  apply-to:  (1)  The 
prospective  transfer  of  titie  (the  Sale)  of 
certain  real  property  owned  by  the  Plan 
to  Orchard,  Hiltz  &  McCliment  Inc.  (the 
Employer)  pursuant  to  a  land  contract 
(the  Contract)  amended  by  the  parties 
on  July  18, 1986;  and  (2)  the  past 
extension  of  credit  by  the  Plan  to  the 
Employer  under  the  Contract  in 
connection  with  the  Sale;  provided  that 
the  terms  and  conditions  of  both 
transactions  are  as  favorable  to  the  Plan 
as  those  obtainable  in  an  arm's-length 
transaction  between  unrelated  parties. 
EFPECnvc  DATE  The  effective  date  of 
Transaction  1  will  be  the  date  of  the 
final  grant  of  this  proposed  exemption. 
The  effective  date  of  Transaction  2  will 
be  luly  la  1986. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
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proposed  exemption  (the  Notice) 
published  on  March  18. 1988  at  53  FR 
9002. 

Written  Comments 

The  Department  received  one  written 
comment  and  no  requests  for  a  hearing. 
The  commenter,  representing  the 
Employer,  requestal  that  the  Notice  be 
corrected  to  reflect  that  the  date  the 
initial  Contract  was  entered  into  was 
June  27, 1984  and  not  July  27, 1984  as 
stated  in  the  Notice.  The  Department 
concurs  in  this  change.  The  commenter 
also  requested  clarification  regarding 
the  language  contained  in  the  Notice 
concerning  payment  of  excise  taxes.  The 
Deapartment  concurs  that  the  language 
should  read  as  follows: 

The  Employer  has  agreed  to  pay  all 
applicable  excise  taxes  concerning  prior 
prohibited  transactions  which  occurred 
tiuough  July  1&  1986.  Such  payment  shall  be 
made  witiiin  60  days  of  the  date  die 
exemption  is  granted.. 

After  consideration  of  the  record,  the 
Department  has  determined  to  grant  the 
proposed  exemption  as  modified  herein. 

KM  FURTHER  INFORMATION  CONTACT: 

Mrs.  Betsy  Scott  of  the  Department 
telephone  (202)  523-6194.  (This  is  not  a 
tqll-fiee  number.)  , 

Frank  E.  Irish,  Inc.  Profit  Sharing  Plan 
(the  Plan) 

[Prohibited  Transaction  Exemption  88-62; 
Located  in  Indianapolis,  IN;  Exemption 
Application  No.  D-7151] 

Exemption 

The  restrictions  of  section  40d(a). 
406(b)(1)  and  (b)(2)  of  the  Act  and  the 
sancGons  restilting  frtim  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)  (A)  throuj^  (E)  of  the 
Code,  shall  not  apply  to  the  proposed 
cash  sale,  for  $141,000,  of  an  undivided 
one-half  interest  (tiie  Interest)  in  certain 
improved  real  property  by  the 
individually-directed  account  (the 
Account)  in  the  Plan  of  Mr.  John  T.  Irish 
(Mr.  Irish)  to  Mr.  Irish,  a  party  in  interest 
with  respect  to  the  IHan,  provided  the 
amount  paid  for  the  Interest  is  not  less 
than  fair  market  value  at  the  time  the 
transaction  is  consummated. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on  April 
22, 1988  at  53  FR  13350. 

For  Further  Infonnation  Contact-  Ms. 
Jan  D.  Broady  of  the  Department 
telephone  (202)  523-8881.  (This  is  not  a 
toll-fiee  number.) 


Medical  Center  of  Delaware,  Inc 
Retirement  Man  (the  Plan)  Located  in 
Wilmington,  DE 

(Prohibited  Transaction  Exemption  8B-S3; 
Exemption  Application  No.  D-7244] 

Exemption 

The  restrictions  of  section  406(a). 
406(b)(1)  and  406(b)(2)  of  the  Act  and 
the  sanctions  resulting  bom  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code,  shall  not  apply, 
effective  May  22, 1985,  to  the  past  sale 
and  purchase  of  publicly-traded 
securities,  on  May  22, 1985.  between  the 
Plan  and  the  endowment  fund  of  the 
Medical  Center  of  Delaware.  Ina. 
provided  that  the  Plan  received  not  less 
than  the  fair  market  value  of  the 
securities  it  sold  and  paid  not  more  than 
the  fair  market  value  for  the  securities  it 
purchased. 

For  a  more  complete  statement  of  the 
fects  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
March  18, 1988  at  53  FR  9009. 

For  Further  Information  Contact: 
David  Lurie  of  the  Department 
telephone  (202)  523-8671.  (Hiis  is  not  a 
toll-free  number.) 

Modem  Dis|day  Service.  Inc.  Employees 
Profit  Sharing  Plan  (the  Plan)  Located  in 
Salt  Lake  Qty,  Utah 

[Prohibited  Transaction  Exemption  88-64: 
Exemption  Application  No.  D-7248] 

Exemption 

The  restrictions  of  section  406(a)  and 
406  (b)(1)  and  (b)(2}  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)(A)  through  (E)  of  tiie 
Code,  shall  not  apply  to:  (1)  the  sale  by 
the  Plan  of  a  parcel  of  improved  real 
property  located  in  Salt  I^e  City,  Utah 
for  the  greater  of  $340,000  or  the  fair 
market  value  on  the  date  of  the  sale  to  . 
THA  Investments  (THA),  a  limited 
partnership  in  which  the  trustee  of  the 
Plan  owns  limited  and  general 
partnership  interests;  and  (2)  the 
assignment  of  a  third  party  lease  by  the 
Plan  to  THA. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on  April 
6, 1988  at  53  FR  11355. 
■  For  Further  Infonnation  Contact 
Angelena  C.  Le  Blanc  of  the  Department 
telephone  (202)  523-8883.  (This  is  not  a 
toll-free  number.) 
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General  faifonnation 

The  attention  of  interested  persona  '» 
directed  to  the  following 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve  a 
Hduciary  or  other  party  in  interest  or 
disqualified  person  <'roni  certain  other 
provisions  of  the  Act  and/or  Ae  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  secticm  404 
of  die  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  feshion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  moat 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  Hiese  exemptions  are 
supplemental  to  and  not  in  derogation 
of,  any  other  provisions  i^  the  Act  and/ 
or  the  Code,  including  statutory  or 
administrative  exempticms  and 
transitional  rules.  ForthemKHe,  the  fact 
that  a  b^uasaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction. 

(3)  The  availability  of  these 
exemptions  is  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  accurately  describes  afl 
material  terms  of  the  transaction  which 
is  the  subject  of  the  exemption. 

Signed  at  Wa^ington.  DC.  this  7th  day  of 
)iiiie.l9e& 

Ra<Mrt|.Doyl«. 

Acting  Director  of  Reguhthns  and 
Interpretations,  Pension  and  Welfim  Benefits 
Administration,  U.S.  Department  of  Labor. 
[FR  Doc  88-13146  Filed  S-B-88;  MS  am] 
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UBRARY  OF  CONGRESS 

Copyright  Office 

Mandatory  Deposit;  New  Procedure 
for  RequMting  Proinpt  Exercise  of 
MgM  To  Demand  Under  the  Motion 
Picture  Agreement 


ir:  Library  of  Congress,  Copyright 
Office. 

ACTION:  Notice  cf  change  in  procedure. 


SUMMARY:  This  notice  informs  the  pabhc 
of  a  change  in  procedure  regardii^  the 

processing  of  requests  for  prompt 
exercise  of  the  Librarian's  contractual 
right  to  demand  return  of  motion 
pictures  pursuant  to  para^aph  5(a)  of 
the  Motion  Picture  Agreement.  Under 
paragraph  5(a).  when  a  depositor 
submits  a  written  request  asking  the 
Library  promptiy  to  exercise  its  rig^  to 
demand,  the  Library  has  90  days  to 
respond.  Under  die  new  procedures, 
written  requests  ander  paragraph  5(a) 
must  be  addressed  directly  to  the 
Deposits  and  Acquisitions  Division  of 
the  Copyright  Office. 

EFFEcnvE  date:  June  10.  igaa 

FOR  FURTHER  IMFORMATION  CONTACT: 

Dorodiy  Schrader.  General  Counsel 
Copyright  Office,  Library  of  Congress, 
Washmgton,  DC  20&59.  Telephone:  (202) 
287-83«). 

SUPPlfMENTARV  INFORMATION:  Under 
the  Copyri^t  Act  of  1978.  Tide  17  U.S.C. 
407,  the  owner  of  copyright,  or  of  the 
exclusive  right  of  publication,  in  a  work 
published  with  notice  of  coi^rright  in  the 
United  States  is  required  to  deposit  two 
copies  of  the  work  in  the  Copyright 
Office  for  the  use  or  disposition  of  the 
Library  of  Congress.  Section  408  also 
requires  deposit  of  two  copies  of 
published  works  in  connection  with 
applications  for  copyright  registration.. 
By  establishing  deposit  requirements. 
Congress  intended  to  provide  a  useful 
legal  record  of  the  copyrighted  work  that 
meets  both  the  practical  needs  of 
depositors  and  the  acquisitioos  needs 
and  wants  of  the  Library.  In  keeping 
with  these  policies,  the  statute  ~ 
authorizes  the  Copyright  Office  of  issue 
regulations  Uberalizing  the  deposit 
requirements.  With  respect  to  motion 
pictures,  the  re;gulations  permit  the 
deposit  of  only  one  copy. 

bi  addition  to  reducing  the  number  of 
copies  to  be  deposited,  ttie  Library  and 
the  Copyright  Office  in  cooperation  with 
motion  picture  industry  representatives 
developed  a  contract  icnown  as  the 
Motion  Picture  Agreement  to  allow 
permanent  deposit  of  motion  pictures  on 
a  delayed  basis  when  the  commercial 
marketing  of  prints  has  somewhat 
abated.  The  Agreement,  available  since 
1948  except  for  a  short  period  during 
initial  implementation  of  the  1978 
Copyright  Act.  provides  that  a  motion 
picture  may  be  returned  to  the  depositor 
in  exchange  for  a  contractual  promise  to 
deposit,  upon  demand,  a  (M»st  edition 
GOpy  of  archival  quality. 

Tne. Agreement  places  time 
restrictions  npoo  the  Library's  discretion-. 
to  issue  a  demand  for  an  arduval  copy. 


Under  paragraph  S  of  the  Agnement, 
discretion  to  issue  a  demaad  is  limited 
to  one  of  two  dtcamstances.  Under 
paragFsph  5(a),  wken  a  depositor,  within 
two  years  from  deposit,  si^mrits  a 
ipitten  request  asking  the  Library 
promptly  to  exercise  its  right  to  issue  a 
demand,  die  Library  has  90  days  to 
decide  whether  to  issue  a  demand.  If  no 
paragraph  5(a)  request  is  made  by  the 
depositor,  paragraph  5(b)  authorizes  a 
two-year  period  from  the  date  of  the 
deposit  for  the  Library  to  decide 
whether  to  issue  a  demand. 

In  order  to  invoke  the  procedura 
requiring  prompt  exercise  of  the 
Library's  right  to  demand,  many 
depositors  have  included  the  request 
with  the  deposit  materials  sdmitted  to 
the  Examining  i3ivisian  of  the  Copyright 
Office  in  connection  with  registration  of 
the  daim  to  copyri{^t  Since  the 
decision  to  issue  a  demand  is  made  by  ' 
another  operating  division — dw 
Deposits  and  Acquisitions  Divisions  of 
the  Copyright  Office — the  faihire  to 
provide  diis  Division  with  direct  notice 
has  created  problems  in  meeting  the  90- 
day  deadline. 

In  order  successfully  to  carry  out  the 
responsibilities  of  paragraph  5(a)  of  the 
Motion -Picture  Agreement,  it  is 
necessaty  that  the  Dqiosit  and 
Acquisitions  Division  receive  direcdy 
the  request  for  prompt  exercise  of 
demand.  Therefore,  the  Library  is 
announcing  new  procedures. 

Beginning  immediately,  all  written 
requests  under  paragraph  5(a)  of  the 
Motion  Picture  Agreement  must  be  sent 
directly  to  the  Deposits  and  Acquisitions 
Division,  Attention:  Motion  Picture 
A(hninistrative  Assistant.  Copyright 
Office.  library  of  Congress,  Washington, 
DC  20559.  Hie  content  of  die  request 
shall  include  the  title  of  the  woik(s) 
covered  by  the  request,  printed 
descriptive  material  about  each  work, 
and  a  reference  to  paragraph  S(a)  of  the 
Motion  Picture  A^eemenL  If  the  request 
is  submitted  simidtaneoasly  with  motion 
picture  registration  materials,  a  carbon 
copy  of  the  request  must  be  included 
with  the  required  re^tration  materials. 

Dated:  May  9. 1988. 
Ralph  Oman, 
Register  of  Ct^ryrights. 

Approved  by. 
Jomeii  H.  BOHiigtoii, 
7!fte  Librarian  of  Congress. 
[FR  Doc  86-13031  Fifed  e-ft-eS;  8:45  am] 
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NATIONAL  AERONAtmCS  AND 
SPACE  ADMINISTRATION 

I8«-591 

NASA  Advisory  Council  (NAG), 
Aeronautics  Advisory  Committee 
(AAC);  Meeting 

aqency:  National  Aeronautics  and. 
Space  Administration. 

ACTION:  Notice  of  meeting. 

summary:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 
L.  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council,  Aeronautics 
Advisory  Committee,  Ad  Hoc  Review 
Team  on  Aeronautics  Technology 
Competitiveness. 

DATE  AND  TIME:  June  28, 1988, 8:30  a.m. 
to  4:0  p.m. 

ADDRESS:  National  Aeronautics  and 
Space  Administration,  Room  625, 
Federal  Office  Building  lOB, 
Washington,  DC  20546. 

FURTHER  INFORMATION  CONTACT:  Mr. 

John  S.  Burks,  Office  of  Aeronautics  and 
Space  Technology,  National 
Aeronautics  and  Space  Administration. 
Washington,  DC  20546,  202/453-2807. 

SUPPLEMENTARY  INFORMATION:  The 

NAC  Aeronautics  Advisory  Committee 
(AAC)  was  established  to  provide 
overall  guidance  to  the  Office  of 
Aeronautics  and  Space  Technology 
(OAST)  oh  aeronautics  research  and 
technology  activities.  Special  ad  hoc 
review  teams  are  formed  to  address 
specific  topics.  The  Ad  Hoc  Review 
Team  on  Aeronautics  Technology 
Competitiveness,  chaired  by  Mr.  Louis  F. 
Harrington,  is  comprised  of  ten 
members.  The  meeting  will  be  open  to 
the  public  up  to  the  seating  capacity  of 
the  room  (approximately  25  persons 
including  the  team  members  and  other 
participants).  It  is  imperative  that  the 
meeting  be  held  on  this  date  to 
accommodate  the  scheduling  priorities 
of  the  key  participants. 
Type  of  Meeting:  Open. 

Agenda: 

/une  28. 1988. 

8:30  a.m. — Review  of  Action  Groups 
Assessments.  . 

10:30  a.m. — Prepare  Final  Report 
Outline  and  Conclusions. 

4  p.m. — Summary  and  Task 
Assignments 


4:30  p.m. — ^Adjourn, 
lune  6. 198a 
Ann  Bradley. 

Advisory  Committee  Management  Officer, 

National  Aeronautics  and  Space 

Administration. 

[FR  Doc.  8&-13032  Filed  &-9-88:  8:45  am] 
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[NoUct  (88-^)1 

NASA  Advisory  Council  (NAC),  Space 
Station  Science  and  Applications 
Advisory  Subcommittee  (SSSAAS); 
Meeting 

agency:  National  Aeronautics  and 
Space  Administration. 
action:  Notice  of  meeting. 

summary:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 
L.  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council,  Space  Station 
Science  and  Applications  Advisory 
Subcommittee. 

DATE  AND  TIME:  June  20, 1968,  8:30  a.m. 
to  5:30  p.m.,  June  21, 1988.  8:30  a.m.  to  11 
p  jn.,  June  22, 1968, 8:30  a.m.  to  11  p.m., 
June  23, 1988,  8:30  a.m.  to  11  p.m.,  and 
June  24, 1988,  8:30  a.m.  to  1  p.m. 
ADDRESS:  Hyannis  Regency  Inn,  Route 
132,  Hyannis,  MA  02601. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  A.  V.  Diaz,  Code  E.  National 
Aeronautics  and  Space  Administration, 
Washington,  DC  20546  (202/453-1430). 
SUPPLEMENTARY  INFORMATION:  The 
Space  Station  Science  and  Applications 
Advisory  Subcommittee  reports  to  the 
Space  and  Earth  Science  Advisory 
Committee  (SESAC).  Space  Applications 
Advisory  Committee  (SAAC)  and  Life 
Sciences  Advisory  Committee  (LSAC) 
and  consults  with  and  advises  the 
NASA  Office  of  Space  Science  and 
Applications  (OSSA)  on  the  new 
capabilities  to  be  made  available  by  the 
Space  Station  program  and  how  these 
may  be  most  e^ectively  utilized.  It  also 
advises  the  NASA  Office  of  Space 
Station  (OSS)  on  how  the  Space  Station 
program  may  most  effectively  support 
potential  science  and  applications  users. 
The  Subcommittee  will  meet  to  discuss 
the  OSSA  strategic  planning.  Space 
Station  Utilization  planning  and  the 
Subcommittee's  future  activities.  The 
group  is  chaired  by  Dr.  Franklin  Lemkey 
and  is  composed  of  15  members.  The 
meeting  will  be  open  to  the  public  up  to 
the  seating  capacity  of  the  room 
(approxiniately  40  people  including 
members  of  the  Subcommittee).  It  is 
imperative  that  the  meeting  be  held  on 
these  dates  to  accommodate  the 


scheduling  priorities  of  theJkey 
participants. 
Type  of  Meeting:  Open. 

Agenda 

Monday,  June  20. 

8:30  a.m. — Orientation  to  Committee. 
Procedures  and  Responsibility. 

9  a.m. — Office  of  Space  Science  and 
Applications  (OSSA)  Strategic  Plan. 

9:30  a.m.— Space  Station  Program 
Status. 

10:30  a.m.— OSSA  Integrated 
Requirements/Reference  Payloads  for 
Phase  I  Station. 

11  a.m. — Information  System/ 
Telescience  Testbedding. 

11:30  a.m.— Utilization  Studies. 

12  Noon— NASA  Office  of 
Commercial  Programs. 

12:30  p.m.— NASA  Office  of 
Aeronautics  and  Space  Technology. 

2  p.m. — Space  Science  and  Science  in 
Space  Tutorials. 

5:30  p.m. — Adjourn. 

Tuesday,  June  21. 

8:30  a.m.— SSSAAS  Meeting 
Objectives/Guidelines  and  International 
Forum  for  the  Scientific  Uses  of  the 
Space  Station  (IFSUSS). 

9.30  a.m. — Memoranda  of 
Understanding. 

10  a.m. — Status  of  Space  Station 
Science  Operations  Management 
Concept  Study  (SSSOMC). 

11  a.m. — Space  Station  Utilization 
Plan. 

12  Noon— Results  of  OSSA  Testbed 
Program. 

7:30  p.m.— Primary  Splinter  Groups 
Discuss  Pressurized  Volume  and 
Attached  Payloads. 

11  p.m. — Adjourn. 

Wednesday,  June  22. 

8:30  a.m. — ^Information  Systems  Issues 
and  Concerns. 

10:15  a.m. — Operations  and 
Management  Issues  and  Concerns. 

7:30  p.m. — Discipline  Splinter  Groups 
to  discuss  Operations  and  Management 
Issues  and  Concerns. 

11  p.m. — Adjourn. 

Thursday,  June  23. 

8:30  a.m.— Current  Space  Station 
configuration  and  Its  Evolution  from  the 
Critical  Evaluation  Task  Force  (CETF), 
Evolution  of  Assembly  Sequence, 
Payload  Accommodations.  Trial 
Paylpad  Manifest. 

11:15  a.m. — International 
Accommodations. 

7:30  p.m.— Discipline  Splinter  Groups 
incorporate  space  station 
accommodation  information  and 
consolidate  splinter  group  findings  and 
recommendations. 

11  p.m. — Adjourn. 

Friday,  June  24. 


Fodenl  Reeisiler  /  Vnl.  ^A.  Nn   119  /  nwilati    luna  in   loaa  /  MaRm. 
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8:30  a.iiL — Subgroup  Reports. 
10:45  a.m. — Conclusions  aod 
Recommendations  to  OSSA/SESAC 
1  p.m. — Adjourn. 

Ann  Bradlay,  I 

Advisory  Committee  Mattagement  Officer, 
National  Aeronautics  and  Space 
Administradoa. 

[FR  Doc  88-13033  Filed  ft-«-88;  «45  an] 
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[Nolic«(W-««)]  I 

NASA  Wage  Convntttee;  Renewal 

AOCNCV:  Natiooal  Aeronautics  and ; 
Space  Administration.  | 

ACTION:  Notice  of  renewal. 


:  Pursuant  to  section  9(aK2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463),  and  after  consultation 
with  the  Committee  Management    t 
Secretariat  General  Services 
Administration,  NASA  has  determined 
that  the  Renewal  of  the  NASA  Wage 
Committee  is  in  the  public  interest  in 
connection  with  the  perfermance  of 
duties  imposed  upon  NASA  by  law. 

KM  niimiDI  MHMWATION  CONTACR 
Deborah  C  Green,  National  Aeronautics 
and  Space  AdministratioB.  Code  NPM, 
Washington,  DC  20546  (202/453-2822). 
suPKSiBrr  AKV  mnmmAmm.  The 
function  of  this  Committee  is  to  provide 
recommendations  to  NASA  relating  to  a 
survey  of  wages  and  the  establishment 
of  wage  schedules  for  trades  and  labor 
employees  in  the  Cleveland,  Ohio,  Wage 
area.  NASA  has  been  designated  as  the 
"lead  agency"  for  the  area  under 
Federal  Personnel  Manual  Supplement 
532-1.  j 

]une  a.  1988. 

Ann  Bradley,  | 

Advisory  Coaunittee  Management  Officer. 
National  Aeronmitics  and  Space 
Administration.  I 

[FR  Ooc  88-13034  Filed  8-e-«8: 8:45  am] 
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NATIOHAL  SCIENCE  FOUNDATION 

Research  Experiehcee  for  I 

Undergraduates  Program;  AvalMimy 

of  Grants 

1 

L  Program  DescriptioQ 

A.  Purpose  and  Scope 

One  of  the  National  Science 
Foundation's  principal  goals  is  to  assure 
an  adequate  supply  of  high  quality 
mathematicians,  scientists  and 
engineers  for  the  future.  This  requires 
continuing  efforts  to  attract  talented 
students  into  research  careers  in  these 


Helds,  and  to  help  ensure  that  they 
receive  the  best  education  possibie.  The 
undergraduate  years  are  critical  in  the 
educational  sequence,  as  career-choice 
points  and  as  the  first  real  opportunities 
for  in-depth  study. 

There  is  wide-spread  agreement  *  that 
active  i^esearch  experience  is  ooe  of  the 
most  effective  techniques  for  training 
undergraduates  for  careers  in 
mathematics,  science  and  engineering, 
and  that  too  few  such  experiences  are 
now  available.  NSF  has  established  the 
Research  Experiences  for 
Undergraduates  Program  (REU)  to  help 
meet  ti^s  need. 

REU  plans  to  provide  opportunities 
annually  to  several  thousand 
undergraduate  students  to  participate  in 
active  madiematics,  science  and 
engineerii^  research  experiences.  REU 
projects  will  involve  stsdents  in 
meaningful  ways  in  either  ongoing 
research  programs  or  researdi  projects 
specially  designed  for  this  purpose. 

NSF  is  particularly  interested  in 
increasing  the  participation  in  research 
of  women,  minority  *  and  disabled 
students.  Projects  involving  stndents 
who  are  members  of  these  groups  are 
particuiariy  solicited. 

Although  the  categories  of  awards 
that  are  described  in  this  announcement 
are  expected  to  include  the  majority  of 
projects  supported  through  the  REU 
program,  additional  mechanisms  for 
providing  undergraduate  research 
esqwriences  will  be  considered  by  the 
NSF. 

Proposals  are  invited  for  support  oi 
projects  that  tyirically  will  fit  into  two 
major  categories:  (1)  REU  Sites  and  (2) 
REU  Supplexaenis. 

*  Sites  grants  will  be  based  on 
independent  proposals  to  inidate  and 
conduct  undergraduate  research 
participadon  projects  fdr  a  number  of 
students  appropriate  to  the  discipline 
and  the  setting.  Most  REU  ^tes  projects 
are  expected  to  be  within  the  scope  of  • 
single  discipline  and/or  single  academic 
department.  Interdisciplinary  proposals 
are  also  acceptable,  but  n^tdtiple 
discipline  or  multiple  department 
'  proposals  without  a  common  project 
focus  or  orientation  are  discouraged. 


•  Undergraduate  Science,  Mathematics  and 
Engineering  Education,  Report  of  (he  NatJonal 
Scienca  Board  Tuk  CananitiM  an  Undeipadaate 
Scieaca  and  BngiDeOTing  EdiKaboa.  Natioaal 
Science  Foundation.  March  1906;  National  Priorities 
for  Undergraduate  Science  and  Engineering 
Education.  Netional  Higher  Bdueaboa  Aaaodatiena 
Task  Force.  Ameiican  Coaacil  oa  fidaeaSoo.  198B. 

*  For  the  rurrnnn  nf  Ihia  ■■nniiiMiiiaiial, 
minoritiaa  are  dafinad  aa  laeiabera  of  tboaa  racial 
and  ethnic  groopt  imdetiepieaented  in  tdence  and 
engtBeering:  AnHtican  Indian.  Biacka,  raepanka. 
Native  Alaakaa  or  NaOva  Padiic  lalaadet. 


*  Supplementa  to  ongoing  NSF 
research  grants  to  provide  research 
experiences  for  a  small  number  of 
undergraduate  students  are  also 
encouraged. 

Projects  may  be  carried  out  during  the 
simuner  months,  during  tibe  academic 
year,  w  both.  The  Foundation  wdll 
consider  requests  for  support  of  one, 
two  or  three  years  duration.  Proposals 
will  not  be  accepted  for  the  REU 
program. 

B.  Eligibility  Criteria  aad  Limitations 

1.  Eligible  Institutions 

All  U.S.  institutioos  conducting 
research  in  the  disciplines  normally 
supported  by  NSF  are  eligible  to  apply. 
Tbm,  proposals  will  be  accepted  from 
colleges  ajid  universities,  from  such 
nonacademic  research  institutions  as 
government  or  industrial  laboratories,  or 
from  combinations  thereof.  There  is  no 
restriction  on  the  number  of  proposals 
that  may  be  submitted  per  institution. 

2.  Eligible  Fields 

The  Foundation  considers  proposals 
for  REU  support  in  most  of  Uiie  fields  of 
science  and  engineering.  NSF  normally 
will  not  support  biomecUcal  research 
with  disease-related  goals,  including 
work  on  the  etiology,  diagnosis,  or 
treatment  of  physical  or  mental  disease, 
abnormality,  or  malfiraction  in  human 
beings  or  animals.  Animal  models  of 
such  conditions,  or  the  development  or 
testing  of  drugs  or  other  procedures  for 
their  treatment  also  geaeraJly  are  not 
eligible  for  support.  NSF  does  not 
normally  support  technical  assistance, 
pilot  plant  efforts,  research  requiring 
security  classification,  the  development 
of  products  for  commercial  marketing,  or 
market  research  for  a  particular  product 
or  invention. 

3.  Eligible  Individuals 

Principal  Investigator.  A  single 
irnfividual  should  be  designated  as 
Mncipal  Investigator.  This  individual 
will  be  responsible  for  overseeing  all 
aspects  of  the  award.  However,  it  is 
expected  that  additional  investigators 
will  be  involved  in  many  of  these 
projects,  particuiariy  in  projects 
involving  development  and  operatiim  of 
REU  Sites. 

Student  Participants.  Undergraduate 
student  participants  must  be  citizens  or 
permanent  residents  of  the  United 
States  and  its  possessions.  An 
undergraduate  student  is  a  student  vrho 
is  enrolled  in  a  degree  program  (part- 
time  or  ftill-time)  leading  to  a  bachelor's 
degree.  High  school  graduates  wh</have 
not  yet  enrolled  and  students  who  hsve 
received  their  bachelor's  de^^e  and  are  . 


no  longer  enrolled  as  undergraduates 
are  not  eligible. 

4.  Eligible  Activities  and  Costs 

REU  award  costs,  expected  to  average 
$4,000  per  student  for  Sites  and 
somewhat  less  for  Supplements,  may 
include  stipends  for  students,  salaries  of 
involved  faculty,  relevant  student 
housinjg  costs,  indirect  costs,  and  a 
modest  allowance  for  suppUes.  Student 
stipends  for  full  time  summer  activity 
should  be  at  least  $2,000.  for  either  type 
of  award,  with  pro  rata  equivalent 
stipends  for  part-time  academic  year 
participation. 

C.  Deadlines- 

Proposals  for  the  supiport  of  REU  Sites 
are  due  no  later  than  October  10 
annually.  Award  notification  will  be 
made  to  the  extent  possible  by  late 
January. 

Proposals  for  REU  Supplements  will 
be  accepted  at  any  time,  and  require  2-3 
month's  processing  time.  Supplement . 
requests  should  be  submitted  as  early  in 
the  fiscal  year  as  possiUe. 

11.  PiaparatioB  and  Submisrioa  of 
Proposals 

A  REU  Sites 

"  Funds  for  the  estabtishnient  of  REU 
Sites  may  be  Requested  from  any  of 
NSFs  research  directorates:  Kological. 
Behavioral  and  Social  Sciences; 
Computer  and  Information  Science  and 
Engineering:  Engineering;  Geosciences; 
and  Mathematical  and  Physical 
Sciences. 

Proposals  should  be  prepared 
following  the  guidelines  contained  in  the . 
NSF  document  "Grants  for  Research  and 
Education  in  Science  and  Engineering" 
(NSF  83-57.  rev.  11/87)  and  the 
following  instructions.  Fifteen  copies  pf 
the  proposal  should  be  subndtted.  Eadi 
copy  of  the  proposal  should  contain: 
— ^The  Cover  Sheet  (found  in  Appendix 
II  of  the  REU  program  announcement). 
Clearly  indicate  the  NSF  research 
directorate  and/or  division  to  which 
the  proposal  is  directed  on  the  top  left 
box  of  the  form.  A  list  of  these  can  be 
;     found  in  the  REU  Program 

Announcement 
—The  Budget  form  1030  (found  in 
Appendix  III  of  the  REU  Program 
Announcement). 
— ^The  Project  Summary  Form  (found  in 
Appendix  IV  of  the  REU  Pno^m 
Announcement). 
— ^The  Current  and  Pending  Support 
Form  (found  in  Appendix  V  of  the 
REU  Pn^ram  Annoimcement. 
— Statement  of  prior  sitppori.  tf  either 
the  Principal  Investigates  or  the  Co- 
principal  Investigator  received  prior 
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support  frim  NSPs  REU  Program,  the 
proposal  must  include  a  section 
entitled  "Results  from  prior  NSF 
Support".  This  section  must  describe 
the  eariier  REU  project(s)  and 
outcome{8)  in  sufficient  detail  to 
permit  reviewers  to  reach  an  informed 
conclusion  regarding  the  value  of  the 
results  achieved.  The  following 
information  must  be  included  hi  this 
summary  statement 

.   •  The  NSF  award  number,  amount, 
and  period  of  support; 

•  Title  of  the  project; 

•  A  snmmary  of  the  results  of  the 
completed  work.  (To  facilitate  review, 
this  summary  must  not  exceed-for 
REU— three  double-spaced  pages);  and 

•  A  list  of  publications  and/or  fonnal 
presentations  acknowledging  tbe  NSF 
awar^  (copies  oS  such  papers  are  not  to 
be  submitted  with  the  proposal). 

Each  proposal  should  reflect  the 
unique  combination  of  the  proposing 
institution's  interests  and  capabilities. 
Cooperative  regional  airangements 
among  institations  will  be  considered  so 
that  a  project  might  increase  the  quality 
or  availability  of  undergraduate 
research  experiences. 

REU  Sites  projects  must  have  a  well 
defined  common  focus.  This  is  usually 
achieved  within  the  scope  of  a  single 
discipline  or  academic  department, 
although  an  interdisc^inary  proposal 
with  cohesively  integrated  projects  is 
acceptable.  In  general,  multiple- 
discipline  or  multiple-department 
proposals  are  not  encouraged. 

liie  proposal  should  discuss  the 
features  of  the  proposed  project  in 
sufficient  detail  that  It  can  be  evaluated 
in  accordance  with  the  goals  of  die  REU 
program  and  the  criteria  articulated  in 
section  in.  The  narrative  description  of 
the  program  should  not  exceed  15 
double-spaced  pages  in  length.  The 
narrative  should  faidude  a  description 
of: 

Nature  of  Student  Activities 

NSF  believes  undergraduate  researdi 
experiences  have  their  greatest  impact 
in  situations  that  lead  the  participants 
fium  a  relatively  dependent  status  to  an 
independent  one  as  great  as  their 
competence  warrants.  In  this  context 
proposals  must  present  plans  that  will 
ensure  the  regular  development  of 
student-faculty  interactioa  and  student- 
student  communication.  Proposals 
should  address  the  philosophy  of  the 
approach  to  undergraduate  resrarch 
training  bdng  taken,  and  should  provide 
detailed  descriptions  of  exanqiles  of 
projects  in  which  students  wiU  become 
involved. 


The  Research  Bnnronmait 

The  facilities  and  equipment  available 
to  support  tlwse  undergraduate  research 
experiences  diould  be  summarized.  A 
tabular  summary  or  similar  indication  of 
graduates  continuing  their  education  at 
the  graduate  level  may  be  incorporated 
here. 

Student  Participants 

Student  recruitment  and  selection 
processes  and  criteria  should  be  clearly 
described.  A  major  goal  of  the  program 
is  to  involve  stadsuts  to  resesrch  who 
might  not  otherwise  have  the 
opportnidty.  particuiariy  these  fix>m 
institutions  where  research  programs 
are  limited.  This  especially  includes 
women,  minority,  aiid  disabled  students. 
For  this  reason,  projects  whose  student 
participants  include  sipiificant  fractions 
outside  the  host  institution,  and  that 
present  convincing  plans  for  involving 
underrepresented  student  groups  will 
receive  special  consideration  in  the 
award  selection  process. 

The  number  of  students  per  project 
should  be  appropriate  to  ftie 
institutional  setting  and  to  the  manner  in 
which  research  is  conducted  in  the 
disc^line.  However,  developing 
collegial  relationships  and  interactions 
is  an  important  part  of  die  project 
opportunity.  Therefore  the  Foundation 
expects  that  the  norm  for  REU€ites  will 
be  about  8  students,  and  proposals 
involving  fewer  than  4-6  stndents  are 
discouraged. 

The  following  items  should  also  be 
included  in  the  proposal  (these  items  do 
not  coimt  as  part  of  the  IS  page 
narrative  limit): 

Budget 

The  proposal  should  include  a 
detailed  project  budget  and  budget 
justification,  as  described  in  N^  83-57, 
rev.  11/87.  Use  die  NSF  Form  1030  in 
Appendix  111  of  the  REU  Program 
Announcement  As  a  guide  to  budget 
development  student  stipends  for 
summer  projects  are  expected  to  be  at 
least  $2,000  with  academic  year  stipends 
comparable  on  a  pro  rata  basis.  All 
student  costs  should  be  entered  at  line 
F.  of  Form  1030.  Total  costs  are  expected 
to  average  arotmd  $4,000  per  student 
The  amount  of  total  indirect  costs 
allowed  for  REU  (enter  at  Une  I  of  form 
1030)  is  limited  to  25%  of  student 
stipends.  Institutional  commitment  to 
the  project  should  be  clearly  described 
and  may  include  such  items  as  faculty 
salaries,  student  housing,  travel,  tuition, 
reduced  indirect  costs  or  lab  use. 

An  REU  Site  involving  8  students 
(where  ti'avel  is  anticipated)  mi^t  have 
the  following  budget  (Ustribution: 
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student  stipends — $16,000;  student 
travel — $2,400;  student  subsistence — 
$5,600;  materials  and  supplies — $80Gc 
indirect  costs  (at  25%  of  student 
stipends)— $4,000;  for  a  total  of  $28,800. 
This  distributioD  is  meant  as  an  example 
only.  Budgeted  amounts  may  be  more  or 
less  than  shown.  Institutions  may 
choose  to  absorb  some  of  these 
expenses  as  their  commitment  to  the 
REU  Site.  Various  NSF  Directorates  may 
permit  a  modest  allowance  for  other 
expenses  (such  as  faculty  support)  or 
even  exclude  some  of  those  listed  in  the 
example.  It  is  advisable  to  check  with 
the  appropriate  Directorate/Division 
when  questions  of  budget  are  concerned 
(see  Program  Announcement). 

Biographical  Sketches  and  Individual  • 
Support 

A  biographical  sketch  (not  to  exceed  1 
page)  for  each  of  the  key  personnel  and 
list  of  recent  publications  (last  five 
years),  involving  and  identifying 
undergraduate  authors,  should  be 
included.  An  asterisk  should  be  used  to 
identify  undergraduate  students  who 
served  as  co-authors.  A  table  must  be 
presided  which  summarizes  each 
individual's  ciurent  and  pending 
research  support  from  all  sources. 

NoIk  TIm  Prineipat  Investigator  must  have 
submitted  NSF  form  98A  (Final  Project 
Report)  for  all  completed  NSF  funded 
projects.  1 

Proposals  must  be  received  in  the 
Foundation  by  5:00  p.m.  on  October  10 
annually  to  insure  inclusion  in  the 
competitive  review  process  established 
for  this  program. 

Materials  required: 

15  legible  copies  of  the  complete 
proposal: 

One  copy  of  NSF  form  1225  (found  in 
Appendix  I  of  the  REU  Program 
Announcement)  attached  to  the 
signature  copy  of  the  proposal  only; 

Three  sets  of  extra  forms,  each 
stapled  into  a  unit  and  containing 
One  copy  of  the  Cover  Sheet 
One  copy  of  the  Budget,  and 
One  copy  of  the  Project  Summary  Form. 

These  materials  should  be  submitted 
to: 

Data  Support  Services  Section,  REU, 
National  Science  Foundation.  Room  223, 
1800  G  Street  NW..  Washington.  DC 
20550. 

B.  REU  Supplements  [ 

Funding  may  be  requested  from  any  of 
NSF's  directorates  to  supplement  an 
ongoing  NSF  research  grant  or  contract 
As  with  other  supplement  requests, 
these  should  be  sent  directly  to  the  NSF 
Program  Officer  who  was  designated  as 


the  cognizant  program  official  when  the 
research  award  was  made. 

Requests  for  supplemental  funding 
should  be  in  the  form  of  a  letter,  signed 
by  both  the  principal  investigator  and 
the  appropriate  institutional  official. 
This  letter  should  state  clearly  that  this 
is  a  REU  Supplement  request,  and 
should  articulate  in  some  detail  the  form 
and  nature  of  the  prospective 
8tudent(«)'8  involvement  in  the  research 
projecKs).  If  the  student(s)  has  not  been 
preselected,  a  brief  desoiption  of  the 
selection  process  and  criteria  should  b^ 
included.  If  the  student(8)  has  been 
preselected,  the  grounds  for  selection 
and  a  brief  biographical  sketch  of  the 
student  should  be  included.  Normally 
funds  will  be  available  for  up  to  two 
students,  but  exceptions  will  be 
considered  for  training  additional 
minority,  physically  disabled  and 
women  students. 

The  request  letter  should  be 
accompanied  by  a  signed  budget  page 
including  information  about  the  funds 
requested  and  their  proposed  use.  Use 
NSF  Form  1030  for  this  purpose.  As  a 
guide  to  budget  development,  student 
stipends  for  summer  projects  are 
expected  to  be  at  least  $2,000  with 
academic  year  stipends  comparable  on 
a  pro  rata  basis.  All  student  costs 
should  be  entered  at  line  F.  of  Form 
1030.  Total  costs  are  expected  to 
average  about  $4,000  per  student.  The 
amount  of  total  indirect  costs  allowed 
for  REU  Supplements  (enter  at  line  I  of 
form  1030  is  limited  to  25%  of  the  student 
stipends.  Attach  the  letter  of  request 
and  form  1Q30  of  the  Cover  Sheet 
(Appendix  II  of  the  REU  Program 
Annoimcement)  and  a  Project  Summary 
Form  (Appendix  IV  of  the  REU  Program 
Announcement)  and  mail  to  the 
appropriate  NSF  Program  Director. 

m.  Proposal  Evahiation 

REV  Sites  proposals  will  be  evaluated 
by  external  merit  review,  involving 
scientists,  engineers  and 
ma  thematician^^  drawn  from  the 
academic  and  industrial  conununity. 

REU  Supplements  proposals  will  be 
evaluated  by  NSF  program  staff. 

The  same  general  evaluation  criteria 
will  be  applied  to  all  REU  proposals: 

•  The  appropriateness  and  value  of 
the  educational  experience  for  the 
student(s),  particularly  the 
appropriateness  of  the  research 
project{s)  for  undergraduate 
involvement  and  the  nature  of  student 
participation  in  the  these  activities. 

•  The  quality  of  the  supervt8or(s)  and 
attendant  facilities,  including  any 
specialized  equipment  and  its 
availability  to  student  participants,  and 


the  proposer's  experience  with 
undergraduate  research  activities. 

•  The  overall  merit  of  the  research 
activities. 

•  Additional  criteria  will  be  applied 
to  proposals  to  establish  REU  Sites: 

•  The  adequacy  of  procedures  for 
selecting  participants,  and  for  matching 
selected  participants  with  research 
supervisorr, 

•  The  quality  of  plans  for  student 
preparation  and  foUowthrough  designed 
to  promote  continuation  of  student 
interest  and  involvement  in  research: 

•  The  effectiveness  of  arrangements 
for  managing  the  project; 

•  The  record  of  the  institute  in 
motivating  students  to  pursue  careers  in 
mathematics,  science  or  engineering; 

•  The  degree  of  institutional 
commitment  to  the  project; 

•  The  plans  for  involving 
underrepresented  groups  in  resesrch. 

rv.  Program  Assessment 

The  National  Science  Foundation 
periodically  reviews  its  programs  to 
assess  whether  they  are  achieving  their 
goals.  Evaluation  of  the  REU  program 
necessarily  involves  assessing  the 
in^)act  of  the  researdi  experience  on  the 
undergraduate  participants.  The  Project 
Summary  Fonn  included  in  the  REU 
Program  Announcement  as  Appendix  IV 
requests  information  about  the  makeup 
of  the  anticipated  student  participants. 
Those  receiving  REU  awards  must  keep 
track  of  the  m^eup  ofthe  actual 
student  participants.  The  student  profile 
information  should  be  submitted  at  the 
time  of  the  Final  Project  Report 
However,  in  some  cases,  this 
information  may  be  requested  by  NSF 
prior  to  the  date  of  completion  of  the 
award. 

V.  NSF  Contacts 

The  REU  Program  Announcement  may 
be  obtained  by  contacting:  NSF  Forms 
and  Publications,  Room  232.  National 
Science  Foundation.  Washington.  DC 
20550,  (202)  357-7861. 

VL  Other  Programs 

NSF  Guide  to  Programs  (NSF  86-40) 
briefly  describes  all  Foimdation 
programs,  most  of  which  are  open  to  all 
institutions.  It  is  available  at  most 
institutions  or  may  be  obtained  at  no 
cost  by  contacting  the  Forms  and 
Publications  Unit  Room  232,  NSF, 
Washington,  DC  20550  (202/357-7861). 
Some  programs  of  special  interest  to 
undergraduate  faculty  are  described  • 
below. 

•  The  NSF  has  several  programs 
directed  toward  improving  preco//e^ 
science,  mathematics  and  technology 


education.  In  most  cases,  college  and 
university  faculty  write  proposals  and 
direct  the  projects  supported  by  these 
programs.  For  information  on 
Applications  ofAdvanasd  Technologies, 
Informal  Science  Education, 
Instructional  Materials  Development,  or 
Research  in.  Teaching  and  Learning, 
contact  the  Division  of  Materials 
Development  Research  and  Informal 
Science  Education.  Room  635.  NSF. 
Washington.  DC  20550  (202/357-7452). 
For  information  on  Science  and 
Mathematics  Education  Networks, 
Teacher  Preparation,  Teacher 
Enhancement,  or  Presidential  Awards 
for  Excellence  in  Science  and 
Mathematics  Teaching,  contact  the 
Division  of  Teacher  Preparation  and 
Enhancement  Room  635,  NSF. 
Washington.  DC  20550  (202/357-7073). 

•  Information  on  Gra(/uate  AeseoFcA 
Fellowships  and  Minority  Graduate 
Research  Fellowships  may  be  obtained 
by  contacting  the  National  Research 
Council,  2101  Constitution  Avenue, 
Washington,  DC  204m 

•  The  Undeigroduqte  Faculty 
Enhancement  Program  (UFE)  offers 
Grants  for  Undergraduate  Faculty 
Seminars  and  Conferences  to  provide 
opportunities  for  groups  of  faculty  to 
learn  about  new  techniques  and  new 
developments  in  their  fields.  Awards  are 
made  to  conduct  seminars,  short 
courses,  workshc^  or  similar  activities 
for  groups  of  faculty  members  fitMb 
outside  the  grantee  institution.  For 
further  hiformation  about  the 
Under^^duate  Faculty  &ihancement 
Program,  contact  the  Office  of 
Undergraduate  Science,  Engineering, 
and  Mathematics  Education.  Room  63a 
NSF,  Washington.  DC  20550  (202/357- 
7051). 

•  llirough  Research  Opportunity 
Awards  (ROA),  faculty  members  at 
institutions  with  limited  research 
opportunities  may  work  with 
investigators  who  already  bold  or  are 
applying  for  an  NSF  research  grant  The 
experience  gained  under  ROA  may  help 
the  faculty  member  from  the 
participating  institution  to  become  more 
competitive  in  submitting  an 
independent  research  proposal,  and  may 
provide  experience  that  will  be  reflected 
in  improved  teaching  at  the  home 
institution.  Full-time  faculty  members 
interested  in  ROA  collaborations  must 
make  their  own  arrangements  with  a 
host  investigetor  and  institution.  Formal 
application  to  NSF  is  made  by  the  host 
institution  as  part  of  an  initial  proposal 
to  NSF  or,  if  an  award  already  is  in 
progress,  as  a  stq)plementto  diet  award. 
For  further  information  about  Research 
Opportunity  Awards,  contact  the 


Research  Opportunities  Award  Program. 
Room  1225.  NSF.  Washington.  DC  20550 
(202/357-7456) 

•  The  Research  in  Undergraduate 
Institutions  (RUI)  activity  is  part  of  the 
Foundation's  effort  to  broaden  the  base 
for  science  and  engineering  research 
and  to  enhance  the  scientific  and 

-  technical  training  of  students.  The 
objectives  of  the  RIA  activity  are  to 
strengthen  the  researdt  environments  in 
academic  departments  that  are  oriented 
primarily  to  undergraduate  education  in 
science  and  engineoing,  and  to  promote 
the  coupling  of  research  and  education 
at  predominantly  under^graduate 
institutions.  RUI  provides  support  for 
research  and  research  equipment  for 
investigators  in  non-doctoral 
departments  in  predominandy 
undergraduate  institutions.  RUI 
proposals  are  evaluated  and  funded  on 
a  competitive  basis  by  NSFs  research 
programs.  For  further  information 
contact  the  Division  of  Research 
Initiation  and  Improvement  Room  1225. 
NSF.  Washington.  DC  20550  (202/357- 
7456). 

•  NSFi  Facilitation  Awards  for 
Handicapped  Scientists  and  Engineers 
(FAH)  activity  enhances  opportunities 
for  disabled  individuals  to  participate  in 
research.  Funds  are  provided  to 
purchase  special  equipment  modify 
equipment  or  provide  other  services 
required  specifically  for  the  woric 
undertaken  on  an  NSF-supported  project 
(see  NSF  84-62,  Rev  5-87).  Funds  from 
regular  program  budgets  are  provided 
for  handicapped  senior  personnel,  other 
professionals,  and  students,  as  a 
supplement  to  an  existing  award  or  as 
part  of  a  new  award.  General  Inquiries 
ntay  be  made  to  the  Coordinator, 
Facilitation  Awards  for  Handicapped 
Scientists  and  Enghieers,  Room  1225. 
NSF,  Washington.  DC  20550  (202/357- 
7456). 

•  The  Minority  Research  Initiation 
Program  (MRI)  supports  research  by 
minority  scientists  and  engineers  who 
hold  full-time  faculty  or  research-related 
positions,  who  (1)  are  members  of  ethnic 
minority  groups  that  are  significantly 
underrepresented  in  the  science  and 
engineering  career  pool;  (2)  have  not 
previously  received  Federal  research 
support  as  faculty  members;  and  (3) 
wish  to  initiate  research  efforts  on  their 
campuses,  thereby  increasing  their 
ability  to  compete  successfully  for  other 
research  support.  Information  about 
programs  for  minority  scientists  and 
engineers  may  be  obtained  from  die  MRI 
Program  Director.  Room  1225,  NSF, 
Washington.  DC  20650  (202/357-7350). 

•  The  Visiting  Professorships  for 
Women  Program  (VPW)  enables 


experienced  women  scientists  and 
engineers  to  undertake  advanced 
research  at  a  host  institution — a 
university  or  4-year  college  which  has 
the  necessary  facilities.  In  addition  to 
her  research  responsibilities,  the  visiting 
professor  undertakes  lecturing, 
counseling  and  other  activities  to 
increase  Ae  visibility  of  women 
scientists  in  the  academic  environment 
of  the  host  institution,  and  to  provide 
encouragement  for  other  women  to 
pursue  science,  mathematics  or 
engineering  careers.  Additional 
information  may  be  obtained  by 
contacting  the  VPW  Program  Director. 
Room  1225.  NSF.  Washington.  DC  20560 
(202/357-7734). 

•  liie  Research  Opportunities  for 
Women  Scientists  and  Engineers 
Program  (ROW)  is  designed  to  provide 
opportunities  for  independent  researdi 
for  women  who  previously  have  not 
been  prindpal  investigators,  or  who  an 
reentering  the  researdb  conununity. 
Additional  information  may  be  obtained 
by  contactfaig  the  ROW  Coordinator. 
NSF.  Washington.  DC  206S0  (202/357- 
7734). 

•  The  Undergraduate  Curriculum 
Development  Program  includes  two 
oompcments:  Engineering  Curriculum 
Develcqiment  and  Calculus  Curriculum 
Development 

—The  Undergraduate  Curriculum 
Development  in  Engineering  Program 
is  designed  to  revise  and  improve 
under^eduate  engineering  education. 
There  is  a  pressing  need  to  revise  the 
curricula  of  undergraduate 
engineering  education  with  a  view 
toward  more  emphasis  on  the 
laboratory  experience  and  on 
technology-driven  fields  such  as 
design,  manufacturing,  and  computer- 
integrated  engineering.  There  is  also  a 
need  to  explore  the  use  of  new 
technologies  to  improve  the  quality 
and  productivity j>f  the  undergraduate 
engineering  education  system. 
Additional  information  about  this 
program  may  be  obtained  from  the 
Undergraduate  Curriculum 
Development  in  Engineering  Program, 
Office  of  Undergraduate  Science, 
Engineering,  and  Mathematics 
Education.  Room  630,  NSF, 
Washington,  E>C  20550  (202/357-7051). 

— ^The  The  Undergraduate  Curriculum 
Development  in  Mathematics 
Program  supports  proposals  that  will 
have  significant  impact  on  the  nature 
of  calculus  instruction  in  this  Nation 
through  the  development  of  model 
curricula  and  prototypical 
instructional  materials.  For  additional 
information  contact  the  Office  of. 
Undergraduate  Sdence,  Engineering 
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and  Mathematics  Edncation,  Room 
639.  NSF.  Washington,  DC  20550  (202/ 
357-7051). 

•  MOSIS  is  a  joint  NSF/DAAPA 
Program  that  allows  qualifying 
universities  to  use  the  DARPA  fast 
turnaround  VLSI  implementation  facility 
as  part  of  university  based  research  and 
educational  programs.  Students  taking 
undergraduate  VLSI  design  courses  can 
now  have  digital  systems  that  they 
design,  fabricated  and  packaged  and 
returned  to  them  for  testing  and 
experimentation.  For  more  information, 
contact  the  Division  of  Microelectronic 
Infmmation  Processing  Systems.  Room 
414.  NSF.  Washington.  DC  20550  (202/ 
357-7853). 

•  The  goal  of  the  Instrumentation  and 
Laboratory  Improvement  Program  is  to 
improve  the  quality  of  the 
under^aduate  curriculum  by  supporting 
projects  to  develop  new  or  improved 
instrument-based  undergraduate 
laboratory  and/or  6eld  courses  in 
science,  mathematics  or  engineering.  For 
additional  information  contact  the 
Office  of  Undergraduate  Science, 
Engineering  and  Mathematics 
Education.  Room  639,  NSF,  Washington, 
DC  20550  (202/357-7051): 

•  The  Career  Access  Opportunities  in 
Science  and  Technology  for  Women,  - 
Minorities  and  the  Disabled  is  an 
undergraduate  program  that 
supplements  efforts  at  the  pre-college 
level  to  address  the  underrepresentation 
of  women,  minorities  and  the  disabled 
in  the  Nation's  ranks  of  science  and 
engineering  professionals.  There  are  two 
activities: 

—Comprehensie  Projects  for  Minorities 
supports  the  establishment  of  regional 
centers  designed  to  increase  die 
minority  presence  in  science  and 
e^ineering  and  to  strengthen  such 
efforts  in  institutions  wldi  signiHcant 
minority  enrollments,  and 
— Prototype  and  Model  Projects  for 
Women,  Minorities^and  the  Disabled 
encourages  institutions  to  create 
special  outreach  programs  for  these 
target  audiences. 
For  more  information,  contact  the 
Office  of  Undergraduate  Science, 
Engineering,  and  Mathematics 
Education,  NSF.  Washington.  DC  20S50 
(202/357-7051). 

The  Foundation  welcomes  proposals 
on  behalf  of  all  qualified  scientists  and 
engineers,  and  strongly  encourages 
women,  minorities,  and  the  disabled  to 
compete  fully  in  any  of  the  programs 
described  in  this  document 

In  accordance  with  Federal  statutes 
and  regulations  and  N^  policies,  no 
person  on  grounds  of  race,  color,  age 
sex,  national  origin,  or  disability  shall 


be  excluded  from  participation  in. 
denied  the  benefits  of.  or  be  subject  to 
discrimination  under  any  pro-am  or 
activity  receiving  financial  assistance 
from  the  NationaJ  Science  Foundation. 

NSF  has  TDD  (Telephonic  Device  for 
the  Deaf)  capability  which  enables 
individuals  with  hearing  impairment  to 
communicate  with  the  Division  of 
Personnel  and  Management  for 
information  relating  to  NSF  programs, 
employment,  or  general  infonnation. 
This  number  is  (202)  357-7492. 

The  Foundation  provides  awards  for 
research  in  the  sciences  and 
engineering.  The  awardee  is  wholly 
responsible  for  the  conduct  of  such 
research  and  preparation  of  the  results 
for  publication,  llie  Foundation, 
therefore,  does  not  assume 
responsibility  for  such  findings  or  their 
interpretation. 

Catalogue  of  Federal  Domestic 
Assistance  Numbers: 

47.041  Engineering 

47.049  Mathematical  and  I^ysical 
Sciences 

47.050  Geosciences 

47.051  Biological,  Behavioral  and  Social 
Sciences 

47.053  Scientific  TechnologiGal  and 

International  Affairs 
47.070  Computer  and  Infonnation 

Sciences  and  Engineering 

Animal  Welfare 

If  any  REU  activity  is  likely  to  involve 
experiments  using  nonhuman  vertebrate 
animals  or  in  maintaining  such  animals 
in  captivity,  the  "Animal  Welfare"  block 
en  the* cover  sheet  must  be  checked.  In 
such  proposals,  the  narrative  also  must 
contain  an  assurance  that  the  proposing 
institution  compUes  with  the  relevant 
guidelines  issued  by  the  National 
Institutes  of  Health  in  the  Guide  for  the 
Care  and  Use  of  Laboratory  Animals 
(NIH  Publication  85-23;  Revised  1985).. 
The  particular  attention  of  proposers  is 
directed  to  "U.S,  Government  Principles 
for  the  Utilization  and  Care  of 
Vertebrate  Animals  Used  in  Testing. 
Research,  and  Training"  to  be  found  in 
the  appendix  to  that  Guide.  Individuals 
desiring  a  copy  of  these  Guidelines  can 
obtain  one  from  the  Division  of 
Research  Services,  Building  31,  Room 
4B59.  National  Institutes  of  Health.  9000 
Rockville  Pike,  Bethesda,  MD  20892. 
(NSF  does  not  maintain  a  supply  of  this 
document) 

Robert  Watson. 

Head,  Office  of  Undergraduate  Science, 
Engineering,  and  Mathematics  Education, 
National  Scmn(»  Foundation. 

(FR  Doc  8»-13038  Filed  e-»-«8: 8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

IDecket  No*.  50-440. 50-441] . 

Clevetand  Electric  Illuminating  Co..; 
Receipt  of  PeWkm  for  Director's 
Dedeion 

Notice  is  hereby  given  that  Ms. 
Connie  Kline,  Ms.  Theresa  Burling.  Mr. 
Ruse  Bimber.  and  Mr.  Ron  O'Connell.  on 
behalf  of  Concerned  Citizens  of  Lake 
County,  Concerned  Citizens  of  Geauga 
County,  and  Concerned  Citizens  of 
Ashtabula  County,  have  supplemented 
their  request  that  the  U.S.  Nuclear 
Regulatory  Commission  require  the 
Cleveland  Qectric  Illuminating  Co.  to 
correct  certain  alleged  deficiencies  in  its 
Emergency  Preparedness  Information 
Handbook  for  the  Perry  Nuclear  Fa<:ility 
and  to  redistribute  a  corrected     - 
handbook. 

This  supplement  to  the  petition  is 
being  hancUed  asa  request  for  action 
pursuant  to  10  CFR  2.206  of  the 
Commission's  regulations  and, 
accordingly,  appropriate  action  will  be 
taken  on  the  request  within  a 
reasonable  time.  Copies  of  die  amended 
petition  are  available  for  inspection  in 
the  Commission's  Public  Document 
Room.  1717  H  Street  NW.,  Washington, 
DC  2X)565.  and  at  die  Local  Public 
Document  Room  for  the  Perry  Nuclear 
Power  Plant  at  the  Perry  Public  Library. 
3753  Main  Street  Perry.  Ohio  44081. 

Dated  at  Rockville,  Maryland,  this  eth  day 
of  June.  19e& 
For  the  Nuclear  Regulatory  Commission. 

Thomas  E.  Muriey. 

Director.  Office  of  Nuclear  Reactor 
Regulation: 

(FR  Doc.  88-13100  Filed  6-9-88;  8:45  am] 
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IDodM  No*.  60-afe^  Mnd  M^-aVif 

Dulce  Power  Cp;  Istuanco  Of - 
AmeiKlreents  to  FacWty  Operatinfl 
License 

The  U.S.  Nucler  Regulatory 
Commission  (Commission)  has  issued 
Amendment  No.  85  to  Facility  Operating 
License  No.  NPF-e  and  Amendment  No. 
86  to  Facility  Operating  License  NPF-17 
issued  to  Diike  Power  Company,  (the 
licensee),  «^oh  revised  die  Technical 
Specifications  for  operation  of  the 
McGuire  Nuclear  Station.  Units  1  and  2. 
located  in  Meddentmrg  County.  North     ' 
CaroUna.  The  Mnendments  were 
effective  as  of  the  date  of  issuances 


The  amendments  changed  Technical 
Specifications  5.3.1  "Fuel  Assemblies" 
to  provide  increased  flexibility  in  the 
substitution  of  solid  stainless  steel  rods 
and  open  water  channels  for  fuel  rods  in 
reconstitutible  fuel  assemblies  to  be 
reinserted  in  the  reactor  core  during  a 
refueling  outage. 

The  application  for  the  amendments 
complies  with  the  standards  and 
requirements  of  die  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  L  which  are  set  forth  in  the 
license  amendments. 

Notice  of  Consideration  of  Issuance  of 
Amendment  and  Opportunity  for 
Hearing  in  connection  with  this  action 
was  published  in  the  Federal  Register  on 
April  29, 1988  (53  FR  15478).  No  request 
for  a  hearing  or  petition  for  leave  to 
intervene  was  filed  following  this  notice. 

The  Commission  has  prepared  an 
Environmental  Assessment  and  Finding 
of  No  Significant  Impact  (53  FR  17991) 
related  to  the  action  and  has  concluded 
that  an  environmental  impact  statement 
is  not  warranted  and  that  the  issuance 
of  this  amendment  will  not  have  a 
significant  adverse  effect  on  the  quality 
of  human  environment. 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendment  dated  April  1, 1988,  which 
modified  a  letter  dated  February  5, 1988. 
(2)  Amendment  No.  85  to  License  No. 
NPF-fl.  and  Amendment  No.  66  to 
License  No.  NPF-17.  and  (3)  the 
Commission's  related  Safety  Evaluation 
and  Environmental  Assessment. 

All  of  these  items  are  available  for 
public  inspection  at  the  Commission's 
Jhiblic  Document  Room,  1717  H  Street 
NW..  Washington.  D.C..  and  at  the 
Atkins  Library,  University  of  North 
Carolina.  Chariotte  (UNCC  Station). 
North  Carolina  28223.  A  copy  of  items 
(2)  and  (3)  may  be  obtained  upon 
request  addressed  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  Attention:  Director.  Division 
of  Reactor  Projects. 

Dated  at  Rockville,  Maryland,  this  Ist  day 
of  June  1968. 

For  the  Nuclear  Regulatory  Commission. 

Dari8.Hood. 

Project  Manager.  Project  Directorate  11-3. 
Division  of  Reactor  Profecta  l/ll. 

[FR  Doc.  68-13101  Piled  fr-e-ftS:  8:45  am] 
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[Docket  Na  50-322] 

Long  leland  Lighting  Co.  (ShoretUMn 
Nudear  Power  Station);  Exemption 


Long  Island  Lighting  Company  (the 
licensee)  is  the  holder  of  Facility 
Operating  License  No.  NPF-36  which 
authorizes  operation  of  thie  ^oreham 
Nuclear  Power  Station  (SNPS).  The 
facility  is  a  boiling  water  reactor  and  is 
currently  at  a  power  level  not  to  exceed 
121.8  megawatts  thermal  (five  percent  of 
full  rated  power)  at  the  licensee's  site 
located  in  Suffolk  County.  New  York. 
This  license  provides,  among  other 
things,  that  it  is  subject  to  all  rules, 
regulations  and  orders  of  the 
Commission  now  or  hereafter  in  effect. 

n 

10  CFR  50.54(w).  requires  dtat  each 
commercial  power  reactor  licensee 
shall,  by  June  29, 1982,  take  reasonable 
steps  to  obtain  on-site  property  damage 
insurance  available  at  reasonable  costs 
and  on  reasonable  terms  from  private 
sources  or  to  demonstrate  to  the 
satisfaction  of  the  Nuclear  Regulatory 
Commission  (the  Commission)  (NRC) 
that  it  possesses  on  equivalent  amount 
of  protection  covering  the  facility, 
provided,  among  other  things,  that  this 
insurance  must  have  a  miniimim 
coverage  limit  no  less  than  the 
combined  total  of  (i)  that  offered  by 
either  American  Nuclear  Insurers  (AM) 
and  Mutual  Atomic  Energy  Reinsurance 
Pool  (MAERP)  joindy  or  Nuclear  Mutual 
Umited  (NML);  plus  (ii)  that  offered  by 
Nuclear  Electric  Insurance  Limited 
(NEIL),  the  Edison  Electric  Institute 
(EEI).  ANl  and  MAERP  jointly,  or  NML 
as  excess  property  insurance.  On 
August  5, 1987.  die  NRC  amended  this 
regulation  to  require  a  minimum 
coverage  limit  for  the  reactor  station  site 
of  either  1.06  billion  dollars  or  whatever 
amount  of  insurance  is  generally 
available  fitim  private  sources, 
whichever  is  less  (52  FR  28863). 

m 

The  licensee  prior  to  this  change  was 
required  to  carry  the  full  amount  of  on- 
site  primary  property  damage  insurance 
coverage  (620  million  dollars).  By  letter 
dated  November  23, 1987.  the  licensee 
requested  an  exemption  to  reduce  the 
amount  of  primary  property  damage 
insurance  from  the  full  amount  of  1.06 
billion  dollars  to  337  million  dollars.  The 
licensee  states  that  the  requirement  to 
fully  comply  with  the  regulation  is  an 
undue  financial  hardship  and  burden. 
Maintaining  a  lower  level  of  primary 
property  damage  insurance  will  reduce 
the  capital  cost  for  SNPS  by  2.4  million 


dollars  a  year  until  LILCO  is  authorized 
to  operate  SNPS  at  power  levels  greater 
than  five  percent  of  full  rated  power.  By 
letter  dated  November  23, 1987  the 
licensee  provided  its  technical 
justification  that  337  million  dollars  of 
primary  property  damage  insurance 
provides  an  adequate  level  of  coverage 
to  clean  up  or  return  the  SNPS  plant  to  a 
condition  ready  for  decommissioning,  if 
necessary,  following  an  accident 

The  NRC  may  grant  exemptions  fixim 
the  requirements  of  the  regulations 
which,  pursuant  to  10  CFR  50.12(a)  are 
(1)  authorized  by  law.  will  not  present 
an  undue  risk  to  the  public  health  and 
safety,  and  are  consistent  with  the 
common  defense  and  security,  and  (2) 
present  special  circumstances.  10  CFR 
50.12(a)(2)(iii)  describes  the  special 
circumstances  in  that  the  exemption 
would  provide  relief  fixim  this  regulation 
if  compliance  would  result  in  undue 
hardship  or  costs  in  excess  of  those 
contemplated  when  the  regulation  was 
adopted,  or  that  costs  are  significanUy 
in  excess  of  those  incurred  by  others 
similarly  situated. 

B^  letter  dated  November  23, 1987,  the 
licensee  requested  a  scheduler 
exemption  from  one  of  the  requirements 
of  10  CFR  50.54(w)(l)  as  amended 
August  5, 1987  (52  FR  28963).  The 
licensee  has  requested  that  it  not  be 
required  to  carry  the  full  amount  (1.06 
billion  dollars)  of  the  required  on  site 
property  insurance  until  such  time  as  it 
is  authorized  to  operate  the  SNPS  at  a 
power  greater  than  five  percent  of  full 
power.  This  limit  is  based  on  ULCO's 
current  low  power  operating  license 
issued  July  3. 1985.  Issuance  of  a  ftill 
power  license  for  SNPS  has  been 
delayed  due  to  the  unprecedented 
litigation  of  emergency  planning  issues. 

LILCO  contends  that  imposition  of  the 
full  amount  of  required  on-site  damage 
insurance  prior  to  when  it  is  authorized 
to  operate  SNPS  at  power  levels  greater 
than  five  percent  of  full  rated  power 
would  result  in  the  following: 

1.  Undue  hardship  based  on  New  York 
State  cost  accounting  requirements. 

2.  Cost  in  excess  of  those 
contemplated  when  the  regulation  was 
adopted  based  on  its  current  121.8 
MW(t]  operating  limit  and 

3.  The  costs  are  significanUy  in  excess 
of  those  incurred  by  others  similarly 
situated  (each  operating  at  50  MW(e)). 

LILCO  has  requested  that  in  lieu  of 
the  current  required  coverage,  that  it  be 
allowed  to  cany  337  million  dollars  of 
on-site  insurance.  LILCO  calculated  this 
amount  based  on  the  results  and 
methods  from  NUREG/CR-2601  used  to 
derive  the  current  1.06  billion  dollar 
required  amount. 
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^  I 

The  staff  has  reviewed  the  licensee's 
request  far  tiie  scheduler  exemption  and 
Hnds  that  requiring  ttie  licensee  to  cany 
the  full  amount  of  on-site  property 
damage  insurance  coverage,  1J06  billion 
doUars.  as  required  by  10  CFR 
5a54(wXl).  results  in  undue  hardship, 
costs  in  excess  of  those  contemplated 
when  the  regulation  was  adopted  and 
costs  in  excess  of  those  incurred  by 
others  similarly  situated. 

The  staff  also  concludes  that  issuance 
of  this  scheduler  exemption  will  have  no 
significant  effect  on  the  safety  of  the 
public  or  the  plant.  Further,  the  licensee 
has  shown  special  circumstances  as 
described  in  tibe  stafTs  supporting  safety 
evaluation  to  support  the  scfaedular     j 
exemption. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 
issuance  (rf  diis  scheduler  exemption 
will  have  no  significant  impact  on  the 
environment  (May  19, 1988.  53  FR 17992). 

Accordin^y,  the  Commission  has 
determined  that  pursuant  to  10  CFR 
50.12(a)(1)  the  exemption  is  authorized 
by  law,  will  not  present  an  undue  risk  to 
the  public  health  and  safety,  and  is 
consistent  with  the  common  defense  and 
security.  As  indicated  above,  , 

compliance  with  10  CFR  50.54(w)(l)     ' 
would  result  in  undue  costs  considering 
the  current  operational  restrictions 
placed  on  the  Shoreham  facility,  and 
that  the  cost  is  significantly  in  excess  of 
the  relative  cost  incurred  for  similar 
insurance  by  the  other  facilities 
operating  at  similar  power  ranges 
covered  by  the  rule.  Thus,  special 
circimutances  as  described  in 
S  50.12(a)(2)(iii)  exist.  Consequently,  the 
exemption  falls  vriddn  special 
circumstances  determined  by  the 
Comndsnon  to  be  sufficient  to  support 
the  exemption.  Therefore,  the 
Comraiasion  hereby  approves  the 
following  exemption: 

The  licenste  ia  exempt  from  the 
requirement  to  cany  on-site  property  damage 
insurance  coverage  in  die  full  amount  called 
for  l>y  10  CFR  5as«(w)(l)  tmtil  such  time  that 
an  auAotizatkm  to  operate  SNPS  at  power 
levels  grater  thas  five  percent  is  granted, 
provided  that  the  licensee  maintain  such  on- 
nte  piopaitj  •*— ^q*  insarance  in  an  amoqnt 
not  less  ten  337  o^on  dollars.  i 

Tlie  applicant's  letter  dated  November 
23, 1987.  and  the  NRC  staff's  letter  and 
Safety  Evaluation  dated  May  31, 1968, 
related  to  tfaia  action  are  available  for 
public  inspection  at  the  Commission's 
Public  DocoBient  Room,  1717  H  Street 
NW..  Washington.  DC,  and  the 
Shoreham- Wading  River  Public  Library, 
Route  25A,  Shoreham,  New  York  11786. 


The  exemption  is  effective  from 
August  5. 1967. 

Dated  at  Rockville.  Maryland,  this  31st  day 
of  May  1968. 

For  the  Nuclear  Regulatory  Commission. 
SteveBA.VaqB. 

Director,  Dirinott  of  Reactor  Projects  l/Il, 
Office  of  Nuclear  Reactor  ReguhtioB. 

[FR  Doc.  M-131(B  Filed  8-9-B8;  8:45  am) 
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Rh^wton  MemorM  HcwpHal— Health 
Trust,  Inc.  Order  ModHytng  Ucsiws 

I 

Riverton  Memorial  Hospital— Health 
Trust.  Inc..  Riverton,  Wyoming,  is  the 
holder  of  specific  byproduct  material 
License  No.  49-21004-01  issued  by  the 
Nuclear  Regulatory  Commission 
(Commission/ NRC)  pursuant  to  10  CFR 
Parts  30, 31.  and  35.  The  license 
authorizes  the  licensee  to  use  (1)  any 
byproduct  material  specified  by  10  CFR 
35.100  and  35.200  (under  die  new  revised 
10  CFR  Part  35,  this  requirement  is  nnder 
Subparts  D,  E,  and  F)  for  diagnostic 
procedures,  (2)  any  byproduct  material 
listed  in  10  CFR  31.11  for  in  vitro 
studies,  and  (3)  iodine-131  for  diagnosis 
and  treatment  of  hyperthyroidism  and 
cardiac  dysfunction.  The  license  was 
originally  issued  on  June  2, 1962:  was 
most  recently  amended  on  July  22, 1987; 
was  due  to  expire  on  May  31, 1987;  and 
is  currently  in  effect  pursuant  to  a  timely 
application  for  renewal  in  accordance 
with  10  CFR  2.109, 

n 

The  licensee's  facility  was  initially 
inspected  on  September  12, 1983.  As  a 
result  of  that  inspection,  the  licensee 
was  cited  for  a  Violation  concerning  its 
failure  to  conduct  e  quarterly  Radiation 
Safety  Committee  meeting. 

The  hcensee  facility  was  next 
inspected  daring  a  special,  unannounced 
inspection  conducted  on  September  30 
and  October  1. 1986.  As  a  result  of  this 
inspection,  numerous  violations  were 
discovered  and.  therefore,  an 
enforcement  conference  was  held  with 
the  licensee  on  November  4. 1966.  At  die 
enforcement  conference,  the  Hcensee 
expressed  concern  over  its  ability  to 
staff  die  hospitars  nuclear  meditane 
program  wi^  edeqnately  trained 
personnel.  %>ecifically,  the  licensee  was 
searching  for  a  staff  radiologist  Vho 
could  also  fifl  the  vacant  Radiation 
Safety  Officer  (RSC^  function. 

Subsequently,  a  Notice  of  Violation 
(NOV)  and  Proposed  Imposition  of  Civil 
Penalty  was  served  upon  the  licensee  by 


letter  dated  lanuaiy  21, 1967.  In  die 
NOV,  the  licensee  was  cited  for  failure 
to  (1)  resMct  die  use  of  licensed 
materials  to  irfiysiciain  who  are 
authorized  and  qoattfied,  (2)  properly 
follow  procedures  for  the  assay  of 
molytxienum-gs,  (3)  have  personnel 
wear  dosimetry  when  woddng  with 
licensed  material  (4)  oondnct  linearity  . 
tests  on  the  dote  califarator,  (5)  conduct 
quarterly  Radiation  Safety  Committee 
meetings.  (6)  conduct  leak  teats  of 
sealed  calibration  sources.  (7)  conduct 
physical  inventories  of  sealed 
caUhration  sources,  and  (6)  noti^  NRC 
of  the  hospital's  name  change.  The  NRC 
letter  of  January  21. 1987,  specifically 
highlighted  die  fact  that  die  licensee  had 
need  for  increased  management 
attention  to  the  radiation  protection 
program.  To  emphasize  the  importance 
of  complying  with  NRC  requirements,  a 
Two  llioosand  Five  Hundred  Dollar 
($2,500)  Civil  Penalty  was  proposed. 

The  licensee  responded  to  die  NOV 
and  Proposed  Imposition  of  Civil 
Penalty  by  letters  dated  February  12  and 
13, 1987.  After  amsideration  of  the 
licensee's  response  to  the  violations  and 
request  for  mitigation  of  the  Civil 
Penalty,  die  NRC  concluded  diet  die 
violation  did  occur  and  that  the  Civil 
Penalty  should  not  be  mitigated. 
Consequendy.  the  Civil  Penalty  was 
imposed  by  Order  dated  June  11. 1987. 
The  licensee  paid  the  Ci^dl  Penalty  by 
letter  dated  lune  la  1967. 

On  March  24, 1968.  members  of  the 
Region  IV  inspection  staff  again 
conducted  a  special  unannounced 
radiation  safety  inspection  of  the 
Ucensee's  facility.  Resulting  from  this 
inspection  and  an  April  15, 1988, 
erdforcement  conference,  the  following 
violations  were  identified:  (1) 
Peif  (mnanoe  of  a  dierapy  procedure  by 
unauthorized  individual  (Repeat 
violation.  Inspection  Na  86-01)  (2) 
failure  of  the  Radiation  Safety 
Committee  to  meet  quarterly  (Repeat 
violatioii.  Inspection  Nos.  83-01, 86-01). 
(3)  fadiire  to  instnct  s  nuclear  medicine 
department  w<nker.  (4)  bdlore  to 
perfofiB  a  idiyaical  inventory  of  sealed 
sources  (Repeat  violation.  Inspection 
No.  86-01),  (5)  failure  to  make  a  record 
of  a  diagnostic  misadministration.  (6) 
failure  to  secure  a  copy  of  a  radioactive 
materials  license  on  which  a  visiting 
physician  was  named,  (7)  feilure  to 
include  all  required  information  on 
records  for  radiopharmaceutical 
administrations,  and  (6)  failure  to  notify 
NRC  of  authorized  users  who  were 
named  on  the  Uoense  but  who  were  no 
longer  in  the  licensee's  employ.  Several 
of  these  violations  were  repeat 
violations. 


At  the  April  15, 1988,  enforcement 
conference,  the  licensee  again  expressed 
concern  regarding  its  inability  to  secure 
adequately  trained  personnel  to  staff  die 
nuclear  medicine  department.  In 
discussing  this  concern,  the  NRC  staff 
observed  that  the  licensee's 
representatives  present  at  the 
Enforcement  Conference  were  also 
unaware  of  the  NRCs  rules  and 
regulations.  In  particular,  the  radiologist 
who  had  serving  as  RSO  for  about  a 
year  was  unfamiliar  with  the  license 
and  its  provisions.  Both  the 
administrator  and  the  radiologist  were 
unfamiliar  with  the  mechanics  of 
seeking  an  amendment  to  the  license, 
neither  was  aware  of  the  current  license 
amendment,  and  both  were  confused  as 
to  whether  their  consultant  or  the- 
licensee  was  processing  a  request  to 
amend  the  license.  Moreover,  the  chief 
technologist  had  been  demoted  about  6 
months  previous  to  the  inspection,  and 
that  position  had  been  filled  by  an 
interim  supervisor  who  recendy  gave 
notice  of  his  intent  to  leave  the 
licensee's  employ.  The  only  qualified 
nuclear  medii^e  technologist  had 
terminated  her  erapkiyment  with  the 
licensee  following  the  March  24, 1988, 
inspection. 

Prior  to  die  April  15. 1968. 
enforcement  conference,  a  Confirmation 
of  Action  Letter  (CAL)  was  issued  on 
March  29. 198&  The  CAL  confirmed  die 
licensee's  commitment  to  establish 
written  controls,  to  notify  the  staff  that 
they  were  specifically  precluded  from 
conducting  therapeutic  administrations, 
to  submit  specific  information  on  a 
departmental  meeting,  and  to  submit  the 
qualifications  of  the  RSO  in  order  that 
he  could  be  authorized  to  conduct 
therapeutic  procedures.  The  licensee  has 
subsequendy  fulfilled  these 
commitments. 

m 

Based  on  (1)  die  NRC  inspections  of 
September  30  and  October  1, 1986,  and 
March  24, 1988,  that  identified  numerous 
violations,  several  of  which  were  repeat 
violations,  and  (2)  the  licensee's 
admitted  inability  to  staff  the  nuclear 
medicine  department  with  adequately 
trained  personnel.  NRC  concludes  that 
the  radiation  safety  program  at  Riverton 
Memorial  Hospital  has  not  been 
properly  implemented.  Consequendy. 
without  the  further  action  ordered  here, 
I  lack  the  reasonable  assurance  that  the 
health  and  safety  of  the  public  will  be 
adequately  protected.  Accordingly, 
immediate  action  is  required  to  provide 
assurance  that  hcensed  activities  wiH  be 
properly  supervised  and  conducted. 
Therefore,  I  have  determined,  pursuant 


to  10  CFR  2.204,  diat  die  pubhc  healdi, 
safety,  and  interest  require  that  die 
license  should  be  modified,  as  described 
below,  effective  immediately,  and  that 
no  prior  notice  is  required. 

IV 

Accordingly,  pursuant  to  sections  81. 
161(b),  (i),  and  (o),  and  182  of  die  Atomic 
Energy  Act  of  1954,  as  amended,  and  die 
Commission's  regulations  in  10  CFR 
2.204  and  10  CFR  Parts  30  and  35,  it  is 
hereby  ordered,  that  effective 
immediately: 

License  No.  49-21004-01  is  modified  to 
require  that: 

A.  The  licensee  notify  the  NRC  Region 
rv  office  by  telephone  prior  to  the 
effective  date  of  any  employment 
termination  of  any  persoimel  direcdy 
involved  in  the  nuclear  medicine 
department's  licensed  activities.  For  any 
employment  termination  where  licensee 
has  had  less  than  24  hours  prior  notice, 
the  licensee  will  notify  die  NRC  Region 
IV  office  prompdy  but  no  later  than  12 
noon  of  the  next  business  day  after  its 
becoming  aware  of  such  personnel's 
departure.  The  personnel  subject  to  this 
notification  requirement  include  (1)  the 
RSO,  (2)  authorized  users,  (3)  the  interim 
nuclear  medicine  department 
supervisor,  and  (4)  technologists  who 
are  currentiy  involved  in,  or 
subsequent  to  the  date  of  this  Order, 
technologists  who  are  in  the  future 
involved  in  licensed  activities. 

B.  An  independent  party,  qualified  in 
the  area  of  radiation  safety,  perform 
quarterly  audits  of  die  Radiation  Safety 
Program.  The  audit  program  shall 
continue  for  a  period  of  1  year.  The 
credentials  of  the  independent  party  and 
die  proposed  audits  shall  be  submitted 
to  ^fRC  Region  IV  for  review  and 
approval  within  30  days  of  die  date  of 
this  order. 

Audits  shall  be  conducted  for  the 
purpose  of  evaluating  the  effectiveness 
of  the  radiation  safety  program  in 
assuring  adherence  to  NRC 
requirements  and  safe  performance  of 
licensed  activities.  These  audits  shall 
include,  at  a  minimum: 

1.  Assessment  of  management  control 
and  oversight  of  the  program. 

2.  Evaluation  of  the  adequacy  of 
staffing  levels,  training  and  qualification 
of  personnel  involved  in  licensed 
activities,  and  implementation  of  the 
program. 

3.  Observation  and  evaluation  of  the 
performance  of  peraonnel  engaged  in 
licensed  activities. 

4.  Assessment  of  the  quality  and 
accuracy  of  records  required  to  be 
maintained  concerning  licensed 
activities. 


The  first  such  independent  audit  shall 
be  conducted  within  1  month  of  the 
NRCs  notification  to  the  hcensee  of 
NRCs  approval  of  the  audit  program. 
The  results  of  each  audit  shall  be 
simultaneously  provided  to  the  Hospital 
Administrator  and  the  Regional 
Administrator,  NRC  Region  IV,  within  2 
weeks  of  completion  of  the  audit.  The 
hospital  shall  provide  to  the  Regional 
Administrator,  NRC  Region  fV,  within  30 
days  of  receipt  of  the  results  of  each 
audit  a  description  of  the  corrective 
actions  taken  for  each  recommendation 
by  the  independent  party  and 
justification  for  any  recommendation 
not  accepted. 

The  Regional  Administrator,  NRC 
Region  IV,  may  in  writing,  relax  or 
rescind  any  of  these  conditions  for  good 
cause  shown. 


The  licensee  or  any  other  person 
adversely  affected  by  this  Order  may 
request  a  hearing  within  30  days  after 
issuance  of  this  Order.  Any  answer  to 
this  Order  or  any  request  for  hearing 
shall  be  submitted  to  the  Director,  Office 
of  Enforcement  U.S.  Nuclear  Regulatory 
Commission,  Washington  20555.  Copies 
shall  also  be  sent  to  the  Assistant 
General  Counsel  for  Enforcement  at  the 
same  address  and  to  the  Regional 
Administrator,  U.S.  Nuclear  Regulatory 
Commission,  Region  IV,  611  Ryan  Plaza 
Drive,  Suite  1000,  Arlington,  Texas 
76011.  ff  a  person  other  than  the  licensee 
requests  a  hearing,  that  person  shaU  set 
fordi  with  particularity  the  maimer  in 
which  the  petitioner's  interest  is 
adversely  affected  by  this  Order  and 
should  address  the  criteria  set  forth  in 
10  CFR  2.714(d).  Upon  die  failure  of  die 
licensee  to  answer  or  request  a  hearing 
within  the  specified  time,  this  Order 
shall  be  final  without  further 
proceedings.  An  answer  to  this  order  or 
a  request  for  hearing  shall  not  stay  the 
immediate  effectiveness  of  this  order. 

If  a  hearing  is  requested,  the 
Commission  will  issue  an  order 
designating  the  time  and  place  of  any 
hearing.  If  a  hearing  is  held,  the  issue  to 
be  considered  at  such  hearing  shall  be 
whether  this  Order  should  be  sustained. 

For  tly  Nuclear  Regulatory  Commission. 

lamae  M.  Taykir. 

Deputy  Executive  Director  for  Regional 
Operations. 

Dated  at  Rockville.  Maryland,  ttiis  3rd  day 
of  June  1988. 
[PR  Doc  88-13103  Filed  6-8-88:  8:45  am] 
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POSTAL  SERVICE 

Privacy  Act  of  1974;  Computer 
MatcWwg  Progrwm    Pastel  Service/ 
CRy  of  New  York  Human  Resources 
Administration 

agency:  United  States  I^ostal  Service. 
action:  Notice  of  Computer  Matcliing 
Program— U.S.  Postal  Service/City  of 
New  York  (iuman  Resources 
Administration. 


:  The  Poatal  Service  plans  to 
participate  in  a  computer  matching 
program  at  tiie  request  of  the  City  of 
New  Yorlc  Human  Resources 
Administration  in  its  efforts  to  detect 
fraud,  waste,  and  abuse  in  the  public 
assistance  programs  administered  by 
the  agency.  The  match  will  compare 
certain  portions  of  the  Postal  Service's 
Payroll  System  File  with  the  City's 
master  file  of  public  assistance  clients. 

DATE  The  match  is  expected  to  begin 
about  June  1988. 

APnwCH  Send  any  comments  to  USPS 
Record  Officer.  U.S.  Postal  Service.  475 
L'Enfant  Haza  SW.,  Room  8121. 
Washington.  DC  20^0-5010.  Copies  of 
all  written  comments  will  be  available 
for  inspection  and  photocopying 
Monday  tfarou^  Friday  between  9:00 
a.m.  and  4HX)  p.m.  at  this  address. 

FON  FUnTHBI  MrOfMATlON  contact: 

Barbara  Fuller.  USPS  Records  Office 

(202)  268-6101. 

SUPrLBMNTAIIV  MRMMATION:  On 

February  4, 1967,  the  Postal  Service 
published  notice  (52  FR  3518]  of  a 
computer  match  of  certain  portions  of 
the  Postal  Service's  Payroll  System  File 
(05O.Q2a  Finance  Records— Payroll 
System)  witii  the  City  of  New  York 
Human  Resources  Administration's  (NY 
HRA)  master  file  of  public  assistance 
clients.  The  purpose  of  the  matdi  was  to 
assist  NY  HRA  in  its  efforts  to  identify 
and  current  postal  employees  receiving 
public  aadstanoe,  food  stamps,  or 
Medicaid  benefits  from  the  City  of  New 
York  to  which  they  were  not  entitled 
That  match  resulted  in  the  identification 
and  removal  of  several  employees  from 
the  benefit  rolls  and  the  reduction  of 
benefits  of  other  employees  who  failed 
to  report  USPS  earnings — with  a  net 
savings  of  monies  substantially  in 
excess  of  die  cost  of  the  match.  USPS 
has  agreed  to  participate  in  a  follaw-iip 
match  in  compliance  with  the  Revned 
Supplemental  Guidance  for  Conducting 
Computerized  Matching  Programs, 
issued  by  the  Office  of  Managementand 
Budget  (47  FR  21656,  May  19. 1982).  Set 
forth  below  is  tlie  information  required 
by  paragraph  5.f.(l]  of  these  guidelines. 
A  copy  of  this  notice  has  been  provided 


to  both  HoHses  of  Congress  and  the 
Office  of  Maaagemest  and  Budget. 

Report  of  a  Matdring  Program:  US. 
Postal  Servke  (USPS)  and  City  of  New 
York  Human  Resources  Administration 
(NY  HRA) 

a.  Authority:  39  U.S.C.  404. 

b.  Pmgram  Deecriptioa:  Under  the 
planned  program,  tlue  NYB  HRA  will 
submit  to  the  USPS  a  compoter  tape  of 
its  recipients  of  pubbc  assistance,  food 
stamps,  or  Medicaid  benefits  identified 
by  name  and  social  security  account 
number  (SSAN).  The  USPS  will  match 
that  tape,  using  name  and  SSAN,  against 
its  payroll  system  file  (USPS  050.020, 
Finance  Records — I>ayroU  System)  of 
current  postal  employees  in  the  City  of 
New  York.  The  purpose  of  this  match  is 
to  identify  any  current  postal  employees 
who  are  receiving  benefits  to  which  they 
are  not  entitled  under  diese  programs.  In 
instances  where  SSANs  matdi  ("'hits"), 
the  USPS  will  disclose  to  the  NY  HRA 
the  following  information  from  its     * 
pajrroll  file:  Name,  SSAN,  date  of  birtii, 
home  address,  date  started  on  payroll, 
facility  where  employed,  and  gross  wage 
information. 

The  validify  of  "matched"  employee/ 
benefit  recipient  information  wrill  be 
verified  by  the  NY  HRA.  Case  files  will 
be  evaluated,  recipients  interviewed  to 
obtain  supplementary  verification  of 
employment  and  written  notice  of 
appeal  rights  given  to  recipients  prior  to 
initiation  of  steps  to  have  benefits 
t^minated  or  rednced.  Subsequent 
actions  may  include  the  collection  of 
outstanding  debts  owed  by  those 
employees  for  past  benefit 
overpayments;  die  reduction,  suspension 
or  termination  of  benefit  payments;  and 
other  appropriate  action  against  those 
employees  fraudulendy  receiving 
benefits,  but  only  after  the  individual 
has  been  afforded  due  process.  Further, 
the  USI'S  Inspection  Service  may 
participate  in  the  investigation  of  hits  as 
a  result  of  this  matdiing  program  and 
estaolish  investigative  case  files  within 
the  parameters  of  Privacy  Act  system 
USPS  oeOino,  inspection  Requirements 
Investigative  nie  System  (last  published 
m  40  FR  10975  of  March  15, 1983). 
Disclosure  of  this  information  is 
authorized  by  routine  use  No.  28  in 
USPS  05a02a  Payroll  System  (most 
recently  published  in  52  FR  6251  of 
March  2. 1987). 

c.  Period  of  the  Match:  The  matching 
program  will  be  on  a  one  tiaoe  basis  and 
is  expected  to  begin  about  June  1988  and 
end  no  later  than  December  1969. 

d.  Security:  The  USPS  personnel  who 
perform  the  match  will  (a)  have  the  only 
USPS  access  to  the  NY  HRA  computer 


tape,  (b)  use  it  only  for  the  paipose  of 
the  match,  and  (c)  safegoaid  it  from 
unaothoficed  access.  Likewise,  postal 
employee  inforaiatioB  disclosed  to  the 
NY  HRA  will  be  used  by  authorized  NY 
HRA  personnel  only  for  the  purpose  of 
the  match  and  wiU  be  safeguarded  fiom 
unauthorized  access.  All  information 
exchanged  as  a  result  of  this  matdiing 
program  wiU  be  maintained  in  locked 
file  areas  iidien  not  in  use. 

e.  Disposition  of  Records:  Hie  USPS 
will  not  retain  or  copy  die  tape  provided 
by  the  NY  HRA  and  must  return  it  upon 
completion  of  the  match.  All  infonnation 
compiled  as  a  result  of  this  matching 
effort  must  be  destroyed  as  soon  as  ,die 
detomination  is  made  that  no  fraud  or 
irregularity  has  occurred. 

f.  Further  Comments:  No  bestowed 
rights,  privileges,  or  ben^ts  win  be 
terminated  solely  on  the  basis  of  a  "hit" 
or  the  records  provided  by  the  USPS  in 
connection  widi  this  matching  {HOJecL 
F^edl 


Assistant  Geaeral  Counsel  Legishtvef 

Division. 

[FR  Doc.  8e-13119  Filed  e-e-88;  ft45  am) 
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RAILROAD  RETIREMENT  BOARD 

Detei  mmaiion  or  ciuwiwiy  nan  or 
Excise  Tax  for  RaBroetf  Retirement 
Supplemental  Annuity  Program 

In  accordance  with  directions  in 
section  322l(c]  of  die  Raiboed 
Retirement  Tax  Act  (26  U.S.C  3221(c)). 
the  Railroad  Retirement  Board  has 
determined  that  the  exdse  tax  imposed 
by  such  section  3221(c)  on  every 
employer,  with  respect  to  having 
individuals  in  his  employ,  for  each 
work-hour  for  which  compensation  is 
paid  by  such  employer  for  services 
rendered  to  him  during  the  quarter 
lieginning  July  1,.1968.  shall  be  at  the    - 
rate  of  26  cents. 

In  accordance  with  directions  in 
section  lS(a]  of  die  Railroad  Retirement 
Act  of  1974,  die  Railroad  Retirement 
Board  has  determined  that  for  the 
quarter  beginning  July  1, 1988,  30.1 
percent  of  die  taxes  collected  under 
sections  3211(b}  and  3221(c)  of  the 
Railroad  Retirement  Tax  Act  shall  be 
credited  to  die  Railroad  Retirement 
Account  and  69.9  percent  of  the  taxes 
collected  under  such  sections  3211(b] 
and  3221(c)  plus  100  percent  of  the  taxes 
collected  under  section  3221(d)  of  the 
Railroad  Retirement  Tax  Act  shall  be 
credited  to  the  Railroad  Retirement  . 
Supplemental  Account 

Dated:  June  2, 1960. 


By  Authority  of  the  Board. 
Baatika  Encdki, 
Secretary  to  the  Board. 
[FR  Doc  88-13044  Filed  0-0-88;  8:46 


SMALL  BUSINESS  ADMINISTRATION 

Discontinuance  of  Conehterrtlow  of 
DIswtar  DecteraHon  Roquesta 

The  Small  Business  Administration  is 
experiencing  a  severe  shortage  of 
operating  funds  for  the  administration  of 
the  disaster  loan  programs  authorized 
by  section  7(b)  of  die  Small  Busfaiess 
Act  The  Agency  has  taken  every 
possible  step  to  conserve  salary  and 
expense  funds  so  as  to  continue  disaster 
loan-making  operations  as  long  as 
possible.  Additionally,  the  Agency  has 
realigned  funds  to  help  sustain  salaries 
and  expenses  for  the  disaster  loan    * 
pro-ams.  However,  the  need  for 
additional  operating  funds  has  become 
so  acute  as  to  require  finther  action  to 
avoid  the  unlawf^  expenditure  of  funds 
which  have  not  been  appropriated. 

Accordingly,  I  have  determined  that 
beginning  June  3. 1988.  it  is  necessary  to 
cease  to  consider  any  requests  for 
disaster  declarations,  or  to  issue  an  SBA 
disaster  declaration  pursuant  to  a 
declaration  of  a  major  disaster  by  the 
President  or  to  designate  an  economic 
injury  disaster  loan  area  pursuant  to  a 
designation  by  the  Secretary  of 
Agriculture,  until  either  a  supplemental 
appropriation  for  the  current  fiscal  year 


is  approved,  or  an  appropriation  for  the 
fiscal  year  lieginning  October  1. 1988  is 
approved. 

Further,  there  can  be  no  assurance 
that  the  Agency  will  be  able  to  accept  or 
process  applications  for  disasters 
afready  declared,  or  make 
disbursements  on  loans  afready 
approved,  until  additional  funds  are 
available. 

h 


Administrator. 
Date:  jane  S,  1988. 

(FR  Doc.  88-13008  Filed  0-8-08;  8:45  am) 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

[Summary  Notice  Na  PE-8S-20] 

Petltkm  for  Exemption;  Summary  of 
Petitions  Received;  DIepettltions  of 


aoinct:  Federal  Aviation 
Administration  (PAA),  DOT. 
action:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 


r.  Pursuant  to  FAA's 

rulemaking  provisions  governing  the 
application,  processing,  and  disposition 
of  petitions  for  exemption  (14  CFR  Part 
11),  this  notice  contains  a  summary  of 
certain  petitions  seeking  relief  from 
specified  requirements  of  the  Federal 

PEimoNS  FOR  Exemption 


Aviation  Regulations  (14  CFR  Chapter  I). 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  diis  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in,  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  dh^osition. 
DATE  Comments  on  petitions  received 
must  identify  the  petition  docket  number 
involved  and  must  be  received  on  or 
before:  June  30, 1988. 
Aocmtl.  Send  comments  on  any 
petition  in  triplicate  to:  Federal  Aviation 
Administration.  Office  of  die  Chief 
Council,  Attn:  Rules  Docket  (AGC-10). 

Petition  Docket  No ,  800 

Independence  Avenue  SW., 
Washington.  DC  20591. 
roN  funtner  mponmation:  The 
petition,  any  comments  received,  and  a 
copy  of  any  final  disposition  are  filed  in 
the  assigned  regulatory  docket  and  are 
available  for  examination  in  the  Rules 
Docket  (ACG-10),  Room  915G.  FAA 
Headquarters  Building  (FOB  lOA),  800 
Independence  Avenue  SW..    i 
Washington.  DC  20591:  telephone  (202) 
267-3132. 

This  notice  is  published  pursuant  to 
paragraphs  (c),  (e),  and  (g)  of  i  11.27  of 
Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 

Issued  in  Washington.  DC  oa  June  0, 1980. 
DenisflD.  HaH, 
Manager,  Program  Managemeat  Staff. 


OodMt 
Na 


23456 


2SS60 


RMM^tauian  Aim^Sh  inc.. 


_  14  cm  «21^4M  (1),  (3).  and  (4)_ 


Lata  Mead  Mr.  Inc- 


Ragulalions  aNected 


14  Ci=R  21.181  and  135.143. 


Oeacription  o(  retof  tought 


To  Mrtand  Eimn^lon  fto.  4682  thai  aMwa  piWdnar  to  carry  and 
oparalo  aboaid  potiliunai'i  aircraft  cartain  OMyQsn  aloraoa,  Qonaral- 
iriQ,  and  dtapanainQ  aquipnwnl  tor  tnadicai  usa  by  paSants  raquirtog 


10  anow  paaionar  ano  aa  oviar  aviQia^nQina  nn  iso  oparanra  to 
oparato  in  aaocoRlance  wttti  an  ar^mmH  aMmum  aqulpmani  Net 
based  upon  a  master  mintmum  equipmani  Nat  tor  angle-arigine 
iircran. 


Petitions  fob  Exemption 

Oodwl 
Na 

PaSlionar 

noOUWnB  mnmSmO 

Oeacrlptton  of  raNaf  aouobl.  dtapoaOon 

25233 

Alaska  Air  Canters  Aaaociaiton_.    ^^ 

14  CFR  43J(g) 

14  CFR  25.81 3M -- 

To  axend  Exemption  No.  4002  that  attows  pilots  employed  by  petition- 
er'a  mantoar  air  carriers  to  oonlinua  to  partorm  ttie  praveriUve 
iwaintonanca  tondion  of  removing  and/or  rapiacing  ttta  passenger 

015NM 

aaaM  oi  anran  uaao  in  fan  199  opperanona.  want.  May  cs,  isbb, 
Ownplion  Na  4802A. 
To  panaM  hiiallaMon  of  flxed  partWons  mtth  doora  in  Sie  cabin  of 
Falcon  000  aircrafL  Denial,  May  16.  1068.  Exemption  No.  4033. 

(FR  Doc.  68-13021  Filed  0-»-00;  &45  am] 
SHiiea  coos  4si«-is^ 
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(SunMMry  NottM  No.  PE-SS-ZIl 

Petition  tor  Exemption;  Summary  of 
Petitions  Received;  Dispoeitions  of 
PetiHone  Issued  , 

aobucy:  Federal  Aviation 
Administration  (FAA),  DOT. 

AcnOM:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 


r  Pursuant  to  FAA's 
rulemaking  provisions  governing  the 
application,  processing,  and  disposition 
of  petitions  for  exemption  (14  CFR  Part 
11).  this  notice  contabis  a  summary  of 
certain  petitions  seeking  relief  from 
specified  requirements  of  the  Federal 
Aviation  Regulations  (14  CFR  Chapter  I). 


dispositions  of  certain  petitions 
previously  received  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in,  this  aspect  of  FAA's 
re^atory  activities.  Neither  publication 
ofuis  notice  nor  the  inclusion  or 
omission  of  information  in  the  stmimary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 

OATC  Comments  on  petitions  received 
must  identify  the  petition  docket  number 
involved  and  must  be  received  on  or 
before:  June  30, 19B8. 


:  Send  comments  on  any 
petition  in  triplicate  to:  Federal  Aviation 
Administration.-Office  of  die  Chief 
Counsel,  Attn:  Rules  Docket  (AGC-10), 
.  Petition  Docket  No .  WW 

Petitions  for  Exemption 


Independence  Avenue  NW.. 
Washington,  DC  20591. 
TON  RMTNBI INTOWUTION  CONTACT: 
The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-KQ.  Room  9150. 
FAA  Headquarters  Building  (FOB  lOA). 
800  Independence  Avenue  SW., 
Wesbington  DC  20591;  telephone  (202) 
287-3132. 

This  notice  is  published  pursuant  to 
paragraphs  (c).  (3).  and  tg)  of  §  11.27  of 
Part  11  of  the  Federal  Aviation 
regulations  (14  CFR  Part  11). 

Issued  in  WaBhington.  DC.  on  June  6, 1988. 
DviMCHalL 
Manager,  Program  Management  Staff. 


OodiatNo. 


23938 
M808 

25604 

25618 


Hytng  TiQBr  Une.  Inc 

^^^  a  ■!!   II     '  -    -     -  ^U^^k^         Ala 

fm  wnencan  now  Nt- 


Northwt  J«l  Center  Ltd.. 
OUdher  Qopal 


RegulatiDns  affected 


14  CFR  121.547  anj  l2l.S83<aM6).. 
14CFRm.433(c)(1).^ —       I  ..^■. 


14  CFR  »l.119l(aM4):  13S.l6S<a)  (5) 

m:  and  13S.18S(b)  0).  (6).  and  {7>. 

14  CFR  61.39(a)(4) „ :. 


Oescriptton  o(  reNef  aoughl 


To  exisnd  Bcamptlon  No.  4110A  that  aSowa  paMUuiwi  to  cany  araployea 
,  oapanoenia  on  m  b-7Z7-ioo  iraignw  avcran  unoar  oaiwn  oonoMina 

■  £^i^^  ^K  a..^iA  -' 

aei  lonn  VI  viai  ananipQon. 
To  amend  Examplon  Ha.  4833  to  alow  peMionar,  wtian  partowning 

traMng^  Md  ohadMng  under  tttal  aiq)enipMor>.  to  parniK  Una  Oiiantod 

PlffA  TcaWnQ  (LOFT)  to  tw  ecooniiMMd  prior  to  pniflciMtcy  training. 
To  aSoMt  paSBonar  to-oonduol  QMWn  Mlandad  owanwalar  NgMi  w(8i  only 

one  ton^4anQa naH^saaoA  ^fatoraand ona ?^ convnunicaiiona aystom. 
To  aflowpeWoner  to  aMWn  a  fligM  teat  tar  the  Commardai  PM  CertHicate 

betora  Ilia  188)  birthday. 


PETmoNS  for  Exemption 


■:-!^u\\<fJ 


tatse 


21780 


22578 


23713 


23907 


23821 


American     Avlinea     Flight 
Aoadamy. 


IMtod   StMaa   Air   Force 
Audiafy. 


Ray's  Fight  Sysiema  d/b/ 
a/ Mflna  Crew  TnMng. 


SiwuFlto  Training  Intema- 
•ontf  DMsioa 


Botnr  Awlaion. 


dk^M   l*nlii<i      I^Aaa^iA^.k^^.1 

riv*  otKKf  iniemaaonaL» 


Regulations  aftactod 


14  CFR  61.83(d)(92)  and  (3).. 


14  CFR  81.118. 


14  CFR  6ie3<d)  (2)  and  (3);  61.1S7(d)  (1) 
and  (2):  and  Appendh  A  of  Part  81. 


U  CFR  81.S7(aMl).  (c).  and  (d):  81.S6(c) 
(1)  and  (d):  ei.63«9  (2)  and  (3): 
81.67(d)(2);  ei.lS7«9  (1)  and  (2);  and  (e) 
(1)  and  (2);  Appendrx  A  o(  Part  61;  and 
Appendbi  H  of  Part  121. 

14  CFR  141.66. 


14  CFR  61.57(a)(1).  (c).  and  (dk  61.58(c) 
(1)  and  (d):  61. 63(d)  (2)  and  (3): 
81.87(d)(2):  6i.iS7(d)  (1)  and  (2)  and  (e) 
(1)  and  (2):  Appendh  A  of  Part  61;  and 
H  of  Part  121. 


Oascriplion  of  reiel  aou^ 


To  extend  Emmplion  Na  4662  that  altowa  8w  uae  of  an  approved  visual 
simulator  by  American  Airiinea  tor  applcanls  tar  a  Caaana  880  (CE-6(X)) 
type  rating  who  have  compietod  the  training  course  o>  American  Airloes 
aa  approved  by  the  FAA  pursuant  to  1 121.424(d). 

(jrant,  May  31, 1988.  Exemption  Na  46S2\ 

To  aMow  CMI  Air  Patrol  mentoers  noidng  private  pikM  certlflcates  to  k>e 
raintouraed  tar  kiel,  ol,  and  maintenance  whla  senHng  on  official  CIvl 

Mr  I'MTQI  fWnKXIS. 

Oram,  May  27. 1988.  Exwnption  Na  4042a 

To  ^odsnd  EMMnpHon  Ho*  3544,  m  flfMndsd.  thsi  iMows  p<1Htonf  to  um 

ttw  rAA  tppfOMtd  Miouil  aimulalor»,to  moit  cartiin  Mnlng  and  tasting 

faQuifainanla, 
Grant.  May  31. 1988,  Exemption  Na  3544& 
To  amend  Exampilon  Na  3931C  Ihat  aSowa  patWoner  to  use  the  FAA- 

spprrwwwl  simulators  to  meet  certain  training  arxl  toating  raquiremervta. 
Oram.  May  31. 1988,  ExMnption  No.  39310. 


To  aHow  pelWoner  to  recommend  gradualsa  of  its  spprwad  oertMcaMon 
coursaa  fai  MgM  Inatojclor  and  airlne  transport  oerWcates  and  ratings 
without  laldng  ttw  FAA's  iMiUaii  toata. 

Qrani,  May  27, 1988.  Eaamption  Na  4045a 

To  amend  Exempdon  Na  4058.  aa  wnandad,  iwt  alowa  peWionar  to  uae 
the  FAA-approved  simulators  to  meet  certain  training  and  taaUng  require- 


Orant,  May  31. 1988.  ExempliOP  Na  40560. 


Petthons  for  E)(EMPTioi«--Contlnued 

DodielNa 

PalMonar 

Descripdon  of  feief  sought 

2S42B 
25696 

VioquaaAlrUnk.lna 

Cor^in^ntsi  Alrlirws. __ ..^ 

14  CFR  135.243(b)(3) , -_ 

14  CFR  135.159(a) _ 

To  tfow  petitioner  to  operate  without  the  requirement  that  its  piots  hold 
an  aimne  Irsnaport  certificate.  In  the  alternative,  petitioner  requests  an 
enempion  from  1 13&293(a)(4)  to  alow  Us  plols  to  be  exempt  from  tw 
inslnjment  approach  prooeduraa  requirad  tor  taato  and  cheolis. 

Denial.  June  1. 1986,  Exemption  No.  40936. 

To  alow  petitioner  and  certain  commuter  axlines  In  which  petitioner  has  an 
ownership  Merast  to  operate  Embraer-120  (EMB-120)  and  Beeeh-1900 
(B-igOO)  alrplanas  without  being  ei|uipped  wito  a  gysoaoopic  raieHX^um 
Indteator.  A  badiup.  8M  attilude  mdtealor  would  be  substituted  for  the 
gyroeoopic  rat»of-tum  indkator. 

Qrant,  June  3. 1988.  Exemption  Na  4939. 

(PR  Doc.  88-13022  Filed  8-»-88: 8:45  am] 

BtLUNO  CODE  4Ste-1S-« 


DEPARTMENT  OF  THE  TREASURY 

Public  Inf onnation  CoNectton 
RequVemento  Submittod  to  OMB  for 
Review 

Date:  Jane  8, 198& 

The  Department  of  Tteasury  has 
submitted  the  following  pobUc 
information  collection  requirement(8)  to 
OMB  for  review  and  clearance  imder 
the  Paperwork  Reduction  Act  of  I960, 
Pub.  L  9&-«ll.  Copies  of  die 
submission(8)  may  be  obtained  by 
calling  the  'nieasuiy  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  DqMrtment  of  Uie 
Treasury,  Room  2224, 15th  and 
Pennsylvania  Avenue  NW.,  Washington, 
DC  2022a 

Intonal  Revenue  Sendee 

OMB  Number:  Hew. 

Form  Number:  TUM  and  TOXA-h. 

Type  of  Review:  New  Collection. 

Title:  Employer's  Order  Blank  for 
Forms— Form  7016;  Agtlcoltural 
Employer's  Order  Kank  for  Forms — 
Form  7018-A. 

Description:  Form  7018  and  Fonn 
7018-A  ailowB  taxpayers  who  must  file 
information  returns  a  ssrstematic  way  to 
order  information  tax  forms  materials. 

Respondents:  Businesses  or  other  for- 
profit 

Estimated  Number  of  Respondents: 

923,qoa 

Estimated  Burden  Hours  Per 
Response:  12  minutes. 

Frequency  of  Response:  Aimually. 

Estimated  Average  Reporting  Burden: 
46.150  hours. 

OMS  NuiTjfterr  1545-0956. 
Form  Number  5600EZ. 
7)<pe  o//Zevieiv.' Revision.  ■■■ 


7¥t/e;  Anniml  Return  of  One- 
Participant  Pension  Benefit  Plan. 

Description:  Form  5500BZ  is  an  annual 
return  filed  by  a  one  participant  or  one 
participant  and  spouse  pension  plan. 
The  IRS  uses  this  data  to  determine  if 
the  plan  appears  to  be  operating 
property  as  required  imder  the  law  or 
whether  the  plan  should  be  audited. 

Respondents:  Farms,  Businesses  or 
other  for-profit  Small  businesses  or 
organizations. 

Estimated  Number  of  Respondents: 
300X)00. 

Estimated  Burden  Hours  Per 
Response:  1  hoinr  25  minutes. 

Frequency  of  Response:  Aimually. 

Estimated  Aven^  Reporting  Burden: 
211,638  hovra. 

Clearance  Officer  Garrick  Shear  (202) 
535-4297.  Internal  Revenue  Swice. 
Room  5571, 1111  Constitution  Avenue 
NW:,  Washington.  DC  20224. 

OMB  Reviewer  Milo  Sunderhauf 
(202)  395-6880.  Office  of  Management 
and  Budget  Room  3208,  New  ^cecutive 
Office  Building,  Washington.  DC  20503. 
Dale  A.  Morgan, 

Departmental  Reports  Management  Offit^r. 
P^  Doc.  88-13048  FHed  6-e-88;  8:45  am] 


PubHc  infofUMtion  Collection 
net|uiieiiieiiis  swwnNneu  lo  (imo  lor 


Date:  June  3, 1968. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearartce  imder 
the  Paperwork  Reduction  Act  of  1980. 
Pub.  L  96-511.  Copies  of  the 
submissionfs)  may  be  obtained  by 
calling  the  Trieasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treastuy,  Room  2224, 15th  and 
Pennsylvania  Avenue  NW.,  Washington, 
DC  20220. 


U3.  Customs  Service 

OAIS  Nu/nte/T  1515-0012. 

Form  Number  3189. 
'    Type  of  Review:  Reinstatement 

Title:  Lay  Order  Application  and 
Approval. 

Description:  Customs  Form  3180  is 
used  to  extend  the  time  for  merchandise 
or  baggage  to  remain  on  a  wharf  or  pier 
from  the  allowed  5  days  after  a  vessel 
has  entered.  It  is  also  used  in  extending 
the  time  limit  in  the  case  of  transferring 
zone  restricted  merchandise  into 
Customs  territory. 

Respondents:  Businesses  or  other  for- 
profit 

Estimated  Number  of  Respondents: 
2,40a 

Estimated  Burden  Hours  Per 
Response:  5  minutes. 

Frequency  of  Response:  On  Occasion. 

Estimated  Average  Reporting  Burden: 
5,998  hours. 

OMB  Number  1515-0097. 

Form  Number  None. 

Type  of  Review:  Extension. 

Title:  Customs  Regulations  Relating  to 
Copyrights. 

Description:  Copyright  owners  who 
choose  to  record  a  copyri^t  with 
Customs  for  import  protection  must 
establish  validity  of  the  copyright  pay 
an  administration  fee,  and  provide 
samples  and  other  information  to  aid 
Customs  officers  in  identifying  piratical 
copies. 

Respondents:  Individuals  or 
households.  Businesses  or  otiier  for- 
profit  Small  businesses  or 
organizations. 

Estimated  Number  of  Respondents: 
600. 

Estimated  Burden  Hours  Per 
Response:  1  hour. 

Frequency  of  Response:  On  Occasion. 

Estimated  Average  Reporting  Burden: 
600  hours. 

Clearance  Officer  Jt^n  Poore  (202) 
566-9181,  U.S.  Customs  Service,  Room 
6426, 1301  Constitution  Avenue,  NW.. 
Washington.  DC  20229. 


BEST  COPY  AVAILABLE 


21963 


0\fB  Reviewer  MUo  Sunderhauf 
(202)  39S-«8aO,  Office  of  Management 
and  Budget.  Room  3208,  New  Executive 
Office  Building.  Washington.  DC  20503. 
Dale  A.  Morgan, 

Departmental  Reports  Management  Officer. 
(FR  Doc  88-13049  Filed  &-9-68;  8:45  am] 


PuMc  toiformatton  CoNection     ^  4 
RwiuirwiMfits  SiibinHt0d  toOMBfof 


Dale:  June  3, 1968. 

The  Department  of  Treasvry  hat 
submitted  Ae  following  public 
information  collection  requirementls)  to 
OMB  for  review  and  clearance  under 
the  Paperworic  Reduction  Act  of  1980t 
Pub.  L  96-511.  Copies  of  the 
8ubmission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
OfBcer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewo-  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury.  Room  2224, 15th  and 
Pennsylvania  Avenue  N.W.. 
Washington.  DC  20220. 

Intetaal  Revenue  Service 

OMB  Number  New. 

Form  Number  W(SFonaeiB55. 

Type  of  Review:  New. 

Title:  Rqxirting  Agent  Authorization. 

DescripUow'Thete  forms  allow 
taxpayers  to  designate  a  reporting  agent . 
to  file  certain  employment  tax  returns 
on  magnetic  tape,  and  to  submit  Federal 
tax  deposits.  These  forms  allow  IRS  to 
disclose  tax  account  information  and  to 
provide  duplicate  copies  of  taxpayer 
correspondence  to  authorized  reporting 
agents.  Reporting  agents  are  persons  or 
organizations  preparing  and  filing 
magnetic  tape  equivaloita  of  Federal  tax 
returns  and/or  submitting  Federal  tax 
deposits. 

Respondents:  Businesses  or  other  for- 
profit 

Estimated  Number  (^Respondents: 

aa      ;-r.  ■  -'  .;,;-r •'_..->< ';• 

Estimated  Burden  Moara  Per 
Response:  5  minutes. 

Frequency  of  Response:  On  Occasion. 

Estimated  Avera^  Reporting  Burden: 
8,000  hours. 

Clearance  Officer  Garridc  Shear  (202) 
535-4297.  Internal  Revenue  Service. 
Room  5571. 1111  Constitution  Avenue 
NW..  Washington,  DC  20224. 

OMBAevieffe/v  Milo  Sunderhauf 
(202)  395-6880.  Office  of  Management 


and  Budget,  Room  3206.  New  Executive 
Office  BuHding.  Washington.  DC  20503. 
Dale  A.  Morgan. 

Departmental  Reports  Management  Officer. 
[FR  Doc  88-13050  Filed  e-»-88;  a-46  am] 
MUMO  COM  4ai»-lS-M 

Custom*  SarviM 
rri>.M-30i 

Conditional  Aceracfltetion  of  a 
Commardal  Laboratory 

AQENCV:  U.S.  Customs  Service. 
Department  of  the  Treasury. 
action:  Notice  of  conditional 
aocreditatioD  of  a  commercial 
labpntory. 


r:  Pursuant  to  S  151.13,  Customs 
Regulations  (19  CFR  151.13),  ComSource, 
Inc.,  809  Tatar  Street  Pasadena,  Texas 
77506,  applied  to  Customs  for 
accreditation  to  ailiilyze  imported 
petroleum  and  petroleum  products  and 
dWihfc  chemicals. 

Customs  has  determined  that  the 
application  is  complete  and  acceptable, 
llierefore.  under  the  provision  of 
§  151.13(c),  ComSource,  Inc..  is 
conditionally  accrpditMl  to  analyze  the 
products  named  below  for  the 
characteristics  Indicated  in  all  Customs 
districts. 
Petroleum  and  petroleum  products,  for: 

API  gravity. 

sediment  and  water  (8&W), 

distillation  characteristics  and 

antiknock  index;  and 
Organic  chemicals  in  bulk  and  in  liquid 
form,  for 

identity  and 

composition. 
EFrecnvc  date:  May  23, 1988. 

FON  PUaTMCII  IWrOWMATKHi  CONTACT: 

Roger ).  Crain,  Office  of  Laboratories 
and  Scientific  Services,  U.S.  Customs 
Service,  1301  Constitution  Avenue  NW., 
Washington,  DC  20226  (202-586-2446). 

Dated:  May  26. 1988. 
fohn  B.  OXou^i|Hii, 

Director,  Office  of  Laboratories  and  Scientific 

Services. 

(FR  Doc  88-13110  Filed  6-»-«8;  8:45  am] 
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VETERANS  ADMINISTRATION 

SdantHIc  Ravlaiw  and  Evaluation. 
Doaru  lor  rwnaoaiiaiion  tiasaarcn  ana 
Davalopmanti  MaaHnQ 

In  accordance  with  Pub.  L  92-463,  the 
Veterans  Administration  gives  notice  of 


a  meeting  of  the  Scientific  Review  and 
Evaluation  Board  for  Jlehabilitation     • 
Research  and  Devel<^mient  This 
meeting  wfll  convene  at  the  Vista 
International  Hotel  1400  M  Sb«et  NW.. 
Washington,  DC  August  2  through 
August  5, 1988.  The  session  on  August  2, 
1988,  is  scheduled  to  begin  at  6:30  p.m. 
and  end  at  lO'.SO  p.in.  The  sessions  on 
August  3, 4,  and  5. 19e8r  are  scheduled  to 
be^  at  8  a  js.  and  end  at  6  p.m.  The 
purpose  of  the  meeting  4s  to  review 
rehabilitation  research  and  development 
applications  for  scientific  and  technical 
m«1t  and  to  make  recommendations  to 
the  Director,  RehabOitatidn  Jlesearch 
and  Development  Service,  regarding 
their  funding. 

The  meeting  will  be  oped  t*  the  public 
(to  the  seating  capacity  of  the  room)  for 
the  August  2nd  session  for  the 
discussion  of  administrative  matters,  the 
general  status  of  the  program,  and  the 
administrative  details  of  the  review 
process.  On  August  3-5, 1988,  the 
meeting  is  dosed  during  which  the 
Board  will  be  reviewing  research  and 
development  applications. 

This  review  involves  oral  comments, 
discussion  of  site  visits,  staff  and 
consultant  critiques  of  research 
protocols,  and  similar  analytical 
documents  that  necessitate  the 
consideration  of  the  personal 
qualifications,  performance  and 
competence  of  individual  research 
investigators.  Disclosure  of  such 
infbnnation  would  constitute  a  cleariy 
unwarranted  invasion  of  personal 
privacy. 

'  Thus,  the  closing  is  in  accordance 
with  5  U.S.C  552b(c)(6)  and  the 
determination  of  the  Administrator  of 
Veterans  Affairs  under  section  10(d)  of 
Pub.  L  92-463  as  amended  by  section 
5(c)  of  Pub,  L  94-409. 

Due  to  the  limited  seating  capacity  of 
the  room,  those  who  plan  to  attend  die- 
open  session  should  contact  Mr.  Jon 
Petersi  Program  Manager,  Rehabilitation 
Research  and  Devel<H>inent  isiervice. 
Veterans  Administration  Central  Office, 
810  Vermont  Avenue  NW.,  Washington. 
DC  20420  (Hione:  202-233-5177)  at  least 
five  days  before  the  meeting. 

Dated:  May  3t  1908. 

By  direction  of  the  Adminiatrator. 
Rosa  Maiia  Footaaet, 
Committee  Management  Officer. 

[FR  Doc  88-13080  Filed  8-«-88;  6M  am] 
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Sunshine  Act  Meetings 


This  section  of  ttie  FEDERAL  REGISTER 
contains  notices  of  meetings  put)iisl>ed 
under  the  "Government  in  the  Sunshine 
Art"  (Pub.   L  94-409)  5  U.S.C.  552t)(e)0). 


Federal  Ragistar 
Vol.  53.  No.  112 
Friday.  June  la  1988 


reoaukL  maimtime  commission 

TNK  AND  date:  10:00  a.m.-June  15, 1988. 

MACC  Hearing  Room  One— 1100  L 
Street  NW.,  Washington.  IX:  20573. 

STATUS:  Parts  of  the  meeting  will  be 
open  to  the  public.  The  rest  of  the 
meeting- will  be  closed  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

Portions  Open  to  the  Public 

1.  TWRA  Petition  for  Rulemaking — Carrier 
Practices  and  Tariff  Rules  Affecting  Rate 
Applicability. 

2.  Proposed  Rule  to  Permit  Correction  of 
Administrative  or  Clerical  Errors  in  Service 
Contracts.  ' 

Portion  Closed  to  the  Public: 

1.  Proposed  General  Rate  Increase  of  Five 
Percent  in  the  Puerto  Rico/Virgin  Islands 
Trade. 

CONTACT  PERSON  Km  MORE 

ntormation:  Tony  P.  Kominoth, 
Assistant  Secretary,  (202)  523-5725. 

[FR  Doc  88-13187  Filed  8-8-88: 10:34  am] 

MUWIQ  CODE  STlO-OMi 


21M4 


Corrections 


Vol  S3  No.  112 
FHday,  June  10.  1968 


This  section  of  the  FEDERAL  REGISTER 
contains  editohal  corrections  of  previousiy 
puMshed  Presidential.  Rule,  Proposed 
Rule,  and  Notice  documents  and  volumes 
of  the  Code  of  Federal  Regulations. 
These  corrections  are  prepared  by  the 
Office  of  the  Federal  Register.  Ageruy 
prepared  corections  are  issued  as  signed 
documents  and  appear  In  the  appropriate 
document  categories  elsewhere  in  the 


DEPARTMENT  OF  AGRICULTURE 
Commodity  Credit  Corporation 
7  CFR  Part  1425 

Cooperative  Marketing  Associations 

Correction  | 

In  rule  document  88-12256  beginning 
on  page  19882  in  the  issue  of 
Wednesday,  June  1. 1988,  make  the 
following  correction: 

On  page  19882,  in  the  second  column, 
in  the  first  complete  paragraph,  in  the 
last  hne,  "1993"  should  read  "1983". 

DEPARTMENT  OF  AGRICULTURE 

Commodity  Credit  Corporation 

7  CFR  Part  1446 

(Aindt2] 

Peanut  Warehouse  Storage  Lxians  and 
Handler  Operations  for  the  1986 
Through  1990  Crops 

Correction 

In  proposed  rule  document  88-12194 
beginning  on  page  19923  in  the  issue  of 
Wednesday,  June  1, 1988,  make  the 
following  corrections: 

91446.106    ICerrMtMl] 

1.  On  page  19924.  in  the  first  column, 
in  §  1446.106(c),  in  the  second  line,  insert 


subparagraph  designator  "(1)"  after 
■  "credir. 

2.  On  the  same  page,  in  the  second 
column,  in  S  1446.106(c)(1),  in  the  fourth 
line,  "contaract"  should  read 
"contracted". 

3.  On  the  same  page,  in  the  same 
column,  in  §  1446.10e(c)(l)(i)(A),  in  the 
fourth  line,  "disposed"  should  read 
"dispose". 

HLUNQ  CODE  in»«1-0 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcing  Import  Limits  for  Certain 
Cotton  and  Man-Made  Fiber  Textile 
Products  Produced  or  Manufactured  in 
Egypt 

Correction 

In  notice  document  88-11246  begiiming 
on  page  17968  in  the  issue  of  Thursday, 
May  19, 1988,.make  the  following 
correction: 

On  page  17968,  in  the  third  column,  in 
the  table,  under  "Category",  in  the  last 
line,  "393"  should  read  "339". 

BiujNaco6c  iso»«i-o 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

16  CFR  Part  1501 

Method  for  Identifying  Toys  and  Other 
Articles  Intended  for  Use  by  Children 
Under  3  Years  of  Age  Which  Present 
Ctioldng,  Aspiration,  or  Ingestion 
Hazards  Because  of  Small  Parts; 
Interpretation 

Correction 

In  rule  document  86-11690  beginning 
on  page  10281  in  the  issue  of  Friday, 
May  27, 1988.  make  the  following 
correction: 


Ob  page  191BZ,  in  the  second  column/ 
in  the  ei{^iA  fine,  "May"  should  read 
"NovenJbei^. 


MLUNQCOOE  UO»«1-0 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


Food 
[FDA 


ition 


li 


Memoraodun  of  Understanding 
Between  the  State  AdmMstration  of 
Import  and  Export  Commotfity 
InspectkNl  of  the  Peopled  RepubHc  of 
China  and  Hm  Fnod  and  Drag 
AdndnMraHoK  Cennicwara  for  Food 


Coirectioa 

In  notice  document  88-11074  be^uming 
on  page  17764  in  1^  iaaie  of 
Wednesday.  Mqy  18. 1988,  make  the 
following  correctian: 

On  page  17764,  in  the  second  column, 
under  FOR  furtmeii  niFomiATiON 
CONTACT,  in  iw  fifth  and  sbdh  Knes,  the 
telephone  VHmba  ahodd  lead,  "301-443- 
1583." 


Friday 

June  10,  1988 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[AZ-02(M»-4212-12] 

Realty  Action:  Exchange  of  Putrfic 
Lands 

Correction 

In  notice  document  86-10590 
appearing  on  page  16015  in  the  issue  of 
llursday.  May  12, 1986.  the  subject 
heading  is  corrected  to  read  as  set  forth 
above.  * 

BHJJNO  CODE  1S0S414> 


UMI 


Part  11 

Department  of 
Agriculture 

-Cooperative  State  Research  Service 

7  CFR  Part  3403 

Small  Business  innovation  Research 
Program;  Administrative  Provisions;  Final 
Rule 
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DEPARTMENT  OF  AGRICULTURE 

Cooperative  State  Research  Service 

7CFR  Part  3403 

Small  Business  Innovation  Research 
Program;  Administrative  Provisiona 

AOENCV:  Cooperative  State  Research 
Service;  USDA. 
action:  Final  rule. 


:  This  document  establishes 
Part  3403  of  Title  7.  Subtitle  B,  Chapter 
XXXrV  of  the  Code  of  Federal  , 

Regulations,  for  the  purpose  of 
administering  the  U.S.  Department  of 
Agriculture's  Small  Business  Innovation 
Research  (SBIR)  program  conducted 
under  the  authority  of  the  Small 
Business  Innovation  Development  Act  of 
1982,  as  amended  (15  U.S.C.  638)  and 
section  630  of  the  Act  making 
appropriations  for  Agriculture,  Rural 
Development,  and  Related  Agencies' 
programs  for  fiscal  year  ending 
September  30, 1987,  and  for  other 
purposes,  as  made  applicable  by  section 
101(a)  of  Pub.  L  Number  99-591. 100 
Stat  3341. 

The  issuance  of  Uiis  rule  estabUshes 
the  procedures  to  be  followed  annually 
in  the  solicitation  of  research  grant 
proposals,  the  evaluation  of  such 
proposals,  and  the  award  of  competitive 
research  ^ants  under  this  prqgram. 
EFFECnvE  date:  June  10, 198S. 
FOR  RmTHn  a«FonsiATiON  contact: 
Terry  J.  Pacovsky,  Chief,  Grant* 
Administrative  Management,  Office  of 
Grants  and  Program  Systems, 
Cooperative  State  Research  Service, 
Room  112,  fnatin  Smitfi  Morrifl  Bmlding, 
15th  and  tnH«»pcnrfon>-o  Avenue  SW.., 
Washington.  DC.  20251-2200. 
(Telephone:  (202)  475-5024.) 


Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3504(h)).  die  collection  of 
information  requirements  contained  in 
this  rule  have  been  approved  imder 
OMB  Document  Nos.  0524-0022. 0524- 
0025,  and  0524-0028. 

Classification 

This  rule  has  been  reviewed  under 
Executive  Order  12291.  and  it  has  been 
determined  that  it  is  not  a  major  rule 
because  it  does  not  involve  a  substantial 
or  major  impact  on  the  Nation's 
economy  or  on  large  numbers  of 
individuals  or  businesses.  There  will  be 
no  major  increase  in  cost  or  prices  for 
consumers,  individual  industries. 
Federal  State,  or  local  governmental 


agencies,  cTfsapaphic  regions.  B  wiU 
net  hate  a  ajpiificant  economic  i 
on  competitive  employment,  ins 
productivity,  innovation,  or  on  the 
ability  of  U.S.  enterprises  to  coapete 
with  foreign-based  enterprises  m 
domestic  or  export  markets.  In  addition, 
it  will  not  have  a  significant  in^pactoQ  a 
substantial  number  of  small  entties  as 
defined  in  the  Regulatory  FlexSd^  Act 
Pub.  L  96-534  (5  U.S.C  601). 

Regulatory  Analysis 

Not  required  for  diis  rulemaldag- 

Environmental  Impact  Statemeal  ' 

This  regulation  does  not  significantly 
affect  the  environment.  Therefon.  an 
environmental  impact  statemeot  is  aot 
required  under  the  National 
Environmental  Policy  Act  cf  IMBL  * 


Catalog  of  Federal  Domasfic  As 

This  program  is  listed  in  the  Catdog 
of  Federal  Domestic  Assistaaoe  under 
No.  10.212,  Small  Business  InnosatiDn 
Research  (SBIR  Program).  For  dn 
reasons  set  forth  in  the  Final  Rale- 
related  Notice  to  7  CFR  Part  3015. 
Subpart  V.  48  FR  29115,  June  24, 1963. 
and  pursuant  to  the  Notice  found  at  52 
FR  22831.  June  Vi,  1967,  this  propm  is 
exchided  iroai  the  scope  of  Exeoative 
Order  12372  which  requires 
intergovernmental  consultation  with 
State  and  local  officials. 


This  document  estabUshes  Pstt  9403 
of  Tlda  f,  Ariitifle  B.  Chapter  XXSOV  of 
te  Code  of  Federal  RegulationiL  for  the 
puiposa  of  sdministering  the  U.S. 
Oepartmeotof  A^culture's  Siaal 
Business  Imovafion  Research  (SBR) 
ppograaoendacted  under  the  auttsor^ 
of  aeoiioBMOof  ihe  Act  making 
appropriaSons  for  Agriculture,  Ratal 
DewslspBaaBC  aad  Related  Agencies' 
piogzams  for  fiscal  year  ending 
September  90, 1967,  and  for  other  ■ 
purposes  as  Made  applicable  bf  section 
101(a)  of  Pub.  L  Number  90-591. 100 
StaL  3341,  and  the  Small  Business 
Innovation  Development  Act  of  1M2.  as 
amended  (15  U.S.C.  638).  This  nde 
establishes  and  codifies  the  praoednres 
to  be  followed  in  the  solidtatioBof 
competitive  small  business  innovation 
research  proposals,  the  evaluaioaef 
such  proposals,  and  the  award  of  giants 
under  this  program. 

On  April  2a.l9ea  the  Departaaent 
published  a  Notice  in  the  Fedeeri 
Register  (53  FR  13048)  proposing  Ike 
establishment  of  this  regulation  ami 
inviting  conunents  from  interested 
individuals  and  organizations. 
Comments  were  requested  by  Hmg  20, 
1988.  No  comments  were  received. 


list  of  Subjects  in  7  CFR  Part  3403 

Grants  programs — agriculture,  Grant 
aAninistration. 

The  Department  therefore  adds  Part 
3M9  to  Title  7.  Subtitle  a  Chapter 
XEXIV  of  die  Code  of  Federal 
l^ulations  as  follows: 

PART  S403— SMALL  BUSINESS 

wmowxytM  research  qrants 

PROGRAM 

Hidipsil  i    flsnwsllnftMiiislion 


9SD3.1    Applicability  of  regulatjons. 

9403.2    Definitions. 

3«3JS    BligibUity  Tequirements. 


Mn4    Three-phase  program. 

Sahpsrt  C    Prsparatlon  and  Sutwnlselon  of 


3403.5  Requests  for  proposals. 

3403.6  General  content  of  proposals. 

5403.7  Proposal  format  for  phase  I 
applications. 

3SC8    Proposal  format  for  phase  D 

applications. 
SI03.9    Submission  of  proposals. 

tiiipirt  D— Proposal  Review  and 
Ceslustlon 

MB3.10  Proposal  review. 

303.11  Phase  I  evaluation  criteria. 

3403.12  Phase  D  evaluation  criteria. 

3403.13  Availability  of  information. 

SeapertC    *^iipplsnisntsry  hifui  iiiallon 

340B.14    Terms  and  conditions  of  grant 
awasds. 

9403.15  Notice  of  grant  awards. 

3403.16  Use  of  funds;  changes. 
903.17    Other  Federal  statutes  and 

regulatioRS  that  apply. 
MD3.18    Other  conditions. 

Authority:  6  U.S.C.  301. 

Sulipart  A— General  Infonnatlon 
i»403.1    AppNoeMNtyofrsgulation* 

[a)  The  regulations  of  this  part  apply 
to  small  business  innovation  research 
pants  awarded  under  the  general 
aathority  of  section  630  of  the  Act 
making  appropriations  for  Agriculture, 
Rami  Development,  and  Related 
Afsnciee'  programs  for  fiscal  year 
ending  September  30. 1987.  and  for  other 
parposes,  as  made  applicable  by  section 
»n(a)  of  Pub.  L  Number  99-591, 100 
Stat.  3341,  and  the  provisions  of  the 
Small  Business  Innovation  Development 
Act  of  1982.  as  amended  (15  U.S.C.  638). 
Ike  Small  Business  Innovation 
Development  Act  of  1082,  as  amended, 
mandalas  that  each  Fedeal  agency  with 
aa  ammal  extramural  budget  for 

'tor  research  and  development  in 
I  of  $100  million  participate  in  a 
Small  Business  bmovatiOn  Research 


(SBIR)  (Hogram  by  reserving  a  statutory 
percentage  of  its  annual  extramural 
budget  for  award  to  small  business 
concerns  for  resealch  or  research  and 
development  in  order  to  stimulate 
technological  innovation,  use  small 
business  to  meet  Federal  research  and 
development  needs,  increase  private 
sector  commercialization  of  innovations 
derived  from  Federal  research  and 
development,  and  foster  and  encourage 
minority  and  disadvantaged 
participation  in  technological 
innovation.  The  U.S.  Department  of 
Agriculture  (USDA)  will  participate  in 
this  program  throu^  the  issuance  of 
competitive  researdi  grants  which  will 
be  administered  by  die  Office  of  Grants 
and  Program  Systems,  Cooperative  State 
Research  Service  (CSRS). 

(b)  The  regulations  of  this  part  do  not 
apply  to  research  grants  awarded  by  the 
Department  of  Agriculture  under  any 
other  authority. 

§3403.2    DaanWoas. 

As  used  in  this  part 

(a)  "i^t/Aoc  reviewers*'  means  experts 
or  consultants,  qualified  by  training  and 
experience  in  particular  scientific  or 
technical  fields  to  render  expert  advice 
on  the  scientific  or  technical  merit  of 
grant  applications  in  those  fields,  who 
review  on  an  individual  basis  one  or 
several  of  tlie  eligible  proposals 
submitted  to  this  program  in  their  area 
of  expertise  and  who  submit  to  the 
Department  written  evaluations  of  such 
proposals. 

^  (b)  "Awarding  official"  means  any 
officer  or  employee  of  the  Department 
who  has  die  authority  to  issue  or  modify 
research  project  grant  instruments  in 
behalf  of  the  Department. 

(c)  "Budget  period"  means  the  interval 
of  time  into  which  the  project  period  is 
divided  for  budgetary  cuid  reporting 
purposes. 

(d)  "Department"  means  the 
Department  of  Agriculture. 

(e)  "Funding  agreement"  is  any 
contract,  grant,  or  cooperative 
agreement  entered  into  between  any 
Federal  agency  and  any  small  business 
for  the  performance  of  experimental, 
developmental,  or  research  work  funded 
in  whole  or  in  part  by  the  Federal 
Government. 

(f)  "Grantee"  means  the  small 
business  concern  designated  in  the  grant 
award  document  as  the  responsible 
legal  entity  to  whom  a  grant  is  awarded 
under  this  part 

(g)  "Minority  and  disadvantaged  small 
business"  is  a  concern:  < 

(1)  Whidi  is  at  least  51  percent  owned 
by  one  or  more  minority  and 
disadvantaged  individuals  or,  in  the 
case  of  any  publicly  owned  business. 


one  in  which  at  least  51  percent  of  the 
voting  stock  is  owned  by  one  or  more 
minority  and  disadvantaged  individuals; 
and 

t2)  Whose  management  and  daily 
business  operations  are  controlled  by 
one  or  more  such  individuals. 
For  purposes  of  this  program,  a  minority 
and  disadvantaged  individual  is  defined 
as  a  member  of  any  of  the  following 
groups:  Black  Americans,  Hispanic 
Americans,  Native  Americans,  Asian- 
Pacific  Americans,  or  Asian-Indian 
Americens. 

(h)  "Peer  review  group"  means 
experts  or  consultants,  qualified  by 
training  and  experience  in  particular 
scientific  or  technical  fields  to  give 
expert  advice  on  the  scientific  and 
technical  merit  of  grant  applications  in 
those  fields,  who  assemble  as  a  group  to 
discuss  and  evaluate  all  of  the  eligible 
proposals  submitted  to  this  program  in  - 
their  area  of  eiqiertise. 

(i)  "I'rincipal  investigator"  means  a 
single  individual  designated  by  the 
grantee  in  the  grant  application  and 
approved  by  the  Department  who  is 
responsible  for  the  scientific  and 
technical  direction  of  the  project. 

(j)  "Program  solicitation"  is  a  formal 
request  for  proposals  whereby  an 
agency  notifies  the  small  business 
community  of  its  research  or  research 
and  development  needtf'and  interests  in 
selected  areas  and  invites  proposals 
from  small  business  concerns  in 
response  to  those  needs. 

(k)  "Project"  means  the  particular 
activity  within  the  scope  of  one  of  the 
research  topic  areas  ictentified  in  the 
annual  solicitation  of  applications, 
which  is  supported  by  a  grant  award 
under  this  part 

(1)  "Project  period"  means  the  total 
length  of  time  that  is  approved  by  the 
Department  for  conducting  the  research 
project  as  outlined  in  an  approved  grant 
application. 

(m)  "Research  or  research  and 
development  (R&D)"  means  any  activity 
which  is: 

(1)  A  systematic,  intensive  study 
directed  toward  greater  knowledge  or    - 
i&derstanding  of  the  sublet  studied; 
<  (2)  A  systematic  study  directed 
specifically  toward  applying  new 
knowledge  to  meet  a  recognized  need:  oe 

(3)  A  systematic  application  of 
knowledge  toward  the  production  of 
useful  materials,  devices,  and  systems 
or  methods,  including  desigo, 
development  and  improvement  of 
prototypes  and  new  processes  to  meet 
specific  requirements. 

(n)  "Research  project  grant"  means 
the  award  by  the  Department  of  funds  to 
a  grantee  to  assist  in  meeting  the  costs 


of  conducting  for  the  benefit  of  the 
public  an  identified  project  which  is 
intended  and  designed  to  establish, 
discover,  elucidate,  or  confirm 
information  or  the  underlying 
mechanisms  relating  to  a  lesearch  topic 
area  identified  in  the  annual  solicitation 
of  applications. 

(0)  "Small  business"  means  a  concern 
which  at  the  time  of  award  of  phase  I 
and  phase  II  funding  agreements  meets 
the  following  criteria: 

(1)  Is  organized  for  profit, 
independentiy  owned  or  operated,  is  not 
dominant  in  the  field  in  which  it  is 
proposing,  has  its  principal  place  of 
business  located  in  tlie  United  States, 
has  a  number  of  employees  not 
exceeding  500  (full-time,  part-time, 
temporary,  or  other)  in  all  affiliated 
concerns  owned  or  controlled  by  a 
single  parent  concern,  and  meets  the 
other  regulatory  requirements  outlined 
in  13  CFH  Part  121.  Business  concerns, 
other  than  licensed  investment 
companies,  or  State  development 
companies  quaUfying  under  the  Small 
Business  Investment  Act  of  1958, 15 
U.S.C  661,  et  seg..  are  affiliates  of  one 
another  when  directly  or  indirectly  one 
concern  controls  or  has  the  power  to 
control  the  other  or  tfiird  parties  (or 
party)  control  or  have  the  power  to 
control  bodi.  Control  can  be  exercised 
through  common  ownership,  common 
management  and  contractual 
relationships.  The  term  "affiliates"  is 
defined  in  greater  detail  in  13  CFR 
121.3(a).  The  term  "number  of 
employees"  is  defined  in  13  CFR 
121.2(b).  Business  concerns  include,  but 
are  not  limited  to,  any  individual, 
partnership,  corporation,  joint  venture, 
association,  or  cooperative. 

(2)  Is  at  least  51  percent  owned,  or  in 
the  case  of  a  publicly  owned  business  at 
least  51  percent  of  its  voting  stock  is 
owned,  by  United  States  citizens  or 
lawfully  admitted  permanent  resident 
aliens. 

(3)  Is  the  primary  source  of 
employment  of  the  principal  investigator 
of  the  proposed  effort  at  the  time  of 
award  and  dxiring  the  conduct  of  the 
proposed  research.  Primary  employment 
means  that  more  than  one-half  of  the 
principal  investigator's  time  is  spent  in 
the  employ  of  the  small  business. 
Primary  employment  with  the  small 
business  applicant  precludes  full-time 
employment  with  another  organization. 

(4)  Is  the  primary  performer  of  the 
proposed  researeh  effort  Because  the 
program  is  intended  to  increase  the  use 
of  small  business  firms  in  Federal 
research  or  R&O,  the  term  "primary 
performer"  means  that  a  mininuim  of 
two-thirds  of  the  research  or  analytical 
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work  must  be  performed  by  the 
proposing  organization  under  phase  I 
grants.  For  phase  n  awards,  a  minimum 
of  one-half  of  the  research  or  analytical 
effort  must  be  conducted  by  the 
proposing  Hrm. 

(p)  "Subcontract"  is  any  agreement, 
other  than  one  involving  an  employer- 
employee  relationship,  entered  into  by  a 
Federal  Government  funding  agreement 
awardee  calling  for  supplies  or  services 
required  solely  for  the  performance  of 
the  original  funding  agreement. 

(q)  "United  States"  means  the  several 
States,  the  territories  and  possessions  of 
the  United  States,  the  Commonwealth  of 
Puerto  Rico,  the  Commonwealth  of  the 
Northern  Mariana  Islands,  the  Trust 
Territory  of  the  Pacific  Islands,  and  the 
District  of  Columbia. 

(r)  "Women-owned  small  business" 
means  a  concern  that  is  at  least  51 
percent  owned  by  a  woman  or  women 
who  also  control  and  operate  it. 
"Control"  as  used  in  this  context  means 
exercising  the  power  to  make  policy 
decisions.  "Operate"  as  used  in  this 
context  means  being  actively  involved 
in  the  day-to-day  management  of  the 
concern.  i 

§3403J    ERglbatyrequirafnents. 

(a)  Each  organization  submitting  a 
proposal  must  qualify  as  a  small 
business  for  research  purposes,  must  be 
the  primary  employer  of  the  principal 
investigator  at  the  time  of  award  and 
during  the  conduct  of  the  actual 
research,  and  must  be  the  primary 
performer  of  the  research  and 
development  effort  In  addition,  the 
work  must  be  performed  by  the  small 
business  concern  in  the  United  States. 

(b]  Joint  ventures  and  limited 
partnerships  are  eligible  to  apply  for  and 
to  receive  research  grants  under  this 
program  provided  that  the  entity  created 
qualifies  as  a  small  business  in 
accordance  with  section  2(3]  of  the 
Small  Business  Act  (15  U.S.C.  632]  and 
as  defined  in  S  3403.2(o)  of  this  part. 

Subpart  B— Program  Description 

§3403.4    Ttif >■  phase  program. 

The  Small  Business  Innovation 
Research  program  will  be  carried  out  in 
three  separate  phases  described  below. 
The  first  two  phases  are  designed  to 
assist  USDA  in  meeting  its  research  and 
development  objectives  and  will  be 
supported  with  Federal  funds.  The 
purpose  of  the  third  phase  is  to  pursue 
the  commercial  applications  or 
objectives  of  the  research  carried  out  in 
phases  I  and  II  through  the  use  of 
private,  non-Federal  funds. 

(a)  Phase  I  is  the  initial  stage  in  which 
the  scientific  and  technical  merit  and 


feasibility  of  an  idea  related  to  one  of     " 
the  research  areas  described  in  the 
program  solicitatjon  is  evaluated, 
normally  for  a  period  not  to  exceed  6 
months. 

(b)  Phase  n  is  the  principal  research 
or  research  and  development  effort  in 
which  the  results  from  Phase  I  are 
expanded  upon  and  further  pursued, 
normally  for  a  period  not  to  exceed  24 
months.  Only  those  small  businesses 
previously  receiving  phase  I  awards  are 
eligible  to  submit  phase  II  proposals.  For 
each  phase  I  project  funded  the  awardee 
may  apply  fbr  a  phase  II  award  only 
once.  Phase  I  awardees  who  for  valid 
reasons  cannot  apply  for  phase  n 
support  in  the  next  fiscal  year  funding 
cycle  may  apply  for  support  not  later 
than  the  second  fiscal  year  funding 
cycle. 

(c)  Phase  HI  is  the  pursuit  of 
commercial  objectives  resulting  from  the 
Federally  supported  work  carried  out  in 
phases  I  and  Q.  This  portion  of  the 
project  is  performed  by  the  small 
business  firm  and  privately  funded  by  a 
non-Federal  source  through  the  use  of  a 
follow-on  funding  commitment.  A 
follow-on  funding  commitment  is  an 
agreement  between  the  small  business 
firm  and  a  provider  of  foUow-on  capital 
for  a  specified  amount  of  funds  to  be 
made  available  to  the  small  business  for 
further  development  of  their  effort  upon 
achieving  certain  mutually  agreed  upon 
technical  objectives  during  phase  II. 

Subpart  C— Preparation  and 
Sutmiiaaion  of  Propoaale 

93403.5    ftoquMts  for  proposals. 

(a)  Phase  I.  A  program  solicitation 
requesting  phase  I  proposals  will  be 
prepared  each  fiscal  year  in  which  funds 
are  made  Available  for  this  purpose.  The 
solicitation  will  contain  information 
sufficient  to  enable  eligible  applicants  to 
prepare  grant  proposals  and  will  include 
descriptions  of  specific  research  topic 
areas  which  the  Department  will 
support  during  the  fiscal  year  involved, 
forms  to  be  completed  and  submitted 
with  proposals,  and  special 
requirements.  A  notice  will  be  published 
in  the  Federal  Register  informing  the 
public  of  the  availability  of  the  program 
solicitation. 

(b)  Phase  II.  For  each  fiscal  year  in 
which  funds  are  made  available  for  this 
purpose,  the  Department  will  send  a 
letter  requesting  phase  II  proposals  bom 
die  phase  I  grantees  eligible  to  apply  for 
phase  n  funding  in  that  fiscal  year.  The 
letter  will  contain  information  sufficient 
to  enable  eligible  applicants  to  prepare 
grant  proposals  and  will  include  forms 
to  be  submitted  with  proposals  as  well 
as  special  requirements.    . 


83403.6  General  content  of  prepoMi*. 

(a)  The  proposed  research  must  be 
responsive  to  one  of  the  USDA  program 
interests  stated  in  the  research  topic 
descriptions  of  the  program  solicitation. 

(b)  Proposals  must  cover  only 
scientific  research  activities.  A  firm 
must  not  propose  product  development, 
technical  assistance,  demonstration 
projects,  classified  research,  or  patent 
applications.  Literature  surveys  should 
be  ccHiducted  prior  to  preparing 
proposals  for  submission  and  must  not 
be  proposed  as  a  part  of  the  SSSR  phase 
I  or  phase  II  effort.  Proposals  principally 
for  the  development  of  proven  concepts 
toward  commercialization  or  for  market 
research  should  not  be  submitted  since 
such  efforts  are  considered  the 
responsibility  of  the  private  sector  and 
therefore  are  not  supported  by  USDA. 

(c)  A  proposal  must  be  limited  to  only 
one  topic.  The  same  proposal  may  not   - 
i}e  submitted  under  more  than  one  topic 
However,  an  organization  may  submit 
separate  proposals  on  the  same  topic. 
Where  similar  research  is  discussed 
under  more  than  one  topic,  the  proposer 
should  choose  that  topic  whose 
description  appears  most  relevant  to  the 
proposer's  research  concept  Duplicate 
proposals  wiU  be  returned  to  the 
applicant  without  review. 

(d)  Phase  I  applicants  should  submit  a 
research  proposal  of  no  more  than  25 
pages,  including  cover  page,  budget,  and 
all  proposal-related  enmosTUVS  or 
attachments.  The  text  must  be  prepared 
on  only  one  side  of  the  page  using  «. 
standard  8V^'  x  11'  white  paper,  with 
no  type  smaller  than  elite  regardless  of 
whether  it  is  single  or  double  spaced.  In 
the  interest  of  equity  to  all  proposers,  no 
additional  attachments,  appendixes,  or 
references  beyond  the  25-page  limitation 
will  be  considered  in  the  proposal 
evaluation  process,  and  proposals  in 
excess  of  the  25-page  limitation  will  not 
be  considered  for  review  or  award.  In 
addition,  supplementary  materials, 
revisions,  and/or  substitutions  will  not 
be  accepted  after  the  due  date  for 
proposals.  For  phase  II  applicants,  this 
page  limitation  does  not  apply. 

53403.7  Proposal fonnat for pitasa I 


(a)  Cover  sheet  Photocopy  and 
complete  Form  CSRS-e67  in  the  program 
solicitation.  The  original  of  the  cover 
sheet  must  at  a  minimum  contain  the 
pen-and-ink  signatures  of  the  proposed 
principal  investigator(s)  and  the 
authorized  organizational  official.  A 
proposal  whidi  does  not  contain  the 
signature  of  the  authorized 
organizational  official'will  not  be 
considered  a  legal  document  and  will  be 


returned  to  the  proposing  small  business 
firm  without  review.  All  other  copies  of 
the  proposal  must  also  contain  a  cover 
sheet,  but  facsimile  or  photocopied 
signatures  will  be  accepted.  The  tide 
should  be  a  brief  (80-diaracter 
maximum),  clear,  specific  designation  of 
the  research  proposed.  It  will  be  used  to 
provide  information  to  Congress  and 
also  will  be  used  in  issuing  press 
releases.  Therefore,  it  should  not 
contain  highly  technical  words.  In 
addition,  phrases  such  as  "investigation 
of  or  "research  on"  should  not  be  used. 

(b)  Project  summary.  Photocopy  and 
complete  Form  CSRS-668  in  the  program 
solicitation.  The  technical  abstract 
should  include  a  brief  description  of  the 
problem  or  opportunity,  project 
objectives,  and  a  description  of  the 
effort.  Anticipated  results  and  potential 
commercial  applications  of  the  proposed 
research  also  should  be  summarized  in 
the  space  provided.  Keywords,  to  be 
provided  in  the  last  block  on  the  page, 
should  characterize  the  most  important 
aspects  of  the  project.  The  project 
summary  of  successful  proposals  may 
be  published  by  USDA  and,  therefore, 
should  not  contain  proprietary 
information.    * 

(c)  Technical  content.  The  main  body 
of  the  proposal  should  include: 

(1)  Identification  and  significance  of 
the  problem  or  opportunity.  Cleariy 
state  the  specific  technical  problem  or 
opportunity  addressed  and  its 
importance. 

(2)  Background  and  rationale.  Indicate 
the  overall  background  and  tedmical 
approach  to  the  problem  or  opportunity 
and  the  part  that  the  ]»t>posed  research 
plays  in  providing  needed  results. 

(3)  Relationship  with  future  research 
or  reseapch  and  development  Discuss 
the  significance  of  the  phase  I  effort  in 
providing  a  foondation  for  the  phase  II 
R&D  effort  State  the  anticipated  results 
of  the  approach  if  the  project  is 
successful  (phases  I  and  U).  This  should 
address:  The  technical,  economic,  social, 
and  other  benefits  to  the  Nation  and  to 
users  of  the  results  such  as  the 
commercial  sector,  the  Federal 
Government,  or  other  researchers:  the 
estimated  total  cost  of  the  approach 
relative  to  benefits;  and,  if  appropriate, 
any  specific  policy  issues  or  decisions 
wUcb  might  be  affected  by  the  results. 

(4]  Phase  I  technical  objectives.  State 
the  specific  objectives  of  the  phase  I 
research  or  research  and  development 
effort,  including  the  technical  questions 
it  will  try  to  answer  to  determine  the 
feasibility  of  the  proposed  approach 

(5)  Phase  I  work  plan.  This  work  plui 
must  provide  an  explicit  detailed 
description  of  the  phase  I  research  or 
reseatvh  and  development  approach. 


The  plan  should  indicate  the  tasks  to  be 
performed  as  well  as  how  and  where  the 
work  will  be  carried  out  Tlte  phase  I 
effort  should  attempt  to  determine  the 
technics  feasibility  of  the  proposed 
concept  The  work  plan  should  be  linked 
with  the  technical  objectives  of  the 
research  and  the  questions  the  effort  is 
designed  to  answer.  Therefore,  it  should 
flow  logically  from  S  3403.7(c)(4]  of  this 
part.  This  section  shoidd  constitute  a 
substantial  portion  of  the  total  proposal- 
(8}  Related  research  or  research  and 
development  Describe  the  significant 
researdi  or  research  and  development 
activities  from  relevant  literature  that 
are  directiy  related  to  the  proposed 
effort,  including  any  conducted  by  the 
principal  investigator  or  by  the 
proposing  firm,  how  it  relates  to  the 
proposed  effort  and  any  planned 
coordination  with  outside  sources.  The 
proposer  must  persuade  reviewers  that 
he  or  she  is  aware  of  related  research  in 
the  selected  subject. 

(d)  Key  personnel  and  bibliography. 
.  Identify  key  persoimel  involved  in  the 
effort  including  information  on  their 
directly  related  education  and 
experience.  For  each  key  person, 
provide  a  chronological  list  of  the  most 
recent  representative  publications  in  the 
topic  area  during  the  preceding  5  years, 
including  those  in  press.  List  the  authors 
(in  the  same  order  as  they  appear  on  the 
paper),  the  full  title,  and  the  complete 
reference  as  these  usually  appear  in 
journals.  Where  vitae  are  extensive, 
summaries  that  focus  on  most  relevant 
experience  or  publications  may  be 
necessary  to  meet  the  proposal  size 
limitation  in  phase  I. 

(e)  Facilities  and  equipment  Describe 
the  types,  location,  and  availability  of 
instrumentation  and  physical  facilities 
necessary  to  carry  out  the  work 
proposed.  Items  of  equipment  to  be 
purehased  must  be  fully  justified  under 
this  section. 

(f)  Consultants.  Involvement  of 
university  or  other  consultants  in  the 
planning  and  research  stages  of  the 
project  is  permitted  and  may  be 
particulariy  helpful  to  small  firms  which 
have  not  previously  received  Federal 
research  awards,  ff  such  involvement  is 
intended,  it  should  be  described  in 
detail.  Proposals  should  include  letters 
from  proposed  consultants  indicating 
willingness  to  serve. 

(g)  Potential  post  application.  Briefly 
describe: 

(1)  Whether  and  by  what  means  the 
proposed  research  appears  to  have 
potential  commercial  application;  and 

(2)  Whether  and  by  what  means  the 
proposed  research  appears  to  have 
potential  use  by  the  Federal 
Government 


(h]  Current  and  pending  support  U  a 
proposal  substantially  the  same  as  the 
one  being  submitted,  has  been 
previously  funded  or  is  currently  funded, 
pending,  or  about  to  be  submitied  to 
another  Federal  agency  or  to  USDA  in  a 
separate  action,  the  proposer  musto 
provide  the  following  inibrmation: 

(1)  Name  and  address  of  the  agency(s) 
to  which  a  proposal  was  submitted,  or 
will  be  submitted,  or  from  which  an 
award  is  expected  or  has  been  received. 

(2)  Date  of  actual  or  anticipated 
proposal  submission  or  date  of  award, 
as  appropriate. 

(3)  Tide  of  proposal  or  award, 
identifying  number  assigned  by  the 
agency  involved,  and  the  date  of 
program  solicitation  under  which  the 
proposal  was  submitted  or  the  award 
was  received. 

(4)  Applicable  research  topic  area  for 
each  proposal  submitted  or  award 
received. 

(5)  Tide  of  research  project 

(6)  Name  and  title  of  principal 
investigator  fbr  eadi  proposal  submitted 
or  award  received. 

USDA  will  not  make  awards  that 
duplicate  research  funded  (or  to  be 
funded)  by  other  Federal  agencies. 
(i)  Cost  breakdown  on  proposal 
budget  Hiotocopy  and  complete  Form 
CSRS-55  in  the  program  solicitation 
only  for  the  phase  under  which  you  are 
currendy  applying.  (An  apphcant  for 
phase  I  funding  should  not  submit  both 
phase  I  and  11  budgets.)  Please  note  the 
following  in  completing  the  budget: 

(1)  Salaries  and  wages.  Indicate  the 
number  and  kind  of  personnel  for  whom 
salary  support  is  sought.  For  key 
personnel,  also  indicate  the  number  of 
work  months  of  involvement  to  be 
supported  with  USDA  funds  (see  blocks 
labeled  "CSRS  Funded  Work  Montiis"). 

(2)  Equipment.  Performing 
organizations  are  expected  to  have 
appropriate  facilities,  suitably  furnished 
and  equipped.  However,  items  of 
equipment  may  be  requested  provided 
that  they  are  specifically  identified  and 
adequately  justified.  Equipment  is 
defined  as  an  article  of  nonexpendable, 
tangible  personal  property  having  a 
useful  life  of  more  than  2  years  and  an 
acquisition  cost  of  $500  or  more  per  unit. 
Vesting  of  tide  to  equipment  purchased 
with  fluids  provided  under  an  SBIR 
funding  agreement  will  be  determined 
by  USDA.  Awardees  should  plan  to 
lease  expensive  equipment 

(3)  Travel.  The  inclusion  of  travel  wUl 
be  carefully  reviewed  with  respect  to 
need  and  appropriateness  for  the 
research  proposed.  Foreign  travel  may 
not  be  included  in  the  phase  I  budget. 
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(4)  Subcontracting  limits. 
Subccmtractiiig  may  not  exceed  one- 
third  of  the  research  or  analytical  effort 
during  phase  I.  In  addition, 
subcontractors  must  perform  their 
portion  of  the  work  in  the  United  States. 
If  subaontracting  costs  are  anticipated. 
they  should  be  indicated  in  block  I.  "Ail 
Other  Direct  Costs."  on  the  budget 
sheet  A  breakdown  of  subcontractual 
cost  is  required.  For  proposals  involving 
subcontractual  at  consulting 
arrangements,  USDA  strongly 
encourages  the  applicant  to  submit  an 
agreement  or  letter  of  intent  signed  by 
the  subcontractor  or  consulting  firm's 
authorized  organizational  official. 

(5)  Fee.  A  reasonable  fee  is  permitted 
under  this  program.  All  fees  are  subject 
to  negotiation  widi  USDA.  If  a  fee  is 
requested,  the  amount  should  be 
indicated  in  block  I,  "All  Other  Direct 
Costs,"  on  the  budget  sheet. 

(6)  Indirect  costs.  If  available,  the 
ciurent  rate  negotiated  with  the 
cognizant  Federal  negotiating  agency 
should  be  used.  If  no  rate  has  been  ; 
negotiated,  a  reasonable  dollar  amount 
in  Ueu  of  indirect  costs  may  be 
requested,  which  will  be  subject  to 
approval  by  USDA.  A  proposer  may 
elect  not  to  charge  indirect  costs  and, 
instead,  use  all  grant  funds  for  direct 
costs.  If  a  negotiated  rate  is  used,  the 
percentage  and  base  should  be 
indicated  in  the  space  allotted  under 
item  K  on  the  budget  sheet  If  indirect 
costs  are  not  charged,  the  phrase  "None 
requested"  should  be  written  in  this 
space. 

(7)  Cost-sharing.  Cost-sharing  is 
permitted  for  proposals  imder  ^s 
program;  however,  cost-sharing  is  not 
required  nor  will  it  be  an  evaluation 
factor  in  considering  the  competitive 
merit  of  proposals  submitted. 

(j)  Research  involving  special 
considerations.  (1)  If  the  proposed 
research  will  involve  either  recombinant 
DNA  molecules  or  human  subjects  at 
risk,  the  proposal  must  so  indicate.  In 
the  event  that  the  project  is  funded,  the 
proposer  may  be  required  to  have  the 
research  plan  reviewed  and  approved 
by  an  appropriate  "Institutional  Review 
Board"  prior  to  commencing  actual 
substantive  work.  It  is  suggested  that 
proposers  contact  local  universities, 
colleges,  or  ncmprofit  research 
organizations  which  have  established 
such  reviewing  mechanisms  to  have  this 
service  performed. 

(2)  Guidelines  to  be  applied  and 
observed  when  conducting  such 
research  are: 

(i)  Recombinant  DNA  Molecules. 
"Guidelines  for  Research  Involving 
Recombinant  DNA  Molecules"  issued 
by  the  National  Institutes  of  Health, 


(See  51  PR  16958-16985  and  any 
subsequent  revisions.) 

(ii)  Human  Subjects  at  Risk. 
Guidelines  issued  by  the  Department  of 
Health  and  Human  Services.  (See  45 
CFR  Part  46.) 

(k)  Proprietary  information.  (1)  If  a 
proposal  contains  proprietary 
information  that  constitutes  a  trade 
secret  proprietary  commercial  or 
financial  information,  confidential 
personal  information,  or  data  affecting 
the  national  security,  it  will  be  treated  in 
confidence  to  the  extent  permitted  by 
law,  provided  the  information  is  clearly 
marked  by  the  proposer  with  the  term 
"confidential  proprietary  information" 
and  provided  the  following  legend  also 
appears  in  the  designated  area  at  the 
bottom  of  the  proposal's  cover  sheet 
(Form  CSRS-667). 

For  any  purpose  other  than  to  evaluate  the 
proposal,  this  data  shall  not  be  disclosed 
outside  the  Government  and  shall  not  be 
duplicated,  used,  or  disclosed  in  whole  or  in 
part,  provided  that  if  a  funding  agreement  is 
awarded  to  this  proposer  as  a  result  of.  or  in 
connection  with.  Oe  submission  of  this  data, 
the  Government  shall  have  the  right  to 
duplicate,  use,  or  disclose  the  data  to  the 
extent  provided  in  the  funding  agreement 
This  restriction  does  not  limit  the 
Government's  right  to  use  information 
contained  in  the  data  if  it  is  obtained  from 
another  source  without  restriction.  The  data 
subject  to  this  restriction  is  contained  in 
pages of  this  proposal.  ' 

(2)  USDA  by  law  is  required  to  make 
the  final  decision  as  to  whether  the 
information  is  required  to  be  kept  in 
confidence. 

(3)  The  inclusion  of  proprietary 
information  is  discouraged  unless  it  is 
necessary  for  the  proper  evaluation  of 
the  proposal.  Hie  proprietary 
information  included  should  be  limited, 
set  off  on  a  separate  page,  and  keyed  to 
the  tejct  by  numbers.  It  should  be 
confined  to  a  few  critical  teohnical  items 
which,  if  disclosed,  could  jeopardize  the' 
obtaining  of  foreign  or  domestic  patents. 
Also,  trade  secrets,  salaries,  or  other 
information  which  could  jeopardize 
commercial  competitiveness  should  be 
keyed  and  set  off  on  separate  page. 
Proposals  or  reports  which  set  off  any 
large  amount  of  information  may  be 
found  unacceptable  by  USDA. 

(1)  Organizational  management 
information.  Before  the  award  of  an 
SBIR  funding  agreement  USDA  requires 
the  submission  of  certain  organizational 
management  and  financial  information 
to  assure  the  responsibility  of  the 
proposer.  Form  CSRS-666 
("Organizational  Information")  and 
Form  CSRS-665  {"Assurance  of 
Compliance  with  the  Department  of 
Agriculture  Regulations  Under  Title  VI 


of  the  Civil  Rights  Act  of  1964.  as 
amended")  are  used  for  this  purpose  and 
are  contained  in  the  program 
soliqitation.  This  information  is  not 
required  unless  a  project  is 
recommended  for  funding,  and  then  it  is 
submitted  on  a  one-time  basis  only. 

§  9403.8    Proposal  foniwt  fof  plMse  N 


the  number  of  copies  to  be  submitted, 
and  the  address  where  proposals  should 
be  mailed  or  delivered. 

Subpart  D— Proposal  Review  and 
Evaluation 


(a)  Cover  sheet.  Follow  instructions 
found  in  1 34a3.7(a)  of  diis  part. 

(b)  Project  summary.  Follow 
instructions  found  in  \  3403.7(b)  of  this 
part 

(c)  Phase  I  results.  A  syn<q>si8  of  the 
phase  I  research  results  should  be 
included  in  the  phase  n  appUcation.  This 
synopsis  should  contain  a  discussion  of 
the  overall  background,  phase  I 
technical  approach,  and  feasibility 
conclusions. 

(d)  Proposal.  Since  phase  n  is  the 
principal  research  and  development 
effort  proposals  should  be  more 
comprehensive  than  those  submitted 
under  phase  I.  However,  the  outline 
contained  in  9  3403.7(c)  of  this  part 
should  be  followed,  tailoring  the 
information  requested  to  the  phase  II 
project. 

(e)  Cost  breakdown  on  proposal 
budget  (1)  For  phase  II,  a  detailed 
budget  is  required  for  each  year  of 
requested  support  In  addition,  a 
summary  budget  is  required  detailing 
the  requested  support  for  the  overall 
project  period.  Form  CSRS-55,  "Proposal 
Budget",  is  to  be  used  for  this  purpose 
and  may  be  photocopied  as  necessary. 

(2)  Travel.  Foreign  travel  may  be 
included  as  necessary  in  the  phase  II 
budget  Such  a  request  will  be  reviewed 
with  respect  to  need  and 
appropriateness  for  the  research 
proposed  and  therefore  should  be 
adequately  justified  in  the  proposal. 

(3)  Subcontracting  limits.  The 
histructions  found  in  §  3403.7(i)(4)  of  this 
part  apply  to  phase  II  proposals  except 
that  the  subcontracting  limit  is  changed 
from  dne-third  to  one-half  of  the 
research  or  analytical  effort. 

(f)  Organizational  management 
information.  Each  phase  II  awardee  will 
be  asked  to  submit  an  updated 
statement  of  financial  condition. 

(g)  Follow-on  funding  commitment  If 
the  proposer  has  obtained  a  contingent 
commitment  for  phase  III  foUow-on 
funding,  it  should  be  forwarded  with  the 
phase  n  appUcation. 


The  program  solicitation  for  phase  I 
proposals  and  the  letter  requesting 
phase  n  proposals  will  provide  the 
deadline  date  for  submitting  proposals. 


{3403.10 

(a)  All  research  grant  applications  will 
be  acknowledged. 

(b)  Phase  I  and^hase  D  proposals  will 
be  judged  competitively  in  a  two-stage 
process,  based  primarily  upon  scientific 
or  technical  merit  First  each  proposal 
will  be  screened  by  USDA  scientists  to 
ensure  that  it  is  responsive  to  stated 
requirements  contained  in  the  program 
solicitation.  Proposals  foimd  to  be 
responsive  will  be  technically  evaluated 
by  peer  scientists  knowledgeable  in  the 
appropriate  scientific  field  using  the 
criteria  listed  in  S  3403.11  or  §  3403.12  of 
this  part  as  appropriate.  Proposals 
found  to  be  nonresponsive  will  be 
returned  to  the  proposing  firm  without 
review. 

(c)  Both  internal  and  external  peer- 
reviewers  may  be  used  during  the 
technical  evaluation  stage  of  this 
process.  Selections  will  be  made  firora 
among  recognized  specialists  who  are 
uniquely  qualified  by  training,  and 
experience  in  their  respective  fields  to 
render  expert  advice  on  the  merit  of 
proposals  received.  It  is  anticipated  that 
such  experts  will  include  those  located 
in  universities.  Government  and  non- 
profit research  organizations.  If  possible. 
USDA  intends  that  peer  review  groups 
shall  be  balanced  with  minority  and 
female  representation  and  with  an 
equitable  age  distribution. 

(d)  Technical  reviewers  will  base  their 
conclusions  and  recommendations  on 
infoi^nation  contained  in  the  phase  I  or 
phase  II  proposal.  It  cannot  be  assumed 
that  reviewers  are  acquainted  with  any 
experiments  referred  to  «vithin  a 
proposal  with  key  individuals,  or  with 
the  firm  itself.  Therefore,  the  proposal 
should  be  self-contained  and  written 
with  the  care  and  thoroughness 
accorded  papers  for  publicatiop. 

(e)  Final  decisions  will  be  made  by 
USDA  based  upon  the  ratings  assigned 
by  reviewers  and  consideration  of  other 
factors,  including  the  potential 
commercial  application,  possible 
duplication  of  other  research,  any 
critical  USDA  requirements,  program 
balance,  and  budget  Kmitations.  In 
addition,  the  follow-on  funding 
commitment  will  be  a  consdieration  for 
phase  n  proposals. 

93403.11    PfMM  I  evaluation  ertterta. 

USDA  plans  to  select  for  award  those 
proposals  offering  the  best  value  to  the 
Nations,  with  approximately  equal 


consideration  given  to  each  of  the 
following  criteria  except  for  item  (a) 
which  will  receive  twice  the  vlaue  of 
any  of  the  other  items:. 

(a)  the  scientific/technical  quality  of 
the  phase  I  research  plan  and  its 
relevaAce  to  the  stated  objectives,  with 
special  emphasis  on  innovativeness  and 
originality. 

(b)  Importance  of  the  problem  or 
opportunity  and  anticipated  benefits  of 
the  proposed  research,  if  successful. 

(c)  Adequacy  of  the  phase  I  objectives- 
to  show  incremental  progress  toward 
proving  the  feasibility  of  approadi. 

{d)  Qualifications  of  the  principal 
investigatoi{s),  other  key  staff  and 
consultants,  and  the  prob&ble  adequacy 
of  available  oc  obtainable 
instrumentation  and  facilities. 

93403.12   Ptiaae II evaluation crtterfa. 

(a)  A  phase  U  proposal  may  be 
submitted  only  by  a  phase  I  awardee. 
The  phase  II  proposal  will  be  reviewed 
for  overall  merit  based  on  the  following 
criteria  with  each  item  receiving 
approximately  equal  weight  except  for 
paragraph  (a)(1)  of  this  section,  which 
will  receive  ^ce  the  value  of  any  of  the 
other  items: 

(1)  The  scientific/technical  quality  of 
the  proposed  research,  with  special 
emphasis  on  innovativeness  and 
originality. 

(2)  Degree  to  which  phase  I  objectives 
were  met  (as  indicated  in  phase  I  final 
report.) 

(3)  "the  technical,  economic,  and/or 
social  importance  of  the  problem  or 
opportunity  and  anticipated  benefits  if 
phase  II  research  is  successful. 

(4)  The  adequacy  of  the  phase  II 
objectives  to  meet  the  problem  or 
opportunity. 

(5)  The  qualifications  of  the  principal 
inve8tigator(s)  and  other  key  personnel 
to  carry  out  the  proposed  work. 

(6)  Reasonableness  of  the  budget 
requested  for  the  work  proposed. 

(b)  In  the  event  that  two  or  more 
phase  n  proposals  are  of  approximately 
equal  technical  merit,  th^  follow-on 
funding  commitment  for  continued 
development  in  phase  ID  will  be  an 
important  consideration.  Hie  value  of 
the  commitment  will  depend  upon  the 
degree  of  commitment  made  by  non- 
Federal  investors,  with  the  maximum  - 
value  resulting  fit)m  a  signed  agreement 
with  reasonable  terms  for  an  amount  at 
least  equal  to  the  funding  requested 
from  USDA  in  phase  II. 

9  3403.13   AvaNabNIty  of  Infoiination. 

Information  regarding  the  peer  review 
process  will  be  made  available  to  the 
extent  permitted  under  the  Freedom  of 
Information  Act  (5  U.S.C.  552).  the 


Privacy  Act  (5  U.S.C.  552a),  and 
implementing  Departmental  and  other 
Federal  regulations.  Implementing 
Departmental  regidations  are  found  at  7 
CFR  Part  1. 

Subpart  E— Supplementary    . 
Information 

93403.14   Tenna  and  conditions  of  grant 


Within  the  limit  of  funds  available  for 
such  purpose,  the  awarding  official  shall 
make  research  project  grants  to  those 
responsible,  eligible  applicants  whose 
proposals  ate  judged  most  meritorious  in 
the  announced  program  areas  under  the 
evaluation  criteria  and  procedures  set    - 
forth  in  this  part  The  beginning  of  the 
project  pericKl  shall  be  no  later  than 
September  30  of  the  Federal  fiscal  year 
in  which  the  project  is  approved  for 
support.  All  funds  granted  under  this 
part  shall  be  expended  solely  for  the 
purpose  for  which  the  fimds  are  granted 
in  accordance  with  the  approved 
appUcation  and  budget  die  regulations 
of  this  part  the  terms  and  conditions  of 
the  award,  the  Federal  Acquisition 
Regulation  (48  CFR  Part  31).  and  the 
Department's  Uniform  Federal 
Assistance  Regulations  (7  CFR  Part 
3015). 

93403.15    NoOca  Of  grant  awards. 

(a)  The  grant  award  document  shaU 
include,  at  a  minimum,  the  foUowing: 

(1)  Legal  name  and  address  of 
perforining  organization. 

(2)  Tide,  of  project 

(3)  Name(s)  and  address(es)  of 
Principal  Investigator(s). 

(4)  Identifying  grant  nimiber  assigned 
by  the  Department. 

(5)  Project  period,  which  specifies  how 
long  the  Department  intends  to  support 
the  effort 

(6)  Total  amount  of  Federal  financial 
assistance  approved  during  the  project 
period. 

(7)  Legal  authorities  under  which  the 
^ant  is  awarded. 

(8)  Approved  budget  plan  for 
categorizing  allocable  project  funds  to 
accomplish  the  stated  purpose  of  the 
grant  award. 

(9)  Other  information  or  provisions 
deemed  necessary  by  the  Department  to 
carry  out  its  granting  activities  or  to 
accomplish  the  purpose  of  a  particular 
research  project  grant 

(b)  The  notice  of  grant  award,  in  the 
form  of  a  letter,  wiU  provide  pertinent 
instructions  and  information  to  the 
grantee  which  are  not  included  in  the 
grant  award  document  described  above. 
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S3403.1*  UMoffunds:< 

(a)  Delegation  t^  fiscal  respawibib'ty. 
The  grantee  may  ntrt  in  whole  or  fai  part 
delegate  or  transfer  to  another  peram. 
institution,  or  organization  the 
responsibility  for  use  or  oqienditure  of 
grant  funds. 

(b)  Change  in  pn^ect  plans.  (1)  The 
permissible  changes  by  the  grantee, 
principal  investigatorts).  or  other  key 
project  personnel  in  the  approved 
research  project  grant  shall  be  limited  to 
changes  in  methodology,  tedmiques,  or 
other  aqiects  of  lite  project  to  expedite 
achievement  of  the  project's  amiroved 
goals.  If  the  grantee  and/or  the  princ^ 
investigator(s)  are  uncertain  as  to 
whether  a  change  complies  with  this 
provision,  the  question  must  be  lefented 
to  the  Department  for  a  final 
detomination. 

(2)  Changes  in  approved  goals,  or 
objectives,  shaH  be  requested  by  the 
grantee  and  ^ppioved  in  writing  by  the 
Departraoit  prior  to  effecting  such 
changes.  In  no  event  shall  requests  fw 
such  changes  be  ajqwoved  «^ioh  are 
outside  the  scope  of  the  original 
approved  project. 

(3)  Oianges  in  approved  project 
leadership  or  the  rephcement  or 
reassignment  of  other  key  project 
personnel  shall  be  requested  by  the 
grantee  and  approved  in  writii^  by  the 
Department  |»ior  to  effecting  auqh 
changes. 

(4)  Transfers  oi  actual  performance  of 
the  substantive  programmatic  work  in 
whole  or  in  part  and  provisions  fbr^ 
payment  of  funds,  K^ether  or  not 
Federal  funds  are  involved,  riiaH  be 
requested  by  the  grantee  and  approved 
in  writing  by  the  Department  prior  to 
effecting  sudi  transfers. 


(c)  Changes  in  project  period.  The 
project  period  may  be  extended  by  die 
■Department  without  adtfitional  financial 

support  for  such  additional  period(si  as 
the  Department  determines  may  be 
necessary  to  complete  or  faffiH  Ae 
purposes  of  an  approved  project  Such 
extension  shall  be  conditioned  upon 
prior  request  by  the  grantee  and 
approval  in  writing  fay  the  Department 

(d)  Changes  in  approved  budget 
Changes  in  an  approved  budget  shaH  be 
requested  by  die  grantee  and  ajqiroved 
in  writing  by  tiie  Department  prior  to 
instituting  sudi  changes  if  the  revision 
will: 

(1)  Involve  transfers  of  amounts 
budgeted  for  indirect  costs  to  absorb 
increase  in  direct  costs: 

(2)  Involve  transfers  of  amounts 
budgeted  for  direct  costs  to 
accommodate  changes  in  indirect  cost 
rates  negotiated  during  a  budget  pwiod 
and  not  am>roved  when  a  grant  was 
awarded: 

(3)  Result  in  a  need  or  claim  for  the 
award  of  additional  funds;  or 

(4)  Involve  transfers  or  expenditures 
of  amounts  requiring  prior  approval  as 
set  forth  in  the  Departmental  regulati<His 
or  in  the  grant  award. 

|*40IL17   OfharFsdaralatatirteeMd 


Sev««l  other  Fedwal  statutes  and/or 
repilations  apply  to  grant  proposals 
considered  tor  review  or  to  research 
project  grants  awarded  under  this  part 
These  include  but  are  not  limited  to: 

7  CFR  Put  1.1— 4J8DA  imptonentatlon  of 
Freedom  of  bfonution  Act 

7  CFR  Part  IS.  Sabport  A-USOA 

impiementatiaa  of  Title  VI  of  the  Civil 
Rights  Act  of  1984,  as  amended 


7  CFR  Part  3015— USDA  Uodbnti  Federal 
Assistance  Regntothms.  {■pfaiacatliig 
OMB  directives  (La,  Ckcalar  Nos.  A-IO!. 
A-ua  A-67,  A-21.  and  A-122]  and 
inoMporating  provlaiaBS  of  SI  U&C. 
6301-6306  (foimeriy  the  Fedeial  Giant 
and  Cooperative  Agreement  Act  of  1977, 
Pab.  L  85-224),  as  weO  as  generri  pobcy 
requirements  applicable  to  redpients  of 
Departmental  financial  asalstanca. 

46  CFR  Part  Sl-ConUactCost  PiriMiples  and 
Itecediwes  of  the  Faoeral  Aoqaiaitioa 
'Regulation 

29  U.S.C  791  section  S04— RahabiliUfion  Act 
of  1973.  and  CFR  Part  15B  (USDA 
implementatioB  td  statute),  prohibiting 
(Bsalmination  based  vpaa  physical  or 
■wntal  handicap  in  FederaBy  asdsted 
programs. 

36  U.&C  200  et  seqv^aylhOole  Act 
controlUog  ailocatiaa  of  rights  to 
inventions  made  by  employees  of  small 
business  fions  and  doamstic  noiqxofit 
organizations,  inchiding  universities,  in 
Federally  assisted  programs 
(implementing  regulations  are  contained 
fal  37  CFR  Part  401). 

S3403Llt   OthafcondWonfc 

The  Department  may,  with  respect  to 
any  research  pn^ect  grant  impose 
additional  condittons  prior  to  or  at  the 
time  of  any  award  when,  in  the 
Department's  judgment  such  conditions 
are  necessary  to  assure  iHr  protect 
advancement  of  the  approved  project 
the  interests  of  the  public  or  the 
conservation  of  grant  funds. 

Done  at  Washington,  DC.  diis  7th  day  of 
June.  1968. 
John  Patrick  lordaa. 

Administrator,  Cooperative  State  Resemdt 

Service. 

[PR  Doc  8»-13180  Filed  6-9-88: 8:45  am] 
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Executive  Order  12642  of  June  8,  1988 

Designation  of  the  Secretary  of  Defense  as  the  Presidential 
Designee    Under    Title    I    of    the    Uniformed    and    Overseas 
'  Citizens  Absentee  Voting  Act 


|FR  Doc.  8a-133S2 
Filed  6-0-8B;  12:29  pm) 
Billing  code  319S-m-M 


By  virtue  of  the  authority  vested  in  me  as  President  by  the  Constitution  and 
laws  of  the  United  States  of  America,  including  section  l6l(a)  of  the  Uni- 
fonned  and  Overseas  Citizens  Absentee  Voting  Act  (Public  Law  99-410)  ("the 
Act"),  it  is  hereby  ordered  as  follows: 

Section  1.  The  Secretary  of  Defense  is  hereby  designated  as  the  "Presidential 
designee^' under  Title  I  of  the  Act. 

Sec.  2.  In  order  to  effectuate  the  purposes  of  the  Act,  the  Secretary  of  Defense 
is  hereby  aulhorized  to  delegate  any  or  all  of  the  functions,  responsibilities, 
powers,  authority,  or  discretion  devolving  upon  him  in  consequence  of  this 
Order  to  any  person  or  persons  within  the  Department  of  Defense. 


THE  WHITE  HOUSE. 
June  8,  1988. 
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Committaa  tar  Purchaaa  From  ths  Bind  and  OtiMr 
savaraly  Handicappad 

NOTICES 

Procurement  list  1968:. 
Additions  and  deletions.  22040       »■      '    , 

Datanaa  Dapartmant 

See  also  Navy  Department 

NOTICES 
Meetings: 

Ada  Board.  22041 

DIA  Scientific  Advisory  Committee.  22041,  22042 
(3  documents) 

Drug  Enforeamant  Administration 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Janssen  Inc..  22059 
Penick  Corp.,  22060 
Stepan  Chemical  Co.,  22060 

(2  documents) 
Upjohn  Ca.  22060 

Education  Dapartmant  " 

PROPOSED  RULES 

Postsecondary  education: 
Summer  intensive  language  institutes  program,  22072 

NOTICES 

Grants;  availability,  etc.: 
Campus-based  programs — 

Systems  of  need  analysis,  22102 
Researchjand  development  centers  program.  22042 

Empioymant  and  Training  Administration 

NOTICES 

Alien  temporary  employment  in  agrictdture  labor 

certification  process;  H-2A  program  handbook,  22076 

Enargy  Dapartmant 

See  Federal  Energy  Regulatory  Commission 

Environmantai  ProtacUon  Agancy 

NOTICES 

Hazardous  waste: 

Alternate  concentration  limit  guidance;  case  studies, 
22043 
Toxic  and  hazardous  substances  control: 

Premanufacture  exemption  applications.  22044 
Water  pollution  control:  sole  source  aquifer  designations: 

New  York,  22045 

Equal  Empioymant  Opportunity  Commiasion 

NOTICES 

Meetings;  Stmshine  Act,  22067 

Export  Administration 

See  International  Trade  Administration 

Farm  Credit  Administration 

RULES 

Farm  credit  system: 
Disclosure  to  shareholders,  21966 


IV 
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rwMrai  Avmofi  mmunwrfliion 

RULES 

Air  traffic  operating  and  flight  rules: 
Air  defense  identification  zones  (AOIZ):  security  control 

Correction.  21989 
Special  Federal  Aviation  Regulation  No.  SO;  Grand 
Canyon  National  Park:  flight  rules  in  vicinity 
Correction.  21988 
mOTOSCO  RULES 
Airworthiness  directives: 
Fokker.  22018,  22020 
(2  doounents) 

FMtoral  Cotnniunicjitlons  Comniission 

PROPOSED  RULES 

Common  carrier  services: 
Telephone  network:  connection  of  simple  inside  wiring, 
etc..  22035 
Radiobroadcasting: 
FM  translator  service.  22035 
Short-spaced  FM  station  assignments  by  use  of 
directional  antennas.  22038 
NOTICES 

Agency  infonnation  collection  activities  under  OMB  review, 

22046 
Common  carrier  services: 
Cellular  markets  applications  designated  for  hearing; 
Charlottesville.  VA.  et  al..  22046 

V 

F9dmM  D«posH  Insuranf  Corpof atkm 

RULES 

Foreign  banks: 
Country  exposure  concentration.  21986    . 

FMtoral  Energy  Regulatory  CommiMlon 

RULES 

Independent  Offices  Appropriations  Act;  filing  fe^ 
Correction.  21992  j 

(2  doounents) 

NOTICES 

Hydroelectric  applications,  22042 
Meetings;  Sunshine  Act,  22067 
SmaO  power  production  and  cogeneration  facilities; 
qualifying  status: 

James  River  Paper  Co..  22043 
Applications,  hearings,  determinations,  etc.: 

Northeast  U.S.  Pipeline  Projects,  22043 

Fedaral  Horns  Loan  Bank  Boant 

NOTICES  .    I     '     '      ' 

Meetings;  Sunshine  Act  22069  ' 

Fadoral  Marithna  Conrndssion 

NOTICES 

Agreements  filed,  etc.,  22047,  22048 

(2  doctunents) 
Automated  tariff  filing  and  information  system:  request  for 

proposal*  issuance  delay,  22048 

Fadoral  MIna  Safety  and  Haalth  Ravlaw  Commlaaion 

NOTICES 

Meetings;  Sunshine  Act  22068 


Fadoral  Pay,  Advisory  Committaa 

NOTICES 
Meetings,  22039 


Fadoral  Rasarva  Systom 

RULES 

Collection  of  checks  and  other  items  and  transfers  of  funds 
(Regulation  J): 
Expedited  Funds  Availability  Act  implementation.  21988 
ji^fncES 
Agency  information  collection  activities  under  OMB  review, 

22048 
Meetings;  Sunshine  Act  22060 

(2  documents) 
Applications,  hearings,  dete^inations,  etc: 
Atlas  Tpwing  Co..  Inc..  et  aL,  22048     .      . 
Delhi  Bancshares.  Inc.;  cotrection,  22049 
Michigan  National  Cqip.  et  al.,  22049 
Rand.  William  Anthony,  22050 

Fadoral  Trado  Commission 

PROPOSED  RUL£S 

Appliance  labeling;  energy  costs  and  consumption,  22022, 
22106 

(2  doounents) 
Prohibited  trade  practices: 
General  Nutrition.  Inc..  22022 
Vons  Companies  et  al.  . 
Correction.  22Q22 

Financial  Managamant  Sorvico 

See  Fiscal  Service 

Fiaeal  Sorvico 

NOTICES"  '''-;'.:- 

Surety  comfianies  acceptable  on  Federu  ocrnds: 

RepublicTFranklin  Insurance  Co.,  22068 
Treasury  direct  book  eqtry  securities  system.  22066  .-        - 

FMi  and  WHdNfo  Sarvtoo 

NOTICES 

Endangered  and  threatened  species  permit  applications, 
22055.22056 
(3  documents) 

Food  and  Drug  Administration 

RULES 

Animal  drugs,  feeds,  and  related  products: 

Dichlorophene  and  toluene  capsules,  21993 
NOTICES 

Animal  dnigs,  feeds,  and  related  products: 
Reid-Powell,  Iha;  dichlorophene/toluene  capsules;    ' 
approval  withdrawn.  22051 
Human  orugs:  '■' 

Export  applicatians-^' ■■  ■ 
Antihemophilic  fector,  lyof^ltzed  powder,  22051 
Dilaudid  tablets  and  Dilaudid  oral  solution.  22052 

Haalth  and  Human  Sorvioas  Dapartmont 

See  Centers  for  Disease  Control;  Food  and  Drug 

Administration;  Health  Care  Financing  Administration: 
Health  Resources  and  Services  Administration:  Public 
Health  Service 

Haalth  Cara  FInancteg  Administration 

PROPOSED  RULES 

Medicare: 
Inpatient  hospital  prospective  payments  system— 
Hospital-specific  rate  adjustment;  effect  of  appeals, 
22028 

Health  Rasourcos  and  Servloes  Administration 
See  also  Public  Health  Service 


NOTICES 

Grants  and  cooperative  agreements: 
Preventive  health  services  in  Pacific  Basin.  22062 

Indian  Affairs  Bureau 

RULES 

Reporting  and  recordkeeping  requirementSr  21993 
THbal  government 
Alaska  Natives;  enrollment  CFR  part  removed,  21995 


See  Fish  and  Wildlife  Service;  Indian  Affairs  Bureau;  Land 
Management  Bureau;  Minerals  Management  Service; 
National  Paiic  Service;  Surface  Mining  Redamation  and 
Enforcement  Office 

International  Trade  Administration 

RULES 

Export  licensing: 
Commodity  control  list 
Recording  and  reproducing  equipment  21989 

Justice  Department 

See  also  Antitrust  Division:  Drug  Enforcement 
Administration 

RULES 

Organization,  functions,  and  authority  delegations: 
Assistant  Attorney  General,  Criminal  Division,  21996 

PROPOSED  RULES 

Debt  collection: 
Tax  refund  offsets  for  collection  of  judgments; 
procedures,  22026 

NOTICES 

Conunittees;  establishment  renewal,  termination,  etc.: 

Department  Resources  Bofird.  22059 

Personnel  Policy  Board,  22058 

Research  and  Development  Review  Board,  22058 

Special  Issues  Coordinating  Group,  22058 

Strategic  Planning  Board,  22058 
Pollution  control;  consent  decree: 

CJ'.  ft  I.  Steel  Corp..  22059 

Labor  DeiMrtment 

See  Employment  and  Training  Administration 

Land  Management  Bureau 

NOTICES 

Coal  leases,  exploration  licenses,  etc.: 

Wyoming,  22054 
Meetings: 

Spanish  Point  Caves  withdrawal;  WY.  22054 
Realty  actions;  sales,  leases,  etc.: 

Idaho,  22055    , 

Mine  Safety  and  Health  Federal  Review  Commission 

See  Federal  Mine  Safety  and  Health  Review  Commission 

Minerals  Management  Service 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 
22056 

National  Foundation  on  the  Arts  and  the  Humanitiea 

NOTICES 
Meetings: 
Visual  Arts  Advisory  Panel,  22060 

National  Institute  for  OccufwHonal  Safety  and  Health 

See  Centers  for  Disease  Control 


Nationai  Oceanic  and  Atmoapherfc  Adminietration 

RULES 

Fishery  conservation  and  management 
Gulf  of  Mexico  shrimp,  21999 
Ocean  salmon  off  coasts  of  Washingtoht  Oregon,  and 

California,  22000 
Pacific  coast  groundfish.  22001 

PROPOSED  RULES 

Fishery  conservation  and  management: 
Gulf  of  Mexico  and  South  Atlantic  coastal  migratory 
pelagic  resources.  22036 

NOTICES 

Meetings: 
I^cific  Fishery  Management  Council.  22040 

National  Parle  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Katmai  National  Park  and  Preserve,  AK,  22057 
Kobuk  Valley  National  Park,  AK,  22057 

Navy  DefMrtment 

PROPOSED  RULES 

Privacy  Act  implementation,  22027 

Nuclear  Regulatory  Commission 

RULES 

Fees;  access  authorization  for  licensee  personnel,  21979 
Production  and  utilization  facilities;  domestic  licensing: 

Commercial  nuclear  power  plants  and  other  nuclear 
production  or  utilization  facilities;  cooperation  with 
states;  policy  statement  21981 
NOTICES 
Petitions;  Director's  decisions: 

Wolf  Creek  Nuclear  Operating  Corp.,  22061 
Applications,  hearings,  determinations,  etc.: 

Duke  Power  Co.  et  al,  22061 

General  Public  Utilities  Nuclear  Corp.,  22062 

Postal  Service 

NOTICES 

Meetings;  Sunshine  Act  22070 

PuliHc  Health  Service 

See  also  Centers  for  Disease  Control;  Food  and  Drug 
Administration;  Health  Resources  and  Services 
Administration 

NOTICES 

Meetings: 

Committee  to  Coordinate  Environmental  and  Health 
Related  Programs,  22054 
Organization,  functions,  and  authority  delegations: 

Assistant  Secretary  for  Health.  22054 

Securities  and  Excliange  Commieaion' 

NOTICES 

Self-regulatory  organizations;  proposed  rule  changes: 
Chicago  Board  Options  Exchange,  Inc^  22063 

Small  Business  Administration 

PROPOSED  RULES 

Procurement  assistance: 
Certificate  of  competency  program.  22015 

NOTICES 

License  surrenders: 

Holding  Capital  Management  Corp..  22064 
Meetings;  regional  advisory  councils: 

Georgia,  22064 
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21977 


OklahoBS.  2am 
Applications,  hearings,  determinations,  etc: 
Revelation  Resource*,  Ltd,  22084 

Surfso9  IflnlnB  RmImmMIon  wid  Enforowiwnt  OMm 
Nonccs 

Agency  information  collection  activities  aider  OAffl  review, 
22068 


See  Coast  Guard;  Federal  Aviation  Administratian 

Tf8ssury  DsfMvtnMnt 

See  also  Flsrad  Service  ' 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 

22065 

(3  documents)  I  ^ 


Separate  Parts  In  TMs  Issue 

PartH 

Department  of  Education,  22072 


PvtIII 

Departsaant  of  Labor,  Employment  ^ad  lYainiog 
Admiiiistration.  22076 

Part  IV 

Department  of  Education,  22102 

PartV 

Federal  Trade  Coiaaiission,  22106 

PartVI 

Department  of  Transportatian,  Coast  Guaid.  22116       ; 
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TNs  section  o«  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicability  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations.  wt>lch  is 
published  under  50  titles  pursuant  to  44 
U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
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DEPARTMENT  OF  AGRICULTURE 
Office  of  the  Secretary 
7CFRPart2 

AmeiKfcwent  of  Delegations  of 
AuttKMity 

AOENCY:  OfBce  of  die  Secretary,  USDA. 
ACTKHe  Final  rule. 

SUMMARV:  This  final  rule  amends  the 
delegations  of  authority  from  the 
Secretary  of  Agriculhire  and  General 
Officers  of  the  Department.  It  clarifies 
the  authority  of  the  Assistant  Secretary 
for  Economics  to  make  long-range, 
worldwide,  economic  analyses  of 
supply,  demand,  and  trade  in  farm 
products  and  the  financial  and  monetary 
aspects  of  agricultural  affairs.  This 
change  will  result  in  an  improved 
process  for  developing  long-range 
estimates  and  provide  more  consistent 
and  reliable  baseline  data  for  agencies 
with  responsibilities  requiring  ^e  use  of 
such  projections.  In  adtUtion,  it  removes 
the  authority  of  the  Assistant  Secretary 
for  Economics  to  conduct  a  feasibility 
study  for  the  monitoring  of  foreign  direct 
investment  in  U.S.  real  estate.  Further,  it 
authorizes  the  Assistant  Secretary  for 
Economics  to  coordinate  energy 
programs  under  the  Defense  Production' 
Act  of  1950  and  Federal  Civil  Defense 
Act  of  1950.  Last  it  makes  minor 
editorial  changes. 
EFrecnvi  OATE  June  13,  ige& 

KM  nmTHBI  INFORMATION  CONTACT: 

Laura  B.  Show,  Chief,  Management 
Analysis  Branch,  Administrative 
Services  Division,  Economics 
Management  Staff,  USDA,  Room  4310, 
South  Building,  12th  and  Independence 
Avenue,  SW.,  Washington,  DC  20250. 
Telephone  (202)  447-7590. 
SUPPLEMENTARV  tNTOMNATION:  This 
final  rule  clarifies  the  authority  of  the 
Assistant  Secretary  for  Economics  and 


the  Administrator,  Economic  Research 
Service  (BRS),  to  make  long-range, 
worldwide,  agricultural  economic 
analyses.  This  authority  has  been 
interpreted  as  falling  within  the  scope  of 
the  Assistant  Secretary's  existing 
delegation  at  7  CFR  2.27(aH3]  and  the 
ERS  Administrator's  delegation  at  7  CFR 
2.84(a}(2)..However,  due  to 
administrative  oversight,  the  long-range 
nature  of  these  tmalyses  has  never  been 
explicitly  stated  under  die  delegations  of 
authority  to  the  Assistant  Secretary  for 
Economics  and  ERS  Administrator, 
although  it  has  been  referenced  as 
belonging  to  the  Assistant  Secretary  for 
Economics  under  the  authorities  of  the 
Under  Secretary  for  International 
Affairs  and  Commodity  Programs  at  7 
CFR  2.21(d)(3).  This  final  rule  amends 
the  redesignated  delegation  at  7  CFR 
2.27(a)(2)  and  the  delegation  at  7  CFR 
2.84(a)(2)  to  include  long-range  analyses. 

In  accord  with  the  Assistant  Secretary 
for  Economics'  authority  for  long-range 
economic  research  and  analyses,  this 
final  rule  delegates  authority  fivm  the 
Secretary  of  Agriculture  to  the  Assistant 
Secretary  for  Economics  to  establish 
interagency  committees  to  coordinate 
the  development  of  a  set  of  analytical 
assumptions  and  long-range 
agricultural-sector  projections.  The 
Assistant  Secretary  for  Economics  has 
redelegated  this  authority  to  the 
Chairman,  World  Agricultural  Outlook 
Board.  This  change  will  result  in  an 
improved  process  for  developing  long- 
range  estimates  and  provide  more 
consistent  and  reliable  baseline  data  for 
agencies  with  responsibilities  requiring 
the  use  of  such  projections. 

In  addition,  this  final  rule  removes  the 
existing  delegation  to  the  Assistant 
Secretary  for  Economics  at  7  CFR 
2.27(a)(12)  and  the  ERS  Administrator  at 
7  CFR  2.84(a)(e)  to  conduct  a  shidy  of 
the  feasibility  of  establishing  a  system 
to  monitor  foreign  direct  investment  in 
U.S.  real  estate.  This  study  was 
completed  in  October  1979  and 
published  under  the  title.  "Monitoring 
Foreign  Ownership  of  U.S.  Real  Estate:  * 
A  Report  to  Congress."  No  further 
requirement  exists  under  the  authority 
of  the  International  Investment  Survey 
Act  of  1978  (22  U.S.C.  3101  et  seq.). 

Further,  this  final  rule  amends  the 
authority  of  the  Assistant  Secretary  for 
Economics  at  7  CFR  2.27(c)  to  hiclude 
the  coordination  of  energy  programs 
among  the  functions  and  responsibilities 
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assigned  under  the  Defense  Production 
Act  of  1950  and  the  Federal  Civil 
Defense  Act  of  1950.  This  change 
conforms  to  the  responsibilities  assigned 
by  Departmental  Regulation  1800-1. 
"Department  Emergency  Preparedness 
Responsibilities"  (September  14, 1983). 
The  Assistant  Secretary  for  Economics 
has  redelegated  authority  for 
coordination  of  energy  programs  to  the 
Director,  Office  of  Energy,  in  new  7  CFR 
2.88(a)(5). 

Last,  this  final  rule  makes  minor 
editorial  changes  to  correct 
typographical  errors,  improve 
readability,  and  remove  a  reference  to 
the  Program  and  Budget  Review  Board 
at  7  CFR  2.27(e).  Tlie  latter  Board  no 
longer  exists. 

lliis  rule  relates  to  internal  agency 
management.  Therefore,  pursuant  to  5 
U.S.C.  553,  notice  of  proposed 
rulemaking  and  opportunity  for 
comment  are  not  required  and  this  rule 
may  be  made  effective  in  less  than  30 
days  after  publication  in  the  Federal 
Register.  Further,  since  this  rule  relates 
to  internal  agency  management,  it  is 
exempt  from  the  provisions  of  Executive 
Order  12291.  Also,  this  action  is  not  a 
rule  as  defined  by  Pub.  L  96-354,  the 
Regulatory  Flexibility  Act,  and  thus  is 
exempt  fixtm  the  provisions  of  that  Act. 

List  of  Subjects  in  7  CFR  Part  2 

Authority  delegations  (Govenmient 
agencies) 

PART  2— DELEGATIONS  OF 
AUTHORITY  BY  THE  SECRETARY  OF 
AGRICULTURE  AND  GENERAL 
OFFICERS  OF  THE  DEPARTMENT 

Accordingly,  Part  2,  Subtitle  A,  Tide  7, 
Code  of  Federal  Regulations,  is 
amended  as  set  forth  below. 

1.  The  authority  citation  for  Part  2    ' 
continues  to  read  as  follows: 

Authority:  5  U.S.C  301  and  Reorganization 
Plan  No.  2  of  1953.  Subpart  C— Delegations  of 
Authority  to  the  Deputy  Secretary,  the  Under 
Secretary  for  International  Affairs  and 
Commodity  Programs,  the  Under  Secretary 
for  Small  Community  and  Rural 
Development,  and  Assistant  Secretaries 

92.27   lAmandad] 

2.  Section  2.27  is  amended  by 
removing  paragraph  (a}(12);  by 
redesignating  paragraphs  (a)(2)  and 
(a)(3)  as  (a)(1)  and  (a)(2),  respectively; 
by  redesignating  paragraphs  (a)(5) 
tim)ugh  (a)(ll)  as  (a)(3)  through  (a)(g): 
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and  by  redesignating  paragraphs  (a)(lS) 
through  (a)(17)  as  (a)(10)  through  (a)7l4). 

3.  Section  2.27  is  further  amended  by 
removing  the  word  "economics"  in 
redesignated  paragraph  (a)(ll)  and 
inserting  in  its  place  the  word 
"economic";  by  removing  the  word 
"and*'  in  its  firat  appearance  in  the  11th 
line  of  paragraph  (c)  and  by  adding 
";  and  the  coordination  of  energy 
programs'*  before  the  period  at  the  end 
of  paragraph  (c):  by  removing  the  word 
"Intra-agency"  in  paragraph  (dK2)(i)  and 
inserting  in  its  place  the  word  "intra- 
agency";  by  removing  the  word 
"Coordinating"  in  paragraph  (d)(3)  and 
inserting  in  its  place  the  word 
•"Coordination";  by  removing  the  words 
"for  consideration  by  the  Program  and 
Budget  Review  Board"  in  paragraph 
(e)(1);  by  removing  the  word 
"assumption"  in  paragraph  (f)(4)  and 
inserting  in  its  place  the  word 
"assumptions";  by  removing  the  word 
"compounds"  in  paragraph  (g)(3Kiv)  and 
inserting  in  its  place  the  word 
"components";  and  by  revising  the 
heading  to  paragraph  (a),  revising 
redesignated  paragraph  (a)(2],  and 
adding  a  new  paragraph  (h)  to  read  as 
follows:  I 

S  2.27   OMSQeBons  of  MiOioflly  to  ttM 

{a}IieJated  to  economic  research  and 
statistical  reporting.  *  *  * 

(Z)  Conduct  economic  and  social 
science  research  and  anal3rses  relating 
to  (i)  food  and  agricoltore  situation  and 
outlook:  (hi  the  production,  marketing, 
and  distribution  of  food  and  fiber 
products  (excluding  forest  and  forest 
prodadt),  indoding  studies  of  the 
performance  of  the  food  and  agricultural 
sector  of  the  economy  in  meeting  needs 
and  wants  of  consumers;  (iii)  basic  and 
long-range,  worldwide,  economic 
analyses  and  research  on  supply, 
demand,  and  trade  in  food  and  fiber 
products  and  the  effects  on  the  U.S.  food 
and  agriculture  system,  including 
general  economic  analyses  of  the 
international  financial  and  monetary 
aspects  of  agricultural  affairs;  (iv) 
natural  resources,  including  studies  of 
the  use  and  management  of  land  and 
water  resources,  the  quality  of  these 
resources,  resource  institutions,  and 
watershed  and  river  basin  development 
problems;  and  (v)  rural  people  and 
communities,  as  authorized  by  Title  D  of 
the  Agricultural  Marketing  Act  of  1946, 
as  amended  (7  U.S.C.  1621-1627),  and 
the  Act  of  June  29, 1935.  as  amended  (7 
U.S.C.  427). 
•        «        *        •        • 

(h)  Related  to  long-range  commodity 
and  agricultural-sector  projections. 


Establish  committees  of  the  agencies  of 
the  Department  to  coordinate  the 
development  of  a  set  of  analytical 
assumptions  and  long-range 
agricultural-sector  projections  (2  years 
and  beyond)  based  on  commodity 
prolectioas  ooaaiatent  with  these 
assumptioDS  and  cooidioatad  tfaroo^ 
the  Interagency  Commodity  Estimates 
Committees. 

Subpart  K—OeiegaHoas  Of  AMthoffty 
l>y  tlM  AasiataiH  Secretary  for 

4.  Section  2.M  is  amended  by 
removing  paragraph  (a)(6)  and 
redesignathig  paragraphs  (a)(7)  throu^ 
(aKU)  as  (aM6)  tfarou^  (a)(10). 

5.  Section  2.84  is  further  amended  by 
removing  the  date  "1945"  in  paragraph 
(a)(1)  and  inserting  in  its  place  the  date 
"1948";  by  removhigthe  word  "a"  in  thi 
fourth  fine  of  paragraph  (a)(4)  and 
inserting  in  its  place  die  wcurd  "any";  by 
removing  the  word  "economics"  in 
redesignated  paragraph  (a)(e) 
introductory  text  andhnserting  in  its 
place  the  word  "economic";  by  removing 
d»  citation  "7  U5.C.  3201"  in 
redesignated  paragra^  (a)(6)(iii)  and 
inserting  in  its  place  the  citation  "7 
U.S.C.  3291";  and  by  revising  paragraph 
(a)(2)  to  read  as  follows: 

%2M 


[m]  Delegations.  *  *  * 

(2)  Conduct  economic  and  social 
science  research  and  analyses  relating 
to  0)  food  and  agriculture  situation  and 
outlodq  (iQ  die  production,  marketing, 
and  dittribotion  of  food  and  fiber 
products  (excbding  forest  and  forest 
products),  inchiding  studies  of  the 
performance  of  the  food  and  agricultural 
sector  of  the  economy  in  meeting  needs 
and  wants  of  consumers;  (iii)  basic  and 
long-range,  woridwide,  economic 
analyses  and  research  on  supply, 
damand.  and  trade  in  food  and  fiber 
products  and  the  eSacts  on  the  VS.  toad 
and  agriculture  system,  including 
general  economic  analyses  of  the 
international  financial  and  monetary 
aspects  of  agricultural  affairs;  (iv) 
natural  resources,  including  studies  of 
the  use  and  management  of  land  and 
water  resources,  the  quality  of  these 
resources,  resource  institutions,  and 
watershed  and  river  basin  development 
problems:  and  (v)  rural  people  and 
communities,  as  audiorized  by  Htle  II  of 
the  Agriodtural  Marketing  Act  of  1946. 
as  amended  (7  U.S.C.  1821-1627),  and 
the  Act  of  June  29. 1935.  as  amended  (7 
U.S.C  427). 


a.  Soctkn  ZM  b  amended  by 

removing  the  citation  "S  2.27  (a),  (d).  (e), 
and  (f)"  in  the  introductory  text  of 
paragraph  (a)  and  inserting  in  its  place 
the  citation  "S  2.27  (a),  (d),  (e).  (f).  and 
(h)";  by  removing  the  word  "enonomy" 
in  paragraph  (a)(3Kiii)  and  inserting  fai 
its  place  the  word  "economy";  by 
removing  die  wcHd  "assumption"  in 
paragraph  (a)(3)(iv)  and  inserting  in  its 
place  Ihie  word  "assumptions";  by 
redesignating  the  subparagraphs  (o),  [b], 
and  (c)  in  paragraph  (a)(4Hii)  as  (A).  (B). 
and  (C);  by  removing  lite  word 
"CoordinatinsT  hi  paragraph  (a)(4)riii] 
and  inserting  in  its  place  the  word 
"Coordination";  and  by  adding  a  new 
paragraph  (aK5)  to  read  as  follows: 

f  2.M    Clwinnan,  Wofid  AQricultural 
Outlook  Board. 

(a) Delegations.  *** 

(5)  Related  to  long-range  commodity 
and  agricultural-sector  projections. 
Establish  committees  of  the  agencies  of 
the  Department  to  coordinate  the 
devekipment  of  a  set  of  analsrtical 
assumptions  and  longnmige 
agricultural-sector  projecti<»s  (2  years 
and  beyond)  based  on  commodity 
projections  consistent  with  these 
assumptions  and  coordinated  through 
the  biteragency  Commodity  Estimates 
Committees. 


7.  Section  2.88  is  amended  by 
removing  the  citation  "fi  ZSTlgji"  in  the 
introductory  text  of  paragraph  (a)  and 
inserting  in  its  place  the  citation  "i  2.27 
(c)  and  (gT:  and  by  adding  a  new 
paragraph  (a)(5)  to  read  as  foQows: 


f  SdM   Ohedort  OMoe  of  Enarpy. 

[e)  Delegations.  '" 

(5)  Administer  resp<msibilities  and 
functions  assigned  under  the  Defense 
Productt(m  Act  of  1950.  as  amended  (50 
U.S.C  ^p.  2061  et  seq.],  and  the 
Federal  Civil  Defisnae  Act  of  1950,  as 
amended  (50  U.SXX  App.  2251  et  seq.). 
concerning  coordination  of  energy 
programs. 

12.89   [Amandod] 

8-  Sectioo  2.80  is  amended  by 
removing  die  citation  "S  ^27(a)(ll)"  in 
the  introductory  text  of  paragraph  (a) 
and  insertiiig  in  its  place  the  dtatxMi 
"1 2.27(aK0)". 

PorSebpartC: 
Ridurd  B.  Lyng, 
Secretary  of  Agriadtare. 

Dated:  )une  7, 1SB8. 


For  Subpart  K: 
Bw«iM.\«||Ma. 

Assiatant  Secretary  for  Boonomics. 

Dated:  May  17. 1988. 
(FR  Do&  a».13163  Filed  6-10.«8: 8:45  am] 
aUMQ  COOC  S4t04V4l 


Anknal  and  Plant  Health  inspoctlon 
Service 

•  CFRPartTS 

IDocket  Na  88-067] 

VaHdated  BruceHosia-Free  Statea 

agency:  Animal  and  Plant  HealUi 
Inspection  Service,  USDA. 
ACTION:  Affirmation  of  interim  rule. 


ir:  We  are  affirming  without  ' 
change  an  interim  rule  that  amended  the 
brucelloeis  regulations  governing  the 
interstate  movement  of  swine  to  include 
Oregon  in  the  list  of  validated 
brucellosis-free  states. 
EFFECTTOE  date:  July  13, 1968. 
FON  RMTNER  MTORMATWN  contact: 

Dr.  Mitdiell  A.  Bssey.  Senior  Staff 
Veterinarian.  Program  Hanning  Staff, 
Va  APHIS,  USOA,  Room  844,  Federal 
Building,  6505  Belcrest  Road. 
Hyattoville,  MD  20782,  301-436-5961. 
SUFFtEMENTARV  INFOfaNATraN: 

Background 

Brucellosis  is  a  contagious  disease 
affecting  animals  and  man,  caused  by 
bacteria  of  the  genus  Brucella. 

The  brucellosis  regulations  in  9  CFR 
Part  78  (referred  to  bielow  as  the 
regulations)  prescribe  conditions  for  the 
interstate  movement  of  catUe.  bison, 
and  swine.  States,  areas,  herds,  and 
individual  animals  are  classified 
according  to  their  brucellosis  status. 
Interstate  movement  requirements  for 
animals  are  based  upon  the  disease 
status  otthe  herd,  area,  or  state  from 
which  the  animal  originates. 

In  an  interim  rule  published  in  the 
Federal  Reg^ter  and  effective  February 
16. 1968  (53  FR  4381-4382.  Docket 
Number  87-158),  we  amended  §  78.43  of 
the  regulations,  which  lists  validated 
brucellosis-free  states,  to  include 
Oregon.  Comments  on  the  interim  rule 
were  required  to  be  postmarked  or 
received  on  or  before  April  18, 1988.  We 
did  not  receive  any  comments.  The  facts 
presented  in  tiie  interim  rule  still 
provide  a  basis  for  tiie  rule.  Executive 
Order  12291  and  Regulatory  Flexibility 
Act. 

We  are  issuing  this  rule  in 
eonformanoe  with  Executive  Order 
12291.  and  we  have  determined  that  it  is 
not  a  "major  rule."  Based  on  information 


conqiUed  by  the  Department,  we  have 
determined  that  diis  rule  will  have  an 
effect  on  the  eoonmny  of  less  than  $100 
million;  will  not  cause  a  major  increase 
in  costs  or  prices  for  consumers, 
individual  faidustries.  Federal  state,  or 
local  government  agencies,  or 
geographic  regions;  and  will  not  cause  a 
significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  SUtes-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

For  this  action,  the  Office  of 
Management  and  Budget  has  waived  its 
review  process  required  by  Executive 
Order  12291. 

This  action  allows  breeding  swine  to 
move  interstate  bom  Oregon  without 
being  tested  for  brucellosis.  The  groups 
affected  by  this  action  are  herd  owmers 
in  Oregon.  We  expect  the  economic 
effect  to  be  minimal;  however,  of  the 
estimated  900  breeding  swine  herd 
owners  in  Oregon,  very  few,  30  or  less, 
will  ship  swine  interstate  for  bteeding 
purposes. 

Under  these  circumstances,  die 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  In  the 
Catalog  of  Federal  Domestic  Assistance 
under  10.025  and  is  subject  to  Executive 
Order  12372,  which  requires 
inteigovemmental  consultation  with 
state  and  local  officials.  (See  7  CFR  Part 
3016.  Subpart  V.) 

Paperwork  Reduction  Act 

This  rule  contains  no  information 
collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.]. 

List  of  Subjecto  in  9  CFR  Part  78 

Animal  diseases,  Brucellosis.  Cattle, 
Hogs,  Quarantine,  Transportation. 

PART  7»-BRUCEU.OSIS 

Accordingly,  we  are  adopting  as  a 
final  rule,  witiiout  change,  the  interim 
rule  that  amended  9  CFR  Part  78  and 
tiiat  was  published  at  53  FR  4381-4382 
on  February  16, 198& 

AutlKirity:  21  U.S.C  111-114B-1. 114g,  115, 
H7, 120. 121. 123-126, 134b,  134f;  7  CFR  2.17. 
2Jn.  and  371.2(d). 


Done  ia  Washington,  DC.  this  8th  day  of 
)unel9e8. 

lasMW.GloMsr. 

Admlnstrator.  AjUaial  and  Plant  Health 
Inspection  Serrice. 

[FR  Do&  88-13224  nied  8-10-68;  8:45  am] 
auwo  coot  tilt  II  M 


NUCLEAR  REGULATORY 
COMMlSSiOir 

10  CFR  Parte  11  and  25 

Acceea  Autttorization  Fee  Sctiedule  for 


AOBNCV:  Nuclear  Regulatory 

Commissian. 

ACTNM:  Final  rule. 


r.  The  Nuclear  Regulatory 

Commission  (NRC)  is  ■menrfing  iti 

regulations  to  revise  the  fee  schedule 
charged  for  background  investigations 
of  licensee  personnel  who  require 
access  to  National  Security  Information 
and/or  Restrictied  Data  and  access  to  or 
control  over  Special  Nuclear  Material. 
The  amendments  comply  with  current 
regulations  in  Parts  11  and  25  which 
provide  that  NRC  will  publish  fee 
adjustments  concurrent  with  notification 
of  any  changes  in  the  rate  charged  the 
NRC  by  the  Office  of  Personnel 
Management  (0PM)  for  conducting  die 
investigations.  The  amendments  also 
inform  licensees  that  they  have  the 
option,  for  an  additional  cost  of  having 
their  applications  processed  in  an 
expedited  manner. 

EFFEcnvE  date:  June  13, 198& 

FOR  FURTNCR  mFONMATION  CONTACT 

Duane  G.  iGdd.  Chiet  Facilities  Security 
and  Operations]  Support  Brandi. 
Division  of  Security,  Office  of 
Administration  and  Resources 
Management  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555. 
telephone  (301)  492-4124. 

SUPFLBNOn-ARV  INFOMMATKMt  The 
0PM  conducts  access  authorization 
background  investigations  for  the  NRC 
and  sets  the  rate  charged  for  these 
investigations.  On  April  1, 1988,  0PM 
increased  the  rate  that  it  charges  the 
NRC  for  conducting  access 
authorization  background 
investigations.  Since  the  fees  that  NRC 
charges  its  licensees  for  material  access 
authorizations  and  personnel  security 
clearances  are  dependent  on  the  rates 
charged  by  OPM  for  conducting  the 
backgroimd  investigations,  the  fee 
schedules  in  NRC  regulations  must  be 
amended  to  reflect  O^'M's  rate  increase. 
OPM  has  increased  the  rate  in  charges 
for  background  investigations  by  $150. 
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or  approximately  S  percent  NRC  is 
paMing  this  additional  cost  to  the 
Ucensees.  The  amendments  also  inform 
licensees  that  they  have  the  option,  for 
an  additional  cost,  of  having  their 
applications  processed  in  an  expedited 
manner.  These  changes  comply  with 
current  regulations  in  Parts  11  and  25 
¥Auth  provide  the  NRC  will  publish  fiee 
adiustments  concurrent  with  notification 
of  any  changes  in  the  rate  charged  the 
NRC  by  the  OPM  for  conducting  the 
investigations. 

Because  these  are  amendments      j 
dealing  with  agency  practice  aodV-  |  v 
procedure,  the  notice  and  comment' 
provi^ons  of  the  Administrative 
Procedure  Act  do  not  apply  pursuant  to 
S  U.8.C  553(b)(A).  The  amendmenU  are 
effective  upon  publication  in  the  Federal 
Regtster.  Good<»u8e  exists  to  dispense 
wiA  the  usual  aOnlay  delay  in  effective 
date  because  the  amendments  are  of  a 
minor  and  administrative  nature  dealing 
with  a  routine  adjustment  in  access 
authorization  fees. 

EnvHonmantal  Impact:  Catagoncal 
ExchMfam 

The  NRC  had  determined  that  this 
regulation  is  the  type  of  action  described 
as  a  categorical  exclusion  in  10  CFR 
51.22(c)(1).  Therefore,  neither  an 
environmental  impact  statement  tu>r  an 
environmental  assessment  has  been 
prepared  fm  this  final  rule. 

P^MTwotk  Reducttaa  A«t  Statemeot 

This  final  rule  does  nOt  contain  a  new 
or  amended  information  collection 
requirement  subject  to  the  Paperwork 
Reductitm  Act  of  1960  (44  U.S.C  3501  et 
seq.).  Existing  requirements  were 
approved  by  the  Office  of  Management 
and  Budget  approval  numbers  3150-« 
0046  and  315O-O062.  t    '■ 

Regulatory  Analysis 

The  Conunission  has  prepared  a 
regulatory  analysis  on  this  final  rule.. 
The  analysis  examines  the  costs  andt  "^-'^ 
benefits  of  the  alternatives  ccmsidered. 
The  anafysis  is  available  tat  inspection 
in  the  NRC  Public  Docum«tt  Room.  1717 
H  Sti«et  NW..  Washington,  DC  Single 
copies  of  the  analysis  may  be  obtained 
fit>m  Duane  G.  Kidd.  Division  of 
Security.  Office  of  Administration  and 
Resources  Management  U.S.  Nuclear 
Regulatory  Commission.  Washington, 
DC  20555,  telephone:  (301)  482-4124. 

Regulatory  Flexibility  Certification   . 

As  required  by  the  Regulatory 
Flexibility  Act  of  198a  5  U.S.C.  e0S(h). 
the  Commission  certifies  that  Uiis  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Each  NRC  licensee  or  other 


organization  i^ch  may  require  access 
to  classified  information  or  Special 
Nuclear.  Material  in  connection  with  a 
license  or  application  for  a  license  will 
be  affected  by  this  final  rule.  Less  than 
14  entities  are  currently  required  to  meet 
the  requirements  of  10  CFR  Parts  11  and 
25.  Because  none  of  these  has  been 
determined  to  be  small  as  defined  by  the 
Regulatory  Flexibility  Act  of  1980,  the 
Commission  finds  that  this  rule  will  not 
have  significant  economic  impact  upon  a 
substantial  number  of  small  entities. 

Ust  of  Subjects 

10  cm  Part  11 

H^zardoas  materials— transportatioiif' 
Investigations,  Nudear  materials. 
Reporting  and  recordkeeping 
requirements.  Security  measures. 
Special  nuclear  material 

10  CFR  Part  25 

Classified  information.  Investigations, 
Penalty,  Reporting  and  recordkeeping 
requirements.  Security  measures. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
the  Energy  Reorganization  Act  of  1974, 
as  amended,  and  5  U.S.C.  552  and  553, 
the  NRC  is  adopting  the  following 
amendments  to  10  CFR  Parts  11  and  25. 

PART  1 1— CRITERIA  AND 
PROCEDURES  FOR  OETERMINiNQ 
EUGIBiUTY  FOR  ACCESS  TO  OR 
CONTROL  OVER  SPECIAL  NUCLEAR 
MATERIAL 

1.  The  authority  citation  for  Part  11 
continues  to  read  as  follows: 

Authority:  Sec.  ISI.  68  Stat.  048.  as 
amended  (42  U.S.C  2201):  sec.  201. 88  Slat. 
.1842.  as  amended  (42  U.S.C  5841). 

Section  11.15(e)  also  issued  under  sec  SOI. 
85  Stat  290  (31  U.S.C  483a}. 

2.  Section  ll.lS(e)  is  revised  to  read  as 
follows: 

flLIS   Aapicatlon  lOf  specM  midsf 


v.NRC-R 

vl.  NRC-R  based  on  certification  of 
comparable  investigation  ...~..~.......>. 


IS 


(e)(1)  Each  application  for  special 
nudear  material  access  authorizati<Mi, 
renewal,  or  change  in  level  must  be 
accompanied  by  the  licensee's 
remittance,  payable  to  the  XJ.S.  Nuclear 
Regulatory  Commission,  according  to 
the  following  schedule: 

i.  NRC-U  reqairing  full  field  investi- 
gation   ..^ 12,127 

ii.  NRC-U  requiring  full  field  invest!- 
gaHon  (expedited  processing)  .....1.....  $2,845 

iii.  NRC-4J  based  on  certification  of 
comparable  full  field  background 
investigation — '. \^^^.. „^        *  0 

iv. NRC-U  or R  renewal >~-.~..'. 'IB 


■  If  the  NRC  delennlne*.  based  on  Its  review  of 
available  data,  that  a  full  field  investiaatkm  is 
necessaty.  a  be  of  tZ.127  will  be  assessed  prior  to 
the  conduct  of  the  iawasticBtlaa- 

*Ilib«  NBC.datMBlp^.baserf  «i.lU.r^iew  of 
available  data,  that  a  Natfcuul  Agency  Check 
Investlsatioa  i*  btcsiiaiy.a  Issi  of  feow  wiU  b« 
asssisaa  pnor  to  the  tasmfart  el  ttw-iaveatlgatkm: 
however,  if  a  full  fteU  inwstifatian  is  deenad 
hacesaary  by  the  hOtC  bksed  ob  its  review  of 
asailfeble  daU.  a  fee  of  «2427  «rUI  be  astesscd 
prior. to  the  conduct  ef  the  iaveftigatlon. 


PART  2S-ACCESS  AUTHORIZATION 
iOR  UCCNSEE  PERSONNEL 

3.  The  authority  dtation  lor  Pwrt  25 
continues  to  read  as  follows: 

Auttority:  Sees.  145, 161,-68  Stat  Mt  048, 
as  amended  (42  U.S.C  2165,  iSOl):  sec.  201. 88 
Stat.  1242.  as  amended  (42  TJ.S.C  S841);  B.O. 
10665.  as  amended.  3  CFR  19S»-1963  COMP., 
p.  398  (SO  U.S.C.  401,  note):  B.0. 12358, 47  FR 
14874.  April  8. 1982. 

Appendix  A  also  issued  tmder  96  Stat  (31 
U.S.C  9071). 

For  die  purposes  of  sec  223, 68  Stat'958.  as 
amended  (42  U.S.C.  2273);  {{  25.13.  25.17(a), 
2S.33  (b]  and  (c)  are  issued  under  1611, 68 
StaL  949.  as  amended  (42  U.S.a  2201(1));  and 
Si  2S.13  and  25.33(b)  are  issued  under  sec. 
1610, 68  SUt  950.  as  amended  (42  U.S.C. 
2201(0)). 

4. /^>pendix  A  is  revised  tOTead  as 
follows:      % 

AppencBx  A-^ees  for  NRC  Access 
Autimrization 


Category 

Fee 

Initial  "L"  Access  Auttwrization.., 

'$1* 

Reinstatement  <H  '  V  Access  Authoriza- 

tion  ~ 

'$15 

enarisiim  or  Tranalsr  of  f*  Access 

Authorization —•. ... 

>$1S 

Inititf  "O-  Acoeas  Aulhorizaiioo 

S2.127 

Initial  "0"  Aocoaa  Authorization  (expe- 

.$2.«4S 

lion..  .„.....„-....       .«..:_-. .— .. 

•$2,127 

**  —    *        -  1,  ^a  ■  li ' — ^ 

•$2,045 

Extension  gr  Translar  ol  ••Q" 

*  $2,127 

Extension  or  Tranalsr  o(  "Q"  (expedUad 

■■■ri  1   ■■■mWi  n\ 

•$2,645 

'  K  iho  NRC  dBlHifins^  ^twwtf  on  H 

1  rawifw  ol 

■xrtable  data,  that  a  MlsM  Hiuartlustlu 

nianeoee 

aary.  a  fsa  of  S^1^7  «« tM  asaMsed  1 

irior  tolM 

oorwucl  ol  the  IrwaaHaahm. 

*FuaiB»  wliorily  tM  ct«aigod  «  mve 

•lipMioAis 

MQulrad. 

W.-'    • ' 

lOCFRPwtSO 

Coopwration  With  States  at 
CoRWMfcial  Nudaar  Powar  Plants  and 
OtlMT  Nudaar  Profluctlon  Of  Utilization 
FadUtlaa;  Polcy  Statamant 


Dated  at  ItockvlUe,  Maryland,  tiiis  Iff  day ; 

of)iuM.i9n. 

For-the  Nuetear  Regulatory  Gommisaion: 
Viclor8latto,fr., 

Executive  Director  forOffemtlom. 
(FR  Doc.  88-13238  Filed  6-10-68:  8:45  am]  - 
MUMO  COM  7*s»-ai-« 


I  Nudear  Regulatory 
Commission. 

ACnoH:  Policy  statement.^ 

summary:  The  Nuclear  Regulatory 
Commission  (NRC)  believes  that  the 
agency's  mission  to  protect  the  pubtic 
health  and  safety  and  the  environment 
can  best  be  served  by  a  policy  of 
cooperation  with  State  governments 
which  unites  the  common  goals  of  the 
NRC  and  the  States.  Acctmlingly,  it  is 
the  NRC's  policy  to  cooperate  fiiJly  with 
State  governments  as  they  seek  to 
respond  to  the  expectations  of  their 
citizens  that  their  health  and  safety  be . 
protected  and  that  there  be  minimal 
impact  on  the  environment  as  a  result  of 
activities  licensed  by  &e  NRC.  In 
accordance  with  this  policy  statement 
the  NRC  will  keep  Governor-appointed 
State  Liaison  Officers  routinely 
informed  on  matters  of  interest  to  the 
States,  and  NRC  will  reqiond  in  a  timely 
maimer  to  State  requests  for  information 
and  State  reoommendations  concerning 
matters  «vithin  NRC's  regulatory 
jurisdiction.  If  requested,  the  NRC  will 
routinely  inform  State  Liaison  Officers 
of  public  meetings  between  the  ffilC  and 
its  licensees  and  applicants,  in  order 
that  State  representatives  may  attend  as 
observers,  and  NRC  will  allow  State 
observatitm  of  NRC  inspection 
activities.  The  NRC  will  consider  State 
proposals  to  enter  into  instruments  of 
cooperati(m  for  State  participation  in 
NRC  inspection  activities  when  these 
programs  have  provisions  to  ensure 
dose  cooperation  with  NRC  The  NRC 
will  not  consider  State  proposals  for 
instruments  of  cooperation  to  conduct 
independent  inspection  programs  of 
NRC-regulated  activities  without  dose 
cooperatiou  with,  and  oversight  by,  the 
NRC  This  policy  statement  is  interided 
to  provide  a  uniform  basis  for  NRC/ 
State  cooperation  as  it  relates  to  the 
regulatory  oversight  of  commercial 
nuclear  power  {rfants  and  other  nuclear 
production  or  utilizaticm  facilities. 
Instruments  of  cooperation  between  the 
NRC  and  the  States,  aj^roved  prior  to 
the  effective  date  of  tUs  policy 
statement  will  continue  to  be  honored 
by  tiie  NRC. 

The  Conunission  invites  interested 
States,  licensees,  applicants,  and 
members  of  the  public  to  comment  on 
the  policy  before  it  becomes  final 
agency  policy.  The  comment  period  will 
expire  30  days  following  the  date  of     . 


publication  in  the  Federal  Registor.  Ute 
proposed  policy  will  be  followed  in  the 
interim,  except  for  those  paragraphs  in 
the  policy  statement  and 
Implementation  section  dealing  with 
State  proposals  for  instruments  of 
cooperation  for  participation  in   : 
inspections  and  inspection  entriance  and 
exit  meetings.  The  Commission  will  not 
act  on  these  specific  types  of  State- 
proposed  instruments  of  cooperation 
until  the  comment  period  expires  and 
the  policy  statement  is  published  as  a 
final  policy  statement 

DATCS:  The  comment  period  expires  on 
July  13, 1988.  Conunents  Received  after 
Uiis  date  will  be  considered  if  it  is 
practical  to  do  so,  but  assurance  of 
consideration  cannot  be  given  except  for 
comments  received  on  ot  before  this 
date. 

AMMESSES:  Mail  written  comments  to 
the  Secretary,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
Attention:  Docketing  and  Service 
Branch.  Deliver  comments  to  One  White 
Flint  Nortii,  11555  Rockville  Pike, 
Rockville,  Maryland  between  7:30  a.m. 
and  4:15  p.m.  Federal  workdays. 
Comments  may  also  be  delivered  to  the 
NRC  Public  Document  Room,  1717  H 
Sti«et  NW.,  Washington,  DC,  between 
7:45  a.m.  and  4:15  pjn.  Copies  of 
comments  received  may  be  examined  at 
tiie  NRC  Public  Document  Room. 

FOR  nNmiEfl  INFORMATION  CONTACT: 

Cariton  C  Kammerer,  Director  for  State, 
Local  and  Indian  Tribe  Programs,  Office 
of  Governmental  and  Public  Affairs,  U.S. 
Nudear  Regulatory  Commission, 
Wariiington.  DC  20555,  Tdephone:  (301) 
492-0321,  or  lane  Mapes,  Senior 
Attorney,  Division  for  Rulemaking  and 
Fuel  Cyde.  Office  of  the  General 
Counsel  U.S.  Nudear  Regulatory 
Commission,  Washisqgton.  DC  20555, 
Telephone:  (301)  492-1642. 
SUPPLEMCNTARV  INFORMATION: 

I.  Background 

The  Atomic  Energy  Act  of  1954  (tiie 
Act)  was  amended  in  1959  to  add 
section  274.  "Cooperation  With  States". 
Section  274  of  tiie  Act  provides  the 
statutory  basis  for  NRC/State 
cooperation  in  nuclear  matters  and 
prescribes  the  frameworic  for  State 
regulation  of  certain  nudear  materials 
and  facilities.  The  focus  of  section  274  is 
primarily  on  protecting  the  public  from 
radiological  hazards  of  source, 
byproduct  and  spedal  nudear  materials 
below  critical  mass.  Under  section  274, 
Uie  Federal  Government  primarily  NRC 
is  assigned  exdnsive  authority  and 
responsibility  to  regtilate  the 
radiological  and  national  security 
aspects  of  the  construction  and 


operation  of  any  nudear  production  or 
utilization  fadlity,  except  for  certain 
authority  over  air  emissions  granted  to 
States  by  the  Qean  Air  Act. 

The  NRC  has  had  extensive  formal 
and  informal  interaction  with  the  States 
tiiroughout  its  history.  The  Agreement 
State  Prografl},  imder  section  274b  of  tiie 
Act  is  an  example  of  a  formal  prop«m 
where  tiie  NRC  relinquishes  its 
regulatory  authority  over  certain 
radioactive  materials  to  the  States. 
There  are  currentiy  29  Agreement  States 
regulating  approximately  65  percent  of 
those  licensees  nationwide  that  use  or 
manufacture  those  types  of  radioactive 
material.  The  Agreement  State  Program 
op«>ates  under  two  Commission  Policy 
Statements,  one  for  entering  into  section 
274b  agreements  and  one  for 
periodically  reviewing  Agreement  State 
radiation  control  programs  for  adequacy 
in  protecting  pubUc  health  and  safety 
and  for  compatibility  with  NRC 
programs,  lids  policy  statement 
supports  continuation  of  the  Agreement 
State  Program  and  is  not  meant  to  affect 
it 

This  policy  statement  is  not  intended 
to  affect  rights  to  notice  and  to 
partidpate  in  hearings  granted  to  States 
by  statute  or  NRC  regulations. 

Under  10  CFR  Part  9.  Subpart  D,  tiie 
NRC  has  provided  procedures  for 
handling  requests  for  an  NRC 
representative  to  participate  or  provide 
information  in  judicial  or  quasi-judidal 
proceedings  conducted  by  States  or 
other  courts  and  agencies.  This  policy 
statement  supports  these  procedures 
and  does  not  affect  them. 

Under  10  CFR  50.55a,  tiie  NRC  has 
recognized  tiie  role  of  the  States  within 
the  American  Society  of  Mechanical 
Engineers'  Boiler  and  Pressure  Vessel 
Code  (ASME  Code)  System.  This  policy 
statement  does  not  affect  the  State  and 
NRC  relationship  as  laid  out  in  the 
'  ASME  Code. 

The  State  Liaison  Officer  Program, 
established  in  1976.  provides  a  focal 
point  in  each  of  tiie  50  States  and  the 
Commonwealth  of  Puerto  Rico  for 
communication  between  NRC  and  the 
States.  The  Governor-appointed  State 
Liaison  Officer  is  intended  to  be  the 
principal  person  in  the  State  to  keep  the 
Governor  informed  of  nudear  regulatory 
matters  of  interest  to  the  Governor,  to 
keep  other  State  officials  informed  of 
these  matters,  and  to  respond  to  NRC 
inquiries. 

Other  areas,  in  which  NRC  and  States 
have  worked  together  indude 
environmental  monitoring  around  the 
premises  of  nudear  power  plant 
facilities  and  partidpation  in  the 
Conference  of  Radiation  Control 
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Program  Directors,  Inc.,  which  addresses 
radiological  health  in  areas  such  as 
diagnostic  and  therapeutic  X-rays, 
-    radioactive  materials,  and  other  related 
activities. 

Under  subseGtion-  274i  of  the  Act,  the 
Commission  is  authorized,  in  carrying 
out  its  licensing  and  regulatory 
responsibiUties,  to  enter  into  a 
Memorandum  of  Understanding  (MOU) 
with  any  State  to  perform  inspections  or 
other  functions  on  a  cooperative  basis 
as  the  NRC  deems  appropriate. 
According  to  the  legislative  history  of 
section  274.  subsection  274i  darifie»4li« 
Commission's  existing  authority  under 
subsection  16lf  which  enables  the  NRC 
to  obtain  the  services  of  State  personnri 
to  perform  functions  on  its  behalf  as  . 
may  be  desirable. 

NRC  has  entered  into  MOUs  with 
several  States  under  subsection  274i  of 
the  Act  MOUs  have  helped  to  facilitate 
environmental  review  during  ^ 

coadtnictioh  of  nuclear  power  plants.  At 
one  point,  there  was  a  perceived  need  to 
broaden  Oie  basis  for  formal  cooperative 
instruments  with  States  under 
subsection  274i  beyond  that  of  water 
quality  MOUs,  As  a  result,  general  or 
"umbrella"  MOUs  were  negotiated,  with 
subagreements  on  specific  issues  such 
as  tow-level  waste  package  and 
tiansiM^  inspeciidns:  TWO  iini<|ue 
agreements  were  if^otialed  with 
OregoK  one  concerning  the  sharing  of 
prop^etaiy  information  regarding  th^ 
#    Trojan  fiaciUty  ah^  die  o^ier  covering 
coordindtioin  of  the  State  and  f>niC    ' 
resident  inspector  programs  at  Trojan. 
Additionally;  the  NRC  has  documented 
the  protocol  that  States  must  follow  to 
be  permitted  to  observe  certain  NRC 
activities  in  "letter  agreements." 

In  recent  years.  States  have  taken  the 
.    initiative  to  monitor  more  closely 
commercial  nuclear  power  plants  and 
other  nuclear  production  or  utilization 
facilities  within,  and  adjacent  to.  their 
State  boundaries  by  becoming  better 
mforraed  and,  in  seme  cases;  more 
involved  in  activities  related  to  the 
regulation  and  operation  of  those  ■ 
facilities.  It  was  this  increased  interest 
by  States  to  become  more  actively 
involved  in  NRC  activities  that  caused 
the  NRC  to  re-exandne  those 
agreements  previously  negotiated  with 
States  and  to  determine  a  uniform  policy 
for  bow  future  State  proposals  should  be 
handled. 

In  developing  this  policy  statement  to 
be  used  to  respond  to  future  State 
proposals,  the  Conmtission,  recognizing 
that  the  regulatory  responsibilities 
assigned  exclusively  to  the  NRC  by  &e 
Act  cannot  be  delegated,  has  i 

considered:  (1)  Those  activities  it  deems 
appropriate  for  States  to  conduct  on  a 


cooperative  basis  and  are  desirable  for 
State  personnel  to  perform  on  behalf  of 
the  NRC:  aiUl  (2)  its  oversi^t 
responsibility  to  ensure  that  NRC 
standards,  regulations,  and  procedures 
are  met  where  State  refwesentatives 
carry  out  NRC  functions.  Further,  it  is 
the  Cdttmiission's  intention  to  provide 
uniformity  in  its  handling  of  State 
requests.  " 

n.  Statement  of  Policy 

It  is  the  NRCs  policy  to  cooperate 
fully  with  State  govemraenis  as  tlwy 
seek  to  respond  to  the  expectations  of    - 
their  citizens  tiiat  their  heelA  and  safety 
be  protected  anB  that  ^re  be  mixmnal 
impact  on  the  enviFonment  as  a  result  of 
activities  licensed  by  the  l^C  The  NRC 
and  the  States  have  complementary 
responsibilities  in  protecting  public 
health  and  safety  and  the  envinmoienL 
Furthermore,  the  NRC  is  committed  to 
the  full  and  timely  disclosure  of  matters 
affecting  the  public  and  to  the  fair  and 
uniform  handling  of  all  agency 
interactions  with  the  States,  the  public, 
and  NRC  licensees.. 

Accordingly,  the  NRC  will  continue  to 
keep  Governor-appointed  State  Liaison 
Officers  routinely  informed  on  matters 
of  interest  to  the  States.  The  NRC  will 
respond  in  a  timely  manner  to  a  State's 
requests  for  information  and  its 
tteoommendations  concertiihg  matters 
within  the  NRCs  regulatory  jurisdiction. 
If  requested,  the  NRC  will  routinely 
inform  State  Liaison  Officers  of  public 
noieetings  l>etween  NRC  and  its  licensees 
and  applicants  in  order  that  State 
representatives  may  attend  as 
observers.  Additionally,  at  the  State's 
request.  State  representatives  will  be 
able  to  observe  specific  inspections 
and/ or  inspection  entrance  and  exit 
meetings  where  State  representatives 
are  knowledgeable  in  radiological  health 
and  safety  matters.   -   ' 

The  Commission  recogntees  that  the 
involvement  of  quahfied  State 
representatives  in  NRC  radiological 
health  and  safety  programs  has  the 
potential  for  providing  additional  tofety 
benefit  Therefore,  the  NRG  will     - 
consider  State  proposals  to  enter  into 
instruments  of  cooperation  for  State 
participation  in  inspecttoiis  and 
inspection  entrance  and  exit  meetings. 
State  participation  in  NRC  jHttgrams 
would  allow  qualified  State 
representatives,  either  individually  or  as 
a  member  of  a  team,  to  conduct  specific 
inspection  activities  in  accordance  widi 
NRC  standards,  regulations,  and 
procedures  in  close  cooperaticm  with  the 
NRC.  State  aotiviMes  will  normally  be 
conducted  under  the  oversight  of  an 
authorized  NRC  representative  widi  the  ' 
degree  of  oversi^t  dependent  upon  the 


activity  involved.  In  the  proposal  to 
enter  into  an  insfrument  of  cooperation, 
the  State  must  identify  those  activities 
for  which  cooperation  with  the  NRC  is 
desired  Tlie  State  must  propose  a 
program  that:  (1)  Recognizes  the  Federal 
Government  primarily  NRC,  as  having 
the  exclusive  authority  and 
responsibility  to  regulate  the 
radiological  and  national  security^ 
aspects  of  the  construction  and 
operation  of  nuclear  production  or 
utilization  hicUities.  except  for  certain 
atfdrarity  over  air  etnissions  granted  to 
States  by  tilie  Clean  ASrA/cir\2yiB  in 
acconbnce  withFMeral  staindards  and 
re:^ulatidn8;  (3)  spedfles  minimum 
ectacation,  iexperienoe,  training,  and 
qiiaUfication  requirements  for  State 
representatives  which  are  patterned 
aft«'  thosrof  NRC  inspectors:  (4) 
contains  provisions  for  the  findings  of 
State  representatives  to  be  tranemitted 
to  NRC  for  disposition;  (5)  would  not 
ilnpose  an  uhdiie  bwden  on  the  NRC 
and  its  licensees  and  applicants;  and  (6) 
abides  by  NRC  {MTOtocol  not  to  be 
publicly  disclo'sa  inspection  findings 
prior  to  the  release  of  the  NRC  ' 
inspection  report 

Consistent  with  sectioB  274(c}  of  the 
Act  the  NRC  will  not  consider  State 
proposals  for  instruments  of  cooperation 
that  do  hot' include  the  elemients  Hsted 
above,  whic^  ai^  designed  to  ensure 
diose  cooperation  and  cimsistenqy  with 
the  NRC  inspection  program.  As  a 
pieciical  mattet,  the  NRC  ts  concerned  • 
that  independent  State  inspection 
progratps  could  direct  an  applicant's  or 
licensee's  attention  to  areas  not 
consistent  with  NRC  safety  priorities, 
misinterpret  NRC  safety  requirements, 
or  give  the  perception  of  dual  regulation. 
For  purposes  of  this  policy  statement  an 
independent  State  inspection  program  is 
one  in  which  State  representatives 
would  conduct  inspections  and  assess 
NRC-regulated  activities  on  a  State's 
own  initiative  and  authority  without 
close  cooperation  with,  and  oversight 
by.  an  authorized  hHlC  representative. 

Instruments  of  cooperation  between 
the  NRC  and  the  States,  approved  prior 
to  the  date  of  this  policy  statement  will  - 
continue  to  be  honored  by  the  NRG  The 
NRC  stnHigly  encourages  those  States ' 
hol<&ng  thesei  agreements  to  consider  „ 
modifying  diem,  if  necessary,  to  bring 
them  into  coi^ormance  with  the 
provisions  of  this  polioy  statement' 

in.  Implementatton 

As  provided  in  the  policy  statement 
the  NRC  will  routinely  keep  State 
Liaison  Officers  informed  on  matters  of  ' 
interest  to  the  States.  In  general,  all 
State  requests  should  come  from  the  ' 
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.  State  Liaison  Officer  to  the  appropriate 
NRC  Regional  Office.  The  NRG  wiU 
make  every  effort  to  respond  as  fiilly  as 
possible  to  all  requests  from  States  for 
information  on  matters  concerning 
nuclear  production  or  utilization  facility 
safety  witiiin  30  days.  The  NRC  will 
work  to  achieve  a  timely  response  to 
State  recommendations  relating  to  the 
safe  opin^tion  of  nuclear  production  or 
utilization  facilities.  State 
representatives  are  firee  to  attend  as 
observers  any  public  meeting  between 
the  NRG  and  its  applicants  and 
licensees.  The  appropriate  Regional 
Office  will  routinely  inform  State 
Liaison  Officers  of  the  scheduling  of 
public  meetings  upon  request.  State 
requests  to  observe  inspections  and/or 
inspection  entrance  and  exit  meetings 
conducted  by  the  NRG  require  die 
approval  of  tiie  appropriate  Regional 
Administrator. 

NRG  will  consider  State  participation 
in  inspections  and  the  inspection 
entrance  and  exit  meetings,  where  the 
State-proposed  agreement  identifies  the 
specific  inspections  they  wish  to  assist 
NRG  with  and  provides  a  program 
containing  those  elements  as  described 
in  the  poUcy  statement  NRG  may 
develop  inspection  plans  along  with 
qualified  State  representatives  using 
applicable  procedures  in  the  NRC 
Inspection  Manual.  Qualified  State 
representatives  may  be  permitted  to 
perform  inspections  in  cooperation  with, 
and  on  behalf  of.  the  NRC  under  the 
oversight  of  an  authorized  NRC 
representative.  The  degree  of  oversight 
provided  would  depend  on  the  activity. 
For  instance.  State  representatives  may 
be  accompanied  by  an  NRG 
representative  initially,  in  order  to 
assess  the  State  inspectors' 
preparedness  to  conduct  the  inspection 
individually.  Other  activities  may  be 
conducted  as  a  team  with  NRG  taking 
the  lead.  All  enforcement  action  will  be 
undertaken  by  the  NRC. 

The  Commission  will  decide  policy 
matters  related  to  agreements  proposed 
under  this  policy  statement  Once  the 
Commission  has  decided  the  pohcy  on  a 
specific  type  of  agreement  similar  State- 
proposed  agreements  may  be  approved, 
consistent  with  Commission  policy,  by 
the  Executive  Director  for  Operations  in 
coordination  witii  the  Office  of 
Governmental  and  Public  Affairs.  A 
State-proposed  instrument  of 
cooperation  will  be  dociunented  in  a 
formal  MOU  signed  by  NRC  and  tiie 
State. 

Once  the  NRC  has  decided  to  enter 
into  an  MOU  for  State  involvement  in 
NRC  inspections,  a  formal  review,  not  . 
less  than  sbc  months  after  the  effective 


date,  will  be  performed  by  the  NRC  to 
evaluate  implementation  of  tiie  MOU 
and  resolve  any  problems  identified. 
Fmal  i^ements  will  be  subject  to 
periodic  reviews  and  may  be  amended 
or  modified  upon  written  agreement  by 
both  parties  and  may  be  terminated 
upon  30  days  writien  notice  by  either 
party. 

Additionally,  once  State  involvement 
in  NRC  activities  at  a  nuclear 
production  or  utilization  facility  is 
api»oved  by  the  NRC.  the  State  is 
responsible  for  meeting  all  requirements 
of  an  NRC  licensee  and  applicant 
related  to  personal  safety  and 
unescorted-access  for  State 
representatives  at  the  site. 

Dated  at  Roclcville.  Maryland,  this  8th  day 
oflune,  1968. 

For  the  Nuclear  Regulatory  Commission. 
Samuel ).  CliUk, 
Secretary  of  the  Commiaaion. 
[PR  Doc.  88-13258  Filed  8-10-88;  8.-45  am] 
MUNM  cooc  7ne-et-M 


FEDERAL  RESERVE  SYSTEM 
12  CFR  Part  210 
[Docket  No.  R-0620]' 

Cdiaction  of  Cttacfca  and  Other  Itama 
and  Wira  Tranaf ara  of  Funda  by 
Fadaral  Raaarva  Banka 

AOENCV:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACnoH:  Final  rule. 

aUMMAnr.  The  Board  is  amending  its 
Regulation  J— Collection  of  Checks  and 
Other  Items  and  Wire  Transfers  of 
Funds  by  Federal  Reserve  Banks  (12 
CFR  Part  210)  to  conform  that  regulation 
to  the  regulation  the  Board  adopted  on 
May  13, 1988.  implementing  the 
Expedited  Funds  AvailabiUty  Act  of 
1987  (Regulation  CG— Availability  of 
Funds  and  Collection  of  Checks  (12  CFR 
Part  229)). 

EFFECTIVE  DATE:  September  1. 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joseph  R.  Alexander,  Senior  Attorney, 
Legal  Division  (202/452-2489):  for  the 
hearing  impaired  only. 
Telecommunications  Device  for  the 
Deaf,  Eamestine  Hill  or  Dorothea 
Thompson  (202/452-3544). 
SUPMEMENTARV  INFORMATION:  In 

August  1987,  Congress  enacted  the 
Expedited  Funds  Availability  Act  {Title 
VI  of  Pub.  L  100-86).  The  Act  seeks  to 
ensure  the  prompt  availability  of  funds 
and  the  expedited  return  of  checks.  On 
May  13, 1988,  the  Board  issued  a  new 
regulation  (Regulation  CO— Availability 


of  Funds  and  Collection  of  Checks— 12 
CFR  Part  229)  to  implement  the 
Expedited  Funds  Availability  Act  (53  FR 
19372  (May  27. 1988)).  Subpart  C  of 
Regulation  CG  established  new  rules, 
applicable  to  depository  institutions  and 
certain  other  financial  institutions, 
designed  to  speed  the  collection  and 
return  of  checks.  These  rules  cover  the 
expeditious  return  responsibilities  of 
payii^  and  returning  banks, 
authorization  of  direct  returns, 
notification  of  nonpayment  of  large- 
dollar  returns  by  the  paying  bank,  check 
indorsement  standards,  and  other 
related  changes  to  the  check  collection 
system. 

Prior  to  the  passage  of  the  Expedited 
Funds  Availability  Act,  tiie  Board  had 
established,  under  the  authority  of  the 
Federal  Reserve  Act,  a  regulation  to 
govern  the  collection  of  checks  and 
other  items  by  Federal  Reserve  Banks 
(Subpart  A  of  Regulation  J  (12  CFR  Part 
210)).  When  die  Board  published  its 
proposed  Regulation  CC  for  comment 
(52  FR  47112  (Dec.  11. 1987)),  it  also 
proposed  a  number  of  amendments  to 
Regulation )  to  conform  that  regulation 
to  the  new  check  collection  and  return 
rules  proposed  in  Subpart  C  of 
Regulation  CG.  Although  approximately 
1,000  comments  were  received  on  the 
combined  proposal,  no  comments 
specifically  addressed  the  proposed 
amendments  to  Regulation  J. 

The  Board  has  adopted  amendments 
to  Subpart  A  of  Regulation  J.  These 
changes  generally  conform  Regulation  J 
to  the  rules  established  in  Subpart  G  of 
Regulation  CC.  The  changes  are 
therefore  technical  in  nature;  the 
substantive  issues  were  considered 
during  the  rulemaking  proceeding  that 
resulted  in  the  adopt,ion  of  Regulation 
CC.  The  conforming  amendments,  inter 
alia: 

1.  Change  the  tide  of  Regulation  ]  fit)m 
"Collection  of  Checks  and  Other  Items 
and  Wire  Transfers  of  Funds"  to 
"Collection  of  Checks  and  Other  Items 
and  Wire  Transfers  of  Funds  by  Federal 
Reserve  Banlis"  to  distinguish 
Regulation  J  fitim  Regulation  CC 
("AvailabiUty  of  Funds  and  Collection  of 
Checks"),  and  make  it  clear  that 
Regulation )  covers  only  checks  cleared 
or  returned  through  a  Federal  Reserve 
Bank  and  wire  transfers  transmitted 
over  the  Federal  Reserve 
Communications  System,  while 
Regulation  CC  covers  all  checks.  A 
similar  change  is  being  made  to  the  tide 
of  Subpart  A. 

2.  Amend  the  authority  citations  to 
include  the  Expedited  Funds 
Availability  Act 
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3.  Confonn  the  definitiona  of 
Regulation )  to  those  adt^ited  for 
Regulation  CC  when  appropriate. 

4.  Provid/B  for  die  handling  by  Reserve 
Bank*  of  letumed  checks  tlurt  the 
Reserve  Banks  did  not  hantUe  dDrinf  the 
forward  collection  process. 

&.  Confonn  the  |»ovisions  regarding 
returned  checks  to  the  provisions  of 
Regulation  CC  that  eliininated  the  ri^t 
of  charge-back  provided  for  in  the 
Uniform  Coounerdal  Code  and 
Regulation )  prior  to  these  amendments. 

&  Remove  the  requirement  that  a 
paying  bank  give  notice  of  nonpayment 
in  the  case  of  large-dollar  returns.  (This 
requirement  is  now  in  Regulation  CC) 

In  addition,  the  Board  is  eliminating 
footnote  2  to  §  21(X2(g)  of  Regulation  ]. 
Section  210.2(g]  restricts  the  definition  of 
"item"  to  instruments  that  can  be 
collected  at  par.  Footnote  2  states  that 
"[t]he  Board  publishes  a  'Memorandum 
on  Exchange  Charges,'  listing  the  banks 
that  would  impose  exchange  charges  on 
cash  items  and  other  checks  forwarded 
by  Reserve  Banks  and  therefore  would 
not  pay  at  par."  Since  November  1980, 
no  baidu  have  imposed  exchange 
charges  on  items  forwarded  by  Reserve 
Banks,  and  the  Board  has  discontini^ed 
publication  of  the  "Memorandum."  | 
Consequently,  footnote  2  no  longer 
serves  any  purpose,  and  the  Board  is 
deleting  it  from  Regulation  ].  Althoi;^ 
the  Board  did  not  publish  the  removal  of 
the  footnote  for  comment  along  with  the 
other  proposed  changes,  the  Board  finds 
that  publication  is  unnecessary  under  5 
VS.C.  553(b). 

The  amendments  the  Board  is 
adopting  are  technical  in  nature  and  are 
not  expected  to  have  any  significant 
economic  effect  on  small  entities  (see  5 
U.S.C  601  et  seq.),  nor  do  they  impose 
any  burdens  on  the  public  under  the 
Paperwork  Reduction  Act  [i^  U.S.C 
3501  et  seq.]. 

List  of  S«;Aiects  in  U  CFR  Part  210 

Banks,  Banking.  Federal  Reserve 
System. 

For  die  reasons  set  out  in  the 
preamble,  effective  September  1, 1988,  ' 
Title  12,  Chapter  U,  Part  210  of  the  Code 
of  Federal  Regulations  is  amended  as 
set  forth  below: 

1.  The  title  of  Part  210  is  revised  \o 
read  as  follows: 

PART  210-nEQULATION  J 
(COUECnON  OF  CHECKS  AND 
OTHER  ITEMS  AND  WIRE  TRANSFERS 
OF  FUNDS  BY  FEDERAL  RESERVE 
BANKS) 

2.  The  authority  citation  for  Part  210  is 
revised'to  read  as  follows: 


Aolhailty:  Fadefal  RcMnre  Act.  see.  t3  (12 
U.S.a  342),  lec  U(i)  (12  U&C  248(1)).  sm:.  16 
(12  U.&C  248(0)  aodaW).  and  sac.  18(Q  (U 
U.S.a  484);  and  ^  Bxpeditwi  Funds 
Availability  Act  (U  U.&C  4001  at  aeq.) 

3.  Hie  title  of  Sabpart  A  is  revised  to 
read  as  follows: 

Subpart  A— CoNectton  Of  Checke  and 
Other  tteew  By  reoeral  Reeefve  Banks 

4.  Section  210.1  is  revised  to  read  as 
follows: 

92iai    Authorfty,  purpoaa,  and  scope. 

The  Board  of  Governors  of  the  Federal 
Reserve  System  ("Board")  has  issued 
this  subpart  pursuant  to  the  Federal 
Reserve  Act,  section  13  (12  U.S.C  342). 
section  ll(i]  (12  U.S.C.  248(i)).  section  16 
(12  U.S.C.  248(o)  and  360],  and  section 
ig(f)  (12  U.S.C  464);  the  Expedited 
Funds  AvaUability  Act  (12  U.S.C.  4001  et 
seq.);  and  other  laws.  This  subpart 
governs  the  collection  of  checks  and 
other  cash  and  noncash  items  and  the 
handling  of  returned  checks  by  Federal 
Reserve  Banks.  Its  purpose  is  to  provide 
rules  for  collecting  and  returning  items 
and  settling  balances. 

5.  In  S  210.2,  paragraph  (e)  and  (f)  and 
the  undesignated  paragraph  at  the  end 
of  paragraph  (g)  are  revised,  footnote  2 
in  paragraph  (g)  is  deleted,  paragraph  (j) 
is  revised,  paragraphs  (k)  and  (1)  are 
redesignated  as  paragraphs  (1)  and  (m), 
a  new  paragraph  (k)  is  added,  the 
introductory  text  of  redesignated 
paragraph  (1)  is  revised,  and  the 
undesignated  paragraph  at  the  end  of 

S  210.2  is  revised  to  read  as  follows: 

9210,2   OeflnWene. 


(e)  "Cash  Items'*  means — 

(1)  A  check  other  than  one  classified 
as  a  noncash  item  under  this  section;  or 

(2)  Any  other  item  payable  on  demand 
and  collectible  at  par  that  the  Reserve 
Bank  of  the  District  in  which  the  item  is 
payable  is  willing  to  accept  as  a  cash 
item.  "Cash  item"  does  not  include  a 
returned  check. 

(f)  "Check"  means  a  draft,  as  defined 
in  the  Uniform  Commercial  Code,  that  is 
drawn  on  a  bank  and  payable  on 
demand.  "Check  as  defined  in  12  CFR 
229.2(k)"  means  an  item  defined  as  a 
dieck  in  12  CFR  229.2(k)  for  purposes  of 
Subpart  C  of  Part  229. 

(8)  *  *  * 
Unless  otherwise  indicated,  "item" 
includes  both  a  cash  and  a  noncash 
item,  and  includes  a  returned  check  sent 
by  a  paying  or  returning  bank.  "Item" 
does  not  indude  a  check  that  caimot  be 
collected  at  par,  or  an  "item"  as  defined 


In  i  210.26  that  is  handled  under  Sul^rt 

B. 

•       •       •       •       • 

0)  "Paying  bank"  means— 

(1)  The  bank  by  vrUdi  an  item  is 
payaUe  unless  the  Item  is  payable  or 
collectible  at  or  throu^  another  bank 
and  is  sent  to  the  other  bank  for 
payment  or  coOection; 

(2)  The  bank  at  or  durough  which  an 
item  is  payable  or  collectible  and  to 
which  it  sent  for  payment  or  collection; 
or 

(3)  The  bank  whose  routing  number 
appears  on  a  chedc  in  magnetic 
characters  or  fractional  form  and  to 
whid)  the  dieck  is  sent  for  payment  or 
collection. 

(k)  "Returned  check"  means  a  cash 
item  or  a  dieck  as  defined  in  12  CFR 
229.2(k)  returned  by  a  paying  bank, 
induding  a  notice  of  nonpayment  in  lieu 
of  a  returned  check,  whether  or  not  a 
Reserve  Bank  handled  the  check  for 
collection. 

(1)  "Sender**  means  any  of  the 
foUowing  that  sends  an  item  to  a 
Reserve  Bank  for  forward  collection: 


Unless  the  context  otherwise  requires, 
the  terms  not  defined  herein  have  the 
meanings  set  forth  in  12  CFR  229.2 
applicable  to  Subpart  C  of  Part  229.  and 
the  terms  not  defined  herein  or  in  12 
CFR  229,2  have  the  meanings  set  forth  in 
the  Uniform  Commercial  Code. 

6.  Paragraph  (b)  of  S  2ia3  is  revised  to 
read  as  follows: 

S21(L3   Qeneral prowWone. 

(b)  Binding  effect  This  subpart, 
together  with  Subpart  C  of  Part  229  and 
the  operating  circulars  of  the  Reserve 
Banks,  are  binding  on  all  parties 
interested  in  an  item  handled  by  any 
Reserve  Bank. 
•       •       •       •       • 

7.  Paragraph  (a)(1)  of  9  210.6  is  revised 
to  read  as  follows: 


S210.6 


andNabWtyef 


(a)(1)  Status  and  Liability.  A  Reserve 
Bank  shall  act  only  as  agent  or  subagent 
of  the  owner  with  respect  to  an  item. 
This  agency  terminates  not  later  than 
the  time  die  Reserve  Bank  receives 
payment  for  the  item  in  actually  and 
finally  collected  funds  and  makes  the 
proceeds  avallaMe  for  use  by  the 
sender.  A  Reserve  Bank  may  be  liable  to 
the  owner,  to  the  sender,  to  a  prior 
collecting  bank,  or  to  the  depositary 
bank's  customer  widi  respect  to  a  dieck 
as  defined  in  12  CFR  229,2(k).  A  Reserve 
Bank  shall  not  have  or  assume  any 


liability  with  respect  to  an  item  or  its 
proceeds  except  for  die  Reserve  Bank's 
own  lack  of  good  faith  or  failure  to 
exerdse  ordinary  care,  except  as 
provided  in  paragraph  (b)  of  diis  section 
and  except  as  provided  in  Subpart  C  of 
Part  229. 
•        *        •      '  •        * 

8.  Paragraph  (b)  of  %  210.7  is  revised  to 
read  as  follows: 

S210.7    Presenting  Hams  for  payment 

(b)  Place  of  presentment.  A  Reserve 
Bank  or  subsequent  collecting  bank  may 
present  an  ltem->- 

(1)  At  a  place  requested  by  the  paying 
bank; 

(2)  In  the  case  of  a  check  as  definisd  in 
12  CFR  229.2(k),  in  accordance  widi  12 
CFR  229.36: 

(3)  At  a  place  requested  by  die 
nonbank  payor,  if  the  item  is  payable  by 
a  nonbank  payor  other  than  throu^  or 
at  a  paying  bank; 

(4)  Under  a  special  collection 
agreement  consistent  with  this  subpart; 
or 

(5)  Through  a  clearin^ouse  and 
subject  to  its  rules  and  practices. 

9.  Section  210.9  is  revised  by 
redesignating  footnote  3  as  footnote  2. 

^,  and  revising  the  first  sentence  of 
I  paragraph  (e)  to  read  as  follows: 

'  }2ia» 


(e)  Liability  of  Reserve  Bank.  Accept 
'  as  set  forth  in  12  CFR  229.35(b).  a 
Reserve  Bank  shall  not  be  hable  for  die 
faUure  of  a  collecting  bank,  paying  bank, 
or  nonbank  payor  to  pay  for  an  item,  or 
f(M-  any  loss  resulting  bom  die  Reserve 
Bank's  acceptance  of  any  form  of 
payment  other  than  cash  authorized  in 

paragraph  (a),  (b).  and  (c)  of  diis  section. 

•  *  • 

10.  Section  210.10  is  revised  to  read  as 
follows: 

f2iai0   TknesctieAileandavMabatyof 
ciedHs  far  eaali  Heme  and  relumed  cheeiis. 
(a)  Eadi  Reserve  Bank  shall  include  in 
its  (qierating  circulars  a  time  schedule 
for  each  of  its  offices  indicating  when 
the  amount  of  any  cash  item  or  returned 
check  received  by  it  (or  sent  direct  to 
another  Reserve  office  for  the  account  of 
that  Reserve  Bank)  is  counted  as 
reserves  for  purposes  of  Part  204  of  diis 
chapter  (Re^ilation  D)  and  beoomes 
available  for  use  by  the  sender  or 
paying  or  returning  bank.  The  Reserve 
Bank  shall  give  either  immediate  or 
deferred  credit  in  accordance  with  its 
time  8che<faile  to  a  sender  or  pajring  or 
returning  bank  odier  dian  a  fmeign 
conespondenL  A  Reserve  Bank 


ordinarily  gives  credit  to  a  foreign 
correspondent  only  when  the  Reserve 
Bank  receives  payment  of  the  item  in 
actually  and  finally  collected  funds,  but, 
in  its  discretion,  a  Reserve  Bank  may 
give  immediate  or  deferred  credit  in 
accordance  with  its  time  schedule. 

(b)  Notwithstanding  its  time  schedule, 
a  Reserve  Bank  may  refuse  at  any  time 
to  permit  the  use  of  credit  given  for  any 
cash  item  or  returned  check,  and  may 
defer  availability  after  credit  is  received 
by  the  Reserve  Bank  for  a  period  of  time 
Ihat  is  reasonable  under  the 
circumstances. 

11.  Section  210.12  is  revised  to  read  as 
foUows: 

821012    Return  of  cash  Mama  md 
hendMiQ  of  relunted  diecks, 

(a)  Return  of  cash  items.  A  paying 
bank  that  receives  a  cash  item  direcdy 
or  indirecdy  frt>m  a  Reserve  Bank,  other 
than  for  immediate  payment  over  the 
counter,  and  that  pays  for  die  item  as 
provided  in  S  2io.9(a)  of  this  subpart, 
may,  before  it  has  finally  paid  the  item, 
return  the  item  in  accordance  widi 
Subpart  C  of  Part  229,  die  Uniform 
Commercial  Code,  and  its  Reserve 
Bank's  operating  circular.  Hie  rules  or 
practices  of  a  dearinghouse  through 
which  the  item  was  presented,  or  a 
spedcd  collection  agreement  under 
which  the  item  was  presented,  may  not 
extend  these  return  times,  but  may 
provide  for  a  shorter  return  time. 

(b)  Return  of  checks  not  handled  by 
Reserve  Banks.  A  paying  bank  that 
receives  a  check  as  defined  in  12  CFR 
229.2(k),  other  than  direcdy  or  indirecdy 
bom  a  Reserve  Bank,  and  that 
determines  not  to  pay  the  check,  may 
send  the  returned  check  to  its  Reserve 
Bank  in  accordance  with  Subpart  C  of 
Part  229,  die  Uniform  Commercial  Code, 
and  its  Reserve  Bank's  operating 
Circular.  A  returning  bank  may  send  a 
returned  check  to  its  Reserve  Bai^  in 
accordance  with  Subpart  C  of  Part  229, 
the  Uniform  Commercial  Code,  and  its 
Reserve  Bank's  operating  circular. 

(c)  Paying  bank's  and  returning 
bank's  agreement  By  sending  a  returned 
check  to  a  Reserve  Bank,  the  paying 
bank  or  returning  bank— 

(1)  Authorizes  the  receiving  Reserve 
Bank  (and  any  other  Reserve  Bank  or 
returning  bank  to  which  the  returned 
check  is  sent)  to  handle  die  returned 
check  subjed  to  this  subpart  and  to  the 
Reserve  Banks'  operating  circulars; 

(2)  Makes  the  warranties  set  fordi  in 
12  CFR  229.34;  and 

(3)  Agrees  to  indemnify  each  Reserve 
Bank  for  any  loss  or  expense  (induding 
attorneys'  fees  and  expenses  of 
litigation)  resulting  from — 


(i)  The  paying  or  returning  bank's  lack 
of  audiority  to  give  the  authorization  in 
paragraph  (c)(1)  of  this  section; 

(ii)  Any  action  taken  by  a  Reserve 
Bank  widiin  the  scope  of  its  authority  in 
hahdbng  the  returned  check;  or 

(ill)  Any  warranty  made  by  the 
Reserve  Bank  under  12  CFR  229.34. 

(d)  Recovery  by  Reserve  Bank.  If  an 
action  or  proceeding  is  brought  against 
(or  if  defense  is  tendered  to)  a  Reserve 
Bank  that  has  handled  a  returned  Qieck 
based  on — 

(1)  The  alleged  failure  of  the  paying  or 
returning  bank  to  have  the  authprity  to 
give  the  authorization  in  paragraph 
(c)(1)  of  this  section; 

(2)  Any  action  by  die  Reserve  Bank 
widiin  the  scope  of  its  audiority  in 
handling  the  returned  check;  or 

(3)  Any  warranty  made  by  the 
Reserve  Bank  under  12  CFR  229.34. 

the  Reserve  Bank  may,  upon  the  entry  of 
a  final  judgment  or  decree,  recover  bom 
the  paying  bank  or  returning  bank  the 
amount  of  attorneys'  fees  and  other 
expenses  of  litigation  incurred,  as  well 
as  any  amount  the  Reserve  Bank  is 
required  to  pay  under  the  judgment  or 
decree,  togedier  with  interest  thereon. 

(e)  Methods  of  recovery.  The  Reserve 
Bank  may  recover  the  amount  stated  in 
paragraph  (d)  of  this  section  by  charging 
any  account  on  its  books  that  is 
maintained  or  used  by  the  paying  or 
returning  bank  (or,  if  the  returning  bank 
is  another  Reserve  Bank,  by  entering  a 
chaige  against  the  other  Reserve  Bank 
through  the  Interdistrid  Settlement 
Fund),  if— 

(1)  Hie  Reserve  Bank  made 
seasonable  written  demand  on  the 
paying  or  returning  bank  to  assume 
defense  of  the  action  or  proceeding:  and 

(2)  The  paying  or  returning  bank  has 
not  made  any  other  arrangement  for 
payment  that  is  acceptable  to  the 
Reserve  Bank. 

The  Reserve  Bank  Is  not  responsible  for 
defending  the  action  or  proceeding 
'  before  using  this  method  of  recovery.  A 
Reserve  Bank  that  has  been  charged 
through  the  Interdistrict  Setdement  Fund 
may  recover  from  the  paying  or 
returning  bank  in  the  manner  and  under 
the  drcumstances  set  forth  in  this 
paragraph.  A  Reserve  Bank's  failure  to 
avail  itself  of  the  remedy  provided  in 
this  paragraph  does  not  prejudice  its 
enforcement  in  any  other  manner  of  the 
indemnity  agreement  referred  to  in 
parepraph  (c)(3)  of  this  section. 

(f)  Reserve  Bank's  responsibility.  A 
Reserve  Bdiik  shall  handle  a  returned 
check,  or  a  notice  of  nonpayment,  in 
accordance  with  Subpart  C  of  Part  229 
and  its  operating  circular.  A  Reserve 


t;--.  ^-*v 


Bank  may  permit  or  require  the  payiqg 
or  retumLig  bank  to  aend  direct  to 
another  Reserve  Bank  a  returned  check 
with  req>ect  to  which  the  d^KMitary 
bank  ia  kwatad  within  the  other  Reserve 
Bank's  District,  in  accordance  with 
§  21(U(b). 

(g)  SettlanenL  A  subsequent  returning 
bank  or  depositary  bank  shall  settle  for 
returned  checks  in  the  same  manner  as 
for  cash  items  presented  for  payment. 

12.  Paragraph  I'a)  of  1 210.13  is  revised 
to  read  as  follows: 

irMilS   UnpaMilsiM. 

(a)  Ri^t  ofdHirge-back.  If  a  Reserve 
Baiok  doee  not  receive  payment  in 
actually  and  finaUy  collected  fund  for  an 
item,  the  Reserve  Bank  shall  recover  by 
charge>b8ck  or  otherwise  the  amount  of 
the  item  from  the  sender,  paying  bank, 
or  retundog  bank  from  which  it  was 
received,  whether  or  not  the  item  itself 
can  be  sent  back.  In  the  event  of 
recovery,  neither  the  owner  or  holder  of 
die  item,  nor  the  sender,  paying  bank,  or 
returning  bank  from  whidi  it  was 
received,  shall  have  any  interest  in  any 
reserve  balance  or  other  funds  in  the 
Reserve  Bank's  possesion  of  the  bank 
feiUng  to  make  payment  in  actually  and 
finally  collected  funds. 
*       •       •       *       * 

Bsr  onkf  of  the  Board  of  Governors  of  die 
Federal  Reserve  System.  June  7, 1988. 
wmaBW.WSM, 
Secretary  of  the  Board 
[FR  Doc  8»-13in  FUed  5-10-88;  8:45  am] 


FEDERAL  DEPOSIT  MSURANCE 
CORPORATIOIt 


iicmpmnut 


Coiailry  ExpoaurM 


R  Federal  Deposit  Insurance . 
Corporation  ('TDICT)-  I 

:  Final  rule. 


685a  550 17di  Street  NW..  Washington. 
DC  204281 


;  in  a  December  1987 
amendment  (52  FR  49150,  December  30, 
1987)  1 340.23  of  die  FDIC  Rules  and 
Regdations  was  amended  to  specif 
that  co«mtry  exposures  by  insured  1 
branches  of  foreign  banks  operating  as 
such  on  November  19, 1904  must  be 
within  prescribed  limits  by  )one  14, 1988. 
The  Board  of  Directors  is  extending  the 
time  for  compliance  widi  these  limits 
until  year  end. 

!  DATK  June  13. 1988. 


MKM  contact: 
Chades  V.  C<rilier.  Assistant  Director, 
Division  of  Bank  Supervision.  (202)  898- 


kTIWCOn 
December  17, 1987,  the  FDKl  extmded 
the  time  for  complying  with  S  340.23  of 
its  regulations  (concerning  allowable 
exposures  to  fneign  countries)  to  June 
14, 1988.  The  FDIC  is  now  furtfier 
extencUng  the  time  for  cmnpUance  to 
December  31. 1988.  The  FDIC  expects  to 
have  completed  its  review  of  Part  348 
and  to  have  issued  final  amendments  to 
Part  340  by  diat  date. 

In  accordance  with  5  U.S.C.  553.  the 
FDIC  has  found  that  prior  notice  and  a 
delayed  effective  date  with  respect  to 
this  amendment  are  unnecessary,  as  the 
amendment  delays  the  imposition  of 
requirements  that  are  already  imposed 
by  existing  regulation.  Since  the 
amendment  only  provides  for  an 
extension  of  time  for  compliance  with 
certain  portions  of  the  regulation  and 
imposes  no  burden  upon  banks  or  the 
public,  it  is  not  subject  to  the  Paperworii 
Reduction  Act  (44  U.S.C  3501  et  aeg.)  or 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
Onetaeq.). 

list  of  Sabfects  in  12  CFR  Part  S40 

Bank  d^Kwit  insurance.  Foreign 
banks,  Banldng.  Banks.  Banking. 
Reporting  and  recordkeeping 
requirements. 

In  consideration  of  the  foregoing,  the 
FDIC  hereby  amends  Part  340  of  title  12 
of  the  Code  of  Federal  Regulations  as 
follows: 

PART  34S-fOREIGN  BANKS 

1.  The  authority  citation  for  Part  348 
continues  to  read  as  follows: 

Aolharilir:  Sees.  S.  a.  13,  Pi.  S»-«8i  92  Stat 
613. 814. 8M  (12  U.S.C  3103.  3104, 3108):  Sees. 
5,  7,  e.  la  PL  797,  64  Stat.  876,  877,  881. 882. 
(U  U.&C  1815. 1817, 1819. 1820). 

.  2.  Part  340  is  amended  by  revising  die 
diM- sentence  of  1 340.23  to  read  as 
follows; 


§346.23    CeMMry 


*  *  *  Insured  brandies  operating  as 
r»idi  on  November  19, 1904  will  be  given 
until  December  31. 1900  to  redooe  any 
existing  excess  expoeure,  including 
commitments.  *  *  * 

By  Order  of  the  Board  of  Diiectora. 

Dated  at  Washington.  DC,  this  7th  day  of 
June  1S8S. 

Federal  Deposit  buuranca  Corporation. 
Hoyie  L.  Rohtanon. 
Sxecudve  Secretary. 
[FR  Doc.  88-13242  Hied  6-10-88: 8:45  am] 
aajjNO  cooe  ■7i4-ei-M 


FARM  CREDIT  A0MINI8TRATI0N 

12CFRPwttaO 

DtodOMir*  to  SharahoMara;  Effactiv* 


AOmcv:  Farm  Credit  Administration. 
»CVOm:  Notice  of  effective  date. 

MNHMllv:  The  Farm  Credit 
Adndnistradon  published  final  amended 
regulations  under  Part  020  on  May  11, 
1988  (53  FR  16600).  The  final 
amendments  to  Part  620  relate  to 
disclosure  of  loans  involving  a  greater 
than  normal  risk  of  collectibility  to 
senior  officers  and  directors  and  their 
immediate  families  and  affiliated 
orgairizations.  In  accordance  with  12 
U.S.C.  2252,  the  effective  date  of  the 
final  rule  is  30  days  from  the  date  of 
publicaticHi  in  the  Fadaral  Raster 
during  whidi  either  or  both  Houses  of 
Congress  ajre  in  session.  Based  on  the 
records  of  the  sessions  of  Congress,  the 
effective  date  of  the  regulations  is  June 
13,1988. 
■FFECnVI  OATC  June  13, 1988. 

i^TKNi  contact: 


Dorothy ).  Acosta.  Senior  Attorney. 
Office  of  General  Counsel.  Farm 
Credit  Administration.  1501  Farm 
Credit  Drive.  McLean.  Virginia  22102- 
5090,  (703)  883-402a  TDD  (703)  883- 


or 
James  Thies.  Assistant  Chief,  Finandal 
Analysis  and  Standards  Division. 
Farm  Credit  Administration.  1501 
Farm  Credit  Drive.  McLean.  Virginia 
22102-509a  (703)  883-4483.  TDD  (703) 

OQO     AAAA 

(12  U.S.C  22S2(a)  (0)  and  (10)). 

Dated:  Jane  7, 1988. 
DavidA.HUl. 

Secretary,  Farm  Credit  Administration  Board. 
[FR  Doc.  88-13218  Filed  6-13-88;  8:45  am] 


DEPARTMENT  OF  TRANSPORTATION 
FMloral  AvMion  AdmMstratkm 
14  CFR  Parts  91  and  135 
[Ooctat  Nd  29149e  8FAR  Now  SO-tl 

SpaeW  F«9ht  Rulaa  In  tlM  VteMty  Of 
Iha  Grand  Canyon  National  Park.  AZ; 
vOfTsciion 


fi  Federal  Aviation  , 

Administration  (FAA),  DOT. 
actmn:  Correction  to  final  rule.    • 


Fadatai  Ragbtor  /  Vol  sa.  No.  \n  /  Monday.  Jtme  13.  1968  /  Rules  and  ftegoktioM  2liW7 

t 

StiMMAllY:  A  final  rule  for  flight 
restrictions  in  the  vicinity  of  Grand 
Canyon  National  Park  was  published  in 
the  Federal  Register  on  June  2, 1988  (53 
FR  20264).  This  action  publishes  a  chart 
to  supplement  the  text  of>the  final  rule. 
FOR  further  INFORMATION  CONTACT 
David  L  Bennett,  Office  of  the  Chief 
Counsel,  AGC-230,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone:  (202)  267-3491. 

Issued  in  Washington.  DC,  on  June  6, 1968.  ,        '  ' 

Donald  P.  Byme, 

AcdngAssietant  Chief  Counsel,  Regulations 
and  Enforcement  Division. 
BnjJNQ  oooc  WtO-IS-M 


BEST  COPY  AVAILABLE 


SFAR   50-2: 

SKCIAl  FUGHT  ItULES  IN  THE  VICINITY  OF 

GRAND  CANYON  NATIONAL  PARK 


•"f—      SKCIAL  aiBHT  RULES  AREA  MUNOARV 

•— --      MINIMUM  FLI6MT  ALTITUDE  ZONE  lOUNOARV 

I        j       FUfiNT  FREE  ZONES  -  NO  FUfiHTS  SELOW  I4.S00  FEET  MSL 


SrA'UTl  UMLtS 


irri-^f-    rt 


RegirtM  /  Vol  sar.No. 
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(Dockat  Na  251 13;  Amdt  M-m 

SMurtty  Control  Of  Air  Traffic; 
yodMicatioo  of  ttw  a&  Air  DoflwtM 
IdMiUfleatton  Zoom  (AOIZ);  Corroctlon 

AOENCV:  Federal  Aviation 
Administration  (PAA).  DOT. 

nenont  Comction  to  the  final  rule. 


r:  In  the  May  20. 1988,  issue  of 
the  Fadnal  Reglslw,  the  FAA  published 
a  final  rule  for  modification  of  the  U.S. 
Air  Defense  Identification  Zones  (53  FR 
18216).  The  Final  Rule  contains  some 
errors  that  require  corrections.  This 
document  urves  to  correct 
typograirtd&I  errors  and  terminology 
usage  in  the  final  rule. 

EFTECnvi  OATC  June  3a  1968. 

FOR  RNriNBI  INFORMATION  CONT  ACR 

Mr.  Reginald  C.  Matthews,  Air  Traffic 
Rules  Branch.  ATO-230,  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington.  DC  20591,  tdephone  (202) 
287-«763. 

Adoptkm  of  die  Comctions 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Docket  No.  25113; 
Amdt  No.  99-13,  as  published  May  20, 
1988,  (53  FR  18216)  is  corrected  as 
follows: 

1.  On  page  18216,  in  the  second 
column,  third  full  paragraph,  in  the  third, 
line,  remove  "to"  and  add  "the". 

S99.1    [Corrected] 

2.  In  S  99.1(b)(1)  on  page  18217. 
remove  "latitade"  and  add  "longitude". 

3.  In  S  99.1(b)(3)  on  page  18217,  in  the 
second  column,  in  the  thkd  line,  remove 
"the  Southern  Border"  and  add  "an". 

4.  In  S  99.1(b)(5)  on  page  18217. 
remove  "Hawaiian"  and  add  "Hawaii". 

S  99.23    [Corrected] 

5.  On  page  18218,  in  the  second 
column,  in  §  99.23.  in  the  eighth  line,  add 
the  word  "direct"  after  the  word 
"average". 

999.42   [Cofrecledl 

6.  In  S  99.42  on  page  18218,  remove  all 
semicolons  after  Uie  word  "to". 

{•9.43   [Correcled] 

7.  In  S  99.43  on  page  18218,  remove  all 
semicolons  after  the  word  "to". 

Issued  in  Washington.  DC  on  June  7. 1888. 
Temple  H.  lohnaoo. 

Manager,  Ainpace-RuJea  and  Aeronautical 
Information  Division. 

[FR  Ooc.  88-13180  Filed  ft-10-88: 8:45  am] 


DEPARTMEMT  OF  COMMERCE 

NmmmoiMi  ifwiv  AanHnmrMon 

15  CFR  ParU  379  and  3M 
[Docket  Nol  80991-8091] 

Commodtty  Control  Uat;  Racordtng 
and  Rapiotliicln0  E^ulpwiant 

amncy:  Bureau  of  Export 
Admiinistration,  Commerce. 
action:  Final  rule. 

summary:  Export  Administration 
maintains  the  Commodity  Control  List 
(CCL).  which  identifies  those  items 
subject  to  D^artment  of  Commerce 
export  controls.  Iliis  rule  revises  E^^ort 
Control  Commodity  Number  (ECCN) 
1572A.  which  controls  recording  or 
reproducing  equipment  This  revision 
has  resulted  fivm  a  review  of  strategic 
controls  maintained  by  the  U.S.  and 
certain  alhed  coimtries  through  the 
Coordinating  Committee  (COCOM). 
Such  multilateral  controls  restrict  tiie 
availability  of  strategic  items  to 
controlled  countries.  With  the 
concurrence  of  the  Department  of 
Defense,  the  Department  of  Commerce 
has  determined  that  this  rule  is 
necessary  to  protect  U.S.  national 
security  interests. 
EFFEcnve  DATf:  June  13, 1968. 

FOR  FURTHER  IFORMATION  CONTACT: 

For  questions  of  a  technical  nature 
regarding  equipment  controlled  for 
export  under  ECCN  1572A,  call  Joseph 
Westlake,  Computer  Systems 
Technology  Center,  Office  of 
Technology  and  Policy  Analysis, 
Telephone:  (202)  377-2279. 
SUPPLfMENTARY  INFORMATION: 

Rulemaking  Requiraments 

1.  Because  this  role  concerns  a  foreign 
and  mflitary  a^fars  function  of  the 
United  States,  it  is  not  a  rale  or 
regulation  within  the  meaning  of  section 
1(a)  of  Executive  Order  12291,  and  it  is 
not  subject  to  the  requirements  of  that 
Order.  Accordingly,  no  preliminary  or 
final  Regulatory  Impact  Analysis  has  to 
be  or  will  be  prepared. 

2.  Section  13(a)  of  tiie  Export 
Administration  Act  of  1979  (EAA),  as 
amended  (50  U.S.C.  app.  2412(a)), 
exempts  this  rule  from  all  requirements 
of  section  553  of  die  Administrative 
Procedure  Act  (APA)  (5  U.8.C.  553), 
including  those  requiifaig  publication  of 
a  notice  of  proposed  rulemaking,  an 
opportunity  for  public  comment,  and  a 
delay  in  effective  date.  This  rule  also  is 
exempt  from  these  APA  requirements 
because  it  involves  a  foreign  and 
military  affaks  function  of  the  United 
States.  Section  13(b)  of  die  EAA  does 


not  require  that  this  rale  be  pubhshed  in 
proposed  form  because  this  rale 
implements  regulatory  changes  based  on 
COCC^  review.  Further,  no  other  law 
requires  that  a  notice  of  proposed 
rulemaking  and  an  opportunity  for 
public  comment  be  given  for  ^is  rule. 

3.  Because  a  notice  of  proposed 
rulemaking  and  an  opportunity  for 
public  comment  are  not  required  to  be 
given  for  this  rule  by  section  553  <rf  die 
Administrative  Procedure  Act  (5  U3.C 
563).  or  by  any  other  law.  under  sections 
603(a)  and  604(a)  of  the  Regulatory 
Flexibility  Act  (S  U.&C  603(a)  and 
604(a])  no  initial  or  final  Regulatory 
Flexibility  Analysis  has  to  be  or  %vill  be 
prepared. 

4.  This  rule  mentions  collections  of 
information  subject  to  the  requirements 
of  the  Paperworic  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq.)  These  collections 
have  been  appoved  by  the  Office  of 
Management  and  Budget  under  control 
number  0625-0001  and  062S-014a  This 
rule  reduces  the  regulatory  burden  on 
exporters  by  removing  the  written 
assurance  requirement  regarding 
exports  of  technical  data  under  1572A. 

5.  This  rule  does  not  contain  policies 
with  FederaHsm  imfriications  sufficient 
to  warrant  preparation  of  a  Federalism 
assessment  under  Exective  Order  12612. 

Accordingly,  it  is  being  issued  in  final 
form.  However,  as  with  other 
Department  of  Commerce  rules, 
comments  from  the  public  are  always 
welcome.  Comments  should  be 
submitted  to  Joan  Maguire,  Office  of 
Technology  s^  Ptdicy  Analysis,  Bureau 
of  Export  Administration.  Department  of 
Commerce,  P.O.  Box  273.  Washington, 
DC  20044. 

list  of  Subjects  in  15  CFR  Parts  379  and 
399 

Exports,  Reporting  and  recordkeeping 
requirements. 

Accordingly,  Parts  379  and  399  of  the 
Export  Administration  Regulations  (15 
CFR  Parts  368  through  399)  are  amended 
as  ftdlows: 

1.  The  authority  citations  for  Parts  379 
and  390  continue  to  read  as  follows: 

AuAority:  Pub.  U  96-72. 93  SUt  503  (60 

U.S.C  app.  2401  et  seq.).  as  amended  by  Pub. 
L  97-145  of  December  29. 1981  and  by  Pub.  L 
99-64  of  July  12, 19SS:  E.0. 12525  of  July  12, 
1985  (50  FR  28757.  )uly  16, 1966);  Pub.  L.  96- 
223  of  December  28, 1977  (SO  U.S.C.  1701  et 
seq.);  E.0. 12532  of  September  9. 1985  (SO  FR 
36881,  September  la  1985)  a>  affected  by 
notice  of  September  4. 1986  (51  FR  31925. 
September  a  1986);  Pub.  L  99-440  of  October 
2, 1986  (22  U.S.C.  SOOl  et  teg.):  and  E.0. 125n 
of  October  27. 1986  (51  Fit  39505.  October  29, 
1986). 
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PART  379-{AMEN0E01 

iSTM    (AmwKiwi] 

2.  Section  379.4  is  amended  by 
removing  paragraph  (f)(3). 

PART  39B-{  AMENDED] 
Supplement  Na  1  to  S  399.1  [Anwnded] 

3.  In  Supplement  No.  1  to  9  399.1  (the 
Commodity  Control  List),  Commodity 
Group  5  (Electronics  and  Precision 
Instruments).  ECCN 1572A  is  amended 
by  revising  the  heading  and  the  "List  of 
Types  of  Recording  and/or  Reproducing 
Equipment  Controlled  by  ECCN  1572A" 

"  to  read  as  follows: 

1572A    Recording  or  reproducing 
equipment,  "recording media," and  ' 
specially  designed  components  and  ' 
accessories  therefor. 


List  of  Types  of  Racotding  and/or 
Reproduciiig  Eqoipmanl,  "Racotdiiig  Media" 
and  Specially  DeaigDed  CompooenU  and 
Acceaaories  Thenfdr  Controlled  by  ECCN 
1572A 

Note:  For  equipment  that  may  be  used  in 
conjunction  with  electronic  computers,  see 
ECCN  1565.  J 

(a)  Recording  or  reproducing 
equipment  using  magnetic  techniques, 
except 

(i)  When  specially  designed  for 

(1)  Audio  programs  on  tape  or  disk; 

(2)  Analog  recording  or  reproducing  of 
video  programs  on  tape  or  disk;  or 

Note:  This  paragraph  (a)(i)(2)  does  not 
apply  to: 

(a)  Magnetic  heads  mounted  on  servo- 
mechanisms  that  include  piezoelectric 
transducers  and  have  a  gap  width  less  than 
0.75  micrometer  (29.5  microinches); 

or 
Note:  Gap  wridth  is  the  dimension  of  the 
gap  parallel  to  the  relative  movement 
between  tape  and  head. 

(b)  Cylindrical  structures  used  to 
record  or  reproduce  video  signals  in  a 
helical  scan  system  recorder  or 
reproducer,  i 

(3)  Digital  reproducing  [i.e..  play-back 
only)  of  video  programs  from  tape  or 
disk; 

(ii)  When  specially  designed  to  use 
magnetic  card,  tag.  label  or  bank  check 
"recording  media"  with  a  magnetic 
surface  area  not  exceeding  85  cm*  (13 
sq.  ins.); 

(iii)  Analog  magnetic  tape  recorders 
having  all  of  the  following 
characteristics: 

(A)  Bandwidth  at  maximum  speed  not 
exceeding  300  kHz.  per  track; 

(B)  "Recording  density"  not  exceeding 
2.000  magnetic  flux  sine  waves  per 
linear  cm  (5,080  magnetic  flux  sine 
waves  per  linear  inch)  per  track; 


(C)  Not  ihchiding  recording  or 
reproducing  heads  designed  for  use  in 
equipment  with  characteristics  superior 
to  those  defined  in  paragraph  (A)  or  {B] 
above; 

(D)  Tape  speed  not  exceeding  155 
cm/s  (61  inches  per  second); 

(E)  Niunber  of  recording  tracks 
(excluding  audio  voice  track)  not 
exceeding  28; 

(F)  €tart-8top  time  not  less  than  29  ms; 

(G)  Equipped  with  tape-derived  (off- 
tape)  servo  speed  control  and  with  a 
time  displacement  (base)  error, 
measured  in  accordance  with  applicable 
IRIG  or  EIA  documents,  of  no  less  than 
±  5  microsecond; 

(H)  Ushig  only  direct  or  FM  recording; 

(I)  Not  ruggedized  for  military  use;' 

(J)  Not  rated  for  continuous  operation 
in  ambient  temperatures  from  below  233 
K  to  above  328  K  (from  below  -40*C  to 
above -|-55*C);o7?iy 

(K)  Not  specially  designed  for 
underwater  use; 

Note:  Analog  instrumentation  recording 
equipment  permitting  the  recording  of  digital 
signals  [e.g.,  using  a  high  density  digital 
recording  (HDDR)  module)  and  having  all  the 
characteristics  in  paragraph  (a)(iii)  above  are 
not  controlled  by  this  ECCN  1572. 

(iv)  Digital  recording  or  reproducing 
equipment  having  all  of  the  following 
characteristics: 

(A)  Cassette/cartridge  tape  drives  or 
magnetic  tape  drives  that  do  not  exceed: 

{1)  A  "maximum  bit  packing  density" 
of  131  bits  per  mm  (3,300  bits  per  inch) 
per  track;  or 

(2)  A  "maximum  bit  transfer  rate"  of 
2.66  million  bits  per  second; 

(B)  Not  ruggedized  for  military  use; 

(C)  Not  specially  designed  for 
underwater  use;  and 

(D)  Not  rated  for  continuous  operation 
in  ambient  temperatures  from  below  233 
K  to  above  328  K  (from  below  -40'C  to 
above  4-55*C); 

(b)  Recording  or  reproducing 
equipment  using  laser  beams  that 
produce  patterns  or  images  directly  on 
the  recording  surface  or  reproduce  from 
such  surfaces,  except- 

(i)  When  specially  designed  for  the 
production  of  audio  or  video  disk 
masters  for  the  replication  of 
entertainment-  or  education-type  disks; 

(ii)  Facsimile  equipment  such  as  that 
used  for  commercial  weather  imagery 
and  commercial  wire  photos  and  text; 

(iii)  Consumer-type  reproducers  for 
audio  or  video  disks  employing  non- 
erasable media;  or 

(iv)  When  specially  designed  for 
gravure  (printing  plate)  manufacturing; 

(c)  Graphics  instruments  capable  of 
continuous  direct  recording  of  sine 
waves  at  frequencies  exceeding  20  kHz; 


(d)  "Recording  media"  used  in 
equipment  controlled  by  (a)  or  (b) 
above,  except. 

(i)  Magnetic  tape  having  all  of  the 
following  characteristics: 

(A)  Specially  designed  for  television 
recording  and  reproduction  or  for 
instrumentation; 

(B)  Being  a  standard  commercial 
product: 

(C)  Not  designed  for  use  in  satellite 
applications; . 

(D)  Been  in  use  in  quantity  for  at  least 
two  years: 

(E)  A  tape  width  not  exceeding  25.4 
mm  (1  inch); 

(F)  A  magnetic  coating  thickness  not 
less  than: 

(7)  2J0  micrometers  (0.07dVul)  if  the 
tape  length  does  not  exceed  1,450  m 
(4,780  feet);  or 

[2)  5.0  micrometers  (0.1975  mil)  if  the 
tape  length  does  not  exceed  6,000  m 
(19,710  feet); 

(G)  A  magnetic  coating  material 
consisting  of  doped  or  undoped  ganuna- 
ferric  oxide  or  chromium  dionde; 

(H)  A  base  material  consisting  only  of 
polyester 

(I)  A  rated  intrinsic  coercivity  not 
exceeding  64  kA/m  (804  oersted):  and 

(I)  A  retentivity  not  exceeding  0.16  T 
(1,600  gauss); 

(ii)  Magnetic  tape  having  all  of  the 
following  characteristics: 

(A)  Specially  designed  for  television 
recording  and  reproduction  or  for 
instrumentation; 

(B)  Being  a  standard  commercial 
product; 

(C)  Not  designed  for  use  in  satellite 
applications; 

(D)  Been  in  use  in  quantity  for  at  least 
two  years; 

(E)  A  tape  width  not  exceeding  50.8 
mm  (2  inches); 

(F)  A  magnetic  coating  material 
consisting  of  doped  or  undoped  gamma- 
ferric  oxide  or  chromium  dioxide; 

(G)  A  rated  intrinsic  coercivity  not 
exceeding  64  kA/m  (804  oersted);  and 

(H)  A  tape  length  not  exceeding  1,096 
m  (3,600  feet); 

(iiij  Video  or  audio  magnetic  tape  in 
cassette  having  all  of  the  following 
characteristics: 

(A)  Specially  designed  for  television 
or  audio  recording  and  reproduction; 

(B)  Being  a  standard  commerdal 
product; 

(C)  A  rated  intrinsic  coercivity  not 
exceeding  120  kA/m  (1,500  oersted); 

(D)  A  retentivity  not  exceeding  0.30  T 
(3,000  gauss): 

(E)  A  tape  length  not  exceeding  550  m 
(1,805  feet):  and 

(F)  A  magnetic  coating  thickness  not 
less  than  2.0  micrometers  (0.079  mil): 


(iv)  Computer  magnetic  tape  having 
all  of  the  following  diaracteristics: 

(A)  Designed  for  digital  recording  and 
reproduction; 

(B)  A  magnetic  coating  certified  for  a 
maximum  "packing  density"  of  2,460  bits 
per  cm  (6,250  bits  per  inch)  or  3,560  flux 
changes  per  cm  (9,042  flux  changes  per 
inch)  along  the  length  of  the  tape; 

(C)  A  magnetic  coathig  thickness  not 
less  than  3.6  micrometers  (0.142  mil): 

(D)  A  tape  width  not  exceeding  25.4 
mm  (1  inch): 

(E)  A  tape  length  not  exceeding  1,100 
m  (3,609  feet): 

dQ  Been  in  civil  use  for  at  least  two 
years:  and 

(G)  The  base  material  consists  oply  of 
polyester 

(v)  Computer  flexiUe  disk  cartridges 
having  both  of  the  following 
characteristics: 

(A)  Designed  for  digital  recording  and 
rep^uction;  one/ 

(B)  NQt  exceeding  a  "gross  capacity" 
of  17  million  bits: 

(vi)  Rigid  magnetic  disli  "recording    . 
media"  having  all  of  the  following 
cheracteristics: 

(A)  Being  a  standard  conptmercial 
product: . 

(^^Noa  servo-wiitten; 

(C)  /i  ^^ddng  density"  not  exceeding 
886  bite  per  .da  (2.200  bits  per  inch); 

'  (D)l9ot  exceeding  80  tracks  per  cm 
(200  ^acks  per  inch);  and 

(E)'Conforining  to  any  of  the  foDbwing 
.spedfications: 

(1)  Unrecorded  single  disk  cartridges 
(front  loading  (2315-type))  designed  to 
meet  ANSI  X3.52-1976; 

[2f]  Unrecorded  single  disk  cartridges 
(top  Ibading  (S440-typej)  designed  to 
meet  International  Standard  ISO  3562- 
1976; 

[3)  Unrecorded  six-disk  packs  (2311 
type)  designed  to  meet  ANSI  X3.46-1974 
or  International  Standard  ISO  2864- 
1974(E):  or 

(4)  Unrecorded  eleven-disk  packs 
(2316  typeT  designed  to  meet  ANSI 
X3.58-1977  or  International  Standard 
ISO  3564-1976; 

Advlaoty  Note  1:  Licenses  are  likely  to  be 
approved  for  export  to  satisfactory  end-users 
in  Country  Groups  Q  WY  of  reasonable 
quantities  of  eqidpment  controlled  by 
paragraph  (a)  above,  as  follows,  or 
"recordtaig  media"  in  reasonable  quantities 
for  use  ihrift  this  equipment,  controlled  by 
paragraph  (d)  alwve: 

(a)  Analog  magnetic  tape  recorders  having 
all  of  the  following  characteristics: 

(1)  A  bandwidth  at  maximum  tape  speed 
not  exceeding  300  kHz: 

(2)  A  "reocnrding  density"  not  exceeding 
2,000  magnetic  flux  sine  waves  per  linear  cm 
(5,080  flux  sine  waves  per  linear  indi)  per 
track; 

(3)  Not  ruggedized  for  military  use; 


(4).Not  rated  for  continuous  operation  in 
aimbient  temperatures  from  below  233  K  to 
above  328  K  [-WC  to  above  +55*C); 

(5)  Not  specially  designed  for  underwater 
use; 

(e)  Not  including  recording  or  reproducing 
heads  designed  for  use  in  equipment  with 
characteristics  superior  to  those  defined  in 
paragrafA  (1)  or  (2)  above: 

(7)  Tape  speed  not  exceeding  152.4  cm/s 
(60  inches  per  second); 

(B)  Number  of  recording  tracks  (excluding 
audio  voice  track]  not  exceeding  28  channels: 

(9)  Start-stop  time  not  less  than  25  ms:  and 

(TO)  Equipped  with  tape-derived  loff-tape) 
servo  speed  control  and  with  a  time 
displacement  (base)  error,  measured  in 
accordance  with  applicable  IRIG  or  EIA 
documents,  of  no  less  than  ±1.0 
microsecond: 

(b)  Systems  having  aQ  of  the  following 
characteristics: 

(1)  Designed  for  use  in  civil  aircraft  or 
helicopters  to  record  flight  data  for  safety  or 
maintenance  purposes; 

(2)  Been  in  normal  civil  use  for  more  than 
one  yean 

(3)  No  more  than  100  input  channels;  and   . 

(4)  A  sum  of  the  individual  channel 
'reccuding  bandwidth  not  exceeding  500  Hz; 

(c)  Incremental  recorders  or  reproducers 
havhig  all  of  the  following  chstacteristics: 

(1)  Designed  for  discontinuous  sampling  or 
collection  of  data  in  an  increinental  manner 
'  (2)  The  maximum  tape  speed,  at  the 
ma;dmum  stepping  rate,  does  not  exceed  50.8 
mm  (2  inches)  per  second; 

(3)  Not  ruggedized  for  military  use; 

(4)  Not  rated  for  continuous  operation  in 
ambient  temperatures  from  l>elow  233  K  te 
above  3i28  K  (from  below  -40*C  to  above  ~'  ■  •- 
+55'C): 

(5)  Not  spedaliy  designed  for  underwater 
usv.and 

(6)  Not  including  recording  or  reproducing 
heads  designed  for  use  in  equipment  with 
characteristics  superior  to  those  defined  in 
paragraph  (a)(1)  or  (a)(2)  at>ove; 

(d)  Digital  magnetic  recorders  having  both 
of  the  following  characteristics: 

(1)  Specially  designed  for  seismic  or 
geophysical  applications:  and 

(2)  Operating  in  the  frequency  range  from  5 
HztoSOQHz. 

Advisory  Note  2:  Licenses  are  likely  to  be 
approved  for  export  to  satisfactory  end-users 
in  Country  Groups  QWY  of  computer  tape  in 
cassettes  or  cartridges  having  all  of  the 
following  characteristics: 

(a)  Designed  for  digital  recording  and 
reproduction:     -    ■ 

(b)  A  magnetic  coating  certified  for  a 
"packing  density"  of  3,940  bits  per  cm  (10,008 
bits  per  inch)  along  the  length  of  the  tape: 

(c)  A  tape  widdi  not  exceeding  2.64  cm  (1 
inch): 

(d)  A  tape  length  not  exceeding  1,100  m 
(3.606  feet):  one/ 

(e)  In  civil  use  for  at  least  two  years. 
Advisory  Note  3:  Licenses  are  likely  to  be 

approved  for  export  to  satisfactory  end-users 
in  Country  Groups  QWY  oi  magnetic  tape 
controlled  by  paragraph  (d)  above  having  ell 
of  the  following  characteristics: 

(a)  Intended  tor  being  put  into  cassettes  or 
cartridges  under  a  commercial  agreement; 


Note:  Magnetic  tape  controlled  under  this 
Advisory  Note  shall  be  used  only  for 
insertion  into  cassettes  or  cartridges  specially 
designed  for  television  or  audio  recording  or 
reproduction. 

(b)  Being  a  standard  commercial  product 

(c)  Not  designed  for  use  in  satellite 
appUcations; 

(d)  Been  in  use  in  quantity  for  at  least  two 
years; 

(e)  A  tape  width  not  exceeding  25.4  nun  (1 
inch); 

(f)  A  magnetic  coating  thiclcness  not  less 
than  2  micrometers  (0.079  mil); 

^g)  A  magnetic  coating  material  consisting 
of  doped  or  undoped  gamma-ferric  oxide: 

(h)  A  base  material  consisting  only  of 
polyester, 

(i)  A  rated  intrinsic  coercivity  not 
exceeding  64  IcA/m  (804  oersted): 

(j)  A  retentivity  not  exceeding  0.16  T  (1.000 
gauss):  and 

(k)  A  tape  length  not  exceeding  6,500  m 
(21.320  feet). 

Advisory  Note  4:  Licenses  are  likely  to  be 
approved  for  export  to  satisfactory  end-users 
in  Country  Groups  QWY  of  "recording 
niedia^'  controlled  by  paragraph  (d)  above 
having  all  of  the  following  characteristics: 

(a)  Specially  designed  magnetic  tape  for 
television  recording  or  reproducing 
equipment; 

(b)  Being  a  standard  commercial  product: 

(c)  A  tape  width  not  exceeding  25.4  mm  (1 
inch); 

(d)  A  magnetic  coating  material  consisting 
of  chromium  dioxide: 

(e)  A  base  material  consisting  only  of 
polyester.  a/>(/ 

*    (f)  A  rated  intrinsic  coercivity  not 
exceeding  00  kA/m  (750  oersted). 

Advisory  Note  5:  Licenses  are  likely  to  be 
approved  for  export  to  satisfactory  end-users 
in  County  Groups  QWY  of  reasonable 
quantities  of  magnetic  tape  controlled  by 
paragraph  (d)  above,  having  all  of  the 
following  characteristics: 

(a)  It  is  for  use  in  civil  television  recording 
and  reproducing  applications: 

(b)  The  magnetic  coating  material  consists 
of  undoped  gamma-ferric  oxide; 

(c)  The  rated  Intrinsic  coercivity  does  not 
exceed  28  kA/m  350  oersted); 

(d)  The  tape  widtii  does  not  exceed  sas 
mm  (2  inches);  and 

(e)  A  base  material  consists  only  of 
polyester. 

Advisory  Note  6:  Licenses  are  \iko\y  to  be 
approved  for  export  to  satisfactory  end-users 
in  Country  Groups  QWY  of  reasonable 
quantities  of  analog  magnetic  tape  recorders 
controlled  by  paragraph  (a)  above,  and 
specially  designed  components  and 
"recording  media"  therefor  contix)lled  by 
paragraph  (d)  above,  for  use  with  those 
recordere,  provided  that: 

(a)  The  equipment  is  for  a  legitimate  dvil 
end-use  and  is  reasonable  for  that  use; 

(b)  Details  of  such  equipment  have 
previously  been  submitted  to  the  Office  of 
Export  Licensing  and  a  determination  has 
been  made  that  the  equipment  is  eligible  for 
special  treatment: 
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(c)  The  analog  Basnetic  (ape  i«oord«n  ■?« 
limited  as  follows: 

(1)  Ciiaracteristics  are  not  soparior  to  diosa 
defined  in  Advisory  Note  1(a)  (1)  to  (^ 

(2)  Equipped  with  tape  derived  (off-tape) 
servoapeed  control  and  with  a  time 
displacement  (base)  error  of  not  leas  than 
±0.8  raicTOsecond  at  a  tape  speed  of  152^  cm 
(60  inches]  per  second  and  not  less  than  ±1.6 

'  microseconds  at  any  lower  tape  speed 
measured  in  accordance  with  applicable  DUG 
and  EIA  documents. 

Advisory  Note  7  for  the  People's  RapuUc 
of  Oiina:  Licenses  are  likely  to  be  approved 
for  export  to  satisfactory  end-users  in  the 
People's  Republic  of  China  of  recording  and 
reproducing  equipment,  as  follows: 

(a)  Graphic  instruments  capable  of 
continuous  direct  recording  oi  sine  waves  at 
frequencies  exceeding  20  KHz.  and  not 
containing  a  cathode  ray  tube  with  a  fiber 
optic  face  plate; 

(b)  Analog  magnetic  tape  recorders  with  all 
the  fMlowing  cbaHetenstics: 

(1)  Bandwidth  of  up  to: 

(i)  4  MHx  per  track  and  having  «p  to  28 
tradcKor 

(ii)  2  MHz  per  track  mid  ha^ng  up  to  42 
tracks; 

(2)  Tape  speed  of  610  cm  (24  inched  per 
second  or  less; 

(3)  Not  designed  for  underwater  use; 

(4)  Not  rug^dized  for  military  use;  and 

(5)  Recording  density  not  exceeding  6,532 
magnetic  fhix  sine  waves  per  cm; 

(c)  bistnunentation  digital  recorders  having 
all  of  the  following  characteristics: 

(1)  "^ddng  density"  of  13.12S  bits  per  cm 
or  less; 

(2)  Maximum  of  28  trades; 

(3)  Tape  speed  of  305  cm  (12  inches)  per 
second  or  less; 

(4)  Not  desi^ied  for  underwater  use;  and 
(5>  Not  ragg^dized  Ear  military  ttsa: 

(d)  Magnetic  tape  appropriate  for  use  with 
magnetic  tape  recorders  tne  from  control  or 
exportable  under  this  Advisory  Note,  or 
under  any  other  Advisory  Note  for  the 
People's  Republic  of  China  of  any  ECCN, 
provided  that  the  tape  length,  '^ackaig 
density"  and  "recording  (fensity"  do  not 
exceed  the  performance  limits  of  the 
magnetic  tape  recorders; 

(e)  Disks  appropriate  for  use  with  disk 
drives  hee  from  control  or  exportable  under 
this  Advisory  Note,  or  under  any  other 
Advisory  Note  for  the  People's  Republic  of 
China  of  any  ECCN,  provided  that  the 
"packing  density"  and  inner  and  outer 
diameters  do  not  exceed  the  performance 
limits  of  the  disk  drives: 

(f)  Video  magnetic  tape  recorders  specially 
designed  for  television  recording. 

Note  i.  The  following  are  definitions  of 
terms  used  in  ECCN  1572: 

"Recording  media" — 

AU  types  and  forms  of  spedalisad  media 
used  in  recording  techniques,  including  but 
not  limited  to  tapes,  drums,  disks  and 
matrices. 

"Recording  density"  for  dfrect  reoordera— 

The  reconUng  bandwidth  Avided  hy  the 
tape  speed. 

"Recording  density"  for  FM  recorder*— 

The  sum  of  Ae  carrier  frequency  and  the 
deviation  divided  by  the  tape  speed. 


"Paddng  densiy  for  digital  recorders- 
Th*  nmnber  of  bMs  per  second  per  track 
divided  by  the  tape  speed. 

Note:  For  the  definition  of  the  terms  related 
to  "digital  computess"  or  "software."  see 
ECCN  1S6S  or  1506. 

Dated:  June  B,  IMS. 

Vhioent  F.  DeCaln. 

Deputy  AukUmtSea^tary  for  Export 
Administration. 

{FR  Doc.  88-1S285  FHed  6-10-88: 8:45  am] 
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DEPARTMENT  OF  EMERQY 

Fedfrt  Eiwrgy  n>gulrtofy 
Commission 

18  CFR  Part  375 
(Docket  No.  RMS7-2S-000] 

Filing  Fms  UndsrVM  Independsnt 
OfflCM  Appropriations  Act  of  1S52; 
Conoction 

Issvadjone  8,1968. 

AQBicv:  Federal  Eiiei!gy  Regulatory 

Commiseitm.  IX)B. 

action:  Correction  notice  to  the  final 
rule. 


ti  The  Federal  Baeigy 
Regulatory  Commission  (Commission) 
issued  Order  No.  494,  a  final  rule 
amending  its  filing  fees  under  the 
Independent  Offices  Appropriations  Act 
of  1952.  on  April  6, 1988.  53  FR  15.374 
(Apr.  29, 1988).  lie  revisions  to 
§S  375.308(m)  and  375.314(gg)  in  the  final 
rule  are  incorrect  because  those 
paragraphs  were  removed  and  their 
substance  restated  in  §§  375.308(e}(2} 
and  375.314(c){^(ii]  by  the  final  rule  in 
Order  No.  492,  Regulations  Delecting 
Authority,  issued  on  ^ril  6, 1988. 53  FR 
16,058  (May  5. 1988).  This  notice  directs 
that  revisionsfin  Order  No.  404 
concerning  delegated  authority  to  waive 
filing  fees  be  made  to  the  current 
provisions. 
CFFCcnvt  DATE  June  6, 1988. 

ran  FUflTHBR  INFOMIA-nON  CONTACT: 

Robert  E.  Gian,  Office  of  the  General 
Counsel,  Federal  Energy  Regulatory 
Commission,  ezs  Nortii  Capitol  Street 
NE.,  Washiqgton,  DC  20428,  (202)  357- 
8530. 

LoisD.Cashell, 

Acting  Sacntary. 

List  of  Subjects  in  18  CFR  Part  378 

Authority  delegations  (Government 
agencies).  Seals  and  inajgnia,  jhinahitw 
Act 

PART  37S-(AIIENOEO] 

1.  The  authority  citation  for  18  CFR 
Part  375  continues  to  read  as  ftdows: 


Aattmily:  OmnibasAidgBt  Raconciliatkn 
-Act  of  tna.  42  U.8.C.  7178;  Electric 
CoMumars  Anteettgn  Act  of  1986, 16  U.&C 
Tma  Dotr,  Departnwnt  of  Energy 
OrganiMtioa  Act  42  U.S.C  7101-75S2.  EA 
UOO*.  S  CFR  1878  Go^)..  p,  142: 
AdBsfansirativa  Vnoedtfst  Act  B  It&C  551- 
657  (1882);  Federal  Power  Act  16  U.S.C  791- 
828c  as  amended;  Natuod  Gas  Act  15  U3JC. 
n7-7\7vi.  ss  amended:  Nataral  Gas  Policy 
Act  of  1978, 15  U.S.C  3301-3432;  Public 
Utility  Regulatory  Polides  Act  of  1978. 16 
U.S.C.  2801  ef  te?.,  as  amended. 

2.  In  9  375.308,  paragraph  (eK2)  is 
revised  to  read  as  follows: 

837SJQ8   DelegalionstetlMDhwetorol 
the  Oftiee  of  Electric  Power  ReguteUoa. 

•  •        •        *        * 

(2)  Fees  prescribed  in  SS  381.502, 
381.505,  381.509,  381.5ia  381.511.  aitd 
38LS12  of  this  diapter  in  accordance     • 
witii  9  381.106  of  this  chapter 

•  •        •        •        * 

3.  In  1 375.314.  paragraph  (cK8)(it)  is  ■ 
revised  to  read  as  foDowK 

937S.314   Delsgrtions to ttis Dtrsclor of 
thsOflceof  lly^ppuw  Ucswslwg. 

(C)*v 

(8)  •  •  • 

(ii)  The  fees  prescribed  in  9  381  J02(a) 
of  this  chapter  in  accmdance  with 
9  38L302((^  of  this  chapter  and  the  fees 
in  9  381.601  of  this  chapter  in 
accordance  with  9  381406  of  this 
chapter. 

•  *       *       *       • 

(FR  Doe.  88-13078  FQed  ft-10-88;  8:45  am] 
iNXMa  coot  «ri7-*Mi 


18CFRPwt381 
(DedM  Noi  miB7-a8-000] 


FIHngl 

Officw  Apprc»riaMOw  Ac!  of  ttS2; 

Corrsctlon 

Issued  June  7, 198& 

AOBICV:  Federal  Energy  Regulatory 
Commissida.  DOB. 

action:  Final  rule:  correction. 


r.  The  Federal  Energy 
Regulatory  Commission  (Commission) 
issudd  Order  No.  494,  a  final  rule 
amending  its  filing  fees  under  the 
Independent  Offices-Appropristions  Act 
of  1962,  on  April  0.  ig6&  53  FR  15374 
(Apr.  29, 1888).  The  regulatory  text  (rf 
9  381,208(b)  of  the  Commisrion's 
regulations  should  have  refeired  to  the 
fee  for  a  report  imder  9  284.223(d)  rather 
than  to  the  fee  for  an  application  under 


that  provision.  This  notice  oonet^  that 

reference. 

vruunw  bate  June  7. 1968. 

PON  RMTim  MPONHA'nON  CONTACT: 
Robert  E.  Qan.  Office  of  the  General 
Counsel.  Pedei«l  Eneigy  Regulatory 
Commissioit  625  North  Capitd  Street  . 
NE.,  Washington.  DC  20426.  (202)  3S7- 
853a 

•unMMNTARv  information: 

In  9  381Jne,  paragraph  (b)  is  corrected 
to  read  as  follows: 

i9MM  itsyests  under  ihsMMifcsjt 
cei  iNlbsle  itoltoe  snd  praievtpfocedurss. 

(b)  Ua  fee  for  a  report  under 
9  284i23(d)  of  this  chapter  has  been 
paid  fo^  an  existing  traiuipdrtaitfon 
authorization  pursuant  to  9  284.223(a)  of 
this  chapter,  then  no  fee  is  assessed  for 
the  authorization  under  the  blanket 
certificate  notice  and  protest 
procedures. 
LoisaCaslMlL 
Acting  Secretary. 

(FR  Doc  88-13195  FUed  6-10-88;  8^45  am] 
saxMO  COOK  srir-avM 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  AdministraHon 

21  CFR  Parts  510  and  520 

Oral  Dosaga  Foim  Now  Anknai  Drugs 
Not  Subiact  to  CsrlMcalion; 
DicliloroplMno  and  Tohiana  Capsuias 

aocncy:  Food  and  Drug  Administration. 
acTNM:  Final  rule. 


r.  The  Fodd  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  remove  those 
portions  of  the  regulations  reflecting 
approval  of  a  new  animal  drug 
application  (NADA)  held  Iqr  Reid- 
RoweU,  Inc.  Hie  NADA  provides  for  use 
of  a  dichlorophene/toluene  capsule  as 
an  anthelmintic  in  dogs  and  cats. 
Elsewhere  in  this  issue  of  the  Federal 
Register,  FDA  is  withdrawing  approval 
of  the  NADA. 

IFnCTIVI  date:  June  23. 1988. 
TON  niRTMm  MiraRMATiON  contact: 
Mohammad  I.  Sharar,  Center  for  ■ 
Veterinary  Medicine  (HFV-216),  Food 
and  Drujg  Admlnistratioit  5600  Fishers 
Laos.  Rodcville.  MD  20857,  301-443^ 

aUPPlCIMNTAIIV  inpommation:  In  a 
notke  pobUshed  elsewhere  in  this  issue 
of  die  Federal  Roister,  FDA  is 
withdrawing  approval  of  NADA  102> 
673,  ^MOsored  by  Reid-RoweU,  Inc. 


(formeriy  Reid-Provident  Laboratories, 
Inc.),  901  Sawyer  Rd..  Marietta.  GA 
30062.  The  NADA  provides  for  use  of 
Anaverm  (dichlorophene/toluene) 
capsules  for  removal  of  ascarids  and 
hookworau  and  as  an  aid  in  rmnoving 
tapewonns  &om  dogs  and  cats.  As 
required  by  the  withdrawal  of  approval 
this  document  removes  the  sponsor's 
drug  labeler  code  from  21  CFR 
5ia600(c)(2)  and  21  CFR  520.580(bK2). 

In  addition,  because  the  firm  is  no 
longer  sponsor  of  any  approved 
NADA's.  21  CFR  510A)0(c)(l)  is 
amended  by  removing  the  film  from  the 
list  of  sponsors  of  approved  NADA's.    - 

ListpfSubJJNis. 

21  CFR  Part  510 

.  Administrative  practice  and 
procedure.  Animal  drugs.  Labeling, 
Reporting  and  recordkeeping 
requirements. 

21  Cfn  Part  520 

Animal  drugs. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  imder 
authority  delegated  to  the  Commissioner 
of  Food  and  Dhrugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine, 
Parts  510  and  620  are  ainended  as 
follows:       ^^.v:     -^ 

PART  510^-NEW  ANIMAL  DRUGS 

1.  The  autitority  citation  for  21  CFR 
Part  510  continues  to  read  as  follows: 

Authority:  Sees.  512. 701(a)  (21  U.S.G  360b. 
371(a));  21  CFR  5.10  and  5.83. 

SSiaeoo   [Amended] 

2.  Section  510.600  Names,  addresses, 
and  drug  labeler  codes  of  sponsors  of 
approved  applications  is  amended  in 
paragraph  {c){l)  by  removing  "Reid- 
Provident  Laboratories,  Inc."  and  in 
paragraph  (c)(2)  by  removing  "000063." 

PART  520-ORAL  DOSAGE  FORM 
NEW  ANIMAL  ORtIGS  NOT  SUBJECT 
TO  CERTIFICATION 

3.  The  autitority  citation  for  21  CFR 
Part  520  continues  to  read  as  follows: 

Authority:  Sec  S12(i).  62  Stat  347  (21  U.8.C. 
360b(i));  21  CFR  5.10  and  5J3. 

$520,580  [Amended] 

4.  Section  520.580  Dichlorophene  and 
toluene  capsules  is  amended  in 
paragraph  (b)(2)  by  removing  "000063." 

Dated:  June  6, 1988. 
Gerald  B.  Guest 

Director,  Center  for  Veterinary  Medicine. 
(FR  Doc.  68-13288  Filed  »-10-«8: 8:45  am] 
SILUNa  cooc  4tS0-01-« 


DEPARTMENT  OP  THE  INTERIOR 

Buraau  of  Indtan  Affairs 

25  CFR  Parts  11. 13, 20, 21. 23, 125, 
151. 175. 178. 177,  and  271 

Reporting  and  Recordkaaping 
Reqtiiraroants 

)an.22.188& 

agency:  Bureau  of  Indian  Affairs, 
Interior. 

ACTION:  Final  rule. 


r.  The  Bureau  is  amending  its 
program  regulations  by  publishing  die 
statements  concerning  infonqation 
collection  requirements  required  by  the 
Office  of  Management  and  Budget 
These  technical  amendinents  are  being 
done  to  conform  with  5  CFR  Part  1320  by 
codifying  suich  statements  as  part  of  its 
rules.  ;v      • 

EPFECTIVt  DATC:  July  13. 1988. 

ron  RmTHm  intonmation  contact: 

Catiiie  L  Martin.  Chief,  Branch  of 
Directives  and  Regtilatory  Management 
Bureau  of  Indian  Affairs,  Room  334— 
Interior  South,  18th  and  C  StreeU  NW„ 
Washington.  DC  20240;  telephone 
number  (202)  343-8577. 

•UPfLEMCNTAIIV  MPOmiATION:  The 
Paperwork  Reduction  Act  (April  1, 1981) 
gave  the  Office  of  Management  and 
Budget  approval  authority  over  agency 
collections  of  information  fit)m  the 
public.  The  Office  of  Management  and 
Budget  requires  that  an  agency  that  has 
collections  of  information  contained  in 
its  regulations  publish  approved  0MB 
control  numbers  for  such  collections  in 
the  Federal  Re^stet  to  ensure  that  this 
information  is  available  to  the  public 
and  that  it  is  included  in  the  Code  of 
Federal  Regulations. 

Iliis  final  rule  is  published  in  exercise 
of  authority  delegated  by  tiie  Secretary 
of  the  Interior  to  the  Assistant 
Secretary— 4ndian  Affairs.  The 
Department  has  determined  that  this 
document  is  not  a  major  rule  under 
Executive  Order  12291  and  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
imder  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.]. 

The  Department  of  the  Interior  has 
also  determined  that  this  final 
rulemakiiig  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment  and 
tiiat  no  detailed  statement  is  required 
pursuant  to  the  National  Environmental 
Policy  Act  of  1960. 

This  technical  amendment  includes 
only  0MB  control  numbers  for 


I»,-Na  11»7  lifagfcqr."  JWHB  13,  MW  /  Rnlw  and  Ijt^giilattoiis 


inforiMtion  coUectkm  nqubMBtnti  in 
25  era  Parts  11, 13, 20,  21.  23. 125.  ISl, 
175,  ITS.  177.  and  271.  These  rules  are 
procedural  in  nature  and  therefore  are 
not  subject  to  notice  and  comment 
requirements  as  provided  by  5  VJS.C, 
553(b).  I 

List  erf  Subjects  j 

ZSCFRPartll  * 

Courts.  Indians-law.  Law 
enforcement.  Penalties,  Reporting  and 
recordkeeping. 

25  cm  Part  13 

Courts.  Indians-law,  Infants  and 
children. 

25CFRPart20 


I  til 


^rtkoritr  See  9. 48  Stst  S88.  as  amendnfe 
2SU.aa4S4. 


i 

Administrative  practice  and 
procedure.  Child  welfare.  Indians,  Public 
assistance  programs. 

25CFRPart21  | 

Government  contracts,  Indians, 
Intergovernmental  relations. 

25  cm  Part  23 

Administrative  practice  and  '' 

procedure.  Child  welfare.  Grant 
programs — bufians.  Grant  programs- 
social  programs,  Indians,  Reporting  and 
recordkeeping  requirements. 

25CPRPartl25 

Indians — claims.  Reporting  and 
recordkeeping  requirements. 

25  CPR  Part  151  I 

Indiaos— lands. 

25  CFR  Parts  175. 178  and  177 

Electric  power,  Indians — lands. 
Irrigation. 

25CPRPart271 

Administrative  practice  and  , 

procedure.  Government  contracts. 
Indians,  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  out  in  the 
preamble.  Parts  11, 13,  20, 21. 23. 125, ' 
151. 175, 178, 177  and  271  of  Title  25, 
Chapter  I  of  the  Code  of  Federal 
Regulations  are  amended  as  set  forth 
below. 

PART  11-KAMENDEO] 

1.  The  authority  citation  for  Part  11 
continues  to  read  as  follows: 

AuOoritjr:  ILS.  483;  25  Xi&JC  2.  biteipret  or 
apply  Mcl.  38  Stat  566;  25  U.&C  2in.  unless 
otherwise  noted. 

2.  The  title  of  S  11.1  is  revised  and  a 
new  paragraph  (f)  is  added  to  read  as 
follows: 


(Q  lafomatioa  ct^hction.  The 
infonoutiosi  ooUeolian  requirements 
contained  in  1 1 11.27  and  11 J8  have 
been  approved  by  the  OfBce  of 
Managnnent  end  Budget  tmder  44  U  AC 
3601  etseg.  and  assigned  clearance 
number  1078-0094.  The  infonnatioD  it 
collected  by  Courts  of  Indian  Offenses 
having  jurisdiction  over  tribal  members 
in  civil  and  criminal  matters  when  such 
members  seek  to  be  married  or 
divorced.  The  mfcwmation  is  used  by  the 
Courts  of  Indian  Offenses  to  issue 
marriage  licenses  and  divorce  decrees. 
Response  is  required  to  obtain  a  benefit 

PART  13-^AMENDEO] 

3.  The  authority  citation  for  25  Cra 
Part  13  continoes  to  read  as  follows: 

Authority:  25  U.S.C.  1952. 

4.  A  new  S  13.2  is  added  to  read  as 
follows: 

S  13.2   Information  coMecHon. 
The  information  collection 
requirement  contained  in  ( 13.11  has 
been  approved  by  the  Office  of 
Management  and  Budget  under  44  U.S.C 
3501  el  seq.  and  assigned  clearance 
number  1076-0112.  The  information  is 
being  collected  when  federally 
recognized  tribes  request  reassumption 
of  jurisdiction  over  child  custody 
proceedings.  The  information  will  be 
used  to  determine  if  reassumption  ol 
jurisdiction  over  Indian  child  custody 
proceedings  is  feasible.  Response  is 
required  to  obtain  a  benefit 

PART  20-{AMENOE01 

5.  The  authority  citation  for  25  CTO 
Part  20  cootinDes  to  read  as  ft^ows: 

Authority:  25  U.S.C.  13;  sec.  20.21  also 
issued  nnder  Pub.  L  9IM73. 

6.  A  new  S  20.4  is  added  to  read  as 
follows: 

S20.4   Infonnatlon coNecOon. 

The  information  collection 
requirements  contained  in  ||  20.10. 
20.11. 20.22, 20.23,  and  2a24  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  44  U.S.C  3501  et  seq. 
and  assigned  clearance  number  1076- 
0017.  The  information  is  collectod  to 
determine  applicant  eligibility  for 
services.  The  information  will  be  used  to 
determine  eligibility  and  to  insure 
uniformity  of  services.  Response  is 
required  to  obtain  a  benefit 

PART21— (AHENDED] 

7.  The  authority  citation  for  25  CTO 
Part  21  continues  to  read  as  follows: 


&  A  new  S  2L9  is  added  to  read  as 
follows: 

S  2 1.V    MtOnMNMR  coflectlofi. 

The  information  collection 
requirements  contained  in  8S  21?  and 
21.6  have  been  approved  by  the  Office 
of  Management  and  Budget  under  44 
US.C  3501  e<M9k  and  assigned 
clearance  numbers  1078-0113  and  1078- 
0110.  respectively.  The  information  in 
S  21.3  is  being  collected  to  determine 
how  contract  funds  are  utilized.  The 
information  will  be  used  to  measure 
performance  of  tfie  contractor  and  plan 
for  future  contracts.  The  ii^ormatioo  in 
S  21.6  is  collected  to  specify  the  services 
or  assistance  to  be  rendered  and  the  ' 
plan  for  expenditure  of  fimds  to  be 
turned  over  to  the  state  or  agency.  The 
informatiop  will  be  used  to  determine 
the  adequacy  of  services  and  utilization 
of  the  budget  provided  by  the 
contracting  agency.  Response  is 
required  to  obtabi  a  beniefit 

PART23-CAMFNDED1 

a  The  authority  citation  for  25  CPR 
Part  23  continues  to  read  as  fdUows: 

Autiiority:  Q  U.S.C  301:  sees.  463  and  465  of 
the  Revised  Statutes  (2S  U.8X:.  2  and  V\. 

10.  Section  2&4  is  amended  by 
redesignating  the  existing  text  as 
paragraph  (b)  and  adding  a  new 
paragraph  (a)  to  read  as  foUows: 

i  23.4   Infonnatlon  cctectlon. 

(a)  The  information  ctdlection 
requirement  contained  in  (  23.13  has 
been  approved  by  the  Office  of 
Management  and  Budget  undw  44  \}SJC 
3601  e^  Mf.  and  asaigned  clearance 
numbw  1078-0111.  Tbeteformation  la 
collected  in  a  notice  frmn  the  court  in 
order  to  certify  payment  of  ajqiointed 
oounsd  in  the  child  custody 
proceedings.  The  information  will  be 
used  to  determine  if  an  individual  Indian 
involved  in  the  Indian  child  custody 
proceeding  is  eligible  for  payment  of 
appointed  counsel's  attorneys  fees  and 
to  determine  if  any  state  statutes 
provide  for  coverage  of  attorney  fees 
under  these  circiunstances.  Response  is 
required  to  obtain  a  benefit 


PART  12&-(AMENDED] 

11.  The  authority  citation  for  25  CFR 
Part  126  continues  to  read  as  fdUows: 

Authority:  Act  of  March  2. 1880.  c.  405.  sea 
17.  25  Stat  888, 88S:  Act  of  June  la  1896,  c. 
396.  29  Stat  321, 334;  Act  of  May  21, 1928,  c. 
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662, 45  Stat  984;  Act  of  lune  18, 1934,  c.  576, 
sec.  14. 48  Stat  987. 2S  U.S.C  474. 

12.  A  new  %  1257  is  added  to  read  as 
follows: 

§  125.7    Nitonnalion  coNecHon. 
The  information  collection 
requirements  contain^  in  SS  125.4  and 
125.5  have  been  approved  by  the  Office 
of  Management  and  Budget  under  44 
U.S.C.  3501  et  seq.  and  assigned 
clearance  niunber  1076-0004.  The 
information  is  being  collected  to  solicit 
information  necessary  to  make  a 
detenninati<Mi  of  eligibility  for  Sioux 
benefits.  Hie  infoimadon  will  be  used  to 
determine  eligibility  for  payment. 
Response  is  required  to  obtain  a  benefit 

PART  151~(AIIENDED] 

13.  The  authority  citation  for  25  CFR 
Part  151  continues  to  read  as  follows: 

Antfamity:  R.S.  161: 5  \}J&.Q.  301.  Interpret 
or  apply  46  Stat  1106.  as  amended;  46  Stat 
1471,  as  amended:  48  Stat  985,  as  amended; 
«  Stat  1967,  as  amended;  53  Stat  1129;  63 
Stat  606;  88  Stat  392,  as  amended:  70  Stat 
290.  as  amended:  70  Stat  628;  75  Stat  SOS;  77 
Stat  348;  78  Stat  388;  78  Stat  747;  82  Stat 
174,  as  amended:  82  Stat  884: 84  Stat  120;  84 
Stat  1874: 86  Stat  218: 88  Stat  530;  86  Stat 
744: 88  Stat  78;  88  Stat  81;  88  Stat  1716: 86 
Stat  2203;  88  Stat  2207;  2S  U.S.C  40ea.  4S(A, 
451, 464. 486. 487. 488. 480.  501. 502.  573,  574, 
576. 608.  eoea,  eia  610a.  622. 624. 640d-ia 
1466,  and  1406,  and  other  authorizing  acta. 

14.  A  new  S  151'14  is  added  to  read  as 
follows: 

S  151.14    liifuiiiiBlluii  coRection. 

The  information  collection 
requirements  contained  in  SS  151.9  and 
151.12  have  been  approved  by  the  Office 
of  Management  and  Budget  imder  44 
U.S.C.  3501  et  seq.  and  assigned 
clearance  number  1078-0100.  The 
collectioB  of  information  is  fitim  Indian 
tribes  or  imfividuals  who  desire  to 
acquire  land  in  trust  and  who  must 
identify  the  party(ies)  involved  and  a 
description  of  ttn  land  invirived.  Hie 
tnfonnation  will  be  used  by  tfie  Bureau 
to  acquire  the  land  in  tntst  cm  behalf  of 
the  Indian  tribes  and  individuals. 
Responee  is  required  to  obtain  a  benefit 

PART  17&-(AIIENDE0] 

15.  The  authority  citation  for  25  CTO 
Part  175  continues  to  read  as  follows: 

Auftotity:  Sec.  2. 40  Stat  1088;  54  Stat  422; 
and  5  U.S.C.  301,  unless  otherwise  noted. 

10.  A  new  1 175.58  is  added  to  read  as 
follows: 


of  Management  and  Budget  under  44 
U.S.C  3501  et  seq.  and  assigned 
.clearance  number  1076-0021.  The 
information  is  being  collected  to  obtain 
informaticNi  on  needed  electrical 
services.  The  information  will  be  used  to 
determine  eligibility  for  service  and 
gather  needed  information  for  billing. 
Response  is  required  to  obtain  a  benefit. 

PART  17»-(AMENDE0] 

17.  The  authority  citation  for  25  CFR 
Part  176  continues  to  read  as  follows: 
Authority:  Sec.  7, 62  Stat  273;  S  U.S.C  301. 

1&  A  new  S  178.22  is  added  to  read  as 
follows: 

9173.22   InfomMttM  cdleelloa 

The  information  collection 
requirements  contained  in  SS  176.4, 
176.16,  and  176.54  have  been  approved 
by  the  Office  of  Management  and 
Budget  under  44  U.S.Q  3501  et  seq.  and 
assigned  clearance  number  1076-0021. 
The  information  is  being  collected  to 
obtain  information  on  needed  electrical 
services.  The  information  will  be  used  to 
determine  eligibility  for  service  and 
gather  needed  information  for  billing. 
Response  is  required  to  obtain  a  benefit 

PART  177— (AMENDED] 

1ft  The  authority  citation  for  25  CFR 
Part  177  continues  to  read  as  follows: 

Authority:  Sac.  5, 43  Stat  476, 45  Stat  2ia 
211;5U.S.C301. 

20.  A  new  S  175.55  Is  added  to  read  as 
fbUows*. 


917S.93 

The  information  collection 
requiremenU  in  SS  175.4, 175.25,  and 
175.32  have  been  approved  by  the  Office 


{177.53 

The  Information  collection 
requirements  in  SS  177.4, 177.8, 177.12, 
and  177.22  have  been  approved  by  the 
Office  of  Management  and  Budget  under 
44  U.S.C  3501  et  seq.  and  assigned 
clearance  number  1076-0021.  Hie 
Information  Is  being  collected  to  obtain 
information  on  needed  electrical 
services.  The  information  will  be  used  to 
determine  eligibility  for  service  and 
gather  needed  information  for  billing. 
Response  is  required  to  obtain  a  benefit 

PART  271-(AliENOED] 

21.  The  authority  citation  for  26  Cra 
Part  271  continues  to  read  as  follows: 

Authoritr  Sec.  102.  Pub.  L  93-638, 88  Stat 
2203, 2206  (23U.S.C  460f). 

22.  A  new  S  271.5  is  added  to  read  as 
foUows: 

S  271.5   Information  coRecUon. 

The  Office  of  Management  and  Budget 
has  approved,  under  44  U.S.C  3501  et 


seq..  the  information  collection 
requirements  in  SS  271.14, 271.17,  271.18, 
and  271.21  under  assigned  control 
number  1076-0068:  S  271.33  under 
control  number  1078-0090;  and 
SS  271.41,  271.42. 271.44.  2n.48,  271.47, 
'and  271.49  tmder  control  niunber  1076- 
0091.  The  information  for  #1078-0088  is 
being  collected  to  determine  the 
eligibility  of  applicants,  to  protect  the 
service  population,  and  safeguard 
Federal  funds  and  otiier  resources.  The 
information  is  used  to  determine 
eligibility  and  to  pennit  the  Bureau  to 
administer,  mcmitor  and  evaluate 
contract  programs.  The  information  for 
#1076-0090  is  being  collected  to  ensure 
that  the  trust  responsibilities  are  not 
abrogated  and  to  protect  preserve  and 
perpetuate  the  resources  of  an  Indian 
tribe  or  individual.  The  information  will 
be  used  to  determine  eligibility  of  trust 
related  activities  or  functions  under 
proposed  contract  applications,  to 
protect  tribal  resources,  to  insure  fair 
return  on  such  resources  and  to  assure  a 
satisfactory  standard  of  contract 
performance.  The  information  for 
#1076-0091  is  being  collected  to  insure 
proper  administration,  monitoring  and 
evaluation  of  contracts,  as  well  as  to 
protect  Pecferal  funds  and  the  service 
recipient  population.  The  information 
will  be  used  to  assess  program 
performance,  to  monitor  contract 
expenditures,  and  to  insure  fairness  and 
uniformity  of  services,  including  the 
maintenance  of  current  and  accurate 
records  which  allow  for  clear  audit 
facilitating  data.  Responses  are  required 
to  obtain  a  benefit 

W.P.  Ragidais. 

Acting  Auittant  Seaetaiy— Indian  Affdin. 
[FR  Doc  88-13198  Filed  6-10-88;  S-^S  am] 


2SCFRPwrt69. 

Preperalion  of  a  RoH  of  AiMka  Natives 

February  17. 1988. 

r.  Bureau  of  Indian  Affair*.    . 


Interior. 

ACnON:  Final  rule. 


SUMMARV:  The  Bureau  of  Indian  Affairs 
is  removing  Part  60  from  Title  25  of  ttie 
Code  of  Federal  Regulations.  Part  69 
contains  procedural  rules  governing  the 
preparation  of  a  roll  of  Alaska  Natives 
under  the  Alaska  Native  Claims 
Settlement  Act  of  1971.  as  amended.  The 
application  and  appeal  processes  for 
preparing  the  roll  of  Alaska  Natives 
were  completed  in  1981  and  the  rule  is 
no  longer  needed  This  part  has  been 
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previously  redesignated  from  25  CFR 
Part  43h  at  47  FR 13327.  March  30, 1982. 
imcnvf  DATE  June  13. 1988. 

FON  FURTHCR  INFOftMATION  CONTACT: 
Penny  }.  Coleman,  Branch  of  Tribal 
Government  and  Alaska.  Division  of    "»• 
Indian  Affairs,  Office  of  the  Solicitor, 
Department  of  the  Interior,  Room  6456 
Main  Interior.  18th  and  C  Streets  NW., 
Washmgton.  DC  20240.  telephone 
number:  (202)  343-8526  (FTS  343-8528). 

SU^nmSITARY  INFOmiATION:  The 

authority  to  issue  these  ndesand 
regulations  is  vested  in  the  Secretary  of 
the  Interior  by  5  U.S.C.  301  and  25  U.S.C. 
2  and  9.  This  final  rule  is  published  in 
exercise  of  rulemaking  authority 
delegated  by  the  Secretary  of  the 
Interior  to  the  Assistant  Secretary- 
Indian  Affairs  in  the  Departmental 
Manual  at  209  DM  8. 

The  regulations  governing  the 
preparation  of  a  roll  of  Alaska  Natives 
pursuant  to  section  5  of  the  Alaska 
Native  Qaims  Settlement  Act  (ANCSA). 
43  U.S.C.  1601  et  aeq.,  were  promulgated 
in  1972  and  amended  in  1973, 1976,  and 
1978.  In  accordance  with  the  Act's 
provisions  for  a  comprehensive  and 
final  enrollment  process,  strict  deadlines 
for  applying  for  enrollment,  appealing 
adverse  determinations  and  disenrolling 
those  erroneously  placed  on  the  roll 
were  contained  in  the  rule.  The 
application  process  was  completed  in 
1977,  the  dieenrollment  process  ended  in 
1978  and  the  Department's 
determinations  on  appeals  were      \'-'^'". 
OMnirfeted  in  1981.  Since  1981  tiie  ' 

Department  has  considered  the  roll  of 
Alaska  Natives  to  be  final  and  has 
relied  on  the  finality  of  the  decisions 
made  with  regard  to  that  roll  to  make  a 
complete  distribution  of  monies  under 
ANCSA. 

"The  procedural  rule  contained  in  25 
CFR  Part  69  therefore  has  not  been 
needed  since  1981  and  is  being  removed. 
As  part  (rf  the  removal  of  the  rule,  any 
and  all  delegations  associated  therewith 
are  also  hereby  revoked. 

The  Deipartment  is  taking  this  action 
to  remove  an  obsolete  rule  from  the 
Code  of  Federal  Regulations.  In 
addition,  the  Department  is  concerned 
that  leaving  the  rule  in  the  Code  of  i  ,    i 
Federal  Regulations  may  have  led  or  - ' 
may  in  the  future  lead,  members  of  tiie  , 
pubUc  to  conclude  mistakenly  that  the 
processes  of  preparing  the  roll  of  Alaska 
Natives  are  not  yet  complete  and  that 
tiiey  may  still  apply  for  enrollment, 
appeal  dieir  denial  of  enrollment  or. 
request  reconsideration  of  an  earlier 
an>eal  decision.  The  Department  wishes 
to  emphasize  that  those  enrollment.. .  . 


appellate  and  reconsideration  processes 
were  completed  in  1981.  and  that  neither 
ANCSA  nor  the  regulations  contained  in 
Part  60  provide  or  authorize  any 
extension  or  reopening  of  the  processes 
after  that  date. 

Prior  notice,  opportunity  for  public 
comment,  and  delay  in  the  effective  date 
are  not  required  for  the  removal  of  the 
rule  contained  in  25  CFR  Part  80  because 
the  rule  is  procedural  in  nature.  See  5 
U.S.C.  553  (b)(A)  and  (d).  In  addition, 
public  comment  on  the  revocation  of  the 
rule  is  unnecessary  because  the  rule  is 
obsolete  and  is  no  longer  needed.  5 
U.S.C.  553(b)(B). 

The  Department  of  the  Interior  has 
determined  that  this  document  is  not  a 
major  rule  under  Executive  Order  12291 
and  certifies  that  this  doctiment  will  not 
have  a  significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  5 
U.S.C.  610  et  seq.  Because  the 
application  and  appeal  processes  to 
prepare  the  roU  of  Alaska  Natives  have 
been  completed,  the  revocation  of  the 
procedural  rule  governing  the 
preparation  of  the  roll  is  not  expected  to 
affect  any  party  economically. 

This  rulemaking  document  does  not 
contain  information  collection 
requirements  which  require  approval  by 
the  Office  of  Management  and  Budget 
under  44  U.S.C.  3501  et  seq.  The 
Department  has  determined  that  this 
-  rulemaking  is  not  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment  and  that  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required. 

The  primary  author  of  this  rulemaking 
document  is  Penny  J.  Coleman,  Branch 
of  Tribal  Government  and  Alaska. 
Division  of  Indian  Affairs.  Office  of  the 
Solicitor.  Department  of  the  Interior. 

list  of  Subjects  In  25  CFR  Put  6a 

Indians— enrollment,  Indiana- 
judgment  funds. 

PART  68-(REM6VEDi 

For  the  reasons  set  out  in  the 
preamble.  Part  69  of  Subchapter  F  of 
Chapter  I  of  "ntle  25  of  the  Code  of 
Federal  Regulations  is  hereby  removed. 

RoMCSwimiiMr. 

Assistant  Secretary-Indian  Affairs.     ~      .  - 

(FR  Doc.  88-13199  Fil«d  6-tO-8S;  8^«ii4 
cope  <tW  OS  M-WV-a  •• 


DEPARTMENT  OF  JUSTICE 
Oftiea  of  the  Attorney  General 
2SCFRPartO 

(Ord«rNa1274'M] 

Designation  of  Centrel  or  Competent 
Authorfty  Under  Treetles  and 
Executive  Agreements  on  Mutual 
Aaslatence  In  Criminal  Matters 

AOCNCV:  Department  of  justice. 
actwn:  Final  rule. 


t:  This  final  rule  amends  28 
CFR  0.64-1  to  authorize  the  Assistant 
Attorney  General  in  charge  of  the 
Criminal  Division  to  act  as  the  central  or 
competent  authority  under  both  treaties 
and  executive  agreements  between  the 
United  States  and  other  countries  on 
mutual  assistance  in  criminal  matters 
that  designate  the  Attorney  General  or 
the  Department  of  Justice  as  such 
authority.  Section  a64-l  also  authorizes 
the  Assistant  Attorney  General  in 
charge  of  the  Criminal  Division  to 
redelegate  his  authority  to  his  Deputy 
Assistant  Attorneys  General  and  to  die 
Director  of  the  Office  of  International 
Affairs.  This  final  rule  recognizes  ti^at 
both  treaties  and  executive  agreements 
on  international  mutual  assistance  may 
contain  provisions  requiring  the 
performance  of  certain  operational 
fimctions  by  a  central  governmental 
authority  In  the  United  States.  The  effect 
of  the  rule  is  to  authorize  the 
performance  of  those  functions  under 
either  type  of  international  agreement 
by  designated  individuals  within  the 
Criminal  Division. 

nvccnvc  DATB  June  7. 198& 

ran  RMTNER  WrOHMATIOM  CONTACT; 

Drew  C  Arena.  Director,  Office  of 
International  AS^n,  Criminal  Division. 
Department  of  Justice,  Washington.  E>C 
20530:202-786-3500. 

sywiramTAiiv  mtonmation:  The 
Aissistant  Attorney  General  in  charge  of 
tils  Criminal  Division  is  currentiy 
authorized  by  28  CFR  0i64-l  to  act  aa 
tfie  central  or  competent  authority  under 
treaties  on  mutucd  assistance  in  criminal 
ma  tiers, between  the  United  States  and 
other  ccMmtries  and  to  redelqgate  his 
authority  to  Jiis  Deputy  Assistant 
Attorneys  General  and  to  die  Director  of 
die  Office  (rf  Intenational  Affairs.  This 
final  rule  expands'die  scope  of  28  CFR 
0,64-1  to  encompass  executive 
-agreements,  as  well  as  treaties,  on 
mutual  assistance  in  crinUnal  matters. 

This  rule  is  not  s  major  rule  within  the 
meaning  cS  Executive  Order  12291.  As 
required  by  the  Regulatory  Flexibility 
Act.  it  is  hereby  certified  ihat  diis  rule 


will  not  hsve  a  significant  impact  on 
small  business  entities. 

list  of  Subjects  in  a  CFR  Part  0 
International  agreements.  Treaties. 
For  the  reasons  stated  in  the 
preamble.  Title  28,  Chapter  1.  Part  0, 
Subpart  K  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below. 

PART  a-ORQANOATION  OF  THE 
DEPARTMENT  OF  JUSTICE 

1.  The  authority  citation  for  Part  0 
continues  to  read  as  foQows: 

Anthoiity:  5  U.S.a  301. 2303;  e  U.S.a  1103, 
1324A.  14Z7(g):  15  U.S.C  64«(k):  18  U.S.C 
22S4. 4001. 40n,  4042. 4044, 4062, 4201  e/ segi, 
e003(b);  21  U.S.C  SH,  881(d).  904;  22  U.S.C 
283a,  1821-1S450, 1622  note:  28  U.S.C.  SOB, 
Sia  815, 524, 542,  S4S.  162.  S62a.  509;  31  U.S.C. 
1108,  asm  at  seq.,  SO  U.S.C.  Apfk  2001-aol7p; 
Pub.  L  Na  01-S13,  sac.  501;  EO 11S19C  EO 
11287;  EO  1130a 

2.  Section  OM-1  is  amended  by 
revising  the  section  heading  and  the  first 
sentence  of  tlie  section  to  read  as 
foUowrs: 

fOjB4-1    Central  or  Coflipelsnt  Authority 
under  traeMse  and  exscuflve  I 
on  mutasl  ssslstsncs  fci  < 


The  Assistant  Attorney  General  in 
charge  of  the  Criminal  Division  shall 
have  the  authority  and  perform  the 
functions  of  the  "Central  Aothority"  or 
"Competent  Audmrity"  (or  like 
designation)  imder  treaties  and  ~ 
executive  agreements  between  die 
United  States  of  America  and  other 
countries  on  mutual  assistance  in 
criminal  matters  which  designate  the 
Attorney  General  or  the  Department  of 
Justice  as  such  authority.     •  . 

Date  law  7, 1988. 
Edwin  M0M«  m. 
Attorney  GenBroL 
[FR  Doc.  88-13282  Filed  ft-10-88;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Quard 

33  CFR  Part  100 
{CQO05-«a-16] 

Special  Local  RaguMlone  for 

I  Bvy  ono^ve  owiiii  necei 
iBay.MD 


AQCNCV:  Coast  Guard.  DOT. 
acTKNC  Final  rule. 


r.  Permanent  special  bcal 
regulations  sre  adopted  for  the  annual 
Chesapeake  Bay  Bridges  Swim  Race,  an 


annual  event  held  in  June  An  annual 
notice  of  the  precise  dates  and  times  of 
the  Chesapeake  Bay  Bridges  Swim  Race 
wiU  be  puUished  in  Local  Notice  to 
Mariners  and  Fedstal  RsfMer  Notice. 
The  special  local  regulations  govern 
vessel  activities  during  the  swim  race. 
The  special  local  regulations  are 
necessary  to  restrict  general  navigation 
in  die  regulated  area.  These  regulations 
are  needed  to  provide  for  the  safety  of 
life  on  the  navigable  waters  during  the 
event 

BViCTivc  OATt:  This  regulation  is 
effective  on  June  12, 1988. 
POR  nmniER  mformatkmi  contact: 
Mr.  Billy  J.  Stephenson,  Chief.  Boating 
Affairs  Branch.  Hfdi  Coast  Guard 
District  431  Crawford  Stieet 
Portsmouth.  Virginia  23704-5004  (804- 
390-6204). 

•UPPLCMDITAIIY  MFOmiATION:  The 
Coast  Guard  published  a  notice  of 
proposed  rulemaking  in  the  Federal 
Re^ster  on  April  18, 1988  (53  FR  12706). 
Interested  persons  were  requested  to 
submit  comments.  No  comments  were 
received.  Good  cause  exists  under  5 
U.S.C.  553  for  maldng  diis  rule  effective 
in  less  than  30  days  after  publication  in 
the  Federal  Register.  Delaying  the 
effective  date  would  result  in  a 
significant  adverse  impact  on  this  year's 
swim,  since  the  requfred  safety  for  the 
swimmers  wotdd  not  be  provided. 

Drafting  Information: 

The  drafters  of  this  notice  are  Mr. 
Billy  J.  Stephenson,  project  officer. 
Chief.  Boating  Affairs  Branch.  Fifth 
Coast  Guard  District  and  Commander 
Robert  J.  Reining,  project  attorney.  Fifth 
Coast  Guard  District  Legal  Staff. 

Discussion  of  Comments  and  Final  Rule 

No  comments  were  received  in 
response  to  the  notice  of  proposed 
rulemaking.  The  regulations  as  proposed 
are  adopted.  By  a  separate  document 
published  elsewhere  in  this  issue  of  the 
Federal  Register,  these  regulations  are 
made  applicable  to  the  1988  Chesapeake 
Bay  Bridges  Swim  Race  that  will  be  held 
on  Sunday.  June  12. 1988.  between  8.'00 
a.m.  and  lins  a.m. 

Economic  Assessment  and  Certification 

These  regulations  are  considered  to 
be  non-major  under  Executive  Order 
12291  on  Federal  Regulation  and 
nonsignificant  under  the  Department  of 
Transportation  regulatory  policy  and 
procedures  (44  FR  11034;  February  26. 
1979).  Because  closure  of  the  waterway 
is  not  anticipated  for  any  extended 
period,  commercial  marine  traffic  will  be 
inconvenienced  only  slighdy.  The 
economic  impact  has  been  found  to  l>e 


so  minimal  that  a  full  regulatory 
evaluation  is  unnecessary.  Since  tlie 
impact  of  tliis  proposal  is  expected  to  be 
minimal,  the  Coast  Guard  certifies  it  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

List  of  Sul^ects  in  SS  CFR  Part  100 

Marine  safety,  Navigation  (water). 

Final  Regulations 

In  consideration  of  the  foregoing.  Part 
100  of  Tide  33,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  100-[AMENDED] 

1.  The  authority  citation  for  Part  100 
continues  to  read  as  foUows: 

Authority:  33  U.S.C  1233;  40  CFR  1.46  and 
33  CFR  100.35. 

2.  Section  100.507  is  added  to  read  as 
follows: 

9  IOOlSO?    Clissepeeke  Bey  Brtdges  8«»(m 

(a)  Definitions — (1)  Regulated  Area: 
The  waters  of  the  Chesapealce  Bay 
between  and  adjacent  to  the  spans  of 
the  William  P.  Lane  Jr.  Memorial  Bridge 
shore  to  shore  500  yards  north  of  the 
north  span  of  the  bridge  bom  the 
western  shore  at  latitude  39*00'36' 
North,  longitude  76'23'05'  West  and  die 
eastern  shore  at  latitude  38*59'14' 
North,  longitaide  7B*20'00'  West,  and  500 
yards  sou^  of  the  south  span  of  the 
bridge  from  the  western  shore  at 
latitude  39*00'16'  North,  longitude 
76*24'30'  West  and  the  eastern  shore  at 
latitude  38*58'3a5'  North,  longitude 
76*20'06''  West. 

(2)  The  Coast  Guard  Patrol 
Commander.  The  Coast  Guard  Patrol 
Commander  is  a  commissioned, 
warrant  or  petty  officer  who  has  been 
designated  by  the  Commander.  Group 
Baltimore. 

(h)  Special  Local  Regulations.  (1) 
Except  for  persons  or  vessels  authorized 
by  the  Coast  Guard  Patrol  Commander, 
no  person  or  vessel  may  enter  or  remain 
in  the  regulated  area. 

(2)  The  operator  of  any  vessel  in  the 
immediate  vicinity  of  this  area  shall: 

(i)  Stop  the  operator's  vessel 
immediately  upon  being  directed  to  do 
so  by  any  commissioned,  warrant  or 
petty  officer  on  board  a  vessel 
displaying  a  Coast  Guard  ensign. 

(ii)  Proceed  as  directed  by  any 
commissioned,  warrant  or  petty  officer. 

(c)  Effective  peripd.  This  section  is 
effective  during  di^  Chesapeake  Bay 
Bridges  Swim,  and  for  one  hour  before 
the  event  starts.  The  Conunander,  Fifth 
Coast  Guard  District  publishes  a  notice 
in  the  Federal  Rsf^stor  and  die  Fifth 
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Coast  Guard  District  Local  Notice  to 
Mariners  that  announces  the  time  and 
dates  that  die  section  is  in  effect 

Dated  Iiine  1.  isea.  I 

AJ}.BiMd. 

Rear  Admiral.  U^  Coast  Guard  Commander. 

Fifth  Coast  Guard  District 

fro  Doc  88-13243  Fiied  6-10-48:  a-45  am] 


33  CFR  Part  100 

(COD0S-«8-29]  { 

Spedai  Local  Regulatione  for 
Cheaapeeke  Bay  Bridgea  Swim  Race, 
CtMaapaoko  Bay,  MD 

AOeiCV:  Coast  Guard.  DOT. 

ACTION:  Notice  of  implementation  of  33 
CFR  100.507. 


:  This  notice  implements  33 

CFR  10a5O7  for  die  Chesapeake  Bay 
Bridges  Swim  Race,  an  annual  event  to 
be  held  on  June  12, 188a  These  special 
local  regulations  are  needed  to  provide 
for  the  safety  of  participants  and 
spectators  on  navigable  waters  during 
this  event  The  effect  will  be  to  restrict 
general  navigation  in  the  regulated  area 
for  the  safety  of  participants  in  the 
swim. 

EFFiCTWC  DATES:  The  regulations  in  33 
CFR  100.507  are  effective  from  8«)  a.m. 
to  11:15  a.nL  on  }une  12. 1988. 
KM  RMTMOI  INFOmiATION  CONTACT 
Billy ).  Stephenson,  Chief,  Boating 
Affairs  Branch.  PifUi  Coast  Guard 
District  431  Crawford  Street  I 

Portsmoudi.  Virginia  23704-5004,  (8041 
39»-6204. 

Drafdng  Information:  I 

The  drafters  of  this  notice  are  Billy  J. 
Stephenson,  project  officer.  Chief, 
Boating  Affairs  Branch.  Boating  Safety 
Division,  FifOi  Coast  Guard  District  and 
Commander  Robert  J.  Reining,  project 
attorney.  Fifth  Coast  Guard  District 
Legal  Staff. 

Discussion 

Fletcher  Hanks,  the  Director  of  the 
Race,  has  submitted  an  application  to 
hold  the  Chesapeake  Bay  Bridges  Swim 
Race  on  June  12. 1988.  Approximately 
600  swimmers  will  start  at  Sandy  Point 
State  PaA,  swim  between  the  William 
Lane  Jr.  Memorial  Twin  Bridges  to  the 
Eastern  Shore.  Since  this  event  is  the 
type  of  event  contemplated  by  these 
regulations  and  the  safety  of  the 
participants  would  be  enhanced  by  the 
implementation  of  the  special  local 
regulations  for  the  regulated  area,  the 
regulations  is  33  CFR  100.507  (published 


elsewhere  in  dils  issue  of  die  Federal 
Ragistar)  are  being  implemented 

Vessel  trafBc  will  be  permitted  to 
transit  the  regulated  area  as  the  swim 
progresses,  and  thus  commercial  traffic 
should  not  be  severely  diarupted  at  any 
time. 

Dated:  June  1. 198& 
Ai>.BrMd. 

Rear  Admiral.  US.  Coast  Guard  Commander. 

Fifth  Coast  Guard  District 

[PR  Doa  88-13244  Filed  0-10-88;  8.-45  am] 


33  CFR  Part  100 

(CQO0fr-S»-30] 

Special  Local  Regulations  for  ItM  Sixth 
Annual  Intra-HarlMr  Power  Boat 
Regatta 

AOCNCv:  Coast  Guard  DOT. 

ACTION:  Notice  of  implementation  of  33 
CFR  100.501. 


f.  This  notice  implements  33 

CFR  100.501  for  Uie  Sixdi  Annual  Intra- 
Harbor  Power  Boat  Regatta.  This  event 
will  be  held  on  July  17. 1988.  on  die 
Elizabedi  River,  between  die  Norfolk 
and  Portsmouth  downtown  areas.  These 
special  local  regulations  are  needed  to 
control  vessel  traffic  within  immediate 
vicinity  of  the  event  due  to  the  confined 
nature  of  the  waterway  and  the 
expected  congestion  at  the  time  of  the 
event  The  effect  will  be  to  restrict 
general  navigation  in  the  Town  Point 
Reach  section  of  the  Elizabeth  River  for 
the  safety  of  the  spectators  and 
participants  in  the  event 

cmcnVE  DATIS:  The  regulations  in  33 
CFR  lOasOl  are  effective  from  12:30  p.m. 
until  5:30  p.m.  local  time  on  July  17, 1988. 
If  inclement  weather  causes  the 
postponement  of  the  event  the 
regulations  will  be  effective  from  12:30 
pjn.  until  5:30  p.m.  on  September  17, 
1968. 

FON  FURTHtR  INTOmiATION  CONTACT 
Mr.  Billy  J.  Stephenson,  Chief.  Boating 
Affairs  Branch,  nfUi  Coast  Guard 
District  431  Crawford  Street 
Portsmouth.  Virginia  23704-5004  (804) 
396-6204. 

DrafUng  Information 

The  drafters  of  this  notice  are  Billy  J. 
Stephenson,  project  officer,  Chief, 
Boating  Affairs  Branch,  Boating  Safety 
Division.  Fifth  Coast  Guard  District  and 
Commander  Robert  J.  Reining,  project 
attorney.  Fifth  Coast  Guard  District 
Legal  Staff. 


Discusaion  of  Regulations 

The  regulations  hi  33  CFR  100.501 
govern  tibKS  cq)eration  of  vessels  during 
marine  events  held  on  the  Elizabeth 
River  in  die  vicinity  tA  die  "Waterside" 
area  of  downtown  Norfolk.  Virginia,  and 
die  "Portside"  area  of  downtown 
Portsmouth.  Virginia.  The 
implementation  of  33  CFR  100.501.  also 
implements  regulations  in  33  CFR 
lia72aa  and  117.1007. 33  CFR  110.72aa 
establishes  the  spectator  andicnages  in 
33  CFR  100.501  as  special  anchorage 
areas  under  Inland  Navigation  Rule  30. 
33  U.S.a  2030(g).  33  CFR  117.1007  closes 
the  draw  of  the  Berkley  Bridge  to 
vessels  during  and  within  one  hour  of 
the  effective  period  under  33  CFR 
100.501.  These  regulations  are 
implemented  by  publication  of  this 
implemmtlng  notice  in  the  Federal 
RflflMer  and  a  notice  in  die  Local  Notice 
to  Mariners. 

The  Portsmouth  Powerboat 
Association  has  submitted  applications 
to  hold  the  Sixth  Annual  Intra-Harbor 
Powerboat  Regatta  on  July  17. 1966,  in 
the  area  covered  by  33  CFR  10a501.  The 
event  is  being  sponsored  by  Portsmouth 
Power  Boat  Association.  Norfolk 
Festevents.  Inc.  and  the  City  of 
Portsmouth. 

Since  this  event  is  the  type  of  event 
contemplated  by  these  regulations  and 
the  safety  of  the  participants  and 
spectators  viewing  the  event  would  be 
enhanced  by  die  implementation  of  33 
CFR  100.501.  those  regulations  are  being 
implemented. 

Date:  June  1, 108& 

AJ>.  Brawl. 

Rear  Admiral,  US.  Coast  Guard  Commander, 
Fifth  Coast  Guard  District 

[FK  Doc.  88-13248  Filed  8-10-88;  8:46  am] 
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33  CFR  Part  100 
[CQO0fr-«S-331 

Spsdal  Local  Regulationa  for  Harbor 
Expo  Powertwat  Races 

AOiNCV:  Coast  Guard  DOT. 
action:  Final  rule. 


:  Special  local  regulations  are 
being  adopted  for  the  Harbor  Expo 
Powerboat  Races  to  be  held  on  June  18 
and  19. 1988.  on  die  waters  of  die  Middle 
Branch,  Patapsco  River  west  of  the 
Hanover  Street  Bridge.  Baltimore. 
Maryland.  It  will  consist  of 
approximately  45  outboard  powerboats 
racing  a  designated  course  within  the 
regulated  area.  The  special  local 


regulations  will  govern  vessel  activities 
during  die  powerboat  races.  The 
regulations  are  necessary  due  to  the 
potential  danger  of  the  waterway  users, 
the  confined  nature  of  the  waterway, 
and  the  expected  spectator  craft 
congestion  during  the  event 

EFFECnvt  datcs:  These  regulations  are 
effective  from  8.-00  a.m.  until  7K)0  p.m.. 
local  time,  on  June  18  and  19, 198& 

FON  FUNTHEII INKMMIAT10N  CONTACT 

Mr-  Billy  J.  Stephenson.  Chief,  Boating 
Affairs  Branch,  Fifth  Coast  Guard 
District  431  Crawrford  Street 
Portsmoudi.  Virginia  23705-5004  (604) 
398-e204. 

SUPPLEMCNTARV  MNNOHATION:  In 

accordance  with  5  U.S.C.  553.  a  notice  of 
proposed  rulemaking  has  not  been 
published  for  these  regulations  and  good 
cause  exists  for  making  them  effective  in 
less  than  30  days  from  the  date  of 
publication.  Following  normal 
rulemaking  procedures  would  have  been 
impracticable.  The  application  to  hold 
the  event  was  not  received  until  May  23, 
1988,  and  there  was  not  sufficient  time 
remaining  to  publish  proposed  rules  in 
advance  of  the  event  or  to  provide 
delayed  effective  date. 

DrafUng  infotmaticn 

The  drafters  of  diis  notice  are  Mr. 
Billy  J.  Stephenson,  project  officer. 
Chief,  Boating  Affairs  Branch.  Fifth 
Coast  Guard  District  and  Commander 
Robert  J.  Reining,  project  attorney.  Fifth 
Coast  Guard  District  Legal  Staff. 

Discussion  of  Regulation 

The  International  Outboard  Grand 
Prix  is  the  sponsor  of  this  event  The 
event  will  consist  of  approximately  45 
powerboats,  ranging  from  14  to  18  feet  in 
length,  racing  on  a  designated  course 
within  the  related  area,  on  the  waters 
of  the  Middle  Branch,  Patapsco  River, 
west  of  the  Hanover  Street  Bridge.  The 
races  will  consist  of  a  series  of  heats.  A 
section  of  the  Middle  Branch,  Patapsco 
River,  approximately  650  yards  west  of 
the  Hanover  Street  Bridge  will  be  dosed 
during  the  races,  except  that  between 
heats  the  Coast  Guard  Patrol 
Commander  will  stop  the  races  to  allow 
vessel  traffic  to  transit  the  regulated 
area.  Since  die  waterway  will  net  be 
closed  for  extended  periods,  waterbome 
traffic  should  not  be  severely  disrupted 

list  9f  Subiects  in  S3  CFR  Part  100 

Marine  Safety.  Navigation  (water). 
Final  Regulatioiia 

In  consideration  of  the  foregoing. 
Part  100  of  Tide  33,  Code  of  Federal 
Regulations  is  amended  as  follows: 


1.  The  authority  citation  for  Part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C  1233;  40  CFR  1.46  and 
.  33  CFR  100.35. 

2.  A  temporary  §100.35-0533  is 
added  to  read  as  follows: 


DEPARTMENT  OF  COMMERCE 


S10e.3S-0$39 
Rivsr,  Baltimore,  MD. 

(a)  Definitions — (1)  Regulated  area: 
The  regulated  area  is  bounded  by  a  line 
drawn  from  latitude  99*15'39.0"  North, 
longitude  7e*3r07.0"  West  to  latitude 
39n5'39.0"  North,  longitude  76*3r27.0" 
West  dience  to  latitude  39*15'22.0" 
Nordi.  longitude  78*3r07.0"  West 
dience  to  latitude  3ri5'22.0"  North, 
longitude  7e''3r07.5"  West  and  dience 
to  the  be^nning  point 

(2)  Coast  Guard  Patrol  Conmander: 
The  Coast  Guard  Patrol  Commander  is  a 
Coast  Guard  commissioned  warrant  or 
petty  officer  of  the  Coast  Guard  who  has 
been  designated  by  die  Commander. 
Coast  Guard  Group  Baltimore. 

(b)  Special  local  regulations— {1) 
Except  for  participants  in  the  Harbor 
Expo  Powerboat  Races  and  vessels 
authorized  by  the  Coast  Guard  Patrol 
Commander,  no  person  or  vesSel  may 
enter  or  remain  in  die  regulated  area 
without  the  permission  of  the  Patrol' 
Commander. 

(2)  The  operator  of  any  vessel  in  the 
immediate  vicinity  of  this  area  shall: 

(i)  Stop  his  vessel  immediately  when 
directed  to  do  so  by  any  Coast  Guard 
commissionjed  warrant  or  petty  officer 
onboard  a  vessel  displaying  a  Coast 
Guard  ensign. 

(ii)  Proceed  as  directed  by  any  Coast 
Guard  commissioned  warrant  or  petty 
officer. 

(3)  Any  spectator  vessel  may  anchor 
outside  of  the  regulated  area  specified  in 
paragraph  (a)  of  this  section,  but  may 
not  Mock  a  navigable  channel 

(4)  The  Coast  Guard  Patrol 
Commander  may  allow  vessels  to  transit 
the  regulated  area  at  any  time  a  race 
heat  is  not  being  run. 

Effective  Dates:  These  regulations 
are  effective  bom  8:00  a^m.  untU  7:00 
p.m.,  local  time,  on  June  18  and  19, 1988. 

Dated  June  1. 1988. 
AH.  Braed 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 
Fifth  Coast  Guard  District 

[PR  Doc.  88-13245  FUed  8-10-88;  8:45  am] 
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National  Oceanic  and  Atmoapheric 
Adfniniatration 

50  CFR  Part  65S 

[Docket  No.  80S4»-«1221 

Shrimp  Fiahery  of  the  Quit  of  Mexico 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Conunerce. 
ACTKM:  &nergency  interim  rule. 

summary:  NOAA  issues  an  emergency 
interim  rule  amending  the  regidations 
for  the  Fishery  Management  Plan  for  the 
Shrimp  Fishiery  of  die  Gulf  of  Mexico 
(FMPJ.  The  rule  provides  for 
recordkeeping  and  reporting  of  the 
incidental  take  and  mortalities  of  sea 
turdes  as  required  by  the  Endangered 
Species  Act  (ESA). 

■FFSCnvt  DATIS:  This  rule  is  effective 
June  8. 1968  dirough  July  31. 1988. 

APONSSSSS:  Copies  of  documents 
supporting  this  action  may  be  obtained 
from  Michael  E.  Justen,  Southeast 
Region,  National  Marine  Fisheries 
Service.  9450  Koger  Boulevard  St 
Petersburg.  FL  33702. 

Comments  on  the  reporting 
requirements  should  be  directed  to  the 
Office  of  Information  and  Regulatory 
Affairs  of  OMB,  Washington,  DC  20503, 
Attention:  Desk  Officer  for  NOAA. 

Requests  for  reporting  forms,  sea 
turtle  identification  guides,  and 
resuscitation  techniques  should  be  sent 
to  the  Director,  Galveston  Laboratory, 
NMFS,  Avenue  U,  Galveston,  TX  7755a 
FOR  FURTHn  mFORMATION  CONTACT: 
Michael  E.  Justen.  613-893-3722. 
SUPPLCMENTARY  INFORIMTION:  The 
amended  FMP  and  current  regulations 
provide  foc^a  seasonal  closure  to 
shrimping  in  die  exclusive  economic 
zone  (EEZ)  off  Texas  not  to  exceed  60 
days,  nor  be  less  than  45  days.  The 
objective  of  this  closure  is  to  delay  the 
harvest  of  small  brown  shrimp  until  they 
reach  a  larger,  more  valuable  size. 

The  regulations  implementing  an 
identical  closure  in  1987  contained  a 
reporting  requirement  for  shrimp 
fishermen  whenever  an  endangered  or 
threatened  sea  turde  was  incidentally 
taken  while  frawUng  off  Texas  outside 
ol  the  closed  area,  lliis  incidental  take 
data  is  required  under  section  7(b)(4)  of 
die  ESA  (18  U.S.C.  1531,  etseq.).  On 
May  25, 1988  (53  FR 18840),  a  final  rule 
was  published  providing  for  an  Identical 
closure  from  June  1  dirough  July  15, 1988. 
NOAA  expected  that  regulations 
requiring  the  use  of  turtle  excluder 
devices  (TEDs)  under  the  Endangered    - 
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Specie*  Act  would  be  in  effect  dunog    ■ 
the  closure,  and  therefore'  no  reporting 
requirement  was  necessary  in  the 
proposed  rule  (53rR  l^Md,  April  12, 
1988).  A  restraining  order  temporarily 
enjoining  the  TED  regulations  came  into 
effect  After  the  proposed  rule  was  filed 
with  the  Office  of  the  Federal  RegistOT. 

This  information  collection  is 
essential  for  purposes  of  protecting  and 
conserving  affected  sea  turtle 
peculations.  Efforts  have  been  made  to 
minimize  the  burden  on  potential 
respondents  by  limiting  the  requirement 
to  submit  a  report  only  to  those 
fishermen  who  actually  take  turtles, 
rather  than  to  all  fishermen  operating 
under  the  regulations.  We  anticipate 
that  no  more  than  12  reports  will  be 
submitted. 

The  15-mlle  closure  is  scheduled  from 
June  1  dmnigh  July  15, 1988.  To  meet  this 
deatffine  and  to  provide  adequate 
protection  to  sea  turdes  as  required  by 
the  ESA,  no  further  opportuni^  for 
public  hearings  and  pidjlic  oommoit  can 
be  provided.  Because  the  r^orting 
requirement  is  identical  to  that  in  the 
1987  closure  regulations,  diere  is  little 
advose  inqpact  on  the  affected  public. 

Classlficatioa  \ 

The  Assistant  Administrator  for 
Fisheries,  NOAA,  finds  for  good  cause 
(i.e.,  to  implement  the  data  collection 
required  l^  the  ESA  in  a  timely  fashion) 
that  the  reasons  justifying  promulgation 
of  this  rule  on  an  emergency  basis  also 
make  it  impracticable  and  contraiy  to 
the  public  interest  to  provide  advance 
opportunity  for  comment  upon  this 
emergency  interim  rule,  or  to  delay  for 
30  days  its  effective  date,  under  the 
proviekms  of  section  559  (b)  and  (<Q  of 
theAdmhMstrativelVocedureAct  I      ■ 

This  role  contains  •  cirflectian  of 
infonnatiiHi  requirement  snb^  to  the 
Paperwoik  Reduction  Act  (PRA).  A 
request  to  collect  this  infocmation  has 
been  aH>roved  by  the  Office  of 
Management  and  Budget  under  OMB 
Qmtrol  Number  0648-017& 

The  Gulf  of  Mexico  Fishery 
Management  Council  prepared  an  ; 
envirmmottal  assessment  for  this  tale 
and  the  Assistant  Administrator 
concluded  that  there  will  be  no 
significant  inqiact  on  the  human 
environment  as  a  result  of  this  rule.  A 
copy  of  the  environmental  assessment  is 
available  (see  snnwimi) 

The  Assistant  Administrator 
determined  that  this  rule  does  not 
directly  affect  the  coastal  xone  of  any 
State  with  an  approved  coastal  looe 
management  program.  Texas,  the  only 
State  involved,  does  not  have  an 
approved  coastal  zone  managemeiA 
program. 


This  rule  does  not  contain  polides 
with  federaliMi  implications  sufficient 
to  warrant  preparation  of  a  federalism 
assessment  under  ExecutiveOrder 
12612. 

List  of  Subjects  in  SO  CFR  Part  65* 

Fisheries,  Fishing,  Reporting  and 
recordkequng  requirements. 

Dated:  June  7, 198a 

AMaiatanl  Admiaiatraka' for  Pidterwa. 
Nobonal  Marine  KahenemSenriiM. 

For  reasons  set  forth  in  the  preanrfile, 
50  CFR  Part  658  is  amended  as  fbOows: 

PART  eSS-SHRIMP  FISHERY  OF  THE 
QULF  OF  MEXICO 

1.  The  authority  dtation  for  Part  658 
continues  to  read  as  follows: 

Aolbarily:  16  U.8.C  lam  0(  seqi 

2.  In  S  658.5,  a  new  paragraph  (c)  is 
added,  to  be  effective  from  June  8, 1988 
through  July  31. 1988,  to  read  as  follows: 

$658.5   Reporting requiremeirta. 
•        •       *       •        * 

(c)  Tacaa  doatue.  The  owner  or 
operator  of  any  fishing  vessel  that  fidies 
for  or  lands  shrinq>  or  any  part  thoeof 
during  the  time  of  the  Texas  closure 
described  at  8  656.2S(c)  off  Texas  west 
of  a  line  connecting  point  A  (29*32.1*  N. 
latitude.  93*47  J'  W.  longtitude}  to  point 
B  (28*11.4'  N.  latitude,  92*53.0'  W. 
longtitude),  as  shown  in  Figure  3,  and 
who  inddentaDy  takes  any  endangered 
or  threatened  sea  turtle,  must  provide 
the  fii^owing  information  regarding  any 
fishing  trip  to  the  Director,  Galveston 
Laboratory.  NMFS.  4700  Avenue  U, 
GaWeston.  TX  77550,  telephoM  400-706- 
350a  within  24  hours  after  lan^ng: 

(l)Date: 

(2)  Shrimp  vessel  name; 

(3)  Spedes  of  turtle  caught 
(i)  Loggerhead; 

(ii)  Kemp's  redley;  or 
(iii)  Other  (qtedfy,  see  ttulle 
identification  guide). 

(4)  Status  ci  turtle  when  released: 
(i)  Alive:  or 

(ii)  Dead. 

(5)  Did  the  tmlle  have  a  talf? 

(6)  If  so,  what  was  die  tag  nnmbeif 

(7)  Coordinates  of  capture  (loran 
readings  or  latitude  and  longitude). 

(8)  Approximate  tow  time;  and 
(0)  Additional  comments. 

PH  Doc  86-13200  Filed  e-fr-88;  4:53  pm) 
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OcMR  Salmon  FtolMriM  Off  ttw 
CoMto  of  WaaMngipm  Oragon,  an4 
Caiifomla 


:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Notice  of  cIosm%. 


;  NOAA  announces  the  closure 
of  the  commercial  salmon  fishery  in  the 
exdusive  economic  zone  (EEZ)  from 
Humbug  Mountain,  Oregon,  to  Punta 
Gorda,  California,  at  midnight,  June  7, 
1988,  to  ensure  that  the  chinook  salmon 
quota  is  not  exceeded.  The  Director, 
Northwest  Region,  NMFS  (Regional 
Director),  has  determined  in 
consultafion  with  rqiresentatives  of  the 
Pacific  Fishery  Management  Coundl, 
the  Oregon  Department  of  Fish  and 
WUdlife  (ODFW),  and  die  CaUfomia 
Department  of  Fish  and  Game  (CDFG) 
dmt  the  avaitable  commerdai  fishery 
quota  of  OSXno  chinook  safanon  for  the 
area  will  be  accounted  for  by  that  time. 
Hie  closure  is  necessary  to  conform  to 
the  preseason  annomicement  of  1988 
management  measures.  This  action  is 
intended  to  ensure  conservation  of 
chinook  salmon. 

tfKCliVE  DATi:  Closure  of  the  EEZ 
from  Humbug  Mountain.  Oregon,  to 
Punta  Gorda,  California,  to  commercial 
sahnon  fishing  is  effective  at  2400  hours 
local  time,  June  7, 1988.  Comments  on 
this  closure  will  be  accepted  until  June 
23, 1988. 

AOORESSES:  Comments  may  be  mailed 
to  RoDand  A.  Schmitten,  Doctor, 
Northwest  Region.  HMFS,  BIN  Cl570a 
7600  Sand  Point  Way  KSL,  Seattle,  WA 
98115-0070:  or  E.  Ch«ries  FuUerton. 
Director,  Southwest  Re^on,  NMFS.  300 
S.  Ferry  Street,  Terminal  Island.  CA 
90731-7415.  Information  relevant  to  thi* 
notice  has  heea  compiled  in  aggregate 
form  and  is  available  for  public  review 
during  business  hours  at  the  office  of  the 
NMFS  Northwest  Regional  IKrector. 

KM  nWTHei  MFORMATION  contact: 

Rolland  A.  Sdunitten  at  206-520-615a 
9t  E.  Charies  FuUerton  at  213-814-6196. 

■WW-WNTAIir  W^OmiATIONL 

Regnlatkms  goveming  Am  ocean  sahnon 
fineries  at  50CFR  Pinrt  661  q)ecify  at 
9  861.21(a)(1)  diat  "When  a  quota  for  (he 
commercial  or  the  recreational  fishery, 
or  both,  for  any  salmon  spedes  in  Iny 
portion  of  the  fishery  managMnent  area 
is  projected  by  die  Regional  Diredor  to 
be  reached  on  or  by  a  certain  date,  the 
Secretary  wiU.  by  pubBdung  a  notice  in 
die  Fadasal  Registsr  under  $  661.23, 
dose  the  eommerdal  or  recreational 


fishery,  or  both,  few  all  salmon  spedes Jn 
the  portion  of  the  fishery  management 
area  to  which  the  quota  applies  as  of  the 
date  the  quota  is  projected  to  be 
reached." 

Management  measures  for  1968  were  - 
effective  on  May  1..1960<53  FR 16002, 
May  4. 196^  the  1968  opmi|i«dal 
fisbery  for  fdl  salmon  spades  in  the 
subarea  fromHumbog  Mountain, 
Oregon,  to  Punta  Gorda,  Calif omia,  was 
esiablisbad  as  June  5  through  die  earlier 
of  June  28  or  the  attainment  of  the 
cUnookor  coho  quota.  In  its  preseason 
announcement  of  1068  nuuiageraent 
measures,  NOAA  announced  that  the 
cbnunerdal  fishery  &Y>m  Orfqrd  Re^f 
Red  Buoy, 'Oregon,  to  Horse  Mountaia 
California,  woidd  be  managed  not  to 
exceed  a  quota  of  634X10  cUnook  salmon 
dirough  August  31, 1968.  The  63,000 
chinook  salmojo^uota  applies  to  the 
areas  from  brford  Reef  Red  Buoy, 
Oregon,  to  Horse  Mountain.  Califomia, 
but  the  subareas  bom  Orfbrd  Reef  Red 
Buoy,  Oregon,  to  Humbug  Mountain. 
Oregon,  and  from  Horse  Mountain, 
Calffomia,  to  Punta  Gorda,  Califomia, 
are  closed  for  the  entire  season,  so 
fishiiig  has  occurred  only  from  Humbug 
Moiihtain,  Oregon,  to  Punta  Gorda, 
Califomia.  Out  of  the  63,000  chinook 
quota,  only  40,450  were  available  iii  this 
finery  because  a  total  of  22,550  fish 
were  deducted  for  other  fisheries.  'These 
fisheries  are  outiined  below:   •:     r-i 

(1)  llie  commerdai  fishery  for  all 
salmon  except  coho  in  the  subarea  from 
Sisters  Rocks  to  Chetco  Point.  Oregon, 
which  closed  in  Federal  waters  on  May 
4. 1988  (53  FR 16415,  May  9, 1988).  had 
actual  landings  totaling  8,850  chinook 
salmon. 

(2)  The  State  of  Califomia  audiorized 
a  special  commercial  fishery  in 
territorial  water  (0-3  miles)  near  Shelter 
Cove  (i.e.,  between  Horse  Mountain  and 
Cape  Vizcaino,  California)  during  May 
which  was  inconsistent  with  the 
preseason  notice  of  1988  management 
measures.  In  order  to  account  for  this 
fishery,  the  number  of  chinook  salmon 
harvested  which  had  impacts  on  the 
Klamath  River  Management  Zone,  (i.e., 
6.200  fish),  are  being  counted  toward  the 
overall  chinook  quota  as  provided  by 

1 661.a0(a)(3). 

(3)  The  commerdai  fisheiy  for  aU 
salmon  except  coho  in  the  subarea  from 
Sisters  Rocks  to  Mack  Arch.  Oregoa  is 
scheduled  to  open  August  15. 1968,  with 
a  reserved  subarea  quota  of  7.500 
chinook  salmon. 

Based  on  the  best  available 
biformation.  the  commerdai  fishery 
catch  in  the  subarea  from  Humbug 
Mountain  to  Punta  Gorda  is  projected  to 
reach  the  40,450  fish  remaining  in  the   . 


overall  chinook  quota  of  63,000  fish  by 
midnight.  June  7. 1988. 

Therefore.  NOAA  issues  this  notice  to 
close  the  commerdai  salmon  fishery  in 
the  EEZ  from  Humbug  Moimtain. 
Oregon,  to  Punta  Goida,  California, 
effective  2400  hours  local  time.  June  7. 
1988,  This  fishery  will  remain  closed 
until  further  notice  to  evaluate  landings. 
As  provided  by  the  regulations  at 
8  661.21(a)(2),  die  Secretary  of 
Commerce  will  reopen  the  fishery  in  as 
timely  a  manner  as  possible  for  all  or 
part  of  the  remaining  original  season 
provided  the  Secretary  finds  that  a 
re<^adng  of  the  fisheiy  is  consistent 
wjdi  B)e  management  objective?  for  the 
affected  species  and  the  additional  open 
period  is  no  leas  than  24  hptin.  This 
dosure  does  not  affed  the  commerdai 
fishery  for  all  salmon  except  coho  in  the 
subarea  from  Sisters  Rock  to  Mack 
Arch,  Oregon,  which  is  scheduled  to 
open  August  15, 1968.  This  notice  does 
not  apply  to  other  fisheries  which  may 
be  operating  in  this  or  other  areas. 

The  Regional  Director  consulted  with 
die  NMFS  Soudiwest  Regional  Director 
and  representatives  of  the  Pacific 
Fishery  Management  Coundl.  ODFW, 
and  CDFG  regarding  a  dosure  of  the 
commercial  fishery  between  Humbug 
Mountain.  Oregon,  and  Punta  Gorda, 
California.  The  ODFW  and  CDFG 
representatives  confirmed  that  Oregon 
and  California  will  dose  die  commercial 
fishery  in  state  watere  adjacent  to  this 
subarea  at  midnight,  June  7, 1988. 

OtharMatters 

This  action  is  authorized  by  SO  CFR 
661.23  and  is  in  compliance  vrith 
Executive  Order  12291. 

List  of  Subjecto  hi  SO  CFR  Part  661 

Fisheries.  Fishing,  Indians. 
UVJ&.C.\Bnet8oq. 

Dated:  June  8. 19ea 
Richard  R  Sdwefar. 

Director,  Office  of  Fisheries  Conservation  and 
Management.  National  Marine  Fisheries 
Service. 
(FR  Doc.  S»-13292  Filed  6-&-88:  SM  pm] 

■tUMQ  COOC  tSW-lMI 


50  CFR  Part  663 
(Deckal  Ma.  707Sfr>7M6) 

PacHle  CoMt  QroundfWi  Ftahory 

aqcncy:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 
ACTION:  Final  nde. 

StiMMAWV:  This  document  modifies  die 
regulations  implementhig  the  Padfic 
Coiast  Groundfish  Fishery  Management 


Plan  (FMP)  wddch  governs  domestic  and 
foreign  fishing  for  groundfish  in  the 
exdusive  economic  zone  off  the  coasts 
j>f  VVashington.  Oregon,  and  California. 
The  rulemaking  is  necessary  for 
enforcement  purposes  and  to  reconcile 
certain  inconsistendes  between  Federal 
and  State  poundfish  regulations.  It  is 
intended  to  improve  coordination 
between  Federal  and  State  management 
jurisdictions  and  to  strengthen 
enforcement  of  domestic  groundfish 
regulations. 

IfVICTIVI  DATK  July  11. 1988. 

POR  RMTHni  INMMMAT10II  CONTACT! 

Rolland  A.  Schmitten  (Director. 

Northwest  Region.  NMFS),  206-626- 

6150;  or  E.  Chuies  FuUerton  (Director, 

Soudiwest  Region.  NMFS).  213-614- 

6196. 

SUPPLEMENTARY  MPOfUNATION:  Under 

the  Magnuson  Fishery  Conservation  and 
Management  Act  (Magnuson  Ad),  the 
FMP  was  prepared  by  the  Pacific 
Fishery  Management  Council  (Coundl) 
and  approved  by  the  Secretary  of 
Commerce  (Secretory)  on  January  4, 
1982.  The  FMP  has  been  amended  twice. 
Implementing  regulations  governing 
domestic  fishing  are  codified  at  SO  CFR 
Part  663. 

This  rulemaking  changes  the  Federal 
groundfish  regulations  to  facUitate 
enforcement  apd  to  resolve 
inconsistendes  between  Federal  and 
Stote  regulattons.  The  Coundl  discussed 
this  rule  and  recommended  it  to  die 
Secretary  at  its  September  1986  meeting. 

The  rule  contains  three  changes  to  the 
groundfish  regulations  which  are 
described  below. 

Issue  1— Processing  inspection.  Tlie 
rale  clarifies  the  authority  of  authorized 
officers  to  enter  buUdings,  vehicles, 
piers,  or  dock  fadUties  where  groundfish 
may  be  found  by  making  it  unlawful  for 
a  person  in  control  to  refuse  such  entry. 

Issue  2— False  statements.  The  rule 
prohibits  making  any  false  statement, 
oral  at  written,  to  an  authorized  officer 
about  the  taking,  catching,  harvesting, 
possession,  landing,  purchase,  sale  or 
transfer  of  groundfish. 

Issue  3 — Gear  and  catch  inspection. 
The  rule  makes  it  unlawful  to  refuse  to 
submit  fishing  gear  or  catch  under  a 
person's  control  to  inspection  by  an 
authorized  officer  or  to  interfere  with  or 
prevent,  by  any  means,  such  an 
inspection. 

'This  rule  was  proposed  in  the  Fadaial 
Register  on  August  7, 1987  (52  FR  29400), 
and  public  comments  were  requested 
until  September  8, 1987.  No  comments 
were  received. 

One  comment  was  submitted  for  a 
similar  rule  proposed  for  the  Fishery 
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^^Wb.  nat  /  Utadvgr  )m»  tlk^nm  /  Ifahw  and  Regulatfons 


, t  Plaa  ior  Ocean  SahaoB 

FldMiiw  off  tte  CaMts  «f  WaaldBghMi. 
OnfOB.  and  Cdiiante  (8S  FR  M741 
May  9.  IflCT)  «H)kh  it  dso  iritvanr  to 
this  ralemaidas.  Hm  ooanaantar 
reoMHMBdad  far  tlw  iMoa  M  gear; 
in^actfoB  that  "oatdi'' as  w^  as 

"fishfag  Ssar^  ba  soblaGl  to  the 
pndiibitlaB  sinca  ten  hava  been 
naaewa  titanees  wbcn  fishetmen 
have  been  able  to  frnstrata 
invesHgatkaiB  by  tbrowtng  illeg^  oatdi 
overboard.  NOAA  agrees  with  dia  ased 
to  add  "catch"  to  the  proUUtira  in  diis 
rulemaking.  However,  NOAA  prefers  to 
define  "catch"  as  "fish  under  a  person's 
control"  in  order  to  incorpcHUte  die  term 
"fish"  as  defined  in  the  Magnoson  Act 
and  tfans  cleariy  dcAie  what  is  meant 

ClassificatitHi 


NOAA  isaoes  this  rale.  < 

andiarity  ol  sactioB  SOGfg)  of  t^ 
MagDasonAct.tofBciIHato(    ' 
and  to  reooocfle  ioGonsialsades 
between  Padsval  and  State  fishery 
regulations. 

This  aetioB  is  not  expected  to  altar  the 
natase  at  intensity  at  anviioBMental 
impacte  which  were  addreasad  to  the 
siippieiasnlsl  anvfaonsaenlal  iiyact 
statement  (^IS)  prepared  by  the 
Coaofdl  far  the  FViP  or  to  the 
enviromaental  ssseimente  far  the  two 
amendments  to  the  FMP.  Notices  of  a 
availabiiily  d  the  SHS  and 
enviionaiantol  assessaento  were    \   . 
published  on  February  12. 198Z,  47  PR 
6483;  lyiardi  20. 1864. 40  PR  lOSia;  and 
OcMmbc  31. 1888. 51 FR  30766; 
reflectively. 


lie  Adntoistrator  of  NOAA 
deteraitoed  that  this  rvie  is  opt  a  '^aajor 
nue**  reqairfaig  a  regobtety  impact 
analysis  orisr&neativ*  Order  12291. 

The  General  Cdnnsel  of  die 
Department  of  Commerce  certifled  to 
the  AnaO  Dosiness  Adndnistratfon  diat 
this  rale  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

This  rule  does  not  contato  a  coOectlon 
of  the  information  requirement  for 
purposes  of  die  Paperwork  Redwrtion 
Act 

This  final  rule  does  not  contain 
policies  with  federalism  implicatioBa 
sufficient  to  warrant  preparation  of  a 
federalism  assessment  under  Executive 
Order  12612. 

List  of  Sobfecte  to  •§  CTK  PMt  683 

nsheries.  Pishtog. 

rMU&Ciaoi«tM9. 

(7. 


Proposed  Rules 


AatktantAda^HMmtorforFisheHea,   ■ 
NatiaaalhiariaePklmriet  Service, 

For  the  reasons  set  fortfa  to  die 
preamble,  50  CFR  Part  063  is  amended 
as  follows: 

PART  On-fAMENOCO) 

1.  The  authori^  cttattoo  for  Part  663 
continues  to  read  as  foUows: 

Aa^oiHy;  M  U.&C  1801  et  aeq. 

2.  In  9  663.2,  the  definition  of  "areas  of 
custody"  is  added  in  alphabetical  order 
to  read  as  fotkiwa: 


Areas  cf  custody  tatmmaajf  vessels, 
building,  vehicles,  piers,  or  dock 
facilities  where  fish  may  be  found. 


3.  In  I  eoSJ.  paregrapb  (b)  is  revised, 
the  period  UOawia^  para^a|>h  (o)  is 
changed  to  a  seaiiooloB.  imd  new 
pazas^qihs  Qp)  and  (q)  are  added  to  read 
as  follows: 


|663Jr 


(b)  To  refuse  to  aBow  an  andiorized 
offioMT  to  board  a  fishing  vessel,  or  to 
enter  areas  of  custody,  subset  to  sndi 
person  s  control  for  purposes  of 
conducting  any  search  or  inspection  to 
connection  widi  die  enforcement  of  Uie 
Magnuson  Act  this  part  or  any  other 
regulatton  promo^ated  under  the 
Magnuson  Act; 


(p)  To  make  any  false  statement  oral 
or  written,  to  an  authorized  officer 
concerning  the  taking,  catchtog, 
harvesting,  possession,  lanrflng.    . 
purdbase,  sale,  or  transfn  of  any  fish;  or 

(q)  To  refuse  to  submit  fishing  gear  or 
fish  subject  to  such  person's  central  to 
inspection  by  an  authoriied  officer,  or  to 
interfere  with  or  prevent  by  any  means, 
such  an  inspection. 

(FR  Doc  8B-1S299  Piled  6-10-89;  ft45  am) 
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Fed««l  Ragiater 
VoL  S3.  Na  113 

Monday.  )une  13.  1968 


This  ssclion  of  the  FEDERAL  REGISTER 
comains  notices  to  the  public  of  the 
proposed  issuence  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  Interested  persons  an 
opportunity  io  partielpale  in  the  rule 
making  prior  to  the  adoption  of  the  final 
niles. 


DEPARTMENT  OF  AGRICULTURE 
Agrteulturai  Marketing  SOTvtee 
7CFR  Part  1126 

(Docket  Na  AO-231-A861 

MiNc  to  ttw  Texas  Marketing  Atm; 
Tentathra  Oedaion  on  Propoead 
AmandreantoandOppoilyidlyToFlto 
Wrtttan  Ewtoplioiw  to  Tenlailva 
Martctting  Agraemant  and  to  Ord«r 

AOENCv:  Agricultural  Marketing  Service. 
USDA. 

action:  Proposed  rule. 


summary:  This  tentative  decision  would 
provide  transportation  credita  to 
handlers  for  hauling  excess  producer 
milk  to  nonpool  planto  located  outside 
the  State  of  Texas.  The  credits  would 
represent  a  partial  reimbursement  of 
hauling  coste  from  the  order's 
marketwtde  pool.  Such  credita  would 
apply  during  the  months  of  March-Iune 
and  the  last  half  of  December  and  would 
be  limited  to  milk  going  toto  Qass  n  and 
Class  in  uses.  The  credite  would  be 
computed  at  a  rate  of  2.4  cento  per  10 
miles.  Credits  would  be  limited  to 
handlers  who  transfer  milk  from  planta 
located  in  Zone  1  of  the  marketing  area 
while  credits  on  milk  that  is  moved 
directly  from  farms  to  nonpool  plants 
would  be  limited  to  milk  produced  in 
northern  Texas  and  southern  Oklahoma. 
Handlers  would  also  receive  a  credit  to 
recognize  costs  associated  with  hauling 
milk  frtim  higher-  to  lower-priced  areas. 
The  amount  of  milk  to  whidi 
transportation  credita  apply  would  be 
reduced  to  the  extent  that  a  handler  or 
affiliate  of  the  handler  caused  milk  from 
outoide  the  State  of  Texas  to  be  received 
at  planto  in  the  marketing  area. 

The  changes  to  the  order,  which  are 
based  on  proposals  considered  at  a 
public  hearing  held  on  February  2-3, 
1988,  to  Irving,  Texas,  are  necessary  to 
partially  compensate  handlers  for 
tranqiortation  costa  incurred  to  clearing 
the  market  of  surplus  milk  production 


that  exceeds  local  manufacturing 
capacity. 

DATE  Commento  are  due  on  or  before 
July  13. 19B& 

ADOiNSit.  Commento  (four  copies) 
should  be  filed  with  the  Hearing  Clerk, 
Room  1079,  South  Building.  United 
States  Department  of  Agriculture. 
Washington,  DC  20250. 
FOn  FUNTNeil  MFORMATION  CONTACT: 

John  F.  Borovies.  Mariceting  Specialist 
USDA/AMS/Dairy  Division.  Order 
Formulation  Brandi.  Room  2968,  South 
Building,  P.O.  Box  96456,  Washington, 
DC  200eO-«458,  (202)  447-2089. 
SUFPLCMBITAflY  information:  This 

administrative  action  is  governed  by  the 
provisions  of  sections  556  and  557  of 
Title  5  of  the  United  States  Code  and, 
therefore,  is  excluded  tram  the 
requiremento  of  Executive  Order  12291. 

The  Regulatory  Flexibility  Act  (5 
O.S.C  601-612)  requires  the  Agency  to 
examme  the  impact  of  a  proposed  rule 
on  smaH  entities.  Pursuant  to  5  U.S.C 
605(b),  the  Administrator  of  the 
Agrioiltural  Marketing  Service  has 
certified  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
amendments  would  promote  orderiy 
marketing  of  milk  by  producers  and 
regulated  handlers  and  partially 
compensate  handlers  for  costs  tocurred 
m  providing  a  service  of  mariietwide 
benefit 
Prior  document  to  this  proceeding: 
Notice  of  Hearing:  Issued  December 
3a  1987:  pubbshed  January  6, 1988  (53 
FR256). 

Prelfaninary  Statonent 

Notice  is  hereby  given  of  the  filing 
witii  the  Hearing  Clerk  of  this  tentative 
decision  with  respect  to  proposed 
amendments  to  the  tentative  marketing 
agreement  and  the  order  regulating  the 
handling  of  milk  to  the  Texas  marketing 
area.  This  notice  is  issued  pursuant  to 
the  provisions  of  toe  Agricultural 
Marketmg  Agreement  Act  of  1937.  as 
amended  (7  US.C.  601-674),  and  the 
applicable  rules  of  practice  and 
procedure  governing  the  formulation  of 
marketing  agreementa  and  marketing 
orders  (7  CFR  Part  900). 

toterested  parties  may  file  written 
exceptions  to  this  decision  with  the 
Hearing  Clerk,  U.S.  Department  of 
Agriculture,  Washington.  DC.  2025a  by 
the  30th  day  after  publicatira  of  this 
decision  to  the  Federal  Register.  Four 


copies  of  the  exceptions  should  be  filed. 
All  written  submissions  made  pursuant 
to  this  notice  will  be  made  available  for 
public  impection  at  the  office  of  the 
Hearing  Clerk  during  regular  business 
hours  (7  CFR  1.27(b)). 

The  proposed  amendmento  and 
findings  and  condusiiHis  set  fnlh  betow 
are  based  on  the  record  of  a  public 
hearing  held  at  Irving.  Texas,  on 
February  2-3. 1988.  pursuant  to  a  notice 
of  hearing  issued  December  30. 1987  (53 
FR25e). 

The  material  issues  on  the  record  of 
hearing  relate  to: 

1.  Credita  to  handlers  for  transporting 
surplus  producer  milk:  and 

2.  Whether  emergency  mariceting 
conditions  exist  with  respect  to  issue 
number  1. 

Ftodings  "nrf  Conclusions 

The  following  findings  and 
conclusions  oa  the  material  issues  are 
based  on  evidence  presented  at  the 
hearing  and  the  record  therec^. 

1.  Credits  to  handlers  for  tran^toriing 
surplus  producer  milk,  llie  Texas  order 
should  be  amended  to  provide 
transportation  credits  to  handlers  for 
hauling  (transferring  or  diverting) 
surplus  producer  milk  to  nonpool  planto 
located  outside  the  State  of  Texas  for 
Class  U  and  Class  III  use  during  the 
months  of  March-June  and  the  last  half 
of  December.  The  credita  would 
represent  a  partial  reimbursement  of 
hauling  costs  from  the  order's 
marketwide  pool.  Such  credita  should  be 
computed  at  a  rate  of  2.4  cento  per 
hundredweight  for  each  10  miles,  or 
fraction  thereof,  for  the  shortest  hard- 
surfaced  highway  distance  to  nonpool 
plants,  as  determined  by  the  market 
administrator,  from  the  nearer  of  several 
locations.  A  transfer  credit  should  apply 
to  bulk  fluid  milk  producto  transferred 
by  a  handler  from  a  pool  plant  located 
in  Zone  1  of  the  marketing  area  for  the 
distance  between  the  transferor  pool 
plant  and  the  transferee  nonpool  plant 
A  credit  for  diverted  milk  should  apply 
to  milk  produced  to  Zones  1, 1-A,  or  3  of 
the  marketing  area  or  19  southern 
Oklahoma  counties  that  is  diverted  from 
a  pool  plant  to  a  nonpool  plant  that  is  to 
excess  of  100  miles  from  the  nearer  of 
the  dty  hall  to  Dallas.  Texas,  the  pool 
plant  of  last  receipt  for  the  maior  portion 
of  the  milk  on  the  toad,  at  the 
courthouse  of  the  county  where  the 
major  portion  of  the  milk  on  the  load 
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was  produced.  In  addition,  a  credit  for 
diverted  milk  should  also  include  an 
amount  per  hundredweight  equal  to  the 
difference  between  the  location 
adjustment  (excluding  any  plus 
adjustments)  applicable  in  the  area 
where  the  milk  was  produced  and  any 
greater  minus  location  adjustment 
applicable  at  the  location  of  the  no:q>ool 
plant  where  the  milk  was  received.  No 
credit  should  apply  to  the  total  quantity 
of  milk  moved  to  a  given  nonpool  plant 
by  a  handler  during  the  nltmth  if  any 
portion  of  the  milk  is  assigned  to  Class  I. 
Also,  the  amount  of  milk  to  which  a 
credit  would  be  applicable  during  the 
month  should  be  reduced  by  the  amount 
of  milk  that  the  handler  or  any  affiliate 
of  the  handler  causes  to  be  received  at 
plants  in  the  marketing  area  from 
outside  the  State  of  Texas  dunng  the 
month.  Such  offset  should  be  appUed  in 
sequence  beginning  with  the  nonpool 
plant  at  which  the  greatest  credit  would 
have  applied. 

The  order  provisions  contained  herein 
to  provide  transportation  credits  to  ; 
handlers  are  patterned  after  the 
proposals  that  were  contained  in  the 
hearing  notice  with  modifications  that 
were  supported  at  the  hearing  to  limit 
the  application  of  any  such  credits.  The 
modifications  are  necessary  so  that 
Texas  order  producers  would  not  be 
inordinately  burdened  with  the  cost  of 
disposing  of  surplus  milk  associated 
with  other  markets,  or  costs  associated 
with  inefficient  marketing  practices  that 
might  be  encouraged  by  the 
implementation  of  such  credits.  The 
provisions  are  contained  in  a  new 
section  of  the  Texas  order  and  carry  out 
the  major  objectives  of  the  proposals  to 
partially  compensate  handlers  for  costs 
incurred  in  performing  a  service  of  | 
marketwide  benefit  for  producers,   > 
namely,  the  additional  cost  of  hauling 
surplus  milk  to  distant  nonpool  plants 
that  is  in  excess  of  local  manufacturing 
capacity.  > 

Associated  Milk  Producers,  Inc.  I 
(AMn),  a  cooperative  association  that 
represents  about  two-thirds  of  the 
pnxlucers  who  supply  the  Texas  market, 
proposed  that  the  order  be  amended  to 
provide  for  a  change  in  the  location  at 
which  diverted  milk  Is  priced  and  to 
reimburse  handlers  from  the  producer- 
settlement  fund  for  costs  incurred  in 
transporting  surplus  milk  supplies  to 
alternative  outlets  during  certain 
months.  Specifically,  AMPI  proposed 
that  milk  diverted  from  farms  of 
producers  located  in  Zone  1  or  3  of  the 
marketing  area  to  nonpool  plants 
located  outside  the  State  of  Texas  be 
priced  as  if  such  milk  were  received  at 
Dallas,  Texas  (Zone  1).  For  milk 


diverted  from  farms  of  producers 
located  in  Zone  1-A  of  the  m^keting 
area  or  in  any  of  19  southern  Oklahoma 
counties  to  nonpool  plants  located 
outside  Texas  and  southern  Oklahoma, 
AMPI  proposed  that  such  milk  be  priced 
as  if  such  milk  were  received  at  a  plant 
in  southern  Oklahoma  (28  cents  less 
than  Class  I  and  blend  prices  announced 
in  Zone  1  of  the  Texas  order.)  The 
proposed  change  in  the  point  of  pricing 
for  diverted  milk  would  apply  during  all 
months  of  the  year. 

AMPI  also  proposed  that 
transportation  credits  be  provided  to 
handlers  bom  the  producer-settlement 
fund  for  hauling  excess  milk  to  nonpool 
plants  outside  Texas  for  Class  II  and 
Class  III  uses  during  the  months  of 
March-June  and  December  of  each  year. 
Under  die  proposals,  a  transportation 
credit  would  apply  to  the  pounds  of  bidk 
fluid  milk  products  transferred  from  a 
pool  plant  or  diverted  from  farms  of 
producers  located  in  Zone  1  or  3  of  the 
marketing  area  to  nonpool  plants 
outside  Texas  at  the  rate  of  3.3  cents  per 
hundredweight  for  each  10  miles  that  the 
nonpool  plant  is  located  more  than  90     « 
miles  from  Dallas.  AMPI  also  proposed 
that  such  credit  apply  to  the  pounds  of 
producer  milk  diverted  from  farms 
located  in  Zone  1-A  of  the  marketing 
area  or  19  southern  Oklahoma  counties 
to  nonpool  plants  located  outside  Texas 
and  southern  Oklahoma  that  are  in 
excess  of  110  miles  frt>m  the  nearer  of 
Burkbumett  Texas  or  Sulphur,    ' 
Oklahoma. 

AMPI  testified  that  the  purpose  of  the 
proposed  amendments  is  to  provide  for 
a  greater  degree  of  equity  among  all 
producers  in  the  sharing  of  the  high 
costs  associated  with  handling  surplus 
milk  under  the  Texas  order.  AMPI 
testified  that,  under  current  provisions, 
its  producer  members  bear  a 
disproportionate  share  of  the  costs  of 
balancing  the  fluid  milk  needs  of  the 
market  in  that  its  members  represent 
two-thirds  of  the  producer  milk  while 
AMPI  handles  over  80  percent  of  the 
Class  in  producer  milk  on  the  market 
AMPI  testified  that  of  the  30  distributing 
plants  on  the  market,  14  are  totally 
supplied  by  the  cooperative,  13  are 
partially  supplied  by  it  and  three  are  not 
supplied  by  AMPI.  Ln  some  cases  AMPI 
is  a  partial  supplier  on  a  year-round 
basis  while  in  other  instances  AMPI 
supplies  supplemental  milk  only  during 
the  fall  months  of  the  year.  In  total 
AMPI  claims  that  it  balances,  to  various 
degrees,  the  milk  supplies  of  all  pool 
distributing  plants  on  the  Texas  market. 

AMPI  also  testified  that  substantial 
increases  in  production  during  the  last 
half  of  1987  have  resulted  in  supplies  far 


in  excess  of  the  capacity  of  aU  plants  hi 
the  marketing  area,  which  has  increased 
the  cost  of  handling  surplus  milk.  For 
example,  AMPI  referred  to  data  released 
by  the  market  administrator  concerning 
production  increases  for  the  State  of 
Texas.  For  the  months  of  July  through 
December  1987.  Texas  production  (abont 
94  percent  of  which  is  pooled  on  the 
Texas  market)  averaged  10.1  percent 
above  a  year  earUer.  For  December  1987. 
Texas  production  was  up  14.8  percent 
while  milk  production  in  the  top  ten  miOc 
producing  counties  was  up  by  20.5 
percent  AMPI  noted  that  sudb  counties 
represented  58  percent  of  total  sta^e 
production  and  62  percent  of  the  Texas 
production  pooled  under  the  order  and 
that  all  of  these  counties  are  located  in 
Zone  1, 1-A  or  3  of  the  marketing  area. 

In  addition  to  including  the  major  milk 
producing  areas  in  the  maricetingarea, 
AMPI  testified  that  19  southern 
Oklahoma  counties  also  should  be 
included  within  the  scope  of  its 
proposals.  AMPI  testified  that  milk 
produced  in  such  area  has  historically 
been  associated  with  the  Texas  market 
For  example,  AMPI  testified  that  for 
1985,  71  percent  of  the  115  million 
pounds  of  milk  originating  in  such  area 
was  received  at  pool  plants  while  29 
percent  was  diverted  to  nonpool  plants 
outside  Texas.  The  monthly  proportion 
delivered  to  pool  plants  ranged  from  a 
high  of  90  percent  to  a  low  of  47  parcent 
during  the  year.  In  1986, 58  percent  of 
112  million  pounds  bt>m  this  area  was 
received  at  pool  plants,  ranging  from  a 
high  of  90  percent  to  a  low  of  35  percent 
on  a  monthly  basis.  In  1987, 48  percent 
of  113  million  pounds  was  received  at 
pool  plants,  ranging  from  79  percent  to 
20  percent  monthly  during  the  year. 
AMPI  testified  that  when  milk  must  be 
diverted  off  the  market,  usually  milk 
produced  in  southern  Oklahoma  would 
be  the  first  to  be  moved  and  that  the 
producers  would  receive  either  a  Dallas 
(Zone  1)  or  Burkbumett  (Zone  1-A) 
location  blend  price  for  tiieir  milk. 

AMP!  testified  that  its  balancing 
functions  and  the  increases  in 
production  have  resulted  in  an 
increasing  volume  of  surplus  milk  to  be 
handled  by  AMPI.  For  example,  AMPI 
testified  that  for  1985,  it  handled  503 
million  pounds  of  surplus  milk  produced 
in  southern  Oklahoma  and  Zones  1, 1-A 
and  3  of  the  marketing  area.  Of  this 
total,  92  percent  was  processed  at 
AMPI's  pooled  manufacturing  plants 
located  in  Zone  1  at  Muenster  and 
Sulphur  Springs,  Texas  (Zone  1),  while 
the  remaining  39  million  pounds  was 
diverted  to  nonpool  plants  outside 
Texas,  mainly  to  other  AMPI  plants  at 
Oklahoma  City  and  Tulsa,  Oklahoma. 
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AMPI  testified  that  during  1986  the 
amount  of  surplus  milk  increased  to  576 
million  pounds  (14  percent  increase) 
with  488  miUion  pounds  being  processed 
at  Muenster  and  &dphur  Springs  (85 
percent)  and  the  remainder  being 
diverted  or  transferred  bom  the 
manufacturing  plants  to  nonpool  plants 
outside  Texas.  For  1987.  the  an)ount  of 
the  surplus  increased  to  775  million 
pounds  (a  35  percent  increase)  with  75 
percent  being  processed  at  its  two 
Texas  manufacturing  plants  and  155 
million  pounds  behtg  diverted  (double 
that  of  the  previous  year)  and  35  million 
pounds  (a  fourfold  increase)  being 
transferred  to  nonpool  plants  outside 
Texas.  AMPI  testified  that  large 
increases  in  production  during  the  spring 
are  normal,  but  that  the  substantial 
increase  during  the  fell  months  of  1987  is 
of  major  importance  in  the  volume 
processed  at  Muenster  and  Sulphur 
Springs  and  in  milk  diverted  and 
transferred  off  the  maricet  during  such 
period  when  the  Texas  maricet  is  usually 
deficit 

AMPI  testified  that  the  increasing 
volume  of  milk  handled  by  the 
cooperative  has  resulted  in  substantial 
increases  in  the  cost  of  surplus  disposal 
that  is  borne  by  the  producer  members 
of  the  association.  AMPI  testified  that 
the  increased  costs  are  a  result  of  the 
pricing  of  surplus  milk  at  the  plant  to 
which  it  is  diverted  and  the  additional 
transportation  costs  of  hauling  milk  to 
distant  outlets.  For  example,  AMPI 
testified  that  losses  on  milk  diverted 
from  southern  Oklahoma  averaged  just 
over  45  cents  per  hundredweight  for 
1986  and  just  over  49  cents  per 
hundredweight  during  1987.  About  two- 
thirds  of  sudi  losses  were  a  result  of  the 
minus  location  adjustments  that  appUed 
at  the  nonpool  plants  to  which  the  milk 
was  diverted  and  one-third  from 
additional  hauling  costs  to  such  outiets. 
Losses  on  milk  diverted  bom  the  Uiree 
zones  in  the  Texas  mariceting  area 
averaged  $L44  per  hundredweight  in 
1986  and  just  under  $1.45  per 
hundredweight  during  1987  with  about 
one-half  of  such  losses  being  attributed 
to  location  adjustments  and  one-half  to 
extra  hauling  costs.  In  total  AMPI 
testified  that  its  losses  on  diverted  milk 
were  about  $254  thousand  in  1985.  $677 
thousand  in  1986.  and  over  $1.6  million 
fpt  1987.  fit  addition.  AMH  testified  diat 
it  lost  «ui  additional  $106  thousand  in 
1986  on  milk  transferred  from  its  Zone  1 
pooled  manufacturing  plants  to  nonpool 
plants  outside  Texas  and  about  $503 
thousand  for  1987.  AMPI  testified  that 
such  losses  were  borne  exclusively  by 
its  producer  members  while  the  benefits 


of  such  market  clearing  activities 
accrued  to  all  producers  and  handlers. 

AMPI  testified  that  the  proposed 
revision  of  the  producer  milk  definition 
to  change  the  pricing  point  on  diverted 
milk  during  all  mondis  of  the  year  would 
partially  restore  equity  among  all 
producers  who  supply  the  market  AMH 
indicated  that  the  value  of  negative 
location  adjustments  («^di  currentiy 
apply  at  the  nonpool  plants  to  which 
AMH  diverts  milk)  on  producer  milk  is 
added  to  the  total  pool  value  of  milk  in 
computing  the  Zone  1  announced 
uniform  price.  AMPI  testified  that  the 
uniform  price  is  thus  enhanced  because 
of  the  minus  location  adjustments  and 
nonmember  producers  receive  a  higher 
value  for  their  milk.  AMPI  noted  that  its 
member  producers  also  benefit  from 
such  higher  price,  but  that  they  carry  the 
total  losses  and  therefore  receive  a 
lower  than  average  return  for  their  milk. 

AMPI  also  testified  that  the 
underiying  assumptions  that  provide  the 
basis  for  pricing  inilk  at  the  plant  to 
which  it  is  diverted  are  no  longer 
applicable.  According  to  AMPI,  the 
basis  for  the  lower  value  of  milk  at 
distant  manufocturing  plants  in  the 
production  area  is  that  die  producers 
whose  milk  is  shipped  to  such  plants 
would  incur  a  lesser  hauling  cost  than  if 
their  milk  were  shipped  further  to 
disbibuting  plants.  AMPI  contends  that 
such  situation  no  longer  exists  since 
there  are  no  savings  in  hauling  costs 
when  milk  mast  be  diverted  frtmi  Texas 
and  southern  Oklahoma  to 
manufacturing  plants  outside  the  State 
of  Texas.  AMPI  contends  that  the  cost  of 
hauling  milk  that  must  be  diverted  to 
distant  nonpool  plants  is  greater  than 
the  cost  of  hauling  milk  fr^m  farms  to 
Texas  distributing  plants.  AMPI  also 
testified  that  it  makes  every  effort  to 
minimize  transportation  losses  by 
utilizing  the  miSk  of  producers  located 
nearest  to  distributing  plants  to  fulfill 
the  needs  of  such  plants  while  diverting 
the  milk  of  more  distant  producers  to 
manufacturing  plants.  However,  AMPI 
testified  that  it  is  prevented  from  doing 
this  in  certain  instances  by  the  terms  of 
other  order  provisions.  In  particular. 
AMPI  noted  that  daring  the  months  of 
September  through  January  at  least  15 
percent  of  each  producers  milk  must  be 
delivered  to  pool  plants  during  the 
monUi  in  order  to  qualify  milk  diverted 
to  nonpool  plants  as  proiducer  milk. 

AMPI  testified  that  daring  the  months 
of  March-June  and  December  the 
production  of  milk  within  the  Texas 
marketing  area  exceeds  the 
requirements  of  distributing  plants  and 
that  the  resulting  surplus  is  beyond  the 
capacity  of  surplus  processing  plants  in 


the  marketing  area.  Thus,  AMPI  testified 
that  during  such  months  handlers  should 
receive  a  reimbursement  out  of  the 
producer-settiement  fund  for  costs 
incurred  in  traiisporting  such  surplus 
production  to  nonpool  plants  outside 
Texas.  AMPI  further  testified  that  the 
Food  Security  Act  of  1985,  which 
amended  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended, 
provides  specific  authority  for  such 
action.  AMPI  farther  testified  that  die 
proposal  would  result  in  a  more 
equitable  sharing  among  all  producers  of 
the  costs  of  handling  excess  milk 
supplies.  AMPI  testified  diat  it  would  be 
unfair  to  make  only  those  producers 
whose  milk  must  be  moved,  or  those 
producers  whose  milk  must  be  moved 
greater  distances  because  of  a  lack  of 
nearby  plant  capacity,  to  bear  the  entire 
additional  hauling  cost  when  all 
producers  contribnte  to  the  amount  of 
surplus  milk.  Thus.  AMPI  concludes  that 
the  proposal  would  be  an  extension  of 
marketwide  pooling  whereby  all 
producers  share  in  the  proceeds  bom 
the  sale  of  milk  for  fluid  uses  and  the 
burden  of  maintaining  the  reserve 
supply  of  milk  that  is  necessary  to  meet 
fluid  milk  needs.  Under  current 
conditions  of  excess  supply,  AMP! 
maintains  that  maricetwide  pooling  does 
not  achieve  equity  among  producers  and 
that  therefore  disorderly  marketing 
conditions  exist 

In  support  of  its  proposed  rate  for 
determining  the  amount  of  the  credit  to 
handlers,  AMPI  introduced  the  actual 
hauling  costs  incurred  during  1988  and 
1987.  Such  costs  ranged  bom  $1.50  to 
$1.80  per  loaded  mile  which  reflects 
rates  from  3.2  to  3.9  cents  per 
hundredweight  per  10  miles.  AMH 
testified  that  the  lower  rates  were  for 
hauls  with  its  own  equipment  while  the 
higher  rates  were  for  contract  haulers. 
AMPI  testified  that  it  is  expected  that 
the  use  of  contract  haulers  would 
increase  because  of  the  greater  amount 
of  surplus  milk  that  must  be  handled. 
Nevertheless,  AMPI  revised  its 
originally  proposed  3.6K%nt  per 
hundredweight  rate  to  3.3  cents. 

AMPI  testified  that  die  credit  be 
calculated  on  the  mileage  involved  that 
exceeds  the  normal  farm-to-market 
distance  when  supplying  the  Class  I 
oudets.  In  this  regard,  AMPI  referred  to 
statistics  provided  by  the  market 
administrator  concerning  the  weighted 
average  distances  of  miUc  movements  to 
fluid  milk  plants  located  in  the  pricing 
zones  of  the  marketing  area  during  two 
mondis  of  1987.  AMPI  testified  that 
since  milk  was  moved  an  average  of 
about  84  miles  to  supply  Zone  1 
distributing  plants,  handlers  should 
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receive  a  credit  for  milk  produced  in 
Zones  1  and  3  to  the  extent  that  such 
milk  is  transported  to  nonpool  plants 
located  more  than  90  miles  from  Dallas. 
For  milk  produced  in  Zone  1-A  or 
southern  Oklahoma,  AMPI  revised  its 
original  75-mile  limitation  upward  to  110 
miles  for  credit  purposes  because  the 
weighted  average  distance  of  milk 
shipments  to  the  distributing  plant  in 
Zone  1-A  (Burkbumett)  exceeded  116 
miles.  Also.  AMPI  testified  that  moat  of 
the  supply  for  the  distributing  plant  in 
Zone  1-A  originates  in  OklahcMna  at 
distances  from  101  to  150  miles  away 
from  the  plant  and  that  milk  originating 
in  southeastern  Oklahoma  (Sulphur)  is 
*about  110  miles  from  Dallas.  By 
incorporating  such  mileage  limitations  in 
the  proposal  AMPI  testified  that 
handlers  would  be  reimbursed  only  for 
costs  incurred  in  hauling  milk  in  excess 
of  the  costs  normally  paid  by  producers 
to  haul  milk  to  their  Class  I  outlet. 

AMPI  testified  that  audits  should 
apply  to  handlers  for  bdk  fluid  milk 
products  transferred  or  diverted  to  { 
nonpool  plants  located  outside  the- 
normal  delivery  area  for  Class  II  or 
Class  m  use,  rather  than  only  Class  01 
use  as  would  be  provided  by  an 
alternative  proposal  AMPI  testified  that 
some  of  the  nonpool  plants  available 
have  both  Class  0  and  Qass  III 
operations  and  diat  if  the  alternative 
proposal  was  adopted  a  credit  could 
apply  to  part  of  the  milk  on  a  load  and 
not  to  the  rest,  depending  on  the 
classification  at  the  receiving  plant 
AMPI  testified  that  the  cost  of  hauling 
the  milk  would  be  the  same,  regardless 
of  the  classification.  AMPI  further 
testified  that  the  order  permits  milk 
diverted  to  an  other  order  plant  to 
remain  pooled  under  the  Texas  order  so 
long  as  all  of  the  milk  is  classified  4s 
Class  n  tu  Class  III  and.  thus,  the  same 
criteria  should  apply  in  determining  the 
amount  of  hauling  credit  allowed. 

AMPTs  proposals  were  supported  by 
Mid-America  Dairymen.  Inc.,  a 
cooperative  association  that  represents 
about  15  percent  of  the  producers  who 
supply  the  Texas  maricet  Southern  Milk 
Sales,  Inc.,  another  cooperative 
association  that  represents  producers 
who  supply  the  market  testified  that  if 
hauling  credits  are  adopted  they  should 
apply  to  milk  moved  to  any  location 
outside  Texas.  Such  testimony  was 
directed  to  a  proposal  by  handlers  that 
would  limit  the  credit  to  only  northward 
movements  of  milk.  One  proprietary 
fluid  milk  handler  also  supported  the 
proposals  in  its  brief  so  long  as  any 
amendment  would  assure  that  sufficient 
supplies  of  milk  would  first  be  made 
available  to  distributing  plants. 


A  group  of-lO  handlers  (Southland 
Corporation;  Baker  and  Sons  Dairy,  Ina; 
Borden,  Inc.;  Blue  Bell  Creameries,  Inc.; 
Dairy  Fresh,  Inc.;  Dean  Foods  Company; 
Hygeia  Dairy  Company;  Kinnett  Dairies. 
Inc.;  Malone  &  Hyde  Dairy;  and 
Southern  Belle  Dairy,  Inc.)  who  operate 
plants  in  Texas  and  in  various 
southeastern  markets  proposed 
alternatives  to  the  AMPI  propostils.  The 
handler's  proposals  would  provide  for  a 
lesser  hauling  credit  rate  (2.0  to  2.2  cents 
per  10  miles),  a  greater  distance  that 
milk  would  have  to  move  before  a  credit 
would  apply  along  with  the  use  of  more 
northern  basing  points  to  determine 
such  distance,  and  the  application  of 
such  credits  to  only  milk  that  is  moved 
in  a  northern  direction  to  plants  outside 
Texas.  The  handlers  also  proposed  that 
credits  should  not  apply  during  the  first 
half  of  December,  that  credits  should  not 
apply  to  milk  produced  in  Oklahoma 
and  that  credits  should  not  apply  to  milk 
moved  out  of  Texas  if  milk  was  being 
received  in  Texas  from  outside  areas  . 
during  the  same  months 

The  handlers  testified  that  the 
piirpose  of  the  more  restrictive 
proposals  is  to  lessen  potential  abuses 
of  a  transportation  credit  and  to  address 
equity  considerations  between  Texas 
producers  and  prodncers  under  other 
ord»s.  They  testified  that  the  lower 
credit  rate  is  intended  to  assure  that 
there  would  be  no  hauling  profits  that 
would  encourage  the  hauling  of  milk 
further  than  necessary  and  to  provide  no 
greater  hauling  incentive  for  surplus 
milk  than  what  is  provided  for  hauling 
milk  for  fluid  use  within  the  Texas 
marketing  areai.  They  also  testified  that 
the  greater  mileage  before  a  credit 
applies,  and  the  use  of  more  northern 
basing  points  to  determine  such  mileage, 
is  intended  to  prevent  a  hauling  credit 
for  a  greater  distance  than  the  actual 
haulii^  distance.  The  handlers  also 
testified  that  a  credit  should  apply  only 
to  northward  movements  of  miUc  to 
prevent  Texas  surplus  milk  bom 
utilizing  scarce  manufacturing  capacity 
in  the  Southeast  with  the  result  &at 
displaced  surplus  milk  in  the  Southeast 
would  then  have  to  be  shipped  greater 
distances  for  disposal,  and  without  a 
transportation  credit  The  handlers 
further  testified  that  a  transportation 
credit  for  only  the  last  half  of  December 
is  intended  to  recognize  that  milk 
production  normally  exceeds  the  flidd 
requirements  of  distributors  only  during 
the  latter  part  of  the  month,  i^iile 
additional  supplies  are  normally  needed 
by  distributors  during  the  beginning  of 
the  month  in  preparation  for  the  hmiday 
sales  period.  The  handlers  also  testified 
that  transportatioD  cre<&ts  should  not 


apply  to  milk  produced  in  OklahoAia  or 
to  milk  shipped  out  nf  Texas  while  milk 
is  being  received  bom  outside  Texas  to 
prevent  Texas  producers  bom  bearing 
the  cost  of  disposing  of  suiplus  milk 
associated  with  other  states  and 
markets.  The  handlers  are  particularly 
concerned  that  the  Implementation  of 
any  transportation  credits  for  the  Texas 
order  could  encourage  uneconomic 
movements  of  milk  from  other  areas  to 
Texas  thereby  utilizing  Texas 
manufacturing  capacity  and  forcing 
Texas  milk  to  be  hauled  to  distant 
manufacturing  plants.  Handlers  contend 
that  Texas  producers  should  not  be 
required  to  bear  the  cost  of  such 
uneconomic  movements  of  milk. 

Handlera  also  proposed  that  the 
change  in  the  point  of  pricing  on       '  - 
diverted  milk  be  limited  to  those  months 
for  which  a  transportation  credit  was 
proposed  (rather  than  year-round  as 
proposed  by  AMPI),  although  there  was 
little  testimony  on  this  aspect  of  the 
proposal.  Also,  there  was  virtually  no 
testimony  on  the  handlers'  proposal  to 
apply  transportation  credits  to  only 
Qass  m  uses,  rather  than  Class  II  and 
Class  in  uses  as  proposed  by  AMPL 

Although  handlers  presented  an 
alternative  to'AMPI's  proposal,  their 
primary  position  (expressed  both  in 
testimony  and  in  post-hearing  briefs)  is 
that  no  change  should  be  made  to  the 
Texas  order  to  accommodate  the 
hauling  of  surplus  milk.  Handlera 
contend  that  die  Texas  order  carries  the 
reserve  milk  supplies  for  other  Federal 
order  markets  and,  as  a  result  the 
proposals  should  be  denied  for 
essentially  the  same  reasons  that 
marketwide  service  payment  pvposals 
were  denied  for  several  Federal  order 
markets  in  the  Southeast  In  this  regard, 
official  notice  is  taken  of  ttie  Assistant 
Secretary's  final  decision  concerning  the 
Georgia  and  certain  other  marketing 
areas  issued  on  April  28, 1967  and 
published  on  May  1. 1987  (52  FR 15951). 

Also,  in  briefs  filed  by  a  number  of 
parties,  it  is  argued  that  AMPI  has  been 
able  to  recover  its  seasonal  balancing 
costs  through  over-order  prices  and  that 
AMPI  does  not  cany  a  disproportionate 
share  of  die  Class  in  use  on.  the  market 
considering  the  amount  of  surplus 
associated  with  other  maricets  that  is 
pooled  under  the  Texas  order.  Such 
parties  argue  that  AMPI  is  transporting 
its  own  surplus  to  nonpool  plants  0 

outside  Texas  and  that  such  activity  is 
not  a  service  of  maricetwide  benefit  to 
all  producera  and,  therefore,  it  would 
not  be  approi«iate  to  implement  a 
transportation  credit  that  would  require 
all  produeen  to  subsidize  AMPTs 
mariteting  problem.  Fiurtheraiore.  a  brief     - 
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filed  on  behalf  of  three  handlera  argues 
diat  previous  Department  policy  set 
forth  in  a  previous  decision  to 
implement  transportation  credits 
establishes  tiiat  a  demonstrated  service 
of  maricetwide  benefit  is  a  prerequisite 
to  implementing  a  transportation  credit 
In  this  regard,  official  notice  is  taken  of 
the  Assistant  Secretary's  final  decision 
for  the  Georgia  and  certain  other 
marketing  areas  issued  on  March  30, 
1983  and  published  April  5, 1963  (48  FR 
14604). 

Also,  in  thefr  briefs,  a  number  of 
parties  aigued  that  the  proposed  pricing 
change  on  diverted  milk  would  distort 
the  location  value  of  milk  and  result  in 
non-uniform  prices  to  handlera.  They 
further  contend  that  such  pricing  is  not 
consistent  with  the  requirements  of  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended,  since  milk  would 
be  priced  on  the  basis  of  where  it  is 
produced  or  normally  received  rather 
than  at  the  location  where  it  is 
physically  received. 

Two  cooperative  associations  (the 
National  Farmera  Organization  and  the 
Farmera  Union)  that  do  not  represent 
any  producera  under  the  Texas  order 
testified  in  opposition  to  the  adoption  of 
any  transportation  credits.  They 
contend  that  if  the  transportation  of 
surplus  milk  is  subsidized,  such  milk 
would  displace  other  milk  at  northern 
manufacturing  plarfts,  would  undercut 
prices  at  such  plants,  and  would  place 
downward  pressure  on  manufacturing 
milk  values  to  the  detiiment  of  all 
producers.  The  cooperatives  contend 
that  it  would  be  inequitable  for  all 
producera  to  have  to  bear  the  cost  of 
disposing  of  Texas  surplus  milk  while 
Texas  producera  are  benefitting  from  a 
Congressionally-mandated  higher  Class 
I  differential.  They  contend  tiiat  tiie 
increased  returns  bom  the  significantiy 
higher  differential  (which  they  also 
contend  has  encouraged  excess  milk 
production  in  Texas)  should  be  used  by 
AMPI  to  offset  its  surplus  disposal  costs. 
In  addition,  in  a  brief  filed  on  behalf  of 
the  National  Farmera  Organization  it  is 
argued  that  prior  decisions  of  the 
Department  establish  that  a  regional 
view  must  be  taken  when  evaluating  the 
equity  of  proposals  intended  to 
compiensate  handler  expenses.  In  this 
regard,  the  brief  refere  to  the  previously 
offidaUy  noticed  1987  decision  that 
denied  credits  for  the  performance  of 
marketwide  services  and  a  1984  decision 
that  denied,  a  proposed  credit  for  milk  in 
Class  ni  uses  under  the  Texas  order. 
ConsequenUy,  official  notice  is  taken  of 
the  Assistant  Secretary's  final  decision 
for  the  Texas  maricet  issued  on  May  14, 


1984  and  published  on  May  17. 1964  (49 
FR  20625). 

A  brief  was  also  filed  on  behalf  of  a 
number  of  producera  imder  the  Texas 
order  who  market  their  milk 
independentiy  to  handlera  who  operate 
plants  under  the  Texas  order.  The 
producers  oppose  the  implementation  of 
transportation  credits.  They  contend 
that  they  are  already  receiving  a 
reduced  blend  price  because  AMM 
pools  the  surplus  of  other  markets  under 
the  Texas  order,  that  AMPI  is  already 
recovering  its  balancing  costs,  and  that 
AMPI  has  a  cost  advantage  in  disposing 
of  surplus  milk  because  its 
manufacturing  pool  plants  are  located 
near  to  the  source  of  heavy  milk 
production. 

There  is  no  dispute  on  the  record  of 
the  proceeding  that  die  dramatic 
increases  in  Texas  production  testified 
to  by  AMPI  will  mean  market  surpluses 
in  excess  of  the  capacity  of 
manufacturing  plants  located  in  the 
marketing  area,  particularly  during  the 
months  of  March-June  and  December. 
These  months  have  traditionally 
represented  the  period  of  the  greatest 
Class  ni  use  of  producer  milk  under  the 
order.  During  the  month  of  December 
1987.  the  most  recent  month  for  which 
data  is  included  in  the  record  that 
illustrates  the  magnitude  of  the  surplus 
problem,  over  60  million  pounds  of  milk 
produced  in  the  major  production  areas 
of  the  Texas  marketing  area  and 
southern  Oklahoma  was  processed  at 
AMPI's  two  pooled  manufacturing 
plants.  During  the  same  month,  more 
than  28  million  pounds  of  producer  milk 
was  fransferred  or  diverted  to  nonpool 
plants  outside  Texas  for  surplus 
disposal.  With  normal  seasonal 
increases  in  production,  it  is  likely  tiiat 
the  amount  of  milk  in  excess  of  local 
plant  capacity  will  exceed  45  million 
pounds  per  month  during  the  current 
flush  production  season. 

When  milk  production  exceeds  all 
available  nearby  plant  capacity,  such 
excess  production  must  either  be 
dumped  or  transported  at  handler 
expense  to  alternative  outiets.  There  is 
Uttie  way  that  AMPL  or  any  other 
handler,  can  recover  the  additional  cost 
of  hauling  such  milk  to  distant  plants  for 
surplus  disposal.  The  Act  authorizes  a 
transportation  credit  to  handlers  from 
pool  funds  who  perform  this  service  if  it 
is  of  marketwide  benefit.  Such  service  is 
of  marketwide  benefit  to  all  producera 
on  the  Texas  market  since  the  amount  of 
milk  produced  by  all  such  producera 
contributes  to  the  amount  of  surplus 
milk  that  cannot  be  accommodated  at 
existing  plants.  Thus,  the 
implementation  of  the  transportation 


credits  included  herein  will  result  in  all 
producera  bearing  a  portion  of  the 
additional  hauling  costs  incurred  by 
handlera  in  mariceting  surplus  milk.  The 
issuance  of  such  credits  is  an  extension 
of  the  marketwide  pooling  concept 
wherein  all  producera  share  the  benefits 
of  the  fluid  milk  sales  and  the  costs  of 
maintaining  reserve  milk  supplies. 

As  previously  stated,  a  number  of 
pcurties  opposed  the  issuance  of  any 
transportation  credits,  regardless  of  the 
mariceting  problems  confronting  Texas 
handlera  as  a  result  of  the  increases  in 
production  by  producera.  They  contend 
that  the  proposals  should  be  denied 
because:  (1)  The  Texas  market  carries 
the  reserve  supplies  for  other  markets: 
(2)  AMPI  is  not  performing  a  service  of 
maricetwide  benefit;  (3)  issues  of  equity 
require  that  a  broader,  regional  view  be 
considered  and  there  is  insufficient 
evidence  in  the  record  to  address  such 
issue;  and  (4)  the  issuance  of 
fransportation  credits  would, 
inequitably,  depress  returns  to  dairy 
farmera  in  other  areas  of  the  country. 

With  respect  to  the  firat  major  issue  of 
opposition,  it  is  clear  that  the  Texas 
market  carries  reserve  supplies  of  milk 
for  the  Texas  Panhandle,  Lubbock- 
Hainview,  and  Rio  Grande  Valley 
Federal  order  markets,  where  virtually 
all  the  milk  producera  are  AMPI 
membera.  Consequentiy,  some  of  the 
costs  of  maintaining  the  reserve  supplies 
for  these  other  maikets  are  being  borne 
by  Texas  order  producera  who  are  not 
membera  of  AKffl.  Opponents  thus 
contend  that  the  proposals  should  be 
denied  for  essentially  the  same  reasons 
as  set  forth  in  the  officially  noticed  1987 
decision.  With  respect  to  transportation 
credits,  opponents  quote  the  following 
from  such  decision:  "Since  reserve  milk 
supplies  are  unevenly  distributed  among 
the  seven  ordere,  the  producera  in  a 
market  that  carries  more  than  its  share 
of  the  reserve  supply  burden  would  be 
paying  for  balancing  one  or  more  other 
ordera.  At  the  same  time,  the  producera 
in  a  maricet  that  carries  less  than  its 
share  of  the  reserve  supplies  would  not 
pay  their  share  of  the  necessary 
balancing  costs." 

The  fact  that  the  Texas  market  may     « 
carry  some  of  the  reserve  supplies  for 
other  markets  does  not  provide  a  basis 
for  denying  the  implementation  of 
transportation  credits  to  handlera  under 
the  Texas  order.  There  are  a  number  of 
sigmficant  differences  that  distinguish 
the  Texas  situation  from  that  described 
in  the  decision  denying  the  issuance  of 
such  credits  for  the  several  southeastern 
markets.  The  primary  differences  are  the 
geographical  limitation  of  the  proposal 
and  the  fact  that  the  reserve  milk 
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siqtpUea  for  other  maricets  are  generally 
processed  at  El  Paso,  Texas,  and  do  not 
displace  Texas  order  producer  milk  at 
plants  in  the  major  prodoctiaD  areas  of 
northern  Texas  and  southern  Oklalunna. 
As  previously  indicated,  the  proposal  for 
the  Texas  order  would  limit 
transportation  credits  to  milk  shipped 
out  of  the  majw  northern  Texas  and 
southern  Oklahoma  production  areas. 
The  excess  surplus  milk  pooled  on  the 
Texas  market  that  is  associated  with  the 
other  markets  is  produced  primarily  in 
New  Mexico  and  does  not  utilize  the 
manufacturing  capacity  that  is  available 
in  the  heavy  milk-producing  areas  of  the 
Texas  market  Such  milk  is  essentially 
New  Mexico  milk  that  is  pooled  on  the 
Texas  market  but  divert^  to  AMPI's 
manufacturing  plant  at  El  Paso.  The  El 
Paso  plant  is  pooled  under  the  Rio 
Grande  Valley  order  and  die  milk 
normally  transferred  or  diverted  to  such 
plant  would  not  be  eligible  for  a 
transportation  credit  under  the  Texas 
order.  Consequendy,  Texas  order 
producers  would  incur  a  blend  price 
reduction  only  for  transportation  costs 
that  result  from  the  hauling  of  milk 
produced  in  the  major  production  areas 
that  is  in  excess  of  local  plant  capacity. 
At  the  same  time,  producers  supplying 
the  Rio  Grande  Valley  order  would  incur 
aQ  of  the  transportation  costs  diat 
would  result  if  such  milk  would  have  to 
be  shipped  to  distant  outlets  for  surplus 
disposal  Consequently,  the 
implementation  of  transportation  credits 
under  the  Texas  order  is  not  directly 
linked  to  the  surplus  of  other  markets 
that  is  pooled  under  the  Texas  order. 

Opponents  of  transportation  credits 
are  concerned  that  New  Mexico 
production  could  be  received  and 
processed  at  AMITs  Texas  balancing 
plants,  with  ndlk  produced  in  the  major 
Texas  production  areas  then  being 
shifted  to  nonpool  plants  outside  Texas 
and  qualifying  for  a  transportation 
credit  The  distances  that  such  milk 
would  have  to  be  shipped  would  tend  to 
limit  such  activity.  However,  additional 
provisions  sre  included  in  the  regulatory 
provisions  to  deal  with  diese  and  other 
similar  movements  of  milk  to  prevent 
Texas  order  producers  from  incurring  a 
blend  price  reduction  from  unnecessary 
movements  of  milk  to  nonpool  plants 
outside  Texas. 

On  the  second  major  point  of 
opposition,  o^wnents  argue  that  AMPI 
is  marketing  its  own  surplus  and,  thus,  is 
not  perfbmdng  a  service  of  marketwide 
benefit  that  warrants  compensation 
from  producers  under  the  Texas  order. 
Hiey  also  contend  that  AMPI  is  not 
bearing  a  disproportionate  share  of 
balancing  costs  since  AMPI  does  not 


handle  a  disproportionate  share  of  the 
market's  Class  III  use  if  the  amount  of 
other  order  surplus  milk  is  excluded 
from  the  Texas  pool.  They  also  contend 
that  AMPI  has  been  able  to  recover  the 
cost  of  balancing  the  needs  of 
distributing  plants  throng  its  over-order 
pricing  structure. 

With  respect  to  this  latter  point,  AMPI 
has  been  able  to  recover  at  least  some 
of  the  costs  of  balancing  the  needs  of 
some  distributing  plants  through  its 
seasonal  over-<wder  pricing  program. 
Under  such  plan,  higher  prices  are 
charged  to  hiandlers  who  purchase  less 
milk  during  the  flush  production  months 
than  was  purchased  during  the  previous 
fall  months.  However,  such  pricing  plan 
has  not  been  geared  to  the  recovery  of 
costs  associated  with  marketing  or 
hauling  milk  to  distant  outlets  that  is  in 
excess  of  all  the  capacity  available  at 
plants  in  the  marketing  area.  Instead, 
such  over-order  pricing  is  geared  to 
recover  costs  associated  with  balancing 
the  increased  dematad  of  fhdd  milk 
handlers  for  additional  milk  in  the  fall  of 
each  year. 

Contrary  to  opponents'  views,  AMPI 
does  perform  a  balancing  function  and 
carries  a  disproportionate  share  of  the 
Class  in  use  under  the  Texas  order.  The 
Texas  order  pools  more  than  six  times 
the  amount  of  milk  that  is  pooled  under 
the  Rio  Grande  Valley,  Texas  Panhandle 
and  Lubbodc-Piainview  orders 
combined  Thus,  only  a  relatively  small 
amount  of  Qass  III  use  and  producer 
milk  would  have  to  be  removed  from  the 
Texas  pool  (10  to  13  million  pounds  per 
month)  for  the  Texas  market  to  reflect 
the  four-maiket  Class  m  use  of  19 
percent  during  1987.  Consequendy, 
AMPI  would  still  carry  a 
disproportionate  share  of  the  Class  III 
use  under  the  Texas  (Mder  and  as  a 
result  would  bear  a  disproportionate 
share  of  the  cost  of  handling  such  milk. 
This  supports  a  more  equitable  sharing 
of  sudi  costs  among  all  producers  on  die 
maiket  through  the  Implementation  of 
transportatioB  credits,  as  authorized  by 
the  Act  In  addition,  even  if  there  was 
not  a  substantial  disproportionate 
sharing  of  Class  DI  use  among  handlers, 
the  Act  provides  the  authority  to 
implement  transportation  credits  to 
handlers  who  provide  a  service  to 
producers  under  marketing  conditions 
where  production  exceeds  all  available 
nearby  plant  capacity. 

With  respect  to  the  third  major  point 
of  (qiposition  to  the  implementation  of 
transportation  credits,  opponents 
contend  that  regional  equity 
considerations  require  die  denial  of  the 
proposal  since  prior  decisitms  establish 
a  Department  policy  that  a  regional 


view  must  be  taken  in  evaluating  issues 
of  equity  amraig  producers.  Opponents 
cite  the  1987  dedskm  that  denied  die 
issuance  of  transportation  credits  for 
several  southeastern  markets  and  a  1983 
decision  concerning  the  denial  of  a 
proposed  reduction  to  die  C3ass  10  price 
(in  the  form  of  a  credit  to  handlers)  for 
certain  mondis  under  the  Texas  order. 

The  distinctions  between  die  1987 
decision  and  the  present  circumstances 
were  set  forth  under  the  first  major  point 
of  opposition  to  the  implementation  of 
transportation  credits  under  the  Texas 
order.  With  respect  to  the  1983  decision, 
AMPI  claimed  diat  it  was  e^qteriendng 
losses  in  operating  its  two 
manufacturing  plants  because  of  the 
excessive  quantities  of  milk  that  had  to 
be  processed  during  certain  months  of 
the  year.  Thus,  the  issue  centered  on  the 
profitability  or  losses  associated  with 
operating  two  manufocturing  plants  that 
perform  a  balancing  function  for  the 
maricet 

The  proposal  was  denied  for  a 
number  of  reasons,  including  the 
uncertainties  over  the  extent  of  the 
claimed  losses  and  because  substantial 
quantities  of  milk  to  which  the  credit 
would  apply  were  diverted  to  other 
plants,  "rhere  were  no  claimed 
manufacturing  losses  on  such  milk. 
Thus,  it  could  not  be  concluded  that  the 
claimed  losses  at  the  two  plants  were  a 
sufficient  basis  for  determining  the 
extent  of  manufacturing  losses  in 
handling  die  surplus  milk  associated 
with  the  Texas  maiket 

The  present  case  involves 
transportation  costs  incurred  by 
handlers  on  milk  that  exceeds  Uie 
capacity  of  plants  in  the  market  that 
must  be  hauled  to  distant  outlets.  There 
is  no  dispute  over  the  costs  that  are 
incurred  by  AMPL  or  any  handler  who 
hauls  milk  to  distant  ouUets.  The  Act 
specifically  authorizes  the  use  of 
producer  frmds  to  compensate  handlers 
for  transportation  expenses  incurred  in 
performing  a  maiket-dearing  service. 

The  previous  decision  also  indicated 
that  it  has  been  a  longstanding  policy 
that  the  costs  of  providing  a  balancing 
service  should  be  recovered  ftom  the 
fluid  nriDc  handlers  that  benefit  direcdy 
from  die  balancing  function  and  that 
over-order  prices  were  a  medianism  for 
such  recovery  of  costs.  However,  the 
Act  has  been  amended  since  diat 
decision  was  written  to  specifically 
provide  diat  handlers  may  be     .v  ^ 
reimbursed  by  producers  for  costii-^|<^ 
incurred  in  performing  a  number  of  ""'^J 
services,  induding  die  cost  of  h'aulrng 
milk  to  oudets  for  surplus  disposal. 

Hie  last  major  point  of  opposition 
concerns  the  potential  impact  that 
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surplus  "Texas  production  could  have  on 
daicy  farmers  in  odier  areas  of  the 
country.  Opponents  contend  that  it 
would  be  inequitable  for  such  dairy 
farmers  to  bear  the  cost  of  disposing  of 
'Texas  surplus  production. 

The  basic  impact  of  pool 
transportation  credits  under  the  Texas 
order  will  be  on  producers  who  supply 
the  Texas  market  This  will  be  through  a 
lowering  of  their  returns  frtim  the  sale  of 
milk  to  partially  compensate  handlers 
for  performing  a  marketing  service  of 
marketwide  benefit  It  is  recognized, 
however,  that  surplus  milk  on  the  Texas 
market  may  result  in  a  lowering  of 
returns  to  dairy  farmers  in  other  areas 
as  well.  Surplus  production  in  Texas,  or 
anywhere  in  the  country,  places  a. 
downward  pressure  on  ail  milk  prices 
since  such  milk  must  be  processed  into 
manufactured  dairy  products  that 
compete  for  sales  in  a  national  market 
National  supply/demand  conditions  that 
establish  lower  milk  values  would  exist 
with  or  without  the  application  of 
transportation  credits  to  handlers  in  the 
Texas  market  or  in  other  markets.  Any 
resulting  dedine  in  the  "Minnesota- 
Wisconsin  price."  which  is  an  indicator 
of  overall  supply/demand  conditions  for 
milk  in  manufacturing  uses,  would  have 
an  impact  on  returns  to  all  dairy  farmers 
associated  with  Federal  order  maikets, 
induding  those  who  supply  the  Texas 
market.  As  previously  stated,  returns  to 
Texas  producers  would  also  refled  the 
credits  provided  to  handlers. 

The  primary  concern  is  that  any 
fransportation  credits  should  not 
overcompensate  handlers  for  hauling 
costs.  To  do  so  would  represent  a  charge 
to  Texas  producers  in  excess  of  the 
value  of  die  service  and  possibly  create 
incentives  for  needless  movements  of 
milk  to  generate  hauling  profits. 
Consequendy.  the  fransportation  credits 
established  herein  are  intended  to 
reimburse  handlers  only  for  a  portion  of 
the  costs  incurred  so  as  to  discourage 
any  unnecessary  movements  of  milk. 

Transportation  credits  should  be 
appUcable  only  to  milk  that  is  produced 
in  the  major  production  areas  of 
northern  Texas  and  southern  Oklahoma, 
as  proposed  by  AMPI.  This  territory 
repi^esmts  the  primary  production  area 
for  the  Texas  market  litis  northern  milk 
supply  is  In  excess  of  the  fluid  milk 
needs  of  the  northern  population  centers 
and  moves  as  needed  to  supply  the  fluid 
milk  requirements  of  southern 
population  centers  located  in  deficit 
milk  producing  areas,  ^en  the 
northern  milk  supply  is  not  needed  for 
fluid  use  in  either  the  northern  or 
souUiem  population  centers,  it  is 
normally  processed  at  manufacturing 


plants  located  in  Zone  1  of  the 
mafketing  area. 

Zone  1,  which  contains  the  major 
DallaaJt.  Worth  population  center,  is 
the  heaviest  milk  producing  area.  Ilie 
zone  includes  eight  distributing  plants, 
one  supply  plant  the  two  pooled, 
balancing,  manufacturing  plants 
operated  by  AMPI  and  a  number  of 
nonpool  plants  at  which  pooled  milk  is 
processed  into  Class  II  products.  2k>ne  3 
(Waco)  is  south  of  Zone  1  and  is  the 
second  largest  milk  producing  area.  It 
ccmtains  only  one  distributing  plant 
Milk  production  in  this  area  is  located 
between  the  major  Zone  1  consumption 
center  and  other  major  consumption 
areas  to  the  south  in  Zone  8  (Houston) 
and  Zone  9  (San  Antonio).  Zone  1-A 
(Buricbumett)  is  the  third  largest  milk 
producing  area  and  is  northwest  of  the 
population  center  in  Zone  1.  Iliere  is 
also  only  one  disfributing  plant  in  Zone 
1-A.  Combined,  these  three  zones 
represent  about  75  percent  of  the  milk 
produced  in  Texas  that  is  pooled  under 
the  Texas  order  and  more  than  60 
percent  of  all  the  milk  pooled  under  the 
order.  The  three  zones  also  indude  the 
top  10  milk  producing  counties  in  Texas, 
which  represented  SB  percent  of  the 
total  Texas  production  and  62  percent  of 
the  Texas  pooled  milk  during  December 
1987.  These  counties  experienced  more 
than  a  20  percent  increase  in  production 
from  Decemb«- 1986  to  December  1987. 

The  amount  of  Oklahoma  production 
pooled  on  the  Texas  market  decreased 
from  about  16  million  pounds  per  month 
in  1968  to  15  million  pounds  per  month 
in  1987.  Of  the  15  million  pounds,  about 
9.4  million  pounds,  or  63  percent  was 
produced  in  the  19  southern  Oklahoma 
counties  located  immediately  to  the 
north  of  Zones  1  and  1-A  of  the  Texas 
marketing  area.  There  is  one  nonpool 
plant  in  this  area,  located  at  Lawton, 
Oklahoma,  and  that  plant  is  expected  to 
be  doiPi  in  the  near  future. 

Durmg  1986,  AMPI  delivered  about  90 
percent  of  the  southern  Oklahoma  milk 
production  to  Texas  pool  plants  in  July, 
35  percent  in  March  and  an  average  of 
58  percent  for  the  entire  year.  During 
1987,  AMPI  delivered  79  percent  of  such 
milk  to  Texas  pool  plants  in  August  20 
percent  in  April  and  an  average  of  48 
percent  for  the  entire  year.  ITie 
remaining  proportions  were  diverted  to 
nonpool  plants  located  outside  Texas. 
As  a  result  it  is  apparent  that  the 
southern  Oklahoma  production  is  an 
integral  part  of  the  supply  source  for  the 
Texas  market  and  also  would  be  the 
first  milk  to  be  moved  to  nonpool  plants 
outside  Texas  when  production  exceeds 
local  plant  capacity.  Such  milk  is  moved 
on  a  direct-shipped  basis  from  farms  to 


plants  in  Zones  1  and  1-A  of  the 
marketing  area  or  is  diverted  to  nonpool 
plants  outside  Texas  when  it  is  not 
needed  or  when  supplies  of  milk  exceed 
the  capacity  of  plants  in  Texas.  As  a 
result  transportation  credits  should  be 
applicable  to  milk  produced  in  southern 
Oklahoma  as  well  as  to  milk  produced 
in  the  three  pricing  zones  of  the  Texas 
marketing  area  that  also  represent  the 
primary  production  areas  for  the  Texas 
market 

"The  pricing  structure  of  the  Texas 
market  reflects  the  relationship  between 
the  production  and  consumption  centers 
of  the  market  Zone  1  is  the  basing  point 
at  which  Class  I  prices  to  handlers  and 
blend  prices  fo  producers  are  announced 
under  the  order.  Location  adjustments 
are  applied  to  tiie  Zone  1  Class  I  and 
blend  prices  for  other  pricing  zones  in 
the  marketing  area  and  for  locations 
outside  the  marketing  area.  The  order 
provides  for  plus  adjustments  to  the 
south  of  Zone  1  and  minus  adjustments 
to  the  north  of  Zone  1.  For  example. 
Class  I  and  blend  prices  for  Zone  3  are 
increased  by  15  cents  while  such  prices 
are  reduced  by  25  cents  and  28  cents, 
respectively,  for  milk  received  at  plants 
in  Zone  1-A  of  the  marketing  area  and 
die  19  southern  Oklahoma  cotmties.  "The 
increasing  prices  horn  north  to  south 
reflect  the  need  for  milk  produced  in  the 
northern  major  production  areas  to 
move  greater  distances  to  supply  the 
milk  requirements  of  plants  located  in 
the  soutiiem  deficit  production  areas  of 
the  market  Thus,  location  adjustments 
compensate  producers  for  the  greater 
value  of  the  economic  service  producers 
provide  to  handlers  in  shipping  milk 
greater  distances  to  supply  fluid  milk 
needs.  Conversely,  when  handlers  incur 
greater  fransportation  costs  in  marketing 
milk  of  producers  that  is  in  excess  of 
plant  capacity,  they  are  providing  a 
service  of  economic  value  to  producers. 

A  fransportation  credit  for  handlers 
should  be  provided  for  surplus  milk  that 
is  either  fransferred  or  diverted  to 
nonpool  plants  outside  Texas.  In  either 
case  the  credit  should  be  computed  at 
the  rate  of  2.4  cents  per  hundredweight 
per  10  miles  for  the  distances  that  milk 
is  hauled.  Such  rate  represents  80 
percent  of  the  3-cent  per  hundredweight 
hauling  cost  used  to  establish  location 
adjustments  in  the  Texas  and  other 
Federal  order  marketing  areas  to 
conform  with  Congressionally-mandated 
Class  I  differentials  estabUshed  May  1. 
1986.  Offidal  notice  is  taken  of  die 
Assistant  Secretary's  final  decision 
concemir.3  the  Texas  and  certain  other 
marketing  areas  issued  on  October  30. 
1986  and  published  November  5, 1986 
(51  FR  40176).  Such  2.4-cent  rate  also 
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represents  a  reasonable  alignment  of 
Class  I  differentials  between  Dallas  and 
major  cities  in  other  Federal  orders 
located  in  Aricansas,  Oklahoma,  Kansas, 
and  Missouri. 

The  credit  rate  proposed  by  AMH  is 
based  on  actual  hauling  costs  incurred 
in  shipping  milk  to  nonpool  plants 
outside  Texas.  However,  such  rate  is 
excessive  in  that  actual  hauling  costs 
are  not  reflected  in  location  adjustments 
under  the  Texas  and  other  nearby 
orders.  As  indicated  in  the  officially 
noticed  1966  decision,  location 
adjustments  reflect  at  most  a 
conservative  estimate  of  hauling  costs  to 
avoid  hauling  profits  and  to  promote 
hauling  efBciendes  and  encourage  milk 
to  move  to  the  nearest  alternative 
oudets.  Sudi  precautions  for  hauling 
milk  for  Class  I  use  are  even  more 
necessary  for  hauling  milk  that  is 
suiphis  to  plant  capacity.  Incentives  are 
necessary  to  promote  the  use  of  the 
nearest  available  oudets  for  surplus 
disposal  to  ensure  that  returns  to 
producers  are  not  reduced  for  shipments 
of  ndlk  over  greater  distances  than 
necessary.  Also,  the  use  of  such  lower 
rate  for  transportation  credits  insures 
that  the  hauling  incentive  for  surplus 
raiOc  is  less  than  what  is  provided  for 
milk  for  fluid  use. 

The  handlers'  proposed  rate  is  overly 
conservative  and  is  based  on  various 
alignment  rates  between  locations  in  the 
Texas  marketing  area.  However,  such 
rates  reflected  between  certain  cities 
disregard  the  fact  that  the  location 
adjustments  for  the  major  consumption 
centers  of  the  Texas  market  are  based 
on  a  three-cent  hauling  rate  for  the 
additional  distances  between  such 
consumption  centers  and  the  nearest 
major  production  area.  For  example,  as 
set  forth  in  die  officially  noticed  1066 
decision,  the  plus  location  adjustment 
for  Zone  9  (San  Antonio)  is  42  cents  per 
hundiedwrigfaL  Such  adjustment  is 
based  on  the  additional  distance  that^ 
milk  most  move  from  Stephenville 
(Erath  County)  to  San  Antonio  versus 
the  distance  between  Stephenville  and 
Ft.  WprdL  The  additional  distance  of 
140  miles  at  three  cents  per  10  miles 
establishes  the  42-cent  location 
ad|astment  However,  such  adjustment 
reflects  an  alignment  rate  of 
considerably  less  than  three  cents 
between  Dallas  and  San  Antonio. 
Cooeequendy,  the  various  ali^oment 
rates  that  result  between  dtles  witkin- 
the  Texas  marketing  area  do  not 
necessarily  reflect  the  hauling  incentives 
provided  under  the  Texas  order  for 
movements  of  milk  from  production 
areas  to  alternative  consumption 
centers.  In  addition,  sudi  al^nment 


rates  withfai  die  Texas  nuufceting  arm 
do  not  reflect  the  alignment  of  Qass  I 
differentials  between  Dallas  and  other 
Federal  order  markets  to  die  north. 

The  transportation  credits  should 
apply  to  milk  that  is  transferred  or 
diverted  to  any  nonpool  plant  located 
outside  the  State  of  Texas  for  Class  II  or 
Class  in  use.  There  was  no  testimony 
presented  at  the  hearing  or  arguments 
presented  in  briefs  to  limit  sudi  credits 
to  only  Class  m  uses.  In  addition,  there 
shoold  be  no  limitation  of  credits  to  only 
northward  movements  of  milk.  Such  a 
limitation  would  be  inconsistent  with 
the  implementation  of  a  low  credit  rate 
to  encourage  the  use  of  the  nearest 
available  outlets  for  surplus  disposal  to 
minimize  the  impact  of  transportation 
credits  on  Texas  order  producers. 

The'transportation  credit  to  handlers 
should  apply  to  bulk  fluid  milk  products 
transferred  by  handlers  bom  pool  plants 
located  in  Zone  1  of  the  marketing  area 
to  noiqiool  plants  located  outside  Texas. 
The  credit  should  apply  to  die  total 
distance  of  the  traiufer. 

The  AMFI  proposal  would  have 
applied  a  credit  to  milk  that  is 
transferred  or  diverted  frtnn  frurma  of 
producers  in  Zones  1  and  3  for  the 
distance  in  excess  of  90  miles  between 
Dallas  and  the  nonpool  plants  receiving 
the  milk.  The  basis  for  the  mileage 
limitation  is  diat  producers  on  the 
average  pay  die  cost  of  hanUng  milk  for 
90  miles  to  supply  the  fluid  milk  plants 
in  Zone  1  of  the  marketing  area. 
However,  with  respect  to  transfers  of 
milk  frtMU  pool  plants,  producers  would 
pay  the  cost  of  hauling  milk  to  the  plant 
of  fint  receipt  To  the  extent  that  milk  is 
in  excess  of  i^ant  capadty,  the 
transferor  handler  would  incur  the  cost 
of  hauling  milk  from  the  pool  plant  to 
the  noiqraol  plant  for  suiiirfns  disposal. 
Thus,  the  handler  transfnrring  the  milk 
should  be  reimbursed  for  die  total 
distance  between  the  pool  plant  and  die 
mmpool  plant  for  perfrHining  such 
marketing  service  for  producera. 

Since  the  use  of  Dallas  as  a  basing 
point  and  the  mileage  limitation  would 
not  apply  for  estaUishing  a 
transportation  credit  for  transfers  of 
milk,  it  is  not  necessary  to  indude  Zone 
3  of  the  marketing  area  as  an  area  from 
which  a  credit  would  apply  to  transfers 
of  milk.  Such  zone  is  the  soudiem-most 
area  to  whldi  transportation  credits 
would  apply  and  there  is  only  one  pool 
distributing  plant  located  in  the  area. 
Any  transfer  of  milk  to  nonpool  plants 
outside  Texas  would  be  expected  to 
originate  bma  die  pool  plants  diet  are 
located  in  Zone  1  of  the  marketing  area. 
Also,  a  transportadon  credit  woold  not 
apply  to  transfers  of  milk  from  plants 


located  in  Zone  1-A  of  die  marketing 
area  or  southern  Oklahoma.  There  are 
no  pool  plants  in  southern  Oklahoma 
and  only  one  pod  distributing  plant  in 
Zone  1-A  and  diere  was  no  proposal  to 
provide  credits  on  transfers  of  milk  from 
such  areas. 

It  is  noted  that  the  intent  of  die  credit 
I>roposals  is  to  limit  sudi  credits 
primarily  to  the  major  surplus 
production  areas  of  the  market. 
However,  as  pointed  out  at  the  hearing, 
milk  that  ori^ates  outside  such 
production  areas  may  be  received  at    . 
pool  plants  that  snbseqnendy  transfer 
milk  to  nonpool  plants  outside  Texas. 
Once  sndi  milk  is  commingled  in  a  plant 
with  mittc  that  orig^ated  in  the  major 
production  arees  its  idmtity  is  lost 
Thus,  any  milk  diat  is  received  at  Zone  1 
pool  plants  should  be  eligible  for  a 
transportation  credit  However,  as  set 
fordi  later  in  diis  decision,  die  amount  of 
milk  eligible  for  a  transportadon  credit 
woold  be  reduced  to  die  extent  that  milk 
is  received  from  outside  die  State  of 
Texas.  Such  offset  in  conjunction  with 
the  restriction  to  Zone  1  plants  for 
transportation  credits  on  milk  transfers, 
will  tend  to  Umit  die  application  of  such 
credits  to  milk  produced  inside  the 
major  production  areas  of  die  market 

Transportation  credits  should  also  be 
provided  to  handlers  who  move  milk 
directly  from  the  fanns  of  producers  to 
nonpool  plants  located  outside  die  State 
of  Texas.  Handlers  may  divert  producer 
milk  bom  pool  plants  wdiera  the  ndlk  is 
normally  received  regardless  of  die 
location  of  the  pool  plant  However, 
only  producer  milk  diat  is  produced  on 
dairy  farms  located  in  Zones  1. 1-A  or  3 
of  the  raaiketing  ana  or  in  any  of  19 
spedfled  soudiem  Oklahoma  counties 
would  be  eligible  for  a  transportation 
credit  As  previously  stated,  such  areas 
represent  the  primary  production  areas 
that  are  relied  upon  to  meet  the  fluid 
milk  needs  of  the  market.  Also,  milk  in 
these  northern  production  areas  would 
be  expected  to  be  the  fint  milk  to  be 
moved  to  nonpool  plants  outside  Texas 
when  production  exceeds  plant 
capadty. 

The  credit  should  be  based  on  die 
distance  dot  milk  is  hauled  minus  100 
miles.  Hie  100-mile  exclusion  is 
besicelly  intended  to  recognize  an 
aiqiroximation  of  die  average  hauling 
(Ustance  to  distributfaig  plants  that  is 
paid  for  by  producers. 

AMFI  pn^wsed  diat  milk  delivered 
from  Zaaem  1  and  3  should  receive  a 
transportation  credit  on  die  distance 
between  DaHas  and  die  noiqKMil  plant 
minus  90  miles.  On  the  odwr  hand, 
handlers  proposed  that  the  credit 
distance  sfaonld  be  based  on  the 
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distance  between  the  nonpool  plant  and 
the  nearer  of  Gainesville,  German. 
Paris  or  Mt.  Pleasant  Texas,  ndnus  100 
miles.  With  respect  to  milk  prodoced  in 
Zone  1-A  or  southern  Oklahoma,  AMFI 
proposed  that  the  credit  be  based  on  the 
distance  between  the  nonpool  plant  and 
the  nearer  of  Burkbumett  Texas  or 
Sulphur,  Oklahoma,  miinis  110  miles. 
The  handler  proposal  for  Zone  1-A 
would  have  used  the  Bnrklnimett  basing 
point  and  die  lOO-nule  exdusion. 

It  is  obvious  from  data  in  die  record 
that  shipping  distances  to  distributing 
plants  vary  significandy.  For  example, 
during  May  1987,  the  weighted  average 
distance  of  milk  movements  to 
distributing  iriants  in  DaUas  was  89 
miles,  whUe  the  weighted  average 
distance  of  shipments  to  Ft  W<Rth  and 
Burkbumett  were  about  SO  miles  and  134 
miles,  respectively.  Consequendy.  e 
predse  distance  diat  milk  bom  die 
major  production  areas  is  shipped  to 
distributmg  plants,  for  which  the  cost  of 
the  haul  is  paid  by  producers,  is  not 
ascertainable.  However,  it  is  necessary 
that  some  initial  distance  be  excluded. 
Otherwise,  handlers  would  receive  a 
transportation  credit  fw  a  haulhig 
distance  that  is  normally  paid  for  by 
producers.  A  distance  of  100  miles  is  an 
approximation  of  such  distance  for  the 
four  production  areas  to  which  a  credit 
would  apply.  Also,  such  distance  is  in 
excess  of  the  shipping  distance 
observed  in  Zone  1  of  the  maiketing 
area,  which  contains  the  greatest 
amount  of  production  and  where  most  of 
the  distributing  plants  are  located.  A 
mileage  fai  excess  of  die  Zone  1  average 
shipping  distance  is  consistent  with  tj^e 
need  to  insure  that  handlers  are  not 
overcomprauated  for  hauling  costs 
incurred  in  dearing  the  market  of     ' 
surplus  milk. 

In  order  to  insure  diat  handlen  are     ■ 
not  overcompensated.  Ae  distance  to 
which  a  credit  applies  should  not  be 
based  exdosive^  on  die  basing  points 
that  were  propoMd  by  either  AMFI  or 
handlers.  Ra^er.  one  basing  point  and 
various  other  locations  should  be  used 
to  determine  the  transportation  distance 
for  whidi  a  credit  would  apply.  The 
credit  should  apply  to  milk  diat  Is 
diverted  to  a  nonpool  plant  that  is  in 
excess  of  100  miles  from  die  nearer  of 
the  dty  hall  hi  Dallas,  Texas,  die  pool 
plant  of  last  receipt  for  the  major  portion 
of  the  milk  on  the  load,  or  die 
courthouse  of  the  county  where  the 
major  portion  of  the  milk  on  the  load 
was  produced.  The  use  of  these  various 
locations  to  determine  die  distance  to 
which  a  credit  would  apply  wUl  assure 
that  handlers  will  not  receive  a  credit 
for  a  greater  distance  than  milk  was 


hauled.  Such  procedure  will  carry  out 
the  objective  of  the  handlers'  proposal, 
but  with  a  greater  degree  of  precision 
than  would  be  accomplished  by  the  use 
of  the  northern  basing  points  as 
handlers  proposed. 

In  addition  to  a  transportation  credit 
for  diverted  milk,  AMPI  also  proposed 
that  such  milk  that  originates  in  the 
primary  production  areas  should  no 
longer  be  priced  at  the  location  of  the 
plant  to  which  it  is  diverted  if  the  milk  is 
diverted  to  a  nonpool  plant  located 
outside  the  State  of  Texas.  Sudi  diange 
to  die  point  of  pricing  on  diverted  milk 
was  proposed  for  aD  months  of  the  year 
by  AMFI  and  for  the  flush  production 
months  by  handlen. 

As  previously  stated,  the  Texas  order 
provides  for  bodi  phis  and  minus 
location  adjustments  that  reflect  die 
value  of  the  economic  service  provided 
by  producera  in  shipping  milk 
alternative  distances  from  production 
anas  to  handlen'  plants  at  various 
locations  for  fluid  uses.  Handlen  pay  for 
the  value  of  die  economic  service 
provided  by  producen  by  the 
application  of  location  adjustments  to 
the  Class  I  price.  There  are  no  location 
adjustments  to  handlen  for  milk  in 
Class  n  or  Class  III  uses  since  the  basic 
prindple  is  to  cover  die  costs  associated 
with  hauling  milk  to  distributing  plants 
.  for  fluid  use.  Also,  diere  is  no  pricing 
incentive  provided  fw  hauling  milk  for 
manufacturing  uses,  which  compete  in  a 
market  that  is  more  regional  or  national 
in  scope  than  that  for  fluid  milk,  since  it 
is  more  economical  for  milk  to  be 
processed  into  manufactured  products 
at  plants  in  production  areas.  Such 
concentrated  products  can  be 
transported  at  a  lesser  cost  ttan  bulk 
flidd  milk  products. 

Predncen  are  compensated  for  the 
transportation  service  provided  to  fluid 
milk  handlen  by  the  application  of  the 
handler  Class  I  location  acj^ustments  to 
the  blend  price.  Consequendy,  the 
producer  location  adjustments  apply  to 
all  milk  delivered  to  a  plant  regardless 
of  its  use,  while  handlen  pay  the 
location  adjustment  for  milk  in  Class  I 
use.  The  same  location  adjustment  is 
applicable  to  the  Mend  price  since  the 
hauling  cost  is  the  same  for  all  milk 
delivered  to  a  handler  by  a  producer 
regardless  of  the  ultimate  use  of  the  mdk 
by  the  handler. 

The  concept  of  pricing  diverted  milk 
at  the  plant  where  it  is  received  is  based 
on  the  fact  that  milk  that  is  in  excess  of 
fluid  milk  needs  is  normally  processed 
at  manufacturing  plants  that  are  located 
near  or  in  the  major  production  areas. 
Thus,  producen  whose  milk  is  delivered 
to  such  plants  normally  incur  a  lesser 


hauling  cost  than  if  their  milk  is  shipped 
further  distances  to  supply  fluid  milk 
plants  that  are  located  near  or  in  the 
major  consumption  areas  of  the  maricet 
Within  the  Texas  market  the  major 
balancing  manufacturing  plants,  as  well 
as  distributing  plants,  are  located  in 
Zone  1  of  the  marketing  area  where  no 
location  adjustments  apply.  The 
distributingplants  are  located  around 
the  DaOas/Ft  Worth  consumption 
centere  whde  die  manufacturing  plants 
are  located  in  the  major  production 
areas.  When  the  milk  supply  exceeds 
fluid  milk  needs,  it  is  processed  at  such 
manufacturing  plants  and  the  producen 
receive  the  Zone  1  blend  price.  Also,  to 
the  extent  that  milk  in  more  northern 
areas  (Zone  1-A  and  southern 
Oklahoma)  vidiere  minus  location 
adjustments  apply  is  shipped  to  such 
plants  in  2kme  1.  producen  are 
compensated  for  the  hauling  costs 
incurred  in  shipping  milk  from  die  north 
to  the  south. 

When  diere  is  an  excessive  supply  of 
milk  that  cannot  be  processed  at  plants 
located  within  the  marketing  area, 
particularly  in  Zone  1  of  the  marketing 
area  where  die  balancing  plants  are 
located,  it  must  be  processed  at 
alternative  outiets,  prindpally  nonpool 
plants  that  are  located  outside  Texas. 
When  milk  is  diverted  to  such  distant 
plants,  it  is  obvious  that  greater,  rather 
than  lesser,  hauling  costs  are  incurred. 
Thus,  the  underlying  assumption  that 
provides  a  basis  for  pricing  milk  at  the 
location  of  the  plant  to  which  it  is 
diverted  is  not  applicable  when  supplies 
of  milk  exceed  the  capacity  of  those 
plants  that  are  located  in  the  primary 
production  areas  of  the  Texas  market 

Regardless  of  the  above,  no  change 
should  be  made  to  the  point  of  pricing 
on  diverted  milk,  as  was  proposed,  to 
deal  with  this  transportation  problem 
Such  problem  is  primarily  assodated 
with  additional  costs  incurred  by 
handlers  in  diverting  milk  to  distant 
alternative  outlets.  Handlers  who  divert 
milk  to  a  distant  plant  account  to  the 
pool  at  a  Class  II  or  Class  HI  price, 
depending  on  the  use  of  the  milk,  that  is 
not  adjusted  for  location.  Under  current 
provisions,  handlen  then  receive  a 
credit  at  the  blend  price  payable  to 
producen  that  is  adjusted  for  the 
location  of  the  plant  to  which  the  milk  is 
diverted.  Thus,  when  milk  is  diverted  to 
a  nonpool  plant  where  a  minus  location 
adjustment  appUes,  the  handler  credit  is 
reduced  by  such  location  adjustment. 

A  reduction  in  the  blend  price  credit 
to  a  handler  results  in  establishing  a 
penalty  to  a  handler  for  diveHing  milk  to 
a  distant  plant  for  surplus  disposal.  As  a 
result  a  transportation  credit  for  a 
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handler  should  include  an  additional 
credit  that  is  equal  to  the  difference 
between  the  location  adjustment  that  is 
applicable  in  the  area  where  the  milk  is 
produced  and  any  greater  minus 
location  adjustment  that  is  applicable  at 
the  nonpool  plant  outside  Texas  vthen 
the  milk  is  received. 

The  application  of  this  additional 
credit  on  diverted  milk  basically  carries 
out  the  intent  of  the  AMPI  proposal  to 
change  the  point  of  pricing  on  diverted 
milk.  As  previously  indicated,  a  number 
of  parties  opposed  any  such  changes  as 
being  inconsistent  with  the  location 
pricing  criteria  under  the  Act  They  also 
contend  that  the  point  of  pricing  is  not 
directly  related  to  the  authority  to 
provide  for  credits  to  handlers  for 
performing  a  service  of  marketwide 
benefit  to  producers. 

Contrary  to  opponents'  views,  the 
problem  associated  with  the  cost  of 
diverting  surplus  milk  to  distant  outlets 
is  a  direct  result  of  the  excess  milk 
production  that  is  being  produced  by 
dairy  farmers  who  supply  the  Texas 
market  Handlers  who  market  and 
provide  an  outlet  for  such  excess  milk 
provide  a  service  that  benefits 
producers.  Consequently,  it  is  precisely 
the  type  of  service  for  which  the  Act 
specifies  that  handlers  may  be 
compensated  by  producers.  A  failure  to 
provide  the  additional  credit  on  diverted 
milk  would  result  in  penalizing  a 
handler  for  a  cost  that  is  incurred  in 
clearing  the  market  of  excess  supplies  of 
milk. 

Furthermore,  the  additional 
transportation  credit  would  not  distort 
the  location  .value  of  milk  or  result  in 
non-uniform  costs  to  handlers.  As 
previously  stated,  there  are  no  location 
adjustments  to  handlers  for  milk  in 
Class  n  or  Class  IH  uses.  Consequendy, 
there  would  be  no  change  in  the  class 
price  value  of  milk  to  handlers  as  a 
result  of  the  credit  to  remove  the  penalty 
on  handlers  that  results  fiom  blend  price 
location  adjustments  under  marketing 
conditions  that  exist  when  supplies  of 
milk  exceed  plant  capacity.  In  addition, 
the  application  of  the  additional  credit 
will  promote  the  use  of  the  most 
efficient  and  economical  marketing 
practices  available  to  dispose  of  surplus 
milk.  Most  of  the  milk  that  is  surplus  to 
the  needs  of  the  Texas  market  is 
diverted  to  nonpool  plants  while  limited 
quantities  are  transferred  from  pool 
plants  to  nonpool  plants.  It  is  often  more 
efficient  to  move  milk  from  farms  in 
certain  areas  directly  to  nonpool  plants 
rather  than  for  such  milk  to  be  hauled  to 
pool  plants,  be  unloaded  and  then 
reloaded  for  transfer  to  a  nonpool  plant 
In  the  absence  of  the  additional 


diversion  credit  a  pricing  incentive 
would  be  provided  to  handlers  to  engage 
in  such  uneconomic  transferring 
practices  to  qualify  for  a  toansportation 
credit.  Consequently,  the  application  of 
the  additional  credit  on  diverted  milk 
will  allow  handlers  the  flexibility  to  use 
the  most  efficient  method  of  disposing  of 
surplus  milk. 

A  brief  in  opposition  to  the  proposed 
pricing  point  change  argued  that  such  a 
change  would  amount  to  the 
compensation  of  producers  based  upon 
their  location.  Consequendy,  the  brief 
argues  that  the  proposal  would  amount 
to  a  "nearby"  differential  that  was 
invalidated  in  the  case  of  Zuber  vs. 
Allen  (396  U.S.  168. 1969). 

Contrary  to  the  arguments  presented 
in  the  brief,  the  issue  of  a  transportation 
credit  for  siuplus  milk  (which  is  now 
specifically  authorized  by  the  Act)  is 
totally  different  from  the  differential 
invalidated  by  Zuber.  In  Zuber,  the 
nearby  differential  was  a  payment  to 
dairy  farmers  who  were  located  in 
certain  areas.  The  court  concluded  that 
the  location  of  farms  was  not  a  basis  for 
higher  returns  since  location  alone  does 
not  establish  that  producers  provided  a 
service  of  economic  value  to  handlers. 
The  present  circumstance  concerns  a 
credit  from  the  pool  to  handlers  for 
providing  a  service  of  economic  value  to 
producers.  Furthermore,  the  credit  from 
the  pool  (which  lowers  returns  to 
producers)  does  not  change  the  value  of 
milk  to  handlers  at  class  prices  at  any 
location.  The  credit  is  necessary  so  that 
the  handler  who  diverts  the  milk  is  not 
penalized  by  blend  price  location 
adjustments  for  providing  a  service  of 
value  for  producers,  namely,  clearing  the 
market  of  excess  milk  supplies. 

The  additional  credit  on  diverted  milk 
should  be  applicable  only  during  the 
months  of  March-June  and  December.  It 
is  during  these  months,  when  supplies  of 
milk  exceed  plant  capacity,  that 
handlers  provide  an  economic  service  of 
value  to  producers,  for  which  handlers 
should  be  compensated. 

Milk  is  diverted  to  nonpool  plants 
outside  Texas  diuing  most  months  of  the 
year  by  AMPI,  even  during  those 
periods  when  there  is  obviously 
capacity  available  to  process  additional 
supplies  of  milk  at  the  Muenster  and  ' 
Sulphur  Springs  balancing  plants. 
Consequently,  the  decision  to  divert 
milk  to  distant  plants  when  there  is 
capacity  at  plants  in  the  marketing  area 
is  a  business  decision  by  AMPI.  Such 
movements  of  milk  are  not  related  to  the 
movements  of  milk  to  nonpool  plants 
outside  Texas  that  are  necessitated  by  a 
lack  of  plant  capacity  in  the  marketing 
area  to  handle  the  amount  of  production 


available  during  the  flush  production 
months  of  the  year.  Consequendy,  it 
would  be  inappropriate  to  reduce 
retimis  to  Texas  producers  to 
compensate  handlers  for  such 
movements  of  milk. 

The  implementation  of  the 
transportation  credits  to  handlers  could 
provide  a  pricing  incentive  for  inefficient 
and  unnecessary  movements  of  milk.  As 
previously  stated,  milk  that  is  produced  ~ 
in  New  Mexico  is  ourenUy  associated 
with  the  Texas  market  aRhough  such 
milk  does  not  currendy  displace 
significant  quantities  of  milk  that  is 
produced  in  the  major  production  area 
of  the  Texas  market  fit>m  the  plant 
capacity  that  is  available  in  the  Texas 
marketing  area.  However,  the  existence 
of  a  transportation  credit  under  the 
Texas  order  would  create  an  economic 
incentive  for  such  milk  to  be  received  at 
plants  in  the  marketing  area,  thereby 
displacing  Texas  milk  that  could  be 
hauled  to  alternative  ouUets  with  a 
transportation  credit  Although  hauling 
distances  would  tend  to  discourage  such 
movements,  the  transportation  credit 
would  provide  some  additional 
incentive  for  such  movements. 

With  respect  to  milk  produced  in 
other  areas  transportation  credits  would 
provide  a  significant  incentive  for 
uneconomic  movements  of  milk.  For 
example,  there  is  currenUy  an  incentive 
for  milk  produced  in  southern  Oklahoma 
to  be  received  at  plants  in  this  Texas 
marketing  area  because  current  location 
adjustments  increase  the  value  of  milk 
from  north  to  south  to  encourage 
movements  of  milk  to  the  south.  Thus,  a 
portion  of  the  cost  of  hauling  milk 
southward  is  currendy  covered  under 
the  order  pricing  structure.  Such  pricing, 
coupled  with  a  transportation  credit  to 
move  milk  to  plants  outside  Texas, 
would  encourage  southern  Oklahoma 
milk  to  be  received  at  plants  in  the 
marketing  area  and  encourage  Texas 
milk  to  be  shipped  to  plants  outside  the 
State.  Such  movements  of  milk  would 
not  be  representative  of  an  efficient  and 
economical  marketing  system  since  the 
most  northern  located  milk  would  be  the 
first  railk  that  would  be  expected  to  be 
moved  to  nonpool  plants  outside  Texas 
when  plant  capaci^  in  the  Texas 
marketing  area  is  inadequate.  Texas 
order  producers  should  not  be  required 
to  reimburse  handlers  for  such 
uneconomic  movements  of  milk. 

In  order  to  prevent  Texas  order 
producers  from  bearing  unnecessary 
hauling  costs,  the  amount  of  milk  to 
which  a  transportation  credit  would 
apply  should  be  reduced  by  the  amount 
of  milk  from  outside  the  State  of  Texas 
that  a  handler,  or  any  affiliate  of  the 


handler,  causes  to  be  received  at  plants 
in  the  Texas  marketing  area.  An  affiliate 
of  a  handler  would  include  a  multi-^ilant 
handler  or  cooperative  associations 
operating  tmder  a  joint  marketing 
agreement  To  die  extent  that  milk  is 
received  at  plants  from  outside  Texas, 
the  lowest  possible  transportation  credit 
shall  be  assigned  to  a  handler  for  any 
remaining  volume  of  milk  shipped  to 
nonpool  plants  outside  Texas.  This  is 
accompUshed  by  assigning  the  offset 
pounds  of  milk  (the  volume  of  milk 
received  bom  outside  Texas)  in 
sequence  beginning  with  die  nonpool 
plant  at  whidi  the  greatest  credit  would 
apply.  In  addition,  no  transportation 
credit  should  apply  to  milk  shipped  to 
any  given  nonpool  plant  during  the 
month  if  any  of  such  milk  is  assigned  to 
Glass  I  use.  Texas  producers  should  not 
be  required  to  reindiurse  handlers  for 
costs  incurred  in  shipping  milk  to  other 
plants  outside  Texas  for  Class  I  use. 

With  the  implementation  of  the  ofiiset 
provisions  to  assure  that  producers  do 
not  reimburse  handlers  for  inefficient 
movements  of  milk,  it  is  also  necessary 
to  limit  transportation  credits  to 
handlers  for  only  the  last  half  of 
December  as  proposed  by  handlers.  As 
indicated,  the  historical  supply/demand 
situation  during  December  is  somewhat 
different  than  the  situation  that  exists 
during  March-June.  To  die  extent  that 
supplies  are  in  excess  of  plant  capacity 
during  the  latter  part  of  die  mont^ 
shipments  of  milk  to  nonpool  plants 
outside  Texas  during  the  latter  part  of 
the  month  should  not  be  offset  to  the 
extent  Uiat  milk  may  be  imported  from 
outside  Texas  during  the  beginning  of 
the  month  to  meet  additional  fluid  milk 
needs.  By  limiting  the  application  of 
transportation  credits  to  only  the 
December  16-31  period,  handlers  would 
not  be  penalized  for  market-clearing 
activities  during  such  period  because  of 
the  need  to  obtain  additional  milk 
supplies  during  the  first  part  of  the 
month. 

A  number  of  parties  raised  concerns 
over  the  extent  to  which  transportation 
credits  for  the  Texas  n^arket  could  lead 
to  abuses.  In  particular,  they  contended 
that  if  transportation  credits  are 
implemented,  safeguiuds  should  be 
provided  to  assure  that  Texas  order 
producers  do  not  bear  the  cost  of 
transporting  surplus  milk  associated 
with  other  markets,  that  credits  do  not 
overcompensate  handlers,  thus 
encouraging  excessive  hauling  of  milk, 
and  that  assurances  be  provided  diat 
milk  is  firet  made  available  to  fluid  milk 
plants.  The  provisions  contained  herein 
are  designed  to  specifically  minimize 
any  adverse  inqnct  of  transportation 


credits  on  Texas  producers,  as  weU  as 
other  order  producers  and  fluid  milk 
handlers.  The  safeguards  include  a 
credit  rate  below  transportation  costs,  a 
substantial  distance  that  milk  must  be 
diverted  before  a  credit  applies,  and  the 
offset  to  the  amount  of  milk  to  which  a 
CTedit  would  apply.  In  addition,  the 
nonpool  plants  outside  Texas  that 
receive  milk  subject  to  a  credit  and  die 
total  value  of  credits  will  be  made 
available  on  a  monthly  basis  by  the 
market  administrator.  Such  maiket 
information  will  provide  a  basis  for  the 
continued  monitoring  of  the 
effectiveness  and  impact  of  these 
provisions  by  the  industry.  Other 
potential  safeguards,  such  as  a 
maximum  shipping  distance  or  a 
notification  process  to  identify  the 
nearest  available  nonpool  plants  or  the 
fluid  milk  needs  of  distributing  plants, 
do  not  appear  to  be  necessary.  To  the 
extent  that  additional  modifications  may 
be  necessary,  the  amendatory  process  is 
available  to  refine,  or  eliminate,  order 
provisions  as  the  need  may  arise 
through  experience  with  die  issue  of 
fransportation  credits. 

2.  The  needfor  emergency  action  with 
respect  to  issue  no.  1.  "ITie  hearing  notice 
indicated  that  evidence  would  be  taken 
at  the  hearing  to  determine  whether 
emergency  marketing  conditions  exist  to 
such  an  extent  that  omission  of  a 
recommended  decision  and  the 
opportunity  to  file  exceptions  thereto 
under  the  rules  of  practice  and 
procedure  is  warranted.  There  was  a 
consensus  among  the  hearing 
participants  that  the  disposal  of  surplus 
milk  would  be  a  problem  for  Texas 
regulated  handlers  this  spring.  In 
anticipation  of  these  marketing 
conditions,  AMPI  testified  diat  die 
amandments  emanating  from  the 
February  hearing  should  be  adopted  as 
expeditiously  as  possible. 

The  implementation  of  the  proposed 
amendments  on  an  emergency  basis 
was  opposed  by  handlers.  They  testified 
that  it  would  be  inappropriate  to  issue 
any  transportation  credits  without 
providing  the  industry  with  the 
opportunity  to  fully  review  and  analyze 
the  decision  and  any  amendments 
resulting  from  the  hearing.  They 
indicated  that  there  is  litde  e^qjerience 
with  transportation  credits  and  that  it  is 
a  highly  complex  and  important  issue 
that  is  of  interest  throu^out  the  Federal 
order  system. 

The  evidence  in  the  record  of  this 
proceeding  strongly  indicates  that 
surplus  milk  supplies  in  the  Texas 
market  will  be  substantially  larger  than 
normal  during  the  months  of  March-June 
this  year.  It  also  shows  that  the  capacity 


of  Texas  manufacturing  plants  will  not 
be  adequate  to  process  all  of  die 
market's  excess  milk.  In  addition  to  the 
emeijency  marketing  conditions,  the 
Act  authorizing  transportation  credits 
requires  that  any  amendments  resulting 
from  the  hearing  be  implemented  not 
later  than  120  days  after  a  hearing  is 
conducted  on  such  issue.  The  transcript 
of  the  proceeding  was  certified  on 
March  15, 1988,  which  requires  the 
implementation  of  amendments  by  July 
13. 1988. 

The  complexity  of  the  issue  and  the 
considerations  involved  require  the 
issuance  of  a  tentative  decision  to  make 
it  possible  to  issue  an  interim  rule  to 
implement  the  proposed  provisions 
within  the  statutory  deadline.  This 
procedure  will  also  give  interested 
parties  the  opportunity  to  comment  fully, 
through  exceptions,  on  the  decision  and 
proposed  amendments. 

Rulings  on  Proposed  Findings  and 
Ccmclusions 

Briefs  and  proposed  findings  and 
conclusions  were  filed  on  behalf  of 
certain  interested  parties.  These  briefs, 
proposed  findings  and  conclusions  and 
the  evidence  in  the  record  were 
considered  in  making  the  findings  and 
conclusions  set  forth  above.  To  the 
extent  that  the  suggested  findings  and 
conclusions  filed  by  interested  parties 
are  inconsistent  with  the  findings  and 
conclusions  set  forth  herein,  the 
requests  to  make  such  findings  or  reach 
such  conclusions  are  denied  for  the 
reasons  previously  stated  in  this 
decision. 

General  Findings 

The  findings  and  determinations 
hereinafter  set  forth  supplement  those 
that  were  made  when  die  Texas  order 
was  first  issued  and  when  it  was 
amended.  The  previous  findings  and 
determinations  are  hereby  ratified  and 
confirmed,  except  where  they  may 
conflict  with  those  set  forth  herein. 

(a)  The  tentative  marketing  agreement 
and  the  order,  as  hereby  proposed  to  be 
amended,  and  all  of  the  terms  and 
conditions  thereof,  will  tend  to 
effectuate  the  declared  policy  of  the  Act; 

(b)  Hie  parity  prices  of  milk  as 
determined  pursuant  to  section  2  of  the 
Act  are  not  reasonable  in  view  of  the 
price  of  feeds,  available  supplies  of 
feeds,  and  other  economic  conditions 
which  affect  market  supply  and  demand 
for  milk  in  the  marketing  area,  and  the 
minimum  prices  specified  in  the 
tentative  marketing  agreement  and  the 
order,  as  hereby  proposed  to  be 
amended,  are  such  prices  as  will  reflect 
the  aforesaid  factors,  insure  a  sufficient 
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quantity  of  pure  and  wholesome  milk, 
and  be  in  the  public  interest;  and 

(c)  The  tentative  marketing  agreement 
and  the  order,  as  hereby  proposed  to  be 
amended,  will  regulate  the  handling  of 
milk  in  the  same  manner  as,  and  wfll  be 
applicable  only  to  persons  in  the 
respective  classes  of  industrial  and 
commercial  activity  specified  in,  a 
marketing  agreement  upon  which  a 
hearing  has  been  held. 

Tentative  Maiketing  Agreement  and 
Interim  Order  Amending  the  Order  ■ 

Annexed  hereto  and  made  a  part 
hereof  are  two  documents,  a  Tentative 
Marketing  Agreement  regulating  the 
handling  of  milk,  and  an  Interim  Order 
Amend^  the  Order  regulating  the 
handling  of  milk  in  the  Texas  marketing 
area,  which  have  been  decided  upon  as 
the  detailed  and  appropriate  means  of 
effectuating  the  foregoing  conclusions. 

It  is  hereby  ordered,  Tnat  this  entire 
decision  and  the  two  documents 
annexed  hereto  be  published  in  the 
Federal  Register. 

Determination  of  Producer  Approval  and 
Representative  Period 

April  1988  is  hereby  determined  to  be 
the  representative  period  for  the  purpose 
of  ascertaining  whether  the  issuance  of 
the  order,  as  amended  and  as  hereby 
proposed  to  be  amended,  regulating  the 
handling  of  milk  in  the  Texas  marketing 
area  is  approved  or  favored  by 
producers,  as  defined  und^r  the  terms  of 
the  order  (as  amended  and  as  hereby 
proposed  to  be  amended),  who  during 
sudi  representative  period  were 
engaged  in  the  production  of  milk  for 
sale  within  the  aforesaid  marketing 
area. 

list  of  Subjects  in  7  CFR  Part  1126 

MiDc  marketing  orders.  Milk.  Daiiy 
products. 

Signed  at  Washington.  DC  on:  June  8,  ig8& 
KMUMlk  A.  GiUea, 

Assistant  Secretary  for  Marketing  and 
Inspection  Services. 

Interim  Order  Amending  the  Order 
Regulating  the  Handling  of  MUk  in  the 
Texas  Maiketins  Area 

(This  order  shall  not  become  effective 
unless  and  until  the  requirements  of 
9  900.14  of  the  rules  of  practice  and 
procedure  governing  proceedings  to 
formulate  marketing  agreements  and 
marketing  orders  have  been  met) 

Findings  and  Determinations  ] 

The  findings  and  determinations 
hereinafter  set  forth  supplement  those 
that  were  made  when  the  order  was  first 
issued  and  when  it  was  amended.  The 
previous  findings  and  determinations 


are  hereby  ratified  and  omfinned. 
except  where  they  may  conflict  with 
those  set  forth  herein. 

(a)  Findings.  A  public  hearing  was 
held  upon  certain  proposed  amendments 
to  the  tentative  mariceting  agreement 
and  to  the  order  regulating  Uie  handling 
of  milk  in  the  Texas  marketing  area.  The 
hearing  was  held  pursuant  to  the 
provisions  of  the  A^cultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  and  the  applicable  rules 
of  practice  and  procedure  (7  CFR  Part 
900). 

Upon  the  basis  of  the  evidence 
introduced  at  such  hearing  and  the 
record  thereof,  it  is  foimd  that: 

(1)  The  said  order  as  hereby  amended, 
and  all  of  the  terms  and  conditions 
thereof,  will  tend  to  effectuate  the 
declared  policy  of  the  Act; 

(2)  The  parity  prices  of  milk,  as 
determined  pursuant  to  section  2  of  the 
Act.  are  not  reasonable  in  view  of  die 
price  of  feeds,  available  supplies  of 
feeds,  and  other  economic  conditions 
which  affect  market  supply  and  demand 
for  milk  in  the  said  marketing  cuea;  and 
the  minimum  prices  specified  in  the 
order  as  hereby  amended  are  such 
prices  as  will  reflect  the  afot«said 
factors,  insure  a  sufficient  quantity  of 
pure  and  wholesome  milk,  and  be  in  the 
public  interest;  and 

(3)  The  said  order  as  hereby  amended 
regulates  the  handling  of  milk  in  the 
same  manner  as.  and  is  applicable  only 
to  persons  in  the  respective  classes  of 
industrial  or  commercial  activity 
specified  in.  a  marketing  agreement 
upon  whih  a  hearing  has  been  held. 

Order  Relative  to  Handling 

It  is  therefore  ordered,  That  on  and 
after  the  effective  date  hereof,  the 
handling  of  milk  in  the  Texas  marketing 
area  shall  be  in  conformity  to  and  in 
compliance  with  the  terms  and 
conditions  of  the  order,  as  amended,  and 
as  hereby  amended,  as  follows: 

PART  112e-MILK  IN  THE  TEXAS 
MARKETINQAREA 

1.  The  authority  citation  for  7  CFR 
Part  1128  continues  to  read  as  follows: 

AudMrity:  Sees.  1-19, 46  Stat.  31,  as 
amended:  7  U.S.C  601-674. 

2.  A  new  ( 1126.55  is  added  to  read  as 
follows: 

f  112&SS   CradHs  Id  liandtors  tar 
traneporttiQ  surplus  mRk.  • 

For  each  of  the  months  of  March 
through  June  and  Dec«nber  16-31,  a 
transportation  credit  shall  be  computed 
for  each  handler  on  the  amount  of 
producer  milk  that  is  classified  as  Class 
Q  or  Class  01  pursuant  to  i  ^128.42  (bM3) 


or  (dH2)  that  such  handler  transfers  or 
diverts  to  nonpool  plants  located 
outside  the  State  of  Texas.  Credits 
established  piuwuant  to  paragraphs  (a) 
and  (b)  of  this  section  shall  be  computed 
at  the  rate  of  2.4  cents  per 
hundredweight  for  each  10  miles,  or 
fraction  thereof,  for  the  shortest  hard- 
surfaced  highway  distance,  as 
determined  by  the  market  administrator. 
The  amount  of  milk  eli^ble  for  a 
transportation  credit  and  the  amount  of 
such  credit  shall  be  established  in 
accordance  with  paragraphs  (a),  (b),  and 
(c)  of  this  section  subject  to  the 
limitations  specified  in  paragraph  (d)  of 
this  section. 

(a)  A  transfer  credit  shall  apply  to 
bulk  fhiid  milk  products  transferred  by  a 
handler  fivm  a  pool  plant  located  in 
Zone  1  of  the  marketing  area  for  the 
distance  between  the  transferor  pool 
plant  and  the  transferee  nonpool  plant. 

(b)  A  credit  for  diverted  milk  shall 
apply  to  milk  produced  in  Zone  1. 1-A. 
or  3  of  the  mariceting  area  or  the 
Oklahoma  counties  of  Atoka.  Bryan. 
Carter.  Choctaw,  Comanche.  Cottoa 
Greer,  Harmon.  Jackson,  Jefferson. 
Johnston.  Kiowa.  Love,  Marshall. 
McCurtain,  Murray.  Pushmataha. 
Stephens,  or  Tillman  that  is  diverted  to 
a  nonpool  plant  for  the  distance  in 
excess  of  100  miles  betwean  the  nonpool 
plant  and  the  nearer  of  the  city  hall  iia 
Dallas.  Texas,  die  pool  plant  of  last 
receipt  for  the  major  portion  of  the  milk 
on  the  route,  or  the  courthouse  of  the 
county  where  the  major  portion  of  the 
milk  on  the  load  was  produced 

(c)  A  credit  for  diverted  milk  produced 
in  the  area  specified  in  paragraph  (b)  of 
this  section  shall  also  include  an  amount 
per  himdredweight  equal  to  the 
difference  between  the  location 
adjustment  (excluding  any  plus 
adjustment)  ai^licable  in  the  area 
where  the  milk  was  produced  and  any 
greater  minus  location  adjustment 
applicable  at  the  location  of  the  nonpool 
plant  where  the  milk  was  received 

(d)  No  credit  shall  apply  to  the  total 
quantity  of  milk  moved  to  a  given 
nonpool  plant  by  a  handler  during  each 
of  the  credit  periods  if  any  pmtion  of  the 
milk  is  assigned  to  Class  L  Also,  the 
amoimt  of  milk  to  which  a  credit  would 
be  applicable  during  each  of  the  credit 
periods  pursuant  to  paragraphs  (a),  (b), 
and  (c)  of  this  section  shall  be  offset  by 
die  amount  of  milk  diat  a  hfindler  or  any 
affiliate  of  the  handler  causes  to  be 
received  at  plants  located  in  the 
marketing  area  from  outside  the  State  of 
Texas  during  each  of  the  credit  periods, 
with  such  o£bet  to  be  applied  in 
sequence  be^nnlng  with  the  ncM^ool 


plant  at  which  the  greatest  credit  would 
apply 

3.  In  S  1128.80,  paragraph  (h)  is 
revised  to  read  as  follows: 

81126-60    Handtor'svaluetoreomputing 
unNwiii  prtca. 

(h)  Deduct  any  credit  applicable 
pursuant  to  §  1126.55. 

Tentative  Marketing  Agreonent 
Regulating  dw  Handling  of  MUk  in  die 
Texas  Marketing  Area 

The  parties  hereto,  in  order  to 
effectuate  the  declared  policy  of  the  Act. 
and  in  accordance  with  the  rules  of 
practice  and  procedure  effective 
diereunder  (7  CFR  Part  900).  desire  to 
enter  into  this  tentative  marketing 
agreement  and  do  hereby  agree  that  the 
provisions  referred  to  in  paragraph  I 
hereof  as  augmented  by  die  provisions 
specified  in  paragraph  II  hereof,  shall  be 
and  are  the  provisions  of  this  tentative 
marketing  agreement  as  if  set  out  in  full 
herfeiiL 

I.  The  findings  and  determinations, 
order  relative  to  handling,  and  the 
provisions  of  §S  1126.1  to  1126.86.  all 
inclusive,  of  the  order  regulating  the 
handling  of  milk  in  the  Texas  marketing 
area  7  CFR  Part  1126  which  is  annexed 
hereto:  and 

n.  The  following  provisions: 

Section  1126.87   Record  of  milk 
handled  and  authorization  to  correct 
typographical  errors. 

(a)  Record  of  milk  handled.  The 
undersigned  certifies  that  he  handled 
during  the  month  of  April  1988 
hundredweight  of  milk  covered  by  this 
marketing  agreement. 

(b)  Authorization  to  correct 
typographical  errors.  TTie  undersigned 
hereby  authorizes  the  Director,  or  Acting 
Director,  Dairy  Division.  Agricultiual 
Marketing  Service,  to  correct  any 
typographical  errors  which  may  have 
been  made  in  this  marketing  agreement 

Section  1126.88   Effective  date. 

This  marketing  agreement  shall 
become  effective  upon  the  execution  of 
a  counterpart  hereof  by  the  Secretary  in 
accordance  with  S  900.14(a)  of  the 
aforesaid  rules  of  practice  and 
procedure. 

In  Witness  Whereof,  The  contracting 
handlers,  acting  under  the  provisions  of 
the  Act  for  the  purposes  and  subject  to 
the  limitations  herein  contained  and  not 
otherwise,  have  hereunto  set  their 
respective  hands  and  seals. 


(Signature) 


BY 


(Name) 


(Address) 
(Seal) 

Attest _ 

Date  — 

[PR  Do&  88-13162  Filed  6-10-86;  8:45  am] 
BUJNa  COK  S41»4MI 


SMALL  BUSINESS  ADMINISTRATION 
13  CFR  Part  125 

Cartfficate  of  Competency  (COC) 
Program 

agency:  Small  Business  Administration. 
action:  Proposed  rule. 

summary:  The  proposed  regulation  is  a 
complete  revision  of  the  Small  Business 
Administration  (SBA)  COC  Regulations, 
adding  eligibility  and  appeals  criteria  as 
well  as  clarifying  other  administrative 
provisions,  lliis  action  is  necessary  to 
reflect  a  number  of  changes  in 
procurement  laws  that  have  occurred 
since  the  last  revisions  to  the  current 
COC  regulations.  This  proposed 
regulation  will  provide  small  business 
concerns  and  contracting  agencies  with 
definitive  guidelines  fdr  CCKI  program 
eligibility  and  appeals  of  affirmative 
recommendations  to  issue  a  COC  made 
by  our  Regional  Offices. 
DATBS:  Written  comments  must  be 
submitted  on  or  before  August  12, 1088. 

RM  RmTHCR  INRMMATION  CONTACT: 

John  Whitinore,  Director,  Office  of 
Industrial  Assistance,  Office  of 
Procurement  Assistance,  Small  Business 
Administration,  1441 L  Street  NW^ 
Washington,  DC  20416.  Telephone  No. 
(202)  653-7035. 

suppumENTARY  mFomiATiON:  Proposed 
S  125.5(a),  die  "eligibility"  section  has 
been  revised  for  greater  clarity. 
Proposed  §  125.5(a)  incorporates  the 
provisions  currenUy  found  at  S  125.5  (a) 
and  (c),  without  making  any  substantive 
changes,  and  adds  new  provisions  to 
reflect  the  effect  of  recent  amendments 
to  Section  15  of  the  SmaU  Business  Act 
15  U.S.C.  644. 

Under  the  first  new  provision, 
S  125.5(a)(5),  a  small  business  concern, 
to  be  eligible  for  a  COC.  would  be 
required  to  perform  with  its  own 
facilities  and  personnel  the  portion  of 
the  contract  now  required  by  section  15 
of  the  Small  Business  Act  as  amended 
by  section  921(c)(2)  of  the  Defense 
Reauthorization  Act  of  1987,  Pub.  L  99- 
661  (100  Stat  3816).  15  U.S.C  644(o). 

Under  the  second  new  provision. 
S  125.5(a)(e).  to  be  eligible  for  a  COC  a 
small  business  concern  would  be 
precluded  from  performing  or 


subcontracting  a  significant  portion  of 
the  contract  outside  the  United  States, 
ito  trust  territories,  possessions  or  the 
Commonwealth  of  Puerto  Rico.  This 
condition  is  imposed  due  to  the 
Agency's  determination  that  (1)  award 
of  the  contract  to  a  small  business 
concern  w^ch  would  not  perform  or 
subcontract  the  majority  of  its  contract 
in  the  United  States  would  not  further 
the  purposes  of  the  Small  Business  Act 
and  (2)  under  such  circumstances,  it 
would  be  impossible  for  the  Agency  to 
effectively  and  accurately  evaluate  the 
responsibility  of  the  business  to  perform 
or  assure  performance  of  its 
subcontractor  in  such  foreign  locations. 

Procedural  provisions  currenUy  found 
at  §  125.5(d)-(g)  would  be  revised  and 
consolidated  at  §  125.5(b).  While  die 
substance  of  all  current  provisions 
would  be  retained  other  changes  to  the 
regulations  would  be  made  to 
incorporate  new  provisions  that 
incorporate  language  currenUy  found  at 
Subpart  9.4  of  the  Federal  Acquisition 
Regidation  (FAR)  (Debarment 
Suspension  and  Ineligibility),  and  diat 
give  effect  to  the  "Guidelines  for 
Nonprocurement  Debarment  and 
Suspension"  issued  by  the  Office  of 
Management  and  Budget  52  FR  20360 
(May  29, 1987),  and  to  delineate  what 
has  been  and  is  current  practice  in 
administering  the  COC  pro-am. 

Paragraph  S  125.5(b)(4Ki)  would  give 
effect  to  debarmenU  and  suspensions 
under  Subpart  9.4  of  the  FAR.  48  CFR 
Subpart  9.4.  Under  that  paragraph,  if  a 
small  business  concern,  or  any  of  ita 
principals,  is  on  the  debarred  or 
suspended  bidders  list  (published 
monthly  pursuant  to  Office  of  Federal 
Procurement  Policy  Letter  82-1,  dated 
June  24, 1982],  it  would  be  presumptively 
deemed  non-responsible  by  SBA  for 
purposes  of  issuance  of  a  Certificate  of 
Competency. 

Under  paragraph  8 125.5(b)(4](U),  tiie 
Agency  would  presume  a  firm  to  be  non- 
responsible  in  two  cases.  First,  if  the 
small  business  concern  or  any  of  its 
principals  has  either  been  convicted  of 
offenses  and  their  case  is  still  under  the 
jurisdiction  of  a  court  or  suffered  a  dvil 
judgment  within  the  past  three  years 
which  would  be  grounds  for  debarment 
or  suspension,  the  Agency  woflld 
presume  that  the  concern  is  non- 
responsible  for  lack  of  integrity. 
Convictions  or  dvil  judgments  older 
than  three  years  would  be  considered  as 
evidence  relevant  to  responsibility  on  a 
case-by-case  basis,  but  would  not  give 
rise  to  the  presumption.  Also,  a  concern 
that  is  six  months,  or  more,  delinquent 
on  a  debt  to  the  Federal  Government 
would  be  presumed  non-responsible  for 
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lack  of  fimtndal  oqMdty.  This  would 
recognise  the  tiinist  of  tbe  aan- 
procuroDent  Dthumeai  and  Su^iension 
Guidelines  and  their  taderlying 
Executive  Order.  B.0. 12540,  to  exclode 
froB  partidpatian  in  its  ptograma 
individuals  and  entities  «dio  do  not 
satisfy  thdr  financial  obligation  to  the 
Federal  Govemment 

Parapaidt  Sl2S^M4)  affinns  that 
the  COC  procedure  is  not  necessarily 
limited  to  a  consideration  of  the 
deficiencies  foond  by  the  contracting 
ofiScer. 

Paragraph  S  125.5(bX5Ki)  makes  clear 
that  SBA's  Regional  (Xfices  have  the 
authority  to  deny  a  COC  regardless  of 
the  dollar  value  of  the  contract  involved. 
It  also  makes  clear  that  the  decision  to 
deny  a  COC  at  the  Regional  Office  level 
is  the  final  Agency  decision  and  that 
there  is  no  administrative  appeal  of  that 
decision  within  SBA. 

The  proposed  regulation  would  also 
include  for  the  first  time  procedures  for 
appeals  by  contracting  agencies  of 
initial  Regional  Office  determinations  to 
issue  a  COC  Appeal  procedures  are 
currently  described  in  Part  19  of  the  FAR 
(48  CFR  Subpart  19.6].  The  proposed 
provisions  would  be  included  in 
§  125.5(bK5Kii}(B].  Under  these 
proposed  provisions,  a  contracting 
agency  may  appeal  an  SBA  Regional 
Office's  decision  to  issue  a  COC  The 
intent  of  the  appeal  procedure  v/ould  be 
to  aDow  a  Department  or  Agency  the 
opportunity  to  provide  new  and 
additional  information  or  to  point  oat 
specific  emrs  in  interpretation. 
Contract  actions  processed  utilizing 
small  purchase  procedures  and  COCs 
issued  by  the  Associate  Administrator 
for  Ptocorement  Assisteince  in  the  first 
instance  woold  not  be  subject  to  the 
GOG  appeal  process. 

Paragraph  125.5(b)(7)  of  die  proposed 
regolatioa  is  also  new.  It  identifies  two 
circumstances  where  SBA  woold 
reserve  the  ri^t  to  reconsider  its 
detemnoation  to  issue  a  GOC  ^A  may 
seek  the  opportunity  to  reconsider  its 
determnation  where  (1)  it  acquires  or 
devclopa  new  and  material  adverse 
informatian  regarding  the  responsibility 
of  a  smaD  baseness  concern  after  the 
COC  was  issued  bat  before  any  omtract 
had  been  awarded  in  reliaBce  upon  such 
COC,  and  (2)  where  the  contracting 
agency  had  not  awarded  the  contract 
within  60  days  of  isanance  ci  tbe  COC 
In  the  first  case,  9IA  beKeves  it  is  its 
duty  to  reconsider  a  OOC  it  prior  to 
award,  it  has  evidence  dnt  the  company 
is  not  responsible,  notwithstamhng  its 
original  determination.  In  the  second 
case.  SBA  is  concerned  that  its  COC 
would  become  stale  doe  to  the  changed 
circumstances  of  the  small  business 


concern.  In  cases  where  this  may  be  of 
concern,  SBA  wishes  to  retain  the  right 
to  reconsider  its  decision  to  issue  a  COC 
to  assure  itself  and  the  procuring  agency 
that  the  company  remains  responsible. 
This  provision  does  not  grant  tbe  ri^t  to 
a  small  business  concern  denied  a  COC 
to  request  reconsideration  of  that 
decision. 

Section  125  5(c)  would  incorporate  the 
provisions  currently  found  at  S  125.5(i], 
relating  to  determinations  under  41 
U.S.C  35(a)  (the  Walsh-Healey  Public 
Contracts  Act).  The  provision  would  be 
amended  to  incorporate  by  reference  the 
processing  procedures  now  found  in 
section  S0-20L101(b)  of  Title  41,  Code  of 
Federal  Regulations,  as  promulgated  by 
the  Department  of  Labor,  regarding 
contracting  officer  initiated  and  protest 
initiated  (both  b^ore  and  after  award) 
Walsh-Healey  eligibility  determinations. 

Section  125.5(d)  would  incorporate  the 
provision  currently  found  at  }  ia6.5(}). 
This  provision  implements  the  language 
found  at  section  fM[b}(7)(c}  of  the  Small 
Business  Act,  15  U.&C.  637(b}(7MC), 
which  requires  procuring  agencies  and 
their  contracting  officers  to  let  contracts 
to  those  companies  to  wdiidi  SBA  has 
issued  a  COG  without  requiring  them  to 
satisfy  any  odier  requirement  with 
respect  to  responsifa^ty  or  Walsh- 
Healey  eligibdify. 

SBA  certifies  that  this  proposed  rule 
will  not.  if  promulgated  in  final  form, 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C  601,  et  seq.  SBA 
does  not  anticipate  that  a  substantial 
number  of  small  businesses  will  be 
ineligible  for  a  COC  under  these 
amended  regulations,  if  adopted  in  final 
form.  Moreover,  this  regulation  is  not  a 
major  rule  for  purposes  of  Executive 
Order  12291  because  it  is  procedural  in 
nature  and  it  not  likely  in  and  of  itself, 
to  result  in  annual  economic  effect  of 
$100  million  or  more,  major  increase  in 
costs  or  a  significant  adverse  effect  on 
any  segment  of  the  economy. 

Finally,  the  regulation  imposes  no 
recordkeeping  requirements  and  no  new 
reporting  requirements  subject  to  the 
Paperwork  Reduction  Act  44  U.S.C  35. 

Ust  of  Sub^s  in  13  CFR  Pnt  125 

Certificate  of  competency, 
Govemment  contracts,  Government 
procurement.  Small  business. 
Procurement  assistance. 

Accordingly,  it  is  proposed  that  I^ 
125  of  13  CFR  be  amended  as  follows: 

PART  laS-CAMENOED] 

1.  The  aalhorify  citation  for  Part  125 
be  revised  to  read  as  firflows: 


Authority:  Section  5(bK0).  8  and  15  of  the 
Small  Business  Act  15  U.S.C.  e34(b](6).  637. 
and  644. 

2.  Section  125.5  is  revised  as  follows: 


Office  of  Procurement  and  Technical 
Assistanc* 

I2S.9    CMUiiiBW  or  Gompvwncy  . 


Tbe  Certificate  of  Competency  (COC) 
Program  is  authorised  under  section 
8(b)(7)  of  die  Small  Business  Act.  as 
amended.  A  GOG  is  a  written 
instmment  issued  by  SBA  to  a 
Government  contracting  officer, 
certifying  that  a  small  business  concern 
(or  a  group  of  such  concerns)  named 
therein  possesses  the  responsibility 
and/or  Walsh-Healey  eligibility  to 
perform  a  specific  Govemment 
procurement  [at  sale)  contract. 

(a)  COC  Eligibility.  To  be  eligible  for 
the  GOG  prop'am,  a  firm  must  meet  the 
following  criteria: 

(1)  It  must  qualify  as  a  "small 
business  concern"  under  the  applicable 
size  standard  for  the  SIC  Code 
contained  in  die  sohdtation  as  of  the 
date  of  its  self-certification,  submitted 
as  part  61  the  concern's  offer,  or  be  a 
"group  of  such  concerns"  in  the  form  of 
a  small  business  Defense  Production 
Pool  approved  under  the  Small  Business 
Act;  see  9 125.7  of  this  tide. 

(2)  If  it  is  a  non-manufacturing  small 
concem  which  submits  an  ofi'er  on  a 
small  bosiness  set-aside  cfHitract  for 
supines,  it  must  furnish  end  items  under 
the  contract  which  have  been 
manufactured  by  a  small  business 
concem  in  the  United  States  or  its  trust 
territories,  possessions,  and  die 
ConmuHiwealdi  of  Poerto  Rico.  The 
responsibilify  of  die  smaD  non- 
manufactum  is  certified,  not  the 
manufacturer. 

(3)  ff  it  is  a  non-manufacturing  small 
concern  vAAA  submits  a  bid  or  offer  on 
an  unrestricted  fffocurement  utilizing 
small  purchase  procedures,  it  must 
furnish  end  items  manufactured  in  the 
United  States  or  its  trust  toritories. 
possessions,  and  the  Commonwealth  of 
Puerto  Rica  The  responsibility  of  the 
small  non-manufacturer  is  certified,  not 
the  manufacturer.  In  the  event  of  a  tie 
bid,  preference  for  award  shall  be  given 
to  the  concem  applying  end  items 
produced  by  a  small  business  concern. 

(4)  If  the  concern  wiQ  provide  a  kit  of 
supplies  or  other  goods,  provided  for  a 
special  purpose,  on  a  small  business  set- 
aside  contract,  the  concem  is  eligible  if 
it  meets  the  size  standard  for  the  SIC 
Gode.of  the  product  acquired  and  more 
than  SM  Of  the  total  value  of  the 
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contents  of  the  kit  was  manufactured  by 
concerns  which  woidd  also  qualify  as 
small  businesses  under  the  size 
standard  applicable  to  the  procurement. 
The  offeror  need  not  itself  by  the 
manufacturer  of  any  of  the  components 
of  the  kit;  however,  each  end  item 
comprising  the  kit  must  be  produced  or 
manufactured  in  the  United  States  or  its 
trust  territories,  possessions,  or  the 
Commonwealth  of  Puerto  Rico.  On  an 
unrestricted  contract  for  kits,  paragraph 
(a)(3)  of  this  section  would  apply. 

(5)  If  the  solicitation  involved  is  for 
supplies,  services,  or  construction,  the 
finn  must  perform  with  its  own 
facilitites  and  personnel  the  portion  of 
the  contract  required  by  the  Small 
Business  Act  as  amended,  (See  15 
U.S.C.  644)  or  required  by  Part  121  of 
these  regulations  to  be  eligible  for 
contract  award,  or,  notwithstanding  the 
absence  of  any  other  requirement,  the 
firm  must  perform  at  least  a  significant 
portion  of  the  contract  with  its  own 
facilities  and  perscHmeL 

(6)  If  the  solicitation  is  for  supplies, 
services,  or  constraction.  the  finn  must 
perform  a  significant  portion  of  the 
contract  in  the  United  States  of  its  trust 
territories,  possessions,  and  the 
Commonwealth  of  Puerto  Rico. 

(b)  Procedures.  (1)  Govemment 
procurement  officers  and  officers 
engaged  in  the  sale  and  disposal  of 
Federal  property,  upon  determining  and 
documenting  that  a  small  business 
concem  lacks  certain  elements  of 
responsibility,  including  but  not  limited 
to  competency,  capabilify,  capacity, 
credit,  integrity,  perseverance  and 
tenacity,  shall  notify  the  SBA  Regional 
Office  in  the  geographic  area  where  the 
principal  office  of  the  concem  is  located 
of  such  determination  in  writing.  The 
referral  bom  the  contracting  agency 
shall  include  3  copies  of  the  solicitation, 
an  abstract  of  bids,  the  pre-award 
survey,  the  contracting  officer's 
determination  of  non-responsibilify,  and 
any  other  justification  for  the  non- 
responsibility  determination. 

(2)  Award  will  be  widdield  by  die 
contracting  officer  for  a  period  of  at 
least  15  working  days  tor  a  longer  period 
if  agreed  to  by  Uie  SBA  and  die 
contracting  agency)  following  the  date 
of  receipt  by  SBA's  Regional  Office  of 
the  contracting  officer's  referral 
(including  the  materials  specified 
above),  in  order  to  permit  SBA  to 
investigate  and  issue  a  decision  as  to 
the  bidder's  responsibilify. 

(3)  Upon  receipt  of  the  contracting 
officer's  referral,  the  SBA  Regional 
Office  will  contact  the  small  business 
concem  to  inform  it  of  the  determination 
and  to  offer  the  concem  the  opportunify 
to  cppeal  the  determination  by  applying 


to  SBA  for  a  COG.  Upon  receipt  of  die 
required  application  and  documentation, 
by  the  date  specified  l^  the  Regional 
Office.  SBA  personnel  may  be  sent  to 
the  applicant's  fadlify  to  review  its 
responsibilify  and  to  make 
recommendations  to  the  Regional 
official  with  authorify  to  approve  or 
deny  die  application.  If  the  requested 
application  and/or  information  is  not 
submitted  by  the  date  spedfied  by  the 
Regional  Office,  the  case  will  be 
dismissed. 

(4)  The  COG  procedure  is  not  limited 
to  a  consideration  of  the  deficiencies 
foimd  by  the  contracting  officer.  Since 
SBA  makes  its  own  independent 
evaluation  of  the  elements  of 
responsibilify,  it  may  deny  a  COC  for 
reasons  other  than  diose  supplied  by  the 
contracting  officer.  In  reaching  its 
decision  to  issue  or  deny  a  GOC,  SBA 
will  use  the  following  presumptions: 

(i)  A  small  business  concem  will  be 
presumed  to  be  non-responsible  if  the 
concem,  or  any  of  its  principals,  is  on  a 
debarred  or  suspended  bidders  list. 

(ii)  A  small  business  concem  will  be 
presumed  non-responsible,  unless  it  can 
rebut  the  presumption  with  information 
deemed  sufficient  by  SBA.  if  either  of 
the  following  circumstances  exist: 

(A)  Within  the  past  three  years,  the 
concem,  or  any  of  its  principals,  has 
been  convicted  of  an  offense  or  offenses 
and  the  matter  is  still  under  the 
jurisdiction  of  a  court.  e.g.,  the  concem 
or  its  principals  are  on  probation, 
serving  a  suspended  sentence,  etc.,  or  a 
civil  judgment  has  been  entered  against 
any  of  the  same  for  any  offense  that 
woidd  constitute  grounds  for  debarment 
or  suspension. 

(B)  The  concem  is  six  months  or  more 
delinquent  on  a  debt  to  the  Federal 
Govemment. 

(5)  Following  review  of  the 
information  submitted  by  the  applicant 
small  business  concem  and  the 
information  gathered  by  SBA  personnel 
the  Regional  Office  will  issue  its 
decision  on  die  application  for  the  COC. 

(i)  If  the  Regional  official's  decision  is 
negative,  the  COG  is  denied  and  both 
the  applicant  and  contracting  agency  are 
so  notified.  The  Regional  Office  may 
deny  a  COC,  regardless  of  the  dollar 
value  of  the  contract  involved.  The 
Regional  Office's  decision  to  deny  a 
COC  is  the  final  Agency  decision;  there 
is  no  administrative  appeal  of  that 
decision. 

(U)  ff  the  Regional  official's  decision  is 
affirmative  and  the  dollar  value  of  the 
procurement  is  within  the  Regional 
Office's  delegated  authorify,  as  shown 
at  13  CFR  101.3-2,  die  Regional  Office 
will  notify  the  contracting  officer  of  die 
Regional  Office's  intention  to  issue  a 


COC  Following  notification  ham  the 
Regional  Office  of  its  intention  to  issue  a 
GOC  if  the  contracting  agency  disagrees 
with  die  Regional  Office's  conclusion 
that  the  applicant  is  responsible  to 
perform,  die  contracting  officer  and  the 
Regional  Office  shall  make  every  effect 
to  resolve  differences  before  SBA  takes 
final  action  on  a  COG. 

(A)  Where  die  contract  involved  is  a 
small  purchase  action,  following 
completion  of  such  discussions,  or  if  no 
disagreement  is  raised  by  the 
contracting  agency,  the  Regional  Office 
will  issue  the  COC.  The  decision  of  a 
Regional  Office  to  issue  a  COC  for  a 
small  purchase  action  constitutes  the 
final  SBA  decision  in  such  cases. 

(B)  In  the  case  of  contracts  other  than 
small  purchases,  the  Regional  Office 
will  issue  the  COC  unless  the   . 
contracting  officer  requests  a  formal 
review  by  the  SBA  Central  Office. 

(1)  Requests  for  such  appeals  shall  be 
filed  with  the  Regional  Office  processing 
die  COG  application.  The  Regional 
Office  shall  accept  the  appeal, 
contingent  upon  a  contracting  agency 
agreement  to  withhold  award  until  the 
formal  appeal  process  is  concluded. 
Without  an  agreement  bom  the 
contracting  agency,  the  Regional  Office 
shall  issue  the  COC.  Upon  agreement 
the  Regional  Office  shall  immediately 
forward  the  case  file  to  Central  Office. 

(2)  The  intent  of  the  appeal  procedure 
is  to  allow  contracting  agencies  the 
opportunify  to  submit  documentation 
not  previously  available  to  the 
contracting  agency  to  the  SBA  or  to 
point  out  errors  in  interpretation. 

(5)  The  SBA  Central  Office,  upon 
receipt  of  the  case  file,  shall  inform  the 
Director,  OSDBU  at  the  secretariat  level 
with  a  copy  to  the  contracting  officer, 
that  the  case  file  has  been  received  and 
notify  the  contracting  agency  that  a 
formal  appeal  decision  may  be 
requested  by  die  Director,  OSDBU.  ff  die 
contracting  agency  seeks  such  a 
decision,  it  shall  so  notify  the  SBA 
Central  Office  within  10  working  days 
(or  a  time  period  acceptable  to  both 
agencies)  through  the  Director,  OSDBU 
of  its  receipt  of  the  notice  under  this 
paragraph  (b)(5)(ii)(B)(J).  Any  materials 
or  argument  in  support  of  the  appeal 
must  be  filed  within  10  working  days  (or 
a  period  of  time  agreed  upon  by  both 
agencies)  after  SBA  receives  the  request 
for  a  formal  appeal.  The  SBA  Associate 
Administrator  for  Procurement 
Assistance  will  make  a  final 
determination  in  writing,  and  issue  or 
decline  to  issue  the  COG. 

(iii)  For  procurements  in  excess  of  the 
Regional  Office's  delegated  authorify  to 
approve  a  COC  the  Regional  Office 
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shall  leiier  its  reeonimeDdation  for 
issuance  of  the  COC  to  the  Associate 
Administrator  for  Procurement 
Assistance.  SBA  Central  Ofiice.  The 
Associate  Administrator  will  cause  a 
review  to  be  made  and  will  either  issue 
or  deny  the  COC  If  the  Associate 
Administrator's  decision  is  negative,  the 
applicant  and  contracting  agency  are  so 
informed:  if  it  is  affirmative,  a  letter, 
certifying  ttie  responsibility  of  the  &m 
(the  COC)  is  sent  to  the  contracting 
agency  and  the  applicant  is  informed  of 
such  issuance  by  the  Regional  Office. 
Except  as  set  forth  in  paragrai^  (b)(7)  of 
this  section,  there  shall  be  no  aji^eal 
from  or  reconsideration  of  the  Associate 
Adniinistrator's  decision. 

(6)  The  notification  to  an  unsuccessful 
ai^licant  following  either  a  Regional     , 
Office  or  Central  Office  denial  will 
briefly  state  the  reasonfs)  for  dem'al  and 
inform  die  apfdicant  that  a  meeting  may 
be  requested  with  the  appropriate  SBA 
regional  personnel  to  discuss  the 
reasons  for  denial  Upon  receipt  of  a 
request  for  sach  a  meeting,  the 
appropriate  regional  personnel  will 
confCT  with  tfte  api^icant  and  explain 
fully  the  reasons  for  SBA's  action.  Such 
a  meeting  does  not  constitute  an 
opportunity  to  reargue  the  merits  of  the 
Agency's  decisicm  to  deny  the  COC. 
Suck  meeting  wiD  be  for  the  sole 
purpose  of  enabling  the  applicant  to 
improve  or  correct  drikiendes  in  future 


(7)  IW  decisicm  to  issue  a  COC  may 
be  reconsidered,  at  the  discretion  of 
SBA,  in  the  following  circumstances: 

(i)  If  SBA  discovers  after  issuance  of  a 
COC,  but  before  award  of  any  contract, 
in  reliance  upon  sndi  COC  that  the 
COC  qipiicant  submitted  material  false 
infatmation  or  (Hnitted  material  adverse 
infonnalion  relating  to  the  current 
respooMbiHty  oi  the  applicant  concern, 
SBA,  in  its  sole  discreticm,  may  request 
that  the  contracting  agency  return  die 
matter  for  reevalnation  of  the  original 
decision  for  pnrpoees  of  reaffirming  or 
withdrawing  tiie  COC. 

(ii)  If  the  contract  for  w^di  a  COC 
has  been  issued  has  not  been  awarded 
withta  flO  days,  SBA  may  request  that 
die  contracting  agency  provide  the 
reason  for  the  delay.  SBA  shall 
determine  from  the  contracting  officer 
whether  the  contract  will  be  awarded.  If 
the  oontractiag  officer  advises  that  an 
award  is  intended  to  be  made,  SBA  may 
request  that  it  be  allowed  to  reevaluate 
its  eariier  decimn  for  purposes  of  / 
reaffirming  or  withdrawing  the  COC 

(c)  Walah-Healey  RefemJa.  A 
contracting  officer,  after  conducting 
their  own  review  and  documentiag  that 
a  small  business  concern  is  not  eligSile 
for  award  due  to  the  provisions  of 


section  35(a)  of  Title  41,  U3.  Code  (the 
Wabh-Healey  Public  Conliacts  Act), 
must  notify  SBA  of  audi  determmation. 
SBA  shall  eidier  certify  that  the  concern 
is  eli^ble  under  Walsh-Healey  for  the 
specific  contract  or  concur  with  ttie 
finding  of  ineligibUify-and  lefar  die 
matter  to  the  Secretaiy  of  Labor  for  final 
dispontion. 

(1)  The  contracting  offloer  must 
comidy  widi  |  S(K20L101(b)(4)  of  Tide 
41,  Code  of  Federal  Regulations  (41 CFR 
50-201.101(b)(4)  in  making  a 
delominatifm  at  ineligibUity  before 
referring  the  matter  to  SBA. 

(2)  In  the  event  of  either  a  ddrd  party 
protest  or  a  protest  received  after 
contract  award,  but  before  final 
compietitni  oi  the  contract,  the 
contracting  officer  shall  follow  the 
procedures  fo  %%  50-201.1(n(bX5)  or  50- 
201.101(b)(7)  of  Tide  41,  Code  of  Federal 
Reguladons  (41  CFR  50-201.101(bH5)  or 
50-201.im(bM7)),  as  anMvpriate,  in 
making  a  Walsh-Healey  detenninati<Hi. 

(d)  By  the  terms  of  the  Small  Business 
Act,  as  amended,  15  U.S.C.  831  et  acq., 
the  COC  is  conclusive  as  to 
responsibility.  Where  ^A  issues  a  COC 
to  a  sraaO  business  widi  respect  to  a 
particidar  contract,  contracting  officers 
are  directed  to  award  die  contract 
without  requiring  die  firm  to  meet  any 
other  requirement  with  reject  to 
responsibility  and  Walsh-Healey 
eligibility. 

Date:  April  6, 1988. 


AdmimtUatot. 

[FR  Doc.  m-tSB77  Filed  6-10-88;  ft4S  an] 


DEPARTMENT  OF  TRANSPORTATION 
Fadaral  AvtaHon  Adminiatratton 
14  CFR  Part  30 

[Doefcat  No.  »-NN-65-AD] 

AinvorthlfMas  DfiacHvaaj  Fbkkar 
Mooal  F"<|0  Sanaa  Alrplanaa 

AUNCV:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTKMC  Notice  erf  pnqxMed  rulemaking 
(NPRM). 


IC  This  notice  proposes  a  new 
airworthiness  directive  (AD),  applicable 
to  all  Fokker  Model  F-28  series 
airplanes,  which  would  require 
supplemental  structiiral  in^wctions,  and 
repair  or  laplaceraent.  as  necessny.  to 
assare  continued  airworthiness.  Some 
PokkCT  Modri  F-18  series  ariptanes  are 
approaching  or,  in  soaae  cases,  have 
exceeded  the  manufacturer's  original 


desiptgoaL  lUs  pn^rasal  is  prompted 
by  a  stmctutal  reevalnation,  whidi  has 
identffied  cwtain  significant  structural 
components  to  inspect  for  fatigue  cracks 
as  these  afrplanas  approach  and  exceed 
the  maniifartuier's  original  design  life. 
Fatigue  cracks  in  thne  areas,  if  not 
detected  and  corrected,  ooold  result  in  a 
ooDpromise  of  the  stmctural  integrity  iA 
these  aiffdanes. 

DATBS:  Comments  most  be  received  no 
later  dian  Angnst  8, 1988. 

AODRCSa:  Send  comments  on  the 
proposal  in  duplicate  to  Federal 
Aviation  Admioistration,  Northwest 
Mountain  Region.  Office  of  the  Regional 
Counsd  (Attn:  ANM-103),  Attention: 
Airworthiness  Rules  Dodcet  No.  88-NM- 
65-AD,  ITgoo  Pacific  Highway  SouUi.  C- 
68966,  Seattle.  Washingtmi  9616&  The 
applicable  service  information  may  be 
obtained  from  Fokker  Aircraft,  USA, 
Inc.,  1180  N.  Fairfax  Street.  Alexandria. 
Virginia  22314. 

This  information  may  be  examined  at 
the  FAA,  Northwest  Mountain  Regiini, 
17900  Pacific  Ifi^way  Soudi,  Seattie. 
Washington,  or  Seattle  Aircraft 
Certification  Office.  9010  B.  Marginal 
Way  Soudi.  Seattle.  Washington. 
FOR  niRTHEii  iwreiiauiTww  coirriiCT: 
Ms.  Armella  Donnelly,  Standardization 
Branch,  ANM-113;  telephone  (206)  431- 
1967.  Maihng  address:  FAA,  Northwest 
-  Mountain  Region.  17900  Pacific  Highway 
Soudi,  0-68986,  Seattle,  Washington 
98168. 

StJPPUEMENTAIIY  MFOftMATMN: 

Comments  btvited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argumoits  as 
they  may  desire.  Conmiunicatfons 
should  idoitify  the  regalatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  miecified  above.  All 
communications  received  on  or  before 
the  closing  date  Ua  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  Hk  pn^iosals 
contained  in  this  Notice  may  be  changed 
in  light  of  dm  conunents  received.  All 
connaents  soianitted  will  be  a'«railable, 
both  before  and  after  the  dosing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  sanwaarirtug  each  FAA/public 
contact  concerned  with  die  substance  of 
this  proposal  aNU  be  filed  in  the  Ri^des 
Docket 

AvaOabOttyoCNnUiA 

A19  perMB  may  obtain  a  copy  of  diis 
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by  submitting  a  request  to  the  FAA. 
Northwest  h^Muiain  Region.  Office  of 
die  Regional  Counsel  (Attn:  ANM-1Q3). 
Attention:  AirworthinesB  Rides  Dodcet 
No.  88-NM-65-AD.  179Q0Pacific 
Ifighway  South.  C-«aQ66.  Seatde. 
WaahiDgten  98188. 

Discusaha:  A  significant  number  of 
transport  category  idrplanes  are 
approaching  their  design  life  gjmL  It  is 
expected  that  these  airplanes  will 
continue  to  be  operated  beyond  this 
point  The  inddents  of  fatigue  cracking 
on  these  airplanes  is  expected  to 
increase  as  airplanes  teach  and  exceed 
this  goal  bi  order  to  evaluate  the  impact 
of  increased  fatigue  cracking  with 
respect  to  maintaining  the  safe  design  of 
the  Fokker  Model  F-28  airplane 
structure,  the  manufacturer  has 
conducted  a  structural  reassessment  of 
these  airplanes  using  engineering 
evaluation  techniques,  "ttx  criteria  for 
this  reassessment  are  contained  in  FAA 
Advisory  Qrcnlar  (AC)  91-60. 
"Continued  Airworthiness  of  Older 
Airplanes." 

In  re^KUue  to  AC-91-6a,  Fokker 
initiated  the  development  of  a  Structural 
Inte^ty  Program  (SIP)  for  the  Modd  F- 
28  airplanes,  and  coorcfinated  their 
effcHls  with  the  (^eratco's  of  Model  F-28 
airplanes.  To  make  nuximum  use  of 
service  experience  and  existing 
maintenance  programs.  Model  F-28 
operators  have  partidpated  with  the 
manufacturer  and  the  FAA  in  generating 
the  Modd  F-28  SIP.  Advisory  Circular 
91-60  promotes  the  preparation  and 
approvd  of  a  criteria  document  for  such 
a  program.  Fokker  developed  criteria 
and  guidelines  foe  (a)  Selecting  the 
major  areas  of  the  structure,  identified 
as  significant  structural  items  (SSI), 
which  are  candidates  for  supplementol 
inspection  by  using  the  lastest 
engineering  analysis  techniques;  and  (b) 
analyzing  existing  inspection  programs. 
This  Structurd  Integrity  Program  is  a 
supplement  to  the  current  normd 
maintenance  inspection  program  to 
detect  fatigue  damage,  and  provides 
detailed  non-destructive  inspection 
(NDI)  procedures  to  supplement  the 
operators'  pviating  inspection  programs, 
as  necessary.  The  program  was 
established  on  evaluation  of  full  scale 
and/or  detailed  tests  and/or 
cdculations  and/or  service  experience. 
Hie  document's  purpose  is  to  maintain 
the  structurd  integrity  of  the  Model  P- 
28.  It  spedfles  the  requirements  for 
known  and  aatidpated  d^scte 
assodated  with  fatigue,  coiroeion.  stress 
corrosion,  acddei^al  dasMge.  or 
manufacturing  defects. 

The  F-28  Structurd  Intepify  Program 
(SIP)  Part  I  Document  No.  28438 


provides  infannaliBo  addresdi^ 
retirement  Uvea,  stress  corrosion,  and 
fatigaaiawiiertions  Part IIDocumant 
No.  28441  provides  instractioM  for  die 
"ludi  tiam  iaapactoM." 

The  SS^  inspection  program  is  based 
on  Modd  F-2&  cunent  usage,  doraiiility 
assessment  of  the  structure  using 
current  anafysia  tadaiicpies,  and 
selection  of  the  current  (NI^  methods. 
In  order  to  impU»Inf»^^  the  SIP  inflection 
program,  each  operator  must  compare 
its  current  structural  maintenance 
prQ0*am  to  the  SIP  requireaients.  If  the 
current  inspections  equd  or  exceed  the 
SIP  requirements,  no  supplamentd 
inspections  would  be  required  for  that 
area  under  the  SIP  program.  However,  if 
the  opposite  is  true,  supplemental 
inspections  in  the  form  of  more  frequent 
inspections  or  more  sensitive  NDI 
methods,  or  both,  wodd  be  necessary  in 
adtfiiion  to  Iba  operator's  normal 
maintenance  prapam. 

Since  the  emphasis  of  die  SIP  program 
is  on  aging  aircraft,  the  inspection 
program  emj^asis  is  on  the  high  time 
aircraft  popdation.  The  date  and  flight 
hours  (or  landings)  at  which 
modification  or  leplacemeut  is  made, 
wodd  be  required  to  be  reported  by  the 
operator  to  die  manufacturer  for  each 
applicable  airplane  by  foselage  number 
and/or  factory  serid  namber.  That 
particdar  configuration  b  then 
evaluated  by  Fokker.  Tlie  infection 
threshold  and  interval  will  be 
esteblished,  and  changes,  if  needed, 
wodd  be  published  in  the  next  revision 
of  die  SIP. 


Inspection] 

The  expected  fatigue  life  of  each 
significant  structurd  item  (SSI)  is 
determined  by  a  demonstrated  life,    . 
either  by  service  experience  or  by 
analysis.  The  time  when  the 
supplementd  inspections  are  to  begin  or 
be  completed  is  determined  from  the 
expected  fatigue  life  and  crack 
pn^agation  characteristics  of  each  SSI. 
All  inspections  are  to  be  accomplished 
before  the  airplane  exceeds  the  fatigue 
life  threshold. 

The  resdts  of  the  supplementd 
inspections  are  to  be  reported  to  the 
manufacturer  in  accordance  with  the 
SIP.  This  information  wiU  be  presented 
in  the  periodic  revisions. 

Efforts  on  Existiag  Msfattaaanca 
Programs 

In  develcHriag  the  SSP,  die 
mandacteer  and  operators  reviewed 
the  oper^ioB  and  maintenaace  practices 
of  existaig  raaintenanee  programs  with 
respect  to  the  basic  raqdreaieafs  ol  the 
SIP  progran*.  As  a  residt.  dkn  Fokker  F- 
28  SEP  aUows  affocted  operators  to  take 


ctedM  far  maiateasnce  ahready  being 
perforaed  mtA  ^vaa  the  opeiatois 
flesdfailHy  to  revising  dieir  iMtBitenaace 
piogiauia  to  inoorporate  this 
sufipianiaBtal  program  far  dieir 
airplanes. 

This  airplane  modd  is  manufactaired 
in  The  Netherlands  and  type  certificated 
in  the  United  States  ooder  the 
provisions  of  SectioR  21.29  of  the 
Federd  Aviation  Ragulatkms  and  the 
applicable  bilateral  airworthiness 
agreement. 

Smce  dtesa  conditions  are  Hkely  to 
exist  or  devdop  on  airplanes  of  this 
modd  registered  in  die  Umted  States, 
and  AD  is  proposed  that  wodd  require 
supplementd  structural  inspections  and 
repair  or  replacement  as  necessary,  m 
accordance  with  the  SIP  described 
above. 

Information  coUectton  requirenants 
contained  in  this  regdation  have  been 
approved  by  die  Office  of  Management 
and  Budgtf  (OMB)  nnder  the  provisiaas 
of  the  Paperwork  Reduction  Act  of  1980 
(Pub.  L  96-511)  and  have  been  assigned 
OMB  Control  number  2120-0056. 

It  is  estimated  dtat  51  airplanes  of  U.S. 
registiry  woald  be  affected  by  thia  AD. 
Impfamentation  of  the  SIP  in  an 
operator's  otaintenance  program  is 
estimated  to  require  430  mffiohours  per 
airplane,  at  an  average  labor  cost  of  $40 
per  manhour  ($17,200  per  airplane).  The 
annnd  recnning  actions  are  estimated 
to  require  an  average  of  430  machours 
per  airplane,  at  an  average  labor  cost  of 
$40  per  inanhour  ($17,200  per  airplane). 
Based  on  these  figwes.  the  totd  cost 
impact  of  this  AD  on  U.S.  operators  is 
estimated  to  be  $877,200  the  first  year, 
and  $877,200  annually  threafter. 

The  regdations  sd  forth  in  this  notice 
would  be  promulgated  pursuant  to  the 
authority  in  the  Federd  Aviation  Act  of 
1958,  as  ammded  (40  U.S.C  1301.  et 
seq.y.  whidi  stetote  is  construed  to 
preempt  state  law  regulating  the  same 
subject:  Thus,  hi  accordance  with 
Executive  Order  12612.  it  is  determined 
that  sudi  regdations  do  not  have 
federalism  impttcatians  warranting  the 
preparation  of  a  Federalism 
Assessment 

For  these  reasons,  the  FAA  has 
determined  that  this  document  (1) 
involves  a  proposed  regdation  which  is 
not  major  under  Executive  Order  12291 
and  (2)  is  not  a  significant  rde  pursuant 
to  the  Department  of  Transportation 
Regdatory  PoHdes  and  Procedures  (44 
FR  11034;  February  28, 1979):  and  it  Is 
further  certified  under  the  criteria  for  the 
Regdatory  Flexibility  Act  that  diis 
proposed  rule,  if  promalgated,  will  not 
have  a  ajgafficantaoonomininqiact. 
positive  or  nagative,  on  a  substantial 
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number  of  small  entities  because  few,  if 
any,  Model  F-28  series  airplanes  are 
operated  by  small  entities.  A  copy  of  a 
draft  regulatory  evaluation  prepared  for 
this  action  is  contained  in  the  regulatory 
docket. 

list  of  Subjects  in  14  CFR  Part  39 

Aviation  safety,  Aircraft.  < 

Incorporation  by  reference. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  {  39.13  of  Part  39  of 
the  Federal  Aviation  Regulations  (14 
CFR  39.13)  as  follows: 

I 
PART  3»~(  AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Aatbority:  49  U.S.C.  1354(a),  1421  and  1423: 
49  U.S.C  106(g)  (Revised  Pub.  L  07-449, 
January  12, 1983):  and  14  CFR  11.89. 


$3a.13    [Amended] 

2.  By  adding  the  following  new        I 
airworthiness  directive:  '■ 

Fokker  Applies  to  all  Model  F-28  series 
airplanes,  certificated  in  any  category. 
Compliance  required  as  indicated  in  the 
body  of  the  AD,  unless  previously 
accomplished. 
To  ensure  the  continuing  structural 

integrity  of  these  airplanes,  accomplish  the 

telle  wing: 

A.  Within  six  months  after  the  effective 
date  of  this  AD,  incorporate  a  revision  into 
the  FAA-approved  maintenance  inspection 
program  that  provides  for  inspection  of  the 
Significant  Structural  items  defined  in  Fokker 
Structural  Integrity  Program,  Part  I  Document 
No.  2843a  dated  March  1, 1982.  and  Revision 
•,  dated  March  20, 1988  and  Part  D  Document 
aH41,  dated  February  20, 1984.  The  non- 
destructive inspection  techniques  set  forth  in 
llie  SIP  provide  acceptable  methods  for 
'Sccomplishing  the  inspections  required  by 
this  AD.  All  inspection  results,  negative  or 
positive,  must  be  reported  to  Fokker,  in 
accordance  with  the  instructions  of  the  SIP. 

B.  Cracked  structure  detected  during  the 
inspection  required  by  paragraph  A,  above, 
■lust  be  repaired  or  replaced,  prior  to  further 
fll^t,  in  accordance  with  instnictions  in  the 
SIP. 

C.  An  alternate  means  of  compliance  or 
•djustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
fas  used  when  approved  by  the  Manager, 
Standardization  Branch.  ANM-113,  FAA 
Northwest  Mountain  Region. 

NotK  The  request  should  be  forwarded 
throu^  an  FAA  Principal  Maintenance 
Inspector  [PMl],  who  may  add  any  comments 
and  then  send  it  to  the  Manager,  > 

Standardization  Branch.  ANM-113.  ' 

D.  Special  fhght  permits  may  be  issued  in 
accordance  with  FAR  il.l97  and  21.199  to 
eperate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 


All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  the  Fokker  Aircraft  USA,  Inc., 
1199  N.  Fairfax  Street.  Alexandria, 
Virginia  22314.  These  documents  may  be 
examined  at  the  FAA,  Northwest 
Mountain  Region,  17900  Paciflc  Highway 
South,  Seattle,  Washington,  or  the 
Seattle  Aircraft  Certification  Office, 
9010  East  Marginal  Way  South,  Seattle. 
Washington. 

The  FAA  will  request  Federal  Rej^ter 
approval  to  incorporate  by  reference  the 
manufacturer's  service  documents 
identifted  and  described  in  this 
proposed  directive. 

Issued  in  Seattle.  Washington,  on  June  8, 
1988. 

Thomas ).  Howard, 

Acting  Director,  Northwest  Mountain  Region. 
[FR  Doc  88-13178  Filed  6-10-88: 8:45  am] 
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14  CFR  Part  39 

(Oocfcet  Na  88-NM-64-AD] 

Airworthinaaa  Diractives;  Fokker 
Model  F-27  Sariea  Airpianea 

AQENCV:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NraM).  

summary:  This  notice  proposes  a  new 
airworthiness  directive  (AD),  applicable 
to  all  Fokker  Model  F-27  series 
airplanes,  which  would  require 
supplemental  structural  inspections,  and 
repair  or  replacement,  as  necessary,  to 
assdre  continued  airworthiness.  Some 
Fokker  Model  F-27  series  airplanes  are 
approaching  or,  in  some  cases,  have 
exceeded  the  manufacturer's  original 
design  goal.  This  proposal  is  prompted 
by  a  structural  reevaluation,  which  has 
identified  certain  significant  structural 
components  to  inspect  for  fatigue  cracks 
as  these  airplanes  approach  and  exceed 
the  manufacturer's  original  design  life. 
Fatigue  cracks  in  these  areas,  if  not 
detected  and  corrected,  could  result  in  a 
compromise  of  the  structural  integrity  of 
these  airplanes. 

DATES:  Comments  must  be  received  no 
later  than  August  8, 1988. 

AOORCSS:  Send  comments  on  the 
proposal  in  duplicate  to  Federal 
Aviation  Administration,  Northwest 
Mountain  Region,  Office  of  the  Regional 
Counsel  (Attn:  ANM-103),  Attention: 
Airworthiness  Rules  Docket  No.  88-NM- 
64-AD.  17900  Pacific  Highway  South,  C- 
68966,  Seattie,  Washington  98168. 


The  applicable  service  information 
may  be  obtained  from  Fokker  Aircraft. 
USA,  Inc.,  1199  N.  Fairfax  Street, 
Alexandria,  Virginia  22314. 

This  information  may  be  examined  at 
the  FAA.  Northwest  Mountain  Region, 
17900  Pacific  Highway  South.  Seattle, 
Washington,  or  Seattie  Aircraft 
Certification  Office.  9010  E.  Marginal 
Way  South.  Seattle,  Washington. 
FOR  njRTHER  INFORMATWN  CONTACT: 

Ms.  Armella  Donnelly,  Standardization 

Branch,  ANM-113;  telephone  (206)  431- 

1967.  Mailing  address:  FAA,  Northwest 

Mountain  Region,  17900  Pacific  Highway 

Soutii,  C-68966,  Seattie,  Washington 

98168. 

SUPPLSMENTARV  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
particiapte  in  the  making  of  the 
prt)posed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Commtmications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
conmiunications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  siunmarizing  each  FAA/public 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  FAA, 
Northwest  Mountain  Region,  Office  of 
the  Regional  Counsel  (Attn:  ANM-103), 
Attention:  Airworthiness. Rules  Docket 
No.  88-NM-64-AD,  17900  Pacific 
Highway  Soutii,  0-68906,  Seattie, 
Washington  98168. 

Discussion:  A  significant  number  of 
transport  category  airplanes  are 
approaching  their  design  life  goal.  It  is 
expected  that  these  airplanes  will 
continue  to  be  operated  beyond  this 
point.  The  incidents  of  fatigue  cracking 
on  these  airplanes  is  expected  to 
increase  as  ainilanes  reach  and  exceed 
this  goal.  In  order  to  evaluate  the  impact 
of  increased  fatigue  cracking  with 
respect  to  maintaining  the  safe  design  of 
the  Fokker  Model  F-27  airplane 
structure,  the  manufacturer  has 
conducted  a  structural  reassessment  of 


dieee  uzplaaeaiisiBgei^ineerkig 
evaluation  techoiqpcs.  1!he  criftexia  tor 
this  reassessment  aie  ««»*aini»«4  in  FAA 
Advisory  Cicoilar  (AC)  ai-«0, 
"Continued  Airwotthiaess  of  Older 
Airplanes." 

In  tesponsa  ta  AC-0ac-60k  Fokket 
initialed  tha  deveJepaeat  oC  a  Stoacbiral 
Integrity  Program  (SIP)  for  the  Madels 
F-27  airplanes,  and  coordinated  their 
efforts  with  fiie  operators  of  Model  F-27 
airplanes.  To  make  maximum  use  of 
service  experieuue  and  existing 
maintenance  programs.  Model  F-27 
operators  have  participated  with  the 
manufatluier  and  die  FAA  m  generating 
the  Mode!  F-27  SIP.  Advisory  Ciroalar 
91-60  promotes  the  prepai'attonand 
'  approval  of  a  critetra  document  for  such 
a  prograai.  Fokker  developed  criteria 
and  gutdelinea  for  (a)  Se^cting  the 
major  areas  of  die  structure,  idraitified 
as  significant  structural  items  (SSI), 
whicdh  are  candidates  for  supjrf^nental 
inspection  by  using  the  latest 
engineering  analysis  techniques;  and  (b) 
analyzing  existing  inspection  programs. 
This  Stmctura}  Infegrity  Program  is  a 
supplement  to  the  current  noinml 
maintenance  inspection  programs  to 
detect  fatigue  damage,  and  provides 
detailed  non-destructive  inspection 
(NDI)  procedures  to  supplement  the 
operators'  existing  inspecti'on  programs, 
as  necessary.  The  prograa&vwa 
established  on  evaluation  of  full  scale 
and/ot  detailed  teste  and/w 
calculatioaa  and/or  aenrke  experioice. 
The  dacaBMOt's  parpese  is  to  maintain 
the  stivctural  integrity  of  the  Model  F^ 
27.  It  specifies  the  ftquremeBts  lot 
known  and  anticipated  defects 
associated  with  fatique.  corrosion, 
stress  corromon,  accidental  damage,  or 
manofoctniBg  defects. 

The  F-a7  Stradurri  Integrity  Program 
(SIP)  Part  I  Document  No.  20438 
provides  information  addressing 
retirement  Eves,  stresst  corrosion,  and 
faf^e  inspections.  Part  II  Document 
No.  29m  provides  instructions  for  the 
"high  time  inspections." 

The  SIP  inspection  program  is  based 
on  Model  F-27  current  usage,  durability 
assessment  of  tfie  structure  using 
current  analysis  techm'qaes,  and 
selection  of  the  ctirrent  (NDI]  OMthods. 
In  order  to  implement  tfie  SEP  inflection 
propam,  each  operator  must  compare 
its  correal  structnral  maintenance 
program  to  the  SIP  requirements.  If  the 
current  Inspections  equal  or  exceed  the 
SH^requiiements.  no  supplemental 
inspections  would  be  required  for  that 
area  under  the  SIP  program.  However,  if 
the  opposite  is  tioe,  snpplemental 
inspections  in  the  form,  of  more  frequent 
inspections  or  more  sensitive  NDI 
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methods,  ar  bot^  SMiid  be  rni 
addition  to  the  operator's  normal 
maintenance  program. 

Since  tba  eaphasis  of  the  SB*  program 
is  on  agin^  aixcxaft,  the  iaspectien 
program  emphasis  is  on  the  high  tine 
aircraft  population.  The  date  and  flight 
hoars  (orIan(fings}  at  which 
modificaliaa  or  rfpUrrmtnt  is  madev 
would  be  required  to  be  reported  by  the 
operator  to  the  manufactverfo^  eadi 
applicable  airplane  by  fuselage  number 
and/or  factory  serial  number.  That 
particular  configuration  is  then 
evaluated  by  Folder.  Tlte  inspection 
tlireshoW  and  interval  wiD  be 
established,  and  cbenges,  if  needed, 
would  be  paUished  m  die  next  revision 
of  die  SIP. 

Inspection  Program 

The  expected  iatigiie  life  of  each 
significant  structural  item  (SSI)  is 
determined  by  a  demonstrated  life, 
either  by  service  experience  er  by 
analysis.  The  tisK  when  the 
supplemental  inapectinns  are  to  begin  or 
be  completed  is  determiaed  from  the 
expected  fatifue  life  and  crack 
propagation  characteristics  of  each  SSI. 
All  inspections  are  to  be  accomph'shed 
before  the  airplane  exceeds  the  fatigue 
'  life  threshold. 

The  resalts  of  tfie  supj^emental 
iaspectioM  nre  to  be  reported  to  die 
manufacturer  in  accardance  mdt  the 
SIP.  Tltis  JniiaaHiltuu  ariK  be  presented 
in  the  periodic  levinons. 

Efliects  on  ExlsdnsMaintenanDa 
Programs 

In  develapiRB  the  StP,  the 
manufadarer  «id  npaatocs  reviewed 
the  operatioB  aad  naiBtenance  practices 
of  existiag  laaiatennre  pragrama  with 
respect  to  the  basic  reffcuirements  of  die 
SIP  program.  As  a  result,,  the  Fokker  F- 
27  SIP  afiews  affected  operators  to  take 
credit  for  aaaialenance  already  being 
performed  and  gives  the  operators 
flexibility  in  revising  their  muatenance 
programs  to  incotpoiate  this 
supplemental  program  for  their 
airplanes. 

This  airplane  model  is  manufactured 
in  The  Netherlands  and  type  certificated 
in  the  United  States  under  the 
provisions  of  Section  21.29  of  the 
Federal  Aviation  Regulations  and  the 
apphcabte  bilaterial  airworthiness 
agreement. 

Since  these  conditibns  are  likely  to 
exist  or  develop  en  airplanes  of  this 
model  registered  in  the  United  States,  an 
AD  is  proposed  that  would  require 
supplemental  structuMl  inspecti<»iSv  and 
repair  or  icptacement,  as  necessary,  in 
accordaaaa  witb  d»  SiP  documents 
described  abenre. 


Information  ( 
contained  in  this  regulation  have  been 
approved  by  the  Office  of  Mnngement 
and  Budget  fOMB)  under  the  provisions 
of  the  Papeiworii  Redaeyes  Aet  af  MBO 
(Pub.  L  96^-5fIlI  and  bare  been  ass^ned 
OMB  Controf  Number  Ziao-OOSB. 

It  is  estimated  diet  SR  siiptaBin  af  US 
registry  would  be  afiKiad  by  tUa  ADi 
Implementation  of  tba  SV  iai»  tm 
operator's  maintenance  program  is 
estimated  to  require  225  manhouts  per 
airplane,  at  an  average  labor  coat  of  $40 
per  manhour  (aff^rmf^aiely  MQia  per 
airplane).  The  recurring  inspectiaaa  are 
estimated  to  nqiMs  apptoxiaieta^  138 
manhovs  per  airplane  at  aa  avaraga 
labor  cost  of  $40  per  manhour  ($5,529* 
per  aiFplane)L  Based  on  these  ftgm«s,'tlie 
total  cost  impact  of  this  AD  on  US. 
operators  is  estimated  to  be  $342,000  to 
initially  implement  die  SIP.  and  $209^60 
per  year  thereafter. 

The  regatations  set  forth  m  dus  notice 
woaid  be  promuigated  pnrsnant  to  the 
aetifmty  in  the  Federal  Aviation  Act  of 
1958.  as  amended  [49  U.S.C.  1301.  et 
seg.],  which  statute  is  construed  to 
preempt  state  law  i^tdatiBg  tbe  saae 
subject  Tfaua.  in  accordance  widi 
Execative  Order  12812,  ft  is  determiiied 
that  such  regidattons  do  not  have 
federafism  impfications  warranting  the 
preparati'on  of  a  Federalism 
Assessment 

For  these  reasons,  the  FAA  haa 
determined  that  this  docmnent  fl) 
involves  a  proposed  regtdafion  which  is 
not  major  under  Executive  Order  I22S1 
and  (2)  is  not  a  significant  rule  pursuant 
to  the  Department  of  TranspoEtation 
Regulatory  PoCcies  and  Proeedares  [44 
FR  11034:  February  26. 1979}:  and  it  if 
further  certified  under  die  criteria  of  the 
Regulatory  Felxibility  Act  that  tkia 
proposed  mle.  if  promulgated.  wiU  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substiintii) 
number  of  small  entities  because  few,  if 
any.  Model  F-27  series  airplanes  arc 
operated  by  saiall  eatitiea.  A  copy  ef  a 
draft  regulatory  evakutioa  preperd  far 
this  action  is  contained  in  the  reguUfacy 
docket. 

List  ef  Sobfects  in  14  CFR  Part  S8 

Aviation  aafety.  Aircraft; 
Incorporation  by  reference. 

The  Pri^msad  Ameadiaent 

Accordingly,  pursuant  to  the  saAority 
delegated  to  me  by  the  AdministaTtor. 
tbe  Federal  Aviation  Adsaiidstratioit 
proposes  to  amend  }  39.13  of  Part  99  of 
the  Federal  Aviati<»i  Regidations  f94 
CFR  39.13)  as  follows: 
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PART  3»-(  AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Aothnity:  49  U.&C  1354(a).  1421  and  1423; 
49  U.S.C  10e(g)  (ReviMd  Pub.  L  97-449. 
Janoaiy  12. 1983);  and  14  CFR  11.89. 

S39i1S    [AiMnded] 

2.  By  adding  the  followhig  new 
airworthiness  directive: 

Fokkar.  AppHes  to  ail  Model  F-27  Kries 
airplanes,  certified  in  any  category. 
Cnnpliance  required  indUcated  in  the 
l>ody  of  the  AD,  unless  previously 
accomplished. 

To  ensure  the  continuing  structural 
integrity  of  these  aiiplanes,  accomplish  the 
following: 

A.  Within  six  months  after  the  effective 
date  of  this  AD,  incorporate  a  revision  into 
the  FAA-approved  maintenance  inspection 
program  that  provides  for  inspection  of  the 
Significant  Structural  items  defined  in  Fokker 
Structural  Integrity  Program,  Part  I  Document 
No.  27438,  revised  February  1, 1987.  and  Part 
n  Document  27441,  dated  December  15, 1987. 
The  non-destructive  inspection  techniques  set 
forth  in  the  SIP  provide  acceptable  methods 
for  accomplishing  the  inspections  required  by 
this  AD.  All  inspection  results,  negative  or 
positive,  must  be  reported  to  Fokker.  hi 
accordance  with  the  instructions  of  the  SIP. 

B.  Cracked  structure  detected  during  the 
inspection  required  by  paragraph  A.,  above, 
must  be  repaired  or  replaced,  prior  to  further 
night  in  accordance  with  instructions  in  the 
SIP. 

C  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  leve  of  safety,  may  be 
used  when  approved  by  the  Manager, 
Standardization  Branch.  ANM-113.  FAA, 
Northwest  Mountain  Region. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI),  who  may  add  any  comments 
and  then  send  it  to  the  Manager, 
Standardization  Branch.  ANM-113.  | 

D.  Special  flight  permits  may  be  issued  fa 
accordance  widi  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  writh  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  the  Fokker  Aircraft  USA.  Inc., 
1199  N.  Fairfax  Street  Alexandria. 
Virginia  22314.  These  documents  may  be 
examined  at  the  FAA.  Northwest 
Mountain  Region.  17900  Pacific  Highway 
South.  Seattle.  Washington,  or  the 
Seattle  Aircraft  Certification  Office. 
9010  East  Marginal  Way  South,  Seattle. 
Washington. 

The  FAA  will  request  Federal  Register 
approval  to  incorporate  by  reference  the 
manufacttirer's  service  documents 
identified  and  described  in  this 
proposed  directive. 


Issued  in  Seattle,  Wariiington,  on  fune  S, 
1988. 

Thomas ).  Howard, 

Acting  Director,  Northwest  Mountain  Region. 
[FR  Doc.  88-13179  FUed  6-10-88;  8:45  am] 

BUJM  cow  4eiO-tS4t 


FEDERAL  TRADE  COMMISSION 

leCFRPartia 

{Docket  Na  9175) 

General  NufrMon,  Inc^  Rropoeed 
Coneent  Agreement  WNfi  AiMrtyeie  To 
Aid  Public  Conunent;  Comment  Period 

AOCNCY:  Federal  Trade  Commission. 
ACnON:  Proposed  consent  agreement; 
comment  period. 


:  This  document  announces  the 
initiation  of  a  new  comment  period  for  a 
Commission  document  previously 
published  in  the  i'adwal  Register  on 
Thursday,  March  24. 1988. 
DATS:  Comments  must  be  received  on  or 
before  August  12, 1988. 
AOOims:  Comments  should  be  directed 
to:  FTC/Office  of  the  Secretary.  Room 
138. 6th  St.  and  Pa.  Ave..  NW., 
Washington.  IXI 20580. 
PON  niRTNBI  MTOMIIATION  contact:  ' 

C  Lee  Peeler,  FTC/S-4002.  Washington. 
DC  20580.  (202)  328-3090. 
•UPPUMCNTANY  INTONMATION:  In  FR 
Doc.  88-6436,  appearing  in  the  Federal 
Register  issue  for  Thursday.  March  24, 
1988.  53  FR  9666,  the  date  by  which 
comments  must  be  received  should  now 
be  on  before  August  12, 198a  The 
proposed  consent  agreement  has 
recently  been  placed  on  the  public 
record  for  a  period  of  sixty  (60)  days. 
Ihiblic  comment  is  invited. 

List  of  Subjects  hi  16  CFR  Part  IS 

Food  supplements.  Trade  practices. 
Banjamin  I.  Bonnan, 
Acting  Secretary. 
[FR  Doc  88-13232  FUed  6-1(^88;  8:45  am] 
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leCFRPartlS 
[Fie  Na  881  0039] 

The  Vone  Companlee  et  al^  Propoeed 
Coneent  Agreement  WHti  Anelyaie  To 
Aid  PubHe  Comment;  Correction 

AOCNCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement; 
correction. 


ti  This  document  corrects  a 
Commission  document  previously 
published  in  the  Fedwal  Registor  on 


Thursday.  June  2. 1968, 53  FR  20131.  The 
previous  document  initiated  a  comment 
period  of  sixty  (60)  days  for  the 
proposed  consent  agreement.  The 
Commission  had.  however,  issued  a 
directive  to  reduce  the  public  comment 
period  frmn  60  days  to  30  days  in  order 
to  permit  earlier  consideration  of  the 
consent  order. 

DATS:  Comments  will  be  received  untU 
Ioly5,1988. 

.  ADDA8M:  Comments  should  be 
addressed  to:  FTC/Office  of  the 
Secretary.  Room  136, 6th  St.  and  Pa. 
Ave.,  NW.,  Washington.  DC  20580. 
MM  nmTHER  MFONMATKM  CONTACT: 
Joan  S.  Greenbaum.  FTC/S-3302, 
Washington  20580.  (202)  326-2629. 
•UPPLCMCNTARV  MTOMIATKNI:  In  FR 
Doc.  88-12442.  appearing  in  the  Federal 
Register  issue  for  Thursday,  June  2, 1988, 
53  FR  20131.  the  deadline  date  for 
receiving  comments  should  be  July  5. 
1988. 

List  of  Subjects  in  16  CFR  Part  13 

Supermarkets,  Trade  practices. 

Benjamin  L  Bennan, 

Acting  Secretary. 

(FR  Doa  88-13233  Fded  6-10-83;  8:45  am] 
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leCFRPartaOS 

Regulatory  Flexibility  Act  Review  of 
Rule  for  (Mng  Energy  Coete  end 
Conaumptlon  Information  Ueed  In 
Labeling  and  AdvertMng  for 
Coneumer  Applancft  Under  the 
Energy  PoMcy  and  Coneervatlon  Act 

AOCNCY:  Federal  T^ade  Commission. 
action:  Notice  Terminating  Regulatory 
Flexibility  Act  Review  of  the  Appliance 
Labeling  Rule,  and  Summary  and 
Analysis  of  Comments. 


r.  On  April  8. 1985,  tiie  Federal 
Trade  Commission  ("the  Commission"), 
in  accordance  with  the  Regulatory 
Flexibility  Act  *  and  publication  of  a 
Plan  for  the  I^riodic  Review  of 
Commission  Rules.*  published  a  notice 
in  the  Federal  Regbter  *  soliciting 
comments  and  data  on  whether  the  Rule 
for  Using  Energy  Costs  and 
Constunption  Information  Used  in 
Labeling  and  Advertising  for  Consumer 
Appliances  Under  the  Energy  Policy  and 
Conservation  Act.  16  CFR  Part  305  ("die 
Rule"  or  "the  Appliance  Labeling  Rule") 
has  had  a  significant  economic  impact 


'  Pub.  L  06-354, 04  SUL 1164, 8  U.S.C  601  •/  $eq. 
(1962)  Cnhe  RFA "). 

•  46  FR  3511S  (July  7. 1961). 

•  80  FR  13820  (April  8. 1968)  ("die  Notice"). 


on  small  entities,*  and  if  it  has.  whether 
the  Rule  should  be  amended  to  minimize 
any  such  economic  impact.  The  Notice 
requested  that  all  comments  and  data  be 
submitted  to  the  Commission  no  later 
than  May  8, 1985.  These  comments  are 
summarized  in  this  notice.  Based  on  the 
comments  received,  the  Commission 
finds  that  there  is  an  insufficient  basis 
to  conclude  that  the  Appliance  Labeling 
Rule  has  had  a  significant  economic 
impact  upon  a  substantial  number  of 
small  entities.  The  Commiseion, 
therefore,  is  terminating  this  proceeding. 
DATE  This  action  is  effective  as  of  June 
13. 1988. 

FOR  nmTNCR  INFORMATION  contact: 

James  Mills.  Attorney.  Federal  Trade 
Commission,  Division  of  Enforcement, 
Washington.  DC  2058a  202-326-3035. 
SUPPLCMCNTARY  information: 

LBadcground 

Section  324  of  die  Eneigy  Policy  and 
Conservation  Act  (EPCA)  *  required  the 
Federal  Trade  Commission  to  consider 
issuing  labeling  rules  for  the  disclosure 
of  estimated  annual  energy  costs  or 
alternative  energy  consumption 
information  for  at  least  13  categories  of 
major  household  appliances.  The  statute 
also  required  that  the  disclosures  be 
based  on  standard  test  procedures 
prescribed  by  the  Department  of  Energy 
(DOE).  On  November  19. 1979.  the 
Commission  issued  a  final  rule  *  for 
seven  appliance  categories:  (1) 
Jlefrigerators  and  refrigerator-fieezers; 
(2)  fi«ezers;  (3)  dishwashers;  (4)  clothes 
washers;  (5)  water  heaters;  (6)  room  air 
conditioners;  and  (7)  furnaces,  lie 
Commission  exempted  five  other 
categories  of  appliances  "*  either 
because  the  cost  difference  between  the 
least  and  most  efficient  appliances  was 
not  large  enough  to  be  lilcely  to  affect 
consumer  purdiase  decisions,  or 
because  the  appliances  were  already 
highly  efficient  and  not  substantial 
energy  users.  The  Commission  recently 
amended  the  Rule  to  include  the 
cat^ory  of  central  air  conditioners  and 
heat  pumps.* 

The  Rule  requires  that  energy 
information,  including  eneigy  costs  (in 
dollars)  or  energy  efficiency  information 
(disclosed  as  energy  efficiency  ratings 
(EER)).  based  on  die  DOB  test 


*  The  definition  of  the  tern  "small  entity"  wai  set 
out  in  die  Notice.  See  footnote  9.  below. 

•  Pub.  L  94-163. 80  SUt  871. 42  US.C  629*  (Dec 
22. 1975). 

•  44  FR  66466  (Nov.  10. 1079).  codified  at  16  CFR 
Part  306. 

''  The  appliances  exempted  were  clothes  dryers, 
home  heating  equipment  (otiier  dian  furnaces), 
televieioa  eete,  kitchen  range*  and  ovens,  and 
humidifiers  and  dehumidifiers. 

*  S2  FR  46688  (Dec.  lA  1867). 


procedures,  be  disclosed  on  labels  and 
in  retail  sales  catalogs  for  aU  covered 
products  except  furnaces.  The  yellow 
and  black  labels  must  include  a 
highlighted  energy  cost  or  efficiency 
disclosure,  a  range  indicating  the  hijghest 
and  lowest  energy  costs  or  efficiencies 
for  all  similar  appliance  models,  and  a 
chart  that  permits  an  individual  to 
estimate  how  much  it  will  cost  to  nm  the 
appliance  each  year.  For  furnaces,  the 
energy  usage  information  must  be 
disclosed  on  separate  fact  sheets,  whUe 
the  labels  on  the  furnaces  themselves 
disclose  energy-saving  tips  and  direct 
consumers  to  the  fact  sheets.  For  central 
air  conditioners  and  heat  piunps,  the 
label  must  contain  the  EER  and  range 
information.  Additional  energy  usage 
and  cost  information  must  be  either  on 
fact  sheets  or  in  a  directory. 

Certain  point-of-sale  promotional 
materials  must  disclose  the  availability 
of  energy  cost  or  energy  efficiency  rating 
information.  The  required  disclosures 
and  all  claims  concerning  eneigy 
constmiption  made  in  writing  or  in 
broadcast  advertisements  must  be 
based  on  the  results  of  the  DOE  test 
procedures. 

The  statute  and  the  Rule  bodi  place 
responsibility  for  testing  and  labeling  on 
manufacturers.  The  responsibility  of 
retailers  is  limited  to  refiaining  from 
removing  labels  or  rendering  them 
illegible.  Violations  are  punishable  by 
fines  of  $100  for  each  unit  in  violation. 

The  Regulatory  Flexibility  Act 
requires  tihat  the  FTC  conduct  a  periodic 
review  of  rules  that  have  or  will  have  a 
significant  economic  impact  upon  a 
substantial  number  of  small  entities.* 
The  piupose  of  this  review  is  limited  to 
determining  whether  the  Rule  should  be 
continued  without  change,  or  should  be 
amended  or  rescinded,  consistent  widi 
the  stated  objectives  of  applicable 
statutes,  to  minimize  any  significant 
economic  impact  of  the  Rule  upon  a 
substantial  number  of  smaU  entities. 

In  order  to  conduct  the  periodic 
review  of  this  Rule  pursuant  to  the  RFA, 


*  For  the  purpose  of  this  review  under  die  RFA. 
the  term  "imall  entity"  is  defined  under  die  SmaU 
Business  Size  Standards,  codified  at  13  CFR  Part 
121.  and  recently  revised  by  the  SmaU  Business 
AdminUtratioa  (48  FR  5024  et  $eq.  (Feb.  A 1064)]. 
The  definitions  of  "small  enttty"  applicable  to  diose 
business  entities  covered  by  the  Rule  are:  For 
manufacturers  of  air  conditioning  and  warai-air 
heating  equipment  fewer  dian  7B0  employees:  for 
manufacturers  of  refrigerators,  freesers  and  dodie* 
washers,  fewrer  than  1,000  employees;  Tor 
manufacturers  of  other  covered  appliances,  fewer 
than  500  employees:  for  wholesalers  of  electrical 
appliances,  fewer  than  600  employees:  for 
department  stores,  under  tl8J  million  in  annual 
saler.  for  retaUen  of  household  appliances,  under 
$4J5  million  in  annual  sales:  and.  fat  plumbing, 
heating  and  air  conditioning  contractors,  under  87 
million  in  annual  sales. 


the  Commission,  in  the  Notice,  posed  the 
six  questions  detailed  below  for 
comment.  The  Commission  requested 
the  factual  data  [e.g.,  economic  and 
accounting  information,  statistical 
analysis,  surveys,  studies.  et(^)  upon 
whidi  submitted  comments  are  based  be 
included  with  the  comments. 

On  the  basis  of  the  comments 
received,  and  for  other  reasons, 
discussed  below,  the  Commission  lacks 
Sufficient  evidence  to  conclude  that  the 
AppUance  Labeling  Rule  has  had  a 
significant  economic  impact  on  a> 
substantial  number  of  small  entities. 
However,  the  Commission  is  initiating 
today  a  separate  rulemaking  proceeding 
that  addresses,  among  other  things, 
concerns  that  have  been  raised  in 
comments  in  this  proceeding. 

n.  The  Comments 

There  were  six  questions  posed  in  the 
Notice.  Twenty-five  comments  were 
submitted.'**  Seventeen  comments  Came 
fit>m  the  industry:  Four  from  trade 
associations  '  *  and  thirteen  from 
appliance  manufacturers.  Two  of  the 
manufacturers  appeared  to  be  larger 
than  "small  entities."  "  Nine 
manufacturers  characterized  themselves 
in  one  way  or  another  as  being  small 
businesses  ",  and  one  company, 
althou^  it  appeared  bom  its  comment 
to  be  a  "small  entity."  did  not  so 
characterize  itself.'*  Seven  comments 


»  The  comments  have  been  placed  on  the  public 
record  in  this  proceeding  under  category  23 
(Regulatory  Flexibility  Act  Review  Comments)  of 
Public  Record  Docket  No.  20e-lS  They  are 
designated  23-1  through  23-25.  References  to  the 
comments  will  be  made  by  meaiu  of  the  single- 
word  name  of  the  commenler  (last  name  for 
individuals,  primary  name  for  corporations),  the 
number  of  the  comment  and.  when  appropriate,  the 
page  of  the  comment.  For  example,  a  reference  to 
page  2  of  the  comment  submitted  by  W.C  Wood 
Company  Limited  would  be  designated  as:  Wood 
23-e/Z 

>  >  The  Hydnmics  Instttate  ("Hydronics").  23-11: 
die  Manufactured  Housing  Institute  ("MHT).  23-13; 
the  Air<londitioaing  and  Refrigeration  Institute 
("ART').  23-14:  the  Gas  Appliance  Manufacturers 
AssodaUon  ("GAMA"),  23-ia 

■■  Admiral  Division  of  Magic  Shef,  Inc. 
("Admiral ').  23-4:  First  Company  ("Firsr).  23-8. 

■*  Domback  Furnace  and  Foundiy  Co. 
("Domback").  23-1;  General  Machine  CorporaUon 
("General").  23-3;  W.C  Wood  Company.  Ud. 
("Wood"),  23-6  a  -7:  Bard  Manufacturing  Company 
("Bard").  23-12:  Ford  Products  CorporaUon  ("Ford"). 
23-15:  Oneida  Royal  Inc  ("Oneida").  23-17. 
Defiance  IntenaUonal  ("Defiance").  23-18;  20d> 
Century  HaaUng  and  Ventilating  Co.  ("20di 
Century").  23-24;  Thermo  Products,  Inc  ('Thermo"). 
23-25. 

**  Consolidated  Industries  Corp. 
("Consolidated").  23-2. 
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were  received  from  consumers  >■  and 
one  comment  was  received  from  a  state 
energy  office.** 

The  following  discussion  treats  eadi 
question  in  sequence  and  the  comments 
received  pestaining  to  that  question.  As 
an  aid  to  discussing  the  questions  with 
respect  to  which  there  were  several 
conmients,  the  comments  have  been 
divided  into  two  groups — those 
generally  in  support  oJF  the  Rule  and 
those  generally  in  opposition  to  the  Rul& 
Discussion  follows  the  onnments. 

A.  Question  1:  Has  the  Rule  had  a 
significant  economic  impact  (costs  and/ 
or  benefits)  on  a  substantial  number  of 
small  entities?  Mease  describe  the 
details  of  any  such  significant  negative 
and/or  positive  economic  impact 

Comments  in  Support  of  the  Rule 

The  Hydronics  Institute  is  the  national 
trade  association  for  boiler 
manufacturers  and  producers  of  other 
hydronic  heating  components.*'' 
Commenting  oo  behalf  of  its 
membership,  Hydronics  noted  that  by 
increasing  consmner  information,  and 
thereby  oBiering  product  choice,  the 
labeling  program  "*  *  *  has  been  a 
stimulus  to  boiler  manufacturers  to 
improve  the  efficiency  of  their  products, 
as  was  intended  by  the  Rule.  The 
manufacturers  now  compete  for  the 
contractors'  business  on  the  basis  of 
high  efficiency,  and  this  has  led  to 
installation  of  more  high-efficiency 
boilers."  »•  The  Hydronics  Institute  also 
noted  that  the  Rule  exerted  no  undue 
burden  on  manufacturers. 

The  three  manufacturers  who 
commented  in  favor  of  the  Rule  voiced 
similar  opinions.  Ford  Products,  a 
manufsctiirer  of  uydronic  boilers,  warm 
air  heating  equipment  and  water 
heaters,  has  not  found  it  difficult  to 
comply  with  the  Appbance  Labeling 
Rule  to  date.  Ford  believes  that  uniform 
testing  procedures  and  labeling  make  it 
possible  for  manufacturers  successfully 
to  tell  more  efficient  products  that  cost 
more.  The  Rule,  according  to  Ford, 
enables  manufacturers  to  explain,  using 
the  required  information,  that  the  extra 
cost  will  be  paid  l^^ck  over  time  by 
dollar  savings  resulting  from  the  higher 
efficiency  of  the  product** 


'»  Parker.  23-8;  Plk«,  23-».  DeLeo,  23-10;  La  Penta. 
23-20:  AnteU.  23-21;  SUpL  23-22  MaodnL  23-23. 

'*  Iowa  Energy  Policy  ConncU.  SUte  Energy 
Office  of  Iowa  ("Iowa").  23-18. 

'  ^  The  odier  main  trade  asaociationj  repreaentiiig 
manufacturer*  of  central  environmental 
cooditiaaing  ayatera  are  CAMA.  23-19  and  tiie  AN. 
23-14. 

••23-11/1, 

••23-15/1. 


The  W.C.  Wood  Co.,  a  mannfoctnrer 
of  refrigerators  and  inezen,  betteres 
that  the  Role  has  resulted  in  keener 
competition  between  manufacturers  to 
produce  more  efficient  products,  which, 
in  turn,  has  resulted  in  overall 
improvements  in  energy  consumption  in 
the  home  appliance  area.  Wood  believes 
that  the  Rule  does  not  place  any  undue 
burden  on  manufacturers,  and  believes 
that  the  Rule  benefits  mtmufacturers 
because 

*  *  *  it  gives  an  honest  yardstick  for 
comparison  of  efficiencies  in  tlie  market 
place.  A  manufacturer  who  puts  an  extra 
effort  into  achieving  superior  energy 
efficiency  of  his  prodticts  is  able  to  make  this 
advantage  visible."  *°  General  Machine 
Corporation,  a  manufactnrer  of  bailers  and 
fuTDBces,  describes  itself  as  "a  very  small 
company."  General  stated  that  the  Rule 
benefits  its  company  and  the  industry  in 
general.  In  addition.  General  comz-uented, 
"*  *  *  it  has  helped  to  promote  the 
development  and  sale  of  higher  efficiency 
equipment  sfaice  its  inception.  The  cost  of 
testing  and  Isbeisig  has  not  caused  an 
economic  hardship  oo  us."  ** 

Comments  in  Opposition  to  the  Rule 

Seven  manufacturers  '*  stated  that 
the  Rule  has  had  a  negative  economic 
impact  on  them,  or  on  the  industry  as  a 
whole.  Four  of  these  manufacturers  ** 
shared  in  the  o(moem  that  compliance 
with  the  DOE  test  procedures  and  the 
Commission's  Rule  puta  them  at  a 
competitive  disadvantage  with  respect 
to  their  larger  competitors.  As 
articulated  by  Bard: 

The  Rnle  has  had  a  significant  economic 
impact  on  OS  as  8  small  manufactmw 
l>ecau8e  we  do  not  have  the  production 
requirements  as  compared  to  a  large 
manufacturer.  The  cost  to  implement  the  FTC 
law  are  the  same  whether  a  manufacturer  is 
small  or  large;  however,  the  fixed  cost  with  a 
large  manufacturer  are  spread  over  his  large 
production  of  units,  whereas,  our  costs  to  a 
small  manufactnrer  are  much  greater  in 
proportion  because  of  our  low  unit  volume. 
We  figure  that  our  unit  cost  to  label  will  run 
approximately  $10  to  $12  per  unit  and  we 
assume  that  the  larger  manufacturer  *  *  * 
will  run  approximately  45  [cents]  per  unit** 


"23-8/2. 

**  DonifaMlt.  2S-1.  CoaaoUdatml.  23-2.  Pint  23-6. 
Bard,  23-12  and  SOtfi  Century  (all  raaaulactiire 
furaacea:  Firat  and  Bard  manufactara  central  ak 
conditionart  as  well)  noted  their  pra(>leins  and 
expreiaed  aneqtdrocal  oppoaitian  to  tlie  Rule. 
AdndraL  2S-4  (manafactaiing  moat  OMtor 
appBancea.  exceiit  faniaee*  and  oantral  ak 
condiUonera)  and  Thatmo,  23-4S  (manufacturing 
fumacas  and  air  oooditiaaen),  wMe  expreaaing 
problaaa  wtdi  tite  Rale  and  saggeattng 
modificationa  to  it  are  nonetfaeleaa  geneiaUy  in 
favqr  of  the  Rule'*  obiectivea  of  energy  oonaervation 
and  ansfgy  asage  dturlmnim 

*•  Dombmdt  23-1;  Consolidated.  23-K  Bard. 
23-12;  "niemw,  23-25. 

"  2S-U/1. 


The  First  Company  stated  that  the 
labeling  requirement  is  extremely 
burdensome  to  First  and  provides  no 
benefit  to  the  public,  since  most  of  its 
furnaces  and  air  conditioning  equipment 
are  sold  to  installing  dealers  and 
distributors.  First  stated  that  it  has 
spent  over  $301000  on  "these  labels" 
over  the  past  three  to  four  years  without 
being  able  to  detect  any  measurable 
results." 

Admiral  noted  that  small  dealers  ** 
experience  a  negative  economic  impact 
because  the  cost  information  on  the 
labels  changes  from  time  to  time  due  to 
the  increased  national  average  cost  for 
energy  as  published  by  DOE.*'  Admiral 
pointed  out  that  this  can  result  in  labels 
showing  different  energy  costs  (since 
they  are  based  on  different  unit  cost  for 
energy)  on  identical  models. 
Consequently,  Admiral  maintains.  "[t]he 
dealer  must  sell  the  floor  samples,  often 
at  mark  downs  and  physically  replace 
them  with  new  units."  '" 

Discussion 

The  Commission  believes  that  tlw 
alleged  adverse  economic  impact  and 
the  other  concerns  raised  by  these  seven 
manufacturers,  while  obviously 
significant  and  deserving  of  attention, 
do  not  provide  a  sufficient  basis  for  the 
Commission  to  conclude  that  the  Rule 
has  had  a  significant  economic  impact 
upon  a  substantial  number  of  small 
entities.  Therefore,  no  modifications  to 
the  Appliance  Labeling  Rule  in  this 
proceeding  are  proposed. 

First,  Congress  was  aware  that 
compliance  with  the  mandates  in  the 
Energy  Policy  and  Conservation  Act 
(EPCA)*>  would  not  be  without  cost 


*■  23-6.  Of  courae,  the  ultimate  imii  latwiia  here 
are  actuaHy  the  consuiner*  into  whose  home  the 
product*  are  installed,  and  1 305.11(b)(1)  of  the  Rule 
requires  that  they  l>e  ahown  fact  iheeta  Itefore 
purcfaate. 

*•  "lYoduct*  manufactured  by  the  Aitadral  and 
Magic  Chef  Oiviakma  of  Magic  Clief,  Inc.  are 
distributed  natiooaUy  through  over  7.000 
Independent  dealers.  Moat  of  these  dealers 
repreteiit  small  busineaaet  within  the  commnnity 
they  serve."  Admiral  23-4/1 

"  Under  the  Role,  eech  required  label  or  fact 
sheet  for  a  covered  appliance  must  show  a  range,  or 
scale,  indicating  the  range  of  energy  costs  or 
efflciencies  for  all  models  of  a  size  or  capacity 
comparable  to  the  labeled  model  Ranges  are 
compiled  by  the  Commission  from  manufacturars' 
data  derived  by  following  the  DOE  test  procedures, 
and  using  the  current  representative  average  unit 
cost  for  energy  as  published  by  DOE  annually.  The 
data  ate  snbmined  to  the  Commission  in 
accordance  with  1 306J  of  the  Rule. 

••2»-«/l. 

*•  Pub.  L  94-183.  80  Stat  871. 42  U3.C  8201 
(1S78). 


when  it  enacted  that  law.  Moreover, 
there  are  a  substantial  number  of 
comments  on  the  record  in  the  instant 
proceeding  (just  discussed)  to  the  effect 
that  the  Rule  is  not  unduly  burdensome 
for  small  entities. 

Second,  imder  the  statute,  in  order  for 
a  manufacturer  to  make  energy  claims, 
DOE-spedfied  tests  must  be  performed. 
For  example,  manufacturers  cannot, 
legally  make  any  energy  usage  or  cost 
representations,  including  certifications 
to  trade  associations  for  inclusion  in 
directories,  without  first  having 
performed  the  DOE  test  procedure  on 
the  basic  model  in  question.  This  is  true 
irrespective  of  the  Commission's  Rule. 
Consequently,  although  the 
representations  on  fact  sheets  for 
furnaces  must  by  statute  and  regulation, 
be  based  on  the  DOE  test  procedures, 
the  cost  of  performing  the  test 
procedures  should  not  be  viewed  as 
exclusively  a  negative  economic  impact 
resulting  from  the  labeling  requirements 
of  the  Commission's  Rule. 

Finally,  with  respect  to  burdens 
described  by  the  fiimace  manufacturers 
and  the  label  problems  described  by 
Admiral,  the  Commission,  in  a  separate 
rulemaking  proceeding  commenced 
today,  is  considering  amendments  to  the 
Rule  that  would  adtkess  these  issues. 

B.  Question  2:  Is  there  a  continued 
need  forthe  Rule  and  all  of  its  ' 
requirements? 

Comments  in  Support  of  the  Rule 

Consiuner  letters  frequently  expressed 
that  continuing  the  Rule's  requirements 
is  justified  because  the  Rule  provides 
pre-pturchase  comparative  information 
at  the  point  of  purchase.*** 

Two  manufacturers  commented  in 
fayor  of  the  Rule  directiy  in  response  to 
this  question.**  For  example,  Wood 
believes  that  the  Rule  is  responsible  for 
energy  consumption  savings  in  two 
ways.  First  the  disclosures  enable  the 
buying  public  to  use  energy  consumption 
as  a  means' of  comparison  when 
purchasing.  Second,  because  energy 
usage  of  appliances  is  now  public 
information,  competition  is  sharpened 
between  manufacturers  to  come  up  with 
more  efficient  products. 

The  Manufactured  Housing  Institute 
commented  that  energy  usage 
information,  primarily  with  respect  to 
furnaces,  is  indeed  important  and  that 
energy  usage  information  shoidd  ■ 
continue  to  be  disseminated  for  these 


RjaJes 
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*•  Paricer.  2S-&  Pike.  23-0:  DeLea  23-10;  AngelL 
23-21;  StapL  23-22. 

•>  Wood.  23-8;  Pord.  23-15.  It  appears  that 
Admiral.  23-4.  and  General.  23-3,  also  see  a 
contintted  need  for  the  Rule  (Admiral  auggeat* 
modifications),  but  their  oonunent*  do  not  articulate 
tU*  directly. 


appliances.  MHI  believes  that  instead 
of  appearing  on  separate  fact  sheets,  the 
specific  energy  usage  information 
shoiUd  be  on  labels  ahached  to  the 
furnaces  sold  in  new  homes,  in  order  to 
improve  the  program.**  The  Hydronics 
Institute,  representing  boiler 
manufacturers,  noted  that  now  that  the 
labeling  program  is  in  place  for  furnaces, 
"[t]o  eliminate  the  labeling  requirement 
would  cause  new  confusion,  and  might 
lead  to  distortion  of  advertised  facts  on 
the  part  of  some  producers  or 
installers."** 

The  Iowa  Energy  Policy  Couiidl 
provided  charts  with  its  comment  to 
show  the  cost  effectiveness  of  buying 
more  efficient  appliances.  In  supporting 
the  notion  of  continuing  the  Rule's 
requirements  as  to  all  products,  the 
Council  noted.  "*  *  *  if  a  consumer 
does  not  have  (the  energy)  information 
at  their  disposal  they  are  not  able  to 
m^ke  an  intelligent  informed 
decision."** 

Comments  in  Opposition  to  the  Rule 

The  four  furnace  manufacturers  ** 
agreed  that  for  furnaces,  the 
requirements  of  the  Ride  are  not 
necessary  and  never  were.  According  to 
these  commenters,  the  fact  sheets  are 
superfluous  because  the  manufacturers 
provide  the  energy  usage  information 
with  materials  they  already  produce  in 
connection  with  the  sale  of  their 
products,  either  independentiy  or  in 
trade-association-produced  directories. 

Two  trade  associations,  ARI  **  and 
CAMA  *',  share  in  the  opinion  that 
with  respect  to  furnaces  and  water 
heaters,  the  Rule  should  no  longer  apply. 
According  to  these  associations, 
because  of  the  way  in  which  these 
products  are  marketed,  it  would  make 
more  sense  for  ener^  usage  disclosures 
to  be  made  in  the  trade  associations' 
Directories  than  on  fact  sheets.  In  this 
way,  consumers  ultimately  would  be 
given  the  energy  usage  information  by 
dealers  and  installers,  without 
unnecessary  expenditures- to 
manufacturers. 

Discussion 

The  comments  in  support  of  the  Rule's 
continuation  make,  by  themselves,  a 
strong  case  in  favor  of  the  Appliance 
Labeling  Rule.  These  comments  indicate 
that  the  Rule  is  informing  consumers 


»»  23-13. 

"  28-11/2. 

*•  23-16/1  • 

»»  Domback.  23-1:  Consolidated,  23-2;  First  23-5; 
Bard.  23-12.  Bard  also  manufactures  central  air 
condiUoners  and  heat  pumps,  and  First  also 
manufacture*  air  oonditioning  equipment 

"23-14. 

"23-19. 


about  energy  efficient  characteristics  of 
covered  products.  However,  with 
respect  to  the  concerns  expressed  by  the 
furnace  manufacttuers  and  their  trade 
associations,"  die  Commission  is 
proposing  to  amend  the  Rule  to  include 
a  directory  option  for  furnace 
manufacturers  in  a  separate  proceeding. 

C.  Questions  3:  (a)  What  burdens,  if 
any,  does  compliance  with  the  Rule 
place  on  small  entities? 

(b)  To  what  extent  are  these  burdens 
that  small  entities  would  also 
experience  under  standard  and  prudent 
business  practices? 

Apparentiy,  because  of  the  similarity 
between  Question  1  *•  and  Question 
3(a),  comments  that  are  responsive  to 
one  of  these  questions  are  also 
responsive  to  the  other.  Therefore,  for  a 
review  of  comments  that  pertain  to 
question  3(a),  see  the  earlier  discussion 
relating  to  Question  1. 

The  Hydronics  Institute,  commenting 
on  behaUf  of  manufacturers  of  boilers, 
noted  that  although  there  were  initially 
objections  to  testing  and  catalog 
revisions  to  accommodate  the  new  data 
required  by  the  Rule  and  the  DOE  test 
procedures,  these  changes  have  been 
made  and  the  pattern  is  now  accepted 
-as  standard  practice.*" 

Ford  Products  noted  that  "The 
burdens  placed  by  the  Ride  are  no 
greater  a  strain  to  the  small  entity  than 
could  be  expected  from  the  normal 
performance  evaluation  and  product 
testing  carried  out  by  a  manufacturer  of 
heating  appliances,  using  prudent 
business  practices."  ** 

D.  Question  4:  What  changes,  if  any, 
should  be  made  to  the  Rule  that  would 
minimize  the  economic  effect  on  small 
entities? 

Three  manufacturing  companies  ** 
joined  with  one  trade  association  **  in 
suggesting  that  manufacturers  of 
furnaces  be  afforded  the  option  of 
complying  with  the  Rule's  disclosure 
requirements  for  their  products  by  being 
listed  in  a  trade  association  directory 
like  the  one  currently  produced  by 
CAMA  CAMA  also  suggested  that  the 
Rule  be  modified  to  allow  this  option  for 
manufacturers  of  water  heaters  as  well. 


*•  See  discussion  at  the  end  of  Question  1. 

*•  "Has  the  Rule  had  a  significant  economic 
impact  (costs  and/or  benefits)  on  a  substantial 
niunber  of  small  entities?  Please  describe  the  details 
of  any  such  significant  negative  and/or  positive 
impact" 

♦•23-11/2. 

*■  23-15/2. 

«•  Ford.  23-lS/l;  Oneida.  23-17:  Therma  23-15. 

••GAMA.  23-19/1-2. 
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Three  manufectuiers  of  ftunaoes  ** 
suggested  that  the  Rule  and/or  EFCA  be 
amended  so  that  furnaces  are  not 
covered. 

Admiral  **  and  Wood  **  suggested 
that  the  Rule  be  amended  so  energy 
usage  for  covered  products  other  than 
furnaces  and  room  air  conditioners 
would  be  expressed  in  terms  other  than 
dollars.  This  would  eliminate  diie  need 
for  periodic  update  of  labels  and  the 
resulting  consumer  confosion  and  dealer 
inconvoiience.*^  Wood  suggested  that 
kilowatt  hours  per  year  (kwh/yr)  be 
substituted,  while  Admiral  snggested  tlie 
use  of  an  energy  efficiency  rating  (EER). 

The  Manufactured  Housing  Institute 
sug^sted  aioending  the  Rule  to  require 
that  furnaces  bear  labels  showing  their 
EER  rating,  rather  than  the  labels 
currently  required  that  simply  direct 
consumers  to  ask  for  fact  sheets 
showing  that  information.** 

As  discussed  earlier,  there  is 
insufficient  evidence  for  the  Commission 
to  condode  that  the  Rule  has  bad  a 
significant  eoommiic  impact  on  a 
substantial  munber  of  small  entities. 
Therefore,  the  rntwmifffiiTn  is  not 
amending  the  Rule  in  this  proceeding. 

E.  Question  &  To  what  extent  does 
the  Rale  overlap,  duplicate  or  conflict 
with  other  federal,  state  and  local 
government  rules? 

Two  manufacturers  responded 
directly  to  fliis  question.**  Defiance 
noted  its  belief  that  there  is  no 
dupUcatian  or  conflict  with  other  rules, 
and  Ford  Products  suggested  ^at  the 
Rule  coeld  be  improved  in  this  regard  by 
insuring  dtat  there  is  consistency  in  test 
procedures  required  by  various 
localities. 

Since  Section  327  of  EPCA  establishes 
that  the  C(Hnmission's  Rule  will  be 
preemptive  of  any  stale  regulatioas,  the 
Commission  will  make  no  changes  in  the 
Rule. 

F.  Question  &  Have  technology, 
economic  conditions  or  other  factors 
changed  in  the  area  affected  by  the  Rule 
since  its  promulgation  in  197B  and.  if  so, 
what  effect  do  these  changes  have  on 
the  Rile  or  Aose  covered  by  it? 

There  were  no  substantive  comments 
in  response  to  dus  question. 

IILCoacfasiaa 

After  carefully  considering  the 
comments,  the  Commission  believes  that 


*«  OombMiu  23-1/2:  CoMolukted.  23^%  Fksi. 
23-6.  Fiist  aUo  maniifactuias  ceatial  ak 
cowBtiaBiag  equipoient 

«»23-«/i 

♦•23-7/1-2. 

"  Sea  aariior  diacunion  under  reaponsea  la 
QaeatiaaL 
••23-13. 
••  Ford,  23-15/2;  Defianca,  23-ia/L 


they  do  not  present  •  sufficient  basis  to 
conclude  that  the  Appliance  Labeling 
Rule  has  had  a  significant  economic 
impact  vpaa  a  sidMtantial  number  of 
small  entities.  The  Commission  is 
therefore  terminating  this  proceeding. 
However,  some  of  the  comments  raise 
issues  or  make  st^estions  that  are 
being  explored  in  a  separate  amendment 
proceeding. 

List  of  SdiloGls  Id  It  CFK  PMt  316 

Advertising,  Energy  conservation. 
Household  appliances,  Labeling. 
Reporting  and  recordkeeping 
requirements. 

A  ulkutMj .  Ths  Regiilatory  PtedbOfty  Act  5 
U.S.C  eoietteq.  (IflSO). 

By  diractioa  of  tiie  Commission. 
Emily  H.  Rode 
Secretary. 

[PR  Doc.  SB-130B8  Filed  S-tO-SB;  8:45  am]     - 
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DEPARTMENT  OF  JUSTICE 

Justic*  llanagemant  Division 

28CFRPwt11 

[Or(isrNe.12S0-ni 

Debt  Cdtoetton,  Tax  Rotund  OffMts 
fof  CoiecHon  of  Judgments 

AOEMCY:  Department  of  Justice. 
ACnON:  Notice  of  proposed  rulemaking. 

SumiAiiy:  The  Department  of  Justice 
amends  Part  11  of  Title  28  of  the  Code  of 
Federal  Regulations  by  establishing 
procedures  for  refeiring  to  the  Secretary 
of  the  Treasury  debts  for  collection  by 
offset  against  Federal  income  tax 
refunds.  This  regulation  is  intended  to 
strengthen  Uie  u>ility  <rf  the  Department 
to  collect  outstanding  debts. 
DATES:  Comments  mast  be  received  oo 
or  before  July  13. 1968. 
AOORCSS:  Comments  should  be 
addressed  to  Robert  C.  Niffenegger, 
United  States  Department  of  Justice, 
Office  of  the  ComptroUer,  Jna^ce 
Management  Division,  Room  1121,  lOtfa 
Street  and  Constitution  Avenue  NW.. 
Washington.  DC  20530.  AU  comments 
submitted  in  response  to  this  final 
regulation  will  be  available  for  public 
inspection,  during  and  after  the 
comment  period,  at  this  address 
between  the  hours  of  9  ajn.  and  5  p.m., 
Monday  through  Friday  of  each  week, 
except  Federal  holidays. 
FOR  FURTHBI  MRMWATNM  CONTACR 
Robert  C  Niffenegger  (202)  633-€345. 
This  is  not  a  toll  free  number. 


tUPPtnOMTiUIV  MPOMIATIONE 
Backgroond 

Section  2653  of  the  Deficit  Reduction 
Act  (31  U.S.C.  3720A}  authorizes  the 
Secretary  of  the  Treasury  to  offset  a 
delinquent  debt  owed  to  the  Federal 
Government  from  the  income  tax  refund 
due  a  taxpayer  when  other  collection 
efforts  have  failed  to  recover  the  amount 
due.  The  purpose  of  the  Act  is  to 
improve  the  ability  of  the  Goveniment  to 
cofiect  money  owed  it  while  adding 
certain  notice  requirements  and  other 
protections  for  the  debtor.  This  rule 
implements  seqtion  2653  of  the  Act 

The  statute  directs  any  Federal 
agency  that  is  owed  s  pest  due,  legally 
enforceable  debt  by  a  named  person  to 
notify  die  Seoetaiy  of  the  TYeasury  in 
accordance  with  regulations  issued  by 
the  Department  ofTkeasuiy  (lYeasoiy) 
at  26  CFR  3014M02-6T  (19B6).  Before  a 
Fedwal  agency  may  give  such  notice, 
however,  it  must  first:  (1 )  Make  a 
reasonable  attempt  to  notify  the  debtor 
that  the  agency  proposes  to  refer  the 
debt  for  a  tax  r^Fund  deduction;  (2)  give 
the  debtor  00  calendar  days  from  tiie 
date  of  the  Department's  Notice  of 
Intent  to  present  evidence  that  all  or 
part  of  the  debt  is  not  past  due  or  legally 
enforceable;  (3)  consider  all  evid«ice 
the  debtor  presents  before  determiniog 
that  all  or  part  of  fine  debt  is  psst  due  of 
legally  enforceable:  and  (4)  satisfy  any 
other  conditions  that  the  Secretary  of 
the  Treasury  may  prescribe  to  ensure 
that  die  agency's  determination  is  valid 
and  that  ^  sgency  has  made 
reasonable  efforts  to  obtain  payment  of 
the  debt  Treasury's  rules  for  offsets 
against  tax  refund  are  currently  limited 
to  intfividual  taxpayers  for  a  period 
begmning  on  January  1. 1986  and  ending 
June  30, 1988. 

The  rule  provides  that,  before  the 
Department  of  Justice  will  refer  a  debt  to 
Treasury  (through  IRS),  notice  of  Oiat 
intention  will  be  sent  to  the  debtor.  This 
notice  will  inform  the  debtor  of  the 
nature  and  amount  of  the  debt,  that 
unless  the  debt  is  repaid  within  80 
calender  days  from  the  date  of  the 
Depculment's  Notice  of  Intent,  the 
Department  intends  to  collect  the  debt 
by  requestins  the  IRS  to  offset  any  tax 
refund  payable  to  the  debtor  and  that 
the  debtor  has  a  right  to  a  review  within 
the  DepartmenL 

The  Department  plans  to  use  these 
procedures  vigorously  to  obtain  tax 
offsets  to  collect  outstanding  |udgments 
in  favor  of  the  United  States.  The 
Department  will  refer  to  Uie  IRS  for  tax 
refimd  offset  final  civil  judgments 
containing  money  awards  and  final 
rrindnal  Judgments  that  include  fines 
and/or  other  assessments  of  money. 
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Since  these  referrals  will  be  of  final 
judgments,  dte  taiqiayer  may  not  raise 
issues  related  to  the  fact  or  the  amount 
of  Judgment 

The  taxpayer  will  be  provided  with 
notice  that  the  Department  plans  to  refer 
the  taxpayer's  judgment  debt  to  the  IRS 
for  ofhiet  of  any  Federal  tax  refund,  and 
will  be  provided  00  days  in  which  to 
piesent  evidence  diet  all  or  part  of  a 
civil  judgment  or  a  criminal  fine  and/or 
assessmeirt  is  not  past-dne.  or  to  present 
evidence  that  the  amount  of  the  dvil  or 
criminal  judgment  debt  to  be  reported  to 
the  IRS  is  not  the  amount  currently 
owed,  or  to  show  that  the  judg^nent  has 
been  stayed  or  satisfied. 

If  the  taxpayer  does  not  pay  the 
amount  due  in  the  jwi^ent  or  present 
evidence  dut  die  amount  is  not  past 
due,  nor  currendy  owed  in  whde  or 
part,  nor  stayed,  nor  satisfied,  at  die  end 
of  the  notice  period,  the  Department  will 
re£er  the  taxpayer's  judgment  to  the  IRS 
for  offset  of  the  taxpayer's  Federal  tax 
refund.  If  the  taxpayer  req>onds  to  the 
notice  and  raises  objections,  the 
Assistant  Attorney  General  for 
Adodnistration  wfll  review  die  evidence 
presented  by  the  taxpayer  and 
determine  whether  to  terminate  efforts 
to  offset  the  judgment  modify  the 
amount  to  be  referred  or  nda  for  oBset 
the  ammmt  stated  in  the  notice.  The 
Assistant  Attorney  General  for 
Administration  wdl  notify  die  taxpayer 
of  his  or  her  decision  in  writing.  There  is 
no  appeal  of  this  dednon. 

The  statute  requires  a  Federal  agency 
to  provide  a  debtor  with  notice  of  a 
proposed  IRS  offset  and  at  least  60  days 
wittdn  wddcfa  to  prevent  evidenoe 
regarding  die  debt  31  U.S.C  3720A(b). 
Becaase  securing  evidence  of  die  date  of 
reosipt  of  the  notice  is  costly  and 
potentiaUy  time  «in«MTnit^  and  the 
DqMrtment  considers  five  days  an 
adequate  period  for  afaaoet  all  notices  to 
be  delivered  by  mail,  the  regulations 
allow  five  maiUng  days  in  addition  to 
the  statutmy  minimum  of  00  days  from 
the  date  of  die  notice  of  proposed  ofiiset 
within  udiicfa  the  taxpayer  may  present 
evidence.  The  date  of  the  notice  is  the 
date  shown  on  the  notios  letter  as  its 
date  of  Issuance.  Use  of  the  notice  date 
rather  than  its  receipt  date  will 
eliminate  confusion  and  diqnites 
regarding  cakaJation  of  the  60  day 
period  required  by  the  statute. 

OdierMatlsn 

This  is  not  a  major  rule  within  die 
meaning  of  sedtion  1(b)  of  Executive 
Order  1229L  The  Department  certifies 
that  this  regulation  will  not  have  a 
significant  economic  Impact  on  a 
substantial  number  of  small  entities. 
Tliese.procedures  will  only  apply  to 


named  individuals.  Thus,  the  regulation 
will  not  affect  any  small  entities. 
Accordingly,  this  rule  is  exempt  from 
requirements  of  the  Regulatory 
Flexibility  Act  5  U.S.C.  601-612  (Supp. 
1986).  Tlih  rule  contains  no  reporting 
and  record  keeping  requirements  subject 
to  the  Paperwork  Reduction  Act  of  1980. 

List  of  Subjects  In  28  CFR  Part  11 

Claims. 

By  virtue  of  the  authority  vested  in  me 
as  Attorney  General  by  31  U.S.C  3720A 
and  28  U.S.C.  301,  509  and  SIO,  Part  11  of 
Tide  28  of  die  Code  of  Federal 
Regulations  is  proposed  to  be  amended 
as  follows: 

PART  UNAMENDED] 

1.  The  audiority  citation  for  diis  Part 
11  is  proposed  to  be  revised  to  read  as 
follows: 

Authority:  28  U.S.C.  301,  SOB,  510,  31  U.S.C 
3718,  as  amflDdsd  by  Pub.  L  99^78. 31  U.&C 
372DA 

2.  Part  11  is  proposed  to  be  amended 
by  adding  Sofafwrt  B,  consisting  of 

{ 11.10,  to  tend  as  follows: 

Subpart  B—Tte  Roftaid  Offssts 

§11.10   Proosduras  tar  tsx  refund  offsets 
for  Vis  ceOedkNi  of  Jwl0ments. 


(a)  Hie  Dqiartmant  may  refer  any 
past-due.  non-paid  final  dvil  or  criminal 
judgment  debts  imposed  by  a  court  of 
the  United  States  against  an  individual 
to  the  Secretary  of  the  Treasury  for 
offset  Qudgments  in  amounts  lower 
than  $2Sj00  or  outstanding  for  bnger 
them  ten  years  are  not  subject  to 
referral.) 

(b)  The  Department  will  provide  the 
dvil  or  criminal  judgment  debtor  with 
written  notice  of  its  hitent  to  offset 
before  initiating  the  oSiset  Notice  will 
be  mailed  to  the  debtor  at  (he  current 
address  of  ths  debtor,  as  detennined 
bam  information  obtained  from  the  IRS' 
prior  year's  tax  records  or  from 
information  regarding  the  debt 
maintained  by  die  Department  of 
Justice.  Tin  notice  sent  to  the  debtor 
will  inform  the  dditor  that 

(1)  Hie  dvil  or  criminal  judgment  debt 
is  past  doe; 

(2)  The  Department  intends  to  refer 
the  dvil  or  criminal  judgment  to  the 
Secretary  of  the  Treasury  for  offset  from 
income  tax  refunds  diet  may  be  due  to 
indivldnals; 

(3)  Tlia  debtor,  within  65  days  of  the 
date  on  the  written  notice,  has  an 
opportunity  to: 

(i)  Present  evidence  that  all  or  part  of 
a  dvil  judgment  debt  or  a  crindnal  fine 
and/or  assessment  is  not  psst-due; 


(ii)  Present  evidence  that  the  amount 
of  the  dvil  judgment  debt  or  ctiminal 
fine  and/or  assessment  as  reported  to 
the  IRS,  is  not  the  amount  currently 
owed; 

(iii)  Present  evidence  that  die 
judgment  debt  has  been  stayed  or 
satisfied.  • 

(4)  If  dw  dvd  or  criminal  judgment 
debtor  wishes  to  contest  die  oflEset  he  or 
she  must  present  evidence  set  forth 
under  paragraph  (bN3)  of  diis  section  by 
a  date  specified  in  the  notice.  The 
debtor  must  present  such  evidence  to 
the  Assistant  Attorney  General  for 
Administration  at  the  address  specified 
in  the  notice.  The  Assistant  Attorney 
General  for  Administration  will  review 
the  evidence  and  make  a  determination 
whether  to  terminate  efforts  to  offset  the 
judgment  modify  the  amount  to  be 
referred,  or  refer  fat  aSwet  the  emount 
stated  in  the  notice,  and  notify  the 
debtor  in  writing.  Tlere  is  no  appeal  of 
this  decision. 

(5)  The  audiorify  of  die  Assistant 
Attorney  General  for  Administration 
may  be  redelegated  to  subordinate 
officials  as  appn^iriate. 

Date:  June  7. 1968. 
Edwin  Msass  m. 
Attorney  General. 
(FR  Doc.  8*-13288  Filed  ft-lO-eS;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Dspsrtniont  of  Um  Navy 

32CFRPart701 

[8ECNAV  mstnidioo  S211.SC] 

AvaNabllty  of  Dopartmant  Of  tlM  Navy 
Records  and  PuMcatlons  of  ttM  Navir 
Documsnts  Affocdng  0w  Public 

AOINCV:  Department  of  the  Navy.  IX}D. 
action:  Proposed  rule. 

SUMMARV:  A  new  specific  exemption 
rule  is  proposed  to  be  added  to  other 
existing  Navy  exemption  rules  for 
exempted  systems  of  records  subject  to 
die  Privacy  Act  of  1974, 5  U.&C  562a.  to 
accomodate  a  new  exempted  rectud 
system  identified  as  NOl754-<3.  entided: 
Navy  Child  Development  Services 
PrograBL  Exemption  from  oertain 
provisions  of  the  Privacy  Acf  must  be 
invoked  by  rulemaking  to  protect  from 
accpss  the  personal  infonnation 
contained  in  the  new  record  system. 
DATES:  Comments  must  be  received  on 
or  before  July  13. 19ea 
AOORESS:  Send  any  oommente  to  Mn. 
Gwen  Aitkoi.  Head.  PA/FOIA  Branch. 


BEST  COPY  AVAILABLE 


I 
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Office  of  the  Chief  of  Naval  Operations 
(OP-00B30).  Department  of  the  Navy. 
The  Pentagon.  Washington.  DC  2035a 

FON  PURTHm  mramuTiON  contact: 
Mrs.  Aitken  at  the  above  address  or 
telephone:  202-897-1459. 

SUPKBiBffrAIIV  mfodmation:  The 
Department  of  the  Navy  proposes  to 
exempt  certain  provisions  of  a  new 
system  of  records  N01754-3.  "Navy 
Qiild  Development  Services  Program" 
under  the  provisions  of  5  U.S.C- 
552a(kK2)  of  the  Privacy  Act  of  1974. 

list  of  Subjects  in  32  CFR  Part  Tin 

Privacy,  Exemption,  hivestigalive 
Infoimation,  Records.  Accordingly,  it  is 
proposed  to  amend  Subpart  G  of  32  CFR 
Part  701  as  follows: 

PART  701— {AyENOED] 

1.  The  authority  citation  continues  to 
read  as  follows: 

Aittfaority:  5  U.S.C  552a,  32  CFR  Part  286a. 

2.  Add  paragraph  (h){7)  to  9  701.119. 

Subpart  6— Privacy  Act  ExMiptiofw 
|701.11t   Exempliona  for  apecffic  Navy 
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{^)  Naval  Military  Personnel 
Command.  •  *  *  I 

[7)IDNOl754-3 

System  Nbme.  Navy  Child 
Development  Services  Program. 

Exemption.  Portions  of  this  system  of 
records  are  exempt  from  the  following 
subsections  of  Tide  5  U.S.(X552li  (c)(3) 
and  (d). 

Antfaocity:  5  U.S.C  SS2a(kH^  j 

Reasons.  Exemption  is  needed  in 
order  to  encourage  persons  having 
knowledge  of  abusive  or  neglectful  acts 
toward  dbildren  to  report  such 
information,  and  to  protect  such  sources 
from  embarrassment  or  recriminations, 
as  well  as  to  protect  their  right  to 
privacy.  It  is  essential  that  the  identities 
of  all  individuals  who  furnish 
infonnation  under  an  express  promise  of 
confidentiality  be  protected. 
Additionally,  granting  individuals 
access  to  information  relating' to 
criminal  and  civil  law  enforcement,  as 
well  as  the  release  of  certain  disclosure 
accountings*,  could  interfere  with 
ongoing  investigations  and  the  orderly 
administration  of  jtistice,  in  that  it  cotdd 
result  in  the  concealment,  alteration, 
destruction,  or  fabrication  of 
information;  could  hamper  the 
identification  of  offenders  and  the 
dispositon  of  charges;  and  could 


jeopardize  the  safety  and  well  being  of 
parents  and  their  ddldren. 

•       •       •      -  •       * 

LNLByoum. 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

lune  7, 1968. 

[FR  Do<^  88-13202  PUed  8^10-88;  8:45  am] 


DEPARTMEHT  OF  HEALTH  AND 

HUMAN  SERVICES  ::     '.; 

Ilaalth  Cara  Finanditg  Adminiatration 

42CFR  Part  412 
[BERC-36«-P} 

Madlcara  Program;  Eff act  of  Appaala 
on  tha  HoapltaKSpacfflc  Portion  of  tha 
Proapactlva  Paymant  Rata 


p.  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACTKM:  Proposed  rule. 


;  This  proposed  rule  would 
amend  and  clarify  the  prospective 
payment  regulations  governing 
administrative  and  judicial  review  of 
payment  amounts  in  order  to  resolve 
confusion  concerning  interpretation  of 
those  regulations.  In  partioilar,  the  rule 
would  amend  and  clarify  the  provision 
pertaining  to  adjustment  of  the  hospital- 
specific  rate  under  the  prospective 
payment  system. 

DATE:  Comments  will  be  considered  if 
we  receive  them  at  the  aiq)Kq;>riate 
address,  as  provided  below,  no  later 
than  5:00  p  jn.  on  August  12, 1968. 
ADOMSS:  Mail  comments  to  the 
following  address:  Health  Care 
Financing  Administration.  Department 
of  Health  and  Human  Services. 
Attention:  BERG-366-P,  P.O.  Box  26676. 
Baltimore.  Maryland  21207. 

If  you  prefer,  you  many  deliver  your 
comments  to  one  of  the  following 
addresses: 
Room  300-G,  Hubert  R  Humphrey 

Building,  200  Independence  Avenue. 

SW.,  Washington.  DC.  or 
Room  132.  East  High  Rise  Building.  6325 

Security  Boulevard.  Baltimore. 

Maryland. 

If  comments  concern  information 
collection  or  recordkeeping 
requirements,  please  address  a  copy  of 
comments  to:  Office  of  Management  and 
Budget,  Office  of  Information  and 
Regulatory  Affairs,  Room  3206.  New 
Executive  Office  Building.  Washington. 
DC  20503.  Attention:  Allison  Herron. 

In  oommenting  please  refer  to  file 
code  BERC-366-P.  Comments  received 
timely  will  be  available  for  public 


inspection  as  they  are  received,  which 
generally  begins  about  three  weeks  after 
publication  of  a  document,  in  Room  300- 
G  of  the  Department's  offices  at  200 
Independence  Avenue,  SW., 
Washington.  DC  on  Monday  through 
Friday  of  each  week  from  8:30  a  jn.  to 
5:00  p  jn.  (phone:  202-245-7890). 
NM  PURTHCR  MFONMATION  contact: 
Edward  Rees.  (301)  966-4536. 
TARV  INFOnHATlON. 


L  Background 

A.  The  Prospective  Paytttent  System 

Under  section  1886(d)  of  the  Social 
Securify  Act  (the  Act),  enacted  by  the 
Sodd  Security  Amendments  of  1983 
(Pub.  L  96-21)  on  April  20, 1983,  a 
prospective  payment  system  for 
Medicare  payment  of  inpatient  hospital 
services  was  estabtished  effective  with 
hospital  cost  reputing  periods  beginning 
on  or  after  October  1. 1983.  Under  this 
system.  Medicare  payment  is  made  at  a 
predetermined  specific  rate  for  each 
discharge.  All  discharges  are  classified 
according  to  a  list  of  diagnosis-related 
groups  (DRGs).  This  list  currentiy 
contains  475  specific  categories. 

Section  1886(dHl)  of  the  Act,  as 
amended  by  the  Consolidated  Omnibus 
Budget  Reconciliation  Act  of  1965  (Pub. 
L  99-272).  provides  lor  a  four-year 
transition  period  during  which  a 
declining  portion  of  the  total  prospective 
payment  rate  is  based  on  a  hospital- 
spedflc  rate  per  discharge,  and  a 
^dually  increasing  portion  is  based  m 
a  FMeral  rate  per  discharge.  (Section 
107(ff){l)  of  the  financed  Budget  and 
Emergency  Deficit  Control  Reaffirmation 
Act  of  1967  (Pub.  L 100-119)  extended 
the  transition  period  through  the  first  51 
days  of  a  hospital's  cost  reporting  period 
in  the  fifth  year.)  The  hospital-specific 
rate  is  based  on  a  hospitid's  historical 
cost  in  a  given  base  year.  The  Federal 
rate  is  based  on  the  average  of  the 
Btandanfiaed  historical  costs  of  all 
hospitals,  urban  or  rural,  national  or 
regional.  The  Federal  rate  is  based  on 
regional  average  standardized  amounts 
in  the  first  year  of  the  transition  period, 
and  is  a  Mend  of  regiiHial  and  national 
average  standardized  amounts  in  the 
second  year  tiirOu^  the  first  51  days  of 
a  hospital's  cost  reporting  period 
beginning  on  or  after  October  1, 1967. 
Beginning  with  the  52nd  day  of  a 
hospital's  cost  reporting  period 
beginning  in  Federal  fiscal  year  (FY) 
1988.  and  continuing  thereafter,  payment 
for  inpatient  hospital  services  is  based 
on  national  payment  rates. 

In  order  to  implement  the  prospective 
payment  system  for  inpatient  hospital 
services  as  required  by  section  1886(d) 


of  the  Act  we  pnbBshed  tfie  following 
documents  in  die  Fedtral  Re^ster. 

•  On  September  1. 1983.  we  published 
an  interim  final  rule  with  comment 
period  (48  FR  39752),  effiective  for 
hospital  cost  reporting  periods  beginning 
on  or  after  October  1, 1983.  Tedmical 
corrections  were  issued  on  October  19, 

1983  (48  FR  48467). 

•  On  Janaaiy  3, 1964,  we  published  a 
final  rule  (49  FR  234)  to  make  dianges  to 
the  regulations  as  the  result  of  our 
consideration  of  the  public  comments 
that  were  received  in  req>onse  to  the 
interim  final  rule.  Technical  corrections 
lot  this  document  were  issued  on  June  1, 

1984  (40  FR  23010). 

•  In  order  to  update  the  prospective 
payment  rates  for  FY  1965,  we  published 
a  proposed  rule  on  July  3. 1984  (46  FR 
27422)  and  a  final  rule  on  August  31, 

1984  (49  FR  34728).  fiv  which  technical 
corrections  were  issued  on  October  15, 
1984. 

•  On  March  29, 1985.  we  published  a 
final  rule  (50  FR  12740)  redesignating  tiie 
prospective  pajrment  regulations, 
originally  set  fordi  in  42  OH  Part  405 
(S§  405.470  through  405.477).  to  a  new  42 
CFR  Part  412  ({{  412.1  tiirough  412.125). 

•  In  order  to  update  the  prospective 
payment  rates  for  FY  1986.  we  published 
a  proposed  rule  June  10, 1985  (SO  FR 
24366)  and  a  final  rule  on  September  3, 

1985  (50  FR  35646),  for  which  technical 
corrections  were  issued  on  October  28, 

1985  (50  FR  43570). 

•  On  May  6. 1886,  we  published  an 
interim  final  rule  (51  FR  16772}  effective 
May  1, 1986  or  earlier  to  make  changes 
in  die  regulations  as  required  by  the 
Consolidated  Omnibus  Reconciliation 
Act  of  1985  (Pub.  L  99-272). 

•  In  order  to  update  the  prospective 
payment  rates  for  FY  1987.  we  published 
a  proposed  rule  on  June  3. 1986  (51  FR 
19970),  and  a  final  rule  was  issued  on 
September  3, 1986  (51  FR  31454),  for 
which  technical  corrections  were  issued 
on  October  1. 1986  (51  FR  34980). 

•  On  November  24. 1986,  we 
published  a  final  rule  widi  comment 
period  (51  FR  18772)  effective  October  1. 

1986  to  make  changes  in  the  regulations 
as  required  by  the  Omnibus  Budget 
Reconciliation  Act  of  1986  (Pub.  L  9&- 
509). 

•  In  order  to  update  the  prospective 
payment  rates  for  FY  1968,  we  published 
a  proposed  rule  on  June  10. 1987  (52  FR 
22080)  and  a  final  rule  on  September  1, 
1967  (52  FR  33034),  for  which  technical 
corrections  were  issued  on  September 
18, 1987  (52  FR  35350)  and  October  9, 

1987  (52  FR  37789). 

•  As  a  result  of  the  enactment  of  Pub. 
L 100-119,  we  published  a  notice  on 
October  23. 1987  (52  FR  39637)  to 
describe  a  temporary  extension  of  the 


FY  1987  prospective  payment  rates  and 
the  fourth  year  of  the  prospective 
payment  system  transition  period.  That 
extension  was  effective  through 
November  20, 1987,  or  for  the  first  51 
days  of  a  hospital's  cost  reporting  period 
beginning  in  FY  1968. 

A  Issues  To  Be  Addressed  ia  This 
Proposal 

Section  1878  of  the  Act  (implem«ited 
by  die  regriations  in  42  CFR  Part  405, 
Subpart  R)  authorizes  administrative 
and  judicial  review  of  certain  aspects  of 
prospective  payment  rates.  Medicare 
regulations  currently  address  this 
appeals  process  and  the  effect  of 
successhil  appeals  by  hospitals  of  the 
rates  (42  CFR  41272).  but  there  appears 
to.be  some  continuing  public  confusion 
about  the  applicable  provi^ons.  This 
confusion  is  particulariy  evident  with 
respect  to  issues  affecting  the  hospital- 
specific  rate. 

This  docummt  ouUines  the  appeals 
process  and  die  principles  governing 
appeals  and  remedies  resulting  from 
appeals  and  prcqioses  to  reorganize  and 
clarify  the  regulations  to  make  tiiese 
rules  clear.  In  addition,  to  the  extent  a 
revision  of  the  rates  is  permitted,  we  are 
proposing  changes  that  would  authorize 
a  downward  revision  under  the  same 
conditions  that  permit  an  upward 
adjustment  Errors  that  inapprcquiately 
advantage  or  disadvantage  hospitals 
should  be  treated  in  a  like  manner. 

II.  Adnnnistrative  and  Judicial  Review 

A.  The  Appeals  Process 

A  fiscal  intermediary's  determination 
of  a  hospital's  prospective  payment 
amount  is  generally  appealable.  The 
intermediary  must  funiish  the  hospital 
with  written  notice  reflecting  the 
intermediary's  determination  of  the  total 
amount  of  reimbursement  due  the 
hospital.  This  written  notice,  which  is 
called  a  Notice  <A  Amount  of  Program 
ReindMirsement  (NPR).  is  with  certain 
exceptions  subject  to  review  by  the 
Provider  Reimbursement  Review  Board 
(hereinafter  referred  to  as  the  Board).' 


'  Thef*  to  controveny  and  Uligation  over  whether 
certain  prospective  payment  deterniinations  may  be 
appealed  to  the  Bond  prior  to  the  isiuance  of  an 
NPR.  (Compare  HCFA  RuUng  »»-l  (40  FR  22413, 
May  29. 19B4)  and  Sptmgdak  Ataaiorial  Hotpttal 
Absil,  lac  V.  Boweo.  Na  aS-1745  (8th  Cir.  May  11. 
1967]  with  WashJagton  Hospital  Center  v.  Bowan, 
7S5  F.2d  13»  (D.C.  dr.  19S6):  Docton  Hospital,  Inc. 
V.  Bommt,  S11  F.2d  144S  (lllii  Cir.  1B87):  Sunshine 
Heaith  Simteam.  btc  r.  Bowen.  SOB  F.Zd  1390  (BIh 
Cir.  1987);  aad  SL  Francis  Hospital  v.  Bowen,  S02 
F.2d  697  (4th  Cir.- 1988)). 


The  Board  has  jurisdiction  to  review 
the  intermediary's  iletermination  under 
the  conditions  set  forth  in  section  1878 
of  die  Act  The  provisions  of  that  section 
enable  a  hospital  that  has  timely  filed  a 
cost  report  and  has  made  a  claim  for 
additional  reimbursement  to  obtain  a 
hearing  with  the  Board  it  among  other 
things — 

•  The  hospital  is  dissatisfied  with  its 
intermediary's  final  determination  of 
total  program  reimbursement  due: 

•  "The  amount  in  controversy  is 
$10,000  or  more:  and 

•  The  hospital  files  a  request  for  a 
hearing  within  180  days  after  notice  of 
the  intermediary's  final  determination. 

The  Board  has  the  power  to  affirm, 
modify,  or  reverse  a  final  determination 
of  the  intermediary,  and  its  decision  is 
final  unless  the  Secretary,  on  the  , 

Secretary's  motion  and  within  60  days 
after  the  hospital  is  notified  of  the 
Board's  decision,  reverses,  affirms,  or 
modifies  that  decision.  (This  authorify 
has  been  delegated  to  the  Administrator 
and  Depufy  Administrator  of  HCFA. 
Regulations  concerning  this  review  of 
Board  decisions  are  located  at 
1 405.1875.)  Hospitals  have  a  statutory 
right  imder  section  1878  of  the  Act  to 
seek  judicial  review  in  federal  district 
court  of  any  final  decision  of  the  Board 
or  of  any  reversal,  affirmance,  or 
modification  of  that  decision  by  the 
Administrator  or  Deputy  Administrator 
acting  for  the  Secretary. 

Section  1878  of  die  Act  also  provides 
that  a  hospital  may  obtain  judicial 
review  of  a  question  of  law  or 
regulations  without  first  securing  a 
hearing  before  the  Board  if  the  Board 
determines  on  its  own  motion,  or  after 
consideration  of  a  request  for  such 
review.  '•  *  •  *  accompanied  by  such 
documents  and  materials  as  the  Board 
shall  require  for  purposes  of  rendering 
such  determinaUon  *  *  *  ,"  that  it  lacks 
authority  to  decide  such  issues.  The 
hospital,  even  if  it  has  requested 
expedited  judicial  review,  must 
nevertheless  meet  the  jurisdictional 
requirements  of  section  1878  of  the  Act 

Consequentiy,  the  Board  first  must 
determine  that  it  has  jurisdiction  over 
the  case  before  it  can  decide  whether 
the  hospital  is  entided  to  expedited 
judicial  review.  The  Board  has  30  days 
within  which  to  make  the  expedited 
review  decision  once  it  has  determined 
that  it  has  jurisdiction  and  it  has 
received  all  necessary  documentation 
required  for  the  expedited  review 
decision.  The  determination  that  it  lacks 
authorify  to  decide  an  issue  in  a  case 
over  which  it  has  jurisdiction  is 
considered  a  final  decision  for  ptirposes 
of  judicial  review. 
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B.  The  Hospital-Specific  Rate 

The  principal  purpose  of  the 
prospective  payment  system  is  to 
increase  the  efficiency  of  the  Medicare 
program  by  permitting  hospitals  to  keep 
payment  amounts  in  excess  of  their 
costs  and  requiring  them  to  absorb  costs 
in  excess  of  payment  amounts.  (See  S. 
Rep.  No.  23, 98th  Cong..  Ist  Sess.  47 
(1983).  reprinted  in  1983  U.S.  Code  Cong. 
&  Ad.  News  143, 187:  HJL  Rep.  No.  25. 
9eth  Cong..  1st  Sess.  132  (1963).  reprinted 
in  1983  U.S.  Code  Cong,  ft  Ad.  News  219. 
351: 42  CFR  412.1(a].]  Congress  found 
that  under  the  cost-based 
reimbursement  system  hospitals  lacked 
incentives  for  efficiency.  (See  S.  Rep. 
No.  494. 97th  Cong.,  2d  Sess.  28-67 
(1982).  reprinted  in  1982  U.S.  Code  Cong, 
ft  Ad.  News  781, 802-03.)  Although  there 
were  some  limits  on  overall  payment 
amounts,  the  cost-based  method 
responded  to  hospital  cost  increases  by 
providing  increased  reimbursement 

The  change  from  cost  reimbursement 
to  the  prospective  payment  system  was 
expected  to  redistribute  substantial 
amounts  of  Medicare  funds  from 
inefficient  hospitals  to  efficient 
hospitals.  To  cushion  these  effects,  the 
statute  established  a  four-year  transition 
period  before  fully  national  urban  and 
rural  payment  rates  (adjusted  for  local 
wages  and  the  higher  cost  of  living  in 
Alaska  and  Hawaii)  would  apply.  (Hie 
length  of  the  transition  as  originally  set 
forth  by  Congress  was  three  years,  but 
was  extended  to  four  years  by  section 
9102  of  Pub.  U  99-272.)  As  discussed 
earlier,  for  each  year  during  the 
transition,  an  increasing  proportion  of 
the  payment  rate  is  based  on  a  "federal" 
portion  (determined  by  reference  to  the 
historical  costs  of  all  hospitals  in  the 
country  or  a  region),  and  a  declining 
proportion  of  the  payment  rate  for  each 
discharge  (the  "hospital-specific" 
portion)  is  based  on  the  historical  costs 
of  the  particular  hospital  involved. 

To  establish  a  hospital-specific  rate, 
the  intermediary  first  estimated  the 
hospital's  allowable  costs  for  the  base 
period  (generally,  the  most  recent  12- 
month  or  longer  cost  reporting  period 
ending  before  September  30, 1983 
(S  412.71(a)).  The  intermediary  then 
modified  the  allowable  base-period 
operating  costs,  based  on  av^able 
data,  to  make  the  hospital's  reported 
base-period  experience  comparable  to 
those  same  types  of  costs  that  would  be 
incurred  during  the  transition  period  (for 
example,  by  removal  of  nonrecurring 
costs)  (5  412.n(b)).  If  the  hospital 
requested  it  the  intermediary  made 
further  modifications  to  its  estimate  to 
take  into  account  PICA  taxes  and  also 
services  reimbursed  under  Part  B  of 
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Medicare  (Supplementary  Medical 
Insurance)  dining  the  hospital's  base 
period,  which  were  to  be  reflected  in 
prospective  payment  amounts  once  the 
prospective  payment  system  was  in 
place  (S  412.71(c)). 

Through  this  process,  the  intermediary 
could  take  into  account  any  additional 
data  presented  by  the  hospital  Finally, 
the  intermediary  divided  total  allowable 
operating  costs  by  the  number  of 
discharges  in  the  base-period  and  by  the 
hospital's  1961  case-mbc  index.  The  cost 
per  discharge  as  adjusted  by  the  case- 
mix  index  and  updated  by  the 
applicable  updating  factor  became  the 
hospital's  hospital-specific  payment  rate 
for  the  prospective  payment  system 
transition  period  (§  412^). 

C.  Review  of  the  Hospital-Specific  Rate 

As  explained  above,  determination  ef 
the  hospital-specific  rate  involves 
ascertaining  the  amount  of  a  hospital's 
allowable  inpatient  operating  costs 
during  the  specified  bJase-period, 
modifying  these  costs  in  certain  respects 
to  make  them  consistent  with  the  types 
of  costs  the  hospital  would  be  expected 
to  incur  under  the  prospective  payment 
system,  converting  the  total  operating 
costs,  as  modified,  to  a  cost  per 
discharge,  and  adjusting  the  operating 
cost  per  case  by  the  hospital's  case-mix 
index. 

Disputes  may  arise  over  the  amount  of 
costs  incurred  during  the  base  period 
itself,  including  amounts  that  were 
disallowed  for  purpose  of  computing 
inpatient  cost  reimbursement  for  each 
hospital's  base  period.  In  addition, 
disputes  may  arise  with  respect  to  the 
modifications  to  these  base-period  costs 
necessary  to  make  the  hospital's  base- 
period  experience  comparable  to  costs 
incurred  during  the  transition  period. 
Also,  there  are  potential  issues 
concerning  the  calculation  of  the  costs 
on  a  per  discharge  basis  and  the 
adjustment  for  the  hospital's  1981  case- 
mix  index. 

As  we  noted  in  the  preamble  to  the 
final  rule  published  on  January  3, 1984 
(49  FR  234,  259).  the  starting  point  for 
resolving  any  of  the  issues  noted  above 
is  the  legal  requirement  that  the 
prospective  payment  rates,  including  the 
hospital-specific  rate,  must  be  fixed  in 
advance  of  the  period  to  which  the  rates 
apply.  This  requirement  necessarily 
means  that  insofar  as  the  rates  depend 
on  particular  facts,  we  must  use  the  best 
data  and  information  available  at  the 
time  that  the  rates  are  established. 
Moreover,  insofar  as  the  facts  depend 
on  an  interpretation  of  the  law  (for 
example,  whether  particular  costs  are 
aUowable  or  how  they  are  allocated  or 
apportioned),  we  must  make  a  good 


faith  att«npt  to  apply  the  law  and 
regulations  as  fliey  are  understood  at 
diattime. 

In  considering  the  provisions  of 
section  1886(d)  of  the  Act  as  enacted  by 
Pub.  L.  9ft-21  on  April  20, 1983.  Congress 
recognized  that  prospective  rates  for  the 
transition  period  would  have  to  be 
established  rapidly  in  order  to  bring 
some  5,500  hospitals  into  the  system  at 
the  beginning  of  their  costs  rqrarting 
periods  beginning  during  FY  1964,  which 
began  on  October  1. 1983.  As  the 
Conference  Committee  Report  stated, 
"Since  the  hospital-specifio  pwtion  of 
the  rate  must  be  determined  in  advance 
of  the  hospital's  first  fiscal  year  under 
the  system,  the  managers  expect  that  the 
Secretary  will  use  the  best  data 
available  at  that  time  to  determine 
operating  costs  for  the  purposes  of  the 
phase-in."  (HJL  Rep.  No.  47. 98th  Cong.. 
1st  Sess.  182  (1983).  (Emphasis  added.) 

Prior  to  the  time  that  a  hospital 
became  subject  to  the  prospective 
payment  system,  the  hospital  submitted 
its  base-period  costs  report  to  its 
intermetUary  and  the  cost  report  was 
audited  to  (Usallow  costs  not  permitted 
under  the  Medicare  statute  and 
regulations.  Under  the  prospective 
payment  system,  the  intenpediary  was 
required  to  determine  its  best  estimate 
of  the  hospital's  base-period  costs  and 
modifications  thereto  and  to  advise  the 
hospital  of  its  determination.  Hospitals 
were  given  three  weeks  to  submit 
additional  information  or  request 
revisions  in  response  to  the 
intermediaries'  preliminary  estimates, 
and  subsequently  90  days  to  correct 
mathematical  mistakes.  However,  in  the 
end,  the  final  rate  was  determined  by 
the  intermediary  using  its  best  judgment 
based  on  tiie  available  information. 

Once  a  hospital  has  begun  operating 
under  the  prospective  payment  system, 
the  intermediary  may  not  revise  its 
estimate  or  modification  except  in  the 
following  limited  circumstances:  Where 
a  hospital  entering  the  prospective 
payment  system  on  or  before  November 
15. 1983  neglected  to  request  certain 
modifications  to  correct  mathematical 
errors  detected  within  90  days  of  the 
estimate's  issuance;  to  recognize 
prospectively  the  results  of  successful 
appeals  with  respect  to  settlement  of  the 
base-year  costs  by  hospital's;  and  to 
exclude  retroactively  certain 
fraudulently  claimed  costs. 

The  efiiect  of  appeals  on  the  hospital- 
specific  rate  is  a  potentially  confusing 
subject  because  of  the  two  methods 
available  for  review.  A  first  method  of 
review  (indirect  appeal)  results  when 
the  hospital  appeals  issues  related  to  its 
base-period  cost  report  Since  the 


hospital-specific  rate  is  derived  boxa 
data  in  the  base-period  cost  report 
revisions  of  base-period  costs  have 
potential  implications  for  the  hospital- 
specific  rate.  Because  a  hospital 
pursuing  an  indirect  appeal  is  not 
seeking  review  of  the  hospital-specific 
rate  itself  and  might  not  seek  this 
review,  success  does  not  invalidate  the 
rate.  Indirect  appeals  are  wholly 
separate  from  challenges  to  the  validity 
of  the  hospital-specific  rate  that  involve 
issues  arising  fiY)m  errors  in  the 
determination  of  the  rate. 

We  might  have  taken  the  position  that 
the  hospital-^ecific  rate,  once  properly 
set  would  be  effective  for  the  entire 
four-yecu'  transition  period  without  the 
possibility  of  adjustment  based  on  new 
information.  In  light  of  the  transitional 
and  approximate  nature  of  the  hospital- 
specific  rate,  this  would  have  been  a 
reasonable  procedure.  Nevertheless,  as 
noted  above,  current  regulations 
'  authorize  a  prospective  revision  of  the 
hospital-specific  rate  if  additional  base- 
period  operating  costs  are  recognized 
after  appeal  of  the  base-period  NPR. 
This  prospective  adjustment  of  the  rate 
is  made  automatically  even  though  the 
hospital  has  not  challenged  the  rate  or 
obtained  a  ruling  that  the  rate  is 
improper. 

Moreover,  since  discharge  data  were 
included  in  the  base-period  cost  report 
and  are  adjustable  by  the  interme<Uary. 
we  believe  that  more  accurate 
information  pertaining  to  discharge  data 
should  be  treated  in  a  manner  similar  to 
base-period  cost  data.  Accordingly,  we 
propose  to  revise  the  regulations  to 
allow  prospective  adjustment  of  the 
hospital-specific  rate  to  account  for 
more  accurate  base-period  discharge 
informatioa 

A  second  method  of  review  of  the 
hospital-specific  rates  (direct  appeal)  is 
available,  but  as  expUdtly  stated  in 
i  412.72(b).  the  scope  of  review  is 
limited  to  whether  the  intermediary 
followed  the  provisions  of  Sl  412.71  and 
412.72.  Since  the  statute  requires  a 
prospectively-determined  payment  rate. 
1 412.72(b)(3)  provides  that  an  appeal  of 
the  rate  may  not  be  based  on  data, 
information,  or  argiunents  that  were  not 
presented  to  the  intermediary  at  the 
time  of  the  intermediary's  estimation  of 
the  hospital-specific  rate.  An 
intermediary's  estimate  or  modifications 
will  be  considered  legally  erroneous, 
and  thus  subject  to  revision,  only  if  ihe 
intefmeffiaiy  failed  to  follow  the 
required  calculation  procedures, 
induding  the  requirement  to  use  the  best 
data  available.  With  respect  to  this 
latter  requirement  an  intermediary's 
estimate  or  modifications  may  be 


revised  only  if  unreasonable  and  clearly 
erroneous  in  light  of  the  data  available 
at  the  time  they  were  made. 

The  proposed  regulations  clarify  this 
policy  by  specifying  that  revisions  of  the 
hospital-specific  rate  that  meet  the 
criteria  of  the  scope  o&review,  that  is, 
issues  involving  best  data  available  and 
cleariy  erroneous  actions,  will  result  in 
retroactive  revision  of  the  rate.  These 
provisions  regarding  adjustment  of  the 
hospital-specific  rate  would  extend  to 
actions  that  result  in  either  upward  or 
downward  changes  in  the  rate. 

The  distinction  between  a  challenge 
to  costo  allowable  in  the  base  period 
itself  and  a  challenge  to  the  hospital- 
specific  rate  is  critical,  since  the 
standard  of  review  differs  greatiy 
between  the  two  issues.  If  a  hospital 
wants  to  challenge  the  rate  itself,  and  by 
so  doing  obtain  retroactive  releif  in  the 
event  of  success,  it  must  pursue  a  direct 
appeal.  In  the  case  of  a  direct  appeal, 
the  current  regulations  address  certain 
aspects  of  what  constitutes  legal  error  in 
setting  the  hospital-specific  rate. 

The  only  proper  issue  on  a  direct 
appeal  of  the  hospital-specific  rate  is 
whether  the  intermediary  in  fact 
followed  the  required  procedures  in 
establishing  the  rate,  including  the 
requirement  to  use  the  best  data 
available.  The  administrative  review 
process  and  the  courts  can  examine  that 
issue  in  each  direct  appeal  and 
determine  whether  the  intermediaries 
acted  reasonably  under  the 
circumstances  of  each  case.  If  a    ^ 
disallowance  was  based  on  a  legal 
interpretation  later  held  incorrect  by  the 
courta.  the  validity  of  the  rates  would 
not  be  affected  if  the  intermediaries 
made  a  good  faith  attempt  to  act  in 
accordance  with  the  law  and  regulations 
as  they  were  understood  when  tiie  rates 
were  established.  If  the  rate  was 
unlawfully  established  (that  is.  the 
intermediary  acted  ureasonably  in 
estimating  silowable  base-period  costs 
or  making  modifications  to  those  costs), 
fully  retroactive  relief  would  be  granted. 

On  the  other  hand,  when  a  hospital 
successfully  appeals  disallowances  of 
its  base-period  costs  (that  is,  in  an 
indirect  appeal),  the  increased  costa  are 
recognized  in  the  hospital-specific  rate  . 
only  for  subsequent  reporting  periods 
under  the  prospective  payment  system. 
If  a  hospital  desires  retroactive  relief,  it 
must  seek  that  in  a  direct  appeal,  where 
the  standard  of  review  is  substantially 
different  A  prospective  system  requires 
use  of  data  available  at  the  time  that 
rates  are  established,  and  thie  mere  fact 
that  the  data  later  prove  to  have  been 
incorrect  does  not  by  itself  invalidate 
the  rate. 


D.  Proposed  Clanfications  and  Changes 

The  current  regulations  concerning  the 
calculation  of  the  hospital-specific  rate 
(that  is.  (9  412.71  and  412.72]  are 
potentially  confusing  because  they  do 
not  clearly  separate  issues  relating  to 
estimation  of-base-period  costs, 
modifications  to  those  costs  prior  to  the 
beginning  of  the  prospective  payment 
system,  and  subsequent  adjustments 
based  on  later  eventa  such  as  successful 
appeals.  Also,  the  provisions  relating  to 
administrative  and  judicial  review  of  the 
prospective  payment  rate  are  currentiy 
located  in  a  section  related  to  the 
hospital-specific  rate,  although  these 
^provisions  are  clearly  intended  to  relate 
to  all  issues  on  appeal. 

Therefore,  we  are  proposing  to 
reorganize  the  provisions  in  SS  412.71 
and  412.72(a)  to  make  our  intent  clear. 
We  also  propose  to  redesignate  S  412.73 
(Determination  of  the  hospital-specific 
rate)  as  S  412.72  and  S  412.72(a)  as 
S  412.73  so  that  the  provisions 
concerning  determination  of  the 
hospital-specific  rate  would  precede  the 
provisions  relating  to  revising  that  rate. 
In  addition,  we  would  move  the 
provisions  on  administrative  and 
judicial  review  now  set  forth  in 
§  412.72(b)  to  a  new  fi  412.128  and  clarify 
them  as  well.  Also,  we  would  eliminate 
S  412.76.  which  duplicates  the  provisions 
of  current  {  412.72(a)(5)  (which  would  be 
redesignated  as  S  412.73(h)).  The 
following  table  illustrates  the  proposed 
redesignatiom 


Current 


New 


412.71(a) 

4127Kb) 

«2.n{b) 

412.71(cHl) 

412.71(c)(1) 

412.71(c)(2) 

412.71(c)(2) 

412.71(c)(3) 

412.71(d) 

412.72(e) 

412.72(a) 

412.73(a) 

412.72(a)(l)(UMA) 

412.73(b) 

412.72(a)(1) 

412.73(c) 

41Z72(a)(2) 

41Z73(d) 

412.72(a)(3) 

412.73(8) 

412.72(a)(4) 

41278(e) 

412.72(a)(5) 

4U.73(h) 

412.72(b)(1) 

412.12a(a) 

412.72(b)(2) 

412.128(bHl) 

412.72(b)(3) 

412.128(b)(2) 

412.73 

412.72 

412.70 

We  believe  that  the  regulations 
addressing  adjustment  of  the  hospital- 
specific  rate  should  result  in  equitable 
effects  for  both  the  industry  and  the 
government  Consequentiy,  we  are 
proposing  that  both  retroactive  and 
prospective  adjustments  of  the  hospital- 
specific  rate  may  result  in  either 
ina«ases  or  decreases  in  payments. 
Similar  criteria  would  be  applied  in 
determining  the  effective  date  of  the 
adjustment  regardless  of  which  party 
benefits  from  the  rate  revision. 
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UL  Ragulalory  Impact  Statement 

These  proposed  regulations  would 
clarify  and  make  minor  revisions  in  the 
regulations  governing  administrative 
and  judicial  review  of  payment  amounts 
under  the  prospective  payment  system. 
Consequently,  we  have  detennined  that 
there  is  no  need  for  the  analysis 
required  by  Executive  Order  12291  for 
rules  that  have  a  significant  impact  on 
the  economy.  In  addition,  we  certify  that 
an  analysis  is  not  required  under  the 
Regulatory  Flexibility  Act  (5  U.S.C  604) 
because  the  rule  changes  would  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entides. 
Also,  we  certify  that  an  analysis  is  not 
required  under  section  1102(b)  of  the  Act 
because  this  proposed  rule  would  not 
have  a  significant  impact  on  die  f 

operations  of  a  substantial  number  of 
small  rural  hospitals. 

IV.  Other  Required  Infoimation 

A  Paperwork  Burden 

Section  412.71  contains  information 
collection  requirements,  which  were 
previously  approved  by  the  Office  of 
Management  and  Budget  (OMB)  in 
accordance  with  44  U.S.C  3504  and 
given  the  approval  number  of  093&-0288. 
However,  that  approval  expired  on  June 
30. 1984.  Therefore,  as  required,  we  wiU 
submit  a  copy  of  this  proposed  rule  to 
OMB  for  its  review  of  these  information 
collection  requirements.  Organizations 
and  individuals  desiring  to  submit 
comments  on  the  information  collection 
requirements  should  direct  them  to  the 
agency  official  whose  name  appears  in 
the  "ADDRESS"  section  of  Uiis 
preamble. 

B,  Public  Comment 

Because  of  the  large  number  of  pieces 
of  correspondence  we  normally  receive 
on  a  proposed  rule,  we  are  not  able  to 
acknowledge  or  respond  to  them 
individually.  However,  we  will  consider 
all  comments  that  we  receive  by  the 
date  specfficed  in  the  "Dates"  section  of 
this  preamble,  and,  if  we  decide  to 
proceed  with  a  final  rule,  we  will 
respond  to  the  comments  in  the 
preamble  of  that  rale. 

List  of  Subjects  in  42  CFR  Part  412 

Health  facilities.  Medicare. 
42  CFR  Part  412  would  be  amended  as 
set  forth  below: 

PART  412-PROSPECTIVE  PAYMENT 
SYSTEM  FOR  INPATIENT  HOSPITAL 
SERVICES 

A.  The  authorify  citation  for  Part  412 
continues  to  read  as  follows: 


Anthofity:  Sees.  1102, 1122, 1871.  and  188S 
of  the  Social  Security  Act,  as  amended  (42 
U.S.C  1302, 1302a-l.  laOShfa.  and  ISeSww). 

B.  Subpart  E  is  amended  as  follows; 

1.  The  table  of  contents  for  Subpart  E 
is  amended  by  revising  the  titles  of 
S  9  412.71. 412.72.  and  412.73.  and  by 
removing  the  tide  of  S  412.76  to  read  as 
follows: 


Subpart  E— DtennlneMon  of  TranslMon 
Period  Payiiwiil  Rates 


412.71  Oetennination  of  modifled  base- 
period  inpatient  operating  costs. 

412.72  DetenninatioD  of  the  hospital-specific 
rate. 

412.73  Permissible  adjustments  of  the 
hospiul-spedfic  rate. 

•        •        •        «        • 

2.  Section  412.71  is  revised  to  read  as 
follows: 


S  412.71    Determination  of  modMed  I 
period  Inpatlsnl  operaUng  costs. 

(a)  General  rule.  The  hospital-specific 
portion  of  the  prospective  payment  rate 
Is  derived  from  inpatient  operating  costs 
that  are  incurred  during  a  base  period 
and  modified  for  use  under  the 
prospective  payment  system.  The 
modified  base-period  inpatient 
operating  costs  are  determined  as  set 
forth  in  this  section. 

(b)  Estimate  of  base-period  coats.  (1) 
Except  for  new  hospitals,  whose 
transition  period  payments  are 
determined  under  1 412.74,  the 
intermediary  estimates  each  hospital's 
Medicare  Part  A  allowable  inpatient 
operating  costs,  as  described  in 

S  412.2(c),  for  the  12-month  or  longer 
cost  reporting  period  ending  on  or  after 
September  30, 1982  and  before 
September  30, 1983. 

(2)  If  the  hospital's  last  cost  reporting 
period  ending  before  September  3a  1963 
is  for  less  than  12  months,  the  base 
period  is  recent  12-month  or  longer  cost 
reporting  period  ending  before  such 
short  reporting  period,  with  an 
appropriate  adjustmoit  for  inflation. 

(c)  Modifications  to  baae-i)eriod  costs. 
(1)  Prior  to  detenninig  the  hospital- 
specific  rate  under  i  412.72,  the 
intermediary  modffies  the  hospitars 
allowable  base-period  inpatient 
operating  costs  to  make  the  hospital's 
base-period  experience  comparable  to 
the  types  of  costs  expected  to  be 
incurred  during  the  prospective  payment 
system  transition  period.  The 
intermediary  includes  malpractice 
insurance  costs  and  excludes  the 
following: 


(i)  Nursing  differential  costs.* 

(ii)  Medical  education  costs  as 
described  in  §  413.85  of  thia  chapter 

(iii)  Capital-related  costs  as  described 
in  §  413.130  of  this^chapter. 

(iv)  Kidney  acquisition  costs  incurred 
by  hospitals  approved  as  renal 
transplantation  centers  as  described  in 
S  412.100.  IGdney  acquisition  costs  in 
the  base  period  are  determined  by 
multiplying  the  hospital's  average 
kidney  acquisition  cost  per  kidney  times 
the  number  of  kidney  tran^lants 
performed  by  the  hospital  and  covered . 
by  Medicare  Part  A  during  the  base 
I>eriod. 

(v)  Higher  costs  that  were  incurred  for 
purposes  of  increasing  base-period 
costs. 

(vl)  One-time  nonrecurring  hi^ier 
costs  or  revenue  ofi^sets  that  have  the 
effect  of  distorting  base-period  costs  as 
an  appropriate  basis  for  computing  the 
hospital-specific  rate. 

(vii)  Higher  costs  that  result  from 
changes  in  hospital  accounting 
principles  initiated  in  the  base  period. 

(viii)  For  cost  reporting  periods 
beginning  on  or  after  October  1. 1984 
through  any  part  of  a  cost  reporting 
period  occurring  before  Januaiy  1, 1989, 
the  cost  of  qualffied  nonphysician 
anesthetists'  services  as  described  in 
8  412.113(c). 

(2)  Before  the  date  it  becotnes  subject 
to  the  prospective  payment  system,  a 
hospital  may  request  the  intermediary  to 
farther  modify  its  estimated  base-period 
costs  to  take  into  account  the  following: 

(i)  Services  paid  for  imder  Medicare 
Part  B  during  die  hospital's  base  period 
that  will  be  paid  for  under  prospective 
payments,  lie  base-period  costs  may  be 
increased  to  include  estimated 
payments  for  certain  services  previously 
billed  as  physicians'  services  before  the 
effective  date  of  S  405.5S0(b)  of  this 
chapter  (October  1. 1983).  and  estimated 
paymmts  for  nonphysidans'  services 
that  were  not  furnished  either  (firecUy  or 
under  arrangements  before  October  1. 
1983  (die  effective  date  of  (  405.310(m) 
of  this  chapter),  but  may  not  include  the 
costs  of  anesthetists'  services  for  whidi 
a  physician  employer  continues  to  biH 
under  {  405.553(b)(4)  of  tids  chapter. 

(ii)  "Hie  payment  of  PICA  taxes  during 
cost  reporting  period  subject  to  the 
prospective  payment  system,  if  the 
hospital  had  not  paid  such  taxes  for  aO 
its  employees  'during  its  base  period  and-  ■ 
is  required  to  participate  effective 
January  1, 1984. 


>  A*  fcnneriy  providsd  in  1 40&«3a  wrUch  wu 
ramovad  from  the  CFR  on  Septembar  1. 1963  (48  PR 

aseii).  ^ 


(3)  If  a  hospital  requests  that  its  base- 
period  costs  be  modified  under 
paragraph  (cK2)  of  this  section,  it  must 
timely  provide  the  intermediary  with 
sufficient  documentation  to  justify  the 
modification  and  adequate  data  to 
compute  the  modified  costs.  The 
intermediary  decides  whedier  to  use 
part  or  all  of  the  data  on  the  basis  of 
audit,  survey,  and  other  information 
available. 

3.  Secd'on  412.72  is  revised  to  read  as 
follows: 

t412.72    Oetennination  of  the  hoepHii- 
epedflc  rate. 

(a)  Costs  on  a  per  discharge  basis. 
Ilie  intermediary  determines  the 
hospital's  modified  base-period 
operating  cost  per  discharge  by  dividing 
the  total  modified  operating  costs  by  die 
number  of  discharges  in  the  base  period. 

(b)  Case-mix  adjustment  The 
intermediary  divides  the  modified  base- 
period  cost  per  discharge  by  the 
hospital's  1981  case-mix  index.  If  the 
hospital's  case-mix  index  is  statistically 
unreliable  (as  determined  by  HCFA),  the 
hospital's  base-period  costs  are  divided 
by  the  lower  of  the  following: 

(1)  The  hospital's  estimated  case-mix 
index. 

(2)  The  average  case-mix  index  for  the 
appropriate  classifications  of  aU 
hospitals  subject  to  cost  limits 
established  imder  (  413.30  of  this 
chapter  for  cost  reporting  periods 
beginning  on  or  after  October  1, 1982 
and  before  October  1, 1983. 

(c)  Updating  base-period  costs — (1) 
For  Federal  fiscal  year  1984.  The  case- 
mix  adjusted  base-period  cost  per 
discharge  is  updated  by  the  applicable 
updating  factor,  as  adjusted  for  budget 
neutralify. 

(2)  For  Federal  fiscal  year  1985.  The 
amount  detennined  tmder  paragraph 
(c)(1)  of  this  section  is  updated  by  the 
applicable  updating  factor,  as  adjusted 
for  budget  neutralify. 

(3)  For  Federal  fiscal  year  1986.  (1) 
The  amoimt  detennined  imder 
paragraph  (c)(2)  of  this  section  is 
updated  by — 

(A)  Zero  percent  for  the  first  seven 
months  of  the  hosptial's  cost  reporting 
period;  and 

(B)  One-half  of  one  percent  for  the 
remaining  five  months  of  the  hospital's 
cost  reporting  period. 

(ii)  For  purposes  of  determining  the 
updated  base-period  cost  reporting 
periods  beginning  in  Federal  fiscal  year 
1987  (that  is,  on  or  after  Ocober  1, 1986 
and  before  October  1, 1987),  the  update 
factor  for  the  previous  cost  reporting 
period  is  deemed  io  have  been  one-half 
of  one  percent 


(4)  For  Federal  fiscal  year  1987.  The 
amoimt  determined  under  paragraph 
(c)(3)(ii)  of  this  section  is  updated  by 
1.15  percent. 

(5)  For  Federal  fiscal  year  1988  and 
following.  For  purposes  of  determining 
the  prospective  payment  rates  for  sole 
communify  hospitals  under  {  412.92(d), 
the  base-period  cost  per  discharge 
continues  to  be  updated  each  Federal 
fiscal  year  as  follows: 

(i)  For  Federal  fiscal  year  1988.  the 
update  factor  is  the  percentage  increase 
in  the  market  basket  index  (as  described 
in  S  413.40(c)(3)(ii))  minus  2.0  percentage 
points. 

(ii)  For  Federal  fiscal  years  1989  and 
following,  the  update  factor  is  , 

determined  using  the  methodology  set 
fordi  in  S  412.63(g)(1)  tiuough  (g)(3). 

(d)  Budget  neutrality— {!)  Federal 
fiscal  year  1984.  For  cost  reporting 
periods  beginning  on  or  after  October  1, 
1983  and  before  October  1. 1984.  HCFA 
adjusts  the  target  rate  percentage  used 
under  paragraph  (c](l]  of  this  section. 
This  adjustment  is  based  on  a  factor 
actuarially  estimated  to  ensure  that  the 
estimated  amount  of  aggregate  Medicare 
payments  based  on  the  hospital-specific 
portion  of  the  transition  payment  rates 
is  neither  greater  nor  less  than  75 
percent  of  the  amounts  that  would  have 
been  payable  for  the  inpatient  operating 
costs  for  those  same  hospitals  for  fiscal 
year  1984  under  tide  XVm  of  die  Act  as 
in  effect  on  April  19, 1983  (the  day 
before  enactment  of  Pub.  L.  98-21). 

(2)  Federal  fiscal  year  1985.  For  post 
reporting  periods  beginning  on  or  after 
October  1, 1984  and  before  October  1, 
1985,  HCFA  adjusts  taiget  rate 
percentage  used  under  paragraph  (c)(2) 
of  this  section.  This  adjustment  is  based 
on  a  factor  actuarially  estimated  to 
ensure  that  the  estimated  amount  of 
aggregate  Medicare  payment  baaed  on 
the  hospital-specific  portion  of  the 
transition  payment  rates  is  neither 
greater  nor  less  than  50  percent  of  the 
amounts  that  would  have  been  payable 
for  the  inpatient  operating  costs  for 
those  same  hospitals  for  fiscal  year  1985 
under  tide  XVIII  of  die  Act  as  in  effect 
on  April  19, 1983  (the  day  before 
enactment  of  Pub.  L  98-21). 

(e)  Intermediary's  determination.  The 
intermediary  uses  the  best  data 
available  at  the  time  in  estimating  each 
hospital's  .base-period  cost,  the 
modifications  of  those  costs  authorized 
by  (412.71, -and  the  number  of  base- 
period  discharges.  The  intermediary's 
determination  of  the  hospital-specific 
rate  is  final  and  may  not  be  changed 
after  the  first  day  of  the  first  cost 
reporting  period  beginning  on  or  after 
October  1, 1983,  except  as  provided  In 
(412.73. 


(f)  DRG  adjustment  The  ai^licable 
hospital-specific  cost  per  discharge  is 
multiplied  by  the  appropriate  DRG 
weighting  factor  to  detennine  the 
hospital-specific  base  payment  amount 
(target  amount)  for  a  particular  covered 
discharge. 

4.  Section  412.73  is  revised  to  read  as 
follows: 

S  412.73    Peiiiilseible  adjustments  of  the 
hospHal-cpeclflc  rate. 

(a)  General  rule.  In  order  to  preserve 
its  prospective  nature,  the  hospital- 
specific  rate,  as  determined  in 
accordance  with  S  412.72,  may  be 
adjusted  only  under  the  circumstances 
and  at  the  times  specified  in  this  section. 

(b)  Prior  adjustments.  The 
intermediary  may  adjust  the  hospital- 
specific  rate  for  any  reason  before  the 
date  the  hospital  becomes  subject  to  the 
prospective  payment  system. 

(c)  Inadvertent  omissions.  (1)  A 
hospital  that  becomes  subject  to  the 
prospective  payment  system  during  the 
period  on  or  after  October  1, 1983  and 
before  November  16, 1983  has  through 
November  15, 1983  to  request  its 
intermediary  to  reestimate  its  modified 
base-period  costs  to  take  into  account 
inadvertent  omissions  in  its  previous 
submissions  to  the  intermediary 
pertaining  to  capital-related  costs, 
medical  education  costs,  and  the 
modifications  authorized  under 

S  412.71(c)(2). 

(2)  The  intermediary  must  notify  the 
hospital  of  any  change  to  its  ho8pl,tal- 
specific  rate  as  a  result  of  the  hospital's 
request  within  30  days  of  receipt  of  the 
additional  data. 

(3)  Any  change  to  modified  base- 
period  costs  made  under  this  paragraph 
is  made  effective  retroactively, 
beginning  with  the  first  day  of  the 
hospital's  first  cost  reporting  period 
under  the  prospective  payment  system.' 

(d)  Correction  of  mathematic  errors  in 
calculations.  (1)  The  hospital  must 
report  mathematical  errors  in 
calculations  to  the  intermediary  within 
90  days  of  the  intermediary's 
notification  to  the  hospital  of  the 
hospital's  initial  hospital-specific  rate. 

(2)  The  intermediary  may  also  identify 
mathematic  errors  and  initiate  their 
correction  during  this  period. 

(3)  The  intermediary  either  makes  an 
appropriate  adjustment  or  notifies  the 
hospital  that  no  adjustment  is  warranted 
within  30  days  of  receipt  of  the 
hospital's  report  of  an  error. 

(4)  Corrections  of  timely-identified 
errors  in  calcidations  are  effective  with 
the  first  day  of  the  hospital's  first  cost 
reporting  period  under  the  prospective 
payment  system. 
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(e)  Succenfdl  af^)eal  of  the  hospital- 
specific  rate.  (1)  The  faiteniie<fiary  most 
adjust  the  hoepital-apeciflc  rate  to  take 
into  account  a  succetsfol  appeal  nnder 
1412.128. 

(2)  The  adjustment  is  efliective 
retroactively  to  the  date  of  the 
intermediary's  determination  of  the 
hospital-specific  rate. 

(Q  Correction  of  errors  in  the  hospital- 
specific  rate.  (1)  The  intermediary  muat 
initiate  adjustments  in  the  hospital- 
specific  rate  to  correct  for  errors  in  the 
calculation  based  on  information  that 
was  presented  to  the  intermediaiy  at  the 
time  the  rate  was  set 

(2)  The  standard  for  intermediaiy 
review  of  the  hospital-specific  rate  is  (he 
same  as  that  for  hospit^  appeals  under 
i412J2& 

(3)  Tlie  adjustment  of  the  hospital- 
spedfic  rate  under  this  section  is 
effective  retroactively  to  the  date  of  the 
intermediary's  determinatioo  of  the 
hospital-specific  rate. 

(g)  Pto^)ective  effect  of  the 
adjustments  in  allowable  base-period 
costs — (1)  Review  of  base-period  notice 
of  amount  of  program  reimbursement 
The  intermediary  must  adjust  the 
hospital-specific  rate  to  talce  into 
account  any  changes  (both  upward  and 
downward)  in  allowable  costs  for  the 
hospitaTs  base  period  as  the  rnult  of 
any  of  the  following: 

(i)  A  reopening  and  revision  of  die 
hospital's  base-period  notice  of  amount 
of  program  reimbursement  under 
§S  405.1885  through  405.1889  of  diis 
chapter. 

(ii)  A  prehearing  order  or  finding 
issued  during  the  provider  payment 
appeals  process  by  the  appropriate 
reviewing  authority  unda  f  406.1621  or 
i  405.1853  of  diis  chapter  that  resolved  a 
matter  at  issue  in  the  hospital's  base- 
period  notice  of  amount  of  program 
reimbursement 

(Ui)  An  affirmation,  modification,  or 
reversal  of  a  Ktndder  Reimbursement 
Review  Board  decision  by  die 
Administrator  of  HCFA  under  8  405.1875 
of  this  chapter  that  resolved  a  matter  at 
issue  in  the  hospital's  base-period  notice 
of  amount  of  program  reimbursemenL 

(iv)  An  administrative  or  judicial 
review  decision  under  {{  405.1831, 
405.1871.  or  405.1877  of  this  diapter  diat 
is  fiml  and  no  longer  subject  to  review 
under  appBcable  law  or  regulations  by  a 
hitler  reviewing  authority,  and  that 
resolved  a  matter  at  issue  in  the 
hospital'slMse-period  notice  of  amount 
of  program  reimbursement. 

(2)  Accounting  for  a  revised  number  of 
discharges.  The  intermediary  must 


adjust  the  hospital-speofic  rate  to  take 
into  account  any  revision  in  the  number 
of  discharges  reported  for  die  base 
period. 

(3)  Adjustments  of  the  hospital- 
specific  rate.  Adjustments  of  the 
hospital-speciflc  rate  authorized  under 
this  paragraph  (g) — 

(i)  Are  effective  with  the  first  day  of 
the  hospital's  first  cost  reporting  period 
beginning  on  or  after  the  date  «  die 
revision,  order,  finding,  review  decision, 
or  granting  of  the  exception,  exemption, 
or  adjustment;  and 

(ii)  May  not  be  used  to  recalculate  the 
hospital-specific  rate  as  determined  for 
cost  reporting  periods  beginning  before 
the  date  of  the  revision,  order,  finding, 
review  decision,  or  granting  of  tbe 
exception,  exemption,  or  adjustmenL 

(4)  Retroactive  ad^tments.  The 
prospective  adjustments  to  the  hospital- 
spedfic  rate  authorized  by  this 
paragraph  (g)  neither  limit  nor  support  a 
retroactive  adjustment  under  paragraph 
(e)  of  this  section. 

(h)  Unlawfully  claimed  payments.  The 
intermediary  may  adjust  die  hospital- 
specific  rate  to  exclude  payments  that 
were  unlawfully  claimed  as  determined 
as  a  result  of  aimindl  conviction, 
imposition  of  a  dvil  jndpnent  under  the 
False  Claims  Act  (31  U.S.C  3728-3731), 
or  a  proceeding  for  a  dvil  money 
penalty,  assessment,  or  exdusicm  from 
the  Medicare  program.  In  edition  to 
adjusting  die  hospital-specific  rate. 
HCFA  recovers  both  the  excess  costs 
reimbuned  for  the  base  period  and  die 
additional  amounts  paid  due  to  the 
inappropriate  increase  of  the  ho^tal- 
specific  rate. 


f41Z7« 

6.  Section  412.76  is  removed. 

C.  Subpart  H  is  amended  as  follows: 

1.  The  table  of  contents  for  Subpart  H 

is  amended  by  adding  die  tide  of  a  new 

1 412.128  to  read  as-foUows: 

unoer  DM  iTOspsciiw  rsyiiMni 


Sec. 


412.128    AdminiatratiTe  and  jodidal  icviaw 
of  payment  aaioants. 

2.  A  new  1 412.128  is  Mlded  to  read  OS 
follows: 

1412.128   AOiHiilabaBwe  and  JudMal 


(a)  Genera/ ni/sL  To  the  extent 
authorized  under  sectkin  1878  at  the  Act 
and  Part  405,  Subpart  R  of  dda  (Siepter.  a 
hospital  may  obtain  adndnistrattve  and 


judidal  review  of  die  amount  of  its 
payments  under  the  prospective 
payment  system.  Review  is  available  to 
a  hospital  imly  upon  receipt  of  its  notice 
of  amount  of  program  reimbursem^t 
following  the  close  of  the  reporting 
period  under  the  prospective  payment 
system  about  which  the  hospital  is 
dissatisfied  with  respect  the  amount  of 
payment  received.  (Sections  405.1803 
and  405.1807  of  diis  chapter  set  forth  die 
rules  for  intermediaiy  determinations 
and  notices  of  amounts  of  program 
reimbunement  and  the  effect  of  those 
determinations.) 

(b)  Standard  of  review  of  payment 
rates — (1)  Bases  for  invalidating  rates. 
Consistendy  widi  the  requirement  for 
prospective  rates,  a  federal  or  hospital- 
spedfic  rate  may  be  determined  to  be 
invalid  in  administrative  or  judidal 
review  only  to  the  extent  that— (i)  The 
proper  procedure  for  nalrailHting  die  rate 
was  not  followed: 

(ii)  A  determination  was  unreas(»iable 
and  deariy  erroneous  in  light  of  the  data 
or  infwmation  available  at  the  time  that 
the  determinati(m  was  made:  or 

(ill)  The  intennediaiy  applied  legal 
pr^idples  that  a>uld  not  reasonably 
have  been  regarded  as  oomct  in  Ught  of 
the  state  of , die  law  and  aiqibcable 
regulations  at  the  time  diat  die 
determination  was  made. 

(2)  Issttes  not  to  be  considered.  Issues 
based  on  data,  information,  or 
arguments  that  were  not  presented  to 
the  intermediary  or  to  HCFA  (with 
respect  to  aspects  of  die'  rates  decided 
by  HCFA )  at  die  time  diat  die  rates 
were  established  cannot  serve  as  a 
basis  of  invalidating  the  rates. 

(3)  Reasedy.  To  die  extent  that  the 
payment  amounts  are  determined  to  be 
impnqier  as  specified  under  paragraph 
(b)fl]  of  this  section,  fully  retroactive 
relief  for  the  reporting  period  subject  to 
the  administrative  or  judidal  review 
wiU  be  granted. 

(Catalog  (rf  Federal  Domestic  Assistance 
Progiam  Na  13.773,  Medicare — Hospital 
Insurance) 
Dated:  Febniary  11, 1968. 

miliamL.lt*par. 

Adminiatnitor,  HeaMi  CareFinandng 
Administratiott. 

Approved:  April  21. 1968. 
OttsK-Bawsn.  ^ 

Secretary. 

[FR  Doc.  88-13227  Hied  8-10-88;  845  an] 


FEDERAL  COyMUNICATIONS 
COMMISSION 

47CFRPart68 

(CC  Docket  Na  I8-C7.  m»-<«43) 

Review  of  ttie  Commiseion's  Rules 
CooMmino  ConfMcUon  d  Shnpto 
Inside  WMng  to  tfM  Telephone 
Network;  snd  PeWion  for  ModNlcstion 
0f  tfM  ComnrisskMi's  Rules  Hod  Ivy  tlis 
Electronic  Industrtss  Assoctation 

AOENCV:  Federal  Communications 
Commission. 

ACfWN:  Proposed  rule;  extension  of  time 
for  reply  comments. 

•UMMARv:  The  Commission  partially 
granted  a  request  for  extension  of  time 
of  the  reply  comment  period  in  this 
jnticeeding  concerning  inside  wiring 
connections  to  the  telephone  networlc. 
This  action  was  taken  as  a  result  of  a 
motion  filed  by  the  Telecommunications 
Industiy  Assodation  (TIA). 
DATES:  The  date  for  filing  reply 
comments  in  this  proceeding  was 
extended  to  May  23, 1988. 
ADOWf  SSES:  Federal  Communications 
Commission,  Washington,  DC  20554. 

KM  nmTMER  INFOinWTION  CONTACT 

Patirick  J.  Donovan,  Domestic  Services 
Branch.  Common  Carrier  Bureau, 
telephone  (202)  634-1832. 

•WPLEMENTARY  MFORMATION:  This  is  a 

summary  of  a  Motion  for  Extension  of 
Time  for  fiHog  reply  comments  to  the 
Commission's  Notice  of  Proposed 
Rulemaking  (NFRM)  in  CC  Docket  No. 
88-^7  and  RM-5643  released  March  8. 
1988.  A  complete  copy  of  diat  NPRM 
was  published  at  3  FCC  Red  1120  (1888). 
and  a  summary  was  published  in  the 
Federal  Register  on  March  28. 1988  [53 
FR9952]. 

Summary  of  Motion  for  Exiensiea  of 
Time: 

The  NPRM  required  that  comments  by 
interested  parties  be  received  at  the 
Commission  on  or  before  April  29,  and 
that  reply  comments  be  received  on  or 
before  May  la  1988.  TIA  requested  an 
extension  of  time  until  June  13, 1988  or 
later  for  the  filing  of  reply  comments.  By 
Order  of  the  Common  Carrier  Bureau 
released  May  12, 1988.  an  extension  of 
one  week  (rather  than  the  four  weeks  or 
more  requested  by  TIA)  was  granted  to 
promote  complete  responsive  comments. 
Accordingly,  parties  were  given  until 
May  23. 1988  to  file  reply  comments. 
Gerald  P.  Vaughan, 

Deputy  Chief  (Operational  Common  Carrier 
Bureau,  Federal  Communications 
Commission. 

(FR  Doc.  88-13249  Filed  6-10-88;  8:45  am) 
aauM  cooe  ena-et-M 


47CFRPVI73 

(MM  Docket  No.  88-140;  FCC  88-120] 
FM  Transistor  Ssrvlcs 

AOENCV:  Federal  Communications 

Commission. 

Acnow:  Notice  of  inquiiy. 


:  lliis  Notice  of  Inquiry 
(Notice)  initiates  e  study  of  die  role  of 
FM  trenslators  in  the  provision  (rf 
broadcast  radio  service.  The  purpose  of 
this  action  is  to  exendne  and.  where 
necessary  at  appnqniate,  to  revise  our 
policy  regarding  the  audiorization  and 
operation  of  FM  tranriators  consistent 
with  our  ovwaU  FM  allocation  plan. 
This  Notice  is  issued  in  response  to 
petitions  for  rule  making  filed  by  die 
National  Assodation  of  Broedcestera 
(NAB)  and  several  odier  parties  thet 
raise  issues  addressing  FM  translator 
matters. 

DATn:  Comments  doe  August  15, 1988; 
replies  due'September  15, 1968. 
DATES:  Federal  Communications 
Commission.  Waridngton.  DC  20554. 
POR  FURTHOI  MPOmiATION  contact: 
Marda  Glauberman.  Mass  Media 
Bureau  (202)  632-6302. 
SUPPLEMENTARY  INFORMATKMtt  This  is  a 

summary  of  a  Commission  Notice  of 
Inquiry  adopted  March  24. 1968.  and 
released  June  2, 198&  lie  fidl  text  of 
this  Commission  decision  is  available 
for  inspection  and  coining  during 
normal  business  houra  in  the  FCC 
DockeU  Branch  (Room  230).  1919  M 
Street,  Northwest,  Washington.  DC  The 
ccmplete  text  of  tlds  decision  may  also 
be  purchased  bam  the  Commission's 
copy  contractor.  International 
Transcription  Service,  (202)  857-^3800, 
2100  M  Stieet,  Northwest  Suite  14a 
Washington,  DC  20037. 

Summary  oMhe  Notice  of  Inquiry 

1.  The  Commission  initiated  this 
inquiry  in  response  to  petitions  for  rule 
making  filed  by  the  National 
Association  of  Broadcastera  (NAB)  and 
several  other  parties  that  raise  issues 
addressing  FM  translator  matters.  In  its 
petition,  the  NAB  requests  further 
restrictions  on  FM  translaton  to  prevent 
their  use  as  a  means  to  eiqiand  the 
service  areas  of  primary  FM  stations 
and  tightened  technical  rules  to  prevent 
interference  from  translators  to  full- 
service  stations.  The  other  petitioning 
parties  seek  various  forms  of  ejqwnsion 
of  the  current  translator  authority, 
including  program  origination  authority. 

2.  The  Notice  indicates  diat  die 
Commission's  objective  of  this 
proceeding  is  to  examine  and,  where 
necessary  or  appropriate,  to  revise  its 


FM  translator  polides  to  ensure  that 
they  are  consistent  widi  its  overall  FM 
allocations  plan.  At  the  outset  of  this 
proceeding,  the  Commission  emphasizes 
that  it  does  not  intend  to  change  its 
longstanding  view  that  die  proper  role  of 
FM  translators  is  to  provide 
supplementary  service  to  unserved  and 
underserved  areas,  and  to  areas  unable 
to  receive  satisfactory  reception  within 
die  normal  predicted  service  areas  of 
primary  stations.  In  the  Notice  the 
Commission  states  dut  it  is  sware  of  die 
concerns  expressed  by  NABand  its 
siqiperten  that  translators  may  have  an 
adverse  competitive  and  tedodcal 
impact  on  the  service  provided  by  fuD- 
service  FM  stations  and  the  possible 
need  to  strengthen  the  existing 
limitations  on  translator  operaticm.  It 
also  notes  that  the  requests  of  the  other 
petitionen  to  increase  use  of  FM 
translator  facilities  to  provide  new 
service  to  underserved  areas  and  to 
serve  the  interests  of  specialized 
audiences  may  be  generally  consistent 
with  the  goal  of  maximizing  the  number 
and  divenity  of  mass  media  outlets. 
Thus,  the  Notice  eeks  for  public 
comment  on  all  matters  that  may  be 
rdevant  to  the  Commission's  general 
FM  translator  polides  and  invites 
specific  proposals  for  rules  and 
regulations  to  implement  any  changes  in 
these  polides. 

3.  In  addition,  die  Commission 
imposed  a  general  freeze  on  die 
acceptance  of  appHcetion  for  new  FM ' 
translators  or  major  changes  to  existing 
FM  translator  stations  pending  final 
resolution  of  this  proceeding.  The  freeze 
will  not  apply  to  applications  filed  prior 
to  the  adoption  of  this  Notice.  Such 
applications  will  continue  to  be 
processed  in  accordance  with  normal 
procedures.  The  Commission  also  is 
providing  an  exemption  from  the  general 
freeze  for  new  noncommerdal, 
educational  FM  translators  sedung 
assignment  to  the  reserved  frequency 
band  in  order  to  permit  the 
implementation  of  the  noncommerdal 
si^^ial  debvery  rule  change  adopted 
March  24. 1988.  In  die  Report  and  Order 
in  MM  Docket  86-112.  FCC  88-125. 

4.  Pursuant  to  applicable  procedures 
set  forth  in  iS  1.415  and  1.419  of  die 
Commission's  Rules.  47  CFR  1.415  and 
1.419,  interested  parties  may  file 
comments  and  reply  comments  on  or 
before  the  dates  specified  in  the 
Preamlde. 

All  relevant  and  timely  comments  will 
be  considered  by  the  Commission  before 
final  action  is  taken  in  diis  proceeding. 

5.  This  Notice  of  Inquiry  l»  issued 
puraaant  to  authority  contained  in 
sections  4(i)  and  303  of  die 
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CfHiunuiiications  Act  of  1934,  as 
amended.  < 

6.  In  addition  //  b  Ordered  that  dief  ' 
petition  for  waiver  of  }  74.1231  of  these 
rules  for  translator  station  K285CS  filed 
by  John  Davidson  Graver  li  Denied  and 
that  the  petition  for  rule  making  of  John 
La  Tour  Is  Denied  to  the  extent 
indicated  herein.  Farther,  It  is  Ordered 
that  effective  immediately  as  of  the 
close  of  Commission  business  on  the 
day  of  adoption  of  this  Notice  of 
Inquiry,  and  until  farther  notice,  the 
Commission  Will  Not  Accept 
applications  for  new  FM  translattnr    ~ 
stations,  except  as  provided  herein 
above.  Any  translator  application  ' 
received  by  the  Commission  that  is  not 
acceptable  due  to  this  freeze  will  be 
returned,  ajong  with  any  accompanying 
filing  fee,  to  the  applicant 

List  of  SubJMto  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commisalon. 
H.  WaOcar  Feuter.  m. 

Acting  Secretary. 

[FR  Doc.  88-13250  I^ed  6-10-88: 8:45  am] 
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47CFRPart73 
|IMIDoetel«7-1211 

AmendnMiit  To  Permit  8hprt*Speced 
nk  Stalton  Osek—nenfe  hv  lliinn 


AOCNCV:  Federal  Communications 

Commission. 

action:  Notice  of  proposed  rule  making; 

extension  of  comment  period. 

SUMMAKy:  This  action,  requested  by 
Greater  Media,  Inc.,  extends  the 
comment  and  reply  comment  periods  for 
the  Notice  of  Proposed  Rule  Making  in 
MM  Docket  87-121.  That  Notice  (53  FR 
12779v  April  19, 1988)  proposes  rules  that 
would  permit  the  use  of  short-spaced 
stations,  and  related  matters. 
DATES:  Comments  are  due  August  5. 
1988  and  replies  due  Septemb^  5. 1988. 
AOonCM.  Federal  Communications 
Commission.  Washington,  DC  20554. 
RM  niinMm  mfoiimatkni  contact: 
Bernard  Gorden.  Mass  Media  Bureau, 
(202)  632-9660. 
SUm^MeiTAIIV  mFOHMATMN: .  I 

Order  Granting  Motion  For  Extension  of 
Tfane  For  Filing  Comments 

Adopted:  May  26. 1S8& 

Releaaed:  May  27. 196& 

By  the  Chief,  Mats  Media  Bureau. 

In  the  matter  of  amendment  of  Part  73  of 
tiie  Commission's  Rules  to  Pennit  Short- 
qiaced  FM  Station  assignments  by  using 


Directional  Antennas,  MM  Docket  No.  67- 
121. 

'■ '  1.  On  March  30. 1988,  the  Commission 
released  a  Notice  of  Proposed  Rule 
leaking  ["Notice"]  in  the  captioned 
matter.'  In  the  Notice,  the  Commission 
proposes  amending  the  rules  to  permit 
use  of  short-spaced  FM  transmitting 
antenna  sites  in  certain  circumstances, 
use  of  FM  directional  antennas  by  short- 
spaced  stations,  and  related  matters. 
Comments  on  the  proposal  were  to  be 
filed  on  or  before  May  27. 1988.  with 
replies  on  or  before  June  27, 1988.  On 
May  10, 1988,  Greater  Media,  Inc. 
("Greater  Media")  filed  a  motion 
requesting  that  the  comment  period  be 
extended  to  August  5, 198& 

2.  In  its  motion,  Greater  Media 
appears  concerned  that  the  Notice 
expands  the  scope  of  this  proceeding 
beyond  what  was  originally 
contemplated  in  the  initial  Notice  of 
Inquiry  in  this  proceeding.  SpecificaUy, 
it  believes  that  the  proposals  ifrthe 
Notice  seem  to  presage  a  transition  to  a 
demand-based  allocation  sytem  which 
is  premised  upon  contour  protection, 
rather  than  mileage  separations  and  a 
Table  of  Allotments.  As  evidence  of  this 
intenticm.  it  alleges  that  that  the  Notices 
pn^>oses  to  introduce  the  use  of 
directional  antennas  in  the  aUocation 
process,  to  allow  short-spaced  stations 
to  accept  interference,  and  to  reduce  the 
contour  protection  standards  applicable 
to  Class  B  stations.  In  view  of  Uie 
complex  nature  of  these  purported 
proposals.  Greater  Media  beUeves  an 
extension  in  the  coounent  period  is 
necessry  to  allow  it  and  other  interested 
members  of  the  industry  to  complete 
their  review  and  formulate  a 
satisfactory  response. 

3.  While  we  agree  with  Greater 
Media's  assessment  of  the  complexities 
of  the  technical  issues  under  study,  we 
believe  that  Greater  Media  has 
overstated  the  intent  of  this  {Hoceeding 
regarding  the  Commission's 
fundamental  channel  allotment  poUcy. 
Nonetheless,  in  li^t  of  the  depth  and 
complexity  of  the  proposed  interference 
protection  standards,  directional 
antenna  issues,  and  other  related 
technical  matters  raised  in  the  Notice. 
we  believe  that  additional  time  for  filing 
comments  is  warranted,  and  that  the 
public  interest  would  be  served  by  a 
grant  of  Greater  Media's  request 

4.  Accordingly,  It  Is  Ordered  That  the 
Motion  for  Extension  of  Comment  and 
Reply  Comment  Dates  filed  by  Greater 
Media,  Inc.  Is  Granted  and  that  the 
dates  for  filing  comments  and  reply 
comments  are  Extended  to  August  5. 


>  5m  FCC  aS-73. 3  fee  Red  1820  (1968). 


1988  and  September  5, 1988, 
respectively. 

5.  This  action  is  taken  pursuant  to 
authority  found  in  sections  4(d)  and 
303(r)  of  the  Communications  Act  of 
1934,  as  amended  and  19  0.204(b).  0.283, 
1.46  and  145  of  the  Commission's  Rules. 

Federal  Communications  Commission. 

Al«t  D.  Fdkai;  * 

Chief,  Mass  Medio  Bureau. 

pit  Doc.  88-13251  Filed  &-10-^  6:46  am] 
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DEPARTMENT  OF  COMMERCE 

Nattonal  Ocoanic  and  Atmospheric 
AdmMstrAtlon 

50CFRPart642 

(Doctot  No.  t0621-«12t] 

Coastal  MHpatory  Petogte  ResourcM 
of  ths  Qtilf  of  Msxioo  and  South 
Amnncs  iTMNninBry  misnyv  m\  i  oui 
Allowable  Catch  and  Bag  Umtts  for 
King  and  Spanish  Maoksfsl 

AQINCV:  National  Marine  Fisheries 
Service  (NMFS),  NOAA.  Commerce. 
ACTION:  Proposed  rule. 

BUMMAWY.  The  Secretary  of  Commerce 
issues  a  notice  of  preliminary  change  in 
the  total  allowable  catch  (TAG), 
allocations,  and  quotas  for  the  Atlantic 
and  Gulf  of  Mexico  migratory  groups  of 
kii^  and  Spanish  mackerel  and  in  the 
bttg  limits  for  the  Atlantic  group  of  king 
mackerel  and  the  Gulf  group  of  Spanish 
mackerel  in  accordance  with  the 
framework  procedure  of  the  Fishery 
Management  Plan  for  the  Coastal 
Migratory  Pelagic  Resources  (FMP).  This 
notice  proposes  (1)  for  the  Gtilf 
migratory  group  of  king  mackerel, 
increases  in  TAG,  allocations,  and 
quotas:  (2)  for  the  Gulf  magratory  ^oup 
of  Spanish  mackerel,  increases  in  TAC, 
allocations,  and  bag  limits;  (3)  for  the 
Atlantic  migratory  group  of  khig 
mackerel,  reductions  in  TAG  and 
allocations,  and  in  the  bag  limit 
applicable  to  the  southern  area  of  the 
exclusive  economic  zone  (EEZ)  off 
Florida;  and  (4)  for  the  Atlantic 
migratory  group  of  Spanish  mackerel, 
increases  in  TAG  and  allocations.  The 
intended  effects  are  to  protect  the 
mackerels  while  still-allowing  catch  by 
the  important  recreational  and 
commercial  fisheries  that  are  dependent 
on  these  species. 
DATS:  Writen  comments  must  be 
received  on  or  before  Jime  23, 1988. 
AOOmss:  Comments  may  be  mailed  to 
Mark  F.  Godcharies,  Southeast  Region. 


National  Marine  Fisheries  Service,  9450 
Koger  Boulevard,  St  Petersburg.  FL 
33702. 

FOR  puther  infohmation  contact: 
Mark  F.  Godcharies.  813-893-3722. 
•W«*MeNTAHV  INFORMATION:  The 
mackerel  fisheries  are  regulated  under 
the  FMP,  which  was  prepared  jointly  by 
the  Gulf  of  Mexico  and  South  Atlantic 
Rshery  Management  Councils 
(Councils),  and  its  implementing 
regulations  at  50  CFR  Part  642. 
Amendment  1  to  the  FMP  was 
implemented  September  22, 1985  (50  FR 
34843.  August  28, 1985).  Amendment  2 
was  implemented  June  30, 1987  (52  FR 
23836,  June  25, 1987). 

In  accordance  with  S  642.27.  the 
Councils  appointed  an  assessment  group 
(Group)  to  assess  on  an  annual  basis  the ' 
condition  of  each  stock  of  king  and 
Spanish  mackerel  in  the  management 
unit,  to  report  its  findings,  and  to  make 
recommendations  to  the  Councils.  Based 
on  i^  1988  report  and  recommendations, 
advice  from  the  Mackerel  Advisory 
Panel  and  the  Scientific  and  Statistical 
Committee,  and  public  input  the 
Coimcils  recommended  to  the  Director, 
Southeast  Region,  NMFS,  changes  to 
TACs,  allocations,  quotas,  and  bag 
limits. 

Specifically,  the  Councils 
recommended  that  effective  with  the 
fishing  year  beginning  July  1, 1988. 
annual  TACs  be  set  at  3.4  million  pounts 
(m.  lbs.)  for  the  Gulf  magratory  group  of 
king  mackerel  and  5.0  m.  lbs.  for  the 
Gulf  magratory  group  of  Spanish 
mackerel.  The  Councils  further 
recommended  that,  effective  for  the 
fishing  year  which  began  April  1, 1988, 
annual  TACs  be  set  at  7.0  m.  lbs.  for  the 
Atlantic  migratory  group  of  king 
mackerel  and  4.0  m.  lbs.  for  the  Atlantic 
migratory  group  of  Spanish  mackerel. 
All  TACs  are  within  the  range  of 
acceptable  biological  catch  determined 
by  the  Group. 

Under  the  provisions  of  the  FMP,  the 
recreational  and  commercial  fisheri^ 
are  each  allocated  a  fixed  percentage  of 
each  TAG  and  the  Gulf  king  mackerel 
commercial  allocation  is  divided  into 
quotas  for  eastern  and  western  zones. 
Under  the  fixed  percentages  and  the 
proposed  TACs,  these  allocations  and 
quotas  would  be  as  follows: 


Species 

(m.Sia.j 

Gulf  King  Mackefet- 

TAC _ 

Recreational 

allocation  (68%) 

Commardai  attocaUon 

(32%)    .._ 

Eaatem  lone  (69% 
O<1.0«).„ _.... 

3.4 

^31 
1.09 

0.76 

Spaciae 

(m.bs.) 

Western  zone  (31% 

of  1.09). _ 

GuH  Spanish 
Mackerel— TAG 

5.0 
7.0 
4.0 

2.15 
2.85 

4.40 
2.60 

0.96 
3.04 

0.34 

Recreational 

aMocation  (43%) 

ConHnerdal  aOocation 

(57%) 

AtlantK  King  Macfcerat- 
TAC 

Recreational 

allocation  (62.9%) 

Commercial  allocation 

(37.1%)._ 

Atlantic  Spanish 

Mackerel— TAC 

Recreational 

aBocation  (24%) 

Commercial  allocalion 

(76%).. „ 

The  recreational  fishery  is  regulated 
by  both  allocations  and  bag  limits.  The 
Councils  recommended  no  changes  in 
the  bag  limits  applicable  to  the  Gulf 
group  of  king  mackerel  and  the  Atlantic 
group  of  Spanish  mackerel.  For  the 
Atlantic  group  of  king  mackerel,  the 
Councils  recommended  no  change  in  the 
three-fish  bag  limit  in  the  northern  area 
(the  EEZ  off  North  Carolina.  South 
Carolina,  and  Georgia),  but 
recommended  a  reduction  in  the  bag 
limit  in  the  southern  area  (the  EEZ  off 
Florida)  to  two  fish  per  person  per  trip. 
For  the  Gulf  group  of  Spanish  mackerel, 
the  Coimcils  recommended  increases  in 
the  bag  limits  in  the  eastern  area  (the 
EEZ  off  FLorida)  to  four  fish  per  person 
per  trip  and  in  the  western  area  (the 
EEZ  off  Alabama,  Mississippi. 
Louisiana,  and  Texas)  to  ten  fish  per 
person  per  trip. 

The  recommended  reduction  of  the 
bag  limit  from  three  to  two  Atlantic 
group  king  mackerel  in  the  southern 
area  is  intended  to  decrease 
recreational  catch  in  response  to  the 
lower  TAC  and  maintain  a  recreational 
harvest  throughout  the  season.  A 
substantial  portion  of  the  allocation  is 
historically  taken  in  this  high-population 
area  where  generally  favorable  fishing 
conditions  allow  increased  fishing  effort 
The  two-fish  bag  limit  is  also  consistent 
with  Florida's  regulations.  TTie 
recovering  stock  of  Spanish  mackerel  in 
the  Gulf  allows  an  increase  in  the  TAC 
and  allocations.  A  bag  limit  increase  to 
four  fish  is  recommended  in  the  eastern 
area  where  87  percent  of  the 
recreational  allocation  was  taken  during 
the  1986-1987  fishing  year.  iTus  bag  limit 
is  consistent  with  Florida's  regulations. 
A  bag  limit  increase  to  ten  fish  is 
recommended  in  the  western  area  where 
fishing  effort  and  availability  of  fish  are 
lower  and  is  compatible  with  recently 
implemented  regulations  in  Alabama. 


A  minority  report  has  been  submitted 
by  ten  members  of  the  Councils 
requesting  that  the  Secretary  reject  the 
Gulf  Spanish  mackerel  bag  limits.  The 
report  contends  that  the  variable  bag 
limit  of  ten  for  Alabama  through  Texas 
and  four  for  Florida  is  not  supported  by 
the  record,  that  it  fails  to  manage  the 
stock  as  a  unit  throughout  its  range  in 
violation  of  National  Standard  3.  and 
that  it  is  not  fair  and  equitable  as 
required  by  National  Standard  4.  All  the 
issues  raised  by  the  minority  report  and 
any  others  raised  during  the  comment 
period  will  be  considered  prior  to 
publication  of  a  notice  of  final  changes. 

Other  Matters 

This  action  is  authorized  by  SO  CFR 
642.27,  and  complies  with  E.0. 12291. 

List  of  Subjects  in  50  CFR  Part  642 

Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements. 

Dated-  June  7. 1966. 
James  W.  Brennan. 

Assistant  Administrator  for  Fisheries, 
Nationai  Marine  Fisheries  Service. 

PART  642-COASTAL  MIGRATORY 
PELAGIC  RESOURCES  OF  THE  GULF 
OF  MEXICO  AND  SOUTH  ATLANTIC 

For  the  reasons  set  forth  in  the 
preamble,  50  CFR  Part  642  is  proposed 
to  be  amended  as  follows: 

1.  The  authority  citation  for  Part  642 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  el  seq. 

§642.21    [Amended] 

2.  In  §  642.21,  the  numbers  are  revised 
in  the  following  places  to  read  as 
follows: 


3.  In  5  642.28,  paragraphs  (a)(2)  and  (3) 
are  revised,  paragraph  (a)(4)(iii)  is 
removed,  and  a  new  paragraph  (a)(5)  is 
added  to  read  as  follows: 

S  642.28    Bag  and  possession  HmKs. 

(a)  *  *  * 

(2)  King  mackerel  Atlantic  migratory 
group,  (i)  Possessing  two  king  mackerel 
per  person  per  trip  fix)m  the  southern 
area. 
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(ii)  Possessing  three  king  mackerel  per 
person  per  trip  from  the  northern  area. 

(3)  Spanish  mackerel  Gulf  migratory 
group,  (i)  Possessing  four  Spanish 
mackerel  per  person  per  trip  from  the 
eastern  area. 

(ii)  Possessing  ten  Spanish  mackerel 
per  person  per  trip  from  the  western  , 
area. 


(5)  Areas,  (i)  For  the  purposes  of     I 
paragraphs  (a)(2)  and  (4)  of  this  sectibn; 
the  boundary  between  the  northern  and 
southern  areas  is  a  line  extending 
directly  east  frt>m  the  Georgia/Florida 
boundary  (30*42'45.e"  N.  latitude)  to  die 
outer  limit  of  the  EEZ. 

(ii)  For  the  purposes  of  paragraph  ' 
(a)(3)  of  this  section,  the  boundary 
between  the  eastern  and  western  arefw 
(identical  to  the  eastern  and  western 
zones  in  the  commercial  fishery)  is  a 
line  extending  direcdy  south  from  the 
Alabama/Florida  boundary  (87*31'06f 
W.  longitude)  to  the  outer  limit  of  thei 
EEZ.  I 


[FR  Doc.  88-13261  Filed  6-8-88: 4:53  pm) 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  appitcat)le  to  the 
public,  htotices  of  hearings  and 
investigations,  committee  meetings,  agency 
decisions  and  ruHngs,  detections  of 
authority,  filing  of  petitions  and 
applications  and  agency  statements  of 
organfeatlon  and  functioos  are  examples 
of  documents  appearing  in  this  section. 


ADVISORY  COMMITTEE  ON  FEDERAL 
PAY 

Meeting 

The  Advisory  Committee  on  Federal 
Pay  announces  that  public  discussions 
of  the  adjustment  in  Federal  white-collar 
employee  pay  for  October  1988  have 
been  scheduled  for  Wednesday,  July  27, 
in  Suite  600. 1730  K  Street  NW.  They 
will  start  at  1:30  p.m. 

These  discussions  are  intended  to  give 
organizations  representing  Federal 
employees  or  any  interested  government 
employees  an  opportunity  to  express 
their  views  regarding  the  Pay  Agent's 
proposals.  Those  wishing  to  discuss  the 
Agent's  proposals  with  the  Committee 
should  notify,  the  Committee  by  July  25. 
The  telephone  number  is  653-6193. 
Written  comments  should  also  reach  the 
Committee  by  July  26— Suite  205, 1730  K 
Street  NW..  Washington.  DC  20006.  Both 
written  submissions  and  requests  for  an 
opportunity  to  discuss  the  issues  should 
include  a  telephone  number  where  the 
organization  or  ofHcial  can  be  reached. 

The  Advisory  Committee  on  Federsd 
Pay,  established  as  an  independent 
agency  §  5306  of  Title  5,  United  States 
Code  (Pub.  L  91-656,  the  Federal  Pay 
Comparability  Act),  is  charged  with 
assisting  the  President  In  carrying  out 
the  policies  of  §  5301  of  Title  5,  United 
States  Code.  The  Committee's 
fimdamental  obligation  is  to  present  the 
President  with  an  independent 
recommendation  on  Federal  pay  for  the 
1.4  million  white-collar  workers  and 
other  employees  whose  pay  is  linked  to 
the  General  Schedule.  Section  5306  of 
Title  5  requires  the  Committee  to  make 
findings  and  recommendations  to  the 
President  on  the  annual  adjustment  in 
Federal  pay  after  considering  the 
written  views  of  employee 
organizations,  the  President's  Agent, 
other  officials  of  the  Government  of  the 


•  United  States,  and  »^ch  experts  as  the 
Committee  may  consult. 
Lucretia  Dewey  Tanner, 
Executive  Director. 
[FR  Doc  88-13046  Filed  6-10-88;  a-45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Healtti  Inspection 
Service 

[Docket  No.  8S-065] 

AvaiiabUtty  of  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact  Relative  To 
Issuance  of  a  Permit  to  Field  Test 
Genetically  Engineered  Insect 
Resistant  TotMCco  Plants 

AOaiCV:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACnoN:  Notice. 

summary:  This  doaunent  provides 
notice  that  an  environmental 
assessment  and  finding  of  no  significant 
impact  have  been  prepared  by  me 
Animal  and  Plant  Health  Inspection 
Service  relative  to  the  issuance  of  a 
permit  to  the  Sandoz  Crop  Protection 
Corporation  to  allow  the  field  testing  in 
the  State  of  North  Carolina  of 
genetically  engineered  tobacco  plants, 
designed  to  be  resistant  to  lepidopteran 
insects.  The  assessment  provides  a 
basis  for  the  conclusion  that  the  field 
testing  of  these  genetically  engineered 
tobacco  plants  does  not  present  a  risk  of 
plant  pest  introduction  or  dissemination 
and  also  will  not  have  any  significant 
impact  on  the  quality  of  the  human 
environment.  Based  upon  this  finding  of 
no  significant  impact,  the  Animal  and 
Plant  Health  Inspection  Service  has 
determined  that  an  environmental 
impact  statement  need  not  be  prepared. 
ADDRESS:  Copies  of  the  enviroimiental 
assessment  and  finding  of  no  significant 
impact  are  available  for  public 
inspection  at  the  Biotechnology  and 
Enviroimiental  Coordination  Staff, 
Animal  and  Plant  Health  Inspection 
Service,  U.S.  Department  of  Agriculture, 
Room  406,  Federal  Building,  6505 
Belcrest  Road,  Hyattsville.  MD  20782. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  James  L  White,  Staff 
Biotechnologist,  Biological  Assessment 
and  Support  Staff,  Biotechnology  Permit 
Unit,  Animal  and  Plant  Health 


Inspection  Service,  U.S.  Department  of 
Agriculture,  Room  813,  Federal  Building. 
6505  Belcrest  Road,  Hyattsville,  MD 
210782,  (301)  436-7769.  For  copies  of  the 
enviroimiental  assessment  call  Ms. 
Mary  Petrie  at  Area  Code  (301)  43ft- 
7750,  or  write  her  at  this  same  address. 
The  environmental  assessment  should 
be  requested  under  accession  number 
8a-036-01. 

SUFPLEMCNTARY  information: 
Background 

On  June  16, 1987,  die  Animal  and 
Plant  Health  Inspection  Service  (AWflS) 
published  a  final  rule  in  the  Federal 
Register  (52  FR  228992—22915)  which 
established  a  new  Part  340  in  Tide  7  of 
the  Code  of  Federal  Regulations  (7  CFR 
Part  340)  entided,  "bitroduction  of 
Organisms  and  IhY>duct8  Altered  or 
Produced  Through  Genetic  Engineering 
Which  Are  Plant  Pests  or  Which  There 
Is  Reason  to  Believe  Are  Plant  Pests" 
(hereinafter  "the  rule").  The  rule 
regulates  the  introduction  (importation, 
interstate  movement,  and  release  into 
the  environment)  of  genetically 
engineered  organisms  and  products 
which  are  plant  pests  or  which  there  is 
reason  to  believe  are  plant  pests 
(regulated  articles).  The  rule  sets  forth 
procedures  for  obtaining  a  permit  for  the 
release  into  the  environment  of  a 
regulated  article  and  for  obtaining 
limited  permits  for  the  importation  or 
interstate  movement  of  a  regulated 
article.  A  permit  must  be  obtained 
before  a  regulated  article  can  be 
introduced  in  the  United  States. 

APHIS  has  stated  diat  it  would 
prepare  environmental  assessments  and, 
where  necessary,  environmental  impact 
statements  prior  to  issuing  a  permit  for 
the  release  into  the  environment' of  a 
regulated  article  (see  52  FR  22906). 

The  Sandoz  Crop  Protection 
Corporation  of  Des  Plaines,  Illinois,  has 
submitted  an  appUcation  for  a  permit  for 
release  into  the  environment  of 
genetically  engineered  tobacco  plants 
that  are  desired  to  be  resistant  to 
lepidopterem  insects.  In  the  course  of 
reviewing  the  permit  application,  APHIS 
assessed  the  impact  to  the  environment 
of  releasing  the  tobacco  plants  under  the 
conditions  described  in  the  Sandoz 
application.  APHIS  concluded  that  the 
field  testing  will  not  present  a  risk  of 
plant  pest  introduction  or  dissemination 
and  will  also  not  have  any  significant 
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impact  on  the  quality  of  the  hcmaB 
environment. 

The  environmental  assessment  and 
Hnding  of  no  significant  ioipact  wkidi  is 
based  on  data  submitted  by  the  Sandoz 
Crop  Protection  Corporation,  as  well  as 
a  review  oi  other  lekvaot  literature, 
provides  the  pnbiic  with  dooimeitfaticMi 
of  APHIS*  review  and  aaalysia  of  the 
environmental  impacts  asaociated  with 
conductiBg  ttie  field  testing. 

The  Hacts  MtpportingAPHIS'  finding  of 
no  significant  impact  are  samaaarized 
below  and  are  contained  in  the 
environmental  assessment 

1.  A  gene  for  insect  resistance  has 
been  inserted  into  the  tobacco 
chromosome.- In  nature,  chromosomal 
genetic  material  can  only  be  transferred 
to  other  sexually  compatible  plants  by 
cross-poUination.  In  this  field  teat  the 
intnxfaiced  geae  cannot  spread  to  other 
plants  by  cro8a'^>oUiDatioo  because  the 
field  test  plot  is  located  at  a  sufficient 
distancs  from  any  sexually  compatible 
plants  with  which  the  experimental 
tobacco  plants  could  crosa-poltinate. 

2.  Naitaer  the  insect  resistant  gene 
itself,  nor  its  gene  product  confers  on 
tobacco  any  plant  pest  charactnietics. 

3.  The  aicnMirgaaisiB.  from  which  the 
insect  resistant  geae  was  isolated  is  not 
a  plaat  pest  and  is  widely  distributed  in 
the  environment  as  a  soil  mhabitaoL 

4.  The  vector  used  to  transfer  tbb 
insect  resistance  gene  to  tobacco  plants 
has  beea  evaluated  fior  its  use  in  this 
specific  experiment  and  does  not  pose  a 
plant  pest  risk  in  this  experiment  The 
vector,  although  derived  from  a  DNA 
sequence  with  known  plant  pest 
potential,  has  been  disarmed;  that  is, 
genes  that  are  necessary  for  producing 
plant  disease  have  been'  removed  &om 
the  vector.  The  vector  has  been  tested 
and  shown  to  be  noi^)athogenic  to 
susceptible  plants. 

5.  liie  vector  agent,  the  bactenun  that 
was  used  to  deliver  the  vector  DNA  and 
the  hisect  resistant  gene  into  the  plant 
cefls.  has  been  shown  to  be  euniinated 
and  BO  loBgcr  associated  with  the 
transfunued  tobacco  plants.  i 

6.  Hoiizontd  raovemmt  of  the 
introduced  fsae  is  not  possible.  The 
vector  acts  by  deKvering  and  inserting 
the  gene  ints  the  tobacco  genome  H-e-. 
chromosonal  DNA).  The  vector  does  not 
survive  ia  the  traustoiaicd  {riant  No 
horizontal  nravement  me<^anisn  is 
known  to  exist  in  nature  to  move  an 
insetted  gene  from  a  chromosome  of  a 
transformed  plant  to  any  other 
organisms. 

7.  The  toxic  polypeptide  produced  by 
the  insect  resistasit  gene  is  called  delta- 
endotoxin.  Upon  ingestion,  the  toxm 
kills  only  lepidopteran  insects.  Drita- 
endotoxin  is  not  toxic  to  most  other 


insects,  wild  or  domestic  birds,  fish  or 
mammals. 

a  The  field  test  site  is  73  feet  wide  by 
200  feet  long  and  is  physically  isolated 
bom  many  species  of  wild  plants  and 
animals  by  irrigation  canals  and  a 
suifoOBdivg  area  of  cultivated  land. 

The  environmeatid  Msensient  and 
finding  of  no  significant  impact  has  been 
prepared  in  accordance  wtth  (1)  The 
National  EaviroiuneBtal  Policy  Act  of 
1960  (NEPA)  (42  U.S.a  4331  et  seg.\i  (2) 
Regulations  of  the  Council  on 
Environmental  Quality  for  Implementing 
the  Procedural  PravisiaBS  of  NEPA  (Title 
40t  Code  of  Federal  Regulations  (CFR) 
Parts  1500-1508);  (3)  USDA  legnhtions 
implementing  NEPA  (7  CFR  Part  lb); 
and  (4)  APHIS  guidelines  implementing 
NEPA  (44  FTl  50381-50384  and  44  FR 
51272-51274). 

Done  at  Waihiagton.  DC  this  8th  day  of 
Iiine.  1988. 
James  W.  dmaimt. 

Administrator,  Animal  and  Piaat  HeaUb 
Inspection  Service. 
[FR  Doc  88-1322S  Filed  6-10-88: 8:45  am] 
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DEPARTMENT  OF  COMMERCE 
National  OcMnic  antf  Atmosptwric 


Pacific 
Public 


agency:  National  Marine  Fisheries 
Service,  NOAA.  Commerce. 

The  Pacific  Fishery  Management 
ConnciTs  Anchovy  Advisory  Snl^jianel, 
Anchovy  Plan  Development  Team, 
ScieBtific  and  Statistical  Committee 
Anchovy  Subgroup,  and  the  Couocil's 
Groandfiah  Fishery  Management  Plan 
(FMP)  Rewrite  Oversight  Gtoxtp  will 
convene  public  meetings  as  foQows: 

Anchovy  Advisory  Subpanel, 
Anchovy  Plan  Development  Team,  and 
Scientific  and  Statistical  Committee 
Anchovy  Subgroup — will  convene  on 
June  14. 1988.  at  10:30  ajo,  at  the 
National  Marine  Fisheries  Service, 
Southwest  Regional  Office.  300  South 
Ferry  Street  Terminal  hiand,  CA,  to 
discuss  performance  of  the  1967-1988 
anchovy  firiiery,  preliminary  1988 
spawning  Mtnaasn  assessment  and 
preliminary  1968-1989  quotas. 
Recommendations  arising  from  this 
meeting  wffl  be  presented  to  the  Pacific 
Council  at  Its  fAy  13-14, 1968,  meeting 
in  Portiasd.  OR.  fbr  fmplenientatidn. 

Grtmn^ith  nff  Rewrite  Ovwsrght 
Group — will  convefie  ]me  14, 1988.  at  8 
a.n.,  at  the  Clarion  Hotel,  Beyshore 
Room.  401  Bast  Mfflbrae  Aventie. 
Millbrae,  CA,  to  contiBae  development 


of  the  issues  and  alternative 
management  solutions  which  comprise 
Amendment  4  to  the  FMP.  Major  issues 
include  species  managed  by  the  FMP, 
procedures  for  devetoping  and 
specifying  harvest  levels  and 
manegement  measures,  expediting  the 
experimental  fishing  permit  process,  and 
recreation^  bag  limits  for  lingcod.  The 
public  meeting  will  ai^oum  on  June  15  at 
5  p.m.  For  further  iafarmation  contact 
Mr.  Lawrence  D.  Six.  Executive  Director. 
Pacific  Fiabetj  Manageaent  CoonciL 
Metro  Center.  Suite  42a  2000  SW.  Tmi 
Avenue,  Portland,  OR  97201;  telephone: 
(503)221-6352. 

Date:May2B.lSBa. 
Richard  H.  Schaefer, 

Director,  Office  of  Fisheries  Conservation  and 

Management,  National  Marine  Fisheries 

Service. 

[FR  Doc.  8ft-13234  Filed  »-10-88(  8:45  am] 


COMMITTEE  FOR  PURCHASE  FROM 
THE  BUND  AND  OTHER  SEVERELY 
HANDICAPPED 

ProcuiaiiwwIUat  19W  AddWons  aiNh 


AOEMCV:  COBunttee  for  Pnchase  from 
the  Blind  and  Other  Sevetriy 
Handicapped. 

ACnOML  Additions  to  procareneni  Hst. 


:  This  action  adds  to 
Ptocnrement  list  198B  comniodities  to  be 
psodnced  by  workshops  for  tiie  blind  or 
other  severdy  hamriinaiyed. 

EfVCCnvs  D*Te  fnly  13, 1988. 

AOOUCSS:  Committee  for  Purchase  from 
the  BBnd  and  Other  Severely 
Handicapped.  Qystal  Square  5,  Suite 
1107, 1756  Jefferson  Davis  Hi^rway, 
Arlington,  Virginia  22202-3509. 

FOR  PUHTHn  MFOmiATION  CONTACT: 

E.R.  Alley.  Jr.  (703)  557-114& 

8uwtB«5Mff  A«r  iwrowAiioa  On 

March  25, 1968^  die  Comaittea  lor 
purdiaae  from  the  HUni  and  Other 
Severely  Handicapped  published 
notices  |53  FR  07914  of  proposed 
addition  to  ftocujenent  list  1088, 
December  lA  1987  (52  FR  48026). 

Conunents  were  received  from  the 
current  contractor  farZ  of  the  12  guide 
file  caid  seta  lader  consideratioQ.  He 
questicmed  the  capability  of  the 
workshop  to  produce  those  items  due  to 
the  complexity  of  the  manufacturing 
process.  He  iwficated  that  their  addition 
to  the  Procurement  Ust  would  cause 
severe  Impact  on  his  firm. 


Capability  of  Workshop  To  Produce 

The  workshop  is  the  current 
competitive  Government  contractor  for  8 
of  the  12  guide  file  card  sets  under 
consideration.  The  procuring  activity 
waived  the  inspection  of  the  workshop 
on  the  basis  that  it  is  currentiy 
producing  eight  of  the  items  under  a 
competitive  contract.  The  National 
Indusbies  for  the  Blind  has  inspected  . 
the  workshop  and  verified  that  it  is 
capable  of  producing  the  guide  file  card 
sets  in  compliance  with  the 
Government's  requirements.  Based  on 
the  preceding,  the  woikshop  is 
determined  capable  of  producing  the 
guide  file  card  sets  in  compliance  with 
the  Governments'  specification  and 
delivery  requirements. 

Impact 

The  pommenter  related  that  the  loss  to 
his  firm  as  a  result  of  the  addition  would 
represent  about  3a5%  of  the  card  file 
sales  of  his  firm  and  3%  of  the  total 
output  of  the  {rfant  that  manufactures 
the  item.  He  commented  further  that  the 
addition  would  result  in  the  loss  of  9 
)obs  in  an  area  of  high  unemployment 
He  stated  that  if  this  proposal  is 
approved,  the  cumulative  value  of 
additions  to  the  Procurement  List  would 
represent  a  loss  of  about  $1.5  million  by 
his  firm. 

Hie  commenter's  firm  is  a  division  of 
a  corporation  which  has  annual  sales  of 
over  $154  million.  The  firm's  contitun  for 
these  items  represents  about  0.04%  of 
those  sales.  Taking  into  consideration 
the  cumulative  impact  of  tiiis  action 
when  combined  with  recent  additions  to 
the  Procurement  List  for  which  that  firm 
was  the  current  contractor,  the  value 
represents  about  0.7%  of  the  parent 
fiiin's  sales  and  1.3%  of  the  aimual  dales 
of  the  affected  division.  This  is  not 
considered  serious  impact 

Relative  to  the  comment  on  the  loss  of 
jobs  as  a  result  of  this  action,  the 
Committee  recognizes  that  a  significant 
loss  of  business  may  require  a  firm  to 
lay  off  or  reassign  the  employees  who 
were  formerly  producing  the  conunodity 
involved.  However,  the  primary  purpose 
of  the  Committee's  program  is  to  Create 
job  opportunities  for  blind  and  severely 
handicapped  individuals  who  are  imable 
because  of  their  disabilities  to  obtain 
competitive  employment  and  to  assist  in 
the  rehabilitation  of  those  individuals 
through  work  (House  Report  No.  92-228, 
May  25. 1971).  This  action  wiU  create 
employment  for  blind  individuals  in 
fulfillment  of  that  purpose. 

After  consideration  of  the  relevant 
matter  presented,  the  Committee  has 
determined  that  the  commodities  listed 
below  are  suitable  for  procurement  by 
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the  Federal  Government  underT*ub.  L 
92-28,  85  Stat  77  (1971)  (41  U.S.C.  46- 
48c),  and  41  CFR  51-2.6. 

I  certify  that  the  following  actions  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities.  The 
major  factors  considered  were: 

a.  The  actions  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements. 

b.  The  actions  will  not  have  a  serious 
economic  impact  on  any  contractors  for 
the  commodities  listed. 

c.  The  actions  will  result  in 
authorizing  small  entities  to  produce  the 
commodities  procured  by  the 
Oovemment 

Accordingly,  the  following 
commodities  are  hereby  added  to 
Procurement  list  1988: 
Card  Set  Guide  File 
753O-O0-24»-596e 
7530-00-261-3801 
7530-00-261-3804 
7530-00-261-3813 
7530-00-261-3818 
7530-00-281-^19 
7530-00-574-7172 
7530-00-861-1263 
7530-00-861-1270 
7530-00-861-1272 
7530-00-861-1275 
7530-01-175-1553 
EJt  Alloy,  )t. 
Acting  Executive  Director. 
[FR  Doc.  88-13236  Filed  6-10-68: 8:45  am] 
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action:  Notice  of  closed  meeting. 


DEPARTMENT  OF  DEFENSE 
Office  of  Hie  Secretary 
Ada  Board  Meeting 

action:  Notice  of  meeting. 

SUMaiAllv:  A  meeting  of  die  Ada  Board 
will  be  held  13  July  to  15  July  1988,  from 
9:00  a.m.  to  5KX)  p.m.  at  the  (CONfOPRI) 
Hotel,  2700  Eisenhower  Avenue, 
Alexandria,  Vir^nia. 

FOR  FURTHm  INFORMATION  CONTACT: 
Ms.  Michele  Kee,  ITT  Research  Institute, 
4600  Forbes  Blvd.,  Lanhara,  MD  20706 
(703)685-1477. 

June  8. 1S88. 

LM.  Bynum,       '  ' 

Alternate  Office  of  the  Secretary  of  Defense, 
Federal  Register  Liaison  Office,  Department 
of  Defense. 

[FR  Doc  88-13255  Filed  8-10-68:  8:45  am] 
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DIA  Scientifie  Advleory  Committee 

AOENCY:  Defense  Intelligence  Agency 
Scientific  Advisory  Committee. 


;  Pursuant  to  die  provisions  of 
subsection  (d)  of  {  10  of  Pub.  L  92-463, 
as  amended  by  S  6  of  Pub.  L  94-400, 
notice  is  hereby  given  that  a  closed 
meeting  of  a  panel  of  the  DIA  Scientific 
Advisory  Committee  has  been  ch&nged 
as  follows:  the  16  June  1988  meeting  has 
been  rescheduled  to  the  date  listed 
below. 

DATI:  July  12 1988. 9:00  a.m.  to  5:00  pan. 

ADORISt:  The  DIAC.  Boiling  APB, 
Washington.  DC 

FOR  FURTHER  RIFORMATION  CONTACT 

Lieutenant  Colonel  John  E*.  HaUelid, 
USAF,  Executive  Secretary.  DIA 
Scientific  Advisory  Committee, 
Washington,  DC  20340-1328  (202/373- 
4930). 

SUFPLCMENTARV  INFORMATION:  The 

entire  meeting  will  be  devoted  to  the 
discussion  of  classified  information  as 
defined  in  S  552b(c)(l],  Tide  5  of  tiie  U.S. 
Code  and  therefore  will  be  closed  to  the 
public.  Subject  matter  will  be  used  in  a 
special  study  on  Advanced  Air  Defense. 
LM.  Bynum,  f 

Alternate  OSD  Federal  Register  Liaisoa 
Officer,  Department  ofDefonae. 
June  7, 1988 

[FR  Doc  88-13203  Filed  8-10-88;  8:45  am] 
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DIA  Scientific  Advleory  Committee; 
Tactical  Intelligence  Information 
Handling  Systeme  Panel 

AOENCY:  Defense  Intelligence  Scientific 
Advisory  Committee. 

ACTION:  Notice  of  cancellation  of  closed 
meeting. 

StIMMARV:  Notice  is  hereby  given  that 
the  closed  meeting  of  the  DLA  Scientific 
Advisory  Committee's  Tactical 
Intelligence  Information  Handling 
Systems  Panel  scheduled  for  21  June 
1988,  that  was  announced  in  the  Federal 
Register  on  Wednesday,  24  February 
1988.  Vol.  53,  No.  36,  5443  has  been 
cancelled. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lieutenant  Colonel  Jnhn  E.  Hatfield, 
USAF.  Executive  Secretary,  DIA 
Scientific  Advisory  Committee, 
Washington.  DC  20340-1328  (202/373- 
4930). 

LM.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
June  7, 1988. 

[FR  Doc  88-13204  Filed  fr-10-68: 8:46  am] 
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r:  Defense  Ii^elUgence  Agoicy 
Scientific  Adviaery  Caaanittee. 
ACTMMC  Notice  of  closed  meeting. 


:  Punuant  to  tiie  provisions  of 
sobsection  [d)  of  §  10  of  Pub.  L  92-463, 
as  amended  by  S  5  of  Pub.  L  94-400, 
notice  is  hereby  given  that  a  closed 
meeting  of  a  panel  of  the  DIA  Scientific 
Advisory  Committee  has  been  changed 
aa  tcUmn:  The  15  June  1988  meeting  has 
been  rescheduled  to  the  date  listed 
below. 

DATE  July  13. 1988. 8:30  aon.  to  3:30  pan. 
AOOWSS:  The  DIAC  BoUiDg  AFB. 
Washingtoa.  DC 
FON  njKTMOl  MFOaUTWN  contmt: 

Lieutenant  CtHonel  John  E.  Hatlelid. 
USAF.  Executive  Secretary.  DIA 
Scientific  Advisory  Committee. 
Washington.  DC  20340-1328  (202/373- 
493(4. 


FAHV  mPOMMTKMC  lie 
entir»  Beeting  wffi  be  devoted  to  the 
disfwioB  of  daanfied  mformatioD  as 
definMl  Id  |  562b(cXl].  Title  5  of  the  U.& 
Code  and  therefore  will  be  closed  to  the 
public  Subject  matter  will  be  used  in  a 
special  study  on  HUMINT/Scientific 
and  Technical  Intelligence  Interface. 

LM.Bfaum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  ofl^ense. 
JnneT,  1968. 
[FR  Doc  88>-13a06  Fiied  6-13-88;  8:45  am] 


(CFDANol:  84.1170) 

Notic*  Inviting  Application  for  Itow 


tMnp^MffHiwiK  uwiMi  ■  riuyiMii  lor 
Fiscal  Ymt  1988 

Purpose:  To  siqiport  a  research  and 
development  center  to  study  dtizenshq) 
and  character  education. 

Deadb'ae  fm  Transmitted  of 
Applications:  September.  16^  1988. 

Applications  A  vailable:  )mie  17, 1968. 

A  vailable  Fands:  The  DepaitmeaX 
estimates  that  $5(».000  will  be  available 
for  this  competition  in  fiscal  year  1989. 
However,  the  actual  level  of  funding  is 
contingent  upon  final  congressional 
action. 

Estimated  size  of  Awards:  $500,000. 

Nimtber  of  Awards:  1. 

Project  Period:  Up  to  5  years. 

Applicable  Regulations:  (a)  The 
regulations  for  the  RegjoDsl  Edncati<Mial 
Laboratories  aad  Research  and 
Development  Centers  Programs  a« 
proposed  to  be  codified  in  34  CFR  Parts 
706  and  708.  Applications  will  be 


acceptedJtased  on  the  notice  of 
proposed  tulrataking  poblished  ia  the 
Federal  Register  on  March  22. 1988  (53 
FR  9406).  If  any  substantive  changes  are 
made  in  the  final  regulaticma  for  these 
programs.  appHcaats  will  be  given  an 
opportimity  to  revise  or  resubmit  their 
applicatioas.  (b)  Tha  Notice  of  Proposed 
Bieanlal  Research  Priorities  pablidied  in 
the  Fadatal  Register  on  November  20. 
1967  (52  FR  44625).  Applications  wiQ  be 
accepted  based  on  the  Notice  of 
Proposed  Biennial  Research  Priorities,  ff 
any  substantial  changes  affecting  the 
priority  chosen  for  this  con^ietition  are 
made  in  the  final  biennial  research 
priorities,  applicants  will  be  given  an 
opportunity  to  revise  or  resubmit  their 
applications,  (c)  The  Education 
Department  General  Administrative 
Regulations.  34  CFR  Parts  74. 75.  77,  and 
7a 

Priorities:  The  Secretary  has  chosen 
from  the  notice  of  proposed  biennial 
research  priorities  pubfished  in  the 
Federal  Ragistsr  on  November  2a  1987 
(52  FR  44625)  die  following  as  an 
absolute  priority:  Citizenship  and 
Character  Education.  Tlds  priority 
includes  understanding  the  processes  of 
citizenship  and  character  education, 
concentrating  on  what  is  taught  and 
learned  in  schools  and  conummities. 
how  learning  takes  place,  and 
determining  how  education  may  affect 
adult  partidpation  in  dvic  life. 

WiMa  tkie  abwriate  priority  the 
Secretary  invites  appUcatioiis  proposing 
research  and  related  activities  designed 
to  provide  information  to  Improve  the 
development  d  tboae  qualities 
necessary  for  responsible  citizenship 
through  the  teacUng  of  history  and 
civics,  and  to  investigate  the 
relationship  between  student 
involvement  in  voluntary  associations 
and  adult  civic  participation.  However, 
applications  that  meet  these  invitational 
priorities  wiH  not  receive  an  absolute  or 
competitive  advantage  oyer  applications 
within  the  abaotat*  priority  that  do  not 
meet  these  invitatioBal  priorities. 

WaiiMiBS  far  Salactlaa  Criteria:  The    . 
program  iwopeaed  re^dations  at  34  C^ 
706!20(e)  authorize  the  Secretary  to 
distribute  an  additional  10  points  among 
the  criteria  described  in  the  regulations 
at  S  706.11  to  bring  the  total  to  a 
maximum  of  100  points.  The  Secretary 
wiU  distribate  die  reserve  10  points  as 
follows:  S  additional  points  to  die 
criterion  at  S  706.11(a)  (Mission  and 
strategy),  brlaging  Ae  total  for  fbie 
criterion  to  20  points;  and  5  additional 
points  to  the  criterion  at  1 708.11(d) 
(Technical  soundness),  bringing  die  total 
for  tiiis  criterion  to  25  points. 

For  AfvUcatioBa  Or  Infonaatioa 
Contact:  Dr.  Ivor  Pritdiard.  0£Bca  ef 


Research.  Office  of  EdacatioDal 
Research  and  Improvement  U.S. 
Department  of  Education.  Mail  Stop 
1606. 555  New  Jeney  Avenue  NW., 
Washington.  DC  2020l>-ieoe.  Telephone 
Number  (Z02)  357-6223. 

There  will  be  a  briefing  for 
prospective  appUcanta  on  July  8, 1988 
fit>mlffl>p.m.toSi)9pjn.iiiRoom328,    - 
555  New  Jersey  Avenue  NW.. 
Washington.  DC  20208. 

Pragcai  Authority:  20  U.&C.1221e. 
Dated:  )une  7.  taa^ 

Assistant  Saaetaryfw  Edueatioaol  Research 

and  bnpioweaieet 

[F8  Doc.  88-18178  PMed  »-l»-8B^  8:«  ooj 


DEPARTMENT  OF  ENERGY 
FOoana  Enargy  nt^uuHMy 


nyoroaiaciiic  Mppacanvn  ravo  wiin 


func  7.1 

Take  aotice  that  the  following 
hydroeiecttic  application  has  been  filed 
with  the  Federal  EaeigfRegidetaty 
Commissionand  is  available  for  pablic 
inspection: 

a  Type  of  Application.  Extension  of 
Time  to  Coaqilete  Coostnsctkm. 

b.  Project  No--  2986-007. 

c.  Date  filed-  March  28. 196a 

d.  Appticaat  Masaachusetts  Bay 
Power  Ooapaoy; 

&  Name  of  Project:  Centennial  Island 
Pro|ect. 

/.  Locatkai:  On  the  Concord  River, 
City  of  Lowell  Middleaex  County. 
Maasacfaoaetts. 

g.  FUed  Pursuaat  to:  Federal  Power 
Act  16  U.S.C.  791(a)-82S(r). 

h.  Applicant  Contact: 
Kenneth  M.  Scagel,  Massachusetts  Bay 

Power  Company,  P.O.  Box  188,  Lowell, 

MA  01853. 
Jerome  A.  Olson,  168  Rea  Street  Lowell, 

MA  01852. 

i.  PERC  CoDtaU'  Hossein  Ildari,  (202) 
37B-8Q60. 
/  Comment  Date:  }uiv  7. 196a 
A.  Descriptioa  of  Prefect  On 
S^itember  2a  1961.  an  examption  bom 
licensing  was  issued  by  the  Commission 
foe  the  subject  project  By  orders  dated 
July  la  lfl8a  October  24.  loea  and 
October  la  1987.  die  deacUine  for 
completing  project  constnictloa  was 
extended  to  September  2a  19ea 
September  2a  198^.  aad  March  31. 198a 
The  miplicaat  is  BOW  sacking  an  18- 
moBlh  extension  of  tiaae.  to  S^itember 


30, 1989,  to  complete  construction.  This 
j)ublic  notice  is  ^ven  in  addition  to  die 
public  meeting  whidi  was  held  in  the 
City  of  Lowell  on  May  23, 198a 
concerning  the  same  subject. 

/.  Comments  Protests,  or  Motions  to 
Intervene:  Anyone  may  submit 
comments,  a  protest  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Rules  of  Practice 
and  Procedure.  18  CFR.  Part  385, 
Subpart  B.  In  determining  the 
appropriate  action  to  take,  the 
Commission  will  consider  all  protests  or 
other  comments  filed,  but  only  those 
who  file  a  motion  to  intervene  in 
accordance  wfitfa  the  Comraissioa's 
Rules  may  become  a  party  to  the 
proceeding.  Any  comments,  protests,  at 
motions  to  intervene  must  be  received 
on  or  before  the  specified  comment  date. 
Any  filings  must  bear  in  all  capital 
letters  the  Utle  "COMMENTS". 
"PROTESTS",  or  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number.  Any  of  the  above 
named  documents  must  be  filed  by 
providing  an  original  and  fourteen 
copies  as  requh-ed  by  the  Commission's 
regulations  to:  Lois  D.  CasheU,  Acting 
Secretary.  Federal  Energy  R^ilatory 
Commissi(m.  825  Nordi  Capitol  Street 
NE.,  Washington,  DC  20428.  An 
additional  copy  must  be  sent  to:  Mr. 
Hossein  Ildari.  Federal  Eiwigy 
Regulatory  Commission.  OHL,  DPCA. 
Room  307  RB.  at  the  above  address.  A 
copy  of  any  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  applicant  specified  herein. 
Lois  D.  CasheO, 
Acting  Secretary. 

[FR  Doc.  88-13200  Filed  6-10-88;  &45  am] 
SHxan  oooE  srir-oi-a 

(Docket  Noi  QFBS-2t1-001I 

James  Rivrnr  Papar  Col;  Application  for 
Commiaaion  Rocartiflcatlon  of 
QuaMfylng  Statu*  of  •  Coganarallon 
FadHty 

June  7, 1988. 

On  May  27, 198a  James  River  Paper 
Company  (Applicant),  of  100  Island 
Avenue,  Parchment  Michigan^  49004, 
submitted  for  filing  an  application  for 
recertification  of  a  facility  as  a 
qualifying  cogeneration  facility  pursuant 
to  i  232.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  originalapplication  was  filed  on 
March  1, 1988  and  granted  on  May  4. 
1988  (43  FERC  §  62,138).  The 
recertification  is  requested  due  to  a 
proposed  improvement  in  the  operation 
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of  the  facility  that  will  increase  its 
efficiency  and  will  increase  the  net 
electric  power  production  capacity  to 
123.9  MW.  All  other  facility's 
characteristics  remain  unchanged. 

Any  person  desiriog  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Coaunission,  825  North 
Capitol  Street  NE.,  Washington.  DC 
2042a  in  accordance  with  Rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  must  be  filed  within 
20  days  after  the  date  of  publication  of 
this  notice  and  must  be  served  on  the 
Applicant.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  to  tfie 
proceeding.  Any  person  wishing  to 
become  a  parfy  must  file  a  petition  to 
intervene.  Copies  of  this  filMg  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
LoisaCacheU. 
Acting  Secretary. 
[FR  Doc.  68-13198  Filed  8-10-88;  8:4S  am) 

MLUNQ  COOK  •717-tt-H 


[Dodcat  Noa.  CPt7-4S1-00e,  at  M.1 

Norttieast  U.S.  Pipeline  Projects; 
Settlement  Discussions 

June  7, 198& 

On  June  3. 196a  following  the  Market 
Technical  Conference  concerning  the 
open-season  applications,  the  parties 
met  to  discuss  settlement  and  consider 
joint  venture  proposals  to  provide  new 
gas  service  to  die  Northeast  United 
States.  At  the  end  of  these  discussions, 
there  was  consensus  that  further 
Settlement  Discussions  should  be 
scheduled.  Accordingly  there  wiU  be  an 
additional  opportunity  to  discuss 
settlement  on  June  30, 198a  at  10.-00  ajn.. 
in  a  room  to  be  announced  at  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE., 
Washington,  DC  20428. 

Parties  are  again  encouraged  to 
develop  proposals  that  simplify  and 
consolidate  various  projects  and 
eliminate  any  unnecessary  or 
di^licative  projects.  In  order  to  ensure 
that  the  discussions  are  productive, 
parties  are  requested  to  submit  a  copy  of 
any  settlement  proposal  that  tviU  be 
addressed  to  other  project  sponsors  and 
interested  parties  and  the  designated 
staff  contact  by  June  23. 

This  will  enable  parties  to  review 
settlement  proposals  prior  to  the 
discussions  and  will  result  in  meaningfid 


comment  and  possibly  in 
counterproposals. 

RM  HIRTHCR  INTOWMATIOIl  OOSTTACr 
Lee  A.  Alexander,  Office  of  die  General 
Counsel.  GC-11.3,  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street  NE..  Washington,  DC 
20426,  (202)  357-9178. 

LotoD.CMhaB. 

Acting  Secretary. 

[FR  Doc.  88-13197  Hied  6-10-88: 8:45  am) 

BHJJNa  COM  STIT-ei-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-3386-a] 

Altemate  Concentration  Limit 
Guidance  for  Hazardous  Waste 
Management  FacHtties;  Part  11;  Caee 
Studies 

AOmcv:  Environmental  Protection 
Agency. 

action:  Notice  of  AvailabiUty  of 
Guidance  Document;  Case  Studies. 

SUMMANV:  The  Environmental  Protection 
Agency  (EPA)  announces  the 
availabilify  of  an  interim  final  guidance 
manual  entitled  Alternate  Concentration 
Limit  Guidance:  Case  Studies.  These 
case  studies  provide  guidance  to  RCRA 
facilify  permit  applicants  and  writers 
concerning  the  establishment  of 
Altemate  Concentration  Limits  (ACLsJ 
and  they  constitute  Part  H  of  the  ACL 
Guidance  Document  They  are  designed 
to  supplement  Part  I  of  the  ACL 
guidance.  Policy  and  Infprmation 
Requirements.  An  ACL  is  one  of  three 
possible  hazardous  constituent 
concentration  limits  that  can  be  used  to 
establish  the  ground  water  protection 
standard  in  the  RCRA  permit  The  other 
two.  possible  concentration  limits  are 
background  levels  of  the  hazardous 
constituents,  or  maximum  concentration 
levels  listed  in  40  CFR  Part  264  Subpart 
F.  To  obtain  an  ACL.  a  permit  applicant 
must  demonstrate  that  the  hazardous 
constituents  detected  in  the  ground 
water  will  not  pose  a  substantial  present 
or  potential  hazard  to  human  health  or 
the  environment  at  the  ACL  levels. 
ACLs  are  granted  through  the  permit 
process  under  40  CFR  Parts  264  and  270 
and  €ire  established  in  the  context  of  the 
facilify  ground-water  protection 
standard.  The  19  factors,  or  critnia.  that 
are  used  to  evaluate  ACL  requests  are 
listed  in  40  CFR  264.94(b)  of  the 
regulation.  Detailed  information  on  each 
of  these  criteria  is  not  required  in  evoy 
ACL  demonstration  because  each 
demonstration  requires  different  types 
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and  amotiats  of  information,  dependii^ 
on  the  site-specific  characteristics. 
These  case  studies  are  intended  to 
assist  Regional  and  State  personnel  in 
exercising  the  discretion  conferred  by 
regulation  in  evaluating  applications  fbr 
ACLs  submitted  pursuant  to  40  CFR 
264.94.  Since  the  case  studies  provide 
examples  of  data  that  actual  ACL 
demonstrations  may  contain,  they 
should  also  aid  ACL  applicants  in 
preparing  demonstrations.  A  summary 
of  each  of  the  case  studies  follows: 

Case  Study  1  is  an  example  of  an  ACL 
application  where  contamination  of 
ground  water  at  a  facility  has  been 
detected  after  permit  issuance.  In  this 
example,  the  ground  water  under  the 
facility  is  useable  as  a  drinking  water 
source.  Since  contamination  has  just 
been  detected,  no  attenuation  of 
contaminants  in  the  ground  water  was 
assumed  and  the  ACLs  were  derived 
directly  from  the  allowable  exposure 
concentrations.     . 

Case  Study  2  i»  an  example  of  an  ACL 
applicati<Hi  where  g^und  water  under 
the  facility  is  U8eafa4e  as  a  drinking 
water  source  and  ccmtamination  is 
confined  to  the  fadlhy  property.  In  this 
case,  attenuation  between  the  waste 
managonent  unit  (the  point  of  . 
compliance)  and  the  leading  edge  of  the 
contamination  was  accounted  for.  The 
allowable  exposure  levels  were 
estabhshed  at  the  edge  of  the 
contamination  and  were  used  to 
calculate  the  ACLs  back  at  the  point  of 
compliance. 

Case  Study  3a  is  an  example  of  an 
ACL  application  where  contaminated 
ground  water  has  migrated  off  the 
facility  property.  In  this  example,  ground 
water  under  the  facility  is  naturally 
useable  as  a  drinking  water  source. 
Since  the  waste  management  unit  is 
adjacent  to  the  facility  boundary,  no 
attenuation  was  accounted  for  in 
deriving  the  ACLs. 

Case  Study  3b  is  also  an  example  of 
an  ACL  application  where 
contamination  has  migrated  oR  the 
facility  property.  The  groundwater  is 
potentially  useable  as  a  drinking  water 
source;  however,  use  is  not  expected  in 
the  near  term.  Because  the  facility  is 
closing,  no  attenuation  of  the 
contaminants  was  assumed  and  the 
ACLs  were  derived  directly  from  the 
allowable  exposure  concentrations. 

Case  Study  4  is  an  example  of  an  ACL 
application  where  contaminated  ground 
water  discharges  to  a  river.  In  this 
example,  ground  water  under  the  facility 
is  useable  and  the  river  sustains  a  sport 
fishery.  None  of  the  contaminants  have 
been  detected  at  statistically  significant 
levels  in  the  surface  water.  The  ACLs 
were  derived  from  allowable  surface 


water  exposure  levels  and  current  levels 
found  in  the  ground  water. 

Case  Study  5  is.  an  example  of  an  ACL 
application  where  contaminated  ground 
water  has  migrated  off  the  facility 
property.  In  this  example  ground  water 
under  the  facility  is  highly  saline.  The 
proposed  ACLs  rely  on  fate  and 
transport  consideratioiis  and  were 
based  on  the  current  levels  of 
contamination  in  the  ground  water. 
DATi:  EPA  will  accept  public  comments 
until  August  12, 1988.  All  comments 
must  be  postmarked  on  or  before  this 
date. 


:  Three  copies  of  written 
comments  should  be  submitted  to  the 
Docket  Clerk,  Office  of  Solid  Waste 
(WH-Se2).  U.S.  Environmental 
Protection  Agency,  401  M  Street  SW.. 
Washington,  DC  20460  and  identified  as 
follows:  F-88-ACLA-FFFF.  Copies  of 
the  document  entitled.  Alternate 
Concentration  Limit  Guidance:  Case 
Studies  are  available  for  viewing  at  all 
EPA  Libraries  and  in  the  EPA  RCRA 
Docket  (Sub-basement),  U.S. 
Environmental  Protection  Agency,  401  M 
Street  SW.,  Washington,  DC  20460, 
from.  9:00  a.m.  to  4:00  p.m.,  Monday 
through  Friday,  by  appointment  only. 
The  Docket  will  be  closed  on  all  Federal . 
holidays.  Appointments  can  be  made  by 
calling  (202)  475-4327.  Copies  cost  15 
cents  per  page.  In  addition,  these 
documents  are  available  for  purchase 
through  the  National  Technical 
Information  Service  (NTIS),  U.S. 
Department  of  Commerce,  Springfield, 
Viigihia  22161,  at  (703)  487-4600: 
Alternate  Concentration  Limit 
Guidance:  Case  Studies  (NTIS  #PB88- 
214-267). 

FOR  FURTHER  INFORMATION  CONTACT 

For  general  information  contact:  RCRA/ 
Superfund  hotline.  Office  of  SoUd  Waste 
(WH-563C),  U.S.  Environmental 
Protection  Agency,  401  M  Street  SW., 
Washington.  E)C  20460,  telephone  (800) 
424-0346,  or  (202)  382-3000.  For 
technical  information  contact  Jeny 
Gannan.  (202)  382-4654. 

Dated:  May  13. 1968. 
I.W.McGnw, 

Acting  Assistant  Administtator  for  Solid 
Waste  and  Emergency  Response. 
(FR  Doc.  88-13214  Filed  6-10-88;  8:45  am] 

MUJNQ  CODE  two  W  M 

(OPTS-59261;  FRL-339«-e] 

Toxic  and  Hazardotia  Subatancea;  Teat 
Market  ExampUon  AppNcationa 

AOBNCV:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 


r.  EPA  may  upon  application 
exempt  any  persqo  &t>m  the 
premanufacturing  notiflcaition 
requirements  of  section  $(a)  or  (b)  of  the 
Toxic^ubstances  Control  Act  (TSCA)  to 
permit  the  person  to  aianufactare  or 
process  a  chemical  lor  test  marketing 
purposes  under  section  5(h)(1)  of  TSCA. 
Requirements  for  test  marketing 
exemption  (TME)  applications,  which 
must  either  be  approved  ot  denied 
within  45  days  of  receipt  are  discussed 
in  EPA's  final  rule  published  in  the 
Fedand  Regbtar  of  May  13. 19^  (48  FR 
21722).  This  notice,  issued  under  section 
S(h)(6)  of  TSCA.  announces  receipt  of 
two  applications  for  exemption, 
provides  a  summary,  and  requests 
comments  on  the  appropriateness  of 
granting  this  exen^tion.  Written 
comments  by: 

T  88-13,  June  10. 1988. 
T  86-14,  June  .22, 198a 

AOORIM,  Written  comments,  identified 
by  the  document  control  number 
"(OPTS-59261)"  and  the  specific  TME 
number  should  be  sent  to:  Document 
Processing  Center  (TS-790),  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency,  Rm.  L-lOO,  401  M 
Street  SW.,  Washington,  DC  20460,  (202) 

554-1305.       V.:..-.--  -;.:>.;.:->-,     ■  ■'■   ■" 

FOR  FURTHER  MFORttATION  raNTACTt ' 

Stephanie  Roan,  Premanufacture  Notice 
Management  Branch,  Chemical  Control 
Division  (TS-794),  Office  of  Toxic 
Substances,  Environmental  Protection 
Agency,  Rm.  E-«ll,  401  M  Street  SW., 
Washington,  DC  20460.  (202)  382-3725. 

aUFFigaWNTARY  INFORMATION;  Tlie 

following  notice  contains  information 
extracted  fivm  the  non-confidential 
version  of  the  submission  provided  by 
the  manufacturer  on  the  TME  received 
by  EPA.  The  complete  non-confidential 
document  is  available  in  the  Public 
Reading  Room  NE-G004  at  the  above 
address  between  8:00  a.m.  and  4KX)  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

T 88-13 

,CIose  of  Review  Period.  June  24, 1988. 

Importer.  Confidential. 

ChemicaJ.  (G)  Oi^rdc  dye. 

Use/Import.  (G)  Electrostatic  imaging 
toner  additive.  Import  range: 
Confidential. 

T88-14 

Close  of  Review  Period.  July  6, 1988. 
Manufacturer.  Confidential 
Chemical.  (G)  Acid  ester. 
Use-Production.  (G)  Dispersive  use. 
Prod,  range:  Confidential 


Dated:  )une  7. 1988., 
Steve  Newtnirg-Rinii, 

Acting  Chief,  Public  Data  Branck.  Information 
Management  Division,  Office  of  Toxic 
Suttslances. 

[FR  Doc.  88-13211  Filed  8-8-88;  845  am) 
MUma  CODE  tMO-SD-H 

[Fm.-339ft-2] 

Sole  Source  AquNar  Datormlnalion  for 
the  Cortland-Homar^Preble  Aquifer 
Syatam.  Cortland  and  Onoadaga 
Countiea,NY 

AOENCV:  Bnvironmental  Protection 
Agency. 

action:  Notice. 

summary:  fai  response  to  a  petition  from 
die  CorUand  County  Le^Mature.  notice 
is  hereby  given  that  the  Region  n 
Regional  Administrator  of  die  U.S. 
Environmental  Protection  Agency  (EPA) 
has  determined  that  the  Cortland- 
Homer-Preble  Aquifer  System  (CHPA). 
underlying  portions  of  Cortland  and 
Onmidaga  Counties.  New  Yinic.  satisfies 
all  determination  criteria  as  a  sole 
source  aquifer,  pursuant  to  section 
1424(e)  of  die  Safe  Driidcing  Water  Act. 
Satisfying  the  designation  criteria 
resulted  in  the  following  findings:  the 
CHPA  is  the  sole  source  of  drinking 
water  for  the  aquifer  service  area;  there 
are  no  viable  alternative  drinking  water 
sources  of  sufficient  supply;  and.  if 
contamination  were  to  occur,  it  would 
pose  a  significant  hazard  to  die  pubKc 
health.  As  a  resiUt  of  this  action,  all 
Federal  financially  assisted  projects 
proposed  for  the  area  will  be  subject  to 
EPA  review  to  ensure  that  these  projects 
are  designed  and  constructed  sudi  diat 
they  do  not  bring  about,  or  in  any  way 
contribute  to,  conditions  creating  a 
significant  hazard  to  public  health. 
DATES:  This  determination  shall  be 
promulgated  for  purposes  of  judicial 
review  at  1:00  p  jn.  Eastern  time  on  June 
27. 1988. 

addresses:  The  data  upon  which  these 
findings  are  based  are  available  to  the 
public  and  may  be  inspected  during 
normal  business  hours  at  the  U.S. 
Environmental  Protection  Agency, 
Region  II,  Office  of  Ground  Water 
Management,  Room  842. 28  Federal 
Plaza.  New  York,  NY  10278.  The 
designation  petition  submitted  may  also 
be  inspected  during  normal  business 
hours  at  the  Cortland  County  Health 
Department.  CortlaDd  County  Office 
Building,  60  Central  Avenue.  Cortland. 
NY  13045. 

FOR  FURTHER  INFORMATKM  OONTACR 

John  S.  Malleck,  Chief,  Office  of  Ground 
Water  Management,  BPA  Region  II.  26  . 
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Federal  P!a*a.  Room  842,  New  Yoric,  NY 
10278.  (212)  284-6635.) 

SUPFLBMEffTARV  INFORMATION: 

L  Background 

Section  1424(e)  of  the  Safe  Drinking 
Water  Act  (42  U.S.C.  30rti-3(e).  Pub.  L 
93-523)  states: 

If  tlie  Administrator  determines,  on  his  own 
initiative  or  upon  petition,  that  an  area  has  an 
aquifer  which  is  die  sole  or  principal  drinking 
water  source  for  the  area  and  wUdi,  if 
contaminated,  would  create  a  significaat 
hasard  to  public  liealth.  he  shall  pubUah 
notice  of  the  determination  in  the  Federal 
Register.  After  the  publication  of  any  such 
notice,  no  oommitinent  for  Federal  financial 
assistance  (through  a  grant,  contract,  loan 
guarantee,  or  otherwise)  may  be  entered  into 
for  any  project  which  the  Administrator 
determines  may  contaminate  such  aquifer 
through  a  recharge  zone  so  as  to  create  a 
significant  hazard  to  public  healtii.  but  a 
commitment  may,  if  authorized  under  another 
provision  of  law,  be  entered  into  to  plan  or 
design  the  project  to  assure  that  it  will  not  so 
contaminate  the  aquifer. 

On  September  15, 1987.  EPA  received 
a  petition  from  the  Cortiand  County 
Legislature  requesting  designation  of  the 
CHPA  as  a  sole  source  aquifer.  EPA 
determined  that  the  petition,  after 
receipt  and  review  of  additional 
information  requested  on  October  28. 
1987.  was  complete.  A  public  hearing 
was  held  on  March  3, 1988  at  the 
CorUand  County  Office  Building, 
CorUand,  NY,  in  accordance  with  all 
applicable  notification  and  procedural 
requirements.  All  conunents  received 
during  the  comment  period  were  in  favor 
of  designation. 

n.  Basis  for  Determination 

Among  the  factors  considered  by  the 
Regional  Administrator  as  part  of  the 
technical  review  process  for  designating 
an  area  under  section  1424(e]  were:  (1) 
That  the  aquifer  is  the  sole  or  principal 
source  (more  than  50  percent)  of 
drinking  water  for  the  defined  aquifer 
service  area,  and  that  the  volrane  of 
water  available  bom  aU  alternate 
sources  is  insufficient  to  replace  the 
petitioned  aquifer,  and  (2)  that 
contamination  of  the  aquifer  would 
create  a  significant  hazard  to  public 
health.  On  the  basis  of  technical 
information  available  to  EPA  at  this  . 
time,  the  Regional  Administrator  has 
made  the  following  findings  in  favor  of 
designating  the  CHPA  as  a  sole  source 
aquifer 

1.  The  CHPA  is  Uie  sole  source  of 
drinking  water  to  approximately  35,000 
residents  of  the  defined  aquifer  service 
area,  which  hichides  the  City  of 
CorUand,  the  Towns  of  Cerdandville, 
Homer,  Preble,  and  Scott,  and  the 
Villages  of  Homer  and  McGraw. 


2.  There  are  no  reasonable  Alternative 
sources  capable  of  supplying  a  sufficient 
quantity  of  drinking  water  to  the 
population  served  by  the  petitioned 
aquifer  system. 

3.  Although  all  public  water  supply 
wells  meet  or  exceed  the  appropriate 
Federal  and  State  drinking  water 
standards,  there  have  been  several 
cases  of  private  well  omtamination  by 
organic  solvents.  In  addition,  the  CPHA 
is  considered  highly  vulnerable  to 
contamination,  due  to  high  soil 
permeability  and  shallow  depth  to 
ground  water.  Potential  sources  of 
contamination  include  transportation 
routes,  septic  systems,  highway,  rural 
and  urban  mn-off,  commercial  and 
industrial  facilities,  and  agricultural 
practices. 

m.  Descripdon  of  die  CHPA.  Designated 
Area  and  Project  Review  Area 

The  CHPA  underlines  die 
northwestern  portion  of  Cortland 
County  and  the  extreme  southern 
portion  of  Onondaga  County.  New  York. 
The  aquifer  system  is  delineated  by  the 
glacial  outwash  and  stratified  drift 
deposits  filling  five  valleys  which  meet 
in  the  vicinity  of  the  City  of  CorUand. 
and  covers  approximately  25  square 
miles.  The  designated  area  is  coincident 
with  that  defined  by  the  New  York  State 
Departments  of  Environmental 
Conservation  (NY8DEC)  and  Health  as 
a  Primary  Water  Supply  Aquifer. 

The  aquifer  service  area  is  coincident 
with  the  designated  area.  It  includes 
approximately  35.000  residents  in  the 
City  of  CorUand,  the  Towns  of 
CorUandville,  Homer,  Preble,  and  Scott, 
and  the  Villages  of  Homer  and  McGraw. 

The  recharge  area  for  the  CHPA  is  the 
designated  valleys  and  the  upland  areas 
that  drain  into  them.  The  streamflow 
source  zone  is  defined  as  the  upstream 
area  of  losing  streams  which  flow  into 
the  recharge  area.  In  the  CorUand- 
Homer-Preble  area,  the  streamflow 
source  zone  is  delineated  by  the 
boundaries  of  die  Tioughnioga  River 
drainage  basin  upstream  of  die  southern 
end  of  the  designated  area  (near 
Blodgett  Mills.  NY). 

Because  contaminants  introduced  in 
any  of  these  areas  have  the  potential  to 
affect  the  CHPA,  the  project  review  area 
is  defined  to  include  die  aquifer  service 
area,  the  recharge  area  and  the 
streamflow  source  zona. 

A  map  delhfieating  the  designated 
areas  is  available,  and  may  be  obtained 
by  contacting  the  person  listed 
previously. 
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rv.  Infonnatioii  Utilized  in 
Determination 

The  information  utilized  in  this        j 
determination  included  petition 
sui>mitted  by  the  Cortland  County 
Legislature,  various  U.S.  Geological 
Survey  Jind  New  York  State  reports 
submitted  with  the  petition,  information 
contained  in  EPA  files,  and  written  and 
verbal  comments  from  the  public.  These 
materials  are  available  to  the  pubhc  and 
may  be  inspected  during  normal 
business  hours  at  the  address  listed 
previously. 

V.  Project  Review 

PuUication  of  this  determinatioQ 
requires  that  EPA  review  proposed 
projects  with  Federal  financial 
assistance  in  order  to  ensure  that  such 
projects  do  not  have  the  potential  to 
contaminate  the  CHPA  through  its 
recharge  zone  so  as  to  create  a 
significant  hazard  to  public  health.  In 
many  cases,  these  projects  may  also  be 
analyzed  in  an  Enviromqental  Impact 
Statement  (EIS)  under  the  National 
Environmental  Policy  Act  (NEPA).  42 
U.S.C  4332(2)(c).  All  EIS's  as  weU  as 
any  other  proposed  Federal  actions 
affecting  as  BPA  program,  are  required 
by  Federal  law  (under  the  so-called 
"NEPA/30e"  process)  to  be  reviewed 
and  commented  upon  by  the  EPA 
Administrator. 

In  order  to  streamline  EPA  review  of 
the  possible  environmental  impacts  on 
designated  sole  source  aquifers,  when 
an  action  is  to  be  analyzed  in  an  EIS.  the 
two  reviews  will  be  consolidated  and 
both  authorities  cited.  The  EPA  review 
under  section  1424(e)  will  be  therefore 
be  included  in  the  ff  A  review  of  the  EIS 
(underNEPA).  ,  J 

VL  Sumnuiy  and  IMacussioD  of  PubBc 
Comment 

The  public  comments  received 
expressed  strong  support  for  the 
desiggoatioR  of  the  QCPA.  as  petitioned^  ^ 
as  a  Sole  Source  Aquifer.  Eleven 
persons,  representing  local  goverameats 
and  environmental  organizations, 
presented  statements  at  the  public 
hearing.  Two  written  statements  in 
favor  of  designation  were  received. 

In  addition,  written  comments  were 
received  from  NYSDEC.  These 
comments  were  in  favor  of  die 
designation,  bat  expressed  concern  that 
the  northern  portion  of  the  aquifer 
system  (that  portion  in  Onondaga 
County),  not  included  in  the  petition, 
would  not  be  designated. 

The  response  to  NYSDEC's  concern  is 
that  whenever  possible,  the  boundaries 
of  sole  so>m;e  aquifers  are  based  on 


hydrogeologic  criteria  rather  than 
poUtical  boundaries,  because 
contamination  of  a  portion  of  the  aquifer 
can  affect  the  downgradient  portion  of 
the  aquifer.  The  area  recommended  for 
designation  is  consistent  with  that 
requested  by  NYSDEC. 

Vn.Suinnuffy 

Today's  action  affects  the  CHPA. 
located  in  Cortiand  and  Onondaga 
Counties,  New  York.  Projects  wti^ 
Federal  financial  assistance  proposed 
for  portions  of  Cortland,  Onondaga  and 
Madison  Counties  will  be  reviewed  to 
ensure  that  necessary  ground  water 
protection  measures  are  incorporated 
into  them. 

Dated:  June  3. 1966. 
Christophar ).  Daggett 

Regional  Admmstralor,  Bnvimnmental 

Protection  Agency.  Region  II. 

{PR  Doc.  88-13215  Faed>:10-69;.Bf46  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION     ^ 

Infofiiiation  CoNaction  ftaQuhr  atnont 
Approval  ny  vnnca  or  atanayainani 
and  Budget 

Jane7, 198& 

The  follo.wing  information  collection 
requirements  have  been  approved  by 
the  Office  of  Management  and  Budget 
under  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  3507).  Foe  further 
information  contact  Doris  Benz,  Federal 
Communications  Commission,  telephone 
(202)  632-7513. 

CWVffl^'a:  3080-0107. 

Title:  /^plication  tm  Renewal  of  Radio 

Station  License  and/or  Notification  of 
-  Change  to Ucenselnfoauitteo. 
Fo/m  ATa-.  F(X^40!H^i -^  -;>i  * 

The  approval  oh  f6tiii  fCC  'iOS-A  has 
been  extended  throogh  April  30, 1991. 
The  June  1987  edition  with  a  previous 
expirati<Mi  date  of  April  30, 1968  will 
remain  in  use  until  updated  forms  are 
available. 

OMB  No.:  3060-0194. 

Title:  Application^for  Renewal  of  Radio 

Station  License. 
Form  No.:  FCC  574^ 

The  approval  on  form  FCC  574-R  has 
been  extended  through  April  dO,  1991. 
The  September  1987  edition  with  a 
previous  expiration  date  of  April  30. 


1988  will  remain  in  use  until  updated 
forms  are  available. 

ILWalkarFeatterin, 

Acting  Secretary,  Federal  Communications 
Commission. 

[PR  Doc.  88-13252  Filed  6-10-88:  8:45  am] 
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AppUcatlona  Daalgnatad  for  Hearing; 
ChariotteavWe.  VA  at  aL 

1.  The  Conunon  Carrier  Bureau,  under 
delegated  authority,  has  designated  for 
hearing  cellular  radio  system 
applications  filed  during  May  23-28, 
1986,  for  Metropolitian  Statistical  Areas 
(MSAs)  or  markets  241-305. These 
markets  include  Charlottesville. 
Virginia;  Sheboygan.  Wisconsin; 
Kokomo,  Indiana;  Columbia,  Misssouri: 
Burlington,  North  Carolina;  Midland. 
Texas;  Pascagoula,  Mississippi: 
Burlington,  Vermont;  and  Grand  Forks, 
North  Dakota. 

2.  Substantial  and  material  questions 
of  fact  have  been  raised  against  these 
applications  which  require  resolution  in 
a  hearing.  Peter  Lewis  and  his  firm. 
Lewis  Telecom,  spent  a  considerable 
amoimt  of  money  in  the  preparation, 
marketing  and  filing  of  aiqiroximately 
8,600  applications  in  twenty  markets. 
The  selling  price  of  $3  per  appUcation 
left  him  with  a  loss  which  he  estimates 
at  approximately  $90,000.  Lewis 
contends  that  he  sustained  the  loss  in 
the  hope  that  several  of  his  customers 
would  win  a  lottery  and  retain  Lewis  as 
a  consultant  A  hearing  is  necessary  to 
determine  whether  Peter  Levris  or  Lewis 
Telecom  had  control  over  the  applicants 
or  an  ownership  interest  in  their 
applications.  The  fact  that  all  of  Lewis' 
customers  declined  to  join  setUement 
groups  raises  questions  as  to  whether 
they  were  acting  independenUy  and 
were  in  control  of  their  applications.  The 
hearing  will  also  determine  whether  the 
applicants  were  the  real  parties  in 
interest  behind  their  appUcations^ 

3.  There  may  also  have  been  an  effort 
to  deceive  the  Commission  by 
withholding  information  of  a  connection 
between  Lewis  and  die  applicants.  A 
misrepresentation  issue  has  therefore 
been  specified.  Finally,  it  also  appears 
that  the  applicants  saw  only  an 
application  package  and  not  their  own 
completed  applications  when  they 
signed  the  certificatidns  and  Form  401. 
Therefore,  it  is  possible  the  certification 
may  have  been  false. 

4.  Pursuant  to  section  308(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  following  applicatiohH 
have  been  designed  for  hearing: 
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nppvcani 


Theodore  M.  Jooes... 
Charies  N.  Smith  III... 
Paula  M.AIoi. 


Eunice  eSingMon. 

James  C.  Dial 

Cedric  Riggins. 


Rotert  L  Umbert 

Lucille  B.  Tompkins .. 


5.  James  R.  Crosby,  the  tentative 
selectee  in  Grand  Forks,  North  Dakota 
obtained  his  application  from  Lewis 
Telecom.  This  application  was 
inadvertenUy  granted.  The  issues 
designated  for  hearing  are  applicable  to 
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AppNcant 


James  R.  Crosby.. 


MSA 


Charlottesville,  Virginia.. 
Sheboygan.  Wisconsin.. 

Kokomalndiana--..,- 

Columbia.  MHaouri.. 


BurHnglon,  North  CwoCna- 

Midtand,  Texas 

Pascagoula.  Mississippi 

Burlington,  Vermont 


Fie  No. 


4788»<X-P-256-A-e6 
4264«-CL-P-277-A-86 
79231 -a.-P-271-A-«6 
7815e-Cl.-P-278-A-e6 
66719-Ct.-P-280-A-86 
86843-a.-P-295-A-«6 
7e630-Ct.-P-252-A-86 
3866a-Ct.-P-24S-A-e6 


this  permittee.  Section  312(a)  of  the 
Communications  Act  states  that  the 
Commission  niay  revoke  any  station 
license  or  construction  pemut  because 
of  conditions  coming  to  the  attention  of 
the  Commission  which  would  warrant 


refusing  to  grant  a  license  or  perinit  on 
an  original  application.  47  U.S.C.  section 
312  (a)(2).  Accordingly,  the  Bureau 
ordered  diat  James  R.  Crosby  show 
cause  why  its  hcense  or  station  KNKA- 
571  should  not  be  revoked. 


MSA 


Grand  Forks.  North  Dakota... 


Fite  No. 


76237-CL.p.^76-A-86 


6.  In  order  to  avoid  duplicative 
proceedings  if  the  wiiuiing  applicants 
are  disqualified  and  odier  individuals 

Applicant 


Stephen  M.  Schmidt 

Mat>en  D.  Hemng 

Clarence  D.  Ramsey 

Agnes  A.  AMgire 

t.owell  V.  WaddaH.  Jr 

Daniel  W.  O'Connefl 

RonaW  W.  Hawkins _.„ 

Willje  T.  Robertson „ 

Agnes  M.  Potndexter 

Mwhael  deH.  Newson 

Clyde  E.  Howard  III 


whose  applications  appear  to  have  been 
prepared  by  Lewis  succeed  to  the  top 
spot  the  Bureau  also  made  the  following 


Chaitottesville.  Virginia 

ChartottesviOe,  Virginia 

Grand  Forks.  North  Dakota. 
Grand  Forks,  North  Dakota.. 

Sheboygan,  Wisconsin 

Sheboygan,  Wisconsin 

Sheboygan,  Wisconsin 

Columbia,  Missouri 

Midland.  Texas _.. 

MkHarxl,  Texas 

Burlington.  Va 


MSA 


second,  third  and  fourth  ranked 
applicants  parties  to  the  proceeding: 


Rto  No. 


65839-CL-P-256-A-86 
78851-CL-P-25ft-A-86 
7001 7.CL-P-276-A-«6 
75638-CL-P-276-A-86 
6S835-CL-P-277-A-86 
78061-CL-P-277-A-86 
7621 2-CL-P-277WK-86 
85305-CL-P-278-A-S6 
79381 -CL-P-295-A-86 
68145-CL-P-295-A-86 
75767-CL-P-248-A-86 


7.  Peter  Lewis  and  Lewis  Telecom 
were  also  made  parties  to  this 
proceeding. 

8.  Pursuant  to  section  309(e)  of  die 
Communications  Act  of  1934,  these  ' 
applications  have  been  designated  for 
bearing  in  a  consoUdated  proceeding  to 
resolve  the  following  issues: 

(1)  To  determine  all  the  facts  and 
'  circumstances  surroimding  the 

preparation  and  filing  of  the  capitbned 
applications  and  amendments. 

(2)  To  determine  the  facts  and 
circujnstances  surroimding  any 
relationships,  agreements  or 
understandings,  express  or  implied, 
between  Lewis  and  the  applicants. 

(3)  Based  on  the  evidence  addiiced 
«bove  whether: 

(a)  The  applicants  and  permittee  are 
the  real  parties  in  interest  behind  their 
applications. 

(b)  The  applicants  and  permittee 
complied  with  the  S  22.921(b). 


(c)  The  applicants  and  permittee  have 
misrepresented  material  facts  to  the 
Commission  or  have  lacked  candor. 

(4)  To  determine  the  facts  and 
circumstances  surroimding  the  signing  of 
the  certification  by  each  applicant. 

(5)  Based  on  the  evidence  adduced 
under  issue  (4)  whether  die  applicants 
complied  with  §  22.913  of  the  Rules. 

(6)  To  determine  whether  Lucille  B. 
Tompkins  will  comply  with  the 
condition  of  her  loan  commitment 
requiring  her  to  utilize  a  particular 
management  company. 

(7)  Based  on  the  evidence  adduced 
under  issue  (6)  whedier  Lucille  B. 
Tompkins  is  financially  qualified. 

(8)  Based  on  all  the  above  whether  a 
grant  of  the  pending  applications  would 
be  in  the  public  interest,  convenience 
and  necessity. 

(9)  Based  on  all  the  above  whether 
James  R.  Crosby's  construction  permit 
should  be  revoked. 

9.  A  copy  of  the  complete  Hearing 
Designation  Order  in  this  proceeding 


(CC  Docket  No.  88-278)  is  avaUable  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street.  NW., 
Washington.  DC.  The  complete  text  may 
also  be  purchased  from  the 
Commission's  dupUcating  contractor. 
International  Transcription  Services. 
Inc.  2100  M.  Street.  NW..  Washington. 
DC  20037  (Telephone  No.  (202)  857- 
3800). 

Federal  Communications  Commission. 
Gerald  Vaughan. 

Deputy  Chief,  Common  Carrier  Bureau. 
[FR  Doc.  88 13254  Filed  6-10-86:  8:45  am] 
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FEDERAL  MARITIME  COMMISSION 
Notice  of  Agreement(a)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(8)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 


BEST  COPY  AVAILABLE 
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Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreeraent  at  the 
WashingtoD,  DC  Office  of  the  Federal 
Maritinie  Coaaissioa  1100  L  Street. 
NW.,  SooB  10S2S.  Intereated  parties 
may  sebmit  comments  on  eech 
apeement  to  the  Secretary,  Federal 
Muitimc  Cosunissioa  Washington,  DC 
20673.  witkiD  10  days  after  the  date  of 
the  Fedatal  Rsgistoc  in  whtcb  this  notice 
appears.  The  requirements  for 
comments  are  found  in  section  572.603 
ofHtie  46  of  the  Code  of  Federal 
Regnhttioin.  Interested  persons  should 
consiA  this  section  before 
commuxncaling  with  the  Commission 
regaidiRg  a  pmrfing  agreement. 

Agreement  No.:  202-(noe30-Otl. 

Title:  U.S.  Atlantic-North  Europe 
Conference  ("Conference"). 

Parties:  Atlantic  Container  Line,  B.V.; 
Dart^iL  Limitad:  Hapag-Iioyd  AG;  Sea- 
Land  Service.  Inc4  A,P.  MoUer -Ma^vk 
Line;  Gulf  Container  Line  (GCL),  B.V.; 
P&O  Containers  CTFL)  Limited: 
Compagnie  Generale  Maritime  [CGM]; 
NedBoyd  Ltjnen,  B.V. 

Synopsis:  The  proposed  amendment 
describes  the  neutral  body  self-policing 
authority  of  the  membership.  In 
particular,  it  wo^d  set  forth  the  rules 
applicable  to  duse  members  who  are 
not  parties  to  iie  North  Earope 
Compliance  Agreement  ("Compliance 
Agreemenf*).  Those  non-participatory 
monbacs  ahaD  be  poUced  under  the 
rales  aad  procednres  set  forth  in  the 
Confierence  Agreement  rsther  tfian  those 
of  the  CQa4>Iiance  Agreement  [FMC  No. 
2D3-81116(^.  The  parties  have  requested 
a  shortened  review  poiod. 

By  Order  of  the  Federal  Maritime 
CommisaioB. 

Dated:  June  a.  1988. 
Tony  P.  KoBUMlh, 
Assistant  Secrelarf. 

[¥R  Doc.  aa-UOM  Filed  S-1(V8B:  MS  am) 
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Agreeoieiit(^  Filed  | 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
followiag  apacaBentlsJ  porsnant  to 
section  5  of  the  Shipping  Act  of  1964. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  a^eement  at  the 
Washington,  DC  OfTice  of  the  Federal 
Maritime  Commission,  1100  L  Street 
NW..  Room  10a2S.  Interested  parties 
may  submit  comments  on  each 
agreenent  to  flie  Secretary,  Federal 
Maritime  Commission,  Washington,  DC 
20573.  within  10  days  after  d»e  date  of 
the  Fadatal  Kafistar  in  which  this  notice 
appears.  The  leqairements  fw 
commeats  are  fouad  in  i  572.603  of  Title 
46  of  the  Code  of  Federal  Regalatiuu. 


Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  rrgwiding  a  pendmg 
agrecBicat. 

AgreexneoX  Afo.- aoa-Q076go-a22. 

Titie:  ImBa,  Pakistan.  Ban^adesh, 
Cfeylon  ft  Burma  Outward  FMs^t 
Conference. 

Parties:  The  Scindia  Steam  Navigation 
Co.,  Ltd.;  The  Shipping  Corporation  of 
India.  Ltd;  Watennan  Isthmian  Line. 

SyaoptiM:  The  propoaed  aaiimlmiit 
would  ooafona  the  asreensent  to  the 
Commission's  reqniriMMnta  conceniing 
Service  Cootract  provisions. 

Agreement  No,:  202-00O0SO-O16. 

Title:  Sri  LaRka/U.S.A.  Conference. 

Parties:  The  Scindia  Steam  Navigation 
Co.,  Ltd.;  The  Shipping  Corporation  of 
India,  Ltd.;  Waterman  Isthmian  Line. 

Synopsis:  The  proposed  amendment 
would  conform  the  agreement  to  the 
Commission's  requirements  concerning 
Service  Contract  provratons. 

Agreement  No.:  202-008650-016. 

Title:  Calcntta,  East  Coast  of  India 
and  Bangladesh/UAA.  Conference 
Agreement. 

Parties:  The  Baagladesh  Shipping 
Corporatioo;  The  Scindia  Steam 
Navigation  Co.,  Ltd.;  The  Shipping 
Corporation  of  Iadia»  Ltd;  Watennan 
Isthmian  Line. 

SynopsJsrThe  proposed  amendment 
would  conform  the  agreemoat  to  the 
Commission's  reqaiiwueiits  concerning 
Service  Contract  provisions. 

Agreement  No.:  203-011197. 

Title:  Japan  Line,  Ltd.;  Yaiaashita- 
Shinnihan;  Steamship  Co.,  Ltd.: 
Planning  and  Implementation  , 
Agreement 

Parties:  Japan  Lfaie,  Ltd.:  Tamashita- 
Shinnihon  Steamship  Co^  Ltd. 

Synopsis:  The  propoaed  agreement 
would  penait  the  pieties  to  i^cuss,  plan 
and  establish  a  joint  service  between 
ports  and  points  in  the  United  States 
(including  Hawaii  and  Alaska),  and 
ports  and  points  in  Canada.  New 
Mexico,  the  Far  East,  South  and 
Soutiieaat  Asia.  IndBa.  Pakistan. 
Bangladesh,  the  Peraian  CvU.  Australia, 
and  New  Zealaad.  The  parties  have 
requested  a  shortened  review  period. 

By  Oikr  of  Ike  FedenI  Maritime 
ComaisaioiL 

Dated:  June  a,  1968. 
Tony  P.  Komioolh, 
Assistant  Secretary. 

[PR  Doc  68-13188  FUsdO-lCMe;  8:45  am] 
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Inquiry  on  TMfP  Automation;  Delay  hi 
leeuance  of  nequeet  for  Proposale 

)uDe8.ia88. 

On  May  23. 1068.  the  Federal  Maritime 
rnmrnisaion  MUMwnced  diat  it  has 
delayed  release  of  the  Commission's 
final  Request  for  Rroposals  fRFP)  on  the 
Automated  Tariff  Filing  and  Information 
System  (ATFI),  originally  scheduled  on 
June  10, 1988.  Issues  raised  by  the  House 
SubcooiRiittee  on  Information,  Justice, 
aad  Agrlcriture  fSabconnnittee]  and  by 
the  Office  of  Management  and  Budget 
(OMB)  have  prmnpted  this  delay. 

The  Coonnisaion  renatas  committed 
to  tariff  aafomation  and  plans  to  issue  - 
an  RFP  by  August  or  September,  1988. 
The  ComndssioQ  intends  to  reassess  the 
proposed  ATFI  83^tem  in  the  interim. 

lie  concern  expressed  by  the 
Subcommittee  and  OMB  center  on  the 
"remote  retrieval"  feature  in  the 
proposed  system.  This  feature  would 
allow  the  shipping  public  to  dial  for 
access  to  an  individual  tariff  of  a  carrier 
or  conference  and  would  give  access  to 
one  tariff  at  a  time.  However,  it  would 
not  provide  for  sophisticated  searches. 

Questions  concerning  the  "remote 
retrieval"  feature  are  baaed  on 
perceptions  that  the  Commission  would 
compete  with  existing  or  intended  value- 
added  services  offered  by  private  sector 
firms.  The  Coounission,  however,  does 
not  intend  to  ptovide  diese  value-added- 
services. 

The  eventual  system  to  be  adopted  by 
the  Coounission  will  requke 
congfessioBal  acceptance  through  the 
authorization  and  appropriations 
process. 

By  the  CoauKssian. 
Tcny  P.  Kominoth, 
Assiataat  Secretary. 

[FR  Doc  89-13291  FBed  »>tO-8B;  8:45  am] 
BtLUNB  CODE  «ra»-et.« 


FEDERAL  ftESERVE  SYSTEM 

Agency  Forme  under  Review 

June  7, 1988^ 

Background.  Notice  is  hereby  given  of 
final  mppimmX  of  proposed  information 
collectioa(s)  by  ^  Board  eX  Governors 
of  the  Fedend  Reserve  System  (Board) 
under  OMB  delegated  authority,  as  per  5• 
CFR  1320.9  (OMB  Regalation  on 
Controlling  P^ierwock  Berdans  on  the 
PubUc). 


FON  RMTMn  MraMMTIONCOIITACn 
Federal  Reserve  Board  Clearanoe 
Officer— Nancy  Steele — ^Division  of 


Research  and  Statistics,  Board  of 

Governors  of  the  Federal  Reserve 

System,  Washington.  DC  20551  (202- 

452-3822) 
OMB  Desk  Officer— Robert  Neal,  Jr.— 

Office  of  Information  and  Regulatory 

Affairs,  Office  of  Management  and 

Budget,  New  Executive  Office 

Building,  Room  3208,  Washington,  DC 

20503  (202-395-7340) 

Proposal  to  approve  under  OMB 
delegated  authority  the  extension, 
without  revision,  off  the  following 
report 

Report  title:  Quarteriy  Report  of 
Condition  for  a  New  York  State 
Investment  Company  and  its  Domestic 
Subsidiaries. 

Agency  form  number:  FR  2886a. 

OMB  Docket  Number:  7100-0207, 

Frequency:  Quarterly. 

Reporters:  New  Yoik  State  hivestment 
Companies. 

Annual  reporting  hours:  864. 

Small  businesses  are  not  affected. 

General  description  of  report} 

This  report  is  authorized  by  Federal 
law  [12  U.S.C.  3105  (b)(1)  and  353  et 
seq.]  and  by  state  law  [New  York  State 
Banking  law  513].  Data  &om  Schedule  M 
are  given  confidential  treatment  [5 
U.S.C.  552(b)(8)J, 

This  report  provides  data  used  by  the 
New  Yoric  State  Banking  Department  for 
supervisory  purposes,  and  by  the 
Federal  Reserve  in  constructing  various 
statistical  series,  including  money  stock, 
bank  credit,  assets  and  liabilities  of 
domestically  chartered  and  foreign- 
related  banking  institutions,  nondeposit 
sources  of  funds  for  commercial  banks, 
and  flow  of  funds  accounts. 

Board  of  Governors  of  the  Federal  Reserve 
System,  June  7, 1988. 

William  W.  WUm. 

Secretary  of  the  Board.  ■ 

[FR  Doc.  88-13185  Filed^l0-B8: 8:45  am] 

BiujNa  cooE  mo-oi-a 


Atiae  Towing  Co.,  Inc.  et  al.; 
Formatfcxia  of,  Acquicitionc  by,  and 
Mergere  of  Bank  HoMing  Companlea 

The  companies  listed  in  this  notice 
h^ve  applied  for  the  Board's  approval 
liader  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
S  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  die  Act  (12 
U.S.C  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Re  erve  Bank  indicated.  Once  the 
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application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested^iersons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  June  30, 
1988. 

A.  Federal  Reserve  Bank  of  Richmond 
(Lloyd  W.  BosUan,  Jr..  Vice  President) 
701  East  Byrd  Street,  Richmond,  Virginia 
23261: 

1.  Atlas  Towing  Company.  Inc., 
Parkersburg,  West  Virginia:  to  acquire 
5.9  percent  of  the  voting  shares  of 
Wesbanco,  Inc..  Wheeling,  West 
Virginia,  and  thereby  indirectly  acquire 
Wheeling  Dollar  Bank,  Wheeling,  West 
Virginia;  New  Martinsville  Bank,  New 
Martinsville,  West  Virginia;  First-Tyler 
Bank  &  Trust  Co.,  Sistersville,  West 
Virginia,  Brooke  National  Bank, 
Wellsburg,  West  Virginia;  Bank  of 
Sissonville.  SissonviUe,  West  Virginia; 
First  National  A  Trust  Co.,  Wheeling, 
West  Virginia;  South  Hills  Bank. 
Charleston,  West  Virginia;  Wirt  County 
Bank,  Elizabeth,  West  Virginia;  and 
Mountain  State  Bank,  Parkersburg,  West 
Virginia. 

B.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Ul^ois 
60690: 

1.  Johnson  Heritage  Bancorp,  Ltd., 
Racine,  Wisconsin,  formerly  Heritage 
Racine  Corporation,  to  acquire  100 
percent  of  the  voting  shares  of 
Community  National  Bank,  Mukwonago. 
Wisconsin. 

C.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Miimesota  55480: 

1.  Nonvest  Corporation,  Minneapolis, 
Minnesota:  to  acquire  100  percent  of  the 
voting  shares  of  Norwest  Bank 
Nebraska  Lincoln,  Lincoln,  Nebraska,  a 
de  novo  bank. 

Board  of  Governors  of  the  Federal  Reserve 
System,  June  7, 1988. 
James  McAfM, 

Associate  Secretary  of  the  Board. 
[FR  Doc.  88-13182  Filed  8-10-88;  8:45  am] 
BtLUNQ  CCOC°t210-01-« 


Delhi  Bancaharee,  Inc.,  Correction 

This  notice  corrects  a  previous 
Federal  Register  notice  (FR  Doc.  86- 
12464)  published  at  page  20367  of  die 
issue  for  Friday,  June  3, 1988. 

Under  the  Federal  Reserve  Bank  of 
Chicago,  the  entry  for  Delhi  Bancshares. 
Inc.  is  revised  to  read  as  foUows: 

A.  Federal  Reserve  Bank  of  Chicago 
(D&vid  S.  Epstein,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Delhi  Bancshares,  Inc.,  Traer,  Iowa; 
to  acquire  Manchester  Insurance 
Service,  Manchester,  Iowa;  and  thereby 
egage  in  property  and  casualty 
insurance,  accident  and  health 
insurance,  crop  and  hail  insurance,  and 
life  insurance  and  annuly  products, 
pursuant  to  S9  225.25(b)(8)(iii)  and 
225.25(b)(8)(vi)  of  tiie  Board's  Regulation 
Y. 

Comments  on  this  application  must  be 
received  by  June  24, 1988. 

Board  of  Governors  of  the  Federal  Reserve 
System,  June  7, 1988. 

James  McAfee, 

Asssociate  Secretary  of  the  Board. . 

[FR  Doa  88-13188  FUed  6-10-88:  $45  am] 

SnXINQ  COof  •2«M>1.« 


Michtgan  National  Corp.  et  al^ 
AppUcatione  To  Engege  de  Novo  in 
Pennfaaible  NontMmking  Actlvftiee 

The  companies  listed  in  this  notice 
have  filed  an  application  under 
§  225.23(a)(1)  of  the  Board's  Regulation 

Y  (12  CFR  225.23(a)(1))  for  tiie  Board's 
approval  under  section  4(c)(8)  of  the. 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  S  225.21(a)  of  Regulation 

Y  (12  CFR  225.21(a))  to  commence  or  to 
engege  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  9  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources. 
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decreased  or  imfair  conqietitioiu 
conflicta  of  interests,  or  unsound 
banking  practices."  Any  lequest  for  a 
hearing  OB  lUa  gpiastioa  must  be 
accoopanied  by  a  stateaMut  ol  tbe 
reasons  a  written  pteaentatioa  wooid 
not  suffice  in  liau  of  a  hearing, 
identifying  qwdficaQy  any  questions  of 
fact  that  are  in  rfiapit^i,  auDunaiizing  the 
evidenca  that  would  be  presented  at  a 
hearing,  and  intfiratiag  how  the  party 
commenting  wrauld  be  aggrieved  by 
approval  of  the  proposal 

Unless  otherwise  noted,  comments 
regarding  die  applications  nuist  be 
received  at  the  Reserve  Bank  indicated 
or  the  ofBces  of  die  Board  of  Governors 
not  later  than  ^dy  1. 1986. 

A.  Fedeiai  Resetve  Bndc  of  Chicago 
(David  S.  Epstein.  Vice  President)  230 
South  LaSaDe  Stneet,  Chicago,  Illinois 
606S0: 

1.  MkJilgan  National  Corporation, 
Farmington  Hills,  Michigan;  to  engage 
de  0OVD  teiie^  its  sabsidiary, 
Independence  One  Coaunercial  Services 
Corpontion.  I%ilade^>bia. 
Pennsylvania,  in  making  or  acquiring  for 
its  own  account  or  for  the  acconnt  of 
others,  loans  and  other  extenaioas  of 
credit,  secured  or  unsecured  to 
individuals  and  businesses  insluding  but 
not  limited  to  consumer  lending, 
residential  and  nonresidential  real 
estate  lenAng  and  conmerdal  lending, 
and  scrvidng  bans  and  other 
extensions  of  cre<fit  pursuant  to 
S  225.25(b)(1)  of  die  Board's  Rraulation 
Y. 

a  Fedeial  Raaane  Bank  of 
Minnaapelis  Oemes  M.  Lyon.  Vice 
President)  250  Marquette  Avenae. 
Minneapolis,  IfinBeaota  56480: 

1.  Heritage  Banahares  Corporation, 
Wiltasar.  Minnesota;  to  expand  the 
goieral  insurance  actifvities  presaitly 
conducted  by  its  subsidiary,  Pennodc 
Insurance  Agmcy.  from  a  community 
with  a  popolatkn  of  less  than  5jOQO 
persons  to  a  community  with  a 
populaten  in  excess  of  SjOOO  persons 
pursuant  to  1 22S.2S(bX8Kiv)  id  the 
Boaid's  Regulation  Y.  These  activities 
will  be  condacted  within  a  100  mile 
radius  of  Wflfanar.  Minnesota. 

Board  ol  Covamon  of  the  Federal  Rmerve 
System,  )Ma  7. 19B8. 
lamasMEAlM. 

AssociaiB  Secretary  of  the  Board. 
(FR  Doc.  89-19189  Plied  6-10-86:  8:45  am) 
SNJJMQ  Gooe  mo^T-e 


Ctianga  IR  Bank 

tot 


Control  Act  (U  U.S.C  in7(]))  and 
9  226.41  of  theBoanTa  Ri^AitionY  (12 
CFR  225.41)  to  acquire  a  biak  or  bank 
holc&ng  company.  The  factors  thai  are 
considered  in  acting  on  notioea  are  set 
forth  in  paragraph  7  of  the  Act  (12  U.S.C 
18170K7D. 

The  notices  are  available  For 
immediate  inspection  at  die  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  scoepted  for 
ptoeeaainft  they  wlfl  abo  be  available 
for  luspecHoB  at  me  offices  of  the  Board 
of  Govereors.  Interested  persons  may 
express  dieir  views  in  writing  to  the 
Reserve  Bank  indicated  for  Aat  notice 
or  to  the  offices  of  ^  Board  of 
Governors.  Comments  must  be  received 
not  later  than  June  28, 1988. 

A.  Fedtaral  BMssve  Baisk  of  SL  Leds 
(Randall  C  Sumner.  Vice  President)  411 
Locust  Street.  St  Louis.  Kiasonri  63180: 

1.  William  Anthony  Rand,  North  iitde 
Rock,  Arkansas;  to  acquire  ui 
additional  &D  percent  of  the  voting 
shares  of  National  Banking  Corp.,  North 
Little  Rock.  Arkansas,  and  thereby 
indirectly  acquire  National  Bank  of 
Arkansas  in  North  Little  Rock.  Noith 
Little  Rock,  Arkansas. 

Board  of  GevencfS  of  the  Federal  Reserve 
System.  |uoe  7, 1880. 

Jamoa  McACm, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  aa-tSMi  Filed  6-10-88(  8c45  am) 
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The  notificant  listed  below  has 
applied  under  the  Change  in  Bank 


The  Centers  for  Disease  Control 
(CDC)  annoonces  that  applications  are 
being  accepted  for  incentive  grants  to 
support  injury  control  intervention 
projects. 

Background 

Opportunities  to  understand  and 
prevent  iiywies  and  reduce  their  effects 
are  avaiUdtie.  Many  interventions  to 
prevent  or  oonfrol  ii^uiy  are  available 
but  they  have  not  yet  been  widdy 
adopted.  Tliis  grant  proposal  is  to  assist 
States  and  local  health  departments  in 
devemping,  implementing,  and 
evaluating  interventions  targeted  to 
specific  injury  problems.  The 
interventions  enq>k>yed  mast  have 
previoesly  proven  successful  or  have  a 
reasonable  expectation  of  success.  To 


utilize  these  opporienittes  will  reqoire  a 
broad  approach  to  iajaiy  ooatroL 
inocapovating  suay  diedpliaes  Aat 
heretofore  have  not  been  an  integral 
part  of  poMte  health  efibcts. 

Grant  sepport  is  to  pravide  resource 
support  to  ktfinmB/i  an  interventian 
plan  for  one  m  aioce  sigwifhant  ii^ory 
probloBS.  It  prasuBHS  that  ttete  already 
exists  or  is  the  franawock  for  an  in|nry 
control  pro-am  (wUh  siweiUance  and 
evaluatkn  capability  and  an  akeady 
defined  ia^aiy  problem). 

Goals 

A.  To  estabiisfa  a  State  or  local 
interventian  pro-am  that  addresses  a 
significant  injury  problem  or  problems. 

B.  To  oiaeeMW  the  impact  of  the 
interv«ntioB(s)  in  terms  of  reduced 
morbidity,  mortality,  severity,  disability, 
and/or  medical  coste.  sad  aoc^tance. 

C.  To  serve  as  a  demonstration  to 
other  State  aad  cowmumity  heeldi 
agendes  ooaeideriBg  the  implonentation 
of  intervention  strategies. 

Pfogiainiiiatic  kilaiests 

Hie  focus  of  pants  should  reflect  the 
Iwoadly-based  need  to  coafrol  in|ary 
morbiiktv,  SMirtality.  severity.  disaMity, 
and  and/or  medical  costs^  Tbe  "1990 
Health  Obiectivee  far  the  Nation" 
eaipkagiMe  tbeimpaeta/toe  ofiaftuy 
control  and  sbouid  be  refefmeed  as 
applicable  to  tbe  graat  Reference 
should  be  made  if  carrent  ki|iiry  control 
activities  have  be«s  desipied  based  on 
or  coMistent  with  "Model  ^andardr.  A 
Gude  for  Comamni:^  ftewentive  Health 
Services — Second  Edition."  pnldished 
by  the  American  PuUkc  Hesith 
Association. 

Audiority:  The  legislative  aathority  for  this 
program  is  section  302  of  tlie  VMic  Health 
Service  Act  The  Catalog  of  Federal  Domettic 
Assistance  number  is  13.138. 

Eligible  Applicants     ' 

Eligible  apjMicants  foi  this  program 
are  die  official  pubUc  health  agencies  of 
State  and  local  governments,  including 
the  District  of  Golombia.  American 
Samoa,  the  Commonwealth  of  Puerto 
Ricok  die  Federated  States  of 
Microneaii^  Gaam.  nie  Nortnein 
Mariana  Uands.  the  Republic  of  die 
Marshall  UaadB,  dw  RqraUic  of  Paku. 
aad  the  Virgin  bteada. 

AvailabiSty  of  Fands 

Funds  in  dw  amoomt  of  aboot  $400,000 
are  avattaUe  to  samiett  iiqiay  control 
intervention  pio)ecle.  These  foncb  will 
be  awarded  in  the  area  of  kitentlimal 
injuries  (e.g,  hosateide.  saidde.  and 
child/spoiise  abow^as  wdl  as 
unintentionel  injuries.  CDC  expects  to 


support  up  to  6  grants  (up  to  $100,000 
each)  in  FIscsl  Year  lOOa  These 
incendve  grants  are  intended  to  help 
develop  or  improve  injury  control 
intervention  programs  condacted  by 
State  and  local  health  agencies,  and  are 
not  intended  to  supplant  existing 
funding  for  injury  control  program 
activities.  The  initiative  will  provide 
grant  support  for  a  period  of  one  to  three 
yecus  with  die  expectation  that  State  or 
local  support  will  increase  during  the 
project  period. 

Applicatioa  Review  and  Evaluation 
CUteria 

Review  of  the  application  will  be 
cmidocted  fai  acc(»dance  widi  mS 
Grants  Acfaiinistoation  Manual  Part  134, 
Objective  Review  of  Grant  Applications. 

Factors  considered  in  the  objective 
review  wiU  are  as  follows.  Also. 
Percentage  ratings  repesent  the  weight 
given  to  each  critieria. 

1.  Understanding  the  Problem  (15%). 

Z.  Managerial  Ability  [20%). 

3.  Personnel  [10%]. 

*.  Technical  Approach  [W%]. 

5.  Budget  and  Justification  (NOT 
SCORED). 

&  The  Public  Health  Importance  of 
Injuries  to  be  Addressed  cmd  Proposed 
Interventions  (10%). 

7.  Potential  for  Replicability  of  the 
Intenrentioa  Program  in  Other  State  and 
Local  furisdictioa  (5%). 

Andicatton  aad  Sutmussion  Deadline 

A.  Application  ^ 

.  The  original  and  two  copies  of  the 
Application  Form  5161-1  must  be 
submitted  on  or  before  July  15, 1988,  to 
the:  Grants  Management  Officer, 
Procurement  and  Grants  Office.  Centers 
for  Disease  Control,  225  East  Paces 
Ferry  Road.  NE.,  Room  30a  Atlanta, 
Georgia  30305. 

B.  Deadline 

Applications  shall  be  considered  as 
meeting  the  deadline  if  they  are  either 

1.  Received  at  the  above  address  on  or 
before  the  deadline  date,  or 

2.  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
die  objective  review  committee. 
(Applicants  should  request  a  legibly 
dated  U.S.  Postal  Service  postmark  or 
obtain  a  legibly  dated  receipt  fiY>m  a 
cooBBerdal  carrier  or  U.S.  Postal 
Service.  Private  metered  postmarics  shall 
not  be  acceptable  as  proof  of  timely 
mailing.) 

3.  Applieations  which  do  not  meet  the 
criteria  in  1.  or  2.  are  considered  late 
iqiplications  and  wffl  be  returned  to  the 
applicant' 


Other  Review  Requirements 

Applications  are  not  subject  to  review 
as  gofvemed  by  Executive  Order  12372, 
Intergovernmental  Review  of  Federal 
Propams. 

Where  To  Obtain  Addition^ 
Information: 

A  full  description  of  the  program, 
programmatic  interest,  criteria  iat 
review  of  apfdicatfons,  program 
requirements,  apphcation  forms,  and 
other  materials  may  be  obtained  fit)m 
Nealean  iC  Austin,  Grants  Management 
Specialist.  Grants  Management  Branch. 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control,  255  East  Paces 
Ferry  Road,  N£.,  Room  300,  Mail  Stop  E- 
14,  Atiantic,  Georgia  30305,  or  by  calling 
(404)  842-6575  or  FTS  236-6575. 

Technical  assistance  may  be  obtained 
from  Harvey  F.  Dens.  Jr.,  M.P.R,  Center 
for  En viroanental  Health  and  Injury 
Control  Centers  for  Disease  Control 
Mail  Stqi  F-ae,  Koger  Center  Adanta, 
Geoi^a  30333  (404)  488~«662  or  FTS 
236-4662. 

Mease  note  that  this  aimouncement  is 
distinct  from  another  notice  to  be  issued 
by  CDC  entiUed  "Cooperative 
Agreements  for  tbe  Prevention  of 
Disabilities." 

Dated:  )<uie  7, 198S 
RoiMil  1*  Pbeler, 

Acting  Director,  Office  of  Program  Support, 
.  Ceirters  for  Disease  Control. 
[PR  Doc.  88-13190  Hied  6-10-88:  »A5  am] 
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Food  and  Drug  Admlnlstratkm 

RaW-nowaM,  Inc.;  Wtthdrawai  of 
Approval  oINADA 

AOENCv:  Food  and  Drug  Administration, 

HHS. 

KCnoH:  Notice. 


;  The  Food  and  Drug 
Administration  (FDA)  is  withdrawing 
approval  of  a  new  animal  drug 
application  (NADA)  held  by  Reid- 
RoweU.  Ina  The  NADA  provides  for  use 
of  the  combination  drug  dichlorophene/ 
toluene  c^wules  as  an  anthelmintic  in 
dogs  and  cats.  The  firm  requested  the 
withdrawal  of  approval. 

I IMTC:  June  23, 1988. 


FOR  PURTHBI  mTOfOMATldN  CONTACT 
Mohammad  L  Sharer,  Center  fw 
Veterinary  Medicine  (HFV-216),  Food 
and  Drug  Administration,  5000  Fishers 
Lane,  Rockville.  MD  20657.  301-443- 
4083. 

auppunKNTAiir  MramMTioN:  Reid- 
Rowell,  Inc.  (formerly  Reid-Provident 
Laboratories,  Inc.).  901  Sawyer  Rd., 


MarietU.  GA  30062.  is  die  sponsor  of 
NADA  102-673  which  provides  for  nse 
of  Anaverra  (dichlorophene/toluene) 
capsules  for  removal  of  ascarids  and 
hookworms  and  as  an  aid  in  removing 
tapeworms  from  dogs  and  cats.  The 
NADA  was  originally  approved  on 
September  14. 1976. 

In  a  letter  dated  October  23. 1967,  die 
sponsor  requested  the  withdrawal  of 
approval  because  the  product  is  no 
longer  being  mariceted. 

"Hierefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (512(e).  82  Stat. 
345-347  (21  VS.C.  360b(e)))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Chrugs  (21  CFR  5.10)  and 
redelegated  to  the  Center  for  Veterinary 
Medicine  (21  CFR  5.84).  and  in 
accordance  with  9  514.115  Withdrawal 
of  approval  of  applications  (21  CFR 
514.115).  notice  is  given  that  approval  of 
NADA  102-673  and  all  supplements 
thereto  is  hereby  withdrawn,  effective 
June  23, 1988. 

fai  a  final  rule  published  elsewhere  in 
this  issue  of  die  Federal  Register,  FDA  is 
removing  the  entry  for  "Reid-Provident 
Laboratoreis.  Inc."  from  the  list  of 
sponsors  of  approved  NADA's  in  21  CFR 
5l6.6Q0(c)(l)  and  removing  the  drug 
labeler  code  No.  "000063"  from  21  CFR 
510.600(c)(2)  and  520.580(bK2).' 

Dated:  June  6, 1968. . 
GeraU  B.  GtMsl, 

Director.  Center  for  Veterinary  Medicine. 
[FR  Doc  88-1327Z  Filed  8-10-48;  8:45  am]^ 
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[Docket  No.  aSIMttlT] 

Drug  Export;  AntfhamophiUc  Facltor 
(Human),  LyophUizad  Powder 

AOENCV:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Alpha  Therapeutic  Corp.  has  filed 
an  application  requesting  approval  for 
the  export  of  the  biological  product 
Antihemophilic  Factor  (Human), 
Lyophilized  Powder  to  West  Germany. 
AOORESS:  Relevant  information  on  this 
application  may  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305],  Food  and  Drug  Administration,  Rm. 
4-62,  5600  Fishers  Lane,  Rockville,  MD 
20857,  and  to  the  contact  person 
identified  below.  Any  future  inquiries 
concerning  the  export  of  human 
biological  products  under  the  Drug 
Export  Amendments  Act  of  1986  should 
also  be  directed  to  the  contact  person. 
roR  nNmmi  NiromMTiON  contact: 
Boyd  Fogle.  Jr.,  Center  for  Biologies 
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Evaluation  and  Research  (HFB-120). 
Food  and  Drug  Administration,  5600 
Fishers  Lane.  Rockville,  MD  20857,  301- 
295-8095. 

SUPMXMeiTARY  MiFOflMA-noN:  The  Drug 
Export  Amendments  Act  of  1986  (Pub.  L 
99-660)  (section  802  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  382))  provides  that  FDA  may 
approve  applications  for  the  export  of 
drugs  that  are  not  currently  approved  in 
the  United  States.  The  approval  process 
is  governed  by  section  802(b)  of  die  act 
Section  802(b)(3)(B)  of  the  act  sets  forth 
the  requirements  that  must  be  met  in  an 
application  for  approval.  Section 
8Q2(b)(3)(C)  of  the  act  requires  that  the 
agency  review  the  application  within  30 
days  of  its  filing  to  determine  whether 
the  requirements  of  section  802(b)(3)(B) 
have  been  satisfied.  Section  802(b)(3KA) 
of  the  act  requires  that  th^  agency 
publish  a  notice  in  the  Federal  Register 
within  10  days  of  the  filing  of  an 
application  for  export  to  facilitate  public 
participation  in  its  review  of  the 
application.  To  meet  this  requirement, 
the  agency  is  providing  notice  that. 
Alpha  Therapeutic  Corp.,  5555  Valley 
Blvd..  Los  Angeles,  CA  90032.  has  filed 
an  appliction  requesting  approval  Iot  the 
export  of  the  biological  product 
Antihemophilic  Factor  (Human), 
Lyoi^iilized  Powder  to  West  Germany. 
Ilie  Antihemophilic  Factor  (Human), 
Lyophilized  Powder  is  a  modified 
formulation  of  the  currently  licensed 
product,  and  is  intended  for  the 
prevention  and  control  of  bleeding  in 
patients  with  moderate  or  severe  Factor 
Vin  deficiency  due  to  hemophilia  A  or 
acquired  Factor  Vm  deficiency.  The 
application  was  received  and  filed  in  the 
Center  for  Biologies  Evaluation  and 
Research  on  May  24. 1988,  which  shall 
be  considered  the  filing  date  for 
purposes  of  the  act 

Interested  persons  may  submit 
relevant  information  on  the  application 
to  the  Dockets  Management  Branch 
(address  above)  in  two  copies  (except 
that  individuals  may  submit  single 
copies)  and  identified  with  the  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  These  submissions 
may  be  seen  in  the  Dockets  ' 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

The  agency  encourages  any  person 
who  submits  relevant  information  on  the 
application  to  do  so  by  June  23, 1988, 
and  to  provide  an  ad(Utional  copy  of  the 
submission  directly  to  the  contact 
person  identified  above,  to  facilitate 
consideration  of  the  information  during 
the  30-day  review  period. 

This  notice  is  issued  under  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (section 


802,  Pub.  L.  99-660  (21  U.S.C.  382))  and 
under  authority  delegated  to  the 
Commissioner  of  Fooid  and  Drugs  (21 
CFR  5.10)  and  redelegated  to  the  Center 
for  Biologies  Evaluation  and  Research 
(21  CFR  5.44). 

Dated:  June  e,  198& 
Thonus  S.  Bosso, 

Director,  Office  of  Compliance,  Center  fOr 

Biologies  Evaluation  and  Research. 

[FR  Doc.  88-13270  Filed  6-10-88;  8:45  am] 
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[Docket  Na88N-021«l 

Drug  Export;  DUatidld  Tablets  and 
D<laudid  Oral  Solution 

agency:  Food  and  Drug  Administration. 
ACTWM:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Knoll  Pharmaceuticals  has  filed  an 
application  requesting  approval  for  the 
export  of  the  human  drug  Dilaudid 
Tablets  and  Dilaudid  Oral  Solution  to 
Canada. 

AOomts:  Relevant  information  on  this 
application  may  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration.  Rm. 
4-62.  5600  Fishers  Lane,  Rockville^  MD 
20857,  and  to  the  contact  person 
identified  below.  Any  futuse  inquiries 
concerning  the  export  of  human  drugs 
under  the  Drug  Export  Amendments  Act 
of  1986  should  also  be  directed  to  the 
contact  person. 

RM  FUfrTNCR  INFOflMATION  CONTACT: 

Rudolf  Apodaca,  Division  of  Drug 
Labehng  Compliance  (HFD-310),  Center 
for  Drug  Evaluation  and  Research.  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857, 301-295- 
8063. 

SUPPLCMCNTARY  INFORMATION:  The  Ihllg 
Export  Amendments  Act  of  1966  (Pub.  L 
99-660)  (section  802  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  362))  provides  that  FDA  may 
approve  applications  for  the  export  of 
drugs  that  are  not  currentiy  approved  in 
the  United  States.  The  approval  process 
is  governed  by  section  802(b)  of  the  act 
Section  802(b)(3)(B)  of  the  act  sets  forth 
the  requirements  that  must  be  met  in  an 
application  for  approval.  Section 
802(b)(3)(C)  of  the  act  requires  that  the 
agency  review  the  application  within  30 
days  of  its  filing  to  determine  whether 
the  requirements  of  section  802(b)(3)(B) 
have  been  satisfied.  Section  802(b)(3)(A) 
of  the  act  requires  that  the  agency 
publish  a  notice  in  the  Federal  Register 
within  10  days  of  the  filing  of  an 
application  for  export  to  facilitate  public 


participation  in  its  review  of  the 
application.  To  meet  this  requirement 
the  agency  is  providing  notice  that  Knoll 
Hiarmaceuticals.  30  North  Jefferson  Rd., 
Whippany,  NJ  07981,  has  filed  an 
application  requesting  approval  for  the 
export  of  the  drug  Dilaudid  Tablets  and 
Dilaudid  Oral  Solution  to  Canada. 
Dilaudid  is  used  for  the  relief  of 
moderate  to  severe  pain.  The 
application  was  received  and  filed  in  the 
Center  for  Drug  Evaluation  and 
Research  on  May  27, 1988,  which  shall 
be  considered  die  filing  date  for 
purposes  of  the  act 

Interested  persons  may  submit 
relevant  information  on  the  application 
to  the  Dockets  Management  Branch 
(address  above)  in  two  copies  (except 
that  individuals  may  submit  single 
copies)  and  identified  with  the  docket 
number  found  in  brackets  in  the  heading 
of  this  document  These  submissions 
may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

The  agency  encourages  any  person 
who  submits  relevant  information  on  the 
application  to  do  so  by  June  23. 1988, 
and  to  provide  an  additional  copy  of  the 
submission  directly  to  the  contact 
person  identified  above,  to  fadlitate 
consideration  of  the  information  during 
the  30-day  review  period. 

This  notice  is  issued  under  the  Fe'deral 
Food,  Drug,  and  Cosmetic  Act  (sec.  802, 
Pub.  L  9»-«66  (21  U.S.C  382))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Dhrugs  (21  CFR  5.10)  and 
redelegated  to  the  Center  for  Drug 
Evaluation  and  Research  (21  CFR  5.44). 

Dated:  June  3. 1988. 
Oanisl  L.  Mkhflis, 

Director,  Office  of  Compliance,  Center  for 
Drug  Evaluation  and  Research. 

(FR  Doc.  88-13271  Filed  8-10-88;  8:45  am] 
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Hoatth  RMOurcee  and  Servlcet 
Administration 

Availability  of  Funds  To  Provide  HeaHti 
Services  ki  the  PacHIc  Basin 

aocncy:  Health  Resources  and  Services 
Administration,  HHS. 

action;  Notice  of  fund  availability. 

summary:  the  Healdi  Resources  and 
Services  Administration  (HRSA) 
announces  that  up  to  $1,149  million  is' 
available  under  Section  301  of  the  Public 
Health  Service  Act  42  U.S.C.  241,  for 
projects  to  build  capacity  and  improve 
health  services  and  systems,  particularly 
preventive  health  services,  in  the 
Ccnnmonwealth  of  the  Northern  Mariana 


Islands,  American  Samoa,  Guam. 
Federated  States  of  ndcronesia, 
RepeUic  of  die  Marshall  hiands  and  die 
Repabiic  of  Palau  and  to  provide 
technical  assistance  relative  to  'such 
projects.  Eligible  apfdicants  indude  any 
peblic  or  ptWate  nonprofit  or  for  profit 
entities. 

DATE  To  receive  consideration, 
applications  must  be  received  in  the 
HHS  regional  office,  at  die  address 
below,  by  3:30  p.m.  Pacific  Daylight 
Time  of  July  15, 1988.  Competing 
applications  will  be  considered  "on 
time"  if  they  are  either  received  on  or 
before  the  established  deadline  date,  or 
sent  on  or  before  the  established 
deadline  date  and  received  in  time  for 
orderly  processing. 

Applicants  should  request  a  legibly 
dated  U.S.  Postal  Service  postmark  or 
obtain  a  legibly  dated  receipt  from  a 
commercial  carrier  or  U.S.  Pbstal 
Service.  Private  metered  postmarks  shall 
not  be  acceptable  as  proof  of  timely 
mailing.  Any  appUcation  which  does  not 
meet  the  deadline  wiQ  be  returned  to  the 
applicant. 

ADDRESS:  Application  for  grants  is  made 
on  PHS  form  5181-1  (approved  under 
OMB  #034ft-0006).  Grant  application 
guidelines,  applications  forms  and 
additional  information  regarding 
business,  administrative  or  fiscal  issues 
related  to  the  awarding  of  grants  under 
this  notice  may  be  obtained  from:  Mr. 
Alan  S.  Harris,  Oiief,  Office  of  Grants 
Management  Public  Health  Service, 
Region  IX.  Room  335,  SO  United  Nations 
Plaza.  San  Vnaaaoo,  CA  94102,  (415) 
556-2585. 
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FOR  FINTTMER  IMFORMM»TION  CONTACT: 
Sheridan  L  Weinstein,  MJ)..  Regional 
Health  Adraimstrator.  Region  IX.  U.S. 
Public  Health  Service.  Room  327,  SO 
United  Nations  Plaza.  San  Francisco. 
CA  04102,  (415)  556-5810. 

SUFrtEMEMr  ARV  miformation:  The 
funds  were  appropriated  in  order  to 
continue  implementaticm  of  the  report  of 
the  U.S.  Public  Healtii  Service  entitled  A 
Report  to  the  Congress  on  Health 
Services  in  the  United  States  Pacific 
Isiand  fiirisdictTons. 

Aj^icants  should  request  a  legibly  ' . 
dated  U.S.  Postal  Service  postmcuk  or 
obtain  a  legibly  dated  receipt  &om  a 
commercial  carrier  or  U.S.  Postal 
Service.  Private  metered  postmarks  shall 
not  be  acceptable  as  proof  of  timely 
mailing.  Late  oompetijog  apj^cations  not 
accepted  for  processing  wiU  be  returned 
to  the  applicant 

Any  api^cation  whidi  does  not  meet 
the  deadftie  wiB  be  returned  to  the 
applicant 

ADDRESS:  Application  for  grants  is  made 
on  PHS  form  5161-1  (approved  under 


OMB  #0348-0006).  Grant  application 
gilddelines.  applications  forms  and 
additional  iidionnation  regarding 
business,  administrative  or  fiscal  issues 
related  to  the  awar^ng  of  grants  ""f^T 
this  notice  may  be  obtained  fnm:  Mr. 
Alan  S.  Harris,  Chief,  Office  of  Grants 
Management  Public  Health  Service, 
Region  DC.  Room  335, 50  United  Naticms 
Plaza,  San  Francisco.  CA  MIQO,  (415) 
556-2595. 

FOR  FURTHER  INFORMATION  CONTACT 

Sheridan  L  Weinstein.  MJX,  Regional 
Health  Administrator.  Region  DC,  U.S. 
Public  Healdi  Service.  Room  327,  SO 
United  Nations  Plaza,  San  Francisco, 
CA  94102,  (415)  556-5810. 

supflementary  information:  The 
funds  were  appropriated  in  order  to 
continue  implementation  of  the  report  of 
the  U.S.  Public  Health  Service  entidedi4 
Report  to  the  Congress  on  Health 
Services  in  the  United  States  Pacific 
Iskaid  Jurisdictions. 

Copies  of  this  report  are  available  by 
writing  to  the  Regional  Heeldi 
Administrator  at  the  address  stated 
above.  The  Senate  Appropriations 
Committee  rqrart  (Senate  R^xvt  lOO- 
169,  October  1. 1987)  stated  die 
Committee's  expectation  that  priority  be 
given  to  health  service  projects  that  are 
preventive  in  nature. 

In  acccurdance  with  the  Public  Health 
Service  Report,  the  fnlrpose  ci  dds  effort 
is  to  assist  the  governments  of  the 
jurisdictions  Usted  above  in  their  efforts 
to  improve  their  paUic  health  programs, 
and  to  further  develop  the  infrastructure 
im  supporting  such  programs.  Examples 
of  public  health  areas  that  have  been 
identified  are  environmental  health  and 
sanitation.  alcohoL  drug  abuse  and 
mental  health,  childhood  immunization, 
and  maternal  and  child  health. 
Apphcations  may  be  submitted  by 
nonprofit  or  for  profit  private  entities 
and  State  and  local  governments, 
induding  the  Commonwealth  of  the 
Northern  Mariana  Islands,  the 
Government  of  American  Samoa,  the 
Government  of  Guam,  The  Federated 
States  of  Micronesia,  the  Republic  of  the 
Marshall  Islands,  and  the  Republic  of 
Palaa 

HRSA  intends  (considering  the 
nmnber  and  quality  of  applications,  the 
relative  needs  of  the  respective 
populations  to  be  served,  and  the  extent 
to  which  program  results  can  be 
incorporated  and  maintained  by  the 
various  governments)  to  make  awards 
that  can  most  effectively  and  efficiently 
continue  implementation  of  the  initiative 
and  encourage  and  support  public  health 
program  development  by  the 
governments  of  the  several  jurisdictions. 


Grants  will  be  awarded  for  two-yeer 
preset  and  budget  periods. 

In  recQgmtlQo  kA  these  prioritiee  and 
die  extent  of  funding  avaflable,  project 
costs  related  to  canatradieB.  aoqaiaiboo 
or  renovation  of  health  facilities  and 
direct  payment  of  costs  of  healdi  cue 
which  otherwise  would  be  the  legal 
responsibility  of  die  local  jurisdiction 
will  not  be  approved.  It  is  entidpated 
thet  grant  awards  naay  range  frna 
$50,000  to  $S004Xn. 

To  assure  that  adequate  fends  are 
reserved  for  project  proponls  sulMnitted 
by  the  governments  referenced  above 
for  the  purposes  of  improving  their 
public  health  programs  whicA  address 
areas  of  need  identified  in  the  Report. 
HRSA  has  set  aside  a  mtntmvTn  of 
$600,000  to  fund  anticipated  requests, 
which  are  approvable.  These  funds  wiU 
be  awarded  on  a  competitive  basis 
direcdy  to  the  Pedfic  Baain 
govennnents  referenced  above,  taking 
into  consideration  the  quality  and 
priority  of  applications  submitted  and 
the  commitment  of  the  Pacific  Basin 
governments  to  mamtain  the  capabilities 
or  competencies  devdoped  by  die 
prefects.  All  applications  received  will 
be  reviewed  against  a  single,  standard 
set  of  criteria  diat  wiD  be  provided  with 
the  apphcation  material 

The  Regional  Health  Administrator, 
Region  DC,  in  coordination  with  the 
Bureau  of  Health  Care  Delivery  and 
Assistance,  HRSA.  wiH  be  responsible 
for  appointing  a  project  officer, 
supervising  and  monitoring  any  grants 
made  from  these  fiinds  and  maintaintng 
official  grant  files  on  any  sudi  awards. 

An  objective  review  will  be  conducted 
by  the  Bureau  of  Health  Care  Delivery 
and  Assistance.  HRSA.  and  the  regicaal 
office  in  San  Frandsco.  Grant  awards 
will  be  issued  by  the  Bureau. 

General  regulations  of  the  Department 
relating  to  the  management  of  grants  (45 
CFR  Part  74)  will  apply  to  diis  grant. 

Other  Award  Information 

This  program  is  considered  to  be 
subject  to  the  provisions  of  Executive 
Order  12372.  Intergovernmental  Review 
of  Federal  Programs  or  45  CFR  Part  100. 

Executive  CMer  12372  allows  States/ 
territories  the  option  of  setting  up  a 
system  for  reviewing  applications  from 
widiin  dieir  States  for  assistance  under 
certain  Federal  programs.  Guam  and  die 
Commonwealth  of  the  Northern  Mariana 
Islands  have  established  such  cootact 
points  for  this  review  and  ^plication 
packages  to  be  made  available  under 
this  notice  will  provide  information  on 
the  point  of  contact  in  diese 
jurisdictions.  Since  60  days  u  allowed 
for  this  review,  applicants  are  advised 
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to  discuss  projects  with,  and  provide 
copies  of  their  applications  to,  contact 
points  as  early  as  possible.  At  the  latest, 
an  applicant  should  provide  the 
application  to  the  State  for  review  at  the 
same  time  it  is  submitted  to  the  Office  of 
Grants  Management,  Region  DC. 

Catalog  of  Fadetal  Domestic  Asmstance 

In  the  OMB  Catalog  of  Federal 
Domestic  Assistance,  Health  Services  in 
the  Pacific  Basin  Grant  Program  is  listed 
as  Number  13,163.    ' 

Dated-  March  28, 1988.  j 

DavM  N.  Sundwdl.  j 

Administrator. 
FR  Doc  88-13193  Hied  6-10-88;  8:45  am] 

■4M 


PuMc  Health  Service  ' 

National  CtiNdhood  Vaccine  biury  Act 
of  1M6;  Delegation  of  Autfwrity; 
Aaeletant  Seoetary  for  Health 

Notice  is  hereby  given  that  I  have 
delegated  to  the  Assistant  Secretary  for 
Health,  with  authority  to  redelegate,  all 
the  authorities  vested  in  the  Se<7etaiy  of 
Health  and  Human  Services  under  (1) ' 
Part  C.  Subtitle  2  of  Title  XXI  of  the 
Public  Health  Service  Act  (42  U.S.C. 
300aa-25  et  seq.).  as  amended;  and  (2) 
SS  312,  313,  314,  and  316  of  Pub.  L  99- 
660  (42  U.S.C.  300aa-l  note  and  300aa-4 
note),  as  amended  hereafter.  This 
authority  excludes  the  authority  to 
promulgate  regulations  and  to  submit 
reports  to  the  Consress. 

This  delegation  became  effective  upon 
the  date  of  signature.  In  addition.  I 
hereby  afiirm  and  ratify  any  actions 
taken  by  the  Assistant  Secretary  for 
Health  and  his  subordinates  which 
involved  the  exercise  of  the  delegated 
authorities  prior  to  the  effective  date  of 
delegatioa 

Dated  June  1. 198a 
Otis  R.  Bowon. 
Secretary. 
[FR  Doc.  88-13194  Filed  6-10-88;  8:45  ain] 

BHJJNO  COOC  41W-17-M 


Committee  to  CoonMnate 
Environmental  and  I  leelth  Belated 
Programa  (CCEHRP)  and  CCEHRP  Ad 
Hoc  Subcommittee;  Annual  Report  on 
Cardnogene  Meeting;  Correction 

In  notice  document  88-12391 
appearing  on  page  20179  in  the  issue  of 
June  2. 1968,  make  the  foUowing    . 
correction:  | 

In  the  first  column,  in  the  first     ' 
paragraph,  after  the  sentence  ending 

July  7, 1988.",  insert  die 

foUowing  sentence,  which  was 


inadvertently  omitted:  "The  meeting  will 
begin  at  approximately  9:30  P.M..  and 
end  at  approximately  4  P.M.,  or  at  the 
conclusion  of  the  public  comment  if  this 
occurs  i^or  to  4  PM" 
|ohn  GalBvan. 
Regulations  Officer. 

[FR  Doc.  88-13257  FUed  8-10-88;  8:45  am] 

■UMa  OOK  41W-17-« 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  Of  Land  Management 

(ChaywwM,  Wyoming  t2003;  WY-«20-0»- 
4121-11;  W-109378] 

Invitation  for  Coal  Exploration  Ueenae; 
Converae  County,  ¥fY 

aoency:  Bureau  of  Land  Management. 

Interior. 

action:  Invitation  for  coal  explpration 

license. 

summary:  Triton  Coal  Company  hereby 
invites  all  interested  parties  to 
participate  on  a  pro  rata  cost  sharing 
basis  in  its  coal  exploration  program 
concerning  federally  owned  coal 
underlying  the  following  described  land 
in  Converse  Counfy.  Wyoming: 

T.  52  N,  R.  72  W.,  6th  PJA,  WY. 

Sec.  27:  Lots  3, 4(  5, 6, 11, 12, 13. 14; 
T.  52  N.,  R.  73  W.,  6th  PAl,  WY, 

Sec.  24:  Lots  11, 12, 13, 14; 

Sec.  25:  Lots  11, 12, 13, 14. 

Containing  720.64  acres 

All  of  the  coal  in  the  above  land 
consists  of  unleased  Federal  coal,  within 
the  Powder  River  Basin  known  coal 
leasing  area.  The  purpose  of  the 
exploration  is  to  construct  ground  water 
monitoring  wells  in  the  area. 
ADDRCSSCS:  A  detailed  description  of 
the  proposed  drilling  program  is 
available  for  review  during  normal 
business  hours  in  the  following  offices 
(under  serial  number  W-109378):  Bureau 
of  Land  Management,  2515  Warren 
Avenue,  Cheyenne,  Wyoming  82003;  and 
Bureau  of  Land  Management,  1701  East 
"F'  Street  Casper.  Wyoming  82601. 
SUPKmeNTAIIY  mPOMNATION:  This 
notice  of  invitation  will  be  published  in 
a  newspaper  once  each  week  for  two 
consecutive  weeks  beginning  the  week 
of  April  25, 1988,  and  in  the  Federal 
Register.  Any  parfy  electing  to 
participate  in  this  exploration  program 
must  send  written  notice  to  both  the 
Bureau  of  Land  Management  and  Triton 
Coal  Company  no  later  than  30  days 
after  publication  of  this  invitation  in  the 
Fedaial  Register.  The  written  notice 
should  be  sent  to  the  foUowing 
addresses:  Triton  Cual  Company. 


Buckskin  Mine,  P.O.  Box  3027,  Gillette, 
Wyoming  82716,  and  the  Bureau  of  Land 
Management.  Wyoming  State  Office, 
Branch  of  Mining  Law  and  Solid 
Minerals,  Wyoming  State  Office,  Branch 
of  Mining  Law  and  Solid  Minerals,  P.O. 
Box  1828.  Cheyenne,  Wyoming  82003. 
The  foregoing  is  published  in  the  Federal 
Register  pursuant  to  Tide  43  Code  of 
Federal  Regulations.  {  34l0.2-l(c)(l). 
HiIlaiyA.OdM, 
State  Director. 

(FR  Doc  88-13191  Filed  6-10-88;  8:45  am] 
I  cooe  4Si«-«*-« 


[WY-OIO-Oe-4220-10) 

Meetings;  Spdniah  Point  Caves 
Withdrawal:  wv 

AOKNCV:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  intent  to  conduct  a 
public  scoping  meeting  for  the  Spanish 
Point  Caves  Witiidrawal,  W-10181& 


;  Pursuant  to  43  CFR  2310.3- 
l(2)(v)  a  pubUc  meeting  wiU  be  held  on 
Wednesday  July  13. 1988  at  7:00  p.m.  at 
the  Woriand  District  Office,  101  South 
23rd  Street.  Woriand.  Wyoming  to 
accept  pubUc  comment  on  the  proposed 
Spanish  Point  Caves  Withdrawal.  The 
proposed  withdrawal  affects  11,415.86 
acres  of  federal  mineral  estate  beneath 
private  surface,  and  lands  administered 
by  the  Bureau  of  Land  Management  and 
the  Forest  Service.  These  lands  are 
located  in  Big  Horn  County,  north  of 
HyattviUe,  Wyoming.  The  withdrawal 
wiU  segregate  these  lands  from  the 
operation  of  the  nondiscretionary  land 
laws,  including  mining  claim  location 
under  the  General  Mining  Law  of  1872. 
as  amended,  in  order  to  protect 
important  water  recharge  and  cave 
areas  associated  with  the  Tres  Chcuros 
and  Great  Expectations  Cave  System. 

dates:  Written  conunents  may  be 
maUed  prior  to  July  13, 1988.  Written  or 
oral  comments  may  also  be  submitted  at 
the  pubUc  meeting  on  July  13, 1988.  at 
7KX)pjn. 

Aoomss:  Woriand  District  Office, 
Bureau  of  Land  Management. 
Conference  Room  101  South  23rd  Street, 
Woriand.  Wyoming  82401. 

ran  nMTHEII  INFORMATION  CONTACT: 

Mark  Goldbach.  Bureau  of  Land 
Management,  Woriand  District  Office. 
Washakie  Resource  Area,  P.O.  Box  119, 
Woriand  Wyoming.  82401.  (307)  347- 
9871. 


DaneO  Banes, 

District  Manager. 

[FR  Doc.  88-13218  Filed  6-10-88;  8:45  am] 

■NUNQ  COOE  4310-a-« 

[10-020-08-4212-13;  I-19688E1 

Realty  Action,  Sale  of  Public  Landa  In 
Oneida  County,  Idaho 

AOTNCV:  Bureau  of  Land  Management, 

Interior. 

action:  Notice  of  realty  action,  sale  of 


public  lands  in  Oneida  County,  Idaho. 

DATE  AND  ADORtS«  The  sale  offering 
wiU  be  held  on  September  7, 1988,  at 
1-.30  p  jn.  at  the  Deep  Creek  Area  Office, 
138  South  Main.  Malad.  Idaho,  83252.  If 
unsold  on  this  date,  the  land  parcel  wiU 
be  re-offered  the  first  Wednesday  of 
each  month  for  three  consecutive 
months  until  sold  or  the  sale  is 
otherwise  suspended. 

r.  the  foUowing  described  land 


has  been  examined  and  through  the 
public  supported  land  use  planning 
process,  has  been  determined  to  be    ' 
suitable  for  disposal  by  sale  pursuant  to 
section  203  of  the  Federal  Land  Policy 
and  Management  Act  of  1976,  at  no  less 
than  fair  maricet  value  as  determined  by 
an  appraisal.  This  land  is  hereby 
segregated  from  appropriation  under  the 
pubUc  land  laws  including  the  mining 
laws  as  provided  by  43  CFR  27ll.l-2(d). 


Name 

Boise  Mehtten.  Idaho  legal  description 

Acres 

AppraiMdWr 
marfcaivakw 

Type  of 
bidding 

T.  15S.  n.  35E.,  aM..  Section  9:  SWViSW^ 

40.00 

$2,000.00 

ModMad. 

When  patented,  the  land  wiU  be 
subject  to  a  reservation  of  the  oil  and 
gas  resources  to  the  United  States. 

Sale  Pcooedures:  The  above  described 
land  wiU  be  sold  by  modified 
competitive  bidding  procedures  as 
follows:  All  sealed  bids  (with  the  parcel 
name  and  serial  number  CLEARLY 
mariced  in  the  lower  left  hand  comer  of 
the  envelope)  must  be  received  by  1:30 
p.m.  on  the  desi^ated  sale  dates  at  the 
Deep  Creek  Area  Office. 

Oidy  sealed  bids  for  no  less  than  the 
appraised  fair  market  value  wiU  be 
accepted.  A  bid  wiU  also  constitute  an 
application  for  the  conveyance  of  the 
mineral  rights  except  oil  and  gas.  Each 
bidder  must  submit  a  fifty  dollar  ($50.00) 
(non-returnable  for  the  high  bidder) 
filing  fee  for  the  mineral  conveyance  (43 
CFR  272p.l-2(c)).  Each  bid  shaU  be 
accompanied  by  certified  check,  postal 
money  order,  bank  draft,  or  casluers 
check  made  payable  to  the  Bureau  of 
Land  Management  for  30  percent  (30%) 
of  the  bid  price.  Failure  to  submit  these 
sums  sHaU  result  in  disqualification  of 
the  bid.  If  two  or  more  vaUd  sealed  bids 
are  received  for  die  same  amount  and 
are  die  high  bid.  a  supplemental  bidding 
of  the  high  bidders  will  be  held. 

The  designated  bidder  on  parcel  I- 
19668E  is  Andrew  Chad  Bybee  of 
Pleasantview.  Idaha  This  designated 
Udder  is  offered  a.  preference  right  to 
purchase  the  parcel  by  matching  the 
highest  bid.  FaUure  to  accept  this  offer 
to  purchase  within  IS  days  after  the  - 
specified  sale  date  or  succeeding  sale 
dates  shaU  constitute  a  waiver  of  his 
preference  consideration  and  the  next 
highest  bidder  wiU  be  awarded  the  sale. 
sumXMOiTARV  information;  DetaUed 
information  concerning  die  land,  terms 
and  conditions  of  the  sale,  and  bidding 
instructions  may  be  obtained  from  John 


R.  Christensen,  Deep  Creek  Area 
Manager,  at  the  Deep  Creek  Area  Office, 
138  South  Main,  Malad,  Idaho,  83252,  or 
by  caUing  (208)  766-4766. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  District 
Manager.  Bureau  of  Land  Management, 
Rt.  3.  Bqx  1,  Burley,  Idaho,  8331& 
Objections  wiU  be  evaluated  by  the 
State  Director  who  may  sustain,  vacate, 
or  modify  this  notice  of  realty  action.  In 
the  absence  of  any  objections,  this 
realty  action  wiU  become  the  final 
determination  of  the  Department  of 
Interior. 

Dated:  June  1, 1988.     ' 
Marvin  R.  Bagley. 
Associate  District  Manager. 
[PR  Doc.  88-13217  FHed  6-10-88:  a-4S  am] 

WLUNQ  CODE  4310-Oe-H 


Fish  and  WNdNfs  Service 

Receipt  of  Applications  fof  Permit^ 
Rex  Baker  St  aL 

The  foUowing  appUcants  have  appUed 
for  permits  to  conduct  certain  activities 
with  endangered  species.  This  notice  is 
provided  pursuant  to  section  10(c)  of  the 
Endangered  ^lecies  Act  of  1973,  as 
amended  (16  U.S.C  1531.  et  seq.): 
[reT-728ie6] 
Applicant:  Rex  Baker  Merietta,  GA 

The  appUcant  requests  a  permit  to 
import  die  personal  sport*hunted  trophy 
of  one  male  bontebok  {Damaliscus 
dorcas  dorcaa),  cuUed  from  the  captive- 
herd  maintained  by  Mr.  F.W.M.  Bowker. 
Jr..  Grahamstown.  RepubUc  of  South 
Africa,  for  the  purpose  of  enhancement 
of  survival  of  the  species. 


[PRT-728172) 

Applicant:  Al  and  Jean  Van  Hulien,  Grants 
Pass,  OR. 

The  appUcant  requests  a  permit  to 
purchase,  in  interstate  commerce,  two 
pairs  of  captive-hatched  Hawaiian 
(=nene)  geese  [Nesochen  (=Branta) 
sandvicensia)  for  the  purpose  of 
enhancement  of  propagation.  One  pair  is 
to  be  purchased  from  Randy  Rutz,  Port 
Orchard,  Washington,  and  the  other  pair 
wiU  be  purchased  fit>m  WaUy  Caviness, 
BeUingham,  Washington. 
(PRT-7281341 
Applicant  Tim  Parsley,  Silver  Spring,  MD. 

The  appUcant  requests  a  permit  to 
purchase  in  interstate  commerce  six 
captive  bom  scarlet-chested  parakeets 
{Neophema  splendida)  from  Ethel 
Morton,  Alhambra,  CA  for  purposes  of 
display  and  enhancement  of 
propagation. 

(PRT-728285]' 

Applicant  Clifford  E  Sanders,  Kingsport. 
TN. 

The  appUcant  request  a  permit  to 
import  ^e  personal  sport-himted  trophy 
of  one  male  bontebok  [Damaliscus 
dorcas  dorcaa),  culled  from  the  captive- 
herd  maintained  by  Mr.  J.  M.  D' Alton, 
Bredasdorp,  RepubUc  of  South  Africa, 
for  the  purpose  of  enhancement  of 
survival  of  the  species. 

Documents  and  other  information 
submitted  with  those  applications  are 
avaUable  to  the  pubhc  during  normal 
business  hours  ^7:45  am  to  4:15  pm) 
Room  403. 1375  K.  Street  NW.. 
Washington  DC  20005.  or  by  writing  to 
the  Director.  U.S.  Office  of  Management 
Audiority,  P.O.  Box  27329.  Washington. 
DC  20038-7329. 

Interested  persons  may  comment  on 
any  of  these  appUcations  within  30  days 


of  the  date  of  this  pubUcation  by 
submitting  written  views,  arguments,  or 
data  to  the  Director  at  the  above 
address.  Please  refer  to  the  aiqiropriate 
applicant  and  PRT  number  when 
submitting  comments. 

Date:  June  2. 19e«. 
R.  K.  RofafaHOB,  ! 

Chief.  Branch  of  Permits,  US.  Office  of 

Management  Authority. 

(FR  Doc.  13278  FUed  8-10-88;  8:45  am] 
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Receipt  of  Applications  for  Permite; 
FJN.  •Xotton"  Gordon  et  aL 

The  following  applicants  have  applied 
'  for  permits  to  conduct  certain  activities 
with  endangered  species.  This  notice  is 
provided  pursuant  to  section  10(c}  of  the 
Endangered  Species  Act  of  1973.  as 
amended  (16  U.S.C.  1531.  etseq.]: 
(PRT-727645J 

ApplicanU  ?M.  "Cotton"  Gordon.  Lake 
Geoige,  CO. 

The  applicant  requests  a  permit  to 
import  a  sport-hunted  trophy  of  one 
male  bontebok  [Damaliscus  dorcas 
dorcas),  to  be  culled  from  the  captive  < 
herd  maintained  by  Mr.  F.WAI.  Bowker, 
Jr.,  (kahamstown.  Republic  of  Sooth 
Africa,  for  the  purpose  of  enhancement 
of  survival  of  the  species. 
IPRT-727828J 
A/tplicant  Phoenix  Zoo,  Phoenix.  AZ. 

The  applicant  requests  a  permit  to 
purchase  in  interstate  commerce  from 
bitemational  Animal  Exchange  one 
male  and  two  female  Parraa  wallabies 
[Mocropus  panna]  that  will  be  imported 
into  the  U.S.  by  Intemati<mal  Animal 
Exchange  (PRT-724754).  The  wallabies 
are  to  be  imported  from  the  Wellington 
Zoo  in  Wellington,  New  Zealand  for 
enhancement  of  the  propagation  of  the 
species.  They  were  bom  in  captivity  at 
the  Wellington  Zoo. 
[PRT-727958J 
Applicant:  The  Peregrine  Fund.  Boise,  ID. 

The  applicant  requests  a  permit  to 
export  ten  captive-bora  Mauritius 
kestrals  (Faico  punctatus)  bom  in  the 
United  States,  to  The  Conservator  of 
Forests.  Forestry  Department,  Curepipe, 
Mauritius  for  release  into  the  wild  for 
the  purpose  of  enhancement  of 
propagation  of  the  species.^ 
[PRT-727416J 

Applicant  San  Diego  Zoological  Society,  San 
Diego,  CA. 

The  applicant  requests  a  permit  to 
take,  import,  export  and  purchase  in 
interstate  or  foreign  commerce  blood, 
semen,  other  tissues  or  wlxrfe  carcasses 
from  any  endangered  wildlife 


throughout  the  world  for  scientific 
research  (genetic  reproductive  and 
other  biomedical  evaluation).  The 
tissues  are  to  be  obtained  from  animals 
in  the  wild  and  in  captivity. 

Documents  and  othn  infoimation 
submitted  with  these  applications  are 
available  to  the  public  during  normal 
business  hours  (7:45  am  to  4:15  pm) 
Room  403. 1375  K.  Street  NW.. 
Washington  DC  20005,  or  by  writing  to 
the  Director.  U.S.  Office  of  Management 
Authority,  P.O.  Box  27329.  Washington, 
DC  2003»-7329. 

Interested  persons  may  comment  on 
any  of  these  applications  within  30  days 
of  the  date  of  this  pubUcation  by 
submitting  written  views,  arguments,  or 
data  to  the  Director  at  the  above 
address.  Please  refer  to  the  appropriate 
VRT  number  when  submitting 
comments. 

Dated:  lune  8, 1988. 
R.  K.  Robinaon, 

Chief,  Branch  of  Permits,  US.  Office  of 

Management  Authority. 

(FR  Doc  8ft-13279  FUed  ft-10-88;  8:45  am] 

BMJJNO  COOE  431«-H^ 


Receipt  of  Application  for  Permtts; 
Oklahoma  City  Zoo  «id  New  York 
Zootoglcal  Society 

The  following  applicants  have  applied 
for  permits  to  conduct  certain  activities 
with  endangered  species.  This  notice  is 
provided  pursuant  to  section  10(c)  of  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.SC.  1531,  eteeg.): 
[PRT-728140] 

Applicant:  Oklahoma  City  Zoo,  Oklahoma 
aty.OK. 

The  appUcant  requests  a  permit  to 
import  a  captive  bora  female  Uack 
rhinoceros  [Diceros  bicomis)  from  the 
National  Zoo,  New  Delhi,  India  for 
purposes  of  enhancement  of  propagaticHi 
and  exhibition. 

[PRT-727965] 

AppUcant  New  York  Zoological  Society, 
Bronx.  NY. 

The  applicant  requests  a  permit  to 
export  two  male  and  two  female  Cuban 
crocodiles,  [Crocodylus  rhombifer)  bom 
in  captivity  in  the  United  States  at  the 
Bronx  Zoo  to  Pundacao  Parque 
Zoologico  de  Sao  Paulo,  Sao  Paulo, 
Brazil  for  enhancement  of  propagation 
of  die  species. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  to  the  public  during  noraial 
business  hours  (7:45  am  to  4:15  pm)  - 
Room  403. 1375  K.  Street  NW.. 
Washington  DC  20005,  or  by  writing  to 
the  Director,  U.S.  Office  of  Management 


Authority,  P.O.  Box  27329,  Washbigton, 
DC  2006-7329. 

Interested  persons  may  comment  on 
any  of  these  applications  «vithin  30  days 
of  the  date  of  this  pubUcation  by 
submitting  written  views,  arguments,  or 
data  to  the  Director  at  the  above 
address.  Please  refer  to  the  appropriate 
appUcant  and  VRT  number  when 
submitting  comments. 

Dated:  June  7, 1888. 

RJC  RofainMm, 

Chief,  Branch  of  Permits,  US  Office  of 
Management  Authority. 

[FR  Doc  88-13280  Filed  8-10-88;  8:4S  am] 
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MUneraie  Management  Service 

Information  Colection  Submitted  to 
ttte  Office  of  Management  and  Budget 
for  Review  Under  ttie  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  ^e 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 
proposed  coUections  of  information  and 
related  forms  and  explanatory  material 
may  be  obtained  by  contacting  the 
Bureau's  Clearance  Officer  at  die 
telephone  number  listed  below. 
Comments  and  suggestions  on  the 
requirements  should  be  made  within  30 
days  directly  to  the  Bureau  Clearance 
Officer  and  to  the  Office  of  Management 
and  Budget  Interior  Department  Desk 
Officer,  Washington,  DC  20503. 
telephone  (20^  3%-7340,  with  copies  to 
Gerald  D.  Rhodes,  Chief.  Branch  of 
Rules.  Orders,  and  Standards;  Offshore 
Rules  and  Operations  Division;  Mail 
Stop  648,  Room  6A110;  Minerals 
Management  Service;  12203  Sunrise 
VaUey  Drive;  Reston,  Virginia  22091. 

Title:  FadUties  on  the  Outer 
Continental  Shelf  (OCS)  Adjacenf  to 
California  (30  CFR  25a47) 

AlMtract:  Respondents  are  required  to 
provide  the  Minerals  Management 
Service  (MMS)  with  information  on 
emissions  data  and  related  data  from 
existing  and  new  faciUties  m 
modiBcations  to  existing  and  new 
faciUties  located  on  the  Federal  OCS 
adjacent  to  CaUfomia.  The  MMS  wiU 
use  this  information  to  identify  any 
potential  or  existing  pollutant  emissions 
and  evaluate  the  potential  impact  of 
those  operations  on  the  adjacent  coastal 
areas  of  the  State  of  California. 

Bureau  Form  Number:  None. 

n«9ue/}cy.- On  occasion. 


Description  of  Respondents:  Federal 
OCS  oil  and  gas  lessees. 

Annual  B/Mponses:  123. 

Annual  Burden  Hours:  9,M0, 

Bureau  Clearance  Officer  Dorothy 
Christopher.  (703)  435-6213. 

Date:  June  1. 1988. 

Price  McDooaU. 

Associate  Director  for  Offshore  Minerals 
Management 

[FR  Doc  88-13219  Filed  6-10-88;  8:45  am] 
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National  Park  Service 
[DESS8-33] 

Draft  Environmental  Impact  Statement; 
Katmal  National  Park  and  Reserve,  AK 

action:  Notice  of  AvaUabiUty  of  die 
Draft  Environmental  Impact  Statement 
(DEIS)  for  die  WOderaess 
Recommendation  Katmai  National  Park 
and  Preserve,  Alaska  and  the  holding  of 
pubUc  hearings  and  a  pubUc  meeting. 

For  Katmai  National  Monument  and 
Preserve,  four  alternatives  were 
examined  ranging  from  no  acticm.  which 
means  no  additional  wilderness  , 
designation,  to  designating  all  suitable 
lands  and  waters  within  the  study  area 
as  wilderness.  Alternative  2,  the  ^ 

proposed  action,  recommends  294,001 
acres  or  46  percent  of  study  area  lands 
and  waters  for  wilderness  designation. 
DATCt  AND  MNMISSCa:  The  public  is 
invited  to  comment  on  the  DEIS.  Hie 
public  comment  period  will  end  August 
29,  ig8&  Written  comments  should  be 
mailed  to  Mr.  Q;  Boyd  Evison.  Regional 
Director,  Alaska  Regional  Office. 
National  Park  Service,  2525  GambeU, 
Anchorage.  Alaska  99503.  Comments 
must  be  received  by  August  29, 1988.  to 
be  considered  in  the  development  of  the 
final  EIS. 

Two  formal  pubUc  hearings  have  been 
scheduled  to  receive  oral  and  written 
comments  on  this  wilderness  DEIS.  A 
section  810  review  will  be  conducted  as 
part  of  the  hearings.  The  pubUc  hearings 
wiU  also  provide  die  opportunity  to 
receive  oral  and  written  comments  on 
Wildemess  Recommendations  for 
Noatak  National  Preserve.  Aniakchak 
National  Monument  and  Preserve,  Cape 
iCrusenstem  National  Monument. 
Glacier  Bay  National  Paric  and  Preserve. 
DenaU  National  Paric  and  Preserve,  and 
Kobuk  VaUey  National  Paric  draft  EISs, 
which  are  also  on  public  review.  One 
hearing  will  be  held  in  Anchorage, 
Alaska,  on  Monday.  July  18. 1988. 7:00 
pjn..  Room  300.  Alaska  Regicmal  Office, 
National  Park  Service,  2525  GambeU 
Street  Another  hearing 'wtil  be  held 


Tuesday.  July  19.  at  7i00  p  jn.  in 
ArUngton.  Virginia,  at  the  Professional 
Center.  Third  Floor,  Metropolitan 
Campus  of  George  Mason  Univenity, 
3401  North  Fairfax  Drive. 

In  addition,  a  public  meeting  wiU  be 
held  on  Katmai  National  Paric  and 
Preserve  Wildemess  DEIS  on 
Wednesday,  July  20, 1988,  at  the 
National  Park  Service  office  at  IGng 
SaUnon  at  7M)  pjn.  A  section  810  will  be 
conducted  as  part  of  the  meeting. 

FOR  RmTHER  MPOHMA-nON  CONTACT: 

Division  of  Planning.  Alaska  Regional 
Office,  National  Park  Service,  2525 
GambeU  Street,  Anchorage,  Alaska 
99503:  (907)  257-2654.  The  headquarters. 
P.O.  Box  7,  King  Salmon,  Alaska  99614, 
phone  (907)  246-3305  wiU  have  reading 
copies  available  to  the  pubUc  as  wiU  die 
NPS  Alaska  Regicmal  Office  (address 
above):  the  Alaska  Resources  Library  in 
Anchorage,  Alaska,  701 C  Street:  the 
Alaska  E>ubUc  Lands  Information  Office 
in  Fairbanks,  Alaska,  Third  and 
Cushman  Streets;  and  the  Office  of 
PubUc  Affairs,  National  Park  Service, 
Department  of  the  Interior  in 
Washington,  DC,  18th  and  C  Streets, 
NW. 

Date:  June  7, 1988. 

Jacob  J.  Hooidand, 

Acting  Associate  Director,  Planning  and 
Development. 

Approved" 

Bruce  Wanrhaid. ' 

Director,  Office  of  Environmentai Project 
Review  United  States  Department  of  the 
Interior. 

[FR  Doc.  88-13262  Filed  6-10-88: 8:45  am] 
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(Das8e-32] 

Draft  Environmental  Impact  Statement; 
KolHik  Vaney  National  Park,  AK 

action:  Notice  of  AvailabiUty  of  the 
Draft  Environmental  Impact  Statement 
(DEIS)  for  die  Wilderness 
Recommendation  Kobuk  Valley 
National  Park,  Alaska  and  the  holding  of 
pubUc  hearings  and  pubUc  meetings. 

For  Kobuk  VaUey  National  Park,  three 
alternatives  were  examined  ranging 
from  no  action,  which  means  no 
adcUtional  wildemess  designation,  to 
designating  aU  suitable  lands  within  the 
study  area  as  wUdemess.  Alternative  2. 
the  proposed  action,  recommends 
414,720  acres  or  27  percent  of  study  area 
lands  for  wilderness  designation. 
OATCS  AND  ADDMSSsa:  The  public  is 
invited.to  comment  on  the  DEIS.  The 
publiQ  comment  period  will  end  August 


29. 1988.  Written  comments  should  be 
mailed  to  Mr.  Q.  Boyd  Evison.  Regional 
Director.  Alaska  Regional  Office, 
National  Park  Service,  2525  GambeU 
Street,  Anchorage,  Alaska  99503. 
Comments  must  be  received  by  August 
29, 1988,  to  be  considered  in  dw 
development  of  the  final  DIS. 

Two  formal  pubUc  hearings  have  been 
scheduled  to  receive  oral  and  written 
comments  on  the  wildemess  DEIS.  A 
section  810  review  wiU  be  conducted  as 
part  of  the  hearings.  The  pubUc  hearings 
wUl  also  provide  the  opportunity  to 
receive  oral  and  written  comments  on 
Wildemess  Recommendations  for 
Noatak  National  Preserve.  Aniakchak 
National  Monument  and  Preserve,  Cape 
ICrusenstem  National  Monument. 
Glacier  Bay  National  Paric  and  Preserve, 
Katmai  National  Park  and  I^serve,  and 
Denali  National  Park  and  Preserve  draft 
EISs,  which  are  also  on  pubUc  review. 
One  hearing  wUl  be  held  in  Anchorage, 
Alaska  on  Monday,  July  18, 1988,  at  7:00 
p.m..  Room  300.  Alaska  Regional  Office. 
National  Park  Service,  2525  GambeU 
Street  Another  hearing  wiU  be  held 
Tuesday,  July  19,  at  7:00  p.m.  in 
Arlington,  Virginia,  at  the  Professional 
Center,  Third  Floor,  MetropoUtan 
Campus  of  George  Mason  University, 
3401  North  Fairfax  Drive. 

In  addition,  five  public  meetings  will 
be  held  on  Kobuk  VaUey  National  Park 
Wildemess  DEIS.  On  Monday,  July  25, 
1986,  in  the  community  haU  at  ICivalina 
at  2KX)  p.m.  and  in  the  community  haU  at 
Noatak  at  7:00  p.m.:  Tuesday,  July  26, 
1988,  in  the  National  Park  Service  visitor 
center  in  Kotzebue  at  7:00  p.m.: 
Wednesday.  July  27, 1988.  in  Uie  DRA 
building  in  Ambler  at  7:00  p.m.:  and 
Thursday,  July  28, 1988.  in  the 
community  building  in  Kiana  at  7.-00  pjn. 
A  section  810  review  wiU  be  conducted 
as  part  of  the  meetings. 

PON  PUNTNCR  INPONMATION  CONTACT: 

Division  of  Planning,  Alaska  Regional 
Office,  National  Park  Service,  2525 
GambeU  Street,  Anchorage,  Alaska 
99503;  (907)  257-2654.  The  headquarters, 
P.O.  Box  1029,  Kotzabue,  Alaska  99752. 
phone  (907)  442-3890  will  have  reading 
copies  available  to  the  public  as  will  the 
NPiS  Alaska  Regional  Office  (address 
above):  the  Alaska  Resources  Library  in 
Anchorage,  Alaska.  701  C  Street:  the 
Alaska  Public  Lands  Information  Office 
in  Fairbanks,  Alaska,  Third  and 
Cushman  Streets:  and  the  Office  of 
Public  Affairs,  National  Park  Service, 
Department  of  the  Interior  in 
Washington  E)C  18di  and  C  Streets. 
NW. 
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Dated:  June  7. 1988. 

|wabI.Hg|Uiid. 

Acting  Associate  Director,  Planning  and 
Development 

Approved. 

Bnm  Bbnchnd, 

Director,  Office  of  Environmental  Project 
Review,  United  States  Department  of  the 
Interior. 

[FR  Doc.  68-13263  Filed  8-10-88;  8:45  am] 


Office  of  Surface  Mining  Redamation 
and  Enforcement 

informaHon  Coitection  SulMnitted  to 
ttw  Office  of  Management  and  Budget 
for  Review  tinder  tlie  Paperwocli 
ReAictlon  Act 

Tbe  |Rt>posal  for  the  collectian  of 
infonnation  listed  bektw  has  been 
suinnitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C  Chaptra-  35).  Copies  of  die 
proposed  coOection  of  infonnation  and 
related  fonns  and  explanatory  material 
may  be  obtained  by  contacting  the 
Bureau's  clearance  officer  at  the  phone 
number  listed  below.  Comments  and 
suggestion  on  tbe  requirements  should 
be  made  within  30  days  directiy  to  the 
Bureau  clearance  officer  and  to  the 
Office  of  Management  and  Budget 
Interior  Department  Desk  Office. 
Washiogtoa  DC  20503,  telephone  (202) 
305-734a 

Title:  30  CFR  Part  8B^-Redamation 
on  Private  Land. 

Abstract-  Section  408  of  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977,  Pub.  L  9S-«7,  provides  that  under 
certain  drcumstanoes  liens  may  levied 
on  the  private  property  diat  has  bem 
reclaimed.  Part  882  establishes       .; .  i 
procedures  for  recovery  of  the  cost  irf' 
reclamation  activities  conducted  on 
privately  owned  lands  and  is  intended 
to  ensure  that  land  owners  who 
acquired  the  land  after  a  specified  date 
or  who  benefited  from  the  mining 
operation  will  not  realize  a  windfall 
fiom  the  reclamation. 

Bureau  Form  Number  None.  ' 

Frequency:  As  required. 

Description  of  Respondents:  States 
and  Indian  tribes. 

Annual  Responses:  One,  \ 

Annual  Burden  Hours:  One. 

Bureau  Clearance  Office:  Nancy  Ana 
Baka  (202)  343-5981. 


Date:  May  18, 1968. 
RkhaidaMUler. 

Chief  ReguJatoryDevelopmmit  and  Issues 

Management  Office. 

[FR  Doc  88-13220  Filed  »-10-88: 8:4S  no] 


DEPARTMENT  OF  JUSTICE 
[OnlarNo.127S-«S] 

Estabiislment  of  the  Personnel  PMcy 
Board 

By  virtoe  of  die  authority  vested  in 
me,  including  28  U.S.C.  509  and  510.  and 
in  order  to  reco^oize  the  existence  of 
certain  policy  boards  within  the 
Department  of  Justice,  it  is  hereby 
ordered  as  follows: 

The  Personnel  Policy  Board  (Pra), 
created  on  October  13, 1987,  provides 
advice  to  the  Attorney  General  on 
personnel  issues  in  the  Department.  The 
PFS  will  explore  significant  human 
resource  management  issnes  of  concern 
to  Detiartment  components  and 
recommend  the  development  and 
application  of  innovative  management 
practices  in  response  to  those  concerns. 
Members  of  the  PPB  are  the  Deputy 
Attorney  General,  who  shall  serve  as 
Chairman,  the  Associate  Attorney 
General,  the  Solicitor  General  the  Chief 
of  Staff  to  the  Attorney  General  the 
Associate  Deputy  Attorney  General  the 
Director  of  the  Federal  Bureau  of 
Investigation,  the  Assistant  Attorney 
General  for  the  Civil  Division,  the 
Assistant  Attorney  General  for 
Administration,  and  the  Chairman  of  the 
U.S.  Attorneys  Advisory  Committee. 

Dated:  June  7. 1968. 
Edwin  MaeMin. 
Attorney  General. 

[FR  Doc.  88-13283  FUed  fr-10-68;  8:48  am) 
saxan  case  MW4MI 

[0r(torN0Ll27S-ttl 

EstaMfsninent  of  the  Research  and 
ueveiopmeni  neview  uoam 

By  virtue  (rf  the  authority  vested  in 
me,  including  28  U.S.C.  500  and  5ia  and 
in  order  to  recognize  the  existence  of 
certain  poiicy  boards  within  the 
Department  of  Justice,  it  is  hereby 
ordered  as  follows: 

The  Research  and  Development 
Review  Board  (RIHtB),  created  on 
September  8. 19ea  will  (1)  broaden 
Department-wide  participation  in  setting 
research  pohcy  and  coordinating 
research  activities;  (2)  consult  widi 
criminal  justice  practitionecs.  inside  and 
outside  the  Federal  GovAmment  to 
detemdne  priority  areas  for  furdier 


research:  and  (3)  maintain  closer  liaison 
and  share  research  fiiMtiny  (a« 
appropriate),  with  public  and  private 
sector  agendes  and  individuals  that 
conduct  criminal  justice  research.  The 
Associate  Attcnney  General  shaD  serve 
as  Chairman  of  the  RORB  and  the 
Assistant  Attorney  General  for  Office  (tf 
Justice  Programs  shall  serve  as  Vice 
Chairman.  Members  of  the  RDRB  are 
designated  by  the  Attorney  General. 

Date:  June  7. 1988. 
Edwin  Maeee  m. 
Attorney  General. 

[FR  Doc.  88-13286  Filed  6-10-68;  8:45  am] 
ICOK441M>1-« 


[OkIm-No.127»-M] 

EatatiUshroent  Of  the  SpMW  lesuee 
Coordbialing  Group 

By  virtue  of  the  authority  vested  in 
me.  including  28  U.S.C  500  and  5ia  it  is 
hereby  ordered  as  follows: 

The  Special  Issues  Coordinating 
Group  (StCG)  is  henby  created.  The 
SICG  will  provide  advice  directly  to  die 
Attorney  Geno^l  and  die  D^mty 
Attorney  General  on  matters  relating  to 
national  secuirty,  international  affairs, 
intelligence,  countointeUgence, 
counterterrorism,  emergency  planning, 
and  continuity  of  government  programs. 
Members  of  the  SICG  shall  indnde  die 
Associate  Attorney  General  tbe 
Director  of  the  Federal  Bureau  of 
Investigation,  die  Achnteistrator  of  tbe 
Drug  ^forcement  Administration,  the 
Assistant  Attorney  General  for  the 
Office  of  Legal  Counsel,  the  Assistant 
Attorney  Goieral  for  the  Crifltinal 
Division,  the  Assistant  Attorney  General 
for  Adminisfration,  die  Counsel  for  the 
Office  of  Intelligence  Policy  and  Review, 
and  the  Special  Assistant  to  the 
Attorney  General  for  National  Security 
Affairs.  The  Special  Assistant  shaD  also 
serve  as  the  Executive  Officer  for  die 
SICG.  Other  components  may  be 
represented  as  required. 

Date:  Jime  7, 1988. 
EdwioMMsem, 
Attorney  General. 

[FR  Doc  88-13287  Piled  6-10-88;  8:45  am] 
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[Orciariito.1277-SS] 
EstabHahment  of  tlie  Strategte 


By  virtue  of  the  auduirity  vested  hi 
me.  induding  28  U.SXI  SOB  and  5ia  and 
in  order  to  recognize  the  existence  of 
certain  policy  boards  within  the 


Department  of  Justice,  it  is  hereby 
oioeied  as  follows: 

The  Strat^ic  Planning  Board  (SPB), 
created  bi  June  1985,  provides  advice  to 
the  Attorney  General  an  Departmental 
policy  faitiativea  and  Ibng-term 
strategies  to  advance  them.  Hie  SPB  will 
also  examiae  various  law  enforcement 
a(:tivities  within  several  Departmental 
components  in  order  to  develop  overall 
strategic  approaches  to  be  pursued  by 
the  Departinent  Members  of  the  SPB  are 
the  Cennador  to  Ike  Attmiey  General, 
who  sheft  serve  as  %»  QmiimaH,  Ae 
SoUdtor  General  the  Assistant 
Attorneys  Gennal  for  die  Office  of 
Legal  Counsel  Office  of  Lcgtslative 
Afi^its,  Office  of  L^al  PoUcy,  Anti^st 
Division,  Civil  Division,  Civil  Rights 
Divisfon,  Crimfaml  IKvision,  Land  and 
Natoi'al  Resources  Division  and  Tax 
Division  as  well  as  (he  IKrectsr  of  the 
Office  ef  PaUic  Afiaiia.  The  Attorney 
General  may  designate  additional 
members. 

Dated:  fme  7, 1868. 
EdwfatMaanin, 

Attorney  GettiM. 

[FR  Doc  86-132a«  nied  O-lS-Sac  83lS  am) 
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[Order  NoilZTS-tU 

EstatdlahmentolthePepanmeiit 
Reaourcos  Board 


1^  virtue  of  the  aadnrity  vested  in 
me.  inchiding2»U.S.a  SBftand  SHI;  and 
in  order  to  leoogaiae  tie  existence  of 
certain  poBcy  boards  wfdiin  the 
Depactaeat  ef  Justioe.  a  is  hereby 
ordered  as  faUows: 

Tks  Department  Resources  Board 
(DBB),  created  on  )iBe  M.  1966,  provides 
advice  to  the  Attorney  General  on  die 
DepartmenTs  piaaidug,  prograranyng, 
and  budgeting  process,  kt  cnrying  out 
this  priinary  role,  the  DRB  wiU  assist  die 
Attorney  General  in  the  areas  of:  (1) 
Strategic/long  range  planning  and  policy 
development;  (2)  program  devek^Nnent; 
(3)  resource  guidance  and  badget 
fonwdattaat  {4)  evaluatkia  of  peliey 
implementation;  (5)  issue  uialysis;  and 
(6)  organizational  and  management 
improvement.  Members  of  the  DRB  are 
die  Dqwty  Attonwy  Genend,  who  shall 
serve  as  the  Chainnan,  the  Associate 
Attorney  General  and  the  Assistant 
Attomqr  Goierel  for  Admndstraion.  A 
Spedal  Assistant  to  the  Attorney 
Genend  will  attend  aH  meetings  of  the 
DnB  as  an  observer  from  the  Office  of 
the  Attorney  General.  The  Attorney 
General  may  de^gnate  adcMional 
members. 


Dated:  June  7, 1968. 
Edwb  Meeae  m. 
Attorney  Ceaaral. 
[FR  Doc  8S-13386  PaHl  8-10-8S;  »4S  am] 


Notice  of  Lodgiagaf  Conaant  Oacreo 
Pursuant  to  fha  Ctoan  Afer  Act 

In  accordance  with  Department 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  on  June  6, 1988,  a  proposed 
cranent  decree  in  United  States  of 
America  v.  C.P.  £-/.  Steei  Corporation, 
Civ.  No.  8&-C-664,  was  lodged  with  die 
United  States  District  Court  for  the 
District  of  Colorado. 

The  proposed  consent  decree  rescdves 
a  Judfofat  enforcement  action  brought  by 
the  UaHed  States  against  CF.  &  L  Steel 
Corporation  f 'CF.  &  L")  for  violations  of 
the  dean  Air  Act  The  complaint  ffled 
by  the  United  States  d^pd  that 
defendant  violated  the  National 
Emission  Standard  for  Hazardous  Air 
Pollutants  CNESHAF*)  for  asbestos 
during  demolition  activities  that  took 
place  at  Defendant  CF.'ft  L's  fac^  in 
Parida  Colorado. 

The  proposed  consent  decree  enjoins 
defendant  from  violating  the  asbestos 
NESHAP  in  die  future.  The  proposed 
consent  decree  also  requires  defendant 
to  pay  a  dvd  penalty  ol  $15,000  to  the 
Usited  States  Treasury. 

Ike  Dapsrtnent  of  ^stice  wlH  receive 
for  8  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  ^  prapoaed  consent  decree. 
ComoMnlB  shotyd  be  adtkeseed  to  dte 
Assistant  Attorney  General  Land  and 
Natwal  Resources  Division.  Department 
of  Justice,  Waslikigtoii,  DC  2063O,  and 
should  refer  to  United  States  of  America 
V.  CF.  Sri.  Steel  Corpotatim,  D.O.J.  Ref. 
90-6-2-1-1191.- 

The  proposed  consent  decree  mqr  be 
examined  at  the  office  of  dw  United 
States  Attorney,  District  of  ColorsHdo, 
1200  Federal  OfBce  BuAdiag,  1981  Stout 
Street,  Denver,  Coloradoi,  80204.  and  at 
die  Region  vm  office  of  die 
Environmental  Protection  Agency, 
Office  of  RegioBd  Counsel,  Attention: 
Thomas  A.  Speidier,  000 18  A  Street  — 
Suite  500,  Denver,  Colorado,  80202.  A 
copy  of  the  prpposed  consoit  decree 
may  also  be  examined  at  the 
Environmentel  Enforcement  Section, 
Land  and  Natural  Resauroes  Division, 
Department  of  Justice,  Room  1521.  Ninth 
Street  and  Pennsylvania  Avenue.  NW., 
Washington.  DC  2053a  A  o^y  of  die 
proposed  consent  decree  may  be 
obtained  in  persnn  or  by  mail  fi'om  the 
Environmental  Enforcement  Section, 


Land  ft  Natural  Resources  Division. 
Department  of  Justice. 
Roger ).  Manulla, 

Assistant  Altemey  CeiiemI,  Landaad 
NotoTm  HesovTces  Dfristott,  U.S.  Department 
of  Justice. 

pnt  Doc  60-13290  Fited  S-lO-aa;  •:4ft  am] 


Andtrust  DlVWoo 

Nottoe  Pursuant  to  ttie  National 
Cooperattvo  Reaaareh  Act  of  19M 
Waat  Agro,  in&— lodophors  Joint 
Ventura 

Notice  is  hereby  given  that,  pin-saaint 
to  section  6(a)  of  the  National 
Cooperative  Reaeerch  Act  of  1984, 15 
U.S.C.  4301  et  seq.  ("die  AcT),  Wert 
Agro.  faicorporated-^odopbora  Joint 
Ventiue  ("Joint  Ventwel  has  filed 
written  notifications  simultaneously 
with  the  Attorney  General  and  the 
Federal  Trade  Commission  on  May  24, 
1988,  Asdosing  dianges  in  die  Joint 
Venture  Ineaibeiship.  The  notifications 
were  filed  for  the  purpoec  of  invoking 
the  Act's  provisions  dnddng  die 
recovery  of  actitnist  plaintt&  to  actual 
damages  under  specified  ctrcamstances. 
Specifically,  &s  Joint  Ventare  advised 
that  Heakd  Corporation  and  Morgan- 
Gadadier,  kc  have  become  members  of 
the  Joint  Venture. 

Ott  December  15, 1967,  the  Joint 
Venture  filed  its  original  notification 
pursuant  to  section  6(a)  of  the  Act  llie 
Department  of  Justice  published  a  notice 
in  the  Federal  Rejjster  pursuant  to 
section  6(b)  of  tbe  Act  on  Jan^uy  IS, 
1988,  53  FR  1974,  as  corrected  by  53  FR 
4232,  Febraary  12, 1988. 
Ibseph  H.  WidiMi, 
Director.ofOperatioim,  Antitrust  Divisions. 

[FR  Doc.  88-13288  FUed  6-16-88;  6:45  ami 
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Drug  Enforcement  Adminietration 


Manufacturer  of  I 

Sutwtanoas;  neglatradon;  Janaaen  Inc. 

By  Notice  dated  January  S,  1988,  and 
published  in  the  Federal  Registar  on 
January  IS,  1988;  (53  FR  1060),  Jansaen 
Inc.,  HC  02,  Box  19250,  Gurabo,  Puerto 
Rico  00650-S22B,  made  apptication  to  the 
Drug  Enforcement  Administration  to  be 
registered  as  a  bulk  manufacturer  of  the 
basic  dasses  of  controlled  substances 
listed  below: 
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22im 


Onig 


(9737).„ 
Sutentanl  (9740) . 


SctMdui* 


No  comments  or  objections  have  been 
received.  Therefore,  pursuant  to  section 
303  of  tte  Comprehensive  Drug  Abuse 
Prevention  and  Ck>ntroI  Act  of  1970  and 
Htle  21.  Code  of  Federal  Regulations. 
i  1301.54(e),  the  Deputy  Assistant 
Administrator  hereby  orders  that  the 
application  submitted  by  the  above  firm 
for  registration  as  a  bulk  manufacturer 
of  the  basic  classes  of  controlled 
substances  listed  above  is  granted. 

Dated:  June  2, 1M& 
G«iM  R.  HaisUp,  I 

Deputy  Assistant  AtAnmistrator,  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

[FR  Doc.  88-13236  Filed  6-10-68;  8:45  m] 

MJJNa  COOC  44 


Manufacturer  Of  Controlled 
Subetances;  Registration;  Pentek  Corp. 

By  Notice  dated  April  12. 1988,  and 
published  in  the  Federal  Register  on 
April  19. 1988:  (53  PR  12831).  Penidc 
Corporation.  158  Mount  Olivet  Avenue. 
Newaric  New  Jersey  07114,  made 
application  to  die  Drug  Enforcement 
Administration  to  be  registered  as  a 
bulk  manufacttuer  of  the  basic  classes 
of  controUed  substances  listed  below: 


Oiug 


Ptwhxdne  (8314) . 

Alphacsly%iMha 

CodaJrw(80S0). 


CNhydncodsine  (9120). 

Oeyoodona  (0143) 

Hi>dro>niir|i>iuiw  (9150). 
DiptMnoxyMe  (9170) 
ElhytmorpNne  (9190) 
HydRxndon*  (9193). 


PMMna  (mapMidn^  (9230). 
(9850).. 


Milhadoiw  imarmedhta.  4-cyano-2-dl- 

maViylamimM,    4-dlptwnyt    butw* 

(92S4) 

MorpMrw  (9300) 

1(9333). 


Opium  octtacts  (9610) 

Qpjwn  Md  (9620) „. 

Tlnctuw  o<  opton  j96»)., 
Powdarad  opiunt  (9838)„ 


•  9640) 

i  Of  opium  (9648)- 

ConomraM  of  poppy  straw  (9670) . 

Pttanaaidiia  (9715) „ „„ 

1(9001) 


Schadula 


No  comments  or  objections  have  been 
received.  Therefore,  pursuant  to  section 
303  of  the  Comprehensive  Drug  Abuse 
Prevention  and  Control  Act  of  1970  and 
Tide  21.  Code  of  Federal  Regulations. 
S  1301.54(e).  the  Deputy  Assistant 


AdmioistratcM'  hereby  ordms  that  the 
application  submitted  by  die  above  firm 
for  registration  as  a  bulk  manufacturer 
of  the  basic  classes  of  controUed 
substances  listed  above  is  panted. 

Dated:  June  2. 1988. 
G«iMR.Haialip. 

D^MtyAaaiatant  Administrator,  Office  of 

Diversion  Control,  Dmg  Enforcement 

Administration. 

[FR  Doc.  88-13237  Filed  6-10-88;  8:45  am] 

I  COW  441»4S-II 


Manufacturer  Of  Controlled 
Subetances;  Registration;  Stepan 
Ctiemlcal  COb 

By  Notice  dated  February  17. 1988. 
and  published  in  the  Fadend  Register  on 
February  24. 1988;  (53  FR-S4a0).  Stepan 
Chemical  Company.  Natural  Products 
Department  100  West  Hunter  Avenue. 
Maywood,  New  Jersey  07607.  made 
application  to  the  Drug  Enforcement 
Administration  to  be  registered  as  a 
bulk  manufacturer  of  the  basic  classes 
of  controlled  substances  listed  below: 


Onig 


Cocaine  (9041) 

Benzoyiaogonine  (9180).. 


Solwdula 


No  comments  or  objections  have  been 
received.  Therefore,  pursuant  to  section 
303  of  the  Comprehensive  Drug  Abuse 
Prevention  and  Control  Act  of  1970  and 
Title  21.  Code  of  Federal  Regulations. 
S  1301.54(e).  die  Deputy  Assistant 
Administrator  hereby  orders  that  the 
application  submitted  by  the  above  firm 
for  registration  as  a  bulk  manufacturer 
of  the  basic  classes  of  controlled 
substances  listed  above  is  granted. 

Dated:  June  2. 1988. 
G«DeK.HaiaHp. 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration, 

(FR  Doc  88-13238  Filed  6-10-88;  8:45  amj 
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importation  of  Controlled  Substancee; 
Registratton;  Stepan  Chemicai  Co. 

By  Notice  dated  February  18. 1988. 
and  published  in  the  Federal  Register  on 
February  24. 1988;  (53  FR  5478).  Stepan 
Chemical  Company,  Natiual  Products 
Department.  100  West  Hunter  Avenue. 
Maywood.  New  Jersey  07807.  made 
api^cation  to  the  Drug  Enforcement 
Administration  to  be  registered  as  an 
importer  of  coca  leaves  (9040).  a  batic 
class  of  controlled  substance  listed  in 
Schedule  II. 


No  comments  or  objections  have  been 
received.  Therefore,  pursuant  to  section 
1008(a)  of  the  Contrdled  Substances 
Import  and  Export  Act  and  in 
accordance  with  Ude  21,  Code  of 
Federal  Regulations,  }  131142.  the 
above  firm  is  granted  registration  as  an 
importer  of  the  basic  class  of  controlled 
substance  listed  above. 

Dated  June  2. 1968. 
G«BeR.HaisHp, 

D^uty  Assistant  Administrator.  Office  of 
Diversion  Control  Drug  Enforcement 
Administration. 

[FR  Doc.  88-13239  Filed  6-10-88;  8:45  am] 
muMa  ooot  t*n-m-m 


Manufacturer  of  Controlled 
Sul»stancea;  Registration;  Upjohn  Ca 

By  Notice  dated  December  9, 1987, 
and  pubUshed  in  the  Federal  Register  on 
December  15. 1987;  (52  FR  47643). 
Upjohn  Company.  7171  Portage  Road. 
Kalamazoo.  Michigan  49001.  made 
application  to  the  Drug  enforcement 
Administration  to  be  registered  as  a 
bulk  manufacturer  of  the  basic  classes 
of  controlled  substances  listed  below: 


Dnig 


2,5-dbnema)(yamprMtamine  (7396) 

■Metftamphetainifw.  Ha  aaita. 
and  salts  of  its  iaomara  (1105) . 


SdMdula 


No  comments  or  objections  have  been 
received.  Therefore,  pursuant  to  section 
303  of  die  Comprehensive  Drug  Abuse 
Prevention  and  Control  Act  of  1970  and 
Tide  21.  Code  of  Federal  Regulations. 
S  1301.54(e),  die  Deputy  Assistant 
Administrator  hereby  orders  that  the 
application  submitted  by  the  above  firm 
for  registration  as  a  bulk  manufacturer 
of  the  basic  classes  of  controlled 
substances  listed  above  is  granted. 

Dated:  June  2.  ig6& 
G«aaR.IUIsi^ 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control  Drug  Enforcement 
Administration. 

[FR  Doc  88-13240  Filed  6-10-88;  8:45  am] 

BRlMa  CODE  44104*41 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Meeting;  Vieual  Arts  Advisory  Panel 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  g2-46{U.  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Visual  Arts 
Advisory  Panel  (Special  Projects 
Section)  to  the  National  Council  on  the 


Arts  wttt  be  held  on  Jime  291 1988,  from 
9:00  a-BL— 5:30  pjB.^  in  tooai  730  of  the 
Nanqr  Hraks  Cutler,  IMO  ftansj^vania 
Avenn.  NW.  WMbinglon.  DC  29506. 

This  meeting  b  for  tibe  purpoee  of 
Panel  review,  discussion,  evyeation, 
and  recomiaawiation  on  of^ifications  for 
financial  aswislsiri  under  die  National 
Foundatian  on  the  Art*  and  die 
Hunmitiea  Act  oi  1965,  as  aaiended. 
including  diacaasioB  of  information 
gives  in  confidence  to  tte  Agency  by 
grant  appkcaata.  hi  accordance  widi  die 
deteradDetiaB  of  die  Chainnan 
pubbsWed  in  tfe  Fedaral  RagMer  of 
February  13, 1980,  tese  sessions  will  be 
closed  to  die  pidiBc  panoaat  to 
subsections  (c^).  ((^  and  (9)(B)  of  552b 
of  Tide  5.  United  States  Code 

Fnrdier  infijnaaton  with  rdference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonae  M.  SabaBe,  Advisory  Committee 
Maugement  Officer.  National 
Endowment  £or  the  Arts.  Washington, 
DC  20SD6.  or  call  (202)  682-5|433. 
June  6, 1888. 
Yvwuia  M.  SaiRBO. 

Director,  Council  and  Panel  Operatioia 
National£ndovnnentfor  the  Arts. 

[FR  Doc  88-13221  Filed  6-10-88;  8:45  am] 

BILLNM  CODE  7BS7-»MI 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Na  50-482) 

Wolf  Creek  Nuclei  OporaHng  Corp. 
(Woir  Creek  QeneratlBg  Statioi^; 
Issuance  of  Director's  Decision  (DD- 
88-«) 

Notice  i»  hereby  given  that  the 
Director.  Office  (rf  Nuclear  Reactor 
Regulatkat.  has  denied  a  petition  under 
10  CFR  2.20e  (IKMS-^  fSed  by  Ms. 
Stevi  Stephens  and  Mr.  Robert  V.  Eye  on 
behalf  of  the  Nuclear  Awareness 
Network  (NAN  or  petitioner).  The 
petitioner  asked  the  U.S.  Nuclear 
Regulatory  Commission  (NRC)  to  take 
enfofcenent  and  corrective  action 
related  to  aQeged  trespassers  on 
restricted  areas  at  the  Vidd  Creek 
GeneratBig  Sation.  The  petitioner 
alleged  that  these  trespassers  may  be 
exposed  to  undue  ra<i^tion  during 
normal  o^mAon  of  ti»  facffity  and  that 
the  emergency  ^an  may  not  be 
adequate  to  ensure  that  trespassers  are 
notified  and  evacuated  durmg  a 
radiological  emergency.  The  petitioner 
fsalher  alleged  dMt  the  trespasskig  is 
symptomatic  of  an  ovenB  secarity 
breidcdown  at  Wolf  Creek  Generatkig 
Station. 

The  petitioner's  request  has  been 
denied  for  the  reasons  fully  described  in 


tbe  Director's  Decision  Under  10  CPR 
2.206,  issued  on  dris  date,  whidi  is 
available  for  pablic  ingpeetion  at  Ae 
COBUBiBsioii  s  nnnic  Document  Room, 
1717  H  %eet  NW..  Wasfa{E«ton.  DC 
20S65,  and  Ae  Locri  Pobfic  Docmnent 
Rooms  for  die  Wdtf  Creek  Generating 
Station  located  at  Emporia  State 
University,  WflBun  ABen  White 
Library,  IZOVGonanerda)  Street, 
Emporia,  Kansas  66801,  end  WasUram 
University  Sdiocd  of  Law  Library. 
Topeka.  Kansas. 

A  copy  of  the  dedskn  wiH  be  filed 
with  die  Secretary  of  the  Commission 
for  die  Coanaissien's  review  in 
accordance  wMi  10  CPK  2.208(c).  As 
provided  in  flds  regiidation.  die  decision 
w9l  constitute  the  final  action  of  the 
Commission  twmty-five  (25)  days  after 
issaance,  unless  the  Commission,  on  its 
own  motion,  hwtitutes  review  of  the 
decision  within  that  period. 

Dated  at  Rockville,  Maryland,  tliis  26th  day 
of  May  1968. 

For  the  Nuclear  Regulatory  Commissian. 
Thomas  E.  Matlay, 

Director,  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc  88-13229  Filed  &-10-8&;  8:45  am] 

BIUJNG  CODE  7S«H)1-M 

(Docket  Noa.  S(M13  and  S0^14( 

Duke  Power  Co.  et  aL;  Consideration 
of  issuance  of  Amendments  to  Facility 
Operating  Licenses  and  Opportunity 
for  Hearing 

The  U.S.  Nuclear  Regulatory 
CoBHiuBsion  (the  Commission)  is 
considering  iasaance  of  amendments  to 
Facility  Operating  License  Nos.  NPF-35 
and  NPF-52  issued  to  Duke  Power 
Company,  et  al.,  (the  licensee),  for 
operation  of  the  Catawba  Nuclear 
Station.  Units  1  and  2.  located  in  York 
County.  South  Carolina. 

The  am«idinents  would  change  the 
Tedinical  Specifications  for  the  Nuclear 
Service  Wcrter  (RN)  System  and  its 
associated  Bases.  These  changes  would 
show  diat  the  RN  system  contains 
components  that  are  shared  between  the 
two  units  and  would  allow  placing  the 
system  in  its  Engineered  Safety  Features 
(ESF)  alignment  when  the  number  of 
operaUe  ESF  dianneis  is  less  than 
required.  In  addition  to  the  Technical 
Specification  dianges  proposed  by  the 
licensee,  a  change  will  be  made  to  die 
Catawba  Emergency  Procedures. 

The  licensee's  submittals  dated 
October  16, 1987,  and  Februffiy  18  and 
May  12, 1968,  also  indnded  revised 
Final  Safety  Analysis  Report  (FSAR) 
pages  Yihich  wiff  be  incorporated  in  a 
future  update  to  die  FSAR.  These 


changes  reflect  among  other  things, 
deleting  the  assun^ition  of  a 
simultaneous  loss-of-coolant  accident 
and  a  seismic  event  The  ficensee  stated 
that  this  assumption  is  unnecessary  in 
meeting  the  requirements  of  General 
Desi^  Criteria  5  and  44  or  the  Standard 
Review  Plan  (NUREG-0800)  and  diat 
this  event  is  probabilJatJcany 
insignificant 

By  letter  dated  Januafy  22. 1988.  die 
NRC  staff  requested  additional 
infbratation  regarding  the  RN  system 
Technical  Spedficatioa  and  FSAR 
changes.  By  letter  dated  February  18, 
1988.  die  licensee  lespoaded  to  the 
staff's  request 

Prior  to  isaoance  of  the  |»opo8ed 
license  amendments,  tbe  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  iJ  1064.  as  amended 
(the  Act)  and  the  Commiasion's 
regulations. 

By  July  13, 1968,  dw  licensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendewnts  to  die 
subject  facility  operating  licenses  and 
any  person  whose  interest  may  be 
afiected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  mast  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and 
petitions  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
CoQBnission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  ff  a  request  for  a  tearing  or 
petition  for  leave  to  hitervene  is  filed  by 
the  above  date,  the  Commission  or  an 
At<muc  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition;  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  Iqr  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particidarity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding,  The  petition 
should  specifically  explain  the  reasons 
why  inttffvention  should  be  permitted 
widi  particttlar  reference  to  die 
following  factors;  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
mads  a  party  to  the  proceeding:  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  finandal.  or  odier  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  die  proceeding  on  the 
petitoner's  interest  The  petition  should 
also  identify  the  specific  a8pect(8)  of  the 
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subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  pre-hearing  conference  scheduled 
in  tlie  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene,  which  must  mclude  a  list  of 
the  contentions  that  are  sought  to  be 
Utigated  in  the  matter,  and  the  bases  for 
eadi  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to  . 
participate  as  a  party. 

Those  pennitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  t^e  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportimity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555,  Attention:  ! 
Docketing  and  Service  Branch.  Or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  1717  H  Sti«et.  NW. 
Washington,  DC,  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  tiiat  the  petitioner  or 
representative  for  die  petitioner 
prompdy  so  inform  the  Commission  by  a 
toll-firee  telephone  call  to  Western 
Union  at  1-800-325-6000  (in  Missouri  1- 
800-342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  3737  and  the 
following  message  addressed  to  David 
B.  Matthews,  Director  Inject 
Directorate  0-3;  (petitioner's  name  and 
telephone  number);  (date  petition  was 
mailed);  (plant  name);  and  (publication 
date  and  page  ntmiber  of  this  FEDERAL 
REGISTER  notice).  A  copy  of  the 
petition  should  also  be  sent  to  the  Office 
of  the  General  Counsel  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
DC  20555.  and  to  Mr.  Albert  Carr.  Duke 
Power  Company.  422  South  Churdi 
Stireet.  Charlotte,  North  Carolina  28242. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions. 


supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factms  sj^cified  in  10 
CFR  2.714{a)(l)(i)-{v)  and  2.714(d). 

If  a  request  for  a  hearing  Is  received, 
the  Commission's  staff  may  issue  the 
amendment  after  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it 
publishes  a  further  notice  for  pubUc 
comment  of  its  proposed  finding  of  no 
significant  hazards  consideration  in 
accordance  with  10  CFR  50.91  and  50.92. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendments  dated  October  16, 1987.  as 
supplemented  February  18  and  May  12, 
1988,  which  is  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room.  1717  H  Sti^et.  NW.. 
Washington.  DC  20555.  and  at  die  Yoric 
County  Library,  138  East  Black  Street, 
Rock  Hill.  Souti)  Carolina  29730. 

Dated  at  Rockville,  Maryland,  this  6th  day 
of  June  1968. 

For  The  Nuclear  Regulatory  Conunissioa 
David  B.  Matthawa, 

Director,  Project  Directorate  I/-3.  Diviaton  of 
Reactor  Projects  I/n,  Office  of  Nuclear 
Reactor  Regulation. 
[FR  Doc  8&-13230  Filed  6-10-88;  8:45  am] 


[Docket  NaSO-219] 

QPUNudMH' Corp.;  ConsWeratton  of 
leeuanoe  of  AmendnMnt  to  FflcMly 
Operating  Ucenaa  and  Opportunity  for 


The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Provisional  Operating  License  No. 
DRP-16,  issued  to  GPU  Nuclear 
Corporation  (GPUN,  the  licensee),  for 
operation  of  the  Oyster  Creek  Nuclear 
Generating  Station,  located  in  Ocean 
County,  New  Jersey. 

The  amendment  would:  (1)  Amend 
paragraph  2.0.(7)  of  Provisional 
Operating  License  DPR-16  to  eliminate 
the  requirement  for  the  docketing  of 
inspection  results  related  to  the  core 
spray  spargers,  and  obtaining  NRC 
restart  authorization  for  each  refueling 
outage,  (2)  eliminate  the  submittal  of  a 
special  report  presenting  the  results  of 
inservice  inspection  of  ^e  Core  ^ray 
Spargers  during  eadi  refueling  outage 
and  (3)  propose  visual  inspections  of 
accessible  surfaces  in  accordance  with 
ASME  B&PV  Code.  Section  XI. 


Prior  to  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  195^  as  amended 
(the  Act)  and  the  Commiision's 
regulatiiHU. 

By  July  13. 1988,  the  licensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendbnent  to  the 
subject  provisional  operating  license 
and  any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and 
petitions  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  If  a  request  for  a  hearing  or 
petiton  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and    ' 
Licensing  Board  Panel,  will  rule  on  the 
request  and/ or  petition;  and  the 
Secretary  or  the  desigtaated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  spedfic  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitoner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing,  coi^erenee  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificfy 
requirements  desc^bed  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene,  which  must  hiclude  a  list  of 
the  contentions  that  are  sought  to  be 


litigatedin  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificify.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  considertion.  A 
petitoner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  pennitted  to 
participate  as  a  party. 

Iliose  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunify  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition  . 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555.  Attention: 
Docketing  and  Service  Brandi.  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room.  1717  H  Street  NW.. 
Washington.  DC.  by  the  above  date. 
Where  petitions  are  filed  during  the  last  . 
ten  (10)  days  of  the  notice  period,  it  is  < 
requested  that  the  petitoner  prompdy  ao 
inform  the  Commission  by  a  toll-free 
telephone  call  to  Western  Union  at  1- 
800-325-6000  (in  Missouri  1-800-342- 
6700).  The  Western  Union  operator 
should  be  given  Datagram  Identification 
Number  3737  and  the  following  message 
addressed  to  John  P.  Stolz:  Petitioner's 
name  and  telephone  number;  date 
petition  was  mailed;  plant  name;  and 
publication  date  and  page  number  of 
this  Federal  Register  potice.  A  copy  of 
the  petiton  should  also  be  sent  to  the 
Office  of  the  General  Counsel  U.S. 
Nuclear  Regulatory  Co^^ssion. 
Washmgton,  DC  20555.  and  to  Mr. 
Ernest  L  Blake.  Jr..  Esquire,  Shaw, 
Pittinan,  Potto  and  Trowbridge.  2000  N 
Stieet.  NW.,  Washington.  DC  20037, 
attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requesto 
forbearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safefy  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(i}-(v)  and  2.714(d). 

If  a  request  for  hearing  is  received,  the 
Commission's  staff  may  issue  the 
amendment  after  it  completes  ito 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it 
pubUshes  a  further  notice  for  public 
comment  of  ito  proposed  findhig  of  no 
significant  hazards  consideration  in 
accordance  witii  10  CFR  Saoi  and  50.92. 


For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  May  13, 1988,  which 
is  available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
1717  H  Sb«et.  NW.,  Washington.  DC 
20555,  and  at  the  Local  PubUc  Document 
Room,  Ocean  Counfy  Library,  Reference 
Department,  101  Washington  Street, 
Toms  River,  New  Jersey  08753. 

Dated  at  Rockville,  Maryland,  this  2nd  day 
of  June  1988. 

For  the  Nuclear  Regulatory  Conunisslon. 

Robert  L  Fefgusoo. 

Acting  Director,  Project  Directorate  1-4. 
Division  of  Reactor  Projects  l/ll.  Office  of 
Nuclear  Reactor  Regulation. 
[FK  Doc.  88-13231  Filed  6-10-88: 8:45  am] 
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SECURmES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-25787;  File  No.  C80E-8S- 

041 

Salf  Regulatory  Organizations; 
Chicago  Board  Opttons  Exchange, 
inc.;  Ordar  Approving  Propdaad  fHita 
Changa  Relating  to  Martnt  Maicar 
OI>iigations  .^       ' 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  >  and  Rule  19-4  Uiereunder,'  die 
Chicago  Board  Options  Exchange,  Inc. 
("CBOE"  or  "Exchange")  filed  witii  the 
Securities  and  Exdiange  Commission 
("Commission")  on  Mardi  23, 1988,  a 
proposed  rule  change  to  incorporate  into 
the  obligations  of  market  mekers  an 
obligation  that  they  particip$te  in  and 
support  the  Exchange's  automated 
systems. 

The  proposed  rule  change  was 
published  for  comment  in  Securities 
Exchange  Act  Release  No.  25570  (April 
11, 1988),  53  FR  12839.  No  commento 
were  received  onthe  proposed  rule 
change. 

The  Exchange,  in  Rule  8.7,  currenUy 
requires  market  makers  to  engage  in 
transactions  that  constitute  a  course  of 
dealings  reasonably  calculated  to 
maintain  a  fair  and  orderly  maiket.*  The 
Exchange  proposes  to  add  an 
Interpretation  to  this  obligation  noting 
that  mariiet  makers  are  expected  to 
participate  in  and  support  Exchange 
sponsored  automated  programs. 


including  but  not  limited  to  ito  Retail 
Automatic  Execution  System  ("RAES")  * 
and  Auto  Quote.* 

In  addition,  the  proposed  rule  diange 
amends  the  stondard  of  review 
applicable  to  market  makers.  The  CBOE 
Market  Performance  Committee 
("Committee"),  which  periodically 
evaluates  maiket  makers  to  determine 
whether  they  have  fulfilled  their 
performance  standards,  reviews,  among 
other  things,  the  quality  of  markets.* 
The  proposed  rule  change  would  add  an 
Interpretotion  to  Rule  8.12  noting  diat 
the  qualify  of  marketo  includes 
consideration  of  a  trading  crowd's 
participation  in  the  support  for 
Exchange  sponsored  automated 
programs,  including  but  not  limited  to 
RAES  and  Auto  Quote.^ 

In  ito  submission  to  the  Commission, 
the  Exchange  stated  that  it  is  proposing 
the  rule  change  in  order  to  promote  the 
use  of  automated  systems,  in  particular 
RAES  and  Auto-Quote.  The  Exchange 
believes  that  RAES  benefits  public 
customers  by  providing  automatic 
executions  at  a  guaranteed  price. 
Additionally,  the  Exchange  believes  that 
the  use  of  Auto  Quote  helps  prevent  the 
public  dissemination  of  stale  quotations 
in  inactive  option  series  and  tirat  other 
future,  automated  programs,  when 
developed,  will  enhance  market  qualify. 
The  Exchange  believes  that  maricet 
makers  as  part  of  their  responsibilities 
should  be  required  to  support  these 
programs. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
ndes  and  regulations,  thereunder 
applicable  to  a  national  securities      * 
exchange,  and,  in  particular,  the 
requiremento  of  Section  6.*  The 


>lSU.&C7a(bNl)(19S2). 

*  17  CFirzeLiss-t  (iss?). 

'See  CBOE  Rule  8.7(a). 


*  RAES  automatically  execute*  public  cuetomer 
market  and  marketable  limit  orders  of  a  certain  aixe 
(typically  ten  contracts  or  fewer)  against 
participating  market  makers  in  the  CBOE  trading 
crowd  at  the  best  bid  on  offer  reflected  in  the  CBOE 
quotation  system. 

■  Auto  Quote  is  the  system  that  electronically 
updates  market  quotes  by  performing  certain 
mathematical  operations  on  specified  input  to  yield 
updated  quotes  in  another  targeted  series.  The 
purpose  of  the  system  is  to  accelerate  the  updating 
of  market  quotes  particularly  in  relatively  inactive 
series. 

*  See  CBOE  Rule  &12(a).  Other  factors  that  the 
Committee  will  review  are  competition  among 
market  makers,  observance  of  ethical  standard*, 
and  administrative  factors.  r' 

''  A  finding  by  the  Committee  that  a  market  maker 
has  failed  to  meet  minimum  performance  standards 
may  result  in  substantial  penalties  including  the 
suspension,  termination,  or  restriction  of  its 
registration  or  trading  activity. 

•lSU.S.a78f(19e2). 


Commission  teo^nizes  the  importance 
and  effidoMues  of  automated  systems, 
in  particular  automatic  execution 
systems  such  as  RAES.  Because  the 
operation  of  these  systems  is  dependent 
on  market  maker  participation,  the 
Commission  betieves  that  the  Exchange 
must  have  authority  to  require  adequate 
levels  of  market  maker  participation  if 
these  systems  are  going  to  function 
efficiently  and  on  a  continnoas  basis, 
including  during  periods  of  market 
volatility.* 

Accordingly,  the  Commission  believes 
that  it  is  appropriate  for  the  Exchange  to 
take  measures  to  encourage  market 
maker  participation  in  these  systems. 
The  Commission  notes  that  the 
Exchange  has  proposed  related  rule 
changes  to  strengthen  the  market  maker 
eligibility  requirements  for  RAES  in 
equity  options  >°  and  for  the  Standard 
and  Poor's  500  (SPX)  index  option 
traded  on  the  CBOE."  The  Commission 
believes  such  efforts  by  the  Exchange 
are  positive  steps  in  strengthening  the 
integrity  of  its  automated  systems  and 
will  help  ensure  the  continued  operation 
of  these  systems,  inchiding  during 
periods  of  unusual  price  fluctuation. 

It  is  therefwe  ordered,  parsuant  to 
section  19(b)(2)  of  the  Act.  >«  that  the 
proposed  rule  change  is  approved. 

Fw  tha  Commission,  by  tlie  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'* 

Dated  Jane  6, 1968. 
Jooathan  G.  KatE,  j 

Secretary. 
[FR  Doc.  88-13281  Filed  6-10-88;  &45  amj 
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SMALL  BUSINESS  AOMINtSTRATION 
[UewtMNa  02/02-0413)  i 

Holding  Capi|al  Management  Corp4 
Surrender  of  License 

Notice  is  hereby  given  that  Holding 
Capital  Management  Corporation.  685 


*  Hw  effect  of  inadequate  market  maker 
participation  was  demonstrated  during  tlie  October 
1967  market  crash  when,  because  of  an 
unwillin^ieae  on  the  part  of  some  CBOE  market 
makers  to  participate  JH  RAES.  amoi«  otber  hctois, 
the  CBOB  elected  to  •avweiy  limit  its  olMratioa  For 
a  full  disatsskm  of  ibt  peHbtBaace  of  optioiw 
market  makers  dariag  this  ttee.  see  7^  ObtoAer 
1987  Market  Break-  A  Report  by  the  Division  of 
Market  Regulation.  U.S.  Securities  and  Exchange 
O>mmis8ion  [February  1988)  at  S^a 

*o  See  Securities  Exchange  Act  Release  No.  2S173 
(December  4. 1987).  52  FR  4747a  and  Amendment 
No.  1  to  the  proposed  rule  change  published  in 
Securities  Exchange  Act  Release  No.  25620  (April 
27. 1988).  53  PR  15938. 

"  See  Securities  Exchange  Act  Release  No.  25821 
(April  27. 1988),  53  FR  15935. 

•«t5U.&C.78s(b)(ia62). 

•*  17  CFR  20a3O-3(a)(12)  (19S8). 


Fifth  Avenoe.  14th  Floor.  New  Yorit. 
New  York  100Z2  has  sanendered  its 
License  to  operate  as  a  amail  business 
investment  coaqwny  under  the  Small 
Bu^ness  Investment  Act  of  1968^  as 
amended  (the  Act).  Heading  Capital 
Management  Corporation  was  Ucensed 
by  the  Small  Borienas  Administration  on 
November  19, 1981. 

Under  the  authority  vested  by  the  Act 
and  pursuant  to  the  Regnlations 
promulgated  thereimder,  the  surrender 
was  accepted  on  June  1. 1988,  and 
accordingly,  all  rights,  privileges,  and 
franchises  derived  therefrom  have  been  ' 
terminated. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.-59.011.  Small  Business 
Investment  Companies) 

Dated:  June  8, 1988. 
Robert  G.  UnaWry, 

Deputy  Associate  Administrator 

(FR  Doc.  88-13275  Filed  ft-l<M8;  8:45  am] 

■NJJNa  cooc  SOtS-OI-M 


Region  IV  Advieory  Council;  Put>Hc 
Meeting 

The  U.&  Small  BtMiness 
Administration  Region  IV  Advisory 
Council,  located  in  the  geographical  area 
of  Atlanta,  will  hold  a  public  meeting 
bam  10:00  a.m.  to  3.-00  p.m.,  on 
Wednesday.  July  13, 1988,  at  the  Small 
Business  Administration  District  Office, 
1720  Peachtree  Road.  NW.,  Suite  600. 
Atlanta,  Georgia,  to  discuss  such 
matters  as  may  be  presented  by 
members,  staff  of  the  U.S.  Small 
Business  Administration,  or  others 
present 

For  further  informatioa  write  or  call 
Wilfred  A.  Stone,  District  Director,  UA 
Small  Business  Administration,  1720 
Peachtree  Road,  NW..  6th  Floor,  Atlanta. 
Georgia  30309— (404)  347-4749. 
leanNLNowak, 

Director.  Office  of  Advisory  CoancHs. 
June  7, 1968. 

[FR  Doc.  88-13273  Filed  »-l(H»;  8:46  am] 

BtUNM  cooc  SOtS-OI-M 


Region  Vt  Advieory  Cound;  PuMe 
Meeting 

The  U.S.  Small  Business 
Administration  Region  VI  Advisory 
Coimcil,  located  in  the  geographical  area 
of  Oklahoma  City,  will  hold  a  public 
meeting  at  10:00  a  jn.,  on  Wednesday, 
July  12, 1988,  at  fee  Tinker  Air  Force 
Base,  Area  A.  Gate  No.  1,  Building  6001, 
Arnold  Street,  Oklahoma  City, 
Oklahoma,  to  discuss  such  matters  as 
may  be  presented  by  members,  staff  of 


the  U.S.  Small  Business  Administration, 
or  others  present 

For  further  infonnatioii.  Write  or  call 
Thmian  Branscum,  District  Director, 
U.S.  Small  Business  Administratioiu  200 
NW.  5th  Street  Suite  67a  Oklahoma 
City,  Oklahoma  73102— (405)  231-4301. 
lMnM.Nowali. 

Director.  Office  ofAdmorydotwcih. 
Jutte7.19e& 
[FR  Doc.  88-13274  Filed  ft-10-88;  8:45  am] 
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[Ueenae  No.  OS/o»^n94] 

Revelation  Reeourcea,  Ltd4  Filing  of 
Application  for  Tranefer  of  OemereMp 
andConlrol 

Notice  is  hereby  given  that  an 
application  has  been  filed  with  the 
Small  Business  Administratioo  pursuant 
to  §  107.601  of  the  Regulations  governing 
smaP  business  investment  companies 
(13  CFR  107.601  (1988)}  for  Transfer  oi 
Control  of  Revelation  Resources.  Ltd. 
(Licensee).  2929  Allen  Parkway,  Suite 
1705,  Houston.  Texas  77019,  a  small 
business  investment  compai^  (SBIC) 
and  a  Federal  Licensee  under  die  SoiaU 
Business  Investment  Act  of  1958  (the 
Act),  as  amended  (15  US.C.  661  et  aeq.) 

The  licensee  is  a  limited  partner^ip 
SBIC.  Mr.  D.  Kent  Anderson.  Umited 
Partner  witf)  77.4  percent  of  partnership 
interest  in  the  licensee  and  sole 
shardiolder  of  the  Corporate  General 
Partner  of  the  Licensee,  Revdatfon 
Resources  Management  Corp.  (RRMC) 
proposes  to  sell  all  of  his  shares  of  stock 
of  RRMC  to  Michael  R.  Walker,  die 
existing  individual  General  Partner  of 
the  Licensee. 

The  Corporate  General  Partner  is 
defined  as  "ContrtH  Person"  in  S  107.3  of 
the  SBA  Regulations.  As  such,  a  change 
in  the  ownership  of  the  Corporate 
General  Partner  constitutes  a  change  in 
control  of  the  Licensee. 

The  Investment  Advisor,  Corporate 
General  Partner,  Individual  General 
Partner  and  Limited  Partners  are  and 
will  continue  to  be  as  follows: 


Par- 

cantaga 

Nama 

TWa  or  ralaltonsNp 

shares 

OWMO 

Beacon 

ManaQamant 

Corp(BMCJ'. 

Coiporala  GflnanI 

0.8 

Raaouroaa 

Parktar. 

ManaQSfnani 

CorposaSon 

(RRMO*. 

.      .  -     , 

Nww 

Par- 
cenlage 

of 
shwas 
o«mad 

Chris  J.  Matthews  „ 
Michaal  a  WMcar.. 

Robert  &OK««r.«. 
0.  Kanf 

Managing  Partner 
andy.Preaktonta 
Ofsctoc  ol  RRMC 

mdMdiMl  General 
Partner  and 

Da^^i^^kMt   — — -^ 

rmaBm  WNI 

OhedorofRRMC 

and  Managing 
Oireclor  ol  BMC. 

.5 

Andersoa> 
FairMd  State 

BantL 
CentefvUle  State 

Bank. 
First  Bank. 

Navaaota. 

— .do 

-...A)..-     ......    

—do...... _ 

'  Mr.  Anderson  is  100%  owner  ol  BMC  He  is  also 
Chairman  of  ttie  Bo«d  ol  draolors  o(  AHed  Bano- 
sharss  CapM  CorpL.  an  S8iC  loensed  11/01/79. 

*Mr.  Andanon  b  propoaing  to  aal  Na  100% 
ownership  ol  mMC  to  Mr.  Waiier.  Vw  Bcenaee  wW 
retain  its  corporato  name  and  location. 

Matters  involved  in  SBA's 
consideration  of  the  application  indude 
the  general  business  reputatitm  and 
character  of  the  proposed  owners  and 
management  and  die  prolrabUity  of 
successful  operations  of  the  new 
company  imder  their  management 
including  profitability  and  financial 
soundness  in  accordance  with  the  Small 
Business  Investment  Act  and  the  SBA 
Rules  and  Regulations. 

Notice  is  further  given  that  any  person 
may.  not  later  than  30  days  from  the 
date  of  publication  of  this  Notice,  submit 
written  comments  on  the  profKised  SBIC 
to  the  Deputy  Associate  Administrator 
for  Investment  Small  Business 
Adminisb^tion.  1441  "L"  StieeU  NW.. 
Washington.  DC  204ia 

A  copy  of  the  Notice  will  be  published 
in  a  newspaper  of  general  circulation  in 
Houston,  Texas. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011,  Small  Business 
Investment  Companies) 

Dated:  June  8, 1988. 
Robert  G.  linebany 

Deputy  Associate  Administrator  for 

Investment 

[FR  Doc.  88-13276  Filed  6-10-88;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Public  information  Colectlon 
RequirementB  Sulxnitted  to  OMB  for 
Review 

Dated:  June  8, 198a 


The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(8)  to 
OMB  for  review  and  clearance  imder 
the  Paperwork  Reduction  Act  of  1980. 
Pub.  L.  9&-511.  Copies  of  tiie 
6ubmission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury,  Room  2224, 15th  and 
Pennsylvania  Avenue.  NW^ 
Washington.  DC  2022a 

U.S.  Customs  Service 

OMS  ATionter;  1515-0114. 

Form  Number  None. 

Type  of  Review:  Reinstatement 

ri//e.- TYademark  Recordation. 

Description:  Trademarii  owners  who 
choose  to  record  their  trademarks 
with  Customs  for  import  protection 
must  establish  that  they  own  the  U.S. 
trademark,  pay  the  required  fee,  and 
provide  other  information  that  will  aid 
Customs  in  their  enforcement  effort 
such  as  the  country  of  manufacture  ol 
goods  bearing  the  recorded 
trademark. 

Respondents:  Individuals  or  households, 
Businesses  or  other  fbrprofit  Small 
businesses  or  organizations. 

Estimated  Number  of  Respondents:  714. 

Estimated  Burden  Hours  Per  Response: 
Ihour. 

Frequency  of  Response:  On  Occasion. 

Estimated  Average  Reporting  Burden: 
714  hours. 

Clearance  Officer  Jolm  Poore  (202)  56&- 
9181,  U.S.  Customs  Service,  Room 
'6426, 1301  Constihition  Avenue,  NW., 
Washington.  DC  20229. 

OMB  Reviewer  MlTo  Sunderhauf  (202) 
395-6680.  Office  of  Management  and 
Budget  Room  3208,  New  Executive 
Office  Building,  Washington.  DC 
20503. 

Dale  A.  Mocgao. 

Departmental  Reports,  Management  Officer. 

[FR  Doc.  68-13266  Filed  6-10-68;  8:45  am] 


Public  Information.  Collection 
Requlrementa  SutNnKted  to  OMB  for 
Review 

Dated- June  8, 198& 

The  Department^f  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1960, 
Pub.  L  9ft-«ll.  Copies  of  die 
submission(s)  may  be  obtained  by 


calling  the  Treasury  Bureau  Clearance 
Of^cer  listed.  C(Hnments  regarcUng  this 
.formation  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury.  Room  2224. 15th  and 
Pennsylvania  Avenue.  NW., 
Washington.  DC  20220. 

Internal  Revenue  Service 

OhfB  Number:  1545-0068. 

Form  Number  2888. 

Type  of  Review:  Revisi<m. 
.  TOte:  Aiqrilcatton  for  Additional 
Extension  of  Time  to  File  U.S. 
Individual  Income  Tax  Return. 

Description:  Internal  Revenue  Code 
section  6081  permits  the  Secretary  to 
grant  a  reasonable  extension  of  time 
for  filing  any  return,  declaration, 
statement  or  other  document  This 
form  is  used  by  individuals  to  ask  for 
an  additional  extension  of  time  to  file 
U.S.  income  tax  returns  after  filing  lot 
the  automatic  extension,  but  still 
needing  more  time. 

Respondents:  Individuals  or  households. 

Estimated  Number  of  Respondents: 
1.450,000. 

Estimated  Burden  Hours  Per  Response: 
22  minutes. 

Frequency  of  Response:  On  Occasion. 

Estimated  A  verage  Reporting  Burden: 
536,636  hours. 

Clearance  Officer  Garrick  %ear  (202) 
535-4297,  Internal  Revenue  Service, 
Room  5571, 1111  Constitution  Avenue, 
NW.,  Washington.  DC  20224. 

OMB  Reviewer:  Milo  Sunderiiauf  (202) 
395-6880,  Office  of  Management  and 
Budget  Room  3208,  New  Executive 
Office  Building.  Washington,  DC 
20503. 

Dale  AMoigan. 

Departmental  Reports.  Management  Officer. 

[FR  Dbc.  66-13267  Filed  6-10-88;  8:45  am] 


■fc--a^a»—  laitneefca^tlraai  ^aiMaj^laam 

Requirements  Submitted  to  OMB  for 


Date:  June  6, 1968. 

The  Department  of  Treasury  has  made 
revisions  and  resubmitted  the  following 
public  information  collection 
requirement(s)  to  OMB  for  review  and 
clearance  imder  the  Paperworic 
Reduction  Act  of  1980,  Pub.L  96-511. 
Copies  of  the  submis8ion(s)  may  be 
obtained  by  calling  the  Treasury  Bureau 
Clearance  Officer  Usted.  Comments 
regarding  this  information  collection 
should  be  addressed  to  the  OMB 
reviewer  listed  and  to  the  Treasury 
Department  Clearenoe  Officer, 
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Department  of  the  Treaaury,  Rooin  2224. 
15th  and  Pennsylvania  Avenue,  NW^ 
Washington.  DC  2022a 

Intenal  Revenue  Service 

OMB  Number  1545-1021. 

Form  Number:  S504.  i 

Type  of  Review:  Resubmiasion. 

Title:  Special  Allocation  Rules  for 
Certain  Asset  Acquisitions. 

Description:  Section  1080  of  the  bitema) 
Revenue  Code  oS.  1986  require*  the 
seller  and  the  purchaser  of  a  9t)up  of 
business  assets  to  allocate  the 
consideration  iat  the  asaets  omoog  the 
assets  pursuant  to  the  residual  method 
of  allocation.  The  seller  and  the 
purchaser  must  report  certain 
infonnation  concerning  the  allocation 
of  the  consideration. 

Respondents:  Businesses  or  other  for- 
profit.  Small  businesses  or 
organizations. 

Estimated  Number  of  Respondents: 
20j000. 

Estimated  Burden  Hours  Per  Response: 
1  hour  11  minutes. 

Frequency  of  Response:  One  time 
generally. 

Estimated  A  verage  Reporting  Burden: 
171.063. 

Clearance  Officer  Ganick  Shear  (202) 
535-4297,  Internal  Revenue  Service, 
Room  5571,  nil  Constitution  Avenue, 
NW.,  WasUngton.  DC  20224. 

OMB  Reviewer  Milo  Sunderfaauf  (202) 
39S-0880,  Office  of  Management  aod 
Budget  Room  3206,  New  Executive 
Office  Building.  Washington,  DC 
20S03. 

Dale  A  Mofgaa, 

Departmental  Reports,  Maaageateitt  Officer. 

[FR  Doc  8S-132M  Filed  S-K>-88c  a^«6  ai^ 


Fiacal  ScrviM 

[Oeirt.  Ok^  sn;  1M7  Rm,  Sup^  NOL  21} 

Suraty  CompMiin  AoospliMt  on 

Authority:  R«puMto-Franidln  liMuranc* 
Co. 

Notice  is  hereby  given  diat  the     ' 
Certificate  of  Autiiority  issued  by  the 


Treasury  to  RepuBc-Franklin  fawurance 
Company,  of  Utica.  New  York,  under  the 
United  State*  Code,  Title  31.  §8384— 
9308,  to  qualify  a»  an  acceptable  surety 
on  Federal  bonds  is  terminated  effective 
lune  3a  198& 

The  Company  was  last  listed  as  an 
acceptable  surety  ra  Federal  bonds  at 
52  PR  24823.  }uiy  1. 1987. 

With  respect  to  any  bonds  currently  in 
force  with  Republio-PrankliB  Inswaooe 
Company,  boad-ap|miving  officer*  for 
the.  Government  may  let  nuA  bonds  run 
to  expiration  and  need  not  secure  new 
bonds.  However,  no  new  bond*  should 
be  accepted  fitim  the  Company.  In 
addition,  bonds  that  are  continuous  in 
nature  should  not  be  renewed. 

Questions  concerning  thie  notice  may 
be  directed  to  the  Department  of 
Treasury,  Financial  Management 
Service,  Finance  Division,  Surety  Bond 
Branch.  Washington.  DC  20227. 
telephone  (202)  287-3921. 

Dated:  fioie  3. 1988. 

MitcfaeU  A  Levine, 

Aaaiatant  Qmum'sBioner.  ComptroOer 

Financial  Management  Serrice. 

(FR  Doc  88-13180  Filed  fr-10-88;  8:45  am] 
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Tr^Mry  DIroct  Book  Entry  SecurKieo 
Systam 


t:  Bureau  of  the  Public  Debt 
Fiscal  Service.  Department  of  the 
Treasury. 

ACnoN:  Notice  pursuant  to  31 CFR 
306.23. 


:  Department  of  the  Treasury 
Circular  Na  3Qa  4th  Ravision  (31  CFR 
Part  30q.  waa  amoided  at  S3  FR  15563 
(May  2, 1988)  to  authorize  the  Secretary 
of  the  Treasury  to  publish  a  notice  in  die 
Fadanl  Register  anaoundBg  those 
series  of  TreMory  bonds  and  notes 
issued  before  hngaai  1, 1986,  that  an 
eligible  for  conversion  and  transfer  to 
the  TREASURY  DIRECT  Book-entry 
Securitiea  System,  and  the  period  during 
which  requests  for  such  conversion  wriU 
be  accepted  by  the  Department 


!  OATI:  June  13, 1988. 
ran  fwrTKoi  mRMMATMN  contact: 
John  R  Logue,  Assistant  CUef  Counsel, 
Office  of  the  Chief  Counsel.  Bureau  of 
the  Public  Debt  (202)  447-9859. 

•tlPPLCMBNTAIIV  MTCNIttATION:  In 
August  1986,  the  Department  of  the 
Treasury  ceased  issuing  new  Treasury 
bonds  and  notes  in  certificated  form  and 
offered  them  thereafter  only  in  book- 
entry  form.  At  that  ttee,  it  eatabiiahed 
the  TREASURY  IMRBCT  Book-entry 
Securities  System  for  those  investors 
dasizing  a  direct  relationahip  with  the 
Treasury  Department.  The  TREASURY 
DIRECT  system  provides  investors  with 
a  number  of  beneficial  terms  and 
conditions,  including  the  convenience 
and  safety  of  a  direct  deposit  system  for 
interest  and  redemption  payments. 

Because  of  Ks  various  attributes, 
investors  have  asked  to  have 
TREASURY  DIRECT  made  available  for 
Treasury  bonds  and  note*  issued  prior 
to  August  1, 1986.  In  response,  the 
Department  amended  Part  306  by  adding 
S  306.23,  wldch  permits  the  conversion 
of  such  securities  at  sud>  times  as  tiie 
Secretary  of  the  Treasury  may  designate 
by  notice  published  in  tiie  Federal 
Register. 

Pursuant  to  die  authority  granted, 
notice  is  hereby  given  that  all  Treasury 
bond*  sdod  aete*  with  aaturitie*  on  or 
after  December  31. 1900,  will,  on  the     ' 
rece^  of  a  properly  executed  request 
by  the  ownoi*).  be  aco^ited  iot 
conversion  and  transfer  to  the 
TREASIAY  DIRECT  Book-entry 
Secivitie*  System.  Requests  will  be 
accepieti  by  the  Federal  Reserve  Banks, 
actiiig  as  fiscal  agent  of  the  United 
States,  and  by  the  Department  until 
further  notice. 

Dated:  June  1. 198& 

Gerald  Muiphy. 

FiacaJ  Assistant  Secretary. 

(FR  Doc.  88-13222  Filed  ft-10-8fl;  8:48  am] 


Sunshine  Act  Meetings 


Vol  SS.  Na  113 
Monday.  Jane  H,  1988 


This  sacSon  of  the  FB)ERAL  REGISTER 
oonlaina  noieas  of  wssfcifls  pubMwd 
under  itia  "QovanHHOt-  ia  INs  StsHMaa 
Act"  (Pub.  L  94^08}  5  U.S.C.  562b(e)0|L 


crrAHONdp 
Rssreaoosr. 
Tuesday.  June  7. 1960. 

MnnOMLVAIMMMCID  TMC  AND  OATI 

otmanmzadpjn.  (eastam  time) 
Monday.  Juno  13.1088. 
CHANM  M  MOTINQC 

The  item  below  has  bean  added  to  the 
agenda: 

Clotea  Ssm/od 

"Agancy  Adlndiaation  and  Datonnlaatifa  on 

Apiteals" 
CONTACT  MMO*  raa  MOM 

mmrhation:  Fkanoes  M.  Hart 
Executive  Officer.  Executive  Secretariat 
(202)6H-7«4& 

Da«e:)aaa8,1988. 
WiMiiiiM.Hart. 

BtecutiveOffloer,  Exeeadre  SeerelariaL 
(FR  Doc  88-18340  fBed«.«.«fc|l;«9  am] 


Junea  18881 

The  fothiwhig  notice  of  meetfag  b 
pul^hed  pursuant  to  section  3(a)  of  the 
Government  in  the  Sunshine  Act  (Pdi.  L 
No.  94-409),  5  U.S.a  552B: 

TMC  AND  AATK  }«ine  16. 1988.  VUJO  a.m. 

place:  825  North  Capitol  Street  NW.. 

Room  9306.  Washfaigton.  DC  20426. 

tTATUKOpen. 

MATTBIi  TO  N  CONStOCNBk  Agenda. 

*Nols.    item  hated  on  'fte  agenda  may  be 
deleted  without  further  notice. 


CONTACT ( 

■WOipiATlOW.  Lois  a  Casfadl  Acting 

Secretary.  Talepbone  (202)  357-440a 

lUs  is  a  list  of  matter  to  be 
considered  by  tiie  Commission.  It  does 
not  include  a  listiag^of  all  papers 
relevtmt  to  the  items  on  Uie  agenda; '  . 
however,  all  public  docuaients  may  be 
examinsd  In  the  Jhiblk  Reference  Room. 


IS. 
CAP-l. 


Proiect  Na  9088-002,  Northwest  IHiwer 
Company,  lac. 
CAP-A 
Project  No.  lOISS-on.  fiowiwalii^  River 
Hydro 
CAP-i. 
Pn^t  No*.  10404-001  and  10406-001. 
&ioqualmie  River  Hydro 
CAP-4. 
Docket  No.  EL8B-44-0Q2,  Island  Power 
Coaveny.lDC 
CAP-5. 
Project  Na  SMIMm.  Uwnnce  E.  Smith 
and  Veronica  P.  Sarith 
CAP-a. 

Prafect  Na  9756-001.  Edwards  T.  Navickis 
CAP-7. 
I>roject  No.  10061-001.  County  of  Tuolumne 

and  Turiodc  Irrigation  Dtotrict 
Project  No.  BOOO^OOl.  davey  River 
Hydroelectric  Company 
CAP-8. 
Docket  No.  EL87-0-OOa  Electric  Consumer 
Protection  Act 
CAP-a 
Project  Na  6432-001,  Liberty  County, 
Montana,  tlie  Town  of  Chester,  Montana 
andMRR 
CAP-W. 
Dodiet  Na  QF8fr-eo»-om,  McKee  Products, 
bcoiporated 
CAP-ll. 
Docket  Nos.  ER88-273-00  and  ER8e-«94- 
001,  New  England  Power  Pod 
CAPL.12. 

~    DodntNa  ER86-304-001,  Niagara 

•Mohawk  Vowet  Cefpoi  atiuu 
CAP-13. 
Dodcet  Na  ELB7-65-001,  Minnesota  Power 
A  U^t  Conpany  and  Northern  States 
Power  Company  (Kfirmeeota) 
CAP-14. 
Docket  No:  ER60-ae»-ma  Defanarva  Power 
and  Li^t  Coaqiany 
CAP-16. 
Docket  Na  ELa7-4S.«n,  The  Cities  of 
MaiahaB.  Bhia  Befth,  Mountain  Lake.  St 
James,  and  Saulk  Centre,  Minnesota  and 
Hillsboro.  Nordi  Dakota  v.  Northern 
States  Power  Company— MinnesoU 
CAP-ie. 
Docket  Na  ER87-8e»-4»t  Gulf  State* 
Utilities  Coe^Mny 
CAP-17. 
Dodiet  No.  ER87.<«87-0D1,  Gulf  States 
Utilities  Company 
CAP-ia 
Docket  Nos.  ER86-645-001.  ER87-14e-001. 
ER87-1S8-801  and  0187-180-001.  Boston 
BdisoB  Conpany 
CAP-19. 
Docket  No.  ER88-18e-001,  Detroit  Bdiaon 
Company 
CAP-20. 
Docket  Nos.  8-^7777-000  (Phase  U).  P-27a6- 
001.  P-1088-008  and  P-2a»-O0e.  Pacific 
Gas  and  Electric  Company 
CAP-21. 
Docket  Na  EL87-65-a00,  Qty  of  Holyoke 
Gas  and  Elecric  Department  City  of 


Waslflekl  Gas  awl  jascHfc  Ught 
DepartMBt  msitiiahsarftiaBlriliial  Light 
Department  Middkboroe^  Maoidpal 
Gas  and  Electric  Department  Nottli 
AttHoanl 

Municipal  Light  Haot ) 
Electric  U^t  Department  Templalaa 
Muatdpei  U^  HaiM.  Tv««n  «r  BaylataB 
Municipal  Light  PepartawBtTnwB  of 
Hudson  Light  and  Power  Department 
TowB  «r  UttletoB  Menidpal  U^t  and 
Water  Depaitawiit  Town  of  WakeRekl 
Municipal  Light  Department  and  West 
Beytetaa  Mmiidpal  Ughtfaig  Plant  v. 
Boston  Edison  Company 

CAP-22. 
Docket  No.  EL87-14-O0a  CHy  of  VemoB. 
Ortforaia  V.  Soodiera  CaUforaia  Edison 
Company  -~ 

CAP-23. 
Docket  Ne.  ELB^-S2-0Q0,Na(tii  Arkaaaaa 
Electric  Coepaie«i<e.  toe  v.  Arinasas 
Power  a  Light  Company 

CAP-M. 
Docket  No*.  EL88-3-000  and  ELBT-Se-eOO, 
Commonwealth  Electric  Company  v. 
Boston  Edison  Company 

Coneent  MiscaHaneons  Agenda 

CAM-1. 
Project  Na  PAB^4a-S01.  Vii^iiaa  Dectric 
and  Power  Company 
CAM-2. 
Project  No.  RM86-M-000,  Five-year  Trice- 
oriMiy  Make-up  Provisions  in  Nataral 
Gas  I¥edBcer4>ipeUne  Csntraets 

Coosent  Gaa  Agenda 

CAG-1.  ^ 

Docket  Na  TA88-e^l-O0a  Great  Lakes 
Gas  TransaiissioB  Company 
CAG-2. 
Docket  Nos.  CPB1-107-OM  aKi  CP83-M3- 
009,  CNG  Transmtsaioa  Gotpoiation 
CAG-3. 
Docket  Nos.  RP88-133-001  and  TQee-Jfr- 
001,  PaahawUc  Easteni  Pqie  line 
Company 
CAG-4. 
Dodcet  Noa.  RPB8-154-4»1  and  TQ8»-l-«- 
001.  Northwest  Pipelise  Coiporation 
CAG-5. 
Docket  Noa  RP8fr-18B-000  and  ia>8»-188- 
000k  Raton  Gas  Transmission  Company 
CAG-6. 
Docket  No.  TA88-.3-2»-000.  Panhandle 
Eastern  Pipeline  Company 
CAG-7. 
Docket  Nos.  RPBS-BO-OOl  and  001  Texas 
Eastern  Transmissicsi  Cofpomtioa 
CAG-8. 
Docket  Na  RFB8-0»4Xn.  Southam  Natural 
Gas  Company 
CAG-O. 
Dodcet  Na  RP87-7O-000.  Bast  Tennessee 
Natural  Gas  Company 
CAG-m 
Docket  Na  RPSS-aS-OOZ.  Nordiwast 
Pipe  line- Corporation 
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CAG-11. 
Docket  Nos.  RPa6-(M-006  and  RP8e-»l-006, 
Sea  Robin  Pipeline  Company 
CAG-12.  ~  I 

Docket  No.  RPBS-M-003.  Natural  Gaa ' 
Pioeline  Company  of  America 
CAG-i3. 
Docket  Noa.  RPBS-177-0S3  and  RPes-lTS- 
010,  Texas  Eastern  Transmiasioa     I 
Corporation  { 

CAG-14. 
Docket  Na  TA8&-3-43-0D1,  Williams 
Natural  Gas  Company 
CAG-ISl 
Dodwt  No.  RP8S-122-008.  Colorado 
Interstate  Gaa  Company 
CAG-IS. 
Docket  No.  RPSS-ao-OOZ.  Texas  Ba^tem 
Transmission  Corporatioo  S 

CAG-17.  ' 

Docket  No.  RPB7-61-002,  Eastern  Shore 
Natural  Gas  Company 
CAG-1& 
Docket  Nos.  CPeS-tei-on,  CPB7-a54-003 
and  CP87-993-00a.  Southon  Natural  Gas 
Company 
CAG-ia. 
Docket  No.  RPB8-8S-002.  Panhandle 
Eastern  Pipe  Line  Company 
CAG-m 
Docket  Na  TASS-S-Sl-OOl,  Great  Lake* 
Gas  Transmission  Company 
CAG-a. 
Docket  No.  RP88-79-001,  Tennessee  Gas 
Pfpdine  Company 
CAG-22. 
Docket  No.  TA88-3-t9-«n,  WilUston  Basin 
IntetstetePtpeUne  Company 
CAC-23. 
Dodcet  No.  RP88-82-O02,  Transcontioantal 
Gas  Pipe  Line  Corporation 
CAG-24.      ;-. 
J)oeket  Noa.  TASl-1-21-028.  et  al.  and 
RFB7.45-0OZ.  Columbia  Gas 
Transmission  Corporation  ] 

CAG-2S.  *     ! 

Dodwt  No.  RP88-43-001.  Columbia  Gas 
Transmission  Corporation 
CAG-2a 
Docket  Na  RP88-M-002,  Columbia  Gas 
Transmission  Corporation 
CAG-27. 
Docket  No.  CP88-291-002.  Natural  Gas 
Pipeline  Company  of  America 
CAG-28. 
Docket  No.  RP87-46-00a  Mountain  Fuel 
Resources  and  Sou^west  Gas 
Corporation  v.  Nordiwest  Pipeline 
Coriwration 
Dodiet  Nos.  RPdS-13-010.  TA8S-«-37-4)03 
and  TAS7-4h37-002.  Northwest  Pipeline 
Corporation 
CAC-28. 

Omitted 

CAG^aO.  1 

Docket  No.  RP8ft-7fr-0Ol.  Transwestem 
Pipeline  Company 
CAG-31. 

Docket  Na  TA85-1-53-005.  KN  Energy,  bic. 
CAG-32. 
Docket  Nos.  RP8ft-51-000  and  RP86-1S4- 
000,  Northwest  Pipeline  Corporation 
CAG-33. 
Docket  Nos.  RP8e-52-006,  RPee-52-0a7  and 
RPao-loe-003,  Kentucky  West  Virgmia 
Gas  Company 


CAG-34. 
Dopket  Nos.  RP8e-52-00a  001  and  RP80- 
10»-00a  Kentucky  West  Virginia  Gas 
Company 
CAG-^. 
Docket  No.  OR8S-«-00a  KK  Appliance 
Dmpany  v.  Mid-America  Pipeline 
ConqMny 
CAG-M. 
•Docket  No.  STBS-iaoo-OOa  Wintershall 
Pipeline  Corporation 
CAG-37. 
Dodcet  No.  STB8-l-00a  Arkansas  Western 
Gas  Company 
CAG-38. 

Docket  No.  ST88-1421-000,  Transok.  Inc. 
CAG-39. 

Docket  No.  RI87-653-001.  OXY  USA  Inc 
CAG-MX 

Docket  Na  087-080-001,  SbxXi  Oil 
.  .    Company,  Shefl  Ofbhore  bic.  and  Siell 
*  ~    Western  E  ft  P  Inc. 

Docket  Noa.  088-837-006  ^  088-638- 
002.  ANR  P^eline  Company 
CAG-42. 
Docket  Na  IN86-S-O06.  Mobile  Exploration 
and  Producing  North  America.  Inc. 
CAG-t3. 

Omitted 
CAG-44. 
Docket  Na  CPe8-146-0Ot  Pladd  Oil 
Company 
CAG-'«S. 
Docket  No.  CP87-174-001,  Panhandle 
Eastern  Pipe  Line  Company  and 
Trunkline  Gas  Company 
Docket  No.  CP87-4S&-001,  KNfinergy.  lac. 
CAG-46. 
Docket  No.  CFBS-Z-OOl.  Nordiem  Natural 
Gas  Company,  Division  of  Enron  Corp. 
CAG-17. 
Docket  No.  GPBS-Zll-ioOt  Cohmnblii  Guff 
Transmission  Company 
CAG-ta 
Docket  No.  CP87-10e-002.  Midwestmi  Gas 
Transmission  Company 
CAG-M. 
Docket  No.  CPe7-647-000,  Arkla  Energy 
Resources,  a  Division  of  Arkla,  Inc 
CAG-50. 
Docket  Na  CP87-43-000,  Arida  Energy 
Resources,  a  Division  of  Arkla,  Inc. 
CAG-61. 
Docket  No.  CP87-196-00a  CNG 
Transmission  Corp. 
CAG-52. 
Docket  No.  CP87-3a(M)0a  Lone  Star  Gas 
Company,  a  Division  of  ENSBRCH 
Corporation 
CAG-63. 
Docket  No.  CP8&-202-00a  Columbia  Gas 
Transmission  Corporation 
CAG-M. 
Docket  No.  CPB8-112-00a  Northern 
Natural  Gas  Company,  a  Division  of 
Enron  Corp. 
CAG-85. 

Omitted 
CAG-Se. 
Docket  Na  CPS8-8S-000,  CNG 
Transmission  Corporation 
CAG-57. 
Docket  No.  CP88-58-O00,  United  Gas  Hpe 
Line  Company  v.  Southern  Natural  Gas 
Company 


CAG-B8. 
Docket  No.  CP8S-14^an,  Columbia  Gas 
Transmission  Corporation.  Complainant 
V.  Louisiana  Intrastate  Gas.Corporation. 
Respondent. 
GAG— SO. 
Docket  No.  IS87-U-«oa  et  al..  Buckeye 
Pipe  Line  Company 

/.  Liouwed  Pn^ect  Ifiattan 

P-1. 
Proiect  Na  29S»-00a  Oty  of  Seattle. 

Washington 
Proiect  Na  8306-001,  Western  fWer  Inc. 
Pr^BCt  No.  586»-000,  Western  Hydro 

Elactriclnc. 
Proiect  Nos.  6220-001  and  6221-0001 

Wayerhaoser  Company 
Project  Na  631P-O0A.  Gttif  Industries,  Inc. 
Docket  Na  BL-4B^1»-10f.  flnohomish  River 

Basin.  OAP.  Ap^Deatkmalor  license  for 

protects  located  In  die  Snohomish  River 

Ba^  Wadiingtaa 

n.Blectrk:HatBMatt»n 

ER-1. 
Docket  Na  EF87-aoil-OOS,  United  State* 
Department  (rf  Energy    Bonneville 
Power  Admtailatration.  Oraef  oo 
rdieartag  addressing  die  scope  of  the 
Commission's  furlsdlctian  to  review  rates 
Under  sectkm  Tfli)  of  the  Notthweet  . - 
PowarAct 

ER-2. 

(A)  Dodiet  Na  BL87-8S-0Ot  Orange  and 
Rockland  UtiUties,  Inc^  Rockland  Electic 
Conpany  and  Pike  County  Light  ft  Power 
ConqMny.  (Mar  on  rehearing  addressing 
wfae^er  states  oan  impose  rates 
exceeiding  avoided  cost  oh  purchases 
from  qwillfyii^  facilities. 

(B)  Docket  No.  RM88-8-00a  Administrative 
Determination  of  PaU  Avoided  Costs, 
Sales  of  Power  to  QnaUfying  Fadlitlae 
and  Interconnection  Fadlities. 

ER-3. 

Docket  No.  ER87-34-001,  Metropolitan 
Edison  Company.  Opinion  and  order  on 
initial  decision  concerning  Tax  Reform 
Actof  1986w 
ER-4. 

Docket  No.  EL87-3O-001,  Connecticut  Light 
and  Power  Company,  Western 
Massachusetts  Electric  Company, 
Holyoke  Water  Power  Company  and 
Holyoke  Power  and  Electric  Company. 
Opinion  and  order  determining  whether 
the  existing  return  on  equity  components 
of  the  companies'  formula  rates  are  just 
and  reasonable. 
BR-6. 

Docket  No.  EL8»-lO-00a  Industrial 
Cogenerators  v.  Florida  Public  Service 
Commission.  Order  on  complaint 
.  concerning  right  to  receive  interruptible. 
back-up  maintenance  and  supplemental 
power  under  section  210(h)  of  the  Public 
Utility  Regulatory  Polides  Act  of  1078. 
ER-e. 

Docket  No.  EL88-6-00a  Commonwealth 
Electric  Company  v.  Boston  Edison 
Company 

Docket  No.  EL68-6-00a  Boston  Edison 
Company  v.  City  of  Holyoke  Gas  and 
Elec^bic  Department 
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Docket  Na  EL88-7-jaO0^  Q^y  of  HiHyoJw 

vM  WKl  I96CUIC  USpntTOBt  T.  oOStOD 

BfiMS  GoaqM^r.  Order  OB  bomplabits. 


M-1. 

Docket  Na  RM88-22-O0a  Accountk^  ibr 
Phase-In  Plans.  Notice  of  bquinf,' 
M-«. 

M-a.  .  .    ..   •     • 

Reserved 


(A)  Docket  No.  GP84-2J-027  (Phase  HJ. 
Stowera  Oil  ft  Gas  Company,  A-ft  R 
Operating  COm  Alantac  on  Company, 
Aspen  Petroleum,  tac^  BInk,  he  Caddo 
Petroleum  Caprock  BngineeTS,  Inc., 
Dahalo  Lease  Corporation,  Energy-Agri 
Products.  Inc.,  Ezekiel  Energy,  The 
Harlow  Corporation,  Judy  Oil  Company, 
Kaari  Oil  Company,  Inc.,  Kim  Petroleum 
Co.,  Inc.,  Komanche  Oil  ft  Gas,  Lear  Oil  ft 
Gas,  Inc.,  Ludcy  Bird  Petroleum.  Inc.. 
Magnet  Oil,  Inc.  Meyer  Farms,  Inc.. 
Dennis  Mills  Enterprises,  Inc..  Qmega 
Energy,  Panhandle  Energy  Corp.,  Panstar 
Oil  ft  Gas,  Inc.,  Prairie  Oil  Company, 
Raven  Eneigy,  Inc.,  Security  Petroleum, 
DriUing,  Inc.,  Sharon  Lease  Oil  Co., 
Stowers  Oil  ft  Gas  Company,  Tri-Ex  Oil 
ft  Gas,  Inc..  Tumble  Weed  Ptoducdon 
Co..  Vanderbiug  Exploration  Co.,  Inc 
Vanderburg  Pioduction,  Inc.,  Walk6r 
Operathig  Corporation,  Bob  Wallace  Oil, 
Inc..  J.  R  Watkins,  Wy-Vel  Corp.,  Zena-B 
Oil  ft  Gas,  Inc.  and  3  W  Oil,  Inc.  Opinion 
and  order  on  initial  decision  (Phase  II). 

(B)  Docket  No.  GP86-51-000.  Northern 
Natural  Gas  Company,  Division  of  Enron 
Corp.  V.  Cabot  Pipeline  Corporation  and 
Texaco  Producing  Inc.  Order  on 
complaint 

/.  Pipeline  Rate  Matten 
RP-1, 

(A)  Docket  No.  RPB2-5e-020,  Northwest 
Pipeline  Corporation.  Order  on  rehearing 
concerning  gathering  or  transmission 
services. 

(B)  Docket  Nos.  RP85-206-O36  and  RP85- 
206-039,  Northern  Natural  Gas  Company, 
Division  of  Enron  Corp.  Concerning 
Commission  jurisdiction  over  gathering 
rates  and  Part  284  requirement  that 
gathering  rates  are  separately  stated  in 
the  pipeline's  tariff, 

n.  Producer  Matters 
O-l. 
Reserved 

HI.  Pipeline  Certificate  Matters 

P-1. 
Docket  Nos.  CP87-47»-000  and  CP87-4ao- 
000,  Wyoming-California  Pipeline 
Company.  Declaratory  order  on  non- 
environroental  issues. 

Lois  D.  CashelL 

Actifig  Secretary. 

{FR  Doc  88-13388  Filed  6-0-68;  3:24  pirn.] 

WtXINO  COOE  f717^1-M 

nOBUL  HOME  LOAN  BANK  BOARD 
'HUE  AND  DATE:  1,00  p.m..  Thursday. 
June  9. 1988. 


nuce  In  the  Board  Room.  6th  Floor. 
1700  G  SL.  NW..  Waftfaingtoa  DC  . 
•TATMt:  (^«D  Meetiog. 

CONIACT  KUMN  KM  MOM 
IMFMMiSTIOII.  Ms.  Gravlee  (S77-687B). 

MATTERS  TO  M  OOMRMRBOC 

Investment  Portfolio  Policy  and  Acconntii^ 


Assistant  Secntgay. 

(FR  Doc.  86-19207  Piled  0^9-88;  046  am] 


ESAPBTV  AND  HEALTH 
REVIEW  COMMISSION 

lune  8. 19e& 

"HME  AND  date:  10:00  a.m..  Wednesday, 

June  15, 198& 

macs:  Room  600, 1730  K  Street  NW., 

Washington,  DC. 

status:  Open. 

MATTERS  TO  BE  considered:  The 

Commiasidn  will  consider  and  act  upon 
the  following: 

1.  Southern  Ohio  Coal  Company,  Docket 
NOm  WEVA  86-190-R.  etc.  (Issues  indude 
whether  the  judge  erred  in  vacating  a 
withdrawal  order  which  alleged  a  violation  of 
a  notice  to  provide  safeguards.) 

2.  Kaiser  Coal  Corporation  ofSunnyside, 
Docket  No.  WEST  86-225-M.  (issues  include 
whether  the  judge  erred  in  finding  a  violation 
of30CFR{  75.205.) 

Any  person  intending  to  attend  this 
meeting  who  requires  special 
accessibility  features  and/or  auxiliary 
aids,  such  as  sign  language  interpreters, 
must  inform  the  Commission  in  advance 
of  those  needs.  Subject  to  29  CFR 
S  2706.150(a)(3)  and  S  2706.160(d). " 
CONTACT  PERSON  FOR  MORE  INTO;  Jean 
Ellen  (202)  653-5629  /  (202)  566-2673  for 
TDD  Relay, 
lean  H.  Ellen. 
Agenda  Clerk. 
[FR  Doc.  88-13361  FUed  6-0-88;  1:53  pmj 

MLUNO  CODE  S7SS-01-M 

FEDERAL  RESERVE  SYSTEM  BOARD  OF 

GOVERNORS 

'nME  AND  date:  10:00  a.m.,  Thuraday, 

June  16, 1980. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  C  Street 

entrance  between  20th  and  21st  Streets, 

NW.,  Washington,  DC  2C551. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

Summary  Agenda 

Because  of  ils  routine  nature,  no 
substantive  discussion  of  thn  foUuvnng  item 
is  anticipated.  Thi»  roattfir  will  be  voted  on 
without  discussion  unless  a  member  of  the 
Board  requests  that  the  item  be  moved  to  thf 
disctission.  agenda. 


1.  Publication  for  comment  of  pfopiised 
preemption  determinations  uadar  Begulatioa 
CC  (Availability  of  Funds  and  Collectian  of 
Checks)  regarding  funds  availability  laws  of 
Illinois,  Maine,  and  New  York. 

Discussion  Agenda 

2.  Proposed  1988-1988  fee  ackedales  for 
Federal  Reserve  check  coliactioa  and  new 
returned  check  services. 

S.  Publication  tor  oomment  of  proposed 
amendment  to  Regulation  CC  (Availability  of 
Funds  and  CoUaction  of  Cheda)  to  restrict 
certain  delayed  disbursement  practices. 

4.  Any  items  carried  forward  from  a 
previously  aimounced  meeting. 

Nolo.— This  meeting  will  be  recorded  for 
the  t>enefit  of  those  unable  to  attend. 
Cassettes  will  be  available  for  listening  in  the 
Board's  Freedom  of  Information  Office,  and 
copies  may  be  ordered  for  $5  per  cassette  by 
calUng  (202)  452-.3684  or  by  writing  to: 
Freedom  of  Information  Office,  Board  of 
Govemon  of  the  Federal  Reserve  System. 
Washingtoa  DC  20551. 

CONTACTMRSON  FOR  MORE 
INFORMATION:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board;  (202)  452-3204. 

Date:  June  8, 1988. 
William  W.  Wiles, 
Secretary  of  the  Board. 
[FR  Doc  86-13336  Filed  6-0-88;  10:59  am] 

MIMQ  COOC  S210-01-M 

FEDERAL  RESERVE  SYSTEM  BOARD  OF 
GOVERNORS 

-HME  AND  date:  Approximately  11:00 
ajn.,  Thuraday,  June  16, 1988,  following 
a  recess  at  the  conclusion  of  the  open 
meeting. 

place:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets 
NW.,  W&shington,  DC  20551. 

status:  Closed. 

matters  to  BE  considered: 

1.  Proposed  acquisition  of  real  property  by  a 

Federal  Reserve  Bank. 

2.  Building  proposals  regarding  the  Charlotte 

Branch  of  the  Federal  Reserve  Bank  of 
Richmond. 

3.  Persormel  actions  (appointments, 

promotions,  assignments,  reassignments, 
6nd  salary  actions)  involving  individual 
Federal  Reserve  System  employees. 

4.  Any  items  carried  forward  from  a 

previously  aimounced  meeting. 

CONTACT  PERSON  FOR  MORE 
information:  Mr.  Joseph  R.  Coyne. 
Assistant  to  the  Board;  (202)  452-3204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
aiuiouncement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 
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Date:  June  8, 1968. 
WiUaoi  W.  Wiles. 
Secretary  of  the  Board 
[FR  Doc.  88-13337  Filed  6-»«knaB  At} 
MUiNQ  CODE  ni»-ei-« 

KMTAL  SBRVICC 

(Board  of  Governors) 

Addition  of  Item  to  the  Agenda  of /tine  A 
1988,  Meeting 

During  its  June  6, 1988,  meeting,  the 
Board  of  Governors  of  the  United  States 
Postal  Service  voted  to  add  to  its  agenda 


consideration  of  a  filing  «dth  fba  Postal 
Rate  Commission  for  an  opinion  and 
recommended  decision  concerning  a 
proposed  amendment  to  the  Domestic 
Mail  Classification  Schedule  to  provide 
for  the  Postal  Service  to  issue 
regulations  to  prevent  non-daily 
publications  firom  mailing  total  market 
coverage  issues  at  second-class  rates. 

By  unanimous  vote,  the  Board 
determinedL  in  accordance  with  5  U.S.C 
section  552b(e)(2),  that  Postal  Service 
business  required  that  the  matter  be 
considered  at  this  meeting  even  though 


the  item  had  not  been  on  the  agenda  of 
the  meeting.as  originally  announced  in 
die  Federal  Register  (see  53  FR 19386. 
May  27, 1988)  and  no.  earlier  public 
announcement  of  the  change  was 
possible. 

Requests  for  information  concerning 
the  meetingjshould  be  addressed  to  the 
Secretary  m  the  Board.  David  F.  Harris, 
at  (202)  268-480a 
David  F.  Hauls. 
Secretary. 
[FR  Doc.  88-13360  Filed  6-9-88:  UM  pm] 
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June  13,  1988 


UMI 


Part  11 

Education 
Department 


34  CRR  Part  (70 

Summer  Intensive  Language  Institutes 
Program;  Proposed  Rule 


22B72 


ftdhwJ  lUglilw  /  Vd,  53<  Na  M>  A  Monday  |un»  15;  Iflaa  /  fyayflieiMt^tet^ 


(>- 


■f  J  j  J.J1. 


DEPARTMENT  OF  EOUCATKM 

34CFRPart670 

!    - 

Summer  Intensive  Language  Instttiltes 
Program 

agency:  Department  of  Education. 
action:  Notice  of  proposed  rulemaking. 

summary:  The  Secretary  proposes 
regulations  for  the  Summer  Intensive 
Language  Institutes  Program,  which  is 
authorized  by  Section  605  of  the  Higher 
Education  Act  of  1965  (HEA).  as 
amended  by  the  Higher  Education 
Amendments  of  1986,  Pub.  L  99-498. 
The  proposed  regulations  provide  the 
framework  for  the  operation  of  summer 
intensive  language  institutes  and  for 
fellowships  for  students  enrolled  in  the 
institutes. 

DATE  Comments  must  be  received  on  or 
before  August  12, 1988. 
AOOMCSSCS:  All  comments  concerning 
these  proposed  regulations  should  be 
addressed  to  Joseph  F.  Belmonte.  Center 
for  International  Education.  Room  3054, 
ROB-3,  U.S.  Department  of  Education, 
Washington,  DC  20202.  A  copy  of  any 
comments  that  concern  information 
collection  requirements  should  also  be 
sent  to  th6  Office  of  Management  and 
Budget  at  the  address  listed  in  the 
Paperwork  Reduction  Act  section  of  this 
preamble. 
FOA  RIRTMCR  MFONMATION  CONTACT! 

Joseph  F.  Belmonte;  Telephone:  X)ft-732- 
3283.  I    . 

SUPPLEMENTARY  inpohmatiom:  tlie 

Secretary  is  authorized  to  provide  grants 
to  institutions  of  higher  education  or 
combinations  of  institutions  to  establisli 
and  conduct  summer  intensive  language 
institutes.  "Hie  rammer  institrites  are 
designed  to  meet  the  need  for  Intensive 
language  training  of  advanced  foreign 
language  students  and,  through  pre- 
service  and  in-service  instruction,  the 
professional  development  and  improved 
language  needs  of  language  teachers. 
The  foreign  languages  taught  must  be 
critical  to  the  national  economic  and 
political  future  or  must  be  "neglected" 
foreign  languages,  i.e.,  langiuiges  that 
are  not  commonly  taught  but  that  are 
important  to  the  nation's  economic  and 
political  relations. 

A  summer  institute  shall  provide, 
during  a  period  of  not  less  dian  six 
weeks,  intensive  foreign  language 
instruction.  The  content  of  the  intensive 
instruction  provided  at  the  summer 
institute  must  be  equal  to  at  least  one 
academic  year's  worth  of  non-intensive 
language  instruction  offered  by  the 
institution  (^lerating  the  summer 
institirte.  Semmer  institutes  mSy  provide 


full-tiBBriBstraBtion.  or  part-tee 
iBstmctfon  in  conjunction  wiA 
instruction  provided  by  a  Nattaisl 
Resource  Center  described  in  94  CFR 
Part  656.  In  either  case,  the  total  aCeilsg 
should  equal  one  academic  year.  Finally, 
summer  institutes  may  provide  stipends 
to  individuals  undergoing  instincttoo. 

No  funds  have  been  appropriated  for 
this  program.  In  the  event  that  funds  eie 
appropriated,  these  regulations  would 
be  needed  to  implement  Section  605  of 
the  Higher  Edtrcation  Act  of  1986,  »m 
amended  by  the  Higher  Education 
Amendments  of  1986,  Pub.  L  9B-498. 

Executive  Order  12291 

These  regulations  have  been  reviewed 
in  accordance  with  Executive  Order 
12291.  They  are  not  classified  as  naior 
because  they  do  not  meet  the  criteria  for 
major  regolations  established  in  the 
order. 

Regulatory  FlexitNfity  Act  Cntificatiea 

The  Secretary  certifies  that  tbese 
proposed  regulations  would  not  have  a 
significant  economic  impact  oB  a 
substantial  number  of  small  enttties.  Tlie 
applicants  would  be  higher  education 
institution  with  enrollments  well  over 
500  and  would  thus  not  be  considered 
small  entities. 

Paperwork  Reduction  Act  of  1980 

Section  670^  contains  information 
coflection  requirements.  As  reqalred  bj 
the  Paperwodc  Reduction  Act  of  1988^ 
the  Department  of  Education  will  submit 
a  copy  of  these  proposed  regi^tions  to 
the  Office  of  Management  and  Badget 
(OMB)  for  its  review. 

Orgenlxatiens  and  individuals 
desiring  to  suboiit  comments  OBthe 
information  coBection  requirements 
should  direct  them  to  the  Office  of 
Information  and  Regulatory  Affairs, 
OMB,  Room  3002,  New  Executive  Office 
Building,  Washington,  DC  20503; 
Attention:  James  D.  Houser. 

Invitation  To  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  these  proposed  regulatfoos. 

All  comments  submitted  in  response 
to  these  proposed  regiilations  will  be 
available  for  public  inspiction.  daring 
and  after  the  comment  period,  in  Room 
3054,  General  Services  Administratioa 
Building.  7th  and  D  Streets  SW,. 
Washington.  DC,  between  the  kours  of 
8:30  a.m.  and  4:00  p.m.,  Monday  throeg^ 
Friday  of  each  week  except  for  Federal 
holidays. 

To  assist  the  Department  in-complying 
with  the  specific  requiiementaaf 
E3tecutive  Order  12291  and  the 


fltperwofk  Redaction  Act  of  1980  aiid 
tfieir  overall  requirement  of  reducing 
legulatoiy  burden,  the  Secretary  invites 
comment  on  whether  there  may  be 
ftirtber  opportunities  to  reduce  any 
regulatory  burdens  found  in  these 
proposed  regulations. 

Assessment  of  Education  Impact 

The  Secretary  particularly  requests 
coBBraents  on  whether  the  regulations  in 
this  document  would  require 
transmission  of  information  that  is  being 
fathered  by  or  is  available  from  any 
other  agency  or  authority  of  the  United 
States. 

List  of  Subjects  b  34  CFR  Part  678 

Colleges  ard  universities,  Education. 
Fellowships,  Foreign  Languages,  Grant 
program— education.  Reporting  and 
recordkeeping  requirements.  Testing, 
Training. 

(Catalog  of  Federal  Domestic  Assistance 
Number  not  yet  assigned] 

Dated:  February  22. 198a 
William  |.  Bennett. 
Secretary  of  Education. 

The  Secretary  proposes  to  amend 
Title  34  of  the  Code  of  Federal 
Regulations  by  adding  a  new  Part  670  to 
read  as  follows: 

PMIT670-SUIIIIER  INTEHSIVE 
LAMQUAGE  INSTITUTES  PROQfMII 

Sui>part  A— General 

Sec. 

970.1  What  is  the  Summer  Intensive 
Language  Institutes  Program? 

870.2  Who  is  eligible  to  receive  a  grant? 
V0.3    What  is  a  summer  institute  and  whet 

activities  must  each  cany  out? 
a7a4    What  regulations  apply  to  the  Summer 

Intensive  Language  Institutes  Program? 
•70.5    What  de&nitions  apply  to  the  Summer 

Intensive  Language  Institutes  Program? 

•ubpart  B-(Reservedl 

Subpart  C-Mow  Deee  ttw  Secretary  Make 
aOiant? 

07OJB  How  does  the  Secretary  evaluate  an 
application  under  the  Summer  Intensive 
Language  Institutes  Program? 

670.21  What  selection  criteria  does  the 
Secretary  use  to  select  a  grantee? 

670.22  What  priorities  may  the  Secretary 
establish? 

Subpart  D—WlMt  CendMons  Must  be  Mel 
by  e  Orsntee? 

•TOJ*    What  are  allowable  cosU? 
•TOM    How  are  stipends  paid  to 

ioAviduals?  ..  ^.*'-^it'^/ 

fkrtniilj  TTin  r  IITlTi  linllTfr 
etherwise  noted. 


SubfMrtA— Q«fMral 
187811    Whalia 
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(a)  Under  the  Summer  Intensive 
Language  Institutes  Program,  the 
Secretary  awards  grants  to  establish 
and  operate  summer  institutes  that 
provide  intensive  instruction  in  foreign 
languages  to  advanced  foreign  language 
students  and  foreign  language  teachers. 
The  foreign  languages  taught  at  an 
institute  must  be  languages  that  are 
either  critical  to  the  economic  and 
political  futiire  of  the  United  States  or 
generally  neglected. 

(b)  A  grantee  under  this  program  may 
use  grant  funds  to  pay  stipends  to 
individuals  undergoing  training  at  the 
summer  institute. 

(Authority:  20  U.S.C  1124a) 

9870.2   WholseaalbletoreoelveayantT 
An  institution  of  higher  education  or  a 
combination  of  institutions  of  hi|^er 
education  may  receive  a  grant  to 
establish  and  operate  a  summer 
institute. 

(Authority:  20  U.S.C  1124a) 

S670J   What  Is  a  summer  Institute  and 
wtiat  adhrttlae  must  eadi  carry  out? 

(a)(1)  An  institution  operating  a 
summer  institute  under  this  part  shall 
provide,  during  a  period  of  not  less  than 
six  weeks,  intensive  foreign  language 
instruction  that  is  equal  to  at  least  one 
academic  year's  worth  of  language 
instruction  that  it  offers  on  a 
nonintensive  basis,  in  languages  that  are 
critical  to  the  ec(Miomic  and  political 
future  of  the  United  States  or  neglected 
languages,  i.e.,  languages  tiiat  are  not 
commonly  taught  but  are  important  to 
the  nation's  economic  and  political 
relations. 

(2)  The  institution  may  provide  the 
intensive  forei^  language  instruction  on 
a  full-time  basis,  or  on  a  part-time  basis 
in  conjunction  with  instruction  provided 
by  a  National  Resource  Center 
described  in  34  CFR  Part  656. 

(b)(l}  An  institution  operating  a 
summer  institiite  under  this  part  shall 
provide  its  intensive  foreign  language 
instruction  to  advanced  foreign  language 
students,  language  teachers,  or  both 
advanced  foreign  language  students  and 
foreign  language  teachers. 
.  (2)  If  the  institution  operates  a 
summer  institute  that  provides  intensive 
instruction  to  foreign  language  teachers, 
the  Institution  shall  meet  the 
professional  development  and  improved 
language  needs  of  those  teachers. 

(c)  An  institution  operating  a  summer 
institute  under  this  part  may  use  a 
portion  of  the  grant  funds  it  receives  to 
provide  stipends  to  individuals 


undergoing  training  at  the  institute  in 
accordance  with  §  670.31. 

(Authority:  20  U.&C  1124a) 

1678.4    WhetreguMonsspplytottw 


The  following  regulations  apply  to  this 
program: 

(a)  34  CFR  Part  655. 

(b)  The  regulations  in  this  Part  67a 

(c)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR)  in  34  CFR  Part  74 
(Administration  of  Grants),  34  CFR  Part 
75  (Direct  Grant  Programs).  34  CFR  Part 
77  (Definitions  That  Apply  To 
Department  Regulations)  and  34  CFR 
Part  78  (Education  Appeal  Board). 

(Authority:  20  U.S.C  1124a) 


{670.5    Wlwt 
Summer 


delMUone  apply  to  ttie 
Languase  Inalltutes 


The  following  definitions  apply  to  the 
regulations  in  this  part: 

(a)  The  definitions  in  34  CFR  655.4. 

(b)  The  definitions  in  34  CFR  657.6. 

(c)  "Critical  foreign  languages"  means 
languages  designated  by  the  Secretary 
at  50  FR  31412  on  August  2, 1985  as 
critical  to  national  security,  economic 
or  scientific  needs. 

(Authority:  20  U.S.C  1124a) 
Subpart  B— [Rosorvod] 

Subpart  C— How  Does  tho  Socrotary 
MakoaOrant? 

S670.20  How  does  ttie Secretary  evaluate 
an  spp8caUon  under  the  Summer  Intensive 
Language  Institute  Program? 

(a)  The  Secretary  evaluates  an 
application  for  a  grant  to  establish  and 
operate  a  summer  institute  under  the 
criteria  in  (  670.21. 

(b)  In  general,  the  Secretary  awards 
up  to  100  possible  points  for  these 
criteria.  However,  if  the  Secretary 
establishes  one  or  more  priorities  under 
1 670.22,  the  Secretary  awards  up  to  120 
possible  points. 

(c)  The  maximum  possible  points  for 
each  criterion  are  shown  in  parentheses. 
(Authority:  20  U.S.C.  1124a) 

t670.2l    What  selection  CfWerla  does  the 
Secretary  use  to  select  a  grantee? 

The  Secretary  uses  the  following 
criteria  in  evaluating  applications  for 
grants  to  establish  and  operate  Summer 
Intensive  Language  Institutes: 

(a)  Plan  of  operation.  (10)  (See  34  CFR 
655.31(a)) 

(b)  QuaJity  of  key  personnel.  (20)  (See 
34  CFR  655.31(b)) 

(c)  But/get  and  cost  effectiveness.  (10) 
(See  34  CFR  655.31(c) 


(d)  Evaluation  plan.  (5)  (See  34  CFR 
655.31(d)) 

(e)  Adequacy  of  resources.  (10)  (See 
34  CFR  655.31(e)) 

(f)  Quality  of  the  institute's 
instructional  program.  (25)  The 
Secretary  reviews  each  application  to 
determine — 

(1)  The  quality  of  the  summer 
institute's  language  training  program; 

(2)  The  extent  to  which  the  evaluation 
of  student  progress  truly  measures 
proficiency  against  a  proficiency  scale 
and  not  simply  tlme-in-class;  and 

(3)  The  extent  to  which  the  summer 
institute  employs  a  sufficient  number  of 
scholars  or  teaching  faculty  to  enable  it 
to  carry  out  its  instruction. 

ig)  Need  and  potential  impact  (20) 
The  Secretary  reviews  each  application 
to  determine — 

(1)  The  extent  to  which  the  proposed 
activities  serve  national  needs; 

(2)  The  potential  impact  of  the 
proposed  project  in  improving  the 
knowledge  of  languages  at  tiie  national 
level;  and 

(3)  The  extent  to  which  the  simmier 
institute's  plans  for  selection  and 
training  of  individual  participants  will 
result  in  an  approved  supply  of 
specialists  in  the  languages  being  taught 
in  the  summer  institute. 

(h)  Degree  to  which  priorities  are 
served.  (20)  If  the  Secretary  establishes 
one  or  more  priorities  under  the 
provisions  of  i  670.22,  the  Secretary 
considers  the  degree  to  which  those 
priorities  are  being  served. 

(Authority:  20  U.S.C.  1124a.  1132) 


1670.22    Whatprlomtee 
establish? 


msy  mm  iiecreiary 


(a)  The  Secretary  may  each  year 
establish  priorities  for  the  funding  of 
Summer  Intensive  Language  Institutes 
from  among  the  following: 

(1)  Particular  foreign  languages  to  be 
taught. 

(2)  Levels  of  language  instruction.    ' 
such  as  introductory,  intermediate,  or 
advanced. 

(3)  Any  combination  of  the  priorities 
in  paragraphs  (a)  (1)  and  (2)  of  this 
section. 

(b)  The  Secretary  announces  any 
priorities  in  the  application  notice  for 
the  program  published  in  the  Federal 
Register. 

(Authority:  20  U.S.C  1124a) 

Subpart  D-Wtiat  Conditions  Must  Bo 
MotbyaGrantoo? 


1670.30   What  are  aSowaMe  costs? 

(a)  Allowable  costs.  Allowable  costs 
under  a  grant  awarded  for  a  summer 
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institute  incbde,  bat  are  not  limited  to. 
the  costs  of— 

(1)  Faedty  and  staff  salaries; 

(2)  Teaching  materials: 

(3)  Travel  to  bring  faculty  members  to 
and  from  the  summer  institute;  and' 

(4)  Stipends  to  hidividuals  undeigping 
instruction  at  the  summer  institute. 

(b)  Limitation  on  allowable  equipment 
costs.  A  grantee  may  not  use  more  than 
five  percent  of  grant  funds  for 
equipment 

(Authority.  20  U.S.C  112«a) 
9«7a31   Hewar««tip«ndapaidto 


(a)  Stipends.  A  grantee  operating  a 
summer  institute  may  use  grant  funds  to 
pay  a  stipend  to  an  individual  who — 

(1)  Is  accepted  for  enrollment  or  is 
enrolled  at  the  institute; 


(2)(i)  b  B  citizen  or  natioiud  of  the 
United  States; 

(ii)  Is  a  permanent  resident  of  die 
United  States;  or 

(iii)  Isa  permanent  resident  of  the 
Trust  Territory  of  the  Pacific  Islands; 

(3)  Has  the  language  back^tMmd 
necessary  to  successfully  complete  the 
intensive  instruction  provided  by  the 
summer  institute,  and 

(4)(i)  If  a  foreign  language  student. 
deoBonstrates  academic  aduevemoit  in 
the  language  being  tau^t  by  tiie 
summer  institute  as  in^cated  by  his  or 
her  grade  point  average  or  by  a 
standardized  competency-based  test;  or 

(u)  If  a  foreign  language  teacher, 
teaches  the  language  being  tau^t  at  the 
summer  institute. 

(b)  Stipend  amount.  If  a  grantee 
awards  a  stipend,  the  stipend  amount 


may  not  exceed  an  amount  that  equals 
the  warn  oi  tuitkm  and  fees  diarged  by 
the  siunmer  institnte  and  a  subsistence 
allowance  approved  by  the  Secretary 
and  aimounced  in  the  aK>lication  notice 
in  the  Federal  Register.  The  Secretary 
may  approve  a  subsistence  allowance 
widiia  a  range  from  $1,250  to$2.50a 

(c)  Stipend  coaditions.  (1)  An 
instttution  (operating  a  summer  institute 
may  disburse  stipend  payments  as  it 
determines  best  meets  the  needs  of  the 
stipend  hcdder. 

(2)  An  institution  operating  a  summer 
institute  may  not  pay  any  portion  of  a 
stipood  to  an  individual  who  is  no 
longer  enrolled  and  no  longer  in  good 
standing  at  the  institute. 

(Authority:  20  U.S.C  1124a) 

(FR  Doc  88-13065  Ffled  8-10-W:  8:45  am] 
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Employment  and  Training  Administration 

Lal>or  Certification  Process  for  the 
Temporary  Employment  of  AHens  In 
Agriculture  In  the  United  States;  H-2A 
Program  Handbook;  Notice 
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DEPARTMEIIT  OF  LABOR 

EinpioynMni  ana  inuranQ 


Latof  Cartiflcallon  Prooaas  for  Iha 
laniporary  cinpioyinain  or  Aaana  Ni 
AgrfcuNura  In  ttia  Unltad  Stataa;  H-2A 


r  Employment  and  Training 
Administration.  Labor. 
action:  Notice. 


n  Employment  and  Training 
Administration  (ETA),  Department  of 
Labor,  has  issued  the  following 
handbook  to  ETA  regional  offices  and  to 
State  employment  service  agendea 
containing  procedures  for  administering 
the  temporary  alien  agricultural  labor 
certification  ("H-ZA")  program.  He 
handbook  is  published  below  for 
information  of  all  interested  parties. 
Certain  documents  contained  in  the 
handbook,  but  published  elsewhere 
(sodi  as  regulations),  as  well  as  die 
appendices  of  the  handbook,  have  been 
omitted  in  the  reproduction  below. 


KTION  CONTACTt 
Mr.  llMMnas  M.  Biuening,  Chief.  Division 
of  Foreign  Labor  Certifications. 
Employmoit  and  Trafaiing 
Administration.  Suite  N-MSe.  200 
Constitutioo  Avenue  NW.,  Washington, 
DC  ZOZKMXXn.  Telephone:  202-^35-0165 
(this  is  not  a  toll-free  number). 

Si^Md  at  Washington.  DC,  tfaia  Ttfc  day  of 
JansilMt. 

tA.1 


Dincior.  US.  Empkryment  Sarrice. 
DmctiTK  KTA  Handbook  No.  396 
7br  Regional  and  Stat*  OCBces  ' 

Awn;  DonaM ).  Kulick.  Adminiatrator,  Office 

of  Regional  Management 
Subfoct-  H-n2A  Program  Handbook 

1.  Aupose.  To  transmit  a  handbook 
providing  operating  guidelines  on  the  H- 
2A  program. 

2.  References.  Immigration  Reform 
and  Control  Act  of  1986  (IRCA):  20  CFR 
Part  855,  Subpart  B  (H-2A  regulations); 
20  CFR  Part  654.  Subpart  E,  (ETA 
Housing  Regulations);  20  CFR  Part  663, 
Subpart  B  (Services  to  M^^S)  and 
Subpart  F  (Agricultural  Clearance  Order 
Activity):  20  CFR  655.0-655.000:  20  CFR 
Part  658  (}ob  Service  Complaint  System; 
Monitoring  and  Enforcement  . 
Regulations).                                    { 

3.  Backgmund.  On  November  6, 1986, 
the  President  signed  ERCA  into  law.  The 
statute  required  that  regulations 
governing  the  temporary  alien 
agricultural  worker  H-2A  program 
provisions  be  promulgated  in  interim 
final  form  no  later  than  June  1, 1987.  The 
regulations  were  publislied  by  the 
D^artment  of  Labor  in  the  Fedwal 


Regislar  oo  June  1 1967  at  20  CFR,  Part 
655,  Subpart  B.  They  were  effectiva 
upon  publication  and  govern  aU 
employer  applications  for  temporary 
alien  agricultural  woricer  certifications 
filed  on  or  after  June  1.  The  public 
comment  period  on  the  interim  final  rule 
has  expired,  and  it  is  probable  that  final 
regulations  will  be  promulgated  in  1988. 

4.  The  Handbook.  The  handbook  has 
three  sections:  (1)  Operating  procedures; 
(2)  special  items;  and  (3)  appendices.  It 
is  intended  to  supplement  the 
regulations  by  providing  guidance  to ' 
SBBAm  knd  Regiopal  Offices  involved  in 
day-to-day  program  operations,  and 
must  be  used  in  conjunction  with  die 
regulations.  If  futu^  regulatory  aetioa 
results  in  changes  to  program  operating 
procedures,  the  handbook  will  ba 
amended  to  conform  to  the  regulations. 
The  handbook  supersedes  General 
Administration  Letter  No.  46-81,  and 
changes  #1  and  #2  to  General 
Administration  Letter  No.  46-61.  The 
Employment  and  Training 
Administration  intends  to  publish  the 
handbook  as  an  informational  notice  in 
UieFadstatRaglstar. 

5.  Action  Required.  Regional  and 
State  Administrators  should  distribute 
the  hamftwok  to  all  staff  who  are  or  may 
be  involved  in  H-n2A  program  activities. 

6.  Inqtiiriet.  State  agencies  should 
direct  inquiries  to  the  appropriate 
Regional  Office.  Regional  Offices  should 
dinct  inqoirlas  to  the  National  Office, 
US.  Employment  Service,  Attn:  7EEL 

7.  AttachmenL  H-2A  Program 
Handbook. 

Rescissions:  GAL  46-61,  Changes  1  and 

2 
Expiration  Date:  Continuing 
ET  Handbook  Na  396 


The  Ht-2A  program  is  authorized  by 
die  Immigration  and  Nationality  Act  as 
amended  by  the  Immigration  Reform 
and  Control  Act  of  1986  (IRCA).  The 
program  establishes  a  means  for 
agricultural  employers  who  anticipate  a 
shortage  of  domestic  workers  to  apply 
for  permission  to  bring  into  the  United 
States  nonimmigrant  aliens  to  perform 
agricultural  labor  or  services  of  a 
temporary  or  seasonal  nature.  Under  the 
statute,  the  Attorney  General,  through 
the  Immigration  and  Naturalization     . 
Service  (INS),  has  the  authority  for 
approving  an  employer's  petition  to 
import  foreign  workers.  Before  the  INS 
can  appiDve  an  employer's  petition, 
however,  the  law  requires  the  employer 
to  apply  to  the  Department  of  Labor  - 
(DOL)  for  a  certification  diat— 


wiO  Im  available  at  (he.tiine  and  place 
needed,  to  perfonn  the  labor  or  services 
iiavolved  in  the  petitioa  and 

"*  '  *  the  employment  of  the  alien  in  such 
labor 'or  services  will  not  adversely  affect  the 
wages  and  working  conditions  of  workers  in 
the  United  States  similarly  employed." 

Under  Federal  Regulations  at  CFR 
Part  655,  Subpart  B,  the  Department  of 
Labor  has  established  procedures  and  a 
systematic  process  to  acquire 
information  sufficient  to  carry  out  the 
requirements  of  the  law.  The  regulations 
provide  die  Department's  methodology 
for  the  two-fold  factual  determination  on 
the  availability  of  domestic  workers  and 
of  any  adverse  effect  which  would  be 
occasioned  by  the  use  of  foreign 
workers  for  particular  temporary  and 
seasonal  agricultural  jobs  in  the  United 
States. 

.  Most  of  the  day-to-day  operational 
responsibility  for  the  program  has  been 
delegated  in  the  regulations  to  the 
Regional  Offices  of  the  Employment  and 
Training  Administration  and  the  State 
Employment  Security  agencies. 
Operating  guidelines  in  the  handbook 
are  desi^oed  to  sunilement  the 
regulations,  and  must  be  used  in 
conjunction  with  them.  Throughout  the 
handbook  appropriate  sections  of  the 
regulations  have  been  reproduced  and 
placed  adjacent  to  the  text  for  ready 
reference. 

(Table  of  Contents  ommitted.) 
Chaptaff  I — Program  Operating 
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tiiere  are  not  sufficient  workers 
who  are  able,  willing,  and  qualified,  end  who 


A.  Filing  of  Applications 
1.  Who  Can  Apply 

a.  Ewployen  in  Agriculture. 
Employers  desiring  to  apply  for 
temporary  alien  agricultural  labor 
certification  for  the  employment  of  H- 
2A  workers  must  meet  the  definitional  > 
indicia  of  the  regulations  at  20  CFR 
655.100.  This  part  defines  "agricultural 
labor  or  services"  by  incorporating  the 
definitions  for  "agricultural  labor"  and 
"agriculture"  appearing  in  Section 
3121(g)  of  the  Internal  Revenue  Code  of 
1954  (Le..  die  FICA  or  Social  Security 
tax  definition)  and  Section  3(f)  of  the 
Fair  Labor  Standards  Act. 

b.  Employers  with  Temporary  fobs. 
The  regulations  at  20  CFR  655.100(c)(2) 
Include  a  definition  for  "seasonal  or 
other  temporary  employment"  which  is 
consistent  with  MSPA  provisions.  The 
regulations  also  adopt  for  H-2A 
certification  purposes  a  slightiy  revised 
definition  of  "temporary"  employment 
Except  in  unusual  situations,  temporary 
employment  will  be  employment  for  less 
than  twelve  (12)  months.  It  is  the 
employer's  need,  and  not  the  nature  of 


the  job.  which  datendnes  whether  a 
position  is.  in  fact  temporaiy. 

The  Reghmal  Admfaiistrator  (RA) 
must  make  a  dneshold  detenaiiiatkm  as 
to  whether  the  positioa  is  temporary  as 
defined  in  the  regulations.  In  considering 
whether  the  job  is  tMiporary.  the  RA 
will  evahiate  die  emptoyer's  need  for  the 
worker.  The  unavail^iMty  of  US.' 
woricers  is  not  material  to  Ifae  RA's 
determination  of  «^tfaer  the'  position  is 
temporary. 

In  some  drcomstanoes.  a  temporaiy 
labor  certification  may  be  issoed  for  a 
position  which  is  permanent  in  nature  so 
long  as  die  employer's  need  for  a  worker 
in  the  position  is  temporary.  For 
example,  under  the  regulations.  H-2A 
labor  certification  may  be  appropriate 
for  a  Randi  Manager  to  replace  the 
employer's  permanent  manager  who  is 
incapacitated  due  to  illness  for  a 
specified  duration.  Althou^  a  Ranch 
Manager  is  noiaially  considered  a 
permanent  job.  the  employer's  need  for 
a  replacement  worker  is  temporaiy. 

a  Employer's  Status.  Under  the 
regulations,  H-2A  applications  may  be 
filed  by  sole  employers  or  by  joint  . 
employers,  provided  the  definitional 
requirements  of  2P  CFR  655.10Qare  met 
An  assoqiation  may  file  as  a  sole 
employer,  as  a  joint  employer  wiUi  its 
member  employers,  or  as  an  agent^for  its 
member  employers. 

All  parties  must  sign  the  application 
(or  authorize  an  agent  to  do  so),  and  a 
letter  signed  by  each  member  employer 
audiorizing  the  association  to  act  on  its 
behalf  must  accompany  the  application. 

The  regulations  do  not  preclude  a 
farm  labor  contractor  registered  in 
accordance  with  MSPA  from  filing  as 
die  emplojrer  on  an  H-2A  application. 
Instructions  for  handling  these 
applications  appear  in  Chapter  n  of  die 
handbook. 

d.  Agents.  An  agent  may  file  an  H-2A 
applicaticm  on  behalf  of  an  employer 
and  sign  on  behalf  of  die  employer.  In 
such  cases,  the  application  must  include 
a  signed  statement  fitim  the  employer 
which  authorizeis'the  agent  to  act  on  the 
employer's  behalf.  The  statement  must 
also  describe  in  detail  the  duties  which 
the  agent  will  perform  on  the  employer's 
behalf. 

e.  Return  of  Applications. 
Applications  filed  for  positions  which 
are  not  "temporary  or  seasonal"  or  are 
not  in  "agricultural  labor  or  services"  as 
defined  in  the  regulations  cannot  be 
processed  under  the  H-2A  provisions. 
These  applications  should  be  returned  to 
the  employer  with  a  letter  from  the  RA 
indicating  that  the  application  cannot  be 
accepted  for  consideration  imder  the  H- 
2A  regulations.  The  letter  will  briefly 
describe  the  reasons  why  tiM 


appUcadon  is  not  appropriate  for  H-2A 
processing  and  Blast  contain  all  the 
relevant  infonnadoa  (indoding  die 
statement  of  appeal  fights)  described  hi 
Section  656.106  (c)  and  (d)  of  die  H-2A 
regulations.  The  RA  ¥rill  also  not%  die 
local  office  of  the  action  taken. 

In  the  event  q^icattons  of  this  nature 
might  be  dibble  for  consideration  under 
the  H-2B  or  permanent  labor 
cwtification  provisions.  Regional  Offices 
shoold  advise  employers  to  this  effect  in 
their  notices. 

4 

2.  Where  and  How  to  Apply 

a.  Piling  with  Regional  Office; 
Simultaneous  Copy  to  Local  Office  of 

the  State  Employment  Service  Agency 
(SESAJ  \  An  employer  who  desires  to 
use  nonimmigrant  foreign  workers  in 
temporary  or  seasonal  agricultural 
employment  must  file  a  temporary  labor 
certification  application,  induding  a  job 
offer  for  U.S.  woi^ers,  witii  die  RA 
having  jurisdiction  over  the  State  of 
intended  emplojonent  and  with  a 
simultaneous  copy  stibmitted  to  the 
local  SESA  office  serving  -the  area  of 
intended  employment  Submittal  of  an 
application  td  a  SESA  does  not 
constitute  "filing  an -application"  for  H- 
2A  purposes.  AppMcations  invcrfving 
multi-State  employment  within  one 
Region  may  be  processed  according  to 
this  procedure,  but  multi-State 
employment  which  encompasses  more 
than  one  Regional  Office  area  of 
jurisdiction  will  require  the 
establishment  of  special  procedures  as 
prescribed  by  20  CFR  655.93. 

Employers  seeking  H-2A  certification 
must  file  an  original  of  the  ai^lication 
containing  an  original  signature  with  the 
appropriate  RA.  A  duplicate  of  die 
application  must  be  submitied 
simultaneously  with  the  local  SESA 
office.  An  original  signature  is  not 
required  on  die  duplicate  submitted  with 
the  local  office. 

b.  Mail  or  Personal  Delivery.  The 
regulations  require  that  appUcations  be 
filed  widi  die  RA  no  less  dian  sixty  (60) 
days  prior  to  the  employer's  firat 
estimated  date  of  need.  "The  filing  date  is 
the  date  that  the  application  is  received 
in  die  Regional  Office. 

Employers  may  choose  the  means  by 
which  the  application  is  delivered. 
However,  employers  should  be  urged  to 
select  a  method  of  delivery  which  will 


'  Some  SESAs  have  centralized  their 
•dminiatr&tion  of  the  Ubor  certification  procei*. 
When  tills  hat  been  done,  some  of  the  specific 
reaponsibiiities  and  procedtutM  set  forth  for  local 
officM  could  vary  slighdy  from  those  described  in 
this  handbook,  fai  theae  instances,  local  office  staff 
ahould  be  guided  by  separate  Slate/Central  office 
implementing  instructians,  which  must  l>e  approved 
by  the  Regional  Office. 


ensure  receipt  of  die  apiriication  by  the 
Regional  Office  by  die  reqidred  date. 
The  means  of  deliveiy  should  also 
provide  the  employer  widi  a  record  of 
the  filing  date  of  the  application. 

c.  Separate  Submittal  for  Each  Job/ 
Occupation  and  Date  of  Need.  More 
than  one  aUen  may  be  requested  on  a 
H-2A  appbcation  if  the  aliens  are  to 
perform  the  same  type  of  services  in  the 
same  occupation  in  die  same  area  of 
employment.  However,  separate 
applications  must  be  submitted  for  each 
distinct  occupation  for  which  labor 
certification  is  sou^t  A  separate 
application  is  also  required  for  each     * 
distinct  date  of  need  in  die  same 
occupation  and  activity,  unless  a  master  > 
application  is  involved  or  the  Regional 
office  believes  the  dates  are  so  close 
together  that  separate  applications 
would  place  an  unreasonable  burden  tm 
the  employer. 

If  harvest  workers  are  requested  on 
an  order,  but  the  local  office  Imows,  or 
has  reason  to  believe  from  prior 
experience,  diat  the  employer  is  also 
seeking  to  have  those  same  woricers 
perform  duties  in  other  occupations, 
such  as  cooks  and  cook  helpers,  the 
local  office  must  advise  die  employer 
that  separate  H-2A  applications  for 
each  occupational  classification  are 
required.  "The  adverse  effect  standards 
and  U.S.  worker  availabihty  criteria  will 
apply  to  those  "support  personnel"  in 
accotdance  with  ^e  H-2A  regulations. 

3.  What  to  Submit 

a.  Application  Forms.  The  regidatitm 
at  20  CFR  eS5.101(b)  provide  general 
instructions  ap{dicable  1o  the  filing  of  H- 
2A  applications.  Employers  should 
continue  to  use  Forms  ETA  750 
(Ap{riication  for  Alien  Employment 
Certification)  end  ETA  790  (Agricultural 
and  Food  Procesiring  CJearance  Order) 
until  a  new  application  form  for  H-2A 
purposes  is  issued  by  DOL.  In  the 
meantime,  employers  shotild  delete  die 
assurances  contained  In  Part  A  of  Form 
ETA  750.  These  assurances  are 
inapplicable  to  die  H-2A  certification 
process.  The  application  includer 

•  Form  ETA  750.  Part  A,  Offer  of 
Employment  completed  and  signed  by 
the  employer  (or  agent)  describing  the 
job  for  which  H-2A  labor  certification  is 
being  sought,  including  the  number  of 
workers  needed  and  the  specific  date 
the  workers  are  needed. 

•  Form  ETA  790,  Agricultural  and 
Food  Processing  Clearance  Order, 
completed  and  signed  by  the  employer 
(or  agent)  describing  the  job  for  which 
recndtment  for  U.S.  workers  vtrill  be 
conducted.  The  form,  when  submitted 
by  the  employer,  is  actually  the  . " 
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einpkqrer'*  \fAi  offer,  and  does  not 
cOJOBtifute  a  clearance  (nder  at  this  point 
in  the  process.  The  clearance  ordsr  is 
jnepaied  and  submitted  to  the  Regional 
Office  for  approval  by  the  SESA.  as 
discussed  in  Section  C  of  Chapter  t  of 
this  handbook. 

•  A  signed  statement  that  the 
employer  agrees  to  abide  by  the 
assurances  required  by  the  regulations 
at  20  CFR  655.103.  This  statement  may 
be  attached  as  an  addendum  to  the 
application  or  included  on  Form  ETA 
79a 

•  A  statement  describing  the 
employer's  positive  recruitment  plan. 
The  plan  may  be  attached  %a  an 
addendum  to  the  application  or  included 
at  Item  21  of  Form  ETA  7Sa  Part  A. 

•  If  the  ai^lication  is  filed  by  an 
agent  on  behalf  of  the  employer,  the 

signed  authorization  statement  as 

described  in  the  regulations  at  2D  CFR 
655.101(a)(2). 

•  If  die.employer's  housing  does  not 
yet  meet  applicable  standards,  a  request 
for  conditional  access  into  the  intrastate 

or  interstate  clearance  system  as 

described  in  the  regulations  at  20  CFR 
654.403(a). 

•  If  the  application  is  filed  by  an 
association,  a  statement  identifying 
whether  the  association  is  a  sole 
employer,  joint  employer,  or  agent  for  its 
employer  membera.  Documentation  to    ^ 
verify  the  status  of  die  association  is 
required,  as  is  a  list  of  the  names  and 
addresses  of  each  member  who  will 
employ  H-2A  workers. 

Employers'  agents  and  jcnnt  employer 
associations  may  submit  "master" 
applications  covering  virtually  identical 
job  opportunities  available  with  a 
number  of  employers.  Identical  job 
OMnponents  would  nonnally  include 
such  items  as  description  of  work  to  be 
performed,  hours  of  woik.  pay.  and 
benefits.  Job  components  which 
normally  differ  would  include  such 
items  as  enH>loyer's  name,  address  and 
phone  number,  number  of  workers 
needed, -and  description  of  housing. 
Each  job  component  which  differs  fOT 
eadi  employer  must  be  cleariy  identified 
as  such  in  the  "master"  application 
package.  Although  "master" 
applications  may  be  submitted  and 
accepted  by  the  RA  under  these 
circimistances,  certifications  must  still 
be  issued  to  individiial  employers,  and 
such  employers  must  be  billed 
individually. 

b.  Representations  of  Agents.  Since 
they  are  fully  responsible  for  the 
accuracy  of  their  agent's 
representations,  employers  should  be 
cautioned  Aot  to  sign  blank  application 
forms. 


c.  Mandatory  Information,  Certain 
information  must  be  provided  in  order  . 
for  the  Department  of  Labor  to  make  its 
certification  determination  on  the 
acceptability  of  the  application.  All 
items  on  Forms  ETA  750  and  ETA  790 
requesting  identifying  information  about 
the  employer,  such  as  the  employer's 
name,  adifaess,  and  telephone  number, 
must  be  completed. 

Further,  local  offices  and  RAs  should 
caution  employers  that  an  incomplete 
application  could  result  in  delays  in 
processing  the  employer's  request  for  H- 
2A  workers. 

The  employer's  application  cannot  be 
processed  unless  die  following  items  are 
completed: 

•  Form  ETA  75a  Part  A.  Items  4-13. 
14. 15, 18(a).  18(b),  21,  and  24;  and 

•  Form  ETA  790,  Items  4, 5. 8, 9.  la 
11. 13. 14, 15, 17,  and  20. 

These  items  provide  information 
regarding  the  job  specifications  and 
duration  of  employment  and  are 
essential  to  the  labor  certification 
determination  process,  including  a 
determination  on  whether  the 

application  can  be  "accepted  for 

consideration",  as  defined  at  20  CFR 
655.100(b). 

4.  When  to  Appfy 

a.  NornjaJ  Time  Frames  for  Applying 
and  Processing.  The  time  frames  for  the 
application  and  pcocessing  of  H-2A 
certification  requests  are  discussed  in 
die  regulations  at  20  CFR  655.101.  In 
general,  H-2A  applications  must  be  filed 
with  the  RA  and  received  in  the 
Regional  Office  a  minimum  of  sixfy  (60) 
calendar  days  prior  to  the  employer's 
date  of  need  for  workers,  and  the  RA 
must  make  the  certification 
determination  no  later  than  twrenfy 
calendar  (20)  days  before  die  date  of 
need,  except  when  special 
circumstances  apply. 

The  RA  must  notify  employers  of 
deficiencies  within  seven  (7)  calendar 
days  (including  holidays  and  weekends) 
of  the  filing  date  of  the  application.  Tlda 
is  a  statutory  requirement  The 
employer  wUl  be  provided  with  five  (5) 
calendar  days  from  the  date  of  the  RA's 
notice  to  submit  corrections  and/or 
amendments.  Corrections  or 
amendments  submitted  and  received  by 
the  Regional  Office  beyond  five  (5) 
calendar  days  will  result  in  a  day-for- 
day  postponement  of  the  RA's 
certification  determination.  If  the  fifth-  - 
day  deadline  established  by  the  RA  for 
the  employer  to  submit  modifications 
falls  on  a  weekend  or  on  a  holiday  when 
the  office  would  normally  not  be  open 
for  business,  fh«  date  for  submittal  of 
modifications  should  coincide  with  the 
next  normal  business  day. 


The  sixfy-day  period  will  allow  time    - 
for  the  RA  to  review  the  emfHoyer's 
application,  obtain  amendments  to 
cocrect  defidendes.  if  necessary,  and 
permit  time  for  U.S.  worker  recruitment 
prior  to  the  RA's  certffication 
determination.  The  regulations  do  not 
specify  a  minimum  recruitment  period 
prior  to  &6  issuance  of  labor 
certification.  Therefore,  RAs,  local 
offices,  and  employers  are  urged  to 
consult  with  each  other  prior  to  the 
sixfy-day  filing  date  in  order  to  secure 
an  acceptable  application  as  early  as 
possible. 

If  delays  In  submitting  an  acceptable 
application  are  direcUy  caused  by  the 
State.  Emirfoyra«it  Service  Agency 
(SESA)  or  the  Regional  Office,  the 
employer  wdll  not  be  required  to  extend 
the  recruitment  period  bieyond  die  date 
on  which  the  RA  must  make  a 
certification  determination.  U  the  RA 
has  reason  to  believe  that  a  State 
agency  is  not  adhering  to  Employment 
Service  (ES)  regulations,  the  remedial 
action  procedures  at  20  CFR  Part  65& 
Sul^art  H.  wiU  be  applied. 

Further,  if  die  RA  fails  to  notify  die 
employer  that  the  application  is 
deficient  and  must  be  amended  within 
the  seven  (7)  calendar  days  allowed 
after  filing,  such  delays  will  not  count 
aga^t  the  employer's  entidement  to  a 
(teterminadon  twenfy  (20)  days  before 
the  date  of  need,  provided  that  the 
employer  submits  the  required 
modifications  no  later  than  the  ^vejj^ .  ■ 
calendar  days  prescribed  in  the    ;v '/ 
regulations. 

b.  Earlier  Applications:  Working  with 
SESAs  Encouraged.  The  time  frames  of 
the  regulations  must  be  strictly  observed 
in  order  to  allow  adequate  time  for  the 
recruitment  of  U.S.  woikers.  To  avoid 
delays  ui  issuing  temporary  labor 
certification,  employers  should  be 
encouraged  to  consult  with  local  office 
staff  before  submitting  an  application 
(md  to  file  applications  early.  SESAs 
also  should  be  active  in  maintaining 
cooperative  relationships  with  known 
H-2A  employers  during  the  off  season  in 
otdet  to  keep  employers  informed  of 
new  and  emerging  program 
developments  and  requirements.  The 
period  preceding  the  eo-day  filing 
deadline  should  be  used  to  provide 
technical  assistance  to  employers  in  the 
preparation  of  their  applications  and  in 
developing  clearance  orders  which  can 
be  processiad  expeditiously  once  the 
formal  filing  and  recruitment  process 
begins.  In  addition,  local  offices  must 
advise  the  RA  of  circumstances  that 
may  impact  agricultural  activities,  such 
as  an  anticipated  eariy  harvest  because 
of  favorable  weather  conditions. 


If  an  application  is  subi^ed  earlier 
than  the  minimum  66-day  period 
prescribed  in  the  regulations.  Regional 
Offices  should  process  such  applicadoiiis 
according  to  die  time  framed  specified 
for  applications  filed  on  the  60th  day 
before  date' of  need;  e.g.,  review  and 
return  for  amendment  an  imac(%ptable 
application  within  7  caleddar  days  and 
offer  the  employer  5  calendar  days  in 
which  to  resubmit  the  application. 
However,  in  no  case  should  certification 
determinations  be  made  earlier  than  20 
days  before  the  date  of  need  even 
though  an  acceptable  application  is  fiTed 
more  than  60  days  before  the  date  of 
need,  and  an  employer's  certification 
determination  20  days  before  the  date  of 
need  should  not  be  postponed  because 
of  an  employer's  fadure  to  resubmit  a 
timely  modification,  unless  the 
resubmittal  is  not  filed  ^intil  later  dian48 
days  before  the  date  of  need. 

c.  Emergency  Situations.  The 
regulations  give  the  RA  special  audiorify 
to  waive  die  sixtyniay  fiUng  requirement 
in  emergency  situations:  In  order  to 
qualify  for  a  waiver,  the  employer: 

•  Must  not  have  used  temporary  alien 
H-2  or  H-2A  workers  in^e  prior  year's 
agricultural  season  (see  also  Chapter  I. 
A,4,d);or        ' 

•  Must  demonstrate  that  good  and 
substantial  cause  exists  to  warrant  the 
special  waiver  by  the  RA.  Good  and 
substantial  cause  may  include 
unforeseen  changes  in  market 
conditions  or  unexpected  unavailabilify 

.of  previously  identified  domestic 
workers  whom  the  employer  had 
planned  to  use  in  temporary  or  seasonal 
jobs.  The  regulations  do  not  preclude  an 
employer  who  did  use  H-2A  (or  H-2) 
workers  the  past  year  from  being 
eligible  for  emergency  certification 
consideration. 

In  such  instances,  the  local  office 
should  notify  the  RA  of  the  critical 
circumst^ces  and  help  the  employer 
expedite  the  certification  process. 

To  grant  a  waiver,  the  RA  should  have 
information  on  what  effort  the  employer 
has  expended  in  conducting  current  or 
recent  local  recruitment  This  could 
include  newspaper,  radio,  and  television 
advertising  within  the  State  and  other 
potential  areas  of  supply.  The  RA 
should  be  able  to  conclude  that  outreach 
or  other  reliable  means  of  recruitment 
have  failed  to  produce  enough  workers, 
or  that  workers  who  have  been  recruited 
are  suddenly  no  longer  avadable.  and 
that  further  recruitment  efforts  will  not 
produce  enough  workers  in  tipe  to  fill 
the  employer's  needs. 

The  employer  must  present  a . 
justification  for  emergency  treatment 
along  with  the  applicatioa  T^ 
justffication  should  include  die 


employn't  explanation  of  recruitamit 
efforts  made  (sud)  as  contacts  yili^.. 
pipspectiye  workers  or  preVvleadeie)., 
and  a  deacripqon.  of  o^er  circumstances 
impacting  the  employer's  sitpation,  such 
as  special  efforts  made  to  assist  former 
workers  in  obtaining  Special 
Agricultural  Worker  (SAW)  status  or  a 
description  of  unfulfilled  expectations 
for  Special  Agriculhual  Worker  {SAW) 
woricers  to  be  available.    ' 

The  RA  may  consult  the  appropriate 
counfy  extension  agent  for  relevant 
information  and  advice  on  such  matters 
as  market  conditions  and  may  request 
Uiat  the  SESA  provide  labor  market 
information  or  obtain  such  information 
and  forward  it  to  the  Regional  Office. 
The  employer,  on  his/her  own,  may  also 
submit  sudi  supporting  evidence  from 
the  counfy  agent  or  any  other 
representative  of  the  U.S.  Department  of 
Agriculture  (USDA),USDA 
representatives  also  may  submit 
hiforraation  to  the  RA  on  their  own 
initiative. 

The  regulations  further  require  that 
the  RA  have  adequate  opportunity  to 
determine  U.S.  worker  avadabilify  on  an 
expedited  basis  before  making  an 
emetgency  labor  certification 
determination.  This  could  be 
accomplished  by  a  Regional  Office  in  a 
labor  demand  area  making  inquiries  of 
Regional  Offices  in  labor  supply  areas 
as  to  worker  availabilify.  ff  an 
emergency  request  appears  to  be 
justified.  RA's  should  not  unduly  delay 
the  processing  of  such  requests  by 
requiring  extensive  SESA  recruitinrait 
through  the  dearance  system,  and 
should  attempt  to  complete  the 
processing  in  one  or  two  weeks. 

d.  First-Time  Users.  Special 
provisions  of  the  regulations  apply  to 
employers  who  apply  for  the  first  time 
for  H-2A  labor  certification  during  the 
two-year  period  commencing  on  June  1, 
1987,  and  ending  on  May  31, 1989. 
Employers  who  have  applied  previously 
under  the  H-2  program  are  not  eligible 
for  this  spedal  consideration.  The  filing 
and  recruitment  provisions  applicable  to 
other  H-2A  users  have  been  relaxed  to 
assist  first-time  applicants  who  need  H- 
ZA  woricers  but  lade  familiarity  with  the 
regulatory  system.  Local  offices  are 
encouraged  to  assist  these  employers  by 
providing  the  guidance  needed  to  fulfill 
the  requirements  of  the  application 
process. 

First-time  H-2A  employers  are 
entided  to  a  labor  certification 
determiiiation  no  later  than  ten  (10)  days 
before  the  date  of  need  provided  that  . 
die  employer  has  submitted  an 
accepteble  applicatton  and  job  offer 
which  has  been  "accepted  for 
consideration"  according  to  the 


regulations  at  20  CFR  665.100(b)  no  later 
di|m  thirty  (30)<ialendar  days  before  die 
date  of  need,  bi  processing  such 
applications,  the  RA  must  have  a 
reasonable  opportunify  to  test  the  labor 
market  prior  to  a  labor  certification 
determination. 

This  provision  in  the  regulations  is 
designed  primarily  for  the  novice 
employer  who  does  not  have  the  benefit 
of  assodation  membership  or  advice 
and  assistance  from  people  or  entities 
knowledgeable  in  the  labor  certification 
process.  WhUe  the  RA  may  waive  the 
filing  minimum  which  applies  to  other 
employers,  the  RA  must  also  determine 
that  the  employer  has  made  a  good  faith 
effort  to  otherwise  comply  with  the  H- 
2A  regulations. 

5.  Amendments  to  Af^lications 

a.  Changes  in  the  Number  of  Workers 
Requested.  Subject  to  the  limitations 
described  in  the  regulations  and  prior  to 
the  RA's  certification  detennination, 
employers  may  amend  thefr  H-2A 
applications  to  inorease  the  number  of 
workers  requested  without  additional 
recruitment.  Employers  must  submit 
such  requests  in  writing  to  the  RA  with 
a  copy  to  the  local  office. 

Employers  requesting  an  increase 
which  exceeds  die  twenty  percent  (or 
fifty  percent  for  employers  of  less  than 
ten  workers)  limitation  described  in  the 
regulations  must  also  explain  in  their 
request  to  the  RA  why  the  need  for 
additional  workers  was  unforeseen  and 
indicate,  if  applicable,  if  the  crop  or 
commodity  would  be  harmed  if 
certification  were  delayed  by  the 
imposition  of  further  recruitment 
Regional  staff  should  verify  the 
employer's  assertions  concerning  the 
crop  or  commodify  status  with  the  local 
office  or  the  appropriate  counfy 
extension  agent        - 

If  an  employer  requests  an 
amendment  which  reduces  the  original 
number  of  workers,  and  if  U.S.  woricers 
recruited  against  the  employer's  original 
labor  needs  are  either  in  transit  to  or 
have  arrived  at  the  job  site,  the  RA  shall 
consider  the  reason  for  the  request  and 
any  detriment  which  might  occur  to  U.S. 
workers  if  the  change  is  approved. 

The  employer  is  required  to  comply 
with  the  requirements  for  guaranteeing 
the  first  week  of  wages  under  20  CFR 
653.501,  and  should  be  reminded  of  this 
requirement  under  these  circumstances. 

b.  Change  in  Date  of  Need.  Employers 
may  change  the  date  of  need  steted  in  a 
job  order  by  sending  a  written  request  to 
the  RA,  with  a  copy  to  the  local  office. 
The  date  of  need  cannot  be  dianged  .. 
without  the  RA's  written  approval.  .  ^ ..; 
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In  considering  whether  to  eppto«e>e 
ch^i^  in  tiw  date  of  need,  tlie  RA  shell 
consid«r  the  ree«<ms  for  the  request  and 
any  d(eliinient  which  mi^t  occur  to  U.S. 
workers  who  relied  upon  the  original  job 
order. 

No  change  in  the  date  of  need  is 
eSsctive  until  approved  by  the  RA.  If  a 
request  for  a  change  is  made  after  US. 
workers  have  departed  fw  the 
employer's  place  of  empioyment.  the  RA 
may  approve  the  change  only  upon 
receiving  the  employer's  wfritten 
assurance  that  all  such  VS.  workers  will 
be  provided  free  housing  and 
subsistence  until  work  becomes 
available.  The  employer  must  provide 
written  infonnation  to  support  a  finding 
that  a  change  in  the  date  of  need  is 
necessary.  No  telephone  calls  will  be 
accepted. 

The  RA  will  respond  promptly  to  the 
employer  and  will  send  copies  of  the 
determination  to  the  SESA,  whidi,  in 
turn,  wfll  immediately  notify  aD 
appropriate  supply  states  by  telephone 
followed  np  wi^  written  confinnation 
on  ETA  795.  An  RA's  denial  of  a  request 
is  not  sabject  to  further  agency  review. 

&  Minor  Amendments.  Fhrior  to  the 
certification  determination  and  with  the 
RA's  approval  empio]rer8  may  make 
minor  oMMfifications  to  their 
appUcatioas.  l^finor  modifications 
consist  (rf  diose  changes  which  will  not 
significantly  affect  the  RA's  certification 
detetmination.  sach  as  a  change  in  the 
enqtioyer's  street  addr^u,  directions  to 
the  work  site,  referral  instructions,  meal 
charges,  location  of  housing  units, 
insurance  carrin,  or  estimated  amount 
of  time  to  be  spent  in  a  particular  cnq> 
activity  when  several  activities  are 
involved. 

"Wao^  niodifications  do  not  include 
modificatioos  sudi  as  a  change  in  the 
number  of  woikers  requested  or  a 
change  in  the  date  of  need.  Retpiestsfor 
minor  changes  mast  be  made  in  writktg 
addressed  to  the  RA.  with  a  copy  to  the 
local  office.  After  RA  approval  in 
writing,  the  local  office  i^ould  prepare 
Form  ETA  796  for  distribution  into  the 
local,  intra-,  and  interstate  clearance 
systems.  An  RA's  denial  of  a  request  of 
this  nature  is  not  subject  to  forther 
agency  review. 

d.  Modifications  after  Certificatioa — 
Terms  and  Conditions.  (See  also 
Chapter  L  Section  F,  1]  Employers  may 
request  modification  of  the  terms  and 
conditions  of  a  certified  job  offer 
dmnigh  written  application  to  the  RA.  . 
However,  all  post-certification 
modifications  must  be  approved  by  die 
RA.  An  employer's  assertion  of  workers' 
aiqiroval  of  requested  changes  has  no 
relevtmoe  to  the  RA's  decision  to 
approve  or  disapprove  a  raocHfication. 


and  the  RA's  notice  of  dHsapproval  is  not 
appealaUe  within  DOL 

e.  ModlficatJais  after  Certiftoation— 
Time  Extension.  Employers  may  request 
that  the  RA  extend  die  period  ^labor 
certification.  Apidications  to  the  RA 
may  be  made  alter  fifty  percent  of  the 
woik  contract  period  has  elapsed. 

An  employer  who  seeks  a  one-time 
total  extension  of  two  weeks  or  less 
must  apply  directly  to  the  INS.  DOL 
cannot  grant  an  extension  in  cases       ^ 
where  MS  has  already  approved  an 
extension  request 

Requests  for  extensions  in  excess  of 
two  weeks  must  be  made  in  writing 
supported  by  documentation  showing 
that  the  need  for  the  extension  was 
unforeseeable.  Justifiable  reasons  to 
support  a  request  for  an  extension  mi^t 
include  such  factors  as  weather 
conditions,  unforeseen  changes  in 
market  conditions  or  other  factors 
beyond  die  employer's  control  The  RA 
may  consider  all  available  information, 
including  local  newspaper  reports,  in 
deciding  whether  to  approve  or  deny  the 
request 

llie  RA  may  veri^  the  factors  dted 
by  the  employer  with  the  local  office  or 
the  county  extension  agent  as 
appropriate.  The  RA  may  also  ask  the 
local  office  to  considt  with  the  county 
agent  to  obtain  the  required  verification. 

Extensions  which,  if  granted,  would 
extend  the  entire  work  period  for  twelve 
(12)  months  or  more  would  run  contrary 
to  die  temporary  employment  provisions 
of  the  regulatioiis.  Such  extensions  are, 
therefore,  prohibited  except  in 
extraordiniary  situations.  A 
determination  aa  to  what  constitutes 
extraordinary  circumstances  will  be 
made  on  a  case-by-case  basis.  RAs 
should  consult  with  the  National  Office 
when  sudi  cJrcumstances  occur. 

There  are  no  provisions  for  an 
employer  to  appeal  within  DOL  a  denial 
of  a  request  for  an  extension.  Nor  are 
there  appeal  provisions  for  denials  of 
requests  for  modifications  to  an 
application  before  certification  or  to  the 
conditions  of  certification  after 
certification  has  been  granted. 

6.  ^ledal  Procedures  for  Special 
Circumstances 

The  Director,  U.S.  Etnployment 
Service,  has  the  audiority  under  die 
regulations  fo  establish  special 
procedures  for  {Hocessing  and  otherwise 
handling  H-2A  applications  when 
nnplbyers  cen  demonstrate  that  there  is 
a  justifiable  need  for  such  procedures. 
.  The  Director  also  has  the  authcHity  to 
establish  special  bi-week^'  weekqr,  or 
monthly  adverse  effect  wage  rates 
(AEWRs)  for  occupations  characterized 
by  other  than  a  reasonably  regular 


workday  or  woiksvadc.  such  as  range  - 
production  of  sheep  or  other  livestock.  ^ 
where  wotkfvs  are  alone  in  remote 
ateaf  and  are  on  call  on  a  twenty-four 
hour  basis,  seven  days  a  week. 

^>ecial  procedures  for  sheepherder 
applications  and  for  applications  from 
custom  combine  operators  have  been  in 
place  for  several  years,  and  will 
continue  to  apply,  subject  to  periodic 
updating  and  other  adjustments  as 
become  necessary.  Regional  Offices  and 
SESAs  involved  in  handling  diose  types 
of  certification  applications  should 
continue  to  follow  the  {xocedures  which 
have  been  established  by  die  National 
Office.  See  FM  No.  108-82  for 
sheepherder  guidelines;  procedures  for 
custom  ocmibiners  are  transmitted  by 
memorandnm  to  Regions  VL  VIL  and 
Vm  each  year. 

Employers  who  believe  they  have 
situations  which  cal)  for  special 
consideration  may-request  sudi 
consideration  by  writhig  directly  to: 
Director.  U.S.  Employment  Service, 
Room  N-44S6. 200  Constitution  Avenue 
NW..  Washington.  DC  202ia  widi  a 
copy  to  the  appropriate  RA.  Employers 
should  be  advised  to  srccify  in  their 
letters  precisely  in  what  manner  their  . 
particular  employment  situation  differs 
from  what  normally  occurs  in 
agriculture,  and  precisely  what 
adjustment  to  normal  H-ZA  application 
processing  procedures  should  be 
considered.  There  are  no  appeal  rights 
within  DOL  of  the  Director's  denial  of  a 
request  for  special  procedures  to  be 
established. 

B.  Contents  of  fob  Offers  and 
Assurances 

1.  Job  Offers 

The  application  of  an  employer  for 
temporary  alien  agriculturaj  labor 
certification  must  include  a  joh  offer. 
The  job  offer  must  include  ^e  terms  and 
comUtions  of  employment  whidb  will  be 
used  in  the  recruitment  of  both  U.S.  and 
alien  workers.  As  a  minimum,  the  job 
offer  must  comply  with  minimum 
requirements  established  in  the  general 
agricuhnral  clearance  order  regulations 
at  20  CFR  Part  ess.  Subpart  F,  and  must 
include  certain  benefits,  wages,  and 
working  conditions  which  are  needed  in 
order  to  assure  no  adverse  effect  on  U.S. 
woricers  similarly  employed.  "The  job 
offer  or  the  Form  ETA  700  must  also 
include  an  agreement  to  abide  by  the 
assurances  specified  in  the  regulations 
at  20  CFR  656.103.  A  short  statement40 
this  effect  is  sufficient 

Certain  components  of  the  job  offer 
also  must  conform  to  what  is 
"prevailing",  "normal"  or  "coinmon*' 


practice  in  the  area  for  the  occupation. 
(See  Chapter  n.  Section  C.) 

a.  Equivalent  Treatment  of  US.  and 
Alien  Workers.  A  basic  premise  of  any 
labor  certification  determination  is  that 
die  employer  must  offer  U.S.  workds  at 
least  die  same  opportunities,  wages, 
benefits,  and  working  conditions  as 
those  which  the  employer  offers  or 
intends  to  offer  to  non-inunigrant  foreign 
woricers.  If  such  terms  and  conditions  of 
employment  for  the  aliens  have  been 
prearranged  through  a  worker 
agreement  or  contract  the  employer 
should  be  required  to  furnish  a  copy  of 
such  contract  with  die  application  so 
that  die  RA  may  make  a  tiueshold 
determination  on  the  equivalent  benefit 
criteria. 

(Furnishing  a  copy  of  such  contract 
however,  does  not  constitute  DOL 
approval  of  the  terms  and  conditions  in 
the  contract  which  are  subject  to  further 
review,  and  a  copy  of  the  alien  woricer 
contract  should  not  accompany  a  job 
order  into  clearance.) 

At  the  same  time,  tfie  employer  may 
not  require  more  of  U.S.  woricers  than  is 
being  required  of  die  alien  workers.  For 
example,  if  die  employer  aUows  alien 
workers  a  certain  period  of  breaking  in 
or  training  time  to  achieve  a  required 
production  standard.  U.S.  workers  must 
be  offered  at  least  the  same  opportunity 
for  reaching  die  standard  without  being 
discouraged. 

b.  Housing.  Housing  must  be  avaUable 
'for  all  non-commuting  workers  without 

charge  to  the  workers.  "Non- 
commuting"  refers  to  woricers  who  are 
not  reasonably  able  to  return  to  their 
sesidence  within  die  same  day.  The  job 
offer  should  provide  a  written 
description  of  the  housing  to  be 
provided,  including  the  location,  type 
(dormitory,  5-room  frame  house,  etc.), 
and  number  of  workers  and,  where 
appropriate,  family  members  who  can 
be  accommodated.  The  job  offer  shall 
clearly  state  that  housing  is  provided  at 
no  cost  to  woricers. 

Family  housing  is  to  be  made 
avaUable  and  provided  under  certain 
circumstances.  This  depends  upon  a 
determination  by  die  RA  on  the 
practices  of  employers  in  the  area  of 
employment  to  provide  family  housing 
for  workers  in  the  same  occupation  for 
which  workers  are  requested.  If  it  is  the 
prevading  practice,  as  determined  by  a 
survey,  then  such  family  housing  must 
be  provided  to  woricers  with  families 
who  request  such  housing  arrangements. 
(See  also  Chapter  0.  Section  C.) 

Housing  arrangements  may  be 
basically  diree  types,  as  provided  for  in 
the  regulations: 

•  Employer  Provided  Housing.  This  is 
housing  which  is  owned  or  leased 


through  long-tenn  arrangements  by  the 
employer  for  housing  temporary 
a^icuitural  workers.  Such  housing  must 
comply  widi  die  fidl  set  of  U.S. 
Department  of  Labor  (DOL)  standards 
(Occiq>ational  Safety  and  Healdi 
Administrati(Hi  [OSHA]  or  Employment 
and  Training  Administratton  [ETA],  as 
applicable).  (Also  see  Chapter U 
Section  D  of  handbook.) 

If  the  housing  is  not  in  full  compliance 
with  such  standards  at  die  time  of 
application,  the  employer  must  request 
in  writing  conditional  access  to  the 
clearance  system  with  assurance  that 
such  housing  wdl  be  in  full  compliance 
at  least  ddrty  (30)  calendar  days  before 
it  is  to  be  occupied. 

This  time  frame  may  be  waived  for 
employers  whose  applications  are 
accepted  under  emergency  or  first-time 
user  provisions.  However,  the 
requirements  to  provide  adequate 
housing  which  meets  applicable 
standards  caimot  be  waived,  and 
certification  under  the  emergency  and 
first-time  user  provisions  cannot  be 
granted  for  an  employer  who  is 
providing  non-rental  housing  unless  that 
employer's  housing  has  been  inspected 
and  has  been  found  to  meet  standards. 
•  Arrangements  for  Other  Housing. 
Employers  may  make  other 
arrangements  for  housing,  such  as  rental 
or  public  accommodations,  which  meet 
standards  for  such  housing.  If  there  are 
no  local  or  State  standards,  then  such 
housiiig  must  meet  the  OSHA  standards 
established  in  the  regulations  at  29  CFR 
1910.142.  The  employer  must  provide 
documentation  that  such  housing  is  in 
compliance  with  local  or  State 
standards,  if  diis  is  the  case.  This  may 
be  in  the  form  of  a  certificate  from  the 
local  or  State  Department  of  Health 
office  or  a  statement  from  the  manager 
or  owner  of  the  housing.  Local  offices 
should  check  to  be  sure  that  such 
standards  do,  in  fact  exist.  If  rental 
housing  is  obtained,  the  employer  shall 
make  all  the  arrangements  and  pay  the 
rental  fee  direcdy  to  the  owner  or 
operator  of  die  housing.  Workers  shall 
not  be  held  responsible  in  any  way  for 
paying  the  rental  cost  of  the 
accommodation. 

Normally,  rental  housing  would 
consist  of  a  commercial  motel-type 
accommodation  for  kansients.  However, 
there  is  nothing  to  preclude  an  employer 
who  does  not  actually  own  housing  on 
his/her  property  from  renting  non- 
commercial housing  from  other 
individuals  or  entities  for  the  purpose  of 
housing  temporary  agricultural  workers. 
When  this  occurs,  the  local  or  state 
standard  principle  for  acceptability  of 
die  housing  applies.  However,  SESA's 
and  Regional  Offices  should  examine 


such  situations  carefuOy  to  ensure  that 
employers  in  an  area  are  not  attempting 
to  circumvent  DOL's  housing  standards 
by  entering  into  reciprocal  rental 
arrangements  as  a  means  to  avoid  pre- 
occupancy  housing  inspections.  This  is 
not  permissible. 

It  is  not  permissible  for  woricers  to  be 
required  to  make  deposits  for  bedcUng, 
other  items  furnished  in  the 
accommodations,  or  for  possible 
damage  to  accommodations,  ff  workers 
are  subsequendy  found  to  have  been 
responsible  for  damage,  the  employers 
may  require  reimbursement  for  sudi 
damages  as  prescribed  ui  the 
regulations.  Such  reimbursements, 
however,  may  not  result  in  a  woricer's 
wages  going  below  the  Federal  minimi^m 
wage,  unless  specifically  authorized  by 
FLSA  regulations. 

•  Range  Housing.  Housing  for 
workers  primarily  engaged  in  the  range 
production  of  livestodc  must  meet 
applicable  standards  per  guidelines 
issued  by  DOL  Separate  guidelines  for 
sheepherder  range  housii^  are 
presented  in  FM  No.  106-82,  July  8, 1982. 
Other  guidelines  may  be  developed  as 
appropriate. 

c.  Workers' Compensation.  The  job 
offer  shall  hiclude  a  statement  that 
workers'  compensation  wiU  be  provided 
at  no  cost  to  all  workers  in  the 
occupation  for  which  workers  are  being 
sought  The  coverage  and  benefits 
provided  will  be  at  least  equal  to  that 
provided  under  the  State  workers' 
compensation  law  for  comparable 
employment.  If  coverage  is  in  effect  at 
the  time  of  application,  the  employer 
will  set  forth  in  the  appUcation  the 
insurance  carrier  and  the  policy  number, 
or,  if  appropriate,  proof.of  State  law 
coverage.  If  coverage  is  not  in  bRwX,  the 
employer  is  required  to  provide  proof  of 
coverage  before  a  labor  certification  can 
be  granted. 

d.  Employer  Provided  Items.  The  job 
offer  shall  describe  all  equipment  which 
will  be  useu  by  workers  in  performing 
the  job  opportunity.  Work  equipment 
may  be  picking  bags,  gloves,  dippers, 
knives,  files,  etc.  All  such  equipment 
shall  be  provided  by  the  employer 
without  charge  (e.g..  any  deposit)  except 
where  the  employer  asserts  that  it  is  the 
common  practice  in  the  crop  activity, 
the  geographic  area,  and  occupation  for 
workers  to  provide  such  necessary  tools 
and  equipment.  This  would  apply 
regardless  of  whether  the  employer 
subsequendy  reimbursed  woricers  for 
such  cost  In  any  event  the  employer 
must  dearly  document  that  it  is  the 
common  practice  and  obtain  writien 
approval  in  advance  from  the  RA  before 
this  exception  can  be  granted.  Further, 
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tit*  costoiiKurad  by  tha  worker  in 
pnvidtag  U»/lMr  o«wi  tools*  auppUes 
aai  equipment  aaf  not  bring  the 
worker's  wages  bdow  the  FLSA 
minimum  for  the  workweek  in  }nbkk  the 
cost  is  incurred. 

e.  Meals.  The  job  offer  shall 
specifically  describe  the  arrangements 
made  for  feeding  workers.  If  t^ 
employer  has  a  centralized  cooking  and 
feeding  fiadlity,  the  employer  must 
provide  each  worker  with  three  meals 
per  day.  If  the  worker  is  working  at  the 
time  of  scheduled  meal  time,  the  job 
ofiier  must  describe  the  meal 
arrangement  for  feeding  the  worker;  e.g., 
sack  lunch,  meal  catered  to  field,  etc. 

In  the  absence  of  centralized  facilities, 
the  employer  may  arrange  for  meals  to 
be  provided  to  the  workers  by  means  of 
a  catering  service  which  will  deliver 
meals  prepared  elsewhere  to  the 
employer's  facility. 

If  centralized  cooking  and  eating  i 
fadlities  are  not  available  and  catered 
meals  are  not  provided,  the  employer 
must  furnish  at  no  cost  to  the  workers 
convenient  oooidng  and  eating  fodlities 
of  safBcient  size  and  capadty  (incfaHUng 
utensils)  which  would  enable  workers  to 
prepare  theik  own  meals,  llie  |ob  o&r 
shall  cleady  describe  such  fadlities  and 
state  that  the  facilities  and  necessary 
utensils  are  provided  at  no  cost  to  the 
Mnuken. 

Where  meals  are  provided,  the  job 
offer  shall  also  state  the  daily  charge  for 
three  meals.  Sudi  charge  cannot  exceed 
the  amount  permitted  by  the  rqpilations 
at  20  CFR  665.102  m  20  CFR  656.111. 

L  Traasportatioit 

•  To  Place  of  Employment  The  \clb 
offer  should  deaoibe  the  arrangements 
by  which  the  worker  will  travel  to  and 
from  the  place  of  empk^raenL  If  it  is  the 
prevaikng  practice  ti  non4i-2A 
enqiloyers  in  the  area  and  occupation  to 
advance  transportation  and  subsistence 
costs  (or  provide  such),  the  employer 
shall  state  in  the  job  offer  that 
transportation  anid  subsistence  cost  will 
be  advanced.  Employers  are  also 
required  to  offer  U.S.  woriiers  at  least 
the  same  benefits  which  are  inrovided 
H-2A  workers;  therefore,  if 
transportation  will  be  provided  or 
advanced  to  H-2A  workers,  the  same 
must  be  offered  to  U.S.  vrorkers.  The 
amount  of  transportation  cost  will  be 
determined  to  be  at  least  that  by  the 
most  economical  and  reasonable  similar 
common  transportation  carrier. 

If  it  is  not  the  prevailing  practice  for 
non-H-2A  enq>foyers  to  advance  or 
proidde  transportation  and  subsistence, 
the  job  offn  must  stipulate  that  the 
woilcer  will  be  paid  the  costs  incurred 
by  the  worker  for  transportation  and 


eiibeis  tonne  upon  completion  of  fifty 
peneat  of  the  oontnol  period. 

In  etthor  case,  die  aowant  of  tfi»datty 
subsistence  payment  wifl  be  at  least  the 
amount  the  employer  could  charge  die 
workers  for  mansls  under  20  CFR 
655.K»(b)(«)  oad  for  the  time  it  wodd 
take  for  a  wtxker  to  travel  by  the  moet 
economical  and  reasonable  common 
transportation  carrier  to  the  job  site. 

If  an  employer  is  subject  to  FLSA,  the 
employer  may  not  make  deductions  (for 
transportation)  from  the  worker's  pay  or 
require  the  worker  to  incur  costs  that 
would  result  in  the  pay  falling  below  the 
Federal  minimum  wage,  unless 
otherwise  spedficaUy  authorized  by 
FLSA  regulations. 

•  From  Place  of  Employment  tht  ioh 
offer  shordd  also  state  that 
transportation  and  subsistence  benefits  . 
will  be  provided  for  workers  who 
complete  the  woric  contract  period.  This 
means  that  the  employer  must  offer  to 
pay  for  (or  provide)  the  worker's 
transportation  home,  or  wherever  the 
worker  began  the  series  of  jobs 
culminatli]^  at  the  current  place  of 
employmeoL  If  the  worker  has  (ri>tained 
a  subsequent  job.  but  the  subsequent 
employer  has  not  offered  to  pay  fat  (In 
advance  or  by  reimbursement)  the 
worker's  transportation  fitm  tiie  current 
place  of  employment  to  the  other 
employer's  place  of  employment,  the 
current  employer  must  offer  to  pay  for 
(or  provide)  such  transportation 
expenses.  However,  where  the 
subsequent  employer  has  offered  to  pay 
for  (or  provide),  in  advance  or  by 
reimbursement  the  worker's 
transportation  from  the  current  place  of 
employment  to  the  subsequent 
employer's  place  of  employment  the 
current  employer  is  not  required  to  pay 
for  (or  provide)  such  transportation. 

This  benefit  does  not  apply  to  workers 
who  voluntarily  quit  employment  before 
the  end  of  the  contract  or  who  are 
terminated  for  cause,  providing  the 
employer  notifies  the  fob  Service  office 
of  such  action. 

The  same  deduction  or  cost  incurred 
limitation  described  above  for  incoming 
transportation  applies  to  return 
transportation. 

•  Between  Living  Qaarten  and  Work 
Site.  The  job  offer  shall  cleariy  state 
that  the  employer  will  provide 
transportation  from  the  place  where  the 
employer-has  provided  housing  to  the 
actual  work  site  and  return  at  the  end  of 
the  work  day.  Such  transportation  will 
be  without  cost  to  the  worker,  and  the 
meaiu  of  transportation  shall  meet  all 
applicable  safety  standards. 

This  benefit  is  not  applicable  to  local 
workers  who  are  not  eligible  for 
eoqrfoyer-provided  hou^ng. 


g.  Three-fourths  Guarantee.  This 
provision  guarantees  the  worker  an 
opportunity  to  work  for  at  least  three- 
footiia^ef  &e  number  efJwurs  in  the 
w<oi4c  days  during  the  period  of  the 
contract  Hie  nundief  of  hours  in  die 
workday  ie  Aat  stated  in  the  job  offer. 
The  period  of  the  contract  is  from  the 
first  work  day  after  arrival  of  the  worker 
at  the  place  (^  employment  until  the 
expiration  date  of  the  work  contract  If 
the  U.S.  or  H-2A  worker  is  not  offered 
the  opportunity  to  woric  for  three-fourths 
of  such  hours  during  this  period,  then 
the  employer  must  siqjplement  the  pay 
of  such  woiicer  as  though  the  worker 
had  actually  worked  such  guaranteed 
employment. 

If  a  worker  is  paid  on  a  piece  rate  or 
other  similar  incentive  system,  the 
worker's  average  hourly  piece  rate 
earnings  (if  higher  than  the  AEWR)  will 
be  used  in  determining  the  amount  due 
under  this  guarantee. 

The  three-fourths  guarantee  will  not 
apply  to  any  H-2A  worker  who  may  be 
displaced  by  a  U.8.  worker  under  the 
fifty-percent  rule. 

h.  Record  The  job  offer  shall  state 
that  die  employer  will  keep  and 
maintain  adequate  and  accurate 
payrolls  and  supporting  records  in 
accordance  with  the  provisions  of  20 
CFR  655.102(b)(7).  It  is  not  necessary  to 
describe  in  detail  on  the  job  offer  the 
type  of  records  maintained.  Employers 
also  may  be  required  to  maintain 
additional  records  which  may  be 
required  by  FLSA  or  MSPA 

L  Hours  and  Earnings  Statement  The 
job  offer  should  state  that  an  hours  and 
earnings  stetement  will  be  given  to  each 
worker  when  the  worker  is  paid.  The 
statement  must  be  in  writing  and  must 
be  given  on  a  basis  no  less  frequentiy 
than  on  pay  day.  The  earnings  records 
to  be  provided  eadr  worker  may  be  a 
combination  of  dally  records  and  a 
summary  statement  of  earnings  and 
deductions  given  at  the  time  of  actual 
payment  For  example,  a  worker  may  be 
given  a  stetement  each  day  which  would 
show: 

•  Name  and  payroll  identification 
number; 

•  Woric  starting  and  ending  time; 

•  Hours  woriced.  including  hours 
offered  and  actually  worked  (Note:  The 
reason  for  not  working  hours  offered 
should  be  explained  either  specifically 
or  l^  a  readily  Identifiable  code.): 

•  Hooriy  rate  or  piece  rate: 

•  If  piece  rate,  the  number  of  unite 
produced;  and 

•  Total  earnings. 

At  the  time  the  worker  is  actually 
paid,  a  check  stob  or  statement  may  be 
given  wdiich  would  show: 


•  Grass  wages; 

•  Itemization  of  an  deductions  for 
meals,  Sodii^eauitty,  cash  advances, 
etc.  (Note:  Afl.didactions  not  required 
by  law  which  may  be  made  bom 
worker's  earnings  must  be  specifically 
stated  in  the  job  offer.):  and 

•  Net  payment 

j.  Rates  of  Pay.  The  job  offer  should 
:  clearly  state  the  rate  of  pay  either  by  the 
'  hour  and/or  by  a  piece  rate  per 
identifiable  unit  of  production. 

ff  the  worker  is  to  be  paid  by  the  hour, 
the  rate  stated  must  be  at  least  the 
hi^est  of  the  following  wage  rates: 

•  The  adverse  effect  wage  rate  for  the 
State; 

•  The  prevailing  hourly  wage  rate  for 
the  occupation  in  the  geographic  area  of 
employment  as  estebOsheid  by  a  SESA 
prevailing  wage  survey  which  is  verified 
by  the  National  Office;  or 

•  The  legal  federal  or  Stete  minimum 
wage  rate. 

To  cover  situations  in  which  the 
adverse  effect  wage  rate  might  change 
during  the  contract  period  (usually 
March  or  April),  the  job  offer  should 
contein  a  statement  that  the  employer 
will  pay  at  least  the  adverse  effiect  wage 
rate  in  effect  at  the  time  work  is 
performed.  An  employer  may  stete  in 
the  job  offer/order  that  in  the  event  DOL 
promulgates  a  new  AEWR  during  the 
recruitment  or  work  contract  period 
which  is  lower  than  die  current  AEWR 
at  the  time  of  application,  this  lower 
AEWR  will  become  the  guaranteed 
minimum  (unless  there  is  a  prevailing 
hourly  rate  which  is  higher  than  the 
AEWR).  Absent  this  provision  in  the  job 
order,  the  employer  will  not  be 
permitted  to  pay  a  lower  AEWR  should 
one  be  published  diuing  the  contract 
period. 

If  die  worker  is  to  be  paid  on  a  piece 
rate  basis  (price  per  identifiable  and 
measnrable  unit  of  production),  the  job 
offer  must  state  the  piece  rate.  The  unit 
of  production  must  be  cleariy  described; 
e.g.,  a  field  box  of  oranges  (1 V^  bushels], 
a  bushel  of  potatoes,  an  Eastern  apple 
box  (m  metric  bushels),  a  flat  of 
strawberries  (twelve  qnarte),  etc. 

Hie  piece  rate  wage  offer  must  be  at 
least  what  is  prevailing  for  the 
occupation  and  crop  activity  in  the  area 
of  employment  For  example,  if  a  State 
agency  survey  determined  that  the 
prevailing  wage  rate  was  $.50  for 
picking  \Vt  bushels  of  oranges  during 
the  past  season,  the  employer  must  offer 
at  least  diis  rate  of  pay  on  the  job  offer. 

The  job  offer  should  also  state  that  if 
a  worker  is  paid  on  a  piece  rate  basis 
and  piece  rate  does  not  result  at  the  end 
of  the  pay  period  in  average  hourly 
piece  rate  earnings  at  least  equal  to  the 
amoiBit  die  worker  would  have  earned 


had  dw  sratkn  been  paid  at  dw 
appropriate  homfy  rate,  die  wctker's 
pay  shall  be  supi^emented  at  diat  time 
so  that  the  workers  earnings  are  at  least 
as  mudi  as  the  worker  would  have 
earned  donng  the  pay  period  if  die 
woiiier  has  been  paid  at  the  approprtate 
hourly  wage  rate  for  eadi  hour  worked. 
For  example,  an  employee  worics  forty- 
two  hours  during  a  one-week  pay 
period.  The  worker  pidied  diiee 
hundred  and  fifty  field  boxes  of  oranges 
@  $.50  per  box,  with  actual  earnings  of 
$175.00,  or  $4.16  per  hour.  The  State 
AEWR  is  $5.00  per  hour.  Had  he/she 
woriced  by  the  hour,  die  worker's 
earnings  would  be  42x$5.00=$210.00. 
Thus,  the  employee's  pay  must  be 
supplemented  by  $35.00  at  die  end  of 
this  pay  period. 

In  the  above  example,  the  AEWR  is 
the  appropriate  houriy  wage  rate 
because  no  prevailing  hourly  wage  rate 
has  been  detennined  by  the  SESA  for 
the  occupation  and  the  area  which  is 
higher  than  the  published  AEWR.  The 
"appropriate"  houriy  wage  rate  in  most 
cases  will  be  the  published  AEWR. 
However,  if  a  SESA  survey,  which  is 
verified  by  the  National  Office;  results 
in  a  prevailing  hourly  wage  rate  for  the 
occupation  and  the  area  which  is  higher 
than  the  published  AEWR,  this  hourly 
rate  would  be  the  "appropriate"  rat&  In 
die  event  both  the  published  AEWR  and 
the  verified  prevailing  hourly  rate  are 
lower  than  die  FLSA  minimum,  the 
FLSA  minimum  will  be  die  standard  that 
must  be  used.  . 

The  job  offer  should  also  specify  the 
standards  of  production  for  job  retention 
of  a  worker.  If  an  employer  filed  an  H-2 
appUcation  in  1977,  the  productivity 
standard  on  the  current  job  offer  can  be 
no  more  than  required  by  the  employer 
in  1977  (or  first  year  in  the  H-^  or  H-2A 
program  after  1977),  unless  the  RA  has 
approved  a  higher  level  subsequent  to 
1977.  A  new  employer  who  files  an 
appUcation  for  labor  certification  for  the 
first  time  after  1977  will  be  bound  by 
productivity  standards  (existing  at  die 
time  of  application)  normally  required 
by  other  employers  for  the  same  crop 
activity  in  the  same  geographic  area. 

The  RA  may  approve  a  Idgher 
minimum  upon  receiving  substantive 
documentetion  from  an  employer  in 
writing  justifying  a  higher  standard. 
Such  documentation  should  show  the 
increase  is  justified  by  technological, 
horticultural,  or  other  labor  saving 
means. 

k.  Frequency  of  Pay.  The  job  offer 
shall  cleariy  state  the  lengdi  of  the  pay 
period,  and  die  ending  day  of  the  week 
of  the  payroll  period  and  date  (day  of 
week  following  payroll  ending)  on  which 
workers  will  be  paid.  An  example  of 


sudi  an  entry  would  be:  "Workers  wUl 
be  paid  each  Friday  for  die  weekly 
payroll  period  endhig  on  the  preceding 
Tuesday." 

The  employer  must  pay  workers  at 
least  as  fiiequendy  as  what  is  prevaUing 
for  employers  of  riintbirly  employed 
workers  in  the  area  of  intended 
employment  but  no  less  than  twice 
monthly. 

1.  Contract  Impossibility.  The 
provision  of  the  regulations  at  20  CFR 
655.102(b)(12)  allows  the  employer  to 
terminate  the  work  contract  of  any 
wotker(8)  whose  services  are  no  longer 
required  for  reasons  beyond  the  control 
of  the  employer.  In  the  event  of  such 
termination,  the  employer  will  be  bound 
by  the  three-fourths  guarantee  from  the 
first  work  day  after  arrival  to  the  date  of 
termination. 

If  the  employer  is  unable  to  work  out 
a  transfer  of  the  worker  to  other 
comparable  employment  the  employer 
will  be  required  to  offer  to  return  the 
woiicer  at  the  employer's  expense  to  the 
place  from  which  the  worker  came  to 
woik  for  t^e  employer  in  accordance 
widi  die  regulations  at  20  CFR 
655.102(b)(5)(ii). 

U  the  wwker  who  is  terminated  under 
this  provision  has  not  been  reimbursed 
for  transportation  to  the  job  site  in 
accordance  widi  20  CFR  665.102(bK5)(i). 
the  worker  will  be  reimbursed  for  any 
transportation  and  subsistence  due.  If 
transportation  was  advanced  and 
subsequentiy  deductions  were  made 
from  the  worker's  pay  to  cover  costs, 
these  deductions  must  be  reimbursed  to 
the  woricer  and.  if  necessary, 
supplemented  up  to  the  inbound 
transportetion  level 

m.  Deductions.  The  job  offer  shall 
specify  all  deductions  not  required  by 
law.  An  employer  subject  to  the  Fair 
Labor  Standards  Act  (FLSA)  will  not 
make  deductions  from  pay  which  would 
bring  the  wage  below  the  federal 
mlin'miiin  for  the  .work  week  unless 
authorized  by  the  FLSA  regulations. 

n.  Copy  of  Work  Contract  If  an 
employer  develops  a  written  contract 
between  the  employer  and  the  woricer. 
the  contract  must  include  die  terms  and 
conditions  of  employment  specified  in 
the  regulations.  A  copy  of  such  contract 
will  be  provided  to  the  worker  no  later 
than  the  day  on  which  die  worker 
begins  employment  In  order  to  prevent 
any  possible  misunderstanding 
concerning  the  agreed  upon  contract  a 
sample  work  contract  might  be  posted  in 
a  conspicuous  locatton  at  the  work  site 
or  housing  facilities  for  workers.  In  the 
absence  of  a  specific  separate  written 
work  contract  incorporating  the  terms 
and  conditions  of  die  job  onler,  the 
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tanna  and  conditions  of  the  job  order 
(which  must  include  the  requir^pients  in 
the  regulations)  and  appUcationshaU  be 
the  work  contract  and  a  copy  of  the  job 
order  must  be  provided  to  the  worker. 

If  a  written  work  contract  will  be 
used,  the  job  offer  should  so  state,  and  a 
copy  should  be  attached  to  the  job  offer 
if  possible.  (Furnishing  a  copy  of  such 
contract,  however,  does  not  constitute 
DOL  approval  of  the  terms  and 
conditions  of  the  contract  which  are 
subject  to  further  DOL  review.)  If  there 
is  no  written  contract,  the  job  offer  may 
include  a  statement  such  as:  "In  the 
absence  of  a  written  contract,  the  terms 
and  conditions  of  the  clearance  job 
order  and  application  are  to  be  die  work 
contract  between  the  employer  and  the 
worker  so  employed." 

o.  Occupational  Qualifications.  The 
Immigration  and  Nationality  Act  (INA), 
as  amended  by  the  Immigration  Reform 
and  Control  Act  (IRCA)  of  1986. 
specifically  directs  that  the  I 

qualifications  for  a  job  offer  be 
appropriate  and  not  be  more  than  the 
normally  accepted  qualifications 
required  by  non-H-2A  employers  in  "the 
same  or  comparable  crops".  The  labor 
certification  determination  is  based 
upon  a  fair  test  of  the  labor  market  for 
U.S.  workers  who  are  able,  willing, 
qualified  and  eligible  to  perform  the  job 
for  wdiich  nonimmigrant  workers  are 
requested.  . 

RAs  receiving  H-2A  appUcations  (and 
local  offices  receiving  copies)  from 
agricultural  emi^oyers  should  carefully, 
examine  any  unusual  qualifications  | 
imposed  by  the  employer  in  the  job 
offer.  An  expedited  survey  should  be 
made  of  non-H-2A  employers  and 
information  obtained  as  to  the  minimal 
qualifications  necessary  to  perform  the 
occupation  for  which  certification  is 
being  sought 

In  addition  to  obtaining  information 
from  the  local  office,  the  RA  should 
examine  sources  of  occupational 
information  such  as  the  Dictionary  of 
Occupational  Titles.  Also,  the  RA  may 
consult  with  the  State  extension  service 
and  appropriate  representatives  of  the 
U.S.  Department  of  Agriculture  (USDA) 
in  determining  the  appropriateness  of 
qualifications.  If  the  RA  questions  the 
appropriateness  of  a  required 
qualification,  the  burden  for  proving  that 
the  quaUfication  requirement  is,  in  fact 
necessary,  rests  with  the  employer. 

2.  Assurances 

It  will  not  be  necessary  for  the  job 
offer  to  include  a  recitation  of  the 
assurances  called  for  in  this  section  (or 
those  in  653.501);  nor  is  a  separate 
signed  assurances  statement  necessary. 
However,  the  employer  must  provide  a 


statement  in  the  job  order  similar  to  the 
following:  "The  employer  agrees  to 
abide  by  the  assurances  specified  in  the 
conditions  of  20  CFR  Part  655,  Sul^art 
B,  including  the  regulations  at  20(7R 
655.103."  Although  this  general 
statement  is  acceptable  for  the  job  offer, 
Regional  Office  and  SESA  staff  should 
be  acquainted  with  each  assurance 
called  for  in  this  section.  A  brief 
summary  of  each  follows. 

a.  Labor  Disputes.  The  job  opportunity 
for  which  an  alien  worker  is  being 
sought  must  not  be  vacant  because  the 
former  occupant  is  on  strike  or  is  being 
locked  out  in  the  course  of  a  labor 
dispute.  Nonimmigrant  workers  cannot 
be  sought  as  a  means  of  replacing 
workers  who  are  no  longer  encumbering 
a  position  because  they  are  involved  in 

a  labor  dispute. 

SESA  staff  should  be  alert  as  to  any 
labor  disputes  which  may  involve 
agricultural  employers  who  file,  who 
had  previously  filed,  or  who  have  filed 
or  have  pending  a  temporary 
agricultural  labor  certification 
application  or  who  have  received  such  a 
certification.  The  facts  concerning  the 
labor  dispute  should  be  reported  to  the 
RA.  As  a  minimum,  the  following  facts 
should  be  reported: 

•  The  issue(s)  involved  in  the  labor 
dispute; 

•  The  occupation(s)  directly  involved, 
including  the  total  number  of  workers 
involved  in  the  dispute  and  the  total 
number  of  workers  employed  in  the 
occupation(8);  and 

•  The  date  the  labor  dispute  began. 
When  the  RA  has  information  on  the 

existence  of  a  labor  dispute  which  could 
impact  directly  upon  a  labor 
certification  determination,  the  RA  must 
ensure  that  an  official  investigation  is 
conducted.  Chapter  II.  Section  E  of  this 
handbook  addresses  steps  that  are 
taken  in  that  type  of  situation. 

b.  Employment-Related  Laws.  The 
employer  agrees  to  comply  with  all 
applicable  federal,  State,  and  local 
employment-related  laws  (including 
health  and  safety  laws)  and  regulations 
during  the  period  for  which  labor 
certification  is  granted. 

It  is  not  likely  that  a  situation  will 
arise  when  compliance  with  a  local  or 
State  law  or  regulation  will  preclude 
compliance  with  a  federal  law  or 
regulation,  or  vice  vena.  Normally,  such 
statutes  and  regulations  are  constructed 
in  a  fashion  wUch  will  permit  at  least 
minimal  compliance  with  other  relevant 
statutory  and  regulatory  requirements. 
For  example,  some  States  tuve 
regulations  limiting  the  maximum 
amount  employers  may  charge  workers 
for  meals  to  an  amount  which  is  less 
then  that  permitted  as  maximum  by  the 


H-2A  regulations.  However,  the  H-2A 
regulations  (20  CFR  665.102(bH4)) 
pMscribe  that  the  maximom  amount 
shall  "not  be  more  than  •  *  *  per 
day  *  *  *" 

In  the  highly  unlikely  event  that 
SESA's  or  Regional  Offices  encounter 
situations  where  compliance  with  all 
applicable  federal.  State  and  local 
employment-related  laws  and 
regidations  appears  to  be  not  possible. 
Regional  Offices  should  consult  with  the 
National  Office  for  advice  and 
assistance. 

If  a  State  agency  has  reason  to  believe 
that  the  employer  may  be  in  violation  of 
employment-related  laws  such  as 
OSHA,  MSPA  or  IRCA  during  a  period 
covered  by  a  labor  certification,  the 
facts  should  be  reported  to  the  RA  for 
appropriate  handling  under  the 
provisions  of  the  relation  at  20  CFR 
655.110.  Such  action  shall  not  in  any 
way  impede  prompt  handling  and 
resolution  of  any  worker  complaint  filed 
pursuant  to  the  regulations  at  20  CFR 
Part  658,  Subpart  E. 

c.  Rejection  and  Termination  ofU.S. 
Workers.  U.S.  woricers  cannot  be 
rejected  for  or  terminated  from 
employment  for  other  than  lawful  job- 
related  reasons.  Lawful  job-related 
reasons  include  failure  to  achieve 
productivity  levels,  malingering,  or 
serious  misconduct.  The  employer  must 
report  each  situation  when  IJ.S.  workers 
are  refused  employment  or  are 
terminated,  for  any  reason,  in  writing  to 
the  local  office.  Local  offices  shall 
maintain  a  record  of  such  actions  for  at 
least  two  years. 

A  Recruitment  of  U.S.  Workers.  The 
employer  agrees  to  engage  in 
independent  positive  recruitment  of  U.S. 
workers  until  H-2A  workers  leave  for 
the  employer's  establishment  and  to 
cooperate  with  the  Employment  Service 
(ES)  system  in  recruiting  U.S.  workers. 

e.  Fifty  Percent  Rule.  (See  also 
Chapter  L  Section  F,  4.)  This  section 
states  that  the  employer  must  continue 
to  provide  employment  to  any  qualified 
and  eligible  U.S.  worker  who  applies 
until  fifty  percent  of  the  period  of  the 
work  contract  has  elapsed.  This 
requirement  begins  on  the  date  that 
foreign  workers  depart  for  the 
employer's  place  of  employment  which 
is  when  the  Employer's  obligation  to 
engage  in  positive  recruitment  ceases. 
The  employer  is  required  to  notify  the 
local  office,  in  writing,  of  the  exact  date 
on  which  the  H-2A  workers  depart  for 
the  employer's  establishment 

The  employer  must  keep  an  active  job 
order  on  file  until  the  "fifty  percent  rule" 
has  been  met  The  expiration  date  of  the 
local  and  agricultural  clearance  order 


shnnMalan  ba  adfutted  lo  leflact  die 
ending  date  of  the  fifty  percent  rule 
requiranient  Of  cooraa.  if  the  eetployer 
is  wiliing.to  aooept  liS.  workers  after 
this  date,  the  local  order  (and  the 
clearance  order,  if  specifically  agreed 
to)  may  remain  iq>en. 

Note:  This  section  does  not  apply  to  a 
"sBiaU"  emptoyer  who  certifies  to  die 
RA  in  dw  application  diat  he/she  did 
not  ose  more  than  five  hundred  (800) 
man-days  of  agricultural  labor  during 
any  calendar  qoarter  in  the  preceding 
calendar  year  and  Is  not  a  member  of  an 
assodation  which  has  applied  for  labor 
certification  on  behalf  of  its  members 
and  has  not  "associated"  with  other  H- 
2A  employer-applicants  under  the 
regulations. 

f.  Other  Positive  Recruitment.  (See 
also  Chapter  L  Section  D  and  Chapter  D. 
Section  G.)  Upon  acceptance  of  the 
certification  application  of  an 
agricultural  employer,  the  RA  will 
specify  Ae  racraltment  effort  whidi 
must  be  undertaken  by  the  employer. 
lUa  akall  indiide  specific  positive 
recraitnent  efforts  which  are  consistent 
with  the  ^Cocts  expended  by  nan-H-2A 
agricultural  employers  of  comparable  or 
smaller  size  when  they  recruit  domestic 
workers  in  the  area  of  employment  The 
RA  may  require  the  employer  to  make 
efforts  widch  are  at  least  at  the  same 
level  as  the  eflbrts  jvhich  the  employer 
has  or  will  make  to  obtain  H-2A 
workers  in  another  country.  The  RA  also 
has  the  authority  to  require  the 
employer  to  engage  bi  independent 
positive  fecnrftinent  out  of  die  area 
when  the  RA  has  specific  reliable,  and 
curroit  information  that  there  is  a 
potential  supply  of  U.S.  workers 
available  elsewhere  who,  if  recruited, 
would  likely  be  able  and  willing  to  fill 
the  fob  opportunities.  Such  information 
would  nomally  be  considered  reliable  if 
it  were  supplied  by  another  Regional 
Office  or  a  SESA,  although  other  sources 
of  information  may  be  used. 

Positive  recruitment  is  in  addition  to 
the  circulation  of  a  clearance  order 
throu^  the  BS  system,  and  can  only  be 
required  during  the  same  period  that  a 
clearance  order  is  being  circulated.  The 
obligation  to  engage  in  such  positive 
recruitment  efforts  will  end  on  the  date 
that  H-2A  workers  depart  for  the 
employer's  place  of  work. 

'The  employer  must  also  make  an 
effort  to  secure  US.  workers  through 
farm  labor  contractors  (crew  leadws) 
where  it  is  the  prevailii^  practice  of 
non-H-2A  agricultural  empkryers  in  die 
area  of  employment  for  die  same 
occvyiatioa^Tia  level  of  effort  amst  be 
at  least  equal  to  that  made  by  such  non- 
H-JtA  agiiBaltaral.eaqiloyeca.. 


Most  crew  leaders  require  an  override 
for  their  services.  The  H-2A  employer 
must  alao  provide  an  ovenride  whidi  Is 
at  leait  diat  provided  by  non-H-2A 
employers,  except  that  employers  are 
not  requited  to  6Ba  an  override  that 
indudes  die  provision  of  housing  by  the 
crew  leader,  since  the  onployer  must 
provide  free  housing  in  conqdianoe  with 
die  regulations  at  20  CFR  655.ia2(b)(l). 

Further,  where  the  employer  has 
centralized  cooking  and  eating  Sadlities. 
the  override  offer  does  not  have  to 
contain  a  provision  for  this  service  to  be 
provided  by  the  crew  leader. 

The  positive  recnutment  requirement 
is  one  of  the  major  changes  IRCA  has 
made  to  the  temporary  agricultural  labor 
certification  pro-am.  and  an  employer's 
failure  to  conduct  positive  recruitment 
specified  bf  the  RA  must  by  statute, 
result  in  denial  of  certification. 
However.  Regional  Offices  must 
exercise  discretion  by  taking  into 
account  historical  and  recent  recruiting 
efforts  which  have  been  made  and  must 
avoid  requiring  employers  to  engage  in 
efforts  which  would  lUcely  prove  futile. 

g.  Retaliation  Prohibited.  This  section 
prohibits  the  employer  (either  direcdy  or 
throu^  anodier  person)  from  engaging 
in  retaliatory  action  against  any  persfm 
who  has  soij^^t  redress  tot  perceived 
inequities  under  the  provisions  of  the  H- 
2A  program  or  assists  another  person  in 
doing  aa  This  would  include  retaliatory 
action  against  a  person  who  takes  any 
of  the  frdlowing  courses  of  action: 

•  Files  a  complaint 

•  Institutes  or  causes  legal 
proceedings  to  be  instituted: 

•  Testifies  or  is  sdieduled  to  testify  In 
a  legal  proceeding; 

•  Consults  with  an  employee  of  a 
legal  assistence  program  or  an  attorney: 

•  Complains  to  the  employer  or  to  a 
farm  labor  contractor  or 

•  Otherwise  exercises  or  asserts  on 
behcdf  of  himself/ herself  or  others  tuny 
right  or  protection  afforded  by  law  and 
r^ulations. 

h.  Fees.  (See  also  Chapter  I,  Section 
B.)  Each  employer  to  wfaiom  certification 
is  granted  in  whole  or  in  part  must  pay  a 
fee  for  that  certification.  The  fee  is  not 
required  at  die  time  of  application,  and 
fees  are  not  charged  for  certification 
redeterminations. 

When  the  RA  or  certifying  officer 
makes  the  certification  determination 
(usually  twenty  calendar  days  before 
the  date  of  need),  the  certification  notioe 
will  contain  a  statement  indicating  that 
the  bill  for  the  fee  assessed  for 
processing  the  application  is  attached. 
The  fee  most  be  pmid  widiln  thirty  days 
of  die  oerttRcation  determination  date. 


Faflme  to  pay  tiie  certiflcation  fee  on 
a  timely  basi8.(widiin  thirty  days)  could 
result  in  a  finifing  by  the  RA  diat  a 
substantial  violation  has  occurred 
pursuant  to  die  regulations  at  20  CFK 
655.110(a).  This  finding  could  result  in  a 
notice  to  the  employer  that  a  labor 
certification  request  will  not  be  granted 
in  the  next  year  for  a  similar  period  of 
time. 

C  Acceptance  or  Rejection  of 
Applications 

1.  lime  Frames 

The  regulations  establish  strict  time 
frames  within  which  the  RA  must  notify 
employers  of  any  deficiencies  on  their 
applications  for  H-2A  labor 
certification.  Employers  face  a 
correspondingly  shffll  time  period  within 
which  they  are  required  to  respond  to 
the  RA  or  tace  day-for-day 
postponement  of  die  labor  certification 
determination. 

In  order  for  the  RA  to  notify  the 
employer  of  deficiencies  within  seven 
calendar  days,  procedures  must  be 
esteblished  to  assure  die  expeditious 
review  of  die  applicaticm  upon  receipt 
by  the  RA.  RAs  should  not  return 
applications  for  minor  errors  or 
deficiencies  whidi  have  no  material 
effect  on  the  labor  certification 
determination.  Acceptance  or  rejection 
of  an  initial  application  should  be 
determined  by  the  acoeptabilify  of  the 
components  of  the  application  direcdy 
related  to  woiker  recruitment  uid  the 
prevention  of  adverse  effect 

If  minor  revisions  to  the  application 
are  needed,  they  should  be  requested,  to 
the  extent  possible,  by  tel^hcme. 
Regional  (^ces  snould  be^  in  mind 
that  the  employer's  application 
submitted  under  the  H-^2A  procedures  is 
not  required  to  have  been  previously 
reviewied  by  the  SESA  for  completeness, 
and  should  not  'apply  the  same  level  of 
precision  in  reviewing  the  application 
whidi  is  applied  to  review  of  clearance 
ordere  submitted  by  die  SESA. 

2.  Steps  hi  Handling  Applications 

a.  Regional  Office.  Employers  must 
file  applications  for  H-2A  labor 
certification  no  less  than  sixty  calendar 
days  prior  to  their  estimated  dates  of 
need  by  a  means  calculated  to  assure 
timefy  delivery  and  to  provide  the 
employer  with  a  record  that  the 
appUcation  was  received  by  the  RA.  Hie 
Regional  Office  must  date  stamp  the 
appUcation  upon  receipt  and  may 
record  die  date  in  the  appropriate  block 
of  the  Endorsements  Section  of  Form 
ETA  750.  . 
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The  application  rouBt  be  reviewed  as 
soon  as  possible  after  it  has  been  filed. 
Regional  staff  may  comidete  the 
suggested  Checklist  for  Reviewing  H-2A 
Applications  which  appears  in  the 
Appendices  for  this  purpose.  The 
suggested  Qiecklist  has  been  devel()ped 
to  include  the  steps  that  eniployers  must 
take  to  correct  deficiencies  and  may  be 
used  to^  notify  employers  of  deficiencies 
in  a  rejection  letter.  If  the  Checklist  is 
used  as  the  basis  for  a  rejection  notice, 
the  Regional  Office  should  transmit  the 
accompanying  cover  letter  appearing  in 
the  Appendices. 

In  cases  where  Regional  Offices  have 
a  number  of  applications  filed  at  die 
same  time,  and  some  applications  are 
acceptable  while  others  are  not.  the 
applications,  which  require  rejection 
notices  should  be  processed  first,  and 
such  notices  should  be  mailed  before 
acceptable  applications  are  processed 
and  employers  are  sent  written  notices 
of  acceptance.  In  view  of  time 
constraints,  rejection  notices  may  be 
handwritten. 

Regional  Offices  should  keep  a  log  of 
H-2A  labor  certffication  activity.  Tire 
log  should  record  the  employer's  name, 
the  occupation  and  number  of  workers 
requested,  the  date  of  need,  the 
expected  and  actual  certification  dates, 
the  date  of  acqeptance,  and  the  actual 
rejection  dates. 

b.  Local  Offices.  Employers  must  file  a 
duplicate  copy  of  their  H-2A  application 
with  the  local  SBSA  office  serving  the 
area  of  intended  employment 
Employers  should  be  advised  to  select  a 
means  of  delivery  which  will  assure 
receipt  of  the  application  by  the  local 
office  no  later  than  sixty  calendar  days 
prior  to  the  date  of  need. 

The  local  office  should  date  stamp  the 
application  upon  receipt  and 
immediately  prepare  a  local  job  order 
and  an  agricuJtural  clearance  order. 
When  the  clearance  order  has  been 
prepared,  the  local  office  should  fottvard 
a  copy  to  the  State  office.  The  State 
office  should  begin  to  prepare  the  order 
for  intrastate  and  interstate  clearance 
and  take  the  steps  necessary  to  secure 
Regional  Office  approval  of  the 
clearance  order  so  that  it  can  be  rapidly 
placed  into  clearance  aAer  the  Re^onal 
Office  accepts  the  employer's 
^ipUcation  for  consideration  and  it  has 
be«i  determined  that  there  are  not 
sufficient  local  woriiers  available. 
.    Recruitment  under  the  local  order 
should  begin  immediately.  The  local 
office  should  review  the  job  offer 
portion  of  the  employer's  application.  If 
deficiencies  are  noted,  the  local  office 
must  report  tiiem  to  the  RA.  Notification 
by  tele^ione  is  appropriate  for  this 
purpose. 
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Recruitinent  for  intrastate  and 
interstate  ww^ters  may  not  b^in  untd 
the  SBSA  is  notified  (h»l  the  aM>B(9tion 
has  been  accepted  and  the  clearance" 
older  has  been  approved  by  the  RA. 
This  notification  may  be  made  by 
telephone  to  die  State  office  and  lister. 
confirmed  by  the  RA  in  writing  witd 
copies  of  the  acceptance  letter  to  the 
State  and  the  locsil  office.  Due  to 
reduced  processing  times,  the  State 
office  should  distribute  the  employer's 
clearance  order  into  the  Intrastate  and 
interstate  clearance  tipon  telephonic 
notffication  of  the  RA's  acceptance. 

Employers  may  amend  their 
applications  to  correct  deficiencies  after 
rejection  by  the  RA.  Clearance  orders 
which  have  been  prepared  by  local 
offices  must  also  be  amended  prior  to 
intrastate  and  interstate  recruitment 
Local  offices  may  use  Form  ETA  795 
(Agricultural  and  Food  Processing 
Clearance  Memorandum)  to  report  any 
amendments  made  to  the  original 
apphcation.  Form  ETA  795  should  be 
attached  to  the  clearance  order  prior  to 
intrastate  and  interstate  distribution. 

3.  Acceptance 

Clearance  orders  based  on  an  H-2A 
job  opportunity  may  not  be  distributed 
.  into  the  intrastate  or  interstate 
clearance  system  imtil  they  are 
reviewed  and  approved  by  the  RA  iii 
accordance  with  the  agricultural 
clearance  order  regulations  at  20  CFS 
Part  653,  Subpart  F. 

Although  the  regulations  set  forth  no 
specific  time  period  within  which  the 
RA  must  notify  the  employer  that  an 
appUcation  is  acceptable.  RAs  should 
make  every  effort  to  assure  that 
acceptance  letters  are  transmitted  in 
sufficient  time  for  the  employer  and  the 
ES  to  conduct  an  adequate  test  of  the 
labor  market  prior  to  a  certification 
determination. 

If  the  application  is  filed  in  a  timely 
manner  and  meets  the  adverse  effect 
requirements  of  the  regulations  at  20 
CFR  e65.101-«55.103,  the  RA  must 
promptiy  notify  the  employer  in  writing 
using  next-day  delivery  service  with 
copies  to  die  SBSA.  The  RA  should  also 
notify  die  SESA  by  telephone  diat  die 
employer's  application  has  been 
accepted  so  diat  intrastate  and 
interstate  recroitment  can  commence 
without  delay. 

The  RA  acceptance  letter  must  advise 
the  employer  of  Uie  specific  recruitment 
obligations  outlined  in  the  regulations  at 
20  CFR  e55.106(a).  RAs  may  develop 
their  own  notifications  ot  may  use  &e 
sample  letter  contained  in  the 
Appendices  of  this  handbook.  In  order 
to  ensure  a  tittely  assessnient  of  an 
employer's  recruitment  efforts  and  the 


results  thereof  tfie  RA's  notice  thould 
requitv  the  employer  to  report  on  these 
efforts,  preferably  wridiin  thisf  days  of 
die  certification  determinatidki  date. 

4.  Hejection— Untimely  Applications 

Applications  for  H-2A  certification 
which  are  received  by  die  RA  less  than 
sixty  days  before  the  employer's  firat 
date  of  need  must  be  rejected  for  lack  of 
timeliness,  unless  die  employer  meets , 
the  guideUnes  for  first  time  or 
em^^ncy  processing  contained  in  the 
regulations  at  20  CFR  965.101(c)(5)  and 
20  CFR  656.101(f). 

The  RA's  rejection  notice  must  be 
mailed  no  later  than  the  seven^ 
calendar  day  following  the  RA's  receipt 
of  the  appUcation  using  next-day 
delivery  service.  Employers  whose 
aiqilications  have  been  rejected  for  lack 
of  timeliness  may  follow  die  appeal  or 
hearing  provisions  of  the  regulations  or 
may  refile  the  application  with  the  RA 
with  a  later  date  of  need  in  order  to 
meet  the  sixfy  day  filing  requirement  of 
the  regulations.  The  RA's  determination 
as  to  whether  a  refiled  applicfition  is 
timely  will  be  based  on  die  date  of  die 
later  submission. 

5.  Rejection— Adverse  Effect 

Applications  which  do  not  meet  the 
adverse  effect  criteria  of  the  regulations 
at  20  CFR  655.101-655.103  must  be 
rejected  within  seven  calendar  days  of 
filing.  The  RA's  notification  must  state 
that  the  application  cannot  be  accepted 
because  the  availabilify  of  U.S.  woricers 
cannot  be  adequately  tested  because  the 
benefits,  wages,  and/or  working 
conditions  do  not  meet  the  adverse 
effect  criteria  of  the  regulations. 

6.  Notice  of  Rejection 

The  RA's  notice  to  the  employer  that 
an  application  is  unacceptable  must  be 
in  writing  and  maUed  no  later  than  the 
seventh  calendar  day  following  the  RA's 
receipt  of  Ihe  application,  with  ccqjies  to 
die  SESA.  RAs  muit  mall  rejection 
notices  in  a  manner  reasonably 
calculated  to  assure  next  day  delivery, 
using  commercial  express  delivery  if 
appropriate. 

In  some  instances,  next  day  delivery 
may  not  be  possible,  and  ttie  RA  may 
make  ^>ecial  delivery  atrangements 
with  employers.  For  example,  an 
employer  may  arrange  to  receive  die 
notice  in  person^t  the  Regional  Office. 
Similariy,  die  RA  may  airange  for 
overnight  delivery  to  the  local  or  State    . 
office  when  the  employer  may 
personally  receive  the  notice. 

The  employer  most  be  spedfipally 
advised  of  the  reasons  why  the . 
apfiJioation  has  been  rejected,  including 


citations  to  die  applicable  regulations. 
The  notice  must  offer  the  employer  an 
opportunity^  to  submit  a  modified 
application 'wlthiiiffve  calendar  days  of 
die  date  of  the  RA's  notice.  RAs  should 
specify  the  due  date  in  the  notice.  In 
addition,  the  modffications  necessary 
for  an  acceptable  application  must  be 
spedfically  indicated  in  the  RA's  notice. 

The  RA's  notice  must  also  advise 
employers  of  their  right  to  an  expedited 
administrative  review  or  a  de  novo 
hearing.  Sample  notices  are  included  in 
the  Appendices  of  the  handbook. 

The  RA  may  not  penalize  an  employer 
for  delays  which  are  not  attributable  to 
die  employer.  Therefore,  an  employer's 
certification  date  may  not  be  delayed  if 
the  RA  fails  to  make  the  required 
notification  of  unacceptability  within 
seven  calendar  days.  Hie  RA's  failure  (o 
make  a  timely  determination  will  not 
cause  the  certification  determination  to 
be  extended  beyond  20  calendar  days 
before  the  need,  provided  the  employer's 
submittal  of  required  modifications  is 
timely. 

7.  Resubmission  with  Required 
Modifications 

Employers  must  subndt  requested 
modifications  within  five  calendar  days 
following  the  date  of  notification  or  face 
day-for-day  postponement  of  their 
certificatioif  date,  the  employer's 
obligation  to  submit  modifications 
within  five  days  is  considered  to  have 
been  met  if  the  required  modification 
notice  is  postmariusd  by  the  5th  day,  and 
is  operative  even  if  the  RA  fails  to  notify 
the  employer  of  unacceptabillfy  in  a 
timely  manner.  In  sudi  instances, 
however,  the  RA  may  not  delay  the 
certificition  determination  for  any 
portion  of  the  delay  which  was  not 
attributable  to  die  employer. 

Employers  must  send  modifications 
directly  to  the  RA  with  a  duplicate  copy 
to  the  local  SESA  office.  Upon  receipt  of 
its  copy,  the  SESA  should  prepare  Form 
ETA  795,  (Agricultiiral  and  Food 
Processing  Qearance  Memorandum) 
containing  the  employer's  modifications, 
attach  it  to  Form  ETA  790  which  was 
previously  prepared  by  the  SBSA  based 
on  the  employer's  initial  submittal  The 
State  agency  must  extend  the  modified 
job  order  into  intrastate  and  interstate 
clearance  as  somi  as  it  receives  notice 
that  the  modified  appUcation  has  been 
accepted.  RAs  may  telephone  the  State 
office  with  notification  that  the 
application  has  been  accepted. 

The  employer's  modified  appUcation 
must  contain  aU  die  modifications 
required  by  the  RA  or  it  cannot  be 
accepted.  Modified  appUcatiuns  which 
do  not  contain  aU  of  die  changes  should 
be  returned  to  the  employer.  The 


employer  should  be  informed  that  die 
modijBed  appUcation  is  unacceptable  for 
consiideration  because  it  does  not 
contain  the  necessary  modifications,  a 
certification  determination  wiU  be 
further  delayed  by  one  day  for  each 
day's  delay  in  receiving  die  modified 
appUcation,  and  that  this  second  (and 
any  subsequent  non-acceptance  notice) 
is  appealable  under  the  regulations. 

8.  Appeals 

Employers  seeking  expedited 
administrative  review  or  a  de  novo 
hearing  on  the  nonacceptance  of  an 
appUcation  must  telegraph  such  requests 
to  the  Chief  Administrative  Law  Judge 
within  seven  calendar  days  of  the  date 
of  the  RA's  notice.  A  copy  of  the  appeal 
or  hearing  request  must  also  be  sent  to 
the  RA.  "Hie  request  should  contain  any 
legal  arguments  which  the  employer 
beUeves  will  rebut  the  basis  for 
nonacceptance  of  the  application. 

Upon  receipt  of  notffication  diat  a 
request  for  expedited  administrative 
review  or  a  de  novo  hearing  has  been 
filed,  the  RA  must  immediately  prepare 
an  indexed  certffied  copy  of  the  case  file 
and  transmit  it  to  the  Chief 
Administrative  Law  fudge  pursuant  to 
die  regulation  at  20  CFR  655.112  (a)(1). 
notwithstanding  the  timeliness  or 
imtimeliness  of  the  request  The  RA 
must  mail  the  appecd  file  by  any  means 
reasonably  cal<nilated  to  assure  next 
day  receipt  by  the  Office  of  the 
Administrative  Law  Judges. 

Address  the  appeal  file  to:  Chief 
Administrative  Law  Judge,  U.S. 
Department  of  Labor.  1111  20di  Sb«et 
NW.,  Washington,  DC  20036. 

Every  appeal  file  shall  Include  the 
foUowing: 

•  A  memorandtun  of  transmittal  from 
the  RA  to  the  Chief  Administrative  Law 
Judge; 

•  A  completed  Form  DL 1-126, 
Records  Authentication  Certificate, 
affixed  widi  die  seal  of  die  U.S. 
Department  of  Labor,  and  signed  by  the 
records  custodian  and  Regional 
authentication  officer 

•  An  appeal  index;  and 

•  A  paginated  appeal  file  arranged  in 
"reverse"  chronolo^cal  order,  te^  with 
the  most  recent  document  first 

RAs  must  also  forward  a  copy  of  the 
appeal  file  by  next  day  deUvery  to: 
Solicitor  of  Lstbor,  Attn:  Associate 
SoUcitor  for  Employment  and  Training 
Legal  Services,  Room  N-2101.  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210 

The  Administrative  Law  Judge  wiU  act 
on  the  employer's  request  for  expedited 
administrative  review  within  five 
working  days  following  receipt  of  the 
appeal  file.  The  Administrative  Law 


Judga  may  affirm,  reverse,  or  modify  the 
RA's  decision,  but  may  not  remand  the 
case  file  to  the  RA.  or  consider  new 
evidence  in  reaching  a  decision. 

The  Administrative  Law  Judge,  in 
acting  on  the  employer's  request  for  a  ds 
novo  hearing,  wdl  schedule  a  hearing 
within  five  working  days  foUowing 
receipt  of  the  appeal  file,  and  wiU  render 
a  dedsion  witltin  ten  woridng  days    , 
foUowing  the  hearing.  The 
Administrative  Law  Judge  may  affirm, 
reverse,  or  modify  the  RA's  decision. 

The  DOL  is  represented  in  appeals 
solely  by  designated  employees  in  the 
Office  of  die  SoUcitor  of  Labor.  Regional 
Office  and  SESA  staff  are  expected  to 
be  available  to  testify  at  these  hearings 
if  the  need  arises.  Pending  a  decision  by 
the  Administrative  Law  Judge,  aU 
communications  widi  the  Office  of  the 
Administrative  Law  Judges,  the 
employer,  or  the  employer's 
representative,  must  be  made  through 
the  SoUdtor's  Office. 

D.  Recruitment 

The  active  recruitment  of  US.  woikers 
is  an  integral  part  of  the  labor 
certffication  process.  This  requires 
positive  action  on  the  part  of  the 
employer  and  coordination  and 
cooperation  throu^out  the  Employment 
Service  system.  As  the  statute  provides, 
labor  certification  may  not  be  issued  if 
"the  Secretary  determines  that  the 
employer  has  not  made  porttive 
recruitment  efforts  within  a  multi-state 
region  of  traditional  or  expected  labor 
supply"  upon  being  advised  by  the 
Seoetary  of  a  signfficanUnumber  of 
quaUfied  U.S.  workers.  The  law  further 
states  diat  this  effort  is  in  addition  to  the 
recruitment  through  "the  interstate 
employment  service  system".  In  making 
a  finding  of  U.S.  worker  availabiUty,  the 
RA  must  have  accurate  documentation 
from  Employment  Service  offices  and 
from  the  employer  of  the  efforts  put 
forth  by  the  employer  and  the  SESA  and 
the  recruitment  results. 

1.  Definition  of  "U.S.  Woricer" 

This  term  means  any  worker  (non-H- 
2A)  who  is  legaUy  permitted  to  woric  in 
(he  United  States  in  the  job  opportunify. 
This  would  indude  U.S.  dtizens  and 
aUens  who  have  temporary  or 
permanent  resident  status  or 
nonimmigrant  aUens  who  have 
authorization  for  such  employment 
Examples  of  documents  evidencing 
woii(  authorization  are  set  forth  in  the 
instructions  to  INS  Form  1-9, 
Employment  EligiblUfy  Verification. 
Special  Agricultural  Workers  (SAW) 
wiU  also  be  considered  to  be  U.S. 
workers  imder  the  foUowing  conditions: 
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a.  Hie  worker  ha«  ■i^>Iie<i  for 
ac^BstBient  of  status,  and  reoehred  INS 
Form  I-esaA  fl^mporary  Bimyloyineat 
AuthorizatfoB)  grantfaig  tempoiaiy 
emplc^rnisat  aatlwriiatkm  and  the 
aoftgfiiad  pariod  has  not  vcfibed  fNote: 
Form  l-eMA  is  given  aa  aMea  pemttng 
final  detenaiaatioo  on  appficatioa  for 
teaqiorazy  resident  status.); 

b.  A  worker  who  has  beoi  granted 
temporary  resident  status  and  has  been 
issued  Fom  1-688.  Tra^Miary  Rerident 
Card,  aatfawriiing  emplojrment  and 
travd  abroad;  in  this  case  the  aben  has 
the  right  to  reside  in  the  United  Statea 
and  accept  empbyment  in  die  same 
manntt  as  an  alien  lawfully  admitted 
for  pemanent  resident  status;  or 

&  A  worker  whose  status  has  been 
adjusted  to  permanent  resident  status 
and  haa  been  issued  Form  1-651,  Alien 
Registration  Receipt  Card.  An  ali^i  who 
has  applied  for  legalization  under  8  CFR 
Part  2«5a  will  be  Cfmsidered  a  U.S. 
worker  under  the  same  circumstances 
outlined  for  SAW  workers.  These  are    ' 
aliens  who  resided  continuoasly  and 
anlawfoUyin  the  United  States  since 
lanuary  1. 1982.  and  who  have  applied 
for  legalization 

2.  Local  Recruitment  i 

The  actual  recruitment  of  local 
workers  for  the  job  opportunity  may  be 
the  most  important  aspect  of  the 
recndtmant  process.  The  experience  of 
the  Employment  Service  system  over  the 
years  has  indicated  that  a  good 
proportion  of  workers  responding  to 
employer  job  offers  are  from  the 
oonununity  in  the  area  of  employment 

At  the  thne  an  agricultural  employer 
files  an  application  for  H-2A  workers 
with  the  RA,  a  copy  is  also  submitted  to 
the  appropriate  Employment  Service 
office.  The  local  office  uses  the  job  offer 
part  of  the  application  to  prepare  a  local 
order  and  begins  the  recruitment 
process  for  U.S.  workers  In  the  local 
area.  An  agricultural  clearance  order  is 
not  extended  intrastate  and  interstate 
ontil  the  H-2A  application  and 
clearance  order  have  been  approved  by 
the  RA.  Referral  on  the  local  order  will 
continue  until  fifty  percent  of  die 
contract  period  is  completed. 

Employers  are  required  to  identify  on 
their  H-2A  applications  the  total 
number  of  workers  the  employer 
anticipates  hiring  in  the  a^cultural 
labor  or  service  activity  during  the 
covered  period  of  employment.  For 
example,  the  employer  may  normally 
use  one  hundred  workers  to  pick  apples, 
but  expects  to  hire  forty  local  workers, 
as  it  has  done  for  a  mnaber  of  years,  ° 
and,  tfierefore,  is  seekmg  H-2A 
certification  for  sixty  workers  for  whom 
housing  which  meets  standards  Is  being 


provided,  fai  sudi  situations,  as  hoosiBg 
is  not  required  for  local  woiieefs.  the 
emirfoyer  should  be  advised  to  file  a 
local  job  order  for  the  forty  workers 
needed.  Tlie  local  (nder  should  offer  the 
minimum  wages,' benefits,  and  working 
conditions  in  the  employer's  H-2A  job 
offer,  except  for  housing,  transportation, 
and  meals,  and  local  workers  referred 
and  hired  on  dds  job  order  should  not  be 
counted  by  the  SESA  or  the  Regional 
Office  as  being  "availaUe"  for 
certification  determination  purposes  on 
the  H-2A  application  and  the  dearance 
order  that  is  processed  in  conjunction 
with  it  This  situaticm  a^tlies  only  when 
the  local  office  can  substantiate  that  a 
separate  local  job  order  is  being  used  for 
recruiting  only  local  workers  for  whom 
housing  is  not  a  condition  of 
employment 

In  the  exanqtle  given,  when  the  local 
office  has  satisfied  the  anpk>yer> 
historical  k)cal  labor  needs  by  filling  the 
local  order  for  40  workers  widi  40  local 
referrals  and  hires,  then  the  local  office 
would  continue  to  refer  local  workers  on 
the  clearance  order  to  stipplement  out- 
of-area  referrals  being  made,  and  these 
local  rafeirala  would  thm  be  counted  as 
"available"  for  certification 
determination  purposes  and  reported  as 
such  to  the  Regional  Office.  When  such 
situations  do  occur,  the  Regional  Office 
and  the  SESA  wiU  have  to  work  closely 
together  in  order  to  insure  that  referrals 
and  "available  U.S.  workers"  are 
acciirately  reported 

3.  Notice  of  Required  Recruitment 

Upon  review  and  determination  that 
the  H-^2A  application  meets  the 
requirements  of  the  regulations  at  20 
CFR  6^.101-655.103,  tiie  RA  advises  the 
employer  that  the  application  has  been 
accepted.  The  notice  also  advises  the 
employer  and  the  State  agency  of  the 
recruibnent  efforts  for  U.S.  workers 
which  must  be  made,  taking  into 
account  the  acceptability  of  the 
employer's  positive  recruitment  plan 
submitted  with  the  application  and 
incorporating  this,  where  pocsible,  into 
the  notice.  This  would  include  specific 
advertisingin  newspapers  and/or  ra(fio, 
as  well  as  placing  the  job  mder  into 
intrastate  and  interstate  clearance  to 
potential  supply  States.  This  will  be  a 
signal  to  the  local  and  State 
Employment  Service  Uiat  recruitment  is 
to  be  expanded  beyond  the  local 
geographic  area. 

The  notice- shall,  when  appropriate, 
also  require  the  employer  to  perform 
positive  recruitment  efforts  in  specific 
areas  of  traditional  or  expected  worker 
supply  other  than  the  area  of  intended 
employment.  In  determining  the  scope  of 


positive  recruitment,  the  RA  will 
considen 

a.  The  normal  recruitment  practices  of 
noD-H-2A  a^icultural  eniploiyars  who 
employ  similar  wodien  and  are  of 
comparable  or  smallef  size  to  the  H-2A 
employer,  and 

b.  Infoimation  received  from  State 
agendea  or  other  souroea  that  then  are 
a  significant  number  of  qualified 
workers  who  would  likely  be  available 
through  a  face  to  face  interview. 

4.  Positive  Recruitment  by  Employer 
(See  also  Chapter  I,  Section  B,  2) 

-  Positive  recruitment  is  defined  in  the 
regulations  as  "the  active  participation 
of  an  employer  or  its  authorized  hiring 
agent  in  locating  and  intervieviring 
applicants  in  other  potential  labor 
supply  areas  and  in  the  area  where  the 
employer's  establishment  is  located  in 
an  effort  to  fill  specific  job  openings". 

a.  Positive  Recruitment  Plan.  At  the 
time  of  appiicati<»,  die  employe-  must 
present  a  plan  for  conducting  positive 
recruitment  of  U.S.  workers  including 
spedfic  steps  to  be  taken;  such  as 
contacting  former  employees  or 
negotiating  with  spe<^c  farm  labor 
centoactors.  This  plan,  which  can  be  a 
series  of  brief  statements,  should 
address  recruitment  diat  will  be  in 
addition  to  the  normal  filing  of  a  local 
job  order  and  the  extension  of  the 
agricaltnial  dearance  order  dirough  the 
interatata  system.  The  employer  may 
use  Form  KTA  750,  Part  A,  Item  21,  for 
diis  purpose.  The  employer  should 
describe  recruitment  efforts  for  U.S. 
workers  made  prior  to  filing  the 
application,  although  the  RA  is 
precluded  from  requiring  such  domestic 
worker  recruitment  priOT  to  submittal  of 
an  application. 

The  employer  should  consider  the 
recruitramt  dTorts  and  locations  whidi 
n<m-H-2A  a^icultural  employers  of 
comparable  or  smaller  size  have 
successfully  utilized  previously  and 
either  set  forth  a  plan  or  agree  to 
conduct  recruitment  in  the  same  manner 
as  that  conducted  by  such  non-H-2A 
employers. 

The  employer  should  also  describe 
efforts  to  locate  and  utilize  farm  labor 
contractors  when  it  Is  the  prevailing 
practice  of  non-H-2A  employers  in  the 
area  of  employment  and  for  the 
occupation. 

b.  Cooperation  with  the  Employitisnt 
Service.  The  emploj'er  agrees  to  comply 
with  the  assurances  set  forth  in  the 
regulations  at  20  CFR  655.103.  One  of 
these  assurances  is  to  cooperate  with 
the  Employment  Service  system  in  the 
active  recruitment  of  U.S.  workers  by 
assisting  the  Employment  Service  in 


preparing  agricultural  dearance  orders 
and  permittbag  the  order  to  be  deared 
through  the  Employment  Service  system. 

This  will  indude  advertising  the  job 
opportunity  in  newspapers  and/or  on 
radio.  This  may  be  required  in  a 
language  otiier  than  English,  if  tiiie  RA 
believes  it  is  appropriate.  When  positive 
recruitment  is  uiidertaken  and  the 
appUcant  holding  office  requests  it 
similar  advertising  shall  be  used  in 
conjunction  with  such  recruitment 

5.  Recruitinent  after  Certification  (See 
also  Chapter  I,  Section  B,  1) 

.    The  employer's  positive  recruitment 
obligation  continues  until  the  H-2A 
workers  certified  have  departed  for  the 
employer's  place  of  work.  In  order  to 
establish  a  cut  off  time  for  such  active 
recruitment  the  employer  must  notify 
the  local  office  in  writing  of  the  exact 
date  that  the  H-2A  workers  departed  for 
employment  A  copy  of  this 
communication  should  also  be  sent  to 
the  RA.  The  employer  cannot  be 
required  to  engage  hi  positive    . 
recruitment  efforts  on  or  after  the  date 
of  departure- of  H-2A  woricers  for  the 
place  of  woric 

The  referral  of  workers  by  the 
Employment  Service  does  not  end  on  the 
H-2A  departure  date  mentioned  above. 
The  employer  must  keep  an  active  onder 
on  file  until  fiffy  percent  (rf  the  wcrii 
period  has  been  completed,  exg^  for  '  > 
"smaU"  employers  exempted  bydie 
regulations  at  20  CFR  655.106(f).  The  BS 
system  will  continue  to  refer  U.S. 
workers  who  apply  as  long  as  dtere  is 
an  active  job  order  on  file.  However, 
active  recruitment  on  the  part  of  the 
SESA  should  cease  when  the  employer 
advises  that  H-2A  workers  are  enroute 
to  the  place  of  employment  * 

E.  Certification  Determinations 

1.  Definition— RA  Role 

The  regulations  define  a  "temporary 
alien  agricultural  certification 
determination"  as  the  written 
determination  of  the  RA  to  approve  or 
deny  a  temporary  aUen  agricultural 
certification  application.  The  application 
is  filed  directly  with  the  RA. 

The  RA  has  the  authority  to  approve 
or  deny,  hi  whole  or  in  part  and  to 
accept  for  consideration,  applications 
for  temporary  alien  agricultural  labor 
certification.  TheRA  may  delegate  all  or 
part  of  this  authqrify  to  a  designated 
Regional  Office  staff  member.  The 
Regional  Certifying  Officer  would  be 
one  obvious  designee. 

Under  the  regulations,  the  RA  or  a 
designee  usually  makes  certification 
determinations.  The  Director,  U.S. 
Employment  Service  (or  the  Diredor's 
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designee),  may  abo  make  certffication 
determinations  when  spedal 
circumstances  warrant  Whit 
constitutes  special  circumstances  will 
be  decided  by  the  Director  as  the  need 
arises. 

2.  Denials 

The  determination  to  approve  or.  deny 
certification  must  be  made  no  later  than 
twenfy  calendar  days  before  the 
employer's  stated  date  of  need,  unless 
other  provisions  of  the  regulations 
apply^  Factors  which  would  delay  the 
issuance  of  a  certification  determination 
include  the  submittal  of  an  untimely 
modified  application  residting  in  a  day- 
for-day  postponement  of  the 
certification  date. 
.  If  the  certification  is  denied,  the 
determination  must  be  in  writing  and 
mailed  to  the  empfoyer  by  any  means 
reasonably  intendad  to  assure  next  day 
delivery.  A  copy  of  the  determination 
should  also  be  mailed  to  the  SESA.* 

The  RA's  denial  notice  must 

•  State  the  reasons  for  denial 
including  dtattons  to  die  relevant 
regulatory  standards; 

•  Offer  the  applicant  an  opportunity 
to  request  an  expedited  adtoinistrative 
review  or  de  novo  hearing;  and 

•  State  that  if  the  empfoyer  does  not 
request  an  expedited  administrative 
review  or  a  hearing  within  seven 
calendar  days,  no  further  consideration 
of  the  employer's  application  will  be 
made  by  any  DOL  offidaL 

3.  Bases  for  Denial  in  Whole  or  in  Part 

Certification  requests  may  be  denied 
in  whole  or  in  part  The  RA  must  deny  a 
temporary  alien  agricultural  labor 
certification  for  the  employment  of  H- 
2A  woikers  in  its  entirety  if  suffident 
U.S.  workers  are  available  to  fill  aU  of 
die  employer's  job  opportimities.  ff  U.S. 
workers  are  available  to  fill  a  portion  of 
the  employee's  job  opportunities, 
certification  must  be  denied  for  that  part 
of  the  request  for  which  U.S.  workers 
are  available. 

The  regulations  provide  that  no  U.S. 
worker  may  be  referred  to  an  employer 
unless  the  worker  has  been  made  aware 
of  the  terms,  conditions,  and 
qualifications  for  the  job,  and  lias 
indicated  that  he/she  meets  the 
qualifications  and  is  able,  willing,  and 
eligible  (as  defined  in  the  regulations)  to 
take  the  job.  Local  offices  are 
encouraged  to  provide  the  worker  with  a 
copy  of  Form  WH-455  (Information  on 
Wage  and  Working  Conditions),  Usting  ' 
the  material  terms  and  conditions  of  the 
job  offer,  for  this  purpose.  U.S.  woricers 
are  not  required  to  read  the  entire  job 
order,  or  to  have  it  read  to  them,  to 
obtain  the  required  pre-referral 


familiarity  with  the  job  offer.  No  signed 
statement  by  the  referring  ES  official  or 
the  worker  is  necessary  in  order  to 
comply  with  this  requirement 

The  RA  may  consider  a  U.S.  woriier 
likely  to  sign  a  work  contract  with  an 
employer  if  the  RA  has  information  that 
the  woricer  was  referred  to  the  employer 
and  was  told  by  the  employer  to  report 
for  the  job  opportunity.  The  RA  should 
also  consider  as  available  not  only  those 
Woikers  whom  the  employer  has 
rejected  for  other  than  lawful  job-  ^ 
related  reasons,  but  also  those  woikers 
for  whom  the  employer  has  provided  no 
reason  for  rejection.  The  regulations, 
therefore,  now  codify  the  longstanding 
practice  of  DOL  to  dedud  "outstandiqg" 
referrals  firom  the  employer's 
certification  request 

In  order  for  tihe  RA  to  makf  the 
required  determination  of  unavailability 
on  certification  day,  the  employer's 
recruitment  report  (which  was  required 
by  die  RA  hi  the  acceptance  letter) 
should  be  received  in  the  Regional 
Office  no  later  than  three  calendar'days 
prior  to  the  scheduled  certffication  date. 
The  RA  should  advisfe  the  employer  hi 
the  acceptance  letter  that  the 
certification  may  be  delayed  if  the 
report  is  not  received  in  a  timely 
manner.  However,  the  RA  may  not  deny 
the  certification  solefy  because  the 
written  report  has  net  been  sidimitted.  If 
delays  are  encountered,  the  RA  should 
contact  the  enqiloyer  by  telephone  to 
secure  the  required  information,  ff 
attempts  to  do  this  are  unsuccessful 
then  the  RA  may  delay  the  certffication 
determination  until  the  employer  is 
contacted  or  the  written  report  is 
received. 

In  addition,  the  local  office  should 
telephone  the  RA  with  its  own 
recruitment  report  no  later  than  three 
calendar  days  prior  to  the  certification 
date.  The  telephone  report  should  later 
be  confirmed  in  writing.  The  local  office 
should  also  telephone  die  RA  on  the 
date  of  certification  if  there  has  been 
any  change  in  its  earUer  report,  ff  no 
update  is  provided,  the  RA.will  assume 
the  report  is  final  and  will  base  a 
certification  determination  on  the  facts 
*at  hand. 

The  RA  must  also  deny  labor 
certification  if  the  employer  has  not 
comphed  with  the  adverse  effect  criteria 
in  the  regulation  at  20  CFR  655.102;  if  tiie 
employer  has'not  complied  with  the 
woricers'  compensation  requirements  at 
20  CFR  655.102(b)(2)  and  provided  proof 
of  such  coverage;  and  if  the  employer 
'  has  not  compUed  with  the  positive 
recruitment  requirements  set  forth  by 
dieRA. 


Th*  rofttlatkuM  qiedficaUy  provide 
that  Hm  RA  may  not  certify  if  an 
employer  has  substantiaOy  violated  a 
material  term  or  oondltian  of  an  H-2A 
labor  certification  widiin  the  past  two 
yon.  Soch  violation  most  initiaUy  be 
raised  in  ttie  context  of  the  regnlationa 
at  aoOFR  665.110,  vdddi  grants  certain 
appeal  fi^  to  the  employer.  Denial  of 
labor  oertiflcatiaii  on  Ae  basis  of  a 
sabetantial  violation  may  not  be 
invriced  until  ttie  RA's  deteimination 
has  been  flnalixed  throogb  the  DOL 
appeal  iMocesa. 

4.  A^teala 

tbm  administrative  appeal  provisions 
relating  to  a  denial  of  labor  certification 
are  tfie  saoM  as  duse  for  unaccqitable 
applications,  fax  each  case,  the 
provisions  in  the  regulatiana  at  20  CFR 
665.112  must  be  fdUowad.  | 

5.  Certifications  Oanted 

The  RA's  notification  to  an  emi^yer 
that  a  temporary  labor  certification  for 
H-2A  workers  has  been  granted  in 
whole  or  hi  part  should  consist  of:  a 
letter  outlining  the  terms  and  conditions 
of  the  labor  certification  (see  the 
Appendices  for  a  sample  transmittal 
letter):  and  a  bOl  for  granting  the  H-2A 
certification,  in  whole  or  in  part 
indicating  that  the  fee  is  nonrefundable 
and  containing  instructions  for  payment 
within  fliirtv  calendar  days. 

RAs  riian  tranaoait  certification 
de  tai  uiiiiations  to  die  employer  by 
means  normally  assuring  next  day    < 
delivery.  Fordier,  employers  may 
arrange  with  Regional  CMBice  staff  for 
otiter  means  of  pick.iq>  or  delivery.  RAs 
should  mml  copies  of  the  transmittal 
letter  to  the  State  and  local  offices. 

6.  Fees 

The  regulatiaiis  require  that 
employeia  will  be  bdled  for  receiving  an 
H-2A  labor  cartificatioB  at  the  time  the 
cartificatian  is  panted.  Employers  will 
be  charged  a  fee  of  tlOO  for  each  H-2A 
certification  granted  (in  whole  or  in 
parti  pfau  an  additional  $10  for  each  H- 
2A  posHiaa  certified  by  die  RA.  iq>  to  a 
maxiMMi  foe  of  $1,000  per  certification. 

Fees  are  not  diarged  for 
ledstermfaiationa.  If  an  einploy»  " 
chooses  not  to  petition  INS  for  visas  fw 
the  total  number  of  woiken  needed  to 
fill  die  H-2A  podtions  for  which 
certificatian  has  been  granted,  such  a 
dedsioo  does  not  relieve  the  employer 
of  the  obligation  to  pay  the  $10  fee  for 
each  job  0[q;>ortunity  certified  (iq>  to 
tLOQO  maximum). 

Ptocedures  for  billing  and  processing 
payments  for  fees  are  contained  in  FM 
Na  73-67.  July  23. 1987.  (See  also 
Appeo&x  J.) 
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P.  Poat-CattificatioR  Activitiea 

1.  Determinations  on  Changes 
Requested  After  Certification 

a.  Terms  andOoaditioas.  The  labor 
certification  determination  is  a  finding 
that  the  labor  msricet  has  been 
sufficiently  tested  for  determimtion  of 
U.S.  worker  availability  and  that  the 
adverse  efiect  criteria  have  been  met 
Such  determination  is  based  upon  the 
terms  and  conditions  of  the  job  (rffor  and 
assurances.  If  an  enqployw  wishes  to 
make  any  changes  in  the  levd  of 
benefits,  wages,  and  wnking  craiditions 
at  any  time  during  the  work  contract 
period,  the  employer  must  make  written 
application  to  and  c^tain  approval  of 
the  RA.  The  RA  miftt  carefully  consider 
the  following  in  maifj^g  this 
determination: 

•  Is  die  level  of  benafiU  more 
advantageous  to  wotkeitJ 

•  If  the  benefits  had  been  offered 
initially,  what  effect  would  thoe  have 
been  on  U.S.  workw  availability?  and 

•  Are  the  amendments  metely 
technical  or  |Ht>cedural7 

Each  request  for  change  must  be 
reviewed  and  approval  considered  on  a 
case  by  case  basis.  Where  the  changes 
in  the  level  of  benefits  are  the  result  of 
DOL  ngulation  changes  (AEVt^  meal 
charges,  etc),  the  employw  need  not 
obtain  approval  of  the  RA. 

h,  Exteaaioa  of  Tiiae  Period.  The 
temporary  agricultural  labor 
certification  is  for  a  q>ecific  period  of 
time  which  coincides  with  the 
employer's  job  offer.  If  H-2A  workers 
are  needed  beyond  this  period  of  tone, 
the  cwtificatitm  poiod  may  be  extended 
under  certain  conditions  and 
procedures.  Before  taking  such  action,     - 
the  employer  should  carefully  determine 
if  die  period  of  additional  need  is  of  a 
short  term  duration  of  two  weeks  or  less 
or  for  a  longer  term  of  extension. 

•  Short  Term  Extension.  If  the  period 
of  extension  is  two  weeks  or  less,  the 
employer  need  only  apply  to  die  INS.  If 
INS  grants  the  extension,  the 
certification  period  «vill  be  deemed  to  be 
that  approved  by  INS.  This  will  not 
require  any  action  by  DOL  or  the  SESA 
in  effecting  such  changes. 

Exception:  If  the  oti^nal  duration  of 
certification  is  for  a  very  short  period  of 
time,  such  as  obe  week.  INS  will  not 
grant  a  two-week  extension.  INS's 
extensions  will  be  limited  to  a  period  of 
time  not  to  exceed  the  original 
certification  poind. 

•  Long  Term  Extmeioa.  U  sji 
extension  is  neededbeywod  dM  period 
which  INS  would  grant  on  a  short-term 
basis,  an  employer  may  app^  to  the  RA 
for  an  extanrion  of  the  cwtification 
period.  The  written  request  should  be 


)  afker  fifty  peroeitf  of  dM  work 
ooBtrael  period  has  baea  aanpfoted.  The 
written  leqtMst  sbould  tuppoit  the 
request  for  extansian  by  ejqilaiidng  why 
the  extension  oobU  not  have  been 
foreseen  by  die  ssqdoyer  at  the  time  of 
filing  die  apiriicalifan;  and  by  describing 
what  foctocs  beyond  the  control  of  d>e 
employer  made  die  extension  necessary, 
sudi  as  weadier,  increased  crop 
forecast  er  onforasaen  market 
conditinis. 

The  RA  shall  not  gr^at  an  extension  if 
the  employer  has  already  been  granted  a 
short  term  extension  by  INS.  Also,  the 
'  RA  shall  not  grant  an  extension,  except 
undo  hi^ily  nnusoal  and  extraordinary 
circumstances,  where  the  extension 
would  bring  die  total  certification  period 
to  twelve  months  or  more.  When  sudi 
extraordinary  drcumstanoes  arise  the 
RA  shoahl  confer  widi  the  National 
Office  before  making  a  determinetion. 

Upon  conskleration  of  all  the  facts 
and  infoimation,  the  RA  must  grant  or 
deny  the  certification  extension  requM 
and  notify  the  employer  in  writing  of  die 
decision.  This  dedsfon  is  final  agency 
action,  and  no  further  administrative 
review  is  permitted.  If  the  extension 
request  is  denied,  the  emplojrer  may 
s«^rait  a  new  temporary  alien 
agricnhwal  labor  certification 
application. 

2.  Flexibilify  for  Associations  in 
Utilizing  Certified  Workers 

a.  foint  Ea^oyer  Relationship,  ff  an 
association  is  already  identified  as  a 
joint  employer,  the  temporaiy 
agricahoral  labm  certyieation  granted 
shall  be  made  joindy  to  die  essodation 
and  to  its  specified  em]rfoyer  members. 
The  workers  amy  be  transferred  among 
employer  members  of  the  assodation 
under  the  foUowing  conditions: 

•  Work  is  limited  to  that  permitted  in 
the  certification  of  die  described  job 
(q)portunify,  and  housing,  which  has  met 
applicable  standards,  is  availaUe. 

•  The  association  controls  the 
assignment  ctf  such  workers  and 
maintains  a  record  of  sudi  assignments. 

•  Workers  may  not  be  transferred  to 
any  employer  member  who  is  indigible 
to  receive  woikm  as  a  result  of 
certification  penalties  imposed  pursuant 
to  die  regulation  at  20  CFR  655.110. 

b.  Stde  Employer  RelaUtuuhi/K  The 
temporary  aUen  agricohiiral  labor 
certification  is  panted  to  die 
assodation  onfy.  The  certified  job 
opp<»tunitias.  in  this  ease,  may  be  used 
by  any  of  its  members  except  an 
ineligible  employer  membsar  described 

.above. 

cAssoaotim  at  aa  Agent  Far 
purposes  of  compUanoe  widi  die  fifty 
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percent  rule  only,  an  assodetion  acting 
as  an  agent  for  its  employer  members 
may  be  permitted  to  transfer  woikers 
among  individual  growers  and  will  not 
be  considered  a  joint  employer  with  aU 
the  attendant  responsibilities  by  doing 
sa 

3.  Redeterminations  for  Shortfall 

Af^er  a  certification  determination  has 
been  made,  an  employer  may  request  a 
new  determination  based  on  non-     ' 
availabilify  of  able,  willing,  qoalified. 
and  eli^ble  U.S.  workers.  This  request 
may  be  made  at  any  time  after  the 
official  determination  is  rendered  by  the 
RA.  The  employer  is  not  required  to 
wait  until  the  date  of  need  to  make  an 
assertion  of  non-availabilify. 

The  regulations  provide  that  a  labor 
certification  determination  must  be 
made  no  later  than  twenfy  days  before 
the  expected  date  of  need,  unless 
reduced  by  a  day-for<lay  (xis^imnement 
for  not  timely  submitting  a  corrected 
acceptable  application.  Because  ot  diis 
early  certification  determination,  it  may 
happen  that  workers  initially  found  to 
be  available  will  not  report  for  work  at 
the  time  and  place  needed.  Further,  the 
employer  may  assert  that  other  woricers 
may  not  be  "eligible"  in  terms  of  being 
legally  permitted  to  work  in  the  U.S.  or 
that  specific  U.S.  woikers  are  not  able, 
willing  and  qualified  for  the  job 
opportunity. 

The  employer  may  request  a  new 
determination  in  such  cases.  The  request 
may  be  made  by  telephone  to  the  RA 
but  must  be  prompdy  (within  72  hours) 
confirmed  by  die  empktyer  in  writing. 
The  RA  must  make  a  new  determination 
within  seventy-two  hours  after  a 
telephone  or  written  request  is  received. 
This  is  a  statutory  requirement.  The 
following  procedures  apply: 

a.  Workers  Sot  Able,  Willing. 
Qualified,  or  Eligible.  When  an 
employer  asserts  that  any  worker 
counted  as  available  in  the  previous 
determination  is  not  an  "eligible" 
worker  (legally  entiUed  to  work)  or  is 
not  able,  willing,  or  qualified  to  perform 
the  job.  the  employer  must  provide  a 
signed  statement  supporting  this 
assertion  within  seventy-two  hours  after 
making  a  redetermination  request  llie 
employer  must  identify  each  woricer  and 
provide  a  qiedfic  lawful  job-related 
reason  for  rejecting  or  terminating  such 
a  woricer. 

For  redetermination  requests  related 
to  workers  alleged  to  be  not  able, 
willing,  qualified,  or  eligible,  the  burden 
of  proof  for  such  assertions  rests  with 
the  employer,  as  the  statute  provides. 
Without  a  written  statement  of  focts 
from  die  employer,  the  RA  may  not 
.  approve  a  redetermination  request  of 


this  natiire.  However,  the  RA  must 
render  a  detennination  to  disapprove 
the  request  widiin  seventy-two  homs  of 
the  initial  raqaest  made  bw  telephone. 

b.  Workers  Not  AvaiJaole.  If  the 
employer  requests  a  new  determination 
solely  on  the  basis  of  worker  noii'  -  ■     — 
availability,  the  employer  is  required  to 
submit  a  written  confirmation  writhin 
seventy-two  hours. However,  if  the 
employer  does  not  provide  a  written 
confirmation  within  sevoity-two  hours, 
the  RA  may  make  a  new  determination 
to  approve  the  request  based  solely  on 
the  information  provided  by  the 
employer  by  telei^one.  and  any 
confirming  information  which  may  be 
provided  by  the  local  office.  Again,  the 
RA's  redetermination  must  be  made 
within  seventy-two  hours  after  receipt  of 
the  employer's  request  as  required  by 
statute. 

c.  Regional  Office  Review  and 
Determination.  The  RA  shall  review  die 
request  promptfy  and  issue  a 
determination  within  seventy-two  hours 
as  specified  above.  This  process  should 
indude  the  following  actions: 

•  The  RA  may  request  supporting 
information  on  U.S.  worker  non- 
availability or  other  relevant  factors 
bom  the  Job  Service  order  holding 
office. 

•  Prior  to  making  a  determination,  die 
RA  will  ascertain  dirou^  reliable 
sources  of  information  (SESAs  or  other) 
whether  able,  willing,  and  qualified 
replacement  U.S.  workers  are  available 
and  can  realistically  be  expected  to 
report  to  the  employer's  establishment 
for  work  within  the  seventy-two  hours 
from  the  date  the  employer's  request 
was  received. 

If  the  RA  cannot  identify  suffident 
qualified  U.S.  workers  who  are  likely  to 
be  available,  the  RA  should  grant  the 
employer's  new  determination  request 
in  whole  or  in  part  The  notification 
must  be  in  writing  and  sent  by  means 
usually  ensuring  next  day  delivery.  The 
RA's  detennination  in  this  instance  shall 
be  the  final  decision  of  the  Secretary, 
and  no  further  review  will  be  made  by 
any  DOL  official.  The  employer  is  not 
entided  to  an  expedited  adndnistrative 
review  or  de  novo  hearing  before  an 
administrative  law  judge  on 
redetermination.  Employers  may  submit 
countervailing  evidence  to  INS  in  such 
instances.  However,  this  does  not 
preclude  an  employer  fiom  subsequendy 
filing  a  new  request  for  a  new 
determination  based  on  subsequent 
shortfalls  of  U.S.  workers. 

4.  Applicatioa  of  the  Fifty  Percent  Rule 
(See  also  Chapter  L  Section  B,  2) 

The  fifty  percant  rule  relates  to  the 
first  hatf  of  the  total  period  of  the  work 


contract  during  this  time  the  employer 
must  continue  to  provide  empkiymsnt  to 
any  qualified,  eligible  U.S.  woricer  who 
may  apply  to  die  employer  for 
emploj^ent.  This  continues  even  thoogh 
labor  certification  has  been  granted  to 
-an  empiayer.  and  H«aAw«kar»aBS  at 
the  job  site. 

The  ES  system  and  the  employer  most 
activdy  recruit  U.S.  woikers  for  the  job 
opportunity  until  the  date  that  H-2A 
woikeiB  depart  for  the  employer's  place 
of  work.  From  the  date  of  such 
departure,  the  order  must  remain  open, 
and  the  employer  must  continue  to 
accept  and  «nploy  workers  who  apply 
for  the  job  opportunity  until  fifty  percent 
of  the  period  of  the  woric  contract  (under 
which  the  alien  worker  was  hired)  has 
elapsed.  The  ES  System  should  not 
actively  recruit  U.S.  workers  after  the 
H-2A  workers  have  arrived,  but  must 
refer  woikers  who  apply  to  H-2A 
employers  if  there  is  no  suiteble 
alternative  empktyment  available  or  if 
the  worker  expresses  a  preference  for 
an  H-2A  employer's  opening. 

In  addition,  the  employer  must  offer  to 
provide  housing  to  any  non-commuting 
worker.  If  the  employer  caimot  provide 
emplojrment  and  housing  to  bom  the 
U.S.  worker  and  H-2A  worker,  the 
employer  may  have  to  make  other 
arrangements  for  the  H-ZA  woricer. 
Neither  DOL  nor  the  State  ageucy  have 
any  active  role  to  play  or  responsibility 
in  soch  situations,  and  should  not  advise 
the  employer  on  an  appropriate  course 
of  action,  except  on  an  informal  basis. 
Employers  should  be  advised  to  consult 
with  INS  when  such  drcumstanoes 
occur. 

There  is  an  exception  to  the  fifty 
percent  rale.  It  does  not  appfy  to  a  small 
employer  who  did  not  use  more  than 
five  hundred  man  days  of  agricultural 
labor  (as  defined  by  die  FLSA)  during 
any  calendar  quarter  during  the 
preceding  calendar  year  and  is  not  a 
member  of  an  assodation  which  has 
applied  for  H-2A  workers. 

5.  Application  of  die  Three-Fourths 
Guarantee 

The  three-foivths  guarantee  of 
employment  applies  to  the  entire  work 
contrad  period,  induding  any 
extensions  thereof.  The  purpose  of  such 
a  guarantee  is  to  ensure  a  certain  level 
of  sustained  opportunity  for  employment 
and  wages  during  the  period  of  labor 
certification. 

As  part  of  the  job  offer,  the  employer 
"shall  guarantee  to  offer  the  woricer 
employment  for  at  least  three-fourths  of 
the  workdays  of  the  total  period  during 
which  the  work  contract  and  all 
extension  thereof  are  in  effect".  Tlius. 
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any  additional  wages  which  may  b«  due 
as  a  result  of  the  three-fourths  guarantee 
can  be  computed  only  at  the  end  of  a 
season  (or  termination  of  the  contract 
period}.  ; 

The  guarantee  applies  to  all         ' 
employees  in  the  occupation  on  the  job 
offer,  both  U.S.  and  H-2A  workers.  In 
applying  this  guarantee  and  determining 
any  additional  wages  due,  certain  facts 
must  be  established. 

a.  The  Beginning  Date  and  Ending 
Date  of  Employment  The  beginning 
date  of  the  guarantee  period  is  the  first 
workday  after  arrival  of  the  worker  at 
the  place  of  work.  The  ending  date  is  the 
last  date  of  expiration  of  the  work 
contract  and  any  extensions,  or  the 
termination  date  as  established  under 
the  contract  impossibility  clause. 

b.  The  Number  of  Workdays  between 
the  Established  Banning  and  Ending 
Dates  of  the  Guarantee  Period.  The 
normal  workdays  are  established  in  the 
job  offer;  e.g.,  five  days,  Monday 
through  Friday;  six  days,  Monday 
through  Saturday;  etc.  The  number  of 
workdays  in  the  established  guarantee 
period  are  reduced  by:  (1)  non-workdays 
established  in  the  job  offer;  (2)  worker's 
Sabbath,  unless  established  as  a  non- 
workday;  and  (3)  federal  holidays. 

c.  The  Establishment  of  Hours  of 
Worktime  for  the  Guarantee  Period.  The 
number  of  hours  in  the  workday  is 
established  by  the  job  offer.  The  total 
number  of  hours  of  worktime  in  the 
contract  period  is  simply  the  pioduot  of 
workdays  establiahed  multiplied  by 
specified  hours. 

d.  The  three-fourths  guarantee  of  i 
employment  is  established  by  computing 
75%  of  the  established  total  hours  of 
worictime  in  the  contract  period. 

Exaoipie  1:  An  agricultural  employer 
requests  workers  during  the  period  from  July 
1, 1987.  throng  September  3a  1967.  The  Job 
afier  specifies  eight  hours  of  work  for  Gve 
days  each  week.  Monday  through  Friday.  The 
w(nkers  arrive  on  June  30, 1967.  Therefore, 
tlie  period  of  the  work  contract  {s  for  ninety- 
two  calandar  days.  There  are  twenty-eight 
non-workdays  during  this  period  of  sixty-four 
workdays;  thirteen  Saturdays,  thirteen 
Sundays,  and  two  federal  hoUdays.  This 
leaves  sixty-four  workdays  during  the 
contract  p«iod.  Therefon,  the  three-fourths 
guarantee  would  total  three  hundred  and 
ei^ty-four  hours  (75%  of  8  hours /workday  x 
64  woriedays). 

The  employer  must  maintain  payroll 
records  which  show  the  number  of  hours 
offered  each  day  and  the  miraber  of 
hours  actually  worked  each  day.  This 
daily  record  should  also  clearly  account 
few  the  reason(s)  a  worker  did  not  work 
the  full  number  of  hours  offered. 

In  esseiure,  the  number  of  hours  of 
available  work  per  day  is  simply  the 


sum  of  the  number  of  hours  actually 
woriced  plus  any  hours  offered  but  not 
worked  (up  to  the  maximum  munber  of 
daily  Work  hours  specified  In  the 
clearance  order). 

In  meeting  the  three-fourths 
guarantee,  the  worker  cannot  be 
required  to  work  for  more  than  the 
number  of  hours  specified  for  a  day  on 
the  job  offer.  Also,  the  woricer  cannot  be 
required  to  work  on  the  woiiier's 
Sabbath  or  a  federal  holiday. 

However,  the  worker  may  volunteer 
to  work  more  than  the  specified  hours 
for  a  day  or  to  work  on  his/her  Sabbath 
or  to  work  on  a  federal  holiday.  In  such 
cases,  the  hours  actually  woriced  may  be 
counted  toward  meeting  the  three- 
fourths  guarantee.  However,  the 
employer  may  not  count  any  hours 
offered  on  such  days  in  which  the 
worker  refused  or  failed  to  work.  If,  for 
example,  a  woricer  voluntarily  woriced 
four  hours  on  a  Sabbath  when  eight 
hours  were  offered  by  the  employer,  the 
employer  may  take  credit  only  for  four 
hours  in  meeting  the  three-fourths 
guarantee. 

Exampla  2:  Example  1  above  reflects  a 
three-fourths  guarantee  of  three  hundred  and 
eighty-four  hours  during  an  employment 
period  from  July  1, 1987,  throu^  September 
30. 1987.  Now  assume  that  an  H-2A  worker's 
daily  record  reflects  the  following  data  for 
this  period  a  total  of  three  hundred  and 
twenty  hours  actually  fvorked  plus  a  tdtal  of 
thirty-two  hours  which  the  woricer  refused 
within  normal  specified  workdays.  Ail  three 
hundred  and  fifty-two  of  these  hours 
(320-1-32)  may  be  credited  towarda  the  three- 
fourth  guarantee. 

In  this  case  the  employer  would  still 
have  to  pay  the  woricer  thirty-two  hours 
(384-352)  of  supplemental  wages.  If  the 
worker  is  employed  by  the  hour,  the 
supplemental  pay  would  be  thirty-two 
hoars  times  the  hourly  rate  specified  on 
the  job  offer.  If  the  worker  has  been  paid 
on  a  piece  rate,  or  other  incentive  basis, 
the  worker's  average  houriy  piece  rate 
earnings  or  the  job  offer  hourly  rate, 
whichever  is  higher,  would  be  used  to 
calculate  the  amotmt  (hie  under  the 
guarantee. 

Employment  Service  personnel  and 
other  appropriate  staff  should  be 
familiar  with  the  methodology  in 
calcidating  the  guaranteed  wage,  but  the 
enforcement  of  the  three-fourths 
guarantee  is  the  responsibility  of  the 
Employment  Standards  Admijaistration 
(ESA). 

G.  Monitoring,  Enforcement, 
Complaints,  and  Penalties 

1.  Fraud  and  Willful  Misrepresentation 

a.  Referral  for  Investigation.  The  RA 
must  refer  the  following  matters  to  llie 
Immigration  and  Naturalization  Service 


and  DOL  Office  of  thainqwctor 
General:  / 

•  Any  possible  fraud  or  willful 
misrepresentation  discovered  by  the  RA 
prior  to  final  labor  certification 
determination;  and 

•  Any  discovery  by  the  RA  that  the 
employer  is  the  subject  of  a  criminal 
indictment  or  information  filed  in  a 
court,  with  respect  to  the  employer's 
application. 

b.  Continued  Processing.  Until  (and 
unless)  a  court  or  the  Imnd^ation  and 
Naturalization  Service  determines  that 
there  was  fraud  or  willful 
misrepresentation,  the  RA  must  continue 
processing  the  application  of  an 
employer  referred  for  investigation  and 
may  eventually  grant  certification. 

c.  Terminated  Processirtg.  Any  H--2A 
application  determined  by  a  court  or  the 
Immigration  and  Naturalization  Service 
to  involve  fraud  or  willful 
misrepresentation  thereby  becomes 
invaUd,  and  the  RA  must: 

•  Terminate  consideration  of  the 
application;  and 

•  Return  the  application  to  the 
employer,  with  reasons  stated  in 
writing. 

2.  Employment  Service  Complaint 
System  [26  CFR  Part  658.  Subpart  E) 

If  workers  hired  under  the  specific 
conditions  of  an  H-2A  job  order,  or 
other  workers  in  corresponding 
employment  employed  by  an  H-2A 
employer,  file  complaints  with  the  local 
office  uncler  the  Employment  Service 
Complaint  System  regutiing  alleged 
noncompliance  by  employers  of  H-2A 
workers,  such  complaints  wiU  be 
referred  promptly  by  the  local  office  to 
the  appropriate  office  of  the 
Employment  Standards  Administration 
(ESA),  Wage  and  Hour  Division,  for 
action  and  resolution.  In  referring  such 
complaints,  the  local  office  should 
follow  the  procedures  set  forth  in  the 
complaint  system  regulations  at  20  CFR 
Part  658.  Subpart  E. 

The  ESA  Wage  and  Hour  Division 
office  may  report  the  results  of  its 
investigation  to  the  appropriate  RA  for 
consideration  of  employer  sanctions 
under  the  regulation  at  20  CFR  655.110  or 
for  such  other  action  as  may  be 
appropriate. 

3.  Noncompliance  with  Terms  and 
Conditions  of  Temporary  Alien 
Agricultural  Labor  Certifications 

a.  Employment  and  Training 
Administration  (ETA)  Investigation  of 
Violations.  Certain  investigative 
functions  deemed  necessary  to  carry  out 
provisions  of  law  and  regulations  have 


been  delegated  by  Hm  Secretary  of 
LabortotteRA. 

In  general,  matters  (»nceming  ttie 
obligatibni  of  an  stnployer  related  to  the 
labor  cartifieaiiaa  process  are 
adminjatered  aiod  orforced  by  the  ETA. 
primarily  by  the  appropriate  RA  In  the 
region  of  intanded  mnployment 

If  the  RA  haa  reason  to  believe  that  an 
employer  has  violated  a  material  term  or 
condition  of  certification,  then  the  RA 
must  either  investigate  the  matter 
himself/herself,  or  refer  to  infbnnation 
and  lecommendations  bom  an  ESA 
investigation  of  die  matter,  to  detennine 
one  of  the  foUowing: 

•  A  substantial  violation  has 
occurred; 

•  A  less  than  substantial  violation 
has  occurred;  or 

•  No  yic^ticm  has  occurred 

ffy  statute,  the  Secretary  of  Labor  is 
required  to  deny  an  H-2A  certification  if 
the  employer  has  committed  a 
substantial  violation  of  a  material  term 
or  coiulition  of  an  H-vSA  certification 
during  the  past  two  years. 

The  H-4tA  regulations  define  a 
substantial  violation,  first,  as  one  or 
more  acts  of  (xmrndssicm  or  omission  by 
an  employer,  with  respect  to  which  the 
RA  determines: 

•  Tliat  the  act(s)  is/are  significantly 
Injurious  to  the  wages,  benefits,  or 
woridng  conditions  of  10%  or  more  of  the 
employer's  workforee;  and 

•  The  employer  either  has  failed  to 
comply  with  poialties  or  orders  imposed 
pursuant  to  ESA  regulations  for  sudi 
acts;  or  the  maployer  has  engaged  in  a 
pattern  or  practice  of  such  acts. 

Other  acts  which  are  deemed 
substantial  vidatfoBS  taMdude:  ' 

•  Impeding  an  ETA  or  ESA 
invsstigatioa  of  tiie  employer  instituted 
pursuant  to  ETA'*  or  ESA's  H-2A 
regulatioBs; 

•  Not  paying  required  fee(s)  in  a 
timely  manner; 

•  Having  been  found  to  be  currently 
ineligible  to  apply  for  certification  due 
to  failure  to  comply  with  terms  of  H-2 
certification  granted  before  June  1, 1987; 
and 

•  Fraud  and/or  willful 
misrepresentation  by  the  employer 
during  the  process  of  applying  for  labor 
certification. 

If,  in  the  RA's  judgment,  there  were 
extenuating  circumstances  involved 
with  any  of  these  actions,  tte  RA  should 
weigh  the  influence  of  such 
cireumstances  on  the  situation  at  issue. 
The  RA  may  then  decide  that  they  were 
sufficiently  ameliorating  to  predude  a 
finding  that  a  substantial  violation  was 
involved. 

Likewise,  a  less  than  sabstantial 
violation  is  an  act  of  commission  or  . 


omission  tddch  theRA  determines 
violates  die  H-2A  regulatlortt,  but  whicdi 
is  not  a  substantial  violaticm  as  defined 
above. 

b.  ESA  Investig(aion  (See  also  28  CFR 
Part  801).  Certain  investigaUve  functions 
deemed  necessary  to  carry  out  the 
provisions  of  law  and  regulations  have 
been  delegated  by  the  Sm-etary  of 
Labor  to  ^ESA. 

In  general  matters  concerning  the 
obligations  on  the  work  contract 
between  an  employer  of  H-2A  workers 
and  the  U.S.  and  H-2A  workers  are 
enforced  by  the  ESA.  Wage  and  Hour 
Division.  TliefSA.  Wage  and  Hour 
Division,  haa  the  authority  and 
responsibility  to  conduct  investigations 
aiKl  inspections  regarding  such  matters 
as  the  payment  of  required  wages, 
transportation,  meals,  and  housing 
provided  during  the  period  of 
employment 

The  areas  where  ESA  has  such 
jurisdiction  are  generally  limited  to 
actual  events  that  transpire  when  there 
is  an  employer«mpbyee  relationship, 
and  an  employee's  cximplaint  must  be 
limited  to  events  that  occur  as  a  result  of 
that  relationship  in  order  for  ESA  to 
assume  responsibility  for  enforcement 

HieRA  may  use  an  appropriate  ESA 
investigative  report  or  finding  as  the 
basis  for  detenninhig  whether  an 
employer  has  violated  a  term  or 
condition  of  certification. 

Regional  Offices  should  provide 
copies  of  approved  H-2A  applications, 
acceptable  ammdments  to  job  orders, 
notices  of  certification  determinations, 
and  any  other  documentation  deemed 
relevant  for  enforcement  purposes  to 
their  Regional  ESA  counterparts.  More 
specific  procedures  for  the  ETA/ESA 
interface  on  matters  related  to  H-2A 
investigations,  soch  as  coordination  of 
field  work,  ate  being  developed  and  will 
be  provided  to  Regional  Offices  (ETA 
and  ESA)  at  a  later  date. 

4.  Penalties 

a.  ESA  Penalties.  If  it  is  determined 
that  H-2A  work  contract  provisicms 
have  been  violated,  then  tiie  ESA,  Wage 
and  Hour  Divisico,  may  take  any  of  the 
following  actions: 

•  Institute  appropriate  administrative 
proceedings,  inclucUng  the  enforcement 
of  any  contractual  obUgaticm,  tiie 
recovery  of  unpaid  wages,  and  the 
assessment  of  a  civil  money  penalty; 

•  Petition  an  appropriate  U.S.  Distiict 
Court  for  injunctive  relief,  including  the 
withholding  of  unpaid  wages,  against 
any  violating  employer  and 

•  Petition  an  appropriate  U.S.  District 
Court  for  specific  perfonoance  of 
contractual  obligations. 


In  addition,  ttm  ESA,  Wage  and  Hour 
Division,  must  raport  any  violation 
found  to  the  appropriate  RA  for  ETA  in 
the  region  when  the  violation  occurred 
and  must  forward  appropriate 
investigative  information  to  the  RA  for 
consideration.  The  ESA.  Wage  and  Hour 
Division,  may  also  recommend  to  the 
RA  tiie  denial  of  fotun  labor 
certification. 

AD  penalties  invoked  by  the  ESA. 
Wage  and  Hour  Division,  an  ta«ated 
separately  frxun  sancticms  available  to 
the  RA  for  ETA.  An  employer's 
obligations  to  comply  with  ESA 
penalties  doee  not  absolve  an  employer 
from  potential  ETA  sanctions. 

b.  ETA  Sanctions  for  Sabstantial 
Violations.  If  the  RA  determines  that  a 
substantial  violaticm  has  occurred,  then 
the  RA  must  notify  the  employer  that 
certification  mrill  not  be  granted  for  the 
next  period  of  time  during  a  calendar 
year  in  which  the  employer  would  be 
expected  to  re(]uest  certification. 

If  the  RA  determines  that  two 
substantial  violations  have  occurred,  or 
the  same  violation  has  been  repeated, 
then  the  RA  may  notify  the  employer 
that  certification  will  not  be  granted  for 
any  period  within  the  next  two  calendar 
years. 

Likewise,  if  the  RA  determines  that 
three  or  mora  substantial  violaticms,  or 
repetitions  thereof,  have  occnimcL  then 
the  RA  may  notify  the  employer  that 
certification  will  not  be  granted  for  <my 
period  within  the  next  three  calendar 
years. 

The  RA's  notica  must  be  in  writing, 
state  the  reason(s)  for  the  sanction(s), 
and  offer  the  employer  an  opportunity 
for  an  administrative  review  or  de  novo 
hearing  on  the  sanction(8)  within  seven 
calencLar  days  as  prescribed  in  20  CFR 
655.112. 

c.  Requirement  of  Special  Procedures 
for  Less  Than  Substantial  Violations.  If 
the  RA  determines  that  a  less  than 
substantial  violation  has  occurreci  then 
the  RA  may  require,  as  a  condition  for 
certification,  the  employer  to  comply 
with  special  procedures  designed  to 
enhance  the  recruitment  and  retention  of 
U.S.  workers  in  the  next  year. 

Any  special  pro<:edures  required  by 
the  RA  must  be  reasonable  and  no  more 
than  deemed  necessary  to  assure 
employer  ccmipliance  with  criteria  for 
availability  of  and  adverse  effect  on 
U.S.  workers.  These  cannot  include  any 
requirement  tiiat  the  employer  offer 
better  wages,  benefits,  and  working 
conditions  than  tiiose  specified  in  the 
regulations  at  20  CFR  655.102. 

The  following  are  illustrative  of  the 
special  procedures  whic;h  could  be 
imposed,  as  appropriate: 
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•  Prohibiting  theonployv  from 
adtnidistering  any  pre-hiriijs  te«t  of 
agility  or  other  physical  skiO; 

•  Requiring  tneonployer  to  install 
extra  phone  tines  and  provide  extra  staff 
assistance  lo  interview  by  telephone 
workers  being  referred  from  out  q{  the 
area; 

•  Requiring  the  employer  to  be 
available  seven  days  a  week,  from  &-00 
a  jn.  to  9K)0  pjn.,  to  interview  appUcants 
during  the  recruitment  period: 

•  Prohibiting  the  employer  fit)m  ! 
requiring  appUcants  to  provide 
references  as  a  condition  of  applying  for 
the  job;  ' 

•  Requiring  the  employer  to  exteod 
the  minimum  training/ breaking-in 
period  on  the  fob,  if  one  is  normally 
required' 

•  Requiring  the  employer  to  delegate 
the  authority  to  make  a  hiring 
commitment  to  an  Employment  Service 
representative; 

•  Requiring  the  employer  to 
restructure  certain  job  components 
(such  as  the  substitution  of  lighter 
weight  ladders  for  heavier  ones);  and 

•  Prohibiting  the  employer  from 
requiring  experience  in  the  occupation 
when  such  a  requirement  is  not 
unequivocally  supportable  by  the  DOT. 

The  RA  must  notify  the  employer  in 
writing  of  any  required  special 
procedures.  The  notice  must  also  state 
the  reason(8)  for  requiring  special 
procedures,  that  the  special  procedures 
become  part  of  the  terms  of  certification, 
and  that  the  employer  has  an 
opportunity  to  appeal  the  requirement  of 
special  procedures  within  sevea      i 
calendar  days.  ;:"■  1 

Failure  to  comply  with  the  special' 
procedives  imposed  under  appropriate 
circumstances  will  result  in  an 
employer's  otherwise  approved  labor 
certification  being  reduced  by  twenty- 
five  percent  of  the  job  opportunities 
otherwise  approvable. 

5.  AppUcability  of  Penalties  to  j 

Associations 

a.  Penalties  Involving  Members  of 
Joint  Employer  Associations.  If,  after 
appropricte  investigation,  the  RA 
determines  that  an  individual  producer 
member  of  a  joint  employer  association 
has  committed  a  substantial  violation, 
the  denial  of  certification  penalty  shall 
apply  only  to  that  member  of  the 
association  unless  the  RA  determines 
that  the  association  or  other  association 
member  participated  in,  had  knowledge 
of,  or  had  reason  to  know  of  the 
violation.  In  such  a  case  the  penalty 
shall  be  invoked  against  the  association 
or  other  association  member  as  welL 

b.  Penalties  Involving  AsspCiatioiu 
Acting  as  Joint  Employers.  If  the  RA| 


a 

determines  that  an  essodadoa  acting  as 
a  joint  employer  with  its  membors  has 
committed  a  substantial  violatioa,  then, 
the  RA's  sanction  denying  certification 
applies  only  to  the  association,  unless  a 
member  of  the  association  is  determined 
by  the  RA  to  have  participated  in.  had 
knowledge  of,  or  reason  to  know  of  the 
violation, 
c  Penalties  Involving  Associations 
'  Acting  as  Sole  Employers.  If  the  RA 
determines  that  an  association  acting  as 
a  sole  employer  has  committed  a 
substantial  violation,  then  die  RA's 
sanction  denying  certification  to  the 
association  means  that  no  individual 
producer  member  shall  be  permitted  to 
employ  certified  H-2A  workers  in  the 
crop  and  occupation  for  which  the  H-2A 
workers  had  been  previously  certified. 
However,  any  individual  producer 
member  of  the  association  may  apply 
for  certification  in  either  the  capacity  of 
an  individual  employer  or  as  a  member 
of  a  joint  employer  association. 

6.  Appeals  of  Penalties 

Any  administrative  penalty  assessed 
by  the  ESA,  Wage  and  Hour  [^vision,  or 
any  sanctions  or  special  requirements 
imposed  by  the  RA  may  be  appealed  by 
the  employer.  The  maimer  and  time 
frame  for  such  appeals  must  be  stated  in 
the  written  notification  to  the  employer 
and  are  set  forth  at  20  CFR  655.112  (for 
ETA)  and  at  29  CFR  Part  501,  Subpart  C 
(for  ESA). 

7.  Abuses  Under  Fifty  Percent  Rule 
(See  also  Chapter  I  Section  F,  4).  The 
regulations  at  20  CFR  655.106(g) 
implem«it  the  provisions  of  the  H-2A 
program  which  prohibit  persons  from 
withholding  U.S.  workers  under  certain 
circumstances.  Any  person  who  has 
reason  to  believe  that  a  person  or  entity 
has  willfully  and  knowingly  withheld 
U.S.  workers  prior  to  the  arrival  at  the 
job  site  of  H-2A  workers  in  order  to 
force  the  hiring  of  U.S.  wori(er»  may 
submit  a  written  complaint  to  the  local 
office.  The  complaint  shall  clearly 
identify  the  person  or  entity  whom  the 
employer  believes  has  withheld  the  U.S. 
workers,  and  shall  specify  sufficient 
facts  to  support  the  allegation  (i.e., 
dates,  places,  numbers,  and  names  of 
U.S.  workers)  which  Will  permit  an 
investigation  to  be  conducted  by  the 
local  office. 

Upon  receipt  of  a  written  complaint, 
the  local  office  will  take  th«  steps  listed 
below. 

*  Review  the  complaint  to  make  sore 
all  necessary  information  has  been 
furnished.  If  information  is  missing,  -the 
employer  should  be  contacted  by  phone 
and  requested  to  supply  it 

•  Telephone  the  R^onal  Office  and 
advise  that  the  local  office  has  receiVed 


Federaa  iUjItotor  /  WolL  S3,  No.  113  /  Monday;  )ime  13.  t«ea  /  NoHcw 


the  Goo^ilaint,  and  provide  relevant 
information  requested  by  the  Regional 
Office. 

•  Immediately  jnvesitigater  &e 
complaint  including  the  eottduct  of  die 
interviews  specified  in  the  regulations.  If 
the  local  office  is  anaUe  to  conduct 
some  or  any  of  the  interviews,  the . 
Regional  Office  should  be  notified 
immediately  by  telephone  so  the 
Regional  Office  can  conduct  any 
interviews  that  the  local  office  cannot 
conduct 

•  Within  five  (5)  woridng  days  after 
receipt  of  the  complahit  prepare  and 
submit  directly  to  the  Regional  Office 
(with  a  copy  to  the  State  office)  a  report 
of  findings,  including  recommendations, 
as  well  as  the  original  of  the  employer's 
complaint 

Upon  receipt  of  the  original  complaint 
and  the  report  of  findings  fitim  die  local 
office,  the  Regional  OfB^  will  take  die 
following  steps: 

•  Immediately  review  both  and 
conduct  any  additional  investigation 
deemed  appropriate,  including  any 
interviews  still  needed. 

•  No  later  than  thirty-six  working 
hours  after  receipt  of  the  complaint  and 
report  of  findings,  issue  written  findings 
to  die  local  office  and  the  employer, 
widi  a  copy  to  the  State  office. 

Where  the  RA  determines  dial  die 
employer's  complaint  is  valid  and 
justified,  the  RA  shall  hnmediately 
suspend  the  application  of  the  fifty 
percent  requirement  specified  in  the 
regulations  at  20  CFR  655.103(e), 
provided  that  no  such  suspension  shall 
take  place  until  the  interviews  required 
by  the  regulations  at  20  CFR  655.106(g) 
have  been  conducted. 

Where  die  RA  determines  that  the 
employer's  complaint  is  not  valid  and 
justified,  the  RA  will  notify  die 
employer,  die  local  office,  and  the  State 
office  of  the  determination  in  writing. 

The  RA's  determination  shall  be  the 
final  decision  of  the  Seoetary  of  Labor, 
and  no  further  review  by  any  DOL 
official  diall  be  given  to  it 

Chapter  11— Special  Items 

A.  Adverse  Effect  Wage  Rates  (AEWRs) 

This  is  the  hourly  wage  rate  which 
normally  must  be  offermi  and  paid,  as  a 
minimum,  to  every  woricer  (domestic 
and  alien)  for  woric  performed  in 
conjunction  with  an  H-n2A  apfriication 
and  certification.  It  is  designed  to 
prevent  the  presence  of  aliens  from 
adversely  affecting  the  wages  of  U.S. 
workers  similariy  employed 

AEWRs  are  established  for  every 
State,  except  Alaska,  and  are  published 
annually  in  die  Federal  Re^lstar  in  the 


form  of  a  notice  signed  by  tiie  Director. 
U.S.  Eiqpioyment  Service  (l^SES).  The 
AEWRs  correspond  to  survey  findings 
made  by  the  U,S.  Department  of 
Agriculture  (l^DA),  which  each  year 
publishes  an  annual  weighted  average 
hourly  wage  rate  for  field  and  livestock 
workers  (combined)  for  the  nineteen 
USDA  regions  in  w^ch  quarteriy  wage 
surveys  are  conducted.  "Hie  AEWRs  ata 
usually  published  in  March  or  April,  and 
beconie  effective  inunediately  upon 
publication. 

Certified  H-2A  employers  must  agree, 
as  a  condition  for  receiving  certification. 
to  pay  a  hi^er  AEWR  dian  die  one  in 
effect  at  thie  time  an  appUcation  is 
submitted  in  the  event  publication  of  the 
annual  AEWR  coincides  with  the  period 
of  employment  covered  by  an  H-.2A 
certification:  i.e.,  where,  during  the 
season,  the  AEWR  increases,  woiic 
performed  on  or  after  the  date  of 
increase  must  be  compensated  at  the 
new  AEWR. 

There  are  two  current  practical 
situations  where  an  AEWR  would  not 
be  the  hourly  minimum  guarantee  which 
is  required: 

•  When  a  State  agency  conducts  a 
prevailing  wage  survey  and  the  results 
of  the  survey  show  a  higher  prevailing 
hourly  wage  rate  in  the  area  and  the 
occupation,  and  the  finding  is  verified  in 
writing  by  the  National  Office,  the 
higher  prevailing  houriy  wage  is 
required  and 

•  Sheepherder  and  custom  combine 
crew  occupations  (which  involve 
pajrment  on  a  monthly  basis)  are 
governed  by  prevailing  wage  surveys 
conducted  by  State  agencies  whidi  are 
verified  annually  by  die  National  Office 
and  transmitted  to  the  Regional  Offices. 

Tbe  H-2A  regulations  also  permit  the 
Director,  USES,  to  establi^  special 
AEWRs  for  other  types  of  occupations 
under  the  "special  circumstances" 
provisions  of  20  CFR  655.g3(b).  SESA's 
and  Regi(Hial  Offices  will  be  informed 
when  any  special  AEWRs  are 
established 

At  present  no  computed  AEWRs  are 
below  the  legal  FLSA  minimum  wage.  In 
the  event  the  Federal  minimum  wage 
rate  should  be  raised  to  a  level  above 
tiiat  of  any  AEWR,  die  higher  FLSA 
minimum  will  be  required  by  the 
provisions  at  20  CFR  655.107(c). 

When  workers  are  paid  on  a  piece 
rate  basis,  the  worker's  average  hourly 
price  rate  earnings  for  each  pay  period 
must  equal  or  exceed  the  AEWR  (or 
prevailing  hourly  rate  as  determined  by 
a  SESA  survey  and  verified  by  the 
National  Office,  if  applicable).  If  the 
earnings  for  piece  rate  hours  worked  fall 
below  this  level,  the  worker's  pay  must 
beeupplemented  to  raise  the  earnings  to 


the  AEWR  level  If ,  over  a  nonnal  pay 
period  workers  perform  a  combination 
of  tasks  which  Involve  payment  on  bodi 
an  houriy  and  piece  rate  basis,  workers 
must  be  paid  at  least  the  AEWR  for 
every  hour  woriced  on  an  hourly  pay 
basis,  and  the  "averaging"  principle 
does  not  apply  to  those  hours  worked 

B.  Prevailing  Wage  Surveys 

SESAs  should  conduct  prevailing 
wage  surveys  in  accordance  with  the 
procedures  presented. in  ET  Handbook 
No.  385,  P.I-111  dirough  143.  These 
surveys  are  needed  in  order  to  comply 
With  the  regulations  governing 
agricultural 'clearance  orders  at  20  CFR 
Part  653.  Subpart  F.  Generally,  surveys 
should  be  made  once  per  season  in  a 
crop  activity  where: 

•  One  hundred  or  more  woricers  were 
employed  during  the  previous  season 
and  may  be  expected  to  be  employed  in 
the  future; 

•  Temporary  alien  woricers  were 
employed  at  requested  in  the  previous 
season,  and  there  is  reason  to  believe 
H-2A  certification  will  be  sou^t  for  the 
coming  season;  or 

•  The  crop  activity  has  an  unusually 
complex  wage  structure  or  there  are 
other  factors  which  argue  for  the 
collection  of  empirical  data  in  order  to 
arrive  at  an  objective  determination  on 
acceptable  wages. 

Because  of  IRCA  and  the  potential  for 
an  influx  of  "new"  employers  seeking 
H-2A  workers,  SESAs  may  be  faced 
with  the  task  of  having  to  provide 
Regional  Offices  with  advice  on  the 
acceptability  of  other  than  hourly  wage 
rates  without  the  time  and  opportunity 
to  conduct  surveys  according  to  ET 
Handbook  No.  385  procedures.  In  such 
cases.  Regional  Offices  and  SESAs  will 
have  to  base  their  determinations  on  the 
best  information  available  which  can  be 
gathered  diuing  the  time  available. 

NonnaUy,  the  best  sources  for 
information  to  use  in  arriving  at  a 
decision  are  open  and  closed  local  job 
orders  involving  the  same  or  similar 
occupation,  activify,  and  crop. 
Telephone  requests  for  information  from 
employers  who  do  not  use  the 
Employment  Service  also  are 
recommended,  as  are  consultations  with 
Cooperative  Extension  Service  staff, 
colleges  and  universities  with  staff 
conversant  in  the  agricultural  sciences, 
farmworker  organizations  (including 
ITPA  404  grantees)  and  agricidtural 
employer  organizations,  such  as  the 
Farm  Bureau.  SESAs  must  also  consider 
whatever  documentation  the  H-2A 
employer  has  to  submit      -       ' 


C  Prevailing  Practice  and  Related 
Determinations 

In  determining  the  acceptabUify  of 
wages,  benefits,  and  working  conditions 
on  an  emplc^er's  H-2A  application,  die 
following  three  basic  standards  epply: 

•  The  level  of  benefits  being  offered 
to  U.S.  workers  must  be  no  less  than  the 
same  benefits  the  employer  is  offering, 
intends  to  offer,  or  will  provide  H-2A 
workers  (and  vice  versa).  Also,  no  offer 
may  impose  on  U.S.  workers  any 
restrictions  or  obligations  not  imposed 
on  H-2A  workers; 

•  The  minimum  benefits,  wages,  and 
working  conditions  must  be  no  less  than 
those  required  by  the  regulations  at  20 
CFR  655.102-103  and  20  CFR  Part  653, 
Subpart  F;  and 

•  For  certain  job  elements,  the 
employer  must  offer  or  must  conform  the 
job  offer  to  conditions  and  standards 
which  are  "prevailing",  "normal",  or 
"common"  practices  or  standards  of 
other  employers  who  hire  U.S.  workers 
in  the  same  area  and  in  the  same 
occupation. 

In  order  to  arrive  at  determinations  as 
to  whether  certain  factors  are 
"prevailing",  SESAs  are  encouraged  to 
conduct  formal  surveys  of  employers,  as 
time  and  resources  permit  utilizing  the 
sample  size  and  data  collection/ 
analysis  principles  required  for 
prevailing  wage  surveys  in  ET 
Handbook  No.  385,  with  survey  findings 
and  determinations  verified  by  the 
Regional  Office.  If  a  formal  survey  is  not 
possible  in  view  of  time  or  budgetary 
constraints,  SESAs  must  to  the  extent 
that  they  are  available:  (1)  Utilize  expert 
staff  knowledge  and  experience 
available  in  the  State  agency;  (2) 
informally  survey  local  employers;  (3) 
contact  oiganizations  such  as  the 
Cooperative  Extension  Service  and  the 
Farm  Bureau;  and  (4)  consult  with 
farmworker  advocates  and  other 
informed  sources  in  order  to  arrive  at  a 
reasonable  determination  of  prevailing, 
common  or  normal  practice.  The  criteria 
that  must  be  followed  in  determining 
that  a  practice  (or  other  program 
component)  is,  in  fact  prevailing,  is  as 
follows: 

•  A  majority  of  employers  of  U.S. 
workers  in  an  area  (and  for  an 
occupation)  engage  in  the  practice  (or 
offer  the  benefit);  and 

•  This  majority  of  employers 
(including  both  criteria  and  non-criteria 
employers  for  family  housing  and 
frequency  of  payment  determinations, 
but  non-criteria  employers  only  for 
advance  transportation  and  crewleader 
utilization  determinations)  also  employs 
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a  majority  cl  U.S.  woticera  in  the 
occupation  in  the  area.  i   .  ^ 

SESAa  must  aubmit  their  findingt  fai 
writing  to  the  Regional  Office  in 
accordance  with  timetables  established 
by  the  RA  for  this  purpose. 

If  a  SESA  fails  to  arrive  at  a       j 
prevailing  practice  determination  on  ■ 
timely  basis,  or  the  Regional  Office  has 
reason  to  questioa  the  validity  of  the 
SESA's  finding.  Ae  Regional  Office  is 
responsible  for  arriving  at  a  threshold 
determination  or  revising  the  SESA 
determination.  In  so  doing,  the  Regional 
Office  should  informally  survey  other 
informed  sources  in  the  same  manner 
noted  above  for  ^SA  informal  surveys, 
except  that  the  Regional  Office  is 
prechided  froftai  conducting  surveys  of  10 
or  more  non-Federal  sources  because  of 
Federal  data  collection  and  reporting 
constraints. 

This  "inevailing**  standard  and 
measurement  must  be  used  for 
determinations  concerning  family 
housing,  trantportatloa  advances, 
frequency  of  payment,  ^nd  utilisation  of 
farm  labor  contractors. 

For  some  job  componoits  a  standard 
somewhat  less  tiian  the  "prevailing 
practice"  standard  applies.  Certain 
requirements  axe  measured,  by  the 
d^ree  to  which  they  are  "normal"  or 
"common",  rather  than  "prevailing".  The 
terms  "normal"  and  "common", 
although  difficult  to  quantify,  for  H-2A 
certification  purposes  mean  situations 
which  may  be  less  than  prevailing,  but 
which  clearly  are  not  unusual  or  rare. 
The  degree  to  which  a  practice  is 
engaged  in  (or  a  benefit  is  provided) 
should  be  determined  to  be  cloee  to. 
what  is  viewed  (and  measured)  as  i 
"prevailing"  but  the  degree  by  which  the 
practice  or  benefit  is  measured  and 
degree  of  proof  needed  to  establish  its 
acceptability  for  H-2A  purposes  is  not 
as  formal  or  stringent  as  "prevailing" 
calls  for. 

The  specific  requirements  for 
"prevailing"  determinations,  i.e.,  a  i 
majority  of  employers  who  also  employ 
a  majoriiy  of  US.  workers,  do  not  apply 
to  determine tions  concerning  provision 
of  tools,  productivity  standards,  positive 
recruitment  practices,  crewleader   j 
override,  and  occupational 
qualifications.  Although  formal  SESA 
surveys  are  desirable  in  order  to 
determine  the  extent  of  normal  or 
common  practice  related  to  these    j 
factors,  the  fact  that  the  standard  of     . 
measurement  is  |ess  than  the 
"prevailing"  standard  means  that  the 
Regional  Office  will  be  required  to 
exercise  its  discretion  to  a  greater 
degree  in  applying  and  evalualiiig  t)iese 
fectors  on  a  reasonable  basis.  I 


The  following  discusses  ']ob  elements 
where  the  "prevailing",  "normar,  or     ■ 
"common"  practice  principles  must  be 
applied  and  wdiere  die  Regional  Office 
must  make  a  threshold  detieniitnation  on 
each  element  before  an  employer's 
application  can  be  accepted: 

1.  Family  Housing 

When  it  is  the  prevailing  practice  of 
employers  of  U.S.  workers  in  the  area  of 
employment  and  occupation  to  provide 
faooily  housing.  H-2A  employers  must 
provide  family  housing  to  workers  with 
families  who  request  ^t  such  housing 
be  provided.  In  arriving  at  a 
determination  as  to  whether  the 
provision  of  family  housing  is  a 
prevailing  practice,  RAs  and  SESAs 
must  look  beyond  the  threshold  question 
on  the  basic  availability  of  housing 
which  is  suitable  for  families.  They  must 
also  determine  whether  it  is  the  active 
practice  of  employers  to  offer  this 
housing  as  a  benefit  to  migrant  workers 
who  need  and  request  it 

If  the  RA  determines: 

•  That  a  maiority  of  employers- of  US. 
workers  (including  both  criteria  and 
non-criteria  employers)  in  an  area  do 
oSer  some  family  housing;  and 

•  That  this  majority  oreniyployers  also 
employs  a  majority  of  the  VS.  workers 
in  the  occupation  in  the  area; 

then  H-2A  employers  who  provide 
housing  for  singles  must  also  provide 
some  family  housing  as  a  benefit  in  their 
job  offers  as  being  available  for  workers 
with  families  who  request  it. 
-  In  such  cases  RAs  should  require  that 
each  H-2A  employer  provide  some 
family  housing,  but  should  be 
reasonable  in  prescribing  the  number  of 
such  imits  and  time  frames  for  the 
provision  of  the  housing,  taking  into 
account  the  availability  of  family 
housing  witii  other  employers  in  the 
area  and  the  likelihood  of  U.S.  workers 
with  families  being  available  for  the 
jobs.  For  example,  it  would  be 
reasonable  to  require  employers  who 
have  housing  suitable  for  families  which 
is  readily  convertible  at  minimal 
expense  to  do  so  in  fairly  speedy 
fashion,  but  it  would  not  be  reasonable 
to  expect  employers  to  erect  or  purchase 
new  housing  unless  there  was  sufficient 
lead  time  involved. 

2.  Provision  of  Tools,  Supplies,  and 
Equipment 

Normally,  employers  must  provide, 
without  charge,  all  tools,  supplies,  and 
equipment  to  the  workers,  if  they  are 
required  to  perform  the  tasks  described 
in  the  job  offer.  However,  if  employers 
can  demonstrate  to  the  RA's  satisfaction 
that  it  is  the  common  practice  in  a 
partictilar  area,  crop  activity,  and  ' 


occupation  for  worker*  to  provide  their 
own  tools.  suj^Ues,  and  equipment, 
such  an  arrangement  it  permissible,  if 
approved  in  advance  by  Uie  RA.  The 
employer  must  request  the  RA's 
approval  for  such  an  arrangement,  and 
the  burden  of  proof  for  convincing  the 
RA  that  such  a  practice  is,  in  fact, 
common  is  on  the  employer.  Absent  a 
specific  justifiable,  approved  request 
from  an  employer,  the  RA  must  require 
that  employers  provide  necessary  tools, 
supplies  and  equipment  without  charge 
to  the  worker. 

3.  Transportatitm  Advances 

H-2A  employers  must  offer  to 
advance  transportation  and  subsistence 
costs  (or  otherwise  provide  them)  to  U.S. 
workers  when  it  is  the  prevailing 
practice  of  non-H-2A  employers  in  the 
area  and  occupation  to  do  so  (or  when 
transport^tioa  is  advanced  for  H-2A 
workers).   ' 

In  order  to  dieterinlne  whether  such  a 
requir^nent  should  be  placed  on  H-2A 
employers,  the  RA  mi»t  make  s 
prevailing  practice  determination 
utilizing  the  techniques  and  principles 
discussed  at  the  beginning  of  the 
sectioa  In  order  for  the  RA  to  require 
advance  transportation,  the  RA  must . 
find  that  a  majority  of  the  non-H-2A 
employers  in  the  area  and  occupation 
engage  in  this  practice,  and  this  majority 
also  employ  a  majority  of  the  domestic 
workers  in  an  area  and  occiipation.' 

4.  Productivity  Standards 

When  employers  pay  by  piece  rate, 
they  commonly  establish  minimum 
productivity  standards;  e.g.,  certain 
minimum  levels  (rf  production  which  a 
worker  must  achieve  in  order  to  retain 
employment.  For  employers  who  have 
utilized  the  H-2  program  in  the  past, 
such  standards  cannot  be  more  than 
those  which  wfere  in  place  in  1977  (or 
first  year  thereafter  in  which  the 
employer  entered  the  H-2  program), 
unless  the  Regional  Office  subsequently 
approved  a  higher  minimum.  For  "new" 
H-2A  employers,  such  standards  cannot 
be  more  than  those  normally  required  in 
the  activity  (such  as  apple  picking)  in 
the  area  of  intended  employment. 

"New"  H-2A  employers  who  specify 
minimum  productivity  requirements  in 
their  job  orders  must  be  able  to 
demonstrate  to  the  RA's  satisfaction 
that  these  requirements  are  no  more 
than  those  normally  required  by  other 
employers  of  U.S.  workers  in  the  area. 

In  determining  the  acceptability  of 
minimum  productivity  requirements. 
Regional  Offices  may  ask  the  employer 
for  the  names  of  other  employers  who 
can  verify  the  adequacy  of  the 
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etnployer's  requirement.  Regional  Office 
staff  may  also  wish  to  consult  with 
Cooperative  Extension  Service  or 
college  or  university  personnel  with 
expt>r{ise  in  agricultural  sciences  fo^ 
advice  and  assistance  in  arriving  at  a 
deleitnination. 

If  time  and  resources  permit,  it  is 
reconunended  that  SESA  prevailing 
wage  surveys  be  minimally  modified  to 
include  information  on  productivity 
requirements  in  order  to  assist  the 
Regional  Office  in  making  a  threshold 
determination  for  new  H-^  employers. 

5.  Frequency  of  Payment 

Employers  are  required  to  pay  tiieir 
workers  at  least  twice  monthly,  or  more 
fiwquently  if  it  is  the  prevailing  practice 
of  otiier  employers  (Irath  criteria  and 
non-criteria)  of  U.S.  woricers  in  the  area 
of  intended  employment  to  do  so.  A 
prevailing  practice  determination  on  this 
job  element  must  be  made  in  the  manner 
discussed  at  the  beginning  of  this 
section. 

a  Employer  Positive  Reiauitment  of  U.S. 
Workers  (Including  Use  of  Crewleaders 
and  Crewleader  Overrides) 

The  degree  to  which  an  H-2A 
employer  is  required  to  engage  in 
independent,  positive  recruibnent  is 
partiy  measured  by  the  extent  to  wMch 
non-Hr-2A  agriculttiral  Cipployers  of.  ■ 
comparable  or  smaller  nixe  in  the  area 
engage  in  U.S.  worker  recruitment,  with 
respect  to  both  effort  and  location. 

For  example,  if  it  is  normal  for 
employers  of  U.S.  workers  in  the  area  to 
contract  with  an  agent  in  a  distant  labor 
supply  State  to  have  the  agent  visit 
locations  of  migrant  workers  and 
aggressively  recruit  them,  tiie  H-2A 
employer  would  be  required  to  do  die 
same,  provided  that  the  non-H-2A 
employers  are  not  "larger"  than  the  H- 
2A  employer  in  terms  of  acreage,  crop 
production,  or  number  of  workers 
normally  employed. 

Conversely,  if  similarly  sized  non-H<- 
2A  employers  simply  rely  on  "word-of- 
mouth"  advertising  or  a  "HELP 
WANTED"  sign  on  the  gate,  the  H-2A 
employer  would  not  be  expected  to  do 
any  more  (unless  specifically  required  to 
by  the  RA  based  on  the  RA  finding  of 
U.S.  worker  availability). 

Another  factor  which  has  to  be 
considered  in  determining  positive 
recruitment  requirements  is  die  extent  to 
which  non-H-2A  employers  utilize  farm 
labor  contractors  (crewleaders)  to 
secure  U.S.  workers.  If  a  majority  of 
non-H-2A  employers  in  an  area  (who 
employ  a  majority  of  the  U.S.  workers  in 
the  area)  use  crewleaders,  and  provide 
an  override  (payment  usually  based  on  a 
per  worker  or  per  unit  of  production 


basis)  for  the  crewleader's  services,  H- 
2A  employers  must  be  willing  to  do  the 
same  and  must  provide  an  override 
whiqh  is  no  less  than  that  provided  by 
other  employers  (except  Uiat  meals  and 
housing  may  be  excluded  from  override 
considerations). 

In  determining  the  normal  recruitment 
practices  of  non-H-2A  employers, 
SESAs  are  required  to  conduct  surveys 
of  employers,  as  time  and  resources 
permit.  In  the  event  this  cannot  be 
accomplished  by  the  SESA  on  a  timely 
basis,  the  Regional  Office  must  make  the 
determination  based  on  its  own 
assessment 

The  prevaUing  practice  principle 
applies  to  the  exunination  of 
crewleader  utilization  (but  not  override), 
and  the  RA's  determination  must  be 
based  on  the  measurement  standard 
discussed  above. 

7.  Appropriateness  of  Requured 
Occupational  Qualifications 

Employers  may  require  potential 
workers  to  possess  certain 
qualifications  deemed  necessary  to. 
successfuUy  perform  the  job  duties 
specificfd  in  the  job  order  for  which  H- 
2A  certification  is  being  sought 
Regional  Offices  should  review  job 
ofkts  where  such  qualifltaations  are 
required  on  a  case^y-ca'se'basis,  and 
relate  them  to  the  actual  work  situation 
involved. 

The  statute  and  the' regulations 
require  that  such  qualifications  be 
consistent  with  those  normally  found  to 
be  necessary  by  non-H-2A  employers  in 
the  same  or  comparable  occupations 
and  crops.  Most  occupations  for  which 
H-2A  certification  is  sought  are  low 
skilled  in  nature,  and  normally  would 
not  require  much,  if  anything,  in  the  way 
of  special  skills,  training,  or  experience 
on  the  part  of  the  workers.  Where 
special  skills,  training,  or  experience  are 
identified  as  requirements  in  a  job  order, 
the  Regional  Office  must  review  them 
for  their  appropriateness. 

In  determining  the  appropriateness  of 
occupational  qualifications,  the  Regional 
Office  should  consider  normal,  accepted 
practice  of  non-H-2A  employers  in  the 
same  or  comparable  occupations  and 
crops  as  a  first  step.  Reviews  of  open 
and  closed  job  orders  in  local  offices 
and  consultations  with  other  employers 
are  recommended  for  this  purpose.  * 

Reference  to  available  sources  of 
occupatioAal  information,  such  as  the 
Dictionary  of  Occupational  Titles  and 
its  supplements,  also  are  recommended, 
as  are  consultations  with 
representatives  of  the  Cooperative 
Extension  Service,  educators  with 
agricultural  expertise,  and  farmworker 
advocates  and  other  informed  sources. 


In  the  event  the  non-acceptance  of  an 
employer's  required  occupational 
qualification  is  contested  by  an 
employer  on  an  informal  basis  before  an 
H-2A  application  is  officially  rejected 
by  a  Regional  Office,  the  employer 
should  be  advised  to  submit 
documentation  sufficient  to  support  a 
finding  that  die  requirement  is 
appropriate  because  it  is  consistent  with 
normal  and  accepted  qualifications 
required  by  non-H-2A  employers  in  the 
same  or  comparable  occupations  and 
crops. 

The  non-acceptability  of  a  required 
occupational  qualification  on  a  job  order 
is  sufficient  Jttitification  for  refusing  to 
accept  an  employer's  H-2A  an>lication, 
and  the  burden  of  proof  for  justifying  the 
acceptability  of  an  occupational 
qualification  which  is  questioned  by  the 
Regional  Office  rests  with  the  employer. 

D.  Housing  Inspections  and 
Requirements 

1.  Requirements 

Employers  seeking  H-2A  certification 
must  have  free  bousing  for  non-local 
workers.  The  housing  most  meet  the 
OSHA  standards  specified  in  thfe 
ragulations  at  ZB^CFR  1910.142  or,  under 
certain  conditions,  the  ETA  standards  at 
20  CFR  654,  unless  die  employer  is 
providing  rental  or  public 
accommodation  type  housing.  In  this 
case,  local  or  State  standards  will  apply. 
Absent  local  or  State  standards,  the 
OSHA  standards  are  applicable,  and 
pre-occupancy  housing  inspections  must 
be  conducted.  If  DOL  standards  are  not 
applicable,  no  pre-occupancy 
inspections  need  be  conducted,  and  the 
employer  need  only  document  to  the 
RA's  satisfaction  that  the  housing 
compUes  with  the  local  or  State 
standards  which  apply  to  the  situation. 
(Employers  also  may  be  subject  to 
additional  housing  requirements  under 
MSPA.) 

Mobile  range  housing  for 
sheepherders  is  governed  by  the  special 
procedures  in  FM  #108-82,  and  mobile 
housing  provided  by  Canadian  custom 
combine  owners  is  handled  differentiy. 

The  S&SA  is  responsible  for  assuring, 
through  a  pre-occupancy  inspection,  that 
housing  which  is  governed  by  OSHA  or 
ETA  standards  is  inspected  prior  to 
occupancy,  and  that  the  housing  meets 
DOL  standards  for  safefy  and  adequacy. 
In  States  where  either  local  or  State 
standards  for  housing  of  agricultural 
workers  equal  or  exceed  those  at  20  CFR 
654  or  29  CFR  1910.142  and  are  stiictiy 
enforced,  a  formal  written  cooperative 
agreement  may  be  secured  with  another 
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governmental  agency  to  do  the 
necessary  housing  inspections. 

AldMogh  the  SESA  may  not  do  the 
actual  inspections,  the  SESA  must  make 
^  deteminatioB  required  by  the 
regulations  at  20  C7R  6S3.501(dK2Xxv) 
before  extending  agricohuial  orders  into 
clearance  (except  under  conditional 
access  situations).  It  is  recommended 
that  SESAs  complete  and  attach 
optional  Form  ETA  338  to  clearance 
orders  to  dearly  show  that  tfie  housing 
has  been  fanpected  and  meets 
standards. 

2.  Conditional  Access 

The  pre-deaFuce  inspection  may  be 
ddayed  if  the  employer  requests 
ooaditiaoal  access  to  the  ckaranoe 
system  because  the  housing  is  not  in 
conplianoe  when  the  employer  files  the 
H-2A  application  paduge.  The 
regolatians  requoe  that  this  conditional 
access  request  contain  an  assurance 
that  the  housing  will  be  available  for 
inspection  and  will  meet  DOL 
requirements  at  least  thirty  days  before 
the  date  of  need.  RAs  should  nprmally 
grant  pro  forma  approval  to  such 
requests  so  the  clearance  process  will 
not  be  delayed,  and  should  only 
question  them  when  there  is  available 
evidence  that  substantial  problems  eirfir 
which  indicate  strongly  that  the  housing 
will  not  be  ap^rovable  within  the  time 
frames  noted. 

The  local  ofBce  serving  the  area  of  an 
eoqHoyer  granted  conditional  access 
shall  assure  that  the  housing  is 
inspected  no  later  than  thirty  calendar 
days  beCore  the  employer's  stated  date 
of  need.  If  the  housing  fails  to  pass 
inspection,  the  employer  shall  be  given 
an  additional  five  calendar  days  to 
correct  deficiendes  noted  by  SESA  staff. 
If  the  housing  does  not  meet  apphcable 
standards  upon  reinspection  no  more 
than  five  days  later,  the  local  office  must 
'immediately  notify  the  RA  by  telephone. 
After  SESA  consultation  with  the  RA. 
the  employer's  job  order  shall  be 
immediately  removed  from  clearance, 
and.  if  Mrorke'rs  were  recruited  against 
the  order,  die  local  office  shall 
cooperate  with  SESAs  in  other  SUtes  to 
locate  and  notify  appropriate  workers  or 
crewleaders  and  to  attempt  to  find 
alternative  comparable  employment  for 
them.  The  RA  may  not  grant  a 
certification  to  an  employer  whose 
housing  has  not  passed  inspection. 

3.  OSHA  and  ETA  Standards 

With  the  exception  of  rental,  public 
accommodation,  mobile  combine  crew, 
or  she^herder  housing.  H-2A  employer 
housing  would  be  expected  to  comply 
with  O^HA  standards  set  forth  at  29 


CFR  l(nai42.  except  that  ETA 
standards  at  20  CFR  654  apply  ta 

•  HoQsfaig  built  before  April  3, 198a 
relying  upon  ETA  standards:  or 

•  Housing  being  constructed  before 
April  3, 1980,  relying  upon  ETA 
standards:  or 

•  Housing  for  which  a  contract  for 
construction  was  signed  before  March  4, 
198a  relying  upon  ETA  standards. 

Employers  with  more  than  one 
housing  site  may  have  their  housing 
inspected  with  aitfier  the  full  set  of 
standards  at  20  CFR  854  or  29  CFR 
1910.142,  whichever  applies  to  eadi 
dearly  identifiable  separate  housing 
site. 

4.  Variances  and  Da  MiBtans  NodcM 

The  ETA  and  OSHA  standards 
provide  for  deviations  from  particular 
requirements  where  tfiere  is  no  direct  or 
immediate  threat  to  occupants'  safety  or 
health.  Under  ETA  standards,  such   . 
deviations  are  authorized  only  if  the 
employer  applied  on  or  before  June  2. 
1980,  for  a  permanent  structural 
variance  and  received  written 
authorization  from  the  RA  for  ETA  to 
vary  fit>m  specified  ETA  standards. 
Under  the  OSHA  standards,  such 
deviations  are  noted  by  field  inspectors 
as  de  minimus  violations  under  section 
9(a)  oflhe  OccupatioBal  Safety  and 
Health  Act 

a.  ETA  Variances  (20  CFR  654.402). 
All  housing  inspected  under  the 
regulations  at  20  CFR  Part  654  must 
literally  meet  the  full  set  of  ETA 
standards  except  when  the  RA  for  ETA. 
consulting  with  the  RA  for  OSHA. 
granted  a  permanent  structural  variance 
from  a  specified  standard:  under  that 
condition,  the  housing  must  meet  the 
terms  of  the  variance.  The  deadline  for 
permanent  variance  applications  was 
June  2. 198a 

b.  OSHA  D9  Minimus  Notices  (29  CFR 
1910.142).  OSHA  regards  ETA  variances 
granted  under  20  CFR  654.402  as  meeting 
the  de  minimus  provisions  of  section 
9(a}  of  the  Occupational  Safety  and 
Health  Act 

Minor  variations  bom  specific 
dimensions  or  ratios  of  the  OSHA 
standard  which,  in  the  judgment  of  the 
inspector,  will  not  have  a  direct  or 
immediate  relationship  to  safety  or 
health  of  the  occupants  will  be 
considered  de  minimus  according  to 
section  9(a}  of  the  Occupational  Safety 
and  Health  Act 

If  the  inspector  believes  that 
variations  from  specific  dimensions  or 
ratios  may  have  a  direct  effect  on  safety 
and  health,  the  inspector  may  consult 
with  OSHA  to  determine  if  the  variation 
is  considered  de  minimus  under  section 
9(a]  of  the  Occupational  Safety  and 


Health  Act  The  inspector  must  send  a 
written  reqiMst  to  the  GOIA  Area 
Director  clMriy  specifying  the  standard 
involved,  the  extent  of  the  variation,  and 
any  alternate  measures  which  the 
enuloyer  took  to  protect  the  health  and 
safefy  of  workers. 

One  copy  each  of  the  request  to  the 
Are*  Director  most  be  tent  fanmediatefy 
to  the  RAs  for  ETA  and  08HA.  The 
OSHA  Area  Director  wiU  review  the 
request  to  detetmhw  if  the  variation  is 
considered  demiaimus  under  section' 
•(a)  of  the  Occupational  Safefy  and 
Health  Act 

The  Area  Director,  after  reviewing  the 
request  will  advise  the  local  ES  office  in 
writing  whether  or  not  the  verf  ation  is 
considered  de  minimus  according  to 
section  9(a)  of  the  Oqpopational  Safety 
and  Health  Act  One  copy  eadi  of  the 
Area  Director's  reeponse  must  be  sent 
fanmediatefy  to  die  RAs  for  ETA  and 
06HA. 

Only  when  housing  varies  so 
substantially  from  an  OSHA  standard 
that  it  cannot  be  considered  a  de 
minimus  violation  would  an  employer 
seek  a  fonnal-OSHA  variance  under  the 
elaborate  procedures  of  section  6  o^  the 
Occupational  Safefy  and  Health  Act 
According  to  OSHA  variance 
procedures,  affected  employees  must  be 
-^ven  notice  and  opportunity  for  a 
hearing  before  issuing  a  variance  from 
OSHA  standards. 

Should  the  employer  elect  to  seek  a 
variance  under  Section  6  (d)  it  is 
important  to  note  that  it  ivill  be 
necessary  that  the  alternative  method. 
system,  or  procedure  be  as  safe  and 
healthful  as  the  requirements  of  the 
standard  from  which  a  variance  is 
sought 

ETA  and  SESA  staff  shoald  refer 
employers  to  the  OSHA  Area  Director 
for  information  and  assistance  in  filing  a 
formal  request  for  variance  xmAet 
section  6  of  the  Occupational  Safefy  and 
Health  Act  if  employers  inquire  about 
such  matters. 

£1  Determining  Labor  Dispute 

When  filing  an  H-2A  applicatioa  the 
employer  must  assure  that  the  spedfic 
job  opportunify  for  which  certification  is 
being  requested  is  not  vacant  because 
the  former  occupant  is  on  strike  or  being 
locked  out  in  the  course  of  a  labor 
dispute.  Further,  when  the  RA  makes  a 
certification  detennination.  die  RA  must 
subtract  from  any  otherwise  approvable 
request  die  specific  verified  number  of 
job  opportunities  involved  which  are 
vacant  because  of  a  strike  or  other  labor 
dispute  involving  a  work  Btnppegc  or  a 
lockout  in  the  specific  occupatian  at  the 
place  of  employment  when  H-2A 
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workers^have  been  requested  for  those 
job  opportunities. 

Before  taking  such  an  action,  the  RA 
must  verify  the  existence  of  a  strike, 
labor  dispute,  or  lockout,  and  the  actual 
number  of  vacancies  directly 
attributable  thereto  through  the  means 
of  a  SESA  ensite  investigation  of  the 
situation  Bnd  a  written  report  of  the 
findings  of  that  investigation. 

TTie  regulations  provide  that  the  RA 
must  Initiate  an  investigation  upon  the 
receipt  of  labor  dispute  information  from 
any  source.  When  such  information  is 
received  in  the  Regional  Office,  the 
Regional  Office  should  promptly  inform 
the  SESA  that  an  onsite  review  and 
assessment  of  the  situation  should  be 
conducted  within  five  working  days.  The 
RA  should  consult  withxthe  SESA  to 
develop  mutually  agreed  upon  steps  to 
be  taken  in  conducting  the  investigation. 

Such  procedures  should  require  SESA 
staff  to: 

•  Visit  the'employer's  woricsitr, 

•  Interview  the  employer  or  the 
employer's  designated  representativeCs); 

•  Interview  the  workere  who  have 
allegedly  vacated  the  positions 
involved;  and 

•  Interview  the  workers'  designated 
representative(s)  or  union  official(8) 
involved,  if  any. 

These  interviews  should  be  designed 
to  elicit  the  following  information  items 
(at  a  minimum),  as  well  as  any  other 
information  deemed  appropriate  by  the 
Regional  Office  and  the  SESA: 

•  Name,  address,  phone  number,  and 
Sodal  Securify  number  of  complaining 
employee; 

•  Length  of  time  complaining 
employee  has  spent  on  the  job  which  is 
the  subjed  of  the  dispute: 

•  Use  made  of  employer's  grievance 
procedure,  if  any; 

•  Factual  determination  of  whether  a 
position  which  has  been  occupied  is 
now  vacant  for  reasons  related  to  the 
dispute,  and  the  number  of  such 
positions;  and 

•  Specific  conditions  complained 
about'with  any  evidence  to  support  the 
complaint. 

Within  two  days  after  the 
investigation  has  been  completed,  the 
SESA  should  prepare  a  report  of  its 
findings  and  send  it  to  the  Regional 
Office.  Based  on  the  SESA  report,  and 
any  subsequent  additional  investigation 
the  Regional  Office  may  wish  to 
conduct  the  RA  should  make  a 
determination  as  to  whether  a  position 
for  which  H-2A  certification 
determination  (or  certification 
redetermination)  is  sought  is,  in  fact 
vacant  (after  having  been  occupied)  due 
to  a  strUce,  lockout  or  other  labor 
dispute  involving  a  work  stoppage.  Prior 


to  making  this  determination,  the  RA    • 
should  consult  by  telephone  with  the 
National  Office  few  concurrence. 
.  When  a  positive  determination  has 
been  made,  the  RA  should  then  prepare 
a  memorandum  for  the  file  indicating 
that  a  finding  has  been  made  and  that 
the  specific  positions  vacant  because  of 
the  dispute  will  not  be  included  in  any 
otherwise  positive  H-2A  certification 
determination  or  redetermination,  and 
giving  the  reasons  therefor.  When  the 
situation  involves  a  redetermination 
matter,  the  RA's  finding  should  also  be 
transmitted  to  the  appropriate  INS 
District  Office  responsible  for 
adjudicating  employers'  petitions  for  H- 
2A  visas. 

The  role  of  the  SESA  in  referring 
applicants  to  job  orders  when  there  is  a 
dispute  involved  is  governed  by  the 
regulations  at  20  CFR  652.9. 
Establishment  and  Functioning  of  State 
Employment  Services. 

F.  Farm  Labor  Contractors 
(Crewleaders)  as  Employers 

The  H-2A  program  and  the 
implementing  regulations  are  primarily 
constructed  for  the  use  of  employers 
who  own  and/or  operate  a  fixed-site 
establishment  and  who  are  seeking 
workers  from  out  of  the  area  to  come  to 
that  fixed  site.  However,  there  is  nothing 
in  the  statute  or  the  regulations  to 
preclude  an  employer  who  does  not  fit 
into  this  category  from  utilizing  the 
program.  Therefore,  bona  fide  registered 
farm  labor  contractors  may  be  eligible  to 
apply  for  and  receive  H-2A  certification. 

Given  the  extent  of  the  employer's 
responsibilify  under  these  regulations,  it 
is  doubtful  that  many  farm  labor 
contractors  would  apply  for 
certification.  Farm  labor  contractors 
would  be  required,  as  employers,  to 
provide  all  the  minimum  benefits 
specified  by  the  H-2A  regulations, 
including  the  three-fourths  guarantee 
and  the  offer  of  employment  to  U.S. 
workers  who  apply  until  fifty  percent  of 
the  contract  period  has  elapsed. 

In  order  for  a  crewleader  to  be  eligible 
for  H-2A  purposes,  the  crewleader  must 
first  meet  all  the  requirements  of  the 
definition  of  "employer"  set  forth  in  the 
regulations  at  20  CFR  655.100(b].  It  must 
be  clear  that  a  contractor  will  have  an 
employer-employee  relationship  with 
the  workers,  and  that  the  contractor  will 
be  responsible  for  hiring,  paying,  firing, 
supervising,  or  otherwise  controlling  Uie 
work  of  the  employees.  It  would  be 
advisable  to  determine,  for  example,  if  a 
contractor  deducts  Federal  Insurance 
Contribution  Act  (FICA)  withholdings, 
provides  matching  contributiops.  and 
transmits  such  to  the  bitemal  Revenue 


Service  (IRS>  under  its  own  account 
number. 

A  farm  labor  contractor  seeking  H-2A 
certification  must  comply  with  all  the 
other  requirements  of  the  regulations  at 
20  CFR  Part  653  and  20  CFR  Part  655. 
including  the  requirements  that  there  be 
a  precise  antidpated  starting  date  and 
ending  date  of  employment  and  that  the 
antidpated  number  of  days  and  hours 
per  week  for  wdiich  work  will  be 
available  must  be  stated.  A  vague, 
unconfirmed  itinerary  is  not  acceptable 
for  H-2A  filnag  purposes. 

SESA  and  Regional  Office  staff  should 
be  careful  to  look  behind  any 
applications  filed  by  farm  labor 
contractors  to  ensure  that  the  contractor 
is  operating  in  accordsoce  with  MSPA 
requirements,  and  that  the  job 
opportimities  for  which  workers  are 
being  sought  are  bona  fide,  and  all  the 
conditions  assodated  with  them  comply 
with  apphcable  laws  and  regulations. 
Consultations  with  ESA  and  with  known 
fixed-site  growers  in  the  area  of 
intended  employment  are  recommended 
for  this  purpose. 

G.  Determining  Legal  Employment 
Status  of  Workers  Referred 

Under  the  provisions  of  IRCA,  an 
employer  is  exempt  from  sanctions 
related  to  the  hiring  of  an  aUen  who  is 
not  authorized  to  work  in  the  U.S. 
".  .. .  with  respect  to  the  hiring  of  an 
individual  who  was  referred  for  such 
employment  by  a  State  employment 
agency  ...  if  the  person  or  entify 
(employer)  has  or  retains  .  .  . 
appropriate  documentation  of  such 
referral  by  that  agency,  which 
documentation  certifies  that  the  agency 
has  complied  with  the  procedures 
specified  in  (the  Act]  .  .  .  with  respect 
to  the  individual's  referral". 

The  participation  of  the  SESAs  in  this 
employment  verification  and  referral 
function  is  a  permissible  activity  for 
SESAs  to  undertake,  at  thieir  option, 
under  their  base  Wagner-Peyser  grant 
Specific  instructions  governing  the  SESA 
role  when  a  State  wishes  to  participate 
are  contained  in  INS  regulations  at  8 
CFR  Part  274a,  Subpart  A  274.6., 
November  9, 1987. 

It  is  permissible  for  employers  fo 
specify  an  job  orders  that  workers 
referred  must  possess  the 
documentation  required  to  enable  the 
employer  to  comply  with  the 
employment  verification  requirements  of 
IRCA.  It  is  also  permissible  for 
employers  to  request  that  SESA's 
referring  U.S.  workers  pn  job  orders 
perform  the  employment  verification 
function,  and  SESA's  which  have 
exercised  the  option  of  participating  in 
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the  activity  should  do  so.  However,  it  is 
not  permissible  for  employers  to  specify 
on  job  orders  that  the  SESA  making 
referral  must  perform  the  function. 

For  H-2A  certification  purposes,  if  a 
referred  worker  is  unable  to  produce  the 
docimients  needed  for  an  employer  Jto 
comply  with  the  employment 
verification  requirements  of  the  INS 
regulations,  the  employer  would  have  a 
lawful  job-related  reason  for  not  hiring 
the  woricer.  Referred  workers  refused^  - 
employment  for  this  reason  should  not 
be  counted  as  available  for  certification 
piuposes. 

(Appendices  ommittad) 

[FR  Doc  8»-13ie5  Piled  ft-10-88;  ft45  am] 
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DEPARniEMT  OF  EDUCATION 

PeiMns  Loan  (Fonneriy  National  DiriBCt 
Student  Loan),  CoNege  Work-Study, 
S«4>pleniental  Educational  Opportunity 
Grant,  Guaranteed  Student  Loan,  and 
Income  Contingent  Loan  Programs; 
Campue-lMMed  programs 

aqcncy:  Department  of  Education. 

action:  Notice  of  certified  need  analysis 
systems  for  academic  year  1988-89. 

summary:  The  Secretaiy  of  Education 
announces  certified  need  analysis 
systems  that  institutions  of  hi^er 
education  may  use  in  calculating  a 
student's  financial  need  or  expected 
family  contribution  during  academic 
year  1988-69  under  the  Perkins  Loan. 
College  Wojic-Study  (CWS). 
Supplemental  Educational  Opportunity 
Grant  (SEOG),  Income  Contingent  Loan 
(ICL).  and  Guaranteed  Student  Loan 
(GSL)  Programs. 

An  institution  is  not  required  to  use  a 
certified  need  analysis  system. 
However,  if  an  institution  uses  a 
certified  need  analysis  system  in  the 
calculation  of  an  expected  family 
contribution  for  the  1988-89  academic 
year  under  the  Perkins  Loan,  College 
Woric-Study  (CWS).  Supplemental 
Educational  Opportunity  Grant  (SEOG) 
(known  collectively  as  Oie  campus- 
based  programs).  Income  Contiiigent 
Loan,  and  Guaranteed  Student  Loan 
(GSL)  Programs,  the  institution  can  be 
assured  that  ihe  expected  family 
contribution  produced  by  the  system 
will  accurately  reflect  the  expected 
family  contribution  described  in  Title 
IV,  Part  F.  of  the  Higher  Education  Act 
of  1965,  as  amended  (HEA). 

FOR  FURTHER  INFORMATION  CONTACT 

Margaret  O.  Henry  or  Richard  P.. 
Coppage,  Division  of  Policy  and  Program 
Development,  Office  of  Student 
Financial  Assistance,  Department  of 
Education,  400  Maryland  Avenue  SW.. 
Room  4018,  ROB-3,  Washington,  DC 
2020Z  Telephone  (202)  732-4490. 

Program  Information 

The  campus-based  and  Guaranteed 
Student  Loan  programs  are  "need- 
based"  student  financial  aid  programs. 
In  order  to  award  financial  aid  under 
each  program,  an  institution  must 
determine  whether  a  student  has 
financial  need.  The  institution  ! 

determines  a  student's  financial  need  by 
subtracting  from  the  student's 
educational  cost  his  or  her  expected 
family  contribution,  i.e.,  the  amount  the 
student  his  or  her  spouse  and.  in  the 
case  of  a  dependent  student,  his  or  her 
parents,  may  reasonably  be  expected  tb 


contribute  toward  his  or  her  educational 
costs. 

Institutions  participating  in  the  ICL 
Demonstintion  Project  must  make  ICLs 
reasonably  available  first  to  all  eligible 
students  who  demonstrate  financial 
need. 

Part  F  of  "ntle  IV  of  the  Higher 
Education  Act  of  1965  (HEA).  after  its 
amendment  by  the  Higher  Education 
Amendments  of  1986.  provides  detailed 
formulas  for  detennining-a  student's 
expected  family  contribution  for  the 
campus-ba^ed.  ICL  and  GSL  programs. 
The  statutory  formulas  specify  the 
criteria,  data  elements  and  tables  for 
schedules  of  expected  family 
contributions  for  these  programs. 

As  authorized  by  the  HEA  and  as  a 
service  to  institutions,  the  Secretary 
certifies  that  an  expected  family 
contribution  produced  by  a  need  . 
analysis  system  listed  in  this  notice 
aoburately  reflects  the  expected  family 
contribution  prescribed  by  Title  IV-F  of 
the  HEA. 

Each  need  analysis  servicer  whose 
systeih  is  listed  below  as  certified  by  the 
Secretary  is  able  to  calculate  an 
expected  family  contribution  imder  Title 
IV-f  of  the  HEA  when  an  applicant 
provides  the  data  elements  necessary 
for  that  calculation  in  a  complete  and 
consistent  maimer.  A  need  analysis 
servicer's  system  that  perfbrms  this 
function  is  certified  at  Level  1. 
'  Under  Level  2,  the  need  analysis 
servicer's  system  performs  the  function 
described  under  Level  1  and  selects 
applicants'for  verification  under  ED 
ijistnictions  for  that  selection. 

Under  Level  3,  the  need  analysis 
servicer's  system  performs  the  function 
described  imder  Level  1  and  calculates 
an  expected  family  contribution  under 
Title  IV-F  of  the  HEA.  even  when  an 
applicant  provides  incomplete  and 
inconsistent  data,  through  the  use  of  ED 
edits. 

Under  Level  4,  the  need  analysis 
servicer's  system  performs  the  function 
described  under  Level  1  and  calculates 
an  expected  family  contribution  under 
Title  IV-F  of  the  HEA  even  when  an 
applicant  provides  incomplete  and 
inconsistent  data  through  the  use  of  ED 
edits  and  to  sdects  applicants  for 
verification  under  ED  instructions  for 
that  selection. 

The  following  need  analysis  systems 
are  certified  at  Level  1: 
All-Calc 
American  College  Testing  Program. 
2255  North  Dubuque  Road.  P.O.  Box 
168.  Iowa  City.  Iowa  52243.  (319) 
337-1040 
CARS  Administrative  Computer  System 
CARS  Information  Systems 
Corporation.  400Q  Executive  Park 


Drive.  Cincinnati.  Ohio  45241,  (513) 
563-4542  < 

COLLEAGUE 
DATATEL.  4375.Fair  Lakes  Court. 
Fairfax.  Virginia  22033  (703)  968- 
9000 
Electronic  Need  Analysis  System. 
•  United  States  Department  of 

Education 
Federal  Student  Aid  Information 
Center,  P.O.  Box  84.  Washington. 
D.C.  20044.  (800)  333-4636 
IffiSC-ABLE  1988-89 
New  York  State  Higher  Education 
Services  Corporation,  99 
Washington  Avenue,  Albany,  New 
York  12255.  (518)  474-8336 
RCN  Need  Analysis 
Regents  Computer  Network.  150 
Causeway  Street' Boston. 
Massachusette  02114.  (617)  727-9500 
SAM— Level  1 
Sigma  Systems,  Inc.,  1508  Corner 
Avenue.  Los  Angeles.  California 
90025,  (213)  477-1421 
The  following  need  analysis  systems 
an  certified  at  Level  2: 
Administrator 
EDTECH  (formerly  M-Data,  Advanced 
Process  Laboratories,  Financial 
Analysis  Service,  and 
CompuGrant),  13464  Northland 
Drive,  Big  Rapids.  Michigan  49307, 
(616)  796-8641 
COLLEGIATE  DATA  SYSTEMS- 
FAMILY  CONTRIBUTION  AND 
TSC  EDITS 
COLLEGIATE  DATA  SYSTEMS,  3909 
Valley  Stream  Drive,  Raleigh.  North 
Carolina  27604,  (919)  787-8263 
CSA  Financial  Aid  Calculator,  500Q 
Series 
Calculator  Systems  Associates,  1426, 
W.  Sixth  Street  Suite  206,  Corona. 
CaUfomia  9172a  (714)  734-3818 
CSA  Financial  Aid  Calculator,  6000 
Series 
Calculator  Systems  Associates,  1426. 
W.  Sixth  Street,  Suite  206,  Corona. 
California  91720,  (714)  734-3818 
DFAS  LEVEL  2  NEED  ANALYSIS 
Diversified  Financial  Aid  Services, 
Inc.,  2108  East  Thomas  Road  #116, 
Hioenix.  Arizona  85016.  (602)  957- 
0784   ' 
National  Education  Centers 
National  Education  Centers.  1732 
Reynolds,  Irvine.  California  92714. 

(714)  261-7606      

NEED/3000  and  PC4^fEED 
Computing  Options  Con^iany,  136 
East  Street  Frederick.  Maryland 
21701.  (301)  662-5592 
SAM— Level  2 
Sigma  Systems.  Inc.,  1508  Cotner 
Avenue.  Los  Angeles,  California 
90025.  (213)  477-1421 
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SNAP  n  (Traditional  &  Proprietary) 
s     Floppy  Disk 
BDTECH  (Formerly  M-Data, 
Advanced  Process  Laboratories, 
Financial  Analysis  Service,  and 
CompuGrant),  13464  Northland 
Drive.  Big  Rapids,  Michigan  49307, 
(616)  796-6641 
THE  Pell  and  F.C  System 
Education  Associates  Computer 
Division,  Inc.,  2018  Naamans  Road, 
Suite  B-6,  Wilmington.  Delaware 
19810.  (302)  475-8036 
The  following  need  analysis  systems 
are  certified  at  Level  3: 
RECALC 
American  College  Testing  Program. 
2255  North  Dubuque  Road,  P.O.  Box 
168,  Iowa  City,  Iowa  52243.  (319) 
337-1040 
SAM— Level  3 

.  Sigma  Systems,  Inc.,  1508  (Jotner 
Avenue,  Los  Angeles,  California 
90025,(213)477-1421 
Student  Aid  Reporting  and  Analysis 
(SARA) 
American  College  Testing  Program, 
2255  North  Dubuque  Road.  P.O.  Box 
168,  Iowa  City,  Iowa  52243,  (319) 
337-1040 
The  following  need  analysis  systems 
are  certified  at  Level  4: 
ACT  Student  Need  Analysis  Service 
(SNAS) 
American  College  Testing  Program. 
P.O.  Box  168,  Iowa  City,  Iowa  52243, 
(319)  337-1040 
ATLANTA  STUDENT  AID— 
"CALCPLUS" 
Atlanta  Student  Aid,  5037  Bell  Drive, 
Smyrna.  Georgia  3008a  (404)  434- 
3445 
CareerCom  Need  Analysis  System 
CareerCom  Corporation.  1801  Oberiin 
Road,  Middletown.  Pennsylvania 
17057.(717)939-1981 
City  University  of  New  York 
aty  University  of  New  York.  George 
Chin.  University  Director— Student 
Financial  Assistance.  101  W,  31st 
Street  7th  Floor.  New  Yoric,  New 
York  10001.  (212)  947-6000 
College  Scholarship  Service/College 
Board  Need  Analysis  System 
College  Scholarship  Service/College 
Board.  45  Columbus  Avenue.  New 
York.  New  York  10023.  (212)  71»- 
8171 
DATA-ED  NEED  ANALYSIS 
Xitron  Systems.  Ina.  71  Route  206  S.. 


Somerville.  New  Jersey  08876,  (201) 

526-6700 
Director's  Assistant  Financial  Aid 

System  Need  Analysis  Calc. 
United  Edcuation  and  Softwai«,  3600 

South  Miimesota,  Sioux  Falls,  South 

Dakota  57105,  (605)  33»-3788 
EdDGE  in  +  Need  Analysis 
Diversified  Financial  Aid  Services, 

Inc.,  2108  East  Thomas  Road  #116, 

Phoenix,  Arizona  850ia  (602)  957- 

0784 
EGA  SUPER-COMP  NEEDS  SYSTEM 
Earle,  Grovatt  &  Assoc..  Inc..  356  Main 

Street  Matawan.  New  Jersey  07747. 

(201)290-9050 
Family  Contribution  (FC)  printed  on  the 

Student  Aid  Report,  United  States 

Department  of  Education 
Federal  Student  Aid  Information 

Center,  P.O.  Box  84,  Washington. 

D.C.  20044.  (800)  333-4636 
FARE  (Federal  Aid  Report  of  EligibilityJ 

and  NEED-LINK 
EDTECH  (formerly  M-Data,  Advanced 

Process  Laboratories.  Financial 

Analysis  Service,  and 

CompuGrant).  13464  Northland 

Drive,  Big  Rapids.  Michigan  49307, 

(616)  79ft-8641 
FAST 
FAST,  Inc.  &  Donald  G.  Watson  and 

Assoc.,  4015  E.  Ashlan,  Fresno, 

California  93726.  (209)  222-6564 
Graduate  and  Professional  School 

Financial  Aid  Service 
Educational  Testing  Service.  Rosedale 

Road,  Princeton,  New  Jersey  08541, 

(609)734-5955 
INAS,  The  Institutional  Need  Analysis 

System 
College  Scholarship  Service/College 

Board,  Suite  480. 2099  Gateway 

Place,  San  Jose,  CaUfomia  951ia 

(408)288-6800 
nUS  Needs  Analysis  Package 
Michael  V.  Fox,  Vice-President 

Software  Research  Northwest  Inc. 

17710 100th  Avenue.  S.W..  Vashon 

Island.  Washington  98070.  (206)  463- 

3030 
ISSC-AFSSA 
Ifiinois  State  Scholarship  Commission. 

Client  Services.  106  Wibnot  Road. 

Deerfield.  Illinois  60015.  (312)  046- 

8500 
MICRO-FAIDS 
College  Scholarship  Service/College 

Board,  Suite  48a  2099  Gateway 

Race.  San  Jose,  CaUfomia  95110, 


(408)  286-«800 
Mitchell  Sweet  ft  Associates  Needs 

Analysis  System 
MitdieU  Sweet  A  Associates,  1628  S. 

Edward  Drive,  Tempe,  Arizona 

85281,  (602)  966-2900 
Need  Analysis  Assistant  Microcomputer 

System 
Educational  Testing  Service,  P-129 

Educational  Testing  Service, 

Princeton,  New  Jersey  08541,  (609) 

734-1194 
WIEAA  Need  Analysis  and  Packaging 

System 
Pennsylvania  Higher  Education 

Assistance  Agency  (KiEAA),  660 

Boas  Street  Harrisburg, 

Pennsylvania  17102,  (717)  257-2750 
RGM  Aid  Mangement  System 
R.  Gonzalez  Management  Inc.,  3400 

W.  Jefferson  Blvd.,  Los  Angeles, 

California  90018-3235,  (213)  732- 

0573 
RGM  Instant  Need  Analysis  System 
R.  Gonzalez  Management  Inc.,  3409 

W.  Jefferson  Blvd.,  Los  Angeles. 

CaUfomia  90018-3235,  (213)  732- 

0573 
SAFE  System 
Information  &  Communications,  Inc^ 

5601  La  Jolla  Blvd.,  La  JoUa. 

CaUfomia  92037,  (619)  454-9765 
SNAP  (System  for  Need  Analysis 

Processing) 
Cybernetics  i  Systems,  Inc.  550 

Water  Street  Jacksonville.  Florida 

32202.  (904)  632-8100 
Student  Aid  Management  System  (SAM) 
Sigma  Systems.  Inc..  1S08  Cotner 

Avenue.  Los  Angeles.  CaUfomia 

90025.  (213)  477-1421 
USA  Funds  WhizApp 
United  Student  Aid  Funds.  Inc.  8115 

Knue  Road.  IndianapoUs,  Indiana 

4625a  (317)  576-1160 

(Catalog  of  Federal  Domestic  Asststance  No. 
84.006,  Perkins  Loan  (foRneriy  the  National 
Direct  Student  Loan)  Program:  84.003.  Ckillege 
Work-Study  Program:  84.007,  Supplemental 
Educational  Opportunity  Grant  Program;  and 
84.032,  Guaranteed  Student  Loan  Program.  N/ 
A  for  Income  Contingent  Loan  Program) 

Dated:  )une  2. 1968. 
KaoMdi  0.  WUtahMd. 

Acting  Secretary  for  PoBtaecondmy 
Education. 
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FEDERAL  TRADE  COMMISSION 

16  CFR  Part  305 

Rules  for  Using  Energy  Costs  and 
Consumption  Information  Used  in 
Labeling  and  Advertising  of  Consumer 
Apptances  Under  ttie  Energy  Policy 
and  Coftservation  Act 

agency:  Federal  Trade  Commission. 
ACnoiC  Notice  of  proposed  rulemaking. 

summary:  The  Appliance  Labeling  Rule 
went  into  effect  on  May  19, 1980.  Since 
that  time,  the  Commission  has  obtained 
information  indicating  that 
modifications  to  the  Rule  should  be 
considered.  For  example,  because  of 
inlertjst  in  the  Rule,  in  January  1983, 
Commission  staff  held  a  public  meeting 
in  Washington.  DC  to  gather  comments 
on  the  Rule  from  manufacturers, 
retailers,  consumers  and  consumer 
groups,  state  and  federal  agencies  and 
other  persons.  The  Conunission  has 
continued  to  receive  informal 
suggestions  about  Rule  modifications 
and  improvements  since  that  meeting.  In 
addition,  comments  received  during  the 
Regulatory  Flexibility  Act  review  of  the 
Rule  contained  usefid  suggestions  on 
ways  to  modify  the  Rule.* 

After  considering  all  of  the 
informabon  received  concerning 
possible  Rule  modifications,  the 
Commission  is  proposing  a  number  gf 
specific  changes  in  the  ^^Uaace 
Labeling  Rule.  The  COmnrisncm  is  also 
seeking  comment  on  several  other  parts 
of  the  Rule  that  may  warrant rhsngsj. 
including  a  suggestion  that  the  Rule  be 
amended  to  permit  manufacturers  of 
covered  products  to  label  only  display 
models.  The  Commissioa  has  also     f 
included  a  (laestioH  on  the  •lEects,  if " 
any,  of  the  appUaaoe  afficteacy 
standards  contained  in  recently  enaded 
legislatioa  PfamRy,  the  Coamdssion  i» 
(matiint  cinuaeflrt  en  wbetfaer  the  Rule's 
coverage  should  be  expanded  to  inchide 
gas  and  kerosene  space  heaters.      T 
dates:  Written  comments  must  be 
submitted  on  or  before  July  28. 1988. 

Persons  desiring  a  public  hearing  on 
the  proposed  amendments  should  advise 
the  Presiding  Officer  by  no  later  than 
Jidy  13, 1968.  If  hearings  are  scheduled, 
the  date  and  time  of  the  hearings,  as 
well  as  the  date  for  submiseion  of 
prepared  witness  statements  and 
exhibits,  will  be  announced  in  a  ' 
subsequent  Notice. 
AOOMSas:  Written  comments  and 
requests  for  public  hearings  should  be 
submitted  to  Henry  B.  CabelL  Presiding 
Officer.  Federal  Trade  Commission. 


Washingtan.  DC  20580,  202-328-a6«2. 
Written  comments  should  be  sobmitted. 
when  feasible  and  not  burdensome,  in 
five  copies. 

FON  RmTHER  NirOIIMATION  COMfnCn 
James  Mills.  Attorney,  202-32e>a)35, 
Division  of  Enforcement,  Federal  Trade 
Commission,  Washington.  DC  20S8a 

SUPPLEMENT  ARY  MPOIIMATIONt 
I.  Background 

Section  324  of  the  Energy  Public  and 
Conservation  Act  of  1975  (EPCAJ " 
requires  the  Commission  to  prescribe 
labeling  rules  for  the  disclosiue  of 
estimated  annual  energy  cost  or 
alternative  energy  consumption 
information  for  at  least  thirteen 
categories  of  appliances  classified  as 
"covered  products"  by  seetkm  S22(a)  oS 
EPCA:  (1)  Refrigerators  and  refrigarator- 
freezers;  (2)  freezers;  (3)  ifishwa^ra; 
(4)  clothes  dryers;  (5)  water  heaters;  (6) 
room  air  conditioners;  [7]  home  heating 
equipment,  not  including  fumaoes;  (6) 
television  sets;  (9)  kitchen  ranges  and 
ovens;  (10)  clothes  washers;  (11) 
htmiidifiers  and  dehumidifiers;  (1^ 
central  air  conditioners;  and  (13) 
furnaces.  Before  these  labeling 
requirements  may  be  prescribed,  die 
statute  reqaires  the  Department  of 
Energy  (DOE)  to  develop  test  procedure 
that  measure  how  much  energy  the 
appliances  uses.  In  addition.  DOE  is 
required  to  deteimine  the  representative 
average  co^  a  consumer  paya&ir  the 
different  t>'pes  of  energy  available. 
Cangress  pioeided.  in  section  3M(bK5) 
of  VGA.  diat  tkb  Commission  eoold 
exempt  from  coverage  products  in 
categories  1-9  if  labeling  is  not 
tedutiealV  or  economicaUy  feasibie, 
aad  ptoducts  from  categories  10-13  for 
the  same  reason  or,  alternatively,  if 
labeling  wwM  not  be  likely  to  assist 
ooosoaMrs  in  mdking  purchasing 
decisions. 

On  November  19. 1979,  die 
CaamussioBiBi6led  a  final  Rule  coveitog 
seven  of  the  twelve  appliance  categoiies 
that  were  then  covered  by  DOB  test 
procedures:  refrigerators  and 
refrigerator-freezers,  freezers, 
dishwashers,  water  heaters,  clothes 
washers,  room  air  conditioners  and 
furnaces.*  The  Rule  applies  to  products 


manufactured  after  May  19, 1980.  The 
Conunission  recently  amended  the  Rule 
to  include  the  category  of  central  air 
conditioners  and  heat  pumps.* 

For  most  product  (Tategories,  the  Rule 
requires  that  dollar  energy  costs  and 
related  information  be  disclosed  on 
labels  and  in  retail  sales  catalogs.  For 
three  of  the  categories — room  air 
conditioners,  furnaces  and  central  air 
cmiditioners— dollar  energy  costs  are 
impractical  as  the  primary  energy  usage 
diaclosure.  for  reasons  discussed  below. 
For  these  products,  energy  efficiency 
ratings  ("EER's")  must  be  disclosed, 
either  on  the  labels  (for  room  air 
conditioners  and  central  air 
oomtttioners)  or  on  fact  sheets  (for 
furnaces).*  The  corresponding  cost 
information  must  be  disclosed  on  the 
label  for  room  air  conditioners,  on  fact 
dieets  for  furnaces  and  for  central  air 
conditioners  on  fact  sheets  or  in  a 
directory.  These  required  disclosures 
and  all  claims  concerning  energy 
consumption  made  in  writing  or  in 
broadcast  advertisements  must  be 
based  on  the  results  of  the  DOE  test 
procedures.  Even  products  that  the 
Commission  exempted  from  the  Rule's 
labeling  requirements  must  be  tested  in 
accordance  with  the  DOE  procedures 
before  energy  claims  can  be  made.  In 
addition,  certain  point-of-sale 
promotional  materials  must  disclose  the 
availability  of  energy  cost  or  energy 
efficiency  rating  information. 

n.  The  Modifkattons:  Proposed 
AmendnMOts  and  QuestioDS 

In  today's  Federal  Register  Notice,  the 
Commission  is:  (1)  Announcing  and 
soliciting  comments  on  two  proposed 
amendments  concerning  furnace 
lequirements:  (2)  announcing  and 
soliciting  comments  on  a  proposed 


>  so  Fit  uses  (April  a  1986). 


•  Pob.  L  M-1S3. 19  SUt.  S71  (Dec.  22. 197S). 

•  44  FR  6640S.  IS  CFR  Part  SOB  (Nov.  ISl  IS09)rTte 
Sutement  of  Ba*U  and  PnrpoM  (8BP)  te  toHHl 
Rule  deaeribM  the  nucat  die  CommiaiMi 
exempted  tiie  other  catagoriee  af  oowfi  pfodiMlft 
Id.  et  6S467-SS.  The  SBPaxplaina  liiet '" 
CowHrieefam  cenehided  tiiat  Conyeaa 
throv«h  the  eUtutoiy  emmptkn  e(Meiiak4» 
pnMfaict  cdtaforiaa  to  be  emhktaA  It  lii» 
Conmieaiea  fnond  UmI  the  eaat  a(  die 
piiafrani  woM 
benefll*  to  coaauaMis."  U.  at 


«S2FR4ea88(Oeciai967).  . 

»  Geaera^  defioad.  the  eaetsy  factor  ia  • 
■aaaure  of  the  aairfiil  output  of  an  appUaace't 
aarvioea  divided  by  die  energy  inpuL  Wheo 
pmnulgatins  die  teat  praceduxea.  IX)B,  aa  required 
by  EPCA.  deveteped  at  laaat  two  ■Maaurea  of 
•aawaaManption  for  each  appUaaca  catagoiy. 
OMihHii  on  eatimated  dollar  ooat  of  operadoR, 
arai  •■■  alher— the  energy  {actor.  In  dw  caae  of 
ctoateaantrol  aqaipaoenl  DOBuaed  the 
—nmriatiim  cnrrendy  folbwad  by  die  kiduatry  to 
dSMTibe  die  energy  hctor  for  Ihoee  piodvota. 
Henoe.  tfM  energy  factor  for  foom  air  eoaditionert  ia 
callad  die  EBR  (energy  effldeocjr  lado).  for 
foraaoea.  die  AFUltf  (awntatfael  attUntton 
aflldeney),  flar  central  air  eondmaoara  and  die 
«IbUi«  fancMon  of^eal  ponpe.  the  S88R  (aeaaonal 
energy  eactencyradag).  end  for  the  heating 
Ipwdoa  of  heat  pompa,  die  HBPP  (haadng  aeaaanal 

jWTIlWMIIlfllllll  "    '—--■" '-'—-•^-t- 

al  afibHB  acronyaM  aw  raimedto  aa  the  m 
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amendment  to  the  requirements  for 
room  afr  ooaditimiers:  and  (3)  soliciting 
comments  on  a  number  of  proposals  that 
may  lead  to  amendments.  In  accordance 
with  a  directive  in  section  .33B(a}  of 
EPCA.  the  Commission  hereby  affords 
interested  persons  the  opportunity  to 
present  their  views  orally  at  a  public 
hearing.  Those  interested  in 
participating  in  a  hearing  should  notify 
the  Pretiding  Officer,  in  writing,  by  no 
later  than  July  13. 1988,  at  the  following 
address:  Henry  B.  Cabell,  Presiding 
Officer,  Federal  Trade  Commission, 
Washington.  DC  20580. 

A.  Proposed  Amendments  to  Energy 
-  Usage  Disclosure  for  Furnaces 

1.  Background:  Current  Furance  Labeling 
Requirements 

Section  324(c)  of  EPCA  mandates  that 
two  disclosures  appear  on  labels.  The 
first  is  the  estimated  annual  operating 
cost  of  the  product  The  second  is  a 
range  of  estimated  annual  operating 
costs  for  comparable  products.  An 
alternative  measure  of  energy 
consimiption  (instead  of  operating  cost) 
may  be  used  iif  the  Commission 
determines  that  the  disclosure  of 
estimated  annual  operating  costs  is  not 
economically  feasible  or  that  labeling 
with  energy  costs  is  not  likely  to  assist 
consimiers  is  making  purchasing 
decisions. 

During  the  promulgation  of  the 
original  Rule,  the  Commission  concluded 
that  for  home  heating  and  coohng 
equipment  (which  includes  room  air 
«Miditimier8,  central  air  conditioners 
and  furnaces),  the  disclosure  of  energy 
usage  required  by  §  30S.ll(b)  of  the  Rule 
should  be  in  the  form  of  an  energy 
efficiency  rating  instead  of  an  estimated 
aimual  cost  of  operation.  The 
Commission  reached  this  conclusion 
because  the  use  of  these  appliances 
differs  widely  due  to  the  variefy  of 
climate  conditioivs  in  the  United  States. 
Therefore,  a  meaningful  average  energy 
cost  for  the  operation  of  these  product 
categories  would  be  very  difficult  if  not 
impossible,  to  quantify  on  a  national 
basis. 

The  energy  efficiency  rating 
disclosures  for  these  products  are 
derived  through  the  DOE  test 
procedures  and  are  independent  of 
climatic  effects  on  energy  usage.  Cost 
information  must  still  be  disclosed,  but 
not  as  the  primary  energy  usage 
disclosure.  It  appears  in  the  form  of  cost 
grids  below  the  primary  EER  disclosure 
on  the  room  air  conditioner  label. 

For  furnaces,  the  Commission 
determined  that  energy  efficiency  and 
cost  information  was  too  complnc  to 
disclose  on  a  label  and.  Un^efote.  was 


not  likefy  to  assist  consumers  In  making 
purchasing  decisions.*  Furtfier,  because 
consumers  often  buy  from  contractors 
and  are  unlikely  to  see  specific  furnace 
units  before  purchase,  the  Commission 
determined  at  dtat  time  that  labels  on 
furnaces  would  not  be  an  effective 
disclosure  format  Instead,  the 
Commission  required  the  EER  and  cost 
information  to  be  disclosed  on  a 
separate  ener^  fact  sheet  instead  of  on 
a  label  attached  to  the  product  A. 
different  tjrpe  of  label  containing  general 
energy-saving  tips  (instead  of  energy 
usage  information)  and  referring  the 
consumer  to  the  fact  sheet  must  be 
affixed  to  each  furnace. 

The  fact  sheets  show  the  various 
combinations  of  components  available  ^ 
and  the  overall  efficiency  of  any  set  of 
component  combinations.  In  addition, 
the  fact  sheets  provide  cost  grids  for 
estimating  what  that  "system"  could 
cost  the  consumer  to  operate,  depending 
on  geographic  location  and  utilify  rate 
structures. 

lite  specific  requirements  of 
S  305.11(b)(3)  of  the  Rule  are  that  each 
fact  sheet  must  show: 

The  name  of  the  mantifacturer  or  private 

labelen 
The  model  niunber  of  the  furnace; 
The  capacity  of  the  furnace; 
The  EER  of  the  furnace; 
The  applicable  ranges  of  comparabilify; 
Placement  of  die  partictilar  furnace  on 

the  range  scale; 
Yearly  cost  information;  and 
A  statement  that  coats  and  EER's  are 

based  on  standard  government  tests. 
Retailers  must  make  fact  sheets 
available  to  customers  at  their  place  of 
business.  If  retailers  make  sales  away 
from  their  place  of  business,  they  must 
show  fact  sheets  to  their  ctistomers 
before  the  sale.  - 

For  central  air  conditioners,  the 
Commission  recently  adopted  a  different 
labeling  format  The  labels  on  central  air 
conditioners  contain  the  primary  energy 
disclosure,  the  EER,  and  its  associated 
comparability  range.  They  also  direct 
consimiers  to  either  fact  sheets  or 
directories  for  detailed  cost  information. 
The  Commission  now  believes  that  this 
alternative  disclosure  system  may  be  an 
efficient  way  to  provide  energy 
information  for  furnaces. 


2.  The  Directory  Option  Amendment 

The  proposed  directory  option  for 
furnace  mantifacturers  is  identical  to 
what  the  Commission  is  allowing  for 
central  air  conditioner  manufacturers. 
Under  this  option,  manufacturers  would 
comply  with  the  Rule's  disclosure 
requirements  by  listing  require5l 
information  in  a  trade  association 
directory,  rather  than  on  fact  sheets. 
This  option  was  proposed  by  the  Gas 
Appliance  Manufacttirers  Association 
(GAMA)  *  and  others  during  a 
rulemaking  proceeding  initiated  in  1961 
to  consider  whether  two  new  types  of 
furnaces  *  should  be  included  under  the 
Rule's  coverage.  The  Commission 
rejected  GAMA's  proposal  because  it 
went  beyond  tlie  scope  of  the 
rulemaking,  which  was  conducted  for 
the  sole  purpose  of  determining  whether 
the  two  new  types  of  furnaces  should  be 
covered  under  the  Rule."*  For  reasons 
detailed  below,  the  Commission 
believes  that  GAMA's  proposal  now 
merits  serious  consideration  and 
publishes  a  proposed  amendment  to 
implement  it. 

At  the  time  of  this  proposal,  GAMA 
was  about  to  launch  a  voluntary 
certification  program  for  furnace 
manufactiu-ers.  The  program,  which  has 
since  been  put  into  effect  is  open  to  all 
manufacturers  of  residential-size 
furnaces,  llie  program  involves 
participating  manufacturers  submitting 
to  GAMA  energy  efficiency  information 
derived  from  tests  performed  by  using 
die  DOE  test  procedures.  GAMA 
conducts  verification  testing  and 
maintains  an  internal  enforcement 
mechanism."*  The  program  also 
includes  the  publication  and  distribution 
of  a  Directory  listing  participating 
manufacturers  along  with  the  DOE  test- 
derived  efficiency  and  aimual  cost 
information  on  each  of  the  models  they 
produce. 


*  To  coaununicate  energy-uaage  information, 
including  aaaodated  coata.  relating  to  a  "family"  of 
(imllar  fumacei  with  the  aame  baiic  ■tructura  and 
capacity  (difhranoee  ftenralng  from  variou* 
igniUon  ayatema.  bnmera  or  venting  techniquea) 
woulifheve  required  a  macfa  larger  label  that  waa 
Ukely  to  be  coafualng  to  conaumeta. 

^  For  example,  whether  the  furnace  would  be 
available  with  a  vent  damper,  (tandby  pilot, 
automatic  Ignitioa.  etc. 


■  The  Gaa  Appliance  Manufacturera  Aaaociation 
i(  one  of  the  two  trade  asaociations  repretenting 
members  of  the  furnace  manufacturing  industry.  The 
other  principal  furnace  industry  trade  euociation  ia 
The  Hydronics  Institute.  Berkeley  Heights,  New 
Jersey. 

*  Pulse  combustion  furnaces  end  condensing 
furnaces.  The  Notice  of  Proposed  Rulemaking  waa 
published  at  40  FR  38105  ()uly  24. 1981). 

'<>  S2  FR  46888  at  46694  (Dec.  10. 1S87). 

"  GAMA  has  randomly  selected  appliance 
models  tested.by  an  indepemlent  laboratory  to 
ensure  the  accuracy  of  reported  energy  eSiciency 
'information.  In  addition,  if  one  GAMA  membet 
challenges  the  validity  of  another  member's  energy 
usage  figures  in  the  Directory,  GAMA  will 
investigate  and  determine  whether  the  claimed 
results  are  accurate.  If  they  are  inaccurate,  GAMA 
will  publish  the  corrected  figures  In  the  next  issue  of 
its  Directory,  together  with  the  inaccurate  figures 
they  replace.  GAMA  will  also  note  that  the  rerating 
is  done  involuntarily,  if  such  is  the  case. 


BEST  COPY  AVAILABLE 
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GAMA  contended  that  this  Directory 
would  be  superior  to  the  existing  fact 
sheets  as  an  energy  usage  disclosure 
system  because  it  would  contain 
infonnation  on  the  majority  of  models 
available  in  the  marketplace.  This. 
GAMA  suggested,  would  enable' 
consumers  to  compare,  in  one  booklet, 
the  various  emdences  and  estimated 
energy  costs  of  many  models  without 
having  to  amass  a  collection  of  fact 
sheets  &t>m  different  retail  outlets. 
GAMA  indicated  that  the  comparability 
ranges  for  furnaces  would  appear  in  the 
front  of  the  Directory  in  the  form 
presently  published  by  the  Commission 
in  the  Fedanl  Raptor.  In  addidoo,  the 
ranges  would  be  broken  down  as  to 
furnace  type.  For  example,  there  would 
be  separate  ranges  for  horizontal  or 
outdoor  types  of  furnaces. 

GAMA  also  suggested  that  the 
required  labels  on  individual  furnace 
units  could  direct  consumers  to  the 
Directory  for  efBdency  and  cost 
information,  rafter  than  to  fact  sheets. 
GAMA  would  distribute  the  Directory  to 
all  GAMA  inembers  in  quantity,  and 
would  make  reference  copies  available 
to  aU  public  libraries.**  For  consumers 
and  others,  the  Directors  would  be 
available  at  their  production  cost  to 
GAMA.  which  was  estimated  at  around 
$5  a  copy: 

GAMA  contended  that  diis  plan 
would  represent  a  significant  potential 
savings  to  the  industry  in  production 
costs  of  fact  sheets.  During  the 
rulemakii^  to  include  additional  furnace 
types.  GAMA  estimated  that  iU  cost  bf 
'  producing  the  Directory  would  be  equal 
to  the  cost  to  one  fair^sized 
manufacturer  of  producing  all  its       ' 
required  fact  sheets. 

To  assist  manufacturers  and  the 
Commission's  staff,  GAMA  also  offered 
to  act  as  a  central  collection  agency  for 
all  required  submissions  of  data  under 
i  305.8  of  the  Rule.  Under  diis  plan, 
manufacturers  submit  test  results  to 
GAMA.  GAMA  uses  the  infonnation  to 
prepare  the  Directory  and  submits  the 
information  to  the  FTC**  Participants  hi 
the  program  Include  the  manufacturers 
of  oil-fired  furnaces  and  boilers  as  well 
as  manufacturers  of  gas-fired  products. 
Electric  Tumace  manufacturers  have  not 
elected  to  participate  In  the  program  or 
the  directory.**  Manufacturers  who 


■*  A  GAMA  Nmnl«ner  mailed  in  May.  1986. 
iiMlicatea  ^mt  Oinetoriaa  an  cnnmtly  being  mailed 
loall  pubUe  UbtarieA  including  toajDcfaea. 

' »  The  CommitrtoB't  rtaff  agreed  to  thia  propoeal 
and  aocapts  the  GAMA  Diractoiy  aa  a  aubmiaakm 
under  1 30SS  for  ail  paitldpating  meaben. 

'*  GAMA  kaa  iofonned  die  ataff  that  it  could 
accommodate  raqueata  from  manufacturan  wtahlng 
to  inchide  Ihair  electric  (vraacea  ia  GAMAj 
oarticatiaa  program,  which  indudea  the  dinctpgr. 


choose  not  to  submit  information  to 
GAMA  are  stiU  required,  under  EPCA 
and  the  Conunission's  Rule,  to  submit 
the  required  information  directiy  to  tha 
Commission. 

In  sum.  GAMA  contended  that  its 
proposal,  if  adopted,  would: 

(1)  Provide  conSimiers  energy  usage 
information  on  the  majority  of  available 
fiunace  models  in  one  docxunent; 

(2)  Simplify  the  data  collection  and 
range  publicaticm  job;  «nd 

(3)  Result  in  sa^ngs  to  the  industry, 
and,  hence,  to  consumers. 

The  Commission's  staff  originally 
believed  that  this  alternate  proposal  fell 
short  of  the  plan  for  the  dissemination  of 
energy  information  envisiohed  in  EPCA. 
In  the  August,  1983  Furnace  Staff  Report, 
staff  noted  the  following  objections: 

(1)  The  proposal  did  not  provide  for  a 
Directory  in  every  retail  outiet; 

(2)  The  proposal  envisioned  a  one- 
time listing  of  all  the  ranges  of 
comparability  at  the  firont  of  Uie 
Directory.  This  did  not  provide  for  a 
disclosure  of  each  individual  product's 
efficiency  on  the  scale,  as  required  by 
the  Commission's  Rule; 

(3)  Staff  was  concerned  that 
enforcement  problems  could  result  as 
the  result  of  errors  in  the  Directory 
atbibuUble  solely  to  GAMA; 

(4)  The  Directory  could  potentially 
confuse  consumers  by  virtue  of  its  sheer  . 
bulk.  Since  products  would  be  listed  by 
manufacturer,  rather  than  by  effedency, 
consumers  would  need  considerable 
skill  to  use  such  a  Directory; 

(5)  Since  partidpation  in  the  GAMA 
program  would  be  voluntary,  fact  sheets 
would  still  be  an  option.  Staff  was 
concerned  about  the  lack  of  uniformity 
between  these  two  types  of  disdosures. 

In  commenting  on  the  Furnace  Staff 
Report,  GAMA  contended  that  it  has 
modified,  or  plans  to  modify,  the 
Directory  to  respond  to  some  of  these 
concerns  and  thiat  some  other  concerns 
are  not  well-founded.  For  exaii^>le. 
G^fA  planned  to  add  a  feature  to  the 
Directory  that  would  enable  consumers, 
by  means  of  an  explanation  and 
directions  in  the  fi»nt  of  the  Directory, 
to  place  a  furnace  on  an  effidency  range 
scale  provided  in  the  Directory. 
According  to  GAMA.  this  feature,  which 
has  been  induded  in  Directories  in  the 
meantime,  helps  consumers  evaluate 
furnaces.  GAMA  also  contended  that 
the  Directories  are  well  distributed.  It 
noted  that  20.000  copies  of  the  Directory 
were  being  provided  annually.  Further, 
in  1988,  GAMA  began  distributing 
copies  through  the  public  library  systma. 
GAMA  also  disagreed  that  the  Directory 
would  be  too  voluminous  for  consumers 
to  deal  with,  and  stated  that  all  the 


information  provided  on  the  many 
products  listed  was  useful  and 
meaningful  to  today's  increasingly 
st^histicated  consimiers. 

The  Commission's  review  of  the 
Directory  indicates  that,  with  die  new 
directions  GAMA  provides,  the 
Directory  is  easier  to  use  and. 
particulariy  with  the  assistance  of  a 
salesperscHi.  is  likely  to  be  an  efficient 
way  for  consumers  to  compare  furnaces. 
Further,  since  the  majority  of 
manufacturers  are  participating  in 
GAMA's  program,  the  concern  regarding 
uniformity  because  some  manufacturers 
will  have  fact  sheets  has  substantially 
abated*  Further,  the  Directory  does  not    . 
appear  to  pose  any  special  or  difficult 
enforcement  issues.  GAMA's 
verification  program  and  internal 
enforcement  mechanism  make  it  likely 
that  errors  or  misrepresentations  will  be 
identified  quickly.  Further,  because  the 
Directory  is  published  semi-annually, 
erron  can  be  corrected  within  six 
months  of  their  appearance. 
ConsequenUy.  in  view  of  the  changes 
GAMA  has  made  and  other  changes 
GAMA  has  btdicated  a  willingness  to 
make,  such  as  induding  the 
Commission-published  ranges  in  the 
.Directory,  the  Commission  is  proposing 
to  amend  die  Rule  to  iadude  die 
directory  optiort  The  proposed 
amendment  includes  two  minimum 
distribution  requirements-^1) 
Distribution  to  substantially  aH  furnace 
seUen  and  (2)  distribution  to  othera  at 
cost  These  requirements  parallel  the 
central  air  conditioner  directory  option 
requirements.  > 

3.  Product-Spedfic  Labels 

In  addition  to  the  directory  option,  the 
Commission  is  proposing  to  modify  die 
disdosure  requirements  for  furnaces  to 
require  labels  like  those  now  required 
for  central  air  conditionen.  Central  air 
conditionen  must  bear  a  label  that  (1) 
shows  energy  efficiency  information 
that  is  specific  to  the  product  to  which  it 
will  be  attached.  (2]  shows  a  "generic 
range"  (discussed  below)  for  aU  central 
air  conditionen.  instead  of  a  range  for 
pro^cts  of-a  size  similar  to  the  labeled 
model,  and  (3)  contains  stronger 
langauge  referring  consumen  to  fact 
sheets  or  a  directory  f<x  additional 
hiformation.  The  label  does  not  contain 
a  cost  grid,  but  directs  consumen  to  a 
directory  or  fact  sheets  lor  cost 
information.  This  diffen  bom  the  label 
presendy  required  for  furnaces,  which 
merely  contains  general  energy-saving 
tips  and  rafen  consumen  to  the  facts 
sheets  for  specific  energy  usage 
information.  Hie  Commission  chose  this 
different  labeling  scheme  for  central  air 


conditionen  to  ensure  that  consumen 
would  have  at  least  minimum  energy 
ii^ormation,  even  if  diey  never  saw  the 
fact  sheets.  The  Commission  is 
proposing  diat  die  type  of  label  diat  is 
now  mandatory  for  central  air 
conditionen  be  required  for  fiimaces. 

In  lieu  of  the  current  "eneigy-savings 
tips"  label  eadi  pjoposed  furnace  label 
will  show  die  EER  of  die  specific 
furnace  model  to  which  it  is  attached. 
(The  Commission,  however,  seeks 
comment  on  alternatives  to  disdosing 
just  die  EER  of  die  spedfic  model.  For 
example,  whether  several  EER's  could 
be  displayed  on  the  range  indicating 
various  features  available,  v^di  would 
allow  diat  label  to  be  used  on  all  the 
relevant  models).  Direcdy  below  the 
EER,  die  label  will  contain  a  "generic" 
range  of  EER's  for  alJ  furnaces  diat  use 
die  type  of  fiiel  (gas.  oil  or  dectridfy) 
used  by  the  labdfed  model  rather  dian 
the  range  for  models  of  a  similar 
capadfy,  as  die  Rule  presendy  requires 
(on  fact  sheets)."  According  to  the 
energy  effidency  data  the  Commission 
has  received  and  publialied.  as  well  as 
the  DOE  eogineen  responsible  for 
promulgatiiig  and  maintaining  the 
energy  usage  test  procedures,  there  is 
roughly  die  same  spread  of  effldendes 
throuj^out  ail  the  various  capadties. 
Thus,  a  single  range  for  any  given  fiiel 
type  entompassing  this  spread,  rather 
than  ranges  for  fourteen  sizes  or 
capadfy  groupings,  is  suffldent  to 
infmn  consumen  of  what  effidencies 
they  can  generaUy  expect  to  find. 
Finally.  Uke  the  central  ait  conditioner 
labels,  the  fiunace  labels  would  contain 
stronger  language  referring  consumen  to 
fact  sheets  or  directories  for  fiuiher 
information  regarding  effidency  and 
operating  costs.** 

Thus,  under  the  proposed 
amendments,  to  the  extent  that 
consumen  shopping  for  furnaces  may 
see  display  models  (if  not  the  spedfic     < 
models  they  would  obtain),  they  would 
always  see  die  wHntmym  information 
required  by  EPCA  (diat  is,  die  EER  of 


"There  woM  be  three  "generic"  ranges:  one  for 
all  fiinaoka  AMied  by  saa.  OM  for  oO-ibeled  and  one 
for  electric  fiiinaoaa.  Hmm  three  ra^aa  woaM 
replace  the  forty-two  lantea  praaentiy  reqtdted— 
foutteeff  rangea,  adoordihg  to  capadfy  rating  (in 
Btu'a  per  hev  produced),  for  eadi  (rf  dw  One  foel 
typas.  lUa  praiMMl  pnaervee  tha  bwefita  of  the 
Rule  while  aimpUfytag  label  printiiv  and  Mdudng 
Hi  paperwotfc  burden. 

'*Tbe  preaently  required  fiimace  labeli  auggeat 
that  eananmera  aak  for  fact  aheeta.  %vhile  the 
propoaed  labela  would  aee  the  language  of  the 
central  air  conditioiier  labels; 

Federal  Law  requina  the  seller  or  inataller  of  thia 
appliaaoe  to  Bake  available  a  fact  aheet  or 
directory  givii^fortba' fatfomatiaa  regarding  tha 
efBdeocy  and  operating  coat  of  thia  equipment  Ask 
for  thia  informatian. 


the  product  and  range  information).*^ 
Further,  because  the  labels  State  diat  die 
availabilify  of  additional  information  is 
required  by  Federal  law,  the  proposed 
labels  will  increase  the  likelihood  that 
the  additional  cost  infonnation  required 
by  the  Rule  will  be  seenby  consumen. 
To  the  extent  that  consumen  do  not  see 
a  labeled  model  before  purchase  and  are 
not  provided  required  infonnation  on 
fact  sheets  or  in  a  directory,  die  fact  that 
the  labels  can  be  seen  post-sale  could 
aid  the  Commission's  enforcement 
efforts.  Consumen  seeing  the 
information  on  the  label  post-sale  would 
learn  that  certain  information  was  not 
made  available  to  them  pre-sale.  This 
may  lead  to  complaints  diat  will  help 
the  Commission  identify  non-complying 
sellen. 

For  the  reasons  stated  above,  the 
Commission  is  proposing  two 
amendments  relating  to  furnaces:  (1) 
That  furnace  manufacturere  be  afforded 
the  option  of  being  listed  in  an  industry 
directory  Instead  of  preparing  fact 
sheets;  and  (2)  diat  furnaces  bear 
produd-specific  labels  like  those 
required  for  c«itral  air  conditioners, 
which  will  indude  (a)  die  EER  of  tha 
product,  (b)  infonnation  on  the  range  of 
energy  efficiency  for  aD  furnaces  that 
use  the  same  type  of  fuel  as  the  labeled 
model  and  (c)  stronger  language 
referring  consumen  to  either  fact  sheets 
or  a  directory  for  additional  information. 
In  addition  to  seeking  comments  on  the 
merits  of  the  proposed  amendments,  the 
Commission  requests  information 
regarding  whether,  and  to  what  extent, 
the  proposals  will  reduce  the  paperworic 
or  odier  burdens  associated  widi  the 
Rule. 

B.  Proposed  Amendment  Creating 
Generic  Ranges  for  Room  Air 
Conditionen 

As  just  mentioned  in  connection  with 
the  discussion  of  product-specific  labels 
for  furnaces,  the  Commission  is 
proposing  that  the  Rule  be  amended  to 
require  "generic"  ranges  for  furnaces. 


"  Because  many  consumers  may  not  see  actual 
furnace  tmits  prior  to  purchase,  the  proposed  rule 
requires  that  tha  EER  and  range  infoimatiaa  appear 
both  on  the  label  and  in  fact  sheets  or  dirociotiea. 
For  the  aame  reason,  tha  Comsiiaaiaa  propoaaa  to 
amend  similar  provialona  (rf  dM  cnnent  rule 
pertaining  to  central  air  conditionera  to  require  that 
both  the  EER  and  range  infMmatioa  appear  on  the 
label  and  in  foct  sheeU  or  directoriea.  (Because  the 
range  infonnation  appears  on  the  labels  for  central 
air  conditionera,  the  Conmiaeiott  did  not  inquire 
thatrangs  faiforuation  be  duplicated  in  fact  aheeta 
or  the  directory.)  Hie  Conunlaaion  aoUdta 
commenU  OB  whafliwAe  proposed  amendment 
mandaUnf  proyiairoo  of  duplicate  rangetefonnatioa 
for  fnrnacaa  and  oenirtl  air  conditia^ars  will 
provide  V«atar  net  benefits  to  consumers  than  tl^s 
provlsian  that  the  range  information  appear  o^ty  on 
thelabd. 


instead  of  fourteen  ranges  per  fuel  type, 
according  to  capadfy  rating.**  The 
energy  efficiency  range  infonnation  the 
Commission  has  analyzed  and 
published  indicates  that  generic  ranges 
would  also  be  appropriate  for  room  air 
conditioners.  The  DOE  engineering  staff 
confirms  this  view.  Because  there  would 
be  only  one  range  for  these  products, 
instead  of  thirfy-five.  the  paperwork 
hurden  associated  with  labeling  these 
products  should  be  reduced 
significandy.  Consequendy.  the 
Commission  is  proposing  to  amend  the 
Rule  to  create  a  single  generic  range 
encompassing  die  effidendes  of  all 
room  air  conditionen. 

The  Commission  solidts  comments  on 
this  proposed  amendment  and  the 
extent  of  the  possible  reduction  in 
paperwork  burden  that  will  result  from 
the  indusion  of  generic  ranges  for  room 
air  conditioners.  The  Commission  abo 
seeks  comment  on  v^ether  generic 
ranges  or  a  reduction  in  the  number  of 
ranges  (for  example,  where  there  are 
many  ranges  for  a  product  whether  the 
two  smallest,  or  two  largest,  categories 
should  be  combined)  for  other  product 
categories  would  be  appropriate,  and.  if 
so,  whether  such  a  reduction  Jn  the 
number  of  ranges  would  reduce  the 
compliance  burden  of  small  entities. 

C.  Other  Issues  on  Which  Comment  is 
Sought 

There  are  several  additional  changes 
that  industry  members  and  othen  have 
fi«quendy  suggested.  To  obtain  more 
infonnation  on  and  to  determine  the 
extent  of  interest  in  these  proposals,  the 
Commission  is  seeking  comment  on  the 
six  issues  described  below.  In  addition, 
the  Commission  is  solidting  information 
on  whether  to  expand  the  Rule's 
coverage  to  indude  a  category  of 
products  for  which  the  Department  of 
Energy  has  recentiy  developed  test 
procedures,  and  information  on  the 
effects,  if  any,  of  newly  enaded  federal 
minimum  effidency  standards  for 
appliances.  FinaUy,  the  Commission  is 
seeking  comment  on  any  issues  of  fad, 
law  or  policy  that  the  public  may 
believe  has  a  bearing  upon  the  proposed 
amendments  or  any  other  possible 
changes  to  the  Rule. 

1.  Energy  Usage  Descriptor  or  Labels 

As  previously  mentioned,  for  five 
categories  of  appliances,  the  Appliance 
Labeling  Rule  requires  a  disdosure  of 
energy  cost  information  on  labels  and  in 


>*  The  anariy  aeage  dUdeain  achams  lecendy 
promulk>t*d  iv  i^  Onmnrfasion  for  dential  air 
conditioners  and  heat  pampa  also  indudes  generic 
rangea  for  the  seme  reasons. 
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retail  sales  catalogs.**  The  cost 
information  must  be  disclosed  as  the 
estimated  annual  dollar  cost  of 
operation.  This  cost  disclosure  must  be 
based  on  standardized  test  procedures 
developed  by  the  Department  of  Energy. 

The  Rule  also  requires  that  each 
required  label  for  these  appliance 
categories  show  a  range  of  estimated 
annual  costs  of  operation  or  efficiencies 
for  all  models  of  a  size  or  capacity 
comparable  to  the  labeled  modeL*°  The 
ranges  are  published  annually  in  the 
Federal  Register  if  the  upper  or  lower 
limits  of  the  range  change  by  15%  or 
more  from  the  previously  published 
range.  If  a  revised  range  is  not 
published,  a  notice  must  be  published 
that  the  prior  range  is  still  applicable  for 
die  next  year. 

Industry  members  and  others  have 
frequently  contended  that  the  use  of  a 
dollar  figure  as  the  primary  disclosure 
(or  "descriptor")  of  energy  usage  is 
confusing  and  inappropriate. 

First,  although  most  appliance  models 
do  not  change  every  year  (a  typical 
product  line  may  change  once  every 
three  years),  DOE'S  energy  cost 
calculations  change  annually  because  of 
changes  in  fuel  costs.  If  this  change 
affects  the  upper  or  lower  limits  of  the 
ranges  by  15%  or  more,  new  labels  are 
required  Consequently,  identical 
appUances  may  have  labels  sho«ving 
different  costs  of  operation,  depending 
on  when  they  were  manufactiu^d.  For 
example,  a  Qoor  model  may  show  an 
operating  cost  and  range  of  costs  that 
are  different  from  the  cost  and  range  on 
an  identical  but  newer  unit  delivered  to 
the  consumer's  home  from  the 
Wcirehouse.  Similarly,  if  more  than  one 
model  is  displayed  from  a  product  line, 
it  is  possible  that  identical  floor  models 
could  display  different  labels;  or,  models 
with  different  features  could  have  labels 
based  on  different  cost  figures,  making  it 
difficult  for  average  consumers  to 
compare  their  energy  usage.  This  is 
likely  to  be  confusing  to  consumers  as 
well  as  retailers.  In  addition,  during  the 
Regulatory  Flexibility  Act  rulemaking, 
some  manufacturers  commented  that  as 
a  result,  some  dealers  have  had  to  sell 
floor  samples  with  "outdated"  labels  at 
a  discount 


••  The»e  are:  refrigfiratore,  refrigerator-freexon,' 
dishwatben,  clothe*  waihen  and  water  beaten. 

*"  For  the  five  products  for  which  the  main  energy 
usage  descriptor  is  expressed  in  dollars,  the  range 
flguies  also  must  be  expressed  in  dollars.  The  dollar 
cost  infonnatioo  that  is  obtained  b}'  following  the 
DOE  test  ptticadures  is  derived  by  using  Natjooal 
Average  Raprssentative  Unit  Costs  for  energy 
whidl.  as  required  by  section  323(b)(2}  of  EPCA. 
[X>E  must  dewtop  and  provide  to  manufecturan. 
These  eaeigy  cost  figures  are  racorporated  into 
sectioD  306.9  of  Hie  Commission's  Rule. 


Second,  when  DOE'S  representative 
energy  costs  have  changed,  but  tlie 
ranges  remain  in  effect  for  more  than 
one  year  (because  the  ranges  have  not 
changed  by  more  than  15%).  some 
consumers,  who  are  familiar  with  energy 
cost  information,  may  think  the  cost 
information  on  the  labels  in 
inaccurate."  Therefore,  consumers  may 
be  reluctant  to  use  the  information  in 
making  purchasing  decisions.  It  has 
already  been  the  case  with  some 
appliances  thai  the  ranges  have  not 
changed  for  several  years  in  a  row. 
Because  the  ranges  are  imchanged,  the 
labels  remain  the  same.  This  means  that 
the  earlier  DOE  cost  figures  are  still     * 
used  to  compute  the  cost  disclosures  for 
these  products. 

For  products  presently  labeled  with 
the  estimated  dollar  cost  of  operation, 
an  alternate  energy  usage  descriptor 
based  on  the  DOE  test  procedures  may 
be  kilowatt-hours  used,  or  therms  used, 
or  both,  depending  on  whether 
electricity  or  natural  gas  or  both  is 
consumed  when  the  product  is  run.*' 
For  oil-fueled  water  heaters,  a  gallon 
descriptor  may  be  more  appropriate. 
Like  an  energy  factor,  sucJi  as  the  EER 
for  furnaces,  room  air  conditioners  and 
central  air  conditioners,  the  kilowatt- 
hour,  therm  or  gallon  usage  of  a  product 
remains  constant  unless  the  energy 
usage  characteristics  of  the  product 
change.  However,  uidike  an  EER,  with  a 
kilowatt-hour,  therm  or  gallon 
disclosure,  the  cost  of  operating  the        , 
specific  product  can  be  calculated  when 
the  per  kilowatt-hour,  therm  or  gallon 
cost  is  known.  General  cost  information 
using  these  terms  is  already  contained 
in  the  cost  grid. 

To  obtain  more  information  about  this 
issue,  the  Commission  solicits  comment 
on  whether,  and  to  what  extent  the  use 
of  the  estimated  annual  dollar  cost  of 
operation  as  the  primary  energy  usage 
descriptor  on  labels  undermines  the 
credibility  and  usefulness  of  the  labels 


*'  Unfortunately,  some  industry  members  and 
consumer  groups  have  reported  that  it  appears 
consumers  are  reacting  to  "out-of-date"  labels  by 
not  using  the  information  in  their  purchasing 
decisions,  even  though  the  labels  are  not  dolgned 
to  provide  exact  cost  Infonnatlon  (they  are  designed 
to  provide  iaformation  with  which  to  compare 
similar  products). 

**  Kefrigerators  and  freezers  run  on  electricity. 
Clothe*  washers  and  dishwashers,  while  they  run 
on  electildty,  consume  hot  water  (when  being 
tested  under  the  DOE  tests)  and  the  energy  used  to 
heat  the  water  accounts  for  approximately  eighty 
percent  of  the  energy  use  of  the  product  The  labiel*  ^ 
for  these  products  already  contain  two  energy 
descriptors— one  based  on  the  dollar  cost  with  an 
electric  water  heater  and  the  other  for  a  ga*  watar 
healer.  Under  the  proposal,  the  two  lets  of  dollar 
figures  wouid  be  replaced  with  kilowatt  and  th^na 
figure*.  Labels  on  water  heaters  would  axpresa 
energy  io  ienns  of  kilowatt-hour*,  therms  or  gaUon* 
(for  oU-fueiad  unit*). 


to  consumers  when  energy  costs  have  - 
changed,  but  the  labels  have  not  To 
what  extent  does  this  place  additional 
burdens  or  costs  on  manufacturers  or 
retailers?  Would  another  way  of 
disclosing  energy  usage  information — 
for  example,  kilowatt-hour,  theVm  or 
gallon  usage  or  an  energy  factor —  ^ 
convey  information  more  effectively  to 
consumers  than  the  dollar  cost 
disclosure  does?  If  so,  what  disclosure 
method  wotild  be  most  appropriate,  and 
would  it  be  compatible  with  the 
applicable  DOE  test  procedure? 

2.  Pnxluct  Categories 

Under  the  current  Rule,  product 
categories  have  been  established  for  the 
various  covered  products  in  the 
appendices  to  the  Rule,  which  list  the 
ranges  of  comparability."  For  example, 
there  is  only  one  category  for 
refrigerators,  one  for  refrigerator- 
freezers,  one  for  freezers,  and  one  for 
room  air  conditioners. 

It  has  been  frequently  suggested  by 
various  manufacturers,  trade 
associations  and  others  that  these 
categories  are  too  general  and  all* 
inclusive,  and  that  consumers  would 
receive  better  and  more  precise 
information  if  specific  sub-eategories 
were  created  for  refrigerators, 
refrigerator-freezers,  freezers  and  room 
air  conditioners.  For  example,  for  room 
air  conditioners,  instead  of  One  set  of 
ranges  for  all  these  products,  ranges 
have  been  suggested  for  window  units, 
for  built-in  units,  for  casement  units,  etc. 
For  refrigerator-freezers,  separate 
ranges  have  been  suggested  for  products 
with  partial  automatic  defrost  and  for 
products  with  fully  automatic  defrost 
Although  this  proposal  would  increase 
the  number  of  typies  of  labels  that  would . 
have  to  be  produced,  it  could  assist 
consumers  for  facilitating  comparison 
shopping  for  the  particular  type  of 
appliance  desired. 

In  order  to  gather  more  information  on 
this  subject  the  Commission  asks  the 
following  questions:  Would  dividing 
refrigerators,  refrigerator-freezers, 
freezers  and  room  air  conditioners  into 
several  more  sub-categories,  for 
example,  manual  defrost  semi- 
automatic defrost  and  automatic  defrost 
for  refrigerator-freezers,  chest  and 
upright  for  freezers,  and  window  units, 
built-in  units  and  casement  units  for 
room  air  conditioners,  assist  constuners 
in  considering  energy  consumption 
aspects  of  their  purchasing  decisions?  If 


■*  The  spedilc  sab-categorie*  for  ell  covered 
product*  were  e*tabli*h*d  by  the  Commiulon  in 
oowultatioQ  with  DOB(*a*  Appendloe*  A  through 
CtolSCFRSOS). 


SO.  what  subcategories  should  be 
established?  Would  the  possible 
benefits  of  this  proposal  outweigh  any 
additional  burdens  (please  describe  or 
quantify,  if  possible)  it  would  entail? 
Would  such  a  division  encourage 
energy  conservation?  If  so.  Jiow? 

3.  Label  Adhesion  Strength 

Section  305.11(a)(4)(i)  of  the  current 
Rule  speciHes  die  paper  stodi  and 
minimum  peel  adhesion  capacity  of 
labels  for  covered  products.  In  addition 
to  requiring  that  adhesive  labels  be 
applied"*  *  *  so  they  can  be  easily 
removed  without  use  of  tools  cit  liquids, 
other  than  water,"  this  section  requires 
that  label  adhesive  must  have  "*  *  *  a 
minimum  peel  adhesion  capacity  of  24 
ounces  per  inch  widdi.^ 

Some  industry  members  have 
cdmmented  that  this  second 
specification  is  too  high,  thus  making  this 
labels  too  difficult  to  remove,  and  that  a 
better  approach  would  be  either  to 
eliminate  this  specification  or  reduce  the 
adhesion  capacity  figure. 

The  Commission  woidd  like  to  have 
comment  on  whether  the  minimum  peel 
adhesion  capacity  for  labels  set  forth  In 
S  30S.ll(a)(4)  of  die  Rule  should  be 
lowered,  ff  so,  what  should  the  minHnnm 
peel  adhesion  capacity  be?  Is  there  a 
performance  standard  that  could  be 
used  in  lieu  of  a  specified  minimum  peel 
adhesion  capacity? 

4.  Directory  Option  for  Water  Heaters 

GAMA  has  suggested  that  the 
"Directory  Option,"  which  the 
Commission  is  proposing  as  an  option 
for  manufacturers  of  furnaces,  be  made 
available  to  manufacturers  of  water 
heaters.  Appropriate  changes  to  the 
labeling  requirements  for  these  products 
also  would  have  to  be  considered  in 
conjunction  with  this  proposal.  For 
example,  die  current  labels,  which 
contain  the  estimated  aimual  cost  of 
operation,  range  information  and  a  cost 
grid,  could  be  replaced  with  labels  with 
less  information  and  a  reference  to  a 
directory  for  additional  hdbrmation. 

The  Commission  solicits  cmnment  On 
whether  amending  the  Rule  to  give 
manufacturers  the  option  of  replacing 
die  current  label  with  one  that  provides 
no  energy  usage  informadoa,  or  limited 
information,  but  directs  consumers  to  an 
industry  directory  would  increase  die 
likelihood  Uiat  consumers  would  be 
made  aware  of  the  energy  usage  of  these 
products.  Would  this  proposal  reduce 
die  costs  of  complying  widi  die  Rule, 
and  if  so,  to  what  extent? 

&  Labeling  Display  Models  Only 

The  Maytag  Compmiy  has  suggested 
that  the  Rule  be  amended  to  permit 
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manufacturers  of  covered  products  to 
label  only  display  modek.  The 
Commission  views  this  proposal  as 
limited  to  display  modeli  in  retail 
oudets.  Appliances  sold  as  part  of  new 
homes  woidd  all  have  to  be  labeled:  it 
would  not  be  sufficient  to  label  oidy  the 
appliances  in  a  model  home.  The 
purpose  of  this  proposal  is  to  reduce  the 
burden  and  cost  to  manufacturers  of 
labeling  all  units  whde  providing  the 
public  with  the  information  required  by 
the  Act  The  Commission  has 
interpreted  EPCA  as  requiring  all 
models  of  covered  products  to  display  a 
label  containing  the  energy  usage 
information  required  by  the  statute,  and, 
accordingly,  the  Rule  implementing  the 
Act  requires  each  unit  to  be  labeled.** 
In  order  for  the  Rule  to  be  changed,  the 
statute  would  have  to  be  amended. 
Under  section  e(f]  of  die  Federal  "Trade 
Commission  Act  the  Commission  can 
prepare  special  reports  to  Congress  and 
submit  recommendations  for  additional 
legislation. 

Before  determining  whether  to  begin 
this  process,  the  Commission  seeks 
public  comment  on  whether  an  option  to 
label  display  models  only  woidd  provide 
the  same,  or  greater,  net  benefits  to 
consumers  as  do  labels  on  all  units. 
How  shquld."di8play  modiels"  be 
defined? 

Would  such  an  option  reduce  the 
paperwork  burden  or  other  costs  of 
compliance  with  the  Rule? 

How  could  manufacturers  assure  that 
all  display  models  were  labeled 
properly?  If  this  amendment  were 
adopted,  should  the  legal  responsibility 
for  compliance  remain  at  the 
mantifacturer  level  or  shotdd  it  be 
shifted  to  die  retailer  level?  If  legal 
responsibUity  were  shifted  to  the  retailer 
level,  how  would  this  affect  the 
Commission's  ability  to  enforce  the 
Rule? 

Would  retailers  be  willing  to  accept 
legal  responsibility  for  assuring  that  all 
display  models  are  properly  labeled? 

e.  Proposal  to  Include  Certain  Unvented 
Heaters 

EPCA  requires  that  the  Commission 
prescribe  labeling  rules  for  any  products 
for  which  die  Department  of  Energy 
(DOE)  has  published  a  final  test 
procedure  to  determine  energy  usage." 


Section  324(a)(1)  of  EPCA  provides  Uiat 
the  Commission  shall  prescribe  labeling 
rules  for  the  categories  of  products  that 
include  unvented  heaters.  However, 
under  section  324(b)(5),  the  Commission 
can  exempt  such  products  from  the 
labeling  requirements,  if  labeling  would 
not  be  technically  or  economically 
feasible.  But  eveii  products  exempted 
from  the  Commission's  labeling 
requirements  must  be  tested  according 
to  DOE  test  procedures  in  order  to  make 
energy  claims. 

Because  DOE  has  published  a  final 
test  procedure  for  Unvented  heaters  (or 
"space  beaters"  diat  do  not  vent 
combustion  gases  to  the  outside)  using 
natural  gas,  propane  and  kerosene." 
the  Commission  is  considering  labeling 
these  products.  (The  Commission 
previously  considered  labeling  electric 
space  heaters,  for  which  s  DOB  test 
procedure  was  available  earlier,  and 
exempted  these  products.)  Because 
these  products  are  not  vented  to  the 
outside  and  all  the  heat  produced  as  the 
result  of  fuel  utilization  remains  in  the 
area  being  heated,  they  are  virtually 
100%  efficient  In  addition,  they  are  not 
major  users  of  energy,  which  suggests 
that  comparative  information  on  the  cost 
of  energy  consumed  may  be  of  IrtUe  use 
to  consumers.*'  TTie  economic  benefit 
from  labeling  these  products  may  not 
justify  the  cost  and,  therefore,  be 
economically  feasible.  The  Commission 
has  previously  exempted  products  fixim 
EPCA's  labeling  requirements  on  this 
basis.** 

The  Commission  seeks  comment  on 
whedier  (and,  if  so,  why)  unvented  oU, 
gas  or  kerosene  heaters  fall  within  the 
statutory  exceptions  discussed  above. 

U  the  Commission  were  to  require 
labeling  for  unvented  oil,  gas  and 
kerosene  heaters,  what  labeling  format 
and  measure  of  energy  efficiency  or 
usage  would  be  appropriate  for  these 
products?  What  would  be  appropriate 
size  or  capacity  groupings  for  these 
products  for  purposes  of  establishing 
ranges  of  comparabUity? 


•«8ec«ioB32«(cMl)*tate*thal'"  •  *ami«f 
prescribed  uDdw  this  atcUon  abaU  rwiulM  ^t  Mdk 
oo««twi  prodvci  in  the  iypa  or  claas  of  ooveted 
pfodncta  lo.whick  te  rule  appHe*  bMT  a  laM 
wUchdUcloaaa*^*  *."  (am^hatik  added). 

■•  (Alder  tectioii  323(a)  of  EPCA.  DOBU  dincM 
to  proMulgati  teiit  pneHdnni  far  ■wMwil^  the 
enetgy  Mafe  of  13  eaaniaraled  product  jpmp*, 
ind«K&if  unvented  heater*. 


■•  48  ni  in4S  (March  28.  IflSI). 

"  nu*  diatingulshe*  these  product*  from  electric 
furnace*,  which  are  major  users  of  electridty. 

"  For  example,  (he  Commission  exempted 
electric  space  heater*  because  the  benefit*  to 
oonsumaiv  of  labeling  tbe*e  product*  did  not 
outweigh  the  addltioaal  ooata  to  tndustiy  member* 
and  consumer*  and.  therefore,  wa*  not 
economically  faaaiUe.  The  coat  <rf  teetii^  and 
labellns  "'m  ibund  to  be  mbatantlal  and  would 
incraaae  the  product*' coat  by  about  S«.  The 
evidence  alao  did  not  Indicate  that  labeling  would 
provide  information  anablins  cawoBen  to  make 
more  farfocMod  d*rl*ion«  becanae  Aeee  product*  are 
**aenti«l)y  tOOK  aOdant  in  prododng  boat  and 
operate  with  Uttle  wtatlon  In  energy  ob*t*.  44  PR 
ae«ae  at  66468  (Nov.  tS,  1978). 
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7.  TW  N»tiaaal  ApplUBce  Baeigy 

CoOMCYkllOB  Act 

On  Much  17. 1087,  til*  fteaident 
sigMd  te  MatkMwl  AppHMw  Eaetw 
ODoaKvatioii  Act  (NABCA).**  whkir 
estabiMies  mlniaHBi  effidraqr 
standank  lor  a  niflBber  of  categories  of 
appiianoea,  indading  the  appUancea 
covarad  by  the  Coandasioa'i  Rule.** 
NAEGA  pravtdaa  that  the  exittii«  DOB 
teat  ptocedoraa.  wUcb  are  oaed  1^  die 
indHtiy  to  OBBply  with  te 
Commission't  Rule,  will  be  aaed  to 
detmaiBBcempteancewith  tta  effideocy 
standaida.  aad  that  the  studardfl 
program  will  be  adBdidatBied  by  OOB. 

The  ataodaida.  which  take  effact  at 
staggaiediBtarvals  by  appbanoe  type 
over  the  next  foor  yeaiB.  will  have 
differing  effaeta  oo  the  varioaa 
catagoriee  of  appliance*.  For  example, 
for  didMraaher*  and  ctolhfl 
die  standard  will  leqdie  that  < 
modal  be  eqaJRHd  wi&  aawiteh  thai 
enablaa  tiotMBBH*  to  ^rpaa*  the  extra 
water  Heetiag  fanctjon  or  die  diyhig 
foncdsn.  SinoB  cemplieBce  merely 
raquin*  the  inataUalioa  of  a  awitoh.  few, 
if  any.  modala  of  tfaaae  appUancee  are 
likely  to  be  eHminatedfconadw 
marke^lilaoa.  To  addeve  ^  atandard* 
for  die  other  categories,  however, 
•ignificani  engineering  modifiGatioo* 
may  be  neceesacy. 

llie  po**ible  eliminati«n  of  some  of 
the  apidianee  model  popolaiion  at  the 
lower  end  of  die  efficiency  scale  (or 
highn  end  of  the  operating  coet  scale), 
as  weQ  as  the  resultant  contractioa  of 
the  ranges  for  some  appliance  categories 
(even  If  fbr  only  a  few  years),  calls  into 
qoestiaii  whether  die  Coinmlssion'i  Rule 
informing  consumers  of  eneigy  usage 
differences  among  the  remainder  will 
oontlna*  to  be  nadiil  or  fostifidile  in  its 
present  form  for  all  the  presently 
covered  ■ppHenoe  categories. 

The  Commission  is  interested  in 
reoefving  any  oomments  on  wfaedier  the 
ComndssieB's  Rale  riioaldbe  repealed 
or  modMed  te  ht^t  of  NABCA. 
Specificany,  the  Commission  seeks 
comment  on  wliat  effiBCt  NABCA's 
standards  will  have  on  the  various 
af^ltttance  categosiee  coveied  by  th* ' 
nnaiiiissiiiii^sMe.  WiU  e  change  fat' 
appliance  models  have  a  bearing  on  the 
lUile's  ranges  of  cSMnparabiUty.  or  on  th^ 
ttsefnlnees  of  con4>arative  energy  usage 
iafonnation  hi  the  fioim  preeeot^ 
required  by  Ihe  RoleT  WlB  any  radi 
e^cts  1)0  modified  over  time  and.  if  soi 
howT 


standard*  wfllb*  that 
«riUb*«*«iW)fefor 
due  to 


any  pndoct  Get*gaii*B  that  wiU  baao 
siydflcawdy  and  petnianently  affiscted 
that  die  RalB  should  be  amended  to 
modify  te  rangee  for  Aeae  ptoducts  or 
to  exdiide  them  eltogethcr?  *^ 

Section  A — Itnritatkm  to  Coaiment 

All  interested  persons  ate  hereby 
notified  that  they  may  comment  on  any 
issue  of  fact,  law  or  policy  that  mav 
have  bearing  upon  th*  pronoeed  nues. 
Written  comments  should  be  adtkessed 
to  Heniy  B.  CdMlL  Preeiding  OfBoec 
Federal  Tkade  Commission. 
Washington.  OC  20680;  di^  wiU  be 
accepted  until  July  28, 1988.  To  assure 
I»empt  consideradoo.  comments  should 
be  identified  as  "Appliance  LabeUngT 
and  fomislied.  when  GBaaible  and  not 
burdensome,  in  five  ocqiiM. 

While  the  Commission  welcomee 
comments  on  fl&y  issues  that  may  have 
bearing  upon  die  propoeed  rales,  there 
are  qoesMons  diat  appear  at  the  end  of 
the  discassions  of  eadi  Issne  mentioned 
^on  wdddi  the  Commission  particularly 
deiiies  oonment  AH  ooauaents  and 
testimony  sfaoaht  be  lefereoced 
spedficsAy  to  eitter  the  Commission's 
questions  or  the  section  of  the  proposed 
niles  being  disctoseed.  The  Iseiiee  of 
particular  tatereef  to  the  Conndeeion 
concerning  the  propoeed  emendments 
are  idendfied  fai  die  diecossioa  of  die 
amendments  in  Part  n.  A  and  B  off  the 
Notice.  Other  iesoes  opon  whkh  the 
CommiesifM  ie  pwdciilariy  intereeled  fai 
receiving  caaonwils  are  in  Sections  C  B 
and  F  of  the  Notice. 

The  CenMnlseion  requests  diet 
commentva  provide  representative 
foctual  data,  in  lieu  of  anecdotal 
experiences.  Individoal  firma*. 
experiences  are  relevant  to  the  extent 
they  typify  indnatry  umefience.  in 
general  or  that  of  simiC».daad  firm*. 
Comments  opposing  the  prososed  mlee 
or  specific  provisions  ahouUL  if  possible, 
soggeet  e  spedflc  ehemetive.  Pnqiosals 
for  alternative  regulations  should 


Mcttoa  saietia)  of  BFCA.  llMt  ^ 
could  ■mim*  BUM 
l-eiflatwlil«liM« 


**r«b.  L  IflB-U  101  Slat  UB  (ISST). 

••k  •ddMoa  to  iha  awiiuoM  saiMr 
or  niBHefJiiB  8wrnHBtiili>'»fcd»,HAaOV 
•bo  cmm,  ppol  h  mUf  I. 


Ma*  rMOOB  or,  •komalivoiy.  If  I 
bo  Ukoijr  to  oaoiat  oooMBMn  In  I 
dodataao.  Tlw  < 

lllMorBCA.oM^fl>l 
rofrtoHalorfroaMn;  W  kwHne  M^ 
(4)  date  er^Mc  ti9  Mtor  koitooR  Ml 
ooadMooflW  (?}  kotoo  WMtoi  oedlpasaC  I 


ooaditiaMrKaiidfU) 


indnde  loasoM  and  dataihat  indicate 
why  die  aHanmUsB*  wodd  better  serve 
dieputpoeeeeHheiKopoeedndes.    . 
OoBBMBtB  sfaoold  be  sufiported  by  a  full 
disLMsluii  of  aM  the  retovaat  fads  and/ 
or  be  baaed  <&Bctly  OB  firsthand 
knowlef^.  personal  experience  or. 
general  understanding  of  the  paiticBlar 
issues  addressed  by  ue  proposed  rules. 
Before  edoptfaig  these  proposed  rules 
es  ftial  rates,  considesaflon  will  be 
given  to  any  written  comments  tEmely 
submitted  to  die  Preaifflng  Officer  and 
on  die  record  of  the  hearing,  if  one  is 
held.  Comments  sabmitEed  trill  be 
avadaUe  for  public  inspection  in 
accordance  wtdi  the  Freedom  of 
Information  Ad  CI  U&C  85?)  and 
Commission  Rej^tiiHis.  on  normal 
business  day*  betwem  the  hours  of  8:30 
B.m.  to  &ae  pjn.  at  the  PabBo  Reference 
Room  130.  Federal  Trade  Commission, 
eth  and  Pennaylvania  Ave.  NW.. 
Washingtoo.DC2QB80. 

SaGtienB  PMkHMxaisB 

Persons  de^ring  a  poldic  beatiqg  on 

die  propoeed  amewdmeide  should  notify 
the  Preeiding  Officer  by  no  later  than 
July  IS.  1988.  If  dtere  i»  intereet  in  a 
hearing,  it  wiB  take  pbn*  fai  Room  532  of 
die  FeaenlTkade  CfOininission, 
PenQiylwiulia  AviBSue  ait  Sijdh  Stiteetr 
Northwest.  Weahington.  DC  at  a  time 
and  date,  that  wiH  be  announced  in  a 
subsequent  notice.  If  e  heartaig  is  held, . 
persons  desiring  an  appointment  to 
testify  will  be  reiHiired  to  submit  to  the 
Rresiding  Officer  a  con^ilete  statement 
in  advance.  This  wUl  be  entered  into  the 
record  in  fidL  However,  aa  a  gmeral 
rule,  oral  statement*  should  not  exceed 
ten  minutes.  There  will  bono 
ofvortunify  tor  inteieated  persons  to 
cross-examine  witnease*.  Further 
instructions  to  witneeses.  will  be 
contained  in  th*  notice  annoimdng  the 
hearing 

S9cU<HtC—MotionaorPiatition$ 

Any  motion*  or  petttione-in 
coimsction  witfaitlds  proc**dingmttst  be 
filed  widi  Heniy  a  Cabell  die  Presiding 
Officer,  who  ia  reepooeible  for  dw 
orderhf  coodnd  of  the  proceeding  and 
who  shall  have  all  power*  neceeety  to 
that  end.  inrhiding  thnaudierity  to  rule 
on  all  motion*  or  petition*  Bed. 

AppheadoB*  for  leeiaw^if  a  raUng 
will  Aot  be  eirtestniiMd  fagr  die 
CoBodssion  prior  to  it*  asriew  of  the 
record  BBlee*th*Pre*ttHngOffia*r. 
certifiee  in  wridng^to  die  Commleeiott  ■ 
thet  *  ruUng  tovi^M*  •  eoatooUing 
ground  for  d^erence-of  «q^inlon-and  thet 
an  intermediate  reiiewtrf  the  ruling  may 
matoria^r  advaBca  di»nlthBato 
tenninatton  of Ifaepeoceeding  or  ^at  -^ 


subsequent  review  will  be  an 
inadequate  remedy. 

Section  D—Post  Comment  P^iod  or 
Hearing  Procedures 

Interested  persons  will  be  afforded  20 
days  after  the  dose  of  the  hearing,  or 
the  dose  of  the  comment  period  if  no 
hearing  is  held,  to  file  rebuttal 
submissions,  which  must  be  based  only 
upon  identified,  properiy  died  matters 
already  in  die  record  The  Presiding 
officer  will  rejed  all  submissions  that 
are  essentially  additional  %vritten 
comments,  ratiier  Uian  rebuttal.  If  a 
hearing  is  held,  Uie  20-day  rebuttal 
period  will  commence  when  the  final 
transcript  of  the  hearing  is  placed  on  the 
public  record  by  tiie  Presidbig  Officer. 

After  the  dose  of  the  rebuttal  period, 
staff  will  analyze  the  evidence  on  the 
record  and  prepare  and  submit  a 
recommendation  for  the  final  rule. 

Section  E— Regulatory  Flexibility  Act 

The  provisions  of  the  Regulatory 
Flexibility  Act  relating  to  an  initial 
regulatory  analysis  (5  U.S.C.  603-604) 
are  not  applicable  to  this  document 
because  it  is  believed  the  amendments, 
if  promulgated,  "will  not  have  a         :    . 
significant  economic  impact  on  a 
substantial  number  of  small  entities"  (5 
U.S.C.  605). 

The  proposed  amendments  relating  to 
energy  usage  disdosures  for  furnaces 
will  not  have  a  significant  impact 
because  the  two  proposed  changes  are 
likely  to  offset  each  other.  To  the  extent 
that  manufacturers  will  have  to  prepare 
the  product-specific  labels,  instead  of 
the  labels  presendy  requir^  they  will 
incur  somewhat  greater  printing 
expenses.  This  will  be  offset,  to  some 
extent,  by  die  fact  diat  diey  will  be  able 
to  avail  themsdves  of  the  option  to 
disclose  required  information  in  an 
industry  directory  and  not  prepare  fact 
sheets.  Overall  diere  will  most  likely  be 
a  diminuation  of  printing  expense  to 
firms  of  all  sizes. 

The  proposed  amendments  relating  to 
die  creation  of  generic  ranges  for  room 
air  conditioners  will  not  have  a 
significant  impact  because  die 
amendments  would  result  in  the  same 
reduction  in  compliance  burden  to  all 
affected  industry  mendiers  «rith  no 
imposition  of  additional  cost.  The 
reductton  of  the  number  of  room  air 
conditioner  ranges  from  Oiirty-five  to 
one  will  mean  far  lees  variety  in  labels 
produced,  which  will  translate  to  a 
savings  in  compliance  cost 

Because  these  changes  are  not  likely 
to  have  a  signfficant  impact  on  a 
sobstontial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
FlexibiUfy  Act  and  die  ndes 


implementing  it,  a  regulatory  analysis  is 
unnecessary.  If  the  comments  oa  the 
other  issues  raised  in  this  Notice  leed  to 
proposed  amendments,  the  Commission 
will  consider  whether  an  analyds  under 
the  Regulatory  Flexibility  Act  is 
necessary. 

The  above  conclusions  are  based  on 
information  presentiy  available  to  the 
Commission  and  its  staff.  The 
Commission  requests  any  information 
Uiat  would  bear  on  the  question  whether 
the  amendments  proposed  today  would 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Subsequent  to  the  receipt  of  such 
comments,  the  Commission  will  dedde 
whether  the  preparation  of  a  final 
regulatory  flexibility  anafysis  is 
warranted. 

In  light  of  the  above,  it  is  certified, 
under  die  provisions  of  section  5  of  die 
Regulatory  Flexibility  Act.  5  U.S.C. 
605(b).  diet  die  propOBed  regulations,  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Section  F— Paperwork  Reduction  Act 

The  Appliance  Labeling  Rule  contains 
disclosure  and  reporting  requirements 
diat  constitute  "information  collection 
requirements"  as  defined  by  5  CFR 
132a7(c),  die  rule  implementing  die 
Paperwork  Reduction  Act  ("PRA").  44 
U.S.C.  3501-3520.  In  1984,  the  Rule  was 
reviewed  and  assigned  OMB  Control 
No.  dOMrOOeO.  This  reduction  would  be 
due  primarily  to  allowing  furnace 
manufacturers  to  use  the  directory 
option  instead  of  distributing  fact 
sheets.  Because  the  proposed  changes  to 
the  Appliance  Labeling  Rule  modify 
existing  labeling  and  recordkeeping 
requirements,  they  have  been  submitied 
to  the  Office  of  Management  and  Budget 
for  review  as  required  by  {1320.13  of  the 
PRA  rules.  The  Supporting  Statement 
submitted  to  OMB  estimates  that  the 
adoption  of  the  proposed  amendments 
would  reduce  the  paperworic  burden  of 
the  Rule  by  6.500  burden  hours,  or 
approximately  5%.  Coaunent  on  the 
information  collection  aspects  of  the 
proposed  amendments  should  be 
addressed  to:  Don  Arbudde,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building.  Room  3228. 
Washington.  DC  20503.  Copies  of  die 
Request  for  OMB  Review  under  the 
Paperworic  Act  may  be  obtained  from: 
Public  Reference  Branch,  Room  13a 
Federal  Trade  Commission, 
Washington,  DC  20580. 


Section  G— Proposed  Amendments 
PART  305-[AMENDEO] 

{306.11    (Amended] 

1.  Accordingly,  it  is  proposed  that  Part 
305  be  amended  by  the  addition  of  die 
following  sentence  at  the  end  of 
5305.11(a)(5)(i)(F). 

(F)  *  *  *.  Each  room  eir  conditioner 
label  shall  contain  a  generic  renge  of  the 
efficiendes  of  all  room  air  conditioners. 

2.  Further,  it  is  proposed  that 

S  305.11(a)(5)(UHC)-(E)  of  16  CFR  be 
revised  and  (F)-<I)  be  added  to  read  as 
follows: 

tS0S.11    [Amendedl 
(«)••• 
(5)  •  •  • 

(U)  *  *  * 

(C)  The  energy  effidency  rating  for 
furnaces  is  determined  in  accordance 
widi  i  305.5. 

(D)  Each  furnace  lebel  shall  contain  a 
generic  range  of  the  efficiendes  of  all 
furnaces  that  utilize  the  same  energy 
source. 

(E)  Placement  of  the  labeled  produd 
on  the  scale  shall  be  proportionate  to 
die  lowest  and  highest  effidency  ratings 
forming  the  scale. 

(F)  The  following  statement  shall 
appear  on  the  label  beneath  the  range(s) 
in  bold  print 

Fedoallaw  nquboo  Um  tcOar  or  iastollor 
of  lUa  appUanoe  to  moko  availalil*  a  fact 
ohaot  or  diractacy  siviog  futtiiar  infonnalioo 
ngu^ag  Am  ofBciaBcjr  and  oporating  coot  of 
thto  aquipment  Ask  fbr  this  infataiatiao. 

(G)  A  statement  diet  the  effidency 
retings  are  based  on  U.S.  Government 
standard  tests  is  required  on  all  labels. 

(H)  The  following  statement  shall 
appear  at  the  bottom  of  the  labeh 

IMPORTANT 

REMOVAL  OP  THIS  LABEL  BEFORE 
CONSUMER  PURCHASE  IS  A  VIOLATION 
OF  FEDERAL  LAW  (42  U.S.C  8902). 

(I)  No  marks  or  information  other  than 
spedfied  in  this  part  shall  aiqiear  on  or 
direcdy  edjoining  this  label  except  for  e 
part  or  publication  number 
identification,  as  desired  by  the 
manufacturer.  The  identificetion  number 
shall  be  in  the  lower  right-hand  comer 
of  the  label  and  diaracters  shaU  be  in  8 
point  type  or  smaUer. 

•  *       •       •       • 

3.  Further,  it  is  proposed  that 

S  305.11(bK3)(vi)  of  18  CFR  be  revised  to 
read  as  follows: 

•  •       •       •       • 

(vi)  Ranges  of  compenbUi^  end  of 
energy  efficiency  ratings  era  found  in 
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SectioB  1  a<  tiM  apptopriate  8n>endice8 
accompanying  this  part  This 
information  is  repaired  on  fact  sheets. 

•  •        *        *        • 

4.  Further,  it  is  proposed  that 
i  305^(c]  intiodactory  text  and  (cKl) 
and  (c)(3)(vi]  of  16  CFR  be  revised  to 
reads  as  foDows: 

•  *        •        *        • 

(c)  Manufacturers  of  fumances  and 
central  air  conditioners  may  elect  to 
disseminate  information  regarding  the 
effidendea  and  costs  of  operation  of 


their  products  by  means  of  a  directory, 
or  similar  pobttcatkm.  provided  it  meets 
the  foDowfaig  criteria: 

(1)  Distribatwa.  (i)  It  must  be 
distributed  to  aobstantiaUy  aD  retailers 
and  assemblert  of  central  air 
conditioners  and  fumances  sriling  or 
assembling  modeb  listed  in  the 
directory. 

(ii)  It  must  be  made  available  at  cost 
to  aU  other  interested  partiea. 
***** 

(3)Coi}teatf  •  •  • 


(vi)  Ranges  or  comparability  and  dF 
energy  efGciency  ratings  are  found  in 
Section  1  of  the  ^Htropriate  appendices 

accompanying  this  part 
*       •       •       •       • 

Appeadix  I  to  P)ut  StS— lAneodacQ 

5.  FiMher.  it  is  proposed  that 
Appendix  J  to  the  rule  be  amended  by 
the  addition  of  the  following  sample 
fumance  label  to  be  designated  as 
"Figure  r-. 
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All  copy  Helvetica  medium  or  bold 


All  copy  X  27  picas 


10/12  Helv 


8'9  Helv 


10/12  Helv  — 
12'  Helv  bold" 
6'  Helv^ 


8/9  Helv  < 


Fumoc*.  (Naturot   Gas) 


BIERGYCUDE 

Models  with  the  most  efficient  H 


•energy  rating  numoer  use  less 
energy  a^d  cost  less  to  operate 


Low 

►efficiency 
model 
55.0 


80.7 


THIS  MODELS 


:nergy  Etf'C'P 


High 

efficiency 

model 

97.0 
f 


12'  Helv 


14715  Helv. 
8/9  H(  Iv ' 


This  pneroy   ratinq   is  based  or)  v.ii.  Governmont   standard  tests 
Tt»i»  ancrgy   rating  bor   scale  shows   th« 
rang*  of  th«  Energy   Efficivncy   Ratings  of 
all   natural   gas-fu«led   residential   furnaces. 


Federal  law  requires  the  seller  or  installer 
of  this  appliance  to  make  available  a  fact 
sheet  or  directory  giving  further  information 
regarding  the  efficiency  and  operating  cost 
of  this  equipment.  Ask  for  this  information. 


'impOrtSnt    Removal  of  this  taoe"  oefce  consumer  purcnase  'S  a  rfioiaioo  of 
ofederaMaw  (42i;SC  6302) 

(Part  No.    20646)    ^ 


80  Helv 


6'  Helv 


SAMPLE  LABEL 

Figure  7 


cootsysMvc 


*«!  'J^'Hrfff?!-^. ! 


•^f^»t^^^^i- 


.'*t*^»r>'i- 


*3»»?:i'   ■■ 


BEST  COPY  AVAILABLE 
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List  of  Subjects  in  It  CFR  Part  305 

Advertising.  Energy  conservation. 
Household  appliances.  Labeling. 
Reporting  and  recordkeeping 
requirements.  '  | 

The  authority  citation  for  18  CFR  Part 
305  is  revised  to  read  as  follows: 

Audiorily:  Sec  324  of  the  Eneigy  Policy  and 
Conservation  Act  (Pub.  L  94-163)  (1975).  as 
amended  by  the  National  Energy 
Conservation  Policy  Act  (Pub.  L  9&-ei9) 
(1978).  42  U.S.C  8294:  sec  553  of  the 
Administrative  Procedure  Act  5  U.S.C  5S3. 

By  direction  of  the  Commission. 
Emily  H.  Rock. 
Secretary. 
(FR  Doc  88-13069  FUed  6-10-88;  8^45  am) 

■UMM  CODE  t7M.«1^ 
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Department  of^ 
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Coast  Guard 

33  CFR  Parts  126,  154,  155,  and  156 
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DEPARTMENT  OF  TRANSPORTATION 

.  i 

Coast  Guard 

33  CFR  Parte  126, 154, 156t  1SS 
(CGOS6-034] 

Hanrdous  Matoriate  Polutfon 


Coast  Guard,  DOT.  { 

action:  Notice  of  proposed  rulemaking. 


r.  The  Coast  Guard  proposes 
changing  the  oil  pollution  prevention 
standards  to  also  apply  to  vessels  and 
facilities  which  transfer  bulk  Uquid 
hazardous  materials  including  those 
intended  for  incineration  at  sea.  An 
analysis  of  data  for  bulk  hazardous 
liquids  materials  shows  an  increase  in 
the  number  of  cargoes  transported  with 
a  corresponding  increase  in  the  number 
of  transfers,  posing  an  ever  increasing 
threat  of  harm  to  the  navigable  waters 
and  the  resources  therein.  These  rules,  if 
adopted,  would  prevent  or  mitigate  the 
results  of  a  discharge  of  hazardous 
materials  into  the  navigable  waters  and 
would  provide  the  same  level  of  safety 
for  these  materials  during  transfer 
operations  as  currently  provided  for  oil 
transfer  operations. 
OATCS:  Comments  must  be  received  on 
or  before  September  12, 1988. 
AOORESSCS:  Comments  on  the  proposal 
should  be  submitted  to  Commandant 
(G-CMC).  U.S.  Coast  Guard,  2100 
Second  St  SW.,  Washington.  DC  20593- 
0001.  Comments  may  be  delivered  to 
and  will  be  available  for  inspection  and 
copying  at  the  Marine  Safety  Council 
(G-CMC),  Room  21ia  US.  Coast  Guard 
Headquarters,  2100  Second  Street,  SW., 
Washington.  DC  20583-0)01,  (202)  287- 
1477.  Nonnal  office  hours  are  between 
8:00  ajn.  and  4Kn  p.m.,  Monday  throu^ 
Friday,  except  Federal  holidays.  The 
Draft  Economic  Evaluation  and  the  Draft 
Environmental  Assessment  and  Finding 
of  No  Significant  Impact  have  been 
prepared  and  may  Slso  be  inspected  or 
copied  at  the  Marine  Safety  Council. 
KM  mmrmm  mrmmation  contact: 
Mr.  Kenneth  J.  Szigety,  Office  of  Marine 
Safety.  Security  and  Environmental 
Protecdoii  (G-MPS-3).  Room  1108,  (202) 
267-0491.  between  7M)  ajn.  and  3:30 
p.m.,  Monday  through  Friday,  except 
Federal  hoh'days. 

aumOKNTANV  IFOWaUTION.  The 
public  is  invited  to  participate  in  this 
proposed  rulemaking  by  submitting 
written  views,  data  ot  arguments. 
Comments  should  include  the  name  and 
address  of  the  person  making  them, 
identfiy  this  notice  (CGD  88-034]  and 
the  specific  section  of  the  proposal  to 


which  each  comment  applies,  and  give 
the.  reason  for  each  comment  tf  an 
acknowledgment  is  desired,  a  stamped, 
self-addressed  post  card  or  envelope 
should  be  enclosed. 

The  rules  as  proposed  may  be 
changed  in  light  of  the  comments 
received.  All  comments  received  bsfore 
the  expiration  of  the  comment  period 
will  be  considered  before  final  action  is 
taken  on  this  proposal. 

No  public  hearing  is  planned. 
However,  one  may  be  held  at  a  tinirand 
place  to  be  set  in  a  subsequent  notice  in 
the  Federal  Register  if  %vrittenTequests 
for  a  public  hearing  are  receivsd  bom 
interested  persons  raising  valid  issues 
and  desiring  to  comment  orally  at  a 
public  hearing,  and  if  it  is  determined 
that  the  opportunity  to  make  oral 
presentations  will  be  beneficial  to  the 
rulemaking  process. 

In  the  February  7, 1986  issue  of  the 
Federal  Register  (51 FR  4788)  the  Coast 
Guard  proposed  amendments  in  CGD 
85-028  to  the  pollution  prevention 
regulations  that  would  implement  the 
International  Convention  for  Prevention 
of  Pollution  from  Ships,  1973  (done  at 
London,  November  2, 1973)  modified  ky 
the  Protocol  of  1978  relating  to  die 
International  Convention  for  the 
Prevention  of  Pollution  from  Ships  (done 
at  London,  February  17. 1978)  (MARPOL 
73/78).  A  final  rule  for  CGD  85-028  has 
not  been  published  and  the  proposal  is 
still  under  consideration.  Both  Uiis 
document  CGD8&-034.  and  CGD  85-026 
propose  amendments  to  Parts  154  and 
155.  Any  discrepancy  between  the  two 
proposals  will  be  reconciled  prior  to 
adoption  of  final  rules. 

Drafting  Infoimatioa 

The.priiudpal  persons  involved  in 
drafting  this  proposal  are:  Mr.  Kenneth  J. 
Szigety.  Prt^ct  Manager,  and  Mr. 
Stanley  M.  Colby,  Project  Counsel 
Office  of  Chief  GoonseL 

Discussion 

It  has  been  determined,  as  described 
below,  tiut  a  need  exists  to  regulate 
bulk  liquid  hazardoos  material  transfers. 
In  order  to  minimize  the  risk  of 
environmental  damage  from  the  greatest 
numbw  of  these  materials,  the  Coast 
Guard  proposes  to  expand  the  oil 
pollution  prevention  regulations  to 
include  standards  for  hazardous. ' 
material  transfers  and  proposes  the 
expanded  regulations  as  implementation 
of  the  Ports  and  Waterways  Safety  Act 
(PWSA).  as  amended.  (33  U.S.C.  1221} 
instead  of  the  Federal  Water  PoUution 
Control  Act  (FWPCA),  as  amended.  (33 
U.S.C.  1321).  In  the  PWSA  die  Cra^ess 
found  that  protection  of  the  marine 
environment  is  a  matter  of  national 


inqiortance  and  diet  increased  vessel 
traffic  fai  the  nation's  ports  and 
waterways  creates  a  substantial  hazard 
to  the  marine  environment  Further,  the 
PWSA  authorizes  the  Secretary  of  the 
dj^iartment  in  which  the  Coast  Guard  is 
operating  to  take  whatever  action  is 
necessary  to  protect  the  navigable 
waters  and  resources  therein.  This 
aathotrity  has  been  delegated  to  the 
Conunandant  of  the  Coast  Guard.  The 
law  provides  that  the  action  may 
inclttde.  but  not  be  limited  to. 
establishing  procedures,  measures,  and 
standards  for  the  handling,  loading  and 
unloading  from  vessels  of  dangerous 
articles  and  substances,  including  oU  or 
haaaidous  materials  as  those  terms  are 
defined  in  48  U.S.C.  2101.  Those 
definitions  are  as  follows: 

"  'Oil'  includes  oil  of  any  type  or  in  • 
any  form,  including  petroleum,  fuel  oil 
sludge,  oil  refuse,  and  oil  mixed  with 
water  except  dredged  spoil." 
"  'Hazardous  material'  means  a  liqtdd 
material  or  substance  that  is — 

tA)  flammable  or  combustible; 

(B)  designated  a  hazardous  substance 
under  section  311(b)  of  the  Federal 
Water  PoUution  Control  Act  (33  U.8.C 
1321):  or 

(C)  designated  a  hazardous  material 
under  section  104  of  the  Hazardous 
Material  Transportation  Act  (49  U.S.C 
1803):" 

As  proposed,  the  transferring  of  any 
hazardous  material,  except  liquefied 
gues.  designated  under  46  Oil  153.40 
(a),  (b),  (c),  and  (e)  would  be  regulated. 
These  materials  include  those  listed  in 
46  CFR  Table  30.25-1.  Table  1514)6. 
Table  1  (of  Part  153),  and  those 
materials  that  are  noxious  liquid 
substances  (NLS's)  under  Annex  n  of 
MARPOL  73/78.  Each  of  diese  materials 
is  included  in  one  or  more  of  the  three 
groups  identified  as  "hazardous 
materials"  in  the  definition  reproduced 
sbove. 

The  proposed  regulations  would  apply 
(mly  to  vessels  and  facilities  which 
transfer  hazardous  bulk  liquid  materials, 
-ie.  transfers  to,  from,  or  within  any 
vessel  with  a  capacity  of  250  or  more 
baheia  of  these  materials.  This 
minimuQi  vessel  capacity  distinguishes 
between  large  and  small  vessels 
carrying  hazardous  materials  and 
dierefore  large  and  small  transfers  and 
facilities.  These  proposed  regulations 
would  not  apply  to  small  transfers, 
fecilities.  and  vessels.  The  proposed 
regulations  would  apply  only  to  bulk 
liquid  hazardous  materials  because  the 
regulations  in  33  CFR  Parts  154-156 
ai^y  ady  to  liquid  transfers,  while 
haziodeus  bulk  solid  materials  are 
regulated  in  33  CFR  Part  126  and  46  CFR 


Part  148.  To  avoid  the  confusion  that 
would  result  in  having  requirements  for 
liquid  bulk  transfer  operations  in  both  33 
a=R  Parte  126  and  156.  the  Coast  Guard 
is  considering  establishing  those 
requiremente  for  oil  and  bulk  liquid 
hazardous  materials  in  only  Part  156. 
Consequently,  the  Coast  Guard  is 
proposing  to  remove  fivm  the  list  of 
cargoes  of  particular  hazard  contained    . 
in  §  126.10(d)  those  bulk  liquid 
hazardous  materials  that  are  listed  in  46 
CFR  Table  30.25-1.  Table  151.05.  or 
Table  1  (of  Part  153).  or  are  NLS's  under 
Annex  II  of  MARPOL  73/78.  This  wUl 
leave  only  Uquefied  gases  on  the  Ust  in 
S  128.10(d).  The  Coast  Guard  intends  to 
address  the  suitability  of  the  existing 
requirements  io  33  CFR  Part  126  for 
liquefied  gas  operations  in  a  future 
proposal  to  be  pubUshed  in  the  Fmleral  * 
Register. 

The  Coast  Guard  has  determined  that 
most  accidental  discharges  of  oil  during 
transfer  operations  are  caused  by  either 
human  error  or  equipment  failure.  The 
oil  pollution  prevention  regulations  in  33 
CFR  Parts  154, 155,  and  156  address 
these  causes.  Hiey  have  been  and 
continue  to  be  instrumental  in  reducing 
the  number  of  oil  discharges  during  ~ 
transfer  operations.  Before  the  oil 
pollution  prevention  regulations  were 
promulgated,  it  was  estimated  that  there 
were  approximately  51  spills  of  oil  per 
1000  transfers.  The  current  discharge 
rate  for  oil  is  approximately  7.7  spUls 
per  1000  transfers.  It  is  expected  that  a 
similar  reduction  in  the  number  of 
hazardous  material  spills  would  be 
obtained  by  expanding  the  oil  pollution 
regulations. 

To  expand  the  appUcability  of  the  oil 
pollution  prevention  regulations  to 
include  vessels  and  facilities  which 
transfer  bulk  liquid  hazardous  materials, 
numerous  sections  in  the  three  Parte 
would  need  various  editorial  changes, 
e.g.  adding  the  words  "or  bulk  liquid 
hazardous  material",  or  deleting  the 
word  "oil".  For  this  Notice  of  Proposed 
Rule  Making,  the  Coast  Guard  lists  tiie 
sections  widi  the  word  changes  that 
would  occur.  For  more  complex  changes, 
full  text  is  proposed.  This  should  give     • 
the  reader  an  overall  view  of  the 
proposed  changes  to  the  pollution 
regulations.  If  this  proposal  is  adopted, 
the  final  rules  will  provide  full  text 
revisions  contianing  all  changes. 

Proposed  changes  the  public  should 
be  aware  of  are: 

The  public  would  be  relieved  from  a 
reporting  requirement  in  i  154.710(a). 
This  section  would  be  revised  so  diat 
die  facility  operator  would  not  be 
required  to  advise  the  Captain  of  the 
Port  (COTP).  in  writing,  of  die 
desi^iations  of  persons  in  charge. 


The  definition  of  "oil"  in  Part  155 
would  change.  Because  it  is  proposed  to 
change  the  authority  for  these 
regulations  to  the  PWSA.  the  new 
definition  would  reflect  the  broad 
coverage  of  the  PWSA  and  include  oU  of 
any  kind,  not  fust  petroleum  oils.  That 
definition  of  oil  would  be  added  to  the 
definitions  in  Part  154,  and  §  155.110 
would  be  revised  to  except  the  limited 
definiton  of  "oil"  contained  in  Part  151 
and  add  the  broader  definition  of  Part 
154. 

Specific  commente  on  the  impacts  and 
costs  of  complying  with  the  following 
proposals  are  requested.  ' 

In  a  view  of  recent  casualties  that 
occurred  on  ships  resulting  in  pollution 
incidents  from  the  carriage  of  oil  in  a 
tank  forward  of  a  collision  bulkhead,  the 
Coast  Guard  is  proposing  to  delete  the 
phase  "an  oceangoing"  from  33  CFR 
155.470.  In  addition,  the  Coast  Guard  is 
proposing  in  §  155.470  to  extend  the 
prohibition  against  the  cairiSge  of  oil  in 
forepeak  tanks  and  other  spaces 
forward  of  a  collision  bulkhead  in  any 
ship  built  after  1982  to  include 
hazardous  materials. 

Section  155.710  would  be  changed  to 
require  a  qualified  tankerman  to  be  in 
charge  of  the  transfer  of  Uquid 
hazardous  materials.  The  change  in  the 
requirement  for  tankermen  wiU  have  no 
impact  on  tankship  operations  since 
they  are  manned  by  Ucensed  officers 
who  are  considered  quaUfied 
tankennen.  Only  the  transfers  to  or  from 
tank  barges  would  be  affected.  The 
producte  hi  Table  151.05  that  are  non- 
combusUble  and  non-flammable  are  not 
currently  required  to  have  a  tankennan 
in  charge  of  the  transfer.  They  must  only 
have  special  employer-provided 
training.  The  proposed  regulations 
require  qualified  tankermen  and  some 
system  for  producing  quaUfied 
tankermen  for  these  producte  would 
have  to  be  developed  by  the  Coast 
Guard  if  this  proposal  is  adopted 

Need 

The  Coast  Guard  has  evaluated  spill 
data  for  hazardous  bulk  materials  and 
determined  a  need  for  poUution 
prevention  regulations  for  these 
materials.  Data  came  fix)m  two  sources: 
die  U.S.  Army  Coips  of  Engineers  (COE) 
Waterbome  Commerce  of  the  United 
States  and  the  Coast  Guard  PoUution 
Incident  Reporting  System  (PIRS).  • 

Increases  in  the  amounte  of  hazardous 
Uquid  chemicals  transported  and  the 
large  number  of  discharges,  and  the 
potential  development  of  indneration- 
at-sea  vessels  and  their  attendant 
waterfront  fodUties  now  indicate  a  need 
for  these  poUution  prevention 
regulations. 


The  COE  Waterbome  Commerce  of 
the  United  States  data,  is  taken  from 
Part  5,  the  National  Summaries,  from 
1975-1984,  and  is  the  amount  (in  tons)  of 
foreign  and  domestic  commerce.  It  is 
broken  down  into  41  cargo  groups, 
which  are  further  broken  down  into 
categories.  In  Group  28-ChemicaIs  and 
Allied  Products,  there  are  15  categories 
that  do  not  include  any  hazardous 
materials,  and  so  were  not  used  in  this 
analysis.  The  remaining^  categories 
were  sodium  hydroxide,  crude  oU 
producte,  benzene  and  toluene, 
sulphuric  acid,  basic  chemicals  and 
products,  and  misceUaneous  cheifBcals. 
The  amounte  of  these  chemicals 
transported  range  from  45,731,335  tons 
in  1975  to  66.503.153  tons  in  1984.  An 
analysis  of  thu  data  projects  an 
approximate  2.0%  increase  per  year  in 
the  amount  of  hazardous  materials 
transported  in  the  United  States. 

The  PIRS  date  indicates  tiiat  494 
hazardous  material  spiUs  occurred  from 
vessels  and  fadUties  bom  1973-1986. 
These  numbers  are  most  likely  low 
because,  unlike  oil  which  creates  a 
"sheen"  on  the  surface  of  the  water, 
many  hazardous  materials  do  not 
exhibit  this  characteristic  and  die  Coast 
Guard  beUeves  a  substantial  number  of 
these  spiUs  are  not  reported.  PIRS  also 
indudes  date  on  the  amounte  of 
hazardous  materials  discharged  during 
'  spiUs.  Discharges  range  from  a  high  of 
228,000  gaUons  of  acrylonitrile  to  a  low 
of  12  gaUons  for  the  particular  material. 
In  addition  there  U  a  potential  for 
transfers  of  hazardous  materials 
considered  "wastes",  i.e.,  from 
waterfront  facilities  to  oceangoing 
vessels,  for  incineration-at-sea.  T^e 
extent  to  which  thte  wiU  occur  te  not 
known  at  this  time,  since  the  EPA  has 
announced  pubUcly  that  it  is  suspending 
indefinitely  aU  actions  relating  to 
incineration-at-sea  and  has  no  plans  to 
revive  the  progrcun.  For  more 
information  on  incineration-at-sea,  see 
the  EPA  Notice  of  Proposed  Rulemaking 
(NPRM),  pubUshed  on  February  28. 1985 
(50  FR  8222)  and  tiie  Coast  Guard's  final 
rule  (date  and  final  rule  dtation  to  be 
inserted)  concerning  proposed  safety 
requiremente  for  incinerator  vessels. 

During  the  ongoing  rulemaking 
processes,  the  Coast  Guard  has  received 
commente  from  the  public  expressing 
concern  over  the  lack  of  regulations  for 
the  transfer  of  hazardous  wastes  bom 
the  waterfrxmt  fadUty  to  the  vessel.  One 
commenter  said.  "The  transfer  of  the 
hazardous  waste  bom  the  transport 
mode  to  waterfix>nt  facUity  to  the 
incineration  vessel  is  an  area  of  serious 
concern  as  regards  the  effects  of 
dischaiges  on  both  human  health  and 
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the  envvoDment  (water,  land,  and  air)  in 
the  port  area."  These  proposed 
regulations  would  address  the  concerns 
raised  by  this  commenter. 

EvaJnatkm  -^ 

The  cost  of  the  proposal  would  be 
low.  The  oil  pollution  prevention 
regulations  already  apply  to  some  of 
these  facilities  and  vessels  because  they 
transfer  both  oil  and  hazardous 
materials.  Also  many  facility  and  vessel 
owners  and  operators  voluntarily  follow 
these  accepted  pollution  prevention 
practices  because  they  prevent 
accidental  dischaiges,  and  because  the 
owners  and  curators  want  to  avoid 
paying  penalties  and  cleanup  costs  for 
any  spills  of  hazardous  materials. 

It  is  estimated  that  there  are 
approximately  817  vessels  and  300 
facilities  that  transfer  bulk  liquid 
chemical  products.  Of  diese  vassels'and 
facilities,  some  transfer  a  material 
determined  to  be  hazardous  under  46 
CFR  153.40  and  of  these,  some  never 
transfer  oil.  This  leaves  a  small 
population  of  vessels  and  facilities  that 
transfer  only  hazardous  materials.  Hie 
vessels  and  fadlfties  in  this  small 
population  that  currently  do  not  foHow 
accepted  p<^tion  prevention  practices 
would  pay  most  of  the  costs  of 
complying  with  these  proposed 
regulations.  It  is  estimated  that  25-SOK 
of  the  817  vessels  and  300  facilities  do 
not  follow  pollution  preventi<» 
practices.  This  results  in  apfwoximately    . 
205-400  vessels  and  7S-150  facilities 
which  would  pay  most  of  the 
compliance  costs. 

The  TranspOTtation  Systems  Center 
(TSC)  in  Cambiidge,  MA  prepared  a 
report  entitled,  PreJunJnarybtpact 
Analyais  of  the  US.  Coast  GuanN 
Proposed  HoMtirdoua  Substancee 
PoUution  Prevention  BeguJations.  which 
is  included  in  the  docket  and  is 
available  through  the  Proiect  Manager 
listed  under  "For  Further  Moraiation 
Ck)ntact".  The  repOTt  identified  the 
impact  of  applying  33  CFR  Parts  154-156 
to  vessels  aind  fadlities  which  transfer 
bulk  liquid  hazardous  substances  (which 
have  been  determined  to  be  hazardous 
materials)  by  comparing  the  proposed 
requjrranents  to  current  regulations  and 
existing  industry  standards  and 
practices.  These  included:  (1) 
WaterfrraU  Facilities  regulations  in  33 
CFR  Part  126;  (2)  Tank  Vessels 
regulations  in  46  CFR  Subchapter  D:  (3) 
Certain  Bulk  Dangerous  Cargoes 
regulations  in  46  CFR  Subchapter  O;  (4) 
Occupational  Safisty  and  Health 
Administration  regulations  in  19  CFR 
1919:  (5)  National  Fire  Protection 
Association  (NFPA)  standards:  and  (6) 
American  National  Standards  Institute 


(ANSI)  standards.  Those  proposed 
requirements  that  would  necessitate  a 
change  in  current  operations  or 
procedtues  were  then  identified  and  the 
costs  examined. 

Explicitly  excluded  fiom  the  TSC 
report  were  various  sections  of  the 
existing  regulations  found  not  to  be 
directly  applicable  to  Uquid  Inilk 
hazardous  materials  because  some  of 
the  characteristics  of  these  materials 
vary  tod  much  from  those  of  oil  and, 
hence,  would  not  be  included  in  the  text 
of  the  proposal  without  extensive 
adaptation.  Those  secti(ms  were 
98  154.500,  I54.5ia  154.52a  154.530, 
154.540, 154.546, 156.310, 155.605.  and 
156.125.  However,  the  Coast  Guard,  on 
the  basis  of  it's  technical  expertise, 
disagrees  with  the  TSC  report 
concerning  diose  sections  and  has 
proposed  to  apply  diem  to  vessels  and 
facilities.  Specific  comments  on  the 
impacts  and  costs  of  complying  with 
those  sections  are  requested. 

The  results  of  the  report  indicate  that 
the  estimated  cost  to  200  waterfront 
facilities  would  be  approximately 
$282,650  for  the  preparation  of  a  facility 
Operations  Manual  and  a  Letter  of 
Intent  and  approximately  $1,099,641  for 
817  vessel  operators  for  die  preparation 
of  vessel  Transfer  Procedures,  for  a  total 
cost  of  $1382.291.  However,  the  Coast 
Guard  has  estfanated  that  300  rather 
than  200  facilities  would  be  covered  by 
this  regulation,  lliis  would  raise  the 
estimated  costs  for  facilities  for  the 
preparation  of  an  Operaticms  Manual 
and  a  Letter  of  Intent  to  $4234>75  with 
the  total  cost  rising  to  $1,523,616; 
These  costs  represent  one-time  costs 
which  will  generally  not  recur  during  die 
average  20  year  lifetime  of  a  vessel  or 
facility. 

For  the  reasons  discussed  above, 
many  of  the  vessels  and  facilities 
handling  hazardous  materials  already 
follow  accepted  pollution  prevention 
practices.  Since  it  is  estimated  that  only 
25-50%  of  these  vessels  and  facilities  do 
not  follow  some  pollution  prevention 
practices,  the  total  estimated  cost  for  the 
proposed  revisions  is  25-50%  of 
$1,523,616  or  $36aoe4-$761,608.  For 
further  information  concerning  the 
economic  consequences  of  these 
proposed  re^ilations,  the  Draft 
Ecoiiomic  Evaluation  is  available  as 
discussed  in  annnffurt  above. 

The  benefits  of  thiM  proposal  would  be 
substantial,'  though  most  of  diem  are 
difficult  to  quantify.  These  proposalst  if 
adopted,  would  promote  safe  transfiBrs 
of  bulk  liquid  hazardous  materials  in  a 
realistic  and  cost  effective  manner,  and 
would  result  in  the  prevention  m 
mitigation  of  accidental  spills  of  these 


materials.  Many  bulk  Uquid  materials 
are  fiammable  or  toxic  and  when  spilled 
in  wato*  qnead  rapidly  and  can  easily 
affect  the  soirounding  population.  Feww 
and  less  sevoe  accidental  spills  would 
result  in  reduced  damage  to  vessels,  less 
injury  to  facility  personnel  and  the 
surrounding  population,  and  less 
damage  to  dw  marine  environment 
Reducing  die  number  of  bulk  Uquid 
hazardous  material  spills  would 
contribute  to  port  safety  and  protect  the 
marine  environment  of  the  pwt  complex 
and  surrounding  area. 

The  benefits  which  can  be  quantified 
are  the' costs  to  the  pobUc  i^ch  are 
avoided  when  a  hazardous  bulk  liquid 
spill  is  prevented.  Those  costs  include 
the  value  of  the  cargo  saved,  the  vessel 
or  fadUty  cleanup  costs  avoided,  vessel 
delay  not  e}q;>erienced.  and  Coast  Guard 
resources  not  needed 

When  die  pollution  pteventicm 
regulations  were  first  promulgated.  100% 
of  the  vessels  and  facilities  whldi 
transferred  ofl  became  subject  to  the  ' 
new  regulations  and  the  number  of  oil 
discharges  was  reduced  by  84%; 
however,  because  many  vessels  and 
faciUties  which  transfer  bulk  hazardous 
material  already  foUow  the  poUution 
prevention  practices  in  33  CTR  Parts 
154-156.  a  corresponding  reduction  in 
the  numbw  of  hazardous  material  spills 
would  not  be  e:q>ected  if  these 
requirements  are  adopted.  If  these 
pollution  prevention  proposals  are 
adopted,  diose  vessels  and  faciUties 
which  do  not  currendy  follow  pollution 

Erevention  ivactices  when  transferring 
azardous  materials  woidd  be  required 
to  do  so.  The  number  of  hazardous   - 
material  spills  would  be  reduced  by  an 
estimated  21-42%. 

According  to  die  PIRS  data,  there 
were  404  hazardous  material  spills 
between  1973  and  1986.  A  21-42% 
reduction  ia  the  number  of  spills  results 
in  104-207  fevru'  ^ills.  The  cost  avoided 
when  an  oU  discharge  was  prevented  in 
1985  was  spproximately  $9.1714X}  per 
discharge.  It  included  $875  for  cargo  not 
dischaned.  $550  for  vessel  delay 
avoided.  $700  for  cleanup  costs  not 
needed,  and  $196  for  Coast  Guard 
resources  saved.  These  costs  are  good 
estimates  for  the  cost  associated  with 
avoiding  a  hazardous  matoial  spill 
because,  in  many  circumstances,  oil 
cleanup  technology  can  be  appUed  to 
these  spills.  Using  the  estimated  104-207 
discharges  prevented,  and  the 
approximate  costs  (rf  $9,171  per 
discharge  prevented,  the  quantifiable 
benefit  in  dollars  of  applying  the  oil 
poUution  prevention  regtdatians  to 
vessels  and  faciUties  indiich  transfer 
bulk  hazardous-materfals  would  be 


$907,929-^.825,029.  It  exceeds  die 
estimated  costs  of  these  proposals  of 
$380,904-^61.808.  It  should  be  noted 
that  the  cost  data  is  for  20  years  while 
the  benefit  data  is  for  14  years,  because 
the  Coast  Guard  started  coUecting  this 
data  in  1973. 

These  proposed  revisions  are 
considered  to  be  non-major  under 
Executive  Order  12291  of  February  17. 
1981  (3  CFR,  1928  Comp..  p.  127)  and 
significant  under  the  DOT  regulatory 
poUcies  and  procedures  (44  FR 11034; 
February  26, 1979)  and  Uie  Office  of 
Management  and  Budget  BuUetin  No. 
85-fl  of  Janjiary  10, 1985.  The  total  cost 
to  the  industry  of  diese  revisions  would 
not  exceed  the  $100  miUion  annual 
threshold  to  quaUfy  as  a  major 
rulemaking,  and  so  a  Regulatory  Impact 
Analysis  is  not  required. 

The  regulations  in  33  CFR  Parts  154- 
156  contain  the  foUowing  approved 
information  coUections  for  oU:. 

Item  and  Current  OMB  Control  Na 

Letter  of  Intent  2115-0077 

Operations  Manual,  2115-0083  and  0078 

Amendment  to  Operations  Manual 

2115-0078 
Oil  PoUution  Prevention  Records,  2115- 
,    0006 
Oil  PoUution  Prevention  Alternatives, 

2115r0097 
Oil  Transfer  Procedures,  2115-0120 
Declaration  of  Inspection,  2115-0506 

Revisions  to  these  collections  to 
include  vessels  and  faciUties  which 
transfer  bulk  Uquid  hazardous  materials 
have  been  submitted  to  the  Office  oT 
Management  and  Budget  for  approval 
'  under  the  provisions  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C  3501  et 
seq.).  Persons  desiring  to  comment  on 
these  information  coUection 
requirements  should  submit  their 
comments  to:  Office  of  Regulatory 
Policy.  Office  of  Management  and 
Budget  726  Jackson  Place  NW., 
Washington.  DC  20503,  ATTN:  Desk 
Officer.  U.S.  Coast  Guard.  Persons 
submitting  comments  to  OMB  are  also 
requested  to  submit  a  copy  of  their 
comments  to  the  U.S.  Coast  Guard  as 
indicated  under  the  section  tided 
ADDRESSES.  The  Coast  Guard  certifies 
that  this  proposal  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  smaU  entities. 
This  proposal,  would  only  apply  to  large 
entities,  Le.  transfers  to,  from,  or  withhi 
any  vessel  ivith  a  capacity  of  250  or 
more  barrels  of  oU  or  hazardous 
materials. 

This  regulatory  project  is  not 
anticipated  to  have  an  adverse  impact 
on  the  environment  It  is  intended  to 
prevent  or  mitigate  the  results  of  a 
hazardous  material  spiU  into  the 


navigable  waters  of  the  United  States. 
This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  diat 
the  proposed  rulemaking  does  ndt  have 
sufficient  Federalism  impUcations  to 
warrant  the  preparation  of  a  FederaUsm 
assessment  Nothing  contained  in  the 
PWSA.  wdth  respect  to  structures, 
prohibits  a  State  or  political  subdivision 
thereof  from  prescribing  higher  safety 
equipment  requirements  or  safety 
standards  than  those  which  are 
proposed  by  this  document 

list  of  Subjects 

33  cm  Part  126 

Explosives,  Harbors,  Hazardous 
substances.  Reporting  and 
recordkeeping  requirements. 

33  CFR  Part  154 

OU  and  hazardous  materials  poUution, 
Reporting  and  recordkeeping 
requirements. 

33  CFR  Part  155 

Oil  and  hazardous  materials  poUution, 
Reporting  and  recordkeeping 
requirements. 

33CFRPartl56 

Hazardous  materials  transportation. 
Oil  and  hazardous  materials  poUution, 
Reporting  and  recordkeeping 
.  requirements.  Water  pollution.  In 
accordance  with  the  preceding,  it  is 
proposed  to  amend  Subchapter  O  of 
Chapter  I  of  Tide  33,  Code  of  Federal 
Regulations  as  foUows: 

PART  12S-4AMENDE0] 

1.  The  authority  citation  for  Part  128  is 
revised  to  read  as  follows: 

Authority:  33  U.S.C  1231;  49  CFR  1.4a 

§126.10    [Amended] 

2.  By  removing  the  foUowing  cargoes 
from  die  Ust  in  §  126.10(d): 

acetone  cyanohydrin 

acrylonitrile 

aUyl  chloride 

butylene  oxide 

carbon  disulfide 

chlorosulfonic  acid 

ephichlorohydrin 

ethyl  ether 

motor  fuel  antiknock  compounds 

containing  lead  alkyls 
oleum 

phosphorous,  elemental 
propylene  oxide 
toluene  diisocyanate 
vinyl  ethel  ether 

3.  By  revising  the  introductory  text  of 
{  126.15(0)  to  read  as  foUows: 


§126.15   Conditions  for  deslgnatlen  as   • 
designated  waterfront  facility. 
•        *        *        *        • 

(o)  Control  of  liqaid  cargo  transfer 
systems.  When  transferring  the  cargoes 
listed  in  §  126.10(d),  the  waterfront 
facility  transfer  system  must  meet  the 
following: 


PART  154-(AMENDED1 

4.  The  authority  citation  for  Part  164  is 
revised  to  read  as  follows: 

Authority:  33  U.S.C.  1231: 40  CFR  1.48. 

5.  By  revising  tlie  heading  of  Part  154 
to  read  as  foUows: 

PART  154~OIL  AND  HAZARDOUS 
MATERIAL  POLLUTION  PREVENTION 
REGULATIONS  FOR  MARINE 
TRANSFER  FACILmES 

&  By  revising  (  154.106  to  read  as 
follows: 

§154.106    incorporation  by  reference. 

(a)  Certain  materials  are  incorporated 
by  reference  into  this  part  with  the 
approval  of  the  Director  of  tiie  Federal 
Register.  The  Office  of  the  Federal 
Register  publishes  a  table  "Material 
Approved  for  Incorporation  by 
Reference"  which  appears  in  the  Finding 
Aids  section  of  this  volume.  In  diat  table 
is  found  citations  to  the  particular 
sections  of  this  part  where  the  material 
is  incorporated.  To  enforce  any  edition 
other  than  the  one  listed  in  paragraph 
(b)  of  this  section,  notice  of  change  must 
be  published  in  the  Federal  Register  and 
the  material  made  avaUable.  AU 
approved  material  is  on  file  at  the  Office 
of  tile  Federal  Register,  1100  L  St.  NW., 
Room  8401,  Washington.  DC,  and  at  tiie 
U.S.  Coast  Guard.  Port  Safety  and 
Security  Division.  Washington,  DC 
20593. 

(b)  The  materials  approved  for 
incorporation  by  reference  in  this  part 
are: 

American  Society  of  Mechanical 
Engineers,  United  Engineering 
Center,  345  E  47  Street  New  York, 
New  York  10017 

ANSI  B16.&  Steel  Pipe  Flanges  and 

Flange  Fitiings,  1981 
ANSI  Bie.24  Brass  or  Bronze  Pipe 

Flanges,  1979 
ANSI  B31.3  Chemical  Plant  and 

Petroleum  Refinery  Piping.  1987 

§§  1S4.100. 154.105. 154.110. 154.800, 
154.310, 154.325, 154J00. 1S4.950, 154.570, 
154.710. 1S4.740    [Amended] 

7.  By  amending  Part  154  by  removing 
the  word  "oU"  before  the  word 


r 
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"transfer"  wherever  it  appears  in  the 
following: 

(a)  S  154.100(b). 

(b)  The  definition  of  "Person  in 
cbai^"  in  S  154.105. 

(c)  \  154.110(c). 

(d)  S  15C300(a)(2). 

(e)  S  154.310(a)(16). 

(f)  9  154.325(b). 

(g)  5  154.500(a)(2).  | 
(h)  S  154.500(b)(2). 
(i)  The  introductory  text  of 

S  154.550(b). 

0)  S  154.570(a)(3). 

(k)  S  154.57()(a)(4). 

(1)  1 154.570(b)(2). 

(m)  The  introductory  text  of  { 154.710. 

(n)  :  154.710(b). 

(o)  S  154.710(c). 

(p)  i  154.710(d)(4). 

(qj  i  154.710(dK5). 

(r)  §  154.710(d)(6).  I 

(8)  5  154.740(b). 

8.  By  amending  S  154.100  by  removing 
paragraph  (c)  and  revising  paragraph  (a) 
to  read  as  follows: 


{154.100 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section^  this  part  applies  to 
each  facility  or  marina  that  is  capable  of 
transferring,  in  bulk,  oil  or  any  material 
that  is  detennined  to  be  hazardous, 
except  liquefied  gases,  under  46  CFR 
153.40  (a),  (b).  (c)  or  (e)  to  or  from  any 
vessel  with  a  capacity  of  250  barrels  or 
more. 

•  •••'• 

9.  ^y  amending  i  154.106  by  revising 
the  definition  for  the  word  "fadlity"  and 
addixig  the  definitions  for  the  words 
"marina",  "hazardous  material", 
"MARPOL  73/78".  and  "oil"  in  proper 
alphabetical  sequence  to  read  as 
follows: 

{154.105   DefMUone. 

•  *       •       •       • 

"FaciHty"  means  any  structure  on  or 
in  the  navigable  waters  of  the  United 
States,  or  any  land  structure  or  shore 
area  immediately  adjacent  to  such 
waters,  used  or  capable  of  being  used  to 
transfer  oil  at  hazardous  materials  to  or 
from  a  vessel. 


"Hazardous  Material"  means  a  liquid 
material  or  substance  that  is — 

(1)  flammable  or  combustible; 

(2)  designated  a  hazardoos  substance 
under  section  311(b)  of  the  Federal 
Water  PoUution  Qmtiol  Act  (33  U.S.C 
1321);  OT 

(3)  designated  a  hazardous  material 
under  section  104  of  the  Hazardous 
Material  Transportation  Act  (49  U.S.C 
1803). 

"Marina"  means  a  facility  that 
primarily  services  pleasure  craft 


"MARPOL  73/78"  stands  for  the 
International  Covention  for  the 
Prevention  of  Pollution  from  Ships,  1973 
(done  at  London,  November  2, 1973)  as 
modified  by  the  Protocol  of  1978 
Relating  to  the  International  Convraition 
for  the  Prevention  of  PoUution  from 
Ships,  1973  (done  at  London,  February 
17, 1978). 
*       *        •        •        *      ' 

"Oil"  includes  oil  of  any  type  or  in 
any  form,  including  petroleum,  fuel  oil, 
sludge,  oil  refuse,  and  oil  mixed  with 
wastes  except  dredged  spoiL 


91S4.100   [AmwMled] 

10.  By  amending  S  154.108  (a)  and  (d) 
by  removing  the  words  "Marine 
Environment  and  Systems"  and  adding, 
in  their  place,  the  words  "Marine  Safety. 
Security  and  Environmental  Protection". 

99154.300,154.545   [Amended] 

11.  By  amending  Part  154  by  removing 
the  words  "an  oil"  and  adding.  In  their 
place,  the  word  "a"  in  the  foUowing: 

(a)  9  154.300(f). 

(b)  The  introductory  text  of 
9  154.545(d]. 

12.  By  revising  9  154.310(a)(5)(u)(a]  to 
read  as  follows: 

9154.310    OperatkNW  Manual:  Contents. 

(a)  •  •  • 

(6)  *  •  • 

(u)  •  •  * 

(o)  Tbe  name  of  the  cargo  as  listed  in 
Appendix  D  of  Annex  II  of  MARPOL 
73/78  or  listed  in  the  following 
contained  fai  46  CFK  Chapter  I: 

[1]  Table  30.24-1  of  9  30.25. 

[2)  Table  151.05  of  9  151.05. 

(J)  Table  1  of  Part  153. 


9154.500   [Amended] 

13.  By  ammding  9  154.S00(e)(l)  by 
adding  the  word,  "for  oil  products," 
before  the  words  "the  words  'oil 
service' ". 

14.  By  amending  9 154.500(h)  by 
removing  the  words  "oil  for"  after  the 
word  "transfer". 

91544(10    [Amended] 

15.  By  amending  9 154.510(a)  by 
removing  the  words  "B31.3a.  I^troleum 
Refinery  Piping"  and  adding,  in  their 
place,  the  words  "B31.3,  Chemical  Plant 
and  Petroleum  Refinery  Piping". 

16.  By  amending  9  154.510(c)  by 

■  removing  the  woids  "of  oil"  and  adding, 
in  their  place,  the  wordi  "operations  are 
completed." 

9154.545    [Amended] 

17.  By  amending  9  154.545  (a)  and  (d) 
by  removing  the  word  "oil"  before  die 
word  "containment". 


18.  By  alnending  9 154.550  by 
removing  die  words  "of  oil"  after  the 
word  "transfer"  in  the  faitroductory  text 
of  paragraph  (a)  and  revising  paragraph 
(c)  and  adding  a  new  paragraph  (d)  to 
read  as  foQows: 


9154.550 


(c)  The  means  to  stop  the  flow  of  oil 
meeting  paragraph  (a)  of  this  section 
must  stop  that  flow  idthin— 

(1)  00  seconds  on  any  facility  or 
portion  of  a  facility  that  transfers  oil  on 
or  before  November-1, 1980;  and 

(2)  30  seconds  on  any  facility  that       * 
transfers  oil  after  November  1, 1980. 

(d)  The  means  to  stop  die  flow  of 
hazardous  materials  meeting  paragraph 
(a)  of  diis  section  must  stop  that  flow 
wiUiin— 

(1)  80  seconds  on  any  fadlity  or 
portion  of  a  facility  that  transfers 
hazardoos  materials  on  or  befora  (insert 
the  efiisctive  date);  and 

(2)  30  seconds  on  any  fadlity  diat 
tnmafers  hazardous  materials  after 
(insert  the  effective  date). 

9154.710   [Amended] 

19.  By  amending  9 154.710(a)  by 
removing  the  woids  "and  has  advised 
the  Captain  of  the  Port  in  writing  of  hie 
designation"  after  the  words  "person  in 
chai^". 

99 154.109. 154.107, 154.100, 154.310, 
164.S20, 154J00, 154J10, 154J20, 1S4J2S. 
1MJ80, 164340, 154346, 154380k  154370 
[Afflendad] 

2a  By  amending  Part  154  by  adding 
the  words  "or  hazardous  materials" 
after  the  word  "oil"  wdierever  it  appears 
in  the  foUowing: 

(a)  The  definitions  qf  die  words 
"monitoring  device",  "t9nk  vesseF'.  and 
"b-ansfer",  in  9 154.105. 

(b)  9  lS4.107(aK2). 

(c)  9 154.10e(aM2)(ii). 

(d)  9 154.10e(a}(2)(iii). 

(e)  9  154.31Q(a](4). 

(f)  9 154.310(a)(17)(ii). 

(g)  9  154.310(a)(19). 
(h)  9 154.320(a)(2). 

(i)  The  introductory  text  of  9  lS4J50a 

0)  The  introductory  text  of 
9  15f  .500(c). 

(k)  9 154310(a). 

(1)  9 154310(c). 

(m)  9 154.52a 

(n)  The  introductory  text  of  f  154.625. 

(o)  9  154.525(c). 

(p)  The  hitroductory  text  of 
9154.530(a). 

(q)  9  154340. 

(r)  9  154.545(a}. 

(s)  9  154.S46(c)(l). 

(t)  9  154345{cK2). 

(u)  9  154.545(d)  introductory  text 


(v)  9 154.5iSfd)(4). 
(w)  9  154.550(a)  inbt)ductory  text 
(X)  9 154JSii(a)C2». 
(y)  The  introductory  text  of 
9  154350(b). 
(z)  9  154.570(a)(2). 
(aa)  9 154370(a|(4). 

21.  By  ampndim  Part  154  by  addu^ 
the  words  "hazardous  material"  after 
word  "oil"  JB  if  lS4310(aMU)  «nd 
154.530(c). 

PART  ISS-4AaiEIIDE0] 

22.  The  aolhority  dtation  toPart  ISS  is 
revised  and  a  note  to  follow  the 
«Aar^dta(iee  wedded  to  read  as 
foflows: 

Auaioitly:33TJ.S.C.  1Z31;  49  CFR  1.48 
except  { 155.450  wliicli  is  issued  under  33 
U.S.C.  1321(j)(i)(q  E.aiI7BS,  M  anend«xL  3 
CFR.  1971-1975  COMP. p. TO.  ttCFl  liW. 
Sections  155.100.  iaS.lM.  lSS.lia  tfUJO. 

i5s.3sa  i5s.38a  155.370,  issjaa  UiBJOa 

155.40a  155.43a  155.440.  and  15S.470  are  also 
issued  under  33  U.S.C.  t«IS{l>):  49CF1t  t.W. 
Note:  Additional  requireawnta  for  vessels 
carrying  hazardous  mateiiah«Ki»i*£iBed 
In  46  CFR  Parts  151  and  ISt. 

23.  By  revising  die  heeffing  vKVmtt  155 
to  read  as  T  " 


PART  15S-01L  ANOiMZAROOUS 
•lATERIALS  POLLUtlOM  PREVENTKNI 
REGULATIONS  FOR  VESSELS 

24.  By  amending  Part  1S6  fay  senoviing 
the  word  "oil"  before  the  maid 
"transfer"  wherever  itafpeers  in  the 
foUowing: 


99  155310,155.710. 156.720. 

155.Mil 

155.790, 155300, 155305, 156310    ; 

{Amended] 

MilSJtilaXlV 

(b)  9  155.310(b)(2). 

(c)  The  heading  of  Subpart  C. 

(d)  9  lS5.710(a)(l). 

(e)  9 155.720  introductory  text 

(f)  9  155.730. 

(g)  9  155.740  inbxKhictoty  text  (b).  and 
4c). 

(h)  9 155.750(a)  inta>ductory  text 
(a)(l)(iii)  (a)(2)  introductory  text 
(a)(2Ki).  (a)(2)(ii),  (aK3),  (a)(4),  (a)(8),  (b), 
and  (c). 

(i)  9  155.76a 

(j)  9  155.780(c).    . 

(k)9l55.78Sfa); 

H)  1 155.790  (aH3l.  (a)(4),  and  (b)(2). 

(m^The  heading  of  { 15530a 

(n)  9  155305(a). 

(0)9165320(8). 

25.^  revising  9  155.110  to  read  as 
foDows: 


9188.110 

The  de&dtions  in  Part  151.  mcept  for 
die  word  "Oil",  and  bi  Put  18«  ef  dits 
diapter  apply  to  tide  part 


9155.130   [Amended] 

2a  By  amending  {9  lS5.138{a}(2Kii) 
and  155.13Q(d)  by  xeauving  the  words 
"by  oil"  after  the  word  "poUutim". 

27.  By  amending  9  lS5k88faj(l)(iU)  by 
removing  the  words  "oil  feeing 
discharged"  and  adding,  in  dieir  place, 
the  vvorris  ^tdtschaurges  occurring". 

2a  By  revising  the  heading  ef 
9  155.310  to  read  as  foUoavs: 

915^310    Cargo  discharge  coRtalnafient 

29.  By  amending  Part  ISS  by  removing 
the  word  "oil"  before  the  «nni 
"loading"  in  the  foUowinf: 

9155310    [Amended] 

(a)  9  15531«K«|(l|antiadiiolorytezt 

(b)  9  155.310(b)(1). 

(c)  9  155.310(b)(2). 

30.  By  amending  the  krtrodaotory  text 
of  9 1SS310(«|  by  eenpvMig  ttn  werd 
"oil"  before  the  word  "hwlm^. 

31.  By  amending  tite  faitrodnctasy  text 
of  9  155.310  (a)  and  (b)  by  ndifing  the 
word  "a^  before  The  word  "caije". 

32.  By  amending  9 155310  Ia)I2)  and 
(b)(4)  by  removing  the  words  '"the  oir*. 
and  adding,  in  Their  place  the  word 
"these". 

33.  By  revising  the  hwadlr^of 
9  155.470  to  read  as  foOsws: 

9155370   ProWtiited  apoess. 

*        •        *       *       « 

34.  By  amending  9  lSS.470(a)  by 
removii^  the  word  "an  oceangoing"  and 
sdding  in  flieir  j^lace  ibe  word  "sT. 

35.  By  imendlBg  I  l&S.47a(b)  nnd 

9 155.770  by  removing  the  words  "oil  or 
oily  wrte"  nil  ndiing,  in  Ihair  ^aoe. 
the  words  "oil,  oily  waste,  ortneafdoae 
materials". 

9155.700   [Amended] 

3a  By  amending  9 155.700  by 
removing  the  woids  "of  oil"  after  the 
word  "transfer". 

9 155.710   [Amended] 

37.  By  amending  9 165.710(a)  (1)  and 
(2)  by  adding  the  words  "or  the  cargo" 
after  the  words  "grade  oi  cargo". 

9155.720   (Amended] 

3a  By  amending  the  introductcHy  text 
of  9 155.720  by  adding  the  word 
"taransferring"  efter  tbe  words  "Part  156 
for"  and  by  removhig  the  words 
"transfers  of  oil"  from  both  paragraph 
(a)  and  paragraph  (b)  of  diis  secticm. 

9l5a700  (Amended] 

3a  By  amending  1 16S.780(a)  by 
removing  the  woids  "uAoHf^. 

40.  ^  revishig9 188-750(a)(^io  read 
as  follows: 


9155.750   Cements  eff«Mialer 
ppocedurea. 

(a)  •  •  * 

(9)  I¥oceduree  for  reporting  discharges 
into  die  water  si  oil  aad  the  raateriais 
determiaed  to  be  hazardooe.  except 
liquefied  gases,  under  46  CFR  153.40  |a), 
Ib),(c)or(e): 


91SS7B0  Uaeodnd] 

41.  By  aewndii^  fi  lS5.?eO(c)  fey 
removing  the  words  "of  oil"  after  the 
word  "discharge". 

42.  By  revising  the  heading  of 
9  155.770  to  read  as  foUows: 

915a770    Draining  Mo  bNgee. 


43.  By  amending  9  lS5.7B0(a]  by 
removing  The  word  "oB"  after  the  word 
'•'caigo"  and  by  removing  the  words  "of 
oiT  after  Ihe  word  "flow". 

44.  By  amendii\g  9 155.781^)  by 
removing  the  word  "olT  before  die 
words  "could  siphon"  and  adding  in  Its 
place  the  wwd  "they". 

9195.T85  lAmanded] 

45.  By  amendii^  9  155.785(a)  by 
removing  the  wond  "ofl"  after  the  word 

cargo  . 

9155.790   [Amendedl 

46.  By  aaendiiV  f  195.7«(at 
(MtrodQCtorf  text  by  eeoBinng  the  wards 
"transferring  oU"  and  adAig  in  Iheir 
flhoe  de  wonda ''oandoctteg  translsr 
operations". 

9  1553ia  155.47X1  tS&TDO,  165.710, 
15S.7aiL  156.750. 15S7MI  ^SUW&.  I66.7«a 
1S5300,t5S30S,1S631S   lAmanded] 

47.  By  amending  Part  155  by  adding, 
the  words  "or  any  material  that  is 
determined  to  be  hazardous,  except 
liquefied  gases,  under  46  CFR  163.40  (a), 
(b),  (c).  or  (e)"  after  the  word  "oil" 
wherever  it  appears  in  die  following: 

(a)  9  155.310(a)  introductory  text 

(b)  9 155310(b)  introductory  text  and 
(b)(4) 

(c>  9  155.470(a). 

(d)  9 155.700 

(e)  9  15S.710(a)  introductory  text 

(f)  9  155.720  introductory  text 

(g)  9  155.750(a)(5). 
(h)  9 156.7B0(a). 
(i)  9  155.780(b). 

0)  9  155.786(a). 

(k)  9  15S.790(a)  intioductory  text 

0)  9 155.790(a)(2). 

(m)  9 15a79a(a)(4). 

(n>9l553Qa 

(o)  9  isa8e6(a). 

Q)^9lS6316(aH5). 
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PART  156— [AMENOEO] 

48.  The  authority  citation  to  Part  156  is 
revised  to  read  as  foUows: 

AitflMMity:  Subpart  A  ia  issued  under  33 
U.S.C  1231: 49  CFR  lAO.  Subpart  B  is  issued 
under  46  U.S.a  3715(b);  40  CFR  1.46.       i 

49.  By  revising  the  heading  of  Subpart 
A  to  read  as  foUows: 

Subpirt  A    Poiution  Prevention 
ReguMione  for  01  and  Haanfous 


sa  By  revising  i  156.100  to  read  as 
foUows: 


f  15t.100 

This  subpart  applies  to  the  transfer  of 
oil  or  any  material  determined  to  be 
hazardous,  except  liquefied  gases,  under 
46  CFR  153.40  (a),  (b).  (c).  or  (e)  on  the 
navigable  waters  or  contiguous  zone  of 
the  United  States  ta  from,  or  within  any 
vessel  having  a  capacity  of  250  barrels 
or  more,  except  this  subpart  does  not 
apply  to  the  transfer  operation  within  a 
public  vessel. 

$4S«l110   lAwwndadl 

51.  By  amending  1 156.110  (a)  and  (d) 
by  removing  the  words  'Marine 
Environment  and  Systems"  and       * 
inserting,  in  their  plaoe,  the  words    | 
"Marine  Safety,  Security  and  j 
Environmental  Protection**. 

{$  1SC112. 156.113, 15&11S,  156.116, 
156.1201  iSLiaS,  156.130^  150.150, 156.160, 
186.170    (AiMndetf] 

52.  By  amending  Part  156  by  removing 
the  word  "oil**  before  the  woid 
"transfer"  or  "transfers"  wherever  it 
appears  in  the  followii^ 

(aj  The  introductory  text  of  1 156.112. 
(b)  1 156.118(a). 


(c)  S  156.115(a). 

(d)  9  156.115(b). 

(e)  The  heading  of  1 156.118. 

(f)  The  introductory  text  of 
S  156.118(a). 

(g)  i  156.118(a)(4). 
(h)  §  lS6.118(b). 
(i)  §  156.118(c). 

(j)  The  heachng  and  introductory  text 
of  S  156.120. 

(k)  S  15ai20(b). 

(1)  §  156.120(d). 

(m)  §  156.120(e). 

(n)  { 156.120(h). 

(o)  §  156.120(i). 

(p)  9  156.120(p). 

(q)  1 156.120(t)(l). 

(r)  9  156.120(t)(2). 

(s)  9  156.120(t)(3). 

(t)  The  introductory  text  of 
9  I56.l20(u). 

(u)  9  156.120(u)(2). 

(v)  9  156.120(v). 

(w)  9  156.120(w)  introductory  text 

(x)  9  156.120(x). 

(y)  9  156.125(b)(1). 

(z)  9  156.125(c). 

(aa)  The  intloduct(Hy  text  of 
9  156.130(a). 

(bb)  9  156.130(b). 

(cc)  The  introductory  text  of 
9  15ai30(c]. 

(dd)  9  156.150(cK5). 

(ee)  9  156.1S0(e). 

(ff)  9  156.160(c). 

(gg)  9  156.170(a). 

(hh)  9  156.170(c)(1). 

(ii)  9  156.170(c)(4). 

(jj)  9  156.170(d). 

53.  By  amending  Part  156  by  removing 
the  words  "an  oif*  and  adding,  in  their 
place,  the  word  "the"  in  the  following: 

99186.13^  156.12S.  150.150, 150.100 
[ANMnOMlj 

(a)  9  156.120(p). 


(b)  The  introductory  text  of 
9  156.125(a). 

(c)  The  introductory  text  of 
9  lS6.125(b). 

(d)  9 156.150(f). 

(e)  9  156.160(a). 

54.  By  revising  the  heading  of 
1 156.125  to  read  as  follows: 

9156.125 


99  156.107, 156.110, 150.112, 158.118, 
150.120, 150.128, 150.180, 150.1501 150.160, 
160.170   [Aiwsndad] 

55.  By  amended  Part  156  by  adding  the 
words  "or  hazardous  materials"  after 
the  word  "oil"  wherever  it  appears  in 
the  following: 

(a)  9 15ai07(a)(3). 

(b)  9 156.ll0(aM^U). 

(c)  9  156.110(aK2)(iU). 

(d)  9  156.112. 

(e)  9  156.118(aM3). 

(f)  9  156.120(d). 

(g)  9  156.120(f). 
(h)  9  156.120(1). 

(i)  9 156.120(w)(7). 

U)  The  introductory  text  of 
9  15&125(a). 

(k)  9 156.125(b)(1). 

(1)  9  156.125(b)(2). 

(m)  9  156.130(d). 

(n)  9  156.150(a). 

(o)  9  156.160(b). 

(p)  9  156.160(c). 

(q)  9  156.170(c)(l)(i). 
).CIrwiaM» 

'  Vice  Admiral,  U.S.  Coast  Guard,  Acting 
Commandant 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  911 

[Dodcet  Na  AMS-FV-88-043FR] 

Limes  Grown  in  Florida;  Relaxation  of 
Container  and  Pacic  Requirements 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

action:  Final  rule. 

Nummary:  The  Department  is  adopting 
without  modification  as  a  final  rule  the 
provisions  of  two  interim  final  rules 
which  relaxed  container  and  pack 
requirements  for  Florida  limes.  These 
interim  final  rules  reduced  the  minimum 
net  weight  of  limes  which  must  be 
packed  in  a  currently  authorized  master 
container  from  38  to  35  pounds  when 
that  container  is  used  for  bagged  limes 
and  the  container  is  marked  "Master 
Container."  This  action  permitted  the 
packing  of  bagged  limes  in  the  container 
without  distorting  it  or  damaging  the 
fruit.  The  first  interim  final  also  added  a 
container  to  the  list  of  containers 
currently  authorized  for  the  shipment  of 
fresh  limes.  These  actions  were 
recommended  by  the  Florida  Lime 
Administrative  Committee,  which  works 
with  the  Department  in  administering 
the  Florida  lime  marketing  order. 
EFFECTIVE  DATE:  June  14, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gary  D.  Rasmussen,  Marketing 
Specialist,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division.  AMS.  USDA.  P.O. 
Box  96456.  Room  2525-S.  Washington. 
DC  2009O-645e;  telephone  (202)  475- 
3918. 

SUPPLEMENTARY  INFORMATION:  This 
final  rule  is  issued  under  Maiketing 
Order  No.  911,  as  amended  (7  CFR  Part 
911).  regulating  the  handling  of  limes 
grown  in  Florida.  This  order  is  effective 


underHhe  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674).  hereinafter  referred  to 
as  the  Act. 

This  rule  has  been  reviewed  under 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  herein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. ' 
Marketing  orders  issued  pursuant  to  the 
Act  and  rules  issued  thereunder  are 
imique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statues  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  26  handlers 
of  Florida  limes  subject  to  regulation 
under  the  Florida  lime  marketing  order, 
and  approximately  260  lime  producers  in 
Florida.  Small  agricultural  producers 
have  been  defined  by  the  Small 
Business  Administration  (13  CFIl  121.2) 
as  those  having  annual  gross  revenues 
for  the  last  three  years  of  less  than 
$500,000.  and  small  agricultural  service 
firms  are  defined  as  those  whose  gross 
annual  receipts  are  less  than  $3,500,000. 
The  majority  of  the  handlers  and 
producers  may  be  classified  as  small 
entities. 

Sections  911.329  and  911.311  were 
amended  by  an  interim  final  rule  issued 
on  December  31, 1987.  and  published  in 
the  Federal  Register  (53  FR  403,  January 
7, 1988).  Interested  persons  were  invited 
to  submit  written  comments  on  the  rule 
until  February  8, 1988.  No  comments 
were  submitted  during  the  specified 
time.  However,  the  committee 
subsequently  requested  that  the 
temporarily  relaxed  weight 
requirements  specified  in  the  rule  for 
bagged  limes  packed  in  a  master 
container  be  extended  indefinitely, 
based  on  the  unanimous 
recommendation  of  the  committee  at  its 
meeting  of  March  9. 1988.  As  a 
consequence,  a  second  interim  final  rule 
was  issued  on  April  1, 1988,  and 
published  in  the  Federal  Register  (53  FR 
t 


11831,  April  11, 1988).  extending  the 
relaxed  weight  requirements 
indefinitely.  Comments  on  this  rule  were 
due  on  May  11, 1988,  and  none  were 
received. 

Container  requirements  for  Florida 
limes  are  prescribed  in  §  911.329  in 
terms  of  inside  dimensions  and  net 
weight  capacity  which  handlers  must 
meet  when  they  ship  limes  outside  the 
production  area.  Paragraph  (a](2)(v)  of 
that  section  prescribes  the  specifications 
of  one  of  the  containers  handlers  may 
use  for  such  shipments.  That  container 
has  inside  dimensions  of  12%  X  15  V4  X 
10%  inches  and  is  required  to  contain 
not  less  than  38  pounds  nor  more  than 
42  pounds  net  weight  of  limes. 

The  January  7  interim  final  rule  was 
issued  based  on  the  committee's  report 
that  handlers  had  been  using  this 
container  as  a  master  shipping  container 
for  bagged  limes,  but  that  the  container 
was  too  small  to  comfortably  hold  the 
38-pound  minimum  net  weight.  This 
resulted  in  container  distortion  and 
damage  to  the  fruit.  Reducing  the 
minimum  net  weight  of  the  contents  of 
this  container  to  35  pounds  when  it  was 
used  for  bagged  limes  was 
recommended  to  alleviate  this  problem 
and  to  ensure  that  limes  free  from 
damage  due  to  packing  would  reach  the 
consumer.  The  January  7  interim  rule 
was  in  effect  from  January  7  until  March 
31, 1988.  To  differentiate  containers  of 
bagged  limes  fi^m  containers  of  loose 
hmes,  the  January  7  interim  rule  also 
required  containers  of  bagged  limes  to 
be  iparked  "Master  Container."  The 
minimum  weight  requirement  for 
containers  of  loose  limes  continued  to 
be  38  pounds. 

The  January  7  interim  final  rule  also 
added  a  container  with  inside 
dimensions  of  11  x  16y4  x  10  inches, 
containing  between  38  and  42  pounds 
net  weight  of  limes,  to  the  list  of 
currently  authorized  containers.  This 
container  is  specified  in  paragraph 
(a)(2)(ix)  of  S  911.329. 

Reducing  the  minimum  net  weight 
requirement  of  the  container  for  bagged 
limes  proved  successful  during  the  trial 
period,  and  the  committee  requested 
that  the  35-pound  minimum  net  weight 
be  made  a  permanent  part  of  the  lime 
container  requirements.  Therefore,  the 
second  interim  final  rule  was  issued  on 
April  1  to  extend  the  relaxed  weight 
requirements  indefinitely. 
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Both  interim  final  rules  made 
necessary  conforming  chaoDfes  in  the 
container  marking  requirements 
specified  in  S  911.311. 

This  rule  adopts  without  modification 
the  provisions  of  the  interim  final  rules 
which  relaxed  the  nontainnr  ami  pack 
requirement  far  bagged  Umes  packed  in 
master  contaiaen  and  which  added  a 
container  to  die  list  of  containers 
authorized  for  the  shipment  of  fresh 
limes.  This  rule  also  adopts,  unchanged, 
the  conforming  changes  made  in  the 
second  interim  final  rule.  This  rule 
pertains  only  to  limes  grown  in  the 
production  area. 

It  is  the  Department's  view  that  the 
impact  of  the  relaxed  container         | 
requirements  upon  producers  and 
handlers  are  beneficial  and  have  a 
positive  efiiect  on  industry  operations. 
The  application  of  a  less  restrictive 
minimum  weight  for  the  specified 
container  continues  to  ensure  that  limes 
free  from  packing  damage  reach  the 
cottsoraer.  The  addition  of  a  new 
container  benefits  handlers  by  providing 
them  with  a  contamer  needed  to  ship 
fresh  Imies  to  nanet. 

Based  on  the  above,  the  Administrator 
of  die  AMS  has  determined  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

After  consideration  ol  the  information 
and  recommendations  submitted  by  die 
committee,  and  other  available 
infonnatioa,  it  is  found  that  the  rule  as 
hereinafter  set  forth  will  tend  to 
effectuate  the  declared  policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553.  it  is  found 
that  good  cause  exists  for  not 
postponing  the  efiiective  date  of  this 
action  until  30  days  after  publication  in 
the  Fedanl  Ragistar  because:  (1)  This 
action  continues  container  and  pack 
requiremeats  currently  in  effiect  for 
Florida  limes;  (2)  shipment  of  the  1988- 
89  season  Florida  lime  crop  is  in 
progress;  (3)  this  action  is  based  upon 
the  unanimous  recommendation  of  the 
committee  considered  at  a  public 
meeting:  (4)  handlers  are  prepared  to 
continue  conducting  their  operations  in 
accordance  with  the  requirements 
specified  in  the  interim  final  rules;  and 
(5)  each  interim  final  rule  provided  a  30- 
day  comment  period,  and  no  such 
comments  were  received;  and  (6)  no 
useful  purpose  would  be  served  by 
delaying  the  effective  date  of  this  action 
until  30  days  after  publication. 

List  of  Subiects  in  7  CFR  Part  911 

Marketing  agreements  and  orders, , 
Limes,  Florida.  j 

For  the  reasons  set  forth  in  the 
preamble,  the  following  action 
pertaining  to  7  CFR  Part  911  is  taken: 


PART  til— UME8  GROWN  IN 
FLORIDA 

1.  The  aodiority  citation  for  7  CFR 
Part  911  continues  to  read  as  follows: 

AudMcity:  Sees.  1-19, 48  Stat  31,  as 
amended:  f  U&C  tM-Vt. 


H91U11. 911.919  tiyaisdsdl 

2.  Accordingly,  the  interim  final  rule 
amendii«  |f  911.311  and  911.829 
published  in  dw  FmIkbI  Ragistar  (S3  FR 
403.  lannary  7. 1981^  and  interim  final 
rule  further  asnending  Sl  911.311  and 
911.329  pubiisfaed  in  dw  Fadaral  Ragislar 
(53  FR  11831.  Aprd  11. 1988).  is  ackipted 
as  a  final  rale  wilbout  change. 

Dated:  |une  9, 1918. 
WilUan  |.  Doyb. 

Acting  Deputy  Director,  Fhiit  and  Vegetable 
Division.  Agricultarat  Marketing  Service. 
[FR  Do&  88-13416  FQed  6-13-88: 8:45  am] 


7  CFR  Parts  925  and  944 
(AMS-PV-«9-010m) 


QrapM  Grown  In  a  Daaignalad  Araa  of 
SouttMMtam  CaMomia  and  TaMa 


Reqatramants  for  Pailatta  Gnpaa 

:  Agricaltoral  Marketing  Service, 


USDA. 

ACTKNt  Final  rule. 


r:  This  final  rule  increases  the 
minimum  beiry  size  for  Califbnria 
Perlette  ffapes  and  imparled  Periette 
grapas  frnni  %•  to  *%s  of  an  inch 
starting  with  the  1989  crop  season.  This 
action  is  intended  to  provide  fresh 
markets  with  Periette  grapes  of 
desirable  size  and  promote  consumer 
acceptance  of  these  grapes. 
W«CIIVK  date:  April  20, 1989. 
FOR  RNITMER  INFORMATION  CONTACT 
Kenneth  G.  Jofanson,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
Box  96456,  Room  252&-S,  Washington. 
DC  20090-6456,  telephone:  (202)  447- 
5331. 

StiPfUBKNTAflV  MFOIMATION:  This  rule 
is  issued  under  Marketing  Order  No.  925 
(7  CFR  Part  925),  regulating  the  handling 
of  grapes  grown  in  a  designated  area  of 
southeastern  California.  This  order  is 
authorized  by  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674).  herehiafler 
referred  to  as  the  Act. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 


INnsuanl  to  requiremenls  set  form  in 
die  Regulatory  FlexibiUty  Act  (RFA).  die 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
oonsideted  the  economic  inqiact  of  diis 
rule  on  small  entities. 

The  pmpose  of  the  RFA  is  to  fit 
regulatoiy  actions  to  the  scale  of 
bodness  mibject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  diqiraportionataly  hardened. 
Marketing  orders  issued  pursaant  to  the 
Act,  tile  rales  issaed  thereunder,  are 
uniqae  fai  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  dieir  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  conpatibiuty. 

There  are  approximately  30  handlers 
of  California  desert  grapes  subject  to 
regulation  under  tlda  marketing  order, 
and  approximately  85  desert  grape 
producers.  Also,  there  are 
approximately  50  ^-ape  importers 
subject  to  the  requirements  of  the  table 
9«pe  inipwt  regulation.  Small 
agricuhoial  producers  have  been 
defined  by  the  Small  Business 
Administration  (19  CFR  121.2)  as  diose 
having  annual  gross  revenues  for  the 
last  three  years  of  less  than  $500,000, 
and  small  agricultural  service  firms  are 
defined  as  ^se  whose  gross  annual 
receipts  are  less  than  $3.500.00a  The 
majority  of  handlera  and  producers  of 
California  desert  grapes  and  importers 
of  table  grapes  may  be  classified  as 
smaD  entities. 

The  California  Desert  Grape 
Administrative  Committee's  1987 
Annual  Report  indicated  that  table 
grape  shipments  for  22  pound  boxes  had 
totals  in  the  past  three  seasons  of 
7.364353  in  1967. 8.189.994  in  1986.  and 
7,441.364  hi  1965.  The  decrease  in  last 
year's  production  was  due  to  inclement 
weather  conditions.  Bearing  acreage  of 
18,815  in  1967  was  722  aaes  more  than 
die  18,083  acres  reported  in  1986. 
Available  forecasts  indicate  that  table 
grape  supplies  should  be  comparable  to 
those  in  recent  seasons. 

Table  grape  producers  are  improving 
their  cultural  practices  to  remain 
competitive  and  to  meet  the 
expectations  of  the  consumer.  Table 
grapes  compete  with  over  250  other 
items  in  supermarket  produce  sections. 
Since  table  grapes  are  usually  an 
impulse  item,  purchases  are  based  on 
eye  appeal 

Total  shipments  in  1987  of  22  pound 
boxes  of  Perlette  grapes  were  2,693,356 
or  approximately  36  percent  of  the  total 
shipments  for  all  varieties. 

Based  on  prices  provided  by  the 
Federal-State  Market  News  Service  and 
the  committee's  handling  cost  figures,  it 
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is  estiawted  that  the  onrvine  value  of 
California  Perlette  grapes  approximated 
$23.1  million  in  1967.  This  represents 
about  45.4  percent  of  die  total  vahie  of 
all  varieties  of  grapes  grown  in  die 
production  area. 

Perlette  grapes  were  the  dominant 
variety  shipped  out  of  the  production 
area  during  the  last  crop  year.  The 
"production  area"  is  Imperial  County. 
California,  and  part  of  Riverside  County 
and  San  Diego  County.  California. 

The  final  rule  will  change  the  handling 
regulation  specified  at  7  CFR  in 
S  925.304  (52  FR  24443,  July  1. 1987)  to 
increase  the  minimum  berry  size  for 
California  Perlette  grapes  regulated 
under  the  marketing  order  from  %e  to 
'%&  of  an  inch  in  diameter. 

Changes  will  be  made  in  SS  925.304(a) 
and  944.503(a)(1)  to  increase  die  size  of 
California  desert  grapes  and  imported 
table  grapes  by  increasiitg  the  mininnim 
berry  size  for  the  Perlette  grape  variety. 
This  final  rule  is  being  issued  pursuant 
to  §925.52  of  the  order. 

Members  of  the  committee  believe 
that  increasing  minimum  berry  size  for 
Periettes  will  better  meet  the  demands 
of  the  consumer.  The  larger  berries  of 
this  variety  tend  to  produce  a  more 
attractive  and  uniform  pack.  Requiring  • 
handlers  to  ship  only  larger  size  grapes, 
which  are  more  desirable  in  the 
mari(e^lace.  is  expected  to  foster 
increased  consumption  and  have  a 
positive  impact  on  the  industry. 
Furthermore,  the  committee  believes  the 
increase  in  the  minimum  berry  size 
requirement  will  help  consumers 
identify  and  distinguish  the  green- 
colored,  round  Perlette  grape  frtim  other 
grape  varieties  of  similar  color. 

Notice  of  this  change  was  published  in 
the  Federal  Register  on  March  23. 1988 
[53  FR  9450].  Three  comments  were 
filed  Two  comments,  one  from  a  grape 
grower  in  the  production  area  and 
another  from  a  consumer,  objected  to 
the  proposed  change.  An  industry 
associatioa  Desert  Grape  Growera 
League  of  California  (DGGLC),  filed  a 
comment  supporting  the  committee's 
recommendation. 

The  grape  grower  opposed  to  the 
change  in  the  berry  size  requirement 
contends  that  the  real  problem  facing 
the  industry  is  the  shipment  of  sour 
grapes.  The  appropriate  course  of  action 
would  therefore  be  to  increase  die 
minimum  maturity  standards  currendy 
in  effect  rather  than  the  size 
specifications. 

While  there  may  be  merit  in  the 
assertion  that  grape  growers  would 
benefit  frtmi  the  establishment  of  tighter 
maturity  requirements,  there  is  no 
consensus  in  the  industry  to  do  so  at  the 
current  time.  Further,  information 


submitted  by  the  committee  and  the 
DGGLC  supports  the  berry  size  increase 
as  a  means  of  expanding  demand  and 
sales  of  Perlette  grapes. 

The  second  opposing  comment  was 
filed  by  a  norommer  who  objects  to  this 
action  because  it  would  limit  his  choice 
to  larger,  more  expensive  grapes. 
Further.  suppUes  available  from  Mexico 
would  be  restricted. 

Widi  regard  to  the  first  of  diese 
objections,  again,  the  preponderance  of 
information  supports  the  committee's 
claim  that  consumer  demand  for  larger, 
more  uniforady  sized  grapes  is  stronger 
than  that  for  smaller  fruit.  On  the  issue 
of  imports,  as  is  later  discussed  more 
fully,  the  Act  requires  that  this  change  in 
the  domestic  size  requirement  be  made 
applicable  to  inserts  as  well.  Further, 
the  proposal  was  mailed  to  all  grape 
importers  of  record,  and  none  expressed 
objection  to  this  change.  It  is  therefore 
reasonable  to  conclude  that  supplies  of 
Perlette  grapes  would  not  be 
significantly  affected  by  this  Vis-inch 
increase  in  the  minimum  berry  size 
requirement. 

The  DGGLC  in  support  of  die 
committee's  recommendation  cited  a 
report  prepared  by  an  independent 
marketing  order  study  team  in  1986  and 
published  by  the  Economic  Research 
Service.  USDA.  entitied  "Criteria  for 
Evaluating  Federal  Marketing  Orders: 
Fruits,  Vegetables,  Nut  and  Specialty 
Commodities."  That  report  notes  tiiat 
"Minimum  quality  standards  can  have 
three  impacts  related  to  the  objectives 
of  the  Act:  (1)  Increase  the  retail 
demand  for  a  product  resulting  in  higher 
prices  and/w  increased  quantities  sold; 
(2)  Reduce  marketing  margins  with 
benefits  accruing  to  both  omsumers  and 
producers;  and  (3)  Reduce  supply  which, 
with  inelastic  demand  at  the  farm  level, 
will  result  in  increased  total  returns  to 
producers  for  a  given  crop.  With  regard 
to  the  latter  impact,  any  minimum 
quaUty  standard  which  is  effective  will 
necessarily  restrict  quantities  marketed, 
but  we  argue  that  supply  control  should 
not  be  the  focus  of  such  standards." 

According  to  the  DGGLC,  die  first  two 
items  clearly  support  the  increase  in  the 
minimum  Perlette  berry  size.  Consumers 
seem  to  perceive  the  smaller  Perlette 
berry  as  an  inferior  product  and  this  is 
based  on  most  available  trade  reports. 
Wholesalers  and  retailers  request  the 
largest  size  grapes  available  because 
those  are  what  the  consumer  buys. 

The  DGGLC  further  contends  diat  die 
quality  perception  problem  is  reflected 
in  the  decreasing  price  received  for  the 
Perlette  grape  over  the  past  five  years. 


Y«« 

Pric«p«r  Lug 

Quaniily 

1987 

S12.22 

2.663 

1986 

81^96 

2.792 

1985 

S13.26 

8,1*      • 

1964 

915.40 

2,500 

1963 

915.19 

2,600 

According  to  the  DGGLC  and  as  the 
price  column  shows,  there  has  been 
steady,  downward  pressure  on  the  price 
of  Periettes,  even  though  the  supply  has 
remained  farily  constant.  The  DGGLC 
states  that  most  Periettes  already  meet 
the  proposed  10/16  minimum  berry  size 
requirement,  and  this  rule  change  will 
not  restrict  or  limit  domestic  and 
imported  Periette  supplies.  The  majority 
of  the  industry  also  believes  that 
increasing  the  minimum  berry  size  will 
not  inflict  hardships  on  growers  of 
Perlette  grapes. 

Qualtiy  assurance  is  very  important  to 
the  California  desert  grape  hidustry. 
Providing  the  public  with  acceptable 
quaUty  friiit  which  is  appealing  to  the 
consumer  on  a  consistent  basis  is 
necessary  to  maintain  buyer  confidence 
in  die  marketplace.  To  the  extent  that 
this  action  increases  the  quahty  of 
Periette  grapes  in  the  marketplace,  it 
will  also  be  of  benefit  to  both  California 
desert  grape  producers  and  handlers. 
This  action  will  not  adversely  affect 
marketable  supplies  of  grapes. 

This  action  will  not  become  effective 
until  the  1989  crop  season.  This  will 
afford  producers  the  time  necessary  to 
change  their  cidtural  practices  in  order 
to  meet  the  increased  minimum  berry 
size  requirement. 

Section  8e  of  die  Act  (7  U.S.C.  608e-l) 
provides  that  whenever  specified 
commodities,  including  table  grapes,  are 
regulated  under  a  Federal  marketing 
order,  imports  of  that  commodity  are 
prohibited  unless  they  meet  the  same  or 
comparable  grade,  size,  quality,  or 
maturity  requirements  as  those  in  effect 
for  the  domestically  produced 
commodity.  Because  this  final  rule 
increases  the  minimum  berry  size  for 
California  Perlette  grapes  under  M.O. 
925,  this  change  will  be  appUcable  to 
imported  Periette  grapes  during  the 
period  (April  20  to  August  15  each  year) 
that  the  domestic  handling  requirements 
are  in  effect. 

Chile  and  Mexico  are  the  two  main 
sources  of  Periette  grape  imports  to  the 
United  States.  Imports  of  Perlette  grapes 
frtim  Chile  will  be  unaffected  by  this 
rule  because  harvesting  and  shipping  of 
this  variety  are  completed  in  January, 
and  the  domestic  handling  regulations 
do  not  become  effective  until  April  20. 

However,  the  Mexican  grape  shipping 
season  runs  concurrently  with  that  for 
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California  desert  grapes  which  are 
regulated  under  Marketing  Order  925. 

During  1987,  U.S.  imports  of  Mexican 
grapes  totaled  2,597,926  lugs.  Of  this 
total,  28  percent  represented  grapes  of 
the  Perlette  variety. 

While  this  rule  increases  the  minimum 
berry  size  for  domestic  and  imported 
Perlette  grapes  for  the  1989  and 
subsequent  crop  years,  exemptions  from 
requirements  under  the  domestic 
handling  regulation  will  remain 
unchanged  for  shipments  of  the 
Emperor,  Almeria,  Calmeria,  and  Ribier 
grape  varieties.  These  varieties  are 
exempt  from  handling  requirements 
because  they  are  not  grown  in  the 
production  area.  Imports  of  these 
varieties  also  are  exempt  from  import 
regulation  requirements  (§944.503,  Table 
Grape  Import  Regulation  4;  52  FR  8865. 
March  20, 1987). 

Organically  grown  grapes  are  exempt 
from  the  berry  size  requirements,  and 
the  handling  of  grapes  for  processing 
(raisins,  crushing,  and  other^y- 
products]  is  exempt  from  size,  quality, 
and  container  requirements.  These 
exemptions  are  specified  in  §  925.304(c) 
and  (d). 

Based  on  the  above,  the  Administrator 
of  AMS  has  determined  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

It  is  hereby  found  that  increasing  the 
minimum  berry  size  for  California 
Perlette  grapes  and  imported  Perlette 
grapes  from  9/16  to  10/16  of  an  inch 
starting  with  the  1989  season  will  tend 
to  effectuate  the  declared  policy  of  the 
Act. 

list  of  Subjects 

7CFRPart925 

Marketing  agreements  and  orders. 
Grapes,  California. 

7  CFR  Part  944 

Fruits,  Import  regulations.  Grapes. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Parts  925  and  944  are 
amended  as  follows: 

1.  The  authority  citation  for  7  CFR 
Parts  925  and  944  continues  to  read  as 
follows: 

Authority:  Sees.  1-19. 48  Stat  31.  as 
amended:  7  U.S.C.  601-674. 

PART  92S-<»)APES  GROWN  IN  A 
DESIGNATED  AREA  OF 
SOUTHEASTERN  CAUFORNIA 

2.  Section  925.304  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows. 


Note. — ^This  regulation  will  appear  in  the 
Code  of  Federal  Regulations. 

S92&304    Caifornta  DMWt  Qrap* 
Regulation  6. 

***** 

(a)  Grade,  size,  and  maturity.  Such 
grapes  shall  meet  the  minimum  grade 
and  size  requirements  specified  in 
§  51.884  for  U.S.  No.  1  Table,  as  set  forth 
in  the  United  States  Standards  for 
Grades  of  Table  Grapes  (European  or 
Vinifera  Type,  7  CFR  51.887  through 
51.912),  e:(cept  that  (1)  grapes  of  the 
Perlette  variety  shall  meet  the  minimum 
berry  size  requirement  of  ten-sixteenths 
of  an  inch,  and  that  (2)  grapes  of  the 
Flame  Seedless  variety  shall  meet  the 
minimum  berry  size  requirement  of  ten- 
sixteenths  of  an  inch  and  shall  be 
considered  mature  if  the  juice  contains 
not  less  than  15  percent  soluble  solids 
and  the  soluble  solids  are  equal  to  or  in 
excess  of  20  parts  to  every  part  acid 
contained  in  the  juice  in  accordance 
with  applicable  sampling  and  testing 
procedures  specified  in  sections  1436.3, 
1436.5, 1436.6, 1436.7, 1438.12,  and 
1436.17  of  Article  25  of  the  California 
Administrative  Code  (Title  31- 


PART  944— FRUITS;  IMPORT 
REGl"LATIONS 

3.  Section  944.503  is  amended  by 
revising  paragraph  (a)(1)  to  read  as 
follows: 

§  944.503    Table  Grape  Import  Regulation 
4. 

(a)(1)  Pursuant  to  section  8e  of  the  Act. 
and  Part  944 — Fruits,  Import 
Regulations,  the  importation  into  the 
United  States  of  any  variety  of  vinifera 
species  table  grapes,  except  Emperor, 
Calmeria,  Almeria,  and  Ribier  varieties, 
is  prohibited  unless  such  grapes  meet 
the  minimum  grade  and  size 
requirements  specified  in  §  51.884  for 
U.S.  No.  1  Table  grade,  as  set  forth  in 
the  United  States  Standards  for  Grades 
of  Table  Grapes  (European  or  Vinifera 
Type,  7  CFR  51.880  through  51.912), 
except  that  (1)  grapes  of  the  perlette 
variety  shall  meet  the  minimum  berry 
size  requirement  of  ten-sixteenths  of  an 
inch,  and  that  (2)  grapes  of  the  Flame 
Seedless  variety  shall  meet  the 
minimum  berry  size  requirement  of  ten- 
sixteenths  of  an  inch  and  shall  be 
considered  mature  if  the  juice  contains 
not  less  than  15  percent  soluble  solids 
and  the  soluble  solids  are  equal  to  or  in 
excess  of  20  parts  to  every  part  acid 
contained  in  the  juice  in  accordance 


with  applicable  sampling  and  testing 
procedures  specified  in  sections  1463.3, 
1436.5, 1436.6, 1436.7, 1436.12,  and 
1436.17  of  Article  25  of  the  California 
Administrative  Code  (Title  3) 
***** 

Dated:  )une  9, 1968. 

William ).  Doyle. 

Acting  Deputy  Director,  Fruit  and  Vegetable 
Division.  Agricultural  Mariteting  Service. 

[FR  Doc.  88-13414  Filed  6-13-88: 8:45  am] 

BILLMO  COOE  S41<H»-M 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Parts  92  and  94 

(Docket  No.  87-187] 

Importation  of  Animals  and  Animal 
Products;  Correction 

agency:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 

action:  Final  rule;  technical 
amendments. 

SUMMARY:  We  are  renumbering  the 
footnotes  and  references  to  them  in  9 
CFR  Parts  92  and  94  to  correct 
inconsistencies  in  numbering.  This 
action  makes  the  regulations  easier  to 
follow.  It  creates  no  substantive  changes 
to  the  regulations. 

EFFECTIVE  DATE:  June  14, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathy  McCloskey  at  (301)  436-5533. 

SUPPLEMENTARY  INFORMATION:  We  are 

renumbering  the  footnotes  and 
references  to  them  in  9  CFR  Parts  92  and 
94.  Before  this  final  rule,  some  footnotes 
were  numbered  by  section  (each  section 
beginning  with  a  footnote  1],  while  other 
footnotes  were  numbered  by  part 
(consecutively  throughout  the  part), 
according  to  an  earlier  style  of 
numbering.  We  are  renumbering  the 
footnotes  by  section  for  internal 
consistency.  We  have  chosen  this 
method  of  numbering  so  that  footnotes 
throughout  a  part  will  not  have  to  be 
renumbered  each  time  a  footnote  is 
added  to  or  removed  ^m  any  one 
section.  In  9  92.11.  we  are  reserving 
footnote  4.  Also*,  in  §  92.41,  footnotes  12 
and  13  will  be  renumbered  as  1  and  2, 
and  the  footnotes  now  designated  as  1 
and  2  in  the  Cooperative  and  Trust  Fund 
Agreement  will  remain  1  and  2  since 
they  are  part  of  the  agreement  laid  out 
in  that  section.  This  action  creates  no 
substantive  changes  in  the  regulations. 
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List  of  Subjects 
9CFRPart82 

m 

Animal  diseases,  Canada,  Imports. 
Livestock  and  livestock  products, 
Mexico,  Poultry  and  poultry  products. 
Quarantine.  Transportation.  Wildlife. 

9  CFR  Part  94 

Animal  diseases,  Imports,  Livestock 
and  livestock  products.  Meat  and  meat 
products,  Milk,  Poultry  and  poultry 
products,  African  swine  fever.  Exotic 
Newcastle  disease.  Foot-and-mouth 
disease.  Fowl  pest.  Garbage.  Hog 
cholera.  Rinderpest.  Swine  vesicular 
disease 

Accordingly,  we  are  amending  Title  9. 
Chapter  I  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  92-IMPORTATION  OF  CERTAIN 
ANIMALS  AND  POULTRY  AND 
CERTAIN  ANIMAL  AND  POULTRY 
PRODUCTS;  INSPECTKNI  AND  OTHER 
REQUIREMENTS  FOR  CERTAIN 
MEANS  OF  CONVEYANCE  AND 
SHIPPING  CONTAINERS  THEREON 

1.  The  authority  citation  for  Part  92 
continues  io  read  as  follows: 

Authority:  7  U.S.C.  1622: 19  U.S.C.  1306;  21 
U.S.C  102-10&  in.  134a,  134b.  134c.  134d. 
I34r.  and  13.S:  31  U.S.C  9701-  7  CFR  2.17  i.51. 
rfnd  371  2(dl 

«92.2    lAmamledi 

2.  In  S  92.2.  footnotes  2,  3.  4, 4a.  15. 

Hnd  16  and  ail  references  within  the  text 
iire  redesignaled  as  1.  2.  3.  4.  5.  and  6. 
roKppcliveiy 

«93.3    I  Amended  I 

i  In  {  92.3.  fuolnolp  4a  and  alt 
ifft'rencRs  within  the  »pxi  are 

'•'lll>R||inHlP(l  HS  1 

«93.4    (Amended I 

4  In  $  H2.4|d)(1|(jvj.  footnote  2  and  the 
ii-liTHnc*'  within  'he  lexl  in  redesignated 

«  93.11    I  Amended! 

^  III  k  H2.I  I.  fiiDtnoiHS  6.  7.  8.  and  I 
rtiHl  all  reierpncKs  within  the  text  are 
ri-ilpMignalfd  as  I.  2  3  and  5 
n-sppclivp|y 

6  In  Ihp  uiideNignaipd  center  heading 
preceding  l\  92.19-92211.  footnote 9 is 
rpdpsignaipd  as  I 

'  In  ihp  «ii>designaie(1  center  heHding 
Dipcpding  SS  92.27-92  30  fuotnote  10  is 
'pdesignaipd  as  1 

H  In  thp  undesignated  center  heading 
irn  (feeding  ${  92.31-92.40.  footnote  11  is 
ipclesigniiipd  as  1 

<  93.34    lAmendedl 
t)  In  I  92..14.  ioutnoie  J  and  ah 


references  within  the  text  are 
redesignated  as  1. 

S  92.41    [Amended] 

10.  In  §  92.41,  footnotes  12  and  13  and 
all  references  within  the  text  are 
redesignated  as  1  and  2,  respectively. 

S  92.42   (Amended] 

11.  In  §  92.42,  footnote  16  and  all 
references  within  the  text  are 
redesignated  as  1. 

PART  94— RINDERPE^,  FOOT-AND- 
MOUTH  DISEASE,  FOWL  PEST  (FOWL 
PLAQUE).  NEWCASTLE  DISEASE 
(AVIAN  PNEUMOENCEPHALinS). 
AFRICAN  SWINE  FEVER,  AND  HOG 
CHOLERA:  PROHIBITED  AND 
RESTRICTED  IMPORTATIONS 

12.  The  authority  citation  for  Part  94 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  147a,  150ee,  161. 162. 
450;  19  U.S.C.  1306;  21  U.S.C.  Ill,  114a.  134a, 
134b,  134c.  and  134f;  42  U.S.C.  4331, 4332;  7 
CFR  2.17, 2.51,  and  371.2(d). 

§94.5    lAmended] 

13.  In  S  94.5,  footnote  2  and  all 
references  within  the  text  are 
renumbered  as  1 

S94.e   (Amended) 

14.  In  5  94.6,  footnotes  3, 4.  5,  6,  and  7 
and  all  references  within  the  text  are 
renumbered  as  1. 2. 3. 4.  and  5. 

respectively 

§94.*    (Amended] 

15.  In  S  94.8.  footnote  7a  and  all 
references  within  the  text  are 
renumbered  as  1. 

(94.9   (Amended] 

16.  (n  S  94.9,  footnotes  8  and  9  and  all 
references  within  the  text  are 
renumbered  as  1  and  2,  respectively. 

S  94.12    (Amended) 

1 7.  (n  S  94.12,  footnotes  10  and  9  and 
all  references  within  the  text  are 
renumbered  as  1  and  2,  respectively, 
and  redesignated  footnote  2  is  revised  to 
read  "See  footnote  2  to  §  94.9." 

994.16   (Amended! 

18.  In  S  94.16.  footnote  11  and  all 
references  within  the  text  are 
renumbered  as  1. 

Done  in  Washington.  DC  this  8th  day  of 
lune.  1988 

lame*  W.  GlosMr. 

Admimstrotor.  Animal  and  Plant  Health 
Inspection  Service. 

iFR  Ooc.  88-13223  Filed  6-13-68: 8:45  am) 
enxiNO  cooc  Mte-34Hi 


FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  265 

[Docket  Na  R-0S3i) 

Delegation  of  Authority  to  Staff 
Director  lor  Banking  Supervieion  and 
Regulation  and  Federal  Reserve  Banks 

AOENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Final  rule. 

SUMMARY:  The  Secretary  of  the  Board,  in 
accordance  with  12  CFR  285.2(a)(ll),  has 
approved  technical  amendments  to  the 
Board's  Rules  Regarding  Delegation  of 
Authority  (12  CFR  Part  265)  to  conform 
references  to  the  Board's  Regulations  G, 
T.  and  U  (12  CFR  Parts  207»220.  and  221. 
respectively)  to  the  totally  revised 
versions  of  those  regulations  that 
became  effective  in  1983  and  1964. 
EFFECTIVE  DATE:  June  8, 1988. 
FOn  FUnTMER  INFORMATION  COIfTACT: 

Scott  Holz.  Attorney,  Division  of       ~ 
Banking  Supervision  and  Regulation, 
(202)  452-2781,  Board  of  Governors  of 
the  Federal  Reserve  System, 
Washington,  DC  20551.  For  the  hearing 
impaired  only,  Telecommunication 
Device  for  the  Deaf  (TDD),  Earnestine 
Hill  or  Dorothea  Thompson,  (202)  452- 
3544. 

SUPPIfMENTARY  INFORMATION: 

Paragraph  (19)  of  {  265.2(c)  is  being 
removed  and  reserved  because  the 
delegated  authority  granted  to  the  Staff 
Director  for  Banking  Supervision  and 
Regulation  in  that  subparagraph  is  no 
longer  necessary  in  li^t  of  the  1983 
revision  of  Regulation  G.  Paragraph  (19) 
of  S  285.2(c)  gives  the  Staff  Director  for 
Banking  Supervision  and  Regulation 
delegated  authority  to  approve 
repayments  of  the  "deficiency"  with 
respect  to  stock  option  or  employee 
stock  purchase  plan  credit  in  lower 
amounts  and  over  longer  periods  of  time 
than  those  specified  in  Regulation  G. 
The  complete  revision  of  Regulation  G 
(Docket  No.  R-0457,  48  FR  35070) 
liberalized  the  complex  rules  with 
respect  to  credit  extended  by  a 
corporation  to  its  own  employees  and 
officers  for  the  purpose  of  piutihasing 
the  company's  stock  and  eliminated  the 
specific  loan  reduction  schedules  and 
the  concept  of  "deficiency." 
Consequently,  there  is  no  longer  a  need 
for  delegated  authority  in  this  area. 

Paragraph  (18)  of  §  285.2(c)  gives  the 
Staff  Director  for  Banking  Supervision 
and  Regidation  delegated  authority  to 
approve  the  issuance  of  the  Board's  List 
of  Marginable  OTC  Stocks.  The 
references  in  this  subparagraph  to 
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sections  in  Regulations  G,  T,  and  U  (12 
CFR  Parts  207,  220,  and  221. 
respectively)  are  being  revised  to 
conform  to  the  renumbering  that 
accompanied  the  complete  revision  of 
the  three  regulations  in  1983  and  1984. 
Paragraph  (17)  of  §  265.2(f)  gives  the 
Federal  Reserve  Banks  delegated        i 
authority  to  approve  applications  for  I 
termination  of  registration  by  persons 
who  are  registered  under  the  Board's 
Regulation  G  (12  CFR  Part  207).  The 
references  to  sections  in  Regulation  G 
are  being  revised  to  conform  to  the 
renumbering  that  accompanied  the 
complete  revision  of  the  regulation  in 
1983.  i 

Regulatory  Flexibility  Act  Analysis 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibihty  Act  (PuB.  L  96- 
354.  5  U.S.C.  601  et  seq.).  the  Board 
certifies  that  the  proposed  amendment 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  proposed  amendment  does 
not  have  particular  effect  on  small 
entities. 

Public  Comment  I 

The  provisions  of  5  U.S.C  553  relating 
to  notice,  public  participation,  and 
deferred  effective  date  have  not  been 
followed  in  connection  with  the 
adoption  of  this  amendment  because  the 
change  to  be  effected  is  procedural  in 
nature  and  does  not  constitute  a 
substantive  rule  subject  to  the  ' 

requirements  of  that  section.  The 
Board's  expanded  rulemaking 
procedures  have  not  been  followed  for 
the  same  reason. 

List  of  Subjects  in  12  CFR  Fait  285 

Authority,  Delegations  (Government 
agencies).  Banks,  Banking.  Federal 
Reserve  System. 

For  the  reasons  set  forth  above.  12 
CFR  Part  265  is  amended  as  follows: 

PART  265— RULES  REQARDINQ 
DELEGATION  OF  AUTHORITY 

1.  The  authority  citation  for  Part  265 
continues  to  read  as  follows:  J . 

Authority:  Sec.  ll(k),  38  Stat.  281  and  80 
Stat.  1314;  12  U.S.C.  24«(k). 

2.  Section  265.2  is  amended  by 
revising  paragraph  (c)(18)  and  removing 
and  reserving  paragraph  (c)(19)  to  read 
as  follows:  < 

S285.2    Sp»cHte functions dslsastsd to 
Board  wnptoyMS  and  to  Fodsral  Rasorva 
Banks. 


(c)  *  *  * 

(18)  Under  the  provisions  of 
9§  207.6(d).  220.17(d)  and  221.7(d)  of 


this  chapter  (Regulations  G,  T.  and  U. 
respectively)  to  approve  issuance  of  the 
list  of  OTC  margin  stocks  and  to  add, 
omit,  or  remove  any  stock  in 
circumstances  indicating  that  such 
change  is  necessary  or  appropriate  in 
the  public  interest. 

(19)  [Reserved] 
•        •        •        •        • 

3.  In  9  265.2(f)(17).  the  reference  to 
"9  207.1(b)"  is  revised  to  read 
"9  207.3(a)(2]"  and  Uie  reference  to 
"9  207.1(a)"  is  revised  to  read 
"9  207.3(a)(1)."     • 

Board  of  Governors  of  the  Federal  Reserve 
System,  June  8, 1988. 

Jamea  McAfoe. 

Associate  Secretary  of  the  Board. 

(PR  Doc.  88-13312  Filed  6-13-88;  8:45  am] 

BtUMW  CODE  wto-oi-a 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Part  324 

Agrlcuitural  Loan  Lose  Amortization 

AOENCY:  Federal  Deposit  Insurance 

Corporation. 

ACTKM:  Final  rule. 

SUMMARV:  This  regulation  implements 
Title  VIII  of  the  Competitive  Equality 
Banking  Act  of  1987  which  permits 
agricultural  banks  to  amortize  losses  on 
qualified  agricultural  loans.  The 
regulation  describes  the  procedures  and 
standards  applicable  to  banks  desiring 
to  amortize  losses  under  that  statute.  It 
also  describes  the  manner  in  which  such 
amortizations  are  to  be  done,  lliis  rule 
amends  and  makes  final  the  interim 
regulation,  which  has  been  in  effect 
since  November  9, 1987,  and  reflects  Uie 
FDIC's  consideration  of  the  public 
comments  received  on  that  interim 
regulation. 

After  consideration  of  comments 
received,  the  FDIC  is  making  one 
substantive  change  and  several 
technical  changes  to  the  rule.  The 
substantive  change  would  allow  eligible 
banks  to  amortize  over  a  period  of  up  to 
seven  years  losses  on  reappraisal  or 
sale  of  real  or  personal  property  that 
was  acquired  in  connection  with  a 
qualified  agricultural  loan  and  that  the 
bank  owned  on  January  1. 1983.  or 
subsequently  acquires  prior  to  January 
1, 1992.  Under  the  interim  rule,  such 
property  had  to  be  currently  owned  to 
qualify.  The  technical  changes  amend 
the  definitions  of  "qualified  agricultural 
loan"  and  "agricultural  bank"  to  clarify 
that  the  FDIC  intends  to  construe  these 
phrases  broadly  and  add  a  definition  of 
"agriculturally  related  other  property"  to 


clarify  the  treatment  of  losses  due  to 
reappraisals  and  sales  of  such  property. 
These  amendments  make  the  rule 
retroactively  effective  to  November  9. 
1987.  The  other  Federal  banking 
agencies  are  also  adopting  substantially 
identical  amendments  to  their 
regulations. 

CFFEcnvE  date:  The  rule  is 
retroactively  effective  to  November  9. 
1987.  Part  324  will  remain  in  effect 
indefinitely. 

pom  nNiTMCR  iNPomiATKHi  contact: 

William  C.  Crothers.  Examination 
Specialist,  Division  of  Bank  Supervision. 
Federal  Deposit  Insurance  Corporation. 
Washington,  DC  20429.  telephone  (202) 
898-6906. 

SUPPUEMENTARV  INFOfMATION:  Title  VIII 
of  the  Competitive  Equality  Banking  Act 
of  1987  (die  "Statute")  permits  an 
agricultural  bank  to  amortize  (1)  losses 
on  qualified  agricultural  loans  shown  on 
its  financial  statements  for  any  year 
between  December  31, 1983  and  January 
1. 1992;  and  (2)  losses  suffered  as  the 
result  of  an  appraisal  of  agricidturally 
related  other  property  that  it  owned  on 
January  1, 1983,  or  acquire  prior  to 
January  1, 1992.  The  Statute  also 
requires  that  the  Federal  banking 
agencies  issue  implementing  regulations 
no  later  than  90  days  afier  its 
enactment. 

In  response  to  this  requirement  the 
FDIC  published  and  requested 
comments  on  an  interim  regulation  (52 
FR  41966:  November  2. 1987)  which  has 
been  in  effect  since  November  9. 1987. 
The  other  Federal  banking  agencies  (the 
Board  of  Governors  of  the  Federal 
Reserve  System  and  the  Office  of  the 
Comptroller  of  the  Currency)  adopted 
substantially  identical  regulations, 
containing  only  technical  variations 
necessary  to  accommodate  their  slightly 
different  situations. 

Discussion  of  Comments  Received 

This  final  rule  reflects  die  FDIC's 
review  of  the  public  comments  received. 
In  total.  20  letters  have  been  received 
from  16  banks  and  four  industry 
associations.  Four  banks  expressed 
agreement  with  the  interim  regulation  as 
published.  Two  trade  associations  are 
similarly  supportive  but  suggest  certain 
clarifications.  The  remaining  comments 
largely  represent  a  combination  of 
support  for  some  provisions  of  the 
regulation  as  well  as  suggestions  for 
change. 

Definitions 

The  definition  of  "agricultural  bank" 
in  the  final  regulation  continues  to 
include  the  agricultural  loan  volume  test 


(agricultural  loans  are  25  percent  or 
more  of  total  loans)  that  is  provided  by 
die  Statute. 

The  comment  letters  suggest  that  the^ 
FDIC  should  be  liberal  when  applying 
this  test  and  also  that  banks  should  be 
eligible  for  new  deferrals  if  diey  met  the 
loan  volume  test  any  time  subsequent  to 
December  31, 1983  rather  dian  as  of  die 
time  a  loss  would'be  recognized  in 
financial  statements.  "This  suggestion  is 
not  adopted  because  the  legislation  was 
directed  toward  banks  with  a  continuing 
commitment  to  agriculture  and.  given 
the  broad  definition  of  agricultural  loans 
(see  discussion  below),  such- banks 
should  not  have  difficulty  meeting  this 
test. 

The  interim  regulation's  definition  of 
"qualified  aqricultumi  loan" 
incorporated  the  definitions  of  "loans  to 
finance  agricultural  production  and 
other  loans  to  farmers"  and  "loans 
secured  by  farmland"  contained  in 
Schedule  RC-C  of  die  Federal  Financial 
Institutions  Examination  Council 
(FFIEC)  Consolidated  Reports  of 
Condition  and  Income  t"call  report"). 
Aaditionally,  as  suggested  by  the 
Statute,  die  FDIC  retained  discretion  to 
deem  other  types  of  loans  and  leases  to 
be  "qualified"  if  the  requesting  bank 
demonstrates  those  loans  and  leases  to 
be  sufficiendy  related  to  agriculture. 

Several  comments  suggest  that  the 
regulation  should  include  a  list  of  such 
other  kinds  of  loans  which  will  be 
deemed  sufficiendy  related  to 
agriculture.  One  letter  recommends  that 
any  loan  secured  by  agricultural 
equipment  should  be  included  whether 
or  not  the  equipment  was  used  in  farm 
production  and  pointed  out  that  the 
Statute  expliddy  mentioned  such  loans. 
This  would  primarily  pidc  up  farm 
implement  dealers.  It  is  also  suggested 
duit  regulators  adopt  a  liberal  attitiide 
when  determining  if  loans  are  closely 
related  to  agriculture. 

The  interim  regulation  was  intehded 
to  be  liberal  and  not  to  use  agricultural 
loan  definitions  in  a  restrictive  manner 
in  order  to  exclude  banks  from 
participation.  Call  Report  numbers  were 
chosen  because  they  are  nearly  identical 
to  the  statutory  definition,  are  familiar 
to  bankers,  readily  available  and  should 
be  sufficient  to  qualify  most  agricultural 
banks.  If  additional  loans  are  needed  it 
should  not  be  difficult  for  an  agricultural 
bank  to  find  loans  it  can  readdy  support 
as  related  to  agriculture.  Loans  to  farm 
implement  dealers  are  an  obvious 
example  of  such  loans.  However, 
publishing  a  formal  list  of  such  loan 
types  could  be  more,  rather  than  less, 
restrictive.  The  practical  effect  of  such  a 
list  might  be  that  many  banks  would 
assume  that  if  a  loan  type  or  category 


was  not  on  the  list  it  would  not  qualify. 
Nevertheless,  in  order  to  clarify  that  the 
regulatory  definition  of  qualified 
agricultural  loans  is  as  broad  as  the 
statutory  definition  and  is  not  intended 
to  be  restribtive  in  the  types  of  loans 
which  may  be  included  in  an 
application,  the  regulatory  definition  has 
been  amended  to  include  the  statutory 
reference  to  loans  secured  by  farm 
machinery.  Banks  remain  able  to  use 
additional  types  of  loans  if  they  can 
demonstrate  that  the  loans  are  related  to 
agriculture. 

Among  the  comments  received  was 
the  suggestion  that  banks  be  permitted 
to  include  charged-off  loans  and  farm- 
related  property  acquired  through 
foreclosure  for  purposes  of  the  loan 
volume  tests.  The  interim  regulation 
allowed  the  use  of  charged-off  loans  by 
virtue  of  including  them  in  the  definition 
of  "qualified  agricultural  loans."  Such 
loans  are  still  legal  assets  of  the  banks, 
even  though  off  the  books,  and  represent 
part  of  the  banks'  total  credit 
commitment  to  agriculture.  A  sinular 
argument  seems  equally  applicable  to 
assets  acquired  through  foreclosure  on 
agricultural  loans.  Therefore,  the  final 
rule  provides  that  such  assets  will  be 
counted  for  purposes  of  the  loan  volume 
test  in  the  definition  of  an  agricultural 
bank. 

The  definition  of  an  agricultural  bank 
inclades  the  statutory  requirement  that 
the  bank  have  total  assets  of  $100 
million  or  less.  Comments  were  received 
suggesting  regulators  clarify  what 
happens  if  a  bank  is  approved  for  loss 
deferral  and  subsequendy  exceeds  the 
size  limitation.  Congress  did  not  intend 
for  banks  larger  than  $100  miUion  to 
defer  loan  losses.  If  size  was 
unimportant  the  law  could  have  easUy 
excluded  it.  At  the  same  time,  it  is  of 
litde  value  for  a  bank  to  deter  a  loss  one 
year  if  it  must  reverse  that  deferral  the 
next  year  because  it  grew  to  over  $100 
million  in  assets.  Therefore,  die  FDIC 
expects  a  bank  to  meet  the  definitions  of 
an  agricidtural  bank,  including  the  size 
limitation,  upon  initial  application  and 
as  of  every  quarter-end  that  new 
additional  agricultural  loan  losses  are  to 
be  deferred.  Once  admitted  to  the 
program,  any  loss  which  was  property 
deferred  will  be  allowed  to  be  amortized 
according  to  the  regulation,  regardless  of 
the  bank's  size,  but  new  losses  cannot 
be  deferred  once  a  bank  exceeds  the 
size  limit. 

On  the  other  hand,  it  is  not  intended 
that  banks  desiring  to  use  loss  deferral 
be  allowed  to  bypass  the  application 
and  review  process  by  mer^ng  with 
another  bank  which  has  already  been 
approved.  Conversely,  the  merger  of  two 
banks  which  are  both  in  the  program 


could  result  in  a  bank  over  $100  million 
in  assets.  Mergers  involving  eligible 
banks  are  not  expected  to  be  fiequent. 
Therefore,  die  status  of  loss  deferral 
subsequent  to  a  merger  will  be 
determined  on  a  case-by-case  basis. 
This  should  be  discussed  with  FDIC 
representatives  in  the  appropriate 
regional  office  and  a  determination 
made  before  a  merger  transaction  is 
consummated.  However,  existing 
approved  deferrals  of  loan  losses  can 
continue  to  be  amortized  unless  the 
resultant  bank's  eligibility  is  formally 
revoked'No  new  losses  may  be  deferred 
if  the  residtant  bank  is  larger  than  $100 
milhon  in  assets. 

Loss  Amortizadon 

Section  324.3  on  loss  amortization  and 
reappraisal  addresses  two  issues:  (1) 
which  losses  are  subject  to  amortization 
and  (2)  how  they  may  be  amortized.  On 
the  first  issue,  the  rule  reflects  Congress' 
clear  intent  that  losses  resulting  fit>m 
fraud  or  criminal  abuse  not  be  eligible 
for  amortization.  Two  comments  were 
received  regarding  fraud  and  abuse 
provisipns  of  the  regulation.  One 
indicates  that  clarification  is  necessary 
on  what  constituted  fraud  and  abuse, 
suggesting  that  the  filing  of  a  criminal 
referral  report  be  the  determining  factor. 
The  other  suggestion  is  that  the 
regulation  only  address  fraud  and  abuse 
by  executive  officers,  directors  and 
principal  shareholders.  Congress 
intended  to  help  banks  suffering  from 
agricultural  problems,  not  problems  of 
employee  fraud.  In  any  event,  the  FDIC 
does  not  expect  this  issue  to  be  a 
fr«quendy  occurring  factor  in    s 
agricultural  banks.  Most  bankers, 
though  not  necessarily  legally  trained, 
readily  recognize  fraud  and  abuse.  For 
these  reasons  changing  the  regidation  as 
suggested  does  not  appear  warranted. 

The  interim  regulation  provided  for 
deferral  of  loan  losses  experienced  in 
1984  and  subsequent  years.  Losses  on 
reappraisal  or  sale  of  agricultural 
property,  acquired  through  efforts  to 
collect  the  loans  the  property  secured, 
were  also  permitted  but  only  if  the 
property  was  currendy  owned.  Several 
comment  letters  considered  this 
inconsistent  treatment  inappropriate, 
suggesting  that  losses  from  any  sales 
and  reappraisals  of  property  which 
occurred  in  1983  or  subsequent  years  be 
deferred  regardless  of  whether  or  not 
the  property  is  still  owned  by  the  bank. 
One  of  the  reasons  Congress  authorized 
in  the  Statute  the  deferral  of  reappraisal 
losses  was  to  remove  the  accounting 
pressure  to  sell  such  property  into 
already  weak  markets.  This  is  not  a 
factor  if  the  property  has  abready  been 
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nM.  tai  addition,  mJSke  sold  properly, 
with  dntged-off  loms  there  gener^y 
reaMiaB  a  lasM  otingatiuii.  en  esset 
whkh  oorid  perimps  dtimateiy  be  of 
some  valae.  As  to  aalet,  tiie  Statale  does 
not  ■aatiea  defaiel  at  eR.  Losses  on 
sales  were  aothorind  in  fln  rejahition 
merely  to  laake  unnecessary  tlw 
expeaee  of  a  reappraisal  inunediately 
before  a  sale  solely  to  aHovr  ^ 
econoaic  loes  to  qaatify  for  deferral  as  a 
loss  on  reappraisal  rather  titan  be 
recognized  as  a  loss  on  a  sale.  In  spite  of 
these  reasons,  dw  TDfC  is  persuaded 
that  sack  property-related  losses  are  as 
nwdi  a  part  of  the  basdc's  agricultural 
problem  as  the  original  loan  loss,  and 
the  overriding  intent  of  the  hgitlntinn  is 
to  mitigate  the  effect  of  such  losses. 
llKiefbia,  dM  fkial  nile  removes  fte 
"cinwny  owned"  lequhement  and 
provides  that  losses  on  holding  or  selling 
property  wM  be  treated  in  the  same 
wawnet  as  loeaes  on  agricultaral  loans. 

llw  Statete  aflows  amortization  of 
aipcannal  loan  losses  diat  vfoidd  be 
reflected  on  annaal  financial  statements 
for  int  direagh  1991.  R  also  allows 
amortizatioR  for  losses  resulting  from 
reappraisals  on  reel  or  personal 
property  actfeired  m  connection  tvith  an 
agric^tmal  loaa  that  the  bank  would 
ooienvise  be  letjeiied  to  show  on  its 
annual  fkwncid  statements.  To  ensure 
that  tosses  doe  to  reappraisals  are 
treated  comparably  to  loan  losses,  the 
final  rcgalatton  piwrides  that  losses 
froai  reappraisals  diat  the  baric  would 
be  reqaned  to  reflect  on  financial 
statenents  for  19S3  throns^  "^^^  *"&  ^ 
allowed  a  seven-year  amortization 
period  ill  the  saoie  laanner  as 
agricultaral  loan  losses  generally,  i.e.. 
they  nest  be  laRy  anoitized  by  1996. 
For  the  sane  reason,  the  tegolation 
pi  in  ides  that  losses  lesultiiig  from 
reappisMals  after  1991  are  not  ^igible 

With  respect  to  the  manner  of        ' 
amoiliatna,  the  Statato  provides  that 
the  loss  sh^  beanortiied  over  a  period 
not  to  a*wed  seven  years  aa  provided  in 
regabtioM  isOTed  by  die  Federal 
bankiag  agBiicits.  The  regelation  - 
pravidss  titot  anwatiialioH  riidl  occur 
on  a  quartcriy  stiaight-faie  basis  over  a 
period  not  to  axeeed  seven  yeen 
beginaiaB  to  the  qmrter  f oRowhtg  die 
date  dflMS.  Losses  sastahied  in  years  . 
prtor  to  the  effective  dcrte  of  the 
regahtioo  woaid  be  treated  as  If 
auMHticed  over  seven  yean  h«tgiiinmg  in 
the  ifaartsr  nnwing  the  date  of  the 
loss.  Iksa,  a  barii  ootM  take  only  the 
amsftiaattoas  thM  teratin  for  sudi  a 
loss  after  it  enters  the  program. 

CoBuaento  were  recerved  sugguslu^g 
that  dris  approach  to  amortication 
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uufalily  penalized  banks  which 
promptly  lecognlzed  their  loan  losses. 
They  suggested  fliat  amortization  basin 
in  theqimterfbUowhig  enactmen)  of 
the  Slatnte  rather  ttan  die  qaaiter 
following  die  loas.  The  FDIC  does  not 
believe  ^  rule  penalizeB  banka  that 
wera  dBlgent  in  ailQustlug  their  assets. 
Accepted  banking  practice  and  CaQ 
Report  instructions  require  banks  to 
record  a  loas  in  die  period  It  becooies 
apparent  Banks  that  had  losses  wluch 
diey  declined  to  recognize  would  have 
been  in  contravention  of  proper 
procedures.  Therefore,  differences  in  the 
actual  occurrence  of  an  ecoaomic  loas 
should  be  a  much  greater  cause  of 
different  tiadng  patterns  in  loan  cbaige- 
offs  than  ififTerences  in  how  quickly 
managemant  elects  to  take  a  loss.  The 
effect  of  the  technique  prescribed  is  to 
reflect  amortization  as  though  the 
program  had  been  in  effect  from  die  first 
year  deferral  was  allowed.  Amortization 
in  this  manner  does  reduce  the  initial 
amount  of  deferred  losses  which  can  be 
estabb^ed  when  a  bank  is  accepted 
into  the  loss  deferral  program,  but  U  also 
reduces  the  friture  aauntization  which 
most  be  rt>sorbed.  That  U  no)  viewed  as 
a  penalty,  Bnd.  the  suggested  changes 
are  not  adapted. 

EligibiUty 

Under  ws  regulafion,  any  bank 
desuufg  to  participate  in  the  program  is 
required  to  soinnit  to  the  appropriate 
Federal  bwnViwg  agency  a  proposal 
establisldBg  both  its  e^biHty  and  die 
eligibiBty  of  die  losses  it  proposes  to 
amiHlue.  Among  the  criteria  for 
eligibQity  Is  that  the  proposing  bank's 
current  capital  most  be  in  need  of 
restoration;  but  the  bank  must  also  be 
an  economically  viable,  fundamental^ 
sot»d  iustilu^n.  Some  comment  letters 
hMhcated  a  belief  that  these  are 
metaaRy  exclusive  conditions  and.  in 
any  eveat  neither  oondition  should  be 
used  to  deteiuilue  engibinty. 

The  FDIC  d(}es  not  contider  viability 
and  ca|rital  inadequacy  to  be  mutoally 
exuusive  conchtiotts  and  has  retained 
these  eligibility*cottdi8ons.  A  bank  can 
have  inadequate  capital  due  to  a  variety 
of  temporary  picUeios  or  conditions  yet 
also  have  enuujpi  andenyiog  demand  for 
bankiag  services  and  earning  capacity 
to  restate  capital  d  f^ven  sufficient  dmo. 
Viwjffity  is  not  dafined  in  the  regulation. 
It  is  a  judgment  based  on  many 
variables.  One  measure  of  viability 
would  be  whether  a  bank  has  tradBtional 
fundhig  and  earuiug  sources  of 
acceptable  <|aa&ty  within  its  market 
area  sufficient  to  permit  die  bank  to 
earn  a  reasonable  profit  in  a  normal 
ecouuinit;  environment  while  achieving 
and  matotaining  a  capital  level  that 


provides  die  capad^  to  operate 
dirou^out  |he  normal  downturns  m 
^oanoiaic  cgrdas  udAout  au&riag 
seven  Rnanrtal  prnhiami  UsuaUy,  a 
baak  will  be  coasidseedvia^  if  it  has  a 
reasonabls  prospect  of  xeasaiaing  a 
goiqg  Gonflam  danK^KMit  the  prograoa 
lind  at  thn  and  nf  tlai  aaairtif  sticai 
period. 

Tha  nOIC  rejected  the  saggesttoa  that 
capital  ahfaald  not  have  to  be  in  need  of 
restoratMB  and  the  MyBseat  tfiat 
restoratiaa  shoaM  ■eaaa  atom  to  a 
historical  level  of  oapttol  Ihet  is  higher 
dian  oocbmI  stoodards  of  fiaMBctoi 
pradsace  amoU  rsqaire.  Sach  banks 
have  no  need  for  loss  deferral  and  that 
approach  does  aot  lepsaasnft  the  intent 
of  die  Stahite.  Loss  daCstrai  is  not  a 
geaeiailyaooBptodaiyni  ting  practice 
nor  is  it  ooaaidind  good  paUk  policy 
for  the  indnshy  ingaaaral.  Therefcre, 
the  use  of  sach  todhaiqass  to  artificially 
■aintain  eoasoessaiily  high  levds  of 
capital  is  haiiaied  iaippropriate.  hi  thia 
instance  Oingiwssliaiel  toteat  seeaw 
dear  since  ll«  Stalato  raqrires,  as  aa 
essential  oswiilioa  of  rt^bifity,  the 
safaaaasiaB  of  a  plaa  to  lastore  capital  to 
a  lead  accaptaidB  to  dia  banki^ 
agency.  If  oapAal  is  to  be  restored  to  an 
acoeplahle  level  ttaaest,  by  definition, 
not  ahaady  be  at  aa  aooeplable  levri. 

Tae  legalatioa  does  not  prescribe  any 
abaofarte  le^^  of  capitd  to  be  ediieved. 
Some  oonneeft  letten  saggest  diat 
acceptable  capitri  levidsbe  defined  and 
others  seggest  specffic  ranos  to  use.  not 
only  for  eWglbfllti  bat  also  for 
sabseqaent  tenoval.  not  SZ5  of  the 
FUKTs  tales  and  legsladona  (IZ  CFR 
Part  SZ5}  already  estaboshes  miaimnm 
capital  standards  for  wsfl-ron  baidcs  in 
satisfactory  fiaandal  ooadition.  Banks 
applying  for  Ion  defeiRn  win  not  be  in 
satisfaijtoiy  financid  condition;  and. 
therefore,  capital  may  be  above  diesix 
percent  minimum  dted  in  Psrt  325  and 
stS  be  fudged  Inadequate.  Because  it  is 
impossible  to  standaiAze  the  conditions 
of  die  appfeant  banks,  their 
management  or  the  economic  prospects 
of  dieir  maiketa.  it  is  also  not  possible  to 
precisely  define  accq^ble  levels  of 
cifiital.  Each  bank's  faufividnal 
dreoBistances  wlfl  be  evaluated  during 
review  of  the  leqidrite  capital  plan.  This 
approach  paraOds  cunaal  practices 
nnder  the  agraipy's  eidstiiig  capital 
f oibearaace  prograoL  Because  a 
determination  regarffiqg  capital 
adequacy  must  be  made  in  each  case,  a 
bank  shoidd  Include  a  statement  as  to 
why  its  capital  Is  In  need  of 
restoration"  whsn  app^^ng  to  amnrfizp 
loan  losses. 

There  remains  the  questtoa  of 
removing  a  bank  from  the  program  once 


it  has  recovered  financially.  As  a  matter 
of  administrative  practice,  the  FDIC 
does  not  intend  to  remove  such  a  bank 
from  the  program  so  long  as  the  bank 
continues  to  meet  the  Conditions  on 
Acceptance  prescribed  in  the  regulation. 
Therefore,  once  a  loan  loss  has  been 
deferred  a  bank  will  have  the  option  to 
continue  to  amortize  it  over  the  period 
provided  for  in  the  regulation.  However, 
once  the  bank  has  recovered  sufficientiy 
so  that  it  no  longer  meets  eligibility 
requirements,  no  new  deferral  of  loan 
losses  will  be  permitted. 

Conditions  on  Acceptance 

The  regulation  specifies  that  any 
acceptance  of  a  proposal  will  be  subject 
to  certain  conditions.  These  conditions 
are  designed  to  ensure  that  a  bank 
continues  to  meet  the  eligibility 
requirements  and  is  properly  amortizing 
losses  under  the  program.  One  of  these 
conditions  is  that  the  bank  must  agree  to 
make  a  reasonable  effort,  consistent 
with  safe  and  sound  banking  practices^ 
to  maintain  in  its  loan  portfolio  a 
percentage  of  agricultural  loans  not 
lower  than  the  percentage  of  such  loans 
in  its  loan  portfolio  on  January  1, 1986. 
Some  comment  letters  indicated  that 
they  were  confused  about  what  assets 
would  be  counted  as  agricultural  loans 
for  purposes  of  calculating  this  ratio. 
Any  asset  meeting  the  deHnition  of  a 
qualified  agricultural  loan  (see 
§  324.2(b))  or  agriculturally  related  odier 
proper^  (see  §  324.2(c))  may  be  used  in 
calculating  this  ratio. 

Odier  Matters 

The  FDIC's  administrative  practices 
implementing  the  interim  regulation 
included  providing  the  bank  instructions 
covering  the  possible  amortization  of 
future  loan  losses  in  the  letter  granting 
approval  of  the  bank's  application  for 
loss  deferral.  These  instructions 
typically  required  the  bank  to  submit  a 
list  of  future  period  loan  losses  and 
request  permission  to  defer  them.  It  has 
been  decided  that  advance  permission  is 
unnecessary  and,  once  granted  initial 
loss  deferral  authorization,  a  bank  may 
continue  to  defer  new  eligible  losses  and 
report  to  the  FDIC  after  die  fact  so  long 
as  the  eligibility  criteria  and  conditions 
of  acceptance  continue  to  be  met.  The 
volume  of  such  losses  should  be 
reviewed  by  the  bank  to  see  that  they  do 
not  invaUdate  the  reasonableness  or 
acceptability  of  the  bank's  capital  plan. 
If  subsequent  review  by  the  FDIC 
indicates  that  the  bank  should  not  have 
recorded  new  deferrals  of  losses 
because  eligibility  criteria  and/or 
conditions  of  acceptance  were  not  met, 
such  deferrals  may  be  required  to  be 
reversed,  removed  from  the  bank's 


books  and,  if  the  amount  is  material, 
amended  Call  Reports  may  also  be 
required. 

The  interim  regulation  required  a 
certification  by  the  bank's  chief 
executive  officer  that  there  is  no 
evidence  that  the  losses  resulted  from 
fraud  or  criminal  abuse  by  the  bank,  its 
officers,  directors  or  principal 
shareholders.  One  commentor  expresses 
concern  over  this  requirement  in  that  it 
is  not  generally  possible  to  be 
absolutely  certain  of  every  circumstance 
surrounding  every  loan.  The  FDIC 
understands  this  reluctance  and, 
therefore,  a  specific  form  of  certification 
is  not  dictated  in  the  regulation. 
Certification  to  the  best  of  one's 
knowledge  and  belief  was  and  is 
permissible. 

Comments  suggest  that  clarification  is 
needed  affirming  the  possibility  of 
participation  in  both  the  Capital 
Forbearance  Program  and  loss  deferral 
and  the  eligibility  of  banks  subject  to 
administrative  actions  containing 
capital  provisions.  The  Capital 
Forbearance  and  Loan  Loss  Deferral 
programs  are  similar.  A  bank  in  the 
Capital  Forbearance  Program  or  a  bank 
with  capital  below  levels  established  by 
12  CFR  Part  325  or  diat  is  subject  to  an 
enforcement  action  related  to  capital 
can  be  eligible  for  loss  deferral. 
Conversely,  a  bank  using  loss  deferral 
may  also  apply  for  the  Capital 
Forbearance  Program.  A  bank  may  also 
apply  for  both  programs  simultaneously. 
Acceptance  of  a  bank's  capital  plan  for 
loss  amortization  will  normally  relieve 
the  bank  of  any  inconsistent  provisions 
dealing  with  capital  in  any  extant 
agency  order,  agreement  or  directive. 
Requests  for  such  relief  should  be 
included  as  part  of  the  bank's  proposal 
to  utilize  loss  amortization. 

Special  Studies 

Regulatory  flexibility  Act 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
354,  5  U.S.C.  601  et  seq.],  it  is  certified 
that  the  regulations  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  the  interim 
rule- were  reviewed  and  approved  by  the 
Office  of  Management  and  Budget 
pursuant  to  the  Paperwork  Reduction 
Act  (44  U.S.C.  3501  et  seq.). 

list  of  Subjecto  in  12  CFR  Part  324 

Banks.  Banking.  State  nonmember 
banks. 


Accordingly,  the  interim  rule  adding 
12  CFR  Part  324  which  was  published  at 
52  FR  41966,  Nov.  2, 1987,  is  adopted  as 
final  with  the  following  changes: 

PART  324— {AMENDED] 

1.  The  authority  citation  for  Part  324 
continues  to  read  as  follows: 

Authority:  12  U.S.C  ia23[j),  1819.  and  12 
U.S.C.  1811-1831d. 

2.  Section  324.2  is  revised  to  read: 

S  324.2    Definitions. 
For  purposes  of  this  part: 

(a)  "Agricultural  Bank"  means  a  state 
nonmember  bank,  except  a  district 
bank. 

(1)  The  deposits  of  which  are  insured 
by  the  Corporation; 

(2)  Which  is  located  in  an  area  of  the 
country  the  economy  of  which  is 
dependent  on  agriculture; 

(3)  Which  has  total  assets  of  $100 
billion  or  less  as  of  the  mo$t  recent 
Report  of  Condition:  and 

(4)  Which  has— 

(i)  At  least  25  percent  of  its  total  loans 
in  qualified  agricultural  loans  and 
agriculturally  related  other  property  as 
defined  below;  or 

(ii)  Less  than  25  percent  of  its  total 
loans  in  qualified  agricultural  loans  and 
agriculturally  related  other  property,  but 
which  bank  the  appropriate  state 
banking  authority  has  recommended  to 
the  Corporation  and  which  the 
Corporation  accepts  for  eligibility  under 
this  part  or  which  the  Corporation  on  its 
own  motion  deems  eligible  hereunder. 

(b)  "Qualified  agricultural  loan" 
means — 

(1)  Loans  qualifying  as  "loans  to 
finance  agricultural  production  and 
other  loans  to  farmers"  or  as  "loans 
secured  by  farmland"  for  purpose  of 
Schedule  RC-C  of  Uie  FFIEC 
Consolidated  Reports  of  Condition  and 
Income  or  such  other  comparable 
schedule  as  may  be  in  effect; 

(2)  Loans  secured  by  farm  machinery; 

(3)  Other  loans  and  leases  that  a  bank 
proves  to  be  sufficienUy  related  to 
agriculture  for  classification  as  an 
agricultural  loan  by  the  Corporation; 

(4)  The  remaining  unpaid  balance  of 
any  loans  as  described  in  paragraphs  (b) 
(1),  (2)  and  (3)  of  this  section  that  have 
been  charged-off  since  January  1, 1964. 
and  that  qualify  for  deferral  under  this 
regulation. 

(c)  "Agriculturally  related  other 
property"  means  any  property,  real  or 
personal,  that  a  bank  owned  on  January 
1. 1983,  and  any  such  additional 
property  that  it  acquires  prior  to  January 
1, 1992.  in  connection  with  a  qualified 
agricultural  loan.  For  purposes  of 
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(d)  "Afiotplii«OfiGial"  BMJit  the 
Director,  Division  of  Bank  Supervision, 
or  his  designees. 

3.  Section  324.3(a)(2)  is  revised  to 
read: 

(a)  •  •  * 

(2)  Aiv  laaa  ^t  the  bank  woold  ba 
required  to  reflect  in  Its  Bnancial 
statements  for  any  poted  between  and 
including  1963  to  1981  lesultiag  froa  a 
raappraital  or  sah  of  agrioiltaraihf 
related  •Awr  praparty. 

4.  Section  324.S(c)  is  revised  to  read 


itMJS 


tc)  Thien  is  no  evidence  that  fraud  or 
criminal  abase  by  the  bank  or  Its 
offtcera.  directors  or  principal 
sharefaohkrs  led  to  significant  losses  on 
qualified  agricrilural  loans  and 
agriculturaUy  related  other  pn^erty; 
and 


5.  Section  324.B(d)  is  revised  to  read: 
§  324yS    CondNtonaon  i 


(d)  Tht  banli  dial!  agree  to  make  a 
itasunable  euuit,  consistent  with  safe 
and  sound  banking  practices,  to 
uiaiBlain  a  percentage  of  agricultural 
loans  and  agiitidturaBy  related  oAer 
property  to  total  loans  which  is  not 
lower  Qtan  the  percentage  of  soch  loans 
in  its  loan  portfolio  on  Januaiy  1. 1986; 
and 
*        •        •        *        * 

6.  Section  324.7  (a)  and  (b)(8) 
introductory  text  are  revised  to  read: 


$324:7 

(a)  A  bank  wiiiiing  to  amortize  losses 
on  qnanfied  agricnltnral  loans  or 
agricultnrally  rdated  other  property 
shall  submit  a  proposal  to  the  Division 
of  Bene  Oupei  vision  regional  director  of 
the  re^oR  hi  whicfa  ttte  bank  is  located. 

(b)  *  •  • 

(6)  A  fist  of  tiie  loans  and 
agriCThnraRy  related  other  property 
upon  which  the  bank  proposes  to  defer 
loss  inriaifing,  for  eadi  snch  loan  or 
property,  the  following  information: 
*        «        *        «        • 

By  Older  of  the  Board  of  Directora. 
Dated  at  Wuliington,  DC.  this  7th  day  of 
|une. 

Federal  Deposit  Insurance  Coiponition. 

HoyleLBoluMMi. 

Executiwe  Secntaiy. 

[FR  Doc  M-13241  Fiied  A-13-88: 8:45  an] 


12  CFR  Part  812 


AomcY:  hns  GkedR  Adninistratiea. 
ACTNHS  nBn  rale. 

•UMMARVtllMitaB  Credit     ■ 

1 9GA|  adopli  a  fiaal  nde 
I  Subpart  B  afAat  tia  that 
prohibits  aaottMr  of  aFlHBiGMdtt 


serving  aaa 

of  a  Farm  Oedit  Sydeai 


a  lower  level 

serving  aaaa 

The  rule  pernks  j^  Cfapkyees  at 

lower  levels  provided  each  inelitatioB 

opinion  of  niiensd  that  the  iaatitution 
has  the  andiority  ander  die  Fana  Oedit 
Act  of  1971.  ae  amended.  12  U.SJI  2001 
et  seq«  to  apfMMDt  jokit  aa^iioyees,  «Bd 
(2)  apprapnate^  reflects  the  expense  of 
the  service  of  each  each  employee  ia  its 
finaadal^tatementa.  Ibe  regulafioa  has 
the  e&act  of  requiring  indepeadeat 
senior  Buuiagemeat  ia  Fana  Credit 
Banfcs  aad  aasodations. 
uiacuwaoi^TttThieragaiattonshaB 
becoase  effective  faauaiy  1. 1068. 
provided  one  or  i3N>th  hoosee  of  Congress 
is  JB  eeaaioa  lor  at  least  20  daya 
between  te  date  ofpabiication  of  this 
final  nJe  aad  Jaouaiy  1. 1960. 

Daroihr  J.  Aooata,  Senior  Attorney. 
Office  ef  GeMral  Connsel.  Fam  Credit 
AAniaietratioa.  McLean,  Virginia  22102- 
.5090,  (703)  OB3-4020. 

7, 1987,  the  iCA  peUished  for  conoacnt 
a  laupoaed  aassKhneat  to  Subpart  B  of 

Part  612  that  woold  have  prohibited  an 
individual  from  serving  simultaneously 
as  an  employee  for  a  Farm  Credit 
System  (System)  bank  and  an 
association  it  supervises.  52  FR  11080. 
The  comment  period  dosed  on  ]une  5. 
1987. 

Comnswts  •a  Ikm  ftinposad  BmIo 

Conments  were  received  from  banks 
in  nine  Farm  Credit  districts,  nine 
System  associations,  and  oae  former 
member-borrower. 

One  Farm  Credit  4fotrict  and  six 
individaal  easociatiQas  in  another 
diatrict  auppurted  (he  propoeed  rale. 
Two  of  the  aasociatians  sapporting  >Sm 
rule  elated  that  the  Fann  Credit  Act  of 
1971  (1971  Act)  oonteiaptates  a 
separation  by  eatity  of  certaia  functions: 
funding  and  supervision  are  the 
respontihiiities  of  die  ftderai  laad  bank 
(FL£)  and  the  Federal  intermediate 


towaidi 

relatiuMfcip  wttk  an  aeeeciatiBa 

The  district  theft  vapperted  the 
proposed  regulatioa  requested  d»aC  eoaie 
exception  be  made  for  persoas 
enqiloyed  under  teinpuraiy  contracstual 
anaqgeneflto  for  certate  aervices.  sach 
as  appnind  and  cisAl  review. 

Commenta  nyosed  to  the  proposed 
reydation  feV  Into  three  broad 
categaiies:  (1)  Joint  enqiloyees  are 
antbottized  hy  the  Ad  and  the  proposed 
regulation  would  ouutitule  an 
unauthorised  iaterference  with 
managemeaft  preragative:  (2)  die 
proposed  regulalioB  would  increase 
costs  aad  reverse  management 
effictendea;  and  (3)  no  coaflicls  of 
interest  have  arisen  aad  should  they 
arise,  the  FCA^s  enforcement  powers  are 
sufBdeat  to  deal  with  diem. 

Two  exceptioaa  were  requested  by 
districts  oppjadng  ihe  regulation  in  the 
event  the  proposed  tagidatioa  boGaaM 
finaL  One  di^xict  requested  that  an 
exceptioa  be  nude  for  interim 
appointments  of  bank  eaipfoyoet  to 
association  positions  while  a  vacancy  is 
being  filled. 

Statotoiy  fSumges 

AH  of  the  oaaHMBts  were  received 
prior  to  dM  aaaandneat  of  die  1971  Act 
by  the  Affioaitatal  Credit  Act  of  1967 
(Pub.  L.  MMMU)  (nv  Act),  and  must  be 
consideiad  in  tliBt  context 

Sectiona  l.4(^  145(7),  2.1(^  and 
2.12(17)  (U  UjS-C  »11(8),  12  MSC 
2033(7).  12  a&C  Vnifil  12  U.S.C 
g08S(17).  ieit>eUisaly|  of  tfw  tOTl  Act 
prior  to  aiiiihi  nl  bf  the  1987  Act 
aathoiiaBd  Mderal  tawi  benks  (FLBs). 
Federal  Intel  ladhito  credit  banks 
(FICBs),  Ftsdaid  land  bank  easociations 
(FLBAa)  vd  piodaotian  credit 
associations  (PCAa)  to  "provide  for  such 
other  ofBoete  or  euyhiyeee  at  may  be 
naoeeeani;  inchMlhii  faint  enqdoyees  as 
pravided  to  ttis  Act"  Abo,  prior  to  the 
amendment  of  dw  1071  Act  by  Mm  1967 
Act.  the  FIB.  Ike  FICB,  and  the  bank  for 
cooperativaa  ^C)  in  each  diatrict  were 
governed  by  a  ooaunon  dbtriot  board. 
Section  S«(a)(S)  of  tfK  1971  Act  prior  to 
its  arnHMJiBiint  by  the  1967  Act 
empowered  Am  tfistiict  boeid  to  **&ect 
or  provide  for  |oint  officers  and 


employees  for  the  banks  in  its  district 
which  are  fantftntions  of  di6  System  or. 
upon  agreement  with  banks  in  other 
districts,  joint  officers  and  employees 
for  institutions  in  mora  dian  one 
district" 

The  1987  Act  provides  for  a  significant 
restractoring  of  the  Systedi.  requiring  the 
mefger  of  the  PLB  and  the  FICB  in  each 
district  into  a  l^nn  Cre(JBt  Bank, 
eMminwIiiig  the  district  board,  end 
pcnaftdng  neigeis  bfetwecn  institutions 
wrani  a  district  and  between  certain 
institetionB  in  dtfrerent  districts.  AH  of 
titles  I  and  Bof  the  1971  Act  and  all  of 
the  provieionB  relatiBg  to  the  district 
board,  tadw&v  f  &0(aX9).  were 
repealed,  eflecttve  daranthe  from  date 
of  enactaent.  New  titles  I  and  n.  which 
takeeflact  at  that  time,  set  forth 
caipetote  powers  far  the  new  Farm 
Credit  Daidi  (Baak).  for  the  FLBAs,  and 
foe  dte  PCAt.  New  tide  I  does  not 
expressly  uatiiliu  joint  employees  for 
Bainka.  bat  tide  ■  oontinoes  to  authorise 
point  CBptoyeea  forasaodations.  System 
repreaeirtatives  have  argued  that  the 
authority  to  liave  joint  emplojrees  is 
wittin  their  inddentai  corporate 


FhialSnla 

After  reviewiag  the  comments  and  ■ 
taking  into  consideration  the  provisions 
of  the  1997  Act  which  aasends  the  1971 
Act  die  FCA  has  adopted  a  final  rule 
that  is  more  aanowly  focased  than  the 
proposed  rule,  prohibiting  any  Bank 
employee  from  serving  as  an  officer  of 
the  aseodation  and  pudrfbitiug  officers 
of  the  Bank  from  serviag  as  assodation 
employees  at  any  level  The  final  nde 
permits  lower  level  Bank  employees  to 
serve  as  association  employees  other 
than  officers,  provided  each  institotion 
(1)  obtains  a  separate  and  independent 
opinion  of  counsel  that  such  joint 
employment  is  authorized  under  the 
1971  Act  as  amended,  and  (2) 
appropriately  reflects  the  cost  of  the 
service  to  its  financial  statements  so 
that  each  institution  pays  only  for  woric 
done  for  diat  institutian.  The  expense  of 
the  service  must  be  appropriately 
reflected  in  the  financial  stotements  so 
that  the  earnings  of  the  institutions  are 
accurately  reflected. 

The  FCA  believee  diat  iomt 
employeea  auy  be  ased  at  tower  levels 
wiUiout  compromising  the  independence 
of  the  assodation  as  long  as  these 
individnals  era  not  mvolved  in  the 
institotions'  decisionmaking  process  in  a 
manner  that  could  present  a  conflict  of 
interest  Institutions  employing  joint 
employees  at  lower  levels  should 
develop  procedures  that  would  require 
such  empl(^es  to  identify  and  disclose 
any  potential  conflicts  to  their  superiors. 


"Officer"  ia  cunendy  defined  in 
S  612.2130^)  to  mean  the  president 
vice  president  sacRtaiy.  traaaurer.  and 
general  counsel  aad  any  person  not  so 
designated  who  hoUs  a  similar  position 
oCau^rity. 

Raepooee  to  Gonunsnts 

UnautkorJEed  lateifenmcc  witb 
Ma»agemamt'»  Pf^agatiwe 

A  number  of  commenters  dted 
provisions  of  the  1971  Act  authorizing 
joint  erapbyees  and  stated  that  the 
proposed  regulation  would  conatitute  an 
unwarranted  intrusion  into  matten  of 
business  jmtgmoni  which  are  properly 
die  domain  ^the  institutiona' 
stoddiolders  and  boards  of  directors. 
The  FCA  was  not  persuaded  by  these 
arguments  even  under  the  1971  Act  prwr 
to  amendment  The  porpoae  of  the 
proposed  regulation  was  not  to  influence 
liiring  dwiaioris.  but  to  further  a 
legitimate  regulatoty  inteieat  m 
preventing  coaflinte  of  interest  FCA 
regidationa  govciaing  the  condod  of 
officers  aad  diiectora  of  System 
institutiona  to  pscunt  even  die 
appearance  of  conflicts  of  interest 
promulgated  ponuant  to  FCA's  gmerd 
rulemaking  authority,  have  been  in 
efiect  for  mai^  years.  The  FCA  has 
detenained  tlmt  sadi  regulations  are 
neceaaary  and  appropriate  far  carrying 
oot  the  parpoees  ol  the  1971  Ad  and 
sees  no  conflict  widi  ite  etotae  a*  an 
arms4engtk  regalator  to  aetttog 
minimam  staadaids  of  condact  for 
Syatem  officers  and  Arectora  desi^ied 
to  eiiaunate  uigaaiiatluiial  conflicts  of 
interest  diat  to  die  optoion  of  die  FCA, 
coold  threaten  the  s^ety  and  soondness 
of  ^tem  OMtihitions. 

lite  FCA  befieres  that  there  is  an 
inherent  conflid  of  interest  in  a  joint 
management  arrangement  between  the 
Bank  and  the  assodations  in  its  district 
because  the  relationship  involves  the 
exerdse  of  evaluative  judgment  and 
approval  authority  and  requires 
impartial  treatment  of  other  siiareholder 
institutions  with  which  the  Bank  does 
not  share  officers.  The  rule  reflecta-a 
judgment  by  the  FCA  that  a  person  that 
is  responsible  for  evahiatiag  the  conduct 
of  the  operations  of  an  institution  is  not 
likely  to  be  able  to  be  totally  objective  if 
he  or  she  has  participated  in  the 
management  dedsions  that  produce  the 
results  of  such  operations,  especially  if 
his  or  her  performance  a{q>raisal  is 
aCEected  by  such  an  evaluation.  In 
addition,  the  FCA  bdwves  that 
management  is  most  effedive  when  its 
loyalties  are  not  divided  between  two 
boards  owing  fiduciary  duties  to  two 
different  group^of  shareholders. 


The  FCA  believes  diat  die  caae  tor 
independent  managoment  is  even 
stronger  «tfter  toe  1967  amendment  of 
die  1971  Act  Under  the  amended 
provistons,  the  aasodations  we  likely  to 
emeige  as  mare  i 


autonomoHS  institutione  that  will  be 
mora  lespanaive  to  their  shardwlders 
dian  to  dw  Bank.  White  dw  BaiA  U  still 
charged  wito  the  general  sapervision  of 
the  associations  and  must  approve 
salary  scales  for  their  employees,  it  can 
no  longer  remove  their  chief  executive 
officers.  This  removal  power  provided 
the  Bank  considsiable  leverage  witii 
associationa  to  the  past.  Section  5.38  of 
the  1971  Act  as  aawnded  by  the  1987 
Act  states: 

Notwithstanding  any  other  provision  of  this 
Act  a  ftmn  credil  district  board,  bank  board 
of  bank  ofBoer  or  eaipluyee  shaH  eot  nemove 
r  obaclBr  or  ofHew  ei  aey  pfOuBctwn 
I  of  VMasral  Isoo  bank 


The  effied  of  this  provision  is  to  allow 
assodations  to  ad  more  independently 
of  the  Bank  than  they  were  able  to  do  in 
the  past.  The  FCA  beheves  that  joint 
management  between  the  Bank  and  the 
associations  would  compromise  this 
independence. 

In  addition,  the  1971  Act  now  allows 
FLBAs  to  become  direct  leaders,  either 
by  merging  with  PCAs  or  by  a 
delegation  of  anthority  fitMn  the  Bank. 
These  institutions  would  have,  as  the 
PCAs  have  always  had,  a  debtor- 
creditor  relationship  with  the  Bank.  As  a 
creditor,  the  Bank  must  make  judgments 
on  the  sufficiency  of  the  collateral 
supporting  assodation  loans  and  the 
eligibility  of  loom,  in  order  to  evaluate 
the  Bank's  security  poeition.  the 
adequacy  of  its  collateral  for  issuing 
bonds  and  the  adequacy  of  its 
allowance  for  loeses.  It  is  important  for 
the  safety  and  soundness  of  the  Bank 
that  these  judgments  be  made 
objectiveiy  and  without  the  personal 
bias  that  may  result  wiien  the  evaluating 
individual  has  participated  m  the 
assodation's  management  or  credit 
decisions. 

The  FCA  recognizes  that  die 
relationship  between  a  Bank  and  the 
FLBAs  that  contmoe  to  operate  m  tlie 
traditional  mode  is  a  different 
relationship  from  the  relatiottship  with 
direct  lenden.  but  beBeves  tiiat  the 
prohibitioo  is  also  appropriate  m  the 
traditional  context  Many  of  the  conflid- 
of-toterest  issoes  thet  the  regulation 
addresses  era  independent  of  tiie 
debtO^«reditor  relationsiup,  such  as 
required  Bank  approval  of  assodation 
salary  scales,  reporting  to  two  different 
boards  owing  fidvdary  dnties  to  two 
different  constitoendes  and  the 
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potential  for  compromise  of  objectivity 
in  dealing  impartially  with  ail 
stoclcholders  of  tlie  Bank.  In  addition, 
tire  supervision  of  the  exercise  of  the 
authorities  that  have  been  delegated  by 
the  Bank  to  the  FLBAs  involves  an 
evaluative  judgment  that  shoiild  be 
independent  of  constraints  that  would 
result  from  having  participated  in 
management  decisions  that  produced 
the  results. 

Cost  and  Management  Efficiency 

The  second  major  concern  of  the 
commenters  was  that  operating  costs 
(and,  therefore,  interest  rates)  would  be 
increased  and  management  efficiencies 
achieved  through  joint  management 
would  be  reversed.  The  FCA  shares  the 
commenters'  concerns  for  reducing 
operating  costs  and  achieving 
management  efficiencies,  liowever,  the 
FCA  believes  that  these  can  and  should 
be  achieved  by  means  other  than  use  of 
management  structure  that  creates  an 
inherent  conflict  of  interest.  As  the  FLBs 
and  the  FICBs  merge,  there  will  be 
opportimities  for  restructuring  and 
streamlining  Bank  operations  in  a 
manner  that  eliminates  joint 
management  between  the  Bank  and 
associations  without  significantly 
increasing  costs.  Furthermore, 
additional  efficiencies  may  be  achieved 
if  FLBAs  and  PCAs  merge  or  if 
associations  operating  under  the  sanle 
title  of  the  Act  merge.  Also,  alloiving 
joint  employees  at  the  lower  levels  will 
allow  for  cost  efficiencies  without 
compromising  the  independence  of  the 
institutions. 

FCA  Enforcement  Powers 

A  number  of  commenters  asserted 
that  no  conflicts  have  actually  arisen 
and  that  FCA  enforcement  powers  are 
adequate  to  deal  with  them  when  they 
do.  The  commenters  pointed  out  that 
FCA  regulations  prohibit  employees 
from  participating  directly  or  indirectly 
in  the  deliberation  on  any  matter 
affecting  the  interests  of  the  employee, 
any  relative  of  the  employee  or  any 
entity  controlled  by  the  employee. 

The  conflict  of  interest  addressed  by 
the  regulation  is  an  inherent, 
organiiatiooal  conflict  rather  than  the 
self-interested  conflict  addressed  by 
existing  provisions  of  the  FCA's  conflict- 
of-interest  regulations.  While  there  is  an 
opportunity  for  such  self-interested 
conduct  under  such  an  arrangement,  in 
that  the  salary  scale  of  the  officers  and 
employees  of  the  association  and  the 
appointment  and  compensation  of  the 
chief  executive  officer  is  subject  to  Bank 
approval  this  type  of  conflict  is  only  a 
part  of  the  reason  for  the  FCA's  concern. 
The  FCA  is  also  concerned  about 


whether  the  Bank  can  effectively 
supervise  the  debtor-creditor 
relationship  or  the  delegation  of 
functions  where  Bank  employees  are  in 
effect  supervising  themselves.  It  is 
difficult  for  an  individual  to  be  objective 
in  evaluating  the  results  of  operations 
when  the  individual  has  participated  in 
management  decisions  that  have 
produced  the  results,  especially  where 
the  individual  is  evaluated  on  the  basis 
of  those  results. 

Some  commenters  have  suggested  that 
procedures  can  be  implemented  to 
assure  that  supervision  is  carried  out  in 
an  effective  and  impartial  manner  by 
assigning  supervisory  responsibilities  to 
persons  who  are  not  joint  employees. 
The  FCA  believes,  however,  that  where 
the  Bank  and  association  share  the  same 
management,  such  an  arrangement  will 
have  a  chilling  effect  on  the  willingness 
of  the  subordinate  employees  who  are 
assigned  the  supervisory  responsibilities 
to  criticize  the  operations  of  the 
associations.  The  regulation  is  directed 
at  this  obvious  organizational  conflict 
and  the  conflicts  diat  are  likley  to  be 
generated  by  the  joint  employees' 
accountability  to  two  different  boards  of 
directors,  rather  than  any  specific 
irreguJarities. 

Furthermore,  the  FCA  beUeves  that  it 
is  in  the  interest  of  the  Bank  to  avoid 
even  the  appearance  of  conflicts  of 
interest  or  potential  favoritism  toward 
an  association  %vith  which  management 
is  shared  in  order  to  reassure  non- 
System  financing  institutions  that 
discount  with  the  Bank  (OFI's)  and  all 
other  System  associations  not  shariiig 
management  with  the  bank  is  managed 
in  a  non-discriminatory  manner  in  the 
best  interest  of  all  of  its  equityholders. 
This  will  be  even  more  true  after  the 
merger  of  the  FLBs  and  the  FICBs,  since 
there  will  be  more  associations 
supervised  by  the  Bank  (at  least 
initially)  and  the  Bank  will  be 
supervising  associations  of  different 
kinds. 

Exemptions 

The  FCA  did  not  adopt  the  suggested 
exemptions  for  employees  performing 
specialized  services  and  for  employees 
temporarily  detailed  until  a  vacancy  is 
filled.  However,  permitting  joint 
employees  at  lower  levels  will  allow  for 
specialized  services  to  be  performed  by 
joint  employees.  Also,  under  the  final 
rule  it  will  be  possible  to  detail  a  lower 
level  bank  employee  to  an  association 
on  a  temporary  basis  while  a  vacancy  is 
being  filled.  The  FCA  did  not  adopt  the 
latter  requested  exemption  for  senior 
officers,  because  the  FCA  believes  that 
allowing  such  a  procediye  at  the 
management  level  could  compromise  the 


independence  of  associations  and 
possibly  undermine  the  effectiveness  of 
the  regulation. 

Transition  Period 

Several  commenters  requested  that  if 
the  rule  were  to  be  adopted,  existing 
arrangements  be  "grandfathered"  or  a 
grace  period  be  allowed  in  which  to 
unwind  such  arrangements,  in  view  of 
the  fact  that  districts  implementing  joint 
management  structures  have  relied  in 
good  faith  upon  FCA's  awareness  and 
approval  of  such  arrangements. 

Recognizing  that  some  districts  will 
need  to  unwind  such  arrangements  in  an 
orderly  manner,  the  FCA,  in  the 
preamble  of  the  proposed  rule,  alerted 
System  institutions  that  they  should 
imdertake  contingency  planning  in  the 
event  the  FCA  adopted  the  regulation. 
Thus,  institutions  have  been  aware  of 
the  possible  need  to  unwind  joint 
management  arrangements  and  should 
have  taken  this  possibility  into  account 
in  considering  structure  options  under 
the  1987  Act.  However,  the  rule  does 
provide  for  a  transition  period.  In  view 
of  the  significant  restructuring  of  System 
banks  that  will  take  place  in  1988,  the 
regulation  will  not  become  effective 
until  January  1, 1969.  The  delayed 
effective  date  will  provide  a  grace 
period  that  will  enable  institutions  to 
coordinate  the  transition  with 
restructiuing  so  as  to  minimize 
disruption. 

List  of  Subjects  in  12  CFR  Part  612 

Banks,  Banking,  Credit,  Conduct 
standards,  Ethical  conduct. 

For  reasons  stated  in  the  preamble. 
Part  612  of  Chapter  VI.  Tide  12  of  the 
Code  of  Federal  Regulations  is  amended 
to  read  as  follows: 

PART  612-PERSONNEL 
ADMINISTRATION 

1.  The  authority  citation  for  Part  612  is 
revised  to  read  as  set  fcHlh  below  and 
all  other  authority  citations  throughout 
Part  612  are  removed. 

Authority:  Sees.  5.9  and  5.17: 12  U.S.C.  2243 
and  2252. 

Subpart  B— Standards  of  Conduct  for 
DIroctors,  Officors  and  Employaas 

2.  Section  612.2150  is  amended  by 
adding  new  paragraph  (e)  to  read  as 
follows: 

{•12^150    Employ—    prohlbKedacta. 

(e)  No  officer  of  a  Farm  Credit  Bank 
may  serve  as  an  employee  of  an 
association  in  its  district  and  no 
employee  of  a  Farm  Credit  Bank  may 
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serve  as  a  officer  of  as  asaocistian  in  its 
district  Fam  Ckadit  Bank  emjplkayen 
other  than  offioets  nay  serve  as 
emplc^ees  otfier  dym  oflicas  of  an 
association  in  it*  district  provided  eadi 
institution  obtains  a  separate, 
independent  opinion  of  counsel  that 
such  joint  employees  are  anlborized 
under  the  Act  and  appropriately  reflects 
the  expense  of  such  employees  in  its 
financial  statements. 

Dated  |«ne  7.  isas. 
DMUA.IH. 

Secretary.  Earn  Credit  Adiainistratkm  Board. 
(FR  Doc  8B-13374  Filed  S-13-Ba  M5  am] 


DEPARTMENT  OF  TRANSPORTATION 
Fadaral  Aviation  Adi  nli  ilstraHon 
14  CFR  Part  71 
[  Airsaaea  Docket  No.  8a-ACE-02I 

Oaaignallon  of  TranaWon  Araa; 


AQENCV:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTMM:  Final  rule. 

SOMMAinr:  The  nature  of  this  federal 
action  is  to  designate  a  7tX)-foot 
transition  area  at  Fairmont.  Nebraska, 
to  provide  controlled  airspace  for 
aircraft  executing  a  new  instrument 
approach  procedure  to  the  Fairmont 
State  Airfield.  Fairmont  Nebraska, 
utifizing  the  Fairmont  Nondirectional 
Radio  Beacon  {NDB)  as  a  navigational 
aid.  The  intended  effect  of  this  action  is 
to  ensure  segregation  of  aircraft  using 
the  new  approach  procedure  under 
Instrument  Fligiit  Rules  (IFRJ  and  other 
aircraft  operating  mider  \^ual  Flight 
Rules  (VFR). 

EFFCcnvB  OATe  0901  u-tx..  October  20, 
1988.  4  ' 

FOR  HWTHER  WFOailATIOSI  contact: 

Dale  L.  Camine.  Airspace  Specialist, 
Traffic  Management  and  Airspace 
Branch.  Air  TrafBc  Division,  ACE-540, 
FAA.  Central  Regioa.  601  East  12tk 
Street.  Kansas  City,  Missouri  64106, 
Telephone  (81CQ  426-^40& 
SUPPLBNBfTAMV  IfOWMATIOSt  To 

enhance  airport  asage.  a  new  instrument 
approach  ptocedore  to  the  Fainnant 
State  AirfMd,  Faiimonk,  Nebraska,  is 
being  estahUshed.  utiliziBg  the  Fakmont 
NDB  as  a  aavigatknal  aid.  The 
establishment  of  a  new  instrument 
approach  procadura  baaed  ea  this 
navigatiooal  aid  entails  designation  of  a 
transition  area  at  PaiiBont  Nebrsdui, 
at  and  above  700  leet  above  the  ^-ound. 
witMn  wtiich  aircraft  are  provided  air 


traffic  control  service.  Hie  mtended 
effect  of  this  actioo  is  to  ensarc 
segregation  of  aircraft  using  the  new 
approach  procedure  under  Instrument 
Flight  Rules  (IFR)  and  other  aircraft 
operating  under  ^^sual  FUght  Rules 
(VFR).  This  action  wiD  change  the 
airport  status  froaa  VFR  to  IFR.  Section 
71.161  of  Part  71  (rf  the  Federal  Aviation 
Regulations  was  republished  ih 
Handbook  74O0.6D,  dated  January  4. 
1988. 

Discussion  of  Comments 


On  page  6831  of  the  I 
dated  March  3, 1988  (53  FR  6831), 'the 
FAA  published  a  Notice  of  Propoaed 
Rulemaking  which  would  amend 
S  71.181  of  Part  71  of  the  Federal 
Aviation  Regalations  so  as  to  designate 
a  transition  area  at  Fairmont,  Nd>raska. 
Interested  persons  were  invited  to  , 
participate  in  this  rulemaking         ^ 
proceeding  by  sabuiitting  written 
comments  on  the  proposal  to  the  FAA. 
One  objection  was  received  as  a  result 
of  the  Notice  of  Ptqpoaed  Syilemaking. 
The  Air  Ferae  contends  that  the 
transitioa  area  will  infringe  on  an 
existing  low  level  reate  (IR-50Z),  which 
it  ases  far  radar  bomb  scoring  site 
operatioas.  The  FAA  beh'eves  that  the 
Air  Force's  concern  is  not  well-fbunded 
because  civil  aviation  use  of  the 
transition  area  is  anticipated  to  be  so 
mmimal  that  it  arill  not  have  any 
sigiuficant  adverse  effect  on  Air  Force 
operations.  Ihereiore,  the  FahaMint 
transition  area  designation  proposal  is 
being  adopted  without  rhai^f 

The  FAA  has  determined  that  this 
regulation  oaly  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
ciurent.  It.  therefore — (1)  is  not  a  "major 
rule"  under  Execative  Order  12291;  (2)  is 
not  a  "significant  rule"  raider  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  aflect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  kmpad  on  a 
substantial  nuaber  of  smaU  eitities 
under  the  criteria  of  the  Regidatory 
Flexibility  Act 

List  of  Suhjeds  h  M  CFR  Part  71 

Aviation  safety,  Traasition  areas. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  die  autiiority 
d^egated  to  bm.  die  Federal  Aviation 
Administratioa  (FAA)  amends  Part  71  of 
the  FAR  (14  CFR  Part  71)  as  foUowr 


PART  71-(  AMENDED] 

1.  The  airthority  citation  for  Part  71 
continues  to  read  as  follows: 

AiMhMltr  40  VS.C.  13«a(a).  1364Ca).  1510: 
E.O.  MBS4: 49  U.S.C  IOa(^  (Keviwd  Pub.  L 
97-440,  JaMiary  IZ  IMS);  M  cut  HjMl 

§71.111    [Amsndsdl 

2.  By  amending  %  71.181  as  follows: 


.NahnakalNM^ 

That  airspace  ejrtewitaig  apwvri  fron  700 
feet  above  6h  ssifocs  wtdiB  a  five  (5)  nil* 
radios  of  die  Fairmont,  "?*■  ■■■*"'■  Statt 
Airfield  (laL  40°3S'0B"H.  la^.  srM'lO'W); 
withia  three  (3)  miiea  each  side  o(  tha  187* 
bearing  of  the  Fainnont,  Nebraska  NDB  (lat 
40*36'29"N,  long.  tT'^TOfyfl  extendTag  from 
the  &V8  fJH  aiiie  ndto  to  as  oiOes  south  of 
theNDa 

This  amendment  becomes  effective  at 
0901  u.t.c.  October  20, 1988. 

bsued  in  Kansas  City,  Missouri,  on  June  2, 
1988. 

Clarence  E.  Newbeni. 

Manager,  Air  TYaffic  Division. 

[FR  Doc.  8&-13293  Plied  0-19-88;  8:45  am] 
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14  CFR  Part  71 

lAirapaea  Docfcst  No.  ar-AAL-ai 

Establiahmant  of  Amchitka  IsiandC  AK; 
Control  Zona  and  Tranaition  Area 

AOENCV:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTIOM:  Final  nde. 

StMMARY:  This  amendment  establishes 
the  Amchitka  Island,  AK.  Control  Zone 
and  Tranaition  Area.  The  United  States 
Navy  (USN)  is  activating  the  Amchitka 
Island  Airport  to  support  die  installation 
and  commissioning  of  die  Relocatable 
Over  the  fforizon  Radar  (ROTHR) 
Facility.  This  action  pro^ddes  controfled 
airspace  for  departure  and  arrival 
aircrafi  in  that  terminal  area. 

OATC  0901  UTC,  August  2S, 


1988. 

FOR  rURTHeRINPOmiATiON  COMTACt: 

Lewis  W.  Stin.  Airspace  Branch  (ATO- 
240],  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic 
Operations  Service.  Federal  Aviation 
Admuustratfon.  800  Independence 
Avenue.  SW..  Waahiagtoo,  DC  20691; 
telephone:  (202)  267-92Sa 
SUPPLEMENTARY  INFORMATION: 

History 

On  November  18. 1987,  the  FAA 
proposed  to  amend  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  establish  the  Amchitka 
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Island,  AK.  Control  Zone  and  Transition 
Area  (52  FR  44136).  The  USN  is 
activating  the  Amcbitka  Island  Airport 
to  support  the  installation  and 
commissioning  of  the  ROTHR  Facility. 
An  airport  advisory  service  will  be 
installed  to  meet  criteria  for  control 
zone  requirements.  This  action 
accommodates  instrument  procedures 
for  arrival  and  departure  aircraft  from 
that  terminal.  Interested  parties  were 
invited  to  participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Except  for  editorial 
changes,  this  amendment  is  the  same  as 
that  proposed  in  the  notice.  Section 
71.171  and  71.181  of  Part  71  of  the    , 
Federal  Aviation  Regulations  was  ' 
republished  in  Handbook  7400.6D  dated 
January  4. 1988. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations 
establishes  the  Amchitka  Island,  AK, 
Control  Zone  and  Transition  Area.  The 
U^  is  activating  the  Amchitka  Island 
Airport  to  support  the  installation  and 
commissioning  of  the  ROTHR  Facility. 
This  action  provides  controlled  airspace 
for  departiue  and  arrival  aircraft  in  that 
terminal  area. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current  It  therefore— (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  28. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act 

list  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Control  zones. 
Transition  areas. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
amended,  as  follows: 


FART  71-OE8IQMATION  OF  FEDERAL 
AIRWAYS.  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a),  1354(a).  1510; 
E.0. 10854;  40  U.S.C.  106(g)  (Revised  Pub.  L 
97-449.  JaRuary  12, 1983);  14  CFR  11  JO. 


971.171    (AnMncM] 

2.  Section  71.171  is  amended  as 
follows: 

AmcNtka  tetand,  AK  [New] 

Within  a  5-inile  radius  of  Amchitka  Island 
Airport  (lat  51'22'37"N.,  long.  17915'57"E.). 

(71.181    [AmwMM] 

3.  Section  71.181  is  amended  as 
follows: 

Amdiitka  Mand,  AK  [New] 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  an  8.5-mile 
radius  of  the  Amchitka  Airport  (lat. 
51*22'37"N..  long.  179*1 5'57"E.):  writhin  2  miles 
each  side  of  the  263*  bearing  from  the 
Amchitka  Island  Airport  extending  from  the 
8.5-niile  radius  to  14  miles  west;  within  2 
miles  north  of  the  063*  bearing  and  2  miles 
south  of  the  077*  bearing  from  the  Amchitka 
Island  Airport,  extending  from  the  8.5-mile 
radius  to  14  miles  east. 

'  Issued  in  Washington,  DC.  on  June  3, 1988. 
Temple  H.  Johnaon, 

Manager,  Airspace-Rules  and  Aeronautical 

Information  Division- 

[FR  Doc.  88-13294  Filed  6-13-88;  8:45  am) 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

17CFRPart31 

F«M  for  Audits  of  Lavarago 
Transaction  M«rctiant« 

AQENCV:  Commodity  Futures  Trading 

Commission. 

action:  Final  rule. 

summary:  The  Commission  recently 
proposed  a  revision  to  its  method  of 
calculating  annual  fees  for  audits  of 
leverage  transaction  merchants.  53  FR 
8032  (March  18. 1988).  The  fees  would  be 
set  at  65%  of  the  actual  average  annual 
cost  of  auditing  each  leverage 
transaction  merchant  over  a  three-year 
period.  The  Commission  is  now 
adopting  the  proposed  formula  and  they 
FY  1988  fee  schedule  in  final  form  as 
proposed. 

CFFECnVE  date:  August  15. 1988. 
AOORCSS:  Commodity  Futures  Trading 
Commission.  2033  K  Street  NW., 
Washington  DC  20581. 


ran  nmTNm  mrmmation  contact: 

Gerry  Smith,  Office  of  the  Executive 
Director.  2033  K  Street  NW.. 
Washington,  DC  20S81.  telephone 
number  (202)  2S4-6080. 

SWPLEMCNTAIIV  INfONMATION: 

I.  Introduction 

The  Futures  Trading  Act  of  1982  (Pub. 
L  97-444. 96  Stat  2294.  2328,  January  11. 
1983)  amended  section  26  of  the  Futures 
Trading  Act  of  1978  (7  U.S.C.  16a)  to  add 
specific  authority  for  the  CcHnmission: 

to  promulgate,  after  notice  and  opportunity 
for  hearing,  a  schedule  of  appropriate  fees  to 
be  charged  for  services  rendered  and 
activities  and  functions  performed  by  the 
Commission  in  conjunction  with  its 
administration  and  enforcement  of  the 
Commodity  Exchange  Act:  Provided,  That  the 
fees  for  any  specified  service  or  activity  or 
function  shall  not  exceed  the  actual  cost 
thereof  the  Commission. 

The  Conference  Report  accompanying 
the  legislation  (H.R.  Rep.  No.  964.  97tii 
Cong.  2d  Sess.  57  (1982))  states  diat  "the 
conferees  intend  that  the  fee  schedule 
addressed  by  the  Conference  substitute 
is  to  be  strictly  limited  to  Commission 
activities  directiy  related  to"  eight 
enumerated  Commission  functions 
including  "Commission  audits  of  firms 
which  are  not  members  of  contract 
markets  or  of  a  registered  futures 
association." 

On  February  13, 1984.  the  Commission 
published  interim  final  rules  governing 
the  regulation  of  leverage  transactions. 
49  FR  5498.  In  accordance  with  those 
rules,  leverage  fransaction  merchants, 
which  are  not  members  of  contract 
markets  or  registered  futures 
associations,  are  subject  to  the  audit 
and  financial  review  program  of  the 
Commission.  The  program  includes  full- 
scope  and  limit-scope  financial  and 
sales  practice  audits.  The  purpose  of  the 
financial  audits  is  to  ensure  that 
leverage  transaction  merchants  are 
complying  with  the  Commission's 
financial  regulations,  including  net 
capital,  segregation  and  cover 
requirements.  Sales  practice  audits 
include  a  detailed  sample  review  of 
customer  files  for  items  such  as 
confirmations,  month-end  statements, 
recision  dociunents,  a  review  of  all 
advertising  material  and  customer 
complaints,  an  examination  of  the 
registration  status  of  the  firm's  sales 
staft  and  a  profile  of  the  firm's 
personnel  organixation  and  business 
structure. 

On  May  16, 1984,  die  Commission 
promulgated  fees  for  these  audits  of 
leverage  transaction  Merchants.  49  FR 
20644.  Under  this  regulation,  leverage 
transaction  merchants  were  charged  an 
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FY  1984  audit  fee  of  $8,000.  which  was, 
at  the  time,  a  conservative  estimate  of 
the  future  costs  of  auditing  each  of  these 
firms.  No  fee  was  due  in  FY  1985.  See  49 
FR  20645.  In  FY  1986.  Uie  Conunission 
maintained  the  fee  for  audit  of  leverage 
transaction  merchants  at  $8,000,  even 
though  the  actual  costs  during  FY  1984 
and  FY  1985  indicated  that  tiie  actual 
average  cost  of  auditing  the  three 
leverage  firms  was  $14,807.  (See  51  FR 
21149.  June  11. 1986.)  In  FY  1987.  the 
Commission  reviewed  the  actual 
average  costs  for  FY  1984.  FY  1985  and 
FY  1986.  The  actual  average  cost  per 
firm  for  those  three  years  had  increased 
to  $15,461.  However,  because  the 
program  had  only  been  in  place  since 
late  FY  1984.  the  Commission 
determined  to  raise  the  fee  by  only 
$1,000  to  $9,000.  52  FR  22634.  As 
discussed  below,  a  review  of  the  costs 
of  auditing  the  three  leverage 
transaction  merchants  during  FY  1985, 
FY  1986  and  FY  1987  yields  an  actual 
average  cost  over  the  three  year  period 
of  $30,705  per  firm,  which  prompted  the 
Comission  to  prepare  an  amendment  to 
the  formula  for  calculating  the  audit  fee. 

In  response  to  the  proposed  rule  the 
Commission  received  one  comment 
letter  which  suggested  that  the  leverage 
rules  could  be  streamlined  thereby 
reducing  the  time  and  costs  associated 
with  Commission  audits  of  leverage 
transaction  merchants.  No  specific 
comments  were  received  regarding  the 
change  in  the  formula  for  calculating  the 
fee. 

The  Commission  has  therefore 
determined  to  adopt  the  amended 
formula  as  proposed. 

n.  Computation  of  Fees 

Under  the  final  rule,  fees  are 
calculated  based  on  the  actual  cost  to 
the  Conunission  of  auditing  each  of  the 
three  leverage  transaction  merchants, 
lliis  procedure  is  similar  to  that  used  to 
calculate  annual  audit  fees  for  futures 
exchanges.  In  calculating  the  actual 
cost,  the  Commission  takes  into  account 
Commission  personnel  costs,  benefits 
and  administrative  costs. 

The  Conunission  first  determines  the 
personnel  costs  associated  with  each 
audit  by  extracting  data  from  the 
agency's  Budget  Account  Code  (BAC) 
system.  Employees  of  the  Commission 
record  the  time  spent  on  audits  of 
leverage  transaction  merchants  and 
other  projects  under  the  BAC  system. 
The  Commission  then  adds  an  overhead 
factor  for  benefits,  including  retirement, 
insurance  and  leave,  based  on  a 
government-wide  standard  established 
by  the  Office  of  Management  and 
Budget  in  Circular  A-76.  An  overhead 
factor  is  also  added  for  general  and 


administrative  costs,  such  as  space, 
equipment  and  utilities.  These  general 
and  administrative  costs  are  derived  by 
computing  the  percentage  of 
Commission  appropriations  spent  on 
these  non-personnel  items.  The 
overhead  figure  varies  slightly  from  year 
to  year  as  changes  occiu'  in  government- 
wide  benefits  and  in  the  percentage  of 
Commission  appropriations  applied  to 
non-personnel  costs.  The  overhead 
factors  in  the  last  three  fiscal  years  are 
as  follows:  FY  1985—98%;  FY  1986— 
104%;  FY  1987—101%. 

The  following  FY  1988  fee  for  each 
leverage  transaction  merchant  is  due  60 
days  after  publication  of  this  notice. 


Actual 

avg. 

costs  t>y 

firm.  FY 

1985-87 

FY  1968 
fee 

Rrst  Asset  Corp 

$10,821 
54.280 

27.014 

S7.000 
35.300 

17,600 

Monex  Intemationai  \M 

International            Precious 
Metals  Corp 

Tow 

92.115 

59.900 

UL  Regulatory  Flexibility  Act 

The  final  rules  in  this  release  affect 
leverage  transaction  merchants.  Because 
of  the  minimtun  financial  requirements 
for  registration  of  leverage  transaction 
merchants,  the  Commission  does  not 
consider  these  firms  "small  entities." 
TTierefore,  the  requirements  of  the 
Regulatory  Flexibility  Act  do  not  apply 
to  leverage  transaction  merchants. 
Accordingly,  the  Chairman,  on  behalf  of 
the  Commission,  certifies  that  the  final 
fees  assessed  herein  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

List  pf  Subjects  in  17  CFR  Part  31 

Audits  of  leverage  transaction 
merchants.  Fees. 

PART  31— LEVERAGE 
TRANSACTIONS 

1.  The  authority  citation  for  Part  31 
continues  to  read  as  follows: 

Autfioiity:  7  U.S.C.  6c(c),  7,  7a.  12a[S]  and 
16a,  31  U.S.C.  9701. 

Appendix  B — {Amended] 

2.  Appendix  B.  paragraph  (a)  is 
revised  to  read  as  follows: 

(a)  The  Commission  shall  compute  the 
annual  fee  for  each  leverage  transaction 
merchant  by  computing  the  actual  average 
annual  cost  to  the  Commission  of  auditing 
that  leverage  transaction  merchant  over  the 
preceding  three  fiscal  years,  then  multiplying 


that  amount  by  65X  and  rounding  to  the 
nearest  $100. 
***** 

Issued  in  Washington.  DC  on  June  9. 1988. 
by  the  Commission. 
Jean  A  Webb. 

Secretary  to  the  Commission. 
[FR  Doc.  86-13395  Filed  6-13-a8;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlssioa 

16  CFR  Parts  161, 250,  and  284 
(Docket  No.  RIM7-5-000:  Ordw  No.  497] 

Inquiry  Into  Alleged  Anticompetitive 
Practices  Related  to  Marketing 
Affiliates  of  Interstate  PIpcflines 

Issued  June  1, 1988. 

agency:  Federal  Energy  Regulatory 
Commission,  DOE. 
action:  Final  rule. 

summary:  Tlie  Federal  Energy 
Regulatory  Commission  (Commission)  is 
issuing  a  final  rule  to  address  possible 
abuses  in  the  relationship  between 
interstate  natural  gas  pipelines  and  their 
marketing  to  brokering  entities.  The  rule 
contains  standards  of  conduct  and 
reporting  requirements  intended  to 
prevent  preferential  treatment  of  an 
affiliated  marketer  by  an  interstate 
pipeline  in  the  provision  of 
transportation  services. 
EFFECTIVE  DATE:  July  14, 1988. 

FOR  FURTHER  INFORMATKW  CONTACT. 

Lynn  Lichtenstein,  Office  of  !the  General 
Counsel,  825  North  Capitol  Street  NE.. 
Washington,  DC  20426,  (202)  357-8530. 
SUPPLEMENTARY  INFORMATION: 

Before  Commissioners:  Martha  O.  Hesse, 
Chairman;  Anthony  G.  Sousa,  Charles  G. 
Stalon  and  Charles  A.  Trabandt. 

I.  Introduction 

The  Federal  Energy  Regulatory 
Commission  (Commission)  is  issuing  a 
final  rule  to  address  possible  abuses  in 
the  relationship  between  interstate 
natural  gas  pipelines  and  their 
marketing  or  brokering  entity.  The  rule 
contains  standards  of  conduct  and 
reporting  requirements  intended  to 
prevent  preferential  treatment  of  an 
affiliated  marketer  by  an  interstate ' 
pipeline  in  the  provision  of 
transportation  services. 

n.  Background 

On  November  14, 1986.  the 
Commission  issued  its  "Notice  of 
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Inquiry  Into  Alleged  Anticompetitive 
Practices  Related  to  Marketing  Affiliates 
of  Interstate  Pipelines"  (NOI).>  The  NO! 
was  issued  in  response  to  several 
petitions  for  rulemaking  *  and  several 
specific  cases  which  had  raised  the 
issue  of  potential  abuse  of  the  pipeline- 
marketing  affiliate  relationship.*  The 
NOI  solicited  conunents  on  numerous 
general  issues  related  to  the 
Commission's  legal  authority  to  regulate 
pipeline  marketing  affiliate  activity 
including  the  relevance  of  antitrust  law, 
examples  of  existing  abuses,  and 
possible  remedies.  One  hundred  and 
seven  conunenters  responded. 

On  June  2. 1987,  the  Commission 
issued  a  notice  of  proposed  rulemaking 
on  "Inquiry  Into  Alleged 
Anticompetitive  Practices  Related  to 
Marketing  Affiliates  of  Interstate 
Pipelines"  (NOPR).*  The  Commission 
noted  that  the  comments  received  in 
response  to  the  NOI  appeared  to 
indicate  that  no  industry-wide  standards 
of  conduct  are  being  observed  and  that 
anticompetitive  activities  could  be 
occurring.  The  Commission  issued  the 
NOPR  to  outline  its  preliminary 
assessment  of  what  it  considered  to  be 
prohibited  practices  by  interstate 
pipelines  with  marketing  affiliates.  The 
Commission  also  proposed  reporting 
requirements  to  provide  data  to  reveal 
where  anticompetitive  practices  are 
occurring. 

In  addition,  the  NOPR  discussed 
remedies  for  violation  of  either  the 
substantive  standards  or  the  reporting 
requirements  contained  in  the  NOPR.* 


>  a  FR  41982  (Nov.  aa  ISOe),  FBRC  StaU.  S  Rep. 
135.52a 

'  Petition*  of  Hadaon  Gai  Systems.  Inc.  in  Docket 
No.  RM86-19-000.  Minnesota  Department  of  Public 
Service  in  Docket  No.  RM87-1-000,  and  Shell  Gas 
Trading  Company  in  Docket  No.  RMe7-2-Ooa 

*  Northen  Natural  Gas  Co.,  Docket  No.  RP82-n- 
OOl  et  al..  20  FERC 1  «1M0  (1882):  Moantain  FM 
Resources.  Inc.,  Docket  No.  RP8e-87-an.  36  FERC 
181.150  (1986):  ANR  Pipeline  Co..  Docket  Ho.  RP96- 
106-OOa  35  FERC  1 61.«X>  (1988):  Independent 
Petroleum  Association  of  Mountain  States  v. 
Panhandle  Eastern  Pipeline  Co.,  Docket  No.  CPSS- 
58+-000,  36  FERC  1 61,282  (1986):  Southern  Natural 
Gas  Co..  Docket  No.  CP86-277-em  et  al.,  38  FERC 
161.275  (1986):  Texas  Caa  Transmiaskm  Corp., 
Docket  No.  CP8e-34»O01.  36  FERC  1 82.274  (19801): 
Arkla  Exploration  Co.,  Docket  No.  CI88-37»-a00  «< 
aL  37  FERC  1  Sljni  (1988):  Southern  Natural  G«« 
Co..  Docket  Na  088-371-000  •(  aL.  38  FERC 
161.401(1988);  Tenneco  Oil  Co.  et  al..  Docket  Na 
086-254-000  et  al..  36  FERC  1 61.398  (1988). 

*  52  FR  21578  Oune  S 1987).  FERC  Slats,  ft  Reg*. 
132,445. 

*  The  Commission  also  established  by  separata 
announcement  an  Enforcement  Task  Force  to 
process  complaints  and  resolve  diapulaa  ralaled  lo 
marketing  afiUiale*. 


Finally,  die  NOPR  soggested  several 
other  approaches  for  dealing  with 
pipeline-niarketing  affiliate  abiMes  sodi 
as  an  open  season  for  new 
transportation  authorizations  and 
released  gas  and  a  "dual  approach"  in 
which  open  access  transpcvtation 
pipelines  could  have  marketing 
affiliates,  but  non-open  access 
transportation  pipelines  could  not  have 
marketing  affiliates. 

The  Qunmission  received 
approximately  eighty-two  responses  to 
the  NOPR.*  In  addition,  at  the  request  of 
several  conunenters,  the  Commission 
held  an  Opportunity  for  Oral 
Presentation  on  October  2Q,  1987. 
Twenty-five  persons  presented  their 
views  at  this  hearing.^  All  of  the 
presenters  had  previously  submitted 
comments  in  response  to  the  NOI  or  the 
NOPR. 

in.  Discussion  of  Conunents 

A.  Need  For  and  Coverage  of  the  Rule 

1.  Need  for  the  Rule 

The  pipeline  conunenters  argue 
generally  that  the  rule  is  imnecessary. 
They  maintain  that  there  have  been 
relatively  few  cases  of  anticompetitive 
behavior  in  the  relationship  between 
pipelines  and  their  marketing  affiliates; 
that  those  "anecdotal"  problem 
situations  occurred  mainly  when 
pipelines  were  adjusting  to  the  new 
conditions  created  by  the  Commission's 
Order  No.  436  initiative;  and  that 
pipeline  transactions  with  their  affiliates 
were  primarily  designed  to  ease  their 
take-or-pay  burdens  by  developing  new 
means  for  finding  markets  for  their  gas.  . 
These  factors,  they  claim,  indicate  that 
abuses  in  the  pipeline-marketing 
affiliate  relationship  are  not  widespread, 
and,  in  any  case,  are  declining  as 
pipelines  adjust  to  new  conditions  and 
ease  their  take-or-pay  burdens.  As  a* 
result,  the  pipelines  argue,  there  is  no 
need  for  a  general  rule,  and  individual 
instances  of  abuse  can  be  considered 
and  resolved  by  the  Enforcement  Task 
Force  or  in  individual  formal 
Commission  proceedings. 

By  contrast,  several  independent 
marketers  and  other  conunenters  claim 
the  proposed  rule  does  not  go  far  enough 
and  that  certain  "structural"  remedies 
are  necessary.  These  remedies  range 
from  requiring  an  outright  physical 
separation  between  the  pipeline's  staff 
and  the  staff  of  the  marketing  affiliate  to 
prohibiting  dealings  between  the 
pipeline  and  its  affiliates  altogether,  a 


remedy  referred  to  in  the  NOPR  as 
"(fivorcement."  One  conunenter  argues 
that  pipriines  shodd  be  OHnpdled  at 
this  time  to  divest  themselves  of  their 
marketing  affiliates.* 

Having  carefully  considered  these 
various  conunents,  the  Commission 
remains  convinced  of  the  need  for  a 
general  rule  to  establish  standards  of 
conduct  governing  relationships 
between  pipelines  and  their  marketing 
affiliates,  and  to  require  sufficient 
information  to  allow  the  Commission 
and  participants  in  natural  gas  markets 
to  monitor  those  relationsh^s  and  to 
prevent  anticompetitive  abuses.* 

Given  the  limited  information 
previously  available  to  the  Commission 
and  the  public  past  instances  of  abuse 
were  necessarily  "anecdotal" 
Nevertheless,  in  light  of  evidence  of  no 
prior  consensus  within  the  industry 
about  what  pipeline  marketing  affiliate 
practices  were  improper,  the  specific 
instances  of  abuse  actually  adjudicated 
by  the  Commission,  and  the  jnany 
allegations  of  imlawfiil  behavior  raised 
to  the  Commission  in  response  to  the 
NOI  and  presented  to  the  Enforcement 
Task  Force  since  last  ]iuie,  there  are 
grounds  for  Conunission  concern  and 
Commission  action.  Moreover,  while 
some  pipelines  have  suggested  that 
continued  informal  resolution  of 
disputes  by  the  Enforcement  Task  Force 
(Task  Force)  could  serve  as  a  substitute 
for  this  rule,  the  Commission  disagrees. 
In  fact,  the  work  of  the  Task  Force 
would  have  been  made  far  more  difficult 
if  not  impossible  had  the  Commission 
not  enunciated,  at  least  tentatively, 
standards  of  behavior  that  the  Task 
Force  could  point  to  in  its  dealings  with 
pipelines  and  complainants.  Even  some 
of  the  pipelines  concede  the  value  of 
having  a  cleariy  established  code  of 
conduct  to  guide  bdiavior,  rather  than 
operating  without  established  standards 
and  running  die  risk  that  pipeline 
practices  would  later  be  fbtind 
imlawfully  discriminatory. 

Further,  while  diere  has  been  a 
decline  in  recent  months  in  the  niunber 
of  complaints  of  prohibited  affiliate 
practices,  this  fact  does  not  argue  for 
dropping  die  rule.  The  Commission  has 
no  way  of  knowing  whether  4his  decline 
in  complaints  signals  that  the  problem  is 
a  short-term  one  that  will  disappear  by 
itself  or  whether  unlawful  practices 


*  The  li*t  of  the  commenter*  i*  Included  in 
Appencttx  A. 

^The  Uat  of  the  preaenter*  i*  inchided  fai 
Appendix  B. 


'Yankee  Ca*  Company.  Yankee  Reaoureas,  Inc. 
and  Yankee  Pipeline  Company  (Yankee  Gas). 

*  According  lo  the  trade  publication  Inside  FERC 
April  2B,  1988,  nine  maior  pipeUnea  and  pipeHna 
holding  compania*  raportad  that  volnnes  of  gas 
equal  lo  33  percent  of  their  transportation  volume* 
were  moved  or  sold  by  th«r  marketing  aSillataa  in 
1987. 


have  decreased  because  of  die  attention 
the  Commission  has  focused  on  die 
issue  duough  the  NOPR  and  the 
Enforcement  Task  Force.  For  all  these 
reasons,  and  the  fact  that  pipelines 
continue  to  have  economic  incentives  to 
show  imdue  preferences  toward  their 
maiketing  affiliates,  the  Commission 
concludes  that  a  rule  is  needed. 

However,  the  Commission  does  not 
believe  that  it  is  necessary  at  this  time 
to  impose  an  open-ended  information 
collection  requirement.  Given  the 
possibility  that  market  affiliate  abuses 
may  not  be  a  serious  l6ng-term  problem 
as  transportation  service  becomes  more 
competitive,  the  reporting  requirement 
shoiild  be  the  subject  of  a  review  by  the 
Commission  after  one  year  and  an 
affirmative  Commission  decision  by 
December  31, 1989,  on  whether  to 
continue  the  reporting  requirements  as  a 
necessary  element  of  the  regulatory 
frameworic.  Accordingly,  the 
Commission  is  adopting  a  sunset 
provision  for  the  reporting  requirement 
of  December  31, 1989.  This  requirement 
should  meet  the  Commission's  need  for 
more  information  and  protect  the  public 
fi"om  the  possible  exercise  by  pipelines 
of  residual  market  power  over 
transportation  service  as  the  industry 
moves  toward  increased  competition. 
The  Commission  is  ft'ee  to  find,  at  the 
end  of  the  reporting  requirement  period 
which  expires  December  31, 1989.  that 
there  is  a  need  to  extend  the  reporting 
requirement 

At  the  same  time,  the  Commission 
finds  no  basis  in  the  present  record  for 
adopting  the  more  radical  "structural" 
remedies  of  divorcement  and 
divestiture.  In  view  of  the  decline  in  the 
number  of  complaints,  there  is  no  reason 
at  this  time  to  doubt  the  effectiveness  of 
die  approach  proposed  in  die  NOPR. 
Structural  remedies  that  could  impede 
the  ability  of  affiliated  marketers  to 
compete  may  reduce  the  choices 
available  to  buyers  and  sellers  of  gas  for 
moving  gas  in  the  marketplace.  Several 
of  these  have  filed  comments  expressing 
their  support  for  the  continued 
availability  of  maiketing  services  by 
pipeline  affiliates.  Such  structural 
remedies  should  be  adopted  only  where 
they  are  shown  to  be  necessary  to 
prevent  more  seriously  anticompetitive 
practices.  No  such  showing  has  been 
made  on  this  record. '^  However,  the 
Commission  reserves  the  right  to 
consider  and  impose  such  remedies  as 
divorcement  and  divestiture  in  specific 
cases  where  the  circumstances 
demonstrate  they  are  required.    ' 


2.  Applicability  of  die  Rule 

a.  Persons  subject  to  the  rule.  The 
Commission  proposed  standards  of 
conduct  and  reporting  requirements  that 
would  apply  to  any  interstate  natural 
gas  pipeline  diat  is  affiliated  with  a 
marketing  or  brokering  entity.*'  Several 
conunenters  ask  the  Commission  to 
define  marketing  or  brokering  entity. 
Some  conunenters  are  concerned  that 
the  term  "marketing  affiliate"  *«  is  too 
broad.  They  argue  the  term  can  include 
affiliated  gas  producers,  affiliated  local 
distribution  companies,  and  affiliates 
such  as  gathering  companies,  intrastate 
pipelines,  Hinshaw  pipelines,  joint 
venture  partnerships,  and  single  purpose 
"project"  affiliates  since  these  entities 
market  and  broker  natural  gas. '  * 

These  conunenters  ask  the 
Commission  to  exclude  certain  pipeline 
affiliates  fiom  the  rule:  Intrastate 
pipelines,  gatherers,  local  distribution 
companies,  and  producers;  *♦  an 
affiliated  production  company  that 
brokers  gas  through  pipelines  with 
which  it  is  not  affiliated,  sells  gas  of 
other  working  interests  in  a  joint 
venture,  or  sells  gas  for  a  separate 
affiliated  production  company; '»  and 
any  affiliated  pipeline  company  that  can 
show  a  minimal  business  relationship 
with  a  gas  marketing  entity  affiliated 
solely  through  common  corporate 
ownership  (common  parent).  •• 

Some  conunenters  state  that  all 
pipeline  affiliates — not  just  marketing 
affiUates — should  be  included  in  the  rule 
because  the  potential  for  abuse  of  the 
pipeline-affiliate  relationship  is  the 
same  whether  the  gas  being  transported 
is  owned  and  sold  or  brokered,  by  the 
pipeline's  marketing  or  producing 
affiliate.'^ 


■"  However,  see  discussion  below  of  the  special 
problems  raised  by  selective  discounting,  pp.  23-28. 


' '  To  determine  affiliation,  the  deHnition  in 
section  2(27)  of  the  Natural  Gas  Policy  Act  of  1978 
was  to  be  applied.  Section  2(27)  provides  "|IJhe  term 
'affiliate,'  when  used  in  relation  to  a  person,  means 
another  person  which  controls.  Is  controlled  by,  or 
is  under  common  control  with,  such  person."  The 
NOPR  also  stated  a  10  percent  voting  interest  shall 
be  a  prima  facie  indici|umj  of  sufficient  "control"  to 
satisfy  the  NGPA  definition  of  "affiliate."  62  FR  at 
21585. 

••Proposed  Si  161.1  and 2S0.16(a). 

'»  See  e.g..  Affiliated  Gas  Producers  (AGP), 
Eastern  Kentucky  Production  Company  (Eastern 
Kentucky).  Arkla,  Inc.  (Arkla),  Northwest  Pipeline 
Corporation  (Northwest),  Tennessee  Gas  Pipeline 
Company  (Tennessee),  and  Tenngaaco  Corporation 
(Tenngasco). 

'♦  See  e.g.,  Tenngasco,  AGP.  Eastern  Kentucky. 
Arkla,  Consolidated  Gas  Transmission  Corporation 
(Coiisol'dated  Gas),  and  Indicated  Producer*  (IP). 

"  Eastern  Kentucky. 

'•  ANR  Pipeline  Company  (ANR). 

"  See  e.g.,  American  Paper  Institute,  Inc.  (API). 
United  Gas  Pipe  Line  Company  (United),  and  Ohio 
Gas  Marketing  Corporation  (Ohio  Gas  Marketing). 


The  Commission  agrees  with  the 
conunenters  who  state  that  the  potential 
for  abuse  of  the  pipeline-affiliate 
relationship  exists  whether  the  gas 
being  transported  is  owned,  brokered,  or 
sold  by  a  pipeline's  affiliate.  The 
Commission  is  concerned  with  a 
transaction  conducted  on  a  pipeline  that 
benefits  the  pipeline  or  the  corporate 
group  of  which  it  is  a  part.  In  such  a 
transaction,  there  is  an  economic 
incentive  for  the  pipeline  to  favor  the 
transaction.  Any  affiliate  of  a  pipeline 
can  conduct  a  transaction  which 
benefits  the  pipeline  or  the  corporate 
group  of  which  it  is  a  part.  Thus,  the 
Commission  is  not  exempting  any 
affiliate  of  a  pipeline  that  markets  or 
brokers  gas,  unless  the  pipeline  does  not 
conduct  any  transactions  with  the 
affiliate.  The  Commission  believes  this 
approach  is  preferable  to  defining 
marketing  or  brokering  entity.  A 
definition  may  be  too  restrictive  to 
include  all  the  different  types  of 
marketing  and  brokering  arrangements. 

There  are  conunenters  who  beUeve 
the  rules  of  conduct  and  reporting 
requirements  in  the  NOPR  should  apply 
to  additional  entities  such  as  large 
producers  and  their  marketing 
affiliates  **  and  to  all  marketing  entities, 
no  matter  whether  or  with  whom 
affiliated,  so  that  costs  of  compliance 
with  the  rule  will  be  the  same  for  all.** 
Some  conunenters  claim  the  rule  should 
cover  intrastate  pipelines  to  prevent 
circumvention  of  its  requirements  *"  and 
interstate  pipelines  not  affiliated  with 
marketing  entities  to  keep  costs  uniform 
for  marketing  entities  and  to  apply  tariff 
requirement  equally.** 

The  Commission  will  not  expand  the 
rule  to  cover  additional  entities  such  as 
producers  and  pipelines  without 
marketing  affiliates  or  other  entities 
such  as  intrastate  pipelines.  In  some 
instances,  the  Commission  does  not 
have  jurisdiction  over  the  entities 
suggested  to  be  covered  by  the  rule,  or 
has  very  limited  jurisdiction.  In  any 
event,  in  the  absence  of  evidence  of 
abusive  practices  and  in  light  of  the 
availability  of  complaint  procedures  for 
aggrieved  persons,  the  Commission  does 
not  believe  extensions  of  the  rule  to 
apply  to  entities  other  than  pipeHnes 
with  marketing  affiliates  is  warranted  at 
this  time. 

Some  commenters  believe  the 
proposed  rule  does  apply  to  pipelines 
without  marketing  affiliates.  They  cite 


>•  United. 

■*  Williams  Natural  Gas  Company  (Williams). 
*'  Producer  Associations  and  United. 
*'  United  and  Natural  Gas  Clearinghouse.  Inc. 
(Natural  Gas  Clearinghouse). 


m.    >     V 


the  tariff-reiated  standards;  die  nontariff 
standards  lelatbtg  to  confiiination  of 
sales  of  released  gas,  a  lof  of  contacts 
with  shippers,  md  written  procednres  to 
show  how  prohibited  practices  have 
been  eliminated;  and  the  reportfaig 
requirements  as  applicable  or 
potentiaUy  aiq))icaMe  to  interstate 
pipelines  whether  or  not  they  have 
marketing  affiliates."  J 

The  mle  does  not  apply  to  pipelines 
without  marketing  affiliates.  The 
Cnmnrisaion's  proposed  rule  states  diat 
it  would  aw>ly  to  any  interstate  pipeline 
that  is  affiliated  with  a  mariceting  or 
brokering  entity.**  The  Commission  has 
retained  this  approach. 

Some  commenters  ask  the 
Commission  to  exonpt  certain  pipelines 
with  mariceting  affiliates  from  the 
requffonents  of  the  rule.  These 
commenters  cite  instances  in  which  they 
believe  there  is  no  possibility  for  abuse 
of  a  pipeline-mariceting  affiliate 
relationship,  such  as  where  the  pipeline 
is  minor,*'*  user-owned,**  or  does  not 
provide  transportation  services  to  its 
marketing  affiliates.**  The  commenters 
aigue  that  in  these  situations  there  is 
either  not  enou^  transportation 
capacity  involved  to  have  competitive 
significance  or  there  is  no  arrangement 
for  transportation  between  the  pipeline 
and  the  affiliate.  International  Paper 
Company  suggests  that  for  user-owned 
pipelines  the  rule  should  apply  only  if 
less  than  half  of  the  throu^put  of  the 
pipeline  is  consumed  by  the  pipeline 
owner  or  its  affiliates. 

The  Commission  agrees  with  the 
comments  that  there  is  no  possibility  for 
abuse  of  the  pipeline-maiiceting  affiliate 
relationship  where  the  pipeline  and 
marketing  affiliate  do  not  conduct  any 
transactions  with  each  other.  The 
Commission,  therefore,  is  exempting 
pipelines  that  have  mariceting  or 
brokering  entities  if  these  pipelines  do 
not  conduct  any  transactions  with  their 
affiliated  marketing  or  brokering 
entities.  Nevertheless,  the  Commission 
emphasizes  that  any  exempted  pipelines 
must  immediately  come  into  compliance 
with  these  regulations  as  soon  as  they 
conduct  any  transaction  with  a 
mariceting  affiliate. 

b.  Test  for  affiliation.T!hs  ' 

Commission  proposed  a  test  of  a  10 
percent  voting  interest  as  &  prima  facie 
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"  WiUitton  Batin  IntenUte  Pipeline  Company 
(WUlisiaii  Batin)  and  American  Gat  Atsociatiaa 
(AGA). 

"  Proposed  i|  161.1  and  25aie(a). 

»*  Iowa  Public  Service  Company  (Iowa  Public 
Service). 

**  International  Paper  Company.  Sudi  pipeliaet 
tranapoH  on  behalf  of  themteivet  or  iiuhittrial 
entiHee  with  which  they  are  aniiated. 

»»Arida. 


indication  of  sufficient  control  to  satisfy 
the  definitian  of  affiUation.*'  Sone 
commenten  state  diat  the  10  percent 
test  for  affiliatioo  is  too  broad.  In  their 
view,  this  test  would  unintentionally 
include  minority  investment  interests 
that  are  not  controlling.  Instead  th«y 
propose  there  should  be  a  presumption 
of  control  if  the  ownership  interest  is 
greater  than  50  percent  *■  or  if  there  is 
at  least  51  percent  ownership  by  a 
common  parent" 

The  Ccrtnmission  believes  a  10  percent 
voting  interest  may  create  a  great 
enou^  financial  interest  to  influence  a 
pipelhie's  transactions  with  a  marketing 
affiliate.  The  Commission  concludes, 
however,  that  a  strictly  numerical  test 
may  be  too  restrictive  to  encompass  the 
many  di^erent  kinds  of  corporate 
arrangements  that  result  in  common 
financial  interests.  It  is  thus  adopting  a 
definition  of  control  which  emphasizes 
the  authmity  to  direct  or  cause  the 
direction  of  the  management  or  policies 
of  a  business  entity  rather  than  a 
percentage  of  ownership  or  voting 
rights.  A 10  percent  voting  interest, 
however,  creates  a  rebuttable 
presumption  of  control. 

The  Commission  will  also  examine  cm 
a  case  by  case  basis  situations  in  which 
a  pipeline  and  a  mariceter  are  not 
technically  affiliated  but  the  pipeline 
has  a  beneficial  interest  in  Uie  marketer 
or  a  third  party  has  beneficial  interests 
in  both  a  marketer  and  a  pipeline,  in 
keeping  with  the  decision  in  Midwest 
Gas  Users  Association  v.  FERC  ■»  fai 
which  the  court  onphasized  that  entities 
may  not  be  dealing  at  arm's  length  if 
their  economic  interests  coincide.*'  If 
the  economic  interests  of  a  pipeline  and 
a  marketer  do  coincide  even  though  they 
are  not  technically  affiliated,  then  the 
Commission  believes  the  pipeline  may 
give  the  marketer  preferential  treatment. 
In  such  a  case,  the  Commission  may 
apply  the  requirements  of  the  rule  in  an 
individual  proceeding  ot  other 
provisions  of  the  statutes  and 
regulations  it  administers,  as 
appropriate. 

c  Transoctiona  covered  by  the  mle. 
The  Commission  proposed  the 


*'  For  purpotea  of  tecuritiei  laws,  a  10  percent 
voting  Interett  in  a  public-utility  company 
etlabliahea  th«  pratunptiea  that  a  company  ia  a 
holding  conpony  if  it  coairoit  or  ownt  the  intereai 
or  that  it  it  a  tubaidiary  if  the  interest  ia  beU  by  • 
holding  company.  15  U.S.C.  79b  (7)  and  (8). 

'*  Wcatera  Gas  Marketing  Ltd.  (Waetem  Gm 
Marketing]. 

"ANR. 

*«  Midwest  Gat  Users  Assodatton  ▼.  PBRC  No. 
88-1140  (DC.  Cir.  Nov.  17. 1987). 

"  SUp  op.  at  2S-JS.  The  court  tnioiiMd  the 
Commission  to  examine  the  "significant  and 
detenninative  economic  fact[al"  of  the  entitiea 
involved. 


iwovisieae  of  die  rale  should  a^dy  to 
marketiiig  affiliates,  and.  tai  some 
inataooas,  to  ahqipert  or  pefflons 
requesting  tran^wrtatioB  service. 
Producer  Associations  m^ge  that  the  rule 
apiriy  to  all  transactians  engaged  in  by  a 
pipebne  and  its  marketing  affiliates 
whether  die  afBUates  are  acting  as 
shippers,  brokers,  or  in  any  other 
capacity. 

The  Commission  agrees  that  the  role 
should  cover  all  transactions  engaged  in 
by  pipeline  marfcethig  affiliates,  no 
matter  what  their  role.  The  possibility  of 
preferential  treatment  exists  whether  a 
marketing  affiliate  is  faivolved  in  a 
transaction  as  a  shipper  or  a  broker  or 
in  some  othet  rtde.  The  final  mle 
therefore  covers  "transacticms'*  between 
pipelines  and  marketing  affiliates. 

B.  PropoBola  Adopted 

1.  "First  sale"  Status  For  Pipeline 
Marketing  Affiliate  Sales 

The  Commission  proposed  retaining 
the  "first  sale"  status  of  sales  by 
pipeline  mariceting  aflUiates,*'  codified 
in  8  27a203(c)  of  the  Commission's 
regulations.**  As  a  result  of  such  status, 
affiliate  sales  of  certain  N(^A 
categories  of  gas  are  not  subject  to 
Natural  Gas  Act  (NGA)  jurisdiction.**  If 
the  Commission  were  to  treat  these 
sales  not  as  a  "first  sale,"  it  would  have 
to  review  the  affiliate's  charge  for  these 
sales  under  section  4  of  the  NGA.  The 
Commission  pnqiosed  to  retain  "first 
sale"  status  lot  affitiate  sales  because  it 
believed  it  could  prevent  affiliate  abuses 
by  regulating  the  pipelines  and  would 
not  need  to  regulate  maricethig  affiliates. 
Moreover,  maintaining  die  "first  sale" 
status  of  sales  by  mariceting  aMliates 
prevents  possible  circumvention  of 
NGPA  maximum  lawful  prices  by 
pipelines. 

The  majority  of  the  commenters  who 
addressed  this  issue  agree  with  the 
Commission's  proposal  to  retain  "first 
sale"  status  for  pipeline  marketing 
affiliates.  Some  commenters  argue  that 
without  freedom  from  price  regulaticm, 
marketing  affiliates  could  not  compete, 
that  affiliates  promote  competition,  and 
should  have  the  right  to  compete  on  an 


"S2niat21SB»-21S84. 

*«  IS  CFR  27aaB(o)  (1867).  That  section  provides: 

(c)  Circumnrention  rule  for  cariaim  saJe*  by 
affiliate.  Any  sale  by  an  afiUiate  of  an  interstate 
pipetioe,  intrastate  pipeline,  or  local  distribution 
company.*  *  *  i*  that  aflUiate's  first  sale  ander  the 
NGPA  unleas  the  Ciwmiation.  on  appUcaUoB.  deter 
mines  not  to  treat  such  tales  as  a  first  sals. 

**  Tha  categories  of  gas  for  which  AM  sales  are 
not  a«l>taci  to  the  Nataral  Gas  Act  are  those  defined 
in  NCPA  sacttoot  WH(c),  103(c).  and  107(c)  (l}-{4), 
IS  U.S.C  3312(c).  3313(c).  and  3317(c]  (l)-(4)  (1962). 


equal  foottagiwilliBOD-affiyaled 
mackstars.** 

MinnasolB  Ospariamit  of  PabUc 
Service  balievs  that  Mitalim  affliate 
sales  sbeald  ool  reoBlve  "ftst  sale" 
status  sod  those  sales  sfasaU  be 
regulated.  Tide  rowawtsi  wgues  ttiat 
Hm  DoiBcgalalkHi  of  affiXale  sales 
dioivs  a  pjpeiiRe  to  spin  off  its  merdiant 
function  ooapleteiy  «m1  to  diarge  unjust 
and  onieoaonable  agency  rates  or  few 
for  its  services.  Lastly,  it  dfews  a 
pipeiine  to  sesment  Hw  BBiket  to  the 
advantage  of  fiKl-awildMUe  cBstomeis 
uid  die  deliiwent  of  taiHive  custumeis 
by  releanng  low-cost  gas  reserves 
through  an  affiliate  to  serve  its  f^l- 
switchaUe  costoraers.  When  this  occurs, 
the  pipetine's  captive  costomeis  lose 
their  long-tenp  reserves  and  are  denied 
access  to  a  meaningfal  substitute  for  the 
fsm,  kmg-tenn,  and  low  cost  supplies.** 

The  Commission  confirms  its  earlier 
decision  not  to  regulate  marketing 
affiliates'  sales.  As  noted,  there  is 
insufficient  basis  in  the  record  for 
doubting  the  effectiveness  of  the  general 
approadi  proposed  in  the  NOFR  for 
dealing  with  pipetine  maricetmg  affiliate 
,  abases,  and  diere  is  no  basis  for 
adopting  an  approach  that  could  impair 
the  ability  of  marketing  affiliates  to 
compete.  The  Commission  believes  that 
all  mariceters  should  be  aOowed  to 
compete  on  an  equal  footing.*^  This  way 
there  will  be  more  competitors  in  the 
marketplace  and  both  producers  and 
consumers  will  have  die  benefit  of 
greater  options  in  terms  of  supply  and 
rates.  The  Commission  appreciates  the 
concerns  of  the  commenters,  but 
believes  that  it  can  prevent  pipeline 
maiiceting  affiliate  abuses  through  the 
standards  of  conduct  and  the 
information  collection  requirements 
promnigated  in  this  rulemiaking  and 
through  its  enforcement  policies. 

2.  Tariff-related  Standards  of  Conduct 

The  Commission  proposed  certain 
standards  of  conduct  related  to  tariffs.** 


^.■^•,f  r; 


^rr 


SeetioD  IftLt  of  the  propoaed  nde 


"  FaravifU.  Tenos.  Aa  Ctty  of  WiHcn. 

Arizona  a  ArixoM  Blacltic  Anwar  C«o|Mtati««.  Inc. 
(The  aiy  of  Wnicox  k  AEPCO).  and  PSI,  Inc.  (PSI). 

**  The  Maiyiand  IVople's  Counsel  believes  that 
only  a  iMii-(Mer4t6piHiw  can  ■egmenl  the 
maita  ia  IM*  aaaMr.  It  ttalM  itHi  te  pamat 
cotpontiaB  wM  diiwl  (ke  kiMMai.ooat  gaa 
purchases  to  the  marketing  affihata  for  tales  to  the 
competitive  market,  leaving  the  higher  priced  gas  to 
Sw  ngaUled  rlHiae  far  Mi  tntafll  supply. 

"Hmmmc.  *a  GooHiaitaB-s  dMin  to  have 
iodepandant  aaifcelan  and  pipaliM  affiiiatet 
compete  on  an  equal  fooling  hat  retulted  in  a 
decision  to  limit  to  pipelines  holding  biankel 
certificates  the  authority  lo  fnml  aelactive 
discounts  lo  a  SMfketiaB  affihate.  Set  discussion 
bebiw.  pp.  23.^28. 

**Piaposed  |  VHS,  S2  FR  at  Z158$-21S8e. 


■flttatss  to  tMeaant  «i  taiiff 
provisiaBS  hi  •  uriloai  BMnner;  enforce 
tariff  ooodMoBs  strictly  as  to  oMricedi^ 
affiliates,  as  waM  as  to  Boa-afBhates; 
refrain  from  providing  maikating 
•ffihates  whh  a  hieber  scheduling  and 
curtaihneat  priority  for  less  essential 
sarvioe  ftatwoold  ordinarily  have  a 
lower  priority;  specify  to  tfadr  tariffs 
what  infarautiaa  and  format  constitate 
a  valid  ni|wst  far  ttaaspoitatioa 
service  ^shippers;  apedfy  tat  their 
tariffs  a  apadfic  period  of  tiiM  or 
spyific  sailssloBsi  far  prooessing 
reqocsls  sad  piocass  all  p««M<hig 
requests  in  aooordanoe  widi  diese 
spodficatiana;  and  raffle  their  tarifh  to 
meet  these  standards. 

•.iAufatnm^brcement  of  tariffs  and 
strict  enfonxwemt  of  tariff  aonditons. 
The  On— iiissiuu  ptopoaed  that  an 
intsfstate  pipehne  with  a  marketing 
affiliate  inpleBent  all  tariff  provisions 
in  a  mufanB  aiaaiier  and  stitody  enfdfoe 
any  conditions  that  are  required  by  a 
tariff  far  BMuketing  affiliates  as  well  as 
nonaffihated  auriceters.  (I^oposed 
1 161.2  (a)  and  (b).)  Several  commenters 
argue  that  pipehaes  shoald  have 
discretioo  in  applying  tariff  provisions.** 
Teongasoo  claims  it  is  industry  practice 
to  allow  minor  variations  in  the 
implemeatation  of  tar^  provisions  in 
order  to  provide  participants,  bodi 
affiliated  and  non-afiUiated,  a  de^ee  of 
aextbihty.«*For  example,  there  ndght  be 
slight  variatioBS  in  delivery  pressore, 
nKssanment  trdwiJqwBS.  or  quality 
spedficattoos.  Teongasoo  asks  die 
Commission  to  provide  only  &at 
pipelines  hn|dement  tariff  inovisions 
uniformly  for  all  shippers  and  others 
using  their  systems.  Several  commenters 
believe  the  piupose  of  the  provision 
should  be  to  ensure  that  tariff 
requirements  are  applied  in  a 
nondiscriminatory  manner.** 

In  general,  the  Coounission  does  not 
agree  that  a  pipdine  should  have 
discretian  in  applying  tariff  provisions ' 
onless  there  is  discretion  in  the 
provision  itself  or  in  Commissicm 
regulations.  The  Coounission  intended 
the  proposed  rale  requiring  die  imif  orm 
implementation  of  tariff  provisions 


**Sw««.  NorilMtB  Indiana  Pabbc  Service 
Ciiayanj  (WPSOO). 

"asaatonadiiiiiGas  Syslaaia.  lac.  (Hwlson) 
("B^wd  or  >ii>aiahla  appfcathai  of  the  tariff  is  the 
objectiva.  aat  aacNaarily  'strtd 

enftRMneat laMliaaMikaofCityof 

tHHUooR.  a  MKa  Oaal  ftaaeMatian.  Oct  2a  1967. 
Tranacript  at  MS-MS.  Tfaia  nonnaeatw  states 
peaaittaa  ware  waiwad  by  a  ptpaHne  when  a 
genaraltes  oaH  bacaflH  Moperatioaal.  They  sUle 
the  laks  thttid  pewrit  waivers  of  tariff  rules  as 
loagasUiadaMfairiy. 

•>Seee^.,WiUiams. 


(proposed  littJ^H  to  require  pipriines 
to  tiaal  shallailjf  sitnated  ridppers  and 
others  nriag  didr  system  in  a  similar 
mmner  when  a  pipenw  has  tnscietion 
in  the  appHcadon  of  a  tariff  provision.  If 
a  pipeline  wants  to  waive  a  tariff 
provision,  it  most  apply  to  the 
Commission  for  permission  to  do  so. 

NffSCO  maintains  it  is  unrealistic 
and  uneconomical  to  impose  the  same 
obligations  on  marketing  affiliates  as  on 
independent  entities  to  establish  credit 
worduness  or  make  prepayment 
sufficient  to  guarantee  viabiUly.  In 
addition,  dils  commenter  claiais  a 
pipeline  cannot  treat  affiliates  and 
nonaffiliates  with  the  same  flexibility 
with  regard  to  receipt  and  delivery 
points  because  the  receipt  and  delivery 
points  of  the  affiliate  are  already 
familiar  to  the  pipeline  and  better  match 
the  delivery  reqoirements  of  the 
pipeline.  The  coamenter  asks  the 
Commissnn  to  design  shorttMt 
prooessing  reqinranents  for  affiliates 
rather  than  oondeaming  the  economies 
inherent  in  die  pipeline/affiUate 
situation. 

The  Coinmission  disagrees  with  the 
commenter  that  it  is  desirable  to 
establish  shortcut  procedures  for 
pipeline  merketing  affiliates.  The 
Conunission  intends  this  rule  generally 
to  create  equivalent  conditions  for  all 
marketers,  bodi  affiliates  and 
nonaffiliates.  Marketing  affiliates  must 
satisfy  pipeline  tariff  requirements  for 
requesttng  transportation  in  the  same 
manner  as  nonaffiliated  marketers  so 
that  all  marketers  face  the  same 
requirements  in  making  transportation 
arrangements. 

Several  commenters  claim  pipelines 
have  selectively  enforced  penalfy 
provisions  in  tariffs.  The  Maryland 
People's  (Counsel  argues  pipeline  tariffs 
should  provide  that  marketing  a^iliates 
v/Hl  be  charged  the  same  penalties  and 
fees  that  are  charged  to  nonaffiliates. 
Two  commenters  address  pipeline 
discrimination  in  favor  of  their  affiliates 
with  regard  to  balandng  penalties.  They 
state  penalfy  payments  made  by  an 
affiliate  are  an  intracorporate  transfer  of 
funds  that  has  no  overall  impact  on 
corporate  profits.**  Uniform 
enforcement  of  penaUy  provisions 
means  that  the  total  coiporate  entify  of 
wdiidi  the  pipeline  and  tlie  affiliate  are  a 
part  loses  no  revenue  when  the  affiliate 
pays  a  penalfy  and  ia  enriched  by  the 
amount  of  oonaffiliate  penalties. 
Therefore,  these  commenters  argue 
pipelines  should  not  be  aiiowed  to 
retain  penalfy  payments  made  by  an 


"Ohio  Gas  Maiieting. 
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affiliate.*^  They  surest  that  t>enaltie8 
and  fees  be  Sowed  back  to  customers 
via  Account  191**  and  that  baiandng. 
penalties  be  replaced  by  charges  based 
on  the  costs  a  pipeline  incurs  due  to 
imbalances.*^ 

The  Commission  agrees  with  the 
commenters  that  penalties  and  fees 
must  be  enforced  against  marketing^ 
afniiates  as  well  as  against 
nonaffiliates.  The  Commission  is 
requiring  the  strict  enforcement  of  tariff 
conditions  where  there  is  no  discretion 
in  their  application.  The  Commission 
believes  fee  and  penalty  provisions] 
come  within  this  requirement. 

With  regard  to  a  penalty  payment  by 
a  marketing  affiliate,  the  Commission 
agrees  with  the  commenters  that  such  a 
payment  is  an  intracorporate  transfer  of 
funds.  The  Commission  examines 
penalty  payments  in  the  course  of  a{ 
pipeline's  rate  proceedings.  If  the 
Commission  determines  the 
circumstances  warrant  such  treatment, 
the  penalties  will  be  credited  to  the 
pipeline's  cost  of  service  which,  in  turn, 
decreases  the  rates  of  all  pipeline 
customers.  The  Commission  believes  the 
suggestion  to  flow  back  marketing 
affiliate  penalties  and  fees  to  the 
customers  may  have  merit.  The 
Commission  may  consider  such  an 
approach  on  a  case-by-case  basis,  in 
rate  proceedings  for  pipelines  which 
conduct  transactions  with  their 
marketing  affiliates,  or  possibly  in   { 
another  generic  proceeding. 

Several  commenters  express  concern 
over  the  use  of  selective  discounting  by 
pipelines  to  favor  their  marketing 
affiliates.  Consolidated  Edison 
Company  of  New  York  (Consolidated 
Edison)  asks  the  Commission  to  make  it 
clear  the  requirement  for  uniform 
application  of  tariff  provisions  applies  to 
discounting  or  to  adopt  a  separate 
provision  dealing  with  selective 
discounting.*"  Hadson  believes 
pipelines  should  be  prohibited  from 
selective  discounting  in  favor  of  any 
unregulated  affilate  in  order  to  prevent 
abuses  such  as  affiliates  making  below 
cost  sales  of  gas.**  t 


**  Maryland  People's  Counsel  and  Ohio  Cm 
Marketing. 

**  Maryland  People's  Counsel. 

♦•  Ohio  Gas  Marketing. 

**  Consolidated  states  the  cost  of  transportation 
rate  discounts  to  the  pipeline  is  inconsequential  by 
comparison  urith  the  opportunity  for  unregulated 
profits  if  discounting  to  an  aRiliate  drives  out ; , 
competing  suppliers  and  allows  the  afTiliate  ti) 
t>ecx>ine  the  dominant  suppUer  in  the  pipeline's 
market. 

*'  Hadson  cites  a  portion  of  the  submission  of 
Transco  Gas  Company  on  the  NOI  in  this  docket 
(Exhibit  53  to  Appendix  A  of  Transco's  NOI 
comments).  Hadson  states  this  submisaioa  indicates 
Transco's  unregulated  affiliate  TEMCO  sold  gas 


Selective  i^scotmting  is  permitted 
uinder  the  Commissioii't  regulations  for 
pipelines  transportiDig  gas  under  Part  284 
of  the  Commission's  rcqgulations.**^ 
Selective  discounting  was  approved  by 
the  court  in  Aasociated  Gas 
Distributors.'*' 

While  the  Commission  has  approved 
the  grant  of  selective  discounts  by 
pipelines,  subject-to  certain  safeguards, 
it  has  recognized  that  selective 
discounts  for  pipeline  {tffiliates  have  the 
potential  for  giving  rise  to  undue 
discrimination.  To  prevent  such 
discrimination,  the  Commission  has 
limited  selective  discounting  to  pipelines 
that  offer  open  access  transportation 
under  Part  284,  and  has  required 
pipelines  to  file  with  the  Commission 
any  discounts  offered  to  an  affiliate, 
allowing  interested  persons  to  challenge 
such  discounts.  We  continue  to  believe 
that  competition  in  transportation 
services,  reporting  requirements,  the 
additional  safeguards  adopted  in  the 
present  rule,  and  active  enforcement 
efforts  will  deter  anticompetitive 
behavior  by  jMielines  holding  blanket 
certificates.  Such  pipelines  are  open  to 
all  shippers  and  must  remain  open  imtil 
the  Commission  grants  an 
abandonment.  They  thus  make  a  long- 
term  commitment  to  nondiscriminatory 
transportation  to  all  shippers. 

Pipelines  operating  only  imder  section 
311  offer  no  comparable  assurance  that 
the  discipline  of  competition  will 
prevent  the  pipelines  from  exercising  the 
opportimities  for  discrimination 
provided  by  selective  discounting  to  an 
affiliate.  Section  311  pipelines  are  not 
open  to  all  shippers  on  a 
nondiscriminatory  basis;  they  provide 


below  its  costs  for  five  out  of  the  seven  off-peak 
months  from  April  to  October  of  1986. 

«•  18  CFR  284.7(dM5)  (1967).  See  also  new 
i  2S0.l6(b)(6)(xix)  of  this  rule.  relaUng  to  selective 
discounting  reporting  requirements. 

**  Associated  Gas  Distributors  v.  FERC.  824  F.2d 
981.  lOOS,  1010  (DC.  Cir.  1987).  The  court  held 
generally  that  discounting  is  not  unduly 
discriminatory  and,  in  particular,  that  discounts  in 
^avor  of  a  pipeline's  gas  trading  affiUale  are  not  per 
le  unduly  discriminatory.  The  court  unheld  selective 
discounting  as  long  as  its  application  conforau  to 
sections  4  and  5  of  the  NGA.  15  U.S.C.  717c  and 
7l7d.  The  court  stated  that  if  a  pipeline  gives  its  gas 
trading  affiliate  discounts  identical  to  those  given  to 
unaffiliated  parties  in  identical  circumstancSk.  the 
discount  would  not  be  unlawful  merely  on^account 
of  the  affiliation.  See  also  Order  No.  436.  FERC 
Statutes  and  Regulations.  Regulations  Preambles 
1962-1985 1  aaeSS  at  31.546  f'lA]  pipeline  may  not 
oQer  a  discount  to  its  affiliate  simply  because  of  the 
affiliation.  This  would  be  a  violation  of  the 
prohibition  against  undue  discrimination."):  and 
31,511  ("(T]he  Commission  finds  that  transportation 
tariffs,  terms  and  conditions,  including  but  not 
limited  to  prices,  minimum  volume  or  operational 
requirements,  or  schedules,  that  are  designed  to 
favor  pipehne  affiliates  over  non-affiliated  shippers 
are  preferential  or  unduly  discriminatory  practices 
under  this  rule.").  ^  . 


service  only  on  behalf  of  local 
distribution  companies  and  intrastate 
pipelines.  More  important,  since 
pipelines  may  cease  section  311 
transportation  without  Commission 
approval,  they  make  no  long  tenn 
conunitment  to  undertake  even  this 
limited  form  of  transportation  for  others. 
Therefore,  with  section  311  operations 
there  is  limited  competition  for 
discounts,  limited  availability  of 
discounts,  and  Umited  awareness  by 
marketers  of  the  discounts  available 
since  only  some  shippers  may  receive 
those  discounts.  Further,  since  section 
311  pipelines  make  no  long  term 
commitment  to  provide  open 
transportation,  they  have  an  opportunity 
to  manipulate  the  use  of  selective 
discoimting  in  an  unduly  preferential 
manner.  For  example,  pipelines  could 
give  a  discount  to  an  affiliate  while  they 
were  undertaking  section  311(a)(1) 
transportation  and  then  stop 
transporting  under  section  311(a)(1)  so 
they  would  not  have  to  make 
comparable  discounts  to  non-affiliates. 

Thus,  since  the  transportation 
provided  by  section  311  pipelines  is  only 
partially  policed  by  competition  and  the 
potential  for  abuse  of  selective 
discounting  is  significant,  the 
Commission  is  conditioning  selective 
discounting  on  a  pipeline's  acceptance 
of  a  blanket  certificate  under  Part  284  of 
the  Commission's  regulations.""  If  a 
pipeline  has  not  accepted  a  blanket 
certificate  imder  Part  284  it  may  not 
charge,  in  a  transaction  involving  its 
marketing  affiliate,  a  rate  that  is  lower 
than  the  highest  rate  it  charges  in  any 
transaction  not  involving  its  marketing 
affiliate. 

b.  Scheduling  and  curtailment 
priority.  The  Commission  proposed  that 
tariffs  of  pipelines  with  marketing 
afBQates  must  not  provide  marketing 
affiliates  with  a  higher  scheduling  and 
curtailment  priority  for  "less  essential 
service"  that  would  ordinarily  have  a 
lower  priority.*'  (Proposed  S  iei.2(c).) 
Several  commenters  ask  the 
Commission  to  delete  or  revise  this 
section.  These  commenters  ask  the 
Commission  to  define  the  term  "less 
essential  service."  They  ask  how 
priorities  are  to  be  determined  and 
whether  the  section  distinguishes  only 
between  firm  and  intemiptible  service 
or  between  end  uses  as  well." 

Entrade  Corporation  (Entrade)  claims 
that  p^wlii^es  have  blatantly  favdted 
their  marketing'affiliates  in  the  past  by 
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giving  tfaem  fairer  ackeduling  and 
curtaDoMBt  pciiMity.  This  oommenter 
bdieves  the  rnmniitaion  must 
promulgate  a  regulation  to  prevent  a 
reversion  to  dinie  practices.  ANR 
suggests  tkat  the  Commission  require 
pipeBnes  to  file  tariff  provisions 
speci^lfing  tke  misnn^tr  iq  which  ^ 

scheduling  and  curtailment  will  be 
determined  by  the  pipeline  and  prohibit 
pipelines  from  giving  schedaling  or 
curtailment  priority  for  marketing 
affiliates  contrary  to  die  priorities 
granted  in  the  tariff. 

Pipelines  are  prohibited  from  giving 
their  marketing  affiliates  schediuii^  and 
cuTtaifanent  priorities  simply  because 
diey  are  affiliated  entities.  In  this  rule 
the  Commission  is  requiring  a  pipdine 
to  process  requests  for  transportation  in 
the  order  received  and  to  process 
similar  requests  in  a  similar  manner.  A 
pipelme  is  prohibited  from  giving  a 
mailretins  affiliate  priority  in  scheduling 
both  by  mis  rule  and  the  rules  and 
orders  under  Order  No.  438  and  Order 
No.  500  which  were  promulgated  and 
issued  ptoBoant  to  sections  4  and  5  of 
the  NGA.  and  skUoB  311(a)(1)  of  the 
NGPA.  In  Hke  manner,  a  pipeline  is 
prohibited  by  this  rule  and  other 
statutes  and  regulations  administered  by 
the  Commission  from  Eavoring  marketing 
affiHates  when  it  imposes  cartaifanents. 

The  Commission  believes  it  is 
desirable  to  promulgate  a  regulation  to 
ensnre  that  marketing  affiHates  are  not 
given  schedding  anl  curtailment 
pr  tonnes  solely  on  account  of  their 
afBHatioR  with  a  pipeline.  The 
Comnussion  is  eliBuiiating  the  phrase 
"less  essential  service"  because 
scheduling  and  curtailment  are  not 
dependent  on  the  essentiality  of  tfie 
service. 

c.  Valid  transpoitation  reqaest  The 
Coamisaion  pioposed  that  tariff 
provWoDS  of  pipelines  with  marketing 
affiliales  ■nst  specify  what  infonnation 
and  format  constitale  a  vaUd  reqaest  for 
timasportatioa  aerrice  by  shippers. 
(Propoaed  f  161JE(d).) 

B  Paso  Nataral  Gas  Company  (EL 
Rsso)  aapports  the  proposal,  stating  the 
feqairaneot  is  aJioady  pert  of  its  tariff 
which  want  iolo  effect  on  Commission 
apptoval  of  its  Older  Na  430  settlement 
Texas  Gas  IVansmissioo  Cocporatioa 
(Texas  Gas)  believes  dwt  infonnation 
which  is  withia  the  knotdedge  of  the 
shiwiaf  or  SMUpMer  that  is  reqatred  in  fee 
proposed  tiMsportatJon  reqaest  log 
shoold  baoooM  part  of  the  infonnation 
to  cdoatitate  a  valid  reqaest 


**18CFRPl»rt284(19S7). 
•*  ProiMMd  181.3(0).  S2  FR  at  21S88. 
**  lowa-Olinois  Gas  S  Electric  Company  (lowa- 
Ulinols).  NIPSCO.  API.  and  Hadson. 


Odmwisa.  this  oooMBenter  believes  a 
pipelioe  would  be  onder  dneat  of  severe 
penalties  Cor  faihag  to  report 
information  niduch  shippers  are  not 
required  to  submit  nnally,  Minnesota 


asks  dw  Conmissiaa  to  issue  stmdard 
procedures  fior  requesting  service  on 
pipelines  rslher  than  leaving  the 
procedures  up  to  each  individual 
pipeline. 

As  is  discussed  moK  inUy  below,  die 
Coaaussion  is  requiring  the  tofoimatian 
in  the  tranqiortatioa  request  log  to  be 
filed  only  for  traasactkais  in  u^ch 
affiliated  awiketers  are  involved.  The 
Commission  believes  information  in  the 
Iqg  is  aasentini  for  monitoring  a 
pipeline's  oondact  with  regard  to  its 
marketing  affiHates.  Aooordingly,  tlie 
Coounissiaa  is  requiring  a  vahd 
transportation  request  to  include  items 
of  infonaatMn  wi^in  the  knowledge  of 
the  shipper  when  a  auiiketing  affihate  is 
involved  in  a  transaciian.  niese  items 
include  die  affiliatiao  of  the  requester 
with  the  pipeline,  the  pipeline's 
affittatioB  with  the  person  to  be 
provided  transportotioo  service,  the 
supplier's  affiliatian  orith  the  pipeltoe, 
the  producing  area  of  the  sonroe  o€  the 
gaa.  dw  atate  of  die  end  oser.  and 
whether  dK  gas  is  being  soU  at  a  loss.  A 
pipeline  will  thas  have  die  infomation 
that  die  role  requires  to  be  filed  with  the 
Commissioo. 

Although  die  Conuaission  does  not 
believe  diat  diis  Pinal  Rule  should 
establish  ooly  one  standard  procedure 
that  customers  would  use  in  order  to 
make  a  vahd  transportation  request  the 
Cofluisston  notes  that  it  has 
pstobJished  gsneral  requirenisuts  in 
individual  pipeline  cases  under  Order 
No.  43a  llnae  general  requirements 
have  been  iatanded.  in  part  to  reapond 
to  conoems  similar  to  those  of 
Minnesota.  Hie  Coounission  declines, 
therefore,  to  adopt  a  new  imifocn 
proceduie  at  this  time  in  the  Ffaial  Rule. 

d  Ptapoted  pmcgsaiag  of  pending 
requesti  acoordigg  to  time  periods  or 
mileatoaee.  This  sectioo.  proposed 
§  1612(e).  is  hidaded  in  die  discussion 
bekiw  of  proposed  f  lSl,3(a),  disposition 
of  transportation  requests. 

&  Propoaed  refiiiag  of  tariffs.  The 
Commission  proposed  requiring 
pipelines  to  refite  their  tari£b  so  diet  all 
tariffs  are  implemented  in  a  uniform 
manner,  strictly  enforced,  contain  no 
hi^ier  scheduling  and  curtailment 
priority  for  marketing  effiHates.  state 
what  constitutes  a  vdUd  tranqiortation 
request  and  provide  criteria  for  the 
processing  of  requests,  (ftoposed 
S  161.a(f).) 

Several  crMnmenters  object  to  the 
refiling  of  tariSs.  Hie  Gty  of  WIUcox  & 
AEFOO  states  that  under  section  S(a)  of 
the  NGA,  the  Commission  cannot 
require  fte  refllisg  of  tari&s  unless  and 
until  it  has  foimd  specific  provisions  in 
the  tariffs  to  be  imjust  and 
unreasonable.  The  commenter  beheves 


tiiat  srhea  the  Coaunission  has  approved 
Order  N&  430  taitfb  it  has  found  them 
to  be  fast  and  reasonable.  Odier 

objections  are  that  it  is  nmeaaonable  to 
require  refiling  widiia  SO  days  and 
unnecessary  tf  the  pipdines's  tariff 
currently  indudes  the  proposed  tariff- 
related  standards  of  oonducf 
Moimtain  Fad  Resources.  Inc.  and 
Questar  Eneigy  (Mountain  Fuel)  ask 
whether  it  is  necessary  to  refile  the 
entire  tariff  and  udiethec.  upon  refiling. 
Commission  approvd  wdl  shidd 
pipelines  from  complaints  based  on  the 
form  of  the  tariff. 

In  this  rule.  the'Coouaissioo  is 
requiring  the  pipdine  to  file  certain  tariff 
provisions.  These  provisions  reflect 
practices  subject  to  the  filing 
requirements  of  NGA  section  4{c).*«  The 
Commission  dso  notes  that  it  has 
required  pipelines,  because  of  concern 
about  undue  tiiscrimination  and 
preference,  since  September  1966.  to 
maintain  transportation  logs  and  file 
transportation  policies  as  a  condition  for 
approval  for  approvals  imder  section 
7(c)  of  the  NGA,  and  courts  have 
approved  this  requirement** 

A  pipeline  that  elready  has  the 
required  tariff  provisions  may  file  its 
existing  providons.**  The  Gonmission 
wilf  waive  fiees  for  those  restating  tariff 
provisions.  Itowevei,  if  a  pipehne  does 
not  have  the  requited  tariff  provisions,  it 
must  file  new  providons.  The 
Commission  orill  review  and  evaluate 
the  pipeline's  tariff  provisions  to  ensure 
diet  they  are  just  and  reasonable.*^ 


"  BhTM  ManMe  KpdiM«  fBBfon)  and 
Kentucky  W«t  Viq|Wa  Oai  €»■>»>  (Kcniacky 
West). 

•«  See  kfichtsoB  WiocoMin  HpoliBe  Campany. 
Docket  No.  Rno-S.  Opinion  47t  34  FPC  821. 628 
(1985)  fOoHMinioa  tirderBd  pipokne  to  make  it* 
lateral  line  policy  part  of  Ui  Uriff  Mtaiect  to 
approval  of  the  CwBBiaaioa. 

**TranacDmtln«ntaI  Gas  Pipe  Line  CoiperaUon.  39 
FERClei.flB8, 81.e8S-ei.t)BS  flBBT).  affirmed  sub 
nam.  New  ^nay  Hk  Co.  v.  PBRC  No*.  87-1282.  et 
aJ.  (April  IS.  ISSB). 

**Sm  mw  i2aUi(bi(S)-  A  pipeline  lauat  file 
tariff  provisioM  that  coiitain  a  coDiplete  list  of 
personnel  and  hdMes  shared  by  the  pipeline  and 
an  affSalad  ■■ialiir  «r  bfokwiag  company:  the 
specific  infonaaUMi  cad  fomat  wqairad  bin  a 
shipper  for  a  valid  raquoat  far  traaaportatioa 
service,  Including  the  Itama  required  in  the 
trMflpniatlofi  iei|iisat  log  tof  tmuctions  involving 
an  aflUiMMi  aMriNtoE  ptwduiaa  oMd  to  address 
and  resolve  complaints  by  shippers:  and  procedures 
used  to  inform  shippers  of  the  availabQily  and 
pnciBg  of  VMiaportBtioii  serrices  and  the 
a  voiUMMty  tf  pipenw  capwdty . 

*'  See  Florida  Power  ft  Li«ht  Co.  v.  FERC.  660  F.2d 
688,  STS-e^  fSlli  CIr.  tsei),  cert,  denied  sub  nomine 
Fort  Pierce  Utilities  Authority  v.  FERC.  4S9  U.S.  1158 
(1983).  Ito  CM*  involved  etecMc  fate  tariffs  onder 
the  Federal  Wiww  Ad.  ImL  m  aoied  by  llie  cornl, 
praaMMM  •(  te  NGA  art  to  be  read  m  pon 
materia  wMi  aaafciiei  ptevWows  of  (be  FPA  fd.  at 
677  n.23.  The  otMTI  noted  (bat  a  practice  made  a  part 

Ccnnnucd 
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Once  approved  by  the  Conunission, 
these  provisions  will  constitute  terms 
and  conditions  upon  which  a -pipeline 
will  provide  service.** 

The  tariff  provisions  to  be  filed 
contain  information  concerning  a 
pipeline's  personnel  and  procedures.  To. 
the  extent  that  a  pipeline  does  not  have 
such  tariff  provisions  or  its  tariff 
provisions  conflict  with  those  required 
by  this  rule,  the  Commission  finds  its 
tariffs  are  unjust  and  uiueasonable.  The 
absence  of  such  tariff  provisions  would 
frustrate  the  regulatory  framework 
adopted  in  the  Final  Rule  and  would  not 
provide  the  protection  of  nonaffiliated 
maiiceters  and  deterrence  against  abuse, 
discrimination,  and  preference  the 
Commission  deems  necessary  to  protect 
the  pubUc  interest. 

The  Commission  is  requiring  that  the 
tariff  filings  required  in  §  250.16  (b)(1) 
through  (b)(4)  of  the  rule  be  updated 
quarterly  if  there  are  changes. 

3.  Nontariff-related  Standards 

a.  Proposed  disposition  of 
transportation  requests  and  processing 
of  requests.  The  Commission  proposed 
to  require  interstate  pipelines  with 
marketing  affiliates  to  process  all 
pending  requests  within  a  specific 
period  of  time  or  in  accordance  with 
specific  milestones,  to  be  specified  in 
advance  in  their  tariff  (Proposed 
S  161.2(e).)  The  Commission  also 
proposed  to  prohibit  such  pipelines  from 
disposing  of  transportation  requests  by 
affiliates  or  providing  transportation 
service  in  response  to  such  requests, 
before  disposing  of  valid  pending 
transportation  requests  by  nonaffiliates 
which  were  received  by  the  pipeline 
prior  to  the  requests  of  the  affiliates. 
(Proposed  §  161.3(a).) 

Several  commenters  state  requests 
cannot  be  finally  resolved  in  the  same 
order  they  are  received  because 
requests  vary  in  completeness,         | 
complexity,  capacity  problems,  the  type 
of  gas  involved,  and  the  need  for 
facihties.  There  are  also  differences 
between  requests  for  firm  and 
interruptible  transportatioa  These 
differences  require  different  processing 
times.*'  They  believe  the  rule  would 


of  a  filed  tariff  i«  subject  to  the  CooiniMion'i  rigjit 
to  review  «ocfa  practice  and  to  paM  on  change* 
within  it.  Id.  at  677. 

**  Michigan  Wisconain  Pipe  Line  Company,  34 
FFCatB2ft. 

*'ANR.  Arkla.  El  Paso.  Natural  Gas  Pipeline 
Company  of  America  (Natural),  and  United. 
Consolidated  Gas  points  to  differences  in  requests 
concerning  transportation  of  gas  from  the 
Appalaehfan  Basin  System  and  that  to  be 
transported  from  interconnecting  pipelies. 


result  in  the  logjamming  of  requests. 
That  is.  an  affiBated  marketer  («md 
others)  could  be  prevented  from 
implementing  even  routine  transactions 
if  a  pipeline  received  a  request  fit)m  a 
nonaffiliate  requiring  study  of  new 
facilities,  coordination  with  an  upstream 
or  downstream  pipeline,  resolution  of 
capacity  problems,  or  the  receipt  of 
additional  information  to  complete  the 
request.'® 

Other  commenters  state  processing  of 
requests  starts  in  the  order  received. 
Disposition  of  the  requests,  however. 
will  vary  depending  on  die  nature  of  the 
request.*' 

The  Commission  agrees  the  proposal 
would  discourage  efficient  processing  of 
transportation  requests.*' The 
Commission  recognizes,  as  stated 'by 
some  commenters.  that  different 
requests  present  different  degrees  of 
complexity  and  that  they  may  not  be 
resolved  in  the  order  received  due  to 
differences  in  complexity.  The 
Commission  expects,  however,  that  all 
requests  that  are  similar  will  be 
processed  in  a  similar  manner,  such  as 
in  terms  of  the  commencement  of 
processing  and  the  time  taken  for 
processing.  The  Commission  is  requiring 
a  pipeline  to  process  ail  similar  requests 
for  transportation  in  the  same 
manner." 

The  Commission  intended  proposed 
SS  161.3(a]  and  161.2(e)  to  ensure  that 
comparable  requests  for  transportation 
service  are  processed  in  turn.  The 
Conunission  believes  comparable 
requests  must  be  processed  in  the  order 
received  to  achieve  fairness  in  the 
treatment  of  marketers.  In  addition,  to 
achieve  fairness,  similar  requests  must 
be  resolved  in  the  order  they  are 
received.  The  Commission  believes  it 
would  be  unduly  discriminatory  for  a 
pipeline  to  process  and  resolve  a  request 
fitim  an  affiliate  that  was  similar  in 
nature  to  a  request  from  a  nonaffiliate 


*°  ANR.  Arkla.  and  Natural.  Natural  states  the 
processing  of  requests  should  not  be  confused  with 
the  prionty  to  be  afforded  a  shipper  once  its  request 
has  been  processed  and  a  contract  executed.  Enron 
explains  transportation  requests  are  evaluated  on  a 
first-come,  first-served  basis.  The  request  date  sets 
priority  for  receipt  and  delivery  points.  Natural  Gas 
states  priority  for  scheduling  and  curtailment  of 
service  relates  bade  to  the  date  a  valid  request  was 
submitted.  This  commenter  states  the  request  date 
fixes  a  shipper's  place  in  the  queue  under  the  first- 
come,  first-served  rule.  Therefbre.  even  If  gas  starts 
flowing  under  a  complicated  request  later  than 
under  a  substsquent  simple  request  the  complicated 
request  would  nonetheless  have  a  hi^er  priority. 
Once  gas  begins  to  flow  under  the  complicated 
request,  it  will  be  scheduled  in  at  a  higher  priority 
slot,  and  will  be  curtailed  later  than  any  subsequent 
request  regardless  of  when  gas  flow  commenced. 

"ANRandWiUiams. 

*' See  e.g.,  Panhandle  Eastern  Pipe  Line  Company 
(Panhandle)  and  Tenngasco. 

**SeenewSiei.3(d). 


t^en  the  request  from  the  nonaffiliate 
was  received  first  especially  when  the 
request  from  the  affiliate  and  the  request 
from  the  non-affiliate  involve  the  same 
or  overlapping  service.  The  Commission 
is  thus  prohilriting  a  pipeline  from  givhig 
its  mariceting  affiliate  preference  in 
'transactions  that  include  scheduling, 
transportation,  storage,  or  Curtailment 
priority  through  a  tariff  provision  or 
otherwise.** 

b.-ProhibitJon  against  revealing 
confidential  information  by  a  pipeline  to 
its  marketing  affiliate.  The  rule  contains 
several  provisions  dealing  with  a 
pipeline's  treatment  of  information.  To 
summarize,  the  Commission  is  adopting 
the  approach  in  the  rule  that  a  pipeline 
is  prohibited  &t)m  giving  its  marketing 
affiliate  any  information  the  pipeline 
receives  fit)m  a  nonaffiliated  shipper  to 
secure  transportation  service.  A  pipeline 
must,  however,  provide  simultaneously 
to  all  potential  Uppers  any  information 
related  to  transporiation,  sales,  or 
marketing  that  it  gives  to  a  marketing 
aifiliate.  A  pipeline  must  also,  on 
request,  identify  any  information 
relating  to  released  gas  that  is  mitigating 
the  pipeline's  take-or-pay  liability  if  it 
has  provided  this  information  to  a 
marketing  affiliate.  These  specffic 
provisions  and  related  comments  are 
discussed  below. 

The  Commission  proposed  to  prohibit 
interstate  pipelines  from  revealing  to 
their  affiliates  any  confidential 
information  provided  by  nonaffiliated 
shipipers  to  secure  service.  In  addition, 
the  proposed  rule  would  have  prohibited 
pipelines  from  revealing  their  own 
confidential  information  to  their 
affiliates  unless  they  communicated  the 
information  contemporaneously  to  all 
shippers.  (Proposed  %  161.3(b).) 

"The  U.S.  Department  of  Justice  argues 
that  much  of  die  information  provided  to 
a  pipeline  by  a  nonaffiliated  shipper  to 
obtain  transportation  service  is 
competitively  sensitive  and  that  there  is 
no  need  for  a  pipeline  to  communicate 
any  information  provided  by  competing 
shippers  to  its  affiliate.  The  Department 
also  objects  to  the  proposed  requirement 
in  the  NOW  that  all  pipelines  with  a 
mariceting  affiliate  maintain  a  daily  log 
recording  detailed  information  on 
transportation  requests  involving  both 
affiliates  and  nonaffiliates. 

The  Commission  agrees  that  there  is 
no  need  for  a  pipeline  to  disclose  any 
information  to  a  mariceting  affiliate  diat 
is  filed  with  it  by  a  nonaffiliated  entity. 
Moreover,  the  Commission  believes  that 
this  competitively  sensitive  information 
must  not  be  disclosed  by  a  pipeline  to  its 


affiliate.  The  Commission  is  thus 
prohibiting  a  pipeline  from  disclosing 
any  mformation  to  an  affiliate  which  it 
receives  from  a  nonaffiliated  shipper  to 
secure  transportation  service.**  tf  this 
prohibition  is  not  effective,  the 
'  Commission  will  consider  taking  further 
steps  to  ensure  the  confidentiality  of 
nonaffiliated  shipper  submissions  to 
pipelines  consistent  with  its  statutory 
authority. 

Similarly,  in  light  of  the  competitive 
concerns  expressed  by  the  Department 
of  Justice,  the  Commission  is  not 
requiring  information  concerning 
transportation  requests  by  nonaffiliated 
marketers  to  be  filed  or  otherwise  made 
available  to  the  public  except  to  parties 
in  Commission  proceedings,  subject  te 
the  discovery  niles,  so  that  this 
information  will  not  be  disclosed  to  a 
marketing  affiliate  as  part  of  a 
transportation  request  log. 

The  prohibition  against  revealing 
information  provided  by  nonaffiUated 
shippers  may  be  achieved  through 
organizational  separation.  However,  the 
Commission  disagrees  with  the 
comments  that  organizational 
separation  is  the  only  possible  means  of 
complying  with  the  requirement  not  to 
reveal  nonaffiliated  shipper  information. 
The  Commission  believes  that  other 
arrangements  may  be  possible,  such  as 
segmenting  the  processing  of 
transportation  requests  or  identifying 
requests  solely  by  a  number  rather  than 
by  name,  which  would  have  the  effect  of 
separating  knowledge  of  these  requests 
even  thoiigh  employees  might  work  for 
both  pipeline  and  its  marketing  affiliate. 

Some  commenters  want  the  rule 
expanded  to  prohibit  a  pipeline  fit)m 
giving  its  affiliate  information  on 
available  gas  supplies,  potential 
customers,  and  available  pipeline 
capacity  whether  it  is  considered 
confidential  or  not.** 

Several  commenters  argue  that 
pipelines  should  be  barred  from  sharing 
transportation-related  information  with 
the  affiliates  (including  transportation 
access  and  capacity)  but  should  be  able 
to  give  its  marketing  affiliate  market  and 
supply  information.  Supply  and  market 
intelligence,  they  reason,  can  be  gained 
by  competing  marketers  for  themselves. 
Other  kinds  of  confidential  business 
information,  such  as  expansion  plans  for 
an  affiUate  and  long  range  capital 
investment  plans,  are  types  of 
information  a  pipeline  would  normally 
share  with  an  affiliate.  These 
commenters  believe  sharing  of  these 


kinds  of  information  should  nO't  be 
prohibited.*^ 

United  Gas  argues  the  proposed  rule 
would  also  prohibit  a  mariceting  affihate 
fit)m  performing  an  essential  function  in 
-  the  take-or-pay  negotiating  process.** 
Producers  only  give  take-or-pay  credit 
for  gas  which  is  sold.**  It  is  thus 
essential  to  the  pipeline  that 
arrangements  are  made  for  the  sale  of 
the  gas.  In  addition,  negotiations  for  the 
release  of  gas  are  confidential.  United 
Gas  argues  it  is  thus  impractical  to 
require  disclosure  of  the  information 
provided  by  the  producer  to  the  pipeline 
during  the  negotiation  process  to 
nonaffiliated  marketers.  These 
commenters  beUeve  that  the  prohibition 
against  sharing  confidential  information 
with  marketing  affiliates  imless  shared 
with  all  shippers  contemporaneously 
should  not  apply  to  information  supplied 
by  producers  in  negotiations  for  take-or- 
pay  relief 

The  Commission  agrees  that  a 
pipeline  should  be  prohibited  from 
sharing  transportation,  sales,  or 
marketing  information  with  a  mariceting 
affiliate  unless  it  makes  the  information 
available  at  the  same  time  to  all 
potential  shippers.  The  Commission 
believes  that  information  concerning 
transportation  must  be  available  to  all 
who  use  a  pipeline  and  that  to  allow 
otherwise  would  be  to  allow  a  pipeline 
to  use  its  market  power  over 
bansportation  to  the  advantage  of  itself 
and  its  corporate  affiliates.  A  pipeline's 
marketing  and  sales  information  is  a 
product  of  its  past  market  power  over 
transportation.  Sharing  such  information 
with  a  mariceting  affiliate  at  this  time 
would  therefore  represent  an  undue 
preference  by  the  pipeline  toward  the 
affiliate.  This  information  must, 
therefore,  be  made  available  to  all 
shippers  if  it  is  to  be  made  available  at 
all  in  order  to  counteract  the  past  and 
present  effects  of  pipeline  market  power 
over  transportation.  The  Commission  is 
thus  requiring  a  pipeline  to  provide 
information  related  to  transportation, 
sales,  or  marketing  contemporaneously 
to  all  potential  shippers  to  the  extent  it 
provides  such  information  to  a 
marketing  affiliate.'"* 

The  Commission  does  not  believe  the 
rule  will  affect  take-or-pay  negotiations 
entered  into  by  a  pipeline.  Several 
pipeline  commenters  state  that  the 
producer  decides  to  whom  it  will  sell  its 
gas  and  who  will  market  its  gas.  At  the 
present  time,  producers  are  aware  that 
both  marketing  affiliates  and 


"See  new  J 181 .3(e). 
••  Norihridge  Petroleum  Marketing.  Inc. 
(Northridge)  and  Ohio  Gas  Marketing. 


^*  See  e.g..  Tennessee  and  Tenngasco. 

••United. 

••Tenngasco. 

'•See  new  {161.3(1). 


independent  mariceters  are  available 
and  that  they  can  provide  services  with 
regard  to  released  gas.  The  Commission 
notes  that  thiere  are  several  pipeline 
commenters  who  either  would  or 
already  do  provide  to  those  requesting  it 
a  list  of  sources  of  released  gas.'' '  In 
addition,  two  pipelines  informed  the 
Commission  in  response  to  an  inquiry  at 
the  Opportunity  for  Oral  Presentation  on 
October  20, 1987.  that  nonaffiliated 
marketers  have  arranged  for 
transportation  of  gas  that  provides  the 
pipeline  with  take-or-pay  relief  on  its 
system.''*  This  is  anTndication  that 
released  gas  can  be  and  is  being 
mariceted  and  transported  for 
nonaffiliated  marketers.  Accordingly, 
requiring  information  concerning 
released  gas  to  be  made  available  to  all 
marketers  should  not  disrupt  take-or- 
pay  negotiations. 

c.  Prohibition  against  revealing 
information  filed  with  transportation 
requests.  The  Commission  proposed  to 
prohibit  pipelines  with  marketing 
affiliates  from  making  information  filed 
with  transporation  requests  available  to 
marketing  affiliate  personnel,  any  other 
pipeline,  or  any  other  shipper,  unless  the 
information  were  made  available  on  a 
not  unduly  discriminatory  basis  to  all 
potential  shippers.  (Proposed  { 161.3(c).) 

Several  commenters  object  to  the 
proposal.  They  argue  that  pipelines 
should  not  be  able  to  make  this 
information  public.  Instead,  they  should 
be  prohibited  bora  disclosing  any 
information  filed  with  a  transportation 
request"  The  City  of  Willcox  &  AEPCO 


'  ■  Texas  Gas  and  Natural.  In  supplemental 
comments,  Teimaco  and  Enron  suggested  that  the 
Commission  require  a  pipeline  to  provide  a  list  of  all 
producers  and  working  interest  owners  and  the 
sources  of  supply  eligible  for  transportation 
pursuant  to  offers  ol  credit  under  Order  Nos.  SOO  et 
aeq.  (Supplemental  Comments  of  Enron  Interstate 
Pipelines  (filed  Nov.  30, 1987)  and  Additional 
comments  and  Responses  of  Tenneco  Gas  Pipeline 
Group,  Inc.  (filed  Nov.  sa  1967).)  (See  also 
discussion  below,  Confirmation  of  sale  of  released 
gas.) 

'*  ANR.  letter  of  Jan.  12. 1966.  Appendices  A  and 
&  From  September  1966  through  August  1967,  less 
than  five  percent  of  the  total  released  gas 
transported  on  the  ANR  Pipeline  Company  system 
was  trcnsported  for  an  affiliate.  The  total  released 
gas  transported  for  1967  was  104.477  dekatherms. 
On  the  Colorado  Interstate  Gas  Company  system,  at 
least  50  percent  of  the  total  released  gas  transported 
was  transported  for  nonaffiliates  in  19B7.  The  total 
released  gas  transported  in  1987  was  13.642.031  Mcf. 

A  letter  from  Natural  dated  Nov.  3. 1987  indicates 
that  for  the  period  October  through  December  of 
1966.  at  least  three  percent  of  the  released  gas 
transported  was  transported  for  nonaffiliates. 

'•  EXXON  Corporation  (Exxon).  Members  of  the 
Northern  Distributor  Group  (Northern  Distributor 
Group),  U.S.  Department  of  Justice,  and  Tenngasco. 


•«SseiMW|161J(c). 
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state  the  rule  would  make  it  impossible 
for  a  shipper  to  ask  a  pipeline  to  convey 
confidential  information  about  the 
shipper  to  a  provider  of  gas  without 
risking  disclosure  of  proprietary 
information  to  the  shipper's  competitors. 
These  commenters  beJieve  the  proposed 
rule  penalized  customers  of  the 
pipelines. 

Two  commenters  suggest  revisions. 
Indicated  Producers  ask  the  Commission 
to  provide  a  eo-day  period  from  the  time 
of  request  before  the  information  wpuld 
be  released  to  prevent  competitive 
harm.  Columbia  Gas  believes  release  to 
other  pipelines  should  be  allowed  since 
many  transportation  requests  must  be 
processed  through  other  pipelines. 

Several  commenters  believe  that  the 
mafority  of  the  information  filed  with  a 
transportation  request  will  be  available 
to  anyone  under  the  log  and  acceas 
requirements  through  the  proposed 
recordkeeping  requirements  (proposed 
§  250.18(b)(6)  and  (f))-'*  Tenngasco 
states  this  idformadon  should  not  be 
available  to  other  parties  through  the 
proposed  recordkeeping  requirements.^" 

The  Commission  agrees  that 
information  filed  with  transportation 
requests  should  not  be  made  available 
to  maiiceting  affiliates.  This  requirement 
is  now  part  of  the  standards  of 
conduct.^*  In  addition,  the  Commission 
has  adopted  the  approaches,  as  is 
indicated  above,  of  having  the  filing 
requirements  apply  only  to  transactions 
involving  marketing  affiliates  and  of 
providing  a  reporting  delay  mechanism. 

d.  Capacity  information.  The 
Commission  proposed  to  prohibit 
pipelines  with  marketing  affiliates  from 
providing  information  to  affiliated 
shippers  re^nUng  the  availaUility  of 
capacity  for  transportation  service, 
unless  such  offer  or  infonnation  is 
simultaneously  communicated  to  aH 
potential  shippers.  "Potential  shippers" 
included  all  current  transportation  and 
sales  customers  of  the  pipeline  and  all 
persons  with  pending  requests  for 
transportation  service  or  for  information 
regarding  transportation  service  on  the 
pipeline.^  ^  (Proposed  8  161.3(d).) 

Two  commenters  ask  the  Commission 
to  clarify  the  term  "information  *  *  * 
regarding  the  availabiHty  of  capacity." 
The  term  could  refer  either  to  general 
infonnation  or  to  information  specific  to 
an  affiliate.^ Most  of  those  commenting 


^*  TexM  Gat  and  Temgatco. 

'•  Tenngaaco. 

'•  See  new  f  161  J(e). 

'^  52  FR  at  21586. 

"See  Panhandle  and  Texaa  Caa. 


on  this  stetioa  assume  the  information 
to  be  or  include  information  provided  to 
an  affiliate  in  response  to  a  wpedRc 
request  from  die  affiliate.^ 

Commenters  who  believe  the  section 
applied  to  specific  requests  for  affiliates 
state  it  would  be  overly  burdensome  to 
report  responses  to  specific  requests 
from  affiliates  simultaneously  to  all 
potential  Uppers.** They  also  point  to 
the  competitive  harm  to  the  afCUiate  tf 
the  response  to  the  affiliate's  request  is 
made  available  to  other  shippers.** 
These  commenters  suggest  the 
Commission  revise  the  rule  to  exempt 
routine  requests  by  marketing  affiliates. 

The  Commission  intended  the 
prohibition  against  revealing 
transportation  infonnation  to  an  affiliate 
unless  the  infonnation  was  given  to  all 
potential  shippers  to  apply  to  general 
information  concerning  transportation. 
The  Conunission  is  requiring  a  pipeline 
to  make  general  transportation 
information  available  to  all  potential 
shippers  if  it  makes  this  information 
available  to  an  affiliate.**  Ptnther,  the 
pipeline  must  disclose  immediately  any 
new  or  changed  general  infonnation  not 
available  to  nonaffiliated  marketers  if  it 
provides  such  information  to  affiliates 
as  part  of  a  response  to  a  specific 
request  from  an  affiliate.  The  fact  that 
such  new  or  changed  general 
information  is  contained  in  a  response 
to  a  specific  request  does  not  lessen  its 
potential  competitive  advantage  to  the' 
affilate,  nor  insulate  the  pipeline  from 
disclosing  the  general  information. 

a  Independent  functioning.  The 
Commission  proposed  that  employees  of 
the  interstate  pipeline  and  of  the 
marketing  affiliate  function 
independentiy  of  each  other  to  the 
maximum  extent  possible.  The 
Commission  also  sought  comments  on 
whether  organizational  separation  of 
personnel  and  facilitates  should  be 
required  of  any  interstate  pipeline  with 
a  marketing  affiliate,  so  that  employees 
of  the  pipeline  and  the  marketing 
affiliate  function  completely 
independendy  of  each  other.  The 
Commission  asked  whether  shared 
]}ersonnel  and  facilities  should  be 
prohibited.**  (Proposed  5  iei.3(e).) 

A  number  of  commenters  believe 
complete  separation  of  personnel  and 
facilities  should  be  required.**  while 


"Saa  «#,  Colaaobia  Caa  TranamiMion 
Cofporation  (Colaabia)  and  Teanaaaae.  Texaa  Gaa. 
however,  aaaioMd  the  oppoaile. 

"For  example.  Colmabia.  Enron,  and  Natural 

"Texa*  Gat  and  United.       , 

"See  new!  161  J(f). 

"52  FR  at  asSSand  ZlSaa 

"Pennioil  Company.  lowa-Olinois.  The  Prt)cesa 
Cat  Contumer  Group  (IVoceM  Gat).  Indiana  Utility 
Conaumer  Counaeior.  Maryland  Paopie'a  Cooaaei. 


Others  believe  it  should  not  be 
required.**  Some  suggest  requiring  a 
modified  form  of  separation.  They  state 
the  operating  functions  of  the  pipelines 
such  as  sales  and  transportation  should 
be  separate  from  the  operating  functions, 
of  any  marketing  affiliate  such  as 
supply,  acquisition,  sales,  dispatching, 
and  balancing.  They  believe,  however, 
that  some  sharing  should  be  allowed, 
such  as  affiliates  **  or  support  functions 
including  telephone,  printing  equipment, 
billing,  cash  management,  personnel, 
legal,  and  accounting.**  Some 
commenters  believe  that  prohibition 
against  shared  personnel  and  facilities 
should  not  apply  when  a  marketing 
affiliate's  activities  are  restricted  to  the 
movement  of  take-or-pay  relief  gas.** 

The  Commission  does  not  agree  with 
the  commenters  who  state  that  a 
complete  separation  of  pipeline  and 
marketing  affiliate  personnel  and 
facilities  is  necessary  to  prevent  unduly 
discriminatory  conduct.  "The 
Commission  believes  less  drastic 
requirement  will  achieve  the  same  result 
without  imposing  one  form  of 
organization  on  all  pipelines  no  matter 
what  their  circumstances.  The 
Commission  believes  the  standards  of 
conduct  and  the  reporting  requirements 
proposed  in  this  rule  will  be  a  sufficient 
deterrent  to  preferential  treatment  of  a 
marketing  affiliated  by  its  affiliated 
pipeline  because  its  transactions  with  its 
marketing  affiliates  will  be  open  to 
public  scrutiny  and  because  it  will  be 
snbfect  to  enforcement  actions  in  the 
event  it  violates  a  standard  of  conduct. 
The  Commission  therefore  is  not 
mandating  organizational  separation, 
but  only  requiring  that  it  be  undertaken 
to  the  maximum  extent  practicable. 
Different  pipelines  are  faced  with 
different  practical  circumstances  and 
may  not  be  able  to  accomplish 
organizational  separation  to  the  same 
degree.  However,  in  any  particular 
proceeding  to  consider  allegations  that 
a  pipeline  has  imprt^erly  shared 


Minneaota,  Conaoiidated  Fuel  Supply.  Inc.  & 
AMCAS,  Inc.  (ConaoUdatod  FM).  Bntrade.  Hadaon. 
Natural  Gaa  Claaringhaaae.  Northrume.  Ohio  Cat 
Maikating.  The  Praducar4riaiieiar  Tranaportation 
Croup,  PSL  tnc^  Suaahine  Energy  Company 
(Smririne),  Indnabia]  Energy  Servicet  Company 
(OSSCO).  ma  Yaakaa  Cm  Company  (Yankee). 

"Bxxoik  Eaatem  Kantacky.  ANR.  Ariia.  Enron. 
Interatate  Nataral  Gaa  Aaaoaabon  of  America 
(INCAA).  Moonlain  F^  Natural  Caa,  Southern 
Natural  Gat  Company  (SONAT).  Texat  Eaitem 
Traaaorianoa  Coiiwretion  (Texas  Eaatem).  Delta 
Natural  Gat  Coavaay  (DelU),  SNC  Trading  Ina 
(SNG).  and  Tem^aaoo. 

"El  Patco  and  Virginia  State  Corporation 
Commission  (Virginia). 

"Columbia  Gas.  Panhandle,  WilKams,  and  Enron 
Gat  Marketing.  Inc  (Enron  Gas  Marketing). 

"Tenneaaea  and  Enron  Gaa  Maiketmg. 


information  with  an  affiliate,  the  degree 
of  organizational  entanglement  between 
the  two  will  be  a  factor  to  be 
considered.  In  any  event,  the 
Commission  has  clarified  this  section  to 
state  that  separation  of  employees  and 
facilities  refers  to  operating  personnel. 
The  Commission  does  not  believe  it  is 
necessary  to  require  separation  of 
support  personnel  to  prevent  the 
occiuxence  of  undue  preferential 
treatment  of  a  marketing  affiliate  by  its 
affiliated  pipeline. 

The  Commission  does  not  believe  that 
a  requirement  to  separate  employees 
and  facilities  of  a  pipeline  and  its 
marketing  affiliate  to  the  maximum 
extent  practicable  will  discourage  a 
pipeline  fiY)m  having  a  marketing 
affiliate,  even  if  it  is  a  small  pipeline. 

A  number  of  commenters  are 
concerned  with  the  effect  of  the 
proposed  rule  on  pipelines'  ability  to 
mitigate  take-or-pay  liabilities.  Some 
believe  a  prohibition  against  sharing  of 
employees  and  facilities  between  a 
pipeline  and  its  marketing  affiliate 
would  reduce  the  pipeline's  ability  to 
mitigate  take-or-pay  liability.*"  The 
Commission  believes  that  a  pipeline  can 
undertake  take-or-pay  negotiations  even 
if  the  pipeline  and  its  marketing  affiliate 
do  not  share  any  personnel.  Thus,  the 
Commission  has  retained  this 
requirement. 

/.  Prohibition  of  tying.  The 
Commission  proposed  to  prohibit  a 
pipeline's  conditioning  or  tying  an 
agreement  to  release  gas  subject  to  take- 
or-pay  relief  to  an  agreement  by  the 
producer  (or  a  customer/ end  user)  to 
obtain  services  bom  any  affiliate  of  the 
pipeline,  or  to  an  offer  by  the  pipeline  to 
provide  or  expedite  transportation 
service  to  its  affiliate  relating  to  the 
released  gas.""*  (Proposed  S  161.3(1).) 

Some  commenters  state  the  rule  is 
needed  and  suggest  that  it  be  broadened 
to  preclude  tying  use  of  an  affiliate  or 
expedited  transportation  service  to  any 
gas  that  is  released,  not  just  released 
gas  subject  to  take-or-pay  relief,  and  to 
future  purchases  by  pipelines  for  system 
supply.' '  Some  commenters  state  there 
would  be  no  transportation  preference 
for  released  gas  and  ask  the 
Commission  not  to  condition 
transportation  on  released  take-or-pay 
liability.** 


•»  See.e.g..  Arkla.  Enron.  Natural  Gas.  SONAT. 
Tennessee,  and  Transco  Gas  Company. 

"  52  FR  at  21566. 

•*  Entrade.  lESCO.  and  Natural  Gas 
Clearinghouse,  respectively. 

**  See  e.g..  Hadson  and  NACASCO.  |n& 


Pipeline  commenters  direcdy 
addressing  this  section  state  they  do  not 
tie  the  release'  of  gas  to  use  of  an 
affiliate.*"  Natural  states  it  has  no 
objection  to  prohibitions  against 
requiring  released  gas  to  be  sold  through 
an  affiliate  or  giving  an  affiliate 
preferential  access  to  released  gas.  It 
does  object,  however,  to  the  prohibition 
against  granting  preferential 
transportation  rights  for  released  gas. 
The  commenters  believes  this 
prohibition  interferes  with  take-or-pay 
negotiations.  Several  commenters 
believe  the  Commission  should  deal 
with  restrictions  on  take-or-pay  reUef  in 
the  proceedings  imder  Order  Nos.  438 
and  500  rather  than  in  this  rulemaking.** 

The  Commission  believes  tying  an 
agreement  to  release  gas  subject  to  take- 
or-pay  relief  to  an  agreement  by  the 
producer  (or  a  customer/end-user)  to 
obtain  services  from  any  affiliate  of  the 
pipeline  or  to  an  offer  by  the  pipeline  to 
provide  or  expedite  transportation 
service  to  its  affiliate  for  the  released 
gas  is  an  unduly  discriminatory  practice. 
The  Commission  has  adopted  this 
provision  to  prevent  this  imduly 
discriminatory  practice  in  the  natural 
gas  market. 

The  Commission  does  not  believe  the 
rule  should  be  broadened  to  include 
other  releases  or  purchases  of  gas.  The 
commenters  that  favor  such  action  have 
not  provided  the  Commission  with  any 
information  that  such  incidents  are 
occurring.  Furthermore,  the  Commission 
has  no  such  information  from  any  other 
source.  Therefore,  it  does  not  believe 
that  it  is  appropriate  to  broaden  the  rule 
at  this  time. 

g.  Confirwbtion  of  sale  of  released  • 
gas.  The  Commission  proposed  requiring 
pipelines  with  marketing  affiliates  to 
confirm,  if  asked,  when  independent 
marketers  or  producers  are  selling 
released  gas,  so  that  the  pipeline's 
purchasers  may  know  when  these  sales 
are  mitigating  the  pipeline's  take-or-pay 
Uability.  Any  false  or  misleading 
information  about  take-or-pay,  such  as 
where  a  pipeline  or  an  affiliate  states 
there  will  be  a  take-or-pay  billing  credit 
that  will  flow  to  the  pipeline  customer  if 
the  customer  purchases  gas  from  the 
affiliate,  was  to  be  considered  a 
violation  of  the  proposed  rule's  reporting 
requirements.**  (Proposed  §  161.3(g).) 

Pipeline  commenters  state  generally 
the  proposed  requirement  is  not  relevant 
to  discriminatorj'  practices,  inhibits 
take-or-pay  setUements,  and  is  not 


"ANR  and  EL  Paso. 

»♦  See  e.g..  El  Paso  and  Natural. 

*'  52  FR  at  21586 


needed  with  regard  to  the  making  of 
false  statements.** 

Several  pipeline  commenters  state 
they  do  not  know  in  any  given 
fransaction  whether  independent 
marketers  or  producers  are  selling 
released  gas,  so  that  compliance  with 
the  requirement  would  be  impossible.** 
Some  commenters  state,  however,  that 
when  the  transporting  pipeline  releases 
the  gas,  the  pipeline  can  tell  which 
sources  of  gas  are  sources  of  released 
gas  or  result  in  take-or-pay  relief.  The 
exact  allocation  or  disposition  of  the 
released  gas  is  determined  by  the 
marketer,  however,  not  the  pipeline.**  El 
Paso  states  that  simply  knowing  gas  is 
released  gas  does  not  mean  the 
transporting  pipeline  knows  what  take- 
or-pay  relief  will  be  obtained  or  by 
•whom.  Texas  Gas  indicates  it  can  tell 
whether  released  gas  is  actually 
involved  in  a  particular  sale  or  whether 
take-or-pay  credit  is  received,  but  not 
until  weeks  or  months  after  the  sale. 

Several  commenters  refer  to  a  list  of 
released  gas.  Texas  Gas  believes  the 
Commission  should  encourage  a  list 
showing  where  and  with  what  producers 
a  pipeline  has  entered  into  release 
agreements.  This  commenter  was  willing 
to  identify  publicly  ail  gas  it  has 
released  by  producer  and  location. 
Natural  states  it  gives  out  a  list  of 
released  gas  on  its  system  on  request. 
Tennessee  objects  to  being  required  to 
provide  a  released  gas  list  stating  it  is 
not  related  to  the  marketing  affiliate 
problem  and  not  warranted  to  require 
pipelines  with  marketing  affiliates  to 
provide  such  a  list  when  pipelines 
without  marketing  affiliates  are  not 
required  to  do  so. 

The  Commission  agrees  with  the 
comments  that  a  pipeline  may  not  know 
immediately  whether  a  given 
transaction  involves  released  gas  or 
take-or-pay  relief.  The  Commission 
believes  that  whether  or  not  a  pipeline 
kno'A's  a  given  transaction  involves 
released  gas  or  take-or-pay  relief,  a 
pipeline  does  know  its  sources  of  gas 
and  can  confirm  when  these  sources  are 
souices  of  released  gas  or  result  in  take- 
or-pay  relief.  The  Commission  notes  that 
several  pipeline  commenters  have  a  list 
of  such  sources  or  are  willing  to  provide 
one. 

Tlie  Commission  has  clarified  the  rule 
to  reficct  it  is  concerned  with  supplies  of 
gas  mitigating  the  take-or-pay  liability  of 
the  transporting  pipeline.  The  rule 
applies  to  information  relating  to  gas 


**  Exxon.  ANR.  and  El  Paso. 
*'  See  e.g..  Columbia  Cat  INGAA.  and 
Tenness«e. 
**  Natural  Panhandle,  and  Texas  Gas. 
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mitigatiiig  the  pipeline's  take-or-pay 
liabUity  rather  than  to  specific 
tranaacHons.**  The  Commission  is  j 
requiring  a  pipeline  to  identify         I  ■ 
infonnation  relating  to  released  gas  that 
is  mitigating  its  take-or-pay  HabUity  if 
the  pipeline  has  provided  this  | 

information  to  a  marketing  affiliate. ' 

For  purposes  of  this  provisi(m,  the 
Commission  considers  any  false  or 
misleading  information  provided  under 
the  terms  of  this  Final  Rule  by  pipelines 
with  regard  to  released  gas  and  take-or- 
pay  credits  to  be  a  violation  of  the 
reporting  requirements.  Again,  the    i 
Commission  is  acting  to  prevent       I 
competitive  abuses  resulting  from  any 
such  intentional  inaccivacy  as  to  the 
take-or-pay  credit  available  from 
transportation  of  released  gas  which 
could  accrue  to  the  benefit  of  the 
marketing  affiliate. 

h.  Log  of  contact  with  potential 
shippers.  The  Commission  proposed  that 
pipeline  personnel  having  contact  with 
any  potential  shippers  must  maintain 
logs  showing  all  requests  for 
transportation  and  their  disposition  in 
accordance  with  applicable  Commission 
regulations  and  report  those  data  as 
required  by  the  regulations.***" 
(Proposed  §  iei.3|h).] 

Commenters  raise  several  objections 
to  the  iHoposed  log  requirement.  Several 
commenters  ask  the  CommisaicHi  to 
define  "contact"  '<>*  Some  believe  die 
requirement  is  too  broad  if  it  applies  to 
unauthorized  personnel,  preliminary  or 
informal  communications,  at  general- 
inquiries.*'*'  Commenters  ask  the 
CommissicR)  to  restrict  the  requirement 
to  contact  personnel,  final 
transportation  requests,  and  written 
requests.**" 

The  Commission  believes,  as  do  some 
commenters,  that  this  requirement  may 
be  duplicative  of  other  requirements 
such  as  f  284.13  of  the  Commission's 
regulations  which  is  a  log  of  all 
transportation  requests  and  of  the  log  in 
S  250.ie(b)(6)  of  the  rule  which  woukl 
contain  requests  by  affiliates  for 
transportation  service.***'*  The         t 
Commission  also  agrees  that '         \ 
preliminary  contacts  by  a  shipper  or 
marketer  with  a  pipeline  may  be 
proprietary  in  natiue.****  The 


*•  See  new  |  iei.3(i). 

'"•szFRstasae. 

><"  See  e^.,  Kentucky  We«t  and  Bntrade. 
■**  Arida.  TennesM*.  and  Panhandle, 
recpectively. 

'"Arkla.CityofWillcox4AEP,andAGAj  • 
reapectively.  ' 

■0*  See,  e.g..  Enron.  EI  Paso.  Colombia  Gas.  and 
INGAA. 

•••  See.  e.g..  NIPSCO  and  Ofy  of  Willcox  a  ABP. 


Commission  believes  that  a  log  of  aB 
contacts  with  potentid  shippers  is 
unnecessary  and  may  be  detrimental  to 
competition.  Therefore,  it  is  not  adopting 
this  proposal. 

/.  Written  procedures  to  show  how 
prohibited  practices  have  been 
eliminated.  The  commission  proposed 
requiring  {Mpelines  with  marioetiog 
affihates  to  develop  writ|en  proeedmes 
to  enable  shippers  and  ^  Commission 
to  determine  bow  prohiUted  practices, 
such  as  enforcement  of  tariff 
requirements,  nondisclosure  of 
nonaffiliated  shipper  information  to  an 
affiliate,  and  preferential  disposition  of 
affiliate  transportation  requests,  have 
been  eliminated.'***  (Proposed 
9  161.3(i).) 

Several  commenters  object  to  the 
assumption  that  the  pipelines  are  guilty 
of  prohibited  practices.'**^  Kentucky 
West  suggests  the  Ccmunission  revise 
this  section  simply  to  require  pipelines 
to  develop  written  guidelines  which 
ensure  transportation  services  are 
rendered  pursuant  to  the  standards 
proposed.  *°*  Other  commenters  beheve 
written  procedures  should  only  be 
required  where  prohibited  activity  has 
been  proved  or  where  there  are 
colorable  allegations  of  a  specific 
anticompetitive  practice.**"  Columbia 
Gas  believes  the  requirement  should  be 
eliminated. 

Hie  Commission  agrees  with  the 
comments  that  the  characterization  of 
pipeline  conduct  is  unnecessary  and  has 
deleted  this  reference  from  the  rule.  The 
Commission  is  requiring  the  provision  of 
written  procedures  stating  how  the 
pipeline  plans  to  implement  the 
requirements  of  the  standards  of    , 
conduct.  The  Commission  beUeves  this 
requirement  is  necessary  because  it  will 
inform  pipeline  employees,  marketers, 
and  the  Commission  of  pipeline 
procedures.  The  Commission  believes 
these  written  procedures  are  all  the 
more  necessary  because,  as  stated 
previously,  pipelines  do  not  currently 
have  standards  of  conduct. 

4.  Reporting  requirements.  In  general, 
the  Commission  is  adopting  the 
approach  that  a  pipeline  must  file 
.  infonnation  on  transportation  requests 
in  which  a  marketing  affiliate  is 
involved  that  have  commenced  30  days 
or  more  earlier.  A  pipeline  must  keep 
the  same  infonnation  for  transportation 
requests  in  which  mmaffiltated  shippers 
are  involved,  but  is  not  required  to  file 


the  information  which  is  available  only 
to  die  Commission  orio  the  public  upder 
the  QmnnissIoD's  discovery  rules. 

Both  the  reporting  requirement  and 
die  maintenance  requirement  are  limited 
to  the  p«1od  up  to  the  end  of  calendar 
year  1968.  As  discussed  earlier,  because 
there  is  a  poisibOity  that  market  affiliate 
abuses  may  not  be  a  serious  long-term 
problem  as  transportation  service 
becomes  mxae  competitive,  the 
Commission  is  limiting  the  reporting 
requirement  The  Commission  expects 
that  this  will  protect  the  public  from  the 
possible  exercise  by  pipelines  of 
residua]  market  power  over 
transpOTtation  service  as  the  industry 
moves  toward  increased  competition.  If, 
at  the  end  of  this  period,  the 
Commisrion  affirmatively  finds  a  need 
to  extend  the  reporting  requirranent  it 
may  do  so. 

The  Commission  proposed  requiring 
pipelines  with  marketing  affiliates  tq  file 
certain  items  of  information.  These 
items  were  (1)  a  list  of  personnel  and 
facilities  shared  with  an  affitiated 
marketing  ot  brokering  company,  (2)  the 
information  and  format  required  for  a 
valid  request  for  transportation  service. 
(3)  jHticedures  used  to  address  and 
resolve  complaints  by  shippers  and 
potential  shippers,  (4)  procedures  used 
to  inform  shippers  and  potential 
shippers  of  the  availabiUty  and  pricing 
of  transportation  service  and  the 
capacity  of  the  pipeline  available  for 
use,  (5)  tariff  provisions  containing  the 
first  four  items,  and  (6)  a  log  of  all 
requests  for  transportation  service.*  *** 
The  log  contained  a  number  of  separate 
requirements.  (Proposed  Part  250.) 

The  Commission  further  proposed 
requiring  pipelines  with  marketing 
affiliates  to  make  the  filings  and  &e  log 
available  to  the  public  by  providing  a 
paper  copy  at  their  principal  places  of 
business  and  copies  by  mail  within 
seven  calendar  days  of  a  written 
request  In  addition,  the  Commission 
proposed  requiring  pipelines  to  provide 
24-hour  access  by  electronic  means  to 
the  data  required  to  be  maintained  in 
diekig.*** 

Some  commenters  generally  support 
the  proposed  reporting  requirements.*  *• 
Others  believe  the  proposed  reporting 
requirements  were  unjustified,***  and 


■o«  52  nt  at  21588.  Smo/m  at  21580-21581. 

■"  See  e.g..  Columbia  Gas,  Enron,  Kentucky 
West. 

'"  Kentucky  Weat. 

">*  Northern  Border  Pipeline  Company  (Noriham 
Border)  and  El  Paso,  respectively. 


■  ■<>  Proposed  |  ZSaiS  (a)  and  (b).  52  PR  at  21S6S- 
21587. 

■"Proposed  1 25au(f). 

■  ■*  See  eg^  AGD,  Producer  Assodationt. 
Consolidated  Edison.  Public  Service  Eiectiic  S  Gaa 
Company  (Public  Service).  Wisconsin  Distributor 
Group,  and  Consolidated  Fu«L 

* "  See  «#.  Exxon,  Columbia  Gas,  El  Paso, 
Enron,  Natural,  and  Entrade. 


stiU  odiers  believe  dtey  should  be 
modified."* 

Consolidated  Edison  states  diat 
contemporaneous  full  disclostu^  is  the 
most  effective  deterrent  to  favoritism, 
undue  discrimination,  and 
anticon^etitive  conduct.  Producer 
Associations  believe  the  public  access 
requirements  would  mitigate  die 
"insider"  advantage  of  affiliates.  This 
commenter  points  to  the  former 
requirement  that  self-implementing 
transportation  transactions  be  reported 
to  the  Commission  within  48  hours. 
Order  No.  436  repealed  this  requirement 

The  Commission  has  furdier 
considered  the  reporting  requirements 
and  has  revised  and  narrowed  some 
requirements  as  explained  below. 

a.  Proposed  §§25ai6(bHl)  through 
(b)(S).  llie  Commission  proposed 
requiring  pipelines  to  file  as  tariff 
provisions  a  list  of  personnel  and 
facilities  shaml  with  an  affiliated 
marketing  or  brokering  company,  the 
infonnation  and  format  required  for  a 
valid  request  for  tranqiortation  service, 
procedures  used  to  address  and  rcnolve 
complaints  by  shippers  and  potential 
shippers,  procedures  used  to  inform 
shipper  and  potential  shippers  of  the 
availability  and  pricing  of  transportation 
service,  and  the  capacity  of  the  pipdine 
available  lot  use. 

Some  commenters  beMeve  the 
information  required  for  a  valid 
transportation  request  (proposed 
S  250.16(bH2))  and  procedures  to  inform 
shii^rs  of  ^  availability  and  pricing 
of  transportation  service  (proposed 
S  250.ie(b)(4)),  duplicate  information 
already  contained  in  pipeline  tariffs  and 
should  not  be  required.  • '»  Mid 
Louisiana  Gas  Company  objecto  to  the 
refiling  and  subsequent  amendment  of 
tariffs  containing  the  information 
required  in  proposed  5  250.16(b)(lH4) 
on  the  groimd  that  multiple  fUiiiqg  fees 
would  be  incurred. 

To  the  extent  that  the  requirementa 
duplicate  existing  tariffs,  die  rule  does 
not  require  refiling  of  the  tariff.  A 
pipeline  must  file  new  tariff  provisions 
widi  the  vaBd  request  and  availability 
and  pricing,  infonnation  if  it  does  not 
have  existing  tariff  provisions  with 
diose  procedures,  lie  Commission  will 
waive  fees  for  those  restating  tariff 
provisions.  The  Commission  is  requiring 
that  diese  filings  be  updated  quarterly. 

b.  Log  of  transportation  requests.  Tbe 
Commisaon  proposed  requiring 
pipelines  to  file  a  log  (rf  all  requests  for 
transportation  service.  The  log  would 
contain  a  number  of  specific  items  of 


information  *  **  and  would  be  available 
to  die  public.  (Proposed  §  25ai6(bX6).) 

The  major  objections  of  those 
opposed  to  die  transportation  request 
log  were  that  creating  and  maintaining 
the  log  was  burdensome  and  disclosed 
confidential  information.  *  **  A  number 
of  commenters  state  the  requirementa 
would  disclose  confidential  information 
including  key  elementa  or  proposed  and 
executed  contracta  for 
transportation  ***  and  infonnation  on 
take-or-pay  settleraento  such  as  duration 
and  transportation  rate  dis<»unts. '  *' 
(Confidentiality  of  inknnation  is 
discussed  below.) 

The  Commission  agrees  with 
commenta  that  to  protect  the 
confidentiality  of  competitively  sensitive 
infonnation  the  rqwrting  requirementa 
in  this  rule  should  be  ctmsistent  with 
Commission  reporting  requirementa 
under  die  open  access  transport^ion 
regulations.  **<*  llierefore.  the 
Commission  will  require  a  pipeline  to 
specify  the  producing  area  where  the 
source  of  gas  is  located  and  the  state  at 
location  of  the  end  user,  but  will  not 
require  it  to  name  die  soorce  of  gas  ot 
the  end  user.  For  the  same  reasons,  the 
Commission  will  allow  for  a  Isf  time 
between  die  oommencement  of 


"*  Sms.^..  Indicated  hocadures  and  Unhad. 
"*  Columbia  Gas  and  EnitMi. 


"•  Proposed  |  25aie(bH8)  reqirfred  the  foHowing 
.  information:  (I)  Date  of  reoeipt  of  the  raquest;  (ii) 

date  of  conuntiBteatian  if  n^ieal  ia  Ncaivad  Iv 
mail:  (ili)  date  raqueat  wm  accapted  u  valid:  (iW 
affiliation  of  the  requester  with  the  pipeline  and  the 
extent  of  the  ptpeHne's  allffiation  with  the  person  to 
be  provided  transportalkai  service;  (v)  eIRIietion  of 
the  re«|ueeter  with  the  sapplien  (vi)  identity  of  the 
shipper;  ( vii]  volumes  of  gas  to  be  transported  on  a 
dally  basis;  (viii)  source  of  the  gas;  (Ix]  date  service 
is  requested  to  commence  and  terminate:  (x)  receipt 
and  delivery  points  between  which  the  gas  is  to  be 
transported  end  the  dMuwe  to  be  tmnqxvted:  (xi) 
whether  service  la  firm  or  intertuptible;  (xii)  the  end 
user  of  the  gas:  (xHi)  traaapartatioa  retee;  (xiv) 
whether  the  gas  is  sub|ect  to  take-ori>ay  relief;  (xv) 
whether  and  by  bow  much  the  ooet  of  gas  to  an 
afOliated  marketer  exceeds  the  price  received  for 
the  sale  of  the  gas  by  the  nfBUeled  OMrkeler  (xvi) 
the  existence  and  duratiiai  of  a  diecowttt;  (xvii) 
current  status  of  the  reqneet  incindii«  whether  h  is 
incomplete,  comptele  end  pending,  withdrawn,  or 
denied  and  the  reason  why  (xviii)  the  position  of  the 
request  in  the  tranaportatian  request  qnene;  (xix) 
the  disposition  of  the  reqeeet  imdMbig  the  date  the 
requester  was  notified  at  ^  aveilaWily  of 
capacity,  the  date  the  contract  was  executed,  the 
date  service  actually  coounenoed.  and  any 
explanation  concerning  the  diapoeitiaa  of  iIm 
request:  and  (xx)  any  ooaplatarts  by  the  shiptMr  or 
end  user  concerotaig  the  raqaeetad  or  fomlsiied 
service  and  the  dUpoettion  of  suds  oooplaints. 

■ "  Burdensome:  Exxon.  ConsoUaled  Gas.  B 
Paso.  Enron,  Natural,  Seagull,  and  VS.  Depanment 
of  Justice. 

Disclosure  of  confidential  infomation:  iataratia, 
Exxon.  Indicated  Prodncers.  Natural  Gas  Sunily 
Association,  Enron,  ihrited  Gaa,  and  U.S. 
Departnent  of  Justice. 

"•Exxon. 

"•United  Gas. 

>*•  See  e.g..  it  CFR  2S4.10S  and  2S4.223(f)  (1867) 
and  comments  on  Natural  and  Northern  Border. 


transportation  and  public  access  to  the 
information.  (See  discussion  below.) 

The  Commission  recognises,  as  stated 
by  some  commenters,  that  some  of  the 
data  required  by  the  reporting 
requirements  may  already  be  required  - 
by  other  Commission  regulations.  *** 
However,  diese  other  r^nlations  do  not 
retjnire  detailed  information  concerning 
pipeline-naiketiiig  affiliate  transactions 
or  nonaflDiate  transactions,  and, 
therefore,  cannot  be  used  to  detect 
undue  diacrirainatian  by  a  pipeline  in 
favor  of  ita  mariceting  affiUate.  The 
Commission  believes  die  items  of 
information  requked  in  the  final  rule  are 
necessary  to  allow  meaningful 
monitoring  of  unduly  discriminatory 
conduct  i^  pipelines.  The  Commission 
has  thus  adopted  reporting  requirementa 
for  a  pipeline's  transactions  wldi  ita 
marketing  affiliate  and  record 
maintenance  requirementa  for  a 
pipeline's  transactions  with 
nonaffUtates. 

The  Commission  also  agrees  with 
comments  that  some  of  the  data 
required,  such  as  the  sunnier  of  die  gas, 
the  end  user,  and  whether  m  not  the  gas 
is  subject  to  take-or-pay  relief,  are 
available  from  shippers  rathw  than 
fripeUoaa.  *■'  The  CtHamission  notes 
that  this  infonnation  (modified  to  state 
of  location  for  the  end  user  and 
producing  area  for  the  suppHer)  must 
now  be  suppfied  only  for  requesta  for 
transportation  in  wUch  an  affiliated 
marketer  is  involved.  The  Comraissioa 
believes  the  provision  of  this 
information  is  essential  to  the 
prevention  and  correction  of  undue 
discrimination  by  a  pipeline  in  tavor  (rf 
its  marketing  af^te.  The  Commission 
has  thus  adopted  the  approach  that  a 
valid  transportation  request  in  which  an 
affiliated  marketer  is  involved  must 
include  the  items  in  the  transportation 
request  log. 

c.  Confidentiality  of  information.  A 
number  of  commenters  state  that 
making  some  of  the  items  of  infonnation 
in  the  proposed  transportation  request 
log  available  to  the  public  would  cause 
competitive  harm  to  marketars.  *" 
Almost  all  such  commenters  mention  the 
source  of  the  gas  and  the  end  user. 
Other  items  of  information  include  the 
affiliation  of  the  requester  with  the 
supplier,  daily  volumes  of  gas  delivered, 
receipt  and  delivery  points,  the 
transportation  rates  fm  the  service. 


>  Sse  ej;..  Northern  Bofder.  taihomUe,  and 


>••  5te  «#.  INGAA.  Natural  PMhandle.  and 
Texas  Gas. 

>"  See  e.g..  Eastern  Kentucky.  ANR.  AGA. 
Entrade,  and  NAGASCO,  Inc. 
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whether  the  gas  is  subject  to  take-or-pay 
relief,  the  transaction  profits  of  affiliated 
marketers,  and  the  status  of  the 
request.  **♦ 

The  Commission  agrees  with  the 
commenters  that  protection  of  sensitive 
marketing  information  is  in>portant  to 
the  pre8er\'ation  and  fostering  of 
competition  within  natural  gas  markets. 
The  Commission  is,  accordingly, 
requiring  the  reporting  of  the  producing 
area  in  which  the  source  of  gas  is 
located  and  the  state  of  location  of  the 
end  user  rather  than  their  names.  In 
addition,  the  Commission  agrees  with 
comments  "^  and  has  clarified  the  final 
rule  to  require  pubUc  access  to 
information  in  the  log  only  after  the 
commencement  of  transportation.  The 
Commission  believes  these  revisions 
will  protect  the  confidentiality  of  the 
information  to  be  provided.  They  are 
also  consistent  with  the  Commission's 
open  access  transportation  provisions. 

The  U.S.  Department  of  Justice 
suggests  revising  the  rule  to  require 
disclosure  only  of  transactions  involving 
affiliates.  The  Department  objects  to 
disclosure  of  competitively  sensitive 
nonafflliate  information.  It  also 
maintains  that  nonaffiliates  do  not  need 
information  about  each  other's 
shipments  to  detect  discrimination  in 
favor  of  affiliates.  The  commenter  states 
they  need  only  details  of  their  own 
transportation  requests  (which  they 
have)  and  the  details  of  the  pipeline's 
transactions  with  its  affiliate  to  provide 
the  necessary  basis  for  comparison.  ••• 

The  Commission  believes,  as  is 
implicit  in  the  view  of  the  U.S. 
Department  of  Justice,  that  information 
concerning  transactions  of  affiliated 
marketers  will  be  most  important  for 
alerting  both  the  Commission  and  a 
nonaffiliated  marketer  as  to  whether  or 
not  imdue  discrimination  may  exist.  A 
nonaffiliated  marketer  will  be  able  to 
establish  whether  or  not  it  has  been 
discriminated  against  by  having  access 
to  information  concerning  a  pipeline's 
transactions  with  its  affitiates  and 
comparing  that  information  with  its  own 
information  concerning  its  own 
transactions.  Accordingly,  the 
Commission  is  requiring  a  pipeline  to 
keep  records  and  file  information 
concerning  requests  for  transportation  in 
which  a  marketing  affiliate  is  involved. 


"*  Conunentera  varied  m  to  when  they  thought 
this  infornyition  had  to  be  made  available,  for 
example:  when  a  request  for  transportation  is  made 
(Entrade)  and  unclear  whether  information  is  to  be 
immediately  available  (Exxoo).  Producer 
Associations  states  there  should  be  a  one  business 
day  lag  in  posting  changes  in  the  transportation  log 
on  the  electronic  system. 

"*  See  e.^..  Indicated  Producers. 

■  **  U.S.  Departmenl.of  Justice.  ' 


Information  concerning  a  pipeline's 
transactions  with  nonaffiliated  shippers 
will  stiU  be  necessary,  however,  to 
permit  comparisons  of  a  pipeline's 
treatment  of  different  nonaffiliated 
marketers  and  the  overall  treatment  of 
affiliated  marketers  with  the  treatment 
of  nonaffiliated  marketers.  The 
Commission  is  thus  requiring  a  pipeline 
to  maintain,  but  not  file,  information  on 
requests  for  transportation  service  by 
nonaffiliated  shippers.  This  information 
will  be  available  to  the^^omraission  on 
reqiiest  and  to  the  public  under  the 
Commission's  discovery  rules. '*'' 

d.  Technical  changes  in  the 
transportation  log.  The  Commission  has 
made  some  technical  changes  in  the 
transportation  log  as  the  result  of  ataff 
review.  The  Commission  has  deleted  the 
requirement  that  shipper  affiliation  with 
the  supplier  be  reported  as  not  germane 
to  this  rule.  The  Commission  has 
narrowed  the  requirement  concerning 
receipt  and  delivery  points  so  that  only 
one  distance,  the  distance  between  the 
receipt  and  delivery  points  that  are  the 
furthest  apart,  must  be  reported,  rather 
than  the  distances  between  each  pair  of 
receipt  and  delivery  points.  The 
Commission  is  requiring  a  pipeline  to 
report  the  identity  of  the  rate  schedule 
applying  to  a  transportation  request 
Tlie  requirement  regarding  the  reporting 
of  the  volume  of  gas  to  be  transported 
has  been  clarified  to  be  the  total 
contract  volume  and  the  maximum  daily 
contract  volume,  as  opposed  to  volumes 
of  gas  to  be  transported.  The  rule  also 
now  specifies  that  records  are  to  be  kept 
until  Dec  31, 1989  and  that  information 
that  is  to  be  maintained  only  must  be 
maintained  in  computerized  form, 
according  to  Commission  specifications. 

5.  Supplemental  Comments  of  Enron  and 
Tenneco 

Two  pipeline  commenters  filed 
additional  comments  and  a  joint 
appendix  after  the  Opportimity  for  Oral 
Presentation  held  on  Oct.  20, 1987. '•• 
Both  commenters  favor  the  fair  and 
equitable  administration  of  tariff 
provisions  and  the  use  of  reporting 
requirements  to  achieve  the  objective  of 
a  competitive  market. 

The  Commission  agrees  in  part  with 
Eiiron's  suggestion  that  it  require  a 
pipeliAe  to  maintain  records  of 
transportation  internally  and  file  a 
monthly  transportation  request 


>"  IS  CFR  385.401-411  (1967J.  FERC  Stata.  ft 
Regs.  H  280137-28,846.  62  FR  6857  (Mar.  6. 1987). 

>>•  Supplemental  Comments  of  Enron  Interstate 
Pipelines  (filed  Nov.  30. 1967);  Additional  Comments 
and  Responses  of  Tenneco  Gas  Pipeline  Group.  Inc. 
(filed  Nov.  30. 1967);  and  Appendix  to  Comments  of 
Tenneco  Gas  Pipeline  Group  and  Enron  Interstate 
Pipelines  (Joint  Appendix]  (filed  Nov.  3a  1987). 


processing  report  based  on  the 
transportation  log  proposed  in  the 
NOPR.  The  Commission  has  adopted  the 
requirement  diat  information  concerning 
a  transportation  request  of  a  nonaffiliate 
be  kept  by  the  pipeline.  The  Commission 
is  requiring  the  monthly  filing  only  of 
data  concerning  a  transportation  request 
of  an  affiliate. 

Both  Enron  and  Tenneco  ask  the 
Commission  to  delete  some  items  from 
flie  transportation  log.  •  *•  The 
Commission  has  not  adopted  these 
suggestions  because  it  believes  these 
items  of  information  are  needed  to 
establish  the  comparability  of  affiliate 
and  nonaffiliate  transactions  and  the 
existence  of  unduly  discriminatory 
treatment  with  regard  to  gas  subject  to 
take-or-pay  relief  or  transactions 
involving  losses. 

Both  commenters  suggest  the 
Commission  require  a  pipeli|ie  to 
provide  a  list  of  all  producers  and 
working  interest  owners  and  the  sources 
of  supply  eligible  for  transportation 
pursuant  to  offers  of  credit  under  Order 
Nos.  500  etseq.  The  Commission  is 
requiring  a  pipeline  to  make  this 
Information  available  to  nonaffiliates  on 
request  to  the  extent  it  makes  it 
available  to  a  marketing  affiliate. 

The  Commenters  also  suggest  that  the 
Commission  expand  the  discount 
reporting  rules  and  revise  Sie  current 
reporting  requirement  in  the 
Commission's  regulations.*'"  Enron 
suggests  the  Commission  require  a 
pipeline  to  report  the  maximum  rate  or 
fee,  the  rate  or  fee  actually  charged 
during  the  billing  period,  the  shipper, 
corporate  affiliation  between  the 
shipper  and  transporting  pipeline,  and 
the  quantity  of  gas  scheduled  at  the 
discounted  rate  during  the  billing  period 
for  each  delivery  point.  Enron  asks  that 
the  discount  report  be  filed  30  days  from 
the  end  of  the  preceding  month  because 
scheduled  volumes  cannot  be 
ascertained  in  time  to  permit  filing 
within  the  currently  required  IS  day 
period.  ''' 

The  Commission  is  adopting  Enron's 
suggestion  in  this  rule,  as  it  believes  this 
information  will  relate  discounts  to  rates 
and  enlarge  its  knowledge  of  discounts, 
and,  dius,  will  enhance  its  ability  to 
ascertain  whether  a  discount  is  given  on 
an  unduly  discriminatory  basis.  The  rule 


■  ■*  The  Uem*  eUminaled  from  the  tiOn 
according  to  the  Joint  Appendix  would  he  (v)  the 
affiliation  of  the  roqueater  with  the  wipplier  and  the 
extent  of  the  pipeline's  affiliation  with  the  supplier; 
(viii)  souroe  o(  gas:  (xlt)  and  user,  (xlv)  whether  the 
gas  being  transported  is  subject  to  take-or..pay 
relief;  (xv)  affiliate  lots  margin;  and  (xix) 
disposition  of  the  tranaportation  request 

»•  18  CFR  28«.7(d)(SMiv)  (1987). 


makes  rqx>rting  of  discount  inf  onnetion 
separate  from  tibie  reporting  of  the  other 
information  in  tfie  transportstion  request 
log.  Hie  rule  requires  a  pipeline  to  report 
a  discount  within  15  days  of  the  close  of 
die  pipeline's  billing  period,  as  it  is 
currentiy  required  to  do  under 
§  284.7(d)(5Hiv)  of  die  Commission's 
regulations.  A  report  of  a  discount  under 
this  rule  satisfies  a  pipeline's  obligation 
to  report  under  that  section. 

Lastly,  Tenneco  believes  a  pipeline 
should  identify  the  locations  of  current 
capacity  constraints  affecting 
interruptible  transportation  service. 
While  the  Commission  has  not 
specifically  dealt  with  this  type  of 
information,  it  has,  as  stated  previously, 
required  that  to  the  extent  a  pipeline 
provides  natural  gas  business  related 
information  to  an  affiliate,  this 
information  must  be  made  available 
contemporaneously  to  all  potential 
shippers,  both  affiliated  and 
nonaffiliated.  This  requirement  applies 
to  information  concerning  capacity 
constraints."* 


'"  The  Commission  has  considered  the  other 
suggestions  made  by  the  commenters  and  has 
adopted  provisions  which  it  believes  are 
substantially  in  agreement  wifh  those  suggestions. 
The  other  suggestions  are: 

(1)  interstate  pipeline*  must  implement  and 
enforce  tariff  provisions  without  undue 
discrimination  between  afTiliated  and  non-affiliated 
shippers  and  potential  shippers. 

(2)  Tariff  provisiona  nnat  specify  the  procedures 
for  scheduling,  allocating  and  curtailii^ 
transportatton.  These  procedures  should  not  depend 
upon  a  shipper's  affiliation  with  an  interstate 
pipeline. 

(3)  Tariff  provisions  must  specify  what 
infonnaSon  and  format  constitute  a  valid  request 
for  transportation  service  by  shippers,  and  these 
tariff  provision*  must  clearly  and  completely 
specify  these  requirements. 

(4)  Interstate  pipelines  must  use  due  diligence  in 
processing  all  pending  requests  of  comparable 
complexity  within  a  specific  period  of  tune,  or  in 
accordance  with  specific  milestones,  to  be  specified 
in  advance  in  their  tariff. 

(5)  Tariffs  must  bejefiled  to  comply  with  1 
through  4  above,  if  tbey  do  not  already  contain 
these  provisions. 

(6)  Interstate  pipelines  must  file  and  maintain 
procedures  for  accepting  and  processing  of 
transportation  reqoests  including  departments 
which  are  anthortead  to  receive  requests  for 
transportation. 

(7)  Interstate  pipelines  must  have  a  code  of 
conduct  for  employees  of  the  pipeline  company  and 
the  affiliated  marketing  companies  with  regard  to 
information  about  transactions  provided  to  the 
pipeline  by  nonaffiliated  shippers  to  secure  open 
access  transportation  service  except  information 
which  is  required  by  the  Commission  to  be  reported 
to  the  Commission. 

(8)  Interstate  pipelines  must  have  procedures  for 
notifying  shippers  and  potential  shippers  of  all 
receipt  points.  deMveiy  points  and  key  pipeline 
segrtenis  at  which  vaKd  nominations  exceed 
available  capacity. 

(9)  The  Commission  should  adopt  a  policy  stating 
that  an  interstate  pipeHne  will  not  condition  or  tie 
its  agreeaient  to  reieMC  gas  subject  to  taVe-or-pay 
relief  to  an  agreement  by  the  producer  (or  a 


C.  Proposals  Not  Adopted  ^ 

1.  Open  Season 

The  Commission  proposed  an  open 
season  access  period  of  10  days  before  a 
pipeline  could  become  or  resume  status 
as  an  open  access  transporter,  apply  for 
any  other  significant  transportation 
authorization,  or  annoimce  the  release 
of  significant  gas  volumes.  The 
Commission  was  concerned  that  a 
pipeline  may  provide  advance  notice  to 
its  marketing  affiliate  that  the  pipeline 
intended  to  seek  certain  transportation 
authorizations,  thereby  providing  an 
unfair  advantage  to  the  marketing 
affiliate  who  can  "queue  up"  in  advance 
of  the  formal  announcement  by  the 
pipeline.  Requests  received  during  the 
open  season  period  would  be  considered 
to  have  been  received  simultaneously. 
The  Commission  stated  the  effect  of  this 
proposal  would  be  to  place  all  persons 
who  express  interest  in  obtaining 
transportation  during  the  10  day  grace 
period  equally  "first"  with  an  equal 
claim  on  the  transportation  to  be 
offered.*"* 

Some  commenters  endorse  the 
proposal  *"  and  some  oppose  it.*'* 
Other  commenters  request  clarification 
or  support  portions  of  the  proposal. 
Several  commenters  believe  open 
season  provisions  should  be  codified, 
either  as  part  of  a  marketing  affiliates 
rule  or  the  open  access  transportation 
regulations."" 


customer/end  user)  to  obtain  aervices  from  any 
mariteting  affiliate  of  the  pipeline,  or  to  an  offer  by 
the  pipehne  to  provide  or  expedite  transportation 
service  to  its  mariteting  affiUate  related  to  the 
released  gaa. 

(10)  An  interstate  pipeline  should  adopt  a  policy 
on  the  relationship  between  employees  and 
facilities  of  the  interstate  pipeline  company  and  of 
each  of  its  affiliated  marketing  companies,  including 
whether  there  are  common  employees  for  any 
functional  activity  of  the  pipriin*.  company  and  the 
marketing  company. 

(11)  An  interstate  pipeline  should  file  procedures 
used  to  address  and  resolve  complaints  by  shippers 
and  potential  shippers. 

(12)  An  interstate  pipeline  should  file  procedures 
used  to  inform  affiliated  and  nonaffiliated  shippers 
and  potential  shippers  of  the  pricing  of 
transportation  services. 

'»»52FRat21583. 

'"For  example.  Panhandle,  Hadson,  Iowa- 
Illinois,  Northern  Distributor  Croup,  United 
Distribution  Company,  and  The  Process  Gas 
Consumer  Croup,  Indiana  Utility  Consumer 
Counselor,  Maryland  People's  Counsel  Entrade, 
and  Sunshine. 

*»♦  For  example,  Enron,  Kentucky  West,  Texas 
Gas,  United  Gas,  and  Public  Service  Electric  &  Gas 
Company  (Public  Service). 

Enron,  Texas  Gas,  United  and  City  of  Wiilcox  S 
AEPCO  state  an  open  season  is  unnecessary  in  tight 
of  the  standards  of  conduct  promulgated  in  this  ride 
and  existing  requirements  in  Order  No.  438 
certificates. 

"*  Hadson  (supplemental  filhig].  The  Producer- 
Mark^er  Transportation  Group,  and  lESCO. 


"Hie  Commission  has  approved  use  of 
an  open  season  in  individual 
proceedings  to  achieve  equal  acxess  to 
the  capacity  being  offered."*  The  open 
season  is  intended  to  counteract  any 
unfair  advantage  a  marketing  affiliate 
might  have  from  receiving  advance 
notice  of  a  pipeline's  intent  to  seek 
certain  transportation  authorizations.  If 
information  is  available  to  all  marketers 
at  the  same  time  on  the  availability  of 
transportation,  there  may  not  be  a  need 
for  an  oj;>en  season  requirement.  The 
Commission  will  continue  to  consider  an 
open  season  on  a  case  by  case  basis.  In 
addition,  while  it  is  not  imposing  an 
open  season  requirement  in  this  rule,  the 
Commission  reserves  the  right  to  do  so 
in  future  if  it  determines  it  is  necessary. 

2.  "Dual"  Approach  To  Pipeline 
Marketing  Affiliates 

In  the  NOPR  the  Commission  asked 
for  comments  on  a  "dual"  approach  to 
pipeline  marketing  affiliates.  This 
approach  would  prohibit  a  pipeline  that 
is  not  subject  to  Order  No.  436  from 
having  a  marketing  affiliate,  but  allow  a 
pipeline  that  is  subject  to  Order  No.  436 
to  have  one.*"  The  Commission 
proposed  this  approach  to  encourage  a 
pipeline  to  become  an  Order  No.  436 
pipeline  and  thereby  forego  any  market 
power  it  might  have  over  transportation. 
The  Commission  noted,  however,  that 
even  for  Order  No.  436  pipelines,  its 
concern  remained  how  the  pipeline- 
marketing  affiliate  combination  should 
be  structured  or  regulated  so  as  to 
prevent  imdue  discrimination  by  the 
pipeline  in  favor  of  its  marketing 
affiliate. 

The  majority  of  those  commenting  on 
this  issue  were  against  barring  a  non- 
Order  No.  436  pipeline  from  haviiig  a 
marketing  affiliate."*  These 
commenters  argue  that  there  is  no 
rational  basis  for  die  prohibition  and 
that  such  a  prohibition  would  undercut 
the  voluntary  nature  of  the  open  access 
transportation  program. 

Some  commenters,  however, 
supported  the  proposal.*"  These 


'**  Tennessee  Gas  Pipeline  Company,  RP87-2S- 
000  »t  oL  40  FERC  1 61,194  (1987)  and  Pacific  Gas 
Transmission  Company,  CFiB7-lS(MXX)  et  al.,  40 
FERC  1  61.193  (1987). 

'»'S2FRat21579-2158a 

"•  Exxon.  ANR.  Enron,  Kentucky  West,  National 
Fuel,  Natural  Gas,  Texas  Eastern,  Texas  Gas. 
United.  AGA.  AGD,  Consolidated  Edison,  The  Oa* 
Company  of  New  Mexico.  The  Process  Gas 
Consumer  Group,  Virginia,  Enron  Gas  Marketing, 
Western  Gas  Marketing,  and  The  Producer- 
Marketer  Transportation  Group. 

'**  Columbia  Gas,  lowa-Ulinois.  Indiana  Utility 
Consumer  Counselor.  Maryland  People's  Counsel 
PSI,  and  Sunshine. 
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commenters  argue  that  a  pipeline  ahould 
be  rewarded  for  taking  the  increas^ 
risks  of  becoming  an  open  access    < :  . 
transporter  and  that  a  pipeline  should 
not  be  allowed  the  full  benefits  of 
competition  via  a  marketing  afHliate 
until  it  has  accorded  its  customers  the 
benefits  of  competition  by  becoming  an 
open  access  transporter. 

The  Commission  believes  that 
mandating  open  access  status  for  a 
pipeline  that  wi^es  to  have  a  marketing 
affiliate  would  not  resolve  its  concerns 
over  preferences  a  pipeline  may  give  to 
its  affiliate.  The  Commission's  concerns 
about  anticompetitive  practices  are 
related  to  open  access  pipelines  as  well 
as  non-open  access  pipelines.         , 
Accordingly,  the  Commission  will  not 
pursue  the  proposed  "dual"  approadi  io 
this  rulemaking.**** 

D.  Remedies 

The  Commission  outlined  remedies  it 
would  consider  where  information 
indicates  that  unlawful,  unduly 
discriminatory  practices  have  occurred. 
Some  commenters  ask  that,  in  general, 
the  Commission  follow  Opinion  No. 
212.***  which  states  the  policy  that  "the 
least  severe  remedy  that  will  deter 
illegal  actions  should  be  chosen."  *** 
Individual  remedies  are  described 
below. 

1.  Refunds 

The  Commission  proposed  that  where 
unlawful,  unduly  discriminatory 
practices  have  occurred,  one  possible 
remedy  woldd  be  to  require  the  pipeline 
to  refund 

an  amount  reasonably  calculated  to  put' 
actual  or  prospective  shippers  and  suppliers 
who  were  injured  by  the  pipeline's  undue 
discrimination  in  the  position  they  would 
have  been  had  the  undue  dischminatioq  not 
occurred*  •  •  »•• 

Some  commenters  believe  that  the 
remedy  described  is  damages  rather 
than  a  refund  •♦••  and  that  the 
Commission  lacks  authority  to  require 
damages  to  be  paid.***  One  commenter 


■**>The  Cominissian  ha*,  however,  conditioned 
the  ability  to  engage  in  selective  discotinting  on 
pipeline*'  acceptance  of  a  blanket  certificate.  See 
discussion  above.  2.a.  Unifonn  enforcement  of 
tariffs  and  strict  enforcement  of  tariff  conditions. 

»«'  20  FERC  n  61.352.  61.773  (1984). 

'*'  Texas  Gas  and  TXG  Gas  Marketing. 

•**S2PRat21681. 

***  See  e^.  ArVla.  and  Qty  of  WUlcox  k  AEPCO. 

»*•  Cases  dted  included  FPC  v.  Sunmy  DX  Oil 
Co.  301  U.S.  9.  24  (1968):  United  Gas  Impiovetnent 
Co.  V.  Callety  Propertie*.  Inc.  382  U.S.  223  (IflSS); 
Montana-Dakota  Utilities  Co.  v.  Northwestera 
Public  Service  Co..  341  U.S.  246  (1961):  FPC  v.  Hope 
Natural  Gas  Co..  320  U.&  501  (1944);  Southern  Union 
Gas  Co.  V.  FKRC  725  F.  2d  90,  lOZ  (10th  Or.  1964): 
and  Public  Service  Co.  of  New  Hampshire  v.  FERC 
600  F.  2d  944.  9S7-058  (D.C  Or.  1979). 


states  that  the  Commission's  remedy  in 
such  situations  should  be  based  on 
whether  the  transportation  is  imjust  and 
unreasonable;  '*"  another  asserts  that 
the  remedy  might  be  abused.**^ 

The  Commission  also  proposed 
requiring  pipelines  to  refund  unjust 
enrichment  obtained  from  its  imdue 
discrimination.  The  City  of  Willcox  & 
AEPCO  asserts  that  ordering  such  a 
refund  would  violate  the  filed  rate 
doctrine. 

The  Commission  sees  no  merit  to 
assertions  that  it  lacks  authority  to 
impose  its  stated  remedy  for 
compensation  of  harm — payment  of  an 
amount  reasonably  calciilated  to  put  a 
shipper  injured  by  a  pipeline's  undue 
discrimination  in  the  position  it  would 
have  been  had  the  undue  discrimination 
not  occurred.  The  Commission  has  clear 
authority  under  section  16  of  the  NGA 
(and  therefore  under  the  substantially 
similar  provision,  section  501  of  the 
NGPA)  to  return  the  parties  to  the  status 
quoante.^*' 

The  other  comments  regarding  the 
Commission's  remedial  powers  raise  no 
issues  which  are  not  satisfactorily 
addressed  by  the  text  and  cases 
contained  in  the  NOPR. 

2.  Conditioning  Authority 

The  Commission  proposed 
considering  conditioning  present  or 
future  transportation  in  a  number  of 
ways  when  information  indicated  that 
unlawful,  unduly  discriminatory 
practices  have  occurred.  Transportation 
could  be  conditioned  on  (1)  loss  of 
priority  for  some  or  all  transportation 
arranged  by  an  affiliate;  (2)  limitation  or 
elimination  of  the  pipeline's  authority  to 
transport  gas  sold  or  brokered  by  the 
marketing  affiliate  (divorcement);  (3) 
restructuring  or  corporate  structures  of 
pipeline  and  affiliate  to  ensure  against 
future  undue  discrimination:  (4) 
regulating  the  affiUate  in  the  future  as 
part  of  the  pipeline;  and/or  (5) 
divestiture  of  the  affiliate.*** 

Enron  Gas  Marketing  states  that  the 
Commission  lacks  the  legal  authority  to 
impose  such  conditions. 

The  Commission  believes  that  in  the 
presence  of  unlawful,  unduly 
discriminatory  practices,  the  conditions 
for  transportation  it  has  enumerated  for 
consideration  constitute  reasonable 
terms  and  conditions  for  which  it  has 
the  legal  authority  imder  section  7  of  the 


•♦•Aikla. 

"'NIPBOO. 

'♦•  Coastal  CHI  ft  Gas  Corp.  v.  FERC  782  F.2d 
1249. 1253  (Sth  Cir.  1968):  Cox.  v.  FERC.  581  F.2d  44a 
451  (Sth  Cir.  1978):  Mesa  Petroleum  Ca  v.  FPC  441 
F.2d  182  (Sth  Cir.  1971). 

'"52FRat2l5e2. 


NGA  and  section  311  of  the  NGPA.***- 
However,  the  Commission  is  not 
imposing  conditions  at  this  time  because 
it  believe*  the  rule  it  is  promulgating 
here  will  effectively  deter  undue 
discrimination  by  a  {npeiine  in  favor  of  a 
marketing  affiliate. 

a.  Divorcement  and  divestiture.  The 
Commission  proposed  considering  the 
remedies  of  divorcement  and  divestiture 
as  part  of  its  conditioning  authority  in 
the  event  that  It  found  unlawful,  unduly 
discriminatory  practices  have 
occurred.*'*  Generally,  the  commenters 
that  oppose  use  of  these  measures  argue 
they  would  reduce  competition, 
eliminate  the  benefits  of  vertical 
integration,  and  be  outside  the 
Cornmission's  legal  authority.  * '  *  The 
commenters  diat  support  these 
measures  generally  argue  that 
divorcement  is  the  only  effective  remedy 
for  undue  discrimination  by  a  pipeline  in 
favor  of  its  marketing  affiiliate.^^^ 
NIPSCO  states  that  most  abuses  will 
result  simply  from  informal 
communication  between  pipeline 
personnel  and  the  affiliate. 

The  Commission  is  not  promulgating 
requirements  for  divorcement  or 
divestiture  in  this  rule.  The  Commission 
believes  that  the  current  rule  may  be 
sufficient  to  keep  pipeline  marketing 
affiliate  abuses  from  occurring.  Should 
ciraumstances  arise  which  warrant  the 
application  of  such  measures,  however, 
the  Commission  believes  it  has  the 
authority  to undertake  them.  The  U.S. 
Department  of  Justice  expressed  the 
same  opinion  in  the  public  hearing  held 
in  this  proceeding.*'*  Where  necessary, 
the  Commission  will  consider  and 
impose  divorcement  or  divestiture  to 
prevent  a  pipeline's  undue 
discrimination  in  favor  of  its  mariceting    . 
affiliate. 

b.  Loss  of  priority.  The  Commission 
proposed  conditioning  present  or  future 
transportation  on  loss  ofpriority  for 


•so  In  Associated  Gas  Distributors  v.  FERC  the 
court  held  the  Commisaion  has  broad  powers  to 
deal  with  undue  dlscriminatloa  including  the  power 
under  sections  S.  7.  and  18  of  the  NGA.  824  F.  2d  981 
(1987).  For  the  axardae  of  Coaunissloo  authority, 
aee,  for  example.  ANR  Pipelina  Cc  41  FERC 
1 61.077  (1987)  Opinion  No.  288,  rehearing  granted  in 
part  and  denied  in  part  42  FERC  1 61/)77  (1968). 
Opinion  No.  2at-A  (blading  company  engaged  in 
undue  discrimination  and  reqairing  company  to 
apply  to  transport  gas  for  its  sales  cuslomas*  in  tlw 
event  that  it  ceases  to  transport  under  Part  284  of 
the  regulations). 

•*>82FRat21S82. 

■**  See  e.g..  INGAA  and  TXG  Gas  Marketing. 

■**  See  e.g..  Citliana  Energy  Corporation.  Natural 
Gas  Clearinghouse,  Inc  Ohio  Gas  Marketing,  and 
PSL 

'**  See  remarks.  U3.  Departnent  of  lustica, 
"Opportunity  for  Oral  Preaantattoa "  (Oct  aa  1987) 
at  128-129. 


some  or  all  transportation  arranged  by 
an  affiliate  in  the  event  of  instances  of 
imdue  discrimination.  Some  commenters 
state  this  remedy  would  penalize  third 
parties  who  had  dealt  with  the  affiliate 
rather  than  the  offending  pipeline.*" 
For  this  reason.  The  City  of  Willcox  &     • 
AEPCO  asks  that  the  remedy  be 
prospective  only.  In  addition,  this 
commenter  believes  that  conditioning 
transportation  on  loss  of  priority  was 
beyond  the  Commission's  authority 
because  it  would  require  a  pipeline  to 
act  contrary  to  its  tariff. 

The  Commission  agrees  that 
penalizing  innocent  ti^ird  parties  is 
tmdesirable.  It  would,  therefore, 
examine  loss  of  priority  as  a  remedy 
extensively  before  applying  it.  Ilie 
Commission  believes,  however,  that  any 
transaction  in  which  a  mariceting 
affiliate  is  involved,  no  matter  what  its 
role,  presents  an  opportunity  for 
preferential  treatment.  Thus,  all  such 
transactions  may  occasion  a  need  for 
priority  loag. 

3.  Civil  Penalties 

Another  remedy  the  Commission 
proposed  to  consider,  as  appropriate, 
was  the  assessment  of  civil  penalties  of 
up  to  $5,0(X)  per  day  for  violations  of  the 
rule'd  reporting  and  recordkeeping 
requirements.*"  The  reporting  and 
recordkeeping  requirements  applied  to 
all  transportation  transactions  whether 
authorized  under  the  Naturttl  Gas  Act  or 
the  Natural  Gas  Policy  Act.*" 

Some  commenters  object  to  the 
imposition  of  civil  penalties.  One 
commenter  states  tha't  the  NGA  does  not 
authorize  the  Commission  to  impose 
civil  penalties  and  that  Oie  Commission 
is  circumventing  the  NGA  by  stating  the 
reporting  requirements  are  proposed 
pursuant  to  the  NGPA.*"  This 
commenter  believes  that  imduly 
discriminatory  conduct  is  prohibited  by 
the  NGA,  not  the  NGPA. 

Another  commenter  stated  the 
Commission  cannot  impose  reporting 
requirements  promulgated  pursuant  to 
section  501  of  the  NGPA  on  transactions 
occurring  under  the  NGA. 

The  Commission  previously 
considered  the  legal  rationale  for 
promulgating  all  the  reporting  and 
recordkeeping  requirements  of  the  rule 
pursuant  to  the  NGPA.  The  Commission 
stated  that  in  order  to  implement  the 
NGPA  and  properly  dischaige  its  duties 
thereunder,  it  required  information 


'**  city  of  WiUcox  a  AEPCO  and  Enron  Gas 
Marketing. 

>**S2FR  at  21582. 

"' 52  FR  at  21583. 

>••  ANR  citing  Coastal  Oil  h  Gas  Corp.  v.  FERC 
782  F.  2d  1248  (Sth  Cir.  1986). 


concerning  all  transactions.  The 
Commission  foimd.  therefore,  that  it  was 
necessary  and  appropriate  under  section 
501  of  the  NQ>A  to  ensure  that  the 
reporting  requirements  disclose  the 
nature  of  the  transactions  being 
conducted.  It  also  foimd  that  it  was 
necessary  and  appropriate  to  ground  the 
reporting  and  recordkeeping 
requirements  on  its  authority  under 
section  501  of  the  NGPA  and  to  ensure 
compliance  by  application  of  the  civil 
penalties  available  imder  section  504  of 
the  NGPA.  whatever  the  source  of  Uie 
transportation  authorization  for  the 
transaction.*" 

4.  Enforcement  Task  Force 

The  Commission  also  announced  in 
the  NOPR  that  it  was  establishing  an 
informal  fact  gathering  process,  "nds 
process  consists  of  an  Enforcement  Task 
Force  to  receive  complaints  concerning 
alleged  imduly  discriminatory  activities 
by  marketing  affiliates  and  to  initiate 
preliminary  investigations  into 
complaints  pursuant  to  S  lb.e  of  the 
Commission's  Rules  Relating  to 
Investigations,""  to  verify  facts, 
ascertain  the  scope  of  any  problem,  and 
attempt  informal  resolutions.  In 
addition,  cases  are  compiled  and 
analyzed  for  presentation  to  the 
Commission  to  disclose  the  nature  of  the 
complaints  and  allow  a  decision  as  to 
whether  to  institute  formal 
investigations  and/or  refer  mattera  to 
the  Department  of  Justice.  *  •  * 

Several  pipelines  commented  that  the 
procedures  would  generate 
imsubstantiated  complaints  and  could 
lead  to  harassment  by  competitora.*" 
Other  commenters,  consistbig  of  local 
distribution  companies  and  independent 
marketers,  emphasize  the  need  for 
prompt  resolution  of  complaints.*" 

The  Commission  believes  the  Task 
Force  and  the  hotline  have  facilitated 
the  resolution  of  potential 
misunderstandings  and  disputes.  They 
have  also  assisted  in  bringing  to  light 
some  practices  which  warranted  more 
formal  consideration.  Commenters  who 
addressed  this  issue  at  the  oral 
presentation  stated  that  the  hodine  was 
working  and  that  it  had  a  substantial 
effect  on  resolving  disputes.*"*  The 


'»•  52  FR  at  21583. 

>«»18CFRlb.6(1987). 

'•>  52  PR  at  21581. 

■**  Mountain  Fuel  Texas  Gas.  and  Williams. 

'•'  For  example,  AGD.  Public  Service.  The 
Process  Gas  Consumer  Group,  Citizens  Energy,  and 
Ohio  Gas  Marketing. 

"*  Nabiral  Gas  and  AGD.  "Opportunity  for  Oral 
Presentation,"  (Oct  2a  1987)  at  82^.89  and  90. 


Commission  anticipates  that  these 
procedures  will  aid  in  the  prompt 
examination  of  complaints  and  intends 
to  continue  them. 

The  Commission  also  proposed 
additional  procedures  to  be  utilized  for 
comi^aints  consisting  of  the  initiation  of 
hearings  in  which  a  pipeline  would  be 
directed  to  show  cause  why  it  has  not  . 
undidy  discriminated  in  favor  of  its 
marketing  affiliate  and  formal 
investigations  conducted  pursuant  to 
S  lb.5  of  the  Commission's  Rules 
Relating  to  Investigations.  * " 

AGD  states  that  it  is  important  that 
pipelines  be  required  to  show  cause  that 
they  have  not  imduly  discriminated  and 
believes  the  show  cause  requirement 
mirrors  the  "rebuttable  presumption" 
standard  urged  by  the  Associated  Gas 
Distributors  case.*"  NIPSCO  responds 
that  shifting  the  burden  of  proof  in  an 
investigatory  proceeding  is  not 
authorized  by  either  the  NGA  or  the 
NGPA.  This  commenter  believes  the 
investigation  of  tmdue  discrimination  is 
carried  out  under  section  5  of  the  NGA 
and  that  the  Commission  or  the  third 
party  making  the  allegation  must  bear 
the  burden  of  proof. 

The  Commission  does  not  beUeve 
issuing  a  show  cause  order  shifts  the 
burden  of  proof  to  the  respondent.  The 
show  cause  order  commences  a 
proceeding  and  puts  the  respondent  on 
notice  that  he  must  appear.  The 
Commission  or  other  complainant  still 
bears  the  burden  of  proof  as  to 
discrimination. 

IV.  Regulatory  Flexibility  Act  Statement 

When  the  Commission  is  required  by 
section  553  of  the  Adininistrative 
Procedure  Act  (APA),  5  U.S.C.  553 
(1982),  to  pubUsh  a  notice  of  proposed 
rulemaking,  it  is  also  required  by  section 
603  of  the  Regulatory  Flexibility  Act 
(RFA),  5  U.S,C.  601-612  (1982),  to 
prepare  and  make  available  for  public 
comment  an  initial  regulatory  flexibility 
analysis.  This  analysis  is  prepared 
unless  the  Commission  certifies, 
pursuant  to  section  605(b)  of  the  RFA, 
that  the  proposed  rule  would  not,  if 
promulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  RFA  is 
intended  to  ensure  careful  and  informed 
agency  consideration  of  rules  that  may 
affect  small  entities  and  to  encourage 
consideration  of  alternative  approaches 
to  minimize  harm  to  or  burdens  on  small 
entities. 


«"18CFRlb.5(1988). 

>■*  Associated  Gas  Distributor*  v.  FERC  824  F.2d 
981  (D.C  Cir.  1987). 
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In  this  case  ^e  RFATcquires  lin 
Commission  to  analyze  oidy  the  hnpacts 
on  sinafl  entities  tfiat  would  be  si^ect 
to  this  rule.  Most  interstate  natnral  gas 
pipelines  that  woidd  comply  wifii  this 
nde  do  not  faH  within  (he  RFA's 
definition  of  sniaB  eotity  because  of  . 
size.  IWrefore,  the  Commission  oertiBes 
that  Hus  nrie  will  not,  if  promulgated, 
have  a  aiyniBcmt  economic  impact  on  a 
substantial  nonber  of  small  entities. 

V.  Papefwofk  Bwdartinn  Act  Statanent 

The  information  collection  provisions 
in  this  rule  are  being  submitted  to  (he 
Office  of  Management  and  Budget 
(CMffi)  for  its  approval  under  tfie 
PapetwoHc  Reliction  Act»"  and  its 
regulations.*  ••The  Commission 
believes  that  tin  reporting  and        ' 
recordkeeping  reqairements  in  this  final 
rule  are  essential  to  the  discharge  of  its 
duties  under  the  enforcement  of  thef    ■ 
NGPA  and  *e  NGA.  j 

Interested  persons  may  obtain     I 
infoimaSon  on  the  information 
collection  provisions  by  coatactiog  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE.. 
Washington,  DC  20428  (Attention;  i 
Marian  Obis,  OTBce  of  Information  and 
Resonrce  Management,  t2D2j  357-«173]. 
Comments  on  Are  information  collection 
provisions  can  be  sent  to  the  Office  of 
Information  and  Regulatory  Aifairs  of 
OMB,  New  Executive  Office  Building, 
Washington.  DC  20503  (Attention:  Desk 
Officer  for  the  Federal  Energy    •     j 
Regulatory  Commission.)  i 

VI.  EfTectfve  l>ate 

This  Saei  role  is  effective  July  14, 
1968. 


List 


ISCFRPartlBl 

Natural  gas,  Repeiting  and 
recqnflceepiag  reqoireneBta. 

IBCFRPart^O 

Natural  gas.  Reporting  and 
recordkeeping  reqairemento. 

18  CFR  Part  284 

Natural  gas.  Selective  discounting, 

la  oonsidefatioa  of  the  foregoing,  the 
Commisaian  adds  Part  161  and  amends 
Parts  250  and  2M,  Chapter  L  Iltie  18. 
Code  of  Federal  Rfgalatico  as  set  forth 
below.  I 

By  the  Commission.  Commissioner  Slaton 
concurred  with  a  separate  statement 


»"  4«  u&c  ssm-«a  (tssz?. 

'••  5  CFR  132ai2  (1967). 


attached.  Commissioner  Trabaadt  concurred 
with  a  separate  statement  attached. 
MsD.CaAefl. 
A  ctjng  Secretaij. 

Stalon.  CiMiiiiiiiiiiuin.  Conciuring 

I  wiM  aepfXHt  tke  rak  on  the  premise 
tiMt  acRW  acli«  to  ic8|dMe  the 
relationships  hotween  into  slate 
pipelines  and  their  aufkeCing  affihales 
is  better  than  ae  actiaB.  k  is  with 
reluctence.  however,  that  I  do  ao.  To 
coostrain  and  lioiM  the  potential  far 
undue  disciiaaiaatioD  that  aiises  when  a 
pipeline  creates  a  aurketing  affiliate, 
the  Commission  should  develop  a 
market  structure  designed  to  ensure  that 
pipelines  cannot  abuse  ikae  monopoly 
power  to  the  competitive  advantage  ol 
their  affiliates.  The  solution,  in  my 
opinion,  is  to  allow  only  Aose  pipelines 
that  have  accepted  a  Part  284  blanket 
transportation  certificate  to  have 
marketing  affihates.  A  brief  discussion 
of  ftis  issue  follows. 
""  The  recent  development  of  interstate 
pipeline  mariceting  affiTiates  has  created 
a  dileama  for  the  Conmiisston.  If  there 
are  no  particalar  economic  benefits  to 
be  derived  InuB  the  pipeline-marke&ig 
affihale  reiatienhip,  the  need  for  the 
affiliate  cannot  be  iostified, 
nonaffiliated  marketers  can  |HOvide  the 
same  service  with  equal  efSdency  and 
leas  risk  of  asoaepoly  abnee.  On  ^ 
other  hand,  if  economic  benefits  do  arise 
out  of  the  relationship,  these  benefits 
must  aiise  ftom  the  pipehne's  monopoly 
power  over  the  transportation  of  gas.  In 
that  case,  the  marketing  affiliate  should 
be  regdated.  In  the  Kght  of  these 
conclusions,  I  find  it  puzzling  that  the 
customers  of  interstate  pipelines  support 
the  concept  of  pipeline  maiketing 
affihates.  I  find  this  support  informative, 
howevei,  and  I  must  respect  it. 
Therefore,  I  have  rejected  my  initial 
inclination  to  prohibit  marketing 
affiliatea  dtogadier. 

When  anaifzing  tiie  pipdine- 
mariceting  affiliate  reiatioaahip.  the 
Comariiniwi  aiiist  keep  in  mind  its 
regidaterydntyof  ensnring  that 
pipelines  do  not  eMereise  their  monopoly 
power  to  the  disadvantage  of  the  natural 
gas  consumer.  ^A/llea  the  Comnission  is 
committed  to  serving  the  consumer  by 
disciplining  pipelines  and  producers 
with  mafkat  loroes.  it  must  attempt  to 
create  a  market  structure  for  the 
industry  that  discourages 
anticompetitive  behavior.  Attempts  to 
regulate  behavior  will  be  &itile  if  a 
market  stnicture  is  left  intact  that 
encourafes  antkonpetitive  behavior.  I 
believe  the  Goonitaicm  has  two  choices 
as  to  how  to  fulfill  its  oblifBtion.  First, 
the  Commission  can  prohibit  pipriines 
from  creating  marketing  affiliates 


altpgether;  alternatively,  it  cat  create  a 
structure  whereby  competition  will 
effective^  disciphae  the  pipeline  and  its 
mazketing  affiliate. 

A  oon^ietitive  shuetue  lor  gas 
madietiag  affSiatei  reqoties  (he  removal 
of  barrieiB  to  the  entry  and  exit  of  other 
gas  sellan.  Andnoers  end  aon-a£EUiated 
marketers  need  assnred  acoeas  to  the 
pipdines.  AdditioaaUy.  the  Commission 
has  a  duty  oader  Ike  Natural  Gas  Act  to 
make  tare  that  pipelines  do  not  shift 
their  monopoly  power  to  unregulated 
marketing  affiliates.  The  abOLtg  of  the 
monopoly  power  can  occar  in  two  trays: 
it  can  occar  by  dw  pipnlinp  absfNbiag 
some  of  the  cost  of  this  affihate.  and  it 
can  occar  by  the  pipeline  shifting  certain 
revenue  soarces  to  the  nuirketing 
affiliate.  Hie  only  feasible  way  to 
prevent  this  mampntation  of  the 
pipehne's  raaiketing  power  is  to  create 
circumstances  wherein  competition  will 
disci|dine  the  pipeline  and  its  affiliate. 
Even  then  regulators  must  exwcise  their 
ratemaking  responsibilities  nvisely. 

In  light  of  these  objectives,  I  believe 
that  an  interstate  pipebne  should  be 
allowed  to  have  a  marketing  affiliate 
only  when  tfw  pipeline  has  accepted  a 
blanket  certifitaate  under  Part  284  of  our 
Regulations.^  The  blanket  certificate, 
program  promulgated  under  Part  284, 
along  WT^  other  Tecent  Commission 
initiatives,  developed  a  framework 
designed  In  remove  certain  barriers  to 
competition,  to  fculher  access  to 
nondiscriminatoiy  tran^)ortation  and  to 
enhance  ^e  environment  for  market- 
responsive  pricing."  'Once  a  pipeline 
has  comniitted  its  economic  existence  to 
living  hi  a  competitive  world  by 
accei^ng  a  blanket  transportation 
certificate,  and  thereby  has  agreed  to 
forego  its  monopoly  power  over  die  sale 
of  gas  and  much  of  its  monopoly  power 
over  tran^ortation.  it  is  plausible  to 
expect  market  pressures  to  discipline 
the  pipeline's  actions. 

This  Commission  has  often  blurred 
the  distinction  between  those  pipelines 
that  have  accepted  a  blanket  certificate 
and  those  that  are  merely  transporting 
under  Part  284  but  have  not  accepted  a 
'blanket  certificate.  In  the  case  of 
marketing  affiliates,  the  distinction 
should  be  drawn.  Tliere  is  one  very 
important  distinction  between  a  pipeline 
that  has  accepted  a  blanket  certificate 
and  one  that  is  transporting  on  an  open- 
access  basis  but  has  not  accepted  a 
blanket  certificate.  The  pipeline  that  has 


« 18  U.S.C  2S4  et  seg.  (ISST). 

*  See  Notice  of  inquiry  into  allsfsd  ooapetiKve 
prscticm  related  ta  — rirsnng  affifales  to  inlantate 
pipelines.  FERC  Statutes  k  l^ulatians  l3S.sa>. 
35.B57. 


accepted  a  blanket  certificate  has 
committeditself  to  competition  and 
nondiscriminatory  transportation.  On 
the  other  hand,  pipelines  that  have  not 
accepted  a  blanket  certificate  may  be 
transporting  on  a  nondiscriminatory 
basis  at  the  present  time,  but  have  not 
committed  themselves  to  do  so  in  the 
future.  It  is  this  commitment  that  is 
crucial  to  the  conversion  of  the  Industry 
into  one  in  which  nondiscriminatory 
transportation  and  competition  in  gas 
markets  prevails.  The  pipeline's 
customers  need  the  pipeline's 
commitment  to  transportation  to  make 
long-term  purdtasing  commitments. 

Even  in  situations  where  die  pipeline 
has  accepted  a  blanket  certificate, 
however,  I  believe  there  should  be  a 
structural  an(l  organizational  division  of 
the  pipeline  and  its  marketing  affiliate 
so  that  ail  communication  between  the 
parties  will  be  similar  to  those  of  the 
pipeline  and  independent  maiketers. 
Therefore,  in  addition  to  the 
organizational  separation  required  by 
this  rule,  I  believe  there  should  be 
separate  corporations  for  the  pipeline 
and  the  marketing  affiliate.  The  two 
corporations  should  not  be  allowed  to 
share  office  space  or  employees.  In 
addition,  employees  of  the  two 
corporations  should  be  prohibited  from 
shating  inside  information,  and  all 
internal  dperations  and  meetings  should 
be  carried  out  separately.  If  the  affiliate 
is  physically  and  organizationally 
separate  from  the  pipeline, 
anticompetitive  practices  will  be  more 
difficult  to  enter  into  and  easier  to 
detect.  Finally,  I  believe  that  pipelines 
with  maiketing  affiliates  should  be 
subject  to  the  standards  of  conduct  and 
.  reporting  requirements  established  by 
this  rule.  With  such  structural, 
organizational  and  behavioral 
safeguards  in  place,  marketing  affiliates 
of  interstate  pipelines  can  exist  and 
operate  efficiently  with  little  regulatory 
intervention. 
Charles  G.  Stalon. 
Commissioner. 

Concurring  Ofrinion  of  Commissioner 
Charles  A.  Trabandt 

I  concur  in  the  Final  Rule  with  several 
observations  and  a  serious  reservation 
with  regard  to  the  treatment  of 
organizational  separation  between 
interstate  natural  gas  pipelines  and  their 
affiliated  marketers.  I  also  should  note 
that  I  share  fully  the  fimdamental 
concerns  expressed  by  Commissioner 
Stalon  in  his  concurring  opinion  and 
support  strongly  his  recommendation 
that  there  must  be  a  structural  and 
organizational  division  of  the  pipeline 
and  its  mariceting  affiliate  in  the  form  of 


separate  corporations.  Despite  that 
serious  reservation,  I  am  persuaded  that 
the  Final  Rule  will  put  in  place  die  long- 
needed  regulatory  structure  to  better 
ensure  fair  market  practices  by 
interstate  pipelines  and  deter  (i)  undue 
discrimkiation  against  non-affiUated 
shippers  and  (ii)  preference  for 
marketing  affiliates.  Consequently,  I. 
support  the  adoption  of  the  Final  Rule  at 
this  time. 

General 

The  role  and  significance  of 
unregulated  marketing  affiliates  has 
grown  dramatically  since  the 
Commission  first  focused  on  this  issue 
hi  the  fall  of  1986.  Footnote  9  in  the 
Order,  at  page  5  of  the  Slip  Opinion, 
cites  to  a  recent  trade  press  survey  of 
major  interstate  pipelines.  From  a 
relatively  modest  beginning  in  the  1985- 
1986  timeframe  before  and  after 
issuance  of  Order  No.  436,  the  marketing 
affiliates  by  the  end  of  1987  had 
achieved  a  substantial  share  of 
transportation  volumes  on  their 
affiliated  pipelines.  Reported  volumes 
for  some  specific  interstate  pipelines,  for 
example,  include  the  following 
approximate  levels:  ^ 

Arkia:  182.5  of  297  Bcf  total 

transportation 
Coastal:  303  of  1.000  Bcf 
£nro/i.-255ofg00Bcf 
Sonot  163  of  339  Bcf 
Transco:  521  of  1.000  Bcf 
£/nyferf;328of657Bcf 
Williams:  173  of  320  Bcf 

Reported  volumes  for  marketing 
affiliates  from  only  10  of  the  24  major 
pipelines  totaled  2,431  Bcf  of  the  total 
9,413  Bcf  reported  as  transportation 
volumes  in  1987  for  the  24  pipelines,  or 
approximately  26%.  Extrapolation  of 
those  levels  for  all  24  pipelines  would 
suggest  that  marketing  affiliates  have  a 
market  share  at  the  end  of  1987  in  the 
range  of  approximately  35-43%  of  total 
transportation  volumes.  Also,  I  would 
note  the  growing  practice  of  regulated 
pipelines  to  transfer  certain  functions, 
such  as  gas  acquisition  and  aggregation, 
to  unregulated  affiliates.  By  any  realistic 
measure,  therefore,  the  Commission  has 
concluded  correctly  that  such  a 
significant  and  growing  market  presence 
of  affiliated,  but  unregulated,  companies 
must  be  the  subject  of  generic 
regulations  to  establish  and  enforce 
standards  of  competitive  conduct 
Such  regulations,  coupled  vdth 
reporting  requirements  to  facilitate 
identification  of  violations  and  prompt 
enforcement  action  in  the  event  of 
alleged  violations,  should  have  a  clear 
deterrent  impact  on  the  activities  of 
otherwise  unregulated  affiliates.  The 


objective  of  that  regulatory  deterrence  is 
to  prevent  the  statutorily  prohibited 
undue  preference  for  affiliates  and 
undue  discrimination  against  non- 
affiliates  under  the  Natural  Gas  Act.  In 
the  absence  of  this  generic  approach, 
aggrieved  parties  would  be  left  to  case- 
by-case  complaint  adjudication  under 
the  Natural  Gas  Act  without  any 
established  regulatory  framework, 
leading  to  ad  hoc  processing  of 
complaints  and  after-the-fact  review  of 
alleged  violations.  Additionally,  there 
should  be  a  regulatory  framework  for 
affiliates  directly  under  the  Natural  Gas 
Act,  rather  than  the  necessity  for 
complainants  to  seek  relief  under  the 
antitrust  laws.  I  believe  that  this  generic 
approach  under  our  Natural  Gas  Act 
authorities  will  provide  an  appropriate 
and  measured  response  to  the  obvious 
and  growing  potential  for  such  undue 
preference  and  undue  discrimination. 

Last  month,  Access  Energy 
Corporation  (Access)  and  Natural  Gas 
Clearin^ouse,  Inc.  (NGC).  filed 
separate  Supplemental  Comments  in 
this  docket.  Access  and  NGC  objected 
strenuously  to  any  suggestion  that  the 
abuses  that  gave  rise  to  this  rulemaking 
in  the  first  instance  have  somehow 
diminished  or  that  anticompetitive 
behavior  by  pipeline  affiliated 
marketers  is  diminishing.  They  argue 
that  the  problem  is  Increasing  in 
magnitude,  complexity  and  subtlety,  and 
that  these  abuses  are  occurring  on 
pipelines  that  are  operating  under 
blanket  certificates  pursuant  to  Order 
No.  436.  Any  decrease  in  the  number  of 
complaints  to  the  Enforcement  Task 
Force  should  not  be  viewed  as  a  sign 
that  the  problem  is  going  away,  they 
state,  but  rather  as  attributable  to 
industry  awareness  of  the  limitations  of 
the  Task  Force  to  address  the  types  of 
anticompetitive  and  discriminatory 
practices  which  are  causing  the  most 
problems.  While  the  Task  Force  has 
done  an  admirable  job  of  resolving 
disputes  concerning  some  of  the  more 
blatant  forms  of  discriminatory  and 
anticompetitive  practices,  it  cannot 
remedy  problems  which  require  a 
structural  solution  nor  practices  not  yet 
declared  anticompetitive  by  the 
Commission.  Their  petitions  discuss  a 
number  of  such  practices  which  would 
fall  under  the  provisions  of  this  Final 
Rule,  although  the  complete 
organizational  separation  they  seek  is 
not  adopted  in  this  Order.  Consequently, 
they  aigue  persuasively,  in  my 
judgment  ttiat  action  on  this  Final  Rule 
must  proceed  promptly.  Also,  their 
petitions  add  additional  and  timely 
weight  to  the  continued  need  to  require 
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complete  organizational  separatioa  in 
the  Final  Rule  on  rehearing. 

Observathaa 

1.  Exempted  PipeHaes 

The  Final  Rale  exempts  from  the 
regulations  pipeMaes  which  do  not 
conduct  any  nmsactions  with  theif 
affiliated  marketer.  The  Commissica 
emphasizes  that  any  exempted  pipelines 
must  immediately  come  into  compliance 
with  these  regalalions  as  soon  as  they 
cooduct  any  transaction  with  their 
marketing  affiliate  (slip  opinion  at  page 
13).  To  that  end,  I  recommend  further 
that  any  pipeline  claiming  exempted 
status  should  file  a  notification  to  that 
effect  and  should  Gle  a  monthly  report 
stating  that  there  has  been  no 
transaction  with  a  marketing  affiliate 
and  die  exenpUm  continues.  Also,  at 
sudi  time  a  previously  exempted 
pipeline  intends  to  conduct  a 
transaction  with  an  aHiliated  marketer, 
the  pipeline  shodd  come  into  full 
compliaace  wiHi  Ms  rule  and  file  ai 
report  to  that  effect  at  least  15  day4 
before  die  transaction  to  enstnc 
appfication  of  the  rale  and  public  notice. 

2  Sdectire  Discoanting 

a.  OrxierNo.  436  Blanket  Certificate 
RequaemenL  Wi#i  regard  to  selective 
discounting  by  pipelines  of 
traaaportatioa  rates  far  marketing 
affiliates.  I  agrae  wi&  the  concema 
expressed  by  Consolidated  Edison, 
HadsoB.  NGC  and  Access,  particularly 
in  light  «f  die  earlier  discussiim  about 
the  significant  and  growing  market 
Share  o{  marjaetiag  affiliates  in  the  total 
traniqMirtatioa  ouuket  and  the  transfer 
of  regulated  fimctions  to  unregulated 
affiliates.  Obviously,  the  combination  of 
the  direct  access  to  transportation 
mfonaation  sand  services,  the  affiliate 
retatioBship,  discounted  transportation 
rates,  and  the  powing  aggregator  «  - 
functioa  previdie  a  potentially  potest 
competitive  advantage  to  marketing 
affiliates  reflected  in  the  recent  data  and 
surveys,  particularly  in  terms  of  market 
penettatioB  and  market  share  as 
transportation  services  become 
increasingly  dominant  and  expand  to 
new  geograidiic  regions,  it  is  clear, 
therefore,  &at  the  Gommissioa  must  act 
to  ensure  (hat  all  shippers  are  on  a  more 
or  less  equal  competitive  footing. 

Unless  a  pipeline  has  accepted  a 
blanket  certificate  under  Part  284  to 
provide  transportation  services,  the 
pipeline  does  not  provide  complete 
transportation  service  options  and  can 
terminate  services  without  prior 
Commission  approval  Under  those 
services,  the  pipelines  and  its  marheting 
affiliate  have  an  inherently  preferred 


position  over  non-affiliates  who  remain 
at  the  mercy  of  the  pipeline  in  terms  of 
any  longer-range  competitive  strategy 
for  services.  Conaeqnendy,  the 
Commission  has  concluded  that 
pipelines  should  only  be  authorized  to 
use  selective  discounting  for  any 
affiliate  where  the  pipe^ie  has  accepted 
a  blanket  certificate  and  the  competitive 
positions  of  affiliates  and  non-affiliates 
are  on  a  comparable  basis.  Similarly, 
the  Commission  has  acted  in  Order  No. 
490,  the  abandonment  policy  Final  Rtde, 
to  limit  the  additional  (^portunities  for 
flexibility  ander  that  Order  to  pipelines 
accepting  blanket  certificates.  Also,  the 
Coauaission  has  limited  the  availability 
of  direct  billing  for  certain  take-or-pay 
costs  under  Oid«*  No.  500  to  pipelines 
accepting  a  blanket  certificate. 
'    1  woald  note  that  the  court  in  AGO 
approved  the  selective  discounting 
provisions  in  Order  No.  436,  as 
appropriate  to  provide  pipetines, 
through  Ihetr  aarketaig  aiffiliates,  a 
legitimate  opportunity  to  compete  with 
non-affiliates  in  the  open  access 
transportation  pro^aoL  The  court  noted 
that  such  discounting  is  not  perse 
unduly  discriminatory,  provided  that 
identicfal  discounts  aie  given  to  non- 
affiliates  in  identical  circumstances. 
[AGO  is  discussed  in  the  Sfip  Opinion  at 
Footnote  49).  Since  issuance  of  Order 
No.  436  and  the  record  in  the  AGD  case, 
however,  the  Commjssion  has  focused 
more  directly  oa  the  potential 
competitive  abuses,  unduly  preferential 
treatment  and  uadaly  diiuniminatoiy 
activity  associated  with  pipeline 
marketing  affiliates  In  this  and  other 
dodcets.  Also,  the  maricet  share  of  such 
affiliates  in  Ae  transportation  market 
has  grown  several  orders  of  magnitude 
since  1985  and  early  1986,  and  pipelines 
have  the  growii^g  tendency  of 
transferring  fiiflifctions  to  unregulated 
affiliates.  The  Commission  has 
conduded  that  the  record  here  and  other 
statistical  date  genera^y  demonstrate 
that  mariietiqg  affiliates  do  not  need  any 
longer  selective  ^fiscounting  to  compete 
against  ttie  non-affiliates,  lliat  residt  is 
particularly  clear  when  the  pipeline  is 
proviifing  transportetion  services  under 
Part  284  without  a  blanket  certificate 
and  where  the  marketing  affiliate  thus 
inherently  has  a  competitive  advantage. 
Consequendy.  die  Commission  has 
determined  diat  the  selective 
discounting  authority  of  the  pipeline 
should  not  apply  to  any  affifiates  unless 
the  pipeline  has  accepted  a  blanket 
certificate. 

1  also  would  note  that  the  general 
thrust  of  die  AGD  court's  analysis  of 
Order  Na  436  focused  on  the  negative 
impacte  of  undue  disciimination  against 


natural  gas  consumers.  Here,  the 
potential  far  andue  preference,  undue 
discrimiaadon.  and  a  regulatory-created 
competitive  advantage  lor  marketing 
affiliates  iwould  persist,  unless  the 
Commission  conditioned  selective 
discounting  for  marketing  affiliates  on 
acceptance  of  a  blanket  certificate, 
consistent  with  the  AGD  coort's 
concerns  about  the  negative  impact  on 
consumers.  In  eSect  the  Commission 
now  believes  that  selective  discounting 
without  a  blanket  certificate  does  not 
conform  to  the  requirements  of  the 
NGA.  I  would  also  note  that  Order  No. 
500  now  provides  the  basic  response  to 
the  AGD  court's  concerns  about  the 
take-or-pay  issue  and,  in  ^y  event,  the 
take-or-pay  issue  should  not  be  allowed 
to  require  or  support  the  clearly  anti- 
competitive effects  of  ooBfinuing 
selective  discounting  in  the  absence  of  a 
blanket  certificate.  Rather,  on  the  basis 
of  the  record  and  other  inibnnation 
before  us,  the  Commission  is  con^elled 
here  to  cease  that  continued  competitive 
abuse. 

b.  Same  Diacount  for  Similarly 
Situated  Shippeit.  As  an  additioad 
protection  against  competitive  abuse 
with  regard  to  selective  discounting  for 
marketing  affiliates.  2  believe  the 
Conunisston  also  should  require  that 
where  a  pipeline  has  accepted  a  blanket 
certificate  and  sdective  discounting  is 
allowed  for  marketing  affiliates,  the 
pipeline  must  provide  the  same 
discoimting  to  all  similariy  situated 
sh^pers  seeking  a  discount  The  Final 
Rule,  in  Footoote  49  at  page  24  of  the 
Sl^  Opinioa,  discusaes  the  lelevaat 
provisions  of  Order  Na  436  and  the 
discussion  in  the  AGD  opinion  on  this 
issue.  Order  No  436  prohibits  discounts 
based  solely  on  affiliation,  while  the 
AGD  court  held  that  identical  (tiscounts 
must  be  provided  to  non-affiliates  in 
identical  drcumstances.  In  other  words, 
as  a  general  rule,  the  maximum 
transportation  rate  may  not  be 
discounted  for  the  marketing  affiliate, 
unless  the  same  discount  is  available 
generally  to  all  other  such  shippers. 

In  the  event  of  an  allegation  that  the' 
pipeline  refused  to  provide  die  same 
discount  to  another  non^afiiliated 
shippec  the  pipeline  would  have  to 
demonstrate  that  the  non-affiliated 
shipper  was  not  ^igible  by  reason  of  ito 
comfdetely  different  request  for 
transportation  services.  The 
Coramiaaion  wauld  coacfatde  that,  for 
the  purposes  of  4his  provision,  the 
shippers  are  siayiarjiy  situated  when 
they  are  saeking  services  in  the  same 
general  geopaphic  region  and  along  the 
same  general  pipeline  route.  A  sinq)le 
difleroKe  in  recent  points,  delivery 


points,  or  volumes  should  not  be 
considered  as  rendering  a  non-affiliated 
shipper  into  a  differently-situated,  as 
opposed  to  similariy-situated,  shipper. 
As  a  pobcy  matter,  the  Comnilssion 
should  conclude  that  the  potential  for 
competitive  abuse,  undue  preference 
and  undue  discrimination  is  prevented 
best  by  requiring  broad  uniformity  of 
treatment  here  with  regard  to  selective 
discounting  <A  transportation  rates  as 
between  affihates  and  non-affiliates, 
where  the  pipeline  accepts  a  blanket 
certificate. 

c.  Immediate  Public  Disclosure  of 
Affiliate  Discount  Order  No.  436  would 
aUow  a  pipeline  to  extend  a  selective 
discount  to  a  mariceting  affiliate,  but  not 
disclose  the  fact  or  amount  of  the 
discount  to  the  public  for  a  period  of 
fifteen  days  after  the  close  of  the  billing 
period,  as  part  of  the  original  intent  to 
give  the  marketing  affiliate  some 
competitive  opportunity  under  Order 
No.  436.  In  die  context  of  die 
Commission's  decision  here  to  ensure 
relative  competitive  parity  between 
affiliates  and  non-affiliates  when  a 
pipeline  accepts  die  blanket  certificate, 
and  in  light  of  the  significant  market 
share  already  obtained  by  marketing 
affiliates,  the  Commission  now 
concludes  that  pipelines  must  be  » 
required  to  disclose  immediately  any 
selective  diacount  for  an  affiliate  of  the 
pipeline  (sec.  25ai6(b)(6)(xix}).  Such 
immediate  public  disclosure  is 
particulariy  important  in  today's  natural 
gas  mail(et.  wdiere  many  transactions 
are  negotiated  on  a  thirty  day  basis  with 
iBupply  from  the  dominant  spot  market 

llie  Supplemental  Comments  filed  by 
NGC  and  Access  highlight  die 
competitive  harm  associated  with  the 
current  practice  and  urge  adoption  of  a 
prior  notice  requirement.  Such  a  period 
after  the  selective  discount  to  the 
affiliate  without  public  disclosure  could 
provide  the  affiliate  widi  a  substantial 
competitive  advantage  over  non- 
affiliates  who  would  be  eligible  for  the 
same  discount  if  they  only  were  aware 
of  the  existence  of  the  original  discount 
or  the  amount  of  it  to  the  pipeline's 
affiliate.  Hence,  under  the  Final  Rule, 
any  elective  discount  to  tfn  affiliate  will 
be  disclosed  immediately  and  all  other 
eligible  shippers  must  be  granted  the 
same  discount  in  the  same  timefitime. 
Thus,  the  pipeline  and  affiliates  cannot 
use  delayed  disclosure  and  reporting  to 
preserve  the  competitive  advantage  and, 
to  that  extent  fiustrate  this  Rule. 

3.  Disclosure  of  Information  to  Non- 
Affiliates 

The  Final  Rule  requires  that  a  pipeline 
must  disclose  immediately  any  new  or 
changed  informatton  not  available  to 


non-affiliated  marketers,  if  it  provides 
such  information  to  affiliates  as  part  of  a 
response  to  a  specific  request  from  an 
affiliate.  The  fact  that  such  new  or 
changed  information  Is  contained  in  a 
response  to  a  specific  request  does  not 
lessen  its  potential  competitive 
advantage  to  the  affiliate,  nor  insulate 
the  pipdine  from  disclosing  the 
information.  (Sip  Opinion,  at  page  45.) 
Pipelines  and  affiliates  may  not  use  the 
specific  request  as  a  means  of 
circumventing  die  requfrements  of  the 
Final  Rule  for  fiill  disclosure.  Stated 
another  way,  all  information  provided  to 
an  affiliate  must  be  provided 
contemporaneously  to  non-affiliates, 
regardless  of  the  form  or  procedure  by 
which  it  was  sought  by  die  affiHate  and 
provided  by  the  pipeline.  The  fact  of  a 
specific  request  and  a  specific  response 
does  not  constitute  any  exception  to  that 
general  rule.  The  result  to  be  prevented 
here  is  competitive  abuse  with  regard  to 
the  affiliate's  activities,  undue 
preference  to  the  affiliate  and  undue 
discrimination  against  non-affiliates, 
and,  as  a  result  the  form  of  the 
information  exchange  between  the 
pipeline  and  affiliate  is  irrelevant 
Consequendy,  any  information  provided 
by  the  pipeline  to  the  affiliate  must  be 
disclosed  to  all  shippers,  irreqiective  of 
the  manner  in  which  it  is  provided  to  the 
affiliate. 

4.  False  or  Misleading  Information  on 
Take-Or-Pay 

The  Final  Rule  states  that  the 
Commission  will  consider  any  false  or 
misleading  information  provided  under 
the  terms  of  this  Final  Rule  by  pipelines 
with  regard  to  released  gas  and  take-or- 
pay  credits  to  be  a  violation  of  the 
reporting  requirements.  (Slip  Opinion  at 
page  53.)  The  Commission  remains 
concerned  about  the  pipeline  or  the 
marketing  affiliate  providing  any  false 
or  misleading  informaticm  about  take-or- 
pay  and  the  amount  of  billing  credit  that 
will  flow  to  the  pipelines  as  a  result  of  a 
purchase  from  the  mariceting  affiliate. 
Obviously,  such  false  and  misleading 
information  could  provide  the  marketing 
affiliate  with  a  decided  competitive 
advantage  in  mariceting  gas  and  other 
services  to  customers  of  its  pipeline 
affiliate. 

That  form  of  competitive  abuse  would 
be  particularly  pernicious  and  unduly    * 
discriminatory  to  non-affihates,  because 
customers  and  non-affiliates  have  no 
independent  capabUity  to  challenge  or 
verify  the  accuracy  of  such  assertions  of 
significant  potential  value  to  customers. 
The  Supplemental  Comments  filed  by 
Access  and  NGC  highlight  current 
practices  of  this  nature,  which  have  led 
to  significant  competitive  harm. 


Consequently,  the  Commission  will 
consider  any  such  use  of  false  snd 
misleading  information  related  to  tEike- 
or-pay  credit  or  relief  to  be  a  violation  of 
the  standards  of  conduct  and  intends  to 
respond  promptly  with  enforcement 
action  under  this  Rule  to  any  allegation 
of  a  pipeline  or  marketing  affiliate  using 
such  false  and  misleading  information. 

5.  Divorcement  as  a  Remedy 

The  Final  Rule  states  that  where 
necessary,  the  Commissi^  will  consider 
and  impose  divorcement  or  divestiture 
to  prevent  a  pipeline's  undue 
discrimination  hi  favor  of  its  marketing 
affiliate.  (Slip  Opinion  at  page  78). 
Further,  I  believe  that  the  Commission 
would  agree  generally  that  divorcement 
would  be  an  effective  remedy  for  undue 
discrimination  or  undue  preference  with 
regard  to  a  mariceting  affiliate,  although 
not  necessarily  the  only  one.  For 
example,  where  a  pipeline  and  its 
marketing  affiliate  have  engaged  in  a 
pattern  of  competitive  abuses  providing 
the  affiliate  with  subsUntial  market 
share  and  de  facto  unregulated  market 
power,  I  believe  the  Commission  would 
intend  to  order  divorcement,  among 
other  possible  actions,  as  an  effective 
remedy  and  also  to  ensure  that  the 
pipeline  does  not  continue  to  benefit  in 
the  future  from  the  past  competitive 
abuses.  At  that  point  the  more 
measured  approach  adopted  in  the  Final 
Rule  as  a  deterrent  action  would  have  to 
be  followed  by  more  decisive  action  to 
correct  die  competitively  abusive  and 
discriminatory  result  for  the  future. 
Consequendy,  interstete  pipelines 
should  be  on  notice  not  only  that  we 
believe  we  have  divorcement  authority, 
but  also  that  we  would  intend  to  use  it 
when  necessary. 

6.  Stendards  of  Conduct:  Presumptions 

The  Final  Order  discusses  the  issue  of 
burden  of  proof  in  an  enforcement 
proceeding  (SUp  Opinion  at  page  62).  I 
would  note  that  the  discussion  in  the 
Final  Rule  about  the  Standards  of 
Conduct  has  established  particular 
presumptions  with  regard  to  differing 
treatment  by  pipelines  of  affiliated  and 
non-affiliated  shippers  under  specified 
circumstances.  Those  presumptions 
would  be  used  by  the  Commission  in 
any  enforcement  proceeding  to 
determine  whether  there  was  a 
satisfact(Hy  explanation  for  the  differing 
treatment  or  whether,  in  the  alternative, 
the  differing  treatment  constituted  a 
competitive  abuse  involving  undue 
discrimination  against  non-affiliated 
shippers  or  imdue  preference  for 
affiliated  shipper. 
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7.  Sunsetting  Reporting  Requirementt 

The  nnal  Rule  adopts  a  new  provision 
which  sunsets  the  reporting 
requirements  applicable  to  interstate 
pipelines  under  this  Rule  on  December 
31, 1989.  The  preamble  discussion  caUs 
for  a  review  of  the  reporting  requirement 
after  one  year  and  a  Commission 
decision  on  whether  continuation  of 
reporting  is  a  necessary  elemoit'of  this 
new  regulatory  framework.  (Slip 
Opinion  at  pages  6  and  7).  The  rationale 
for  sunsetting  the  ieporting  requirements 
is  that  the  perceived  affiliate  problem 
may  be  transitional  in  nature  and  may 
be  mitigated  or  eliminated  by 
competitive  forces,  once  open  access 
transportation  and  related  Commission 
initiatives  are  permanently  in  place.  I 
supported  the  December  31, 1989,  sunset 
date  at  the  Commission  Meeting  as  a 
compromise  approach  to  this  provision 
of  the  Rule. 

As  the  General  discussion  at  the    .' 
beginning  of  this  separate  opinion 
makes  clear.  I  am  persuaded  that  there 
is  a  serious  and  long  term  potential  for 
competitive  abuse  arising  from  the 
affiliated  relationship  between 
interstate  pipehnes  and  their  affiliated 
marketers.  The  essence  of  this  Final 
Rule  is  deterrence  of  that  potential 
competitive  abuse  by  the  establiriunent 
of  Standards  of  Conduct  independent 
functioning,  rapid  reporting,  and  prompt 
enforcement  by  the  Commission.  And. 
this  approach  is  far  less  drastic  than  the 
divorcement  or  divestiture  of  mariceting 
affiliates  urged  by  many  commenters. 

Biit.  this  approach  can  only  be  fully 
effective  in  its  essential  design  if  it 
includes  the  rapid  reporting 
requirements  in  the  Final  Rule.  I  am  not 
persuaded  that  competitive  forces  will 
be  effective  enough  under  any  realistic 
scenario  a  j'ear  from  now  to  eliminate 
the  serious  potential  for  competitive 
abuse  or,  for  that  matter,  at  any  time  in 
the  next  several  years.  Consequently,  it 
is  quite  clear  today,  in  my  judgment, 
that  the  Final  Rule  probably  would  have 
far  less,  if  not  little,  deterrent  vahie  or 
enforcement  potential  without  those 
reporting  requirements  after  the  end  of 
1989. 

I  also  am  concerned  that  the  reporting 
sunset  provision  will  be  perceived  by 
interstate  pipelines  as  a  signal  that  the 
Commission  is  not  committed 
completely  to  the  new  regulatory 
frameworii  in  the  Final  Rule.  Access  and 
NGC  indicated  in  their  supplemental 
comments  that  the  industry  perception 
already  was  to  that  effect  with  resulting 
negative  impacts  in  terms  of  affiliate 
preferences  and  non-affiliate 
discrimination.  I  believe  the  Commiasion 
must  demonstrate  its  full  and 


unswerving  commitment  to  the 
aggressive  implementation  of  this  new 
regulatory  framework  and  prompt 
enforcement  action  in  the  event  of  any 
alleged  violation.  The  demonstration 
now  of  any  lesser  oommitment  would  - 
serve  to  reduce  materially,  if  not 
destroy,  the  effectiveness  of  this  ' 
regulatory  deterrence  approach.  And,  if 
the  Commission  cannot  make  that- 
approach  effective,  the  only  remaining 
alternative  would  be  some  form  of 
divorcement  or  divestiture  on  a  generic 
basis  to  prevent  competitive  abuses  by 
affiliates.' 

Accordingly,  I  recommend  that  the 
Commission  on  rehearing  consider 
further  the  reporting  sunset  provision  in 
the  Pinal  Rule.  For  example,  the 
Commission  might  decide  that  a  specific 
sunset  provision  in  not  necessary  or 
appropriate  at  this  time,  because  of  the 
concern  about  the'  Commission's 
commitment  to  the  deterrence  ai^roach. 
Alternatively,  the  Commission  could 
establish  a  much  more  realistic  sunset 
date  such  as  December  31, 1994,  five 
years  after  the  rules  are  fully 
operational  on  interstate  pipehnes.  The 
Commission  also  could  schedule  a 
formal  review  at  a  more  realistic  time 
pertain,  such  as  three  years,  without 
including  a  specific  sunset  provision  at 
this  time  in  the  Final  Rule.  In  any  event, 
the  Commission  should  address  this 
provision  further  on  rehearing  to  ensure 
the  longer  term  effectiveness  and 
viability  of  the  new  regulatory 
framework. 

Reservation:  Organizational  Separation 
vs.  "Independent  Functioning" 

1.  "China  Wall"  Organizational  , 
Separation 

My  primary  reservation  about  this 
Final  Rule  is  the  provision  on  so-called 
"independent  functioning,"  discussed  at 
page  45  of  the  Slip  Opinion.  At  the 
outset  I  should  note  that  I  continue  to 
support  strongly  the  total  s^aration  of 
the  interstate  pipeline  and  its  marketing 
affiliate  under  a  "China  Wall" 
requirement  Any  lesser  degree  of 
separation  only  invites  organizational 
structures  that  reduce  the  regulatory 
deterrence  of  the  Final  Rule,  as  was 
argued  by  many  commenters  listed  in 
Footnote  85,  Access  and  NGC  Where 
there  is  complete  separation,  the 
identification  of  violations  and  the 
enforcement  of  the  regulations  is  made 
materially  more  predictable  and 
straightforward,  thus  enhancing  the 
deterrent  effectiveness  of  the  rde.  For 
example,  the  mere  existence  of  any 
insider  commimicationor  information 
would  establish  a  de  facto  presumption 
of  a  violation  under  a  China  Wall 


requirement  rather  than  merely  raising 
qoestions.as  to  the  respective  functions 
of  the  personnel  involved,  the  nature  of 
the  communication  or  information,  the 
relationship  of  the  communication  or 
information  to  the  respective  functions, 
and  so  forth.  Consequently,  I  would 
support  strongly-modification  of  the 
Final  Rule  to  impose  a  China  Wall 
requirement  on  rehearing. 

2.  Independent  Functioning:  Real  vs. 
Symbolic 

If.  however,  the'Commission  adopts  a 
limitation  on  certain  personnel 
functions,  it  should  be  more  precise  than 
the  current  draft.  Previously,  the  NOPR 
proposed  that  all  employees  of  the 
pipeline  and  marketing  affiliate  function 
independently  of  each  other  to  the 
maximum  extent  possible.  That  "to  the 
maximum  extent  possible"  requirement 
anticipated  that  there  may  be  the  need 
for  some  common  support  organization 
and  personnel.  Now  the  draft  would 
reduce  the  coverage  of  the  rule 
significantly  from  "all  employees"  to 
only  "operating  employees",  which  are 
undefined,  and  also  would  reduce  the  . 
extent  of  separation  from  "to  the 
maximtun  exietA possible"  to  "to  the 
maxiffium  extent  practicable. "  A  better, 
more  effective  and  more  predictable 
formulation  would  be  to  require  that  all 
non-suppOTt  personnel  (i.e.  all 
management  operational,  regulatory 
and  technical  personnel)  of  the  pipeline 
must  function  independently  of  the 
marketing  affilitate — period— with  no 
qualifiers  of  any  kind  The  only 
personnel  who  could  function  together 
at  all  (other  than  completely 
independently)  would  be  support 
personnel  not  engaged  in  the  mariceting, 
sales,  transportation  and  operations  of 
the  affiliated  companies.  Section  161.3(f) 
in  the  draff  simply  leaves  too  much 
ambiguity,  discretion  and  fiexibiUty. 

Furthermore,  the  effectiveness  of  the 
independent  functioning  would  be 
enhanced  materially  if  the  Final  Rule 
also  reqidred  that  personnel  other  than, 
support  personnel  could  not  be  co- 
located,  but  must  be  in  separate  offices 
reflecting  the  separate  corporate      • 
organizations.  In  a  sense,  the 
Commission  is  being  asked  to  respect 
the  affiliated,  but  separate  corporate 
legal  entities  here,  without  piercing  the 
corporate  veil  (however  thin)  to  regulate 
common  activities.  Consequentiy.  it 
should  not  be  too  extreme  a  measure  to 
requise  that  the  two  affiliates  truly 
function  independently,  apart  from 
common  support  personnel,  in  separate 
offices  under  their  separate  legal 
identities  to  prevent  better  the  ease  with 
which  they  might  discriminate  without 


detection  and  make  any  enforcement 
action  somewhat  less  difficult  if  a 
complaint  alleges  that  they  have 
discriminated. 

I  also  would  note  that  the  order  states 
on  page  47  that  the  approach  of  the 
standards  of  conduct  plus  reporting 
requirements  in  this  rule  will  be  a 
sufficient  deterrent  because  the 
pipeline's  transactions  with  affiliates 
will  be  disclosed  and  thus  subject  to 
enforcement  action,  while  earlier  in  the 
rule  we  sunset  the  reporting 
requirements  in  a  year  and  a  half. 
Sunsetting  the  reporting  requirements 
there,  plus  watering  down  the 
independent  functioning  here  adds  up  to 
a  significant  aggregate  retreat  from  the 
stand  taken  in  the  NOPR.  despite  the 
data  showing  marketing  affiliates  are 
more  dominant  and  still  growing  in 
market  share  and  potential  unr^ulated 
monopoly  power.  A  better  result  would 
obtain  if  we  made  the  independent 
functioning  requirement  here  much  more 
real,  than  the  current  arguably  hollow 
and  barely  symbolic  gesture  in 
§  161.3(f).  If.  on  rehearing,  we  stay  with 
the  current  $  161.3(0  and  also  sunset  the 
reporting  requirement  next  year,  we  will 
have  effectively  and  unfortunately 
gutted  the  rule  in  its  final  formulation. 

Conclusion 

I  have  concluded  that  the  Commission 
should  issue  the  Final  Rule  at  this  time, 
while  seeking  on  rehearing  to  refine  the 
rule  by  requiring  complete  "China  Wall" 
organizational  separation  and  adopting 
the  several  recommendations  discussed 
in  my  observations.  Modification  of  the 
reporting  sunset  provision  is  of 
particular  importance  to  the 
effectiveness  of  the  regulatory 
deterrence  approach  and  the  new 
affiliate  regulatory  frameworic.  On 
balance,  the  Final  Rule  finally  will 
establish  a  minimal  set  of  enforceable 
Standards  of  Conduct  for  the  affiliated 
marketers  of  interstate  pipelines.  That 
task  has  taken  almost  two  years  to 
accomplish  to  this  point  and,  subject  to 
the  further  refinement  on  rehearing,  the 
Final  Rule  should  provide  the  much 
needed  regulatory  framework  to  deter 
materially  the  potential  competitive 
abuses  resulting  bom  affiliation.  The 
Commission  is  obligated,  in  my 
judgment  to  provide  that  regulatory 
framework  as  an  essential  and 
fundamental  element  of  a  more 
competitive  natural  gas  market  and  less 
regulated  natural  gas  industry. 
Chutes  A.  TratMndt 
Commissioner. 

Part  161  is  added  to  read  as  follows: 


PART  161— STANDARDS  OF 
CONDUCT  FOR  INTERSTATE 
PIPELINES  WITH  MARKETING 
AFFIUATES 

Sec 

161.1  Applicability. 

161.2  Definitions. 

161.3  Standards  of  conduct. 

Authority:  Natural  Gas  Act  15  U.S.C  717- 
717w  (1982);  Nahiral  Gas  Policy  Act  of  1978, 
15  U.S.C.  3301-3432  (1982);  Departm«it  of 
Energy  Organization  Act,  42  U.S.C.  7101-7352 
(1982);  B.O.  No.  12009,  3  CFR  1978  Comp.  p. 
142. 

S  161.1    AppNcabNity. 

This  part  applies  to  any  interstate 
natiu-al  gas  pipeline  that  transports  gas 
for  others  pursuant  to  Subparts  B,  G,  or 
H  of  Part  284  or  pursuant  to  Subparts  A 
or  E  of  Part  157  and  is  affiliated  with  a 
marketing  or  brokering  entity,  except  a 
pipeline  tiiat  does  not  conduct  any 
transactions  with  its  affiliated  marketer. 

S  161,2    DefMtipns. 

For  purposes  of  this  part: 

"Affiliate,"  when  used  in  relation  to 
any  person,  means  another  person 
which  controls,  is  controlled  by,  or  is 
under  common  control  with,  such 
person. 

"Control"  (including  the  terms 
"conb-olling,"  "controlled  by,"  and 
"under  common  control  with")  includes, 
but  is  not  limited  to.  the  possession, 
directly  or  indirectiy,  of  the  authority,  to 
direct  or  cause  the  direction  of  the 
management  or  policies  of  a  company.  A 
voting  interest  of  10  percent  or  more 
creates  a  presumption  of  control. 

"Potential  shippers"  means  all  current 
transportation  and  sales  customers  of  an 
interstate  natival  gas  pipeline,  and  all 
persons  who  have  pending  requests  for 
fransportation  service  or  for  information 
regarding  transportation  service  on  that 
pipeline. 

S  161.3    Standsnls  of  conduct 

An  interstate  natural  gas  pipeline 
must  conduct  its  business  to  conform  to 
the  following  standards: 

(a)  It  must  apply  a  tariff  provision 
relating  to  transportation  in  the  same 
manner  to  the  same  or  similariy  situated 
persons  if  there  is  discretion  in  the 
application  of  the  provision. 

(b)  It  must  strictly  enforce  a  tariff 
provision  for  which  there  is  no 
discretion  in  the  appHcation  of  the 
provision. 

(c)  It  may  not  through  a  tariff 
provision  or  otherwise,  give  its 
marketing  affiliate  preference  over 
nonaffiliated  customers  in  scheduling, 
transportation,  storage,  or  curtailment 
priority. 


(d)  It  must  process  all  similar  requests 
for  transportation  in  the  same  manner 
and  within  the  same  period  of  time. 

(e)  It  may  not  disclose  to  its  affiliate  . 
any  information  to  secure  transportation 
service  the  pipeline  receives  from  a  non- 
affiliated shipper. 

(f)  To  die  extent  it  provides 
information  related  to  transportation  of 
natural  gas  and  gas  sales  and  marketing 
to  a  marketing  affiliate,  it  must  do  so 
contemporaneously  to  all  potential 
shippers,  affiliated  and  non-affiliated, 
on  its  system. 

(g)  To  the  maximum  extent 
practicable  its  operating  employees  and 
the  operating  employees  of  its  marketing 
affiliate  must  function  independently  of 
each  other. 

(h)  It  may  not  condition  or  tie  its 
agreement  to  release  gas  subject  to  take- 
or-pay  relief  to  an  agreement  by  the 
producer,  customer,  end-user,  or  shipper 
relating  to  any  service  by  its  marketing 
affiliate,  any  services  by  it  on  behalf  of 
its  marketing  affiliate,  or  any  services  in 
which  its  marketing  affiliate  is  involved. 

(i)  If  asked  by  a  potential  shipper,  it 
must  identify  any  information  relating  to 
released  gas  that  is  mitigating  the 
pipeline's  take-or-pay  liability  if  it  has 
provided  this  information  to  its 
marketing  affiliate. 

(j)  By  August  15. 1988.  it  must  file  with 
the  Commission  procedures  that  will 
enable  shippers  and  the  Commission  to 
determine  how  the  pipeline  is  complying 
with  the  standards  in  this  section. 

PARr2S»-F0RMS 

2.  The  authority  citation  for  Part  250  is 
revised  to  read  as  follows: 

Authority:  Department  of  Energy 
Organization  Act.  42  U.S.C.  7101-7352  (1982): 
E.O.  No.  12009,  3  CFR  1978  Comp.  p.  142; 
Natural  Gas  Act  IS  U.S.C  717-7l7w  (1982): 
Natural  Gas  Policy  Act  of  1978, 15  U.S.C. 
3301-3432  (1982). 

3.  Part  250  is  amended  by  adding  a 
new  S  250.16  to  read  as  follows: 

9250.16    Format  of  compliance  plan  for 
tranaporlaMon  servlcai  and  affiliate 
transacUons. 

(a)  Who  must  comply.  Aii  interstate 
natural  gas  pipeline  that  transports 
natural  gas  for  others  pursuant  to 
Subparts  B.  G.  or  H  of  Part  284  or 
pursuant  to  Subparts  A  or  E  of  Part  157 
and  is  affiliated,  as  that  term  is  defined 
in  §  1^.2  of  this  chapter,  in  any  way 
with  a  marketing  or  brokering  entity, 
except  a  pipeline  that  does  not  conduct 
any  transactions  with  its  affiUated 
marketer  must: 

(1)  File  FERC  Form  No.  592  in  the 
manner  prescribed  in  paragraph  (b)  of 
this  section. 
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(2)  Maintain  and  provide  die 
information  specified  in  paragraph  (e)  of 
this  section,  and 

(3)  K4aintain  all  information  required 
under  this  section  from  the  time  the 
information  is  received  until  December 
31.1989. 

(b)  What  to  file.  An  interstate  pipeline 
must  file  the  following  information  in 
the  FERC  Form  No.  592: 

(1)  A  complete  list  of  operating 
personnel  and  facilities  shared  by  the 
interstate  natural  gas  pipeline  and  the 
aHiliated  maiiceting  or  brokering 
company; 

(2)  The  specific  information  and 
format  required  &om  a  shipper  for  a 
valid  request  for  transportation  service, 
including  for  transactions  in  which  an 
affiliated  marketer  is  involved,  the  items 
of  information  in  paragraph  (b)(6)  of  this 
section: 

(3)  Procedures  used  lo  address  and 
resolve  complaints  by  shippers  and 
potential  shippers; 

(4)  Procedures  used  by  the  natural  gas 
pipeline  to  inform  affiliated  and 
nonaffiliated  shippers  and  potential 
shippers  on  the: 

(i)  Availability  and  pricing  of 
transportation  service,  and 

(ii)  Capacity  of  the  pipeline  available 
for  transportation: 

(5)(i)  Existing  tariff  provisions  that 
contain  the  information  and  procedures 
required  in  paragrai^s  (b)(1)  through 
(b)i[4)  of  this  section,  or 

(ii)  New  tariff  provisions  that  contain 
the  information  and  procedures 
described  in  paragraphs  (b)(1)  through 
(b)(4)  of  this  section;  and 

(6)  A  log  that  contains  die  following 
uiformation  on  all  requests  for 
transportation  service  made  by 
affiliated  marketers  or  in  which  an 
affiliated  marketer  is  involved: 

(i)  The  date  of  receipt  of  the  request 

(ii)  The  date  that  the  request  was 
accepted  as  valid. 

(iii)  The  specific  affiliation  of  the 
requester  with  the  interstate  pipeline, 
and  the  extent  of  the  pipeline's 
affiliation,  if  any.  with  Uie  person  to  be 
provided  transportation  service.         i- 

(iv)  The  extent  of  the  supplier's.  -  ^  |  -   . 
affiliation  with  the  interstate  pipeline 
bom  whom  service  is  requested, 

(v)  The  identity  of  the  shipper  making 
the  request  for  service  including 
designating  whether  the  shipper  is  a 
local  distribution  company,  an  interstate 
pipeline,  an  intrastate  pipeline,  an  end- 
user,  a  producer,  or  a  marketer, 

(vi)  The  maximiun  daily  contract 


volume  of  gas  requested  tnbe 
transported  and  the  total  contract 
volume  of  gas  requested  to  be 
transported  over  the  life  of  the  contract, 

(vii)  The  producing  area  of  the  source 
of  the  gas  requested  to  be  transported, 

(viii)  The  date  service  is  requested  to 
commence  and  terminate, 

(ix)  A  list  of  all  receipt  and  delivery 
points  between  which  the  gas  is 
requested  to  be  transported  and  the 
distance  in  pipeline  miles  between  the 
receipt  point  and  the  delivery  point  that 
are  the  furthest  apart, 

(x)  Whether  the  service  requested  is 
firm  or  intemiptible, 

(xi)  The  state  of  the  ultimate  end  user 
of  the  gas. 

(xii)  The  identity  of  the  transportation 
rate  schedules  and  the  transportation 
rates  aiq)licable  for  such  service, 

(xiii)  Whether  any  of  the  gas  being 
transported  is  subject  to  take-or-pay 
reUef  and,  if  so,  how  much, 

(xiV)  Wlfether  and  by  how  much  the 
cost  of  the  gas  to  the  affiliated  marketer 
exceeds  the  price  received  for  the  sale 
of  the  gas  by  the  affiliated  marketer, 
after  deducting  associated  costs, 
including  those  incurred  for 
transportation;  i.e.,  whether  the  gas  is 
being  sold  at  a  loss, 

(xv)  Current  status  of  the  request, 
including  whether  the  request  is: 

(A)  Incomplete. 

(B)  Complete  and  awaiting  service. 

(C)  Complete,  a  contract  signed,  and 
awaiting  commencement  of  service. 

(D)  Complete,  service  has  begtm  and 
the  Commission  docket  number 
assigned  to  the  transaction. 

(E)  Withdrawn,  or 

(F)  Denied  and  the  reason  why. 

(xvi)  The  position  of  the  request  in  the 
transportation  request  queue, 

(xvii)  The  disposition  of  the  request, 
including  the  date  the  requester  was 
notified  of  availability  of  capacity,  the 
date  the  contract  was  executed,  die  date 
service  actually  commenced,  and  any 
explanation  concerning  the  disposition 
of  the  request 

(xviii)  Any  complabtts  by  the  shipper 
or  end  user  concerning  the  requested  or 
furnished  service  and  the  disposition  of 
such  complaints,  and 

(xix)  Whedier  the  transportation  is 
being  requested,  offered  or  provided  at 
discounted  rates,  duration  of  the 
discount  requested,  offered  or  provided, 
the  maximum  rate  or  fee,  the  rate  or  fee 
actually  charged  during  the  billing 
period,  the  shipper,  corporate  affiliation 
between  the  shipper  and  the 
transporting  pipeline,  and  the  quantity 


of  gas  schedtded  at  the  discounted  rate 
during  the  billing  period  for  each 
delivery  point 

(c)  What  to  maintain.  (1)  An  interstate 
pipeline  must  maintain  the  information 
in  paragraph  (b)(e)  of  this  section  for  all 
requests  for  transportation  service  made 
by  nonaffiliated  shippers  or  in  which  a 
■nonaffiliated  shipper  is  involved  fit)m 
the  time  the  information  is  received  until 
December  31, 1989. 

(2)  The  information  required  to  be 
maintained  by  this  section  will  be 
available  fit>m  August  15, 1988,  until 
December  31, 1989.  to: 

(i)  The  Commission  on  request,  and 
(ii)  The  public  under  Subpart  D  of  Part 
365  of  this  chapter. 

(3)  The  information  required  to  be 
maintained  by  this  section  must  be 
maintained  on  9-track  magnetic  tape  or 
computer  disk.  The  format  and 
specifications  for  maintenance  of  the 
information  can  be  obtained  at  the 
Federal  Energy  Regulatory  Commission, 
Division  of  Public  Information.  825 
North  Capitol  St  NE..  Washington,  DC 
20428. 

(d)  When  to  file.  (1)  The  information 
in  paragraphs  (b)(1)  dirough  (b)(5)  of  this 
section  and  entries  in  the  log  specified 
in  paragraph  (b)(6)  of  this  section 
relating  to  transportation  requests  for 
which  transportation  has  commenced  30 
days  or  more  previously,  which  have^ 
been  denied,  or  which  have  been 
pending  for  more  than  six  months  kiust 
be  filed  initially  widi  the  Commission  by 
August  15. 1988,  and  thereafter  as 
required  by  paragraphs  (d)(2)  and  (d)(4) 
of  this  section  until  December  31, 1989. 

(2)  The  information  required  in 
paragraphs  (b)(1)  dirough  (b)(5)  of  diis 
section  inust  be  filed  quarterly  if  any 
changes  occur. 

(3)  The  information  in  paragraph  (b)(6) 
of  this  section  relating  to  transporation 
requests  must  be  maintained  on  a  daily 
basis. 

(4)  The  information  in  paragraph  (bH6) 
of  this  section  relating  to  transportation 
requests  for  which  transportation  has 
commenced  30  days  or  more  previously, 
which  have  been  denied,  or  which  have 
been  pending  more  than  six  months 
must  be  filed: 

(i)  For  the  items  in  paragraphs  (b)(e) 
(i)  through  (xviii)  of  this  section,  at  the 
end  of  the  month  following  the  month 
any  changes  occur.  A  report  under  this 
section  satisfies  a  pipeline's  obligation 
to  report  under  fi  284.13  of  this  chapter. 

(ii)  For  the  items  in  paragraph 
(b)(6Kxix)  of  this  section,  within  15  days 


of  the  close  of  the  pipeline's  billing 
period.  A  report  of  a  discount  under  this 
section  satisfies  a  pipeline's  obligation 
to  report  under  S  284.7(d)(5)(iv)  of  diis 
chapter. 

(e)  How  to  file.  (1)  Each  filing  made 
with  the  Commission  under  this  section 
must  be  made  on  9-track  magnetic  tape 
or  computer  disk.  The  format  and 
specifications  for  submission  of  the 
information  prescribed  by  this  section 
on  magnetic  tape  or  computer  disk  can 
be  obtained  at  the  Federal  Energy . 
Regulatory  Commission,  DivisicMi  of 
Public  Information,  825  North  Capitol  St 
NE..  Washington.  DC  20426. 

(2)  The  magnetic  tape  or  computer 
disk  must  be  accompanied  by  one  paper 
printout  of  the  information  submitted  on 
the  magnetic  tape  or  computer  disk.  The. 
format  for  the  paper  printout  can  be 
obtained  at  the  Federal  Energy 
Regulatory  Commission.  Division  of 
Public  Information,  825  North  Capitol  St. 
NE..  Washington.  DC  20426. 

(3)  The  magnetic  tape  or  computer 
disk,  and  paper  printout,  submitted  must 
be  accompanied  by  a  cover  letter.  The 
cover  letter  must  include  the  file  name, 
file  attribute,  and  recording  density  of 
the  magnetic  tape  submitted  by  the 
natural  gas  pipeline  company.  The  cover 
letter  must  also  include  the  subscription 
provided  in  §  385.2005(a)  of  this  chapter. 

(4)  The  subscription  provided  in 
paragraph  (d)(3)  of  this  section  must 
certify  in  addition  to  the  requirements  in 
§  385.2005(a)  of  diis  chapter,  diat  die 
paper  printout  contains  the  same 
information  as  the  magnetic  tape  or 
computer  disk  and  that  the  signer  has 
read  and  knows  the  contents  of  the 
paper  printout  are  true  to  the  best 
knowledge  and  belief  of  the  signer. 

(f)  Where  to  file.  (1)  The  magnetic 
tape  or  computer  disk  and 
accompanying  paper  printout  and  cover 
letter  must  be  submitted  to:  Office  of  the 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street 
NE.,  Washington.  DC  20426. 

(2)  Hand  deUveries  of  a  magnetic  tape 
or  computer  disk  and  accompanying 
paper  printout  and  cover  letter  may  be 
made  to:  Office  of  the  Secretary.  Federal 
Energy  Regulatory  Commission,  Room 
31ia  825  North  Capitol  Stieet  NE.. 
Washington.  DC  20428. 

(g)  Public  access.  An  interstate 
pipeline  must  maintain  and  make 
available  to  the  public  all  filings  with 
the  Commission  under  paragraphs  (b)(1) 
through  (b)(5)  of  this  section  and  entries 
in  the  log  specified  in  paragraph  (b)(6)  of 
this  section  by  providiiag: 

(1)  One  paper  copy  at  the  pipeline's 
principal  place  of  business  during 
regular  business  hours; 

(2)  Copies  by  mail  of  any  item 
requested  within  seven  calendar  days  of 


a  written  request  for  which  the  pipeline 
may  charge  the  cost  of  postage  and 
fifteen  cents  per  page  photocopied  or 
per  computer  printout  page  provided; 
and 

(3)  24-hour  access,  by  electronic 
means,  to  the  data  specified  in  this 
paragraph  that  are  contained  in 
paragraph  (b)(6)  of  this  section. 

(h)  Penalty  for  failure  to  comply:  (1) 
Any  person  who  transports  gas  for 
others  pursuant  to  Subpart  B,  G.  or  H  of 
Part  284  of  this  chapter  and  who 
knowingly  violates  the  requirements  of 
§  161.3.  {  250.16,  or  S  284.13  of  this 
chapter  will  be  subject  pursuant  to 
sections  311(c).  501,  and  S04(b)(6)  of  die 
Natural  Gas  Policy  Act  of  1978,  to  a  civil 
penalty,  which  the  Commission  may 
assess,  of  not  more  than  $5,000  for  any 
one  violation. 

(2)  For  purposes  of  this  paragraph,  in 
the  case  of  a  continuing  violation,  each 
day  of  the  violation  will  constitute  a 
separate  violation. 

PART  284-CERTAIN  SALES  AND 
TRANSPORTATION  OF  NATURAL  GAS 
UNDER  THE  NATURAL  GAS  POLICY 
ACT  OF  1978  AND  RELATED 
AUTHORITIES 

4.  The  audiority  citation  for  Part  284 
continues  to  read  as  foUows: 

Authority:  Natural  Gas  Act,  15  U.S.C.  717- 
717w  (1982),  as  amended;  Natural  Gas  Policy 
Act  of  1978, 15  U.S.C.  3301-3432  (1982); 
Department  of  Energy  Organization  Acti  42 
U.S.C.  7101-7352  (1982):  E.0. 12009,  3  CFR 142 
(1978). 

5.  Section  284.7(d)(5)(ii)  is  revised  to 
read  as  follows: 

9284.7    Rates. 


(d)  Rate  design.  *  *  * 
(5)Rote flexibility.*  *  * 
(ii)(A)  Except  as  provided  in 
paragraph  (d)(5)(ii)(B)  of  this  section  the 
pipeline  may  charge  an  individual 
customer  any  rate  that  is  neither  greater 
than  the  maximum  rate  nor  less  than  the 
minimum  rate  on  file  for  that  service. 

(B)  If  a  pipeline  does  not  hold  a 
blanket  certificate  under  Subpart  G  of 
this  part  it  may  not  charge,  in  a 
transaction  involving  its  marketing 
affiliate,  a  rate  that  is  lower  than  the 
highest  rate  it  charges  in  any  transaction 
not  involving  its  marketing  affiliate. 
*       *       *       •       • 

[FR  Doc.  88-13344  Filed  6-13-88;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26CFRPart1 

[TJ>.  8208] 

Income  Tax;  Taxable  Years  Beginning 
After  December  31, 1953;  Treatn>ent  of 
Related  Person  Factoring  Income; 
Certain  Investments  In  United  States 
Property:  and  Stock  Redemptions 
Through  Related  Corporations 

aqency:  Internal  Revenue  Service. 
Treasury. 

action:  Temporary  and  final 
regulations. 

SUMMARY:  This  document  contains 
temporary  Income  Tax  Regulations 
relating  to  the  treatment  of  related 
person  factoring  income.  The  regulations 
will  provide  the  public  wrfh  guidance 
with  respect  to  the  interpretation  and 
administration  of  new  provisions 
concerning  the  treatment  of  related 
person  factoring  income,  which  were 
added  by  die  Tax  Reform  Acts  of  1984 
and  1986.  This  document  also  contains 
temporary  regulations  relating  to  the 
determination  of  the  amount  of  earnings 
of  a  controlled  foreign  corporation 
invested  in  United  States  property.  Also 
included  is  a  temporary  regulation 
providing  a  special  rule  for  redemptions 
through  the  use  of  related  corporations. 
The  temporary  regulations  set  forth  in 
this  document  also  serve  as  the  text  of 
the  proposed  regulations  cross- 
referenced  in  the  notice  of  proposed 
rulemaking  in  the  Proposed  Rules 
section  of  this  issue  of  the  Federal 
Register. 

DATES:  Except  as  otherwise  provided, 
'  the  temporary  regulations  under 
§§  1.864-8T  and  1.956-3T  apply  to 
accounts  receivable  and  evidences  of 
indebtedness  transferred  after  March  1. 
1984  and  are  effective  June  14, 1968. 
The  temporary  regulations  under 
S9  1.956-lT  and  1.956-2T  are  effective 
June  14, 1988  with  respect  to 
investments  made  on  or  after  June  14, 
1988.  The  temporary  regulations  under 
§  1.304-4T  are  effective  June  14, 1988 
with  respect  to  acquisitions  of  stock 
occurring  on  or  after  June  14, 1988. 

FOR  RMTHER  INFORMATION  CONTACT 
Regarding  SS  1.864-8T  and  1.956-3T. 
contact  Barbara  Allen  Felker  of  the 
Office  of  the  Associate  Chief  Counsel 
(International)  within  the  Office  of  Chief 
Counsel.  Internal  Revenue  Service,  1111 
Constitution  Avenue  NW..  Washington. 
DC  20224.  Attention:  CC:LR:T  (INTL- 
0323-68).  Telephone  (202)  634-5406  (not 
a  toll-free  call).  Regarding  §§  1.304-4T, 
1.956-lT,  and  1.956-2T,  contact  Riea  M. 
Lainoff  of  the  Office  of  the  Associate 
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Chief  CooBiri  (intematioaai)  withia  the 
Office  of  Chief  Counsel.  Internal 
Revenue  Service.  1111  Conatitntion 
Avenue.  NW.,  Washington  DC  20221. 
Attention:  CC:LR:T  (INTL-0323-88]. 
Telephone  (202)  566-6645  (not  a  toH-free 
call]. 

Background 

This  document  contains  temporary 
regulations  under  sections  864{d]  and 
956(b)(3)  of  the  Intemal'Revenue  Code 
of  1986.  These  sections  were  added  to 
the  Internal  Revenue  Code  of  1954  by 
section  123  of  the  Tax  Reform  Act  of 
1984  (Pub.  L  98-369. 96  Stat.  644. 646) 
and  aineoded  by  sections  1201(d)(4), 
1221(aK2J.  1223(b)(1).  1275(c)(7)  and 
1810(c|  of  the  Tax  Reform  Act  of  1986 
(Pub.  L  90-514. 100  Stat  208S.  2525.  2550. 
2558. 2S8a  2824).  Temporary  regulations 
are  also  issued  amending  final 
regulations  onder  sections  956  and  304 
of  the  Internal  Revenue  Code  of  1988. 
These  regnlatioQS  are  issaed  imder 
authority  contained  in  section  7805  of 
the  Internal  Revenue  Code  of  1986. 

Related  Party  Factoriag  \ 

Prior  Law 

lo  a  typical  factoring  transaction,  a 
seller  of  goods  or  services  takes  back  a 
receivable  from  the  purchaser  and  sells 
the  receivable  to  a  third  party  (a      j 
"factor")  at  a  discount  llie  seller's  | 
income  on  the  sale  of  the  goods  or    | 
services  is  reduced  by  the  amount  of  the 
discount.  The  factor's  income  is  the 
excess  of  the  amount  collected  from  the 
obligor  over  the  amount  the  factor  paid 
for  die  receivable. 

Under  prior  law,  a  number  of  issues 
arose  as  to  the  treatment  of  a  factoring 
transaction  when  the  factor  is  a 
controlled  fareign  corporation  (C7C) 
related  to  die  seller.  A  principal  issue 
was  whether  the  income  derived  by  the 
CFC  w«s  subject  to  United  States  tax  on 
a  gross  basis  onder  section  881  and 
subfect  to  witfahoMmg  imder  section 
1442.  subject  to  UiBted  States  tax  on  a 
net  basis  onder  section  11.  or  exei^ 
frosi  tax.  A  second  issue  was  whether 
the  fiactoring  faioome  was  currently  i 
taxable  to  tbe  United  States  \ 

sharehoMers  of  a  CFC  as  SubpartF 
forei^i  base  company  income.  A  thiid 
issue  was  whether  receivables 
purchased  by  a  GPC  from  its  United 
States  parent  were  investments  in 
United  States  property  under  section 
956. 

Statutory  Provisions 

The  tax  Reiorm  Act  of  1984  added 
new  subsection  (d)  to  section  864.  The 
Tax  Reform  Act  of  1988  amended 
section  864(d).  Section  864(d)(1) 


ptondos  l^^if  a  person  acquires 
(directfjr  or  indtoaoliy)  a  trade  or  servioe 
receivaihle  bam  a  related  person,  any 
incona  fron  the  acquiied  receivable 

will  be  treated  as  if  it  were  interest  on  a 
loan  to  the  oMigar  oadcr  tbe  receivable. 
Sectloo  aB4(dK7l  exeoopls  related  perron 
factoring  inoMK  ftom  this 
characterixatioa  if  (a)  the  person 
acquiring  the  raceHrable  and  die  related 
transfoOT  are  organiied  under  the  laws 
of  the  saflw  fore^  country;  (b)  a 
substantial  ptot  of  tiie  tnnsiBrar's 
assets  used  in  its  trade  or  bosiness  are 
located  in  that  same  focei^i  country; 
and  (c)  the  transferor  of  the  receivable 
woold  not  have  derived  any  faaeigs 
base  company  hioome  or  income 
effectively  connected  with  a  United 
States  trade  or  business  from  such 
receivable  if  it  had  collected  the 
receivable. 

Section  864(dX2)  provides  that  die 
characterization  ojf  income  as  interest 
under  section  064(dKl)  shall  apply  for 
purposes  of  the  foreign  tax  creoHt 
limitation,  the  foreign  personal  holding 
company  rules,  and  the  subpart  F 
provisions.  Siaction  864{d){5KA)  provides 
that  certain  special  rules  in  these 
provisions  shall  not  apply  to  related 
person  factoring  income.  Section 
864(d)(5)(A)(i)  provides  that  factoring 
income  is  not  eli^ble  for  the  exceptioos 
in  section  g04(d)(2)  provided  for  export 
financing  interest.  "Hierefore.  for 
puqMses  of  calculating  tbe  Core^  tax 
credit  limitation,  factoring  income  will 
be  treated  as  passive  income,  high 
widiholding  tax  interest  or  financial 
services  iooome.  as  appropriate.  In 
addition,  section  884(d)(5)(A)(ii) 
provides  that  the  de  minimis  rule  of 
sectioo  954(bX3HA)  shall  not  apply  to 
exempt  related  person  factoring  income 
from  current  taxation  under  Subpart  F. 
Similarly,  section  864(d)(5)(A)(iii) 
provides  that  related  person  factoring 
income  is  not  eligible  for  the  section 
954(c)(2)(B)  exclusion  from  subpart  F 
income  for  export  financing  interest 
derived  in  the  conduct  of  a  banking 
business.  Also,  onder  section  ' 
M4(dK5KAM>v].  dM  section 
954(c)(3|(A)(i)  exception  for  interest 
income  received  from  related  persons 
organized  in  the  same  countiy  does  not 
apply  to  related  penon  factoring 
income.  Instead,  the  specisd  same 
country  exception  of  section  884(dK7j 
will  apply  to  sach  Income.  (Hbvrever.  if 
a  factored  recehraMe  bears  stated 
interest,  te  mterest  element  most 
(Qualify  under  tlie  same  country 
exceptJoB  of  eectian  864(c)(3)(AMi)  or 
another  exception  n  order  to  sstisfy  the 
requirement  of  section  864(d)(7)(B).  i.e., 
that  the  related  transferor  would  not 
have  derived  any  foreign  base  company 
income  (determined  without  regard  to 


the  de  nunieds  rale  of  section 
864(bM3KAN  if  it  imd  collected  die 
reoeivaMe.) 

Section  884(d)(3)  defines  the  term 
"frade  or  service  receivable"  to  mean 
any  accoant  receivable  or  e^denoe  ui 
indebtedness  arising  out  of  (a)  the 
disposition  by  a  related  person  of 
property  described  in  section  1221(1) 
(hereinafter  referred  to  as  "inventory 
property")  or  (b)  the  performance  of 
services  by  a  related  person. 

Sectioo  864(d)(4)  defines  die  term 
"related  person"  (that  is,  a  person 
related  to  the  person  who  acquires  the 
receivable!  to  meaa.  (a)  any  person  who 
is  a  related  person  under  section  267(b); 
(b)  any  United  States  akarefaokier  (as 
defined  in  section  fl61(b)];  and  (c)  any 
person  who  is  related  to  such  United 
States  shafehokier  within  the  meaning 
of  sectioo  a67(b). 

Section  884(dM^(B)  provides  a  special 
rule  for  the  poasesskms.  Under  this 
section,  income  rediaracterized  as 
interest  incoow  under  sectkm  884(d)(1) 
is  not  eligibie  for  the  possessions  tax 
credit  under  sectkm  836(a)(1)  (A)  or  (B) 
unless  the  income  is  oonsidefed  to  be 
from  sources  within  a  possession  after 
applkration  of  section  864(dHl)- 

Section  8B4(d)(6)  provides  diat  any 
income  derived  by  a  CFC  from  a  loan  to 
a  person  for  the  purpose  of  financing  the 
purchase  of  inventory  property  or 
services  of  a  related  person  shall  be 
treated  as  interest  described  in  section 
864(d)(1). 

Section  956(aXl)  provides  die  general 
rule  that  the  amount  of  earnings  of  a 
CFC  invested  in  United  States  property 
at  the  close  of  any  taxable  year  is  the 
aggregate  amount  of  such  property  held, 
direcdy  or  indirecUy,  by  the  (3^  at  the 
close  of  the  taxable  year,  to  die  extent 
such  amount,  if  distributed,  would  have 
constituted  a  dividend. 

The  Tax  Reform  Act  of  1984  added 
new  paragraph  (S)  to  sabsection  (b)  of 
section  858l  Section  96e(bH3)  provides 
that  a  trade  or  senrioe  receivable  that  is 
acquired  directly  or  indiiacdy  by  a  CFC 
from  a  related  United  States  person 
shall  ooDsdtato  an  investmoit  in  United 
States  property  by  the  CFC  if  t^  obl^or 
under  the  trade  or  service  receivable  is 
a  United  States  person.  Hie  Tax  Reform 
Act  of 'IMB  atnenried  sectton 
956(bK3)(A).  As  amended,  section 
9S6(bH3XA)  provides  dMt  the  section 
g58(bH2JPi}  exception  appbes  to  hade 
or  service  receivables  acquired  from  / 
related  United  States  persons.  Thus, 
excepted  from  section  g6e(bK3)  is  an 
amount  of  the  CFCs  esseto  equal  to  that 
portion  of  its  po8t-t982  earnings  and 
profits  which  is  taxable  as  United  States 
effectively  connected  income  and 


thereby  excluded  from  Subpart  F 
income. 

Explanation  of  Provisions 

Section  1.884-8T(a)(l)  states  die 
general  rule  that  income  derived  from  a 
trade  or  service  receivable  acquired 
(direcdy  or  bidirectiy)  bom  a  related 
person  shall  be  treated  as  if  it  were 
interest  received  on  a  loan  to  the  obligor 
under  the  receivable.  Paragraph  (a)(1) 
clarifies  that  this  treatment  will  apply 
only  for  purposes  of  the  foreign  personal 
holding  company  provisions,  the 
Subpart  F  provisions  (relating  to 
controlled  foreign  corporations),  and  the 
provisions  relating  to  the  separate 
limitations  on  the  foreign  tax  credit 

Paragr^h  (b)  defines  the  terms  "trade 
or  service  receivable"  and  "related 
person." 

Paragraph  (c)(1)  provides  general 
rules  for  determining  whether  a  trade  or 
aervice  receivable  bias  been  acquired  by 
a  related  person.  Paragraph  (c)(3) 
provides  rules  for  determining  whether  a 
trade  or  service  receivable  has  been 
indirectly  acquired  by  a  related  person. 
Indirect  acquisitions  include  certain 
acquisitions  through  accommodation 
parties,  pass-through  entities,  swap  or 
pooling  arrangementa.  and  financing 
arrangements. 

Paragraph  (d)  provides  an  exception 
bom  the  general  rule  of  paragraph  (a)(1) 
for  certain  factoring  transactions 
conducted  by  related  persons  diat  are 
created  or  organized  under  the  laws  of 
tJie  same  foreign  country. 

Paragraph  (e)  provides  special  rules 
relating  to  certain  provisions  generally 
applicable  to  interest  income  that  do  not 
apply  to  factoring  income.  Paragraph . 
(e)(l]  provides  special  rules  relating  to 
the  foreign  personal  holding  company 
provisions  and  the  Subpart  F  provisions. 
Paragraph  (e)(2)  provides  special  rules 
relating  to  the  separate  limitations  on 
the  foreign  tax  credit  Paragraph  (e)(3) 
provides  special  rules  for  the  treatment 
of  income  derived  from  factoring 
transactions  in  the  possessions. 

Paragraph  (f)  provides  the  effective 
date  of  the  section. 

Section  1.95e-3T(a)  provides  that  die 
term  "United  States  property"  includes 
any  trade  or  service  receivable  that  is 
acquired  (dirocdy  or  indirecdy)  frtim  a 
related  person  who  is  a  Unitod  States 
person  iif  tbe  obligor  under  the 
receivable  is  a  United  States  person. 
Paragraph  (a)  provides  that  the  terms 
"trade  or  service  receivable"  and 
"related  person"  have  the  same  meaning 
given  to  those  terms  under  9  1.864-6T(b) 
and  that  the  exception  contained  in 
i  1.956-2T(d)(;?)(i)(B)  for  short-term 
service  receivables  shall  not  apidy. 


Paragraph  (b)(1)  provides  general 
rules  for  determining  whether  there  has 
been  an  acquisition  of  a  trade  or  service 
receivable.  Paragraph  ib)(2)  provides 
rules  for  determining  whether  there  has 
been  an  indirect  acquisition  of  a  trade  or 
service  receivable.  In  this  context, 
certain  acquisitions  involving, 
accommodation  parties,  pass-through 
entities,  swap  or  pooling  arrangements, 
and  financing  arrangements  are 
described. 

Paragraph  (c)  provides  a  special  rule 
whereby  the  substitution  of  obligors  to 
avoid  the  application  of  section  056  may 
be  disregarded. 

Investment  in  United  States  Property 

Explanation  of  Provisions 

As  presendy  in  effect  9  1.956-l(b)(4) 
provides  that  a  CFC  will  be  considered 
to  hold  indirecdy  the  investments  in 
United  States  property  held  by  another 
foreign  corporation  controlled  by  the 
CFC  which  is  created  or  availed  of  by 
the  CFC  principally  for  the  purpose  of 
holding  United  States  property.  Hie 
current  test  allows  CFCs.  in  certain 
situations,  to  circumvent  the  investment 
in  il.S.  property  rules  by  allowing  those 
corporations  to  transfer  assets 
representing  earnings  and  profita  to 
another  CFC  and  having  the  transferee 
invest  those  earnings  in  U.S.  property. 

Section  1.956-lT(b)(4)  provides  diat  a 
CFC  will  be  considered  to  hold 
indirecdy  the  investmento  in  United 
States  property  held  on  its  behalf  by  a 
trustee  or  nominee  or  by  another  foreign 
corporation  controlled  by  the  CFC  if 
one  of  the  principal  purposes  for 
creating,  organiziag,  or  funding  (tbroygh 
capital  contributions  or  debt)  die  other 
foreign  corporation  is  to  avoid  the 
application  of  section  95B. 

Section  1.856-l(e)(l)  provides 
generally  that  the  amount  taken  into 
account  with  respect  to  any  United 
States  property  shall  be  its  adjusted 
basis,  reduced  by  certain  liabilities  that 
constitute  a  specific  charge  against  the 
property  involved.  In  the  case  of  an 
indebtedness  incurred  by  a  U.S. 
company  which  is  guaranteed  by  its 
CFC  section  956(c)  provides  that  the 
U.S.  parent's  indebtedness  will  be 
treated  as  an  investment  in  U.S. 
property  by  the  CFC  to  the  extent  of  the 
CFCs  guarantee.  The  results  in  the 
above  transaction  may  also  be  achieved 
through  a  recourse  borrowing  by  the 
CFC  followed  by 'the  on  lendiiig  of  the 
funds  to  the  U.S.  parent  with  the  pledge 
of  the  parent's  note  as  security  for  the 
CFCs  borrowing.  In  each  instance,  the 
creditworthiness  of  both  the  CFC  and 


the  U.S.  parent  has  been  pledged  for  die 
purpose  of  providing  funds  to  the  U.S. 
parent  It  has  been  determined  that  in 
the  case  of  an  investment  in  U.S. 
property  consisting  of  an  obligation  from 
a  related  U.S.  person,  as  defined  in 
section  954(d)(3)  and  paragraph  (e)  of 
9  1.954-1,  a  liability  wUl  not  be 
recognized  as  a  specific  charge  if  the 
liability  is  with  recourse  with  respect  to 
the  general  credit  or  other  assets  of  the 
investing  controlled  foreign  corporation. 
This  result  refiects  the  interaction 
between  the  section  956(c)  limitation 
with  the  specific  charge  exception. 
Therefbre.  9 1.95e-lT  adds  paragraph 
(e)(5)  to  provide  that  in  the  case  of 
property  consisting  of  an  obligation  of  a 
related  person,  the  specific  charge  will 
not  be  recognized  if  the  liability 
representing  the  charge  is  with  recourse 
with  respect  to  the  general  credit  or 
other  assets  of  the  investing  CFC. 

As  presentiy  in  effect  9  1.95&-2(d)(2) 
provides  that  a  debt  obligation  of  a 
related  domestic  corporation  which  (a) 
is  collected  within  one  year  from  the 
time  it  is  incurred,  or  (b)  matures  within 
one  year  from  the  time  it  is  incurred  but 
is  not  collected  within  such  period 
solely  by  reason  of  the  inability  or 
unwillingness  of  the  debtor  to  make 
payment  within  such  period,  is  excluded 
from  the  definition  of  "United  States 
property"  in  determining  the  amount  of 
a  controlled  foreign  corporation's 
earnings  invested  in  United  States 
property. 

Hie  Service  is  concerned  diat,  under 
the  current  regulations,  CFCs  may  make 
successive  loans  with  a  maturity  of  less 
than  one  year  as  a,mean8  of  loaning 
their  earnings  to  related  U.S. 
corporations  on  a  long  term  basis  in 
avoidance  of  section  956. 

SecticHi  1.956-ZT(d)(2)  provides  that, 
for  purposes  of  determining  whether  an 
investment  is  an  investment  in  U.S. 
property,  the  term  "obligation"  shall  not 
include  any  indebtedness  of  a  U.S. 
person  arising  in  connection  with  the 
provision  of  services  by  a  controlled 
foreign  corporation  to  die  U.S.  person  if 
the  amount  of  such  obligation 
outstanding  at  any  time  during  the 
taxable  year  of  the  controlled  foreign 
corporation  does  not  exceed  an  amount 
which  would  be  ordinary  and  necessary 
to  carry  on  the  trade  or  business  of  the 
controlled  foreign  corporation  and  the 
U.S.  person  if  they  were  unrelated.  The 
amount  of  such  obligations  shall  be 
considered  to  be  ordinary  and  necessary 
to  the  extent  of  such  receivables  that  are 
paid  within  60  days. 
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Retjeaptiom  Timugh  Use  of  Related 
Corporations 

Expkoatiaa  <rf  ProviaioD 

Section  304(a)(1)  of  the  Code  generally 
provides  that  the  acquisition  for 
property  by  one  corporatioo  (other  than 
by  a  ssbetdiaiy)  of  die  stock  of  another 
commonly  owned  ooiponition  (the 
issuing  ooqioratioa)  is  treated  as  a 
distribaliaa  of  sock  property  in 
redemption  of  the  slock  of  the  scqairing 
corpontka.  Sediaa  301(a)(2)  of  die 
Code  provides  tkat  the  acqaisituHi  for 
property  by  one  cotporation  of  the  stock 
of  another  c«wpora(ioo  (the  issuing 
corporatioo)  that  is  n  cantrol  of  the 
acquiiing  coiporatioo  shall  be  treated  as 
a  (hstribatiaa  in  redemption  of  the  stock 
of  die  issuing  corporatiaii.  Section 
304(bK2)  provides  that  the  determination 
of  the  amount  which  is  a  dividend  (and 
the  source  thereof]  is  made  as  if  the 
property  were  distributed  by  the 
acquiring  corporation  to  the  extent  of  its 
earnings  and  profits,  and  then  by  the 
issuing  coiporatioR  to  the  extent  of  its 
earaiags  and  profits. 

In  die  context  ol  aoquisttions  by  a 
foreign  aflUiate  from  •  domestic  affiliate 
of  a  mamonly  owned  corporation, 
section  3M  serves  precisely  the  same 
function  as  section  966.  Section  3S6 
treats  loans  by  a  CFC  to  U.S.  affiliates 
as  taxable  lepatriatioos.  Similarly, 
section  3M  treats  an  acquisition  for  cash 
or  other  property  by  a  foreign  afBhale 
from  a  domestic  affiliate  of  a  third 
commonly  owned  affiliate  as  a  dividend 
to  the  extent  of  the  foreign  affiliate's 
earnings  and  profits.  Like  section  958. 
cash  or  other  property  paid  by  the 
acquirrag  foreign  affiliate  to  the  U.S. 
seBing  affliate  is  treated  as  a  taxaUe 
repahiathm  to  die  extent  of  die 
acquiring  affifiate's  earnings  and  profits. 

The  rsgaiatkins  nnder  section  966  - 
prevent  the  avoidance  of  section  956  by 
a  CFC  by  providing  that  an  investment 
in  U.S.  property  made  by  a  foreign 
corporatien  that  is  created  or  availed  of 
by  the  CFC  principaUy  far  the  purpose 
of  holding  die  UJ&.  property  shall  be 
considered  to  be  an  investment  held  by 
the  CFC.  See  §  1.9S6-l(bM4).  This  rule 
generally  prevents  a  CFC  from 
contributing  cash  to  a  lower-tier  CFC 
with  no  earnings  and  profits  to  be  used 
to  make  an  investment  in  U.S.  property 
in  avoidance  of  section  956.  Under 
S 1  Je6-1T(b)(4).  the  anti-abuse  rale 
under  section  956  will  apply  if  one  of  the 
prmeipal  put  puses  for  creating, 
orgartring.  or  fmding  (dirough  capital 
contifbatHMis  or  debt)  another  foreign 
corporation  is  to  avoid  the  appHcation  of 
8ectfaM96& 

in  Oder  to  prevent  the  similar 
avoidance  of  section  301  the  regulations 


are  aaended  to  adopt  a  tide,  contained 
in  I  l.ao«-«T.  that  is  skaiiar  to  die  anti- 
abesa  nde  of  f  lJGi-l(b)(4).  as  modified 
by§lJ60-lT(bK4). 


PART1-(< 


Spadal  Analyses 

It  has  been  detamined  that  these 
temporary  rales  are  not  major  rales  as 
defiasd  u  Exeoetive  Order  12291  and 
that  a  Regalatory  hnpect  Analysis  is 
therefore  not  required.  A  general  notice 
of  proposed  rulemaking  is  not  required 
by  i  USXl  S5a(bJ  for  temporary 
regalatieoa.  AcoMdmgly.  these 
teaqiorary  mgiilations  do  not  cmstitote 
regulations  subject  to  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6]. 
There  is  a  need  for  immediate  guidance 
with  respect  to  the  provisions  contained 
in  this  Treasury  decision  because  the 
previsMKis  of  the  faitemal  Revenue  Code 
concerning  related  person  factoring 
income  (sections  8M(d)  and  0S6(bK3)) 
are  sfiplicable  tvith  ropect  to  accounts 
receivable  sad  evidences  of 
indebtedness  transferred  after  Mcnch  1, 
19M.  In  additioa.  there  is  an  iaimediate 
need  to  revise  the  rules  for  detomining 
whether  diere  is  an  investment  ia  United 
States  property  under  the  section  956 
regulations  and  the  rules  under  the 
section  304  regulations  to  prevent  the 
avoidance  of  United  States  tax.  For  this 
reason,  it  ia^found  impracticable  to  issue 
the  wtflalatkws  with  notice  and  pid>lic 
procedure  under  section  553  of  Title  5  of 
the  United  States  Code. 

DrafdagUonnefion 

The  principal  authors  of  these 
temporaiy  regulations  are  Barbara  Allen 
Felker.  R^  M.  LaiaoS,  Marnie  J.  Carro, 
and  Aim  Zukas  of  the  Office  of  die 
Associate  Chief  Counsel  (International) 
widiin  die  Office  of  Chief  Counsel 
Internal  Revenue  Service.  However, 
personnel  fit)m  other  offices  of  the 
Internal  Revenue  Service  and  Treasury 
Department  participated  in  developing 
the  ragidations  on  mjitters  of  both 
substance  and  stjrle. 


List  of 

Th»u|^ 

1.997-1 


CFXl.Stl-1 
un-41kroagh 


Income  taxes.  Corporations, 
Corporate  distiibutians.  Corporate 
adjustmerts.  Aliens.  Exports.  DISC. 
Foreign  investments  in  U.S,  Foreign  tax 
credit,  FSC  Reorganizations.  Sources  of 
income.  United  States  investments 
abroad. 

Adaplien  of  Amendments  to  tte 


I 

Paragraph  1.  The  authority  for  Part  1 
is  amended  by  adding  the  following 
citation: 


»U.&C 7806.  •  *  *  SectkHW 
li)64-«r  aid  USn-ST  ^so  isMcd  wder  26 

u.s.a  wndMa). 

Par.  2.  New  $  1.8B4-8T  is  added 
nmnediately  after  f  1.864-7.  The  added 
section  reads  as  follows: 


S1J64-iT 


Aoconkagly.  26  CFR  Part  1  is 
amended  to  read  as  follows: 


(a)  Api^ioabilHy—{\)  General  rale. 
This  sectian  eppKes  far  purposes  of 
determining  the  treatment  of  income 
derived  by  a  person  from  a  trade  or 
service  reosivable  aoqetred  fitun  a 
related  person.  Except  as  provided  in 
paragraph  (d)  of  this  section,  if  a  person 
acquires  (directly  or  kidiiecdy)  a  trade 
or  service  receivable  from  a  related 
person,  any  income  (indading  any 
stated  interest,  (hsooant  or  service  fee) 
derived  from  the  trade  or  service 
receivable  shall  be  tieeted  as  if  it  were 
interest  received  on  a  kian  to  the  obligor 
under  the  receivable.  The 
chaFacterixaliQn  of  income  as  interest 
pursuant  to  this  sedkin  shall  apply  only 
for  pai  puses  of  sections  S51-S58 
(relating  to  foreign  personal  holding 
coaipanies),  sections  9Sn-6e4  (relating  to 
controlled  forei^i  ooiparatkxis).  and 
section  904  (relatkig  to  tbe  limitation  on 
the  foreign  tax  credit)  of  the  Code  and 
the  regnlatkau  thereunder.  The 
principles  of  sections  661  through  863 
and  the  regalatiaas  thereunder  shall  be 
applied  to  determine  the  source  of  such 
interest  inooeae  for  poipoees  of  section 
904. 

(2)  Override.  With  respect  to  income 
characteriaed  as  interest  under  this 
section,  the  special  rries  ^section 
664(d)  snd  this  section  override  any 
conflictoig  provisions  of  the  Code  and 
regidatioas  relating  to  forei^i  personal 
hokhng  oompeniss,  controlled  foreign' 
corporations,  and  the  forc^  tox  credit 
limitation.  Tfans,  for  example,  pursuant 
to  section  a64(d)(Hand  parsgraph  (e)  of 
this  section,  stated  interest  derived  from 
a  factored  trade  or  ssrvioe  receivabie  is 
not  eli^bie  far  (ke  Snbpart  F  de  mmimis 
rule  of  sectian  964(b)(3).  the  same 
country  exoepticB  of  section 
954(c)(3XA)(i).  or  dw  special  ndes  for 
export  finaackig  intoast  of  sections 
g04(d)(2}  aad664(c)(2)(^,  even  if  in  die 
abs«Ke  of  dua  aectkn  tke  treatment  of 
such  stated  interest  woold  be  governed 
by  Ikoee  sections. 

(3)  LimkaUon.  Section  6e4(d)  end  diis 
section  apply  oafy  arUh  respect  to  the 
tax  treatment  of  iaoaaae  derhred  fit>m  a 
trade  or  sravice  receivable  acquired 


from  a  related  person.  Therefore,  neidier 
section  864(d)  nor  this  section  affects  the 
characterization  of  an  expense  or  loss  of 
either  the  seller  of  a  receivable  or  the 
obligor  under  a  receivable.  Accordingly, 
the  oUigor  under  a  trade  or  service 
receivable  shall  not  be  allowed  to  treat 
any  part  of  the  purchase  price  of 
property  or  services  as  interest  (other 
than  amounts  treated  as  Interest  under 
provisions  other  than  section  864(d)). 

(b)  DefinJUooB.  The  fdlowing 
definitions  apply  for  purposes  of  this 
section  and  §  1.956-3T. 

(t)  TYade  or  service  receivabie.  The 
term  "trade  or  service  receivable" 
means  any  account  receivable  m 
evidence  of  indebtedness,  whether  or 
not  issued  at  a  discount  and  whether  or 
not  bearing  stated  interest,  arising  out  of 
the  disposition  by  a  related  person  of 
property  described  in  sectioB  1221(1) 
(hereinafter  referred  to  as  "^ventory 
property'^]  or  the  performance  of 
services  by  a  related  person. 

(2)  Related  person.  A  "related  person" 
is: 

(i)  A  person  wIm>  is  a  related  person 
within  die  meaning  of  section  287(b)  and 
the  regulations  thereunder; 

(ii)  A  United  States  sharehohler  (as 
defined  in  section  951(b));  or 

(iiU  A  person  who  Is  related  (within 
the  meanhig  of  settion  287(b)  and  die 
regulations  thereunder)  to  a  United 
States  shareholder. 

(c)  Acquisition  of  a  trade  or  service 
receivable— {1)  Geaeralruk.  A  trade  or 
service  receivable  is  considered  to  be 
acquired  by  a  person  at  die  time  when 
that  person  is  endded  to  receive  all  or  a 
portion  of  die  Income  from  the  trade  or 
service  receivable.  A  person  who 
acquires  a  trade  or  service  receivable 
(hereinafter  referred  to  as  the  "factor") 
is  considered  to  have  acquired  a  trade 
or  service  receivable  regardless  of 
whedier 

(1)  The  acquisition  Is  characterized  for 
federal  income  tax  purposes  as  a  sale,  a 
pledge  of  collateral  for  a  loan,  an 
assignment,  a  capital  ccmtribution.  or 
otherwise; 

(ii)  The  factor  takes  tide  to  or  obtains 
physical  possession  of  the  trade  or 
service  receivable; 

(ill)  The  related  person  assigns  the 
trade  or  service  receivable  with  or 
widiout  recourse: 

(iv)  The  factor  or  some  other  person  is 
obligated  to  collect  the  payments  due 
under  the  trade  or  servk»  receivaUe; 

(v)  The  focter  is  UaUe  for  all  property, 
excise,  sales,  or  similar  taxes  due  upon 
collection  of  die  receivable; 

(vi)  The  foctor  advances  the  entire 
face  amount  of  the  trade  or  service 
receivable  transferred; 


(vii)  All  trade  or  service  receivables 
assigned  by  the  releted  person  are 
assi^Md  to  one  factor  and 

(viii)  The  obligor  imder  die  trade  OT 
service  receivable  is  notified  of  the 
aasignmenL 

{^Example.  The  following  example 
illustrates  die  application  of  paragraphs 
(a),  (b).  and  (cXl)  of  this  section. 

Example.  P,  a  domestic  corporation,  owns 
all  of  the  oolalaading  stock  of  FS,  a 
controlled  foieiga  oofporation.  P 
inanu£actues  and  leUs  psper  products  to 
customers,  incliuhog  X,  an  unrelated 
domestic  cotporation.  As  part  of  a  sales 
transaction,  P  takes  back  a  trade  receivable 
from  X  and  sells  the  receivatrie  to  PS. 
Because  FS  has  acquired  a  trade  or  service 
receivable  from  a  related  person,  the  income 
derived  by  FS  from  Fs  receivat>le  is  interest 
income  described  in  paragraph  (a)(1)  of  this 
section. 

(3)  Indirect  acguisition9—{i) 
Acqaisitioa  through  unreiated  person.  A 
trade  or  senaoe  receivable  will  be 
considered  to  be  acquired  from  a  related 
person  if  it  is  aoqiiired  from  an 
unrelated  person  who  acquired  (direcdy 
or  indirecdy)  such  receivable  from  a 
person  who  is  a  related  person  to  the 
factor.  Hie  following  example  illustrates 
the  application  of  tlds  paragraph 
(cK3Ki). 

Example.  A,  a  United  States  citizen,  owns 
all  of  tiw  ootstHidlqg  stodc  of  FFHC  a 
foteiffi  petsoRsl  holding  company.  A 
performs  engineering  services  witUn  and 
without  die  United  States  for  customers,      • 
including  X,  an  uurelated  oofporatioB.  A 
performs  eoglneeiteg  servkxs  for  X  and  takes 
back  a  aervioe  recetvaUe.  A  sells  the 
receivaUa  to  Y,  an  unrelated  ooiporation 
engaged  in  the  fiseloring  boimess.  Y  resells 
the  receivabie  to  FPHC  Because  FPHC  has 
indirecdy  aeqahed  a  service  receival>le  from 
a  related  patson.  the  Inoome  derived  by 
FPHC  from  A's  r8ceivri>le  is  iateiest  income 
described  in  psiagraph  (a)(1)  of  this  sectian. 

(ii)  Acquisition  by  nominee  or  pass- 
through  entity.  A  factor  will  be 
considered  to  have  acquired  a  trade  or 
service  receivable  held  on  its  behalf  by 
a  nmainee  or  by  a  partnership,  simple 
-trust,  S  corporation  or  other  pass- 
through  entity  to  the  extent  die  factor 
owns  (directly  or  faidirecdy)  a  beneficial 
interest  in  such  partnership  or  odier 
pass-diron^  entity.  Hie  rule  of  this 
paragraph  ((^3)(U)  does  not  limit  the 
application  of  paragraph  (c)(3)(tii)  of  diis 
sectlcm  regarding  this  cfaeracterization  of 
trade  or  service  receiveUes  cd  nnidated 
persons  scqutrsd  pursaant  to  certsin 
swap  or  pooling  airai^ements.  The 
followfaig  example  dlostrates  the 
application  of  Ma  paragraph  (c}(3)(ii). 

Example.  F81.  a  contrailed  foreln 
corporatioa  acqidraB  a  SO  percent  mnlfed 
partnership  Intsrsst  in  PS,  a  partnership.  PS 
purchases  trade  or  service  receivables 


resisting  from  tlie  sale  of  inventory  property 
by  FSl's  domestic  parant.  P.  PS  does  not 
purchase  reoeival>iiBS  of  any  person  tviw  is 
related  to  any  odwr  partner  in  PS.  FSl  ia 
considered  to  hava  acquired  a  20  percent 
interest  in  the  receivables  acquired  by  PS. 
Thus,  PSi's  distributire  share  of  die  inoome 
derived  by  PS  from  the  receivables  of  P  is 
considered  to  be  interest  faioome  described  in 
paragraph  (aKl)  of  this  section. 

(iii)  Swap  or  pooling  arrangeaieata.  A 
trade  or  service  receivable  of  a  person 
unrelated  to  the  factor  urill  be 
considered  to  be  a  trade  or  service 
receivable  acquired  from  a  related 
person  and  subject  to  the  rules  of  this 
section  if  it  is  acquired  in  accordance 
with  an  arrangement  that  involves  two 
or  more  groups  of  related  persons  that 
are  unrelated  to  each  other  and  the 
effect  of  the  arrangement  is  that  one  or 
more  related  persons  in  each  group 
acquire  (direcdy  or  indirecdy]  trade  or 
service  receivables  of  one  or  more 
unrelated  persons  who  are  also  parties 
to  the  arrangement,  in  exchange  for 
reciprocal  purchases  of  the  first  ptiup's 
receivables.  The  following  example 
illustrates  the  application  of  this 
paragraph  (c)(3)(iU). 

Example.  Controlled  foreign  coiporatioDS 

A,  E  C,  and  D  are  wfaoUy^owned  subsidiaries 
of  domestic  corporations  M.  N,  O.  and  P. 
respectlvety.  M,  N.  O.  and  P  are  not  related 
persons.  According  to  a  prearranged  plan.  A, 

B,  C,  and  O  each  acquire  trade  or  service 
receivables  of  M,  N,  O,  and/or  P,  except  that 
neither  A  B.  C  nor  D  acquires  receivaliles  of 
its  own  parent  ooiporation.  Because  the 
effect  of  this  arrangement  is  that  the 
unrelated  groups  acquire  each  other's  trade 
or  service  receivables  pursuant  to  the 
arrangement,  income  derived  by  A  B.  C  and 
D  from  the  receivables  acquired  from  M,  N, 
O,  and  P  is  interest  income  described  in 
paragraph  (a)(1)  of  this  sectioiL 

(iv)  Financing  arrangements.  V  a 
controlled  foreign  corporation  (as 
defined  in  section  957(a))  participates 
(direcdy  or  indirecdy)  in  a  lending 
transaction  that  results  in  a  loan  to  the 
purchaser  of  inventory  prtqierty, 
services,  or  trade  or  sendee  receivables 
of  a  related  person  (or  s  loan  to  a  person 
who  is  related  to  the  purchaser),  snd  if 
the  loen  would  not  have  been  made  or 
maintained  on  the  same  terms  but  for 
the  correspmiding  purchase,  dien  the 
controlled  foreign  corporation  shall  be 
considered  to  have  Indirecdy  acquired  a 
trade  or  service  receivable,  and  income 
derived  by  the  controlled  foreign 
corporaticm  from  such  a  loan  ad^aU  be 
considered  to  be  income  described  in 
paragraph  (aXl)  of  diis  sectfon.  For 
purpoees  of  dtis  paragraph  (c)(3Miv),  it  is 
immateiial  that  the  sums  lent  are  notin 
fact,  die  sums  used  to  finence  the 
purchase  of  a  related  person's  inventory 
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property,  servicea,  or  trade  or  service 
receivables  The  amount  of  income 
derived  by  the  controlled  foreign 
corporation  to  be  taken  into  account 
shall.be  the  total  amount  of  income 
derived  from  a  lending  transaction 
described  in  this  paragraph  (c)(3)(iv),  if 
the  amount  lent  is  less  than  or  equal  to 
the  purchase  price  of  the  inventory 
property,  services,  or  trade  or  service 
receivables.  If  the  amount  lent  is  greater 
than  the  purchase  price  of  the  inventory 
property,  services  or  receivables,  the 
amount  to  be  taken  into  account  shall  be 
the  proportion  of  the  interest  charge 
(including  original  issue  discount)  that 
the  purchase  price  bears  to  the  total 
amount  lent  pursuant  to  the  lending 
transaction.  The  foUowing  examples 
illustrate  the  application  of  this 
paragraph  (c)(3)(iv).  .  j 

Example  (1).  P,  a  domestic  corporation, 
owns  all  of  the  outstanding  stock  of  FSl,  a 
controlled  foreign  corporation  engaged  in  the 
financing  business  in  Country  X.  P 
manufactures  and  sells  toys,  including  sales 
to  C  an  unrelated  corporation.  Prior  to  Fs 
siale  of  toys  to  C  for  $2,000,  D.  a  wholly- 
owned  Country  X  subsidiary  of  C  borrows 
S3.000  from  FSl.  The  loan  from  FSl  to  D 
would  not  have  been  made  or  maintained  on 
the  same  terms  but  for  Cs  purchase  of  toys 
from  P.  Two-thirds  of  the  income  derived  by 
FSl  from  the  loan  to  D  is  interest  income 
described  in  paragraph  (a)(1)  of  this  section. 

Example  (2).  P,  a  domestic  corporation, 
owns  all  of  the  outstanding  stock  of  FSl,  a 
controlled  foreign  corporation  organized 
under  the  laws  of  Country  X  FSl  has 
accumulated  cash  reserves.  P  has  uncollected 
trade  and  service  receivables  of  foreign 
obligors.  FSl  makes  a  tlSKO  loan  to  U.  a 
foreign  corporation  that  is  unrelated  to  P  or 
FSl.  U  purchases  Ps  trade  and  service 
receivables  for  $2.aoa  The  loan  would  not 
have  been  made  or  maintained  on  the  same 
larms  but  for  U's  purchase  of  P's  receivables. 
The  income  derived  by  U  from  the 
receivables  is  not  interest  income  within  the 
meaning  of  paragraph  (a)  of  this  section. 
However,  the  interest  paid  by  U  to  FSl  is 
interest  income  described  in  paragraph  (8](1) 
of  this  section. 

Example  (3).  The  facts  are  the  same  as  in 
Example  (2),  except  that  U  is  a  whoUy-owned 
Country  Y  subsidiary  of  FSl.  Because  U  is 
related  to  P  within  the  meaning  of  paragraph 
(b)(2)  of  this  section,  under  paragraph  (c)(1) 
of  this  section,  income  derived  by  U  from  Fs 
receivables  is  interest  income  described  in 
paragraph  (a)(1)  of  this  section.  In  addition. 
the  income  derived  by  FSl  from  the  loan  to  U 
is  interest  income  described  in  paragraph 
(aHl)  of  this  section. 

(d)  Same  country  exception — (1) 
Income  from  trade  or  service 
receivables.  Income  derived  &x)m  a 
trade  or  service  receivable  acquired 
fron  a  related  person  shall  not  be 
treated  as  interest  income  described  in 
paragraph  (a)(1)  of  this  section  it 


(1)  The  person  acquiring  the  trade  or 
service  receivable  and  the  related 
person  are  created  or  organized  under 
the  laws  of  the  same  foreign  country; 

(ii)  The  related  person  has  a 
substantial  part  of  its  assets  used  in  its 
trade  or  business  located  in  such  foreign 
country;  and 

(iii)  The  related  person  would  not 
have  derived  foreign  base  company 
income,  as  defined  in  section  9S4(a)  and 
the  regulations  thereunder,  or  income 
effectively  connected  with  a  United 
States  trade  or  business  from  such 
receivable  if  the  related  person  had 
collected  the  receivable.     ■-.  ■.;■. ' 
For  purposes  of  paragraph  {d)(fj(ji}  of 
this  section,  the  standards  contained  in 
S  1.954-2(e)  shall  apply  in  determining 
the  location  of  a  substantial  part  of  the 
assets  of  a  related  person.  For  purposes 
of  paragraph  (d)(l)(iii)  of  this  section,  a 
determination  of  whether  the  related 
person  would  have  derived  foreign  base 
company  income  shall  be  made  without 
regard  to  the  de  minimis  test  described 
in  section  954(b)(3)(A).  The  following 
examples  illustrate  the  application  of 
this  paragraph  (d)(l>). 

Example  (1).  FSl,  a  controlled  foreign 
corporation  incorporated  under  the  laws  of 
Country  X.  owns  all  of  the  outstanding  stock 
of  FS2,  which  is  also  incorporated  under  the 
laws  of  Country  X.  FSl  has  a  substantial  part 
of  its  assets  used  in  its  business  in  Country  X. 
FSl  manufactures  and  sells  toys  for  use  in 
Country  Y.  The  toys  sold  are  considered  to  be 
manufactured  in  Country  X  under  S  1.954- 
3(a)(2).  FSl  is  not  considered  to  have  a 
branch  or  similar  estabUshment  in  Country  Y 
that  is  treated  as  a  separate  corporation 
under  section  954(d)(2)  and  S  1.954-3(b). 
Thus,  gross  income  derived  by  FSl  from  the 
toy  sales  is  not  foreign  base  company  sales 
income.  FSl  takes  back  receivables  without 
stated  interest  from  its  customers.  FSl 
assigns  those  receivables  to  FS2.  The  income 
derived  by  FS2  from  the  receivables  of  FSl  is 
not  interest  income  described  in  paragraph 
(a)(1)  of  this  section,  because  it  satisfies  die 
same  country  exception  under  paragraph 
(d)(1)  of  this  section. 

Example  (2).  The  facts  are  the  same  as  in 
Example  (1),  except  that  the  toys  sold  by  FSl 
are  purchased  from  FSl's  U.S.  parent  and  are 
sold  for  use  outside  of  Country  X.  Thus,  any 
income  derived  by  FSl  from  the  sale  of  the 
toys  would  be  foreign  base  oompany  sales 
income.  Therefore,  income  derived  by  FS2 
from  the  receivables  of  FSl  is  interest  income 
described  in  paragraph  (a)(1)  of  this  section. 
FS2  is  considered  to  derive  interest  income 
frt>m  the  receivable  even  if,  solely  by  reason 
of  the  de  minimis  rule  of  section  954(b)(3)(A), 
FSl  would  not  have  derived  foreign  base 
company  income  if  FSl  had  collected  the 
receivable. 

(2)  Income  from  financing 
arrangements.  Income  derived  by  a 
controlled  foreign  corporation  from  a 
loan  to  a  person  that  purchases 


inventory  property  or  services  of  a 
person  that  is  related  to  the  controlled 
foreign  corporation,  or  from  other  loans 
described  in  paragraph  (c)(3)(iv)  of  this 
section,  shall  not  be  treated  as  interest 
income  described  in  paragraph  (a)(1)  of 
this  section  if: 

(i)  The  person  providing  the  financing 
and  the  related  person  are  created  or 
organized  under  the  laws  of  the  same 
foreign  country; 

(ii)  The  related  person  has  a 
substantial  part  of  its  assets  used  in  its 
trade  or  business  located  in  such  foreign 
country;  and 

(iii)  The  related  person  would  not 
have  derived  foreign  base  company 
income  or  income  effectively  connected 
with  a  United  States  trade  or  business: 

(A)  From  die  sale  of  inventory 
property  or  services  to  the  borrower  or 
from  financing  the  borrower's  purchase 
of  inventory  property  or  services,  in  the 
case  of  a  loan  to  the  purchaser  of 
inventoiy  property  or  services  of  a 
related  person;  or 

(B)  From  collecting  amounts  due  under 
the  receivable  or  from  financing  the 
purchase  of  the  receivable,  in  the  case  of 
a  loan  to  the  purchaser  of  a  trade  or 
service  receivable  of  a  related  person. 
For  purposes  of  paragraph  (d)(2)(ii)  of 
this  section,  the  standards  contained  in 

S  1.954-2(e)  shall  apply  in  determining 
the  location  of  a  substantial  part  of  the 
assets  of  a  related  person.  For  purposes 
of  paragraph  (d)(2)(iii)  of  this  section,  a 
determination  of  whether  the  related 
person  would  have  derived  foreign  base 
company  income  shall  be  made  without 
regard  to  the  de  minimis  test  described 
in  section  954(b)(3)(A).  The  following 
examples  illustrate  the  application  of 
this  paragraph  (d)(2). 

Example  (1).  FSl,  a  ccmtrolled  foreign 
corporation  incorporated  under  the  laws  of 
Country  X,  owns  all  of  the  outstanding  stock 
of  FS2,  which  is  also  incorporated  under  the 
laws  of  Country  X.  FSl,  which  has  a 
substantial  pari  of  its  assets  used  in  its 
business  located  in  Country  X,  manufactures 
and  sells  toys  for  use  in  Country  Y.  The  toys 
sold  are  considered  to  be  manufactured  in 
Country  X  under  i  1.954-3(a)(2).  FSl  is  not 
considered  to  have  a  branch  or  similar 
establishment  in  Country  Y  that  is  treated  as 
a  separate  corporation  imder  section 
954(d)(2)  and  §  1.9S4-3(b).  Thus,  the  gross 
income  derived  by  FSl  from  the  toy  sales  is 
not  foreign  base  company  sales  income.  FS2 
makes  a  loan  to  FS3,  a  wholly-owned 
subsidiary  of  FSl*Which  is  also  incorporated 
under  the  laws  of  Coimtry  X,  in  connection 
with  FS3'8  purchase  of  toys  frOm  FSl.  FS3 
does  not  earn  any  subpart  F  gross  income. 
Thus.  FSl  would  not  h^ve  derived  foreign 
personal  holding  company  interest  income  if 
FSl  had  made  the  loan  to  FS3,  liecause  the 
interest  would  be  covered  by  the  same 
country  exception  of  section  954(c)(3). 


Therefore,  the  income  derived  by  FS2  from  its 
loan  to  FS3  is  not  treated  as  mterest  income 
dewaibed  in  paragraph  (aKl)  of  this  section, 
because  it  saUafies  the  same  amntry 
exoeptioo  nnderpangFapk  (dN2)  of  this 
sectifln.  S«di  inoiMne  is  also  Bot  treated  as 
foretyi  penonai  holding  company  income 
described  in  section  964(c)(1)(A)  becaase  the 
same  country  excepdoo  irf  aectioo  964(c)(3) 
also  applies  to  tiie  interest  actually  derived 
by  FSZ  from  its  Wms  to  FS3. 

Example  (2/.  FSl.  a  controlled  foreign 
corporation  incorporated  nnder  the  laws  of 
Counby  X,  owns  ail  of  tin  outstanding  stock 
of  FS2,  which  is  also  iacoqrarated  onder  the 
laws  of  Counti>  X.  FSl  purchases  toys  from 
its  U.S.  parent  and  resells  them  for  use 
outside  of  Country  X.  As  part  at  a  sale* 
transaction.  FSl  takes  back  trade 
receivables.  FSZ  makes  a  loan  to  U,  an 
unrelated  corporation,  to  Gnance  ITs 
purchase  of  FSl's  trade  receivables.  Because 
FSl  would  have  derived  foreign  base 
company  income  if  FSl  bad  collected  the 
receivables  or  made  the  loan  itself,  the  same 
counhy  exception  of  paragraph  (d)(2)  of  this 
section  does  not  apply.  Accordingly,  under 
paragraph  (c){3)(iv)  of  this  section,  the 
income  derived  by  FS2  from  its  loan  to  U  is 
treated  as  interest  income  described  in 
paragraph  (a)(1)  of  this  section. 

[e]  Special  rules — (T)  Foreign  personal 
Iiolding  companies  and  controlled 
foreign  oorporatioas.  For  purposes  of 
sections  551-558  (relating  to  foreign 
personal  holding  companies),  the 
exclusion  provided  by  section  552(c)  for 
interest  described  in  section  954(c)(3)(A) 
shall  not  apply  to  income  described  in 
paragraph  (a)(1)  of  this  section.  For 
purposes  of  the  sections  951-964 
(relating  to  controlled  foreign 
corporations),  income  described  in 
paragraph  (a)(1)  of  this  section  shall  be 
included  in  a  United  States 
shareholder's  pro  rata  share  of  a 
controlled  foreign  corporation's  Subpart 
F  income  without  regard  to  the  de 
ininimis  rule  under  section  954(b)(3)(A). 
However,  hicome  described  in 
paragraph  (aHl)  of  this  section  shall  be 
included  in  t^  oomiratation  oi  a 
controlled  foreign  corporation's  foreign 
base  company  income  for  purposes  of 
applying  the  de  minimis  nde  under 
section  954(bK3KA)  and  die  more  than 
70  percent  of  gross  income  test  under 
section  954(b)(3H^.  In  addition,  income 
described  in  pan^aph  (a)(l}  of  this 
section  shall  be  considered  to  be 
Subpart  F  income  without  regard  to  the 
exclusions  from  foreign  base  company 
income  provided  by  section  954(c)(2NB) 
(relating  to  export  financing  interest 
derived  in  the  conduct  of  a  banking 
business)  and  section  954(c}(3)(A)(i) 
(relating  to  certain  interest  income 
received  from  related  persons). 
(2)  Foreign  tax  credit  tacome 
described  in  paragraph  (aMl)  ol  Uiis 
section  shall  be  considaed  to  be 


interest  income  for  purposes  of  the 
section  904  foreign  tax  credit  limitation 
and  is  not  eligible  for  the  exceptions  for 
export  financing  interest  provided  in 
sectioo  804(dM2)  (AKiiiXn).  (B)rii).  and 
(C)(iii).  In  adtytion,  such  income  will  be 
subject  to  the  look-through  rale  for 
Sobfmrt  F  hicome  set  forth  in  section 
904(d)(3)  without  regard  to  the  de 
minimis  exception  provided  in  section 
«)4(d)f3J(E). 

(3)  Posaessioas  corporatiotts — (i) 
Limitatioa  on  credit  Income  described 
in  para^aph  (aHl)  of  this  secUcm  shall 
not  be  treated  as  income  described  in 
section  93e(aHl)  (A)  or  (B)  unless  the  ^ 
income  is  considered  nnder  the 
principles  of  {  1.863-6  to  be  derived 
from  sources  within  the  possessicHis. 
Thus,  the  creckt  provided  by  section  936 
is  not  available  for  income  described  in 
paragraph  (aHl)  of  this  section  unless 
the  obligor  under  the  receivable  is  a 
resident  of  a  possession.  In  the  case  of  a 
loan  described  in  sectid|$<864(dH6),  tiie 
credit  provided  by  section  936  is  not 
available  for  income  described  in 
paragraph  (aHl)  of  this  section  unless 
the  purdiaser  di  the  inventory  {Moperty 
or  services  is  a  resident  of  a  possession. 

(ii)  Eligibility  detenainatioa. 
Notwithstandkig  the  limitation  on  the 
availability  of  the  section  936  credit  for 
income  described  in  paragraph  (a)(1)  of 
this  section,  if  income  treated  as  interest 
income  under  paragraph  (aHl)  of  this 
section  is  derived  from  sources  within  a 
possession  (determined  without  regard 
to  this  section),  such  income  shall  be 
eligible  for  inclosion  in  a  corporation's 
gross  income  for  purposes  of  section 
936(a)(2HA).  If  sudi  income  is  derived 
from  the  active  conduct  of  a  trade  or 
businiess  within  a  possession 
(determined  without  regard  to  this 
section),  such  income  shall  be  eligible 
for  inclusion  in  a  corporation's  gross 
income  for  purposes  of  section 
936(a)(2)(B).  (Tliese  rules  apply  for 
purposes  of  determining  whether  a 
corporation  is  eligible  to  elect  the  credit 
provided  under  section  936(a).) 

(iii)  Example.  The  foUowinig  example 
illustrates  the  application  of  paragraph 
(e)(3)  of  this  section. 

Examplm.  Corporatioa  X  is  operating  in  a 
possession  as  a  poasassions  corporation.  In 
198S,  X  earned  SaoJOOO  from  the  active 
conduct  of  a  business  in  the  possession, 
incloding  $5,000  from  trade  or  service 
receivables  acquiied  from  a  related  party. 
Obligora  under  tiM  receivables  8c<}nired  by  X 
are  not  residents  of  the  possession. 
Corporation  X  also  earned  S2DJ0(Xi  from 
activities  other  than  its  active  conduct  of 
business  in  the  possession.  The  $5,000 
derived  by  X  bom  the  receivables  is  not 
eligible  for  the  section  938  credit  However, 
the  $5,000  may  be  used  by  X  to  meet  the 
percentage  tests  under  section  93e(a)(2)  to  the 


extent  that  sach  income  is  oonatdered  to  be 
derived  from  sources  within  die  poaaesaion 
(for  purposes  of  section  930(a)(2)(A))  or  is 
considered  to  be  derived  from  the  active 
condnct  of  a  trade  or  business  in  the 
possession  (for  purposes  of  section 
g36(a)(2)(^),  in  eidter  case  determined 
without  regard  to  the  characterization  of  such 
income  under  tiiis  section. 

(f)  Effective  date.  The  provisions  of 
this  section  shall  apply  with  respect  to 
accounts  receivable  and  evidences  of 
indebtedness  transferred  after  March  1. 
1964  and  are  effective  June  14, 1988. 

Par.  3.  New  S  1.956-3T  is  added 
immediately  afier  ( 1.9S6-Z.  The  added 
section  reads  as  follows: 


S1.»5ft-3T    Certain  trade  Oft 

recaWablas  acquired  from  United  States 
persons  (lempenry). 

(a)  In  general  For  purposes  of  section 
956(a)  and  i  1.956-1.  Uie  term  "United 
States  property"  also  includes  any  trade 
or  service  receivable  if  the  trade  or 
service  receivable  is  acquired  (directly 
or  indirectly)  after  March  1, 1984.  from  a 
related  person  who  is  a  United  States 
person  (as  defined  in  section 
7701(a)(30))  (hereinafter  referred  to  as  a 
"j«lated  United  States  pe^8on'^  and  the 
obligor  under  the  receivable  is  a  United 
States  person.  A  trade  or  service 
receivable  described  in  this  paragraph 
shall  be  considered  to  be  United  States 
property  notwithstanding  the  exceptions 
(other  than  sul^Nuagraph  [H))  captained 
in  section  958(b)(2).  The  terms  "trade  or 
service  receivable"  and  "related  person" 
have  the  respective  meanings  given  to 
such  terms  by  section  864(d)  and  the 
regulations  thereunder.  For  ptuposes  of 
this  section,  the  exception  contained  in 

§  1.95fr=-2T(d)(2Hi)(B)  for  short-term 
obligations  shall  not  apply  to  service 
receivables  described  in  this  paragraph. 

(b)  Acquisition  of  a  trade  or  service 
receivable — (1)  General  rule.  The  rules 
of  S  1.864-8T(c)(l)  shall  be  applied  to 
determine  whether  a  controlled  foreign 
corporation  has  acquired  a  trade  or 
service  receivable. 

(2)  Indirect  acquisitions — (i) 
Acquisition  through  unrelated  person.  A 
trade  or  service  receivable  will  be 
considered  to  be  acquired  from  a  related 
person  if  it  is  acquired  from  an 
unrelated  person  who  acquired  (directly 
or  indirectly)  such  receivable  from  a 
person  who  is  a  related  person  to  the 
acquiring  person. 

(ii)  Acquisition  by  nominee  or  pass- 
through  entity.  A  controlled  foreign 
corporation  will  be  considered  to  have 
acquired  a  frade  or  service  receivable  of 
a  related  United  States  person  held  on 
its  behalf: 

(A)  By  a  nominee  or  by  a  partnership, 
simple  trust,  S  corporation  or  other  pass- 
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through  entity  to  the  extent  the 
controlled  foreign  corporation  owns 
(directly  or  indirectly)  a  beneficial 
interest  in  such  partnership  or  other 
pass-through  entity;  or 

(B)  By  another  foreign  corporation 
that  is  controlled  by  the  controlled 
foreign  corporation,  if  one  of  the 
principal  purposes  for  creating, 
organizing,  or  funding  such  other  foreign 
corporation  (through  capital 
contributions  or  debt)  is  to  avoid  the 
application  of  section  956.  See  %  1.956- 
IT. 

The  rule  of  this  paragraph  (b)(2)(ii)  does 
not  limit  the  application  of  paragraph 
(b)(2)(iii)  of  this  section  regarding  the 
characterization  of  trade  6r  service 
receivables  of  unrelated  persons 
acquired  pursuant  to  certain  swap  or 
poohng  arrangements.  The  following 
examples  illustrate  the  application  of 
this  paragsaph  (b)(2)(ii). 

Example  (1).  FSl,  a  cootroUed  foreign 
corporation  with  substantial  accumulated 
earnings  and  profits,  contributes  $2,000,000  to 
PS,  a  partnership,  in  exchange  for  a  20 
percent  limited  partnership  interest  in  PS.  PS 
purchases  trade  or  service  receivables  of 
FSi's  domestic  parent  P.  The  obligors  under 
the  receivables  are  United  States  persons.  PS 
does  not  purchase  receivables  of  any  person 
who  is  related  to  any  other  partner  in  PS. 
Under  paragraph  (b)(2)(ii)(A)  of  this  section, 
there  is  an  investment  of  the  earnings  of  FSl 
in  United  States  property  equal  to  20  percent 
of  PS's  hssis  in  the  receivables  of  P. 

Example  (2).  FSl,  a  controlled  foreign 
corporation,  has  accumulated  more  than 
$3,00a000  in  earnings  and  profits.  It  organizes 
a  wholly-owned  foreign  corporation,  FS2, 
with  a  $2,000,000  equity  contribution.  FS2  has 
no  earnings  and  profits.  FS2  uses  the  funds  to 
purchase  trade  or  service  receivables  of  FSl's 
domestic  parent,  P.  The  obligors  under  the 
receivables  are  United  States  persons.  Under 
paragraph  (b)(2)(ii)(B)  of  this  section,  there  is 
an  investment  of  the  earnings  of  FSl  in 
United  States  property  equal  to  $2,000,000. 

(iii)  Swap  or  pooling  arrangements.  A 
trade  or  service  receivable  of  an 
unrelated  person  will  be  considered  to 
be  a  trade  or  service  receivable 
acquired  from  a  related  United  States 
person  and  subject  to  the  rules  of  this 
section  if  it  is  acquired  in  accordance 
with  an  arrangement  that  involves  two 
or  more  groups  of  related  persons  that 
are  unrelated  to  each  other  and  the 
effect  of  the  arrangement  is  that  one  or 
more  related  persons  in  each  group 
acquire  (directly  or  indirectly)  trade  or 
service  receivables  of  one  or  more 
unrelated  United  States  persons  who  are 
also  parties  to  the  arrangement  in 
exchange  for  reciprocal  piut:hases  of 
receivables  of  United  States  persons  hi 
the  first  group.  The  following  example 
illustrates  the  application  of  this 
paragraph  (b)(2)(iii). 


Example.  Controlled  foreign  corporations 

A.  B,  C,  and  D  are  whoUy-owned  subaidiariet 
of  domestic  corporations  M,  N,  O.  and  P, 
respectively.  M,  N,  O,  and  P  are  not  related 
persons.  According  to  a  prearranged  plan,  A, 

B,  C,  and  D  each  acquire  trade  or  service 
receivables  of  M.  N,  O,  and/or  P.  Tlje 
obligors  under  some  or  aU  of  the  receivables 
acquired  by  each  of  A,  B,  C  and  0  are  United 
States  persons.  Because  the  effect  of  this 
arrangement  is  that  the  unrelated  groups 
acquire  each  other's  trade  or  service 
receivables  of  United  States  persons 
piffsuant  to  the  arrangement,  there  is  an 
investment  of  the  earnings  of  each  of  A,  B,  C 
and  D  in  United  State*  property  to  the  extent 
of-Jhe  purchase  price  of  those  receivables 
under  which  die  obligors  are  United  States 
persons. 

(iv)  Financing  arrangements.  If  a 
,  controlled  foreign  corporation 
participates  (directly  or  indirectly)  in  a 
lending  transaction  that  results  in  a  loan 
to  a  United  States  person  who 
purchases  property  described  in  section 
1221(1)  (hereinafter  referred  to  as 
"inventory  property")  or  services  of  a 
related  United  States  person,  or  to  any 
person  who  purchases  trade  or  service 
receivables  of  a  related  United  States 
person  under  which  the  obligor  is  a 
United  States  person,  or  to  a  person  who 
is  related  to  any  such  purchaser,  and  if 
the  loan  would  not  have  been  made  or 
maintained  on  the  same  terms  but  for 
the  corresponding  purchase,  then  the 
controlled  foreign  corporation  shall  be 
considered  to  have  indirectly  acquired  a 
trade  or  service  receivable  described  in 
paragraph  (a)  of  this  section.  For 
purposes  of  this  paragraph  (b)(2)(iv).  it  is 
immaterial  that  the  siuns  lent  are  not  in 
fact  the  sums  used  to  finance  the 
purchase  of  the  inventory  property  or 
services  or  trade  or  service  receivables 
of  a  related  United  States  person.  The 
amount  to  be  taken  into  account  with 
respect  to  the  controlled  foreign 
corporation's  investment  in  United 
States  property  (residting  from 
application  of  this  paragraph  (b)(2)(iv)) 
shall  be  the  amount  lent  pursuant  to  a 
lending  transaction  described  in  this 
paragraph  (b)(2)(iv),  if  the  amoimt  lent  is 
equal  to  or  less  dian  the  ptirchase  price 
of  the  inventory  property,  services,  or 
trade  or  service  receivables.  If  the 
amount  lent  is  greater  than  the  purchase 
price  of  the  inventory  property,  services 
or  receivables,  the  amoimt  to  be  taken 
into  account  shall  be  the  purchase  price. 
The  following  examples  illustrate  the 
application  of  this  paragraph  (b)(2)(iv). 

Example  (1).  P.  a  domestic  corporation, 
owns  all  of  the  outstanding  stock  of  FSl.  a 
controlled  foreign  corporation.  P  sells 
equipment  for  $2,000,000  to  X,  an  unrelated 
United  States  person.  FSl  makes  a  $l,O0aO0O 
short-term  loan  to  X,  which  loan  would  not 
have  been  made  or  maintained  on  the  same 


terms  but  for  X's  purchase  of  Fs  equipment 
Because  FSl  directly  partidpatea  in  a  lending 
transaction  described  in  this  paragraph 
(b)(2)(iv),  FSl  is  considered  to  have  acquired 
the  receivable  of  a  related  United  States 
person.  Thus,  there  is  an  investment  of  FSl's 
earnings  and  profits  in  United  States  property 
in  the  amount  of  $1,000,000. 

Example  (2).  The  facts  are  the  same  as  in 
Example  (1),  except  that  instead  of  loaning 
money  to  X  directly.  FSl  deposits  $3,000^)00 
with  an  unrelated  financial  institution  that 
loans  $2,000,000  to  X  in  order  for  X  to 
purchase  P's  equipment.  The  loan  would  not 
have  been  made  or  maintained  on  the  same 
terms  but  for  the  corresponding  deposit 
Accordingly,  the  deposit  and  the  loan  are 
treated  as  a  direct  loan  from  FSl  to  X.  See 
Rev.  Rul.  S7-.«e,  iga7-37 1.R.B.  16.  Because 
FSl  indirectly  participates  in  a  lending 
transaction  described  in  this  paragraph 
(b)(2)(iv),  FSl  is  consklered  to  have  acquired 
the  receivable  of  a  related  United  States 
person.  Thus,  there  is  an  investment  of  FSl's 
earnings  and  profits  in  United  States  property 
in  the  amount  of  $2,000,000. 

Example  (3).  P,  a  domestic  corporation, 
owns  all  of  the  outstanding  stock  of  FSl,  a 
controUed  foreign  corporation.  FSl  makes  a 
$3,000,000  loan  to  U,  an  unrelated  foreign 
corporation,  in  connection  with  U's  purchase 
for  $2.000,000  of  receivables  from  the  sale  of 
inventory  property  by  P  to  United  States 
obligors.  Biscattse  FSl  directiy  participates  in 
a  lending  transaction  described  in  this 
paragra;^  (bHZKiv).  FSl  is  considered  to 
have  acquired  receival>ies  of  a  related  United 
States  person.  Thus,  there  is  an  investment  of 
FSl's  earnings  and  profits  in  United  States 
property  in  the  amount  of  $2,000,000. 

(c)  Substitution  of  obligor.  For 
ptuposes  of  this  section,  the  substitution 
of  another  person  for  a  United  States 
obligor  may  be  disregarded.  Thus,  if  a 
purchaser  who  is  a  United  States  person 
arranges  for  a  foreign  person  to  pay  « 
United  States  seller  of  inventory 
property  or  services  and  the  seller 
transfers  by  sale  or  otherwise  to  its  own 
controlled  foreign  corporation  the 
foreign  person's  obligation  for  payment 
then  the  acquisition  of  the  foreign 
person's  obligation  shall  constitute  an 
investment  in  United  States  property  by 
the  seller's  controlled  foreign 
corporation,  unless  it  can  be 
demonstrated  by  the  parties  to  the 
transaction  that  the  primary  purpose  for 
the  arrangement  was  not  the  avoidance 
of  section  956.  The  following  example 
illustrates  the  application  of  this 
paragraph. 

Example.  P,  a  domestic  corporation,  owns 
all  of  the  outstanding  stock  of  FSl,  a 
controUed  fbre^  corporation  with 
substantial  accumulated  earnings  and  profits. 
P  sells  equipment  to  X  •  domestic 
corporati<»i  unrelated  to  P.  To  pay  for  the 
equipment  X  arrange*  for  a  foreign  financing 
entity  to  issue  a  note  to  P.  P  then  sells  the 
note  to  FSl.  FSl  has  made  an  investment  in 


United  States  property  in  the  amount  osf  the 
purchase  price  of  the  note. 

f1J6ft-1    (AmwKM] 

Par. «.  In  S  1.956-1,  the  heading  and 
text  for  paragraph  (b)(4).  are  removed 
and  (b)t4)  is  reserved. 

Par.  5.  The  following  new  section  is 
added  immediately  after  S  1.956-1. 

S1.956-1T    StiarshoMsfspforMasharvof 
•  conlroNMl  fersign  corponllon's  InerMse 
In— mings  invested  In  United  States 
property  (temporary)- 

(a)  (Reserved] 

(b)(l)-(3)  [Reserved] 

(4)  Treatment  of  certain  investments 
of  earnings  in  United  States  Property— 
(i)  Special  rule.  For  purposes  of  S  1.956- 
1(b)(1)  of  the  regulations,  a  controlled 
foreign  corporation  will  be  considered  to 
hold  indirectly  (A)  the  investments  in 
United  States  property  held  on  its  behalf 
by  a  trustee  or  a  nominee  or  (B)  at  the 
discretion  of  the  District  Director, 
investments  in  U.S.  property  acquired  by 
any  other  foreign  corporation  that  is 
controlled  by  the  controlled  foreign 
corporation,  if  one  of  the  principal 
purposes  for  creating,  organizing,  or 
fimding  (through  capital  contributions  or 
debt)  such  other  foreign  corporation  is 
to  avoid  the  application  of  section  956 
with  respect  to  the  controlled  foreign 
corporation.  For  purposes  of  this 
paragraph  (b).  a  foreign  corporation  will 
be  controlled  by  the  controlled  foreign 
corporation  if  the  foreign  corporation 
and  the  controlled  foreign  corporation 
are  related  parties  under  section  267(b). 
In  determining  for  piuposes  of  this 
paragraph  (b)  whether  two  or  more 
corporations  are  members  of  the  same 
controlled  group  under  section  267(b)(3), 
a  person  is  considered  to  own  stodc 
owned  directiy  by  such  person,  stock 
owned  with  the  application  of  section 
1563(e)(1),  and  stock  owned  with  the 
application  of  section  267(c).  The 
following  examples  illustrate  the 
application  of  this  paragraph. 

Example  (1).  P,  a  domestic  corporation, 
owns  all  of  the  outstanding  stock  of  FSl,  a 
controUed  foreign  corporation,  and  aU  of  the 
outstanding  stock  of  FS2.  also  a  controlled 
foreign  corporation.  FSl  seUs  products  to  FS2 
in  exchange  for  trade  receivables  due  in  60 
days.  FS2  has  no  earnings  and  profits.  FSl 
has  substantial  accumulated  earnings  and 
profits.  FS2  loans  to  P  an  amount  equal  to  the 
debt  it  owes  FSl.  FS2  pays  die  trade 
receivables  according  to  the  terms  of  the 
receivables.  FSl  will  not  be  considered  to 
hold  indirectly  the  investment  in  United 
States  property  under  this  paragraph  (b)(4), 
because  there  was  no  transfer  of  funds  to 
FS2. 

Example  (2).  The  facts  are  die  same  as  in 
Example  (1),  except  that  FS2  does  not  pay  the 
receivables.  FSl  is  considered  to  hold 
indirecdy  the  Investment  in  United  States 


property  under  this  paragraph  (b)(4),  because 
there  was  a  traiisfer  of  fiuids  to  FS2.  a 
principal  purpose  of  which  was  to  avoid  the 
application  of  section  956  to  FSl. 

(ii)  Effective  date.  This  section  is 
effective  June  14, 1968,  witii  respect  to 
investments  made  on  or  after  June  14, 
1986. 

(c)-{d)  [Reserved] 

(e)(l)^4)  [Reserved] 

(e)(5)  Excluded  charges — (i)  Special 
rule.  For  purposes  of  S  1.956-l(e)(l)  of 
the  regulations,  in  the  case  of  an 
investment  in  United  States  property 
consisting  of  an  obligation  of  a  related 
person,  as  defined  in  section  954(d)(3) 
and  paragraph  (e)  of  §  1.954-1,  a  liability 
will  not  be  recognized  as  a  specific 
charge  if  the  liability  representing  the 
charge  is  with  recourse  with  respect  to 
the  general  credit  or  other  assets  of  the 
investing  controlled  foreign  corporation. 

(ii)  Effective  Date.  This  section  is 
effective  June  14, 1988,  with  respect  to 
investments  made  on  or  after  ]une  14, 
198& 


§1.»5»-2    [Amended] 

Par.  6.  In  §  1.956-2.  the  heading  and 
text  for  paragraph  (d)(2)  are  removed 
and  paragra^  (d)(2)  is  reserved. 

Par.  7.  The  following  new  section  is 
added  immediately  after  9  1-956-2. 

S1.966-ZT    Definition  of  United  States 
Property  (temporary). 

(a)-(c)  [Reserved] 

(d)(1)  [Reserved] 

(2)  Obligation  defined— [i)  Rule.  For 
purposes  of  S  1.956-2  of  the  regulations, 
the  term  "obligation"  includes  any  bond, 
note,  debenture,  certificate,  bill 
receivable,  account  receivable,  note 
receivable,  open  account  or  other 
indebtedness,  whether  or  not  issued  at  a 
discoimt  and  whether  or  not  bearing 
interest  except  that  such  term  shall  not 
include: 

(A)  Any  indebtedness  arising  out  of 
the  involuntary  conversion  of  property 
which  is  not  United  States  property 
within  the  meaning  of  paragraph  (a)(1) 
of  §  1.956-2,  or 

(B)  Any  obligation  of  a  United  States 
person  (as  defined  in  section  957(c)) 
arising  in  connection  with  the  provision 
of  services  by  a  controlled  foreign 
corporation  to  the  United  States  person 
if  the  amount  of  such  obligation 
outstanding  at  any  time  during  the 
taxable  year  of  the  controlled  foreign 
corporation  does  not  exceed  an  amount 
which  would  be  ordinary  and  necessary 
to  carry  on  the  trade  or  business  of  the 
controlled  foreign  corporation  and  the 
United  States  person  if  they  were 
unrelated.  The  amount  of  such 
obligations  shall  be  considered  to  be 
ordinary  and  necessary  to  the  extent  of 


such  receivables  that  are  paid  within  60 
days. 

See  S  1.956-2(b)(l)(v)  for  the  exclusion 
finm  United  States  property  of 
obligations  arising  in  connection  with 
the  sale  or  processing  of  property  where 
such  obligations  are  ordinary  and 
necessary  as  to  amoimt. 

(ii)  Effective  Date.  This  section  is 
effective  June  14, 1988,  with  respect  to 
investments  made  on  or  after  June  14, 
198a. 

Par.  8.  The  fotlowUignew  section  is 
added  immediately  after  i  1.304-3. 

S1J04-4T    Special  rule  for  use  of  a  related 
corporation  to  acquire  for  property  the 
stock  of  anoMier  commonly  owned 
oorporstkMi  (temporary). 

(a)  In  general.  At  the  discretion  of  the 
District  Director,  for  purposes  of 
determining  the  amount  constituting  a 
dividend,  and  source  thereof,  under 
section  304(b)(2),  a  corporation  (deemed 
acquiring  corporation)  will  be 
considered  to  have  acquired  for 
property  the  stock  of  a  corporation 
(issuing  corporation)  acquired  for 
property  by  another  corporation 
(acquiring  corporation]  that  is  controlled 
-  by  the  deemed  acquiring  corporation,  if 
one  of  the  principal  purposes  for 
creating,  organizing,  or  funding  the 
acquiring  corporation,  through  capital 
contributions  or  debt  is  to  avoid  the 
application  of  section  304  to  the  deemed 
acquiring  corporation.  The  following 
example  illustrates  the  application  of 
this  paragraph  (a). 

Example.  P,  a  domestic  corporation,  owns 
aU  of  the  stock  of  CFCl,  a  controlled  foreign 
corporation  with  substantial  accumulated 
earnings  and  profits.  CFCl  is  organized  in 
Country  X,  which  imposes  a  high  rate  of  tax 
on  CFCl's  income.  P  also  owns  all  of  the 
stock  of  CFC2,  another  controlled  foreign 
corporation,  which  has  accumulated  earnings 
and  profits  of  S200x.  CFC2  is  organized  in 
Country  Y  which  imposes  a  low  rate  of  tax  on 
CFC2's  income.  P  wishes  to  o«vn  aU  of  its 
foreign  corporations  in  a  direct  chain  and  to 
effectuate  a  repatriation  of  CFC2's  cash  to  P. 
In  order  to  avoid  having  to  obtain  Country  X 
approval  for  the  acquisition  of  CFCl  (a 
Country  X  corporation)  by  CFC2  (a  Country  Y 
corporation)  and  to  avoid  a  dividend  to  P  out 
of  CFC2's  earnings  and  profits  that  would 
otherwise  occur  as  a  result  of  the  application 
of  section  304,  P  causes  CFC2  to  form  RFC  as 
a  Country  X  wholly-owned  subsidiary  and  to 
contiibute  $100x  to  RFC.  RFC  will  purchase, 
for  SlOOx,  aU  of  the  stock  of  CFCl  from  P. 
Because  one  of  Fs  principal  purposes  for 
having  CFCl  onvned  by  RFC  is  to  avoid 
section  304,  under  S  1.304-4T(a).  CFC2  is 
considered  to  have  acquired  the  stock  of 
CFCl  for  $100x  for  purposes  of  determining 
the  amount  constituting  a  dividend  (and 
source  thereof)  for  purposes  of  section 
304{bM2). 
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(h)  AvaiJalMh'ty  to  taxpayers.  Nodiing 
in  this  regulation  shall  be  construed  to 
provide  a  taxpayer  the  right  to  compel 
the  Internal  Revenue  Service  to 
disregard  the  form  of  its  transaction  for 
Fedovl  income  tax  purposes. 

(c)  Effective  date.  This  section  is 
effective  June  14, 1968.  with  tespect  to 
acquisitions  of  stock  occurring  on  or 
after  June  14, 198& 

Lawnoo*  B.  Cibb*.  i 

Commisaioner  of  Internal  Revenue. 

Approved:  May  4, 19ea 
O.  Donaldsaa  Chapotoa. 
Assistant  Secretary  of  the  Tnanry. 
(FR  Doc  88-13131  Filed  0-13-88: 8:4S  am] 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart60 
(FRL-3397-3] 

Standards  of  Performance  for  New 
Stationary  Source^  Supplementai 
Delegation  of  Autttority  to  Soutti 


AOCNCV:  Environmental  Protection 
Agency  (EPA). 

action:  Notice  of  delegation  of 
authority. 


r.  The  State  of  Sooth  Carolina 
requested  delegation  of  authority  for  the 
implementation  and  enforcement  of 
several  additional  categories  of  Naticnal 
Standards  at  Performance  for  New 
Stationary  Sources  (NSPSJ.  EPA's 
review  of  Sooth  Carolina's  laws,  rules, 
and  regulations  showed  them  to  be 
adequate  for  the  implementation  and 
enforcement  of  these  federal  standards, 
and  the  Agency  made  the  delegation  as 
requested. 


I OATK  This  request  for 
delegation  of  authority  to  South 
Carolina  was  effective  March  18, 1968. 


:  Copies  of  the  request  for 
delegation  of  authority  and  B>A's  letter 
of  delegation  are  available  for  public 
inspection  at  EPA's  Region  IV  Office, 
345  Courtland  Street  NB..  Atlanta. 
Georgia  30365.  All  reports  required 
pursuant  to  the  newly  delegated 
standards  should  not  be  submitted  to 
the  EPA  Region  IV  Office,  but  should 
instead  be  submitted  to  the  following 
address:  Mr.  Otto  B.  Pearson.  Chief, 
Bureau  of  Air  Quality  Control.  South 
Carolina  Department  of  Health  and 
Environmental  Control,  2600  Bull  Street, 
Columbia.  South  Carolina  29201. 
roR  RJRTHCR  WFOWMaTIOII  CONTACR 
Beverly  T.  Hudson  of  the  EPA  Region  IV 


Air  Programs  Branch.  345  Courtland 
Street  NE.,  Atlanta,  Geoipa  30366. 
telephone  404/347-2864  (FTS  257-2864). 
SU^PLBMBITAIIV  MTOMMTION:  Sections 
101,  lia  and  111  of  the  Clean  Air  Act 
authorize  the  Administrator  to  delegate 
his  authority  to  implement  and  enforce 
the  National  Standards  of  Perfonnance 
for  New  Stationary  Sources  {HSPS)  to 
any  State  which  has  submitted  adequate 
implementatioo  and  enforcement 
procedures. 

On  October  26, 1976.  EPA  delegated  to 
the  State  of  South  Carolina,  the 
authority  to  implement  the  NSPS.  On 
February  9, 19ea  South  Carolina 
requested  a  delegation  of  authority  for 
implementabon  and  enforcement  of  the 
following  recently  promulgated  or 
revised  NSPS  categories  found  in  40 
CFRParteO: 

1.  Rubber  Tire  Manufacturing 
Industry,  Subpart  EBB,  as  promulgated 
September  15, 1987. 

2.  Fossil-Fuel  Fired  Steam  Generators, 
Subpart  D,  as  revised  November  25, 
1986. 

3.  Industrial  Surface  Coating:  Surface 
Coating  of  Hastic  Parts  for  Business 
Machines,  Subpart  TTT,  as  promulgated 
January  29, 19e& 

ACTION 

Since  review  (rf  the  pertinent  South 
Carolina  laws,  rules,  and  regulations 
showed  them  to  be  adequate  for  the 
implementation  and  enforcement  of  the 
aforementioned  categories  of  NSPS,  I 
delegated  to  the  State  of  South  Carolina 
my  authority  for  the  source  categories 
listed  above  on  March  16, 1968. 

The  Office  of  Management  and  Budget 
has  exempted  ^s  regulation  from  the 
requirements  of  sectiiHis  3  of  Executive 
Order  12291. 

This  notice  is  issued  under  the 
authority  of  sections  101, 110.  Ill,  and 
301  of  the  Clean  Air  Act,  as  amended  (42 
U.S.C.  7401.  7410,  7411,  and  7601). 

Dated:  June  3. 1968. 
Joe  R.  Fnmxmathes, 
Acting  Regional  Administrator. 
[FR  Doc.  86-13346  Filed  6-13-88;  8:45  am) 
tcooei 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44CFRPart64 
[Dodiet  Ito.  FEMA  <7«3] 

Uet  Of  CoMMnunMea  ElgMe  fortfM 

Sele  of  Flood  hMurance;  I 

aL 

AOCNCv:  Federal  Emergency 
Management  Agency  (FEMA). 


Acnow  Rnal  rule. 


;  This  rule  lists  communities 
participating  in  the  National  Flood 
Insurance  Program  (NFIP).  These 
communities  were  required  to  adopt 
floodplaln  mansgement  measures 
compliant  with  the  ^4FIP  revued 
regulations  that  became  effective  of 
October  1, 1988.  If  the  communities  did 
not  do  so  by  the  specified  date,  they 
would  be  suspended  from  participation 
in  the  NFIP.  "The  communities  are  now  in 
compliance.  This  rule  withdraws  the 
suspension.  The  communities'  continued 
participation  in  the  program  authorizes 
the  sale  of  flood  insurance. 

CFncnva  oati:  As  showm  in  fifth 
column. 


;  Flood  insurance  policies  fat 
property  located  in  the  communities 
listed  can  be  obtained  from  any  licensed 
property  insurance  agent  or  broker 
serving  the  eligible  community,  or  from 
the  NFIP  at:  P.O.  Box  457  Lanham, 
Maryland  20706,  Phone:  (800)  638-741& 

TOR  PUfTTHEfl  INFORMA-nON  CONTACT: 

Frank-H.  Thomas.  Assistant 
Administrator,  Office  of  Loss  Reduction 
Federal  Insurance  Administration,  (202) 
646-2717.  Federal  Center  Haza  500  C 
Street  Southwest,  Room  416 
Washington.  DC  20472. 

suppiaiarrAftY  infomnatknc  The 
NFIP  enables  property  owners  to 
purchase  flood  insurance  at  rates  made 
reasonable  through  a  Federal  subsidy.  In 
retiun,  commimities  agree  to  adopt  and 
administer  local  floodplain  management 
measures  aimed  at  protecting  lives  and 
new  construction  frinn  futtue  flooding. 

In  addition,  the  Director  of  the  Federal 
-  Emergency  Management  Agency  has 
identified  the  Special  Flood  Hazard 
Areas  in  these  communities  by 
publishing  a  Flood  Insurance  Rate  Map. 
In  the  communities  listed  where  a  flood 
map  has  been  published,  section  102  of 
the  Flood  Disaster  Protecti(m  Act  of 
1973,  as  amended,  requires  the  purchase 
of  flood  insurance  as  a  condition  of 
Federal  or  federally  related  financial 
assistance  for  acquisition  or 
construction  of  buildings  in  the  Special 
Flood  Hazard  Area  shown  on  the  map. 

The  Director  finds  that  the  delayed 
effective  dates  would  be  contrary  to  the 
public  interest  The  Director  also  finds 
that  notice  and  public  procedure  under  5 
U.S.C.  563(b)  are  impracticable  and 
unnecessary. 

The  Catalog  of  Domestic  Assistance 
Number  for  tUs  program  is  83.100 
"Flood  Insurance." 

Pursuant  to  the  provisions  of  5  U.S.C 
605(b),  the  Administa-ator.  Federal 
Insurance  Administration,  to  whom 


authority  has  been  delegated  by  the 
Director,  Federal  Emergency 
Management  Agency,  hereby  certifies 
that  this  rule,  if  promulgated  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  provides  routine  legal  notice 
stating  the  community's  status  in  the 
NFIP  and  imposes  no  new  requirements 

864.6   UstolsllgllitecommMnWes. 


or  regulations  on  these  participating 
communities. 

List  of  Subjects  in  44  CFR  Part  64 
Flood  insurance,  Floodplains. 

PART  64-{  AMENDED] 

1.  The  authority  citation  for  Part  64 
continues  to  reads  as  follows: 


Authority:  42  U.S.C  4001  etaeq.. 
Reorganization  Plan  No.  3  of  1978,  EO.  12127. 

2.  Section  64.6  is  amended  by  adding 
in  alphabetical  sequence  new  entries  to 
the  table. 

'    In  each  entry,  the  suspension  for  each 
listed  community  has  been  withdrawn. 
The  entry  read  as  follows: 


State 


Louisiana.. 


Oo~ 


Op... 
Oo.- 


Oo_ 


Do.. 
Oo„ 
Do.. 


Do 

Do _ 

Oo 

N6W  MOXICOh 

OMahotna 

Do 

Do 

Oo 

Texaa....! 

Do.. 

Do. — ._ 


Do.. 


Oo„ 
Do.. 
Oo- 
Oo.. 


Do.. 
Do- 


Da. 


Do.. 


Do.. 


Do.. 


Do- 


Do,. 
Do.. 


Do.. 
Do.. 
Do.. 


Oo.„ 


NawYoik.... 


Do- 
Do„ 
Oo„ 


Oo... 
Do.- 
Oo.~ 
Do-. 
Do... 
Do- 
Da.. 
Do... 
Do... 
DO... 
Do... 
Do... 
Do._ 
Oo... 
Do... 
Do... 
Do... 
Do... 
Oo.~ 
Do-. 
Do-. 
Oo... 


ConMnunity  name 


Caranc(o.(o«vno(.. 


Covington,  dty  aH 

OonaidsonviNe.  dtyof. 

Elton,  towm  o< 

GKMTt,  vaage  ol. 

Goldonna.  village  ol 

Qraaraburg.  torn  of.-. 
Handofaon,  town  of  ...» 
Jackaon,  town  of....^-.„ 
ijockport,  town  o(:..-..- 

Moraa,  Milage  of 

Qalup,  cityot 

Boynton,  town  of— — 
nowa,  town  of ....-.— .< 

Spencer,  city  of 

WaiT  Acres,  dty  of-..-. 

ARiany,  dty  of 

Beverly  Hills,  dty  of 

Brookshire.  town  of 

BurMMnett.  dty  of ...... 

Cedar  HiM.  dty  of 

Calirta.  dty  of 

Chandler,  dly  of 

Oibdl,  dty  of 

Fulton,  town  of. 


Glenn  Heights,  dty  of- 

Qrey  Forest,  dty  of 

LaJoya.  dty  of 

UVi«a.dtyof 

McAMen.  dty  of. 

RodamV.  dty  of 

RoWn|^MXxl.cityo(..-. 
San  Benito,  dly  of ...... 

San  Juan,  dty  of 

San  Leanna,  dty  of 

SUsliee.  dty  of 

Whitney,  town  of 

Arkwfight  town  of 


Ashland,  town  of 

Auguala,  town  of 

Aifraliua.  town  of 

Bath,  viHage  of ._„: 

Baxter  Estates,  village  of- 

Bayville.  village  of ..- 

Benton,  town  ol 

Bethany,  town  of 

Dnpnon.  town  01— .—.«.. 

Caint,  town  of 

Canajoharie.  town  of -. 

Cani^oharie.  village  of ..— . 

Cartale,  town  of 

Catsfciil,  town  of 

CatsUH.  village  of 

Cayuga.  vWage  of . 

Cicero,  town  of 

Oifton  Springs.  vWage  of. 
Cold  Springs,  village  of. .- 

Cuba,  town  of — 

Cuylar.  town  of 

OansviHa.  vlliage  of-... 
Davenport  town  of..:.. 

Dayton,  town  of -... 

Delanson,  village  of.-. 


County  or  parish 


Lafayette.. 


St.  Tammany 

Ascension 

Jefferson  Davis.. 

Ftanklin „ 

MatohHochas 

St  Helena—. 

St  miartin 

East  Felidana .... 

Lafourche 

Acadia.. 

McKintey 

Musliogee 

leFlore 

Oklahoma 

Oklahoma 

ShackeHord— . 

McLenrun 

Waller . 

Wichita 

Dallas 

CoMin 


Commu- 
nity Ito. 


Cftautauqua 


Cfiemurtg 

Oneida 

Cayuga 

Steuben 

Nassau... — 

II  .iiffO i-i... 

.YalBs 

Monroe 

Greene 

Montgomery 

.do 

Schoharie  ..- 

Greene „. 

jOo 

Cayuga 

Onandego..- 

Ontario -. 

Putnam -. 

Allegany 

Cortland 

Livingston 

Deiawara - 

Cattaraugus- 
Schenectady 


220103 


220200 
220014 
220096 

220073 
220290 
220330 
220189 
220333 
220254 
220007 
350042 
400120 
400091 
400412 
400449 
480565 
480925 
481097 
480668 
480188 
480133 
480326 
480006 
480012 
481265 
480039 
480341 
480342 
480343 
480547 
481029 
480113 
480348 
481305 
480285 
480865 
361105 


360284 
360617 
360103 
360767 
360496 
360986 
960955 
361138 
360410 
360286 
360442 
360443 
361193 
361116 
360287 
360107 
360572 
361450 
360670 
361099 
361386 
360383 
360192 
360066 
360737 


Effective  dale 


May  4, 1988. 

withdrawn. 

Do. 

Do. 

Do. 

Do. 

Oo. 

Oo. 

Oo. 

Oo. 

Oo. 

Do. 

Da 

Do. 

Do. 

Do. 

Do. 

Do. 

Oo. 

Oo. 

Do. 

Oo. 

Oo. 

Oo. 

Oo 

Do. 

Oo. 

Do. 

Oo. 

Ob. 

Do. 

Oo. 

Do 

Oo. 

Oo. 

Do. 

Oo. 

Oo. 
May  17.  1988, 
suspension 
withdrawn. 

Oo. 

Oo. 

Oo. 

Oo. 

Oo. 

Oo. 

Oo. 

Oo. 

Do. 

Oo. 

Do. 

Do. 

Do. 

Oo. 

Do. 

Oo. 

Oo. 

Oo. 

Oo. 

Oo. 

Oo. 

Oo. 

Oo. 

Do 

Oo. 
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Oo- 

Do_ 

Oo- 
Do_ 
Do- 
Do- 
Do- 
Do_ 
00- 

OOu. 

Oo- 

Oo.. 
Do.™ 


Convnunily  nww 


Ounkirti.dlyal-.. 
&vtii0i,  town  of  ■ 


EmI  GMMtoush.  town  of... 
Eati  Rwdolph.  vTitage  of  ... 
Ent  Rochartf.  vWage  of. 

Edni6ston,  town  of .... 

Elery,  tovvn  of . 
FfOfliowfi,  tcwn  of ». 
Ffemont.  town  of . 


l96fM80O  PflNBi  tOMffI  Of.. 

Ooniwo.  wMage  ot 

Gensva,  town  of 

Greentwrg.  (own  et 

01 


County  or  pariah 


380414 
361270 
361072 
361325 
360621 
361003 
381452 
360600 
360911 
360812 


State 


Effactiva  (teta 


OOl 

Da 
Da 
Do. 
Da 
Do. 
Do. 
Do 
Do. 
Da 
Do. 
Do. 
Da 
Do. 
Da 


Pennsytvania. 

WMtVirginlB. 

Do 


Do. 


I  oration 


Issued:  June  7, 1968. 
HaroUT.Dwyae. 
Administrator,  Federal  lasunnce 
Administration. 

(FR  Doc.  88-13339  Piled  9-13-68: 8:45  am) 
■nxMS  CQK  ana-n-n 


44CFflPwt64 
[DodntNOLFEMAaTM)   . 

List  Of  Communities  EagR>le  tar  the 
Sale  of  Flood  Insurance;  Ifississippi,  et 

aL 


AQCNCV:  Federal  Emergency 
Management  Agency. 
actkm:  Final  rule. 


r.  This  rule  lists  oomAimities 
partidpatin§  in  the  National  Flood 
Insurance  Program  (NFIP).  These 
communities  have  applied  to  the 
program  and  have  agreed  to  enact 
certain  floodplain  management 
measures.  The  cinnmunities' 
participation  in  the  program  authorizes 
the  sale  of  Oood  insurance  to  owners  of 
property  located  in  the  communities 
listed. 

CFFCcnve  dates:  The  dates  listed  in  the 
fourth  column  of  the  table. 


:  Flood  insurance  policies  for 
property  located  in  the  communities 
listed  can  be  obtained  from  any  licensed 
property  insurance  agent  or  broker 
serving  the  eligible  community,  or  from 
the  National  Flood  Insxirance  Program 

964J    UMofMgttlteoniimNiNlM. 


(NFIP)  at:  PX).  Box  457,  Lanham. 
Maryland  20706.  Phone:  (800)  638-7418. 

FOK  nwTNEii  wromuTioN  contact: 

Frank  H.  Thomas,  Assistant 
Administrator,  Office  of  Loss  Reducti(m. 
Federal  Insurance  Administration,  (202) 
646-2717.  Federal  Center  Plaza.  500  C 
Street.  Southwest  Room  416, 
Washington.  DC  20472.     -  r.'   , 
'  suM*LeMCNTAiiv  MFOMOrmMtThe 
National  Flood  Insivance  Program 
(NFIP),  enables  pn^>erty  owners  to 
purchase  flood  insurance  at  rates  made 
reasonable  through  a  Federal  subsidy.  In 
retxun,  communities  agree  to  adopt  and 
administer  local  floodplain  management 
measures  aimed  at-protecting  lives  and 
new  construction  from  hiture  flooding. 
Since  the  communities  on  the  attached 
list  have  recendy  entered  the  NFIP. 
subsidized  flood  insurance  is  now    . 
available  for  property  in  the  community. 
In  addition,  the  Director  of  the  Federal 
Emergency  Management  Agency  has 
identified  the  special  flood  hazard  areas 
in  sooie  of  these  commtmities  by 
pnbhshing  a  Flood  Hazard  Boundary 
Map.  The  date  of  the  flood  map,  if  one 
has  been  published,  is  indicated  in  the 
sixth  column  of  the  table.  In  the 
conununities  listed  where  a  flood  map 
has  been  published,  section  102  of  the 
Flood  Disaster  Protection  Act  of  1973,  as 
amended,  requires  the  purchase  of  flood 
insurance  as  a  condition  of  Federal  or 
federally  related  financial  assistance  for 
acquisition  or  construction  of  buildings 
in  the  special  flood  hazard  area  shown 
on  the  map. 
Hie  £)iTector  finds^at  the  delayed 


effective  dates  would  be  contrary  to  the 
pubKc  interest.  The  Director  also  finds 
that  notice  and  public  procedure  under  5 
U.S.C.  5&l(b)  are  impracticable  and 
iHUMcessary. 

The  Catalog  of  Domestic  Assistance 
Ntunber  for  this  program  is  83.100 
"Flood  Inaurance." 

Pursuant  to  the  provisions  of  5  O.SXI. 
6G6(b).  the  Adminisfrator.  Federal 
faiMranoe  Administration,  to  whom 
authcffity  has  been  delegated  by  the* 
Director.  Federal  Emergency 
Management  Agency,  hereby  Certifies 
that  tlds  rule,  if  prooiblgated  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rale  provides  routine  legal  notice 
stating  the  commiuiity's  status  in  the 
NFIP  and  imposes  no  new  requirements 
w  regulations  oo  participating 
eomnraidties. 

List  of  Subj«:t8  in  44  CFR  Part  64 

Rood  fnsnrance,  Floodplains. 

PART  64-{  AMENDED] 

1.  The  authority  citation  for  Part  64 
continues  to  read  as  follows: 

Aulhailly  42  UAC  4001  et  seq^ 
Reorganisation  Man  No.  3  of  197S,  B.0. 1Z127. 

2.  Section  64.6  is  amended  by  adding 
in  alphabetical  sequence  new  entries  to 
the  table. 

in  each  entry,  a  complete  chronology 
of  effective  dates  appears  for  eadi  listed 
comnumity.  The  entry  reads  as  follows: 


Cocka  county.  Unincorporated  Areas „. 

M^Mon,  town  ot,  Jefferson  County 

Monroe,  township  of.  Juniata  County „. 

Oram  Town,  town  of,  Marton  County 

Janior,*  town  of,  Baitwur  County 

l.ae  county,  (ininoorporated  Area* 

fOstson.  vllage  of.  Lee  County 

SUey  county.  IMncorporated  Areas 

Jefferson  county.  Unincorporated  Areas... 

Brow^tsviMe,  city  of.  Haywood  County 

PoSi  county.  Unincorporated  Areas 

Maiden,  town  of.  Catawba  County 

Cannan.  townstiip  of.  Wayne  County 

Santa  Rosa,  city  d.  Cameron  Counly- 
MMte,*  dty  of.  Clayton  Coun^„. 


Communis 
t4o. 


Ponchatoula.  city  of.  Tangipahoa  Pwish  ...„ 
WoodstMro.  town  of.  Refugio  County 


Botdosw.  town  of.  Andnw  County., 
mat,  cay  of,  Marin  CoaMy. 


flHali  coanly.  IWwcBipuniaU  /^ws 

fTasfc,*  vMagaof,  Fort  -Band  County .».. «..,... 

Iiawliia.  vWage  of.  Lake  Ooonty : . 

North  KngavMe.  vttsge  of,  Aatilabula  Coiinly" 

TimbertBlte,  viOaga  of.  Lake  County . „... 

Amenia,  torn  of.  Dutchess  County 

Oanby.  town  of.  Tompkins  County 

Darien,  city  of,  Mcbitoah  County 

SpsHy,  town  of,  Tulsa  County 


SutplMr.  city  of,  Murray  County...„ „.. 

Wallor,  city  of.  Waller  County 

Evansvfle.  village  of,  Randolph  County.. 


470033 

010117 

421744 

540102 

540003 

170413 

170418 

270620 

470097 

470067 

370194 

370056 

422160 

480114 

190061 

220211 

480967 

296006 
210362 
5S0602 

461615 


390690 

361332 

360645 

130131 
400213 
400119 
480641 
170577 


Effective 


Of  authorfaatkyi/cancelatton  of  sM  of 
Hood  Insuwnce  in  coaBt>% 


March  14,  1978,  Emerg.;  Jan.  6.  1988,  Reg.;  Jan.  6. 

1968.  Susp.;  May  6. 1968,  RaM. 
July  11, 1975.  Emerg.:  Jwi.  ^  1961,  Reg.;  Feb.  4, 1968. 

Susp.;  May  6, 1968.  Reia 
Aprt  22,  1960,  Emerg.;  Hon.  4,  1987.  Re»;  Now.  4. 

19S7.  Suap4  May  11. 1988.  Rain. 
A^  7.  1975,  Emerg.;  Maith  4,  1988,  Reg.:  Mtedi  4, 

1968.  Susp.:  May  11, 1966,  Reia 
Nov.  21.  1975,  Emerg.;  Apr«  17,  1987,  Reg.;  April  17, 

1987.  Susp.:  May  11, 1966,  Rain. 

June  6h  1975.  Emerge  April  15,  1966,  Ram  April  15, 

19681  Suap;  May  11. 1968.  Reia 
Sept  30,  1976,  Emerg.;  April  15.  1988,  Reg.;  April  15. 

196a.  Susp.:  May  11. 1986.  Reia 
April  11.  1974.  Emerg.;  Jan.  6.  1988,  Reg.;  Jan.  8, 

1968,  Susp.;  May  13.  1988,  Raia 
March  29.  1982.  Emaig.:  March  29.  1962.  Reg.;  Feb. 

17, 1986,  Susp.;  May  16. 1968.  Rein. 
July  30.  1974,  Emaig.:  March  4.  1968.  Reg.;  March  4. 

1968.  Susp.:  May  18. 1968.  Rain. 
Jaa  15, 1974.  Emarg.;  March  16, 1988.  Susp.;  May  16, 

1988,  Rein. 

May  8.  1975,  Emerg.;  SepL  30.  1980.  Reg.;  April  5. 

1968.  Susp.;  May  16. 1988.  Rein. 
Aug.  28.  1975.  Emerg.;  Sept  30.  1987.  Reg.;  Sept  30, 

1967.  Susp.:  May  17,  1968.  Rein. 

Aug.  29,  1960,  Emerg.;  ktay  S,  1961,  Reg.;  May  4, 

1968,  Susp.:  May  17. 1966,  Reia 

Juty  9. 1975,  Emeig.:  July  2,  1967.  Reg.;  Ji4y  2, 1987, 

Suap.;  May  23, 1966,  Raia 
June  5,  1975.  Emerg.;  April  17,  1979.  Reg.;  May  4, 

1966,  Suap.:  May  24, 1966.  Rein. 
Dtarch  31,  1961,  Emerg.;  July  16.  1961.  Reg.;  May  4. 

1988,  Susp.;  May  24, 1988,  Rain. 
May  17. 1968,  Emerg. 
Miy  19. 1968,  Emerg 


May  31. 1968,  Emerg.;  May  31. 1968.  Rag. 
May  31, 1988.  Emerg.;  May  31, 1986.  Reg. 
May  27. 1988,  Emerg.. 
May  27, 1968,  Emarg.. 
May  27. 1988,  Emerg- 


Feb.  4,  .1976,  Emerg.;  Sept  24.  1864.  Reg.;  May  17. 

1966,  Suap.;  May  31. 1988,  Raia 
May  27,  1975.  Emerg.;  May  15.  1965.  Reg.;  May  17, 

1966,  Suap.;  May  31, 1988.  Raia 
April  24,  1975,  Emerg.;  July  2.  1961.  Rag.;  Feb.  17, 

1966,  Susp.;  May  27. 1988.  Raia 
June  17,  1975.  Emerge  July  16,  1961,  Reg.;  May  4, 

1988.  Suap.;  May  31, 1968.  Rein. 
May  12.  1976.  Emarg.;  Fab.  18,  1961.  Reg.;  May  4, 

1988,  Suap.;  May  31, 1988,  Rein. 
June  10,  1975,  Emerg.;  Sept  14,  1979.  Reg.;  May  4, 

1966.  Suap.;  May  31, 1966,  Raia 
June  25,  1975.  Emerg.;  April  15,  1986,  Reg.;  April  15. 

1988,  Suap.;  May  31, 1986,  Rein. 


Currant  effective  map 


Jan.  a  1988. 
Jan.  Z.  1981. 
Nov.  4,  1987. 
Mar.  4. 1967. 
Mar.  17, 1987. 
Mv.  15,  1987. 
Mar.  15.  1987. 
Jan.  6, 1968. 
July  14.  1978. 
Mar.  4. 1966. 
May  19.  1976. 
SapL  30.  1980. 
Sept  30.  1960. 
May  5. 1981. 
July  2, 1987. 
April  17.  1979. 
July  7,  1981. 
April  30, 197a 
Mar.  4. 1967. 

Sept  24,  1984. 
May  IS,  1985. 
July  2, 1961. 
July  16,  1981. 
Feb.  18. 1981. 
Sept  14,  1979. 
April  15.  1986. 


'?!T[iT!?*^°'  '***  """•*"  •*•  •**'*'  "^  ^**'  County's  FIS  and  RRM  effective  Auguat  5,  1986.  for  fkxxlplain  management  and  inaucance  purposes. 


Grant  County.  Unincorporated  Areas.- 
New  Londoa  vmaga  of.  Huron  County, 


State 


North  CaroNna. 


New  York.. 


Location 


Granada  county  Uninoorporatad  Aieaa.. 

Boltan.  town  of.  Cohimbua  County 

Union,*  city  of.  Hardkig  County .. 

FranUm,  wlage  of,  Delewafe  Coun^_. 


Conwnunlly 
t«a 


280060 

370274 
190142 
360199 


EffecSve  dales  d  authorizalion/canceiiation  of  sale  of 
Fkiod  Insurance  in  community 


Jan.  26.  1974.  Emarg.:  Dae.  1.  1978.  Ra»;  Fab.  4, 

1968.  Suap.:  May  2. 1966.  Raia 
Sept  23.  1977.  Emaro;  Mf  1.  1967,  Ra»;  July  t, 

1987.  Suap.;  May  2. 1968.  Raia. 
Dec  IS.  1975.  Emarg.:  June  1.  1987.  Ftag.;  Sept  30. 

1967.  Suap.:  May  6. 1986,.  fWa 
Aug.  8. 1975.  Emerge  Aug.  1, 1967.  Rag.:  Aug.  1, 1967. 

Suap.;  May  6. 1988,  Reia 


Current  effective  map 


Dec.  1,  1978. 
July  1. 1987 
June  1,  1967. 
Aug.  1, 1967. 


Locaflon 


Bantoa  tow*  of.  Kannabac  County 

Camdaa  town  of,  KnoK  County 

CVtanyfMo^  town  of,  WlsMngton  County ..»« 

taan  o(,  AMtaoooggln  County 

toam  of,  ABBoatoolt  County 

town  of;  Ranobaoot  County.. 

Owaaoa  town  of,  Cayuga  County 


Oommunity 
Na 


270548 


230833 
ZSftVH 
230136 
230002 

230027 
230174 

380120 


Effactiva  datw  of  autfwrfzalton/awggllatlon  of  sM  of 
Flood  Inaiganie  in  community 


May  1, 1968,  Suspenstons  Withdrawn— 
— do 


May  4, 1988.  Suspensions  Withdrawa.. 
— do 


-do.. 


-do~ 


.4*).. 


..do.. 


...do.. 


Current  effective  map 


May  1,1988. 
May  1,198a 


May  4. 1968. 
May  4, 1988. 
May  4. 1986. 
May  4, 1988. 
May  4, 1988. 
May  4. 1968. 

Mlay  4, 1968. 
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t) 


sw» 


Ragkxtlll: 
Pwtsytvc- 
ria. 
Region  IV: 
Ftohdt ...-.., 
Do. 


Region  V: 


Bo.. 


Oo 

iVh 

Afizona 

Louisiana.. 
Region  X: 
Washing- 
toa 
Oa-._ 
Do™.. 


Location 


Lower   ftazarelh.    ttmnship   of,   Nofttiampton 
County. 

Boirtng  Green,  city  of,  Hwdee  Cnmtf -:.,,■;■„- 

Waochula,  city  of.  Ktardee  County  ....„„."..„_: 

Lorig.Beaci),  city  of,  Harrison  Co»in»y....„_^.„„ 
Ciaibome  County,  Unincorporated  Area8~„.:: 


Regular 
ConwenionK 


Do 

Do 

Oa — 
Maatachu- 
aoits. 


Oo..- 
Do.™ 


Oo — 
Region  Nl: 

Virginia. 

Region  IV: 
Soum 

Carolna. 
Tennaaaoe. 
Region  V: 

MicMgan 

Oo. 

Region  VI: 


Mexico. 
Region  X: 


Manawa.  city  of.  Waupaca  Omity --?.-'  '     ;.  ■' 

Marion,  city  of,  Waupaca  County....; „....„...._. 

Mornphis.  city  of.  St  Clair  and  Maoon*  Coun- 
ties. 

Sautt  Sle.  Marie,  city  of.  CDippeMiia  Gourtlf-i:.::J:LL 

Cherry  Valley,  dly  ri.  Cross  County . _»,:_. 

Washington  County,  LInincorporated  Araaa., 

Columbia  County,  Unincorporated  iVaai  ".       ..;. 


Dayton,  city  of.  Columbia  County .... 
Starbuck.  city  of.  Columbia  County. 


Georgetown,  town  of.  Sagadahoc  County 

Paasadumlceag.  town  of,  Penobscot  Counly.~ 
Rome,  town  of,  Kennebec  County . 


Community 
Na 


422263 


120104 
120105 
265297 
470212 


S«04«« 

280202 


Soulhport  town  of.  Lincoln  County.. 
Cartsie.  town  of.  Middlesex  Cour«y. 

Alloa  town  of.  Belknap  County 


loa 


Canaan,  town  of.  Grafton  County. 

CnHstd,  town  of.  <3ralton  CouMy 

Farmington.  town  of.  Strafford  County.. 

Hopkinton.  io«wi  of.  Merrimack  County. 

Bamet,  town  of.  Caledonia  County. 

Jamaica,  town  of,  Windham  County :.....; 

St  PaU,  town  of.  Wiaa  and  Russell  Counlsa. 

Hampton,  town  of  Hampton  County 

PtkeviHe,  city  ef,  Bledsoe  County 

Casttelon,  township  of.  Bwry  County 

Vernon,  villaga  of.  Shiawaisao  County. 

Socorro,  dty  of,  Socorro  County 

Spokane  County,  Unincorporated  Areas 


050067 
220230 

530029 

530080 
530031 


230209 
230114 
230246 
230221 
250187 

330001 


330048 
330052 

330147 
330116 
500024 

500131 

515530 

450100 

470011 

260641 
260604 

3S0077 
530174 


Effectn^a  dales  of  aulttorization/canceWalion  of  sale  of 
Flood  Insuranoe  in  community 


..do„ 


...xto.. 


..do- 


.....do.* 


Cunvnt  effective  map 


»do.n 


'■•  -*»>>■ 


.....tfkk.. 


....^ip..... 


wiiijflbii 


iwtliy  M^^  .f  M  ■>■■*^^ 


■    l*..^**^'     \. 


..do... 
..da.. 


"Wl^    ■ 


liniiKir.;  Tij  I  I  fi"  ''TV;,i"iii 


..-do.. 


0 1  ij\i;  I  I'liii 


-do- 


-do.. 


May  17, 1968.  Suspensiana  Withdrawn . 
..._do.-.. -. 

..-.A. L-Il'ZIZ 


.jHo.. 


..da. 


-do- 


-do- 


-xla.. 


.^....dcK.- 


-4to.. 


..do_ 


..do.. 


..jdo... 
...do... 
...do™ 


..do- 


.jto.. 


code  tor  reaOng  fourth  cokmK  Emerg.-enargancy-,  Rag.-Regular,  Suapi-Suapension:  Reia— Relnstalement. 


May  4i  1988. 


May  4, 1068. 
May  4. 1968. 
May  4, 1968. 
May  4,  1966. 

May  4. 1068. 
My  4, 1968: 
May  4. 1986. 

May  4, 1988. 

May  4. 1968. 

May  4. 1966. 

May  4, 1988. 
May  4. 1968. 


May  17.  1986. 
May  17, 1986. 
May  17. 1968. 
May  17, 1988. 
May  17. 1988. 

May  17. 1988. 


May  17, 1968. 
May  17. 1986. 
May  17, 1988. 
May  17, 1968. 
May  17, 1986 
May  17, 1966. 

May  17,  1966. 

May  17,  1968. 

May  17, 1968. 

May  17. 1966. 
May  17. 1968. 

May  17, 1988 
May  17, 1966. 


Harold  T.  Dwyae. 

Administrator,  FMeral  Insurance 
Administration.  \ 

Isaued:  June  8, 1988. 
IFR  Doc  88-13340  Filed  8-13-88;  8:45  amj 

■UMO  COOC  S71»-21-M 

44CFRPart64 

[Dodwt  No.  FEMA  C7*S] 

Suspension  of  Community  EHglbiHty; 
North  CsroHns  and  Iftaho 


:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Final  rule. 


v:  This  rule  lists  oommunities, 

where  the  sale  of  flood  insurance  has 
been  authorized  tmder  the  National 
Flood  Insurance  Program  (NFIP].  that  are 
suspended  on  the  effective  date  shown 
In  this  rule  because  of  noncompliance 
with  the  revised  floodplain  management 
criteria  of  the  NFIP.  If  FEMA  receives 
documentation  that  the  community  has 
adopted  the  required  revisions  prior  to 
the  effective  suspension  date  given  in 
this  rule,  the  community  %vill  not  be 
suspended  and  the  suspension  will  be 
withdrawn  by  publication  in  the  Federal 
Register. 

cmcnvc  oatc:  July  4 1968. 


rom  nMTHEN  inrwmatkm  contact: 
Frank  H.  Thomas,  Assistant 
Administrator,  Office  of  Loss  Reduction. 
Federal  Insurance  Administration. 
Federal  Center  Plaza,  500  C  Street  SW.. 
Room  416.  Washington,  DC  20472,  (202) 
646-2717. 

SUmnMNTARV  INTOimATION;  The 
NFIP  enables  property  owners  to 
purchase  flood  insurance  at  rates  made 
reasonable  through  a  Federal  subsidy.  In 
return,  communities  agree  to  adopt  and 
administer  local  floodplain  management 
measures  aimed  at  protecting  lives  and 
new  construction  from  future  flooding. 
Section  1315  of  the  National  Flood 
Insurance  Act  of  1968,  as  amended  (42 
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U.S.C.  4022).  prohibits  flood  insurance 
coverage  as  authorized  under  die  NFIP 
(42  U.S.C  4001-4128)  unless  an 
appropriate  public  body  shall  have 
adopted  adequate  floodplain 
management  measures  with  effective 
enforcement  measures. 

On  August  25. 1986.  FEMA  published 
a  fmal  nde  in  die  Fedwal  Ref^ster  that 
revised  the  NFIP  floodplain  management 
criteria.  Hie  rule  became  effective  on 
October  1. 1908.  As  a  condition  for 
continued  eligibility  in  the  NFIP.  the 
criteria  at  44  QFR  60.7  require 
communities  to  revise  dieir  floodplain 
management  regulations  to  make  diem 
consistent  with  any  revised  NFIP 
regulation  within  6  months  of  die 
effective  date  of  that  revision  or  be 
subject  to  suspension  from  participation 
in  the  NFB>. 

The  communities  listed  in  this  notice 
have  not  amended  or  adopted  floodplain 
management  regolations  that 
inooiporate  the  nde  revision. 
Accordio^y.  the  oonunumties  are  not 
compliant  with  NFIP  criteria  and  will  be 
suspended  on  the  effective  date  shown 
in  tiiis  final  rule.  However,  some  of 
these  communities  may  adopt  and 
submit  the  required  documentation  of 
legally  aiforoeable  revised  floodplain 


management  regulation  after  this  rule  is 
published  but  prior  to  the  actual 
suspension  date.  These  communities 
will  not  be  suspended  and  will  continue 
their  eligibility  for  the  sale  of  insurance. 
A  notice  withdrawing  the  suspension  of 
die  communities  will  be  published  in  the 
Federal  Register.  In  die  interim,  if  you 
wirii  to  determine  if  a  particular 
community  was  suspended  on  die 
suspension  date,  contact  the  appropriate 
FEMA  Regional  Office  or  die  NFff 
servicing  contractor. 

The  Administrator  fuids  that  notice 
and  pnUic  procedures  under  5  U.S.C. 
533(b)  are  impracticable  aiui 
unnecessary  because  commonities  listed 
in  this  rinal  rule  have  beoi  adequately 
notified.  Eadi  community  reoeivet  a  90- 
and  SO-day  nott&cation  addressed  to  the 
Chief  Executive  Officer  that  the 
community  will  be  suspended  unless  the 
required  floodplain  management 
measures  are  met  prior  to  the  effective 
suspension  date.  For  the  same  reasons, 
this  final  rule  may  take  effect  within  less 
than  30  days. 

Pursuant  to  the  provision  of  5  U.S.C. 
605(b),  the  Administrator,  Federal 
Insurance  Administration,  FEMA  hereby 
certifies  that  diis  rule,  if  pronndgated. 
will  not  have  a  significant  economic 


impact  on  a  substantial  niunber  of  small 
entities.  As  stated  in  section  2  of  the 
Flood  Disaster  Protection  Act  of  1973. 
the  establishment  of  local  floodplain 
management  together  with  the 
availability  of  flood  insurance  decreases 
the  economic  impact  of  future  flood 
losses  to  both  the  particular  community 
and  the  nation  as  a  whole.  This  rule  in 
and  of  itself  does  not  have  a  si^ificant 
economic  impact.  Any  economic  impact 
results  fitim  the  community's  decision 
not  to  adopt  adequate  floodplain 
management  measures,  thus  placing 
itself  in  noncompliance  with  the  Federal 
standards  required  for  community 
participation. 

list  of  Subjects  in  44  CFR  Part  64 

Flood  insurance,  Floodplains. 

PART64-{AMENDED1 

1.  The  authority  citation  for  Part  64 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  el  seq., 
Reoi^ganization  Plan  No.  3  of  1978,  E.0. 12127. 

2.  Section  64.6  is  amended  by  adding 
in  ali^betical  sequence  new  entries  to 
the  table. 

§64.6    LMofeNgMecommunittes. 


State 


Nodh  Carolina.. 
Od 


Do. 

t>0- 

Oo- 
Oo.. 
Do- 
Oo- 
Oo„ 
Oo. 
Oo. 


Do. 


Do.. 
Do. 
Do. 


Do. 


Do. 


Do... 
Do... 
Do.. 


Oommunity  noma 


Enfield,  town  of .-«-.-.-.. 
Fuquay-Varina.  town  of. 

Gaston,  town  of 

Uninoarporated  areas..-. 

MaahviHe,  town  ct 

Ramseur,  town  of- -. 

Rocfcy  Mount,  dty  of .... 

Sanford,  dty  of 

Severn,  town  of 
wMtalwa^  town  of — .— 

MtoodlMd^lownof 

Unincorporated  i 
Dubois,  city  of -. 
Haniaon,  dty  of. 
Mrita.dlyot 


Po<«  FaMa.  dty  of. 
RattRkian.  dty  of . 
Rocfctand.  dty  of... 
WMla  Bird,  dly  of . 
Woflay.dtyof. 


Ooanty 


Halfax.. 
Wake.- 


EdgaoomtM  and  NaaiK.. 

Lee 

NorStampton 

Edgecombe  and  Nash-.. 

Northampton 

Blaine . 

a«k 

Kootand 

Caaaia !—.-._._.„ „ 

Kooland 
...  -  .  . 
Kooienai 


Kootand. 


Community  No. 


370115. 
370239. 
370413. 
370327. 
370167. 
370106. 
370092. 
370143. 
370422. 
370095. 
370177. 
166167.. 
160134. 
160060. 
160197.. 
160083.. 
160187. 
160110. 
160072- 
160065. 


EflactiMdale 


Jdy  4.1968. 
-lOo. 
Do. 
Da 
Da 
Da 
Do. 
Da 
Do. 
Da 
Da 
Do. 
Do. 
Da 
Do. 
Da 
Da 
Da 
Do. 
Do. 


Issued:  July  8, 198& 

Harold  T.  Dinyae. 

AdminiatratoT,  Federal  Insuraace 

Administration. 

[FR  Doc  88-13341  FOed  6-13-88;  8:45  am] 
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Proposed  Rules 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  t^e  public  of  the 
proposed  issuance  of  rutes  and 
regulations.  TTie  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
maldng  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Agrfcutturai  Marketing  Service 
7CFRPart27 

(CN-«»-100] 


Revision  Of  Regulationc  for 
Determining  Price  Quotatione  for  Spot 
Cotton 


;  Agrictiltural  Marketins  Service. 
USDA. 

action:  Proposed  rule. 


:  The  Agricultural  Marketing 
Service  is  proposing  to  revise  the 
regulations  concerning  spot  markets  and 
price  quotations  for  spot  cotton. 
Presently,  such  regulations  provide  for 
the  establishment  of  quotations 
committees,  made  up  of  members  of  the 
cotton  trade,  which  have  the  express 
function  of  quoting  the  prices  and  price 
differences  for  spot  cotton  on  a  daily 
basis.  Recently,  a  signiRcant  number  of 
trade  representatives  have  indicated 
that  they  will  no  longer  participate  in  . 
quotations  committee  meetings.  Under 
this  proposal  the  committee  system  of 
determining  price  quotations  would  be 
suspended  indefinitely  by  deleting  the 
provisions  of  the  regulations  concerning 
committees  and  their  duties.  The  duties 
of  the  committees  would  be  assumed  by 
the  Cotton  Division  of  the  Agricultural 
Marketing  Service. 

This  proposal  would  also  redesignate 
and  rename  the  spot  markets  which  are 
used  daily  to  determine  prices  and 
differences  for  cotton.  Presently,  the 
designated  spot  maricets  are  established 
on  a  (local  area)  basis  bearing  the 
names  of  the  cities  where  cooperating 
cotton  exchanges  are  located.  This 
amendment  would  expand  such  markets 
to  cover  seven  larger  geographic  areas. 

In  addition,  the  present  method  of 
quoting  prices  and  price  differences  for 
spot  cotton  would  be  modified  and  such 
modifications  would  be  reflected  in  the 
regulations.  Presently,  price  quotations 
and  differences  are  determined  in  each 
designated  market  for  a  wide  range  of 
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qualities,  including  those  qualities  which 
are  not  normaUy  produced  or  traded  in  a 
particular  maricet.  This  proposal  would 
provide  that  prices  and  differences  be 
quoted  for  those  quaUties  of  cotton 
which  are  tendwable  or  deliverable  on 
active  futures  contracts  in  five 
designated  markets,  as  at  present.  Price 
quotations  and  differences  for  other 
qualities  of  cotton  traded  in  these  five 
designated  maricets  and  fortdl  qualities 
in  the  remaining  two  designated  spot 
markets  would  b6  limited  to  those 
qualities  which  are  normally  produced 
or  traded  in  a  particular  designated 
market.  The  volume  of  bales  traded  that 
is  used  to  determine  a  quotation  would 
be  published  along  with  the  quotation. 
These  proposed  modifications  are 
expected  to  enhance  the  accuracy  and 
reliability  of  the  quotations. 

DATE:  Comments  must  be  received  on  or 
before  July  14. 1988. 

AOoncss:  Written  comments  may  be 
sent  to  Garr  Lewicki.  USDA/AMS/ 
Cotton  Division,  Room  2841,  P.O.  Box 
96456,  Washington,  DC,  2i}09(>-6456. 

FOR  RJHTHCR  MFOflMATION  CONTACT: 

Garry  Lewicki.  (202)  447-2145. 

SUPPLEMENTARY  INFORMATION:  This  rule 

has  been  revised  in  accordance  with 
Executive  Order  12291  and  Secretary's 
Memorandum  1512-1  and  has  been 
determined  not  to  be  a  "major  rule" 
since  it  does  not  meet  the  criteria  for  a 
major  regulatory  action  as  determined  in 
the  Order. 

The  Administrator  of  the  Agricultural 
Marketing  Service  has  determined  that 
this  rule  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  defined  by 
the  Regulatory  Flexibility  Act  (6  U.S.C. 
601  et  seq.)  because  the  proposed 
revisions:  (i)  Would  enhance  the 
accuracy  of  the  information  gathered 
and  disseminated;  (ii)  would  not  affect 
the  competitive  position  or  market 
access  of  small  entities  in  the  cotton 
industry;  (iii)  would  not  impose  any  new 
costs  on  the  affected  industry. 

The  information  collection 
requirements  contained  in  this  proposed 
rule  have  been  previously  approved  by 
the  Office  of  Management  and  Budget 
and  assigned  0MB  control  number 
0581-0029  under  the  Paperworic 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.) 


Background 

The  Secretary  of  Agriculture  is 
authorized  under  the  U.S.  Cotton   ~ 
Futures  Act  (7  U.S.C.  15b)  to  make  such 
regulations  as  determined  necessary  to 
carry  out  the  provisions  of  the  Act.  The 
Act  provides  foe  the  designation  of  at 
least  five  bona  fide  spot  markets  from 
which  spot  cotton  price  information  can 
be  collected.  Presently,  there  are  eight 
such  designated  markets.  Five  of  the 
eight  are  used  to  determine  prices  and 
differences  for  the  settlement  of  futures 
contracts.  Only  the  No.  2  New  York 
Cotton  Exchange  futures  contracts  are 
currently  active.  To  facilitate  the 
collection  of  price  information, 
quotation  committees  were  established 
in  the  designated  markets.  These 
committees  are  made  up  of  members  of 
the  cotton  exchanges  or  their  employees. 
The  regulations  contain  provisions 
whereby  the  committees  provide 
information  on  prices  and  price 
differences  of  cotton  to  the  Cotton 
Division  of  the  Agricultural  Marketing . 
Service  on  a  daily  basis.  The  Cotton 
Division  also  provides  maricet 
information  under  the  Cotton  Statistics 
and  Estimates  Act  (7  U.S.C.  473b)  and 
the  Agricultural  Marketing  Act  of  1946  (7 
U.S.C.  ie22(g)). 

Spot  Cotton  Quotations  Committees 

Recently,  a  significant  nimiber  of 
trade  representatives  have  indicated 
that  they  will  no  longer  participate  in 
quotations  committee  meetings.  In  three 
of  the  eight  markets,  the  committees 
have  ceased  to  function,  and  the  Cotton 
Division  is  determining  price  quotations 
in  diese  markets  without  the  assistance 
of  the  committees.  Therefore,  it  is 
necessary  to  amend  the  regulations  to 
provide  for  a  new  method  of 
determining  price  quotations.  This 
proposal  would  indefinitely  suspend  the 
committee-system  of  determining  price 
quotations,  with  the  Cotton  Division 
assuming  the  duties  of  the  committees. 
To  accomplish  this,  we  propose  to  delete 
the  provisions  pertaining  to  the 
committee  system  of  determining  price 
quotations.  The  new  method  of  quoting 
prices,  if  adopted,  would  be  assessed  by 
the  Cotton  Division  after  a  period  of 
operation  to  determine  if  it  needs  to  be 
adjusted  or  changed.  Section  27.97 
would  be  deleted  and  9  27.98  would  be 
revised  to  reflect  the  proposed  changes. 


Trading  Volume  on  Which  Quotations 
are  Based 

Price  quotations  for  all  qualities  in  all 
markets  which  are  based  on  data  from 
actual  sales  would  be  prefixed  by  the 
volume  of  bales  traded.  Price  quotations 
that  are  determined  when  there  has 
been  no  trading  would  be  prefixed  with 
a  zero. 

Quotations  in  Markets  Designated  for 
Contract  Setdement  Purposes 

Price  quotations  for  all  qualities  of 
cotton  deliverable  on  cotton  futures 
contracts  would  be  determined  each 
business  day  in  the  markets  used  to 
quote  prices  or  values  and  to  determine 
actual  differences  for  the  setdement  of 
futures  contracts.  The  price  or  value  of 
other  qualities  of  cotton  which  are 
normally  produced  or  traded  in  a 
particular  maiket  would  also  be 
determined  for  that  market  In  the 
process  of  determining  price  quotations, 
market  reporters  of  the  Cotton  Division 
of  AMS  would  interview,  in  peiten  or  by 
telephone,  at  least  three  persons  in  each 
bona  fide  market  Individuals  or  firms 
engaged  in  the  buying  and/or  selling  of 
cotton  would  be  requested  to  provide 
information  concerning  prices  and 
volume  of  cotton  purchased  to  the 
Cotton  Division.  Antdysis  of  all  data 
obtained  would  be  made  to  ascertain 
the  current  value  of  all  deliverable 
qualities  in  each  market  and  of  the  non- 
deliverable  qualities  normally  produced 
or  traded  in  each  particular  market 
Quotations  for  qualities  where  no  sale 
shall  have  been  made  and  for  which 
there  is  no  price  data  would  continue  to 
be  determined  as  provided  in  §  27.99  of 
the  regulations.  All  quotations  would  be 
reviewed  and  approved  by  the  Branch 
Chief  or  the  Assistant  Branch  Chief  of 
the  Cotton  Division's  Maiket  News 
Branch  before  publication. 

Quotations  in  Other  Markets 

In  markets  not  designated  for  contract 
settlement  purposes,  price  quotations  for 
all  qualities  of  cotton  normally  produced 
or  tiaded  in  a  particular  market  would 
be  determined  on  each  business  day  in 
the  same  maimer  as  stated  above. 

Additional  Ravisions 

PresenUy,  price  quotations  and 
differences  are  determined  in  eight 
designated  markets  where  cooperating 
cotton  exchanges,  whose  members 
comprise  the  quotations  committees,  are 
located.  These  markets  bear  the  names 
of  the  cities  in  which  the  exchanges  are 
located.  However,  the  advent  of 
telephonic  and  electronic  maiiceting  in 
recent  years  has  expanded  the  area  of 
trade  for  each  of  the  designated  markets 


making  the  geographic  limitations  of  the 
local  area  no  longer  neceesary. 
Therefore,  this  proposal  would 
redesignate  and  rename  the  spot 
markets  as  seven  regional  markets 
which  conform  to  the  seven  growth 
areas  widely  recopiized  by  the  cotton 
industry.  This  proposed  expansion  of 
the  designated  spot  maricets  is  expected 
to  enhance  the  accuracy  of  the 
quotations  by  broadening  the  price  data 
base. 

Section  27.93  would  be  revised  to  list 
the  seven  designated  maikets  as 
follows: 

Southeastern 

All  counties  in  the  states  of  Alabama. 
Florida,  Georgia,  North  Carolina  and 
South  Carolina  and  all  counties  in  the 
state  of  Tennessee  east  of  and  including 
Stewart  Houston,  Humphreys,  Perry. 
Wanye  and  Hardin  counties. 

North  Delta 

All  counties  in  the  states  of  Arkansas 
and  Missouri  and  all  counties  in 
Tennessee  west  of  and  including  the 
counties  of  Henry,  Benton,  Henderson, 
Decatur,  Chester  and  McNairy  counties 
and  the  Mississippi  counties  of  Alcorn. 
Benton.  Calhoun.  Chickasaw,  DeSoto, 
Grenada,  Itawamba,  Lafayette,  Lee, 
Marshall.  Monroe,  Panola.  Pontotoc, 
Presntiss.  Tate,  Tippah.  Tishomingo. 
Union  and  Yalobusha.  «. 

South  Delta 

All  counties  in  the  state  of  Louisiana 
and  all  counties  in  the  state  of 
Mississippi  not  included  in  the  North 
Delta  market 

East  Texas.  Oklahoma 

All  coimties  in  the  state  of  Oklahoma 
and  the  Texas  counties  east  of  and 
Including  Montague,  Wise,  Parker. 
Erath.  Comanche,  Mills,  San  Saba, 
Mason.  Sutton,  Edwards,  Kinney, 
Mavericlc  Webb,  Zapata,  Star  and 
Hidalgo  coimties. 

West  Texas 

All  Texas  counties  not  included  in  the 
East  Texas.  Oldahoma  and  Desert 
Southwest  Maricets  and  the  New  Mexico 
counties  of  Union,  Quay,  Curry, 
Roosevelt  and  Lea. 

Desert  Southwest 

The  Texas  counties  (^  Val  Verde. 
Crockett  Terrell.  Pecos,  Brewster, 
Presidio,  Jeff  Davis.  Culberson, 
Hudspeth  and  El  Paso,  all  New  Mexico 
counties  except  those  included  in  the 
West  Texas  maiket  all  counties  in  the 
state  of  Arizona  and  the  California 
counties  south  of  and  including 
Riverside  and  Orange  counties. 


San  Joaquin  Valley 

All  California  counties  except  those 
included  in  the  Desert  Southwest 
maricet 

Section  27.94  would  be  revised  to  list 
only  designated  markets  for  the 
setdement  of  No.  2  contracts,  since 
those  are  the  only  contracts  which  are 
presentiy  active. 

Section  27.96  would  be  revised  by 
deleting  die  reference  to  the  price  or 
value  of  Strict  Low  Middling  1  V^«  inches 
cotton  and  by  referring  to  cotton  in  its 
generic  term.  Strict  Low  Middling  iVic 
inches  cotton  is  used  as  the  base  quality 
in  the  No.  2  New  Yoric  Cotton  Exchange 
futures  contract  which  is  the  only 
cotton  futures  contract  presentiy  active. 
In  the  event  that  other  contracts  are 
established  with  a  different  base 
quality,  the  proposed  section  would  be 
applicable  to  these  as  well.  Other 
changes  would  be  made  to  clarify  the 
regulations  and  to  remove  unnecessary 
language. 

This  proposed  rule  would  amend  and 
revise  the  language  in  S  §  27.93  through 
27.99  of  Part  27  of  Tide  7  of  die  Code  of 
Federal  Regulations  to  accommodate  the 
changes  necessary  in  the  spot 
quotations  system.  Section  27.97  would 
be  removed  and  the  provisions  of 
S  27.100  would  be  added  to  proposed 
{  27.96.  All  subsequent  sections  would 
be  redesignated. 

List  of  Subjects  in  7  CFR  Part  27 

Spot  markets.  Price  quotations. 
Differences. 

For  the  reasons  set  forth  in  the 
prefbmble,  7  CFR  Part  27  would  be 
amended  as  follows: 

PART  27-COTTON  CLASSIFICATION 
UNDER  COTTON  FUTURES 
LEGISLATION 

1.  The  authority  citation  for  Part  27  ii 
amended  to  read  as  follows: 

Autfaoiitr  7  U.S.C  15b;  7  U.&C  4738;  7 
U.S.C.  1622(g). 

2.  The  table  of  contents  concerning 
"spot  markets"  and  "price  quotations 
and  differences"  is  amended  to  read  as 
follows: 

Spot  Maiksta 

27.03    Bona  fide  spot  markets. 

27.94  Spot  markets  for  contract  settlement 
purposes. 

Price  QuoUtiona  and  Differences 

27.95  Spot  markets  to  conform  to  Act  and 
regulations. 

27.96  Quotationa  in  l>ona  fide  spot  markets. 

27.97  Ascertaining  the  accuracy  of  price 
quotations. 


BEST  COPY  AVAILABLE 
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27.96    Value  of  grade  Wbere  no  tale; 
determination. 

27.99  Prices  and  vahies;  expression. 

27.100  Administration. 
***** 

3.  Sectum  27.93  is  revised  to  read  as 
follows: 

iZIM    Bona  fid*  spot  iMrtMts. 

The  following  markets  have  been 
determined,  after  investi^tion,  and  are 
hereby  designated  to  be  bona  fide  spot 
markets  within  the  meaning  of  the  act 

Southeasteni,  Nortli  Delta.  South  Delta. 
East  Texas  and  Oklahoma.  West  Texas. 
Desert  Southwest  and  San  foaqidn  Valley. 
Such  markets  will  comprise  the  following 
areas: 

Southeastern 

All  counties  in  the  states  of  Alabama.  . 
Florida.  Geoisia,  North  Carolina  and  Sotitb 
Carolina  and  aU  counties  in  the  state  of 
Tennessee  east  of  and  including  Stewart 
Houston,  Humphreys.  Perry,  Wayne  and 
Hardin  counties.  , 

Nort/i  Delta 

All  counties  in  the  states  of  Arkansas  and 
Missouri  and  all  counties  in  Tennessee  west 
of  and  including  the  counties  of  Henry, 
Benton.  Henderson,  Decatur,  Chester  and 
McNairy  counties  and  the  Mississippi 
counties  of  Alcorn.  Benton,  Calhoun. 
Chickasaw.  DeSoto.  Grenadb.  Itawamba, 
Lafayette.  Lee.  Marshall,  Monroe,  Panola. 
Pontotoc  Prentiss,  Tate.  Tippah.  Tishomingo. 
Union  and  Yalobusha. 

South  Delta 

All  counties  in  the  state  of  Looisiaiia  and 
all  counties  in  the  state  of  Mississippi  not 
■hiduded  in  the  North  Delta  market 

East  Texas,  Oklahoma  < 

All  counties  in  the  state  of  Oklahoma  and 
the  Texas  counties  east  of  and  including 
Montague,  Wise.  Parker,  Erath.  Comanche. 
Mills,  San  Saba.  Mason,  Sutton,  Edwards, 
Kinney.  Maverick.  Webb.  Zapata,  Star  and 
Hidalgo  counties. 

West  Texas 

AH  Texas  counties  not  included  in  the  East 
Texas,  Oklahoma  and  Desert  Southwest 
Markets  and  the  New  Mexico  counties  of 
Union,  Quay.  Curry,  Roosevelt  and  Lea. 

Desert  Southwest 

The  Texas  counties  of  Val  Verde,  Crockett 
Terrell  Pecos,  Brewster,  Presidio.  Jeff  Davis. 
Culberson.  Hudspeth  and  EI  Paso,  all  New 
Mexico  counties  except  those  included  in  the 
West  Texas  market  all  counties  in  the  state 
of  Arizona  and  the  California  counties  south 
of  and  including  Riverside  and  Orange 
counties. 

San  Joaquin  Valley 

All  California  counties  except  those 
included  in  die  Desert  Southwest  market 

4.  Section  27.94  is  revised  to  read  as 
follows: 


127.94    Spot 


fof  oontract 


The  foHowing  are  designated  as  spot 
markets  for  die  propose  of  determiidng 
as  provided  in  paragraph  lSb(f)t3)  of  £e 
act.  the  differences  above  or  bdow  the 
contract  price  wfaidi  the  receiver  shall 
pay  for  grades  tendered  or  driiverable 
in  settknnent  of  a  basis  grade  contract: 

For  cotton  delivered  in  settiement  of  any 
No.  2  contract  on  the  New  York  Cotton 
Exchange: 

Southeastern.  North  Deha,  South  Delta, 
Eastern  Texas  and  Oklahoma  and  Desert 
Southwest. 

5.  Section  27.96  is  revised  to  read  as 
follows: 

S  27.95    Spot  markets  to  confomi  to  Act 


Every  bona  fide  spot  market  shall,  as 
a  condition  of  its  designation  and  of  the 
retention  thereof,  conform  to  the  act  and 
any  applicable  regulations. 

0.  Section  27.96  is  revised  to  read  as 
follows: 

9  27  J6   QuotsMona  in  bona  tlda  spot 


The  price  or  value  and  differences 
between  the  price  or  value  of  grades  and 
staple  lengths  of  cotton  shall  be  based 
solely  upon  the  official  cotton  standards 
of  the  United  States  and  shall  be  the 
actual  commercial  value  or  price  and 
differenced  as  determined  by  the  sale  of 
spot  cotton  in  such  spot  market. 
Quotations  shall  be  determined  and 
maintained  in  each  designated  spot 
market  by  the  Ckitton  Oivision. 
Agricultural  Marketing  Service.  USDA, 
as  follows: 

(a)  In  spot  mailcets  designated  to 
determine  differences  for  the  settlement 
of  futures  contracts,  the  Cotton  Division 
will  on  eadi  business  day  determine 
and  quote  by  bale  volumne  the  prices  or 
values  of  base  qualities  which  are 
deliverable  on  any  active  futures 
contracts,  as  well  as  the  differences  fw 
all  other  qualities  deliverable  on  such 
contracts.  The  prices  or  differences  for 
non-deliverable  qualities  will  be 
determined  and  quoted  by  bale  volume 
in  each  such  spot  market  for  diose 
qualities  normally  produced  at  traded  in 
that  particular  market. 

(b)  In  spot  markets  not  designated  to 
determine  differences  for  the  settlement 
of  futures  contracts,  the  Cotton  Division 
will  on  each  business  day  determine 
and  quote  by  bale  volume  the  prices  or 
differences  for  all  qualities  of  cotton 
normally  produced  or  traded  in  eadi 
such  spot  maricet 

S27J7   insmovsd] 

7.  Section  27.97  is  removed. 


§t7Jt   maisilBirtiilaaf  17.971 

B.  Section  27.98  is  redesignated  as 
{  27.07  and  is  revised  to  read  as  follows: 

927.97   AacartalHing  tha  accuracy  oi  prtca 
quotaUona. 

The  buyers'  and  sellers  of  cotton  in 
each  spot  market  shall  be  responsible 
for  providing  accurate  and  timely  price, 
quality,  and  volume  of  purchases  data 
by  growth  area  to  the  Cotton  Division. 
The  Cotton  Division  is  responsible  for 
ascertaining  the  accuracy  of  the  price 
quotations  in  each  designated  spot 
market.  The  Cotttm  Division  will  carry 
out  this  responsibility  by  performing  the 
{(^lowing  duties  and  fonctiiMis: 

(a)  The  Cotton  Division  will  collect 
and  analyze  pertinent  information  on 
the  prices  and  values  of  spot  cotton  from 
each  spot  market 

(b)  In  the  process  of  determining  price 
quotations,  Uie  Cotton  Division  will 
contact  a  minimum  of  three  buyers  and 
sellers  of  cotton  in  each  bona  fide 
market  at  least  two  times  per  week 
during  the  active  trading  season  and  one 
time  per  week  during  the  remainder  of 
the  year  to  obtain  information  on  prices, 
qualities,  volimie,  and  terms  of  sales  in 
sufficient  detail  to  determine  quotations. 

(c)  The  Cotton  Division  will 
summarize  the  price  and  quality  data 
and,  based  on  analysts  of  this  summary, 
make  determinations  regarding 
quotations  of  price,  value  and 
differences. 

(d)  Quotations  for  each  spot  maricet 
shall  be  reviewed  and  approved  by  the 
Cotton  Division's  Market  News  Brandi 
Chief  or  Assistant  Brandi  Chief  prior  to 
publication. 

(e)  The  Cotton  Division  will  publish 
the  appropriate  quotations  by  bale 
volume  for  grades,  staple  leii^iths. 
micronaire  determinations,  and  other 
quality  factors  for  each  spot  market  on  a 
daily  basis. 

(The  inlbimatioa  collection  requirements 
contained  in  this  section  were  approved  by 
the  Office  of  Management  and  Budget  under 
OMB  control  number  0581-0)29.) 


927M   [RMlaalgnM*tfas9Z7J9] 

9.  Section  27.99  is  redesignated  as 
(  27.98  and  is  revised  to  read  as  follows: 


iZTM   Vataaof 


As  proviiied  in  %  27.96.  whenever  no 
sale  oir  a  particular  grade  of  cotton  shall 
have  been  made  on  a  given  day  in  a 
particular  spot  market,  the  value  of  such 
grade  in  the  market  on  that  day  will  be 
determined  as  follows: 

(a)  If  on  such  given  day  there  shall 
have  been  in  such  market  both  a  sale  of 
any  fairer  grade  and  a  sale  of  any  lower 
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grade,  the  average  of  the  declines,  or 
advances,  or  decline  and  advance,  as 
the  case  may  be.  of  the  next  hi^r 
grade  and  the  next  lower  grade  so  sold 
shall  be  deducted  from,  or  added  to,  as 
the  case  may  be,  the  value,  on  the  last 
preceeding  business  day,  of  the  grade 
the  valuq  of  which  on  such  given  day  is 
sought  to  be  ascertained. 

(b)  If  on  such  given  day  there  shall 
have  been  in  such  maricet  a  sale  of 
either  a  higher  or  a  lower  grade,  but  not 
sales  of  both,  the  decline  or  advance  of 
the  next  higher  or  the  next  lower  grade 
so  sold  shall  be  deducted  fit)m,  or  added 
to.  as  thQ  case  may  be,  the  value  on  the 
last  preceeding  business  day  of  the 
grade  the  value  of  which  on  such  given 
day  is  soiight  to  be  ascertained. 

(c)  If  on  such  given  day  there  shall 
have  been  in  such  mari(et  no  sale  of  spot 
cotton  of  any  grade,  the  value  of  each 
grade  shall  be  deemed  to  be  the  same  as 
its  value  therein  on  the  last  preceding 
business  day,  imless  in  the  meantime 
there  shall  have  been  bona  fide  bids  and 
offers,  or  sales  of  hedged  cotton,  or 
other  sales  of  cotton,  or  changes  in 
prices  of  fiitures  contracts  made  subject 
to  the  act,  which  in  the  usual  course  of 
business  would  clearly  establish  a  rise 
or  fall  in  the  value  of  spot  cotton  in  such 
maricet  in  which  case  such  rise  or  fall 
may  be  calculated  and  added  to  or 
deducted  from  the  value  on  the  . 
preceding  business  day  of  cotton  of  all 
grades  affected  thereby. 

927.100  [RamovMl] 

10.  Section  27.100  is  removed. 

92X101    [ftodMlgnatwlaa927.99} 

11.  Section  27.101  is  redesignated  as 
127.99. 

927.102    CBedesignaf  d  aa  9  27.1001 

12.  Section  27.102  is  redesignated  as 
9  27.100. 

Dated:  June  9. 196& 

J.  Patrick  Boyle. 

Administrator,  AgHcuhural  Marketing 
Service. 

[PR  Doa  88-13415  Piled  8-13-88;  8:45  am] 
eHJJNQ  cooe  *4t»«-ll 


DEPARTMENT  OF  TRANSPOrTTATION 

Faderal  Aviation  Adnrinistration 

14CFRPart39 
[Docket  No.  88-ANE-21  ] 

AirworthinM*  Dir«ctiv««  bavte 
Aircraft  Producta  Company,  Inc. 
Sat aty-Belta,  FDC  6400B  Sartoa 

AOCNCv:  Federal  Aviation 
Administration  (FAA).  DOT. 


ACnoN:  Notice  of  Proposed  Rulemaking 

(NPRM).  ^  ■  : 

SUMMARV:  This  notice  proposes  to  adopt 
an  airworthiness  directive  (ADJ  that  will 
require  replacement  of  certain  Davis 
Aircraft  Products  Co.,  Inc.,  safety-belts. 
The  proposed  AD  is  needed  to  prevent 
safety-belts  from  becomhig  difficult  to 
release  with  possible  jamming  of  the 
buckle  release  mechanism  when 
required  dtiring  emergency  evacuation 
of  affected  aircraft. 

DATES:  Comments  must  be  received  on 
or  before  July  20, 198& 
ADDRESSES:  Comments  pertaining  to 
this  proposed  AD  may  be  mailed  in 
duplicate  to  Federal  Aviation 
Administration,  New  England  Region, 
Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  88-ANE-21, 
12  New  Bogland  Executive  Park, 
Burlington,  Massachusetts  01803;  or 
delivered  in  duplicate  to  Room  311  at 
the  above  address.  Comments  delivered 
must  be  marked:  Docket  No.  88-ANE-21. 

Comments  may  be  inspected  at  the 
New  England  Region,  Office  of  the 
Regional  Coimsel.  Room  311,  between 
the  hours  of  8:00  a.m.  to  4:30  pjn., 
Monday  through  Friday,  except  federal 
holidays. 

The  applicable  service  information 
may  be  obtained  from  Davis  Aircraft 
Products  Company,  Inc.,  1150  Walnut 
Avenue,  P.O.  Box  525,  Bohemia,  New 
York  11716. 

A  copy  of  the  applicable  service 
information  is  contained  in  Rules  Docket 
No.  88-ANE-21,  at  the  Federal  Aviation 
Administration,  New  England  Region, 
Office  of  the  Regional  Counsel,  12  New 
England  Executive  Park,  Burlington. 
Massachusetts  01813. 
POII  RmTHCR  limMMATION  CONTACT: 
Mr.  C.  Kallis,  Systems  and  Equipment 
Branch.  ANB-173,  New  York  Aircraft 
Certification  Office,  New  England 
Region,  Federal  Aviation 
Admbiisti-ation.  161  South  Franklin 
Avenue,  Room  202,  Valley  Stream.  New 
York  11581;  telephone  (516)  791-6427. 
SUPPLCMENTAflY  MPORMATION: 

Interested  persons  are  Uivited  to 
participate  in  die  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  comments  as 
they  may  desire.  Communications 
should  identify  the  .regulatory  docket 
ntunber  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  lor  comments  will  be 
considered  by  the  Director  before  taking 
action  on  the  proposed  rule.  The    ' 
proposal  contained  in  this  notice  may  be 
changed  in  the  light  of  comments 
received 


.  Comments  areapedficallyinyitedon 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
hi  the  Rules  Docket  at  the  address  given 
above,  for  examination  by  interested 
persons.  A  report  summarizing  each 
FAA-public  contact  concerned  with  the 
substance  of  the  proposed  AD,  will  be 
filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed«  stamped 
post  card  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  88-ANE-21".  The 
postcard  will  be  date/ time  stamped  and- 
retumed  to  the  commenter. 

The  FAA  has  detennined  that  certain 
safety-belt  buckles  manufactured  by 
Davis  Aircraft  Products  Co.,  Inc.,  and 
used  on  various  aircraft  have  been 
cracking  and  creating  difficulty  in 
releasing  the  belt  These  buckle  latch- 
covers  are  of  a  black  "Ultem"  plastic 
.  1000  type.  Davis  Aircraft  Products  Co.. 
Inc.,  has  performed  extensive  research 
towards  determining  the  cause  for  these 
cracks.  It  was  concluded  that  the  cracks 
are  caused  by  a  metallic  adapter  which 
wears  into  the  plastic  cover  with 
eventual  jamming  between  the  adapter 
and  cover.  Subsequently,  the  excessive 
force  required  to  release  the  belt  would 
eventually  create  cracks  in  the  plastic 
cover.  It  was  also  determined  that  the 
cracks  occurred  on  the  buckles  which 
are  designed  to  release  the  belt  when 
the  latch-cover  is  pulled  through  90 
degrees;  no  cracks  were  found  on  any  45 
degree  type  of  buckles.  As  a  result  of 
these  findings,  Davis  Aircraft  Products 
Co.  Inc.,  redesigned  the  adapter  (P/N 
FD-7658  Rev.  D)  to  replace  P/N  FI>-7658 
Rev.  A  thru  C  Also  the  black  "Ultem" 
(Type  1000)  latch-cover,  P/N  FD-6412M 
Rev.  A  thru  H,  has  been  made  thicker 
with  increased  bend-radii  and  will  be 
replaced  by  P/N  FD  e412M  Rev.  ]. 

There  are  approximately  5.O0O  safety- 
belts  that  are  affected  by  buckles  with 
these  latch-covers.  The  FAA  has 
determined  that  if  these  buckles  are  not 
corrected,  difficulty  in  releasing  the 
safety-belt  may  result  in  a  dangerous 
condition  during  emergency  evacuation 
of  affected  aircraft 

Davis  Aircraft  Products  Co.,  Inc.,  has 
issued  recall  (Service  Bulletin  No.  1, 
dated  January  29, 1988)  notices  to  all 
known  operators  who  have  purchased 
these  safety-belts  with  the  black 
"Ultem"  latch-covers  (90  degree  release 
type),  requesting  them  to  check  for 
certain  part  numbers  designated  on  the 
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labels  and  to  rettm  affected  safetjr-behs 
to  Davia  Afacreft  Products  Co.  Inc.,  for 
replacement  at  no  dmige  for  die  rework 
and  parts. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  bockles  of  the  same 
type  design,  the  proposed  AD  will 
require  replaconent  of  the  afiiected 
safety-belts  unless  modified  to  an 
approved  type. 

The  regulations  set  forth  in  this  notice 
would  be  promulgated  piasuaat  to  the 
authority  in  the  Federal  Aviatioo  Act  of 
1958.  as  amended  (49  U.S.C  1301,  et 
aeq.)  «^(A  statute  is  constived  to 
preempt  state  law  regulating  the  same 
subject  Thus,  in  accordance  with 
Executive  Order  12102.  U  is  determined 
that  such  regulations  do  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism 
AssesemenL  j 

Conclusion  ! 

The  FAA  has  determined  that  this 
proposed  regulation  involves  5,000  of  the 
FDC-4400B  Series  safety-belts:  the  cost 
per  aircraft  will  involve  minimal 
expense  that  would  be  required  for 
sUpfring  the  safety-belts  to  Davis 
Aiitraft  Products  Co.,  Inc.  Therefore,  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 1034:  February  26^  1879):  (3)  does  not 
warrant  preparation  of  a  retgulatory 
evaluation  as  the  anticqMted  impact  is 
so  minimal;  and  r4)  if  promulgatad.  will 
not  have  a  significant  iK-^fnoaic  impact, 
positive  or  negative,  on  a  sidMtfflitial 
number  of  snail  entities  under  the 
criteria  of  the  Regulatoty  Flexibtiity-Act 

IistorSob|6ctsinl4Cntftrt»    J 

Air  tranq)ortatH».  Aircraft,  Aviation 
safety. 

The  Proposed  Ameadment 

Accordingly,  pursuant  to  the  authority 
delegate  to  me.  the  Federal  Aviation 
Administration  (FAA)  proposes  to 
amend  Part  30  of  tfie  Federal  Aviation 

Regulations  (FAR)  as  follows:  ) 

r 

PART39-(AaiEM>ED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Aiilfaoflfy:  4S  U.S.C.  13S4(a).  14a.  and  1423; 
49  U.S.C  lOe(g)  (Revited  Pub.  L  97-.449. 
lanoary  12. 198S):  and  14  CFR 11 J6. 


fSSLlS    ( 


1 


2.  By  adding  to  {  39.13  die  foDowii^ 
new  airworthiness  directive  (AD): 


Davli  Aireraft  AodMli  Gaw  be:  AppUes  to 
Safsty-Beils  whidi  iacoiporate  Aebladc 
"Uitem"  plastic  cover  and  the  90  d^[rae 
tj^  puD-relMse  tnecboniam.  ax  listed 
below. 

Affected  Safety-Beits  Part  Numbsn  (P/N's) 
FDC-6W0B-8 
FDC-e«OB-r*» 
FDC-0MOB-12 
FDC-MOGB-US 
FDC-640QB-1S-S 
FDC-«40QB-lfr-5 
FDC-640(»-18-21 
FDC-e40QB-l»-23 
FDC-6«nB-18-2S 
FDC-«4ae-l»-27 
FDC-MOOB-l»-a 
FDC-««nB-18-fiiK 
FDC-640aB-19 
FDO-6400B-M 
FDC-6«]aB-22 
FDC-e«a0B-Z7-3 
FDC-««RB-»-l 
FDCrMO0B-2»-2 
FDC-6«0B-«B-1 

FDC-a««QB-2aB-a 
FQC-aiooB-aaB 

FDC-MOaB-21-** 

FDC-a4IK»-a2 

FDC-e400B-tft-*** 

FDC-MOOB-^ 

FDC-6«0B-«>-***-** 

PDC-640aB-51 

FDC-«4(I0B-S4 

FDC-Ma»-6e 

FDC-8W0B-«»-2 
PDC  H00B-e»-4 

FDC-«4ooB-a3-aa 

FDC-MO0B-6S-W 

FDC-e«00B-e4-*** 

PDC-MOOB-71-*** 

FDC-6«fl0B-a0B 

FDC-6400B-65-1 

FDC-e«nB-8S-2 

FDC-e«)OB-«M 

FDC-64(MB-80>7 
FDG-e«OB-*  *-"•-*  ♦-" 
Mole:  *  Denotes  nanaried  (araUc}  digit 

ConpUanoe  reqnirad  witl^  die  next  100 
ffl^U  afier  the  eSactive  dale  of  tliis  AD 
unleM  already  aocompliriMd. 

To  prevent  the  poaidiiUity  of  the  ^iplicaUe 
•afety-belU  becoming  difBcult  to  release  or 
becoming  jammed  wlien  actnated  through  90 
degeees,  acxxnnj^iih  the  following: 

(a)  Inspect  safety-belts  to  determine  if  they 
have  any  of  the  above  P/fTs  inscrtbed  on  the 
F  AA-TSO-C22f  metallic  tag. 

(b)  Replace  all  lafaty-belu  with  the  above 
P/N's  writh  an  approved  lafety-bait 

Notes:  (1)  Safety-beh  aasembliea  that  have 
been  modified  by  Davis  Aircrsit  lYodiicta 
Co.,  IoCm  are  mariced  with  a  -1  suffix  auiiber 
at  the  end  of  the  Rut  Nwnbers  (listed  above) 
on  die  FAA-T80-C22f  metalHc  tag  and  aie 
approved. 

(2)  Davis  Aircraft  ProdBe(s.Ca  taic  has 
issued  (recaH)  Sarvtoe  Bulletin  Na  1.  dated 
jaaaeiy  sa,  1M8.  which  rdlads  that  the 
affected  saieljr-bahs  may  be  rstoHMd  to  dien 
for  leplaoement  at  bo  chaigs  for  tlM  rewoik 
and  parts. 

(c)  Upon  request,  an  equivalent  means  of 
compliance  with  the  requirements  of  diis  AD 


may  be  «n>ro*ad  by  die  Manlier.  New  Toric 
Aircraft  Cerlffication  Office.  Federal  Aviattoa 
Aiwijliiisliayuu.  181  Soath  FranUtn  Avenue, 
Room  802.  Valley  Stream,  IVewToik  11S8L 

(d)  tJpoR  sabmiesiOB  of  sobstantiatiog  data. 
l>y  an  owner  or  operator,  uraegu  an  FAA 
maiauBaiiGe  InspeGloc,  the  Managsr,  New 
Ycek  Aircraft  OsrtiicBtion  Ottoe  amy  adjust 
the  oorapliance  schedule  specified  by  tliis 
AD. 

Issued  in  Burliugtou.  Massachusetts  on 
JuBe«.19ea 

Tfanoifay  P.  Fbrte, 

Acting  Director.  New  England  R^ott. 
[FR  Do&  8fr-ia297  Ned  l»-13-88;  &4S  am] 
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Prepoaad  AMarajlon  Of  VOR  FMaral 
Akwaya;  Mbnaaola 

Aaoicv:  Faderal  Aviation 
Administntion  (FAA).  DOT. 

action:  Notiee  of  proposed  mleouddng. 


rtlliia  notice  proposes  to  eher 
the  daauiption  of  Federal  Airway  V-412 
k>catod  in  the  vicfaBty  of  Redwood  Falls, 
MN,  by  reali^hig  that  segnwDt  via  a 
north  dogleg.  Tids  action  woidd  inqnove 
traffic  in  the  Mianaapolis-St  Pad 
International  Airport  Tereunal,  tikeieby 
reducing  delays  and  controllw 
woridoad. 

dates:  Comments  must  be  received  on 
or  before  Jaiy  28, 1968. 


:  Send  comments  on  the 
proposal  in  tri|riicate  to:  Director.  FAA. 
Great  lakm  Ragion,  Attention:  Manatger, 
Air  l^afBc  Divirion,  Docket  Na  88- 
AGI^  Federal  Aviation 
Administraticm.  2300  East  Devon 
Avenue,  Des  Piaines,  IL  eooia 

The  official  docket  may  be  examined  . 
in  the  Rules  Docket  weekdays,  except 
Federal  holidays,  between  8;30.ajn.  and 
6:00  p  jn.  The  FAA  Rules  Docket  is 
located  in  the  Office  of  the  Chief 
Coimsel.  Room  918, 800  Independence 
Avenue  SW..  Washington.  DC 

An  informal  docket  may  also  be 
examined  daring  normal  busmaas  boon 
at  the  office  of  ue  Regional  Air  Traffic 
Division. 

PON  pimTMCfi  mromiATMM  oontact: 

Lewis  W.  Still.  Airspace  Branch  (ATO- 
240),  Air8paoe4Uiies  and  Aeronautical 
Information  Division,  Air  Traffic 
Operations  Senrice,  Federal  Aviation 
Administration.  800  Independence 
Avenue  SW..  Wartdngton,  DC  20581; 
telephone:  (202)  267-9250. 


TANV  WTONMATION! 

Commants  bvtted 

Interested  partiet  ara  i&vtted  to 
participate  in  this  propoaad  lalamaking 
by  SBbmtttitig  each  written  data,  views, 
or  arguments  as  they  oiay  dasiie. 
Comments  that  provide  tiie  factual  basis 
supponBig  ine  views  ttra  suggestions 
presented  are  particulaiiy  hripfiil  in 
developing  reasoned  regulatory 
decisions  on  the  prop<wal.  ComoMBts 
are  specifically  invited  on  Ihe  overall 
regulatoiy.  aeronautical  economic 
environmental,  and  energy  aspects  of 
the  proposal.  Communications  should 
identify  dia  airspace  <kickat  and  be 
submitted  in  triplicate  to  the  addms 
listed  above.  Commenten  wishing  the 
FAA  to  acknowledge  receipt  of  thair 
comments  on  diis  notice  must  submit 
with  those  comments  a  self-addressed, 
stampad  postcard  on  which  (he 
foBowdqg  statement  is  made: 
"Comments  to  Airspace  Docket  No.  88- 
AGL-9."  The  postcard  will  be  date/time 
stamped  and  laiBHMd  to  Aa  ooBHBenter. 
All  commimications  received  before  die 
specified  ckMing  date  for  oonwents  will 
be  considaied  before  taking  action  on 
tile  iHoposed  nila.  The  proposal 
contained  in  this  notice  may  be  chaoged 
in  the  ligbt  of  comments  received.  All 
comments  submitted  will  be  available 
for  examinatian  in  the  Rules  Docket 
both  before  and  after  the  doshig  date 
for  comments.  A  report  siunmarizlng' 
each  sobatantive  rMAc  contact  witii 
FAA  personnel  ooDoemed  with  tills 
rulemaking  wffl  be  filed  in  die  docket 

AvaHshJHlyafNPRM^ 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NFRM) 
by  submitting  a  request  to  the  PMeral 
Aviation  Administration,  CMfioe  of 
Public  Affairs.  Attention:  PdbUc  Inquiry 
Center,  APA-2aO,  800  Indepoidence 
Avenue  SW^  Washfai^ton.  DC  20691,  or 
by  calling  (202)  287-3484. 
Commimications  mast  identify  the 
notice  nnmber  of  tide  NPRM.  Persons 
interested  in  being  plaoed  on  e  maOing 
list  for  foture  NFRKTs  should  also 
request  a  copy  of  Advisory  (Ocular  No. 
11-2  which  describes  tibe  application 
procedure. 

The  Proposal 

.  The  FAA  is  considering  an 
amendment  to  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  to 
alter  tiie  dOMription  of  VOR  Federal 
Afaway  V-412  located  hi  die  vicinity  of 
Redwood  FaUs.  MN.  The  realignment 
will  ret^  traffic  in  the  same  general 
arrival  corridor,  but  permit  more 
flexibility  for  maneuvering  traffic  in  the 


MioneapeUs-St  Paul  tenniaal  area.  lUs 
action  would  reduce  delays  and  reduoe 
cootroUer  workload.  Section  71.123  of 
Part  71  of  die  Federal  Aviation 
Regulations  was  repuUisbed  in 
fiandbook  r400j6D  dated  iaaiaiy.4i. 
1988. 

The  FAA  hasdeterayaed  diat  diis 
proposed  regdation  only  involves  an 
established  body  of  technical 
r^olatiena  for  whi<^  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current  It 
therefore — (1)  is  not  a  "major  rule" 
under  Executive  Order  12291;  (Z)  is  not  a 
"significant  rale"  under  DOT  Rcfidatory 
Policies  and  Procedores  (44  FR  11034; 
February  26, 1979);  and  (3)  does  not 
wurant  preparation  of  a  regulatoiy 
evalaation  as  die  antic^Mted  Impact  is 
so  mWmal.  Since  dds  is  a  routine  matter 
that  will  only  aifect  air  traffic 
procadures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will,  not  have  a  significant 
ecdnon^c  *Tp?f!  on  a  substantial 
number  (}f  smaD  antitias  under  dw 
criteria  of  the  Regulatoiy  flexibility  Act 

List  of  Subjects  fai  14  CFR  Part  71 

Aviation  Safety.  VOR  Federal 
airways. 

^w  Propoaad  Anandnani 

Accordingly,  punuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Adn^stration  proposes  to  amend  Part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  71)  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND 
REPORTINQ  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Autfaarity:  4S  U£.C.  1348(a).  ia64(a).  1510: 
E  0. 10SS4: 4*  USX1108(g)  (Revised  Pvb.  L 
97-449.  January  12, 1963):  14  CFR  11.69. 

(71.123   [Amandedl 

2.  Section  71.123  is  amended  aa 
follows: 

V-CU  (Revised] 

From  Redwood  Falls,  MN.  INT  Redwood 
Falls  061*T(a64*M)  and  Plytag  Qood,  MN, 
262*T(256'M)  radiala;  to  Flying  Cloud. 

Issued  in  Washington.  DC,  on  Jane  3. 1966. 
SheknaWagallar. 

Manager.  Airepooe-Ridea  and  Aeronautical 
Information  DM$ion. 
(FR  Doc.  88-13295  Filed  6-13-S8: 6946  am] 
aHxan  COOK  4sto-iS4i 


14  cm  Porta  71  and  7S 


NaiOT^ML-MI 


PrtmtmH  ah^— h<m»  «u  una  e»^— ^ 

A»woy  and  Jat  RoMlaa;  Wnoia 


r:  Federal  Aviation 
Adndnistratton  (FAA).  DOT. 

action;  Notice  of  proposed  rulemakiog. 


RTfais  notice  proposes  to  alter 
die  descriptions  of  Federal  Airway  V- 
128  and  Jet  Route  J-18  and  estabKsh  )- 
232  hicated  in  dm  vididty  of  Rodrford. 
IL  These  airway  and  {et  route 
descrtpttmi  changes  would  alleviate  air 
traffic  omgBStion  in  and  around  the 
Qdcago  OUare  International  Airport. 
IL  This  actim  would  reduce  en  route 
and  terminal  delays,  save  fuel  ami 
reduK  controller  wozUoad. 

OATn:  Comments  mast  be  received  on 
or  before  July  28, 198& 
aoDWUMi.  Send  comra«its  on  the 
propoaal  la  tripUcateto:  IXractor.  FAA, 
Gnmt  Lakes  Region,  Attention:  Meneger. 
Air  Traffic  Diviskm.  Docket  No.  87- 
AGL-24.  Federal  Avietion 
Adadnistration.  2300  Bast  Devon 
Avenue,  Des  Piaines.  DL  60018. 

The  officii  docket  amy  be  examined 
in  the  Rules  Docket  wedkdeys,  except 
Federal  hoHdays,  between  8:30  a  jn.  and 
5:00  pja.  The  FAA  Rules  Docket  is 
located  in  die  Office  of  the  Chief 
Counsel,  Room  918, 800  Independence 
Avenue  SW..  Wariiington,  DC. 

An  informal  dodcet  may  also  be 
examined  during  normal  business  houn 
at  the  office  of  the  Regional  Air  Traffic 
Division. 


hTiON  contact: 

Lewis  W.  Still  Airspace  Branch  (ATO- 
240).  Airspace— 4lules  and  Aeronautical 
Information  Division,  Air  Traffic 
Operations  Service,  Federal  Aviation 
Administi^tioh,  600  Independmoe 
Avotue  SW..  Washington.  DC  20501; 
tdephone:  (202)  267-«25a 

Comments  Invited 

faterested  parties  are  invited  to 
participate  in  diis  proposed  rulonaking 
by  submitting  such  written  data,  views, 
or  argusnents  as  they  may  desire. 
Comments  tUht  provide  the  factual  basis 
supporting  tile  views  and  auggestions 
presented  are  particulariy  helpful  in 
developing  reasoned  regulatory 
dectsioos  on  the  proposals.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental  and  energy  aspects  of 
the  proposals.  Communications  should 
identify  the  airspace  docket  and  be 
submitted  in  triplicate  to  the  address. 
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listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  Submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  Na  67- 
AGL-24."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  before  the  specified  closing 
date  for  comments  %vill  be  considereid 
before  taking  action  on  the  proposedL 
rule  The  proposals  cmitained  in  thiitt-  •> 
notice  may  be  changed  in  the  light  of ' 
comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket  botb 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM] 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  Office  of 
Public  Affairs.  Attention:  Public  Inquiiy 
Center.  APA-230,  800  Independence 
Avenue  SW..  Washington,  DC  20591,ior 
by  calling  (202)  287-3484. 
Conununicatioas  must  identify  the    |. , 
notice  number  of  this  NPRM.  Persona  . :' 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2  wiiich  describes  the  application 
procedure. 

Theftapoealt 

The  FAA  is  considering  amendments 
to  Parts  71  and  75  of  the  Federal 
Aviation  Regulations  {14  CFR  Parts  71 
and  75)  to  alter  the  descriptions  of  V- 
128  and  )-18  and  establish  )-232  lot»Ued 
in  the  vicinity  of  Rodcford.  IL.  These 
description  changes  would  alleviate 
traffic  congestion  and  compression  in 
,,,-thfi,  Chicago  O'Hare  Intemationah 
Airport.  IL,  terminal  area.  These  actions 
would  reduce  en  route  and  terminal 
delays,  save  fuel  and  reduce  controller 
workload.  Sections  71.123  and  75.100  of 
Parts  71  and  75  of  the  Federal  AW^hm 
Regulations  were  republished  in   - 
Handbook  740a8D  dated  Jamiaiy  4. 
188a 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It 
therefore— <1)  is  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Re^atory 
Policies  and  Procedures  (44  FR 11034: 


February  26. 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipatMl  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 

lilt  of  Subjects  in  14  caFK  Pttto  71  and 

J§.^^i(-r-  -^^^  i'^>- ■■■,:■■ 

Aviation  safety,  VOR  Federal  airways- 
.  and  jet  routes. 

7V»e  Proposed  Amendments 

Accordingly,  pursuant  to  the  authority, 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend  Parts 
71  and  75  of  the  Federal  Aviation 
Regulations  (14  CFR  Parts  71  and  75)  as 
follows: 

PART  71-I)ESIQNATI0N  OF  FEDERAL 
AmWAYS.  AREA  LOW  ROUTES. 
CONTROLLED  AJRSPACS,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

AuHiority:  49  U.S.C  1348(a).  1354(a).  1510: 
ft.  0. 10854: 49  U.8,C  106(g)  (Revised  Pub.  L 
97-449.  January  12, 1963):  14  CFR  11.69. 

S  71.128  (AnMMidwii 

2.  Section  71.123  is  amended  as 
follows: 

V-l28(.\iiMniM) 

By  removing  the  wenti  "Ph>m  Rockford,  tt. 
via  INT  Rockford  154'  and  Peolone.  IL,  281* 
radials:"  and  substituting  the  words  "From 
Dubuque,  lA;  Janesville.  WI;  Rockfordi  IL; 
INT  Rockford  ie9°T(168'M)  and  Peotone.  IL, 
281T{279''M)  radials:" 

PART  75— ESTABLISHMENT  OF  JET 
ROUTES  AND  AREA  HKaHROUTES      • 

3.  The  authority  citation  for  Part  75 
continues  to  read  as  follows: 

Autharity:  49  U.S.C  1348(a),  1854(a),  ISlft 
E.  0. 10654;  49  U5.C  106(g)  (Revised  Pub.  L 
97-449.  January  12. 1963):  14dil  Ujea 

Srswioe  [AiMMadl        •  /- -    -v 

4.  Secti<m  75.100  ia  amended  as 
follows: 

)-iaiAraended] 

B>'  removing  the  words  "St  Joseph.  MO; 
Bradford;  to  Joliet  IL"  and  substituting  the 
words  "St  Joseph,  MO;  to  Moiine.  IL" 

H92ptow)> 

From  Moiine,  IL  to  KiiksviUe,  MO. 


Issued  in  Washington.  DC  on  June  3. 196a 
Shriomo  Wugaller, 

Manager,  Airspace— Rules  and  Aeronautical 
Information  Division. 

(FR  Doc.  88-13296  Filed  6-13-6^8:45  am)      * 
MUJNQ  COW  ssie-ts-n 


RAILROAD  RETIREMENT  BOARD 
20  CFR  Part*  243, 262.  and  350 
Tranafar,  Aaalgnm^il,  or  Walvar  of 


AOINCV:  Railroad  Retirement  Board. 
ACnON:  Proposed  rule. 


:  The  Railroad  Retirement 
Board  (Board)  hereby  proposes  to  adopt 
regulations  with  respect  to  the  transfer 
or  assignment  of  benefits  and  waiver  of 
benefits  under  tlTe  Railroad  Retirement 
Act. 

OATK  Comments  must  be  received  on  or 
before  July  14. 1988. 


;  Secretary  to  the  Board, 
Raikoad  Retirement  Board.  844  Rush 
Street  Chicago,  niiiliois  80611. 

rem  WNTHCR  mpoMMTiON  contact: 
Michael  C  Litt  Bureau  of  Law,  Railroad 
Retirement  Board.  844  Rush  Street 
Chicago.  Illinois  60611,  (312)  751-4929 
(FTS  386-4929). 


:  Benefits 

paid  l^  the  Board  are  generally  exempt 
from  attachment  assignment  or  other 
legal  process.  However,.mo8t  such 
benefits  are  subject  to  legal  process  in 
satisfaction  of  a  support  or  alimony 
obligation  in  accord  with  Part  350  of  the 
Board's  regulations. 

Certain  portions  of  annuities  paid  by 
the  Board  under  the  Railroad  Retirement 
'  Act  are  subject  to  property  divisions  set 
forth  in  state  court  decrees  and  court- 
approved  property  settlements  in  accord 
with  Part  295  of  the  regulations. 
Although  annuities  paid  under  the 
Railroad  Retirement  Act  are  subject  to 
Federal  income  tax  and  a  portion  of 
certain  annuities  computed  uiuler  the 
social  security  mjufmnn)  ^aranty 
provision  of  me  Rallroai)  Retirement  Act 
may  be  assigned.  Ae  Boanf  s  r^nlations 
pertaining  to  these  matters  do  not 
cunently  so  state  and  are  dius  out  of 
date.  The  Board's  regulati6ns  also 
provide  fdr  waiver  of  receipt  of  annuity 
paymients  at  Part  202.  Accordingly,  the 
Board  in  this  part  intends  to  consolidate 
in  these  regulations  references  to  Parts 
262. 295  and  350.  end  to  add  regidaticsas 
concerning  the  taxation  of  annuities  and 
the  assignment  of  the  amount  or  a 
portion  of  the  amount  payable  under  the 


social  secttiity  aunimam  guaranty 
prevaioB. 

The  Board  has  detennined  that  this  is 
not  a  msfor  rule  under  Execatiw  Order 
12291.  Therefore,  no  regulatmy  oialysis 
is  reqoirad.  There  are  ao  inficnnation 
collections  associated  with  this 
proposed  rule  wi&in  the  mftawing  of  the 
Paperwori(  Reductiao  Act  of  ISSa 

List  of  Subjects 

20  CFR  Part  243 

Raihvad  employees.  Railroad 
retireaient 

20CFRPaii2e2 

RaiLpoad  employees.  Railroad 
retirement 

20CFRPart960 

Railroad  employees.  Railroad 
retirement 

1.  The  Board's  reflations  under  the 
Railroad  Retirement  Act  (20  CFR  Parts 
200-^296)  are  hereby  amended  by 

adding  thereto  a  new  Part  243  to  raad  as 
foHows: 

PART  243-TRANSFEa  ASSIGNMENT, 
OR  WAIVER  OF  PAYMENTS 

96C* 

243.1    Prahifaitian  agslMt  gamislHnent 

MSJ!    I  rpnl  pmnnns  fiw  thii  iwfia I  ijf 

child  a^iport  and  aUawny  ""igptimft 

243.3  Payments  ptusuant  to  court  decree  or 
court-approved  property  setdement 

243.4  Taxation  of  bisneltts. 

243.5  AssigiUBent  of  a  portion  of  an  annuity 
paid  undw  tiie  sodal  secnrHy  minimum 
guaranty  pteviskMi. 

2434    Waiwofamnatypaynents. 
Autkoiily:  45  U3X1 231f(bXi). 

1243.1    ProMbitionagainatflanilslMMnt 

Except  as  hereinafter  provided  in  this 
part  no  benefits  paid  under  die  Railroad 
Retirement  Act  ore  assignable  or  subject 
to  any  tax  or  to  garnishment 
attachment  or  other  legal  process 
(including  any  order  issued  by  any  court 
in  connection  with  a  bankruptcy 
proceeding),  nor  shall  any  payment  be 
anticipated. 


"aPShS^T^^ 


§243.2    Lsgali    

of  dHM  support  and  aNmony  oblgirthMM. 

Benefits  paid  by  the  Board  are  subject 
to  legal  process  brought  for  the 
enforcement  of  legal  obligations  to 
provide  child  support  or  to  moke 
alimony  payments,  as  provided  in  Part 
350  of  these  regulations. 

83434   PaymonlaparaHanttaceurt 


Certain  amuiity  components  are 
subject  to  division  pursuant  to  a  court 
decree  or  to  a  court-approved  property 


setdement  incident  to  any  such  decree, 
as  provided  in  Part  295  of  diese 
regidations. 

(24&4   TBRattanotbanama. 

(a)  Annuities  paid  by  the  Board  are 
subject  to  Federal  income  tax  in  accord 

'  with  die  Internal  Revenue  Code.  The 
annuity  portion  equivalent  to  the 
amount  of  die  benefit  that  the  person 
would  have  actually  received  under  the 
Social  Security  Act  if  railroad  service 
had  been  creditable  under  diat  Act  is 
treated  for  Federal  iaooaie  tax  purposes 
the  same  way  as  a  social  security 
benefit.  Annuity  payments  ccHnputed 
under  the  social  security  minimum 
guaranty  provision  contained  in  section 
3(f)(3)  of  the  Railroad  Retirement  Act 
(see  S  243.5  of  dds  part)  are  also  treated 
as  social  setnoitybenefits  fat  Federal 
inoome  tax  puiposes.  Railrgad 
retirement  annuity  amounts  exceeding 
social  security  eqirivalent  payments, 
vested  dual  broefits.  and  siqiplanental 
annuities  are  taxed  in  the  same  manner 
as  benefits  provided  andsr  an  employer 
plan  which  meets  the  requirements  of 
section  401(a)  of  the  Internal  Revenue 
Code. 

(b)  Pursuant  to  secttoo  14  (tf  die 
Railroad  Retirement  Act  no  annuity  or 
sui^Iemental  anniiity.  in  whob  or  ia 
part,  is  subject  to  any  tax  by  any  state 
or  any  political  subdivision  thereof. 

9243.5   Asaignmantofaportionofan 
annuity  paid  under  ttie  social  security 
nwiMani-Qaaiarty  pre  vision. 

Sectioii  S(fMS)  of  die  Railroad 
Retirement  Act  die  social  security 
minimum  guaranty  provision, 
guarantees  that  an  annuitant  wrill 
receive,  in  combined  benefits  under  the 
Railroad  Retirement  and  Social  Security 
Acts,  not  less  dun  the  amount  which 
would  have  been  paid  1o  the  employee 
and  to  members  of  his  or  her  family 
under  die  Social  Security  Act  if  the 
employee's  railroad  service  had  been 
creditable  under  diat  Act  An  annuitant 
whose  annuity  is  computed  under  that 
provision  may  assign  all  or  any  portion 
of  that  annuity  to  any  of  the  members  of 
his  or  her  family  who  are  or  who  could 
be  included  in  die  computation  of  the 
annuity.  Any  assignment  issued 
pursuant  to  diis  section  will  terminate; 

(a)  When  revoked  by  the  annuitant  by 
notification  to  the  Board,  or 

(b)  When  the  annuity  is  no  longer 
computed  under  the  social  security 
minimtun  guaranty  provision. 

S2434   Waiver  of  aanuity  payments, 
(a)  Any  individual  who  has  been 
awarded  an  annuity  under  the  Raih-oad 
Retirement  Act  shall  have  the  right  to 
waive  such  annuity  in  whole  or  in  part 


by  filing  widi  dw  Board  a  statement  to 
that  effect  signed  by  him  or  her. 

(b)  Sadi  a  waiver  shaD  be  effective  as 
of  the  date  specified  in  the  waiver 
statement  exoept  that  if  an  annuity  has 
been  awarded,  a  waiver  shall  not  be 
effective  before  the  first  day  of  die 
month  after  the  month  in  %vliicb  the 
waiver  form  is  received  at  an  office  of 
the  Board  and  shall  not  be  effective  as 
to  any  annuity  payment  which  has 
already  been  made  or  which  cannot  be 
prevented. 

(c)  For  the  period  during  which  a 
waiver  is  In  «^ect.  no  payment  of  the 
amount  of  the  annuity  waived  can  ever 
be  made  to  any  person.  A  waiver  of  an 
anniity  shall  not  however,  have  any 
effect  on  the  amount  of  a  spouse's 
annuity  otherwise  payable  or  on  a  lump 
sum  under  section  6(c)  of  the  Act 
otherwise  due,  nor  shall  it  serve  to  make 
an  individual  eligible  for  a  himp-sum 
death  benefit  under  section  6(b)  of  the 
Act  or  any  insurance  benefit  under  die 
Social  Security  Act  on  die  basis  of  the 
wages  of  the  saaie  deceased  emj^yee. 

(d)  A  waiver  once  made  shall 
continue  in  effect  until  the  annuitani 
requests  in  writing  that  it  be  terminated. 

PART  232    MISCELLANEOUS 

2.  The  authority  citation  for  Part  262  is 
revised  to  read  as  follows: 

AuOority:  45  U5.C.  231i{b)(5)  and  4S  U3.a 
231n. 

3.  The  table  of  contents  for  Tide  20, 
Chapter  II,  Subchepter  A.  Part  262.  is 
amended  by  rmoving  "262.5 
Exemption.".  "262.6  Waiver  statutory 
provisions.",  and  "262.7  Waiver  of 
annuity  of  pension  payments." 

4.  Part  262  is  anended  by  removing 
fiS  262^.  262A  and  2627  diereof. 

PART  350-GARNISHMENT  OF 
BENEFITS  PAID  UNDER  THE 
RAILROAD  RETIREMENT  ACT.  THE 
RAILROAD  UNEMPLOYMENT 
INSURANCE  ACT  AND  UNDER  ANY 
OTHER  ACT  ADMINISTERED  BY  THE 
BOARD 

5.  The  authority  citation  for  Part  350 
continues  to  read  as  follows: 

Authority:  15  U.S.C  1673(b)(2):  42  U.S.C. 
659. 661,  and  662;  and  45  U.S.C  2nf(b)(S)  and 
362(1). 


{3S0.1 

6.  Section  350.1(c)  is  amended  by 
adding  "and  S  295  of  this  chapter,"  after 
"section.": 

§350.2    [AoMnded] 

7.  Section  350.2(c)  is  amended  by 
revising  the  final  two  sentences  taread 
as  follows:  "For  purposes  of  this 
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subchapter,  legal  process  additionally 
includes  assignments  in  lieu  of 
jgamishnient.  but  only  where  ^rounda  for 
the  issuance  of  legal  process  in  the 
nature  of  garnishment  exist  Such 
assignments  are  revocable." 

Dated  June  7. 196& 

%  Authority  <rf  th*  Board 
Fertile  Board 
Baatilca  Ennkl. 
Secretary  to  the  Board. 
(FR  Ooc  8B-13383  Filed  6-13-68:  8:45  am] 

■LUNO  COW  7M9-01-II 

OEPARTMCNt  OF  THE  TREASURY 
Mtamal  Revenue  Service 


26  CFR  Parti 
(INTL-4»-«] 


^1- 


Treatment  of  Related  Pereon 
Factorino  Income;  Certain  Inveetmente 
hi  United  8tale»Property;  and  Stppk 
iieaenipaonB  tnrou9n  neiaieo 

Corporatione 

I 

Aoapcv:  Internal  Revenue  ServicB. : 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking 

by  cross-reference  to  tea^mrary 

regulations.  '    -;    •  .  :' 


I  This  document  provides 
proposed  regulations  relating  to  the   .     . 
treatment  of  related  person  factoring .  ■... 
income,  as  well  as  proposed  changes  \o 
regulations  relating  to  the  determination 
of  this  amount  of  earnings  of  a  controlled 
foreign  corporation  invested  in  United 
States  property.  Also  included  is  a     - 
proposed  r^pilatioa  relating  to 
redemptions  of  stock  throogh  the  use  of 
related  corporations.  In  the  Rules  and  . 
Regulations  portion  of  this  issue  of  the 
Fadofal  Refbter.  the  Internal  Reveque 
Service  is  issuing  temporary  Income  Tax 
Regulations  relating  to  the  treatment  of 
related  person  factoring  income, 
investments  in  United  States  property 
and  redemptions  through  the  use  of 
related  corporations.  Tlfie  text  of  the 
temporary  regulations  also  serves  as  the 
comment  document  for  this  notice  of 
proposed  rulemaking. 
DATES:  The  regulations  under  S  S  1-864- 
8T  and  1.K6-3T  are  proposed  to  be 
effective  (date  that  is  30  days  after 
publication  of  final  regulations  in  the 
Federal  Register]  and  are  proposed  to  be 
applicable,  as  of  their  dates  of  transfer, 
with  respect  to  accounts  receivable  and 
evidences  of  indebtedness  transferred 
after  March  1, 1984.  The  regulations 
under  911.956-lT  and  1.956-2T  are 
proposed  to  be  effective  [date  that  is  30 
days  after  publication  of  final 
regulations  in  the  Federal  Register]  with 
respect  to  investments  in  U.S.  property 
made  on  or  after  June  14. 1988.  The 


regulations  nndet  S  1.304-4T  are 
proposed  to  be  effective  [Date  that  is  SO 
day^^fter  publication  of  final 
regulations  in  the  Federal  Register)  with 
respect  to  acquisitions  of  stodc 
occurring  on  or  after  June  14, 1988. 

Written  comments  and  requests  for  a  i 
public  hearing  must  be  deUvered  or 
mailed  by  August  15, 1988. 

ADOWttt:  Send  comments  and  requests 
for  a  public  hearing  to:  Commissioner  of 
Internal  Revenue,  Attention:  CC:LR:T 
PNTL-40-«e),  Washington.  DC  20224. 

FOR  FIMTMR  WmiMATION  CONTACT! 
Regarding  8S  1.064-«T  and  1.9S6-OT 
contact  Barbara  Allen  Felker  of  the 
Office  of  the  Associate  Chief  Counsel 
CIntemational)  within  the  Office  of  Chief 
Counsel  internal  Revenue  Service,  1111 
Constitution  Avenue  NW.,  Washington, 
DC  20224,  Attention:  CC:LR:T  (INTL-^O- 
86).  Telephone  (202)  634-5406  (not  a  toll- 
free  call).  Regarding  SS  1.304-4T.  1.956- 
IT  and  1.9S6-2T,  contact  Riea  M.  Lainoff 
of  the  (Xfice  of  the  Associate  Chief 
Counsel  (International),  within  the 
Office  of  Chief  Counsel,  Internal 
Revenue  Service.  1111  Constitution 
Avenue  NW.,  Washington.  DC  20224, 
Attention:  CDUfcT  (INTLr-4©-86). 
Telephone  (202)  556-6645  (not  a  tell-free 
call). 

auaniiKNTAfiv  infohmatknik 

Background 

The  temporary  regulations  published 
in  the  Rules  and  Regulations  portion  of 
this  issue  of  the  Fefleral  Register  add 
new.^S  1.864-8T  and  l-SSO-ST  to  Part  1 
of  the  Title  26  of  the  Code  of  Federal 
Regulations.  These  regulations 
implement  sections  864(d)  and  056(b)(3)i 
which  were  added  to  the  Internal 
Revenue  Code  of  1954  by  section  123  of 
the  Tax  Reform  Act  of  1964  (Pub.  L  98- 
369, 98  Stat  644, 646)  and  amended  by 
sections  1201(d)(4),  1221(a)(2),  1223(b)(1), 
1275(c)(7)  and  1810(c)  of  the  Tax  Reform 
Act  of  1966  (Pub.  L  99-514. 100  Stat. 
2065,  2S25,  255a  2558,  2599,  2824).  New 
99  1.956-lT  and  1.956-2T  amend 
99  1.956-l(b)(4),  l.g5&-l(e).  and  9  1-956- 
2(d)(2),  respectively,  under  section  956 
of  ^e  Internal  Revenue  Code  of  1986. 
The  temporary  regulations  published  in 
the  Rules  and  Regulations  protion  of  this 
issue  of  the  Federal  Register  also  add 
new  9  1.304-4T  to  Part  1  of  Title  26  of 
the  Code  of  Federal  Regulations.  The 
preamble  to  the  temporary  regulations 
explains  these  additicMis  to  the  Income 
Tax  Regulations. 

Comraents  and  Requests  for  a  Publk 
Hearing 

Before  adopting  these  proposed 
regulations,  consideration  will  be  given 


to  any  written  comments  that  are 
submitted  (preferably  eight  copies)  to 
the  Commissioner  of  Internal  Revenue. 
All  comments  wiU  be  available  for 
public  inspection  and  copying.  A  public 
hearing  will  be  held  upon  written 
request  to  the  Commissioner  by  any 
person  who  has  submitted  written 
comments.  If  a  public  hearing  is  held, 
notice  of  the  time  and  place  will  be 
published  in  the  Federal  Register. 

Special  Analyses 

It  has  been  determined  that  these 
proposed  rules  are  not  major  rules  as 
defbied  in  Executive  Order  12291  and 
that  a  R^ulatory  impact  Analysis  is 
therefore  not  required.  Althou^  this 
document  is  a  notice  of  a  proposed 
rulemaking  which  solicits  public 
comment  the  Internal  Revenue  Service 
has  concluded  that  the  regidations 
proposed  herein  are  interpretative  and  ' 
that  the  notice  and  public  procedure 
requirements  of  5  U.S.C.  553  do  not 
apply.  Accordingly,  these  proposed 
regulations  do  not  constitute  regulations 
subject  to  the  Regulatory  IHexibility  Act 
(SU.S.C.  chapter  6). 

Drafting  InfbmiatioB 

The  principal  authors  of  these 
proposed  regulations  are  Barbara  Allen 
Felker,  Riea  M.  Lainoff.  Mamie  J.  Carro, 
and  Ann  Zukas  of  the  Office  of  the 
Associate  Chief  Ootuisel  (International) 
within  the  Office  of  Chief  Counsel, 
Internal  Revenue  Service.  However, 
personnel  from  other  offices  of  the 
Internal  Revenue  Service  and  Treasury 
Department  participated  in  developing 
the  regulations  on  matters  of  both 
substance  and  style. 

List  of  Subjects  in  26  CFR  lJn-1 
dirough  1 J85-4  and  1 J61-1  ThhMigh 
1.997-1 

Income  taxes,  Aliens,  Corporations. 
Corporate  distributions.  Corporate 
adjustments.  Exports.  DISC,  F(H«ign 
investments  in  U.S.,  Foreign  tax  credit. 
FSC,  Reorganizations.  Sources  of 
income.  United  States  investments 
abroad 

Proposed  AmendmeBts  to  the 
Regulatioas 

The  temporary  regulations,  FR  Doc. 
8fr-13131  [T.D.  8209]  published  in  the 
Rules  and  Regulations  portion  of  this 
issue  of  the  Federal  Register  are  hereby 
also  proposed  as  final  regulations  under 
Title  26,  Part  1,  of  the  Code  of  Federal 
Regulations. 
Lawnnce  B.  Gibba, 
Commissioner  of  Internal  Revenue. 
[FR  Doc.  88-13132  Filed  ft-13-88;  8:45  am] 
■hjjno  COM  4a3e-oi-« 
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Thts  section  of  the  FEDERAL  REGISTER 
contains  documents  ottwr  than  mles  or 
proposed  rules  tttat  are  appllcat>le  to  the 
public.  Notices  of  tiearings  and 
investigations,  committee  meetings,  agency 
decisions  and  rulings,  delegations  of 
authority,  filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  ttiis  section. 

DEPARTMENT  OF  AGRICULTURE 

Office  of  Advocacy  and  Enterpriee; 
CMzMta'  Adviaory  Committee  on  Equal 
Opportunity;  Meeting  * 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463),  aimouncement  is  made 
of  the  following  committee  meeting: 
Name:  Citizens'  Advisory  Committee  on 
Equal  Opportunity. 

Date:  July  24-26.  Juneau.  AK;  July  27- 
30,  Anchorage,  AK.  Place:  Westmark 
Baranof,  127,  N.  Franklin  Street  Juneau, 
AK.  99801;  International  Inn,  3333  West 
International  Airport  Road,  Anchorage. 
AK.  99502. 

Time:  8:30  a.m.-5:00  p.m.  Purpose: 
— Review  aspects  of  the  U.S. 

Department  of  Agriculture's  policies. 

practices  and  procedures  on  Equal 

Opportunity; 
— ^Recommend  changes  in  Department 

rules,  regulations,  and  orders  to 

ensure  USDA  activities  are  fi«e  of 

discrimination; 
— ^Advise  the  Secretary  of  the 

effectiveness  of  compliance  program 

directives; 

Additionally,  the  Committee  will 
focus  on: 
—Title  VI  and  Title  VII  programs  within 

Farmers  Home  Administration  and 

Soil  Conservation  Service; 
— ^Managing  diversity  in  the  workforce 

within  Forest  Service; 
— Problems  peculiar  to  Eskimos, 

Americans  Indians,  indigenous  groups 

and  women  relative  to  recruitment 

employment  training  and  program 

delivery,  and; 
— ^Farming  issues  of  Native  Americans. 

The  meeting  is  open  to  the  public. 
Persons  may  participate  in  the  meeting 
as  time  and  space  permit.  Persons  who 
wish  to  address  the  Conmiittee  at  the 
meeting  or  who  %vish  to  file  written 
comments  before  or  after  the  meeting 
should  contact  Naomi  Churchill.  Esq., 


Associate  Director,  Equal  Opportunity, 
Office  of  Advocacy  and  Enterprise.  U.S. 
Depactment  of  Agriculture,  14th  and 
Independence  Avenue,  SW.,  Room  1226 
South  Building,  Washington.  DC  20250, 
(202)  447-5681. 

Written  statements  may  be  submitted 
until  July  19, 1968. 
Naomi  Ghurehill, 

Associate  birector  Equal  Opportunity. 
[FR  Doc.  88-13354  Filed  9-13-88: 8:45  am] 
MUMQ  CODE  3410.M-M 

Foreet  Service 

East  Fork/Penney  RkJge  MuKi-TimlMr 
Sale  Project 

aoency:  Forest  Service,  USDA. 
ACnON:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

summary:  The  Forest  Service  will 
prepare  an  environmental  impact 
statement  for  the  development  of  a 
series  of  timber  sales  on  the  YoUa  Bolla 
Ranger  District  Shasta-Trinity  National 
Forests,  Trinity  County,  California.  The 
agency  invites  written  comments  knd 
suggestions  on  the  scope  on  the 
analysis.  In  addition,  the  agency  gives 
notice  of  the  full  environmental  analysis 
and  decision-making  process  that  will 
occur  on  the  proposal  so  that  interested 
and  affected  people  are  aware  of  how 
they  may  participate  and  contribute  to 
the  final  decision. 

DATE:  Comments  concerning  the  scope 
of  the  analysis  must  be  received  by 
September  15, 1988. 
AODRESSeS:  Submit  written  conunents 
and  suggestions  concerning  the  scope  of 
the  analysis  to  Peggy  Fox,  District 
Ranger,  Yolla  Bolla  Ranger  District 
Platina.  California  96076. 
FOR  FURTHSR  MPORMATION  CONTACT! 

Direct  questions  about  the  proposed 

action  and  environmental  impact 

statement  to  Kenneth  Smith.  Team 

Leader,  Yolla  Bolla  Ranger  District 

Platina,  California  96076.  phone  (916) 

352-4221. 

SUPPI^MENTARY  INFORMATION:  This 

project  proposes  the  development  of 
currently  unroaded  areas  which  were 
identified  during  the  RARE  n  (Roadless 
Area  Review  and  Evaluation)  analysis 
as  East  Fork  and  Penney  Ridge.  These 
areas  were  released  for  miltiple-use 
management  in  the  1984  California 
Wilderness  Act 


The  environmental  impact  statement 
will  be  prepared  in  accordance  with 
existing  approved  land  and  resource 
management  plans.  The  analysis  will  set 
standards  and  guidelines  for 
management  activities,  and  provide  a 
schedule  of  these  activities.  Alternative 
locations  of  timber  harvest  units  and 
roads  will  be  identified  and  evaluated. 

A  ranger  of  alternatives  will  be 
examined  to  deal  with  the  significant 
issues  developed  during  the  scoping 
process.  One  alternative  will  be  No 
Action.  Other  altematives'will  consider 
various  levels,  types,  and  locations  of 
harvest  and  alternative  locations  and 
methods  of  access. 

Robert  R.  Tyrrel.  Forest  Supervisor. 
Shasta-Trinity  National  Forests, 
Redding,  Caliifomia,  is  the  responsible 
official. 

Public  participation  will  be  especially 
important  at  several  points  during  the 
analysis.  The  first  point  is  during  the 
scoping  process  (40  CFR  1501.7).  The 
Forest  Service  will  be  seeking 
information,  comments,  and  assistance 
fit)m  Federal.  State,  and  local  agencies 
and  other  individuals  or  organizations 
who  may  be  interested  in  or  affected  by 
the  proposed  action.  This  input  will  be 
used  in  preparation  of  the  draft 
environmental  impact  statement  (DEIS). 

The  scoping  process  includes: 

1.  Identification  of  potential  issues. 

2.  Identification  of  issues  to  be 
analyzed  in  depth. 

3.  Elimination  of  insignificant  issues 
or  those  which  have  been  covered  by  a 
relevant  previous  environmental 
analysis. 

4.  Exploration  of  additional 
alternatives. 

5.  Identification  of  potential 
environmental  effects  of  the  proposed 
action  and  alternatives  (i.e.,  direct 
indirect,  and  cumulative  effects  and 
coimected  actions). 

6.  Determination  of  potential 
cooperating  agencies  and  task 
assignments. 

The  Disbict  Ranger  will  hold  a  public 
scopingmeeting  at  the  Yolla  Bolla 
RangerDistrict  Office.  Platina, 
California,  at  7:00  p.m..  Wednesday,  July 
27.198& 

The  draft  environmental  impact 
statement  (DEIS)  is  expected  to  be  filed 
with  the  Environmental  Protection 
Agency  (EPA)  and  to  be  available  for 


public  review  by  November  1988.  At 
that  time  EPA  will  publish  a  notice  of 
availability  of  the  DEIS  ii)  the  Federal 
Register. 

The  comment  period  on  the  draft 
environmental  impact  statement  will  be 
45  days  from  tfa^  date  the  EPA  notice  of 
availability  anwar*  in  the  Federal 
Registar.  It  is  very  important  that  those 
interested  in  the  managemeirt  of  the 
above  described  areas  participate  at 
that  time.  To  be  the  most  helpfol, 
comments  on  the  DEIS  sfaonld  be  as 
specific  as  possible  and  may  address  the 
adequacy  of  the  statement  or  the  merits 
of  the  ahematives  discussed  (see  The 
Council  on  Environmental  Quality 
Regulations  Cor  implementing  the 
procediffal  provisions  of  the  National 
Environmental  Policy  Act  at  40  CFR 
1503.3).  In  addition.  Federal  court 
decisions  have  established  that 
reviewers  of  draft  EIS's  must  structure 
their  participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
maaningful  and  alerts  an  agency  to  the 
reviewers'  position  aod  contentions. 
VeraoRt  Yankee  Nuclear  Power  Ctnp. 
V.  NRDC,  435  U.S,-  5ia  553  (1978).  and 
that  environmental  objectioBS  that  could 
have  been  raised  at  die  draft  stage  may 
be  waived  if  not  raised  until  after 
completion  of  the  final  environmental 
impact  statemoiL  Wisconsin  Heritages. 
Inc.  V.  Harris,  490  P.  Supp.  1334, 1338 
(EJ).  Wis.  1980).  The  reason  for  this  is  to 
ensure  that  substantive  comments  and  ' 
objections  are  made  available  to  the 
Forest  Service  at  a  time  when  it  can 
meaningful  considier  them  and  respond 
to  them  hi  the  final. 

After  the  comment  period  ends  on  the 
draft  EIS.  the  conunents  will  be 
analjTzed  and  considered  by  the  Forest 
Service  in  preparing  the  final 
environmental  impact  statement  The 
final  EIS  is  scheduled  to  be  completed 
by  May  1990.  In  the  final  EIS  die  Forest 
Service  is  requited  to  respond  to  the 
conunents  received  (40  CFR  1503.4).  The 
responsible  official  will  consider  the 
comments,  responses,  environmental 
consequences  discassed  in  the  EIS,  and 
applicable  laws,  regulations,  and 
policies  in  making  a  decision  regarding 
this  proposal.  The  resp<Misible  official 
will  document  the  decision  and  reasons 
for  the  decision  in  the  Record  of 
Decision.  That  decision  will  be  subject 
to  the  administrative  review  process. 

Date:  June  a.  ISK 
RahartK.Tymi. 
Forest  SqperriBor. 
IFR  Doc.  8»-13405  Filed  8-13-88;  8:45  am] 

SUJNa  coot  S41S-1t^ 
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MISSION  ON  CIVIL  RIGHTS 

ama  Advisory  Committee;  Agenda 
Notice  of  Public  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Cooimission  on  Qvil  Rights, 
that  a  meeting  of  the  Alabama  Advisory 
Committee  to  the  Commission  will 
convene  at  9KX)  a.ni.  and  adjourn  at  6.<X) 
p.m.  on  June  23. 1988.  at  the  Civic 
Center,  300  Bibb  Street.  Montgomery. 
Alabama.  The  purpose  of  the  meeting  is 
to  receive  information  on  policies  and 
practices  of  the  Alabama  State 
government  fa  the  recruitment,  hiring 
and  afilization  of  minorities  and  women. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson.  Rodney  Max. 
or  Melvin  Jenkins,  Director  of  the 
Central  Regional  Division  (816)  426- 
5253.  (TDD  810/428-5008).  Hearix^ 
impaired  persons  who  will  attend  the 
meeting  and  require  the  services  of  a 
sign  language  interpreter,  should  contact 
the  Regional  Division  at  least  five  (5) 
working  days  before  the  schedule  date 
of  the  meeting. 

The  meeting  wiD  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regidations  of  the  Commission. 

Dated  at  Washington.  DC  June  2. 198a 
Susan  ).Pndo, 
Acting  Staff  Director. 

(FR  Doc.  88-13355  Filed  e-13-aa(  8:45  am) 
wiiwacoeg( 


Georgia  Advisory  Committee;  Agenda 
and  Notice  of  PutiNc  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rides  and  Regulations 
of  U.S.  Commission  on  Civil  Rights,  that 
a  meeting  of  the  Georgia  Advisory 
Committee  to  the  Coimnissioa  will 
convene  at  1:30  pjn.  and  adjourn  at  4:30 
p.m.  on  June  30. 1988,  at  the  Holiday  Inn 
Downtown.  Atlanta,  Georgia  30326.  The 
purpose  of  the  meeting  is  to  discuss  the 
status  of  "Proceedings  on  Bigotry  and 
Violence  io  Georgia"  and  plans  for  a 
Statewide  conferecne  on  dvil  rights. 
Staff  will  give  an  administrative 
orientation. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chaiipefson  Rose  Strong  or 
John  I.  Binkley.  Director  of  the  Eastern 
Regional  Division  at  (202)  523-6204, 
(TTD  202/376-8117).  Hearing  impaired 
persons  who  will  attend  the  meeting  and 
require  the  services  of  a  sign  language 
interpreter  should  contact  the  Regional 
Division  at  least  five  (5)  working  days 


before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  (rf  the  Commission. 

Dated  in  WaahhigtoB.  DC  June  2. 1988. 
Sua«i).Pndo. 
ActingStaffDireelor. 
(FR  Oca  88-19358  FHed  0-19-88;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

[C-357-8011  '' 

Postponement  of  Preimlnafy 
CountervaUng  Ckity  Oetsnnination: 
Certain  Welded  6vbon  Steel  Pipe  and 
Tube  Products  From  Argentina 

AOENCV:  Import  Administration. 
International  Trade  Administration, 
Commerce. 

action:  Notice. 

suMMAliv:  Based  upon  the  request  of 
petitioners,  the  Subconunittee  on 
Standard  Pipe,  the  Subcommittee  oa 
Line  Pipe,  the  Subcommittee  on 
Structural  Tubing  and  the  Subcommittee 
on  Mechanical  Tubing  of  the  Committee 
on  Pipe  and  Tube  Imports  and  the 
individual  producer  members  of  each 
subcommittee,  the  Department  of 
Commerce  (the  Department)  is 
postponing  its  preliminary 
determination  in  the  countervailing  duty 
investigations  of  certain  welded  carbon 
steel  pipe  and  tube  products  from 
Argentina.  The  preliminary 
determination  will  be  made  on  or  before 
July  7. 1988. 

EFFECTIVE  DATC  June  14. 1988. 

FOR  FURTHCR  INFORMATION  CONTACR 

Vincent  P.  Kan^  Office  of 
Investigations,  Import  Administration, 
International  Trade  Administration.  U.S. 
Department  of  Commerce.  14th  Street 
and  Constitution  Avenue  NW., 
Washington.  DC  20230;  telephone  (202) 
377-5414. 

SUPSLBNCMTANV  INFORMATION.  On  April 
19. 1088,  the  Department  initiated 
countervailing  duty  investigations  on 
certain  welded  cariran  steel  pipe  and 
tube  products  from  Argentina.  In  our 
notice  of  faiitiation  we  stated  that  we 
would  issue  our  prelindoary 
deteminaliGn  on  or  before  Jime  23. 1988 
(53  FR  13431-13432,  ^ril  25, 1988J. 

On  May  31. 1968,  the  petitioners  filed 
a  reqiiest  that  the  piellininary 
determination  in  this  investigation  be 
postponed  for  14  days. 


Section  703(c)(1)(A)  of  the  Tariff  Act 
of  1930,  as  amended  (the  Act),  provides 
that  a  preliminary  determination  in  a 
countervailing  duty  investigation  may 
be  postponed  where  the  petitioner  has 
made  a  timely  request  for  such  a 
postponement.  Pursuant  to  this 
provision,  and  the  timely  request  by 
petitioners  in  these  investigations,  the 
Department  is  postponing  its 
preliminary  determination  until  no  later 
tiian  July  7, 1968. 

This  notice  is  published  pursuant  to 
section  703(c)(2)  of  die  Act 

)ose|A  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 

Administration. 

|une  3, 1988. 

[FR  Doc.  88-13396  Filed  6-13-88;  8:45  am] 
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[C-122-404I 

Live  Swine  From  Canada;  Preliminary 
Results  of  CountsrvsHIng  Duty 
Administrathre  Review 

agency:  International  Trade 

Administration/Import  Administration 

Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results  of 

countervailing  duty  administrative 

review, 

SUMMARY:  The  Department  of 
Commerce  has  conducted  an 
(administrative  review  of  the 
countervailing  duty  order  on  live  swine 
from  Canada.  We  preliminarily 
determine  the  total  bounty  or  grant  to  be 
de  minimis  for  slaughter  sows  and  boars 
and  Can$0.022/lb.  for  all  other  hve 
swine  during  the  period  April  3, 1985 
through  March  31, 1986.  We  invite 
interested  parties  to  comment  on  these 
preliminary  results. 
EFFECm/E  date:  June  14, 1988. 

FOR  FURTHER  INFORMATION  CONTACT 

Sylvia  Chadwick  or  Bernard  Carreau. 
Office  of  Compliance,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  Washington.  DC  20230; 
telephone:  (202)  377-2786. 
SUPPLEMENTARY  INFORMATION: . 

Background 

On  August  15, 1985.  the  Departinent  of 
Commerce  ("the  Department") 
published  fa  the  Federal  Register  (50  FR 
32880)  a  countervailing  duty  order  on 
live  swine  from  Canada.  On  August  27, 
1986.  the  Government  of  Canada 
requested  fa  accordance  with  19  CFR 
355.10  an  administrative  review  of  the 
order.  We  published  the  mitiation  on 
September  16. 1986  (51  FR  32817).  The 
Department  has  now  conducted  that 


administrative  review  fa  acomlance 
with  section  751(a)  of  the  Tariff  Act  of 
1930  ("the  Tariff  Act"). 

Scope  of  Review 

The  United  States  has  developed  a 
system  of  tariff  classification  based  on 
the  fatemational  harmonized  system  of 
Customs  nomenclature.  Congress  is 
considering  legislation  to  convert  the 
United  States  to  the  Harmonized  System 
("HS").  fa  view  of  this,  we  will  be 
providing  both  the  appropriate  Tariff 
Schedules  of  the  United  States 
Annotated  ('TSUSA")  item  numbers 
and  the  appropriate  HS  item  numbers 
with  our  product  descrip^ons  on  a  test 
basis,  pending  Congressional  approval. 
As  with  the  TSUSA.  the  HS  item 
numbers  are  provided  for  convenience 
and  Customs  purposes.  The  written 
description  remains  dispositive. 

We  are  requesting  petitioners  to 
faclude  the  appropriate  HS  item 
number(8)  as  well  as  the  TSUSA  item 
number(s]  fa  all  new  petitions  filed  with 
the  Department.  A  reference  copy  of  the 
proposed  Harmonized  System  schedule 
is  available  for  consultation  at  the 
Central  Records  Unit,  Room  B-099,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW.. 
Washington.  DC  20230.  Additionally,  all 
Customs  offices  have  reference  copies, 
and  petitioners  may  contact  the  Import 
Specialist  at  their  local  Customs  office 
to  consult  the  schedule. 

Imports  covered  by  the  review  are 
shipments  of  Canadian  live  swine.  Such 
merchandise  is  currently  classifiable 
under  TSUSA  item  100.8500.  These 
products  are  currentiy  classifiable  under 
HS  item  numbers  0103.91.00  and 
0103.92.00.  We  invite  comments  from  all 
faterested  parties  on  these  HS 
classifications. 

The  review  covers  the  period  April  3, 
1985  through  March  31. 1986,  and  28 
programs. 

P.  Quintafae  &  Sons  Ltd.  of  Brandon. 
Manitoba,  and  exporter  of  sows  and 
boars,  has  requested  that:  (1)  The  scope 
of  the  countervailing  duty  order  be 
changed  to  exclude  slaughter  sows  and 
boars,  (2)  Quintaine  and  Sons  Ltd.  be 
excluded  frism  the  order,  or  (3)  slaughter 
sows  and  boars  be  given  a  separate  rate 
of  zero.  Quintafae  contends  that  sows 
and  boars  are  generaHy  used  for 
breeding  and  that  they  are  used  as 
slaughter  hogs  only  when  they  can  on 
longer  be  used  effectively  as  breeding 
stock.  Quintaine  also  contends  that 
slaughter  sows  and  boars  have  never 
received  any  benefits  from  the  programs 
found  countervailable  by  the 
Department  fa  the  final  affirmative 
countervailing  duty  determfaation  in 
this  case  (50  FR  25097.  June  17. 1985). 


We  have  considered  Quintaine's 
arguments  and  come  to  the  following 
conclusions:  First,  sows  and  boars  are 
clearly  withfa  the  scope  of  the  order. 
The  order  covers  all  live  swine  except 
breeding  swine.  As  stated  fa  the  TSUSA, 
such  breeding  animals  must  be 
"certified  to  the  collector  of  customs  by 
the  Department  of  Agriculture  as  being 
pure  bred  of  a  recognized  breed  and 
duty  registered  fa  a  book  of  record 
recognized  by  the  Secretary  of 
Agriculture  for  that  breed,  imported 
.  .  .  specially  for  breeding  purposes." 
During  the  period  of  review,  Quintafae's 
animals  were  not  certified  to  Customs 
as  breeding  animals.  Rather,  they 
entered  the  United  States  as  slaughter 
animals.  Sface  the  petition  and  the 
preliminary  and  final  determinations  of 
both  the  Department  and  the 
fatemational  Trade  Commission  have 
consistently  included  all  live  swine. 
except  breeding  animals,  within  the 
same  class  or  kfad  of  merchandise  ' 
covered  by  this  order,  we  cannot  now 
exclude  the  slaughter  sows  and  boars. 

Second,  we  cannot  exclude  a 
company  fitim  a  countervailing  duty 
order  once  the  order  is  issued.  Requests 
for  company  exclusions  must  be 
submitted  withfa  30  days  of  publication 
of  a  notice  to  faitiate  an  investigation, 
and  the  decision  as  to  the  exclusion 
must  be  made  fa  the  Department's  ffaal 
determination  (19  CFR  355.38). 

Finally,  the  Department  has 
considerable  discretion  fa  determining 
whether  to  differentiate  among  products 
withfa  a  class  or  kind  of  merchandise. 
We  only  differentiate  among  products  in 
exceptional  circumstances.  Among  the 
criteria  we  consider  are  the  extent  to 
which  the  product  qualifies  as  a  distfact 
product  subclass  within  the  applicable 
class  or  kind  of  merchandise  and  the 
extent  to  which  the  subsidy  on  the 
product  differs  from  the  subsidy  on  the 
other  prodycts  within  the  same  class  or 
kfad  of  merchandise. 

To  determine  the  existence  of  a 
product  subclass,  we  compare  the 
specific  product  to  the  overall  class  or 
kind  of  merchandise.  This  comparison  is 
made  according  to  the  following  four 
criteria:  (1)  The  general  physical 
characteristics  of  the  product;  (2)  the 
expectations  of  the  ultimate  purchaser 
(3)  the  ultimate  use  of  the  product  in 
question;  and  (4)  the  channels  of  trade  in 
which  the  product  moves.  The 
differences  between  the  products  do  not 
need  to  be  so  great  as  to  distinguish 
between  a  separate  class  or  kind  of 
merchandise.  However,  the  differences 
between  the  products  must  be 
considerable.  Slaughter  sows  and  boars 
are  within  the  same  class  or  kind  of 
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merchandise  as  other  live  swriae 
currently  prsvided  for  under  TSUSA 
item  100L850S.  Slaughter  sows  and  boars, 
however,  can  be  distingoi^ed  bom 
other  live  swine  generally  as  follows: 

Most  live  swine  are  bred  to  be 
slau^tered;  sows  and  boars  are 
primarily  used  for  breedkig.  Slaughter 
hogs  (sometimes  called  "bacon"  hogs), 
in  general,  are  slaughtered  when  their 
carcasses  yieU  an  acceptable  product 
value;  sows  and  boars  are  slaughtered 
only  when  they  can  no  longer  l^  used 
effectively  as  breeding  animals. 
Slau^ter  hogs,  in  general,  are 
slaughtered  when  they  weigh  between 
170  and  240  pounds:  sows  weigh,  on 
average,  4S0  pounds  when  slaughtered, 
boars,  as  much  as  700  pounds.  Slander 
hogs  are  slaughtered  when  they  are 
about  six  months  old;  sows  and  boars 
are  two  to  five  years  old  when  they  are 
slau^toed.  Slau^ter  hogs  are  graded 
by  an  index  table  developed  to 
differentiate  betvfeen  the  yield  levels  in 
hog  carcasses.  The  value  of  a  carcass  is 
primarily  determined  by  two  factors, 
weight  and  the  maximum  backfet 
thickness  at  the  loin.  Slaughter  sows 
and  boars  are  not  graded  because  they 
are  too  heavy  and  have  an  unacceptably 
high  fat  content  In  general,  about  35 
perce^  of  a  slao^ter  hog  is  sold  as 
prime  cuts  while  the  remaining  65 
percent  is  cured  iat  bacon  and  ham. 
Slaughter  sows  and  boars  are  ground  up 
and  used  exclusively  in  processed  meat 
products,  such  as  sausage  and 
lunchmeat 

Because  of  the  different  expectations 
of  the  oltiraate  purchaser  for  slaughter 
so¥n  and  boars  as  opposed  to  other  live 
swiae.  and  the  diSennt  ultimate  use  of 
the  various  products  in  question,  the 
plant  facilities  used  to  process  the 
slaughter  sows  and  boars  differ 
substantially  Erom  the  facilities  used  to 
process  live  swine.  For  example,  the 
facilities  for  slaughter  sows  and  boars 
must  be  able  to  grind  meat  for  use  in 
processed  meat  products.  The  facilities 
for  other  live  swine  must  be  able  to  cut 
fresh  meat.  Slaughter  sows  and  boars 
are  marketed  sepcuately  from  live 
swine,  and  they  command  different 
prices.  Finally,  and  most  importantly,  it 
is  impossible  to  convert  a  sow  or  boar 
designated  for  slaughter  into  what  is 
generally  considered  a  "bacon" 
slaughter  hog.  Therefore,  the  distinction 
between  slaughter  sows  and  boars  and 
other  bve  swine  cannot  be  used  as  a 
means  to  circumvent  the  countervailing 
duty  order. 

Based  on  the  considerable  differences 
between  slaughter  sows  and  boars  and 
other  Uve  swine,  we  preliminarily 
determine  that  slaughter  sows  and  boars 


are  a  distiacl  subclass  or  kind  of 
mocfaandise  wtAia  tha  dasa  or  kind  of 
merchandise  covered  by  this  order. 

Given  this  conclusion,  we  reviewed 
the  iHY)grams  preliminarily  found  to  be 
couotervailabie  in  diis  review  fai  order 
to  determine  whether  there  are 
sufficient  gnnmds  for  setting  a  separate 
rate.  Sows  and  boars  are  not  eligible  for 
any  of  the  fisderal  or  provincial 
stabilization  (xograms,  expect  Quebec's. 
We  preliminarily  find  the  net  subsidy  on 
sows  and  boars  from  all  other  programs 
to  be  de  minimis.  Therefore,  we 
preliminarily  determine  that  it  is 
appropriate  to  set  a  separate  rate  of  zero 
for  sows  and  boars.  .  ^ 

Analysb  of  Programs 

(IJ  Agriadtuml  Stabilization  Act  (ASAJ 

(a)  ASA  Stabilization  Payments 

The  Agricultural  Stabilization  Act  (the 
"Act")  of  1967-68  was  passed  by  die 
federal  government  to  provide  for  the 
price  stabilization  of  certain  agricultural 
commodities.  On  June  27, 1985,  the  Act 
was  amended  by  Bill  C-2S,  which 
changed  several  aspects  of  the  program. 
Four  gnMQM  of  commo<fities  are 
expliddy  provided  for,  or  "named."  in 
the  Act  cattle,  hogs,  lambs  and  wool 
(previously  this  group  included  cattle, 
hogs,  and  she^^  industrial  milk  and 
indnstiial  creem:  com  and  soybeans: 
and  spring  ndieat.  wkiter  wheat  oats 
and  bariey  (previously  this  group  cUd  not 
include  spring  wheat  or  wteter  wheat). 
Other  oatwal  ot  inrocessed  products  of 
agricahura  may  be  designated  by  the 
Governor  in  Council  as  agricoltural 
commodities  for  purposes  of  this  Act 
"Named"  and  "designated"  agrtedtm-al 
commodities  are  now  eligible  for 
stabilization  payments  at  any  time. 
Previously,  coverage  was  limited  to 
those  periods  in  which  the  market 
situation  was  different  in  one  region  of 
Canada  from  the  rest  of  Canada,  as 
determined  by  the  Governor  in  Council. 

Programs  of  the  ASA  are  administered 
by  the  Agricultural  Stabibzatiaa  Board 
(the  "Board"),  the  members  of  v^iich  are 
appointed  by  the  Governor  hi  Council. 
Tlie  Board  calculates  the  stabilization 
payments  lot  both  named  and 
designated  products  in  the  following 
manner  (1)  It  estabUshes  a  "base  price," 
which  is  the  average  price  of  the 
commodity  in  the  five-year  period 
immediately  preceding  the  period  in 
revtew;  (2)  it  calculates  a  "prescribed 
price"  by  taking  a  minimum  of  00 
percent  of  the  base  price  and  adiusting  it 
by  a  foctor  reflecthig  differences  in 
production  costs  between  the  five-year 
base  period  and  the  current  review 
period  (previously,  the  90-percent 
miniffliun  applied  only  to  named 


commodities;  it  now  appyes  to  both 
named  and  designated  commodities); 
and  (3)  it  coaspares  the  prescribed  price 
to  the  "average  market  retnii  price," 
which  is  the  publiahed  average  sales 
price  of  die  coomodity  in  the  review 
period.  The  difference  between  the 
prescribed  price  and  the  average  maricet 
retnm  price  is  the  amount  di  the 
stabilization  payment 

Stabdization  pajrments  are  now 
calculated  quarterly  instead  of  annually. 
Bate  and  prescribed  prices  are  based  on 
the  quarterly  periods  in  the  previous  five 
years  that  correspond  to  the  quarterly 
review  period.  For  example,  if  the  Board 
is  calculating  a  stabilization  payment  for 
the  second  quarter  of  1985,  it  uses  the 
average  prices  of  the  second  quarters  of 
the  previous  five  years  to  calculate  the 
base  and  prescribed  prices. 

Despite  there  BO  longer  being  different 
methodologies  for  calculating  the  rates 
of  support  for  named  and  designated 
connwdilies,  we  prelimiBarfly 
determine  that  the  ASA  program 
continues  to  be  cocnterv^laUe  becalise 
it  is  provided  to  specific  industries. 
Several  major  agricultural  commodities, 
sud)  as  most  wheat  dairy  products,  and 
poultry,  are  stiD  ineligibte  for  payments. 
Furthefwuiv,  the  distinction  between 
named  and  designated  products  still 
exists,  and  hogs  are  guaranteed 
eligibility  because  they  are  on  the 
named  product  list 

In  accordance  with  a  Miniatzy  of 
Justice  opinion,  no  ASA  stabilization  "^ 
payments  are  made  from  Septonber 
1984  until  Bill  C-25  was  enacted  (June 
27, 1966).  During  the  time  that  no 
payments  were  made  from  ASA,  the 
provinces  made  payments  under  their 
own  programs,  hi  November  1985.  the 
Board  announced  it  would  make 
payments  retroactively  for  the  first  two 
quarters  of  fiscal  year  1985-86  (April  1. 
1965  to  March  31, 19861.  To  avoid  double 
payment,  the  Board  remibursed 
provincial  governments  for  stabilization 
payments  already  made  to  producers  by 
the  provincial  governments.  The  Board 
also  made  pa3rment8  directly  to 
producers  in  cases  where  producers' 
sales  exceeded  the  maximum  number  of 
swine  allowed  under  provincial 
stabilization  programs  or  where 
producers  were  not  members  of  a 
provincial  marketing  board. 

In  fiscal  year  1985-86,  because  the 
average  market  price  of  hogs  fell  short 
of  the  prescribed  price  in  the  first  two 
quarters,  the  Bocnd  made  delayed 
payments  of  Can  $1,58  per 
hunderdweight  ("cwf^  for  the  first 
quarter  and  Can  $3.54  per  cwt  for  the 
second  quarter.  No  payments  on  hogs 
were  made  for  the  last  two  quarters  of 


fiscal  yearlM5-8e  beeaose  6ia  average 
market  pifee  of  hogs  itfd  not  M)  below 
the  prescribed  prfee  during  those 
periods.  As  before,  the  payments  were 
made  only  on  hogs  indexing  8Q  or  above. 
By  definitioB,  Ms  exKidei  tows  and 
boars,  which  are  not  indexed.  Thus,  no 
benefit  accmed  to  sows  and  boars  from 
this  program  durfaig  the  review  period. 

AoGordfaig  to  Statistics  Canada,  26 
percent  of  lotd  Canadian  production  of 
live  swine,  was  exported  (to  all  markets) 
during  the  period  of  review.  Tlie  Board 
reduced  all  payments  oa  hogs  (both  to 
producers  sod  provincial  governments) 
during  the  pniod  of  review  by  26 
percent  Payments  oo  other  commodities 
were  not  reduced.  The  0«M«d<an 
govemmeni  argues  that  tUbi  2fH>ercent 
reduction  ehmhutes  any  potential 
coontervailaUe  benefit  fr«m  this 
program  oo  exportad  swine. 

We  ^ve  considered  dn  Canadian 
GovenoMBf s  aargi— enta  and 
preliminarily  determine  that  this 
program  continues  to  confer  a  benefits 
on  swine  exported  to  the  United  States. 
All  swine  marketed  in  Canada  were 
eligible  to  receive  ASA  payments, 
regardless  of  whether  the  swine  were 
exported  or  sold  in  the  domestic  market. 
That  the  payment  rate  was  kiwered  by 
28  percent  to  account  for  total  exports 
does  not  diange  that  fact  that  eadi  hog 
marketed  in  Canada  was  enable  to 
receive  a  payment  albiet  at  a  lower 
rate. 

The  federal  reduction  only  affects 
Board  payments  made  directly  to 
producers.  We  have  estimated  that  only 
16  percent  of  Board  payments  was  made 
directly  to  producers  during  the  period 
of  review.  The  rest  was  paid  to 
provincial  governments.  During  the 
period  of  review,  the  provinces 
continued  to  calculate  their  stabilization 
payments  on  100  percent  of  sales — with 
no  reduction  for  exports. 

Furthermore,  it  is  impossible  to  tie  the 
federal  stabilization  payments  to 
specific  export  or  demestic  sales  by 
most  swine  producers.  Producers  who 
sell  throng  marketing  boards  are 
unaware  of  the  ultimate  destination  of 
their  merdiandise.  According  to 
Statistics  Canada,  approximately  63 
percent  of  all  hogs  was  sold  through 
maiketing  boards  during  the  period  of 
review.  'Therefore,  most  stabUization 
payments  for  hogs  cannot  be  tied  to 
specific  sales. 

Finally,  even  for  the  remaining  37 
percent  that  was  sold  directly  by  the 
producers  during  the  period  review,  in 
which  case  the  producer  was  aware  (d 
the  ultimate  destination  of  his  hogs,  the 
individual  producer  has  no  control  over 
the  rate  of  the  stabiKzation  ppyment 
made  directly  to  him  by  die  Board.  The 


producer  did  not  receive  a  higher 
payoMnt  rate  firom  the  Board  if  be  sold 
more  in  the  domestic  market  FttMn  Ae 
individual  producer's  point  d  view,  he 
simply  received  a  lower  stabilization 
payment  on  his  total  sales. 

Fot  these  reasons,  deqrite  the  26- 
percent  reduction,  we  consider  die  ASA 
payments  to  be  a  domestic  subsidy 
benefiting  all  sales,  not  Just  domestic 
sales. 

To  calculate  die  bmiefit  we  divided 
die  total  ASA  payments  made  direcdy 
to  individual  iModuoen  in  each  province 
by  the  total  Uve  weight  of  swine  (minus 
sows  and  boars)  produced  in  that 
province  dming  die  period  of  review. 
The  ASA  payments  made  to  die 
provincial  governments  are  part  of  the 
funding  for  the  provincial  stabilization 
progrann.  ASA  payments  ate  made  on  a 
per  cwt  basis.  We  used  220  pounds  as 
the  average  weight  of  alanghta  hogs 
(exchufingsows  and  boars)  in  Canada. 
We  confirmed  this  figure  with  both 
Agriculture  Canada  and  the  United 
States  Department  of  Agriculture.  We 
weight-averaged  the  resulting  benefits 
by  each  province's  proportion  of  total 
Canadian  exports  o^  this  merchandise 
(minus  sows  and  boars)  to  the  United 
States  during  the  review  period.  On  this 
basis,  we  preliminarily  determine  the 
benefit  to  be  zero  for  sows  and  boards 
and  Can$0.00075/lb.  for  all  other  swine 
during  the  period  of  review. 

(b)  National  Tripartite  Red  Meat 
Stabilization  Program  Bill  C-25 
amended  the  ASA  to  authorize  the 
Minister  of  Agriculture,  widi  the 
approval  of  the  Governor  in  Council 
(Order-in-Coundl  PC  1965-3343),  to 
enter  into  agreements  with  the  provinces 
and/or  producers  to  provide  price 
stabilization  schemes  for  any  natural  or 
processed  product  of  agriculture. 
Previously  the  ASA  had  been  purely  a 
federal  program.  The  Mhiister  may  entw 
into  these  "Tripartite  Agreements"  only 
after  he  determines  that  they  will  not 
give  a  financial  advantage  to  some 
producers  in  the  production  or 
marketing  of  the  product  not  enjoyed  by 
other  producers  of  the  same  product  in 
Canada  and  that  the  agreements  will  not 
provide  an  incentive  to  over-produce. 

All  the  provinces  signed  agreements 
on  swine.  The  agreements  were 
implemented  on  January  1, 1986,  except 
for  Manitoba's  agreement  which  was 
implemented  on  July  1, 1986.  Under  the 
terms  of  the  Tripartite  Agreements  on 
Hogs,  the  provinces  may  not  offer 
separate  stabilization  plans  or  odier  ad 
hoc  assistance  for  hogs,  nor  may  the 
federal  government  offer  compensation 
to  swine  producers  in  a  province  not  a 
party  to  an  agreement.  "The  Tripartite 
Scheme  provides  for  a  five-year  phase- 


in  period  to  adjust  for  diffierences 
between  the  Tripartite  Scheme  and  die 
provincial  programs.  Existing  provincial 
stabilization  fdans  are  to  be  completely 
leased  out  by  19Ba  During  the  period  of 
review,  all  of  the  provincial  stabUization 
programs  remained  in  effect  end  dtey 
all  conferred  benefits. 

"Hogs"  under  the  Tripartite 
Agreements  must  index  80  or  above 
(dius.  sows  and  boars  are  excluded  by 
definition).  The  egreemeats  specif  that: 
all  Canadian  producers  ef  hogs  will 
receive  the  same  level  of  soppott  per 
unit  or  production:  die  schemes  will  be 
funded  equaUy  by  the  Govemnent  of 
Canada,  the  provmoes  and  the  b^ 
produoeit:  and  paitidpetion  will  be 
voluntary.  Payments  will  cover  only  the 
proportion  of  pcodnction  used  for 
domestie  consumpticm,  and  the 
agreements  must  spedfy  the  method  of 
determining  that  proportion. 

During  the  period  of  review,  no 
payments  for  hogs  were  made  under  the 
Tripartite  Agreements.  On  January  15, 
19n,  the  Canadian  Govemaoit 
informed  the  Departmoit  diet  no 
payments  have  been  made  under  the 
National  Tripartite  StabOization 
Program  for  Hogs  through  December  31. 
1987.  Since  all  the  provinces  have  signed 
Tripartite  Agreements  whidi  have 
replaced  the  ASA  stabihzation  program 
and  the  provincial  stabilization 
programs,  the  Canadian  government 
requests  diat  the  Department  consider 
the  lack  of  payment  in  1967  in  setting  the 
cash  deposit  rates  for  die  Tripartite 
programs,  the  ASA  hog  stabilization 
program,  and  the  provincial  stabilizaticHi 
programs. 

We  have  considered  the  Canadian 
government's  request,  bi  setting  cash 
deposit  rates  of  estimated  countervailing 
duties,  we  attempt  to  establish  a  rate 
whidi  most  accurately  reflects  the  level 
of  subsidization  for  entries  subject  to 
the  estimated  rate.  Thus,  it  is  our 
practice  to  take  into  account  program- 
wide  changes  which  occur  prior  to  our 
preliminary  notice. 

In  this  case,  a  program-wide  change 
has  occurred.  Neveiidieless,  we  have  no 
indication  of  the  benefits  that  will  result 
from  this  change  because  payments  will 
fluctuate  depending  on  swine  prices  and 
costs  of  production.  The  fact  that  no 
payments  were  made  under  the  ASA  or 
Tripartite  Agreements  through 
December  31, 1987,  does  not  mean  that 
payments  will  not  be  made  on  future 
shipments.  Lacking  specific  data  on  how 
the  new  program  will  raise  or  lower  the 
level  of  benefits  now  conferred  under 
the  ASA  and  provincial  programs,  we 
have  no  basis  for  establishing  a  deposit 
rate  other  than  that  derived  from  the 
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programs  which  are  being  replaced  by 
the  Tripartite  Agreements,  llierefore, 
we  prehminarily  determine  that  the  cash 
deposit  rates  for  the  ASA  hog 
stabilization  program  and  the  provincial 
hog  stabilization  programs  are  the 
review  period  assessment  rates 
determined  for  those  programs. 

(2)  Record  of  Performance  Program 

The  Canadian  Swine  Record  of 
Performance  Program  (ROP)  is  a  joint 
federal  and  provincial  herd  testing 
program  for  the  purpose  of  improving 
breeding  stock  and  developing  high 
quality  pOTk  at  minimal  production 
costs.  Purebred  sows  and  boars  are 
tested  for  backfat.  growth  rate,  feed 
conversion  and  breeding  performance. 
The  iHogram  identifies  and  ranks 
genetically  superior  animals  whose 
progeny  cold  potentially  command 
increased  market  prices.  Similar 
performance  testing  programs  exist  for 
all  domesticated  animals  and  any 
animals  used  in  products  sold  for 
consumption,  including  beef  and  daily   ' 
cattle,  sheep,  poultry,  and  honey  bees. 

In  our  final  deterrainaticm  (50  FH 
25097),  we  found  this  program 
countervailable  because  it  was  limited 
to  a  specific  group  of  enterprises  or 
industries.  In  this  review,  we  have 
obtained  additional  infcMination 
regarding  ^  testis^  conditions,  the 
applicability  of  the  researdi,  and  the 
availability  of  the  researoh  results. 

Agriculture  Canada  publishes  is  list  of 
ROP  programs  in  progress,  as  well  as 
detailed  testing  requirements  regarding 
housing,  hygiene,  management,  and  herd 
health  control.  It  also  publishes  detailed 
specifications  for  feed  ration  ingredients 
arid  carcass  adjustments  for  weight  and 
sex.  Tha«fore,  the  test  omditions  and 
spedficiitions  can  be  duplicated  by 
anyone. 

The  results  of  the  tests  are  publicly 
available.  The  provincial  governments 
publish  the  test  results  quarterly  for 
producers  and  annually  for  the  geneia) 
public.  In  addition,  the  provincial      I' 
governments  send  biweekly  updates  to 
those  on  their  mailing  Hsts.  Any  person, 
of  Canadian  or  foreign  citizenship,  may 
be  put  on  the  mailing  lists. 

Although  the  Canadian  federal  and 
provincial  governments  bear  most  of  the 
cost  of  this  program,  producers  also 
contribute  to  the  toding  of  the  researdi 
{vojects.  The  "cost  recovery  fees" 
collected  from  producers  cover  the  cost 
of  testing,  the  cost  of  feed  used  during 
testing,  and  the  cost  of  selling  boars 
after  the  testing  is  completed.  The  cost 
recdvery  fise  ranged  from  Can  $10  to  $50 
per  head  during  the  period  of  review, 

The  International  Trade  Commission, 
in  its  "Conditions  of  Competition 


Between  the  U.S.  and  Canadian  Live 
Swine  and  Pork  Industries;  Report  to  the 
United  States  Senate  Committee  on 
Finance  on  Investigation  No.  332-1S8" 
(November  1964),  page  xiv,  stated: 

The  relatively  free  flow  of  information 
betweim  the  United  States  ^d  Canadian 
farmers  and  researchers  and  the  frue  flow  of 
swine  production  supplies  and  e<}<iipiiiea^  ' 
tend  to  result  in  rapid  dispersal  of 
technological  innovations. 

Further,  on  page  59: 

Because  of  the  free  flow  of  information 
between  the  United  States  and  Canada, 
technological  innovations  in  the  live  swine 
and  meat  industries  in  one  country  m 
usually  readily  available  in  die  other  country. 
Information  is  exchanged  infbnnally  between 
U.S.  and  Canadian  farmery  throu^  trade 
publications,  scholarly  publications  and 
scientific  research  reports,  and  conferences 
.  .  .  Also,  animals  for  breeding  pmposes  are 
exchanged  between  the  United  States  and 
Canada,  making  available  a  common  genetic 
pool. 

Conditions  for  growing  hogs  are 
similar  in  the  United  States  and  Canada. 
The  genetically  superior  sows  and  boars 
resulting  frbra  the  ROP  program  are  used 
in  both  countries,  as  well-M  in  other 
countries.  Therefore,  the  ROP  research 
has  broad  applicability  in  the  hog  - 
industry  both  inside  and  outside 
Canada. 

For  these  reasons,  we  preliounarily 
find  that  this  program  provides  no 
special  benefit  to  the  Canadian  swine 
industry  because  the  results  of  the 
research  are  publicly  available  to 
anyone  interested,  including  hog 
producers  in  the  United  States,  and 
because  the  research  results  have  broad 
applicability  to  hog  producers  the  world 
over,  inducing  those  in  the  United 
States.  We  therefore  preliminarily 
determine  that  this  program  is  not 
countervailable. 

(3)  Canada-Ontario  Stabilization  Plan 
for  Hog  Producers  1985 

The  Canada-Ontario  Stabilization 
flan  for  Hog  Producers,  established 
under  section  5  of  the  Ministry  of 
Agriculture  and  Food  Act,  was  an 
interim  program  set  np  to  providei)rice 
stabilization  assistance  to  hog  producers 
during  the  period  April  1, 1965  to 
September  30, 1965,  pending  the 
in^lement^tion  of  the  National 
Tripartite  Scheme.  This  was  the  only 
interim  stabilization  program  In  effect 
during  the  period  of  review.  Because. this 
program  provided  payments  that  were 
Ifrnited  fo  a  specific  industry,  we 
prellffiin^rily  determine  that  it  is 
countervailable. 

Funding  for  the  program  came  bom 
the  federal  Agricultural  Stabilization 
Board,  the  Ontario  government,  and 


producer  premiums  of  Can$2.80  per 
head.  Payments,  which  were  calculated 
according  to  ASA  methodology,  were- 
made  in  Uie  two  quartera  covered  by^  - 
this  program.  However,  unlike  the 
federal  ASA  payments,  no  reduction 
woA  made  to  account  for  exports. 
Payments  W«e  made  on  hogs  indexing 
80  or-  his^  to  ittrcpw-to-finish 
-  prodace|« iand fndaher producers andon 
weaner  pigs  to  so«<r  weaner  producers. 
No  payments  wera  made  on  sows  and 
boars.  ^ 

To  calculate  the  benefit  from  this    * 
program,  we  divided-Uie  gross 
payments,  net (rfprodacwoonMbutions. 
by  the  total  live  weight  of  swine  {niinos 
sows  and  bdars)  jprodacad  in  Ontario 
during  the  period  of  review.  We  then . 
weight-aVeraged  Ontario's  benefit  1^  its 
share  of  total  Canadian  exports  of  this 
merchandise  (minus  sows  and  boars)  to 
the  United  States.  On  this  basis,  lye 
preliminarily  determine  the  benefit  to  be 
zero  for  sows  and  boan  and 
Can$04n24/lb.  for  all  other  swine  during 
the  period  of  review. 

(4)  Alberta  Red  Meat  Interim  Insurance 
Program 

The  Alberta  Red  Meat  Interim 
Insurance  Pro^Bm  operated  in  a  manner 
similar  to  the  Canada-Ontario  ■ 
Stabilization  I^lan  for  Hogs,  exc^t  that 
payments  were  calculated  as  specified 
In  the  proposed  National  Tripartite 
Scheme.  Payments  were  made  on  cattle 
.and  on  bogs  indexing  80  or  above 
(which  do  not  include  sows  and  boara). 
Cattle  and  hogs  were  the  only 
commodities  covered  by  an  interim 
stabilization  program  in  Alberta  during 
the  period  of  review.  Because  this 
program  provided  payments  that  were 
limited  to  spedfic  industries,  we 
preliminarily  determine  that  it  is 
countervailable. 

To  calculate  the  benefit  bom  this 
program,  we  divided  the  gross 
payments,  net  of  producer  contributions, 
by  the  total  live  weight  of  swine  (minus 
sows  and  boerft)  i^oduced  in  Alberta 
during  the  period  of  review.  We  then 
weight-averaged  Alberta's  benefit  by  its 
share  of  total  Canadian  exports  of  this 
merchandise  (minus  sows  and  boare)  to 
the  Uliited  States.  On  this  basis,  we 
preliminarily  deteradne  the  benefit  to  be 
zero  for  sows  and  boars  and 
CanS0.0032/lb.  for  ell  other  swine  doting 
the  period  of  review. 

(5)  Saskatchewan  Hog  Assured  Returns 
Program  (SHARP) 

SHARP  was  established  in  1978 
pursuant.to  the  Saskatchewan 
A^cultiiral  Returns  Stabilizadon  Act  It 
prevldes^stabilization  payments  to  hog 


producers  in  Saskatchewan  at  times 
when  market  prices  fall  below  certahi 
proditcticm  costs.  The  program,  which  is 
scheduled  to  be  discontinued  by  1991,  is 
admbiistered  by  the  Saskatchewan  Pork 
Producers'  Marketing  Board  on  behalf  of 
the  provindat  Department  of 
Agriculture.  Partidpation  is  voluntary 
and  is  open  to  all  hog  producers  in  the 
province.  Coverage  is  limited  to  1,500 
hogs  per  producer  each  calendar 
quarter.  Under  the  Saskatchewan 
Agricultural  Retiuns  Act,  the  provindal 
government  may  establish  a 
stabilization  plan  for  any  agricultural 
commodity.  However,  in  practice,  only 
hogs  and  beef  have  such  plans.  Because 
4his  program  provides  payments  to 
spedfic  industries,  we  prelimhiarily 
disteiiBfrie  that  it  is  countervailable 

The  program  is  funded  by  levies  on 
the  sale  of  hogs  bom  partidpating 
producers  and  by  matching  amounts 
&t>m  the  provindal  government.  The    " 
levies  are  charged  regardless  of  whether 
the  fund  is  in  a  surplus  or  defidt 
position.  Producer  levies  range  from  1.5 
to  4.5  percent  of  market  returns  on  the 
sale  of  hogs  covered  by  the  program. 
Whenever  the  balance  in  die  SHARP 
account  is  insuffident  to  make 
payments  to  partidpants,  the  provindal 
government  lends  the  needed  funds  to 
the  program.  The  prinapal  and  interest 
on  these  loans  are  repaid  by  the  Board 
using  the  producer  and  provindal 
contributions. 

The  stabilization  price  under  this 
program  is  the  total  of  cash  production 
costs  plus  75  percent  of  noncash  costs. 
This  pdce  is  determined  each  calendar 
quarter.  StabiUza.tion  payments  are 
made  at  the  end  of  each  quarter  to  each 
participating  producer  whose  average 
price  for  bogs  mariceted  in  that  qnaher 
is  less  than  the  qtabilization  price. 
During  the  period  of  review,  payments 
were  made  in  all  four  quarters. 

In  the  final  determination  (50  FR 
25105),  we  considered  the  benefit  bom 
this  program  to  be  the  provincial 
government's  contribution  to  the  fund  in 
fiscal  year  1984.  We  treated  the 
provindal  government's  contribution  as 
a  grant.  We  have  reconsidered  our 
calculation  methodology.  The  program  is 
funded  by  equal  contributions  from  the 
producers  and  the  provindal 
government.  In  theory,  producer 
contributions  over  time  should  equal 
half  of  the  total  payments  received  by 
producers  from  the  fund.  When  market 
prices  are  significantly  lower  than 
stabilization  (wices  for  several  years  in  a 
row,  as  was  the  case  during  the  years  up 
to  and  including  the  review  period,  the 
fund  must  make  payments  that  are  much 
greater  than  the  accumulated 
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contributions  of  the  producen  and  the 
provindal  government  In  such  cases, 
the  provincial  government  makes  up  the 
defidt  in  the  fonn  of  a  loan.  Because  all 
producer  contributions  are  matched  by 
the  provincial  government  the  actual 
loan  liability  of  the  producers  is  equal  to 
half  of  the  net  defidt  of  the  fund. 
However,  there  is  no  benefit  bom  this 
loan  lialnlity  because  the  fund  pays 
interest,  at  market  rates,  on  its  net 
deficit  Therefore,  there  is  only  a  grant 
benefit  to  the  producers,  which  is  equal 
to  half  of  the  total  stabilization 
payments  made  during  the  review 
period. 

To  caleulate  the  benefit  we  divided 
half  of  the  total  stabilization  payments 
received  by  the  total  live  weight  of 
swine  (minos  sows  and  boa£s>  produced 
in  Saskatdiewan  during  the  period  of 
review.  We  then  weigfat-«veraged 
Saskatchetvan's  share  of  total  Canadian 
exports  of  this  merchandise  (minus  sows 
and  boars),  to  the  United  $tates.  On  this 
basis,  we  prelimfaurily  determine  the 
benefit  to  be  zero  for  sows  and  boara 
and  Can$0.0024/lb.  for  all  odier  swine 
during  the  period  of  review. 

(6)  British  Cohimbia  Farm  fncome 
Insurance  Man  (Fff^ 

The  FIP  was  established  in  1979  in 
accordance  with  the  Farm  Income 
Insurance  Act  of  1973  ("the  Farm  Act") 
in  order  to  assure  incmne  for  farraera 
when  commodity  market  prices 
fluctuate  below  basic  costs  of 
production.  The  (Criteria  for  eligibility  in 
the  FIP  programs,  which  are  described 
in  Schedule  A  of  the  Farm  Act,  are  the 
same  for  all  farmers  who  produce 
certam  commodities.  Sdiedule  B  of  the 
Farm  Act  contains  the  guidelines  for  the 
individital  commodities  receiving 
benefits.  Dining  the  period  of  review, 
stabilization  plans  were  in  effect  for 
beet  blueberries,  greenhouse  tomatoes 
and  cucumbere.  potatoes,  processing 
vegetables,  raspberries,  sheep, 
strawberries,  swine  and  tree  fruits. 

Schedule  B4  contains  the  guidelines 
for  swine  producers.  The  program  is 
administered  by  the  provincial  Ministry 
of  Agriculture  and  Food  and  the  British 
Columbia  Federation  of  Agriculture.  In 
addition,  the  British  Columbia  Pork 
Producers'  Assodation  has  a  role  in  the 
Swine  Producers'  Farm  Income  Plan  (the 
title  of  Schedule  B4}  in  that  it  verifies 
claims,  collects  producer  premiums,  and 
consults  with  the  government  on  matters 
such  as  premium  levels  and  the  cost  of 
production  formula.  The  program  is 
funded  by  premiums  that  are  paid  in 
equal  proportions  by  producers  and  by 
the  provindal  government.  Producen 
pay  premiums  in  all  quarters  regardless 
of  market  results. 


Partidpating  producen  receive  FIP 
payments  in  calendar  quartera  during 
which  costs  of  production  exceed 
market  returns.  The  basic  costs  of 
production  and  market  returns  are 
calculated  quarteriy  according  to  a  cost 
of  production  model  described  in  the 
Act.  llie  same  per  unit  cost  of 
productifui  modd  is  used  for  all 
products  receivhig  benefits.  FIP 
payments  are  calculated  quarterly  based 
on  the  difference  between  costs  ot 
prodoctian  and  market  returns.  The 
Farm  Act  requires  that  ASA  payments 
to  individual  producen  be  added  to  the 
market  return  price.  Payments  were 
made  to  bog  producen  in  all  quartera  of 
the  review  period. 

Because  several  major  agricultural 
commodities,  such  as  wheat,  dairy 
products,  and  poultry,  are  excluded  from 
the  FIP,  we  preliminarily  determine  that 
this  program  provided  payments  that 
were  limited  to  spedfic  industries  and  is 
therefore  countervailable.  To  calculate 
the  benefit  we  followed  the  same 
methodology  as  described  for  the 
Saskatchewan  SHARP  program  (see 
section  5).  On  this  basis,  we 
preliminarily  determine  the  benefit  to  be 
zero  for  sows  and  boare  and 
Can$0i)003/lb.  for  all  other  swine  during 
the  period  of  review^ 

(7)  Manitoba  Hog  Income  Stabilization 
Plan  (HISP) 

The  mSP  was  created  in  1963 
pureuant  to  the  Farm  Income  Assurance 
Hans  Act  to  provide  income  support 
payments  to  hog  producers  in  Manitoba. 
The  program  was  terminated  on  June  28, 
1986.  It  was  administered  by  the 
provincial  Ministry  of  Agriculture  and 
the  Manitoba  Hog  I¥oducers'  Marketing 
Board.  It  was  funded  by  premiums  from 
partidpating  producen  (five-sevenths) 
and  from  the  Government  of  Manitoba 
(two-sevenths).  Whenever  the  balance 
in  the  HISP  account  is  insufficient  to 
make  payments  to  partidpants.  the 
provindal  government  lends  the  needed 
funds  to  the  progranL  The  prindpal  and 
interest  on  these  loans  are  repaid  by  the 
Board  using  the  producer  and  provincial 
eontributions. 

Participation  in  the  program  was 
voluntary,  and  coverage  was  limited  to  a 
maximum  of  1,250  hogs  per  quarter. 
Only  indexed  hogs  were  eligible  for 
beneifts.  Sows  and  boan  were  not 
eligible  for  benefits.  Partidpating 
producen  received  payments  at  the  end 
of  each  quarter  in  which  the  market 
price  for  hogs  fell  below  an  established 
price  support  level.  The  price  support 
level  was  87  percent  of  the  cost  of 
production  model,  which  was  revised  by 
the  Ministry  of  Agriculture  each  quarter. 
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Althou^  the  enabling  legislation  for  this 
program  permitted  the  Minister  to 
estabtish  income  assuranoe  plans  for 
many  natural  products,  there  were  only 
two  coBunodites  for  which  plans  were  in 
operation  during  the  period  of  review. 
Because  payments  were  limited  to  these 
two  products,  we  preliminarily 
determine  that  this  program  was 
provided  to  a  specific  group  of 
industries  and  is  therefore 
countervailable. 

To  calculate  the  benefit  we  followed 
the  same  methodology  as  described  for 
the  Saskatchewan,3HARP  program  (see 
section  5).  On  this  basis,  we 
preliminarily  determine  the  beneHt  to  be 
zero  for  sows  and  boars  and 
CantaO0O3/lb.  for  all  othw  swine  during 
the  period  of  review. 

(8)  New  Brxmswick  Hog  Price 
StabiUsatiim  Man  (NBHPSP) 

The NBHP^  was  established ihlfl74 
to  assure  hog  producers  greater  income 
istdbility  during  periods  of  both  high  and 
low  market  prices.  The  plan  is 
administered  jointly  by  the  New 
Btunswidi  Department  of  Agriculture 
Hog  ^abilkation  Board  and  the  New 
Brunswick  Hog  Marketing  Board.    ' 
Participation  in  the  plan  is  voluntaiEy.j 
Producers  who  sell  through  the    •'';    1    • 
Mariceting  Board  aiVdigible  to  receive 
paymenti  dn  up  to  7.S00hogs  per  year. 
Ho(^  indexing  100  or  above  (whidi  do 
not  iaohidejows  and  boars),  are  the  only 
agricaltural  commodity  that  received 
stabilizatton  payments  in  New 
Brunswick  duriflg  the  period  of  review." 
Because  thi«  program  provided 
payments  that  were  limited  to  a  specific 
industry,  we  preliminarily  determine 
that  it  is  contervailable. 
■    The  Board  establishes  a  base  price 
that  is  based  on  production  costs.  When 
the  market  price  exceeds  the  base  price 
byCan$5.00,  formers  pay  into  the 
stabilization  fund.  Ninety-five  percent  of 
this  amount  is  considered  to  be  the 
farmer's  equity  in  the  program.  When 
the  average  weekly  market  price  falls 
below  the  base  price,  farmers  receive 
payments  to  make  up  the  difference 
between  the  two  prices.  HcJf  of  ^e 
payment  is  provided  by  die  Government 
of  New  Brunswick  as  an  outright  grant 
to  the  farmer.  The  other  half  is  drawn 
from  the  fanner's  equity  in  the  fund. 
When  the  farmer  has  exhausted  his 
equity  in  the  fund,  the  province  assumes 
the  producer's  portion  of-the  payment  by 
providing  an  hiterest-free  loan.  This  k>an 
is  only  paid  bade  when  the  fund  is  in  a 
surphis  portion.  In  fiscal  year  1985-88 
the  base  price  exceeded  the  market 
price  throughout  the  year,  and  producers 
received  both  loan  and  grant  payments 
from  the  program  in  all  four  quarters. 


All  outstanding  interest-free  loans  as 
of  April  1, 1965  were  subsumed  imder 
the  New  Brunswick  Swine  Industry 
Financial  Restructuring  Program  (see 
section  18).  The  benefit  bom  the 
tntere8t-fr«e  loans  loans  provided  in 
fiscal  year  198&-66  will  accure-in  fiscal 
year  1986-67.  Therefore,  only  the  grant 
portion  of  this  program  provided  a 
benefit  during  the  review  period. 
■    The  calculate  the  benefit,  we 
allocated  half  the  total  stabilization 
payments  received  during  the  review 
period  over  the  total  live  weight  of 
swipe  produced  in  New  Brunswick 
during  the  review  period.  We  then 
weight-averftged  the  result  by  New 
Brunswick's  share  of  total  Canadian 
exports  of  this  merchandise  (minus  sows 
and  boars)  to  the  United  States.  On  this 
basis,  we  preliminarily  determine  the 
benefit  to  be  zero  for  sows  and  boars 
and  Can$O.OdOO(Q/Ib.  for  all  other  s«nne 
during  ttie  period  of  review. 

(9)  Newfoundland  Hog  Price  Support 
Program 

In  Aprit  1965,  the  Executive  Council  of 
Newfoundland  iiuthorfzed  the 
Newfoundland  Farm  Products 
Corporation,  which  acts  on  behalf  of  the 
provincial  government  to  pay  85  cents 
per  pound  ror  a31  hogs  indexing  80  or 
above  (which  do  not  include  sows  and 
boars)  that  were  purchased  by  tfatf' 
Corporation.  Iliis  price  was  paid 
regardless  of  the  prevailing  market 
price.  The  price  was  based  on  monthly 
deterininanoM  of  Input  tosta  of = 
prodhctfoio.  During  the  period  of  review, 
costs  were  approximately  91  cents  per  ~ 
pound,  and  the  market  price  averaged  70 
cents  per  poufid.  Producers  do  not 
contribute  to  this  program.  Hogs  are  the 
only  agricultural  commodity  t^t 
received  stabilization  payments  in 
Newfoundland  daring  the  period  of 
review.  Because  the  program  provided 
payments  that  were  limited  to  a  specific 
industry,  we  preliminarly  determine  that 
it  is  countervailable. 

Although  Newfoundi$ind  did  not 
export  hogs  to  the  United  States  directly 
during  the  review  period,  we  verified 
that  Newfoundland  exported  hogs  to 
Ontario  that  were  later  exported  to  the 
United  States  during  the  review  period. 
These  NewfouncHand  hogs  did  not 
qualify  for  stabilization  payments  bom 
die  Ontario  provincial  government  but 
did  form  the  basis  for  stabilization 
pajrments  fit>m  the  Newfoundland 
ptt>vincial  government.  Therefore,  to 
calculate  the  benefits,  we  divided  the 
gross  payments  on  swine  by  the  total 
live  weight  of  svnne  (minus  sows  and 
boars)  produced  in  Newfoundland 
during  the  period  of  review.  We  than 
weight-averaged  the  result  by 


Newfoundland's  share  (based  on  its 
exports  through  Ontario)  of  total 
Canadian  exports  of  this  merchandise 
(minus  sows  and  boars)  to  the  United 
States  during  the  period  of  review.  On 
this  basis,  we  preliminarily  determine 
the  benefit  bom  this  program  to  be  zero 
for  sows  and  boars  and  Can$0.00002/lb. 
for  all  other  swine. 

(10)  Nova  Scotia  Pork  Price  Stabilization 
Program  (NSPPSP) 

Pursuant  to  the  Nova  Scotia  Natural 
Products  Act  the  NSPPSP  was 
administered  under  the  Pork  Producers 
Mariceting  nan  of  August  9, 1983.  Hie 
program  was  terminated  on  September 
30, 1987.  The  purpose  of  the  program 
was  to  assure  price  stability  for  hogs  by 
compensating  farmers  for  fluctuations  in 
hog  prices  and  by  assuring  that 
producers  consistently  recover  direct 
operating  costs.  Participation  was  open 
to  all  hog  producers  who  sold  through 
the  Nova  Scotia  Pork  Price  Stabilization 
Board.  Maximum  eligibility  was      • 
establishftd  annually  according  to  the 
producers'  current  production  levels. 
Indexed  hogs  (pot  sows  and  boars)  yvere 
the  only  a^odtural  copimbdity  that 
received  stabilization  payments  during 
the  period  of  review.  Because  ttie  . 
stabilization  payinents  were  limited  to  a 
specific  industry,  we  preliminarily  find 
them  to.be'countervailable. 

"the  NSPPSP  was  funded  by  producer 
and  provincial  government  . 
contributions.  Each  quarter,  the  Board 
set  and  reviewed  the  base  price  to 
reflect  current  direct  out-of-pocket 
operating  coste.  During  periods  of  high 
prices,  producers  built  equity  in  the  fund 
with  their  contributions.  When  the 
market  price  fell  below  the  stabilization 
price,  the  producers  received  a 
deficiency  payment  which  equaled  the 
difference  between  the  two  prices.  Hcdf 
of  the  payment  was  contributed  by  the 
provincial  government  The  other  half 
was  drawn  from  the  producer's  equity  in 
the  fund.  When  the  producer's  equity 
was  exhausted,  the  provincial 
government  assumed  the  producer's 
portion  of  the  stabilization  payment  in 
the  form  of  an  interest-free  loan. 
Because  market  prices  did  not  exceed 
the  base  prices  during  the  period  of 
review,  payments  were  made  in  all  four 
quarters  of  the  review  period.  During  the 
period  of  review,  the  producers  di9  not 
contribute  to  the  fund.  In  addition! 
because  of  an  extended  period  of  low 
market  returns  with  no  support 
payments,  a  one-time  supplementary 
payment  of  CanSZ  per  cwt  was  given  to 
producers  during  the  period  of  review. 

On  September  20, 1985,  the 
Government  of  Nova  Scotia  amended 


this  program  by  eliminating  the  interest- 
free  loan  element.  The  total  amount  of 
the  stabilization  payment  is  now  a  grant 
only.  However,  producers  continue  to  be 
liable  for  interest-free  loans  provided 
before  fiscal  year  1985-66.  Therefore, 
the  benefit  during  the  review  period 
consists  of  the  total  stabilization 
payments  received  in  the  review  period, 
which  are  grants,  plus  the  interest  on  the 
outstanding  loan  balance  as  of  the 
beginning  of  fiscal  year  1985-86.  We  do 
not  know  the  outstanding  loan  balance 
as  of  the  beginning  of  fiscal  year  1985- 
86.  As  the  best  information  available, 
we  have  assumed  that  the  outstanding 
loan  balance  is  equal  to  half  the  amount 
of  the  total  stabilization  payments  made 
during  the  review  period. 

To  calculate  the  benefit  we 
considered  the  total  amount  of  the 
stabilization  payments  received  in  the 
review  period  as  a  grant  We  treated  the 
outstanding  loan  balance  as  a  one-year 
interest-free  loan.  We  took  the 
difference  between  the  zero  interest  rate 
charged  on  these  loans  and  the  national 
average  short-term  commercial  rate  for 
comparable  agricultural  loans  and 
multiplied  this  interest  differential  by 
the  outstanding  loan  balance.  We 
allocated  the  grant  and  loan  benefits 
over  the  toal  five  weight  of  swine 
produced  in  Nova  Scotia  during  the 
review  period.  We  then  weight-averaged 
the  result  by  Nova  Scotia's  share  of  total 
Canadian  exports  of  this  merchandise 
(minus  sows  and  boars)  to  the  United 
States.  On  this  basis,  we  preliminarily 
determine  the  benefit  to  be  zero  for 
sows  and  boars  and  Can$0.000002/lb. 
for  all  other  swine  during  the  period  of 
review. 

(11)  Prince  Edward  Island  (PEI)  Price 
Stabilization  Program 

In  accordance  with  the  PEI  Natural 
Products  Marketing  Act  the  PEI  Hog 
Commodity  Marketing  Board 
established  the  PEI  Price  Stabilization 
Program  in  1974.  The  purpose  of  the 
program  is  to  provide  income  stability  to 
hog  producers.  The  Stabilization  Board 
and  the  provincial  lending  authorities 
meet  quarterly  to  determine  the  level  of 
support  prices.  Support  levels  are  set  at 
95  percent  of  the  cost  of  production.  If 
the  weekly  market  price  of  hogs  exceeds 
the  support  price  by  Can$3.00,  producers 
contribute  to  the  fimd.  If  the  weekly 
maiiiet  price  falls  below  the  support 
price  plus  Can$3.00,  the  producers  do 
not  contribute  to  the  fimd.  Whenever  the 
weekly  price  of  hogs  is  below  the 
support  price,  the  PEI  Hog  Commodity 
Board  makes  stabilization  payments 
bom  the  fund  of  one-half  the  difference 
between  the  two  prices.  Half  the 
payment  is  contributed  by  the  provincial 


government  and  the  other  half  is  drawn 
bom  the  producers'  equity  in  the  fund. 
In  the  event  that  produces'  equity  in  the 
fund  is  exhausted,  die  provincial 
government  assumes  the  producers' 
portion  of  the  stabilization  payment  in 
the  form  of  an  interest-free  loan,  which 
is  repaid  when  the  fund  is  in  a  surplus 
position.  During  the  period  of  review, 
the  producers  did  not  contribute  to  the 
fund. 

Payments  are  made  only  on  hogs 
indexing  between  67  and  114  (not  sows 
and  boars).  Participation  in  the  program 
is  voluntary,  and  there  are  no  minimum 
production  requirements.  However, 
producers  are  only  eligible  to  receive 
stabilization  payments  on  the  number  of 
hogs  equal  to  the  average  number  of 
hogs  marketed  in  the  previous  quarter, 
up  to  a  ceiling  of  4.300  hogs  per  year. 

The  Natural  Products  Marketing  Act 
established  marketing  boards  for  hogs, 
dairy  products,  tobacco,  pedigreed  seed, 
pulp  trees,  meat  eggs,  and  cole  crops. 
However,  hogs  were  die  only 
agricultiiral  commodfty  Uiat  received 
stabilization  payments  during  the 
review  period.  Because  this  program 
provided  payments  that  were  limited  to 
a  specific  industry,  we  preliminarily  find 
it  to  be  countervailable. 

To  calculate  the  benefit,  we  used  the 
same  methodology  as  described  under 
the  Nova  Scotia  stabilization  program 
(see  section  lOJ.  On  this  basis,  we 
preliminarily  determine  the  benefit  to  be 
zero  for  sows  and  boars  and 
Can$0X)0003/lb.  for  all  other  swine 
during  the  period  of  review. 

(12)  Quebec  Farm  Income  Stabilization 
Insurance  Programs  (FISI) 

In  accordance  with  the  "Loi  sur 
I'assurance-stabilisation  des  revenus 
agricoles"  (tiie  FISI),  the  Government  of 
Quebec  established  stabilization 
schemes  for  producers  of  various 
commodities,  including  feeder  hogs  and 
weaner  pigs.  The  schemes  are 
administered  by  the  Regie  des 
Assurances  Agricoles  du  Quebec  (the 
Regie),  a  crown  corporation.  The 
purpose  of  the  schemes  is  to  guarantee  a 
positive  net  annual  income  to 
participants  whose  income  is  lower  than 
the  stabilized  net  aimual  income.  The 
stabilized  net  annual  income  is 
calculated  according  to  a  cost  of 
production  model  that  includes  an 
adjustment  for  the  difference  between 
the  average  wage  of  farm  workers  and 
the  average  wage  of  all  other  workers  in 
Quebec.  When  the  annual  average 
income  is  lower  than  the  stabilized  net 
amiual  income,  the  Regie  makes  a 
payment  to  the  participant  at  the  end  of 
the  year. 


The  schemes  are  funded  two-thirds  by 
the  provincial  government  and  one-third 
by  producer  assessments.  Participation 
in  a  stabilization  scheme  is  voluntary. 
However,  once  a  producer  enrolls  in  a 
program, %e  must  make  a  five-year 
commitment.  The  maximum  number  of 
feeder  hogs  eligible  to  be  insured  is 
3,000.  and  a  maximum  of  400  sows  may 
be  insured.  Whenever  the  balance  in  Uie 
FISI  account  is  insufficient  to  make 
payments  to  participants,  the  provincial 
government  lends  the  needed  funds  to 
the  program.  The  principal  and  interest 
on  these  loans  are  repaid  by  the  Regie 
using  the  producer  and  provincial 
contributions. 

The  Government  of  Quebec  contends 
that,  because  this  program  covers  11 
commodities  that  together  comprise  71 
percent  of  commercial  farm  production 
in  the  province  of  Quebec,  the 
Department  should  not  consider  the 
program  to  be  targeted  to  specific 
industries.  We  have  considered  die 
Government  of  Quebec's  arguments.  In 
calculating  total  commercial  farm 
production,  the  Government  of  Quebec 
did  not  include  milk  products,  poultry, 
and  eggs,  which  made  up  almost  half  of 
Quebec's  total  agricultural  production  in 
1985.  By  including  these  products,  we 
find  that  the  proportion  of  total  farm 
production  in  Quebec  covered  by  the 
FISI  in  1985  was  much  less  than  that 
claimed  by  the  Government  of  Quebec. 
Therefore,  we  are  not  persuaded  by  the 
Government  of  Quebec's  arguments  and 
preliminarily  determine  that  this 
program  continues  to  be 
countervailable. 

To  calculate  the  benefit  we  followed 
the  sarnie  methodology  as  described 
under  the  Saskatchewan  SHARP 
program  (see  section  5). 

On  this  basis,  we  preliminarily 
determine  the  benefit  to  be  Can$0.0007/ 
lb.  for  both  sows  and  boars  and  all  other 
swine. 

(13)  New  Brunswick  Swine  Assistance 
Program 

In  1981-82,  the  Farm  Adjustment 
Board,  which  was  created  by  the  Farm 
Adjustment  Act  provided  interest 
subsidies  on  medQum-term  loans  to  hog 
producers  in  order  to  alleviate  high 
interest  charges  on  the  producers'  short- 
term  debt  for  operating  credit.  The 
program  was  available  only  to  hog 
producers  who  entered  production  or 
underwent  expansion  since  1979.  The 
loans  bore  a  five-year  term  and  an 
effective  interest  rate  of  10  percent 
Because  these  loans  were  provided  to  a 
specific  industry  at  noncommecial  rates, 
we  preliminarily  determine  that  they  are 
countervailable. 
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To  caloilate  the  benefit  from  tlos 
pragnuB,  we  divided  the  aggregate 
mterest  subsidy  by  the  total  bve  weight 
of  swine  produced  in  New  Bnmswick. 
We  then  weight-averaged  the  teniit  by 
New  Bruoawick's  ahare  of  tol^ 
Canadian  exports  of  swine  to  the  United 
States  in  the  period  of  review.  On  tiiis 
basis,  we  preiiminarily  determine  the 
benefit  frmn  this  prograoi  to  be 
CanS(U)0000003/lbi  for  both  sows  and 
boars  and  aU  odier  swine. 

(14)  New  Brmiswidc  Livestock 
Incentives  Program 

This  program,  which  operates  under  . 
the  New  Brunswick  Livestock  Incentives 
Act.  OC  71-544,  provides  free  loan 
guarantees  to  producers  for  purchasing 
breeder  and  feeder  animals.  In  addition. 
a  20-percent  refund  of  the  principal  is 
granted  to  farmers  upon  repayment  of 
the  breeder  loans.  We  preliminarily 
determine  that  this  program  is 
countervailable  because  it  is  provided  to 
a  specific  industry  on  terms  inconsistent 
with  commercial  considerations.  This 
program  affects  only  sows  and  boars, 
which  are  old  breeders. 

To  cakolate  the  benefit,  we  multiplied 
the  total  amount«f  loans  given  to  hog 
producers  during  the  period  of  review  by 
0.75  percent  which  was  the  average 
commercial  cost  of  loan  guarantees  in 
New  Brunswick  during  the  p«iod  of  the 
investigation  (vre  used  this  as  the  best 
information  available  because  the 
Government  of  New  Bnmswick  did  not 
report  tiie  average  cost  of  commercial 
loan  guarantees  for  the  period  of 
review).  We  allocated  ^e  result  plus 
the  total  amount  of  refunds,  over  the 
total  live  wei^t  of  sows  and  boars 
prodaced  in  New  Aimswick  during  the 
period  of  review  and  then  «mght-      i 
averaged  that  amount  by  New  I 

Brunswick's  share  of  total  Canadian 
exports  of  live  swine  (the  only 
infonnatioii  available)  to  the  United 
States  during  the  period  of  review.  On 
this  basis,  we  preliminarily  determine 
the  benefit  fit>m  this  program  to  be 
Can$0.a0000535/lb.  for  sows  and  boars, 
and  zero  for  aU  other  swine. 

(15)  New  Brunswick  Hog  Marketing 
Prt^am 

Under  this  program,  the  livestock 
Branch  of  the  New  Bnmswick 
Department  of  Apioiltare  paid  the  New 
Kvnswick  Hog  Marketing  Board  64 
cents  for  each  hog  sold  during  the 
review  period  in  order  to  equalize  the 
cost  of  transporting  hogs  to  slao^ter 
facilities  in  all  area*  of  the  province. 

Because  this  program  is  provided  to  a 
specific  industry  and  constitutes 
government  assumption  ol 
transportation  costs,  we  preliminarily 


determine  that  it  is  coantervailaMe.  To 
calculate  the  benefit,  we  divided  the 
total  aaaantpaiitad  under  this  program 
by  the  total  live  weight  erf  bogs  produced 
in  New  Bnoiswick  during  the  the  period 
of  review.  We  then  weight-averaged  the 
reaolt  by  New  Brmswick's  share  of  total 
CanadiaB  exports  of  swine  to  the  United 
States  in  the  period  of  review.  On  this 
basis,  wepreiiaoinarily  determine  the 
benefit  from  this  program  to  be 
Can$OX)0000019/lb.  for  both  sows  and 
boars  and  all  otlwr  swine. 

(16)  New  Bnmswidc  Swine  Industry 
Financial  Restructuring  Program 

This  program  was  created  by  the 
Farm  Aidjustment  Act  (OC  SS-OB)  and 
became  effective  April  1. 1965.  During 
the  period  of  review,  the  Government  of 
New  Brunswick  panted  hog  producers 
indebted  to  the  Board  a  rebate  of  the 
interest  on  that  portion  of  their  total 
debt  (the  "residual  debt")  that  on 
March  31. 1984,  exceeded  the  "standard 
debt  load."  The  standard  debt  load  is 
defined  in  the  progarm  regulations  as 
the  amount  of  debt  which  a  stvinlfe 
producing  unit  can.  in  the  opinion  of  the 
Board,  reasonably  be  expected  to 
service.  Tlie  residual  debt  does  not 
begin  to  accrue  interest  again  until  the 
debt  load  is  no  longer  "excessive." 

We  preliminarily  determine  that  this 
program  is  count^^ilable  because  it 
provides  noncommercial  loan  terms  to  a 
specific  indnstry.  We  consider  both  the 
interest  rebate  and  the  interest  holiday 
to  confer  benefits.  However,  because  the 
interest  holiday  did  not  begin  until  April 
1, 1985,  the  benefit  from  this  portion  of 
the  program  does  not  occur  until  April  1, 
1988,  which  is  outside  this  revie  period. 
''  To  calculate  the  benefit  we  divided 
the  amount  of  the  rebate  by  the  total  live 
wei^t  of  hogs  produced  in  New 
Brunswrick  during  the  period  of  review. . 
We  then  wei^t-averaged  the  result  by 
New  Brunswick's  share  of  total 
Canadian  exports  of  swine  to  the  United 
States  in  the  period  of  review.  On  this 
basis,  we  prelimtnarily  determine  the 
benefit  to  be  Can$0.e0000154/lb.  for  both 
sows  and  boars  and  all  other  swine. 

(17)  Nova  Scotia  (NS)  Swine  Herd 
Health  Policy 

The  Nova  Scotia  Department  of 
Agriculture  and  Marketing  administers  a 
herd  health  program  whereby  it 
reimburses  vetninarians  for  housecalls 
made  to  breeder^  of  commercial  and 
purebred  bvestodc  Because  this 
program  provides  payments  that  are 
limited  to  spectfic  industries,  we 
preliminarily  determine  it  is 
countCTvailable.  This  program  affects 
ooly  sows  and  boars,  which  are  old 
breeders.  To  calculate  the  benefit  we 


divided  the  total  reimbursements  by  the 
total  live  weight  of  sows  and  boars 
produced  in  Nova  Scotia  during  the 
period  of  review.  We  then  wei^t- 
averaged  the  result  by  Nova  Scotia's 
share  of  total  Canacfian  exports  of  live 
swine  (the  only  information  available) 
to  the  United  States  during  the  period  of 
review.  On  tftis  basis,  we  preliminarily 
determine  the  benefit  to  be 
Can)DXX)000e4e/lb.  for  sows  and  boars, 
and  xero  for  aD  ofter  swine. 

(18)  Nova  Scotia  (NS)  Transportation 
Asristance 

The  NS  Department  of  Agriculture 
and  Marketing  provides  grants  to  the  NS 
Hog  Marketing  Board,  which  in  turn 
distributes  the  funds  to  producers,  in 
order  to  equalize  the  coet  of  transporting 
hogs  to  slau^ter  facilities.  The  fimds 
are  availabLe  only  to  fanners  who 
produce  and  slaughter  their  hogs  in 
Nova  Scotia.  Because  this  program  does 
not  affect  live  swine  exported  to  the 
United  States,  we  preliminarily 
determine  that  it  is  not  countervailable. 

(19)  Ontariq  Farm  Tax  Reduction 
Program 

This  program  provides  eligible 
farmers  with  a  rebate  of  80  percent  of 
municipal  propoty  taxes  levied  on  farm 
properties  the  products  of  which  have  a 
^06s  value  of  Cani6,000  in  eastern  or 
northern  Ontario,  and  Can$B,000 
elsewhere  in  Ontario.  There  is  no 
restrictioa  on  the  types  of  farm  products 
that  are  digible.  nor  is  it  neoessaty  that 
the  products  actually  be  sold.  Any 
resident  of  Ontario  may  receive  a  rebate 
if  he  owns  and  pays  taxes  on  eligible 
properties.  Because  the  eligibility 
criteria  vary  depending  on  the  region  of 
Ontario  in  which  the  farm  is  located,  we 
preliminarily  determine  that  this 
program  is  ooantervailable.  Since  all 
farmers  in  Ontario  w^ose  gross  output  is 
at  least  CaB4B,Q00  are  elig&le  to  receive 
payments  under  this  program,  this 
program  is  countervailable  only  to  the 
extent  that  farmers  in  eastern  and 
northern  C^itario  whose  gross  output  is 
between  Cait&JOOO  and  Can$B.Cl00 
receive  benefits. 

In  our  final  determination  (50  FR 
25105),  we  were  not  able  to  determine 
tile  portion  of  hog  formers  in  eastern 
and  northern  Ontario  hi  the  $5,000  to 
$8,000  gross  output  range.  Therefore,  we 
calculated  the  bNenefit  by  dividing  the 
portion  jof  the  total  payout  under  this 
program  that  represented  the  proportion 
of  swine  proda^d  in  all  of  Ontario  to 
total  agricultural  production  in  all  of 
Ontario.  In  this  review,  we  have 
collected  more  accurate  information. 
From  the  Canaifian  census,  we  found 


that  16  percent  of  all  Ontario  farmers 
have  sales  valued  between  $5,000  and 
$9,999.  Although  ihe  subsidy  is  paid  to 
farmers  in  the  $5,000  to  $8,000  range,  the 
census  data  is  the  only  available 
breakdown  of  production  according  to 
output  level.  We  have  therefore  used  it 
as  the  best  information  otherwise 
available.  We  multiplied  the  16  percent 
by  the  amount  paid  under  this  program 
to  swine  farmers  in  eastern  and 
northern  Ontario  during  the  period  of 
review.  We  allocated  this  amount  over 
the  total  live  weight  of  swine  produced 
in  Ontario  during  the  period  of  review. 
We  then  weight-averaged  the  result  by 
Ontario's  share  of  total  Canadian 
exports  of  this  merchandise  to  the 
United  States  during  the  period  of 
review.  On  this  basis,  we  preliminarily 
determine  the  benefit  fttjm  this  program 
to  be  Can$0,00003182/lb.  for  both  sows 
and  boars  and  all  other  swine. 

(20)  Ontario  (Northern)  Livestock 
Prc^ams 

The  Northern  Livestock  Improvement 
Program  reimburses  fanners  for  up  to  20 
percent  of  the  purchase  cost  of  breeding 
stock,  including  dairy  cows,  heifers,  beef 
bulls,  rams,  ewes,  and  boars.  A 
maximum  of  Can$l,500  may  be 
reimbursed  to  an  individual  during  a 
three-year  period.  Swine  producers  are 
reimbursed  for  a  maximum  of  Can$100 
per  boar.  The  Northern  Livestock 
Transportation  Assistance  Program 
reimbiuses  the  producers  living  in 
northern  Ontario  50  percent  of  the  costs 
of  transporting  high  quality  breeding 
stock  from  southern  and  northern 
Ontario  and  33.30  percent  from  Quebec 
and  western  Canada.  These  programs 
affect  only  sows  and  boars,  which  are 
.old  breeders. 

Because  these  programs  provide 
payments  that  are  limited  to  livestock 
producers  in  northern  Ontario,  we 
preliminarily  determine  that  they  are 
countervailable.  To  calculate  the 
benefit,  we  divided  the  total  payments 
to  hog  producers  under  these  programs 
by  the  total  live  weight  of  sows  and 
boars  produced  in  Ontario.  We  then 
weight-averaged  the  result  by  Ontario's 
share  of  Canadian  exports  of  live  swine 
(the  only  information  available)  to  the 
United  Stales  during  the  period  of 
review.  On  this  basis,  we  preliminarily 
determine  the  benefit  to  be 
Can$0.00002866/lb.  for  sows  and  boars, 
and  zero  for  all  other  swine. 

(21)  Prince  Edward  Island  (PEI)  Hog 
Marketing  and  Transportation  Subsidies 

The  PEI  Department  of  Agriculture 
and  Marketing  provides  grants  to  one 
hog  packer  in  order  to  defi'ay  the  cost  of 
processing  and  transportation.  We 


preliminarily  determine  that  this  portion 
of  the  program  is  not  countervailable 
because  it  is  given  only  to  a  packer  of 
pork  products,  and  the  countervailing 
duty  order  covers  only  live  swine. 

TTie  Government  of  PEI  also  provides 
transportation  grants  to  hog  producers 
in  the  western  part  of  the  province  in 
order  to  equalize  the  cost  of  producing 
hogs  in  different  parts  of  the  province. 
Because  this  portion  of  the  program 
provides  payments  that  are  limited  to  a 
specific  industry  and  a  specific  region, 
and  because  this  portion  benefits  live 
swine,  we  preliminarily  determine  that  it 
is  countervailable. 

In  this  review,  the  PEI  Government 
provided  no  information  on  this 
program.  Therefore,  as  the  best 
information  available,  we  used  the 
amended  rate  determined  for  the  period 
of  the  original  investigation.  On  this 
basis,  we  preliminarily  determine  the 
benefit  from  this  program  to  be 
Can$G.00005/Ib.  during  the  period  of 
review  for  both  sows  and  boars  and  all 
other  swine. 

(22)  Prince  Edward  Island  (PEI)  Swine 
Development  Program 

The  Department  of  Agricult;u«  and 
Marketing  pays  a  bonus  to  breeders  who 
purchase  boars  or  purebred  and 
crossbred  gilts.  The  boars  and  gilts  must 
meet  certain  Record  of  Performance 
standards  and  are  sold  as  breeding 
stock.  Because  this  program  provides 
payments  that  are  limited  to  a  specific 
industry,  we  preliminarily  determine 
that  it  is  countervailable.  This  program 
affects  only  sows  and  boars,  which  are 
old  breeders. 

To  calculate  the  benefit  from  this 
program,  we  divided  the  total  payments 
by  Uie  total  live  weight  of  sows  and 
boars  produced  in  PEI  during  the  period 
of  review.  We  then  weight-averaged  the 
result  by  PEI's  share  of  total  Canadian 
exports  of  live  swine  (the  only 
information  available)  to  the  United 
States  during  the  period  of  review.  On 
this  basis,  we  preliminarily  determine 
the  benefit  to  be  Can$o:o0004476/lb. 
during  the  peiod  of  review  for  sows  and 
boars,  and  zero  for  all  other  swine. 

(23)  Prince  Edward  Island  Interest 
Payments  on  Assembly  Yard  Loan 

The  PEI  government  assumed  the 
interest  on  a  loan  granted  to  hog 
producers  for  the  purpose  of 
constructing  a  hog  assembly  yard. 
Because  this  interest  assumption  is 
limited  to  a  specific  eiiterprise.  we 
preliminarily  determine  that  it  is 
countervailable. 

We  treated  die  Interest  payment  due 
during  the  review  period  as  a  grant  and 
expensed  it  in  the  review  period.  We 


divided  the  grant  by  the  total  live  weight 
of  hogs  produced  in  ^I  during  the 
period  of  review.  We  then  weight- 
averaged  the  result  by  PEI's  share  of 
total  Canadian  exports  of  this 
merchandise  to  the  United  States  in  the 
period  of  review.  On  this  basis,  we 
preliminarily  determine  the  benefit  fi-om 
this  program  to  be  Can$0.00000002/lb. 
during  the  period  of  review  for  both 
sows  and  boars  and  all  other  swine. 

(24)  Quebec  Special  Credits  for  Hog 
Producers  * 

Under  the  t^rms  of  the  "Loi  favorisant 
un  credit  speciat^ur  les  producteurs 
agricoles  au  cour&ide  periodes 
critiques,"  all  a^cultural  producers  are 
eligible  for  reimbursement  of  interest  on 
low-interest  loans  made  by  chartered 
banks  or  savings  and  loan  associations 
during  critical  periods.  Critical  periods 
are  defined  as  natural  disasters,  an 
unexpected  and  uncontrollable  drop  in 
prices,  or  a  lower  than  designated  level 
of  production  in  a  designated  region  for 
reasons  beyond  the  control  of 
producers. 

In  our  final  determination,  we 
determined  that  this  program  was 
limited  to  specific  industries  and  was 
countervailable  because  it  requires  a 
special  government  regulation  in  order 
for  a  particular  commodity  group  to 
obtain  special  assistance.  We  have 
reconsidered  this  issue.  Although  a 
special  regulation  is  required,  we 
verified  that  this  program  is  available  to, 
and  used  by,  all  agricultural  industries 
on  the  same  terms.  Therefore,  we 
preliminarily  determine  that  it  is  not 
countervailable. 

(25)  Saskatchewan  Financial  Assistance 
for  Livestock  and  Irrigation 

Pursuant  to  the  Agricultural  Credit 
Corporation  of  Saskatchewan  Act  the 
Agricultural  Credit  Corporation  of 
Saskatchewan  (ACS)  estabUshed  the  . 
Capital  Loan  Program,  which  provides 
loans,  grants  and  loan  guarantees  to 
farmers  for  purposes  related  primarily  to 
the  acquisition  and  production  of 
livestock.  In  our  final  determination,  we 
found  this  program  countervailable 
because  it  was  limited  to  specific 
enterprises  or  industries.  On  December 
13, 1985,  this  act  was  amended  by  Bill 
117,  which  eliminated  the  restrictions  to 
livestock  production  and  livestock 
products  from  the  definition  of  farming. 
Farming  now  includes  livetock  raising, 
bee  keeping,  fur  farming,  dairying,  tilling 
the  soil  or  any  other  activity  undertaken 
to  produce  agricultural  products. 

"The  Bill  also  eliminated  the  list  of 
specific  purposes  for  which  bans  are 
made.  Loans  and  grants  are  now  made 
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"for  prescribed  purposes  to  iarmen  to 
assist  or  enable  thm  to  devdop  or 
maintain  viable  fanning  cnerations."  In 
order  to  incorporate  A*  i^angss  made 
to  the  Bin,  the  ACS  regulations  now 
include  two  new  prograais — the 
Livestock  Cash  Advance  Program  and 
the  Production  Loan  Program — to  the 
existio^  Caidtal  Loan  Program,  the 
Guaranteed  Loan  Program,  and  the  Beef 
Industry  Assistance  Program.  ACS's 
client  base  has  now  been  expanded  to 
include  aLnost  all  Saskatchewan's 
farmers  in  a  broad  array  of  agncnltoral 
operations  and  in  all  regions  of 
Saskatdiewan.  Because  this  program  is 
now  availaMe  to.  and  used  by.  the  entire 
agricultural  sector  on  equal,  objective 
terms,  we  preliminarily  determine  that  it 
is  not  countervailable. 

(2^  Saakatdwwaa  Livestock  investment 
TaxCredil 

Saskatdiewan's  IflM  Livestodc  Tax 
Credit  Act  provides  tax  credits  to 
indfviduris,  partnerships,  co-operatives 
and  cofporatkms  wiio  own  and  feed 
livestock  in  Saskatdiewan  for  siau^ter. 
Claimants  must  be  residents  of 
Saskatchewan  and  pay  Saskatchewtut 
income  taxes.  BigiMe  daimuits  receive 
credits  of  CaniZS  for  eadi  boQ,  steer  or 
heifef,  Caotl.  for  each  Iamb  and  Can$3 
for  eadi  kog.  The  tax  credits  may  be 
carried  forward  far  seven  years.  There 
is  a  Piw^rwdedactton  firam  the  credit 
each  year  in  which  llw  cic<fit  is  used. 
The  credits  aost  be  included  as  taxable 
incoaie  die  year  after  receipt  The  credit 
is  availabia  to  lugs  iadexii^  80  or 
higher.  We  ptelteiittaiily  determine  diat 
this  progran  is  ooontarvailaUe  because 
it  is  provided  only  to  specific  tedastries. 

The  Government  of  Sasketchewan 
estimated  die  aggregate  amount  of  tax 
credits  received  by  hog  producers  in 
Rscal  year  iges-tt.  To  calculate  the 
benefit,  we  divided  Ihia  amouBt  minus 
the  CaiiSlOO  dednctiOB  for  each  of  the 
estipialed  nomber  of  hog  producer 
claifluuits,  by  the  total  live  wei^t  ai  live 
swine  produced  in  Saskatchewan.  We 
then  wei^-averaged  the  result  by 
Saskatchewan's  share  of  total  exports 
(minus  sews  and  boors)  of  tins 
merchandise  to  the  United  States  during 
the  period  of  review.  On  this  basis,  we 
pretiminahly  determine  die  benefit  to  be 
zero  for  sows  and  boars  and 
Can$0.0000B302/lb.  for  all  odier  swine. 

(27)  Saskatchewan  Livestock  Stock 
Advance  Program  (SLCAP) 

Tltt  SLCAP  provides  livestock 
producers  %vith  interest-free  loans  to 
enable  the  producers  to  meet  imraedite 
cash  requirements  while  retaining  their 
animals  for  future  sale.  The  first  intCTest 
payment  under  this  program  became  due 


in  August  UMS.  Becaase  there  were  no 
interest  payments  due  in  fiscd  year 
19es-88k  we  prelknteartty  determine  Uiat 
there  was  no  benefit  firora  this  pro-am 
during  the  review  period. 

(28)  Ontario  Weaner  Ptg  Stabilization 
Plan 

Pursuant  to  the  Farm  Inoome 
Stabibiatioa  4ct  (FISA).  die 
Govemoiattt  of  Ontario  operated  a 
weaner  pig  stabilisatioo  program  finaa 
April  1. 1080  dirougb  March  31. 1086. 
The  intent  of  the  program  was  to 
provide  producers  of  weaner  pigs  «vith 
support  payments  In  any  pnxhiction 
peiodin  which  the  average  raaricet  price 
for  that  period  feU  below  a  certain 
support  price.  The  market  and  support 
prices  were  based  oo  data  used  1^  the 
federal  government  for  its  ASA 
slaughter  hog  pro-am.  Partidpation  in 
the  program  was  vohmtary,  and  funding 
for  die  program  was  provided  by  the 
proviaolal  goveimnent  and  die 
participating  producers  in  the  ratki  of 
two  to  one. 

In  our  final  detemdnation  (SO  PR 
25110),  we  stated  diat  this  program  had 
been  statutorily  terminated  on  March  31, 
1985  and  that  no  payments  under  tUs 
program  had  been  made  since  1881. 
From  FISA's  annual  report  for  fiscal 
year  1988^  we  have  learned  that 
payments  were  made  under  this 
program  during  die  review  period 
Lacking  any  further  infoimation  on  this 
program,  we  prelinrinarily  deteradne 
that  it  is  coantervadaUe  and  that  two- 
thirds  of  the  paynMot  is  a  9«nt  We 
allocated  this  amoaat  over  the  total  live 
weight  of  swine  produced  in  Ontario 
during  tbe  review  period  and  then 
weight-averaged  that  result  by  Ontario's 
share  of  total  CmuKfian  exports  of  this 
mearchandise  to  the  United  States 
during  the  period  of  review.  On  this 
basis,  we  preliminarily  determine  the 
benefit  from  tliis  program  to  be  zero  for 
sows  and  boars  and  Can$0.00OS06/lb. 
for  all  other  swine. 

Preliminary  Resohs  of  Review 

As  a  result  of  our  review,  we 
preliminarily  detormie  the  net  subsidy 
to  be  Can$0.0O4147/lb.  for  slaughter 
sows  and  boars  and  Cai40Jtt2/lb.  for 
all  other  swine  for  the  period  April  3, 
1985  diraugh  March  3h  1986.  The  rate 
for  sows  and  boars  is  equivalent  to  0.32 
percent  ad  valorem.  The  Department 
considers  any  rate  less  than  0.50  percent 
to  be  de  minimis. 

The  Department  intends  to  instruct 
the  Customs  Service  to  liquidate, 
without  regard  to  countervailing  duties, 
shipments  of  sovrs  «id  boars  and  to 
assess  countervailing  duties  of 
Can$04)022/lb.  on  shipments  of  all  other 


-  live  swine  entered,  or  wMidraam  from 
waiahouee.  fior  oonsamption  an  or  after 
April  3. 1888  and  sxiMitod  on  or  b^ore 
MafdiStlSaS. 

As  provided  by  section  TSlfaXl)  of  ^^ 
Tariff  Act.  tin  Department  riso  intends 
to  iiifltiuct  fte  Coetoms  Service  to  waive 
cash  depoeMs  of  estimated 
cowntervailii^  daties  on  sh^iments  of 
slaoghter  sows  and  boars  and  to  collect 
cash  depoeHi  of  estimated 
coiurtervaittig  dttdes  of 'Cant0.022/lb. 
on  shipsMnls  of  aS  ottier  live  swine 
entered,  or  withdrawn  from  warehouse, 
for  consonqition  on  or  after  the  date  of 
publication  of  the  final  results  of  this 
review.  lUs  deposit  requirement  will 
remain  in  efEect  until  pid)Iication  of  the 
final  resalts  of  the  next  administrative 
review. 

Interested  parties  may  submit  written 
comments  on  these  prelfaninary  results 
within  30  days  of  the  date  of  publication 
of  this  notioa  and  aiay  leqaest  didoeure 
and/or  a  hearing  within  7  days  of  the 
date  of  publicatioa.  Any  hearing,  if 
requested.  ariU  be  held  30  days  from  the 
date  of  publication  or  the  next  workday 
followiag.  Any  request  for  an 
administrative  protective  order  must  be 
made  no  later  than  five  days  after  the 
date  of  publication.  The  Department  will 
publish  die  final  reeults  9I  due 
administrative  review  iadudlqg  the 
results  (rf  ito  analysis  of  issues  raiaed  in 
any  such  written  comments  or  at  a 
hearing. 

Tins  adminietrative  renew  and  notice 
are  in  accordance  adth  section  7Sl(a){l) 
of  die  Tariff  Act  (19  U.S.C.  ie75(a)(l)) 
andl9CFR3S5.ia 

Date:  fnne  3,  IWS. 
)oMph  A  SpetrU. 
Acting  Aaaiatant  Secretary,  Import 
AdmiaistTalion. 

[PR  Doc  8&-13397  piled  6-13-8&  8.-45  am] 
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Export  Ttada  Cartificato  of  Ravfow 

AOCNCv:  International  Trade 
Administration,  Commerce. 

ACTION:  Notice  of  issuance  of  an  export 
frade  certificate  of  review,  Application 
»a8-00003. 

summary:  The  Department  of 
Commerce  has  issued  an  export  trade 
certificate  of  review  to  TradeNet  - 
International  of  Washington,  Inc. 
(TradeNet).  This  notice  sammarizes  the 
conduct  for  which  certification  has  been 
granted. 

FOR  WRTIMR  MRMRMIKM  CONTACT: 

John  E.  Stiner.  Director.  Office  of  Export 
Trading  Company  Affairs,  International 


Trade  Admiaiatratten,  28^-377-5131. 
This  is  not  a  toU-free  number. 


summcNTARV  iNFORMwnoNc  Title  m 
of  tiha  Export  Tradmg  Company  Act  of 
1982  rdia  Act")  (Ptab.  L  97-290) 
authoriceathaSacretary  of  Conuaerce  to 
issue  cscparl  trade  cBtificales  of  review. 
The  regulations  implementing  Title  BI 
are  found  at  15  CFR  Part  325  (50  FR 1804, 
January  11, 1985). 

The  office  of  Biqtort  Tradiag  Company 
Affairs  is  Issaiag  ttiia  notice  pursuant  to 
IS  CFR  325.6(b),  which  requires  dw 
Department  of  Commerce  to  publish  a 
summary  of  a  certificate  in  the  Fedaial 
RegistW' Under  section  3a5(a)  of  the  Act 
and  IS  CFR  32S.ll(a),  any  person 
aggrieved  by  the  Secretary's 
detenninetfon  may.  within  30  days  of 
the  date  of  this  notice,  bring  an  action  in 
any  appropriate  district  court  of  the 
United  States  to  set  aside  the 
detemrination  on  the  gorund  that  the 
detetminatfon  is  erroneous. 

Descriptian  of  Ceriffiad  Cendnd 

Export  Trade 

Products 

Ab  piodaetSk 

Related  Services 

rnniidtiiig.  prodoct  research  and 
design,  mailceting  by  meaaa  of 
spadaBaed  promotion^  mailiogs  in 
con^unctiaB  wAh  tnde  shews  uid 
catabg  and  video  exiittiiU.  international 
nurlKt  lesearch  and  statistics, 
transportatna,  trade  documentatien  and 
freight  lerwawMug,  conunanicstioa  «id 
processing  of  foreign  ovdere  to  and  for 
exporten  and  foreign  piacliasers, 
insaranoe,  legal  assistance,  foreign 
exchange,  financing,  aad  taking  titic  to 
goods. 

Export  Markett 

The  Export  Maricets  include  all  parts 
of  the  worid  except  the  United  States 
(die  fifty  states  of  die  United  Stetes.  die 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands.  American  Samoa.  Guam, 
the  Commonwealth  erf  the  Northern 
Mariana  Islands,  and  the  Trust  Tenitcny 
of  the  Pacific  Islands). 

Export  Trade  Activities  and  Methods  of 
Operation 

TradeNet  may: 

1.  Enter  into  agreements  with 
individaal  sapphiers.  whereby  TradeNet 
agrees  to  act  as  the  sui^lier's  exclusive 
&(port  Intermediary  for  the  export  of 
Prodocte  and  the  provision  of  Related 
Services.  These  agreements  may  include 
the  folkwviag  provisions: 

a.  The  siq^)^^  may  agree  not  to  sell, 
directly  or  indirectly,  through  any  other 


Export  faitermediary.  to  ai^  Export 
Madlot^  and/or 

b.  TmdeNat  aril)  have  the  exdusive 
right  tocfasosoadtetha  to  reqiond  to 
hida.  BHdtetiena.  or  leqaesto  far  bids,  or 
other  sales  opporttntes. 

2.  Enter  iato  exduaive  agreeaients 
with  other  Export  bitaaaedieries. 
"Exdusive"  means: 

a.  The  Export  Intermediary  agrees  not 
to  represent  anyone  except  TradeNet  in 
the  sale  of  Products  or  the  provision  of 
Related  Services  hi  any  Report  Market, 
and/or 

b.  "Hte  Export  fartermediary  agrees  not 
to  bay  Aodacte  or  obtain  Rdated 
Services  from  anyone  except  TradeNet. 

3.  Enter  into  exclusive  agreements 
wilk  foreign  cnstfuaen  of  tlw  Products 
and  Related  Services.  "Exdusive" 
means  that  the  customer  ayuea  not  to 
buy  Products  er  (4»tate  Related  Services 
from  anyone  except  TradeNet. 

4.  Specify  in  the  agreements  described 
in  paragraphs  (1),  (2),  and  (3)  above: 

a.  The  price  at  wMdi  Products  wiD  be 
s«M  and  Related  Services  provided, 
and/or 

b.lli»  tenns  of  any  export  sale, 
including  quantities,  territories,  and 
customers. 

5.  Meet  and  negotiate  with  individual 
suppliere  or  ffoqia  of  siqiptima 
concerning  the  terms  of  their 
participation  in  each  bid,  invitation  or 
request  to  bid.  or  other  sales  epportmiity 
in  any  Export  Market  ' 

6.  In  the  course  of  the  negotiations 
described  in  paragraph  (5)  above, 
exchange  die  feBowing  information: 

a.  Iitfermation  that  is  already 
generally  available  to  the  trade  or 
piMic, 

b.  InformatiOB  that  is  spedfic  to  a 
particidar  Biqwrt  Market,  including,  but 
not  limited  to,  reports  and  forecasts  of 
sales,  prices,  terms,  customer  needs, 
selling  strategies,  and  product 
specifications  by  geogr^jhic  area  and 
by  individual  customers  within  the 
Export  Market. 

c.  Infoimation  on  expenses  specific  to 
exporting  to  a  particular  Export  Market 
(such  as  ocean  freight,  inland  freight  to 
the  terminal  or  port,  storage,  wharfage 
and  handling  charges,  insurance,  agents' 
commisfiions,  export  sales 
documenfation  and  service,  and  export 
sales  financing], 

d.  biformation  on  U.S.  and  foreign 
legislation  and  regulations  affecting 
sales  to  a  particular  Export  Market,  and 

e.  Information  on  TraideNef  s  activities 
in  the  Export  Markets,  including,  but  not 
limited  to.  custraners,  complaints  and 
quality  proUeras,  visits  by  customers 
located  in  the  Export  Maricets,  rep<Mls 
by  foreign  sales  representatives,  and 


mattera  concerning  die  contrads 
between  Tradrifet  and  its  suppliers. 

A  copy  of  each  certificate  will  be  kept 
in  the  btemational  Trade 
Admiirisfration's  Freedom  of 
Information  Itecords  Inspection  Facility, 
Room  4T02,  U.S.  Department  of 
Commerce.  14di  Street  and  Constitution 
Avenue  NW.,  Washfrigton,  DC  20230. 

Datc:)mDe7,igeB. 

Actii^r^ncior,  C^fieeef  Bxport  Trvdiag 
C»mpanfAffair%. 

[FR  Doc  a8-iaaaDFied  s-a-aft  MS  a4 


National  Marino  FMiarioa  Socvico. 


Mooting  "nial  to  PwtWIy  Cloaod  to  ttM 
Public 

AGENCY:  National  Marine  Fisheries 
Service  (TAIFS].  NOAA. 

TIME  AND  DATE:  Hie  meeting  will 
convene  at  8:00  a.m..  June  28.  ig6&  and 
ad)Ottm  at  approxxmalely  MXi  p-m.,  June 
2ft  1988. 

RACE:  Radisson  Saite  Resort.  12 
Park  Lane  HiHen  Hesd  Island.  Soudi 
Carolina. 

Status:  As  required  by  section  10(aK2) 
of  the  Federal  Advisory  Committee  Act. 
5  U.S.C  App.  (1982).  notice  is  hereby 
given  of  a  meeting  of  the  Marine 
Fisheries  Advisory  Committee 
(MAFAC).  Parts  of  this  meeting  will  be 
open  to  the  public.  The  remainder  of  the 
meeting  will  be  closed  to  the  public. 
MAFAC  was  established  by  the 
Secretary  of  Commerce  on  February  17. 
1971,  to  advise  the  Secretary  on  all 
living  marine  resoiuxa  matters  which 
are  die  responsibility  of  the  Department 
of  Commerce.  This  Cbmmittee  ensures 
that  the  living  marine  resource  policies 
aad  programs  of  this  Nation  are 
adequate  to  meet  the  needs  of 
commercial  and  recreational  fishermen, 
environmental,  stete,  consumer. 
academic  and  other  national  interests. 

Matten  To  Be  Considered 

Portions  Open  to  the  Public  June  28. 
1988,  8:00  a.m.-3:00  pjn..  in:4>acte  of 
natural  events  on  fishery  resources. 
NOAA  dknole  and  ^bal  change 
f»ogram.  bma  management,  marine 
debris,  model  seafood  surveillance 
program,  and  marine  fishing  license. 

June  29, 1988, 8:30  a.m.-12:0Onoon., 
interjurisdicti'onal  fisheries  management 
proposed  policy,  commercial  fisheries 
subcommittee  meeting  report  marine 
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recreational  fisheries,  fisheries       j 
legislation,  and  Hsheries  highlights. 

Portion  Closed  to  the  Public:  January 
29. 1988, 1:30-4:00  p.m.  (Executive 
Session],  budget  and  program  priorities. 

SUPPLEMENTARY  INFORMATION:  The 

Assistant  Secretary  for  Administration 
of  the  Department  of  Commerce,  with 
concurrence  of  the  General  Counsel, 
formally  determined  on  June  6. 1988, 
pursuant  to  section /10(d)  of  the  Federal 
Advisory  Committee  Act,  that  the 
agenda  item  to  be  covered  during  the 
Executive  Session  may  be  exempt  from 
the  provisions  of  the  Act  relating  to 
open  meetings  and  public  participation 
therein,  because  the  item  will  be 
concerned  with  matters  that  are  within 
the  purview  of  5  U.S.C.  §  552b(c)(9)(B) 
as  information  the  premature  disclosure 
of  which  will  be  likely  to  significantly 
frustrate  the  implementation  of 
proposed  agency  action.  (A  copy  of  the 
determination  is  available  for  public 
inspection  and  duplication  in  the 
Central  Reference  and  Records 
Inspection  Facility,  Room  6628, 
Department  of  Commerce.)  All  other 
portions  of  the  meeting  will  be  open  to 
the  public. 

KM  RMTHER  INFORMATION  CONTACT 

Aiui  &nith.  Executive  Secretary,  Marine 
Fisheries  Advisory  Committee. 
Constituent  Affairs  Staff-Fisheries. 
Office  of  Legislative  Affairs,  NOAA, 
Washington.  DC  20235.  Telephone:  (202) 
673-5429. 

Date:  June  9, 198&  ! 

James  E.  Douglas,  )r.. 

Deputy  Assistant  Administrator  for  Fis/teries. 
[FR  Doa  88-13376  Fded  6-13-88:  8:45  am) 

BNJJNa  CODE  3S10-0»4I 


[ModWamon  Na  1  to  Ptrmit  No.  541) 

Marine  Mammals;  Permit  Modification: 
The  North  Wind  Undersea  Instltuta 
(P339A) 

Notice  is  hereby  given  that  pursuant 
to  the  provisions  of  §  218.33  (d)  and  (e> 
of  the  Regulations  Governing  the  Talung 
and  Importing  of  Marine  Mammals  (50 
CFR  Part  216).  Public  Display  Permit  No. 
541  issued  to  the  North  Wind  Undersea 
Institute,  610  City  Island  Avenue.  Qty 
Island,  New  York  10464.  is  modified  as 
follows: 

Section  B.5  through  7  are  added: 

5.  The  Holder  may  conduct  studies  of 
the  cognitive  and  behavioral  skills  of  the 
three  harbor  seals  authorized  in  A.l.  and 
their  ability  to  perform  useAil  functions 
tinder  realistic  conditions. 

6.  The  studies  authorized  in  B.5  shall 
be  conducted  at  the  North  Wind 
Undersea  Institute,  in  Orchard  Bay.  and 
in  the  two  coves  adjacent  to  Orchard 


Bay  as  described  in  the  modiHcation 
request.  These  activities  shall  not  be 
conducted  in  the  open  ocean.  The  Permit 
Holder  shall  submit  a  separate  permit 
application  for  authorization  to  conduct 
open-ocean  activities. 

7.  The  authority  to  do  this  research  is 
valid  until  December  31. 1992. 

This  modification  becomes  effective 
on  June  8. 1988. 

The  Permit,  as  modified,  is  available 
for  review  in  the  following  offlces: 

Office  of  Protected  Resource  and 
Habitat  Programs,  National  Marine 
Fisheries  Services,  1825  Connecticut 
Avenue  NW..  Room  805.  Washington. 
DC:  and 

Director.  Northest  Region.  National 
Marine  Fisheries  Service,  14  Elm  Street 
Federal  Building,  Gloucester, 
Massachusetts  01930-3799. 

Dated:  June  8. 1988.  _ 

Nancy  Faster. 

Director.  Office  of  Protected  Resources  and 
Habitat  Programs.  National  Marine  Fisheries 
Services.     , 

[FR  Doc.  88-13387  Filed  8-13-88:  8:45  amj 
BILUNO  COOC  Kie-2»4I 


National  Technical  Information 
Service 

Intent  To  Grant  Exclusive  Patent 
License;  Ccogen,  Inc. 

The  National  Technical  Information 
Service  (NTIS).  U.S.  Department  of 
Commerce,  intends  to  grant  to  Ecogen, 
Inc..  having  a  place  of  business  in 
Langhome,  Pennsylvania  an  exclusive 
right  in  the  United  States  to 
manufacture,  use.  and  sell  products 
embodied  in  the  invention  entitled 
"Starch  Encapsulation  of  Biocontrol 
Agents,"  U.S.  Patent  Application 
072,205.  The  patent  rights  in  this 
invention  have  been  assigned  to  the 
United  States  of  America,  as 
represented  by  the  Secretary  of 
Agriculture. 

The  proposed  exclusive  license  will 
be  royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C.  209 
and  37  CFR  404  J.  The  proposed  license 
may  be  granted  unless,  within  sixty 
days  from  the  date  of  the  published 
Notice.  NTIS  receives  written  evidence 
and  argimient  which  establishes  that  the 
grant  of  the  proposed  license  would  not 
serve  the  public  interest 

Inquiries,  comments  and  other 
materials  relating  to  the  intended, 
license  must  be  submitted  to  Douglas  J. 
Campion.  Office  of  Federal  Patent 


Licensing,  NTIS,  Box  1423.  Springfield, 

VA  22151. 

Douglas ).  Campion. 

Associate  Director,  Office  Federal  Patent 

Licensing.  National  Technical  Information 

Service,  U.S.  Department  of  Commerce. 

[FR  Doc.  8a-13357  Filed  6-13-88;  a-45  am) 
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Intent  to  Grant  Exclusive  Patent 
License;  Larimer  &  Van  Uew 
Associates 

The  National  Technical  Information 
Service  (NTIS).  U.S.  Department  of 
Commerce,  intends  to  grant  to  Larimer  & 
Van  Uew  Associates,  bavifig  a  place  of 
business  at  Sevema  Park.  Maryland  an 
exclusive  license  in  the  United  States 
and  foreign  countries  under  the  rights  of 
the  United  States  of  America  to 
manufacture,  use.  and  sell  products  and 
use  methods  embodying  the  invention 
entitled  "Energy  Efficient  Asymmetric 
Pre-Swirl  Vane  and  Twisted  Ih-opeller 
Propulsion  System."  United  States 
Patent  Application  Serial  Number  7- 
183.578.  The  patent  rights  in  this 
invention  have  been  assigned  to  the 
United  Stales  of  America,  as 
represented  by  the  Secretary  of 
Transportation  and  will  be  transferred 
to  the  Secrelary  of  Commerce. 

The  proposed  exclusive  license  will 
be  royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C.  209 
and  37  CFR  404.7.  The  proposed  license 
may  be  granted  unless,  within  sixty 
days  from  the  date  of  this  published 
Notice,  NTIS  receives  written  evidence 
and  argument  which  establishes  that  the 
grant  of  the  intended  license  would  not 
serve  the  public  interest 

Inquiries,  comments  and  other 
materials  relating  to  the  intended 
license  must  be  submitted  to  Charles  A. 
Bevelacqua.  Office  of  Federal  Patent 
Licensing,  NTIS.  Box  1423,  Springfield, 
VA  22151. 
Douglas ).  Campion, 

Associate  Director.  Office  of  Federal  Patent 
Licensing.  National  Technicallnformation 
Service.  U.S.  Department  of  Commerce. 
[FR  Doc.  88-13329  Filed  fr-13-68;  8:45  am) 

MUNia  CODE  3S10-OMI 


Intent  To  Grant  Exclusive  Patent 
Ucensa;  Tri  Bio  Laboratories,  Inc. 

The  National  Technical  Information 
Service  (NTIS).  U.S.  Department  of 
Commerce,  intends  to  grant  to  Tri  Bio 
Laboratories,  Inc.,  having  a  place  of 
bitsiness  at  State  College,  Pennsylvania, 
an  exclusive  right  subject  to  an  existing 
license,  in  the  United  States  and  certain 
foreign  countries  to  manufacture,  use. 


and  sell  products  embodied  in  tke 
inventioa  entiriad  Tloriiey  Senen 
Extender."  U.S.  Patent  4.329^337.  The 
patent  rights  in  this  invention  Imvc  been 
assigned  to  tlie  United  States  af 
Amaica.  as  repceKnled  bjr  the 
Secretary  of  Agriculture. 

The  pnipaaed  tteenee  mM  he  royalty- 
bearing  and  w8l  comply  with  the  terms 
and  coaditiens  of  35  U.S.Q  209  and  37 
CFR  404.7.  The  propoeed  iieense  laay  be 
granted  unless,  within  sixty  dayv  from 
the  date  of  the  published  Notice,  tfUS 
receives  written  evidence  and  argument 
whidi  estabhrtes  that  the  grant  of  the 
proposed  Kcense  would  not  serve  the 
public  interest 

Inquires,  comments  and  o&ei 
materials  relating  to  the  intended 
license  must  be  submitted  to  Douglas  J. 
Campion,  Office  of.  Federal  Patent 
Licensing.  NTIS.  Box  1423s  Springfield, 
VA  22151. 
Dougiaa  |.  Caaapioo, 

Office  Federal  Putatl  Liceiming.  Natkmal 
Tectniail  Informaliaa  Service.  US 
Department  of  Commerce.  , 

[FR'  Doc.  88-13356  Filed  e-13-«8(  8:45  am] 
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Intent  To  Grant  Excfushts  Patent 
License;  Tri  Bio  Lat>oratorfes,  Inc.,  et 
at 

The  National  Technicsl  biforraetion 
Service  (NTIS),  U.S.  Deperfment  of 
Commerce,  intraids  to  grant  to  Tri  Bio 
Laboratories,  btc.,  bavfng  tr  i^ace  of 
business  in  State  College,  Permsyfrania, 
and  Salsbury  Laboratories,  Inc.,  having 
a  place  of  busmess  in  Charles  City, 
Iowa,  a  co-exciosive  right  in  the  United 
States  and,  perhaps,  in  certain  fQ{eign 
countries  to  manufacture,  use,  and  sell 
products  embocfied  in  the  invention 
entitled  "Serotype  2  Marek's  Disease 
Vaccine,"  U.S.  Patent  AppKcalion 
071,949.  The  patent  rights  in  tlu's 
invention  have  been  assigned  to  the 
United  States  of  America,  as 
represented  by  the  Secretary  of 
Agriculture. 

The  proposed  liceise  wiU  be  royalty- 
bearing  and  will  comply  with  the  terms 
and  conditions  of  35  U.S.C.  209  and  37 
CFR  404.7.  The  proposed  license  may  be 
granted  unless,  within  sixty  days  from 
the  date  of  this  published  Notice.  NTIS 
receives  written  evidence  and  argument 
which  establishes  that  the  grant  of  the 
proposed  license  would  not  serve  the 
public  interest 


hKioifies.  comments  and  other 

materials  relating  to  the  intended 

Keenee  mast  be  swbimtfed  to  EloBgies ). 

Cmifiiuih  Office  of  FMersi  Patent 

Licensing.  NTlSi  Bex  1423,  Springfieid. 

VA  22151. 

tMujlBS  J.  campion. 

Office  of  Federal  Patent  iKeoBing,  Nationaf 

Technicaf  bifartnatfon  Service.  U.S. 

Department  afCommtive. 

[FR  Doc.  88-t33SB  FHetf  6-13-88:  ft45  amJ 
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COMMirrEEFORTHE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Hmm  and  Amended 
Import  Limits  for  Certain  Cotton,  Wool 
and  Man-Mads  FR>erTexfils  Products 
Produced  or  Manufactured  In  Jamaica 

|iutea.l«88. 

agency:  Committee  for  the 

Implementation  of  Texfile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  estabU'shing 
and  amending  limits. 

EFFECTIVE  DATE:  July  1, 1988. 

Authority:  Executive  Order  116S1  of  March 
3, 197Z,  as  amoided;  section  204  of  the 
A^cultural  Actof  ]96B,  asamendfed  f7 
U.S.C.  ISM). 

FOR  FUflTMER  INFORMATION  CONTACT: 

Naomi  Freeman,  IntematioBal  Trade 
Specialist  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce. 
(202)  377-4Z12.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Statos  Reports  posted  on  the 
bufletin  boards  of  each  Customs  port. 
For  information  on  embargoes  and  quote 
re-openings,  call  f202)  377-3715. 

SUPPIfMENTARY  mFOMMATION:  During 

recent  negotiations  between  the 
Governments  of  the  United  States  and 
lamaica,  agreement  was  reached  to 
amend  end  extend  the  current  Bilateral 
Textile  Agreement  through  December 
31, 1992. 

A  copy  of  the  agreement  is  available 
from  the  Textiles  Division,  Economic 
Bureau,  MS.  Department  of  Slate.  (202) 
647-1996. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  is 
available  in  the  Correlation:  TextUe  and 
Apparel  Categories  with  Tariff 
Schedules  of  the  United  States 
Annotated  (see  Federal  Register  notice 
52  FR  47745.  dated  December  11. 1987). 


Also  see  52  FR  49185.  published  on 
Decendier  30;  19S7  and  53  PR  8798. 
puUished  on  March  17. 1968. 

The  tetter  to  die  Commissioner  of 
Ctistom  and  the  actions  taken  piu^uant 
to  it  are  not  designed  to  implement  alt  of 
the  provisions  of  the  bilateral 
agreement  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions.  < 

James  H.  Babb, 

Chariman,  Committee  for  the  ImplementatioB 
of  Textile  Agreements 

Committee  for  tlie  Imptw— nlsHon  af  TUxtils 
Agreements 

June  9, 1988. 

Commissioner  of  Customs, 
Department  of  the  Treasury, 
Washington.  D.C.  20229. 

Dear  Mr.  Commiasiooer  This  dicectMK 
amends,  but  does  not  canceL  tite  directive 
issued  to  you  on  December  24. 1987  by  liie 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements,  concerning  ianporU 
into  the  United  States  of  certain  cotton,  laaa- 
made  fiber,  ai\k  blend  and  otlier  vegetable 
fiber  textiles  and  textile  products,  produced 
or  manufactured  in  Jamaica  and  exported 
during  the  period  which  began  on  January  1. 
1988  and  extends  ItuxMigti  December  31. 1988, 

Effective  on  July  1. 198a  the  directive  of 
December  24. 1987  is  hereby  amended  to 
establish  new  and  amend  current  timits  for 
cotton,  wool  and  man-made  Tiber  textilfs 
products  in  the  following  categories, 
produced  or  mamifactured  in  Jamaica  and 
ejqMMled  dortng  tlie  periods  indicated  lieFow: 


Cat^oqp 


338/33B/638/63S.- 
347/348i«47/«4a.. 
352/652 


12-ino 
knit'  Uan  1. 
t9B8-0ec.  31. 


easiitoodozsn 

7S(UiOO<tasMi 
300,000  dozen 


'  Th«  limte  have  oof  been  adijstetf  to  account  fbr 
any  imports  exported  after  Dacamber  31.  fS87 


Categofy 


336/63S_ 
342/642.. 
3497649- 

447 


N«Mr  6-mo  fimit 

(July  1,  198B-Dec. 

31.  1966) 


49,0(X)  dbzen. 
125,000  doan. 
250,000  doxen. 
5.000  dozen. 


Textile  products  in  Categories  338/686, 
342/642.  349/849  and  447  which  have  been 
exported  to  the  Ihx'ted  States  prior  to  July  1. 
1988  shall  not  be  subject  to  this  directive. 

Textile  products  in  Categories  336/636, 


UM 
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342/842. 349/649  and  447  which  have  been 
released  from  the  custody  of  the  U.S. 
Customs  Service  under  the  provisions  of  19 
U.S.C.  1448(b)  or  1484(a)(l)(A]  prior  to  the 
effective  date  of  this  directive  ^all  not  be 
denied  entry  under  this  directive. 

The  Committee  for  the  Implementation  to 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(li. 

Sincerely, 
James  H.  Babb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

[FR  Doc.  88-13379  Filed  8-13-88:  8:45  ai») 
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Announcement  of  Guaranteed  Access 
Levels  for  Certain  Cotton,  Wool  and 
Man-Made  Fiber  Textile  Products 
Produced  or  Manufactured  in  Jamaica 

June  9, 198a  i 

agency:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA).  , 

AcnoN:  Notice.  I 


row  FURTHER  INFORMATtON  CONTACT 

Naomi  Freeman.  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce. 
(202)  377-4212. 

SUimARV:  During  recent  negotiations 
between  the  Governments  of  the  United 
States  and  Jamaica,  agreement  was 
reached  to  establish  guaranteed  access 
levels  for  properly  certified  cotton,  wool 
and  man-made  fiber  textile  products  in 
Categories  336/638,  342/642  and  447 
which  are  assembled  in  Jamaica  from 
fabric  fonAed  and  cut  in  the  United 
States  and  exported  from  Jamaica 
during  the  period  which  begins  on 
January  1. 1989  and  extends  through 
December  31. 1989. 

The  purpose  of  this  notice  is  to  advise 
the  pubhc  that  on  July  1, 1988,  U.S. 
Customs  will  start  signing  the  first 
section  of  the  form  ITA-370P 
accompanying  shipments  of  cut  parts  in 
Category  338/636.  342/642  and  447 
exported  from  the  United  States  for 
assembly  in  Jamaica.  The  goods 
assembled  from  these  cut  parts  are  for 
export  from  Jamaica  diunng  the  period 
January  1. 1989  through  December  31. 
1989.  Assembled  goods  exported  from 
Jamaica  prior  to  January  1, 1989  will  be 
denied  entry  under  the  Special  Access 


Program:  they  may  be  entered-with  a 

regular  visa. 
A  copy  of  the  current  bilateral  textile 

agreement  is  available  from  the  Textiles 

Division.  Economic  Bureau,  U.S. 

Department  of  State.  (202J  647-199a 
A  description  of  the  textile  categories 

in  terms  of  T.S.U.S.A.  nimibers  is 
available  in  the  CORRELATION:  Textile 
and  Apparel  Categories  with  Tariff 
Schedules  of  the  United  States 
Annotated  (see  Federal  Register  notice 
52  FR  47745.  dated  December  11. 1987). 

James  H.  Babb. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

JFR  Doc.  88-13380  Filed  ft-13-88;  8:45  am] 
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New  Textile  Export  Visa  Forms  and 
Visa  and  Exempt  Certification  Stamps 
for  Certain  Textile  and  Apparel 
Products  from  Taiwan 

June  9. 1988.' 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

action:  Issuing  a  directive  to  the 
Commissioner  of  Customs  providing  for 
the  use  of  new  textile  export  visa  forms 
and  visa  and  exempt  certification 
stamps. 


EFFECTIVE  DATE:  July  1, 1988. 

Authority:  RO.  11651  of  March  3.1972,  as 
amended;  section  204  of  the  Agricultural  Act 
of  1956,  as  amended  (7  U.S.C.  1854). 

FOR  FURTHER  INTORMATION  CONTACr. 

Jennifer  Tallarico,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce. 
(202)  377-4212. 

SUPPLEMENTARY  INFORMATION:  A 

description  of  the  textile  categories  in 
terms  of  T.S.U.S.A.  numbers  is  available 
in  the  Correlation:  Textile  and  Apparel 
Categories  with  Tariff  Schedules  of  the 
United  States  Annotated  (see  Federal 
Register  notice  52  FR  47745,  dated 
December  11, 1987).  Also  see  37  FR 
20745.  published  on  October  3, 1972;  38 
FR  10132.  published  on  April  24. 1973: 
and  46  FR  2162.  published  on  January  8, 
1981. 

lames  H.  Babb. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 


/' 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

June  9, 1988. 

Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington.  DC 
20229. 

Dear  Mr.  Commissioner  This  directive 
further  amends,  but  does  not  cancel,  the 
directives  of  September  27. 1972,  as  amended, 
and  April  19, 1973,  as  amended,  which 
e8tablished._re8pectively,  an  export  visa 
arrangement  and  exempt  certification 
mechanism  for  certain  cotton,  wool,  man- 
made  fiber,  silk  blend  and  other  vegetable 
fiber  textiles  and  textile  products,  produced 
or  manufactured  in  Taiwan. 

Effective  on  July  1, 1988,  the  directives  of 
September  27, 1972  and  April  19, 1973  are 
amended  further  to  provide  for  the  use  of 
new  textile  export  visa  forms  and  visa  and 
exempt  certification  stamps  which  will  be 
issued  by  Taiwan  for  goods  exported  from 
Taiwan  on  and  after  July  1, 1988.  The  new 
forms  are  light  green  in  color  and  shall 
replace  the  Special  Commercial  Invoice 
currently  being  used.  The  new  visa  stamp 
will  be  circular  shaped  in  blue  ink.  The  new 
exempt  certification  stamp  will  be 
rectangular  shaped  in  blue  ink.  The  original 
visa  or  exempt  certification  shall  be  stamped 
on  the  front  of  the  original  export  visa  only. 

Facsimiles  of  the  new  forms  and  stamps 
are  enclosed  with  this  letter. 

Goods  exported  prior  to  July  1. 1988  that 
have  been  visaed  or  certified  for  exemption 
using  previously  aiithorized  forms  and 
stamps  shall  not  be  denied  entry  for 
consumption,  or  withdrawal  from  warehouse 
for  consumption,  into  the  Customs  territory  of 
the  Bnited  States  (i.e.,  the  50  States,  the 
District  of  Columbia  and  the  Commonwealth 
of  Puerto  Rico),  provided  they  are  in 
accordance  with  previous  requirements. 

The  actions  taken  with  respect  to  the 
authorities  in  Taiwan  and  with  respect  to 
imports  of  cotton,  wool,  man-made  fiber,  silk 
blend  and  other  vegetable  fiber  textiles  and 
textile  products  in  Taiwan  have  been 
determined  by  the  Committee  for  the 
Implementation  of  Textile  Agreements  to 
involve  foreign  affairs  functions  of  the  United 
States.  Therefore,  these  directions  to  the 
Commissioner  of  Customs,  which  are 
necessary  for  the  implementation  of  such 
actions,  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 
Sincerely, 
James  H.  Babb, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 
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ORIGINAL 


TEXnUE  EXPOBT  VISA  /  INVOICE  OF  TAIWAN.  R.O.C. 


l.*ciR(4tMLIMt.l 
SOUKNHK  t  MtKSS 


onnoiw 


COKICMC  IMMK  i  MOMSS) 


WMS  •  MWMts  w  MOMca  wsomum  v  ceois  t  «t»ito  rnmuw 


ViMM.  KMn; 


..'(  (;.i:;vi 


if.  4>e^4  %  Hl-Xtk  MiK  Of  Msrtwsisu  wtHtiUM  or  iw  cipwhii 


TAIWAN,  R.O.C. 

(S83> 


4  *o«*a«*<t 


OMHKKHIIMOKI  W  4  MK 


7   »l^8JI|otUOIIO(t<CC(flUI 


8.  «.«»f  «.tt^«  UMB  W  SMI  I  n»*l  «»IU( 


10TtiT««Ml<tSj 


12.  ait  4UUITH* 


'    (nN4IS  OltaJMS) 


U.«r«l  WM.IMUK 
'.     fW  us  OOUMb 


If  A*.*>K  vxi*  COSTS  W)T  inauMO  J^  foe  lom  imim 


MS  OgCWKIHSMU  K  MNtUMlEO  M  US(  OFMt  WSUSK  SIMKCOKH  IUHMTION  MD  iNtlfmUHON 


I*.  l-«4M*tt^    OWWCif  MflHODITliS  SlMf  i  SiGMTWt 


-^^W^lj" 


/f.n  '% 


Visa  No.  : 


8tw   02240^ 


Category  :  ^Ol- 


Qusniity  :  500LBS 


^Signature  : 


n,,.    Mar.    8.    1988 


n.K-ft^tW  OOMMTENIMIhOIKMSVMIIfS'i^liCOIOtiM 


TAIWAN  TEXTILE  FEDERATION 

TTFBi;iLDING 

22.  AI  KUO  EAST  ROAD 

TAIPEI.  TAIWAN  . 

REPUBLIC  OF  CHINA 

TELEX:  23143  TTFROC  TAIPEI 

CABLE  ADDRESS:  "TTFROC"  TAIPEI 

TELEPHONE:  (02)  341-7251 

TELEFAX:  (02)  392-3855 


ROCTTF-7000 


f,-^ :  $^m^^tii«in^»t.^ 
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OMGIWAL 


1 41^  l^f34^4Mi^«ii%  ^  0£.lSl^l|^:t 

TEXTILE  gXPORT  VISA  /  INVOICE  OF  TAiWAW.  M.O.C 


MS  gwMon  Mu  k  iMim>TfD  »asivmi  wmbm.  smMotn.  »iioi«twi  mo  hhwwutio* 


i*.ftMMi«i#  coMmoit  MiBMiBu  vmm  \  vamm. 


C«rtific«e    NO    100001 
Exempt  Item: 

Pincushions 

QHamity: 

500 LBS 

Sitnaiwe:      ^tf      W    j* 
P^     April   27.    1988 

TAIWAN  TEXULE  FEDERATION 


TAIWAN  TEXTILE  FEDERATION 

TTFiUlLDING 
22.  Al  KUO  EAST  ROAO 

TAIPEI.  TAIWAN 

REPUBLIC  OF  CHINA 

TELEX:  23143  TTFROC  TAIPEI 

CABLE  ADDRESS:  "TTFROC"  TAIPEI 

TELEPHONE:  (02)  341-7251 

TELEFAX:  (02)  392-38S5 


ROCTTF-7061 

[FR  Doc  88-13381  Filed  6-13-68;  a-45  am] 
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Announcement  of  Requeet  for 
Bialeral  Textile  ConsuKatlone  With  the 
GMtvemment  of  Thailand  To  fieview 
Trade  laCategortes  670-L  and  «70 

June  a  198a 

agency:  Committee  for  the 

implementation  of  Textile  Agreements 

(CITA). 

action:  Notice. 

Authority:  B.0. 11651  of  March  3, 1972,  as 
amended;  Section  104  of  the  Agrioiltural  Act 
of  1956;  a»  amended  (7  U.S.C.  1864);  Article  3 
of  the  Arrangement  Regarding  International 
Trade  in  Textiles 

FOR  FURTMEIi  INRMIMATION  contact: 

Ross  Arnold,  International  Trade 
Specialist  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  infonDation  on 
categories  ^n  which  consultations  have 
been  requested,  call  (202)  377-374a 
SumjaKNTARV  mformation:  On  May 
25. 1968.  the  Ck>vemment  of  the  United 
States  requested  consultations  with  the 
Goyemmenl  of  Thailand  regarding 
luggage  in  Categories  670^  (TSUSA 
numbers  706.3415, 706.4130  and  706.4135) 
and  870,  produced  or  manufactured  in 
Thailand. 

The  purpose  of  this  notice  is  to  advise 
the  public  that  if  no  solution  is  agreed 
upon  in  consultation  with  Thailand,  the 
Committee  for  the  Implementation  of 
Textile  Agreements  m,ay  later  establish 
limits  for  the  entry  and  withdrawal  from 
warehouse  for  consumption  of  man- 
made  fiber,  silk  blend  and  oOier 
vegetable  luggage,  produced  or 
manufactured  in  Thailand  and  exported 
during  the  twdlve-month  period  which 
began  on  May  25, 1988  and  extends 
throui^  May  24. 1989.  at  levels  of 
6.082.616  pounds  for  Category  6704.  and 
5.917.287  pounds  for  Category  870. 

There  is  not  ourently  a  visa 
requirement  for  exports  oi  Categories.'  ' 
670-L  and  870  from  Thailand  to  the ,  ••" ' 
United  States.  If  visas  for  these   . 
categories  will  be  required  at  any  tisM. 
in  the  biture,  advance  notice  will  b«;  v .  > 
given  in  the  Federal  Reenter.     •: 

Summary  market  statements 
concerning  these  cat^oriea  follow  this 
notice.      , 

Anyone  wishing  to  comment  or 
provide  data  or  biformation  regarding 
the  treatment  of  Categories  e7(M:,  and 
870.  or  to  comment  on  domestic 
production  or  availability  of  products 
induded  in  the  categories,  is  invited  to 
submit  such  comments  or  iaformatioa  in 
ten  copies  to  James  H.  Babb.  Chairman. 
Committee  for  the  Implemantation  of 
Textile  Agreement  U^  Department  of 
Commerce,  Washingtoa  DC  20230. 

Because  the  exact  timing  of  the  . 
consultations  is  not  yet  certain. 


comments  should  be  submitted 
promptly.  Comments  or  information 
subniitted  in  response  to  this  notice  vdll 
be  available  for  public  inspection  in  the 
Office  of  Textiles  and  Apparel  Room 
H3100.  U.S.  Department  of  Commerce, 
14th  and  (Constitution  Avenue  NW 
Washington.  DC. 

Further  comment  may  be  mvited 
regarding  particular  comments  or 
information  received  from  the  public 
which  the  Committee  for  the 
Implementation  of  Textile  Agreements 
considers  appn^riate  for  fruther 
consideration. 

The  solicitation  of  comments 
regarding  any  aspect  of  ^  agreement 
or  the  implem^tation  thereof  is  not  a 
waiver  in  any  respect  of  the  exemption 
contained  in  5  U.S.C.  553(a)(1)  relating 
to  matters  which  constitute  "a  foreign 
affairs  function  of  the  United  States." 

The  United  States  remains  committed 
to  finding  a  solution  concerning  these 
categories.  Should  such  a  solution  be 
reached  in  consultations  with  the 
Government  of  Tliailand.  further  notice 
will  be  published  in  the  Federal 
Register. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  is 
available  in  die  CORRELATION:  Textile 
Apparel  Categories  with  Proposed  Tariff 
Schedules  of  die  United  States 
Aimotated  (see  Federal  Register  notice 
52  FR  47745.  published  en  December  la 
1987). 

lamMlLBabb. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Market  StatemeiU 

Category  970  Part— Man-Made  Fiber, 
Lug^ige.thailaod 

MAyi98a. 

Summary  and  CondUsions. 

>  •  VS.  imports  of  man-made  fiber 
luggage— Category  670  part— from 
lliailand  were  6.1  million  pounds  during 

'  the  year  ending  Fiebmary  1988.  nearly 
four  times  the  1.6  million  pounds 
baported  a  year  eariier.  In  the  year 
ending  February  1988.  Thailand  was  the 
fourth  largest  suH>lier  ef  man-made 
fiber  luggage,  accounting  for  foiu- 
percent  of  the  total  imports.  In  the 
previous  year.  Thailand  was  the  eighth 
largest  st^iplier.  supplying  one  percent 
of  total  imports. 

The  sharp  and  substantial  increase  of 
low-valued  man-made  fiber  luggage 
imports  from  Thailand  is  disrupting  the 
U.S.  market 

U.S.  Production  and  Maricet  Share 

U.S.  production  of  man-made  fiber 
iabric  for  luggage  remained  flat  at  21 


million  pounds  from  1985  through  1967. 
During  this  two  year  period  the  U.S. 
producers'  share  of  the  man-made  fibef 
luggage  market  dropped  four  percentage 
ppints  from  27  percent  in  1985  to  23 
percent  in  1987. 

U.S.  Import  and  Import  Penetration 

U.S.  imports  of  man-made  fiber 
luggage— Category  670  part — at  141 
million  pounds  in  1987  were  22  percent 
above  the  116  million  pound  1985  level 
The  import  to  domestic  production  ratio 
reached  336  percent  in  1987,  up  from  273 
percent  in  1985. 

Duty-Paid  Import  Values  and  U.S. 
Producers'  Price 

Approximately  97  percent  of  (Category 
670  part  imports  from  Thailand  during 
January-February  1988  entered  under 
TSUSA  No.  706.413&— man-made  fiber 
luggage,  not  braided.  These  imports  fiom 
Thailand  entered  at  low  duty-paid 
values,  resulting  in  wholesale  prices 
well  below  those  of  comparable  U.S. 
produced  luggage. 

Market  Statement 

Category  870— Luggage  of  Silk-Blend 
and  Vegetable  Fiber  Other  than  Cotton, 
Thailand 

May  1968. 

Summary  and  Conclusions 

U.S.  imports  of  (Category  870 
luggage — silk-blend  and  vegetable  fiber 
other  than  cotton — ^from  Thailand 
reached  5.9  million  pounds  for  die  year 
ending  February  1988,  making  Thailand 
the  number  one  supplier  accounting  for 
22  percent  of  total  (Category  670  imports. 
Imports  of  Category  870  from  Thailand 
were  4.4  million  pounds  during  the 
seven  month  period.  August  1987 
through  February  1988,  nearly  sixteen 
times  the  284  thousand  pounds  imported 
during  the  year  eariier  comparable 
period.*  During  the  latest  seven  months, 
August  1987  through  February  1988, 
Thailand's  share  of  Category  870 
imports  reached  28  percent 

Imports  of  silk-bknd  and  vegetable 
fiber,  other  than  cotton,  luggage  compete 
with  domestically  produced  man-made 
fiber  luggage.  The  U.S.  market  for  man- 
made  fiber  luggage.  Category  670  part 
has  been  disrupted  by  imports.  The 
sharp  and  substantial  increase  of 
Category  670  imports  fiom  Thailand  is 
exacerbating  the  disruption. 


'  Import  data  on  silk-blend  and  vegetable  fiber, 
other  than  cottoii.  luggage  started  to  be  collected  in 
Auguat  19BS.  Therefore,  directly  comparable 
Category  870  import  data  exiat  for  the  acven  month 
period*  August  1900  through  February  19p7  and 
August  1987  through  February  196S. 
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Import  Penetration  and  Mailcet  Sh»n 

The  nido  of  Onporia  to  productioa  'm 
Category  670  jMut  hia)age,1iu3«aMd  to 
330  percent  in  1967.  The  share  of  this 
market  held  by  domestic  laaHw&mtwet 
dropped  to  23  percent  in  1987.  When 
imports  of  Hie  ifoec^  competitive 
Category  670  are  included,  the  in(port  to 
production  ratio  increases  to  397  percent 
and  the  domestic  manufacturers'  share 
of  the  market  declines  to  20  percent. 

Du^  Paid  Impart  Vahies  and  UJS. 
Prodocer's  Prices 

Approximately  99  percent  of  Category 
670  impmts  from  Th^aad  diaiqg  ftm 
year  ending  February  1988  entered 
under  TSUSA  No.  706^3850— luggage  of 
vegetable  fibo-  exdudiqs  cotton.  Tlsse 
imports  from  Thailand  entered  at  krw 
duty-paid  vahies,  resttltin  in  wh(desale 
prioee  *feU  belovr  those  of  comparable 
U.S.  produced  luggage. 

[FR  Ooa  88-13378  Filed  &-!».«(  &45  aai| 


COMMODITY  FUTURES  TRAOINQ 
COMMISSION 

OMeago  Board  of  Trade;  Propossd 
AoMndmants  Ratartina  to  Partodte 
AdMUMnta  to  LocatkNial  Prioa 
DiffaranUaia  AppNcabla  to  DaNvariaa 
on  Iha  Soybean  Ol  Fotoraa  Contract 

Aoaicv:  ComraodSty  Futures  Trading 

Commission. 

ACnOM  Notice  of  proposed  contract 

market  rale  changes. 


«  The  Chicago  Board  of  Trade 

(taOT"  or  "ExdmngeT  ha«  submitted 
proposed  amendments  to  the  soybean 
oil  futwes  contract  estabiraUiig  an 
automatic  adjustment  mechanism  for 
changing,  on  an  annual  basis,  the 
locational  price  differentiais  applicaUe 
to  futures  deliveries  of  soybean  o3  in 
regular  warehouse  fiscBities  located  in 
non-par  deHvery  tenitories.  In 
accordance  with  section  5a{12)  of  tte 
Commodity  Exchange  Act  and  acting 
pursuant  to  the  audiority  delegated  by 
Commission  Regulation  140.96,  the 
Oirector  ot  the  DiviaiaD  of  Ecoiiomic 
Analysis  f'Division")  of  Ae  Commotfity 
Futures  Trading  CoRuaission 
("Comaiission")  has  determined,  on 
behalf  of  tiie  Commission,  that  this 
proposal  is  of  ma  jor  economic 
significance.  On  behalf  of  die 
Commission,  the  Division  is  requesting 
comment  on  this  proposaL 
DATK  Comments  must  be  received  oa  or 
before  July  14. 1988. 

ADDNcaa;  Interested  persons  should 
submit  their  views  and  comments  to 


lean  A.  Webb.  Secretary,  t^eaunedily 
Futures  TtacSog  Coaimiss!(»,  2033  K 
Street  NW..  WathJagton.  DC  20561. 
Reference  sheidd  be  made  to  ttie 
amendments  to  the  CBOT  soybean  ofl 
futures  contract. 

RM  FIMTMCR  INFOItMATIOM  CONTACT: 
Fred  Linse.  Division  of  Ecoaemic 
Analysis,  3033  K  Street  NW, 
Washiagton,  DC  20581.  telephone  (201) 
254-7303. 


.     ATiowUader 
the  soybean  oil  tatmea  conlnct's 
current  terms,  the  dehvery  area  is 
divided  into  five  distinct  delivery 
teniiooes.  Each  delivaiy  tenitacy  is 
assigned  a  price  diliereBtial  «Hikh  is 
applacaUe  to  the  deUyeiy  of  soybean  oil 
at  any  regular  waehoase  located  la  that 
territory.  The  par  delivery  territoiy  is 
the  Illinois  territory  (witich  iaohides  tiie 
central  and  netthem  parts  elHhnois). 
The  ooo-par  delivoy  tarrilaries  and 
their  associatod  piioe  dlfiiereniials 
currently  include:  the  Eastam  tenitoiy 
(which  iadadas  fodiaoa  and  parts  of 
Kentucky)  at  a  (.10/cwt  diacoant:  the 
Eastern  Iowa  territory  at  a  $.20/cwt 
discount:  the  Southwest  tsnitory  (which 
includes  parts  of  Missouri  and  Kansas) 
at  a  $,S0/cwt  disconnt  and  the 
Northwest  territory  (which  indsdes 
parts  of  Minnesota,  Iowa.  Nebraska  and 
South  Dakota)  at  a  lfi5/cwt  discont 
The  cuireot  tersu  of  the  futures  contract 
do  not  specify  a  procedure  for  routinely 
changing  the  contract's  locational  price 
differentials. 

The  proposed  amendments  to  the 
soybean  oil  hitures  contract  will 
estabUsh  a  method  for  autoraatically 
adjusting,  on  aa  annual  basis,  tlie 
locational  price  differentials  iqipIic^Uiie 
to  futures  deliveries  in  non-par  deUvery 
territories.  Under  the  terms  of  the 
proposal,  the  price  differential 
applicable  to  deliveries  in  each  non-par 
delivery  temtory  wHl  diange  by  no 
more  than  ten  cents  per  hnn'dredweig^t 
(loo  per  contract  of  fn,000  pounds)  from 
year  to  year  when  d^nges  are  reqiiired. 
Changes  will  not  necessarily  be  required 
in  each  year.  Adjustments  to  territorial 
differentials  will  be  calculated  by  the 
Exchange  and  pubU^ed  by  September 
15  of  eadi  3rear  for  application  to  all 
deliveries  made  in  the  subsequent 
calendar  year.  Tlie  boundaries  of  the 
existing  territories  would  not  be 
changed. 

Under  dw  proposal,  the  discounts 
currency  specified  in  the  Bxchai^e's 
regidations,  applicabfe  to  deliveries  in 
each  non-par  territory,  will  be  increased 
(decreased)  by  five  cents  per 
hundredweight  whenever  (1)  the 
average  ratio  of  the  number  of  registered 
warehouse  receipts  outstandhig  in  that 


tanitoiy  relativa  to  layilar  soybean 
processing  capaoitf  in  that  teoitsiy  is 
two  oTiBors  times  (nna  half  or  less)  the 
average  ratio  for  all  other  territories 

combined,  or  (2)  when  this  receipts/ 
capacity  ratio  for  the  par  flttnois 

Territory  is  ona-lialf  or  less  (two  or  more 
-  times)  the  receipts/capacity  ratio  for  aD 
other  territories  combined.  The 
adjustment  for  a  particular  non-par 
tsiritoiy  fier  the  following  year  co^  be 
ten  flenls  per  mmdredwelg^  If  both  of 
Ae  above  conditions  are  met  In  all 
cases,  delivery  in  ttie  Illinois  Territory 
will  be  at  the  contract  price. 

According  to  the  BwrhangB.  the 
prq;>osed  ameadmants  wil  adjust 
soybean  ofl  fotuces  di£EanntialB  so  that 
differendals  appUoable  to  deliveries  in 
the  iutures  muket  will  auuistaatly 
reflect  those  observed  in  the  vadatyiag 
cash  market  In  afMitjffni  dm  fffrhfii^tt 
expects  Ibe  amended  rules  to  enhanrr 
convogence  of  cash  and  fiitures  prices 
for  all  delivery  tenitories  while 
achieving  an  equUaUe  distribution  of 
delivenas  throughout  die  delivery  area. 
Tlie  Exchange  also  believes  that 
implementation  of  the  proposed 
amendments  will  result  in  certain 
benefits  including  the  fallowing: 
objective  rather  tfian  subjective 
detennlnation  of  applicable 
differentials,  riiortened  lag  time 
between  detenninadon  and 
implementatian  of  necessary  rtiai^f  in 
differentials,  and  gsadual  acQustment  of 
differentials.  The  Exchange  intends  to 
make  the  nroposed  amendments 
effective  tor  all  soybean  oil  fiitures 
contracts  listed  after  Commission 
approval 

Copies  of  the  proposed  amendments 
will  be  available  for  inspection  eA  die 
Office  of  the  Secretariat  Coanaodity 
Futives  Tiding  Coaniseion,  aoss  K 
Street  NW..  Washington.  DC  20661. 
Copies  of  the  uniaTi^JiHl  tenns  and 
coaditicms  can  be  obtained  dnoogh  the 
Office  of  die  Secretariat  by  mail  at  the 
above  address  m  by  telef^one  at  (202) 
254-6314. 

The  materials  submitted  by  die 
Exchange  in  support  of  the  proposed 
amendments  may  be  available  upon 
reqaest  prasnant  to  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and  the 
Commission's  regulations  thereunder  (17 
CFR  Part  1«  (1987)).  Requests  for  copies 
of  SQcii  materials  should  be  made  to  the 
FOI,  Privacy  and  Sunshine  Acts 
Compliance  Staff  of  the  Office  of  die 
Secretariat  at  die  Commission's 
headquarters  in  accordance  with  17  CFR 
145  J  and  1«.6. 

Any  person  interested  in  submitting 
written  data,  views  or  arguments  on  the 


proposed  amendments  should  send  such 
comments  to  Jean  A.  Webb.  Secretary, 
Commodity  Futures  Trading 
Commission.  2033  K  Street  NW., 
Washington.  DC.  by  the  specified  ctete. 

Issued  in  Washington,  DC  on  )une  9. 1988. 
Paula  A.  Toaiai. 

Director,  Division  of  Economic  Analysis. 
[PR  Doc.  88-13394  Filed  6-13-88: 8:45  am] 
SMJJNO  coec  «M1-«V« 

DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

Federal  Acquisition  Regulation  (FAR); 
Infonmation  Coltectloa  Under  OM8 
Review 

AOENCIES:  Department  of  Defense 
(DOD).  C^neral  Services  Administration 
(GSA),  and  National  Aeronautics  and 
Space  Administration  (NASA). 
action:  Notice. 

summart:  Under  the  provisions  of  the 

Paperwork  Reduction  Act  of  1980  (44 

U.S.C.  Chapter  35),  die  Federal 

Acquisition  Regulation  (FAR) 

Secretariat  has  submitted  to  the  Office 

of  Management  and  Budget  (0MB)  a 

request  to  review  and  approve  an 

information  collection  requirement 

concerning  Commerce  Patent 

Reguladons. 

ADDRESS:  Send  comments  to  Mr.  Ed 

Springer,  FAR  Desk  Officer,  Room  3235. 

NEOB,  Washington,  DC  20503. 

FOR  RNVTNCR  NVORMATION  CONTACT: 

Mr.  |ohn  Q-NeiR  Office  of  Federal 

Acquisition  and  Regulatory  Policy,  (202) 

523-^847. 

SUWLB(»fTARV  information: 

a.  Purpose 

As  a  result  of  the  Department  of 
ConautKe  (DOC)  publishing  a  final  Rule 
in  the  Federal  Rsgisiw  in4>lementing 
Pub.  L  ge-82a  (52  FR  8552,  March  18, 
1987)  a  revision  to  FAR  Subpart  27.3  is 
proposed  to  implement  the  DOC 
regulation  in  the  PAR. 

A  C^vemment  contractor  must  report 
all  subject  inventions  to  the  contracting 
officer,  submit  a  disclosure  of  the 
invention,  and  identify  any  publication, 
or  sale,  or  public  use  of  the  invention 
(52.227-ll(c);  52.228-12(c)  and  52.227- 
13(e)(2)).  (Contractors  are  required  to 
submit  periodic  or  interim  and  final 
reports  listing  subject  inventions 
(27.303(a)(2):  27.304-l(e)(l)  (i)  and  (ii): 
27.304-l(eK2)  (i)  and  (ii):  52.227-12(e)(7); 
52.227-14(e)(3)).  In  order  to  ensure  diat 


subject  inventions  are  reported,  the 
contractor  is  required  to  establish  and 
maintain  effective  procedures  for 
identifying  and  disclosing  subject 
inventions  (52.228-11,  Alternate  Vf; 
52.227-12(1X5):  52.227-13(^1)).  In 
addition,  the  contractor  must  require  his 
employees,  by  written  agreements,  to 
disclose  subject  inventions  (52.227- 
11(f)(2);  52,227-12(fK2):  52.227-13(e)(4)). 
The  contractor  also  hits  an  obligation  to 
utilize  the  subject  invention,  and  a^^e 
to  report  upon  request  the  utilization  or 
efforts  to  utilize  the  subject  invention 
(27.302(e);  52.227-ll(h);  52.227-12(h)). 

b.  Annual  Reporting  Burden 

The  annual  reporting  burden  is 
estimated  as  follows:  Respondents, 
1,200;  responses  per  respondent,  9.75; 
total  annual  responses,  11,700; 
preparation  hours  per  response,  3.9;  and 
total  response  burden  hours.  45,63a 

Obtaining  Copies  of  Proposals 

Requester  may  obtain  copies  fiom 
General  Services  Administration.  FAR 
Secretariat  (VRS),  Room  4041. 
Washington,  DC  20406^  teIe|Aone  (202) 
523-4755.  Mease  cite  OMB  Control  No. 
9000-OQXX.  Commerce  Patent 
Regulations. 

Dated:  (une  7. 1988. 
Matgaiel  A.  Willis, 
FARSecretariaL 
[FR  Doc  88-13362  Filed  &-13-8a-  8:45  am] 

SILUNQ  CODE  MSO-SI-a 


DEPARTMENT  OF  DEFENSE 
Department  of  the  Army 

Intermediate-Range  Nuclear  Forces 
Treaty;  Elimination  of  Psraliing 
Missiles;  Site  Determinatton 

Record  of  Decision 

The  U.S.  Army  is  required  to  eliminate 
its  Pershing  missiles  under  the  terms  of 
the  Intermediate-Range  Nudear  Forces 
{VtfB)  Treafy.  As  described  in  the 
Environmental  Assessment  (EA) 
published  in  Fetauary  1988,  four  sites 
were  studied  as  possible  elimination 
sites:  Pueblo  Army  Depot  Activity, 
Colorado;  Longhom  Army  Ammunition 
Plant  Marshall,  Texas;  Tooele  Army 
Depot  Tooele,  Utah:  Hercules  Tekoi 
Test  Range,  Skull  Valley,  Utah.  The  EA 
concluded  that  elimination  of  the 
Pershing  rocket  motors  could  be 
accomplished  at  any  of  the  sites  without 
significcuit  environmental  impact.  That 
conclusion  was  presented  in  a  Finding 
of  No  Significant  Impact,  which  was 
published  in  the  Federal  Register  and 
local  newspapers  in  late  February  and 
early  March  1988. 


The  IMP  Treaty  has  now  entered  into 
force,  and  the  U.S.  in  required  to  specify 
which  sites  it  intends  to  use  for 

elimination  of  Pershing  items. 
Accordingly,  the  Army  has  determined 
that  it  intends  to  use  Longhom  Army 
Ammunition  Plant  and  Pueblo  Army 
Depot  Activify  for  elimination  of 
Pershing  items.  This  decision  is  based 
on  the  consideration  that  this  action  can 
be  done  without  significant 
environmental  effects  at  any  of  the  sites, 
and  that  Longhom  is  an  Army  storage 
site  for  PIAs  and  Pueblo  is  the  Army's 
depot  for  maintenance  and  storage  of  . 
Pershings,  and  both  Longhom  and 
Pueblo  have  many  years  of  experience 
in  handling  rocket  motors.  The  other  two 
sites  remain  under  consideration  at  this 
time. 

Further  site-specific  environmental 
studies  will  be  conducted  at  the  sites  as 
appropriate. 
)oho  W.  SiMBnoo. 

Assistant  Secntary  of  the  Anny  flnstaHaUons 
and  Logistics). 
(FR  Doc.  88-13441  Filed  8-13-88: 8:45  am] 


Military  Traffic  Management 
Command;  MUltary/lndustry  MobUe 
Homes  Symposium;  Open  Meeting 

Announcement  is  made  of  meeting  of 
die  Military/industry  Mobile  Homes 
Symposium.  This  meeting  will  be  held 
on  7  July  1968  at  Headquarters,  Mihtary 
Traffic  Management  Command,  5611 
Columbia  Pike.  Falls  Church,  Virginia, 
and  will  convene  at  0930  hours  and 
adjourn  at  approximately  1500  hours. 

Proposed  Agenda:  The  purpose  of  the 
symposium  is  to  provide  an  open 
discussion  and  fi«e  exchange  of  ideas 
with  the  public  on  procedural  changes  to 
Personal  Property  Traffic  Management 
Regulation.  DOD  4500.34-R,  and  die 
handling  of  other  matters  of  mutual 
interest  concerning  the  Department  of 
Defense  Personal  Property  Shipment 
and  Storage  Program. 

All  interested  persons  desiring  to 
submit  topics  to  be  discussed  should 
contact  the  Commander,  Military  Traffic 
Management  Command,  ATTN:  MT- 
PPM.  at  telephone  number  756-1600, 
between  0800-1530  hours.  Topics  to  be 
discussed  should  be  received  on  or 
before  24  June  1988. 

Dated:  June  2. 198a 
Joseph  R.  MaiotU, 

Colonei.  GS,  Director  of  Penonai  Property. 
(FR  Doc.  88-13380  Filed  d-13-88;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

Proposed  Infonnation  CoNection 
Requests 

AOENCV:  Department  of  Education. 

ACTKMK  Notice  of  proposed  infonnation 
collection  requests. 

SUMMANV:  The  Director.  Informatioa 
Technology  Services,  invites  comments 
on  the  proposed  information  collection 
requests  as  required  by  the  Paperworic 
Reduction  Act  of  1980. 

DATES:  Interested  persons  are  invited  to 
submit  conunents  on  or  before  July  14. 
198a 


;  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Jim  Houser,  Desk  Officer; 
Department  of  Education,  Office  of 
Management  and  Budget,  726  Jackson 
Place  NW.,  Room  3208,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Margaret  B.  Webster, 
Department  of  Education,  400  Maryland 
Avenue  SW.,  Room  5624.  Regional 
Office  Building  3,  Washington,  DC 
20202. 

FOR  FUKTNCft  INFORMATION  CONTACT: 

Margaret  B.  Webster,  (202)  732-3915. 

SWFICMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  Chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(OMB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportimity  to  comment  on  information 
coUection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations. 

The  Director.  Information  Technology 
Services,  publishes  this  notice 
containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each  •  '-'i  ir 
proposed  information  coUectioh,   <  |- 
grouped  by  Office,  contains  the 
foUawing:  (1)  Type  of  review  requested, 
e.g..  new,  revision,  extension,  existing  or 
reinstatement;  (2)  title:  (3)  frequency  of 
collection:  (4)  the  affected  public;  (5) 
reporting  burden;  and/or  (6) 
recordkeeping  burden:  and  (7)  abstract 
OMB  invites  public  comment  at  the . 
address  specified  above.  C(^ies  of  the 
requests  are  available  from  Margaret 
Webster  at  the  address  specified  above. 


Dated:  June  9. 1968. 
CailMU.RiG*. 

Director  for  Information  Technology  Services. 

OfRce  of  Po^tsecondary  Education 

Type  of  Review:  Reinstalemertt. 

TiUe:  Procedures  for  Certification  of 
Need  Analysis  Servicers*  Systems. 

Frequency:  Annually. 

Affected  Public:  Individuals  or 

households;  businesses  or  other  for- 
profit;  non-profit  institutions. 

Reporting  Burden: 
Responses:  70, 
Burden  Hours:  35. 

Recordkeeping: 
Recordkeepers:  0. 
Burden  Hours:  0. 

Abstract-  Individuals  and  organizations 
that  operate  need  analysis  systems 
will  enter  into  agreement  with  the 
Department  and  complete 
procedural  requirements  in  order  to 
become  certified.  The  Department 
will  use  the  information  to 
administer  the  need  analysis  system 
for  campus-based  programs 
(Perkins  Loan,  Supplemental 
Educational  Opportunity  Grant  and 
College  WorkrStudy),  Income 
Contingent  Loan  and  Guaranteed 
Student  Loan  Programs  under  Part  F 
of  the  Higher  Education  Act  of  1965, 
as  amended. 

Office  of  Postsocondary  Education 

Type  of  Review:  Extension. 

Title:  Application  for  Fulbright-Hays 

Seminars  Abroad  Program. 
Frequency:  AionxaUy. 
Affected  Public:  Individuals  or 

households. 
Reporting  Burden: 
Responses:  1,000. 
Burden  Hours:  1,000. 
Recordkeeping: 
Recordkeepers:  0. 
Burden  Hours:  0. 
Abstract  This  form  will  be  used  by 
individuals  to  apply  for  grants 
under  the  Fulbright-Hays  Seminars 
Abroad  Program.  The  Department 
will  use  the  information  to  select 
educators  to  participate  in  the 
program. 

Office  of  Postsecondary  Educatfon 

Type  of  Review:  Revision. 

Title:  Application  for  Grants  under  the 

Jacob  K.  Javits  Fellows  Program. 
Frequency:  Annually. 
i4^ec<«/A;MG- Individuals  or 

households. 
Reporting  Burden: 

Responses:  ISOOw 

Burden  Hours:  7900. 
Recordkeeping: 

Recordkeepers:  0. 

Burden  Hours:  0. 


Abstract  This  form  will  be  used  by 
graduate  students  to  apply  for 
funding  under  the  Jacob  K.  Javits 
Fellows  Program.  The  Department 
will  use  the  information  to  make 
grant  awards. 

Office  of  Postsecondary  Education 

Type  of  Review:  New. 

Title:  Fiscal  Operations  Report  for  the 
Income  Contingent  Direct  Loan 
Demonstration  Project. 

Frequency:  Annually. 

Affected  Public:  State  or  local 

governments;  businesses  or  other 
for-profit;  non-profit  institutions. 

Reporting  Burden: 
Responses:  10. 
Burden  Hours:  100. 

Recordkeeping: 
Recordkeepers:  10. 
Burden  Hours:  .2. 

Abstract  Postsecondary  institutions 
that  have  participated  in  the  Income 
Contingent  Direct  Loan  Program 
submit  this  report  to  the 
Department.  The  Department  uses 
the  information  to  monitor  assets 
and  liabilities  of  the  fimd  and  to 
ensure  that  funds  have  been 
properly  managed. 

[FR  Doc.  88-13421  Filed  6-l»-«8;  BA5  amj 
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[CFDA  No.  84.0S5E) 

InvitatkNi;  AppUcstions  for  New 
Awards  under  the  Suppiemental  Funds 
Progrsm  for  Cooperative  Education 
Support  for  Fiscal  Year  1988 

Purpose:  Providesfunds  to  institutions 
°  of  higher  education,  on  a  formula  basis, 
to  initiate  a  program  of  cooperative 
education  or  to  improve  or  expand  an 
existing  cooperative  education  program. 
The  formula  is  based  on  the  number  of 
students  assisted  in  the  institution's 
cooperative  education  program  and  on 
the  amount  of  unused  College  Work- 
Study  Program  funds  that  are  available 
for  ntallotment  as  supplemental  funds. 

Deadline  for  Transmittal  of 
Applications:  August  6, 1988. 

Applications  Available:  ]\ine  27, 1986. 

A  vailable  Funds:  The  amount  of 
College  Work-Study  funds  available  for 
reallotment  as  supplemental  funds  for 
expenditure  for  this  program  will  not  be 
known  until  after  the  deadline  date  for 
filing  applications. 

Estimated  Range  of  Awards:  $500  to 
$169,000. 

Estimated  Average  size  of  A  wards: 
$9,000. 

Estimated  Number  of  Awards:  675. 

Project  Period:  12  months. 


AppUdMe  RegiJationa:  (a)  Hie 
Supplemental  Funds  Program  for 
Cooperative  Educvtieii  regulations  34 
CFR  Part  836.  as  amended  by  final 
regulations  published  in  the  Federal 
Register  on  August  5, 1967  (52  FR  29140); 
(b)  the  regulationa  governing  the 
Cooperative  Education  Pro^m  as 
published  in  the  Fedwal  Raptter  on 
August  5, 1967  (52  FR  29140);  and  (c)  the 
Education  Department  Gennal 
Administrative  Regulations  34  CFR  Parts 
74, 75. 77,  and  7a 

For  Applications  or  Information 
Contact:  Mrs.  Darlene  B.  Collins  or  Mrs. 
Karen  W.  Johnson  U.S.  Department  of 
Education.  400  Maryland  Avenue  SW.. 
Room  3022.  ROB-3,  Mail  Stop  3327. 
Washington,  DC  20202.  Tde^ione:  (202) 
732-4404  or  732-4860. 

Autliority:  42  U.S.C  2752^. 
Dated:  Jun*  8, 1988. 

KeiuMtbD.WUtoliM4. 

Acting  Aaaigtant  Secretary  for  Postsecondary 

Education. 

(FR  Doc.  88-13353  Fikd  8-U-e8;  &45  «d] 
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DEPARTMENT  OF  ENERGY 

Voluntary  Agreement  and  Plan  of 
Action  To  impleinent  the  IntemaUonal  ' 
Energy  Program;  Meetings 

In  accordance  with  section 
252(c)(l)(A)(i)  of  die  Energy  Policy  and 
Conservation  Act  (42  U.S.C 
6272(cHl)(A)(i)),  the  following  meeting 
notices  are  provided: 

I.  A  meeting  of  the  Industry  Advisory 
Board  (lAB)  to  the  Interaatioaal  Energy 
Agency  (lEA)  will  be  held  on  June  21. 
1988.  at  die  offices  of  the  lEA.  2,  rue 
Andre  Pascal.  Paris.  Prance,  beginning 
at  9:30  am.  The  agenda  for  the  meeting 
is  as  follows: 

1.  Opening  Remarks 

2.  Approval  of  die  Record  Note  of  the 

Industry  Advisory  Board  Meeting  of 
April  11. 1988 

3.  lEA  Test  Issues 

— Sixth  Allocation  Systems  Test 

(AST-4)  Preparation  and  Draft  Test 

Guide 
— ^Report  on  Submissions  of 

Questionnaires  A  and  B  Data  for 

AST-6 
— ^Teleconferencing  for  Voluntary 

Offer  Process 

4.  Preparation  for  Governing  Board 

Discussion  on  Emergency  Questions 
— Draft  Standing  Group  on  EDieigency 
Questions  (S^)  Report  to  the 
Governing  Board  on  Farther 
Improvements  to  Member 


Countries'  Early  Response  Capacity 
— Coordinated  Emergency  Response 

Measures  (CERM)  Test  Appraisal 

Report 
—CERM  Operations  Manual 
— 6EQ 1988  Program  of  Work 

5.  Other  Emergency  Preparedness  Issues 
— Member  Countries'  Replies  to 

Questionnaire  on  Compensation  for 
Early  Coordinated  finergency 
Response  Measures 
— Questionnaires  A  and  B  Preparation 
Fadhty 

6.  Future  Woric  Program 

7.  lAB  Organixation 

8.  Date  of  Next  Meeting 

II.  A  meeting  of  the  lAB  will  be  held 
on  June  22, 1988,  at  the  Centre  de 
Confierences  Internationales,  19  avenue 
Kleber.  Paris,  France,  beginning  at  9:30 
a.m.,  and  contineing  on  June  23, 1988,  at 
the  offices  of  the  lEA.  2  rue  Andre 
Pascal,  Paris,  France,  beginning  at  9:30 
a  jn.  This  meeting  is  being  held  in  order 
to-permit  attendance  by  representatives 
of  U.S.  company  members  of  die  lAB  at 
a  meeting  of  the  ISA's  %Q  which  is 
scheduled  to  be  held  at  the  aforesaid 
locations  on  those  dates.  The  agenda  for 
the  meeting  is  under  the  control  of  die 
SEQ.  It  is  expected  daat  the  following 
draft  agenda  will  be  followed: 

1.  Adoption  of  the  Agenda 

2.  Summary  Record  of  the  59th  Meeting 

3.  AST-6 

—AST-6  Preparations 
— AST-e  Draft  Test  Guide 
— Report  on  Submissions  of . 
Questioimaires  A  and  B  for  AST-O 

4.  Preparation  for  the  Governing  Boerd 

Discussions  on  Emergency 

Questions 
—Draft  SEQ  Report  to  die  Governing 

Board  on  Further  Improvements  to 

Member  Countries'  Early  Re^KMise 

Capadty 
—CERM  Activities 

•  CERM  Test  Appraisal  Repwt 

•  CERM  Operations  Manual 
—lSi89  Program  of  Work 

5.  Other  Emergency  Preparedness  Issues 
— Member  Countries'  Emergency 

Response  Program  Reviews — 
Second  Cyde 

•  New  Zealand 

— ^Member  Countries'  Replies  to 
Questionnaire  on  "Compensation" 
for  Early  Coordinated  Eniergency 
Response  Measures 

— Questionnaires  A  and  B  Preparation 
Facility 

6.  Other  Topics 

—End-May  Oil  Maricet  Report 
— Base  Period  Final  Consumption 
(2Q87— 1Q88) 

7.  Any  Other  Business 

8.  Date  of  Next  Meeting 


As  provided  in  section  2S2(c](l)(A)(ii) 
of  the  Energy  Policy  and  Conservation 
Act,  the  lAB  meeting  ia  open  only  to 
representatives  of  members  of  the  lAB, 
their  coimsel,  representatives  of  the 
Departments  of  Energy,  Justice,  State, 
the  Federal  Trade  Commission,  and  the 
General  Accounting  Office, 
representatives  of  Committees  of 
Congress,  representatives  of  the  lEA, 
representatives  of  the  Commission  of 
the  Europeen  Communities,  and  invitees 
of  the  LAB  or  die  lEA.  The  SEQ  meeting 
is  open  only  to  the  aforesaid  persons, 
representatives  of  members  of  the  SEQ, 
and  invitees  of  the  SEQ. 

Issued  in  Washington.  DC.  June  a  198a 

Eric|.Fy8i. 

Acting  General  Counsel. 

[FR  Doc  88-13375  Filed  6-13-88;  8:45  am] 
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Federal  Energy  Regulalory 
Commissiofi 

[Projeet  Na  10480-000] 

County  of  Tuolumne,  CA;  Availability 
of  Environmental  Assassmont 

)une  9, 1988. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1966  and 
the  Federal  Energy  Regulatory 
Commission's  (Ccnnmissioo's) 
regulations,  18  CFR  Part  360  (Order  No. 
486,  52  FR  47897).  die  Office  of 
Hydropower  Licensing  has  reviewed  the 
application  for  exemption  bom  licensing 
for  the  proposed  Phoenix  Lake 
Hydroelectric  Project  and  has  prepared 
an  Environmental  Assessment  (EA)  for 
the  proposed  project  In  the  EA,  the 
Commission's  staff  has  analyzed  the 
potential  environmental  impacts  of  the 
proposed  projed  and  has  concluded  that 
approval  of  the  proposed  project  with 
appropriate  mitigation  measures,  would 
not  constitute  a  major  federal  action 
significandy  affecting  the  quaUty  of  the 
human  environment 

Copies  of  the  EA  are  available  for 
review  in  the  Public  Reference  Branch, 
Room  1000,  of  the  Commission's  offices 
at  825  North  Capitol  Street  NE.. 
Washington.  DC  20428. 

Lois  D.  CuImU. 

Acting  Secretary. 

[FR  Doc.  88-13307  Filed  8-13-88: 8:45  am] 
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(Praiact  Na  2337-0011 

PacHIc  Power  and  UgM  Co; 
AvillabllHy  of  Envlronmirtal 

i 

June9,198& 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
regulations,  18  CFR  Part  380  (Order  No. 
486,  52  FR  47897).  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
appUcation  for  major  license  for  the 
proposed  Prospect  No.  3  Hydroelectric 
Project  and  has  prepared  an 
Environmental  Assessment  (EA)  for  the 
proposed  project.  In  the  EA,  the 
Conmiission's  staff  has  analyzed  the 
potential  environmental  impacts  of  the 
proposed  project  and  has  concluded  that 
approval  of  the  proposed  project,  with 
appropriate  mitigation  measures,  would 
not  constitute  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment. 

Copies  of  the  EA  are  available  for 
review  in  the  Public  Reference  Branch, 
Room  1000,  of  the  Commission's  offices 
at  825  North  Capitol  Street  NE.,      i 
Washington,  DC  20426.  t 

Lois  D.  Cashell.  | 

Acting  Secretary.  j 

(FR  Doc.  88-13308  Filed  6-13-88;  8:45  aihj 
■UJMQ  cooc  crn-mi-M 

[Docket  Nos.  CP8S-412-000,  at  «L] 

I-'. 

Texas  Gas  Transmission  Corp^  et  ai^ 
Natural  Gas  Certificate  FHings 

Take  notice  that  the-following  filings 
have  been  made  with  the  Conunission: 

1.  Texas  Gas  Transmission  Company 
(Docket  No.  CP88-412-000] 
June  7.  isea 

Take  notice  that  on  May  26, 1988, 
Texas  Gas  Transmission  Corporation 
(Texas  Gas),  P.O.  Box  1160,  Owensboro, 
Kentucky  42302,  filed  in  Docket  No. 
CP88-412-000  an  application  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act  for  a 
certificate  of  public  convenience  and 
necessity  authorizing  the  transportation 
of  gas  on  an  interruptible  basis  for 
Georgia-Pacific  Corporation  (Georgia- 
Pacific)  and  the  construction  and 
operation  of  certain  related  facilities,  all 
as  more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Texas  Gas  proposes  to  transport  on 
an  interruptible  basis,  up  to  15,000 
MMBtu  per  day  firom  various  points  of 
receipt,  for  delivery  to  Georgia-Pacific 
for  use  at  its  pulp,  paper  and  chemical 


plant,  near  Crossett,  Arkansas.  It  is 
stated  that  the  gas  would  be  delivered  to 
Georgia-Pacific  at  a  new  point  of 
interconnection  between  Texas  Gas  and 
Georgia-Pacific's -pipeline  facilities  in 
Morehouse  Parish,  Louisiana,  and  would 
involve  the  installation  of  a  single  six 
-inch  Orifice  Meter  Station  and  related 
equipment  The  estimated  cost  of  such 
facilities  is  $97,000.  It  is  further  stated 
that  Texas  Gas  would  be  reimbursed  for 
such  facility  cost  by  Georgia-Pacific. 

It  is  averred  that  Texas  Gas  would 
charge  Georgia-Pacific  the  appropriate 
rate  for  service  under  Texas  Gas's  T 
Rate  Schedule.  Such  service  is  proposed 
to  be  authorized  for  a  primary  term 
beginning  on  the  date  approved  and 
extended  through  the  end  of  that  month, 
and  continuing  from  month  to  month 
thereafter  unless  cancelled  by  either 
party  upon  thirty  days  prior  written 
notice. 

Texas  Gas  asserts  that  the  proposed 
service  would  expand  Georgia-Pacific'-s 
available  supply  sources  and  thus 
increase  its  ability  to  purchase  the  most 
economically  priced  gas  for  its  plant. 

Comment  date:  June  28, 1988,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

2.  Florida  Gas  Transmission  Company 

(Docket  No.  CP87-31 6-004] 
]une  7, 1968. 

Take  notice  that  on  May  27. 1988, 
Florida  Gas  Transmission  Company 
(FGT),  P.O.  Box  1188,  Houston.  Texas 
77251-1188.  filed  in  Docket  No.  CP87- 
316-004  an  application  pursuant  to 
section  7(g)  of  the  Natural  Gas  Act  to 
amend  the  certificate  in  Docket  No. 
CP87-31ft-000  issued  by  order  dated 
August  18, 1987,  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  to  public  . 
inspection. 

Specifically,  FGT  states  that  on  April 
28, 1988,  American  Distribution 
Company  (ADC)  and  FGT  entered  into 
an  amendment  of  the  interruptible 
transportation  agreement  dated  March 
16, 1988.  which  provides  for:  (a)  Three 
new  points  of  delivery,  (b)  an  increase 
in  the  maximum  daily  quantity  fiom^^O 
bilhon  Btu's  per  day  to  10.0  billion  Btu's 
per  day.  and  (c)  continiiation  of  the 
transportation  service  for  another  year, 
consistent  with  Commission  policy. 

FGT  lists  the  three  proposed  new 
points  of  delivery  as  follows: 

(1)  An  existing  point  of 
interconnection  between  FGT  and 
Houston  Pipe  Line  Company  in 
Galveston  County,  Texas, 

(2)  An  existing  point  of 
interconnection  between  FGT  and 


Amoco  Gas  Coitipany  in  Galveston 
Countv,  Texas. 

(3)  An  existing  point  in 
interconnection  between  FGT  and 
Amoco  Gas  Company  in  Orange  County, 
Texas. 

FGT  indicates  that  inasmuch  as  all  of 
the  above-described  proposed  new 
points  of  delivery  are  in  existence,  it  is 
not  requesting  authorization  to  construct 
any  new  facilities. 

FGT  proposes  to  charge  ADC  its 
currently-effective  transportation  rates 
for  transportation  service  in  its  Western 
Division. 

FGT  states  that  ADC  requires  these 
new  points  of  delivery  in  order  to  sell 
gas  to  Houston  Lighting  and  Power  - 
Company  for  use  in  its  electric 
generating  plants. 

FGT  states  that  since  the 
transportation  service  is  fully 
interruptible  and  is  contingent  upon  the 
availability  of  capacity  sufficient  to 
provide  the  service  without  detriment  or 
disadvantage  to  FGTs  existing 
customers,  the  transportation  service 
proposed  herein  cannot  have  an  adverse 
impact  of  FGTs  existing  customers. 

Comment  date:  June  28, 1988,  in 
accordance  with  the  first  subpargraph  of 
Standard  Paragraph  F  at  the  end  of  this 
^nnotice. 

3.  CNG  Transmission  Corporation 

[Docket  No.  CP88-435-000 
June  7. 196& 

Take  notice  that  on  June  1. 1988.  CNG 
Transmission  Corporation  (CNG).  445 
West  Main  Street,  Clarksburg.  West 
Vn^ia  28302-245a  filed  in  Docket  No. 
CP88-435-000  a  request  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  transport  natwal  gas  on 
behalf  of  various  shippers  identified  in 
the  attached  appendix  under  the 
authorization  issued  in  Docket  No. 
CP86-311-O0a  all  as  more  fiilly  set  forth 
in  the  request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

CNG  proposes  to  transport  natural  gas 
on  an  interruptible  basis  for  the  17 
shippers  identified  in  the  attached 
appendix  from  various  receipt  points  on 
its  system  to  various  interconnections 
between  CNG  and  certain  local 
distribution  companies  (IDC).  The 
receipt  and  delivery  points,  maximum 
daily  average  daily  and  annual  volimies, 
commencement  date,  and  ST  docket 
number  are  identified  in  the  appendix. 

CNG  states  that  only  existing  faciUties 
are  necessary  to  perform  the  proposed 
transportation  transactions.  It  is 
explained  that  the  proposed  service  is 
currently  being  performed  pursuant  to 
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the  120-day  self  implementing  provision       selfimplemented  service  is  scheduled  or  '  subject  application. 

of  S  274.223(a)(1)  of  the  Regulations.  has  already  terminated  prior  to  any       "     -  Coi7uneMd&iRjuly22, 1988.in 

However,  CNG  notes  that  the  120-day         authorizatiott  which  may  reflult  fromihe     ibdoraahce  with  StamSud  Paragraph  G 

Appendix-CNGTransmisttooCoiponitioo  ^    ^^^^'^^^m^:,.^^../ 

.   Part 284,  Subpart  G,  TRANSPORTATtON  Transactions       > -v>-...-  -   . 


OoctotNa 


8X88-2852. 
ST88-26S1. 
ST88-2854. 
ST8fr-2B50. 


STB8-2e53.- 
STe8-4015„ 
STB8-3630... 
ST88-3632... 
STBe-3634... 
ST88-3628... 
ST88-36Z7... 
ST8ft-3639... 
ST88-3633... 
$788-3836... 
ST88-3829.. 
ST88-3637... 
5X88-3635.. 


Shipper/oustontar 


1.  Otte  Gas  Mart(ft!ing , -.„. 

i.  Entrade  Co«p „ . 

3.  Entrade  Cwp , 

4.  Madaon  Gas  Systems ..~ - 

5.  Industrtet  Energy  Services  Co. ... '. 

6.  Phoenix  Oivereited  Ventures. 

7.  Indusliial  Energy  Services  Ca 

8.  Direct  Gas  Supply  Corp. 

9.  Direct  Gas  Supply  Corp. J. 

10.  Consolidated  fuel  Corp 

ILOirwlGasSu^CoipL...:..^.;^,-- 

12.  Ktrnball  Resources ..... .. 

13.  Consolidated  Fuel  Corp........ ...->:__ 
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Legena  Of  Btcaipt  PaM$  and  iMml  OsMiutwi  Companies  (LDC): 

XGP-Comell    InlercorinecBon  behneen  Tennessee  Gas  Pipeline  Company  and  CNG  in  Clay  County.  West  Virginia. 

RGE— Rochester  Gas  a  Electric  CcKp. 

E06-£«Bl  Ohio  Gas  06: 
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NYSEG— New  York  State  Electric  &  Gas  Corp. 

PNG-Ptoples  Nature  Gas  Co. 

CORN— (i^iming  Natural  Gas  Corp. 


4.  Trunkline  Gas  Company 
(Docket  No.  CPe8-402-000] 
June  8. 1988. 

Take  notice  that  on  May  23. 1988. 
Trunkline  Gas  Company  (Trunkline). 
P.O.  Box  1642,  Houston,  Texas  77001, 


filed  in  DocketNo.  CP88-402-000  an 
application  pursuant-to  section  7(c)  of 
the  Natural  Gas  Act  for  a  certificate  of 
public  convenience  and  necessity 
authorizing  transportation  and  the 
construction  and  operation  of  tap 
facilities  necessary  to  implement  a 


direct  sale  of  natural  gas  to  Moore 
McCormack  Energy,  Lnc.  (Moore 
McCormack).  all  as  more  fully  «et  forth 
in  the  applicationwhich  is  on  file  and 
open  for  public  inspection. 

Trunkline  states  that  Moore 
McCormack  produces  oil  from  a  field  in 


g^j^^^ 
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Alkn  Parish,  Louisiana.  Tmnkline 
further  states  that  Moore  McCormadc 
maintains  a  gas  hfl  operation  to  enhance 
oil  production  from  the  Geld.  It  is 
indicated  that  doe  to  problems 
associated  with  the  gas  well  production 
of  the  casin^.head  gas  used  in  the  gas  lift 
operation,  Moore  McConnack  requested 
from  Truakline  and  has  been  receiving, 
emergency  natural  gas  service. 
Inasmuch  as  Moore  McCormack's 
casinghead  gas  production  is  expected 
to  be  iaaafficient  for  gas  lift  operations 
for  an  indefinite  period,  Trunkline 
requests  authority  to  implement  a  direct 
sale  to  Moore  McCormacfc.  Tnmkhne 
asserts  that  the  sale  would  provide 
Moore  McCoimack  with  a  cootiiuung 
and  reliable  source  of  gas  for  gas  lift 
operatioiM^and  thus  would  assist  in  the 
maintenance  of  oQ  production. 

Trunkline  states  that  the  direct  sale 
would  be  rendered  in  accerdanoe  with 
an  industrial  gas  contract  with  Moore 
McComack  dated  May  1. 1988.  To 
effectuate  the  sale  on  a  permanent 
basis,  Trunkline  further  requests 
authority  lo  constmct  and  operate  a  new 
2-inch  sales  meter  which  Trunkline 
estimates  would  cost  $02,000  and  would 
be  financed  from  Tmnkline's  funds  on 
hand. 

Comment  date:  June  29. 1988,  in 
accordance  with  Standard  Paragraph  P 
at  die  «)dof  (his  fietiee. 

5.  Natnral  Gas  PipeUoe  Company  of 
Ameiics 

jDocket  No.  CP88-I3O-000]  ; 

luneaiflBC 

Take  notice  that  on  May  31. 1988. 
Naturri  Gas  PipelJBe  Company  of 
American  (Natural),  701  East  22nd 
Street,  Lombard,  Illinois  60148,  Bled  in 
Docket  No.  CP88-43(M)00.  a  request 
pursuant  to  { 157.205  of  the  Regulations 
under  the  Natmal  Gas  Act  (18  CFR 
157.205]  for  authorization  to  transport 
on  an  mtemiptible  basis,  up  to  a 
maximum  of  75,000  MKffitu  of  natural 
gas  per  day  (plus  any  additidnal 
volumes  accepted  pursuant  lo  die 
overrun  ptttvisions  of  Natures  Rate 
Schedule  ITS)  for  PanhandleXrading 
Company  (Panhandle),  a  marketer  of 
natural  gas.  under  its  blanket  certificate 
issued  in  Docket  No.  CP86-582-000 
pursuant  to  section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  oh  file  with  the  Commission  and 
open  to  public  inspection. 

Natural  states  that  pursuant  to  an 
Intemiptible  Tkaasportation  Service 
Agreement  dated  March  17, 1068, 
Natiu-al  is  obligated  to  accept  for 
transportation,  on  an  intemiptible  basis, 
no  more  than  75.000  MMBtu  per  day  for 
Panhandle.  Natural  further  states  that 


Paofaaadle  may  raquest  and  Natusd 
may  agree  to  accept  additional 
quantities  as  ovetrua  gas.  Natural  states 
that  Panhandle  has  advised  it  that  the 
volumes  anticipated  to  be  transported 
on  an  average  day  would  be  SOiOOO 
IkAfffitu.  Nataral  fanther  states  that 
based  on  that  average  day  figure,  the 
annual  vohioie  to  be  transported  would 
be  ia,2Se,000  MMBtn.  Natural  indicate 
that  the  receipt  points  would  be  located 
Offshore  Texas  and  Offshore  Louisiana 
and  the  delivery  points  would  be 
located  in  Texai  and  Louisiana. 

Nataral  indicates  that  it  commenced 
the  transportation  of  natural  gas  for 
Panhandle  on  April  1, 1968,  at  Docket 
Na  STB8-3781,  for  a  one  hundred  and 
twenty  (120)  day  period  ending  July  30, 
lOBS,  pursuant  tb  1 284,223Ca)(l)  of  the 
Conmission's  Regulations  (18  CFR 
28t.22a(a)(l))  and  the  blanket  certificate 
issued  to  Natural  in  Docket  No.  CP86- 
582-000. 

Comment  date:  July  25, 198&  in 
acooidance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

•.  Texas  Gas  Transmission  Coiporation 

HDackflt  No.  CP88-413-0n] 
funeSLUea 

Take  notice  that  on  May  26, 1988. 
Texas  Gas  Transmission  Corporation 
(Texas  Gas).  P.O.  Box  1160.  Owetasboro, 
Kentucky  42302.  filed  In  Docket  No. 
CP8B-413-000  an  application  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act  for 
autiiorization  to  transport  natural  gas 
and  to  construct  and  operate  facilities, 
all  as  more  full;  set  forth  in  the 
appHcadon  on  file  with  the  Commission 
and  open  to  public  mspection. 

Texas  Gas  proposes  to  transport  up  to 
3.600  MMBtu  of  natarai  gas  per  day  on 
an  intemiptable  basis  for  Quincy 
Soybean  Company  of  Aricansas 
(Quincy).  Texas  Gas  proposes  to  render 
dw  service  for  a  primary  term  of  five 
yens.  Texas  Gas  would  receive  gas  far 
Qnfncy's  account  at  various  points  of 
receipt  and  redeliver  gas  to  Quincy's 
plant  near  Helena,  Arkansas.  Texas  Gas 
tJ^lains  that  the  delivery  point  would 
be  at  a  new  interconnect  between  Texas 
Gas  and  Quincy  and  would  involve  the 
construction  of  about  1.25  miles  of  3.5 
inch  pipeline  and  a  meter  station.  Texas 
Gas  requests  authorization  to  construct 
these  facilities.  It  is  explained  that  the 
estimated  cost  of  the  facilities  is 
$226,000. 

Texas  Gas  ax|ilains  that  it  would 
charge  Quincy  for  tte  service  rendered 
the  ^>pfopriate  rate  under  Texas  Gas' 
Rate  Soboduia  T.  Quincy  would  also 
reimburse  Texas  Gas  for  the  facilities  by 
paying  Texas  Gas  a  line  chacge  of 
$72,420  per  year  for  five  years,  it  is 


expteined.  Texas  Gas  father  explsJais 
that  it  woidd  waive  Ibe  Ime  chaise  in 
aqy  year  in  whtch  Qaincy  transports  at 
least  319,000  MMBtu  of  natural  gas. 

Comment  dote:  June  30, 1986,  m 
accordance  with  Standard  Paragraph  F 
at  the  eiid  of  this  notice. 

7.  Trunkline  Gas  Company 

[Docket  No.  CP88-414-000] 
June  a 198& 

Take  notice  that  onMay  26. 1968, 
Trunkline  Gas  Company  (Applicant), 
P.O.  Box  1642.  Houston,  Texas  772S1- 
1642,  filed  in  Docket  No.  CP88-414-000  a 
request  pursuant  to  S  157.205  of  the 
Comndssion's  Regulations  xmder  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorisation  to  transport  natural  gas  ' 
for  Amoco  Production  Company 
(Amoco),  a  producer,  under  Applicant's 
blanket  certificate  issued  in  Docket  No. 
CP88-586-000  pursuant  to  section  7  of 
the  Natural  Gas  Act,  all  as  more  fiilly 
set  forth  in  the  request  which  is  on  file 
with  the  ConmnssifMi  an  open  for  public 
inspection. 

Specifically.  Applicant  requests 
authority  to  transport  up  to  7BJ00O  Dt  per 
day  on  behalf  of  Amoco  piusuant  to  a 
transportation  agreement  dated  April  1, 
1988,  among  Applicant  and  Amoco.  It  is 
sratsa  that  nie  egreenent  provides  for 
Applicant  to  receive  gas  from  various 
existing  points  of  receipt  on  its  system 
in  Illinois,  Louisiana,  Offshore 
Louisiana.  Tennessee  and  Texas. 
Applicant  states  that  it  will  then 
transport  and  redeliver  subject  gas,  less 
foel  used  and  imacoonnted  for  Hne  losss 
to  (1)  Acadian  Gas  Pipe  Line  System  - 
(AcaiUan).  in  Si  Mary  Parish,  Louisiana, 
(2)  Bridgelinetias  Distribution  Company 
(Bridgeline).  in  St  Mary  Parish.  "• 
Louisiana,  (3)  Louisiana  Intrastate  Gas 
Corporation.  (Lousiana  Intra),  in 
Beauregard  I^rish.  Louisiana,  (4) 
Louisiana  Intra  in  St.  Mary  Parish, 
LooiBiana,  (5)  Louisiana  Stale  Gas 
Corporation  (Louisiana  State),  in 
Jefferson  Davis  Parish,  Louisiana,  and 
(6)  Montney  Pipeine  ConH>any 
(Mtmterey),  in  St  Mary  I^arish, 
Louisiana  for  venous  end-assrs. 

The  AM>licaBt  forthar  states  that  the 
estimated  daily  and  estimated  annual 
quantities  would  be  35,000  dt  and 
1Z800,000  dt  respectively.  It  is  stated 
that  service  under  1 284.22S(a) 
commenced  on  April  1. 1988.  as  reported 
in  Docket  No.  STB8-3588. 
.  Comment  date:  July  25, 1088,  In 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 
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6.  Natural  Gas  Pipeline  Company  of 
America 

(Dod^t  No.  CP8».41»-O0OJ 
June  9, 1968. 

T«ka  notice  that  on  May  27, 19ea 
Natural  Gas  Pipeline  Company  of 
America  (Natural),  701  East  22nd  Street 
Lombard.  Illinois  60148.  filed  in  DotkeX 
No.  CP88-419-e00  a  request  pursuant  to 
S  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
provide  transportation  for  PSL  Inc.  (P$I), 
luider  Natural's  blanket  certificate 
issued  in  Docket  Na  CP8&-562-000, 
pursuant  to  section  7  of  the  Natural  Gas- 
Act,  all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Natural  requests  authorization  to 
transport,  on  an  intennptible  basis,  up 
to  a  maximum  of  100.000  MMBtu  of 
natural  gas  per  day,  plus  any  additional 
volumes  accepted  pursuant  to  the 
overrun  provisions  of  Natural's  Rate 
Schedule  ITS,  for  PSI.  a  marketer  of 
natural  gas,  from  various  receipt  points 
located  in  Oklahoma,  Texas,  Offshore 
Texas.  Arkansas.  Illinois,  Kansas,  Iowa, 
New  Mexico,  Louisiana  and  Offshore 
Louisiana,  to  various  delivery  points  in 
Texas.  Illinois,  Louisiana,  Oklahoma, 
New  Mexico.  Kansas  and  Iowa.  Natural 
anticipates  transporting,  on  an  average 
day  30,000  MMBtu.  Natural  states  that 
based  on  that  average  day  figure,  the 
annual  volume  it  anticipates 
b-ansporting  is  10,950,000  MMBtu. 

Natural  states  that  the  transportation 
of  natural  gas  for  PSI  conunenced  April 
6, 1968,  as  reported  in  Docket  No.  ST88- 
3601,  for  a  120-day  period  pureuant  to 
§  264.223(a)(1)  of  tiie  Commission's 
Regulations  and  the  blanket  certificate 
issued  to  Natural  in  Docket  No.  CP86- 
582-000.  Natural  proposes  to  ctmtinue 
this  service  is  accordance  writh 
§S  284.211  and  284.223  of  the 
Commission's  Regulations. 

Comment  date:  July  25, 1988.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

9.  Texas  Gas  Tkansmissitm  Coiporation 

(Docket  No.  CP88-4a(M)00] 
June  9, 1968. 

Take  notice  that  on  May  27. 1968, 
Texas  Gas  Transmission  Corporation 
(Texas  Gas),  P.O.  Box  1160,  Owensboro, 
Kentucky  42302,  filed  in  Docket  No. 
CP88-420-000  an  application  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act  and 
Part  157  of  the  Commission's 
Regulations  for  a  certificate  of  public 
convenience  and  necessity  authorizing 
an  increase  in  the  firm  sale  of  natural 


gas  to  two  of  its  existing  customers,  the 
City  of  Brownsville  Utility  Board 
(Brownsville),  Haywood  County, 
Tennessee,  and  the  Crockett  Public 
Utility  District  (Crockett).  Crockett 
County,  Tennessee,  and  the  construction 
and  operation  of  1.1  miles  of  eight-inch 
pipeline  looping,  all  as  more  fuUy  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Texas  Gas  proposes  to  sell  and 
deliver  on  a  firm  basis  an  additional  9B5 
VA^Btu  of  natural  gas  pet  day  to  .  ^  ' ' '  ^ ' : 
Brownsville  and  up  to  01  MMBtu  of 
natural  gas  per  day  to  Crockett  Texas 
Gas  states  these  additional  volumes  are 
necessary  for  these.customers  to  meet 
their  anticipated  contract  demand 
requirements  for  the  1988  winter  heating 
season  and  beyond. 

To  meet  these  increased  contract 
demand  requirements.  Texas  Gas 
proposes  to  construct  and  operate  1.1 
miles  of  eight-inch  pipeline  looping  its 
Ripley-Jackson  eight-inch  pipeline 
located  in  Madison  County.  Tennessee. 
Texas  Gas  estimates  the  cost  of  the 
proposed  facilities  will  be  $242,000 
which  includes  the  required  filing  fee. 

Comment  date:  ]une  30, 1968,  in    ■ 
accordance  with  Standard  Para^aph  F 
at  the  end  of  this  notice. 

Florida  Gas 'hansmissioQ- 

[Docket  No.  CP8S-423-00P1 
]une9. 198& 

Take  notice  that  on  May  27. 1988. 
Rorida  Gas  Transmission  Company 
(FGT),  P.O.  Box  1188,  Houston,  Texas 
77251-1188,  filed  in  Docket  No.  CP8a- 
423-000  an  application  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act  for 
authorization  to  transport  gas  for 
American  Cyanamid  Company 
(Cyanamid),  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  witii  the 
Commission  and  open  to  public 
inspection. 

Specifically.  FGT  states  that 
Cyanamid  and  FGT  have  entered  into 
an  Intemiptible  Transportation 
Agreement  dated  May  9, 1968,  which 
provides  for  the  receipt  of  gas  by  FGT 
for  the  account  of  Cyanamid  of  up  to- 
12.500  MMBhi  per  day,  and  for  tiie   . 
redelivery  of  equivalent  volumes  for 
Cyanamid's  account,  less  Cyanamid's 
pro  rata  share  of  any  gas  vented  or  lost 
for  any  reason  from  that  pibrtion  of 
FGTs  facilities  being  utilized  for 
Cj'anamidat  the  time  of  sucfai  loss,  and 
less  Cyanamid's  pro  rata  share  of  the 
total  compressor  fuel  utilized  by  FGt  in 
rendering  all  transportationaervices. 
FGT  states  that  the  gas  will  be  received 
at  the  following  existing  points  of 


interconnection  between  FGT  and  other 
entities: 

(1)  Existing  point  of  interconnection 
between  FGT  and  Houston  Pipe  Line 
Company  near  Sinton  in  San  Particio 
County,  Texas. 

(2)  Existing  point  of  interconnection 
between  FGT  and  Houston  Pipe  Line 
Company  in  the  Magnet  Withers  Field 
Area,  Matagorda  County.  Texas. 

(3)  Existing  point  of  interconnection 
between  FGT  and  Houston  Pipe  Line 
Company  in  Orange  County.  Texas. 

(4)  Existing  point  of  interconnection 
between  J'GT  and  Exxon  Company, 
U.S.A.  in  Pearl  River  county, 
Mississippi. 

(5)  Existing  point  of  interconnection 
between  FGT  and  Prosper  Energy 
Corporation  in  Pearl  River  County, 
Mississippi. 

(6)  Existing  point  of  interconnection 
between  FGT  and  the  Big  Escambia 
Creek  nant  operated  by  Exxon 
Company,  U.S^.  in  Escambia  County, 
Alabama. 

<7)  Existing  point  of  interconnection 
with  the  Jay  Processing  Plant  operated 
by  Exxon  Company,  U.S.A.,  in  Santa 
Rosa  County,  Florida. 
.■  (8)  Existing  point  of  interconnection 
between  FGT  and  Housfon.Pipe  Line 
Company  in  Brazoria  County,  Texas. 

(9)  Existing  point  of  interconnection 
between  FGT  and  Transcontinental  Gas 
Pipe  Line  Coiperatfon  in  St  Helena 
Parish,  Louisiana. 

(10)  ExisUog  point  of  interconnection, 
between  FGT  and  Southern  Natural  Gas 
Coinpany  in  Washington  Parish. 
Louisiana.  ... 

(11)  Existing  point  of  interconnectioQ 
between  FGT  and  United  Gas  Pipe  Line 
Company  in  St.  Helena  Parish. 
Louisiana. 

(12)  Existing  point  of  interconnection 
between  FGT  and  United  Gas  Pipe  Line 
Company  in  St.  Landry  Parish, 
Louisiana. 

It  is  stated  that  FGT  proposes  to 
deliver  the  gas  to  or  for  the  account  of 
Cyanamid.  less  Cyanamid's  pro  rata 
share  ofxompressor  fuel  and  vented  and 
lost  ga8.at  the  foUowii^  locations: 

(1)  Existing  point  of  interconnection 
■between  FGT  and  Five  Flags  Pipeline 
Company  in  Santa  Rosa  County,  Florida. 

Inasmudi  as  all  ol  the  above- 
described  points  of  receipt  and  delivery 
are  in  existence,  FGT  states  that  it  is  not 
requesting  authorization  to  construct 
any  new  facilities. 

FGT  states  that  is  proposes  to  charge 
Cyanamid  the  Maximum  Rate 
applicable  to  this  service.  The  Maximum 
Rate  currently  consists  of  a  Facility 
Charge  of  7.3  cents  per  MMBtu  deUvered 
and  a  Service  Charge  of  3.0  cents  per 
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MMBt  p«r  160  raOes  of  forwwd  ImhL 
These  charges  are  in  addition  to  FGT^ 
cuirently  effective  Gas  Reseeich 
Institute  syicbaiae  of  1^  cents  per 
MMBta  and  FGTs  ACA  surckage  o{fli21 
£ents  per  MMBtu  which  beoasie 
effective  on  October  1. 1987. 

FGT  states  that  the  term  ef  the 
transportation  agreement  is  {gr  a 
primary  term  of  five  yean  from  the  date 
of  inital  deliveriea  ander  the  contract, 
and  from  year  to  year  thereefler. 

PGT  states  that  C^anamid  requires 
this  transportation  service  in  or^  to 
receive  gas  for  its  own  use  at  its  acrylic 
fiber  iriant  in  Santa  Rosa  County. 
Florida  served  by  Five  Flags. 

PGT  states  that  since  the 
transportation  service  is  fufiy 
intemiptible  and  is  oontiagent  upon  the 
availability  of  capacity  sufficient  to 
provide  the  service  without  detrimest  or 
disadvantage  to  PGTs  existing 
customers,  the  transportation  service 
proposed  herein  cannot  have  an  adverse 
impact  OB  FGTs  existing  customers. 

Comment  date:  June  30. 1988,  In 
accordance  with  Standard  Paragraph  F 
at  die  end  of  this  notice. 

Standard  Paragra|rfu 

F.  Any  person  desiring  to  be  heard  or 
make  may  protest  with  reference  to  said 
filing  riiould  on  or  before  tiie  cosunent 
date  file  with  the  Veieai  Bnergy 
Regulatory  Comraisston.  825  Nordi 
Capitol  Street  E..  Washh^on,  DC  20428. 
a  motion  to  intervene  or  a  pretest  in 
accordance  widi  the  requirements  of  tbe 
Ouinmisiiim's  Rules  of  iVectice  and 
Procedure  (18  CFR  386.211  and  385.214) 
and  the  Regulations  under  the  Natonl 
Gas  Act  (18  CFR  1S7.10).  All  protests 
filed  with  fbe  Conaiasian  wiB  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  mast  Bite  a  motiaD  to 
intervene  in  accordance  witt  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authwity  eontaiiwd  in  aad  sab)ect  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  beariag  wiH  be  held 
without  further  notice  before  the 
Comraissioa  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  o«vn  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convemence  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 


tke  GeaimiaataB  «»ils  ewe  BMtioD 
briieves  thst « Ibraal  hearing  is 
required,  further  nolioesfsBcfa  hewtag 
willbeiWygfwsB. 

Under  the  proesdnre  berate  nrbvided 
far.  ubIbss  odKrwiae  aMsed.  It  wS  be 
uanecessaiy  Cor  tha  mlicaat  to  appear 
or  be  represented  at  Ow  heaiiag. 

G.  Any  peraon  or  tfw  Godnlssion's 
staff  may.  wldda  45  days  dter  flie 
issuance  ot  the  instant  notice  by  the 
Commission,  file  pureoant  to  Rule  214  of 
the  CoBunisston's  Procedural  Rules  (18 
CFR  385.214)  a  BMtian  to  inteivene  or 
notice  of  intervention  and  purauant  to 
§157.205  of  the  Regalatians  under  tiie 
Netoral  Gas  Act  (18  OH  157.286)  a 
protest  to  the  request  tf  no  protest  ia 
filed  within  the  time  allowed  theirfui. 
the  prapoeed  activity  akall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filkig  a  protesL  If  a 
protest  is  filed  and  aot  withifaawn 
within  30  days  after  the  tifloe  allowed  for 
filing  a  protest  the  inst«it  request  shall 
be  treated  as  an  appMcatioo  for 
authorizatian  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Lois  D.  rut  i». 
Actiag  Secretary. 
[FR  Doc  06-13390  raad  e-13-«;  t)45  an} 


[Proiact  8889-001,  St  aL] 

Hydroelectrtc  Applealions  (Cordova 
Electric  Coop.,  hie.)  et  al.;  Applications 
FNed  WMh  ttie  Cenwiiaaien     . 

Take  notice  that  the  following 
hydroelectrfc  api^cations  have  been 
filed  widi  Uw  Federal  Energy  Regulatory 
CommissioR  and  are  available  fbr  public 
inspection: 

1  a.  Type  of  Application:  Minor 
License. 

b.AiO/ecfMj.:  8889-061.      ' 

c.  Onto  W/erf- July  17. 1987. 

d.  Applicant:  Cordova  Electric 
Cooperative.  Inc. 

e.  Name  ofPix^ect  Hampback  Creek. 

f.  Location:  On  (tanpbadc  Creek  near 
the  town  of  Cordova,  on  Orca  iriet  of 
Prince  WiUiam  Sound.  Alaska;  T.14S.. 
R.3W.,  section  36,  Cooper  iUver 
Meridian. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  10  U.SX:.  791(a)-825(r). 

h.  Applicant  Contact-  Ronald  O. 
Goodrich,  ftesidait  Cordova  Electric 
Cooperative,  faic.,  PjO.  Box  20,  Cordova, 
AK  99574. 

i.  fSRC  Contact-  Ms.  Deborah  FraxieT- 
Stutely,  (202)  378-0821. 

j.  Comment  Date:  August  1, 198a 

k.  Description  of  Infect-  The 
proposed  run-of-rfver  profect  would 
consist  of.  (1)  A  13-foot-high,  50-fbot- 


toag  timber  and  rodc-fiHed  diversion 
dam  with  a  crest  elevation  of  206  feet: 
(2)  a  thnber  intake  straetqre:  (^  a  42- 
inch-dSameter,  2J0OO  foot-long  steel 
penstock;  (4)  a  sb-foot-by  SO^oot  steel 
poworikeese  containing  ftree  teiUne- 
generator  tmite  wttb  a  total  installed 
Gapee^ori.2SOKW:(5)ae&^indi-  ' 

dhchei^ug  into:  W  a  70-fbot-Ioqg.  8- 
foot-wide  gabiott  diannel:  (7)  125-kV 
gcnwates  leads;  (8)  a  2J  sofle-lraig,  12.5- 
kV  transnissiuii  Kne  from  the 
pewei  house  to  Ae  town  of  Orca*.  (8)  a 
12.5-kV  Hne  extension  fircm  Orca  to  a 
distribotion  point,  2  ssOes  norfli  of  the 
ftoject;  and  (9)  appurtenant  faclliUes. 

1.  Puipase  ofPto^aet  Power  produced 
fit>m  tiie  pro|«:t  would  be  utilized  by 
Cordova  Electric  Cooperative,  Inc. 

m.  This  notice  alao  consists  of  the 
following  aiaadard  paragrsfihs:  A3.  A9, 
B,  C  and  Dl. 

2  a.  Type  of  Appiication:  Preliminaiy 
Permit. 

b.  Protect  No:  lBe74-«00. 

c.  flote  AiMb  Aptf  11. 1888. 

d.  Applicant:  Fanfloier  Land  and 
LivastiKk  Company,  inc. 

e.  Name  of  Project:  Freeway  Drop 
Hydroelectric  Project. 

f.  Location:  On  the  T  Canal  an 
irrigation  canal  and  tributary  to  the 
SnaJce  River,  near  the  town  of  G3ana 
Feny.  in  Ebnore  County,  Idaho,  llie 
pri^ect  would  occupy  lands  of  the 
United  States  administered  by  the 
Bureau  of  Land  Management 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  18  U.S.C  791(a)-«a5(^ 

h.  Applicont  Contact  John  C 
Arkoai^  Attorney  at  Law.  PX).  Box  32, 
Goodii^  ID  83330,  (20Q  934-0101. 

i.  FEBC  Contact  Ihoasaa  Dean.  (202) 
378-0662. 

).  Comment  Date:  AoguM  1, 1988. 

k.  Description  of  Project  The 
proposed  project  would  consist  of;  (1)  A 
diversion  structure  witii  an  inlet 
elevation  of  3,000  feet  msl;  (2)  a  10,000- 
foot-long,  36-indi-dianeter  penstodc 
leading  to;  (3)  a  powerhouse  at  elevation 
2,505  feet  msl  containing  a  sii^le 
generating  unit  with  a  capacity  of  1,400 
kW  operating  at  495  feet  of  hydraulic 
head;  (4)  a  tailrace  emptying  into  the 
Shake  Riven  and  (5)  a  2CD-foot-long, 
12.5-kV  transmission  bne. 

The  appHcant  estimates  the  average 
annual  energy  production  to  be  6,000 
MWh.  The  ^>proximate  cost  of  the 
studies  under  tfie  permit  would  be 
$5,000. 

1.  Parpoae  of  Project  Applicant 
intends  to  sell  the  power  generated  from 
the  proposed  facility. 


m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  AS,  A7, 
A9.  AlO,  B.  C.  and  D2. 

3  a.  Type  of  Application:  Transfer  of 
license. 

b.  Pn^t  Noj  B296-O06. 

c.  Date  Filed:  March  29, 1988. 

d.  Applicants:  Malacha  Power  Project 
Inc.  (licensee).  Malacha  Hydro  Limited 
Partnership  aind  Juniper  Rioge  Ranches, 
Inc.  (transferees). 

.e.  Mime  of  Project  Muck  Valley. 

f.  Location:  On  the  Pit  River  in  Lassen 
County,  Caiifamia^  partiafly  on  the  U.S. 
Bureau  of  Land  Management  land. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C  791(a)— a2S(r). 

h.  Applicant  Contact 
Malacha  Hydro  Limited  Partnership,  c/o 

ConsteUation  Development  Inc  250 

West  PraH  Street  Baltimore.  MD 

21201-2423,  (301  783-2423 
Thomas  J.  Vestal,  President.  Juniper 

Ridge  Randies.  Inc  P.O.  Box  250,  Fall 

River  Mills.  CA  96028 
Mr.  E.  Robert  Mooney,  President 

Malacha  Power  IVt^ect  Inc  P.O.  Box 

6640,  Boise.  ID  63707 
Gary  D.  Bachman.  Esq..  VanNess, 

Feldman,  Sutdiffe  &  Curtis,  1050 

Thomas  Jefferson  St  NW., 

Washington,  DC  200^ 

i.  FERC  Contact  Ms.  Deborah  Frazier- 
Stutely,  (202)  376-9821. 

|.  Comynent  iOate;  July  8, 1988. 

k.  Description  of  Transfer  On 
E)ecember  2, 1986,  a  major  license  was 
issued  to  Malacha  Power  Project  Inc. 
for  the  construction,  operation,  and 
maintenance  of  the  Muck  Valley  Project 
No.  8296.  Malacha  Power  Project  Inc 
has  proposed  to  transfer  tiie  license  to 
Malacha  Hydro  Limited  Partnership  and 
Juniper  Ridge  Ranches,  Inc. 

The  transferees  are  a  limited 
partemship  organized  under  the  laws  of 
the  state  of  Maryland  and  a  corporation 
organized  under  the  laws  of  the  state  of 
California. 

The  licensee  certifies  that  it  has  bliy 
complied  with  the  terais  and  conditions 
of  its  license,  as  amended,  and  obligates 
itself  to  pay  all  annual  chai^ges  accrued 
under  the  license  to  the  date  of  transfer. 
The  transferees  accept  all  the  terms  and 
conditions  of  the  license  and  agree  to  be 
bound  by  them  to  the  same  extent  as 
though  they  were  the  original  licensee. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B  and  C 

4  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Pro/ect  No.:  10540~00a 

c.  Date  Filed-  February  4, 1988. 

d.  Applicant  City  of  Weiser.  Idaho. 

e.  Name  of  Project  Hany  Nelson 
Hydropower  Project. 


f.  LocattoK  On  the  Weiser  River  near 
the  City  of  Weiser,  m  Washington 
County,  Idaho. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.&C  791(a>-e2S(r). 

h.  Applicant  Contact  MBchael 
HoUaday,  Holladay  Engineering 
Company.  P.O.  Box  211.  Payette,  ID 
83661,  (208)  642-3304. 

i.  FERC  Contact  Tliomas  Dean.  (202) 
376-0562. 

j.  Comment  Date:  August  1. 1988. 

k.  Description  of  Project  The 
proposed  project  would  utilize  the  U.S. 
Army  Coips  of  Engineers  proposed 
Galloway  Dam,  and  would  consist  oft  (1) 
A  powerhouse  containing  a  single 
generating  unit  with  an  installed 
capadty  of  4,500  kW  operating  at 
hydraufic  heads  ran^ng  from  150  to  280 
feet;  (2)  a  10-mite-long,  60-kV 
transmission  line;  and  (8)  appurtenant 
facilities. 

The  applicant  estimates  the  average 
aimual  energy  production  to  be  20,440 
MWh.  The  approximate  cost  of  the 
studies  under  the  permit  would  be 
$50,000. 

,  L  Purpose  of  Project  AppUoant 
intends  to  sell  the  power  generated  from 
the  proposed  fadlity. 

m.  This  notice  also  consists  of  the 
following  stendard  paragraphs:  A5,  A7, 
A9,  AlO.  B,  C,  and  D2. 

5  a.  Type  of  Application:  Preliminary 
Permit. 

b.*ftt7;brt  Ato.:  10646-000. 

c  Date  Filed:  February  25, 1986. 

d.  Applicant  Aaj  Construction,  Inc. 

e.  Name  of  Project  Kanaka  Rapid. 

f.  Location:  On  Snake  River  in  Twin 
Falls  and  Gooding  Counties.  Idaho,  near 
the  town  of  BuhL  T.9S..  R.14E..  Sections 
9  and  10,  Boise  Meridan,  Idaho. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  US.C.  791(a}-825(r). 

h.  Applicant  Contact  Cari  L  Myers, 
P.E.  Myers  Engineering  Company,  PA. 
750  Warm  Springs  Avenue,  Boise,  ID 
83712  (208)  336-1425. 

i.  FERC  Contact  Ms.  Deborah  PraziCT- 
Stutely,  (202)  376-9821. 

j.  Comment  Date:  August  1, 196a 

k.  Description  of  Project  The 
proposed  project  would  consist  of:(l)  A 
50-foot-long.  15-foot-high  reinforced 
concrete  dike  with  a  crest  elevation  of 
2,920  feet,  extending  from  the  north 
banks  of  the  Snake  River  to  an  island  in 
the  center  of  the  Riven  (2)  a  3,100-fbot- 
long  earth  canal  witti  a  botton  widdi  of 
45  feet;  (3)  a  powerhouse  containing  two 
turbine-generator  unite  witti  a  total 
installed  capadty  of  12.375  kW;  (4)  a  90- 
foot-wide  teilrace;  (5)  a  2,500-foot-long, 
138-kV  transmission  line  tying  into  an 
existing  system. 


The  appficant  estimates  the  cost  of 
conducting  these  studies  under  the  i 

preliminary  peradt  at  tBOJOOO. 

1.  Puipose  of  Project  Power  produced 
from  the  proposed  prefect  will  be  sold  to 
a  utihty. 

m.  This  notice  also  consists  of  the 
following  stendard  paragraphs:  A5,  A7, 
A9,  AlO,  B,  C  and  D2. 

6  a.  Type  of  Applioatioa:  IVdiminary 
Permit 

b.  Project  Noj  10656-000. 
c. /Tote  f%dt  March  15,  loea 

d.  Applicant  Kenneth  M.  Grover. 

e.  hkme  of  Project  Tuck  Tape  Project 

f.  Location:  On  Fishkill  Creek,  in 
Dutchess  County,  New  York. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C  791(a)-825(r). 

h.  Applicant  Contact  Kenneth  M. 
Grover.  Box  536,  Route  100.  Croton  Falls, 
NY  10519,  (914)  277-8000. 

i.  FERC  Contact:  Thomas  O.  Murphy 
(202)  376-0773. 

j.  Comment  Date:  August  1, 198a 

k.  Description  of  Project  The 
proposed  {Hoject  would  consist  of:  (ij 
An  existing  masonry  gravity  dam, 
approximately  90-foot-long  and  14  feet 
high,  with  2-foot-high  flashboards:  (2)  an 
existing  impoundment  of  2.0-acres 
surface  area  and  11.4-acre-feet  storage 
capacity  at  a  normal  maximum  surface 
elevation  of  74  feet  mean  see  level 
which  will  be  incresed  to  2.5-acres  with 
14.0-acre-feet  storage  capadty  at  a 
normal  maximum  surface  elevation  of  76 
feet  m.sJ.:  (3)  a  proposed  integral  inteke- 
powerhouse  20  feet  wide  and  26  feet 
long,  to  house  a  proposed  turbine- 
generator  of  300  kW  capadty;  (4)  a 
proposed  excavated  teilrace;  and  (5) 
appurtenant  fadlities. 

The  estimated  annual  eneixy 
prodii(;tion  is  1.6  GWh.  Projed  power 
would  be  sold  to  Central  Hudson  Gas 
and  Electric  Corporation.  The  existing 
fadlities  are  owned  by  Tuck  industries. 
Inc. 

1.  This  notice  also  consista  of  the 
following  standards  paragraphs:  A5,  A7. 
A9.  Aia  B.  C  and  D2. 

7  a.  Type  of  Application:  Prehmioary 
Permit. 

b.  jRr»/ec/  Noj  10SS7-00a 

c.  Date  A7e(/:  March  la  198a 

d.  Applicant  Trenton  Falls 
Hydroelectric  Company. 

e.  Name  of  Project  North  Elba. 

f.  Location:  On  the  Chubb  River  in 
Essex  County,  New  Yoik. . 

g.  Filed  Purauant  Ux  Fedieral  Power 
Act  16  U.S.C  791(a)-82S(r). 

h.  Applicant  Contact  Mr.  Fred  T.' 
Samel  P.O.  Box  109.  Prospect  New  York 
13435,  (315)  733-8478. 

i.  FERC  Contact  Thomas  O.  Murphy. 
(202)  376-077X 
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}.  Comment  Date:  Aagaatl.198IL  > 

V.  Description  of  Project  The        t 
proposed  project  would  consist  of  (i) 
An  existiog  concrete  dam  24  feet  in 
height  and  136  feet  in  length,  with  an 
existing  intake  structure  on  the  north 
abutment;  (2)  an  existing  reservoir  with 
surface  area  of  nine  acres  at  a  normal 
maximum  surface  elevation  of  1706  feet 
mean  sea  level;  (3)  an  existing  steel 
penstock  800  feet  in  length.  66  inchef  in 
diameter,  and  requiring  repair  (4)  a$ 
existing  steel  surge  tank.  15  feet  in 
diameter  and  40  feet  in  height:  (5)  ad 
existing  concrete  powerhouse  40  feet  * 
long,  30  feet  wide  and  12  feet  high  to 
house  a  proposed  turbine/generator  unit 
with  total  proposed  capacity  of  355-kW; 
(6)  an  existing  concrete  tailrace  20  feet 
long,  12  feet  wide  and  2  feet  deep;  (7)  a 
proposed  one-mile  long.  115  kV- 
transmission  line;  (6)  a  proposed 
electrical  switchyard;  and  (9) 
appurtenant  facilities.  | 

The  estimated  annual  power 
production  is  2,037  kWh.  Project  power 
will  be  sold  to  Niagara  Mohawk  Power 
Corporation  or  will  be  supplied  to  the 
Lake  Placid  Village  municipal  system. 
Lake  Placid  Village.  Inc.  is  the  owner  of 
the  dam. 

L  This  notice  also  consists  of  the 
following  standard  paragraphs:  AS,  A7, 
A9.  AlO.  B,  C.  and  D2. 

8  a.  Type  of  Application:  Prellminaiy 
Permit  .L 

b./^yert/Vb.:10592-OOa  ! 

c.  Date  Filed:  May  3, 1988. 

d.  Applicant  Green  Mountain  Energy, 
Inc. 

e.  Name  of  Project  Chouteau  Lock 
and  Dam. 

f.  Location:  On  Verdigris  River  near 
Okay.  Wagoner  County.  Oklahoma. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a}-825{r). 

h.  Applicant  Contact  Mr.  M.S.  Swift 
Green  Mountain  Energy,  Inc.,  P.O.  Box 
52455.  Tulsa.  Oklahoma  74152.  (918)  582- 
2168. 

i,  FERC  Contact  Michael  Dees.  (202) 
376-9414. 

j.  Comment  Date:  August  15. 1988. 

k.  Description  of  Project  The 
proposed  project  would  utilize  the 
existing  U.S.  Army  Corps  of  Engineers' 
Chouteau  Lock  and  Dam  and  reservoir 
and  would  consist  of:  (1)  An  existing 
diversion  channel  (2)  a  proposed 
reinforced  concrete  powerhouse  11  feet 
by  45  feet  housing  a  900-kW 
hydropower  unit;  (3)  a  tailrace  utilizing 
the  existing  diversion  channel:  (4)  a 
proposed  12.8-kV  transmission  line 
1.000  feet  long:  and  (5)  appurtenant 
facilities.  The  estimated  annual  energy 
production  is  3.15  GWh.  Project  power 
would  be  sold  to  an  electric  utility. 
Applicant  estimates  that  the  cost  of  the 


work  to  be  performed  under  the 
jneliminary  permit  would  be  $60.(X)0  to 
$90,000. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5'.  A7. 
A9.  Aia  B.  C  and  D2. 

9  a.  Type  of  Application:  Preliminary 
Permit 

b.  Project  No.:  10575-000. 

c.  Date  Filed:  April  12. 1988. 

d.  Applicant  Barrish  and  Sorenstm 
HydroelecMc  Company. 

e.  Name  of  Project  Cispus  River  No.  1 
Project 

f.  Location:  In  the  Gifford  Pinchot 
National  Forest  on  the  Cispus  River 
near  the  town  of  Randle.  in  Lewis  and 
Skamania  Counties.  Washington. 
Township  (T)  ION,  Range  (R)  lOE;  TlON. 
RSEi  TllN  R9E;  TllN.  R8E;  and  TllN. 
R7E  Willamette  Meridian. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S,C.  791(a>-825(r). 

h.  Applicant  Contacts: 
Ted  S.  Sorenson.  550  Linden  Drive, 

Idaho  Falls.  ID  83401,  (208)  522-8068 
Steve  P.  Barrish.  1004  SE  97th  Avenue, 

Vancouver.  WA  98664,  (206)  254-2423. 

i.  FERC  Contact  Thomas  Dean.  (202) 
376-9562. 

j.  Comment  Date:  Aug.  8, 198& 

k.  Description  of  Project  The 
proposed  project  would  consist  of:  (1) 
An  intake  structure  at  v-levation  of  3.015 
feet  msl;  (2)  a  39.000-foot-long,  84-inch- 
diameter  penstock  leading  to;  (3)  a 
powethouse  containing  two  generating 
units  with  a  combined  capacity  of  24.7 
MW;  and  (4^3  21.5-mile-long,  69-kV 
transmission  line. 

The  applicant  estimates  the  average 
ahnual  energy  production  to  be  176.438 
MWh.  The  approximate  cost  of  the 
studies  under  the  permit  would  be 
$50,000. 

1.  Purpose  of  Project  Applicant 
intends  to  sell  the  power  generated  from 
the  proposed  facility. 

m.  litis  notice  also  consists  of  the 
foUowing  standard  paragraphs:  AS.  A7. 
A9.  Aia  B.  a  and  D2. 

10  a.  Type  of  Application:  Preliminary 
Permit 

b.  Project  No.:  10576-000. 

c.  Date  Filed:  April  13, 1988. 

■  d.  Applicant  Barrish  and  Sorenson 
Hydroelectric  Company. 

e.  Name  of  Project  Cispus  River  No.  2 
Project 

f.  Location:  In  the  Gifford  Pinchot 
National  Forest  on  the  Cispus  River 
near  the  town  of  Randle,  in  Lewis  and 
Skamania  Counties,  Washington. 
Towrnship  (T)  ION.  Range  (R)  9E;  TllN. 
R9E;  TllN.  R8E;  and  TllN,  R7E 
Willamette  Meridian. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r). 


h.  Applicant  Contacts: 
Ted  S.  Sorenson.  550  Linden  Drive, 

Idaho  Falls,  (D  $3401.  (206)  522-8060 
Steve  P.  Barrish.  1004  SE  97th  Avenue, 

Vancouver,  WA  98664.  (206)  254-2423. 

i.  FERC  Contact  Thomas  Dean.  (202) 
376-9562. 

j.  Comment  Pate:  August  8, 198& 

k.  Description  of  Project  The 
proposed  project  would  consist  of:  (1) 
An  intake  structiue  at  elevation  of  1.960 
feet  msl:  (2^  a  44.2p()-foot-long.  120-inch- 
diameter  penstock  leading  to;  (3)  a 
powerhouse  containing  two  geneiating 
units  with  a  combined  capacity  of  23.3 
MW;  and  (4)  a  13-mile-long.  69-kV. 
transmission  line. 

The  applicant  estimates  the  average 
annual  energy  production  to  be  165.540 
MWh.  The  approximate  cost  of  the 
studies  under  the  permit  would  be 
$50,000. 

1.  Purpose  of  Project  Applicant 
intends  to  sell  the  power  generated  from 
the  proposed  facility. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7. 
A9,  AlO.  a  C,  and  D2. 

11  a.  Type  of  Application:  Preliminary 
Permit 

b. /Voyec/ Ato.;  10577-000. 

c.  Dote  Field:  April  15. 1988. 

d.  Applicant  Larry  Gene  Lewis. 

e.  Name  of  Project  Wetlands 
Recovery  Pi^ect 

f.  Location:  On  BI^  lands  at  the  City 
of  Las  Vegas  Sewerage  Treatment  Plant 
and  the  Clark  County  Advanced  Waste 
Water  Treatment  Mant  Aear  Las  Vegas 
in  Clark  County.  Nevada.  ' 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791{a)-825(r). 

h.  Applicant  Contact  Mr.  Larry  Gene 
Lewis,  3955  Swenson  #33,  Las  Vegas, 
NV  89109,  (702)  870-4251. 

L  FERC  Contact  Julie  Berot  (202)  376- 
1936. 

\.  Comment  Date:  August  8, 1988. 

k.  Description  of  Project  The 
proposed  project  would  consist  of:  (1) 
Siphon  weirs  following  chlorination 
weirs  at  the  Claik  County  Advanced 
Waste  Water  Treatment  IMant  and  the 
Las  Vegas  Treatment  Plant;  (2)  six  miles 
of  sealed  canals;  (3)  siphon  pipes 
leading  from  the  end  of  the  canals  to 
three  siphon  turbine  barges  each  having 
two  generators,  with  each  generator 
having  a  150  kW  rated  capacity;  and  (4) 
5  miles  of  transmission  line. 

Applicant  estimates  the  average 
annual  energy  production  to  be 
17,500,000  kWh  and  the  cost  of  the  work 
to  be  performed  under  the  preliminary 
permit  to  be  $25,000. 


L  Purpose  ofProje(±  "Hie  power 
produced  will  be  sold  to  the  local  power 
company. 

m.  lliis  notice  also  consists  of  the 
following  standard  ptiragraphs:  AS.  A7. 
A9,  AlO.  B.  C.  and  D2. 

12  a.  Type  of  Application:  Surrender 
of  License. 

b.  Project  No.:  774»-004. 

c.  Dote  Filed:  March  25, 1988. 

d.  Applicant  New  York  Power 
Authority. 

e.  Name  of  Inject  Waterford  Project 

f.  Location:  On  the  Hudson  River  in 
Saratoga  and  Rensselaer  Counties.  New 
York. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C  791(a)-n825(r). 

h.  Applicant  Contact  Mr.  Peter  A. 
Giuntini,  New  York  Power  Authority.  10 
Columbus  Circle,  New  York,  NY  10019. 
(212)  397-6200. 

i.  FERC  Contact  Robert  Bell  (202) 
376-9237. 

j.  Comment  Date:  July  22. 1988. 

k.  Description  of  Project  The  project 
consists  of:  (a)  The  existing  Waterford 
Dam  and  Lock  C-1,  a  concrete  gravity 
structure  in  three  sections,  an  ogee- 
crested  spillway  section  19.5  feet  high 
and  60.2  feet  long,  a  section  of  six 
tainter  gates  17.0  feet  high  and  356  feet 
long,  and  a  non-overflow  section  36  feet 
high  and  70  feet  long;  (b)  a  reservoir 
with  a  surface  area  of  400  acres,  a 
storage  capacity  of  5,000  acre-feet  and  a 
normal  water  surfai:e  elevation  of  28.3 
feet  NGVD;  (c)  an  intake  channel.  60 
feet  wide  and  54  feet  long  with  side 
slopes  of  4.1;  (d)  trashracks;  (e)  an  ice 
deflector  structure;  (f)  a  poweriiouse 
containing  two  generating  units  having  a 
total  capacity  of  3,000  kW;  (g)  a  taifrace 
channel  180  feet  long;  (h)  a  switch-yard; 
(i)  the  4.16-kV  generator  leads:  0)  the  3- 
phase,  4.16/34.5-kV.  3/4  MVA  OA/FA 
transformer  (k)  a  34.5-kV  transmission 
line,  1.9  miles  long;  (1)  an  access  road: 
and  (ra)  appurtenant  facilities. 

The  appUcant  estimates  the  average 
annual  energy  would  have  been 
21,50a00O-kWh.  Tlie  New  York  Power 
Authority  would  have  utilized  the 
energy  for  sale  to  its  customers. 

The  licensee  is  surrendering  the 
license  because  the  proposed  project  is 
no  longer  feasible  for  it.  No  construction 
has  taken  place  at  this  place. 

This  notice  also  consists  of  the 
following  standard  paragraphs:  B.  C  and 
DS2. 

18  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  Noj  10544-000. 

c.  Date  Filed:  February  16. 1988. 

d.  Applicant  Loyalhanna  Hydro 
Associates. 

e.  Mime  of  Project  Loyalhanna  Dam. 


f.  Location:  On  Loyalhanna  Creek,     . 
near  New  Alexandrie,  Westmoreland 
County,  Pennsylvania. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact  Mr.  David  M. 
Coombe,  Syneigics,  Inc^  410  Severn 
Avenue.  Suite  313,  AnnapoUs,  Md  21403, 
(301)  266-8820. 

i. /^ERC  Contoct- Michael  Dees.  (202) 
376-0414. 

j.  Comment  Date:  August  15. 198a 
■  k.  Description  of  Project  The 
proposed  project  would  utilize  the 
existing  Corps  of  Engineers'  Loyalhanna 
Dam  and  reservoir  iemd  would  consist  of: 
(1)  An  existing  penstock  10  feet  in 
diameter;  (2)  a  proposed  penstock  12 
feet  in  diameter  and  170  feet  long;  (2)  a 
proposed  reinforced  concrete 
powerhouse  50  feet  by  50  feet  housing 
two  750-kW  hydropower  units;  (3)  a 
proposed  concrete  lined  tailrace  50  feet 
wide  and  70  feet  long;  (4)  a  proposed 
13.2-kV  transmission  line  200  feet  long; 
and  (5)  appurtenant  facibties.  The 
estimated  anraial  eneigy  production  is  7 
GWh.  Project  power  would  be  sold  to 
Pennsylvania  Electric  Company. 
Applicant  estimates  that  the  cost  of  the 
work  to  be  performed  under  the 
preliminary  permit  would  be  $100,000. 

1.  lliis  notice  also  consists  of  the 
following  standard  paragraphs;  AS.  A7, 
A9.  AlO.  B.  C  and  D2. 

14  a.  Type  of  Application:  Preliminary 
Permit 
b.  Awyecf  M?.;  10556-000. 
a  Date  Filed:  February  29. 198a 

d.  Applicant  The  Bangor  Hydro- 
Electric  Company. 

e.  Name  of  Project  Basin  Mills. 

f.  Location:  On  the  Penobscot  and 
Stillwater  Rivos  in  Poiobsoot  County. 
Maine. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contacts:  Mr.  Robert  S. 
Briggs.  Bangor  Hydro-Electic  Company. 
33  State  Street  Bangm.  ME  04401.  (207) 
945-5621. 
Mr.  William  J.  Madden,  Bishop.  Cook, 

Purcell  4  Reynolds,  1400  L  Street  NW.. 

Washington.  DC  20005-3502.  (202) 

371-5715. 

i.  FERC  Contact  Steven  H.  Rossi, 
(202)  376-^14. 

j.  Comment  Date:  August  15. 1988. 

k.  Description  of  Project  The 
proposed  project  would  consist  of  three 
developments:  (1)  Veazie  Development; 
(2)  Basin  Mills  Development;  and  (3) 
Orono  Development  The  existing  dams 
are  owned  by  the  applicant  The 
applicant  estimates  that  the  cost  of  (he 
studies  under  permit  wotdd  be  $437,000. 
A  description  of  each  development  is  as 
follows: 


(i)  Veazie  Development  The  Veazie 
Development  would  consist  of:  (1)  An 
existing  25-foot  high,  g02-fbot-loiig 
concrete  gravity  dam;  (2)  a  reservoir 
with  a  surface  area  of  390  acres,  a 
storage  capacity  of  4,800  acre-feet  and  a 
normal  water  surface  elevation  of  34.8 
feet  NGVD  wifli;  (3)  e^-foot/hjgh  hinged 
flashboards;  (4)  an  existing  concrete 
forebay;  (5)  two  existing  brick  and 
concrete  powerhoases:  (a)  powerhouse 
A  is  located  along  tite  west  bank  and 
contains  15  turbine-generator  units  for  a 
total  installed  capacity  of  5.4  MW;  and 
(b)  powerhouse  B  is  located  at  the 
downstream  end  of  the  forebay  and 
contains  two  turbine-generator  units 
with  a  total  installed  capacity  of  3  MW; 
(6)  a  new  concrete  poweihoose 
containing  one  generating  unit  with  an 
installed  capacity  of  8  MW;  (7)  an 
existing  tailrace;  (8)  a  transmission  Hne. 
200  feet  long;  and  (9)  appurtenant 
facilities.  The  average  annual  generation 
would  be  87  million  kWh. 

(ii)  Basin  Mills  Development  The 
Basin  Mills  Development  would  consist 
ofc  (1)  A  new  18-foot-high,  l,6S0-foot- 
long  concrete  gravity  dam;  (2)  a 
reservoir  with  a  surface  area  of  325 
acres,  a  storage  capacity  of  5,000  acre- 
feet  and  a  normal  water  surface 
elevation  of  64J)  feet  NGVD;  (3)  a  new 
intake  gate;  (4)  a  new  concrete 
powerhouse  containing  three  pif-type 
turbine  units  with  a  total  installed 
capacity  of  38  MW;  (5)  a  transmission 
line.  200  feet  long;  and  (6)  appurtenant 
facilities.  The  average  annual  generation 
would  be  183  million  kWh. 

(iii)  Orono  Development  The 
applicant  proposes  to  decommiaaion  the 
existing  facilities  at  the  Orono 
Development  by  removing  the  existing 
penstocks  and  powerhouse.  The 
applicant  proposes  to  retain  the  existing 
18-foot-high,  1,174-foot-long  concrete 
dam  and  flashboards  and  the  175-acre. 
1,300-acre-foot  reservoir  which  is  at 
elevation  72.4  feet  NGVD. 

L  Purpose  of  Project  Project  power 
would  be  sold  to  the  applicanf  s  retail 
customers. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  AS,  A7, 
A9,  AlO.  B.  C,  and  D2. 

15  a.  Type  of  Application:  Preliminary 
Permit 

b.  Project  No.:  10555-OOa 

c.  Date  Filed:  March  9. 1988. 

d.  Applicant  Richmond  Hydroelectric 
Science  Museum  Partners. 

e.  Name  of  Project  Richmond 
Hydroelectric  Science  Museum. 

f.  Location:  On  the  James  River  near 
Richmond.  Virginia. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a>-«25(r). 
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h.  Applicant  Contact  Mr.  GranviQe  J. 
Smith  n.  3901  Northampton  Street  NW.. 
Washington.  DC  20015,  (202)  96ft-1409. 

i.  fERCCo/itocA-  Michael  Dees.  (202) 
376-0414. 

j.  Comment  Date:  August  15, 198a 

k.  Description  of  Project:  The 
proposed  project  would  consist  of:  (1) 
An  existing  breached  concrete  dam 
2.366  feet  long  and  ranging  Irom  three  to 
16  feet  high;  [2]  an  existing  canal  500 
feet  long  with  eight  intake  gates;  (3)  an 
existing  powerhouse  168  feet  by  75  feet; 
(4)  five  existing  turbine-generators  with 
1,775-kW  combined  capacity';  (5)  an 
existing  tailrace;  (6)  an  existing  12.5-kV 
transmission  line  200  feet  long;  and  (7) 
appurtenant  facilities.  The  estimated 
annual  energy  production  is  10-12  GWh. 
Project  power  would  be  sold  to  the  Dty 
of  Richmond  or  to  Virginia  Electric 
Power  Company.  Applicant  estimates 
that  the  cost  of  the  work  to  be 
performed  under  the  preliminary  permit 
would  be  $80,000.  The  dam  is  owned  by 
the  James  River  Paper  Company. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9,  Aia  a  C,  and  D2. 

16  a.  Type  of  Application:  Preliminary 
Permit, 
b.  Project  No.:  10591-000. 
a  Date  Filed:  May  3, 1988. 

d.  Applicant-  Green  Mountaui  Energy, 
Inc. 

e.  Name  of  Project-  Newt  Graham 
Lock  and  Dam.         ' 

t.  Location:  On  Verdigris  River  near 
Inola.  Wagoner  County.  Oklahoma. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a}-825(r). 

h.  Applicant  Contact  Mr.  M.S.  Swift 
Green  Mountain  Energy.  Inc..  P.O.  Box 
52455.  Tulsa,  Oklahoma  74152.  (918)  582- 
216& 

i.  FERC  Contact  Michael  Dees,  (202) 
376-9414. 

j.  Comment  Date:  August  15, 1988. 

k.  Description  of  Project  The 
proposed  project  would  utilize  the 
existing  U.S.  Army  Corps  of  Engineers' 
Newt  Graham  Lock  and  Dam  and 
reservoir  and  would  consist  of:  (1)  An 
existing  diversion  channel:  (2)  a 
proposed  reinforced  concrete 
powerhouse  11  feet  by  45  feet  housing  a 
900-kW  hydropower  unit;  (3)  a  tailrace 
utilizing  the  existing  diversion  channel: 
(4)  a  proposed  13.8-kV  transmission  line 
three  miles  long;  and  (5)  appurtenant 
facilities.  The  estimated  annual  energy 
production  is  3.15  GWh.  Project  power 
would  be  sold  to  an  electric  utility. 
Applicant  estimates  that  the  cost  of  the 
work  to  be  performed  under  the 
preliminary'  permit  would  be  $60,000  to 
$90,000.    ' 


1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7. 
A9,  AlO.  B,  C,  and  D2. 

Standard  Paragraphs 

A3.  Development  Application 

Any  qualified  development  applicant 
desiring  to  file  a  competing  application 
must  submit  to  the  Commission,  on  or 
before  the  specified  comment  date  for 
the  particular  application,  a  competing 
development  application,  or  a  notice  of 
intent  to  file  such  an  appHcation. 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  development  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  Applications  for  preliminary 
permits  will  not  be  accepted  in  response 
to  this  notice. 

AS.  Preliminary  Permit 

Anyone  desiring  to  file  a  competing 
application  for  preliminary  permit  for  a 
proposed  project  must  submit  the 
competing  application  itself,  or  a  notice 
of  intent  to  file  such  an  application,  to 
the  Commission  on  or  before  the 
specified  comment  date  for  the 
particular  application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
apphcation  no  later  than  30  day  after  \he 
specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)(1)  and  (9) 
and  4.36. 

A7.  Preliminary  Permit 

Any  qualified  development  applicant 
desiring  to  file  a  competing  development 
application  must  submit  to  the 
Commission,  on  or  before  the  specified 
comment  date  for  the  particular 
apphcation,  either  a  competing 
development  application  or  a  notice  of 
intent  to  file  such  an  apphcation. 
Submission  of  a  timely  notice  of  intent 
to  file  a  development  apphcation  allows 
an  interested  person  to  file  the 
competing  application  no  later  than  120 
days  after  the  specified  comment  date 
for  the  particular  apphcation.  A 
competing  license  apphcation  must 
conform  with  18  CFR  4.30(b)(1)  and  (9) 
and  4.36. 

A9.  Notice  of  Intent 

A  notice  of  intent  must  specify  the 
exact  name,  business  address,  and 
telephone  number  of  the  prospective 
apphcant,  include  an  unequivocal 
statement  of  intent  to  submit,  if  such  an 
application  may  hp  filed,  either  (1)  a 
prehminary  permit  apphcation  or  (2)  a 


development  application  (specify  which 
type  of  application),  and  be  served  on 
the  applicant(s)  named  in  this  public 
notice.  1^ 

AlO  Proposed  Scope  of  Studies  under 
Permit 

A  preliminary  permit,  if  issued,  does 
not  authorize  construction.  The  term  of 
the  proposed  preliminary  permit  would 
be  36  months.  The  work  proposed  under 
the  preliminary  permit  would  include 
economic  analysis,  preparation  of 
preliminary  engineering  plans,  and  a 
study  of  environmental  impacts,  fiased 
on  the  results  of  these  Studies,  the 
AppUcant  would  decide  whether  to 
proceed  with  the  preparation  of  a 
development  application  to  construct 
and  operate  the  project. 

B.  Comments,  Protests,  or  Motions  to 
Intervene 

Anyone  may  submit  conunents,  a 
protest,  or  a  motion  to  intervene  in 
accorance  with  the  requirements  of  the 
Rules  of  Practice  and  Procedure,  18  CFR 
385.210.  385.211.  385.214.  In  determining 
the  appropriate  action  to  take,  the 
Commission  will  consider  all  protests  or 
other  comments  filed,  but  only  those 
who  file  a  motion  to  intervene  in 
accordance  with  the  Commission's 
Rules  may  become  a  party  to  the 
proceeding.  Any  comments,  protests,  or 
motions  to  intervene  must  be  received 
on  or  before  the  specified  comment  date 
for  the  particular  application. 

C.  Filing  and  Service  of  Responsive 
Documents 

Any  filings  must  bear  in  all  capital 
letters  the  title  "COMMENTS". 
"NOTICE  OF  INTENT  TO  FILE 
COMPETING  APPUCATION". 
"COMPETING  APPUCA-nON'. 
"PROTEST".  "MOTION  TO 
INTERVENE",  as  apphcable.  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary.  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street 
NE..  Washington,  DC  20428.  An 
additional  copy  must  be  sent  to  Dean 
Shumway.  Acting  Director,  Division  of 
Project  Review,  Federal  Energy 
Regulatory  Commission.  Room  203-RB, 
at  the  above-mentioned  address.  A  copy 
of  any  notice  of  intent  competing 
application  or  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Apphcant  specified  in  the 
particular  application. 


Dl.  Agency  Comments 


.  States,  agencies  established  pursuant 
to  Federal  law  that  have  the  authority  to 
prepare  a  comprehensive  plan  for 
improving,  developing,  and  conserving  a 
waterway  affected  by  the  project 
federal  and  state  agencies  exercising 
administration  over  fish  and  wildlife, 
flood  control  navigation,  irrigation, 
recreation,  cultural  of  other  relevant 
resources  of  the  state  in  which  the 
project  is  located,  and  a^ected  Indian 
tribes  are  requested  to  provide 
comments  and  recommendations  for 
terms  and  conditions  prusuant  to  the 
Federal  Power  Act  as  amended  by  the 
Electric  Consumers  Protection  Act  of 
1986,  the  Fish  and  Wildlife  Coordination 
Act  the  Endangered  Species  Act  the 
National  Historic  Preservation  Act  the 
Historical  and  Archeological 
Preservation  Act,  the  National 
Environmental  Policy  Act,  Pub.  L.  No. 
88-29,  and  other  applicable  statutes. 
Recommended  terms  and  conditions 
must  be  based  on  supporting  technical 
data  filed  with  the  Commission  along 
with  the  recommendations,  in  order  to 
comply  with  the  requirement  in  section 
313(b)  of  the  Federal  Power  Act  16 
U.S.C.  8251(b),  that  Commission  findings 
as  to  facts  must  be  supported'by 
substantial  evidence. 

All  other  Federal,  state,  and  local 
agencies  that  receive  this  notice  through 
direct  mailing  fi-om  the  Commission  are 
requested  to  provide  comments  pursuant 
to  the  statutes  Usted  above.  No  other 
formal  requests  will  be  made.  Responses 
should  be  confined  to  substantive  issues 
relevant  to  the  issuance  of  a  hcense.  A 
copy  of  the  Apphcation  may  be  obtained 
directly  from  the  applicant.  If  an  agency 
does  not  respond  to  the  Commission 
within  the  time  set  for  filing,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  response  must  also 
be  sent  to  the  Applicant's 
representatives. 

D2.  Agency  Comments 

Federal.  State,  and  local  agencies  are 
invited  to  file  comments  on  die 
described  application.  A  copy  of  the 
application  may  be  obtain  by  agencies 
directly  from  the  Applicant.  If  an  agency 
does  not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives.    '  -'       r 

Dated:  )une  9. 1988. 
Loia  D.  CadwU. 
Acting  Secretary. 

(PR  Doc  88-13389  Filed  6-13-86;  8:45  am] 
(MUMB  COOE  Sru-Ol-M 


[Oocktt  No.  T088-2-1-<KN)] 

AlabanwTenneMev  Natural  Gas  C04 
Proposed  PGA  Rate. Adiustment 

June  9. 1988. 

Take  notice  that  on  June  1, 1988. 
Alabama-Tennessee  Natural  Gas 
Company  (Alabama-Tennessee),  Post 
Office  Box  918.  Florence,  Alabama. 
35631,  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff.  First  Revised  Volume 
No.  1.  the  following  tariff  sheet: 

Fifth  Revised  Sheet  No.  4 

The  tariff  sheet  is  prcqrased  to  become 
effective  July  1, 1988.  Alabama- 
Tennessee  states  that  the  purpose  of  this 
filing  is  to  adjust  its  rates  to  conform  to 
the  rates  of  its  supphers. 

Alabama-Tennessee  has  requested 
any  necessary  waivers  of  the 
Commission's  Regulations  in  order  to 
permit  the  tariff  sheets  to  become 
effective  as  proposed. 

Alabama-Tennessee  states  that  copies 
of  the  tariff  filing  have  been  mailed  to 
all  of  its  jurisdictional  customers  and 
affected  State  Regulatory  Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washingon, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  June  17, 
1988.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  pubhc  inspection. 
LoisD.Casbell. 
Acting  Secretory. 
(PR  Doc.  88-13306  Filed  6-13-88;  6:45  am] 

BHXING  CODE  t717.0V«l 


[Docket  No.  TQ88-2-31-000] 

Arkia  Energy  Resources;  Filing  of 
Revised  Tariff  Sheets  in  Compliance 
with  Order  No.  483 

)une9, 196& 

Take  notice  that  on  June  1. 1988,  Arkla 
Energy  Resources  (AER).  a  division  of 
Arkla,  Inc..  tendered  for  filing  the 
following  tariff  sheets  to  become 
effective  July  1. 1988: 
Rate  Schedule  No.  X-26,  Original 
Volume  No.  3 

3rd  Revised  45th  Revised  Sheet  No. 


185 
Rate  Schedule  No.  6-2.  First  Revised 
Volume  No.  1 
3rd  Revised  46th  Revised  Sheet  No.  4 

AER  states  that  these  tariff  sheets 
reflect  AER's  first  quarteriy  PGA  filing 
made  under  the  Commission's 
transitional  rules  of  Order  No.  483. 

AER  states  that  the  proposed  changes 
would  increase  AER's  system  cost  by 
$146,766  and  its  revenue  from 
jurisdictional  sales  and  service  by  $2,853 
for  the  PGA  period  of  July,  August  and 
September  1988  as  adjusted. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Sti«et  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Convnission's  rules  of 
practice  and  procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  June  17, 
1988.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to      \ 
intervene.  Copies  of  this  fihng  are  on  ffle 
with  the  Commission  and  are  available 
for  puUic  hispection. 
Lob  D.  Coahell. 
Acting  Secretary. 
[FR  Doc.  88-13306  Filed  6-13-88;  6:45  am] 

WLUNQ  COOC  6717-01HI 


[Bockat  Na  RP86-187-000] 

Columbia  Gas  Transmission  Corp^ 
Proposed  Changes  In  FERC  Gas  Tariff 

June  9, 1986. 

Take  notice  that  Columbia  Gas 
Transmission  Corporation  (Columbia) 
on  Juna  3, 1988,  tendered  for  filing  the 
following  proposed  changes  to  its  FERC 
Gas  Tariff,  Original  Volume  No.  1: 
Twelfth  Revised  Sheet  No.  16B 
Second  Revised  Sheet  No.  I6BI 
Second  Revised  Sheet  No.  16B2 
Third  Revised  Sheet  No.  46E 
Second  Revised  Sheet  No.  68 
Second  Revised  Sheet  No.  68A 

Columbia  states  that  the  foregoing 
tariff  sheets  are  being  filed  pursuant  to 
Order  No.  500  to  recover  take-or-pay 
and  contract  reformation  cost  fixed 
charges  and  commodity  surcharges 
which  its  pipeline  suppliers  bill  to 
Columbia.  As  a  downstream  pipeline, 
Columbia  proposes  to  recover  such 
costs  on  an  as-billed  basis,  pursuant  to 
§  2.104(e)  of  the  Commission  General 
Pohcy  and  Interpretations.  For  fixed 
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costs  billed  to  Columbia  by  its  pipelme 
suppliers.  Columbia  will  allocate  such 
costs  to  its  customers  utilizing  the  saaae 
deficiency-based  formula  which  each 
pipeline  supplier  utilizes  in  allocating  its 
fixed-chai:ge  take-or-pay  and  contract 
reformation  costs  to  Columbia. 

Columbia  states  that  while  it  strongly 
opposes  such  deficiency-based 
allocation,  it  is  required  by  the 
Commission's  Regulations  and  the 
Commission's  recent  order  in 
MissJss^pJ  River  Transmission 
Corporation,  issued  February  29. 198B. 
42  FERC 1  61.244  (1986)  to  allocate  stich 
costs^on  this  basis.  If  deficiency-based 
allocation  is  ultimately  overturned  or 
modified  by  the  Commission  or  the 
courts,  Columbia  states  that  it  will  make 
appropriate  adjustments  in  its  Hxed- 
charge  recovery  billings  to  its  customers. 

With  regard  to  Order  No.  500 
volumetric  charges  incurred  as  a  result 
of  Columbia's  transportation  on  other 
pipelines,  Columbia  proposes  to  recover 
such  costs  through  a  volumetric 
surchaige  to  be  billed  to  its  sales  and 
transportation  customers. 

Copies  of  the  Hling  were  served  upon 
Columbia's  jurisdictional  customers  and 
Interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  Union 
Center  Plaza  Building.  825  North  Capitol 
Street  NE..  Washington.  DC  20428,  in 
accordance  with  Rules  211  and  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
should  be  filed  on  or  before  June  17, 
1988.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  Columbia's  filing 
are  on  file  with  the  Commission  and  are 
available  for  pnUic  inspection. 
Lois  D.  Caahell.  > 

Acting  Secretary. 
|FR  Doc  8a-1330S  Filed  6-13-«8;  &4S  am] 

MLLMO  CODE  ITIT-OI-II 


{Docket  Na  RP87-e6-003]  | 

I 

KN  Energy,  Inc^  Compliance  FHkig 

June  9. 198a  I 

Take  notice  that  on  May  31, 1988.  KN 
Energy,  Inc.  (KN)  tendered  Thirty-Third 
Revised  Sheet  No.  4.  Twelfth  Revised 
Sheet  No.  4B.  and  Third  Revised  Sheet 
No.  27D  to  iU  FERC  Gas  Tariff.  Third 
Revised  Volume  No.  1,  to  be  effective  on 
June  1. 1988. 


KN  states  that  these  tariff  sheets 
comply  with  the  Commission's  Order 
Granting  Motion  To  Implement  interim 
Settlement  Rates  issued  May  27, 1988. 
~  KN  states  that  these  tariff  sheets 
reflect  the  current  cost  of  purchased  gas 
and  surcharge  recovery  levels  approved 
by  the  Commission  on  May  31, 1988  in 
Docket  No.  TQ88-1-53-000. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal    . 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  f^E.,  Washington, 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214, 
385.211  (1987)}.  All  such  motions  or 
protests  should  be  filed  on  or  before 
June  17. 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Casbell. 
Acting  Secretary. 
[FR  Doc  aB-13310  Filed  »-13-6a:  6:45  am) 

MLUiM  OOK  «717-*1-« 

(Docket  No.  T(M8-2-97-000] 

Nortlmest  Pipeline  Corp^  Propoeed 
Change  in  Sales  Ralee  Pursuant  to 
Purchase  Gas  Coet  Adfttstment 

June  9. 198a 

Take  notice  that  on  )une  1, 1988, 
Northwest  Pipeline  Corporation 
("Northwest")  submitted  for  filing  a 
proposed  change  in  rates  applicable  to 
service  rendered  under  rate  schedules 
affected  by  and  subject  to  Article  16, 
Purchased  Gas  Cost  Adjustment 
Provision  ( 'PGA"),  of  its  FERC  Gas 
Tariff,  First  Revised  Volume  No.  1.  Such 
change  in  rates  is  for  the  purpose  of 
reflecting  changes  in  NorUiwest's 
estimated  cost  of  purchased  gas  for  the 
three  months  ending  September  30. 1988. 

Northwest  states  that  the  current  PGA 
adjustment  for  which  notice  is  given 
herein,  aggregates  to  a  decrease  of 
l4.92<  per  MMBtu  in  the  commodity  rate 
for  all  rate  scheduels  affected  by  and 
subject  to  the  PGA.  The  proposed 
change  in  Northwest's  commodity  rates 
for  the  third  quarter  of  1988  would 
decrease  sales  revenues  by 
approximately  $1,669,548.  The  instant 
filing  also  provides  for  a  reduction  in  the 
demand  components  of  Northwest's  gas 
sales  rates  to  reflect  an  estimate  of  the 
demand  portion  of  Canadian  toll  credits 


and  requested  conversions  from  firm 
sales  to  firm  transportation  by  several  of 
Northwest's  sales  ciutomers.  The 
proposed  rate  changes  have  been 
reflected  on  Fifth  Amended  Thirty-Ninth 
Revised  Sheet  No.  10  ivitfa  a  proposed 
effective  date  of  July  1. 1968. 

A  copy  of  this  filing  is  being  served  on 
Northwest's  jurisdictional  customers 
and  affected  state  commissions. 

Any  person  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NB.,  Washington 
DC  20426.  in  accordance  with  IS  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
June  17, 1968.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  fiW  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 

.  inspection  in  the  Public  Reference 
Room. 

'LaisD.CMlwn, 
Acting  Secretary. 

[FR  Doc  88-13302  Filed  0-13-88;  a45  am] 
BNjjNO  CODE  criT-ot-a 


IDocket  No.  RP«7-7S-033] 

Penn-Yorii  Energy  Corp;  Compliance 


June  9, 19Sa 

Take  notice  that  on  May  31. 1988. 
Penn-York  Energy  Corporation  (Penn- 
York)  tendered  for  filing  certain  tariff 
sheets  in  compliance  with  the 
Commission's  orders  issued  April  6. 1988 
and  May  16. 1988,  to  its  FERC  Gas 
Tariff,  Second  Revised  Volume  No.  1. 

Penn-York  states  that  pursuant  to 
S  154.51  of  the  Commission's 
Regulations,  Penn-York  requests  waiver 
of  the  notice  and  timing  requirements  of 
S  154.22.  Penn-York  states  that  waiver  is 
appropriate  in  order  to  timely  implement 
the  terms  of  die  Stipulation  and 
Agreement  approved  by  the  Commission 
on  April  6. 198& 

Penn-Yoik  states  that  copies  of  this 
filing  are  being  mailed  to  its    ^ 
jurisdictional  customers  and  all  parties 
to  this  proceeding. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington, 
DC  20426.  in  accordance  with  Rules  214 


and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214, 
385.211  (1967)}.  All  such  motions  or 
protests  shoidd  be  filed  on  or  before 
June  17, 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  sCTve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LaisD.Casliell, 
Acting  Secretary. 

PH  Doc  88-13311  FUed  6-13-88:  a-45  am] 
SUMS  OOK  sm-eiHi 

[Docket  Na  TAa»-2-52^)00I 

Western  Gas  Interstate  Ca;  Proposed 
Changes  m  FERC  Qas  Tariff 

June  9,  isaa 

Take  notice  that  Western  Gas 
Interstate  Company  ("Western"),  on 
June  2. 1988,  tendered  for  filing  proposed 
changes  in  its  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1.  The  proposed 
effective  date  for  the  tariff  sheets  is 
August  1.1988. 

Western  states  that,  among  other 
things.  Its  filing  proposes  changes  to  it 
rates  in  accordaiice  with  the  tervaa  of 
the  Purchased  Gas  Adjustment  Clause 
of  its  FERC  Gas  Tariff  which  permits 
recovery  of  changes  in  the  cost  of  gas 
and  of  unrecovered  purchased  gas  costs. 
Western  further  states  that  the  proposed 
changes  provide  for  (1)  A  decrease  in 
cost  under  Western's  Rate  Schedule  G- 
N  of  1.39  cents  per  Mcf.;  and  (2)  an 
increase  in  cost  under  Western's  Rate 
Schedule  G-S  of  85.40  cento  per  Mcf. 

Western  also  states  that  the  filing 
reflecto  new  provisions  under  the 
General  Terms  and  Conditions  of  its 
FERC  Gas  Tariff  whereby  it  win  charge 
and  collect  from  its  customers  annual 
charges  assessed  by  the  Commission 
under  (  382.202  of  Uie  Commission's 
Regulations  pursuant  to  the  provisions 
of  the  Commission's  Order  No.  472. 

Finally.  Western  states  that  copies  of 
the  filing  were  served  upon  Western's 
transmission  system  customers  and 
interested  state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  with  the  Federal  Energy 
Regulatory  Commission.  825  No.  Capitol 
Street  NE..  Washington,  DC  20426,  in 
accordance  with  SS  385.211  and  385.214 
of  the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
June  29. 1986.  Protests  will  be 
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considered  by  the  Commission  in 
determining  ttie  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  the 
protestanto  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  die 
Commission  and  are  available  for  public 
inspection. 
Uii«D.Cailidl. 
Acting  Secretary, 

[FR  Doc  88-13304  Filed  6-13-68: 8:46  am^ 
t  COK  <717-«t-« 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-3397-11 

Designation  of  Two  Ocean  Dredged 
Material  Disposal  Sites  (ODMDSe) 
Offshore  Tampa.  FL;  Intent  To  Prepare 
an  Environmental  Impact  Statement 

aoency:  U.S.  Environmental  Protection 
Agency  (EPA),  Region  IV. 
ACTION:  Notice  of  intent  to  prepare  an 
Environmental  Impact  Statement  (EIS) 
on  the  final  designation  of  two  CH}MEKS8 
offshore  Tampa.  Florida. 

mmmsc:  The  U.S.  EP|.  Region  IV,  in 
accocdance  with  secti|t  1Q2(2)(C)  of  the 
National  Environmental  Policy  Act 
(NEPA)  will  prepare  a  Draft  EIS  on  the 
designation  of  two  OOMDSs  offishore 
Tampa,  Florida.  An  EIS  is  needed  to 
provide  the  information  necessary  to 
designate  the  two  ODMDSs.  This  Notice 
of  Intent  is  issued  purauant  to  Section 
102  of  the  Marine  Protection,  Research, 
and  Sanctuaries  Act  of  1972,  as 
amended,  and  40  CFR,  Part  228  (Criteria 
for  the  Management  of  Disposal  Sites 
for  Ocean  Dumping). 

FUfrTMER  mFORMATION  AND  TO  H 
PIACCO  OMTNi  OOMOa  PNOJECT  MAIUNO 
U8T  CONTACT:  Reginald  Rogers; 
U.S.  EPA.  Region  IV;  345  Courtland 
Street  NE.;  Atlanta.  Georgia  30365:  (404) 
347-2126  or  FTS  257-2126. 
SUMMAinr:  EPA  proposes  to  designate 
two  ODMDSs  offshore  Tampa,  Florida, 
for  the  disposal  of  dredged  material  that 
meets  the  criteria  for  ocean  dumping 
contained  in  40  CFR  Part  227.  An  EIS  is 
required  to  provide  the  necessary 
information  to  evaluate  ocean 
alternative  sites  and  designate  the 
preferred  ODMDSs.  Designation  of  the 
two  ODMDSs  does  not  by  itself, 
authorize  any  dredged  material  disposal. 

Need  For  Action:  EPA's  proposal  is 
made  at  this  time  because  EPA  is  aware 
that  application  is  likely  to  be  made  for 
future  ocean  dumping  in  this  area.  The 
two  ODMDSs  would  serve  to  make 
available  an  ocean  alternative  for 


receiving  suitable  dredged  material  fitim 
the  greater  Tampa  Bay  area. 

AltemativeK 

1.  No  action  (The  No-Action 
Alternative  is  defined  as  no  final 
designation  of  any  ocean  disposal  site). 

2.  Two  preferred  offshore  disposal 
sites  (Site  4;  Site  5A  within  Site  5). 

3.  Alternative  offshore  disposal  sites 
^te  SB  and  Site  SMS-C  within  Site  5). 

Ultlraately.  the  selected  site  at  Site  5 
will  be  referred  to  simply  as  "Site  5." 

Scoping:  A  scoping  meeting  will  not 
be  held.  However,  ^A  encourages 
Federal,  State  and  local  agencies  as  well 
as  interested  parties  to  identify 
significant  issues  to  be  addressed  in  the 
EIS  at  Ms  time.  Commento  and 
concerns  should  be  sent  to  the  above 
address. 

Estimated  Date  of  Release:  The  Draft 
EIS  is  scheduled  to  be  available  in  July 
or  August  of  1968. 

Responsible  Official:  Greer  C 
Tidwell,  Regional  Administrator;  EPA. 
Region  IV. 

Dated:  June  a  198a 
Richatd  E.  SanderaoB, 
Difector,  Office  of  Federal  Activities, 
[FR  Doc  8a-13372  Filed  e-13-8a-  a-45  am] 
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[ER-Fm.-3397-2] 

Deeign  and  Construction  of 
Wastewater  Treatment  Facilities. 
Piymoutti.  MA;  Intent  To  Diecontinue 
Preparation  of  a  Draft  Environmental 
Impact  Statement 

agency:  Environmental  Protection 
Agency,  Region  L 

ACTION:  Notice  of  intent  to  discontinue 
preparation  of  a  draft  Environmental 
Impact  Statement  (EIS). 

purpose:  On  October  2, 1981.  the  EPA 
identified  a  need  to  prepare  an  EIS  and 
published  a  Notice  of  Intent  pursuant  to 
40  CFR  1501.7.  Since  that  time, 
circumstances  have  significantly  altered 
the  need  for  an  EIS  and  EPA  therefore 
has  decided  the  preparation  of  the  EIS 
should  be  discontinued. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Gwen.  Ruta,  Environmental 
Evaluation  Section,  U.S.  Environmental 
Protection  Agency,  Region  I,  JFK  Federal 
Building,  Boston.  MA  02203  (617)  565- 
4420. 

SUMMARY:  The  EPA,  Region  I  had 
published  a  Notice  of  Intent  to  prepare 
an  Environmental  Impact  Statement  on 
the  construction  of  municipal 
wastewater  treatment  facilities  serving 
the  Town  of  Plymouth,  Massachusetts. 
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Under  the  National  Environmental 
Policy  Act  (NEPA)  preparation  of  the 
EIS  was  required  prior  to  approval  of 
the  Town's  Facilities  Plan  for  design  and 
constructioo  of  tlie  treatment  works  and 
prior  to  issuance  of  any  federal  grant 
monies  pursuant  to  section  201  of  the 
Clean  Water  Act  The  draft  EIS  was 
projected  to  be  available  in  October 
1983. 

Hie  Town's  engineering  consultant 
published  a  draft  Facilities  Plan  in 
March  1964.  However,  the  Hndings  of 
the  report  met  with  public  regulatory, 
and  legal  controversy  and  as  a  result 
the  Facilities  Plan  was  not  finaUzed. 
Since  that  time,  the  Town  has  been 
investigating  additional  sites  and 
alternatives.  However,  a  satisfactory 
.solution  has  not  been  proposed  to  date. 
During  this  same  intervening  period, 
modifications  of  the  Massachusetts 
Ocean  Sanctuaries  Act  have  been 
proposed  and  the  Massachusetts 
groundwater  discharge  permit  program 
has  become  operative.  Both  of  these 
latter  developments  significantly  impact 
viable  wastewater  disposal  options  for 
the  Town  of  Plymouth. 

As  a  result  of  the  delay  in  Bnalizing 
the  proposed  wastewater  treatment 
Facilities  Plan,  federal  grant  funding 
under  Title  VI  (State  Water  Pollution 
Control  Revolving  Funds]  may  occur. 
Environmental  review  procedures  for 
projects  funded  in  accordance  with  Title 
VI  will  require  that  a  "NEPA-like" 
process,  based  upon  State  laws  or 
regulations  be  implemented.  The 
wastewater  treatment  facilities  project 
is  currently  the  subject  of  an 
Environmental  Impact  Report  (EIR) 
pursuant  to  the  Massachusetts 
Environmental  Policy  Act  (MEPA).  EPA 
will  be  reviewmg  the  EIR  and  the 
"NEPA-like"  review  conducted  by  the 
Commonwealth  of  Massachusetts  under 
delegation  of  the  Title  VI  program  to 
ensure  that  they  satisfy  the  Title  VI 
requirements.  These  actions  eliminate 
the  need  for  an  Environmental  Impact 
Statement. 

In  view  of  the  above  circumstances, 
EPA  Region  I  has  concluded  that  a 
separate  EIS  is  now  not  required  and 
that  applicable  information  and 
analyses  previously  developed  for  the 
EIS  should  be  made  available  to  the 
Massachusetts  Division  of  Water 
Pollution  Control  for  inclusion  in  the 
Title  VI  review  process. 

Responsible  Official:  Michael  R. 
Deland,  Regional  Administrator. 

Dated:  |une  8. 198B. 
Richaid  E.  SandwaoB. 

Director.  Office  of  Federal  Activities. 
[FR  Doc  88-13373  Filed  8-X3-88;  a«  amj 
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[FRL-33e7-4] 

Propoeed  SetUement  Under  Section 
l22(dX3)  and  122(h)(1)  of  the 
Comprehenelve  Environmental 
Reaponee.  Compenaation  and  UaMHty 
Act;  Oavldeon  Interior  Trtan/Textron,  et 


AOCNCv:  Environmental  F^tection 
Agency. 

ACTION:  Request  for  public  comment 

SUMMUUIY:  This  Consent  Order  is  issued 
pursuant  to  sections  122(dK3)  and 
122(h](l]  of  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act  and  it  concerns  the 
performance  of  a  Feasibility  Study  at 
the  Dover  Landfill  Site  in  Dover,  New 
Hampshire. 

DATE:  Comments  must  be  provided  on  or 
before  July  14, 1988. 

AOOMCIS.  Comments  should  be 
addressed  to  the  Regional 
Administrator,  U.S.  Environmental 
Protection  Agency,  Region  L  J.FJC 
Federal  Building,  Boston. 
Massachusetts,  02203,  and  should  refer 
to:  In  Re  Dover  Landfill  Site  in  Dover, 
New  Hampshire,  U.S.  EPA  Docket  No.  I- 
88-1021. 

FOR  HmTHcn  iwrowwATiow  contact: 

Susana  Cortina  de  Cardenas,  U.S. 
Environmental  Protection  Agency, 
Office  of  Regional  Counsel,  RRC-2003, 
).F.K.  Federal  Building,  Room  2003, 
Boston.  Massachusetts,  02203  (617)  565- 
3351. 

SUPPLEMENTARY  INPONMATION: 
Notice  of  Sattlement 

In  accordance  wift  section  122(i)(l)  of 
the  Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  of  1986,  as  amended  (CERCLA), 
notice  is  hereby  given  of  a  proposed 
administrative  settlement  concerning 
the  Dover  Landfill  Ste  in  Dover,  New 
Hampshire.  The  agreement  has  been 
proposed  by  the  Regional  Administrator 
for  Region  I  for  publication.  Subject  to 
review  by  the  public  pursuant  to  this 
Notice,  the  agreement  has  been 
approved  by  the  state  of  New 
Hampshire,  the  United  States 
Department  of  the  Interior  and  the. 
National  Oceanic  and  Atmospheric 
Administration.  Listed  below  are  the 
parties  who  have  signed  the  Order, 
committing  to  participate  in  the 
settlement 

Davidson  Interior  Trim /Textron; 
Franldin  Electro  Plating  Co.,  Incj  George 
T.  Foster  ft  Co.,  Inc.;  General  Electric 
Co.;  Bay  Head  Products;  Clarostat 
Manufacturing  Co..  Inc.;  C^S 
Manufacturing  Co.,  Inc.;  Public  Service 


Company  of  New  Hampshire;  and  die 
aty  of  DoTer,  New  Hampshire. 

These  nine  (9)  parties  have  agreed  to 
reimburse  S>A  and  the  State  of  New 
Hampshire  for  the  costs  of  the  Remedial 
Investigation  at  the  Site.  These  costs 
totalled  1891.823.84.  The  agreement  also 
obligates  the  parties  to  conduct  a 
Feasibility  Study  at  ttie  site. 

EPA  is  entering  into  the  agreement 
under  the  audiority  of  sections  122(hHl) 
and  122(d)(3)  of  CERCLA. 

The  &ivironmentaI  Protection  Agency 
will  receive  written  comments  relating 
to  this  agreement  for  thirty  days  from 
the  date  of  publication  of  this  notice. 

A  copy  of  the  proposed  administrative 
settlement  agreement  may  be  obtained 
in  person  or  by  mail  from  the  EPA's 
Region  I  OfRce  of  Regional  Counsel, 
}.F.K.  Federal  Building,  Government 
Center,  Boston,  Massachusetts  02203. 
Additional  background  information 
relating  to  the  settlement  is  available  for 
ijeview  at  the  EPA's  Region  I  Office  of 
Regional  Counsel. 
Michael  R.  Dalaiid, 
RegionaJ  Administrator. 
[FR  Doc.  88-13345  FHed  6-13-88;  8^«5  am] 
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EXPORT-IMPORT  BANK  OF  THE     . 
UNITED  STATES 

Open  Meeting  of  tlM  Adviaory 
Committee  of  the  Export-Import  Bank 
of  ttie  United  States 

Summary:  The  Advisory  Committee 
was  established  by  Pub.  L  96-181, 
November  SO,  1963,  to  advise  the  Export- 
Import  Bank  on  its  programs  and  to 
provide  comments  for  inclusion  in  the 
reports  of  the  Export-Import  Bank  to  the 
United  States  Congress. 

Time  and  Place:  Tuesday,  June  28,     - 
1988  from  9:30  a.m.  to  12  noon.  The 
meeting  will  be  held  in  Room  1143, 811 
Vermont  Avenue  NW.,  Washington,  DC 
20571. 

Agenda:  The  meeting  agenda  will 
inlcude  a  discussion  of  the  following 
topics:  Financial  Report  Summary  of 
Hearings,  Competitiveness  Report, 
State/City  Update.  FCIA  Subcommittee, 
Financial  Institution  Subcommittee,  and 
other  topics. 

Pubhc  participation:  The  meeting  will 
be  open  to  public  participation;  and  the 
last  20  minutes  will  be  set  aside  for  oral 
questions  or  ooounents.  Members  of  the 
public  may  also  file  written  8tatement(s) 
before  or  after  the  meeting.  In  order  to 
permit  the  Export-Import  Bank  to 
arrange  suitable  accommodations, 
members  of  the  public  who  plan  to 
attend  the  meeting  should  notify  Joan  P. 


Harris,  Room  935, 811  Vermont  Avenue 
NW.,  Washington.  DC  20571.  (202)  655- 
8871.  not  later  than  June  27, 1968.  If  any 
person  wishes  auxiliary  aids  (such  as  a 
language  interpreter)  or  other  special 
accommodations,  please  contact  prior  to 
June  21. 1988  the  Office  of  the  Secretary. 
Room  935, 811  Vermont  Avenue,  NW., 
Washington,  DC  20571,  Voice:  (202)  566- 
8871  or  TDD:  (202)  535-3913. 

Further  information:  For  further 
information,  contact  Joan  P.  Harris, 
Room  935, 811  Vermont  Avenue  NW., 
Washington.  DC  20571,  (202)  566-6871. 
Hart  Fesseoden. 
General  Counsel. 
(FR  Doc.  13494  Filed  6-13-88:  MS  am) 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Grants;  Hazardous  Materials  Training 
Program;  Federally  Reco(piized  Indian 
Tribes;  Correction 

AQENCV:  Federal  Emergency 
Management  Agency. 

ACnON:  Notice;  correction. 

summary:  This  notice  is  to  correct  an 
inaccurate  date  for  requesting  grant 
applications  which  was  printed  in  the 
Federal  Register,  Vol.  53,  No.  103,  dated 
May  27, 1988,  on  page  19335.  For  the 
convenience  of  the  reader,  that  notice 
reflected  that  FEMA  is  accepting  grant 
applications  to  develop  a  training 
program  in  Hazardous  Materials  under 
SARA  Title  m.  Applications  will  be 
limited  to  federally  recognized  Indian 
Tribes.  An  additional  purpose  of  this 
correction  is  to  add  fedemlly  recognized 
Indian  Tribes  to  the  subject  heading  of 
the  dociunent  to  ensure  notice  to  the 
appropriate  audiences. 

ADDRESS:  Requests  should  be  submitted 
to:  Federal  Emergency  Management 
Agency.  National  Emergency  Training 
Center,  Attention:  Procurement  Branch, 
B-115, 16825  South  Seton  Avenue, 
Emmitsburg,  MD  21727. 

FOR  FURTHER  RIFORMATION  CONTACT: 

Estelle  F.  Man-  at  (301)  447-1077  (FTS 
652-1077). 

In  the  DATE  section  "June  1, 1988" 
should  read  "July  1, 1988." 

Date:  June  8. 1968. 
G«orge  W.  WataoB, 
Acting  General  Counsel. 
(FR  Doc  86-13338  Filed  6-13-88;  8:45  ain] 
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FEDERAL  MARITIME  COMMISSION 
Agreement(s)  FNed 

The  Federal  Maritime  Conunission 
hereby  gives  notice  of  die  filing  of  the 
following  agreement(s]  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission.  1100  L  Street 
NW.,  Room  10325.  Interested  parties 
may  submit  comments  on  eadi 
agreement  to  the  Secretary.  Federal 
Maritime  Commission.  Washington.  DC 
20573,  within  10  days  after  the  date  of 
the  Federal  Registar  in  which  this  notice 
appears.  The  requirements  for 
comments  are  foimd  in  fi  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement 

Agreement  Na:  202-068090-032 

Title:  Mediterranean  North  Pacific  Coast 

Freight  Conference 
Parties:  Italia  di  Navigazione,  S.p.A.1 

d'Amico  Societa  di  Navigazione  per 

Azioni,  United  Yugoslav  Lines.  Zim 

Israel  Navigation  Co..  Ltd. 
Synopsis:  The  proposed  amendment 

would  conform  the  agreement  to  the 

Commission's  requirements 

concerning  service  contract    . 

provisions. 

Agreement  No.:  202-009548-636 

Title:  United  States  Atlantic  and  Gulf 

Ports/Eastern  Mediterranean  and 

North  African  Freight  Conference 
Parties:  Fairell  Lines,  Inc.  Lykes  Bros. 

Steampship  Co.,  Inc.,  Pharos  Lines, 

S.A.,  Waterman  Steamship 

Corporation 
Synopsis:  The  proposed  amendment 

would  conform  the  agreement  to  the 

Commission's  requirements 

concerning  service  contract 

provisions. 

Agreement  No.:  202-610122-017 

Title:  Inter-American  Freight  Conference 
Area  River  Plate/Puerto  Rico  and  U.S. 
Virgin  Islands/River  Plate 

Parties:  A.  Bottacchi  S.A.  De 
Navegacion  CFJ.eX,  A/S  Ivarans 
Rederi,  Companhia  Maritima 
Nacional,  Companhia  De  Navegacao 
Uoyd  ft^sileiro.  Empress  Uneas 
Maritimas  Argentines,  Sociedad 
Anonima  (Elma  S/A),  Transportacion 
Maritima  Mexicana  SA. 

Synopsis:  The  proposed  amendment 
would  conform  the  agreement  to  the 
Commission's  requirements 


concerning  service  contract 
provisions. 

Agreement  No.:  282-010260-011 

Title:  Australia/Eastern  U.SA.  dipping 

Conference 
Parties:  Columbus  Line,  Pacific  America 

Container  Express  (PACE  Line) 
Synopsis:  The  proposed  amendment 

would  conform  the  agreement  to  the 

Commission's  requirements 

concerning  service  contract 

provisions. 

Agreement  No.:  202-MO676-OSO 

Title:  South  Europe/U.SJV.  Freight 

Conference 
Parties:  Compania  Trasatlantica 

Espanola,  S.A.,  Costa  Line,  Evergreen 

Lines.  Inc..  Parrell  lines.  Inc.,  Italia  di 

Navigazione.  S.p.A. 
Syxtopsis:  The  propoeed  amendment 

would  conform  the  agreement  to  the 

Commission's  requirements 

concerning  service  contract 

provisions. 

Agraemuit  No.:  202-010886-004 

Tith:  Costa/Italia/Trasatlantica  Space 
Charter  apd  Sailing  Agreement 

Parties:  Italia  Di  Navigazione,  S.p A., 
Compania  Trasatlantica  Espanola. 
Sj\. 

Synopsis:  The  proposed  amendment 
would  delete  Costa  Container  Lines. 
S.pA.  as  a  party.  It  would  also  change 
the  name  of  the  agreement  to  Italia/ 
Trasatlantica  Space  Charter  and 
Sailing  Agreement 

Agreement  No.:  202-011102-002 

Title:  U.S.  Atlantic  and  Gulf/Western 
Mediterranean  Rate  Agreement 

Parties:  Costa  Line,  Farrell  Lines,  Inc 
Nedlloyd  Lines,  Sea-Land  Service, 
Inc.,  Trans  Freight  Lines,  Compania 
Trasatlantica  Espanola,  Evergreen 
Marine  Corporation  (Taiwan]  Ltd., 
Italia  di  Navigazione,  S.p.A.,  Lykes 
Bros.  Steamship  Co.,  Inc.,  Zim  Israel 
Navigation  Company,  Ltd. 

Synopsis:  The  proposed  amendment 
would  conform  the  agreement  to  the 
Commission's  requirements 
concerning  service  contract 
provisions. 

Agreement  No.:  207-4)11144-002 

Title:  Australia-New  Zealand  Direct 

Line  Service  Agreemnt 
Parties:  Pacific  Australia  Direct  Line 

("PAD")  Australia-New  Zealand 

Container  Line  ( "ANZCL") 
Synopsis:  The  proposed  amendment 

would  permit  the  parties  to  eliminate 

the  Pacific  Islands  from  the 

geographic  scope  of  the  Coordinated 

Service,  and  would  simplify  the 
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distinction  between  cargoes  to  be 
carried  by  the  Coordinated  Service 
and  cargoes  that  may  be  carried  by 
PAD.  It  would  also  reflect  changes  in 
the  ownership  of  PAD  and  ANZC^-    ■ 
and  make  other  nonsubstantive 
changes. 

Agreement  Na:  203-011148-002^       I 

r//ye;  Western  Mediterranean 

Stabilization  Agreement 
Parties:  South  Europe/U.S.A.  Freight 

Conference,  Ocean  Star  Container 

LineA.G.  J      ^ 

Synopsis:  The  proposed  amendmenll 

would  conform  the  agreement  to  the 

Commission's  requirements 

concerning  service  contract 

provisions.  i 

Agreement  No.:  20^-011162-002 

TiiJe:  PANAM  Discussion  Agreement 
Parties:  U.S.  Atlantic  and  Gulf  Central 
American  Freight  Association,  Lykes 
Brothers  Steamship  Ca  Inc., 
Ecuadorian  Line,  Inc. 
Synopsis:  The  proposed  amendment 
would  delete  Transnave.  Inc.  and 
Naviera  Consolidada.  S.A.  as  parties 
to  the  agreement  and  add  Gran  Golfo 
Express.  The  parties  have  requested  a 
shortened  re\iew  period. 

Agreement  No^  203-011172-002 

Title:  United  States  Atlantic  and  Gulf 
Venezuela  Freight  Conference 

Parties:  Marlago,  S.A..  King  Ocean, 
Maritime  Aragua,  S.A.,  Venezuelan 
Container  Line,  Seaboard  Marine,  Ltd. 

Synopsis:  TTie  proposed  amendment 
would  expand  the  geographic  scope  to 
include  U.S.  Pacific  Coast  ports.  The 
parties  have  requested  a  shortened 
review  period. 

By  Order  of  the  Federal  Maritime  i 

Commission.  i 

Dated:  June  a  1988.  I 

Tony  P.  Kaaiiiotii.  j 

Assistant  Secretary.  i. 

(PR  Doc.  86-13391  Filed  6-13-88: 8:45  amj 
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FEDERAL  RESERVE  SYSTEM 

ANB  Corp.  •!  aL;  Formations  Of; 
AcquisWonoby;  and  M«rger»  of  Bank 
Hoidbig  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
S  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C  1842(c)). 


Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  ofHces  of  the 
Board  of  Governors.  Any  comment  on , 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  simunarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  July  6, 
1988. 

A.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein.  Vice  President)  230 
South  LaSaile  Street.  Chicago,  Illinois 
60690:      . 

1.  ANB  Corporation,  Muncie.  Indiana: 
to  acquire  100  percent  of  the  voting 
shares  of  The  Saratoga  State  Bank, 
Saratoga,  Indiana.         ,'tvv  - 

2.  Havana  Bancshares, Inc., 
Springfield,  Illinois;  to  become  a  bank 
holding  company  by  acquiring  80 
percent  of  thie  voting  shares  of  State 
Bank  of  Havana.  Havana.  UlintHS. 

Board  of  Covemprs  of  the  Federal  Reserve 
System.  ]une  a  19(i8. 

James  McAfee. 

Associate  Secretary  of  the  Board. . 

(FR  Ooc  88-13313  Filed  6-13-88;  8:4S  am)  > 

e  OMB  coof  ai»4>i-ii 


Meridian  Bancorp,  Inc.  at  aL; 
Application  To  Engaga  da  Novo  in 
ParmissiMe  Nonbanidng  Activitias 

The  company  listed  in  this  notice  has 
filed  an  appHcation  under  9  225.23(a)(1) 
of  the  Board's  Regulation  Y  (12  CFR  ;' 
225.23(a)(1))  for  the  Board's  approval  '"' 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  225.21(a)  of  Regulation  Y 
(12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  S  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal ' 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  aUc  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 


express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greatet  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  cmnpetition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reastms  a  written  presentation  would 
not  sr^ce  in  lieu  of  a  hearing, 
idenl^ring  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal 

Unless  otherwise  noted,  coinments 
regarding  the  application  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  July  6, 1988. 

A.  Federal  Reserve  Bank  of 
Philade^ihia  (Thomas  K.  Desch,  Vice 
President)  100  Nordi  eth  Stteet, 
i^ladelphia,  Pennsylvania  19105: 

1.  Meridian  Bancqrp,  Inc.,  Reading. 
Pennsylvania;  to  expand  ite  current 
activity  of  reinsuring  credit  life  and 
accident  and  health  insurance  issued  in 
connection  with  extensions  of  credit 
make  by  Meridian  Bank  and  the  recendy 
acquired  Delaware  Trust  Company, 
'Wilmington.  Delaware,  to  a  nationwi<le 
'  basis  through  its  subsidiary.  Meridian 
Life  Insurance  Company,  Reading, 
Pennsylvania,  formerly  Amerisure  Life 
Insurance  Company,  pursuant  to 
1 225.2S(b)(B)  of  the  Board's  Regulation 
Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  )une  8. 1988. 
lunesMcAfie, 

■  Associate  Secretary  of  the  Board. 
[FR  Doc.  88-13314  Filed  6-13-88: 8:45  amj 

MLLINO  eOOC  MIO-tl-M 


GENERAL  SERVICES 
ADMINISTRA'nON 

Real  Estata  Davalopmant  Advisory 
Committoa;  EstabOsliment 

Establishment  of  advisory  committee. 
This  notice  is  published  in  accordance 
with  the  provisions  of  section  9(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463)  and  advisee-of  the 
establishment  of  the  General  Services 
Administration  (GSA)  Real  Estate 
Development  Advisory  Coinmittee.  The 
Admii^trator  of  General  Services  has 


determined  that  establishment  of  this 
committee  is  in  the  pubHc  interest 

Designatioa.  General  Services 
Administration  Real  Estate 
Development  Advisory  Committee. 

Purpose.  The  purpose  of  the 
committee  wdll  be  to  advise  the 
Administrator  of  General  Services  on 
key  issues  relating  to  real  estate 
development  projects  in  the  areas  of 
real  estate  apparisal,  leasing, 
construction  costs,  housing  plans,  and 
architecture. 

Contact  for  information.  For 
additional  information,  contact  Peter 
Ford.  Office  of  the  Administrator.  GSA. 
Washington.  DC  20405.  telephone  (202) 
566-1086. 

Iteted:  fune  a  198& 
John  Aldenon, 

Acting  Administrator  of  General  Services. 
(FR  Doc.  88-13474  Filed  6-10-88;  3:08  pm] 
■RIMB  COOE  ••20-34-11 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Haalfl)  Rasourcas  and  Sarvicaa 
Administration 

Adviaory  Council,  AIDS;  Estalilishment 

Pursuant  to  the  Federal  Advisory 
Conunittee  Act,  Pub.  L  92-463  (5  U.S.C. 
Appendix  II).  the  Health  Resources  and 
Service  Adminstration  (HRSA) 
announces  the  establishment  by  the 
Secretary,  HHS,  with  concurrence  by 
the  General  Services  Administration  of 
the  following  advisory  committee. 

Designation:  HRSA  AIDS  Advisory 
Committee. 

Purpose:  The  Committee  shall  advise 
the  Secretary;  the  Assistant  Secretary 
for  Health:  the  Administrator,  HRSA; 
and  the  HRSA  AIDS  Coordinator  on 
HRSA's  long-  and  short-term  plans  for 
HRSA  AIDS  health  care  delivery 
activities,  training,  research  and  other 
activities  relating  to  the  transmission, 
prevention,  and  treatment  of  AIDS. 

Authority  for  this  Committee  will 
expire  on  June  3. 1990,  unless  the 
Secretary,  HHS.  with  the  concurrence  of 
the  General  Services  Administration. 
fonnally  determines  that  continuance  is 
in  the  public  interest 

Dated:  June  9, 1988. 

ladde  E.  Bauin. 

Adviaory  Committee  Management  Officer, 
HRSA. 

,  (FR  Doc.  88-13385  Filed  6-13-88;  8:45  am] 
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AVWiBUWiiy  or  ■Murisis  uvwfopoa 
Undar  Contract  No.  240-84-0098 
Idantification  of  SaM-Cara  Batiavtors 
Practicad  l>y  Community  Based  EMarty 

The  HeaHfa  Resources  and  Services 
Administration  announces  the 
availability  of  materials  developed 
under  Contract  No.  240-84-0098, 
"Identification  of  Self-Care  Behaviors 
Practiced  by  Community  Based  Elderly", 
with  the  Health  Services  Research 
Center,  University  of  North  Carolina  at 
Chapel  HilL  A  nursing  assessment 
research  instrument  and  an  Interviewer 
Training  Manual  were  developed  for  use 
in  surveying  community-based  elderly  to 
identify  the  self-care  behaviors  which 
they  practice.  Hie  instrument  although 
in  some  demand,  has  not  been  tested  for 
reliability  and  validity  nor  w^s  it 
approved  for  information  collection  from 
the  public  under  the  requirements  of  the 
Paperwoiic  Reduction  Act  (Pub.  L  96- 
511).  Both  the  instrument  and  the 
Manual  are  available  in  one  document 
from  the  National  Techiucal  Information 
Service,  5285  Port  Royal  Road, 
Springfield,  Virginia  22161;  Telephone: 
(703)  487-4650:  for  $19.00  plus  a  $3.00 
handling  charge.  The  NTIS  accession 
number  is  HRP-0907158. 

RM  FURTMBI  INFORMATKMi  COWTACT: 

The  Division  of  Nursing,  Bureau  of 
Health  Professions,  Health  ResQurces 
and  Services  Administration,  5600 
Fishers  Lane,  Room  5C-26.  Rockville. 
Maryland  20857. 

Dated:  ]une  7. 1988. 

David  N.  Sundwall, 

Administrator,  Assistant  Surgeon  General. 
(FR  Doc.  88-13318  Filed  6-13-88:  8:45  ami 

BHXING  COOE  41W>-1S-II 


Advisory  Council,  Migrant  Health; 
Meeting 

ki  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act  ^^ 
(Pub.  L  92-463),  aimquncement  is  made 
of  the  following  National  Advisory  body 
scheduled  to  meet  during  the  month  of 
August  1988: 

Name:  National  Advisory  Council  on 

Migrant  Health 
Date  and  Time:  August  23-26, 1988,  9.-00 

a.m. 
Place:  Sheraton  Salisbury,  300  S. 

Salisbury  Blvd.,  Salisbury,  MD  21801. 

The  meeting  is  open  to  the  publia  No 
transportation  to  Migrant  Health  Clinic 
and  Labor  Camp  will  be  provided  for 
visitors  and  observers. 

Purpose:  The  Council  is  charged  with 
advising,  consulting  with,  and  making 


recommendations  to  the  Secretary  and 
the  Administrator,  Health  Resources 
and  Services  Administration,  concerning 
the  organization,  operation,  selection,      . 
and  funding  of  Migrant  Health  Centers     ) 
and  other  entities  under  grants  and       <-^ 
contracts  under  section  329  of  the  Publid-, 
Health  Service  Act. 

Agenda:  The  members  of  the  Council 
will  consider  the  following: 

(1)  Migrant  Health  Program  3  Year 
Strategic  Work  Plan;  (2)  Needs  Demand 
Assessment/State  Profile;  (3) 
Environmental  Health  Strategy  and 
Objectives;  (4)  Nutrition  Strategy  in 
Migrant  Health  Centers  Update;  (5) 
Impact  of  Immigration  Reform  and 
Control  Act/Migrant  Health  Program 
Activity;  (6)  Migrant  Clinician 
Networic— Status  and  Update;  (7) 
National  Migrant  Referral  Project 
Resource  Center  Status  Report;  (8) 
Recruitment  and  Retention  of  Physician 
Providers;  (9)  Site  Visit  to  Migrant 
Health  Clinic  and  Labor  Camp. 

Anyone  requiring  information 
regarding  the  subject  Council  should 
contact  Mrs.  Sonia  M.  Leon  Reig, 
Executive  Secretary,  National  Advisory 
Council  on  Migrant  Health,  Room  7A-30, 
Parklawn  Building,  5000  Fishers  Lane, 
Rockville,  Maryland  20857.  Telephone 
(301)  443-1153. 

Agenda  Items  are  subject  to  change  as 
priorities  dictate. 

Dated:  June  9, 1988. 
Jackie  E.  Baum. 

Advisory  Committee  Management  Officer, 

HBSA. 

(FR  Doc.  88-13386  Filed  6-13-68;  8:45  am) 

BHXmO  coot  41«»-tS4l 


Public  Healtti  Service 

Privacy  Act  of  1974;  Deletion  of 
System  Notice  09-30-0050 

AOCNCV:  Public  Health  Service,  HHS. 
ACTION:  On  Wednesday,  April  27, 1988, 
in  53  FR  15141-15143,  the  Alcohol,  Drug 
Abuse,  and  Mental  Health 
Administration  published  a  notification 
of  a  new  Privacy  Act  system  of  records. 
09-30-0050.  "Clinical  Research:  Patient 
Medical  Records,  HHS/ADAMHA/ 
NIMH."  The  agency  received  a  comment 
on  the  second  routine  use  in  that  system 
notification,  which  permitted  social 
work  staff  to  give  pertinent  information 
to  community  agencies  to  assist  patients 
or  their  families.  The  commentor 
believed  that  such  disclosures  should 
not  be  made  under  a  routine  use,  and 
that  staff  should  obtain  permission  from 
the  patient  or  guardian  before  releasing 
information.  The  agency  agrees  with 
that  comment;  permission  will  be 
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obtained.  Therefore,  routine  use  2  is 
being  deleted. 

FOR  FURTHCII  MFORMATIOM  CONTACT: 

Betty  J.  Cook,  ADAMHA  Privacy  Act 
Officer,  12-105  Parklawn  Building,  5600 
Fishers  Lane.  Rockvifle,  MD  20857. 

Dated:  June  6, 198a 
Wilford  |.  FortNoh. 

Deputy  Assistant  Secretary  for  Health 
Operations  and  Director,  Office  of 
Management 

(FR  Doc  88-13319  Fded  0-13-68;  8:45  ami 

BILUNQ  CODE  41«-2«.«  [ 


DEPARTMEHT  OF  THE  INTERIOR 

Office  of  ttw  Secretary 

Performance  Review  Board 
AppoinliiMi  lis  i 

|une  8. 1968. 

agency:  Department  of  the  Interior. 
action:  Notice  of  performance  review 
board  appointments. 

SUMMARY:  This  notice  provides  the 
names  of  individuals  who  have  been 
appointed  to  serve  as  members  of  the 
Department  of  the  Interior  Performance 
Review  Board.  The  publication  of  these 
appointments  is  required  by  section 
405(a)  of  the  Civil  Service  Reform  Act  of 
1978  (Pub.  L  95-454. 5  U.S.C.  4313(c)(4)}. 
date:  These  appointments  are  effective 
June  14. 198a 

FOR  FURTHER  INFORMATION  CONTACT: 

Morris  A.  Simms,  Director  of  Personnel, 
Office  of  the  Secretary,  Department  of 
the  Interior,  1800  C  Street,  NW.. 
Washington,  DC  20240.  Telephone 
Number  343-6761.  , 

Department  of  the  Interior— Per- 
formance Review  Board  (PRB)  Mem- 
bership 


Nam* 


1.  ThomM  Alton 

^  Maurice  BaMsy 

3.  CSftonl  BaiTett 

4.  Jamas  Biaaackar  _____.. 

5.  RotJsrt  Boldi... 


6.  J.  Aualin  Burice 

7.  Gaton  BulertMugh . 

8.  Anitony  Conla^ 

9.  Carson  Ci^.. 


10.  Edward  Davis 

11.  JoaaphODddridge. 

12.  Hazal  Bbart 

13.  Tm)(hyS.EioR.„ 

14.  Robert  Fmin 

15.  Menus  Fish 

16.  Jay  Qarsl.. 


17.  JoaaphGorral._. 

18.  Charias  Hughes. 


19.  G.  Curtis  Jonaa 

20.  CaroMa  K^llaur 


Organization 


OM 

BIA 

WBR 

WGS 

LSM 

WBR 

FWS 

SOL 


FNP 

FW 

BIA 

SOL 

WBM 

FNP 

FWS 

PBA 

SOL 


DEPARTMENT  OF  THE  INTERIOR— PER- 
FORMANCE Review  Board  (PRB)  Mem- 
bership—Continued 


Name 

Organizatton 

21.  William  Kendig 

PBA 

22.  William  KlostemieyBr 

WBR 

23.  Charles  tuscher ... 

LLM 

24.  Oarreil  Mach 

WBR 

25.  William  Mann  _ 

WG6 

26.  Wayne  Marchart™ 

WS 

27.  Sara  Mtftor ; 

FWS 

2S  Carmen  Mayml. . 

0/8 

29.  Lorraine  Minttmeyer . 

FNP 

30.  Harold  O'Connor .._ 

FWS 

WQS 

32.  James  ParXef ... 

LLM 

33.  Robert  Peterson ..._., 

PBA 

34.  Steve  Robinson 

FWS 

35.  Roland  Robison 

LLM 

36.  Don  Sent 

LMS 

37.  Thomas  Sheehan     ._      

IG 

38.  Charlotte  Spaf¥i. . 

0/S 

39.  Stanley  Speaks 

BIA 

40.  Robert  Stanton 

FNP 

41  Jack  Stassi _ _. . 

WGS 

42.  John  Trease 

PBA 

43.  Jerry  Vance 

PBA 

44.  Lewis  Wade „ 

WBM 

45.  Richard  Whiteaea «. 

BIA 

46.  Richanl  Witmer 

WGS 

NoTKareer  mambari 

47.  Paul  Bnrd 

OHA 

48.  David  Broiwi _.„.. 

WBM 

49.  James  Cason..    _..!       ._...l 

LMM 

50.  Carol  Clancy _.. 

SOL 

51.  Patricia  Clarey 

0/S 

52.  David  Crow 

LMS 

5a  Patricia  Keys 

lA 

54.  Refaacca  MiiHfai.,.,,  

LMM 

55.  Michael  Poiing .      

LMM 

56.  Susan  Recce...     

FWP 

67.  Patricia  Ryan._ „.... 

PBA 

58.  Howard  Sha«emw» .._... 

SOL 

59.  Marty  Smith 

PBA 

Presidential  appointee 

60.  Rtek  Ventura...-   ._ 

PBA 

LMS 


Approved: 
RidcVratura, 

Assistant  Secretary,  Policy.  Budget  and 

Administration. 

Date:  June  8. 1088. 

[FR  Doc.  88-13351  Filed  6-13-88:  8:46  am] 
Muma  cooe  uio-io-m 

Bui%au  of  Land  Management 

(CA-«30-<M-4333-Ot] 

Ctoeure  Order  Pacific  Crest  National 
Scenic  THMI;  CaNfomla 

aosncy:  Bureau  of  Land  Management 
California.  Interior. 
action:  Notice  of  closure  of  those 
portions  the  Pacific  Crest  National 
Scenic  Trail,  administered  by  the  Bureau 
of  Land  Management,  in  California,  to 
tising  or  possessing  a  bicycle. 

summary:  Under  the  authority  of  43  CFR 
8364.1(a)  "Closure  and  Restriction 
Orders"  using  or  possessing  a  bicycle  on 


the  Pacific  Crest  National  Scenic  Trail 
(PCNST),  in  California,  is  prohibited. 
This  order  is  consistent  with  the  PCNST 
Advisory  Board  recommendations, 
agencies'  endorsement  and  Forest 
Service  Order  No.  88-2  (Pacific 
Southwest  Region.  April  21, 1988).  This 
action  is  taken  since  the  trail  was 
designated  for  foot  and  equestrian  use. 

SUPPLEMENTARY  tNTORMATiON:  Violation 
of  this  regulation,  by  a  member  of  the 
public,  is  pmiishable  by  a  fine  not  to 
exceed  $1000,  and/or  imprisonment  not 
to  exceed  12  months.  Penalties  are 
contained  in  CFR  Tide  43.  Chapter  II, 
Part  836a  Subpart  8360.0-7. 

FOR  FURTHER  INFORMATION  CONTACT: 

Paul  G.  Boos,  Recreation  Racialist. 
California  State  Office.  Bureau  of  Land 
Management.  2800  Cottage  Way. 
Sacramento,  CA  95825,  (916)  978-4730. 

Date:  June  6,  ig8a 

Ed  Hastey. 

State  Director,  California. 

[FR  Doc.  88-13331  FUed  fr-13-88;  8:45  amj 

MUJNQ  CODE  431».<»4I 


(NV-03(M»t-4322-02] 

Carson  City  District  Grazing  Advisory 
Board;  Meeting 

agency:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Carson  City  District 
Grazing  Advisory  Board  will  meet  at 
10:00  a.m..  on  Thursday,  July  21. 1988,  at 
the  Carson  City  District  Office 
Conference  Room,  1535  Hot  Springs 
Road.  Suite  300.  Carson  City,  Nevada. 

The  primary  topics  will  be  the  FY  1989 
Rangeland  Improvement  Projects. 
AUcNtment  Management  Plans,  and 
status  of  the  Land  Use  Plans.     . 

The  meeting  is  open  to  the  public. 
Interested  persons  may  make  oral 
statements  at  1:00  p.m.  or  file  written 
statements  for  the  Board's 
consideration. 

FOR  FURTHER  INFORMATION  CONTACT 

Andy  Anderson.  Carson  City  District. 
Bureau  of  Land  Management.  1535  Hot 
Springs  Road.  Suite  300.  Carson  City. 
Nevada.  89706,  phone:  (702)  882^1631. 

Noimaii  L  Munay. 

Acting  District  Manager,  Carson  City  District. 

Dated  this  27th  day  of  May  igsa 
(FR  Doc.  88-13333  Piled  6-13-68;  &-4S  am] 

WUMM  CODE  4310-MC-M 


(OR-010-0S-4410-12K3P8-14S] 

Lakeview  District  Grazing  Advisory 
Board;  Meetings 

agency:  Bureau  of  Land  Management. 
Interior. 

action:  Notice  of  two  meetings  of  the 
Lakeview  District  Grazing  Advisory 
Board. 

SUMMARY:  The  Lakeview  District 
Grazing  Advisory  Board  will  meet 
Friday.  July  8, 1988  and  on  Thursday, 
August  4. 1988.  Both  meetings  are  open 
to  me  pubhc  and  will  begin  at  2:00  p.m. 
in  the  Lakeview  District  Conference  - 
Room  at  1000  South  Ninth.  Lakeview. 
Oregon. 

The  purpose  of  the  meetings  is  to 
discuss  information  and  answer 
questions  relating  to  the  Warner  Lakes 
Plan  Amendment  for  Wetlands  and 
Associated  Uplands.  In  addition,  the 
new  changes  in  the  grazing  regulations 
will  be  discussed  at  the  meeting  on  July 
8,198& 

DATES:  July  8, 1988,  August  4. 198a 

FOR  FURTHER  INFORMATION  CONTACT: 

Renee  Snyder.  Public  Affairs  Officer, 

Telephone  (503)-947-2177. 

Judy  NelaoD, 

District  Manager. 

[FR  Doc.  88-13332  Filed  6-1J-88;  8:45  am] 

BtLUNO  COOE  4310-33-M 


ICO-S40-68-4111-15;  COC  441731 . 

Proposed  Reinstatement  of  Oil  and 
Gas  Lease;  Colorado 

Notice  is  hereby  given  that  a  petition 
for  reinstatement  of  oil  and  gas  lease 
COC  44173  for  lands  in  Mesa  Coiuity. 
Colorado,  was  timely  filed  and  was 
accompanied  by  all  the  required  rentals 
and  royalties  accruing  fipom  February  1. 
1988,  the  date  of  termination. 
.  The  lessee  has  agreed  to  new  lease 
terms  for  rentals  and  royalties  at  rates 
of  $5.00  and  16%  percent  respectively. 

The  lessee  has  paid  the  required  $500 
administrative  fee  for  the  lease  and  has 
reimbiu^ed  the  Btueau  of  Land 
Management  for  the  estimated  cost  of 
this  Federal  Register  notice. 

Having  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
section  31  (d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920.  as  amended 
(30  U.S.C.  188).  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
the  lease  effective  February  1. 1988. 
subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above. 


Questions  concerning  this  notice  may 
be  directed  to  Joan  Gilbert  of  the 
Colorado  State  Office  at  (303)  236-1772. 
Mary  Pallida  Nagel, 
Acting  Chief,  Mineral  Leasing  Section. 
[FR  Doc.  88-13330  Filed  6-13-88;  8:45  am] 

MLUNO  CODE  431(KIS-M 

[ID-060-0S-4212-13;  l>2S1S1] 

Coeur  d'Alans  District,  ID;  Exchange  of 
PiMic  Lands 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

action:  Noticie  of  Realty  Action; 
Exchange  of  Public  Lands  in  Shoshone, 
Kootenai  and  Benewah  Counties,  Idaho. 

summary:  This  Notice  is  to  advise  the 
public  that  the  Emerald  Empire 
Resource  Area.  Coeur  d'AIene  District  of 
the  Bureau  of  Land  Management  and 
Idaho  Forest  Industries,  Inc.  are 
proposing  a  land  exchange.  The 
following  described  public  lands  have 
been  determined  to  be  suitable  for 
disposal  by  exchange  under  section  206 
of  die  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  1716: 

Boise  Meridian.  Idaho 

T.  47  N.,  R.  2  W.. 

Sec.  1,  NW%SWy4 

Sec.  2.  Lot  4,  NEViSWV^ 
T.49N.,R.5W.. 

Sec.  8,  SEViNEV^.  NViSEM 

Sec.iaWV4NEy4 

The  area  described  above  aggregates 
approximately  317.77(±)  acres  in  Kootenai 
County.  Idaho. 

In  exchange  for  these  lands,  the 
United  States  will  acquire  the  following 
described  lands  from  Idaho  Forest 
Industries.  Inc.: 

Boise  Meridian,  Idaho 

T.  47  N..  R.  1  E.. 

Sec.  15.  WV4SWV« 

Sec.  21.  NEV4NEy4 

Sec.  22.  NWV4NWV4 

Sec.  26.  NWV4.  WM!SWy4.  SEy4SWy4 

Sec.  27.  EV4NEy4.  SWy4NEy4.  SEy4 

Sec.35.NEy4NWy4 
T.47N..R.2E., 

Sec.  5.  Lot  1.  SEy4NEy4 

Sec.  7.  Lot  3.  SWy4NEy4.  NEy4SWy4, 
NWy4SEV4 

Sec.  18.  Lot  4,  SEy4SWy4,  SV&SEy4 
T.  48  N..  R.  2  E., 

Sec.  32,  EV4SEy4 

Sec.33,swy4swy4 

The  area  described  above  aggregates 
approximately  1.275.64(±]  acres  in  Benewah, 
Kootenai  and  Shoshone  Counties,  Idaho. 

The  purpose  of  the  land  exchange  is  to 
facilitate  more  efficient  management  of 
the  public  lands  through  consolidation 
of  ownership  and  to  benefit  the  public 
interest  by  obtaining  important  resource 


values.  The  pubUc  lands  to  be 
exchanged  arelsolated  parcels.  The 
f  rivate  lands  being  offered  have  very 
important  values  for  timber,  watershed 
and  wildlife  habitat  that  merit 
acquisition  and  public  ownership.  The 
exchange  is  consistent  with  the  Biu^au 
of  Land  Management  land  use  plans  and 
the  public  interest  will  be  well  served  by 
making  this  exchange.  Final 
determination  on  disposal  will  await 
completion  of  an  environmental 
analysis. 

The  value  of  the  lands  to  be 
exchanged  is  approximately  equal,  and 
the  acreage  will  be  adjusted  to  equalize 
the  value  upon  completion  of  the  final 
appraisal  of  the  lands. 

The  publication  of  this  notice  in  the 
Federal  Register  will  segregate  the 
pubhc  lands  described  above  to  the 
extent  that  they  will  not  be  subject  to 
appropriation  under  the  public  land 
laws,  including  the  mining  laws  but  not 
from  exdiange  pursuant  to  section  206 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976.  As  provided 
by  the  regulations  of  43  CFR  2201.1(b). 
any  subsequently  tendered  application, 
allowance  of  which  is  discretionary, 
shall  not  be  accepted,  shall  not  be 
considered  as  filed  and  shall  be 
returned  to  the  applicant.  The 
segregative  effect  of  this  Notice  will 
terminate  upon  issuance  of  patent  or  in 
two  years,  whichever  occiuv  first. 

ADDRESSES:  Detailed  information 
concerning  the  exchange  is  available  for 
review  at  the  Coeur  d'AIene  District 
Office,  1808  North  Third  Street,  Coeur 
d'AIene,  Idaho  83814. 

SUPPLEMENTARY  INFORMATION:  For  a 
period  of  45  days  fit)m  the  date  of 
publication  of  this  notice  in  the  Federal 
Register,  interested  parties  may  submit 
comments  to  the  District  Manager  at  the 
above  address.  Objections  will  be 
reviewed  by  the  State  Director  who  may 
sustain,  vacate,  or  modify  this  realty 
action.  In  the  absence  of  any  objections, 
this  realty  action  will  become  the  final 
determination  of  the  Department  of  the 
Interior. 

John  B.  O'Brien  HI, 
Acting  District  Manager.  , 

Date  of  issue:  June  6, 1988. 

(FR  Doc.  88-13335  Filed  6-13-88;  8:45  am] 
WIUCO  COOE  4S10-OO-M 


[ID-050-08-4212-14;  IDI-25667] 

Realty  Action,  Direct  Sale  Of  Pul>llc  . 
Uiid;  MInldoIca  County,  ID 

agency:  Bureau  of  Land  Management, 
Interior. 
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action:  Notice  of  Realty  Action;  lOI- 
25667  Direct  Sale  of  Public  Land  in 
Minidoka  County,  Idaho. 


;  The  following  described  land 
has  been  examined,  and  through 
devetopment  of  land  use  planning 
decisions  baaed  upon  public  input  has 
been  detennined  to  be  suitable  for 
disposal  by  sale  pursuant  to  section  203 
of  the  Federal  Lamd  Policy  and 
Management  Act  of  197&  The  lands 
when  sold  will  be  sold  for  not  less  (ban 
the  appraised  fair  market  value.        ] 

T.  6S..  R.  24E.,  Boiae  Meridiaa  Minidoka  ' 
Connty,  Idalio, 
Sec  32.  NEV^NEV^.  { 

Cootainiag  40  acres. 

The  land  is  being  offered  by  direct 
sale  to  Steven  D.  Young  based  on  his 
historic  use,  ownership  of  all  adjacent 
land,  and  vakie  of  added  improvements. 
Failure  of  the  desi^iated  bidder  to 
submit  a  sale  deposit  wiU  result  in 
cancellatioa  of  the  direct  sale  and  the 
lands  will  be  withchvwn  from  sale.  It     ■ 
has  been  determined  that  the  subfect 
parcel  contains  no  minraBl  vahie  except 
for  oil  and  gas  resources;  therefore, 
mineral  interests  may  be  conveyed 
simultaneously  except  as  noted  below. 

When  patented  the  land  shall  be 
subject  to  the  following  reservationsr 

1.  A  right-of-way  for  ditches  or  canals 
constructed  by  the  authority  of  the 
United  States,  Act  of  August  30, 1880i  26 
StaL  391. 43  U.S.C.  945. 

2.  Oil  &  Gas  resources  shall  be 
reserved  to  the  United  States,  as 
required  by  section  209(a)  of  the  Federal 
Land  Policy  and  Management  Act  of 
1978, 43  U.S.C.  in9. 

3.  All  valid  existing  rights  and 
reservations  of  record,  at  tite  time  of 
sale. 

The  lands  are  hereby  segregated  from 
appropriatioa  under  the  public  land 
laws,  indnding  the  mining  laws,  as 
provided  by  43  CFR  2711  J-2(d). 
OATl  AMD  ADOWH».  The  sale  offering 
will  be  heki  on  August  2B,  1988  at  lOiX) 
a jn.  in  the  Shoshone  District  Offke.  400 
West  F.  Street  Shoshone,  Idaho  83352. 
Km  RJHINBN  MRNMNA-nOH  COfrTACn 
Detailed  information  concerning  tfie  tale 
can  be  obtained  by  contacting  Mike 
Austin  at  (208)  886-2208  w  writing  to 
BLM,  P.O.  Box  2B.  Shoshone.  Idaho 
83352.  I 

SUPPUMCNTAIIV  INFORMA-nON:  FoT  a 

period  of  45  days  from  the  date  of  this 
notice  in  the  Federal  Register,  interested 
parties  may  submit  written  comments  to 
the  Shoshone  District  Manager  at  the 
above  address.  In  the  absence  of  timely 
objections,  this  proposal  shallbecome 
the  final  determination  of  the^ 
Department  of  the  Interior. 


Date;  June  2,  ige& 
K.  Lyoo  Baoaett. 
District  Manager. 

[FR  Doc.  88-13334  Filed  &-13-88: 8:45  an] 
muuua  eoot  «no-m-m 

Minerals  Managetnent  Service 

DevelopnMnt  Operations  Coordination 
DocumMM;  OOECO  Ott  A  Gas  Co. 

agency:  Minerals  Management  Service, 
Interior. 

action:  Notice  of  the  receq)t  of  a 
proposed  Development  Operations 
Coordination  Document  (DOCD). 


;  Notice  is  hereby  given  that 
ODECO  Oil  ft  Gas  Company  has 
submitted  a  DOCD  describing  the 
activities  it  proposes  to  conduct  on 
Lease  OCS-G  5696,  Block  113,  Main 
Pass  Area,  offshore  Louisiana.  Proposed 
plans  for  the  above  area  provide  for  the 
development  and  production  of 
hydrocarbons  with  support  activittes  to 
be  conducted  from  an  existing  onshore 
base  located  at  Venice,  Louisiana. 

DATE:  The  subject  DOCD  was  deemed 
submitted  on  May  17, 1988. 

ADDNESS:  A  copy  of  the  subject  DOCD 
is  available  for  public  review  at  the 
Public  InformatioB  0£Rce.  Gulf  of 
Mexico  OCS  Region,  Minerals 
Management  Service,  1201  Elmwood 
Park  Boulevard,  Room  114.  New 
Orleans,  Louisiana  (Office  Hours:  8  a.m. 
to  4:30  pjn..  Monday  through  Friday). 

FON  njirTNBI  MFOiMUTION  CONTACT: 

Mr.  W.  Williamson,  Minerals 
Management  Service.  Gulf  of  Mexico 
OCS  Region.  Field  Operations,  Plans, 
Platform  and  Pipeline  Section. 
Exploration/Development  Plans  Unit 
Telephone  (504)  736-2874. 

supptmcNTANY  information:  The 
purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1978,  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 

Revised  rules  governing  pncticea  and 
procedures  under  which  die  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  States,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13, 
1979  (44  FR  53685).  Those  practices  and 
procedures  are  set  out  fai  revised 
§  250.34  of  Tide  30  of  the  CFR. 


Date:  June  2.  ISSa 

).  Rogers  Peaicy, 

Regroaal  Director,  Gulf  of  Mexico  OCS 
Region. 

[FR  Doc.  88-13326  Filed  6-13-88:  8>15  am) 

MUMO  COOC  UIO-MR-M 


Devalopmsfit  OparatkMw  Coordination 
Docunwnt;  Petto  Oil  Ca 

agency:  Minerals  Management  Service, 
Interior. 

action:  Notice  of  the  receipt  of  a 
proposed  Development  Operations 
Coordination  Document  (DOCD). 


;  Notice  is  hereby  given  that 
Pelto  Oil  Company  has  submitted  a 
DOCD  describing  the  activities  it 
proposes  to  conduct  on  Lease  OCS-G 
5717.  Block  209.  Mabi  Pass  Area. 
offshore  Louisiana  and  Mississippi. 
Proposed  plans  for  the  above  area 
provide  for  the  development  and 
production  of  hydrocarbons  with 
support  activities  to  be  conducted  from 
an  existing  onshore  base  located  at 
Venice,  Louisiana. 

date:  The  subject  DOCD  was  deenwd 
submitted  on  June  1. 1988.  Comments 
must  be  received  by  June  29, 1988,  or  15 
days  after  the  Coastal  Management 
Section  receives  a  copy  of  the  plan  from 
the  Minerals  Management  Service. 

ADDRESSES:  A  copy  of  the  subject 
DOCD  is  available  for  public  review  at 
the  PubUc  Information  Office.  Gulf  of 
Mexico  OCS  Region,  Minerals 
Management  Service.  1201  Elmwood 
Park  Boulevard,  Room  114.  New 
Orleans,  Louisiana  (Office  Hours:  8  a.m. 
to  4:30  p.m..  Monday  through  ftiday).  A 
copy  of  the  DOGD  and  the 
accompanying  Consistency  Certification 
are  also  available  for  public  review  at 
the  Coastal  Management  Section  Office 
located  ihi  the  10th  Floor  of  die  State 
Lands  and  Natural  Resources  Building, 
625  North  4th  Street  Baton  Rouge, 
Louisiana  (Office  Hours:  8  a.m.  to  4:30 
p.nL.  Monday  tiirough  Friday).  The 
pnbUc  may  submit  comments  to  the 
Coastal  Management  Section.  Attention 
OCS  Plans.  Post  Office  Box  44487.  Baton 
Rouge.  Louisiana  70605. 

for  further  mforhation  contact: 

Mr.  Lars  T.  Herbst  Minerals 
Management  Service,  Gulf  of  Mexico 
OCS  Region.  Field  Operations.  Mans. 
Platform  and  Pipeline  Section, 
Exploration/Development  Plans  Unit 
Telephone  (5M)  73»-2533. 

SUFPLEMINTARV  mFORMATION:  The 
purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1978.  that  the 


Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  fbr  pubUc  review. 
Additionally,  this  Notice  is  to  inform  the  - 
public,  pursuant  to  S  930.61  of  Title  15  of 
the  CFR.  that  the  Coastal  Management 
Section/Louisiana  Department  of  , 
•Natural  Resources  is  reviewihg  the 
DOCD  for  consistency  with  the 
Louisiana  Coiastal  Resources  Program. 

Revised  rules  governing  practices  ^nd 
procedures  under  lyhich  the  Minerals 
Managemept  Service  m^es  information 
contained  in  DOCDs  available  to 
affected  States,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13. 
1979  (44  FH  53665).  Those  practices  and 
proc^ures  are  set  out  in  revised 
S  25a34  of  Title  30  of  the  CFR. 

Date:  June  2, 198& 

|.  Rogara  Pearcy. 

Regional  Director,  Gulf  of  Mexico  iXS 
Region. 

(FR  Doc  88-13327  Filed  8-13-88;  8:45  am) 

■NJJNQ  COOK  tilO  liw  II 


Development  Operations  Coordination 
Document;  StMH  Offshore  Inc. 

agency:  Minerals  Management  Service. 
Interior. 

action:  Notice  of  the  receipt  of  a 
proposed  Development  Operations 
Coordination  Document  (DOCD). 

SUMMARY:  Notice  is  hereby  given  that 
Shell  Offshore  Inc.  has  submitted  a 
DOCD  describing  the  activities  it 
proposes  to  conduct  on  Leases  OCS 
0353. 0693,  and  0694.  Blocks  28,  27,  28. 
respectively.  South  Pass  Area,  offshore 
Louisiana.  Proposed  plans  for  the  above 
area  provide  for  the  development  and 
production  of  hydrocarbons  with 
support  activities  to  be  conducted  from 
an  existing  onshore  base  located  at 
Venice,  Louisiana. 

DATE:  The  subject  DOCD  was  deemed 
submitted  on)une  1, 1988. 
address:  a  copy  of  die  subject  DOCD 
is  available  for  public  review  at  the 
Public  Information  Office.  Gulf  of 
Mexico  OCS  Region. -Minerals 
Management  Service,  1201  Elmwood 
Park  Boulevard,  Room  114,  New 
Orleans.  Louisiana  (Office  Hours:  9a.m. 
to  4:30  p.m.,  Monday  through  Friday). 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Lars  T.  Herbst;  Minerals 
Management  Service.  Gulf  of  Mexico 
OCS  Region.  Field  Operations.  Plans. 
Platform  and  Pipeline  Section. 
Exploration/Development  Plans  Unit: 
Telephone  (504)  736-2533. 
SUPFLCMENTARY  INFORMATION:  The 
purpose  of  this  Notice  is  to  inform  the 


public,  pursuant  to  section  2S.,of  the  OCS 
Lands  Act  Amendments  of  1978.  tiiat  the 
Minerals  Managepient  Service  is . 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  leview. 

Revised  rules  governing  practices  and 
procedures  under  which  die  Minerals 
Management  iService  makes  information 
contained  in  DOCDs  available  to 
affected  States,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  December  13, 
1978  (44  FR  53685).  Those  practices  and 
procedures  are  set  out  in  revised 
5  250.34  of  Tide  30  of  die  CFR. 

Date:  June  2. 198a 

1^  Rogers  Pttarcy. 

Regional  Director,  Gulf  of  Mexico  OCS 
Region. 

[FR  Doc.  88-13328  Filed  &-13-88;8:4S  am] 

WLUNG  COOe  4StO-IHMI 


National  Park  Service 

National  Register  of  Historic  Pisces; 
Pending  Nominations;  AlatMMna  et  al. 

Nominations  for  the  following 
properties  being  considered  for  listing  in 
the  National  Register  were  received  by 
the  National  Park  Service  before  June  4. 
1988.  Pursuant  to  §  60.13  of  36  CFR  Part 
60  written  comments  concerning  the 
significance  of  these  properties  luider 
the  National  Register  criteria  for 
evaluation  may  be  forwarded  to  the 
National  Register,  National  Park 
Service,  U.S.  Department  of  the  Interior, 
Washington,  DC  20243.  Written 
comments  should  be  submitted  by  June 
29. 1988.  .:  '  • ,  . 

Carol  D.  Sliull. 
Chief  of  Registration.  National  Register. 

ALABAMA 

Baldwin  County 

Kairhope,  Bank  ofFairhope  (Fairhope  MRA), 

396  Fairhope  Ave. 
Fairhope;.  Beckner  House  (Fairhope  MRA),  63 

S.  Church  St. 
Fairhope,  Bloxham.  Carl  L,  Building 

(Fairhope  MRA).  327  Fairhope  Ave. 
Fairhope.  Fairhope  Bay  front  District 

(Fairhope  MRA),  Roughly  bounded  by 

Blalceney.  N.  and  S.  Summit  Sts.,  Pels  Ave. 

and  Mobile  Bay 
Fairhope.  Gaston  Building  (Fairhope  MRA), 

336  Fairhope  Ave. 
Fairhope,  Golf  Gun  &  Country  Club 

(Fairhope  MRA),  651  Johnson  Ave. 
Fairhope.  School  of  Organic  Education 

(Fairhope  MR.^).  Bounded  by  Fairhope  and 

Morphy  Aves.  and  Bancroft  and  School  Sts. 
Fairhope,  US  Post  Office  (Fairhope  MR.y. 

325  Fairhope  Ave. 
Fairhope,  White  A  venue  Historic  District 

(Fairhope  MRA],  White  Ave. 
Fairhope,  Zurhorst  House  (Fairhope  MRA), 

200  FelB  Ave. 


lefferson  County 

Birroiogham.WoodyaH'/i  City  Hall,  5525  First 
•  AVO...N 

CALIFORNIA 

Akmoda  County 

Oakland,  Calfomia  Hotel,  3443—3501  San 
Pablo  Ave. 

Los  Angeles  County 

Redondo  Beach.  Redondo  Beach  Original 
Tawnsite  Hi^ric  District,  N.  Certruda 
Ave.,  Camellan  St.  H.  Gitdalq^ie  Ave.  and 
DiaAiondSt      *^-'*-.    :^.\; 

Orange  County 

Laguna  Beach,  St.  Francis  by-the-Sea 
American  Catholic  Church,  430  Park  Ave. 

FLORIDA 

Volusia  County 

Day tona  Beach.  US  Ihxt  Office,  220  N.  Beach 
St 

GECMGIA 

Glynn  County 

St.  Simons'lsland,  Hamilton  Plantation  Slave 
Cabins,  Arthur  |.  Moore  Dr. 

GUAM 

Guam  County 

Naval  Station.  Tokai  Moru,  Aprs  Harbor 

LOUISIANA 

DeSoto  Parish 

Keachi,  Keochi  Presbyterian  Church,  LA  5 

East  FeBdana  Parish 

lackson,  Wildwood  Plantation  House,  LA  68. 
near  US  61 

MARYLAND 

Prince  George's  County 

Brandywine,  Early,  William  W.,  House,  13907 
Cherry  Tree  Crossing  Rd. 

MASSACHUSETTS 

Essex  County 

Haverhill,  Intervale  Factory,  402  River  St 

Middlessex  County 

Lincoln,  Woods  End  Road  Historic  District, 
68  Baker  Bridge  Rd..  1. 5. 9,  and  10  Woods 
EndRd. 

Lowell,  Merrimack — Middle  Streets  Historic 
District  (Boundary  Increase),  Merrimack, 
Middle.  Prescott  Central  and  Murket  Sts. 

Norfolk  CcHinty 

Quincy.  Massachusetts  Fields  School, 
Rawson  Rd.  and  Beach  St 

Suffolk  County 

Boston,  £7/0/  Hall.  7A  Eliot  St. 

Boston,  First  Church  offamaica  Plain,  6  Eliot 

St 
Boston.  Greek  Orthodox  Cathedral  of  New 

England,  520  Parker  St. 

MINNESOTA 
St  Louis  County 

Archeological  Site  21SLS5 
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MISSISSIPPI 

Copiah  Coanty,  Haztehimt  vicinity.  Welch, 
Jenkins  H.,  House,  y»  mile  N  of  MS  a  on 
Dentville  Rd. 

Hinds  County  ' 

Jackson.  Mississippi  Federation  of  Women 's 
Claba.  2M7  N.  Stats  St. 

LaudenUle  County  | 

Meridian,  Meirehope  Historic  District 
(Meridiait  MRA),  Roughly  baonded  by 
Thirfy-itod  Ave..  ThlrHedi  Aw., 
PourlMath  Si,  Twenty-fifth  Ave.  and 
Eighth  St 

NEW  JERSEY 

GkNJcestar  County 

Woodbury,  Bethel  AME  Church  ond  School 
(Woodbury  MRA).  53  Carpenter  St 

Woodbury,  Broad  Street  Historic  District 
(Woodbury  MRA).  Along  Broad  St 
between  Woodbuiy  C»eek  and  Conrttond 
St 

Woodbury,  Chew  House  (Woodbury  MRA), 
436  B.  Barber  Ave. 

Woodbury,  Delaware  Street  Historic  District 
(Woodbury  MRA).  Along  Delaware  St 
between  N.  American  and  Wood  Sts. 

Woodbury,  Glover  Historic  District 
(Woodbury  MRA).  Glover  and  High  Ste. 

Woodbury,  Green  Era  District  (Woodbury 
MRA).  Cooper  St,  Woodland,  Evergreen 
and  iayanl  Avea..  ^wuce  St  and  Rugby  PI. 

Woodbury,  Newton  Historic  District 
(Woodbury  MRA).  Hunter,  Euclid,  Laurel, 
Maple,  Cooper,  Curtis,  and  Centre  Sls„ 
Aberdeen  and  Holroyd  PL 

Woodbury.  Thompson  House  (Woodbury 
MRA).  103  Penn  St. 

Woodbury.  West  Bad  School  (Woodbury 
MRA).  Logan  St  • 

NORTH  DAKOTA 

Bottineau  County  ' 

Antiei.  State  Bank  of  Antler.  Antler  Sq. 

Case  County 

Fargo.  Barrington  Apartments,  219  Twelfth 
SL.S 

Grand  Forks  County 

Grand  Forks.  St  Michael's  Church.  520  N. 
Sixth  St 

RanaeyCounty 

Devils  Lake,  Newport  Apartments.  601 
Seventh  St 

StutnuB  Coanty 

Jamestown.  Jamestown  Historic  District 
(Jamestown  MPS),  Roughly  bounded  by 
First  St,  Fourth  Ave,  SE.  Fifth  SU  and 
Second  Ave. 

OHIO  I 

Tuscarawas  County 

Dover.  Deis, /o^i  Houae.  203  W.  Sixth  SL 

PUERTO  RICO 

1 

Aradbo  County 

Arecibo,  Casa  de  la  Diosa  Mita.  2S1 

Femandei  Juncos  St. 
Arecibo.  Palacio  del  Marques  de  fas  Claras. 

Calle  Gonzalo  Marin  #58 


I  County 

Goajno,  Pomar,  Pko,  Residence,  Comet  of 
Mario  Bmdii  and  JoM  QiriBlaa  St 

Mayagnex  Comty 

Mayaguez,  Puentes,  Ramirez,  Residencia. 

Calle  Mendez  Vigo  #117 
Mayaguez.  Residencia  Heyghr,  CaHe  Liceo 

#S1 

QuebraifilUs  County 

QuefaradiOu.  Teatro  Liberty.  Calle  R^ols 
#157 

SOUTH  CAKOLDiA 

Beaufort  ConDty 

Fish  Haul  Archaeological  Site  (SSBUdOS) 

TEXAS 

Denton  County 

Copper  Canyon  vicinity.  Old  Alton  Bridge. 
Copper  Canyon  Rd. 

[FR  Doc.  88-13382  Hied  9-13-88;  8:45  amj 
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INTERNATIONAL  TRADE 
COMMISSION 

(bivMtigation  Na  701-TA-289  (HnaOI 
Certain  Granite  From  Spain 

agency:  United  States  IntematioiMl 
Trade  Commission. 
ACTKMl:  Institution  of  a  final 
coimtervailing  duty  investigation. 

summary:  The  Commission  hereby  gives 
notice  of  tbe  institutian  of  final 
countervailing  duty  investigation  No. 
701-TA-2ro  (Final)  imder  section  705(b) 
of  the  Tariff  Apt  of  1930  (19  MS.C 
1671d(b))  to  determine  whether  an 
industry  in  the  United  States  is  , 

materially  injured,  or  is  threatened  with 
material  injiuy,  or  the  establishmnit  of 
an  industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  from  Spain  or  certain  granite,* 
provided  for  in  item  513.74  of  the  Tariff 
Schedules  6f  the  United  States,  that 
have  been  foimd  by  the  Department  of 
Conunerce,  in  preliminary 
determination,  to  be  subsidized  by  the 
Government  of  Spain.  Coaunerce  will 
make  its  final  si^sidy  deteimination 
within  forty-five  days  after  notification 
of  Commerce's  final  determination  (see 


'  For  puipoMS  of  Ihi*  InvasUgation.  "certain 
granite"  U  H  Inch  (1  cm)  to  2Vt  inchea  (a34  cm)  in 
thickness  and  indndes  the  foUowtng:  Rougk  sawed 
granite  tlabs.  hce^fiaisiMd  grantte  slabs,  and 
Bnistwd  illiasnehiiiul  yanite  inclading,  bat  not 
linltK]  to.  birildiai  (King,  flooring  waU  and  Boor 
tiles,  paving,  mmi  ayp<  frooia.  "Certain  yanMe" 
does  not  Indude  monumental  stones,  crashed 
granite,  or  cafiiiiig.  Tbe  articles  covered  by  this 
inveatigation  are  provided  for  in  subheadings 

2si6.itoo.  zsiSLizoa  tanaom.  a802^.oa  and 

6fl02.S9Jn  in  the  proposed  Harmonized  Tariff 
Schedule  of  the  United  States  (USITC  Pub.  2030). 


section  71)6(a)  and  706(b)  of  tte  act  (19 
U.S.C.  ie71d(a)  and  lendfbB)- 

For  farther  information,  concerning  the 
conduct  of  this  faxvesUgation.  hearing 
pracedBres,  and  rules  of  general 
appHcatimi.  consult  Ae  Commission's 
Rules  of  IVactice  and  Procedure.  P&rt 
207.  Subparts  A  and  C  (19  CFR  Part  207), 
and  Part  201,  Sobparts  A  through  E  (19 
CFR  Part  201}. 

EFFECnvc  DATE  December  24. 1967. 


t  MfOnMATION  COMTACR 
Rebecca  Woo«yags  (202-253-1192), 
Office  of  bivestigations,  U.S. 
International  Tkvde  Commission,  500  E 
Street  SW..  WaeMngton.  DC  20436. 
Hearing-imparied  individuals  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-252- 
1809. 

suppuiaff ARY  mronMATiowL 

Background 

This  investigation  is  being  faistitnted 
as  a  result  of  an  affirmative  preliminary 
determination  by  the  Department  of 
Commerce  Oiat  certain  twnefits  which 

'  constitute  subsidies  within  the  meaning 
of  section  701  of  the  act  (19  U.S.C.  1671} 
are  being  provided  to  manufacturers, 
producers,  or  exporters  in  Spain  of 
certain  granite.  'The  investigation  was 
requested  in  a  petition  filed  on  July  28, 
1987  by  the  Ad  Hoc  Granite  Cmnmittee. 

'  In  response  to  that  (wtitiao  the 
Commission  conducted  a  preliminary 
countervailing  duty  inrestigitian  and. 
on  the  basis  <^  infoimation  developed 
duriqg  the  course  of  that  investigation, 
det^imined  that  there  was  a  reasonable 
indication  that  an  industry  in  the  United 
States  was  materially  injtncd  by  reason 
of  imports  of  the  sui^ect  merdumdise 
(52  FR  35771,  September  23, 1967). 

Participation  in  the  Investigation 

Persons  wishing  to  participate  in  this 
investigation  as  parties  pnust  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Conunission.  as  provided  in 
f  201.11  of  the  Commission's  rules  (19 
CFR  201.11],  not  later  than  twenty-one 
(21)  days  after  the  publication  of  this 
notice  in  the  Fedenl  Register.  Any  enby 
of  appearance  filed  after  this  date  will 
be  referred  to  the  Chairman,  who  will 
determine  whether  to  accept  the  late 
entry  for  good  cause  shown  by  the 
person  desiring  to  file  the  entry. 

ServiosUst 

Pursuant  to  8  201.11(d)  of  the 
Conunission's  rules  (19  CFR  201.11(d)]. 
the  Secretary  win  prepare  a  service  Ust 
containing  the  names  and  address  of  all 
persons,  or  their  representatives,  who 


are  parties  to  this  investigation  upon  the 
expiration  of  the  period  for  filing  entries 
of  appearance.  In  accordance  with 
§§  201.16(c)  and  207.3  of  the  rules  (19 
CFR  201.16(c)  and  207.3).  each  document 
filed  by  a  party  to  the  investigation  must 
be  served  on  all  other  parties  to  the 
investigation  (as  identified  by  the 
service  list),  and  a  certificate  of  service 
must  accompany  the  document.  The 
Secretary  will  not  accept  a  dociunent  for 
filing  widiout  a  certificate  of  service. 

Hearing,  Staff  Report,  and  Written 
Submissions 

The  Commission  will  hold  a  hearing  in 
coimection  with  this  investigation  at  the 
U.S.  International  Trade  Commission 
Building.  SOO  E  Street  SW..  Washington, 
DC;  the  time  and  dat^  of  the  hearing  will 
be  aimoimced  at  a  later  date.  A  public 
version  of  the  prehearing  staff  report  in 
this  investigation  will  be  placed  in  the 
record  prior  to  the  hearing,  pursuant  to 
section  207.21  of  the  Commission's  rules 
(19  CFR  207.21)  The  dates  for  filing    . 
prehearing  and  posthearing  briefs  and 
the  date  for  filing  other  written 
submissions  will  also  be  announced  at  a 
later  date. 

AutlKNity:  Thi^jinvestigationis  being 
conducted  under  authority  of  the  Tariff  Act  of 
1930,  title  VIL  This  notice  is  published 
pursuant  to  S  207.20  of  the  Commission's 
rules  (19  CFR  207.20). 

By  order  of  the  Conunission. 

Issued:  June  9. 198& 
Kenneth  R.  Mason, 
Secretary. 
(FR  Doc.  88-13383  Filed  6-13-88.  8:45  am) 

BILUNG  CODE  7029-OMI 


(Investigaflons  Nos.  731-TA-409-410 
(Preliminary)] 

C«rtain  Ught-Wafled  Rectangular 
Pipes  and  Tubes  From  Argentina  and 
Taiwan 

agency:  United  States  International 
Trade  Commission. 
ACTION:  Institution  of  preliminary 
antidumpfaig  investigations  and 
scheduling  of  a  conference  to  be  held  in 
connection  with  the  investigations, 

SliMMARY:  The  Commission  hereby  gives 
notice  of  the  institution  of  preliminary 
antidumping  investigations  Nos.  731- 
TA-409-410  (Prelim^ary)  under  section 
733(a)  of  the  Tariff  Act  of  1930  (19  U.S.C. 
1673b(a))  to  determine  whether  there  is 
a  reasonable  indication  that  an  industry 
in  the  United  States  is  materially 
injured,  or  is  threatened  with  material 
injury,  or  the  establishment  of  an 
industry  in  the  United  States  is  ^ 
materially  retarded,  by  reason  of 


imports  firom  Argentina  and  Taiwan  of 
light-walled  reclangulare  pipes  and 
tubes,*  provided  for  in  item  610.40  of  the 
Tariff  Schedules  of  the  United  States, 
that  are  alleged  to  be  sold  in  the  United 
States  at  less  than  fair  value.  As 
provided  In  section  733(a),  the 
Commission  must  complete  preliminary 
antidumping  investigations  in  45  days, 
or  in  this  case  by  July  21, 1988. 

For  further  infoimation  concerning  the 
conduct  of  these  investigations  and  rules 
of  general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure.  Part  207,  Subparts  A  and  B 
(19  CFR.  Part  207).  and  Part  201, 
Subparts  A  through  E  (19  CFR  Part  201). 

EFFECnvE  DATE:  June  6, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dan  Leahy  (202-252-1182),  Office  of 
Investigations,  U.S.  International  Trade 
Commission.  500  E  Street  SW., 
Washington,  DC  20436.  Hearing- 
imparied  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-252- 
1810.  Persons  with  molnlity  impairments 
who  will  need  special  assistance  in 
gaining  access  to  the  Commission 
should  eontact  the  Office  of  the 
Secretary  at  202-2S2-100a 

SUPPLEMBITMIY  INFORMATION: 

Back^Dund  « 

These  investigations  are  being 
instituted  in  response  to  a  petition  filed 
on  June  6. 1988,  by  the  mechanical 
tubing  subcommittee  of  the  Committee 
on  Pipe  and  Tube  Imports  and  by  the 
individual  manufacturers  of  the  product 
that  are  members  of  the  subcommittee. 

Participation  in  the  Investigations 

Persons  wishing  to  participate  in  these 
investigations  as  parties  must  file  an 
entry  of  appearance  vrith  the  Secretary 
to  the  Commission,  as  provided  in 
§  201.11  of  the  Commission's  rules  (19 
CFR  201.11),  not  later  than  (7)  days  after 
the  publication  of  this  notice  in  the 
Federal  Register.  Any  entry  of 
appearance  filed  after  this  date  will  be 
referred  to  the  Chairman,  who  will 
determine  whether  to  accept  the  late 
entry  for  good  cause  shown  by  the 
person  desiring  to  file  the  entry. 


'  For  purposes  of  these  investigations,  the  term 
"lighl-wsQed  rectangoUr  pipes  and  tubes"  covers 
welded  cartxNi  slaei  pipes  and  tubes  of  reclaogular 
(including  square)  cross  sectioa  having  a  wall 
thickness  less  thtin  aiS6  inch.  Light-walled 
rectangular  pipes  and  tubes  are  currently  reported 
for  statistical  purposes  under  item  SKMSSS  of  tbe 
Tariff  Scbedulee  of  the  United  States  Anaolated 
and  are  classifiaUa  under  subheading  730M(iSO  of 
the  proposed  Harmoiuzed  Tariff  Schedule  of  the 
United  Slates. 


Swvioelist 

Pursuant  to  S  20Lll(d)  of  the 
Commission's  rules  (19  CFR  201.11(d)), 
the  Secretary  will  prepare  a  service  Ust 
containing  the  names  and  addresses  of 
all  persons,  or  their  representatives, 
who  are  parties  to  these  investigatioas 
upon  the  expiration  of  the  period  for 
filing  entries  of  appearance.  In 
accordance  with  §(  201.16(c)  and  207.3 
of  the  rules  (19  CFR  201.16(c)  and  207.3), 
each  document  filed  by  a  party  to  the 
investigations  must  be  served  oa  all 
'  other  parties  to  the  investigations  (as 
identified  by  the  service  list),  and  a 
certificate  of  service  must  accompany 
the  document.  The  Secretary  will  not 
accept  a  document  for  filing  without  a 
certificate  of  service. 

Conference 

The  Director  of  Operations  of  tite 
Commission  has  scheduled  a  conference 
in  connectioa  with  diese  investigations 
for  9:30  a.m,  on  June  29, 1968,  at  the  U.S. 
International  Trade  Commission 
Building,  SOO  E  Street  SW.,  Washington. 
DC.  Parties  wishing  to  participate  in  the 
conference  should  contact  Dan  Leahy 
(202-252-1182)  not  later  than  June  27. 
1988,  to  arrange  for  their  appearande. 
Parties  in  support  of  the  imposition  bf 
antidumping  duties  in  these 
investigations  and  parties  in  opposition 
to  the  imposition  of  such  duties  will 
each  be  collectively  allocated  one  hour 
within  which  to  make  an  oral 
presentation  at  the  conference. 

Written  Submissions 

Any  person  may  submit  to  the 
Commission  on  or  before  July  1, 1988,  a 
written  statement  of  information 
pertinent  to  the  subject  of  the 
investigations,  as  provided  in  S  207.15  of 
the  Commission's  rules  (19  CFR  207.15). 
A  signed  original  and  fourteen  (14) 
copies  of  each  submission  must  be  filed 
\yith  the  Secretary  to  the  Commission  in 
accordance  with  S  201.8  of  the  rules  (19 
CFR  201.6).  All  written  submissions 
excepts  for  confidential  business  data 
will  be  available  for  public  inspection 
during  regidar  business  hours  (8:45  a.ml 
to  5:15  p.m.)  in  the  Office  of  the 
Secretary  to  the  Commission. 

Any  business  information  for  which 
confidential  treatment  is  desired  must 
be  submitted  separately.  The  evelope 
and  all  pages  of  such  submissions  must 
be  cleariy  labeled  "Confidential 
Business  Information."  Confidential  - 
submissions  and  requests  for 
confidential  treatment  must  conform 
with  the  requirements  of  section  201.6  of 
the  Commission's  rules  (19  CFR  201j6). 
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Authority:  These  investigations  are  being 
conducted  under  authority  of  the  Tariff  Act  of 
1930,  titte  Vn.  This  notice  is  published 
-  pursuant  to  S  207.12  of  the  Commission's 
rules  (19  CFR  207.12). 

By  order  of  the  Commission.  I ' 

Issued:  June  9. 1988. 
Kenoedi  R.  Mason, 
Secretary. 

(FR  Doc.  M-13384  Filed  6-13-«8: 8:45  ami 
nujNO  cooE  7«a9-o>-« 


INTERSTATE  COMMERCE 
COMMISSION 

(Docktt  fto.  AB-7t  (Sublta.  1X)I 

Fonda,  Johnstown  and  Gtoversville 
Ralroad  Ca— Abandonment 
Exemption;  Fulton  and  Montgomeiy 
Counties,  NY 

Applicant  has  filed  a  notice  of         ' 
exemption  under  49  CFR  1152  Subpart 
F — Exempt  Abandonments  to  abandon 
its  line  of  railroad  between  Fonda  and 
Broadalbin,  NY,  in  Montgomery  and 
Fulton  Counties,  NY.  TTje  line  extends 
from  a  point  beginning  at  the  mainline  of 
Consolidated  Rail  Corporation  in  the 
Village  of  Fonda  at  Station  0+00  to  a 
point  known  as  Broadalbin  Junction 
(Patch  Road),  and  then  to  the  Village  of 
Broadalbin  at  Station  323+95. 

Applicant  has  certified  (1)  that  no 
local  traffic  has  moved  over  the  line  for 
at  least  2  years  and  that  overhead  traffic 
is  not  moved  over  the  line  or  may  be 
rerouted,  and  (2)  that  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  State  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Commission  or  any  U.S.  District  Court, 
or  has  been  decided  in  favor  of  the 
complainant  within  the  2-year  period. 
The  appropriate  State  agency  has  been 
notified  in  %vriting  at  least  10  days  prior 
to  the  filing  of  this  notice. 

Applicant  has  indicated  it  recognize* 
that  this  abandonment  exemption  will 
be  made  subject  to  the  conditions  for  the 
protection  of  employees  set  forth  at 
Oregon  Short  Line  R.  Co.— 
Abandonment— Goshen  (OSL),  380 
I.C.C.  91  (1979).  The  OSL  conditions  will 
be  imposed  here  in  view  of  applicant's 
stated  position.'  i 
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Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  the 
exemption  will  be  effective  July  14. 1988 
(unless  stayed  pending  reconsideration). 
Petitions  to  stay  regarding  matters  that 
do  not  involve  enviroiunental  issues  * 
and  formal  expressions  of  intent  to  file 
an  offer  of  financial  assistance  under  49 
CFR  ll52.27(c)(2} »  must  be  filed  by  June 
24. 1988  and  petitions  for 
reconsideration,  inchiding 
environmental,  energy,  and  public  use 
concerns,  must  be  filed  by  July  4. 1988 
with:  Office  of  the  Secretary^  Case 
Control  Branch,  Interstate  Commerce 
Commission.  Washington,  DC  20423. 
*  A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representatives:  William  P. 
Quinn.  Esq..  Rubin,  Quinn  A  Moss.  1800 
Penn  Mutual  Tower.  510  Walnut  Street, 
Philadelphia,  PA  19106. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

Applicant  has  filed  an  environmental 
report  which  addresses  environmental 
or  energy  impacts,  if  any.  from  this 
abandonment. 

The  Section  of  Energy  and 
Environment  (SEE)  will  prepare  an 
environmental  assessment  (EA).  SEE 
will  serve  the  EA  on  all  parties  by  June 
20. 1988.  Other  interested  persons  may 
obtain  a  copy  of  the  EA  from  SEE  by 
writing  to  it  (Room  3115.  Interstate 
Commerce  Commission.  Washington. 
DC  20423)  or  by  calling  Carl  Bausch, 
Chief.  SEE  at  (202)  275-7316). 

A  notice  to  the  parties  will  be  issued  if 
use  of  the  exemption  is  conditioned 
upon  environmental  or  public  use 
conditions. 

Decided:  June  10. 198& 


'  It  is  noted  thai  applicant  has  stated  that  the 
proposed  abandonment  is  for  its  entire  line.  Where 
a  carrier's  entire  system  is  to  be  abandoned,  the 
Commission  generally  does  not  impose  employee 
protective  conditions.  See  Modem  Handcraft.  Inc.— 
.Abandonment  363  I.C.C.  968.  973  (1981):  and 
Welhville.  Addison  »  Galeton  R.  Corp. — 
Abandonment.  364  1.C.C  744.  745-746  (1978).  The 
Commission  has.  however,  recognized  certain 
exceptions  to  this  policy  of  not  imposing  employee 


protective  conditions  on  entire  system 
abandonments.  See  Northhampton  and  Bath  K 
Co.— Abandonment.  354  I.C.C  784  (1978). 

Applicant's  statement  regarding  the  imposition  of 
labor  protection  may  have  been  made  without  an 
understanding  of  this  Commission  policy. 
Accordingly,  it  may  file  a  petition  seeking  removal 
of  the  OSL  conditions  imposed  here.  The  petition 
should  demonstrate  the  applicability  of  the  general 
policy  to  the  subject  abandonment. 

'  A  stay  will  be  routinely  issued  t>y  the 
Commission  in  those  proceedings  where  an 
informed  decision  on  environmental  issues  (whether 
raised  by  a  party  or  by  the  Section  of  Energy  and 
Environment  in  its  independent  investigation) 
cannot  be  made  prior  to  the  effective  date  of  the 
notice  of  exemption.  See  Ex  Parte  No.  274  (Sub-No. 
8).  Exemption  of  Ovt-of-Service  Roil  Lines  (not 
printed),  served  March  8, 196& 

'  See  Exemption  of  Rail  .Abandonments  or 
Discontinuance — Offers  of  Financial  Assistance.  4 
t.CC2d  164,  served  December  23, 1987.  and  final 
rules  published  in  the  Federal  Register  on  December 
22,  i987  (52  FR  48«4n-«U46). 


By  the  Commissioa  Jane  P.  Mackall. 
Director.  OfHce  of  Proceedings. 
Norata  R.  McGee, 
Secretary. 

(FR  Doc.  88-13439  Filed  d-13-68: 8:45  am] 
MUINQ  CODE  703»41-ll 


DEPARTMENT  OF  JliSnCE 

Lodging  of  Consent  Decree  Pursuant 
to  0ie  Clean  Air  AM;  Sheffield  Steel 
Corp. 

In  accordance  with  Departmental 
Policy,  28  CFR  50.7. 38  FR  18029.  notice 
is  hereby  given  that  a  consent  decree  in 
United  States  v.  Sheffield  Steel  Corp., 
Qvil  Action  No.  »-C  508E.  was  lodged 
with  the  United  States  District  Court  for 
the  Northern  District  of  Oklahoma  on 
June  2. 1988.^      ■.',:• 

The  proposed  cmsenf  decree 
concerns  alleged  violations  of  the 
Oklahoma  State  Implementation  Plan 
("SIF")  approved  pursuant  to  the  Clean 
Air  Act,  42  U.S.a  7401.  et seq..\n 
connection  with  Sheffield's  secondary    . 
steel  production  facility  in  Sand  Springs, 
Oklahoma.  The  proposed  decree 
requires  Sheffield  to  comply  with 
Regulation  3.1  of  the  SIP  by  October  15,  ' 
1988.  The  proposed  decree  also  requires 
payment  of  a  $65,000  civil  penalty. 

The  Department  of  Justice  will  receive 
for  thirty  (30)  days  from  the  date  of 
publication  of  this  notice,  written 
comments  relating  to  the  consent 
decree.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General,  Land 
and  Natural  Resources  Division, 
Department  of  Justice.  Washington,  DC 
20530,  and  should  refer  to  United  States 
V.  Sheffield  Steel  Corp.,  D.J.  Ref.  No.  90- 
5-2-1-1134. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  Northern  District  of 
Oklahoma.  3600  U.S.  Courthouse,  333  W. 
Fourth  St.,  Tulsa.  Okla.  74103;  at  the 
Region  VI  office  of  the  Environmental 
Protection  Agency,  First  Interstate  Bank 
Tower  at  Fountain  Place,  1445  Rosess 
Ave..  Dallas.  Texas  75202;  and  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice,  Room  1515. 
Ninth  St.  and  Pennsylvania  Ave..  NW.. 
Washington,  DC  20530.  In  requesting  a 
copy,  please  enclose  a  check  in  the 
amount  of  $1.30  (10  cents  per  page 
reproduction  charge)  payable  to  the 
Treasurer  of  the  United  States. 
Roger  J.  MaizuUa. 

Assistant  Attorney  General,  Land  and 
Natural  Resources  Division. 
(FR  Doc.  88-13316  Filed  6-13-68;  8:46  am] 
WUJNO  CODE  44«0-01-M 


Lodgliig  of  Consent  Oecroe  Purauant 
to  Federal  Water  PotuMow  Control  Act; 
City  of  Wlxom,  and  County  of  OaMand, 
Ml 

In  accordance  with  Department 
policy,  28  CFR  50.7.  notice  is  hereby 
given  that  on  June  2, 1988  a  proposed 
Consent  Decree  in  United  States  and 
State  of  Michigan  v.  City  of  Wixom, 
Michigan  and  County  of  Oakland, 
Michigan,  Civil  Action  NO.  85-CV- 
72085-DT,  was  lodged  widi  the  United 
States  District  Court  for  the  Eastern 
District  of  Michigan.  The  proposed 
Consent  Decree  concerns  discharge  of 
pollutant*  from  defendants'  wastewater 
treatment  works  to  Norton  Creek.  The 
proposed  Consent  Decree  requires  that 
defendants  undertake  extensive 
construction  at  their  treatment  works, 
which  will  allow  that  faciUty  to  meet  the 
final  water  quality  limits  contained  in 
defendants'  National  Pollution 
Discharge  Elimination  System 
("NPDES")  Permit 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  pubUcation  comments 
relating  to  the  proposed  consent  decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  tlie  Land 
and  Natural  Resources  Division, 
Department  of  Justice.  Washington.  DC 
20530,  and  shoidd  refer  to  United  States 
and  State  of  Michigan  v.  City  of  Wixom, 
Michigan  and  County  of  Oakland, 
Michigan,  D.J.  Ref.  9D-5-1-1-2799. 

The  proposed  Consent  Decree  may  be 
examined  at  die- Offices  of  the  United 
States  Attorney,  231  West  Lafayette,  8th 
Floor,  Detroit,  Michigan  48228,  at  the 
Region  V  Office  of  the  United  States 
Environmental  Protection  Agency,  111 
West  Jadeson  Street.  3rd  Floor.  Chicago, 
Illinois  60604,  and  at  the  Environmental 
Enforcement  Section,  Land  and  Natural 
Resources  Division  of  tiie  Department  of 
Justice,  Room  1515, 9th  Street  and 
Permsylvania  Avenue  NW..  Washington, 
DC  20530.  A  copy  of  the  proposed 
Consent  Decree  may  be  obtained  in 
person  or  by  mail  from  the 
Environmental  Enforcement  Section. 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice.  In  requesting 
a  copy,  please  enclose  a  check  in  the 
amount  of  $5.60  (10  cents  per  page 
r^roduction  cost)  payable  to  the 
Treasurer  of  the  United  States. 
Rognr  |.  MaixoBa, 

Assistant  Attorney  General,  Land  and 

NatumI  Resources  Division. 

[FR  Doc  88-13317  Filed  6-13-88: 8:45  am] 

■ILUNQ  CODE  441O.01-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


rrA-W-20,4491 

JPI  Transportation  Products,  Inc., 
Engine  Products  Group,  Cleveland, 
Onio;  Hegaliw  Determination 
Regarding  Application  for 
Reconsideration 

By  an  apiriicatioa  dated  May  11. 1988 
a  company  official  requested 
administrative  reconsideration  of  the 
Department's  negative  determination  on 
the  subject  petition  for  trade  adjustment 
assistance.  The  initial  petition  was  filed 
by  Local  #5  of  the  Mechanics 
Educational  Society  of  America  on 
behalf  of  workers  at  JPI  Transportation 
Products,  Inc.,  Cleveland,  Ohio.  The 
denial  notice  was  signed  on  April  8. 1986 
and  pubhshed  in  the  Federal  Register  on 
April  19, 1988  (53  FR  12832). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous: 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  If,  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  the 
decision. 

Hie  company  claims  that  production 
at  the  Cleveland  plant  was  integrated 
into  the  prodection  of  two  other  JPI 
plants  in  Ohio  whose  workers  are 
currently  certified  for  trade  adjustment 
assistance.  TAr-W-19,889  and  TA-W- 
19,89a 

The  integration  of  production  issue 
was  addressed  earlier  by  the 
Department  in  its  notice«of  negative 
determination.  Although  workers  at  the 
Bridgeport  rTA-W-19389)  and  Bellaire 
(TA-W-19JI80)  were  certified  for 
adjustment  assistance,  both  plants 
closed  in  April,  1987.  Production  at  the 
Cleveland  plant  was  only  insignificandy 
integrated  writfa  Bridgeport  and  Bellaire 
in  the  period  applicable  to  the  petition. 
Virtually  all  of  Cleveland's  production 
in  1987  was  integrated  with  JPFs  plants 
in  Adantic.  Iowa  and  McConnelsville. 
Ohio.  Further,  the  Cleveland  plant  had 
increased  production  in  1987  compared 
to  1986  and  the  Engine  Products  Group 
of  JPI  Transportation  had  increased 
sales  in  1987  compared  to  1986. 

Layoffs  occmring  in  1988  and  the 
plant  closure  scbedhiled  for  1989  are  due 
to  a  company-wide  overcapacity 


problem.  JPI  purchased  sorae  competing 
firms  in  1986  and  1987  and  is  currently 
consolidating  its  operations  to  reduce 

the  overcapacity  and  duplication 
problems. 


Conclusion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  die  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Washington,  DC,  this  6th  day  of 
June,  1988. 
HaroU  A.  Biatl, 

Deputy  Director,  Office  of  Program 
Management,  UIS 

[FR  Doc.  88-13407  Filed  6-13-88: 8:45  am] 

BILUNG  CODE  4l1»-3(Mi 


Determinations  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance;  Slcan*A>Mrtic  Corp.  et  aL 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.Q  2273)  die 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  adjustment 
assistance  issued  during  the  period  May 
30, 1988-June  3, 1988. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
adjustment  assistance  to  be  issued,  each 
of  the  group  eligibilify  requirements  of 
section  222  of  the  Act  must  be  made. 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  tfie 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated, 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  die  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

Negative  Determinations 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importandy  to  worker 
separations  at  the  firm. 
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TA-W-2a579:  Skan-A-MaUc  Corp.. 
Elbridge.  NY 

TA-W-2a581:  Theurer,  Inc.  Newark.  NJ 

In  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met  for  the  reasons 
specified. 

TA-}Af-2O.e01:  Tnimph-Adler  Royal. 
Inc.,  Manchester,  CT 

The  workers'  flnn  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-20.647:  Mattel.  Inc.,  Mattel  Toys 
East  Coast  Distribution  Center,  Edison, ' 
NJ 

Increased  imports  did  not  contribute 
importantly  to  workers  separations  at 
the  firm. 

TA-W-20.591:  Deminex  U.S.  Oil  Co. 
(Dusoco),  Dallas,  TX 

Increased  imports  did  not  contribute 
importantiy  to  workers  separations  at 
the  firm. 

TA-W-20,612;  Horizon  Transportation 
Service,  Battle  Creek,  MI 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-X.599;  Ue-Man  Mining  Co.. 
Mine  *1.  Big  Stone  Gap.  VA 

U.S.  imports  of  coal  are  negligible. 

TA-W-2O.eO0;  Lee-Man  Mining  Co.. 
Mine  #&  Big  Stone  Cap.  VA 

U.S.  imports  of  coal  are  negligible. 

TA-W-2X).603:  W.II  Grace  6:  Co., 
Davison  Chemical  Div.,  Cincinnati,  OH 

The  investigation  revealed  that 
criterion  (1)  and  (2)  have  not  been  met. 
Employment  did  not  decline  during  the 
relevant  period  as  required  for 
certification.  Sales  or  production  did  not 
decline  during  the  relevant  period  as 
required  for  certification. 

Affinnative  DeterminatioDS 

TA-W-20.597:  ITW  Cortion.  Elmhurst 
IL 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  March  29. 
1987. 

TA-W-W,580;  Tektronix.  Inc.. 
Wilsonville,  OR 

A  certification  was  issued  covering  all 
workers  of  the  Information  Display 
Group  of  Tekb-onix.  Inc.,  Wilsonville, 
OR,  the  Graphic  Terminans  Div.,  Human 
Resources  ft  Administration  Information 
Systems  Leasing  and  Reconditioned 


Products  and  Group  Mariceting  on  or 
after  March  16. 1987. 

TA-W-20,585:  Bourns.  Inc.,  Ames.  lA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  March  22, 
1987. 

I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  period  May  3a  1988- 
June  3, 1968.  Copies  of  these 
determinations  are  available  for 
inspection  in  Room  6434,  U.S. 
Department  of  Labor,  601  D  Street  NW., 
Washington.  DC  20213  during  normal 
business  hours  or  will  be  mailed  to 
persons  who  write  to  the  above  address. 

Dated  June  7. 1988. 

Marvin  M.  Fooks. 

Director.  Office  of  Trade  Adjustment 
Assistance. 

{FR  Doc  88-13408  Filed  ft-l»-88;  8:45  am] 

■UJNO  COOe  4S1».«-M 

Mine  Safety  and  Health  Administration 
[Docket  Na  ll-e>-96-C] 

Freeman  United  Coal  Mining  Co,; 
Petition  for  Modification  of  Application 
of  Mandatory  Safety  Standard 

Freeman  United  Coal  Mining 
Company.  P.O  Box  100,  West  Frankfort, 
lUinois  62696  has  filed  a  petition  to 
modify  the  application  of  30  CFR  75.305 
(weekly  examinations  for  hazardous 
conditions)  to  its  Orient  No.  6  Mine  (I-D> 
No.  11-00599)  located  in  Jefferson 
County,  Illinois.  The  petition  is  filed 
under  section  101(c)  of  the  Federal  Mine 
Safety  and  Healdi  Act  of  1977. 

A  sununary  of  the  petitioner's 
statement  follows: 

1.  The  petition  concerns  the 
requirement  that  at  least  one  entiy  of 
each  intake  and  retiun  aircourse  be 
examined  in  its  entirety  on  a  weekly 
basis. 

2.  As  an  alteraate  method,  petitioner 
proposes  to  establish  evaluation 
stations  in  the  Numbers  1, 2,  3,  and  4 
return  entries  of  the  main  north. 

3.  In  support  of  this  request,  petitioner 
states  that — 

(a)  A  weekly  examination  including 
quantity  of  air  and  tests  for  methane 
would  be  conducted  in  the  main  north 
return  entries  as  the  air  approaches  the 
fall  area  at  the  7,900  foot  station  and  as 
the  air  passes  from  the  area  at  the  7,000 
foot  station; 

(b)  The  person  making  the 
examinations  and  tests  would  place 
their  initials  and  the  date  and  time  at 
the  places  examined.  Any  reduction  in 
the  amount  of  air  flow  or  increase  in 
methane  content  would  be  reported  to 
the  operator  promptiy  for  correction; 


(c)  At  least  one  entry  in  the  rest  of  the 
return  aircourse  would  be  examined  in 
its  entirety: 

(d)  The  first  main  north  entries  at  this 
location  contain  four  return  entries  on 
the  west  side  followed  by  five  intake 
entries,  two  isolated  entries  and  three 
return  entries  on  the  east  side  of  the 
mains; 

(e)  The  intake  entries  Numbers  5. 6, 7, 
8.  and  9  and  east  return  entries  Numbers 
12, 13.  and  14  contain  escapeways 
leading  to  the  Number  1  portal  escape 
shafts  on  the  west  side  of  the  mine; 

(f)  Petitioner  also  has  an  intake  and 
return  air  shaft  on  the  east  side  of  the 
mine.  Intake  and  return  escapeways  are 
also  routed  as  an  alternate  escapeway 
to  this  side  of  the  mine;  and 

(g)  Ventilation  capacity  in  this  area  is 
adequate  at  this  time.  If  a  deterioration 
is  detected,  corrections  would  be  made 
to  ensure  adequate  capacity. 

4.  Petitioner  further  states  that 
cleaning  up  roof  falls  and  resupporting 
deteriorated  roof  in  this  area  would 
pose  a  hazardous  task. 

5.  For  these  reasons,  petitioner 
requests  a  modification  of  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  die  Office 
of  Standards.  Regtdations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627, 4015  Wilson 
Boulevard,  Arlingtoa  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before  July 
14, 1988.  Copies  Of  the  petition  are 
available  for  inspection  at  that  address. 

Date:  June  7, 1968. 
Atrida  W.  SUvey, 

Director,  Office  of  Standards,  Regulations 

and  Variances. 

(FR  Doc.  88-13410  Filed  6-13-88;  8:45  am] 

■HJJNO  COOC  <fl10  O  M 


[Docket  Na  M-<«-«4-C] 

Utah  Povver  A  Light  Co„  Mining 
Division;  Petition  for  Modification  of 
Application  of  Mandatory  Safety 
Standard 

Utah  Power  ft  Light  Company,  Mining 
Division,  P.O.  Box  310,  Hungtington, 
Utah  64528  has  filed  a  petition  to  modify 
the  appUcation  of  30  CFR  75.305  (weekly 
examinations  for  hazardous  conditions) 
to  its  Deer  Creek  Mine  (I.D.  No.  42- 
0O121)  located  in  Emery  County,  Utah. 
The  petition  is  filed  under  section  101(c) 
of  the  Federal  Mine  Safety  and  Health 
Act  of  1977. 


A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  return  aircourses  and 
seals  be  examined  in  their  entirety  on  a 
weekly  basis. 

2.  Petitioner  states  that  due  to  a  large 
bounce  the  seal,  connecting  the  7th 
Right  entries  at  crosscut  38  to  the  8th 
Right  entries  at  crosscut  36,  is 
impossible.  To  attempt  to  rehabilitate 
the  area  would  expose  miners  to 
hazardous  conditions. 

3.  As  an  alternate  method,  petitioner 
proposes  to  sample  air  quality  and 
direction  at  No.  7  crosscut  of  8th  Right 
on  a  weekly  basis.  In  support  of  this 
request  petitioner  states  that — 

(a)  Any  air  coming  off  the  seal  would 
be  monitored  at  this  location: 

(b)  The  air  passing  the  seal  would  be 
coursed  over  the  monitoring  station  and 
then  to  the  main  return  where  it  would 
be  directed  from  the  mine; 

(c)  The  mine  liberates  little  or  no 
methane  and  the  ventilation  is  still 
following  its  normal  and  intended 
course; 

(d)  The  number  of  persons  required  to 
be  in  the  proposed  monitoring  area 
would  be  minimal;  and 

(e)  This  area  would  also  be 
continuously  monitored  for  methane  by 
an  approved  mine  monitoring  system 
that  would  provide  early  warning  of  any 
hazardous  conditions. 

4.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
-comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration.  Room  627, 4015  Wilson 
Boulevard,  Arlington.  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before  July 
14, 1988.  Copies  of  the  petition  are 
available/or  inspection  at  that  address. 

Date:  June  6, 198& 
Patricia  W.  Silvey, 

Director,  Office  of  Standards.  Regulations 

and  Variances. 

[FR  Doc.  8fr-13411  Filed  6-13-88:  8:45  am] 

MLLNM  CODE  4S10-43-M 


Veterans'  Employment  and  Training 

Secretary  of  LalMr's  Committee  on 
Veterans'  Employment;  Meeting 

The  Secretary's  Committee  on 
Veteran's  Employment  was  established 
under  S  308,  Title  III.  Pub.  L.J97-306 


"Veterans  Compensation,  Education  and 
Employment  Amendments  of  1982."  to 
bring  to  the  attention  of  the  Secretary, 
problems  and  issues  relating  to 
veterans'  employment 

Notice  is  hereby  given  that  the 
Secretary  of  Labor's  Committee  on 
Veterans'  Employment  will  meet  on 
Th^H^day,  July  7, 1988,  at  2:00  p.m.,  in 
th^  Secretary's  Conference  Room,  S- 
ZSf^FPB. 

The  items  on  the  agenda  are: 

— ^Presentation  of  work  group  findings 
of  the  public  fonun  entiUed  "Workforce 
2000  and  America's  Veterans"  held 
April  19-21, 1988,  and 

— Implementation  of  Pub.  L 100-323, 
"Veterans'  Emploj'ment  Training,  and 
Counseling  Amendments  of  1987". 

The  public  is  Invited. 

Si^ed  at  Washington.  DC.  this  Bth  day  of 
June.  1988. 
Donald  E.  Sliasteen, 
Assistant  Secretary  for  Veterans ' 
Employment  and  Training. 
{FR  Doc.  88-13409  Filed  6-13-88;  8:45  am] 

aaUNO  COOC  4510-7»-ll 

Wage  and  Hour  Division 

Child  Lalx>r  Advisory  Committee, 
Subcommittee  Meeting  on  Hazardous, 
Occupations  Order  No.  2 

The  Child  Labor  Advisory 
Subcommittee  members,  who  will 
consider  topics  concerning  Hazardous 
Occupations  Order  No.  2,  will  convene 
at  the  Department  of  Labor,  Frances 
Perkins  Building,  Room  N3437A.  200 
Constitution  Avenue  NW.,  Washington, 
DC.  from  9:00  a.m.-5:00  p.m.,  on  July  6, 
1988.  The  discussion  will  focus  on 
whether  a  recommendation  is  necessary 
with  respect  to  the  scope  of  this  Order, 
whether  definitions  under  this  Order 
and  the  exemption  from  the  Order  for 
incidental  and  occasional  driving  need 
to  be  refined,  and  whether  a  change 
should  t)e  made  in  the  gross  vehicle 
weight  of  types  of  vehicles  permitted 
under  the  exemption  for  incidental  and 
occassional  driving. 

Members  of  the  public  are  invited  to 
attend  the  meeting.  Individuals  wishing 
to  submit  written  data,  reviews,  or 
arguments  pertaining  to  the  business 
before  the  Subcommittee  should  submit 
them  to  the  Child  Labor  Advisory 
Coordinator  prior  to  the  meeting  date. 
Twenty-six  copies  are  needed  for 
distribution  to  the  members  and  for 
inclusion  in  the  Subcommittee  report. 

Telephone  inquiries  and 
communications  concerning  this  meeting 
should  be  directed  to  Ms.  Nile  J.  Stovall. 
Coordinator  for  the  Child  Labor 
Advisory  Committee,  (202)  523-7640. 


Signed  at  Washington.  DC.  this  Bth  day  of 

June  198a 
Paula  V.  Smith. 

Administrator 

(FR  Doc.  88-13406  JFiled  6-13-88: 8:45  am] 

BtLUNG  CODE  4S10-30-M 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Records  Schedules;  Availability  and 
Request  for  Comments 

AGENCY:  National  Archives  and  Records 

Administration;  OfRce  of  Records 

Administration. 

actiom:  Notice  of  availability  of 

proposed  records  schedules;  request  for 

comments. 

summary:  The  National  Archives  and 
Records  Admininsfration  (NARA) 
publishes  notice  at  least  once  monthly 
of  certain  Federal  agency  requests  for 
records  disposition  authority  (records 
schedules).  Records  schedules  identify 
records  of  sufficient  value  to  warrant 
preservation  in  the  National  Archives  of 
the  United  States.  Schedules  also 
authorize  agencies  after  a  specified 
period  to  dispose  of  records  lacking 
administrativie,  legal,  research,  or  other 
value.  Notice  is  published  for  records 
schedules  that  (1)  propose  the 
destruction  of  records  not  previously 
authorized  for  disposal,  or  (2)  reduce  the 
retention  period  for  records  already 
authorized  for  disposal.  NARA  invites 
public  comments  on  such  schedules,  as 
required  by  44  U.S.C.  3303a(a). 
DATE:  Requests  for  copies  must  be 
received  in  writing  on  or  before  July  29, 
1988.  Once  the  appraisal  of  the  records 
is  completed,  NARA  will  send  a  copy  of 
the  schedule.  The  requester  will  be 
given  30  days  to  submit  comments. 

ADDRESS:  Address  requests  for  single 
copies  of  schedules  identified  in  this 
notice  to  the  Records  Appraisal  and 
Disposition  Division  (NIR),  National 
Archives  and  Records  Administration, 
Washington,  DC  20408.  Requesters  must 
cite  the  control  number  assigned  to  each 
schedule  when  requesting  a  copy.  The 
conti-ol  number  appears  in  parentheses 
immediately  after  the  name  of  the 
requesting  agency. 

SUPPt-EMENTARY  INFORMATION:  Each 
year  U.S.  Government  agencies  create 
billions  of  records  on  paper,  film.  ■ 
magnetic  tape,  and  other  media.  In  order 
to  control  this  accumulation,  agency 
records  managers  prepare  recoids 
schedules  specifying  when  the  agency 
no  longer  needs  the  records  and  what 
happens  to  the  records  after  this  period. 
Some  schedules  are  comprehensive  and 
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cover  all  the  records  of  an  agency  or  one 
of  its  major  subdivisions.  These 
comprehensive  schedules  provide  for 
the  eventual  transfer  to  the  National 
Archives  of  historically  valuable  rectHtis 
and  authorize  the  disposal  of  all  other 
records.  Most  schedules,  however,  cover 
records  of  only  one  office  or  program  or 
a  few  series  of  records,  and  many  are 
updates  of  previously  approved 
schedules.  Such  schedules  also  may 
include  records  that  are  designated  for 
permanent  retention. 

Destruction  of  records  requires  the 
approval  of  the  Archivist  of  the  United. 
States.  This  approval  is  granted  after  a 
thorough  study  of  the  records  that  takes 
into  account  their  administrative  use  by 
the  agency  of  origin,  the  rights  and 
interests  of  the  Government  and  of 
private  persons  directly  affected  by  the 
Government's  activities,  and  historical 
or  other  value. 

This  public  notice  identifies  the 
Federal  agencies  and  their  subdivisions 
requesting  disposition  authority, 
includes  the  control  number  assigned  to 
each  schedule,  and  briefly  describes  the 
records  proposed  for  disposal.  The 
records  schedule  contains  additional 
information  about  the  records  and  their 
disposition.  Further  information  about 
the  disposition  ptocean  will  be  furnished 
to  each  requester. 

Schedules  Pending 

1.  American  Institute  in  Taiwan  (Nl- 
84-68-3).  Office  Administrative  Piles 
relating  to  housekeeping  matters  (policy 
files  are  permanent). 

2.  Department  of  Justice,  Foreign 
Claims  Settlement  Commission  (Nl-299- 
88-1).  Case  files  relating  to  the  East 
German  Claims  Program  and  reference 
files  relating  to  War  Claims  Commission 
programs. 

3.  Department  of  Labor,  Bureau  of 
Labor  Statistics,  Office  of  Productivity 
and  Technology  and  Office  of  Economic 
Growth  and  Employment  Projections 
(Nl-257-86-3).  Comprehensive  records 
schedule. 

4.  Selective  Service  System  (Nl-147- 
86-1).  Applications  for  determination  of 
residence  submitted  by  alien  residents 
in  the  US.  diuing  World  War  II. 

Dated:  ]uae  8. 1988.  ' 

Don  W.  WiboD,  j 

Archivist  of  the  United  States.  ' 
(FR  Doc  88-13404  Filed  6-1^-68: 8:45  am} 

MUJNQ  COOC  I»1S^-« 


NATIONAL  ECONOMIC  COMMISSION 

Federal  Budget  Dvflcft  ftoducflon 

AOCNCV:  National  Economic 
Commission. 


ACnONc  Request  for  written  comment. 

summary:  The  National  Economic 
Commission  ("the  commission") 
requests  the  submission  of  written 
comments  fiY>m  interested  persons  or 
organizations  with  respect  to  its 
mandate  of  making  specific 
recommendations  to  reduce  the  Federal 
budget  deficit  and  to  promote  economic 
growth.  These  comments,  prepared  in 
conformity  with  the  guidelines  set  out 
below,  should  be  submitted  to  the 
commission  by  August  3,  I9&B. 

BackgnMind  InfoimatioD 

The  commission  was  established  by 
Pub.  L  100-203,  December  22, 1987,  and 
has  been  directed  to  make  specific 
recommendations  regarding: 

(1)  Methods  to  reduce  the  Federal 
budget  deficit  while  promoting  economic 
growth  and  encouraging  saving  and 
capital  formation,  and 

(2)  A  means  of  ensuring  that  the 
burden  of  achieving  the  Federal  Budget 
deficit  reduction  goals  of  the  United 
States  does  not  imdermine  economic 
growth  and  is  equitably  distributed  and 
not  borne  disproportionately  by  any  one 
economic  group,  social  group,  region  or 
State. 

The  Commission  shall  submit  to  the 
President  and  Congress  on  March  1, 
1989,  a  final  report  which  shall  contain  a 
detailed  statement  of  the  findings  and 
conclusions  of  the  Commission, 
including  its  recommendations  for 
administrative  and  legislative  action 
that  the  Commission  considers 
advisable.  On  February  1, 1989,  the 
President  may  issue  an  order  extending 
the  date  for  submission  of  the  final 
report  to  September  1, 1989.  The 
Commission  plans  to  make  public  a 
summary  of  its  final  recommendations 
on  December  21, 1988. 

Written  Submissions 

Interested  persons  are  invited  to 
provide  comments  in  writing  to  the 
Conunission.  Written  comments  should 
conform  with  the  Commission's 
mandate,  i.e.  equitable  budget  deficit 
reduction  in  the  context  of  economic 
growth.  Discussion  of  current  or  future 
government  expenditures  or  programs 
should  be  cast  in  that  context. 

Comments  should  be  sent  to  the 
National  Economic  Commission.  734 
Jackson  Place,  NW.,  Washington.  DC 
20503,  by  August  3. 1988. 

The  foQowing  guidelines  should  be 
followed  for  written  comments  that  will 
be  considered  by  the  Commission: 
— ^All  written  comments  and  any 
accompanying  exhibits  must  be  typed 
in  double-space  and  may  not  exceed  a 
total  of  ten  (10)  letter-size  pages. 


— Two  copies  of  all  written  comments 
should  be  provided. 

— Comments  must  contain  the  name  and 
capacity  of  the  person  submitting  the 
comments,  as  wdl  as  any  clients  or 
persons,  or  any  organization  for  whom 
die  comments  are  submitted. 

— A  supplemental  sheet  must 
accompany  each  submission  listing 
the  name,  full  address  and  telephone 
number  of  the  person  making  the 
submission  as  weH  as  a  summary  of 
the  written  comments  that  may  not 
exceed  one  (1)  typewritten,  letter-size 
page. 

FOR  FURTHER  INFORMATION  CONTACT: 

Alexander  Matt.  734  Jackson  Mace. 

NW.,  Washington,  DC  20503. 789-1993. 

DrewLewis. 

Co-Chfurman. 

Robot  8.  Strauss. 

Co-Chairman. 

(FR  Doc.  8ft-13364  Filed  d-13-88:  8:45  am] 

HHllttn  COOC  I 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowment  For  TIM  Arts; 
Expansion  Arts  Adviaory  Panel; 
Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Expansion 
Arts  Advisory  Panel  (Dance 
Organizational  Development  Pilot 
Section)  to  the  National  Council  on  the 
Arts  will  be  held  on  June  28, 1988,  from 
9:00  a.ra.-4iX)  p.m.,  in  room  714  of  the 
Nancy  Hanks  Center,  1100  Pennsylvania 
Avenue.  NW..  Washington,  DC  20506. 

A  portion  of  the  meeting  will  be  open 
to  the  pubUc  on  June  28, 1988.  from  3KX) 
p.m.-4:00  pjn.,  for  a  guidelines  and 
policy  issues  discussion. 

The  remaining  sessions  of  this    . 
meeting^n  June  28, 1988,  from  9M  ajn.~ 
3:00  p.m.4  are  for  the  purpose  of  Panel 
review,  discussion,  evaluation,  and 
recommendation  on  applications  for 
financial  assistance  imder  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman 
published  in  the  Federal  Registm  of 
February  13, 1980,  these  sessions  will  be 
closed  to  the  public  pursuant  to  sections 
(c)  (4),  (6)  and  (9Xb)  of  section  552b  of 
Title  5,  United  States  Code. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  for  Special  Constituencies, 


Federal  Regtoter  /  Vol.  53.  No.  114  /  Tuesday,  June  14,  1988  /  Notices 


22237 


National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW,  Washingtoa 
DC  20506.  202/682-5532,  TTY  202/682- 
5486,  at  least  seven  (7)  days  prior  to  the 
meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine.  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC  20S06.  or  call  202/682-5433. 
Martha  Y.  loMS. 

Council  Coordinator,  Council  and  Panel 
Operations,  National  Endowment/or  the  Arts. 
[FR  Doc.  88-13321  Filed  6-13-88: 8:45  am) 

MUMO  COOC  7S37-01-lt 


National  Endowment  on  ttie  Arts; 
Media  Program  Advisoiry  Panel; 
Meenng 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-483).  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Media 
Program  Advisory  Panel  (Radio/ 
Prc^amming  in  the  Arts  Section)  to  the 
National  Council  on  the  Arts  will  be 
beld  on  June  28. 1988,  bom  9.-00  a.m.-6:30 
p.m..  in  room  716  of  the  Nancy  Hanks 
Center.  1100  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20506. 

This  meeting  is  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965.  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  Agency  by 
grant  applicants.  In  accordance  with  the 
determination  of  the  Chairman 
published  in  th^  Federal  Re^ster  of 
February  13, 1980.  these  sessions  will  be 
closed  to  the  public  pursuant  to  sections 
(c)(4).  (6)  and  (9)(B)  of  section  552b  of 
Title  S.  United  States  Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  &Y>m  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington. 
DC  20506,  or  call  (202)  682-5433. 
Martha ).  lones. 

Council  Coordinator,  Council  and  Panel 
Operations.  National  Endowment  for  the  Arts 
[FR  Doc.  86^13323  Filed  6-13-88;  6:45  am] 

MUINO  COOC  7SS7-4MI 


National  Endowment  for  the  Arts; 
Mualc  Advisory  Panel;  MeeUng 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463).  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Music 
Advisory  Panel  (Overview  Section)  to 


the  National  Council  on  the  Arts  will  be 
held  on  June  29-30, 1988,  from  9:00  a.m.- 
5:30  p.m.,  in  room  730  of  the  Nancy 
Hanks  Center.  1100  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20506. 

A  portion  of  the  meeting  will  be  open 
to  the  public  on  June  29, 1968,  from  9:00 
a  jn.-4:30  p.m.,  and  on  June  30, 1988. 
from  9:00  a.m.-5:30  p.m.,  for  a  guidelines 
and  policy  issues  discussion. 

The  remaining  session  of  this  meeting 
on  June  29, 1988,  from  4:30 j).m.-5:30 
pjn.,  is  for  the  purpose  of  Panel  review, 
discussion,  evali^tion.  and 
recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman 
published  in  the  Federal  Renter  of 
February  13, 1980.  these  sessions  will  be 
closed  to  the  public  pursuant  to  sections 
(c)  (4),  (6)  and  (9)  (b)  of  section  552b  of 
Title  5,  United  States  Code. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  for  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW., 
Washington.  DC  20506,  202/682-5532. 
TTY  202/682-5496,  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  infoimatibn  with  reference  to 
this  meeting  can  be  obtaioed  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506.  or  call  202/682-5433. 

June  7. 196a 

Yvonne  M.  Sabine. 

Director,  Council  and  Panel  Operations. 

National  Endowment  for  the  Arts. 

(FR  Doc  88-13324  Filed  6-13-88:  8:45  am] 

BiUJNG  COOE  7S37mi-M 


National  Endowment  on  the  Arts; 
President's  Committee  on  the  Arts  and 
the  Humanities;  Meeting 

The  President's  Committee  on  the  Arts 
and  the  Humanities.  Plenary  Meeting 
XVIII.  will  take  place  on  Tuesday,  June 
28, 1988.  from  9:00  a.m.  to  12:00  p'.m.  This 
meeting  has  been  scheduled  in  the 
Trustees  Room,  The  Museum  of  Modem 
Art.  11  Wtest  53rd  Sti-eet.  New  York  City, 
New  York. 

This  is  a  regularly  scheduled  meeting 
at  which  committee  activities  will  be 
reviewed.  Roger  Stevens  will  report  on 
the  Fund  for  New  American  Plays,  and 
Bill  Blass  and  Alexander  Julian  will 
report  on  500  Years  of  American 
Clothing.  In  addition,  panelists  and 
participants  have  been  invited  to 


examine  the  potential  for  modem 
technologies  to  benefit  the  arts. 
Videocassettes  and  videodiscs  have 
many  applications,  among  them  are 
enlarging  arts  audiences,  improving  the 
quality  of  cultural  programming, 
bringing  cultural  activities  to  rural 
audiences,  promoting  international 
understanding,  providing  a  teaching 
tool,  and  preserving  art  forms. 

The  Committee,  charged  with 
exploring  ways  to  increase  private 
support  for  the  arts  and  the  humanities, 
has  generated  private  funds  to  augment 
its  operational  costs  and  support 
projects  and  programs  whidi  have  been 
initiated  by  the  President's  Committee. 

Further  information  about  this 
meeting  can  be  obtained  from  Sean 
Orcutt,  Staff  Assistant.  President's 
Committee  on  the  Arts  and  the 
Humanities,  Washington,  DC  20506; 
telephone  (202)  682-^409. 
Martha  V.JonM, 

Council  Coordinator,  Cofincil  and  Panel 
Operations,  National  Endotvrinent  for  the  Arts. 
[FR  Doc.  88-13322  Filed  6-13-88;  8:45  am] 

BUXINO  CODE  7S3T.«1-M 


National  Endowment  on  the  Arts;  State 
of  the  Arts  Review  Committee; 
Meeting 

Notice  is  hereby  given  that  an  ad  hoc 
State  of  the  /yts  Review  Committee  will 
meet  on  June  30, 1988,  from  9KX)  a.m.- 
5:30  p.m..  in  Room  M-09  of  the  Nancy 
Hanks  Center.  1100  Pennsylvania 
Avenue,  NW.,  Washington.  DC  20508. 

This  meeting  will  be  open  to  the 
public  on  a  space  available  basis.  The 
topic  of  discussion  will  be  a  Draft 
Report  on  the  State  of  the  Arts  in  tlie 
United  States  to  be  submitted  to 
Congress  by  October  1, 1988  by  the 
National  Endovnnent  for  the  Arts. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endovtrment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW.. 
Washington.  DC  20506.  202/682-5532. 
TTY  202/682-5496,  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine.  Advisory  Committee 
Management  Officer.  National 
Endowment  for  the  Arts,  Washington, 
DC  20506.  or  call  (202)  682-5433. 

June?,  1988. 

Yvonne  M.  Sabine, 

Directon^Council  and  Panel  Operations. 

National  Endowment  for  the  Arts. 

[FR  Doc.  66-13325  Filed  6-13-66:  8:45  am] 
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HATIONAL  SCIENCE  FOUNDATION 

1M9  Presidents  Young  InveetlQatar 
Awards 

The  National  Science  Foundation 
(NSF)  announces  the  competition  for 
Presidential  Young  Investigator  (PYI) 
Awards  to  be  made  in  March.  1989. 

The  awards  are  established  to  achieve 
the  following  objectives: 

•  To  attract  and  retain  the  Nation's 
most  outstanding  and  promising  yonng 
scientists  and  engineers  to  an  academic 
career  of  research  and  teaching. 

•  To  provide  cooperative  research 
support  for  the  most  outstanding  and 
promising  young  science  and 
engineering  faculty. 

•  To  improve  tiite  capability  of  U.S. 
universities  to  respcHid  to  the  demand 
for  highly  qualified  sdentiTic  and 
engineering  personnel  for  academic  and 
industrial  research. 

•  To  develop  improved  links  and 
cooperation  between  industry  and 
universities. 

A  maximum  of  200  new  Presidential 
Young  Investigator  Awards  will  be 
made  in  this  competition.  Awards  will 
be  made  for  up  to  five  years  based  on 
the  annual  determinahon  of  satisfactory 
performance  and  subject  to  the 
availabihty  of  funds.  ; 

Eligibility 

Any  U.S.  institution  that  awards  a 
baccalaitfeate.  master's  or  doctoral 
degree  in  a  field  supported  by  the 
Foundation  is  eligible  to  participate  in 
this  program.  The  etigibie  institution, 
through  its  departmental  chairperson  or 
analogous  administrative  official,  may 
nominate  both  current  and  prospective 
members  of  its  faculty  who,  in  the 
judgement  of  the  nominator,  are  the 
most  outstanding  faculty  members  in 
research  and  teaching  at  the  institution. 

Nominees  must  be  U.S.  citizens  or 
permanent  residents  as  of  October  1. 
1988.  To  be  eligible,  nominees  most  have  < 
begun  their  first  post-PhD.  tenure-tradt 
or  tenured  faculty  position  after  April 
30, 1985.  Those  who  have  been  offered 
such  positions  must  hold  a  PhJ).  degree 
and  begin  their  appointment  on  or 
before  October  1. 1989  to  receive  the 
award. 

Since  PYI  awards  must  be  used  to 
fund  research  activities,  which  normally 
will  involve  undergraduate  and  graduate 
students  from  the  nominating  institution, 
PYI  nominees  must  have  a  clearly 
demonstrated  ability  to  conduct  a 
research  program.  Awardees  may 
conduct  research  in  any  branch  of 
science  or  engineering  normaUy 
supported  by  the  NSF.  Particular 
emphasis  in  the  selection  of  awardees 


will  be  given  to  those  fields  where  tihete 
are  substantial  needs  lor  faculty 
development. 

NSF  normally  will  not  support  clinical 
research  such  as  biomedical  research 
with  disease-related  goals,  including 
work  on  the  etiology,  diagnosis,  or 
treatment  of  physical  or  mental  disease, 
abnormality,  or  malfunction  in  human 
beings  or  animals.  Animal  models  of 
such  conditions,  or  the  development  or 
testing  (rf  drugs  or  other  prooedures  for 
their  treatment  also  generally  are  not 
eligible  for  support.  NSF  does  not 
normally  support  pilot  plant  efforts, 
research  reqttiring  security 
classification,  the  development  of 
products  for  commercial  marketing,  or 
market  research  for  a  particular  product 
or  invention. 

The  PYI  awards  are  intended  to 
encourage  the  development  of  our  future 
academic  leaders,  both  In  teaching  and 
research.  Presidential  Young 
Investigators  are  expected  to  carry  a 
normal  teaching  load  relative  to  non-PYI 
faculty  at  the  nominating  institution. 

The  PYI  awards  are  tenable  only  in 
tenure-track  or  tenured  positions  at 
eligible  institutions.  Presidential  Young 
Investigators  who  transfer  to  an 
ineligible  institution  at  any  time  prior  to 
or  during  the  period  of  their  ffanta  must 
resign  their  awards. 

Si^port  and  Coaunhments 

Minimum  Presidential  Young 
Investigator  Awards  will  consist  of  a 
base  grant  of  $25,000  of  Federal  funds 
per  year,  to  be  used  to  suMwrt  the 
research  activities  of  the  awardees. 
Furthennore,  in  accordance  with  the 
program  goals  of  leveraging  Federal 
funds  and  fostering  industry-university 
cooperation,  the  Foundation  will  provide 
up  to  $37,500  of  additional  funds  per 
year  on  a  dollar-for-doHar  matching 
basis  to  ccmtribtttions  from  industrial 
sources,  resulting  in  total  annual  support 
of  up  to  $100,000.  Guidelines  for  PYI 
matching  funds  can  be  obtained  from 
the  NSF  by  sending  a  mailing  label  to 
the  Presidential  Young  Investigator 
Awards  program. 

institutions  are  also  expected  to  make 
a  significant  commitment  to  the  support 
of  their  awardees,  inchiding  arranging 
for  the  industrial  support  and 
guaranteeing  full  academic-year  salary 
for  the  awardee.  None  of  the 
Presidential  Young  Investigator  funds, 
whether  provided  by  the  Foundation  or 
by  industry,  may  be  used  to  underwrite 
academic-year  salaries  of  the  awardees. 
However.  iq>  to  ten  percent  of  the 
Foundation  funds  may  be  used  to  defray 
administrative  expenses  in  Heu  of 
indirect  costs. 


AppBcalion  Procedures 

Nofflinations  roust  originate  from  the 
departmental  chairperson  or  analogous 
administrative  officer  of  the  sponsoring 
inatittttion. 

Each  nominetioD  submission  must 
include: 

1.  The  Nomination  Fonn 

2.  A  complete,  up-to-date  curriculum 
vitae 

3.  Recommendations  from  tliree 
referees  not  from  the  nominating 
instituti(» 

4.  Supplementary  Nominee 
Information. 

fivaiuatioB  ana  Selection 

Selection  will  be  baaed  on  an 
evaluation  of  the'taominee's  ability  and 
potential  as  a  researcher  and  teacher  for 
contributing  to  the  future  vitality  of  the 
Nation's  scientific  and  engineering  effort 
as  evidenced  by  accomplishments  in 
original  research  and  in  the  training  of 
future  scientists  and  engineers. 
Consideration  will  be  given  to  the 
following  factors: 

•  Recommendations  for  referees: 

•  Quality  of  the  nominee's  research 
plan; 

•  Probable  impact  of  the  award  on    ■ 
the  future  career  development  of  the 
nominee: 

•  Probable  impact  of  the  award  on 
the  capability  of  die  institution  in  its 
research  and  education  mission; 

•  Suitability  of  the  sponsoring 
institution  for  the  fanplementation  of  the 
nominee's  plans  for  his  or  her  academic 
career 

•  Significance  ofthereaearcfa  likely  to 
emerge;  and 

•  Potential  impact  of  the  award  on 
the  research  field  in  question. 

The  selection  of  individuals  to  receive 
Presidential  Young  Investigator  Awards 
will  be  made  by  the  National  Science 
Foundation  with  the  advice  of  panels  of 
outstanding  scientists  and  engineers. 

After  an  awardee  has  been  selected, 
the  employing  institution  will  be  asked 
to  prepare  a  first-year  budget  request  in 
support  of  theawardee's  research 
activities.  The  budget  should  showboth 
the  amont  requested  from  the 
Foxmdation  and  the  sources  and 
amounts  of  industrial  support.  This 
information  will  be  used  in  determining 
the  amount  of  the  award  and  other 
terms  and  conditions.  Except  as 
otherwise  provided  in  this 
announcement,  the  terms  and 
conditions,  as  wril  as  the  expected 
institution  commitment,  will  be 
analogous  to  Aiose  stated  in  the 
publication,  NSF  83-57  (Rev.  1/87}— 
Grants  for  Research  and  Education  in 


Science  and  Engineering.  Similar 
submissions  will  be  required  annually 
for  each  successive  year  of  support 
under  this  program. 

The  FY  1989  PYI  awardees  will  be 
expected  to  begin  their  research 
activities  under  this  program  by  October 
1,1989. 

Inquiries 

Inquiries  regarding  the  awards  may  be 
addressed  to  die  Presidential  Young 
Investigator  Awards.  National  Science 
Foundation,  Washington.  DC  20550,  or 
telephone  inquiries  to  (202)  357-9466.   ' 
Chor  Weng  Tan, 

Program  Director.  PreaidmUaJ  Young 
In  vestigator  A  wards. 
June  13. 1988. 

[FR  Doc.  88-13377  Filed  6-13-88;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

(Docket  No.  90-267] 

Pubic  Ssrvlos  Company  Of  Colorado; 
EnvlrenwisiHal  Asssssaiil  and 
Findings  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Conunission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  OHt- 
34  issued  to  Public  Service  Company  of 
Colorado,  (the  licensee),  for  operation  of 
the  Fort  St  Vrain  Nuclear  Generating 
Station.  located  at  Weld  County. 
Colorada 

Eni^raonMotal  Assessment 

Identification  of  Proposed  Action 

The  proposed  amendments  would 
revise  certain  se^oints  for  the  Plant 
Protective  Syston  to  allow  for 
instrumentation  errors. 

The  proposed  action  is  in  accordance 
with  tlw  licensee's  application  for 
amendment  dated  February  8, 1988. 

The  Need  for  Proposed  Action 

The  proposed  Technical  Specification 
(TS). change  is  required  in  order  to  allow 
the  licensee  to  revise  certain  setpoints  in 
the  Plant  Protective  System  to  allow  for 
instrumentation  errors. 

Enrironmental  Impact  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  revision  to 
Technical  Specifications.  The  proposed 
revisions  would  allow  the  licensee  to 
reviat.^rtain  setpoints  in  the  Plant 
ProtecHv^v^rstem.  These  changes  would 
be  in  accorobnoe  writh  standards  of  tlve 
Instrument  Society  of  America.  The  staff 


has  reviewed  the  appropriate  licensee 
safety  evaluations.  The  staff  concluded 
that  die  proposed  changes  do  not 
increase  the  piobalulity  or 
consequences  of  accidents,  no  changes 
are  being  made  in  the  types  of  any 
effluents  that  may  be  released  offsite. 
and  there  is  no  significant  increase  in 
the  allowable  individual  or  cumulative 
occupational  radiation  exposure. 
Accordingly,  the  Commission  concludes 
that  this  proposed  action  would  result  in 
no  significant  radiological 
environmental  impact 

With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
change  to  the  TS  involves  systems 
located  within  the  restricted  area  as 
defined  in  10  CFR  Part  20.  It  does  not 
affect  non-radiological  plant  effluents 
and  has  no  other  environmental  impact. 
Therefore,  the  Commission  concludes 
tliat  tiiere  are  no  significant  non- 
radiological  environmental  impacts 
associated  with  the  proposed 
amendment 

The  Notice  of  Consideration  of 
Issuance  of  Amendment  and 
Opportunity  for  Hearing  in  coimection 
with  this  action  was  pubUshed  in  the 
Federal  Reg^er  on  May  5, 1988  (53  FR 
16481).  No  request  for  hearing  or  petition 
for  leave  to  intervene  vras  filed 
following  this  notice. 

Alternative  to  the  Proposed  Action 

Since  the  Commission  concluded  that 
there  are  no  significant  environmental 
effects  that  would  result  from  the 
proposed  action,  any  alternatives  with 
equJol  or  greater  environmental  impacts 
need  not  be  evaluated. 

The  principal  alternative  would  be  to 
deny  the  requested  amendment  This 
would  not  reduce  environmental 
impacts  of  plant  operation  and  would 
result  in  reduced  operational  safety. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
any  resources  not  previously  considered 
in  the  Final  Environmental  Statements 
for  the  Port  St  Vrain  Nuclear 
Generating  Station,  dated  August  7, 
1972. 

Agencies  and  Persons  Consulted 

The  NRC  staff  and  it's  contractor,  die 
Idaho  National  Engineering  Laboratory, 
reviewed  the  licensee's  proposed 
amendment  request  The  staff  did  not 
consult  other  agencies  or  persons. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  license 
amendment 

Based  upon  the  foregoing 


environmental  assessment  we  conclude 
that  the  proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  February  8, 1968, 
which  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room.  1717  H  Street  NW., 
Washington.  DC  and  at  the  Greely 
Public  Library.  City  Complex  Building, 
Greely  Colorado. 

Dated  at  Rockville.  Maryland  this  3rd  day 
of  June.  1988. 

For  the  Nuclear  Regulatory  Commission. 
)oM  A.  Calvo, 

Director.  Project  Directorate— IV,  Division  of 
Reactor  Projects— m  IV,  V  and  Special 
Projects  Office  of  Nuclear  Reactor 
Regulation 

[FR  Doc.  88-13388  Piled  ft-13-88;  8:45  am| 
aiULIMa  CODE  7SW41-M 

Advisory  Conunlttee  on  Nudsar 
Waste;  Meeting  Agenda;  Revision  1 

The  Advisory  Committee  on  Nuclear 
Waste  will  hold  a  meeting  on  June  27- 
29, 1988.  The  sessions  on  June  27-28, 
1988  will  be  held  in  Room  1048, 1717  H 
Street  NW..  Washington.  DC.  The 
sessions  on  June  29, 1988  will  be  held  in 
Room  2F-17.  One  White  Flint  North 
Building.  IISSS  Rockville  Pike,  Rodcville. 
MD. 

Monday,  June  27. 1988 

Room  1046, 1717  H  Street  NW.. 
Washington.  DC 

10.-00  a.m.-10:15  a.nij  Comments  by 
ACNW  Chairman  (Open)— The  ACNW 
Chairman  will  report  briefly  regarding 
items  of  current  interest. 

10:15  a.m.-12:00  noon:  Design  Basis 
Accident  Limits  for  theHLW  Repository 
(Open)— The  DOE  Staff  will  discuss 
their  proposed  request  for  a  rulemaking 
defining  the  design  basis  accident  limit 
for  the  HLW  repository. 

1:00  p.m.-5:00  p.m.:  Licensing  ofLLW 
Treatment  Processes  and  the  Dry 
Storage  and  Consolidation  of  Spent  Fuel 
(Open)— The  NRR  Staff  will  report  on 
the  licensing  of  waste  management 
activities  at  reactor  sites  widi  emphasis 
on  the  consolidation  of  spent  fuel,  LLW 
Treatment  processes,  and  dry  storage. 

Tuesday.  June  28.  lies 

Room  1046, 1717  H  Street  NW., 
Washington,  DC 

8:00  a.m.-10KKf  a.m.:  LL  W  Form  and 
Polyethylene  High-Integrity  Containers 
(HICsJ  (Open)— The  Division  of  Low- 
Level  Waste  and  Decommissioning  will 
report  on  recent  staff  and  contractor 
actions  concerning  LLW  solidified  by 
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cement,  and  studies  regarding  the 
serviceability  of  polyethylene  HIC8.The 
Division  of  Regulatory  Research  wlB 
report  on  the  proposed  final  Rule  for  the 
revision  to  10  CFR  Part  72.  Ucensing 
Requirements  for  the  Independent 
Storage  of  Spent  Nuclear  Fuel  and  Hlgh- 
Level  Radioactive  Waste". 

10:15  a.m.-lZiXf  noon:  Consultatian 
Draft  Site  Characterization  Plan 
(Open}— The  DOE  Staff  will  review  the 
content  of  the  CDSCP  and  describe  their 
plans  to  address  the  NRC  Staff's 
comments  (»iL 

liJOp.m.~&0Opjn.:  Alternative  Site 
Models  of  the  Yucca  Mountain  Site 
(Open}— The  DOE  Staff  and  contractus 
will  report  on  alternative  models  of  the 
hydrdogic  structure  of  the  Yucca 
Mountain  site. 

Wednesday.  June  29, 1908 

Room  2F-17. 11555  Rockville  Pike. 
Rockville,  MD. 

8:30  a.m.-10M)  ajn.:  ACNW  Future 
Activities  and  Preparation  of  ACNW 
Reports  (Open)— The  ACNW  will  meet 
and  contlnueto  discuss  anticipated 
ACNW  activities,  future  meeting 
agendas,  program  plans,  and  , 
organizational  matters.  { 

l(k00a.m.-ll:30a.m.:  Meeting  m'tti 
the  NRC  Commissioners  (Open)— The 
ACNW  will  meet  with  the  NRC 
Commissioners  to  discuss  ACNW  future 
activities. 

lMpjn.-2.iJ0p.m.:  NRC's  Review  of 
DOETs  Consultation  Draft  Site 
Characterization  Plan  (Open}— The 
NRC  Staff  will  discuss  their  response  to 
the  May  11. 1988  memo  from  R.  Fraley  to 
V.  Stello  Ml  the  NRC  Staffs  review  of 
DOE'S  Consultation  Draft  Site 
Characterization  Man  (CDSCP).       | 

ZOO  p.m.-2:30  p.m.:  New  Members 
(Closed}— The  ACNW  will  discuss 
appointments  of  proposed  members  and 
the  qualifications  of  individuals  to  be 
considered  for  nomination. 

I  have  determined  in  accordance  with 
subsection  10(d)  Pub.  L  9i2-463  that  it  is 
necessary  to  close  portions  of  this 
meeting  as  noted  above  to  discuss 
information  the  release  of  which  would 
represent  a  clearly  unwarranted 
invasion  of  personal  privacy  (5  U.S.C. 
552b(c)(6))  or  involve  internal  personnel 
rules  and  practices  of  the  agency  (5 
U5.C  552b(c)(2)). 

Procedures  for  the  conduct  of  and 
participation  in  ACNW  meetings  are 
similar  to  those  used  by  ACRS  and 
published  in  the  Federal  Register  on 
October  2. 1987  (51  FR  32241).  The 
procedures  which  will  be  used  are  as 
follows: 


:\^K 


V-s     « 


Background 

Procedures  to  be  foUowed  with 
respect  to  meetings  conducted  pursuant 
to  the  Fedwal  Advisory  Committee  Act 
by  the  Nuclear  Regulatory  Commission's 
Advisory  Committee  on  Nuclear  Waste 
(ACNW)  are  published  in  this  notice. 
These  procedures  are  set  forth  and  may 
be  incorporated  by  reference  in  future 
individual  meeting  notices.  The 
Advisory  Committee  on  Nw^ar  Waste 
has  been  estabUahed  pursuant  to  the 
Federal  Advisory  Coinmittee  Act  of 
October  6. 1972  (Pub.  L  94-463, 88  Stat 
770-778),  The  Commission  has 
determined  that  the  establishment  of 
this  Committee  is  necessary  and  in  the 
public  interest  in  order  to  (AiTain  input, 
advice  and  recommendations  on  aD 
aspects  of  the  management  of 
radioactive  wastes  withlii  the  purview 
of  NRC  regulatory  responsibilities.  The 
purpose  of  the  Committee  is  to  provide 
advice  and  recommendations  on  topics, 
issues,  and.activities  related  to  the 
regulation  of  nuclear  wastes.  Such 
activities  encompass: 

•  Regulation  of  higb-tevel  waste. 
including  the  licensing  of  high-level 
waste  repositories; 

•  Licensing  and  regulation  of  low- 
level  waste  disposal  repositories;  and 

•  Handling,  processing,  transporting, 
storing  and  safeguarding  wastes, 
including  but  not  limited  to  spent  fuel, 
nuclear  wastes  mixed  with  other 
hazardous  substances,  and  uranium  mill 
tailings. 

The  Committee's  reports  will  become 
part  of  the  public  record. 

Although  ACNW  meetings  are 
ordinarily  open  to  the  public  and 
provide  for  oral  or  written  statements 
from  members  of  the  public  to  be 
considered  as  a  part  of  the  Committee's 
information  gathering  procedure,  they 
are  not  adjudicatory  hearings  such  as 
are  conducted  by  the  Nuclear 
Regulatory  Commission's  Atomic  Safety 
and  Licensing  Board  as  part  of  the 
Commission's  licensing  process. 

General  Rules  Regarding  ACNW 
Meetings 

An  agenda  is  published  in  the  Federal 
Register  for  each  full  Committee 
meeting.  Practical  considerations  may 
dictate  some  alterations  in  the  agenda. 
The  Chairman  of  the  Committee  or 
Subcommittee,  which  is  meeting  is 
empowered  to  conduct  the  meeting  in  a 
manner  that  in  his  judgment  will 
facilitate  the  orderly  conduct  of 
business,  including  provisions  to  carry 
over  an  incomplete  session  from  one 
day  to  the  next 


With  respect  to  public  participation  in 
ACNW  meetings,  the  following 
requirements  shall  apply: 

(a)  Persons  wishing  to  submit  written 
statements  regarding  the  agenda  items 
may  do  so  by  providing  a  readily 
reproducible  copy  at  the  beginning  of 
the  meeting.  When  meetings  are  held  at 
locations  other  than  Washington.  DC. 
reproduction  faciHties  are  usually  not 
available.  Aqoordingly,  15  additional 
copies  should  be  provided  fo^  use  at 
such  meetings.  Comments  should  be 
limited  to  safety-related  areas  within  the 
Committee's  purview. 

Persons  desiring  to  mail  written 
comments  may  do  so  by  sending  a 
readily  reproducible  copy  addressed  to 
the  Office  of  the  Executive  Director,  in 
care  of  the  ACNW.  NRC.  Washington. 
DC  20555.  Comments  postmarked  no 
later  than  one  calendar  week  prior  to  a 
meeting  will  normally  be  received  in 
time  for  reproduction,  distribution,  and 
consideration  at  the  meeting 

(b)  Persons  desiring  to  make  an  oral 
statement  at  the  meeting  should  make  a 
request  to  do  so  prior  to  the  beginning  of 
the  meeting,  ide^i^^  the  topics  and 
desired  presentation  time  so  that 
appropriate  arrangeni«it8  can  be  made. 
Ine  Committee  will  receive  oral 
statements  on  topics  relevant  to  its 
purview  at  an  appropriate  time  chosen 
by  the  Chairman. 

(c)  Further  information  regarding 
topics  to  be  discussed.  vidieUier  a 
meetiqg  has  beein  cancelled  or 
rescheduled,  the  Chairman's  ruling  on 
requests  for  the  opportunity  to  present 
oral  statements  and  the  time  allotted 
therefor  can  be  obtained  by  a  prepaid 
telephone  call  on  the  working  day  prior 
to  the  meeting,  to  the  Office  of  the 
Executive  Director  (telephone:  202-834- 
3285)  between  7:30  ajB.  and  4:15  pjn.. 
Washington.  DC  time. 

(d)  Qoestions  may  be  asked  only  by 
ACNW  Members.  Consultants,  and 
Staff. 

(e)  The  use  irf  still,  motion  picture,  and 
television  cameras,  the  physical 
installation  and  presence  of  which  will 
not  interfere  with  the  conduct  of  the 
meeting,  will  be  permitted  both  before 
and  after  the  meeting  and  during  any 
recess.  The  use  of  such  equipment  will 
be  allowed  while  the  meeting  is  in 
session  at  the  discretion  ef  the 
Chairman  to  a  degree  that  is  not 
disruptive  to  the  meeting.  Wh^n  use  of 
such  equipment  is  permitted, 
appropriate  measures  will  be  taken  to 
protect  proprietary  or  privileged 
information  which  may  be  in  documents, 
folders,  etc..  being  used  during  the 
meeting.  Recordings  will  be  permitted 


only  during  those  sessions  of  the 
meeting  when  a  transcript  is  being  kept. 
(Q  A  copy  of  the  transcript  of  the  open 
portions  ctf  the  meeting  where  factual  ' 
information  is  presented  will  be 
available  at  the  NRC  Public  Document 
Room,  1717  H  Street  NW..  Washington, 
DC  20555.  for  inspection  within  one 
week  following  the  meeting.  A  copy  of 
the  minutes  of  the  meeting  will  be  v 

available  at  the  same  location  on  or 
before  three  months  following  the 
meeting.  Copies  may  be  obtained  upon 
payment  of  appropriate  charges. 

Special  Provinoos  When  Proprietary 
Sessions  Are  To  Be  Held 

If  it  is  necessary  to  hold  closed 
sessions  for  the  purpose  of  discussing 
matters  involving  proprietary 
information,  persons  with  agreements 
permitting  access  to  such  information 
may  attend  those  portions  of  ACNW 
meetings  where  this  material  is  being 
discussed  upon  confirmation  that  such 
agreements  are  effective  and  relate  to 
the  material  being  discussed. 

The  Executive  Director  should  be 
informed  of  such  an  agreement  at  least 
three  working  days  prior  to  the  meting 
so  that  it  can  be  confirmed  and  a 
determination  made  regarding  the 
applicability  of  the  agreement  to  the 
material  that  will  be  discussed  during 
the  meeting.  The  minimum  information 
provided  i^ould  include  information 
regarding  the  date  of  the  agreement  the 
scope  of  material  included  in  the 
agreement  the  project  or  projects 
involved,  and  the  names  and  tities  of  the 
persons  signing  the  agreement 
Additional  information  may  be 
requested  to  identify  the  specific 
agreement  involved.  A  copy  of  the 
executed  agreement  should  be  provided 
to  the  Designated  Federal  Official  prior 
to  the  begiiming  of  the  meeting. 

Dated:  June  8. 1968. 
John  C  Hoyle. 

Advisory  Coinmittee  Management  Officer. 
[H)t  Doc.  88-13392  FUed  8-13-88: 8:45  am] 
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Advisory  CommKlee  on  Reactor 
Safeguarda  (ACRS)  and  Adviaory 
Committee  on  Nuclear  Waate  (ACNW); 
Propoaed  Meetinga 

In  order  to  provide  advance 
information  regarding  proposed  public 
meetings  of  the  ACRS  Subcommittees 
and  meetings  of  the  ACRS  full 
Committee,  and  of  the  ACNW,  the 
following  preliminary  schedule  is 
published  to  reflect  the  current  situation, 
taking  into  account  additional  meetings 
which  have  been  scheduled  and 
meetings  whidi  have  been  pos^ned  or 


cancelled  since  the  last  list  of  proposed 
meetings  published  May  18, 1988  (53  FR 
17774).  Those  meetings  which  are 
definitely  scheduled  have  had,  or  will 
have,  an  individual  notice  published  in 
the  Federal  Ragislar  approximately  IS 
days  (or  more)  prior  to  the  meeting.  It  is 
expected  that  sessions  of  ACRS  fidl 
Committee  and  ACNW  meetings 
designated  by  an  asterisk  (*)  «vill  be 
open  in  whole  or  in  part  to  the  public. 
ACRS  hill  Committee  and  ACNW 
meetings  begin  at  8:30  a.m.  and  ACRS 
Subconunittee  meetings  useally  begin  at 
8:30  a.m.  The  time  when  items  listed  on 
the  agenda  will  be  discussed  during 
ACRS  full  Committee  and  ACNW 
meetings  and  when  ACRS 
Subcommittee  meetings  will  start  will  be 
published  prwr  to  each  meeting. 
Information  as  to  whether  a  meeting  has 
been  firmly  scheduled,  cancelled,  or 
rescheduled,  or  whether  changes  have 
been  made  in  the  agenda  for  the  June 
1988  ACNW  and  Uie  July  1988  ACRS  full 
Committee  meetings  can  be  obtained  by 
a  prepaid  telephone  call  to  the  Office  of 
the  Executive  Director  of  the  Committee 
(telephone:  202/634-32^  ATTN: 
Barbara  Jo  White)  between  7:30  a.m. 
and  4:15  pan..  Eastern  Time. 

ACRS  Subcommittee  Meetings 

Reliability  Assurance,  June  14, 1988, 
Washington,  DC  The  Subcommittee  will 
be  briefed  on  the  final  outcome  of  the 
Equipment  Qualification-Risk  Scoping 
Study.  An  update  on  the  implementation 
of  the  resolution  of  USI A-46,  "Seismic 
Qualification  of  Equipment  in  Operating 
Nuclear  Power  Plants,"  is  also  planned. 

Maintenance  Practices  and 
Procedures,  June  15, 1988,  Washington, 
DC.  The  Subcommittee  will  be  briefed 
by  RES  on  die  current  status  of  the 
Maintenance  Rule  and  MAR'S  simulator 
if  time  permits. 

Thermal  Hydraulic  Phenomena,  June 
21. 1988,  Washington,  DC.  The 
Subcommitiee  will  continue  its  review 
of  the  IV  proposed  Best  Estimate  ECCS 
Evaluation  Model  for  2-loop  UPI  plants. 

Advanced  Reactor  Designs,  June  22. 
1988,  Washington,  DC,  The 
Subconunittee  will  review  the  draft  SER 
of  the  Modular  HTGR  conceptual 
design. 

Severe  Accidents,  July  12, 1988, 
Washington,  DC.  The  Subcommitiee  will 
discuss  SECY  88-147,  "Integration  Plan 
for  Closure  of  Severe  Accident  Issues." 

TVA  Organizational  Issues,  July  13, 
1988,  Wad^ittgton.  DC.  The 
Subcommittee  will  review  the  lessons 
learned  fiY)m  the  NRC  Staff's  review  of 
the  shutdown  of  TVA's  nuclear  power 
plants. 

Decay  Heal  Removal  Systems,  July 
20, 1988,  Washington,  DC.  The 


Subcommittee  will  continue  its  review 
of  the  NRC  Staffs  resolution  position  for 
USI  A-45. 

Thermal  Hydraulic  Phenomena,  July 
21, 1988,  Washington.  DC.  The 
Subcommittee  will  review  the  status  of 
the  MIST  Phase  III  and  IV  Programs  and 
'  the  proposed  OTSG  Follow-on  Program. 

General  Electric  Reactor  Plants.  July 
29, 1988,  (Site  Visit  July  28th.  pjn.), 
Plymouth.  MA.  The  Sii^committee  wiU 
review  the  proposed  restart  of  the 
Pilgrim  plant 

Safety  Philosophy,  Technology  and 
Criteria,  August  4. 198a  Bethesda,  MD. 
The  Subcommittee  will  review  the  status 
of  NUREG-1251  (Implications  of 
Chernobyl)  and  the  NRC  Staffs  program 
(at  BNL)  to  address  the  implications  of 
Chernobyl  in  regard  to  severe  reactivity 
transients. 

Improved  Light  Water  Reactors, 
August  9, 1988,  Bethesda,  MD.  The 
Subcommittee  will  review  Chapters  3, 4, 
and  5  of  tiie  EPRI  LWR  Requirements 
Document 

Auxiliary  Systems,  August  10, 1988. 
Bethesda.  MD.  The  Subcommittee  will 
review  the  proposed  resolution  for  USI 
A-17.  "Systems  Interactions  in  Nuclear 
Power  Plants." 

Maintenance  Practices  and 
Procedures,  September  13, 1988, 
Bethesda.  MD.  The  Subcommitiee  wilT 
discuss  and  review  the  maintenance  rule 
and  associated  NUREG. 

Advanced  Boiling  Water  Reactors, 
November  15-16, 1988,  Bethesda,  MD. 
The  Subcommittee  will  continue  its  FDA 
review  of  this  standard  plant.  Detail 
ACRS  questions  will  be  covered  on 
review  module  1.  An  overview  of  the 
second  review  module  is  planned. 

Advanced  Pressurized  Water 
Reactors,  Date  to  be  determined  (July), 
Washington,  DC.  The  Subcommittee  will 
review  tiie  draft  SER  in  regard  to  the 
reactor,  reactor  coolant  system,  and 
regulatory  conformance  for  the  WAPWR 
RESAR  aP/90  design. 

Advanced  Pressurized  Water 
Reactors,  Date  to  be  determined  [July), 
Washington,  DC  The  Subconunittee  will 
review  tiie  licensing  review  bases 
document  being  developed  for 
Combustion  Engineering's  Standard 
Safety  Analysis  Report-Design 
Certificati<Mi  (CESSAR-4)C). 

Severe  Accidents/Probabilistic  Risk 
Assessment.  Date  and  location  to  be 
determined  (July/ August).  The 
Subcommittee  will  review  the 
methodology  for  the  treatment  of 
uncertainties  in  the  final  version  of 
NUREG-1150.  Also,  the  Subcommittee 
will  review  the  results  for  the  front-end 
reanalysis  of  the  five  plants  studied. 
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AdvaiKxd  Reactor  Designs.  Date  to  be 
deteraiined  (July /August).  Washington. 
DC.  The  Subcommittee  will  review  the 
draft  SERs  for  the  liquid  metal  reactors 
(LMRs). 

Occupational  and  Environmental 
Protection  Systems.  Date  to  be         | 
determined  Quly /August).  Washington, 
DC  The  Subcommittee  will  review:  (1) 
The  "hot  particle"  problem,  (2) 
monitoring  the  quality  and  quantity  of 
airborne  radionuclides  in/out  of 
containment  following  an  accident,  (3) 
the  emergency  planning  rule.  (4)  the' 
control  room  habitability  report  by  ANL. 
and  (5)  other  related  matters. 

Advanced  Pressurized  Water 
Reactors.  Date  to  be  determined 
(August).  Bethesda,  MD.  The 
Subcommittee  will  discuss  the 
comparison  of  WAPWR  (RESAR  SP/90) 
design  with  other  modem  plants  (in  U.S. 
and  abroad). 

Containment  Requirements,  Date  to 
be  determined  (September/October). 
Bethesda,  MD.  The  Subcommittee  will 
review  the  NRC  Staffs  document  on 
interim  recommendations  for 
contaiimient  performance  and 
improvements  (BWR  Mark  I  only). 

Decay  Heat  Removal  Systems,  Date 
to  be  determined.  Bethesda.  MD.  The 
Subcommittee  will  explore  the  issue  of 
the  use  of  feed  and  bleed  for  decay  heat 
removal  in  PWRs. 

Systematic  Assessment  of  Experience, 
Date  and  location  to  be  determined.  The 
Subcommittee  %vill  review  the 
Diagnostic  Evaluation  Program  and 
other  related  licensee  performance 
review  efforts  by  the  NRC  Staff. 

Thermal  Hydraulic  Phenomena,  Date 
to  be  determined,  Bethesda.  MD.  The 
Subcommittee  will  discuss  the  status  of 
Industry  Best-Estimate  ECCS  Model 
submittals  for  use  with  the  revised 
ECCS  Rule. 

Auxiliary  Systems,  Date  to  be         ' 
determined.  Bethesda,  MD.  The 
Subcommittee  will  discuss  the:  (1) 
Criteria  being  used  by  utilities  to  design 
Chilled  Water  Systems,  (2)  regulatory 
requirements  for  Chilled  Water  Systems 
design,  and  (3)  criteria  being  used  t^  the 
NRC  Staff  to  review  the  Chilled  Water 
Systems  design. 

Decay  Heat  Removal  Systems,  Date 
to  be  determined.  Bethesda,.  MD^  The 
Subcommittee  will  review  the  proposed 
resolutions  of  Generic  Issue  23,  "RCP 
Seal  Failures,"  and  Generic  Issue  99, 
"Loss  of  RHR  Capabihty  in  PWRs." 

Auxiliary  Systems.  Date  to  be 
determined.  Bethesda,  MD.  The 
Subcommittee  will  review  the  adequacy 
of  the  Staff's  plans  to  implement  the 
recommendations  resulting  from  the  Fire 
Risk  Scoping  Study. 


ACRS  Full  Gominittae  Meetings 

.  July  14-16. 1988-^tems  are  tentatively 
scheduled. 

*A.  Safety  Related  Issues  (Open)— 
Discuss  proposed  hierarchical  structtue 
for  important  safety  related  issues. 
*B.  USIA-4a,  Hydrogen  Control 
(Tentative)  (Open)— Briefing  regarding 
proposed  resolution  of  hydrogen  control 
requirements  for  Marie  in  and  ice 
condensfar  containment  types. 

*C.  Evaluation  of  Operating  ■ 
Experience  (Open)— Briefmg  by  AEOD 
regarding  sy^ematic  evaluation  of 
systems  operating  peifomtance  in 
nuclear  power  plants  and  availability  of 
operating  information  to  nuclear  power 
plant  operators. 

*D.  Equipment  Qualification  (Open)— 
Review  and  comment  regarding 
Equipment  Qualification  Scoping  Study 
performed  by  the  Sandia  National 
Laboratories. 

*E  NRC  Policy  on  Severe  Accidents 
(Open) — Review  and  comment  regarding 
proposed  integrated  plan  for  closure  of 
severe  accident  issues. 

•p.  Modular  High  Temperature  Gas 
Cooled  Reactor  (Open)— ACRS  review 
and  conunent  regarding  proposed 
standardized  gas-cooled  reactor  concept 
proposed  by  DOE. 

*G.  Diagnostic  Evaluation  Program 
(Open)— Briefing  regarding  NRC 
diagnostic  evaluations  of  the  McGuire 
and  Dresden  nuclear  power  stations. 

•H.  NkC  Policy  on  Working  Hours  for 
Nuclear  Power  Plant  Curators 
(Open) — ^Review  and  comment  regarding 
proposed  NRC  requirements  for  working 
hours  for  nuclear  power  plant  operators. 

*l.  Operating  Events  and  Incidents 
(Open) — ^Discuss  procedures  for 
selection/review/evaluation  of  nuclear 
power  plant  incidents,  transients,  and 
accidents. 

*).  Operating  Procedures  and 
Practices  (Open) — Discuss  proposed 
change  in  ACRS  practice  regarding 
participation  in  meetings  not  sponsored 
by  the  ACRS. 

*K.  ACRS  Subcommittee  Activities 
(Open/Closed)— Briefings  and 
discussion  regarding  status  of 
designated  subcommittee  activities 
including  regulatory  considerations 
pertaining  to  nuclear  power  plant 
license  renewal. 

*L  ECCS  Evaluation  Models  (Open/ 
Closed) — Review  and  comment 
regarding  proposed  changes  in  ECCS 
evaluation  models  for  Westinghouse 
nuclear  plants  with  upper-plmum 
injection. 

•M.  Future  Activities  (Open)— Discuss 
anticipated  ACRS  subcommittee  activity 
aiid  items  proposed  for  consideration  by 
the  full  Committee. 


N.  NeMT  i4CAS  Me/n/)e/«  (aosed)— 
Discuss  qualifications  of  candidates 
proposed  for  appointment  to  the  ACRS. 
*  *0.  Meeting  with  Director  ofNMSS 
(Tentative)  (Open)-^)i8cuss  items  of 
current  interest  . 

August  ll->-13. 1968— Agenda  to  be 
announced. 

September  fr-ia  1966— Agenda  to  be 
^pnnounced. 

ACN>V  FuD  Committee  Meetings 

Advisory  Committee  on  Nuclear 
Waste,  June  27  and  28. 1988, 
Washington,  DC  and  June  29, 1968. 
Rockville,  MD.  The  Committee  will 
review  the  following  pertinent  nuclear 
waste  management  topics: 

*A.  DOE'S  proposal  to  petition  for- 
rulemaking  on  the  Design  Basis 
Accident  Dose  Limit  for  a  geologic 
repository. 

*B.  A  DOE  presentation  on 
Alternative  Conceptual  Models  of  the 
Yucca  Mountain  site. 

*C.  An  NRC  Staff  briefing  on  concrete 
LLW  forms  and  polyethylene  high 
integrity  containers  (HICs). 

*D.  A  DOE  presentation  on  the 
Consultation  Draft  Site  Characterization 
Plan. 

*E.  A  briefing  on  the  licensing 
procedures  used  to  authorize  at  reactor, 
LLW  processing  and  spent  fuel 
compaction  and  dry  storage  operations. 

*F.  On  June  29  the  full  ACNW  will 
meet  with  the  NRC  Commissioners  to 
discuss  future  Committee  plans. 

July  21-22.  igea— Agenda  to  be 
announced. 

September  15-16. 1988— Agenda  to  be 
announced. 

Date:  )une  8. 198a 
Jdm  C.  Hoyla. 

Advisory  Committee  Management  Officer. 
(FR  Doc.  88-13393  FUed  6-13-88: 8:45  amj 
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Edioon  Co;  ZkMi 
Station,  Units  1  antf  2; 
Examption 

I 

The  Commonwealth  Edison  Cfompany 
(CECo.  the  Licensee)  is  the  holder  of 
Operating  License  No.  DPR-3g  which 
authorizes  operation  Zion  Nuclear 
I\>wer  Station,  Unitl  and  Operating 
License  No.  DPR-48  which  authorizes 
operation  of  Unit  2.  The  licenses 
provide,  among  other  things,  that  Zion 
Nuclear  Power  Station  is  subject  to  all 
rules,  regulations,  and  Orders  of  the 
Commis^on  now  or  hereafter  in  effect 


The  Station  is  comprised  of  two 
pressurized  water  reactors  at  the 
Licensee's  site  located  in  Lake  County, 
Illinois. 

n 

On  November  19, 1980,  the 
Commission  published  a  revised  S  50.48 
and  a  new  Appendix  R  to  10  CFR  Part  50 
regarding  fire  protection  features  of 
nuclear  power  plants.  The  revised 
S  50.48  and  Appendix  R  became 
effective  on  February  17, 1981.  Section 
III  of  Appendix  R  contains  15 
subsections,  lettered  A  through  O,  each 
of  which  specified  requirements  for  a 
particular  aspect  of  the  fire  protection 
features  at  a  nuclear  power  plant.  Two 
of  these  subsections,  IILG  and  III.O,  are 
the  subject  of  the  Licensee's  exemption 
requests. 

Subsection  III.G.2  of  Appendix  R 
requires  that  one  train  of  cables  and 
equipment  necessary  to  achieve  and 
maintain  safe  shutdown  be  maintained 
free  of  fire  damage  by  one  of  the 
following  means: 

a.  Separation  of  cables  and  equipment 
and  associated  nonsafety  circuits  of 
redundant  trains  by  a  fire  barrier  having 
a  3-hour  rating.  Structural  steel  forming 
a  part  of  or  supporting  such  fire  barriers 
shall  be  protected  to  provide  fire 
resistance  equivalent  to  that  required  of 
the  barrier. 

b.  Separation  of  cables  and  equipment 
and  associated  nonsafety  cireuits  of 
redundant  trains  by  a  horizontal 
distance  of  more  than  20  feet  with  no 
intervening  combustibles  or  fire 
hazards.  In  addition,  fire  detectors  and 
an  automatic  fire  suppression  system 
shall  be  installed  in  the  fire  areas. 

c.  Enclosure  of  cable  and  equipment 
and  associated  nonsafety  circuits  of  one 
redundant  train  in  a  fire  barrier  having  a 
1-hour  rating.  In  addition,  fire  detectors 
and  an  automatic  fire  suppression 
system  shall  be  installed  in  the  fire  area. 

Subsection  III.G.3  of  Appendix  R 
requires  that  for  areas  where  alternative 
or  dedicated  shutdown  is  provided,  fire 
detecticm  and  a  fixed  fire  suppression 
system  shall  also  be  installed  in  the 
area,  room,  or  zone  under  consideration. 

ni 

By  letter  dated  July  27, 1984.  tiie 
Licensee  requested  exemptions  from 
specific  requirements  of  Appendix  R. 
liie  Licensee  provided  additional 
information  in  support  of  the  staff's 
review  of  these  requests  in  the  a  letter 
dated  February  IS,  1986.  By  letters  dated 
February  9, 1987,  January  21  and 
February  23, 1988.  the  Licensee  provided 
additional  information  and  modified  its 
request  of  July  27, 1984  by  withdrawing 
three  of  the  exemption  requests.  The  . 


remaining  exemption  requests  are  the 
subject  of  this  evalaution. 

The  following  list  refiects  the  latest 
status  of  exemptions  requested: 

1.  Main  Control  Room  (Fire  Zone  2.0- 
0).  An  exemption  was  requested  from 
the  specific  requirement  of  section 
III.G.3  to  the  extent  that  an  automatic 
fire  suppression  system  is  not  provided 
throughout  the  zone. 

2.  Auxiliary  Electric  Equipment 
Rooms  (Fire  Areas  5.6-1  and  5.6-2).  An 
exemption  was  requested  from  the 
specific  requirement  of  section  III.G.3  to 
the  extent  Uiat  an  automatic  fire 
suppression  system  is  not  provided 
throughout  each  area. 

3.  Auxiliary  Building,  Component 
Cooling  Water  (CCW)  Pump  Area. 
Elevation  560  Feet  An  exemption  was 
requested  from  the  specific  requirement 
of  section  III.G.2.b  to  the  extent  that  20 
feet  of  separation  between  redimant 
safe  shutdown  components  and 
automatic  suppression  and  detection 
systems  are  not  provided. 

4.  Auxiliary  Building,  Elevations  592, 
617,  and  642  Feet.  An  exemption  was 
requested  from  the  specific  requirements 
of  section  III.G.2.b  to  the  extent  that 
area-wide  automatic  suppression  and 
detection  systems  and  20  feet  of 
separation  between  redundant  safe 
shutdown  components  do  not  exist. 

5.  Main  Steam  Tunnels  (Fire  Zones 
18.5-1  and  18.5-2).  Exemptions  was 
requested  from  the  specific  requirement 
of  section  III.G.2.b  to  the  extent  that  it 
requires  automatic  suppression  and 
detection  systems  throughout  the  main 
steam  pipe  tunnels. 

6.  Auxiliary  Building,  Auxiliary 
Feedwater  Pump  Area,  Elevation  579 
Feet.  An  exemption  was  requested  ftom 
the  requirements  of  section  I1I.G.2  to  the 
extent  that  it  requires  area-wide 
automatic  suppression  and  detection 
systems  and  20  feet  of  separation 
between  redundant  safe  shutdown 
components  (the  motor  driven  and 
turbine  driven  auxiliary  feedwater 
pumps)  for  Fire  Zone  11.3-0  at  the  579 
foot  elevation  of  the  auxiUary  building 
fire  area. 

In  summary,  the  exemptions  were 
requested  from  providing  20  feet  of 
spatial  separation,  area-v^de  fire 
detection,  and  an  automatic  fire 
suppression  ^stem  as  required  by 
Section  III.Gof  Appendix  R. 

The  Liceniee  has  provided  alternative 
shutdown  capability  for  Fire  Zone  2.0-0 
(main  control  room).  The  zone  has  a  fire 
detection  system  installed  on  an  area- 
wide  basis  and  is  continuously  manned. 
Also,  there  are  fire  extinguishers  and  a 
hose  station  available  for  manual  fire 
fighting  purposes.  The  expected  fire  in 


this  zone  would  not  threaten  adjacent    . 
safe  shutdown  areas. 

Alternative  shutdown  capability  is 
provided  for  the  auxiliary  electric 
equipment  rooms  (Fire  Areas  5.6-1  and 
5.6-2).  These  fire  areas  have  an  area- 
wide  fire  detection  system,  fire 
extinguishers,  and  hose  stations  for 
manual  fire  fighting.  The  combustibles 
consist  primarily  of  cable  insulation.  If  a 
fire  were  to  occur,  it  is  expected  that  it 
would  develop  sldwly  with  initial  low 
heat  release  and  slow  rise  in  room 
temperature. 

Redundant  safe  shutdown  cables  on 
auxiliary  building  elevations  592, 617, 
and  642  feet  are  provided  with  a 
minimum  of  20  feet  without  intervening 
combustibles.  Ionization  smoke 
detectors  are  provided  in  the  areas  of 
and  between  these  cables  on  each 
elevation. 

The  Licensee  has  provided  alternate 
steam  generator  pressure  indication  for 
Fire  Zones  18.5-1  and  18.5-2.  The  fuel 
load  in  these  zones  is  low  with 
significant  spatial  separation  between 
redundant  pressure  transmitters.  The 
expected  fire  in  these  zones  would  not 
threaten  other  safe  shutdown  areas 
adjacent  to  them. 

The  Licensee  has  provided  alternative 
and/or  acceptable  levels  of  fire 
protection  for  these  areas  which  contain 
redundant  safe  shutdown  systems  not 
separated  from  each  other  in 
accordance  with  section  lU.G  of 
Appendix  R.  Fire  protection  in  these 
areas  which  contain  more  than  a 
negligible  combustible  load  and  contain 
safe  shutdown  equipment  or  cables, 
consist  of  fire  detectors  and/ or 
automatic  fire  suppression  systems,  and 
portable  extinguishers  and  hose 
stations.  The  staff  finds  that  there  is 
reasonable  assurance  that  a  fire  in  these 
areas  would  be  of  low  magnitude, 
promptiy  detected,  and  extinguished. 

Based  on  the  staff's  review  of  the 
Licensees's  analysis,  the  staff  concludes 
that  the  installation  of  automatic  fire 
suppression  and/or  detection  systems 
throughout  the  Main  Control  Room  (Fire 
Zone  2.0-0),  Main  Steam  Pipe  Tunnels 
(Fire  ZOnes  18.5-1  and  18.5-2,  Auxiliary 
Electric  Rooms]  (Fire  Areas  5.6-1  and 
5.6-2],  and  Elevations  560  feet  579  feet 
592  feet  617  feet  and  642  feet  of  the 
Auxiliary  Building  would  not 
significantly  increase  the  level  of  fire 
protection  of  these  aones.  Additional 
details  concerning  the  exemptions  are 
provided  in  the  Safety  Evaluation  issued 
concurrently. 

By  the  letter  dated  October  30, 1987, 
the  Licensee  provided  information 
relevant  to  the  "special  circumstances" 
finding  required  by  revised  10  CFR 
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50.12(aJ  (see  50  FR  50764).  The  Ucensee 
stated  that  existing  and  proposed  fire 
protection  features  at  Zion  Units  1  and  2 
provided  an  equivalent  level  of  fiie 
protection  required  by  Appendix  R  and 
therefore  accomplished  the  underlying 
purpose  of  the  nile.  Implementing 
additional  modiCcatioDS  to  provide 
additional  suppreasioB  systems, 
detection  systems,  and  fire  barriers 
would  require  the  expenditure  of 
engineering  and  construction  resources 
as  weQ  as  the  associated  capital  costs 
which  would  represent  an  unwarranted 
burden  on  the  Licensee's  resources.  The 
Licensee  had  estimated  that  the  costs  to 
be  incurred  would  be  in  excess  of 
several  million  dollars.  Hie  Licensee 
stated  that  these  costs  are  significandy 
in  excess  of  those  required  to  meet  the 
underlying  purpose  of  the  rule. 

The  sta^  concludes  that  "special 
drcumstancea"  exist  for  the  Licensee's 
requested  exemptions  in  that 
application  of  the  regulation  in  these 
particular  cinnmistances  is  not 
necessary  to  achieve  the  underlying 
purposes  of  Appendix  R  to  19  CFR  Part 
sa  See  10  CFR  50.12(a)(2)(ii). 

Accordingly.  The  Commission  has 
determined,  purwiant  to  10  CFR  50.12(aj, 
that  (1)  these  exemptions  as  described 
in  Section  HI  are  authorized  by  law  and 
will  not  present  an  undue  risk  to  the 
public  health  and  safety  and  are 
conristent  with  common  defense  and 
security,  and  (2)  special  circumstances 
are  present  fat  die  exemptions  in  that 
application  of  the  regulation  in  these 
particular  circumstances  is  not 
necessary  to  achieve  the  underlying 
purposes  of  Appendix  R  to  10  CFR  Part 
^50.  Therefore,  the  Commission  hereby 
grants  the  following  exemptions  imm 
the  requirements  of  section  II1.G  of 
Appendix  R  to  10  CFR  Part  50:  "y 

■    1.  Main  Control  Room  (Fwe  Zone  2.0- 
0)  to  die  extent  diat  there  is  no  fixed  fire 
suppression  system  installed  pursuant  to 
section  III.G.3.  i 

2.  Auxiliary  Electric  Equipment    ^ 
Rooms  (Fire  Areas  5.6-1  and  5.6-2)  to 
the  extent  that  there  is  no  fixed  fire 
suppression  syston  installed  pursuant  to 
section  II1.G.3. 

3.  Auxiliary  Building.  Component 
Cooling  Water  (CCW)  Pump  Area, 
Ejevation  560  Feet  to  the  extent  that 
automatic  fire  suppression  and  detection 
systems  are  not  installed  and  20  feel  of 
separation  is  not  provided  pursuant  to 
section  IILG.2.b.        •< 

4.  Auxiliary  Building,  elevations  502. 
617.  and  642  Feet  to  die  extent  that 
automatic  fire  suppression  and  detection 
systems  are  not  installed  throughout  the 
area  pursuant  to  section  IIl.G.2.b. 

5.  Main  Steam  Pipe  Tunnels  (Fire 
Zones  18.5-1  and  18.5-2)  to  tiie  extent 


that  automatic  fire  suppression  ami  fire 
detection  systems  are  not  imtalled 
througlKnrt  Ae  area  pursuant  to  section 
m.G.2.b. 

6.  Auxiliary  Building,  Auxiliary 
Feedwater  Pump  Area,  Elevation  570 
Feet  to  the  extent  that  automatic  foe 
suppression  and  detection  systems  are 
not  installed  throughout  the  area  and  20 
feet  of  separation  is  not  provided 
between  redundant  safe  shutdown 
components  pursuant  to  section  IILG.2. 

Pursuant  to  10  CFR  51.32.  the 
Commission  has  determined  that  the 
granting  of  these  exemptions  will  have 
no  significant  impact  on  the 
environment  (52  FR  42046). 

A  copy  of  the  Safety  Evaluation, 
related  to  this  action,  is  available  for 
public  inspection  at  die  Commisaion's 
Public  Document  Room,  1717  H  Sti«et, 
NW.,  Washington.  DC  and  at  die  local 
public  document  room  located  at  the 
Waukegan  Public  Library.  128  N.  County 
Street,  Waukegan.  Illinois  60065. 

This  Exemption  is  effective  upon 
issuance. 

Dated  at  RodcviKe,  Maryland  this  7th  day 
of  June  196a 

FOR  THE  Nttdew  Regulatory  Coaunisaion. 
Dennis  M.CralcUMd. 

Director,  Dirisim  of  Reactor  Projects— III,  IV, 
VandSpedJaJProjecta,  Off  ice  of  Nuclear 
Reactor  Regulation. 

(FR  Doc  88-13369  Filed  6-13-88;  8:45  am) 
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[Docket  Na  030-111S5  Ucenae  Na  52- 
16033-01 EA  8S-63] 

Hospital  Metropoiitano,  San  Joan,  PR; 
Order  Modifying  License,  Effecttve 
Immediately 

I 

Hospital  Metropoiitano  (the  licensee) 
i#the  holder  of  Byproduct  Material 
License  No.  52-16033-01  issued  by  the 
Nuclew  Regulatory  Commission  (the 
NRC)  pursuant  to  10  CFR  Part  35.  The 
license  audiorizes  possession  and  use  of 
certain  radiopharmaceuticals  for  the 
diagnosis  and  treatment  of  disease.  The 
license,  originally  issued  on  July  15, 
1975,  was  renewed  on  February  6, 1988, 
with  an  expiration  date  of  February  28. 
1991. 

n 

The  licensee's  hospital  and  Nuclear 
Medicine  Laboratory  are  located  at 
Carr.  21.  No.  1785  Las  Lomas,  Rio 
Piedras.  Pu«to  Rico  0092a  The  Nuclear 
Medicine  Laboratory  performs 
diagnostic  and  therapeutic  procedures 
using  radiopharmaceuticals.  The 
morphology  and  physiology  of  certain 
target  organs  are  determined 


qualitatively  and  quantitatively  using  an 
Anger  camera  imag^  system. 

A  routine  and  unannounced 
inspection  of  the  licensee's  activities 
was  performed  on  January  13, 1988. 
Subsequent  to  the  inspection,  the  NRC 
reviewed  and  evaluated  records  sent  to 
die  Region  U  Office  on  January  25. 1988. 
The  findings  relative  to  this  review  and 
evaluation  were  discussed  between  die 
Region  n  staff  and  Hospital 
Metropoiitano  on  February  4. 1988.  A 
special  unannounced  inspection  of  the 
licensee's  facility  was  performed  on 
March  3, 1968.  An  enforcement 
conference  was  held  with  the  Hcensee  at 
Hospital  Metropoiitano  on  March  4. 
1988.  At  the  enforcement  conference,  the 
licensee  committed  to  providing 
increased  involvement  by  supervisory 
personnel  in  radiation  safety  activities 
on  a  daily  basis  within  the  Nuclear 
Medicine  Laboratory.  The  commitment 
included  the  individual  participation  by 
a  Nuclear  Medicine  Physician  in  all 
laboratory  operations  involving 
regulatory  issues  and  compliance. 

As  a  result  of  the  initial  inspection, 
subsequent  records  review,  and  special 
inspection,  seventeen  violations  and  one 
deviation  were  identified  in  the  Nodear 
Medicine  Program,  wfaadi  are  described 
in  NRC  Inspection  Report  Na  52-16033- 
01/88-01  and  Enforcement  Conference 
Summary  dated  April  S.  1968.  In 
particular,  as  enqihasizad  at  the 
enforcement  conference,  the  mafority  of 
the  violations  of  the  greatest  safety 
significance  encompassed:  (1)  The  use  of 
therapeutic  quantities  of  iodine-lSl,  and 
(2)  the  proper  checkmg  and  testii^  of  the 
dose  calibrator,  ia.  reference  to  the  use 
of  therapeutic  quantities  of  iodine-131. 
the  licensee:  (1)  Failed  to  eidier  perform 
techni  ..an  fajoassays.  or  if  perf  onned.  to 
property  calculate  diynnd  uptakes 
(bioassays),  and  (2)  failed  to  check  for 
contamination  upon  receiving  packages 
of  iodiae-lSl.  fai  re&rence  to  the  proper 
checking  and  testing  of  the  dose 
calibrator,  the  licensee:  (1)  Failed  to 
property  check  and  determine  the 
aimual  accuracy  (calibration).  (2)  failed 
to  perform  daily  molybdenum-99 
breakthrough  determinations  prior  to 
injecting  radiopharmaceuticals,  (3) 
failed  to  test  and  properly  record  daily 
constancy  tests,  (4)  failed  to  properly 
determine  geometrical  variation  upon 
installation,  (5)  used  unautiiorized 
brachytherapy  soaroes  for  annual 
accoracy  testing,  and  (6)  failed  to 
properly  perform  the  quarterly  Hneerity 
tests.  The  deviation  concerned  a  failure 
by  the  licensee  to  fulfill  a  commitment  in 
its  letter  of  May  13. 1987,  to  perform 
linearity  tests  of  its  dose  caBbrator 
using  a  "Uneator"  and  dilution  or  decay 


or  other  conventional  means,  as  a 
corrective  action  to  a  Notice  of 
Violation  issued  April  7. 1987. 

The  licensee's  inspection  history 
contains  violations  similar  to  several  of 
the  violations  identified  during  the  NRC 
inspections  conducted  on  January  13 
and  March  3. 1988.  and  documented  in 
the  Notice  of  Violation.  The  failure  to 
perform  technician  bioassays  was 
previously  identiTied  as  one  of  the 
eleven  violations  identified  during  an 
inspection  on  February  2  and  3, 1983. 
and  documented  in  a  confirmatory 
Action  Letter  dated  February  11, 1983. 
The  failure  to  perform  biweekly  surveys 
of  the  Nuclear  Medicine  Laboratory  was 
also  identified  during  the  inspection  on 
February  2  and  3, 1983  (Inspection 
Report  No.  83-01).  As  a  result  of  that 
inspection,  a  civil  penalty  was  proposed 
on  March  23, 1983.  The  faihire  to 
perform  bimonthly  wipe  tests  of  die 
Nuclear  Medicine  LaboratcHy  was 
identified  during  the  inspection  on 
March  18, 1987  (Inspection  Report  No 
87-01). 

Additionally,  the  one  violation 
identified  during  the  February  24, 1964. 
inspection  and  two  of  the  five  violations 
identified  during  the  March  18, 1987, 
i      inspection  involved  records  or 
procedures  i^elated  to  the  dose 
calibrator.  The  NRC  is  concerned  that 
current  similar  violations  have  occurred, 
which  should  hve  been  precluded  by  the 
hospital's  corrective  action  and 
management  oversight  programs  as 
delineated  in  the  Confirmation  of  Action 
Letter  dated  February  11, 1983,  and  the 
required  annual  ALARA  review  as 
outlined  in  licensee's  ALARA  program 
dated  January  27, 1986. 

Based  on  the  current  violation  of  NRC 
requirements,  inspection  information 
regarding  the  disjointed  responsibilities 
and  chain  of  command  of  the  various 
individuals  involved  in  the  hospital's 
Radiation  Safety  Program,  and  the 
recurrence  of  similar  violations,  it 
appeara  that  control  of  the  Radiation 
Safety  Program  is  fragmented  and  lacki 
positive  direction.  This  is  evidenced  by 
the  fact  that  (1)  since  die  March  18, 1987, 
inspection  (which  identified  5  violations 
in  the  Nuclear  Medicine  Program)  the 
management  representative  to  the 
Radiation  Safety  Committee  failed  to 
attend  a  meeting  of  the  Committee  on 
April  22, 1987,  (2)  the  licensee  employs 
an  in-house  Radiation  Safety  Officer 
(RSO)  who  has  full-time  responsibility 
as  the  radiation  therapy  physicist  and 
acts  only  as  a  consultant  in  nuclear 
medicine  and  thus  does  not  provide  day 
to  day  oversite  of  the  program,  and  (3) 
the  licensee  employs  an  outside 
'  Radiation  Safety  Consultant  who  serves 


on  the  radiation  safety  committee  and 
consults  primarily  in  diagnostic 
radiology  with  some  overlap  to  nuclear 
medicine  and  therapy.  The  delineation 
of  responsibilities  of  this  consultant 
versus  the  in-house  RSO  is  not  clearly 
defined.  Further  evidence  of  the 
disjointed  responsibilities  in  the 
license's  program  is  shown.by  its 
utilization  of  its  Nuclear  MecUcine 
Laboratory  by  an  outside  Nuclear 
Medicine  Physician  users'  group. 

in 

On  the  basis  oT  the  above  information, 
and  after  NRC  review  of  licensee 
activities  onsite,  it  appears  that  Hospital 
Meti-opolitano  has  deviated  from  a 
corrective  action  committed  to  in  its 
letter  dated  May  13, 1987,  has  been 
Ofierating  in  violation  of  17  NRC 
requirements,  and  has  failed  to  exercise 
adequate  oversight  over  its  Nuclear 
Medicine  Laboratory  program. 
Consequendy,  without  the  further  action 
ordered  here,  I  lack  the  reasonable 
assurance  that  the  licensee's  Nuclear 
Medicine  Program  will  be  conducted  in 
a  manner  such  as  will  assure  that  the 
health  and  safety  of  the  public  and  its 
employees  will  be  protected. 
Accordingly,  the  public  health,  safety 
and  interest  require  that  the  actions 
specified  in  Section  IV  of  this  Order  be 
made  effective  immediately. 

IV 

In  view  of  the  foregoing,  and  pursuant 
to  Sections  81, 16lb,  161i,  160o,  182,  and 
186  of  the  Atomic  Energy  Act  of  1954,  as 
amended,  and  the  Commission's 
regulations  in  10  CFR  2.204  and  10  CFR 
Parts  30  and  35,  it  is  hereby  ordered, 
effective  immediately,  that  license  No. 
52-16033-01  is  modified  as  follows: 

A.  Within  30  days  of  this  Order,  the 
licensee  shall  submit  to  the  Regional 
Administrator,  NRC,  Region  II,  for 
approval  the  credentials  of  a  Health 
Physics  Consultant  (Consultant),  with 
expertise  in  planning  and 
implementation  of  a  nuclear  medicine 
radiation  protection  program,    . 
independent  of  its  staff,  to  perform  an 
assessment  of  the  licensee's  nuclear 
medicine  radiation  safety  program 
covering  the  adequacy  of  the  current 
organizational  structure,  staffing  levels, 
audits,  training  and  assignment  of 
responsibilities  within  the  Nuclear 
Medicine  Department.  Following  NRC 
approval,  the  licensee  shall  employ  this 
consultant  to  perform  this  assessment 
and  assist  in  the  licensee's 
implementation  of  corrective  actions  for 
all  violations  specified  in  the  Notice  of 
Violation.  Within  30  days  of  NRC 
approval,  the  Consultant  shall  provide 
the  Hospital  Administrator  a  written 


report  of  the  assessment  which 
describes  the  weaknesses  identified 
during  the  assessment  and 
recommendations  for  improvement.  A 
copy  of  this  report  shell  be  provided  to 
the  Regional  Administrator,  NRC  Region 
II.  at  the  same  time  it  is  transmitted  to 
the  licensee. 

B.  1.  The  Consultant  shall  spend  a 
minimum  of  10  hours  on-site  per  week  in 
audit  activities,  for  a  period  of  90  days 
after  the  hiring  of  die  Consultant  by  the 
licensee. 

2.  After  the  initial  90  day  period,  the 
Consultant  shall  perform  an  audit  at 
least  once  per  month  on-site  until  the 
Performance  Improvement  Plan  required 
by  section  IV.C.  of  this  Order  is 
completed. 

3.  The  licensee's  Consultant  shall   ' 
provide  within  the  90  day  period,  40 
hours  of  training  in  radiation  safety  and 
procedures  as  defined  in  10  CFR  Parts 
19, 20,  and  35,  to  the  responsible  Nuclear 
Medicine  Technologist.  The  training 
shall  include  a  complete  review  and 
familiarization  of  the  byproduct 
materials  license  including  the 
procedures  incorporated  into  the 
licensee's  application  by  reference.  The 
40  hours  of  training  shall  be  provided  by 
the  Consultant  in  addition  to  the 
minimum  of  10  hours,  on-site.  The 
training  hours  and  curriculum  shall  be 
documented  and  maintained  on  file  in 
the  Nuclear  Medicine  Department 

4.  The  licensee  shall  document  the 
number  of  hours  per  week  spent  by  the 
Consultant  in  the  Nuclear  Medicine 
Department  and  the  types  and  kinds  of 
corrective  measures  implemented.  All 
documentation  shall  be  maintained  on 
file  in  the  Nuclear  Medicine  Department 
until  inspected  by  the  NRC. 

C.  Within  30  days  of  the  completion  of 
the  Consultant's  assessment  required  by 
section  rV.A.,  the  licensee  shall  develop 
a  written  Performance  Improvement 
Plan  with  the  assistance  of  the 
consultant  which  will  assure  an 
upgrading  of  the  performance  of  the 
Nuclear  Medicine  Program  and  a 
consistent  high  level  of  compliance  with 
NRC  requirements.  This  plan  shall  be 
submitted  to  the  Regional 
Administrator,  NRC,  Region  D,  for 
review  and  be  implemented  upon  the 
NRC's  approval.  As  a  minimum  the  plan 
shall  address: 

1.  Provisions  for  ensuring  that 
professional  staffing  levels  within  the 
Nuclear  Medicine  Department  are 
adequate  to  meet  the  radiological  safety 
requirements  and  will  remain  so  in  view 
of  the  department's  workload. 

2.  Provisions  for  increased 
involvement  by  the  hospital 
administrator  in  the  oversight  and 


managemant  of  the  Nuclear  Medtcine 
Department 

3.  Provisions  for  annual  safety  audits 
of  the  Nuclear  Medicine  Department  by 
a  qualified  auditor  who  is  independent 
from  the  Hocpit^il  Metropolitano 
organization. 

4.  The  hospital  management's  program 
for  review  and  foUowup  actioin  on 
problems  identified  during  independent 
audits. 

5.  Training  program  descriptions  and 
plans  which  will  ensure  that  the 
members  of  the  Radiation  Safety 
Committee  are  familiar  with  all 
pertinent  NRC  regulations,  terms  of  the 
license  and  information  submitted  in 
support  fw  the  license  and  its 
amendments  and  that  the  RSO.  Nuclear 
Medicine  Technologist,  and  other 
Nuclear  Medicine  Specialists  are 
knowledgeable  of  r^julatory 
requirements,  equipment  operations, 
and  analytical  techniques. 

tk  Schedules  for  correcting  the 
organizational  problems  noted  in  the 
January  13  and  Mardi  3,  l^BQ. 
inspections  whidi  were  discussed  In  tiie 
March  4, 1968,  enforcement  conference, 
and  farther  described  in  the 
Enforcement  Conference  Summary 
dated  April  5, 1988. 

7.  Methods  for  implementing 
recommendations  of  the  Consultant's 
assessment  refport  into  its  Perfutmance 
Improvement  Flan  or  providing 
justification  for  aftemetive  corrective 
action  if  aiqr  spedfic  reoemnendatieas 
are  not  adopted. 

&  Milestones  for  completing  the 
Perfannaace  improveaent  Plan. 

D.  The  ycenaee  shall  eabmit  a  report 
mondily  to  die  iieg>oMl  Adniidstnrtar. 
NRC  Region  D,  beginning  on  Ae  IStli 
day  of  the  moaih  following  the  first  SO 
day  period  after  die  tOLC*  approval  (tf 
the  Peifiiuuance  Inpniveaient  Plan  and 
thereafter  on  tibe  ISth  day  of  each 
month,  until  the  piaB  is  compieted. 
addressing: 

1.  The  progrese  tfiat  has  been  aude 
toward  carrying  ont  be  pravirions  of 
this  Order  and  the  Perfoxmaace 
Improvement  Plan  Aaing  the  past 
calendar  month. 

2.  In  the  event  that  a  mileskme  date 
set  forth  in  this  Order  or  Plan  is  not  met 
during  the  period  covered  by  the  report, 
the  report  shall  indicate:  (1)  The  date  by 
which  the  Ucensee  expects  to 
accomplish  the  activity,  (2)  the  reaaon 
for  the  licensee's  failuK  to  meet  the 
milestone  date,  and  (3)  the  ia^Mct  that 
the  failure  to  meet  the  milestone  date 
will  have  on  the  Order  and  Plan 
schedules. 

3.  The  actions  under  the  Order  and 
Plain  that  the  licensee  expects  to 
accomplish  within  die  next  30  days. 
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E.  Hie  licensee  shaD  onmediateiy 
correct  all  deficiencies  associated  with 
the  nse  oi  the  dose  calibrator  and  Ae 
use  of  radioiodine  solutions  (iodiQe-131) 
for  therapentiG  app&cations  and 
document  these  conectioas  as  indicated 
in  section  TV  A.  These  deficiauaes  were 
identified  in  die  NRC  Inspection  Report 
(No.  52-16033-01/88-01)  issued  Febmary 
26.  loan  and  are  specified  in  die  Notice 
of  Violation  enckwed  wtih  this  Order, 
specifically  violations:  E.2.a,  b,  and  c, 
and  E.3.a.  and  b.  In  addition  to 
correcting  the  above  deficiencies,  the 
lioRisee  ihaU  imniediately  hnplement 
the  following  actions  regrading  the  nee 
of  diagnostic  and  therapeutic  quantities 
of  iodine-lSl: 

1.  llie  licensee  shall  store  volatile 
radiopharmaceuticals  in  the  shippei^s 
radiation  shield  and  container.  AJso  die 
UoaoMe  shall  stote  each  muhi-dose 

.  container  in  a  fame  hood  after  drawing 
in  the  first  dosage  from  it  This 
reqinrement  is  defined  in  10  CFR  35M 
(effective  April  1. 1987). 

2.  The  licensee  shall  dieck  each  dose 
cahlxator  for  tinearity  at  least  quarterly 
over  die  range  of  its  ase  between  the 
highest  dosage  that  will  be  athiiinstered 
to  a  patient  and  10  microcunes.  Tins 
requirement  is  defined  in  10  CfK 
35.50(b)(3)  {efilBctive  April  1, 1987). 

The  Re^ixial  AdiraiBstrator,  Region  II, 
may  in  writing  relax  or  rescind  any  of 
the  above  conditions  upon  written 
request  and  demonstration  of  good 
caose  by  the  licensee. 

V      . 

The  licensee  or  any  other  person 
adversely  afEected  by  this  Order  may 
request  a  hearing  within  twenty  days  of 
the  date  of  dns  Order.  Aay  answer  to 
this  Order  or  request  for  hearing  shall  be 
submitted  to  the  Dhcctor,  Office  of 
Bnforoemei^  U.S.  Nuclear  Regulatory 
Commission.  Washingtan,  DC  20K6. 
Copies  shall  also  be  sent  to  the 
Assistant  General  Counsel  for 
Enforcement  at  the  same  address  and 
the  Regional  AcfanMstrator,  NRC  Regioo 
a  101  Marietta  Sbvet  Atlanta.  GA 
30323.  If  a  person  other  than  dM  Ucensee 
requests  a  hearing,  diat  person  shall  set 
forth  with  partiddafity  ^  manner  in 
which  the  petitioner's  interest  is 
adversely  affected  by  tins  Order  and 
shall  adifress  the  criteria  sat  forth  ui  10 
CFR  2.714(d).  Upon  die  haian  of  the 
licensee  to  answer  or  reqoeat«  hearing 
within  the  specified  tisa.  this  Order 
shaU  Iw  final  vrithout  fitftiier 
proceedings.  Aa  antwer  to  this  order  or 
a  requeet  far  hearing  ahaJioot  stay  the 
immediate  effectiveoees  oftbJa  order. 

If  a  hearts^  is  requested,  the 
Commission  will  issue  an  Order 
designating  the  time  and  place  of  any 


hearing.  If  a  hearing  is Jheld,  die  issue  to 
be  considered  at  such  Searing  Aall  be 
whether  this  Order  should  be  sustained. 

Dated  at  RockviUe,  Maryland  this  7th  day 
of)amlDB8. 

For  the  Noclear  Regulatory  Commission. 
{■mas  JM.  Taylor. 

Deputy  Executive  Director  for  Regional 

Operations. 

(PR  Doc.  W-13370  Pfled  B-lS-48:  S:4S  am] 


2g^!JJ^^g!LM^l3>  jte.  114  /  Tuesday.  Jtrne  14>  laa  /  Notlceg 


(Dodcat  No.  50-461] 

IMnois  Pow#r  C04  ConaMaraflon  of 
iMtMNCv  of  Aiiwudiiwiil  to  FscMty 
Oporatlng  UcniM  and  Opportunity  for 
Hearing 

The  United  States  Nuclear  Regulatory 
Commission  (the  Commission}  ia., 
considering  is— anoe  of  an  amendment 
to  Facihty  Operating  license  No.  NPF- 
62  issued  to  Illinois  Power  Coaipany  (the 
licensee),  for  operation  of  CUnton  Power 
Station,  Unit  1  located  in  DeWitt 
Cotmty,  Illinois. 

This  amendment  consists  of  a 
proposed  change  to  the  GUnton  Power 
Station  (CPS)  Techiricd  Specificationt 
in  order  to  remove  the  isolation 
requirements  for  isolating  the 
Containment  Mtnatoring  (CM)  and 
I^pcess  Sampling  (PS)  cystems  upon 
reoehrii^  a  Cmtainmsnt  BaiUing 
Exhaust  High  Radiation  a^naL  This 
would  leqairr  changes  to  Techidcal 
Specificatiams  3/4.3.2  (TaUe  8.3.2-1 
item  1  Ji.  Table  as.2-2  item  iJi.  Table 
3.3.2-3  item  iJu  and  Table  4.3.2.1-1  item 
l.h)  and  3/4J8.4  (Table  3A4-1).  The 
current  Technical  Specifications  require 
the  CM  and  PS  sjfstens  to  MrtoaMttoaQy 
isolate  from  a  Cantaimaent  Boilding 
Exhaust  High  Raifiation  Signal  This  trip 
function  ia  raquirad  to  be  opefafalc  to 
OPERAUCMAL  CC^HMTIONS  l.  2  and 
3,  when  handling  imfttated  fuel  in  the 
primary  or  secondary  eantainment, 
during  CORE  ALTERATIONS,  and 
daring  operations  with  a  potential  for 
draining  the  reacts  vessel. 

Mor  to  iasuance  of  the  proposed 
license  amendment,  the  Cooniissiim 
will  hava  made  findings  reqoired-by  the 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act)  and  the  Conuidssion's 
reguiations.  ■,:■■:.. 

By  fttly  14. 1988,  the  Uoeasae  may  file 
a  request  for  a  hearing  with  respect  to 
issoanoeof  the  aoenteent  to  Ae 
subfact  facility  opera^  license  and 
any  person  whose  mteieat  nay  be 
a^oted  by  this  prooee(fing  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  hearing  and  a  petition  for  leave  to 


intervene.  Requests  for  a  hearing  and 
petitions  for  leave  to  intervene  shall  be' 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Cenunission  or  an 
Atomic  Safety  and  Lieenftiiig  Board, 
desginated  by  Um  CuinaitiilBu  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panil,  will  rule  on  the 
request  and/or  petition  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714.  a 
lietition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding,  llie  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
;'      following  factors:  (1)  The  nature  of  the 
\      petitioner's  right  under  the  Act  to  be 
■'  made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  er  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeiling  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  fifed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  schedided  in 
the  proceeding,  but  such  aa  anMaded 
petition  must  satisfy  the  specificity 
requirements  descrkied  afaOve> 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  whidi  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  die  bases  for 
eadi  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
>.     contention  wdl  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  int«-vene  become 
parties  to  the  proceeding,  subject  to  any 


limitations  in  the  ord«r  ^utfaif  leave  to 
intervene,  and  have  the  opportunity  to 
participate  ful^in  the  conduct  of  the 
hearing,  tndnfing  tins  oppotttuiity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  shall  be  filed  with 
the  Secretary  of  the  Commission,  United 
States  Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Servlos  Ruulit  or  toay 
be  delivered  to  the  Commission's  Public 
Document  Room,  1717  H  Street  NW.. 
Washington.  £)C  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  aetioe  period,  it  is 
requested  that  the  petitioner  or 
representative  for  die  petitioner 
promptiy  so  inform  the  Commission  by  a 
fbll-{i«e  t6lephOAe  call  to  Western 
Union  at  1-800-325-6000  (in  Missouri  1- 

eoO-wa-^^.  The  Wteatem  Onten 

operator  should  be  given  Datagram 
Identification  Number  3737  and  the 
following  message  addressed  to  Leif  J. 
Norrholm:  petitioner's  name  and 
telephone  number  date  petition  was 
mailed;  plant  name;  and  potAsation 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555,  and  to  Sheldon  Zable, 
Esquire,  Schiff,  Hardin  and  Waite.  7200 
Sears  Tower.  233  Wacker  Drive. 
Chicago,  Illinois  60606.  attorn^  for  die 
licensee. 

^fontimeiy  fiiin^  of  petitions  far  leave 
to  intervetie,  amended  petitions, 
supplemental  petition  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board,  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a){l){i}-(v)  and  2.714(d). 

If  a  request  for  hearing  is  received,  the 
Commission's  staff  may  issue  the 
amendment  after  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it 
publishes  a  further  notice  for  public 
comment  of  its  proposed  finding  of  no 
significant  hazards  consideration  in 
accordance  wiUi  10  CFR  50.91  and  50.92. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  February  5, 1988, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room.  1717  H  Street  NW.,  Washington, 


DC  28655,  and  at  the  Vespasian  Warner 
Public  Library,  120  West  Johnson  Street 
Cliaten.  Olinois  61727. 

Dated  at  RockviUe,  Maryland  thia  Bth  day 
of  )une  1988. 

For  the  Nuclear  Regulatory  CominiMion. 
Leif|.NoRfaofaii. 

Acting  Director,  Project  Directorate  111-2. 
Division  of  Reactor  Profects — III,  IV,  Vand 
Special  Projects. 
(FR  Dm:.  8a-13371  Filed  6-13-W;  8^4S  am) 
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Cumutadve  Report  on  Rescissiona  and 
Deferrala 

June  1, 1988. 

This  report  is  submitted  in  fulfilhnent 
of  the  requirements  of  section  1014(e)  of 
the  Impoundment  Control  Act  of  1974 
(Pub.  L  93-344).  Section  1014(e)  provides 
for  a  monthly  report  listing  all  budget 
authority  for  this  fiscal  year  for  which, 
88  of  the  first  day  of  the  month,  a  special 
message  has  been  transmitted  to  the 
Congress. 

This  report  gives  the  statiis  as  of  June 
1, 1968  of  22  deferrals  contained  in  the 
three  special  messages  of  FY  1968.  There 
have  been  no  rescissions  proposed. 
These  massages  were  transmitted  to  the 
Congress  on  October  1  and  29, 1987  and 
February  19. 1968. 

Resdssioas  (Table  A  and  Attachment  A) 

As  of  June  1, 1988,  there  were  no 
rescission  proposals  pending  before  the 
Congress. 

Deferrals  (Table  B  and  Attachment  B) 

As  of  June  1. 1988,  $6,180.1  million  in 
budget  authority  was  being  deferred 
from  obligation.  Attachment  B  shows 
the  history  and  status  of  each  deferral 
reported  during  FY  1988. 

Information  from  Special  Messages 

The  special  messages  containing 
information  on  the  defierrals  covered  by 
this  cumulative  report  are  printed  in  the 
Federal  Registers  listed  below: 
Vol.  52,  FR  P.  37739.  Thursday. 

October  8, 1987 
Vol.  52.  FR  p.  42400.  Wednesday. 

November  4, 1987 
Vol.  53,  FR  p.  6734,  Wednesday. 
March  2, 1988 
JaiDMCMillOTlll. 
Director. 
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TABLE  A 

! 

STATUS  OF  1988  RESCISSIONS 


Rescissions  proposed  by  the  President. 

Accepted  by  the  Congress 

Rejected  by  the  Congress 


Pending  before  the  Congress. 


****************************** 

TABLE  B 
STATUS  OF  1988  DEFERRALS 


Deferrals  proposed  by  the  President. 


Routine  Executive  releases  through  April  1,  1988. 
(OMB/Agency  releases  of  $3,154.2  million  and 
cxuBulative  adjustments  of  $24.3  million) 


Overturned  by  the  Congress. 


Currently  before  the  Congress. 


Amount 
(In  millions 
of  dollars) 


0 

0 


Amount 
(In  millions 
of  dollars) 

9,310.0 

-3,129.9 


6,180.1 


1988 


Attachments 


UMI 
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Attacinent  A  -  Status  of  Rescissions  -  Fiscal  Year  1988 
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Attadaent  B  -  Statu*  of  Oeferr«as  -  Fiscal  Year  1968 

^ - i     • 

Aa  of  Jime  1,  1988  Aaoint           fmoant  Ongres-                                                 AKuttL 

Mointa  in  thousands  of  Dollars  Transiiitted  Transaitted                      C»«ulatlv«  sicnally  Qngxes-                           DSSrrsd 

^  *      ,  Dsferral    criginal      aibseq^wnt  Date  of     CM/Agency  Requirad       siaial  emulative       as  of 

AgencY/ftaraau/teoomt  tMter      Request           Oiange  MnosBqa        Releases  Releases        Action  AdjustMtts      Zum 

FUSS  APPfOPRIXTED  TO  THB  PRESICBir 

Xntematicnal  Security  Assistance 

Racelyi  BiUtary  sales  credit D88-20  2,949,000  2-19-88  865,000  17.500      2  101500 

Etawaic  wvport  find DBft-l  40,000  l(W-87  ^.iui,9w 

^    .  Ce8-U  1,960,727  2-19-88  308,588  1,692.139 

Military  assistance 088-21  608,186  2-19-88  310,001  298  185 

Intttnaticnal  disaitcr  assistance 088-22  13,479  2-19-88  6,200  7)279 

Slwcial  Assistance  for  Central  Aaerioa 
Proaoticn  of  stability  and  security  in 
Ontral  AMTica....:.... 088-2  1,000  10-1-87  X^OOO 

oGPARneir  op  taaajuivBE 

Service 

tarush  dispssal 068-3  120,425                         10-1-87' 

D88-3A  10,529  2-19-88                                                                                                           130.954 

Tliter  salvage  sales 088-4  34,841                          10-1-87                  10,456                                                                          24,385 

Cknperative  tnric 068-5  628,025                          10-1-87                157,064                                                                         170.941 

Gifts,  donations,  and  bequests  for  forest 

and  rangeland  researdi 088-6  104                       10-1-87                       60                                                                          44 

CePARDdT  CF  I0B6E  -  MILnAIV 

Military  Oowtruction 

Military  construction.  Defense 068-7  900  10-1-87 

D88-7A  1.297,848  2-19-88  1,297,848  900 

FteilyflsuBing 

Fteily  housing.  Defense 068-8  51,015  10-1-87 

,  oaB-QA  135,940  2-19-88  186,955  0 

CEPARMMT  OF  DEFBBE  -  ClVn, 

WildllfB  OMeniatiflh,  MHitiry  Reservations  » 

Wildlife  coneervatien.  Defense » 068-9  Oe  lO-l-m? 

06»4K  149  a^lS'M  785 
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Attmcl—it  B  -  Status  Of  fisferrals  -  Fiscal  Year  1968 
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fmomt  Niouitt  Oaitftss- 

TtanHdtted  Ttanndttad                     OiOativ  aionally  Oongr—                            oafenad 

Defarral    Original      Suhaequent  Date  of      CMB/Agancy  Raquired  sional  Oaulative       as  Of 

Nwbar      Mcpisst          Oianga  Mnsage       Raleasas  RelaasSs  IM^tion  MjMstMnU     6-1-tt 


imKmaaaraaat 


Ittricatin^  Miinistzation 
Maska  RMsr  Adidnistxatich.  Caseation  and 


JlcMnistxatifln. 


D88-14 
DBB-IS 


SoutlMastem 
Qpaaitiat  ais) 
Sauthwastam  RMar  Mainistration* 
0|iaBatian  and  saintaiwi vm »««««««««««»^»«»»    0Bfr>16 
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Wastapi  Araa  fomr  Mtainiatration. 
vOonstnaction,  rcaiabilitation.  operaticn 

and  aaintananoa.. *..«..»•»» d8B->17 

:-     :•  DBft-lTA 


amamn  or  mum  jmo  hummi  samcEs 

OCfioa  of  Asaiatant  Sabvatary  for  Baalth 
Sdantific  activitias  owarsaas 

(apaeial  forai^i  ourrancy  pcogiaa)..' d88>18 

D88-ia^ 


So0i«l  Sscurity  Ateinistcatioi 
t4itit«tion  on  afteinistratiwa 
(Bpi  IsUiiCt  ton) ««  »f  «»»««»  y» 


CSWOMB^'  OP  JUmOE  I 
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AM<d  CapBii  Coq>^  1  A;  ArpfcaHon 

June  8, 198B. 

AOeNCT:  Secortties  and  Bxchaqge 
CommissiDa  fSBC^ 


pursuant  to  sections  4(oi  aad  tf(4)  < 
In^wtaent  Oaiapmtf  Aot  «f -mofStO 

n.Cif  Bin  RWC  iTiH  IB  MpflKBIBRt  B 

previous  order  and  to  condifionsiny 
authorize  certain  joint  tmnsadtoiiB  wdtth 

affiliates. 

Oonwratiao  ("AHied  GapNaD.  AMed 
Atfi^aoiy.  Inc.,  Allied  Managemeift 
Partners  CManagemenr).  ADied 
Venture  Partnardiip  (Tenture'l,  ASied 
Tedmology  Paitnenhip  ("Technak^*^ 
Pacific  Mutual  life  hniirantm  Coobmuw 
("Pacific"').  Ouflook  IncoqioratM] 
rOutkrak"),  SL  Raul  Hk  Ad  Itatae 
Insumncft  Coaqpanyr^  llaidl.CXWA 
Mataal  investmcot  Corponrtian 
("CUNA"),  Abbott  Gepitad  Management. 
L.F.  r  Abbott").  MtttifaeU  Hirtddm         -, 
Institutitmal  tavestors-Venhm  Capltri ; 
Group  rMM*n.  Steuar^vestment 
CoiqpaAy  rSteuaiT).  and  1/Vtilace  F. 
HoUaday  riiolladay").  jFtedfic. 
Outlook.  St  Haul  CUNA.  Abbott.  MH, 
Steuart  and  HoUaday  collective. 
"AfflUMK"). 

Relmrmit  MiOAdSectknu:  Order 
MqjusatadpamnBttoseeiiomfHdland   < 
170)  of  die  aaWAct  and  Kule  ird-1 
ttiefemder  per  lultlu^  certain  joint 
tcansaeflons. 

Suaanery  af/^tpHcation:  J^pplicants 
request  an  order,  suppleiaentiiig  a 
previous  oidar^iatadMvch  2S,  10860C 
ReL  No.  IMU)  ("Awioos  Order"). 
puieiMDt  «•  «aoliaas  «(o)  Md  ITtd)  «f  tbe 
-"Tfttf  dniiliirrt  ithnwuiwiinii 


led  dcsow. 


ies'T. 
iwaaOed 


subject  to  Vie  fRuniHons  t 
with  AffladCBpAsB.  Affiedl 
Corponflon  and  Allied  1 
CoipoBaflon  |9ie  'tBBIC  Suli 
Venture  or  Taciuflllogy. 

Filing  Date:  Thn  Mfpii 
on  Nowenbar  la  «»7.  and^ 
A«nil  aa.  198B. 

Jifmiagmidigolifiaationi 
If  no  h— itDg  4a  oidered,  <he4 
wm^eyawweo*  nBiy  j 
may  lequiM  a  lieBiiiK  on  ] 
appBcsMoB.  or  «dc  WbatiotlBed  tf  a 
heariiig  is  erd«nd.Ai9«eqnesteaiiat 

be  recalv«B^|rfta  SBCkr  6^  P^au^m 
JnoaT" 

writing^^viOilhai 
interest,  tfiei 


Applicants  wi6i  the  request  eidier 
personaDy  at  by  mall,  and  also  send  it  to 
the  Secretary  ctf  the  SEC  «lo^  with 
proof  of  ser^U»  by  ^davit.  oc  lor 
lawvsn,  by  oeftificate.  Reviaat 
naUficatiaa  af  IhedateAf  alMMMigby 
wattiagto  tfieSaGBetBiy  of  teSBC. 


rseCT^tasy,  SBC,  480  Sth 

Street  NWh  Wa^faii^glaD.  DC  SOMB. 
Applfcaifts.  tW6  K  Street  NW, 
Washiogton.  OC  20006. 
fOR  WHfMM  IMmMAVDN  OOWIACflS 

SpecidCwMMai  HtebaiUPftjwHe  at(aoa) 
272-4tia  OTJCnenL.  Stddnsfie,  Branch 
Chief  (aw^  27Z-M23,  Division  of 
•nvestmeift  nflaBagement. 


Ftnluwiqg  is  a  sunmaiy  of  &e 
appBcatton:  the  complete  <^yTica*ioii  Is 
available  for  a  fee  Eram  aithar  the  SEC's 
public  SeiiBrance  &mch  in  person  or  the 
SECs  ooaaeroial  copier.  IM)  a31<-87«2 
(in  Maryland  (301)  258-430^. 

AppUoants'  Rapresentations 

1.  AWed  Capital.  origtnaUy  m^anKied 
in  1058  as  a  SBtC;  is  now  a  hold^ 
company  over  9SK  of  flie  assets  of 
wUdh  consist  of  all  off  the  outstanding 
capital  stodc  of  four  subsidiaries,  two  of 
wiiich  are  the  SBIC  Subsidiaries. 

2.  The  SBIC  Subsidiaries  are 
prindpaUy  angnoedin  the  busioess  of 
malaag  vesture  cepitat-t^M  investments 
in  soraU^uainess  ooBcems,  and 
normaU^aeek  out  after  venture  capital 
investment  ontities  to  participate  in  the 
transBctiais. 

3.  Mlied  Advisory.  Inc.,  is  a  wholly- 
owned  sipbsldiaiy  of  Allied  Capital  and 
the  General  Partnw  of 'Maaagemant"  a 
limited  yrfciership  which  is  the  general 

,  partner  of  Venture  aad  Techmdogy,  both 
also  lijniied  partnerships.  Venture's  ce- 
iDveatanat  with  AMiad  was  auftosiaed 

"liji  II  flsiiBriasiiai  imfcii  JBtad  Builsidiui 
17,  lOlMMkMe  WalC-HMH  wmt 
t  ecHMNojjyv  404BiwaiBaHt  wnh  AlHeu 
and  yentnre  was  aifflradBBd  by 
Commission  order  dated  June  30, 1087 
(ReleiMe  Nu  15833)  rTedmalogy 
Qrder^  in  eaoh  caseaabjact  to  certaia 
conditidpa. 

4.  Th^' FkeviouB  Order  of  Oie 
Commiasioa  geaiitad  «b  aMenptieo  and 
ButhaifcillaiUBpawaKcBrtBiaaflaiates 
individaa%  tocMavctwHh  AMied 
Capital  and  the  SBICSabsldiailes 
(oodectivcfljr  "Affled^  or  Vmtuie  (ARad 
and  Vtalon,  tQgafiiflr-wdth  i;eohnal4gy. 
are  somaBmeB  ntexBdto  caBaadMy«s 
the  "ABad  Gniapr).  Iha  Awrious  Ofedar 
auflwriiad  ftie  ABied  Caoap  too»tov«et 
with  Ilia  Ukiwi^aflBialaa.  or  affiUatas 
ofi    "    —         '  "        -  - 


Capital  Onponftlom  CapM  far 

Business.  Ina,  The  FiritlilationalBssdi 


of  Chicago  and  Gnteiprises  QuHmes  S  A. 
The  order  applied  lor  would  supplement 
the  Previous  Order  which,  except  to  the 
extent  modlfiad  by  flie  Ted^dogy 
Order,  would  remain  in  full  force  and 
effect. 

5.  The  Affiiiataa.  oraffiliatas  of  suob 
affiliates,  with  whldi  the  AUiad  Gtaap 
may  wish  toco-^avest  as  deacribed  by 
Applicants,  are«s  iottowa:  (13  %M  is  a 
whoHy  awnad  wibaidiaty  of  MitnhnH 
Hutchins  Asset  Man^nainnt  IdCh  a 
registsced  javeatmaat  adviser  and  a 
wholly-owned  aiibsidiafy  of  ftune 
Webber  Grm^i.  Inc.  a  fuM  service 
investmeot  fimL  MH,  e&  behaff  ol 
institutional  and  other  nrrrcditod 
investors  over  wluoh  it  has  invaatawnt 
discretion,  may  wriah  to  invest  with  tlie 
Allied  GrsiiVia.  MH  may  be  deemed  an 
affiliate  of  AUied  iiecause  aa  aocaunt  tt 
controls  is  a  limited  partner  in  Ventuse. 
(2)  Raoific  Mtttuat  a  life  InsucaBce 
compai^.  which  is  a  limtted  partner  in 
Venture  «nd  therefoK  a  o»-p«ataer  in 
Venture  of  Maaagemeat  a  oompeny 
controlled  by  Allied  Capital.  (3^ 
Outlook,  a  whoHy-owaed  investarant 
subsidiaiy  of  Hie  Kiplinger  Washington 
Editors.  Ina  ("Kiplinger").  one  or  more 
of  the  directors  and  affioers  of  which  are 
also  tnutees  of  a  pension  and  a  profit 
shariqg  plan  of  KipHnger,  both  of  which 
are  lis^ted  partners  of  Venture  and 
therefore  co-partners  in  Venture  of 
Management  a  company  oontroUed  by 
Allied  Capital  (4)  St  Ftol  a  kfe 
inaurance  company  and  a  wlioUy-owned 
subsidiaiy  of  the  St  Paul  Compeniea, 
IuCm  the  retirement  trust  of  wUch  is  a 
limited  partner  in  V«ntuie  and  tlierefbre 
a  co-paitner  with  Venture  of 
Management  (5)  CUNA.  a,  wholly- 
owned  subsidiaiy  <rfGUNA  Mutaal 
Insurance  Society,  w^iich  is  a  limilad 
partner  in  VeatuM  and  tnefefore  a  co- 
partner in  Vsntute  of  Management.  M    \ 
Abbott  a  registefed  investment  ad^risar 
and  the  investment  manager  for  the 
Squibb  Corporation  Master  Pension 
Tniat  wUoh  is  a  limited  partner  in 
Ventuas  and  tfaesafoee  a  co-partner  in 
Venture  of  AteggeraeBt  (7)  Stenart.  a 
private  investment  company 
specializing  in  investments  in  the  oil  and 
gas,  real  estate,  transportation  and 
fisheries  industries,  which  is  controlled 
by  Mr.  Curtis  S.  Stenart  and  Mr.  Guy  T. 
Steaaft  <ha  latter  of  w^omis  a  directar 
cfAiHadOapil^aB 
subsidiBBaaaad'nd 
trusts  and  a  oocporationcoatroHod  by 
fliemasefaoMai»of«warSpsi«aat«rf 
AUied  OBpHd'aoiHstawlii^aiwwa.<B| 
HaMadayisaaifadiridaal  prafesalonal 
iBiWMorBpaciflmBiBgvi  vanuus  phases 
of  thareal  estate  devcAopment  and 
constmction  industries,  who  is  a 
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director  of  Allied  Capital  and  of  each  of 
its  subsidiariet  and,  through  a  I 

partnership  comp<wed  of  certain 
directors  and  ofRcers,  or  their  affiliates, 
of  Allied  Capital  a  limited  partner  of 
Venture. 

6.  The  boards  of  directors  of  Allied 
Capital  the  SBIC  Subsidiaries  and 
Advisory  are  identical.  All  of  the 
members  of  the  Board  of  Directors  have 
a  personal  financial  stake,  which  in 
many  cases  is  substantial  in  either 
Allied  or  Venture  or  both.  In  any 
dealings  with  third  persons,  including 
the  Affiliates  as  sudt  their  interests  are 
therefore  wholly  congruent  with  diose  of 
Allied  and  Venture  and  adverse  to  those 
of  the  third  person.  A  possible  conflict 
could  arise  where  there  is  under 
consideration  a  partic^ation  in  an 
investment  transaction  with  an  Affiliate 
who.  or  a  director  or  officer  of,  or  owner 
of  securities  issued  by,  which  or  an 
affiliate  of  which,  is  a  director  of  Mied: 
in  any  such  case.  Applicants  propose 
that  such  directw  may  not  take  part  in 
any  determination  with  respect  to  such 
participation.  Subiect  to  that  exception, 
it  is  proposed  hoein  that  any 
determination  of  the  Board  of  Directors 
contemplatad  herein  be  made  by  a 
majority  of  its  members,  regardless  <rf 
whether  or  not  they  are  interested 
persons  of  Allied  Capital  or  have  a 
personal  financial  interest  in  Venture. 

7.  Under  the  Previous  Order,  the 
Allied  Group  has  invested  $33.0eQ;581  in 
42  transactions,  including  24 
trtnsactioiis  as  members  of  investment 
syndicates.  Among  the  syndicated 
transactions,  the  affiliates  subject  to  the 
Previous  Order  participated  in  8 
transactions,  representing  a  total 
investment  of  $62,447,639.  Allied  seeks 
the  participation  of  other  venture  capital 
entities  because  as  a  matter  of 
prudence.  Allied's  Board  has  pursued  a 
policy  of  limiting  investment  risk  to  any 
one  transaction:  investments  beyond  the 
prudential  limit  depending  upon  its 
characteristics,  may  be  offered  to  others, 
including  the  Affiliates.  In  addition,  the 
SBIC  Subsidiaries  are  restricted  by 
Small  Business  Administration 
regulations  limiting  the  exposure  of  an 
SBIC  in  a  single  risk  to  20%  of  its  net 
worth. 

Appttcants' Cooditioos  { 

Applicants  undertake  that  they  will  be 
subject  to  the  following  rules  as  express 
conditions  to  the  requested  order 

(1)  Th«  Board  of  Directors  will  detennine  in 
the  firat  instance  the  extent  to  which  Allied 
and  Venture  combined  will  participate  in  any 
investment  opportunity  originated  by  Allied 
and  the  extent  to  whidi  participations  therein 
wiU  be  offered  to  others,  or  flie  extent  to 
which  Allied  and  Venture  combined  will 


participate  in  investment  opportunities 
originated  by  others  in  which  Allied  is  invited 
to  participate. 

(2)  If  the  Board  of  Directors  determines  that 
any  participations  in  investment 
opportuiaSes  originated  by  Allied  are  to  be 
offered  to  others,  the  persons  to  whom  such 
partidpatioas  are  to  be  offered  may  include 
(beside  Technology)  one  or  more  of  the 
Affiliates-  Before,  however,  an  offer  of  a 
participation  may  be  made  to  any  of  the 
Affiliates,  the  Board  of  Directors  must 
specifically  approve  such  offer,  and  such 
approval  must  be  based  on  findings  by  the 
Board  of  Directors  that  the  participation  in 
the  transaction  of  that  Affiliate  would  be 
advantageous  because  of  the  spedflc 
contribution  that  such  Affiliate  is  expected  to 
make  to  the  quality  of  the  transaction. 

(3)  If  Allied  is  invited  to  participate  in  an 
investment  opportunity  originated  by  others 
and  the  Board  of  Directors  determines  that 
the  participation  therein  by  Allied  or  Venture 
(and.  possibly.  Technology)  is  in  the  best 
interests  of  Allied  and  Venture  (and.  if 
applicable.  Technology),  then,  if  the  other 
participants  in  the  proposed  transaction 
Include  one  or  more  of  the  Affiliates,  the 
Board  of  Directors  must  specificaUy  approve 
the  amount  of  Allied's  and  Venture's  (and,  if 
applicable.  Technology's)  participation  anid 
the  amount  of  the  proposed  participation  by 
each  participant  whidi  is  one  of  the 
Affiliates. 

(4)  If  the  combined  participation  to  b^ 
retained  by  Allied  and  Venture,  in  the  case  of 
opportunities  originated  by  Allied,  or  to  be 
accepted  by  Allied  and  VeBtue.  in  the  case 
of  opportunities  origlnatad  by  others  in  which 
Allied's  partidpatiaa  is  Invited  Is  In  an 
amount  less  than  tiie  then  applicable 
combined  prudential  limit  for  Allied  and 
Venture  for  exposure  in  a  sin^  risk,  then,  if 
the  other  participants  in  the  proposed 
transaction  include  one  or  more  of  the 
Affiliates,  tiie  Board  of  Directors  must  make  a 
specific  determination  that  such  lesser 
participation  is  in  the  best  interests  of  Allied 
and  Venture. 

(5)  The  Board  of  Directors's  approval  of  the 
participaticHi  by  Allied  or  Venture  in  any 
transaction  in  which  any  of  the  Affiliates  is 
also  to  be  a  participant  must  be  based  on 
findings  by  the  Board  of  Directors  that 

(a)  'The  tenns  of  the  proposed  transaction, 
including  the  consideration  to  be  paid  and 
received  and  including  specifically  any  fees 
to  be  paid  to  any  other  participant  or  affiliate 
of  such  participant  in  tin  transaction,  an 
reasonable  and  fair  to  the  shareholders  of 
Allied  Capital  and  do  not  involve 
overreaching  of  Allied.  Ventnra  or  Allied 
Capital's  sharholders  on  the  part  of  any 
person  concerned:  and 

(b)  The  proposed  transaction  is  consistent 
with  the  interests  of  the  shareholdera  of 
Allied  Capital  and  is  consistent  «vith  the 
policy  of  AlHed  and  Venture  as  recited  in 
filings  made  by  Allied  wldi  the  Commission 
under  die  Securities  Aet  of  1033  or  die  19M 
Act  the  registratioa  stateaents  and  reports 
filed  by  Allied  Capital  Msder  dtaSecudtias  . 
Exchange  Act  of  1934.  Allied  Capital's  reports 
to  shareholders,  and  the  limited  partnerririp 
agreement  of  Venture. 


(6)  The  Board  of  Directors  will  rscord  in  its 
minutas  and  preserve  in  its  records,  for  such 
periods  as  records  an  required  to  be 
maintained  under  section  31(a)  of  the  1940 
Act  a  description  of  each  transaction  in 
which  Allied  or  Venture  participates  and  in 
which  any  of  the  Affiliates  is  also  a 
participant  the  findings  on  which  any 
determination  pursuant  to  paragraphs  (2).  (3). 
(4)  or  (^  Is  based,  die  infbrmation  and 
materials  on  which  such  findings  are  based, 
and  the  basis  therefor. 

(7)  No  member  of  tiie  Board  of  Directors 
shaU  be  a  party  to  or  have  a  financial  interest 
in  such  transaction  other  than 

(a)  As  the  owner  of  securities  of  which 
Allied  Capital  is  the  issuer,  or 

(b)  As  the  owner,  directiy  or  indirectiy.  of  a 
limited  partnership  interest  in  Venture,  or 

(c)  As  die  owner  of  securities  of  which  the 
respective  Affiliate  or  any  of  its  affiliates  is 
the  issuer  provided,  however,  that  any 
member  of  the  Board  of  Directors  who  is,  or 
who  is  a  director  or  officer  of,  or  owner  of 
securities  issued  by,  the  respective  Affiliate 
or  an  affiliate  thereof  shall  not  take  part  in 
any  determination  pursuant  to  paragraphs  (2), 
(3),  (4)  or  (5)  with  respect  to  die  participation 
by  such  Affiliate.  For  the  purpose  of  this 
paragraph,  a  director,  officer,  or  employee  of 
Allied  or  Advisory  or  an  Affiliate  or  an 
affiliate  thereof  who  receives  his  usual  and 
ordinary  compensation  for  usual  and 
customary  services  as  a  director,  officer, 
employee  or  professional  consultant  of  any 
such  entity  shall  not  be  deemed  to  have  a 
financial  interest  or  to  participate  in  the 
transaction  solely  by  reasoivof  his  receipt  of 
such  compensation. 

{Bi  Neidier  Allied  nor  Venture  will  make 
any  Investment  In  an  entity  in  which  an 
Affiliate  or  an  affiliate  of  an  Affiliate,  but  not 
Allied  or  Venture,  has  previously  invested. 

(9)  The  basis  as  to  time  of  investment  and 
unit  prices  on  which  an  Affiliate,  or  an 
affiliate  thereof,  participates  in  the  proposed 
transaction  shall  be  idnitical  to  Um  basis  on 
which  Allied  or  Venture  participates  therein. 
For  this  purpose,  the  payment  to  Allied  or 
Advisory  or  the  Affiliate  or  an  affiliate 
thereof,  by  any  participant  in  the  transaction 
other  than  Allied  CapHaL  any  subsidiary  of 
Allied  Capital  Ventura,  Technology,  any  of 
the  Affiliates  or  any  affiliate  ttiereof.  of  any 
reasoQsble  fee  shall  not  be  considered  as 
differentiating  die  basis  of  die  Affiliate's 
participation  from  tiiat  of  Allied  or  Venture. 

(10)  Allied  and  Venture,  on  the  one  hand, 
and  an  Affiliate  or  any  affiliate  thereof,  oo 
the  other,  will  exercise  any  warrants, 
conversion  privilege,  or  other  rights  to 
acquire  equity  securities  of  an  issuer,  or 
affiliate  of  an  issuer,  which  were  acquired  by 
both  Allied  or  Venture,  on  the  one  hand,  and 
such  Affiliate  or  affiliate  thereof,  on  the 
other,  in  a  transaction  in  wrhich  they  both 
participated,  only  at  the  same  time  and  In 
amounts  propwtionate  to  their  respective 
holdings  of  sudi  rights. 

(11)  Affiedand  Venture,  on  die  one  hand, 
and  any  of  the  Affiliates  or  any  affiliate 
tfaareol.ofath^ptlier.  will  sell  exchange,  or  ■ 
otherwise  diqwaa  of  an  Intarsst  is  any 
seoority  of  a  class  held  )w  both  Allied  or 
Venture,  on  tlte  one  hand,  and  such  Affiliate 


or  affiliate  thereof,  on  the  other,  as  a  result  of 
a  transaction  in  which  they  both  participated 
only  at  tiie  same  times  and  for  the  same  unit 
consideration  and  in  amounts  proportionate 
to  their  respective  holdings  of  such  securities, 
unless  at  die  time  of  sale  there  exists  a  public 
trading  market  in  securities  of  such  class  and 
die  sale  by  the  respective  holder  is  made  in 
such  market 

(12)  The  expenses,  if  any,  of  the 
distribution  of  any  seciuities  registered  under 
the  Securities  Act  of  1933  and  sold  i^  Allied. 
Venture  and  any  of  the  Affiliates  or  any 
affiliate  tilereof  at  the  same  time  will  be 
shared  by  the  sellers  in  proportion  to  the 
respective  amounts  they  are  selling. 

Applicants'  Conclusion  of  Law 

1.  The  prot^osed  transactions  are 
consistent  with  the  applicable  standards 
under  section  6(c)  and  17(d)  of  the  1940 
Act  and  Rule  17d-l  thereunder. 
Approval  of  the  application  is  consistent 
with  the  general  purposes  of  the  1940 
Act.  Approval  of  the  application  is 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  1940  Act  because,  among  other  - 
things,  the  requested  relief  facilitates  the 
flow  of  venture  capital  tmder  the 
direction  of  qualified  professionals, 
reduces  transaction  costs  and  saves 
scarce  administrative  resources. 

2.  Allied  and  Venture  (and,  where 
appUcable,  Tedmology)  will  participate 
in  these  transactions  on  a  basis      I 
identical  to  tiiat  of  Ihe  participation,tf 
any,  of  the  Affiliates.  Tiie  payment  to 
Advisory  or  a  participating  Affiliate  of  a 
financing  fee  as  a  function  of  services 
rendered  by  them,  respectively,  in 
structuring  and  negotiating  any  specific 
transaction  does  not  make  the  basis  of 
its  participation  more  or  less 
advantageous  than  that  of  any  other 
participant  None  of  the  parties  to  any 
such  transaction  has  the  economic 
power  or  other  influence  to  overreach 
the  other  party. 

For  the  Commission,  by  the  Division  of 
Investment^anagement  under  delegated 
autiiority. 

lonedian  G.  Katz. 

Secretary. 

[lit  boa  68-13402  Filed  6-13-88;  8:45  am] 
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E.  F.  Hutton  A  Co^  Inc.  and  Hutton 
Investment  Series  inc.  Application 

June  8, 1988. 

AOCNCV:  Securities  and  Exchange 

Commission  ("SEC"). 

action:  Notice  of  application  for  an 

order  amending  prior  orders  of 

exemption  under  section  6(c)  of  the 
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Investment  Company  Act  of  1940  ("1940 
Act"). ;  •         "     ■     ■■  .  .-■ 

ApplicontK  B.  F.  HuUon  h  Company 
Inc.  ("EJl.  Hutton")—  and  Hutton 
Investinent  Series  Inc.  (the  "Fund"). 

Relevant  1940  Act  Sections: 
Exemption  requested  under  section  6(c) 
of  the  1940  Act  fit>m  the  previsions  of 
sections  2(a)(32).  2(aK35).  2(a)(41).  22(c). 
and  22(d)  and  the  1940  Act  and  Rules 
2a-4  and  22c-l  under  the  1940  Act 

Summary  of  Application:  Applicants 
seek  an  order  amending  prior  orders  to 
permit  the  imposition  of  a  contingent 
deferred  sales  charge  on  modified  terms 
and  to  modify  certain  representations 
regarding  the  Fund's  distiribution  fee 
adopted  pursuant  to  Rule  12b-l  under 
the  1940  Act  which  were  contained  in 
applications  for  prior  exemptive  orders, 
llie  exemptive  relief  sou^t  would  also 
apply  to  all  fuhire  Series  of  the  Fund 
and  any  subsequent  distributor  of  the 
Fund's  shares.    . 

Filing  Date:  The  application  was  filed 
on  November  10, 1987  and  amended  on 
May  13  and  June  7, 1988. 

Hearing  m"  Notification  of  Hearing:  If 
no  hearing  is  erdered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  the 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  pjn.,  on 
June  30, 1988.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest  the  reason  for  the  request  and 
the  issues  you  contest  Serve  the 
AppUcants  with  the  request  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  SEC,  alsong  witii 
proof  of  service  by  affidavit  or,  for 
lawyers,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC. 
AODNSSSCS:  Secretary,  SEC  450  5th 
Street  NW.,  Washmgton,  DC  20649. 
Applicants,  c/o  Paul  F.  Roye,  Esq.,  1500 
K  Stteet  NW..  Washington.  DC  20005. 
ran  niRTHCR  ityowiiATiOM  contact: 
H.  R.  Hallock.  Jr.,  Special  Counsel,  at 
(202)  272-^030. 

SUPPLEMENTARY  INPOmiATION: 
Following  is  a  summary  of  the 
application;  the  complete  application  is 
available  tot  a  fee  from  either  the  SBCt 
PubUc  Reference  Branch  in  person  or  the 
SECs  commercial  copier  who  can  be 
contacted  at  (800)  231-3282  (in  Maryland 
(301)258-4300).    ^ 

Applicant's  Representatioos 

1.  The  Fund  is  registered  imder  the 
1940  Act  as  an  open-end  management 
investment  company  with  twelve 
diversified  series.  EJ.  Hutton  is  the 
Fund's  distributor,  E.F.  Hutton  receives 


the  contingent  deferred  sales  charge 
imposed  on  certain  Fimd  redemptions  as 
described  in  detail  in  the  application 
and  in  prior  applications  in  this  matter 
filed  on  October  2a  1981  and  thereafter 
which  resulted  in  orders  of  exempticm 
ftom  the  provisions  of  sections  2(aK32), 
2(a)(35),  2(a)(41).  22(c)  and  22(d)  of  tiie 
1940  Act  and  Rules  2a-4  and  22o-l 
under  the  1940  Act  See.  e.g..  Investment 
Company  Act  Rel.  No.  14428  (March  19, 
1985).  E.F.  Hution  also  receives  a 
distributitm  for  pursuant  to  the  Fimd's 
Rule  12b-l  plan  (tiie  "Plan"). 

2.  Apphcants  request  an  amendment 
of  the  prior  exemptive  orders  to  permit 
the  imposition  of  a  contingent  deferred 
sales  charge  on  terms  consistent  with 
those  employed  by  funds  which  are 
distributed  and  advised  by  Shearson 
Lehman  Hution  Inc.  ("Shearson 
Lehman")  and  its  affilitates.  Applicants 
not  that  relief  similar  to  that  requested 
by  the  application  has  been  granted  by 
the  SEC  See  Investment  Company  Act 
Rel.  No.  15006  (March  19, 1986). 

3.  E.F.  Hutton  is  a  wholly-Owned 
subsidiary  of  Shearson  Lehman.  It  is 
expected  that  the  business  operations  of 
EJP.  Hutton  will  be  consolidated  with 
the  business  operations  of  Shearson 
Lehman  and  E.F.  Hutton  will  then  be 
merged  into  Shearson  Lehman.  In  this 
connection,  the  Fund  has  recentiy 
decided  to  change  its  custodian  and 
transfer  agent  to  Boston  Safe  Deposit 
and  Trust  Company.  Boston  Safe 
Deposit  and  Trust  Company  handles  the 
contingent  deferred  sales  diarge 
processing  for  all  the  funds  within  the 
Shearson  Lehman  complex  of 
investment  companies.  Boston  Safe  is 
therefore  familiar  with  the  Shearson 
Lehman  contingent  deferred  sales 
charge  system  and  administratively  it 
would  be  easier  and  more  efficient  to 
employ  the  Shearson  Lehman  deferred 
sales  charge  system  rather  than  the  E.F. 
Hutton  system. 

4.  Applicants  assert  that  in  several 
additional  respects  the  Shearson 
Lehman  contingent  deferred  sales 
charge  is  more  favorable  to  Fund 
shareholders  than  the  contingent 
deferred  sales  charge  program  employed 
<by  the  Fimd.  Even  though  the  range  of 
the  contingent  deferred  sales  charges  in 
the  samsLunder  both  programs,  declining 
fixim  5%  to  0%  over  a  specified  number 
of  years,  under  the  Shearson  Lehman 
system  the  charge  is  assessed  over  a 
five  year  period  rather  than  a  six  year 
period.  Also,  the  Shearson  Lehman 
system  does  not  impose  a  charge  on 
shares  purchased  in  connection  with  the 
reinvestment  of  dividends  and  capital 
gains  distributions.  Moreover,  while  the 
EJ'.  Hutton  contingent  deferred  sales 
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*«<riUak«  tpMiwM  puw^aat  te  the 
Han  artnpiiri  j— iniil  toflale  12b-l. 
The  PbajinniiiM  fiiir  in  —mwlfae  to 
be  pydl)|r«ack  Sedas  of  fite  Fuad  to 

R-F  lAiWwa  tar  l*m  Ma^iin—  in  .innna^tfpr, 

wtt  jakt  of  A*  nuid'a  ahaxes.  litis  fw 
wasifiadaMdlnjiraKioiia  npiJicatioM 
for  f ypmnBw  otden  wifwiint  to  aectJon 
6(c)  of  die  1M0  Act  iriuli  nsuUed  in 
ordeis  of  exesqp&aD  fram  file  pcoidsiou 
of  aecttaos  2(aff3^  ^a)(aS9.  l(a|(tt). 
22(iO  aii42l[d)  of  die  »W  Act  and  Builes 
2a-4  aadao-1  Ihereundet. 

7.  AfifiBcaiits  aedc  to  modify  the 
repteaeBtatluHff^ardiqg  the  Fumfa 
diatdballBn  %e  m  that  die  Series  of  the 
Poad  any  pqr  distifbufion  fees  at 
vvyiagleniM,  imllano  event  to  exceed 
1  JSS%  d  the  avenige  dafly  net-  asset  of 
the  Series. 

&  Apf/beaxta  Ao  legaest  that  the 
exenpfipitzeqoestad  extend  to  aB  future 
Series  Jif  die  Ttnd  ivUch  an  offered  od 
siilwtautMlfar  die  same  basis  as  shares 
are  cAfered^  £P.  nattoH  of  the  Fond 
and  to  any  batata  distributor  (tf  the 
FmiDS  shares. 


AppIicMto' 

AS  GMMMI0RB  19  ^Wnnnfi^  uW 


tl)  Te  wjsnilji  oWh  die  yf eirtewas  tit 
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cuiseat  fem  aad  «s  It  «ay  be  fevieed  ia 
thcfatun; 

(3)lhat«MhSertM«f  «M  Pwd  wdl 
vote  aepasatolir  wiih  esiBMl  «B  Ike 

to  lirie  Ub-t  andar  dw  Adt  ia 
acce»dMic«iildi*e  snuhgmuili  rf 

Rufaltf^Md 


x4]  Tv  nodfy  wl  Pvd  Nraisuoldeis  tlf 
changes  in  the  Fund's  contingent 
dffferrpd  sales  rhmgw  pragram.  indading 
the  JmpliraHoosaf  tiw  aeries  by  eerias 
metbedAf  oakmlati^g  Ibe  rnaliiiuiii^ 
deferred  sales  douga. 

For  Iha  CommiMina  by  Ibe  IMwtoion  of 
InvBftBuul  MaaagMwot  pomuMt  to 
delegated  audMxily. 
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Secaridoa-lteciladi 


wtofc^ibliaHlBhiio 

ifaereialSCFR 

107.3  tetaMdatoav 

riNSBAte 

puMi8h.liwa<haal>i 

lae.dwMte 
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Accardiag^.J 
notified  Oat  efleGltya  the  4aie  of 
paMirathMi  of  this  Motiee.  aad  aadl 
further  anlka.  «ho  Debaaftsw  aate  to  be 

iinrri  fnr  nsiapiiBtinn  nf  maiiiiii  naal 

of  maaiy  pwfuaat  ie  13  CFR  Ifl7.a02  M 
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IS  cm  907  jez  does  not  supersede  or 
preea^pK  aay  opianMRe  law  laiposi^g  an 
interet  oeiBwg  town  than  die  cefflng 
imposed  by  its  own  terms.  Attention  is 
directed  to  seeOaa  ggg(i)  «r  die  SbhA 
Business  laweatisat  Adl,  as  fvdier 

I  br  ioedaa  1  «f  l^ib.  L.  •B^ZIB, 
ir  M.  1M6  (99  Stat  1744J.  to  that 
lawr  a  T'eoeToi  overnae  oi  t9i8te  usmy 
ceinigs.  and  to  its  feifeltuie  and  penalty 
protisluiis. 

Dated:  )une  8, 1988. 

Robert  ClJBabwry. 

Deputy  AsiockiteAdwInbtmUtrJbr 
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Hw  Sbdy  Gaoar  «■  iBt^na^^onal 
Beoiroak  AairisTtaaafats,  wbicb  beM 
its  fksl  aMOdagaa  Mmaiy  M,  1968, 
lias  oeea  Teoonedtnteo  as  the  Study 
Group  on  Intsmadoofld  Electronic 
Transactions  ta  order  to  reflect  the 

reviewed  io  the  £oiine  of  its  woiIl 
The  secood  aaotiqg  «f  this  Study 
Gmap  will  bobridan  Ibursday.  juae  23. 
1888  at  10  a.a.  at  the  Uaited  Slates 
JiliaeioD  to  the  Unilad  Nataoaa.  12th  fkm- 
coBfeseBce  HNUB,  located  at  789  United 
NatioBs  Flaza.  Mew  YcA,  NY.  Uembers 
of  the  geaeaal  paUk  Bi^attaafli  up  (o 
the  capacity  of  the  mnating  sooaa  and 
partifipate  to  Ibe  ^Jacusaioa  swbiecl  t« 
initnicfioaa  of  IheChalc. 

Thepaipoaaaf  tbeiaoatingisto 
Bs^riow  Iba  Aaat  da^  of  Model  Rules  on 
Eleotraoie  AHMklkaaafaas  prapaiod  by 
the  Saoatadat  of  dM  Uallad  Nattons 

(UNCmtAU  Ibe  dnft  Model  Rules 
wUl  be  oooaldarad  by  auBsbv  stales  of 
UNCintALat4waaaadi«  pf  its 
Working  Gaoup  «B  iaIacafetiaBal 
PsyaiMts  ifbwrtaind  for  My  g  to  U. 
198t  Ja  Mew  Vadk.  Ibe  SMy  Gret^'a 
far  naiBiHiinHaM  swdl  be  aaoidewd  by 
the  Ad¥iaoiy  rnaaaiWai  oa  fti»ate 
IntemaUoQal  Lawaad  wid  be  Bsed  by 
tbe  DiipiMlMaal  te  issidaie  pddanoe 
far  UattaddtalaaaqpKsmtaiives  to 
UNCITRAL 

Ibe  i^eada  af  Ibe  Stody  Graup  wid 
indade  dM  iBltosNtog  issMS:  MOiether 
any 


[FRI 


lflM«4»-«K  MS  aa4 


or  should  indude  domestic  tnnaaolians 
as  well;  wfaatfaer  they  should  ajiply  to 
electronic  transactions  only  or  also  to 
paper-based  transactions;  whether  they 
should  cover  all  financial  institutions; 
whether  they  should  cover  botli  ^iehit 
and  credit  tranifers;  whether  they 
should  avoid  parQcular  technologies  or 
national  finandal  systems:  whetfier 
consumer  electronic  transfers  should  be 
exduded;  wkadbarlfae  tales  sboald 
cover  conflicts  of  laws;  what  definitions 
shood  bo  appwed;  wbetaei  paittuurar 
lOiiHv  ana  ^^Bwinioaiion  wnmo  oe 
required:  what  would  be  the  obligatinns. 
rights  and  liabililies  of  the  various 
parties  Involved:  aad  bow  should 
finality  of  a  transaction  be  determined? 
The  Stady  Oroitp  wlB  also  consider 
whether  jnodal  ndes.  If  adcjiited  by 
UNCnUAL,  would  be  appropriate  for 


subsequwt  adoption  in  an  international 
treaty. 

Additional  information  on  the 
meeting,  induding  copies  of  die  draft 
Model  Roles,  may  be  obtained  by 
cqntocting  Harold  S.  Bunnan.  Office  of 
the  Assistant  Legal  Adviser  for  Private 
International  Law,  (L/PIL^  Room  6417, 
Department  of  State,  Washington,  DC 
20526,  or  by  calling  (202)  65S-4e52. 
Further  information  on  die  UNCITOAL 
project  may  be  obtained  by  contacting 
die  United  Nations  Sales  Section,  New 
Yoric  NY  at  (212)  963^8302  and  ordering 
the  "UNCTTRAL  Legal  guide  on 
Electronic  funds  Tiransfns"  (refer  to 
Salea  document  No.  Eg7.VJ6),  and 
subsequent  reports  of  die  Uf^CTTRAL 
Secretariat  and  Working  Group  on 
International  Payments. 

Access  to  the  United  States  Mission  is 
controlled.  Members  of  the  general 
public  planning  to  attend  should  notify 
the  above  office  not  later  than  June  21  of 
their  name,  afBliation,  address  and 
telephone  number.  Persons  interested 
but  unable  to  attend  the  meeting  may 
submit  comments  or  proposals  to  the 
address  indicated  above. 
PMer  H.  Pnad, 

Asaislant  Legal  Advt$er  for  Prtvata^ 
International  Lawaad  Vice-Chainnan, 
Secretary  of  State 's  Advisory  Committee  on 
Private  Inlemationat  Law. 

[PR  Doc  88-13301  Fil«i  6-»r«8;ft34am) 
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SMppbig  Coondnadng  Committor 


The  Shipping  Coordinating  Committee 
.  will  conduct  an  open  meeting  at  0930  on 
Ibursday,  30  June  1968  in  Romn  2415  of 
<f  UJB.  Coast  Guard  Headquarters,  2100 
':^  Second  St.  SW.,  Washinigton.  DC  20693. 
"*  The  purpose  of  die  meetii^  is:  (1)  To 
review  the  recent  Intergovernmental 
Talks  on  Liabitity  and  Compensation 
related  to  Maritime  Carriage  of 
Hazardous  and  Noxious  Substances 
(HNS)  held  in  London  from  20-22  April 
1988  and  the  related  discussions  at  the 
S9th  Session  of  the  International 
Maritime  Organization  (IMO)  Legal 
Committee  held  from  25-29  April  1968; 
and  (2)  to  begin  HNS  policy 
develc^ment  in  preparattofi  for  the  60th 
Sessfon  of  the  IMO  Legal  Committee 
scheduled  for  October  1988. 

By  way  of  background  concerning 
HNS,  in  1962  die  Legal  Committee 
completed  a  draft  Convention  which , 
provided  a  two-tier  regime  of  strict 
liabiUty  for  the  carriers  and  shippers  of 


certato  HNS  transported  in  bulk  on  tank 
vessels.  The  propped  scheme,  wUch 
entailed  compulsMy  bisurance  coverage 
for  owners  and  shlniers,  would  have 
applied  to  diose  Hhffi  which  presented 
severe  fire  and  eiqjdosion,  toxidty,  and/ 
or  marine  pollution  hazards. 

In  May  1984.  IMO  qionsored  a 
Diplomatic  Cimference  which  took  up 
die  draft  HSN  Convention,  as  well  as 
draft  IVotocols  updattog  both  the  1968 
and  1971  Oil  S^  Conventions,  An  HSN 
Convention  was  not  adopted  becaase  no 
dear  consensus  could  be  achieved  on  - 
the  fundamental  UabUity  issues. 

Tie  starting  point  for  resumption  of 
HNS  negotiations  was  an  options  paper 
submitted  to  die  58di  Seeston  of  die  VMO 
Legal  Committee  by  ten  nati<His  to 
Septmnber  1967.  Highli^to  of  die  Legal 
Ccwnmittee's  discusston  of  the  HNS 
options  paper  were  as  follows: 

1.  Most  delegations  expressing  views 
favored  further  work  toward  an 
totemational  system  of  liability  and 
compensation  so  diet  such  a  system 
oouJd  be  to  place  before  any  major  HNS 
catastrophe:  diis  majority  supported 
moving  to  HNS  work  on  a  priority  basis 
early  to  1988  and  thus  the  subjed  was 
placed  on  the  SOdi  Session  agenda  after 
the  Athens  Convention. 

2.  Many  delegations  expressed  a 

grelimtoary  preference  for  placing 
ability  on  die  shipowner  alone,  without 
tovolvtog  cargo  or  shipper  toterests;  a 
.  number  of  these  delegations  expressed 
strong  toterest  to  usii^  a  revision  of  die 
1978  Convention  as  the  framewoik  for 
an  HNS  regime. 

3.  Hie  Committee  was  divided  on  the 
issue  of  packaged  HNS,  with  the 
apparent  majority  to  favor  of  their 
toclusibn. 

Results  of  the  Legal  Committee's 
further  consideration  of  H|IS  at  iU  56th 
Session  to  Apiri  1988  are  »  follows: 

1.  The  dedsion  as  to  whfch  basic 
option  will  be  chosen  for  development 
of  an  totemational  HNS  Uability  and 
compensation  regime  was  deferred  to 
die  60di  Session  to  October  1968.  The 
basic  options  imder  consideration 
todude:  Several  diffoent  approaches  to 
exdusive  shipowner  liability;  a  shared 
liabiUty  system  with  HNS  cargo 
toterests  providing  supplemental 
compensation  through  compulsory 
insurance:  and  an  totemational  fiuid  for 
supplemental  compensation  (possiUy 
similar  to  the  totemational  Oil  Pollution 
Compensation  Fund).  All  of  the  basic 
options  discussed  tovolve  a  first  tier  of 
shipowner-only  liability  under  the  1976 
totemational  Conventton  on  the 
Limitation  of  Liability  for  Maritime 
Claims. 


2.  Whfla  shipo«vner-only  Uability 
approaches  conttoued  to  command  the 
broadest  supp<»1,  theere  were 
expressions  of  significant  toterest  to  a 
pMsible  totemational  fund  system  and 
the  Committee  todicated  ite  wiUingness 
to  consider  any  qiedfic  proposals 
prepared  for  the  eoth  Session. 

3.  to-depth  discussion  of  many  of  the 
important  issues  (e.g.,  die  identification 
of  HNS  cargoes,  the  scope  of  covered 
risks  and  types  of  harm  and  die 
technical  issues  related  to  the  todusion 
of  packaged  HNS)  was  effectively 
postponed  until  after  the  fundamental 
dedsfon  widi  respect  to  the  type  of 
UabiUty  and  compensation  sdieme  to  be 
developed. 

Development  and  implementation  of 
an  totemational  HNS  schraie  would 
have  significant  impacto  on  a  wide 
range  of  U.S.  toteresta  related  to 
todustry,  government  and  the 
environment.  These  toterests  todude, 
but  are  not  limited  to,  owners/operators 
of  vessels  transporting  bulk  or  packaged 
hazardous  substances,  chemical 
manufacturers,  chedlical  shippers, 
martoe  terminal  operators,  pwt 
authorities,  martoe  tosurers,  state  and 
local  governments,  and  environmental 
advocates. 

to  view  of  die  significant  potential 
impacta  on  U.S.  maritime  and  other 
toterests,  the  Shipping  Coordinating 
Committee  is  conducting  this  qiedal 
meeting  on  30  June  1968  to  review 
important  devdopmente  to  date  and  to 
consider  the  future  course  of  our  HNS 
policy  development 

Members  of  the  pubUc  are  tovited  to 
attend  the  meeting,  up  to  the  seating 
capadty  of  the  room. 

For  further  infonnation  pertaming  to 
the  issues  to  be  discussed  to  the 
Shipping  Goordtoating  Committee 
meeting,  contad  either  Captato 
Jonathan  CoUom  or  Lieutenant 
Commander  Frederick  M.  Rosa,  Jr.,  U.S. 
Coast  Guard  (G-LMI),  Wadiington,  DC, 
20593,  telephone  (202)  267-1627. 

Datetjnne  2. 1988. 
Richard  C.  Sdssors. 

Chairman,  Shipping  Coordinating  Committee. 
(PR  Doc  88-13386  Piled  &-13-88;  8^M  am] 
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Tho  U  A  Organiiadon  for  ttw 
Intanurtional  Tolograph  and  Tolophono 
Consuttattva  Commttloa  (CCITT) 
National  CbnMdttor,  Moottog 

^The  Department  of  State  announces 


/  ^KdL  ««,  t9«.  in  /  TMsdiiy.  June  K 


y  ¥ol.  U,  «du  IM  /  Tawday.  )u»e  14. 


V£. 


Telegraph  i 

CowbMm  fOCXrn  «tt«w«(  «H|«dy  11 

1IW«ad  A«iHt4.«ti]B«H  Omb 

naiMiiiiin  nniiiiin  riiiii^inn  f 

state  aH  CftnatHML.  f»iiiiBgtii«. 
DC  BothMitHap  iiittigtitiaBMn. 
«iid  «»  jdMMtd  far  *•  ««K  4iy . 

ise  fWDOIlM  \>HBBnttM  VMUlS  HS  Hie 

leBiiiutiuu  of  ndiri  nl  sti  efl  wy  t>i  ocedural 
probieffls  pertaiiiiug  to  U.S.  COTT 
aettvttSec  pcovides  advice  on  mattei*  of 
policy  and  poatfiom  in  Ihe  prepaiaBoD 
fior  CCrrrneoaiir  AMemfalies  asd 
meetlitgs  of  flic  Intexnafioiial  Study 
Groups:  provides  advke  and 
fecoHimendalkaginjBgardtotheiwoik 
of  Ae  ILS.  CXITT£tttd|y  Gsw^ia:  aad 
recn»itiids  Ihe  di^pwaiHiw  td/tttpsmrd 
U^.cortafaBliODatolkafaiwilkinal    . 
CC3TT  wUoh  Me«ybBtttod  to  As 


IWpuVMaof  Ike  neabip  is  te: 
t.fW<li»<toaBn{<f  fee  wafts  ef 
final  DweSogs  «f  OpHT  Shidy  Grmqpf 

Z.  Coofime  piepoMtmy  aufiitOtes  for 
GCnrnemry  AssemWy.  and  in 
paificulai  receive  reports  of  tlis  Ad-Hoc 
groups  assigned  io  review  positions  in 
the  prqpQaed  texts  e(f  questions  for  Ihe 
next  Hena^  Period,  and  ramAiAatit^  lor 
leadership  poaltiQn& 

3.  CnnhiBne  jwiyeretnry  <Miivmtes  Csr 
Wadd  AdBoaistntiwe  lU^nwk  «Bd 


Australia.  Nmrnnhar  M  lliifiaMhif  1. 


for  die  rru  Pleni|isli11siy  CnrfaiMoa, 


Menders  4m  vW'geiiecM  pubaCjmQr 
attenv^ne'tteeCuig  mfl  join  in  vie 
uiscussieQa  sotijeci  to  Hn  iiisti  wtiuiis  of 
the  Chaiman.  Admittance  of  ptAftic 
neiRuvis  iiffl  be  tinlitisd  to  Hie  seating 
a  vaflaUe.  1b  that  xBgard.  entrance  to  the 
Department  of  "State  btilldlng  Is 
controlled  and  entry  «#fl  be  facilitated  if 
arrangements  are  made  in  •dvwne  «f 


advise  the  office  of  ] 

State Dejiartment  Washinglon,  PC,;  ^ 

telephone  (202)  e63-ei02.  All  attendees 

must  use  the  C  Street  entrance  to  tfie 

building. 


jutnm  amd 


EuISlI 

Director,  O/fietwfmm 


Information  SUmdan/K  Chaiamut,  LLS. 

CLf  1 1  Nutfonat'Cammlttaa. 

[FR  Doc  8S-1336S  Fded  6-13-88;  8:45  am] 
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r  SMpait  Q  "flff  We 


^TeoeoitfaiwayHwiieps^gee  M  \>rR 
3K.f^Bl  0(i  ee^.^  nie  sne  dflte  for 
answevSi  coBrennig  appncsfuon,  or 
notion  fo  vwaiiy  soope  ere  set  foith 
befow  for  each  ajjjfficsition.  FeAowim 
the  answer  period  DDT  nay  process  (he 
appltcalion  by  expedited  proceduws. 
Sadi  pcDcednres  amy  consist  of  the 
adoption  0f  a  show-cause  ordec  a 
tentative  order,  or  in  ^ppvpiate  eases  a 

final  nrAur  wWiftiit  ftirfW  prfwnAny 

Dodcetf«o.«0S4 

Appno^utiiB,  at  vmoBvn  fo-Modsfy 

Oeamiptlon.  Amendmeoltofhe 
Application  of  Kuwait  Airways 
Corporaflen  piirsaant  to  secfon  402  pf 
the  Act  and  Subpart  Q  of  ttie 
RegulaHonA  amends  its  ^ppHcaHioa  for  a 
fore!^  air  carrier  fennit  ffled  Apdl  11, 
18B0L  to  "f^at^  ^^  JuEofsutiiiB 
suknitted  with  ce^pectto  the«pera« 
and  management  of  KuwaM  Aiiw ys 
Oeipofatoa 

PhylHsT.Kaylai; 

Chief,  Ooctnnen$ary  Serrlcet  Dtviaiou. 

[FRDoc.4 


«A 


rlWenlAstetteB 
Adaiiais>TrtinB.DQT. 


Monta^Mf  GsMHmiac  Notice  cf  vlOBiiig. 


\  %e  vie  gSRerel  e^neuon 

sy  vie  ^Boa«  isB  vc  prwioea  vy  llw 
Fiigiit  sef^fweOttRHB  nines  whs^ 
Califoiida.1Hds  liiiiimatiuu  wfll  be 
reflected  in  tiie  next  rrissuance  trf  Ibe 
FAA  Organization  Statement 

tSec  n3(a).  71  SUt  7S2: 48  U.&C  13M) 


Issaedln-Liwndrfe.  CilHonda.  OB  June  1, 


DepUtyUndor.  Weatem-Pa<micM^gioB. 


»a 

R  Federal  AviBQoa 

A^BBlBi9tretlOIL  17\7T • 

mtkm:  FT)^  Service  Stalien  A< 
Tonopah.  ^vada:  nsfiee  of  dosiog. 


:  Notice  'is  ueieliy^  v  eu  that  on 
or  aboart  )ime  If .  IMBi  the  nlijht  Sendee 
Stanen  eft  i\BnBpMif  TteTftpat  wHI  be 
closed.  Services  1e  Ihc  genetall  avlatiuu 
pOTaic  4)1 1'eiiBpnit  fonBecnr  provided  by 
tiuS4^ne«  WW  bepiovMeoby  uie  Fn^it 
se^fioe  oleoon  vi  neno*  risYana.  i  liis 
intonMnBR  wffi  be  TcBected  ui  the  next 
reiasMenoe  Mine  FAA 'Organzatton 

(Sec  Sl^a).  72  SUL  752;  40  U£JC.^»Si 
Issued  in  Lawndal*.  CalTfomia.  an  Juat  1. 

Arieae  B^FwMman. 

Deputy  Dbvetat,  ^^iettem-Pac^c  Region. 

twtfl—  m  taawHbd  e-as-aft  iMt  m] 
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RsHroed  AdiwiiililiBMon 
(FfM  Wiiver  PettlkNi  DodcatMe.llV-ttT'l] 


Coinptancsj  MeWoml  RslroMd 


«dlh4»CFS21U«ad; 

harehri^vantetae 


certain  ^n>**^*f 
stack 


haaauboMeda 
1687. 

with 
)for 


feibMdi«aart|paa  teP-MPH/Amfleet 
coach  cnnsilfc  edilili  i 
-IF.mtiei 

riMcunriagi 
producing  fowinJbas  « 


40PH  locomotive  drawn.  Amfleet  coach- 
,  equipped  trains  tovdocities  developing 
i  BOt  more  dum  duee  Inches  of  cant 


jof,tha«bairelirted 
vflllB  are  pert  t)T-a  consfat.  Ibree  indies 
«f  cani  da&dency  te  a  lifloMing  iaolor  in 
the  matheneliori  femrtation  wlmiiiB 
^  baids  for  the  canisBg  qieads  «a 
speoiiad  ia^iCFK  tdst^ 

in  support  i}f  tts  petififm.  Andralc 
fKaealad  tefiBA  fte  lesidts  of 
simulation  analysis  ^  ve4iide  -steady 
stale  dyninif  ,rfis|ponBeas  diaracteiisad 
^  the  hwheaisKif  few  vehicle 
jiecfonnance  patameterc 

•  Carbody  krteed  acoeleMtkia; 

*  Dielanee  an  we  NSmtant  force 
vector  in  terccftt  £wm  the  trade 


•  ffifl^  and  fow  raiH  vertical  fofcea: 

•  Truok  iateral  force:  and 

•  CarbcMfar  rett  n^e. 

FRA  atasasecmraatly  atodyliw  &ese 
data  and  AemrthsJi  tlwii^i  laliidi 
they  were  derived.  It  is  believed  that  die 
conduct  oT  an  instrumented  field  test  of 
tyyicai  vehicles  will  not  be  neceeaaqr 
wid  that  complete  radiance  may  be 

verified  computational  model  to 
esGmate  the  effeols  an  each  of  the 
vahicle  perfooaianoe  pataawtecs  .as 
ciuviqg  speeds  «re  increased  to  develop 
4  inches -of  ^caflt  defidency.  It  should  be 
Jinderstood  ihat  to  augment  oirving 
speeds  to  flohieve  a  duDige  in  cant 
deficiency  Crom  3  laches  to  4  inches 
would  reqidre,  for  ttie  majortly  ef  tairves 
fosolwed.  increases  of  Sjqph;  for  a  few 
curves  up  to  10  mph  and.  larely,  an 
iacreaee  af  IS  mpL 

FRA  is  seekiqg  informatien  and 
comments  from  afl  Intfeiested  parties. 
£BA  will  lake  these  commeals  into 
account  in  arriving  at  a  final  disposition 
of  tiie  petifien.  Such -eonmerts  flMy  aleo 
have  value  in  supporting  FRA's  reaponse 
to  foture  requests  for  amiMval  to 
operate  teains  tfaroogh  <aurves  at  ^leed 
producing  more  than  the  current 
rtandard  of 'dvee  inches  of 
underbalance.  AH  iatereaited  parties  are 
invited  topertidpete  in  tliis  proceeding 
throu^  written  eabiniseions.  FRA  does 
not  anUc^iateachedaAng  an  opportunity 
fororail  oBrnmantbecatiae  Ihe  facts  ds 
not  appear  to  warrant  it  An  opportunity 
to  present  oral  «QBBMnts  wffi  be 
provided,  however,  if,  by  lrf|y  29, 1988, 
the  party  subndts  a  written  request  for 
bearing  ifaat  denuoelrates  ihait  his  or  ber 
position  cannot  be  property  presented 
by  wrftten  statementa. 

All  written  comnuinications 
concerning  ibis  pedtiea  aboeld  reference 
"FRA  Wetver  AtttioB  Ooolset  No.  RST- 
87-1"  and  should  be  subndtted  in 
triplicate  to  (he  Dodketdtik.  Office  ti 
Caiief  Counsel  FRA.  400  71h  Street  SW.. 
Wsshingten.iX:  aOMO. 

Comments  received  by  July  29. 19681 
will  be  considered  in  this  prooeeiding 


and  ia  evaluating  any  foture  proposals 
hg  Amtrak  or  other  railroad  eati^  for 
similar  relief  from  complying  witib  49 
CHR  213.57(b).  All  commento  leceived 
wUlbe  ava1l4A>1e  for  examination  by 
bslerestodpaEaaiis  et«ay  #g9e  during 
regular  woiidng  bouts  (9  ajn.-6  p.m.)  in 
Room  8201.  Nassif  6uUdii\g.  400  7th 
Street  SW;,  WashingtoB.  DC  20590.- 

IssuedtnlVaAtaigton.  DC  on  June  7, 1988. 
^^^l.  Walsh. 

'  AMociateAdmaitls^mtorforSafety. 
(FR  Doc.«»-19lir  nied  8-13-88: 8:45  am] 


imcOedtets 
Branch.  Raeeeech  ■Ddflpedatl  Programs 
Adndniitialian.  U.S.  Department  tA 
Transportation.  Washington.  DC ; 


Coaiments  should  refer  to  the 
appihcation  number  and  be  submitted  in 
tzipiicate. 


AdmialBtretioN 

Applicatlora  for  BaoMMl  or 
HidtlBoMew<»t&wiptlonew 
AppMeaHonslo  BacofM  a  Party  to  an 
fMfnptkm 

AOCNev:  Office  of  Hazacdous  Materials 
TkanspertalionAeseudiand  Spet^ 
Programs  AdudnlatiaSen.  DOT. 

ACTION:  List  of  applications  for  renewal 
aranodifieatton  ^«xeinptionser 
application  to  become  a  par^  to  an 
exemptton. 

MMMARy:  In  aficoGdance  widi  the 
procedures 'goMmiog  Ae  application 
fm,  and  (be  preceming  of.  e>«aiptiuii8 
from  the  Department  of  Transportation's 
Hazardous  MataiMds  B^gubtions  (49 
GHl  Part  107.  Subpart  ^  aofioe  is 
hereby  given  that  the  Offiee  of 
ffozardons  Materials  Transportation  has 
received  tiie  applications  described 
beiein.  Iliis  notice  is  abbnenated  to 
expedite  docketiag  eiidTiiblic  notice. 
Because  fte  secdinis  affocted,  modes  of 
Iransportatfon,  and  the  natius  bf 
application  have  been  sboatn  in  earlier 
Itaderal  Register  public etieas,  they  are 
not  repeated  here.  Except  as  otiierwise 
noted,  renewal  appficafion  are  for 
extension  of  die  exemption  terms  only. 
Where  changes  aie  reqaested  (e^  to 
provide  for  addition^  bacardous 
naterials,  packaging  design  changes, 
additional  mode  of  transpcrtation,  etc.) 
thay  are  deecrihed  in  footeotes  to  the 
applicaUanaomber.  Appbation 
numbers  witfi  the  jnffix  "X"  denote 
renewal;  application  numb«rs  with  the 
suffix  "F'  denote  party  ta  These 
a|)plicatiaas  bave  <beea  eeparatod  from 
we  new  appaiuitlons  for  exemptions  to 
farilitatii  pmnfasina 

OATCt:  rniMBmit  periad  cbses  June  2a 


Cc^ias  of  the  <\pplications  aie  available 
for  inspeddon  in  the  Deckels  Branch. 
Room  8426,  Nassif  Bulhfing.  400  7di 
Street  SW..  Wadilngtan.  DC. 


fla- 

rr" 

Appiowt 

o« 
aon 

»a2-x 

goiaaoifc  Owntsn.  inc. 

FairlMil.HL 

8982 

Z70S-X. — }  ANM«>0iNlarOs.  Oetaii  TX 

fTse 

(Sm  Footnotol). 

3a«>-x. 

Tllad|lW  Tjai  OUJH  JTuj., 

3380 

Corp..  Atwv.  Oa 

-sseo-x 

Gww»a  OaeWt  Ob..  6oN*- 

3330 

4734-X 

Qonaral  QacMc  Oonpsny  ^ 

4734 

SaaoM  4»raduoli  n*..  Mk- 

tarto^'My. 

'N 

«a8-x 

-ONeeEaMc  ChaMacsa,  Iwc.. 

403B 

M«aM,tU. 

se4S-x. . 

Onal  l;aias  Oamtoa  Cbrp. 
Adrwn,M(. 

5649 

«B71-X 

WnMSTMMSBi  wMBfl«  TIC» 

eon 

6296-X.. 

UNIROYAL  Chawtoa  Com- 

6296 

6538-X 

OpSmua.  mc.  BiWsaportCT.. 

6538 

e64S-X 

1 

*'J!!*°y  Cf"**«.  Inc.- 

6643 

6543-X 

Comkigi  Qiaas  Wotta.  Com- 

ln».l*r. 

6543 

«eto-x 

f^CO  Chamiea  <3e.,  Faaa 
dena.TX 

«6T0 

«eet-x 

Urton  OaMMa  Oaipoaian. 
Unda    OivMan,    Oantwry. 

«6»1 

' 

CT<8wr<io<iw*i  Z). 

eees-x i 

C^&tK,  Francs. 

0695 

ewB-x i 

6MB 

, 

OSMtBMD. 

6902-X 

SoNifllfohic  Chsmicflli,  Inc.. 

6802 

f^mm.w. 

6971-X„ 

Aco^Slandvd,    Ine..    New 

6871 

Hw«i.-Cr. 

702ft-X 

7026 

TOW-X 

dSij^   Oovp.,   oBlon   RouQO, 

T041 

709t-X....-i 

wMflB,  4nc.»  rlontt  AnoDW, 
MA. 

TOSS 

709S-X  ...... 

Hka  Gwp.,  9lua  8p(4nga,  MO.. 

7006 

rae*-x — 

Franc0. 

Tfes 

5Pwa-x 

SoiMhsni  PmIHc  Transports 

7616 

ton  Co..  -Sv)  ffBHcisco. 
CA. 

77C7-X . 

7767 

782»-X- 

AMad  Oovp.,  Monlalown,  NJ..» 

7623 

7»4»>X 

Daudaa  AbtmR  Co.,  Long 
Boaoh.CA. 

7840 

TSW-X J 

TS91 

1 

Oo.,  Ft  "Worth,  TX. 

8035-X 

Waalam  Aflaa  Inaamaflooal, 

8035 

TVBBalBV^  TiC 

•ee<-x.    . 

WoMsr  ftHka^ng,  UmNad, 

8051 

iJUh«aM,cr. 

8060-X      ... 

Partafar     tA.n.U      Paria. 

8060 

FraNoa. 

eoeo-x. 

8LEMI.  *arta.  Franoa 

8060 

•sea-x ^ 

CSHKi  rttnO^ 

8080 

eH«-x 

*tm  OaipH^an  Jaoa,  CA...... 

8141 

815»-X_..„; 

SOSMMSB  <Sha«Ma.  lac.. 
FflMsId  NJ. 

81S6 

BEST  COPY  AVAILABLE 


FedaialRagbtw  /  Vd.  53.-  No.  114  ^/ IHiewiay.  jmie  14i  l9e»7  Nofiees 


/  VoLML  W&  IM  /  TWaday,  fme  M.  tM  /  IMf oes 


Ra> 

nawal 
of 

•on 

a207-X 

8207 

ComMK*  C%,  00  (Sm 

a 

FoomoteS). 

8236-X 

J0n  Aulomottra  Pvoducti, 
Inc.  Mm*.  AZ. 

8236 

8362-X 

Mm  Cop..  San  JoM.  CA  ...... 

8362 

ItdSAJX 

mttm  KMa.  WHkm,  NC 

8439 

8451-X. 

LTV  MMtaa  and  Etoctnonics 
GRMp.Odta,TX 

8451 

8461-X,..,., 

OE. 

8451 

8451-X 

aOEX,  Inc.  OetMma.  TX .. 

8461 

8461-X 

|fc^4^— ^lf,a  fffl8ii    --*■                k«.M 

8451 

Plioaniii.AZ. 

8461-X 

iill  .1   tlBI    II    ill    11  1  I               ■»                                  ^^ 

MononpHwia    nowar    uo.. 
Fabnioni,WV. 

8451 

845t-X 

Giiyl  CotpL.  Baton  Rouga. 
LA 

8451 

8461-X 

Morton  TMofcol.  Mc  Aaro- 
9*oa     Qroup.     Brigham 
ai».UT. 

8451 

8451-X 

A8w<c     naaaarch     Cocp.. 
Gainaa¥«e.  VA. 

8461 

8451-X 

AIM  PDWtw  Co,  OaHas,  TX  _ 

8451 

8451-X 

OIn  Cttamcaia  Group  R«- 
aaarch  Canter.  Stamtofd. 
CT. 

8461 

8451-X 

OMnlic  mduelriea.  Inc.  San 
Ciftoa.CA. 

8451 

848e-X 

OaguMO   Corp..   fUdoaMd, 
ML 

8489 

8488-X 

FMC  Coipi.  PMadaMiM.  PA.- 

8438 

8538-X  , 

oc 

8638 

8S38-X       _ 

>MlM Powder  Co.  Ortea.  TX.. 

8638 

•546-X  ,,;. 

OE. 

8S46 

8S70-X 

Snydar  indudilH,  bic,  Un- 
ooktiNE. 

8670 

66ie-X, 

AtcNsoQi  Topolis  Md  Sama 

8682 

Fa  RaiNny  Co,  CMcago. 

■   ■      • 

88Z7-X , 

■  Oiompion  ChamiMlii    Inc. 

Houaton  TX  (Sm  FootKNa 

4). 
IRECO  mc  San  Lriw  Ctty. 

UT 

8627 

8723-X 

8723 

8741-X 

Alptw  A«MkM.  Inc.  Oataa 
TX 

8741 

8817-X 

Qtntni  Choralul-Gofp.^  Pv- 
•tPPW»i.HL 

8817 

8B20-X 

SLEML  Paria.  FranM 

8820 

8838-X 

Poty   PfooaaainQ   Company, 
Inc.  Monroa.  LA. 

8839 

8839-X  , 

f>toly    Cal    PtaHcs.     Inc. 
Monro*.  LA. 

8839 

883»-X 

Poly   Proceiainfl   Company. 
Inc.    Monroa,    LA    (See 
FoomolaS). 

8838 

8866-X___ 

CaitMon  Tac>inolo0M.  Inc, 
Eaat  Aurora.  NY. 

8886 

8878-X 

Coming  QIbh  Worh8.COm. 
tag.  NY. 

8878 

B878-X 

•on  ct  PmMtalea,  Inc. 
Toronto.  Onlarto,  CN. 

8878 

891 1-X 

OIn  Oorp..  Eaat  Alton.  IL - 

8811 

8e42-X.___ 

Poly   ProcMiing    Company. 
Inc.    Monroa,    LA    (Sm 
FoolnotaS). 

8942 

8963-X 

Aflanbc.    Raaaarch     Corp., 
Gainaawaa,  VA. 

8863 

807(KX 

wR  Malala  IncftNtriaa.  Inc* 
Whaal  RidDa.  CO. 

•    8870 

897S-X. 

Optlaiy     En^MaringL    Ibc 

8978 

Hyda  ParK  MA  (Sm  Foot- 

4      .     •    ■ 

note  7). 

^.lAJtivv;^  -qoaic^^ 


Ra- 

App|gi8on 

Applicani 

fwwal 

9061-X.     . 

Laonard  Joaaph  Ca, «  Sala- 
tfion   Marwiacturlng  Ca, 
DanMT,  CO. 

9081 

9182-X 

Stoneoc  mc,  Daoono,  00 — 

9182 

9197-X. 

GreN  Brothara  Corp..  Spilng- 
IMd.  NJ  (See  Foomota  8). 

8197 

92e3-X. 

Liquid    Air    Corp..    Walnut 
CraalcCA. 

9263 

9270-X 

Ei.  du  Poi«  da  NanNMm  « 

9S70 

Coraponya.   Inc.   ^AMininfrf 

toaoe 

9277-X 

AlB6rtC8H  QfsnafMd  CoMps- 
ny     Agricultural     Group. 
WttyfWt  NJ. 

KTT 

9?8?-X 

HaloGartxxi  IVoducta  Corp., 

fioriti  Augusta,  SC. 

9282 

9331-X 

Hoechst     CelanaM     Corp., 
Somarvite,NJ. 

8931 

8374-X 

Poly  Preoaasing   Goaxpany, 
mc,    Monroa.    LA    (Sm 
Footnote  9). 

9974 

9400-X -. 

Poly   Procauing   Company, 
mc,    Monroa,    LA    (Sm 
Footnote  10). 

9400 

9416-X 

OBA-GEIGY  Corp.,  AKMay, 
NY  (Sm  Footnote  11). 

8418 

9497-X 

Amlrol  Inc^  WmI  MNtfwick* 

Rl. 
CaNery  Chemical  Co,  PMa- 

9497 

9502-X.- 

9602 

burgh.PA. 

9505-X 

Wttco  Corp.  Richmond,  CA..... 

9605 

961 7-X ....... 

Conroe     AvMion     Servioa. 
Inc,  Conroa,  TX. 

9517 

9609-X 

MarvimonM  raaa,  wi. 

9808 

8e09-X 

AppM  Co.,  San  Famando. 
CA. 

9808 

fl6ie-X. 

B«PAC  Corp.,  JackannvlHa. 
FL  (Sm  Footnote  12). 

9818 

9628-X„..._ 

Daguwa    Corp..    RidgaMd 
ParicNJ. 

9828 

fl62B-X 

PMk.  NJ  (Sm  Foptaola 
13). 

8628 

9632-X 

AftMl^aiwei^M,       Oouai, 
Cadax.  Franoa. 

9632 

9658-X 

FkJonNMra,    Inc.,    Qiaaiia, 
MN  (Sm  Footnote  14). 

9668 

9686-X 

Fkioroware,    mc,    Ctiaska. 
MN(Sm  Foomota  15). 

8686 

9608-X 

Flporowara.     Inc.,    Chaslta, 
MN  (Sm  Footnote  16). 

8898 

9e61-X _ 

Trana   World   AJrHnes,    Inc. 

9851 

> 

KahaM    Oty,    MO    (Sm 
Foomota  17). 

9878-X_„ 

TannaaaM    Eaatmw    Co, 

9878 

NngaporlTH 

991 2-X 

Poly       Proceeeing       Co., 
Monroa,  LA  (Sm  Footnote 

9912 

991 4-X 

Morton  TMotoL  mc,  Hunli- 
yiw    DMtion*    HunlBvMto, 
AL  (Sm  Footnote  19). 

•814 

996»-X 

owe      Pam>Owm,      mc 
HouatoaTX. 

9868 

<  O  To  authoroa  fltilpniant  t>y  ( 
tsy  To  oonael  Via 


carao  uaeeK 

>  falarancad  for  tfte 


(5)  To  aulhortza  an  aHeroatlva  aNpping  nama. 

(4)  To  aulhofiza  wt  addMonal  iprlng  leaded  vanl 
on  ma  non^XTT  Spadlicalton  porWWa  tw*. 

(5)  To  autfwriM  an  addiMonal  doaura  ayatem  for 
via  non-uuj  apacaicapon  nprppip  tun^ 

(8)  To  aMioriM  an  adiMohal  doaura  ayatem  (or 
■w  mrrtMji  9paceKann  ponipw  tanfi. 

(/>  To  autfiortza  ahipmanl  of  daptolad  or  daieoMva 
Lithium  ballaitea.  ctaaaed  m  FlemmaMa  aaM.  undar 
oartem  oondWona. 


(f)  To  auttwriza  an  adUWurM^  matarid  lor  ahip- 
mant  and  an  addMornl  ream  lor  Ifte  polyelfiylana 


un  To  aulhorin  an  adSowal  doaura  ayatem  for 
norvwi  apacaioaaon  ponaow  lanR. 


I9y  To  aiiVioriM  an  addMonal  doaura  aystom  lor 
tfw  noivOOT  Spadicalion  I 

itm~     -  ■ 

tlwi 

(//)  To  auHntw  ai^pmani  vte  cargo  ^ 

</gTo  auttwriia  an  addWonaL  amaRar  packaging 
Uantlflad  M  a  aalwaQa  drum. 

( fS)  To  auViotin  an  adiMloitel  Mng  of  pdyothyt- 
ana/iluminum  lo8  Ivranakon. 

(/¥)  To  auftotiw  aMpmant  of  Nitric j>dd  (71% 
corwiarjiwilon  or  laM),  daaaed  m  an  OxkJUwi,  m  Iha 
norvOOT  Spaciflcjilon  oompoeHe  pdyathylena  arid 
pwaac  ponaDw  tana. 

</5>  To  8u8wrfa»  aNpmant  ol  NIfck:  acM  (71% 
conoeMraUon  or  leM),  deiead  m  an  Oridtzar  m  ma 
norvOOT  Soadflcalion  oomnodte  iiulMaMiuleiia  and 
"    Dorlabla  larriL 

TO  aulhortta  ahlpmant  of  fMMc  add  (71% 


(tn 


or  lea^  alaaaad  •>  an  OMbar  m  Iha 
fior>-OOT  SpadHoaion  oompoalto  pofyathylenc  and 
oImMc  PorSbte  tai*. 

(17)  TO  modl^  parltaging  oonflgurallon. 

( /«)  To  aumoriz*  an  addlional  doaura  ayatem  for 


Iha  norvOOT  Spadffoatlon  portaMa  1 

im  To  autfwiiza  additional  packaging  for  iNp- 
ment  of  Rocket  motor*.  Ctewfi  aotptoaM*. 


Pwitoa 

Appttolion 

AppHcant 

to 

4463-P 

Laurel      Exptoaivaa,      Eaat 
BamakadLKY. 

4453 

5604-P 

Airco  mduatrtal  GaaM  DM- 

5604 

aion  of  tie  BOC  Group. 

- 

.  Mwny  ML  NJ  (Sm  Foot- 

note 1). 

9704-P. 

OIn  Corp.,  Eaat  AMon.  M. 

5704 

8126-P 

Monaanto   AgrtcuNMral   Co- 

8128 

st  Louie,  MO. 

■     . 

8630rP 

SOSQaaea,  mc  Kaamy.  NJ.J 

8680 

8801 -P. 

HachCo,AfflM.IA 

6801 

7062-P  ....... 

Smger  Oatmo  VMor  OMdon. 
Balmb«<CA. 

7062 

7062-P...._. 

OigiCoursa.    mc    Harahan, 
LA. 

7052 

7628-P 

SoUnc  Po^ffTMf  Cofponrttonii 
OearPwKTX. 

7528 

7W7-P 

rmponM  fwnvi,  riocnos* 
tar,  NY. 

7607 

7e07-P 

7607 

7ei6-p -. 

MT. 

7616 

8084-P 

Auain  Powder  Ca,  Beach- 
wood,  OH. 

8064 

821 4-P 

vowPMOBn  01  wiwncB*  vtc. 
Troy.  Ml. 

8214 

8273-P  ,    „, 

FonI  Molof  Compsny  lAtarW 
M((8MF0omote2). 

8273 

8428-P 

Conldnartzad  Chemical  Oia- 
poaai.  mc,  Montdak.  CA. 

8426 

8518-P 

Bamatt  Trucking,  mc  F«- 
more,  CA. 

8518 

8101-^.. — 

GE  Aatro  Space  Div.,  fomwr- 

9101 

ly  RCA  Aetro  Electronle. 
Pilneaion,  NJ  (Saa  Fool- 
nMa3). 

W^OO*^  •••.<>•• 

Panaaortc  mduatrtal  Ca,  Sa- 
«auaua,NJ. 

8356 

•Taa-P — 

Santeaw*.CA. 

9729 

9723^P„ 

v^ivmicai    WBHv    ManaQv- 
mani,  mc  Tachrical  San^ 
loo,  AWp.  H.  (Sm  Foot- 
note 4). 

9723 

9786-P  ...... 

Nadloyd  Unaa,  Atlante  GA  ... 

978Q 

8851-P.: 

Dalte  Air  Unaa,  mc,  Atlenla, 

9851 

GA. 

.(/)  To  aiMhorlaa  party  atatu*  to  ma  rainetatad 
•jampton  wN^  authoriMa  ahipmant  of  Hquid 
•MkaDJoMoOOTSpaeiiGalie*-)  • 


(2)  To  auttwrira  party  .  ,_  ..  „ 
ahjpping  method  foraNpmam  of  modutee  Md/or 


14  To  ambonza  party 


MaddWooal  Rookal 


HBiyinhimtaB.DG<nJMe8,198g. 
J.  SuzaoM  HaiiflipedL 

Chief,  Exemptions  Branch,  Office  of 
Hazardous  Materials  Transporlalion. 
PH  Doc  88-1S343  Filed  8-13-88: 8:45  amj 


of  a  K>T  SpadlcMion  17H  or  fi^^S: 

NrrtK  footnote  3  pertaisai^  ioJXJT^JasZ 
publiahed  in  the  Fadatal  Rajgiatar  dated  May 

'•'  ""•  ^ "TiTrTiriiii(Ta  artiiliii 

{msaenger  cairying  aircraft  aa  an  additiand 
BAOtw  xn  UaiiapurtatiuuTor  sliipiiiant  of 
Lithium  molybdenum  sulphide  batteries  and 
cells. 

This  notice  df  receipt  of  apj^cations 
for  renewal  of  exemptions  and  for  jmfty 
to  an  exemption  Is  ptdtHshed  in 
acoonlanoe  ifith  Tart  107  of  the 
Hazaratns  Mirterials  Transportations 
Ad  t«9  U«.C  1886;  «9  CPR  1.5S(e^. 


for 


AQBBX:  Jteaeacckand  Sipecial  Programs 
Admlnistratioa  DOT. 
action:  List  of  applicants  for 
exemptions. 

iiwilhllw 
I  gwtamiBg  the  ^i|ltica^»n 
foe  ami  Itm  prarn  mkig  qf .  'taumpHom 
feaaAellfipamBWJMlqfTrawpoUBtioa's 
Hazardous  Materials  Regtitameui  (48 
(XR^Bit  MT.  6«bp«t  ^.  iwHce  te 
hereby  given  that  the  Office  of 


Haxardous  Materials  Transportation  has 

herein.  Eaohaede  of  transpottaflan  for 

nequested  is  indicated  by  a  number  in 
tfie  'Ttature  of /^plicalien"  portion  of 
Am  taUeMwvMlBikiws:  l-^^MaMor 
Vehicle.  2-Katf  frel^  «-^Cai^ 
vessel,  4— Caigo-ooly  aircraft  5— 
Passenger-carrying  aircraft 

dates:  Comment  period  closes  July  14, 
198a 

OiuiiJi,  KescaiiJi  and  'Special  Programs, 
Administration,  U.S.  Department  of 
I^anspacUtioii.  Waahtegtoo.  DC  20990. 

CamoMBto  ahoiM  refer  to  the 
application  !mi^>er  and  be  submitted  in 
toipiioale. 


I  MmwumON  CONTACT: 

C^iies  «l  Urn  MpplirTiMns  are  avaiM>le 
for  inspection  in  the  Daefeeto  Bbmbc^ 
.  Room  M2a,  Nasaif  Buikiuig.  400  7th 
Street  SW«  WMlringtoa.  DC 


MBIIV£KEMP1X)N8 


No. 


9880-N.. 

9981 -N.. 

WB8-ff .. 


9983-N 
9985-N 


W87-4r.. 

9991-N.. 

9902-^... 
9993-N.. 


Appficant 


Aero  Enterpiiaes  tnterrvatloaal. 
Coipus  Chrieti,  TX. 


B 
AR 
SST  mduatriea,    mc,    Oaiutft 

OH. 

dploaiiw  Technology.  Fairfiald. 

CA. 
Cmmiit  Gm  PioudclB  Co..i=aiiv 

dale.  Ml. 
Tayior-MRiarton     OiMen     of 

HaiaM   Corp..    mitMia(iu8a. 

IN. 
PSC    Ettwonmental    Manage- 

MerN,  iRaoaSanioa, -A. 


KoraanAir  UnM  Ca.  Ltd..  Lm 
Angdaa,  OA. 


Mdlonnen  Douglas  Corp..  SaM 
lMiia.«IO. 


EiL  du  ^ont  de  Nemours  «  Cc 
Inc..  WRniiiiulan.  OE. 

NoaayiMa  tec.  BraoWyn  Park. 
NY. 

Emergency  Technical  Services 
Oa9«  Sflhsumtiuiif.  IL. 


Panma^Oarp.,  Mi«g  «f  ^ue- 
ak.J>A. 


.  Goax.  incClebuma.  TX. 


ReM^on(s) 


49CFR17SMB.. 


49  CFR  J73.aa0-J  fe  ailterl^  s»*«wrt  81  Battery.  «»rt,  Nled  «»lth  add,  Ja  a  j»«(W -,«,..,^ 

idaatifiadas  Start  Cart  which  is  used  lor  stvtiag  haScopters  ar  lor  aitv^ini  power  to 
IwSoaplerB.  (modes  1,4)  -— •—  -,„,,^  »«^ 

^  aUhwtos  sNpment  of  Nitric  acid,  fuming,  classed  as  oxidtear.  m  a  DOT  SpedKeatton  420 

aSuHiraBN48um.  Imode  1) 
XaautartaiaaaUtedara,  fliarlBng  and  sate  of  noo-OOT  Spedfcaton  polyvlhytone  packaging, 

aiodar  to  DOT  .Specification  34.  tar  shipment  of  materials  aulborizwl  in  DOT  Spaeificalten  34 

pelyelhytone  drums,  (modes  1.  2.  3) 


49  CFB  t3!B.t«. 

Part  173. 

Subparts  O.E 

F.  andH. 
49CFR 

173«6(aH4). 
49CFR 

173.302(c). 
49CFR 

177.834(h). 

48CFRJ7a.tM. 

173.249b. 

173J65.and 

173.510. 
49  CFR  172.101 


"-i 


oolumn(6)(b). 

173.30. 
49CRimJDt 

172.203,  and 

172.301.49 

CFR,  Part  107. 

Appendb(B, 

Subparts. 
49  CFR  178.246- 


49  CFR  173.113, 
1 78.208-1  «m. 

49  CFR  173.1  W. 

173.302. 

173.304. 

178128.  f  78:84. 

and  173.346. 
49  CFR  173.52(a) 

3. 173.100(a). 
48  CFR  173.385. 


Nature  of  aitemplion  thereof 


ma 


me 


To  aHMteMaa^sMpmant  of « «1^  axptosiva. 

iMBiglii  limliation.  (noda  1) 
To  authortza  charn^  of  DOT  Spedficatioo  3A  ar  3AA  Cyliadac  uead  la  ahip  Hpdragaa 

dassed  wnammaHegas,  to  10%  over  the  marked  servioa  pressure,  (nvida  i) 
To  authodza  Jba  Joadine  and  discharge  of  Carbon  dk»Ma,  ralrtgeratad  liqdd.  from  cylinders 

without  removing  them  from  the  transport  molar  »aMete  (a»ds  H 

To  -atOMitia  ttenapait  «f  vadaus  aoHd  or  aarai«ilid  waste  t^^""*^-  mateiids,  daaad  as 
PlamnHfeto  aoM,  Organic  peroxide.  Oxidber,  Corrosive  material,  Poison  B  and  ORM.  in  non- 
DOT  Specification  fiber  dnjms.  (mode  1) 

To  authorize  shipment  of  cartam  Class  A.  B.  arte  C  aiplaahMe  Hhi  we  IwtaddM  lor 
teaaapodation  or  ara  m  quantities  greater  than  praacittad  ter  air  trMwpart^laa.  (awde  4) 


To  aumodM  sNpment  of  8miied 
FianaMMa  liquid.  wMhout  aNppmg 


art  ValueM  end  Methyl  ethyl  kelor^e,  classed  as 
papers  and  without  marfong  the  packaging,  (mode  1) 


bOK 


Of  oeftem  oatroaive  iquKli  msWa  a  (WT  gpedfieation  12P  ISwrboard 
OM  DOT  BpaoWcatton  2U  polyelhylena  cenlainer  and  two  aon^xn  Spedfi- 
(flMdM  1.  2.  3) 

To  authortza  tfiipmani  of  certam  Detonating  Fuzes.  Class  C  myktsm  m  a  rm»O0T 
SpadSeaHen  packaging  wim  the  amount  of  matena)  exceedkig  the  gross  weight  Imttation. 

cyftr)ders  fbr 


To  authorize  shipment  of  OiihiQcaitan>ate  pesttddes. 

norvOCyr  8podlea8enpelyprepylane ' 
To  ■auihoiiM  ahlpateai  ol  a  snaaanal  dasMd  as  Cteas  C 
dfClaae  AMfptadva.  (modM  1, 2, 3, 4,  S) 


««.«., 


as  l^dson  •.ma 
1.3) 

HaHOftheltei 
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7^2ftff 


New  ExEMPTNMS— Continued 

*  —  —  - -"  — 

ApplCMl 

Raguilionfs) 

Na 

fHwra  01  0Koiii|jiMi  mvreoi 

9996-N  .. 
9997-N 

HooMT  Group,   Inc.   BecMca, 

NE. 
Copps  Industies,  Inc.  Mano- 

monM  Ftfs.  Wl. 

Transac,  Inc.,  Maooa  GA„ 

Inc.,  '9wwno6  Minion,  KS. 

49  CFR  178.83  ,     . 

49  CFR  173.245, 
173.249. 

48  CFR  173.183. 
173.245b. 
173JeS.«Kl 
17ai54. 

49  CFR  173.87 

To  Mttwrin  iMnutactura,  rnvMng  and  Ml*  ol  noivUUI  SpMMcllcn  ttMl  drunw.  aMtar  to 

UUI  50.  tor  «w  ■Npnwnt  of  iMMMt  auttwrtzMl  in  DOT  SpwMcMan  SC  druim.  (mod*  1) 
To  autttoriM  ■ti^nwni  o(  mbduras  dncrtwd  as  /Ukafew  conoaiM  iquid.  nna,  daaaed  aa 

CorroaiM  maMW.  in  noivOCiT  pacMoIng  conalaling,  of  a  untnad  Nn  can  ^  an  moWed 

pufyuuiywn0  nssn  wflwi  ■  rtinOfSDW  nno,  potyflvwnv  pM. 
To  auihorizs  manulacfera,  maMng  and  aata  of  noivOOT  SpaciUcalion  padiaging  daaotoad  as 

MOBODM  vnsnuMMN  DUK  ooiKwwfi  lof  srapinsni  oi  mia  nunonBit  ciiwso  w  uoTostw 

malarial,  FlammaUa  aoH,  OMidkHr  or  Poiaon  B.  (modes  1, 2) 

To  auttiofiza  stxpmant  of  a  paoliage  oonMnino  prapsKanl  awptoaiw.  pawuaalon  capa  and 

.  oViar  noMMzardoua  materials,  (modaa  1, 3) 

This  notice  of  receipt  of  applications 
for  new  exemptions  is  published  in 
accordance  with  Part  107  of  the 
Hazardous  Materials  Transportations 
Act  (49  U.S.C.  1806: 49  CFR  1.53(e)). 

bsued  in  Washington.  DC  on  June  8, 1988. 
|.  Suxanne  Hedgepsth, 

Chief ,  Exemptions  Branch,  Office  of 
Hazardous  Materials  TranaportaUon.  \ 
[FR  Doc  88-13342  Filed  0-13-88;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Public  Infonnatton  Collection 
Requframents  Submitted  to  0MB  for 
Review 

Date:  June  9. 198& 

The  Department  of  Treasury  has   . 
submitted  the  following  public 
Hiformation  collection  requiferaent(s)  to 
OMB  for  review  and  clearance,  under 
the  Paperwork  Reduction  Act  of  1980. 
Pub.  L  96-511.  Ck)pie8  of  the 
submission(8)  may  be  obtained  by 
calling  the  Trieasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  OfRcer.  Department  of  the 
Treasury,  Room  2224, 15th  and 
Pennsylvania  Avenue  NW.,  Washington. 
DC  20220.  ] 

Internal  Revenue  Service 

OM5  MimZwr  1545-0003. 

Form  Number:  SS-4  and  SS-4PR. 

Type  of  Review:  Revision. 

Title:  Application  for  Employer 
Identification  Number. 

Description:  Taxpayers  required  to 
have  an  employer  identification  number 
for  use  on  any  return,  statement,  or 
other  document  must  prepare  and  file 
Form  SS-4,  or  Form  SS-4PR  (Puerto  Rico 
only)  to  obtain  a  number.  The 
information  is  used  by  IRS  AND  SSA  in 
tax  administration  and  by  the  Bureau  of 
the  Census  for  business  statistics. 


Respondents:  Individuals  or 
households,  State  or  local  governments. 
Farms,  Businesses  or  other  for-profit. 
Federal  agencies  or  employees.  Non- 
profit institutions,  SmaU  businesses  or 
organizations. 

Estimated  Number  of  Respondents: 
2.798.500. 

Estimated  Burden  Hours  Per 
Response:  1  hour  38  minutes. 

Frequency  of  Response:  On  Occasion. 

Estimated  A  verage  Reporting  Burden: 
1,929.253  hours. 

Clearance  Officer  Garrick  Shear, 
(202)  535-4297,  Internal  Revenue 
Service,  Room  5571, 1111  Constitution 
Avenue  NW.,  Washington.  DC  20224. 

OMB  Reviewer:  Milo  Sunderhaulf, 
(202)  395-6880.  Office  of  Management 
and  Budget  Room  3208,  New  Executive 
Office  Building,  Washington.  E>C  20503. 
Dala  A.  Morgan, 

Departmental  Reports  Management  Officer. 
[FR  Doc.  88-13400  Piled  6-13-88;  8:45  am] 
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PubHc  Infonnation  Conaction 
Raquhamanta  Subtnlttad  to  OMB  for 
Raviaw 

Date:  June  9, 198& 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirementCs)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980. 
Pub.  L  96-611.  Copies  of  the 
8ubmi8SioH(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  shouki  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2224, 15th  and 
Pennsylvania  Avenue  NW.,  Washington, 
DC  20220. 

U.S.  Customs  Service 

OMB  Number  1515-0061. 
Form  Number  CF  213. 


Type  of  Review:  Reinstatement. 

Title:  bnporlns'  Premises  Visit 
Significant  Imp<nrtati<Hi  Report. 

Description:  the  document  constitutes 
a  sununary  report  of  an  interview 
conducted  at  the  importer's  premise  by  a 
Customs  office.  The  CF-213  provides  for 
uniformity  for  the  various  importers. 
Customs  conducts  the  interview  based 
u|)on  its  responsibilities  involving 
appraisement  classification  and 
admissibility  with  regard  to  in^mrted 
merchandise. 

Estimated  Number  of  Respondents: 
7.385. 

Estimated  Burden  Hours  Per 
Response:  2  houra  24  minutes. 

Frequency  of  Response:  On  Occasion. 

Estimated  A  verage  Retorting  Burden: 
17,724  hours. 

OMS  TVuiTjAer:  1615-0132. 

Form  Number  None. 

Type  of  Review:  Reinstatement. 

Title:  Application  for  Salvage 
Operation  and  Report  of  Salvage 
Operation. 

Description:  An  individual  or 
company  wanting  to  engage  in  any 
salvage  operation  in  territorial  Watera  of 
the  U.^  using  a  foreign  vessel,  must  file 
an  application  with  the  Customs  Service 
and  receive  approval. 

Respondents:  Businesses  or  other  for- 
profit.  Small  businesses  or 
organizations. 

Estimated  Number  of  Respondents:  1 

Estimated  Bprden  Hours  Per 
Response:  1  hour. 

Frequency  of  Response:  On  Occasion. 

Estimated  A  verage  Reporting  Burden: 
Ihour. 

Clearance  Officer  John  L  Poore,  (202) 
566-9181.  U.S.  Customs  Service,  Room 
6426, 1301  Constitution  Avenue.  NW., 
Washington,  DC  20229. 

OMB  Reviewer  Milo  Sunderhaiif. 
(202)  395-6880,  Office  of  Management 


and  Budget,  Room  3206.  New  Executive 
Office  Building,  Washington.  DC  20503. 
Dale  A.  Morgan, 

Departmental  Reports  Management  Officer. 
[FR  Doc.  88-13401  Filed  9-13-88;  8:45  am] 
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UNITED  STATES  INFORMATION 
AGENCY 

Culturally  Significant  Obfacta  Imported 
tar  ExhIbWon;  From  tha  Land  of 
Dragona 

Determination 

Notice  is  hereby  given  of  the  following 
determination:  Pursuant  to  the  authority 
vested  in  me  by  the  act  of  October  19, 
1965  (79  Stat  985,  22  U.S.C.  2459), 
Executive  Order  12047  of  March  27, 1978 


.V 


A  I!' 


(43  FR  133S0.  March  29. 1978),  and 
Delegation  Order  No.  85-5  of  June  27, 
1986  (60  FR  27393,  July  2, 1985).  I  hereby 
determine  that  the  objects  to  be 
included  in  the  exhibit  "From  the  Land 
df DraBonU"  (slee  list »)  Imported  frorii 
ab^d'forth.^  temporary  exhibition 
without  profit  within  the  United  States 
are  of  cultural  significance.  These 
objects  are  imported  pursuant  to  loan 
agreements  with  the  foreign  lenders.  I 
also  determine  that  the  temporary 
exhibition  or  display  of  the  listed  exhibit 
objects  at  the  American  Museum  of 
Natural  History  in  New  York  City,  New 


'  A  copy  of  thi*  list  ouy  be  obtained  by 
contacting  Mr.  R.  Wallaoe  Stuart  of  the  Office  of  the 
General  Counsel  of  USIA.  The  telephone  number  is 
a02-tB5-78e8.  and  the  addreM  it  Room  TOa  U.S. 
InfbnnaUon  Agency,  301  Fourth  Street  SW.. 
Waahingtoa  DC  20S47. 


York,  beginning  on  or  about  July  22. 

1988,  to  on  or  about  January  2, 1989,  at 
the  Museum  of  Science  in  Boston, 
Massachusetts,  beginning  on  or  about 
January  26,  )989.  to  on  or  about  May  14, 

1989,  and  at  the  Natural  History 
Museum  of  Los  Angeles  County  in  Los 
Angeles,  California,  beginning  on  or 
about  July  15, 1969.  to  on  or  about 
November  15, 1969,  is  in  the  national 
interest 

Public  notice  of  this  determination  is 
ordered  to  be  published  in  the  Federal 
Register. 

Date:  June  10. 1988. 
C  Normand  Poiriar, 

Acting  General  Counsel. 

[FR  Doc.  88-13461  Filed  8-10-88:  2:02  pm) 
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Sunshine  Act  Meetings 
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TNt  aMtlon  d  Itw  FEDERAL  REGISTER 
contains  noicM  of  moXInp  pubiMiad 
under  ttie  "Govomnwnt  in  ttw  flumhino 
Act"  (Pub.   L  94-409)  6  U.S.C.  5S2b(a)0). 


MWOUOT  MnfTV 

! 
)  DATS  10:00  a.m.,  Wedncf^ay, 
June  15, 1988. 

i4>CATiON:  Room  556,  Westwood  I 
Towers,  5401  Westbard  Avsnue.  ! 
Bethesda,  Maryland.  { 

STATUS:  Open  to  the  Public.  | 

MATTBis  TO  BE  CONSIOEREO:  Methylene 
Chloride  Petition 

Tbe  Commission  will  consider  petition  HP 
8&-1  from  the  Consumer  Federation  of 
America  requesting  that  the  Commission 
commence  a  proceeding  under  section 
2(q)(l)(B)  of  the  Federal  Hazardous 
Substances  Act  to  ban  products  containing 
methylene  chloride. 

FOR  A  RECORDED  MESSAGE  CONTAMINO 
THE  LATEST  AGENDA  MFORMATKM,  call: 

301-492-5709. 

CONTACT  KRSON  FOR  ADDITIONAL 

mformatwn:  ^eldon  D.  Butts.  Office 

of  the  Secretary,  5401  Westbard  Ave., 

Bethesda.  Md.  20207,  301-492-€80a 

June  9, 1988. 

Shddoa  D.  Butts,  , 

Deputy  Secretary. 

(PR  Doc  88-13488  Filed  fr-10-88;  2:22  pm] 


FARM  CREDIT  ADMINISTRATION 

Correction  of  Sunshine  Act  Meeting 
summary:  Pursuant  to  the  Government 
in  the  Sunshine  Act  (5  U.S.C  552b(e)(3)). 
the  Farm  Credit  Administration  gave 
notice  on  June  6, 1968  (53  FR  20717)  of 
the  regular  meeting  of  the  Farm  Credit 
Administration  Board  (Board)  scheduled 
for  lune  7, 1988.  This  noticed  is  to  revise 
the  agenda  for  the  meeting  to  move  an 
item  and  add  an  item  to  the  closed 
session. 

FOR  FURTHER  INFORMATION  CONTACT 

David  A.  Hill.  Secretary  to  the  Farm 

Credit  Administration  Board,  1501  Farm 

Oedit  Drive,  McLean,  Virginia  22101- 

509a 

ADDRESS;  Farm  Credit  Ackiinistratioo, 

1501  Farm  Credit  Drive,  McLean, 

Virginia  22102-5090. 

SUFFBMBfTARV  INFORMATION:  Parts  of 
the  meeting  of  the  Board  were  open  to 
the  public  (limited  space  available),  and 
parts  of  tbe  meeting  were  closed  to  the 


pubUc.  The  agenda  for  Ttaasday,  June  7, 
is  revised  as  follows: 

OpiB—sisB 

1.  final  Role  on  Simoltaneous  Servlae.  IZ  CPU. 

nxnao. 

2.  PfoposMl  ChugM  to  Finn  CNdtt  Systm 

Retiranent  nans: 

•  Springfieid  DistricL 

•  Texas  District. 

•  Farm  Credit  Corporation  of  America. 

3.  Proposed  Pam  Cntflt  System  DIsMet 

^nd  ai  Bariy  Retirement  Ftagrans: 

•  Bahimare  OtsMct. 

•  Texas  District 

•  Springfieid  District. 

4.  Proposed  Changes  to  Farm  Credit  System 

EKstrict  Severance  Plans: 

•  SL  Paul  District. 

•  Louisville  District 

•  Central  Bank  for  Cooperatives. 

5.  FCA  Policy  on  Prior  Approvals  Concerning 

Farm  Credit  System  iiuman  Resources 
Management. 

Closed  Sesaion  * 

6.  Mergers  of  the  Farm  Credit  System  Federal 

Land  Banks  and  Federal  Intermediate 
Credit  Banks; 

7.  Examination  and  Enforcement  Matters;  and 

8.  CEO  Compensation  of  Jackson  FICB  and 

BC. 
Dated  June  la  1988. 
David  A.  HiU, 

Secretary,  Farm  Credit  Administration  Board. 
[FR  Doc  88-19480  Filed  8-10-88;  1:10  pm) 

MUMQ  coot  STOB-OI-N 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Change  in  Subject  Matter  of  Agency 
Meeting 

Pursuant  to  the  provisions  of 
subsection  (e)(2)  of  the  "Government  in 
the  Sunshine  Act"  (5  U.S.C.  552b(e)(2)), 
notice  is  hereby  given  that  at  its  open 
meeting  held  at  2:00  p.m.  on  Tuesday, 
June  7, 1968,  the  Corporation's  Board  of 
Directors. determined,  on  motion  of . 
Chairman  L  William  Seidman, 
seconded  by  Director  ^.C.  Hope,  Jr. 
(Appointive),  that  Corporation  business 
required  the  addition  to  the  agenda  for 
consideration  at  the  meeting,  on  less 
than  seven  days'  notice  to  the  public,  of 
the  application  of  Athol-Clinton  Co- 
operative Bank,  an  operating  non-FDIC- 
insured  co-operative  bank  located  at  90 
Exhange  Street  Athol  Massachusetts, 
for  Federal  deposit  insurance. 

By  the  same  majority  vote,  the  Board 
further  determined  that  no  earlier  notice 


FMinlSegislv 
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of  the  change  in  the  sabjeet  matter  of  the 
meeting  was  practicable. 

Dated:  June  8, 1988. 
Federal  Deposit  Insurance  Corporation. 
RalMrtB.FMdiiMm 
Deputy  Executive  Secretary. 
[FR  Doc.  8&-13412  Filed  6-9-88;  4:42  pm] 
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'  SsMion  doMd  to  tiM  pubiio-axsmpt  panMnt  to 
5  U.S.C  SS2ii(cN«).  m.  m  and  (9). 


CORPORATION 

Change  in  Si^ject  Matter  of  Agency 

Meeting 

Pursuant  to  the  provisions  of 
subsection  (e)(2)  of  the  "Government  in 
the  Sunshine  Act"  (5  U.S.C.  552b(e)(2)). 
notice  is  hereby  given  that  at  its  closed 
meeting  held  at  2:30  p.m.  on  Tuesday, 
June  7, 1988,  the  Corporation's  Board  of 
Directors  determined,  on  motion  of 
Chairman  L.  William  Seidman, 
seconded  by  Director  C.C.  Hope,  Jr. 
(Appointive),  that  Corporation  business 
required  the  withdrawal  from  the 
agenda  for  consideration  at  the  meeting, 
on  less  than  seven  days'  notice  to  the 
public,  of  the  following  matter 

Memorandum  regarding  proposed  revisions 
to  the  Division  of  Liquidation's  delegations 
of  authority. 

The  Board  fiirther  determined,  by  the 
same  majority  vote,  that  Corporation 
business  required  the  addition  to  the 
agenda  for  consideration  at  the  meeting, 
on  less  than  seven  days'  notice  to  the 
public  of  the  following  matters: 

Memorandum  regarding  the  Corporation's 

corporate  activities. 
Recommendation  regarding  the  Corporation's 

assistance  agreement  with  an  insured 

bank. 

The  Board  further  determined,  by  the 
same  majority  vote,  that  no  earlier 
notice  of  the  cbcuiges  in  the  subject 
matter  of  the  meeting  was  practicable: 
that  the  public  interest  did  not  require 
consideration  on  the  matters  added  to 
the  agenda  in  a  meeting  open  to  pubUc 
observaticm;  and  that  the  matters  added 
to  the  agenda  could  be  considered  in  a 
closed  meeting  by  authority  of 
subsections  (cH2).  (c)f4).  (c)(8). 
(c)(9)(A)(ii),  and  (c)(e)(B)  of  die 
"Government  in  the  Sonsine  Act"  (5 
U.S.C  562b(c)(2).  (c)(4).  (c)(8). 
(cK9MA)(U).  and  (c)(9)(B)). 

Dated:  June  8, 1988. 


Federal  Deposit  Insurance  Coiporatioa 

Robert  B.  FeMmaa, 

Deputy  Executive  Secretary. 

[FR  Doc.  88-13413  Filed  d-»-«8;  4:42  pm] 
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FEDERAL  RESERVE  SYSTEM  BOARD  OF 
GOVERNORS 

TIME  aneIdate:  11.-00  a.m.,  Monday,  June 
2a  1988. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets 
NW.,  Washington,  DC  20551. 
STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  Employees. 

Anyjtems  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board;  (202)  452-3204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  S  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Date:  June  10, 1968.  -  " 

William  W.  Wiles, 
^retary  of  the  Board. 
[TO  Doc.  88-13490  Filed  6-10/88;  3:40  pm| 
BtLUNQ  COOE  •SM-ei-M 


NATIONAL  LABOR  RELATIONS  BOARD 

Open  Meeting 

TIME  AND  date:  10H»  a.m.,  Friday  July  1, 

1988. 

place:  Board  Conference  Room,  Sixth 
Floor,  1717  Pennsylvania  Avenue  NW., 
Washington,  DC  20570. 

status:  Open  to  public  observation. 

matters  TO  BE  CONSIDERED: 

Rulemaking;^-^  CFR  Part  103 
(Collective-Bargaining  Units  in  the 


Health  Care  bidustry). 


CONTACT  PERSON  FOR  MORE 

INFORMATION:  John  C.  Truesdale, 
Executive  Secretary,  National  Labor 
Relations  Board,  Washington,  DC  20570. 
Teleplione:  (202)  254-0430. 

Dated,  Washington.  D.C.,  June  10. 1988. 

By  direction  of  the  Board. 

lohn  C  Tiuesdale, 

Executive  Secretary,  National  Labor 
Relations  Board. 

[FR  Doc.  88-13472  FUed  ft-10-88;  3:14  pm] 

SaUNQ  eOOC  7S4f-«1^ 

NUCLEAR  REGULATORY  COMMISSION 

DATE:  Weeks  of  June  13, 20, 27,  and  July 

4,1988. 

PLACE:  Commissioners'  Conference 

Room,  11556  Rockville  Pike.  Rockville, 

Maryland 

STATUS:  Open  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  June  IS 

Thursflay,  June  16 
2M)  p.m. 
Briefing  on  Advanced  Light  Water  Reactors 
by  EPRI  (Public  Meeting). 
3:30  p.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed). 

Weel^of  June  2fr—TenUtlve 

Monday,  June  20 
1M)  p.m. 
Discussion  of  Management-Orgnanization 
and  Internal  Personnel  Matters  (Closed — 
Ex.4).  ^ 


'. 2:30  pjn. 


\ 


Briefing  on  Technical  Specifications 
Revisions  (Public  Meeting). 

Tuesday,  June  21 
\OiOO  a.m. 
Briefing  by  TVA  on  TVA  Reorganization 
and  Plant  Status  (Public  Meeting). 
2:00  p.m. 
Briefing  on  Proposed  Rule  on  Fitness  for 
Duty  (Public  Meeting). 

Friday,  June  24 
llfiO  a.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed). 


Week  of  June  27— TenUtive 
Monday,  June  27 

10:00  a.m. 
Briefing  on  Proposed  Rule  on  Early  Site 
Permits;  Standard  Design  Certirication: 
and  Combined  Licenses  for  Nuclear 
Power  Reactors  (Public  Meeting). 

Wednesday,  June  29 
10:00  a.m. 

Initial  Briefing  by  the  Advisory  Committee 
on  Nuclear  Waste  (Public  Meeting). 
\V30ha. 

Affirmation/Discussion  and  Vote  (Public 
•      Meeting]  (if  needed). 

Wed(  of  July  4— Tentative 

Tuesday,  July  5 
2:00  p.m. 
Briefing  on  Accountability  of  Radioactive 

Material  Used  by  Material  Licenses 

(Public  Meeting). 

Wednesday,  July  6 
10KX)a.m. 

Briefing  on  EEO  Program  (Public  Meeting). 
11:30  a.m. 

Affirmation/Discussion  and  Vote  (Public 
Meeting]  (if  needed). 

Thursday,  July  7 

ZM  p.m. 

Briefing  on  Continuity  of  Government 
Handbook  (Closed— Ex.  1). 

Note. — Afiirmation  sessions  are  initially 
scheduled  and  announced  to  the  public  on  a 
time-reserved  basis.  Supplementary  notice  is 
provided  in  accordance  with  the  Sunshine 
Act  as  specific  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  specific 
subject  listed  for  affirmation,  this  means  that 
no  item  has  as  yet  been  identified  as 
requiring  any  Commission  vote  on  this  date. 

TO  VERIFY  THE  STATUS  OF  MEETINGS 
CAU  (RECORDING):  (301)  492-0292. 

CONTACT  PERSON  FOR  MORE 

information:  William  Hill,  (301)  492- 

1661. 

William  M.  Hin,  Jr., 

Off  ice  of  the  Secretary. 
June  a  1988. 

[FR  Doc.  88-13473  Filed  6-10-88:  3:15  pmj 
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Part  II 

Department  of 
Transportation 

Federal  Highway  AdministFation 


49  CFR  Part  382 

Motor  Carrier  Safety  Standards; 
Controlled  Substanoes;  Notice  of 
Proposed  Rulemaking 


4«'^-ii;-,---,j 
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DEPARTMEHT  OF  TRANSPORTATION 

Federal  Mglnray  AdmMetration 

49CFRPM1382 

[FHWA  Docfcat  Na  MC-1 16]  | 

Motor  Cm  i  lei  Sefety  Stenderde; 

CentreSed  Subetancee 

i 

AOOiCv:  Federal  Highway 
Administration  (FHWA),  DOT. 
action:  Notice  of  proposed  rulemaking. 


r.  The  FHWA  is  requesting 
comment  on  a  proposed  rule  which   * 
would  mandate  chemical  testing  of 
interstate  or  foreign  commerce  drivers 
for  the  use  of  drugs.  The  impetus  for  this 
action  is  the  safety  and  health  concern 
associated  with  the  use  of  drugs  by 
these  personnel.  The  overall  goal  of 
testing  is  to  ensure  a  drug-free 
transportation  environment  which,  in 
turn,  would  reduce  accidents  and 
casualties  in  motor  carrier  operations.  In 
addition,  these  proposed  rules  seek 
comments  on  regulatory  alternatives  for 
rehabilitation  to  be  offered  by  motor 
carriers  to  drivers.  This  notice  of 
proposed  rulemaking  (NPRM)  was 
preceded  by  two  drug  rulemaking 
acti(Mia  which  were  published  in  the 
Fedatal  Register  on  May  13, 1986  (BMCS 
Docket  No.  MC-116,  Amendment  No. 
83-17,  51  FR  17568:  BMCS  Docket  No. 
MC-12a  Notice  No.  8ft-3.  51  FR  17572). 
The  latter  of  those  actimis  proposed  a 
drug  test  plan  (much  less  comprehensive 
than  proposed  here)  for  drivers  of 
hazardous  materials.  The  former 
requested  comment  on  specific 
questions  regarding  the  various  aspects 
of  a  drug  control  program  applicable  to 
interstate  or  foreign  commerce  drivers. 
The  intent  of  the  NPRM  is  to  consolidate 
the  subject  matter  of  the  previous 
actions  and  propose  a  comprehensive 
drug  control  program  applicable  to  all 
drivers  in  interstate  or  foreign 
commerce. 

DATC:  Comments  must  be  received  on  or 
before  September  12, 1988.  The  FHWA  is 
also  considering  holding  a  public  hearing 
on  this  proposal  and.  if  so,  will  announce 
the  time  end  place  of  the  hearing  in  the 
Fedard  Regiaiter. 

AOoaaii.  All  s^ed.  written  comments 
should  refer  to  the  docket  number  that 
appears  at  the  top  of  this  document  and 
must  be  submitted  (preferably  in 
triplicate)  to  Room  4205,  Office  of  the 
Chief  Counsel,  400  Seventh  Street,  SW.. 
Washington,  DC  205ea  All  comments 
received  will  be  available  for 
examination  at  the  above  address  from 
8:30  a jn.  to  3:30  pjn.  ET,  Monday 
through  Friday,  except  legal  holidays. 


RM  PIM1IKN  atFOMMATION  COMTACTt  ' 

Mr.  Thomas  P.  Holian,  Office  of  the 
Chief  Counsel  (202)  366-1350,  or  Mr. 
Thomas  P.  Koslowski.  OfBce  of  Motor 
Carrier  Standards  (202)  366-2881. 
Federal  Highway  Administration, 
Department  of  Transportation.  400 
Seventh  Street,  SW..  Washfaigton.  DC 
20590.  Office  hours  are  from  7-AS  ajn.  to 
4:15  p.m.  ET,  Monday  through  Friday, 
except  legal  hoUdays. 
SUPPUEMENTARV  mfotmAXtOHi  On  May 
13. 1986.  the  FHWA  published  a  final 
rule  which  amended  the  prohibitive 
language  of  the  medical  drug  standard 
for  all  drivers  in  interstate  or  foreign 
commerce  (BMCS  Docket  No.  MC-116, 
Amendment  No.  83-17;  51  FR  17568). 
Drivers  in  interstate  of  foreign 
commerce  were  prohibited  from  using 
any  Schedule  I  drug,  an  amphetamine,  a 
narcotic,  or  any  other  habit-forming 
drug. 

In  the  same  rulemaking  action,  the 
FHWA  incorporated  an  advance  notice 
of  proposed  rulemaking  (ANFRM)  (see 
51  FR  17572)  and  asked  several 
questions  relative  to  drug  testing.  These 
questions  were: 

1.  Should  the  FHWA  mandate  urine 
drug  screening  (pre-employment  and 
biennial)  for  all  interstate  or  foreign 
commerce  drivers? 

2.  Should  the  FHWA  only  state  it 
permits  urine  drug  screening  in  the 
regulation,  leaving  the  decision  to  the 
motor  carrier  and  the  examining 
physician  whether  to  perform  the  test? 

3.  Whether  urine  drug  screening  te 
mandated  or  optional,  should  the  urine 
drug  screening,  where  positive,  be 
automatically  subjected  to  more  specific 
and  sensitive  tests  for  further 
confirmation? 

4.  Should  the  list  of  prohibited  drugs, 
as  now  named,  be  changed  to  prc^bit 
use  of  all  drugs  in  the  Sdtedules  of 
ControUed  Substances  (SCS).  Schedules 
I  dirough  V,  21  CFR  Part  1308?  If  the  SCS 
is  adopted  in  its  entirety,  should  a 
provision  be  added  that  specifically 
addresses  instances  of  drivers  using 
SCS  drugs  under  doctor's  orders? 

The  comment  period  for  the  ANPRM 
closed  on  Aiigust  11, 1986.  Thirty-six 
comments  were  received,  some  with 
extensive  documentation.  In  general, 
there  was  strong  support  for  a 
comprehensive  drug  testing  program. 

The  FHWA  also  published  an  NFRM 
(BMCS  Docket  No.  MC-120,  Notice  No. 
86-3;  51  FR  17572)  in  the  Federal 
Register  on  the  same  date  as  the 
ANPRM  (May  13. 1986).  The  NPRM 
sought  comments  on  the  qualification 
and  disqualification  of  drivers* 
background  investigation  and  inqoiras 
into  the  drivers'  driving  records,  written 


examinations,  and  road  tests.  With 
regard  to  the  qualification  of  drivers,  the 
NmM  sought  comments  on  a  proposal 
to  amend  the  Federal  Motor  Carrier 
Safety  Regulations  (FMCSRs)  to  include 
a  drug  testing  standard  for  drivers  of 
certain  hazardous  materials-laden 
vehicles.  Comments  were  also  sought  on 
whether  the  proposed  drug  testing  plan 
should  be  mandated-or  be  a 
recommended  industry  practice.  There 
were  52  comments  to  the  docket.  Drug 
testing  and  the  penalties  proposed  for 
their  use  were  the  subjects  receiving  the 
most  comment.  The  majority  of  the 
commenters  gave  strong  support  for  a 
mandated  standard  of  drug  testing. 

It  is  the  intent  of  the  FHWA  to 
address  the  issues  of  both  of  these 
proposals  through  this  NTOM  which 
proposes  a  comprehensive  drug  control 
program  for  all  drivers  in  interstate  or 
foreign  commerce.  The  reason  for 
proceeding  with  a  comprehensive  drug 
control  standard  is  discussed  below. 

Interested  persons  are  invited  to 
participate  in  this  rulemaking  by 
submitting  written  data,  views,  or 
arguments.  Comments  should  include 
the  name  and  address  of  the  person 
making  them,  refer  to  the  docket  number 
that  appears  at  the  top  of  this  document, 
give  the  specific  section  of  the  proposal 
to  which  the  comment  applies  (question 
number,  if  applicable],  and  give  the 
reasons  for  the  comment.  Perscms 
desiring  receipt  adcnowledgroent  should 
enclose  a  stamped,  self-addressed 
postcard  or  envelope.  All  comments 
received  before  the  expiration  of  the 
comment  period  will  be  considered . 
before  final  action  is  taken  on  this 
proposal. 

Background 

Drug  Abuse  in  American  Society 

Drug  abuse  constitutes  a  major 
societal  problem.  Statistics  have  been 
compUed  and  reported  by  the  National 
Institute  of  Drug  Abuse  (NIDA)  and  by 
media  polls.  The  results  indicate  that  the 
use  of  drugs,  such  as  marijuana,  is 
widespread.  While  the  problem  appears 
to  be  "youth  centered"  in  that  the 
majority  of  users  are  in  the  younger  age 
categories,  the  problem  also  exists  in 
older  groups.  For  instance,  preliminary 
data  fit}m  die  1985  NIDA.  "National 
Survey  on  Drug  Abuse,"  indicate  the 
following: 

•  In  the  18  to  25  age  group,  22  percent 
of  the  youths  surveyed  reported  using 
marijuana  within  the  last  30  days« 

•  In  the  26  and  over  age  group,  there 
is  a  total  population  of  136,600,000.  The 
results  of  the  survey  show  the  following: 


— ^27  percent  of  this  age  group  reported 

using  marijuana  sometime  during  their 

life. 
—6.2  percent  of  this  age  group  reported 

using  marijuana  wiUiin  die  past 

month. 
—8.5  percent  of  the  age  group  reported 

using  cocaine  sometime  during  their 

Ufe. 
— 2  percent  of  this  age  group  reported 

using  cocaine  within  the  last  month. 

Because  of  statistics  like  the  above, 
the  public  is  concerned  that  an 
individual  who  uses  drugs  may 
jeopardize  the  personal  safety  of  others. 
There  is  widespread  public  belief  that 
persons  in  safety-affecting  occupations 
should  not  be  abusers  of  drugs. 

Public  Perception  on  Chemical  Testing 

POPULUS,  Inc,  and  Decision/ 
Making/Information  conducted  a 
national  survey  in  1986  on  madatory 
drug  testing  in  the  woricplace.  When  tiie 
respondents  were  asked  whether  certain 
occupational  or  demographic  groups 
should  be  subjected  to  mandatory  drug 
testing,  there  was  general  agreement 
that  the  following  occupational  groups 
should  be  tested: 

•  Airline  pilots  and  air  traffic 
controllers  (88  percent) 

•  PoUce  and  other  law  enforcement 
agents  (85  percent) 

•  Bus  drivers  (81  percent) 

The  researchers  concluded  that  the 
respondents  believed  "people  who  are 
responsible  for  the  physical  safety  of 
odiers  should  be  tested."  Transportation 
workers  affect  public  safety  and  the 
public  supports  testing  these  workers  for 
die  use  of  drugs.  POPULUS.  Inc.,  and 
Decision/Maldng/Information, 
"Mandatory  Drug  Testing:  a  Nation 
Divided  *  •  *  Or  Is  Itr*  Final  Report, 
Greenwich,  CT  (July  1986). 

Another  1986  survey  examined  the 
public's  attitude  towaird  drug  testing  of 
certain  occupational  groups.  American 
Viewpoint,  Ina,  conducted  a  national 
telephone  survey  of  1,000  respondents. 
The  results  indicate,  "by  a  margin  of  76 
percent  to  22  percent  Americans  agree 
that  the  drug  crisis  today  is  serious 
enough  for  mandatory  drug  testing." 
American  Viewpoint  Inc.,  used  a 
"forced  choice"  list  that  did  not  include 
the  transportation  modes  when  doing 
the  survey.  The  persons  surveyed  placed 
the  following  safety-affecting 
occupations  at  the  top  of  the  list  for 
mandatory  drug  testing: 

•  Police  and  firefighters  (84  percent) 

•  Members  of  the  armed  forces  (83 
percent) 

•  Doctors  and  nurses  (81  percent) 
Eighty  percent  of  the  respondents 

indicated  they  would  participate  in 
voluntary  testing  if  asked  to  do  so  by 


their  employers.  American  Viewpoint 
Inc.,  "U.S.  National  Survey." 
Alexandria,  VA  (August  1986). 

Based  on  the  above  information,  the 
FHWA  concludes  that  the  public  is;    .  ! 
concerned  about  drug  abuse  and  '■ 

supports  drug  testing  of  workers 
affecting  public  safety.  Although  drug 
abuse  is  more  prevalent  bmong  the  25 
and  under  age  group,  the  problem 
persists  in  all  age  groups.  The 
Department  of  Transportation  in  its 
regidatory  role  of  protecting  pubhc 
safety,  assumes  that  the  problem  of  drug 
abuse  among  transportation  workers 
does  not  differ  significanUy  from  that  in 
the  overall  population. 

Epidemiological  Studies 

An  approach  to  evaluating  the  effects 
of  drugs  on  transportation  safety  would 
include  a  program  to  determine  the 
presence  of  drug  use  in  an  adequate 
sample  of  accidents  and  the  collection 
of  data  on  the  incidence  of  drug  use 
among  all  drivers.  It  would  be  possible 
to  determine  whether  the  user  was 
overrepresented  in  the  accident 
population.  Over  a  period  of  years, 
analysis  of  this  kind  has  permitted  the 
Department  of  Transportation,  through 
its  National  Highway  Traffic  Safety 
Administration,  to  determine  the  role  of 
alcohol  in  highway  accidents.  Attempts 
to  obtain  post-accident  toxicology 
results  are  only  now  beginning  to 
provide  data  that  may.  in  combination 
with  careful  field  investigations,  provide 
sufficient  evidence  to  estimate 
accurately  the  involvement  of  drugs  in 
transportation  accidents. 

A  study  of  440  fatally  injured  young 
California  drivers  detected  alcohol  in  70 
percent  of  the  drivers,  marijuana  in  37 
percent  and  cocaine  in  11  percent  Each 
of  24  other  drugs  was  detected  in  fewer 
than  5  percent  of  the  fatally  injured 
group.  The  authors  concluded  that  only 
alcohol  could  be  clearly  "associated 
with  crash  responsibility"  within  the 
limitations  of  the  available  data,  and 
that  the  role  of  marijuana  in  automobile 
crashes  warrants  further  investigation. 
Williams,  Peat  Crouch.  Wells,  and 
Finkle,  "Drugs  in  Fatally  Injured  Young 
Male  Drivers,"  Public  Health  Reports 
100:19-25  (1985). 

Another  study  examined  the  presence 
of  alcohol  and  drugs  among  497  drivers 
injured  in  motor  vehicle  accidents  and 
treated  in  a  Rochester,  New  York, 
hospital.  Thirty-eight  percent  of  the 
drivers  had  alcohol  and/or  another  drug 
in  their  systems.  Alcohol  was  found  in 
25  percent,  marijuana  in  9.5  percent  and 
tranquilizers  in  7.5  percent  These 
results  were  considered  conservative, 
because  the  drivers  were  not  required  to 
provide  blood  samples  and  many 


refused.  Teriiune  and  Felt  'The  Role  of 
Alcohol,  Marijuana,  and  Other  Drugs  in 
the  Accidents  of  Injured  Drivers," 
NHTSA  Technical  Report  DOT-HS-80ft- 
181  (Revised— March  1982). 

As  the  foregoing  studies  indicate,  in  a 
number  of  instances  people  may  have 
used  both  drugs  and  alcohol.  The 
multiple  drug  phenomenon  suggests  the 
hazard  of  relying  on  countermeasures 
directed  exclusively  to  alcohol  and 
complicates  the  evaluation  of  drug 
involvement.  This  dilemma  is 
particularly  critical  when  it  is 
considered  that  workers  may  use  drugs 
other  than  alcohol  on  the  job  to  avoid 
detection  by  their  employer. 

The  Problem  of  Drugs  in  the  Motor 
Carrier  Industry 

The  motor  carrier  industry  is  a 
heterogeneous  group  of  business 
entities.  The  various  entities  that  make 
up  the  motor  carrier  industry  vary 
tremendously  in  size.  They  range  from 
single  owner-operators  to  vast 
multinational  corporations.  The  lengths 
of  trips  range  from  short  intracity  to 
transcontinental.  Motor  carriers  may 
transport  between  fixed  terminals  or,  on 
demand,  to  any  destination.  Drivers 
rarely  are  subject  to  direct  observation 
by  supervisors.  Thus,  the  motor  carrier 
industry's  varying  operational  patterns, 
mixed  and  scope  of  operations,  and  lack 
of  direct  supervision  make 
characterization  of  the  industry  and  the 
application  of  drug  testing  standards 
very  complex  issues. 

A  few  generalizations,  however,  can 
be  made.  Because  truckers  and.  to  some 
extent  bus  drivers  work  for  the  most 
part  unsupervised,  employer 
surveillance  and  detection  of  drug  use 
can  be  difficult.  Within  the  motor  carrier 
industry,  driving  may  require  irregular 
hours  and  long  periods  on  the  road, 
which  may  prompt  some  drivers  to  turn 
to  stimulants  to  maintain  alertness. 

In  addition,  in  some  instances 
shippers  may  put  pressure  on  drivers  to 
deliver  goods  by  a  specific  time  that  the 
drivers  are  unable  to  complete  without 
violating,  for  example,  the  hours-of- 
service  regulations.  This  pressure  may 
cause  drivers  to  seek  to  stay  awake 
longer  and  lead  to  the  use  of  stimulants 
like  amphetamines  to  meet  the 
timetable.  This  use  thus  becomes  one  of 
economic  need,  rather  than  merely 
recreational.  The  FHWA  recognizes  this 
potential  problem  and  is  seeking  to 
increase  enforcement  of  its  appUcable 
regulations  to  dissuade  drivers  from 
violating,  for  example,  the  hours-of- 
service  regulations.  The  FHWA  has 
taken  action  in  conjunction  with  the 
States  under  the  Motor  Carrier  Safety 
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eafoieeneiit  af  aff  of  flie  motor  caiTier 
safety  regtyetions,  including  the  hoars* 
(rf-seflvce  ra<)aimnent9.  For  Ae  jrears 
1966  and  1987  diere  were  flpproximslely 
9a,O0O  and  156.'0OO  idenfified  vjefethms 
of  tfK  honrs-of-aerrice  ru<piireiBetHt 
discovefed  iMpectively,  aad  of  flieee 
there  were  apprmdraat^y  34iOOB  aad 
51,000  vlolaOone  which  leaoAeif  ln< 
piacii^  the  driver  entrof-service.  ii| 
addition,  the  recent  trend  towards 
computerizafien  ef  the  drieeft  ie«  twoka 
will  aid  in  ontting  down  tlie  nanoer  ef 
violayona  of  the  hours-af-eervke 
regelationss  bwreesed  enforeement  (S 
but  one  aspect  of  the  prebleni,  be(  ft^^^-^ 
leaves  luueeolved  a  means  to  prevent 
shippers  from  placing  imposaibla 
burdens  on  drivers.  The  PHWA  has 
identified  driver  fafigne  end  oempVence 
with  the  hour-of-eerviee  requirements  as 
a  high  priority  national  problem  area 
and  is  proposing  a  series  of  research 
pio|ec(e  to  cBiaiyae  die  problem  and 
possible  fcwedies. 

The  PHWA  requests  comments  on 
ways  to  design  the  program  to  address 
spedficaHy  the  types  of  problems 
caused  by  drug  use  in  die  trucking 
indusfry,  especially  problems  associated 
with  the  use  ef  stimulants.  Connnenl  is 
aleo  requested  on  how  the  rule  will 
affect  the  potential  question  of  stopper 
pressare  on  drivers. 

Finally,  the  PWHA  is  very  interested 
in  receiving  any  additional  data  on  the 
use  of  controlled  substances  by  drivers 
of  commercial  motor  vehicles. 

Data  concerning  drug-invohred 
highway  accidents  and  drug  use  among 
truck  and  bus  drivers  are  scarce. 
However,  thelnsivance  Institote  for 
Midway  Saflsty  conducted  a  study  at 
wei^  stations  in  Tennessee  in  lale  1986 
in  whialk  fJTick  drivers  were  interviewed 
and  laaiitflir  drugs.  Three  hundred  and 
nrly*iiwe  tracltjr-trailer  drivers  were 
randomly  sttipped  and  re<piested  to 
participate  anonymously  fn  tSsa  test;  12 
percent  declined.  The  study  of  body 
flaid  analysis  indicated  that  29  pencent 
of  tile  drivers  tested  positive  for  drugs 
with  the  potential  for  abuse.  Piftaen 
percent  tested  poeitive  for  marfjuaiw 
metabolites,  2  pereeitt  tested  positive  tot 
cocaine,  less  dian  1  percent  tested 
positive  for  alcohol,  Ave  percent  tested 
positive  for  preacrfption  stlnniiants  ((,#., 
amphelamlne,  metfaampftetandne,  ap" 
ptienterenflej  ano  12  percent  teatev' 
positive  for  nonprescrfptloii  stianrihats 
(i.e.,  piienytpropanolaiiiiiie,  epbeufBMf 
or  pseadoepheAtM)  wifefi  ara 
generaffy  ased  hi  eveg-tlie-€ooBtai  diet 
and  cald  pffls.  These  fignres  d»aot 
estaollSn  liifunuatfuR  on  Impalfinesiti 
Usually,  a  Mood  measureuienf  n 


reqcdred  to  consider  wtxtbet 
impairment  exlsta.  MoodaiaasaKltaeitta 
showed  mfttjuana  (tested  f^rTHC,  the 
piimaiy  psyuhoactlaa  coiistfioait  af 
mariiaanal^at  3  pereant.  cocaltie  at  fess 
than  1  perceat,  andttimafantft 
(prescnptton)  at  3  percent.  Whefftar 
theae  Mood  measuNraenta  esfaUlah 
impairmeat  is  not  commented  on.  the 
study.  A.IC.  Lund  et  si.  "Bnv  \he  by 
Tractor-Trafter  EMvera,"  lasoraftca 
Institate  for  Hl|^way  Safety, 
Wa8hfm|toii..t)C,  funaiflBT: 

The  FffWA  dees  not  dispute  the 
professionalism  of  n^t  driver*  In  the 
motor  carrier  Indust^.  Nevertheless, 
given  the  growing  ptiblic  cansem  about 
drug  use  and  the  pabUc  eap^ast  for 
testing  woikers  affecting  public  safe^ 
the  PHWA  is  proposing  rules  to  require 
chemical  testltig  for  commercial  motor 
vehicle  drivers  in  order  to  reduce  risks 
associated  with  drug-related  aoddsnts. 

JuiisdktiaB 

Authority  pertaining  to  motor  carrier 
safety  has  been  delegated  to  the  Federal 
Highway  Administration  (PHWA).  49 
U.S.C.  1(M  (1982  and  Sopp.  IB  I98S)  and 
49  CPR  1.48  (1986).  Under  48  U.S.C.  »10Z 
(196Z  ft  9oni.  m  198S),  the  PHWA  may 
prescribe  requirements  for  the 
qflahfhaitions  and  maximum  hours  at 
service  of  employees  and  the  safety  ef 
operation  and  equipment  of  motor 
carriers.  For  purposes  of  this  section, 
motor  carriers  include  for^hire  motor 
carrieia  of  passengera  or  property  and 
private  motor  carrien  of  proper^ 
operating  fn  interstate  on  foreign 
commerce.  Motor  veUdes  sabjeet  to  this 
regalatoiy  authority  are  not  I&nfted  by 
site  or  weight  Under  Oils  aotharf^,  the 
FUWA  has  established  the  FMCSRs,  49 
CPR  Parts  390-399. 

Section  2D6  of  the  Motor  Carrier 
Safet/ Actof  1984  {/Utf.  mAm,  tI.S.C. 

2s«8  (Supp.  or,  naq;  *Mia  m 

Federal  safety  stasdMbte  aaiitlriied 
for  motor  vehfclea  that,  at  a  atftttttam, 
ensure  that— 

(a]  Commercial  motor  vehictea  am 
saf^  maintained,  equipped,  laadM^ 
and  operated; 

fb]  The  reaponsibffities  impoaadi 
operetore  of  coifflnefcfal  motv^ 
do  not  impair  (heir  ability  to 
sQCh  vehiclies  safely; 

tcj  The  physical  comfidon  of 
opera  ton  of  commercial  mofor 
is  adeqaala  to  enaMe  them  fa 
such  vehtcfes  saJdy:  md 

(d)'Tbv  aperatioB  of  eoffimeraStf  aiMor 
vehicles  does  not  have  detetertaoa 
effects  on  ^  phyiical  condition  af  such 
operatore. 

Tfdr  regulatory  autfaortty  Is  applfeabfe 
to-fbr-hire  and  private  motor  canten 
operating  commercial  motor  veMdea  in 


iataniaie  ^fonign  coauaaice.  A 
eominardal  motor  vehfde  fa  defined  fo 
the  1964  Act  as  a  vehicle  used  in 
interstate  at  hnigfi  commesca  if  f&e 
vehide — 

(a)  Has  a  gross  vahicb  waiflbimting 
of  10,001  oc  Itoia  pounds; 

(b]  Is  designed  to  transport  more  than 
15  yesengeia»  inffladinf  fc»  drtver.  er 

Ce»IaB«adto^myM>si«  haaatiniis 
materiak  in  a  oamtity  sa^akanft  tlte 
vehicle  to  be  placaidad  under  ue 
Hazardoua  Matariata  KaguJatfens,  49 
CFR  Parts  171<-17ft  (^086), 

The  PHWA  haa  aslabliahed 
regulations  partafaiim  U>  Ifca  aaa  of  Awga 
by  drivere  c^  BRrtor  vehidas  ifc  intawtata 
or  foreign  commerce.  These  regulations 

Under  the  CoaMnawiatMotot  V^de 
Safety  Act  af  MSa  sacttw  lOOM  (a)  and 

(b)  of  Pub.  l^  i»«7%  itta  Xft  MO  Slat. 
3807-477  (198^  GOogreaa  recanfly 
adAaasad  aiaohat  aaid  dniy  oaa  i^ 
comnwrcinl  wMar  vehide  dilwers  and 
authorised  IbaSauatary  to  diatpralify 
drivers  who  opasata  antar  wliiaies 
while  under  the  ioBmemee  of  aiBOlioi  or 
drugs.  These  Federal  diafaaMlaatiaBs 
apply  to  iaifcaalfflls  drtvan  aa  aN#  ai 
those  operating  vAidaa  in  lataNtate  or 
foreign  conmetoa. 

Also,  under  subtitle  T  of  fttle  I  of  ihe 
Anti-Drug  Abase  Act  of  1988  (P^.  L  99- 
570,  sectton  1071, 100  Stat.  3207^251^,  it 
is  a  Federal  erima  for  the  operator  of  a 
comndB  tan  Ml  (I.e.,  tm  carrier,  a 
neaping  ear  caiiiar,  a  bus  transpornng 
passengers  iir  uitantate  connneroe,  a 
water  common  canrter,  an  air  riuuauou 
carrier}  to  operate  under  die  influence  or 
alcohol  or  a  contreued  sabatanoe.  The 
maxiitnm  petfEMifMi  upon  conviction  are 
5  years'  imprlsonmeirf  and  a  $1O.0DO 
fine.  This  Fedesai  lawis  codified  at  18 
U.S.GA.  aectioa  Stt  (West  Sopp.  1987): 

Tha  PMWA  lliaaaitopted  regufetlanr 
which  pruliilifl  fte  asa  by  a  driver  of  a 
Schedtde  f  drug  or  othef'  substance,  an' 
amphetamine,  a  narcdtlci  or  any  other 
haMt'formuig  (friMp  4tCPR  39t.41(bni2) 
(iffiT).  A  dHvier  miff  oses  sach  a  drag  is 
not  qualified  tvajperete  a  motor  vehide 
in  intentate  or  foreign  cumineire.  49 
CFR  daft.rtfbtefty^-  Unqaaltffod 
petaons  who  upeiate  motor  vehicles  tif 
interstate  or  foteigir  commerce  are 
aub|iect  ttr  atVH'and  crtminaT  peaaitlte. 
49  U.S.C  5aftd  (m2  ft  Sopp^  St.  fWSJ. 

The  PHWA  fcaa  laaoeif  spadftc 
regulations  pisohi6Ml|f  tliaopeMtiaaof 
a  laKttor  vridcie'  when  drugs  et^ 
involved  Itdat^  proviiws  that  a» 
driver  shaU  be  en  duhr  aad  possess^  ba 
under  die  {nffaettce  af^ovuse  a  Safeadule 
I  drug  dr  Otharsubsthaoe,  ua. 
amphetamlaa.  a-narcotic.  or  any  other 
substance,  to  a  degree  whidi  renden  (ha 


driver  incapaUa  of  safely  operatiog  a 
comonraial  OMter  vahida.  48  CPR 
392.4(a)  (1987).  TMs  proviaioa  does  not 
apply  to  the  poascssioa  or  uae  of  a  drug 
administered  by  or  under  the 
instructions  of  a  irfiysidon  who  has 
advised  the  driver  that  the  drug  wiB  not 
affect  the  drivei^s  ability  to  safely 
operate  the  vehide.  40  CFR  39Z.4(c). 
Also,  this  section  does  not  prohibit  the 
"possession"  of  a  drug  which  is 
manifested  and  transported  as  part  of 
the  shipment.  4§  CPR  302.4(d). 

Under  49  CFR  991.15.  upon  a 
conviction  for  driving  under  ihe 
influence  of  a  prohibited  drug,  the  driver 
is  disqualified  for  at  least  1  year  and  up 
to  3  yeen  depending  on  previous 
convictiomi. 

Also,  section  12008  of  die  Conunerdal 
Motor  Vehicle  Safety  Act  of  1886,  Pub. 
L  00-570,  title  XII,  100  Stat.  3207-178 
(1986),  disqualifies  a  chiver  for  1  year 
&om  driving  a  commercial  motor  veMcle 
in  intrastate,  interatate  or  foreign 
commeroe  if  found  to  have  committed  a 
first  vidadoB  of  driving  a  conuaerdal 
motor  vehicle  whik  under  tha  influence 
of  alcohol  or  a  controUed  substance.  If 
such  a  driver  wa»  transporting 
hazardous  matariala  cargo,  the 
disqualification  period  is  3  years.  A 
second  offanaa  will  re«nU  in  a  lifetiiaa 
ban  fimn  dtiviag  coaunerciaUy  uolesa 
the  Secretary,  by  regulation,  reduces  the 
penalty  to  no  less  than  10  yean. 

The  FHWA  has  prohibited  unlawful 
drug  use  by  a  driver  of  a  eonmerdal 
motor  vehide  in  interstate  er  foreign 
commerce.  It  has  not  specifically 
required  that  a  driver  be  subject  to 
chemical  testing  to  confirm  that  he  or 
she  complies  wi&  this  requirement  The 
FHWA  currendy  reKea  on  the  motor 
carrier  and  tfie  examining  physidan  to 
determine  whether  a  driver  uses  drugs. 
However,  the  PHWA  believes  that 
driver  examinations  may  not  be 
suffident  to  reBably  detect  die  use  of 
drugs.  The  FHWA  proposes  to  minimize 
this  possibility  by  requlrhig  a  driver  to 
be  chendcaBy  tested  for  drag  use.  The 
FHWA  also  believes  dnt  drug  testing 
wfil  deter  drug  use. 


PoU(9 

It  ia  tha  policy  of  dia  PHWA  that 
driven  on  tiM  highways  of  ear  Nation 
should  be  free  of  drugs.  To  detect  and 
deter  tha  asa  of  drags  by  bus  aad  fruck 
drivers,  this  prepoaed  role  would  raqoira 
motor  cairien  to  eatabUah  a  program  of 
five  typaa  of  driver  taethif  for  tha  use  of 
oonttailad  sabetencaa;  fta-aaqifoyinent. 
periodic  (Uannial).  post  accidawt. 
reasonable  eaasa.  md  i— doai  drag 
testing  The  teatitig  iwacaduiea  tvoald 
protect  individual  privaqr.  enawa 
accoiBitabiiity  and  iatefrity  ef 


spedmeaa.  raqaire  oonfirmadon  of  all 
positive  sereening  tests,  mandate  the 
use  af  lafcontoriea  opareting  within  the 
gaidelines  astabliahad  by  die  U.S. 
Department  of  Health  and  Hnmaa 
Services,  provide  oenfidentiality  for  test 
results  and  medical  histories,  and 
ensure  nondiscriminatory  testing 
methods.  The  FHWA  proposes  to 
require  afl  motor  carriere  covered  by 
this  rale  to  establish  effective  drug 
abuse  prevention  programs  for  drivers. 

Proposals 

Goals  o/  Testing 

The  overall  goal  of  testing  is  to  ensiu^ 
a  drug-free  transportation  environment 
which,  in  turn,  would  reduce  accidents 
and  casualties  in  motor  carrier 
operations. 

Under  this  proposal,  a  driver  may  not 
use  controlled  substances  on  or  off  duty. 
In  this  proposal,  the  terms  controlled 
substances  and  drugs  are  synonymous. 
If  controlled  substance  use  is  detected, 
an  individual  is  unqualified  to  drive  a 
commereial  motor  vehicle  involved  in 
interstate  commerce.  A  driver  could  not 
be  hired  or  used  (unless  the  driver 
completed  a  rehabilitation  program)  if 
he  or  she  has  a  confirmed  positivs  drug 
test  as  a  result  of  a  pre-employment, 
periodic,  reasonable  cause,  or  random 
test  In  these  instances,  a  motor  carrier 
may  consider  retesting  at  a  later  date, 
depending  on  its  company  polides, 
those  who  test  positive  for  controlled 
substances. 

For  post-acddent  testing,  driver's 
refusal  to  give  a  saaqtle  if  he  or  she  is  so 
able  or  a  confirmed  positive  test  for 
controlled  substance  use  would  result  in 
a  letter  <d  disqualification  issued  fay  the 
FHWA.  The  letter  would  disqualify  a 
driver  bom  driving  for  at  least  a  1-year 
period.  In  all  cases  of  a  positive  test  the 
driver  is  nsedkally  unqualified  until 
sach  time  as  the  driver  no  longer  uses 
controlled  substancaa,  tests  negative  for 
controlled  substances,  aad  is  medically 
recertified. 

Drag  testing  and  sanctions  for  use  will 
help  discourage  subetance  abuse  and 
rachice  absenteeism,  accidents,  health 
care  costs,  and  odier  drug-related 
problems.  It  will  act  as  a  deterrent  to 
those  individttals  vdio  might  be  tempted 
to  try  drugs  for  the  first  time  or  who 
currently  use  drags.  Finally,  drag  testing 
will  protect  the  health  and  safoty  of  the 
employaes  of  motor  carrien  and  other 
users  of  the  highway  system  through  the 
early  identification  and  referral  for 
treataaat  of  worken  with  drag  abuse 
proUama. 

lUs  NFRM  proposes  specific 
reqidraments  for  testing  procsdores  and 
rehabilitation  programs.  As  noted 


below,  the  FHWA  realixas  that  some  of 
these  re^airements  may  be  difficult  to 
implement  eS  proposed.  This  may  be 
espedally  true  for  small  motor  carrien 
and  owner-operatois.  The  policy 
statement  included  in  the  NPRM  is  the 
basis  on  which  this  proposal  was 
developed.  The  FHWA  is  interested  in 
comments  on  ways  in  which  this  policy 
can  be  carried  out  through  procedures  or 
programs  without  the  need  for  detailed 
regulatory  requirements.  For  example, 
should  FHWA  permit  programs 
developed  by  consortiums  of  motor 
carriere  or  motor  carrier  or  driver 
associations  to  be  used  in  lieu  of  the 
following  FHWA  proposed  spedfic 
program?  As  noted  elsewhere  in  this 
preamble,  the  FHWA  is  also  interested 
in  the  feasibility  and  effectiveness  of 
having  FHWA  approve  company- 
specific  programs.  If  this  approach  is 
adopted,  an  industry-wide  program, 
developed  by  associations,  may  be  a 
viable  and  expedient  mechanism  to 
implement  drug  abatement  programs.  In 
addition,  this  type.of  approval  may 
provide  more  flexibility  to  the  industry. 
If  so,  the  FHWA  requests  detailed 
comments  on  how  such  an  approval 
program  would  be  implemented.  The 
FHWA  believes  that  any  divergence 
fitim  the  proposed  spedfic  program 
would  have  to  comply  with  the  poHcy 
statement  Therefore,  comments  on  diis 
issue  should  address  die  spedfic 
elements  of  the  policy  statement 

Test  Administration 

Pre-employment 

The  FHWA  proposes  to  require  motor 
carrien  to  ensure  that  driver-applicants 
are  chemiceUy  tested  for  evidence  of  the 
use  of  controlled  substances.  A  urine 
spedmen  would  be  used  for  testing 
purposes.  An  applicant  who  tests 
positive  (cmifirmed  positive)  for  the  use 
of  a  controlled  substance,  which  is 
prohibited  under  40  CFR  391.41(b)(12), 
wotild  be  medically  unqualified.  Tlie 
driver  cannot  use  controlled  substances, 
must  test  negative  for  controlled 
substances,  and  must  be  medically 
certified  to  drive  for  a  motor  carrier.  A 
driver-applicant  who  refuses  to  be 
tested  could  not  be  medically  certified 
nor  drive  for  a  motor  carrier  until  he  or 
she  tests  negative  for  controUed 
substance  use. 

A  motor  carrier  would  be  responsible 
for  ensuring  that  tasting  ia  carried  out 
according  to  the  requirements  of  the 
proposed  rule,  for  receiving  and 
maintainisg  documentation  of  the 
results  for  hired  driven  for  3  years,  and 
for  notifying  applicants  of  die  results. 


yjW-Wt 
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A  Biotor  carrier  would  be  held 
responsible  for  ensuring  that  a  driver- 
applicant  is  tasted  prior  to  emi^oynient. 
However,  a  driver  who  is  regularly 
employed  by  a  motor  carrier  could  be 
hired  temporarily  by  another  motor 
carrier  on  the  basis  of  a  negative 
controlled  substance  test  from  the 
primary  motor  carrier  if  the  driver  meets 
the  requirements  of  §  391.65  of  the 
regulations. 

The  FHWA  is  concerned  about  the 
special  circumstances  that  may  confront 
an  owner^perator  who  leases  his  or  her 
service  to  other  motor  carriers  over  the 
course  of  a  year.  We  believe  that 
employers  and  the  public  should  be 
assured  that  owner-operators  and  other 
drivers  are  not  impaired  by  the  use  of 
controlled  substances.  When  leasing  his 
or  her  services,  the  driver  would  not  be 
exempt  from  pre-employment  testing. 
We  request  comments  on  the 
practicality  of  requiring  multiple  tests 
for  these  drivers  and  possible  workable 
alternatives  for  assuring  that  they  do  not 
abuse  controlled  substances. 

Periodic 

The  FHWA  proposes  that  all  drivers 
be  biennially  tested  for  the  use  of 
controlled  substances.  A  urine  specimen 
would  be  used  for  testing  purposes.  A 
motor  carrier  would  maintain  written 
documentation  that  such  testing  shows 
no  evidence  of  the  use  of  controlled 
substances.  Drivers  would  be  tested  as 
part  of  their  routine  medical 
examination  every  24  months  and 
certified  initially  upon  entrance  into  the 
industry.  A  driver  who  tests  positive  for 
controlled  snbstance  use  would  be 
medicaUy  unqualified.  In  order  to  drive 
for  a  motor  carrier,  the  driver  must  not 
use  controlled  substances,  must  test 
negative  for  controlled  substances,  and 
must  be  medically  recertified.  A  motor 
carrier  would  be  responsible  for 
assuring  that  testing  is  done,  for 
notifying  drivers  of  the  results,  and  for 
receiving  and  maintaining 
documentation  of  the  results  for  the 
required  3  years. 

Because  the  date  of  periodic  testing  is 
known  to  the  employee,  an  individual 
who  uses  drugs  could  stop  taking  them 
prior  to  the  test  in  order  to  avoid 
detection.  However,  not  all  individuals 
would  have  sufficient  control  over  their 
drug  use  to  do  so.  Periodic  testing  would 
have  the  advantage  of  being  less  costly, 
since  it  would  be  performed  during  an 
already  xequimi  exam.  Because  of  the 
scheduled  nature  of  periodic  testing, 
comment  is  requested  concerning  its 
effectiveness.  Should  this  type  of  testing 
be  a  part  of  all  future  drug  programs,  or 
should  it  be  phased  out  after  several 
years  when  the  other  forms  of  testing 


are  established  and  working  smoothlyr 
Periodic  testing  would  appear  mora 
likely  to  detect  dependent  drag  users  as 
opposed  to  casual  users.  After  an  initial 
round  of  periodic  testing,  most  of  the 
dependant  users  should  be  detected 
and.  therefore,  the  benefits  of  additional 
periodic  testing  may  decrease.  The 
FHWA  is  also  considering  only 
requiring  periodic  testing  once  for  each 
driver.  This  alternative  would 
significantly  cut  down  on  the  costs  of 
testing,  and  in  light  of  other  testing 
measures  such  as  pre-en^pfbyment  and 
random  testing,  commenters  should 
address  the  costs  and  benefits 
associated  with  this  alternative.  How 
are  the  benefits  affected  after  the  driver 
is  tested  once? 

Post-accident 

Post-accident  testing  is  a  necessary 
part  of  a  drug  prevention  program.  In 
addition  to  providing  a  deterrence  to 
controlled  substance  use.  the  data 
collected  from  the  tests  will  provide 
valuable  information  on  the  association 
of  controlled  substance  use  and  motor 
carrier  accidents.  Such  data  will  be 
useful  in  identifying  problems  and 
establishing  effective  countermeasures. 

The  FHWA  proposes  mandatory 
testing  for  operators  of  commercial 
motor  vehicles  involved  in  fatal 
accidents.  The  limitation  to  fatal 
accidents  is  purely  a  practical  matter, 
and  this  proposed  regulation  should  not 
be  interpreted  to  prohibit  carriers  frt)m 
testing  operators  involved  in  other 
categories  of  accidents.  In  1965,  there 
were  approximately  40,000  interstate  or 
foreign  commercial  motor  vehicle 
accidents  reported  to  FHWA.  2.161  of 
which  involved  a  fatality,  including  416 
in  which  the  driver  of  a  commercial 
motor  vehicle  was  killed. 

A  motor  carrier  would  be  responsible 
for  ensuring  that  testing  is  done  in  the 
prescribed  manner  after  a  fatal  accident 
A  fatal  accident  is  defined  as  one  in 
which  a  fatality  occurs  within  24  hours 
of  the  accident.  Testing  would  be  done 
as  soon  as  possible,  but  no  later  than  12 
hours  after  the  fatality.  The  test  results 
would  be  sent  to  FHWA  within  24  hours 
after  receipt  If  testing  Is  not  done,  the 
motor  carrier  would  be  required  to 
furnish  an  explanation  and  attach  it  to 
the  FHWA  accident  report 

Post-accident  testing  would  require 
the  driver  to  go  to  a  collection  site  and 
provide  a  urine  sample  within  12  hours 
of  the  fatality.  A  124iour  period  was 
selected  because  the  FHWA  believes 
that  testing  within  12  hours  wiU  detect 
most  individuals  who  used  prohibited 
drugs  a  short-time  prior  to  the  acddbnt 
Furdiermore.  this  timeframe  takes  into 
consideration  die  mjrriad  factors 


(geographic  isolation  of  the  accident, 
lata  notification  of  the  accident  to  the 
motor  carrier,  injury,  etc.)  which  could 
delay  collection  of  a  sample. 

Currently,  f  394.7  requires  a  motor 
carrier  to  notify  die  FHWA  as  soon  as 
possible  after  a  fatal  accident  We  are 
now  proposing  that  additionally,  the 
motor  carrier  would  provide  a  post- 
accident  toxicological  test  result  to  the 
FHWA  within  24  hours  of  its  receipt 
from  the  laboratory.  The  FHWA  would 
review  the  post-accident  toxicological 
test  result  and  in  the  case  of  a 
confirmed  positive  test  report  or  a  driver 
who  refuses  to  be  tested,  would  issue  a 
letter  of  disqualification  to  the  driver 
and  a  copy  to  the  motor  carrier.  The 
letter  of  disqualification  would  notify 
the  driver  that  he  or  she  is  disqualified 
bom  driving  a  commercial  motor  vehicle 
in  interstate  or  foreign  commerce  for  a 
period  of  at  least  1  year  from  the  date  of 
the  letter.  The  letter  would  also  state 
that  the  driver  has  die  right  to  petition  to 
the  issuing  official  to  resdnd  die  letter 
or  to  petition  the  Associate 
Administrator  for  review  of  the 
disqualification  under  49  CFR  Part  386. 
At  the  end  of  the  disqualification  period, 
the  driver  cannot  use  controlled 
substances,  must  test  negative  for 
controlled  substances,  and  must  be 
medically  recertified  in  order  to  drive 
for  a  motor  carrier. 

The  purpose  of  this  provision  is  to 
enable  the  FHWA  to  take  immediate 
action  against  a  driver  involved  in  a 
fatal  accident  who  has  violated  the 
controlled  substance  prohibition. 
However,  a  driver  in  this  situation  may 
face  a  period  of  disqualification  longer 
than  1  year,  as  well  as  criminal  or  civil 
penalties.  In  certain  cases,  a  State  or 
local  criminal  conviction  is  cause  for 
disqualification  under  the  FMCSRs. 
Under  49  CFR  391.15  of  die  FMCSRs.  if  a 
driver  is  convicted  by  a  State  or  local 
court  for  a  first  offense  driving  a 
commercial  motor  vehicle  under  the 
influence  of  a  narcotic,  the  driver  is 
automatically  disqualified  fitim  driving 
a  commerciaJ  motor  vehicle  in  interstate 
or  foreign  commerce  for  a  1  year  period. 
This  disqualification  is  consistent  with 
the  Commercial  Motor  Vehicle  Safety 
Act  of  1986. 

The  FHWA  is  aware  of  the  difficulties 
in  establishing  a  post-accident  testing 
program,  and  is  especiaUy  concerned 
about  the  process  of  assuring  proper 
testing  procedures  when  the  involved 
driver  is  geop-aphicaUy  far  removed 
frtim  the  resp<Hisible  motor  carrier.  The 
FHWA  is  also  oMcemed  about  the 
difficulties  in  ensuring  that  btally 
injorsd  drivers  are  accurately  tested. 


V 


Comments  are  invited  on  these  and 
related  issues. 

Specific  comments  are  requested  on 
the  following: 

(1)  Should  the  FHWA  require  testing 
after  all  accidents  or  only  those 
involving  the  death  of  a  person,  serious 
personal  injury,  or  property  damage  of  a 
certain  dollar  amount?  Should  testing  be 
required  only  after  accidents  about 
which  there  is  reason  to  believe  that  the 
regulated  driver  was  at  fault?  Should  the 
FHWA  require  post-accident  testing 
after  all  accidents  involving  a  vehicle 
carrying  hazardous  material  which  is 
required  to  be  placarded? 

(2)  Should  die  FHWA  rely  on 
evaluations  made  by  emergency 
response  personnel  and  require  that 
persons  subject  to  this  rule  be  tested 
only  if  requested  by  Federal,  State,  or 
local  officials  on  the  scene?  Would  this 
help  to  resolve  the  potential  problems 
arising  with  motor  carriers  who  have 
only  been  informed  of  the  accident  once 
the  time  for  testing  has  passed?  Should 
the  FHWA  seek  authority  to  require 
State  and  local  enforcement  agencies  to 
require  drug  testing  of  all  culpable 
parties  involved  in  a  fatal  commercial 
motor  vehicle  accident?  If  State  or  local 
enforcement  agencies  conduct  a  test  as 
part  of  their  investigation,  should  the 
test  serve  as  meeting  the  post-accident 
testing  requirement  of  this  proposal? 

(3)  Should  the  FHWA  specify  the 
amount  of  time  within  which  the  body 
fluid  sample  must  be  taken?  Is  12  hours 
after  die  fatality  reasonable?  Are  there 
effective  ways  to  collect  the  sample 
more  quickly? 

(4)  Should  die  FHWA  require  all 
drivers  subject  to  this  requirement  to 
expressly  authorize  (i.e.,  in  writing) 
body  fluid  testing  after  an  accident? 

(5)  Is  an  implied  consent  for  testing 
sufficient  to  require  a  driver  to  submit  to 
such  testing?  What  consequences  should 
follow  a  driver's  refusal  to  submit  to 
such  a  test?  Should  refusal  by  the  driver 
to  submit  to  testing  constitute  a 
presumption  that  the  driver  used,  or  was 
under  the  influence  of,  a  controlled 
substance  for  the  purposes  of 
disqualifying  or  otherwise  penalizing  the 
pereon? 

(6)  Should  States  that  conduct  post- 
accident  testing  of  commercial  motor 
vehicle  operators  provide  the  results  to 
the  FHWA?  Oil  an  annual  basis,  or  after 
each  accident? 

(7)  Should  die  FHWA  require  Uie 
driver  or  the  motor <»imer  to  check  with 
the  medical  facility  to  determine 
whether  an  injured  party  died  witMn  24 
hours  of  the  occurrence  of  the  accident? 


Reasonable  Cause 

TTie  FHWA  currendy  prohibits  motor 
carriers  from  allowing  a  driver  to 
operate  a  motor  vehicle  if  the  driver's 
ability  or  alertness  is  impaired  as  a 
result  of  fatigue,  illness,  or  any  other 
cause.  For  assistance  in  the  enforcement 
of  this  prohibition,  we  propose  to 
require  a  motor  carrier  to  conduct 
testing  when  it  has  reasonable  cause  to 
believe  that  an  on-duty  driver  has  used 
a  controlled  substance. 

Testing  based  on  reasonable  cause 
would  require  that  the  operator  be 
involved  in  a  specific  triggering  event  in 
the  job  environment.  These  events 
would  consist  of  violations  of  the 
FMCSRs,  State  or  local  b'affic  laws  that 
could  reasonably  lead  to,  or  have 
resulted  in,  serious  personal  injury  or 
death.  Comment  is  requested  on  the 
sufficiency  of  this  requirement.  Should 
this  category  be  limited  or  expanded  to 
a  list  of  specific  violations  or  general 
classes  of  violations? 

Commenters  also  should  present  any 
data  on  the  effectiveness  of  existing 
programs  which  use  reasonable  cause- 
or  suspicion-type  testing.  At  least  one 
program  that  we  are  aware  of  provides 
for  rehabilitation  similar  to  diat 
proposed  under  option  3  below,  but 
which  was  worked  out  by  labor  and- 
management.  Sanctions,  in  terms  of 
salary  loss,  are  potentially  quite  severe 
for  persons  discovered  to  have  drugs  in 
their  systems  as  a  result  of  a  test. 
Commenters  should  address  the 
benefits,  costs  and  deterrence  value  of 
such  a  program. 

Reasonable  cause  testing  could  also 
be  based  on  a  belief  that  an  individual  is 
using  or  is  under  the  influence  of 
controlled  substances  while  on  duty. 
Changes  in  character  or  behavior  may 
evidence  the  use  of  controlled 
substances.  These  changes  are  often 
characterized  by  mood'swings  and 
changes  in  appearance,  attitude,  speech, 
and  work  habits.  In  light  of  the 
subjectivity  of  this  criteria,  two 
witnesses  would  be  required  to 
substantiate  this  determination.  At  least 
one  witness  would  have  to  be  a  person 
in  a  supervisory  capacity.  Is  this 
sufficient  or  should  both  witnesses  be 
supervisory  personnel?  Are  two 
witnesses  enough  or  should  three  or 
more  be  required? 

With  respect  to  this  tyjje  of 
reasonable  cause  testing  to  owner- 
operators  and  small  motor  carriers,  it 
may  not  be  possible  to  require  two 
supervisors.  Comitient  is  requested 
concerning  possible  exemptions  for 
owner-operators  and  small  carriers  from 
part  or  all  of  reasonable  cause  drug 
testing. 


llie  FHWA  realizes  diat  reasonable 
cause  testing  can  be  misused  order  to 
harass  an  employee.  In  those  instances 
where  witnesses  are  necessary  to 
substantiate  the  need  for  testing,  a 
written  and  signed  statement  fi^m  each 
witiiess  would  be  required.  The  FHWA 
requests  comment  on  the  necessity  and 
sufficiency  of  this  requiremeiit  What 
other  criteria  could  be  used  that  would 
protect  a  disfavored  employee  from 
potential  harassment  through  drug 
testing?  Should  there  be  a  limit  to  the 
number  of  times  an  employee  can  be 
subjected  to  reasonable  cause  testing,  in 
order  to  prevent  unwarranted 
harassment? 

A  driver  who  has  tested  positive  for 
controlled  substance  use  must  cease 
usage  of  a  controlled  substance,  must 
test  negative  for  use  of  controlled 
substances,  and  must  obtain  a  medical 
recertification  in  order  to  drive  for  a 
motor  carrier.  A  driver  who  refuses  to 
be  tested  could  not  be  permitted  to 
drive.  The  motor  carrier  can  institute 
additional  policies  or  penalties 
pertaining  to  such  drivers. 

Random 

Random  testing  can  be  an  extremely 
effective  method  for  decreasing  drug  use 
among  drivers  because  abstinence  from 
use  is  the  only  way  to  prepare  for  an 
unannounced  test.  The  success  of 
random  drug  screening  has  been 
demonstrated  in  various  programs.  The 
United  States  Coast  Guard  implemented 
a  random  testing  program  for  its 
uniformed  personnel  which  led  to  a  75 
percent  decrease  in  drug  use  over  a  5- 
year  period.  The  Department  of  Defense 
has  a  random  testing  program  which  has 
resulted  in  a  drop  from  27  percent  use- 
rate  in  1980  to  8.9  percent  in  1985.  The 
FHWA  also  requests  commenters  to 
address  whether  the  experiences  of  the 
Coast  Guard  or  DOD  programs  are  valid 
indicators  of  how  motor  carrier 
employees  would  respond  to  a  similar 
program. 

The  FHWA  believes  that  an 
employer-sponsored  program -is  the  most 
effective  form  of  random  testing.  The 
motor  carrier  has  an  interest  in  ensuring 
that  its  vehicles  and  equipment  are  used 
by  drivers  who  do  not  use  controlled 
substances.  The  E)OT  is  mandating  that 
all  interstate  or  foreign  commerce  motor 
vehicle  operators,  as  well  as  operators 
in  other  transportation.modes,  be 
subject  to  random  drug  testing.  This  will 
assist  in  achieving  a  drug-free 
transportation  environment.  We  realize 
that  there  may  be  difficulties  in  applying 
these  types  of  testing  to  owner- 
operators  and  small  motor  carriers  who 
do  not  operate  under  long-term  lease 
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agreements  with  larae  carriers.  Those 
ownepoperators  and  smaO  motor 
carriers  operating  with  long-term  lease 
agreements  will,  depending  on  the 
specific  tenia  of  their  agreement  be 
subject  t»  fte  tesfing  program  of  the 
large  carrier.  PHWA  reafiaes  that  there 
is  a  significant  mnnber  of  small  entities 
that  do  not  operate  mider  these 
arrangements.  Comment  is  reqeested  on 
the  pratrieras  inherent  in  such  an 
application  and  sohitions  Aat  would 
ensure  an  effective  random  testing 
program  for  owner-operators  and  small 
carriers.  Shonld  the  nde  permit  motor 
carriers.  especialFy  the  smaR  ones,  to 
use  a  third  party  to  set  np  and  maintain 
their  drug  testing  program?  They  could 
choose  to  Gompiy  with  the  rule  through 
the  use  at  several  options,  including: 

1.  FoHB  Gansortintns  made  up  of 
owner-operators  and  snaatl  carriers  that 
wootd  dMtiapa  ceMtrsfly  adninistered 
random  testing  program. 

2.  Fom  consortinnsf  and  kire  a 
contractdr  to  develop  and  inpienent  a 
randoas  testing  prograea. 

3.  Contraet  sepeoatefy  with  an  outsids 
company  that  woeid  set-op  and  provide 
these  services. 

4.  Have  existing  industry-related 
groups  (e.g.  trade  associations)  set-up 
drag  programs  m  whick  small  entities 
codkl  partk^te. 

5.  Arrangia  to  be  included  as  a  perl  of 
a  larger  coaipaBy's  drug  tcsling  program. 

The  FHWA  invites  eonments  as  to 
what  methods  mig^  be  used  to  facilitste 
the  iachisioB  of  sbmU  entitles  ia  the 
program  and  whether  all  small  entities 
shoaid  be  required  to  develop  and 
implement  a  drug  abatement  program. 
Commenters  who  believe  ^t  the 
proposed  rule  should  not  cover  sosaQ 
entities,  either  in  whole  or  in  part, 
should  explain  the  basis  for  their  views 
and  describe  bow  they  would  define 
small  entity  for  this  purpose.     ^ 

Under  thie  proposed  random  testing,  a 
motor  carrier  would  request  a  driver  to 
submit  to  random  testing.  Raadora 
driver  selection  is  a  necessary  part  of  a 
successful  random  testing  program. 
Random  selection  ensures  that  every 
member  of  a  given  population  will  have 
an  equal  chance  of  being  tested.  The 
possibility  of  selectioB  at  each  testing 
acts  as  a  deterrent  to  controlled 
substances  sse.  Randoos  testing  would 
be  performed  at  the  direcfion  of  the 
motor  carrier  for  its  employees  at  a 
designated  collection  site.  Random 
testing,  as  proposed  in  this  rule,  would 
not  be  performed  on  the  side  of  the  road. 

The  FHWA  notes  that  Senate  Bill  S. 
1485.  Air  Passenger  Ptstection  Act. 
includes  a  provision  that  would  require 
the  Secretary  to  estabBsh  a  pilot 
program  among  fooi  States  for 


development  and  implementatkni.  of 
random  drug  testing  of  commercial 
motor  venicis'  opeiators.  tnc  purpose  of 
the  pilot  progiam.  it  part,  wodd  be  to 
analyie  fte  effec^veness  of  cHffierent 
approAdies  to  State  testing  of 
comnercial  motor  vehicle  drivers, 
especfcdiy  fsr  aauA  bosinesses.  Sticb  a 
pilot  progrofls  ss^t  bivtrfve  state 
troopers- seWBg  tap  test^  facilities  at 
tnicfc  stops  w  readiside  inspection  sittes. 
Tne  FrfWA  IS  reqaesUng  comment  on 
whether,  and  how,  such  a  State-ran 
« random  testing  program  could  fit  into 
the  proposed  random  testing 
rcqamraesits.  especiaffy  for  smalf 
businesses.  What  eonstraiifits,  such  as 
compHance  with  HHS  testing  standards. 
wavid  tfie  roadside  checks  iwed  to 
meet? 

The  FHWA  is  requesting  comment  on 
what  percentage  of  drivers  should  be 
tested  ysarty.  fte  example,  if  a  motor 
carrier  employed  100  drivers  and  tested 
at  a  50  percent  rate,  it  wowld  perform  SO 
tests  annually.  (Because  the  test 
selection  is  done  on^a  random  basis, 
some  people  may  b«  tested  twice.)  The 
FHWA  is  ccnaidiaffing  s  sampling  rate  of 
up  Id  12S  perceot  Ute  FHWA  notes  that 
this  saaipllng  rate  has  been  shown  to  be 
a  viable  deterrent  in  the  Coast  Guard 
program  to  futve  drag  nse  and  has  been 
proven  eStdHwe  in  rediicing  the  carrent 
incidesce  of  drag  ose.  This  does  not 
mean  tbat  the  rate  witt  be  set  at  that 
pescentage.  bol  il  serves  as  a  cap  npoi 
which  coamcnts  and  data  are 
requested.  The  {Coast  Guard's  random 
testing  pragtam  of  te  uuformed 
personnel  resulted  in  reducing  detected 
drug  nse  by  75  percent  in  the  5  years 
since  the  pragraia  was  iraplemented 
The  FHWA  beiteves  that  the  rate  should 
serve  as  a  detasieat  to  carrent  and 
potential  drag  aaeis.  The  FHWA  intends 
to  select  an  appropriate  rate  based  on 
effectiveness,  deterrence  cost»  and 
benefits.  Commenters  should  identify 
what  that  needs  to  be  and  provide  date 
and  the  basis  for  tbeff  views.  Weald  a 
lower  rate  ba  more  elective  if  Ae 
severity  of  the  sanation  is  hMaeaaed? 

The  proposal  BMndates  that  a  driver 
who  taste  positive  for  use  of  a  centnriled 
substance  cannot  use  dmgs.  must  test 
negativa  for  controlled  sd^i^aces.  and 
must  be  nw<ticalfy  recertified  to  drive 
for  a  Btotoc  earriei.  A  driver  who  refused 
to  be  tested  would  have  to  test  negative 
before  hetir  she  could  diifve.  For  first- 
time  drivers  who  are  detected  this  fens 
of  sasctioB  could  rastA  in  lost  wages 
and  the  pessibteexpeasa  of 
rehabilUaftieoi£raqaired.  Second-tiaie 
users  coald  lose  tbeii  )obs.  The  leas  erf  a 
job  cauld  ecsui  aadet  the  ieorth  option 
of  the  KbahiUtatioa  roaupwipnt  far  first- 
time  users.  The  fourth  option,  howewst. 


woaldVtav»tol 
a  driver  who  teste  positive  i 
in  the  way  of  an  oppostunity  far 
rehabilitation.  Eliminating  tLa  FadsoiUy- 
requtred  rehabilitetiaaseqiiaament  also 
weohf  provide  addjfibnal  laoeBtives  to 
drivers  to  abate  any  potenfiar.drug.ii8e. 
Comment  fs  reqaesfed  on  these 
approaches  and  the  cost  impficaffoBS 
and  effectiveness  of  various  test&ig 
percenteges. 

Commentais  also  should  address  how» 
for  example,  to  conduct  random  teste  on 
an  employe  population  consisting,  of 
only  one  employee  or  a  few  employees. 
This  problem  is  partfculariy  acute  if  the 
owner  or  manager  of  the  business  is  also 
the  sole  person,  or  one  of  only  a  few 
persons,  subfect  to  testing.  SfmflarFjr, 
althoo^  surprise  is  an  essential  featuie 
of  a  brae  raniloni  testing  program,  how 
can  this  be  achieved  when  the  employee 
is  located  in  a  remote  location  and  most 
be  transported  some  distance  to  provide 
a  sainp)e?TUscoaM  resaK  in  the  loss  of 
the  dement  of  sorprise  hi  BMmy  cases. 
The  PHWAsecks  cenment  on  bow  to 
deal  srUk  these  pesMsBs. 

The  FHWA  te  eonsidering  whether 
prograaw'shoold  provide  for  adjostment 
of  the  niniroam  sampURg  rate  biased 
upon  the  success  of  ^  program. 
AhhoogiLa  numerical  terget  is  needed 
as  a  benchmark  {ordtecussioii.  in  actual 
practice  dnre  may  come  a  point  of 
sharply  diminishiiig  retnras  from  any  set 
level  as  tbf  ™^  of  conntenneasttres 
detecte  moat  chroBie  sidMtence  abase, 
and  deters  casual  use.  The  testing 
program  could  be  desired  so  that  it 
could  be  phased  op  or  doom  as 
appropriate  and  in  response  to  the 
pattern  of  results  obtained  through  the 
program.  Jn  combination  with  post- 
accident  testing  experiences,  the  results 
of  random  testing,  woald  provide  the 
most  useful  gauge  of  the  need.  The 
FHWA  is  considering  whether  there  are 
circumstances  under  which  the  program 
should  aDow  for  tfie  level  of  effort  to  be 
increased  or  scaled  back  based  on  a 
method  of  evaloation  stated  hi  the  rule 
or,  if  an  approval  process  is  used,  based 
OR  individual  applications  and 
specifically  reqneste  commente  on  this 
issue.  The  FHWA  also  solicits 
comments  onr  whether  companies  that 
develop  exemplarity  records  should  be 
reliei^  at  sosae  fetare  ^le  from  some 
or  all  (rf  the  reqairemente  af  tids 
prtyosat.  AewiA  other  issaes.  the 
FHWA  reserves  the  right  to  make 
appropriate  adjustmente  in  dternle  in 
responae  to  pi^iiic  rsiawinnti.  Are  there 
any  other  oreys  to  rsduM  snste  or 
improve  the  elEscliveBese  of  tiie 
prepesed  rule?  For  eKanple.  are  thate 
angr  w^rs  to<9anl  caphqreae  BexUhty 


without  compromising  the  objectives  of 
the  rule?  What  would  be  the  likely  cost 
savings,  if  any,  in  a  more  flexible 
approach. 

The  FHWA  also  requeste  comments 
as  to  whether  the  rule  should  contein  a 
provision  allowing  a  company  with  a 
hi^  level  (rf  safety  with  regard  to  drug 
use,  demonstrated  over  a  designated 
time  period,  more  latitude  in 
detennining  the  ai^lication  of  ite  anti- 
drug program. 

.  The  FHWA  recognizes  that  the 
proposed  rule  may  present  legal 
diflRculties  for  motor  carriers  based  in 
Canada,  because  of  human  righte 
statutes  specifically  prohibiting  random 
testing  programs.  The  FHWA  does  not 
intend  that  foreign  motor  carriers  violate 
CanadiaD  laws  or  regulatibiis  that  may 
prohibit  random  pr  other  drug  testing  in 
Canada.  The  FHWA  understands, 
however,  that  random  testing;  of 
Canadian  drivers  may  be  permitted 
while  such  drivers  are  operating  in  the 
United  States.  The  FHWA  expects 
foreign  motor  carriers  to  comply  with 
the  proposed  random  test  rule  while 
dperating  in  the  United  States.  The 
niWA  is  requesting  comment  on  the 
applicability  of  the  rule  to  Canadian 
motor  carriers  while  operating  in  the 
United  Stetes,  and  on  any  special 
considerations  in  this  regard  which  the 
FHWA  should  be  aware  of  as  it 
prepares  the  final  role.  In  addition, 
FHWA  believes  that  applying  this 
program  to  Canadian  (faivers  would  be 
consistent  with  the  Free  Trade 
Agreement  because  there  is  an 
exemption  for  safety  regulations. 
Commenters  should  address  what 
problems  are  perceived  by  applying  the 
program  to  Canadian  under  that 
Agreement  and  any  otiier  potential 
problems. 

Type  Of  Body  Fluid  To  Be  Teeted 

Several  types  of  body  fluid  can  be 
analyzed  to  detect  the  presence  of 
controlled  substances  in  the  body.  Urine 
testing  will  detect  the  presence  of  e 
controlled  substance  but  not  the 
impairment  asscriated  with  a  controlled 
substance.  Blood  testing  can  be  used  to 
measure  the  amount  of  a  controlled 
substance  in  the  system.  However,  that    ■ 
information  may  not  always  be  useful . 
since  unlike  alcohol,  many  controlled 
substances  do  not  have  readily  accepted 
impairment  levels.  Tissue  samples  are 
sometimes  collected  from  a  fatally 
injured  person  and  can  Indicate  the  - 
presence  of  controlled  substances. 
Saliva  testing  has  beeo  used  to  detect 
soine  eontrofied  substances  but 
currently  does  not  hayeWide 
acceptance.  Based  on  tke  advantages 
and  disadvantages  of  thevaribus  testing 


methods,  we  propose  to  use  urine  testing 
to  fulfill  the  requirements  of  this 
regulation. 

Urine  testing  is  the  most  widely  used 
and  accepted  method  for  screening  for 
controlled  substances.  It  involves  a 
noninvasive  sample  collection 
procedure  and  is  relatively  inexpensive 
to  screen.  Opiates  (narcotics)  can  be 
detected  for  2  to  3  days  after  use;  - 
cocaine,  for  2  to  5  days  after  ese; 
amphetamines,  for  2  to  7  days  after  use; 
and  marijuana,  in  some  instances,  for 
several  wedw-  Urine  testing  is  pressed 
for  pre-employment,  periodic^ 
reaspoable  cause,  and  random  drug 
testing.  The  primary  test  sample  for 
I>o8t-accident  testing  would  also  be 
urine.  If  the  driver  is  fatally  injured, 
blood,  a  tissue  scuI^)le,  or  other  body 
fluid  sample  may  be  substituted  for  or 
supplement  a  urine  sample.  A  blood 
sample  can  also  be  used  if  the  attending 
physician  believes  that  it  is  in  the  best 
interest  of  an  injured  driver. 

Prescription  Medication 

A  driver  would  be  allowed  to  use  a 
controlled  substance  (except  for 
methadone)  when  taken  as  prescribed 
by  a  licensed  medical  practitioner  who 
is  familiar  with  the  driver's  medical 
history  and  assigned  duties.  Under  49 
CFR  382.203,  Prescribed  drugs,  a  driver 
would  have  an  affirmative  defense  to  an 
allegation  that  he  or  she  unlawfully  used 
a  controlled  substance.  The  driver 
would  have  to  prove  through  clear  and 
convincing  evidence  that  his  or  her  use 
of  the  controlled  eubstance  was  as 
prescribed  by  the  licensed  me(fical 
practitioner. 

The  motor  carrier  and  the  driver 
would  have  flexibility  in  api^ying  this 
provision.  For  example,  when  a  driver 
tests  positive  for  the  use  of  controlled 
substances,  a  driver  has  the  burden  of 
proof  to  document  the  use  was  lawful. 
The  motor  carrier  may  accept  the 
affirmative  defense  and  allow  the  driver 
■  to  continue  to  operate,  or  request  the 
opinion  of  another  physician.  If  the 
motor  carrier  electa  the  latter  option  and 
a  medical  dispute  follows,  the  motor 
carrier  or  the  driver  has  the  option  of 
bringing  the  question  of  the  (friver's 
qualification  to  the  Office  of  Motor 
Carriers  for  resolution  through  49  CFR 
391.47,  Resolution  of  conflict  of  medical 
evaluation. 

The  FHWA  views  use  of  S  391.47  as  a 
last  resort  however,  and  believes  that 
the  motor  carrier,  the  licensed  physician, 
cuid  the  driver  can  best  resolve  disputes 
regarding  a  positive  test  result  due  to   . 
the  use  of  prescribed  controlled 
substances.  Tlie  final  decision  sbotild  be 
based  on  whether  there  is  evidence  of 
abuse  of  the. medication  or  v^ther  the 


contrblled  substance  causes  the  driver 
to  be  a  risk  while  operating  a 
commercial  motor  vehicle.  This  process 
may  be  unworkable  for  owner- 
operators,  and  commenters  should 
addtess  how  to  spply  this  provision. 

Under  49  CFR  382.203,  Prescribed 
drugs,  a  driver  could  have  an  affirmative 
defense  in  an  enforcement  action 
brought  by  the  FHWA  against  the  driver 
for  violating  a  relation  prohibiting  the 
us^  of  controlled  substances,  llie 
FHWA  action  would  take  place  as  a 
result  of  a  driver  testing  positive  for 
controlled  substance  use  when  the 
driver  was  involved  in  a  commercial 
motor  vehicle  fatality.  The  proposed 
affirmative  defense  means  that  the 
driver  would  have  to  prove  through 
clear  and  convincing  evidence  that  his 
or  her  use  of  the  controlled  substance 
was  as  prescribed  by  a  licensed 
physician  who  knew  of  the  driver's 
assigned  duties  and  medical  history.  The 
FHWA  requeste  comments  on  the 
potential  for  a  driver  abusing  prescribed 
controlled  substances  or  using 
prescribed  controlled  substances  to 
contrive  an  affirmative  defense  that 
would  refote  a  positive  test  when  the 
driver  is  using  other  controlled 
substances  illicitiy.  Should  tiie  FHWA 
provide  additional  guidance  in  the 
regulation? 

The  FHWA  currently  prohibits  the  use 
of  methadone  by  interstete  or  foreign 
commerce  drivers.  Docket  commente  to 
the  ANPRM  of  May  13, 1966,  fix>m  tiie 
Legal  Action  Center  of  New  York 
requested  that  we  allow  drivers  in 
interstate  or  foreign  commerce  to  use 
prescribed  methadone.  The  Center 
stated  that  a  driver  on  a  methadone 
maintenance  program  is  a  ssfe  driver 
even  though  he  or  she  is  taking  an 
addictive  controlled  substance.  The 
FHWA  requeste  comments  on  whether 
to  continue  its  prohibition  on  the  use  of 
methadone. 

Proposed  (  362.203(b)  provides  that 
nothing  in  this  proposal  would  restrict  a 
motor  carrier  from  requiring  a  driver  to 
notify  the  motor  carrier  of  therapeutic 
drug  use  before  driving.  The  FHWA 
requests  commente  on  whether  it  should 
require  such  advance  notice  to  the 
motor  carrier.  Should  the  FHWA 
provide  that  a  driver  must  have  notified 
the  motor  carrier  before  driving  while 
using  a  prescribed  drug  if  the  driver  is  to 
be  allowed  to  raise  the  affirmative 
defense  of  therapeutic  drug  use? 

Who  Is  To  Be  Tested 

^'  Hie  FHWA  believes  that  the  driver  is 
the  most  critical  individual  involved  in 
ensuring  the  safe  operation  of  a 
commercial  motor  vehicle,  bi  addition  to 
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the  actual  opesatiitn  of  the  motor  vehiele 
the  driver  i»  ce<|ttked  U>  ensure  ^at  the' 
vehicle  ia  in  tait  operating  conditioD  (49 
CFR  396.13).  Furtheimore.  the  driver  ia 
required  at  the  coiapletion  of  each  day'* 
work  to  report  in  writing  any  defect  or 
deficiency  discovered  which  would 
a&ct  the  safety  operation  of  the  motor 
vehicle  or  resuU  in  its  mechanical 
breakdown  (49  CFR  39&11).  in  adcbtien. 
a  driver  before  operating  a  motor 
vehicle  must  sign  the  report  if  defects^ 
were  noted  acknowledge  that  it  hat 
been  reviewed  and  thai  there  is  a 
certification  that  the  required  repairs 
have  been  made  (49  CFR  396.13(b)). 

The  FUWA  betieves  that  a  persos 
who  tested  positive  for  the  use  of  a  -     i 
controlled  substance  would  be  leaat-o^   | 
likely  to  ensure  that  the  vehicle  is  in 
safe  operation  Goodition  aad  be  able  lo 
perform  ttie  required  fawpectioo  as  noted 
abov& 

Other  occupatioas  within  the  motor 
carrier  iaduatry.  Bsoat  aotaUy 
raedhaaicst  areaot  ptoposed  to  be 
covered  by  this  nila  due  to  the  diffioiHy 
in  ideati^fiBgraechamcs,  especially 
those  whoaoaot  worii  for  a  motor 
carrier.  The  FHWA  beheves  if  woukl  be 
very  difficait  to  identtfy  and  test  in  a 
credible  maaner  all  the  individuals  who 
maintain  aad  repair  commercial  motor 
vehicles  given  the  diverse  nature  (rf  this 
occupatioa.  Some  of  these  functions  are 
performed  by  employees  of  the  motor 
carrier,  includiag  the  driver,  as  well  as 
by  persona  employed  by  private  garagea 
not  associated  wiitk  any  motor  cama.  kt 
this  latto- case,  the  FHWA  dees  not 
have  autbodty  to  ragulate  these 
individuaia.  llie  proposal,  however, 
does  not  bak  raotoc  caoiers  froni 
including  their  mechaaica  ia  the  i 

program. 

There  are  twepoedbte  aheniative 
definitiooa  Uiat  FHWA  is  coosidermghi 
proposing  to  regulate  motor  earners  and 
drivers.  TTie  fire  I  is  based  on  the 
definition  ef  "comnetdal  motor 
vehide"  contained  io  the  Motor  Carrier 
Safety  Act  of  1964  and  as  qxBcified  is  49 
CFR  3903.  Geaeral  Applicability.  The 
FHWA  published  a  final  rule  regarding 
the  general  provisiooa  of  the  Federal 
Motor  Carrier  Safety  Reguiatioas  oa 
May  19, 1988  (53  FR 18042).  This 
defintioa  uses  a  vehide  weight  rating 
criteria  of  UMXn  pounds  or  aiKe.  The 
Commercial  Motor  Vehicle  Safety  Act  ol 
1986  which  defines  "comraerdal  motor 
vehicle"  using  a  vehicle  wei^  rating 
criteria  of  26,001  pounds  or  more.  In 
reviewing  and  commenting  npon  which 
alteraatiTe  defiaitian  to  use. 
coramentett  ifaauUbe  aware  that  the 
Fatal  Accident  Repotting  System  of  the 
National  Highway  Traffic  ^fety 


A^nnialrati«B  sbowa  that  there  Were 
669  fatal  acchieots  reacting  n  753 
fatalities  in  1986  involving  vehidee  with 
a  gross  vddde  weight  ratmg  ef  KMMO  to 
2ftjB0ftpoiaid».  Pot  the  same  tine  p»iod 
there  were  4421  fatal  acddeiri s  retuMng 
in  4881  fatahties  invohring  T«hffc)e»with 
a^roes  vehide  wdight  rating  of  over 
26.060  poonds.  Assuming  that  the  larger 
vehicle*  travel  twia  as  much,  their 
accident  rate^  per  miles  traveled,  would 
be  over  three  Innes  as  great  as  thai  of 
the  smaller  vefaieles.  it  is.  however,  the 
abaohrte  namber  of  accidents  that  are  of 
concern.  In  view  ol  this  data, 
commoiters  dunild  adcfaess  whether  it 
is  more  cost  elective  to  focus  on  drivers 
operating  cwaaerdal  motor  vehicles 
above  the  26,000  pound  threshold. 
Commentefs  who  believe  that  the  lOOOI 
poanda  threafaoklshoaid  be  osed,  should 
provide  Ifae  banli  fior  dwir  views  and 
aiq>parting  data  ea  die  costs  of  benefits. 
In  addltimunaa  oE  IUb  cotoS  may  ease 
potential  implementation  problems  and 
also  focus  on  drivers  that  may  be  more 
likely  to  be  using  certain  drugs  to 
provide  long  haid  service.  « 

The  FHWA  abo  notes  that  the  28,001 
pounds  or  greater  tteeshotd  is  consistent 
with  the  entire  Coaunercial  Driver's 
License  pcogrnn.  Hie  mWA  estimates 
that  tiiere  are  5  raiDion  drivers  of 
veUdes  with  a  groN  vehicle  weight 
ratiag  of  VtfXn.  poinds  or  more 
operating  in  interstate  commerce  and  3 
million  (fetvers  operattng  the  larger 
vehide*  in  interstate  comoierce. 
CoBMseatsare  requested  on  which 
definition  sheold  be  used. 

Thiaptopa*^  only  covers  interstate 
drivers  (with  regard  to  the  weight 
discussion  alwve).  It  does  not  cover 
intrasCale  drivers.  This  proposed  rafe 
woald  be  issoed  under  the  aathorvty  of 
the  fetetar  Carrier  Safety  Act  of  1984. 
whkfa  does  not  provide  FHWA  with 
authority  to  regulate  hitrastate 
operations.  IMiltaaeat  States,  under  ike 
Motor  Carrier  Safety  Asstotance 
Progran  fMCSAP)  have  adopted  the 
FMCSRs  for  taitraetate  operations,  such 
an  adoption  iaoomidered  a  State's 
prerogative.  The  decision  to  test 
intraatata  drivers  i*  left  to  each  State, 
consistent  with  RO.  12812  on 
"FederallsaL" 

Sample  CoHectieD,  Testing,  aad 
Laboratory  Standards 

The  mWA  is  prapeeiag  to  use  tfaa 
guidafaealar  drug  testing  iaeaad  hgr  th* 
AkohaL  Drug  Abwe,  nd  Mental  Health 
Adainialrattesi  U.&  Departeent  at 
Health  and  Haam  Senioaa  IHHS),  tet 
its  drug  testing  prnpi  am  Hwaa 
gatdefineai.  OBlidid  "Bdeotffic  and 
Technical  Goidela**  forDrug  Testing 
r  anndUUe  fur  hiapectioo 


andcopyiiig  at  aR  THWA  rc|^at  and 
division  efficM  a*  feend  in  49  CFR  Part 
7,  Appendix  D>  A  ospy  fs  else  available 
in  the  docket  These  guidelines  are  used 
by  the  Depwfaieiil  of  Tyansportafion  In 
the  conduct  of  its  own  dhig  testing 
program. 

The  WfS  san^rie  coBectfon  standards 
indnde  reqoiremeDts  for  collection  sites, 
collection  procedures,  cham-of-custody. 
and  transportation  of  the  sample  to  the 
laboratory.  Instructions  are  provided  to 
assure  m^vidual  privacy,  preserve  the 
integrity  of  the  urine  sample  during  the 
coBectfon  procedure,  identify  the  sample 
container  with  aXt  pertinent  information. 
Directions  for  packaging  and  shipping  of 
the.  sample  to  the  laboratory  are  also 
mclnded.  San^ile  collection  chaiu-of- 
custody  requirements  are  designed  to 
maintain  control  and  accountability 
fit>m  the  point  of  collection  to  the  final 
disposition  of  the  sample. 

Tlie  HHS  laboratory  standards 
indude  procedure*  iw  receiving,  storing, 
and  processing  specimens,  reporting 
results,  qualifications  of  laboratory 
personnel  and  quality  assivance  and 
control.  The  standards  list  the 
procedure*  for  assiiring  accural  of  test 
results,  authoritative  intecpietation, 
prompt  reporting,  and  protection  of 
employee  privai^. 

The  HHS  testing  standards  idratify 
which  coatraUed  substances  to  test  for 
and  how  to  test  for  each  drug,  The 
FHWA  proposes  to  require  testh^  for 
marijuana  metaholitast  cocaine 
metabolites,  opiate*,  phen^didine,  and 
amphetaniae*^  The  FHWA  invite* 
comment*  aa  to  which  addttianal  drugs. 
if  aaor  shniilri  ha  inrhirifl  Pnmniamtiii  ■ 
should  alaopiond*  ooat  andbanafit 
data  ragarding  any  addltiond  drug 
groups.  The  FHWA  would  use  the  ealeff 
levels  for  detection  as  established  by 
HHS.  The  test  standtols  require 
immunoasaagr  test&ig  for  the  iiutia) 
screenmg  test  if  an  initial  test  is 
paaittve  fara  cuntrotted  substance 
above  the  enfeoff  level  then  a 
confirmation  test  wiB  be  performed.  A 
coteff  leual  I*  that  ievaia*tabiishad  by 
the  IfilS  for  a  eoatroUad  sobstoiee 
below  wfaicK  the  test  witt  be  reported 
negative  for  tba  sabslanca.  Cm 
chroaMtoyaphy/ina**  spectrometry  Is 
reqidrad  ler  canftaaaHan  testhig. 

The  m^erity  ef  the  BWler  carrier 
indaelry  ha*  tadled  experience  in 
managhig  drag  testhig  programs  for  its 
empU^rees,  andonly^a  lew  motor 
carriars  nava  nafHwfory  (Vug  testing  of 
drivers^  Tbe*e  netu*  cwrftr*  generally 
arrange  widi  a  iaboralBry  to  aevite 
appropriate  iieUwMm  procedure*  and 
chaiv^F^aMaQQT  iwnnianeRt*,  conduct  * 
the  teal*,  awi  e*taMi*b  labentory  and 


testing  standard*.  Iha  mWA  balievas 
that  taating  laboratoria*  could  be  an 
important  resourca  to  motor  carriers 
whan  complying  with  the  provisions  of 
these  proposed  rule*.  However,  motor 
carriers  would  have  broad  discxetion  in 
dedding  the  mean*  for  a»tabli*hing  and 
managing  a  drug  testing  program  as  long 
as  they  comply  with  the  FBIS  Drug 
Testing  Guidatines.  induding  the  use  of 
drug  testing  laboratories  approved  by 
HHS  under  its  guideline*. 

Action  on  Receipt  ofPonitive  Drag  Teat 

Upon  receiving  a  confirmed  positive 
drug  test  report,  a  motor  carrier  would 
review  the  information  oa  the  "chain-of- 
custody  record"  (COCR)  and  the  report. 
The  original  COCR  or  a  legible  copy 
would  accompany  the  laboratory  report 
of  a  positive  drug  test  A  motor  carrier 
would  ensure  that  the  procedures 
established  under  the  HHS  guidelines 
for  the  collection.  t**ting.  and  laboratory 
procedure*  were  foHowed.  A  suiwtantlal 
variance  firom  the  guidelines  may 
invalidate  the  test  St^tantial  variance 
means  any  action  which  differs  from 
prescribed  format  a*  authfHixed  by  HHS 
guideline*  that  could  reasonably  lead  to 
an  ei^  in  the  collection,  testing,  or 
laberotoiy  prooadur**.  lie  motor 
carriat^ would  verify  that  tha  iadividual 
personal  identifier*  of  the  COCR  match 
thoae  of  the  driver.  The  motor  carrier 
would  take  appropriate  personnel  action 
consistent  with  Federal  or  Stete 
regulations  or  laws. 

A  motor  carrier  would  inform  the 
driver  or  driver-applicant  that  he  or  she 
is  medically  unqualified  if  the  (hriver 
tests  positive  for  controlled  substances. 
The  (faiver  or  driver-apphoant  cannot 
use  controlled  substances,  must  test 
negative  for  controlled  substance*,  and 
must  be  medically  certified  in  order  to 
drive  for  a  motor  carrier.  Individuab 
who  refuse  to  be  tasted  vNMildb* 
relieved  from  driving  and  could  only 
drive  if  they  test  negative  for  oontiolled 
.  substance  use.  An  affirmative  defense 
would  be  allowed  for  a  driver  using  a 
legally  prescribed  medication. 

In  soma  cases.  Federal  or  State  law 
may  supersede  tha  action  of  a  motor 
carrier.  Under  the  proposed  post* 
acddent  atandard.  tha  mWA  urill  i**u* 
a  letter  of  disqualification  for  at  Uwat  1 
year  if  tha  driver  ha*  refuaad  to  give  a 
sample  or  teste  positive  for  controUad 
substance  use  after  having  been 
involved  in  a  fetal  accident 

Implied  Consent 

The  prajMsed  regulations  state  that  a 
driver  or  driver-applicant  aapfoyed  by  a 
motor  carrier  operating  in  interstate  or 
foreign  commerce  would  be  deemed  to 


have  oenseated  to  submit  to  dn^  testing 
for  all  the  specified  types  of  drug  taettaig. 

Recordlceepins  Requirements 

A  motor  carrier  must  maintain  the  test 
results  md  record*  In  a  acciwe  manner 
and  establish  procedures  for  handling 
this  information  to  safeguard  against 
unauthoriaad  release.  Motor  carriers 
would  also  be  required  to  rotata  these 
test  resulte  for  3  years.  I*  this  a 
reasonable  amount  of  time  to  hold  the 
results?  Comment  is  also  sought  on  the 
recordkeeping  requirements,  specifically 
concerning  access  to  test  results.  How 
can  the  results  be  used  to  achieve  the 
goal  of  a  drug-free  highway  environment 
and  still  enaare  a  drtvar**  privacy? 

The  NVRM  doe*  not  *tate  whether 
and  under  what  circumstancas  an 
employer  can  make  the  resulte  available 
to  a  third  party.  For  example,  should  the 
testing  employer  allow  access  to  a 
subsequent  or  prospective  employer  or 
should  this  information  only  be  rateaaed 
upon  signed  permission  of  the 
employee?  If  an  empfoyer  can  rriease 
the  testing  data  without  permisrion  of 
the  employee,  could  thi*  infringe  upon 
an  employee's  contest  of  the  rmuh?  In 
order  to  avoid  privacy  concern*,  ehcold 
motor  carrier*  be  permitted  to  relaa** 
gross  numbers  or  summaries  of  their 
drug  test  results?  If  so.  could  employees 
of  small  motor  carrier  employees  who 
have  tested  positive  be  identifiad  1^ 
unauthorized  third  partiesT  To  further 
protect  employee  privacy  right*,  should 
FHWA  provide  that  no  rocwd  of  testa 
shall  be  used  or  disseminated  for  any 
purpose  other  than  complying  with  this 
part,  or  except  with  tha  voluntary 
written  consent  of  the  employee?  Also, 
should  FHWA  require  that  each  motor 
carrier  institute  procedure*  to  prevent 
inappropriate  discloMue?  The  FHWA 
also  encourages  comment  on  any  other 
asped  of  thi*  sectton. 

Under  any  rehabilitation  option 
(discussed  later),  a  motor  carrier  would 
not  be  required  to  provide  a  person 
testing  positive  for  the  second  time  the 
opportunity  for  rehabilitation  and 
continued  employment  even  If  the 
individual  successfully  completad  a 
rehabilitation  program  as  a  result  of  the 
initial  test  or  volimtary  action.  The 
FHWA  is  concerned  about  situations  hi 
which  the  person  testing  positive, 
successfully  completes  a  rehebilitatfon 
program  and  test  positive  again,  but  this 
time,  for  another  motor  carrier.  What 
provision*  *faoukl  be  added  to  the 
procedures  to  ensure  that  the  new  motor 
carrier  would  be  Bwde  aware  of  the 
initial  positive  test  without  infringing  on 
the  privacy  righte  ef  the  mdividual? 
Should  the  apphcation  for  empfoyment 
required  by  49  CFR  391.21  require  the 


applicant  to  nidicale  if  he/she  ever  had 
a  confirmed  positive  test  for  drugs  under 
the  provisions  of  this  proposed  rule? 
Should  this  also  indude  if  the  user  had 
ever  enrolled  in  a  rehabilitation  program 
and/or  successfully  completed  the 
program?  Are  there  ways  to  ensure  that 
an  employer  is  aware  of  a  person's  past 
testing  history  without  densring  a  driver 
an  appropriate  level  of  confidentiality. 

Employee  Asaiatance  Programa  and 

Rehabilitation 

While  the  ultimate  goal  of  a  drug 
testing  program  is  to  ensure  a  drug-free 
transportation  system,  another 
important  goal  is  the  rehabilitation  of 
persons  who  have  developed  a 
debilitating  personal  problem.  A  driver 
with  a  drag  problem  must  never  be 
permitted  to  fundion  in  a  position 
where  his  or  her  adions  could  affect  the 
safe  operation  of  a  commercial  motor 
vehicle. 

The  NPRM  proposes  four  different 
options  concerning  the  drcumstances 
under  which  employees  would  be  given 
an  opportunity  to  seek  rehabilitation. 
Under  the  first  option,  an  employee  who 
comes  forward  voluntarily  or  tests 
positive  for  drugs  for  the  first  time 
would  be  eligible  for  rehabifitation 
rather  than  be  discharged.  Once 
rehabilitated,  the  employee  could  be 
reinstated  into  his  or  her  prior  po*ition. 
The  second  option  would  give 
rehabilitation  righte  to  employees  who 
come  forward  vohmtarily  or  who  are 
identified  as  dreg  users  daring  periochc 
or  random  tests,  but  would  not  require 
that  th*  same  opportunity  be  affonded  to 
drug  usere  identified  in  post-acddent  or 
reasonable  cause  testr  those  not 
afforded  the  right  to  rehabilitation  could 
be  discharged.  In  the  third  option,  onfy 
volunteers  could  cishn  rehabilitation 
ri^ts.  Anyone  testify  positive  for  drugs 
could  be  fhed  immodtetely.  br  the  fourth 
option,  rehabilitation  and  employment 
rights  to  employees  would  not  be 
Federally  required.  In  all  cases,  of 
course,  employera  would  be  free  to  offer 
more  rehabilitation  options  than  the 
minimums  the  FHWA  proposes.  Thus, 
for  example,  an  employer  could 
voluntarily  offer  two  chances  at 
rehabilitation  rather  than  one.  On  the 
other  hand,  non-employees  given  a  pre- 
employment  drug  test  need  not  be  given 
an  opportuiity  lor  rehabilitation. 

Each  of  these  approadies  has  its  own 
mertte.  For  example,  the  broad 
rehabilitation  program  that  would  be 
provided  by  the  first  option  i*  Hkely  to 
maximize  the  benefits  to  society,  by 
ensuring  that  more  drug  users  will  get 
the  help  they  need.  If  users  are  simply 
fired,  they  will  often  lose  access  to  help. 
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and  they  will  continue  to  be  drug  users. 
However,  it  could  be  argued  that 
employees  who  are  found  to  be  drug 
users  through  post-accident  or  ; 

reasonable  cause  tests  are  less 
deserving  of  an  opportunity  for 
rehabilitation.  Unlike  reasonable  cause 
or  post-accident  testing,  random  testing 
is  not  triggered  by  an  event  that 
provides  a  particularized  basis  for  injury 
as  to  the  fitness  of  a  given  employee. 
Further,  it  is  not  accompanied  by  blood 
testing  or  a  blood  test  option,  an 
investigation  technique  that  can  yield 
information  more  specific  to  current 
fitness.  Therefore,  there  may  be  good 
reason  to  offer  abatement  or 
rehabilitation  only  to  employees  whose 
drug  use  is  identified  by  self-referral,  co- 
worker-referral,  or  random  testing.  The 
third  alternative  is  to  require  no 
program  of  rehabilitation  and  abatement 
following  a  positive  test.  This 
alternative  is  likely  to  be  low  in  direct 
costs,  because  rehabilitation  would  only 
be  required  for  employees  who  seek  it 
voluntarily,  but  for  the  same  reason  this 
alternative  might  produce  less  in 
societal  benefits.  On  the  other  hand,  it 
could  provide  additional  incentives  for 
non-dependent  users  to  stop  their  drug 
use  since  there  would  be  no  Federally- 
required  right  to  rehabilitation.  The 
fourth  option  may  provide  the  most 
flexibility  to  labor  and  management  to 
determine  the  need  for  and  shape  of  any 
rehabUitation  program.  It  could  also 
provide  deterrence  to  drug  use  and  thus, 
may  yield  large  benefits  with  low  costs. 

We  specifically  invite  comment  on 
which  of  these  or  other  alternatives 
offers  the  greatest  benefits  at  the  lowest 
cost.  We  are  especially  interested  in 
comments  on  how  to  implement 
opportunities  for  rehabilitation  among 
owner-operators  and  small  motor 
carriers.  In  addition,  commenters  should 
address  the  following  questions: 

(1)  How  would  different  random 
sampling  rates  affect  the  numbers  of 
drug  users  who  volunteer  for 
rehabilitation  under  each  of  the 
rehabilitation  options?  Is  there  any 
evidence  to  support  alternative 
assumptions  regarding  the  rates  at 
which  drug  users  would  volunteer  for 
rehabilitation? 

(2)  What  is  the  lowest  sampling  rate 
for  random  testing  that  would  be 
effective  in  deterring  drug  abuse?  I 

(3)  Would  higher  sampling  rates  result 
in  sufficiently  higher  benefits  to  justify 
the  costs? 

(4)  Would  the  higher  sampling  rate 
add  sufficient  deterrence  to  reduce  the 
costs  of  and  need  for  rehabilitation? 

(5)  Who  should  be  afforded  EAP 
services  and  under  what  circumstances? 


(6)  What  is  the  estimated  level  of 
voluntary  eiiroUment  in  EAP  services  at 
sampling  rates  of  125  percent  and  at  12.5 
percent  under  each  rehabilitation 
option? 

(7)  What  are  the  estimated  costs  of 
individual  EAP  rehabilitation  services 
under  each  rehabilitation  option? 

(8)  To  what  extent  would  each  of  the 
four  alternatives  raise  or  lower  costs 
and  benefits?  Is  it  reasonable  to  assume 
that  more  drug  users  would  self-identify 
under  Option  (3)? 

(9)  Are  the  costs  of  required 
rehabilitation  programs  warranted  by 
the  reduction  in  societal  costs  resulting 
from  drug  abuse? 

We  note  that  under  the  Commercial 
Motor  Vehicle  Safety  Act  of  1988, 
drivers  are  disqualified  for  1  year  if  they 
are  convicted  of  operating  a  motor 
vehicle  under  the  influence  of  alcohol  or 
drugs.  However,  the  issue  of  being  under 
the  influence  of  a  drug  is  different  from 
simply  having  drugs  in  one's  system.  It 
is  to  the  latter,  stricter  standard  that  this 
proposal  is  addressed. 

Nevertheless,  we  recognize  that  our 
goal  of  rehabilitation  and  reemployment 
must  be  reconciled  with  the  statutory 
requirement  Therefore,  we  invite 
comment  on  whether  someone 
disqualified  following  a  conviction 
should  nevertheless  be  entitled  to 
rehabilitation.  Should  it  depend  on 
whether  the  disqualification  and  the 
drug  test  came  from  the  same  incident? 
If  we  do  allow  rehabilitation  after  a 
disqualification,  we  would  expect  to 
require  thqt  the  employee's  return  to 
work  wouU  follow  both  the 
disqualification  and  any  necessary 
rehabilitation.  Are  there  any  problems 
with  this  approach? 

An  Employee  Assistance  Program 
(EAP)  is  designed  to  help  employees        ^ 
solve  problems  and  provide  motor 
carriers  with  a  method  for  dealing  with 
driver  problems,  such  as  drugs.  An  EAP 
may  include  the  following  components: 

(a)  Employee  policy  and  procedures 
on  drug  use  based  on  a  motor  carrier's 
unique  needs,  organizational  structure, 
and  goals  and  resources; 

(b)  Employee  communications  that 
include  ongoing  printed  educational 
materials  directed  at  both  drivers  and 
family  members; 

(c)  Service  delivery  system  which  may 
include: 

(1)  Drug  screening  and  confirmation 
testing  and 

(2)  Treatment  (rehabilitation)  and/or 
referral  to  more  appropriate  or 
specialized  professional  facility  (usually 
all  testing  is  on  a  contract  basis); 

(d)  Training  of  supervisors;  and 

(e)  Evaluation  of  the  effectiveness  of 
the  EAP.  '         r 


The  FHWA  has  detetadned  that 
properly  managed  EAPs  benefit  both  the 
motor  carrier  and  Ae  driver.  We 
propose  to  require  that  aH  motor  carriers 
develop  EAPs  for  their  employees.  Each 
EAP  would  be  required  to  have  an 
educational  component  which  would 
minimally  have  display  and  distribution 
of  informational  material;  display  and 
distribution  of  the  community-service 
hot-line  telephone  number  for  driver 
assistance  (if  one  is  available):  and 
display  and  distribution  of  the  company 
policy  regarding  drug  use  by  drivers. 
Additionally,  each  EAP  of  a  motor 
carrier  would  be  required  to  provide 
annual  training  for  drivers  and 
supervisory  personnel,  llie  training 
would  minimally  require  the  following 
elements:  The  effects  and  consequences 
of  drug  use  on  personal  health,  safety, 
and  work  environment;  the 
manifestations  and  behavioral  causes 
that  may  indicate  drug  use  and  abuse: 
and  documentation  of  training  given  to 
drivers  and  motor  carrier's  supervisory 
personnel.  EAP  training  programs  for 
drivers  and  supervisory  personnel 
would  consist  of  at  least  60  minutes  for 
each  driver  and  supervisor  the  first  year. 
In  subsequent  years,  only  the  supervisor 
would  need  this  training.  Should  FHWA 
specify  the  minimum  training  period?  Is 
60  minutes  appropriate?  Or  is  some 
other  period  justified?  Finally,  each  EAP 
(under  options  1-3  above)  would 
provide  an  opportunity  for 
rehabilitation.  How  should  owner- 
operators  and  small  motor  carriers 
establish  and  manage  EAPs? 

Employers  would  be  required  to 
appoint  or  designate  a  Meidical  Review 
Officer  (MRO).  The  MRO  would  perform 
several  functions,  including  review  of 
the  results  of  the  employer's  drug  testing 
program;  interpretation  of  each 
confirmed  positive  test  result;  and 
evaluation  of  an  individual  in 
conjunction  with  an  EAP  rehabiUtation 
program.  The  FHWA  also  seeks 
comments  on  the  MRQ'eiappropriate 
role  in  determining  wqj^an  individual 
might  be  returned  to  diity.  The  proposed 
rule  requires  than  an  MRO  be  a  licensed 
doctor  of  medicine  or  osteopathy.  The 
MRO  could  be  a  currendy  employed 
company  physician  or  could  be  a  private 
physician  who  performs  MRO  service 
for  the  employer  on  a  contractual  basis. 
Comments  are  requested  on  the  need  for 
an  MRO  and  if  tite  MRO  need  be  a 
licensed  doctor  of  medicine  or 
osteopadiy  or  another  type  of  medical 
professional. 

EAPs  would  operate  on  the  premise 
that  drivers  who  are  referred  would  be 
afforded  the  opportunity  to  retain  their 
)obs  based  on  the  following  points: 


■  (a)  Completion  of  a  rehabilitation 
program.  What  are  the  minimum 
elements  necessary  for  a  drug 
rehabilitation  program?  Should  a  driver 
be  granted  more  than  one  opportunity 
for  rehabilitation? 

(b)  A  recommendation  and  medical 
certification  by  a  motor  carrier's  MRO 
under  49  CFR  391.41(b)(12)  and  is 
otherwise  medically  certified  under  49 
CFR  Part  391. 

(c)  A  driver  would  be  provided  the 
opportunity  to  obtain  counseling  and/or 
treatment,  for  which  a  motor  carrier 
would  allow  up  to  90  days  of  leave.  Is  a 
90-day  period  a  reasonable  time  period 
for  rehabilitation?  What  additional,  if 
any,  outpatient  treatment  should  be 
required  of  those  individuals  who  have 
successfully  completed  inpatient 
rehabilitation?  What  are  the  economic 
consequences  to  a  motor  carrier 
(particularly  a  small  motor  carrier)  due 
to  its  granting  of  a  90-day  leave  period? 
Should  there  be  a  uniform  testing  period 
after  rehabilitation,  or  should  this  be 
determined  on  a  case-by-case  basis? 
Who  should  make  such  a  determination: 
The  MRO,  the  EAP  counselor,  or  both 
together?  Should  the  employee  be 
involved?  How  could  employee 
involvement  be  accomplished?  If  we 
adopt  a  uniform  post-rehabilitation 
period,  how  long  should  it  be?  Should 
the  length  of  the  follow-up  period 
depend  on  the  kind  of  drug  that  was 
detected?  Should  it  depend  on  the 
severity  of  the  individual's  drug 
problem,  as  indicated  by  the  kind  Of 
treatment  that  was  found  to  be 
necessary?  For  example,  should 
someone  undergoing  inpatient 
rehabilitation  be  subject  to  post- 
rehabilitation  testing  for  a  longer  time 
than  someone  who  needs  only 
abatement  counseling? 

During  the  post-rehabilitation  period, 
should  we  prescribe  the  minimum  and/ 
or  maximum  number  of  tests  to  be 
administered?  We  would  want  to  ensure 
that  any  necessary  tests  would  be  given 
frequentiy  enough  to  ensure  that  the 
employee  is  free  of  drugs.  At  the  same 
time,  however,  we  do  not  want  drug 
testing  to  become  an  instrument  of 
harassment.  >Iere,  again,  is  the  issue  of 
whether  the  number  of  tests  given 
should  vary  with  the  kind  of  drug  used 
and  the  severity  of  the  problem. 

One  alternative,  on  which  we  also 
inyite  comments,  is  a  specified  post- 
rehabilitation  testing  period  that  would 
apply  only  if  die  employee,  the  EAP 
counselor,  and  perhaps  the  employer 
failed  to  agree  on  an  individualized 
program.  Such  a  fall-back  system  could 
provide,  for  example,  for  up  to  four 
additional  tests  over  the  12  mondis 
following  rehabilitation. 


(d)  Voluntary  referral  to  an  EAP  for 
the  purpose  of  avoiding  the  adverse 
consequences  of  controlled  substance 
abuse  which  occurred  before  the 
voluntary  referral  would  not  afford  the 
driver  immimity  from  appropriate 
discipline  by  the  motor  carrier. 

Temporary  Employees 

Although  the  rehabilitation  of  drug 
users  is  a  cornerstone  of  this  program, 
we  believe  that  there  may  be  some 
employees  in  the  industry  whose  normal 
period  of  employment  is  too  short  to 
make  it  practical  to  require 
rehabilitation  and  reemployment.  For 
example,  even  if  a  short-term  hire  seeks 
rehabilitation,  the  end  of  the  schedule 
employment  term  might  come  before  the 
completion  of  a  rehabihtation  program. 
Therefore,  we  are  considering  not 
requiring  employers  to  offer  an 
opportimity  for  rehabilitation  to 
temporary  employees  who  are  hired  for 
a  period  of  less  than  90  days.  That  is,  if 
such  employees  are  found  to  be  drug 
users,  it  would  be  permissible  to  dismiss 
these  persons  immediately. 

However,  we  recognize  that  some 
employees  hired  on  a  "temporary"  basis 
are  actually  regularly  reemployed.  Some 
of  these  employees  are  recurring 
seasonal  hires,  others  are  continually 
reemployed  at  the  end  of  each  specified 
term.  These  persons  are  regular 
members  of  the  industry,  and  thus, 
should  not  be  excluded  from  the 
opportunity  for  rehabilitation  and 
reemployment.  Under  the  proposal,  an 
employee  would  not  be  considered 
temporary  for  the  purposes  of 
rehabilitation,  if  he  or  she  is  eligible  for 
reemployment  by  the  same  employer 
within  90  days  following  the  end  of  the 
employment  term.  We  specifically 
request  comments  on  (1)  the  merits  of 
excluding  temporary  employees  from 
the  opportimity  for  rehabilitation,  and 
(2)  the  definition  of  temporary  employee. 

The  FHWA  recognizes  that  not  all 
motor  carriers  have  the  fiscal  resources 
to  implement  a  "company"  EAP. 
However,  a  motor  carrier  has  a 
responsibility  to  both  its  drivers  and  the 
public  to  provide  an  envinmrnent  where 
safety  is  not  jeopardized  by  drug  abuse. 
It  is  suggested  a  motor  carrier  provide 
EAP  services  through  one  of  the 
following  means: 

(a)  Motor  carrier  operated  EAP; 

(b)  Contractor/consortium  - 
arrangment; 

(c)  Arrangements  with  local 
community  service  oiganizations;  or 

(d)  Other  workable  alternatives  which 
provide  an  equivalent  level  of  service. 
Please  comment  on  specific  workable 
alternatives,  and  how  these  should  be 
funded. 


We  believe  that  a  long-term,  well-run 
EAP  will  pay  for  itself  over  time  in 
lower  costs  for  heahh  care,  absenteeism, 
accidents,  and  worker  compensation.  A 
large  motor  carrier  may  find  that  an 
internal  program  utilizing  the  services  of 
fellow  drivers  is  most  economical  as 
well  as  effective.  Some  motor  carriers 
may  have  access  to  programs  run  by 
community  service  agencies  which  are 
made  available  at  little  or  no  cost.  Labor 
unions  may  also  provide  programs. 
Counseling  services  may  also  be 
available  as  part  of  driver's  medical 
insurance  plan.  If  inpatient 
rehabilitation  services  must  be  utilized 
through  a  contractor/consortium 
arrangement  costs  may  run  anywhere 
from  $5,000  to  $25,000  for  a  30-45-day 
stay.  Costs  for  outpatient  care  may 
range  from  about  $150  to  several 
hundred  dollars.  Coverage  of  these  costs 
is  a  matter  between  motor  carrier  and 
driver.  Companies  should  investigate 
the  facilities  and  services  available  to 
them  and  their  drivers  and  the  benefit  of 
establishing  internal  programs 
consistent  with  the  size  and  scope  of 
their  operation.  Comment  is  requested 
on  the  proposed  requirement  that  motor 
carriers  establish  EAPs  and  provide  an 
opportunity  for  rehabilitation.  Are  there 
other  alternatives  for  small  motor 
carriers  and  owner  operators  other  than 
those  enumerated? 

Several  Administrations  within  the 
Department  of  Transportation  have 
developed  proposed  rules  which  would 
mandate  drug  testing,  and  Would  require 
that  drug  programs  formulated  in  the 
private  sector  be  submitted  to  them  for 
approval  prior  to  being  implemented. 
Because  of  the  large  number  of  entities 
covered  by  the  proposed  FHWA  rule, 
we  question  whether  it  is  feasible  to 
require  that  drug  programs  mandated  by 
the  proposed  rule  be  submitted  to 
FHWA  for  approval  and  seek  comment 
on  this.  The  FTiWA  also  invites 
comments  on  whether  companies  should 
have  the  flexibility  to  develop  company- 
. specific  drug  abatement  programs  and 
submit  such  programs  to  FHWA  for 
approval  in  lieu  of  following  the  FHWA- 
proposed  program.  If  they  are  submitted 
for  approval,  one  possible  approach  is  to 
require  die  plans  to  be  submitted  and  to 
have  them  go  into  effect  a  set  number  of 
days  after  their  submissions  unless 
FHWA  determines  that  they  are 
inadequate  and  notifies  the  submitter  of 
the  inadequacy.  Another  approach 
would  be  for  the  major  motor  carrier 
organizations  to  develop  model  drug 
programs  which  would  then  be 
submitted  to  FHWA  for  approval.Once 
approval  was  given,  the  programs  could 
serve  as  a  framework  for  motor  carriers 
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to  implement  dnigprografflB.  Cemments 
are  requested  on  tbis  point 

tmpbaiwriatioo  Date 

Tlie  PHWA  proposes  that  all  motor 
earners  subject  to  this  rule  would  have 
to  implement  drug  testing  progiwns 
witfaiB  6  months  nter  die  nde  is  made 
final.  In  the  event  FHWA  adopts  some 
form  of  approval  process,  as  discussed 
above,  this  timeframe  would  be 
dianged.  Comments  are  requested  on 
whether  compliance  within  6  months  is 
feasible  and  tf  not  what  would  be  an 
appropriate  compliance  period. 
Commenters  also  sboold  consider 
whether  a  phasein  approach,  whldt-    - 
would  require  diat  some  aspects  of  the 
program  be  implenented  at  different 
periods  of  time  (e.g.,  post-accident  could 
be  required  inunediately.  while  random 
could  be  required  some  months  later), 
would  be  vMil*. 

Alcohoi 

The  FHWA  is  also  concerned  abMt ' 
impairment  resulting  from  the  abuse  of 
other  substances,  principally  alcohol. 
However,  we  believe  that  tlSds 
rulemaking  will  best  accomplish  a  usefid 
purpose  by  addressing  only  controlled 
substances.  Althou]^  bodi  alcohol  and 
controlled  substaaces  may  result  in 
impairment  in  the  driver's  ability  to 
control  his  or  her  vehicle,  and  although  * 
current  regulations  prohibit  a  person 
from  driving  wliile  under  the  influence 
of  either,  cotain  differences  are  evident 
The  posscsaian  and  use  of  controlled 
substance*  is  nearly  always  illegal, 
while  alcohol  consumptioB  is  in  many 
circamatanoes  legal  Because  of  the 
legahty  of  alcohol  and  its  wideqiread 
use.  moet  people  have  enough  contact 
with  it  to  reco^iixa  the  indicators  of  its 
use.  The  appearance  and  actions  of  a 
p«-8on  are  often  dear  evidence  of 
alcohol  impaiment 

Because  alcohol  is  a  legal  substance, 
it  is  necessary  to  establish  violation  of 
existing  ptohibitions  and  actual 
iiiq>aiiBMnt  due  to  use.  rather  than 
simply  establishing  use.  as  is  done  in 
instances  where  illegal  drugs  are  used. 
In  instances  where  chonicfiJ  testing  is 
used,  it  wouU  be  to  determine  the 
degree  of  alcohol  impairment  Testing 
wiU  often  be  (^  a  different  type  than  is 
used  to  determine  the  use  of  drugs. 
While  urine  testing  will  show  use.  it 
does  not  accurately  establisfa 
irapaimwnt  Blood  tasting,  which  is  an  . 
invasive-process,  is  the  only  mediod 
generally  available  to  motor  carriers 
that  estahUshas  impairment  from 
alcohol.  We  are  not  prepared  at  this 


time  to  mandate  blood  tostiag  programs. 
Howavar.  FHWA  ragulatieas  in  no  way 
prevent  a  carfiar  boa  instituting  a 
program  of  ct>Ba»ira>l  testing  for  alcohd 
impainnaot.  TbiaiaatiQg  asay  be  done 
either  ia  coajunctioB  «vith  a  drug  testii^ 
program  or  separately. 

Existing  FHWA  regulations  Address 
and  restrict  the  use  of  alcohol  by 
drivers.  A  parson  is  not  medically 
qualified  to  drive  if  he  or  she  has  a 
"current  cUaical  diagnosis  of 
alcoholism.''  40  CFR  a01.41(bHia).  A 
driver  is  piY>hibited  from  consuming 
alcohol  while  on  duty  or  within  4  hours 
of  rcportiag  for  <foty,  and  a  motor  carrier 
cannot  allow  a  person  to  drive  or  remain 
on  duty  andar  these  drcumstances. 
Addittonally,  if  a  motor  carrier  believes 
that  the  drivar  has  consumed  alcohol 
based  en  the  person's  conduct  general 
appearance,  or  other  evidence,  a  motor 
carrier  cannot  allow  the  driver  to  drive, 
49  CFR  392.5.  The  FHWA  has  issued  a 
nile  (52  FR  272O0, 1967)  to  enforce  a  24- 
hdur  ovt-of-servioe  period  for  drivers 
who  violate  the  prohibition  on  use  of 
alcohol,  as  req«iiied  by  section  1200e(d) 
of  the  Commercial  Motor  Vehicle  Safety 
Act  of  1986  (Pub.  L  99-670). 

The  FHWA  has  also  initiated 
rulemaking  to  establish  a  standard  for 
when  a  person  is  deemed  to  be  driving 
under  the  influence  of  alcohol  An 
advance  notice  of  proposed  rulemaking 
(ANTOM)  was  published  in  the  Federal 
Register  on  March  23, 1987,  soliciting 
public  ooouaent  on  the  appropriateness 
of  diChrent  blood  alcohol  concentration 
(BAC)  levels  Cor  uae  as  the  standard. 
The  ANnUil  summarices  the  scope  of 
the  study  by  the  National  Academy  of 
Sciences  (NAS)  which  is  also  evaluating 
the  appropriateness  ol  BAC  levels.  The 
eo-day  comment  period  for  the  ANPRM 
closed  May  22. 1987.  Docket  comments 
were  forwarded  to  the  NAS  for 
consideratien  as  part  of  their  study.  The 
FHWA  received  the  final  report  from 
NAS  last  foU  and  issued  an  NPRM  on 
May  la  1868  (S3  FR  16656).  Most  Stetes 
currently  use  a  0.10  percent  BAC  level 
for  determining  when  a  person  is 
deemed  to  be  driving  under  the 
influence  of  alcohol  Under  section 
12008(f)  of  the  Commercial  Motor 
Vehicle  Safety  Act  of  1886  (FHib.  L  99- 
570),  the  FHWA  must  issue  regulations 
that  esteblish  a  BAC  level  of  0.10 
percent  or  lower  as  the  standard  for 
when  a  person  ia  deeased  to  be  driving 
under  the  iafluence  of  alcohol  while 
driving  a  ooauaerdal  motor  vehicle.  If 
the  FHWA  does  not  esteblish  die 
standard  by  October  27, 1988.  it  will 
automatieally  become  OiM  percent 


Econgadc  Saaimary. 

Tlie  folQevfing  Is  a  sommary  of  the 
preliminary  in^istry  cost  impact  and 
benefit  •vwlvallon  fcr  Hie  re^ilatory 
changes  piMoaed  in  tUs  notica  of 
proposed  rulemaking  on  drug  testhig 
programs  fortXNnnerciai  motor  vehicle 
operators.  Testin|  andBr  these  proposed 
rules  %vouldlM  oondacted  prior  to 
erapleynent  pMedicaHy,  randoo^y. 
after  a  fatal  accident  and  upon 
reasonable  cause.  Additionally,  under 
options  1  orZ,  a  motor  eairier  WiU  be 
required  to  offer  a  one-time  opportimity 
for  rehabilitation  to  a  driver  who  has  a 
confirmed  podtive  drug  test  The 
proposed  rules  are  needed  to  prohibit 
absolutely  die  presence  of  a  fffohibited 
drug  in  a  driver's  system  at  any  time. 
The  proposed  rules  are  intended  to 
ensure  a  drug-free  highway  environment 
and  to  eliminate  drug  abuse  In  the 
commercial  motor  carrier  Industry. 

The  assumptions  and  cost  factors 
used  in  preparing  die  economic  impact 
estimates  of  the  proposed  chants  have 
been  developed  by  the  FHWA.  Cost 
data  were  furnished  by  motor  carriers, 
motor  carrier  industry  associations,  drug 
testing  laboratories,  and  trade 
publications.  These  estimates  of  cost 
impact  may  be  revised  in  the  final 
regulatory  evaluation  based  on  public 
comment  and  other  information  that 
becomes  available. 

The  proposed  Part  382  would  affect 
approxunately  200A)0  interstate  motor 
carriers  and  either  5  or  3  million, 
depending  on  which  option  is  chosen, 
commercial  motor  vehicle  drivers.  These 
entities  will  incur  additional  cosU 
because  fhey  would  be  required  to 
comply  with  the  proposed  anti-drug 
programs  specified  in  proposed  Part  382. 

The  FHWA  believes  that  three  major 
benefiU  will  accrue  from  these 
proposals.  First  there  will  be  benefite 
due  to  the  prevention  of  fatalities 
personal  inquiries,  and  property  loss 
resulting  from  accidente  attributed  to 
neglect  or  error  on  the  part  of 
commercial  motor  vehicle  operators 
whose  judgment  or  motor  skills  were 
impaired  ^  the  use  of  illicit  substances. 

Second,  benefite  would  accrue  to 
motor  carriers  and  drivers  from  the 
reduction  in  pilferage,  absenteeism, 
medical  and  insurance  costs,  and 
improved  general  safety  and 
productivity  in  the  work  place.  Lastly, 
the  reduction  of  drug  abuise  in  a  vital 
and  socially  important  industry  such  as 
the  oomnwrcial  motor  cairier  induatry 
would  raprasaat  a  broad  piMfe  ben^t 

The  preliminary  cost4ieaeflt  antilysis 
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for  the  proposed  regulations  recognizes 
that  then  are  many  uncertainties  in 
quantifying  the  benefite  and  coste. 
Therefore,  the  FHWA  has  analyzed  this 
proposed  rule  using  a  range  of  values  for 
several  parameters.  Each  of  the  options 
presented  was  analyzed  independently 
at  two  random  testing  rates:  125  percent 
and  12.5  percent  In  addition  the  benefite 
analysis  was  performed  using  two 
metluids:  the  method  used  in  the 
analysis  performed  by  the  Federal 
Aviation  Aikninistration  for  tto  notice  of 
pr(4)osed  mlemakiag.  Anti-Drug 
Program  for  Personnel  Engaged  in 
Sp^ified  Aviation  Activities  published 
in  the  Federal  Relator  on  May  14, 1988 
(53  FR  8368).  and  a  mora  disaggregate 
analysis.  While  both  analyses  have 
been  presented  for  the  benefit  of  the 
reader,  it  should  be  noted  that  the 
disaggregate  analysis  looks  specifically 
at  the  truckmg  industry  and  thus  may  be 
mora  useful  in  analyzing  the  specific 
coste  and  benefite  of  the  various 
ahemative  proposed  here.  Concerning 
the  "FAA-type"  analysis,  commenters 
should  address  specifically  the  analysis 
of  the  benefits  and  recognize  that  the 
figures  provided  are  a  factor  of  the  total 
coste  to  society  (based  on  a  June  1984 
U.S.  Department  of  Health  and  Human 
Services  Rep<Ht),  which  are  estimated  to 
be  $66  billion  annually. 

Nota:  Ccqriea  of  the  Regulatory  Impact 
Analysis  are  available  upon  request.  We 
invite  conunenters  to  review  die  docmnent ' 
particulariy  because  of  the  inqMct  of  these 
rules  and  because  the  analysis  for  each  of  the 
alternatives  is  dependent  upon  a  series  of 
assumptions. 

The  rasulto  of  the  FAA-approach 
benefit  computations  are  presented  in 
tabular  form.  The  resulte  of  the  cost  and 
benefite  analysis  using  the  more 
disaggregate  approach  are  also 
presented  along  with  the  B/C  ratio  in 
tables  1  and  2  for 

•  Each  option 

-:  •  For  both  125  percent  and  12.5 
percent  random  testing  rates 

•  For  both^  and  3  million  drivers 

•  For  testing  coste  of:      ~ 

—$15  per  screen  test  and  $25  for  indirect 

test  costs,  and 
,'.■$25  per  screen  test  and  $25  for  indirect 

test  coste  and  a  more  conservative 

pilferage  assumption. 

SUMMARY  OF  BENEFITS  AND  COSTS 

(net  present  value,  t  billion) 

Benefits  using  FAA  procedure: 
$8.50  (125%  random  testing  rate) 
8.860  (12.5%  random  testing  rate) 


TAStE  NO.  1 

[AsaunpSons:  Screen  Met  cost  $15.  AdmMalraMwe 
ooels:  $10.  PWerage  Factor  ^6.  Oalsmnoe.  Op- 
tions 1.  2  and  3:  12.5%  awnpie  rate  30%/4O%: 
125%  sanple  rMe  eO%/80%.  OMrnnoe,  Option 
4:  12.5%  sampla  rata  40%/46%:  126%  sample 
rale  ao%/90%l 


S«n- 

N6(  OfMMt 

Option 

S? 

(P»- 
C0nt 

«alue.bHons 

Beneat/ 

Bane- 

flts 

Coats 

coat  ratio 

fUMIOn  itf^MTK 

1 

12.5 

$8.04 

$8.48 

1.06 

1 

12&0 

is.ai 

20.24 

.83 

2 „. 

12.5 

e.80 

8.47 

1.06 

2        

125.0 

lS.74 

20.12 

.83 

3 

1^5 

7.97 

8.46 

.84 

-3 .. 

125.0 

16.40 

17.00 

.81 

4 

12.5 

731 

6.78 

1.11 

4 

125.0 

15.03 

13.13 

1.14 

rTogram  vor  wee 

1»      _ 

12.5 

$6.61 

$6.12 

1.29 

1 

125.0 

13.70 

12.16 

1.13 

2..:... 

12.5 

6.53 

6.10 

1.28 

2     . 

125.0 

13J0 

12.06 

1.13 

3  >«»••.»•.»».»»». 

12.5 

6.05 

5.06 

1.18 

3 

12S.0 

11.72 

10.21 

1.16 

4.  ' 

12.5 

5.85 

4.08 

1.43 

♦ .-. 

125.0 

11.71 

7.88 

1.48 

Table  No.  2 

tAsauHiptiont.  Screen  test  oost  $26.  MntnUmktt 


$25.  PMaraoa  (actor  1.0.  Oetarrenoe,  Op- 
lione  1.  2  WKl  3:  1^5%  sampta  rale  30%/40%: 
125%  sample  rate  60%/80%.  Delanenos,  Option 


4:  12.5%  aampla 
r«le8p%/90%3 

rate  40%/45%:  125%  smpla 

Sam- 

Htk  pfOMfirt 

Option 

IS 

valua.  binone 

BenoM/ 

Diino 
Ms 

Coats 

Program  for  Ave 

miion  drivers: 

1 

12.5 

S837 

$8.01 

a96 

1 

125.0 

17J8 

21.66 

.83 

2... : 

1^5 

6.44 

8.99 

.94 

2 

125.0 

17.82 

21.63 

.83 

3 „ 

12.5 

7.48 

8.87 

J3 

3.... 

125.0 

1442 

18.41 

.78 

4 : 

1Z5 

6.99 

7J1 

M 

4 

125.0 

13J7 

14.54 

M 

mWorvikivera: 

_.r 

1            

124 

6io 

5.43 

1.14 

1 

125.0 

^2M 

13.00 

.98 

2™-        

1£5 

8.12 

6.41 

1.13 

2 

125.0 

12.78 

12.93 

.99 

3 

1^S 

5.61 

5.40 

1.04 

3„. 

125.0 

10.87 

nx» 

.■M 

4 

12.6 

5.39 

4.40 

1.22 

4 

125.0 

10.78 

6.?3 

1.23 

The  resuJte  of  the  analysis  presented 
in  tables  1  and  2  are  based  on  assumed 
deterrence  rates  of  60%  in  the  first  year 
and  80%  in  subsequent  years  for  options 
1  through  3  at  a  random  testing  rate  of 
125%.  For  option  4  the  deterrence  rates 
afe  assumed  to  be  80%  and  90%  for  the 
first  year  and  subsequent  yean.   . 
repectively.  Deterrence  rates  at  half 
these  levels  were  used  for  a  random 


testing  rate  of  12.5%.  The  analysis  was 
also  performed  using  the  same 
deterrence  rates  for  optitm  4  of  60%/30% 
in  the  firet  year  and  80%/40%  in  the 
subsequent  years.  The  benefit/cost 
ratios  for  this  analysis: 

6  million  drivers  with  testing  costs  of  $15  for 
screening  and  $10  for  indirect  costs: 
12.5%  testing  rate:  .911 
125%  testing  rate:  .780 
S  miBion  drivers  wrldi  tsstii«  costo  of  $15  for 
Sfteenlng  and  $10  for  indirect  costs: 
12L5%  testing  rate:  1.178 
- 135%  testing  rate:  .985 
B  mUttondrivos  with  testing  ooatf  of  $26  for 
scrieeniag  and  $26  for  indirect  costs: 
12.5%  testing  rate:  .79 
125%  testing  rate;  .65 
3  million  drivers  «dth  testing  costs  of  $25  for 
screening  and  $26  for  indirect  costs: 
12.5%  tasting  rate:  1.01 
125%  testing  rate:  M 

It  should  be  noted,  however,  that  this 
cost-benefit  analysis  did  not  attempt  to 
estimate  the  benefits  of  increased    ' 
productivity,  lower  woricmen's 
compensation  claims,  and  reduced 
iiuurance  rates  that  a  drug-free  driver 
woik  force  would  provide  to  their 
employers  and  society-at-large.  It  is 
reasonable  to  assume  that  adding  the 
value  of  these  more  pervasive  benefits 
to  the  aimual  cost  savings  of  avoided 
acddento  would  significandy  offset 
some  of  the  costs  of  a  drug  testing 
program  for  interstate  or  foreign 
commercial  motor  vehicle  operators. 

Regulatory  Impact  Analysis 

Because  the  impact  of  this  proposal 
will  result  in  an  annual  effect  on  the 
economy  of  over  $100  million,  the 
FHWA  has  determined  that  this 
document  is  a  major  rule  under 
Executive  Order  12291.  Pursuant  to 
Executive  Order  12498,  this  rulemaking 
action  has  been  included  on  the 
Regiilatory  Program  for  significant 
rulemaking  actions.  A  preliminary 
regulatory  evaluation  and  initial 
r^ulatory  flexibility  analysis  have  been 
prepared  and  are  available  for  review  in 
the  public  docket. 
.    liie  impacte  of  this  proposed 
regulation  on  small  entities  are 
discussed  hi  the  initial  regulatwy 
flexibility  analysis.  A  significant  part  of 
the  motor  carrier  industry  and  other 
employers  covered  by  the  Act  are  made 
up  of  small  firms,  from  one-person,  one- 
truck  operations  of  some  owner- 
operators,  to  the  thousands  of  small 
fk»et  operators  throughout  the  cotmtry. 
For  this  reason,  the  benefit  and  cost 
considerations  described  in  the 
preliminary  regulatory  evaluation/initial 
regulatory  .flejdbmty  analysis  as 
applicable  to  employen  and  die  motor 
carrier  indtistry  in  general,  are  equally 
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applicable  to  the  small  entity  coo^tonent 
of  the  industiy.  Small  entities  will  have 
tlie  opportunity  to  submit  coaunents  to 
this  dodcet^Tbe  PHWA  is  fuUy 
committed  to  doii^  all  that  it  can  to 
ensure  that  no  undue  burdens  are  placed 
on  soiall  entities  as  a  result  of  this  final 
nde.  We  expect  the  coaunents  to 
provide  further  data  en  diis  matter. 

The  FHWA  estiraetes  that  this 
proposal  wiU  increase  the  information 
collection  and  paperwork  requirements 
for  motor  carriers.  In  anticipation  of  this 
NPRM  the  FHWA  has  submitted  to  the 
Office  of  Management  and  Budget  in  a 
revision  to  their  revised  fiscal  year  1966 
information  collection  budget,  an 
estimate  of  ftie  burden  hours  associated 
with  this  rule.  Because  of  options 
proposed  and  the  uncertainty  regarding 
the  population  to  be  covered,  a  more 
accurate  estimate  cannot  be  made  at 
this  time.  The  FHWA  will  submit  for 
OMB  approval  any  information 
collection  requirements.  Comments  on 
the  paperwork, burdens  should  be 
submitted  to  the  Office  of  Management 
and  Budget.  Attention  of  Gary  Waxman. 

FederaKsm  Assessment  i 

This  proposal  adds  Part  382  of  the 
FMCSRs  pertaining  to  testing  for 
controlled  substance  by  drivers  of 
commercial  motor  v^icles  operating  is 
interstate  or  foreign  commerce.  These 
proposed  requirements  directly  affect 
motor  carriers  and  the  drivers  for  these 
motor  carriers.  Nothing  in  this  document 
directly  ineempts  any  State  law  or 
regulation.  The  FMCSRs  establish 
minimum  safety  regulations  which,  at 
the  current  time,  may  be  supplemented 
by  the  States,  except  for  the  adoption  of 
inconsistent  regulations.  Accocdinf^y,  it 
is  certified  tiiat  the  policies  oontaiiied  in 
this  document  have  been  assessed  in 
light  of  Oie  principles,  criteria,  and 
requirements  of  the  Federalinn 
Executive  Ordef . 

list  of  SubjecU  in  49  CFR  Part  382 

Controlled  substances,  Hi^ways  and 
roads.  Ffighway  safety.  Motor  carriers. 
Motor  vehicle  safety. 

(Cataleg  of  Fedteral  Domestic  AMMtanea 
Pfograa  Hmobet  2U217.  Meter  Cinrier 

Safety) 

Issued  on:  lime  9. 1988. 
Rooofft  K-  r  Sffis. 
Federal  Highway  AdminiBtrator.  ' 

In  consideration  of  the  foregoing. 
Chapter  lU.  Subtitle  B.  of  Tide  4a  Code 
of  Federal  Regulations,  is  proposed  to  be 
amended  by  adding  Part  382  a»  follows: 


PART  382-CONTROLlEO 
SUBSTANCES 


382.101  Purpose  and  scope. 

38Z103  Applicabili^.  . 

382.105  Oefiaitioas. 

382.107  Waivef  pnivteion. 

382.100  Notification  of  test  results  Mid 

reconfteeping. 

382.111  Implied  cooseat 

Subpart  D-ProMtXtloa 

382.201    Drug  use  proitibitions. 
362.203    IVeacribed  drugs. 

Subpart  C-Post-Acddent  Toxicotoglcal 
Testing 

362.301  Testing  requireoMnts. 

362.303  Testing  procedures. 

382.305  Guidelines  for  drug  tasting. 

382.307  Fatal  accident  drug  test  report 

382.300  Driver  faUlitiw. 

362.311  DisqualificaUon. 


SiM>partD   nsssonabis  Cause  Teatlnft 

382.401    Teetiag  requbwneDts. 
382.403    Testing  procedures. 

Subpart  E—Pre-CmptoyHMOt  and  Biennial 
Testing 

382.501    Pre-employment  testing 

requirements. 
382.503    Biennial  testing  requirements. 
382.505    Testing  procedures. 

Subpart  F—ftandem  TesMng 

382.601    Testing  requirements. 
382.803    Testing  procedures. 

Subpart  O—Cmptoyae  Assistance 


382.701    finployse  assistance  program 

(EAP). 
382.703    EAP  rehabilitation  program. 
362.705    EAP  education  program. 
362.707    EAP  training  program. 

Authotily:  40  Ai^.  U.SjC  2506;  49  U.&C. 
104  and  8102:  40  CFR  1.4& 

Subpart  A— Gaiwrai 


(a)  The  purpose  of  this  part  is  to 
reduce  hi^way  accidents  that  result 
from  driver  use  of  controlled  substances, 
thereby  reducing  fatalities,  injuries,  and 
property  damage. 

(b)  This  part  prescribes  minimum 
Federal  safety  standards  to  detect  and 
deter  the  use  of  oontroilectsubstances. 

(c)  This  part  does  not  restrict  a  motor 
carrier  from  adopting  and  enforcing 
additional  or  more  stringent 
requirements  consistent  with  this  part 

ia82.«<»    0»picsbMt>. 

lUs  part  applies  to  motor  carriers  and 
diivers  opetattog  ia  interstate 
commerce. 


~  '!CoUoctiou  site'' means  a  place  where 
individuals  preeent  themselves  for  ths 
purpose  irf  pnndding  Itody  fluid  or  tissue 
sample*  to  be  anal|a»d  for  specified 
dnigs.  Hie  eite  moat  possess  all 
necessary  personnel  materials, 
equipment.  fscUities,  and  superviston  to 
provide  for  the  collection,  security, 
teaqiaraiy  storage,  and  transportation  or 
shipmentof  the  samples  to  a  latxMatory. 

"Commercial  motarvehicte"  meaxa 
any  sell-pcopelled  or  towed  vehicle  used 
on  public  highways  in  interstate  or 
foreign  oommerce  to  transport 
passengers  or  property  when: 

(1)  The  vdiicle  has  a  ^oss  vehicle 
weight  rating  or  gross  combination 
weight  rating  of  [10.001  or  26,001]  or 
more  pounds;  or 

(2)  The  vdbide  Is  designed  to 
tran^jort  more  than  15  passengers 
including  the  driver;  or 

(3)  The  vehicle  is  used  in  the 
transportation  of  hazardous  materials  in 
a  quantity  requiring  placarding  under 
regulations  Issued  by  the  Secretary 
under  the  Hazardous  Materials 
Transportation  Act  (49  App.  U.S.C. 
1801-1813). 

"CoatroUed  substance  "  has  the 
meaning  assigned  by  21  U.S.C.  802  and 
includes  all  substances  listed  on 
Sdiedules  I  through  V  as  they  may  be 
revised  from  tine  to  time  (21  CFR  Part 
1308). 

"On^g"  means  any  substance  (other 
dian  alcohol)  ^t  is  a  controlled 
substance  as  defined  fai  this  section. 

"Fatal  accident"  means,  for  this  part, 
when  a  commerdai  motor  vehicle 
ocdurence  involves  the  death  of  a 
human  being  witiiin  24  hours  after  the 
occurrence. 


S38Z10f 

As  used  in  this  pari— 


"FHWA "means  the  Federal  Highway 
Administration.  UJ&.  Department  of 
Transportation. 

"HHSDrug  Testing  Gvideliaes" 
means  the  Sdenttfic  ami  Technical 
Guidelines  for  Drag  Testing  Programs 
issued  by  the  Alcohol  Drug  Abuse,  and 
Mental  Health  Administration  of  the 
U.S.  Department  of  Health  and  Human 
Services.  These  guidelines  are  available 
for  inspection  ami  copying  at  all  FHWA 
regional  and  division  offices  as  found  in 
49  CFR  Part  7,  Appendix  D. 

"Interstate  commerce"  means  trade, 
traffic  or  transportation  in  the  United 
States  which  is  between  a  place  in  a 
Stote  and  a  place  outside  of  such  State 
(including  a  place  outside  aS  die  United 
States)  or  is  between  twa  places  in  a 
State  throu^  another  Stote  or  a  place 
outside  of  the  United  States. 

"Medical  practitioner"  meaa%  a 
physician  or  dentkt  Ueensed  or 
otherwise  aathtxised  to  practice  by  the 
State  in  which  the  parsoo  practices. 


"M(prf/cQ/  Review  Officer"  means  a 
licensed  physician  with  knowledge  of 
drug  abuse  disorders. 

"Motor  carrier''  means  a  motor  carrier 
as  defined  in  49  U.S.C  10102  (13)  and 
includes  a  motor  private  carrier  as 
defined  in  49  U.S.C.  10102  (16).  The  term, 
"motor  curier''  includes  a  motor 
carrier's  agents,  officers,  and 
representatives  as  well  as  employees 
responsible  for  hiring,  supervising, 
training,  assigning,  or  dispatching 
drivers,  and  employees  concerned  with 
the  installation,  inspection,  and 
maintenance  of  motor  vehicle  equipment 
and/or  accesaories. 

"Random  selection  process"  means 
that  tests  are  unannounced;  that  every 
driver  of  a  given  motor  carrier  subject  to 
testing  has  an  equal  chaiu:e  of  selection: 
and  the  total  number  of  random  tests 
conducted  annually  shall  equal  or 
exceed  a  specified  (pp  to  125  percent) 
percent  of  Ae  total  monber  of  drivers  of 
a  motor  carrier. 

"Reasonable  cause"  means  Aat  the 
operator  has  violated  a  Federal  Motor 
Carrier  Safety  Regulation  or  a  State  or 
local  traffic  law  that  could  reasonably 
lead  to.  or  has  resulted  in,  serious  in|ttry 
or  death:  or  ^t  the  motor  carrier 
believes  that  the  actions  or  appearance 
or  conduct  of  the  driver  on  duty,  as 
defined  in  i  39&.2  of  this  subchapter,  are 
indicative  of  the  use  of  a  controlled 
substance.  The  conduct  must  be 
witnessed  and  documented  by  at  least 
two  emptoyees.  one  of  whom  is  in  a 
supei^visory  capacity. 


§  382.107 

Any  person  subject  to  this  part  may 
petition  the  Administrator  for  a  yraiver 
ofoomptiance. 

§382.109    NoWicationoftestrasuNsand 
recordkeeping. 

(a)  The  motor  carrier  shall  notify  the 
driver  or  driver-applicant  of  Oie  results 
of  a  controlled  substance  test  conducted 
under  this  part. 

(b)  A  motor  carrier  shall  retain 
controlled  substance  test  results, 
conducted  under  this  part,  in  its  driver 
qualification  files  for  at  least  3  years. 

§382.111    ImpNad  consent 

(a)  Any  persoi  who  drives  for  a  motor 
carrier  on  or  afier  {dw  effective  date  of 
thisruie\  shall  be  deemed  to  have 
consented  to  testing  as  required  in 
Subparts  C.  D.  E,  and  F  of  !his  part. 
Consent  is  implied  by  driving  a 
commercial  motor  vehicle. 

(b)  A  driver  shall  participate  in  testing 
as  required  under  the  conditions  set 
forth  in  this  part 

(c)  A  driver  who  is  requfaed  to  be 
tested  xmder  Subpart  C,  mid  who  goes  or 


is  taken  to  a  medical  fecility  for 
observation  or  treatment  after  an 
accident,  shall  be  deemed  to  have 
consented  to  the  release  to  the  FHWA 
(upon  its  request)  of  the  following: 

(1)  The  remaining  portion  or  any  body 
fluid  sample  taken  by  the  treating 
facility  that  is  not  required  for  medical 
purposes,  together  with  any  medical 
facUity  record{s)  pertaining  to  the  taking 
of  such  sample; 

(2)  The  results  of  any  laboratory  tests 
conducted  by  or  for  the  treatment 
fadllty  on  audi  sample;  and 

(3)  The  identity,  dosage,  andtime  of 
adaiiniatration  of  any  drugs 
administered  by  the  treating  facility 
prior  to  the  time  samples  were  taken  by 
the  treating  facility  or  prior  to  the  time 
samples  were  taken  in  compliance  widi 
this  part. 

(d)  A  driver  required  to  participate  in 
body  fluid  testing  under  Subpart  C  (Post- 
Accident  Toxicological  Testtog)  shall,  if 
requested  by  the  motor  carrier  or  the 
medical  facility,  consent  to  the  taking  of 
samples  and  their  release  for 
toxicological  analysis  under  Subpart  C 
by  promptly  executing  a  consent  form,  if 
required  by  the  medical  facility. 

(e)  Nothing  in  this  part  shall  be 
construed  to  authorize  the  use  of 
physical  coercion  or  any  other 
deprivation  of  liberty  in  order  to  compel 
bc^y  fluid  or  tissue  testing. 

(f)  A  driver  shall  be  deemed  to  have 
consented  to  removal  of  body  fluid  and/ 
or  tissue  samples  necessary  for 
toxicological  analysis  from  the  remains 
of  the  driver,  if  such  driver  dies  within 
24  hours  after  a  fatal  accident 

Subpart  B-Prohlbitlon 

§382.201    Drug  use  proliibHlon*. 

(a)  No  driver  shall  be  on  duty  aa 
defined  in  i  3%b2  of  this  subchapter  if 
the  driver  uses  any  controlled 
substanc^,  except  as  provided  in 

§  382.203  of  this  subpart 

(b)  No  driver  shall  be  on  duty  as 
defined  in  S  39S.2  of  this  subchapter  if 
the  drive  tests  positive  (confirmed  test) 
for  use  of  ooatroUed  substances,  except 
as  provided  in  f  382.203  of  this  subpart. 

(c)  A  person  who  tests  positive 
(confirmed  test)  for  the  use  of  controlled 
substances  is  medically  unqualified  to 
operate  a  commercial  motor  vehicle 
unless  the  person  has  completed  a 
program  established  under  S  382.701  et. 
seq. 

(d)  A  person  who  refuses  to  be  tested 
under  this  part  shall  not  be  permitted  to 
drive.  Such  refusal  shaH  be  treated  as  a 
positive  test  and  subject  the  driver  to 
the  requirements  of  paragraph  (c)  of  this 
section. 


f382J«>3  Prescribed drngs. 

(a)  Affirmative  defense.  Any  driver 
«i4o  is  alleged  to  have  violated  (  382.201 
of  this  subpart  shall  have  available  as 
an  affirmative  defense,  to  be  proven  by 
the  driver  throu^i  clear  and  convincing 
evidence,  that  his  or  her  use  of 
controlled  substance  (except  for 
methadone)  was  as  prescribed  by  a 
licensed  medical  practitioner  who  is 
familiar  with  the  driver's  medical 
history  and  assigned  duties. 

(b)  This  subpart  does  not  restrict  a 
motor  carrier  &t>m  requiring  a  driver  to 
notify  the  motor  carrier  of  therapeutic 
drug  use. 

Subpart  €-^08t-Acddent 
Toxlcoioi^cal  Testing 

§  882.^(M    Testing  requirements. 

(a)  A  motor  carrier  shall  ensure  that 
post-accident  toxicological  tests  are 
conducted  on  a  driver  who  is  involved 
in  a  fatal  accident. 

(b)  A  driver  shall  submit  to  controlled 
substance  testiitg  following  a  fatal 
accident 

§  382.303    Testing  procedures. 

(a)  A  motor  carrier  shall  require  a 
driver  to  be  tested  for  controlled 
substance  use  if  the  driver  is  Involved  in 
a  fatal  accident.  The  sample  should  be 
collected  as  soon  as  possible,  but  no 
later  than  12  hours  after  the  fatality. 

(bKl)  A  driver  shall  report  or  be 
transported  to  a  collection  site  and  give 
a  urine  sample  as  soon  as  possible,  but 
not  later  than  12  hours  following  a 
fatalify.  tf  a  hazard  to  occupants  of  die 
vehicle  or  other  highway  users  would  be 
increased  by  compliance  with  this 
subpart  the  driver  may  move  the 
commercial  motor  vehicle  to  the  nearest 
safe  place  to  reduce  or  eliminate  the 
hazard. 

(2)  If  the  driver  is  incapacitated  or 
unconscious,  the  motor  carrier  shall 
request  the  treating  medical  facilify  to 
obtain  a  body  fluid  sample  as 
determined  appropriate  by  a  medical 
practitioner. 

(c)  A  flsotor  carrier  shall  ensure  that  a 
le^ble  copy  of  instructions  for 
collection,  labeling,  packaging,  and 
mailing  of  body  fluid  samples  shall  be 
maintained  on  each  commercial  motor 
vehicle.  The  instructions  for  collection, 
labeling,  and  packaging  shall  conform 
with  the  HHS  guidelines.  Mailing 
instructions  shall  include  the  name, 
nteiling  address,  and  telephone  number 
of  die  test  laboratory  used  by  the  motor 
carrier. 
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The  motor  carrier  shall  ensure  that  its 
drug  testing  program  conforms  with  the 
HHS  Drug  Testing  Guidelines. 

93C2.307    Fatal aeddwitdniatMtraport 

(a)  Within  24  hours  of  receipt  of  a 
drug  test  result  a  motor  carrier  shall 
report  the  result  to  the  Director, 
Regional  Motor  Carrier  Safety  Office  of 
the  Federal  Highway  Administration 
Re^on  in  which  the  carrier'^s  principal 
place  of  business  is  located.  The 
addresses  and  jurisdictjons  of  the,     ' 
Federal  Highway  Administration 
Re^ons  are  specified  in  i  39a40«f  ttds 
subchapter. 

(b)  Refusals.  If  a  motor  carrier  cannot 
report  a  drug  test  result  because  a  driver 
refuses  to  give  a  sample  or  for  other 
reasons,  the  motor  carrier  shall  provide 

1  Iwief  explanation  and  attach  it  to  the 
icddent  report  required  by  9  394.9  of 
this  subchapter. 

}3t2.309    Drivarfatamiea.  I 

(a)  A  motor  carrier  shall  ensure  that 
controlled  substance  testing  is 
conducted  on  a  deceased  driver  in 
accordance  with  the  procedures  of  this 
subpart. 

(b)  If  the  driver  is  deceased,  the  motor 
carrier  shaU  request  the  responsible 
local  authority  (e.g.,  a  coroner  or 
medical  examiner)  to  obtain  a  body  fluid 
or  tissue  sample  as  appropriate. 

(c)(1)  If  urine  is  obtained,  the 
responsible  local  authority  should  place 
60  milliliters  (ml)  of  urine  in  a  standard 
80  ml  screw-top  container. 

(2)  If  blood  is  obtained,  the 
responsible  local  authority  should  place 
20  milliliters  of  blood  in  red-top  glass 
tubes.  j ' 

(3)  If  tissue  is  obtained,  the 
responsible  local  authority  should  place 
50  to  100  grams  of  liver,  kidney,  spleen, 
lung  or  muscle  tissue,  as  available,  or 
gastric  content,  up  to  100  milliliters,  as 
available,  in  a  red-top  glass  tube. 

(d)  Sample  handling,  packaging,  and 
mailing  should  follow  the  instructions 
prescribed  in  S  382.303(c)  of  this 
subpart 

fM2J11    MaquaMfeaHoa 

[a]  Diagualification  for  refiisal.  A 
driver  shall  be  disqualified  by  issuance 
of  a  letter  of  disqualification  for  a  period 
of  1  year  following  a  refusal  to  give  a 
mine  sample  when  the  driver  has  been 
involved  in  a  fatal  accident 

(b)  Disqualification  for  use  of 
controlled  substances.  A  driver  shall  be 
disqualified  by  issuance  of  a  letter  of 
disqualification  for  a  period  of  1  year  for 
a  positive  test  of  controlled  substance 
use  when  the  driver  has  been  involved 
in  a  fatal  accident 


Subpart  D    Baasonabla  Causa  Tasting 

S3S2.401    Taattng  raquhamants. 

(a)  A  motor  carrier  shall  require  a 
driver  to  be  tested  upon  reasonable 
cause  for  the  use  of  controlled 
substancea- 

(b}A  driver  shall  submit  to  testing 
upon  reasonable  cause  of  the  use  of 
controlled  substances  upon  request  by  a 
motor  carrier.  \^ 

f3t2.403   Testing p^ea*a«a. 

(a)  A  motor  carrier  shall  ensure  that  ' 
the  driver  i»  transported  immediately  to 
a  collection  site  for  the  coUectidn  of  a 
urine  sample. 

(b)  A  motor  carrier  shall  ensure  its 
drug  testing  program  conforms  with  the 
HHS  Drug  Testing  Guidelines. 

Subpart  E    Pre  Dnploymant  and 
Biennial  Tasting 

9382J0t   Pra-amployment testing 


(a)  A  motor  carrier  shall  require  a 
driver-applicant  to  be  tested  for  the  use 
of  controUed  substances  as  a  condition 
of  employment. 

(b)  A  driver-applicant  shall  submit  to 
controlled  substance  testing  as  a 
condition  of  employment 

(c)  Prior  to  collection  of  a  urine 
sample  under  §  382.505  of  this  subpart,  a 
driver-applicant  shall  be  notified  &at 
the  sample  will  be  tested  for  the 
presence  of  controlled  substances. 

(d)  Exception.  A  motor  carrier  may 
use  a  driver  who  is  a  regularly  employed 
driver  of  another  motor  carrier  without 
complying  with  paragraph  (a)  of  this 
section,  if  the  driver  meets  the 
requirement  ofY391.es  of  this 
subchapter. 

S  3S2.S03    Biennial  lasting  hNulreniants. 

(a)  A  motor  carrier  shanrequire  a 
driver  to  be  tested  biennially  for  the  use 
of  controlled  substances. 

(b)  A  driver  shaU  submit  to  biennial 
testing  for  the  use  of  controlled 
substances. 

I382J95   Tasting preoadursa. 

(a)  The  sample  shall  consist  of «  urine ' 
specimen. 

(b)  A  motor  carrier  shall  ensure  its 
drug  testing  program  conforms  with  the 
HHS  Drug  Testing  Guidelines. 

Subpart  F— Random  Tasting 

S  382.601    Teating  raguirswients. 

(a)  A  motor  carrier  shell  use  a  random 
selection  process  to  select  and  request  a 
driver  to  be  tested  for  the  use  of 
controlled  substances. 

(b)  A  driver  shall  submit  to  controlled 
substance  testing  when  selected  by  a' 


random  selection  process  of  a  motor 
carrier. 

f3SZ603   Testing prooadurea. 

(a)  The  sample  shall  consist  of  a  urine 
^ecimen. 

(b)  A  motor  carrier  shall  ensure  its 
drug  testing  program  conforms  with  the 
HHS  Drug  Testing  Guidelines. 

OpUotal 

Siri>part  6— ^rtployaa  Aastotanco 
Progrartisahd  RahabUfatlon 

I3S2.701    Ewiptoyea  asslstanos  pregrani 

The  motor  carrier  shall  provide  an 
EAP  for  drivers  who  have  voluntarily 
enrolled  for  rehabilitation  and 
counseling.  The  motor  carrier  may 
establish  the  EAP  as  a  part  of  its 
internal  personnel  services  or  the  motor 
carrier  may  contract  with  an  entity  that 
will  provide  EAP  services  to  a  driver. 
Each  EAP  must  include  a  rehabilitation, 
an  education,  and  a  training  component 
for  the  drivers  and  a  training  component 
for  supervisory  personnel.  A  motor 
carrier  shall  have  on  file  and  available 
for  inspection  a  written  statement 
outlining  its^mployee  assistance 
program  in  its  principal  place  of 
business. 

S  382.703   EAP  rsliaMIKatian  program. 

(a)  Each  employer  shall  provide  one 
rehabilitation  opportunity  for  any  driver 
who  voluntarily  enrolls  in  an  EAP. 

(b)  Each  motor  carrier  shall  retain  or 
rehire  a  driver  who — 

(1)  Has  successfully  completed  his  or 
her  first  rehabilitation  program  within  90 
days  after 

(i)  Notification  to  the  employees  that 
he  or  she  has  failed  a  drug  test,  or 

(ii)  Enrolls  in  an  EAP,  whichever  is 
earlier,  (the  driver  must  elect  to  be 
placed- in  the  first  rehabilitation 
placement  available);  and 

(2)  Has  received  a  recommendation 
for  a  return  to  duty  and  has  been 
medically  certified  imder  Part  391  as 
meeting  the  requirements  of 

S  391.41(b)(12)  of  this  subchapter  by  the 
motor  carrier's  medical  review  officer 
and  is  otherwise  medically  qualified 
under  Part  391  of  this  subchapter. 

(c)  A  motor  carrier  is  not  required  to 
offer  a  rehabilitation  opportunity  or  an 
opportunity  to  be  rehired  to  an 
employee  who  enrolls  in  an  EAP  for  the 
purpose  of  avoiding  the  adverse 
consequences  of  testing  positive  for 
prohibited  drug  use  wUch  (Dccurred 
before  the  referraL 


SS82.705    EAP  education  program. 

Bach  EAP  education  program  must 
include  at  least  the  foUowing  elements: 
Display  and  distribution  of 
informational  material;  display  and 
distribution  of  a  community-service  hot- 
line telephone  number  for  employee 
assistance  (if  available);  and  display 
and  distribution  of  the  employer's  policy 
regarding  drug  use  in  the  woricplace. 

Options 

Subpart  Q— Employee  Assistance 
Programs  and  RaliabiHtation 

§  382.701    Employee  assistance  program 
(EAP). 

The  motor  carrier  shall  provide  an 
EAP  for  drivers  who  have  voluntarily 
enrolled  for  rehabilitation  and 
counseling  and  for  drivers  who  have 
been  referred  to  the  EAP  as  a  result  of  a 
confirmed  positive  drug  test  unless 
excepted  under  §  382.703.  The  motor 
carrier  may  establish  the  EAP  as  a  part 
of  its  internal  personnel  services  or  the 
motor  carrier  may  contract  with  an 
entity  that  will  provide  EAP  services  to 
a  driver.  Each  EAP  must  include  a 
rehabilitation,  an  education,  and  a 
training  component  for  the  drivers  and  a 
training  component  for  supervisory 
personnel.  A  motor  carrier  shall  have  on 
file  and  available  for  inspection  a 
written  statement  outlining  its  employee 
assistance  program  in  its  principal  place 
of  business. 

§382.703    EAP  rahabilitation  program. 

(a)  Each  employer  shall  provide  one 
rehabilitation  opportunity  for  the 
following  drivers: 

(1)  Any  driver  who  voluntarily  enrolls 
in  an  EAP;  and 

(2)  Any  driver  who  has  a  confirmed 
positive  drug  test. 

(b)  Each  motor  carrier  shall  retain  or 
rehire  a  driver  who — 

(1)  Has  successfully  completed  his  or 
her  first  rehabilitation  program  within  90 
days  after  notification  to  the  employee 
that  he  or  she  has  failed  a  drug  test  (the 
driver  must  elect  to  be  placed  in  the  first 
rehabilitation  placement  available;)  and 

(2)  Has  received  a  recommendation 
for  a  return  to  duty  and  has  been 
medically  certified  under  Part  391  as 
meeting  the  requirements  of 

S  3gi.41(b)(l2)  of  this  subchapter  by  the 
motor  carrier's  medical  review  officer 
and  is  otherwise  medically  qualified 
under  Part  391  of  this  subchapter. 

\fi]  A  motor  carrier  is  not  required  to 
offer  a  rehabilitation  opportunity  or  an 


importunity  to  be  rehired  to  an 
employee  who  enrolls  in  an  EAP  for  the 
purpose  of  avoiding  the  adverse 
consequences  of  testing  positive  for 
prohibited  drug  use  which  occurred 
before  the  referral. 

S382.708    EAP  education  program. 

Each  EAP  education  program  must 
include  at  least  the  following  elements: 
Display  and  distribution  of 
informational  material;  display  and 
distribution  of  a  community-service  hot- 
line telephone  number  for  employee 
assistance  (if  available);  and  display 
and  distribution  of  the  employer's  policy 
regarding  drug  use  in  the  workplace. 

Options 

Subpart  G— Employee  Aaaiatance 
Programa  and  Rehabilitation 

§  382.701    Employee  assistance  program 
(EAP). 

The  motor  ca^ier  shall  provide  an 
EAP  for  drivers  who  have  voluntarily 
enrolled  for  rehabilitation  and 
counseling  and  for  drivers  who  have 
been  referred  to  the  EAP  as  a  result  of  a 
confirmed  positive  drug  test  unless 
excepted  under  S  382.703.  The  motor 
carrier  may  estabUsh  the  EAP  as  a  part 
of  its  internal  personnel  services  or  the 
motor  carrier  may  contract  with  an 
entity  that  will  provide  EAP  services  to 
a  driver.  Each  EAP  must  include  a 
rehabilitation,  an  education,  and  a 
training  component  for  the  drivers  and  a 
training  component  for  supervisory 
personnel.  A  motor  carrier  shall  have  on 
file  and  available  for  inspection  a 
written  statement  outlining  its  employee 
assistance  program  in  its  principal  place 
of  business. 

938^703    EAP  retuit>ilitation  progrwn. 

(a)  Each  employer  shall  provide  one 
rehabilitation  opportunity  for  the 
foUowing  drivers:  Who  voluntarily 
erut>ll  in  an  EAP. 

(b)  Each  motor  carrier  shall  retain  or 
rehire  a  driver  who — 

(1)  Has  successfully  completed  his  or 
her  first  rehabilitation  program  within  90 
days  after  notification  to  the  employee 
that  he  or  she  has  failed  a  drug  test  (the 
driver  must  elect  to  be  placed  in  the  first 
rehabilitation  placement  available);  and 

(2)  Has  received  a  recommendation 
for  a  return  to  duty  and  has  been 

'medically  certified  under  Part  391  as 
meeting  the  requirements  of 
S  391.41(b)(12)  of  this  subchapter  by  the 
motor  carrier's  medical  review  officer 


and  is  otherwise  medically  qualified 
under  Part  391  of  this  subchapter. 

(c)  A  driver  who  is  identified  as  a  drug 
user  as  a  result  of  a  drug  test  authorized 
by  this  part  is  not  required  to  be 
afforded  an  opportunity  for 
rehabilitation. 

(d)  A  moior  carrier  is  not  required  to 
offer  a  rehabilitation  opportunity  or  an 
opportunity  to  be  rehired  to  an 
employee  who  enrolls  in  an  EAP  for  the 
purpose  of  avoiding  the  adverse 
consequences  of  testing  positive  for 
prohibited  drug  use  which  occurred 
before  the  referral. 

9382.705    EAP  aducatlon  program. 

Each  EAP  education  program  must 
include  at  least  the  following  elements: 
Display  and  distribution  of 
informational  material;  display  and 
distribution  of  a  community-service  hot- 
line telephone  number  for  employee 
assistance  (if  available);  and  display 
and  distribution  of  the  employer's  policy 
regarding  drug  use  in  the  workplace. 

Option  4 

Subpart  G— Employee  Assistance 
Programa  and  Rehat>iiltatlon 

9  382.70 1    Employee  assistance  program 
(EAP). 

Each  EAP  must  include  an  education 
and  a  training  component  concerning 
drug  use  for  &e  drivers  and  a  training 
component  for  supervisory  personnel.  A 
motor  carrier  shall  have  on  file  and 
available  for  inspection  a  written 
statement  outlining  its  employee 
assistance  program  in  its  principal  place 
of  business. 

9382.707    EAP  training  program. 

Each  EAP  training  program  must  be 
conducted  annually  for  the  motor 
carrier's  supervisory  personnel.  During 
the  first  year  of  the  program,  such 
training  must  be  conducted  for  all 
drivers.  The  training  program  must 
include  at  least  the  following  elements: 
The  effects  and  consequences  of  drug 
use  on  personal  health,  safety,  and  the 
woric  environment;  the  manifestations 
and  behavioral  causes  that  may  indicate 
drug  use  or  abuse;  and  documentation  of 
training  given  to  drivers  and  motor 
carrier's  supervisory  personnel.  EAP 
training  programs  for  drivers  and 
supervisory  personnel  must  consist  of  at 
least  60  minutes  training. 

[FR  Doc  68-13419  Filed  6-10-88: 11.-07  am] 

BHJJNO  COCe  4«1»-2>-« 


/" 


TuMday 
June  14,  1988 


Part  III 


The  President 

Proclamation  5829— Suspension  of  Entry 
as  immigrants  and  Nonimmigrants  of 
Persons  Who  Formulate  or  implement 
the  Policies  of  the  Noriega/Soils  Palma 
Regime 


1988 


UM 


n 


22289 


Federal  Register 
Vol.  S3.  No.  114 
Tuesday,  June  14,  1988 

Tide  3— 

The  President 


m- 


(PR  Doc.  B8-13S40 
nied  fr-13-88;  10:32  am| 
Billing  code  3195-01-M 


Presidential  Documents 


Proclamation  5829  of  June  10,  1988 

Suspension  of  Entry  as  Immigrants  and  Nonimmigrants  of 
Persons  Who  Formulate  or  Implement  the  Policies  of  the  Nor- 
iega/Solis  Pahna  Regime 


By  the  President  of  tlie  United  States  of  America 

A  Proclamation 

In  light  of  the  current  political  and  economic  crisis  in  Panama  and  the  actions 
of  Manuel  Antonio  Noriega  and  Manuel  Solis  Palma  and  their  forces  that 
engendered  this  crisis  and  are  preventing  the  legitimate  government  of  Presi- 
dent Eric  Arturo  Delvalle  from  restoring  order  and  democracy  to  that  country. 
I  have  determined  that  it  is  in  the  interests  of  the  United  States  to  restrict  the 
entrance  into  the  United  States  as  immigrants  and  nonimmigrants  of  certain 
persons  who  formulate  or  implement  the  policies  of  Manuel  Antonio  Noriega 
and  Manuel  Solis  Pahna. 

NOW,  THEREFORE.  I,  RONALD  REAGAN,  by  the  power  vested  in  me  as 
President  by  the  Constitution  and  laws  of  the  United  States  of  America, 
including  section  212(f)  of  the  Immigration  and  Nationality  Act  of  1952.  as 
amended  (8  U.S.C.  1182(f)).  having  found  that  the  unrestricted  immigrant  and 
•nonimmigrant  entry  of  officers  and  employees  who  formulate  or  implement  the 
policies  of  Manuel  Antonio  Noriega  and  Manuel  Solis  Palma  would,  except  as 
provided  for  in  Section  2  of  this  Proclamation,  be  detrimental  to  the  interests 
of  the  United  States,  do  proclaim  that: 

Section  1.  The  entry  into  the  United  States  as  immigrants  and  nonimmigrants 
of  Panamanian  nationals  (and  their  immediate  families),  who  formulate  or 
implement  the  policies  of  Manuel  Antonio  Noriega  and  Manuel  Solis  Palma 
and  who  are  designated  by  the  Secretary  of  State  or  his  designee,  is  hereby 
suspended. 

Sec.  2.  Nothing  in  this  Proclamation  shall  be  construed  (1)  to  derogate  from 
United  States  Government  obligations  under  applicable  international  agree- 
ments or  (2)  to  prohibit  the  entry  into  the  United  States  of  individuals  for  the 
purpose  of  submitting  to  legal  proceedings  initiated  by  the  United  States 
Government 

Sec.  3,  This  Proclamation  is  effective  immediately  and  shall  remain  in  effect 
until  such  time  as  the  Secretary  of  State  determines  that  democracy  has  been 
restored  in  Panama. 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  tenth  day  of  June, 
in  the  year  of  our  Lord  nineteen  hundred  and  eighty-eight,  and  of  the  Inde- 
pendence of  the  United  States  of  America  the  two  hundred  and  twelfth. 
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